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i  i  }ricultural  Marketing  Service 

I  KOPOSEO  RULES 

I  ikrtlett  pears  (fresh)  grown  in — 

jOregon  and  Washington.  42858-42860 
I  iilk  marketing  orders: 
Southwest  Plains,  42860-42861 

A  jrlculture  Department 

i  H  ie  Agricultural  Marketing  Service 
I  *e  Forest  Service 
mncES  ' 

I  Meetings: 
21st  Centiury  Production  Agriculture  Commission,  42900 

Antitrust  Division 

NOTICES 

( )i  impetitive  impact  statements  and  proposed  consent 
judgments: 
Allied  Waste  Industries,  Inc.  and  Browning-Ferris 
Industries,  Inc.,  42962-42977 

AHs  and  Humanities,  National  Foundation 

i  ( ie  National  Foimdation  on  the  Arts  and  the  Humanities 

B  ind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

^^  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 


»nters  for  Disease  Control  and  Prevention 

>T1CES 

eetings: 

National  Center  for  Infectious  Diseases — 
Blood-borne  and  other  pathogens  in  hemodialysis 

settings;  prevention  and  control  recommendations, 

42950 


merce  Department 

International  Trade  Administration 
^e  National  Oceanic  and  Atmospheric  Administration 

imittee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

mcEs 

(curement  list;  additions  and  deletions,  42901-42902 
atoms  Service  . 

PROPOSED  RULES 

Qostoms  bonds: 
Importation  and  entry  bond  conditions  regarding  other 
agency  documentation  requirements,  42872-42873 

bnig  Enforcement  Administration 

MincES 

/  vplications,  hearings,  determinations,  etc.: 
Binette,  Mark  J.,  M.D.,  42977-42981 
ppiello,  Rafael,  M.D.,  42981 
hancellor,  Robert  S.,  M.D.,  42981-42982 
homiak,  Bryant  D.,  M.D.,  42982-42983 

pont  Pharmaceuticals,  42983 
inney,  Roger  Lee,  M.D.,  42983-42986 
^wson  &  Associates,  42986 


Noramco  of  Delaware.  Inc.,  42987 
Rhoden,  Vincent  C,  D.P.M.,  42987-42988 
Shultice.  Robert  W.,  M.D.,  42988 
Sketch,  Clarence  J.,  D.D.S.,  42988-42989 
Stepan  Co.,  42989^2990 
Stoermer,  Dietrich  A.,  M.D.,  42990-42991 
Wodka.  Richard  M.,  M.D.,  42991 

Education  Department 

RULES 

Postsecondary  education: 
Teacher  Quality  Enhancement  Grants  Program,  42837-     " 
42839 
PROPOSED  RULES 

Postsecondary  education:      ^ 
Student  assistance  general  provisions 
Federal  Family  Education  Loan  Program,  43023-43042 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction:  general  wage  determination  decisions, 
42993-42995 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
N-{4-fluorophenyl)-N-(l-methylethyl)-2[[5- 

(trifluoromethyl)-l,3,4-thiadiazol-2-yl]oxy]acetamide, 
42839-42846 
Sodium  chlorate,  42846-42849 
Toxic  substances: 
Lead-based  p&int  activities — 
Target  housing  and  child-occupied  focilities; 
certification  requirements  and  work  practice 
standards  for  individuals  and  firms,  42849-428^2 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  42892-42899 
Minnesota,  42888-42891 
Nevada,  42891-42892 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  42943 
Weekly  receipts,  42942. 
Pesticide  programs: 
Organophosphates;  risk  assessments  and  public  ■"•k 

participation  in  risk  management — 
Occupational  users;  pesticide  registration  notice, 
42943-^2945 
Pesticide  registration,  cancellation,  etc.: 

Neurotoxic  pesticides;  Data  Call-in  notice,  42945-42947 
Superfund  program;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
Upper  Tenmile  Creek  Watershed  Site.  MT,  42947 
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FtKtoral  Aviation  Administration 

RULES 

Airworthiness  directives: 

MD  HeUcopters,  Inc.,  42824-42825 
Airworthiness  standards: 

Rotorcraft;  normal  and  transport  category — 
Rotorcraft  load  combination  safety  requirements, 
43015-43021 
PnOPOSED  RULES 
Airworthiness  directives: 

Bombardier,  42866-42868 

Fokker,  42870-42872 

McDonnell  Douglas,  42868-42870 
NOnCES 

Airport  Privatization  Pilot  Program;  applications: 
Niagara  Falls  International  Airport,  NY,  43009-43010 

Fadaial  Communications  Commission 

RULES 

Practice  and  procedure: 
Regulatory  fees  (1999  FY);  assessnent  and  collection. 
42854-42855 
Television  broadcasting: 
Telecommunications  Act  of  1996;  implementation- 
Cable  Act  reform  provisions,  42855 
Cable  Act  reform  provisions;  correction,  42855 

FMsnil  DsposH  Insurancs  Corporation 

PnOPOSEO  RULES 

Minority  and  women  outreach  program-contracting: 
Contracting  benefits  for  small  disadvantaged  businesses, 

42862-42866 
Individuals  with  disabilities  outreach  program,  etc.; 
withdrawn,  42861-42862 

Fsdsral  Eioction  Commission 

NOTICES 

Meetings;  Sunshine  Act,  42947-42948 

Fsdsral  Emsrgsncy  Managsmsnt  Agsncy 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Various  States,  42852-42854 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Presidentially  declared  disaster-related  needs  unmet  by 
Federal  disaster  relief  programs;  State  allocations  of 
funds,  42948-42949 

Fsdsral  Ensrgy  Rsguiatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Bangor  Energy  Resale,  Inc.,  et  al.,  42931-42935 

Entergy  Nuclear  Holding  Co.,  No.l,  Inc.,  et  al.,  42935- 
42941 
Environmental  statements;  availability,  etc.: 

PP«kL,  Inc.,  42941-42942 
Applications,  hearings,  determinations,  etc.: 

Minergy  Neenah,  L.L.C.,  et  al.,  42930-42931 

Fsdsral  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  42949 
Meetings;  Sunshine  Act,  42949 


Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
42957-42958 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Nystatin,  etc.,  42831  '     < 

Oxytetracycline  injection,  42830-42831 
PnOPOSED  RULES  '  s 

Human  drugs: 
Abbreviated  new  drug  applications;  180-day  generic  drug 
exclusivity,  42873-42887 
NOTICES 
Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  42950 
Food  additive  petitions: 

Ciba  Specialt}'  Chemicals  Corp.,  42950-42951 
Reports  and  guidance  dociunents;  availability,  etc.: 
Amoxicillin  injection  for  sheep;  safety  and  effectiveness 
data,  42951 

Forsst  Servics 

NOTICES 

Environmental  statements;  av&ilability,  etc.: 
White  River  National  Forest,  CO,  42900-42901 

Geoiogical  Survey 

NOTICES 

Agency  information,  collection  activities: 
Submission  for  OMB  review;  comment  request,  42958 

Health  and  Human  Services  Dspartment 

See  Centers  for  Disease  Control  iqd  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Housing  snd  iitbtm  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  42955 
High  performing  empowerment  zones  and  communities 
list  (SuperNOFA),  42955-42956 
Reports  and  guidance  documents;  availability,  etc.: 
Public  housing  rent  policies,'  42956-42957 

Immigration  and  Naturalization  Service 

NOTICES 

Temporary  protected  status  program  designations: 
Honduras  and  Nicaragua,  42991-42992 

Interior  Department 

See  Fish  and  Wildlife  Service 

S6e  Geological  Survey  j 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Railroad  employers;  exception  firom  supplemental 
annuity  tax,  42831^2834 
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■  rai::tice  and  procedure: 
Organizational  and  individual  performance;  balanced 
measiuement  system;  establishment.  42834-42837 

^itemational  Trade  Administration 

NOTICES 
^  intidumping: 
Carbon  steel  butt-weld  pipe  fittings  from — 

Thailand,  42902-42905 
Carbon  steel  wire  rope  from — 

Mexico,  42905-42907 
Corrosion-resistant  carbon  steel  flat  products  bom — 

Japan, 42907-42908 
Hot-rolled  flat-rolled  carbon-quality  steel  products  from — 

Brazil,  42908 
Industrial  .nitrocellulose  from — 

United  Kingdom,  42908-42911 
Natural  bristle  paintbrushes  from — 

China,  42911-42912 
Persulfates  from — 

China,  42912-42916 
Porcelain-on-steel  cookware  from — 

Mexico,  42916 
Sebacic  acid  from — 

China,  42916-42920 
Sorbitol  from — 

France,  42920 
Stainless  steel  bar  from — 

Japan, 42920-42922 
Stainless  steel  plate  from —  " 

Sweden,  42922 
'  [^untervailing  duties: 
Stainless  steel  sheet  and  strip  in  coils  from — 

Various  countries,  42923-42925 
■^EU  natiual  uranium  component  in  United  States;  delivery 

procedures,  42925-42930 
.Applications,  hearings,  determinations,  etc.: 
University  of — 

Texas  et  al.,  42922-42923       . 

iltemational  Trade  Commission 
inncES 
'.  1  apart  investigations: 

North  American  Free  Trade  Agreement  (NAFTA) — 

Modifications;  probable  effects,  42961-42962 
Polychloroprene  rubber  from — 
Japan,  42962 

iiistice  Department 

,  >  se  Antitrust  Division 

,  >  se  Drug  Enforcement  Administration 

;>se  Immigration  and  Naturalization  Service 

Libor  Department 

;  J^e  Employment  Standards  Administration 
e  Mine  Safety  and  Health  Administration 

(TICES 

;ency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  42992-> 
42993 

.and  Management  Bureau 

IPTICES 
Meetings: 
ResoiuY:e  Advisory  Councils —  ,  , 

Eastern  Washington,  42958-42959 
^  Withdrawal  and  reservation  of  lands: 
Arizona,  42959-42960 
California,  42960-42961 


Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Western  Gulf  of  Mexico — 
Lease  sales;  correction,  42961 

Mine  Safety  and  Health  Administration 

NOTICES 

Kaiser  Aluminum  &  Chemical  Co.  Gramercy  Works  facility, 
LA;  explosion  investigation;  hearing,  42995^2996 

National  Foundation  on  ttie  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Fellowships  Advisory  Panel,  42996 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Ford  Motor  Co..  43010 

General  Motors  Corp.,  43011-43012 

National  Institutes  of  Health 

NOTICES 
Meetings:    .-j 

National  Institute  of  Child  Health  and  Human 
Development,  42951-42952 

Scientific  Review  Center,  42952 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone —     .. 

License  limitation  program,  42826-42830 
Atlantic  highly  migratory  species — 

Atlantic  bluefin  tuna,  42855-^2856 
West  Coast  States  and  Western  Pacific  fisheries — 
West  coast  salmon,  42856-42857 

Nuclear  Regulatory  Commission  \ 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  reactors — 
Quality  assurance  programs;  routine  and  administrative 
changes,  42823-42824 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  42996- 
42997-42998 
Meetings: 
Nuclear  facilities  decommissioning;  license  termination 
plans  and  other  guidance  development;  workshop, 
42998 
Applications,  hearings,  determinations,  etc.; 
GPU  Nuclear,  hic,  42998 

Personnel  Management  Office 

NOTICES 

Internal  Revenuie  Service  broadbanding  systems;  interim 
OPM  criteria;  correction,  43014 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


VI 
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Radamaflon  Bureau 

NOTICES 

Meetings: 
Trinity  River  Basin  Fish  and  Wildlife  Task  Force,  42961 

Raaaarch  and  Special  Programs  Administration 

NOTICES 

Meetings: 
Pipeline  safety — 
Cost-Benefit  Analysis  Framework  Working  Group; 
report,  43012-43013 

Securities  and  Exciiange  Commission 

NOTICES 

Investment  Ck>mpany  Act  of  1940: 
Deregistration  applications — 
Midwest  Equity  Trust,  Financial  Securities  Series  1,  et 
al.,  43003-43004 
Self-regulatory  organizations;  proposed  rule  changes: 
Depository  Tmst  Co.,  43004-43006 
Emerging  Markets  Clearing  Corp.,  43006-43007 
New  York  Stock  Exchange,  Inc.,  43007-43009 
Applications,  hearings,  determinations,  etc.: 
American  Skandia  Advisors  Funds,  Inc.,  et  al.,  42999- 

43001 
Public  utility  holding  company  filings,  43001-43003 

State  Department 

NOnCES  X-— -_, 

Environmental  statements;  availabnity,  etc.: 
Portland  Pipe  Line  Corp.,  North  Troy^yT,  43009 

SulMtance  Abuse  and  Mentai  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 

meeting  minimum  standards,  list,  42952-42954 
Meetings: 
Substance  Abuse  Treatment  Center  National  Advisory 
Council,  42954-42955 


Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Ohio,  42887-42888 

Surface  Transportation  Board 

NOTICES 
Rail  carriers: 
Pooling  agreements — 
Transportacion  Ferroviaria  Mexicana,  43013 

Transportation  Department 

See  Federal  Aviation  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Siuface  Transportation  Board 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 


Separate  Parts  In  Ttiis  issue 

Part  II 

Department  of  Transportation,  Federal  Aviation 
Administration,  43015-43021 

Part  III 

Department  of  Education,  43023-43042 


Reader  Aide 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
f|)bader  Aids  section  at  the  end  of  this  issue. 
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langes  to  Quality  Assurance 
]rams:  Responses  to  Comments 

ENCY:  Nuclear  Regulatory 
mmission. 
t  k^TION:  Direct  final  rule:  Responses  to 
mments. 


MMARY:  The  Nuclear  Regulatory 
mmission  (NRC)  issued  a  direct  final 
^le  that  amends  the  Commission's 
:  ( igulations  to  permit  power  reactor 
licensees  to  implement  certain  quality 
i  Insurance  (QA)  program  changes 
'  yithout  obtaining  prior  NRC  approval  of 

!ese  changes.  The  NRC  did  not  receive 
ly  significant  adverse  comments  in 
sponse  to  an  identical  proposed  rule 
at  was  concurrently  published  in  the 
leral  Register.  The  public  comments 
leived,  the  NRC's  reasons  for 
termining  that  the  comments  are  not 
Ignificant  adverse  comments,  and 
1  ^spouses  to  questions  raised  in  the 
bmments  are  discussed  in  this 
^bcument. 

FECTIVE  DATE:  The  direct  final  rule 

ame  effective  April  26. 1999. 
iR  FURTHER  INFORMATION  CONTACT: 

S.  Tovmassian,  Office  of  Nuclear 
actor  Regulation,  U.S.  Nuclear 
gulatory  Commission,  Washington, 
C.  20555-0001:  telephone,  301-415- 
92;  e-mail,  hst@nrc.gov  or  Richard  P. 
yintre.  Office  of  Nuclear  Reactor 
ulation,  U.S.  Nuclear  Regulatory 
mmission,  Washington,  D.C.  20555- 
01;  telephone,  301-415-3215;  e-mail, 
pml@nrc.gov. 

nbPPLEMENTARY  INFORMATION:  On 
'bbruary  23.  1999  (64  FR  9029),  the 
^C  published  a  direct  final  rule  in  the 
'Hieral  Register  that  amended  its 

]  ^gulations  to  permit  power  reactor 


licensees  to  implement  certain  quality 
assurance  (QA)  program  changes 
without  obtaining  prior  NRC  approval  of 
these  changes.  The  NRC  also 
concurrently  published  an  identical 
proposed  rule  on  February  23,  1999  (64 
FR  9035).  The  direct  final  rule  became 
effective  on  April  26,  1999,  because  no 
significant  adverse  comments  were 
received  by  March  25, 1999.  This  direct 
final  rule  modifies  10  CFR  50.54(a)  to 
provide  six  QA  programmatic  areas 
within  which  changes  to  the  QA 
program  will  not  be  considered 
reductions  in  commitments  and  subject 
to  prior  NRC  approval.  Copies  of  the 
comment  letters  are  available  for  public 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room  at  2120  L 
Street,  NW,  Washington,  DC. 

The  NRC  received  comments  fi-om  six 
respondents,  comprising  three  power 
reactor  licensees,  one  industry  group, 
and  two  anonymous  soiu'ces.  Three  of 
the  commenters  either  supported  or  had 
no  objections  to  the  direct  final  rule. 
Two  commenters  asked  for  a 
clarification  or  interpretation  of  the 
direct  final  rule,  and  did  not  explicitly 
object  to  the  direct  final  rule.  One 
commenter's  issue  pertained  to  sections 
of  10  CFR  50.54(a)  that  were  not  being 
changed  by  the  direct  final  rule.  The 
NRC  does  not  consider  any  of  the 
comments  to  be  a  significant  adverse 
comment.  Each  of  the  NRC's  responses 
to  the  questions  in  the  comment,  and 
the  NRC's  determination  that  the 
comment  is  not  a  significant  adverse 
comment,  are  discussed  below: 

1.  Comment.  We  endorse  this 
rulemaking  effort  and  support 
promulgation  of  the  final  rule  . 

Response.  No  response  necessary. 

2.  Comment.  This  rule  change 
represents  a  small  step,  but  certainly  in 
the  correct  direction.  We  have  reviewed 
the  comments  submitted  separately  by 
the  Nuclear  Energy  Institute  (NEI)  on 
behalf  of  the  nuclear  industry  and 
endorse  those  comments.  Therefore,  we 
have  no  adverse  comments  on  the  direct 
final  rule. 

Response.  No  response  necessary. 

3.  Comment.  It  is  clear  from  the 
section-by-seetion  analysis  that  10  CFR 
50.54(a)(3)(i)  of  the  direct  final  rule  is 
intended  to  apply  to  programmatic 
quality  assurance  standards,  such  as  the 
American  National  Standards  Institute 
(ANSI)  standard  N45.2  and  its  daughter 
standards,  endorsed  by  NRC  regulatory 


guides.  However,  a  licensee  may  have 
referred  to  other  national  codes  or 
standards  in  its  QA  program,  either  as 
primary  references  or  approved 
alternatives,  that  contain  specific  QA 
guidance  although  they  are  not 
endorsed  by  regulatory  guides.  Are  non- 
programmatic  QA  standards  intended  to 
come  under  the  purview  of  10  CFR 
50.54(a)(3)(i)  of  the  direct  final  rule  if 
earlier  editions  are  presently  included 
by  reference  in  a  licensee's  approved 
QA  program? 

Re^ponae  The  rnmment  does  not 
directly  or  indirectly  oppose  the  direct 
final  rule  (and  therefore  does  not 
constitute  a  significant  adverse 
comment),  but  rather  asks  a  question. 
The  NRC's  position  is  that  the  direct 
final  rule  does  not  distinguish  between 
"programmatic"  and  "non- 
programmatic"  QA  standards  included 
by  reference  in  the  QA  program 
described  or  referenced  in  the  safety 
analysis  report.  Therefore,  "non- 
programmatic"  QA  commitments 
contained  in  the  approved  QA  program 
fall  within  the  purview  of  10  CFR 
50.54(a)(3)(i)  of  the  direct  final  rule. 
Under  the  direct  final  rule,  revising  an 
existing  commitment  to  reference  a 
"non-programmatic"  QA  standard 
approved  by  the  NRC,  which  is  more 
recent  than  the  "non-programmatic"  QA 
standard  in  the  licensee's  QA  program 
at  the  time  of  the  change,  is  not 
considered  to  be  a  reduction  in 
commitment. 

4.  Comment.  In  10  CFR  50.54(a)(3)(i)  _ 
of  the  direct  final  rule,  the  Commission 
allows  later  editions  of  QA  standards 
currently  referenced  in  a  licensee's  QA 
program  to  be  adopted  by  that  licensee 
if  they  have  been  found  to  be  acceptable 
by  the  NRC  with  respect  to  the 
requirements  of  10  CFR  part  50, 
Appendix  B.  Does  inclusion  of  a  later 
edition  by  reference  in  a  licensee's 
approved  licensing  bases  constitute     ' 
acceptance  by  the  NRC  for  adoption  by 
another  licensee  under  the  direct  final 
rule  10  CFR  50.54(a){3)(i)? 

Response.  The  comment  does  not 
directly  or  indirectly  oppose  the  direct 
final  rule  (and  therefore  does  not 
constitute  a  significant  adverse 
comment),  but  rather  asks  a  question. 
The  NRC's  position  is  that  under 
§  50.54(a){3)(i),  a  licensee  may  use  later 
editions  of  QA  standards  under 
§50.54(a)(3)(i)  only  if  the  NRC  explicitly 
approved  the  later  edition  of  the  QA 


42824 


Federal  Register/Vol.  64,  No.  151 /Friday,  August  6,  1999/Rules  and  Regulations 


standard.  NRC  approval  consists  of:  (1) 
Endorsement  in  a  regulatory  guide;  (2) 
approval  of  a  plant-specific  or  topical 
report  by  the  issuance  of  a  safety 
evaluation  report  (SER),  in  which  case 
the  limitations  and  conditions  stated  in 
the  plant-specific  or  topical  report  must 
be  followed;  and  (3)  approval  by 
issuance  of  an  SER  for  a  license 
amendment  changing  the  QA  program, 
in  which  case  the  limitations  and 
conditions  stated  in  the  SER  must  be 
followed. 

By  contrast,  there  is  no  NRC  approval 
if  a  licensee  unilateraUy  changes  its  QA 
program  to  use  a  later  standard  under 
§  50.54(a)(3)  on  the  basis  that  the  change 
did  not  constitute  a  "reduction  in 
commitment."  Aqcordingly,  a  second 
lirensee  could  not  use  the  later  edition 
of  a  QA  standard  under  §  50.54(a)(3)(i). 
Nor  could  that  licensee  use  the  later 
standard  under  §  50.54(a)(3)(ii)  because 
the  first  licensee's  change  did  not 
involve  an  NRC  safety  evaluation  and 
approval. 

5.  Comment.  The  first  and  only  page 
of  a  aeiU-deadibed  two-page  submittal 
was  received  from  a  commenter  stating, 
"My  main  issues  deal  with  not  having 
the  rule  to  address  the  use  of  old  safety 
evaluations  diat  may  be  general  in 
nature  as  some  vrete  written  in  the 
1970s  and  1960s,  and  (2)  the  other 
public  comments  provided  in  early 
Mardi  at  the  information  confraence 
plegulatory  Infcmnation  Conference  in 
March  1999]  addresses  my  other 
issues." 

Respoiue.  The  envelope  containing 
the  letter,  which  was  addressed  to  the 
"Chief,  Quality  Assurance  and  Vendor 
Inspectioii."  did  not  have  a  name  at  a 
return  address.  Therefore,  the  NRC  is 
unable  to  contact  the  commenter  to 
inquire  about  the  substance  of  the 
comments.  Based  on  the  information 
submitted,  it  is  imclear  whethm  the 
commenter  was  simply  asking  if  the  rule 
pomits  the  use  of  older  QA  standards 
approved  by  the  NRC.  However, 
assuming  that  the  submittal  was 
suggesting  that  the  direct  final  rule 
should  be  modified  to  prohibit  licensees 
from  using  an  SER  issued  in  the  1970s 
when  a  facility  received  its  original 
license,  the  NRC  disagrees  with  the 
comment.  Section  50.54(a)(3)(ii)  allows 
licensees  to  adopt  any  QA  alternative  or 
exception  approved  by  an  NRC  safety 
evaluation,  provided  that  the  bases  of 
the  NRC  approval  are  applicable  to  the 
licensee's  facility.  Licensees  may  use 
alternatives  or  exceptions  approved  for 
a  facility  during  issuance  of  the 
of>erating  licenses,  provided  that  the 
Inses  of  the  NRC  approval  are  ^ 

applicable.  Alternatives  and  exceptions^ 
approv^  in  SERs  were  approved  in  the  \ 


context  of  the  entire  QA  program.  In  all 
cases,  it  is  the  licensee's  responsibility 
to  ensure  that  the  QA  program  as 
revised  contains  all  elements  that 
formed  the  bases  of  the  NRC  approval  of 
alternatives  or  exceptions  so  that 
compliance  with  Appendix  B  to  10  CFR 
part  50  is  maintained.  Therefore,  the 
NRC  does  not  consider  this  a  significant 
adverse  comment. 

6.  Comment.  The  NRC  should 
consider  clarifying  or  correcting  the 
direct  final  rule,  10  CFR  50.54(a)(4)(ii), 
with  respect  to  the  required  content  of 
submitted  letters  requesting  NRC  review 
of  proposed  reductions  in  QA  program 
descriptions.  Although  the  comment 
may  not  be  directly  related  to  the 
specific  changes  that  are  proposed,  it  is 
directly  related  to  the  correct 
functioning  of  the  rule  being  changed. 

Response.  Ilie  comment  is  not 
directly  related  to  the  specific  changes 
that  are  proposed,  as  recognized  by  the 
commenter.  Therefore,  the  NRC  does 
not  consider  this  to  be  a  significant 
adverse  comment  on  the  direct  final  rule 
and  will  not  take  any  action  at  this  time 
to  address  diis  issue.  However,  the  NRC 
is  attemptii^  to  develop  a  performance- 
based  option  to  10  CFR  50.54(a).  Duiing 
the  development  of  the  performance- 
based  option,  the  NRC  will  carefully 
consider  this  issue. 

Dated  at  Rockville.  MD,  this  2nd  day  of 
August,  1999. 

For  the  Nudaar  Regulatory  Cominission. 
Annette  L.  Viatti-Cook, 
Secretary  of  the  Commission. 
(FR  Doc.  99-20267  Filed  8-5-99;  8:45  am] 
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AGEMCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  MDHI  Model  MD-900 
helicopters,  that  currently  requires 
applying  specified  serial  niunbers  and 
establishing  life  limits  for  certain  parts. 
This  amenchnent  is  prompted  by 
additional  analysis  that  supports  an 


increase  in  the  life  limit  of  certain  parts. 
The  actions  specified  by  this  AD  are 
intended  to  increase  the  life  limits  for 
various  parts. 

DATES:  Effective  September  10, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
July  10, 1997  (62  FR  34163). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  MD  Helicopters  Inc.,  Attn: 
Customer  Support  Division,  5000  E. 
McDowell  Rd.,  Mail  Stop  M615-G048, 
Mesa,  Arizona  85215-9797,  telephone 
1-800-388-3378  or  480-891-6342, 
datafax  480-891-6782.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  RJRTMER  MFORMATKNH  CONTACT:  Greg 
Dilibero,  Aerospace  Engineer,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Blvd.,  Lakewood, 
California  90712,  telephone  (562)  627- 
5231,  fax  (562)  627-5210. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  RegidatitMis  (14  CFR  part  39) 
by  superseding  AD  97-13-09, 
Amendment  39-10056  (62  FR  34163. 
June  25, 1997),  which  is  applicable  to 
MDHI  Model  MD-^900  helicoptws,  was 
publtaked  in  die  Fedval  Ee^Dbtr  on 
April  28, 1999  (64  FR  22818).  That 
action  proposed  to  require  increasing 
the  life  limit  of  various  parts  and 
corroctiflg  an  incomct  part  number  that 
was  listed  in  AD  97-13-09.  That  action 
also  propoeed  to  require,  as  in  AD  97- 
13-09.  applying  serial  numbers  to 
certain  parts  and  establishing  a  life  limit 
for  the  vertical  stahilizer  control  system 
bellaaiik  assembly. 

Interasted  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  die  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed.  However,  since  the 
publication  of  the  Notice  of  Proposed 
Ridemaldng.  the  name  of  the  type 
certificate  holder  has  changed  from 
"McDonnell  Douglas  Helicopter 
Systems"  to  "MD  HelicoptOT,  Inc."  This 
final  rule  reflects  that  change;  the  FAA 
has  determined  that  this  change  Mrill 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 
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The  FAA  estimates  that  27  helicopters 
1  <ii\\  be  affected  by  this  AD.  that  it  will 

I  £  Jte  approximately  2.5  work  hoiu-s  per 

I I  slicopter  to  accomplish  the  required 
iiCtions,  and  that  the  average  labor  rate 
i  A  $60  per  work  hour.  Based  on  these 

:  i  gures,  the  total  cost  impact  of  the  AD 
()  1  U.S.  operators  is  estimated  to  be 
:>  1.050. 

The  regulations  adopted  herein  will 
1 1  at  have  substantial  direct  effects  on  the 
1 5  ;ates,  on  the  relationship  between  the 
1 1  itional  government  and  the  States,  or 
( 1 3  the  distribution  of  power  and 

I  i  isponsibilities  among  the  various 

I I  vels  of  government.  Therefore,  in 

t  II  :cordance  with  Executive  Order  12612, 
!  t  is  determined  that  this  final  rule  does 
1 1 3t  have  sufficient  federalism 
i  I  iplications  to  weirrant  the  preparation 
( > '  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
cortify  that  this  action  (1)  is  not  a 
'  ugnificant  regidatory  action"  under 
^(ecutive  Order  12866;  (2)  is  not  a 
significant  rule"  under  DOT 

ulatory  Policies  and  Procediu«s  (44 
11034,  February  26. 1979);  and  (3) 
11  not  have  a  significant  economic 

Spact.  positive  or  negative,  on  a 
bstantial  number  of  small  entities 
der  the  criteria  of  the  Regulatory 
'jexibility  Act.  A  final  evaluation  has 
D^n  prepared  for  this  action  and  it  is 
cdntained  in  the  Rules  Docket.  A  copy 
it  may  be  obtained  fi-om  the  Rules 
cket  at  the  location  provided  under 
e  caption  ADDRESSES. 

;  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
^ety.  Incorporation  by  reference, 

i  \  doption  of  the  Amendment 

Accordingly,  pursuant  to  the 
^tithority  delegated  to  me. by  the 
i^ministrator,  the  Federal  Aviation 
iministration  amends  part  39  of  the 
deral  Aviation  Regulations  (14  CFR 

tut  39)  as  follows: 
KrT  39— airworthiness 
llRECnVES 

1.  The  authority  citation  for  part  39 
(i^ntinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
j  ^.13    [AdMndMi] 

2.  Section  39.13  is  amended  by 
iWmoving  Amendment  39-10056  (62  FR 
;  ■  H63,  June  25, 1997),  and  by  adding  a 

1 1  iw  airworthiness  directive  (AD), 


Amendment  39-11248,  to  read  as 
follows: 

AD  99-16-13    MD  HELICOPTERS,  INC.: 

Amendment  39-11248rDocket  No.  98- 
SW-42-AD.  Supersedes  AD  97-13-09. 
Amendment  39-10056,  Docket  No.  96- 
SW-35-AD. 

Applicability:  MD-900  helicopters, 
certiRcated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  establish  appropriate  life  limits  for 
various  parts,  accomplish  the  following: 

(a)  On  or  before  attaining  the  following  life 
limits,  remove  from  service: 

(1)  The  nonrotating  swashplate  assembly, 
.part  number  (P/N)  900C2010192-105,  -107, 
-109,  or  -111,  on  or  before  1,800  hours  time- 
in-service  (TIS). 

(2)  The  collective  drive  link  assembly,  P/ 
N  900C2010207-101.  on  or  before  3,307 
hours  TIS. 

(3)  The  self-aligning,  spherical/slider  main 
rotor  bearing,  P/N  900C3010042-103,  on  or 
before  2,030  hours  TIS. 

(4)  The  vertical  stabilizer  control  system 
(VSCS)  bellcrank  assembly,  P/N 
900FP341 712-103,  and  bellcrank  arm,  P/N 
900F2341 712-101,  on  or  before  2,700  hours 
TIS. 

(b)  On  or  before  100  hours  TIS  after  July 
10, 1997,  or  before  October  31, 1999, 
whichever  occurs  first: 

(1)  For  Model  MD-900  helicopters  with 
serial  numbers  (S/N)  900-00002  through 
900-00012,  apply  the  appropriate  S/N  to  the 
mid-forward  truss  assembly,  P/N 
900F2401200-102,  and  the  forward  and  aft 
deck-fitting  assemblies.  P/N  900F2401500- 
103  and  900F2401600-103. 

(2)  For  Model  MD-900  helicopters  with  S/ 
N  900-00002  through  900-00048,  apply  S/N 
to  the  left  and  right  VSCS  bellcrank 
assemblies,  P/N  900F2341712-101  and 
900FP341 712-103,  and  the  mid-aft  truss  strut 
assembly,  P/N  90OF240130O-103. 

(3)  Apply  the  S/N  as  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this-AD 
adjacent  to  the  existing  P/N  in  accordance 
with  the  Accomplishment  Instructions  of 
MDHS  Service  Bulletin  No.  900-039. 
Revision  2,  dated  March  12, 1997. 

(c)  This  AD  revises  the  Airworthiness 
Limitations  Section  of  the  MD-900 
Maintenance  Manual  by  increasing  the 
retirement  lives  for  certain.parts. 

Note  2:  The  Airworthiness  Limitations 
Section  of  the  MD-900  Rotorcraft 


Maintenance  Manual,  Reissue  1,  Revision  2, 
dated  July  24,  1998.  pertains  to  the  subject 
of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  The  application  of  the  serial  numbers 
shall  be  done  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Helicopter  Systems  Service  Bulletin 
No.  900-039,  Revision  2.  dated  March  12, 
1997.  This  incorporation  by  reference  of  that 
document  was  previously  approved  by  the 
Director  of  the  Federal  Register,  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51,  as  of  July  10, 1997  (62  FR  34163). 
Copies  may  be  obtained  from  MD  Helicopters 
Inc.,  Attn:  Customer  Support  Division,  5000 
E.  McDowell  Rd.,  Mail  Stop  M615-G048, 
Mesa,  Arizona  85215-9797,  telephone  1- 
800-388-3378  or  480-891-6342,  datafax 
480-891-6782.  Copies  may  be  inspected  at 
the  FAA,  Office  of  the  Regional  Counsel. 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
September  10, 1999. 

Issued  in  Fort  Worth,  Texas,  on  July  28, 
1999. 
Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-20182  Filed  8-5-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  679 

[Doctot  No.  990407088-9199-02:  LD. 
030999A] 

RIN064a-AK69 

Fisherias  of  ttw  Exclusive  Economic 
zona  Off  Aiasica;  License  Limitation 
Proyram 

AGEflCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  that 
amends  regulations  implementing  the 
License  Limitation  Program  (LLP)  by 
adding  an  application  process  and  a 
transfer  process  for  LLP  licenses.  This 
action  is  necessary  to  complete  final 
implementation  of  the  LLP,  and  is 
intended  to  further  the  objectives  of  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area,  the  :^ffP  for 
Groundfish  of  the  Gulf  of  Alaska,  and 
the  FMP  for  the  Commercial  King  and 
Tanner  Crab  Fisheries  in  the  Bering  Sea/ 
Aleutian  Islands. 

OATES:  Effective  September  7, 1999. 
ADDRESSES:  Comments  regarding  the 
coUection-of-information  requirements 
contained  in  this  final  rule  should  be 
sent  to  Susan  J.  Salveson,  Assistant 
Regional  Administrator  for  Sustainable 
Fisheries,  Sustainable  Fisheries 
Division.  Alaska  Region.  NMFS,  709 
West  9<h  Street.  Room  453.  Juneau,  AK 
99801.  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503  (Attention:  NOAA  Desk 
Officer). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
groimdfish  fisheries  of  the  Gulf  of 
Alaska  (GOA)  and  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(BSAI)  in  the  exclusive  economic  zone 
(EEZ)  are  managed  by  NMFS  pursuant 
to  the  FMPs  for  groimdfish  in  the 
respective  management  areas.  The 
commercial  king  crab  and  Tanner  crab 
fisheries  in  the  Bering  Sea  and  the 
Aleutian  Islands  Area  are  managed  by 
the  State  of  Alaska  with  Federal 
oversight,  pursuant  to  the  FMP  for  those 
fisheries.  The  FMPs  were  prepared  by 
the  North  Pacific  Fishery  Management 


Council  (Council),  ptu^uant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  16  U.S.C. 
1801,  et  seq.,  and  are  implemented  by 
regidations  at  50  CFR  part  679.  General 
regulations  at  50  CFR  part  600  also 
apply 

Fishing  imder  the  LLP  for  the 
commercial  groimdfish  fisheries  in  the 
EEZ  of  the  GOA  and  the  BSAI  and  the 
commercial  king  crab  and  Tanner  crab 
fisheries  in  the  EEZ  of  the  Bering  Sea 
and  the  Aleutian  Islands  Area  is 
scheduled  to  begin  January  1,  2000.  The 
LLP  replaces  the  Vessel  Moratorium 
Program,  which  expires  on  December 
31, 1999  (64  FR  3651,  January  25,  1999). 

This  rule  establishes  the  application 
and  transfer  processes  for  LLP  licenses. 
The  proposed  rule,  on  which  this  rule 
is  based,  was  published  April  19, 1999 
(64  FR  19113).  Further  information  on 
the  purpose  of  and  eligibility  criteria  for 
the  LLP  can  be  found  in  the  preamble 
to  the  final  rule  implementing 
Amendment  39  to  the  FMP  for  the 
Groundfish  Fishery  of  the  BSAI, 
Amendment  41  to  the  FMP  for 
Groundfish  of  GOA,  and  Amendment  5 
to  the  FMP  for  the  Commercial  King  and 
Tanner  Crab  Fisheries  in  the  Bering  Sea/ 
Aleutian  Islands  (63  FR  52642.  October 
1, 1998). 

Application  Process  for  LLP  Licenses 

This  rule  provides  that  a  limited 
application  period  of  no  less  than  90 
days  will  be  specified  by  notification  in 
the  Federal  Register.  A  limited 
application  period  means  that  an 
applicant  will  have  a  specific  time 
period  to  apply  for  an  LLP  license.  An 
application  for  an  LLP  license 
postmarked  after  the  ending  date  of  the 
application  period  will  be  denied. 
NMFS  anticipates  that  this  application 
period  will  begin  in  August  or 
September  1999. 

NMFS  currently  is  compiling  a 
database  containing  information  on 
vessels  that  participated  in  the 
groundfish  and  crab  fisheries  during  the 
qualifying  periods  for  LLP  licenses. 
Sources  of  information  for  this  database 
include  weekly  production  reports  and 
observer  reports  from  NMFS  and  fish 
tickets,  processor  annual  reports,  and 
vessel  registration  information  fit)m  the 
State  of  Alaska.  NMFS  will  create  the 
official  LLP  record  from  only  complete 
and  verifiable  information  from  the 
database.  The  official  LLP  record  will  be 
presumed  to  be  correct  for  the  purpose 
of  determining  eligibility.  An  applicant 
that  includes  information  in  an 
application  that  is  inconsistent  with 
information  in  the  official  LLP  record 
will  have  the  burden  of  proving  that  the 


information  submitted  in  the 
application  is  correct. 

NMFS  wiU  develop  a  summary  of 
qualifications  from  the  official  LLP 
record  for  each  person  who  appears  to 
be  eligible  for  an  LLP  license.  NMFS 
will  send  a  copy  of  the  summary,  of 
qualifications  along  with  an  application 
form  to  these  persons.  Applications  also 
will  be  provided  to  persons  on  request. 
An  applicant  who  agrees  with  the 
summary  of  qualifications  may  include 
that  information  in  his  or  her 
application.  Using  the  information  from 
the  summary  of  qualifications  will 
expedite  application  processing  because 
the  information  will  be  consistent  with 
information  in  the  official  LLP  record. 

An  applicant  may  include 
information  in  the  application  other 
than  that  contained  in  the  summary  of 
qualifications  if  an  applicant  disagrees 
with  the  information  provided  in  the 
summary  of  qualifications  or  if  that 
information  is  incomplete.  However,  the 
applicant  must  prove  that  the 
information  submitted  in  the 
application  that  is  inconsistent  with,  or 
in  addition  to,  information  provided  in 
the  summary  of  qualifications  is  correct. 

An  applicant  can  meet  this  burden  of 
proof  by  submitting  evidence  along  with 
the  application  to  verify  the  inconsistent 
or  additional  information  provided  on 
the  application  form.  Information 
provided  on  the  application  form  that 
cannot  be  verified  with  this  evidence 
will  not  be  accepted.  The  applicant  will 
be  notified  that  the  information 
provided  in  the  application  cannot  be 
verified  and  will  be  provided  with  a  60- 
day  evidentiary  period  to  submit  further 
evidence  to  prove  the  information 
contained  in  the  application  is  correct. 
This  60-day  period  will  also  be 
provided  for  an  applicant  to  provide 
further  information  if  the  information 
provided  on  his  or  her  application  form 
is  incomplete.  Only  one  60-day  period 
will  be  provided  for  each  applicant. 

Examples  of  evidence  that  can  be 
used  to  verify  information  inconsistent 
with  or  in  addition  to  information 
provided  in  the  summary  of 
qualifications  are:  (1)  State  fish  tickets 
or  weekly  production  reports  to  verify 
dociunented  harvests  not  found  in  the 
official  LLP  record,  (2)  an  abstract  of 
title  or  sales  contract  to  verify  vessel 
ownership,  and  (3)  a  written  contract 
transferring  or  retaining  the  fishing 
history  of  a  qualified  vessel.  Other  forms 
of  evidence  will  be  accepted  if  that 
evidence  verifies  submitted  information. 

Information  provided  on  an 
application  form  that  cannot  be  verified 
at  the  conclusion  of  the  60-day 
evidentiary  period  will  not  be  accepted, 
and  claims  based  on  that  information 
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» rill  be  denied.  At  that  time,  NMFS  will 
,  isue  an  initial  administrative 
:  etermination  (lADl  indicating  why 
:  lose  claims  are  denied.  An  applicant 
[  lay  appeal  the  IAD  pursuant  to  the 
ijrovisions  of  §  679.43. 

An  applicant  who  held  a  license  the 
:  revious  year  will  be  eligible  for  a  non- 
:  'ansferable  license  pending  the  final 
r  ssolution  of  his  or  her  claims  pursuant 
: )  the  license  renewal  provisions  of  5 
J.S.C.  558.  This  non-transferable 
cense  will  be  issued  to  an  applicant  in 
t  le  IAD,  will  authorize  the  applicant  to 
:  eploy  a  vessel  to  conduct  directed 
:  shing  for  license  limitation  groiuidiish 
:  r  crab  species  as  specified  on  the 
cense,  and  will  have  specific 
3  ndorsements  and  designations  based 
]  n  verified  and  imverified  claims  of  the 
3  pplicant.  The  non-transferable  license 
II  rill  be  effective  until  final  agency 
3  ction. 

If  any  of  an  applicant's  claims  are  in 
:  ispute,  the  entire  license  received  by 
t  le  applicant  will  be  non-transferable 
L  ntil  final  resolution  of  all  the  disputed 
:  laims,  including  portions  of  the  license 
at  are  based  on  claims  that  can  be 
rified.  This  will  prevent  an  applicant 
om  transferring  away  the  portion  of 
e  license  that  was  based  on  verified 
aims  and  keeping  the  non-transferable 
ortion  based  on  disputed  claims.  Such 
sfer  activity  could  lead  to  additional 
articipants  in  the  affected  fisheries.  A 

Son-transferable  license  expires  on  final 
jency  action.  At  that  time,  the  person 
fho  appealed  will  either  receive  a 
Itansferable  license,  or  no  license  at  all, 
depending  on  the  final  agency  action. 

transfer  Process  for  LLP  Licenses 

The  transfer  process  for  LLP  licenses 
\i  rill  enable  a  license  holder  to  request 
i  transfer  of  an  LLP  license  to  any 
:  erson  that  meets  the  eligibility 
■  jquirements.  The  following 
•equirements  must  be- met  for  eligibility: 
he  designated  transferee  must  meet  the 
S.  Citizenship  requirements  of 
hapter  121,  Title  46,  U.S.C.  the  parties 
the  transfer  cannot  have  any  fines, 
vil  penalties,  other  payments  due  and 
tstanding,  or  outstanding  permit 
sanctions  resulting  from  Federal  fishing 
aolations,  and  the  transfer  cannot  cause 
le  designated  transferee  to  exceed  the 
fcense  cap  in  §679.7{i)(l). 

A  complete  transfer  application  must 
is  submitted  to  the  Administrator, 
'  laska  Region,  NMFS  (Regional 
'  .dministrator),  for  approval  before  a 
^ansfer  can  occiu.  Transfer  application 
'brms  will  be  available  on  request.  An 
ncomplete  application  will  be  returned 

0  the  applicant  with  identification  of 
specific  information  that  is  necessary  to 

1  lake  the  application  complete.  Specific 


information  for  a  transfer  application 
includes  (1)  identification  information 
for  all  parties  to  the  transfer,  (2) 
evidence  of  the  eligibility  of  the 
designated  transferee  to  dociunent  a 
fishing  vessel,  (3)  a  copy  of  the  contract 
or  sales  agreement  for  the  transfer,  (4) 
the  signatures  of  the  parties  to  the 
transfer,  and  (5)  identification 
information  for  the  vessel  to  be 
deployed  based  on  the  transferred 
license.  A  transferee  may  choose  not  to 
designate  a  vessel  at  the  time  of  transfer, 
in  which  case  the  license  will  be 
transferred  but  it  cannot  be  used  to 
deploy  a  vessel  until  one  is  designated. 
A  designated  vessel  means  any  vessel  - 
named  on  the  license,  including  the 
same  vessel  that  was  named  on  the 
license  before  the  transfer. 

The  rule  also  provides  for  transfer 
requests  by  court  order,  by  operation  of 
law,  or  as  part  of  a  seciu-ity  agreement. 
This  provision  will  accommodate  a 
transfer  that  is  not  voluntarily  requested 
by  the  permit  holder.  Under  those 
circiunstances,  the  Regional 
Administrator  will  review  the 
information  in  the  transfer  application 
or  other  dociunents  and  determine 
whether  the  requested  transfer  conflicts 
with  other  provisions  of  the  LLP 
regulations  or  other  applicable  law  (e.g., 
transfer  to  a  person  who  could  not 
document  a  fishing  vessel  under 
Chapter  121,  Title  46,  U.S.C).  If  the 
Regional  Administrator  determines  that 
the  transfer  (1)  is  not  in  conflict  with 
other  provisions  of  the  LLP  and  (2)  is 
not  voluntary,  the  transfer  will  be 
allowed  notwithstanding  the  annual 
limit  on  LLP  license  transfers  explained 
here. 

A  request  to  change  the  vessel 
designated  on  the  license  is  closely 
related  to  a  transfer  of  a  license  between 
two  persons.  A  license  holder  may 
deploy  only  the  vessel  designated  on  the 
license;  therefore,  a  person  must  request 
a  change  of  that  designated  vessel  if  the 
license  holder  plans  to  deploy  a  vessel 
other  than  the  one  ciurently  designated 
on  the  license.  A  request  to  change  the 
vessel  designated  on  the  license  can  be 
done  at  the  same  time  and  on  the  same 
form  as  the  license  transfer. 
Alternatively,  the  transferee  may  choose 
to  retain  the  vessel  designated  on  the 
license  before  the  transfer.  These 
designations  are  considered  part  of  the    - 
transfer  and  will  not  count  separately 
towards  the  annual  transfer  limit 
explained  here.  If  the  transferee  chooses 
not  to  designate  a  vessel  at  time  of 
transfer  (i.e.,  specifies  "none"  on  the 
transfer  form),  the  license  cannot  be 
used  until  a  vessel  is  designated.  The 
vessel  designation  that  occurs  after  a 
transfer  in  which  a  person  designates  no 


vessel  will  not  count  separately  towards 
the  annual  limit  on  transfers.  Otherwise, 
a  request  to  change  the  vessel 
designated  on  the  license  will  be 
counted  towards  the  aimual  limit  on 
transfers. 

Finally,  a  license  holder  is  limited  to 
one  voluntary  license  transfer  (or  one 
designated  vessel  change  not  . 

accompanying  a  transfer)  per  calendar 
year.  This  limit  is  designed  to  restrict 
the  incidence  of  intraseason  movement 
of  licenses  among  operators  and  vessels. 
Intraseason  movement  of  licenses  was 
identified  by  the  Coimcil  as  behavior 
that  could  significantly  contribute  to 
overcapacity  and  excess  effort  in  the 
affected  fisheries. 

Comments  on  and  Changes  to  the 

Proposed  Rule 

NMFS  received  no  comments  on  the 
proposed  rule  and  made  only  non- 
substantive changes  to  the  regulatory 
text  as  proposed.  Besides  changes  for 
clarity  and  readability,  a  provision  was 
added  at  §  679.4(k)^7)(v)  indicating  the 
transfer  process  must  be  used  to  change 
a  vessel  designated  on  an  LLP  license. 
The  preamble  to  the  proposed  rule 
indicated  that  the  transfer  process 
would  have  to  be  used  to  change  the 
vessel  designated  on  the  license.  This 
activity,  under  both  the  proposed  and 
final  rules,  would  count  toward  the 
voluntary  transfer  limit. 

NOAA  codifies  its  OMB  control 
numbers  for  information  collection  at  15 
CFR  part  902.  Part  902  collects-and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
of  NOAA  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act  (PRA).  This 
final  rule  codifies  OMB  control  number 
0648-0334  for  §  679.4(k)(6)  and  (k)(7). 

Under  NOAA  Administrative  Order 
25-11,  dated  December  17,  1990.  the 
Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  the  authority  to  sign  material  for 
pubUcation  in  the  Federal  Register. 

Classification 

The  Regional  Administrator  has 
determined  that  this  rule  is  necessary 
for  the  conservation  and  management  of 
the  groundfish  fisheries  off  Alaska  and 
the  Commercial  king  and  Taimer  crab 
fisheries  in  the  Bering  Sea  and  the 
Aleutian  Islands  and  that  it  is  consistent 
vfith  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
other  applicable  law. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Chief  Counsel  for  Regulation, 
Department  of  Commerce,  certified  to 
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the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed  that,  if  adopted 
as  proposed,  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
comments  were  received  regarding  this 
certification.  As  a  result,  a  regiilatory 
'  flexibility  analysis  was  not  prepared. 

Notwithstanding  any  other  provisions 
otthe  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be. 
subject  to  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  a  revised 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  This  revision  has  approved  by 
OMB  imder  control  number  0648-0334. 
The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2.5  hours  per  response  for  an 
application  for  initial  issuance,  1  hour 
per  response  for  an  application  for 
transfer,  and  4  hours  per  response  for  an 
appeal.  These  response  times  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burden,  to  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503  (Attn: 
NOAA  Desk  Officer).  OMB  approved  the 
original  collection  of  information 
requirement  for  the  LLP  under  OMB 
control  niunber  0648-0334.  Please  refer 
to  this  number  in  any  correspondence 
regarding  this  request. 

Listof  Sul^ects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  30. 1999. 

Amlrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  902,  chapter  DC, 
and  50  CFR  part  648.  chapter  VI,  are 
amended  as  follows: 


15  CFR  Ctwptar  iX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  In  §902.1,  the  table  in  paragraph  (b) 
is  amended  by  adding  imder  50  CFR  the 
following  entries  in  niunerical  order: 

§  902.1    OMB  control  numbers  assigned 
pursuent  to  the  Paperwork  Reduction  Act 


(b)*** 

CFR  part  or  section 

wtiere  the  information 

collection  requirement 

is  located 


Current  OMB  control 

(all  numt>ers  begin 

witti0648) 


50  CFR 


679.4(l()(6)(iii) 
679.4(k)(6)rv) 
679.4(k)(7)(iii) 


-0334 
-0334 
-0334 


SOCFRCtuiptarVI 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.2.  the  definition  for 
"Official  LLP  record"  is  added  in 
alphabetical  order  to  read  as  follows: 

f679^    Definitions. 


Official  LLP  record  means  the 
information  prepared  by  the  Regional 
Administrator  about  vessels  that  were 
used  to  participate  in  the  groundfish 
and  crab  fisheries  during  the  qualifying 
peiods  for  the  License  Limitation 
Program  (LLP).  Information  in  the 
official  LLP  record  includes  vessel 
ownership  information,  documented 
harvests  made  from  vessels  during  the 
qualification  periods,  and  vessel 
characteristics.  The  official  LLP  record 
is  prestuned  to  be  correct  for  the 
piupose  of  determining  eligibility  for 
licenses.  An  applicant  for  a  license 
under  the  LLP  will  have  the  burden  of 
proving  that  information  submitted  in 


an  application  that  is  inconsistent  with 
the  official  LLP  record  is  correct. 

***** 

3.  In  §  679.4,  reserved  paragraphs 
(k)(6)  and  (k)(7)  are  added  to  read  as 
follows: 

1679.4    Permits. 

*        •        •        •        * 

(6)  Application  for  a  groundfish 
license  or  a  crab  species  license,  (i) 
General.  The  Regional  Administrator 
will  issue  a  groundfish  license  or  a  crab 
species  license  to  an  applicant  if  a 
complete  application  is  submitted  by  or 
on  behalf  of  the  applicant  diuing  the 
specified  application  period,  and  if  that 
applicant  meets  all  the  criteria  for 
eligibility  in  paragraph  (k)  of  this 
sucliuu.  Au  application  that  is 
postmarked  or  delivered  after  the 
ending  date  for  the  application  period 
for  the  License  Limitation  Program 
specified  in  the  Federal  Register  will  be 
denied.  An  application  form  will  be  sent 
to  the  last  known  address  of  a  person 
identified  as  an  eligible  applicant  by  the 
official  LLP  record.  An  application  form 
may  be  requested  irom  the  Regional 
Administrator. 

(ii)  Application  period.  An 
application  period  of  no  less  than  90 
days  will  be  specified  by  notification  in 
the  Federal  Register  and  other 
information  sources  deemed  appropriate 
by  the  Regional  Administrator. 

(iii)  Contents  of  application.  To  be 
complete,  an  application  for  a 
groundfish  license  or  a  crab  species 
license  must  be  signed  by  the  applicant, 
or  the  individual  representing  the 
applicant,  and  contain  the  following,  as 
applicable:  , 

fA)  Name,  business  address, 
telephone  number,  and  FAX  number  of 
the  applicant; 

(B)  Name,  state  registration  nmnber 
(e.g.,  ADF&G  number),  and,  if 
applicable,  the  USCG  documentation 
number  of  the  vessel  being  used  as  the 
basis  for  eligibility  for  a  license;  and 
name,  state  registration  number  (e.g., 
ADF&G  number),  and,  if  applicable,  the 
USCG  documentation  number  of  the 
vessel  to  be  deployed  with  the  license 
iUifferent  than  the  vessel  used  as  the 
Hasis  of  eligibility  for  a  license; 

(C)  Name  of  the  managing  company, 
if  any; 

(Dj  Valid  evidence  of  the  documented 
harvests  that  are  the  basis  of  eligibility 
for  a  license,  including  harvest  area, 
gear  used,  date  of  landing,  and,  if 
applying  for  a  crab  species  license, 
species; 

(E)  Valid  evidence  of  LOA  on  June  24, 
1992,  of  the  vessel  used  as  the  basis  of 
eligibility  for  a  license,  except  if  that 
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i'  sssel  was  under  reconstruction  on  that 
:  ate,  valid  evidence  of  LOA  on  the  date 
:  jconstruction  was  completed  and  valid 
3  ddence  of  when  reconstruction  began 
^d  ended: 

(F)  Valid  evidence  of  LOA  on  June  17, 
1^95,  of  the  vessel  used  as  the  basis  of 
i  igibility  for  a  license,  except  if  that 
J  essel  was  under  reconstruction  on  that 
:  ate,  valid  evidence  of  LOA  on  the^'date 
rpconstruction  was  completed,  and 

id  evidence  of  when  reconstruction 

^an  and  ended; 

G)  Valid  evidence  to  support  the 
jbplicant's  claim  for  a  vessel 
:  esignation  of  catcher  vessel  or  catcher/ 
:|rocessor  vessel; 

(H)  Valid  evidence  of  ownership  of 
:^e  vessel  being  used  as  the  basis  for 
igibility  for  a  license  (for  USCG 
ccumented  vessels,  valid  evidence 

ust  be  the  USCG  Abstract  of  Title),  or 
I  eligibility  is  based  on  a  fishing  historj' 
:  lat  has  been  separated  from  a  vessel, 
/  alid  evidence  of  ownership  of  the 
shing  history  being  used  as  the  basis 
]  f  eligibility  for  a  license;  and 

(1)  Valid  evidence  of  the  LOA  of  the 
y  Bssel  to  be  deployed  by  the  license  if 
:  ifferent  than  the  vessel  used  as  the 

3  asis  for  eligibility  for  a  license. 

(iv)  Other  information  required  for 
s  oecial  circumstances. 
I  (A)  Successor-in-interest.  If  an 
^plicant  is  applying  as  the  successor- 
ih-interest  to  an  eligible  applicant,  an 
iplication,  to  be  complete,  also  must 
ntain  valid  evidence  proving  the 
iplicant's  status  as  a  successor-in- 
terest to  that  eligible  applicant  and: 

(2)  Valid  evidence  of  tne  death  of  that 
igible  applicant  at  the  time  of 

plication,  if  the  eligible  applicant  was 
i]^  is  an  individual;  or 
[2]  Valid  evidence  that  the  eligible 
plicant  is  no  longer  in  existence  at  the 
me  of  application,  if  the  eligible 

Slicant  is  not  an  individual. 
})  Norton  Sound  crab  species  license 
dorsement.  If  an  applicant  is  applying 
r  a  crab  species  license  endorsement 
r  Norton  Sound  and  if  the  applicant  is 
)|  person,  an  application,  to  be  complete, 
[jtust  contain  valid  evidence  that  the 
ipplicant  was  a  State  of  Alaska  permit 
lolder  for  the  Norton  Soimd  king  crab 
summer  fishery  in  1993  or  1994.  If  the 
ipplicant  is  a  corporation,  an 
ibplication,  to  be  complete,  must 
contain  valid  evidence  that  the 
:  Drporation  owned  or  had  a  lease  for  a 
vessel  on  Jime  17, 1995,  that 
iarticipated  in  the  Norton  Sound  king 
ab  summer  fishery  in  1993  or  1994. 
(C)  Extended. general  qualification 
eriod.  If  an  applicant  is  applying  for  a 
cense  based  on  meeting  the  general 
alification  period  requirements  of 
baragraph  (k)(4){i)(A)(2)  or  (kK4)(i)(B)U) 


of  this  section,  the  application,  to  be 
complete,  must  indicate  which  single 
endorsement  area  the  applicant  has 
selected  for  license.  A  license  cannot  be 
endorsed  for  more  than  one  area, 
notwithstanding  the  fact  that  the 
applicant  may  have  the  documented 
harvests  to  qualify  for  more  than  one 
endorsement  area. 

(D)  Unavoidable  circumstances.  If  an 
applicant  is  applying  for  a  license  based 
on  an,  unavoidable  circumstance 
pursuant  to  paragraph  (k)(8)(iv)  of  this 
section,  an  application,  to  be  complete, 
must  contain  the  infbrmation  required 
by  that  paragraph  and  valid  evidence  of 
the  date  the  vessel  on  which  the 
application  is  based  was  lost,  damaged, 
or  otherwise  unable  to  participate  in  the 
fishery,  and  the  date  a  documented 
harvRKt  was  made  fmm  the  renlacement 
vessel. 

(v)  Application  evaluation.  The 
Regional  Administrator  will  evaluate  an 
application  submitted  during  the 
specified  application  period  and 
compare  all  claims  in  the  application 
with  the  information  in  the  official  LLP 
record.  Claims  in  the  application  that 
are  consistent  with  information  in  the 
official  LLP  record  will  be  accepted  by 
the  Regional  Administrator.  Inconsistent 
claims  in  the  application,  unless 
verified  by  evidence,  will  not  be 
accepted.  Pursuant  to  paragraph 
(k)(R)(vii)  of  this  section,  an  applicant 
who  submits  inconsistent  claims,  or  an 
applicant  who  fails  to  submit  the 
information  specified  in  paragraphs 
(k)(6){iii)  and  (k)(6)(iv)  of  this  section, 
will  be  provided  a  60-day  evidentiary 
period  pursuant  to  paragraph  (k)(6)(vii] 
of  this  section  to  submit  the  specified 
information,  submit  evidence  to  verify 
his  or  her  inconsistent  claims,  or  submit 
a  revised  application  with  claims 
consistent  with  information  in  the 
official  LLP  record.  An  applicant  who 
submits  claims  that  are  inconsistent 
with  information  in  the  official  LLP 
record  has  the  burden  of  proving  that 
the  Submitted  claims  are  correct. 

(vi)  Additional  information  or 
evidence.  The  Regional  Administrator 
will  evaluate  additional  information  or 
evidence  to  support  an  applicant's 
inconsistent  claims  submitted  within 
the  60-day  evidentiary  period  pursuant 
to  paragraph  (kJC6)(vii)  of  this  section.  If 
the  Regional  Administrator  determines 
that  the  additional  information  or 
evidence  meets  the  applicant's  burden 
of  proving  that  the  inconsistent  claims 
in  his  or  her  application  is  correct,  the 
official  LLP  record  will  be  amended  and 
the  information  will  be  used  in 
determining  whether  the  applicant  is 
eligible  for  a  license.  However,  if  the 
Regional  Administrator  determines  that 


the  additional  information  or  evidence 
does  not  meet  the  applicant's  burden  of 
proving  that  the  inconsistent  claims  in 
his  or  her  application  is  correct,  the 
applicant  will  be  notified  by  an  initial 
administrative  determination,  pursuant 
to  paragraph  (k)(6)(viii)  of  this  section, 
that  the  applicant  did  not  meet  the 
burden  of  proof  to  change  the 
information  in  the  official  LLP  record. 

(vii)  60-day  evidentiary  period.  The 
Regional  Administrator  will  specify  by 
letter  a  6D-day  evidentiary  period  diuing 
which  an  applicant  may  provide 
additional  information  or  evidence  to 
support  the  claims  made  in  his  or  her 
application,  or  to  submit  a  revised 
application  with  claims  consistent  withjp 
information  in  the  official  LLP  record,  if 
the  l^egional  Administrator  determines 
that  'diH  appliccuii  did  nut  uieet  the 
biu-den  of  proving  that  the  information 
on  the  application  is  correct  through 
evidence  provided  with  the  application. 
Also,  an  applicant  who  fails  to  submit 
information  as  specified  in  paragraphs 
(k)(6)(iii)  and  (k)(6)(iv)  of  this  section 
will  have  60  days  to  provide  that 
information.  An  applicant  will  be 
limited  to  one  60-day  evidentiary 
period.  Additional  information  or 
evidence,  or  a  revised  application, 
received  after  the  60-day  evidentiary 
period  specified  in  the  letter  has  expired 
will  not  be  considered  for  purposes  of 
the  initial  administrative  determination. 

(viii)  Initial  administrative 
determinations  (IAD).  The  Regional  will 
prepare  and  send  an  IAD  to  the 
applicant  following  the  expiration  of  the 
60-day  evidentiary  period  if  the 
Regional  Administrator  determines  that 
the  information  or  evidence  provided  by 
the  applicant  fails  to  support  the 
applicant's  claims  and  is  insufficient  to 
rebut  the  presumption  that  the  official 
LLP  record  is  correct,  or  if  the 
additional  information,  evidence,  or 
revised  application  is  not  provided 
within  the  time  period  specified  in  the 
letter  that  notifies  the  applicant  of  his  or 
her  60-day  evidentiary  period.  The  IAD 
will  indicate  the  deficiencies  in  the 
application,  including  any  deficiencies 
with  the  information,  the  evidence 
submitted  in  support  of  the  information, 
or  the  revised  application.  The  IAD  will 
also  indicate  which  claims  cannot  be 
approved  based  on  the  available 
information  or  evidence.  An  applicant 
who  receives  an  IAD  may  appeal 
pursuant  to  §^9.43.  An  applicant  who 
avails  himself  or  herself  of  the 
opportunity  to  appeal  an  IAD  will  not 
receive  a  transferabje  license  until  after 
the  final  resolution  of  that  appeal, 
notwithstanding  the  eligibility  of  that 
applicant  for  some  claims  based  on 
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consistent  information  in  the 
application. 

lix)  Issuance  of  a  non-transferable 
license.  The  Regional  Administrator  will 
issue  a  non-transferable  license  to  the 
applicant  on  issuance  of  an  L\D  if 
required  by  the  license  renewal 
provisions  of  5  U.S.C.  558.  A  non- 
transferable license  authorizes  a  person 
to  deploy  a  vessel  to  conduct  directed 
fishing  for  license  Umitation  groimdfish 
or  crab  species  as  specified  on  the  non- 
transferable license,  and  will  have  the 
specific  endorsements  and  designations 
based  on  the  claims  in  his  or  her 
application.  A  non-transferable  license 
will  expire  upon  final  agency  action. 

(7)  Transfer  of  a  groundfish  license  or 
a  crab  species  license — (i)  General.  The 
Regional  Administrator  will  transfer  a 
groundfish  license  or  a  crab  species 
license  if  a  complete  transfer 
application  is  submitted  to  Restricted 
Access  Management.  Alaska  Region, 
NMFS,  and  if  the  transfer  meets  the 
eligibility  criteria  as  specified  in 
paragraph  (k)(7)(ii)  of  this  section.  An 
application  fcmn  may  be  requested  from 
the  Regional  Administrator. 

(ii)  Eligibility  criteria  for  transfers.  A 
groundfish  license  or  crab  species 
license  can  be  transferred  if: 

(A)  The  designated  transferee  is 
eligible  to  docimient  a  fishing  vessel 
under  Chapter  121.  Title  46,  U.S.C; 

(B)  The  parties  to  the  transfer  do  not 
have  any  fines,  civil  penalties,  other 
payments  due  and  outstanding,  or 
outstanding  permit  sanctions  resulting 
from  Federal  fishing  violations; 

(C)  The  transfer  will  not  cause  the 
designated  transferee  to  exceed  the 
license  caps  in  §  679. 7(i);  and 

(D)  The  transfer  does  not  violate  any 
other  provision  specified  in  this  part. 

(iii)  (Contents  of  application.  To  be 
complete,  an  application  for  a 
groimdfish  license  transfer  or  a  crab 
species  license  transfer  must  be  signed 
by  the  license  holder  and  the  designated 
transferee,  or  the  individuals 
representing  them,  and  contain  the 
following,  as  applicable: 

(A)  Name,  business  address, 
telephone  number,  and  FAX  number  of 
the  license  holder  and  the  designated 
transferee; 

(B)  Name,  state  registration  number 
(e.g.,  ADF&G  niunber),  and,  if 
applicable,  the  USCG  documentation 
number  of  the  vessel  to  be  deployed 
with  the  license  (i.e.,  the  designated 
vessel)  after  the  transfer  is  approved; 

(C)  Valid  evidence  that  the  designated 
transferee  is  a  person  eligible  to 
docimient  a  fishing  vessel  under 
Chapter  121,  Title  46,  U.S.C; 

(D)  A  legible  copy  of  a  contract  or 
sales  agreement  that  specifies  the 


license  to  be  transferred,  the  license 
holder,  the  designated  transferee,  the 
monetary  value  or  the  terms  of  the 
license  transfer,  and  the  signature  of  the 
license  holder  and  the  designated 
transferee;  and 

(E)  Information  regarding  whether  a 
broker  was  used  for  the  transaction, 
whether  the  license  was  collateralized, 
and  other  information  the  Regional 
Administrator  deems  necessary  for 
measuring  program  performance. 

(iv)  Incomplete  applications.  The 
Regional  Administrator  will  return  an 
incomplete  transfer  application  to  the 
applicant  and  identify  any  deficiencies 
if  the  Regional  Administrator 
determines  that  the  application  does  not 
meet  all  the  criteria  identified  in 
paragraph  (k)(7)  of  this  section. 

(v)  Transfer  by  court  order,  operation 
of  law,  or  as  part  of  a  security 
agreement.  The  Regional  Administrator 
will  transfer  a  groundfish  license  or  a 
crab  species  license  based  on  a  court 
order,  operation  of  law,  or  a  security 
agreement  if  the  Regional  Administrator 
determines  that  the  transfer  application 
is  complete  and  the  transfer  will  not 
violate  any  of  the  provisions  of  this 
section. 

(vi)  Voluntary  transfer  limitation.  A 
groundfish  license  or  a  crab  species 
license  may  be  voluntarily  transferred 
only  once  in  any  calendar  year.  A 
voluntary  transfer  is  a  transfer  other 
than  one  pursuant  to  a  court  order, 
operation  of  law,  or  a  security 
agreement.  An  application  for  transfer 
that  would  cause  a  person  to  exceed  the 
transfer  limit  of  this  provision  will  not 
be  approved. 

(vii)  Request  to  change  the  designated 
vessel.  A  request  to  change  the  vessel 
designated  on  an  LLP  groundfish  or  crab 
species  license  must  be  made  on  a 
transfer  application.  If  this  request  is 
approved  and  made  separately  from  a 
license  transfer,  it  will  count  towards 
the  annual  limit  on  voluntary  transfers 
specified  in  paragraph  (k)(7)(vi)  of  this 
section. 
•        *        •        •        • 

[FR  Doc.  99-20206  Filed  8-5-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  RESOURCES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  and  injectable  Dosage 
Form  New  Animal  Drugs; 
Oxytetracycline  Injection;  Technical 
Amendment 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  include  a 
limitation  in  the  approval  of  Pliva  d.d.'s 
abbreviated  new  aniitial  drug 
application  (ANADA).  The  regulation 
did  not  state  that  use  of  Pliva  d.d.'s 
oxytetracycline  injection  in  cattle  is 
limited  to  use  in  nonlactating  dairy 
cattle.  At  this  time,  the  regulation  is 
amended  to  reflect  the  limitation. 
EFFECTIVE  DATE:  August  6, 1999. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  30, 1999  (64 
FR  23186),  FDA  published  a  document 
reflecting  approval  of  Pliva  d.d.'s 
ANADA  200-232  for  use  of  Geomycin 
200  (oxytetracycline  injection)  in  catUe 
and  swine.  The  amendment  to  the 
regulation  did  not  state  that  the  product 
is  not  for  use  in  lactating  dairy  catUe.  At 
this  time,  the  regulations  in  21  CFR 
522.1660(d)(l)(iii)  are  amended  to 
reflect  the  limitation  in  the  approval. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
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1522.1660    [Amended] 

2.  Section  522.1660  Oxytetracycline 
i  yection  is  amended  in  paragraph 
l)(l)(iii)  by  adding  in  the  eighth 
ientence  the  number  "011722."  after  the 
[iumber  "000010,". 

Dated:  June  29,  1999. 
I  reqrge  A.  Mitchell, 

/  \cting  Deputy  Director,  Center  for  Veterinary 
t  iedicine. 

='R  Doc.  99-20257  Filed  8-5-99:  8:45  am] 

ILUNG  CODE  4160-01-F 


I  DEPARTMENT  OF  HEALTH  AND 
ilUMAN  SERVICES 

I  ood  and  Drug  Administration 

:  1  CFR  Part  524 

Ophthalmic  and  Topical  Dosage  Form 
liew  Animal  Drugs;  Nystatin, 
neomycin,  Thiostrepton,  and 
^  riamoinolone  Acetonide  Ointment 

/  iGENCY:  Food  and  Drug  Administration, 
HHS. 
cnON:  Final  rule. 


UMMARY:  The  Food  and  Drug 
dministration  (FDA)  is  amending  the 

mal  drug  regulations  to  reflect 
pproval  of  an  abbreviated  new  animal 

g  application  (ANADA)  filed  by 
ed-Pharmex,  Inc.  The  ANADA 
rovides  for  use  of  nystatin,  neomycin, 
iostrepton,  and  triamcinolone 
icetonide  vanishing  cream  base 
intment  for  topical  management  of    ^ 
ermatologic  disorders  of  dogs  and  cats. 
FFECnVE  DATE:  August  6, 1999. 

R  FURTHER  INFORMATION  CONTACT: 
onnie  W.  Luther,  Center  for  Veterinary 
edicine  (HFV-102),  Food  and  Drug 
dministration,  7500  Standish  PL, 
ockville,  MD  20855,  301-827-0209. 
UPPLEMENTARY  INFORMATION:  Med- 
harmex.  Inc.,  2727  Thompson  Creek 
d.,  Pomona,  CA  91767-1861,  filed 
ADA  200-245  that  provides  for 
veterinary  prescription  use  of  Derma- 
Vet  Cream  (nystatin,  neomycin, 
1  hiostrepton,  and  triamcinolone 
i  icetonide)  for  topical  management  of 
ermatologic  disorders  in  dogs  and  cats 
haracterized  by  inflammation  and  dry 
r  exudative  dermatitis,  particularly 
ose  caused,  complicated,  or 
eatened  by  bacterial  or  candidal 
ICandida  albicans)  infections. 
I  Med-Pharmex's  ANADA  200-245  is 
approved  as  a  generic  copy  of  Solvay's 
NADA  96-676  for  Panalog®  Cream.  The 
.  ^ADA  is  approved  as  of  June  7, 1999. 
he  basis  for  approval  is  discussed  in 
he  freedom  of  information  summary. 

The  regulation  in  §  524.1600a  (21  CFR 
»24. 1600a)  does  not  designate  which 


approvals  are  for  petrolatum  base 
products  (ointments)  and  which  are  for 
vanishing  cream  base  products  (creams). 
The  regulation  in  §524.1 600a(b)  is 
amended  at  this  time  to  designate  the 
base  of  each  sponsor's  product  and  to 
reflect  this  approval. 

In  addition,  due  to  enactment  of  the 
Generic  Animal  Drug  and  Patent  Term 
Restoration  Act  of  f  988,  the  footnote 
concerning  the  National  Academy  of 
Sciences/National  Research  Council 
review  is  outdated.  At  this  time,  the 
footnote  and  the  footnote  references  are 
removed. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11{e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimudatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  524       . 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2,  Section  524.1600a  is  amended  by 
revising  paragraph  (b)  and  by  removing 
the  footnote  of  paragraphs  (c)(l)(i), 
(c)(l)(ii),  (c)(l)(iii),  (c)(2)(i),  and  (c)(2)(ii) 
to  read  as  follows: 

§  524.1 600a    Nystatin,  neomycin, 
ttiiostrepton,  and  triamcinolone  acetonide 
ointment 


(b)  Sponsors.  For  petrolatum  base 
ointments  see  000031.  000069,  000332. 
025463.  051259.  and  053501  in 
§  510.600(c)  of  this  chapter.  For 
vanishing  cream  base  ointments  see 
051259  and  053501. 


Dated:  June  29,  1999 
Geoi^  A.  Mitchell, 

Acting  Deputy  Director,  Center  for  Veterinary 

Medicine. 

[FR  Doc.  99-20254  Filed  8-.V-99;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  31 

[TD  8832] 

RIN  1545-AT56 

Exception  From  Supplemental  Annuity 
Tax  on  Railroad  Employers 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  dociunent  coQtains  final 
regulations  that  provide  gmdance  to 
employers  covered  by  the  Railroad 
Retirement  Tax  Act.  The  Railroad 
Retirement  Tax  Act  imposes  a 
supplemental  tax  on  those  employers,  at 
a  rate  determined  by  the  Railroad 
Retirement  Board,  to  fund  the  Railroad 
Retirement  Board's  supplemental 
annuity  benefit.  These  regulations 
provide  rules  for  applying  the  exception 
from  the  supplemental  annuity  tax  with 
respect  to  employees  covered  by  a 
supplemental  pension  plan  established 
pursuant  to  a  collective  bargaining  . 
agreement  and  for  applying  a  related 
excise  tax  with  respect  to  employees  for 
whom  the  exception  applies. 
DATES:  Effective  Date:  These  regulations 
are  effective  August  6,  1999. 

Applicability  Date:  These  regulations 
generally  apply  beginning  on  October  1 , 
1998,  except  as  provided  in  §  31.3221- 
4(e)(2). 

FOR  FURTHER  INFORMATION  CONTACT: 
Unda  S.  F.  Marshall,  (202)  622-6030 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Employment  Tax  Regulations  (26 
CFR  part  31)  under  section  3221(d).  On 
September  23,  1998,  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (63  FR  50819) 
under  section  3221(d).  Tfie  proposed 
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regulations  provide  guidance  regarding 
the  section  3221(d)  exception  from  the 
tax  imposed  under  section  3221(c)  with 
respect  to  employees  covered  by  a 
supplemental  pension  plan  of  the 
employer  established  pursuant  to  an 
agreement  reached  through  collective 
bargaining.  Two  written  comments  were 
received  on  the  proposed  reguJations.  A 
public  hearing  was  held  on  the 
proposed  regulations  on  January  20. 
1999.  After  consideration  of  the 
comments,  the  proposed  regulations 
under  section  3221(d)  are  adopted  as 
tevised  by  this  Treasury  decision. 

Under  the  Railroad  Retirement  Act  of 
1974.  as  amended,  codified  at  45  U.S.C. 
231  et  seq.,  if  an  employee  has 
performed  at  least  25  years  of  covered 
service  with  the  railroad  industry, 
including  service  with  the  railroad 
industry  before  October  1, 1981.  the 
Railroad  Retirement  Board  (RRB)  will 
pay  the  employee  a  supplemental 
annuity  at  retirement.  The  monthly 
amount  of  the  supplemental  annuity 
ranges  from  $23  to  $43.  based  on  the 
employee's  number  of  years  of  service. 
See  45  U.S.C.  23lb(e).  Under  45  U.S.C. 
231a(h)(2).  the  employee's  supplemental 
annuity  is  reduced  by  the  amount  of 
payments  received  by  the  employee 
from  any  plan  determined  by  the  RRB 
to  be  a  supplemental  pension  plan  of 
the  employer,  to  the  extent  those 
payments  are  derived  from  employer 
contributions. 

Section  3221(c)  imposes  a  tax  on  each 
railroad  employer  to  fund  ibe 
supplemental  annuity  benefits  payable 
by  the  RRB.  The  tax  imposed  imder 
section  3221(c)  is  based  on  work-hours 
for  which  compensation  is  paid.  The 
RRB  establishes  the  rate  of  tax  under 
section  3221(c)  quarterly,  and  calculates 
the  rate  to  generate  sufficient  tax 
revenue  to  fund  the  RRB's  current 
supplemental  aimuity  obligations. 

Under  section  3221(d),  the  tax 
imposed  by  section  3221(c)  does  not 
apply  to  an  employer  with  respect  to 
employees  who  are  covered  by  a 
supplemental  pension  plan  established 
pursuant  to  an  agreement  reached 
through  collective  bargaining  between 
the  employer  and  employees.  However, 
if  an  employee  for  whom  the  employer 
is  relieved  of  any  tax  under  the  section 
3221(d)  exception  becomes  entitled  to  a 
supplemental  annuity  from  the  RRB,  the 
employer  is  subject  to  an  excise  tax 
equal  to  the  amount  of  the  supplemental 
annuity  paid  to  the  employee  (plus  a 
percentage  determined  by  the  RRB  to  be 
sufficient  to  cover  administrative  costs 
attributable  to  those  supplemental 
annuity  pa)nnents). 

Section  3221(d)  was  enacted  by 
Public  Law  91-215.  84  Stat.  70.  which 


amended  the  Railroad  Retirement  Act  of 
1937  and  the  Railroad  Retirement  Tax 
Act.  The  legislative  history  to  Public 
Law  91-215  indicates  that  the  exception 
imder  section  3221(d)  from  the  tax 
imposed  under  section  3221(c)  was 
"directed  primarily  at  the  situation 
existing  on  certain  short-line  railroads 
which  are  owned  by  the  steel 
companies.  The  employees  of  these 
lines  are,  for  the  most  part,  covered  by 
other  supplemental  pension  plans 
established  pursuant  to  collective 
bargaining  agreements  between  the  steel 
companies  and  the  unions  representing 
the  majority  of  their  employees.  *  *  * 
[Tjhese  railroads  will  no  longer  be 
required  to  pay  a  tax  to  finance  the 
supplemental  annuity  fund,  but  will  be 
required  to  reimburse  the  Railroad 
Retirement  Board  for  any  supplemental 
annuities  that  their  employees  may  be 
paid  upon  retirement."  S.  Rep.  91-650, 
91st  Cong.,  2d  Sess.  6  (February  3, 
1970). 

Explanation  of  Provisions 

These  regulations  retain  the  rules  set 
forth  in  the  proposed  regulations  for 
determining  whether  a  plan  is  a 
supplemental  pension  plan  established 
pursuant  to  an  agreement  reached 
through  collective  bargaining.  Under 
these  regulations,  a  plan  is  a 
supplemental  pension  plan  only  if  the 
plan  is  a  pension  plan  within  the 
meaning  of  §  1. 401-1  (b)(l)(i).  Under  this 
definition,  a  plan  is  a  pension  plan  only 
if  the  plan  is  established  and 
maintained  primarily  to  provide 
systematically  for  the  payment  of 
definitely  determinable  benefits  to 
employees  over  a  period  of  years, 
usually  for  life,  after  retirement.  Thus, 
for  example,  a  plan  generally  is  not  a 
supplemental  pension  plan  if 
distributions  from  the  plan  that  are 
attributable  to  employer  contributions 
may  be  made  prior  to  a  participant's 
death,  disability,  or  termination  of 
employment.  See  Rev.  Rul.  74-254 
(1974-1  C.B.  90);  Rev.  Rul.  5&-693 
(1956-2  C.B.  282).  A  pension  plan  that 
is  tax-qualified  under  section  401(a)  is 
subject  to  specikl  rules  with  respect  to 
joint  and  survivor  benefits  under 
sections  401(a)(ll)  and  417. 

One  commentator  requested 
clarification  that  these  regulations  do 
not  preclude  a  plan  from  being  a 
supplemental  pension  plan  merely 
because  the  plan  provides  for  a  single 
sum  distribution  form  (in  addition  to 
providing  for  periodic  pa)nnaents  as 
described  above).  A  plan  is  not 
precluded  from  being  a  pension  plan 
within  the  meaning  of  §  1. 401-1  ft>)(l)(i) 
merely  because  it  provides  for  a  single 
sum  distribution  form  in  addition  to 


providing  for  the  required  periodic 
payment  forms.  See  section  417(e)(1) 
and  (2).  Thus,  the  availability  of  a  single 
svun  distribution  form  (offered  in 
addition  to  the  periodic  payment  form 
or  forms  described  above)  does  not 
preclude  a  plan  from  being  a 
supplemental  pension  plan  under  these 
regulations. 

Another  commentator  requested 
clarification  that  a  plan  in  which  the 
employer  contribution  is  discretionary 
or  conditioned  on  contributions  made  at 
the  election  of  employees  pursuant  to  a 
qualified  cash  or  deferred  arrangement 
described  in  section  401(k)(2)  could  not 
qualify  as  a  supplemental  pension  plan 
under  section  3221(d)  and  the 
regulations.  A  plan  that  provides  for 
discretionary  employer  contributions 
cannot  be  a  pension  plan  under 
§  1.401(b)-l(b)(l)(i)  because  it  does  not 
provide  for  the  pajanent  of  definitely 
determinable  benefits.  Under  section 
401(k)(l).  a  qualified  cash  or  deferred 
arrangement  under  section  401  (k)  must 
be  part  of  a  profit-sharing  or  stock  bonus 
plan,  a  pre-ERISA  money  purchase  plan, 
or  a  rural  cooperative  plan.  Thus,  a  plan 
that  provides  for  a  section  401  (k) 
qualified  cash  or  deferred  arrangement 
with  employer  matching  contributions 
cannot  be  a  pension  plan  under 
§  1.401(b}-l(b)(l)(i)  (unless  the  plan  is  a 
pre-ERISA  money  purchase  plan  or  a 
rural  cooperative  plan).  Thus,  apart 
from  these  narrow  exceptions  for  certain 
pre-ERJSA  and  rural  cooperative  plans, 
neither  of  the  types  of  plans  noted  by 
tHe  commentator  could  qualify  as 
supplemental  pension  plans  imder 
section  3221(d)  and  these  regulations. 

As  provided  in  the  proposed 
regulations,  these  regulations  also 
require  that  the  RRB  determine  that  a 
plan  is  a  private  pension  under  its 
regulations  in  order  for  the  plan  to  be 
a  supplemental  pension  plan  under 
section  3221(d)  and  these  regulations. 
This  requirement  is  included  because 
the  section  3221(d)  exception  to  the 
section  3221(c)  tax  is  based  on  the 
assiunption  that  any  participant  for 
whom  the  exception  applies  will  receive 
a  reduced  supplemental  aimuity 
because  of  the  supplemental  pension 
plan  on  account  of  which  the  section 
3221(c)  tax  is  eliminated. 

These  regulations  also  retain  the  rules 
set  forth  in  the  proposed  regulations  for 
determining  whether  a  plan  is 
established  pursuant  to  a  collective 
bargaining  agreement  with  respect  to  an 
employee.  These  rules  generally  follow 
the  rules  applicable  to  qualified  plans 
for  this  purpose.  Under  these 
regulations,  a  plan  is  established 
piu'suant  to  a  collective  bargaining 
agreement  with  respect  to  an  employee 
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y  if  the  employee  is  included  in  the 
lective  bargaining  unit  covered  by 
collective  bargaining  agreement. 
e  commentator  maintained  that 
ployers  should  also  be  exempted 
6m  supplemental  armuity  tax  with 
pect  to  nonbargaining  imit  employees 
ered  by  a  plan  that  is  the  subject  of 
active  bargaining.  The  IRS  and 
i  easury  Department  have  determined 
t  it  is  inappropriate  to  extend  the 
eption  to  nonbargaining  unit 
ployees.  This  determination  is 
nsistent  with  the  RRB's 

strative  rulings.  As  noted  below, 
final  regulations  include  a  delayed 
'ective  date  for  this  requirement. 
Section  3221(d)  imposes  an  excise  tax 
[ual  to  the  amount  of  the  supplemental 
uity  paid  to  any  employee  with 
pect  to  whom  the  employer  has  beeu 
[cepted  from  the  section  3221(c)  excise 
under  the  section  3221(d)  exception, 
ese  regulations  retain  the  rules  set 
in  the  proposed  regulations  for 
plying  this  excise  tax  under  section 
21(d). 

ive  Date 

{These  regulations  generally  apply 

ling  on  October  1,  1998,  as 
jovided  in  the  proposed  regulations, 
jwever,  the  IRS  and  Treasiuy  have 
kermined  that  it  is  appropriate  to 
^tovide  a  delayed  applicability  date 
ith  respect  to  the  portion  of  the  final 
lations  clarifying  what  constitutes  a 
^lan  established  pursuant  to  a  collective 
gaining  agreement  with  respect  to  an 
iployee  for  purposes  of  section 
^21(d).  Accordingly,  the  final 

lations  provide  that  the  definition 
1  §  31.3221-4(c)  apphes  beginning  on 
luary  1,  2000. 

ial  Analjrses 

It  has  been  determined  that  this 
reasury  decision  is  not  a  significant 
atory  action  as  defined  in 
ecutive  Order  12866.  Therefore,  a 

atory  assessment  is  not  required.  It 
o  has  been  determined  that  section 
!  »3(b)  of  the  Administrative  Procedure 
(5  U.S.C.  chapter  5)  does  not  apply 
these  regulations,  and  because  the 

ation  does  not  impose  a  collection 
information  on  small  entities,  the 
atory  Flexibility  Act  (5  U.S.C. 
pter  6)  does  not  apply.  Pursuant  to 
on  7805(f)  of  the  Internal  Revenue 
de,  the  notice  of  proposed  rulemaking 
i^eding  these  regulations  was 
ubmitted  to  the  Small  Business 
.  \  dministration  for  comment  on  its 
i  I  ipact  on  small  businesses. 

]  raftUig  Information 

The  principal  author  of  these 
]  I  gulations  is  Linda  S.  F.  Marshall, 


Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Sub|ects  in  26  CFR  Part  31 

Emplojrment  taxes,  Fishing  vessels. 
Gambling,  Income  taxes.  Penalties, 
Pensions,  Railroad  retirement.  Reporting 
and  recordkeeping  requirements.  Social 
security.  Unemployment  compensation. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  31  is 
amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  AT  SOURCE 

Paragraph  1.  The  authority  citation  for 
part  31  continues  to  read  in  part  as 
follows: 

.Authority:  26  U.S.C.  7805  •  *  * 

Par.  2.  Section  31.3221-4  is  added 
imder  the  undesignated  center  heading 
"Tax  on  Employers"  to  read  as  follows: 

S  31 .3221-4    Exception  from  supplemental 
tax. 

(a)  General  rule.  Section  3221(d) 
provides  an  exception  from  the  excise 
tax  imposed  by  section  3221(c).  Under 
this  exception,  the  excise  tax  imposed 
by  section  3221(c)  does  not  apply  to  an 
employer  with  respect  to  employees 
who  are  covered  by  a  supplemental 
pension  plan,  as  defined  in  paragraph 
(b)  of  this  section,  that  is  established 
pursuant  to  an  agreement  reached 
through  collective  bargaining  between 
the  employer  and  employees,  within  the 
meaning  of  paragraph  (c)  of  this  section. 

(b)  Definition  of  supplemental 
pension  plan — (1)  In  general.  A  plan  is 

a  supplemental  pension  plan  covered  by 
the  section  3221(d)  exception  described 
in  paragraph  (a)  of  this  section  only  if 
it  meets  the  requirements  of  paragraphs 
(b)(2)  through  (b)(4)  of  this  section. 

(2)  Pension  benefit  requirement.  A 
plan  is  a  supplemental  pension  plan 
within  the  meaning  of  this  section  only 
if  the  plan  is  a  pension  plan  within  the 
meaning  of  §  1.401-l(b)(l){i)  of  this 
chapter.  Thus,  a  plan  is  a  supplemental 
pension  plan  only  if  the  plan  provides 
for  the  payment  of  definitely 
determinable  benefits  to  employees  over 
a  period  of  years,  usually  for  life,  after 
retirement.  A  plan  need  not  be  funded 
through  a  qualified  trust  that  meets  the 
requirements  of  section  401(a)  or  an 
annuity  contract  that  meets  the 
requirements  of  section  403(a)  in  order 
to  meet  the  requirements  of  this 
paragraph  (b)(2).  A  plan  that  is  a  profit- 


sharing  plan  within  the  meaning  of 
§  1.401-l(b)(l){ii)  of  this  chapter  or  a 
stock  bonus  plan  within  the  meaning  of 
§  1.401-1  (b)(l)(iii)  of  this  chapter  is  not 
a  supplemental  pension  plan  within  the 
meaning  of  this  paragraph  (b). 

(3)  Railroad  Retirement  Board 
determination  withjespect  to  the  plan. 
A  plan  is  a  supplemental  pension  plan 
within  the  meaning  of  this  paragraph  (b) 
with  respect  to  an  employee  only  during 
any  period  for  which  the  Railroad 
Retirement  Board  has  made  a 
determination  under  20  CFR  216.42(d) 
that  the  plan  is  a  private  pension,  the 
payments  fivm  which  will  resiUt  in  a 
reduction  in  the  employee's 
supplemental  annuity  payable  imder  45 
U.S.C.  231a(b).  A  plan  is  not  a 
supplemental  pension  plan  fur  any  time 
period  before  the  Railroad  Retirement 
Board  has  made  such  a  determination, 
or  after  that  determination  is  no  longer 
in  force. 

(4)  Other  requirements.  (Reserved) 

(c)  Collective  bargaining  agreement.  A 
plan  is  established  pursuant  to  a 
collective  bargaining  agreement  with 
respect  to  an  employee  only  if.  in 
accordance  with  the  rules  of  §  1.410(b)- 
6(d)(2)  of  this  chapter,  the  employee  is 
included  in  a  unit  of  employees  covered 
by  an  agreement  that  the  Secretary  of 
Labor  finds  to  be  a  collective  bargaining 
agreement  between  employee 
representatives  and  one  or  more 
employers,  provided  that  there  is 
evidence  that  retirement  benefits  were 
the  subject  of  good  faith  bargaining 
between  employee  representatives  and 
the  employer  or  employers. 

(d)  Substitute  section  3221(d)  excise 
tax.  Section  3221(d)  imposes  an  excise 
tax  on  any  employer  who  has  been 
excepted  from  the  excise  tax  imposed 
under  section  3221(c)  by  the  application 
of  section  3221(d)  and  paragraph  (a)  St* 
this  section  with  respect  to  an 
employee.  The  excise  tax  is  equal  to  the 
amoimt  of  the  supplemental  annuity 
paid  to  that  employee  imder  45  U.S.C. 
231a(bj,  plus  a  percentage  thereof 
determined  by  the  Railroad  Retirement 
Board  to  be  sufficient  to  cover  the 
administrative  costs  attributable  to  such 
payments  under  45  U.S.C.  231a(b). 

(e)  Effective  date — (1)  In  general. 
Except  as  provided  in  paragraph  (e)(2) 
of  this  section,  this  section  applies 
beginning  on  October  1, 1998. 

(2)  Delayed  effective  date  for 
collective  bargaining  agreement 
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provisions.  Paragraph  (c)  of  this  section 
applies  beginning  on  January  1,  2000. 
|ohn  M.  Dalrympie, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  July  9.  1999. 
Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  9»-19936  Filed  8-5-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenue  Service 

26  CFR  Part  801 

[TD8830] 

RIN  154S-AW80 

Establishment  of  a  Balanced 
Measurement  System 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  adoption  by 
the  IRS  of  a  balanced  system  to  measure 
organizational  performance  within  the 
IRS.  These  regiilations  further  prescribe 
rules  relating  to  the  measurement  Qf 
employee  performance  and  implement 
requirements  that  all  employees  be 
evaluated  on  whether  they  provided  fair 
and  equitable  treatment  to  taxpayers 
and  bar  use  of  records  of  tax 
enforcement  results  to  evaluate  or  to 
impose  or  suggest  goals  for  any 
employee  of  the  IRS.  These  regulations 
implement  sections  1201  and  1204  of 
the  Internal  Revenue  Restructxuing  and 
Reform  Act  of  1998.  These  regulations 
affect  internal  operations  of  the  IRS  and 
the  systems  that  agency  employs  to 
evaluate  the  performance  of 
organizations  within  IRS  and 
individuals  employed  by  IRS. 
DATES:  These  r^ulations  are  effective 
September  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Gallagher,  202-283-7900 
(not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  5, 1999,  the  IRS  published 
in  the  Federal  Register  (64  FR  457)  a 
notice  of  proposed  rulemaking  regarding 
the  establishment  of  a  balanced  system 
of  measiues  for  the  IRS.  Comments  were 
received  and  a  public  hearing  on  the 
proposed  regulations  was  held  on  May 
13,  1999. 

This  document  adopts,  with 
modifications,  the  proposed  regulations 
as  final  regulations. 


Explanation  of  Revisions  and  Summary 
of  Comments 

A  commentator  suggested  that  certain 
organizational  changes  might  add  clarity 
to  the  regulation.  We  have  adopted  this 
suggestion  and  have  reorganized  the 
regulation  to  contain  separate  sections 
that  describe  the  system  for  measuring 
organizational  performance  and  the 
system  for  measuring  employee 
performance.  Consistent  with  the 
suggestion  of  the  commentator,  we  have 
revised  the  heading  on  the  latter 
performance  measurement  system' to 
make  it  clear  that  it  relates  to  measuring 
"employee"  performance.  The 
organizational  changes  required 
incidental  reordering  within  the 
regulation,  as  well  as  the  renumbering 
of  additional  sections. 

A  commentator  suggested  that  the 
discussion  of  the  performance  criteria 
applicable  to  Senior  Executive  Service 
(SES)  employees  make  explicit  reference 
to  5  U.S.C.  4313,  which  contains  certain 
performance  criteria.  We  have  adopted 
this  suggestion  and  included  references 
to  5  U.S.C.  4313  in  section  801.3.  The 
same  commentator  also  suggested  that 
the  regulation  be  modified  to  provide 
that  SES  and  managerial  employees  of 
the  IRS  will  be  evaluated  on  the  basis 
of  organizational  performance,  as 
measiued  under  the  balanced 
measurement  system  for  organizational 
performance.  While  the  IRS  will  modify 
the  performance  criteria  for  all 
employees  to  ensure  that  they  support 
the  organizational  measiues  adopted  in 
this  regulation,  it  will  evaluate 
employees  on  the  basis  of  the 
performance  criteria  made  applicable  to 
the  positions  those  employees  occupy. 
Accordingly,  this  suggestion  was  not 
adopted. 

A  conunentator  suggested  that,  while 
it  woidd  be  appropriate  to  gather  data 
regarding  customer  and  employee 
satisfaction  via  "questionnaires,  surveys 
and  other  types  of  information  gathering 
mechanisms"  and  a  "questionnaire," 
respectively,  as  the  proposed  regulation 
provides,  the  IRS  might  in  the  futiue 
find  other  appropriate  means  to  gather 
such  data  and  should  not  be  confined  by 
the  regulation  bom  adopting  such  other 
information  gathering  techniques. 
Although  the  IRS  intends  in  the  near 
term  to  gather  such^customer  and 
employee  satisfaction  data  via 
questionnaires  and  surveys,  it  may  in 
the  future  determine  that  other  methods 
of  information  gathering  can  provide 
accurate  data.  Accordingly,  we  have 
adopted  the  commentator's  suggestion 
and  made  it  clear  that  questionnaires 
and  surveys  are  only  examples  of  the 
information  gathering  techniques  the 


IRS  may  employ  to  measure  customer 
and  employee  satisfaction.  Sections 
801.4  and  801.5  of  the  regulations 
reflect  the  changes.  A  conunentator 
suggested  that  since  certain 
organizations  within  the  IRS  provide 
service  to  customers  other  than 
taxpayers,  the  final  regulation  should 
make  clear  that  information  gathered 
from  persons  other  than  taxpayers  could 
be  used  in  measiuing  customer 
satisfaction.  We  have  adopted  this 
suggestion  and  modified  §  801.5. 

A  commentator  suggested  that  the 
quantity  element  of  the  business  results 
measure  be  eliminated  because,  in  an 
attempt  to  improve  organizational 
performance  with  respect  to  that 
quantity  element;  managers  might  exert 
pressure  upon  employees  to  dispose  of 
taxpayer  cases  too  quickly  or  without 
regard  to  merits  of  the  issues  presented. 
The  fundamental  premise  of  the 
balanced  system  of  organizational 
measures  is  that  the  presence  of 
measiues  that  evaluate  the  quality  of  the 
work  done  by  the  unit,  the  satisfaction 
of  customers  served  by  the  unit 
(including  taxpayers),  and  the 
satisfaction  of  employees  working  in  the 
unit  will  obviate  the  risk  that  managers 
place  undue  emphasis  upon  the 
quantity  of  work  completed.  The 
absolute  prohibitions  (1)  on  the  use  of 
tax  enforcement  results  and  (2)  on  the 
use  of  quantity  data  to  evaluate  non- 
supervisory  employees  who  exercise 
judgment  with  respect  to  tax 
enforcement  results  operate  as  effective 
checks  against  the  overzealous  use  of 
enforcement  authority.  Accordingly,  we 
have  not  adopted  this  suggestion.  We 
have  slightly  modified  the  description 
of  the  quantity  measure  to  include 
customer  education,  assistance  and 
outreach  efforts. 

A  commentator  suggested  that 
taxpayers  against  whom  collection 
actions  have  been  taken  would  be 
unable  to  provide  objective  information 
regarding  their  interactions  with  IRS 
personnel  and  therefore  should  not  be 
included  among  the  taxpayers  requested 
to  provide  information  regarding 
customer  satisfaction.  IRS  experience 
with  customer  satisfaction  surveys, 
including  those  taken  at  Problem 
Solving  Day  events,  indicates  that  this 
commentator's  comments  are  not  well 
founded.  Accordingly,  the  suggestion 
was  not  adopted. 

Finally,  a  commentator  suggested  that 
IRS  should  limit  the  authority  delegated 
to  lower-level  employees.  This 
suggestion  was  beyond  the  scope  of  the 
current  regulation  and  was  not  adopted. 


( 
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!  I  lecial  Analyses 

It  has  been  determined  that  this 
-easury  decision  is  not  a  significant 
i|e  gulatory  action  as  defined  in  EO 
'. :  1866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
b«en  determined  that  section  553(b)  of 
1 1  e  Administrative  Procedure  Act  (5 
IJ.S.C.  chapter  5)  does  not  apply  to  these 
I E  gulations  and,  because  these 
I E  gulations  do  not  impose  on  small 
( I]  itities  a  collection  of  information 
1 1  quirement,  the  Regidatory  Flexibility 
i  k  ct  (5  U.S.C.  chapter  6)  does  not  apply. 
' '  lerefore,  a  Regulatory  Flexibility 
i  \  aalysis  is  not  required.  Pursuant  to 
i  <  ction  7805(f)  of  the  Internal  Revenue 
(C  3de,  the  notice  of  proposed  rulemaking 
|)|-eceding  these  regulations  was 
bmittcd  to  the  Chief  Counsel  for 

vocacy  of  the  Small  Business 
Administration  for  comment  on  its 

pact  on  small  business. 

afking  InfiDimatioii 

The  principal  author  of  these 
i^gulations  is  Michael  C.  Gallagher, 
"  ce  of  the  Assistant  Chief  Coimsel 

neral  Legal  Services).  However,  other 
3rsonnel  from  the  Internal  Revenue 
ervice  and  Treasury  Department 
icipated  in  their  development. 

ist  of  Sub|ect8  in  26  CFR  Part  801 

Government  employees,  Organization 
(Did  functions  (Government  agencies). 

.  \  mendments  to  the  Regulations 

Accordingly,  26  CFR  Chapter  I  is 
i  L  nended  by  adding  part  801  to 
I  i  Libchapter  H  to  read  as  follows: 

I  >  ART  801~BALANCEO  SYSTEM  FOR 
MEASURING  ORGANIZATIONAL  AND 
BIPLOYEE  PERFORMANCE  WITHIN 

-  flE  INTERNAL  REVENUE  SERVICE 

1 1 11.1    Balanced  performance  measurement 
system;  in  general. 

I I  )1 .2    Measuring  organizational 

pierformance. 
1 1  )1.3    Measuring  employee  performance. 
1 1)1.4    Customer  satisfaction  measures. 
1 1  )1.5    Employee  satisfaction  measures. 
8  )1.6    Business  results  measures. 

Authority:  5  U.S.C  9501  et  seq.;  sees.  1201, 
lfe04,  Pub.  L.  105-206, 112  Stat.  685,  715- 
'16,  722  (26  U.S.C.  7804  note). 

ijBOl  .1    Balanced  peffonnance 
ijeasurement  system;  in  general. 

(a)  In  general — (1)  The  regulations  in 
iis  part  801  implement  the  provisions 
)  f  sections  1201  and  1204  of  the  Internal 
)  evenue  Service  Restructuring  and 
!  eform  Act  of  1998  (Public  Law  105- 
L[)6, 112  Stat.  685,  715-716,  722)  and 
]  rovide  rules  relating  to  the 
I  ^blishment  by  the  Internal  Revenue 


Service  of  a  balanced  performance 
measurement  system. 

(2)  Modem  management  practice  and 
various  statutory  and  regulatory 
provisions  require  the  IRS  to  set 
performance  goals  for  organizational 
imits  and  to  measure  the  results 
achieved  by  those  organizations  with 
respect  to  those  goals.  To  fulfill  these 
requirements,  the  IRS  has  established  a 
balanced  performance  measurement 
system,  composed  of  three  elements: 
Customer  Satisfaction  Measures; 
Employee  Satisfaction  Measiues;  and 
Business  Results  Measures.  The  IRS  is 
likewise  required  to  establish  a 
performance  evaluation  system  for 
individual  employees. 

(b)  Effective  date.  This  part  801  is 
effective  September  7, 1999. 

§801.2    Measuring  organizational 
performance. 

(a)  In  general.  The  performance 
measures  that  comprise  the  balanced 
measurement  system  will,  to  the 
maximum  extent  possible,  be  stated  in 
objective,  quantifiable  and  measiuable 
terms  and,  subject  to  the  limitation  set 
forth  in  paragraph  (b)  of  this  section, 
will  be  used  to  measiue  the  overall 
performance  of  various  operational 
units  within  the  IRS.  In  addition  to 
implementing  the  requirements  of  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998  (Public  Law 
105-206, 112  Stat.  685),  the  measures 
described  here  will,  where  appropriate, 

iie  used  in  performance  goals  and 
performance  evaluations  established, 
inter  alia,  vmder  Division  E,  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996  (the  Clinger-Cohen  Act  of 
1996)  (Public  Law  104-106, 110  Stat. 
186,  679);  the  Government  Performance 
and  Results  Act  of  1993  (Public  Law 
103-62, 107  Stat.  285);  and  the  Chief 
Financial  Officers  Act  of  1990  (Public 
Law  101-576, 108  Stat.  2838). 

(b)  Limitation.  Quantity  measures  (as 
described  in  §  801.6)  will  not  be  used  to 
evaluate  the  performance  of  or  to 
impose  or  suggest  production  goals  for 
any  organizational  unit  with  employees 
who  are  responsible  for  exercising 
judgment  with  respect  to  tax 
enforcement  results  (as  defined  in 

§  801.6)  except  in  conjunction  with  an 
evaluation  or  goals  based  also  upon 
Customer  Satisfaction  Measiues, 
Employee  Satisfaction  Measures,  and 
Quality  Measures. 

§  801 .3    Measuring  employee  performance. 

(a)  In  general.  All  employees  of  the 
IRS  will  be  evaluated  according  to  the 
critical  elements  and  standards  or  such 
other  performance  criteria  as  may  be 
established  for  their  positions.  In 


accordance  with  the  requirements  of  5 
U.S.C.  4312,  4313  and  9508  and  section 
1 201  of  the  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998 
(Public  Law  105-206, 112  Stat.  685  )  (as 
is  appropriate  to  the  employee's 
position),  the  performance  criteria  for 
each  position  will  be  composed  of 
elements  that  support  the  organizational 
measures  of  Customer  Satisfaction, 
Employee  Satisfaction  and  Business 
Results;  however,  such  organizational 
measures  will  not  directly  determine  the 
evaluation  of  individual  employees. 

(b)  Fair  and  equitable  treatment  of 
taxpayers.  In  addition  to  all  other 
criteria  required  to  be  used  in  the 
evaluation  of  employee  performance,  all 
employees  of  the  IRS  will  be  evaluated 
on  whether  they  provided  fair  and 
equitable  treatment  to  taxpayers. 

(c)  Senior  Executive  Service  and 
special  positions.  Employees  in  the 
Senior  Executive  Service  will  be  rated 
in  accordance  with  the  requirements  of 
5  U.S.C.  4312  and  4313  and  employees 
selected  to  fill  positions  imder  5  U.S.C. 
9503  will  be  evaluated  pursuant  to 
workplans,  employment  agreements, 
performance  agreements  or  similar 
dociunents  entered  into  between  the 
Internal  Revenue  Service  and  the 
employee.  ^ 

(d)  General  workforce.  The 
performance  evaluation  system  for  all 
other  employees  will: 

(1)  Establish  one  or  more  retention 
standards  for  each  employee  related  to 
the  work  of  the  employee  and  expressed 
in  terms  of  individual  performance — 

(i)  Require  periodic  determinations  of 
whether  each  employee  meets  or  does 
not  meet  the  employee's  established 
retention  standards;  and 

(ii)  Require  that  action  be  taken,  in 
accordance  with  applicable  laws  and 
regulations,  with  respect  to  employees 
whose  performanoe  does  not  meet  the 
established  retention  standards. 

(2)  Establish  goals  or  objectives  for 
individual  performance  consistent  with 
the  IRS's  performance  planning  ■ 
procedures — 

(i)  Use  such  goals  and  objectives  to 
make  performance  distinctions  among 
employees  or  groups  of  employees;  and 

(ii)  Use  perrormance  assessments  as  a 
basis  for  granting  employee  awards, 
adjusting  an  employee's  rate  of  basic 
pay,  and  other  appropriate  personnel 
actions,  in  accordance  with  applicable 
laws  and  regulations. 

(e)  Limitations.  (1)  No  employee  of  the 
Internal  Revenue  Service  may  use 
records  of  tax  enforcement  results  (as 
defined  in  §801.6)  to  evaluate  any  other 
employee  or  to  impose  or  suggest 
production  quotas  or  goals  for  any 
employee. 
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(i)  For  purposes  of  the  limitation 
contained  in  this  paragraph  (e), 
employee  has  the  meaning  as  defined  in 
5  U.S.C.  2105(a). 

(ii)  For  purposes  of  the  limitation 
contained  in  this  paragraph  (e),  evaluate 
includes  any  process  used  to  appraise  or 
measure  an  employee's  performance  for 
piuposes  of  providing  the  following: 

(A)  Any  required  or  requested 
performance  rating. 

(B)  A  recommendation  for  an  award 
covered  by  Chapter  45  of  Title  5;  5 
U.S.C.  5384;  or  section  1201(a)  of  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998,  (Public  Law 
105-206.  112  Stat.  685,  713-716  ). 

(C)  An  assessment  of  an  employee's 
qualifications  for  promotion, 
reassigiunent  or  other  change  in  duties. 

(D)  An  assessment  of  an  employee's 
eligibility  for  incentives,  allowances  or 
bonuses. 

(E)  Ranking  of  employees  for  release/ 
recall  and  reductions  in  force. 

(2)  Employees  who  are  responsible  for 
exercising  judgment  with  respect  to  tax 
enforcement  results  (as  defined  in 

§  801.6)  in  cases  concerning  one  or  more 
taxpayers  may  be  evaluated  with  respect 
to  work  done  on  such  cases  only  on  the 
basis  of  information  derived  from  a 
review  of  the  work  done  on  the  taxpayer 
cases  handled  by  such  employee. 

(3)  Performance  measures  based  in 
whole  or  in  part  on  Quantity  Measures 
(as  described  in  §  801.6)  will  not  be 
used  to  evaluate  the  performance  of  or 
to  impose  or  suggest  goals  for  any  non- 
supervisory  employee  who  is 
responsible  for  exercising  judgment 
with  respect  to  tax  enforcement  results 
(as  defined  in  §  801.6). 

1801.4    CustomM' satisfaction  mMsures. 
The  customer  satisfaction  goals  and 
accomplishments  of  operating  units 
within  the  Internal  Revenue  Service  will 
be  determined  on  the  basis  of 
information  gathered  via  various 
methods.  For  example,  questioimaires, 
surveys  and  other  types  of  information 
gathering  mechanisms  may  be  employed 
to  gather  data  regarding  customer 
satisfaction.  Information  to  measiue 
customer  satisfection  for  a  particidar 
work  imit  will  be  gathered  fi-om  a 
statistically  valid  sample  of  the 
customers  served  by  that  operating  imit 
and  will  be  used  to  measiue,  among 
other  things,  whether  those  customers 
beUeve  that  they  received  courteous, 
timely  and  professional  treatment  by  the 
Internal  Revenue  Service  personnel 
with  whom  they  dealt.  Customers  will 
be  permitted  to  provide  information 
requested  for  these  piuposes  under 
conditions  that  guarantee  them 
anonymity.  For  purposes  of  this  section. 


customers  may  include  individual 
taxpayers,  organizational  units  or 
employees  within  Internal  Revenue 
Service  and  external  groups  affected  by 
the  services  performed  by  the  Internal 
Revenue  Service  operating  unit. 

S  801 .5    Employes  satisfaction  maasurss. 
The  employee  satisfaction  numerical 
ratings  to  be  given  operating  luiits 
within  the  Internal  Revenue  Service  will 
be  determined  on  the  basis  of 
information  gathered  via  various 
methods.  For  example,  questionnaires, 
surveys  and  other  information  gathering 
mechanisms  may  be  employed  to  gather 
data  regarding  employee  satisfaction. 
The  information  gathered  will  be  used 
to  measure,  among  other  factors  bearing 
upon  employee  satisfaction,  the  quality 
of  supervision  and  the  adequacy  of 
training  and  support  services.  All 
employees  of  an  operating  unit  wiU 
have  an  opportimity  to  provide 
information  regarding  employee 
satisfaction  within  the  operating  imit 
under  conditions  that  guarantee  them 
anonymity. 

S  801 .6    Businsss  results  measures. 

(a)  In  geaefal.  The  business  results 
measures  will  consist  of  numerical 
scores  determined  under  the  Quality 
Measures  and  the  Quantity  Measures 
described  elsewhere  in  this  section. 

(b)  Quality  measures.  The  quality 
measure  will  be  determined  on  the  basis 
of  a  review  by  a  specially  dedicated  staff 
within  the  Internal  Revenue  Service  of 

a  statistically  valid  sample  of  work 
items  handled  by  certain  functions  or 
organizational  units  determined  by  the 
Commissioner  or  his  delegate  such  as 
the  following: 

(1)  Exaxnination  and  Collection  units 
and  Automated  Collection  System  units 
(ACS).  The  quality  review  of  the 
handling  of  cases  involving  particular 
taxpayers  will  focus  on  such  factors  as 
whether  Internal  Revenue  Service 
personnel  devoted  an  appropriate 
amount  of  time  to  a  matter,  properly 
analyzed  the  issues  presented, 
developed  the  facts  regarding  those 
issues,  correcUy  applied  the  law  to  the 
facts,  and  complied  with  statutory, 
regulatory  and  Internal  Revenue  Service 
procedures,  including  timeliness, 
adequacy  of  notifications  and  required 
contacts  with  taxpayers. 

(2)  Toll-free  telephone  sites.  The 
quality  review  of  telephone  services  will 
focus  on  such  factors  as  whether 
Internal  Revenue  Service  personnel 
provided  accurate  tax  law  and  account 
information. 

(3)  Other  workunits.  The  quality 
review  of  other  workunits  will  be 
determined  according  to  criteria 


prescribed  by  the  Commissioner  or  his 
delegate. 

(c)  Quantity  measures.  The  quantity 
measures  will  consist  of  outcome- 
neutral  production  and  resource  data, 
such  as  the  number  of  cases  closed, 
work  items  completed,  customer 
education,  assistance  and  outreach 
efforts  undertaken,  hours  expended  and 
similar  inventory,  workload  and  staffing 
information,  that  does  not  contain 
information  regarding  the  tax 
enforcement  result  reached  in  any  case 
involving  particular  taxpayers. 

(d)  Definitions — (1)  Tax  enforcement 
result.  A  tax  enforcement  result  is  the 
outcome  produced  by  an  Internal 
Revenue  Service  employee's  exercise  of 
judgment  recommending  or  determining 
whether  or  how  the  Internal  Revenue 
Service  should  pursue  enforcement  of 
the  tax  laws. 

(i)  Examples  of  tax  enforcement 
results.  The  following  are  examples  of  a 
tax  enforcement  result:  a  lien  filed;  a 
levy  served;  a  seizure  executed;  the 
amount  assessed;  the  amount  collected; 
and  a  fiaud  referral. 

(ii)  Examples  of  data  that  are  not  tax 
enforcement  results.  The  following  are 
examples  of  data  that  are  not  tax 
enforcement  results:  case  closures;  time 
per  case;  direct  examination  time/out  of 
office  time;  cycle  time;  number  or 
percentage  of  overage  cases;  inventory 
information;  toll-free  level  of  access; 
talk  time;  niunber  and  type  of  customer 
education,  assistance  and  outreach 
efforts  completed;  and  data  derived 
from  a  qualityTeview  or  from  a  review 
of  an  employee's  or  a  work  unit's  work 
on  a  case,  such  as  the  number  or 
percentage  of  cases  in  which  correct 
examination  adjustments  were  proposed 
or  appropriate  lien  determinations  were 
made. 

(2)  Records  of  tax  enforcement  results. 
Records  of  tax  enforcement  results  are 
data,  statistics,  compilations  of 
information  or  other  numerical  or 
quantitative  recordations  of  the  tax 
enforcement  results  reached  in  one  or 
more  cases,  but  do  not  include  tax 
enforcement  results  of  individual  cases 
when  used  to  determine  whether  an 
employee  exercised  appropriate 
judgment  in  pursuing  enforcement  of 
the  tax  laws  based  upon  a  review  of  the 
employee's  work  on  that  individual 
case. 

(e)  Permitted  uses  of  records  of  tax 
enforcement  results.  Records  of  tax 
enforcement  results  may  be  used  for 
purposes  such  as  forecasting,  financial 
planning,  resource  management,  and  the 
formulation  of  case  selection  criteria.- 

(f)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 


I  'xample  1.  In  conducting  a  performance 
61  iiluation.  a  supervisor  may  take  into 
c(  1  isideration  information  showing  that  the 
ei  1  ployee  had  failed  to  propose  an 
a]  I  tropriate  adjustment  to  tax  liability  in  one 
of  (he  cases  the  employee  examined, 
plbvided  that  information  is  derived  from  a 
iew  of  the  work  done  on  the  case.  All 
nnation  derived  from  such  a  review  of 
ividual  cases  handled  by  an  employee, 
luding  time  expended,  issues  raised,  and 
Tcement  outcomes  reached  may  be 
c(  i^isidered  in  evaluating  the  employee. 
xample  2.  When  assigning  a  case,  a 
ervisor  may  discuss  with  the  employee 
merits,  issues  and  development  of 
iques  of  the  case  based  upon  a  review 
e  case  Ble. 
'xample  3.  A  supervisor  may  not  establish 
for  proposed  adjustments  in  a  future 
e:^fmination,  based  upon  the  tax  enforcement 
r^i^uits  achieved  in  other  cases. 
Example  4.  A  headquarters  unit  may  use 
)rds  of  tax  enforcement  results  to  develop 
hodologies  and  algorithms  for  use  in 
ting  tax  returns  to  audit, 
pproved:  July  22, 1999. 
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l:  Final  regulations 


:  The  Assistant  Secretary  for 
stsecondary  Education  (Assistant 
S  ^cretary)  issues  regulations  that  apply 
tl  vp  eight  percent  (8%)  indirect  cost 
itation  for  the  Department's 
iucational  training  grants  to  all  funds 
t  States  and  local  educational 
incies  receive  imder  the  Teacher 
Quality  Enhancement  Grants  Program 
for  States  and  Partnerships  authorized 
fanr  sections  201-205  of  the  Higher 
E4ucation  Act  (HEA),  as  amended  by 
t  i|b  Higher  Education  Amendments  of 
These  regulations  woidd  ensure 
it  the  limited  funding  available  to 
pport  program  activities  is 
c  concentrated  on  direct  support  for 
iiiprovements  in  teacher  licensing, 
c  ^rtification,  preparation,  and 
r  9|3\utment,  rather  than  for  recipient 
bverhead." 


DATES:  These  regulations  are  effective 
on  September  7, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Louis  Venuto,  Higher  Education 
Programs,  Office  of  Postsecondary 
Education.  400  Maryland  Ave.  SW., 
Portals  Building,  Room  6234, 
Washington,  D.C.  20202-5131: 
Telephone:  (202)  708-8847,  or  by  FAX 
to:  (202)  260-9272.  Inquiries  also  may 
be  sent  by  e-mail  to: 

Louis Venuto@ed.gov.  If  you  use  a 

telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMAIXM:    . 

Background 

The  Nation  faces  an  immediate  need 
for  significant  improvements  in  teacher 
licensure,  certification,  preparation,  and 
recruitment.  America's  schools  will 
need  to  hire  2.2  million  teachers  over 
the  next  decade,  more  than  half  of 
whom  will  be  first-time  teachers.  As 
classrooms  grow  more  challenging  and 
diverse,  these  teachers  will  need  to  be 
well  prepared  to  teach  all  students  to 
the  highest  standards.  Contemporary 
classrooms  and  social  conditions 
confront  teachers  with  a  range  df 
complex  challenges  previously 
unknown  in  the  profession.  New 
education  goals  and  tougher  standards, 
more  rigorous  assessments,  site-based 
management,  greater  interest  in  parental 
involvement,  Uie  continuing  importance 
of  safety  and  discipline,  and  expanded 
use  of  technology  increase  the 
knowledge  and  skills  that  teaching 
demands. 

On  October  8, 1998,  the  President 
signed  into  law  the  Higher  Education 
Amendments  of  1998  (Pub.  L.  105-244). 
Tide  n  of  this  law  addresses  the 
Nation's  need  to  ensure  that  new 
teachers  enter  the  classroom  prepared  to 
teach  all  students  to  high  standards  by 
authorizing,  as  Title  11  of  the  HEA, 
Teacher  Quality  Enhancement  Grants 
for  States  and  Partnerships. 

The  new  Teacher  Quality 
Enhancement  Grants  Program  consists 
of  three  different  competitive  grant 
programs:  (1)  The  State  Grants  Program, 
which  is  deisigned  to  help  States 
promote  a  broad  array  of  improvements 
in  teacher  licensiue,  certification, 
preparation  and  recruitment,  (2)  the 
Partnership  Grants  for  Improving 
Teacher  Preparation  Program,  which  is 


designed  to  have  schools  of  education, 
schools  of  arts  and  sciences,  high-need 
local  educational  agencies  (LEAs)  and 
others  work  together  to  ensure  that  new 
teachers  have  the  content  knowledge 
and  skills  their  students  need  of  them 
when  they  enter  the  classroom,  and  (3) 
the  Teacher  Recruitment  Program, 
which  is  designed  to  help  schools  and 
school  districts  with  severe  teacher 
shortages  to  secure  the  high-quality 
teachers  that  they  need.  For  Fiscal  Year 
1999,  Congress  appropriated  $75 
million  for  grants  to  States  and 
partnerships  to  implement  activities  . 
tmder  these  programs. 

These  three  programs  are  designed  to 
increase  student  achievement  by 
implementing  comprehensive 
approaches  to  improving  teacher 
quality.  They  collectively  provide  an 
historic  opportunity  to  make  positive 
change  in  the  recruitment,  preparation, 
licensing,  and  on-going  support  of 
teachers  in  America.  As  such,  the 
success  of  these  programs  is  critical  to 
the  Nation's  ability  to  succeed  in 
increasing  student  achievement  for  all 
students.  However,  to  achieve  success 
those  awarded  Teacher  Quality 
Enhancement  Grants  must  ensure  that 
they  focus  their  grant  funds  on  costs 
that  are  directly  associated  with 
securing  needed  improvements  in 
teaching  and  the  teaching  profession. 
For  this  reason,  on  May  19, 1999,  the 
Assistant  Secretary  published  a  Notice 
of  Proposed  Rulemaking  (NPRM)  for 
this  program  in  the  Federal  Register  (64 
FR  27403)  that  proposed  a  limit  of  eight 
percent  (8%)  on  the  indirect  cost  rate 
that  States  and  LEAs  receiving  Teacher 
Quality  Program  funds  could  use  to  pay 
for  their  overiiead  and  other  expenses 
that  they  could  charge  as  "indirect 
costs."  "This  eight-percent  rate  is  the 
same  maximum  rate  that  the 
Department,  under  34  CFR  75.562(a). 
now  permits  institutions  of  higher 
education  (IHEs)  and  nonprofit  agencies 
to  use  in  charging  indirect  costs  to 
education  training  grants.  As  the  May 
18,  1999  NPRM  explained,  by 
establishing  this  maximum  eight- 
percent  indirect  cost  for  States  and 
LEAs,  these  recipients  will  have  the 
same  limitation  on  their  indirect  costs 
as  do  those  IHEs  and  nonprofit 
organizations  that  receive  fimds 
awarded  imder  the  programs'  initial 
comi}etitions.  See  the  Notice  Inviting 
Applications  for  New  Awards  and  Final 
Procedures  and  Requirements  for  FY 
1999  Competitions  Under  the  Teacher 
Quality  Enhancement  Grant  Programs, 
64  FR  6139,  6145-46  (February  8, 1999). 
Therefore,  this  regulation  will  have  all 
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recipients  of  program  funds  subject  to 
the  same  maximum  indirect  cost  rate. 
The  NPRM  recognized  that,  absent  a 
limitation  of  this  kind,  §§  75.560-75.564 
and  80.22  of  the  Education 
Department's  General  Administrative 
ReguiaUons  (EDGAR),  which 
incorporate  Federal  cost  principles 
developed  by  the  Office  of  Management 
and  Budget  (OMB),  permit  grantees  to 
claim  these  costs.  However,  it  also 
explained  that  the  best  data  available  to 
the  Department  indicate  that  over  20 
States  have  indirect  cost  rates  of  over  15 
percent;  two  States  have  an  indirect  cost 
rates  of  34  percent.  Absent  the 
establishment,  through  program 
regulations,  of  a  limitation  on  recipient 
indirect  cost  rates.  States  with  these 
indirect  cost  rates  that  are  awarded  State 
or  Teacher  Recruitment  Program  grants 
could  devote  15  percent  or  more  of  their 
grant  awards  to  support  their  overall 
overhead  expenses  and  other  indirect 
costs  rather  than  the  direct  costs  of 
improving  teacher  quality. 

The  Secretary  continues  to  believe 
that  allowing  States,  LEAs,  and  other 
Teacher  Quality  Enhancement  grant 
recipients  to  use  program  funds  to 
compensate  themselves  for  these  very 
high  general  overhead  and  related 
expenses  is  inconsistent  with  the  vital 
purpose  of  the  programs  and  the 
expectations  that  Congress  and  the 
Nation  have  for  their  success. 
Accordingly,  for  reasons  explained  more 
fully  in  the  NPRM,  given  (1)  the  pivotal 
significance  of  the  Teacher  Quality 
Enhancement  Grant  programs,  (2)  the 
national  need  that  these  programs  have 
a  maximiun  impact  on  the  quality  and 
quantity  of  highly-qualified  new 
^Jeachers,  and  (3)  the  fact  that  these 
programs  are  competitive,  the  Secretary 
issues  34  CFR  611.41  (renumbered  from 
proposed  §  611.30  in  the  NPRM). 
Section  611.41  establishes  a  maximiun 
indirect  cost  rate  that  a  State  or  LEA 
receiving  funds  under  any  of  the 
Teacher  Quality  Enhancement  Grant 
Programs  may  use  in  charging  program 
funds  as  indirect  costs.  Under  this 
regulation,  a  State  or  LEA  may  charge 
Teacher  Quality  Enhancement  Grants 
Program  funds  for  indirect  costs  at  a  rate 
that  is  limited  to  eight  percent  or  its 
negotiated  rate,  whichever  is  less. 
Section  611.41  will  apply  to  any 
funding  that  States  and  LEAs  receive 
under  the  three  Teacher  Quahty 
Enhancement  Grant  programs,  both 
under  the  initial  and  any  subsequent 
program.  As  explained  above,  the 
Department  previously  established  this 
limitation  for  IHEs  and  nonprofit 
organizations  that  receive  program 
funds  awarded  in  the  initial  1999  grant 
competitions.  In  proposed  regulations 


that  the  Secretary  will  develop  to  govern 
futiu^  competitions  under  the  three 
Teacher  Quality  Enhancement  Grant 
programs,  the  Secretary  intends  to 
prt>pose  that  this  eight-percent 
limitation  for  IHEs  and  nonprofit 
organizations  apply  to  future 
competitions  as  well.  This  proposal,  if 
finalized,  would  make  the  eight-percent 
maximum  indirect  cost  rate  applicable 
to  all  grant  funds  awarded  under  all 
grant  competitions  held  imder  these 
programs,  regardless  of  the  recipient. 

Analjrsis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  one  party 
submitted  comments  on  the  proposed 
regiilation.  An  analysis  of  the  comment 
and  of  the  changes  in  the  regulations 
since  publication  of  the  NPRM  follows. 

Comment:  The  commenter  noted  that 
the  cost  principles  in  OMB  Circular  A- 
87,  which  govern  Federal  grants  to  State 
and  local  governments,  authorize 
grantees  to  recover  indirect  costs  that 
are  otherwise  allowable.  The 
commenter,  a  State  official, 
acknowledged  that  the  proposed  rule  for 
the  Teacher  Quality  programs  would 
itself  have  minimal  impact  on  his  state. 
However,  the  commenter  expressed 
concern  about  what  appeared  to  be  a 
trend  on  the  part  of  Federal  programs  to 
cap  administrative  costs,  and  thus  create 
an  "imfunded  mandate." 

Discussion:  TTie  three  new  Teacher 
Quality  Enhancement  Grant  programs 
offer  an  opportunity  to  improve  teacher 
quality  in  America  by  effectively 
addressing  the  immediate  need  for 
significant  improvements  in  teacher 
licensure,  certification,  preparation,  and 
recruitment.  However,  success  will 
depend  upon  how  well  we  use  the 
resources  that  Congress  provides  to 
make  sustained  and  meaningful 
improvements  in  teacher  licensiue, 
certification,  preparation,  and 
recruitment.  For  fiscal  year  1999. 
Congress  appropriated  $75  million  for 
these  three  component  programs.  If 
these  funds,  and  funds  that  Congress 
will  appropriate  for  use  in  future  years, 
are  to  achieve  their  purposes,  we  need 
to  ensure  that  they  are  used  as 
effectively  as  possible.  To  do  so,  it  is 
necessary  to  place  a  reasonable 
limitation  on  the  amount  of  program 
funds  that  Title  II  grant  recipients  may 
use  to  reimburse  themselves  for  the 
"indirect  costs"  of  program  activities. 

Doing  so  does  not  create,  as  the 
commenter  suggests,  an  imfunded 
mandate.  Rather,  §611.41  strikes  a 
reasonable  balance  between  the  need  to 
focus  as  much  funding  for  the  Teacher 
Quality  Enhancement  Grant  programs  as 
possible  on  direct  services  to  improve 


teacher  licensure,  certification, 
preparation,  and  recruitment,  and  the 
reality  that,  to  do  so,  recipients  wjll 
encounter  some  indirect  costs.  In  this 
regard,  the  Secretary  continues  to 
believe  that  States  and  LEAs  receiving 
Teacher  Quality  Enhancement  Grant 
funds  do  not  need  to  apply  high  general 
indirect  cost  rates  in  order  to  fairly 
compensate  themselves  for  the  overhead 
and  other  indirect  costs  associated  with 
activities  they  will  conduct. 

Moreover,  because  these  programs  are 
competitive.  States  and  LEAs  (as  well  as 
IHEs  and  nonprofit  agencies)  that 
believe  that  they  need  additional 
indirect  costs  to  implement  these 
needed  grant  activities  simply  need  not 
apply  or  accept  grant  awards.  Therefore, 
this  regulation  does  not  impose  any 
non-reimbursed  indirect  costs  on 
unwilling  recipients,  and  so  does  not 
establish  an  unfunded  mandate. 

The  Department  has  no  plans  to  apply 
this  limitation  on  State  and  LEA 
indirect  cost  rates  to  other  grant 
programs.  However,  any  decision  to 
propose  doing  so  would  come  only  after 
the  Department  weighs  State  and  LEA 
interests  in  charging  indirect  costs 
authorized  in  both  EDGAR  regulations 
and  OMB  cost  principles  against  the 
Nation's  need  to  maximize  the  amount 
of  grant  funds  supporting  direct 
program  services.  In  weighing  these 
relative  interests,  one  consideration 
must  be  whether  a  proposal  to  limit 
indirect  cost  rates  can  be  expected  to 
discourage  submission  of  high-quality 
applications.  In  this  regard,  we  note  that 
the  Department  announced  in  the 
application  packages  used  for  the  initial 
Teacher  Quality  Enhancement  grant 
competitions  its  intent  to  propose  the 
eight-percent  limitation  on  State  and 
LEA  indirect  cost  rates.  Nonetheless,  40 
States  applied  for  the  State  Program 
grants,  and  large  numbers  of  LEAs  are 
included  as  partners  in  the  220 
partnerships  that  applied  for  the 
Partnership  Program  grants.  Also 
relevant  here  is  the  fact  that  no  State 
applicant  for  1999  grant  competitions 
requested  an  indirect  cost 
reimbursement  in  excess  of  eight 
percent. 

State  and  Teacher  Recruitment  grant 
awards  have  yet  to  be  announced. 
However,  the  Secretary  is  pleased  with 
the  number  of  high-quality  applications, 
and  believes  that  this  outpouring  of 
interest  in  the  new  Teacher  Quality 
Enhancement  Grants  Program 
demonstrates  that  the  limitation  on 
indirect  costs  has  not  discouraged  high- 
quality  applications  for  these  important 
awards. 
Change:  None. 
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Cpals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(l$oals  2000)  focuses  the  Nation's 
« iducation  reform  efforts  on  the  eight 
1  iational  Education  Goals  and  provides 
i  framework  for  meeting  them.  Goals 
:  :<  )00  promotes  new  partnerships  to 
i  trengthen  schools  and  expands  the 
apartment's  capacities  for  helping 
immunities  to  exchange  ideas  and 
(teiin  information  needed  to  achieve 
e  goals. 

These  regulations  address  the 
itional  Education  Goal  that  the 
ition's  teaching  force  will  have  the 
ntent  knowledge  and  teaching  skills 
ded  to  instruct  all  American 
denls  for  the  next  centiuy. 

iperwork  Reduction  Act  of  1995 

I  These  regulations  do  not  contain  any 
^formation  collection  requirements. 

^tergovemmental  Review 

This  program  is  subject  to  Executive 

der  12372  and  the  regulations  in  34 
part  79.  One  of  the  objectives  of  the 

ecutive  Order  is  to  foster  an 
:  itergovemmental  partnership  and  a 
I  lirengthened  federalism.  The  Executive 
I  M-der  relies  on  processes  developed  by 
late  and  local  governments  for 
coordination  and  review  of  proposed 

deral  financial  assistance. 

This  dociunent  is  intended  to  provide 

ly  notification  of  our  specific  plans 

d  actions  for  this  program. 

sment  of  Educational  Impact 

In  the  NPRM  we  requested  comments 

51  whether  the  proposed  regulations 
oiild  require  transmission  of 
formation  that  any  other  agency  or 
uuthority  of  the  United  States  gathers  or 
^akes  available. 

Based  on  the  response  to  the  NPRM 
i  ad  our  review^  we  have  determined 
hat  these  final  regulations  do  not 

Squire  transmission  of  information  that 
ly  other  agency  or  authority  of  the 
nited  States  gathers  or  makes 
available. 

electronic  Access  to  This  Dofmment 

You  may  review  this  document,  as 
t  rell  as  all  other  Department  of 
:  ducation  documents  published  in  the 
I  ederal  Register,  in  text  or  portable 
:  ociunent  format  (PDF)  on  Uie  World 
l|l^ide  Web  at  either  of  the  following 

tes: 

:  ttp://ocfo.ed.gov/fedreg.htm 
:  ttp://www.ed.gov/news.html 

Ko  use  the  PDF  you  must  have  the 
dobe  Acrobat  Reader  Program  with 
i.  earch,  which  is  available  free  at  either 
cf  the  previous  sites.  If  you  have 
[  aestions  about  using  the  PDF,  call  the 


U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  the  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index-html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.336:  Teacher  Quality 
Enhancement  Grants  Program) 

List  of  Sub)ects  in  34  CFR  Part  611 

Colleges  and  universities,  Elementary 
and  secondary  education.  Grant 
programs — education. 

Program  Authority:  20  U.S.C.  1021  et  seq. 

Dated:  August  2, 1999. 

Claudio  F.  Prieto, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  amends  Chapter 
VI  of  title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  part  611  to 
read  as  follows: 

PART  611— TEACHER  QUALITY 
ENHANCEMENT  GRANTS  PROGRAM 

Sec. 

Sut)part  A-0 

Subpart  E— Other  Grant  Conditions 

611.41    What  is  the  maximum  indirect  cost 
rate  for  States  and  local  educational 
agencies? 

Authority:  20  U.S.C.  1021  et  seq.,  unless 
otherwise  noted. 

Subpart  A-D— [Reserved] 

Subpart  E— Ottter  Grant  Cortditions 

§  61 1 .41    What  Is  the  maximum  indirect 
cost  rate  for  States  and  local  educational 
agencies? 

Notwithstanding  34  CFR  75.560- 
75.562  and  34  CFR  80.22,  the  maximum 
indirect  cost  rate  that  a  State  or  local 
educational  agency  receiving  funding 
under  the  Teacher  Quality  Enhancement 
Grants  Program  may  use  to  charge 
indirect  costs  to  these  funds  is  the  lesser 
of— 

(a)  The  rate  established  by  the 
negotiated  indirect  cost  agreement;  or 

(b)  Eight  percent. 
(Authority:  20  U.S.C.  1021  et  seq.) 

[FR  Doc.  99-20156  Filed  8-5-99;  8:45  am] 
BtLUNG  CODE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300897;  FRL-6091-9] 
RIN  2070-AB78 

N-(4-fluorophenyl)-N-(1  -fn«thylethyl)-2- 
[I5-(trifiuoromethyl)-1 ,3,4-thiadiazol-2- 
yi)oxy)acetamide;  Pesticide  Tolerance 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 

time-limited  tolerances  for  combined 
residues  of  N-(4-fluorophenyl)-iV-(l- 
methylethyl)-2-((5-(trifluoromethyl)- 

its  metabolites  containing  the  4-fluoro- 
N-methylethyl  benzenamine  moiety  in 
or  on  wheat  graiti,  wheat  forage,  wheat 
hay,  wheat  straw,  and  meat,  fat,  meat 
byproducts,  and  kidney  of  cattle,  goats, 
horses,  hogs,  and  sheep.  This  action  is 
in  response  to  EPA's  granting  of 
emergency  exemptions  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  wheat.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  N-(4-fluorophenyl)- 
N-(l-methylethyl)-2-((5- 
(trifluoromethyl)-l  ,3,4-thiadiazol-2- 
yl]oxy]acetamide  in  this  food 
commodity  pursuant  to  section  408(1)(6) 
of  the  Federal  Foodi  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  These  tolerances 
will  expire  and  are  revoked  on  July  31, 
2001. 

DATES:  This  regulation  is  effective 
August  6, 1999.  Objections  and  requests 
for  hearings  must  be  received  by  EPA  on 
or  before  October  5, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300897]. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  (OPP- 
300897],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
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Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mdl  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  niunber  [OPP-300897J. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Madden,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  284, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)  305-6463;  e- 
mail:  madden.barbara@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  OMm  initiative,  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  tolerances  for  combined 
residues  of  the  herbicide  N-{4- 
fluorophenyl)-N-(l-methylethyl)-2-[(5- 
(trifluoromethyl)-l  ,3,4-thiadiazol-2- 
yljoxyjacetamide  and  its  metabolites 
containing  the  4-fluoro-iV-methyIethyl 
benzenamine,  in  or  on  wheat  grain  at  1 
part  per  million  (ppm),  wheat  forage  at 
10  ppm,  wheat  hay  at  2  ppm,  wheat 
straw  at  0.5  ppm,  meat,  kidney,  and  fat 
of  cattle,  goats,  horses,  hogs,  and  sheep 
at  0.05  ppm  and  meat  byproducts  (other 
than  kidney)  of  cattle,  goats,  horses, 
hogs,  and  sheep  at  0.1  ppm.  These 
tolerances  will  expire  and  are  revoked 
on  July  31,  2001.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations. 

I.  Background  and  Statutory  Findings 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Public  Law  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  ActTFFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide. 


Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  in  this 
preeamble  and  discussed  in  greater 
detail  in  the  final  rule  establishing  the 
time-limited  tolerance  associated  with 
the  emergency  exemption  for  use  of 
propiconazole  on  sorghum  (61  FR 
58135,  November  13, 1996)  (FRL-5572- 
9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  delurmines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposine  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. . . ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 


new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  N-(4- 
fluorophenyl)-N-(l-methylethyl)-2-I(5- 
(trifluoromethyl)-!  ,3 ,4-thiadiazol-2- 
yl]oxy]acetamide  on  Wheat  and  FFDCA 
Tolerances 

Italian  ryegrass  or  annual  ryegrass  is 
one  of  the  most  difficult  to  control 
weeds  in  wheat.  It  is  extremely 
competitive  with  wheat;  as  few  as  20 
plants  per  square  meter  can  reduce 
wheat  yield  by  30%.  Ryegrass  is  not  a 
new  species  to  the  Pacific  Northwest.  It 
has  been  effectively  controlled  in  past 
years  by  herbicides  such  as  diclofop. 
However,  resistance  to  diclofop  was  first 
identified  in  Oregon  in  the  early  1980s. 
Diclofop  is  now  ineffectual  against 
controlling  annual  ryegrass  in  wheat. 
Other  registered  pesticides  do  not 
always  provide  adequate  control  of 
annual  ryegrass.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of  N-(4- 
fluorophenyl)-N-(l-methylethyl)-2-[[5- 
(trifluoromethyl)- 1 ,3 ,4-thiadiazol-2- 
yl]oxy]acetamide  on  wheat  in  Idaho, 
Oregon,  and  Washington.  After  having 
reviewed  these  submissions,  EPA 
concurs  that  emergency  conditions  exist 
for  these  states. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the  . 
potential  risks  presented  by  residues  of 
N-(4-fluorophenyl)-A/-(l-methylethyl)-2- 
[[5-(trifluoromethyl)-l,3,4-thiadiazol-2- 
yljoxyjacetamide  in  or  on  wheat.  In 
doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerances  under  FFDCA  section 
408(1)(6)  would  be  consistent  with  the 
safety  standard  and  with  FIFRA  section 
18.  Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
these  tolerances  without  notice  and 
opportimity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  July  31,  2001, 
under  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  these  tolerances 
remaining  in  or  on  wheat  grain,  wheat, 
forage,  wheat  hay,  wheat,  straw,  and 
meat,  fat,  meat  byproducts,  and  kidney 
of  cattle,  goats,  horses,  hogs,  and  sheep 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA, 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  these  tolerances 
at  the  time  of  that  application.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
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d  1  a  on,  or  other  relevant  information 
01  i  this  pesticide  indicate  that  the 
n  |idues  are  not  safe. 

Because  these  tolerances  are  being 
a]  (proved  under  emergency  conditions, 
E  l/V  has  not  made  any  decisions  about 
whether  N-(4-fluorophenyl)-N-(l- 
n:4thylethyl)-2-(l5-(trifluoromethyl)- 
1  $,4-thiadiazol-2-yl]oxy]acetamide 
n^^ets  EPA's  registration  requirements 
fo*  use  on  wheat  or  whether  permanent 
tc  lerances  for  this  use  would  be 
a]  )propriate.  Under  these  cinnunstances, 
eK\  does  not  believe  that  these 
tpierances  serve  as  a  basis  for 
registration  of  (N-(4-fluorophenyl)-iV-(l- 
4jthylethyl)-2-[t5-(trifluoromethyl)- 
lli,4-thiadia7,ol-2-ylIoxy]acetamide  by  a 
Stfite  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tqierauues  serve  as  die  basis  fur  any 
Sk^te  other  than  Idaho,  Oregon,  and 
bshington  to  use  this  pesticide  on  this 
p  under  section  18  of  FIFRA  without 
lowing  all  provisions  of  EPA's 
ulations  implementing  section  18  as 
ntified  in  40  CFR  part  166.  For 
itional  information  regarding  the 
ergency  exemption  for  N-{i- 
flhiorophenyl)-N-(l-methylethyl)-2-[[5- 
(4ifluOTomethyl)-l,3,4-thiadiazol-2- 
yf |oxy]acetamide,  contact  the  Agency's 
stration  Division  at  the  address 
ivided  under  the  "ADDRESSES" 
ion. 

|.  Aggregate  Risk  Assessment  and 
tennination  of  Safiety 

A  performs  a  number  of  analyses  to 
ermine  the  risks  from  aggregate 
osure  to  pesticide  residues.  For 
er  discussion  of  the  regidatory 
uirements  of  section  408  and  a 
cjainplete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
enthrin  Pesticide  Tolerances  (62  FR 
961,  November  26, 1997)  (FRL-5754- 

onsistent  with  section  408(b)(2)P), 
A  has  reviewed  the  available 
entific  data  and  other  relevant 
'ormation  in  support  of  this  action. 
A  has  sufficient  data  to  assess  the 
of  iV-(4-fluorophenyl)-iV-(l- 
thylethyl)-2-([5-(trifluoromethyl)- 
lL^,4-thiadiazoI-2-yl]oxy]acetamide  and 
tojmake  a  determination  on  aggregate 
e  iq)osure,  consistent  with  section 
4{Q8(b)(2),  for  time-limited  tolerances  for 
bined  residues  of  /V-(4- 
orophenyl)-A/-(l-methylethyl)-2-(t5- 

uoromethyl)-l  ,3,4-thiadiazol-2- 
oxy]acetamide  and  its  metabolites 
ntaining  the  4-fluoro-N-methylethyl 
b^nzenamine  on  wheat  grain  at  1  ppm, 
vrheat  forage  at  10  ppm,  wheat  hay  at  2 
p  pm,  wheat  straw  at  0.5  ppm,  meat, 
kidney,  and  fot  of  cattle,  goats,  horses, 
i  <  igs,  and  sheep  at  0.05  ppm  and  meat 


byproducts  (other  than  kidney)  of  cattle, 
goats,  horses,  hogs,  and  sheep  at  0.1 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  these  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
'  toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the        • 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  N-(4- 
fluorophenyl)-N-(l-methylethyl)-2-((5- 
(trifluoromethyl)-l,3,4-thiadiazol-2- 
ylloxj'jacetamide  are  discussed  in  this 
unit. 

B.  Toxicological  Endpoint 

1.  Acute  toxicity.  An  acute  reference 
dose  (aRfD)  has  been  identified.  The 
lowest  observed  adverse  effect  level 
(LOAEL)  of  75  milligrams/kilograms/ 
day  (mg/kg/day)  lowest  dose  tested 
(LD'T)  from  an  acute  neurotoxicity  study 
was  selected«f or  acute  dietary  risk 
assessment.  At  the  LOAEL,  the  males 
displayed  decreased  motor  activity.  An 
uncertainty  factor  (UF)  of  (300  lOx  for 
interspecies  extrapolation,  lOx  for 
intraspecies  variability,  and  3x  for  the 
lack  of  a  no  observed  adverse  effect 
level  (NOAEL))  is  appropriate.  The  lOx 
FQPA  Safety  factor  to  account  for 
enhanced  sensitivity  of  infants  and 
children  as  required  by  FFDCA 
408(b)(2)(C)  was  reduced  to  3x  for  acute 
exposures.  The  acute  Population 
Adjusted  Dose  (aPAD)  is  a  modification 
of  the  aRfD  to  accommodate  the  FQPA 
Safety  Factor.  The  aPAD  is  equal  to  the 
aRfD  divided  by  the  FQPA  Safety 
Factor.  Therefore,  the  dietary  aPAD  is 
0.075  mg/kg/day.  The  dietary  aPAD 
applies  to  sdl  population  subgroups, 
since  the  endpoint  of  concern 
neurotoxicity  is  a  systemic  effect. 

2.  Short-  and  intermediate-term 
toxicity.  The  systemic  NOAEL  of  20  mg/ 
kg/day,  based  on  the  increased  liver 
weight  and  decreased  T3  and  T4  at  the 
LOAEL  of  150  mg/kg/day  in  a  21-day 
dermal  toxicity  study  in  rats  was 
identified  as  the  short-  and 
intermediate-term  endpoints. 

3.  Chronic  toxicity.  EPA  has 
established  the  chronic  RflD  (cRFD)  for 
Ar-f4-fluorophenyl)-N-(l-methylethyl)-2- 
[[5-(trifluoromethyl)-l,3,4-thiadiazol-2- 
yljoxyjacetamide  at  0.004  mg/kg/day. 
This  RfD  is  based  on  the  LOAEL  of  1.2 
mg/kg/day  (LDT)  in  chronic  toxicity/ 
carcinogenicity  study.  At  the  LOAEL, 
the  effects  were  methemoglobinemia 


and  systemic  effects  in  various  organs. 
An  UF  of  300  (lOx  for  interspecies 
extrapolation,  lOx  for  intraspecies 
variability,  and  3x  for  the  lack  of  a 
NOAEL)  is  appropriate.  The  lOx  FQPA 
Safety  factor  to  account  for  enhanced 
sensitivity  of  infants  and  children  as 
required  by  FFDCA  408(b)(2)(C)  is  not ' 
applicable  because  the  endpoint  used  in 
deriving  the  cRfD  is  based  on 
methemoglobinemia  and  multi-organ 
effects  (not  developmental  or  neurotoxic 
effects)  in  adult  rats  after  chronic 
exposure  and  thus  are  not  relevant  for 
enhanced  sensitivity  to  infants  and 
children.  The  chronic  Population 
Adjusted  Dose  (cPAD)  is  a  modification 
of  die  cRfD  to  accommodate  the  FQPA 
Safety  Factor.  The  cPAD  is  equal  to  the 
cRfD  divided  by  the  FQPA  Safety 
Factor.  Hence  for  chronic  exposures,  the 
cPAD  and  cRfD  are  the  same  (0.004  mg/ 
kg/day). 

4.  Carcinogenicity.  Based  on  the  lack 
of  evidence  of  carcinogenicity  in  mice 
and  rats  at  doses  that  were  judged  to  be 
adequate  to  assess  the  carcinogenic 
potential,  N-(4-fluorophenyl)-N-(l- 
methylethyl)-2-[[5-(trifluoromethyI)- 
l,3,4-thiadiazol-2-ylloxy]acetamide  was 
classified  as  a  "not  likely"  human 
carcinogen. 

C.  Exposures  and  Risks 

1.  Tolerances  have  been  established 
(40  CFR  180.527)  for  the  combined 
residues  of  N-(4-fluorophenyl)-N-(l- 
methylethyl)-2-l(5-(trifluoromethyl)- 
l,3,4-thiadiazol-2-yl]oxy)acetamide  and 
its  metabolites  containing  the  4-fluoro- 
N-methylethyl  benzenamine  moiety,  in 
or  on  field  com  forage,  grain,  stover,  and 
soybean  seed.  Time-limited  tolerances 
have  also  been  established  for  indirect 
or  inadvertent  residues  for  alfalfa, 
clover,  crop  group  15  (cereal  grains), 
crop  group  16  (forage,  stover,  and  hay  of 
cereal  grains),  and  crop  group  17  (grass 
forage,  and  grass  hay).  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  and  risks  from  N-(4- 
fluorophenyl)-N-(l-methylethyl)-2-[[5- 
(trifluoromethyl)-l  ,3 ,4-tMadiazol-2- 
yl]oxy]acetamide  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM  ) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-91 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  At  the  95th 
percentile  exposure  level,  assuming 
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100%  crop  treated  and  tolerance  level 
residues  for  all  commodities,  10%  of  the 
aPAD  was  utilized  for  the  U.S. 
Population  and  16%  of  the  a? AD  was 
utilized  for  children  (1-6  years  old),  the 
subgroup  with  the  highest  exposiue. 
The  results  of  this  analysis  indicate  that 
the  acute  dietary  risk  associated  with 
existing  uses  and  the  proposed  use  of  N- 
(4-fluorophenyl)-N-(l-methylethyl)-2- 
([5-(trifluoromethyl)-1.3,4-thiadiazol-2- 
yl]oxy]acetamide  is  below  the  Agency's 
level  of  concern. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  the  DEEM  analysis 
evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-91 
nationwide  CSFII  and  accumulated 
exposure  lu  ihe  chcuucal  fur  each 
commodity.  Assiuning  tolerance  level 
residues  for  all  commodities  and 
percent  crop  treated  (PCT)  values  of 
16%  for  com,  26%  for  soybeans  and 
26%  for  cereal  grains,  18%  of  the  cPAD 
was  utilized  for  the  U.S.  Population  and 
41%  of  the  cPAD  was  utilized  for 
children  (1-6  years  old),  the  subgroup 
with  the  liighest  exposure.  The  results 
of  this  analysis  indicate  that  the  acute 
dietary  risk  associated  with  existing 
uses  and  the  proposed  use  of  N-(4- 
fluorophenyI)-N-(l-methylethyl)-2-|:[5- 
(trifluoromethyl)-l  ,3,4-tbiadiazol-2- 
yl]oxy]acetamide  is  below  the  Agency's 
level  of  concern. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual  PCT 
for  assessing  chronic  dietary  risk  only  if 
the  Agency  can  make  the  following 
findings:  'That  the  data  used  are  reliable 
and  provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from 
such  crop  is  likely  to  contain  such 
pesticide  residue,  that  the  exposure 
estimate  does  not  under  estimate 
exposiue  for  any  significant 
subpopulation  group;  and  if  data  are 
available  on  pesticide  use  and  food 
consiunption  in  a  particular  area,  the 
exposiue  estimate  does  not  understate 
exposure  for  the  population  in  such 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
PCT  as  required  by  section  408(b)(2)(F), 
EPA  may  require  registrants  to  submit 
data  on  PCT. 

The  Agency  used  PCT  information  as 
follows:  PCT  values  of  16%  for  com, 
26%  for  soybeans  and  26%  for  cereal 
grains. 

The  Agency  believes  that  the  three 
conditions,  discussed  in  section  408 
(b)(2)(F)  concerning  the  Agency's 
responsibilities  in  assessing  chronic 
dietary  risk  findings,  have  been  met. 


The  PCT  estimates  are  derived  from 
Federal  and  private  market  survey  data, 
which  are  reliable  and  have  a  valid 
basis.  Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  the  PCT,  the  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  under 
estimated.  The  regional  consumption 
information  and  consumption 
information  for  significant 
subfjopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations,  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group,  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
N-(4-fluorophenyl)-N-(l-methyIethyl)-2- 
((5-(trifluoromethyl)-l,3,4-thiadiazol-2- 
yl]oxy]acetamide  may  be  applied  in  a 
particular  area. 

2.  From  drinking  water.  The  Agency 
lacks  sufficient  water-related  exposure 
data  to  complete  a  comprehensive 
drinking  water  exposure  analysis  and 
risk  assessment  for  N-(4-fluorophenyl)- 
N-(l-methylethyl)-2-[(5- 
(trifluoromethyl)-l  ,3,4-thiadiazol-2- 
yl]oxylacetamide.  Because  the  Agency 
does  not  have  comprehensive  and 
reliable  monitoring  data,  drinking  water 
concentration  estimates  must  be  made 
by  reliance  on  some  sort  of  simulation 
or  modeling.  To  date,  there  are  no 
validated  modeling  approaches  for 
reliably  predicting  pesticide  levels  in 
drinking  water.  The  Agency  is  currently 
relying  on  GENEEC  and  PRZM/EXAMS 
for  surface  water,  which  are  used  to 
produce  estimates  of  pesticide 
concentrations  in  a  farm  pond  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  ground  water.  None  of 
these  models  include  consideration  of 
the  impact  processing  of  raw  water  for 
distribution  as  drinking  water  would 
likely  have  on  the  removal  of  pwsticides 
from  the  source  water.  The  primary  use 
of  these  models  by  the  Agency  at  this 
stage  is  to  provide  a  coarse  screen  for 
sorting  out  pesticides  for  which  it  is 
highly  unlikely  that  drinking  water 
concentrations  would  ever  exceed 
human  health  levels  of  concern.  Based 


on  the  GENEEC  and  Sa-GROW  models 
the  acute  drinking  water  concentration 
values  are  estimated  to  be  12  parts  per 
billion  (ppb)  for  surface  water,  and  0.12 
ppb  for  ground  water.  The  chronic 
drinking  water  concentration  values  are 
estimated  to  be  2.7  ppb  for  surface  water 
and  0.12  pbb  for  ground  water. 

In  the  absence  of  monitoring  data  for 
pesticides,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  drinking  water, 
and  residential  uses.  A  DWLOC  will 
vary  depending  on  the  toxic  endpoint, 
with  drinking  water  consumption,  and 
body  weights.  Different  populations  will 
have  different  DWLOCs.  DWLOCs  are 
used  in  the  risk  assessment  process  as 
a  surrogate  measure  of  potential 
exposure  associated  with  pesticide 
exposure  through  drinking  water. 
DWLOC  values  are  not  regulatory 
standards  for  drinking  water.  Since 
DWLOCs  address  total  aggregate 
exposure  to  N-(4-fluorophenyl)-iV-(l- 
methylethyl)-2-(l5-(trifluoromethyl)- 
l,3,4-thiadiazol-2-yl]oxy]acetamide  they 
are  further  discussed  in  the  aggregate 
risk  sections  below. 

3.  From  non-dietary  exposure.  N-{4- 
fluorophenyl)-iV-(l-methylethyl)-2-((5- 
(trifluoromethyl)-l  ,3 ,4-thiadiazol-2- 
yl]oxy]acetamide  is  not  registered  on 
any  use  sites  which  would  result  in 
non-dietary,  non-occupational  exposure. 
Therefore,  EPA  expects  only  dietary  and 
occupational  exposure  from  the  use  of 
A^(4-fluorophenyl)-N-(l-methylethyl)-2- 
( [  5-(trifluoromethyl)-l  ,3 ,4-thiadiazol-2- 
yl]oxy]acetamide. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D){v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  ''other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether  N- 
{4-fluorophenyl)-N-(l-methylethyl)-2- 
[(5-(trifluoromethyl)-l  ,3 ,4-thiadiazol-2- 
yljoxyjacetamide  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  N-(4- 
fluorophenyl)-A/-(l-methylethyl)-2-[[5- 
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(1 1  Lfluoromethyl)-l,3,4-thiadiazol-2- 
oxy]acetamide  does  not  appear  to 
pr  >duce  a  toxic  metabolite  produced  by 

0  t  ler  substances.  For  tbe  purposes  of 
dpis  tolerance  action,  therefore,  EPA  has 

t  assumed  that  iV-(4-fluorophenyl)-N- 
(^[methylethyl)-2-[[5-(trifluoromethyl)- 
,j,4-thiadiazol-2-ylloxylacetamide  has 
Common  mechanism  of  toxicity  with 
other  substances.  For  more  information 
r  igarding  EPA's  efforts  to  determine 
V '  lich  chemicals  have  a  common 
n  I  schanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
cnemicals,  see  the  final  rule  for 
^^enthrin  Pesticide  Tolerances  (62  FR 
961,  November  26, 1997). 

I  Aggregate  Risks  and  Determination  of 
fetyfor  U.S.  Population 

il.  Acute  risk.  Using  Ihu  exposure 
assumptions  of  100  PCT  and  tolerance 
leVel  residues  for  all  commodities,  at  the 
th  percentile,  10%  of  the  aPAD  was 
lized  for  the  U.S.  Population.  The 
jor  identifiable  subgroup  with  the 
est  aggregate  exposure  is  children, 
jrears  old.  EPA  generally  has  no 
ncem-for  exposures  below  100%  of 
t|i|e  aPAD.  Despite  the  potential  for 
sure  to  N-(4-fluorophenyl)-N-{l- 
ithylethyl)-2-[[5-{trifluoromethyl)- 
,4-thia(liazol-2-yl]oxy]acetamide  in 
long  water,  after  calculating  a 
(2.400  ppb)  for  the  U.S. 
pulation  and  comparing  it  to 
nservative  model  estimates  of  acute 
incentrations  of  N-(4-fluorophenyl)-A/- 
methylethyl)-2-[[5-(trifluoromethyl)- 
,4-thiadiazol-2-ylloxylacetamide  in 
ice  and  ground  water  (12  ppb  and 
12  pbb,  respectively),  EPA  does  not 
:pect  the  aggregate  exposure  to  exceed 

%oftheaPAD. 
2.  Chronic  risk.  Using  the  exposure 
umptions  of  tolerance  level  residues 
all  commodities  and  PCT  values  of 
%  for  com,  26%  for  soybeans  and 
%  for  cereal  grains,  EPA  has 
ncluded  that  aggregate  exposure  to  N- 
fluorophenyl)-iV-(  1 -methylethyl)-2- 
$-(trifluoromethyl)-l  ,3,4-thiadiazol-2- 
l{]oxy]acetamide  from  food  will  utilize 
s  than  18%  of  the  cPAD  for  the  U.S. 
pulation.  The  major  identifiable 
ibgroup  with  the  highest  aggregate 
posure  is  children,  1-6  years  old.  EPA 
lerally  has  no  concern  for  exposures 
b#low  100%  of  the  cPAD  because  the 
c  J^AD  represents  the  level  at  or  below 
\  /nich  daily  aggregate  dietary  exposure 
c  Ver  a  lifetime  will  not  pose  appreciable 
r  i$ks  to  human  health.  Despite  the 

1  <>tential  for  chronic  exposure  to  N-(4- 
f  uorophenyl)-N-{l-methylethyl)-2-[[5- 
( ftfluoromethyl)-l,3,4-thiadiazol-2- 
j  ||oxy]acetamide  in  drinking  water, 

er  calculating  a  DWLOC  (120  ppb)  for 
tUe  U.S.  population  and  comparing  it  to' 


conservative  model  estimates  of 
concentrations  of  N-(4-fluorophenyl)-N- 
(l-methylethyl)-2-[l5-(trifluoromethyl)- 
1 ,3,4-thiadiazol-2-yl]oxy]acetamide  in 
surface  and  ground  water  (2.7  ppb  and 
0.12  pbb.  respectively),  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%ofthecPAD. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposvue  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  backgroimd  exposure  level)  plus  other 
indoor  and  outdoor  non-occupational 
exposure.  Since  there  are  no  non- 
dietary,  non-occupational  exposures 
expected  from  the  use  of  this  chemical, 
no  short-  and  intermediate-term  risk 
assessments  were  conducted. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  iV-(4-fluoruphenyl)-iV-(l- 
methy  lethyl)-2-[  [5-(trifluoromethyl)- 
l,3,4-thiadiazol-2-yl]oxylacetamide  has 
been  classified  as  a  "Not  Likely" 
carcinogen  therefore,  a  cancer  risk 
assessment  was  not  conducted. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  N-(4-fluorophenyl)-N-(l- 
methylethyl)-2-[l5-(trifluoromethyl)- 

1 ,3 ,4-thiadiazol-2-yl]oxy  lacetamide 
residues. 

E.  Aggregate  FUsks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  f(H-  infants  and 
children — ^i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infents  and  children  to  residues  of  N-(4- 
fluorophenyl)-iV-(l-methylethyl)-2-((5- 
(trifluoromethyl)-l,3,4-tltiadiazol-2- 
yl]oxy)acetamide,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit,  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides"  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 


calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined 
interspecies  and  intraspecies 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  study  in  rats,  the 
maternal  NOAEL  is  25  mg/kg/day  based 
on  decreased  body- weight  gain  initially 
at  125  mg/kg/day  (LOAEL).  The 
develupiueiilul  NOAEL  is  25  mg/kgf'day 
based  on  decreased  fetal  body  weight, 
delayed  development  mainly  delays  in 
ossification  in  the  skull,  vertebrae, 
stemebrae,  and  appendages,  and  an 
increase  in  the  incidence  of  extra  ribs  at 
125  mg/kg/day  (LOAEL). 

In  a  developmental  toxicity  study  in 
rabbits,  the^natemal  NOAEL  is  5  mg/kg/ 
day  based  on  histopathological  findings 
in  the  liver  at  25  mg/kg/day  (LOAEL). 
The  NOAEL  for  developmental  toxicity 
is  25  mg/kg/day  based  on  increased 
skeletal  variations  at  125  mg/kg/day 
(LOAEL). 

iii.  Reproductive  toxicity  study.  In  a 
2-generation  reproductive  study  in  the 
rats,  the  NOAEL  for  maternal/paternal 
toxicity  is  1.4  mg/kg/day  based  on 
increased  Uver  weight  absolute  and 
relative  in  Fl  females  and 
hepatocytomegaly  in  Fl  males  at  7.4 
and  8.2  mg/kg/day,  respectively 
(LOAEL).  The  reproductive  NOAEL  is 
1.3  mg/kg/day  based  on  increased  pup 
death  in  early  lactation  (including 
cannibalism)  for  Fl  litters  at  6.9  mg/kg/ 
day  (LOAEL). 

IV.  Prenatal  and  postnatal  sensitivity. 
The  Agency  has  determined  that  there  is 
no  indication  of  additional  sensitivity  to 
young  rats  or  rabbits  following  prenatal 
and/or  postnatal  exposure  to  N-(4- 
fluorophenyl)-N-(l-methylethyl)-2-[l5- 
(trifluoromethyl)-l  ,3 ,4-thiadiazol-2- 
ylloxyjacetamide  in  the  developmental 
and  reproductive  toxicity  studies. 
However,  the  Agency  is  concerned  that 
there  was  no  assessment  of 
susceptibility  of  the  offspring  in 
functional/neurological  development 

V.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  Ar-(4- 
fluorophenyl)-N-(l-methylethyl)-2-(l5- 
(trifluoromethyl)-l  ,3,4-thiadiazol-2- 
ylloxyjacetamide  and  exposure  data  are 
complete  or  is  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposiu^s.  Although  the  data  indicate 
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that  there  is  no  additional  sensitivity  to 
young  rats  or  rabbits,  following  prenatal 
and/or  postnatal  exposure  to  iV-(4- 
fluorophenyl)-N-(  1  -methylethyl)-2-f  [5- 
(trifluoromethyl)-l,3.4-thiadiazol-2- 
yl]oxy]acetamide  in  the  developmental 
and  reproductive  toxicity  studies,  the 
Agency  has  determined  that  the  FQPA 
Safety  Factor  should  not  be  removed, 
instead  reduced  because: 

a.  There  was  no  assessment  of 
susceptibility  of  the  offspring  in 
functional/neiuological  development  in 
the  developmental  and  reproductive 
studies. 

b.  There  is  evidence  of  neurotoxicity 
in  mice,  rats  and  dogs. 

c.  There  is  concern  for  endocrine 
(thyroid  hormone)  disruption  as 
evidenced  in  several  species  (mice,  rats, 
dogs  and  rabbits). 

2.  Acute  risk.  Using  the  exposure 
assiunptions  of  100%  PCT  and  tolerance 
level  residues  for  all  commodities,  at  the 
95th  percentile,  16%  of  the  aPAD  was 
utilized  for  children,  1-6  years  old,  the 
major  identifiable  subgroup  with  the 
highest  aggregate  exposiue.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  aPAD.  Despite  the 
potential  for  exposiue  to  N-(4- 
fluorophenyl)-N-(l-methylethyl)-2-[[5- 
(trifluoromethyl)-l  ,3 ,4-thiadiazol-2- 
yl]Gxy]acetamide  in  drinking  water, 
after  calculating  a  DWLCX:  (630  ppb)  for 
children,  1-6  years  old  and  comparing 

it  to  conservative  model  estimates  of 
acute  concentrations  of  N-{4- 
fluorophenyl)-N-(l-methylethyl)-2-[(5- 
(trifluoromethyl)-!  ,3,4-thiadiazol-2- 
yl]oxy]acetamide  in  surface  and  ground 
water  (12  ppb  and  0.12  pbb, 
respectively),  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
theaPAD. 

3.  Chronic  risk.  Using  the  exposure 
assiunptions  of  tolerance  level  residues 
for  all  commodities  and  PCT  treated 
values  of  16%  for  com,  26%  for 
soybeans  and  26%  for  cereal  grains, 
^A  has  concluded  that  aggregate 
exposiuB  to  JV-(4-fluorophenyl)-A/-(l- 
methylethyl)-2-[[5-(trifluoromethyl)- 

1 ,3,4-thiadiazol-2-yl]oxy]acetamide 
from  food  wiU  utilize  less  than  41%  of 
the  cPAD  for  children,  1-6  years  old, 
the  major  identifiable  subgroup  with  the 
highest  aggregate  exposure.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  cPAD  because  the 
cPAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  wUl  not  pose  appreciable 
risks  to  human  health.  Despite  the 
potential  for  chronic  exposure  to  N-(4- 
fluorophenyl)-N-(l-methylethyl)-2-([5- 
(trifluoromethyl)-l,3,4-thiadiazol-2- 
yl]oxy]acetamide  in  drinking  water, 
after  calculating  a  DWLOC  (24  ppb)  for 


children,  1-6  years  old  and  comparing 
it  to  conservative  model  estimates  of 
concentrations  of  N-(4-fluorophenyl)-JV- 
(l-methylethyl)-2-[(5-(trifluoromethyl)- 
1 ,3,4-thiadiazol-2-yl]oxyjacetamide  in 
siuface  and  ground  water  (2.7  ppb  and 
0.12  pbb,  respectively),  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  cP AD. 

4.  Short-  or  intermediate-term  risk. 
There  are  no  non-dietary,  non- 
occupational exposiu^s  expected  from 
the  use  of  this  chemical.  Therefore,  no 
short-  and  intermediate-term  risk 
assessments  were  conducted. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  fit>m  aggregate  exposure  to  N- 
(4-iluorophenyi)-N-(l-methylethyi)-2- 
Il5-(trifluoromethyl)-l  ,3 ,4-thiadiazol-2- 
yl]oxy]acetamide  residues. 

IV.  Other  Conrideratioiis 

A.  Metabolism  in  Plants  and  Animals 

The  nature  of  the  residue  in  plants 
and  livestock  has  been  adequately 
defined  for  this  section  18.  In  plants, 
metabolism  data  are  available  for  N-(4- 
fluorophenyl)-JV-(l-methylethyl)-2-[l5- 
(trifluoromethyl)-l  ,3 ,4-thiadiazol-2- 
yl]oxy]acetamide  on  com  and  soybeans. 
For  both  crops,  the  residues  of  concern 
are  parent  7V-(4-fluorophenyl)-Ar-(l- 
methylethyl)-2-[[5-(trifluoromethyl)- 
l,3,4-thiadiazol-2-yl]oxy]acetamide  and 
metabolites  containing  the  4-fluoro-iV- 
methylethyl  benzenamine  moiety.  In 
livestock,  metabolism  data  are  available 
for  N-{4-fluorophenyl)-Af-(l- 
methylethyl)-2-[[5^tri{luoromethyl)- 
l,3,4-thiadiazol-2-yl]oxy]acetamide  in 
goats  and  hens.  The  residues  of  concern 
in  ruminants  and  poultry  are  parent  N- 
(4-fluorophenyl)-N-(l-methylethyl)-2- 
[[5-(trifluoromethyl)-l,3,4-thiadiazol-2- 
yljoxyjacetamide  and  metabolites 
containing  the  4-fluoro-Af-methylethyl 
benzenamine  moiety. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(example  -  gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furiow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  (703)  305-5229. 

C.  Magnitude  of  Residues 

N-(4-fluorophenyl)-N-(l-methylethyl)- 
2-[[5-(trifluoromethyl)-1.3,4-thiadiazol- 


2-yl]oxy]acetamide  and  the  metabolites 
FOE  oxalate,  FOE  sulfonic  acid  (as  its 
sodiiun  salt,  monohydrate),  and  FOE 
thioglycolate  sulfoxide  were  tested 
through  the  FDA  multi-residue  methods 
B,  C,  D,  and  E.  Testing  through  multi- 
residue  method  A  is  not  required 
because  iV-(4-fluorophenyl)-JV-(l-     - 
methylethyl)-2-[[5-(trifluoromethyl)- 
l,3,4-thiadiazol-2-yl]oxy]acetamideand 
its  metabolites  do  not  contain  the  N- 
methylcarbamate  structiue.  FDA  will 
review  the  multi-residue  methods  data 
to  determine  sufficiency. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  tolerances  for  iV-(4- 
fluorophenyl)-A/-(l-methylethyl)-2-[[5- 
(trifluoromethyl)-l  ,3,4-thiadiazol-2- 
yl]oxy]aceliunide  on  wheat. 

E.  Rotational  Crop  Restrictions 

A  field  acciunulation  in  rotational 
crops  study  has  been  reviewed  and 
found  to  support  the  plant-back 
intervals  of  1  and  4  months  for  potatoes 
and  carrots,  respectively.  No  plant-back 
interval  is  needed  for  com,  soybeans, 
alfalfe,  clover,  cereal  grains,  and  grasses 
since  they  already  have  temporary 
tolerances.  No  other  crops  may  be 
rotated. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  N-(4- 
fluorophenyl)-N-(l-methylethyl)-2-[[5- 
(trifluoromethyl)-l  ,3,4-thiadiazol-2- 
yl]oxy]acetamide  and  its  metabolites 
containing  the  4-fluoro-Ar-methylethyl 
benzenamine  moiety  in  wheat  grain  at  1 
ppm,  wheat  forage  at  10  ppm,  wheat  hay 
at  2  ppm,  wheat  straw  at  0.5  ppm,  meat, 
kidney,  and  fat  of  cattle,  goats,  horses, 
hogs,  and  sheep  at  0.05  ppm  and  meat 
byproducts  (other  than  kidney)  at  0.10 
ppm. 

VL  Ob|ections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
ourently  has  procedural  regulations 
which  govem  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  imtil  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  October  5, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
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he  a  ring  on  those  objections.  Objections 
ana  hearing  requests  must  be  filed  with 
th0;Hearing  Clerk,  at  the  address  given 
ui:i4er  the  "ADDRESSES"  section  (40 
CitR  178.20).  A  copy  of  the  objections 

^/or  hearing  requests  filed  with  the 

ring  Clerk  should  be  submitted  to 
ilOPP  docket  for  this  rulemaking.  The 
jj^ctions  submitted  must  specify  the 

irisions  of  the  regulation  deemed 
ob|ectionable  and  the  grounds  for  the 
obj^ons  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
feejprescribed  by  40  CFR  180.33(i).  EPA 
is  Authorized  to  waive  any  fee 
reqidrement  "when  in  the  judgement  of 
the-  Administrator  such  a  waiver  or 
re^fnd  is  equitable  and  not  contrary  to 
th0>  purpose  of  this  subsection."  For 
at^itional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7N)5C),  Office  of  Pesticide  Programs, 
EOTironmental  Protection  Agency,  401 
M]$t.,  SW.,  Washington.  DC  20460. 
Office  location,  telephone  niunber,  and 
e-i^  address:  Rm.  239,  Crystal  Mall 
«2J,jl921  Jefferson  Davis  Hwy., 
ton,  VA,  (703)  305-5697, 
to^pkins.jim@epa.gov.  Requests  for 

Iver  of  tolerance  objection  fees 
sfabuld  be  sent  to  James  Hollins, 

Drmation  Resources  and  Services 

sion  (7502C),  Office  of  Pesticide 

i.  Environmental  Protection 

bncy,  401  M  St.,  SW.,  Washington. 

120460. 

'  a  hearing  is  requested,  the 
objJBctions  must  include  a  statement  of 
th|a|  factual  issues  on  which  a  hearing  is 
ret]uested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
eyijdence  relied  upon  by  the  requestor 
(4i)  CFR  178.27).  A  request  for  a  hearing 
WW  be  granted  if  the  Administrator 
d^rmines  that  the  material  submitted 
sfadws  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reiponable  possibility  that  available 
e\|i|dence  identified  by  the  requestor  ~ 
Id,  if  established,  resolve  one  or 
I  of  such  issues  in  favor  of  the 

lestor.  taking  into  account 
ui^(M)ntested  claims  or  facts  to  the 
cc  Atrary;  and  resolution  of  the  factual 
isi  iues  in  the  manner  sought  by  the 
rejijuestor  would  be  adequate  to  justify 
tfan  action  requested  (40  CFR  178.32). 
Ii]A)rmation  submitted  in  connection 
with  an  objection  or  hearing  request 
'  be  claimed  confidential  by  marking 
part  or  all  of  that  information  as 
Information  so  marked  will  not  be 

closed  except  in  accordance  with 
pMcedures  set  forth  in  40  CFR  part  2. 
A  ( »py  of  the  information  that  does  not 
cc  11  itain  CBI  must  be  submitted  for 
in  I  lusion  in  the  public  record. 


Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vn.  Public  Record  and  Electronic 
Sabmissions 

'EPA  has  established  a  record  for  this 
regulation  imder  docket  control  number 
[OPP-300897]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  ail  cdmments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
b^inning  of  this  document. 

Vm.  Regulatory  Assessment 
ReiiuireaMnts 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 


Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408(I){6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  die  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950).  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875. 
entiUed  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28. 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
govOTnments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  OrdOT  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfimded  mandates." 

Today's  nde  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule    'M 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 
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C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Ck>nsuItation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19. 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significandy  or  imiquely 
affects  the  conununities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  communities." 

Today's  rule  does  not  significandy  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IX.  Submitaion  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricidtural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  July  28, 1999. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18&-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

2.  In  §  180.527,  by  adding  paragraph 
(b)  to  read  as  follows: 

S  180.527    rH4-fluorophenyl)-N-<1- 
m«thyl«lhyl)-2-{[5-(trmiJoromethy  l)-1  ^,4- 
thiadla2ol-2-yQoxy]ac«tamide;  tolerances 
for  residiJM. 

***** 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  combined  residues  of  N-(4- 
fluorophenyl)-JV-(l-methylethyl)-2-([5- 
(trifluoromehtyl)-l,3,4-thiadiazol-2- 
yl]oxy]acetamide  and  its  metabolites 
containing  the  4-fluoro-N-methylethyl 
benzenamine  moiety  in  or  on  the 
following  food  commodities. 


Commodity 


Cattle,  fat 

Cattle,  kidney  ... 

Cattle,  meat  

Cattle,  meat  t>y- 
products  

Goats,  fat 

Goats,  kidney  ... 

Goats,  meat 

Goats,  meat  by- 
products  

Hogs,  fat  , 

Hogs,  kidney 

Hogs,  meat  

Hogs,  meat  t>y- 
products  

Horses,  fat  

Horses,  kidney  .. 

Horses,  meat  .... 

Horses,  meat  by- 
products   

Sheep,  fat 

Sheep,  kidney  ... 

Sheep,  meat  

Sheep,  meat  by- 
products   

Wheat,  forage  ... 

Wheat,  grain  

Wheat,  hay  


Parts  per 
million 


0.05 
0.50 
0.05 

0.10 
0.05 
0.50 
0.05 

0.10 
0.05 
0.50 
0.05 

0.10 
0.05 
0.50 
0.05 

0.10 
0.05 
0.50 
0.05 

0.10 
10.0 
1.0 
2.0 


Expiration/ 

Revocation 

Date 


7/31/01 
7/31/01 
7/31/01 

7/31/01 
7/31/01 
7/31/01 
7/31/01 

7/31/01 
7/31/01 
7/31/01 
7/31/01 

7/31/01 
7/31/01 
7/31/01 
7/31/01 

7/31/01 
7/31/01 
7/31/01 
7/31/01 

7/31/01 
7/31/01 
7/31  A)1 
7/31/01 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Wheat,  straw 

0.50 

7/31/01 

IFR  Doc,  99-20317  Filed  &-5-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300895;  FRL-6091-6] 
RIN  207O-AB78 

Sodium  Chlorate;  Extension  of 
Exemption  from  Raquirement  of  a 
Tolerance  for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  extends  a 
time-limited  exemption  fit>m  the 
requirement  of  a  tolerance  for  residues 
of  the  desiccant  sodium  chlorate  in  or 
on  wheat  for  an  additional  1  V2-year 
period.  This  exemption  fit)m  the 
requirement  of  a  tolerance  will  expire 
and  is  revoked  on  Jidy  31,  2001.  This 
action  is  in  connection  with  a  crisis 
exemption  declared  imder  section  18  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  audiorizing 
use  of  the  pesticide  on  wheat.  Section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  requires  EPA  to  establish 
a  time-limited  tolerance  or  exemption 
firom  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
imder  an  emergency  exemption 
authorized  under  FIFRA  section  18. 
DATES:  This  regulation  becomes 
effective  August  6, 1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA,  on  or  before  October  5, 1999. 
AOORESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-3008951, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
rtjquests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300895],  must  also  be  submitted  to: 
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Ptiblic  Information  and  Records 
Int  Jgrity  Branch,  Information  Resources 
ai  1 1  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Pilotection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
a  I  :^py  of  objections  and  hearing 

ests  to  Rm.  119,  Crystal  Mall  2  (CM 
1921  Jefferson  Davis  Hwy., 
ington,  VA. 
copy  of  objections  and  hearing 
ests  filed  with  the  Hearing  Clerk 
also  be  submitted  electronically  by 
ding  electronic  mail  (e-mail)  to:  opp- 
dbtket@epa.gov.  Copies  of  electronic 
objjections  and  hearing  requests  must  be 
sijimitted  as  an  ASCII  file  avoiding  the 
usd  of  special  characters  and  any  form 
ofl  encryption.  Copies  of  objections  and 
hsuing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
A$CII  file  format.  All  copies  of 
electronic  objections  and  hearing 
[uests  must  be  identified  by  the 
ket  control  number  lOPP-3008951. 
Confidential  Business  Information 
I)  should  be  submitted  through  e- 
1.  Copies  of  electronic  objections  and 
ing  requests  on  this  rule  may  be 
d  online  at  many  Federal  Depository 
raries. 
FURTHER  INFORMATION  CONTACT:  By 
1:  Libby  Pemberton,  Registration 
ision  (7505C),  Office  of  Pesticide 
grams.  Environmental  Protection 
ncy,  401  M  St.,  SW.,  Washington, 
20460.  Office  location,  telephone 
her,  and  e-mail  address:  Rm.  280, 
#2, 1921  Jefferson  Davis  Hwy., 
ington,  VA,  (703)  308-9364, 
p^^berton.libby@epa.gov. 

ifPLEMENTARY  INFORMATION:  EPA 
is$Ued  a  final  rule,  published  in  the 
ieral  Register  of  December  3, 1997 
FR  63858)  (FRL-5754-1),  which 
ounced  that  on  its  own  initiative 
er  section  408  of  the  Federal  Food, 
g,  and  Cosmetic  Act  (FFDCA),  21 
C.  346a,  as  amended  by  the  Food 

ty  Protection  Act  of  1996  (FQPA) 
iblic  Law  104-170)  it  established  a 
le-limited  exemption  from  the 
uirement  of  a  tolerance  for  the 
dues  of  sodium  chlorate  in  or  on 
w  ieat,  with  an  expiration  date  of  July 
1998.  EPA  extended  the  expiration 
d^^e  of  this  exemption  to  January  31, 
in  a  Federal  Register  notice 
lished  July  1. 1998  (63  FR  35844) 

5795-8).  EPA  established  the 
mption  from  the  requirement  of  a 
irance  because  section  408(1)(6)  of 
th^  FFDCA  requires  EPA  to  establish  a 
tiiBe-limited  tolerance  or  exemption 
bdm  the  requirement  for  a  tolerance  for 
p< )  ;ticide  chemical  residues  in  food  that 
w  1 1  result  from  the  use  of  a  pesticide 
ui  I  ler  an  emergency  exemption  granted 


by  EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  sodium  chlorate  on  wheat  for  this 
year's  growing  season  due  to  the  need 
for  a  harvest  aid  to  desiccate  winter 
weeds  which  developed  in  thin  stands 
of  an  already  diminished  wheat  crop. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  sodiiun 
chlorate  in  or  on  wheat.  In  doing  so, 
EPA  considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  December  3,  1997  (62  FR  63858). 
Based  on  that  data  and  ii^ormation 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  exemption 
from  the  requirement  of  a  tolerance  will 
continue  to  meet  the  requirements  of 
section  408(1)(6).  Therefore,  the  time- 
limited  exemption  from  the  requirement 
of  a  tolerance  is  extended  for  an 
additional  lV2-year  period.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations  (CFR).  Although  this 
exemption  from  the  requirement  of  a 
tolerance  will  expire  and  is  revoked  on 
July  31,  2001.  under  FFDCA  section 
408(1)(5),  residues  of  the  pesticide 
remaining  in  or  on  wheat  after  that  date 
wiU  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  exemption  bom  the 
requirement  of  a  tolerance.  EPA  will 
take  action  to  revoke  this  exemption 
from  the  requirement  tolerance  earlier  if 
any  experience  with,  scientific  data  on, 
or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

I.  Ob|ections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 


procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  October  5,  1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
.is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460.    . 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239.  CM  #2.  1921 
Jefferson  Davis  Hwy..  Arlington.  VA, 
(703)  305-5697.  tompkins.jim@epa.gov. 
Requests  for  waiver  of  tolerance 
objection  fees  should  be  sent  to  James 
Hollins.  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
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A  copy  of  the  infonnation  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
hifonnation  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
SttlHnissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-300895]  (including  any  conunents 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regmation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

m.  Regulatory  Assessment 
Re<]uireiiients 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  under  section  408  of  the 
FFDCA.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 


Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994),  or  require  OMB 
review  in  accordance  with  Executive 
Order  13045,  entiUed  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23. 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
section  408(1)(6)  of  FFDCA,  such  as  the 
exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28. 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 


on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Execytive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siumnary  of  the  natiu« 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 
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ijlrt  of  Subiects  in  40  CFR  Part  180 

Environmental  protection, 
/ 1  Iministrative  practice  and  procedure, 
/.^cultural  commodities.  Pesticides 
a  lid  pests,  Reporting  and  recordkeeping 

uirements. 

Dated:  July  26, 1999. 

ter  Caulkins, 
A  «J/ig  Director,  Registration  Division,  Office 
''esticide  Progwrns. 

'herefore,  40  CFR  chapter  I  is 
a  [liended  as  follows: 

4  kRT  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
dc  Dtinues  to  read  as  follows: 

\uthority:  21  U.S.C.  321(q),  346a  and  371. 

f|- 80.1020    [Anwnded] 

2.  In  §  180.1020,  by  amending 

di  ragraph  (b)  by  changing  the  date  "1/ 
ai/OO"  to  read  "7/31/01". 

(1 11  Doc.  99-20318  Filed  8-5-99;  8:45  am] 
B|l|uNQ  CODE  6560-5a-F 


E  NVIRONMENTAL  PROTECTION 
4pENCY 

I  CFR  Part  745 
»PTS-62128C;  FRL-6097-6] 

1 2070-AC64 

Id;  Requirements  for  Lead-Based 
Mnt  Activities  in  Target  Housing  and 

tiid-Occupied  Facilities;  Certification 
quirements  and  Work  Practice 
standards  for  Individuals  and  Firms; 
tendment 

Al^ENCY:  Environmental  Protection 
gency  (EPA). 

Final  rule. 

^UMMARY:  EPA  is  amending  the 
procedural  requirements  for  training 
aUd  certification  of  workers  involved  in 
Iped-based  paint  activities  in  target 
fusing  and  child-occupied  facilities  by 
ending  the  effective  dates  for 
irtification  of  individuals  and  firms 
d  use  of  work  practice  standards  that 
contained  in  the  final  regulations 
iomulgated  under  section  402  of  the 
'oxic  Substances  Control  Act  (TSCA). 
'he  extension  applies  only  in  those 
^^ates  and  Indian  Tribes  where  EPA  is 
c  i>erating  the  Federal  lead-based  paint 
ogram.  EPA  is  extending  these 
"ective  dates  in  order  to  provide 
ditional  time  for  individuals  to 
:ome  trained  and  certified  to  conduct 
lapd-based  paint  activities  safely, 
laliably,  and  effectively.  EPA  believes 


that  the  extension  of  the  effective  dates  ^ 
will  result  in  successful  implementation 
of  the  Federal  progreun  and  ensure  the 
availability  of  a  well-qualifieii 
workforce  to  perform  risk  assessments, 
abatements,  and  other  lead-based  paint 
activities. 

DATES:  This  action  is  effective  on 
August  6, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  contact  Ellie 
Clark,  National  Program  Chemicals 
Division,  Office  of  Pollution  Prevention 
and  Toxics  (7404),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  202-260-3402;  fax  number: 
202-260-0770;  e-mail  address: 
clark.ellie@epa.gov. 

For  general  information  contact 
Christine  M.  Augustyniak,  Associate 
Director,  Environmental  Assistance 
Division  (7408),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
numbers:  202-554-1404  and  TDD:  202- 
554-0551;  e-mail  address:  TSCA- 
Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  operate  a  training 
program  required  to  be  accredited  imder 
40  CFR  745.225,  or  if  you  are  a 
professional,  individual,  or  firm  who 
must  be  certified  to  conduct  lead-based 
paint  activities  in  accordance  with  40 
CFR  745.226.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Type  of  Enti- 
ty 

SIC  Code 

Examples  of 
Entities 

Lead  abate- 

1799, 

Workers,  super- 

ment pro- 

8734 

visors,  in- 

fessionals 

spectors,  risk 

assessors 
and  project 
designers  en- 

gaged in 
lead-based 
paint  activi- 
ties. 
Firms  engaged 
in  lead-based 
paint  activi- 
ties. 

Training  pro- 

1799, 

Training  pro- 

grams 

8331, 

grams  pro- 

8742. 

viding  training 

8748 

services  in 
lead-based 
paint  activi- 
ties. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  above  could  also  be 
affected.  The  Standard  Industrial 
Classification  (SIC)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  atftion 
applies  to  certain  entities.  To  determine 
whether  you  or  yoiu  business  are 
affected  by  this  action,  you  should 
carefully  examine  this  action  and  the 
applicability  provisions  in  40  CFR  part 
745,  subpart  L.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
ssction. 

II»  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  dociunent  and  certain 
other  available  docimients  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-  Environmental 
Dociunents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-62128B.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action  and  other 
information  related  to  this  artinn, 
including  any  information  claimed  as 
confidential  business  information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an  ■ 
applicable  comment  period,  is  available 
for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 
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m.  What  Does  this  Amendment  Do? 

A.  Background 

In  1996,  EPA  published  the  final 
TSCA  section  402/404  rule  for  training 
and  certification  of  workers, 
accreditation  of  training  programs,  and 
model  State  programs  for  lead-based 
paint  activities  in  target  housing  and 
child-occupied  facilities  (61  PR  45778, 
August  29, 1996)  (FRL-5389-9).  At  that 
time,  the  implementation  of  the  Federal 
program  was  delayed  until  August  29, 
1998.  to  allow  States  and  Indian  Tribes 
to  apply  and  receive  authorization  to 
run  their  own  EPA-approved  lead-based 
paint  programs  based  on  the  model 
pr^zram. 

Ine  final  rule  provided  for  an 
additional  phase-in  period  to  allow  the 
regulated  community  to  come  into 
compliance  after  the  Federal  program 
became  effective  in  non-authorized 
States  and  Tribes  on  August  29, 1998. 
After  March  1, 1999,  training  programs 
could  no  longer  provide,  offer,  or  claim 
to  provide  training  or  refiresher  training 
for  lead-based  paint  activities  defined  at 
§  745.223  without  being  accredited  by 
EPA  according  to  the  requirements  of 
§  745.225.  The  rule  also  stated  that  after 
August  30, 1999,  no  individuals  or  firms 
could  perform,  offer,  or  claim  to  perform 
lead-based  paint  activities  as  defined  at 
§  745.223  without  certification  from 
EPA  under  §  745.226  to  conduct  those 
activities.  A  special  provision  at 
§  745.226(d)  was  effective  only  until 
August  30, 1999,  and  allowed 
individuals  to  seek  certification  based 
on  prior  training  and  completion  of  a 
refresher  course  and  a  certification  exam 
(if  applicable).  Additionally,  after 
August  30, 1999,  all  lead-based  paint 
activities  were  to  be  performed 
according  to  the  work  practice  standards 
at  §745.227. 

The  Federal  program  under  part  745, 
subpart  L  became  effective  August  31, 

1998,  in  all  non-authorized  States  and 
Tribes.  The  accreditation  requirements 
at  §  745.225  became  effective  March  1, 

1999,  and  all  training  providers  must 
now  be  accredited  by  EPA  to  offer  lead- 
based  paint  activities  courses  in  the 
Federad  program. 

B.  Program  Implementation 

Although  EPA  has  been  reviewing 
applications  for  accreditation,  there 
have  been  several  unavoidable  delays 
which  have  slowed  the  process  of 
approving  a  sufficient  number  of 
training  providers  to  accommodate  the 
niimber  of  individuals  seeking 
certification  prior  to  the  August  30, 
1999  date.  Two  important  items,  the 
model  training  courses  and  the  fee 
schedule,  were  not  made  available  by 


>XPA  to  training  pro\iders  in  a 
sufficiently  timely  fashion  to  allow 
them  to  prepare  their  application 
packages  well  in  advance  of  the 
deadlines. 

In  the  preamble  to  the  final  rule,  EPA 
indicated  that  it  would  make  model 
training  coiuses  available  in  advance  for 
training  providers  to  use  in  developing 
their  programs  (61  FR  45778,  at  45783). 
Under  §  745.225{b)(l)(iii),  tiaining 
providers  who  used  EPA  model  training 
materials  may  submit  an  abbreviated 
application  package  for  accreditation 
and  thus  potentially  accelerate  the 
accreditation  process.  However,  EPA 
was  unable  to  make  all  model  training 
materials  immediately  available  to 
training  providers.  The  updating  of 
some  of  these  courses  to  reflect  the 
course  ciuricula  iu  §  745.225(d)  was 
initially  delayed.  The  development  of  a 
new  model  course  for  the  project 
designer  discipline  has  not  yet  been 
completed.  EPA  has  also  changed 
distributors  for  the  model  training 
course  materials.  The  course  materials 
were  not  available  to  the  regulated 
community  while  a  new  distributor  was 
being  sought  and  contract  arrangements 
finalized. 

EPA  was  also  delayed  in 
promulgating  the  final  fee  rule  setting 
out  the  fee  schedule  for  accreditation  of 
training  providers  and  certification  of 
contractors.  The  final  fee  rule  was 
effective  June  11, 1999  (64  FR  31092, 
June  9, 1999)  (FRL-6058-6).  Prior  to  its 
publication,  training  providers  were 
unsure  as  to  the  fee  structiue  and  may 
have  delayed  preparing  accreditation 
applications  while  waiting  for  the  fee 
rule  to  be  finalized. 

Because  of  these  delays,  some  areas  of 
the  U.S.  where  EPA  is  running  the 
Federal  program  have  insufficient 
training  courses  currently  available  for 
the  number  of  individuals  seeking 
certification.  In  some  areas  this  is  due 
to  a  lack  of  training  provider  applicants 
to  provide  training.  In  other  areas,  this 
is  due  to  a  backlog  of  training  provider 
applications  needing  review  by  EPA. 
IJespite  the  fact  that  the  August  30 
deadline  is  nearing,  EPA  has  received 
only  a  few  certification  applications 
because  of  the  difficulty  for  many 
individuals  to  take  the  courses  needed 
prior  to  applying  for  certification.  The 
lack  of  refresher  coiuses  has  been  a 
particular  problem  for  those  who  wish 
to  use  the  certification  based  on  prior 
training  provisions  at  §  745.226(d)  that 
require  completion  of  an  EPA- 
accredited  refresher  course. 
Additionally,  EPA  has  not  made  the 
certification  exam  available  for 
inspectors,  risk  assessors,  and 
supervisors  who  are  required  by 


§  745.226(b)(l)(ii)  to  pass  a  certification 
exam  after  completing  the  training 
courses.  Although  EPA  expects  to  start 
offering  the  exam  before  the  August  30, 
1999  deadline,  there  would  not  be 
adequate  time  before  August  30  to 
accommodate  the  many  individuals 
who  must  take  the  exam  prior  to 
certification. 

C.  Extension  Necessary 

EPA  believes  that  it  is  necessary  to 
extend  the  effective  dates  for 
certification  and  work  practice 
standards  to  March  1,  2000,  to  allow  for 
successful  implementation  of  the 
Federal  program.  This  will  allow  EPA 
time  to  accredit  sufficient  training 
providers  to  accommodate  the  many 
individuals  who  must  be  certified.  In 
particular,  EPA  wishes  to  acconunodate 
those  individuals  who  have  years  of 
experience  conducting  lead-based  paint 
activities  and  choose  to  use  the 
certification  based  on  prior  training 
provisions  at  §  745.226(d),  which  would 
also  be  extended  until  March  1 ,  2000. 
These  individuals  must  take  refi^sher 
courses,  which  EPA  expects  to  be    ' 
available  in  greater  niunbers  with  the 
extended  effective  date.  Once 
individuals  take  the  appropriate 
courses,  inspectors,  risk  assessors,  and 
supervisors  must  also  complete  the 
appropriate  certification  exams.  EPA 
will  have  those  exams  in  place  and 
available  for  all  those  who  seek  to  take 
the  exams  prior  to  the  March  1 ,  2000 
deadline.  This  extension  only  applies  in 
States  and  Tribes  where  EPA  is 
operating  the  Federal  lead-based  paint 
program  under  part  745,  subpart  L.  It 
does  not  affect  States  and  Tribes 
operating  EPA-authorized  programs 
under  part  745,  subpart  Q.  Additionally, 
in  the  Federal  program,  the  extension 
for  use  of  work  practice  standards  does 
not  apply  once  an  individual  is  certified 
by  EPA,  because  §  745.226(a)(4)  states 
that  individuals  who  have  received  EPA 
certification  must  conduct  lead-based 
paint  activities  in  compliance  with  the 
appropriate  work  practice  standards  in 
§  745.227. 

Without  the  extension  of  the  effective 
dates,  EPA  does  not  believe  that  it  is 
currentiy  possible  to  have  effective 
implementation  of  the  Federal  lead-  ' 
based  paint  program  and  ensure  that 
individuals  are  well-trained  in 
conducting  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities.  EPA  is  concerned  that  under 
the  original  deadline,  individuals  who 
could  not  be  certified,  because  of  the 
lack  of  available  training  courses  and/or 
certification  exams,  would  not  be  able  to 
legally  perform  lead-based  paint 
activities  after  August  30. 1999.  This 
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'  <  ould  reduce  the  availability  of  a  well- 
l  naliHed  workforce  to  conduct  lead- 
>ased  paint  activities.  EPA  believes  that 
:  t  is  more  appropriate  to  extend  the 
I !  fective  dates  to  allow  an  appropriate 
1 1  nount  of  time  for  individuals  to 
( ;  jmplete  the  necessary  prerequisites 
1 1  id  receive  certification.  EPA  will  work 

0  assist  the  regulated  community  in 

;  )ming  into  compliance  by  the  March  1 , 
!0OO  deadline. 

y.  Why  is  this  Amendment  Issued  as 
ki  Final  Rule? 

EPA  is  publishing  this  action  as  a 
lal  rule  without  prior  notice  and 
portunity  to  comment  because  the 
gency  believes  that  providing  notice 
d  an  opportimity  to  comment  is 
practicable,  unnecessary  and  would 
contrary  tn  the  public  interest.  EPA 
,ds  that  there  is  good  cause  to  issue  a 
al  rule,  without  utilizing  all  of  the 
tice  and  public  comment  procedures 
section  553(b)  of  the  Administrative 

edxae  Act  (APA).  It  is  impracticable 
utilize  the  full-scale  notice  and 
mment  proceedings  in  section  553(b], 
use  such  proceedings  would 
lecesarily  extend  the  rulemaking 
ess  beyond  the  August  30, 1999 
fective  date,  and  woiUd  further  delay 
e  implementation  of  certification 
uirements  and  work  practice 
andards.  Congress  clearly  intended 
at  EPA  act  expeditiously  to 
omulgate  training  and  certification 
uirements  for  lead-based  paint 
ivities,  and  even  established  a 
deadline  for  their  promulgation.  EPA 
:  id  not  meet  the  deadline  because  of  the 
t  me-consuming  process  that  was 
D  ecessary  to  develop  the  Federal 
a  ccreditation,  training  and  certification 
rocesses  and  the  State  and  Tribal 
thorization  program.  If  EPA  were  to 
evelop  and  publish  a  notice  of 
roposed  rulemaking  pursuant  to 

1  action  553(b],  the  full  implementation 
c  f  the  Federal  training  and  certification 
r  jquirements  would  be  even  further 

c  elayed.  As  explained  above,  the 

i  mendments  contained  in  this  action 

ii  rill  only  extend  the  effective  dates  for 

t  le  Federal  program  certification 

r  jquirements  and  work  practice 

9  tandards  to  March  1,  2000.  EPA  is  not 

[  laking  any  changes  to  the  substantive 

r^uirements  of  the  current  part  745, 

slubpart  L  provisions.  EPA  is  extending 

t  lese  effective  dates  in  order  to  provide 

i  dditional  time  for  individuals  to 

:  ecome  trained  and  certified  to  conduct 

i  sad-based  paint  activities  safely, 

t  jliably,  and  effectively.  EPA  therefore 

i  nds  that  there  is  "good  cause"  imder 

stection  553(b)(3)(B)  of  the  APA  (5  U.S.C. 

[  53(b)(3)(B))  to  make  this  amendment 

i  irithout  prior  notice  and  comment. 


V.  Do  Any  of  the  Regulatory 
Assessment  Requirements  Apply  to  this 
Action? 

No.  This  final  rule  does  not  impose 
any  new  requirements.  It  only  extends 
effective  dates  that  are  contained  in  the 
Code  of  Federal  Regulations  (CFR).  As 
such,  this  action  does  not  require  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866,  entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993), 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  impose  any 
enforceable  duty,  contain  any  unfunded 
mandate,  or  impose  any  significant  or 
imique  impact  on  small  governments  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993)  and  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  or  special 
consideration  of  environmental  justice 
related  issues  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  In  addition, 
since  this  action  is  not  subject  to  notice 
and  comment  requirements  under  the 
APA,  or  any  other  statute,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  et  seq.). 

EPA's  compliance  with  these  statutes 
and  Executive  Orders  for  the  underlying 
rule  is  discussed  in  the  preamble  for  the 
final  rule  (61  FR  45778,  at  45808). 

VI.  Will  EPA  Submit  this  Final  Rule  to 
Congress  and  the  Comptroller  General? 

Yes.  The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 


Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  uimecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  EPA  has  made  such  a 
good  cause  finding  for  this  final  rule, 
and  established  an  effective  date  of 
August  6, 1999.  Pursuant  to  5  U.S.C 
808(2),  this  determination  is  supported 
by  the  brief  statement  in  Unit  FV.  of  this 
preamble.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  R^iister.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Fait  745 

Enviromnental  protection.  Hazardous 
substances,  Lead,  Recordkeeping  and 
reporting  requirements. 

Dated:  July  29, 1999. 
Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  745  is 
amended  as  follows: 

PART  745  [AMENDED] 

1.  The  authority  citation  for  part  745 
continues  to  read  as  follows: 

Authority!  15  U.S.C.  2605.  2607.  2681-2692 
and  42  U.S.C.  4852d. 

2.  In  §  745.226,  by  revising  paragraphs 
(a)(5),  (d)(2),  and  (f)(1)  to  read  as 
follows: 

S  745.226    Certification  of  individuals  and 
films  engaged  in  lead-based  paint 
activities;  target  housing  and  child- 
occupied  facilities. 

(a)     *        *        * 

(5)  It  shall  be  a  violation  of  TSCA  for 
an  individual  to  conduct  any  of  the 
lead-based  paint  activities  described  in 
§  745.227  after  March  1,  2000,  if  that 
individual  has  not  been  certified  by  EPA 

pursuant  to  this  section  to  do  so. 

***** 

(d)    *       * 

(2)  Individuals  shall  have  until  March 
1,  2000,  to  apply  to  EPA  for  certification 
und^r  the  above  procedures.  After  that 
date,  all  individuals  wishing  to  obtain 
certification  must  do  so  through  the 
procedures  described  in  paragraph  (a), 
and  paragraph  (b)  or  (c)  of  this  section, 
according  to  the  discipline  for  which 
certification  is  being  sought. 


(f) 
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(1)  All  firms  which  perform  or  offer  to 
perform  any  of  the  lead-based  paint 
activities  described  in  §  745.227  after 
March  1,  2000,  shall  be  certified  by 
EPA. 

3.  In  §  745.227,  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

S745.227  WoiKpractkMttandardsfor 
conducting  iMMl-bMMl  paint  acUvHiM: 
tvgat  twining  and  chiltf-occupiad  faciiitia*. 

(a)  ^        •        • 

(1)  Beginning  on  March  1,  2000,  all 
lead-based  paint  activities  shall  be 
performed  pursuant  to  the  work  practice 

standards  contained  in  this  section. 

***** 

4.  In  §  745.239,  by  revising  paragraphs 
(b)  and  (c)  to  read  as  follows: 

1745^(39    Eftactivadataa. 

***** 

(b)  No  individual  or  firm  shall 
perform,  offer,  or  claim  to  perform  lead- 
based  paint  activities,  as  defined  in  this 
subpart,  without  certification  fitim  EPA 
to  conduct  such  activities  pursuant  to 

§  745.226  on  or  after  March  1,  2000. 

(c)  All  lead-based  paint  activities  shall 
be  performed  pursuant  to  the  work    ^ 
practice  standards  contained  in 

§  745.227  on  or  after  March  1,  2000. 

(FR  Doc.  99-20372  Filed  8-5-99;  8:45  am] 
■aiMQ  COOE  M60-50-F 


FEDERAL  EMERGENCY 
MANAQEyENT  AGENCY 

44CFRPart64 
[Doehet  No.  FEIIA-77iq 

Ltet  Of  CommunltiM  Eligible  tor  the 
Sale  of  Flood  bMurance 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 


the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  Usted  in  the 
third  column  of  the  table. 

ADDRESSES:  Flood  insiuance  policies  for 
property  located  in  the  conmumities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  bom 
the  NFlP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Support  Division,  Mitigation 
Directorate,  500  C  Street  SW.,  room  417, 
Washington,  EX:  20472,  (202)  646-3619. 

SUPPI^MENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insiuance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Associate  Director  of 
the  Federal  Emergency  Management 
Agency  has  identified  the  special  flood 
hazard  areas  in  some  of  these 
communities  by  publishing  a  Flood 
Hazard  Boimduy  Map  (FHBM)  or  Flood 
Insiuance  Rate  Map  (FIRM).  The  dat6  of 
the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
coliunn  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published,  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Associate  Director  finds  that  the 
delayed  effective  dates  would  be 
contrary  to  the  public  interest.  The 
Associate  Director  also  finds  that  notice 
and  public  procediue  under  5  U.S.C. 
5S3(b)  are  impracticable  and 
lumecessary. 


National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  bom 
the  requirements  of  44  CFR  part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.  S.  C.  601 
et  seq.,  because  the  rule  creates  no 
additional  burden,  but  lists  those 
commimities  eligible  for  the  sale  of 
flood  insurance. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  October  26, 
1987,  3  CFR,  1987  Comp.,  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subiects  in  44  CFR  Part  64 

Flood  insiuance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— (AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

164.6    [Amandad] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/kx:atJon 


Naw  Eligiblaa    Emaigancy  Program 

Geofgia:  Madison,  city  of,  Morgan  County  

Maine:  Pembroke,  town  of,  Washington  County  . 
Missouri:  Airport  Drive,  village  of,  Jasper  County 

Ottio:  ClaiteviUe,  village  of,  Clinton  County 

Michigan:  Gun  Plain,  township  of,  Allegan  Coun- 
ty 
Minnesota:  Lonsdale,  city  of.  Rice  County , 


Community 
No. 


130224 
230143 
290761 
390820 
260614 

270445 


Effective  date  of  eligit>ility 


June  7,  1999 .. 
June  9,  1999  .. 

do 

do 

June  23,  1999 


..do 


Current  effective 
map  date 


February  21.  1975 
October  29.  1976 
February  14, 1975 
November  10, 1978 
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State/location 


Community 
No. 


Effective  date  of  eligibility 


Current  effective 
map  date 


Ij^ssouri:     McDonald    County,     unincorporated 
areas. 

New  Eligibles — Regular  Program 

(phio:  Riverlea,  village  of,  Franklin  County 
lifomia:  El  Monte,  city  of,  Los  Angeles  County 
ssouri:  Newton  County,  unirKorporated  areas 

Withdrawn 
io:  South  Zanesville,  village  of,  Musldngum 
County. 

Reinstatements 
io:   Dublin,   city  of,   Delaware  and  Franklin 
Counties. 
I  ^ssouri:  Cobalt,  village  of,  Madison  County 

[  Regular  Program  Conversions 

Region  I 

I  Massachusetts:  Wilmington,  town  of,  Middlesex 
County. 

Region  II 
1^  Jersey:  Point  Pleasant  Beach,  borough  of. 

Ocean  County. 
New  York: 

Deerfield,  town  of,  Oneida  County 

Newport,  town  of,  Herkimer  County 

Poland,  village  of,  Herkimer  County  

Russia,  town  of,  Herkimer  County  

Sylvan  Beach,  village  of,  Oneida  County 
^etto  Rkx): 

Bayamon  (Municipality)  

Puerto  Rico  (Commonwealth) 
Region  III 
'  Ifest  Virginia:  Matewan,  town  of,  Mingo  County 

Region  IV 
^orth  Carolina:  Bogue,  town  of,  Carteret  County 

Region  V 

Michigan:  Delta,  charter  township,  Eaton  County 
yjinnesota:  Centerville,  city  of,  Anoka  County 
Region  VI 

^uisiana: 

LeCompte,  town  of,  Rapides  Parish  

Rapides  Parish,  unincorporated  areas 

Region  VIII 
«|orth  Dakota:  Dickinson,  city  of,  Stark  County 

Region  IX 

^lifomia:  Palo  Alto,  city  of,  Santa  Clara  County 

Region  X 

' '  regon: 

Coburg,  city  of.  Lane  County  

Cottage  Grove,  city  of.  Lane  County 

Creswell,  city  of.  Lane  County  

Dunes  City,  city  of,  Lane  County  

Eugene,  city  of.  Lane  County 

Florence,  city  of,  Lane  County  

Junction  City,  city  of.  Lane  County  .. 
Lane  County,  unincorporated  areas  . 

Lowell,  city  of.  Lane  County 

Oakridge,  city  of.  Lane  County  

Springfield,  city  of.  Lane  County  

Veneta,  city  of,  Lane  County 

Westfir,  city  of.  Lane  County 

Region  VI 

rtsxas: 

Austin  County,  unincorporated  areas 

Sealy,  city  of,  Austin  County  

Region  VII 

y|issouri: 

Alexandria,  city  of,  Claris  County 


290817    June  30,  1999 


390692 
060658 
290820 

390860 


390673 
290601 

250227 

340388 

360526 
361111 
360316 
361121 
361042 

720100 
720000 

545538 

370491 

260066 
270008 

220150 
220145 

380117 

060348 


410119 
410120 
410121 
410262 
410122 
410123 
410124 
415591 
410125 
410126 
415592 
410128 
410289 


480704 
480017 


June  9,  1999  .. 
June  16,  1999 
June  30,  1999 


June  9.  1999 


June  21,  1974,  Emerg.iJune  4,  1980  Reg.;  April 
21,  1999  Susp.;  June  15,  1999  Rein. 

February  12,  1985  Emerg.;  July  2,  1987  Reg.; 
March  5,  1990  Susp.;  June  30,  1999  Rein. 


June  2,  1999;  Suspension  Withdrawn 


..do 


.do 
.do 
do 
.do 
.do 

.do 
.do 

.do 

..do 

..do 
..do 


I  ••»#•«»•#■••< 


290080    do 


.do 
.do 

.do 

.do 


.do 

do 

do 

.do' 

.do 

.do 

do 

.do 

do 

.do 

.do 

do 

.do 


June  16,  1999;  suspension  withdrawn 
do 


November  2,  1983 


April  21,  1999 
NFSHA 
April  17,  1985 

October  20,  1978 


April  21,  1999 
July  2.  1987 

June  2,  1999 
Do. 


Do. 
Do. 
Do. 
Do. 
Do. 


Do. 
Do. 

Do. 

Do. 

Do. 
Do. 

bo. 
Do. 

Do. 

Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


June  16,  1999. 
Do. 


Do. 
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State/location 

Community 
No. 

Effective  date  of  eligibility 

Cun-ent  effective 
map  date 

Warren  County,  unincorporated  areas 

Region  iX 
California: 

San  Diego,  dty  of,  San  Diego  County 

290443 

060295 
060284 
060758 
060358 
060297 

410027 
410030 

530041 
530188 
530310 

090096 
090019 
250101 

340008 
34a380 

120373 
120112 
120153 
120161 
120173 
120285 

do 

do 

Do. 

Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 

Do. 
Do. 
Do. 

June  30,  1999 
Do. 
Do. 

Do. 
Do.       . 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

San  Diego  County,  unincorporated  areas 

do 

Shasta  Lake,  city  of,  Shasta  County 

do 

Shasta  County,  unincorporated  areas  

Vista,  city  of,  San  Diego  County 

do „ 

do 

RagionX 

Oregon: 

Clatsop  County,  unincorporated  areas  

do 

Geartiart,  city  of,  Clatsop  County 

do 

Washington: 

Ferry  County,  unincorporated  areas  

Thurston  County,  unincorporated  areas  

do 

do 

Yelm  County,  unincorporated  areas  

do 

Ragicnl 

Connecticut: 

East  Lyme,  town  of.  New  London  CoOnty  .... 

June  30,  1999;  Suspension  Withdrawn 

Westport  town  of,  Fairfield  County 

do 

Massachusetts:  Rowley,  town  of,  Essex  County 

do 

Region  II 

New  Jersey: 

Galloway,  township  of,  Atlantic  County 

do 

Little  Egg  Hartxjr,  township  of.  Ocean  Coun- 
ty 

RagicniV 
Florida: 

Cedar  Key,  city  of.  Levy  County  

do ...._ 

do 

Hillsborough  County,  unincorporated  areas  .. 
Manatee  County,  unincorporated  areas 

do V :.... 

do 

Martin  County,  unincorporated  areas 

do 

Oicaloosa  County,  unincorporated  areas  

do 

St.  Lucie  County,  unincorporated  areas  

do 

Code  for  reading  third  column:  Emerg.— Emergerx:y;  Reg.- 
Non  Special  Flood  Hazard  Area. 


-Regular;  Rein.— Reinstatement;  Susp.— Suspension;  With.— Withdrawn;  NSFHA— 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Issued:  July  23, 1999. 

Michael  J.  Armstrong, 

Associate  Director  for  Mitigation. 

IFR  Doc.  99-20347  Filed  ft-5-99;  8:45  am) 

BNJJNQ  COOE  671»^)6-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

HMD  DoclWt  No.  98-200;  DA  99-1481] 

Assassmant  and  Collection  of    - 
Regulatory  Faaa  For  Fiacal  Year  1999 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  revised  its 
Schedule  of  Regulatory  Fees  on  Jime  11, 
1999,  in  order  to  recover  the  amount  of 
regulatory  fees  that  Congress  has 
required  it  to  collect  for  Bscal  year  1999. 
See  Report  and  Order  in  the  Matter  of 
Assessment  and  Collection  of 


Regulatory  Fees  for  Fiscal  Year  1 999, 
MD  Docket  98-200,  FCC  99-146, 
released  June  18, 1999,  64  FR  35831 
(July  1, 1999).  The  attached  Order 
establishes  the  dates  when  these 
regulatory  fees  must  be  paid. 

DATES:  September  13,  1999,  through 
September  22,  1999,  for  all  annual  fee 
payors.  Beginning  on  September  13, 
1999,  for  applicants  who  pay  fees  in 
advance  in  combination  with  their 
application  fee  for  new,  renewal  and 
reinstateinent  authorizations  in  the 
private  wireless  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roland  Helvajian,  Office  of  Managing 
Director  at  (202)  418-0444. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  August  2, 1999. 
Released:  August  2, 1999. 

1.  The  Managing  Director  has 
determined  the  dates  for  collection  of 
the  fees  adopted  in  the  above-captioned 
proceeding.  See  Assessment  and 
Collection  of  Regulatory  Fees  for  Fiscal 
Year  1999,  FCC  98-200.  released  June 
18, 1999.  64  FR  35831  (July  1. 1999).  We 


are  establishing  collection  dates  as 
indicated  in  paragraphs  2  and  3. 

2.  Annual  regulatory  fees  for 
regulatees  in  the  cable  television, 
common  carrier,  international,  mass 
media,  and  commercial  wireless 
services  are  due  during  the  period 
beginning  September  13, 1999,  and 
ending  September  22,  1999.  Parties 
paying  these  fees  electronically  must 
ensiu«  that  payment  is  received  by  - 
Mellon  Bank  no  later  than  September 
21, 1999,  however  they  are  requested  to 
submit  them  on  September  13th  or 
September  14th  to  facilitate  their  receipt 
and  recording  in  a  timely  fashion. 

3.  Applicants  for  new,  renewal  and 
reinstatement  licenses  in  the  private 
wireless  private  mobile  radio  (PMRS) 
and  the  microwave  radio  services, 
which  pay  annual  fees  of  $13.00  in 
advance  for  each  year  of  their  license 
term  in  combination  with  the 
appropriate  application  fee,  are  to  begin 
paying  the  new  fee  on  September  13, 
1999.  For  private  wireless  licensees  in 
the  aviation,  marine,  general  mobile 
(GMRS),  and  other  land  mobile  radio 
services  paying  $7.00  in  advance  for 
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e  3  ch  year  of  their  license  term  in     ^ 
c  gmbination  with  the  appropriate 
a  [Iplication  fee,  they  also  are  to  begin 
p  i  ying  the  new  fee  on  September  13, 
li'99.  Applicants  for  amateur  vanity  call 
s  i  ps  paying  $1 .40  in  advance  for  each 
y  i  ar  of  their  license  term  in 
c  c  mbination  with  the  appropriate 
amplication  fee,  they  too  are  to  begin 
f « jdng  the  new  fee  on  September  13, 
ii  99. 

4.  Since  the  time  for  collecting  fees  is 
eb  tremely  limited,  we  are  unable  to  offer 
i  1  stallment  payments  for  fiscal  year 
^<i99. 

5.  Accordingly,  It  is  ordered  that  the 
^  ites  for  collection  of  fiscal  year  1999 

;ulatory  fees  are  as  provided  in 

[graphs  2  and  3.  This  action  is  taken 
der  delegated  authority  pursuant  to 
.231(a)  and  §  1.1157(bJ(l)  of  the 
remission's  rules.  47  U.S.C.  0.231(a) 
diid  1.1157(b)(1). 

F  f  deral  Communications  Commission. 

1 1  Bgalie  Roman  Saias, 

i  <  cretojy. 

[  •  R  Doc.  9^-20280  Filed  8-5-99;  8:45  am] 

e  ILUNQ  CODE  S7ia-01-P 


1 1  -DERAL  COMMUNICATIONS 
<i}MMISSION 

i'CFRPart76 

[ ;  S  Docket  No.  96-85;  FCC  99-57] 

1 1  ipiementation  of  the  Cable  Act 
I  IWorm  Provisions  of  the 
Telecommunications  Act  of  1996 

/ 1  iENCY:  Federal  Commimications 
( ;  )mmission. 

t  ( mON:  Final  rule;  annoimcement  of 
f  J  fective  date. 


$4mMARY:  The  Commission's 

endments  to  47  CFR  76.952  and  47 

76.990,  which  contain  information 
Uection  requirements,  will  become 
"ective  on  August  31, 1999.  These 
endments,  which  were  published  in 
le  Federal  Register  on  July  2, 1999, 
late  to  implementation  of  provisions 
the  Telecommunications  Act  of  1996. 
ECTIVE  DATE:  The  amendments  to  47 

76.952  and  47  CFR  76.990, 
blished  at  64  FR  35948  will  become 
"ective  on  August  31, 1999. 
FURTHER  INFORMATION  CONTACT: 
icy  Stevenson  or  Marjorie  Reed 
ne.  Cable  Services  Bureau,  (202) 
8-7200. 
^PPLEMENTARY  INFORMATION: 
jl.  On  March  29, 1999,  the 
( I  }mmission  released  a  Report  and 
( ]  rder,  a  summary  of  which  was 
|)  iblished  in  the  Federal  Register.  See 
(4  FR  35948,  July  2, 1999.  The  Report 


and  Order  implements  the  Cable  Act 
Reform  provisions  of  the 
Telecommunications  Act  of  1996. 
Because  the  rules  imposed  new 
information  collection  requirements,  the 
amendments  to  47  CFR  76.952  and  47 
CFR  76.990  could  not  become  effective 
until  approved  by  the  Office  of 
Management  and  Budget  ("OMB"),  and 
no  sooner  than  August  31,  1999.  OMB 
approved  these  rule  changes  on  June  16, 
1999. 

2.  The  Federal  Register  siunmary 
stated  that  the  Commission  would 
publish  a  dociunent  announcing  the 
effective  date  of  the  rule  changes 
requiring  OMB  approval.  The 
amendments  to  47  CFR  76.952  and  47 
CFR  76.990  become  effective  on  August 
31, 1999.  This  publication  satisfies  the 
statement  that  the  Commission  would 
publish  a  document  announcing  the 
effective  date  of  the  rule  changes 
requiring  OMB  approval.  . 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-20244  Filed  8-5-«9:  8:45  am] 

BtLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[OS  Docket  No.  96-85;  FCC  9»-57] 

Implementation  of  the  Cable  Act 
Reiform  Provisions  of  the 
Telecommunications  Act  of  1996; 
Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  On  July  2, 1999,  the 
Commission  published  a  final  rule 
which  implemented  provisions  of  the 
Teleconununications  Act  of  1996  that 
reform  several  parts  of  Title  VI  of  the 
Communications  Act  of  1934,  including 
a  provision  concerning  notice  by  cable 
operators  to  subscribers  of  service  and 
rate  changes.  This  document  corrects 
that  rule  by  removing  an  incorrect 
amendment  and  publishing  the  correct 
amendment. 

EFFECTIVE  DATE:  August  31,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Stevenson  or  Marjorie  Reed 
Greene,  Cable  Services  Bureau,  (202) 
418-7200. 
SUPPLEMENTARY  INFORMATION: 

On  March  29, 1999,  the  Commission 
released  a  Report  and  Order,  a  summary 
of  which  was  published  in  the  Federal 
Register.  See  64  FR  35948,  July  2, 1999. 


In  that  rule,  published  in  the  Federal 
Register  on  July  2, 1999,  an  amendment 
was  made  to  47  CFR  76.1603(e).  The 
amendment  to  47  CFR  76.1603(e) 
should  have  instead  been  made  to  47 
CFR  76.964(b).  The  Commission  has 
released,  and  will  soon  publish  in  the 
Federal  Register,  a  Report  and  Order 
(FCC  99-12)  which  redesignates  47  CFR 
76.964(b)  as  47  CFR  76.1603(e).  The 
change  the  Conunission  made  to  the 
rule  published  on  July  2, 1999 
anticipated  that  the  requirement  had 
previously  been  moved.  This  document 
corrects  that  error. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

The  rule  published  on  July  2, 1999  at 
64  FR  35948,  is  contnjted  as  follows: 

PART  76-(CORRECTED] 

1.  On  page  35951,  in  the  third 
colunm,  amendatory  instruction  17  and 
the  amendment  to  §  76.1603(e)  are 
removed. 

2.  The  following  amendatory 
instruction  and  amendment  are  added 
in  its  place: 

17.  Section  76.964  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  76.964    Written  notification  of  changes  iii 
rates  and  services. 

*  *        *        *    '    * 

(b)  To  the  extent  the  operator  is 
required  to  provide  notice  of  service  and 
rate  changes  to  subscribers,  the  operator 
may  provide  such  notice  using  any        *i^ 
reasonable  written  means  at  its  sole 
discretion. 

*  *        *     '    •        * 

[FR  Doc.  99-20243  Filed  8-5-99;  8:45  am] 

BUJJNG  CODE  e712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart635 

[I.D.  072999A] 

Atlantic  Highly  Migratory  Species 
Fisheries;  Atlantic  Bluefin  Tuna 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Adjustment  of  General  category 

daily  retention  limit  on  previously 

designated  restricted-fishing  days. 

SUMMARY:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  (BFT)  General 
category  restricted-fishing  day  (RFD) 
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schedule  should  be  adjusted,  i.e., 
certain  RFDs  should  be  waived,  in  order 
to  allow  for  maximum  utilization  of  the 
General  category  June-August  subquota. 
Therefore,  NMFS  increases  the  daily 
retention  limit  firom  zero  to  one  large 
medium  or  giant  BFT  on  the  following 
previously  designated  RFDs  for  1999: 
August  8,  9, 15,  and  16. 
DATES:  Effective  August  2, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Scida  or  Brad  McHale,  97&-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
and  the  Magnuson-Stevens  Act  (16 
U.S.C.  1801  et  seq.)  governing  the 
harvest  of  BFT  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  foimd  at 
50  CFR  part  635.  General  category  effort 
controls  (including  time-period 
subquotas  and  RFDs)  are  specified 
annually  under  §§  635.23(a)  and 
635.27(a).  The  1999  General  category      • 
effort  controls  were  implemented  June 
1, 1999  (64  FR  29806,  June  3. 1999). 

Adfiutmeiit  of  Daily  Retention  Limit  for 
Selected  Dates 

Under  §635.23  {a)(4).  NMFS  may 
increase  or  decrease  the  daily  retention 
limit  of  large  medium  and  giant  BFT 
over  a  range  from  zero  (on  RFDs)  to  a 
maximum  of  three  per  vessel  to  allow 
for  maximum  utilization  of  the  quota  for 
BFT.  Based  on  a  review  of  dealer 
reports,  daily  landing  trends,  and  the 
availability  of  BFT  on  the  fishing 
grounds,  NMFS  has  determined  that 
adjustment  to  the  RFD  schedule,  and 
therefore  an  increase  of  the  daily 
retention  limit  for  selected  previously 
designated  RFDs,  is  necessary. 
Therefore,  NMFS  adjusts  the  daily 
retention  limit  for  August  8,  9, 15,  and 
16, 1999,  to  one  large  medium  or  giant 
BFT  per  vessel.  NMFS  has  selected 
these  days  in  order  give  adequate 
advanced  notice  to  fishery  participants 
and  NMFS  enforcement. 

The  intent  of  this  adjustment  is  to 
allow  for  maximum  utilization  of  the 
Jime-August  subquota  (specified  under 
§  635.27(a))  by  General  category 
participants  in  order  to  help  adiieve 
optimum  yield  in  the  General  category 
fishery,  to  collect  a  broad  range  of  data 
for  stock  monitoring  purposes,  and  to  be 
consistent  with  the  objectives  of  the 
HMSFMP. 

Classification 

This  action  is  taken  under 
§  635.23(a)(4)  and  is  exempt  from 
review  under  E.0. 12866. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 


Dated:  August  2,  1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  9»-20249  Filed  8-2-99;  5:06  pm) 

MIXING  CODE  3S10-22-f 

DEPARTMENT  OF  COMMERCE 

Natioiuil  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  99043-913-01;  I.D.  072299C] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Commercial  Closure 
From  Fort  Ross  to  Point  Reyes,  CA; 
Inseason  Ad)ustment  from  Cape 
Flattery  to  Leadi3etter  Point,  WA 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure;  inseason  adjustment 
(transfer);  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
commercial  salmon  fishery  in  the  area 
from  Fort  Ross  to  Point  Reyes,  CA,  was 
closed  at  midnight,  July  12, 1999.  The 
Northwest  Regional  Administrator, 
NMFS  (Regional  Administrator),  has 
determined  that  the  commercial  quota 
of  2,500  Chinook  salmon  has  been 
reached.  In  addition,  2,500  chinook 
salmon  will  be  transferred  frtim  the 
May/June  commercial  troll  fishery 
between  the  U.S.-Canada  border  and 
Cape  Falcon,  Oregon,  to  the  July 
through  September  fishery  between 
Cape  Flattery  and  Leadbetter  Point,  WA. 
These  actions  are  necessary  to  conform 
to  the  1999  management  measures  and 
are  intended  to  ensure  conservation  of 
chinook  salmon. 

DATES:  Closure  effective  2400  hours 
local  time  (l.t.),  July  12,  1999.  Transfer 
effective  August  5, 1999.  Comments  will 
be  accepted  through  August  20, 1999. 

ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Regional 
Administrator,  Northwest  Region, 
NMFS,  NOAA,  7600  Sand  Point  Way 
NE.,  Bldg.  1,  Seattle,  WA  98115-0070; 
or  to  Rodney  R.  Mclnnis,  Acting 
Regional  Administrator,  Southwest 
Region,  NMFS,  NOAA,  501  W.  Ocean 
Blvd.,  Suite  4200,  Long  Beach,  CA 
90802-4132.  Information  relevant  to 
this  document  is  available  for  public 
review  during  business  hours  at  the 
Office  of  the  Regional  Administrator, 
Northwest  Region,  NMFS. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  Robinson,  206-526-6140,  or 
Svein  Fougner,  562-980-4030.  ~^ 

SUPPLEMENTARY  INFORMATION: 

Closure  of  the  Test  Fishery 

Regulations  governing  the  ocean 
salmon  fisheries  at  50  CFR  660.409(a)(1) 
state  that,  when  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional 
Administrator  to  be  reached  on  or  by  a 
certain  date,.  NMFS  will,  by  notification 
issued  imder  50  CFR  660.411,  close  the 
commercial  or  recreational  fishery,  or 
both,  for  all  salmon  species  in  the 
portion  of  the  fishery  management  area 
to  which  the  quota  applies  as  of  the  date 
the  quota  is  projected  to  be  reached. 

In  the  1999  management  measures  for 
ocean  salmon  fisheries  (64  FR  24078, 
May  5, 1999),  NMFS  annoimced  that  the 
commercial  fishery  for  all  salmon, 
except  coho,  in  the  area  between  Fort 
Ross  (38°31'00"  N.  lat.)  to  Point  Reyes, 
CA  (test  fishery  inside  6  nm  [11.1  bn]) 
would  open  on  July  1  through  the 
earlier  of  July  14  or  attainment  of  a 
2,500  chinook  quota. 

Daily  landings  of  chinook  salmon 
bom  July  1  to  8  ranged  from  0  to  300 
fish,  with  1  to  22  boats  participating 
daily.  On  Friday,  July  9,  participation 
increased  to  49  boats,  with  most  boats 
catching  the  30-fish  limit  early  in  the 
day,  and  total  landings  for  the  day  were 
over  1,100  fish.  California  Department 
of  Fish  and  Game  (CDFG)  staff 
recognized  the  increased  effort  and 
anticipated  the  quota  would  be  met  by 
Saturday  but  were  imable  to  close  the 
fishery  imtil  Monday,  July  12, 1999.  The 
information  regarding  the  attainment  of 
the  quota  was  distributed  to  the 
commercial  fish  buyers  and  fishermen 
on  Saturday  morning,  and  a  voluntary 
closure  was  encouraged  by  the  CDFG.  In 
response  to  CDFG  concerns,  most 
fishermen  chose  to  respect  the  voluntary 
closure;  participation  dropped  from  51 
boats  on  Saturday  to  4  boats  on  Sunday. 
As  of  July  11, 1999,  the  total  landings 
of  chinook  were  3,144, 644  fish  over  the 
quota. 

In  order  to  provide  notification  to  the 
fishing  fleet,  the  fishery  was  closed  at 
midnight,  July  12.  In  making  this 
decision,  tlie  Regional  Administrator 
consulted  with  representatives  of  the 
Pacific  Fishery  Management  Council 
and  the  CDFG.  The  State  of  California 
will  manage  the  commercial  fishery  in 
state  waters  adjacent  to  this  area  of  the 
exclusive  economic  zone  (EEZ)  in 
accordance  with  this  Federal  action.  As 
provided  by  the  inseason  notification 
procedures  of  50  CFR  660.411,  actual 
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]  otice  to  fishermen  of  this  action  was 
5  ven  prior  to  2400  hours  l.t.,  July  12, 
1 999,  by  telephone  hotline  numbers 
506-526-6667  and  800-662-9825  and 
]  y  U.S.  Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz.  Because  of  the  need  for 
1  nmediate  action  to  close  the  fishery 
J  pon  achievement  of  the  quota,  NMFS 
1  as  determined  that  good  cause  exists 
i  )r  this  action  to  be  issued  without 
1  [fording  a  prior  opportunity  for  public 
:  omment.  This  action  does  not  apply  to 
]  ther  fisheries  that  may  be  operating  in 
:  ther  areas. 

transfer  of  Chinook  Salmon 

In  the  1999  management  measures  for 
Jcean  salmon  fisheries  (64  FR  24078, 
'flay  5, 1999),  NMFS  announced  that  the 
mmercial  fisherj'  for  all  salmon 
;cept  coho,  from  the  U.S.-Canada 
irder  to  Cape  Falcon,  Oregon,  would 
cipen  May  1  through  the  earlier  of  Jime 
]  5  or  attainment  of  a  24,000  chinook 
]  uideline,  and  that  the  commercial 
f  shery  for  all  salmon  from  Cape  Flattery 
1 18°23'00"  N.  lat.)  to  Cape  Alava 
18°10'00*'  N.  lat.)  West  of  125°05'00" 
\  V.  long,  and  Cape  Alava  to  Leadbetter 
E  oint,  WA,  would  open  July  10  through 


the  earliest  of  September  30  or 
attainment  of  the  overall  chinook  quota 
(preseason  4,500  chinook  guideline)  or 
20,000  coho  quota. 

The  May/Jime  commercial  fishery  for 
salmon  from  the  U.S.-Canada  border  to 
Cape  Falcon,  Oregon,  landed  11,116 
chinook  salmon  of  the  24,000  chinook 
salmon  guideline,  with  12,884  fish 
remaining.  The  Regional  Administrator 
consulted  with  representatives  of  the 
Pacific  Fishery  Management  Council, 
Washington  Department  of  Fish  and 
Wildlife,  and  the  Oregon  Department  of 
Fish  and  Wildlife  to  consider 
transferring  all,  or  a  portion  of,  the 
12,884  fish  remaining  from  the  May/ 
June  fishery  chinook  guideline  to  the 
July  throu^  September  season.  The 
States  of  Washington  and  Oregon  have 
recommended  that  any  amount 
transferred  should  not  result  in 
increased  impacts  to  Endangered 
Species  Act  (ESA)  listed  stocks  from  the 
level  of  impacts  approved  in  the 
preseason  regulations.  Analysis  of  the 
transfer  indicated  that  a  transfer  of  2,500 
chinook  salmon  to  the  later  season  from 
Cape  Flattery  to  Leadbetter  Point,  WA, 
could  occur  without  increasing  impacts 
to  ESA-listed  salmon.  Therefore,  NMFS 


is  transferring  2,500  of  the  remaining 
12,884  chinook  salmon  from  the  May/ 
June  commercial  fishery  to  the  July 
through  September  fishery  from  Cape 
Flattery  to  Leadbetter  Point,  WA, 
making  the  total  guideline  for  this  area 
for  this  period  7,000  chinook  salmon. 

Modification  of  fishing  seasons  is 
authorized  by  regulations  at  50  CFR 
660.409(b)(l)(i).  All  other  restrictions 
that  applied  to  this  fishery  remained  in 
effect  as  announced  in  the  aimual 
management  measuj^s.  The  State  of 
Washington  will  manage  the 
commercial  fishery  in  state  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  Federal  action. 

Classification 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  bom 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  2. 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  99-20349  Filed  8-5-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pulstic  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  tliese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  MartwUng  Sarvic* 

7CFR  Part  931 

[OodMt  No.  FV99-831-1  PFq 

Fraah  BartMl  PMra  Gfown  in  Oragon 
and  WaaMnglon;  Incraaaad 
AiMiiniant  Rata 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  from  $0.02  to  $0,025  per 
standard  box  of  fresh  Bartlett  pears 
established  for  the  Northwest  Fresh 
Bartlett  Pear  Marketing  Committee 
(Committee)  under  Marketing  Order  No. 
931  ft»  the  1999-2000  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  fresh  Bartlett  pears  grown  in 
Oregon  and  Washington.  Authorization 
to  assess  fresh  Bartlett  pear  handlers 
enables  the  Conmiittee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  1999-2000  fiscal  period  began  July 
1  and  ends  June  30.  The  assessment  rate 
would  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

DATES:  Comments  must  be  received  by 
September  7, 1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S.  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax  (202)  720-5698;  or 
E-mail:  moab.docketclerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  niunber 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
ton  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Northwest 


Marketing  Field  Office,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue.  Room  369,  Portland, 
OR  97204;  telephone:  (503)  326-2724, 
Fax:  (503)  326-7440  or  George  J. 
Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-nS,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  Small 
businesses  may  request  information  on 
complying  with  this  regulation,  or 
obtain  a  guide  on  compljring  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S.  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698,  or  E-mail: 
Jay.Guerberdusda.gov.  You  may  view 
the  marketing  agreement  and  order 
small  business  compUance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 

This  rule  is  issued  under  Marketing 
Agreement  No.  141  and  Order  No.  931 
(7  CFR  part  931),  regulating  the 
handling  of  fi«sh  Bartlett  pears  grown  in 
Oregon  and  Washington,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  nde  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  fresh  Bartlett  pear  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
woiild  be  applicable  to  all  assessable 
fresh  Bartlett  pears  beginning  July  1. 
1999,  and  continue  until  modified, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 


section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrt)m.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  1999-2000  and 
subsequent  fiscal  periods  from  $0.02  to 
$0,025  per  standard  box  of  fresh  Bartlett 
pears  handled. 

The  fresh  Bartlett  pear  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  bom  handlers  to  administer 
the  program.  The  Committee  consists  of 
eight  grower  members  and  six  handler 
members,  each  of  whom  is  familiar  with 
the  Committee's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  budget  and 
assessment  rate  were  discussed  at  a 
public  meeting  and  all  directly  affected 
person's  had  an  opportunity  to 
participate  and  provide  input. 

For  the  1998-99  and  subsequent  fiscal 
periods,  the  Conmiittee  recommended, 
and  the  Department  approved,  an 
assessment  rate  of  $0.02  per  standard 
box  that  would  continue  in  effect  from 
fiscal  period  to  fiscal  period  indefinitely 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 
•The  Committee  met  on  Jime  3, 1999, 
and  unanimously  recommended  1999- 
2000  expenditures  of  $77,231  and  an 
assessment  rate  of  $0,025  per  standard 
box  of  fresh  Bartlett  pears  handled.  In 
comparison,  last  year's  budgeted 
expenditures  were  $97,000.  The 
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issessment  rate  of  $0,025  is  $0,005 
igher  than  the  fate  currently  in  effect. 
'  "he  Committee  recommended  an 
Dcreased  assessment  rate  because 
I  Lssessable  1999-2000  tonnage  is 
( txpected  to  be  less  than  the  five-year 
1  iverage  of  2,910,048  standard  boxes, 
I  ind  the  current  rate  would  not  generate 
( inough  income  to  adequately 
)  idminister  the  program. 

Major  expenses  recommended  by  the 
I  :]ommittee  for  the  1999-2000  fiscal 
>eriod  include  $40,433  for  salaries, 
>5,323  for  office  rent,  and  $4,048  for 
lealth  insurance.  Budgeted  expenses  for 
hese  items  in  1998-99  were  $38,878, 
:  15,323,  and  $4,062,  respectively. 

The  assessment  rate  recommended  by 
1  he  Committee  was  derived  by  dividing 
1  inticipated  expenses  by  expected 
ihipments  of  fresh  Bartlett  pears.  Fresh 
Jartlett  pear  shipments  for  the  year  are 
I  >stimated  at  2,630,450  standard  boxes, 
'  vhich  should  provide  $65,761  in 
issessment  income.  Income  derived 
irom  handler  assessments,  along  with 
unds  fi:om  the  Committee's  autiborized 
I'eserve  and  miscellaneous  income, 
1  thould  be  adequate  to  cover  budgeted 
ixpenses.  Funds  in  the  reserve 
currently  $23,604)  would  be  kept 
vithin  the  maximum  permitted  by  the 
I  >rder  of  approximately  one  fiscal  year's 
I  >perational  expenses  (§  931.42). 

Tlie  proposed  assessment  rate  woiUd 
I  :ontinue  in  efi'ect  indefinitely  unless 
:  nodified,  suspended,  or  terminated  by 
he  Secretary  upon  recommendation 
I  ind  information  submitted  by  the 
I  Committee  or  other  available 
nformation. 

Although  this  assessment  rate  woidd 
>e  in  effect  for  an  indefinite  period,  the 
I  jommittee  would  continue  to  meet 
)rior  to  or  diuing  each  fiscal  period  to 
]  ecommend  a  budget  of  expenses  and 
I  :onsider  recommendations  for 
:  nodification  of  the  assessment  rate.  The 
I  lates  and  times  of  Committee  meetings 
ire  available  from  the  Committee  or  the 
)epartment.  Committee  meetings  are 
I  >pen  to  the  public  and  interested 
>ersons  may  express  their  views  at  these 
neetings.  Tlie  Department  would 
I  evaluate  Committee  recommendations 
i  md  other  available  information  to 
I  letermine  whether  modification  of  the 
i  issessment  rate  is  needed.  Further 
:  ulemaking  would  be  imdertaken  as 
lecessary.  The  Committee's  1999-2000 
ludget  and  those  for  subsequent  fiscal 
)eriod8  wotdd  be  reviewed  and,  as 
ippropriate,  approved  by  the 
department. 

Pursuant  to  requirements  set  forth  in 
he  Regulatory  Flexibility  Act  (RFA),  the 
\gricultural  Marketing  Service  (AMS) 
las  considered  the  economic  impact  of 
his  rule  on  small  entities.  Accordingly, 


the  AMS  has  prepared  this  inidal 
regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,800 
producers  of  fresh  Bartlett  pears  in  the 
production  area  and  approximately  65 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Ciurently,  about  98.5  percent  of  the 
fi^sh  Bartlett  pear  handlers  ship  less 
that  $5,000,000  worth  of  fresh  Bartlett 
pears  and  1.5  percent  ship  more  than 
$5,000,000  worth  on  an  annual  basis.  In 
addition,  based  on  acreage,  production, 
and  producer  prices  reported  by  the 
National  Agricultiual  Statistics  Service, 
and  the  total  number  of  fresh  Bartlett 
pear  producers,  the  average  annual 
producer  revenue  is  approximately 
$12,250.  In  view  of  the  foregoing,  it  can 
be  concluded  that  the  majority  of  fresh 
Bartlett  pear  producers  and  handlers 
m^  be  classified  as  small  entities. 

"This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  1999-2000  and  subsequent  fiscal 
periods  bom  $0.02  to  $0,025  per 
standard  box  of  fresh  Bartlett  pears 
handled.  The  Committee  met  on  June  3, 
1999,  and  imanimously  recoirunended 
1999-2000  expenditiues  of  $77,231  and 
an  assessment  rate  of  $0,025  per 
standard  box  of  fresh  Bartlett  pears 
handled.  In  comparison,  last  year's 
budgeted  expenditures  were  $97,000. 
The  assessment  rate  of  $0,025  is  $0,005 
more  than  the  rate  currently  in  effect. 
The  Committee  recommended  an 
increased  assessment  rate  because 
assessable  1999-2000  tonnage  is 
expected  to  be  less  than  the  five-year 
average  of  2,910,048  standard  boxes, 
and  the  current  rate  would  not  generate 
enough  income  to  adequately 
administer  the  program. 

Major  expenses  recommended  by  the 
Committee  for  the  1999-2000  fiscal 
period  include  $40,433  for  salaries, 
$5,323  for  office  rent,  and  $4,048  for 
health  insurance.  Budgeted  expenses  for 


these  items  in  1998-99  were  $38,878, 
$5,323,  and  $4,062,  respectively. 

The  assessment  rate  recommended  by 
the  Conunittee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  Bartlett  pears.  Fresh 
Bartlett  pear  shipments  for  the  year  are 
estimated  at  2,630,450  standard  boxes, 
which  should  provide  $65,761  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
funds  from  the  Committee's  authorized 
reserve  and  miscellaneous  income, 
should  be  adequate  to  cover  budgeted 
expenses.  The  reserve  is  within  ttie 
maximum  permitted  by  the  order  of 
approximately  one  fiscal  year's 
operational  expenses  (§931.42). 

The  Committee  considered  alternative 
levels  of  assessment  but  determined 
that,  with  the  reduced  estimate  of 
assessable  tonnage,  increasing  the 
assessment  rate  to  $0,025  per  standard 
box  would  be  appropriate.  The 
Committee  decided  that  an  assessment 
rate  of  more  than  $0,025  per  standard 
box  would  generate  income  in  excess  of 
that  needed  to  adequately  administer 
the  program. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  crop  indicates  that  the 
producer  price  for  the  1999-2000 
marketing  season  could  range  between 
$8.56  and  $12.72  per  standard  box  of 
fresh  Bartlett  pears  handled.  Therd(|^, 
the  estimated  assessment  revenue  fof 
the  1999-2000  fiscal  period  as  a 
percentage  of  total  grower  revenue 
should  range  between  0.29  and  0.20 
percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  fresh  Bartlett 
pear  industry  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
-participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  June  3, 1999,  meeting  was 
a  public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and    ** 
informational  impacts  of  this  action  on 
small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
fresh  Bartlett  pear  handlers.  As  with  all 
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Federal  maiiceting  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  30-day  comment  period  is  provided 
to  allow  intOTested  persons  the 
opportunity  to  respond  to  this  proposed 
rule.  Thirty  days  is  deemed  appropriate 
because:  (1)  The  1999-2000  fiscal 
period  began  on  July  1, 1999,  and  the 
order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  fresh  Bartlett  pears 
handled  during  such  fiscal  period;  (2) 
the  Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  and  (3) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years. 

List  of  Siiii)ects  in  7  CFR  Part  931 

Marketing  agreements.  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  931  is  proposed  to 
be  amended  as  follows: 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  931  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  931.231  is  revised  to  read 
as  follows: 

f931J31    Asaeasmant  rata. 

On  and  after  Jiily  1, 1999,  an 
assessment  rate  of  $0,025  per  western 
standard  pear  box  is  established  for  the 
Northwest  Fresh  Bartlett  Pear  Marketing 
Committee. 

Dated:  August  3. 1999. 
Robert  CKeeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  99-20289  Filed  8-5-99:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1106 

[DA-M-06] 

Milk  in  ttM  Southwest  Plains  Mariteting 
Area;  Propoeed  Suapenaton  of  Certain 
ProvlakNia  of  tlia  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend  a 
portion  of  the  supply  plant  shipping 
standard  and  a  producer  delivery 
requirement  of  the  Southwest  Plains 
Federal  milk  marketing  order  (Order 
106)  for  the  period  of  September  1999 
through  August  2000  or  until 
implementation  of  Federal  order  reform. 
The  action  was  requested  by  ICraft 
Foods,  Inc.  (iCraft),  which  contends  the 
suspension  is  necessary  to  prevent  the 
imeconomical  and  inefficient  movement 
of  milk  and  to  ensure  that  producers 
historically  associated  with  the  market 
will  continue  to  have  their  milk  pooled 
under  Order  106. 

DATES:  Comments  must  be  submitted  on 
or  before  August  13, 1999. 
ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Programs,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456.  Advance,  imoffidad  copies  of  such 
comments  may  be  faxed  to  (202)  690- 
0552  or  e-mailed  to 
OFB_FMMO_Comments®usda.gov. 
Reference  should  be  given  to  the  title  of 
the  action  and  the  docket  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Programs,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932,  e-mail 
address  Nicholas.Memoli@usda.gov. 
SUPPI^MENTARY  INFORMATION:  The 
Department  is  issuing  this  proposed  rule 
in  conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 


exhausted  before  parties  may  file  suit  in 
coiut.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  vdth  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  vrith  the  order  is 
not  in  accordance  with  law.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
[luisdiction  in  eqmty  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Small  Business  Consideratioii 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultiiral  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326,000  potmds 
per  month..  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
piuposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
Umit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  June  1999,  2,045 
dairy  farmers  were  producers  under 
Order  106.  Of  these  producers,  2,001 
producers  (i.e.,  98%)  were  considered 
small  businesses.  For  the  same  month, 
there  were  12  regulated  handlers  under 
Order  106.  Five  of  these  handlers  were 
considered  small  businesses. 

The  supply  plant  shipping  standard 
and  the  producer  delivery  requirement 
are  designed  to  attract  an  adequate 
supply  of  milk  to  the  market  to  meet 
fluid  needs.  Kraft,  the  proponent  of  this 
proposal,  anticipates  that  there  will  be 
an  adequate  supply  of  milk  available 


Federal  Register /Vol.  64,  No.  151 /Friday,  August  6,  1999  /  Proposed  Rules 


42861 


\  irithin  the  general  area  to  meet  the 
1  leeds  to  the  Order  106  market  and 
!  tates  supplemental  milk  supplies  will 
f  ot  be  needed. 
The  proposal  would  allow  a  supply 
iant  that  has  been  associated  with  the 
iouthwest  Plains  market  during  the 
onths  of  September  1998  through 
uary  1999  to  qualify  as  a  pool  plant 
ithout  shipping  any  milk  to  a  pool 
distributing  plant  diuing  the  following 
1  aonths  of  September  1999  through 
i  August  2000  or  until  implementation  of 
'ederal  order  reform.  The  proposed 
)  iction  would  also  suspend  the 
!  equirement  that  a  producer's  milk  must 
:  irst  be  received  at  a  pool  distributing 
ilant  during  the  month  before  the  milk 
s  eligible  to  be  diverted  to  nonpool 
ilants.  Thus,  this  rule  would  lessen  the 
cgulatory  impact  of  the  ordct  on  certain 
1  oilk  handlers  and  would  tend  to  ensiu« 
hat  dairy  farmers  would  continue  to 
lave  their  milk  priced  under  the  order 
i  ind  thereby  receive  the  benefits  that 
I  iccrue  from  such  pricing. 

Interested  parties  are  invited  to 
I  lubmit  comments  on  the  probable 
1  egulatory  and  informational  impact  of 
his  proposed  rule  on  small  entities. 
.  Uso,  parties  may  suggest  modifications 
I  >f  this  proposal  for  the  purpose  of 
ailoring  their  applicability  to  small 
iusinesses. 

Notice  is  hereby  given  that,  pursuant 
o  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
luspension  of  the  following  provisions 
<  )f  the  order  regulating  the  handling  of 
;  nilk  in  the  Southwest  Plains  marketing 
{ irea  is  being  considered  for  the  months 
I  >f  September  1, 1999,  through  August 
II,  2000,  or  imtil  implementation  or 
federal  order  reform: 

hi  §  1106.6,  the  words  "during  the 
nonth". 

hi  §  1106.7(b)(1),  beginning  with  the 
vords  "of  February  through  August" 
;  md  continuing  to  the  end  of  the 
)aragraph. 

hi  §  1106.13,  paragraph  (d)(1)  in  its 
I  mtirety. 

All  persons  who  want  to  submit 
vritten  data,  views  or  arguments  about 
he  proposed  suspension  should  send 
wo  copies  of  their  views  to  the  USDA/ 
VMS/Dairy  Programs,  Order 
•'ormulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
X:  20090-6456,  by  the  7th  day  after 
)ublication  of  this  notice  in  the  Federal 
Legister.  The  period  for  filing  comments 
s  limited  to  seven  days  because  a  longer 
leriod  would  not  provide  the  time 
leeded  to  complete  the  required 
irocedures  before  the  requested 
suspension  is  to  be  efiiective. 

All  written  submissions  made 
lursuant  to  this  notice  will  be  made 


available  for  public  inspection  in  the 
Dairy  Programs  during  regular  business 
hoiurs  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  rule  woiUd  suspend  a 
portion  of  the  supply  plant  shipping 
standard  and  the  producer  delivery 
requirement  of  the  Southwest  Plains 
order  for  the  period  of  September  1999 
through  August  2000  or  until 
completion  of  Federal  order  reform.  The 
proposed  suspension  would  allow  a 
supply  plant  that  has  been  associated 
with  the  Southwest  Plains  order  during 
the  months  of  September  1998  through 
January  1999  to  qualify  as  a  pool  plant 
without  shipping  any  milk  to  a  pool 
distributing  plant  during  the  following 
months  of  September  1999  through 
August  2000  or  until  completion  of 
Federal  order  reform.  Without  the 
suspension,  a  supply  plant  would  be 
required  to  ship  50  percent  of  its 
producer  receipts  to  pool  distributing 
plants  during  the  months  of  September 
through  January  and  20  percent  of  its 
producer  receipts  to  pool  distributing 
plants  during  the  months  of  February 
through  August  to  qualify  as  a  pool 
plant  under  the  order.  ^ 

The  proposed  rule  would  also 
suspend  the  requirement  that  a 
producer's  milk  must  be  received  at  a 
pool  plant  during  the  month  before  it  is 
eligible  for  diversion  to  a  nonpool  plant. 
By  suspending  this  provision,  producer 
milk  would  not  be  required  to  be 
delivered  to  pool  plants  before  going  to 
unregulated  manufacturing  plants. 

According  to  Kraft,  the  proponent  of 
the  suspension,  supplemental  milk 
supplies  will  not  be  needed  to  meet  the 
fluid  needs  of  distributing  plants.  Kraft 
anticipates  that  there  will  be  an 
adequate  supply  of  direct-ship  producer 
milk  located  in  the  general  area  of 
distributing  plants  available  to  meet  the 
Class  I  needs  of  the  market.  The  handler 
notes  that  the  supply  plant  shipping 
provision  and  the  producer  delivery 
requirement  have  been  suspended  since 
1993  and  1992.  respectively. 

Kraft  states  there  is  no  need  to  require 
producers  located  some  distance  from 
pool  distributing  plants  to  deliver  their 
milk  to  such  plants  when  their  milk  can 
more  economically  be  diverted  directly 
to  manufacturing  plants  in  the 
production  area.  Thus,  the  handler 
contends  the  proposed  suspension  is 
necessary  to  prevent  the  uneconomical 
and  inefficient  movement  of  milk  and  to 
ensure  producers  historically  associated 
with  Order  106  will  continue  to  have 
their  milk  pooled  under  the  order. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  from 
September  1, 1999,  through  August  31, 


2000,  or  until  implementation  of 
Federal  order  reform. 

List  of  Subiects  in  7  CFR  Parllioe 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1106  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

Dated:  August  3,  1999. 
Richard  M.  McKee, 
Deputy  Administrator,  Dairy  Programs. 
(FR  Doc.  99-20288  Filed  8-5-99;  8:45  am) 

BNXING  COOE3410-02-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  361  ' 

niN  3064-AB95 

Minority  and  Women  Outreach 
Program — Contracting;  and  individuals 
With  Disabilities  Outreach  Program 

AGENCY:  Federal  Deposit  hisurance 

Corporation  (FDIC). 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  On  April  14, 1997.  the  FDIC 
"  published  a  proposed  rule  to  provide 
that  the  FDIC  certify  the  eligibility  of 
businesses  and  law  firms  for  the 
minorify  and  women  contracting 
program  (62  FR  18059).  The  formal 
certification  procedure  would  have 
replaced  the  current  self-certification  of 
minorify-  and  women-owned  businesses 
and  law  firms.  As  published  elsewhere 
in  this  issue  of  the  Federal  Register,  the 
FDIC  is  proposing  to  amend  its  outreach 
and  procurement  regulation,  to  provide 
solefy  an  outreach  program  that  is 
consistent  with  the  Constitution  and 
applicable  federal  statutes,  case  law  and 
regulations.  As  explained  in  that 
proposal,  the  FDIC  will  no  longer  grant 
a  price  evaluation  adjustment  in  the 
procurement  program  based  solely  on 
race  and  gender  criteria;  thus,  a  formal 
certification  procediue  is  no  longer 
necessary.  The  proposed  rule  would 
have  also  established  an  outreach 
program  for  individuals  with 
disabilities.  Inl997,  the  FDIC  issued  a 
policy  including  persons  with 
disabilities  in  its  outreach  program.  This 
policy  prohibits  discrimination  against 
individuals  with  disabilities  who 
participate,  or  are  interested  in 
participating,  in  FDIC-sponsored 
programs  and  activities,  including  its 
outreach  program.  Thus,  although  the 
FDIC  as  a  matter  of  policy  has  expanded 
the  outreach  program  to  include 
individuals  with  disabilities,  the 
regulation  should  conform  to  the 
statutory  requirement  and  thus  cover 
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only  minorities  and  women.  An  FDIC 
statement  of  policy  >  provides  that  if  a 
significant  period  of  time  elapses 
following  the  publication  of  a  piupoaed 
rule  or  policy  without  final  action,  the 
Board  will  consider  withdrawing  the 
proposal.  Piusuant  to  this  policy,  the 
FDIC  is  formally  withdrawing  the 
proposal. 

FOR  FURTHER  INFORIIATK>N  CONTACT: 
Judith  M.  Wood,  Chief,  Diversity 
Branch,  Office  of  Diversity  and  Equal 
Opportunity,  (202)  416-2456;  or  Gladys 
C.  Gallagher,  Coimsel,  Legal  Division, 
(202)  898-3833,  FDIC,  550  17th  Street, 
NW.  Washington,  DC  20429. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C.,  this  27th  day  of 
luly  1999. 

FflrtBral  Depnfiit  Infiiiranna  Corporation.  " 
Robert  E.  Feldman, 
Executive  Secretary. 

[PR  Doc.  99-20127  Filed  &-5-99;  8:45  am] 
BIUINQ  CODE  6714-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  361 
RiN3p64-AC21 

Minority  and  Woman  Outreach 
Program— Contracting 

agency:  Federal  Deposit  Insurance 
Corporation. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Board  of  Directors  of  the 
Federal  Deposit  Insiuance  Corporation 
(FDIC)  is  proposing  to  amend  its 
regulation  establishing  an  outreach 
program  for  minority-  and  women- 
owned  businesses  and  announcing  its 
intention  to  utilize  that  portion  of  the 
Federal  Affirmative  Action  Contracting 
Program,  set  forth  in  the  Federal 
Acquisition  Regulations,  providing 
contracting  benefits  to  Small 
Disadvantaged  Businesses.  The  FDIC 
will  no  longer  grant  price  evaluation 
adjustments  based  solely  on  race  and 
gender  criteria.  The  FDIC  will,  however, 
continue  its  outreach  programs  for 
minorities,  women,  and  individuals 
with  disabilities  and  entities  owned  by 
them. 

DATES:  Written  comments  must  be 
received  on  or  before  October  5, 1999. 
ADDRESSES:  All  written  comments 
should  be  addressed  to  Robert  E. 
Feldman,  Executive  Secretary, 
Attention:  Comments/OES,  Federal 
Deposit  Instuance  Corporation,  550  17th 


Street  NW..  Washington,  DC  20429. 
Comments  may  be  hand  delivered  to  the 
guard  station  at  the  rear  of  the  550  1 7th 
Street  Building  (located  on  F  Street), 
between  the  hours  of  7:00  a.m.  and  5:00 
p.m.  on  business  days.  Comments  may 
also  be  faxed:  (202)  898-3838  or 
submitted  via  Internet: 
comments@FDIC.gov.  Comments  will  be 
available  for  inspection  and 
photocopying  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street,  NW.,  Washington,  DC,  between 
9:00  a.m.  and  4:30  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Blumenthal,  Counsel,  Legal 
Division,  Corporate  Operations  Branch, 
Corporate  Legal  Issues  Section, 
Contracting  Law  Unit  (202)  736-0756;  • 
David  McDermott,  Acquisition  and 
Corporate  Services  Branch,  Division  of 
Administration,  (202)  942-3434;  Rita 
Wiles  Ross,  Counsel,  Legal  Division, 
Corporate  Operations  Branch,  Legal 
Operations  Section,  Outside  Coimsel 
Unit,  (202)  736-3072;  or  Judith  M. 
Wood,  Chief,  Diversity  Branch,  Office  of 
Diversity  and  Economic  Opportunity, 
(202)  416-2456. 
SUPPLEMENTARY  INFORMATKM: 

L  Background 

FDIC  Minority-  and  Women-Owned 
Business  Outreach  Program 

In  1989,  with  enactment  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  (FIRREA), 
Congress  mandated  that  the  FDIC 
augment  its  program  for  contracting 
activities  by  prescribing 

"regulations  to  establish  and  oversee 
minority  outreach  program(s]  *  *  *  to 
ensure  inclusion,  to  the  maximum  extent 
possible,  of  minorities  and  women,  and 
entities  owned  by  minorities  and  women, 
*  *  *  in  all  contracts  entered  into  by  the 
agency  *  *  •"  12  USC  1833e(c). 

In  response,  the  FDIC  adopted  a 
regulation  that  obligates  and  requires 
the  Corporation  to  engage  in  outreach 
efforts  to  identiiy  and  register  minority- 
and  women-owned  businesses 
(MWOBs)  that  can  provide  the  goods 
and  services  utilized  by  the  FDIC.  12 
CFR  361.6(b);  Minority  and  Women 
Outreach  Program — Contracting,  57  FR 
15004  (April  24, 1992).  In  addition,  to 
ensure  that  MWOBs  are  "being  included 
in  each  solicitation,  the  solicitation 
process  will  include:  *  *  *  (3) 
Allowing  qualified  MWOBs  a-3%  price 
advantage  and  additional  technical 
consideration  for  competitively  bid 
services;*  *  *"  12  CFR  361 .8(b)(3). » 


In  soliciting  and  awarding  contracts 
for  legal  services,  the  Legal  Division 
"actively  seeks  to  engage  firms  owned 
by  minoiities  and  women,  both  diiectly 
and  in  association  with  other  firms."  12 
CFR  361.11(c).  However,  there  is  no 
price  evaluation  adjustment  or  other 
technical  considerations  available  in 
contracting  for  legal  services. 

The  Supreme  Court  has  held  that  all 
racial  classifications,  whether  imposed 
by  federal,  state,  or  local  governments, 
must  be  analyzed  by  a  reviewing  court 
imder  strict  scrutiny.  Adarand 
Constructors,  Inc.  v.  Pena,  515  U.S.  200, 
227;  115  S.Ct.  2097,  2113  (1995).  To  be 
sustained,  federal  racial  classifications, 
like  those  of  a  State,  must  serve  a 
compelling  governmental  interest  and 
must  be  narrowly  tailored  to  fiuther  that 
interest.  515  U.S.  at  229.  In  this  context, 
a  compelling  governmental  interest  may 
include  past  discriminatory  barriers, 
whether  such  barriers  were  a  result  of 
intentional  acts  of  the  federal 
government  or  passive  complicity  in  the 
acts  of  discrimination  by  the  private 
sector.  Richmond  v.  J.A.  Croson  Co.,  488 
U.S.  469,  493  (1989).  These  decisions 
relate  to  programs  that  confer  a  benefit 
on  the  basis  of  race.  They  do  not  address 
outreach  efforts  where  an  agency  only 
seeks  to  increase  the  pool  of  available 
MWOB  contractors. 

.    There  does  not  appear  to  be  a  finding 
of  discrimination  underlying  12  U.SiC. 
1833e.  The  FDIC  does  not  believe  such 
a  finding  is  necessary  to  sustain  an 
outreach  program,  because,  unlike  a 
program  that  awards  financial  benefits 
to  contract  with  MWOBs,  a  pure 
outreach  program  has  "no  winners  or 
losers."  It  only  increases  the  potential 
pool  of  MWOB  contractors,  and  it  does 
not  affect  the  award  process  or  favor  one 
group  of  contractors  over  another  based 
on  considerations  of  race,  ethnicity,  or 
gender. 

However,  as  noted  above,  the  FDIC 
program  has  gone  beyond  the  pure 
outreach  mandate  of  section  1833e,  and 
through  the  regulation,  applies  a  price 
evaluation  adjustment  to  awards  to 
MWOB  contractors  for  non-legal 
services.  To  pass  strict  scrutiny,  such  a 
program  requires  findings  of  past 
discrimination  establisbdng  a 
compelling  governmental  interest, 
Richmond  v.  J.A.  Croson  Co.,  488  U.S. 
469,  493  (1989),  but  there  was  no 
finding  of  past  discrimination  in  the 
rulemaking  adopting  part  361.  Thus,  to 
the  extent  it  included  a  price  evaluation 


'  £)evelopinent  and  Review  of  FDIC  Regulations 
and  Policies,  63  FR  25157  (May  7.  1998). 


'  The  FDIC's  Division  of  Administration  has 
issued  an  Acquisition  Policy  Manual  (APM) 


establishing  policies  and  procedures  in  contracting 
for  non-legal  services.  The  APM  provides  for  the 
application  of  the  3%  price  evaluation  adjustment 
for  awards  of  $50,000  or  more.  APM  at  Chapter  6, 
§  D.6.  There  is  no  provision  for  the  award  of 
"additional  technical  consideration(s)." 
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idjustment  for  MWOB  firms,  the  FDIC 
3rogram  could  well  foil  the  first  half  of 
he  Adarand  test. 

Ev  on  ussumiiig,  arguendo,  that  th(!rp 
,s  an  adequate  compelling  governmental 
jiterest,  the  next  phase  of  die  Adarand 
•est  requires  consideration  of  whether 
he  benefit  conferred  is  sufficiently 
narrowly  drawn  to  satisfy  the 
constitutional  standard.  The  Court  lists 
ive  factors  that  may  be  relevant  to  the 
determination  of  whether  an  affirmative 
action  remedy  is  narrowly  drawn  to 
ichieve  its  goal.  They  are:  "(i)  the 
jfficacy  of  alternative  remedies;  (ii)  the 
slanned  duration  of  the  remedy;  (iii)  the 
■elationship  between  the  percentage  of 
[ninority  group  members  in  the  relevant 
sopulation  or  workforce;  (iv)  the 
ivailability  of  waiver  provisions  if  the 
liriug  plan  could  not  be  mel;  and  (v)  the 
jffect  of  the  remedy  upon  innocent  third 
larties."  United  States  v.  Paradise,  480 
J.S.  149,  187  (1986). 

Applying  these  standards  to  the  3% 
irice  evaluation  adjustment  established 
n  the  regulation,  it  does  not  appear  that 
alternative  remedies  have  been 
attempted;  there  is  no  time  limit  on  the 
}rice  evaluation  adjustment;  the  price 
evaluation  adjustment  is  ujorelated  to 
the  percentage  of  minority  firms  in  the 
industry  or  area;  the  price  evaluation 
adjustment  is  automatically  awarded  to 
all  eligible  firms  in  all  circiunstances; 
and  the  remedy  may  well  result  in  the 
loss  of  a  potential  contract  by  non- 
VlWOB  firms  despite  more  cost-effective 
lids.  Thus,  the  3%  price  evaluation 
adjustment  may  not  be  sufficienUy 
narrow  to  satisfy  the  constitutional 
standard. 

Affirmative  Action  in  Federal 
Procurement 

In  1996,  the  Department  of  Justice 
invited  pubhc  comments  on  a  system 
designed  to  reform  affirmative  action  in 
federal  procurement  in  response  to 
t\darand.  61  FR  26042,  May  23, 1996. 
Continuing  in  tbat  vein,  in  1998,  the 
Department  of  Defense,  the  General 
Services  Administration,  and  the 
National  Aeronautics  and  Space 
A.dministration  published  a  revision  to 
the  Federal  Acquisition  Regulations 

E  implementing  a  new  program  of 
ative  action  in  federal 
rement.  63  FR  52426,  September 
)0,1998. 

In  this  program,  each  year,  the 
Department  of  Commerce  will  make  a 
determination  as  to  which  industries 
demonstrate  the  results  of  past 
discrimination  and  are  thereby  eligible 
m  a  benefit  in  federal  contracting.  The 
Department  of  Commerce  will  also 
determine  the  size  of  a  price  evaluation 
adjustment,  not  to  exceed  10%,  to  be 


available  in  those  industries.  In  the  first 
year  of  the  program,  eligible  industries 
that  are  generally  used  by  FDIC  include 
accounting  firms,  asset  managers, 
information  technology  contractors, 
office  services,  and  building  services. 
The  amount  of  the  price  evaluation 
adjustment  for  1999  is  10%. 

The  price  evaluation  adjustment  is 
available  to  firms  certified  as  Small 
Disadvantaged  Businesses  (SDBs)  by  the 
Small  Business  Administration  (SBA). 
An  SDB  is  a  small  biisiness  firm  that  is 
at  least  51%  owned  by  individuals  who 
are  both  socially  and  economically 
disadvantaged.  Socially  disadvantaged 
individuals  include  Black  Americans, 
Hispanic  Americans,  Asian  Pacific 
Americans,  Subcontinent  Asian 
Americans,  and  Native  Americans  as  a 
class,  as  well  as  other  groups  that  the 
SBA  may  fi-om  time  to  time  designate, 
and  individuals  that  can  prove  by  a 
preponderance  of  the  evidence  previous 
discrimination  on  a  case-by-case  basis. 
Economically  disadvantaged 
individuals  have  an  individual  net 
wortii  of  less  dian  $750,000.2  The 
standard  for  determining  whether  a  firm 
qualifies  as  "small"  varies  between 
industry  classifications  and  may  be 
based  on  revenue  or  number  of 
employees. 

The  price  evaluation  adjustment  of 
10%  is  available  to  qualified  SDBs 
bidding  in  competitive  prociu«ments 
over  $100,000  for  services  within  the 
eligible  industries  as  determined  by  the 
Department  of  Commerce. 

In  lieu  of  the  price  evaluation 
adjustment,  an  SDB  may  take  advantage 
of  an  SDB  participation  factor,  if  the 
contracting  agency  includes  such  a 
factor  in  the  procurement.  An  SDB 
participation  factor  may  be  offered  at 
the  discretion  of  the  contracting  agency 
in  competitive  procurements  over 
$500,000,  or  $1,000,000  for  construction 
contracts.  The  contracting  agency 
assigns  a  value  to  this  factor.  ^  A  non- 
SDB  may  take  advantage  of  the  factor  by 
proposing  to  partner  with  an  SDB  or  to 
use  SDB  subcontractors.  An  SDB  can 
also  take  advantage  of  this  factor  as  the 
prime  contractor.  However,  the  SDB 
would  only  be  eligible  for  the 
participation  factor  if  it  first  waives  the 
price  evaluation  adjustment.  Utilization 
of  SDBs  as  subcontractors  may  also  be 
encouraged,  at  the  discretion  of  the 
contracting  agency,  by  offering  prime 
contractors  a  financial  incentive  to 
exceed  the  proposed  SDB 


^The  S750,000  excludes  individual  equity  in  a 
primary  residence  and  the  value  ofthe  individual's 
ownership  interest  in  the  firm  seeking  SDB  status. 

'Only  SDB  participation  within  eligible 
industries  may  be  considered  under  this  factor. 


subcontracting.  An  additional  payment 
can  be  authorized  where  the  prime 
contractor  promises  a  particular 
mouetaiy  largel  of  SDB  subcontidCting 
and  its  actual  performance  exceeds  that 
promise.  The  monetary  incentive  can  be 
up  to  10%  ofthe  SDB  subcontracting 
dollars  in  excess  of  the  target  amount. 

n.  utilization  of  SDB  Program 

It  is  unlikely  tiiat  the  FDIC  MWOB 
price  evaluation  adjustment,  as 
implemented,  would  pass  the 
Constitutional  tests  enunciated  by  the 
Supreme  Court  in  Adarand.  There  has 
been  no  articulation  of  a  compelling 
governmental  interest  as  required  by 
that  case,  and  it  does  not  appear  that  the 
benefit  conferred  by  the  program  is 
sufficiently  narrowly  drawn  to  survive 
judicial  scrutiny.  On  the  other  hand,  the 
FAR  program  appears  to  satisfy  the 
Adarand  tests.  The  benefits  are  only 
available  in  industries  where  there  is  a 
compelling  governmental  interest  based 
on  findings  of  past  discrimination,  and 
the  10%  price  evaluation  adjustment  is 
related  to  the  degree  of  under- 
representation  within  the  industry. 
Moreover,  the  benefit  is  not  solely 
available  on  the  basis  of  race  or . 
ethnicity.  Rather,  to  qualify,  small  firms 
must  also  be  owned  and  operated  by 
socially  and  economically 
disadvantaged  individuals. 

Although  the  FDIC  is  not  subject  to 
tiie  FAR,  the  FDIC  believes  tiiat  die 
FAR's  affirmative  action  contracting 
program  provides  a  constitutionally 
sustainable  means  of  enhancing  the 
opportunities  for  SDBs  in  FDIC 
contracting.  Accordingly,  the  FDIC 
intends  to  volimtarily  utilize  that 
program  in  lieu  of  the  constitutionally 
questionable  price  evaluation 
adjustments  based  on  race  and  gender 
that  have  been  awarded  in  the  past. 
With  this  in  mind,  the  FDIC  solicits 
public  comment  on  whether  the  FDIC's 
proposed  regulation  should  specifically 
reference  the  regulations  that  implement 
the  federal  government's  SDB 
prociu^ment  program,  in  addition  to 
such  references  in  the  FDIC's 
acquisition  policies  and  procediu^s.  We 
wiU,  of  course,  continue  to  maintain  an 
Outreach  Program  to  ensure,  to  the 
maximum  extent  possible,  that 
minorities  and  women  and  entities 
owned  by  minorities  and  women  are 
given  the  opportunity  to  fully 
participate  in  contracts  to  provide  both 
legal  and  other  services.  In  addition,  the 
FDIC  Will  continue  to  follow  its  policy 
of  including  individuals  with 
disabilities  in  the  Outreach  Program. 

The  program,  to  be  included  in  the 
FDIC  Acquisition  Policy  Manual  (APM). 
will  provide  that,  for  goods  and  services 
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acquired  under  Formal  Contracting 
Procedures,  as  defined  in  the  APM, 
generally  involving  expenditiires  of 
$100,000  or  more,  a  price  evaluation 
adjustment  will  be  available  to 
technically  qualified  SDB  bidders  in  the 
following  circumstances:  (a)  The  bidder 
has  been  certified  as  an  SDB  by  the  3BA 
imder  procediues  set  forth  in  13  CFR 
part  124;  and  (b)  the  Standard  Industrial 
Classification  (SIC)  code  for  the  prime 
contract  is  one  in  which  the  Department 
of  Commerce  has  authorized  the  use  of 
a  preference.  The  eligible  SICs  and 
amount  of  the  price  evaluation 
adjustment  is  established  annually  by 
the  Department  of  Commerce  pursuant 
to  48  CFR  19.201(b). 

Moreover,  solicitations  issued  under 
the  Formal  Contracting  Procedures 
involving  awards  of  $500,000  ur  more 
($1,000,000  for  construction  contracts) 
may  also  include  an  evaluation  factor 
for  SDB  participation  in  the 
performance  of  the  contract.  The  value 
to  be  assigned  this  factor,  if  any,  is 
determined  by  the  contracting  officer  on 
a  contract-by-contract  basis.  The  prime 
contract  need  not  be  in  an  SIC  code 
identified  as  authorized  by  the 
Department  of  Commerce  for  the  use  of 
preferences,  but  only  SDB  participation 
in  authorized  SIC  codes  would  be 
considered  in  the  evaluation  of  the 
participation  factor.  SDB  participation 
may  be  in  the  form  of  subcontracts,  joint 
ventures  or  teaming  partners.*  Where 
the  SDB  is  bidding  as  a  prime  contractor 
in  response  to  a  solicitation  that 
includes  an  SDB  participation  factor, 
the  SDB  will  not  be  eligible  for  the 
participation  factor  imless  it  first  waives 
its  price  evaluation  adjustment.^ 

Utilization  of  SDBs  as  subcontractors 
may  also  be  encouraged,  at  the  FDIC's 
discretion,  by  offering  prime  contractors 
a  financial  incentive  to  exceed  the 
proposed  SDB  subcontracting.  An 
additional  payment  can  be  authorized 
where  the  prime  contractor  promises  a 
particiUar  monetary  target  of  SDB 


*  Any  )oint  venture  in  which  an  SDB  undertakes 
to  perform  a  portion  of  the  work  could  qualify  for 
consideration  under  the  SDB  participation  factor. 
The  technical  value  assigned  to  such  joint  ventures 
under  the  SDB  participation  factor  would,  of 
course,  depend  on  the  proportion  of  the  work  to  be 
performed  by  the  SDB  joint  venturer.  In  other 
circumstances,  a  joint  venture  may  itself  qualify  as 
an  SDB  under  SBA  regulations.  Generally,  for  a 
joint  venture  to  qualify,  the  SDB  participant  must 
have  at  least  a  51%  ownership  share,  perform  51% 
of  the  work,  and  the  managing  partner  must  be  from 
the  SDB  participant. 

^  In  evaluating  this  factor,  the  contracting  officer 
may  consider  the  specificity  of  the  proposal,  the 
enforceability  of  the  commitments,  the  complexity 
and  variety  of  the  work  to  be  performed  by  SDBs, 
the  realism  of  the  proposal,  and  the  contractor's 
past  performance  in  complying  with  SDB 
participation  goab. 


subcontracting  and  its  actual 
performance  exceeds  that  promise.  The 
monetary  incentive  can  be  up  to  10%  of 
the  SDB  subcontracting  dollars  in  excess 
of  the  target  amoimt. 

The  FDIC  will  not  certify  SDBs.  That 
process  will  be  carried  out  by  the  Small 
Business  Administration  under 
procediues  established  in  the  SBA's 
regulations.  13  CFR  part  124.  SDBs 
responding  to<FDIC  solicitations  are 
responsible  for  identifying  themselves 
and  certifying  their  current  status  as  an 
SDB.  An  SDB  that  has  applied  for  but 
not  yet  received  SBA  certification  may 
be  entitled  to  treatment  as  an  SDB 
where  certification  can  be  obtained 
before  the  contract  is  awarded.  It  is  the 
intention  of  the  FDIC  to  enter  into  a 
memorandum  of  understanding  with  the 
SBA,  lu  uslablish  prucedures  whereby 
the  SBA  will  tieat  FDIC  conti-actors 
seeking  SDB  certification  in  the  same 
manner  as  contractors  with  FAR 
agencies  that  are  similarly  situated. 
However,  if  certification  cannot  be 
obtained  in  a  timely  manner,  the 
contract  may  be  awarded  to  another 
bidder.^ 

in.  Notice  of  Proposed  Rule  Making 

To  facilitate  the  implementation  of 
the  policy  enunciated  above,  we 
propose  to  repeal  the  provisions  of  part 
361  that  confer  a  price  evaluation 
adjustment,  12  CFR  361.8(b)(3),  as  well 
as  make  other  conforming  amendments 
to  the  regulations.  The  FDIC  Office  of 
Diversity  and  Economic  Opportunity 
(ODEO)  will  continue  to  have  overall 
responsibility  for  providing  the  FDIC 
with  technical  assistance  and  guidance 
to  facilitate  the  identification,      * 
registration  and  solicitation  of  minority- 
and  women-owned  firms  including 
minority-  and  women-owned  law  firms 
(MWOLFs).  ODEO  is  also  responsible 
for  the  Corporation's  outreach  efforts, 
such  as: 

(1)  Identifying  MWOBs  and  MWOLFs 
that  can  provide  legal  or  other  services 
to  FDIC; 

(2)  Conducting  seminars,  meetings, 
workshops  and  other  various  functions 
to  promote  the  identification  of  MWOBs 
and/or  MWOLFs;  and 

(3)  Participating  in  conventions, 
seminars,  meetings,  workshops  and 
other  functions  to  promote  the 


*The  FDIC  will  communicate  with  the  SBA  to 
ensure  that  FDIC  contractors  seeking  certification  as 
SDBs  are  given  the  same  consideration  as  other 
contractors  seeking  similar  certification.  In  FAR 
contracting,  the  SBA  has  committed  itself  to 
expedited  treatment  of  certification  applications 
where  an  award  is  pending,  and  if  certification  is 
not  granted  within  that  fifteen-day  period,  the 
contracting  officer  may  make  the  award  to  the  next 
best  bidder. 


identification  and  inclusion  of  MWOBs 
and  MWOLFs. 

Moreover,  ODEO  has  specific 
responsibility  for  the  Outreach  Program 
with  respect  to  providers  of  non-legal 
services,  and  in  addition  to  the 
functions  noted  above,  it  will  distribute 
information  concerning  the  FDIC 
program  for  outreach  to  minority-  and 
women-owned  businesses.  Generally, 
ODEO  will  work  with  contracting 
officials  to  enstire  that  minority-  and 
women-owned  firms  are  included  on 
FDIC  solicitation  lists. 

ODEO  will  also  collect  information 
fi-om  each  FDIC  office  and  division  that 
performs  contracting  or  outreach 
activities,  on  a  quarterly  basis  or  upon 
request,  including  statistical 
information  on  contract  a^vards  and 
solicitations  by  designated  demographic 
categories  and  related  outreach 
activities.  The  FDIC  will  request  and 
maintain  information  on  firms  that  have 
represented  themselves  as  minority-  or 
women-owned  for  purposes  of  outreach 
efforts  and  statistical  reporting. 

The  Legal  Division  will  perform 
outreach  efforts  targeted  at  providers  of 
legal  services.  Generally,  in  addition  to 
the  fimctions  listed  above,  the  Legal 
Division's  National  Outreach 
Coordinator  will  require,  at  a  minimum, 
quarterly  submissions  of  statistical 
information  on  legal  fees  and  expenses 
paid  to  outside  counsel  by  designated 
demographic  categories.  FDIC  will  also 
encoiuage  use  of  minority  and  women 
lawyers  within  other  firms  and 
partnering  of  firms  with  MWOLFs. 
Moreover,  specific  procediues  and 
activities  will  be  detailed  in  the  Legal 
Division's  Outside  Coimsel  Deskbook  as 
well  as  the  FDIC's  web  site  at: 
www.fdic.gov. 

Proposed  Rule  Changes 

In  addition  to  a  general  editorial 
updating  and  simplification  of  the  rule, 
the  FDIC  proposes  to  amend  §  361.3  to 
remove  unnecessary  definitions  tuid  to 
conform  the  definition  of  a  minority  to 
the  SBA  definition.  Section  361.4  would 
remain  essentially  imchanged. 

The  FDIC  proposes  to  remove 
§§  361.7-361.10  because  the  FDIC  will 
no  longer  grant  price  evaluation 
adjustments  based  on  race  and  gender 
criteria.  Statistics  based  on  self- 
certification  of  minorities  and  women 
and  entities  owned  by  them  will  be  used 
in  conjunction  with  survey  efforts  solely 
for  monitoring  the  FDIC's  outreach 
efforts. 

The  FDIC  seeks  public  comment  on 
these  proposed  rule  changes. 
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[  /.  Matters  of  Regulatory  Procedure 
'  aperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
deduction  Act  (44  U.S.C.  3501  et  seq.), 
t  le  FDIC  may  not  conduct  or  sponsor, 
i  Dd  a  person  is  not  required  to  respond 
tp,  a  collection  of  information  unless  it 
isplays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
aumber.  Public  comment  and  OMB 
ipproval  has  previously  been  obtained 
t  )r  an  FDIC  collection  of  information 
:  tied  "Acquisition  Services  Information 
f  equirements"  which  includes 
[luestions  regarding  contractors' 
c  linority  status.  This  information 
c  oUection,  approved  imder  OMB  control 
c  umber  3064-0072,  is  valid  until 
f  LUgust  31,  2001  and  will  not  be 
:  hanged  by  this  proposed  rulemaking. 

i  egulatory  Flexibility  Act 

The  FDIC  has  determined  that  this 
proposed  rule  may  have  a  significant 
3  conomic  impact  on  a  substantial 
c  umber  of  small  entities  within  the 
c  leaning  of  the  Regulatory  Flexibility 
/i.ct,  5  U.S.C.  6oi,  et  seq.,  because  the 
amendment  repeals  the  3%  price 
e  valuation  adjustment  that  FDIC  rules 
t  ad  provided  to  minority-  and  women- 
c  wned  businesses,  including  small 
t  usinesses.  Accordingly,  this  initial 
It  sgulatory  flexibility  analysis  has  been 
:  repared  in  accordance  with  5  U.S.C. 
)03. 

In  Adarand  Constructors.  Inc.  v.  Pena. 
1 15  S.Ct.  2097  (1995),  the  Supreme 
[  lourt  applied  strict  judicial  scrutiny  to 
[  jderal  affirmative  action  programs  that 
I  se  racial  or  ethnic  criteria  as  a  basis  for 
c  ecision  making.  The  FDIC  has 
[  etennined  that  its  price  evaluation 
a  djustments  for  minority-  and  women- 
c  wned  businesses  may  not  pass  the 
[  Constitutional  tests  enunciated  by  the 
5  upreme  Court  in  Adarand.  Therefore, 
L 1  this  proposed  rulemaking,  the  FDIC 
liroposes  to  amend  its  regulation  to 

Sjpeal  that  part  of  the  regulation  which 
rovides  a  3%  price  evaluation 
I  d justment  to  minority-  and  women- 
c  wned  businesses  that  bid  on  FDIC 
c  ontracts.  The  FDIC  believes  that  this 
a  pproach  is  the  only  readily  apparent 
9  olution,  because  providing  any  price 
i  icentive  without  meeting  the  criteria  of 
t  le  Court  would  be  constitutionally 
9  uspect. 

Tne  Federal  Acquisition  Regulations 
[  'AR),  63  FR  52426,  (September  30, 
]  998),  Reform  of  Affirmative  Action  in 
[  ederal  Procxuement,  provide  a 
[  onstitutionally  sustainable  means  of 
E  nhanring  opportiuiities  for  small  and 
c  isadvantaged  businesses.  The  FDIC 
\t  fill  voluntarily  utilize  the  FAR's 
B  ffirmative  action  program. 


The  objective  of  this  proposal  is  to 
implement  an  outreach  and  affirmative 
action  procurement  program  consistent 
the  Supreme  Court's  decision  in 
Adarand. 

The  3%  price  evaluation  adjustment 
being  proposed  for  repeal  was  available 
to  minority-  and  women-owned  firms 
without  regard  to  whether  such  firms 
were  also  "small"  businesses.  12  CFR 
361.8(b)(3).  In  1998.  the  FDIC  awarded 
4,628  contracts,  including  1,287  (28%) 
to  minority-  or  women-owned  firms. 
However,  the  overwhelming  majority  of 
those  contracts  were  awarded  without 
reference  to  the  price  evaluation 
adjustment  because  the  contract  was  for 
less  than  the  $50,000  threshold  in  the 
nUe,  or  the  purchase  was  made  off  the 
Federal  Supply  Schedule.  Of  the  537 
awards  that  were  subject  to  the  price 
evaluation  adjustment,  75  (14%)  went  to 
minority-  or  women-owned  firms.  Based 
on  a  self-certification,  the  majority  of 
those  firms  (about  62%)  identified 
themselves  as  small  business  concerns. 
The  FDIC  anticipates  that  there  will  be 
no  significant  change  in  its  contracting 
activity  for  1999.  Thus,  there  may  be 
some  adverse  effect  on  small  entities 
that  enjoyed  the  price  evaluation 
adjustment  under  the  regulation, 
principally  small,  women-OMmed  firms. 
However,  given  the  FDIC's  record  of 
contract  awards  where  the  price 
evaluation  adjustment  was  not 
applicable  as  well  as  the  benefits  being 
conferred  on  Small  Disadvantaged 
Businesses  under  the  federal  affirmative 
action  contracting  program,  it  is 
anticipated  that  the  economic  impact  on 
small  businesses  may  be  substantially 
attenuated. 

Repeal  of  regulations  establishing  a 
3%  price  evaluation  adjustment  will  not 
impose  any  new  paperwork  burden. 
Public  comment  and  Office  of 
Management  and  Budget  approval  has 
previously  been  obtained  for  an  FDIC 
collection  of  information  titled 
"Acquisition  Services  Information 
Requirements"  which  includes 
questions  regarding  contractors' 
minority-  and/or  women-owned  status. 
This  information  collection,  approved 
under  OMB  control  number  3064-0072 
is  valid  until  August  31,  2001  and  will 
not  be  changed  by  the  rule  changes 
proposed  herein.  This  rule  does  not 
duplicate,  overlap,  or  conflict  with  any 
other  federal  rules. 

Because  the  3%  price  evaluation 
adjustment  for  minority-  and  women- 
owned  businesses  would  likely  fail  the 
constitutionally  mandated  strict 
scrutiny  test  established  in  the  Adarand 
case,  the  only  readily  apparent 
alternative  is  to  repeal  the  regulation. 
Nevertheless,  parties  may  wish  to 


address  the  impact  of  repeal  on  contract 
awards  to  small  businesses. 

Assessment  of  Impact  of  Federal 
Regulation  on  Families 

The  FDIC  has  determined  that  this 
proposed  amendment  will  not  affect 
family  well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act  of  1999 
(Public  Law  105-277). 

List  of  Subjects  in  12  CFR  Part  361 

Government  contracts.  Lawyers,  Legal 
services.  Minority  businesses.  Reporting 
and  recordkeeping  requirements. 
Women  businesses. 

For  the  reasons  set  forth  above,  the.  * 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  proposes 
to  revise  part  361  of  chapter  III  of  title 
12  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  361— MINORITY  AND  WOMEN 
OUTREACH  PROGRAM 
CONTRACTING 


Sec. 

361.1 
361.2 
361.3 

Purpose. 

Policy. 

Definitions. 

361.4 
361.5 
361.6 

Scope. 

Oversight  and  monitoring. 

Outreach. 

Authority:  12  U.S.C.  1833e. 

§361.1    Purpose. 

The  purpose  of  the  FDIC  Minority  and 
Women  Outreach  Program  (MWOP)  is  to 
ensure  that  minority-  and  women- 
owned  businesses  (MWOBs)  are  given 
the  opportimity  to  participate  fully  in 
all  contracts  entered  into  by  the  FDIQ 

§361.2    Policy. 

It  is  the  policy  of  the  FDIC  that 
minorities  and  women,  and  businesses 
owned  by  them  have  the  maximum 
practicable  opportunity  to  participate  in 
contracts  awarded  by  the  FDIC. 

§361.3    Definitions. 
For  purposes  of  this  part: 

(a)  The  term  "minority"  has  the  same 
meaning  as  the  term  "socially 
disadvantaged  individuals"  as  set  out  in 
the  Small  Business  Administration 
regulations  at  13  CFR  124.103(b). 

(b)  Legal  Services  means  all  services 
provided  by  attorneys  or  law  firms 
(including  services  of  support  staff). 

§361.4    Scope. 

The  FDIC  outreach  program  applies  to 
all  contracts  entered  into  by  the  FDIC. 
The  outreach  program  is  incorporated 
into  FDIC  policies  and  guidelines 
governing  contracting  and  the  retention 
of  legal  services. 
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f  361^    Oversight  and  monttoilng. 

(a)  The  FDIC  Office  of  Diversity  and 
Economic  Opportunity  (ODEO)  has 
overall  responsibility  for  nationwide 
outreach  oversight,  which  includes,  but 
is  not  limited  to,  the  monitoring,  review 
and  interpretation  of  relevant 
regulations.  In  addition,  the  ODEO  is 
responsible  for  providing  the  FDIC  with 
technical  assistance  and  gmdance  to 
facilitate  the  identification,  registration, 
and  solicitation  of  minority-  and 
women-owned  businesses. 

(b)  Each  FDIC  office  that  performs 
contracting  or  outreach  activities  shall 
submit  information  to  the  ODEO  on  a 
quartmly  basis,  or  upon  request. 
Quarterly  submissions  wiU  include,  at  a 
minimum,  statistical  information  on 
contract  awards  and  solicitations  by 
designated  demographic  categories. 

1361.6    OutfMcti. 

(a)  Each  office  engaged  in  contracting 
with  the  private  sector  will  designate 
one  or  more  MWOP  coordinators.  The 
coordinators  will  perform  outreach 
activities  for  MWOP  and  act  as  liaison 
between  the  FDIC  and  the  public  on 
MWOP  issues.  On  a  quarterly  basis,  or 
as  requested  by  the  ODEO,  the 
coordinators  will  report  to  the  ODEO  on 
their  implementation  of  the  outreach 
program. 

(b)  Outreach  includes  the 
identification  and  registration  of 
MWOBs  who  can  provide  goods  and 
services  utilized  by  the  FDIC.  This 
includes  distributing  information 
concerning  the  MWOP. 

(c)  The  identification  of  MWOBs  and 
minority-  and  women-owned  law  firms 
(MWOLFs)  will  primarily  be 
accomplished  by: 

(1)  Obtaining  various  lists  and 
directories  of  minority-and  women- 
owned  firms  maintained  by  other 
federal,  state,  and  local  governmental 
agencies; 

(2)  Participating  in  conventions, 
seminars  and  professional  meetings 
comprised  of,  or  attended 
predominately  by,  MWOBs  and/or 
MWOLFs: 

(3)  Conducting  seminars,  meetings, 
workshops  and  other  various  functions 
to  promote  the  identification  and 
registration  of  MWOBs  and/or 
MWOLFs; 

(4)  Placing  MWOP  promotional 
advertisements  indicating  opportimities 
Mrith  FDIC  in  minority-  and  women- 
owned  media;  and 

(5)  Monitoring  to  assure  that  FDIC 
staff  interfacing  with  the  contracting 
community  are  knowledgeable  of,  and 
actively  promoting,  the  MWOP. 

By  order  of  the  Board  of  Directors. 


Dated  at  Washington,  D.C.,  this  27th  day  of 
July  1999. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

(PR  Doc.  99-20126  Filed  8-5-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlnistFation 

14CFRPart39 

[Docint  No.  9»-MM-260-AO] 

RIN2120-AA64 

Airworthineee  Directhree;  Bombardier 
Model  CL-M0-2B19  (Regional  Jot 
Serlee  100)  Series  Airplanee 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Bombardier  Model  CI/-600-2B19 
(Regional  Jet  Series  100)  series 
airplanes,  that  currently  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  require  the  flight  crew  to 
check,  and  reset,  if  necessary,  certain 
instrument  settings  prior  to  each  takeoff 
and  after  any  event  during  which 
generators  are  switched.  This  action 
would  add  a  new  revision  to  the  AFM 
and  would  revise  the  applicability  of  the 
existing  AD.  This  action  also  would 
require  modification  of  the  air  data 
reference  systems.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent 
uncommanded  changes  in  certain 
instrument  settings  on  the  pilot's  and 
co-pilot's  instrument  displays,  which 
coiild  result  in  confusion  among  the 
flight  crew  about  the  correct  position 
and  ffight  configuration  of  the  airplane. 

DATES:  Comments  must  be  received  by 
September  7,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98  NM- 
260-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced'hi 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at 
the  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street* 
Third  Floor,  Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Cuneo,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7506;  fax 
(516)  568-2716. 
SUPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interest^  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submittillg  such 
vyritten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-260-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-260-AD,  1601  Lind  Avenue, 
SW.,  Ronton,  Washington  98055-4056. 
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IHscussion 

On  October  1, 1996,  the  FAA  issued 
AD  96-21-02. "amendment  39-9778  (61 
m  52688,  October  8, 1996),  applicable 
t  a  certain  Bombardier  Model  CL-600- 
:  B19  (Regional  Jet  Series  100)  series 
i  irplanes.  That  AD  requires  revision  of 
t  le  Airplane  Flight  Manual  (AFM)  to 
I  Bquire  the  flight  crew  to  check,  and 
I  Bset,  if  necessary,  certain  instrument 
i  ettings  prior  to  each  takeoff  and  after 
i  ny  event  during  which  generators  are 
E  witched.  That  action  was  prompted  by 
I  jports  indicating  that  the  co-pilot's  air 
(  ata  reference  system  has  intermittently 
failed  following  the  switching  of  power 
between  generators.  The  requirements  of 
t  liat  AD  are  intended  to  prevent 
I  incommanded  changes  in  certain 
i  Qstrument  settings  on  the  co-pilot's 
i  istrument  display,  which,  if  not 
( orrected,  could  result  in  confusion 
t  mong  the  flight  crew  about  the  correct 
]  losition  and  flight  configuration  of  the 
E  irplane. 

i  kctions  Since  Issuance  of  Previous  Rule 

In  the  preamble  of  AD  96-21-02,  the 
FAA  indicated  that  the  actions  required 
I  y  that  AD  were  considered  "interim 
i  ction"  and  that  further  rulemaking 
I  ction  was  being  considered.  The  FAA 
I  low  has  determined  that  further 
I  ulemaking  action  is  indeed  necessary; 
t  lis  AD  follows  from  that 
( etermination. 

Transport  Canada  Aviation  (TCA), 
^  trhich  is  the  airworthiness  authority  for 
( Canada,  has  notified  the  FAA  that  the 
I  lilot's  air  data  reference  system  also 
I  nay  experience  imcommanded  changes 

llowing  power  transfer  to  the  air 
ven  generator  or  auxiliary  power  unit 
[enerator  in  the  event  that  the  primary 
llectrical  power  is  lost.  Following  from 

at,  the  manufacturer  has  developed  a 
1  aodification  that  positively  addresses 
t  lie  unsafe  condition  by  replacing  the 
( xisting  air  data  reference  panels  (ARP) 
i  nd  air  data  computers  (ADC)  with  new, 
i  mproved  ARP's  and  ADC's, 
lespectively.  The  manufacturer  also  has 
indicated  that  this  modification  would 
t  le  incorporated  on  subsequent  airplanes 
I  efore  delivery. 

Explanation  of  Relevant  Service 
mfbrmation 

I  The  manufacturer  has  issued  Canadair 
!  Regional  Jet  Publication  CSP  A-012, 
'  'emporary  Revision  RJ/50-2,  dated  June 

,  1997.  The  temporary  revision 
{ irovides  information  for  the  flight  crew 
( onceming  intermittent  failures  of  the 
i  ir  data  system  resulting  in 
I  incommanded  changes  to  the  pilot's  or 
co-pilot's  flight  instnunents,  and 
I  irovides  procedures  for  the  flight  crew 


to  check  and  reset  certain  instrument 
settings  as  necessary. 

Bombardier  also  has  issued  Canadair 
Regional  Jet  Service  Bulletin  S.B.  601R- 
34-094,  Revision  'B,'  dated  November 
14, 1997,  which  describes  procedures 
for  modification  of  the  air  data  reference 
systems.  The  modification  involves 
replacing  the  ARP's  and  the  ADC's  with 
new,  improved  ARP's  and  ADC's, 
respectively.  Accomplishment  of  the 
actions  specified  in  die  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  TCA 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-96-16R1, 
dated  June  24,  1998,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCA,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  96-21-02  to  continue  to 
require  revising  the  Limitations  Section 
of  the  FAA-approved  AFM  to  require 
the  flight  crew  to  check,  and  reset,  if 
necessary,  certain  instrument  settings 
prior  to  each  takeoff  and  after  any  event 
during  which  generators  are  switched. 

The  proposed  AD  would  add  a  new 
temporary  revision  to  the  Emergency, 
Normal,  and  Abnormal  Procedures 
Sections  and  Supplements  4  and  8  of 
the  FAA-approved  AFM  to  provide 
information  for  the  flight  crew 
concerning  intermittent  failures  of  the 
air  data  system  resulting  in 
uncommanded  changes  to  the  pilot's  or 
co-pilot's  flight  instruments,  and  to 
provide  procedures  for  the  flight  crew  to 
check  and  reset  certain  instrument 
settings.  This  proposed  AD  also  would 
limit  the  applicability  of  the  existing  AD 
to  exclude  certain  airplanes  on  which 
the  modification  was  accomplished 


diuring  manufactiue.  This  action  also 
would  require  modification  of  the  air 
data  reference  systems,  which,  when 
accomplished,  would  terminate  the' 
requirement  for  revising  the  AFM.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  and  temporary  revision 
to  the  AFM  described  previously. 

Cost  Impact 

There  are  approximately  86  airplanes 
of  U.S.  registiy  that  would  be  affected- 
by  this  proposed  AD. 

The  AFM  revision  that  is  currently 
required  by  AD  96-21-02,  and  is 
retained  in  this  proposed  AD,  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figuies,  the  cost  impacl  uf  Qie  currendy 
required  AFM  on  U.S.  operators  is 
estimated  to  be  $5,160,  or  $60  per 
airolane. 

"rhe  new  AFM  revision  that  is 
proposed  in  this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  new  AFM 
revision  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $5,160,  or 
$60  per  airplane. 

The  new  modification  that  is 
proposed  in  this  AD  action  would  take 
approximately  1 1  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  charge  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  modification- 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $56,760,  or  $660  per 
airplane. 

'The  cost  impact  figiires  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
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under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu-es  (44 
t-'RllO'4'Febi..»;y  26  1979);  and  (3)  if 
promiUgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rides  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [AmendMl] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9778  (61  FR 
52688,  October  8, 1996),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bombardier,  Inc.    (FtHinerly  Canadair): 

Docket  98-NM-260-AD.  Supersedes  AD 
96-21-02.  Amendment  39-9778. 
Applicability:  Mode]  CL-60O-2B19 
(Regional  Jet  Series  100)  series  airplanes, 
having  serial  numbers  7003  through  7207 
inclusive;  except  those  airplanes  on  which 
Canadair  Regional  Jet  Service  Bulletin  S.B. 
601R-34-094,  Revision  B.'  dated  November 
14, 1997,  has  been  accomplished:  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  In 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  changes  in  the 
settings  on  the  pilot's  and  co-pilot's 


instrument  displays,  which  could  result  in 
confusion  among  the  flight  crew  about  the 
correct  position  and  flight  configuration  of 
the  airplane,  accomplish  the  following: 

Restatement  of  the  Requirements  of  AD  96- 
21-02,  Amendment  39-9778 

(a)  Within  3  days  after  October  15,  1996 
(the  effective  date  of  AD  96-21-02, 
amendment  39-9778),  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following 
statement.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"Prior  to  each  takeoff  and  after  any  event 
during  which  generators  are  switched,  check 
the  settings  of  the  barometric  altimeter, 
altitude  pre-selector,  V-speed,  and  speed  bug. 
If  any  discrepancy  is  detected,  reset,  as 
necessary." 

New  Requirements  of  This  AD 

AFM  Teuipomry  Revision 

(b)  Within  2  days  after  the  effective  date  of 
this  AD,  revise  the  Emergency,  Normal,  and 
Abnormal  Procedures  Sections,  and 
Supplements  4  and  8  of  the  FAA-approved 
AFM  by  inserting  Canadair  Regional  Jet 
Publication  CSP  A-012,  Temporary  Revision 
RJ/50-2,  dated  June  1, 1997,  into  the 
applicable  section  of  the  AFM. 

Note  2:  The  AFM  revisions  required  by 
paragraph  (b)  of  this  AD  are  accomplished  by 
inserting  a  copy  of  the  Temporary  Revisions 
into  the  applicable  section  of  the  AFM.  When 
these  Temporary  Revisions  have  been 
incorporated  into  the  general  revisions  of  the 
AFM,  the  general  revisions  may  be  inserted 
into  the  AFM,  provided  that  the  information 
contained  in  the  general  revisions  is  identical 
to  that  specified  in  the  Temporary  Revisions. 

Replacement 

(c)  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  air  data  reference 
systems  in  accordance  with  Canadair 
Regional  Jet  Service  Bulletin  S.B.  601R-34- 
094,  Revision  'B,'  dated  November  14, 1997. 
After  accomplishment  of  the  modification, 
the  AFM  revisions  required  by  paragraphs  (a) 
and  (b)  of  this  AD  may  be  removed  from  the 
AFM. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-96- 
.  16R1,  dated  June  24, 1998. 

Issued  in  Renton,  Washington,  on  July  30, 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  99-20328  Filed  6-5-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-382-AD) 

RIN  2120-AA64 

Alrworthineas  DIracttvas;  McDonnell 
Douglas  Modal  DC-9,  DC-9-80  and  C- 
9  (Military)  Series  Alrplanas,  and  Modal 
MD-88  Airplanas 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  ndemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  E)C- 
9,  DC-9-80  and  C-9  (military)  series 
airplanes,  and  Model  MD-88  airplanes. 
This  proposal  would  require  revising 
the  wiring  of  the  air  conditioning 
pneumatic  supply  control,  if  applicable, 
and  revising  the  wiring  of  the 
pneiunatic  augmentation  valve.  This 
proposal  is  prompted  by  a  report 
indicating  that  the  pneumatic 
augmentation  valve  may  go  fully  open 
when  an  engine  fails  during  initial 
climb  prior  to  deactivation  of  the  second 
segment  climb  switch.  The  actions 
specified  by  the  proposed  AD  are 
Intended  to  prevent  opening  of  the 
pneumatic  augmentation  valve,  which 
coiUd  result  in  significant  loss  of  thrust 
from  the  remaining  engine  and 
consequent  inadequate  initial  climb 
performance  of  the  airplane. 
DATES:  Comments  must  be  received  by 
September  20, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  98-NM-f 
382-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
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[  oeingCommercial  Aircraft  Group, 
[  ong  Beach  Division,  3855  Lakewood 
[  oulevard.  Long  Beach,  California 
E  0846,  Attention:  Technical 
I  ublications  Business  Administration, 
:  lept.  C1-L51  (2-60).  This  information 
t  lay  be  examined  at  the  FAA,  Transport 
/lirplane  Directorate,  1601  Lind 
/  Lvenue,  SW.,  Renton,  Washington;  or  at 
:  le  FAA,  Transport  Airplane 
]  directorate,  Los  Angeles  Aircraft 
lertification  Office.  3960  Paramount 
oulevard,  Lakewood,  California. 


Ifori 


FURTHER  INFORMATION  CONTACT: 
E  obert  Baitoo.  Aerospace  Engineer, 
ropulsion  Branch,  ANM-140L,  FAA, 
1  'ransport  Airplane  Directorate,  Los 
f  ingelesAircraft  Certification  Office, 
i  960  Paramount  Boulevard,  Lakewood, 
I  iaiifomia  90712-4137;  telephone  (562) 
i  27-5245;  fax  (562)  627-5210. 

S  UPPLEMENTARY  INFORMATION: 
[(omments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
roposed  rule  by  submitting  such 
Urritten  data,  views,  or  arguments  as 
t  ley  may  desire.  Communications  shall 
i  ientify  the  Rules  Docket  number  and 
:  e  submitted  in  triplicate  to  the  address 
s  pecified  above.  All  communications 
t  jceived  on  or  before  the  closing  date 
far  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 

roposed  rule.  The  proposals  contained 
i  n  this  notice  may  be  changed  in  light 
cjf  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
E  nvironmentaJ,  and  energy  aspects  of 
t  le  proposed  rule.  All  comments 
!  ubmitted  will  be  available,  both  before 
I  nd  after  the  closing  date  for  comments, 
i  1  the  Rules  Docket  for  examination  by 
i  iterested  persons.  A  report 
s  ummarizing  each  FAA-public  contact 
c  oncemed  with  the  substance  of  this 
;  roposal  will  be  filed  in  the  Rules 
locket. 

Commenters  wishing  the  FAA  to 
Acknowledge  receipt  of  their  comments 
s  ubmitted  in  response  to  this  notice 
I  lust  submit  a  self-addressed,  stamped 
[  ostcard  on  which  the  following 
statement  is  made:  "Comments  to 
bocket  Number  98-NM-382-AD."  The 
[  ostcard  will  be  date  stamped  and 
c  9tumed  to  the  commenter. 

|vaUabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
APRM  by  submitting  a  request  to  the 
I  AA,  Transport  Airplane  Directorate, 
i  lNM-114,  Attention:  Rules  Docket  No. 
5  8-NM-382-AD,  1601  Lind  Avenue, 
i  W.,  Renton,  Washington  98055-4056. 


Discussion 

The  FAA  has  received  a  report 
indicating  that  the  results  of  an  internal 
design  review,  conducted  by  McDonnell 
Douglas,  of  the  design  logic  of  the 
pneumatic  augmentation  valve  wiring 
on  McDonnell  Douglas  Model  DC-9, 
DC-9-80,  and  C-9  (military)  series 
airplanes,  and  Model  MD-88  airplanes, 
revealed  that  when  an  engine  fails 
during  initial  climb  prior  to  deactivation 
of  the  second  segment  climb  switch,  the 
pneumatic  augmentation  valve  may  go 
fully  open.  The  opening  of  the 
augmentation  valve  combined  with  a 
pneumatic  supply  duct  failure  could 
result  in  a  significant  loss  of  thrust  on 
the  remaining  engine.  This  condition,  if 
not  corrected,  could  result  in  inadequate 
initial  climb  performance  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
DC9-36-012,  Revision  03,  dated 
February  3, 1998,  and  Revision  04, 
dated  October  16, 1998,  which  describes 
procedures  for  revising  of  the  wiring  of 
the  air  conditioning  pneumatic  supply 
control,  if  applicable,  and  revising  the 
wiring  of  the  pneumatic  augmentation 
valve.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  1 ,500 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
700  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  between  1  to 
6  work  hours  per  airplane  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  cost  would  be  nominal. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  between  $42,000  and 
$252,000,  or  between  $60  and  $360  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if  . 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  98-NM-382- 
AD. 
Applicability:  Model  DC-9-10.  -20.  -30, 
-40,  and  -50  series  airplanes;  Model  DC-9- 
81  (MD-81).  DC-9-82  (MD-82),  DC-9-83 
•(MD-aS).  and  DC-9-«7  (MD-87)  series 
airplanes;  Model  MD-88  airplanes;  and  C-9 
(militar>')  series  airplanes;  as  listed  in  the 
McDonnell  Douglas  Service  BulleUn  DC9- 
36-012.  Revision  04.  dated  October  16.  1998; 
certificated  in  any  category. 
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Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  opening  of  the  pneumatic 
augmentation  valve  during  initial  climb 
following  an  engine  failure,  which  could 
result  in  significant  loss  of  thrust  on  the 
remaining  engine  and  consequent  inadequate 
initial  climb  performance  of  the  airplane, 
accomplish  the  following: 

Modification 

(a)  Within  3  years  after  the  effective  date 
of  this  AD,  revise  the  wiring  of  the  air 
conditioning  pneumatic  supply  control,  if 
applicable,  and  revise  the  wiring  of  the 
pneumatic  augmentation  valve,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-367012,  Revision  03,  dated 
February  3,1998.  or  Revision  04,  dated 
October  16, 1998. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  30, 
1999. 

O.L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-20327  Filed  8-5-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  99-NM-153-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Foklcer 
Model  F27  Marie  100, 200, 300, 400, 500, 
600,  and  700  Series  Airplanes  and 
Model  FZ7  Mark  050  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Fokker 
Model  F27  Mark  100,  200,  300,  400, 
500,  600,  and  700  series  airplanes  and 
Model  F27  Mark  050  series  airplanes, 
that  would  have  required  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
the  airframe  pneumatic  deicing  boots. 
That  proposal  was  prompted  by  reports 
of  inflight  incidents  and  an  accident 
that  occurred  in  icing  conditions  where 
the  airframe  pneiunatic  deicing  boots 
were  not  activated.  The  actions 
specified  by  that  proposed  AD  are 
intended  to  ensure  that  flightcrews 
activate  the  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation.  This  new  proposed 
action  revises  the  proposed  rule  by 
specifying  that,  at  the  first  signs  of  ice 
accumulation,  "heavy"  automatic 
cycling  mode  must  be  used  during 
operation  of  the  deicing  boots.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  prevent  reduced 
controllability  of  the  aircraft  due  to 
adverse  aerodynamic  effects  of  ice 
adhering  to  the  airplane  prior  to  the  first 
deicing  cycle. 

DATES:  Comments  must  be  received  by 
August  31, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
153-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Martenson,  Aerospace 
Engineer,  Manager,  International 
Branch,  ANM-116,  FAA,  Transport 
Airplane  Directorate,  1601  Lind 


Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPtfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the.closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  "report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-153-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-153-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Fokker  Model  F27  Mark  100,  200,  300, 
400,  500,  600,  and  700  series  airplanes 
and  Model  F27  Mark  050  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  July  16, 1999  (64  FR 
38345).  That  NPRM  would  have 
required  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of  the  airframe  pneumatic 
deicing  boots.  That  NPRM  was 
prompted  by  reports  of  inflight 
incidents  and  an  accident  that  occurred 
in  icing  conditions  where  the  airframe 
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:  neumatic  deicing  boots  were  not 
9  ctivated.  That  condition,  if  not 
c  orrected,  could  result  in  reduced 
controllability  of  the  aircraft  due  to 
a  dverse  aerodynamic  effects  of  ice 
a  dhering  to  the  airplane  prior  to  the  first 
[  eicing  cycle. 

/  kCtions  Since  Issuance  of  Previous 
[toposal 

The  FAA  has  determined  that  further 
cieiinition  is  necessary  to  specify  the 
^tomatic  cycling  mode  of  activation  of 
I  le  deicing  boots.  These  airplanes  may 
c  perate  deicing  boots  in  either  a  "light" 
c  r  a  "heavy"  automatic  cycling  mode; 
:  owever,  the  FAA  finds  that  at  the  first 
s  ign  of  ice  accumulation,  required 
a  ctivation  of  the  deicing  boots  in 
'  heavy"  mode  is  warranted.  The  FAA 
L  onsiders  that  the  required  activation  in 
'  heavy"  mode  is  necessary  to  assure  the 
[  apability  of  the  system  to  shed  ice  with 
i  low  pressiue  indication  setting  of  8 
[  ounds  per  square  inch  gage  (psig). 

However,  tne  manufacturer  nas 
a  dvised  the  FAA  that  requiring 
a  ctivation  of  the  deicing  boots  in 
'  heavy"  automatic  cycling  mode  would 
I  ause  the  boots  to  wear  at  a  rate  higher 
man  anticipated.  The  manufacturer 
nuther  states  that,  consequently,  such  a 
high  wear  rate  would  require 
rteplacement  of  the  deicing  boots  sooner 
tnan  anticipated.  The  manufacturer 
qoncludes,  therefore,  that  the  additional 
qosts  associated  with  such  additional 
leplacement  of  the  deicing  boots  would 
impose  an  additional  burden  to 
( perators. 

The  FAA  acknowledges  that  the 
E  ctivation  of  the  deicing  boots  using  the 
'  heavy"  automatic  cycling  mode  may 
I  Bquire  costs  that  were  not  originally 
i  nticipated.  The  FAA  recognizes  that 
t  le  obligation  to  maintain  aircraft  in  an 
i  irworthy  condition  is  vital,  but 
!  ometimes  expensive.  Because  AD's 
I  Bquire  specific  actions  to  address 
!  pecific  unsafe  conditions,  they  appear 
1 9  impose  costs  that  would  not 
( therwise  be  borne  by  operators. 
I  lowever,  because  of  the  general 
( bligation  of  operators  to  maintain 
i  ircraft  in  an  airworthy  condition,  this 
i  ppearance  is  deceptive.  Attributing 
t  lose  costs  solely  to  the  issuance  of  this 
iiD  is  unrealistic  because,  in  the  interest 
( I  maintaining  safe  aircraft,  prudent 
(  perators  would  accomplish  the 
I  equired  actions  even  if  they  were  not 
I  squired  to  do  so  by  the  AD.  In  this  case, 
\  le  FAA  has  determined  that  direct  and 
i  icidental  costs  are  still  outweighed  by 
1  le  safety  benefits  of  the  AD. 

Therefore,  this  supplemental  NPRM 
I  evises  paragraph  (a)  of  the  original 
I  iroposal  by  adding  the  words  "heavy" 
1 3  speciiy  that  in  the  Airplane  Flight 


Manual  revision  the  deicing  boot  system 
must  be  operated  in  the  "heavy" 
automatic  cycling  mode.  Additionally, 
since  these  airplanes  are  all  equipped 
with  an  automatic  cycling  mode,  the 
FAA  has  removed  the  phrase  "if 
available"  in  the  same  AFM  paragraph. 
The  proposed  actions  will  prevent 
reduced  controUabihty  of  the  aircraft 
due  to  adverse  aerodynamic  effects  of 
ice  adhering  to  the  airplane  prior  to  the 
first  deicing  cycle. 

Conclusion 

Since  this  change  expands  the  scope  ~ 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

The  FAA  estimates  that  34  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  FAA  estimates  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions,  at  the  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$2,040,  or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Propfised  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Services  B.V.:  Docket  99-NM-153- 
AD. 

Applicability:  Model  F27  Mark  100,  200, 
300,  400,  500,  600,  and  700  series  airplanes 
and  Model  F27  Mark  050  series  airplanes 
equipped  with  pneumatic  deicing  boots, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  flightcrews  activate  the 
wing  and  tail  pneumatic  deicing  boots  at  the 
first  signs  of  ice  accumulation  on  the 
airplane,  accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA -approved  Airplane  Flight  Manual 

■  (AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  or  upon  annunciation  from 
an  ice  detector  system,  whichever  occurs 
first;  and 

— The  system  must  either  be  continued  to  be 
operated  in  the  "heavy"  automatic  Cycling 
mode;  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airfiBme. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
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International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Operations  Inspector,  who  may  add 
conunents  and  then  send  it  to  the  Manager, 
International  Branch,  ANM-116  AGO. 
Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  30, 
1999. 

D.L.  Riggiii, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-20326  Filed  &-5-99;  8:45  am] 
BILUNQ  CODE  4«10-1*-U 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  113 

RIN  1515-AC44 

Importation  and  Entry  Bond 
Conditions  Regarding  Ottier  Agency 
Documentation  Requirements 

agency:  U.S.  Customs  Service, 

Department  of  the  Treasiuy . 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  with 
regard  to  the  basic  importation  and 
entry  bond  condition  under  which,  if 
merchandise  is  conditionally  released  to 
the  principal  named  in  the  bond,  the 
principal  agrees  to  furnish  Customs 
with  any  document  or  evidence  as 
required  by  law  or  regulation.  The 
proposed  amendment  would  extend  this 
requirement,  and  consequently  the 
potential  liability  for  payment  of 
liquidated  damages  for  a  breach  of  the 
bond  condition;  to  documents  and 
evidence  submitted  to  other 
Government  agencies  under  laws  and 
regulations  of  those  other  agencies. 
DATES:  Comments  must  be  received  on 
or  before  October  5^  1999. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regidations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 


Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Baskin,  Penalties  Branch,  Office 
of  Regulations  and  Rulings  (202-927- 
2344). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  113.62  of  the  Customs 
Regulations  (19  CFR  113.62}  sets  forth 
the  conditions  that  are  incorporated  by 
reference  in  a  basic  importation  and 
entry  bond  (on  Customs  Form  301)  that 
must  be  on  file  with  Customs  when 
merchandise  is  imported  and  entered  in 
the  United  States.  Those  conditions 
involve  the  agreements  on  the  part  of 
the  obligors  under  the  bond  (that  is,  the 
principal  and/or  the  surety)  to  take 
specific  actions  required  by  statute  or 
regulation  in  connection  with  the 
importation/entry  process  and  to  pay 
liquidated  damages  as  a  consequence  of 
a  defeult  on  any  agreement  in  a  bond 
condition. 

Paragraph  (c)  of  §  113.62  concerns  the 
agreement  to  produce  dociunents  and 
evidence.  This  regulatory  text  provides 
that  "[i]f  merchandise  is  released 
conditionally  to  the  principal  before  all 
required  documents  or  other  evidence  is 
produced,  the  principal  agrees  to 
furnish  Customs  with  any  dociunent  or 
evidence  as  required  by  law  or 
regulation,  and  within  the  time 
specified  by  law  or  regulations" 
(emphasis  added).  Since  this  bond 
condition  refers  only  to  dociunents  or 
other  evidence  required  to  be  furnished 
to  Customs,  it  would  not  apply  to 
documents  and  other  evidence  that  are 
required  by  law  or  regulation  to  be 
submitted  to  another  Government 
agency.  Under  paragraph  (1)(1)  of 
§  113.62,  if  the  principal  defaults  on  the 
paragraph  (c)  agreement,  the  obligors 
(that  is,  the  principal  and  surety,  jointly 
and  severally)  agree  to  pay  liquidated 
damages  in  an  amount  genersdly  equal 
to  the  value  of  the  merchandise 
involved  in  the  default  or  another 
amount  that  may  vary  depending  on  the 
nature  of  the  merchandise  or  the  terms 
of  the  specific  substantive  law  or 
regulation  at  issue. 

Basis  for  the  Proposed  Regulatory 
Change  ' 

On  January  13, 1999,  the  Farm  Service 
Agency  (FSA)  of  the  Department  of 
Agriculture  published  in  the  Federal 
Register  (64  FR  2152)  a  proposed  rule  to 
amend  Part  782  of  the  FSA  Regulations 
(7  CFR  part  782).  which  pertains  to  the 
end-use  certificate  program.  The  end- 
use  certificate  program  was  established 
pursuant  to  section  321(f)  of  the  North 


American  Free  Trade  Agreement 
Implementation  Act  (Public  Law  103- 
182, 107  Stat.  2057).  which  is  codified 
at  19  U.S.C.  3391(f).  The  program 
applies  to  wheat  or  barley  imported  into 
the  United  States  fitim  any  foreign 
country  or  instrumentality  thereof  that, 
as  of  April  8, 1994,  required  end-use 
certificates  for  imports  of  U.S.-produced 
wheat  or  barley.  The  purpose  of  the 
program  is  to  ensure  that  foreign 
agricultural  commodities  do  not  benefit 
from  U.S.  export  programs  (see  H.  Rep. 
103-361, 103d  Cong.,  1st  Sess..  at  68). 
The  regulations  under  the  program, 
which  were  promulgated  by  the  FSA  in 
consultation  with  Customs  as  required 
by  the  statute,  currently  affect  only 
wheat  originating  in  Canada  (see  7  CFR 
782.10(b)). 

The  amendments  proposed  by  the 
FSA  in  the  January  13, 1999  notice 
would  affect  §§  782.2  and  782.12  (7  CFR 
782.2  and  782.12),  which  set  forth, 
respectively,  the  definitions  that  apply 
for  piuposes  of  Part  782  and  the 
requirements  for  completing  and  filing 
the  end-use  certificate  for  imports  of 
wheat  originating  in  Canada. 
Specifically,  the  proposed  regulatory 
changes  woidd:  (1)  Amend  the 
definition  of  "importer"  to  refer  to  the 
party  qualifying  as  importer  of  record 
under  19  U.S.C.  1484(a):  (2)  reduce  the 
time  period  for  submission  of  the  end- 
use  certificate  (form  FSA-750)  to  the 
FSA  from  "within  15  workdays 
following  the  date  of  entry"  to  "within 
10  workdays  following  the  date  of  entry 
or  release';  and  (3)  add  several  data 
elements  to  be  set  forth  on  the  form 
FSA-750. 

In  addition  to  a  discussion  of  the 
proposed  regulatory  amendments,  the 
background  portion  of  the  January  13, 
1999,  FSA  notice  contains  the  following 
statement:  "The  U.S.  Customs  Service 
has  informed  the  Department  of 
Agriculture  officials  that  it  will  be 
amending  the  provisions  of  their  basic 
import  bond  to  allow  for  the  assessment 
of  damages  if  there  is  a  failiue  to 
provide  the  End-Use  Certificate  in  the 
time  period  provided  by  FSA."  This 
statement  resulted  from  discussions  that 
Ci^toms  personnel  had  with  FSA 
personnel  regarding  ways  to  improve 
the  administration  and  enforcement  of 
the  end-use  certificate  program, 
consistent  with  the  statutory 
consultative  mandate  set  forth  in  the 
statute  and  reflected  in  the  FSA 
regulations  (see  7  CFR  782.3),  and 
reflected  the  fact  that  the  text  of  present 
paragraph  (c)  of  §  113.62  technically 
does  not  apply  to  the  end-use  certificate 
because  it  is  not  fiunished  to  Customs 
but  rather  is  submitted  to  the  FSA. 
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fiAiture  and  Scope  of  the  Proposed 
1 '( igulatory  Change 

Based  on  the  above,  Customs  is 
l|foposing  in  this  document  to  revise 
[iragraph  (c)  of  §  113.62  to  ensure  that 
i:^ll  cover  documents  and  other 
€  ^idence  required  in  connection  with 
t  ie  importation/entry  process  that  are 
prescribed  by,  and  submitted  to, 
(iovemment  agencies  other  than 
(tjistoms.  Although  the  need,  for  this 
proposal  arose  in  the  specific  context  of 
tpe  FSA  end-use  certificate  program, 

iistoms  has  drafted  the  proposed  new 
'atory  language  in  broad  terms 

cause  Customs  believes  that  the  basic 
nciple  at  issue  should  be  applicable 

importation/entry-related 
uirements  of  all  Government 

;encies. 

inunents 

Before  adopting  this  proposed 

ation  as  a  final  rule,  consideration 
11  be  given  to  any  written  comments 
ely  submitted  to  Customs,  including 
Idmments  on  the  clarity  of  this 
ii  oposed  nde  and  how  it  may  be  made 
iasier  to  understand.  Comments 
sh^bmitted  will  be  available  for  public 
inspection  in  accordance  with  die 
I're«dom  of  Information  Act  (5  U.S.C. 
J  f  2),  §  1.4,  Treasiuy  Department 
^^lations  (31  CFR  1.4),  and 
^|^3.11(b),  Customs  Regulations  (19 
( ^R  103.11(b)),  on  normal  business 
gtys  between  the  hoiu-s  of  9  a.m.  and 
0  p.m.  at  the  RegiUations  Branch, 
ce  of  Regulations  and  Rulings,  U.S. 
stoms  Service,  1300  Pennsylvania 
enue,  NW.,  3rd  Floor,  Washington, 

atory  Flexibility  Act  and 
ive  Order  12866 


Pursuant  to  the  provisions  of  the 
fttgulatory  Flexibility  Act  (5  U.S.C.  601 

seq.),  it  is  certified  that  the  proposed 
endment,  if  adopted,  will  not  have  a 
s  i^nificant  economic  impact  on  a 

bstantial  number  of  small  entities. 

e  proposed  regidatory  amendment 

11  not  require  any  additional  action  on 

e  part  of  the  public  but  rather  is 
intended  to  facilitate  Customs 
€  i^orcement  efforts  involving  existing 
iiiiport  requirements  imder  other 

vemment  agency  laws  and 

ations.  Accordingly,  the  proposed 
endment  is  not  subject  to  the 
latory  analysis  or  other 
liaquirements  of  5  U.S.C.  603  and  604. 
I  'tirthermore,  this  document  does  not 
meet  the  criteria  for  a  "significant 
I  e  gulatory  action"  as  specified  in  E.O. 
1 :  :866. 


Drafting  information 

The  principal  author  of  this  dociunent 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  113 

Bonds,  Customs  duties  and 
inspection.  Imports,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

Proposed  Amendments  to  the 
Regidations 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  Part  113  of  the 
Customs  Regulations  (19  CFR  part  113) 
as  set  forth  below. 

PART  113— CUSTOMS  BONDS 

1.  The  authority  citation  for  Part  113 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66, 1623. 1624. 

***** 

2.  Section  113.62(c)  is  revised  to  read 
as  follows: 

§  1 1 3.62    Basic  importation  and  entry  trand 
conditions. 

***** 

(c)  Agreement  to  produce  documents 
and  evidence.  If  merchandise  is  released 
conditionally  to  the  principal  before 
production  of  all  documents  or  other 
evidence  required  by  a  law  or  regulation 
administered  by  Customs  or  another 
government  agency,  the  principal  agrees 
to  furnish  Customs  or  the  other 
govermnent  agency  with  any  such 
dociunent  or  other  evidence  as  required 
by,  and  within  the  time  specified  in, 
such  law  orYegulation. 
***** 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  June  17, 1999. 
Jolm  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  99-20248  Filed  8-5-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES     • 

Food  and  Drug  Administration 

21  CFR  Part  314 
[Docket  No.  85N-0214] 

180-Day  Generic  Drug  Exclueivity  for 
Abbreviated  New  Drug  Applications 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regiUations  governing  180-day 
generic  drug  exclusivity  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  The  proposed  rule  clarifies 
existing  eligibility  requirements  for 
abbreviated  new  drug  application 
(ANDA)  sponsors  and  describes  new 
eligibility  requirements.  The  proposed 
changes  to  the  regulations  are  necessary 
because  of  recent  coiut  decisions 
invalidating  portions  of  FDA's  current 
regulations.  The  proposed  regulations 
are  intended  to  permit  the  prompt  entry 
of  generic  drug  products  into  the  market 
while  maintaining  the  incentive  of 
market  exclusivity  for  generic  drug 
manufacturers. 

DATES:  Submit  written  comments  by 
November  4,  1999.  Submit  written 
comments  on  the  information  collection 
requirements  by  September  7, 1999.  See 
section  Vm  of  this  document  for  the 
effective  date  of  a  final  rule  based  on 
this  dociunent. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
written  comments  on  the  information 
collection  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Bldg.,  725 
17th  St.  NW.,  rm.  10235,  Washington. 
DC  20503,  Attn:  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  G.  Beakes,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  of  1984 
(Public  Law  98-417)  (the  Hatch- 
Waxman  Amendments)  created  section 
505(j)  of  the  act  (21  U.S.C.  355(j)). 
Section  505(j)  estabhshed  the  ANDA 
approval  process,  which  allows  a 
generic  version  of  a  previously 
approved  innovator  drug  to  be  approved 
without  submission  of  a  full  new  drug 
application  (NDA).  An  ANDA  refers  to 
a  previously  approved  new  drug 
application  (the  "listed  drug")  and 
relies  upon  the  agency's  finding  of 
safety  and  effectiveness  for  that  drug 
product. 

Innovator  drug  applicants  must 
include  in  an  NDA  information  about 
patents  for  the  drug  product  that  is  the 
subject  of  the  NDA.  FDA  publishes  this 
patent  information  as  part  of  the 
agency's  publication  "Approved  Drug 
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Products  with  Therapeutic  Equivalence 
Evaluations"  (the  Orange  Book). 

Generic  drug  applicants  must  include 
in  an  ANDA  a  patent  certification 
described  in  section  505(j)(2)(A)(vii)  of 
the  act  for  each  patent  listed  in  the 
Orange  Book  for  the  listed  drug.  The 
applicant  must  certify  one  of  the 
following  for  each  patent:  (1)  that  no 
patent  information  on  the  drug  product 
that  is  the  subject  of  the  ANDA  has  been 
submitted  to  FDA;  (2)  that  such  patent 
has  expired;  (3)  the  date  on  which  such 
patent  expires;  or  (4)  that  such  patent  is 
invalid  or  will  not  be  infringed  by  the 
manufacture,  use,  or  sale  of  the  drug 
product  for  which  the  ANDA  is 
submitted.  These  certifications  are 
known  as  "paragraph  I."  "paragraph  U," 
"paragraph  m,"  and  "paragraph  IV" 
certificaliuus,  respectively. 

Notice  of  a  paragraph  IV  certification 
must  be  provided  to  each  owner  of  the 
patent  (patent  owner)  that  is  the  subject 
of  the  certification  and  to  the  holder  of 
the  approved  NDA  (NDA  holder)  to 
which  the  ANDA  refers.  The  terms 
"patent  owner"  and  "NDA  holder"  as 
used  throughout  this  proposed 
regulation  mean  either  those  parties  or 
their  representatives,  including 
exclusive  licensees.  The  agency 
recognizes  that  different  terms  are  used 
throughout  other  sections  of  the 
regulations  for  the  idea  expressed  in 
section  505(j)(2)(B)(i)(I)  and 
(j)(2)(B)(i)(II)  of  the  act  that  notice  must 
be  given  to  the  principals  (patent  owner 
and  NDA  holder)  or  their 
representatives.  The  agency  has  added  a 
definitions  section  to  die  proposed 
regulation  to  clarify  the  meaning  of 
these  terms,  as  well  as  other  twms,  as 
used  in  this  section. 

The  submission  of  an  ANDA  for  a 
drug  product  that  is  claimed  in  a  patent 
is  an  infringing  act  if  the  ANDA  product 
is  intended  to  be  marketed  before 
expiration  of  the  patent.  (See  35  U.S.C. 
271(e)(2).)  Therefore,  the  submission  of 
an  ANDA  with  a  paragraph  IV 
certification  may  be  the  basis  for  patent 
infringement  litigation. 

Given  this  risk  of  patent  infringement 
litigation,  section  505(j)(5)(B)(iv)i  of  the 


>  Section  S05())(S)(B)(iv)  of  the  act  states  that: 

If  the  application  contains  a  certification 
described  in  subclause  (IV)  of  paragraph  (2)(A)(vii) 
and  is  for  a  drug  for  which  a  previous  application 
has  been  submitted  under  this  subsection 
continuing  [sic]  such  a  certification,  the  application 
shall  be  made  effective  not  earlier  than  one  hundred 
and  eighty  days  after — 

(I)  the  date  the  Secretary  receives  notice  from  the 
applicant  under  the  previous  application  of  the  first 
commercial  marketing  of  the  drug  under  the 
previous  application,  or 

(n)  the  date  of  a  decision  of  a  court  in  action 
described  in  clause  (iii)  holding  the  patent  which 
is  the  subject  of  the  certification  to  be  invalid  or  not 
infringed,  whichever  is  earlier. 


act  provides  an  incentive  for  generic 
drug  applicants  to  file  paragraph  IV 
certifications  challenging  patents  that 
may  be  invalid,  unenforceable,  or  not 
infringed  by  the  product  that  is  the 
subject  of  the  ANDA. 

In  certain  circumstances,  the  first 
applicant  whose  ANDA  contains  a 
paragraph  IV  certification  is  protected 
bom  competition  from  subsequent 
generic  versions  of  the  same  drug 
product  for  180  days  from  either  the 
date  the  first  applicant's  drug  product  is 
first  commercially  marketed  or  the  date 
of  a  final  court  decision  holding  the 
patent  that  is  the  subject  of  the 
paragraph  IV  certification  invalid, 
imenforceable,  or  not  infringed.  This 
marketing  protection  is  commonly 
known  as  "180-day  exclusivity." 

In  the  Federal  Register  of  October  3, 
1994  (59  FR  50338),  FDA  published  tbe 
final  rule  implementing  the  patent  and 
marketing  exclusivity  provisions  of  the 
Hatch- Waxman  Amendments.  Section 
314.107(c)(1)  (21  CFR  314.107(c)(1)),  the 
regulation  implementing  section 
505(j)(5)(B)(iv)  of  the  act,  provided: 

If  an  abbreviated  new  drug  application 
contains  a  certification  that  a  relevant  patent 
is  invalid,  unenforceable,  or  will  not  be 
infringed  and  the  application  is  for  a  generic 
copy  of  the  same  listed  drug  for  which  one 
or  more  substantially  complete  abbreviated 
new  drug  applications  were  previously 
submitted  containing  a  certification  that  the 
same  patent  was  invalid,  unenforceable,  or 
would  not  be  infringed  and  the  applicant 
submitting  the  first  application  has 
successfully  defended  against  a  suit  for 
patent  infringement  brought  vvithin  45  days 
of  the  patent  owner's  receipt  of  notice 
submitted  under  §  314.95,  approval  of  the 
subsequent  abbreviated  new  drug  application 
will  be  made  effective  no  sooner  than  180 
days  from  whichever  of  the  following  dates 
is  earlier: 

(i)  The  date  the  applicant  submitting  the 
first  application  first  commences  commercial 
marketing  of  its  drug  product;  or 

(ii)  The  date  of  a  decision  of  the  court 
holding  the  relevant  patent  invalid, 
unenforceable,  or  not  infringed. 
(Emphasis  added) 

FDA's  requirements  for  180-day 
exclusivity  were  successfully 
challenged  in  the  courts  in  Mova 
Pharmaceutical  Corp.  v.  Shalala,  140 
F.3d  1060  (D.C.  Cir.  1998),  and 
Gmnutec,  Inc.  v.  Shalala.  No.  97-1873 
and  No.  97-1874, 1998  U.S.  App.  LEXIS 
6685  (4th  Cir.  Apr.  3,  1998). 

Following  the  Afova  circuit  coiurt 
decision,  on  June  1, 1998,  the  district 
court  entered  an  order  stating  that  the 


Prior  to  the  enactment  of  the  Food  and  Drug 
Administration  Modernization  Act  of  1997  (the 
Modernization  Act),  IBO-day  exclusivity  was 
described  at  section  505(j)(4)(B)(iv)  of  the  act.  The 
Modernization  Act  added  new  provisions  to  section 
505(j)  that  resulted  in  a  renumbering  of  the  sections. 


successful  defense  requirement  of 
§  314.107(c)(1)  is  invalid  and 
permanently  enjoined  FDA  from 
enforcing  it.  In  the  Federal  Register  of 
July  14,  1998  (63  FR  37890),  FDA 
published  a  guidance  for  industry 
entitled  "180-Day  Generic  Drug 
Exclusivity  Under  the  Hatch- Wajonan 
Amendments  to  the  Federal  Food,  Drug, 
and  Cosmetic  Act"  (June  1998), 
describing  its  approach  to  180-day 
exclusivity  in  light  of  the  court 
decisions.  In  the  Federal  Register  of 
November  5, 1998  (63  FR  59710),  the 
agency  published  an  interim  rule 
revoking  the  "successful  defense" 
requirement.  Since  that  time  the  agency 
has  regulated  directly  from  the  statute 
when  making  exclusivity  decisions  on  a 
case-by-case  basis. 

The  agency  is  proposing  new 
regulations  to  address  the  issues  that 
have  arisen  as  a  result  of  the  Afova  and 
Gmnutec  decisions  and  to  respond  to 
other  matters  related  to  180-day 
exclusivity  not  currenUy  addressed  by 
the  regulations.  Consistent  with  the 
legislative  piupose  of  section 
505(j)(5)(B)(iv)  of  the  act,  the  proposed 
regulations  continue  to  provide  an 
incentive  for  challenging  a  listed  patent, 
while  at  the  same  time  preventing 
prolonged  or  indefinite  delays  in  the 
availability  of  generic  drug  products. 

During  litigation  of  the  many  cases 
related  to  180-day  exclusivity,  the 
parties  and  courts  have  recognized  the 
potential  for  the  180-day  exclusivity 
process  to  substantially  delay  the  entry 
of  competitive  generic  drug  products 
into  the  market.  This  situation  can  occur 
when  the  marketing  of  any  subsequent 
generic  drug  product  is  contingent  upon 
the  occurrence  of  an  event  that  is  within 
the  first  ANDA  applicant's  control.  Such 
delays  could  resiilt,  for  example,  from 
the  inability  of  the  first  ANDA  applicant 
with  a  paragraph  IV  certification  to 
obtain  timely  approval  of  its  application 
and  begin  commercial  marketing  of  its 
product. 

Licensing  agreements  and  other 
arrangements  between  an  iimovator 
company  and  the  generic  drug  company 
who  is  the  first  ANDA  applicant  to  file 
a  paragraph  IV  certification  can  be  of 
considerable  financial  benefit  to  the 
companies  involved,  but  also  may 
contribute  to  delayed  generic 
competition  by  forestalling  the 
beginning,  or  triggering,  of  the  180-day 
exclusivity  period.  These  arrangements 
can  create  almost  insurmotmtable 
barriers  to  the  final  approval  and 
marketing  of  generic  drug  products  that 
are  otherwise  ready  for  final  approval. 
These  barriers  thwart  a  major 
congressional  goal  underlying  the 
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1  assage  of  the  Hatch- Waxman 
.  vnendments. 

In  developing  the  approach  described 
;  1 1  this  proposal,  the  Agency  has  been 
:  i  lided  by  the  text  of  the  statute, 

)  pinions  rendered  by  courts  that  have 
i  I  Idressed  these  issues,  and  concerns 

0  (pressed  to  the  agency  in  submissions 
( :  immenting  on  the  June  1998  guidance 
iihd  November  1998  interim  rule.  The 

;ency  has  also  been  guided  by  its  15 
lars  of  experience  with  the  180-day 
:clusivity  provisions.  This  experience 

provided  FDA  with  valuable 
brmation  regarding  the  influence  of 
e  180-day  exclusivity  provisions  on 
e  ANDA  approval  process  and  the 
arketing  of  generic  drug  products. 

Description  of  the  Proposed  Rule 

This  proposed  rule  would  revise 
'  i  314.107  to  clarify  and  modify 

1  i  igibility  requirements  for  ANDA 
iippUcants  seeking  180-day  marketing 

I  SKclusivity  for  a  generic  drug  product. 

'  ^s  new  approach  is  offered  in  light  of 
le  courts'  rejection  of  the  previous 
quirement  that  an  ANDA  applicant 
iccessfully  defend  against  a  patent 

infringement  lawsuit  before  it  is  eligible 
fT  exclusivity. 

'  .  180-Day  Exclusivity  Eligibility 

L ,  Only  First  Applicant  is  Eligible 

The  statutory  language  describing 
c  'hich  applications  are  eligible  for  180- 
i  ay  generic  drug  exclusivity  is 
L  mbiguous.  The  current  regulation 
1  iterprets  the  statute  as  allowing 
I  i  igibility  for  exclusivity  only  for  the 
{ ipplicant  that  submits  the  first 
;  iUbstantially  complete  ANDA  with  a 
nragraph  FV  certification.  Although  the 
i0ency  has  considered  alternative 
terpretations,  such  as  "rolling 
dusivity"  in  which  the  next-in-line 
plicant  is  eligible  for  exclusivity 
;^ould  the  previous  applicant  become 
iieligible.  FDA  proposes  to  maintain  the 
:  Lurent  interpretation.  The  agency, 
1  owever,  invites  conunents  related  to 
(JKclusivity  eligibility,  both  those 
I  i  ipporting  this  interpretation  and  those 
i  iggesting  other  possibilities. 
Under  this  proposed  rule,  only  the 
plicant  submitting  the  first 
bstantially  complete  ANDA  for  a 
ted  drug  with  a  paragraph  IV 
rtification  to  any  patent  in  the  Orange 
ok  for  the  listed  drug  (first  applicant) 
ould  be  eligible  for  exclusivity.  A 
hstantially  complete  application  must 
tutain  all  of  the  information  required 
der  section  505(j)(2)(A)  of  the  act  and 
der  21  CFR  314.50  and  314.94.  These 
uirements  include  the  submission  of 
e  results  of  any  required 
lioequi valence  studies,  or,  if 


appropriate,  a  request  for  a  waiver  of 
such  studies.  In  order  for  an  ANDA  to 
be  considered  substantially  complete  for 
purposes  of  exclusixity,  the 
hioequivalence  studies  submitted  in  the 
ANDA  at  the  time  it  is  initially 
submitted  must,  upon  review  by  the 
agency,  meet  the  appropriate  standards 
for  approval.  If  the  applicant  must 
conduct  a  new  bioequivalence  study  to 
obtain  approval  of  the  ANDA,  the 
application  will  not  be  considered  to  be 
substantially  complete  and  the 
applicant  will  not  be  eligible  for 
exclusivity.  No  other  applicant  with  a 
paragraph  IV  certification  will  be 
eligible  for  exclusivity  for  that  drug 
product.  The  agency  is  adopting  this 
position  out  of  concern  that,  in  the  rush 
to  be  the  first  ANDA  with  a  paragraph 
rV,  applicants  will  submit  the  results  of 
the  first  completed  bioequivalence 
study,  whether  or  not  the  results  meet 
the  standards  for  approval.  The 
bioequivalence  study  is  a  crucial 
component  of  the  ANDA  and  conduct  of 
the  studies  can  be  time  consuming.  In 
order  to  prevent  the  granting  of 
exclusivity  on  the  basis  of  submission  of 
an  inadequate  bioequivalence  study, 
FDA  has  determined  that  to  be  eligible 
for  exclusivity,  the  ANDA  applicant 
must  submit,  as  part  of  the  initial 
application,  a  bioequivalence  study  that 
meets  the  standards  for  approval. 

To  be  eligible  for  exclusivity,  an 
applicant  must  be  the  first  to  submit 
ANDA  that  is  both  substantially 
complete  and  contains  a  paragraph  IV 
certification  to  any  listed  patent.  The 
first  applicant  can  be  an  applicant  that 
submits  an  ANDA  that  initially  contains 
a  paragraph  III  certification,  but  later 
amends  the  certification  to  a  paragraph 
IV  certification,  if  at  the  time  of  the 
amendment  that  applicant's  ANDA  is 
the  first  substantially  complete  ANDA 
to  contain  a  paragraph  IV  certification. 
If  the  first  applicant  subsequently 
withdraws  its  application  or  changes  or 
withdraws  its  paragraph  IV  certification, 
either  voluntarily  or  as  a  result  of  a 
settlement  or  defeat  in  patent  litigation, 
no  ANDA  applicant  will  be  eligible  for 
180-day  exclusivity. 

Limiting  eligibility  for  exclusivity  to 
the  first  applicant  to  submit  a 
substantially  complete  ANDA  with  a 
paragraph  IV  certification  is  consistent 
with  the  goal  of  permitting  earlier  entry 
into  the  market  of  generic  competitor 
products  by  encouraging  prompt 
challenges  to  innovator  patents. 
Granting  exclusivity  to  a  later  applicant 
that  submits  a  patent  challenge,  and  that 
only  becomes  first  in  line  because 
another  applicant(s)  has  withdrawn  its 
application  or  paragraph  IV 
certification,  would  further  delay  the 


entry  into  the  market  of  generic  drug 
products  with  no  countervailing  public 
benefit. 

In  addition,  if  the  first  applicant 
submits  a  new  paragraph  IV  certification 
because,  for  example,  it  makes  a 
formulation  change  requiring  a 
supplement  or  an  amendment  to  its 
ANDA,  it  may  no  longer  be  accorded 
first  applicant  status.  If  there  is  another 
applicant  with  a  paragraph  IV 
certification  for  the  same  drug  product,  . 
the  first  applicant  will  no  longer  be 
eligible  for  180-day  exclusivity.  Also,  no 
other  applicant  will  be  eligible  for  180- 
day  exclusivity. 

As  described  in  the  preamble  to  the 
1994  final  rule  (59  FR  50338  at  50348), 
there  is  one  exception  to  this  principle. 
If  the  agency  accepted  for  filing  a 
substantially  complete  Af-IDA  prior  to 
the  NDA  holder's  submission  of  a  late 
(imtimely)  filed  patent,  the  ANDA 
applicant  is  not  required  to  certify  to 
this  patent.  However,  if  the  ANDA 
applicant  amends  its  ANDA  to  include 
a  paragraph  IV  certification  to  the 
untimely  filed  patent,  and  the  ANDA 
applicant  later  withdraws  that 
paragraph  fV  certification,  the  next 
applicant  to  file  a  paragraph  IV 
certification  to  the  untimely  filed  patent 
will  be  eligible  for  exclusivity.  The 
agency  believes  that  in  this  situation  it 
is  appropriate  to  grant  exclusivity  to  an 
applicant  who  was  required  to  file  a 
paragraph  IV  certification  because  the 
applicant  filed  its  ANDA  after  the  NDA 
holder  submitted  the  patent 
information. 

If  there  are  multiple  patents  for  the 
listed  drug,  the  applicant  submitting  the 
first  paragraph  IV  certification  to  any  of 
the  listed  patents  will  be  the  only 
ANDA  applicant  eligible  for  exclusivity 
for  that  drug.  The  agency  considered  an 
approach  that  could  have  made  multiple 
applicants  eligible  for  exclusivity  based 
upon  the  order  of  submission  of 
paragraph  IV  certifications  for  each 
patent.  Different  ANDA's  are  most  likely 
to  have  the  first  paragraph  IV 
certifications  to  different  patents  when 
new  patents  are  listed  for  the  innovator 
drug  after  the  submission  of  the  first 
ANDA.  Although  the  statute  would 
support  granting  multiple  exclusivities, 
the  agency  has  determined  that  such 
multiple  exclusivities  for  a  single  drug 
could  further  delay  the  entry  of  generic 
drugs  onto  the  market.  For  example,  if 
two  different  applicants  were  eligible 
for  exclusivity  because  each  was  the 
first  to  file  a  paragraph  IV  certification 
for  a  different  listed  patent,  and  neither 
exclusivity  could  begin  to  run  imtil  first 
commercial  marketing  or  a  favorable 
court  decision,  it  is  possible  that  each 
exclusivity  would  block  the  final 
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approval  of  the  other  application  for  a 
substantial  period  of  time.  Moreover, 
the  large  number  of  patents  listed  for 
many  drugs,  the  real  possibility  that 
different  ANDA  applicants  may  submit 
first  paragraph  IV  certifications  for  these 
patents,  and  the  relative  ease  with 
which  an  applicant  now  becomes 
eligible  for  exclusivity  could  combine  to 
create  an  exclusivity  program  that  is 
virtually  imworkable  in  its  gomplexity 
and  which  would  create  even  more 
uncertainty  for  the  industry. 

If  the  ANDA  applicant  submitting  the 
first  substantially  complete  ANDA  with 
a  paragraph  IV  certification  submits 
paragraph  IV  certifications  to  multiple 
patents  at  that  time,  any  of  those 
certifications  will  render  the  applicant 
eligible  for  exclusivity.  The  first  court 
decision  finding  one  of  the  patents 
invalid,  not  infringed,  or  unenforceable 
will  trigger  the  running  of  the 
applicant's  exclusivity. 

2.  First  Applicant  Eligible  if  Not  Sued 

The  agency  is  proposing  to  amend 
§  314.107(c)(1)  to  state  that  the  first 
applicant  would  be  eligible  for  180  days 
of  market  exclusivity  even  if  the 
applicant  is  not  sued  for  patent 
infringement  by  the  patent  owner  or 
NDA  holder.  This  is  consistent  with  the 
policy  established  in  FDA's  June  1998 
guidance.  It  is  also  consistent  with  the 
decision  in  Purepac  v.  Friedman,  162 
F.3d  1201  (D.C.  Cir.  1998),  in  which  the 
court  noted  that  section  505())(5)(B)(iv) 
of  the  act  does  not  require  the  first 
applicant  to  be  sued  to  be  eligible  for 
exclusivity. 

The  agency  recognizes  that  neither  the 
Purepac  nor  the  Mova  opinion  expressly 
foreclosed  the  agency  from  adopting  a 
requirement  that  an  applicant  be  sued, 
and  that  in  the  1989  proposed  rule  FDA 
considered  a  "litigation"  requirement  as 
a  prerequisite  for  exclusivity  eligibility. 
(See  54  FR  28872  at  28929,  July  10, 
1989.)  However,  in  light  of  the  removal 
of  the  "successful  defense"  requirement 
and  subsequent  reconsideration  of  the 
statutory  language,  the  agency  proposes 
that  an  applicant  would  be  eligible  for 
180-day  exclusivity  even  if  it  is  not  sued 
by  a  patent  owner  or  NDA  holder. 

FDA  believes  that  if  the  fiji^t  applicant 
avoids  a  lawsuit  and  the  related  30- 
month  stay  of  final  approval  (see  section 
505(j)(5)(B)(iii)  of  the  act),  for  example, 
by  designing  around  a  patent  in  such  a 
way  that  its  drug  product  is  clearly 
noninfringing,  then  that  applicant 
should  not  be  denied  eligibility  for 
exclusivity.  In  addition,  an  ANDA 
applicant  should  not  be  encouraged  to 
file  a  fiivolous  certification  that  invites 
litigation  so  as  to  qualify  for  exclusivity. 
Permitting  an  applicant  who  avoids  a 


lawsuit  to  be  eligible  for  exclusivity  is 
consistent  with  the  statutory  language 
and  goal  of  fecilitating  prompt  entry  of 
generic  drug  products  into  Uie  market. 

3.  First  Applicant  Not  Eligible  if  Sued 
and  Loses  Lawsuit 

If  the  first  applicant  is  sued  and  loses 
the  patent  litigation,  proposed 
§  314.107(c)(4)  would  require  the 
applicant  to  change  its  certification  from 
a  paragraph  IV  to  a  paragraph  QI.  Upon 
the  required  certification  change,  the 
applicant  would  lose  any  claim  to 
exclusivity  eligibility. 

Nothing  in  the  statute  or  tbe 
regulations  supports  an  award  of 
exclusivity  to  an  ANDA  applicant  that 
loses  its  lawsuit.  In  fact,  such  an  award 
would  run  counter  to  the  statutory  goal 
of  promoting  earlier  entry  of  generic 
drug  products  into  the  market. 

Iftne  agency  were  to  interpret  the 
statute  to  permit  exclusivity  for  an 
ANDA  applicant  that  lost  its  patent 
litigation,  a  subsequent  applicant  that  is 
not  sued  for  patent  infringement 
because  it  managed  to  design  around  the 
patent  nonetheless  would  not  be  able  to 
enter  the  market  until  after  patent 
expiration.  The  court  decision  trigger  for 
the  beginning  of  exclusivity  would  be 
imavailable  to  this  subsequent  applicant 
because  it  applies  only  when  there  has 
been  patent  litigation  as  a  result  of  the 
paragraph  IV  certification  and  an  ANDA 
applicant  has  won. 

Additionally,  if  the  agency  permitted 
exclusivity  for  an  applicant  that  lost  its 
litigation  and  therefore  could  not  market 
its  product,  the  innovator  might  avoid 
generic  competition  for  the  life  of  its 
patent  merely  by  refusing  to  sue  any 
subsequent  ANDA  applicant.  This 
outcome  would  not  be  justified  by  the 
first  applicant's  unsuccessful  challenge 
to  the  patent. 

The  declaratory  judgment  provision 
discussed  in  section  n.F  of  this 
document  could  prevent  an  innovator 
company  from  using  this  strategy  to 
completely  block  ANDA  approvals  in 
some  cases.  However,  it  is  uiueasonable 
to  expect  subsequent  ANDA  applicants 
to  obtain  a  declaratory  judgment  that 
triggers  exclusivity  for  a  firist  applicant 
who  has  not  provided  any  benefit  to  the 
public,  merely  because  the  subsequent 
applicant  wants  to  avoid  being  blocked 
for  the  life  of  the  patent. 

If  a  first  applicant  that  loses  its  patent 
suit  is  not  eligible  for  exclusivity, 
generic  drug  products  may  be  able  to 
enter  the  market  prior  to  expiration  of 
the  innovator's  patent  in  several 
situations.  Market  entry  can  occur  if  a 
subsequent  ANDA  applicant  with  a 
paragraph  IV  certification  prevails  in  its 
patent  litigation,  settles  its  patent 


litigation,  or  is  not  sued  as  a  result  of 
theparagraph  IV certification. 

The  agency  recognizes  that  this 
approach  requires  a  new  interpretation 
of  §  3l4.94(a)(12)(viii)(A).  That 
provision  states  that  when  an  applicant 
changes  its  paragraph  certification  from 
a  IV  to  a  III  after  losing  a  patent 
infringement  suit,  "the  application  will 
no  longer  be  considered  to  be  one 
containing  a  [paragraph  IV] 
certification."  Previously  the  agency 
had  described  that  regulatory  provision 
as  fulfilling  only  the  "housekeeping" 
function  of  informing  the  agency  that 
the  ANDA  would  not  be  approved  until 
the  patent  expired,  and  explained  that 
the  provision  had  no  implications  for 
exclusivity  eligibility.  That 
interpretation  was  consistent  with  the 
entire  regulatory  scheme  that  was  built 
around  the  successful  defense 
requirement. 

'The  removal  of  the  successful  defense 
requirement  has  resulted  in  a 
fragmented  regulatory  framework, 
forcing  the  agency  to  modify  not  only 
the  regulatory  language  in  certain  parts 
but  also,  as  in  this  case,  its 
interpretation  of  language  that  is  to 
remain.  Under  the  new  proposed 
approach,  when  a  first  applicant  loses 
its  patent  litigation  and  changes  its 
certification  from  a  paragraph  IV  to  a 
paragraph  III  under 

§  314.94(a)(12)(viii)(A),  it  would  not  be 
eligible  for  exclusivity.  In  addition,  a 
voluntary  change  in  patent  certification 
from  a  rV  to  a  III  as  described  in 
§  314.94(a)(12)(viii)  also  would  have  the 
effect  of  rendering  the  first  ANDA 
applicant  ineligible  for  180-day 
exclusivity.  After  the  first  applicant 
changed  its  patent  certification  to  a  m, 
no  applicant  would  be  eligible  for 
exclusivity,  and  the  agency  could 
approve  eligible  subsequent 
applications. 

4.  Shared  Exclusivity  for  Multiple 
ANDA's  Filed  on  the  Same  Day 

The  agency  is  proposing  that  all 
applicants  for  ANDA's  containing 
paragraph  IV  certifications  for  a 
particular  drug  product  that  are  received 
on  the  same  day  will  be  eligible  for 
exclusivity  if  no  other  ANDA  with  a 
paragraph  IV  certification  for  the  drug 
product  has  been  previously  filed.  All 
such  applicants  would  be  considered 
first  applicants.  Submission  of  ANDA's 
on  the  same  day  is  most  likely  to  occur 
when  an  innovator's  5-year  exclusivity 
barring  FDA  acceptance  of  ANDA's 
expires,  or  when  ANDA  applicants  Mdsh 
to  challenge  a  patent  listed  for  an 
innovator  product  with  5  years  of 
exclusivity  and  file  ANDA's  at  the  end 
of  4  years  of  exclusivity  (see  section 
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i  I  »5(j)(5)(D)(ii)  of  the  act).  The 

i  ]  >plicable  periods  would  be  5  1/2  years 

6t  4  1/2  years  when  pediatric 

<  :^clusivity  has  been  granted  (see  section 
405A{a)  of  the  act  (21  U.S.C.  355a(a)). 

Under  this  proposal,  the  exclusivity 
^^riod  would  be  shared  by  all  first 
piicants.  Once  the  exclusivity  period 

ns,  it  would  run  for  all  first 
piicants,  protecting  the  group  of  first 
piicants  from  competition  from  later 
piicants  diuing  the  180-day  period, 
e  application  of  the  triggering  period, 
discussed  in  section  II.B.l  of  this 

<  ibcument,  would  remain  essentially  the 
!  ame,  with  a  slight  modification.  After 

J  >  itriggering  event  (described  in  section 
IjIiB  of  this  document)  occurred,  all 
igible  first  applicants  could  be 
proved  and  would  be  eligible  to  share 
e  180-day  exclusivity.  Once  the  180 
ys  of  exclusivity  has  nm  following 
le  first  triggering  event,  any  AND  A  that 
[as  nc*  among  the  group  of  first 
piicants  also  would  be  eligible  for 
al  approval. 

The  agency  believes  the  statutory 
guage  supports  this  approach,  which 
y  vfould  protect  the  incentive  created  by 
( ingress  for  ANDA  applicants  to 
( i^allenge  patents.  Further,  this 
approach  is  preferable  to  alternative 
i  ipproaches.  One  alternative  approach, 
1  imich  the  agency  does  not  propose 
I  tfcause  it  does  not  preserve  the 
i  Incentive  to  challenge  patents,  would  be 
J  ()r  the  agency  to  determine  that  no 
i^iNDA  applicant  is  eligible  for  180-day 
( ixclusivity  if,  on  the  same  day,  the 
f  lency  receives  more  than  one  ANDA 
\  \  ith  a  paragraph  IV  certification  for  the 
ssime  drug  product  and  no  other  ANDA 
1  ifith  a  paragraph  FV  certification  for  the 
■ug  product  has  been  previously  filed. 
Another  option  is  for  the  agency  to 
4^empt  to  determine  which  application 
received  first  on  the  same  day,  an 
iquiry  that  is  impractical  and  may 
suit  in  an  arbitrary  ordering  of 
applications.  It  may  not  be  possible  for 

e  agency  to  determine  which 
application  was  received  first.  If,  for 
I  ixample,  the  agency  received  more  than 
one  eligible  application  in  the  same 
]  i|ail  delivery  on  a  particular  day,  it 
}  vtould  be  impossible  to  determine 
}  tjhich  application  was  received  first.  If 
iipplications  were  received  by  various 
1  neans  throughout  the  day,  when  the 

t plications  in  the  pile  were  retrieved 
date-and  time-stamp,  the  application 
it  the  agency  received  first  might  be 
^ijamped  last.  Although  theoretically 

is  particular  problem  could  be 
avoided  by  stamping  each  document  at 
e  time  of  receipt,  this  solution  is 
practical  given  agency  workload  and 
idsource  constraints. 


5.  Patent  Expiration  and  180-Day 
Exclusivity 

The  agency  is  clarifying  that  once  the 
patent  for  which  the  first  applicant  filed 
a  paragraph  IV  certification  expires,  the 
first  applicant  is  no  longer  eligible  for 
exclusivity.  When  the  first  applicant  is 
no  longer  eligible  for  exclusivity,  FDA 
may  approve  all  otherwise  eligible 
ANDA's.  FDA  regulations  at 
§  314.94(a)(12)(viii)  currentiy  provide 
that  exclusivity  cannot  extend  beyond 
the  term  of  the  patent. 

B.  The  Results  of  the  Patent  Challenge 

In  general,  once  an  ANDA  applicant 
has  submitted  a  paragraph  IV 
certification  and  notified  the  NDA 
holder  and  patent  owner  of  the  patent 
challenge  under  §  314.95  (21  CFR 
314.95),  a  number  of  outcomes  are 
possible  including:  (1)  The  NDA  holder 
or  patent  owner  may  sue  the  ANDA 
applicant  within  the  45-day  period 
established  by  statute  (section 
505(j)(5)(B)(iii)  of  the  act)  and  that  suit 
may  be  litigated  to  final  judgment,  (2) 
the  parties  may  reach  a  settlement  either 
before  or  after  a  patent  infringement 
lawsuit  is  filed,  or  (3)  the  NDA  holder 
and  patent  owner  may  refrain  from 
filing  a  patent  infringement  suit.  Which 
of  these  events  occurs  will  depend  on 
many  factors,  including  market 
considerations  and  the  relative  strength 
of  the  patent  claims.  However,  in  each 
of  these  cases,  there  is  the  potential  for 
a  substantial  delay  in  the  entry  of 
generic  drug  products  into  the  market. 
The  agency  is  proposing  a  relatively 
simple  approach  to  limiting  this  delay, 
one  that  applies  generally  to  all  of  the 
outcomes  described  previously. 

Under  the  current  180-day  exclusivity 
approach,  delays  in  the  approval  of      < 
competitive  generic  drug  products  are 
the  result  of  delays  in  the  occurrence  of 
one  of  the  two  events  (triggering  events) 
that  will  trigger  the  beginning  of  the 
180-day  exclusivity  period — either  the 
first  conunercial  marketing  of  the  first 
applicant's  product,  or  a  decision  of  a  * 
court  holding  the  patent  invalid,  not 
infringed,  or  unenforceable,  whichever 
is  earlier.  The  courts  in  the  Mova  and 
Purepac  decisions  suggested  that,  to^ 
prevent  uiu«asonable  delay  in  the  final 
approval  of  subsequent  generic  drug 
applications,  FDA  could  require  that  a 
first  ANDA  applicant  bring  its  product 
to  market — and  thus  begin  the  running 
of  exclusivity — within  a  prescribed  time 
period.  The  agency  believes  that  such  a 
requirement  is  appropriate. 

1.  Triggering  Period 

The  agency  proposes  to  adopt  the 
approach  suggested  by  the  courts  in  the 


Afova  and  Purepac  decisions  and  set  a 
time  limit  for  the  exercise  of  exclusivity. 
The  agency  is  proposing  the  use  of  a 
180-day  "triggering  period,"  during 
which  there  must  either  be  a  favorable 
court  decision  regarding  the  patent  or 
the  first  applicant  must  begin 
commercial  marketing  of  its  product.  If 
neither  of  these  events  occiu  during  the 
triggering  period,  the  first  applicant  will 
lose  its  eligibility  for  exclusivity  and 
subsequent  ANDA's  will  be  eligible  for 
immediate  approval. 

The  term  "triggering  period"  is  used 
throughout  this  proposed  rule  to  refer  to 
the  1 80-day  period  described 
previously;  this  is  distinct  from  the  180- 
day  exclusivity  period  (see  section  n.B.4 
of  this  document)  that  may  follow  the 
triggering  period.  The  term  "trigger"  as 
used  throughout  this  proposed  rule 
refers  to  the  two  statutory  conditions, 
one  of  which  must  be  met,  for 
exclusivity  to  begin  (see  section 
505(j)(5)(B)(iv)  of  the  act).  Those 
conditions,  as  discussed  in  sections  I 
and  II.B  of  this  dociunent,  are:  (1)  A 
court  decision  finding  the  patent  to  be 
invalid,  imenforceable,  or  not  infringed 
by  the  ANDA  product,  and  (2)  first 
commercial  marketing  of  the  ANDA 
product.  The  term  "triggering  event"  in 
this  proposed  rule  refers  to  the 
occurrence  of  one  of  the  two  statutory 
triggers. 

In  most  cases,  the  triggering  period 
would  begin  to  nm  on  the  day  a 
subsequent  ANDA  applicant  with  a 
paragraph  IV  certification  receives  a 
tentative  approval  stating  that  but  for 
the  first  applicant's  exclusivity,  the 
subsequent  ANDA  would  receive  final 
approval.  In  three  instances  the 
triggering  period  would  not  begin  to  run 
on  the  date  of  the  tentative  approval. 

First,  if  the  first  applicant  was  sued 
for  patent  infringement  as  a  result  of  its 
paragraph  FV  certification  and  the 
litigation  is  ongoing,  the  triggering 
period  would  not  begin  until  expiration 
of  the  30-month  stay  of  ANDA  approval 
(see  section  II.B. 3  of  this  document). 
Similarly,  if  a  court  issued  a  preliminary 
injxmction  prohibiting  the  first  applicant 
from  commercially  marketing  its  drug 
product,  the  triggering  period  would  not 
begin  until  the  injimction  expired. 
Finally,  the  triggering  period  would  not 
begin  unti.  expiration  of  the  statutorily 
described  time  period  corresponding 
with  any  existing  exclusivity  periods  for 
the  listed  drug  (see  sections 
505(j)(5)(D)(ii)  and  505A(a)  of  the  act). 

To  determine  how  a  triggering  period 
would  work,  the  agency  reviewed  its 
experience  with  the  180-day  exclusivity 
provision.  In  the  past,  delays  in 
obtaining  a  court  decision,  or  delays  in 
the  first  applicant  gaining  approval  for 
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its  ANDA  and/or  bringing  its  product  to 
market,  have  generally  become  a  matter 
of  concern  when  at  least  one  subsequent 
ANDA  applicant  has  obtained  a 
tentative  approval  and  the  only  barrier 
to  final  approval  is  the  first  applicant's 
eligibility  for  180  days  of  exclusivity. 
Every  day  after  the  tentative  approval 
during  which  the  subsequent  applicant 
can  not  market  its  product  represents  a 
lost  opportunity  both  for  the  subsequent 
applicant  and  the  consumer.  The 
subsequent  applicant  can  not  benefit 
from  having  submitted  an  ANDA  that 
meets  the  requirements  of  section  505(j) 
of  the  act,  and  the  consimier  does  not 
have  access  to  one  or  more  lower  cost 
generic  products. 

Where  the  first  ANDA  applicant  is 
eligible  for  exclusivity  and  only  that 
eligibility  is  blocking  final  approval  of 
a  subsequent  ANDA,  it  is  appropriate  to 
begin  the  triggering  period  on  the  day 
that  a  subsequent  applicant  has  received 
tentative  approval  for  its  ANDA.  This  is 
the  first  day  that  the  absence  of  a 
generic  drug  product  from  the  market  is 
directly  linked  to  the  first  applicant's 
eligibility  for  exclusivity. 

a.  Length  of  triggering  period.  The 
agency  is  proposing  that  the  triggering 
period  be  180  days.  As  described 
previously,  the  180-day  period  would 
follow  one  of  the  following:  (1)  The 
tentative  approvaLof  a  subsequent 
ANDA  with  a  paragraph  IV  certification 
for  the  same  drug  product,  (2)  expiration 
of  a  30-month  stay  of  ANDA  approval 
due  to  patent  litigation,  (3)  expiration  of 
a  preliminary  injimction  prohibiting 
marketing  of  an  ANDA  product,  or  (4) 
expiration  of  the  statutorily  described 
exclusivity  periods  for  the  listed  drug. 

Once  the  triggering  period  begins,  the 
"ANDA  applicant  eligible  for  exclusivity 
would  have  180  days  to  trigger  its 
exclusivity.  This  may  be  done  by 
beginning  commercial  marketing  of  its 
drug  product  or  obtaining  a  favorable 
court  decision  (in  its  own  or  other 
litigation  regarding  the  same  patent). 
Once  triggered,  the  ANDA  applicant's 
exclusivity  would  then  run  for  180  days. 
If.  within  the  180-day  triggering  period, 
the  beginning  of  exclusivity  was  not 
triggered,  the  first  applicant  would  no 
longer  be  eligible  for  exclusivity  and  the 
agency  could  approve  subsequent 
ANDA's  at  the  end  of  the  triggering 
period. 

It  is  possible  that  there  could  be  no 
generic  drug  product  marketed  during 
the  triggering  period  if  the  first 
applicant  does  not  begin  commercial 
marketing  of  its  product.  In  this  case,  at 
least  one  generic  drug  product — the 
product  that  had  received  the  tentative 
approval — would  receive  final  approval 


upon  expiration  of  the  triggering  period 
and  could  begin  marketing. 

b.  Basis  for  length  of  triggering  period. 
The  180-day  length  of  the  triggering 
period  is  derived  from  the  statutory 
provision  governing  180  days  of 
exclusivity.  This  provision  quite  clearly 
allows  (and  Congress,  therefore, 
presumably  contemplated)  the 
possibility  of  a  180-day  period  during 
which  there  is  no  generic  drug  product 
on  the  market.  This  would  occur  when 
the  running  of  the  180-day  period  of 
exclusivity  has  begun  with  a  court 
decision  finding  the  patent  invalid, 
imenforceable,  or  not  infringed,  but  the 
applicant  that  has  the  exclusivity  does 
not  begin  marketing  its  product  because 
it  is  not  approved  or  for  another  reason. 

There  is  no  statutory  requirement  that 
the  running  of  the  exclusivity  triggered 
by  the  court  decision  described  in 
section  505(j)(5)(B)(iv)(II)  of  the  act  be 
accompanied  by  the  commercial 
availability  of  the  generic  drug  product. 
Even  if  no  generic  drug  product  is  being 
marketed,  the  statute  prohibits  the 
agency  from  approving  another  ANDA 
until  die  180-day  exclusivity  period  has 
elapsed.  After  that  period,  however,  the 
statute  permits  the  approval  of  any 
otherwise  eligible  ANDA,  even  if  the 
first  applicant  never  marketed  its 
product.  It  is  therefore  reasonable  to 
assume  that  Congress  thought  that  a 
180-day  period  during  which  no  generic 
drug  product  is  marketed  was 
acceptable. 

At  the  same  time,  there  is  no 
indication  that  Congress  woidd 
countenance  an  indefinite  delay  in  the 
marketing  of  low  cost  generic  cfrug 
products  once  the  legal  barriers  to  their 
approval  have  been  removed.  To  the 
contrary,  such  a  scenario  directly 
conflicts  with  the  goals  of  the  Hatch- 
Waxman  Amendments.  Therefore,  the 
agency  is  proposing  a  180-day  triggering 
period  during  which  a  triggering  event 
must  occur  to  commence  the  eligible 
ANDA  applicant's  period  of  exclusivity. 

The  agency  recognizes  that  in  very 
rare  cases  there  could  be  a  time  period 
longer  than  180  days  during  which  no 
generic  drug  product  is  available.  This 
may  happen  if,  for  example,  a  court 
decision  triggering  the  exclusivity 
period  is  issued  at  the  end  of  the  180- 
day  triggering  period,  and  the  first 
applicant  does  not  market  its  product  or 
waive  its  right  to  exclusivity  during  the 
resulting  180-day  exclusivity  period.  In 
the  extreme  case,  this  scenario  could 
result  in  the  inability  of  a  subsequent 
ANDA  applicant  to  market  its  product 
for  a  360-day  period  (180-day  triggering 
period  plus  180-day  exclusivity  period) 
after  its  tentative  approval. 


The  agency  believes,  however,  that  a 
first  applicant  that  is  unable  to  market 
its  own  product  at  the  time  a  subsequent 
ANDA  applicant  receives  a  tentative 
approval  would  ordinarily  waive  its 
exclusivity  (see  section  II.H  of  this 
docimient).  This  would  permit  final 
approval  of  the  subsequent  ANDA. 
Moreover,  in  contrast  to  the  current 
regulatory  structiu«,  imder  which 
generic  drugs  may  face  almost 
insurmountable  barriers  to  market  entry, 
the  proposed  approach  provides  for 
much  earlier  market  entry.  Under  the 
triggering  period  approadi,  there  is 
certainty  that  one  or  more  generic  drug 
products  will  be  able  to  enter  the  market 
after  the  12-month  period  described 
previously,  and  in  most  cases,  much 
more  promptly. 

2.  Alternative  Length  of  Triggering 
Period  in  Specific  Cases 

The  agency  is  also  specifically  seeking 
comment  on  an  alternative  approach. 
The  agency  is  considering  shortening 
the  length  of  the  triggering  period  to  60 
days  in  some  cases.  The  60-day 
triggering  period  would  apply  to  an 
ANDA  applicant  that  already  has 
received  final  approval  at  the  time  of  the 
tentative  approval  of  a  subsequent 
ANDA,  and  either  has  not  been  sued  as 
a  result  of  its  patent  certification,  or  has 
been  sued  and  the  case  was  settied  or 
dismissed  without  a  decision  on  the 
merits  of  the  patent  claim.  The  possible 
60-day  triggering  period  in  this  case  is 
based  upon  limited  data  from  a  July 
1998  Congressional  Budget  Office  study 
entided  "How  Increased  Competition 
from  Generic  Drugs  Has  Affected  Prices 
and  Returns  in  the  Pharmaceutical 
Industry,"  and  a  March  1999  internal 
FDA  study  (available  in  Docket  No. 
85N-0214). 

FDA  does  not  consider  this  60-day 
timeframe  to  be  burdensome  to  ANDA 
applicants  because  the  data  suggest  that, 
since  passage  of  the  Hatch- Waxman 
Amendments,  first  generic  drug 
products  generally  reach  the  market 
prompdy  after  approval.  Specifically, 
the  studies  indicate  that  generic 
products  are  routinely  marketed  within 
a  2-month  period  following  ANDA 
approval. 

3.  Relationship  of  Triggering  Period  to 
30-Month  Stay 

When  the  first  applicant  to  submit  an 
ANDA  with  a  paragraph  IV  certification 
is  sued  by  the  NDA  holder  or  patent 
owner,  it  would  be  unreasonable  to  start 
the  triggering  period  with  the  tentative 
approval  of  a  subsequent  applicant  if 
the  tentative  approval  was  granted 
relatively  soon  after  the  first  applicant's 
patent  litigation  began.  The  first 
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ai  J  tlicant  could  find  it  difficult  or 
in  I  )ossibIe  to  either  obtain  a  final  court 
d^  ision  in  a  patent  infringement  case 
oi  )egin  commercial  marketing  of  its 
piloduct  within  180  days  of  the 
subsequent  applicant's  tentative 
approval.  The  first  applicant  who  is 
su^d  for  patent  infringement  is, 
hoWever,  provided  vtdth  a  statutory  time 
peaiod,  as  discussed  in  the  following 
pwgraphs  of  this  dociunent,  during 
which  to  resolve  the  patent  litigation 
bc^re  the  triggering  period  will  begin. 

iThe  generic  drug  product  approval 
piiicess  described  in  the  Hatch- Waxman 
Ajnendments  establishes  a  30-month 
pc  ifiod  for  resolution  of  patent  litigation 
restating  from  a  patent  certification. 
(See  section  505{j)(B)(5)(iii)  of  the  act.) 
During  this  period,  FDA  may  not 
approve  the  ANDA  that  is  the  subject  of 
the  litigation.  After  the  30-month 
p^od,  barring  a  court  order,  FDA  may 
grwt  final  approval  to  the  ANDA  that  is 
th^  subject  of  the  litigation.  Therefore, 
the'  agency  is  proposing  that  when  the 
firat  ANDA  applicant  is  sued  as  a  result 
of  its  paragraph  IV  certification  and  the 
patent  litigation  is  ongoing,  the 
tri|ggering  period  woiUd  not  begin  at 
lea^t  until  the  30-month  period  has 
laii^ed.  After  the  30  months  has  passed, 
the|  triggering  period  would  begin  when 
a  subsequent  applicant  received  a 
teji^tive  approval.  If  a  subsequent 
aplplicant  received  a  tentative  approval 
during  the  30-month  stay,  the  180-day 
triggering  period  would  begin  on  the 
dajv  the  30-month  period  expired.  The 

applicant  then  would  have  to  begin 

keting  its  product,  or  obtain  a  final 
decision,  during  the  180-day 

;ering  period  to  obtain  its 

usivity. 

4.  Distinction  Between  Triggering 
Period  and  Exclusivity  Period 

Although  the  triggering  period  woidd 
na|t|  begin  imtil  expiration  of  the  first 
applicant's  30-month  stay,  it  is  still 
passible  for  the  exclusivity  period  to 
be^n  during  that  30-month  period.  If, 
fo^  example,  a  court  issues  a  fevorable 
final  decision- in  litigation  over  a 
supisequent  ANDA's  patent  challenge 
duttjing  the  30-month  stay  of  the  first 
applicant,  the  exclusivity  period  for  the 
fiirtt  applicant  would  start  on  the  date  of 
that  decision. 

la  proposing  this  interpretation  of  the 
stajtute — ^that  the  triggering  period  does 
notjbegin  imtil  expiration  of  the  30- 
m(^|ith  stay — the  agency  is  aware  that  in 
sonie  cases  patent  litigation  resulting 
from  a  paragraph  IV  certification  does 
notjresult  in  a  final  court  decision 
witliin  30  months.  The  agency  is  also 
aW^  that  parties  to  patent  litigation  in 
some  cases  may  not  have  strong 


incentives  to  resolve  the  litigation  as 
promptiy  as  possible.  This  proposed 
approach  may  alter  those  incentives  and 
encourage  swifter  resolution  of 
litigation. 

Although  the  agency  is  proposing  that 
the  general  rule  will  be  that  the  first 
ANDA  applicant  has  30  months  in 
which  to  resolve  its  patent  litigation 
before  the  triggering  period  may  start, 
the  agency  also  would  allow  for  a 
reasonable  extension  of  this  period 
under  certain  cinnunstances.  This 
would  occur  when  the  coiul  hearing  the 
patent  infringement  case  issues  a 
preliminary  injunction  prohibiting  the 
marketing  of  the  drug  product  that  is  the 
subject  of  the  challenged  ANDA  until 
there  is  a  coiut  decision  finding  the 
patent  invalid,  not  infringed,  or 
imenforceable.  The  issuance  of  such  an 
order  is  contemplated  in  section 
505(j)(5)(B)(ui)(ffl)  of  die  act. 

FDA  expects  that  an  injunction  woidd 
issue  upon  a  finding  that  it  is  warranted 
by  the  facts  and  law  in  the  particular 
case,  and  that  the  parties  have 
reasonably  cooperated  in  expediting  the 
action.  In  the  event  the  court  issues  an 
injunction  prohibiting  the  marketing  of 
the  drug  product  under  the  first  ANDA, 
the  triggering  period  would  not  begin  at 
least  until  the  injunction  expires  or  is 
lifted  by  the  court.  If  the  30-month  stay 
is  shortened  or  lengthened  by  the  court 
because  either  party  has  failed  to 
reasonably  cooperate,  the  triggering 
period  will  begin  with  reference  to  the 
date.ordered  by  the  court. 

While  the  triggering  and  exclusivity 
periods  are  related,  they  are  also 
distinct.  The  exclusivity  period  starts 
with  either  first  commercial  marketing 
of  the  first  applicant's  generic  drug 
product  or  with  a  court  decision  finding 
the  patent  invalid,  imenforceable,  or  not 
infringed.  The  triggering  period,  in 
contrast,  would  be  tied  to  the  date  of  a 
subsequent  ANDA's  tentative  approval, 
and  in  some  cases  to  the  completion  of 
a  30-month  stay.  The  triggering  period 
may  not  result  in  an  exclusivity  period 
for  the  first  applicant  if  no  triggering 
event  occurs  diuing  the  triggering 
period.  In  contrast,  an  exclusivity 
period  may  begin  independent  of  any 
triggering  period,  if  no  subsequent 
ANDA  is  given  a  tentative  approval  to 
begin  the  triggering  period. 
Alternatively,  the  exclusivity  period 
coidd  begin  during  the  triggwing  period. 

C.  A  Decision  of  a  Court 

FDA's  ciurent  regulations  state  that 
for  piuposes  of  appljong  the  ANDA 
approval  and  exclusivity  provisions  of 
the  statute,  "the  court"  is  the  court  that 
enters  final  judgment  from  which  no 
appeal  can  be  or  has  been  taken  (district 


or  appellate  court)  (§  314.107(e)).  This 
interpretation  was  challenged  in 
TorPharm  v.  Shalala,  No.  97-1925.  U.S. 
Dist.  LEXIS  21983  (D.D.C.  Sep.  15, 
1997);  appeal  withdrawn  and  remanded, 
1998  U.S.  App.  LEXIS  4681  (D.C.  Cir. 
Feb.  5, 1998);  vacated  No.  97-1925 
P.D.C.  Aoril  9, 1998). 

Plaintiffs  in  that  case  maintained  that 
"the  coiut"  meant  the  district  court  and 
that  final  approval  coidd  be  granted  and 
exclusivity  begin  running  upon  the 
entry  of  a  district  court  decision  finding 
a  patent  invalid,  unenforceable,  or  not 
infringed.  Because  the  district  court 
decision  in  TorPharm  agreeing  with 
plaintiffs  was  vacated  (set  aside  or 
rendered  void),  the  agency  will  not 
address  it  further  in  this  proposed  nde. 
FDA  instead  proposes  to  maintain  its 
ciurent  interpretation.  The  agency 
believes  this  interpretation  is  most 
consistent  with  the  statutory  scheme. 

The  agency  is  also  proposing  that  the 
decision  of  a  court  that  may  begin  the 
running  of  exclusivity  is  the  final 
decision  of  a  court  hearing  any  litigation 
involving  the  patent  at  issue.  Currmt 
§  314.107(c)(l)(ii)  states  that  one  of  the 
two  exclusivity  triggers  is  the  "date  of 
the  decision  of  the  court  holding  the 
relevant  patent  invalid,  unenforceable, 
or  not  infringed."  FDA  proposes  to 
modify  §  314.107(c)(l){u)  to  read  the 
"date  of  the  decision  of  a  court  *  *  *." 

This  modification  is  consistent  with 
the  statutory  language  in  section 
505(j)(5)(B)(iv)  of  the  act.  The  agency  is 
clarifying  that  for  purposes  of  both  the 
modified  regulatory  provision  and 
section  505(j)(5)(B)(iv)(n)  of  the  act,  "  a 
decision  of  a  court  in  an  action 
described  in  (section  505(j)(5)(B)(iii)  of 
the  act]  holding  the  patent  which  is  the 
subject  of  the  certification  to  be  invaUd 
or  not  infringed"  can  be  a  decision  of 
any  court  hearing  a  patent  infringement 
or  declaratory  judgment  case  involving 
the  patent  at  issue.  The  decision 
triggering  exclusivity  need  not  come 
bom  the  court  hearing  the  patent 
litigation  involving  the  first  ANDA.  (See 
also  Granutec.  Inc.  v.  Shalala.  1998  U.S. 
App.  LEXIS  6685,  Nos.  97-1873.  97- 
1874,  slip  op.  at  14-18  (4th  Cir.  Apr.  3, 
1998)  (unpublished  opinion  discussing 
the  agency's  int^pretation  of  "a"  court 
decision).) 

The  use  of  different  language  in 
subsections  (I)  and  (11)  of  section 
505(j)(5)(B)(iv)  of  the  act  supports  this 
interpretation.  In  subsection  (I),  the 
statutory  trigger  is  specifically  tied  to 
the  date  that  "the  applicant  under  the 
previous  application"  gives  notice  that 
its  product  is  being  commercially 
marketed.  In  contrast,  the  trigger  in 
subsection  (II)  relates  only  to  the  date  of 
"a  decision  of  a  court"  in  patent 
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litigation  described  in  section 
505(j)(5)(B)(iii)  of  the  act. 

The  language  of  the  first  trigger  refers 
to  a  particular  applicant.  In  contrast,  the 
language  of  the  second  trigger  does  not 
attach  importance  to  the  specific 
applicant.  It  instead  refers  generally  to 
a  type  of  court  decision.  In  the  absence 
of  specific,  controlling  language  to  the 
contrary,  the  agency  continues  to 
interpret  "a  decision  of  a  court"  in 
subsection  (II)  to  mean  a  decision  of  any 
court  hearing  a  patent  infringement  or 
declaratory  judgment  case  involving  the 
patent  at  issue. 

This  interpretation  of  the  court 
decision  trigger  encourages  prompt 
litigation  of  patent  issues  by  all  ANDA 
applicants,  and  under  some 
circumstances  could  result  in  a 
coiresponding  earlier  start  of  the  180- 
day  exclusivity  period.  This  could  result 
in  situations  where,  although  the  first 
applicant  was  sued  first,  its  litigation  is 
not  completed  first,  and  its  exclusivity 
begins  to  run  while  it  is  still  in 
litigation. 

Ine  agency  is  aware  that  in  some 
instances  the  first  applicant  may  be 
unable  or  unwilling  to  market  its 
product  upon  satisfaction  of  the  court 
decision  trigger  involving  another 
applicant.  For  example,  the  first 
applicant's  own  patent  litigation  may  be 
ongoing  and  its  ANDA  may  have  been 
finally  approved  at  the  completion  of  a 
30-month  stay  under  section 
S05(j)(5)(B)(iii)  of  the  act.  However,  the 
applicant  may  be  unwilling  to  assume 
the  risk  of  liability  for  damages  by 
marketing  before  patent  expiration  or  a 
court  decision  finding  the  applicant's 
product  does  not  infriioge  the  patent. 
The  agency  notes,  however,  that  in  such 
a  situation  the  first  applicant  may  obtain 
a  financial  benefit  from  the  award  of 
exclusivity  by  waiving  its  exclusivity 
with  respect  to  a  subsequent  applicant 
(see  section  II.H  of  this  document). 

A  contrary  interpretation  that 
required  the  court  decision  be  a 
decision  in  patent  litigation  against  the 
first  applicant  could,  imder  some 
circumstances,  delay  entry  into  the 
market  of  drug  products  by  all  ANDA 
applicants.  For  example,  the  patent 
owner  or  NDA  holder  may  elect  not  to 
sue  the  first  ANDA  applicant,  in  which 
case  the  coiut  decision  trigger  would 
never  apply  to  that  applicant's  patent 
challenge,  and  exclusivity  could 
therefore  begin  running  only  with  the 
first  applicant's  commencement  of 
commercial  marketing.  If  the  first 
applicant's  marketing  is  delayed 
because  it  caimot  obtain  final  approval 
of  its  ANDA  or.  having  obtained  final 
approval,  the  first  applicant  either 
cannot  or  will  not  bring  its  product  to 


market,  there  could  be  a  substantial 
delay  in  mariceting  of  any  generic  drug 
product.  This  delay  would  result  even  if 
a  subsequent  applicant  is  successful  in 
challenging  the  patent,  either  in  a 
lawsuit  brought  by  the  innovator  or  in 
a  declaratonr  judgment  action. 

As  de^crioed  in  section  II.B.3  of  this 
document,  under  the  approach 
proposed  in  this  nde,  the  triggering 
period  would  not  apply  when  a 
subsequent  applicant  obtains  a  court 
decision  that  begins  the  period  of 
exclusivity.  In  such  cases  the  first 
applicant's  exclusivity  would  begin  to 
run  on  the  date  of  the  final  court 
decision  in  the  subsequent  applicant's 
litigation.  The  triggering  period  applies 
only  when  a  subsequent  applicant  has 
obtained  a  tentative  approval  where 
final  approval  is  blocked  by  the  first 
ANDA  applicant's  eligibility  for 
exclusivity.  Under  these  circumstances, 
the  subsequent  applicant  would  have 
been  eligible  for  final  approval  becaiise 
either:  (1)  It  wasn't  sued  by  the 
innovator,  (2)  it  was  sued  but  the 
litigation  was  settled  or  dismissed 
without  a  favorable  coiut  decision,  or 
(3)  it  was  sued  and  the  30-month  stay 
had  elapsed. 

D.  Settlement  Agreements 

Settiement  agreements  are  not 
addressed  in  ourent  regulations  but 
were  discussed  in  the  preamble  to  the 
proposed  rule  of  July  10,  1989  (54  FR 
28872).  In  the  preamble,  FDA  explained 
that  the  "date  of  a  decision  of  a  court 
holding  the  patent  invalid  or  not 
infringed"  in  §  314.107(c)(l)(ii]  is  the 
"date  of  a  final  decision  of  a  court  from 
which  no  appeal  can  or  has  been  taken, 
or  the  date  of  a  settlement  order  or 
consent  decree  signed  by  a  Federal 
judge,  which  enters  final  judgment  and 
includes  a  finding  that  the  patent  is 
invalid  or  not  infringed"  (54  FR  28872 
at  28895  (emphasis  added)). 

FDA  is  proposing  regulations  in  part 
to  address  the  most  challenging  issue 
with  respect  to  180-day  exclusivity: 
settlement  and  licensing  agreements 
between  innovator  and  generic  drug 
companies.  These  agreements 
potentially  can  be  made  at  any  stage  in 
the  ANDA  process,  including  before  an 
ANDA  is  filed,  after  ANDA  filing  but 
during  the  45-day  period  within  which 
a  patent  infringement  suit  must  be 
brought,  after  the  45-day  period  expires 
but  before  the  first  applicant 
commences  commercial  marketing,  or 
during  patent  litigation. 

The  proposed  regulations,  by 
applying  the  triggering  period,  would 
reduce  the  delay  in  market  entry  of 
generic  drug  products  that  can  result 
from  such  agreements.  Although 


agreements  may  still  be  made,  their 
effect  on  generic  competition  would  be 
limited  by  the  requirement  that,  within 
180  days  of  the  first  tentative  approval 
of  a  subsequent  ANDA,  the  first  ANDA 
applicant  begin  commercially  marketing 
its  own  product  or  obtain  a  favorable 
court  decision. 

The  agency  has  seriously  considered 
the  suggestions  made  in  comments  on 
the  November  1998  interim  rule  (Docket 
No.  85N-0214)  and  the  June  1998 
guidance  (Docket  No.  98D-0481). 
Comments  suggested  that  the  agency 
require  that  it  be  promptly  notified  of  a 
settlement  or  other  agreement  that  either 
alters  the  adversarial  relationship 
between  the  first  ANDA  applicant  and 
the  patent  owner  or  NDA  holder,  or 
from  which  the  first  ANDA  applicant 
derives  an  economic  benefit.  A  number 
of  comments  suggested  that  the  agency 
consider  such  arrangements  as  either 
rendering  the  first  applicant  ineligible 
for  exclusivity,  or  triggering  the  running 
of  the  exclusivity  period  on  the  theory 
that  such  agreements  are  akin  to 
commercial  marketing. 

The  agency,  however,  believes  the 
"triggering  period"  approach  is 
preferable.  This  approach  would  not 
require  FDA  to  inquire  into  the  business 
arrangements  between  pharmaceutical 
companies,  it  would  not  require  the 
submission  of  any  additional 
information  by  the  ANDA  applicant, 
and  it  is  a  clear  and  definite  approach 
that  relies  upon  publicly  available 
information,  i.e.,  the  issuing  of  a 
tentative  approval  letter. 

E.  Prompt  Approval  and  Marketing 

Ciurent  §  314.107(c)(3)  requires  a  first 
applicant  to  actively  piusue  approval  of 
its  ANDA,  or  the  agency  may 
immediately  approve  any  subsequent 
ANDA  eligible  for  final  approval.  The 
agency  proposes  to  delete  this 
requirement  because  it  is  unnecessary 
under  the  regulatory  scheme  described 
in  this  proposed  rule.  The  new  scheme 
would  provide  a  specific,  clearly 
defined  180-day  triggering  period, 
during  which  the  first  ANDA  applicant 
must  either:  (1)  Conunercially  market  its 
drug  product,  or  (2)  obtain  a  favorable 
court  decision  regarding  the  patent. 

Given  this  approach,  the  issue  of 
whether  an  ANDA  applicant  actively 
pursues  approval  of  its  product  Would 
not  be  relevant.  The  proposed  approach, 
therefore,  also  has  the  advantage  of 
eliminating  the  requirement  for  the 
agency  to  scrutinize  applicants'  progress 
and  responses  diuing  the  ANDA 
approval  process,  as  well  as  to  maintain 
a  standard  for  active  pursuit  of 
approval. 
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F.  Declaratory  Judgment 

I  Current  regulations  implementing  the 
1  latch- Waxman  Amendments  do  not 
i  ddress  the  application  of  section 
!  05(j)(5)(B)(iv)  of  the  act  to  declaratory 
j  [idgment  actions  as  referred  to  in 
I  ection  505(j)(5)(B)(iii)  of  the  act.  These 
|iroposed  regulations  address  the  issue 
( if  whether  a  ruling  in  a  declaratory 
j  iidgment  action  brought  by  the  ANDA 
i  pplicant  is  a  "decision  of  a  court  in 
I  m]  action  described  in  [section 
I  05(j)(5)(B)(iii)]  holding  the  patent 
\  irhich  is  the  subject  of  the  certification 
1 0  be  invalid  or  not  infringed"  (section 
!  05(j)(5)(B)(iv)  of  the  act). 

FDA  proposes  in  §  314.107(f)(2){ii) 
I  lat  a  "decision  of  a  court"  should 
i  Delude  a  nonappealable  decision  of  a 
I  ourt  in  a  declaratory  judgment  action 
I  iDding  the  patent  invalid, 
I  ^enforceable,  or  not  infringed. 

The  agency  has  considered  the 
i  uggestion  that  a  dismissal  of  a 
(  eclaratory  judgment  action  under 
I  ertain  circimistances  be  treated  as  a 
(  ecision  of  a  court  and  trigger  the  180- 
(  ay  exclusivity  period  under  section 
!  05{j)(5){B)(iv)(n)  of  the  act. 
!  pecifically,  the  agency  considered 
I  whether  dismissal  for  lack  of 
I  jrisdiction  on  the  grounds  that  no 
'  case  or  controversy"  exists  because,  for 
E  xample,  a  party  has  no  reasonable 
G  pprehension  of  a  [>ateQt  infringement 
B  ction,  could  be  considered  a  triggering 
c  ourt  decision.  The  agency  has  rejected 
t  lis  interpretation  of  the  statute.  It 
[  laces  a  burden  on  the  agency  to  inquire 
i  ito  the  facts  underlying  the  dismissal 
[  f  a  case,  and  would  be  unnecessary 
I  nder  the  "triggering  period"  approach. 
\  Viih  the  application  of  the  180-day 
briggering  period,  a  subsequent 
I  pplicant  who  is  not  sued  for  patent 
i:  ifringement  and  obtains  a  tentative 
B  pproval  with  just  the  first  applicant's 
B  ligibility  for  exclusivity  serving  as  a  bar 
t }  final  approval  will  not  be  blocked 
L  idefinitely  from  approval.     ' 

I ;.  Effect  of  Dismissal  of  Litigation 

Proposed  §  314.107(g)  states  that  the 
1 0-month  stay  of  ANDA  approval  would 
c  ot  apply  once  paragraph  IV  related 
[  atent  litigation  involving  the  ANDA 
applicant  and  patent  owner  or  NDA 
lolder  is  dismissed  without  a  court 
decision  on  the  merits  of  the  patent 
aaim,  regardless  of  whether  such 
:  ismissal  is  with  or  without  prejudice 

tvhether  the  claims  may  be  relitigated). 
I  he  30-month  period,  described  in 
s^tion  505(j)(5)(B)(iii)  of  the  act  and 

314.107(b)(3)(A)  of  the  regulations,  is 
i:  itended  to  give  innovator  companies 
assurance  that  generic  manufacturers 
t  rould  not  file  ANDA's  with  paragraph 


IV  certifications  and  then  immediately 
market  the  approved  generic  drug 
product.  (See  130  Congressional  Record 
H9118  (daily  ed.  Sept.  6.  1984) 
(statement  of  Rep.  Waxman).) 

The  legislative  history  of  the 
amendments  makes  clear  that  the  30- 
month  stay  of  approval  was  intended  to 
correspond  as  closely  as  possible  with 
the  expected  duration  of  a  patent 
infringement  suit,  and  to  provide 
protection  to  innovator  companies 
during  that  time.  (See  130  Congressional 
Record  S10504  (daily  ed.  Aug.  10, 1984) 
(statement  of  Sen.  Hatch).  Those 
concerns  are  not  implicated  when  the 
litigation  is  dismissed  either  as  a  result 
of  a  settlement  or  licensing  agreement, 
or  because  the  patent  owner  or  NDA 
holder  has  determined  not  to  pursue  the 
litigation.  Once  the  litigation  is  settled, 
the  application  can  be  approved 
immediately. 

H.  Waiver  of  180-Day  Exclusivity  and 
Relinquishing  Eligibility 

Although  current  regulations  do  not 
address  an  ANDA  applicant's  ability  to 
waive  its  180-day  exclusivity  to  permit 
approval  of  the  ANDA  of  a  subsequent 
applicant(s),  the  general  issue  of 
exclusivity  waivers  was  addressed  in 
the  preamble  to  the  1994  final  rule  with 
respect  to  analogous  provisions.  There 
the  agency  stated  that  new  drug 
exclusivity  under  the  Hatch- Waxman 
Amendments  can  be  waived  by  the 
holder  of  the  exclusivity  (59  FR  50338 
at  50359). 

Since  publication  of  the  1994 
regulations  addressing  180-day 
exclusivity,  FDA  has  been  asked  to 
determine  whether  an  applicant  who 
has  obtained  180  days  of  exclusivity  can 
waive  such  exclusivity  to  permit 
approval  during  the  exclusivity  period 
of  a  subsequent  ANDA,  or  ANDA's, 
containing  a  paragraph  IV  certification. 
The  agency  has  determined  that  waiver 
of  180-day  exclusivity,  like  waiver  of 
new  drug  exclusivity,  is  permitted 
imder  the  actand  at  least  one  ANDA 
applicant  has  successfully  effected  a 
waiver.  That  waiver  was  challenged 
imsuccessfully  in  Boehringer  Ingelheim 
Corp.  V.  Shalala,  993  F.  Supp.  1  (D.D.C. 
1997). 

Proposed  §  314.107(e)  would  permit 
the  ANDA  applicant  that  has  obtained 
18Q  days  of  exclusivity  with  the 
occiurence  of  a  triggering  event  under 
section  505(j)(5)(B)(iv)(I)  or 
(j)(5)(B)(iv)(n)  of  the  act  to  notify  FDA 
during  the  period  of  exclusivity  that  it 
will  waive  its  exclusivity  in  favor  of  a 
subsequent  ANDA  or  ANDA's 
containing  a  paragraph  IV  certification. 
After  receiving  such  notification,  the 
agency  may  approve  the  eligible  named 


ANDA  or  ANDA's  as  of  the  date(8) 
identified  in  the  notice.  Waiver  of 
exclusivity  permits  ANDA  applicants 
that  have  been  awarded  exclusivity,  but 
are  either  unwilling  or  unable  to  market 
their  products,  to  nonetheless  obtain  a 
benefit  from  that  exclusivity.  A  waiver 
may  be  particularly  appropriate,  for 
instance,  when  the  first  ANDA 
applicant  is  sued  and,  while  its 
litigation  is  ongoing,  a  favorable  court 
decision  is  rendered  in  a  case  involving 
a  subsequent  applicant.  Exclusivity 
would  be  awarded  to  the  first  applicant, 
with  the  180-day  period  starting  on  the 
date  of  a  final  court  decision  in  the 
subsequent  applicant's  litigation.  The 
first  applicant's  ANDA  may  not  be 
finally  approved,  however,  and  the 
applicant  could  not  market  its  product. 
Under  these  circumstances,  the  first 
applicant  may  obtain  a  benefit  by 
waiving  its  exclusivity  period  in  favor  of 
a  subsequent  applicant. 

It  should  be  noted  that  an  applicant 
may  selectively  waive  its  exclusivity 
only  after  the  180-day  exclusivity  jwriod 
has  beg\m  to  run  with  the  occurrence  of 
one  of  the  triggering  events  described  in 
section  505(j)(5)(B)(iv)  of  the  act  and  in 
the  regulations.  Before  that  time,  the 
first  apphcant  is  only  eligible  for 
exclusivity  and  might  not  obtain 
exclusivity  if,  fat  example,  it  failed  to 
trigger  the  exclusivity  before  the 
expiratipn  of  the  triggering  period. 

Prior  to  the  occurrence  of  a  triggering 
event,  the  first  applicant  may  relinquisn 
its  eligibiUty  for  exclusivity  entirely, 
and  by  so  doing  would  pemyt  the 
agency  to  approve  immediately  any 
subsequent  ANDA's  that  are  eligible  for 
approval.  It  may  not,  however,  waive  its 
exclusivity  in  favor  of  a  specific 
applicant(s). 

/.  Multiple  Strength/Drug  Product 
Exclusivity 

The  question  of  whether  the  agency 
will  grant  a  separate  period  of 
exclusivity  for  each  strength  of  a  drug 
product  is  not  addressed  in  the 
preambles  to  the  1989  proposed  or  1994 
final  rules,  or  in  ciurent  regulations.  A 
citizen  petition  (Docket  No.  99P-0792) 
that  pertains  to  this  issue  was  filed  on 
March  31, 1999.  The  agency  has 
determined  that  each  strength  of  a  drug 
product  can  be  independently  eligible 
for  exclusivity.  Applicants  may  be 
eligible  for  a  separate  exclusivity  period 
for  each  particiilar  strength  of  the  drug 
product  in  an  ANDA  when  each 
strength  refers  to  a  different  listed  drug. 

FDA  believes  that  this  form  of 
exclusivity  is  consistent  with  the 
statutory  framework  and  public  policy. 
Under  the  Hatch- Waxman 
Amendments,  the  agency  requires  that 
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an  ANDA  roferenoe  a  particular  listed 
drug  product.  Among  other 
requirements,  an  ANDA  applicant  must 
include  in  the  ANDA  "information  to 
show  that  the  route  of  administration, 
the  dosage  form,  and  the  strength  of  the 
new  drug  are  the  same  as  those  of  the 
listed  drug  *  *  *"  (section 
505(j)(2)(AMiii)  of  the  act,  emphasis 
added).  The  agency,  thwefore,  has 
determined  that  each  strength  of  a  drug 
product  is  itself  a  hsted  dni^. 

FDA's  current  regulations  treat  each 
strength  of  a  drug  product  as  a  separate 
listed  drug.  Section  314.92(a)(1)  (21  CFR 
314.92  (a)(1))  states  that  ANDA's  are 
suitable  for  "drug  products  that  are  the 
same  as  a  listed  drug."  The  regulation 
further  explains  that  "the  term  'same  as' 
means  identical  in  active  ingredient(s), 
dosage  form,  strength,  route  of 

administration,  and  conditions  of  use  * 

•  *  >• 

FDA  recognizes  that  different 
strengths  of  the  same  drug  product  in 
the  same  dosage  form  may  be 
fDrmulated  differently  for  a  variety  of 
reasons.  Varying  formulations  of  the 
different  strengths  may  provide  separate 
and  distinct  bases  for  patent  challenges. 
Consequently,  the  result  of  patent 
infringement  litigation  related  to  one 
strength  of  a  particular  drug  product 
may  not  be  applicable  to  another 
strength  of  the  same  drug  product,  even 
for  the  same  ANDA  appUcant. 

When  the  agency  grants  exclusivity  to 
an  ANDA  applicant  imder  the 
provisions  of  section  505(j)(5)(B)(iv)  of 
the  act,  it  may  not  grant  final  approval 
to  other  ANDA  applicants  for  a  period 
of  180  days.  Exclusivity,  therefore, 
affects  the  remaining  applicants  by 
essentially  imposing  a  block  on  their 
immediate  entry  into  the  market. 

The  agency's  interpretation  of  the 
statute  to  render  ANDA's  eligible  for 
exclusivity  for  each  particular  strength 
of  a  drug  product  would  have  two 
results.  First,  it  would  encourage 
applicants  vying  for  submission  of  the 
first  application,  and  the  concomitant 
reward  of  exclusivity,  to  svfbmit  ANDA's 
that  cover  the  greatest  number  of 
strengths  in  an  attempt  to  obtain 
maximum  protection  firom  othm  generic 
competitors.  Second,  it  would  prevent 
an  ANDA  applicant  for  only  one 
strength  of  a  drug  product  firom  blocking 
subsequent  applicants  with  other 
strengths  of  the  drug  product  from 
entering  the  market.  Thus,  FDA's 
interpretation  would  encourage  prompt 
entry  into  the  market  of  the  greatest 
number  of  strengths  of  a  particular  drug 
product 

FDA  has  also  determined  that  when 
the  submission  of  a  new  strength  of  a 
drug  is  approved  as  a  result  of  a 


suitability  petition,  the  first  ANDA 
referring  to  the  approved  petition  that 
contains  a  paragraph  IV  certification  to 
any  patent  for  me  listed  drug  referred  to 
in  the  petition  under  §  314.93(d)  will  be 
eligible  for  exclusivity.  The  new 
strength  of  the  drug  product  may  have 
an  independent  basis  for  challenging  the 
applicability  of  a  listed  patent  and 
therefore  should  be  eligible  for  the 
incentive  provided  by  exclusivity. 

m.  Proposed  Implementation  Plan 

The  agency  proposes  that  any  final 
rule  based  on  this  proposal  take  effect 
30  days  after  its  publication  in  the 
Federal  Register.  The  agency  proposes 
to  apply  the  provisions  of  any  final  rule 
to  ANDA's  pending  as  of  the  effiective 
date  and  to  ANDA's  that  are  submitted 
after  that  date. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunidatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  eqtiity).  Under 
the  Regulatory  Flexibility  Act,  if  a  rule 
has  a  significant  impact  on  a  substantial 
number  of  smaU  entities,  an  agency 
must  analyze  regulatory  options  that 
would  minimize  any  significant  impact 
of  the  rule  on  small  entities.  Title  II  of 
the  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  a  written 
assessment  and  economic  analysis  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation)  in  any  one  year. 

The  agency  believes  that  tnis 
proposed  rule  is  consistent  with  the 
regulatory  philosophy  and  principles  set 
out  in  the  Executive  Order.  Because  the 
proposed  rule  does  not  impose  any 
mandates  on  State,  local,  or  tribal 
governments  or  the  private  sector,  that 


will  result  in  an  expenditure  in  any  one 
year  of  $100  million  or  more,  FDA  is  not 
required  to  perform  a  cost/  benefit 
analysis  according  to  the  Unfunded 
Mandates  Reform  Act.  With  respect  to 
the  Regulatory  Flexibility  Act,  because 
this  proposed  rule  may  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities,  the 
analysis  set  forth  below  constitutes  the 
agency's  Initial  RegiUatory  Flexibility 
Analysis.  Discussion  of  the  expected 
aggregate  costs  of  this  proposed  rule  and 
the  anticipated  impact  of  the  rule  on 
small  entities  is  provided  in  the 
analysis.  FDA  has  not  identified  any 
other  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule. 

A.  Background 

The  Hatch- Waxman  Amendments 
benefit  consumers  by  bringing  lower 
priced  generic  versions  of  previously 
approved  drugs  to  market,  while 
simultaneously  promoting  new  drug 
innovation  through  the  restoration  of 
patent  life  lost  during  regulatory 
proceedings.  The  award  of  a  180-day 
period  of  market  exclusivity  for  certain 
ANDA  applicants  with  paragraph  IV 
certifications  was  designed  to  maintain 
this  balance  by  rewarding  generic  firms 
for  their  willingness  to  challenge 
imenforceable  and  invalid  innovator 
patents,  or  design  noninfringing  drug 
products.  Recently,  however,  this 
balance  has  been  upset  and  generic 
competition  impeded,  in  part  through 
the  establishment  of  certain  licensing 
agreements  or  other  commercial 
arrangements  between  genwic  and 
innovator  companies. 

Under  current  regulatory  provisions, 
the  first  generic  applicant  to  file  a 
substantially  complete  ANDA  with  a 
paragraph  IV  certification  can  delay 
generic  competition  by  entering  into 
certain  commercial  arrangements  with 
an  innovator  comi}any.  The  result  may 
be  that,  notwithstanding  the  intent  of 
the  Hatch-Waxman  Amendments, 
rewards  are  directed  to  generic 
companies  for  hindering  rather  than 
speeding  generic  competition.  A 
necessary  condition  for  such 
arrangements  is  that  the  economic  gains 
to  the  innovator  from  delaying  generic 
competition  exceed  the  potential 
economic  gains  to  the  generic  applicant 
firom  180  days  of  market  exclusivity. 
Such  instances  are  becoming  more 
frequent  because  a  successfid  strategy  to 
extend  market  exclusivity  can  mean 
tens  of  millions  of  dollars  in  increased 
revenue  for  an  innovator  firm.  Under 
such  circimistances,  it  can  be  mutually 
beneficial  for  the  iimovator  and  the 
generic  company  that  is  awarded  180 
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c )  ys'of  generic  exclusivity  to  enter  into 
a  ^reements  that  block  generic 
c  ompetition  for  extended  periods.  This 
c « ilayed  competition  harms  consimiers 
by  slowing  the  introduction  of  lower 
riced  products  into  the  market  and 
arts  the  intent  of  the  Hatch-Waxman 
endments. 
lA's  proposal  to  establish  a  180-day 
iering  period  addresses  this  problem 
several  ways.  In  most  cases,  the  first 
leric  applicant  with  a  paragraph  IV 

cation  would  lose  its  claim  to  180- 
y  exclusivity  if  it  withheld  its  drug 
duct  from  the  market,  or  failed  to 
itain  a  favorable  court  decision,  for 
ire  than  180  days  after  the  tentative 
iproval  of  a  subsequent  generic 
iplicant  for  the  same  drug  product, 
iso,  a  subsequent  generic  applicant 
id  not  be  blocked  from  marketing  its 
ig  product  for  longer  than,  at  most,  1 

from  when  it  received  tentative 
proval  (the  180-day  triggering  period 
the  180-day  exclusivity  period).  As 
suit,  the  potential  economic  losses  to 
cbnsumers  from  the  increased 
u  I  lavailability  of  lower  priced  generic 
p  I  oducts  would  be  reduced 
si^ficantly. 

oreover,  decreasing  the  length  of 
e  that  these  commercial 

ements  could  block  generic 
petition  lessens  the  market 
entive  for  entering  into  such 

ments.  Limiting  the  period  during 
ch  an  agreement  between  an 
ovator  and  the  first  generic  ANDA 
Ucant  with  a  paragraph  IV 
^cation  could  block  generic 
petition  provides  less  incentive,  and 
irefore  makes  it  less  likely,  that  an 
ovator  and  a  generic  company  would 
:er  into  such  an  agreement, 
insequently,  consumers  would  benefit 

use  commercial  arrangements  to 
ck  generic  competition  would  be  not 
only  less  damaging,  but  would  be  less 
lifliely  to  occur. 

Affected  Entities 

pDA  does  not  know  the  precise 

ber  of  businesses,  either  large  or 
all,  that  engage  in  the  types  of 
iness  arrangements  that  would  be 
ficantly  affected  by  the  proposed 
e.  According  to  standards  established 
the  Small  Business  Administration,  a 
all  pharmaceutical  manufactiuer 
etttploys  fewer  than  750  employees. 
While  the  innovator  firms  that  are 
aflected  by  the  rule  are  likely  to  be  large 
btisinesses,  some  of  the  affected  generic 
firms  may  be  small  businesses.  In  1997, 
431  generic  product  approvals 
(including  different  product  strengths) 
vudre  distributed  among  96 
phiannaceutical  companies.  The  64 
ai>plications  that  became  first  generic 


approvals  for  a  specific  brand  name 
drug,  however,  were  submitted  by  only 
30  firms.  Moreover,  the  14  first  generic 
approvals  that  included  a  paragraph  IV 
certification  were  submitted  by  only  5 
firms.  Therefore,  FDA  estimates  that  up 
to  five  generic  firms  and  a  similar 
number  of  innovator  firms  per  year 
could  be  financially  harmed  by  the 
accelerated  competition  brought  about 
by  this  rule.  Based  on  a  sample  of  150 
generic  firms,  the  agency  could  identify 
fewer  than  10  percent  that  employed 
over  750  employees.  Thus,  FDA 
tentatively  projects  that  approximately 
five  small  firms  per  year,  those  with  first 
generic  approvals  containing  paragraph 
IV  certifications,  could  be  adversely 
affected  by  the  increased  generic 
competition.  Because  this  estimate  is 
uncertain,  however,  FDA  invites 
comments  from  firms  that  beheve  they 
would  be  affected  by  the  proposed  rule. 

C.  Compliance  Requirements  and  Costs 

To  comply  with  this  rule,  affected 
firms  will  need  to  learn  the  new 
regulatory  approach  described  in  this 
proposed  rule.  The  cost  of  this  proposed 
rule  is  difficult  to  estimate  because  the 
number  of  firms  affected  is  uncertain. 

The  agency  expects,  however,  that 
many  more  firms  would  benefit  irova 
this  new  approach  than  wotild  be 
adversely  affected.  Because  the  primary 
result  of  the  rule  would  be  to  speed  the 
start  of  the  180-day  exclusivity  period, 
only  those  relatively  few  innovator  and 
generic  firms  that  would  profit  from 
delayed  competition  would  be 
disadvantaged.  In  contrast,  a  substantial 
number  of  generic  competitors  would 
benefit  bom.  the  earlier  sales  revenues 
generated  by  the  quicker  introduction  of 
generic  competition. 

Any  professional  skills  necessary  for 
implementation  of  this  proposal  should 
already  exist  within  the  firms  and 
should  not  need  to  be  newly  acquired. 

D.  Minimizing  the  Impact  on  Small 
Entities 

FDA  has  considered  alternatives  to 
regulating  180-day  generic  drug 
marketing  exclusivity  that  may  have  a 
lesser  or  different  impact  on  small 
businesses.  Specifically,  the  agency 
considered  continuing  to  regulate 
directly  from  the  statute  as  it  has  done 
since  June  1, 1998,  when  the  D.C. 
District  Court  enjoined  FDA  frxmi 
enforcing  its  "successful  defense" 
regulation.  The  agency  also  considered 
proposing  several  modifications  to  the 
existing  regulations  to  limit  the  ability 
of  innovator  and  generic  drug 
companies  to  enter  into  agreements  that 
could  thwart  congressional  intent  to 


facilitate  prompt  entry  of  generic  drugs 
into  the  market. 

The  agency  considered  retaining  its 
current  regulations  and  addressing  new 
regulatory  issues  by  reference  directly  to 
the  statute.  Because  of  the  significant 
disadvantages  associated  with  this 
alternative,  the  agency  has  rejected  it. 
This  alternative  would  create 
uncertainty  in  the  generic  drug 
manufacturing  industry  because  the 
agency  anticipates  it  may  take  years  to 
provide  sufficient  guidance  while 
addressing  each  scenario  on  an 
individual  basis. 

Regulating  irom  the  statute  on  a  case- 
by-case  basis  also  could  result  in 
significant  delays  in  entry  of  generic 
drug  products  into  the  market,  because 
it  could  limit  the  means  for  FDA  to 
prevent  such  delays.  For  example,  in 
cases  where  the  first  ANDA  applicant 
with  a  paragraph  IV  certification  was 
sued  by  the  patent  owner  or  NDA 
holder,  the  ANDA  applicant  and  the 
patent  owner/NDA  holder  could  enter 
into  an  agreement  that  resulted  in 
delayed  resolution  of  the  patent 
litigation.  If  the  patent  owner/NDA 
holder  did  not  sue  subsequent 
applicants,  there  would  not  be  another 
court  decision  to  act  as  an  exclusivity 
trigger.  The  first  applicant  might  not  get 
a  court  decision  for  a  long  time  and  also 
might  not  market  its  product.  Under 
these  circiunstances,  no  triggering 
events  would  occiu  and  the  first  ANDA 
would  block  entry  of  subsequent  ANDA 
applicants  into  the  market. 

The  same  blocking  effect  could  occur 
even  if  the  patent  owner/NDA  holder 
chose  not  to  sue  the  first  applicant  with 
the  paragraph  IV  certification,  but 
instead  entered  into  an  agreement  under 
which  the  first  applicant  would  not 
market  its  product  and  trigger 
exclusivity.  If  the  patent  owner/NDA 
holder  did  not  sue  subsequent 
applicants,  there  also  would  not  be  a 
possibility  of  a  favorable  court  decision 
to  start  the  exclusivity  period  running. 

The  second  alternative,  proposing 
several  regtilatory  modifications,  was 
also  rejected  by  the  agency. 
Satisfactorily  accomplishing  the  goal  of 
promoting  prompt  entry  of  generic  drug 
products  into  the  market  by  inhibiting 
entry  barriers  would  require  many 
changes  to  the  regulations.  Additionally, 
it  would  impose  a  significant  paperwork 
burden  on  applicants  not  present  in  the 
proposed  rule. 

Tne  regulatory  modifications  would 
include  provisions  as  follows:  (1)  An 
ANDA  applicant  would  be  required  to 
notify  the  agency  of  a  settlement 
agreement  with  a  patent  owner/NDA 
-holder  and  whether  it  permitted 
immediate  marketing  of  the  drug 
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product:  (2)  an  ANDA  applicant  would 
be  required  to  market  its  drug  product 
within  60  days  of  final  approval  or  the 
agency  would  determine  the  exclusivity 
period  commenced  on  the  date  of  final 
{^proval;  (3)  the  agency  would 
determine  that  if  the  first  applicant 
entered  into  an  agreement  with  the 
patent  owner/NDA  holder  under  which 
it  received  a  commercial  benefit,  the 
applicant  had  commercially  marketed 
its  drug  product;  and  (4)  if  an  ANDA 
applicant  brought  a  declaratory 
judgment  action  against  the  patent 
owner/NDA  holder  that  was  dismissed 
for  lack  or  case  or  controversy,  the 
agency  would  determine  that  the  court 
decision  exclusivity  trigger  was 
satisfied. 

ThflSA  proposed  regulatory 
modifications  all  have  the  advantage  of 
limiting  barriers  to  entry  of  generic  drug 
products  into  the  market  by  permitting 
earlier  satisfaction  of  the  exclusivity 
triggers  in  some  cases.  However,  they 
also  are  associated  with  significant 
disadvantages.  This  alternative  would 
impose  a  substantial  paperwork  burden 
on  ANDA  applicants  by  requiring  them 
to  notify  the  agency  of  settlements  and 
submit  documents  relevant  to 
settlement  and  declaratory  judgment 
actions.  Additionally,  the  approach 
would  require  the  agency  to  collect  and 
assess  paperwork  associated  with 
financial  agreements  between  an  ANDA 
applicant  and  patent  owner/NDA  holder 
to  determine  if  the  applicant  received  a 
commercial  benefit 

VI.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  A  description  of 


the  provisions  is  given  below  with  an 
estimate  of  the  annual  reporting  biuden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
coQipleting  and  reviewing  each 
collection  of  information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Tide:  180-Day  Generic  Drug 
Exclusivity  for  Abbreviated  New  Drug 
Applications. 

Description:  FDA  regulations  at 
§  314.107  govern  180-day  generic  drug 
exclusivity  under  the  act.  This  proposed 
rule  would  revise  §  314.107  to  clarify 
and  modify  eligibility  requirements  for 
ANDA  applicants  seeking  180-day 
marketing  exclusivity  for  a  generic  drug 
product.  This  new  approach  is 
necessary  because  of  recent  court 
decisions  rejecting  the  previous 
requirement  that  an  ANDA  applicant 
successfully  defend  against  a  patent 
infringement  lawsuit  before  it  is  eligible 
for  exclusivity. 

Under  proposed  §  314.107(e),  if  the 
first  ANDA  applicant  for  which  180-day 
exclusivity  has  sarted  wants  to  waive  its 
exclusivity  in  favor  of  a  subsequent 


ANDA  applicant,  it  must  so  notify  the 
agency  in  writing  before  the  agency 
would  approve  the  subsequent 
application.  The  first  appUcant  would 
be  required  to  notify  the  agency  as  to 
which  subsequent  applicant(s)  it  wants 
to  waive  the  exclusivity  in  favor  of  and 
the  effective  date(s)  of  the  waiver. 

The  only  new  information  collection 
requirement  in  this  proposed  nUe  is  in 
§  314.107(e).  The  indu^  biuden  for  all 
other  information  collection 
requirements  under  these  regulations 
has  been  estimated  by  FDA  and 
approved  imder  ONfB  Control  Numbers 
0910-0001  (approval  expires  November 
30,  2001)  and  0910-0305  (approval 
expires  May  31,  2001). 

Description  of  Respondents:  Business 
or  othei  for-profit  organizations. 

In  1997,  431  generic  drug  product 
approvals  (including  different  product 
strengths)  were  distributed  among  96 
pharmaceutical  companies.  The  64 
applications  that  became  first  generic 
approvals  for  a  specific  brand  name 
drug,  however,  were  submitted  by  only 
30  firms.  Moreover,  the  14  first  generic 
approvals  that  included  a  paragraph  IV 
certification  were  submitted  by  only  5 
firms.  Based  on  this  data  concerning  the 
number  of  first  generic  approvals  with 
paragraph  IV  certifications  for  a 
particular  drug  product  received  by  the 
agency  in  1997,  FDA  estimates  that 
approximately  14  waivers  may  be 
submitted  annually  imder  proposed 
§  314.70(e).  FDA  estimates  that 
approximately  five  applicants  may 
submit  such  waivers  and  that  it  will 
take  approximately  2  hoius  to  prepare 
and  submit  each  waiver  to  FDA.  The 
following  table  indicates  the  estimated 
annual  reporting  burden  for  the 
preparation  of  notices  of  exclusivity 
waivers. 


Table  1.— Estimated  Annual  Reporting  Burden' 

21  CFR  Section 

Number  of  Re- 
spondents 

Number  of  Re- 
sponses Per 
Respondent 

Total  Annual 
Responses 

Hours  per  Re- 
sponse 

Total  Hours 

314.107(e) 
Total 

5 

approx.  3 

14 

2 

28 
28 

''There  are  no  capital  costs  associated  with  this  collection  of  information. 


In  compliance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  agency  has 
submitted  a  copy  of  this  proposed  rule 
to  OMB  for  its  review  and  approval  of 
these  information  collections.  Interested 
persons  are  requested  to  send  comments 
regarding  this  information  collection, 
including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Information  and 


Regulatory  Afiairs  (address  above). 
Submit  written  comments  on  the 
information  collection  by  September  7, 
1999. 

Vn.  Request  for  Comments 

Interested  persons  may,  on  or  before 
November  4, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  this 


proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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na.  Proposed  Efifective  Date 

FDA  proposes  that  any  final  rule  that 
nay  issue  based  oii  this  proposal 
>ecome  effective  30  days  from 
)ublication  of  the  final  rule. 

X.  References 

The  following  references  are  on 
lisplay  in  the  Dockets  Management 
iranch  (address  above)  and  may  be  seen 
)y  interested  persons  between  9  a.m. 
i  ind  4  p.m.,  Monday  through  Friday. 

1.  Congressional  Budget  Omce.  How 
ncreased  Competition  from  Generic  Drugs 
ias  Affected  Prices  and  Returns  in  the 
Pharmaceutical  Industry,  1998.  Also 

i  ivailable  on  the  Congressional  Budget  Office 
'  veb  site  at:  "http://www.cbo.gov". 

2.  FDA,  Internal  FDA  Study.  1999. 

.ist  of  Subjects  in  21  CFR  Part  314 

Administrative  practice  and 
)rocedure.  Confidential  business 
nformation.  Drugs,  Reporting  and 
1  ecordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
:  )rug,  and  Cosmetic  Act  and  under 
I  luthority  delegated  to  the  Commissioner 
I  >f  Food  and  Drugs,  it  is  proposed  that 
:  !1  CFR  part  314  be  amended  as  follows: 

•ART  314— APPUCATIONS  FOR  FDA 
i  APPROVAL  TO  MARKET  A  NEW  DRUG 

1.  The  authority  citation  for  21  CFR 
tart  314  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351.  352. 
;  53,  355.  371,  374,  379e. 

2.  In  §314.107,  redesignate  paragraph 
( e)  as  paragraph  (f)  and  paragraph  (f)  as 

aragraph  (h);  revise  paragraphs  (a),  (b) 
troductory  text,  (b)(3)(i),  (c),  (d)  and 

ewly  redesignated  paragraphs  (f)  and 
);  and  add  new  paragraphs  (e)  and  (g) 
read  as  follows: 


j  314.107    Effective  date  of  approval  of  a 
!  05(bM2)  application  or  abbreviated  new 
I  rug  application  under  section  SOSQ)  of  the 

4ct 

(a)  General.  (1)  A  drug  product  may  be 
i  atroduced  or  delivered  for  introduction 
i  ato  interstate  commerce  when  approval 
c  f  the  application  or  abbreviated 
a  pplication  for  the  drug  product 
t  ecomes  effective.  Except  as  provided  in 
t  lis  section,  approval  of  an  application 
c  r  abbreviated  application  for  a  drug 
I  roduct  becomes  effective  on  the  date 
I  DA  issues  an  approval  letter  under 

314.105  for  the  application  or 
a  iibreviated  application. 

(2)  Definitions.  The  following 
[  efinitions  of  terms  apply  to  this 
jsction: 

180-day  exclusivity  vaeans  the  ISO- 
day  period,  under  section 
i  05(j)(5)(B){iv)  of  the  act,  during  which. 
[  le  first  applicant  is  protected  from 
:  ompetition  of  subsequent  applicants. 


ANDA  means  an  abbreviated 
application,  as  defined  under  §  314.3. 

Decision  of  a  court  refers  to  a  final 
court  decision  finding  the  patent  to  be 
invalid,  unenforceable,  or  not  infringed, 
resulting  ftt)m  patent  litigation  brought 
against  the  first  applicant  or  against  any 
subsequent-applicant.  This  includes  a 
final  court  decision  in  a  declaratory 
judgment  action  finding  the  patent  to  be 
invalid,  unenforceable,  or  not  infringed. 

Final  court  decision  means  a  final 
judgment  frt)m  which  no  appeal  can  be 
or  has  been  taken. 

First  applicant  means  the  applicant 
submitting  the  first  substantially 
complete  abbreviated  new  drug 
application  (ANDA)  for  a  particular 
listed  drug  that  contains  "a  paragraph 
IV  certification  "1  to  any  patent  for  the 
listed  drug  submitted  to  FDA  and 
published  under  section  505(b)  of  the 
act.  The  first  applicant  includes  all 
appUcants  filing  substantially  complete 
ANDA's  with  paragraph  W  certifications 
for  the  same  drug  product  on  the  first 
day  that  the  agency  receives 
applications  with  a  paragraph  IV 
certification  for  the  drug  product. 

NDA  means  a  new  drug  application 
approved  under  section  505(c)  of  the 
act. 

NDA  holder  means  the  applicant  that 
owns  an  approved  NDA,  or  its 
representative  or  exclusive  licensee.  An 
NDA  holder  may  also  be  the  exclusive 
licensee  or  representative  of  the  patent 
owner. 

Obtains  a  favorable  court  decision 
means  either  a  first  applicant  receives  a 
final  court  decision  in  its  patent 
litigation  that  the  patent  is  invalid, 
unenforceable,  or  not  infringed;  or  in 
litigation  of  a  subsequent  applicant 
involving  the  same  patent  there  is  a 
final  court  decision  that  the  patent  is 
invalid,  imenforceable,  or  not  infringed. 

Paragraph  IV  certification  means  a 
certification  under  section 
505(j)(2)(A)(vii)  of  the  act  that  a  relevant 
patent  is  invalid,  unenforceable,  or  will 
not  be  infringed.  -^ 

Patent  owner  means  the  owner  of  the 
patent  which  is  the  subject  of  the 
paragraph  IV  certification,  or  the  patent 
owner's  representative  or  exclusive 
licensee.' 

Subsequent  applicant  means  any 
applicant  filing  a  subsequent  ANDA. 

Subsequent  ANDA  means  an  ANDA 
that  contains  a  paragraph  FV 
certification  and  refers  to  the  same 
listed  drug  as  the  first  substantially 
complete  ANDA  containing  a  paragraph 
rv  certification. 

Substantially  complete  means  an 
ANDA  that  contains  information 


>  As  defined  elsewhere  in  this  section. 


required  by  section  505(j)(2)(A)  of  the 
act  and  §§  314.50  and  314.94,  including 
the  results  of  any  required 
bioequivalence  studies  or,  if  applicable, 
a  request  for  a  waiver  of  such  studies, 
and  a  complete  statistical  analysis  of 
required  bioequivalence  studies 
demonstrating  that  the  drug  product 
proposed  in  the  ANDA  meets  the 
appropriate  bioequivalence  standard. 

A  triggering  event  occurs  when, 
during  a  triggering  period,  a  first 
applicant  commercially  markets  its  drug 
product  or  obtains  a  favorable  court 
decision. 

Triggering  period  means  a  180-day 
time  period,  usually  beginning  on  the 
date  of  the  tentative  approval  of  a 
subsequent  ANDA,  during  which  180- 
day  exclusivity  may  begin  for  the  first 
applicant  if  a  triggering  event  occurs. 

(b)  Effect  of  patent  on  the  listed  drug. 
If  approval  of  an  ANDA  submitted 
under  section  505(j)  of  the  act  or  of  a 
505(b)(2)  application  is  granted,  that . 
approval  will  become  effective  in 
accordance  with  the  following: 
*        •        *        *        * 

(3)  Disposition  of  patent  litigation. 
(i)(A)  Except  as  provided  in  paragraphs 
(b)(3)(ii),  (b)(3)(iii),  and  (b)(3)(iv)  of  this 
section,  if  the  applicant  certifies  under 
§  314.50(i)  or  §  314.94(a)(12)  that  the 
relevant  patent  is  invalid, 
imenforceable,  or  will  not  be  infringed, 
and  the  patent  owner  or  NDA  holder 
brings  suit  for  patent  infringement 
witldn  45  days  of  receipt  by  the  patent 
owner  or  NDA  holder  of  the  notice  of 
certification  from  the  applicant  under 
§  314.52  or  §  314.95,  approval  may  be 
made  effective  30  months  after  the  date 
of  the  receipt  of  the  notice  of 
certification  by  the  patent  owner  or 
NDA  holder  unless  the  court  has 
extended  or  reduced  the  period  because 
of  a  failure  of  either  the  plaintiff  or 
defendant  to  cooperate  reasonably  in 
expediting  the  action;  or 

(B)  If  the  patented  drug  product 
qualifies  for  5  years  of  exclusive 
marketing  under  section  §  314.10a{b)(2) 
and  the  patent  owner  or  NDA  holdew^ 
brings  suit  for  patent  infringement 
during  the  1-year  period  begirming  4 
years  after  the  date  the  patented  drug 
was  approved  and  withiB>45  days  of 
receipt  by  the  patent  owner  or  NDA 
holder  of  the  notice  of  certification,  the 
approval  may  be  made  effective  at  the 
expiration  of  7  1/2  years  from  the  date 
of  approval  of  the  appUcation  for  the 
patented  drug  product. 
***** 

(c)  Exclusivity  and  triggering  period 
forANDAs.  (1)  Approval  of  a 
subsequent  ANDA  will  be  made 
effective  no  sooner  than  180  days  from 
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whichever  of  the  following  dates  occurs 
first: 

(i)  The  date  the  first  applicant  first 
conunences  commercial  marketing  of  its 
dru^  product;  or 

(ii)  The  date  of  a  decision  of  a  coiut 
holding  the  relevant  patent  invalid, 
unenforceable,  or  not  infringed. 

(2)  For  purposes  of  para^aph  (c)(1)  of 
this  section.  FDA  will  delay  the 
effective  date  of  approval  of  a 
subsequent  AND  A  for  up  to  180  days 
from  the  date  described  in  paragraph 
(c)(1)  of  this  section  only  when  the  first 
applicant  is  eligible  for  180-day 
exclusivity.  FDA  will  not  award  180-day 
exclusivity  to  any  applicant  if  the  first 
applicant  is  no  longer  eligible  to  receive 
180-day  exclusivity. 

(3)  if  the  patent  owner  or  NDA  holder 
sues  the  first  applicant  within  45  days 
of  receipt  of  the  first  applicant's  notice 
of  paragraph  IV  certification  under 

§  314.95.  and  the  first  applicant  loses 
the  patent  litigation,  the  first  applicant 
most  amend  its  certification  in 
accordance  with  §  314.94(a)(12)(viii)(A) 
within  10  working  days  of  the  court 
decision  finding  the  patent  infringed. 
The  first  applicant's  ANDA  then  no 
longer  contains  a  paragraph  IV 
certification  and  is  not  eligible  for  180- 
day  exclusivity.  Immediately  after  such 
an  amendment,  FDA  may  approve 
eluible  subsequent  ANDA's. 

W  The  first  applicant  must  notify 
FDA  of  the  date  it  commences 
commercial  marketing  of  its  drug 
product.  Commercial  marketing 
commences  with  the  first  date  of 
introduction  at  delivny  for  introduction 
into  interstate  commerce  outside  the 
control  of  the  manufacturer  of  a  drug 
product,  except  for  investigational  use 
undn  part  312  of  this  chapter,  but  does 
not  include  transfer  of  the  drug  product 
for  reasons  other  than  sale  within  the 
control  of  the  manufacturer  or 
application  holder.  If  the  first  ^plicant 
does  not  notify  FDA  within  10  working 
days  of  the  date  on  which  it  began 
commercial  marketing  of  its  drug 
product,  FDA  may  regard  the  effective 
date  of  approval  as  the  date  of  the 
minin«iiM«winant  of  first  commercial 
maiketiiK. 

(5Ki)  IiTbefore  the  18{>-day  exclusivity 
perioid  for  the  first  applicant  has  started, 
a  subsequent  applicant  receives  a 
tentative  appnn^  letter  for  its  drug 
product  stating  that  the  first  applicant's 
eligibility  for  180-day  exclusivity  is  the 
only  obstacle  to  final  approval  of  the 
sidieequent  ANDA.  the  first  applicant 
will  receive  the  180-day  exclusivity  for 
which  it  is  eligible  if  any  of  the 
following  dicumstances  apply: 

(A)  Hie  first  applicant  has  received 
^proval  for  its  drug  product,  and. 


within  180  days  frt>m  the  date  of  the 
subsequent  applicant's  tentative 
approval,  a  triggering  event  occurs. 

(B)  The  first  applicant  has  not 
received  approval  for  its  drug  product; 
and  the  first  applicant  was  not  sued  by 
the  patent  owner  or  NDA  holder  for 
patent  infringement;  and.  within  180 
days  bom  the  date  of  the  subsequent 
applicant's  tentative  approval,  a 
triggering  event  occurs. 

(C)  The  first  applicant's  drug  product 
is  not  yet  eligible  for  approval  because 
the  first  applicant  was  sued  by  the 
patent  owner  or  NDA  holder  for  patent 
infringement;  and,  under  paragraph 
(b)(3)(i)(A)  of  this  section,  30  months 
have  not  elapsed  since  the  date  the 
patent  owner  or  NDA  holder  received 
notice  of  the  patent  certification;  and, 
within  180  days  after  the  expiration  of 
the  30  months  described  in  paragraph 
(b)(3)(i)(A)  of  this  section,  a  triggering 
event  occitts. 

(D)  The  first  applicant's  drug  product 
is  not  yet  eligible  for  approval  because 
the  first  applicant  was  sued  by  the 
patent  owner  or  NDA  holder  for  patent 
infiingement  and  a  court  granted  a 
preliminary  injimction,  as  described  in 
paragraph  (b)(3)(iv)  of  this  section, 
prohibiting  the  first  applicant  frtim 
engaging  in  the  commercial 
manufacture  or  sale  of  the  drug  product; 
and,  within  180  days  frt>m  the  date  the 
injunction  expires,  a  triggering  event 
occurs. 

(E)  The  first  applicant  does  not  have 
a  full  approval  for  its  drug  product;  and 
the  first  applicant  was  sued  by  the 
patent  owner  or  NDA  holder  for  patent 
infringement  and  is  eligible  for  approval 
under  paragraph  (b)(3)  of  this  section; 
and.  within  180  days  from  the  date  of 
the  subsequent  applicant's  tentative 
approval,  a  triggering  event  occura. 

lii)  If  the  first  appucant  does  not  begin 
its  period  of  180-day  exclusivity  by  the 
end  of  the  appropriate  180-day  period     > 
(triggering  period)  described  in 
paragraplu  (cK5)(i)(A)  through 
(c)(5)(i)(E)  of  this  section,  FDA  will 
approve  othowise  eligible  ANDA's  for 
the  drug  product 

(d)  Delay  due  to  §314.108  exclusivity. 
The  agency  will  delay  the  effective  date 
of  the  approval  of  an  ANDA  or  a 
505(bK2)  application  if  delay  is  required 
by  the  exclusivity  provisions  in 

§  314.108.  When  the  effective  date  of  an 
application  is  delayed  under  both  this 
section  and  §  314.108,  the  effective  date 
will  be  the  later  of  the  two  dates 
specified  under  this  section  and 
$314,108. 

(e)  Waivers  of  exclusivity  by 
<M)reviated  new  drug  applicants.  For 
purposes  of  paragraph  (c)(1)  of  this 
section,  a  first  applicant  for  which  the 


180-day  exclusivity  has  started  with  a 
triggering  event  may  waive  its 
exclusivity  to  permit  FDA  to  approve 
one  or  more  subsequent  ANDA's  during 
the  180-day  exclusivity  period.  FDA 
may  approve  a  subsequent  applicant's 
ANDA  only  after  the  first  applicant 
notifies  the  agency  in  writing  that  it  is 
waiving  its  180-day  exclusivity  with 
respect  to  a  particular  subsequent 
applicant(s)  or  application(s),  and 
identifies  the  effective  date(s)  of  the 
waiver. 

(f)  Court  actions.  (1)  For  purposes  of 
establishing  the  effective  date  of 
approval  based  on  a  court  judgment,  the 
following  dates  will  be  deemed  to  be  the 
date  of  the  final  court  decision  on  the 
patent  issues: 

(i)  If  the  district  court  enters  a 
decision  that  the  patent  is  invalid, 
unenforceable,  or  not  infringed,  and  the 
decision  is  not  appealed,  the  date  on 
which  the  right  to  appeal  lapses; 

(ii)  If  the  district  court  enters  a 
decision  that  the  patent  is  invalid, 
unenforceable,  or  not  infringed,  and  the 
decision  is  appealed,  the  date  of  the  first 
decision  or  order  by  a  higher  court 
holding  or  affirming  the  decision  of  the 
district  court  that  the  patent  is  invalid, 
unenforceable,  or  not  infringed; 

(iii)  If  the  district  court  enters  a 
decision  that  the  patent  is  infringed,  and 
the  decision  is  appealed,  the  date  on 
which  the  district  court  enters  a 
judgment  that  the  patent  is  invalid, 
imenforceable.  or  not  infringed  under  a 
mandate  issued  by  a  court  of  appeals; 
and 

(iv)  The  date  of  a  setUement  order  or 
consent  decree  signed  by  a  Federal 
judge  that  enters  final  judgment  and 
includes  a  finding  that  the  patent  is 
invalid,  unenforceable,  or  not  infringed. 

(2)  The  applicant  must  submit  a  copy 
of  the  entry  of  the  order  or  judgmmt  to 
the  Office  of  Generic  Drugs  (HFD-600) 
or  to  the  appropriate  division  in  the 
Office  of  Review  Management  (HFD-20) 
within  10  working  days  of  a  final 
judgment  llie  patent  owner  and  NDA 
holder  may  also  submit  this 
information. 

(g)  Effect  of  dismissal  of  litigation  on 
30-month  slay.  If  the  patent  litigation 
between  the  ANDA  applicant  and  the 
patent  owner  or  NDA  holdn  described 
in  paragraph  (bK3)(A)  of  this  section  is 
dismissed  widiout  a  court  decision  on 
die  merits  of  the  patent  claim,  whether 
die  dismissal  is  widi  or  writhout 
prejudice,  the  agency  may  immediately 
approve  the  ANDA  that  was  the  subject 
of  the  litigation,  if  it  is  otherwise 
elisible  for  i^proval. 

(n)  Computation  of  4S-day  time  clock. 
(1)  Ilie  45-day  clock  described  in 
paragraph  (b)(3)  of  this  section  begins 
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o  3  the  day  after  the  date  of  receipt  of  the 
applicant's  notice  of  certification  by  the 

tent  owner  or  NDA  holder,  whichever 

|te  is  later.  When  the  45th  day  falls  on 
rday,  Sunday,  or  a  Federal  holiday, 
the  45th  day  will  be  the  next  day  that 

lot  a  Saturday,  Simday,  or  Federal 

lid^. 

(2)  llie  ANDA  apphcant  or  505(b)(2) 

slicant  must  notify  FDA  immediately 
t  [writing  of  the  filing  of  any  legal 

ion  for  patent  infringement  filed 
in  45  days  of  receipt  of  the  notice 
of  {certification.  If  FDA  is  not  so  notified 
bir  the  ANDA  or  505(b)(2)  applicant,  or 
by  the  patent  owner  or  NDA  holder, 
before  the  expiration  of  the  45-day  time 
p^od  or  the  completion  of  the  agency's 
reiiew  of  the  application,  whichever 
occurs  later,  approval  of  the  ANDA  or 
the  505(b)(2)  application  will  be  made 
effiective  immediately  upon  expiration 
oiihe  45  days  or  completion  of  the 
agency's  review  and  approval  of  the 
application,  whichever  date  is  later.  The 
notification  to  FDA  of  the  legal  action 
mjust  include  the  information  in 
pWagraphs  (h)(2)(i)  through  (h)(2)(iv)  of 
tbijs  section  and  be  submitted  according 
to  paragraph  (h)(2)(v)  of  this  section  as 

lows: 

i)  The  ANDA  or  505(b)(2)  application 
iber; 
i)  The  name  of  the  applicant: 

(jiii)  The  established  name  of  the  drug 
iuct  or,  if  no  established  name 

Ists,  the  name(s)  of  the  active 
ii^aredient(s),  the  drug  product's 
strength,  and  the  dosage  form; 

div)  A  certification  that  an  action  for 
piiient  infringement,  identified  by 
ni  imber,  has  been  filed  in  an 
appropriate  court  on  a  specified  date; 

/)  An  ANDA  applicant  must  notify 
\'s  Office  of  Generic  Drugs  (HFD- 
V).  A  505(b)(2)  applicant  must  notify 
I  appropriate  review  division  in  the 
iter  for  Drug  Evaluation  and  Research 
le  Office  of  Generic  Drugs  if  it  is 
reviewing  the  appUcation.  A  patent 

Ser  or  NDA  holder  may  also  notify 
.  of  the  filing  of  any  legal  action  for 
patent  infringement. 

^&)  If  the  patent  owner  or  NDA  holder 
wiilves  its  opportimity  to  file  a  legal 
acpon  for  patent  infringement  within  45 
days  of  a  receipt  of  the  notice  of 
certification  and  the  patent  owner  or 
N^  holder  submits  to  FDA  a  valid 
waiver  before  the  45  days  elapse, 
apj^roval  of  the  ANDA  or  the  505(b)(2) 
application  will  be  made  effective  upon 
conipletion  of  the  agency's  review  and 
apj^roval  of  the  application.  FDA  will 
only  accept  a  waiver  in  the  following 
form: 

I .'  Jame  of  patent  owner  or  NDA  holder]  has 
re(  ( ived  notice  bom  [name  of  applicant) 


under  {section  505(b)(3)  or  (j)(2)(B)  of  the  act] 
and  does  not  intend  to  file  an  action  for 
patent  infringement  against  (name  of 
applicant]  concerning  the  drug  (name  of 
drug]  before  [date  on  which  45  days  elapses). 
[Name  of  patent  owner  or  NDA  holder) 
waives  the  opportunity  provided  by  [section 
505(c)(3)(C)  or  (j)(B)(2)(iii)  of  the  art)  and 
does  not  object  to  FDA's  approval  of  [name 
of  applicant)' s  (505(b)(2)  or  ANDA)  for  [name 
of  drug]  with  an  immediate  effective  date  on 
or  after  the  date  of  this  letter. 

Dated:  July  29, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
IFR  Doc.  99-20353  Filed  8-5-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offlo*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 
[OH-264-FOR] 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSKf). 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

public  comment  period. 

SUMMARY:  OSM  is  reopening  the  public 
comment  ]>eriod  on  a  proposed 
amendment  to  the  Ohio  regulatory 
program  (Ohio  program)  under  the 
surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  Ohio  is  proposing 
revisions  to  Section  1501:13-1-04  of  the 
Ohio  Administrative  Code  (OAC)  as  it 
relates  to  exemptions  for  coal  extraction 
incidental  to  government-financed 
highway  or  other  construction.  The 
amendment  is  intended  to  revise  the 
Ohio  program  to  include  cotmterparts  to 
the  recently  promulgated  "AML 
Enhancement  Rule,"  which  revised  the 
Federal  regulations  as  30  CFR  707.5  and 
added  a  new  provision,  at  30  CFR 
874.17. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  [E.S.T.],  August 
23, 1999. 

ADDRESSES:  Mail  or  hand-deliver  your 
written  comments  and  requests  to  speak 
at  the  hearing  to  George  Rieger,  Field 
Branch  Chief,  at  the  address  listed 
below. 

You  may  review  copies  of  the  Ohio 
program,  the  proposed  amendment,  and 
all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  diuing  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  proposed 


amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Field  Branch  Chief," 
Appalachian  Regional  Coordinating 
Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center.  Pittsburgh  PA  15220, 
Telephone:  (412)  937-2153. 

Ohio  Division  of  Mines  and 
Reclamation,  1855  Fountain  Square 
Court,  Coliunbus,  Ohio  43244, 
Telephone:  (614)  265-1076. 
FOR  FURTHER  INFORMATION  CONTACT! 
George  Rieger,  Field  Branch  Chief. 
Appalachian  Regional  Coordinating 
Center,  Telephone:  (412)  937-2153. 
Internet:  grieger@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  <m  the  Ohio  Program 

On  August  16,  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  You  can  find  background 
information  on  the  Ohio  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  in  the  August  10, 
1982,  Federal  Re^ster  (47  FR  34688). 
You  can  find  later  actions  on  conditions 
of  approval  and  program  amendments  at 
30  CFR  935.11,  935.15,  and  935.16. 

n.  Deacription  of  the  Proposed 
Amendment 

By  letter  dated  March  16, 1999 
(Administrative  Record  No.  OH-2178- 
00)  Ohio  submitted  a  proposed 
amendment  to  its  program  concerning 
exemptions  for  coal  extraction 
incidental  to  government-financed 
highway  or  other  construction.  Ohio 
submitted  the  proposed  amendment  at 
its  own  initiative,  in  order  to 
incorporate  into  its  program  the 
expanded  exemption  recently 
promulgated  in  the  Federal  regulations 
at  30  CFR  707.5,  as  part  of  the  "AML 
Enhancement  Rule."  Under  this  rule, 
approved  Title  TV  abandoned  mine  land 
(AML)  projects  under  SMCRA  w^ch 
involve  incidental  coal  extraction  and 
are  less  than  50  percent  government 
financed  may  qualify  for  exemption. 
Projects  which  qualify  for  this  expanded 
exemption  must  also  meet  the  newly 
promulgated  requirements  contained  in 
30  CFR  874.17.  (64  FR  7470,  February 
12, 1999).  The  proposed  amendment 
was  announced  in  the  April  ^16, 1999, 
Federal  Register  (64  FR  18857).  The 
initial  comment  period  closed  on  May 
17, 1999. 

By  letter  dated  July  9, 1999 
(Administrative  Record  No.  OH-2178- 
06]  Ohio  submitted  a  revised  and  final 
version  of  the  proposed  amendment. 
Ohio  made  this  more  recent  submittal  in 
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response  to  an  OSM,  July  1, 1999,  issue 
letter  (Administrative  Record  No.  OH- 
2178-05).  In  the  letter,  OSM  had 
requested  that  the  amendment  clearly 
restrict  exen^tions  to  projects  that  are 
AML  eligible;  and  clearly  require  that 
the  exempted  reclamation  project  is 
conducted  in  accordance  with  the 
provisions  of  30  CFR  Subchapter  R.  The 
following  are  changes  to  OAC  Section 
1501:13-1-04  made  in  the  final 
submission  and  not  previously 
described  in  the  April  16, 1999,  Fednal 
Sagiater  notice.  Revisions  concerning 
nonsubstantive  wording,  format,  or 
organizational  changes  will  not  be 
described  in  this  notice. 

The  last  sentence  of  Subsection  (A)(3) 
in  the  original  amendment  read  as 
follows:  "Funding  at  less  than  50 
percent  may  qualify  if  the  construction 
is  undertaken  as  an  approved 
reclamation  project  under  Section 
1513.30  or  1513.37  of  the  revised  code." 
This  sentence  has  been  revised  as 
follows:  "Funding  at  less  than  50 
percent  may  qualify  if  the  project  is 
eligible  under  1513.37  of  the  revised 
code  and  the  construction  is  undertaken 
as  an  approved  reclamation  project 
under  Section  1513.30  or  1513.37  of  the 
Revised  Clode." 

Subsection  (C)(4)(ii)  in  the  original 
amendment  read  as  follows:  "Ensure 
that  the  reclamation  project  is . 
conducted  in  accordance  with  the 
provision  of  the  approved  AML  program 
and  procedures."  This  subsection  has 
been  revised  as  follows:  "Ensure  that 
the  reclamation  project  is  conducted  in 
accordance  with  the  provisions  of  the 
AML  program  and  procedures  as 
approved  by  the  U.S.  Secretary  Of 
Interior  under  30  CFR  Subchapter  R." 

m.  PvbUc  Comment  Procedurea 

According  to  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15. 
Specifically,  we  are  seeking  comments 
on  the  clarification  to  the  State's 
amendment  submitted  on  July  9, 1999. 
Comments  should  address  whether  the 
proposed  amendment  with  these 
clarifications  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  we  determine  the  amendment 
to  be  adequate,  it  will  become  part  of 
the  Ohio  program. 

Written  Comments 

Your  written  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  yo\a 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 


at  locations  other  than  the  Appalachian 
Regional  Coordinating  Center  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinatioiis 

Executive  Order  12866 

This  rule  is  exempt  firom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
Section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1251  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCR  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  Section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  611  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 


prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiue  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assiunptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.),  this  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regujatory  action"  imder 
the  Unfunded  Mandates  Reform  Act. 

List  of  Subjects  ia  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  27. 1999. 
Allen  D.  Klein. 

Regional  Director,  Appalachian  Regional 

Coordinating  Center. 

(FR  Doc.  99-20273  Filed  8-5-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

PWM2-O1-7207;  FRL-6415-2] 

Approval  and  Promulgation  of  State 
Implementation  Plana;  MInneaota 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  approval. 

summary:  The  Enviromnental  Protection 
Agency  (EPA)  proposes  to  approve  an 
amendment  to  the  carbon  monoxide 
(CO)  State  Implementation  Plan  (SIP)  for 
Minnesota.  Minnesota  submitted  this 
amendment  to  the  SIP  to  the  EPA  in 
fova  separate  submittals,  dated 
November  14, 1995,  July  8, 1996, 
September  24, 1996,  and  June  30, 1999. 

The  submittab  include  revisions  to 
the  motor  vehicle  inspection  and 
maintenance  (I/M)  program  currently  in 
operation  in  the  Miimeapolis/St.  Paul 
CO  nonattainment  area.  The  revisions 
make  changes  to  the  State's  I/M 
program,  including  model  year 
coverage,  vehicle  waiver  provisions,  and 
other  program  deficiencies  identified  by 
the  EPA.  The  revision  also  contains 
provisions  for  the  discontinuation  of  the 
I/M  program  if  EPA  redesignates  the 
area  to  attainment  for  CO. 
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>ATES:  Comments  on  this  proposed 
iction  must  be  reqeived  by  September  7, 
L999. 

UXmESSES:  Written  comments  should 
»  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  £>evelopment  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
\gency,  n  West  Jackson  Boulevard, 
i^icago,  Illinois  60604.  (It  is 
^commended  that  you  telephone  John 
^ooney  at  312-686-6043  before  visiting 
he  Region  5  Office.) 

A  copy  of  these  SIP  revisions  are 
ivailable  for  inspection  at  the  following 
ocation:  Office  of  Air  and  Radiation 
OAR)  Docket  and  Information  Center 
Air  Docket  6102),  room  M1500,  United 
States  Environmental  Protection 
Vgency,  401  M  Street  SW,  Washington, 
X:  20460,  (202)  260  7548. 
=0R  FURTHER  INFORMATION  CONTACT:  John 
tflooney.  Regulation  Development 
Section  (AR-18J),  Air  Programs  Branch, 
i  Sxt  and  Radiation  Division,  United 
\  States  Environmental  Protection 
.  Agency,  Region  5,  77  West  Jackson 


Boulevard,  Chicago,  Illinois  60604, 
(312) 886-6043. 
SUPPLEMENTARY  INFORMATION: 

I.  Overview 

The  Minnesota  Pollution  Control 
Agency  (MPCA)  submitted  its  initial  1/ 
M  submittals  to  EPA  in  November  and 
December  of  1993.  As  described  below, 
the  EPA  conditionally  approved 
Minnesota's  initial  submittal  on  October 
13, 1994  (59  FR  51860).  Subsequently. 
Minnesota  submitted  to  the  EPA  four 
additional  revisions  to  the  State's  I/M 
program.  The  changes  proposed  since 
1993  reflect  actions  taken  by  the  State 
Legislative  pertaining  to  model  year 
coverage,  waiver  provisions,  and  other 
program  changes  required  by  EPA's 
conditional  approval. 

The  information  in  this  section  is 
organized  as  follows: 

A.  What  SIP  amendments  is  EPA 
proposing  to  approve? 

B.  Why  is  EPA  requiring  the  State  to 
change  its  I/M  program? 

C.  How  has  tne  State  addressed  EPA's 
requirements? 


D.  What  does  the  State  need  to  do  to 
receive  full  approval? 

E.  What  happens  if  the  Miimeapolis/ 
St.  Paul  area  is  redesignated  to 
attainment  for  CO? 

A.  What  SIP  Amendments  Is  EPA 
Proposing  To  Appmve? 

The  following  table  outlines  the 
revisions  submitted  by  the  State  to  EPA 
subsequent  to  the  State's  initial  I/M 
submittal  in  1993.  The  State's  most 
recent  submittal  identifies  those 
provisions  of  their  earlier  submittals 
that  address  EPA's  conditional 
approval.  In  this  submittal,  the  State 
also  withdraws  Part  7023.1010,  Subp. 
35(B),  Part  7023.1030,  Subp.  11(B,C), 
and  Part  7023.1055,  Subp.  1  (E)(2)  of  the 
ivlinnesota  Rules.  The  State  is 
withdrawing  these  provisions  because 
they  have  been  superceded  by  recent 
amendments  to  the  State  I/M  program. 
EPA  proposes  to  approve  the  relevant 
portions  of  each  of  these  submittals  as 
requested  by  the  State  on  Jime  30, 1999. 


Date  of  submittal  to  EPA 


November  14. 1995 


.  uly  8,  1996 

i  Septemtwr  24. 1996 


.  une30.  1999 


items  received 


—Basic  I/M  perfomiance  standard  modeling. 

—I/M  legislation  witti  changes  to  model  year  coverage. 

—Response  to  EPA's  October  13.  1994  conditional  approval  (59  FR  51860). 
— Notification  of  public  hearing. 

—Administrative  materials  for  the  November  14.  1995.  and  July  6,  1996  submittals,  including  proof  of  public  hear- 
ing. 

—Minnesota  Statute  Sections  1 16.60  to  1 16.65  as  amended  by  the  1999  Minnesota  State  Legislature. 

— Letter  from  ttie  Minnesota  Attorney  General  detailing  the  prevalence  of  statute  over  rules. 

—Letter  from  the  Minnesota  Pollution  Ckxitrol  Agency  (MPCA)  requesting  approval  of  I/M  legislation,  certain  por- 
tions of  Minnesota's  I/M  regulation,  and  performance  standard  modeling  from  earlier  submittals.  This  letter  also 
wittKkaws  certain  obsolete  sections  of  ttie  State's  earlier  sut>mittals. 


i  is  requested  by  the  State,  the  EPA  is 
]  roposing  to  approve:  Minnesota 
!  tatutes  Secticns  116.60  to  116.65; 
I  iinnesota  Rules  7023.1010-7023.1105 
(sxcept  Part  7023.1010,  Subp.  35(B), 
E'art  7023.1030,  Subp.  11(B,C),  and  Part 
^023.1055,  Subp.  1  (E)(2));  and  technical 
i^aterials  showing  that  the  program 
t  leets  EPA's  basic  I/M  performance 
s  tandard,  as  well  as  the  conditions  of 
EPA's  October  13, 1994  conditional 
i  pproval. 

I L  Why  Is  EPA  Requiring  the  State  To 
t  'hange  Its  I/M  Program  ? 

Section  187(a)(4)  of  the  Qean  Air  Act 
[  nquires  states  with  moderate  CO 
[  onattainment  areas  to  improve  existing 
1  'M  programs  or  implement  new  ones. 
I  PA  designated  the  Minneapolis/St. 
[  aul  area  as  a  moderate  CO 
nonattainment  area  on  November  16, 
11991  (56  FR  56694).  Therefore,  the  State 
]  f  Minnesota  was  required  to  develop  a 
:  tate  Implementation  Plan  to  meet  the 
'u  M  requirements  contained  in  the  Clean 


Air  Act,  and  in  the  corresponding 
regulations  for  I/M,  codified  at  40  CFR 
Part  51,  Subparts. 

On  November  10, 1992,  the  State 
submitted  its  initial  I/M  plan  to  the 
EPA,  which  it  supplemented  on 
November  12, 1993,  and  December  15, 
1993.  On  October  13, 1994,  the  EPA 
published  a  rulemaking  action 
conditionally  approving  Minnesota's  1/ 
M  plan.  As  part  of  this  rulemaking 
action,  the  EPA  identified  a  number  of 
deficiencies  in  the  State's  plan  and 
issued  a  conditional  approval,  which 
required  that  the  State  submit  a  revised 
plan  within  one  year  from  the 
conditional  approval  date.  A  detailed 
discussion  of  EPA's  rulemaking  action  - 
can  be  found  in  the  final  rule  at  59  FR 
51860  (October  13, 1994).  bi  1995,  the 
Minnesota  Legislature  amended  its  I/M 
program  to  make  changes  to  the  vehicle 
model  years  tested  in  the  program.  In 
1999,  the  Minnesota  Legislature 
amended  its  I/M  program  to  address  the 
deficiencies  identified  in  EPA's  October 


13,  1994  rulemaking  action  (59  FR 
51860).  The  State  has  submitted  all  of 
these  changes  in  the  series  of  submittals 
noted  above. 

C.  How  Has  the  State  Addressed  EPA's 
Requirements? 

EPA's  conditional  approval  noted  four 
specific  deficiencies  in  Minnesota's  I/M 
plan.  All  other  parts  of  the  plan  comply 
with  EPA's  requirements.  EPA's 
technical  support  docvmients  dated  June 
23, 1994,  September  7, 1994,  and  July 
19, 1999  contain  a  more  detailed 
analysis  of  the  I/M  review.  The  foxu 
deficiencies  identified  in  EPA's 
conditional  approval  and  the  manner  in 
which  the  State  has  addressed  them 
follow: 

1.  The  Requirement  That  Only  Certified 
Automotive  Repair  Technicians  Perform 
Repairs  in  Order  for  a  Vehicle  To  Obtain 
a  Waiver 

In  its  November  15, 1995  SIP 
submittal,  the  State  described  its 
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technician  assistance  program.  In 
general,  the  State  of  Minnesota  does  not 
require  certification  or  licensing  in 
order  to  pnform  automotive  repairs  in 
the  State.  Minnesota  offars  a  variety  of 
assistance  and  training  programs  in  the 
State  and  offers  a  Consumer  Advocacy 
Program  to  technicians  and  the  public 
as  part  of  its  I/M  program.  In  addition, 
the  State  publishes  a  number  of 
newsletters  and  a  technician  training 
curriculum  specifically  focused  on 
automobile  emissions.  Further,  the  State 
publishes  a  Repair  Report  that  lists 
names  and  addresses  of  repair  Cacilities, 
average  cost  of  repair,  and  the 
percentage  of  pass  and  fail  inspections 
based  on  the  number  of  vehicles 
repaired  at  the  facility.  All  of  these 
programs  provide  the  public  and  the 
repair  community  with  the  opportunity 
for  feedback  and  training  necessary  to 
improve  repair  efiiectiveness  without  a 
formal  certification  process.  Minnesota 
has  demonstrated  that  their  system, 
despite  the  lack  of  a  certification 
process,  does  not  cause  an  increase  in 
the  waiver  rate  or  a  reduction  in  the 
emission  reductions  achieved  by  the 
program.  The  waiver  rates  in  Minnesota 
remain  consistent  with  those  seen  in 
similar  areas  around  the  coimtcy. 
Overall,  the  program  continues  to  meet 
EPA's  basic  I/M  performance  standard, 
the  computer  model  based  analysis  of 
the  emissions  impact  of  the  program.  As 
a  result,  EPA  believes  that  the  State  has 
addressed  this  deficiency. 

2.  The  Requirement  That  the  State's 
Minimum  Repair  Cost  Limit  Be  Actually 
Spent  Before  a  Vehicle  is  Eligible  To 
Receive  a  Waiver 

The  legislation  enacted  during  the 
1999  Minnesota  State  Legislature,  and 
submitted  by  the  State  on  June  30, 1999, 
requires  motorists  to  spend  at  least  $75 
in  repair  for  vehicles  manufactiued 
before  1981,  and  $200  in  repair  for 
vehicles  manufactured  in  1981  and  after 
in  order  to  receive  a  waiver.  Unlike 
prior  statute,  the  new  legislation  does 
not  allow  repair  estimates  to  qualify  for 
waivers.  This  legislation  is  consistent 
with  EPA's  I/M  regulations.  It  should  be 
noted  that  this  legislation  conflicts  with 
Minnesota  State  Rule  7023.1055,  Subp. 
1(E)(2)  promulgated  by  the  MPCA.  In  its 
Jime  30, 1999  submittal,  the  State 
submitted  a  letter  bom  the  Minnesota 
Attorney  General  which  states  that 
where  a  State  statute  is  in  conflict  with 
a  State  rule,  the  statute  takes 
precedence.  Further,  the  State  has 
formally  withdrawn  Rule  7023.1055, 
Subp.  1(E)(2)  from  its  formal  SIP 
submittal.  Therefore,  the  EPA  is 
proposing  to  approve  the  legislation. 


3.  The  Requirement  That  Vehicles  With 
Switched  Engines  Be  Tested  With 
Emissions  Standards  Based  on  the 
Model  Year  of  the  Chassis  Rather  than 
the  Engine  Year 

The  legislation  enacted  diuing  the 
1999  Minnesota  State  Legislature,  and 
submitted  by  the  State  on  Jime  30,  1999, 
requires  vehicles  to  be  tested  based  on 
chassis  model  year,  rather  than  engine 
model  year.  This  legislation  is 
consistent  with  EPA's  I/M  regulations.  It 
should  be  noted  that  this  legislation 
conflicts  with  Minnesota  State  Rule 
7023.1010.  Subp.  35(B),  and  Rule 
7032.1030,  Subp.  11(B,C).  In  its,  June 
30, 1999  submittal,  the  State  submitted 
a  letter  from  the  Minnesota  Attorney 
General  which  states  that  where  a  State 
statute  conflicts  with  a  State  rule,  the 
statute  takes  precedence.  Further,  the 
State  has  formally  withdrawn  Rule 
7023.1010,  Subp.  35(B),  and  Rule 
7032.1030,  Subp.  11(B,C)  from  its 
formal  SIP  submittal.  Therefore,  EPA  is 
proposing  to  approve  the  legislation. 

4.  The  Requirement  To  Change  the  Re- 
inspection  Procedure  To  Include  a 
Determination  That  an  Emission  Control 
Device  is  the  Correct  Type  for  the 
Certified  Configuration  of  the  Vehicle 
Inspected 

In  its  November  14, 1995  submittal, 
the  MPCA  fully  described  its  inspection 
procediires,  noting  that  inspection  staff 
perform  visual  checks  to  ensure  that 
emissions  system  for  vehicles  are 
correctly  configured.  The  EPA  believes 
that  this  procedure  is  sufficient  to  meet 
the  requirements  of  EPA's  I/M 
regulations  and  is  approvable. 

In  1995,  the  Minnesota  Legislative 
passed  a  bill  exempting  cars  five  years 
old  and  newer  from  the  I/M  testing 
requirement.  EPA's  I/M  regulations  give 
States  the  flexibility  to  change  various 
program  elements,  including  model  year 
coverage,  as  long  as  the  overall  program 
meets  the  EPA's  basic  I/M  performance 
standard,  which  is  a  computer  model 
based  analysis  of  the  emissions  impact 
of  the  program.  In  its  November  14, 
1995,  the  MPCA  included  new  I/M 
performance  standard  computer 
modeling  reflecting  the  model  year 
changes  made  by  the  Minnesota 
Legislature.  The  EPA  has  reviewed  the 
State's  computer  modeling  and  finds 
that  it  complies  with  applicable 
modeling  guidance.  This  modeling 
shows  that  the  I/M  program  continues  to 
meet  EPA's  basic  I/M  performance 
standard,  even  with  the  five  model  year 
exemption.  Therefore,  the  changes  made 
to  the  program  are  acceptable  under 
EPA's  I/M  regulations. 


D.  What  Does  the  State  Need  To  Do  To 
Receive  Full  Approval? 

The  State  has  provided  the  necessary 
technical  materials  to  meet  EPA's  I/M 
requirements.  At  present,  however,  the 
State  has  not  held  a  public  hearing  and 
submitted  its  response  to  comments  to 
the  EPA  as  part  of  its  SIP  submittal.  The 
State  must  submit  this  information  to 
EPA  to  receive  full  approval  of  its  I/M 
SIP.  If  the  State  submits  this  information 
during  the  public  comment  period  on 
today's  action,  the  State's  SW  submittal 
will  be  deemed  complete  and  the  EPA 
will  move  forward  to  fully  approve  the 
revision. 

£.  What  Happens  if  the  Minneapolis/St. 
Paul  Area  Is  Redesignated  to 
Attainment  for  CO? 

As  noted  in  EPA's  technical  support 
document  for  the  State's  CO 
redesignation  request  dated  May  3, 
1999,  as  well  as  in  EPA's  proposed 
approval  of  the  State's  redesignation 
request,  the  MPCA  has  performed 
computer  photochemical  modeling 
which  shows  that  in  the  future  the  I/M 
program  will  not  be  necessary  to  attain 
or  maintain  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  CO.  to 
its  redesignation  request,  the  State  also 
included  the  I/M  program  as  a 
contingency  measiue  if  the  program  is 
subsequenUy  needed  to  correct  a 
violation  of  the  CO  NAAQS.  The  EPA 
has  reviewed  the  modeling  submitted 
with  the  redesignation  and  has  foimd 
that  it  meets  EPA's  technical  modeling 
criteria.  The  EPA  has  also  reviewed  the 
State's  redesignation  request  and  has 
foimd  that  it  meets  the  redesignation 
requirements  in  the  Clean  Air  Act -and 
EPA  guidance  (see  64  FR  25855,  May 
13,  1999).  As  a  result,  once  the 
Minneapolis/St.  Paul  CO  nonattainment 
area  is  redesignated  to  attainment,  the 
State  may  discontinue  operation  of  its  1/ 
M  program  and  request  its  removal  from 
the  SIP.  If  EPA  does  not  approve  the 
redesignation  request  for  the  area,  I/M 
will  remain  as  an  applicable 
requirement  and  EPA  will  work  with 
the  State  to  ensure  that  all 
nonattainment  control  programs  are 
implemented  in  accordance  with  the 
requirements  of  the  Act. 

n.  Administrative  Requiranents 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Plannmg 
and  Review." 
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■ .  Executive  Order  12875:  Enhancing 
]  itergovemmental  Partnerships 

Under  E.O.  12875,  EPA  may  not  issue 
regulation  that  is  not  required  by 
1  r  atute  and  that  creates  a  mandate  upon 
State,  local  or  tribal  government, 
]  ttless  the  Federal  government  provides 
'  ]  le  funds  necessary  to  pay  the  direct 

mpliance  costs  incurred  by  those 
:  ;^venunents.  If  the  mandate  is 

ded,  EPA  must  provide  to  the 
1MB  a  description  of  the  extent  of 
A's  prior  consultation  with 
ipresentatives  of  affected  State,  local 
d  tribal  governments,  the  nature  of 
eir  concerns,  copies  of  any  written 
inununications  from  the  governments, 
d  a  statement  supporting  die  need  to 
ue  the  regulation.  In  addition,  E.O. 
£875  requires  EPA  to  develop  an 
<  tfiective  process  permitting  elective 

I  ifficials  and  other  representatives  of 

:  State,  local  and  tribal  governments  "to 
J  >  rovide  meaningful  and  timely  input  in 

I I  le  development  of  regulatory  proposals 
(Kmtaining  significant  unfunded 

]  candates."  This  rule  does  not  create  a 
1  c  andate  on  state,  local  or  tribal 
{ I  >vemments.  The  rule  does  not  impose 
!  J  ly  enforceable  duties  on  these  entities. 
A  ccordingly,  the  requirements  of 
^(iction  1(a)  of  E.O.  12875  do  not  apply 
tc  this  rule. 


Executive  Order  13084:  Consultation 
tiiid  Coordination  With  Indian  Tribal 
(ffpvemments 

Under  E.O.  13084,  EPA  may  not  issue 
k^ulation  that  is  not  required  by 
tute,  that  significantly  or  uniquely 
fects  the  communities  of  Indian  tribal 
vemments,  and  that  imposes 
s  libstantial  direct  compliance  costs  on 
t  iiese  communities,  uiiless  the  Federal 
{ (ivemment  provides  the  funds 
i  fcessary  to  pay  the  direct  compliance 
sts  incurred  by  the  tribal 
vemments.  If  the  mandate  is 
ded,  EPA  must  provide  to  the 
in  a  separately  identified  section 
the  preamble  to  the  rule,  a 
scription  of  the  extent  of  EPA's  prior 
insultation  with  representatives  of 
Tected  tribal  governments,  a  siumnary 
the  nature  of  their  concerns,  and  a 
s  ntement  supporting  the  need  to  issue 
thie  regulation.  In  addition,  E.O.  13084 

uires  EPA  to  develop  an  effective 
pjitocess  permitting  elected  and  other 
r  »resentatives  of  Indian  tribal 
gcivemments  "to  provide  meaningful 
a[)d  timely  input  in  the  development  of 
r  )gulatory  policies  on  matters  that 
s  niificantly  or  imiquely  affect  their 
CDmmunities."  This  rule  does  not 
s  j  ;nificantly  or  uniquely  affect  the 
c  ]  mmunities  of  Indian  tribal 
g  ]  vemments.  Accordingly,  the 


requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997), 
applies  to  any  rule  that:  (1)  is    ' 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmentad  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
direct  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  plan 
approvals  under  section  111(d)  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  approval  does  not  create  any 
new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natiue  of  the  Federal-State 
relationship  under  the  Clean  Air  Act 
(Act)  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  a  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  such  grounds.  Union  Electric 
Co..  V.  U.S.  EPA,  427  U.S.  246,  255-66 
(1976);  42  U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 


may  residt  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
tn  thp  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Carbon  Monoxide. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  July  22.  1999. 
Jerri-Anne  Garl, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  99-20310  Filed  8-5-99;  8:45  am) 
BaXMG  CODE  SMO-flO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-6414-5] 

Assessment  of  Visibility  Impairment  at 
the  Grand  Canyon  National  Paric: 
Advance  Notice  of  Proposed 
Rulemaldng;  Extension  of  Public 
Comment  Period 

agency:  Environmental  Protection 
Agency. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  Extension  of  public 
comment  period. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  extending  the  comment 
period  for  an  advance  notice  of 
proposed  rulemaking  published  June  17, 
1999  (64  FR  32458),  regarding  visibility 
impairment  at  the  Grand  Canyon 
National  Park  (GCNP)  and  the 
possibility  that  the  Mohave  Generating 
Station  (MGS)  in  Laughlin,  Nevada  may 
contribute  to  that  impairment.  In  the 
June  ;l  7  notice,  EPA  requests 
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infonnation  that  it  should  consider  in 
determining  whether  visibility  problems 
at  the  GCNP  can  be  reasonably 
attributed  to  MGS,  and  if  so,  what,  if 
any,  pollution  control  requirements 
should  be  applied. 

At  the  request  of  Southern  California 
Edison  Company,  EPA  is  extending  the 
comment  period  for  30  days. 
DATES:  The  comment  period  on  the 
advance  notice  of  proposed  rulemaking 
is  extended  imtil  September  15, 1999. 
ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
EPA  Region  DC,  75  Hawthorne  Street 
(AIR2),  San  Francisco,  CA  94105,  Attn: 
Regina  Spindler  (Phone:  415-744-1251). 
FOR  FURTHER  MFORMATION  CONTACT: 
Regina  Spindler  (415)  744-1251, 
Planning  Office  (AIR2),  Air  Division, 
EPA  Region  DC,  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 

Dated:  July  30. 1999. 
David  Howekamp, 

Acting  Regional  Administrator,  Region  DC. 
[FR  Doc.  99-20309  Filed  8-5-99:  8:45  am] 
■HXMQ  CODE  eBM-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  22S-164;  FRL-«415^] 

Approving  Imptomantation  Plans; 
CaHfomla  Stals  hnplemsnttlon  Plan 
RavMon,  San  DIago  County  Ak 
Pollution  Control  Agancy 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  New  Soiuce  Review  permitting 
requirements  for  stationary  sources  in 
San  Diego  County.  EPA  also  proposes  to 
eliminate  approval  conditions  created  in 
1981  that  are  no  longer  relevant. 

The  intended  effect  of  proposing 
limited  approval  and  limited 
disapproval  is  to  ensure  San  Diego 
Coimty's  New  Source  Review  rules  are 
consistent  with  the  reqiiirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  EPA's  final  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  Although  strengthening 
the  SIP,  these  rules  do  not  fully  meet  the 
CAA  requirements  for  nonattainment 
areas.  The  rules  have  been  evaluated 
based  on  CAA  guidelines  for  EPA  action 
on  SIP  submittals  and  general 
rulemaking  authority. 


DATES:  (Comments  must  be  received  on 
or  before  September  7, 1999. 
ADDRESSES:  Comments  may  be  mailed 
to:  David  Wampler,  Permits  Office 
(AIR-3],  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901 . 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego,  California  92123-1096 
California  Air  Resources  Board,  2020 

"L"  Street,  Sacramento,  California 

95812 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Wampler,  Permits  Office,  [AIR- 
3],  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901;  Telephone:  (415)  744- 
1256;  E-mail:  wampler.david@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  docimient  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
EPA. 

I.  What  Action  is  EPA  Proposing? 

A.  New  Source  Review  Rules 

B.  Remove  Conditions  in  1981  NSR  SIP 
Approval 

II.  How  Did  EPA  Arrive  at  the  Proposed 

Action? 

A.  Overview 

1.  New  Source  Review  Rules 

2.  How  EPA  Evaluates  Past  NSR  Submittals 

3.  Removing  Ck>nditions  in  1981  NSR  SIP 
Approval 

B.  Rule  Deficiencies 

1.  Deficiencies  with  Rule  20.1 

2.  Deficiency  with  Rules  20.3  and  20.4 

3.  Deflciency  l^ith  Rule  20.2 

4.  Deficiency  with  Rules  20.1  through  20.4 
in.  EPA  Solicits  Comment  on  Two  Special 

Issues: 

A.  Provision  20.1(d)(l)(ii)(C)— Exclusion  of 
emissions  from  portable  equipment  from 
a  stationary  source's  potential  to  emit. 

1.  Overview 

2.  History  of  Portable  Equipment 
Regulations  in  San  Diego 

3.  Summary  of  the  District's  Current  NSR 
Requirements  for  Portable  Emission 
Units  in  San  Diego 

a.  Portable  Emission  Unit  is  Defined  in  rule 
20.1(c)(49) 

b.  Offset  Requirements  for  Type  I  and  Type 
ni  units 

c.  LAER  Requirements  for  Type  I  a^d  Type 
in  units 

d.  Air  equality  Impact  Analysis  (AQLA)  for 
Portable  Equipment 

e.  Public  notification  requirements  for 
Portable  Equipment 

4.  Title  V  Consistency  and  Enforcement 

B.  Minor  New  Source  Review 
Requirements  in  San  Diego — Rule  20.2 


1.  Overview  of  Federal  I«finor  NSR 
Requirements 

2.  San  Diego  Minor  NSR  Program 

a.  Minor  source  NSR  public  notification 
requirements 

b.  Air  quality  impact  analysis 

3.  Federal  Enforceability  of  Terms  and 
Conditions  of  Minor  NSR  Permits 

4.  Discussion  on  Minor  NSR 

IV.  Overview  of  Limited  Approval/ 

Disapproval 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Executive  Order  12875 

C.  Executive  Order  13045 

D.  Executive  Order  13084 

E.  Regulatory  Flexibility  Act 

F.  Unfunded  Mandates 

I.  What  Action  Is  EPA  Proposing? 

A.  New  Source  Review  Rules 

EPA  today  proposes  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  for  San  Diego 
Air  Pollution  Control  Distaict  (District  or 
SDCAPCD)  rules  20.1,  20.2,  20.3,  and 
20.4.  Table  1  lists  the  number  and  title 
of  the  rules.  The  rules  were  submitted 
to  EPA  by  the  California  Air  Resources 
Board  (CARB)  on  May  13, 1999  and 
found  complete  by  EPA  on  Jtme  10, 
1999. 

TABLE  1.— Rules  Included  in 
Today's  Proposed  Rulemaking 


Rule 
No. 


20.1 
20.2 
20.3 

20.4 


Rule  Title— New  Source  Review 


General  Provisions. 
Non-Major  Stationary  Sources. 
Major  Stationary  Sources  and  PSD 

Stationary  Sources. 
PottMe  Emission  Units. 


Upon  final  action,  the  rules  will 
replace  existing  SIP  rules  of  the  same 
number  approved  by  EPA  into  the  SIP 
on  April  14, 1981.  See  46  FR  21757  and 
40  CFR  52.220(c)(64)(i)(A). ' 

We  evaluated  the  rules  for 
consistency  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  We've 
found  that  the  revisions  are  overall  more 
stringent  than  the  rules  of  the  same 
number  that  exist  in  the  SIP. 

Even  though  San  Diego  Cotmty  APCD 
rules  20.1,  20.2,  20.3  and  20.4  will 
strengthen  the  SIP,  these  rules  still 
contain  deficiencies  (discussed  below) 


■  In  addition  to  the  approval  for' rules  20.1 
through  20.4,  EPA's  April  14, 1981  final  rulemaking 
action  also  approved  SDCAIMX)  rules  20.5,  "Ppwer 
Plants;"  20.6,  "Standards  for  Permit  to  Operate — 
Air  Quality  Analysis;"  and  20.7,  "Standaids  for 
Authority  to  Construct:  Significant  Deterioration." 
The  4/14/81  approval  of  Rule  20.7  was  found  to  be 
incorrect  and  it  was  later  rescinded  from  the  SIP  in 
a  final  rulemaking  on  June  4. 1982  (47  FR  24308). 
Rules  20.5  and  20.6  remain  fully  approved  into  the 
SIP  today  and  are  unaffected  by  this  rulemaking. 
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and  are  not  fully  approvable  under  Part 
D  of  the  CAA.  Therefore,  EPA  today 
proposes  a  limited  approval  and  limited 
disapproval  of  these  four  rules.  If  our 
final  action  remains  a  limited  approval 
and  limited  disapproval,  San  Diego 
County  APCD  will  have — from  the  date 
of  the  final  action — 18  months  to  correct 
any  deficiencies  to  avoid  federal 
sanctions.  See  CAA  §  179(b).  Further  the 
final  disapproval  triggers  the  Federal 
implementation  plan  requirements 
under  110(c).  A  detailed  discussion  of 
the  rule  deficiencies  is  included  in  the 
Technical  Support  Document  (TSD)  for 
this  rulemaking.  The  TSD  is  available 
from  the  EPA  Region  IX  office. 

B.  Remove  Conditions  in  1981  NSR  SIP 
Approval 

In  addition  to  our  action  on  the  NSR 
rules,  we  propose  to  delete  the  District 
^ISR  rule  conditions  identified  when 
SPA  finalized  the  NSR  rules  in  1981. 
See  46  FR  21757  and  40  CFR 
52.232(a)(4). 

I.  How  Did  EPA  Arrive  at  the  Proposed 
Action? 

4.  Overview 

1.  New  Source  Review  Rules 

EPA  evaluated  the  rules  for 
:onsistency  with  the  requirements  of 
he  CAA  and  EPA  regulations,  as  found 
n  section  110  and  part  D  of  the  CAA 
ind  40  CFR  part  51  (Requirements  for 
'reparation,  Adoption,  and  Submittal  of 
mplementation  Plans).  Oiu- 
nterpretation  of  these  requirements, 
whidi  forms  the  basis  for  today's  action, 
ippears  in  the  various  EPA  policy 
ruidance  documents. 

EPA  has  issued  a  "General  Preamble" 
iescribing  EPA's  preliminary  views  on 
low  EPA  intends  to  review  SIPs  and  SIP 
^visions  submitted  under  part  D, 
ncluding  those  State  submittals 

I  :ontaining  nonattainment  NSR  SIP 
equirements  (See  57  FR  13498  (April 
.6, 1992)  and  57  FR  18070  (April  28, 
992)).  Because  EPA  is  describing  its 
nterpretations  here  only  in  broad  terms, 

'  he  reader  should  refer  to  the  General 

Preamble  for  a  more  detailed  discussion. 
The  Act  requires  States  to  comply 

^  vith  certain  procedural  requirements  in 
eveloping  implementation  plans  and 
Ian  revisions  for  submission  to  EPA. 
on  110(a)(2)  and  section  110(1)  of 
e  Act  require  that  each 
plementation  plan  or  revision  to  an 
plementation  plan  submitted  by  a 
itate  must  be  adopted  after  reasonable 
otice  and  public  hearing.  Section 
72(c)(7)  of  the  Act  requires  that  plan 
rovisions  for  nonattainment  areas  shall 

]  aeet  the  applicable  provisions  of 

section  110(a)(2). 


2.  How  EPA  Evaluates  Past  NSR 
Submittals 

Since  1981,  numerous  revisions  to 
rules  20.1  through  20.4  have  been 
adopted  by  SDCAPCD  and  submitted  by 
CARB  to  EPA  for  SIP  approval.  See  the 
TSD  for  a  list  of  all  previous  NSR  rule 
submittals  for  San  Diego  County. 
Although  EPA  is  acting  only  on  the 
most  recently  submitted  version  of  May 
13, 1999,  EPA  has  reviewed  materials 
associated  with  the  two  most  recent 
NSR  SIP  submittals  dated  July  13,  1994 
and  July  22, 1998. 

Once  approved  as  new  rules  into  the 
California  SIP  for  San  Diego  County,  the 
May  13, 1999.  submitted  SDCAPCD 
rules  20.1.  20.2,  20.3  and  20.4  will 
strengthen  the  existing  SIP  by: 

•  Including  major  soiut;e  and  major 
modification  thresholds  that  are 
consistent  with  the  1990  Clean  Air  Act 
Amendments  for  major  stationary 
sources  and  major  modifications 
locating  in  serious  ozone  non- 
attainment  areas; 

•  Establishing  the  appropriate 
emissions  offset  ratio  for  major 
stationary  soiux:es  and  major 
modifications  locating  in  serious  ozone 
non-attainment'areas. 

3.  Removing  Conditions  in  1981  NSR 
SIP  Approval 

In  addition  to  our  proposed  limited 
action  to  approve  SDCAPCD  rules  20.1 
through  20.4,  we  also  propose  to  delete 
the  District  NSR  rule  conditions 
identified  when  EPA  finalized  the  NSR 
rules  in  1981.  See  46  FR  21757  and  40 
CFR  52.232(a)(4),  These  conditions  are 
moot  today  for  the  following  reasons: 

•  The  ciurent  rules  will,  upon  final 
approval,  supercede  the  1980  rules. 

•  EPA  has  not  taken  action  on  any 
revisions  to  SDCAPCD  NSR  rules  20.1 
through  20.6. 

•  We  have  not  issued  final 
rulemaking  to  correct  the  deficiencies  of 
SDCAPCD  NSR  rules  discussed  in  the 
April  14, 1981  final  rulemaking. 

•  The  District  has  revised  and 
submitted  new  NSR  rules  to  comply 
with  the  1990  CAA  amendments. 

B.  Rule  Deficiencies 

The  following  rule  deficiencies 
prevent  EPA  fi'om  being  able  to  fully 
approve  SDCAPCD  rules  20.1,  20.2,  20.3 
and  20.4  contained  in  today's  action.  In 
addition  to  identifying  the  deficiencies, 
we  have  provided  information  on  how 
to  correct  some  of  the  deficiencies. 

1.  Deficiencies  With  Rule  20.1 

•  20.1(b)(4)  provides  for  an 
exemption  from  the  offset  requirements 


of  rule  20.2(d)(5)  2  or  of  rules  20.3(d)(5) 
and  (d)(8)  for  NOx  emission  increases 
from  new,  modified  or  replacement 
emission  units  subject  to  the 
requirements  of  rule  69(d)(6).  Rule  69, 
"Electrical  Generating  Steam  Boilers, 
Replacement  Units  and  New  Units,"  is 
not  SIP  approved  and  CARB,  on  behalf 
of  SDCAPCD,  does  not  intend  to  submit 
it  to  EPA  for  SIP  approval.  This 
exemption  from  the  offset  requirements 
is  a  deficiency  because  CAA  section 
173(c)  requires  offsets  for  all  new  major 
stationary  sources  or  major 
modifications  as  defined  in  CAA  182(c) 
for  serious  ozone  non-attainment  areas. 
Rule  69  does  not  provide  a  recognized 
alternative  to  the  offset  requirement 
because  it  is  not  a  SEP-approved  rule. 

•  Rule  20.1(c}{26)  definition  of 
"Federally  Enforceable."  There  xe  two 
reasons  why  this  definition  is  a  rule 
deficiency.  First,  the  definition  allows 
Authority  to  Construct  (ATC)  terms  and 
conditions  imposed  pursuant  to  the 
SDCAPCD  rules  and  regulations  or  state 
law  to  be  deemed  "non-federally 
enforceable"  unless  otherwise  requested 
by  the  owner.  SDCAPCD  has  not 
defined  which  "rules  and  regulations" 
could  create  permit  terms  and 
conditions  that  are  not  federally 
enforceable.  It  is  our  position  that  SIP- 
approved  rule  lO-"* — "Permits 
Required,"  and  rule  21 — "Permit 
Conditions"  create  a  SIP-approved 
permitting  program  for  subject  sources 
in  San  Diego  County.  Additional  SIP 
NSR  rules  for  major  and  minor  sources 
add — or  will  add,  upon  SIP  approval — 
more  specific  pre-construction 
permitting  requirements.  Given  the 
broad  authority  of  SIP  rules  10  and  21, 
it  is  oiu  position  that  all  permit  terms 
and  conditions  in  SIP-approved  permits 
are  federally  enforceable.^  The  Air 
Pollution  Control  Officer  (APCO)  cannot 
imilaterally  deem  a  such  a  permit 
condition  "non-federally-enforceable." 

Second,  the  definition  incorrectly 
states,"*  *  *  which  term  or  condition 
is  imposed  pursuant  to  *   *  *  40  CFR 
part  51,  subpart  I."  Part  51,  subpart  I  is 
not  a  permitting  program  that,  on  its 
own.  provides  a  state  authority  to 
impose  permit  terms  and  conditions. 
Rather,  part  51,  subpart  1  contains 


^Subsection  (d)(5)  of  rule  20.2  was  adopted 
locally  by  SDCAPCD  on  1 1/4/98  but  not  included 
in  the  May  13.  1999  CARB  SlP-submittaJ. 

'Rule  10  "Permits  Required"  is  a  broad  rule  that 
states  in  subsection  (a)  "Authority  to  Construct'; 
"Any  person  building,  erecting,  altering  or 
replacing  any  article,  machine,  equipment  or  other 
contrivance  *   *   •  shall  first  obtain  written 
authorization  for  such  construction  iix>m  the  Air 
Pollution  Control  Officer." 

*  See  40  CFR  52.23  and  letter  dated  March  31 . 
1999  from  John  Sietz  to  Mr.  Doug  Allard,  President 
ofCAPCOA. 
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federal  minor  NSR  (sections  51.160 
through  51.166)  and  major  non- 
attainment  NSR  (sections  51.160 
through  51.165)  requirements  that  state 
programs  (i.e.,  rules)  must  contain 
before  they  can  be  SlP-approved.  Once 
SIP-approved  pursuant  to  part  51, 
subpart  I,  the  NSR  rules,  and  all  terms 
and  conditions  of  ATC  permits  issued 
pursuant  to  those  rules,  become 
federally  enforceable. 

To  correct  the  deficiencies,  the 
District  must  do  either  of  the  following: 

1.  The  District  could  require  all  terms 
and  conditions  to  be  federally 
enforceable.  To  create  this,  the  District 
must  eliminate  the  entire  paragraph  that 
allows  non-federally  enforceable 
conditions  to  be  created  and  revise  the 
statement  in  rule  20.l(c)(26)(ii)  to  state, 
"*  *  •  which  term  or  condition  is 
imposed  pursuant  to  *  *  *  District  rule 
10,  21,  20.1  through  20.4  *  *  *"  EPA 
believes  this  option  is  the  best  way  to 
correct  the  deficiencies  and  woidd 
eliminate  any  ambiguity  siurounding 
the  enforceability  of  the  terms  and 
conditions  NSR  permits. 

2.  Alternatively,  if  SDCAPCD  would 
like  the  ability  to  separate  NSR  permit 
terms  into  federally  enforceable  and 
non-federally  enforceable  terms, 
SDCAPCD  must  revise  and  submit  for 
SIP  approval  rules  10  and  21  and  revise 
the  statement  in  rule  20.1(c)(26)(ii)  to 
state,  *****  which  term  or  condition  is 
imposed  pursuant  to  *  *  *  District  rule 
10,  21.  20.1  through  20.4  *  •  *" 

•  20.1(d)(5)  requires  that  offsets  be 
"actual  emission  reductions"  but  does 
not  require  offsets  to  be  surplus  at  the 
time  of  use.  Further,  rule  20.1(d)(4)(ii) 
and  (ill)  prescribe  how  actual  emission 
reductions  are  calculated  (including  any 
necessary  adjustments),  at  the  time  of 
generation,  not  at  the  time  of  use.  EPA 
requires  that  the  emissions  reductions 
used  to  ofbet  any  new  or  modified 
major  stationvy  source  be  surplus  at  the 
time  of  use.' 

To  correct  the  deficiency  the  District 
must  require  offsets  to  be  surplus  at  the 
time  of  use. 

•  20.1(d)(5)  is  deficient  because  the 
subsection  contains  a  reference  to  rule 
27.  Rule  27  has  been  submitted  but 
contains  a  deficiency  at  27(c)(l)(vi) — 
"Other  Emission  Reduction  Strategies." 
Rule  27(c)(l)(vi)  would  allow  emissions 
reduction  credits  (ERCs)  to  be  created 
upon  approval  of  the  APCO  and 
concurrence  from  ARB.  EPA  cannot 
Improve  into  the  SIP  a  reference  to  a 
rule  that  allows  such  broad  APOO 
discretion  as  to  how  ERCs  are  created. 


Because  the  emission  reductions  are 
used  to  offset  emission  increases  from 
new  or  modified  major  stationary 
soiuces,  the  district  rules  must  be 
amended  to  assure  that  emission 
increases  from  new  and  modified 
stationary  soiuces  are  offset  by  real 
reductions  in  actvial  emissions  as 
required  by  Clean  Air  Act  section 
173(c)(1). 

The  following  are  two  possible 
options  to  correct  the  deficiency: 

(1)  Remove  the  reference  to  rule  27  in 
the  subsections  of  20.1(d)(5). 

(2)  Revise  and  submit  to  EPA  for  SIP 
approval  a  new  version  of  rule  27  that 
is  approvable.  Such  approval  must 
occur  within  18  months  from  final 
approval  of  today's  action. 

2.  Deficiency  with  Rides  20.3  and  20.4 

•  Rules  20. 3(d)(5)(vi)  and 
20.4(d)(5)(vi)  allow  the  APCO  to 
authorize  interpollutant  ^  trading  to 
satisfy  the  federal  ofbet  requirements. 
Specific  ratios  are  provided  in  the  rule. 
For  example,  a  source  may  acquire,  for 
every  ton  of  NOx  increase,  2.0  tons  of 
VOC  emission  reduction.  Conversely,  a 
one  ton  VOC  increase  may  be  o&sel  with 
one  ton  of  NOx  decrease.  SDCAPCD  has 
not  provided  a  justification  as  to  how 
the  interpollutant  offset  ratios  were 
obtained.  Furthermore,  to  date,  EPA  has 
not  developed  a  policy  that  describes 
how  a  state  could  estdilish  appropriate 
basin-wide  interpoUutant  ofbet  ratios. 

To  correct  the  deficiency  in  Rules 
20.3  and  20.4  the  District  must  either 
delete  the  interpollutant  ratios  and  add 
the  requirement  that  interpollutant 
ratios  will  be  evaluated  on  a  case-by- 
case  basis  vdtii  public  notice  and  EPA 
concurrence  or  provide  modeling 
studies  to  adequately  support  the  ratio 
in  the  rule. 

3.  Deficiency  with  Rule  20.2 

•  20.2(d)(2)  establishes  the  air  quality 
impact  analysis  requirements  for  non- 
major  (minor)  sources  in  San  Diego 
County.  This  section  does  not  require  an 
analysis  of  the  available  increment  as 
required  in  51.166(a)(1). 

To  correct  the  deficiency  the  District 
must  revise  the  rule  to  add  the 
requirement  that  minor  sources  subject 
to  the  AQIA  requirements  must  evaluate 
their  impact  on  the  increment. 

4.  Deficiency  with  Rules  20.1  through 
20.4 

•  Rides  20.1  through  20.4  do  not 
provide  that  the  degree  of  emission 
limitation  reqiured  of  any  source  for 


control  of  any  air  pollutant  must  not  be 
affected  by  so  much  of  any  source's 
stack  height  that  exceeds  good 
engineering  practice.  Although 
subsection  of  20.3(d)(3) — ^Prevention  of 
Significant  Deterioration — of  the  locally 
adopted  rule  contains  this  requirement, 
rule  20.3(d)(3)  has  not  been  submitted  to 
EPA  to  be  included  in  the  SIP. 

To  correct  this  deficiency  the  District 
must  revise  the  rules  to  require  that  the 
degree  of  emission  limitation  required 
of  any  source  for  control  of  any  air 
pollutant  must  not  be  affected  by  so 
much  of  any  source's  stack  height  that 
exceeds  good  engineering  practice. 

m.  EPA  Solicits  CoDunent  on  Two 
Speciallssues 

In  addition  to  the  above  deficiencies, 
there  are  two  provisions  in  the 
submitted  nUes  for  which  EPA  solicits 
comment: 

(1)  The  provision  in  20.1(d)(l)(ii)(C) 
that  allows  a  stationary  source  to 
exclude  emissions  from  portable 
equipment  from  its  aggregate  potential 
to  emit;  and 

(2)  The  overall  adequacy  of  the 
SDCAPCD  minor  source  NSR  program 
requirements  contained  in  submitted 
rule  20.2. 

EPA  is  not  proposing  its  limited 
approval,  limited  disapproval  on  the 
basis  of  these  two  deficiencies.''  We  are 
soliciting  comment  on  the  provisions 
and  will,  after  evaluating  the  comments, 
either  approve  the  above  listed 
provisions,  or  cite  the  provisions  as  a 
deficiency  and  as  a  further  basis  for 
limited  disapproval  in  the  final 
rulemaking.  "The  Agency's  evaluation  of 
the  two  provision  are  provided  below. 

A.  Provision  20.UdKlHuHC)— Exclusion 
of  emissions  from  portable  equipment 
from  a  stationary  source's  potential  to 
emit  (PTE) 

1.  Overview 

By  excluding  the  emissions  from 
portable  equipment  from  a  stationary 
source's  aggregate  PTE,  major  stationary 
sources  coiUd  be  improperly  classified 
as  minor  sources  and  avoid  applicable 
requirements.'  On  the  surfiace.  it 
appears  that  20.1(d)(l)(iiMC)  is  not 
consistent  with  fedeval  law.  However. 
CARS  has  submitted  to  EPA  for  SIP 
approval  SDCAPCD  rule  20.4  which  is 


'  CAA  saction  1 73(cX2)  prohibiU  the  use  of      . 
emiaaioo  reductions  that  are  "otherwise  required  by 
this  chapter." 


'Although  the  term  "interpollutant"  is  used,  the 
District  rules  only  allow  for  trades  between  the 
ozone  precursors  NOx  and  VOC 


''  Except  that  San  Diego's  minor  NSR  rule  contaiiu 
one  deficiency  in  that  rule  20.2  does  not  require 
minor  sources  lo  analyse  the  impact  on  the 
available  increment. 

■  SDCAPCD  provided  EPA  an  internal  memo 
dated  May  17, 1999  that  explained  how  the  District 
regulations  would  prevent  a  stationary  source  from 
abusing  portable  equipment  to  avoid  maior  NSR 
requirements. 
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i  edicated  entirely  to  the  NSR  regulation 
]  f  portable  equipment. 

EPA  solicits  comment  on  whether  it  is 
1  ppropriate  to  exclude  emissions  from 
portable  equipment  from  a  stationary 
source's  PTE.  In  general,  EPA  believes  it 
::  ould  be  appropriate  if  the  portable 
3  quipment  is  subject  to  NSR  regulations 
separate  from,  and  equivalent  to, 
i  tationary  source  NSR  regulations. 
\  k^ithout  separate  regulations,  however, 
E  PA  believes  emissions  frx)m  portable 
e  quipment  should  not  be  excluded  fcova 
I  le  stationary  source's  PTE. 

On  a  side  note.  Rule  20.1  (d)(l)(ii)(D) 
allows  emissions  from  military  tactical 
s  upport  equipment,  including  gas 
t  iirbines,  to  be  exempt  from  a  stationary 
s  ource's  aggregate  potential  to  emit 
i  ased  on  conversations  with  District 
E  taff  and  data  provided  by 
I  epresentatives  of  the  Department  of 
I  tefense,  EPA  believes  this  is  allowable 
in  San  Diego  County  because:  (1)  Most 
( I  the  emissions  from  military  tactical 
E  upport  equipment  are  frtim  piston 
I  ngines  that  are  non-road  engines  and 
i  re  therefore  not  required  to  be 
I  onsidered  part  of  a  stationary  source; 
)  nd  (2)  emissions  from  gas  turbines 
( amission  units  that  are  not  covered 
1  inder  non-road  engine  regulations)  are 
We  minimus.  If  the  emissions  from  gas 
1  urbines  exceed  de  minimus  levels  after 
( ipproval  of  this  rule,  the  District  must 
)  ubmit  a  revision  deleting  this 
I  ixemption  or  EPA  will  use  its  authority 
1  inder  section  110(k)(5)  of  the  Act  to 
1  equire  the  District  to  submit  a  SIP 
I  evision. 

;.  History  of  Portable  Equipment 
Regulations  in  San  Diego 

Ride  20.1(d)(l)(ii)(C)  allows  emissions 
rom  all  portable  emission  units  to  be 
ixcluded  from  a  stationary  source's 
TE.  The  exemption  does  not 
I  listinguish  between  portable  units  that 
^  vere  previously  permitted  (before 
1  egulations  for  portable  units  were 
I  idopted  by  SDCAPCD  on  May  17, 
.994) '  and  those  permitted  after  1994. 
SPA  solicits  comment  on  whether  such 
I  distinction  is  necessary  for  the 
occlusion  to  be  allowed.  EPA  believes 
hat  only  portable  equipment  permitted 
tfter  May  17, 1994  should  be  eligible  for 
he  exclusion  because  portable  units 
lermitted  prior  to  that  date  were 
egulated  as  part  of  a  stationary  source 
ind  may  not  have  met  appropriate 
ederal  NSR  requirements  at  that  time. 

In  addition,  EPA  solicits  comment  on 
ipecific  portable  equipment  NSR 


requirements  contained  in  rule  20.4  as 
identified  below. 

3.  Summary  of  the  District's  Current 
NSR  Requirements  for  Portable 
Emission  Units  in  San  Diego 

a.  Portable  emission  unit  is  defined  in 
rule  20.1(c)(49).  The  District's  definition 
generally  limits  the  amount  of  time  a 
portable  unit  could  operate  at  one 
location  (stationary  source)  to  no  more 
than  12  consecutive  months.  If  the 
portable  unit  exceeds  this  time  limit  or 
is  otherwise  operated  in  a  manner  to 
circumvent  NSR,  the  portable  unit  is 
considered  "relocated"  and  subject  to 
the  requirements  for  relocated  units 
under  20.1,  20.2  and  20.3. 

District  rule  20.4  further  defines  two 
types  of  portable  emissions  units:  Type 
I  and  Tjrpe  in.  Type  I  portable  units  can 
locate  at  stationary  sources  with  an 
aggregate  PTE  less  than>50  tpy  and  Type 
ni  portable  units  can  locate  at  any 
stationary  source  regardless  of  the 
stationary  source's  aggregate  PTE. 

b.  Offset  Requirements  for  Tjrpe  I  and 
Type  ID  imits:  According  to  rule 
20.4(d)(5),  Type  m  units  are  required  to 
obtain  offsets  at  a  1.2:1  ratio  for  any 
emission  increase  prior  to  operation  at 
a  major  stationary  soiuce.  Type  I 
emission  luiits  are  generally  limited  to 
operation  at  non-major  stationary 
sources  only.  However,  they  are 
allowed,  according  to  the  District's 
definition  of  T)rpe  I,  to  operate  at  a 
major  stationary  source  if  they  provide 
emission  offsets  prior  to  operation. 
Sources  of  emissions  offsets  may 
include  same-pollutant  or  interpollutant 
reductions, '°  or  emission  reductions 
obtained  from  the  "emission  offset 
pool"  as  allowed  in  20.4(d)(5)(v). 

We  solicit  comment  on  the  definition 
of  Type  I  Portable  Emission  Unit  (rule 
20.4(c)(3))  that  would  allow  Type  I  units 
to  only  obtain  oBseis  (at  the  levels 
required  for  Type  m  portable  units) 
before  it  locates  at  a  major  stationary 
source.  This  definition  creates  an 
apparent  loophole  by  allowing  Type  I 
portable  equipment  to  locate  at  a  m^or 
stationary  source  without  meeting  the 
same  LAER  requirement  as  Type  m 
portable  equipment. 

Finally,  we  solicit  comment  on  rule 
20.4(d)(5)(v)  that  would  allow  offsets 
from  portable  equipment  to  come  from 
an  "emission  offset  pool."  According  to 
the*rule,  the  offset  pool  consists  of 
emission  offsets  which  are  designated 
for  use  by  any  number  of  portable 
emission  units.  EPA  believes  this 
alternative  mechanism  is  workable  as 


*For  example,  many  pre-1994  permits  limited  the 
KMtable  unit  and  the  stationary  source  to  less  than 
100  t/day  NOx  to  avoid  BACT  requirementa. 


outiined  in  the  nde  provided  the  offsets 
are  surplus  emission  reductions  at  the 
time  of  use,' '  enforceable,  quantifiable, 
and  permanent. 

c.  LAER  Requirements  for  Type  I  and 
Type  in  units:  Only  Type  ID  emission 
units  are  required  to  comply  with  LAER. 
See  20.4(d)(l)(ii).  In  lieu  of  complying 
with  LAER,  this  subsection  allows  Type 
ni  portable  units  to  obtain  offsets  at  a 
1.3:1  ratio  bom  the  stationary  soiuce  at 
which  the  portable  unit  will  locate.  '^  '^ 

We  solicit  comment  on  rule 
20.4(d)(l)(ii)  that  allows  Type  III 
portable  units  to  obtain  additional 
offsets  from  a  stationary  soiuce  in  lieu 
of  LAER.  While  the  CAA  allows  internal 
offsets  to  be  used  in  lieu  of  LAER  for 
stationary  sources,  SDCAPCD's  portable 
equipment  rule — inH'A's  view — has 
decoupled  portable  equipment  fit>m  the 
stationary  source,  and  therefore, 
stationary  source  reductions  cannot  be 
extended  to  independent  portable 
equipment. 

d.  Air  Quality  Impact  Analysis 
(AQIA)  for  Portable  Equipment:  Tyjpe  III 
and  Type  I  emission  units  are  requfred 
to  perform  an  AQIA  if  a  portable 
emission  unit's  proposed  emissions  are 
above  the  AQIA  tfiftsholds  specified  in 
table  20.4-1  (reproduced  below  in  Table 
2).  See  rule  20.4(d)(2).  The  AQLA 
requires  that  the  portable  unit  perform 
such  analyses  based  on  the  location  at 
which  the  unit  will  locate.  Fiuthermore, 
the  APCO  may  require  an  AQLA  even  if 
the  thresholds  are  not  exceeded.  Finally, 
rule  20.4(d)(2)(ii)  does  not  require  an 
AQIA  for  NOx  and  VOC  impacts  on 
ozone. 

In  general,  an  example  of  how  the 
AQLA.  analysis  will  be  performed  for 
portable  equipment  is  discussed  by  the 
District  in  response  to  written  comment 
#96  in  the  District's  1992  NSR  rule 
Workshop  Report: 

An  applicant  for  a  portable  emission  unit 
can  perform  a  "worst-case"  AQLA,  where  the 
impact  of  an  emission  unit's  maximiun 
emissions  is  analyzed  and  added  to  the 
maximum  background  concentration  in  the 
County.  If  the  applicant  can  demonstrate  that 
the  proposed  emissions  do  not  cause  or 
contribute  to  a  violation  of  any  Ambient  Air 
Quality  Standard  (AAQS),  then  further 
analysis  would  not  be  required  for  that  imit 


■0  Interpollutant  ratios  established  in  the  rule  for 
Type  in  (or  Type  I)  portable  units  has  been 
identified  as  a  rule  deficiency. 


<  ■  The  District  rules  do  not  require  that  NSR 
offsets  are  surplus  at  the  time  of  use.  See  rule 
Deficiency  section  and  the  TSD  for  more 
information. 

■'Type  I  portable  units  are  not  required  to 
comply  with  1 AER  even  if  they  plan  to  locate  at  a 
maior  stationary  source  (as  allowed  in  the  definition 
of  Type  I). 

"The  provision  to  allow  "internal"  ofibats  at  a 
1.3:1  ratio  to  be  v-ed  in  lieu  of  LAER  is  allowed 
under  CAA  section  182(c)(7)  and  (8)  for  ma)or 
stationary  source  modifications  in  serious  ozone 
non-atuinment  areas.  See  SDCAPCD  rule  20.3(d)(7) 
for  stationary  source  LAER  requirements. 


42896  Federal  Regjgter/Vol.  64,  No.  151 /Friday,  August  6,  1999 /Proposed  Rules 


when  it  is  moved  from  one  site  to  another. 
If  a  worst  case  analysis  cannot  be 
made  *   *  •  then  an  AQIA  would  be 
required  each  time  the  equipment  moves 
from  one  site  to  another. 

As  with  the  other  provisions  in  the 
portable  equipment  rule,  EPA  solicits 
conunent  on  the  provisions  for  AQIA  in 
20.4(d)(2).  In  particular,  because 
20.4(d)(2)  does  not  require  any  analysis 
for  impacts  related  to  a  portable  imit's 
potential  VOC  emissions,  we  solicit 
comments  on  how  to  evaluate  ambient 
air  quality  impacts  from  a  high  VCX] 
emitting  portable  source  that  moves 
from  one  location  to  another  within  San 
Diego  the  County.  Furthermore,  EPA  is 
soliciting  comment  on  whether  or  not 
there  is  any  potential  for  this  rule's 
implementation  to  cause  or  contribute 
to  any  disparate  impact  in  local 
communities.  We  are  not  suggesting  that 
this  rule  does  have  such  an  impact,  but 
we  are  aware  of  commimity  concerns 
surrounding  these  issiies  in  San  Diego 
and  want  to  ensure  that  such  concerns 
are  not  associated  with  this  rule. 

Also,  although  20.4(d)(2)(iv)  gives  the 
APCXD  the  authority  to  require  an  AQIA 
at  any  time — ^regardless  of  the  portable 
imit's  emission  rates — the  District, 
through  CARS,  has  not  submitted  any 
analyses  to  justify  the  AQIA  trigger 
levels  in  Table  20.4-1  (reproduced 
below  in  Table  2).  EPA  is  concerned 
that  the  trigger  levels  in  Table  20.4-1  do 
not  account  for  multiple  emission  units 
that  may  independently  locate  at  a 
single  stationary  somrce.  EPA,4herefore, 
solicits  comment  on  whether  the  trigger 
levels  in  Table  20.4-1  are  appropriate 
considering  that  multiple  emission  units 
may  independently  locate  at  a  single 
stationary  source. 

e.  Public  Notification  Requirements 
for  Portable  Equipment:  If  the  owner  or 
operator  of  a  portable  tuiit,  with 
proposed  emission  increases  above  the 
thresholds  in  table  20.4-1,  requests  a 
permit,  the  APCO  is  required  to  provide 
at  least  a  40  day  public  comment  period. 
Within  that  period,  the  APCO  shall 
provide  at  least  30  days  diuing  which 
comment  on  the  proposed  project  may 
be  received.  All  comments  will  be 
considered  prior  to  the  APCO  taking 
final  action. 

Federal  regulations  require  at  40  CFR 
51.161  public  notification  requirements 
for  minor  and  major  stationary  sources. 
While  section  51.161  does  not  establish 
a  deminimus  threshold  below  which  no 
public  notification  is  needed,  40  CFR 
51.160(e)  requires  states  to  "identify 
t)rpes  and  sizes  of  facilities  that  will  be 
subject  to  review  *  *  *••  and  "discuss 
the  basis  for  determining  which 


facilities  will  be  subject  to  review." 
SDCAPCD,  through  CARB  has  not 
provided  an  analysis  that  the  sizes  and 
types  of  emissions  imits  regulated — and 
for  which  public  notice  will  be 
provided — will  ensive  the  federal 
requirements  of  section  51.160  are  met. 

EPA  solicits  comment  on  whether  the 
trigger  levels  are  appropriately 
established  in  Table  20.4-1  to  ensure 
the  public  has  the  opportunity  to  review 
the  proposed  portable  equipment 
permits. 

4.  Title  V  Consistency  and  Enforcement 

The  title  V  program  in  San  Diego 
County  does  not  allow  a  stationary 
source  to  exclude  emissions  frtim 
portable  equipment.  See  definition  of 
stationary  soim:e  at  SDCAPCD 
Regulation  XTV,  yule  1401(c)(45). 
Fiulher,  the  District  requires  emissions 
bom  insignificant  emission  units  to  be 
included  in  the  title  V  applicability 
determination  of  a  stationary  source. 

If  the  emissions  from  portable 
equipment  are  not  required  for  NSR 
applicability  determinations,  EPA  is 
concerned  that  the  separate 
applicability  determination 
requirements  could  create  a  source  that 
is  non-major  under  NSR  and  major 
under  title  V.  While  EPA  generally 
promotes  consistency  across  programs, 
an  alternative  may  be  acceptable  if  there 
is  a  rational  basis  for  treatment  imder 
one  program  compared  to  the  other.  The 
EPA  solicits  comment  on  whether  a 
separate  permitting  requirement  for 
portable  units  will  lead  to  confusion  for 
soiut:es,  contractors  operating  portable 
imits  at  those  sources,  the  public  and 
the  District. 

Ftuthermore,  EPA  solicits  comment 
on  whether  possible  confusion  would 
lead  to  ill-informed,  and  incorrect 
compliance  certifications  imder  title  V 
because  a  stationary  soiut:e  operator 
may  not  examine  the  Title  V  compliance 
requirements  for  certain  portable 
equipment  if  the  equipment  has  been 
excluded  tmder  NSR. 

B.  Minor  New  Source  Review 
Requirements  in  San  Diego— Rule  20.2 

EPA  also  requests  comment  on 
whether  the  minor  source  NSR 
regulations  contained  in  SDCAPCD  rule 
20.2 — combined  with  the  requirements 
in  existing  SIP  rules  10  and  21 — are 
sufficient  to  assure  that  the  national  air 
quality  standards  are  achieved  as 
required  in  CAA  section  110(a)(2)(C). 


1.  Overview  of  Federal  Minor  NSR 
Requirements 

In  addition  to  the  regulation  of  major 
stationary  sources  as  required  in  part  C 
(attainment  areas)  and  part  D  (non- 
attaiimient  areas)  of  the  Clean  Air  Act, 
states  are  also  required  to  include  in  the 
SIP  a  program  to  provide  for  the 
"regulation  of  the  modification  and 
construction  of  any  stationary 
soiuce  *  *  *  as  necessary  to  assure 
that  national  ambient  air  quality 
standards  are  achieved  *  *  *" 
[emphasis  added].  See  CAA  section 
110(a)(2)(C). 

The  implementing  regulations  require 
states  to  develop  "legally  enforceable 
procediuBs"  to  enable  the  state  "to 
determine  whether  the  construction  or 
modification  of  a  facility,  building, 
structure  or  installation,  or  combination 
of  these  will  result  in — (1)  a  violation  of 
applicable  portions  of  the  control 
strategy:  or  (2)  interference  with 
attainment  or  maintenance  of  a  national 
standard*  *  *"  See  40  CFR  51.160(a). 
However,  instead  of  establishing  sizes 
and  types  of  stationary  sources  that  will 
be  subject  to  minor  new  source  review, 
EPA  allows  states  some  discretion.  This 
discretion  is  not  imboiuded,  however, 
and  states  are  required  to,  "discuss  the 
basis  for  determining  which  facilities 
will  be  subject  to  review." 

2.  San  Diego's  Minor  NSR  Program 

Rule  20.2,  "New  Source  Review— 
Non-Major  Stationary  Soiut:es,"  is  part 
of  the  District's  minor  NSR  rule.  This 
rule  supplements  existing  SIP  ^*  rule  10, 
"iPermits  Reqtiired,"  and  rule  21, 
'Termit  Conditions."  Rule  20.2  applies 
to  sources  that  are.  after  completion  of 
a  project,  not  a  major  source.  See  rule 
20.2(a).  Rule  20.2  contains  two  basic 
requirements:  (1)  an  air  quality  impact 
analysis  at  subsection  (d)(2);  and  (2)  the 
public  notification  requirements  at 
subsection  (d)(4).  The  following  is  a 
discussion  of  the  two  substantive 
requirements  both  of  which  are 
triggered  if  the  emissions  increase  from 
•a  project  is  greater  than  the  levels 
indicated  in  the  Table  2  below. 


■<  See  60  FR  62756  for  discussion  on  minor  NSR 
as  it  appUes  to  Title  V  permitting.  In  the  discussion 
of  the  District's  definition  of  "Federally  Mandated 
New  Source  Review"  in  Regulation  XIV,  EPA 
identified— and  SDCAPCD  concurred— that  SIP- 
approved  rules  10  and  21  constitute  the  District 
minor  NSR  program,  at  that  time.  On  a  side  note, 
today's  proposed  rulemaking  does  not  alter  the 
status  of  EPA's  Title  V  interim  approval  in  San 
Diego  as  it  relates  to  minor  NSR. 
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Table  2.— San  Diego's  AQIA  and  Public  Notification  Trigger  Levels  for  Minor  Sources  and  Portable 

Emission  Units 


Air  contaminant 

Particulate  matter(PM-10) 

NOx 

SOx 

CO 

Lead  and  Lead  compounds .'..... 


Ui/hr 


Lb/day 


Tons/yr 


25 

25 

100 


100 
250 
250 
550 
3.2 


15 

40 

40 

100 

0.6 


a.  Minor  source  NSR  public 
notification  requirements:  Rule 
20.2(d)(4)  requires  that  the  APCO  shall 
not  issue  an  ATC  or  modified  PTO  for 
any  project  subject  to  the  AQIA 
requirements  unless  the  APCO  provides 
the  public  with  at  least  40  days  notice 
of  the  proposed  action.  Within  that  time 
period,  the  APCO  shall  make  available 
all  information  relevant  to  the  proposed 
action  and  provide  at  least  30-days 
during  which  comments  may  be 
submitted. 

b.  Air  quality  impact  analysis:  An  air 
qiiality  impact  analysis  is  required  for 
any  project  (includkig  relocated  and 
replacement  emission  units)  that  has  an 
emissions  increase  greater  than  or  equal 
to  the  applicable  thresholds  in  table 
20.2-1.  See  20.2(d)(2).  If  an  AQIA  is 
required,  the  applicant  of  a  new, 
modified,  replacement,  or  relocated 
emission  unit  shall  demonstrate  to  the 
satisfaction  of  the  APCO  that  the  project 
will  not: 

"(A)  cause  a  violation  of  a  state  or 
national  ambient  air  standard  anjrwhere 
that  does  not  already  exceed  such 
standard:  nor '' 

(B)  cause  additional  violations  of  a 
national  ambient  air  quality  standard 
anywhere  the  standard  is  already  being 
exceeded,  nor 

(C)  cause  additional  violations  of  a 
state  ambient  air  quality  standard 
an)rwhere  the  standard  is  already  being 
exceeded,  except  as  provided  for  in 
Subsection  {d)(2)(v),  nor 

(O)  prevent  or  interfere  Mrith  the 
attaiiunent  or  maintenance  of  any  state 
or  national  ambient  air  quality 
standard." 

As  discussed  in  the  Rule  Deficiencies 
Section  of  this  proposed  rulepiaking, 
San  Diego's  NSR  rule  for  minor  and 
major  soiuces  must  require  an  analysis 
of  die  source's  impact  on  the  air  quality 
increment. 


"The  District  rule  requires  that  the  applicant 
analyze  the  project's  impact  on  state  air  quality 
standards.  CARB  has  requested  that  this  subsection 
"be  submitted  for  inclusion  in  the  SIP  only  with 
respect  to  the  NAAQS."  EPA  interprets  this  to  mean 
that  sources  are  not  required  to  assure  compliance 
with  the  state  air  quality  standards  for  purposes  of 
fulfilling  the  federal  permitting  standards  contained 
in  the  SIP. 


3.  Federal  Enforceability  of  Terms  and 
Conditions  of  Minor  NSR  Permits 

As  discussed  in  the  Rule  Deficiencies 
section  above,  EPA  has  identified  the 
District's  definition  of  "federally 
enforceable"  as  a  rule  deficiency.  It  is 
important  to  discuss  how  EPA  interprets 
the  District's  definition  of  "federally 
enforceable"  as  it  applies  to  terms  and 
conditions  of  minor  NSR  permits. 

For  minor  NSR,  EPA  interprets,  and 
the  District  concurs,'*  that  SIP-approved 
rules  10  and  21,  combined  with  new 
rule  20.2  (upon  SIP-approval)  constitute 
the  District's  minor  NSR  rule.  EPA 
recognizes  that  the  District  would  like 
the  ability  to  separate  minor  and  major 
NSR  terms  and  conditions  into  federally 
enforceable  and  non-federaUy 
enforceable  terms  and  conditions.'^  EPA 
is  concerned  about  the  practical 
implementation  of  a  program  that 
allows  for  separation  of  permit  terms 
and  conditions  because  sources,  the 
public,  and  regulators  may  experience 
confusion  if  competing  compliance 
obligations  reside  within  the  same 
permit.  Please  see  the  Rule  Deficiencies 
section  for  options  on  how  the  District 
coidd  change  the  definition  of 
"federally  enforceable." 

4.  Discussion  on  Minor  NSR 

EPA  solicits  comment  today  on 
whether  the  thresholds  for  AQIA  and 
public  notice  contained  in  20.2  are 
sufficient  and/or  whether  additional 
requirements  are  necessary  in  addition 
to  the  AQIA  and  public  notice 
requirements. 

SDCAPCD,  through  CARB  has  not 
provided  an  analysis,  as  required  in 
section  51.160(e)  that  discusses  the 
basis  for  determining  which  (minor) 
facilities  will  be  subject  to  review.  This 
analysis  is  important  because  it 
supports  the  "legally  enforceable 
procediues"  established  in  rule  20.2 
(e.g.,  AQIA  analysis).  These 
"procedures,"  in  turn,  must  enable  the 
District  to  determine  whether  the 


'*See  Footnote  14. 

'^See  second  to  last  paragraph  of  the  district's 
definition  of  federally  enforceable  that  would  allow 
for  such  separation  provided  the  term  or  condition 
is  not  creatiBd  to  fulfill  a  federal  requirement. 


construction  or  modification  of  a 
facility,  building,  structure,  or 
installation,  or  combination  of  these, 
will  result  in  a  violation  of  the 
applicable  control  strategy  or  interfere 
with  attainment  of  the  NAAQS.  See 
section  51.160(a). 

While  the  District  AQLA.  analysis 
requires  an  individual  source  with 
expected  emissions  above  the  AQIA 
thresholds  to  analyze  its  air  quality 
impact,  EPA  is  concerned  that  the 
District  has  not  accounted  for  the 
combined  impact  from  multiple  sources 
with  emissions  below  the  AQIA 
thresholds. 

Furthermore,  in  the  past,  EPA  has 
accepted  control  requirements  for  minor 
sources  (e.g.  minor  source  BACT)  to 
support  a  state's  demonstration  that 
minor  source  construction  will  not 
interfere  with  attainment  or  violate  an 
applicable  portion  of  the  control 
strategy.  Many  air  pollution  control 
districts  within  the  state  of  California 
require  air  pollution  controls  on  non- 
major  (minor)  sources.  CARB,  however, 
has  elected  to  not  submit  for  SIP 
approval  the  state  BACT  requirements  at 
SDCAPCD  rule  20.2(d)(1).  San  Diego 
expliciUy  requested  CARB  to  exclude 
the  state  BACT  requirement  (and  other 
state  requirements)  from  the  submittal. 
For  a  complete  list  of  the  sections  and 
subsections  of  this  rule  that  are  not 
included,  please  refer  to  the  TSD. 

To  conclude,  EPA  solicits  comment 
on  whether  the  requirements  for  minor 
sources  are  adequate  to  assure  that 
national  ambient  air  quality  standards 
are  achieved.  EPA  has  not  received  a 
demonstration  bom  San  Diego  that 
shows  the  air  quality  impacts  irom 
individual  or  combined  minor  sources 
will  not  interfere  with  attainment  of  the 
NAAQS  or  result  in  a  violation  of  the 
control  strategy.  We  believe  such  a 
demonstration  is  necessary  and  we 
solicit  comments  on  what  should  be 
required  (e.g.,  minor  source  BACT). 
Furthermore.  EPA  solicits  comment  on 
the  practical  implementation  of  a  minor 
source  permitting  program  that  allows 
for  separation  of  permit  terms  and 
conditions  into  federally  enforceable 
and  non-federally  enforceable.  EPA 
believes  such  a  permit  program  could  be 
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confusing  to  sources,  regulators  and  the 
public. 

IV.  Overview  of  limited  Approval/ 
Disqiproval 

A  detailed  discussion  of  rule  20.1 
through  20.4  deficiencies,  a  discussion 
of  SDCAPCD's  minor  NSR  program  and 
portable  emission  imit  NSR  rule,  as  well 
as  other  rule  clarifications  and  EPA 
interpretations,  can  be  foimd  in  the 
Technical  Support  Document  for  Rules 
20.1,  20.2,  20.3  and  20.4  which  is 
available  from  the  U.S.  EPA,  Region  9 
office. 

Because  of  the  deficiencies  identified 
in  this  rulemaking,  rules  20.1,  20.2,  20.3 
and  20.4  are  not  approvable  pursuant  to 
the  section  182(a)(2)(A)  of  the  CAA 
because  they  are  not  consistent  with  the 
interpretation  of  sections  110(a)(2)(C) 
and  173  of  the  CAA.  and  may  lead  to 
rule  enforceability  problems. 

Because  of  the  above  deficiencies, 
EPA  cannot  grant  full  approval  of  these 
rule(s)  imder  section  110(k)(3)  and  part 
D.  Also,  because  the  submitted  rules  are 
not  composed  of  separable  parts  which 
meet  all  the  applicable  requirements  of 
the  CAA,  EPA  cannot  giant  partial 
approval  of  the  rules  under  section 
110(k)(3).  However,  EPA  may  grant  a 
limited  approval  of  the  submitted  rules 
under  section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  San  Diego  County 
Air  Pollution  Control  District's 
submitted  rule  20.1,  20.2,  20.3  and  20.4 
under  sections  110(k)(3)  and  301(a)  of 
the  CAA. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  San 
Diego  County  Air  Pollution  Control 
District's  rules  20.1,  20.2,  20.3  and  20.4 
because  they  contain  deficiencies  and, 
as  such,  the  rules  do  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  Under 
section  179(a)(2),  if  the  Administrator 
disapproves  a  submission  under  section 
110(k)  for  an  area  designated 
nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 


disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rules  covered  by  this  proposed 
rulemaking  have  been  adopted  by  the 
SDCAPCD  and  are  currently  in  effect  in 
the  SDCAPCD.  EPA's  final  limited 
disapproval  action  will  not  prevent  San 
Diego  County  Air  Pollution  Control 
District  or  EPA  from  enforcing  these 
rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  aUowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

.  V.  Administrative  Requiranents 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
considtation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  bom  the  govenunents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unAmded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 


C.  Executive  Order  13045 

Protection  of  Children  frtim 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR 19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  1 3084 , 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  vrith 
diose  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
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I  ule  subject  to  notice  and  comment 
I  tilemaking  requirements  unless  the 
c  gency  certifies  that  the  rule  will  not 
I  lave  a  significant  economic  impact  on 
E  substantial  number  of  small  entities. 
i  Imall  entities  include  small  businesses, 
{ mall  not-for-profit  enterprises,  and 
i  mall  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
i  mpact  on  a  substantial  niunber  of  small 
<  ntities  because  SIP  approvals  imder 
!  ection  110  and  subchapter  I,  part  D  of 
me  Clean  Air  Act  do  not  create  any  new 
]  equirements  but  simply  approve 
1  equirements  that  the  State  is  already 
i  mposing.  Therefore,  because  the 
federal  SIP  approval  does  not  create 
( iny  new  requirements,  I  certify  that  this 
I  iction  will  not  have  a  significant 
( iconomic  impact  on  a  substantial 
1  lumber  of  suiall  uulities.  Moreover,  due 
1  o  the  nature  of  the  Federal-State 
1  elationship  under  the  Clean  Air  Act, 
(reparation  of  flexibility  analysis  would 
lonstitute  Federal  inquiry  into  the 
( iconomic  reasonableness  of  state  action. 
'  'he  Clean  Air  Act  forbids  EPA  to  base 


its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  SecLiuu  203  ivquiies  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 


Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  irom  this  action. 

List  of  Subiects  in  40  CFR  Pail  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Auttiority:  42  U.S.C.  7401-7671q. 

Dated:  July.29, 1999.     *     ' 
Nara  L.  McGee, 

Acting  Regional  Administrator,  Region  9. 
[FR  Doc.  99-20311  Filed  8-5-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Offic*  of  llM  S«Cf«l«ry 

Commlaaion  on  21«t  Century 
Pioducllun  AQi'ieiilUm 

action:  Notice  of  public  listening 
sessions. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  (USDA)  has  established  the 
Conunission  on  21st  Century  Production 
Agriculture.  In  accordance  with  section 
10(aX2)  of  the  Federal  Advisory 
Committee  Act  (FACA),  notice  is  hereby 
given  of  three  public  listening  sessions 
in  August  of  the  Commission  on  21st 
Cmtnry  Production  Agriculture.  The 
purpose  of  these  sessions  is  to  gather 
puUic  input  on  the  future  role  of  the 
Federal  Government  in  support  of 
production  agriculture.  Thfwe  sessions 
will  be  open  to  the  public. 

PLACE,  DATE,  AND  TIME  OF  MEETINGS: 
These  sessions  will  be  held  on  August 
12, 1999,  at  the  Radisson  Hotel  and 
Conference  Room.  2233  Ventura  Street. 
Jresno.  California  93721,  from  9:00 
PUT— 5:00  PDT;  August  14. 1999,  at  the 
Spokane  Center.  334  West  Spokane 
Falls  Boulevard.  Spokane,  Washington 
99201.  from  9:00  PDT— 5:00  PDT;  and 
August  16, 1999,  at  the  Holiday  Inn 
Denver  Southeast,  3200  South  Parker 
Road.  Aurora.  Colorado.  80014.  from 
9:00—5:00  PDT. 

FOR  FURTHER  MFOHMATKM  CONTACT: 
Timothy  M.  Peters  (202-720-4860). 
Assistant  Director.  Room  3702  South 
Building.  1400  Independence  Avenue. 
SW.  Washington.  DC  20250-0524. 

Dated:  July  30, 1999. 
Keith  I.  CoUins. 

Chief  Economist. 

(FR  Doc.  99-20247  Filed  8-5-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

FoTMt  Sarvico' 

AvaHabilily  of  Proposed  RovlMd  Land 
and  Reeource  Management  Plan  fof 
the  White  Rhfer  National  Forost  and 
Draft  Environmental  Impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Availability  of  the  proposed 
revised  Land  and  Resource  Management 
Plan  for  the  White  River  National  Forest 
and  Draft  Environmental  Impact 
Statement. 

SUMMARY:  The  proposed  revised  Land 
and  Resource  Management  Plan  (Forest 
Plan),  the  Draft  Environmental  Impact 
Statement  (DEIS),  and  associated 
dociunents  are  being  released  for  public 
review  and  comment  on  August  6, 1999. 

Six  separate  dociunents.  and  a  set  of 
maps  have  been  prepared  in 
conjimction  with  the  proposed  revised 
Forest  Plan.  These  documents  are: 

•  Proposed  Revised  Land  and 
Resource  Management  Plan. 

•  Draft  Environmental  Impact 
Statement. 

•  Draft  Environmefital  Impact 
Statement  Appendices  A-M. 

•  Draft  Environmental  Impact 
Statement  Appendix  N — Biological 
Assessment  and  Biological  Evaluation. 

•  Draft  Environmental  Impact 
Statement  Appendix  O — ^Travel 
Management. 

•  Summary  of  the  Draft 
Environmental  Impact  Statement. 

•  Map  packet. 

DATES:  Public  comment  will  be  90 
calendar  days  from  August  6, 1999. 
ending  on  November  4, 1999. 
ADDRESSES:  Interested  parties  are 
invited  to  send  written  comments 
regarding  the  proposed  revised  Forest 
Plan  and  Draft  EIS  to  the  address  below: 
Forest  Supervisor,  Forest  Plan  Revision 
Comments.  White  River  National  Forest, 
PO  Box  948.  Glenwood  Springs,  CO 
81602. 

FOR  FURTHER  MFORMATION  CONTACT: 
Questions  about  this  action  or  requests 
for  the  documents  listed  above  should 
be  addressed  to:  Carolyn  Upton.  Team 
Leader,  White  River  National  Forest,  PO 
Box  948,  Glenwood  Springs,  CO  81602, 
Telephone  Number:  (970)  945-3226. 
SUPPLEMENTARY  MFORMATION:  The  Draft 
Environmental  Impact  Statement 
identifies  alternative  D  as  the  preferred 


alternative.  This  is  a  draft  document 
that  may  change  between  now  and  the 
final  decision.  Any  changes  may  be 
based,  in  part,  on  public  comments 
received  during  the  90-day  comment 
period. 

When  the  Final  Environmental  Impact 
Statement  is  completed,  there  will  be 
three  decisions  associated  with  it.  These 
three  decisions  are  listed  below  with  the 
corresponding  deciding  officer: 

1.  Final  EIS  selected  alternative  and 
associated  Forest  Plan  decision — ^Lyle 
Laverty.  Regional  Forester  for  the  Rocky 
Mountain  Region  of  the  Forest  Service. 

2.  Travel  Management  Plan — ^Martha 
Ketelle.  Forest  Supervisor  for  the  White 
River  National  Forest. 

3.  Management  decisions  on  vacant 
range  allotments — Martha  Ketelle, 
Forest  Supervisor  for  the  White  River 
National  Forest. 

Comments  on  all  three  decisions  will 
be  received  during  the  comment  period 
identified  above. 

The  Forest  Interdisciplinary  team 
prepared  the  DEIS  and  the  proposed 
revised  Forest  Plan  with  continuous 
public  involvement.  Public  involvement 
included  people  within  the  vicinity  of 
the  Forest  as  well  as  extensive  mailings 
to  keep  people  informed  and  to  allow 
dialogue  with  the  public.  A 
collaborative  work  group  process  was 
held  in  the  winter  of  1997/1998  to 
receive  input  on  a  variety  of  forest  plan 
issues. 

The  DEIS  and  proposed  revised  Forest 
Plan  were  formulated  around  resolution 
of  6  revision  topics.  They  are: 

1.  Biological  diversity 

2.  Recreation 

3.  Travel  management 

4.  Recommended  wilderness  and 
roadless  areas 

5.  Special  interest  areas 

6.  Timber  harvest/allowable  sale 
°    quantity 

Public  open  houses  are  scheduled  in 
various  communities  within  and 
adjacent  to  the  Forest.  Dates,  locations 
and  times  of  meetings  will  be  published 
in  the  Glenwood  Post,  and  sent  to 
recipients  of  the  proposed  revised 
Forest  Plan  documents. 

The  documents  may  be  revised  in 
response  to  public  comments  prior  to 
the  publication  of  the  Final 
Environmental  Impact  Statement  and 
Final  Revised  Land  and  Resoiut:e 
Management  Plan  in  2000. 
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Dated:  July  26, 1999. 
Martha  Kslelle, 
Forest  Supervisor. 

[FR  Doc.  99-19922  Filed  8-5-99;  8:45  am) 
BHJJNQ  COOe  3410-BW-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Additions  to  and  Deletions  from 

the  Prociu^ment  List. 


summary:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  September  7, 1999 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
January  22,  February  26,  June  4  and  25, 
1999,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Dis^led  published  notices  (64  FR  3483, 
9470,  29992.  34187  and  34188)  of 
proposed  additions  to  and  deletions 
from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 


2.  The  action  will  not  have  a  severe 
economic  impact  on  ciurent  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Skin  Protectant,  Plus 
9999-00-NSH-OOOl 

Services 

Base  Supply  Center 

Fallon  Naval  Air  Station,  Fallon, 
Nevada 

Janitorial/Custodial 

U.S.  Army  Reserve  Center,  Danbury, 
Connecticut 

Janitorial/Custodial 

Centers  for  Disease  Control  and 
Prevention,  Chamblee  and 
Lawrenceville,  Georgia 

Janitorial/Custodial 

U.S.  Fish  and  Wildlife  Service,  Wallkill 
River  National  Wildlife  Refuge 
Office,  1547  County  Rte.  565, 
Sussex,  New  Jersey 

Mailroom  Operation 

Department  of  Housing  and  Urban 
Development,  Russell  Federal 
Building,  Atlanta,  Georgia 

Management  Services 

U.S.  Department  of  Housing  &  Urban 
Development,  1600  North 
Broadway,  Santa  Ana,  California 

Operation  of  Individual  Equipment 
Element  Store 

Davis-Monthan  Air  Force  Base,  Arizona 
Operation  of  Postal  Service  Center 
MacDill  Air  Force  Base,  Florida 
Recycling  Service 
Davis-Monthan  Air  Force  Base,  Arizona 

This  action  does  not  afiiect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Prociu^ment  List: 
Pillowcase — Disposable 

6532-01-125-3269 
Blanket,  Bed/Bath  (Flame  Resistant) 

7210-01-141-2458 
Cover,  Mattress  (Plastic) 

7210-00-082-5739 
Louis  R.  Bartalot, 
Deputy  Director  (Operations). 
(FR  Doc.  99-20291  Filed  8-5-99;  8:45  am] 

BILUMG  COOE  63S3-01-r 

COMMITTEE  F&R  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Prociu^ment  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  7,  1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
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U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  oppcMtunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Govemmrait  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certiiy  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sniall  entities. 
The  mt^r  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  fumlsh  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known^iegulatory 
alternatives  which  wfflld  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-l8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  folloMong  services  have  been 
proposed  for  addititm  to  Procurement 
List  Ua  production  by  the  nonprofit 
agencies  listed: 

Base  Supply  Center  and  Operation  of 
Individual  Equipment  Element  Store 

Beale  Air  Force  Base.  California 
NPA:  The  Lighthouse  of  Houston. 
Houston,  Texas 

Base  Supply  Center  and  Operation  of 
Individual  Equipment  Element  Store 

Cannon  Air  Force  Base.  New  K4exico    » 
NPA:  San  Antonio  Lighthouse,  San 
Antonio,  Texas 

Full  Food  &  Dining  Facility  Attendant 

Fort  Polk,  Louisiana 
NPA:  The  RC  Foundation.  Corpus 
Christi.  Texas 

Janitorial/Custodial 

Denver  Federal  Center.  Btiilding  95, 

Denver.  Colorado 
NPA:  North  Metro  Community  Services 

for  Developmentally  Disabled, 

Westminister.  Colorado 


Janitorial/Custodial 

Kennesaw  National  Battlefield  Park 
Visitor  Center,  Kennesaw,  Georgia 

NPA:  Nobis  Enterprises.  Inc..  Marietta. 
Georgia 

Switchboard  Operation 

Department  of  Veterans  Affairs,  New 

Jersey  Health  Care  System.  Lyons. 

New  Jersey 
NPA:  New  Jersey  Association  for  the 

Deaf-Blind,  Inc.,  Somerset,  New 

Jersey 
Louia  R.  Baitalot, 
Deputy  Director  (Operations). 
(FR  Doc.  99-20292  Filed  &-5-99;  8:45  am] 
mujHQ  oooe  tasa-m-p 


DEPARTMENT  OF  COMMERCE 
Intamational  Tradt  Administnrtlon 

[A-549-807] 

Cartain  Carbon  Staal  Bult-WaW  Pipe 
FKtinga  From  TliaHaftd;  PraHminary 
RaauHa  of  Antidumping  Duty 
Adminiatrativa  Raviaw 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  timely 
request  by  Thai  Benkan  Corporation, 
Ltd..  (TBC),  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
carbon  steel  butt-weld  pipe  fittings 
(pipe  fittings)  from  Thailand.  This 
review  covers  TCB.  a  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  during  the  period  July  1. 
1997.  through  June  30. 1998.  We  have 
preliminarily  determined  that  sales  of 
the  subject  merchandise  have  been 
made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties 
based  on  the  difference  between  the 
export  price  and  the  normal  value. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  aiguments  in  this 
proceeding  are  requested  to  submit  with 
the  arguments:  (1)  a  statement  of  the 
issues;  and  (2)  a  brief  sununary  of  the 
argiunents. 

EFFECTIVE  OATE:  August  6. 1999. 

FOR  FURTHER  MFORMATKHI  CONTACT:  Zev 

Primor  or  Wendy  Frankel, 


Antidumping/Coimtervailing  Duty 
Enforcement,  Office  4  Group  II,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4114  or  482-5849. 
respectively. 

The  Applicable  Statute  and  Regnlatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
.  the  provisions  as  of  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930,  (the  Act)  as 
amended,  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  refer  to 
the  regulations  codified  at  19  CFR  Part 
351  (April  1998). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  6,  1992,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  pipe  fittings 
from  Thailand  (57  FR  29702).  On  July 
30, 1998.  the  resptmdent  requested,  in 
accordance  with  section  351.213(b)  of 
the  Department's  regulations,  an 
administrative  review  of  the 
antidumping  duty  order  on  pipe  fittings 
frt>m  Thailand  covering  the  period  July 
1, 1997,  through  June  30. 1998.  We 
published  a  notice  of  initiation  of  the 
review  on  August  27, 1998  (63  FR 
45796).  On  September  15, 1998,  the 
Department  sent  an  antidumping 
questionnaire  to  TBC.  The  Department 
received  questionnaire  responses  in 
October  and  November  of  1998.  On  May 
7, 1999,  we  issued  a  supplemental 
questionnaire  and  received  a  response 
to  that  questionnaire  on  May  27, 1999. 
The  Deptutment  is  conducting  this 
review  in  accordance  with  section  751 
of  the  Act. 

Extension  of  Deadlines 

Under  section  751(a)(3)(A)  of  the  Act. 
the  Department  may  extend  the 
deadline  for  completion  of  preliminary 
review  results  if  it  determines  that  it  is 
not  practicable  to  complete  the  review 
within  the  statutory  time  limit.  On 
March  10, 1999,  the  Department 
extended  the  time  limit  for  the 
preliminary  results  of  this  case  (Notice 
of  Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  64  FR 
11824). 

Scope  of  the  Review 

The  product  covered  by  this  order  is 
certain  carbon  steel  butt-weld  pipe 
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ngs,  having  an  inside  diameter  of 
l^s  than  14  inches,  imported  in  either 
ished  or  unfinished  form.  These 

ed  or  forged  pipe  fittings  are  used 
join  sections  in  piping  systems  where 
nditions  require  permanent,  welded 
nnections,  as  distinguished  fi'om 

gs  based  on  other  fastening 
thods  (e.g.,  threaded,  grooved,  or 
Ited  fittings.)  Carbon  steel  pipe 

_s  are  currently  classified  under 
ibheading  7307.93.30  of  the 

onized  Tariff  Schedule  (HTS). 
though  the  HTS  subheadings  are 
vided  for  convenience  and  customs 
OSes,  our  written  description  of  the 
lope  of  this  proceeding  is  dispositive, 
e  review  covers  TBC  and  the  period 
review  (FOR)  July  1. 1997,  through 
Jkine  30. 1998. 

Verification 

As  provided  in  section  782(i)  of  the 
J(ifA,  we  verified  information  provided 
TBC.  We  used  standard  verification 

iires,  including  on-site  inspection 
the  respondent's  facilities,  the 
lamination  of  relevant  sales,  financial, 
d/or  cost  records,  and  selection  of 

,al  documentation  containing 
levant  information.  Our  verification 
siUts  are  outlined  in  the  verification 
ports  placed  on  file  in  the  Central 
rds  Unit  (CRU). 

luct  Comparisons 

In  accordance  with  section  771(16)  of 
ie  Act,  we  considered  all  products 

ithin  the  scop?  of  this  review  that 
fere  produced  by  the  respondent,  and 
>ld  in  the  ordinary  course  of  trade  in 
16  comparison  market  during  the  FOR, 

be  foreign  like  products  for  purposes 

determining  the  appropriate  product 
imparisons  to  U.S.  sales. 

'  Value  Comparisons 

With  respect  to  TBC,  in  determining 
hether  this  respondent's  sales  of  pipe 

_;s  to  customers  in  the  United 
ites  were  made  at  less  than  fail  value, 
ff  e  compared  export  price  (EP)  to 
1  ionnal  value  (NV),  as  described  in  the 
•  Export  Price,"  and  "Normal  Value" 
•■  i  tctions  of  this  notice.  In  accordance 
t  ith  section  777A(d)(2)  of  the  Act,  we 
I :  ilculated  monthly  weighted-average 
]  rices  for  NV  and  compared  these  to  the 
)  rices  of  individual  U.S.  transactions. 

During  ^e  FOR.  TBC  reported  that  it 
:  ]  tade  all  of  its  sales  to  the  United  States 
j  iiough  its  affiliate,  Benkan  America,  . 
j  ic.  (BA),  which  is  the  importer  of 
fi  icord  for  the  subject  merchandise, 
en  sales  are  made  prior  to  the  date 
importation  through  an  affiliate  in  the 
nited  States,  the  Department  uses  the 
llowing  criteria  to  determine  whether 
[|.S.  sales  should  be  classified  as  EP 


sales:  (1)  whether  the  merchandise  in 
question  is  shipped  direcUy  from  the 
manufacturer  to  the  imaffiliated  buyer 
without  being  introduced  into  the 
physical  inventory  of  the  selling  agent; 
t2)  whether  direct  shipment  from  the 
manufacturer  to  the  imaffiliated  buyer  is 
the  customary  channel  for  sales  of  the 
subject  merchandise  between  the  parties 
involved;  and  (3)  whether  the  affiliate  in 
the  United  States  acts  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unaffiliated  U.S.  buyer. 
Where  the  factors  indicate  that  the 
activities  of  the  selling  entity  in  the 
United  States  are  ancillary  to  the  sale 
[e.g.,  arranging  transportation  or 
customs  clearance),  we  treat  the 
transactions  as  EP  sales.  Where  the  U.S. 
selling  agent  is  substantially  involved  in 
the  sales  process  [e.g.,  negotiating  prices 
and  key  sales  terms),  we  treat  the 
transactions  as  CEP  sales.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Wire 
Rod  From  Korea.  63  FR  40404,  40417- 
19  (July  29,  1998). 

According  to  TBC,  the  imported 
merchandise  was  delivered  direcUy  to 
the  imaffiliated  customers'  warehouses 
without  being  moved  into  BA's 
inventory.  See  TBC's  October  22, 1998, 
questionnaire  response  at  A-12. 
Additionally,  in  its  supplemental 
questionnaire  response,  dated  May  27, 
1999,  TBC  reiterated  that  BA  never 
moved  the  subject  merchandise  into  its 
inventory  or  otiierwise  took  possession 
of  the  merchandise.  Furthermore,  TBC 
states  that  BA  merely  acted  as  a 
processor  of  paper  and  a 
communication  link  between  the  foreign 
producer  and  unaffiliated  U.S. 
customers.  At  no  point,  according  to 
TBC,  was  BA  involved  in  any  pricing 
decisions;  rather  BA  served  oidy  as  a 
paper  fiudlitator  ensuring  that 
purchasing  orders  frt>m  the  unrelated 
U.S.  customers  were  transferred  to  TBC 
and  that  TBC's  sales  invoices  were 
properly  delivered  to  U.S.  customers. 
Finally.  TBC  stated  that  the  above 
method  of  transaction  represents  BA's 
normal  practice  of  facilitating  the  sale  of 
merchandise  produced  by  foreign 
affiliates.  Accc»dingly,  TBC  reported 
these  sales  as  EP  sales.  See  TBC's 
supplemental  questionnaire  response, 
dated  May  27, 1999,  at  S-5. 

Based  on  our  review  of  the  record 
information  concerning  TBC's  sales  to 
the  United  States  and  aftw  conducting 
a  sales  verification,  we  determined  that 
BA  does  not  maintain  warehousing 
facilities  in  the  United  States.  Thus  it  is 
not  able  to  store  TBC's  merchandise 
prior  to  a  sale  in  the  United  States. 
Moreover,  our  verification  of  the  sales 


transaction  methods  indicates  that  BA 
was  not  involved  in  any  part  of  the  price 
negotiation  process  nor  did  it  provide 
any  additional  services  to  the  U.S. 
customers.  See  Memorandum  to  the  File 
regarding  Verification  of  the  Sales 
Questionnaire  Responses  of  Thai 
Benkan,  Ltd.,  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  Thailand, 
Administrative  Review  (1997-1998) 
(TBC  Verification  Report)  dated  July  31, 
1999.  As  such,  we  have  concluded  that 
the  subject  merchandise  was  sold  prior 
to  importation  (outside  of  the  United 
States)  to  the  unaffiliated  U.S. 
purchaser.  Consequentiy,  we 
preliminary  determine  that  these  sales 
are  EP  transactions. 

Export  Price 

We  calculated  EP  in  accordance  with 
sections  772(a)  and  (c)  of  the  Act  where 
the  respondents  sold  the  subject 
merchandise  direcUy  to  the  first 
unaffiliated  purchasers  in  the  United 
States  prior  to  importation.  Specifically, 
we  calculated  EP  based  on  the  packed 
prices  to  unaffiliated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight  from  the  plant  to  the  port,  foreign 
inland  insurance,  foreign  brokerage  and 
hondling,  international  freight,  marine 
insurance,  U.S.  customs  brokerage  and 
duties,  and  U.S.  inland  freight  because 
these  expenses  were  incident  to 
bringing  the  subject  merchandise  from 
the  ori^nal  place  of  shipment  in  the 
exporting  country  to  the  place  of 
delivery.  We  also  increased  EP  by  the 
allocated  amount  of  duty  drawback. 

Normal  Value 

1.  Viability 

In  accordance  with  section 
773(a){l)(C)(ii)  of  the  Act,  we  determine 
that  the  home  market  for  the  respondent 
serves  as  a  viable  basis  for  calculating 
normal  value  (NV)  because  the  aggregate 
volume  of  the  respondent's  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  the 
aggregate  volume  of  its  U.S.  sales  of  the 
subject  merchandise. 

2.  Arm's-Length  Transactions      5f 

A  significant  number  of  home  maritet 
sales  was  made  through  TBC's  affiliates: 
Marubeai  Thailand  Co.,  Ltd.,' Benkan 
Corporation  of  Japan  and  Bensho 
Corporation,  Ltd.  However,  in  all  cases, 
TBC  reported  home  market  sales  frt>m 
its  affiliates  to  the  first  unrelated  home 
market  customer.  Consequentiy,  no 
sales  to  affiliated  parties  were 
considered  in  our  analysis. 


^ 


42904 


Federal  Register /Vol.  64,  No.  151 /Friday,  August  6.  1999 /Notices 


Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
the  CEP  transaction.  The  NV  LOT  for  EP 
sales  is  that  of  the  starting-price  sales  in 
the  comparison  market,  or  when  NV  is 
based  on  constructed  value  (CV),  that  of 
the  sales  from  which  we  derive  selling, 
general  and  administrative  expenses 
and  profit.  For  EP  sales,  the  U.S.  LOT 
is  also  the  level  of  the  starting-price 
sale,  which  is  usually  from  the  exporter 
to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP,  we  examine 
stages  in  the  marketing  process  and 
selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difiierent  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  South  Africa, 
62  FR  61731,  61732  (November  19, 
1997). 

Based  on  our  analysis  of  these  factors, 
we  foimd  that  for  TBC  no  LOT 
difference  existed  between  its  respective 
U.S.  and  home  market  sales.  Therefore, 
we  have  made  no  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
For  a  detailed  discussion  of  these  LOT 
issues,  see  Memorandum  to  the  File 
regarding  Level  of  Trade  Analysis  of 
Thai  Benkan,  Ltd.;  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  Thailand, 
Administrative  Review  (1997-1998) 
(TBC  LOT  Analysis),  dated  July  30, 
1999. 

Constructed  Value 

In  this  case,  we  preliminarily 
determined  NV  for  all  U.S.  sales  based 
on  contemporaneous  home  market  sales. 
Consequently,  we  did  not  use  CV  in  oiu- 
analysis. 

Price-to-Price  Comparisons 

In  accordance  with  section 
773(a)(l)(B){i)  of  the  Act,  we  based  NV 
on  the  price  at  which  the  foreign  like 
product  was  first  sold  for  consumption 
in  the  exporting  country  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade  and  at  the  same 
level  of  trade  as  the  EP  sale.  In 
accordance  with  section  773(a)(6)  of  the 


Act,  where  applicable,  we  made 
adjustments  to  home  market  prices  for 
movement  expenses  (inland  freight)  and 
billing  adjustments.  To  adjust  for 
differences  in  circumstances  of  sales 
(COS)  between  the  home  market  and  the 
EP  transactions  in  the  United  States,  we 
reduced  home  market  prices  by  an 
amount  for  home  market  imputed  credit 
expenses,  where  applicable,  and  made 
an  upward  adjustment  for  U.S.  credit, 
where  appropriate.  To  adjust  for 
differences  in  packing  between  the  two 
markets,  we  deducted  HM  packing  costs 
and  added  U.S.  packing  costs.  In 
addition,  we  made  adjiistments,  where 
appropriate,  for  differences  in  costs 
attributable  to  physical  differences  of 
the  merchandise  (DIFMER)  piu^uant  to 
section  773(a)(6)(C)  of  the  Act. 

Currency  Conversion 

Pursuant  to  section  773A(a)  of  the 
Act,  for  purposes  of  the  preliminary 
results,  we  converted  foreign  currencies 
into  the  U.S.  dollars  using  the  official 
exchange  rates  in  effect  on  the  date  of 
the  U.S.  sales.  These  official  exchange 
rates  are  based  on  the  daily  rates 
identified  by  the  Federal  Reserve  Bank. 
Section  773 A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
to  convert  foreign  currencies  into  U.S. 
dollars  imless  the  daily  rate  involves  a 
"fluctuation"  It  is  our  practice  to  find 
that  a  fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
rate  by  2.25  percent.  See  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  from 
Turkey,  61  FR  35188,  35192  (July  5, 
1996).  The  benchmark  rate  is  defined  as 
the  moving  average  of  the  rates  for  the 
past  40  business  days.  Where  we 
determined  that  the  daily  rates 
applicable  to  this  review  fluctuated,  as 
defined  above,  we  converted  foreign 
currencies  into  U.S.  dollars  using  the 
benchmark  exchange  rate. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-averaged  diunping 
margins  exist  for  the  period  July  1, 1997 
through  June  20, 1998: 


Manufacturer/exporter 

Weighted- 
average 
margin 
(percent) 

Thai  Benkan  Corporation,  Ltd. 

0.94 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  5  days  of  the 


date  of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice.  Any  interested  party  may 
request  a  hearing  within  30  days  of  the 
date  of  publication  of  this  notice.  Parties 
who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
each  argument:  (1)  a  statement  of  the 
issue;  and  (2)  a  brief  siunmary  of  the 
argument.  All  case  briefs  must  be  . 
submitted  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  are  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  seven  days  after  the  case  briefs  are 
filed.  A  hearing,  if  requested,  will  be 
held  two  days  after  the  date  the  rebuttal 
briefs  are  filed  or  the  first  business  day 
thereafter. 

The  Department  will  publish  a  notice 
of  the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  the  issues  raised  in  any 
written  comments  or  at  the  hearing, 
within  120  days  from  the  publication  of 
these  preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  For 
assessment  of  EP  sales  we  calculated  a 
per-unit  customer  or  importer-specific 
assessment  rate  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  to  each  customer/importer  and 
dividing  this  amount  by  the  total 
quantity  of  those  sales. 

Furthermore,  the  foUowring  cash 
deposit  requirements  will  be  effective 
upon  completion  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  pipe  fittings  from  Thailand 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  established  in  the  final 
results  of  this  administrative  review, 
except  if  the  rate  is  less  than  0.5  percent 
ad  valorem  and,  therefore,  de  minimis, 
no  cash  deposit  will  be  required;  (2)  for 
exporters  not  covered  in  this  review,  but 
covered  in  the  original  less  than  fair 
value  (LTFV)  investigation  or  a  previous 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  previous  review,  or  the 
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[  riginal  LTFV  investigation,  but  the 
[  lanu&ctuier  is,  the  cash  deposit  rate 
I  rill  be  the  rate  established  for  the  most 
t  icent  period  for  the  manufocturer  of 
I  le  merchandise;  and  (4)  if  neither  the 
e  xporter  nor  the  manufacturer  is  a  firm 
c  overed  in  this  or  any  previous  reviews 
c  r  the  original  LTFV  investigation,  the 
c  ash  deposit  rate  will  be  39.10  percent, 
t  le  "All  Others"  rate  which  is  based  on 
t  le  LTFV  investigation  (57  FR  29702, 
uly  6, 1992).  These  reqtiirements,  when 

Snposed,  shall  remain  in  effect  until 
ublication  of  the  final  results  of  the 
dext  administrative  review. 

This  notice  serves  as  a  preliminary 
r  9minder  to  importers  of  their 
rasponsibility  under  19  CFR  351.402(f) 
t }  file  a  certificate  regarding  the 
[  simbursement  of  antidiunping  duties 
( rior  to  liquidation  of  the  relevant 
E  ntries  during  this  review  period. 
I  ailiue  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
[  resiunption  that  reimbursement  of 
i  ntidiunping  duties  occurred  and  the 
s  ubsequent  assessment  of  double 
a  ntidiunping  duties. 

This  administrative  review  and  notice 
G  re  in  accordance  with  sections 
3  51(a)(1)  and  777(i)(l)  of  the  Act  (19 
II.S.C.  1675(a)(1)  and  1677f(i)(l)). 

Dated:  July  30, 1999. 
I  weph  A.  Spetrini, 
/  iCting  Assistant  Secretary  for  Import 
I  idministration. 

[fR  Doc.  99-20344  Filed  8-5-99;  8:45  am) 
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inal  Results  of  Expedited  Sunset 
lew:  CartxMi  Steel  Wire  Rope  From 
ixico 

(  >GENCY:  Import  Administration. 

I  atemational  Trade  Administration, 

I  department  of  Commerce. 

I  CnON:  Notice  of  final  results  of 

i  xpedited  sunset  review:  carbon  steel 

}  idre  rope  from  Mexico. 


Summary:  On  January  4, 1999,  the 

I  Apartment  of  Commerce  ("the 

I  Apartment")  initiated  a  sunset  review 

(  f  the  antidiunping  duty  order  on 

I  arbon  steel  wire  rope  from  Mexico  (64 

I  "R  364)  pursuant  to  section  751(c)  of  the 

ariff  Act  of  1930,  as  amended  ["\he 
Act").  On  the  basis  of  a  notice  of  intent 
t  a  participate  and  adequate  substantive 
( omments  filed  on  behalf  of  domestic 
i  aterested  parties  and  inadequate 
I  Bsponse  (in  this  case,  no  response)  from 

spondent  interested  paities,  the 


Department  determined  to  conduct  an 
expedited  review.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  reciuxence  of  dumping  at  the  levels 
indicated  in  the  Final  Results  of  Review 
section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department^of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 
Effective  Date:  August  6, 1999. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  siuiset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  ("Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
simset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin.  63  FR  18871 
(April  16, 1998)  {"  Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  this 
antidiunping  duty  order  is  carbon  steel 
wire  rope  from  Mexico.  Carbon  steel 
wire  rope  includes  ropes,  cables,  and 
cordage  of  iron  or  carbon  steel,  other 
than  stranded  wire,  not  fitted  with  - 
fittings  or  made  up  into  articles,  and  not 
made  up  of  plated  wire.  The  subject 
merchandise  is  classifiable  under 
subheadings  7312.10.9030, 
7312.10.9060  and  7312.10.9090  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  all  manufacturers 
and  exporters  of  Mexican  carbon  steel 
wire  rope. 

History  of  the  Order 

The  antidumping  duty  order  on 
carbon  steel  wire  rope  from  Mexico  was 
published  in  the  Federal  Register  on 
March  25, 1993  (58  FR  16173).  The 
Department,  in  the  antidumping  duty 
order,  established  a  deposit  rate  of 
111.68  percent  for  Aceros  Camesa  S.A. 
de  C.V.  (Camesa).  In  addition,  the 


Department  established  a  rate  of  111.68 
percent  on  all  other  imports  of  the 
subject  merchandise  from  Mexico  (58 
FR  16173,  March  25, 1993). 

Since  that  time,  the  Department  has 
conducted  one  administrative  review.' 
We  note  that,  to  date,  the  Department 
has  not  issued  any  duty  absorption 
findings  in  this  case,  llie  order  remains 
in  effect  for  all  manufacturers  and 
exporters  of  the  subject  merchandise. 

Background 

On  January  4, 1999,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  order  on  carbon  steel  Mrire 
rope  from  Mexico  (64  FR  364),  pursuant 
to  section  751(c)  of  the  Act.  The 
Department  received  a  Notice  of  Intent 
to  Participate  on  behalf  of  the 
Committee  of  Domestic  Steel  Wire  Rope 
and  Specialty  Cable  Manufacturers  {"the 
Committee")  on  January  19, 1999, 
within  the  deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.^  The  Committee  claimed 
interested  party  status,  imder  19  U.S.C. 
1677(9)(C)  and  (F),  as  a  trade 
association,  the  majority  of  whose 
members  manufacture,  produce,  or 
wholesale  carbon  steel  wire  rope  in  tBe 
United  States.  We  received  a  complete 
substantive  response  from  the 
Committee  on  February  3, 1999,  within 
the  30-day  deadline  specified  in  the 
Sunset  Regulations  under  section 
351.218(d)(3)(i).  In  its  response,  the 
Committee  indicated  that  it  was  the 
petitioner  in  the  original  investigation 
and  participated  in  the  first 
administrative  review  of  this  order  and 
is  currently  participating  in  the  ongoing 
second  administrative  review.  We  did 
not  receive  a  substantive  response  from 
any  respondent  interested  party  to  this 
proceeding.  As  a  result,  pursuant  to  19 
CFR  3^1.218(e)(l)(ii)(C),  the  Department 
determined  to  conduct  an  expedited, 
120-day,  review  of  this  order. 

The  Department  determined  that  the 
sunset  review  of  the  antidumping  duty 
order  on  steel  wire  rope  from  Mexico  is 
extraordinarily  complicated.  In 
accordance  with  section  751(c){6)(C)(v) 
of  the  Act,  the  department  may  treat  a 
review  as  extraordinarily  complicated  if 
it  is  a  review  of  a  transition  order  [i.e., 
an  order  in  effect  on  January  1, 1995). 


'  See  Carbon  Steel  Wire  Rope  From  Mexico:  Final 
Results  of  Antidumping  Duty  Administrative  - 
Review.  63  FR  46735.  September  2, 1998. 

^  The  Committee's  members  include:  Bergen 
Cable  Technology.  Inc..  Bridon  American 
Corporation,  Carolina  Steel  &  Wire  Corporation. 
Continental  Cable  Company.  Loos  &  Co..  Inc., 
Macwhyte  Company,  Paulsen  Wire  Rope 
Corporation,  Sava  Industries  Inc.,  Strandflex 
(Division  of  MSW)  and  the  Wire  Rope  Corporation 
of  America.  Inc. 
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(See  section  751(c)(6)(C)  of  the  Act.) 
Therefore,  on  May  3. 1999,  the 
Department  extended  the  time  limit  for 
completion  of  the  final  results  of  this 
review  imtil  not  later  than  August  2, 
1999,  in  accordance  with  section 
751(c)(5)(B)  of  the  Act.3 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act.  the  Department  conducteid 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  diunping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  Intematioiial  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
the  Committee's  comments  with  respect 
to  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margin  are  addressed  within  the 
respective  sections  below. 

Continiiation  or  Recnrrence  of 
Doinpiiig 

Drawdng  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994).  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 


'  See  Steel  Wire  Rope  From  fapan.  Shop  Towels 
Prom  the  Peoples  Republic  of  China.  Shop  Towels 
From  Bangladesh,  Candles  From  the  People's 
Republic  of  China.  Steel  Wire  Rope  From  Mexico. 
Shop  Towels  From  Pakistan.  Steel  Wire  Rope  From 
South  Korea,  Malleable  Cast  Iron  Pipe  Fittings  From 
South  Korea.  Malleable  Cast  Iron  Pipe  Fittings  From 
Taiwan.  Malleable  Cast  Iron  Pipe  Fittings  From 
Japan:  Extension  of  Time  Limit  for  Final  Results  of 
Five-Year  Reviews.  64  FR  24573  (May  7. 1999). 


antidumping  order  is  likely  to  lead  to 
continuation  or  reciurence  of  dumping 
where  (a)  diunping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  diunping 
was  eliminated  after  the  issuance  of  the 
order  and  import  voliunes  for  the 
subject  merchandise  declined 
significantly  (see  section  n.A.3). 
In  addition  to  considering  the 
guidance  on  likelihood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
simset  review.  In  the  instant  review,  the 
Department  did  nut  receive  a  response 
firom  any  respondent  interested  party. 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

In  its  substantive  response,  the 
Committee  argues  that  revocation  of  the 
antidxunping  duty  order  on  carbon  steel 
wire  rope  from  Mexico  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  (see  February  3, 1999 
Substantive  Resp>onse  of  the  Committee 
at  11).  With  respect  to  whether  dumping 
continued  at  any  level  above  de  minimis 
after  the  issuance  of  the  order,  the 
Committee  asserts  that  a  deposit  rate  of 
111.68  percent  has  been  in  effect  on  all 
imports  of  the  subject  merchandise 
since  the  issuance  of  the  order.  The 
Committee  notes,  however,  that  in  the 
Department's  final  determination  in  the 
sole  administrative  review  (dated 
September  2, 1998),  the  Department 
reduced  the  deposit  rate  for  one 
Mexican  manulactiuer,  Camesa.  to  zero 
(see  February  3, 1999  Substantive 
Response  of  the  Committee  at  7). 

With  respect  to  whether  imports  of 
the  subject  merchandise  ceased  after  the 
issuance  of  the  order,  the  Committee 
asserts  that,  following  the  imposition  of 
the  order,  imports  of  carbon  steel  wire 
rope  from  Mexico  all  but  ceased  (see 
February  3, 1999  Substantive  Response 
of  the  Committee  at  3).  Citing  U.S. 
Census  Bureau  trade  statistics,  the 
Committee  asserts  that  imports  of  the 
subject  merchandise  decreased  bom 
2,882  net  tons  in  the  year  preceding  the 
imposition  of  the  order  to  112  tons  in 
the  year  of  the  order.  The  Conunittee 
asserts  that  import  values  have  not  risen 
above  this  level  in  any  succeeding  year.'* 


In  smnmary,  the  Conunittee  argues 
that  the  Department  should  determine 
that  there  is  a  likelihood  that  dumping 
would  continue  were  the  order  revok^ 
because  (1)  dumping  margins  above  de 
minimis  levels  have  been  in  place  since 
the  imposition  of  the  order  and  (2) 
imports  of  the  subject  merchandise  have 
been  sfraradic  and  extremely  limited 
and  do  not  reflect  actual  commercial 
conditions  undw  which  Mexican 
producers  would  operate  in  the  absence 
of  the  order. 

As  discussed  in  Section  II.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890. 
and  the  House  Report  at  63-64,  if 
companies  continue  diunping  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  if  the 
discipline  were  removed.  Dumping 
margins  above  de  minimis  levels  have 
continued  to  exist  for  shipments  of  the 
subject  merchandise  frt)m  Camesa  and 
all  other  Mexican  producers/exporters 
throughout  most  of  the  life  of  the  order.' 

Consistent  with  section  752(c)  of  the 
Act.  the  Department  also  considered  the 
volume  of  imports  before  and  after 
issuance  of  the  order.  The  Department, 
utilizing  U.S.  Census  Bureau  IM146 
reports  and  information  concerning 
imports  of  subject  merchandise  from  our 
original  investigation  and  subsequent 
administrative  review,  can  confirm  that 
imports  of  the  subject  merchandise 
decreased  sharply  following  the 
imposition  of  the  order  and  remain 
sporadic  and  limited.  These  fiacts 
strongly  support  a  finding  that  dumping 
is  likely  to  continue  in  the  foreseeable 
future. 

The  Department  notes  that  in  the  sole 
administrative  review  of  this  order  we 
calculated  a  dumping  margin  of  zero  for 
Camesa,  who  the  Department  believes  to 
be  the  sole  producer/exporter  of  the 
subject  merchandise.  However,  the 
Department  does  not  find  this  zero 
dumping  margin,  in  and  of  itself,  to  be 
indicative  of  the  Camesa's  behavior  in 
the  absence  of  the  order  for  several 
reasons.  First,  a  single  de  minimis 
dumping  margin  does  not  demonstrate 
that  Camesa  can  continuously  and 
consistently  sell  subject  merchandise  in 
the  United  States  without  dumping. 
This  finding  is  also  supported  by  the 
fact  that  imports  of  subject  merchandise 
from  Mexico  decreased  dramatically 


*The  Committee  asserts  that  imports  of  non- 
subject  merchandise  were  misclassified  as  subject 
merchandise  in  both  1995  and  1998.  It  has 
requested  verification  of  the  import  volumes  of 
subject  merchandise  from  the  U.S.  Census  Bureau. 
As  of  the  publication  of  this  notice,  the  U.S.  Census 


Bureau  has  not  issued  any  correction  to  its 
previously  published  import  statistics  for  this 
product.  If  this  report  were  to  confirm  the 
Committee's  assertions,  the  import  volumes  of 
subject  merchandise  for  1995  and  1998  would  be 
0  and  39  tons  per  year,  respectively. 

'  See  Carbon  Steel  Wire  Rope  From  Mexico:  Final 
Results  of  Antidumping  Duty  Administrative 
Review,  63  FR  46735,  September  2,  1998. 


Federal  Register / Vol.  64,  No.  151 /Friday,  August  6.  1999 /Notices 


42907 


f  illowing  the  issuance  of  the  order  and 
i  ^ve  remained  limited  and  sporadic, 
luding  during  the  review  period. 

I  lierefore,  as  set  forth  in  the  Sunset 
Fhlicy  Bulletin  (section  n.A.3),  and 

insistent  with  the  SAA  at  889-90,  and 
Hoiise  Report  at  63,  the  Department 
ds  that  where  dumping  was 
inated  after  the  issuance  of  the 
er  and  import  volumes  for  the 
ibject  merchandise  declined 
I  piifimntly,  we  normally  will 
\(  itermine  that  revocation  of  the 
a  I  itidumping  duty  order  would  be  likely 

I I  lead  to  recurrence  of  dumping.  As 

s  I  ch,  given  that  import  volumes  have 
en  significantly  since  the  imposition 
the  order  and  that  respondent 
erested  parties  have  waived  their 
t  to  participate  in  this  review  before 
Department,  and,  absent  argument 
d  evidence  to  the  contrary,  the 
ipartment  determines  that,  consistent 
th  Section  n.A.3  of  the  Sunset  Policy 
lletin,  dumping  is  likely  to  continue 
recur  if  the  order  were  revoked. 

itude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
partment  stated  that  it  will  normally 
vide  to  the  Commission  the  margin 
lat  was  determined  in  the  final 
dMermination  in  the  original 
ic  vestigation.  Further,  for  companies 
I  ti  >t  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
1  [  itil  after  the  order  was  issued,  the 
I )  apartment  normally  will  provide  a 
1 0  aigin  based  on  the  "all  others"  rate 

Som  the  investigation.  (See  section 
B.l  of  the  Sunset  Policy  Bulletin.) 
I L  cceptions  to  this  policy  include  the 

I II  te  of  a  more  recently  calculated 
margin,  where  appropriate,  and 

( ( insideration  of  duty  absorption 
( [^terminations.  (See sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 
]  The  Department,  in  the  antidumping 
a  ity  order  on  carbon  steel  wire  rope 
■  9m  Mexico,  established  a  deposit  rate 
( I '  111.68  percent  for  Camesa.  In 
i  i(  Idition,  the  Department  established  a 
]  t  te  of  111.68  percent  on  all  other 
i  [  iports  of  the  subject  merchandise  from 
exico  (58  FR  16173,  March  25, 1993). 
e  note  that,  to  date,  the  Department 
not  issued  any  duty  absorption 
dings  in-this  case. 
In  its  substantive  response,  the 
mmittee  argues  that  the  Department 
ould  report  to  the  Commission  the 
ite  established  in  the  original 
vestigation  because,  as  stated  in  the 
nset  Policy  Bulletin,  it  is  the  only 
iculated  rate  that  reflects  the  behavior 
'  exporters  without  the  discipline  of 
e  order.  The  Committee  states  that  the 
11.68  percent  rate  has  been  in  effect  for 
k  1  imports  of  the  subject  merchandise 


and,  only  recently,  was  the  deposit  rate 
reduced  to  zero  with  respect  to  Camesa. 
Further,  the  Committee  argues  that  this 
latest  rate  is  based  on  an  extremely 
limited  and  controlled  shipment  made 
by  Camesa  in  order  to  establish  the  basis 
for  an  administrative  review  (see 
February  3, 1999  Substantive  Response 
of  the  Committee  at  6). 

The  Department  agrees  with  the 
Committee.  We  find  that  the  dumping 
margin  calciilated  in  the  original 
investigation  is  the  only  calculated  rate 
that  reflects  the  behavior  of  exporters 
without  the  discipline  of  the  order. 
Consistent  with  the  Sunset  Policy 
Bulletin,  we  determine  that  the  margin 
calculated  in  the  Department's  original 
investigation  is  probative  of  the 
behavior  of  Mexican  producers  and 
exporters  of  carbon  steel  wire  rope  if  the 
order  were  revoked.  Therefore,  we  will 
report  to  the  Commission  the  company- 
specific  and  "all  others"  rate  fitjm  the 
original  investigation  contained  in  the 
Final  Results  of  Review  section  of  this 
notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  reciuxence  of 
dumping  at  the  margin  listed  below: 


Manufacturer/exporter 

Margin 
(percent) 

Camesa  

All  Other  Mexican  Manufactur- 
ers/Exporters   

111.68 
111.68 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^ulations   - 
and  the  terms  of  an  AI*0  is  a 
sanctionable  violation. 

This  five-year  ("simset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  August  2. 1999. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-20341  Filed  8-5-99;  8:45  am] 
BtLUNG  CODE  3B10-O8-P 


DEPARTMENT  OF  COMMERCE 
Intamatkmal  Trade  Administration 

[A-S8»-S241 

Certain  Corrosion-Resistant  CartxNi 
Steel  Flat  Products  From  Japan: 
Extension  of  Time  Limits  for 
Preliminary  Reauits  of  Antidumping 
Administrathfe  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  preliminary  results  of 
antidiunping  administrative  review. 

EFFECTIVE  DATE:  August  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doreen  Chen,  Brandon  Farlander,  or 
Rick  Johnson,  AD/CVD  Enforcement, 
Import-Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14fh  Street  and 
Constitution  Avenue,  NW,  Washington 
DC  20230;  telephone:  (202)  482-0408, 
(202)  482-0182  or  (202)  482-3818, 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendiments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Departments 's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351, 
62  FR  27295  (May  19.  1997) 

Background 

On  July  19, 1993.  the  Department 
published  in  the  Federal  Register  (58 
FR  37154)  the  antidumping  duty  order 
on  certain  corrosion-resistant  carbon 
steel  flat  products  from  Japan.  On 
September  29. 1998.  the  Department 
published  its  initiation  of  this 
antidumping  duty  administrative  review 
covering  the  period  of  August  1, 1997 
through  July  31, 1998  (63  FR  51893).  On 
February  24, 1999.  the  Department 
published  a  notice  of  extension  of  the 
time  limit  for  the  preliminary  results  of 
this  review  to  August  1, 1999.  See 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Japan:  Extension  of  Time 
Limit  for  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review,  64  FR  9127  (February  24, 1999). 

Extension  ofllme  Limits  for 
Preliminary  Results 

Because  of  the  complexities 
enumerated  in  the  Memorandum  from 
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Joseph  A.  Spetrini  to  Robert  S.  LaRussa, 
Extension  of  Time  Limit  for  the 
Preliminaiy  Results  of  Antidumping 
Administrative  Reviews:  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Japan,  dated  August  2, 
1999.  it  is  not  practicable  to  complete 
this  review  within  the  time  limits 
mandated  by  section  751(a)(3)(A)  of  the 
Act. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act.  the  Department 
is  «ctending  the  time  limits  for  the 
preliminary  results  7  days  to  August  9. 
1999.  The  final  results  continue  to  be 
due  120  days  after  the  publication  of  the 
preliminary  results. 

Dated:  August  2. 1999. 

Jonph  A.  ^patrini. 

Acting  Assistant  Secretary  for  Import 
A  dministration. 

|FR  Doc.  99-20332  Filed  8-5-99;  8:45  am] 

MUMO  oooc  ane-os-p 


OEPAnfTMENr  OF  COIIMERCE 
hrtamatlonal  Trad*  AdmlnlstFBtion 

(A-3Sl-t2q 

CwMn  HoMMM  Ptat4lollMi  CartMn- 
QMMy  SiMl  Products  From  Braotil: 
.  NoUm  of  ARMndod  Finol 
PoUmilnllon  off  Aimdumpino  Duty 


AQENCV:  Import  Administration, 
Intnnational  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  In  the  Notice  of  Final 
Deteimination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Hot-Rolled  Flat-RoUed 
Carbon-Quality  Steel  Products  from 
Brazil.  64  FR  38756,  38792  (July  19. 
1999)  (Hot-RoUed  Steel  Final 
Determination)  the  Department  of 
Commoce  (the  Department)  made  an 
inadvertent  error  in  the  suspension  of 
liquidation  section.  The  Department  is 
amending  its  final  determination  to 
clarify  that  we  will  instruct  Customs  to 
continue  the  suspension  of  liquidation 
of  all  entries  of  hot-rolled,  flat-rolled, 
carbon-quality  steel  products  from 
Brazil  pursuant  to  section  734(h)(2)(B) 
of  the  Act 

FOR  FURTHER  MFORMATION  CONTACT: 

Barbara  Chaves  at  (202)  482-0414  or 
Linda  Ludwig  at  (202)  482-3833. 
Antidiunping  and  Countervailing  Duty 
Enforcement  Group  m,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 


Applicable  Statute  and  Regulati«Ha8 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Roimd  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  regulations 
codified  at  19  CFR  part  351  (1999). 

Background 

On  July  6, 1999,  the  Department 
signed  a  suspension  agreement  with 
CSN,  USIMINAS,  and  COSIPA 
suspending  this  investigation.  Also  on 
July  6, 1999,  the  Department  issued  its 
Hot-Rolled  Steel  Final  Determination  as 
well  as  the  Suspension  of  Antidumping 
Duty  InvRstigation:  Hot-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
From  Brazil,  64  FR  38792,  (July  19, 
1999),  (Notice  of  Suspension  of 
Investigation).  As  correctly  stated  in  the 
Notice  of  Suspension  of  Investiation,  we 
are  continuing  the  suspension  of 
liquidation  in  accordance  with  section 
734(h)(2)(B).  Since  the  Hot-RoUed  Steel 
Final  Determination  inadvertently 
indicated  that  suspension  of  liquidation 
would  be  terminated,  we  are  issuing  this 
amended  final  determination  to  correct 
the  error. 


We  are  amending  the  Hot-Rolled  Steel 
Final  Determination  as  follows:  In 
accordance  with  section  734(f)(2)(B)  of 
die  Act,  the  suspension  of  liquidation  of 
entries  of  the  subject  merchandise  in 
effect  since  the  publication  of  the 
affirmative  preliminary  determination  of 
the  same  case  on  February  19, 1999, 
shall  continue.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Hot-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
from  Brazil.  64  FR  8299  (February  19, 
1999).  Pursuant  to  section  734(f)(3)  of 
the  Act,  the  suspension  of  liquidation  of 
entries  of  the  subject  merchandise  will 
terminate  at  the  close  of  the  20-day 
period  beginning  on  the  day  of 
publication  of  the  Notice  of  Suspension 
of  Investigation,  July  19, 1999  (unless  an 
interested  party  files  a  petition  with  the 
International  Trade  Commission  for  a 
review  of  the  suspension  agreement 
tmder  such  section).  In  addition,  any 
cash  deposits  of  entries  of  subject 
merchandise  shall  be  refunded  and  any 
bonds  shall  be  released  after  the  close  of 
such  20-day  period. 

As  provided  in  section  734(f)(2)(B)  of 
the  Act,  the  Department  may  adjust  the 
reqiiired  seciuity  to  reflect  the  effect  of 
the  agreement.  Pursuant  to  this 


provision,  the  Department  has  foimd 
that  the  Agreement  eliminates 
completely  the  injiuious  effect  of 
imports  of  subject  merchandise. 
Accordingly,  effective  as  of  July  19, 
1999,  the  Department  has  adjusted  the 
security  required  from  producers  and/or 
exporters  to  zero.  The  security  rates  in 
effect  for  nonsignatory  producers/ 
exporters  remain  as  published  in  our 
final  determination. 

This  amended  final  determination  is 
issued  and  published  in  accordance 
with  sections  735(d)  and  (e)  of  the  Act. 

Dated:  July  30, 1999. 

loMph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-20343  Filed  S-5-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

IntamatkNMl  Trado  Administration 
[A^i2-«03] 

Industrial  NHrocaliuloaa  From  ths 
UnHad  Kingdom;  ProMmlnary  Rasults 
of  Antiduniping  Duty  Admtaiistrativa 
Raviow 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  industrial 
nitrocellulose  (INC)  from  the  United 
Kingdom  in  response  to  a  request  by  the 
petitioner,  Hercules  Incorporated.  This 
review  covers  one  manxifectiuer/ 
exporter  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
July  1, 1997  through  Jime  30, 1998. 
Based  on  oux  analysis,  the  Department 
has  preliminarily  determined  that  a 
dumping  margin  exists  for  the 
manufacturer/exporter  during  the 
period  of  review  (POR).  ff  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  United  States 
Customs  Service  (Customs)  to  assess 
antidiunping  duties  as  appropriate. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  are  requested  to  submit  with 
each  comment  (1  j  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
comment. 

EFFECTIVE  DATE:  August  6, 1999. 
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Vn  FURTHER  MFORMA-nON  CONTACT: 
lomas  F.  Futtner  or  Ron  Trentham, 
i/CVD  Enforcement,  Group  II,  OfBce 
I,  Import  Administration,  International 
fade  Administration,  U.S.  Department 
:if  Commerce,  14th  and  Constitution 
venue,  NW.,  Washington,  DC  20230; 
lephone:  (202)  482-3814  and  (202) 
2-6320,  respectively. 

pplicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
the  Tariff  Act  of  1930,  as  amended 
'the  Act"),  are  references  to  the 
irovisions  as  of  January  1, 1995,  the 
ve  date  of  the  amendments  made 
the  Act  by  the  Uruguay  Round 
.^eements  Act  ("URAA").  In  addition, 
.ess  otherwise  indicated,  all  citations 
tt>  the  Department's  regulations  refer  to 
e  regulations  codified  in  19  CFR  Part 
51  (April  1998). 
IPPLEMENTARY  INFORMATION: 

l^ackground    • 

On  July  10, 1990,  the  Department 
bublished  in  the  Federal  Register  (55 
PR  28270)  the  antidumping  duty  order 
dn  INC  from  the  United  Kingdom.  On 
[idy  1, 1998,  the  Department  published 
i  notice  of  "Opportunity  to  Request  an 
i  idministrative  Review"  of  this 
E  ntidumping  duty  order  for  the  period 
t  f  July  1, 1997  through  June  30, 1998 
^3  FR  35909). 

In  accordance  with  19  CFR  351.221, 
t  iie  petitioner  requested  that  the 
Department  conduct  an  administrative 
leview  of  sales  of  subject  merchandise 
I  aade  by  respondent.  Imperial  Chemical 
Industries  PLC  (ICI).  We  published  a 
I  lOtice  of  initiation  of  this  antidumping 

<  luty  administrative  review  on  August 

;  7, 1998.  See  initiation  of  Antidumping 

<  md  Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
fart,  63  FR  45796,  August  27, 1998. 

Under  Section  751(a)  of  the  Act,  the 
lepartment  may  extend  the  deadline  for 
ompletion  of  an  administrative  review 
'  it  determines  that  it  is  not  practicable 

complete  the  review  within  the 
stablished  time  limit.  On  April  6, 1999, 
e  Department  published  in  the 
ederal  Register  a  notice  extending  the 

e  for  the  preliminary  results  from 
pril  2. 1999,  until  July  31, 1999.  See 
dustrial  Nitrocellulose  From  the 
'nited  Kingdom:  Notice  of  Extension  of 
iliminary  Results  of  Antidumping 
puty  Administrative  Review,  64  FR 
:  6707,  April  6. 1999. 

!  tcope  of  the  Review 

Imports  covered  by  this  review  are 
Shipments  of  INC  from  the  United 
kingdom.  INC  is  a  dry,  white. 
I  [morphous,  synthetic  chemical  with  a 
1  titrogen  content  between  10.8  and  12.2 


percent,  which  is  produced  from  the 
reaction  of  cellulose  with  nitric  acid. 
INC  is  used  as  a  film-former  in  coatings, 
lacquers,  fumitiire  finishes,  and  printing 
inks.  The  scope  of  this  order  does  not 
include  explosive  grade  nitrocellulose, 
which  has  a  nitrogen  content  of  greater 
than  12.2  percent.  INC  is  currently 
classified  under  Harmonized  TariJff 
System  (KTS)  item  number  3912.20.00. 
While  the  HTS  item  nimiber  is  provided 
for  convenience  and  Customs  purposes, 
the  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  INC 
from  the  United  Kingdom  to  the  United 
States  were  made  at  less  than  fair  value 
(LTFV),  we  compared  the  constructed 
export  price  (CEF)  to  the^rmal  value 
(NV),  as  described  in  the  "Constructed 
Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below.  When 
making  produce  cuuip<uisuu»  in 
accordance  with  section  771(16)  of  the 
Act,  we  considered  all  products  as 
covered  by  the  "Scope  of  Review" 
section  of  this  notice,  above,  that  were 
sold  by  the  respondent  in  the  home 
market  in  the  ordinary  course  of  trade 
diuing  the  POR  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  the  identical  or  the 
most  similar  merchandise  made  in  the 
home  market  that  were  suitable  for 
comparison,  we  compared  U.S.  sales  to 
sales  of  the  next  most  similar  foreign 
like  product,  based  on  the 
characteristics  listed  in  Section  B  and  C 
of  our  antidumping  questionnaire. 

Constructed  Export  Price 

ICI  initially  reported  U.S.  sales  as 
export  price  (EP)  sales.  However,  in  a 
previous  segment  of  this  proceeding,  the 
Department  determined  that  ICI's  U.S. 
sales  were  CEP  transactions.  See 
Industrial  Nitrocellulose  From  the 
United  Kingdom;  Notice  of  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  64  FR  6609,  February  10, 1999. 
In  response  to  the  Department's 
supplemental  questionnaire  of  February 
17, 1999.  la  reported  all  of  its  U.S.  sales 
as  CEP  transactions. 

In  calculating  price  to  the  United 
States  price  for  ICI,  the  Department  used 
CEP,  as  defined  in  section  772(b)  of  the 
Act  because  all  sales  to  the  first 
unaffiliated  purchaser  in  the  United 
States  took  place  after  importation.  We 
calculated  CEP  based  on  packed,  factory 
prices  to  imaffiliated  customers  in  the 
United  States.  We  made  deductions 
from  the  starting  price,  where 
appropriate,  for  rebates,  international 


freight,  marine  insurance,  U.S. 
brokerage  and  handling,  U.S.  iidand 
freight,  U.S.  duties,  and  direct  and 
indirect  selling  expenses  to  the  extent 
that  they  were  associated  with  economic 
activity  in  the  United  States.  These 
included  credit  expenses  and 
commissions  as  applicable,  in 
accordance  with  sections  772(c)(2)  and 
772(d)(1)  of  the  Act.  Finally,  we  made 
an  adjustment  for  CEP  profit  in 
accordance  with  sections  772(d)(3)  and 
772(f)  of  the  Act. 

For  INC  that  was  imported  by  a  U.S. 
affiliate  of  ICI  and  then  further 
processed  into  lacquer,  sealer,  and 
primer  products  before  being  sold  to 
unaffiliated  parties  in  the  United  States, 
we  determined  that  the  special  rule  for 
merchandise  with  value  added  after 
importatiuu  uiidei  section  772(e)  uf  the 
Act  applied.  Where  appropriate,  in 
accordance  with  Section  772(d)(2)  of  the 
Act,  the  Department  also  deducts  from 
CEP  the  cost  of  any  further  manufactiu« 
or  assembly  in  the  United  States,  except 
where  the  special  rule  provided  in 
Section  772(e)  of  the  Act  is  applied. 
Section  772(e)  of  the  Act  provides  that, 
where  the  subject  merchandise  is 
imported  by  an  affiliated  person  and  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  we  shall  determine  the 
CEP  for  such  merchandise  using  the 
price  of  identical  or  other  subject 
merchandise  sold  in  the  United  States  if 
there  is  a  sufficient  quantity  of  sales  to 
provide  a  reasonable  basis  for 
comparison.  If  there  is  not  a  sufficient 
quantity  of  such  sales  or  if  we  determine 
that  using  the  price  of  identical  or  other 
subject  merchandise  is  not  appropriate, 
we  may  use  any  other  reasonable  basis 
to  determine  the  CEP. 

To  determine  whether  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 
estimated  the  value  added,  pursuant  to 
§  351.401(c)(2)  of  the  Department's 
regulations,  based  on  the  difference 
between  the  averages  of  the  prices 
charged  to  the  first  imaffiliated 
purchaser  for  the  merchandise  as  sold  in 
the  United  States  and  the  averages  of  the 
prices  paid  for  the  subject  merchandise 
by  the  affiliated  person.  Based  on  this 
analysis,  we  determined  that  the 
estimated  value  added  in  the  United 
States  by  ICI's  U.S.  affiliate  accounted 
for  at  least  65  percent  of  the  price 
charged  to  the  first  unaffiliated 
customer  for  the  merchandise  as  sold  in 
the  United  States.  Therefore,  in 
accordance  with  §  351.402(c)(2),  we 
determined  that  the  value  added  is 
likely  to  exceed  substantially  the  value 
of  the  subject  merchandise.  We  also 
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determined  that  there  was  a  sufficdent 
quantity  of  sales  of  identical 
merchandise  available  in  the  U.S. 
market  to  provide  a  reasonable  basis  for 
comparison  and  that  the  use  of  such 
sales  is  appropriate  in  accordance  with 
772(e).  Accordingly,  for  purposes  of 
determining  dumping  margins  for  these 
sales,  we  have  used  die  weighted- 
average  dumping  margins  c^culated  on 
sales  of  identical  merchandise  sold  to 
unaffiliated  persons  in  the  United 
States.  See  §  351.402(c)(3).  Discussion  of 
the  information  whicii  the  Department 
used  in  making  these  determinations  is 
not  possible  due  to  its  i»oprietary 
nature.  For  a  complete  discussion,  see 
Memorandiun  on  Whether  to  Detwmine 
the  Constructed  Export  Price  for  Certain 
Further-Manufactured  Sales  Sold  by 
Imptirial  Cltmniiwl  Industries  PLC  (Id) 
in  the  United  States  During  the  Period 
of  Review  Under  Section  772(e)  of  the 
Act  dated  July  31. 1999. 

Level  of  Trade 

In  accordance  with  section 
773(aXl)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transactions.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  constructed  value  (CV),  that  of 
the  sales  firom  which  we  derive  selling, 
general  and  administrative  (SGftA) 
expenses  and  profit  For  EP,  the  U.S. 
LC3t  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  firom  the 
exporter  to  the  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exp<Hter  to  the  importer.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Steel  Plate  from  South  Africa,  62  FR 
61731  (November  19, 1997)  (Carbon 
Steel  Plate). 

To  evaluate  the  LOT,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  U.S.  and  U.K. 
markets,  including  the  selling  functions, 
classes  of  customer,  and  selling 
expenses  for  the  respondent.  Customer 
categories  such  as  distributors,  retailers, 
or  end-users  are  commonly  used  by 
petitioners  and  respondents  to  describe 
difiierent  LOT's  but,  without 
substantiation,  they  are  insufficient  to 
establish  that  a  claimed  LOT  is  valid. 
An  analysis  of  the  chain  of  distribution 
and  the  selling  functions  substantiates 
or  invalidates  the  claimed  LOTs. 

Our  analysis  of  the  marketing  process 
in  both  the  home  market  and  the  United 
States  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  of 
the  final  user.  The  chain  of  distribution 
between  the  producer  and  the  final  user 


may  have  many  or  few  links,  and  each 
respondent's  sales  occur  somewhere 
along  this  chain.  We  review  and 
compare  the  distribution  systems  in  the 
home  market  and  the  United  States, 
including  selling  functions,  class  of 
customer,  and  the  extent  and  level  of 
selling  fficpenses  for  each  claimed  LOT. 
Unless  we  find  that  there  are  difiierent 
selling  functions  for  sales  to  the  U.S. 
and  home  market  sales,  we  will  not 
determine  that  there  are  different  LOTs. 
Difiierent  LOTs  necessarily  involve 
diffsrences  in  selling  functions,  but 
difiarences  in  selling  functions,  even 
substantial  ones,  are  not  sufficient  alone 
to  estaUish  a  difierence  in  the  LOTs. 
Difiarences  in  LOTs  are  characterized  by 
purchasers  at  difiierent  stages  in  the 
chain  of  distribution  and  sellers 
performing  qualitatively  difierent 
functions  in  selling  to  them.  If  the 
comparison-market  sale  is  at  a  different 
IXyr,  and  the  difierence  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affiects  price 
comparability,  we  adjust  NV  imder 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision). 

ICI  did  not  claim  a  LOT  adjustment. 
Nevertheless,  we  evaluated  whether  a 
LOT  adjustment  was  necessary  by 
examining  the  Id's  distribution  system, 
including  selling  functions,  classes  of 
customers,  and  selling  expenses.  In 
reviewing  ICI's  home  market 
distribution  channels,  we  found  that  the 
POR  sales  of  the  merchandise  under 
review  in  the  comparison  market  were 
made  at  only  one  LOT.  With  respect  to 
U.S.  sales,  ajfter  making  deductions  to 
the  CEP  sales  pursuant  to  section  772(d) 
of  the  Act,  we  found  the  selling 
activities  performed  by  IQ  for  the  CEP 
sales  to  its  affiliate  were  limited  to  order 
processing  and  arranging  transportation. 
Therefore,  we  found  that  the  selling 
functions  performed  at  the  CEP  LOT 
were  sufficiently  different  firom  the 
selling  functions  performed  at  the  NV 
LOT  (i.e.,  sales  solicitation,  price 
negotiation,  customer  visits,  advertising, 
technical  support,  invoicing,  and  billing 
adjustment)  to  consider  these  to  be 
different  LOTs.  We,  therefore,  evaluated 
whether  the  difference  in  LOT  affected 
price  comparability.  The  effect  on  price 
comparability  must  be  demonstrated  by 
a  pattern  of  consistent  price  differences 


between  sales  at  the  two  relevant  LOTs 
in  the  comparison  market.  Because  there 
was  only  one  home  market  LOT,  we 
were  unable  to  determine  whether  there 
was  a  pattern  of  consistent  price 
differences  based  on  home  market  sales 
of  subject  merchandise. 

The  Statement  of  Administrative 
Action  (SAA)  provides  that,  "if 
information  on  the  same  producte  and 
company  is  not  available,  the  LOT 
adjustment  may  also  be  based  on  sales 
of  other  products  by  the  same  company. 
In  the  absence  of  any  sales,  including 
those  in  recent  time  periods,  to  different 
LOTs  by  the  exporter  or  producer  under 
investigation,  the  Department  may 
further  consider  the  selling  exfwnses  of 
other  producers  in  the  foreign  market 
for  the  same  product  or  other  producte." 
See  SAA  at  830.  In  accordance  with  the 
SAA,  we  have  considered  alternative 
sources  of  information  to  make  the 
necessary  LOT  adjustment  but  we  did 
not  have  information  on  the  record  that 
would  allow  us  to  examine  or  apply 
these  alternative  methods  for  calculating 
a  LOT  adjustment.  Therefore,  we  do  not 
have  an  appropriate  basis  to  determine 
a  LOT  adjustment. 

Because  we  have  found  that  all  of  the 
comparison  sales  in  the  home  market 
were  at  a  more  advanced  LOT  than  the 
sales  to  the  United  State,  we  were 
unable  to  qualify  a  LOT  adjustment 
based  on  a  pattern  of  consistent  price 
differences,  in  accordance  with  section 
773(a)(7)(B)  of  the  Act.  Therefore,  we 
have  preliminarily  determined  to  grant 
a  CEP  offset  to  ICI.  See  Memorandiun 
Regarding  industrial  Nitrocellulose  from 
the  United  Kingdom-Level  of  Trade 
Analysis-Imperial  Chemical  Industries. 
PLC.  August  2, 1999. 

Noimal  Value 

1.  Home-Market  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  of  INC 
in  the  home  market  to  serve  as  a  viable 
basis  for  calculating  normal  value,  we 
compared  ICI's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  die  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Because 
the  aggregate  voliune  of  home  market 
sales  of  the  foreign  like  product  by  ICI 
was  greater  than  five  percent  of  the 
respective  aggregate  voliune  of  U.S. 
sales  of  the  subject  merchandise,  we 
determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  ICI's  home  market  sales. 

2.  Arm's-length  Transactions 

Sales  to  an  affiliated  customer  in  the 
home  market  which  were  determined 
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I  ii  it  to  be  at  ann's  length  were  excluded 
ftpm  our  analysis.  To  test  whether  these 
sales  were  made  at  arm's  length,  we 
( ( tmpared  the  prices  of  sales  of 
cdmparison  products  to  afRIiated  and 
luiaffiliated  customers,  net  of  all 
I  ]  ovement  charges,  direct  selling 
expenses,  discoimts.  and  packing. 
Ifiirsuant  to  section  351.403  of  the 
partment's  regulations,  where  prices 
the  affiliated  party  were  on  average 
s  than  99.5  percent  of  the  price  to 
affiliated  parties,  we  determined  that 
t^e  sales  made  to  the  affiliated  party 
re  not  at  arm's  length.  Therefore,  we 
sregarded  all  sales  to  that  home 

ket  customer.  See  19  CFR  351.403(c) 
d  Preamble  to  the  Department's 
"ations,  62  FR  at  27355. 

cC'to-Pricc  Comparisons 

In  accordance  with  section 
3(a)(l)(B)(i)  of  the  Act.  we  based  NV 
the  price  at  which  the  foreign  like 

uct  was  first  sold  for  consumption 
the  exporting  country  in  the  usual 
iOmmercial  quantities  and  in  the 
i^dinary  course  of  trade  and,  to  the 
ttent  practicable,  at  the  same  LOT  as 
le  CEP  sale.  In  accordance  with  section 
73(a)(6)  of  the  Act,  where  applicable. 

ii  made  adjustments  to  home  market 
ices  for  discounts  and  movement 
penses  (inland  freight).  Under  section 
^73(a)(6)(C)(iii)  of  the  Act,  the 

partment  adjusts  for  differences  in 
ilrciunstances  of  sales  (COS)  between 
home  market  and  CEP  transactions 
the  United  States.  We  reduced  home 
ket  prices  by  an  amoiuit  for  home 
ket  credit  pursuant  to  section 
1.410(c)  of  the  Department's 
lations.  We  also  made  adjustments 
indirect  selling  expenses  incurred  in 
le  comparison  market  or  U.S.  sales 
ere  commissions  were  granted  on 
es  in  one  market  but  not  in  the  other 
( Jie  commission  offset),  pursuant  to 
section  351.410(e).  In  addition,  based  on 
£  ir  determination  as  the  ICI's  LOT  (see 
'  t^vel  of  Trade"  section  of  this  notice), 
\ile  made  a  CEP  offset  adjustment 
I  Wsuant  to  section  773(a)(7)(B)  of  the 
J  lW.  See  Carbon  Steel  Plate,  62  FR  at 
{ 1732.  To  adjust  for  differences  in 
I  icking  between  the  two  markets,  we 
c  f  ducted  HM  packing  costs  and  added 
U[S.  packing  costs  under  section 
/  73(a)(6)  of  the  Act.  In  addition,  we 
I  ijade  adjustments,  where  appropriate, 
tif  differences  in  costs  attributable  to 
[  hysical  differences  of  the  merchandise 
(PIFMER)  pursuant  to  section 
3(a)(6)(C)(ii)oftheAct. 

liminary  Results  of  Review 

As  a  result  of  this  review,  we 
{)ieliminarily  determine  that  the 
Mlowing  weighted-average  dumping 


margin  exists  for  the  period  covering 
July  1. 1997  through  June  30. 1998: 


Mtmufacturer/exporter 

Margin 
(percent) 

Imperioai  Chemical  Industries 
PLC  

19  87 

Pursuant  to  19  CFR  351.224(b).  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  5  days  of  the 
date  of  publication  of  this  notice.  Any 
interested  party  participating  in  the 
proceeding  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice.  A  hearing,  if  requested, 
will  be  held  two  days  after  the  date  the 
rebuttal  briefs  are  filed  or  the  first 
business  day  thereafter.  Parties  who 
submit  argiunents  in  thi^  proceeding  are 
requested  to  submit  with  each 
argument:  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  are  limited  to  issues  raised 
in  the  case  briefe.  may  be  filed  not  later 
than  seven  days  after  the  case  briefs  are 
filed. 

The  Department  vrill  publish  a  notice 
of  the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  the  issues  raised  in  any 
written  comments  or  at  the  hearing, 
within  120  days  from  the  publication  of 
these  preliminary  results. 

Upon  issuance  of  the  final  results  of 
this  review,  the  Department  shall 
determine,  and  Customs  shall  assess, 
antidimiping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs.  We  have  calculated  importer- 
specific  ad  valorem  duty  assessment 
rates  for  the  subject  merchandise  based 
on  the  ratio  of  the  total  amount  of 
importer-specific  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  the  sales  used  to 
calculate  those  duties.  These  rates  will 
be  assessed  uniformly  on  all  entries 
made  by  particular  importers  during  the 
POR. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  completion  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  INC  from  the  United 
Kingdom  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  The  cash  deposit  rate  for  the 
reviewed  company  will  be  the  rate 


established  in  the  final  results  of  this 
administrative  review;  (2)  for  exporters 
not  covered  in  this  review,  but  covered 
in  the  original  LTFV  investigation  or  a 
previous  review,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  in  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  a  previous 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufactiu«r  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  LTFV  investigation,  the  cash 
deposit  rate  will  be  11.13  percent,  the 
"all-others"  rate  established  in  the 
LTFV  investigation.  See  55  FR  21058. 
May  22, 1990.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review.      \ 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  imder  19  CFR  351.402(f) 
of  the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbiu^ement 
of  antidiunping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  vdth  this  requirement  could 
result  in  the  Secretary's  presimiption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  August  2. 1999. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-20345  Filed  8-5-99;  8:45  am) 
BILUNG  CODE  3510-OS-M 
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summary:  On  May  10, 1999,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  from 
1930,  as  amended  ("the  Act"), 
determined  that  revocation  of  the 
antidiunping  duty  order  on  natural 
bristle  paint  brushes  from  the  People's 
Republic  of  China  ("China")  woidd  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  (64  FR  25011 
(May  10, 1999)).  On  June  3, 1999,  the 
International  Trade  Commission  ("the 
Commission"),  pursuant  to  section 
751  (c)  of  the  Act,  determined  that 
revocation  of  the  antidumping  duty 
order  on  natural  bristle  paint  brushes 
from  China  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  indu.stry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (64  FR  29885  (June  3, 1999)). 
Therefore,  pursuant  to  19  CFR 
351.218(f)(4),  the  Department  is 
publishing  notice  of  the  continuation  of 
the  antidumping  duty  order  on  natural 
bristle  paint  brushes  from  China. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW,  Washington,  DC  20230;  telephone: 
(202) 482-6397  or  (202) 482-1560, 
respectively. 
EFFECTIVE  DATE:  June  10, 1999. 

Background 

On  December  2, 1998,  the  Department 
initiated,  and  the  Commission 
instituted,  a  simset  review  (64  FR  364 
and  64  FR  374,  respectively)  of  the 
antidumping  duty  order  on  natural 
bristle  paint  brushes  from  China 
pursuant  to  section  751(c)  of  the  Act.  As 
a  result  of  this  review,  the  Department 
found  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  and  notified  the  Commission 
of  the  magnitude  of  the  margin  likely  to 
prevail  were  the  order  to  be  revoked  (see 
Final  Results  of  Expedited  Sunset 
Review:  Natural  Bristle  Paint  Brushes 
from  China,  64  FR  25011  (May  10, 
1999)). 

On  Jime  3, 1999,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  order  on  nattiral 
bristle  paint  brushes  from  China  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injiuy  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  (see  Natural 
Bristle  Paint  Brushes  from  China,  64  FR 
29885  (June  3, 1999)  and  USITC  Pub. 


3199,  Inv.  No.  731-TA-244  (Review) 
(June  1999)).  , 

Scope 

The  merchandise  covered  by  this 
antidumping  duty  order  is  shipments  of 
natural  bristle  paint  brushes  and  brush 
heads  from  the  China.  Excluded  from 
the  order  are  paint  brushes  with  a  blend 
of  40  percent  natural  bristles  and  60 
percent  synthetic  filaments.  This 
merchandise  is  ciirrently  classifiable 
imder  item  9603.40.40.40  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
is  dispositive. 

Detennination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  this  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  diunping 
and  material  injiiry  to  an  industry  in  the 
United  States,  piusuant  to  section 
751(d)(2)  of  the  Act,  the  Department 
hereby  orders  the  continuation  of  the 
antidiunping  duty  order  on  natiual 
bristle  paint  brushes  from  China.  The 
Department  will  instruct  the  U.S. 
Customs  Service  to  continue  to  collect 
antidumping  duty  deposits  at  the  rate  in 
effect  at  the  time  of  entry  for  all  imports 
of  subject  merchandise.  Pursuant  to 
section  751(c)(6)(A)(iii)  of  the  Act,  any 
subsequent  five-year  review  of  this 
order  will  be  initiated  not  later  than  the 
fifth  anniversary  of  the  effective  date  of 
continuation  of  this  order. 

Normally,  the  effective  date  of 
continuation  of  a  finding,  order,  or 
suspension  agreement  will  be  the  date 
of  publication  in  the  Federal  Register  of 
the  Notice  of  Continuation.  As  provided 
in  19  CFR  351.218(f)(4),  the  Department 
normally  will  issue  its  determination  to 
continue  a  finding,  order,  or  suspended 
investigation  not  later  than  seven  days 
after  the  date  of  publication  in  the 
Federal  Register  of  the  Commission's 
determination  concluding  the  sunset 
review  and  inunediately  thereafter  will 
publish  its  notice  of  continuation  in  the 
Federal  Register.  In  the  instant  case, 
however,  the  Department's  publication 
of  the  Notice  of  Continuation  was 
delayed.  The  Department  has  explicitly 
indicated  that  the  effective  date  of 
continuation  of  this  order  is  June  10, 
1999,  seven  days  after  the  date  of 
publication  in  the  Federal  Register  of 
the  Commission's  determination.  As  a 
result,  pursuant  to  sections  751(c)(2) 
and  751(c)(6)(A)  of  the  Act,  the 
Department  intends  to  initiate  the  next 


five-year  review  of  this  order  not  later  * 
than  May  2004. 

Dated:  August  2, 1999. 

Joseph  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-20335  Filed  8-5-99;  8:45  am] 

BILUNG  CODE  3510-OS-F 

DEPARTMENT  OF  COMMERCE 
IntMTwtiofuil  Trade  Admini«tratk>n 

[A-570-847] 

Porsulfatas  From  the  People's 
Republic  of  China:  Preliininary  Resulte 
of  Antidumping  Duty  Administrathre 
Review,  and  Partial  Reaciaaion  of 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
persulfates  from  the  People's  Republic 
of  China  in  response  to  requests  by  the 
petitioner,  FMC  Corporation,  and  by 
two  manufactiu«rs/exporters  of  the 
subject  merchandise.  The  period  of 
review  is  December  27, 1996,  through 
June  30, 1998. 

With  respect  to  Guangdong  Petroleum 
Chemical  Import  &  Export  Trade 
Corporation,  this  review  has  now  been 
rescinded  as  a  result  of  the  withdrawal 
request  for  administrative  review  by  the 
petitioner,  the  interested  party  that 
requested  review  of  Guangdong 
Petroleiun. 

We  have  preliminarily  found  that 
sales  of  subject  merchandise  by 
Shanghai  Ai  Jian  Import  &  Export 
Corporation  and  Sinochem  Jiangsu 
Wuxi  Import  &  Export  Corporation  have 
been  made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  Customs  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  the  export  price  and 
the  normal  value. 
EFFECTIVE  DATE:  August  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sunkyu  Kim  or  James  Nunno,  AD/CVD 
Enforcement  Group  I,  Office  11,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2613  or  (202)  482- 
0783,  respectively. 

APPLICABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  references  to  the 
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:  rovisions  eifective  January  1, 1995,  the 
i  ffective  date  of  the  amendments  made 
t  D  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 
:  therwise  indicated,  all  citations  to  the 
:  lepartment  of  Commerce's  (the 
'.  lepartment's)  regulations  are  to  the 
Wulations  at  19  CFR  part  351  (April 
1998). 
I UPPLEMENTARY  INFORMATION: 

!  ackground 

On  July  22, 1997,  the  Department 
:  ubUshed  in  the  Federal  Register  an 
I  mended  antidumping  duty  order  on 
:  ersulfates  h'om  the  People's  Republic 
:  f  China  (PRC).  See  62  FR  39212.  On 

ily  31, 1998,  in  accordance  with  19 
:  FR  351.213(b),  the  petitioner  requested 
I D  administrative  review  of  Shanghai  Ai 

an  Ixupuri  &  Export  Corporatiou  (Ai 

an),  Sinochem  Jiangsu  Wuxi  Import  & 
:  xport  Corporation  (Wuxi),  and 
[  ruangdong  Petroleiun  Chemical  Import 
I  Export  Trade  Corporation  (Guangdong 
■  etrolexun).  We  also  received  requests 
"  )r  a  review  from  Ai  Jian  and  Wuxi  on 

jly  31, 1998.  We  published  a  notice  of 
I  litiation  of  this  review  on  August  27, 
1998  (63  FR  45796). 

On  September  9, 1998,  we  issued  an 
i  atidumping  questionnaire  to  Ai  Jian 
1  ad  Wuxi.  On  September  10, 1998,  we 
i  isued  an  antidumping  questionnaire  to 
ruangdong  Petroleiun.  The  Department 
r&ceived  responses  from  the  three 
axporters  in  November  1998.  In 
1  ddition,  the  Department  received 
'  jsponses  from  Shanghai  Ai  Jian 
'  eagent  Works  (AJ  Works)  (producer  for 
f  A  Jian  and  Wuxi)  and  Guangzhou 
uiujian  Electrochemical  Factory 
producer  for  Guangdong  Petroleiun). 
Jn  November  23, 1998,  the  petitioner 
b^ithdrew  its  request  for  an 
1  dministratlve  review  with  respect  to 


:  uangdong  Petroleum.  See  Partial 
'■  escission  of  Administrative  Review 
taction  of  the  notice  below. 

We  issued  supplemental 
Questionnaires  to  Ai  Jian,  Wuxi,  and  AJ 
works  in  December  1998.  Responses  to 
"  ese  questionnaires  were  received  in 

bruary  1999. 

In  January  1999,  the  two  exporters 

d  the  petitioner  submitted  publicly 
i^ailable  information  and  comments  for 
:t>nsideration  in  valuing  the  factors  of 
]|roduction.  In  February  1999,  the 
larties  submitted  rebuttal  comments. 

Under  section  751(a)(3)(A)  of  the  Act, 
Jie  Department  may  extend  the 
leadline  for  issuing  a  preliminary 
determination  in  an  administrative 
:  1  mew  if  it  determines  tha^it  is  not 

acticable  to  complete  the  preliminary 
■^view  within  the  statutory  time  limit  of 
£45  days.  On  March  4,  1999,  the 
Department  published  a  notice  of 


extension  of  .the  time  limit  for  the 
preliminary  results  in  this  case  to 
August  2, 1999.  See  Persulfates  Fmm 
the  People's  Republic  of  China: 
Postponement  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  10444  (March  4, 1999). 

In  May  1999,  we  verified  the 
respondents'  questionnaire  responses. 

Scope  of  Review 

The  products  covered  by  this  review 
are  persulfates,  including  ammonium, 
potassium,  and  sodiiun  persulfates.  The 
chemical  formula  for  these  persulfates 
are,  respectively,  (NH  sub4)  sub2  S  sub2 
O  sub8,  K  sub2  S  sub2  O  sub8,  and  Na 
sub2  S  sub2  O  sub8.  Ammonium  and 
potassiiun  persulfates  are  currently 
classified  imder  subheading  2833.40.60 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Sodium 
persulfate  is  classified  under  HTSUS 
subheading  2833.40.20.  Although  the   " 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  piuposes,  our 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  the  respondents.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  the  respondents' 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  docvunentation 
containing  relevant  information.  Based 
on  verification,  we  made  certain  original 
documentation  containing  relevant 
information.  Based  on  verification,  we 
made  certain  changes  to  the  data  in  the 
sales  and  factors  of  production  listings 
submitted  by  Ai  Jian  and  AJ  Works, 
respectively,  and  used  the  revised  data 
to  calculate  the  preliminary  margins. 
See  the  U.S.  Price  and  Factors  of 
Production  Adjustments  for  the 
Preliminary  Results  Memorandum  firom 
the  Team  to  the  File,  dated  August  2, 
1999.  Ova  verification  results  are 
outlined  in  the  verification  reports 
placed  on  file  in  the  Central  Records 
Unit  (CRU)  in  room  B-099  of  the  Main 
Commerce  Building. 

Partial  Rescission  of  Administrative 
Review 

On  November  23, 1998,  the  petitioner 
withdrew  its  request  for  an 
administrative  review  with  respect  to 
Guangdong  Petroleum.  Pursuant  to  19 
CFR  351.213(d)(1),  the  Department  may 
allow  a  party  that  requests  an 
administrative  review  to  withdraw  such 
request  not  later  than  90  days  after  the 
date  of  publication  of  the  notice  of 
initiation  of  the  administrative  review. 


The  petitioner's  request  for  withdrawal 
was  timely  and  there  were  no  requests 
for  review  from  other  interested  parties. 
Therefore,  the  Department  is  rescinding 
this  review  with  respect  to  Guangdong 
Petroleimi. 

Separate  Rates 

It  is  the  Department's  policy  to  assign 
all  exporters  of  the  merchandise  subject 
to  review  in  non-market-economy 
(NME)  coimtries  a  single  rate,  unless  an 
exporter  can  demonstrate  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  exports.  To 
establish  whether  an  exporter  is 
sufficiently  independent  of  government 
control  to  be  entitled  to  a  separate  rate, 
the  Department  analyzes  the  exporter  in 
light  of  the  criteria  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6, 1991(  [Sparklers),  as  amplified 
in  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China,  59 
FR  22585  (May  2,  1994)  [Silicon 
Caihide).  Evidence  supporting,  though 
not  requiring,  a  finding  of  de  jure 
absence  of  government  control  over 
export  activities  includes:  (1)  an  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measiuvs  by  the  government 
decentralizing  control  of  companies. 
Evidence  relevant  to  a  de  facto  absence 
of  government  control  with  respect  to 
export's  is  based  on  four  factors,  whether 
the  respondent:  (1)  sets  its  own  export 
prices  independent  from  the 
government  and  other  exporters;  (2)  can 
retain  the  proceeds  from  its  export  sales; 
(3)  has  the  authority  to  negotiate  and 
sign  contracts;  and  (4)  has  autonomy 
from  the  government  regarding  the 
selection  of  management.  See  Silicon 
Carbide,  59  FR  at  22587;  see  also 
Sparklers,  56  FR  at  20589. 

With  respect  to  Ai  Jian  and  Wuxi,  for 
purposes  of  our  final  determination  for 
the  less  than  fair  value  (LTFV) 
investigation  covering  the  period 
January  through  Jime  1996,  the 
Department  determined  that  there  was 
de  jure  and  de  facto  absence  of 
government  control  of  each  company's 
export  activities  and  determined  that 
each  company  warranted  a  company- 
specific  dumping  margin.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Persulfates  from  the 
People's  Republic  of  China,  62  FR  27222 
(May  19, 1997)  [Persulfates  Final 
Determination).  For  this  administrative 
review,  Ai  Jian  and  Wuxi  have 
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responded  to  the  Department's  request 
for  information  regarding  separate  rates.* 
We  have  found  that  the  evidence  on  the 
record  is  identical  with  the  evidence  on 
the  record  of  the  LTFV  investigation  of 
persulfates  from  the  PRC  [see 
Peisvdfates  Final  Determination,  62  FR 
at  27222),  and  continues  to  demonstrate 
an  absence  of  government  control,  both 
in  law  and  in  feet,  with  respect  to  their 
exports,  in  accordance  with  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide.  In  addition,  diuing 
verification,  we  examined  Ai  Jian  and 
Wuxi's  business  and  financial  activities, 
and  found  that  both  exporters  operate 
independently  with  respect  to  exports. 
See  Sales  Verification  Report  for  both  Ai 
Jian  and  Wiud,  dated  Jime  24, 1999. 

Export  Price 

For  both  AJ  and  Wuxi.  we  calculated 
EP  in  accordance  with  section  772(a)  of 
the  Act,  because  the  subject 
merchandise  was  sold  directly  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and 
constructed  export  price  (CEP) 
methodology  was  not  otherwise 
warranted,  based  on  the  facts  of  record. 
We  calculated  EP  based  on  packed,  CIF 
U.S.  port,  or  FOB  PRC  port,  prices  to 
unafBliated  purchasers  in  the  United 
States,  as  appropriate.  We  made 
deductions  from  the  starting  price, 
where  appropriate,  for  ocean  freight 
services  which  were  provided  by  market 
economy  suppliers.  We  also  deducted 
from  the  starting  price,  where 
appropriate,  an  amount  for  foreign 
inland  freight,  foreign  brokerage  and 
handling,  and  marine  insurance.  As 
these  movement  services  were  provided 
by  NME  suppliers,  we  valued  them 
using  Indian  rates.  See  "Normal  Value" 
section  for  further  discussion. 

Nonnal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
normal  value  (NV)  using  a  factors-of- 
production  methodology  if:  (1)  the 
merchandise  is  exported  from  an  NME 
county;  and  (2)  the  information  does  not 
permit  the  calculation  of  NV  using 
home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act. 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  previous 
antidumping  cases.  Furthermore, 
available  information  does  not  permit 
the  calculation  of  NV  using  home 
market  prices,  third  coiuitry  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act.  In  accordance  with  section 
771(18)(C)(i)  of  the  Act,  any 
determination  that  a  foreign  coimtry  is 
an  NME  country  shall  remain  in  effect 


until  revoked  by  the  administering 
authority.  None  of  the  parties  to  t^s 
proceeding  has  contested  such 
treatment  in  this  review.  Therefore,  we 
treated  the  PRC  as  an  NME  coimtry  for 
purposes  of  this  review  and  calculated 
NV  by  valuing  the  factors  of  production 
in  a  comparable  market  economy 
country  which  is  a  significant  producer 
of  comparable  merchandise. 

Section  773(c)(4)  of  the  Act  and  19 
CFR  351.408  direct  us  to  select  a 
surrogate  country  that  is  economically 
comparable  to  the  PRC.  On  the  basis  of 
per  capita  gross  domestic  product 
(GDP),  the  growth  rate  in  per  capita 
GDP,  and  the  national  distribution  of 
labor,  we  find  that  India  is  a  comparable 
economy  to  the  PRC.  See  Memorandiun 
&t)m  Director,  Office  of  Policy,  to  Office 
Director,  AD/C\T)  Group  I,  Offiue  2, 
dated  December  21, 1998. 

Section  773(c)(4)  of  the  Act  also 
requires  that,  to  the  extent  possible,  the 
Department  use  a  siurogate  coimtry  that 
is  a  significant  producer  of  merchandise 
comparable  to  persulfates.  For  purposes 
of  the  LTFV  investigation,  we  found  that 
India  was  a  significant  producer  of 
comparable  merchandise.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Persulfates  from 
the  People's  Republic  of  China,  61  FR 
68232,  68233  (December  27, 1996) 
[Persulfates  Preliminary  Determination). 
For  purposes  of  this  administrative 
review,  we  find  that  India  is  a  producer 
of  persulfates  based  on  information 
submitted  by  the  respondents  in  their 
January  25, 1999,  submission. 
Therefore,  we  have  continued  to  use 
India  as  the  surrogate  country  and  have 
used  publicly  available  information 
relating  to  India,  unless  otherwise 
noted,  to  value  the  various  factors  of 
production. 

For  purposes  of  calculating  NV,  we 
valued  PRC  factors  of  production,  in 
accordance  with  section  773(c)(1)  of  the 
Act.  Factors  of  production  include,  but 
are  not  limited  to:  (1)  Hours  of  labor 
required;  (2)  quantities  of  raw  materials 
employed;  (3)  amounts  of  energy  and 
other  utilities  consumed;  and  (4) 
representative  capital  cost,  including 
depreciation.  In  examining  surrogate 
values,  we  selected,  where  possible,  the 
publicly  available  value  which  was:  (1) 
an  average  non-export  value;  (2) 
representative  of  a  range  of  prices 
within  the  POR  or  most 
contemporaneous  with  the  POR;  (3) 
product-specific;  and  (4)  tax-exclusive. 
For  a  more  detailed  explanation  of  the 
methodology  used  in  calculating  various 
surrogate  values,  see  the  Preliminary 
Results  Factors  Valuation  Memorandum 
from  the  Team  to  the  File,  dated  August 


2, 1999  (Factors  Memorandum).  In 
accordance  with  this  methodology,  we 
valued  the  factors  of  production  as 
follows: 

To  value  ammonium  sulfate,  caustic 
soda,  and  sulfuric  acid,  we  used  public 
information  from  POR  issues  of  the 
Indian  publication  Chemical  Weekly,  as 
provided  by  the  respondents  in  their 
January  25, 1999.  submission.  For 
caustic  soda  and  sulphuric  acid, 
because  price  quotes  reported  in  the 
Chemical  Weekly  are  for  chemicals  with 
a  100  percent  concentration  level,  we 
made  chemical  purity  adjustments 
according  to  the  particular 
concentration  levels  of  caustic  soda  and 
sulphuric  acid  used  by  respondents.  For 
potassiimi  sulfate  and  anhydrous 
ammonia,  we  relied  on  import  prices 
contained  in  the  March  and  December 
1997  issues  of  Monthly  Statistics  of  the 
Foreign  Trade  of  India  [Monthly 
Statistics),  as  provided  by  the 
respondents  in  their  January  25, 1999, 
submission.  Consistent  with  our 
methodology  used  in  the  LTFV 
investigation  of  this  proceeding,  we 
used  AJ  Works'  calculated  cost  of 
manufacturing  based  on  the  information 
submitted  on  February  4, 1999,  as 
revised  at  verification,  to  value  the  cost 
of  ammonium  persulfates.  Where 
necessary,  we  adjusted  the  values 
reported  in  the  Chemical  Weekly  to 
exclude  sales  and  excise  taxes.  For  those 
values  not  contemporaneous  with  the 
POR,  we  adjusted  for  inflation  using  the 
wholesale  price  indices  (WPI)  published 
by  the  International  Monetary  Fund 
(IMF).  We  made  further  adjustments  to 
account  for  freight  costs  between  the 
suppliers  and  AJ  Works'  manufecturing 
facilities. 

In  accordance  with  our  practice,  we 
added  to  CIF  import  values  froni  India 
a  surrogate  freight  cost  using  the  shorter 
of  the  reported  distances  from  either  the 
closest  PRC  port  to  the  factory,  or  from 
the  domestic  supplier  to  the  factory.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  the  People's 
Republic  of  China.  62  FR  61977 
(November  20, 1997)' 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

For  electricity,  we  relied  upon  public 
information  from  an  August  6, 1996, 
article  in  Business  World  to  obtain  an 
average  price  for  electricity  provided  to 
industries  in  India.  To  value  water  we 
relied  on  public  information  reported  in 
the  October  1997  publication  of  the 
Second  Water  Utilities  Data  Book:  Asian 
and  Pacific  Region.  We  adjusted  the 
values  to  reflect  inflation  up  to  the  POR 
using  the  WPI  published  by  the  IMF. 
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i  \s  noted  in  the  verification  report  for 
A  f iWorks,  company  officials  indicated 
that  the  factory  used  coal  in  its 
production  of  persulfates.  See 
MBmomndum  for  the  File  for  AJ  Works, 
d«ed  Jiuie  24, 1999,  at  page  9.  Because 
tho  factory  had  not  previously  reported 
fabtors  of  production  for  coal,  we  used, 
acts  available,  the  consiunption 
lounts  reported  during  the  LTFV 
l^estigation  (for  the  period  January 
ugh  June,  1996J.  The  respondents 
pkced  this  data  on  the  record  of  this 
adfuinistrative  review  on  July  13, 1999. 
To  value  coal,  we  relied  on  public 
"  rmation  reported  in  the 
diunping  new  shipper  review  for 
shwater  Crawfish  Tail  Meat  ft'om  the 
See  Freshwater  Crawfish  Tail  Meat 
m  The  People's  Republic  of  China; 
liminnry  Results  of  New  Shipper 
iew,  64  PR  8543,  8545  (February  22, 
69),  and  Factors  Memorandum  at 
page  2.  We  adjusted  the  values  to  reflect 
is  flation  up  to  the  FOR  using  the  WPI 
pi  mlished  by  the  IMF.  Additionally,  we 
adjusted  the  value  for  coal  to  account 
fqci  freight  costs  incurred  between  the 
suppliers  and  AJ  Works. 

or  the  reported  packing  materials 
,  polyethylene  and  woven  bags, 
yethylene  sheet,  wood  pallets, 
rboard,  and  polypropylene  sacks), 
relied  upon  Indian  import  data  firom 
March  and  December  1997  issues  of 
\nthly  Statistics.  We  adjusted  the 
ies  to  reflect  inflation  up  to  the  FOR 

the  WPI  published  by  the  IMF. 
itionally,  we  adjusted  these  values 
ccoimt  for  freight  costs  incurred 
il(ween  the  suppliers  and  AJ  Works, 
^or  foreign  inland  freight,  we  use  the 
il  1994  truck  rate  firom  the  Times  of 
'ia.  For  ocean  height  we  used  the 
ed  per-unit  expense  reported  by  Ai 
in  its  February  4, 1999,  section  C 
plemental  submission  because  Ai 
incurred  ocean  freight  expenses 
were  paid  in  U.S.  dollars  to  a 
ket  economy  supplier.  For  marine 

ce  and  foreign  brokerage  and 
dling  expenses,  we  used  public 
rmation  reported  in  the 
dumping  duty  investigations  of 

dyes,  including  sulfur  vat  dyes, 
in  India  and  stainless  steel  bar  from 
India,  respectively.  See  Final 
~  'termination  of  Sales  at  Lesser  Than 
F^  Value:  Sulphur  Dyes,  Including  Vat 
sfrom  India,  58  FR  11385  (March  1, 
19^3);  Final  Determination  of  Sales  at 
U  is  Than  Fair  Value:  Stainless  Steel 
Birfrom  India,  59  FR  66915  (December 
2$J  1994);  Factors  Memorandum  at  page 

^  Ve  adjusted  the  values  to  reflect 
ink  ation  up  to  the  FOR  using  the  WPI 
pii  )lished  by  the  IMF. 

For  factory  overhead  (FOH),  selling, 
ge  I  eral,  and  administrative  expenses 


(SG&A),  and  profit,  relied  on  the 
financial  statements  of  Calibre 
Chemicals  Pvt.  Limited  (Cahbre),  an 
Indian  producer  of  potassium 
persulfates  and  other  chemicals,  which 
were  submitted  by  the  respondents, 
because  this  company  is  a  producer  of 
subject  merchandise. 

Due  to  the  differing  cost  structures 
between  Calibre's  production  of  subject 
and  non-subject  merchandise,  it  is  more 
reliable  to  cadculate  FOH  as  a  percentage 
of  the  total  raw  material  costs  for  subject 
merchandise,  as  opposed  to  calculating 
FOH  as  a  percentage  of  total  materials, 
labor,  and  energy  costs  for  all  products. 
Therefore,  we  used  the  methodology 
proposed  by  the  petitioner  in  its 
February  16,1999,  submission  in  order 
to  calculate  FOH.  See  Factors 
Memorandum  at  page  6.  We  adjusted 
the  SG&A  percentage  that  the 
respondents  calculated  from  Calibre's 
financial  statements  as  follows:  (1)  we 
used  data  from  both  Calibre's  1997  and 
1998  fiscal  years;  (2)  we  considered 
Calibre's  "transportation  and 
distribution"  expenses  to  be  tied  to  the 
movement  of  finished  goods  and, 
therefore,  excluded  them  bom  Calibre's 
cost  of  manufacturing;  (3)  we 
reclassified  Calibre's  "service  and  job 
work"  expenses  as  SG&A  expenses;  (4) 
we  excluded  all  depreciation  cost,  as  we 
considered  them  to  be  part  of  FOH; 
and(5)  we  used  Califbre's  sale  of  scrap 
to  offset  its  cost  of  manufacturing,  not 
its  SG&A  expenses.  We  adjusted  the 
profit  percentage  calculated  by  the 
respondents  to  reflect  the  average  profit 
from  both  Calibre's  1997  and  1998  fiscal 
years.  In  addition,  we  removed  from  the 
profit  calculation  the  excise  duties  and 
sales  taxes.  See  Persulfates  Preliminary 
Determination,  61  FR  at  68236. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  the  period 
December  27, 1999,  through  June  30, 
2998. 


Manufacturer/exporter 

Martin 
(percent) 

Shanghai  Ai  Jian  Import  &  Ex- 
port Corporation  

Sinochem  Jiangsu  Wuxi  Import 
&  Export  Corporation  

4.27 
5.34 

Interested  parties  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  publication.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  no  later  than  35 


days  after  the  date  of  publication, 
parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issues  and  (2)  a 
brief  summary  of  the  argument.  Parties 
are  also  encouraged  to  provide  a 
siunmary  of  the  arguments  not  to  ixc^ed 
five  pages  and  a  table  of  stat  j'  s 
regulations,  and  cases  cited. 

The  Department  will  subsequently  - 
issue  the  final  results  of  thus 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  the  hearing, 
if  held,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

The  Department  shall  determine  and 
the  Customs  Service  shall  assess 
antidiunping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  this  review  and  for  future 
deposits  of  estimated  duties.  For 
assessment  purposes,  we  do  not  have  - 
the  information  to  calculate  an 
estimated  entered  value.  Accordingly, 
we  have  calciUated  importer  specific 
duty  assessment  rates  for  the 
merchandise  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  and  dividing  this  amount  by  the 
total  quantity  of  those  sales.  This  rate     ' 
will  be  assessed  uniformly  on  all  entries 
of  that  particular  importer  made  during 
the  FOR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
antidumping  duty  administrative  review 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  each  reviewed 
company  will  be  that  established  in  the 
final  results  of  this  administrative 
review;  (2)  the  cash  deposit  rate  for 
Guangdong  Petroleum  will  continue  to 
be  34.97  percent,  the  company-specific 
rate  from  the  LTFV  investigation;  (3)  the 
cash  deposit  rate  for  all  other  PRC 
exporters  will  continue  to  be  119.02 
percent,  the  PRC-wide  rate  established 
in  the  LTFV  investigation;  and  (4)  the 
cash  deposit  rate  for  non-PRC  exporters 
of  subject  merchandise  frtim  the  PRC 
will  be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These 
reqtiirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 
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Notification  of  Interest  Parties. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act 

Dated:  July  30, 1999. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-20337  Filed  8-3-99;  8:45  am] 
BILUNQ  COOE  9810-06-M 


DEPARTMENT  OF  COMMERCE 

bitwnatioiMl  Trade  Administration 
(A-201-S04] 

Porcalain  on  Oteai  Cookwara  From 
Maxico:  Nolica  of  Panal  Daciaion  and 
Amandad  Final  Raaulta  of 
Antidumping  Duty  Adminiatraliva 
Raviaw  in  Accordanca  With  Daciaion 
Upon  Ramand 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  panel  decision  and 
amendment  to  final  results  of 
antidumping  duty  administrative  review 
in  accordance  with  decision  upon 
remand. 

SUMMARY:  As  a  result  of  a  remand  from 
a  Binational  Panel,  convened  pursuant 
to  the  North  American  Free  Trade 
Agreement,  the  Department  of 
Commerce  is  amending  its  final  results 
in  the  ninth  antidumping  duty 
administrative  review  of  Porcelain-on- 
Steel  Cookware  from  Mexico  (December 
1, 1994-November  30, 1995).  The 
Department  of  Commerce  has 
determined,  in  accordance  with  the 
instruction  of  the  Binational  Panel,  the 
dumping  margin  for  entries  of 
porcelain-on-steel  cookware  from 
Mexico  produced  by  Esmaltaciones  de 
Norte  America.  S.A.  de  C.V.  to  be  16.97 
percent.  The  margin  for  Cinsa,  S.A.  de 
C.V.  is  not  affected  by  this  remand. 
EFFECTIVE  OATE:  August  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Johnson  or  David  J. 


Goldberger,  Office  2,  AD/CVD 
Enforcement  Group  I,  Import 
Administration,  Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington  DC  20230;  telephone  (202) 
482-4929,  or  482-4136.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  7, 1997,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Re^er  (62  FR  42496) 
the  final  results  of  antidumping  duty 
administrative  review  for  Porcelain-on- 
Steel  Cookware  from  Mexico. 
Subsequent  to  the  final  results, 
Columbian  Home  Products  (the 
petitioner),  Cinsa,  S.A.  de  C.V.  (Cinsa) 
and  Esmaltaciones  de  Norte  America, 
S.A.  de  C.V.  (ENASA)  challenged  the 
Department's  findings  and  requested 
that  the  Binational  Panel  (the  Panel) 
review  the  final  results. 

Thereafter,  the  Panel  remanded  the 
Department's  final  results  vtrith  respect 
to  one  issue — whether  the  Department 
should  utilize  the  indirect  selling 
expense  ratio  submitted  by  Yamaka 
CUna  (Yamaka)  in  determining 
Yamaka's  indirect  selling  expenses  on 
its  sales  of  porcelain-on-steel  cookware 
produced  by  ENASA.  Specifically,  the 
Panel  directed  the  Department  (1)  to 
determine,  after  addressing  both  the 
petitioner's  ministerial  error  letter  and 
Cinsa's  submission  opposing  the 
petitioner's  letter,  whether  the 
Department  did  in  fact  make  a 
ministerial  error;  (2)  if  it  did,  to  correct 
the  error,  and  (3)  in  making  any 
correction,  to  consider  comments  from 
the  parties  on  the  proper  calculation, 
specifically  address  those  comments  in 
its  remand  determination,  and  explain 
the  basis  for  the  correction  in  detail. ' 

We  have  determined  that  the  use  of  an 
indirect  selling  expense  ratio  for 
affiliated  importer  Global  Imports,  Inc., 
rather  than  the  indirect  selling  expense 
ratio  for  affiliated  importer  and  reseller 
Yamaka  in  calculating  the  margin  for 
Yamaka's  sales  of  porcelain-on-steel 
cookware  produced  by  ENASA,  was  in 
fact  a  ministerial  error  and  have, 
therefore,  corrected  that  error.  The 
Department  submitted  its  remand 
determination  on  Jime  4, 1999. 

On  July  20, 1999,  the  Panel  affirmed 
the  remand  determination  of  the 
Department.  (See  Porcelain-on-Steel 
Cookware  from  Mexico  (9th 


'  For  a  complete  discussion  of  the  Department's 
reasoning  in  the  selection  of  an  indirect  selling 
expense  ratio,  see  Redetermination  on  Remand: 
Certain  Porcelain-on-Steel  Cookware  from  Mexico: 
Final  Results  of  Antidumping  Duty  Administrative 
Review  (June  3, 1999). 


Administrative  Review),  USA-97-1904- 
07  (Final  Panel  Order).)  As  a  result,  the 
margin  for  ENASA  increased  fitim  2.74 
to  16.97  percent.  The  margin  for  Cinsa 
is  not  affected  by  this  remand  because 
the  sales  through  Yamaka  consisted 
solely  of  ENASA-produced 
merchandise.  Because  the  Department 
has  since  concluded  additional 
administrative  reviews,  the  cash  deposit 
rate  for  ENASA  remains  that  established 
by  the  most  recently  completed 
administrative  review.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

This  amendment  to  the  final  results  of 
antidumping  duty  administrative  review 
notice  is  in  accordance  with  section 
754(a)(1)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1675(a)(1)),  and  19 
CFR  351.221. 

Dated:  )uly  30, 1999. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-20342  Filed  8-5-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
intamationai  Trada  Adminiatration 

[A-570-825] 

SalMCic  Acid  From  ttia  Paopla'a 
Rapubiic  of  China:  PralimiiMry  Raaulta 
of  Antidumping  Duty  Admlnlatratlva 
Raviaw 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
of  Sebacic  Acid  from  the  People's 
Republic  of  China. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
sebacic  acid  from  the  People'sRepublic 
of  China  in  response  to  requests  from 
the  petitioner.  Union  Camp  Corporation, 
and  the  following  three  respondents: 
Tianjin  Chemicals  Import  and  Export 
Corporation,  Guangdong  Chemicals 
Import  and  Export  Corporation,  and 
Sinochem  International  Chemicals 
Company,  Ltd.  In  addition  to  these  three 
respondents,  the  petitioner  also 
requested  a  review  of  Sinochem  Jiangsu 
Import  and  Export  Corporation,  "rhis 
review  covers  four  exporters  of  the 
subject  merchandise.  The  period  of 
review  is  July  1. 1997.  through  June  30, 
1998. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value. 
Interested  parties  are  invited  to 


Federal  Register / Vol.  64,  No.  151 /Friday,  August  6.  1999/Notices 


42917 


c  ]  mment  on  these  preliminary  results.  If 
tl|iese  preliminary  results  are  adopted  in 
final  results  of  administrative 
iew,  we  will  instruct  the  Customs 
ice  to  assess  antidumping  duties  on 
ies  subject  to  this  review. 
cnVE  date:  August  6, 1999. 
FURTHER  INFORMATION  CONTACT: 
jru  Kim  or  Christopher  Priddy, 
ce  2,  AD/CVD  Enforcement  Group  I, 
port  Administration 'Room  B099, 
emational  Trade  Administration, 
U.JS.  Department  of  Comiperce,  14th 
»t|«et  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(i02) 482-2613  or  (202) 482-1130, 
reipectively. 

A  I^PUCABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
tOjthe  Tariff  Act  of  1930.  as  amended 
(me  Act)  are  references  to  the  provisions 
eftective  January  1, 1995,  the  effective 
e  of  the  amendments  made  to  the  Act 
the  Uruguay  Roimd  Agreements  Act 
).  In  addition,  unless  otherwise 
icated,  all  citations  to  the 
ipartment  of  Commerce's  (the 
partment's)  regidations  are  to  the 

nt  regulations  at  19  CFR  part  351 
ril  1998). 

EMENTARY  INFORINATION: 

ickground 

n  July  21, 1998,  the  Department 
blished  in  the  Federal  Register  at  63 
35909  a  notice  of  "Opportunity  to 
uest  an  Administrative  Review"  of 
antidumping  duty  order  on  sebacic 
a(:id  &x)m  the  People's  Republic  of 
CJIiina  (PRC)  covering  the  period  July  1, 
1^7,  through  Jime  30, 1998. 

pn  July  30, 1998,  in  accordance  with 
19  CFR  351.213(b).  the  petitioner 
nested  that  we  conduct  an 

strative  review  of  Tianjin 
emicals  Import  and  Export 
rporation  (Tianjin),  Guangdong 
emicals  Import  and  Export 
Cbrporation  (Guangdong),  Sinochem 
International  Chemicals  Company,  Ltd. 
(^|CC)  and  Sinochem  Jiangsu  Import 
ajui  Export  Corporation  (Jiangsu).  On 
Ji  iy  29, 1998,  Tianjin,  Guangdong,  and 
S  ICC  also  requested  that  we  conduct  an 
ai  itninistrative  review.  We  published  a 
n  :kice  of  initiation  of  this  antidimiping 
d  Jty  administrative  review  on  August 
2  'l  1998,  at  63  FR  45796.  On  September 
1  [l998.  we  issued  questionnaires  to  the 
f(  itu  respondents.  Tianjin,  SICC,  and 
Guangdong  submitted  responses  to 
sf^ons  A,  C,  and  D  of  the  antidumping 
qtJBStionnaire  on  October  9, 1998,  and 
Ncivember  2, 1998.  The  Department 
issued  its  supplemental  questionnaires 
O]  January  8. 1999.  and  received 
ni!  ponses  to  the  questionnaires  in 
F  3  jruary  and  March  1999.  Jiangsu  did 


not  respond  to  the  Department's 
questionnaire. 

On  December  29, 1998,  the 
Department  invited  interested  parties  to 
provide  publicly  available  information 
(PAI)  for  valuing  the  factors  of 
production  and  for  siuTogate  coimtry 
selection.  We  received  responses  from 
the  interested  parties  on  January  25, 
1999,  and  February  18. 1999,  and 
additional  comments  on  March  1, 1999. 
On  March  12, 1999,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act,  the 
Department  postponed  the  deadline  for 
issuing  the  preliminary  results  of  this 
review.  See  Sebacic  Acid  from  the 
People's  Republic  of  China: 
Postponement  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  64  FR  13771  (March  22, 1999). 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  order 
are  all  grades  of  sebacic  acid,  a 
dicarboxylic  acid  with  the  formiUa 
(CH2)8(COOH)2,  which  include  but  are 
not  limited  to  CP  Grade  (SOOppm 
maximum  ash,  25  maximiun  APHA 
color).  Purified  Grade  (lOOOppm 
maximum  ash,  50  maximum  APHA 
color),  and  Nylon  Grade  (SOOppm 
maximum  ash,  70  maximum  ICV  color). 
The  principal  difference  between  the 
grades  is  the  quantity  of  ash  and  color. 
Sebacic  acid  contains  a  minimum  of  85 
percent  dibasic  acids  of  which  the 
predominant  species  is  the  CIO  dibasic 
acid.  Sebacic  acid  is  sold  generally  as  a 
free-flowing  powder/flake. 

Sebacic  acid  has  numerous  industrial 
uses,  including  the  production  of  nylon 
6/10  (a  pol}rmer  used  for  paintbrush  and 
toothbrush  bristles  and  paper  machine 
felts),  plasticizers,  esters,  automotive 
coolants,  polyamides,  polyester  castings 
and  films,  inks  and  adhesives, 
lubricants,  and  polyurethane  castings 
and  coatings. 

Sebacic  acid  is  currently  classifiable 
under  subheading  2917.13.00.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  piuposes,  oiu° 
written  description  of  the  scope  of  this 
proceeding  remains  dispositive. 

Separate  Rates  . 

It  is  the  Department's  standard  policy 
to  assign  all  exporters  of  the 
merchandise  subject  to  review  in  non- 
market-economy  (NME)  coimtries  a 
single  rate,  imless  an  exporter  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  exports.  To  establish  whether 


an  exporter  is  sufficiently  independent 
of  government  control  to  be  entitled  to 
a  separate  rate,  the  Department  analyzes 
the  exporter  in  light  of  the  criteria 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China.  56  FR  20588  (May  6.  1991) 
[Sparklers],  and  amplified  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR  22585 
(May  2, 1994)  [Silicon  Carbide). 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses:  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measiires  by  the  government 
decentralizing  control  of  companies. 
Evidence  relevant  to  a  de  facto  absence 
of  government  control  with  respect  to 
exports  is  based  on  the  four  factors  of 
whether  the  respondent:  (1)  Sets  its  own 
export  prices  independently  fit)m  the 
government  and  other  exporters;  (2)  can 
retain  the  proceeds  from  its  export  sales; 
(3)  has  the  authority  to  negotiate  and 
sign  contracts;  and  (4)  has  autonomy 
from  the  government  regarding  the 
selection  of  management.  See  Silicon 
Carbide  at  22587  and  Sparklers  at 
20589. 

With  respect  to  SICC.  Tianjin,  and 
Guangdong,  in  our  final  results  for  the 
period  of  review  (POR)  covering  July  1 , 
1996,  through  June  30, 1997,  the 
Department  determined  there  was  both 
de  jure  and  de  facto  absence  of 
government  control  of  each  company's 
export  activities  and  determined  that 
each  company  warranted  a  company- 
specific  dumping  margin.  See  Final 
Results  of  Antidumping  Administrative 
Review:  Sebacic  Acid  From  the  People's 
Republic  of  China,  63  FR  43373  (August 
13,  1998)  [Sebacic  Acid  Third  Review). 
For  this  review,  SICC,  Tianjin,  and 
Guangdong  have  responded  to  the 
Department's  request  for  information 
regarding  separate  rates.  We  have  found 
that  the  evidence  on  the  record  is 
consistent  with  the  final  results  in  the 
previous  administrative  review  and 
continues  to  demonstrate  an  absence  of 
both  de  jure  and  de  facto  government 
control  with  respect  to  their  exports  in 
accordance  with  the  criteria  identified 
in  Sparklers  and  Silicon  Carbide. 

With  respect  to  Jiangsu,  which  did  not 
respond  to  the  questionnaire,  we 
preliminarily  determine  that  this 
company  does  not  merit  a  separate  rate. 
Because  the  Department  assigns  a  single 
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rate  to  companies  in  an  NME  country 
imless  an  exporter  can  demonstrate 
absence  of  government  control,  we 
preliminarily  determine  that  Jiangsu  is 
subject  to  the  country-wide  rate  for  this 
case. 

E]q»ort  Price 

For  SICC,  Tianjin,  and  Guangdong,  we 
calculated  export  price  (EP),  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  to  unaffiliated 
customers  in  the  United  States  prior  to 
importation  and  because  constructed 
export  price  (CEP)  methodology  was  not 
otherwise  warranted  based  on  the  facts 
of  record.  We  calciilated  EP  based  on 
packed  GIF  prices  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  fiom  the  starting  price  for 
foreign  inland  freight,  foreign  brokerage 
and  handling,  ocean  freight,  and  marine 
insurance.  Because  all  reported 
movement  services  were  provided  by 
NME  companies,  we  based  the  charges 
associated  with  these  services  on 
surrogate  rates  from  India.  See  "Normal 
Value"  section  for  further  discussion. 

Nonnal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
normal  value  (NV)  using  a  factors-of- 
production  methodology  if:  (1)  The 
merchandise  is  exported  fiom  an  NME 
country,  and  (2)  the  information  does 
not  permit  the  calculation  of  NV  using 
home-market  prices,  third-country 
prices,  or  constructed  value  (CV)  under 
section  773(a)  of  the  Act. 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  previous 
antidumping  cases.  Furthermore, 
available  information  does  not  permit 
the  calculation  of  NV  using  home 
market  prices,  third  country  prices,  or 
CV  under  section  773(a)  of  the  Act.  In 
accordance  with  section  771(18)(C)(i)  of 
the  Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  imtil  revoked  by  the 
administering  authority.  None  of  the 
parties  to  this  proceeding  has  contested 
such  treatment  in  this  review. 
Therefore,  we  treated  the  PRC  as  an 
NME  country  for  piuposes  of  this 
review  and  calculated  NV  by  valuing 
the  factors  of  production  in  a 
comparable  market  economy  country 
which  is  a  significant  producer  of 
comparable  merchandise. 

Section  773(c)(4)  of  the  Act  and  19 
CFR  351.408  direct  us  to  select  a 
surrogate  country  that  is  economically 
comparable  to  the  PRC.  On  the  basis  of 
per  capita  gross  domestic  product 
(GDP),  the  growth  rate  in  per  capita 


GDP,  and  the  national  distribution  of 
labor,  we  find  that  India  is  a  comparable 
economy  to  the  PRC.  See 
"Memorandiun  from  Director,  Office  of 
Policy,  to  Office  Director,  AD/CVD 
Group  I,  Office  2,"  dated  December  21, 
1998. 

Section  773(c)(4)  of  the  Act  also 
requires  that,  to  the  extent  possible,  the 
Department  use  a  surrogate  country  that 
is  a  significant  producer  of  merchandise 
comparable  to  sebacic  acid.  Although 
we  do  not  have  information  about  the 
quantity  of  sebacic  acid  produced  in 
hidia,  we  found  that  information 
contained  in  the  respondents'  February 
18, 1999,  submission  indicates  that 
India  was  a  producer  of  sebacic  acid 
diuing  the  POR.  In  addition,  we 
determined  in  prior  reviews  of  this 
order  that  India  was  a  significant 
producer  of  comparable  merchandise 
(i.e..  oxalic  acid).  See  Sebacic  Acid 
Third  Review.  We  find  that  India  fulfills 
both  statutory  requirements  for  use  of  a 
surrogate  country  and  continue  to  use 
India  as  the  surrogate  coimtry  in  this 
administrative  review.  We  have  used 
publicly  available  information  relating 
to  India,  imless  otherwise  noted,  to 
value  the  various  factors  of  production. 

For  piuposes  of  calculating  NV,  we 
valued  PRC  factors  of  production  in 
accordance  with  section  773(c)(1)  of  the 
Act.  Factors  of  production  include,  but 
are  not  limited  to:  (1)  Hours  of  labor 
required;  (2)  quantities  of  raw  materials 
employed;  (3)  amounts  of  energy  and 
other  utilities  consumed;  and  (4) 
representative  capital  cost,  including 
depreciation.  In  examining  surrogate 
values,  we  selected,  where  possible,  the 
pubUcly  available  value  which  was:  (1) 
an  average  non-export  value;  (2) 
representative  of  a  range  of  prices  either 
within  the  POR  or  most 
contemporaneous  with  the  POR;  (3) 
product-specific;  and  (4)  tax-exclusive. 
For  a  more  detailed  explanation  of  the 
methodology  used  in  calculating  the 
various  surrogate  values,  see 
"Memorandum  to  the  File  from  Case 
Analyst:  Calculations  for  the 
Preliminary  Results,"  dated  August  2, 
1999.  In  accordance  with  this 
methodology,  we  valued  the  factors  of 
production  as  follows: 

We  valued  castor  oil  and  castor  seed 
using  1998  price  data  from  the  Solvent 
Extractors  Association  of  India  provided 
by  the  petitioner  in  its  January  25, 1999, 
submission.  For  the  castor  oil  that 
Hengshui  Dongfeng  Chemical  Factory 
purchased  frtim  a  market  economy  and 
paid  for  in  market  economy  currency, 
we  used  the  actual  price  paid  for  the 
input  to  calculate  the  factors-based  NV 
in  accordance  with  19  CFR 
351.408(a)(1).  Handan  Fuyang  Sebacic 


Acid  Factory  (Handan)  claimed  it 
obtained  castor  oil  fiom  a  market 
economy  source  and  paid  market 
economy  prices  for  this  factor,  but 
Handan  did  not  provide  the  necessary 
price  data.  Therefore,  we  have  valued 
Handan's  castor  oil  consumption  based 
on  the  Indian  surrogate  value  for  castor 
oil. 

For  macropore  resin,  we  used  the 
value  for  activated  cartran.  Consistent 
with  our  methodology  used  in  the  third 
review  of  this  proceeding,  we  valued 
activated  carbon  using  export  prices  as 
quoted  in  the  Chemical  Weekly.  For 
caustic  soda,  cresol,  phenol,  sulfuric 
acid,  and  zinc  oxide,  we  used  published 
market  prices  reported  in  the  Chemical 
Weekly.  For  caustic  soda  and  sulfuric 
acid,  because  price  quotes  reported  in 
the  Chemical  Weekly  are  for  chemicals 
with  a  100  percent  concentration  level, 
we  made  chemical  purity  adjustments 
according  to  the  particular 
concentration  levels  of  caustic  soda  and 
sulfuric  acid  used  by  the  respondents. 
For  sodium  chloride  (also  referred  to  as 
sodium  chlorite  or  vacuum  salt),  we 
used  Indian  import  values  from  the 
Monthly  Statistics  of  the  Foreign  Trade 
of  India  (Monthly  Statistics)  for  the 
period  April  1996  though  February 
1997. 

Where  appropriate,  we  adjusted  the 
values  reported  in  the  Chemical  Weekly 
to  exclude  sales  and  excise  taxes.  For 
those  values  not  contemporaneous  with 
the  POR,  we  adjusted  for  inflation  using 
the  wholesale  price  indices  (WPI) 
published  by  the  International  Monetary 
Fund  (IMF):  We  made  further 
adjustments  to  account  for  freight  costs 
between  the  suppliers'  buildings  and 
the  respondents'  sebacic  acid 
manufecturing  facilities. 

In  accordance  with  our  practice,  we 
added  to  CIF  import  values  from  India 
a  surrogate  fi«ight  cost  using  the  shorter 
of  the  reported  distances  fiom  either  the 
closest  PRC  port  to  the  fectory  or  from 
the  domestic  supplier  to  the  factory.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  the  People's 
Republic  of  China.  62  FR  61964,  61977 
(November  20, 1997). 

We  valued  labor  based  on  a 
regression-based  wage  rate  in 
accordance  with  19  CFR  351.408(c)(3). 

To  value  electricity,  we  used  the 
average  rate  applicable  to  medium 
industrial  users  throughout  India  as 
obtained  from  the  "Our  India"  website 
compiled  by  the  Indian  Industrial  and 
Management  Services.  We  adjusted  the 
values  to  reflect  inflation  up  to  the  POR 
using  the  WPI  factors  published  by  the 
IMF.  We  based  the  value  of  steam  coal 
on  April  1996  through  February  1997 
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:  1  aport  values  from  the  Monthly 
<  i  latistics.  We  adjusted  the  steam  coal 
'  rklues  for  inflation  using  the  WPI 
factors  published  by  the  IMF. 

We  based  our  calculation  of  factory 
( lyerhead,  selling,  general  and 
iqministrative  (SG&A)  expenses,  and 
ofit  on  data  contained  in  the  April 
95  Reserve  Bank  of  India  Bulletin  for 
I  he  Indian  metals  and  chemicals 
i  Industries.  To  value  factory  overhead, 
e  summed  those  components  which 
>^rtain  to  overhead  expenses  and 
vided  them  by  the  siun  of  those 
I  :bmponents  pertaining  to  the  cost  of 
nanufactiuing.  We  multiplied  this 
ictory  overhead  rate  by  the  cost  of 
I  aanufacture  divided  by  one  minus  the 
1  actory  overhead  rate.  Using  the  same 
iiQurce,  we  also  calculated  Uie  SG&A 
lite  as  a  percentage  of  the  cost  of 
anufactiuing.  We  calculated  profit  as 
ercentage  of  the  cost  of  production 
e.,  materials,  energy,  labor,  factory 
erhead,  and  SG&A). 
To  value  plastic  and  woven  bags,  we 
ed  import  values  from  the  Monthly 
atistics.  For  jumbo  bag  valuation,  we 
ed  a  value  fitjm  Monthly  Statistics  as 
und  in  the  Department's  Index  of 
ctor  Values  for  Use  in  Antidumping 
ty  Investigations  Involving  Products 
m  the  People's  Republic  of  China 
dex  of  Factor  Values).  We  adjusted 
ese  three  values  to  reflect  inflation  up 
the  POR  using  the  WPI  published  by 
e  IMF.  Additionally,  we  adjusted 
ese  values  to  account  for  freight  costs 
curred  between  the  suppliers  and 
bacic  acid  producers. 
In  valuing  foreign  inland  trucking 
ight,  the  Department  relied  upon  data 
m  the  Times  of  India  as  foimd  in  the 
partment's  Index  of  Factor  Values;  for 
reign  inland  rail  rates  the  Department 
lied  upon  data  from  Certain  Helical 
ring  Lock  Washers  from  the  People's 
public  of  China:  Final  Results  of 
tidumping  Duty  Administrative 
view,  64  FR  13401  (March  18, 1999). 
b  value  ocean  freight,  we  used  a  price 
( iiote  from  Sealand  Shipping,  Inc.,  for 

I  merchandise  comparable  to  sebacic  acid 
^^e.,  oxalic  acid).  For  marine  insurance 
ii^d  foreign  brokerage  and  handling 
(Xpenses,  we  used  public  information 
Imported  in  the  antidumping  duty 
investigations  of  sulfur  dyes  and 
^ttainless  steel  bar  from  India, 

I I  spectively.  See  Final  Determination  of 
I !  jles  at  Less  Than  Fair  Value:  Sulfur 
D/es,  Including  Vat  Dyes  from  India,  58 
ri  11835  (March  1, 1993);  Final 
itetermination  of  Sales  at  Less  Than 
J'd/r  Value:  Stainless  Steel  Bar  from 
il^dia,  59  FR  66915  (December  28.  1994). 

Consistent  with  the  methodology 
^iiployed  in  the  previous 
i  ( iministrative  review  for  sebacic  acid. 


we  have  determined  that  fatty  acid, 
glycerine,  and  castor  seed  cake  (when 
castor  oil  is  self-produced)  are  by- 
products. Because  they  are  by-products, 
we  subtracted  the  sales  revenue  of  fatty 
acid,  glycerine,  and.  where  applicable, 
castor  seed  cake,  bom  the  estimated 
production  costs  of  sebacic  acid.  This 
treatment  of  by-products  is  also 
consistent  with  generally  accepted 
accounting  principles.  See  Cost 
Accounting:  A  Managerial  Emphasis 
(1991)  at  pages  539-544.  To  value  fatty 
acid  and  glycerine,  we  used  prices 
published  in  Chemical  Weekly.  We 
valued  castor  seed  cake  using  market 
prices  quoted  in  The  Economic  Times  of 
India  (Mumbai)  for  certain  months 
within  the  POR. 

We  also  allocated  a  by-product  credit 
for  glycerine  to  the  production  cost  for 
the  co-product  capryl  alcohol.  We 
deducted  a  by-product  credit  for 
glycerine  from  both  sebacic  acid  and 
capryl  alcohol  based  on  the  ratio  of  the 
value  of  sebacic  acid  to  the  total  value 
of  both  sebacic  acid  and  capryl  alcohol. 

Consistent  with  the  methodology 
employed  in  the  previous 
administrative  re^^w,  we  have 
determined  that  capryl  alcohol  is  a  co- 
product  and  have  dlocated  the  factor 
inputs  based  on  the  relative  quantity  of 
output  of  this  product  and  sebacic  acid. 
Additionally,  we  have  used  the 
production  times  necessary  to  complete 
each  production  stage  of  sebacic  acid  as 
a  basis  for  allocating  the  amoimt  of 
labor,  energy  usage,  and  factory 
overhead  among  the  co-product(s).  This 
treatment  of  co-products  is  consistent 
with  generally  accepted  accounting 
principles.  See  Cost  Accounting:  A 
Managerial  Emphasis  (1991)  at  pages 
528-533.  To  value  capryl  alcohol, 
consistent  with  our  meUiodology  from 
the  previous  administrative  review,  we 
used  market  prices  reported  in  the 
Chemical  Weekly  for  November  1997 
and  January  1998  and  adjusted  the 
prices  for  sales  and  excise  taxes. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margins  exist  for  the 
period  July  1, 1997,  through  June  30. 
1998: 


Manufacturer/Exporter 

Margin 
(percent) 

Tianjin  Chemicals  l/E  Corp 

Sinochem  International  Chemi- 
cals Corp 

6.16 
0.00 

Guangdong  Chemicals  l/E 

Corp 

Country-Wide  Rate 

15.01 
243.40 

Interested  parties  may  request  a 
hearing  within  30  days  of  the 


publication  of  this  notice.  See  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of  the 
publication  of  this  notice  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  publication.  Rebuttal  briefs,  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  no  later  than  35  days  after  the 
date  of  publication.  Parties  who  submit 
case  briefs  or  rebuttal  briefs  in  this 
proceeding  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument.  Parties  are  also  encouraged  to 
provide  a  siunmary  of  the  argimients  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 

The  Department  will  subsequently 
issue  a  notice  of  the  final  results  of  this 
administrative  review  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
no  later  than  120  days  after  the  date  of 
publication  of  this  notice. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated  an  importer- 
specific  assessment  rate  based  on  the 
ratio  of  the  total  amoimt  of  antidumping 
duties  calculated  for  the  examined  sales 
to  the  total  entered  value  of  the 
excunined  sales.  This  rate  will  be 
assessed  imiformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  For  the  reviewed 
companies  named  above  which  have 
separate  rates  (SICC,  Tianjin,  and 
Guangdong),  the  cash  deposit  rates  will 
be  the  rates  for  those  firms  established 
in  the  final  results  of  this  administrative 
review;  (2)  for  companies  previously 
found  to  be  entitled  to  a  separate  rate 
and  for  which  no  review  was  requested, 
the  cash  deposit  rates  will  be  the  rate 
established  in  the  most  recent  review  of 
that  company;  (3)  for  all  other  PRC 
exporters  of  subject  merchandise,  the 
cash  deposit  rates  will  be  the  PRC 
country-wide  rate  indicated  above:  and 
(4)  the  cash  deposit  rate  for  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC  will  be  the  rate  applicable  to 
the  PRC  supplier  of  that  exporter.  These 
deposit  rates,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
/ 


42920 


Federal  Register /Vol.  64,  No.  151 /Friday,  August  6,  1999 /Notices 


final  results  of  the  next  administrative 
review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidiunping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failiue  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidiunping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  July  30, 1999. 
loaeph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-20338  Filed  8-5-99;  8:45  am] 

MUJNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

IntomaAkxuil  Trade  Adminlatration 

[A-^27-001] 

Continuation  of  Antidumping  Duty 
Order:  Sorbitol  From  France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  continuation  of 
antidumping  duty  order:  Sorbitol  from 
France. 

SUMMARY:  On  February  4, 1999,  the 
Department  of  Commerce  ("the 
Department"),  piusuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  from 
1930,  as  amended  ("the  Act"), 
determined  that  revocation  of  the 
antidumping  duty  order  on  sorbitol 
frtim  France  would  be  likely  to  lead  to 
continuation  or  reciurence  of  dumping 
(64  FR  5636  (February  4, 1999)).  On 
March  10, 1999,  the  International  Trade 
Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  Act, 
determined  that  revocation  of  the 
antidumping  duty  order  on  sorbitol 
bom  France  would  be  lilcely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  Mdthin  a  reasonably  foreseeable 
time  (64  FR  11948  (March  10, 1999)). 
Therefore,  pursuant  to  19  CFR 
351.218(f)(4),  the  Department  is 
publishing  notice  of  the  continuation  of 
the  antidiunping  duty  order  on  sorbitol 
from  France. 


FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW,  Washington,  DC  20230;  telephone: 
(202) 482-6397  or  (202) 482-1560, 
respectively. 
Effective  Date:  March  17, 1999. 

Badcground 

On  October  1, 1998,  the  Department 
initiated,  and  the  Commission 
instituted,  a  sunset  review  (63  FR  52683 
and  63  FR  52757,  respectively)  of  the 
antidumping  duty  order  on  sorbitol 
from  France  pursuant  to  section  751(c) 
of  the  Act.  As  a  result  of  this  review,  the 
Department  found  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  and  notified  the  Commission 
of  the  magnitude  of  the  margin  likely  to 
prevail  were  the  order  to  be  revoked  (see 
Final  Results  of  Expedited  Sunset 
Review:  Sorbitol  from  France,  64  FR 
5636  (February  4, 1999)). 

On  March  10, 1999,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  order  on  sorbitol 
from  France  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (see  Sorbitol  from  France,  (64  FR 
11948  (March  10, 1999)  and  USITC  Pub. 
3165,  Inv.  No.  731-TA-44  (Review)* 
(March  1999)). 

Scope 

The  merchandise  covered  by  this 
antidumping  duty  order  is  crystalline 
sorbitol  from  France,  a  polyol  produced 
by  the  hydrogenation  of  sugars 
(glucose),  used  in  the  production  of 
sugarless  gum,  candy,  groceries,  and 
pharmaceuticals  and  currently 
classifiable  under  HTS  item  number 
2905.44.00.  The  HTS  item  number  is 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  this  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act,  the  Department 
hereby  orders  the  continuation  of  the 
antidumping  duty  order  on  sorbitol 
frt>m  France.  The  Department  will 
instruct  the  U.S.  Customs  Service  to 
continue  to  collect  antidumping  duty 


deposits  at  the  rate  in  effect  at  the  time 
of  entry  for  all  imports  of  subject 
merchandise.  Pursuant  to  section 
751(c)(6)(A)(iii)  of  the  Act,  any 
subsequent  five-year  review  of  this 
order  will  be  initiated  not  later  than  the 
fifth  anniversary  of  the  effective  date  of 
continuation  of  this  order. 

Normally,  the  effective  date  of 
continuation  of  a  finding,  order,  or 
suspension  agreement  will  be  the  date 
of  publication  in  the  Federal  Register  of 
the  Notice  of  Continuation.  As  provided 
in  19  CFR  351.218(f)(4),  the  Department 
normally  will  issue  its  determination  to 
continue  a  finding,  order,  or  suspended 
investigation  not  later  than  seven  days 
after  the  date  of  publication  in  the 
Federal  Register  of  the  Commission's 
determination  concluding  the  sunset 
review  and  immediately  thereafter  will 
publish  its  notice  of  continuation  in  the 
Federal  Register.  In  the  instant  case, 
however,  the  Department's  publication 
of  the  Notice  of  Continuation  was 
delayed.  The  Department  has  explicitly 
indicated  that  the  effective  date  of 
continuation  of  this  order  is  March  17, 
1999,  seven  days  after  the  date  of 
publication  in  the  Federal  Register  of 
the  Commission's  determination.  As  a 
result,  pursuant  to  sections  751(c)(2) 
and  751(c)(6)(A)  of  the  Act.  the 
Department  intends  to  initiate  the  next 
five-year  review  of  this  order  not  later 
than  February  2004. 

Dated:  August  2, 1999. 
Joseph  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-20334  Filed  8-5-99;  8:45  am] 
BILUNG  CODE  351(M}S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-833] 

Stainless  Steel  Bar  From  Japan: 
Initiation  and  Preliminary  Results  of 
Ctianged-Clrcumstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
To  Revoke  Order  In  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed- 
circumstances  antidumping  duty 
administrative  review,  and  intent  to 
revoke  order  in  part. 

SUMMARY:  In  response  to  a  request  by 
Tohoku  Steel  Co.,  Ltd.  (Tohoku),  the 
Department  of  Commerce  (the         ^ 
Department)  is  initiating  a  changed- 
circumstances  antidumping  duty 
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idministrative  review  and  issuing  an 
ntent  to  revoke  in  part  the  antidumping 
luty  order  on  stainless  steel  bar  from 
apan.  Tohoku  requested  that  the 
)epartment  revoke  the  order  in  part 
vith  regard  to  imports  of  K-M35FL  steel 
>ar.  Based  on  the  fact  that  Al  Tech 
Jpecialty  Steel  Corp.,  Dunkirk,  NY, 
Carpenter  Technology  Corp.,  Reading, 
*A,  Republic  Engineered  Steels,  Inc., 
4assillon,  OH,  Slater  Steels  Corp.,  Fort 
Vayne,  IN,  Talley  Metals  Technology, 
nc,  Hartsvllle,  SC,  and  the  United  Steel 
Vorkers  of  America,  AFL-CIO/CLC, 
I  :ollectively  petitioners  in  the  less-than- 
air-value  (LTFV)  investigation  and  also 
n  this  review,  support  Tohoku's  request 
or  a  changed-circumstances  review  and 
1  evocation  in.  part  of  the  order  with 
egard  to  K-M35FL  steel  bar,  we  are 
nitiating  this  review  and  we 
>reliminarily  determine  to  revoke  the 
irder  in  part  with  regard  to  this 
]  nerchandise. 

I  -FFECnVE  DATE:  August  6,  1999. 
XM  FURTHER  INFORMATION  CONTACT: 
4inoo  Hatten  or  Robin  Gray,  Office  of 
.  VD/CVD  Enforcement,  Import 
,  Administration,  International  Trade 
.  Administration,  U.S.  Department  of 
I  Commerce,  14th  Street  and  Constitution 
.  Vvenue,  NW.,  Washington,  DC  20230: 
1  elephone  (202)  482-1690  or  (202)  482- 
<  ^023,  respectively. 
I  lUPPLEMENTARY  INFORMATION: 

:  lackground 

On  June  17, 1999,  Tohoku  requested 
•  hat  the  Department  conduct  a  changed- 
( lircimistances  administrative  review  to 
( letermine  whether  to  revoke  the 
I  intidumping  duty  order  in  part  with 
1  egard  to  K-M35FL  steel  bar,  which  is 
( iiurently  covered  by  the  scope  of  the 
( >rder.  Tohoku  stated  that  the  leaded 
I  teel  product  in  question  is  not 
iroduced  in  commercial  quantities  in 
he  United  States.  With  its  Jime  17, 1999 
I  ubmission,  Tohoku  included  a  letter 
:  rom  the  petitioners  agreeing  to 
'  'ohoku's  request  to  have  K-M35FL 
!  teel  bar  excluded  from  the  scope  of  the 
)  intidumping  duty  order  on  stainless 
i  teel  bar  from  Japan.  As  the  parties  to 
1  his  proceeding  agree  on  the  outcome  of 
be  review,  Tohoku  requests  that  the 
)epartment  issue  its  determination  with 
1  espect  to  the  changed-circumstances 
1  eview  in  an  expedited  fashion  pursuant 
to  19  CFR  351.216(e). 

'  "he  Applicable  Statute 

Unless  otherwise  indicated,  all 
( itations  to  the  statute  are  references  to 
I  be  provisions  effective  January  1, 1995, 
I  he  effective  date  of  the  amencbnents 
iiade  to  the  Tariff  Act  of  1930  (the  Act) 
\y  the  Uruguay  Round  Agreements  Act 


(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (1998). 

Scope  of  Review 

The  products  covered  by  this 
changed-circumstances  review  are 
imports  of  K-M35FL  steel  bar 
manufactiired  by  Tohoku  and  exported 
from  Japan. 

The  scope  of  the  order  covers 
stainless  steel  bar  (SSB).  For  purposes  of 
this  review,  the  term  SSB  means  articles 
of  stainless  steel  in  straight  lengths  that 
have  been  either  hot-rolled,  forged, 
tiuned,  cold-drawn,  cold-rolled  or 
otherwise  cold-finished,  or  groimd, 
having  a  uniform  solid  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons  or  other  convex 
polygons.  SSB  includes  cold-finished 
SSBs  that  are  turned  or  ground  in 
straight  lengths,  whether  produced  bom 
hot-rolled  bar  or  from  straightened  and 
cut  rod  or  wire,  and  reinforcing  bars  that 
have  indentations,  ribs,  groves,  or  other  ' 
deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut-length  fiat-rolled 
products  (i.e.,  cut-length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measiuing  at  least  10  times 
the  thickness  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  imiform  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

Tne  SSB  subject  to  this  order  is 
ciurently  classifiable  under  subheadings 
7222.10.0005,  7222.10.0050, 
7222.20.0005,  7222.20.0045. 
7222.20.0075,  and  7222.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
To  Revoke  Order  In  Part 

Pursuant  to  section  751(d)(1)  of  the 
Act,  the  Department  may  partially 
revoke  an  antidumping  duty  order  based 
on  a  review  under  section  751(b)  of  the 
Act  (i.e.,  a  changed-cfrcumstances 
review).  Section  751(b)(1)  of  the  Act 
requires  a  changed-circumstances 


administrative  review  to  be  conducted 
upon  receipt  of  a  request  containing 
information  concerning  changed 
circumstances  sufficient  to  warrant  a 
review. 

The  Department's  regulations  at  19 
CFR  351.216  provide  that  the 
Department  will  conduct  a  changed- 
circiunstances  administrative  review 
under  19  CFR  351.216(e)  based  upon  an 
affirmative  statement  of  no  interest  from 
the  petitioner  in  the  proceeding  (i.e., 
such  a  statement  constitutes  "changed 
circumstances  sufficient  to  warrant  a 
review").  Section  782(h)  of  the  Act  and 
19  CFR  351.222(g)(l)(i)  provide  fiuther 
that  the  Department  may  revoke  an 
order,  or  revoke  an  order  in  part,  if  it 
determines  that  the  order  under  review 
is  no  longer  of  interest  to  domestic 
iuluivsted  paities.  m  addition,  in  the 
event  that  the  Department  concludes 
that  expedited  action  is  warranted, 
section  351.216(e)  of  the  regulations 
permits  the  Department  to  combine  the 
notices  of  initiation  and  preliminary 
results. 

Therefore,  in  accordance  with 
sections  751(d)  and  782(h)  of  the  Act 
and  19  CFR  351.216  and  351.216(e), 
based  on  petitioners'  affirmative 
statement  of  no  interest  in  the  continued 
application  of  the  order  to  K-M35FL 
steel  bar,  we  are  initiating  this  changed- 
cfrcumstances  administrative  review. 
Based  on  the  fact  that  no  other  domestic 
interested  parties  have  objected  to  the 
position  taken  by  petitioners  that  they 
have  no  further  interest  in  the 
application  of  the  order  to  imports  of  K- 
M35FL  steel  bar  from  Japan,  we  have 
determined  that  expedited  action  is 
warranted,  and  we  are  combining  these 
notices  of  initiation  and  preliminary 
results.  We  have  preliminarily 
determined  that  there  are  changed 
cfrcumstances  sufficient  to  warrant 
partial  revocation  of  the  order  on 
stainless  steel  bar  bom  Japan.  Therefore, 
we  are  hereby  notifying  the  public  of 
ova  intent  to  revoke  in  part  the 
antidumping  duty  order  as  it  relates  To 
imports  of  K-M35FL  from  Japan.  This 
partial  revocation  will  apply  to  all 
entries  of  K-M35FL  from  Japan  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results. 

Public  Comment 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  no  later  than  28  days  after 
the  date  of  publication  of  this  notice,  or 
the  first  workday  thereafter.  Case  briefs 
and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  14  days  after  the  date  of 
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publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
conunents,  limited  to  the  issues  raised 
in  those  ccnunents,  may  be  filed  not 
later  than  21  days  after  the  date  of 
publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  351.303. 
Persons  interested  in  attending  the 
hearing,  if  one  is  requested,  should 
contact  the  Department  for  the  date  and 
time  of  the  hearing.  The  Department 
will  publish  the  fiinal  results  of  this 
changed  circumstances  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  comments. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(b)(1)  and  777(i)(l)  of 
the  Act  and  sections  351.216  and 
351.222  of  the  Department's  regulations. 

Dated:  July  30, 1999. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-20336  Filed  8-5-99;  8:45  am] 
BUJNQ  CODE  351IM>S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-401-<M0] 

Revocation  of  Antlduniping  Rndlng: 
Stainleas  Steel  Plate  From  Sweden 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Conunerce 
ACTION:  Notice  of  revocation  of 
antidiunping  finding:  Stainless  steel 
plate  from  Sweden. 

SUMMARY:  Pursuant  to  section  751(c)  of 
the  Tariff  Act  from  1930,  as  amended 
("the  Act"),  the  United  States 
International  Trade  Commission  ("the 
Commission")  determined  that 
revocation  of  the  antidimiping  finding 
on  stainless  steel  plate  from  Sweden  is 
not  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  (64  FR 
37167  (July  9, 1999)).  Therefore, 
pursuant  to  section  19  CFR 
351.222(i)(l)(iii),  the  Department  of 
Commerce  ("the  Department")  is 
publishing  notice  of  the  revocation  of 
the  antidumping  finding  on  stainless 
steel  plate  from  Sweden.  Pursuant  to 
section  751(c)(6)(A)(iv)  of  the  Act,  the 
effective  date  of  revocation  is  January  1, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner. 
Office  of  Policy  for  Import 


Administration,  International  Trade 

Administration,  U.S.  Department  of 

Commerce,  14th  and  Constitution  Ave., 

NW.,  Washington,  DC  20230;  telephone: 

(202)  482-6397  or  (202)  482-1560, 

respectively. 

EFFECTIVE  DATE:  January  1,  2000. 

Background 

On  August  3, 1998,  the  Department 
initiated,  and  the  Commission 
instituted,  a  sunset  review  (63  FR  41227 
and  63  FR  63748,  respectively)  of  the 
antidumping  finding  on  stainless  steel 
plate  from  Sweden  pursuant  to  section 
751(c)  of  the  Act.  As  a  residt  of  the 
review,  the  Department  foimd  that 
revocation  of  the  antidumping  finding 
would  likely  lead  to  continuation  or 
recurrence  of  dumping  and  notified  the 
Commission  of  the  magnitude  of  the 
margin  likely  to  prevail  were  the  finding 
to  be  revoked.  [See  Final  Results  of 
Expedited  Sunset  Review:  Stainless 
Steel  Plate  from  Sweden,  63  FR  67658 
(December  8,  1998)). 

On  July  9, 1999,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  finding  on  stainless  steel 
plate  would  not  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.  (See  Stainless  Steel  Plate  from 
Sweden,  64  FR  37167  (July  9, 1999)  and 
USrrCTub.  3204,  Inv.  No.  AA1921-114 
(Review)  (July  1999)). 

Scope 

The  merchandise  covered  by  this 
determination  is  stainless  steel  plate 
from  Sweden.  Stainless  steel  plate  is 
commonly  used  in  scientific  and 
industrial  equipment  because  of  its 
resistance  to  staining,  rusting  and 
pitting. 

Stainless  steel  plate  is  classified 
under  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  item 
numbers:7219.1 1.00.00,  7219.12.00.05, 
7209.12.00.15,  7219.12.00.45. 
7219.12.00.65,  7219.12.00.70, 
7219.12.00.80,  7219.21.00.05, 
7219.21.00.50,  7219.22.00.05. 
7219.22.00.10,  7219.22.00.30. 
7209.22.00.60.  7219.31.00.10, 
7219.31.00.50,  7220.11.00.00, 
7222.30.00.00,  and  7228.40.00.00. 
Although  the  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
subject  to  this  order  is  dispositive. 

Determination 

As  a  result  of  the  determination  by  the 
Commission  that  revocation  of  this 
antidumping  finding  is  not  likely  to  lead 
to  continuation  or  recurrence  of  material 


injury  to  an  industry  in  the  United 
States,  the  Department,  pursuant  to 
section  751(d)(2)  of  the  Act,  is  revoking 
the  antidumping  finding  on  stainless 
steel  plate  from  Sweden.  Pursuant  to 
section  751(c)(6)(A)(iv)  of  the  Act,  this 
revocation  is  effective  January  1,  2000. 
The  Department  will  instruct  the  U.S. 
Customs  Service  to  discontinue 
suspension  of  liquidation  and  collection 
of  cash  deposit  rates  on  entries  of  the 
subject  merchandise  entered  or 
withdrawn  from  warehouse  on  or  after 
January  1,  2000.  The  Department  will 
complete  any  pending  administrative 
reviews  of  this  order  and  will  conduct 
administrative  reviews  of  subject 
merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review. 

Dated:  August  2, 1999. 
loseph  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  99-20333  Filed  8-5-99;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

University  of  Texas,  at  ai.,  Notice  of 
Coneolidated  Decision  on  Appiicationa 
for  Duty-Free  Entry  of  Eiectn9n 
Microecopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultiual 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5  P.M.  in  Room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC. 

Docket  Number:  99-013.  Applicant: 
University  of  Texas,  Houston,  TX  77030. 
Instrument:  Electron  Microscope,  Model 
JEM-1010.  Manufacturer:  JEOL  Ltd.. 
Japan.  Intended  Use:  See  notice  at  64  FR 
35127,  June  30, 1999.  Order  Date:  April 
26, 1999. 

Docket  Number:  99-017.  Applicant: 
The  Biunham  Institute,  La  JoUa,  CA 
92037.  Instrument:  Cryo  Electron 
Microscope,  Model  Tecnai  12  Twin. 
Manufacturer:  FEI  Company,  The 
Netherlands.  Intended  Use:  See  notice  at 
64  FR  36338,  July  6, 1999.  Order  Date: 
December  11, 1998. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
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ites  at  the  time  the  instruments  were 
ered.  Reasons:  Each  foreign 
trument  is  a  conventional 
smission  electron  microscope 
)  and  is  intended  for  research  or 
entific  educational  uses  requiring  a 
M.  We  know  of  no  CTEM,  or  any 
er  instrument  suited  to  these 
loses,  which  was  being 
ufactured  in  the  United  States  at  the 
tiitie  of  order  of  each  instrument. 
H- ink  W.  Creel, 

rurector.  Statutory  Import  Programs  Staff. 
llR  Doc.  99-20346  Filed  8-5-99;  8:45  am] 
B  I  LMa  CODE  3S10-OS-P 


E  EPARTMENT  OF  COMMERCE 

h  iramatlonal  Trade  Administration 
(( i  -427-815,  C-475-825,  and  C-580-635] 

Ammndtd  Final  Determination: 
S  WnlsM  Steel  Sheet  and  Strip  In  Coils 
mm  the  Republic  of  Korea;  and 
N0tice  of  Countervailing  Duty  Orders: 
Stainless  Steel  Sheet  and  Strip  In  Coils 
niom  France,  Italy,  and  the  R^pulilic  of 

It"* 

AdENCY:  Import  Administration, 

temational  Trade  Administration, 
Apartment  of  Commerce. 
ECnVE  DATE:  August  6,  1999. 
I  FURTHER  INFORMATION  CONTACT: 
M&rian  Wells  (France),  Cynthia 
Ijliirumalai  (Italy),  and  Eva  Temkin 
(ilJBpublic  of  Korea),  Office  of  AD/CVD 
brcement,  Import  Administration, 
temational  Trade  Administration, 
;.  Department  of  Commerce,  14th 
>t  and  Constitution  Avenue,  NW, 
ishington,  DC  20230;  telephone:  (202) 
:-6309,  (202)  482-4087.  and  (202) 
!-1167,  respectively. 

«  Applicable  Statute  and  Regulations 

hless  otherwise  indicated,  all 
lions  to  the  statute  are  references  to 
provisions  of  the  Tariff  Act  of  1930, 
a^jamended  by  the  Uruguay  Round 
ments  Act  effective  January  1. 
5  ("the  Act").  In  addition,  iinless 
erwise  indicated,  all  citations  to  the 
partment's  regulations  are  to  the 
nt  regulations  codified  at  19  CFR 
P&^  351  (April  1998). 

ipe  of  Orders 

le  products  covered  by  these  orders 
I  certain  stainless  steel  sheet  and  strip 
ill  jcoils.  Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
l^$s  of  carbon  and  10.5  percent  or  more 
o  jchromium,  with  or  without  other 
el  ements.  The  subject  sheet  and  strip  is 
}  a  Qat-rolled  product  in  coils  that  is 
gMater  than  9.5  mm  in  width  and  less 


than  4.75  mm  in  thickness,  and  that  is 
aimealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  [e.g.,  cold-rolled, 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  these 
orders  is  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTSUS")  at  the  following 
subheadings:  7219.13.00.30, 
7219.13.00.50.  7219.13.00.70, 
7219.13.00.80.  7219.14.00.30, 
7219.14.00.65,  7219.14.00.90, 
7219.32.00.05,  7219.32.00.20, 
7219.32.00.25,  7219.32.00.35, 
7219.32.00.36,  7219.32.00.38, 
7219.32.00.42.  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20, 
7219.33.00.25,  7219.33.00.35, 
7219.33.00.36,  7219.33.00.38, 
7219.33.00.42,  7219.33.00.44, 
7219.34.00.05,  7219.34.00.20. 
7219.34.00.25.  7219.34.00.30. 
7219.34.00.35,  7219.35.00.05. 
7219.35.00.15.  7219.35.00.30. 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25. 
7219.90.00.60,  7219.90.00.80. 
7220.12.10.00.  7220.12.50.00. 
7220.20.10.10.  7220.20.10.15. 
7220.20.10.60.  7220.20.10.80, 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15.  7220.20.60.60, 
7220.20.60.80, 7220.20.70.05,        , 
7220.20.70.10,  7220.20.70.15, 
7220.20.70.60,  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30, 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
merchandise  covered  by  these  orders  is 
dispositive. 

Excluded  from  the  scope  of  these 
orders  are  the  following:  (1)  sheet  and 
strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled;  (2)  sheet  and  strip  that  is  cut 
to  length;  (3)  plate  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more);  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm);  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
furtlier  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 


Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  these  orders.  These  excluded 
products  are  described  below: 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by' weight,  between  0:37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sidfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
siilphiHe  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210_and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil' 
widths  of  not  more  than  407  mm  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measiu-able  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  these  orders. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metalUc  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 
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Permanent  magnet  iron-chromiimi- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  these  orders. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12^00  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  ciurently 
available  imder  proprietary  trade  names 
such  as  "Amokrome  III."' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  these 
orders.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromiiun,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high-temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."  2 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  these  orders. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Niunbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynoxl7."^ 


Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  bom  the 
scope  of  these  orders.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  [e.g., 
carpet  knives).'*  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdeniun.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent,  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GINS"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdentmi  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "GIN6".'' 

Amended  Final  Determination 

Republic  of  Korea 

On  May  20, 1999,  the  Department 
released  its  final  determination  in  the 
countervailing  duty  investigation  of 
stainless  steel  sheet  and  strip  in  coils 
bom  the  Republic  of  Korea  ("Korea"). 
Subsequently,  on  June  2, 1999,  the 
petitioners  in  this  investigation  alleged 
that  the  Department  had  made  two 
ministerial  errors  in  calculating  the 
estimated  net  coimtervailable  subsidy 
rate.  We  disagree  with  one  of  the 
petitioners'  allegations  that  we  made  a 
ministerial  error;  the  allegation 
constituted  a  methodological  argument. 
We  agree  with  the  petitioners  that  we 
made  a  ministerial  error  with  regard  to 
their  second  allegation  and  we  have, 
therefore,  made  a  correction  in  the 


'  "Amokrome  III"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
^"Gilphy  36"  is  a  trademark  of  Imphy.  S.A. 
''"Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 


''This  list  of  uses  is  illustrative  aud  provided  for 
descriptive  purposes  only. 

•'"GIN4  Mo."  "GINS"  and  "GINB "  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 


calculations.  This  correction  resulted  in 
the  estimated  net  countervailable 
subsidy  rate  attributable  to  Inchon  fron 
&  Steel  Company's  ("Inchon")  post-1991 
variable  rate  loans  increasing  from  2.64 
percent  ad  valorem  to  2.65  percent  ad 
valorem.  The  ministerial  error 
allegations  and  the  Department's 
analysis  are  detailed  in  a  June  17, 1999 
memorandum  to  Bernard  Carreau, 
Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  n,  from  David  Mueller, 
Director,  Office  CVD/AD  Enforcement 
VI  ("Allegations  of  Ministerial  Errors  in 
the  Final  Results  of  the  Countervailing 
Duty  Investigation:  Stainless  Steel  Sheet 
and  Strip  in  Coils  bom  the  Republic  of 
Korea"),  a  public  version  of  which  is  on 
file  in  the  Central  Records  Unit  (Room 
B-099  of  the  Main  Commerce  Building). 
Thus,  the  total  estimated  net 
coimtervailable  subsidy  rate  is  2.65 
percent  ad  'alorem  for  Inchon.  This 
change  does  not  alter  the  "all  others" 
rate. 

Countervailing  Duty  Orders 

In  accordance  with  section  705(d)  of 
the  Act,  on  June  8, 1999,  the  Department 
published  its  final  determinations  in  the 
countervailing  duty  investigations  of 
certain  stainless  steel  sheet  and  strip  in 
coils  from  France  (64  FR  30774),  Italy 
(64  FR  30624),  and  Korea  (64  FR  30636). 
On  July  19,1999,  the  International  Trade 
Commission  ("ITC")  notified  the 
Department  of  its  final  determination, 
pursuant  to  section  705(b)(l)(A)(i)  of  the 
Act,  that  an  industry  in  the  United 
States  suffered  material  injury  as  a 
result  of  subsidized  imports  of  stainless 
steel  sheet  and  strip  in  coils  frtim 
France,  Italy,  and  Korea. 

Therefore,  countervailing  duties  will 
be  assessed  on  all  unliquidated  entries 
of  stainless  steel  sheet  and  strip  in  coils 
from  France,  Italy,  and  Korea  entered,  or 
withdravra  from  warehouse,  for 
consumption  on  or  after  November  17, 
1998,  the  date  on  which  the  Department 
published  its  preliminary  countervailing 
duty  determinations  in  the  Federal 
Register,  and  before  March  17. 1999,  the 
date  the  Department  instructed  the  U.S. 
Customs  Service  to  discontinue  the 
suspensions  of  liquidation  in 
accordance  with  section  703(d)  of  the 
Act,  and  on  all  entries  and  withdrawals 
on  or  after  the  date  of  publication  of 
these  coimtervailing  duty  orders  in  the 
Federal  Register.  Section  703(d)  states 
that  the  suspension  of  liquidation 
pursuant  to  a  preliminary  determination 
may  not  remain  in  effect  for  more  than 
four  months.  Entries  of  stainless  steel 
sheet  and  strip  in  coils  made  on  or  after 
March  17, 1999,  and  prior  to  the  date  of 
publication  of  these  orders  in  the 
Federal  Register  are  not  liable  for  the 


i  ssessment  of  countervailing  duties  due 
t )  the  Department's  discontinuation, 
sffective  March  17, 1999,  of  the 
3  uspensions  of  liquidation. 

In  accordance  with  section  706  of  the 
4ct,  the  Department  will  direct  U.S. 
[  lustoms  officers  to  reinstitute  the 
suspensions  of  liquidation  and  to  assess, 
i;  pon  further  advice  by  the  Department 
:  ursuant  to  section  706(a)(1)  of  the  Act, 
:  Duntervailing  duties  for  each  entry  of 
:  le  subject  merchandise  in  an  amount 
]  ased  on  the  net  countervailable 
5  ubsidy  rate  for  the  subject 
[fierchandise. 

On  or  after  the  date  of  publication  of 
:  lis  notice  in  the  Federal  Register,  U.S. 
'  lustoms  ofBcers  must  require,  at  the 
>  une  time  as  importers  would  normally 
a  eposit  estimated  duties  on  this 
n  lerchandise,  a  cash  deposit  equal  to  the 
:  Dimtervailable  subsidy  rates  noted 
lelow.  The  All  Others  rates  apply  to  all 
:  roducers  and  exporters  of  stainless 
i  :eel  sheet  and  strip  in  coils  firom 
?  ranee,  Italy,  and  Korea  not  specifically 
:  sted  below.  The  cash  deposit  rates  are 
)5  follows: 
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Producer/exporter 


tance: 

Usinor 

All  Others „ 

Acdai  Speciali  Temi  S.p.A. 

Annex  S.r.L 

All  Others  

4orea: 

Inchon  

Dai  Yang  

Talhan  

Samml 

All  Others  


Net  subsidy 

tBte 

(percent  ad 

valorem) 


5.36 
5.38 

1252 

1.03 

12.09 

2.65 
1.58 
7.00 
59.30 
1.68 


The  Korean  steel  producer  POSCO  is 
9  (eluded  from  these  orders  because  it 
1  »ceived  a  de  minimis  net  subsidy  rate 
)  P  0.65  percent  ad  valorem. 

This  notice  constitutes  the 
I :  luntervailing  duty  orders  with  respect 
( » stainless  steel  sheet  and  strip  in  coils 
lom  France,  Italy,  and  Korea,  pursuant 

0  section  706(a)  of  the  Act.  Interested 

1  irties  may  contact  the  Central  Records 
.  nit,  Room  B-099  of  the  Main 

I  ~.  ommerce  Building,  for  copies  of  an 
1  pdated  list  of  countervailing  duty 
I  >  "ders  currently  in  effect. 

These  countervailing  duty  orders  and 
',  ifaiended  final  determination  are 
jublished  in  accordance  with  section 
'  )6(a)  and  705  of  the  Act  and  19  CFR 
I  il.211  and  351.224. 


Dated:  August  2,  1999. 

Susan  H.  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-20340  Filed  8-5-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Procedures  for  Delivery  of  HEU  Natural 
Uranium  Component  in  the  United 
States 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Commerce 
is  annoimcing  the  final  Procedures  for 
Delivery  of  HEU  Natural  Uraniiui 
Component  in  the  United  States. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Doyle  or  Sally  C.  Gannon, 
Enforcement  Group  III,  Office  IX,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  St.  and  Constitution 
Avenue,  NW..  Washington,  DC  20230, 
telephone:  202-482-3793. 

Background: 

On  April  25, 1996,  Congress  passed 
the  United  States  Enrichment 
Corporation  Privatization  Act  ("USEC 
Privatization  Act"),  42  U.S.C.  2297h,  et 
seq.  The  USEC  Privatization  Act 
requires  the  U.S.  Department  of 
Commerce  ("Department")  to 
administer  and  enforce  the  limitations 
set  forth  in  42  U.S.C.  2297h-10(b)  of  the 
USEC  Privatization  Act.  On  January  7, 
1998,  in  order  to  implement  this 
statutory  mandate,  the  Department 
issued  the  Procedures  for  Delivery  of 
HEU  Natural  Uranium  Component  in 
the  United  States  ("HEU  Procedures"). 
The  purpose  of  issuing  the  HEU 
Procedures  is  to  enhance  the 
predictability  and  transparency  of  the 
administration  and  enforcement  of  the 
above-referenced  limitations. 

On  March  20, 1998,  the  Department 
issued  Annex  1  to  the  HEU  Procedures 
to  clarify  certain  requirements  detailed 
in  the  HEU  Procedures.  On  July  6, 1998, 
the  Department  provided  public 
notification  of  the  HEU  Procedures  and 
Annex  1  to  the  HEU  Procedures  (see  63 
FR  36391  (July  6,  1998)).  On  July  23, 
1998,  the  Department  issued  a  proposed 
Annex  2  to  the  HEU  Procedures 
regarding  re-importation  requirements 
and  requested  public  comment  on 
Annex  2.  The  Department  received 
comments  from  eight  parties. 


On  October  8, 1998,  in  accordance 
with  Section  F  of  the  January  7,  1998, 
HEU  Procedures,  the  Department 
requested  comments  from  parties  on 
necessary  or  desirable  changes  to  the 
HEU  Procedures  (see  63  FR  54108 
(October  8,  1998)).  The  Department 
received  comments  from  eight  parties 
regarding  the  HEU  Procedures.  After 
careful  review  of  the  comments,  and 
after  consultations  with  various  parties, 
the  Department  determined  that 
revision  and  clarification  of  the  HEU 
Procediu^s  were  warranted.  On  March 
26, 1999,  the  Department  provided 
public  notification  of  the  draft  revised 
HEU  Procedures  and  invited  parties  to 
provide  comments  (see  64  FR  14697 
(March  26, 1999)). 

Berause  the  Department  made 
substantive  changes,  in  part  as  a  result 
of  parties'  comments,  the  Department 
determined  on  May  7, 1999,  that  an 
additional  opportunity  to  comment  on 
the  draft  revised  HEU  Procedures  was 
-appropriate  (see  64  FR  25867  (May  13, 
1999)).  The  Department  received 
comments  from  eleven  parties.  After 
careful  review  of  these  comments  and 
consultations  with  various  parties,  the 
Department  has  made  further  revisions 
to  the  draft  HEU  Procedures.  The 
Department  hereby  provides  public 
notification  of  the  final  Procedures  for 
Delivery  of  HEU  Natural  Uranium 
Component  in  the  Unitdd  States,  the 
text  of  which  follows  in  the  Annex  to 
this  notice.  These  final  HEU  Procedures 
replace  all  prior  versions  of  the  HEU 
Procedures,  including  any  annexes,  as 
detailed  above  in  the  "Background" 
section  of  this  notice. 

Dated:  July  26. 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

Annex — Procedures  for  Delivery  of 
HEU  Natural  Uranium  Component  in 
the  United  States 

The  United  States  Enrichment 
Corporation  Privatization  Legislation,  42 
U.S.C.  2297h,  et  seq.  ("USEC 
Privatization  Act"),  directs  the  Secretary 
of  Commerce  to  administer  and  enforce 
Russian-origin  uranium  limitations  set 
forth  in  42  U.S.C.  2297h-10(b). 
Accordingly,  the  U.S.  Department  of 
Commerce  ("Department")  is 
implementing  42  U.S.C.  2297h-10(b)  of 
the  USEC  Privatization  Act  by  issuing 
these  revised  Highly-Enriched  Uranium 
("HEU")  Procedures.  The  authority  to 
implement  the  HEU  Procedures  does 
not  derive  from  the  Tariff  Act  of  1930, 
as  amended.  Therefore,  these  revised 
HEU  Procedures  are  not  subject  to  the 
Agreement  Suspending  the 
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Antidumping  Investigation  on  Uranium 
from  the  Russian  Federation  ("Russian 
Suspension  Agreement"),  57  FR  79235 
(October  30, 1992),  as  amended. 

A.  Coverage 

The  uraniiun  covered  by  the  revised 
HEU  Procedures  is  the  UsOg  or  UjOg 
equivalent  contained  in  the  UFe 
component  of  the  low-enriched  uraniiun 
derived  bom  the  HEU  taken  from 
dismanded  nuclear  warheads,  deemed 
under  United  States  law  for  all  purposes 
to  be  of  Russian  origin,  and  delivered  to 
the  Russian  Executive  Agent  pursuant  to 
42  U.S.C.  2297h-10(b)  of  the  USEC 
Privatization  Act  ("HEU  Natural 
Uranium  Component"). 

B.  Definitions 

The  following  definitions  apply  to  the 
terms  of  the  HEU  Procedures,  including 
all  Attachments  thereto,  and  any 
documentation  submitted  to,  or  released 
by,  the  Department  in  connection  with 
deliveries  of  HEU  Natural  Uranium 
Component 

1.  Account  Administrator — ^means  the 
party  that  administers  an  account  into 
which  the  Russian  Executive  Agent  or  a 
Designated  Agent  takes  delivery  of,  and 
provides  acdount  balance  information 
for,  the  HEU  Natural  Uranium 
Component  prior  to  its  sale  pursuant  to 
the  USEC  Privatization  Act. 

2.  Annual  Maximum  Deliveries — 
means  the  delivery  limitations  to  End- 
Users  as  set  forth  at  42  U.S.C.  2297h~ 
10(b)(5): 

Annual  Maximum  Deuveries  to 
End-Users 


Ye» 

MUlions 

lbs.  UaOs 

equiva- 

ent 

1996 

2 

1999 

4 

2000 

6 

2001 

2002 „ 

2003 „ 

2004 

8 
10 
12 
14 

2005 

16 

2006 

17 

2007 

18 

2008 

19 

2009  and  each  year  thereafter 

20 

3.  Consumption — means  for  use  as 
nuclear  fuel. 

4.  Delivery — means  the  physical  or 
book  transfer  of  the  HEU  Natural 
Uranium  Component  to  the  accoimt  of 
an  End-User  in  the  United  States. 

5.  Designated  Agent — means  any 
party  that  has  been  authorized  by  the 
Ministry  of  Atomic  Energy  of  the 
Russian  Federation  ("MINATOM")  to 


sell  the  HEU  Natural  Uraniiun 
Component. 

6.  Designated  Agent's  Account — 
means  the  account  held  in  the  name  of 
the  Designated  Agent,  or  its  wholly- 
owned  subsidiary,  into  which  only  the 
HEU  Natural  Uranium  Component  is 
delivered  pursuant  to  the  USEC 
Privatization  Act. 

7.  End-User — ^means  an  entity  that 
purchases  natural  uranium  for 
consumption  in  a  nuclear  reactor  in  the 
United  States,  owned  or  operated  by 
itself  or  a  parent,  subsidiary,  or  other 
entity  under  common  ownership  or 
control. 

8.  Executive  Agent — ^means  either  the 
United  States  or  Russian  Federation 
executive  agent  with  the  authority  to 
implement  the  Agreement  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Russian  Federation  Concerning  the 
Disposition  of  Highly  Enriched  Uranium 
Extracted  frt>m  Nuclear  Weapons,  dated 
February  19, 1993  ("HEU  Agreement"). 

9.  Secretary — means  the  Secretary  of 
Commerce  or  a  designee.  The  Secretary 
has  responsibility  for  the  administration 
and  enforcement  of  the  limitations  set 
forUi  in  42  U.S.C.  §  2297h-10(b). 

10.  U3O8  to  UFe  Conversion— 1  KgU  ' 
in  UF6  =  2.61283  lbs.  UaOge. 

11.  Verification — The  process  by 
which  the  Department  examines  the 
records  of  the  party  that  provided  the 
information  being  examined,  and 
interviews  company  personnel  who 
prepared  such  information  and  who  are 
fon^ar  with  the  sources  of  the  data  in 
the  information,  in  order  to  establish  the 
adequacy  and  accuracy  of  submitted 
information. 

12.  Importer  of  Record — ^means  the 
person  by  whom,  or  for  whose  account, 
HEU  Natural  Uranium  Component  is 
imported. 

'  13.  Resale  Party — means  a  seller  of 
HEU  Natural  Uranium  Component 
pursuant  to  Paragraph  G.2. 

C.  Record  Procedures  and  Commercial 
Confidentiality 

1.  Public  Record  and  Access 

a.  HEU  Record:  A  separate  record  for 
documents  and  information  generated 
under  the  HEU  Procedures  shaM  be 
created  under  the  identifying  titie  "HEU 
File"  and  maintained  in  the  CeQtral 
Records  Unit. 

b.  Central  Records  Unit:  Import 
Administration's  Central  Records  Unit 
is  located  at  B-099,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW,  Washington,  DC  20230. 
The  office  hours  of  the  Central  Records 
Unit  are  between  8:30  A.M.  and  5:00 
P.M.  on  business  days. 


c.  The  Central  Records  Unit  is 
responsible  for  maintaining  a  public  and 
an  official  record  for  the  HEU  File.  The 
public  record  will  consist  of  all  material 
contained  in  the  official  record  that  the 
Secretary  determines  is  subject  to 
release  under  the  Freedom  of 
Information  Act  ("FOIA"),  5  U.S.C.  552, 
et  seq.  (1998),  and  disclosed  to  the 
general  public  in  the  Central  Records 
Unit.  The  Secretary  will  charge  an 
appropriate  fee  for  providing  copies  of 
documents.  The  official  record  will 
contain  the  foregoing  information  and 
information  for  which  the  submitter  has 
claimed  an  exemption  to  release  under 
FOIA.  To  the  extent  permitted  by  law, 
such  official  record  will  be  accessible 
only  to  authorized  government  officials. 

d.  FOIA  Release  and  Treatment  of 
Com!lhercial  and  Financial  Information: 
Documents  submitted  to  the  Department 
are  subject  to  release  under  FOIA, 
unless  a  party  claims  protection  frtim 
release  under  a  FOIA  exemption.  In 
order  to  claim  protection  &t>m  release, 

a  party  must  specify  the  information 
which  the  party  seeks  to  protect  from 
release,  provide  an  explanation  as  to 
why  it  should  be  protected,  and  bracket 
such  information.  See  section  4.7  of  the 
Department's  FOIA  regulations,  set  forth 
in  15  CFR  Part  4  (1998).  A  party  making 
a  submission  may  not  claim  its  own 
identity  as  protected  from  release  under 
FOIA.  Although  the  party  making  the 
submission  is  responsible  for  seeking 
protection  from  release  under  FOIA  for 
any  third-party  information  in  its 
submission,  and  for  identifying  such 
information,  the  Department  will 
endeavor  to  protect  price,  quantity,  and 
customer  identity  information  bom. 
release  under  all  FOIA  requests  for  the 
life  of  the  HEU  Agreement  to  the  extent 
allowed  under  the  FOIA  statute.  The 
party  submitting  such  documentation 
may  provide  a  releaseable  public 
version  along  with  the  non-releaseable 
version.  Further  information  on  FOIA 
may  be  accessed  at  http:// 
www.  usdoj.gov/foia. 

e.  Interim  Record:  The  Department 
wiU  create  the  public  record  of  the  HEU 
File.  Within  90  days  &x>m  publication  of 
the  final  revised  HEU  Proosdures,  the 
Department  will  return  to  parties  any 
contracts  and  related  contractual 
information  submitted  pursuant  to  the 
January  7, 1998,  HEU  Ftocedures  and 
will  notify  parties  who  submitted 
additional  information  to  the 
Department,  pursuant  to  the  January  7, 
1998,  HEU  Procedures,  of  the 
opportunity  to  claim  that  documents  are 
exempt  from  release  under  FOIA.  The 
Department  will  also  transfer  other 
documentation  relating  to  the  HEU 
Procedures  bom  the  records  of  the 


Federal  Register/ Vol.  64,  No.  151 /Friday,  August  6,  1999 /Notices 


42927 


Russian  Suspension  Agreement  (A-B21-    E.  Re-Allocation 
802)  to  the  HEU  File. 


2.  Record  Submission  Instructions 

a.  Where  to  file:  For  the  Department 
to  consider  a  submission  to  the  record, 
persons  must  address  and  submit  all 
documents  to:  The  Secretary  of 
Commerce,  Attention:  Import 
Administration,  Central  Records  Unit, 
Room  1870,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
Submissions  may  be  made  between  8:30 
A.M.  and  5:00  P.M.  on  business  days. 
Courtesy  copies  addressed  to  the 
appropriate  employee,  and  designating 
the  employee's  mail  stop  room  nimiber, 
may  be  delivered  to  Room  1874  (Courier 
Delivery  Entrance). 

b.  Required  Header  Information:  Any 
submission  made  to  the  HEU  File  must 
contain  the  following  information  in  the 
upper  right  hand  comer  of  the 
document  in  the  order  presented  below: 
HEU  File,  Number  of  Pages,  Fully 
Releaseable  imder  FOIA,  or,  Not  Fully 
Releaseable  under  FOLA,  Attn:  Uranium 
Program,  Room  7866. 

c.  Number  of  Copies:  Each  submission 
to  the  Department  must  be  accompanied 
by  three  copies  of  the  submission. 
Where  claim  of  exemption  from  release 
under  FOIA  is  made,  the  specific 
portion(s)  of  the  submission  for  which 
exemption  is  claimed  must  be  clearly 
identified  when  the  submission  is  made. 
Upon  receipt,  the  Central  Records  Unit 
will  stamp  the  official  date  of  filing  on 
the  submission. 

D.  Allocation  of  Annual  Maximum 
Deliveries  to  Designated  Agents 

The  Department  recognizes  that 
MINATOM  may  allocate  the  Annual 
Maximum  Deliveries  of  HEU  Natural 
Uranium  Component  among  any 
Designated  Agent(s)  which  it  authorizes 
to  sell  the  HEU  Natiu-al  Uranitun 
Component.  For  each  Designated  Agent 
receiving  a  delivery  allocation, 
MINATOM  will  issue  a  certificate 
identifying  such  Designated  Agent,  the 
duration  of  time  for  which  the 
allocation  is  valid,  and  the  maximum 
annual  amount  to  be  delivered  under 
that  certificate.  The  certificate(s)  will 
also  contain  a  statement  that  the 
material  to  be  delivered  to  the 
Designated  Agent(s}  may  be  sold  in  the 
United  States  in  accordance  with  42 
U.S.C.  2297h-10(b).  No  such  certificate 
shall  be  valid  and  effective  until  such 
time  as  the  Department  receives  a  copy 
of  such  certificate.  The  ctunulative 
quantities  authorized  by  all  such 
certificates  for  each  year  may  not  exceed 
the  Annual  Maximum  Deliveries  for 
such  year. 


Annual  deliveries  allocated  to  a 
Designated  Agent  may  be  re-allocated  to 
any  other  Designated  Agent  or  to 
MDnJATOM  within  the  same  annual 
period  subject  to  the  Annual  Maximum 
Deliveries,  provided  that  MINATOM 
submits  to  the  Department  a  copy  of  the 
amended  and/or  terminated 
certificate(s)  firom  which  the  annual 
delivery  allocation  is  to  be  withdrawn 
and  a  copy  of  the  new  certificate(s)  re- 
allocating the  annual  delivery 
allocation. 

F.  Delivery  Forfeit  and  Flexibility 

On  December  31  of  each  year,  any 
portion  of  the  Annual  Maximum 
Deliveries  not  delivered  that  year  will 
be  forfeited.  In  the  unlikely  event  that 
there  are  transfer,  transportation,  or 
other  difficulties  beyond  the  control  of 
the  Designated  Agent,  the  Department 
may  provide  for  a  30-day  grace  period 
to  complete  the  delivery.  The 
Department  must  be  notified  in  writing 
of  a  request  for  a  30-day  grace  period, 
detailing  the  reasons  for  the  delivery 
delay. 

G.  Swaps,  Exchanges,  Loans,  or  Resales 
of  Material 

1.  Swaps,  Exchanges  or  Loans:  Swaps, 
exchanges  or  loans  of  HEU  Natural 
Uranium  Component  may  be  conducted 
solely  for  the  purpose  of  facilitating 
delivery,  further  processing  and  end-use 
as  nuclear  fuel.  Notification  of  such 
permitted  swaps,  exchanges  or  loans  is 
required  to  be  provided  to  the 
Department  at  the  time  of  the 
transactions,  in  the  format  set  forth  in 
Attachment  One;  however,  no  prior 
approval  by  the  Department  is  required 
to  proceed. '  Examples  of  such  permitted 
swaps,  exchanges  or  loans  are  diose 
designed  to  avoid  transportation  costs. 
The  Department  considers  swaps, 
exchanges  or  loans  that  will  result  in 
sales  for  consumption  in  the  United 
States,  directly  or  indirectly,  in  excess 


'  Parties  need  not  report  as  a  swap  or  exchange 
hereunder  a  routine  adjustment  in  nuclear  material 
accounting  documentation  which  is  intended  only 
to  account  for  the  delivery  by  an  End-User,  in  the 
normal  course  of  a  processing  transaction,  of  HEU 
Natural  Uranium  Component  to  be  used  in  the 
production  of  a  processed  uranium  product  where: 
(i)  prior  to  delivery  of  the  HEU  Natural  Uranium 
Component,  the  processor  produced  the  product 
using  natural  uranium  other  than  the  End-User's 
natural  uranium  to  fulfill  the  contractual  processing 
obligation  to  such  End-User  and  delivered  it  to  a 
downstream  processor;  (ii)  the  adjustment  is 
intended  only  to  ascribe  the  HEU  Natural  Uranium 
Component  to  the  product  delivered  to  the 
downstream  processor  and  to  return  to  the 
upstream  processor  natural  uranium  of  the  origin 
used  to  produce  the  product;  and  (iii)  no  monetary 
or  other  consideration  is  paid  or  given  for  the 
exchange  of  origins  affected  by  the  adjustment. 


of  the  Annual  Maximum  Deliveries  to 
be  circumvention.  Swaps,  exchanges  or 
loans  are  subject  to  verification  by  the 
Department  at  any  time  and  at  its 
discretion. 
2.  Resales: 

a.  The  Department  will  permit  parties 
to  resell  the  HEU  Natural  Uranium 
Component.  If  the  HEU  Natural 
Uranium  Component  is  resold,  the  End- 
User  (or  any  other  entity)  making  the 
resale  must  notify  the  Department  of  the 
date  of  the  resale,  the  entity  to  whom  it 
was  sold,  and  the  volume  resold,  in  the 
format  provided  in  Attachment  One; 
however,  no  prior  approval  by  the 
Department  is  required  to  proceed. 

b.  If  an  End-User  resells  the  HEU 
Natural  Uranium  Component  to  any 
partj'  other  than  another  End-User,  the 
material  must  be  held  in  a  separate 
account  and  quarterly  reports  on  the 
account  balance,  in  the  format  provided 
in  Attachment  Two,  are  required  from 
the  purchaser  of  the  resold  material. 

c.  An  End-User  may  purchase  HEU 
Natural  Uraniimi  Component  on  resale 
only  from  another  End-User  or  an  entity 
utilizing  a  separate  account  and 
providing  quarterly  reports  to  the 
Department  as  noted  in  Paragraph  G.2.b 
above. 

d.  Resales  remain  subject  to  the 
requirements  of  42  U.S.C.  2297h-10(b) 
of  the  USEC  Privatization  Act,  these 
HEU  Procedures,  and  are  also  subject  to 
verification  by  the  Department  at  any 
time  and  at  its  discretion.  Resold 
material  will  not  be  subject  to  the 
Annual  Maximum  Deliveries  in  the  year 
in  which  it  is  resold. 

H.  Post-Delivery  Notification 

For  all  deliveries  of  HEU  Natural 
Uranium  Component,  Designated 
Agents  must  submit  to  the  Department, 
within  ten  (10)  days  of  receipt,  copies  of 
all  delivery  confirmations  provided  to 
the  Designated  Agents  from  the 
appropriate  Account  Administrator. 
Such  confirmations  must  contain  the 
identity  of  the  account  holders  from  and 
to  which  the  material  was  transferred, 
the  quantity  tr^sferred,  and  the  date  of 
delivery.  %. 

/.  Quarterly  Reports 

1.  Designated  Agents 

Designated  Agents  must  submit  for 
the  HEU  File  quarterly  reports  and 
certifications  detailing  all  activity 
relating  to  the  movement  of  HEU 
Natural  Uranium  Component  into  and 
out  of  their  respective  accounts,  in  the 
format  set  forth  in  Attachment  Two. 
These  reports  must  be  submitted  on 
May  1 ,  August  1 ,  November  1 ,  and. 
February  1  of  each  year  for  the  quarters 
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ending  March  31,  June  30,  September 

30,  and  December  31,  respectively. 

2.  Account  Administrators 

Account  Administrators  must  submit 
quarterly  reports  regarding  the  accounts 
holding  the  HEU  Natural  Uranium 
Component,  in  the  format  set  forth  in 
Attachment  Three:  These  reports  must 
be  submitted  on  May  1,  August  1, 
November  1,  and  February  1  of  each 
year  for  the  quarters  ending  March  31 , 
June  30,  September  30,  and  Diecember 

31,  respectively. 

/.  Verification 

The  Department  reserves  the  right  to 
verify  any  information  submitted  to  the 
Department  relating  to  deliveries  imder 
the  USEC  Privatization  Act 
Furthermore,  the  Department  may 
restrict  future  deliveries  from  any 
account  in  which  the  reported  activity 
is  foimd  to  be  in  violation  of  these  HEU 
Procedures  and/or  the  Annual 
Maximum  Deliveries  if  such  violations 
are  not  rectified  to  the  satisfaction  of  the 
Department  and  MINATOM. 

K.  Consultations 

Upon  request,  MINATOM  and  the 
Department  will  hold  consultations 
subsequent  to  the  filing  of  the  quarterly 
reports  due  February  1  of  each  year  for 
the  purpose  of  exchanging/reviewing  all 
data  pertaining  to  deliveries  of  HEU 
Natural  Uranium  Component  under 
these  revised  HEU  Procedures  during 
the  previous  year.  Consultations  may  be 
held  at  other  times  as  necessary. 

L.  Importation/Re-Importation 
Requirements^ 

1.  HEU  Natural  Uranium  Component 
exported  frt>m  the  United  States  for 
further  processing  and  subsequently  re- 
imported: 

The  End-User,  or  its  agent,  or  the 
importer  of  record  must  submit  a 
notification  letter  and  certifications  as 
set  forth  in  Attachment  Foiu. 

2.  HEU  Natural  Uranium  Component 
sold  for  delivery  outside  the  territory  of 
the  United  States  tq  an  End-User  and 
subsequently  imported  to  be  consumed 


by  an  End-User  in  accordance  with 
Annual  Maximum  Deliveries: 

The  End-User  or  its  agent  must  submit 
a  notification  letter  and  certifications  as 
set  forth  in  Attachment  Four. 

3.  tiEU  Natiiral  Uranium  Component 
sold  for  consumption  outside  the  United 
States  to  be  imported  into  the  United 
States  for  further  processing  and 
exportation: 

The  entity  or  importer  of  record  must 
provide  the  information  set  forth  in 
Attachment  Five.  In  addition,  the 
owner,  or  the  importer  of  record,  of  this 
material  must  certify  to  the  Department 
that  the  material  will  not  be  used  in 
(and  was  not  obtained  under)  any 
arrangement,  swap,  exchange,  or  other 
transaction  designed  to  circiunvent  any 
of  the  Agreements  while  in  the  United 
States  and  that  the  owner,  or  the 
importer  of  record,  will  not  circumvent 
(and  has  not  circiunvented)  the  Annual 
Maximum  Deliveries.  The  owner,  or  the 
importer  of  record,  must  also  provide 
the  Department  with  the  expected 
quantity  (UsOs  equivalent,  less  any 
processing  losses)  that  will  be  exported 
fiwm  the  United  States.  There  will  be  no 
time  or  quantity  limitations  on  the 
import  of  HEU  Natural  Uraniiun 
Component  under  this  provision. 

4.  In  all  cases  noted  above,  the  owner 
of  the  HEU  Natural  Uranium 
Component  or  its  agent  must  provide 
the  Department  wiUi  the  required 
information  ten  (10)  days  prior  to  its 
expected  entry  into  the  United  States. 
Within  ten  (10)  days  of  receipt  of  the 
required  information,  the  Department 
will  provide  to  the  United  States 
Customs  Service  the  appropriate 
instructions  to  clear  the  imports.  The 
Department  will  notify  the  importer  of 
record  of  the  issuance  of  such 
instructions. 

M.  Enforcement 

If  the  Department  finds  that  a 
Designated  Agent  has  directly  or 
indirectly  exceeded  its  delivery 
allocation,  the  Department  will  require 
the  Account  Administrator  or  the 
appropriate  entity  to  withhold  any 
further  release  of  HEU  Natiual  Uranium 


Component  from  the  Designated  Agent's 
Account,  until  the  issue  has  been 
satisfactorily  resolved  among  the 
Department,  MINATOM,  and  the 
relevant  Designated  Agent.  The 
Department  will  notify  both  the 
Account  Administrator  and  the  affected 
Designated  Agent  in  writing  of  its 
enforcement  action. 

N.  Future  Revisions 

Any  future  changes  to  these  HEU 
Procedures  will  be  made  only  with 
public  notice  in  the  Federal  Register 
and  an  opportimity  for  interested  party 
comment. 

O.  Revised  Uranium  Import 
Certification 

All  uranium  importers,  regardless  of 
declared  coimtry  of  origin,  must 
continue  to  submit  to  the  U.S.  Customs 
Service  upon  importation  the 
certification  in  the  format  set  forth  in 
Attachment  Six,  unless  said  importer  is 
submitting  certification  information  set 
forth  in  Attachments  4  or  5. 

ATTACHMENT  ONE 

Swaps,  Exchanges,  Loans,  and  Regales 
Notification  Format 

For  each  swap,  exchange,  loan,  or 
resale  imder  a  provision  of  the  HEU 
Procedures,  provide  the  following 
information  to  the  Department: 

1.  The  quantity  and  origin(s)  of  the 
material. 

2.  The  location(s)  of  the  transaction. 

3.  The  parties  involved  in  the 
transaction. 

4.  The  purpose  of  the  transaction. 

5.  The  date  of  the  swap,  exchange, 
loan  or  resale. 

ATTACHMENT  TWO  3 

Designated  Agent  or  Resale  Party 
Quarterly  Report  Form 

Quarterly  Delivery  Report  for  (INSERT 
DATES  AND  DESIGNATED  AGENT  OR 
RESALE  PARTY)  HEU  Natural  Uranium 
Component 

Beginning  Balance  (in  UjOg 
equivalent): 


Transaction  date 

Delivered  from 

Delivered  to 

Quantity  (in  UF(,  and  UiOg  equivalent) 

Transaction  de- 
scription 

Comments 

» 

• 

^The  certifications  required  iinder  this  Paragraph 
are  independent  of  the  general  importer 
certification  requirements  of  the  agreements 
suspending  the  antidumping  investigations  on 
uranium,  as  amended  ("the  Agreements"). 


Certification  number  three  on  Attachment  Four 
(page  two)  and  certifications  numbers  two  and  four 
on  Attachment  Five  (page  two)  will  continue  to  be 
required  only  to  the  extent  they  are  applicable.  At 
such  time  when  the  Agreements  are  no  longer  in 


existence,  the  certifications  under  this  Paragraph 
will  be  amended  to  reflect  the  absence  of  the 
Agreements. 
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Transaction  date 


Delivered  from 


Delivered  to 


Quantity  (in  UFa  arxj  UiOg  equivalent) 


Transaction  de- 
scription 


Comments 


Ending  Balance  (in  U.iOs  equivalent): 


(DESIGNATED  AGENT  OR  RESALE 
PARTY)  certifies  that  it  holds  an  HEU 
Natural  Uraniiun  Component  account  at 
(STATE  NAME  OF  ENTTTYdES))  and 
that  all  HEU  Natural  Uranium 
Component  transferred  from  or  into  this 
(these)  account(s)  diu-ing  calendar 
quarter  (INDICATE  DATES)  has  been 
transferred  for  one  of  the  following 
reasons:  (1)  for  use  luider  an  approved 
matched  sale  under  42  U.S.C.  §  2297h- 
lOfo)  of  the  USEC  Privatization  Act  and 
Article  IV  of  the  Agreement  Suspending 
the  Antidumping  Investigation  on 
Uranium  from  the  Russian  Federation, 
as  amended;  (2)  for  use  in  overfeeding 
in  U.S.  enrichment  facilities  pursuant  to 
42  U.S.C.  §  2297h-10(b)(7);  (3)  for 


delivery  to  an  End-User,  within  the 
Annual  Maximiun  Deliveries  set  forth  in 
the  USEC  Privatization  Act,  at  42  U.S.C. 
§  2297h-l 0(b)(5);  (4)  for  export  out  of  _ 
the  United  States;  (5)  for  further 
processing  on  behalf  of  (NAME  OF 
ENTITY);  or  (6)  for  resale  to  (NAME  OF 
ENTITY). 

(DESIGNATED  AGENT  OR  RESALE 
PARTY)  further  certifies  that,  for  the 
time  period  during  which  the  material 
was  in  its  possession  or  control,  none  of 
the  HEU  Natural  Uraniiun  Component 
transferred  from  or  into  the  account(s) 
during  the  calendar  quarter  (INDICATE 
DATES)  has  been  loaned,  swapped, 
exchanged  or  used  in  any  arrangement 
that  directly  or  indirectly  circiunvents 
the  limitations  set  forth  in  42  U.S.C. 
§  2297h-10(b)  of  the  USEC  Privatization 


Act,  the  Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
from  the  Russian  Federation,  as 
amended,  or  the  Procediu-es  for  Delivery 
of  HEU  Natural  Uranium  Component  in 
the  United  States,  as  revised. 

Signature: 

Printed  Name: 

Title: 

ATTACHMENT  THREE 

Account  Administrator  Quarterly 
Report  Form 

Quarterly  Report  for  (INSERT  DATES 
AND  ACCOUNT  ADMINISTRATOR) 
HEU  Natural  Uraniiun  Component 

Beginning  Balance  (in  UsOs 
equivalent): 


Transaction  date 

Delivered  from 

Delivered  to 

Quantity  (in  UFt,  and  UiOg  equivalent) 

Transaction  de- 
scription 

Comments 

I 

• 

Ending  Balance  (in  UaOg  equivalent): 


(ACCOUNT  ADMINISTRATOR) 
certifies  that  to  the  best  of  its 
knowledge,  the  foregoing  information  is 
true  and  correct. 

Signature: 

Printed  Name: 

Title: 

ATTACHMENT  FOUR  (page  one) 

Importation/Re-Importation 
Notification  Form  and  Certificatioiis 

TOPIC:  Importation/Re-hnportation  of 
Uranium  Under  42  U.S.C.  2297h-10(b) 
of  the  USEC  Privatization  Act 

Pursuant  to  Paragraph  L  of  the 
Procedures  for  Delivery  of  HEU  Natural 
Uranium  Component  in  the  United 
States,  as  revised,  we  hereby  submit 
information  describing  the  importation 
or  re-importation  of  Russian  origin 
uranium  subject  to  the  limitations  set 
forth  in  the  USEC  Privatization  Act,  at 
42  U.S.C.  2297h-10(b): 


Export  (if  Applicable) 

1.  Quantity  of  HEU  Natiual  Uranium 
Component  Exported  (UjOg  equivalent) 
out  of  U.S.: 

2.  Date  of  Export  out  of  U.S.  (if 
available): 

Importation/Re-Importation 

1.  (NUMBER)  lbs.  of  UjOg  equivalent 
contained  in  (NUMBER)  KgU  with 
enrichment  assay  (NUMBER)  wt  %  and 
tails  assay  (NUMBER)  wt  %,  if 
applicable: 

2.  Port  of  Importation/Re-Importation: 

3.  Importer  of  Record: 

4.  Planned  Date  of  Importation/Re- 
Importation: 

5.  End  User: 

6.  Vessel/Airline  Name: 
Also,  please  find  attached  the 

importer  of  record  declaration  regarding 
country  of  origin,  anti-circumvention 
and  qualification  of  this  material  under 
42  U.S.C.  2297h-10(b)  of  the  USEC 
Privatization  Act.  We  also  agree  to 
verification  of  this  information  if 
requested. 

Signature: 

Printed  Name: 


Tide: 

ATTACHMENT  FOUR  (page  two) 

Importation/Re'Importation 
Notification  Form  and  Certifications 

CERTIFICATIONS  TO  U.S.  CUSTOMS 
SERVICE 

A.  (END-USER  or  IMPORTER  OF 
RECORD)  hereby  certifies  that  the  HEU 
Natural  Uranium  Component  of  the 
uranium  being  imported  into  the  United 
States  is  derived  from  Russian  highly 
enriched  uranium  pursuant  to  the 
Agreement  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  the  Russian  Federation 
Concerning  the  Disposition  of  Highly 
Enriched  Uranium  Extracted  from 
Nuclear  Weapons.  The  uranium  being 
imported  was  converted  in  (INSERT 
COUNTRY),  enriched  in  (INSERT 
COUNTRY)  and/or  fabricated  in 
(INSERT  COUNTRY). 

B.  (END-USER  or  IMPORTER  OF 
RECORD)  hereby  certifies  that  the 
material  being  imported  was  not 
obtained  under  any  arrangement,  swap, 
exchange,  or  other  transaction  designed 


^The  Department  will  amend  this  certification  to 
reflect  changes,  if  any,  in  the  existence  of  the 


Agreement  Suspending  the  Antidumping 


Investigation  on  Uranium  from  the  Russian 
Federation,  as  amended. 


:•« 
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to  circumvent  the  limitations  set  forth  in 
42  U.S.C.  2297h-10(b)  of  the  USEC 
Privatization  Act,  42  U.S.C.  2297h,  et 
seq.,  and  the  Procedures  for  Delivery  of 
HEU  Natural  Uranium  Component  in 
the  United  States,  as  revised. 

C.  (END-USER  or  IMPORTER  OF 
RECORD)  hereby  certifies  that  the 
material  being  imported  was  not 
obtained  imder  any  arrangement,  swap, 
exchange,  or  other  transaction  designed 
to  circumvent  any  of  the  agreements 
suspending  the  antidumping 
investigations  on  uranium,  as  amended. 

D.  f^lb-USER  or  IMPORTER  OF 
RECORD)  hereby  certifies  that  the 
uraniiun  being  imported  into  the  United 
States  is  in  compliance  with  42  U.S.C. 
2297h-10{b)  of  the  USEC  Privatization 
Act,  42  U.S.C.  2297h,  et  seq.  The 
material  being  imported  represents 
(NUMBER)  lbs.  UaOg  equivalent  of 
(NUMBER)  lbs.  UaOg  eqiiivalent 
exported  for  further  processing  on 
(DATE)  or  delivered  to  an  End-User 
outside  the  United  States. 

Signature: 
Printed  Name: 
TiUe: 

ATTACHMENT  FIVE  (page  one) 

Importatiim  Notification  Form  and 
Certifications 

TOPIC:  Importation  of  Uraniiun  Under 
42  U.S.C.  2297h-10{b)  of  the  USEC 
Privatization  Act — Consiunption 
Outside  the  United  States 

Piusuant  to  Section  L  of  the 
Procedures  for  Delivery  of  HEU  Natural 
Uranium  Component  in  the  United 
States,  as  revised,  we  hereby  submit 
information  describing  our  scheduled 
importation  of  Russian  origin  uraniimi 
into  the  United  States  for  subsequent 
export: 

1.  Scheduled  Date  of  Importation: 

2.  (NUMBER)  lbs.  of  UjOg  in 
(NUMBER)  KgU  with  enrichment  assay 
(NUMBER)  wt  %  and  tails  assay 
(NUMBER)  wt  %  (if  applicable): 

3.  Port  of  Importation: 

4.  Importer  of  Record: 

5.  Vessel/ Airline: 

6.  Parties  Providing  Further 
Processing  and/or  storage: 

7.  Anticipated  Date  of  Export  out  of 
U.S.  (if  available): 

8.  Non-U.S.  End-User: 
Also,  please  find  attached  the 

importer  of  record  declaration  regarding 
country  of  origin,  anticircumvention, 
and  qualification  of  the  material  under 
42  U.S.C.  2297h-10(b)  of  the  USEC 
Privatization  Act.  We  also  agree  to 
verification  of  this  information  if 
requested. 

Signature: 

Printed  Name: 


Title: 

ATTACHMENT  FIVE  (page  two) 

Importation  Notification  Form  and 
Certificatioiis 

CERTIFICATIONS  TO  U.S.  CUSTOMS 
SERVICE 

1 .  (OWNER  or  IMPORTER  OF 
RECORD)  hereby  certifies  that  the  HEU 
Natural  Uranium  Component  of  the 
uranium  being  imported  into  the  United 
States  is  derived  from  Russian  highly 
enriched  uranium  pursuant  to  the 
Agreement  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  the  Russian  Federation 
Concerning  the  Disposition  of  Highly 
Enriched  Uraniiun  Extracted  from 
Nuclear  Weapons.  The  uranium  being 
imported  was  converted  in  (INSERT 
COUNTRY),  and/or  enriched  in 
(INSERT  COUNTRY),  and/or  fabricated 
in  (INSERT  COUNTRY)  and  is  not 
intended  for  consumption  in  the  United 
States. 

2.  (OWNER  or  IMPORTER  OF 
RECORD)  hereby  certifies  that  the 
material  being  imported  was  not 
obtained  under  any  arrangement,  swap, 
exchange,  or  other  transaction  designed 
to  circumvent  any  of  the  agreements 
suspending  the  antidumping 
investigations  on  uranium,  as  amended. 

3.  (OWNER  or  IMPORTER  OF 
RECORD)  hereby  certifies  that  the 
material  being  imported  was  not 
obtained  under  any  arrangement,  swap, 
exchange,  or  other  transaction  designed 
to  circumvent  the  limitations  set  forth  in 
42  U.S.C.  2297h-10(b)  of  the  USEC 
Privatization  Act,  42  U.S.C.  2297h,  et 
seq.,  and  the  Procedures  for  Delivery  of 
HEU  Natural  Uranium  Component  in 
the  United  States,  as  revised. 

4.  (OWNER  or  IMPORTER  OF 
RECORD)  hereby  further  certifies  that 
the  material  being  imported  will  not  be 
used  in  any  arrangement,  swap, 
exchange,  or  other  transaction  designed 
to  circumvent  any  of  the  agreements 
suspending  the  antidumping 
investigations  on  uranium,  as  amended. 

5.  (OWNER  or  IMPORTER  OF 
RECORD)  hereby  further  certifies  that 
the  material  being  imported  will  not  be 
used  in  any  arrangement,  swap, 
exchange,  or  other  transaction  designed 
to  circumvent  the  limitations  set  forth  in 
42  U.S.C.  2297h-10(b)  of  the  USEC 
Privatization  Act,  42  U.S.C.  2297h,  et 
seq.  and  the  Procedures  for  Delivery  of 
HEU  Natural  Uranium  Component  in 
the  United  States,  as  revised. 

Signature: 
Printed  Name: 
Title: 


ATTACHMENT  SIX 

Certification  For  All  Other  Uranium 
Importers 

CERTIFICATION  TO  U.S.  CUSTOMS 
SERVICE 

1 .  (OWNER  or  IMPORTER  OF 
RECORD)  hereby  certifies  that  the 
material  being  imported  was  not 
obtained  under  any  arrangement,  swap, 
exchange,  or  other  transaction  designed 
to  circumvent  any  of  the  agreements 
suspending  the  antidumping 
investigations  on  uranium,  as  amended, 
or  the  limitations  set  forth  in  42  U.S.C. 
2297h-10(b)  of  the  USEC  Privatization 
Act,  42  U.S.C.  2297h,  et  seq.,  and  the 
Procedures  for  Delivery  of  HEU  Natural 
Uranium  Component  in  the  United 
States,  as  revised  (FR  Cite).'* 

Signature: 

Prmted  Name: 

Title: 

(FR  Doc.  99-20339  Filed  8-5-99;  8:45  am] 

MLUNG  CODE  3510-DS-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  ER99-3 12 5-000,  Docket  No. 
ER99-3143-O00,  Docket  No.  ER99-3248-000, 
Docket  No.  ER99-3207-O00,  Docket  No. 
ER99-31 18-000,  Docket  No.  ER99-3 168-000. 
Docket  No.  ER99-3 165-000  and  Docket  No. 
ER99-3197-000  (Not  Consolidated)) 

Minergy  Neenah,  LLC,  Reliant  Energy 
Indian  River,  LLC,  Conaolidated 
Ediaon  Energy  Maaaachuaetta,  Inc., 
Capital  Center  Generating  Company, 
LLC,  Duke  Energy  SL  Francia,  LLC, 
Aatoria  Generating  Company,  LP., 
Tenaaka  Georgia  Partnera,  LP.  and 
BIV  Generatkm  Company,  LLC; 
Notice  of  leauance  of  Order 

August  2.  1999. 

Minergy  Neenah,  L.L.C.,  Reliant 
Energy  Indian  River,  L.LC., 
Consolidated  Edison  Enwgy 
Massachusetts,  Inc.,  Capital  Center 
Generating  Company,  L.L.C.,  Duke  St. 
Francis,  L.L.C.,  Astoria  Generating 
Company,  L.P.,  Tenaska  Georgia 
Partners,  L.P.,  and  BIV  Generation 
Company,  L.L.C.  (hereafter,  "the 
Applicants")  filed  with  the  Commission 
rate  schedules  in  the  above-captioned 
proceedings,  respectively,  under  which 
the  Applicants  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates,  and  for  certain 
waivers  and  authorizations.  In 
particular,  certain  of  the  Applicants  may 


*  Please  insert  into  the  certification  the  citation  of 
this  Federal  Register  notice. 
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I  ilso  have  requested  in  their  respective 
ipplication  that  the  Conunission  grant 
ilanket  approval  under  18  CFR  part  34 
I  >f  all  future  issuances  of  securities  and 
I  issumptions  of  liabilities  by  the 
Applicants.  On  July  28, 1999,  the 
Commission  issued  an  order  that 
{ kccepted  the  rate  schedules  for  sales  of 
( :apacity  and  energy  at  market-based 
1  ates  (Cirder),  in  the  above-docketed 
iroceedings. 

The  Commission's  July  28, 1999 

I  Srder  granted,  for  those  Applicants  that 

;ought  such  approval,  their  request  for 

ila^et  approval  under  part  34,  subject 

1  o  the  condition  found  in  Appendix  B 

:  n  Ordering  Paragraphs  (2),  (3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
I  irder,  any  person  desiring  to  be  heard 

I  >r  to  protest  the  Commission's  blanket 
i  ipproval  of  issuances  of  securities  or 
i  issumptions  of  liabilities  by  the 
.  Applicants  should  filed  a  motion  to 
ntervene  or  protest  with  the  Federal 
^ergy  Regulatory  Commission,  888 
'irst  Street,  NW..  Washington,  DC 
;  :0426,  in  accordance  with  Rules  211 
ind  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
I  nd  385.214. 

(3)  Absent  a  request  to  be  heard 
tithin  the  period  set  forth  in  Ordering 
'aragraph  (2)  above,  if  the  Applicants 
lave  requested  such  authorization,  the 

i  Applicants  are  hereby  authorized  to 
i  ssue  seciuities  and  assume  obligations 
i  ind  liabilities  as  guarantor,  indorser, 
!  urety  or  otherwise  in  respect  of  any 
i  eciuity  of  another  person;  provided 
at  such  issue  or  assumption  is  for 
lome  lawful  object  within  the  corporate 
urposes  of  the  Applicants,  compatible 
ith  the  public  interest,  and  reasonably 
ecessary  or  appropriate  for  such 
urposes. 

(5)  The  Commission  reserves  the  right 
1 0  modify  this  order  to  require  a  further 
!  howing  that  neither  public  nor  private 
i  aterests  will  be  adversely  affected  by 
I  ontinued  Commission  approval  of  the 
i  ipplicants'  issuances  of  securities  or 
i  ssumptions  of  habilities.  *  *  * 

Notice  is  hereby  given  that  the  dealine 
fr)r  filing  motions  to  intervene  or 
I  irotests,  as  set  forth  above,  is  August  27, 
1999. 

Copies  of  the  full  text  of  the  Order  are 
^vailabile  from  the  Commission's  Public 
I  eference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  This  issuance 
I  lay  also  be  viewed  on  the  Internet  at 
I  ttp://www.ferc.fed.us/online/rims.htm 
:all  202-208-2222  for  assistance). 
[  lavid  P.  Boergers, 
i  ecretary. 

T?  Doc.  99-20276  Filed  8-5-99;  8:45  am) 
E ILING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  ER98-45»-006,  at  al.] 

Bangor  Energy  Resale,  Inc.,  et  al.; 
Electric  Rats  and  Corporate  Regulation 
Rllngs 

July  30, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Bangor  Energy  Resale,  Inc. 

[Docket  No.  ER98-459-006] 

Take  notice  that  on  July  23,  1999,  the 
above-mentioned  power  marketer  filed  a 
quarterly  report  with  the  Commission  in 
the  above-mentioned  proceeding  for 
information  only.  This  filing  is  available 
for  public  inspection  and  copying  in  the 
Public  Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm^  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

2.  North  American  Energy 
Conservation,  Inc.,  Energy 
International  Power  Marketing, 
Corporation,  ENMAR  Corporation, 
Nine  Energy  Services,  LLC,  LS  Power 
Marketing,  LLC,  GriCBn  Energy 
Marketing,  L.L.C.,  J.  Aron  &  Company, 
CSW  Energy  Services,  Inc.,  Morgan 
Stanley  Capital  Group  Inc.,  Unicom 
Power  Marketing,  Inc.,  Hinson  Power 
Company 

[Docket  Nos.  [ER94-1 52-022,  ER98-2059- 
005,  ER99-254-003,  ER98-1915-005,  ER96- 
1947-012.  ER97-4168-007.  ER95-34-020, 
ER98-2075-OO6,  ER94-1384-025.  ER97- 
3954-008, and  ER95-1314-017] 

Take  notice  that  on  July  28,  1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 


3.  Cook  Inlet  Energy  Supply,  CNG 
Retail  Services  Corporation,  CNG 
Power  Services  Corporation,  NGTS 
Energy  Services,  Poco  Petroleum,  Inc., 
Poco  Marketing  Ltd.,  Detroit  Edison 
Company,  Genstar  Energy,  L.L.C 
Novarco  Ltd.,  Williams  Energy 
Marketing  &  Trading  Company, 
ProLiance  Enei:gy,  LLC,  NYSEG 
Solutions,  Inc. 

[Docket  Nos.  ER96-1410-015,  ER97-1845- 

008,  ER94-1 554-021,  ER96-2892-010, 
ER97-2197-007,  ER97-2 198-008,  ER98- 
3026-003.  ER99-2 364-001,  ER98-4139-003. 
ER99-1 722-002,  ER97-420-010,  and  ER99- 
220-002] 

Take  notice  that  on  July  26,  1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

4.  The  Montana  Power  Trading  k 
Marketing  Company,  Illinova  Energy 
Partners,  Inc.,  PanCanadian  Energy 
Services  Inc.,  INFINERGY  Services, 
LLC,  Amoco  Energy  Trading 
Corporation,  Primary  Power  Marketing 
L.L.C.,  CLECO  Corporation 

[Docket  Nos.  ER97-399-011.  ER94-1475- 
017,  ER90-168-042.  ER98-34 78-003,  ER99- 
2895-001,  ER98-4333-O01,  and  ER9fr-2677- 
000] 

Take  notice  that  on  July  27, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

5.  New  York  Independent  System, 
Operator,  Inc., 

[Docket  Nos.  ER97-1523-010.  OA97-470- 

009,  and  ER97-4234-007  (not  consolidated)] 

Take  notice  that  on  July  26, 1999,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO),  pursuant  to 
ordering  paragraph  (N)  of  the 
Commission's  Order  in  Central  Hudson 
Gas  &  Electric  Corp..  et.  al.,  86  FERC 
f  61,062  (1999),  tendered  for  filing  a 
market  monitoring  plan. 

The  NY  ISO  requests  an  effective  date 
of  September  1, 1999  and  waiver  of  the 
Commission's  notice  requirements  and 
of  any  applicable  filing  requirements 
not  otherwise  satisfied. 
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A  copy  of  this  filing  has  been  served 
upon  all  persons  on  the  Compiission's 
o£Bcial  service  Usts  in  Docket  Nos. 
ER97-1523-000,  OA97-470-000  and 
ER97-4234-000  and  the  respective 
electric  utility  regulatory  agencies  in 
New  York,  New  Jersey  and 
Pennsylvania. 

Comment  date:  August  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  West  Texas  Utilities  Company 

(Docket  No.  ER99-1661-000] 

Take  notice  that  on  July  27, 1999, 
West  Texas  Utilities  Company  (WTU), 
tendered  for  filing  three  amended 
executed  agreements  with  Brazos 
Electric  Cooperative,  Inc.  (Brazos),  a 
long-term  market-based  power  sales 
agreement,  a  service  agreement  under 
the  Central  and  South  West  Open 
Access  Transmission  Tariff  and  an 
Interconnection  Agreement. 

WTU  continues  to  seek  an  effective 
date  of  January  1, 1999,  for  the  three 
agreements  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  were  served  on 
Brazos,  the  Public  Utility  Commission 
of  Texas  and  all  parties  to  this 
proceeding. 

Comment  date:  August  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Erie  Boulevard  Hydropower,  L  J. 

(Docket  No.  ER99-1 764-002] 

Take  notice  that  on  July  26, 1999,  Erie 
Boulevard  Hydropower,  L.P.  (Applicant) 
tendered  for  filing  its  Amended  Code  of 
Conduct  in  compliance  vrith  the 
Commission's  order  issued  in  Docket 
No.  ER99-1 764-000. 

Comment  date:  August  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Energy  Cooperative  of  Western  New 
Yoiii,  Inc. 

(Docket  No.  ER99-3411-0001 

Take  notice  that  on  June  29, 1999, 
Energy  Cooperative  of  Western  New 
York,  Inc.  (ECWNY),  petitioned  the 
Commission  for  acceptance  of  ECWNY 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

ECWNY  intends  to  engage  in 
wholesale  electric  power  and  energy 
piuchased  and  sales  as  a  marketer. 
ECWNY  is  not  in  the  business  of 
generating  or  transmitting  electric 
power. 

The  Energy  Cooperative  of  Western 
New  York,  Inc.,  is  a  not-for-profit 


corporation  created  by  a  group  of 
businesses  (both  industrial  and 
commercial).  The  Co-op's  sole  mission 
is  to  buy  energy  for  its  members  at  a  low 
cost.  It  has  met  all  the  requirements  of 
the  PSC,  Public  Service  Commission,  of 
New  York  to  offer  this  service  to  its 
members. 

Comment  date:  August  16, 1999,  in 
accordauice  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Cinergy  Services,  Inc. 

(Docket  No.  ER99-3 707-000] 

Take  notice  that  on  July  22, 1999, 
Cinergy  Services,  Inc.,  on  behalf  of  its 
Operating  Company  affiliates.  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  hic.  (COC),  tendered  for 
filing  an  ftxnruted  service  agreement 
between  COC  and  OGE  Energy 
Resotuces,  Inc.  (OERI),  replacing  the 
imexecuted  service  agreement  filed  on 
September  4, 1998  under  Docket  No. 
ER99-1 70-000  per  COC  FERC  Electric 
Power  Sales  Tariff,  Original  Volume  No. 
4,  which  has  been  replaced  by  the  COC 
FERC  Electric  Cost-Based  Power  Sales 
Tariff,  Original  Volume  No.  7-MB. 
COC  and  OERI  are  requesting  an 
effective  date  of  one  day  after  the 
original  filing  in  Docket  No.  ER99-170- 
000. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER99-3  720-000] 

Take  notice  that  on  July  26, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Delmarva  Power  &  Light  Company  for 
Short  Term  Market  Based  Rate  Power 
Sales  and  the  Resale  of  Transmission 
Rights  imder  its  FERC  Electric  Tariff 
No.  8. 

Central  Vermont  requests  waiver  of 
the  Commission's  Regiilations  to  permit 
the  service  agreement  to  become 
effective  on  July  29, 1999. 

Comment  date:  August  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER99-3721-000] 

Take  notice  that  on  July  26, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with  NRG 
Power  Marketing,  Inc.,  for  Short  Term 
Market  Based  Rate  Power  Sales  and  the 
Resale  of  Transmission  Rights  under  its 
FERC  Electric  Tariff  No.  8. 


Central  Vermont  requests  waiver  of 
the  Commission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  July  29, 1999. 

Comment  date:  August  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Monmouth  Energy,  Inc.,  Carthage 
Energy,  LLC,  UtiliCorp  United  Inc., 
Williams  Generation  Company- 
Hazelton 

[Docket  Nos.  ER99-3722-000),  ER99-3735- 
000,  ER99-3736-O00,  and  ER99-3737-000] 

Take  notice  that  on  July  26, 1999,  the 
above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  Jtme  30, 1999. 

Conmient  date:  August  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cleco  Marketing  &  Trading  LLC 

p3ocket  No.  ER99-3724-000] 

Take  notice  that  on  July  26, 1999, 
Cleco  Marketing  &  Trading  LLC, 
formerly  named  Cleco  Trading  & 
Marketing  LLC,  tendered  for  filing  its 
Notice  of  Succession  in  which  it 
adopted,  ratified,  and  made  its  own  in 
every  respect  all  applicable  rate 
schedules,  and  supplements  thereto, 
heretofore  filed  with  the  Commission  by 
Cleco  Trading  &  Marketing  LLC. 

Effective  June  25, 1999,  Cleco  Trading 
&  Marketing  LLC  changes  its  name  to 
Cleco  Marketing  &  Trading  LLC. 

Comment  date:  August  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-3725-0001 

Take  notice  that  on  July  26, 1999,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Scheduling  Coordinator  Agreement 
between  the  ISO  and  Coral  Power, 
L.L.C.,  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Coral  Power,  L.L.C.,  and  the 
California  Public  Utilities  Commission. 

Comment  date:  August  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  California  Independent  Sjrstem 
Operator  Corporation 

(Docket  No.  ER99-3726-000] 

Take  notice  that  on  July  26, 1999,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Scheduling  Coordinator  Agreement 
between  the  ISO  and  the  City  of  Santa 
Clara,  California,  d.'b/a  Silicon  Valley 
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'ower  (Santa  Clara)  for  acceptance  by 
1  he  Commission. 

The  ISO  states  that  this  filing  has  been 
lerved  on  Santa  Clara  and  the  California 
*ublic  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
I  )0-day  notice  requirement  to  allow  the 
Scheduling  Coordinator  Agreement  to 
»e  made  effective  July  15, 1999. 

Comment  date:  August  13, 1999,  in 
I  iccordance  with  Standard  Paragraph  E 
I  it  the  end  of  this  notice. 

.6.  California  Independent  System 
I  )perator  Corporation 

Docket  No.  ER99-3 72 7-000] 
Take  notice  that  on  July  26, 1999,  the 

I  !]alifomia  Independent  System  Operator 

I  corporation  (ISO),  tendered  for  filing  a 
Aeter  Service  Agreement  for  ISO 
Metered  Entities  (Meter  Service 

.  Agreement)  between  the  ISO  and  the 
city  of  Santa  Clara  d/b/a  Silicon  Valley 
'ower  (Santa  Clara)  for  acceptance  by 

1  he  Commission. 

The  ISO  states  that  this  filing  has  been 
erved  on  Santa  Clara  and  the  California 
*ublic  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
>0-day  notice  requirement  to  allow  the 
Aeter  Service  Agreement  to  be  made 

(iffective  as  of  July  15, 1999. 
Comment  date:  August  13. 1999,  in 

iccordance  with  Standard  Paragraph  E 

i  t  the  end  of  this  notice. 

7.  Yadkin,  Inc. 

i  Docket  No.  ER9&-3728-0001 

Take  notice  that  on  July  26, 1999, 
^adkin.  Inc.  (Yadkin),  tendered  for 
iling  a  service  agreement  between 
'  Tadkin  and  Carolina  Power  &  Light 
( lompany  under  Yadkin's  FERC  Electric 
'  'ariff  Original  Volume  2 — Market-Based 
Rate  Tariff.  This  Tariff  was  accepted  for 
iling  by  the  Commission  on  September 
;  0, 1996,  effective  as  of  October  1, 1996, 
ii  Docket  No.  ER96-2603-000. 

The  service  agreement  is  proposed  to 
l^e  effective  June  28.  1999. 

Comment  date:  August  13, 1999,  in 
iccordance  with  Standard  Paragraph  E 
i  t  the  end  of  this  notice. 

:  8.  California  Independent  System 
( )perator  Corporation 

(pocket  No.  ER99-3729-O001 

Take  notice  that  on  July  26, 1999.  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
I  deter  Service  Agreement  for  Scheduling 
( loordinators  between  the  ISO  and  the 
( ;ity  of  Santa  Clara,  California,  d/b/a 
i  ilicon  Valley  Power  (Santa  Clara)  for 
i  cceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
^erved  on  Santa  Clara  and  the  California 
I  'ublic  Utilities  Commission. 


The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  to  be  made 
effective  as  of  July  15,  1999. 

Comment  date:  August  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Arizona  Public  Service  Company 

[Docket  No.  ER99-3730-0001 

Take  notice  that  on  July  26, 1999, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  its  Open  Access 
Transmission  Tariff^,  Revision  5  (Revised 
Tariff).  APS  proposed  Revised  Tariff  is 
consistent  with  the  Commission's  Pro 
Forma  Tariff  and  the  proposed  changes 
do  not  change  the  rates  or  Aimual 
Transmission  Revenue  Requirement  as 
accepted  in  the  Commission's  Order  in 
the  consolidated  Docket  Nos.  OA96-153 
and  ER96-2401,  dated  June  17, 1999. 

APS  requests  a  waiver  of  the 
Conunission's  Notice  Requirements  in 
accordance  with  18  CFR  35.11  to  allow 
for  an  effective  date  of  August  1,  1999. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  all  parties  of  the  attached  Service 
List. 

Com/nenf  date;  August  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER99-3731-O001 

Take  notice  that  on  July  26, 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
assignment  letter  indicating  that 
Northeast  Energy  Services,  Inc. 
(NORESCO),  will  replace  Equitable 
Power  Services  Company  (Equitable 
Power)  as  transmission  customer  in  the  . 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  dated  February  4, 
1997  and  originally  filed  under  the 
Company's  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  dated  July 
9, 1996.  The  original  Service  Agreement 
was  approved  by  the  FERC  in  Docket 
No.  ER97-41 99-000  in  a  Letter  Order 
dated  October  2,  1997. 

Copies  of  this  filing  were  served  upon 
NORESCO,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  August  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  Montaup  Electric  Company, 
Westchester  RESCO  Company,  L.P., 
Avista  Energy,  Inc.,  Tucson  Electric 
Power  Company,  Tucson  Electric  Power 
Company,  Allegheny  Power,  Arizona 
Public  Service  Company,  Maine  Public 
Service  Company,  Medical  Area  Total 
Energy  Plant,  Inc.,  Florida  Power 
Corporation,  Golden  Spread  Electric 
Cooperative,  Inc.,  GS  Electric 
Generating  Cooperative,  Inc. 

[Docket  Nos.  ER99-3738-000,  ER99-3739- 
000.  ER9»-3740-000,  ER9*-3 74 1-000. 
ER99-3742-000,  ER99-3 74 3-000,  ER99- 
3745-000,  ER99-3746-000,  ER99-3748-000. 
ER99-3747-000,  ER99-3 785-000,  and  ER99- 
3786-0001 

Take  notice  that  on  July  27, 1999,  the 
above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  June  30, 1999. 

Comment  date:  August  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  ER99-3744-000) 

Take  notice  that  on  July  27, 1999, 
Alliant  Energy  Corporate  Services,  Inc. 
(Alliant  Energy),  tendered  for  filing  an 
executed  Service  Agreement  for 
Network  Integration  Transmission 
Service  and  an  executed  Network 
Operating  Agreement,  establishing  the 
Central  Wisconsin  Electric  Cooperative 
as  a  network  customer  under  the  terms 
of  Alliant  Energy's  transmission  tariff. 

Alliant  Energy  requests  an  effective 
date  of  July  7,  1999,  for  Network  Load 
of  this  Network  Customer.  Alliant 
Energy,  accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  this  filing  has  been  served  " 
upon  the  Public  Service  Commission  of 
Wisconsin,  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
Minnesota  Public  Utilities  Commission. 

Comment  date:  August  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-3 74 9-000) 

Take  notice  that  on  July  27, 1999, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  Service 
Agreements  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  with 
Entergy  Power  Marketing  Corp.,  and 
Consumers  Energy  and  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  with  Consumers 
Energy.  Service  to  the  Eligible 
Customers  will  be  in  accordance  with 
the  terms  and  conditions  of  Carolina 
Power  &  Light  Company's  Open  Access 
Transmission  Tariff. 
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CP&L  is  requesting  an  effective  date  of 
July  19. 1999,  for  the  Agreement  with 
Entergy  and  July  21, 1999  for  the 
Agreements  with  Consumers. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  August  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Carolina  Poiwer  ft  Light  Company 

(Docket  No.  ER9»-3  750-000] 

Take  notice  that  on  July  27, 1999, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  Southern 
hidiana  Gas  &  Electric  Company  under 
the  provisions  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No.  4. 

CPftL  is  requesting  an  effective  date  of 
July  12, 1999,  for  this  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  August  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  FirstEnergy  System 

[Docket  No.  ER99-3751-O00) 

Take  notice  that  on  July  27, 1999, 
FirstEnergy  System  filed  a  Service 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  for  Duke 
Energy  Trading  and  Marketing,  L.L.C., 
the  Transmission  Customer.  Services  are 
being  provided  under  the  FirstEnergy 
System  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER97-412-000. 

The  proposed  effective  date  under 
this  Service  Agreement  is  July  21, 1999, 
for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  August  16.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Jersey  Central  Power  ft  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER99-3752-000] 

Take  notice  that  on  July  27, 1999, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  £ind 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  tendered  for  filing  an 
executed  Service  Agreement  between 
GPU  Energy  and  Williams  Energy 
Marketing  &  Trading  Company  (WLM), 
dated  July  26, 1999.  This  Service 
Agreement  specifies  that  WLM  has 
agreed  to  the  rates,  terms  and  conditions 


of  GPU  Energy's  Market-Based  Sales 
Tariff  (Sales  Tariff)  designated  as  FERC 
Electric  Rate  Schedule,  Second  Revised 
Volimie  No.  5.  The  Sales  Tariff  allows 
GPU  Energy  and  WLM  to  enter  into 
separately  schedided  transactions  under 
which  GPU  Energy  will  make  available 
for  sale,  surplus  capacity  and/or  energy. 

GPU  Energy  requests  a  waiver  of  the 
Conunission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  July  26, 1999,  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  August  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER99-37S3-000] 

Take  notice  that  on  July  27, 1999, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  July  12,  1999,  between 
KCPL  and  Utilicorp  United.  This 
Agreement  provides  for  the  rates  and 
charges  for  Short-term  Firm 
Transmission  Service.  In  its  filing,  KCPL 
states  that  the  rates  included  in  the 
above-mentioned  Service  Agreement  are 
KCPL's  rates  and  charges  in  the 
compliance  filing  to  FERC  Order  No. 
888-A  in  Docket  No.  OA97-636-000. 
KCPL  proposes  an  effective  date  of 
July  20, 1999  and  requests  a  waiver  of 
the  Commission's  notice  requirement  to 
allow  the  requested  effective  date. 

Comment  date:  August  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  AlUant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  ER9^3754-000l 

Take  notice  that  on  July  27. 1999, 
Alliant  Energy  Corporate  Services,  Inc. 
(Alliant),  tendered  for  filing  an  executed 
First  Amendment  to  the  Service 
Agreement  for  Network  Integration 
Transmission  Service  between  Alliant 
Energy  Corporate  Service,  Inc..  and 
Wisconsin  Public  Power,  Inc. 

Alliant  Energy  Corporate  Services, 
Inc..  requests  an  effective  date  of  June  1. 
1997  for  the  filed  Amendment.  Alliant 
Energy  Corporate  Services.  Inc., 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Public  Service  Commission  of 
Wisconsin,  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
Minnesota  Public  Utilities  Commission. 

Comment  date:  August  16. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


29.  Turner  Energy,  L.L.C. 

[Docket  No.  ER99-3755-000J 
Take  notice  that  on  July  27, 1999, 

Turner  Energy,  L.L.C.,  tendered  for 

filing  notice  of  cancellation  of  Turner 

Electric  Energy,  LL.C.'s  FERC  Rate 

Schedule  No.  1. 
Turner  Energy,  L.L.C.,  request  that  the 

cancellation  or  termination  be  effective 

as  of  December  31, 1998. 
Comment  date:  August  16, 1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

30.  Duke  Energy  Corporation 

[Docket  No.  ER99-3756-:000] 

Take  notice  that  on  July  27, 1999, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Entergy  Power  Marketing  Corp.,  for 
Firm  Transmission  Service  imder 
Duke's  Open  Access  Transmission 
Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  July  20, 1999. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  August  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-3757-000J 

Take  notice  that  on  July  27. 1999.  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Scheduling  Coordinator  Agreement 
between  the  ISO  and  Strategic  Energy, 
L.L.C.,  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Strategic  Energy.  L.L.C.,  and 
the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Scheduling  Coordinator  Agreement  to 
be  made  effective  July  15, 1999. 

Comment  date:  August  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-375&-0001 

Take  notice  that  on  July  27, 1999, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  its  Interconnection 
Agreement  with  independent  power 
producer  Onondaga  Cogeneration 
Limited  Partnership.  The 
Interconnection  Agreement  governs  the 
interconnection  between  Niagara 
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Mohawk's  transmission  system  and  Carr 
ptreet's  East  Syracuse,  New  York 
facility. 

Copies  of  the  filing  were  served  upon 
Carr  Street  and  the  New  York  Public 
Service  Commission. 

Comment  date:  August  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Entergy  Services,  Inc. 

Docket  No.  ER99-3  759-000] 

Take  notice  that  on  July  27, 1999, 
Sntergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  Gulf 
States,  Inc.  (EGS),  tendered  for  filing  a 
Long-Term  Market  Rate  Service 
i\greement  between  EGS  and  the  Cities 
af  Erath,  Louisiana  and  Kaplan, 
Louisiana  for  the  sale  of  power  imder 
intergy  Services'  Rate  Schedule  SP. 

Comment  date:  August  16, 1999,  in 
iccordance  with  Standard  Paragraph  E 
it  the  end  of  this  notice. 

14.  Entergy  Services,  Inc. 

Docket  No.  ER99-3 760-000] 

Take  notice  that  on  July  27, 1999, 
Sntergy  Services,  Inc.  (Entergy 
Services),  as  agent  for  Entergy  Arkansas, 
nc,  Entergy  Gulf  States,  Inc.,  Entergy 
.iOuisiana,  Inc.,  Entergy  Mississippi, 
nc,  and  Entergy  New  Orleans,  Inc.  (the 
uitergy  Operating  Companies),  tendered 
'or  filing  a  revised  form  of  Network 
ntegration  Transmission  Service 
\greement  between  Entergy  Services 
md  Entergy  Services  acting  as  agent  for 
he  Entergy  Operating  Companies. 

Comment  date:  August  16, 1999,  in 
iccordance  with  Standard  Paragraph  E 
It  the  end  of  this  notice. 

15.  GEN-SYS  Energy 

Docket  No.  ER99-3  780-000) 

Take  notice  that  on  July  27, 1999, 
3EN-SYS  Energy  tendered  for  filing  a 

i  evised  market-based  rate  schedule  for 
he  sale  of  electric  energy  and  capacity 

{ It  wholesale  pursuant  to  negotiated 

i  igreements  pursuant  to  the 

I  Commission's  May  5, 1999  order  issued 
n  Docket  EC99-61-000. 

Comment  date:  August  16, 1999,  in 
{ iccordance  with  Standard  Paragraph  E 
{ it  the  end  of  this  notice. 


36.  CSW  Power  Marketing,  Inc.,  Avista 
Corporation,  Western  Resources,  Inc., 
Consolidated  Edison  Company  of  New 
York,  Inc.,  Old  Dominion  Electric 
Cooperative,  Milford  Power  Limited 
Partnership,  Otter  Tail  Power 
Company,  Southern  Energy  NY-Gen, 
L.L.C.,  Southern  Energy  Bowline, 
L.L.C.,  Southern  Energy  Lovett,  L.L.C., 
Montana-Dakota  Utilities  Co., 
Conunonwealth  Edison  Company 

(Docket  Nos.  ER99-3  788-000,  ER99-3789- 
000,  ER99-3790-000.  ER99-3791-000, 
ER99-3792-000,  ER99-3793-000,  ER99- 
3794-000,  ER99-3795-000,  ER99-3 796-000. 
ER99-3797-000,  ER99-3798-000  and  ER99- 
3799-000] 

Take  notice  that  on  July  28, 1999,  the 
abnvfi-inentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  June  30, 1999. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ES99-50-000] 

Take  notice  that  on  July  28, 1999,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  submitted  an 
application  under  Section  204  of  the 
Federal  Power  Act  for  authorization  to 
assiune  short-term  indebtedness.  The 
NYISO  intends  to  establish  a  $12 
million  dollar  credit  facility  to  meet  its 
working  capital  and  short-term 
operating  needs.  The  NYISO  has. 
requested  that  the  Commission 
authorize  it  to  establish  the  credit 
facility  no  later  than  August  25, 1999,  so 
that  it  may  commence  operations,  as   ~ 
scheduled,  on  September  1, 1999. 

Comment  date:  August  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ES99-51-0O0)- 

Take  notice  that  on  July  28, 1999, 
Soyland  Power  Cooperative  Inc. 
(Soyland),  submitted  an  application 
under  Section  204  of  the  Federal  Power 
Act  for  authorization  to  enter  into 
Irrevocable  Letters  of  Credit  in  an 
amount  not  to  exceed  $7,325,000.  The 
Applicant  also  requested  exemption 
bom  the  competitive  bidding  and 
negotiated  offer  requirements.  Soyland 
requests  expedited  treatment  for  its 
application. 

Comment  date;  August  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


39.  Southwestern  Public  Service 
Company  v.  El  Paso  Electric  Company 

[Docket  No.  OA96-200-0081 

Take  notice  that  on  July  26, 1999,  El 
Paso  Electric  Company  (EPE  or 
Company)  filed  a  letter  dated  July  20, 
1999,  from  them  to  Southwestern  Public 
Service  Company  (SPS)  showing  the 
results  of  EPE's  recent  re-evaluation  of 
certain  previous  requests  of  SPS  for  firm 
transmission  service. 

Comment  date:  August  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-20278  Filed  8-5-99;  8:45  am] 

BILLING  CODE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-187-000,  et  al.] 

Entergy  Nuclear  Holding  Company,  No. 
1,  Inc.,  et  al.;  Electric  Rate  and 
Corporate  Risgulation  Rllngs 

July  29,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Nuclear  Holding  Company 
No.  1,  Inc. 

[Docket  No.  EG99-1 87-000) 

Take  notice  that  on  July  13,  1999, 
Entergy  Nuclear  Holding  Company  No. 
1,  Inc.  amended  its  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  filed  on  July  9, 1999. 
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Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Commonwealth  Edison  Company, 
Unicom  Investment  Inc.,  Edison 
Mission  Energy 

IDocket  Nos.  EC99-96-000  and  ER99-3691- 
000] 

Take  notice  that  on  July  22, 1999, 
Commonwealth  Edison  Company 
(ComEd),  Unicom  Investment  Inc.  (UII), 
and  Edison  Mission  Energy  (Mission) 
(collectively,  the  Parties),  filed  an 
application  under  Section  203  of  the 
Federal  Power  Act  for  authorization  for 
the  sale  by  ComEd  of  its  fossil 
generating  fecilities  to  a  special  purpose 
subsidiary  of  Mission.  On  the  same  date, 
the  Parties  filed  under  Section  205  of 
the  Federal  Power  Act  forms  of 
Facilities  Agreements  that  ComEd  and 
Mission  wiU  enter  into  to  govern 
interconnection  and  operations 
subsequent  to  the  sale  by  ComEd  to 
Mission. 

ComEd,  UQ,  and  Mission,  request  the 
Commission  to  allow  the  Facilities 
Agreements  to  become  effective  upon 
closing  of  the  sale  transaction,  which 
the  parties  expect  to  occur  on  or  shortly 
after  September  30, 1999. 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Jersey  Central  Poiver  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Qmipany,  Sithe  Energies,  Inc.,  Sithe 
Pennsylvania  Holdings  LLC,  Sithe  New 
Jersey  Holdings  LLC,  Sithe  Maryland 
Holdings  LLC,  York  Haven  Power 
Company 

IDocket  No.  EC99-97-O001 

Take  notice  that  on  July  22, 1999, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (doing 
business  as  and  collectively  referred  to 
as  GPU  Energy),  Sithe  Energies,  Inc. 
(Sithe).  and  Sithe  affiliates  Sithe 
Pennsylvania  Holdings  LLC,  Sithe  New   . 
Jersey  Holdings  LLC,  Sithe  Maryland 
Holdings  LLC  and  York  Haven  Power 
Company  submitted  for  filing  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  (FPA)  concerning 
both  the  sale  of  substantially  all  of  GPU 
Energy's  non-nuclear  generating 
facilities  to  the  above-mentioned  Sithe 
affiUates  and  the  related  corporate 
reorganization  of  entities  within  the 
Sithe  corporate  family  that  are  subject  to 
the  Commission's  jurisdiction  imder 
Section  205  of  the  FPA. 


Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corporation, 
New  York  State  Electric  &  Gas 
Corporation,  AmerGen  Energy 
Company  L.L.C. 

(Docket  Nos.  EC99-98-000  and  ER99-3804- 
000) 

Take  notice  that  on  Jiily  23, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  New  York  State 
Electric  7  Gas  Corporation  (NYSEG)  and 
AmerGen  Energy  Company,  LLC 
(collectively,  the  Applicants)  tendered 
for  filing  an  application  under  Section 
203  of  the  Federal  Power  Act  for 
approval  to  transfer  certain  limited 
jurisdictional  facilities  assucialud  with 
the  sale  of  Niagara  Mohawk  and  NYSEG 
of  their  interests  in  the  Nine  Mile  Point 
Unit  Nos.  1  and  2  nuclear  gathering 
facilities  located  in  the  Town  of  Soiba, 
Oswego  County,  New  York. 

The  Applicants  have  served  copies  of 
this  filing  on  the  New  York  Public 
Service  Commission. 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Illinova  Corporation,  Dynegy  Inc. 

[Docket  No.  EC99-99-0001 

Take  notice  that  on  July  23, 1999, 
Illinova  Corporation  (Illinova)  and 
Dynegy  Inc.  (Dynegy),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
pursuant  to  Section  203  of  the  Federal 
Power  Act,  16  U.S.C.  §824b  (1994  & 
Supp.  1998)  and  Part  33  of  the 
Commission's  Regulations,  18  CFR  33.1, 
a  Joint  Application  for  Approval  of 
Merger  and  Request  for  Expedited 
Consideration. 

Comment  date:  September  21, 1999, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Sierra  Pacific  Power  Company, 
Nevada  Power  Company 

[Docket  No.  EC99-1 00-000) 

Take  notice  that  on  July  23, 1999, 
Sierra  Pacific  Power  Company  (Sierra) 
and  Nevada  Power  Company  (Nevada 
Power)  tendered  for  filing  pursuant  to 
Section  203  of  the  Federal  Power  Act,  a 
Joint  Application  for  Authorization  of 
Transfer  of  Control  Over  Transmission 
Facilities.  This  application  intended  to 
transfer  control  over  the  Applicants' 
transmission  facilities  to  the  Mountain 
West  Independent  System 
Administrator  (Mountain  West)  as 
contemplated  in  the  related  filing  in 
Docket  No.  ER99-3719-000. 


Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Energy  Alternatives,  Inc. 

(Docket  No.  EG99-200-000] 

Take  notice  that  on  July  21, 1999, 
Energy  Alternatives,  Inc.  (Energy 
Alternatives)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Energy  Alternatives,  a  Minnesota 
corporation,  is  a  wholly-owned 
subsidiary  of  Midwest  Energy  Services, 
Inc.,  a  Minnesota  corporation,  which  is 
a  wholly-owned  subsidiary  of  Dakota 
Electric  Association,  a  Minnesota 
cooperative  corporation,  which  owns 
and  operates  an  electric  distribution 
system. 

Energy  Alternatives  will  own  and 
operate  generating  facilities  with  a 
nominal  capacity  of  20  MW  located  in 
distribution  substations  near  the  cities 
of  Lakeville,  Miesville,  and  Hastings, 
Minnesota  and  in  the  townships  of 
Byllesby  and  Castle  Rock  in  Dakota 
County,  Minnesota,  consisting  of  ten  2 
MW  Caterpillar  diesel  reciprocating 
engine  generator  sets,  five  480  volt/ 
12,470  volt  step  up  transformers,  and 
associated  circuit  breakers.  The  facilities 
will  be  interconnected  with  the 
distributioii  system  of  Dakota  Electric 
Association. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

8.  COSI  Coldwater,  Inc. 

[Docket  No.  EG99-204-000) 

Take  notice  that  on  July  27, 1999, 
COSI  Coldwater,  Inc.  (Applicant),  with 
its  principal  office  at  111  Market  Place, 
Suite  200,  Baltimore,  Maryland  21202, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Conunission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

The  Facilities  are  located  on  more 
than  20  rivers  and  streams  throughout 
upstate  New  York  and  consist  of  72 
hydroelectric  generating  plants  that 
have  a^combined  capacity  of 
approximately  660  MW.  Electric  energy 
produced  by  the  Facilities  is  sold 
exclusively  at  wholesale. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
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[Commission  will  limit  its  consideration 
}f  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

1.  COSI  Can-  St.,  Inc. 

Docket  No.  EG99-205-000] 

Take  notice  that  on  July  27, 1999, 
[lOSI  Carr  St.,  Inc.  (Applicant),  with  its 
irlncipal  office  at  111  Market  Place, 
Juite  200,  Baltimore,  Maryland  21202, 
iled  with  the  Federal  Energy  Regulatory 
iConunission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  piusuant  to 
'art  365  of  the  Commission's 
*egulations. 

Applicant  states  that  it  will  provide 
jperation  and  maintenance  services  to 
he  East  Syracuse  Station  (the  Facility) 
m  approximately  101  MW  natural  gas- 
ired  combined-cycle  cogeneration 
acility,  located  in  East  Syracuse,  New 
Ifork.  Electric  energy  produced  by  the 
'"acility  is  sold  exclusively  at  wholesale. 

Comment  date:  August  19, 1999,  in 
iccordance  with  Standard  Paragraph  E 
it  the  end  of  this  notice.  The 
[Commission  will  limit  its  consideration 
)f  comments  to  those  that  concern  the 
idequacy  or  accuracy  of  the  application. 

LO.  Nordic  Electric,  L.L.C.,  Con  Edison 
Solutions,  Inc.,  AC  Power  Corporation, 
iparc,  L.L.C.,  Agway  Eqergy  Services, 
nc,  Total  Gas  &  Electric,  Inc.,  Metro 
Energy  Group,  LLC,  Shell  Energy 
Services  Company,  L.L.C. 

Docket  No.  ER96-127-O08,  ER97-705-p09, 
i:R97-2867-008,  ER98-2671-002.  ER97- 
H86-007,  ER97-4202-008.  ER99-801-001 
indER99-2109-001] 

Take  notice  that  on  July  23, 1999,  the 
i  ibove-mentioned  power  marketers  filed 
juarterly  reports  with  the  Commission 
n  the  above-mentioned  proceedings  for 
nformation  only.  These  filings  are 
i  Lvailable  for  public  inspection  and 
I  :opying  in  the  Public  Reference  Room 
i  )r  on  the  web  at  www.ferc.fed.us/  * 

)nline/rims.htm  for  viewing  and 
lownloading  (call  202-208-2222  for 
I  Lssistance). 

.1.  CoEnergy  Trading  Company,  MAC 
'ower  Marketing,  L.L.C.,  New 
tlillennium  Energy  Corporation, 
!  ipokane  Energy,  L.L.C 

Docket  No.  ER96-104C)-013,  ER98-575-004, 
;R97-2681-006  and  ER98-4336-003] 

Take  notice  that  on  July  22, 1999,  the 
I  ibove-mentioned  power  marketers  filed 
<  [uarterly  reports  with  the  Conunission 
:  n  the  above-mentioned  proceedings  for 
:  nformation  only.  These  filings  are 
I  ivailable  for  public  inspection  and 
( iopying  in  the  Public  Reference  Room 
( n  on  the  web  at  www.ferc.fed.us/ 
( >nline/rims.htm  for  viewing  and 


downloading  (call  202-208-2222  for 
assistance). 

12.  DukeSolutions 

[Docket  No.  ER98-3813-004] 

Take  notice  that  on  July  21, 1999,  the 
above-mentioned  power  marketer  filed  a 
quarterly  report  with  the  Commission  in 
the  above-mentioned  proceeding  for 
information  only.  This  filing  is  available 
for  public  inspection  and  copying  in  the 
Public  Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

13.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-2900-0001 

Take  notice  that  on  July  23, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
revisions  to  its  Coordination  Sales  Tariff 
(FERC  Electric  Tariff,  First  Revised 
Volume  No.  2)  as  directed  in  the  July  2, 
1999  letter  order  in  this  docket. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  June  1, 1999. 
Wisconsin  Electric  requests  waiver  of 
the  Commission's  advance  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  all  current  customers  imder  the 
Coordination  Sales  Tariff,  the  Michigan 
Public  Service  Commission,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  August  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Dajrton  Power  and  Light  Company 

[Docket  No.  ER99-3684-O001 

Take  notice  that  on  July  22, 1999, 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  service 
agreements  establishing  TXU  Energy 
Trading  Company  as  a  customer  under 
the  terms  of  Dayton's  Market-Based 
Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Conunission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
TXU  Energy  Trading  Company  and  die 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  August  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Allegheny  Power  Service 
Corporation  on  Behalf  of  Monongahela 
Power  Company,  the  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER99-3685-000J 

Take  notice  that  on  July  22, 1999, 
Allegheny  Power  Service  Corporation 


on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  25  to  add 
Ameren  Energy,  Inc.,  (Customer)  to  the 
Market  Rate  Tariff  under  which 
Allegheny  Power  offers  generation 
services. 

Allegheny  Po^yer  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  Jime  21, 1999,  to  Ameren 
Energy,  Inc.. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Cuminission,  and  ail  pdrlies  of 
record. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  The  United  Illuminating  Company 

[Docket  No.  ER99-3686-0001 

Take  notice  that  on  July  22, 1999,  The 
United  Illiuninating  Company  (UI), 
tendered  for  filing  for  informational 
purposes  all  individual  Purchase 
Agreements  and  Supplements  to 
Purchase  Agreements  executed  under 
UI's  Wholesale  Electric  Sales  Tariff, 
FERC  Electric  Tariff,  Original  Volume 
No.  2,  as  amended,  during  the  six- 
month  period  November  1,  1998, 
through  April  30,  1999. 

Comment  date:  August  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER99-3687-00001 

Take  notice  that  on  July  22,  1999, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
the  following  agreement  concerning  the 
provision  of  electric  service  to 
Allegheny  Power  Service  Corporation, 
as  a  umbrella-term  service  agreement 
imder  its  market-based  Wholesale 
Power  Sales  Tariff. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Arizona  Public  Service  Company 

[Docket  No.  ER99-3688-0001 
Take  notice  that  on  July  22, 1999, 

Arizona  Public  Service  Company  (APS), 

tendered  for  filing  revised  Exhibits  A 

and  C  to  APS-FERC  Rate  Schedule  No. 

225  between  APS  and  Citizens  Utilities 

Company  (Citizens). 
Current  rate  levels  are  unaffected, 

revenue  levels  are  unchanged  from 
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those  currently  on  file  with  the 
Commission,  and  no  other  significant 
change  in  service  to  these  or  any  other 
customer  results  from  the  revisions 
proposed  herein.  No  new  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  these  revisions. 

Ck)pies  of  this  filing  have  been  served 
on  Qtizens  and  the  Arizona  Ckirporation 
Commission. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-3e 89-000] 

Take  notice  that  on  July  22, 1999, 
Cinergy  Services,  Inc.  (Cinergy),  acting 
as  agent  for  and  on  behalf  of  The 
Cincinnati  Gas  &  Electric  Company 
(CG&E)  and  PSI  Energy,  hic,  and 
Cleveland  Public  Power  (CPP),  tendered 
for  filing  an  executed  Letter 
Amendment  to  the  Third  Party  Limited 
Term  Agreement.  This  Agreement  has 
been  designated  by  Federal  Energy 
Regidatory  Commission  (FERC)  as  CG&E 
Rate  Schedule  FERC  No.  47. 

The  Letter  Amendment  provides  that 
CG&E  will  only  use  firm  transmission 
service  through  the  American  Power 
System  and  CPP  will  reimbiuse  CG&E 
for  the  additional  cost. 

Cinergy  and  CPP  are  requesting  an 
effective  date  of  one  day  after  this  filing. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Alliance  Energy  Services 
Partnership 

(Docket  No.  ER99-3690-000I 

Take  notice  that  on  July  22, 1999, 
Alliance  Energy  Services  Partnership 
(AESP),  pursuant  to  section  35.15  of  the 
Commission's  Regulations,  tendered  for 
filing  a  notice  of  cancellation  of  its  Rate 
Schedule  FERC  No.  1. 

AESP  has  requested  an  effective  date 
for  the  proposed  rate  schedule 
cancellation  of  July  23, 1999. 
Accordingly,  AESP  requests  waiver  of 
the  60-day  prior  notice  requirement. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Sithe  New  Jersey  Holdings  LLC, 
Sithe  Pennsylvania  Holdings  LLC,  Sithe 
Maryland  Holdings  LLC,  Sithe  Power 
Marketing,  L.P.  Sithe  Energies,  Inc. 

(Docket  No.  ER99-3692-000J 

Take  notice  that  (»i  July  22, 1999, 
Sithe  New  Jersey  Holdings  LLC  and 
Sithe  Pennsylvania  Holdings  LLC 
(together  Applicants),  tendered  for  filing 
a  petition  for  Commission  acceptance  of 
proposed  rate  schedules.  Applicants 


request  authority  to  make  wholesale 
power  sales,  including  energy  and 
capacity,  at  maricet-based  rates,  requests 
certain  blanket  authorizations,  and 
waiver  of  certain  of  the  Commission's 
R^ulations. 

Iihe  Applicants  intend  to  engage  in 
wholesale  power  sales.  The  Applicants 
do  not  own  or  control  and  are  not 
affiliated  with  any  entity  that  owns  or 
controls  electric  transmission  or 
distributioB^cilities  in  the  United 
States.  Applicants  further  state  that  it  is 
not  affiliated  with  any  fi^nchised 
electric  utility  in  the  Untied  States. 
Applicants  conclude  that  any  interests 
that  its  affiliates  have  in  domestic 
electric  generation  facilities  do  not  raise 
any  generation  market  power  concerns. 

Applicants  request  that  the  tendered 
rate  schedules  become  effective  as  of 
closing  of  a  divestiture  transaction  with 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company.  The 
closing  is  anticipated  for  September  of 
1999. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Midwest  Generation,  LLC 

(Docket  No.  ER99-36g3-000] 

Take  notice  that  on  Jvdy  22, 1999, 
Midwest  Generation,  LLC  (Seller),  a 
limited  liability  company  organized 
imder  the  laws  of  the  State  of  Delaware, 
petitioned  the  Commission  for  an  order: 
(1)  Accepting  Seller's  proposed  market- 
based  rate  tariff;  (2)  granting  waiver  of 
certain  requirements  under  Subparts  B 
and  C  of  Part  35  of  the  regulations,  and 
(3)  granting  the  blanket  approvals 
normally  accorded  sellers  permitted  to 
sell  at  market-based  rates.  Seller  is  an 
indirect  subsidiary  of  Edison 
International. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Southwest  Power  Pool 

(Docket  No.  ER99-3694-000J 

Take  notice  that  on  July  22. 1999, 
Southwest  Power  Pool  (SPP).  tendered 
for  filing  four  service  agreements  for 
point-to-point  transmission  service  and 
loss  compensation  service  under  the 
SPP  Tariff  with  Western  Resources 
Generation  Services  (Western 
Resources)  and  Public  Service  Company 
of  Colorado  (PSCo). 

SPP  requests  an  effective  date  of  July 
1, 1999,  for  these  agreements. 

Copies  of  this  filing  were  served  upon 
Western  Resources  and  PSCo. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER99-3695-0001 

Take  notice  that  on  July  22, 1999, 
Puget  Sound  Energy,  Lac.  (PSE), 
tendered  for  filing  a  Service  Agreement 
under  the  provisions  of  PSE's  market- 
based  rates  tariff.  FERC  Electric  Tariff, 
First  Revised  Volume  No.  8,  with 
Engelhard  Power  Marketing,  Inc. 
(Engelhard). 

A  copy  of  the  filing  was  served  upon 
Engelhard. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ■ 

25.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER99-3696-0001 

Take  notice  that  on  JiUy  22, 1999, 
Puget  Sound  Energy,  Inc.  (PSE), 
tendered  for  filing  a  Service  Agreement 
imder  the  provisions  of  PSE's  market- 
based  rates  tariff,  FERC  Electric  Tariff, 
First  Revised  Voltune  No.  8,  with  Enron 
Power  Marketing,  Inc.  (EPMI). 

A  copy  of  the  filing  was  served  upon 
EPMI. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Paget  Sound  Energy,  Inc. 

(Docket  No.  ER99-3697-000] 

Take  notice  that  on  July  22, 1999, 
Puget  Sound  Energy,  Inc.  (PSE), 
tendered  for  filing  a  Service  Agreement 
under  the  provisions  of  PSE's  market- 
based  rates  tariff,  FERC  Electric  Tariff. 
First  Revised  Volume  No.  8.  with 
Heartiand  Energy  Services  (Heartland). 
A  copy  of  the  tiling  was  served  upon 
Heartiand. 

Comment  date:  August  11. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER99-3698-O0O1 

Take  notice  that  on  July  22, 1999, 
Puget  Soimd  Energy,  Inc.  (PSE), 
tendered  for  filing  a  Service  Agreement 
under  the  provisions  of  PSE's  market- 
based  rates  tariff,  FERC  Electric  Tariff, 
First  Revised  Volume  No.  8,  with  Hetch- 
Hetchy  Water  &  Power  (Hetch-Hetchy). 
A  copy  of  the  filing  was  served  upon 
Hetch-Hetchy. 

Comment  date:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Puget  Sound  Energy,  Ini^ 

(Docket  No.  ERg9-3699-000] 

Take  notice  that  on  July  22, 1999, 
Puget  Soimd  Energy,  Inc.  (PSE), 
tendered  for  filing  a  Service  Agreement 
tmder  the  provisions  of  PSE's  market- 
based  rates  tariff,  FERC  Electric  Tariff, 
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■  irst  Revised  Volume  No.  8,  with 
linova  Energy  Partners,  Inc.  (Illinova). 

A  copy  of  the  filing  was  served  upon 
'linova. 

Comment  date:  August  11,  1999,  in 
I  ccordance  with  Standard  Paragraph  E 
i  t  the  end  of  this  notice. 

!  9.  Puget  Sound  Energy,  Inc. 

1  tocket  No.  ER99-3 700-000) 

Take  notice  that  on  July  22, 1999, 
'  uget  Sound  Energy,  Inc.  (PSE), 
( indered  for  filing  a  Service  Agreement 
J  nder  the  provisions  of  PSE's  market- 
j^sed  rates  tariff,  FERC  Electric  Tariff, 
'irst  Revised  Volume  No.  8,  with 
jntergy  Electric  System  (Entergy). 

A  copy  of  the  filing  was  served  upon 
1  ntergy. 

Comment  date:  August  11, 1999,  in 
i  t  :cordanc%  with  Standard  Paragraph  E 
{ t :  the  end  of  this  notice. 

:  I D.  Puget  Sound  Energy,  Inc. 

I )ocket  No.  ER99-3701-000] 

Take  notice  that  on  July  22, 1999, 
'uget  Sound  Energy,  hic.  (PSE), 

I  <  indered  for  filing  a  Service  Agreement 
mder  the  provisions  of  PSE's  market- 

' )  ised  rates  tariff,  FERC  Electric  Tariff, 
: '  irst  Revised  Volume  No.  8,  with 
i  agage  Energy  US,  L.P.  (Engage). 

A  copy  of  the  filing  was  served  upon 
ittgage. 

Comment  date:  August  11, 1999,  in 
I II  xordance  with  Standard  Paragraph  E 
i  1  the  end  of  this  notice. 

:  I L.  Rochester  Gas  and  Electric 
<  ]  Diporation 

II  locket  No.  ER99-3702-0OO1 

Take  notice  that  on  July  22, 1999, 
Chester  Gas  and  Electric  Corporation 
G&E),  tendered  for  filing  a  Market 
ed  Service  Agreement  between 
and  TransAlta  Energy  Marketing 
(U.S.)  Inc.,  (Customer).  This  Service 
i Agreement  specifies  that  the  Customer 
1 1  is  agreed  to  the  rates,  terms  and 
( ( inditions  of  RG&E's  FERC  Electric  Rate 
S  :hedule.  Original  Volume  No.  3 
(tower  Sales  Tariff)  accepted  by  the 
Cimmission  in  Docket  No.  ER97-3553- 
(OO  (80  FERC  1161,284)  (1997)). 

RG&E  requests  waiver  of  the 
(bmmission's  sixty  (60)  day  notice 
I E  quirements  and  an  effective  date  of 
Jl  ly  19, 1999,  for  TransAlta  Energy 
1/  arketing  (U.S.)  Service  Agreement. 

RG&E  has  served  copies  of  the  filing 
c 111  the  New  York  State  Public  Service 
( )  )mmission  and  on  the  Customer. 

Comment  date:  August  11, 1999,  in 
eccordance  with  Standard  Paragraph  E 
i  t  the  end  of  this  notice. 


32.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER99-3 703-000] 

Take  notice  that  on  July  22, 1999, 
Puget  Sound  Energy,  Inc.  (PSE), 
tendered  for  filing  a  Service  Agreement 
vmder  the  provisions  of  PSE's  market- 
based  rates  tariff,  FERC  Electric  Tariff, 
First  Revised  Volume  No.  8,  with  Idaho 
Power  Comjpany  (IPC). 

A  copy  of  the  filing  was  served  upon 
IPC. 

Comment  dote:  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER99-3704-0001 

Take  notice  that  on  Jidy  22, 1999, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  a  Market  ,. 
Based  Service  Agreement  between 
RG&E  and  American  Electric  Power 
Service  Corporation.  (Customer).  This 
Service  Agreemeni  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  RG&E's  FERC  Electric 
Rate  Schedule,  Original  Volume  No.  3 
(Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER97-3553- 
000  (80  FERC  H  61,284)  (1997)). 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
July  1, 1999,  for  American  Electric 
Power  Service  Corporation's  Service 
Agreement. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  August  1 1 ,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Metropolitan  Chicago  Healthcare 
Council — Shared  Services,  Inc. 

[Docket  No.  ER99-3 705-000] 

Take  notice  that  on  July  22,  1999, 
Metropolitan  Chicago  Healthcare 
Council — Shared  Services,  Inc. 
(MCHC — Shared  Services,  Inc.), 
tendered  for  filing  its  petition  to  the 
Commission  for  acceptance  of  MCHC — 
Shared  Services,  Inc.'s  Rate  Schedule 
FERC  Tariff  No.  1 ;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market 
based  rates;  and  waiver  of  certain 
Commission  Regulations. 

Comment  date;  August  11, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-3 706-000] 

Take  notice  that  on  July  22, 1999, 
Cinergy  Services,  Inc.,  on  behalf  of  its 
Operating  Company  affiliates.  The 


Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.  (COC),  tendered  for 
filing  an  executed  service  agreement 
between  COC  and  OGE  Energy 
Resoxm:es,  Inc.  (OERI),  replacing  the 
unexecuted  service  agreement  filed  on 
September  4, 1998  under  Docket  No. 
ER99-1 70-000  per  COC  FERC  Electric     . 
Power  Sales  Tariff,  Original  Volume  No. 
4,  which  has  been  replaced  by  the  COC 
FERC  Electric  Cost-Based  Power  Sales 
Tariff,  Original  Volume  No.  6-GB. 

COC  and  OERI  are  requesting  an 
effective  date  of  one  day  after  the 
original  fiUng  in  Docket  No.  ER99-170- 
000. 

Comment  date:  August  11,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Northeast  Utlhties  Service:  Cumuany 

[Docket  No.  ER99-3708-000] 

Take  notice  that  on  July  23.  1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  Consolidated  Edison 
Energy,  Inc.  (CEEI)  under  the  NU 
System  Companies'  Sale  for  Resale 
Tariff  No.  7  IVIarket  3ased  Rates. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  CEEI. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  July  1, 
1999. 

Comment  date:  August  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Northeast  Utilities  Service  Company 

(Docket  No.  ER99-3709-0O0J     '' 

Take  notice  that  on  July  23, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  Statoil  Energy  Trading, 
Inc.  (Statoil)  under  the  NU  System 
Companies'  Sale  for  Resale  Tariff  No.  7 
Market  Based  Rates. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Statoil. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  Jufy  1, 
1999. 

Comment  date:  August  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Southwestern  Public  Service 
Company 

[Docket  No.  ER99-3 710-000) 

Take  notice  that  on  July  23. 1999, 
New  Centiuy  Services,  Inc.,  on  behalf  of 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  an 
executed  umbrella  service  agreement 
under  Southwestern's  market-based 
sales  tariff  with  Tenaska  Power  Services 
Company  (Tenaska).  This  umbrella 
service  agreement  provides  for 
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Southwestem's  sale  and  Tenaska's 
purchase  of  capacity  and  energy  at 
market-based  rates  pursuant  to 
Southwestem's  market-based  sales 
tariff. 

Comment  date:  August  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Pemisylvaiua  Electric  Company 

(Docket  No.  ER99-3711-000J 

Take  notice  that  on  July  23, 1999, 
Pennsylvania  Electric  Company  (doing 
business  as  and  referred  to  as  GPU 
Energy),  tendered  for  filing  the  First 
Amended  and  Restated  Interconnection 
Agreement  by  and  between  The 
Cleveland  Electric  Illuminating 
Company  (CEI)  and  Pennsylvania 
Electric  Company  (Agreement).  The 
Agreement  is  associated  with  the  sale  of 
GPU  Energy's  20%  interest  in  the 
Seneca  Pumped  Storage  Generating 
SUtion  (Seneca)  to  CEI. 

Comment  date:  August  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER99-3 7 13-000] 

Take  notice  that  on  July  23, 1999, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  an 
Interconnection  Agreement  Between 
Pacific  Gas  and  Electric  Company  and 
Fresno  Irrigation  District  (Fresno),  dated 
May  28. 1999.  The  Interconnection 
Agreement  (lA  or  Agreement) 
establishes  the  terms  and  conditions 
under  which  PG&E  wiU  provide  electric 
system  interconnection  between  PG&E 
and  Fresno.  In  its  filing  letter,  PG&E  has 
explained  that  the  lA  in  this  docket  is 
identical  to  the  Interconnection 
Agreement  pending  before  the 
Commission  in  Laguna  Irrigation 
District,  Docket  No.  EL98-46-000  and 
related  Docket  No.  ER99-3145-000, 
with  the  exception  of  the  contents  of 
Appendix  A  (specifying  the  points  of 
interconnection)  and  the  name  of  the 
Irrigation  District.  PG&E  also  has 
explained  that  the  LA  contains  a 
reservation  of  rights  with  respect  to 
'disputes  arising  under  the  FPA. 

Copies  of  this  filing  have  been  served 
upon  Fresno  and  the  California  Public 
Utilities  Commission. 

Comment  date:  August  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Duquesne  Light  Company 

(Docket  No.  ER99-3714-O00J 

Take  notice  that  on  July  23, 1999, 
Duquesne  Light  Company  (Duquesne), 
tendered  for  filing  under  Duquesne's 
pending  Market-Based  Rate  Tariff, 


(Docket  No.  ER98-4159-000)  an 
executed  Service  Agreement  at  Market- 
Based  Rates  with  Aquila  Energy 
Marketing  Corporation  (Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
August  24, 1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  August  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Allegheny  Power  Service 
Corporation  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  and  West 
Penn  Power  Company  (Allegheny 
Energy) 

(Docket  No.  ER99-3 71 5-000) 

Take  notice  that  on  July  23, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  and  West 
Penn  Power  Company  (Allegheny 
Energy),  tendered  for  filing  Amendment 
No.  2  to  Supplement  No.  8  to  the  Market 
Rate  Tariff  and  Amendment  No.  2  to 
Supplement  No.  33  to  the  Standard 
Generation  Service  Tariff  to  incorporate 
Netting  Agreements  with  New  Energy 
Ventures,  Inc.  into  the  tariff  provisions. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  the 
Amendments  effective  as  of  the  effective 
dates  therein.  May  28, 1999  for 
Amendment  No.  2  to  Supplement  No. 
33  and  Jtme  2, 1999,  for  Amendment 
No.  2  to  Supplement  No.  8. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  and  West 
Penn  Power  Company  (Allegheny 
Energy) 

(Docket  No.  ER99-3716-000J 

Take  notice  that  on  July  23, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 


Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  and  West 
Penn  Power  Company  (Allegheny 
Energy),  tendered  for  filing  Amendment 
Nos.  1  and  2  to  Supplement  No.  34  to 
the  Standard  Generation  Service  Tariff 
to  incorporate  Netting  Agreements  with 
Penn  Power  Energy  into  the  tariff 
provisions. 

Allegheny  Power  and  Allegheny 
Energy  request  a  waiver  of  notice 
requirements  to  make  the  Amendments 
effective  as  of  the  effective  dates  therein, 
July  13. 1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  and  West 
Penn  Power  Company  (Allegheny 
Energy) 

(Docket  No.  ER99-371 7-000) 

Take  notice  that  on  July  23, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  and  West 
Penn  Power  Company  (Allegheny 
Energy),  tendered  for  filing  Amendment 
Nos.  1  and  2  to  Supplement  No.  3  to  the 
Market  Rate  Tariff  and  Amendment  Nos. 
1  and  2  to  Supplement  No.  32  to  the 
Standard  Generation  Service  Tariff  to 
incorporate  Netting  Agreements  with 
Strategic  Energy,  L.L.C.,  into  the  tariff 
provisions. 

Allegheny  Power  and  Allegheny 
Energy  request  a  waiver  of  notice 
requirements  to  make  the  Amendments 
effective  as  of  the  effective  dates  therein, 
July  13, 1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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'  I  i.  Allegheny  Power  Service 

I  !]orporation  on  behalf  of  Nfonongahela 
wer  Company,  The  Potomac  Edison 
mpany  and  West  Penn  Power 
mpany  (Allegheny  Power)  and  West 
inn  Power  Company  (Allegheny 
lergy) 

cket  No.  ER99-371 8-000] 
Take  notice  that  on  July  23, 1999, 
i  Slllegheny  Power  Service  Corporation 
op  behalf  of  Monongahela  Power 
mpany.  The  Potomac  Edison 
mpany  and  West  Penn  Power 
mpany  (Allegheny  Power)  and  West 
*bnn  Power  Company  (Allegheny 
ergy),  tendered  for  filing  Amendment 
s.  1  and  2  to  Supplement  No.  22  to 
e  Standard  Generation  Service  Tariff 
incorporate  Netting  Agreements  with 
erican  Energy  Trading,  Inc.,  into  the 
ff  provisions. 
Allegheny  Power  and  Allegheny 
ergy  request  a  waiver  of  notice 
uirements  to  make  the  Amendments 
"ective  as  of  the  effective  dates  therein, 
ly  7, 1999. 

Copies  of  the  filing  have  been 
b^ovided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
I'lblic  Utility  Commission,  the 
1 '.  aryland  Public  Service  Commission, 

I I  e  Virginia  State  Corporation 

( I  )mmission,  the  West  Virginia  Public 
i  ( srvice  Commission,  and  all  parties  of 
iflcord. 

Comment  date:  August  12, 1999,  in 
^dcordance  with  Standard  Paragraph  E 
a  t  the  end  of  this  notice. 

49.  Central  Vermont  Public  Service' 
(tftrporation 

[  ]  ocket  No.  ER99-3723-0001 

Take  notice  that  on  July  23, 1999, 
( '*  antral  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
f  3  r  filing  a  Service  Agreement  with 

I  iiergy  Atlantic,  L.L.C.,  under  its  FERC 
IlectricTariffNo.  8. 

Central  Vermont  requests  waiver  of 
tie  Commission's  regulations  to  permit 
t  ]  9  service  agreement  to  become 
ef  ective  on  July  26, 1999. 

Comment  date:  August  12, 1999,  in 
ajc  cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4  3 .  Bangor  Hydro-Electric  Company, 

I I  ichester  Gas  and  Electric  Corporation 

[] )  jcket  No.  ER99-3732-000  and  ER99- 
ap  34-000] 

Take  notice  that  on  July  23, 1999,  the 
above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
tj  I  nr  quarterly  reports  for  the  quarter 
eiding,  June  30, 1999. 

Comment  date:  August  12, 1999,  in 
at  :ordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  \ 


48.  Cadillac  Renewable  Energy  LLC 

[Docket  No.  ER99-3733-0001 
Take  notice  that  on  July  23, 1999, 

Cadillac  Renewable  Energy  LIX  filed  its 

quarterly  report  for  the  quarter  ending 

March  31, 1999. 

Comment  date:  August  12, 1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu-e  (18  CFR  385.211 
and  385.214J.  Ail  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-20250  Filed  8-5-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meeting  and 
Soliciting  Scoping  Comments  for  an 
Applicant'Prepared  Environmental 
Assessment  Using  tt>e  Alternative 
Licensing  Process 

August  2, 1999. 

a.  Type  of  Application:  Alternative 
Licensing  Process. 

h.  Project  No.:  467. 

c.  Applicant:  PPScL,  Inc. 

d.  Name  of  Project:  Wallenpaupack. 

e.  Location:  On  the  Wallenpaupack 
Creek  and  Lackawaxen  River,  near  the 
Borough  of  Hawley  and  the  City  of 
Scranton,  in  Wayne  and  Pike  Counties, 
Pennsylvania.  The  project  would  not 
utilize  federal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Gary  Petrewski, 
PP&L,  Inc..  Two  North  Ninth  Street 
(GENN5),  Allentown,  PA  18101-1179, 
(610) 774-4759. 


h.  FERC  Contact:  Any  questions  on 
this  notice  an  the  scoping  process 
should  be  addressed  to  Patrick  Murphy, 
E-mail  address, 

patrick.murphyferc.fed.us,  or  telephone 
(202) 219-2659. 

i.  Deadlines  for  Filing  Scoping 
Comments:  CkAohei  15, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20416. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  docmnents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Fiirtbftr,-if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

j.  Description  of  the  Project:  The 
project  consists  of  an  870-foot-long,  67 
foot-high  concrete  dam  with  a  center 
spillway  equipped  with  two  67.5-foot- 
long  by  14-foot-high  steel  roller  gates;  a 
1 3-mile-4ong,  5,700  acre  reservoir  at  a 
full  pool  elevation  of  1,190  feet  msl;  an 
18,000-foot-long,  14-foot -diameter 
pipeline  connecting  the  dam  with  the 
powerhouse;  a  powerhouse  containing 
two  generating  units  with  a  total 
installed  capacity  of  40,000  kW;  and 
other  appurtenances. 

k.  Scoping  Process:  PP&L,  Inc.  (PP&L) 
intends  to  use  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
alternative  licensing  procedures  (ALP). 
Under  the  ALP,  PP&L  will  prepare  an 
Applicant  Prepared  Envimmental 
Assessment  (APE A)  and  license 
application  for  the  Wallenpaupack 
Ptoject. 

On  May  4, 1999,  PP&L  requested  the 
Commission's  approval  to  use  the  ALP. 
The  Commission  issued  a  notice  of  this 
request  on  June  25,  1999,  with 
comments  due  by  July  25,  1999.  After 
receipt  of  conunents  on  this  notice,  the 
Commission  will  issue  an  order 
addressing  PP&L's  request  for  approval 
to  use  the  ALP.  PP&L  expects  to  file 
with  the  Commission,  the  APEA  and 
license  application  for  the 
Wallenpaupack  Project  by  September 
30,  1992.  The  purpose  of  this  notice  is 
to  inform  you  of  the  opportunity  to 
participate  in  the  upcoming  scoping 
meeting  identified  below,  and  to  solicit 
your  scoping  comments. 

Scoping  Meeting 

PP&L  and  the  Commission  staff  will 
hold  a  public  scoping  meeting  to  help 
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us  identify  the  scope  of  issues  to  be 
addressed  in  the  APEA.  In  addition  to 
the  public  scoping  meeting.  PP&L  is 
holding  an  "open  house"  that  will 
feature  infbnnation  on  project  operation 
and  existing  project  facilities  as  well  as 
guided  tours  of  ihe  dam  and  lake.  The 
open  house  is  an  ideal  opportunity  to 
meet  the  PP&L  staff  and  informally 
disciiss  issues  relating  to  the  rehcensing 
of  the  Lake  Wallenpaupack  Project. 

Open  House 
Wednesday.  September  1, 1999, 10:00 
a.m.-3:00  p.m..  Lake 
Wallenpaupack  Conference  Center, 
Hawley,  PA 
Evening  Public  Meeting 
Wednesday,  September  1, 1999,  7:00 
p.m..  Lake  Wallenpaupack  Area 
High  School,  Route  6,  Hawley,  PA 

To  help  focus  discussion,  PP&L  wiU 
mail  Scoping  Document  1  (SDl) 
outlining  the  subject  areas  to  be 
addressed  in  the  APEA  to  the  parties  on 
the  PP&L  mailing  list  Copies  of  SDl 
will  also  be  available  at  the  scoping 
meeting.  Additionally,  PP&L  will  mail 
an  initial  information  package  (DP)  that 
provides  an  in-depth  description  of  the 
Wallenpaupack  Project  and  sxirrounding 
environment. 

Based  on  all  written  comments 
received,  a  Scoping  Docimient  2  (SD2) 
may  be  issued.  SD2  will  include  a 
revised  list  of  issues,  based  on  the 
scoping  meeting. 

Objectives 

At  the  scoping  meeting,  PP&L  will, 
with  Commission  staffs  assistance:  (1) 
Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
APEA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
APEA;  (4)  determine  the  resource  issues 
to  be  addressed  in  the  APEA;  and  (5) 
identify  those  resources  that  require  a 
detailed  study  as  well  as  those  issues 
that  do  not  require  a  detailed  analysis. 

Procedures 

The  meeting  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission's 
proceeding  on  the  project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  sign  in  before  the 
meeting  starts  and  to  clearly  identify 
themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  public  meeting  and  to  assist  staff  in 


defining  and  clarifying  the  issues  to  be 
addressed  in  the  APEA. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-20277  Filed  »-5-99:  8:45  am] 

BUJNG  CODE  sm-m-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-R1L-6245-1] 

Enyironmental  hnpect  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  ^202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  July  26, 1999  Through  July  30, 
1999  Pursuant  to  40  CFR  1506.9. 

EIS  No.  990261.  Draft  EIS,  USN. 
Surveillance  Towed  Array  Sensor 
System  (SURTASS)  Low  Frequency 
Active  (LFA),  To  Improved  Capability 
to  Detect  Quieter  and  Harder-to-Find 
Foreign  Submarines,  Implementation, 
Due:  October  28, 1999.  Contact: 
Joseph  Johnson  (703)  601-1687. 
Published  FR-06-1 1-99— Correction 
to  Contact  Person  Name  and 
Telephone. 

EIS  No.  990266.  Draft  EIS.  AFS,  WY. 
Squirrel  Meadows — Grand  Targhee 
Land  Exchange  Proposal, 
Implementation,  Targhee  National 
Forest,  Teton  County,  WY,  Due: 
September  20, 1999,  Contact:  Patty 
Bates  (208)  354-2312. 

EIS  No.  990267.  Final  EIS.  NRS.  MN, 
Snake  River  Watershed  Plan, 
Watershed  Protection  and  Flood 
Prevention,  NPDES  Permit  and  COE 
Section  404  Permit,  Marshall 
Pennington  and  Polk  Counties,  MN, 
Due:  September  07, 1999,  Contact: 
William  Hunt  (651)  602-7854. 

EIS  No.  990268.  Draft  EIS.  NFS.  AK. 
Spruce  Creek  Access  Project, 
Construct  and  Operation.  Denali 
National  Park  and  Preserve,  NPDES 
and  COE  Section  404  Permits,  AK, 
Due:  September  30, 1999,  Contact: 
Nancy  Swantton  (907)  683-9500. 
5EIS  No.  990269.  Final  EIS.  COE.  CA. 
Morrison  Creek  Mining  Reach 
Downstream  (South)  of  Jackson 
Highway,  Mining  and  Reclamation 
Project,  COE  Section  404  Permit 
Issuance.  Sacramento  County,  CA, 
Due:  September  07, 1999,  Contact: 
Larry  Vinzant  (916)  557-5263. 

EIS  No.  990270,  Draft  EIS.  AFS.  AK. 
Skipping  Cow  Timber  Sale, 
Harvesting  Timber,  South  Half  of 
Z^arembo  Island,  Tongass  National 


Forest,  Wrangell,  Contact:  Jerry  Jordan 
(907)  974—2323. 

EIS  No.  990271 .  Draft  EIS.  COE.  FL. 
Herbert  Hoover  Dike  Major 
Rehabilitation  Evaluation  Study, 
Improvements  to  the  Breach  of  Reach 
One,  Lake  Okeechobee,  FL,  Due: 
September  24, 1999,  Contact:  Mark 
Ziminske  (904)  232-17*6. 

EIS  No.  990272.  Final  EIS.  AFS.  AZ. 
Grand  Canyon/Tusayan  Growth  Area 
Improvements,  General  Management 
Plan  (GMP),  Special-Use-Permit, 
Approvals  and  Licenses  Issuance, 
Coconino  County,  AZ,  Due: 
September  07, 1999,  Contact:  R. 
Dennis  Limd  (520)  635-8200. 

EIS  No.  990273.  Final  EIS.  GSA,  TN. 
Volunteer  Army  Ammunition  Plant, 
Disposal  and  Transfer  Ownership  of 
Property  to  Other  Federal  Agencies 
and  Private  Entities,  City  of 
Chattanooga's,  Hamilton  County,  TN. 
Ehie:  September  07, 1999,  Contact: 
Phil  Youngberg  (404)  331-1831. 

EIS  No.  990274.  Draft  EIS,  SIM.  NV. 
South  Pipeline  Mine  Project,  Proposal 
to  Extend  Gold  Mining  Operations, 
Implementation,  Lander  County,  NV, 
Due:  October  05, 1999,  Contact:  Gary 
Foulkes  (775)  635-4060. 

EIS  No.  990275,  Draft  EIS,  FHW,  ND, 
Interstate  29  Reconstruction  Project, 
Improvements  from  Rose  Coulee  to 
Cass  County  Road  No.  20,  Funding, 
City  of  Fargo,  ND,  Due:  September  20. 
1999,  Contact:  Mr.  J.  Michael  Bowen 
(701) 328-9550. 

Amended  Notices 

EIS  No.  990252,  Final  Supplement, 
FAA,  IN,  Indianapolis  International 
Airport  Master  Plan  Development, 
Updated/New  Information, 
Establishing  New  Air  Traffic 
Procedures  to  Restore.  Construct  and 
Operate,  Runway  5L/23R  Parallel  to 
existing  Rimway  14/32  and 
connecting  to  Runways  5R/23L  and 
5L/23R,  Airport  Layout  Plan 
Approval,  Fimding  and  US  COE 
Section  404  Permit,  Marion  County, 
EN,  Due:  September  07, 1999,  Contact: 
George  M.  Bebble  (847)  294-7832. 
Published  FR-07-1 6-99— The  Agency 
inadvertently  omitted  the  Executive 
Summary  from  the  Final 
Supplemental  EIS.  Because  of  the 
Omission  the  Agency  Extend  the 
Comment  Period  from  8-16-99  to  9- 
7-99.  Also,  Changed  the  Contact 

'  Person  Name  and  Phone. 

Dated:  August  3, 1999. 
William  D.  Dickenon, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  99-20330  Filed  &-5-99;  8:45  am] 
BILUNQ  CODE  6560-SO-P 
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^IRONMENTAL  PROTECTION 
SENCY 

[^)-FRL-6245-2] 

E  nvironmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
1 1  epared  July  12, 1999  Through  July  16, 
1 !  199  pursuant  to  the  Environmental 
I  .fcviewTrocess  (ERP),  under  Section 
a  ( 19  of  the  Clean  Air  Act  and  Section 
1  ( i2(2)(c)  of  the  National  Enviroiunental 
I '( ilicy  Act  as  amended.  Requests  for 
c  ( pies  of  EPA  comments  can  be  directed 
t  a  the  Office  of  Federal  Activities  at 
{ 2  02)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
iuipacl  sluleiueuls  (EISs)  was  published 
iD  FR  dated  April  09. 1999  (64  FR 
i:'362). 

I )  raft  EISs 

ERP  No.  D-AFS-J65306-MT  Rating 
I  ( :2.  Nevada/Dalton  Project, 
I  ]  iplementation  of  Fire  Treatment, 
1 '  mber  Harvest,  Travel  Management  of 
I  '.<  )ad,  Helena  National  Forest,  Lincoln 
I  li  mger  District,  Lewis  &  Clark  and 

I  dwell  Counties,  MT. 

Summary:  EPA  expressed 
€  I  ivironmental  concerns  regarding  lack 
c  J  an  air  quality  impact  analysis  to 
c  ( (termine  impacts  from  prescribed 

I I  irning,  the  lack  of  information  and 
c  ( immitment  to  carrying  out  a 
Qionitoring  program  to  identify  impacts 

m  the  implementation  activities  and 
|e  potential  drift  of  herbicides  to 
uatic  areas  from  aerial  application. 
A  noted  that  proposed  actions  need 
be  consistent  with  the  State  of 
bntana's  TMDL  development. 
ERP  No.  D-FAA-K51038-CA  Rating 
2,  San  Jose  International  Airport 
Master  Plan  Update,  Improvements 
i  c  elude  Extension  of  Runway  12R/30L 
i  r  }m  10,200  ft  to  11,000  ft;  Extension  of 
I  [  mway  12L/30R,  Airport  Layout  Plan, 
C  ty  of  San  Jose,  Santa  Clara  County, 
CA. 

Summary:  EPA  expressed 
<  1  ivironmental  objections  due  to  a  lack 
c  >".  full  disclosure  of  noise  impacts.  EPA 
£  ISO  suggested  that  opportunities  may 
c  :pst  to  reduce  the  \tse  of  hazardous 
loiaterials,  reduce  hazardous  waste 
{ ^neration,  adopt  more  comprehensive 
!  bUd  waste  recycling,  reduce  the  use  of 
I H  isticides  and  fertilizers,  and  protect 
Y  ki  ater  quality  and  groundwater.  EPA 
( ^  ^pressed  serious  concern  about  the 

I II  'oject's  potential  air  quality  impacts, 
i  c  eluding  projected  exceedances  of  a 

I  'i  tderal  air  quality  standard  and 

]  II  iijected  emissions  increases  for  at  least 

( i  ght  hazardous  air  pollutants. 


ERP  No.  DA-FHW-K40105-CA 
Rating  LO,  Devil's  Slide  Bypass 
Improvements,  CA-1  To  Hjilf  Moon  Bay 
Airport  to  Linda  Mar  Boulevard, 
Updated  Information,  Funding  and  COE 
Section  404  Permit,  Pacifica  and  San 
Mateo  Counties,  CA. 

Summary:  EPA  reviewed  the  Devil's 
Slide  Draft  Supplemental  EIS,  expressed 
a  lack  of  objections  to  the  project. 

ERP  No.  DS-DOE-A09828-00  Rating 
EC2,  Surplus  Plutonium  Disposition 
(DOE/EIS-0283-DS)  for  Siting,  New  and 
Revised  Information,  Construction  and 
Operation  of  three  facilities  for 
Plutoniiun  Disposition,  Possible  Sites 
Hanford,  Idaho  National  Engineering 
and  Environmental  Laboratory,  Pantex 
Plant  and  Savannah  River,  CA,  ID,  NM, 
SC,  TX  and  WA. 

Summary:  EPA  continues  to  express 
concerns  regarding  effects  on  water  and 
ecological  resources  and  the  presence  of 
contamination  in  the  existing 
environment  and  lack  of  assurance  that 
the  proposed  operations  would  not  lead 
to  further  adverse  impacts. 

ERP  No.  DS-FHW-K40220-CA  Rating 
**3,  CA-1 25  South  Route  Location, 
Adoption  and  Construction,  between 
CA-905  on  Otay  Mesa  to  CA-54  in 
Spring  Valley,  Updated  and  Additional 
Information,  Funding  and  COE  Section 
404  Permit,  San  Diego  County,  CA. 

Summary:  EPA  determined  that  the 
SDEIS  was  greatly  limited  in  it's 
discussion  of  potentially  significant 
impact  from  the  direct,  indirect, 
secondary,  and  ciunulative  impacts  to 
wetlands,  waters  of  the  U.S.,  water 
quality,  air  quality,  and  biological 
resources.  EPA  recommends  that  a 
supplemental  EIS  be  prepared  and 
circulated  for  comment. 

Final  EISs 

ERP  No.  F-BLM-K65217-AZ  Ray 
Land  Exchange/Plan  Amendment, 
Implementation,  Exchange  of  Federal 
Lands  for  Public  Lands,  Pinal,  Gila  and 
Mohave  Coimties,  AZ. 

Summary:  EPA  continues  to  object  to 
the  proposed  project  based  on  its 
potential  to  cause  significant,  continued 
degradation  of  resoiuces  in  the  project 
area  and  has  requested  appropriate 
mitigation  of  impacts  to  wildlife, 
habitat,  and  water  resources. 

ERP  No.  F-FAA-D51026-00  Potomac 
ConsoUdated  Terminal  (PCT)  Radar 
Approach  Control  Facility  (TRACON), 
To  consolidated  four  TRACON  in 
Baltimore- Washington  Metro  Terminal 
Area,  Possible  Site  is  Vint  Hill  Farms, 
VA,DCandMD. 

Summary:  EPA's  previous  concerns 
have  been  adequately  addressed 
therefore,  EPA  has  no  objection  to  the 
action. 


Odwr 

ERP  No.  LF-AFS-K65185-CA  Tahoe 
National  Forest  and  Portion  of  Plumas 
and  EL  Dorado  National  Forests. 
Implementation,  Twenty-Two  Westside 
Rivers  for  Suitability  and  inclusion  in 
the  National  Wild  and  Scenic  Rivers 
System,  Wild  and  Scenic  River  Study, 
Placer,  Nevada,  Sierra,  Pliunas,  EL 
Dorado  and  Yuba  Counties,  CA. 

Summary:  EPA  continues  to  object  to 
the  Forest  Service's  decision  to 
designate  the  Downieville  complex  or  to 
actively  seek  Research  Natural  Area  or 
Special  Interest  Area  designation  to 
ensure  protection  of  its  acknowledged, 
exceptional  ecosystem  values.  EPA 
support  the  proposed  designation  of 
Canyon  Creek,  lower  South  Yuba  River, 
and  the  North  Yuba  River. 

Dated:  August  3. 1999. 
William  D.  Dickerson, 
Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

(FR  Doc.  99-20331  Filed  8-5-99;  8:45  am] 
BMXMG  COOe  6660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34191;  FRL-6093-8] 

Organophosphate  Pesticide;  Pesticide 
Registration  Notice;  Availability  for 
Public  Comment 

agency:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  for  public  comment  of  a 
Pesticide  Registration  Notice  that 
presents  EPA's  proposed  approach  for 
managing  risks  from  organophosphate 
pesticides  to  occupational  users.  The 
approach  described  in  this  notice 
applies  to  both  workers  and  handlers  as 
defined  by  the  Worker  Protection 
Standard  (WPS),  and  other  persons  not 
specifically  covered  by  WPS,  who 
nonetheless  perform  similar  activities 
and  are  exposed  to  pesticides  in  a 
similar  manner.  In  general,  this 
proposed  approach  provides  for 
baseline  protective  measures  for  all 
occupational  situations  where  these 
measures  are  feasible  and  where  current 
risk  assessments  show  that  they  are 
necessary,  including  closed  mixing  and 
loading  systems,  enclosed  cab 
equipment  or  equivalent  protective 
clothing,  and  increased  reentry 
intervals.  Further,  this  notice  outlines 
the  steps  that  EPA  will  take  to  address 
situations  when  the  baseline  mitigation 
measiu«s  are  not  feasible,  or  situations 
where  maximum  feasible  mitigation  is 
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still  inadequate  to  protect  occupational 
users. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-34191.  must  be 
received  by  EPA  on  or  before  October  5, 
1999. 

AiXMESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  HI.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA,  it  is  imperative  that  you  identify 
docket  control  number  OPP-34191  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Werrell,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  IX:  20460;  telephone 
numbers:  (703)  308-8033  and  fax 
number:  (703)  308-8041;  e-mail  address: 
werrell.lindadepa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  notice  if  you  manufacture  or 
formulate  pesticides.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 

Examples  of  po- 
tentially affected 
entities 

Pesticide  pro- 
ducers 

32532 

Pesticide  manu- 
facturers 

Pesticide  formula- 
tors 

This  listing  is  not  intended  to  be 
exhatistive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  could  also  be  affected. 
If  available,  the  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  notice  affects  certain 
entities.  If  you  have  any  questions 
regarding  the  applicability  of  this 
annoimcement  to  you,  consult  the 
person  hsted  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document  and  other  related 


documents  from  the  EPA  Internet  Home 
Page  at  http://www.epa.gov/.  To  access 
this  document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  obtain  electronic  copies  of  the 
proposed  Pesticide  Regulation  Notice 
mentioned  in  this  notice,  you  can  go 
directly  to  the  Home  Page  for  the  Office 
of  Pesticide  Programs  (OPP)  at  http:// 
www.epa.gov/  pesticides/op/ 
fedreg.htm.  You  may  access  information 
about  organophosphate  pesticides  at 
http://www.epa.gov/pesticides/op/. 

B.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPP-34191.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
CBI.  This  official  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

in.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically;  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34191  in  the 
subject  line  on  the  first  page  of  yoiu 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 


Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  The 
Document  Control  Office  (DCO)  is  open 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described  in 
this  unit.  Dp  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.Electronic 
submissions  will  be  accepted  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format,  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-34191.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  pubUc 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  U  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT"  section. 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  haven't  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

•  Explain  yoiu  views  as  clearly  as 
possible. 
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>  Describe  any  assumptions  that  you 
ut  )d. 

•  Provide  copies  of  any  technical 
ilk  bnnation  and/or  data  you  used  that 
SI  1  aport  your  views. 

¥  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
Bf  imate. 

►  Provide  specific  examples  to 
il  lUstrate  your  concerns. 

p  Offer  alternative  ways  to  improve 
tl  le  rule  or  collection  activity. 

w  Make  sure  to  submit  your  comments 
b  ^  the  deadline  in  this  notice. 

At  the  beginning  of  yoiu-  comments, 
sure  to  properly  identify  the 
ument  you  are  commenting  on.  To 
ure  proper  receipt  by  EPA,  it  is 
perative  that  you  identify  the  docket 
itrol  number  assigned  to  this  action 
e  subject  line  on  the  first  page  of 
response.  You  may  also  provide 
name,  date,  and  Federal  Register 
citation. 

Dl-lAre  There  Issues  on  Which  EPA  is 
ticuJarly  Interested  in  Receiving 
imment? 

iomments  are  encoiu^ged  on  any 
a^bect  of  the  Pesticide  Registration 
Notice  mentioned  in  this  notice.  EPA  is 
particularly  interested  in  comments  on 
< )  following  matters: 
I.  Is  EPA's  definition  of  closed 
items  and  closed  cabs  too  broad  or  too 
scific?  Should  EPA  adopt  the  same 

dards  as  California  for  closed 
items? 

I.  What  technologies  are  available  or 
er  development  to  reduce  exposure 
ccupational  users  in  green  houses 
during  orchard  applications?  Are 

Sere  other  agricultural  applications  for 
hich  closed  cabs  are  not  currently 
t^i  sible? 

I  I.  The  Pesticide  Registration  Notice 
giyes  one  example  of  the  industry 
moving  toward  automated  or 
t€  ( hnological  replacements  for  human 
0(  :pupational  users  (the  substitution  of 
Gaographic  Positioning  Systems  (GPS) 
oi '  jmechanical  flaggers  for  human 
fl  ikgers  in  aerial  applications).  Are  there 
oi  iei  examples  where  agricultural  work 
fl  ictions  could  be  automated  ? 

f .  In  many  cases,  existing  re-entry 
iiilervals  (REIs)  for  organophosphate 
p ;  iticide  uses  may  be  inadequate. 
W  lere  feasible,  EPA  will  seek  to  extend 
K- entry  intervals,  however,  there  are 
p:  j  ictical  limits  on  the  length  of  re-entry 
ii  J  ervals.  What  other  measures  should 
E  'A  consider  to  protect  occupational 
u:  il  srs  re-entering  treated  fields?  Is 
tc!  ting/monitoring  of  plant  residues 
p  ■  or  to  harvest  practical? 

i.  For  retained  uses  where  exposure 
tc  [>ccupational  users  is  still  a  concern, 
E  ^  \  may  require  biological  monitoring 


for  occupational  user  populations  of 
concern.  As  many  organophosphate 
pesticide  uses  are  of  concern,  what  is 
the  most  efficient  approach  to 
monitoring  occupational  user 
populations? 

IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

This  notice  annoimces  the  availability 
for  public  comment  of  a  Pesticide 
Registration  Notice  that  presents  EPA's 
proposed  approach  for  managing  risks 
firom  organophosphate  pesticides  to 
occupational  users.  The  approach 
described  in  this  notice  applies  to  both 
workers  and  handlers  as  defined  by  the 
Worker  Protection  Standard  (WPS),  and 
other  persons  not  specifically  covered 
by  WPS,  who  nonetheless  perform 
similar  activities  and  are  exposed  to 
pesticides  in  a  similar  manner.  The 
proposed  risk  management  approach 
that  is  outlined  in  this  Pesticide 
Registration  Notice  would  be  used  in 
developing  the  individual 
organophosphate  pesticide  occupational 
risk  management  decisions,  which  will 
be  proposed  for  public  comment  as  part 
of  the  pilot  pubUc  participation  process 
that  EPA  and  Department  of  Agriculture 
(USDA)  are  now  using  for  involving  the 
public  in  the  reassessment  of  pesticide 
tolerances  under  the  Food  Quality. 
Protection  Act  (FQPA),  and  the 
reregistration  of  individual 
organophosphate  pesticides  imder  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  which  was 
established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Coimcil  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions.  EPA  and  USDA  began 
implementing  this  pilot  process  in 
August  1998,  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation. 

The  Agency  is  proposing  this 
approach  for  managing  risk  to 
occupational  users  of  organophosphate 
pesticide  products  at  this  time  because 
the  organophosphate  pesticide 
occupational  risk  assessments 
developed  thus  far  indicate,  with  few 
exceptions,  that  risk  management 
measures  beyond  those  specified  by  the 
Worker  Protection  Standard  (40  CFT? 
part  1 70)  will  be  needed  to  adequately 


protect  occupational  users  of  these 
products.  In  many  cases,  the 
organophosphate  pesticide  risk 
assessments  show  that  even  when  the 
maximum  feasible  protective  clothing 
and  engineering  controls  are  used,  risks 
to  occupational  users  still  exceed  the 
Agency's  levels  of  concern.  In  such 
instances,  EPA  is  required  by  FIFRA  to 
weigh  these  risks  against  the  benefits  of 
the  pesticide's  use.  The  Agency  is 
outlining  its  proposed  decision  process 
in  this  notice  because  «arly  notification 
to  registrants  will  help  to  ensure  that 
occupational  risk  management  decisions 
for  the  organophosphate  pesticides  will 
be  approached  consistently  and 
implemented  equitably.  The  Agency 
also  believes  this  early  notification  will 
encourage  the  voluntary  aHnntinn  of 
measures  to  reduce  risks  to  occupational 
users  as  soon  as  possible. 

List  of  Subjects 

Environmental  protection,  Chemicab, 
Pesticides  and  pests. 

Dated:  August  2,  1999. 
Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  99-20315  Filed  8-5-99;  8:45  am] 
BILUNG  CODE  66a»-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34192;  FRL-6097-9] 

Neurotoxic  Pesticides;  Availability  of 
Data  Call-in  Notice 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  is  requiring  registrants  of 
neurotoxic  pesticides  to  conduct  acute, 
subchronic,  and  developmental 
neurotoxicity  studies  and  submit  the 
results  to  EPA.  These  studies  are 
designed  to  show  the  effects  of  a 
chemical  on  the  nervous  system.  EPA 
will  issue  Data  Call-in  Notices  to 
registrants  of  all  neurotoxic  pesticides 
in  phases  over  time,  beginning  with  the 
cholinesterase-inhibiting 
organophosphates  because  of  their 
known  neurotoxicity  concerns.  EPA 
expects  to  receive  the  first  studies 
within  2  years.  This  Data  Call-in 
program  was  developed  with  the  advice 
of  the  Children's  Health  Advisory 
Committee  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
Scientific  Advisory  Panel. 

DATES:  The  Data  Call-In  Notice  will  be 
available  October  5, 1999. 
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ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA,  it  is  imperative  that  you  identify 
docket  control  number  OPP-34192  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  mFORMAIXM  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
numbers:  (703)  308-8004  and  fax 
number:  (703)  308-8005;  e-mail  address: 
angulo.karenOepa.gov. 
SUPPIEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 


i^H 

You  may  be  potentially  affected  by 

this  notice  if  you  manufacture  or 

^^H 

formulate  pesticides.  Potentially 

5^1 

affected  categories  and  entities  may 

include,  but  are  not  limited  to: 

iH 

^^H 

Examples  of  po- 

^1 

Categories 

NAICS 

tentially  affected 
entities 

^^1 

Pesticide  pro- 

32532 

Pesticide  manu- 

H 

ducers 

facturers 
Pesticide  formula- 
tors 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  could  also  be  affected. 
If  available,  the  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  notice  affects  certain 
entities.  If  you  have  any  questions 
regarding  the  applicability  of  this 
annoimcement  to  you,  consult  the 
person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Gel  Additional 
Infbnnation,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  doctmient  and  other  related 
documents  from  the  EPA  Internet  Home 
Page  at  http://www.epa.gov/.  To  access 
this  dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  doctunent  under 
the  "Federal  Register— Environmental 


Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  obtain  electronic  copies  of  the 
Neurotoxicity  Data  Call-in  Notice 
mentioned  in  this  notice,  you  can  go 
directly  to  the  Home  Page  for  the  Office 
of  Pesticide  Programs  (OPP)  at  http:// 
www.epa.gov/  pesticides/. 

B.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPP-34192.  The  official 
record  consists  of  the  docimients 
specifically  referenced  in  this  action, 
any  public  conunents  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
CBI.  This  official  record  includes  the 
doctmients  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  infonnatioQ 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  fiiDm  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  1  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  ntunber  OPP-2    192  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  The 
Document  Control  Office  (DCO)  is  open 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 


3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described  in 
this  unit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.Electronic 
submissions  will  be  accepted  in 
WordPerfect  5.1/6.1  or  ASCff  file 
format.  All  comments  in  electronic  form 
.  must  be  identified  by  docket  control 
number  OPP-34192.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conmient  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  ppor 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT"  section. 

IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  is  requiring  registrants  of 
neurotoxic  pesticides  to  conduct  acute, 
subchronic,  and  developmental 
neurotoxicity  studies  and  submit  the 
results  to  EPA.  These  studies  are 
designed  to  show  the  effects  on  the 
nervous  system  of  a  chemical  with  a 
one-time  or  very  short-term  dose  (acute), 
with  exposiu^  over  an  extended  period 
of  time  (sub-chronic),  and  before  or 
shortly  afterbirth  (developmental).  The 
data  developed  in  response  to  this  Data 
Call-in  will  help  determine  whether  or 
not  differences  occur  because  of  age  or 
stage  of  nervous  system  development. 
(The  differences  could  be  measurable 
(or  quantitative)  or  descriptive 
(qualitative)).  EPA  will  use  these  data  in 
making  decisions  in  the  implementation 
of  certain  aspects  of  the  Food  Quality 
Protection  Act's  (FQPA)  tolerance- 
setting  process. 


JMI 
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EPA  is  implementing  the  Data  Call-in 
iti  phases  over  the  next  several  months 
tqt  ensure  that  data  from  the  highest 
tiority  neurotoxic  pesticides  are  called 
first  and  that  the  laboratory  capacity 
ailable  to  pesticide  registrants  is 
equate  to  perform  the  studies  within  . 

required  timeframes.  This  program 
call  in  data  will  apply  to 
proximately  140  pesticides.  The 
olinesterase-inhibiting 
;anophosphates  have  been  selected  to 
the  first  chemical  class  to  be  called 
I,  based  on  their  known  neurotoxicity 
incems.  EPA  expects  to  receive  the 
tst  studies  within  2  years.  This  Data 
Gall-In  program  was  developed  with  the 
a  avice  of  theX^hildren's  Health 
Aovisory  Committee  and  the  Federal 
Ihsocticide,  Fungicide,  and  Rodenticide 
J  Jcl  (FIFRA)  Scientific  Advisory  Panel. 

I  ^  of  Subjects 

^Environmental  protection.  Chemicals, 
F  asticides  and  pests. 

Dated:  August  2, 1999. 

I  ( is  A.  Rossi, 

I  h  rector.  Special  Review  and  Reregistration 
I  h  vision,  Office  of  Pesticide  Programs. 

[fR  Doc.  99-20316  Filed  8-5-99;  8:45  am] 
BpUJNQ  CODE  6S6O-S0-f 


1RONMENTAL  PROTECTION 
SENCY 


Administrative  Settlement 
Pursuant  to  the 
sive  Environmental 
ise,  Compensation,  and  Liability 
(CERCLA),  as  Amended  by  the 
fliperfund  Amendments  and 
F  Muthorization  Act— Upper  Tenmile 
C  ^  Watershed  Site,  Lewis  and  Ciarit 
p^nty  and  Jefferson  County,  Montana 

lENCY:  Environmental  Protection 
J\^ency. 

Notice  and  request  for  public 
ent. 


,RY:  Notice  is  hereby  given  of  a 
Dposed  settlement  imder  the 
imprehensive  Environmental 
sponse,  Compensation,  and  Liability 
,  as  amended  (CERCLA),  concerning 
Upper  Tenmile  Creek  Watershed  site 
i^l  Lewis  and  Clark  County  and  Jefferson 

lunty,  Montana  (Site).  The  proposed 
s^ement  agreement  (Agreement) 
r^uires  the  Chapter  7  bankruptcy 
elates  of  Pegasus  Gold  Montana 
ning.  Inc.  (PGMMI)  and  Pangea 
plorations,  Inc.  (PEI)  to  transfer  an 
nmental  protection  easement  and 
ication  of  restrictive  uses  to  property 


within  the  Basin  Creek  Mine,  located 
vdthin  the  Site,  to  Lewis  andGlark 
County  of  the  benefit  of  the  United 
States  Environmental  Protection  Agency 
(EPA).  EPA  intends  to  use  a  portion  of 
the  property,  known  as  the  Luttrell  Pit, 
for  a  mine  waste  repository  for 
abandoned  mine  removal  actions  which 
will  be  undertaken  pursuant  to  EPA's 
CERCLA  authorities. 

The  settlement  resolves  the  Estates' 
CERCLA  liability  for  the  Luttrell  Pit. 
Because  of  the  Estates'  obligations  to 
reclaim  the  Basin  Creek  Mine  piu-suant 
to  the  Montaiia  Metal  Mine  Reclamation 
Act,  Mont.  Code  Ann.  section  82-4-301 
et  seq.,  the  State  of  Montana,  acting  by 
and  through  the  Department  of 
Environmental  Quality,  is  a  party  to  the 
Agreement.  Additionally,  the 
Agreement  is  subject  to  the  approval  of 
the  United  States  Bankruptcy  Court, 
District  of  Nevada. 
DATES:  For  a  period  of  ten  (10)  days 
from  the  date  of  publication  of  this 
dociunent,  the  public  may  submit 
comments  to  EPA  relating  to  this 
proposed  settlement. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
EPA  Superfund  Record  Center,  999  18th 
Street,  5th  Floor,  North  Tower,  Denver, 
Colorado,  (303)  312-6473.  Comments 
should  be  addressed  to  Carol  J.  Pokomy, 
Enforcement  Specialist,  (8ENF-T).  U.S. 
Environmental  Protection  Agency,  999 
18th  Street,  Suite  500,  Denver. 
Colorado,  80202-2466.  and  should 
reference  the  Upper  Tenmile  Creek 
Watershed  site  Basin  Creek  Mine 
Agreement. 

FQR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Bohan,  Enforcement  Attorney, 
at  (303)  312-6925. 

Dated:  July  12. 1999. 
Andrew  Michael  Gaydosh, 
Acting  Assistant  Regional  Administrator, 
Office  of  Enforcement,  Compliance  and 
Environmental  Justice,  Region  VIII. 
(PR  Doc.  99-20307  Filed  8-5-99;  8:45  am] 

BNJJNG  CODE  S560-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6407-8] 

Proposed  Agreement  and  Covenant 
Not  to  Sue  Pursuant  to  ttte 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)— Upper  Tenmile  Creek 
Watershed  SKe,  Lewis  and  Cleric 
County  and  Jefferson  County,  MT 

agency:  Environmental  Protection 
Agency. 


action:  Notice  and  request  for  public 
comment. 

summary:  Notice  is  hereby  given  of  a 
proposed  settlement  piu^uant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLE)  concerning  the  Upper 
Tenmile  Creek  Watershed  Site,  in  Lewis 
and  Clark  and  Jefferson  Counties, 
Montana  (the  "Site").  Under  the 
Agreement  and  Covenant  Not  to  Sue 
(Agreement),  Lewis  and  Clark  County 
will  acquire  an  environmental 
protection  easement  to  a  portion  of  the 
Site  for  the  benefit  of  EPA.  Lewis  and 
Clark  County  does  not  intend  to  use  the 
property.  EPA  intends  to  use  the 
property  as  a  repository  for  waste 
excavated  from  ahandnned  miles. 

DATES:  For  a  period  often  (10)  days 
bova  the  date  of  publication  of  this 
dociunent,  the  public  may  submit 
comments  to  EPA  relating  to  the 
Agreement.  Copies  of  the  Agreement 
may  be  obtained  from  the  Superfund 
Records  Center  at  the  address  listed 
below. 

ADDRESSES:  The  Agreement  is  available 
for  public  inspection  at  the  EPA 
Superfund  Records  Center,  999  18th   * 
Street.  5th  Floor.  North  Tower,  Denver, 
Colorado.  Comments  should  be 
addressed  to  Carol  Pokomy   rr-chnical 
Enforcement  Program,  (8ENF-T),  IS. 
Environmental  Protection  Agency,  999 
18th  Street,  Suite  500,  Denver, 
Colorado,  80202-2466,  and  should 
reference  the  Upper  Tenmile  Creek 
Watershed  Site  Agreement  and 
Covenant  Not  to  Sue  with  Lewis  and 
Clark  County. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Bohan,  Legal  Enforcement 
Program,  at  303/312-6925. 

Dated:  )uly  12, 1999. 
Andrew  Nfichael  Gaydosh, 

Acting  Assistant  Regional  Administrator, 
Office  of  Enforcement.  Compliance  and 
Environmental  Justice.  Region  VIII. 

[PR  Doc.  99-20308  Filed  8-5-99;  8:45  am] 
BILLINO  CODE  6S6O-S0-M 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 
Special  Executive  Session 

Date  &■  Time:  Wednesday.  August  4, 
1999,  10:00  a.m. 

Pyace;  999  E  Street,  NW.,  Washington. 
DC 

Status:  This  meeting  will  be  closed  to 
the  public  pursuant  to  11  CFR  2.4(b)(7). 
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Items  To  Be  Discussed:  Matters 
concerning  participation  in  civil  actions 
or  proceedings  or  arbitration. 

Person  to  Contact  for  Information:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202)  694-1^20. 
Muy  W.  Dove, 
Acting  Secretary. 

(PR  Doc.  9»-20392  Filed  8-4-99;  11:28  am] 
BUJNG  CODE  f71»-01-M 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

Nonce  of  Dtotrlbutkm  of  Funds  to 
Addreee  Unmet  Needs  Resulting  From 
Presktontielly  Decisred  Disasters 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  FEMA  announces  the 
allocation  of  Fiscal  Year  (FY)  1999 
funds  for  grants  to  States  to  address 
disaster-related  needs  not  met  by 
Federal  disaster  relief  programs.  The 
amoimt  of  $230  million  is  available  to 
certain  States  for  use  in  communities 
that  have  experienced  Presidentially 
declared  major  disasters  in  FY  1998 
and/or  FY  1999.  The  funds  will  be 
allocated  to  States  (grantees)  for 
distribution  in  communities  affected  by 
the  disasters. 

EFFECTIVE  DATE:  This  notice  is  effective 
August  6, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Director,  Program 
Support  Division,  Mitigation 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street  SW, 
Room  417,  Washington,  DC  20472, 
(telephone)  202-646-4621,  (facsimile) 
202-646-3104,  or  (email) 
ro6ert.siieadfeina.gov. 
SUPPLEMENTARY  INFORMATION:  Congress 
recently  appropriated  $230  million  to 
the  Federal  Emergency  Management 
Agency  (FEMA)  to  address 
communities'  immet  disaster  assistance 
needs  for  Fiscal  Years  1998  and  1999. 
Congress  instructed  FEMA  to  award 
these  funds  expeditiously  to  States  for 
use  in  eligible  commimities.  Pub.  L. 
106-31,  Emergency  Supplemental 
Appropriations  Act  for  Fiscal  Year  1999, 
requires  the  publication  of  a  notice 
governing  the  allocation  and  use  of 
these  funds. 

Authority:  Pub.  L.  106-31,  Emergency 
Supplemental  Appropriations  Act  for  Fiscal 
Year  1999. 

Eligible  Applicants 

States  are  to  use  these  funds  to  benefit 
communities  affected  by  Presidentially- 


declared  major  disasters,  including 
Native  American  tribes.  We  surveyed 
States  for  their  unmet  needs  related  to 
disasters  declared  before  January  1, 
1999.  We  are  currently  requesting  States 
to  identify  unmet  needs  related  to 
disasters  declared  between  January  1, 
1999  and  May  21, 1999.  The  later  date 
is  the  date  of  enactment  of  the 
appropriations  bill  that  provides  the 
funds  for  this  effort. 

State  emergency  management 
organizations  (grantees)  will  administer 
these  grants  in  conjimction  with  their 
administration  of  FEMA  disaster 
assistance  programs. 

Availability  of  Funds 

We  will  initially  allocate  funding  to 
States  that  meet  the  foUoMang  criteria- 

•  Certain  States  affected  by  the 
January  1998  ice  storms; 

•  Certain  States  affected  by  Hurricane 
Georges: 

•  States  with  major  disasters  declared 
between  October  1, 1998  and  January  1, 
1999. 

These  States  are:  Louisiana, 
Mississippi,  Puerto  Rico,  Alabama,  New 
York,  New  Hampshire,  Kansas, 
Washington,  Florida,  Texas,  Vermont, 
and  Missouri. 

Allocatioiis  The  initial  allocations  are 
as  follows: 


State 

Disaster 
No. 

Allocation 

AlalMma 

Florida 

Florida  (•]  

1250 
1259 
1249 
1254 
1258 
1246 
1251 
1253 
1256 
1199 
1196 
1247 
1257 
1201 
1252 
1255 

$7,112,000 

2.559,000 

27  337  000 

Kansas  

Kansas  

Louisiana  „. 

Mississippi  

Missouri  

Missouri  

New  Hampshire  .. 
New  York 

7,994.000 
5,514.000 
5.840,000 

13.273,000 
7.029,000 
4.130,000 
3,937,000 

41  668  000 

Puerto  Rico 

Texas  

Vemiont  

Washington  ......... 

Washington 

15,600.000 

42.108.000 

481,000 

836,000 

4.247,000 

Total 

189,665.000 

n  $40,000  of  the  allocation  for  disaster 
number  1249  is  designated  for  the  Poarch 
Band  of  Creek  Indians  (Rorida). 

We  will  provide  an  application 
package  to  States  that  receive 
allocations.  States  will  submit 
applications  to  us  indicating  the 
proposed  use  of  the  funds.  Awards  will 
be  made,  up  to  the  amount  of  the 
allocation,  after  an  expedited  review  of 
the  State  application  package. 

The  application  will  require 
additional  information  and  data  that 
was  used  by  the  States  in  identifying  the 


amount  of  their  unmet  needs  in  the 
submission  to  HUD  and  FEMA.  This 
additional  information  and  data  must  be 
specific  and  include  supporting 
documentation.  To  the  extent  tixe 
information  and  data  is  deemed 
insufficient  or  supports  an  ineligible 
activity,  the  amoimt  of  the  initial 
allocation  will  be  reduced  accordingly. 

Grant  Requirements/Use  of  Funds 

The  purpose  of  these  funds  is  to 
provide  to  the  extent  possible  for  immet 
needs  that  are  the  direct  result  of 
Presidentially  declared  major  disasters 
in  Fiscal  Years  1998  and  1999.  States 
(grantees)  and  subrecipients  must  use 
these  funds  for  activities  for  which  there 
is  no  available  funding  through  FEMA, 
the  Small  Business  Achninistration.  or 
the  U.S.  Army  Corps  of  Engineers. 

The  funds  can  be  used  only  for  unmet 
needs  for  the  purposes  of  mitigation, 
buyout  assistance,  disaster  relief,  and 
long-term  recovery.  We  urge  States  to 
use  funding  in  all  categories  in  a 
manner  that  will  reduce  future  disaster 
related  costs. 

The  State  must  administer  any 
funding  used  for  buyouts  or  mitigation 
activities  by  the  State  consistent  with 
the  intent  of  the  Hazard  Mitigation 
Grant  Program.  For  example.  States 
must  ensure  that  mitigation  and  buy-out 
activities  are  cost  effective  and  that  the 
use  of  acquired  properties  will  be 
restricted  in  the  same  manner  as  under 
the  Hazard  Mitigation  Grant  Program. 

Environmental  Review 

The  State  and  FEMA  will  complete  an 
environmental  review  for  all  activities. 
Generally  these  reviews  must  be 
completed  before  beginning  projects. 
Applicants  for  funding  tmder  this 
program  will  be  responsible  for 
preparing  environmental 
documentation,  conducting  appropriate 
consultation  with  authoritative  State 
agencies,  and  forwarding  the  results  of 
such  documentation  and  consultation  to 
us  for  final  review  and  approval  to 
enable  us  to  ensure  compliance  with  the 
National  Environmental  Policy  Act,  the 
National  Historic  Preservation  Act,  the 
Endangered  Species  Act,  and  all  other 
Federal  environmental  statutes  and 
Executive  Orders.  Costs  to  prepare 
documentation  and  conduct 
consultation  are  eligible  project  costs 
and  should  be  included  within  the 
budgeted  project  cost. 

Cost  Share 

Each  State  must  provide  an  assurance 
that  there  will  be  not  less  than  25 
percent  in  non-Federal  funds,  or 
equivalent  value,  to  match  unmet  needs 
funds.  Funds  provided  under  this  Act 
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c  i  tmot  be  used  as  the  non-Federal 
n  I  itch  for  other  Federal  funds  nor  can 
ot  ler  Federal  funds  be  used  as  the 
r  i  quired  non-Federal  match  for  these 
fi  I  nds. 

/JlowableCosts 

States  may  use  up  to  7%  of  these 
fii|ids  for  costs  to  administer  or  manage 
tl  i^  grant.  Administrative  and 
mtoagement  costs  should  be  included 
in  the  State's  application.  Further 
dance  on  allowable  costs  for  states 
subgrantees  can  be  found  in  Office 
oriManagement  and  Budget  (0MB) 
lars  on  the  Cost  Principles. 
•  State  and  local  governments  should 
suit  0MB  Circular  A-87. 
►  Private  Non-Profit  organizations 
(uid  consult  OMB  Circular  A-122. 
Educational  institutions  should 
isult  OMB  Circular  A-21. 

arts 

T 

States  will  provide  quarterly  progress 
■  financial  reports  to  FEMA  within  30 
s  after  the  end  of  each  Federal 
qiibrter.  We  will  include  the  suggested 
fpvmat  for  these  reports  and  exact  due 
dMes  in  the  application  package.  The 
report  will  include  specific  information 
oiu  actual  projects  funded  during  that 
quarter  and  the  needs  for  which  the 
fi  ads  were  provided  for  each  of  those 
projects. 

E'  r  iloation  Process 

Our  regional  offices  will  review  State 
applications  and  quarterly  progress 
re  ports  to  determine  whether  activities 
fall  within  the  four  eligible  categories 
and  that  other  Federal  disaster  relief 
pi  Ograms  do  not  already  address  them. 

n  i^aining  Funds 

The  remaining  funds  will  be  allocated 
to  States  that  have  had  a  Presidentially 
d(  iclared  major  disaster  between  January 
1, 1999  and  May  21,  1999,  after  we 
cc  mplete  our  survey  of  their  unmet 
n<  «ds.  Those  states  are:  Tennessee, 
A  fbama,  Maine,  Mississippi,  Louisiana, 
A'kansas,  California,  Wyoming, 
Missouri,  Georgia,  Oklahoma,  Kansas, 
T^ias,  Colorado,  and  Iowa. 

will  implement  a  system  in 
ch  mitigation  (including  buyout 
stance)  will  be  our  priority,  followed 
ong-term  recovery  and  other  unmet 
ne^ds  generally  categorized  as  disaster 
relief.  States  may  submit  immet  needs 
inl|ny  category,  but  FEMA  will  place 
embhasis  on  mitigation  and  buyout 
as^stance.  FEMA  will  determine  other 
ui^et  needs  (disaster  relief  and  long- 
tena  recovery)  based  on  State 
su  t  mission.  FEMA  will  ask  for  reviews 
by  ippropriate  Federal  agencies  so  as  to 


avoid  duplication  of  existing  Federal 
programs. 

Based  on  the  congressional  action  to 
place  these  funds  under  FEMA's 
disaster  authorities,  E.O.  12372  review 
procediures  do  not  apply. 

Application  Submission  and  Deadline 

We  will  mail  application  packages  to 
States  that  are  allocated  funds  in  Uiis 
notice.  States  should  complete  the 
application  package  and  return  it  to  the 
FEMA  regional  office  listed  in  the 
material  that  they  receive. 

Applications  are  due  on  or  before  30 
calendar  days  fi-om  the  receipt  of  the 
application  package  sent  by  FEMA. 
Unless  we  receive  a  request  for  an 
extension,  States  that  have  not 
submitted  an  application  by  the  due 
date  will  be  considered  for  the  next 
allocation  of  funds  after  this  initial 
allocation  is  complete. 

Dated:  August  2, 1999. 
James  L.  Witt, 

Director. 

[FR  Doc.  99-20348  Filed  8-5-99;  8:45  am] 

BILUNG  CODE  6716-OS-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  (Company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanlung  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  30, 
1999. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  InterWest  Bancorp.  Inc..  Oak 
Harbor,  Washington;  to  merge  with  NBT 
Northwest  Bancorp,  Tukwila, 
Washington,  and  thereby  indirectly 
acquire  National  Bank  of  Tukwila, 
Tukwila,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  2, 1999. 
Robert  deV.  Frierson, 
Asaociate  Secretary  of  the  Board. 
(FR  Doc.  99-20259  Filed  8-5-99;  8:45  am] 

BHXmO  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
August  11,  1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  S.  Fox.  Assistant  to  the  Board: 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  begiiming  at 
approximately  5  p.m.  twc^business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  August  4,  1999. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  99-20377  Filed  8-4-99;  10:51  am] 

BILUNG  CODE  6210-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

CentMRS  for  Dtoaase  Control  and 
Pravantion 

National  Cantar  for  Infactioua  Diaaaaaa 
(NCID);  Meeting 

The  National  Center  for  Infectious 
Ehseases  (NCID),  Hepatitis  Branch  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  meeting. 

Name:  Consultant  Meeting  to  Update 
Recommendations  for  the  Prevention  and 
Control  of  Blood-Borne  and  other  Pathogens 
in  Hemodialysis  Settings. 

Times  and  Dates:  8  a.m.-5  p.m.,  October  5, 
1999;  H  a.m.-5  p.m..  October  G.  1999. 

Place:  Holiday  Inn  Select,  130  Clairmont 
Avenue,  Decatur,  Georgia,  30030  telephone 
404/371-0204. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  Registration  required. 
See  contact  person  for  more  Information.  The 
meeting  room  accommodates  approximately 
150  people. 

Purpose:  The  purpose  of  this  working 
meeting  is  to  review  and  discuss  draft 
recommendations  that  will  serve  as  a 
resource  to  individuals  and  organizations 
involved  in  prevention  and  control  of  blood- 
borne  and  oUier  pathogens  in  hemodialysis 
settings. 

Matters  To  Be  Discussed:  Participants  will 
discuss  recommendations  for  infection 
control  and  other  practices  to  prevent 
transmission  of  hepatitis  B  virus,  hepatitis  C 
virus,  and  bacteria  such  as  methicillin- 
resistant  staphylococcus  aureus  (MRSA)  and 
vancomycin-resistant  enterococci  (VRE)  in 
hemodialysis  settings. 

The  agenda  will  include  an  overview  of 
issues  related  to  prevention  of  transmission 
of  these  agents  and  management  of  infected 
patients  in  hemodialysis  centers  and  work 
group  sessions  on  current  and  updated 
recommendations  for  infection  control 
practices  including  screening,  vaccination, 
standard  and  dialysis  unit  precautions, 
isolation,  and  cleaning  and  disinfection. 

The  participants  will  consist  of 
representatives  from  public,  private, 
voluntary  and  non-govemmental 
organizations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person(s)  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  Person  for  More  Information:  Mr. 
Wesley  Hodgson  or  Mr.  Rob  Lyerla,  Hepatitis 
Branch,  NCID,  CDC,  M/S  G-37, 1600  Clifton 
Road,  NE,  Atlanta,  Georgia  30333,  telephone 
404/639-3048. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 


Dated:  August  2,  1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  99-20261  Filed  8-5-99:  8:45  am) 

BILUNG  CODE  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration    i 

[Doclwt  No.  99N-0192] 

Agency  Information  Collaction 
Actlvltiaa;  Announcement  of  0MB 
Approval;  Infant  Formula  Recall 
Regulatlona 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Infant  Formula  Recall  Regulations"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-25P), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  17, 1999  (64  FR 
26765),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ourently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0188  The 
approval  expires  on  July  31,  2002.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  "http://www.fda.gov/ 
ohrms/dockets". 

Dated:  August  2. 1999 
William  K.  Hubbaod, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

(FR  Doc.  99-20258  Filed  8-5-99;  8:45  am) 

BILLINO  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

[Doclwt  No.  99F-2535] 

Ciba  Specialty  Chemicala  Corp.;  Rling 
of  Food  Additiva  Petition 

AGENCY:  Food  and  Ehrug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba  Specialty  Chemicals  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  ameuded  to 
provide  for  the  expanded  safe  use  of  5,7- 
bis(l,l-dimethylethyl)-3-hydroxy-2(3H)- 
benzofuranone,  reaction  products  with 
o-xylene  as  an  antioxidant  and/or 
stabilizer  in  olefin  polymers,  adhesives, 
pressiue-sensitive  adhesives,  and 
ethylene-vinyl  acetate  copoljmiers 
intended  for  use  in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  M.  Waldron,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3089. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4680)  has  been  filed  by 
Ciba  Specialty  Chemicals  Corp.,  540 
White  Plains  Rd..  Tarrytown,  NY 
10591-9005.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  178.2010  Antjoxida/ite  a/id/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  expanded 
safe  use  of  5,7-bis(l,l-dimethylethyl)-3- 
hydroxy-2(3H)-benzofuranone,  reaction 
products  with  o-xylene  as  an 
antioxidant  and/or  stabilizer  for  olefin 
polymers  complying  with  §  177.1520, 
adhesives  complying  with  §  175.105, 
pressure-complying  with  §  177.1520, 
adhesives  complying  with  §  175.105, 
pressure-sensitive  adhesives  compljnng 
with  §  175.125  and  ethylene-vinyl 
acetate  copol)nners  complying  with 
§  177.1350  intended  for  use  in  contact 
with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


Dated:  July  13. 1999. 

Lfa  lira  M .  Tarantino, 

Diputy  Director,  Office  ofPremarket 

A ;  proval,  Center  for  Food  Safety  and  Applied 

f\  ntrition. 
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a  iPARTMENT  OF  HEALTH  AND 
Hi  IMAN  SERVICES 

Food  and  Drug  Admlnistration- 

Ai^oxiclllin  Injection  for  Sheep; 
'  failabilityofData 

CY:  Food  and  Drug  Administration, 


i:  Notice. 


§ 
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Doc.  99-20256  Filed  8-5-99;  8:45  am] 
CODE  4160-01-F 


IARY:  The  Food  and  Drug 

inistration  (FDA)  is  announcing  the 

lability  of  effectiveness,  target 
imal  safety,  and  human  food  safety 
d  ita  that  may  be  used  in  support  of  a 

animal  drug  application  (NADA)  or 
^  plemental  NADA  for  veterinary 
prescription  use  of  amoxicillin  injection 
fcit  treatment  of  bacterial  pneumonia  in 
si  i^ep.  The  data,  contained  in  Public 

4ster  File  (PMF)  5433,  were  compiled 
wilder  National  Research  Support 
Pi  ^ject-7  {NRSP-7),  a  national 
a{  licultural  research  program  for 
ol  liaining  clearances  for  use  of  new 
di  ntgs  in  minor  animal  species  and  for 
sf  tcial  uses. 

lESSES:  Submit  NADA 's  or 
si  pplemental  NADA's  to  the  Document 
Cohtrol  Unit  {HFV-199),  Center  for 
Veterinary  Medicine,  Food  and  Drug 
iministration,  7500  Standish  PL, 
ckville.  MD  20855. 
FURTHER  INFORMATION  CONTACT: 
la  K.  Das,  Center  for  Veterinary 
licine  (HFV-133),  Food  and  Drug 

listration,  7500  Standish  PL, 
ikville,  MD  20855,  301-827-7569. 

.EMENTARY  INFORMATION: 
oxicillin  injection,  used  for  the 
to  tatment  of  sheep  for  bacterial 
pneumonia  due  to  Pasteurella  spp.  and 
Htiipmophilis  spp.,  is  a  new  animal  drug 
lui^er  section  201  (v)  of  the  Federal 
Fc  (kd.  Drug,  and  Cosmetic  Act  (the  act) 
(2  I  U.S.C.  321(v)).  As  a  new  animal 
dr  lig,  amoxicillin  is  subject  to  section 
51|3  of  the  act  (21  U.S.C.  360b),  requiring 
its  uses  in  sheep  be  the  subject  of 
pproved  NADA  or  supplemental 
DA.  Sheep  are  a  minor  species  under 
4.1(d)(l){ii)  (21  CFR  514.1(d)(l){ii)). 
■  e  NRSP-7  Project,  Western  Region, 
University  of  California,  Davis,  CA 
"~  16,  has  provided  target  animal 
saoty,  effectiveness,  and  human  food 
sa  iity  data  for  veterinary  prescription 
of  amoxicillin  injection  in  sheep  for 


treatment  of  bacterial  pneumonia  due  to 
Pasteurella  spp.  and  Haemophilis  spp. 
NRSP-7  did  not  provide  information 
concerning  potential  environmental 
impacts  of  the  manufacturing  process. 
Such  information  is  required  upon 
submission  of  an  application  relying  on 
this  file  to  support  approval. 

Data  and  information  on  safety  and 
effectiveness  are  contained  in  PMF 
5433.  Sponsors  of  NADA's  or 
supplemental  NADA's  may,  without 
further  authorization,  reference  the  PMF 
to  support  approval  of  an  application 
filed  under  §  514.1(d).  An  NADA  or 
supplemental  NADA  must  include,  in 
addition  to  reference  to  the  PMF.  animal 
drug  labeling  and  other  information 
needed  for  approval,  such  as  data 
supporting  extrapolation  from  a  major 
species  in  which  the  drug  is  currently 
approved  or  authorized  reference  to 
such  data,  data  concerning 
manufacturing  methods,  facilities,  and 
controls,  and  information  addressing 
potential  environmental  impacts  of  the 
manufacturing  process.  Persons  desiring 
more  information  concerning  the  PMF 
or  requirements  for  approval  of  an 
NADA  or  supplement  may  contact  Naba 
K.  Das  (address  above). 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  provided  in  this  PMF  to 
support  approval  of  an  application  may 
be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  June  29,  1999. 

George  A.  Mitchell, 

Acting  Deputy  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  99-20255  Filed  8-5-99;  8:45  am] 
BILUNO  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 


amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
apd  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  MSCDA  (UlO) 
NETWORK  APPLICATIONS. 

£tofe.August  6,  1999.      - 

Time:  12:30  PM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.  5th  Floor, 
Rockville.  MD  20852  (Telephone  Conference 
Call) 

Contact  Person:  Gopal  M.  Bhatnagar,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health.  PHS,  DHHS,  9000 
Rockville  Pike,  6100  Bldg..  Room  5E01, 
Bethesda,  MD  20892.  (301)  496-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
infertility  Loan  Repayment  Program;  93.864, 
Population  Research:  93.865,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 
Dated:  August  2, 1999. 
Anna  Snouifcr, 

Acting  Committee  Management  Officer.  NiH 
[FR  Doc.  99-20286  Filed  8-5-99;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Basic  Science 
Research  on  Female  Pelvic  Floor  Disorders. 

Dote;  August  27-28.  1999. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Adam's  Mark  Resorts  and  Hotels, 
1550  Court  Place.  Denver.  CO  80220. 

Contact  Person:  Anne  Krey,  Scientific 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health.  6100  Executive  Blvd..  Rm.  5E03, 
Bethesda,  MD  20892.  301-435-6908. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repaj'ment  Prooram;  P^  flfi4, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  July  30, 1999. 
LaVerae  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-20287  Filed  8-5-99;  8:45  am) 
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DEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutaa  of  Haalth 

Canter  for  Scientific  Review;  Notice  of 
Cloaad  Meetlnga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  3,  1999. 

rime:  11:30  am  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  ].  Terrell  Hoffeld,  DDS, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  4116,  MSC  7816,  Bethesda.  MD  20892. 
(301)  435-1781. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date.  August  10, 1999. 

Time:  10:00  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  H.  Mac  Stiles,  DDS,  PHD, 
MPH.  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  4108,  MSC  7816,  Bethesda,  MD  20892, 
(301)  435-1785. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  16, 1999. 

Time:  10:00  am  to  11:00  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  H.  Mac  Stiles.  DDS.  PHD. 
MPH,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive,    ' 
Room  4108,  MSC  7816,  Bethesda,  MD  20892, 
(301)435-1785. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Sftecial  Emphasis  Panel. 

Date:  August  16, 1999. 

Time:  1:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call 

Contact  Person:  Martin  L.  Padarathsingh, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4146.  MSC  7804,  Bethesda,  MD  20892, 
(301)435-1717. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  16,  1999. 

Time:  1:00  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call. 

Contact  Person:  Gloria  B.  Levin,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3166, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1017,  leving@csr,nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  16,  1999. 

Time:  1:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call. 

Contact  Person:  Timothy  J.  Henry.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4180, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1147. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  17, 1999. 

Time:  2:00  pm  to  3:30  pm. . 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call. 

Contact  Person:  Anthony  C.  Chung,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4138. 
MSC  7802.  Bethesda,  MD  20892,  (301)  435- 
1213. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review'and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333,  . 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  August  2, 1999. 
Anna  P.  Snoufier, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  99-20285  Filed  8-5-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subatance  Abuae  and  Mental  Health 
Servlcee  Admlnlatratlon 

Cunwrt  Llat  of  Laboratoriea  Which 
Meet  Minimum  Standarda  To  Engage  In 
Urine  Dnig  Teating  for  Faderal 
Agenciea,  and  Laboratoriea  That  Have 
Wttiidrawn  From  the  Program 

AGEflCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

StiMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 


\ '  ill  be  published  during  the  first  week 
c  I  each  month,  and  updated  to  include 
1  iboratories  which  subsequently  apply 
f  ]^  and  complete  the  certification 
[  ^ocess.  If  any  listed  laboratory's 
c  ^fication  is  totally  suspended  or 
r  ak^oked,  the  laboratory  will  be  omitted 
£  •pro.  updated  lists  imtil  such  time  as  it 
i  I  restored  to  hill  certification  under  the' 
C  Guidelines. 

jif  any  laboratory  has  withdrawn  from 
i  lie  National  Laboratory  Certification 
during  the  past  month,  it  will 
identified  as  such  at  the  end  of  the 
nt  list  of  certified  laboratories,  and 

^11  be  omitted  from  the  monthly  listing 
thjBreafter. 

This  Notice  is  now  available  on  the 
i  ikemet  at  the  following  website:  http:/ 
/  4ww.heaIth.org/workpi.htm 
fQr  further  information  contact:  Mrs. 
G  iselle  Hersh  or  Dr.  Walter  Vogl, 
E  ivision  of  Workplace  Programs,  5600 
Fikhers  Lane,  Rockwall  2  Building, 
Boom  815,  Rockville,  Maryland  20857; 
IdL:  (301)  443-6014. 

Special  Note:  Please  use  the  above  address 
fi<  t  all  surface  mail  and  correspondence.  For 
a  S  overnight  mail  service  use  the  following 
ai  Inress:  Division  of  Workplace  Programs, 
5  iks  Security  Lane,  Room  815,  Rockville, 
Miryland  20852. 

sIjpplementary  information: 
Mandatory  Guidelines  for  Federal 
^^brkplace Drug  Testing  were  developed 
'  1  [accordance  with  Executive  Order 
>64  and  section  503  of  Pub.  L.  100- 
Subpart  C  of  the  Guidelines, 
artification  of  Laboratories  Engaged 
'  Jrine.  Drug  Testing  for  Federal 
^encies,"  sets  strict  standards  which 
oratories  must  meet  in  order  to 
iduct  urine  drug  testing  for  Federal 
^ncies.  To  become  certified  an 
a^talicant  laboratory  must  undergo  three 
rb^ds  of  performance  testing  plus  an 
on  -site  inspection.  To  maintain  that 
caitification  a  laboratory  must 
pa  rticipate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
iil^pections. 

Laboratories  which  claim  to  be  in  the 
aBplicant  stage  of  certification  are  not  to 
bf  ^considered  as  meeting  the  mininiiini 
}uirements  expressed  in  the  HHS 
idelines.  A  laboratory  must  have  its 
leUer  of  certification  from  SAMHSA, 

IS  (formerly:  HHS/NIDA)  which 
at  tests  that  it  has  met  mininmm 
St  ipdards. 
In  accordance  with  Subpart  C  of  the 
idelines,  the  following  laboratories 
9t  the  minimum  standards  set  forth 
le  Guidelines: 

Laboratories,  8901  W.  Lincoln  Ave., 
If  est  Allis,  WI  53227.  414-328-7840/800- 
B  77-7016  (formerly:  Bayshore  Clinical 
L  aboratory) 


Advanced  Toxicology  Network,  3560  Air 

Center  Cove,  Suite  101,  Memphis,  TN 

38118,  901-794-5770/888-290-1150 
Aegis  Analytical  Laboratories,  Inc..  345  Hill 

Ave..  Nashville.  TN  37210,  615-255-2400 
Alabama  Reference  Laboratories,  Inc.,  543 

South  Hull  St..  Montgomery,  AL  36103. 

800-541-4931/334-263-5745 
Alliance  Laboratory  Services.  3200  Burnet 

Ave.,  Cincinnati,  OH  45229.  513-585-9000 

(formerly:  Jewish  Hospital  of  Cincinnati. 

Inc.) 
American  Medical  Laboratories.  Inc.,  14225 

Newbrook  Dr.,  Chantilly,  VA  20151,  703- 

802-6900 
Associated  Pathologists  Laboratories.  Inc., 

4230  South  Bumham  Ave..  Suite  250.  Las 

Vegas.  NV  89119-5412.  702-733-7866/ 

800-433-2750 
Baptist  Medical  Center— Toxicology 

Laboratory,  9601 1-630.  Exit  7^  Little  Rock, 

AR  72205-7299.  501-202-2783  (formerly: 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center) 
Clinical  Reference  Lab,  8433  Quivira  Rd.. 

Lenexa.  KS  66215-2802.  800-445-6917 
Cox  Health  Systems.  Department  of 

Toxicology,  1423  North  Jefferson  Ave., 

Springfield,  MO  65802.  800-876-3652/ 

417-269-3093  (formerly:  Cox  Medical 

Centers) 
Dept.  of  the  Navy,  Navy  Drug  Screening 

Laboratory.  Great  Lakes,  IL,  P.O.  Box  88- 

6819,  Great  Lakes,  IL  60088-6819.  847- 

688-2045/847-688-41 71 
Diagnostic  Services  Inc.,  dba  DSI,  12700 

Westlinks  Drive.  Fort  Myers.  FL  33913. 

941-561-8200/800-735-5416 
Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 

Julia  Dr..  Valdosta.  GA  31604.  912-244- 

4468 
DnigProof.  Division  of  Dynacare/Laboratory 

of  Pathology,  LLC,  1229  Madison  St.,  Suite 

500,  Nordstrom  Medical  Tower,  Seattle, 

WA  98104,  206-386-2672/800-898-0180 

(formerly:  Laboratory  of  Pathology  of 

Seattle,  Inc.,  DrugProof,  Division  of 

Laboratory  of  Pathology  of  Seattle,  Inc.) 
DrugScan.  Inc..  P.O.  Box  2969. 1119  Meams 

Rd..  Warminster.  PA  18974,  215-674-9310 
Dynacare  Kasper  Medical  Laboratories*. 

14940-123  Ave.,  Edmonton.  Alberta. 

Canada  T5V  1B4.  780-451-3702/800-661- 

9876 
ElSohly  Laboratories,  Inc.,  5  Industrial  Park 

Dr.,  Oxford.  MS  38655.  601-236-2609 
Gamma-Dynacare  Medical  Laboratories*.  A 

Division  of  the  Gamma-Dynacare 

Laboratory  Partnership.  245  Pall  Mall  St., 

London,  ON.  Canada  N6A  1P4,  519-679- 

1630 
General  Medical  Laboratories,  36  South 

Brooks  St..  Madison.  WI  53715.  608-267- 

6267 
Hartford  Hospital  Toxicology  Laboratory.  80 

Seymour  St..  Hartford.  CT  06102-5037. 

860-545-6023 
Info-Meth,  112  Crescent  Ave..  Peoria.  IL 
61636.  309-671-5199/800-752-1835 

(Formerly:  Methodist  Medical  Center 
Toxicology  Laboratory) 
Integrated  Regional  Laboratories.  1400 
Northwest  12th  Ave..  Miami.  FL  33136. 
305-325-5784  (Formerly:  Cedars  Medical 
Center,  Department  of  Pathology) 
LabCorp  Occupational  Testing  Services.  Inc.. 
1904  Alexander  Drive.  Research  Triangle 


Park.  NC  27709,  919-572-6900/800-833- 
3984  (Formerly:  CompuChem  Laboratories, 
Inc.;  CompuChem  Laboratories,  Inc.,  A, 
Subsidiary  of  Roche  Biomedical 
Laboratory;  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group) 
LabCorp  Occupational  Testing  Services.  Inc.. 
4022  Willow  Lak?  Blvd..  Memphis.  TN 
38118.  901-795-1515/800-223-6339 
(Formerly:  MedExpress/National 
Laboratory  Center) 
LabOne,  Ina.  10101  Renner  Blvd..  Lenexa. 
KS  66219.  913-888-3927/800-728-4064 
(formerly:  Center  for  Laboratory  Services,  a 
Division  of  LabOne,  Inc.) 
Laboratory  Corporation  of  America  Holdings. 
69  First  Ave.,  Raritan.  NJ  08869,  908-526- 
■  2400/800-437-4986  (Formeriy:  Roche 

Biomedical  Laboratories,  Inc.) 
Laboratory  SpecialisU,  Inc.,  Ull  Newton  St., 
Gretna.  LA  70053.  504-36 l-flQRQ/HnO- 
433-3823 
Marshfield  Laboratories,  Forensic  Toxicology 
Laboratory,  1000  North  Oak  Ave., 
Marshfield,  WI  54449,  715-389-3734/800- 
331-3734 
MAXXAM  Analytics  Inc.*,  5540  McAdam 
Rd.,  Mississauga.  ON,  Canada  L4Z  IPI. 
905-890-2555  (formerly:  NOVAMANN 
(Ontario)  Inc.) 
Medical  College  Hospitals  Toxicology 
Laboratory.  Department  of  Pathology.  3000 
Arlington  Ave.,  Toledo,  OH  43614,  419- 
383-5213 
MedTox  Laboratories.  Inc..  402  W.  County 
Rd.  D,  St.  Paul,  MN  55112,  651-636-7466/ 
800-632-3244 
Methodist  Hospital  Toxicology  Services  of 
Clarian  Health  Partners,  Inc..  Department 
of  Pathology  and  Laboratory  Medicine, 
1701  N.  Senate  Blvd.,  todianapolis,  IN 
46202,  317-929-3587 
MetroLab-Legacy  Laboratory  Services,  1225 
NE  2nd  Ave..  Portland,  OR  97232,  503- 
413^512/800-950-5295 
Minneapolis  Veterans  Affairs  Medical  Center, 
Forensic  Toxicology  Laboratory,  1  Veterans 
Drive.  Minneapolis.  Minnesota  55417. 
612-725-2088 
National  Toxicology  Laboratories,  Ina,  1100 
California  Ave.,  Bakersfield.  CA  93304. 
661-322-4250 
NWT  Drug  Testing.  1141  E.  3900  South.  Salt 
Lake  City.  UT  84124.  801-26^-2431/800- 
322-3361  (Formerly:  NorthWest 
Toxicolog)'.  Inc.) 
Oregon  Medical  Laboratories.  P.O.  Box  972, 
722  East  11th  Ave.,  Eugene,  OR  97440- 
0972.  541-341-8092 
Pacific  Toxicology  Laboratories.  6160  Variel 
Ave..  Woodland  Hills,  CA  91367,  818-598- 
3110  (Formerly:  Centinela  Hospital  Airport 
Toxicology  Laboratory 
Pathology  Associates  Medical  Laboratories. 
11604  E.  Indiana,  Spokane,  WA  99206. 
509-926-2400/800-54 1-7891 
PharmChem  Laboratories.  Inc..  1505-A 
O'Brien  Dr.,  Menlo  Park,  CA  94025,  650- 
328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth.  TX 
76118,  817-595-0294  (formerly:  Harris 
Medical  Laboratory) 
Physicians  Reference  Laboratorv.  7800  West 
110th  St..  Overiand  Park.  KS  66210.  913- 
339-0372/800-821-3627 
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Poisonlab,  Inc.,  7272  Claireniont  Mesa  Blvd.. 
San  Diego.  CA  92111,  619-279-2600/800- 
882-7272 

Quest  Diagnostics  Incorporated.  4444 
Giddings  Road.  Auburn  Hills,  MI  48326. 
810-373-9120/800-444-0106  (formerly: 
HealthCare/Preferred  Laboratories, 
HealthCare/MetPath.  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated.  National 
Center  for  Forensic  Science.  1901  Sulphur 
Spring  Rd.,  Baltimore,  MD  21227,  410- 
535-1485  (formerly:  Maryland  Medical 
Laboratory,  Inc..  National  Center  for 
Forensic  Science,  CORNING  National 
Center  for  Forensic  Science) 

Quest  Diagnostics  Incorporated.  4770  Regent 
Blvd.,  Irving,  TX  75063,  972-916-3376/ 
800-526-0947  (formerly:  Damon  Clinical 
Laboratories.  Damon/MetPath,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated.  875 
Green  tree  Rd.,  4  Parkway  Ctr.,  Pittsburgh, 
PA  15220-3610,  412-920-7733/800-574- 
2474  (formerly:  Med-Chek  Laboratories, 
Inc..  Med-Chek/Damon,  MetPath 
Laboratories,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  of  Missouri  LLC,  2320 
Schuetz  Rd.,  St.  Louis,  MO  63146,  314- 
991-1311/800-288-7293  (formerly:  Quest 
Diagnostics  Incorporated,  Metropolitan 
Reference  Laboratories,  Inc.,  CORNING 
Clinical  Laboratories,  South  Central 
Division) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd..  San  Diego,  CA  92108- 
4406,  619-686-3200/800-446-4728 
(formerly:  Nichols  Institute,  Nichols 
Institute  Substance  Abuse  Testing  (NISAT), 
CORNING  Nichols  histitute,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  One 

Malcolm  Ave.,  Teterboro.  NJ  07608,  201- 
393-5590  (formeriy:  MetPath.  Inc.. 
CORNING  MetPath  Clinical  Laboratories. 
CORNING  Clinical  Laboratory) 

Quest  Diagnostics  LLC  (IL),  1355  Mittel 
Blvd.,  Wood  Dale.  IL  60191.  630-595-3888 
(formerly:  Quest  Diagnostics  Incorporated. 
MetPath,  Inc.,  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratories  Inc.) 

San  Diego  Reference  Laboratory.  6122  Nancy 
Ridge  Dr.,  San  Diego,  CA  92121,  800-677- 
7995 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond.  VA  23236. 
804-378-9130 

Scott  &  White  Drug  Testing  Laboratory.  600 
S.  31st  St..  Temple.  TX  76504,  254-771- 
8379/800-749-3788 

S.E.D.  Medical  Laboratories.  5601  Office 
Blvd..  Albuquerque,  NM  87109.  505-727- 
6300/800-999-5227 

SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Dr.,  Atlanta,  GA  30340, 
770-452-1590  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories. 
8000  Sovereign  Row.  Dallas,  TX  75247, 
214-637-7236  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories. 
801  East  Dixie  Ave.,  Leesburg,  FL  34748, 
352-787-9006  (formerly:  Doctors  & 
Physicians  Laboratory) 


SmithKline  Beecham  Clinical  Laboratories. 

400  Egypt  Rd..  Norristown,  PA  19403.  610- 

631-4600/800-877-7484  (formerly: 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

506  E.  State  Pkwy..  Schaumburg,  IL  60173, 

800-669-6995/847-88^2010  (formerly: 

International  Toxicology  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

7600  Tyrone  Ave..  Van  Nuys.  CA  91405, 

818-989-2520/800-877-2520 
South  Bend  Medical  Foundation,  Inc.,  530  N. 

Lafayette  Blvd.,  South  Bend,  IN  46601, 

219-234-4176 
Southwest  Laboratories,  2727  W.  Baseline 

Rd.,  Tempe,  AZ  85283,  602-438-8507 
Sparrow  Health  System,  Toxicology  Testing 

Center,  St.  Lawrence  Campus,  1210  W. 

Saginaw,  Lansing.  MI  48915.  517-377- 

0520  (Formerly:  St.  Lawrence  Hospital  & 

Healthcare  System) 
St.  Anthony  Hospital  Toxicology  Laboratory, 

1000  N.  Lee  St.,  Oklahoma  City,  OK  73101, 

405-272-7052 
Toxicology  &  Drug  Monitoring  Laboratory, 

University  of  Missouri  Hospital  &  Clinics, 

2703  Clark  Lane,  Suite  B,  Lower  Level. 

Columbia.  MO  65202,  573-882-1273 
Toxicology  Testing  Service,  Inc.,  5426  N.W. 

79th  Ave..  Miami,  FL  33166,  305-593- 

2260 
UNILAB,  18408  Oxnard  St.,  Tarzana,  CA 

91356, 818-996-7300/800-492-0800       . 

(formerly:  MetWest-BPL  Toxicology 

Laboratory) 
Universal  Toxicology  Laboratories,  LLC, 

10210  W.  Highway  80,  Midland,  Texas 

79706,  915-561-6851/888-953-8851 
UTMB  Pathology-Toxicology  Laboratory, 

University  of  Texas  Medical  Branch, 

Clinical  Chemistry  Division,  301 

University  Boulevard,  Room  5.158,  Old 

John  Sealy,  Galveston,  Texas  77555-0551, 

409-772-3197 

The  following  laboratory  voluntarily 
withdrew  from  the  National  Laboratory 
Certification  Program  on  July  15, 1999: 
Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP).  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801- 
583-2787/800-242-2787 

•  The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12,  1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS,  With  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 


DOT  certify  the  laboratory  (Federal  Register, 
16  July  1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines  for 
Workplace  Drug  Testing"  (59  Federal 
Register,  9  )une  1994.  Pages  29908-29931). 
After  receiving  the  DOT  certification,  the 
laboratory  will  be  included  in  the  monthly 
list  of  DHHS  certified  laboratories  and 
participate  in  the  NLCP  certification 
'  maintenance  program. 
Richard  Kopanda, 

Executive  Officer  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  99-20360  Filed  8-5-99;  8:45  am] 

BILUNG  COOE  4160-2041 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  HeaHh 
Servicet  Administration 

Center  for  Substance  Abuse 
Treatment;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  Teleconference 
Meeting  of  the  Center  for  Substance 
Abuse  Treatment  (CSAT)  National 
Advisory  Council  to  be  held  in  August 
1999. 

The  meeting  wiU  include  the  review, 
discussion  and  evaluation  of  grant 
applications  reviewed  by  IRGs. 
Therefore,  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
SAMHSA  Administrator,  in  accordance 
with  Title  5  U.S.C.  552b(c){6)  and  5 
U.S.C.  App.  2,  section  10(d). 

A  summary  of  the  meeting  and  roster 
of  coimcil  members  may  be  obtained 
from:  Mrs.  Marjorie  Cashion,  CSAT, 
National  Advisory  Coimcil,  Rockwall  n 
Building,  Suite  619.  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone: 
(301) 443-8923. 

Substantive  program  information  may 
be  obtainisd  frtsm  the  contact  below 
whose  name  and  telephone  number  are 
listed. 

SAMHSA:CSAT:OPCP:NAC: 
cgraham:443-8390:07/30/99 

Committee  Name:  Center  for  Substance 
Abuse  Treatment,  National  Advisory 
Council. 

Meeting  Date:  August  18, 1999. 

Place:  Center  for  Substance  Abuse 
Treatment,  5515  Security  Lane,  6th  Floor 
Conference  Room,  Suite  617,  Rockville,  MD 
20852. 

r>7>e;  CLOSED:  August  18, 1999-2-3  p.m. 

Contact:  Marjorie  M.  Cashion.  Executive 
Secretary,  Telephone:  (301)  443-8923,  and 
FAX:  (301)  480-6077. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  date,  due  to 
urgent  needs  to  meet  timing  limitation 
imposed  by  review  and  funding  cycle. 
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Dated:  August  2,  1999. 
Sandi  Stephens, 

y  icting  Committee  Management  Officer, 
i  'ubstance  Abuse  and  Mental  Health  Services 
/  idministration. 

I  ^  Doc.  99-20253  Filed  a-5-99;  8:45  am) 
I  lUlNG  CODE  41S2-20-P 


DEPARTMENT  OF  HOUSING  AND 

:IAN  DEVELOPMENT 
kct  No.  FR-4432-N-31] 

federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

i  iGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Plaiming  and 
Development,  HUD. 

/kCnON:  Notice. 


$UMMARY:  This  Notice  identifies 
utilized,  imderutilized,  excess,  and 
lus  Federal  property  reviewed  by 
for  suitability  for  possible  use  to 
ssist  the  homeless. 

Effective  date:  August  6, 1999. 

FURTHER  MFORMATION  CONTACT: 

lifford  Taffet,  Department  of  Housing 
d  Urban  Development,  Room  7262, 
51  Seventh  Street  SW,  Washington,  DC 
0410;  telephone  (202)  708-1234;  TTY 
tunber  for  the  hearing-  and  speech- 
paired  (202)  708-2565,  (these 
ijelephone  numbers  are  not  toll-free),  or 
all  the  toll-free  Title  V  information  line 
it  1-800-927-7588. 

IPPLEMENTARY  INFORMATION:  In 

iccordance  with  the  December  12, 1988 
ourt  order  in  National  Coalition  for  the 
iomeless  v.  Veterans  Administration, 
Jo.  88-2503-OG  (D.D.C.),  HUD 

iublishes  a  Notice,  on  a  weekly  basis, 
lentifying  unutilized,  underutilized, 
xcess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
1  eviewed  for  suitability  for  use  to  assist 
1  be  homeless.  Today's  Notice  is  for  the 
purpose  of  annoimcing  that  no 
additional  properties  have  been 
( ietermined  suitable  or  unsuitable  this 
week. 

Dated:  July  29. 1999. 
f  red  Kamas,  Jr„ 

J  deputy  Assistant  Secretary  for  Economic 

J  levelopment. 

IFH  Doc.  99-20018  Filed  8-5-99;  8:45  am) 

I  MJJNQ  C006  4210-29-4I 


DEPAFTTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DockM  No.  FR-4410-N-05] 

FY  1999  Super  Notice  of  Funding 
Availability  (SuperNOFA);  List  of  High 
Performing  Empowerment  Zones  and 
Empowerment  Communities 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  On  February  26,  1999,  HUD 
published  its  Fiscal  Year  (FY)  1999 
Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  HUD's  Housing, 
Community  Development,  and 
Empowerment  programs.  In  the  FY  1999 
SuperNOFA.  HUD  advised  that  it  would 
publish  in  the  Federal  Register  the  list 
of  high  performing  empowerment  zones 
and  enterprise  communities.  This 
notices  provides  that  list. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  list  of  high 
performing  empowerment  zones  and 
empowerment  communities,  contact 
Dennis  Kane,  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Washington, 
DC  20410;  telephone  (202)  708-6339 
(this  is  not  a  toll-free  niunber). 

For  information  about  the  programs 
listed  in  the  SuperNOFA,  please  contact 
the  office  or  individual  listed  in  the  FOR 
FURTHER  INFORMATION  portion  of  the 
section  of  the  individual  programs  in 
the  SuperNOFA,  published  on  February 
26. 1999  at  64  FR  9618.  Individuals  with 
hearing  or  speech  impairments  may 
access  HUD  telephone  numbers  via  TTY 
by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  February  26. 1999  (64  FR  9618), 
HUD  published  its  FY  1999  SuperNOFA 
for  HUD's  Housing,  Commimity 
Development,  and  Empowerment 
-programs.  The  FY  1999  SuperNOFA     - 
annoimced  the  availability  of 
approximately  $2.4  billion  in  HUD 
program  funds  covering  32  grant 
programs  and  program  components 
administered  by  the  following  HUD 
offices:  the  Office  of  Community 
Planning  and  Development  (CPD);  the 
Office  of  Housing-Federal  Housing 
Administration  (FHA);  the  Office  of 
Public  and  Indian  Housing  (PIH);  the 
Office  of  Policy  Development  and 
Research  (PD&R);  the  Office  of  Fair 
Housing  and  Equal  Opportimity 


(FH&EO);  and  the  Office  of  Lead  Hazard 
Control. 

On  May  18. 1999  (64  FR  27120),  HUD 
published  a  notice  that,  among  other 
things,  extended  the  deadline  for  certain 
programs  in  the  SuperNOFA  to 
accommodate  areas  that  were 
designated  disaster  areas  as  a  result  of 
the  tornados  in  early  May  1999.  The 
May  18. 1999  notice  republished  for  the 
convenience  of  the  readers  the 
introduction  section  of  the  SuperNOFA 
-  to  reflect  updates  to  programs  and 
application  due  date  changes. 

m  both  the  February  26,  1999 
SuperNOFA  and  in  the  May  18. 1999 
extension  notice.  HUD  advised,  in  the 
introduction  section,  that  the 
SuperNOFA  application  rating  system 
provides  for  up  tn  two  bonus  points  for 
eligible  activities/projects  that  the 
applicant  proposes  to  be  located  in  high 
performing  federally  designated 
Empowerment  Zones  (EZs)  or  Enterprise 
Communities  (ECs).  HUD  also  advised 
that  it  would  publish  in  the  Federal 
Register  the  list  of  high  performing  EZs 
and  ECs. 

This  notice  provides  the  list  of  high 
performing  EZ  and  ECs.  both  urban  and 
nual. 

The  list  is  attached  as  Appendix  A  to 
this  notice. 

Dated:  August  2.  1999. 

Cardell  Cooper, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

Appendix  A — List  of  High  Performing 
Empowerment  Zones  and  Enterprise 
Communities  for  Purposes  of  FY  1999 
Supemofa  Funding  Awards 

Alabama 

Birmingham  EC 

Chambers  County  EC — Chambers  County, 
Anniston,  Alabama 
Alaska 

Metlakatla  Indian  EC 
Arizona 

Arizona  Border  Region  EC— Chochise, 
Santa  Cruz,  Yuma  Counties 

Phoenix  EC 

Four  Comers  EC  (Arizona,  New  Mexico, 
Utah) 
Arkansas 

Pulaski  County  EC 
California 

Central  California  EC 

Desert  Communities  EZ 

Huntington  Park  EC 

Imperial  County  EC — Imperial  County 

Los  Angeles  EZ 

Oakland  EC 

San  Diego  EC 

San  Francisco  EC 

Santa  Ana  EZ 

City  of  Watsonville/County  of  Santa  Cruz 
EC— Santa  Cruz  County 
Colorado 

Denver  EC 
Connecticut 
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Bridgeport  EC 
New  Haven  EZ 
New  Haven  EC 
Delaware 

Wilmington  EC 
District  of  Columbia 

Washington  EC 
Florida 
Empowemient  Alliance  of  Southwest 

Florida  EC 
Jackson  County,  Florida  EC — Jackson 

County 
Miami/Miami  Dade  EZ 
Miami  EC 
Tampa  EC 
Georgia 
Albany  EC 
Atlanta  EZ 

Central  Savannah  River  Area  EC — Burke, 
Hancock,  Jefferson,  McDuffie,  Tallafero, 
Warren  Counties 
Southwest  Georgia  United  EZ 
Hawaii 

Molokai  EC 
Illinois 
Chicago  EZ 
East  St.  Louis  EC 
Southernmost  Illinois  Delta  EZ 
St  Louis  MO/East  St.  Louis  IL  EZ 
Springfield  EC 
Indiana 
GaryEZ 

Indianapolis  EC     - 
Town  of  Austin  EC 
Iowa 

Des  Moines  EC 
Kansas 
Kansas  Qty  MO/Kansas  City  KS  EC  - 
WichiU  County  EC 
Kentucky 
Bowling  Green  EC 
Kentucky  Highlands  EZ— Clinton,  Jackson, 

Wayne  Counties 
Louisville  EC 

Scott/McReary  Area  EC— Scott  (TN), 
McCreary  (KY)  Counties 
Louisiana 
Macon  Ridge  EC — Catahoula,  Concordia, 
Franklin,  Morehouse,  Tensas  Counties 
New  Orleans  EC 
Northeast  Louisiana  Delta  EC — ^Madison 

County 
Oachita  Parish  EC 
Maine 

City  of  Lewiston  EC 
Maryland 

Baltimore  EZ 
Massachusetts 
Boston  EZ 
Boston  EC 
Lowell  EC 
Springfield  EC 
Michigan 
Clare  County  EC 
Detroit  EZ 
Flint  EC 
Muskegon  EC 
Minnesota 
Minneapolis  EZ 
Minneapolis  EC 
St.  Paul  EC 
Missouri 
City  of  East  Prairie/Mississippi  County- 
EC — Mississippi  County 
Kansas  City  MO/Kansas  City  KS  EC 
St.  Louis  MO/East  St.  Louis  IL  EZ 


St.  Louis  EC 
Mississippi 
North  Delta  EC— Panola.  Quitman, 
Tallahatchie  Counties 
Montana 

Fort  Peck  Assiniboine  and  Sioux  Tribe  EC 
Nebraska 

Omaha  EC 
Nevada 

Las  Vegas  EC 
New  Hampshire 
Manchester  EC 
New  Jersey 
Cumberland  County  EZ 
Newark  EC 

Philadelphia  PA/Camden  NJ  EZ 
New  Mexico 
Albuquerque  EC 

City  of  Deming  EC  < 

Four  Comers  EC  (Arizona,  New  Mexico, 

Utah) 
La  Jicarita  EC — Mora,  Rio  Arriba,  Taos 
Counties 
New  York 
Albany/Troy/Schenectady  EC 
Bufblo  EC 
New  York  EZ 
Newburgh/Kingston  EC 
'  Rochester  EC 
North  Carolina 
Charlotte  EC 
Halifax,  Edgecombe,  Wilson  EC — Halifax, 

Edgecombe,  Wilson  Counties 
Robeson  County  EC — Robeson  Coxmty 
North  Dakota 

Griggs-Steele  EZ 
Ohio 
Akron  EC 
Cincinnati  EZ 
Cleveland  EZ 
Columbus  EZ 
Columbus  EC 

Greater  Portsmouth  EC — Scioto  County 
Huntington  WV/fronton  OH  EZ 
Oklahoma 
Oklahoma  City  EC  ," 

Southeast  Oklahoma  EC — Choctaw, 

McCurtain  Counties 
Tri-County  Indian  Nations  EC 
Oregon 
Josephine  County  EC — ^Josephine  County 
Portland  EC 
Pennsylvania 
City  of  Lock  Haven  Federal  EC — Clinton 

County 
Fayette  EC 
Harrisburg  EC 

Philadelphia  PA/Camden  NJ  EZ 
Pittsburgh  EC 
Rhode  Island 

Providence  EC 
South  Carolina 
Allendale  AUVE  EC 
Charleston/North  Charleston  EC 
Columbia/Sumter  EZ 
Willliamsburg,  Lake  City  EC— 
Wiliamsburg,  Florence  Counties 
South  Dakota 
Beadle/Spink  Dakota  EC— Beadle,  Spink 

Counties 
Oglala  Sioux  Tribe  EZ 
Tennessee 
Clinch-Powell  EC 
Fayette  County/Haywood  County  EC — 

Fayette,  Haywood  Counties 
Knoxville  EZ 


Nashville  EC 

Scott/McReary  Area  EC— Scott  (TN), 
McCreary  (KY)  Counties 
Texas 

Dallas  EC 

El  Paso  EZ 

El  Paso  EC 

FUTURO  EC 

Houston  EC 

Rio  Grande  Valley  EZ — Cameron.  Hidalgo, 
Starr,  Willacy  Coimties 

San  Antonio  EC 

Waco  EC 
Utah 

Four  Comers  EC  (Arizona,  New  Mexico, 
Utah) 

OgdenEC 
Viennont 

Burlington  EC 
Virginia 

Accomack-Northampton  EC —     ■ 
Northampton,  Accomack  Counties 

Norfolk/Portsmouth  EZ 

Norfolk  EC 
Washington 

Lower  Yakima  County  Rural  EC — ^Yakima 
County 

Seattle  EC 

Tacoma  EC 

Tri-County  F^ural  EC 
West  Virginia 

Central  Appalachia  EC — Braxton,  Qay, 
Fayette,  Nicholas,  Roane  Counties 

Huntington  WV/Ironton  OH  EZ 

Huntington  EC 

McDowell  County  EC— McDowell  County 

Upper  ICanawha  Valley  EC 
Wisconsin 

Wilwaukee  EC 

Northwoods  Niijii  EC 

(FR  Doc.  99-20297  Filed  8-3-99;  2:22  pmj 

BILLING  CODE  4210-32-^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPIIENT 

[Docket  No.  FR  4434  N  03] 

Public  Housing  Rent  Policiee; 
Guidance  Pending  Publication  of  Hnal 
Rule  on  Admissions  and  Occupancy 
Requirements 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Guidance. 

SUMMARY:  This  doctunent  provides 
guidance  on  certain  admissions  and 
occupancy  requirements  for  those 
public  housing  agencies  that  must 
implement  changes  in  the  United  States 
Housing  Act  of  1937  regarding  rents  that 
are  effective  October  1, 1999. 
DATES:  Effective  Date:  August  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Amaudo,  Senior  Program 
Manager,  Office  of  Public  and  Assisted 
Housing  Delivery,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW. ,  Room  4112, 
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Vashington,  DC,  20410;  telephone  (202) 
'08-0744,  or  the  Public  and  Indian 
lousing  Resource  Center  at  1-800-955- 
1232.  (With  the  exception  of  the 
1  elephone  number  for  the  PIH  Resoiuce 
I  :;enter,  these  are  not  toll-free  telephone 
]  lumbers.)  Persons  with  hearing  or 
I  ipeech  impairments  may  access  these 
umbers  via  TTY  by  calling  the  Federal 
brmation  Relay  Service  at  (800)  877- 
339. 
SUPPLEMENTARY  INFORMATION: 

ackground 

On  February  18, 1999  (64  FR  8192), 

published  a  Notice  of  Initial 
uidance  on  the  Quality  Housing  and 
ork  Responsibility  Act  of  1998  (Pub.L. 
05-276,  112  Stat.  2461,  approved 
ictober  21, 1998)  (the  "Public  Housing  ' 
eform  Act").  The  Public  Huusiug 
eform  Act  makes  significant  changes  to 
e  rents  charged  for  public  housing 
its  (see  sections  508  and  523  of  the 
tatute).  These  changes  are  the  subject  of 
UD's  rulemaking  on  "Changes  to 
dmission  and  Occupancy 
equirements  in  Pubic  Housing  and 
Section  8  Housing  Assistance 
'rograms."  HUD's  proposed  rule  on  this 
tubject  was  published  on  April  30, 1999 
64  FR  23460),  and  the  60-day  public 
:omment  period  on  this  rule  closed  on 
une  29, 1999.  Certain  provisions  of  the 
'ublic  Housing  Reform  Act  are  effective 
October  1, 1999,  notwithstanding 
'  whether  HUD  has  issued  rules  for  effect 
on  these  statutory  provisions.  The 
:  itatutory  provisions  that  become 
I  fffective  October  1,  1999,  include  the 
;hanges  to  rents  charged  for  public 
lousing  units. 

HUD  realizes  the  importance  of  this 
.  Vpril  30, 1999  rule  to  public  housing 
i  Lgencies  (PHAs)  in  setting  and 
I  lescribing  their  rent  policies,  as 
1  "equired  by  the  PHA  plans.  HUD  is 
;  naking  every  effort  to  complete  this 
rulemaking  as  quickly  as  possible,  but 
>elieves  that  given  the  time  to  carefully 
I'eview,  consider  and  address  the  public 
I  :omments  received  on  the  April  30, 
1999  proposed  rule,  the  earliest 
jublication  date  will  probably  occur 
lear  the  end  of  August.  HUD  recognizes 
1  hat  an  end-of- August  publication  may 
1  lot  provide  sufficient  time  for  PHAs  to 
I  ibtain  the  guidance  they  need  to  put 
hese  rent  provisions  into  effect  for  new 
idmissions,  re-examinations,  and 
1  ecertifications  after  October  1, 1999. 
'  'herefore,  HUD  is  issuing  this  guidance 
]  low  on  rent  determinations. 

xuidance  on  Rent  Provisions 

1.  As  indicated  in  HUD's  Notice  of 
nitial  Guidance,  published  February  18, 
999,  the  new  rent  provisions  are 
iffective  for  families  as  they  are 


admitted,  re-examined  or  recertified,  on 
or  after  October  1 ,  1999. 

2.  In  determining  annual  income  and 
adjusted  income  (e.g.,  required  earned 
income  disallowance  or  the  alternative 
individual  savings  account,  exclusions 
versus  deductions,  permissive 
deductions)  for  such  families,  §§5.603, 
5.611,  5.612  and  5.614(a)(2)  and  the 
corresponding  sections  of  the  preamble 
to  the  April  30, 1999  proposed  rule 
serve  as  guidance  for  these 
determinations,  with  the  exception  of 
earned  income  of  minors.  PHAs  must 
take  all  necessary  steps  to  ensure  that 
families  eligible  for  new  mandatory 
deductions  receive  those  deductions. 

3.  For  addressing  earned  income  of 
minors,  the  existing  regulations  which 
exclude  earned  income  of  minors  from 
the  definition  of  income  (24  CFR 
5.609(c)(1))  serve  as  the  appropriate 
guidance. 

4.  For  choice  of  rents  (flat  rents, 
income-based  rents),  §  5.614  and  the 
corresponding  section  of  the  preamble 
to  the  April  30, 1999  proposed  rule 
serve  as  guidance  for  choice  of  rent 
requirements.  As  further  clarification, 
the  market  value  of  a  unit  on  which  flat 
rents  are  based  must  be  a  rent  which 
would  allow  the  unit  to  be  successfully 
rented  if  the  development  were  not 
public  housing  (neither  lower  nor 
higher).  In  addition  to  the 
documentation  required  by  the  April  30, 
1999  proposed  rule,  regarding  the 
calculation  and  establishment  of  flat 
rents,  PHAs  should  keep  records 
documenting  specific  offers  to  families 
of  the  dollar  amoiwts  of  tenant  rent 
under  each  option. 

PHAs  that  follow  this  guidance  will 
not  be  penalized  for  any  changes  made 
by  HUD  to  the  proposed  rule  provisions 
at  the  final  nUe  stage.  If  changes  are 
made  at  the  final  rule  stage  to  these 
provisions,  the  final  rule  will  provide 
adequate  time  for  PHAs  to  adjust  their 
policies. 

Dated:  August  2, 1999. 
Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

(FR  Doc.  99-20298  Filed  8-5-99;  8:45  am) 
BILUNG  CODE  4210-3»-f> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Ttireatened  Species 
Permit  Applications 

ACTION:  Notice  of  receipt  of  applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 


activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.). 

Permit  No.  TE-014110-0 

App/jcanf;  The  University  of  Texas-Pan 
American,  Coastal  Studies  Lab,  South 
Padre  Island,  Texas 
Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  specific  activities 
for  the  Kemp's  ridley  sea  turtle 
[Lepidocbelys  kempii),  green  sea  turtle 
[Chelonia  mydas).  loggerhead  sea  tiutle 
[Caretta  caretta],  hawksbill  sea  turtle 
(Eretmochelys  imbricata),  and 
leatherback  sea  turtle  (Detmochelys 
coriacea)  in  various  locations  on  the 
Texas  Gulf  coast. 

Permit  No.  TE-14168 

Applicant:  Peter  Sprouse,  Austin,  Texas 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
surveys  for  the  Tooth  Cave  spider 
[Neoleptoneta  myopica).  Bee  Creek  Cave 
harvestman  (Texella  reddelli).  Bone 
Cave  harvestman  [Texella  reyesi).  Tooth 
Cave  ground  beetle  [Rhadine 
perscphone),  Kretschmarr  Cave  mold 
beetle  (Texamaurops  reddelli).  Coffin 
Cave  mold  beetle  [Batrisodes  texanus]. 
Tooth  Cave  pseudoscorpion 
[Tartarocreagris  texana),  in  Travis  and 
Williamson  Counties,  Texas. 

Permit  No.  TE-824714 

Applicant:  Bureau  of  Land  M^agement, 
Farmington  Field  Office,  Farmington, 
New  Mexico 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
.surveys  for  the  southwestern  willow 
flycatcher  [Empidonax  traillii  extimus) 
in  San  Juan  and  Rio  Arriba  Counties, 
New  Mexico. 

Permit  No.  TE-798998 

Applicant:  Horizon  Environmental 
Services,  Inc.,  Austin,  Texas 
Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
surveys  for  the  following  federally  listed 
species  in  Texas: 

Black-capped  vireo  [Vireo  atricapillus] 
Golden-cheeked  warbler  (Dendroica 

chrysoparia) 
Tooth  Cave  spider  (Neoleptoneta 

myopica) 
Bee  Creek  Cave  harvestman  ( Texella 

reddelli) 
Bone  Cave  harvestman  [Texella  reyesi) 
Tooth  Cave  ground  beetle  [Rhadine 
persepbone) 
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Kretschmarr  Cave  mold  beetle 

(Texamaurops  reddelli) 
Coffin  Cave  mold  beetle  (Batrisodes 

texanus) 
Tooth  Cave  pseudoscorpion 

(Tartarocreagris  texana) 
Houston  Toad  (Bufo  houstonensis) 
Interior  least  tern  {Sterna  antillanun) 

Permit  No.  TE-014994-0 

Applicant:  Hill  Country  Environmental. 

Inc.,  Austin,  Texas 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
surveys  for  the  black-capped  vireo 
{Vireo  atricapillus)  and  golden-cheeked 
warbler  (Dendroica  chrysoparia)  in 
central  Texas. 

Pennit  No.  TE-14045-0 

Applicant:  University  of  Arizona, 
School  of  Renewable  Natural  Resources, 
Tucson,  Arizona 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  attach  tail-mount  fitted 
radio  transmitters  to  Mexican  spotted 
owls  {Strix  occidentalis  lucida)  and 
monitor  them  in  Pima  County,  Arizona. 

Pennit  No.  TE-820085-0 

Applicant:  The  Natxire  Conservancy  of 
Texas,  Texas  Conservation  Data  Center, 
San  Antonio,  Texas 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
surveys  for  the  black-capped  vireo 
[Vireo  atricapillus)  and  golden-cheeked 
warbler  [Dendroica  chrysoparia) 
throughout  Texas. 
DATES:  Written  comments  on  these 
pennit  applications  must  be  received  on 
or  before  September  7, 1999. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Legal 
Instruments  Examiner,  Division  of 
Endangered  Species/Permits,  Ecological 
Services,  P.O.  Box  1306,  Albuquerque, 
New  Mexico  87103.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  Division  of 
Endangered  Species/Permits,  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
requesting  copies  of  documents. 
Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 


requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice,  to  the  address  above. 
Bryan  Arroyo, 

Assistant  Regional  Director,  Ecological 
Services,  Region  2,  Albuquerque,  New 
Mexico. 

(FR  Doc.  99-20262  Filed  8-5-99;  8:45  am] 

BILUNO  CODE  4S10-«1-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Requeat  for  Public  Comments  on 
Propoaed  Information  Collection 
Submitted  to  the  OfRce  of  Management 
and  Budget  for  Revlewr  Under  ttie 
Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection, 
but  may  respond  after  30  days;  therefore 
public  comments  should  be  submitted 
to  OMB  within  30  days  in  order  to 
assure  their  maximum  consideration. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Desk  Officer  for  the  Interior 
Department,  Office  of  Information  and 
Regulartory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  and  to  the  Bureau  Clearance 
officer,  U.S.  Geological  Survey,  807 
National  Center,  12201  Sunrise  Valley 
Drive.,  Reston,  Virgina,  20192. 

Specific  public  comments  are 
requested  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  the  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 


Title:  Annual  National  Earthquake 
Hazards  Reduction  Program 
Announcement. 

OMB  appmval  number:  1028-0051. 

Abstract:  Respondents  submit 
proposals  to  support  research  in 
earthquake  hazards  and  earthquake 
prediction  to  earth-science  data  and 
information  essential  to  mitigate  losses. 
This  information  will  be  used  as  the 
basis  for  selection  and  award  of  projects 
meeting  the  program  objectives.  Annual 
or  final  reports  are  required  on  each 
selected  performances. 

Bureau  form  number:  None. 

Frequency:  Annaul  proposals,  annual 
or  final  reports. 

Description  of  respondents: 
Educational  institutions,  profit  and  non- 
profit organizations,  indiWduals,  and 
agencies  of  local  or  State  governments. 

Annual  responses:  300. 

Aimual  burden  hours:  12,000  hours. 

Bureau  clearance  officer:  John 
Cordyack,  703-648-7313. 

Dated:  luly  30. 1999. 
P.  Patrick  Leahy, 

Chief  Geologist. 

[FR  Doc.  99-20264  Filed  8-5-99;  8:45  am) 

BHJJNG  COOE  4310-74-W 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  IManagement 

[OR-130-102(M)0;  GP9-0272] 

Notice  Of  FieW  tour  of  the  Eastern 
Waahington  Reaource  Adviaory 
Council 

AGENCY:  Bureau  of  Land  Management, 
Spokane  District. 

ACTION:  Field  tour  of  the  Eastern 
Washington  Resource  Advisory  Council; 
August  26, 1999;  Whitman  and  Adams 
Counties,  Washington. 

summary:  The  Eastern  Washington 
Resource  Advisory  Council  will  take  a 
field  tour  on  Ai^ust  26, 1999.  The  tour 
will  start  at  8:30  a.m.,  at  the  Spokane 
District  Office  of  the  Bureau  of  Land 
Management,  1103  N.  Fancher, 
Spokane,  Washington  99212-1275.  The 
Council  will  tour  the  recently-acquired 
Escure  property  in  Whitman  and  Adams 
Counties,  Washington.  Topics  to  be 
addressed  include  recreation  activities 
and  natural  resource-issues.  The  tour 
will  conclude  no  later  than  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  Ligons,  Bureau  of  Land 
Management,  1103  N.  Fancher  Road, 
Spokane,  Washington  99212-1275;  or 
call  509-536-1200. 
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Dated:  August  2, 1999. 
iseph  K.  Buesing, 

'.  istrict  Manager. 

!  'R  Doc.  99-20263  Filed  8-5-99;  8:45  am) 

i  LUNG  CODE  4310-33-P 


:  EPARTMENT  OF  THE  INTERIOR 

i  ureau  of  Land  Management 
t  ^-930-1430-01;  AZA  31024] 

*  otice  of  Proposed  Withdrawal; 
ifizona 

IGENCY:  Bureau  of  Land  Management, 
]  iterior. 
action:  Notice. 


i  JMMARY:  The  Department  of  the 
i  iteriof ,  Buieau  of  Land  Management 
:  reposes  to  withdraw  approximately 
1 12,790  acres  of  Federal  lands  and 
]  linerals  to  protect  prehistoric 
i^cheological  sites  and  other  valuable 
n  }sources  of  the  Perry  Mesa  area  in 
ientral  Arizona.  This  notice  segregates 
iie  lands  described  below  for  up  to  2 
i  ears  from  location  and  entry  under  the 
;  aneral  land  laws,  including  the  mining 
{ iws.  The  lands  will  remain  open  to 
]  tineral  leasing. 

:  OR  FURTHER  INFORMATION  CONTACT: 
'.  ene  Dahlem,  ELM  Phoenix  Field 
:iffice,  623-580-5500. 
SUPPLEMENTARY  INFORMATION:  The 
:  urpose  of  the  proposed  withdrawal  is 
I )  temporarily  protect  the  prehistoric 
i  rcheological  sites  and  other  valuable 
i^sources  of  the  Perry  Mesa  area  while 
tiarious  studies  and  analyses  are 
ximpleted  to  support  a  final  decision  on 
ifithdrawing  the  lands.  The 
ineralization  of  the  area  is  known  to 
ntain  gold.  The  proposal,  if  finalized, 
ould  withdraw  the  following 
[escribed  Federal  lands  from  location 
d  entry  tmder  the  general  land  laws, 
ibd  the  Federaljninerals  from  location 
ipd  entry  imder  the  mining  laws,  but 
3ot  the  mineral  leasing  laws,  subject  to 
valid  existing  rights: 

[  ila  and  Salt  River  Meridian 

F  ederal  Surface/Federal  Minerals 

i  9  N..  R.  2  E.. 
Sec.  1.  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  2,  lots  1  to  4,  inclusive,  S>/^NV<2,  and 

SV2; 
Sec.  3,  lots  1  to  4,  inclusive,  SVzN'/i,  and 

SV2; 
Sec.  4,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  5,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  6,  lots  1  to  7,  inclusive,  S'/iNEV«, 

SEV4NWV4,  EV2SWV4.  and  SEV4; 
Sec.  7,  lots  1  to  4,  inclusive,  EV2,  and 

E'/^WVz; 


Sees.  8  to  12,  inclusive; 

Sec.  13,  NWV4NEV4,  NV2NWV4,  and 

SWV4NWV4; 
Sec.  14,  EV2,  EV2W1/J,  WV2NWV4.  and 

NWV4SWV4; 
Sec.  15,  EV2,  NWV4,  NV2SWV4, 

NV2SWV4SWV4,  SWV4SWV4SWV4 

excluding  Patent  No.  02-73-0047, 

SEV4SWV4SWV4,  and  SEV4SWV4; 
Sec.  16; 
Sec.  17,  EV2NfEV4,  NWV4NEV4, 

NV2SWV4NEV4,  SEV4SWV4NEV4,  NWV4, 

and  SV2; 
Sec.  18,  lots  1  to  4,  inclusive,  EV2,  and 

EV2WV2; 
Sec.  19,  lots  1  to  4.  inclusive,  EV2,  and 

EV2WV2; 
Sec.  20; 
Sec.  21,  NV2,  SWV4,  NV2SEV4,  SWV4SEV4, 

and  NV2SEV4SEV4; 
Sec.  22,  EV2,  EV2WV2,  EV2NWV4NWV4, 

NWV4NWV4NWV4  excluding  Patent  No. 

02-73  0047,  swv4^nvv4^nvv«, 

SWV4NWV4,  and  NWV4SWV4; 
Sec.  23; 
Sec.  24,  WV2NEV4.  NWV4,  NV2SWV4, 

SWV4SWV4,  NV2SEV4,  and  SEV«SEV4. 
T.  9V2  N.,  R.  2  E., 
Sec.  19,  lots  1  to  6,  inclusive,  EV2SWV4, 

and  SEV4; 
Sec.  20,  lots  1  to  6,  inclusive,  SWV4,  and 

EV2SEV4: 
Sec.  21.  lot  1  excluding  Patent  No.  380377, 

lot  2,  SWV4,  NV2SEV4  excluding  Patent 

No.  380377.  and  SV2SEV4; 
Sec.  22,  lot  1,  lot  2  excluding  SS  14,  SW'A, 

N'/iSE'A,  SWV4SEV4,  WV2SEV4SEV4,  and 

EV2SEV4SEV4  excluding  SS  14; 
Sec.  23,  lots  1  to  6,  inclusive,  EV2SWV4, 

and  SEV4; 
Sec.  24,  lots  1  to  7,  inclusive,  SW'A,  and  - 

SWV4SEV4; 
Sees.  25  and  26; 
Sec.  27,  lot  1  excluding  Patent  No. 

1138507,  lots  2  to  4,  inclusive,  SEV4NEV4 

excluding  Patent  No.  1138507, 

SWV4NEV4,  SV2NWV4,  and  S^/z: 
Sec.  28,  lots  1  to  4,  inclusive,  S'/iNV2,  and 

S'/z; 
Sec.  29,  lot  1.  WV2NEV4.  SEV4NEV4,  W'/i, 

and  SEV4; 
Sec.  30,  lots  1  to  4,  inclusive.  EV2,  and 

EV2Wi/j; 
Sec.  31,  lots  1  ta4.  Inclusive,  EV2,  and 

EV2WV2; 
Sees.  32  to  34,  inclusive; 
Sec.  35,  NV2,  SWV4,  NV2SEV4.  and 

SEV4SEV4; 
Sec.  36. 
T.  10N.,R.  2E., 
Sec.  1,  lots  1  to  7.  inclusive,  SWV4NEV4. 

SV2NWV4,  SWV4,  and  WV2SEV4; 
Sec.  2,  lots  1  to  4,  inclusive,  S'/iNVz,  and 

SV2; 
Sec.  3,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  4,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  5,  lots  1  to  4,  inclusive,  SVzN'/z,  and 

SVi; 
Sec.  6,  lots  1  to  9,  inclusive,  SV2NE, 

SEV4NWV4,  EV2SWV4.  and  SEV4; 
Sec.  7,  lots  1  to  8,  inclusive,  EV2,  and 

EV2WV2; 
Sees.  8  to  11,  inclusive; 
See.  12,  lots  1  to  4,  inclusive,  WV2EV2,  and 

W>/i; 


Sec.  13,  lots  1  to  4.  inclusive,  WV2EV2.  and 

WV2; 
Sees.  14  to  17.  inclusive; 
Sec.  18.  lots  1  to  8.  inclusive,  EV2,  and 

EV2WV2; 
Sec.  19,  lots  1  to  8,  inclusive,  E^/2,  and 

EV2WV2; 
Sees.  20  to  23,  inclusive; 
See.  24,  lots  1  to  4,  inclusive.  WV2EV2,  and 

WV2; 
Sec.  25,  lots  1  to  6,  inclusive.  WV2EV2, 

NWV4,  and  NV2SWy4; 
Sec.  26; 
Sec.  27,  EV2.  NV2NWV4  excluding  Patent 

No.  1085371.  SV2NWV4.  and  SWV4; 
See.  28,  NV2.  SW'A.  N'/2SEV4  excluding 

Patent  No.  1099067.  and  SV2SEV4; 
Sec.  29; 
Sec.  30.  lots  1  to  11.  inclusive.  NE'A, 

EV2NWV4.  EV2SEV4,  MS  3748.  MS  3749, 

MS  3750.  and  MS  3645  excluding  Patent 

No.  911367; 
Sec.  31,  lots  1  to  10,  inclusive,  EV2NEV4, 

EV2SWV4,  SEV4,  MS  3748.  and  MS  3750;- 
Sec.  32; 
See.  33,  EV2NEV4  excluding  Patent  No. 

1031935,  WV2NEV4.  EV2WV2  excluding 

Patents  No.  1031935  and  380377. 

WV2WVZ,  and  SEV4  excluding  Patents 

No. 1031935  and  426411; 
Sec.  34,  NVz,  SWV4,  EV2SEV4  excluding 

Patent  No.  1082896,  NWV4SEV4.  and 

SWV4SEV4  excluding  Patent  No. 

1082896; 
Sec.  35; 
See.  36,  lots  1  to  12.  inclusive,  and 

NWV4NEV4. 
T.  11N..R.  2E.. 
Sec.  7,  lots  1  to  4,  inclusive,  EV2.  and 

EV2WV2; 
Sec.  8,  lots  1  and  2.  WV2NEV4  excluding  IL 

568.  and  WV2; 
Sec.  17,  WV2WV2EV4.  and  WV2; 
Sec.  18.  lots  1  to  4,  inclusive,  E'/^,  and 

EV2WV2; 
Sec.  19,  lots  1  to  14,  inclusive,  E'/^SW'A, 

and  SEV4; 
See.  20,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2;" 
Sec.  21,  lots  1  to  4,  inclusive,  SV2NV2,  and 

S'-«j; 
Sec.  22,  lots  1  to  4,  inclusive.  SV2NV2.  and 

SV2; 
Sec.  23,  lot  4.  SWV4NWV4,  and  WV2SWV4; 
Sec.  26.  WV2WV2; 
Sec.  27; 
Sec.  28.  lots  1  to  5.  inclusive.  EV2,  and 

NEV4NWV4; 
Sec.  29,  lots  1  to  4  inclusive,  NWV4NEV4. 

WV2,  and  SWV4SEV4; 
Sec.  30,  lot  1,  NEV4.  NEV4NWV4,  and 

NEV«SEV4; 
Sees.  32  to  34,  inclusive; 
See.  35,  SV2NV2NEV4,  SV2NEV4,  WV2,  and 

SEV4; 
Sec.  36,  lots  3  and  4,  SWV4,  and  W>/iSEV4. 
T.  9  N.,  R.  3  E., 
Sec.  3,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  4,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
See.  5,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  6,  lots  1  to  7,  inclusive,  SV2NEV4, 

SEV4NWV4,  EV2SWV4,  and  SEV4;  ■* 

Sec.  7,  lots  1  to  4,  inclusive,  EV2,  and 

EV2W«/i; 
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Sees.  8  and  9: 
Sec.  17; 

Sec.  18,  lots  1  and  4.  EV2,  and  E^/zV/W. 
Sec.  19.  lots  3  and  4.  EV2.  and  EV2WV2; 
Sec.  20. 
r.  9V2  N..  R.  3  £.. 
Sec.  19,  lots  1  to  6,  inclusive,  E'/^SW'/i. 

and  SEV4; 
Sec.  20.  lots  1  to  4.  inclusive,  and  S^h; 
Sec.  21,  lots  1  to  4,  inclusive,  and  SW, 
Sec.  22,  lots  1  to  4.  inclusive,  and  S'/St; 
Sees.  27  to  29,  inclusive; 
Sec.  30,  lots  1  to  4,  inclusive,  EV2,  and 

E>/2W^/z; 
Sec.  31,  lots  1  to  4.  inclusive,  EV2,  and 

EVzW'/i; 
Sees.  32  to  34,  inclusive, 
r.  10  N..  R.  3  E., 
Sec.  1,  lots  1  to  4,  inclusive.  S>/^N</<z,  and 

S'/i; 
Sec.  2,  lots  1  to  4,  inclusive,  S'/^V2,  and 

S»/i; 
Sec.  3,  lots  1  to  4,  inclusive,  SV2N>/^,  and 

SV2; 
Sec.  4,  lots  1  to  3.  inclusive,  lots  5  to  10, 

inclusive,  S'/iNEV*,  SV2SWV4,  and  SE'A; 
Sec.  5.  lots  3  to  9,  inclusive,  SV2NWV4,  and 

SV2: 
Sec.  6,  lots  1  to  7,  inclusive,  SV2NEV4. 

SWV4NWV4,  E'/iSWV4,  and  SE'A; 
Sec.  7,  lots  1  to  4,  inclusive,  EV2,  and 

E>/iWV2: 
Sec.  8,  excluding  SS  16  and  Patent  No.  225; 
Sec.  9,  EVz.  EV2NWV4,  WV2WV2  excluding 

SS  16,  EV2SWV4,  and  SE'A; 
Sees.  10  to  17,  inclusive; 
Sec.  18,  lots  1  to  8,  inclusive,  E'/^sNE'A. 

SEV4NWV4,  E'/iSWV4,  and  SEV4; 
Sec.  19,  lots  1  to  7,  inclusive,  NEV4, 

EV2NWV4,  ^4EV4SWV4.  NV2SEV4.  and 

SEV2SEV4: 
Sees.  20  to  29,  inclusive: 
Sec.  30,  lots  1  to  7,  inclusive,  NEV4NEV4. 

S>/^jNEV4.  SEV4NWV4.  EV2SWV4,  and 

SEV4; 
See.  31,  lots  1  to  4,  inclusive,  E'/iz,  aiid 

E^/iW»/i: 
Sees.  32  to  36,  inclusive. 
".  11  N.,  R.  3  E., 
Sec.  1,  lots  2  to  4,  inclusive,  S»/iNWV4,  and 

NWV4SWV4: 
Sec.  2,  lots  1  to  4,  inclusive,  S'/iN'/j,  and 

SV2; 
Sec.  3,  lots  1,  2. 5,  and  6,  S1/2NEV4,  and 

SEV4; 
Sec.  4,  lots  1,  2. 4. 5,  and  lots  7  to  16, 

inclusive; 
Sec.  5,  lots  1  to  4,  inclusive,  SV2NV2, 

SWV4,  and  SEV4SEV4; 
Sec.  7,  lots  1  and  2,  EV2,  and  EV2NWV4; 
Sec.  8,  NEV4NEV4,  SV2NEV4,  WV2,  and 

SEV4; 
Sec.  9,  lots  1  to  16,  inclusive; 
See.  10,  lots  3  and  4,  E»/2.  SEV4NWV4,  and 

E»/^SWV4; 
Sec.  11,  NV2NEV4,  SWV4NEV4,  W'/i,  and 

SV2SEV4; 
Sec.  12,  lots  3  and  4,  SEV4NWV4,  SWV4, 

and  WV2SEV4; 
Sec.  13,  lots  1  to  4,  inclusive.  W^/iEVz.  and 

W'/i; 
Sec.  14; 
Sec.  15,  lots  1  to  4,  inclusive,  EV2,  and 

EV2W'A; 
Sec.  16,  lots  1  to  16,  inclusive: 
See.  20,  lots  1  to  16,  inclusive; 


Sec.  21,  lots  1  to  16,  inclusive; 

Sec.  22,  lots  1  to  4,  inclusive,  E'/^,  and 

EV2W>/i; 
Sec.  23; 
Sec.  24,  lots  1  to  4,  inclusive,  Wi/zEVi,  and 

WV2; 
Sec.  25,  lot  1,  lot  2  excluding  Patent  No. 

889734,  lots  3  and  4  excluding  Patent 

No.  832552.  W'/iNEV4,  WV2, 

W'/jWVzSE'A,  and  EV2W'/2SEV4 

excluding  Patent  No.  832552; 
Sec.  26; 
Sec.  27,  lots  1  to  4,  inclusive.  EV2,  and 

E'/^W'/^; 
Sees.  28  and  29; 

Sec.  30,  SEV4SWV4  and  SV2SEV4; 
Sec.  31,  lots  1  to  4,  inclusive,  EV2,  and 

EV2W'/i; 
Sees.  32  and  33; 
See.  34,  lots  1  to  7,  inclusive,  NEV4, 

EV2NWV4,  NE'ASW'A,  and  .N'/bSEVi; 
Sec.  35,  lots  1  to  4,  inclusive,  N'A,  and 

NV2S'/i; 
Sec.  36,  lots  1  to  7,  inclusive,  W»/«!NEV4, 

NWV4.  N'/iSWV4.  and  NWV4SEV4. 
The  areas  described  aggregate 
approximately  112.637  in  Yavapai  County. 

Federal  Minemis 

T.  9  N..  R.  2  E., 

Sec.  15,  Patent  No.  02-73-0047; 

Sec.  17,  Patent  No.  1138507; 

Sec.  22,  Patent  No.  02-73-0047. 
T.  9V2  N..  R.  2  E., 

Sec.  27.  Patent  No.  1138507. 
.  T.  10  N.,  R.  2  E., 

See.  27,  Patent  No.  1085371; 

Sec.  28,  Patent  No.  1099067; 

Sec.  33,  Patent  No.  1031935; 

See.  34,  Patent  No.  1082896. 
T.  11  N.,  R.  3  E., 

Sec.  25,  Patent  No.  889734. 

The  areas  described  aggregate 
approximately  153  acres  in  Yavapai  County. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  location  and  entry 
under  the  general  land  laws,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights,  unless  the  proposal  is  canceled 
or  unless  the  withdrawal  is  finalized 
prior  to  the  end  of  the  segregation 
period. 

Existing  uses  of  the  segregated  lands 
may  be  continued  in  accordance  with 
their  terms,  except  for  the  location  or 
relocation  of  mining  claims,  during  the 
pendency  of  the  2-year  segregative 
period,  including  but  not  limited  to 
livestock  grazing,  legal  ingress  and 
egress  to  any  valid  mining  claims  and 
patented  claims  that  may  exist,  rights- 
of-way,  access  to  non-Federal  lands  and 
interests  in  lands,  current  recreational 
uses,  and  commercial  uses  being 
conducted  under  special  use  permits. 


Dated:  August  3, 1999. 
Ray  Brady, 

Manager,  Lands  and  Realty  Group. 
(FR  Doc.  99-20274  Filed  8-5-99;  8:45  am} 
BHJJNG  CODE  4310-32-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-670-143(M>0;  CACA-39853] 

Notice  Of  Pul>lic  Meeting  on  Propoeed 
Withdrawal  of  PiiltMc  Lands;  Indian 
Pass  WHtKlrawal,  Imperial  County,  CA 

agency:  Bureau  of  Land  Management. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  has  filed  an  application  to 
withcfraw  9,360.74  acres  of  public  lands 
in  hnperial  County,  California,  to 
protect  the  archaeological  and  cultural 
resources  located  in  the  Indian  Pass 
Area  of  Critical  Environmental  Concern 
and  Expanded  Management  Area 
(collectively  the  "Indian  Pass  area"). 
The  lands  will  be  withdrawn  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  but  not  the  mineral 
leasing,  geothermal  leasing,  or  the 
material  sales  laws,  subject  to  valid 
existing  rights.  This  notice  advises  that 
the  Bureau  of  Land  Management  has 
scheduled  a  meeting  to  inform  the 
public  of  the  proposed  withdrawal  and 
to  seek  suggestions  and  information 
from  the  public  and  other  agencies  on 
the  scope  of  issues  related  to  the 
proposed  withdrawal  that  should  be 
considered  in  the  environmental  review 
document. 

DATES:  Written  comments  should  be 
received  on  or  before  September  30, 
1999.  Comments  previously  submitted 
in  response  to  the  Notice  of  Proposed 
Withdrawal  and  Opportunity  for  Public 
Meeting,  63  FR  58752.  November  2, 
1998,  will  be  considered.  The  meeting 
date  is  Tuesday,  September  7. 1999, 
7:00  p.m.  to  9:00  p.m. 
ADDRESSES:  Written  comments 
regarding  the  scope  of  the 
environmental  review  document  should 
be  sent  to  the  Bureau  of  Land 
Management,  1661  South  4th  Street,  El 
Centra,  California  92243.  The  meeting  ' 
location  is  at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  KastoU,  BLM,  El  Centra  Field 
Office,  (760)  337-4421. 
SUPPLEMENTARY  INFORMATION:  On 
October  26, 1998,  a  petition  was 
approved  allowing  the  Bureau  of  |>and 
Management  to  file  an  application  to 
withdraw  9,360.74  acres  of  public  lands 
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J  t  am  settlement,  sale,  location,  or  entry 
der  the  general  land  laws,  including 
e  mining  laws,  subject  to  valid 
xisting  rights.  The  lands  have  been  and 
11  remain  open  to  the  operations  of 
e  mineral  leasing,  geothermal  leasing, 
id  material  sales  laws.  No  private 
ds  or  valid  existing  mineral  rights 
^  ould  be  affected  by  the  proposed 
w  ithdrawal. 

The  purpose  of  the  proposed 
i^thdiawal  is  to  protect  the 
^haeological  and  cultural  resources  in 
e  Indian  Pass  area,  which  is 
nsidered  to  be  a  sacred  site  by  the 
echan  people. 

The  legal  description  of  the  lands 
oposed  for  withdrawal  is  as  published 
63  FR  58752,  November  2, 1998.  A 
ipy  of  the  legal  description  is  available 
'j  contacting  Ljmda  Kastoll  at  the 
( Idress  or  phone  niunber  listed  above. 
The  lands  have  been  temporarily 
gated  as  specified  above  until 
avember  2,  2000,  to  allow  for  various 
dies  and  analyses.  No  action  as  to  the 
toposed  withdrawal  shall  be  taken 
til  these  studies  and  analyses  are 
cjompleted.  This  notice  is  published  in 
Accordance  with  the  regulations  set 
fttth  in  43  CFR  part  2300,  and  pursuant 
tq  the  National  Environmental  Policy 
of  1969,  as  amended  (42  U.S.C.  4321 
seq.)  to  obtain  suggestions  and 
it^ormation  from  other  agencies  and  the 
tiblic  on  the  scope  of  issues  that  would 

anal)^ed  or  considered  in 
i^paration  of  an  environmental 
essment. 

bated:  August  2, 1999. 
[fbert  Zimmer, 
Akting  Field  Manager. 
[re  Doc.  99-20260  Filed  8-5-99;  8:45  am] 
b4uNG  code  4310-40-P 


t  EPARTMENT  OF  THE  INTERIOR 

I  linerals  Management  Service 

( liiter  Continental  Shetf ,  Western  Gulf 
0  ^  Mexico,  Oil  and  Gas  Lease  Sale  174 

ENCY:  Minerals  Management  Service. 

:  Correction  to  final  Notice  of 
e  for  Sale  174. 


On  July  16, 1999,  the  Minerals 
h  bnagement  Service  published  in  the 
FJaderal  Register  (64  FR  38468)  a  final 
Notice  of  Sale  for  Sale  174,  Western 

f  of  Mexico.  The  Notice  of  Sale 
i(  Ibntified  blocks  available  for  leasing  in 

s  sale  as  well  as  blocks  unavailable 
fcjir  leasing. 

This  Notice  corrects  the  Notice  of 
Siale.  In  addition  to  the  blocks  identified 
ii  I  the  July  16  Notice  of  Sale  as 
u  [  available  for  leasing,  the  following 


blocks  are  also  unavailable  for  leasing: 
Mustang  Island  Area,  Blocks  775,  798, 
821,  and  822.  These  blocks  will  be  used 
by  the  U.S.  Navy's  mine  warfare  training 
program. 

All  other  terms,  conditions,  and  block 
availability  remain  as  stated  in  the  July 
16  Notice  of  Sale. 

Dated:  August  2,  1999. 

Thomas  A.  Readinger, 

Acting  Associate  Director  for  Offshore 
Minerals  Management. 

(FR  Doc.  99-20265  Filed  8-5-99;  8:45  am] 

BiLUNG  CODE  4310-MR-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

trinity  River  Basin  Fish  and  Wildllfe 
Task  Force  . 

AGENCY:  Bureau  of  Reclamation 
(Reclamation),  Department  of  the 
Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463), 
aimouncement  is  made  of  a  meeting  of 
the  Trinity  River  Basin  Fish  and 
Wildlife  Task  Force. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  August  18,  1999,  8:00  a.m. 
to  5:00  p.m.,  and  Thursday,  August  19, 
- 1999,  8:00  a.m.  to  12:00  p.m. 

ADDRESSES:  The  meeting  will  be  at  Best 
Western's  Victoria  Inn,  1709  Main 
Street,  Weaverville,  California  96093. 
Telephone:  530/623-4432. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Russell  P.  Smith,  Chief,  Environmental 
and  Natural  Resource  Division, 
Northern  California  Area  Ofiice,  1639 
Shasta  Dam  Boulevard,  Shasta  Lake, 
California  96019.  Telephone:  530/275- 
1554  (TDD  530/450-6000). 
SUPPLEMENTARY  INFORMATION:  The 
Trinity  River  Basin  Fish  and  Wildlife 
Task  Force  will  meet  to  formulate  and 
implement  the  ongoing  Trinity  River 
watershed  ecosystem  management 
program  for  fish  and  wildlife.  This 
program  considers  the  needs  of  multiple 
species  and  their  interactions  with 
physical  habitats  in  restoring  the  natiu^ 
f  inction,  structure,  and  species 
composition  of  the  ecosystem, 
recognizing  that  all  components  are 
interrelated. 

Dated:  )uly  30, 1999. 
Kirk  C.  Rodgers, 

Acting  Regional  Director. 

[FR  Doc.  99-20118  Filed  8-5-99;  8:45  am] 

BILLING  COOE  4310-94^ 


INTERNATIONAL  TRADE 
COMMISSION 

ProlMble  Effect  of  Certain 
Modifications  to  ttie  North  American 
Free  Trade  Agreement  Rules  of  Origin 

AGENCY:  United  States  International- 
Trade  Commission. 
ACTION:  Request  for  written  submissions. 

EFFECTIVE  DATE:  July  28. 1999. 
SUMMARY:  The  Commission  received  a 
request  from  the  United  States  Trade 
Representative  (USTR)  on  August  2, 
1999,  to  provide  probable  effects  advice 
on  proposed  modifications  to  the  North 
American  Free  Trade  Agreement 
(NAFTA)  rules  of  origin.  The  United 
States,  Canada,  and  Mexico  negotiated 
these  modifications.  The  Commission's 
confidential  advice  on  the  probable 
effects  will  be  submitted  to  the  USTR  on 
September  10,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  may  be  obtained  from 
David  Lundy,  Ofiice  of  Industries  (202- 
205-3439);  and  on  legal  aspects,  from 
William  Gearhart,  Office  of  the  General 
Coimsel  (202-205-3091).  The  media 
should  contact  Margaret  O'Laughlin, 
Office  of  Public  Affairs  (202-205-1819). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  (202-205-1810). 

Background 

Chapter  4  of  the  NAFTA,  which 
entered  into  force  on  January  1. 1994, 
conteuns  the  rules  of  origin  for 
application  of  the  tariff  provisions  of  the 
NAFTA  to  trade  in  goods.  Section 
202(q)  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act)  authorizes  the  President, 
subject  to  the  consultation  and  layover 
requirements  of  section  103  of  the  Act, 
to  proclaim  such  modifications  to  the 
rules  as  may  horn  time  to  time  be  agreed 
to  by  the  NAFTA  countries.  One  of  the 
requirements  set  out  in  section  103  of 
the  Act  is  that  the  President  obtain 
advice  from  the  United  States 
International  Trade  Commission. 

The  Commission  was  requested  by  the 
USTR,  in  a  letter  received  on  August  2, 
1999,  to  provide  advice  on  the  probable 
effect  on  U.S.  trade  and  domestic 
industries  of  the  proposed  modifications 
to  the  rules  of  origin.  The  modifications 
include  changes  to  Annexes  401  and 
403.1 ,  which  are  part  of  chapter  4  of  the 
NAFTA.  The  letter  requested  that  the 
advice  be  forwarded  to  the  USTR  by 
September  10, 1999.  A  list  of  the 
proposed  modifications,  compiled  by 
the  Commission  in  consultation  with 
the  U.S.  Department  of  Treasury,  is 
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available  from  the  Office  of  the 
Secretary  of  the  Commission  or  by 
accessing  the  electronic  version  of  this 
notice  at  the  Commission's  World  Wide 
Web  site  (http://www.usitc.gov).  A 
complete  copy  of  Annexes  401  and 
403.1  incorporating  the  modifications  is 
also  available  from  the  Office  of  the 
Secretary  or  the  Web  site. 

Written  Submiasioiis 

No  public  hearing  is  being  scheduled 
in  connection  with  these  proposed 
modifications.  However,  interested 
parties  are  invited  to  submit  written 
statements  (original  and  14  copies) 
concerning  any  economic  efiiects  of  the 
modifications.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  maiiced 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201 .6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  wUl  be  made 
available  in  the  Office  of  the  Secretary 
of  the  Commission  for  inspection  by 
interested  parties.  To  be  assured  of 
consideration  by  the  Conunission, 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  must  be 
received  no  later  than  the  close  of 
business  on  August  31. 1999.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Persons  with 
mobility  impairments  who  will  need 
special  assistance  in  gaining  access  to 
the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 

Issued:  August  2. 1999. 
By  order  of  the  Commission. 
Oonna  R.  Kodinke, 
Secretary. 

[FR  Doc.  99-20321  Filed  8-&-99;  8:45  am] 
HUMQ  CODE  TtBO-OO-r 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMUgation  No.  AA1921-12»(R*viM»)] 

Polychloroprane  Rubber  From  Japan 

Determiiiation 

On  the  basis  of  the  record '  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  determines,  piu^uant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c))  (the  Act),  that 
revocation  of  the  antidimiping  finding 
on  polychloroprene  rubber  frt>m  Japan 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time.  ^ 

Background 

The  Commission  instituted  this 
review  on  Augiist  3, 1998  (63  FR  41282) 
and  determined  on  November  5, 1998 
that  it  would  conduct  a  full  review  (63 
FR  63748,  November  16, 1998).  Notice 
of  the  scheduling  of  the  Commission's 
review  and  of  a  public  hearing  to  be 
held  in  connection  therewith  was  given 
by  posting  copies  of  the  notice  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Re^ster  on 
December  16, 1998  (63  FR  69306).  The 
hearing  was  held  in  Washington,  DC,  on 
Jime  3, 1999,  and  all  persons  who 
requested  the  opportimity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  Jiily  26, 
1999.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3212 
(July  1999),  entitled  Polychloroprene 
Rubber  from  Japan  (Inv.  No.  AAl92i- 
129  (Review)). 

Issued:  July  30, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  99-20322  Filed  8-5-99;  8:45  am] 
BHJJNO  COOE  702(M»-P 


■  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

2  Commissioners  Crawford  and  Askey  dissenting. 


DEPARTMENT  OF  JUSTICE 
AntRrust  DivMon 

[CaM  No.  1 :  99CV01962} 

Unitad  Stataa  v.  AUiad  Waata 
Induatriaa,  Inc.  and  Browning  Farria 
Induatrlaa,  Inc.,  Civ.  No.  99  CV  01982; 
Propoaad  Final  Judgmarrt  and 
CompaUtiva  Impact  Statamant 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  proposed 
Final  Judgment,  Hold  Separate 
Stipulation  and  Order,  and  Competitive 
Impact  Statement  have  been  filed  with 
the  United  States  District  Court  for  the 
District  of  Cnluinbia,  Washington,  DC, 
in  United  States  v.  Allied  Waste 
Industries,  Inc.  and  Browning-Ferris 
Industries.  Inc.,  Civ.  No.  99  CV  01962. 

On  July  20, 1999,  the  United  States 
filed  a  Complaint,  which  alleged  that 
Allied's  proposed  acquisition  of 
Browning-Ferris  Industries,  Inc.  ("BFI") 
would  violate  section  7  of  the  Clayton 
Act,  15  U.S.C.  18.  by  substantially 
lessening  competition  in  waste 
collection  and/or  disposal  in  18  maricets 
aroimd  the  country,  including  Akron/ 
Canton,  OH;  Atlanta,  GA;  Boston,  MA; 
Charlotte,  NC;  Chicago,  EL;  Dallas,  TX; 
Davenport,  lA;  Denver,  CO;  Detroit,  MI; 
Evansville,  IN;  Joplin/Lamar.  MO; 
Kalamazoo/Battle  Creek,  MI;  Moline,  IL; 
Oakland,  CA;  Oklahoma  City.  OK;  Rock 
Falls/Dixon,  IL;  Rockford,  IL;  and 
Springfield,  MO.  The  proposed  Final 
Judgment,  filed  on  July  20, 1999. 
requires  Allied  and  BFI  to  divest 
commercial  waste  collection  and/or 
municipal  solid  waste  disposal 
operations  in  each  of  the  geographic 
areas  alleged  in  the  Complaint. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
conunents  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  J.  Robert  Kramer  II.  Chief, 
Litigation  II  Section,  Antitrust  Division, 
U.S.  Department  of  Justice,  1401  H 
Street,  NW,  Suite  3000,  Washington,  DC 
20530  [telephone:  (202)  307-0924]. 
Constance  K.  Robinson, 
Director  of  Operations  6"  h4erger  Enforcement. 
JUDGE:  Ricardo  M.  Urbina;  DECK  TYPE: 

Antitrust:  DATE  STAMP:  7/20/1999 

Hold  Separate  Stipulation  and  Order 

It  is  hereby  stipulated  and  agreed  by 
and  between  the  undersigned  parties, 
subject  to  approval  and  entry  by  the 
Court,  that: 


o 
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l^finitions 

As  used  in  this  Hold  Separate 
Stipulation  and  Order: 

A.  Allied  means  defendant  Allied 
li^aste  Industries,  Inc.,  a  Delaware 

:  Diporation  with  its  headquarters  in 
l  cottsdale,  Arizona,  and  includes  its 
;  iiccessors  and  assigns,  and  its 
i  iibsidiaries,  divisions,  groups, 
^liates,  directors,  officers,  managers, 
i  ^ents,  and  employees. 

B.  BF/ means  defendant  Browning- 
'  erris  Industries,  Inc.,  a  Delaware 

:  orporation  with  its  headquarters  in 
■  iouston,  Texas,  and  includes  it 
i  iccessors  and  assigns,  and  its 
i  ibsidiaries,  divisions,  groups, 

liates,  directors,  officers,  managers, 
;ents,  and  employees. 

C.  Relevant  Disposal  Assets  means, 
less  otherwise  noted,  with  respect  to 
ch  landfill,  incinerator,  or  transfer 
ation  listed  and  described  herein,  all 

defiendants'  rights,  titles  and  interests 
any  tangible  assets,  including  all  fee 

Hid  leasehold  and  renewal  rights  in  the 

isted  landfill,  incinerator  or  transfer 
II  ation;  the  garage  and  related  facilities; 
I )  ffices;  any  related  assets  including 
I  Mpital  equipment,  trucks  and  other 
vshicles,  scales,  power  supply 
(>iuipment,  interests,  permits,  and 
supplies;  emd  all  of  defendants'  rights, 
1 J  ties  and  interests  in  any  intangible 
i  1  isets,  including  any  customer  lists, 
( :ontracts,  and  accounts,  or  options  to    ~ 

mrchase  any  adjoining  property. 
Relevant  Disposal  Assets,  as  used 

ibrein,  includes  each  of  the  following 

)  roperties: 

Incinerator  and  Landfills 

Boston,  MA 

BFI's  American  Refuel  SEMASS 
(iaste-to-energy  incinerator  facility, 
t  cated  at  141  Cranberry  Highway 
(flloute  28),  Rochester,  MA  02576. 

Chicago, IL 

BFI's  Zion  Landfill,  located  at  701 
&een  Bay  Road,  Zion,  IL  60099,  BFI's 
<  ]  rchard  Hills  Landfill,  located  at  8290 
Highway  251,  Davis  Junction,  IL  60120; 
t  ud  BFI's  Spoon  Ridge  Landfill,  located 
i\  Route  1  and  Highway  97,  Fairview,  IL 
9H32.  c 

Denver,  CO 

Allied's  Denver  Regional  Landfill, 
Ibcated  at  1141  Weld  County  Road  #6. 
^e,  CO. 

Detroit,  MI 

IBFI's  Arbor  Hills  Landfill,  located  at 
i(  1690  West  Six  Mile  Road.  Northville, 
I' 148167, 


e.  Evansville,  IN 

Allied's  Blackfoot  Landfill,  located  at 
2726  East  State  Road,  Winslow,  IN 
47598. 

f.  Joplin/Latoar/Springfield,  MO 

Allied's  option  to  purchase  the 
proposed  Southwest  Regional  Landfill, 
located  at  Missouri  State  Highway  M. 
Tovraship  30N,  Range  32  West,  Section 
34,  in  Jasper  County,  MO,  which  option 
Allied  must  exercise  or  extend  such  that 
it  will  not  expire  any  sooner  than  12 
months  following  the  entry  of  the 
proposed  Final  Judgment: 

g.  Moline,  IL 

BFI's  Quad  Cities  Landfill,  located  at 
13606  Knoxville  Road,  Milan,  IL  61264; 

h.  Oakland,  CA 

BFI's,  Vasco  Road  Landfill,  located  at 
4001  North  Vasco  Road,  Livermore,  CA; 
and 

i.  Oklahoma  City,  OK 

BFI's  Oklahoma  Landfill,  located  at 
7600  SW  15th  Street,  Oklahoma  City, 
OK  73128. 

s.  Transfer  Stations 

a.  Akron/Canton,  OH 

Allied's  RC  Miller  Refuse  Transfer 
Station,  located  at  1800  19th  Street, 
Canton.  OH; 

b.  Atlanta,  GA 

(i)  Allied's  Southern  States 
Environmental  Transfer  Station,  located 
at  129  Werz  Industrial  Boulevard, 
Newnan,  GA  30263; 

(ii)  Allied's  Fayette  County  Transfer 
Station,  located  at  211  First  Manassas 
Mile  Road,  Fayetteville,  GA  30214;  and 

(iii)  BFI's  Marble  Mill  Road  Transfer 
Station,  located  at  317  Marble  Mill 
Road,  Marietta,  GA  30060; 

c  Boston,  MA 

BFI's  HoUiston  Transfer  Station, 
located  at  115  Washington  Street, 
HoUiston,  MA  01746;  BFI's  Auburn 
Transfer  Station,  located  at  15 
Hardscrabble  Road,  Auburn,  MA  01501; 
and  BFI's  Braintree  Transfer  Station, 
located  at  257  Ivory  Street,  Braintree, 
MA  02184; 

d.  Charlotte,  NC 

Allied's  Charlotte  Transfer  Station, 
located  at  3130  1-85  Service  Road 
North,  Charlotte,  NC  28206; 

e.  Chicago,  IL 

BFI's  Melrose  Park  73300  Transfer 
Station,  located  at  4700  W.  Lake  Street, 
Melrose  Park,  IL  60160;  BFI's  Rolling 
Meadows  Transfer  Station,  located  at 
3851  Berdnick  Street,  Rolling  Meadows, 


IL  60008;  BFI's  DuKane  Transfer 
Station,  located  at  3  N  261  West  Powis 
Road,  West  Chicago,  IL  60185;  BFI's 
Northbrook-Brooks  Transfer  Station, 
located  at  2750  Shermer  Road, 
Northbrook,  IL  60062;  and  BFI's  Active/ 
Evanston  Transfer  Station,  located  at 
1712  Church  Street,  Evanston,  IL  60201; 

f.  Denver  CO 

Allied's  Summit  Waste  Jordan  Road 
Transfer  Station,  located  at  7120  S. 
Jordan  Road,  Denver,  CO; 

g.  Detroit,  MI  ' 

BFI's  SDMA  Transfer  Station,  located 
at  28315  Grosbeck  Highway,  Roseville, 
MI  48066;  and  BFI's  Schaefer  Road 
Transfer  Station,  located  at  3051 
Schaefer  Road.  Dearborn.  MI  48126: 

h.  Evansville,  IN 

Allied's  Koester  Transfer  Station, 
located  at  12800  Warrick-County  Line 
Road,  Evansville,  IL  47711; 

i.  Kalamazoo/Battle  Creek,  Mt 

BFI's  Kalamazoo  Tranjfer  Station, 
located  at  28002  Cork  Street, 
Kalamazoo,  MI  49001;  and 

j.  Springfield.  MO 

Allied's  Tates  Transfer  Station, 
located  at  Route  2,  Box  69,  Verona,  MO 
65769. 

D.  Relevant  Hauling  Assets,  unless 
otherwise  noted,  means  with  respect  to 
each  commercial  waste  collection  route 
or  other  hauling  asset  described  herein, 
all  tangible  assets,  including  capital 
equipment,  trucks  and  other  vehicles, 
containers,  interests,  permits,  supplies, 
real  property  and  improvements  to  real 
property  (i.e.,  buildings  and  garages); 
and  it  includes  all  intangible  assets, 
including  hauling-related  customer  lists, 
contracts,  leasehold  interests,  and 
accounts. 

Relevant  Hauling  Assets,  as  used 
herein,  includes  the  assets  in  the 
following  locations: 

i.  Akron,  OH 

Allied's  front-end  and  rear-end  loader 
truck  small  container  commercial  routes 
(hereinafter,  "commercial  routes")  that 
serve  the  cities  of  Akron  and  Canton 
and  Summit,  Stark  and  Portage 
counties,  Ohio; 

2.  Boston,  MA 

Allied's  commercial  routes  and  any 
commercial  routes  acquired  by  BFI  from 
Allied  or  any  other  person  since  January 
1 .  1999  that  serve  the  City  of  Boston  and 
Bristol,  Essex,  Middlesex.  Norfolk, 
Suffolk,  and  Worcester  counties,  MA; 
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3.  Charlotte,  NC 

BFI's  commercial  routes  that  serve  the 
City  of  Charlotte  and  Mecklenbiug 
County,  NC; 

4.  Chicago,  IL 

BFI's  commercial  routes  that  serve  the 
City  of  Chicago  and  Cook,  DuPage,  Will, 
Kane,  McHenry,  and  Lake  counties,  IL: 

5.  Dallas,  TX 

BFI's  conunercial  routes  that  serve 
any  nonfranchised  or  "open 
competition"  areas  of  the  City  of  Dallas 
and  Dallas  County,  TX; 

6.  Davenport,  lA/Moline,  IL 

BFI's  commercial  routes  that  serve  the 
cities  of  Davenport  and  Bettendorf,  lA; 
Moline,  East  Moline,  and  Rock  Island. 
EL;  and  Rock  Island  County,  EL  and  Scott 
County,  lA; 

7.  Denver,  CO 

Allied's  commercial  routes  that  serve 
the  City  of  Denver,  and  Denver, 
Arapahoe,  Adams,  Douglas  and 
Jefferson  counties,  CO; 

8.  Detroit,  MI 

BFI's  conunercial  routes  that  serve  the 
City  of  Detroit,  Wayne,  Oakland  and 
Macomb  counties.  MI; 

9.  Evansville,  IN 

Allied's  commercial  routes  that  serve 
the  City  of  Evansville,  IN  and 
Vanderburgh  County,  IN,  including  all 
of  its  commercial  routes  that  operate  out 
of  Allied's  Evansville  and  Huntingbiu^ 
garage  facilities: 

10.  Kalamazoo/Battle  Creek,  MI 

BFI's  commercial  routes  that  serve  the 
cities  of  Kalamazoo  and  Battle  Creek 
and  Kalamazoo  and  Calhoiui  coimties, 
MI; 

1 1 .  Oklahoma  City,  OK 

BFI's  commercial  routes  that  serve 
Oklahoma  City  and  Oklahoma  County, 
OK; 

12.  Rock  Falls/Dixon,  IL 

BFI's  commercial  routes  that  serve  the 
cities  of  Rock  Falls  and  Dixon  and  Lee 
and  Whiteside  counties,  IL; 

13.  Rockford,  IL 

Allied's  commercial  routes  that  serve 
the  City  of  Rockford  and  Ogle  and 
Winnebago  counties,  IL;  and 

14.  Springfield,  MO 

Allied's  commercial  routes  that  serve 
the  City  of  Springfield  and  Greene  and 
Christian  counties,  MO. 

E.  Hauling  means  the  collection  of 
waste  from  customers  and  the  shipment 


of  the  collected  waste  to  disposal  sites. 
Hauling,  as  used  herein,  does  not 
include  collection  of  roll-off  containers 

F.  Waste  means  municipal  solid 
waste. 

G.  Disposal  means  the  business  of 
disposing  of  waste  into  approved 
disposal  sites. 

n 

Objectives 

The  Final  Judgment  filed  in  this  case 
is  meant  to  ensure  defendants'  prompt 
divestitures  of  the  Relevant  Disposal 
Assets  and  the  Relevant  Hauling  Assets 
for  the  piupose  of  establishing  viable 
competitors  in  the  waste  disposal 
business  or  the  commercial  waste 
hauling  business,  or  both,  to  remedy  the 
effects  that  the  United  States  alleges 
would  otherwise  result  from  Allied's 
acquisition  of  BFI.  This  Hold  Separate 
Stipulation  and  Order  ensures,  prior  to 
such  divestitiues,  that  the  Relevant 
Disposal  Assets  and  the  Relevant 
Hauling  Assets  are  independent, 
economically  viable,  and  with  the 
exception  of  assets  listed  in  Sections  I 
(C)(1)(f)  and  (2)(b)(iii),  ongoing  business 
concerns  that  will  remain  independent 
and  uninfluenced  by  Allied  (or  BFI); 
and  that  competition  is  maintained 
during  the  pendency  of  the  ordered 
divestitures. 

m 

Junsdiction  and  Venue 

The  Coiut  has  jiuisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Coliunbia. 

IV 

Compliance  With  and  Entry  of  Final 
Judgment 

A.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  attached  hereto  as 
Exhibit  A  may  be  filed  with  and  entered 
by  the  Court,  upon  the  motion  of  any 
party  or  upon  the  Court's  own  motion, 
at  any  time  after  compliance  with  the 
requirements  of  the  Antitrust 
Procedures  and  Penalties  act  (15  U.S.C. 
16),  and  without  further  notice  to.  any 
party  or  other  proceedings,  provided 
that  the  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Coiut. 

B.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment,  pending  the 
Judgment's  entry  by  the  Court,  or  until 


expiration  of  time  for  all  appeals  of  any 
Coiut  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation  by  the  parties,  comply  with 
all  the  terms  and  provisions  of  the 
proposed  Final  Judgment  as  though  the 
same  were  in  full  force  and  effect  as  an 
order  of  the  Court. 

C.  Defendants  shaU  not  consiunmate 
the  transaction  sought  to  be  enjoined  by 
the  Complaint  herein  before  the  Court 
has  signed  this  Hold  Separate 
Stipulation  and  Order. 

D.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Coiirt. 

E.  In  the  event  (1)  the  United  States 
has  withdrawn  its  consent,  as  provided 
in  Section  FV(A)  above,  or  (2)  the 
proposed  Final  Judgment  is  not  entered 
pursuant  to  this  Stipulation,  the  time 
has  expired  for  all  appeals  of  any  Court 
ruling  declining  entry  of  the  proposed 
Final  Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

F.  Defendants  represent  that  the 
divestitiues  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  defendants  will  later  raise  no 
claim  of  mistake,  hardship  or  difficulty 
of  compliance  as  groimds  for  asking  the 
Court  to  modify  any  of  the  provisions 
contained  therein. 


Hold  Separate  Provisions 

Until  the  divestitiues  required  by  the 
Final  Judgment  have  been 
accomplished: 

A.  Defendants  shall  preserve, 
maintain,  and  with  the  exception  of 
assets  listed  in  Sections  1(C)(1)(f)  and 
(2)(b)(iii),  operate  the  Relevant  Disposal 
Assets  and  the  Relevant  Hauling  Assets 
as  independent  competitive  businesses, 
with  management,  sales  and  operations 
of  such  assets  held  entirely  separate, 
distinct  and  apart  from  those  of 
defendants'  other  operations. 
Defendants  shall  not  coordinate  the 
marketing  of,  or  negotiation  or  sales  by, 
any  Relevant  Disposal  Asset  and 
Relevant  Hauling  Asset  with 
defendants'  other  operations.  Within 
twenty  (20)  days  after  the  filing  of  the 
Hold  Separate  Stipulation  and  Order,  or 
thirty  (30)  days  after  the  entry  of  this 
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C>  tier,  whichever  is  later,  defendants 
\  t  U  inform  the  United  States  of  the 
s  tpps  defendants  have  taken  to  comply 

V  rith  this  Hold  Separate  Stipulation  and 
Cl'der. 

B.  Defendants  shall  take  all  steps 
I  iicessary  to  ensure  that  (1)  the  Relevant 
1 1;  sposal  Assets  and  the  Relevant 
I  [i  luling  Assets  will  be  maintained  and, 

V  r  th  the  exception  of  the  assets  listed  in 
Sections  1(C)(1)(f)  and  (2)(b)(iii), 
operated  as  independent,  ongoing, 
eqonomically  viable  and  active 

jmpetitors  in  the  waste  disposal 
isiness  or  commercial  waste  hauling 
isiness,  or  both;  (2)  management  of  the 
llevant  Disposal  Assets  and  the 
^levant  Hauling  Assets  will  not  be 
luenced  by  Allied  (or  BFI);  and  (3) 
I  books,  records,  competitively 
isitive  sales,  marketing  and  pricing 
jFormation,  and  decision-making 
iceming  the  Relevant  Disposal  Assets 
id  the  Relevant  Hauling  Assets  will  be 
Id^t  separate  and  apart  from 
defendants'  other  operations. 
~)f  fendants'  influence  over  the  Relevant 
iisposal  Assets  and  Relevant  Hauling 
wsets  shall  be  limited  to  that  necessary 
carry  out  defendants'  obligations 
ider  this  Hold  Separate  Stipulation 
",  Order  and  the  proposed  Final 
lidgment. 

I C.  Defendants  shall  use  all  reasonable 
orts  to  maintain  and  increase  the 
es  and  revenues  of  the  Relevant 
sposal  Assets,  with  the  exception  of 
a^^ts  listed  in  Sections  1(C)(1)(f)  and 
(b)(iii),  and  the  Relevant  Hauling 
sets,  and  shall  maintain  at  1998  or  at 
viouslj'  approved  levels,  whichever 
^  higher,  all  promotional,  advertising, 
siles,  technical  assistance,  marketing 
and  merchandising  support  for  the 
Rlalevant  Disposal  Assets  and  Relevant 
Hauling  Assets. 

p.  Defendants  shall  provide  sufficient 
M  orking  capital  to  maintain  the 
R Levant  Disposal  Assets,  with  the 
exception  of  the  assets  listed  in  Sections 
I(q)(l)(f)  and  (2)(b)(iii),  and  the  Relevant 
Assets  as  economically  viable, 
competitive  ongoing  businesses. 
Defendants  shall  take  all  steps 
essary  to  ensure  that  the  Relevant 
posal  Assets,  with  the  exception  of 
lets  listed  in  Sections  1(C)(1)(f)  and 
iii),  and  the  Relevant  Hauling 
ts  are  fully  maintained^n  operable 
dition  at  no  lower  than  their  current 
acity  or  sales,  and  shall  maintain 
a^id  adhere  to  normal  repair  and 
n^^intenance  schedules  for  the  Relevant 

f>osal  Assets  and  the  Relevant 
ling  Assets. 
Defendants  shall  not,  except  as  part 
&  divestiture  approved  by  the  United 
S  i  ites  in  accordance  with  the  terms  of 
tl  ( I  proposed  Final  Judgment,  remove, 


sell,  lease,  assign,  transfer,  pledge  or 
otherwise  dispose  of  any  of  the  Relevant 
Disposal  Assets  or  Relevant  Hauling 

Assets. 

G.  Defendants  shall  maintain,  in 
accordance  with  soimd  accounting 
principles,  separate,  accurate  and 
complete  financial  ledgers,  books  and 
records  that  report  on  a  periodic  basis, 
such  as  the  last  business  day  of  every 
month,  consistent  with  past  practices, 
the  assets,  liabilities,  expenses,  revenues 
and  income  of  the  Relevant  Disposal 
Assets  and  Relevant  HauUng  Assets. 

H.  Except  in  the  ordinary  course  of 
business  or  as  is  otherwise  consistent 
with  this  Hold  Separate  Stipulation  and 
Order,  defendants  shall  not  hire, 
transfer,  terminate,  or  otherwise  alter 
the  salary  agreements  for  any  Allied  or 
BFI  employee  who,  on  the  date  of 
defendants'  signing  of  this  Hold 
Separate  Stipulation  and  Order,  either: 
(1)  works  at  a  Relevant  Disposal  Asset 
or  Relevant  Hauling  Asset,  or  (2)  is  a 
member  of  management  referenced  in 
Section  V(I)  of  this  Hold  Separate 
Stipulation  and  Order. 

I.  Until  such  time  as  the  Relevant 
Disposal  Assets  and  Relevant  Hauling 
Assets  are  divested  pursuant  to  the 
terms  of  the  Final  Judgment,  the 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  of  Allied  and  BFI  shall 
be  managed  by  Richard  J.  Wojahn.  Mr. 
Wojahn  shall  have  complete  managerial 
responsibility  for  the  Relevant  Disposal 
Assets  and  Relevant  Hauling  Assets  of 
Allied  and  BFI,  subject  to  the  provisions 
of  this  Order  and  the  proposed  Final 
Judgment.  In  the  event  that  Mr.  Wojahn 
is  unable  to  perform  his  duties, 
defendants  shall  appoint,  subject  to  the 
approval  of  the  United  States,  a 
replacement  within  ten  (10)  working 
days.  Should  defendants  fail  to  appoint 
a  replacement  acceptable  to  the  United 
States  within  ten  (10)  working  days,  the 
United  States  shall  appoint  a 
replacement. 

J.  Defendants  shall  take  no  action  that 
would  interfere  with  the  ability  of  any 
trustee  appointed  pursuant  to  the  Final  - 
Judgment  to  complete  the  divestitiu«s 
pursuant  to  the  Final  Judgment  to 
purchasers  acceptable  to  the  United 
States. 

K.  This  Hold  Separate  Stipulation  and 
Order  shall  remain  in  effect  until 
consummation  of  the  divestitiues 
contemplated  by  the  proposed  Final 
Judgment  or  until  further  order  of  the 
Court. 

Dated:  July  19, 1999. 


For  Plaintiff  United  States  of  America 
6Anthony  E.  Harris.  Esquire, 
U.S.  Department  of  Justice,  Antitrust  Division. 
Litigation  II  Section.  1401  H  Street.  NW,  Suite 
3000.  Washington.  DC  20005.  (202)  307-6583. 

For  Defendant  Allied  Waste  Industries,  Inc. 

Tom  D.  Smith,  Esquire, 

Jones.  Day.  Reavis  Sr  Pogue,  51  Louisiana 

Avenue,  NW,  Washington,  DC  20001-21 13. 

(202)879-3971. 

For  Defendant  Browning-Ferris  Industries. 
Inc.  - 

David  M.  Foster,  Esquire, 

Fulbright  6-  Jaworskj  LLP.,  601  Pennsylvania 
Avenue,  NW.  Washington,  DC  20004-2615, 
(202)662-4517. 

Order 

It  Is  So  Ordered  by  the  Court,  this 
day  nf 


United  States  District  Judge 
Final  Judgment 

Whereas,  plaintiff,  the  United  States 
of  America,  having  filed  its  Complaint 
in  this  action  on  July  20,  1999,  and 
plaintiff  and  defendants.  Allied  Waste 
Services,  Inc.  ("Allied")  and  Browning- 
Ferris  Industries,  hic.  ("BFT"),  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law  herein,  and  without 
this  Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  law 
or  fact  herein; 

And  wJiereas,  def^dants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  the  essence  of  this  Final 
Judgment  is  the  prompt  and  certain 
divestitm"e  of  the  Relevant  Disposal 
Assets  and  Relevant  Hauling  Assets  to 
assiu«  that  competition  is  not 
substantially  lessened; 

And  whereas,  the  United  States 
requires  defendants  to  make  certain 
divestitvires  for  the  piu-pose  of 
establishing  one  or  more  viable 
competitors  in  the  waste  disposal 
business,  the  commercial  waste  hauling 
business,  or  both,  in  the  specified  areas; 

And  whereas,  defendants  have 
represented  to  the  United  States  that  the 
divestitiu^s  ordered  herein  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Comi  to 
modify  any  of  the  injunctive  provisions 
contained  below; 

Now,  Therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  or  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  Ordered,  Adjudged, 
and  Decreed  as  follows: 
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I 

Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants,  as 
hereinafter  defined,  under  section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
18. 

n 

Definitions 

As  used  in  this  Final  Judgment: 

A.  Allied  means  defendant  Allied 
Waste  Industries,  hic,  a  Delaware 
corporation  with  its  headquarters  in 
Scottsdale,  Arizona,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  directors,  officers,  managers, 
agents,  and  employees. 

B.  BFI  means  defendant  Browning- 
Ferris  Industries,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
Houston,  Texas,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  directors,  officers,  managers, 
agents,  and  employees. 

C.  Relevant  Disposal  Assets  means, 
imless  otherwise  noted,  with  respect  to 
each  landfill,  incinerator,  or  transfer 
station  listed  and  described  herein,  all 
of  defendants'  rights,  titles  and  interests 
in  any  tangible  assets,  including  all  fee 
and  leasehold  and  renewal  rights  in  the 
listed  landfill,  incinerator  or  transfer 
station;  the  garage  and  related  facilities; 
offices;  all  related  assets  including 
capital  equipment,  trucks  and  other 
vehicles,  scales,  power  supply 
equipment,  interests,  permits,  and 
supplies;  and  all  of  defendants'  rights, 
titles  and  interests  in  any  intangible 
assets,  including  all  customer  lists, 
contracts,  and  accounts,  or  options  to 
purchase  any  adjoining  property. 

Relevant  Disposal  Assets,  as  used 
herein,  includes  each  of  the  following 
properties: 

1.  Landfills,  Incinerators,  and  Airspace 
Disposal  Rights 

a.  Boston,  MA 

(1)  BFI's  American  Refuel  SEMASS 
waste-to-energy  incinerator  facility, 
located  at  141  Cranberry  Highway 
(Route  28),  Rochester,  MA  02576; 

(2)  Airspace  disposal  rights  at  BFI's 
Fall  River  Landfill,  located  at  1080 
Airport  Road,  Fall  River,  MA  02720, 
pursuant  to  which  SEMASS  may 
dispose  of  up  to  the  maximum  amount 
of  ash  and  "bypass"  waste,  as  now 
defined  in  the  operating  permit  (or  any 
modifications,  amendments  or 


extensions  thereto)  of  Fall  River 
Landfill,  for  a  period  of  time  up  to  the 
closure  or  attainment  of  permitted 
capacity  of  the  landfill,  provided 
however,  that  defendants  must  commit 
to  operate  BFI's  Fall  River  Landfill,  and 
its  gate,  scale  house,  and  disposal  area 
under  terms  and  conditions  no  less 
favorable  than  those  provided  to 
defendants'  own  vehicles  or  to  the 
vehicles  of  any  municipality  in 
Massachusetts,  except  as  to  price  and 
credit  terms;  and 

(3)  Airspace  disposal  rights  at  Ogden 
Martin  Systems  Massbiuu  incinerator, 
located  at  100  Recovery  Way,  Haverhill, 
MA  01830,  pursuant  to  which  a 
purchaser  or  purchasers  may  dispose  as 
much  as  1,150  tons/day  of  waste,  for  a 
ten-year  period  of  time. 

b.  Charlotte,  NC 

Allied's  Lee  County  Landfill,  located 
at  1301  Sumter  Highway,  Bishopville, 
SC  29010,  the  sale  of  which  will  be 
required  only  if  the  United  States,  in  its 
sole  discretion,  concludes,  pursuant  to 
Sections  FV  or  V  of  the  Judgment,  that 
the  purchaser  of  Allied's  Charlotte 
Transfer  Station  [see  Section  11(C)(2)(d) 
below]  is  unacceptable. 

c.  Chicago,  IL 

BFI's  Zion  Landfill,  located  at  701 
Green  Bay  Road,  Zion,  IL  60099;  BFI's 
Orchard  Hills  Landfill,  located  at  8290 
Highway  251,  Davis  Junction,  IL  60120; 
and  BFI's  Spoon  Ridge  Landfill,  located 
at  Route  I  and  Highway  97,  Fairview, 
IL,  61432. 

d.  Denver.  CO 

Allied's  Denver  Regional  Landfill, 
located  at  1141  Weld  County  Road  *6. 
Erie.  CO; 

e.  Detroit.  MI 

BFI's  Arbor  Hills  Landfill,  located  at 
10690  West  Six  Mile  Road,  Northville, 
MI  48167; 

f.  Evansville,  IN 

Allied's  Blackfoot  Landfill,  located  at 
2726  East  State  Road,  Winslow,  IN 
47598; 

g.  Joplin/Lamar/Springfield,  MO  ' 

(1)  Allied's  option  to  purchase  the 
proposed  Southwest  Regional  Landfill, 
located  at  Missouri  State  Highway  M, 
Townsend  30N,  Range  32  West,  Section 
34,  in  Jasper  County,  MO,  which  option 
Allied  must  exercise  or  extend  so  that 
it  will  not  expire  any  sooner  than  12 
months  following  the  entry  of  this  Final 
Judgment;  and 

(2)  Airspace  disposal  rights  at  Allied's 
Wheatland  Regional  Lancffill,  located  at 
Columbus,  KS,  pursuant  to  which  a 


purchaser  or  purchasers  can  dispose  up 
to  700  tons/day  of  waste,  for  a  period  of 
time  up  to  three  months  after  the 
opening  of  Southwest  Regional  Landfill, 
provided,  however,  that  for  each 
purchaser  of  airspace  rights  (or  its 
designee),  defendants  must  commit  to 
operate  Allied's  Wheatland  Regional 
Landfill,  and  its  gate,  scale  house,  and 
disposal  area  under  terms  and 
conditions  no  less  favorable  than  those 
provided  to  defendants'  own  vehicles  or 
to  the  vehicles  of  any  mimicipality  in 
Missouri,  except  as  to  price  and  credit 
terms; 

h.  Kalamazoo/Battle  Creek,  MI 

Airspace  disposal  rights  at  Allied's 
Ottawa  Farms  Landfill,  located  at  15550 
68th  Street,  Coopersville,  MI  49404.  or 
BFI's  C&C  Landfill,  located  at  14800  P 
Drive  North,  Marshall,  MI  49068, 
pursuant  to  which  a  purchaser  may 
dispose  up  to  450  tons/day  of  waste  for 
up  to  a  ten-year  period  of  time,  the  sale 
of  which  will  be  required  only  if  the 
United  States,  in  its  sole  discretion, 
concludes,  pursuant  to  Sections  IV  or  V 
of  the  Judgment,  that  the  purchaser  of 
Allied's  Kalamazoo  Transfer  Station  [see 
Section  II(C)(2)(i)  below]  is 
imacceptable;  and  provided,  however, 
that  for  each  purchaser  of  airspace  rights 
(or  its  designee),  defendants  must 
commit  to  operate  Allied's  Ottawa 
Farms  landfill  or  BFI's  C&C  Landfill, 
and  its  gate,  scale  house,  and  disposal 
area  under  terms  and  conditions  no  less 
favorable  than  those  provided  to 
defendants'  own  vehicles  or  to  the 
vehicles  of  any  municipality  in 
Michigan,  except  as  to  price  and  credit 
terms; 

i.  Moline,  IL 

BFI's  Quad  Qties  Landfill,  located  at 
13606  Knoxville  Road,  Milan,  IL  61264; 

j.  Oakland,  CA 

BFI's  Vasco  Road  Landfill,  located  at 
4001  North  Vasco  Road.  Livermore,  CA; 
and 

k.  Oklahoma  City,  OK 

BFI's  Oklahoma  Landfill,  Located  at 
7600  SW  15th  Street,  Oklahoma  Qty, 
OK  73128. 

2.  Transfer  Stations 

a.  Akron/Canton.  OH 

Allied's  RC  Miller  Refuse  Transfer 
Station,  located  at  180  19th  Street, 
Canton,  OH; 

Relevant  Hauling  Assets,  as  used 
herein,  includes  the  assets  in  the 
following  locations: 
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Akron,  OH 

Allied's  front-end  and  rear-end  loader 
t^  ick  small  container  routes 
C  lereinafter,  "commercial  routes")  that 
s  i  rve  the  cities  of  Akron  and  Canton 
a  ad  Siunmit,  Stark  and  Portage 
cnunties,  Ohio; 

Boston,  MA 

Allied's  commercial  routes  and  any 
cjc  mmercial  routes  acquired  by  BFI  from 
lied  or  any  other  person  since  January 
1999  that  serve  the  City  of  Boston  and 
d^stol,  Essex,  Middlesex,  Norfolk, 
Sjuffolk,  and  Worcester  counties,  MA; 

Charlotte.  NC 

BFI's  commercial  routes  that  serve  the 
C  i  ty  of  Charlotte  and  Mecklenburg 
qc^unty,  NC; 

Chicago,  IL 

BFI's  commercial  routes  that  serve  the 
C  Sty  of  Chicago  and  Cook,  DuPage,  Will, 
Kane,  McHenry,  and  Lake  counties,  IL; 

5lballas,TX 

BFI's  commercial  routes  that  serve 
a  a  y  nonfr^nchised  or  open  competition 
a  r  }as  of  the  City  of  Dallas  and  Dallas 
Cdunty.TX; 

6.  Davenport,  LA  and  Moline,  IL 

BFI's  commercial  routes  that  serve  the 
cti  ies  of  Davenport  and  Bettendorf,  lA; 
Msline,  East  Moline,  and  Rock  Island, 
G  /  £md  Rock  Island  Coimty,  IL  and  Scott 
Cdunty,  lA; 

Atlanta,  GA 

iMlied's  Southern  States 
E|rivironmental  Transfer  Station,  located 
a :  1129  Werz  Industrial  Boulevard, 
h  Iwnan,  GA  30263;  Allied's  Fayette 
County  Transfer  Station,  located  at  211 
F  irst  Manassas  Mile  Road,  Fayettevile, 
F  /  L  30214;  and  BFI's  Marble  Mill  Road 
Ti  ansfer  Station,  located  at  317  Marble 
14  11  Road,  Marietta,  GA  30060; 

Boston,  MA 

pFI's  HoUiston  Transfer  Station, 
located  at  115  Washington  Street, 
Httlliston,  MA  01746;  BFI's  Auburn 
1 1  ansfer  Station,  located  at  15 
F  irdscrabble  Road,  Auburn,  MA  01501; 
a]d  BFI's  Braintree  Transfer  Station, 
l(i<:ated  at  257  Ivory  Street,  Braintee,  MA 
02184; 

Charlotte,  NC 

\llied's  Charlotte  Transfer  Station, 
hicated  at  3130 1-85  Service  Road 
Ncirth,  Charlotte,  NC  28206; 

Chicago,  IL 

JFI's  Mehose  Park  73300  Transfer 
Sk  ttion,  located  at  4700  W.  Lake  Street, 
K  h  slrose  Park,  IL  60160;  BFI's  Rolling 


Meadows  Transfer  Station,  located  at 
3851  Berdnick  Street,  Rolling  Meadows, 
IL  60008;  BFI's  DuKane  Transfer 
Station,  located  at  3  N  261  West  Powis 
Road,  West  Chicago,  IL  60185;  BFI's 
Northbrook-Brooks  Transfer  Station, 
located  at  2750  Shermer  Road, 
Northbrook,  IL  60062;  and  BFI's  Active/ 
Evanston  Transfer  Station,  located  at 
1712  Church  Street,  Evanston,  IL  60201; 

f.  Denver,  CO 

Allied's  Summit  Waste  Jordan  Road 
Transfer  Station,  located  at  7120  S. 
Jordan  Road,  Denver,  CO; 

g.  Detroit,  MI 

BFI's  SOMA  Transfer  Station,  located  at 
28315  Grosbeck  Highway,  Roseville,  MI 
48066;  and  BFI's  Schaefer  Road  Transfer 
Station,  located  at  3051  Schaeter  Road, 
Dearborn.  MI  48126; 

h.  Evansville,  IN 

Allied's  Koester  Transfer  Station, 
located  at  12800  Warrick-County  Line 
Road,  Evansville,  IN  47711; 

i.  Kalamazoo/Battle  Creek,  MI 

BFI's  Kalamazoo  Transfer  Station, 
located  at  28002  Cork  Street, 
Kalamazoo,  MI  49001;  and 

j.  Springfield,  MO 

Allied's  Tates  Transfer  Station, 
located  at  Route  2,  Box  69,  Verona,  MO 
65769. 

D.  Relevant  Hauling  Assets,  unless 
otherwise  noted,  means  with  respect  to 
each  conunercial  waste  collection  route 
or  other  hauling  asset  described  herein, 
all  tangible  assets,  including  capital 
equipment,  trucks  and  other  vehicles, 
containers,  interests,  permits,  supplies; 
and  if  requested  by  the  purchaser,  real 
property  and  improvements  to  real 
property  [i.e.,  buildings  and  garages).  It 
also  includes  all  intangible  assets, 
including  hauling/related  customer 
lists,  contracts,  leasehold  interests,  and 
accounts. 

7.  Denver,  CO 

Allied's  commercial  routes  that  serve 
the  City  of  Denver  and  Denver, 
Arapahoe,  Adams,  Douglas  and 
Jefferson  coimties,  CO; 

8.  Detroit,  MI 

BFI's  commercial  routes  that  serve  the 
City  of  Detroit,  Wayne,  Oakland  and 
Macomb  counties,  MI; 

9.  Evansville,  IN 

Allied's  commercial  routes  that  serve 
the  City  of  Evansville,  IN  and 
Vanderburgh  County,  IN,  including  all 
of  its  commercial  routes  that  operate  out 
of  Allied's  Evansville  and  Huntingburg 
garage  facilities; 


10.  Kalamazoo/Battle  Creek,  MI 

BFI's  commercial  routes  that  serve  the 
cities  of  Kalamazoo  and  Battle  Creek 
and  Kalamazoo  and  Calhoun  coimties. 
MI; 

11.  Oklahoma  City,  OK 

BFI's  commercial  routes  that  serve 
Oklahoma  City  and  Oklahoma  County, 
OK; 

12.  Rock  Falls/Dixon,  IL 

Allied's  commercial  routes  that  serve 
the  cities  of  Rock  Falls  and  Dixon  and 
Lee  and  Whiteside  counties,  IL; 

13.  Rockford.  IL 

Allied's  commercial  routes  that  serve 
the  City  of  Rockford,  IL.  and  Ogle  and 
Winnebago  counties,  IL;  and 

14.  Springfield,  MO 

Allied's  commercial  routes  that  serve 
the  City  of  Springfield  and  Greene  and 
Christian  counties.  MO. 

E.  Hauling  means  the  collection  of 
waste  from  customers  and  the  shipment 
of  the  collected  waste  to  disposal  sites. 
Hauling,  as  used  herein,  does  not 
include  collection  of  roil-off  containers. 

F.  Waste  means  municipal  solid 
waste. 

G.  Disposal  means  the  business  of 
disposing  of  waste  into  approved 
disposal  sites. 

H.  Collection  of  small  container  solid 
waste  means  collection  of  waste  from 
customers  by  inter  alia,  providing  a 
customer  with  a  one  to  ten  cubic  yard 
container,  which  is  picked  up 
mechanically  using  a  front-  or  rear-end 
loader  truck.  The  term  excludes  hand 
pick-up  collection  service,  and  service 
using  a  compactor  attached  to,  or  part 
of.  a  container. 

in 

Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  defendants,  their 
successors  and  assigns,  subsidiaries, 
directors,  officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
their  assets,  or  of  a  lesser  business  unit 
that  includes  defend£mts'  Relevant  , 
Hauling  and  Relevant  Disposal  Assets, 
that  the  acquiring  party  or  parties  agree 
to  be  bound  by  the  provisions  of  this 
Final  Judgment. 
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IV 

Divestitures 

A.  In  the  event  that  Allied  acquires 
BFI,  defendants  are  hereby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  Judgment,  within  one 
hundred  and  twenty  (120)  calendar  days 
after  the  filing  of  the  Complaint  in  this 
matter,  or  five  (5)  days  after  notice  of  the 
entry  of  this  Final  Judgment  by  the 
Court,  whichever  is  later,  to  sell  all 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  as  viable,  ongoing 
businesses  to  a  purchaser  or  purdiasers 
acceptable  to  the  United  States,  in  its 
sole  discretion. 

B.  Defendants  shall  use  their  best 
efibrts  to  accomplish  the  divestitures 
ordered  by  this  Final  Judgment  as 
expeditiously  and  timely  as  possible. 
The  United  States,  in  its  sole  discretion. 
may  extend  the  time  period  for  any 
divestiture  and  additional  period  of 
time,  not  to  exceed  sixty  (60)  calendar 
days. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment, 
defradants  promptly  shaU  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  Relevant  Disposal 
Assets  and  the  Relevant  Hauling  Assets. 
Defendants  shall  inform  any  person 
making  an  inquiry  regarding  a  possible 
purchase  that  the  sale  is  being  made 
pursuant  to  this  Final  Judgment  and 
provide  such  person  with  a  copy  of  this 
Final  Judgment.  Defendants  shall  also 
offer  to  furnish  to  all  prospective 
purchasers,  subject  to  customary 
confidentiality  assurances,  all 
information  regarding  the  Relevant 
Disposal  Assets  and  Relevant  Hauling 
Assets  customarily  provided  in  a  due 
diligence  process  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Defendants  shall  make 
available  such  information  to  the  United 
States  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

D.  Defendants  shall  not  interfere  with 
any  negotiations  by  any  purchaser  to 
employ  any  Allied  (or  former  BFI) 
employee  who  works  at,  or  whose 
primary  responsibility  concerns,  any 
disposal  or  hauling  business  that  is  part 
of  the  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets. 

E.  Defendants  shall  permit 
prospective  purchasers  of  the  Relevant 
Disposal  Assets  or  Relevant  Hauling 
Assets  to  have  access  to  personnel  and 
to  any  and  all  environmental,  zoning, 
and  other  permit  documents  and 
information,  and  to  make  inspection  of 
the  Relevant  Disposal  Assets  and 
Relevant  Hauling  Assets  and  of  any  and 


all  financial,  operational,  or  other 
docimients  and  information  customarily 
provided  as  part  of  a  due  diligence 
process. 

F.  With  the  exception  of  the  facilities 
described  in  Section  11(C)(1)(g), 
defendants  shall  warrant  to  each 
purchaser  of  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  that  each  asset 
will  be  operational  on  the  date  of  sale. 

G.  Defendants  shall  not  take  any 
action,  direct  or  indirect,  that  will 
impede  in  any  way  the  operation  of  the 
Relevant  Disposal  Assets  or  Relevant 
Hauling  Assets. 

H.  Defendants  shall  warrant  to  each ' 
purchaser  of  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  that  there  are 
no  material  defects  in  the 
environmental,  zoning,  or  other  permits 
pertaining  to  the  operation  of  each  asset, 
and  that  defendants  will  not  undertake, 
directly  or  indirectly,  following  the 
divestiture  of  each  asset,  any  challenges 
to  the  environmental,  zoning,  or  other 
permits  or  applications  for  permits  or 
licenses  pertaining  to  the  operation  of 
the  asset. 

1.  Unless  the  United  States  otherwise 
consents  in  writing,  the  divestitures 
pursuant  to  Section  IV,  or  by  trustee 
appointed  pursuant  to  Section  V  of  this 
Judgment,  shall  include  all  Relevant 
Disposal  Assets  and  Relevant  Haiiling 
Assets  and  be  accomplished  by  selling 
or  otherwise  conveying  each  asset  to  a 
purchaser  in  such  a  way  as  to  satisfy  the 
United  States,  in  its  sole  discretion,  that 
the  Relevant  Disposal  Assets  or  Relevant 
Hauling  Assets  can  and  will  be  used  by 
the  purchaser  as  part  of  a  viable, 
ongoing  business  or  businesses  engaged 
in  waste  disposal  or  hauliag.  The 
divestitures,  whether  piirsuant  to 
Section  I\'  or  Section  V  of  this  Final 
Judgment,  shall  be  made  to  a  purchaser 
(or  purchasers)  for  whom  it  is 
demonstrated  to  the  United  States 's  sole 
satisfaction  that:  (1)  The  purchaser(s)  < 
has  the  capability  and  intent  of 
competing  effectively  in  the  waste 
disposal  or  hauling  business  in  each 
relevant  area;  (2)  the  purchaser(s)  has 
the  managerial,  operational,  and 
financial  capability  to  compete 
effectively  in  the  waste  disposal  or 
hauling  business  in  each  relevant  area; 
and  (3)  none  of  the  terms  of  agreement 
between  the  purchaser  and  defendants 
gives  any  defendant  the  ability 
unreasonably  to  raise  the  purchaser's 
costs,  lower  the  purchaser's  efficiency, 
or  otherwise  interfere  in  the  ability  of 
the  purchaser  to  compete  effectively  in 
each  relevant  area. 


Appointment  of  Trustee 

A.  In  the  event  that  defendants  have 
not  sold  the  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  within  the  time 
specified  in  Section  IV  of  this  Final 
Judgment,  the  divestiture  of  each 
Relevant  Disposal  Asset  or  Relevant 
Hauling  Asset  not  sold  shall  be 
accomplished  by  a  trustee  to  be  selected 
by  the  Uinted  States,  as  its  sole 
discretion.  Defendants  shall  not  object 
to  the  selection  of  the  trustess  on  any 
grounds  other  than  irremediable  conflict 
of  interest.  Defendants  must  make  any 
such  objection  within  five  (5)  business 
days  after  the  United  States  notifies 
defendants  of  the  trustee  selection. 

B.  After  the  United  States's  selection 
of  the  trustee,  only  the  trustee  shall  have 
the  right  to  divest  the  unsold  Relevant 
Disposal  Assets  or  Relevant  Hauling 
Assets.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  any  and  all 
divestitures  at  the  best  price  then 
obtainable  upon  all  reasonable  efforts  of 
the  trustee,  subject  to  the  provisions  of 
Sections  TV  and  VI  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  The  trustee  shall  divest  the 
unsold  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  in  the  manner 
that  is  most  conducive  to  creating, 
preserving  and  maintaining  competition 
between  Allied  and  BFI  in  the  markets 
for  the  collection  and  disposal  of 
municipal  solid  waste  described  in  the 
Complaint.  Subject  to  Section  V(C)  of 
this  Final  Judgment,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  defendants  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestitures,  and  such  professionals  and 
agents  shall  be  accountable  solely  to  the 
trustee.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestitures  at  the  earliest  possible  time 
to  a  purchaser  or  purchasers  acceptable 
to  the  United  States,  and  shall  have 
such  other  powers  as  this  Court  shall 
deem  appropriate. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  United 
States  approves,  and  shall  account  for 
all  monies  derived  from  the  sale  of  each 
asset  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
defendants  and  the  trust  shall  then  be 
terminated.  The  compensation  of  such 
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t '  istee  and  of  any  professionals  and 
a  E  ents  retained  by  the  trustee  shall  be 
r  3  isonable  in  light  of  the  value  of  the 
c  i  vested  business  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
aBt  incentive  based  on  the  price  obtained 
ajad  the  speed  with  which  divestiture  is 
aOcomplished. 

p.  Defendants  shall  take  no  action  to 
i  ijterfere  with  or  impede  the  trustee's 
aldcomplishment  of  the  divestiture  of  the 
F  elevant  Disposal  Assets  or  Relevant 
I  [auling  Assets,  and  shall  assist  the 
t  iistee  in  accomplishing  the  required 
c  ivestitiuBs.  The  trustee  and  any 
cnnsultants,  accountants,  attorneys,  and 
cnher  persons  retained  by  the  trustee 
shall  have  full  and  complete  access  to 
t|iie  personnel,  books,  records,  and 
ffttilities  for  the  Relevant  Disposal 
/  isets  or  Relevant  Hauling  Assets,  and 
t){  defendants'  overall  businesses  as  is 
r  J^onably  necessary  to  effectuate  the 
c  ijvestitiure.  Defendants  shall  provide 
f  ^ancial  or  other  information  relevant 
t  >  the  Relevant  Disposal  Assets  or 
F  slevant  Hauling  Assets  custdmarily 
[  Dovided  in  a  due  diligence  process  as 
i  m  trustee  may  reasonably  request, 
sqbject  to  customary  confidentiality 
ajsisiu-ances.  Subject  to  customary 
cxinfidentiality  assurances,  defendants 
shall  permit  prospective  acquirers  of 
any  Relevant  Disposal  Assets  or 
F  dlevant  Hauling  Assets  to  have 
r  i&sonable  access  to  the  information 
pijovided  to  the  trustee  and  to 

Eagement  personnel  for  the  Relevant 
losal  Assets  or  Relevant  Hauling 
Its,  and  to  make  inspection  of  any 
pll^ysical  facilities  for  the  Relevant 
£  isposal  Assets  or  Relevant  Hauling 
/  .ksets. 

E.  After  the  trustee's  appointment,  the 
t  iistee  shall  confer  regularly  with 
d  asignated  representatives  of  the  parties 
d  shall  file  biweekly  reports  with  the 

es  and  the  Court  setting  forth  the 
stee's  efforts  to  accomplish  the 
k^estitures  ordered  imder  this  Final 
igment;  provided,  however,  that  to 
extent  such  reports  contain 
Ljilormation  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
ilJBd  in  the  public  docket  of  the  Court, 
ch  reports  shall  include  the  name, 
Idress  and  telephone  number  of  each 
on  who,  diuing  the  preceding 
iod,  made  an  offer  to  acquire, 
iressed  an  interest  in  acquiring, 
:ered  into  negotiations  to  acquire,  or 
contacted  or  made  an  inquiry  about 
uiring,  any  interest  in  the  business  to 
bja  divested,  and  shall  describe  in  detail 
each  contact  with  anf  siich  person 
dklring  that  period,  llie  trustee  shall 
n  I  untain  full  records  of  all  efforts  made 
U I  sell  the  businesses  to  be  divested. 


F.  The  United  States  may  object  to  a 
proposed  divestiture  by  the  trustee  in 
the  manner  prescribed  in  Section  VI  of 
this  Final  Judgment.  Defendants  shall    ~ 
not  object  to  a  divestiture  by  the  trustee 
on  any  grounds  other  than  the  trustee's 
malfeasance.  Any  such  objections  by 
defendants  shall  be  made  in  the  maimer 
prescribed  in  Section  VI  of  this  Final 
Judgment. 

G.  If  the  trustee  has  not  accomplished 
such  divestitures  within  one  hundred 
and  twenty  (120)  days  after  its 
appointment,  the  trustee  thereupon 
shall  file  promptly  with  the  Court  a 
report  setting  forth  (1)  the  trustee's 
efforts  to  accomplish  the  required 
divestitures,  {$)  the  reasons,  in  the 
trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished,  and  (3)  the  trustee's 
recommendations  for  completing  the 
required  divestiture;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
No  less  than  three  (3)  days  prior  to  filing 
such  report  with  the  Coiut,  the  trustee 
shall  furnish  a  copy  of  such  report  to  the 
parties.  Upon  the  filing  of  such  report 
vrith  the  Court,  each  party  shall  have  the 
right  to  be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust.  The  Court  shall 
thereafter  enter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  piupose  of  the  trust  which  may,' if 
necessary,  include  extending  the  trust 
and  the  term  of  the  trustee's 
appointment  by  a  period  requested  by 
the  United  States. 

VI 

Notice  ofProposei^  Divestitures 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestiture  pursuant  to 
Sections  IV  or  V  of  this  Final  Judgment, 
defendants  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestitive,  shall  notify  the  United 
States  of  the  proposed  divestitive.  U  the 
trustee  is  responsible,  it  shall  similarly 
notify  defendants.  The  notice  shall  set 
forth  the  details  of  the  proposed 
transaction  and  list  the  name,  address, 
and  telephone  number  of  each  person 
not  previously  identified  who  offered  to, 
or  expressed  an  interest  in  or  a  desire  to, 
acquire  any  ownership  interest  in  the 
business  to  be  divested  that  is  the 
subject  of  the  binding  contract,  together 
with  full  details  of  same.  Within  fifteen 
(15)  calendar  days  of  receipt  by  the 


United  States  of  such  notice,  the  United 
States,  in  its  sole  discretion,  may 
request  from  defendants,  the  proposed 
purchaser,  or  any  other  third  party 
additional  information  concerning  the 
proposed  divestiture  and  the  proposed 
purchaser.  Defendants  and  the  trustee 
shall  furnish  any  additional  information 
requested  from  them  within  (15) 
calendar  .days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice 
[or  within  twenty  (20)  calendar  days 
after  the  United  States  has  been 
provided  the  additional  information 
requested  from  defendants,  the 
proposed  purchaser,  and  any  third 
party,  whichever  is  later],  the  United 
States  shall  provide  written  notice  to 
defendants  and  the  trustee,  if  thwe  is 
one,  stating  whether  or  not  it  objects  to 
the  proposed  divestiture.  U  the  United 
States  provides  writt«i  notice  to 
defendants  (and  the  trustee,  if 
applicable)  that  it  does  not  object,  then 
the  divestiture  may  be  consiunmated, 
subject  only  to  defendants'  limited  ri^t 
to  object  to  the  sale  under  Section  V(F) 
of  this  Final  Judgment.  Upon  objection 
by  the  United  States,  a  divestiture 
proposed  imder  Section  IV  or  Section  V 
of  this  Final  Judgment  shall  not  be 
consummated.  Upon  objection  by 
defendants  under  the  provision  in 
Section  V(F),  a  divestitiire  proposed 
under  Section  V  shall  not  be 
consummated  unless  approved  by  the 
Court. 

vn 

Ban  on  Future  Acquisitions 

A.  Without  prior  written  approval  of 
the  United  States,  defendants  shall  not 
acquire,  directly  or  indirectly,  any 
interest  in  any  business,  assets,  capital 
stock,  or  voting  securities  of  any  person 
that,  at  any  time  during  the  twelve  (12) 
months  immediately  preceding  such 
acquisition,  as  engaged  in  waste 
disposal  or  collection  of  small  container 
waste  in  any  area  listed  in  Section 
VII(B),  where  the  person's  annual 
revenues  ft-om  waste  disposal  or 
collection  of  small  container  waste  in 
the  area  were  in  excess  of  $1 ,000,000  in 
the  12  month  period  immediately 
preceding  the  proposed  acquisition,  or 
the  sale  price  of  the  assets  would  be  in 
excess  of  $1,000,000. 

B.  Unless  otherwise  noted,  the 
injunctive  provisions  in  Section  VII  (A) 
above  apply  whenever  defendants  seek 
to  acquire  any  interest  in  any  business, 
assets,  capital  stock,  or  voting  securities 
of  any  person  that  was  engaged  in  the 
disposal  of  waste  from,  or  the  collection 
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of  small  container  solid  waste  in,  any  of 
the  following  areas: 


Areas  for  Which  Injunctive  Provision  Applies 


City 


Counties 


Atlanta,  GA 


Boston,  MA  

Charlotte,  NC 

Chicago,  IL 

Davenport,  lA  and  MoNne,  IL 

EvansviNe,  IN 

Kalamazoo/Battle  Creek,  Ml  . 

JoplirVLafnar,  MO 

Springfield,  MO 


Clayton,    Cot*,    DeKalb,    Douglas,    Fayette,    Fulton,    Gwinett,    Henry,    Newton,    Paulding, 

Rockdale,  Spalding,  and  Walton  counties,  GA  (disposal  only). 
Bristol,  Essex,  Middlesex,  Norfolk,  Suffolk,  and  Worcester  counties,  MA 
Mecklenburg  County,  NC 

Will,  Kane,  Cook,  DuPage,  Lake  and  McHenry  counties,  IL 
Rock  Island  County,  IL  and  Scott  County,  lA 
VandertMjrgh  County,  IN 
Kalamazoo  and  Calhoun  counties.  Ml      . 
Jasper  and  Newton  counties,  MO 
Greerte  arxl  Christian  counties,  MO 


vm 

Defendants' Additional  Obligations 

Defendants  are  hereby  ordered  and 
directed  to,  in  accordance  with  the 
toms  of  this  Final  Judgment: 

A.  Refrain  from  reacquiring  any 
interest  in  any  Relevant  Disposal  Assets 
or  Relevant  Hauling  Assets  divested 
pursuant  to  the  terms  of  this  Final 
Judgment,  without  prior  written  notice 
to,  and  written  consent  of,  the  United 
States; 

B.  Refrain  frt>m  conditioning  the  sale 
of  any  landfill  pursuant  to  this  Final 
Judgment  on  any  imderstanding, 
agreement  or  commitment,  written  or 
imderstobd,  that  the  purchase  (or 
piirchasers)  will  agree  to  sell  airspace  or 
otherwise  permit  defendants  to  dispose 
of  waste  in  that  landfill;  and 

C.  Widiin  sixty  (60)  days  after  entry 
of  the  Final  Judgmmt,  jointly  move  with 
the  United  States  to  modify  each  of  the 
Final  Judgments  in  United  States  v. 
Allied  Waste  Industries.  Inc..  7  Trade 
Reg.  Rep.  ((XH)  150,860  {D.D.C..  filed 
and  pending  April  8. 1999);  United 
States  V.  Browning-Ferris  Industries. 
Inc.,  1996-2  Trade  Gas.  (COi)  171,456 
P.D.C.  1996);  and  United  States  v. 
Browning-Ferris  Industries,  Inc.,  1995-2 
Trade  Cas.  (CCH)  171,079  (D.D.C.  1995) 
(the  "consent  decrees"),  to  provide  that, 
for  the  period  of  time  and  in  the 
geographic  areas  specified  in  the 
consent  decrees,  defendants  and  any 
person  acquired  by  defendants  will 
neither  offer  nor  enforce  any  provision 
of  any  current  or  future  contract  for  the 
collection  of  small  container  solid 
waste,  the  terms  of  which  do  not 
conform  to  the  injunctive  provisions  of 
the  consent  decrees. 

K 

Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Hold  Separate 
Stipulation  and  Order  in  this  matter  and 


every  twenty  (20)  calendar  days 
thereafter  until  the  divestiture  has  been 
completed,  whether  pursuant  to  Section 
IV  or  Section  V  of  this  Final  Judgment, 
defendants  shall  deliver  to  the  United 
States  an  affidavit  as  to  the  fact  and 
manner  of  compliance  with  Sections  IV 
or  V  of  this  Final  Judgment.  Each  such 
affidavit  shall  include,  inter  alia,  the 
name,  address,  and  telephone  number  of 
each  person  who,  at  any  time  after  the 
period  covered  by  the  last  report,  made 
an  offer  to  acquire,  expressed  an  interest 
in  acquiring,  entered  into  negotiations 
to  acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  businesses  to  be  divested,  and  shall 
describe  in  detail  each  contact  with  any 
such  person  diuing  that  period.  Each 
such  affidavit  shall  also  include  a 
description  of  the  efforts  that  defendants 
have  taken  to  solicit  a  buyer  for  any  and 
all  Relevant  Disposal  Assets  and 
Relevant  Hauling  Assets  and  to  provide 
requiring  information  to  prospective 
piuchasers,  including  the  limitations,  if 
any,  on  such  information.  Assuming  the 
information  set  forth  in  the  affidavit  is 
true  and  complete,  any  objection  by  the 
United  States  to  information  provided 
by  defendants,  including  limitations  on 
information,  shall  be  made  within    - 
fourteen  (14)  days  of  receipt  of  such 
affidavit. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Hold  Separate 
Stipulation  and  Order  in  this  matter, 
defendants  shall  deUver  to  the  United 
States  an  affidavit  which  describes  in 
detail  all  actions  defendants  have  (aken 
and  all  steps  defendants  have 
implemented  on  an  on-going  basis  to 
preserve  the  Relevant  Disposal  Assets 
and  Relevant  Hauling  Assets  pursuant 
to  Section  X  of  this  Final  Judgment  and 
the  Hold  Separate  Stipulation  and  Order 
entered  by  the  Court.  The  affidavit  also 
shall  describe,  but  not  be  limited  to, 
defendants'  efforts  to  maintain  and 
operate  each  Relevant  Disposal  Asset 


and  Relevant  Hauling  Asset  as  a  viable 
active  competitor;  to  maintain  separate 
management,  staffing,  sales,  marketing 
and  pricing  of  each  asset;  and  to 
maintain  each  asset  in  operable 
condition  at  current  capacity 
configurations.  Defencknts  shall  deliver 
to  the  United  States  an  affidavit 
describing  any  changes  to  the  efforts 
and  actions  outlined  in  defendants' 
earlier  affidavit(s)  filed  piusuant  to  this 
Section  within  fifteen  (15)  calendar  days 
after  any  such  change  has  been 
implemented. 

C.  For  a  one-year  period  following  the 
completion  of  each  divestitiire, 
defendants  shall  preserve  all  records  of 
any  and  all  efforts  made  to  preserve  the 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  that  were  divested  and 
to  effect  the  ordered  divestitiues. 


Hold  Separate  Order 

Until  the  divestitxu«s  required  by  the 
Final  Judgment  have  been 
accomplished,  defendants  shall  take  all 
steps  necessary  to  comply  with  the  Hold 
Separate  Stipulation  and  Order  entered 
by  this  Court.  Defendants  shall  take  no 
action  that  would  jeopardize  the  sale  of 
any  Relevant  Disposal  Asset  or  Relevant 
Hauling  Asset. 

XI 

Financing 

Defendants  are  ordered  and  directed 
not  to  finance  all  or  any  part  of  any 
acquisition  by  any  person  made 
pursuant  to  Sections  IV  or  V  of  this 
Final  Judgment. 

xn 

Compliance  Inspection 

For  piuposes  of  determining  or 
seciuing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  irom  time  to  time. 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
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I  pen  written  request  of  the  Attorney 
neral  or  of  the  Assistant  Attorney 
neral  in  charge  of  the  Antitrust 

PlvisioR,  and  on  reasonable  notice  to 
fendants  made  to  their  principal 
ces.  shall  be  permitted: 

1 .  Access  during  office  hours  of 
c  <  ifendants  to  inspect  and  copy  all 
I  ( loks,  ledgers,  accounts, 
dorrespondence.  memoranda,  and  other 
records  and  documents  in  the 

f  ossession  or  under  the  control  of 
c  (ifendants,  who  may  have  counsel 
f  1  esent,  relating  to  the  matters 
c  c  ntained  in  this  Final  Judgment  and 
t  le  Hold  Separate  Stipulation  and 
O:  rder;  and 

2.  Subject  to  the  reasonable 
oiiiveiiieiice  of  defendants  and  without 

itraint  or  interference  from  them,  to 
erview,  either  informally  or  on  the 
:ord,  their  officers,  employees,  and 
nts,  who  may  have  counsel  present, 
ding  any  such  matters. 

.  Upon  the  written  request  of  the 
omey  General  or  of  the  Assistant 
omey  General  in  charge  of  the 
titrust  Division,  defendants  shall 
siibmit  such  written  reports,  imder  oath 
if  requested,  with  respect  to  any  matter 
contained  in  the  Final  Judgment  and  the 
Hold  Separate  Stipulation  and  Order. 

C.  No  information  or  documents 

0  [  tained  by  the  means  provided  in 
S  actions  IV,  VI  or  XII  of  this  Final 
Ji  udgment  shall  be  divulged  by  a 
representative  of  the  United  States  to 

a  [ly  person  other  than  a  duly  authorized 
r  ipresentative  of  the  Executive  Branch 
ON  the  United  States,  except  in  the 
c  lurse  of  legal  proceedings  to  which  the 

1  nited  States  is  a  party  (including  grand 
ju^  proceedings),  or  for  the  piupose  of 
s louring  compliance  with  this  Final 

Ji  ipgment,  or  as  otherwise  required  by 
hiir. 

p.  If  at  the  time  information  or 
uments  are  furnished  by  defendants 
e  United  States,  defendants 
r^bresent  and  identify  in  writing  the 
n  i^terial  in  any  such  information  or 
dpcuments  to  which  a  claim  of 

tection  may  be  asserted  under  Rule 
c){7)  of  the  Federal  Rules  of  Civil 
cedure,  and  defendants  mark  each 
inent  page  of  such  material, 
bject  to  claim  of  protection  under 
le  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procediu-e,"  then  ten  (10)  calendar 
days  notice  shall  be  given  by  the  United 
S^tes  to  defendants  prior  to  divulging 
siich  material  in  any  legal  proceeding 
(cither  than  a  grand  jury  proceeding)  to 
w  i  dch  defendants  are  not  a  party. 


xra 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any   ■ 
violations  hereof. 

XIV 

Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry. 

XV 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated ,  1999.  - 

United  States  District  Judge 
Certificate  of  Service 

I,  Anthony  E.  Harris,  hereby  certify 
that  on  July  20, 1999, 1  caused  a  copies 
of  the  foregoing  Complaint,  Hold 
Separate  Stipulation  and  Order, 
proposed  Final  Judgment,  and  United 
State's  Explanation  of  Consent  Decree 
Procedures  to  be  served  on  each 
defendants  by  hand-delivery  and  by 
mailing  copies  of  the  pleadings  first- 
class,  postage  prepaid,  to  a  duly 
authorized  legal  representative,  as 
follows: 

Counsel  for  Defendant  Allied  Waste 
Industries,  Inc. 

Tom  D.  Smith.  Esquire. 

Jones,  DayBeavis,  6-Pogue,  51,  Louisiana 

Avenue.  NW,  Washington.  DC  20001-2113. 

Counsel  for  Defendant  Browning-Ferris 
Industries,  Inc. 

David  M.  Foster,  Esquire, 

Fulbright  S'Jaworski.  LLP..  801  Pennsylvania 

Avenue.  NW.  Washington,  DC 20004-2615. 

Anthony  E.  Harris.  Esquire, 

Illinois  BariHl33713.  Department  of  Justice, 

Anitrust  Division.  1401  H  Street,  NW,  Suite 

3000.  Washington.  DC 20530. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procediu^s 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
16{b)-(h),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 


L  Nature  and  Purpose  of  the  Proceeding 

On  July  20,  1999,  the  United  States 
filed  a  civil  antitrust  suit  that  alleges 
that  the  proposed  acquisition  by  Allied 
Waste  Industries,  Inc.  ("Allied")  of 
Browning-Ferris  Industries,  Inc.  ("BFI") 
would  violate  Section  7  of  the  Clayton 
Act,  15  U.S.C.  18.  The  Complaint  alleges 
that  in  many  markets  throughout  then 
United  States,  Allied  and  BFI  are  two  of 
the  most  significant  competitors  in 
small  container  commercial  waste 
collection,  disposal  of  mimicipai  solid 
waste  ("MSW")  [i.e.,  the  operation  of 
landfills,  transfer  stations  or 
incinerators),  or  both  services. 

The  Complaint  alleges  that  a 
combination  of  Allied  and  BFI  would 
substantially  lessen  competition  in  the 
disposal  of  municipal  solid  waste  in 
thirteen  highly  concentrated  markets: 
Akron/Canton,  Ohio:  Atlanta,  Georgia; 
Boston,  Massachusetts;  Charlotte,  North 
Carolina:  Chicago,  Illinois;  Denver, 
Colorado;  Detroit,  Michigan;  Evansville, 
Indiana;  Joplin/Lamar  and  Springfield, 
Illinois;  Kalamazoo/Battle  Creek, 
Michigan;  Moline,  Illinois;  Oakland, 
California;  and  Oklahoma  City, 
Oklahoma. 

The  Complaint  alleges  that  the  merger 
also  would  substantially  lessen 
competition  in  the  provision  of  small 
container  commercial  waste  collection 
services  in  fourteen  highly 
concentrated,  relevant  geographic 
markets:  Akron/Canton,  Ohio;  Boston, 
Massachusetts;  Charlotte,  North 
Carolina;  Chicago,  Illinois;  Dallas, 
Texas;  Davenport,  lowa/Moline.  Illinois; 
Denver,  Colorado;  Detroit,'  Michigan: 
Evansville,  Indiana;  Kalamazoo/Battle 
Creek,  Michigan;  Oklahoma  City, 
Oklahoma;  Rock  Falls/Dixon,  Illinois; 
Rockford,  Illinois;  and  Springfield, 
Missouri. 

According  to  the  Complaint,  the  loss 
of  competition  would  likely  result  in 
consumers  paying  higher  prices  and 
receiving  fewer  or  lesser  quality  services 
for  the  collection  and  disposal  of  waste. 
The  prayer  for  relief  in  the  Complaint 
seeks:  (1)  A  judgment  that  the  proposed 
acquisition  would  violate  Section  7  of 
the  Clayton  Act  and  (2)  a  permanent 
injunction  that  would  prevent  Allied 
bom  acquiring  control  of  or  otherwise 
combining  its  assets  with  those  owned 
by  BFI. 

At  the  time  the  Complaint  was  filed, 
the  United  States  also  filed  a  proposed 
settlement  that  would  permit  Allied  to 
complete  its  acquisition  of  BFI, 
provided  divestitures  of  certain  waste 
collection  and  disposal  assets  are 
accomplished  in  such  a  way  as  to 
preserve  competition  in  the  affected 
markets.  This  settlement  consists  of  a 
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proposal  Final  Judgment,  a  Hold 
Separate  Stipulation  and  Order,  and  a 
letter  that  outlines  a  standard  on  which 
the  United  States  and  the  defendants 
have  agreed  to  decide  whether  waste 
collection  routes  that  partially  serve  a 
given  geographic  area,  or  which  contain 
a  mix  of  residential  and  small  container 
waste  collection  customers  or  franchise 
or  nonfranchised  business,  should  be 
divested  piusuant  to  the  terms  of  the 
proposed  Final  Judgment.' 

Ine  proposed  Final  Judgment  orders 
Allied  and  BFI  to  divest  commercial 
waste  collection  routes  in  each  of  the 
relevant  areas  in  which  the  Complaint 
alleges  the  merger  would  substantially 
reduce  competition  in  the  provision  of 
small  container  commercial  waste 
collnrtion  services.  In  aHHitinn,  the 
proposed  Final  Judgment  orders  Allied 
and  BFI  to  divest  an  incinerator, 
landfills,  transfer  stations,  or  disposal 
rights  in  such  focilities  in  each  of  the 
relevant  markets  in  which  the  merger 
would  substantially  reduce  competition 
in  the  disposal  of  mimicipal  solid  waste. 
(A  siunmary  of  the  commercial  waste 
collection  and  waste  disposal  assets  that 
defendants  must  divest  pursuant  to  the 
Judgment  appears  below  in  Appendix 
A.)  Allied  and  BFI  must  complete  their 
divestitures  of  the  waste  collection  and 
disposal  assets  within  120  days  after 
July  20, 1999,  or  five  days  after  entry  of 
the  proposed  Final  Judgment, 
whichever  is  later. 

The  Hold  Separate  Stipulation  and 
Order  ("Hold  Separate  Order")  and  the 
proposal  Final  Judgment  ensure  that 


'  A  copy  of  this  correspondence  appears  in 
Appendix  B.  According  to  the  proposed  Final 
Judgment  (S§  II(D)(1M14),  IV  and  V].  defendanU 
must  divest  small  container  conunercial  waste 
collection  routes  that  serve  customers  in  certain 
geographic  areas.  Since  some  small  container 
commercial  waste  collection  routes  may  serve  only 
part  of  an  area  defined  in  the  proposed  Final 
Judgment,  or  may  contain  a  mix  of  small  container 
commercial  and  other  types  of  customers  (e.g.,  in 
Dallas,  Texas  franchised  customers),  the  United 
States  and  the  defendants  agreed  to  apply  a  de 
minimis  standard  in  determining  whether  a  route 
may  be  subject  to  divestiture  under  the  Judgment. 
The  parties  agreed  that  defendants  must  divest  the 
entire  waste  collection  route  if,  in  its  most  recent 
year  of  operation,  the  route  obtained  10  percent  or 
more  of  its  revenues  from  the  provision  of  small 
container  commercial  waste  collection  services  (and 
in  the  case  of  Dallas,  Texas,  such  services  from 
nonfranchised  commercial  customers),  or  10 
percent  or  more  of  such  revenues  are  generated  by 
customers  located  in  a  geographic  area  specified  in 
the  Judgment. 

Applying  this  standard  to  the  Boston  area,  for 
example,  the  proposed  Final  Judgment  would 
require  defendants  to  divest  any  Allied  route  (or 
any  route  that  BFI  acquired  jrom  Allied  or  any  other 
person  after  January  1,  1999),  if  the  route  obtained 
10  percent  or  more  of  its  revenues  from  commercial 
waste  collection  customers  who  have  business 
locations  in  the  City  of  Boston,  or  Bristol,  Essex. 
Middlesex,  Norfolk,  Suffolk,  or  Worcester  counties, 
MA. 


until  the  divestitiu«s  mandated  by  the 
Judgment  are  accomplished,  the 
ciurently  operating  collection  and 
disposal  assets  that  are  to  be  divested 
will  be  maintained  and  operated  as 
saleable,  economically  viable,  ongoing 
concerns,  with  competitively  sensitive 
business  information  and  decision- 
making divorced  from  that  of  the 
combined  company.  Allied  and  BFI, 
subject  to  the  United  States'  approval, 
will  appoint  a  person  to  manage  the 
operations  to  be  divested  and  ensure 
defendants'  compliance  with  the 
requirements  of  the  proposed  Final 
Judgment  and  Hold  Separate  Order. 

Ilie  parties  have  stipulated  that  the 
proposed  Final  Judgment  may  be 
entered  after  compliance  with  the 
APPA.  Entry  of  the  proposed  Judgment 
would  terminate  this  action,  except  that 
the  Court  would  retain  jurisdiction  to 
construe,  modify  or  enforce  the 
provisions  of  the  proposed  Judgment 
and  to  punish  violations  thereof. 

n.  Description  of  the  Events  Giving  Rise 
to  the  Violations  Alleged  in  the 
Complaint 

A.  The  Defendants  and  the  Proposed 
Tmnsaction 

Allied  is  the  third  largest  waste 
collection  and  disposal  firm  in  the 
United  States.  Based  in  Scottsdale, 
Arizona,  it  provides  waste  collection 
and  disposal  services  in  over  20  states. 
In  1998,  Allied's  total  operating 
revenues  were  in  excess  of  $1.6  billion. 

BFI,  based  in  Houston,  Texas,  is  the 
nation's  second  largest  waste  collection 
and  disposal  firm.  It  provides  waste 
collection  and  disposal  services 
throughout  the  country,  often  in  direct 
competition  with  Allied.  During  its 
1998  fiscal  year,  BFI  had  total  domestic 
operating  revenues  of  over  $4.7  billion. 

In  March  1999,  Allied  announced  its 
agreement  to  acquire  BFI  in  a  stock 
transaction  worth  nearly  $9.4  billion. 
This  transaction,  which  would  combine 
two  major  waste  industry  competitors 
and  substantially  increase  concentration 
in  a  number  of  already  highly 
concentrated,  difficult-to-enter  waste 
markets,  precipitated  the  United  States's 
antitrust  suit. 

B.  The  Competitive  Effects  of  the 
Transaction 

Waste  collection  firms,  or  "haulers," 
contract  to  collect  municipal  solid  waste 
("MSW")  from  residential  and 
commercial  customers;  they  transport 
the  waste  to  private  and  public  disposal 
facilities  (e.g.,  transfer  stations, 
incinerators  and  landfills),  which,  for  a 
fee,  process  and  legally  dispose  of 
waste.  Allied  and  BFI  compete  in 


operating  waste  collection  routes  and 
waste  disposal  facilities. 

1.  The  Effects  of  the  Transaction  on 
Competition  in  the  Markets  for  Small 
Container  Commercial  Waste  Collection 
Services 

Small  container  commercial  waste 
collection  service  is  the  collection  of 
MSW  from  commercial  businesses  such 
as  office  and  apartment  buildings  and 
retail  establishments  [e.g.,  stores  and 
restaiuants)  for  shipment  to,  and 
disposal  at,  an  approved  disposal 
facility.  Because  of  the  type  and  volume 
of  waste  generated  by  commercial 
accounts  and  the  frequency  of  service 
required,  haulers  organize  commercial 
accounts  into  specid  routes,  and  use 
specialized  equipment  to  store,  collect 
and  transport  waste  from  these  accoimts 
to  approved  disposal  sites.  This 
equipment — one  to  ten  cubic  yard 
containers  for  waste  storage,  plus  front- 
end  (and  sometimes,  rear-end)  loader 
vehicles  for  collection  and 
transportation — is  uniquely  well  suited 
to  the  provision  of  small  container 
commercial  waste  collection  service. 
Providers  of  other  types  of  waste 
collection  services  (e.g.,  residential  and 
roll-off  services)  are  not  good  substitutes 
for  small  container  commercial  waste 
collection  firms.  In  their  waste 
collection  efforts,  other  firms  use 
different  waste  storage  equipment  [e.g., 
garbage  cans  or  semi-stationary  roll-off 
containers)  and  different  vehicles  (e.g.. 
side-load  trucks),  which,  for  a  variety  of 
reasons,  cannot  be  conveniently  or 
efficiently  used  to  store,  collect  or 
transport  waste  generated  by 
commercial  accounts,  and  hence,  are 
rarely  used  on  small  container 
commercial  waste  collection  routes.  For 
purposes  of  antitrust  analysis,  the 
provision  of  small  container  commercial 
waste  collection  services  constitutes  a 
line  of  commerce,  or  relevant  service, 
for  analyzing  the  effects  of  the  merger. 

The  Complaint  alleges  that  the 
provision  of  small  container  commercial 
waste  collection  services  takes  place  in 
compact,  highly  localized  geographic 
markets.  It  is  expensive  to  ship  waste 
long  distances  in  either  collection  or 
disposal  operations.  To  minimmize 
transportation  costs  and  maximize  the 
scale,  density,  and  efficiency  of  their 
waste  collection  operations,  small 
container  commercial  waste  collection 
firms  concentrate  their  customers  and 
collection  routes  in  small  areas.  Firms 
with  operations  concentrated  in  a 
distant  area  cannot  easily  compete 
against  firms  whose  routes  and 
customers  are  locally  based.  Sheer 
distance  may  significantly  limit  a 
distant  firm's  ability  to  provide 
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mmercial  waste  collection  service  as 

uently  or  conveniently  as  that 
fered  by  local  firms  with  nearby 
tes.  Also,  local  commercial  waste 
Uection  firms  have  significant  cost 
vantages  over  other  firms,  and  can 
ofitably  increase  their  charges  to  local 
mmercial  customers  without  losing 

ficant  sales  to  firms  outside  the 
ea. 

Applying  that  analysis,  the  Complaint 
eges  that  fourteen  areas — Akron/ 
iton,  Ohio;  Boston,  Massachusetts; 
lotte.  North  Carolina;  Chicago, 
nois;  Dallas,  Texas;  Davenport,  Iowa/ 
line,  Illinois;  Denver,  Colorado; 
troit,  Michigan;  Evansville,  Indiana; 
It^amazoo/Battle  Creek,  Michigan; 
Oklahoma  city,  Oklahoma;  Rock  Falls/ 
Dixon,  Illinois;  Rockford,  Illinois;  and 
iiiiringfieid,  Missouri — constitute 
sjqctions  of  the  country,  or  relevant 
geographic  markets,  for  the  piupose  of 
ttisessing  the  competitive  effects  of  a 
''(imbination  of  Allied  and  BFI  in  the 
fovision  of  small  container  Commercial 
te  collection  services.  In  each  of 
ise  markets.  Allied  and  BFI  are  two  of 
I  largest  competitors,  and  the 
mbined  firm  would  command  from  25 
rcent  to  85  percent  or  more  of  total 
ket  revenues.  These  foiuleen  small 
qpntainw  commercial  waste  collection 
kets  generate  firom  $2.5  million  to 
Iter  $200  million  in  annual  revenues. 
New  entry  into  these  markets  would 
difficult,  time  consuming,  and  is 
ikely  to  be  sufficient  to  constrain  any 
i<^st-merger  price  increase.  Many 
stomers  of  commercial  waste 
oqllection  firms  have  entered  into 
"evergreen"  contacts,  tying  them  to  a 
Ei^ket  incumbent  for  indefinitely  long 
I  ftriods  of  time.  In  competing  for 
uncommitted  customers,  market 
iliiciunbents  can  price  discriminate,  i.e., 
smectively  (and  temporuily)  charge 
ij^beatably  low  prices  to  customers 
t^geted  by  entrants,  a  tactic  that  would 
s^ongly  discourage  a  would-be 
mpetitor  firom  competing  for  such 
unts,  which,  if  won,  may  be  very 
profitable  to  serve.  Taken  together, 
prevalence  of  long  term  contracts 
d  the  ability  of  market  incumbents  to 
pjiHce  discriminate  substantially 

ases  any  would-be  new  entrant's 
;ts  and  time  necessary  for  it  to  build 
customer  base  and  obtain  efficient 
e  and  route  density  to  become  an 
fective  competitor  in  the  maricet 
The  Compliant  alleges  that  a 
combination  of  Allied  and  BFI  would 
L  l^ely  lead  to  an  increase  in  prices 
c  i^arged  to  consiuners  of  commercial 
V  rftste,  collection  services.  The 
a  oquisition  would  diminish  competition 
fa ;  enabling  the  few  remaining 
c  D  mpetitors  to  engage  more  easily. 


fi-equendy,  and  effectively  in 
coordinated  pricing  interaction  that 
harms  consumers.  This  is  especially 
troublesome  in  markets  where  entry  has 
not  proved  an  effective  deterrent  to  the 
exercise  of  market  power. 

2.  The  Effects  of  the  Transaction  on 
Competition  in  Other  Markets  for 
Disposal  of  Municipal  Solid  Waste 

A  number  of  federal,  state  and  local 
safety,  environmental,  zoning  and 
permit  laws  and  regulations  dictate 
critical  aspects  of  storage,  handling, 
transportation,  processing  and  disposal 
of  MSW.  MSW  can  only  be  sent  for 
disposal  to  a  transfer  station,  sanitary 
landfill,  or  incinerator  permitted  to 
accept  MSW.  Anyone  who  attempts  to 
dispose  of  MSW  in  a  facility  that  has  not 
been  approved  for  disposal  of  such 
waste,  risks  severe  civil  and  criminal 
penalties.  Firms  that  compete  in  the 
disposal  of  MSW  can  profitably  increase 
their  charges  to  haulers  for  disposal  of 
MSW  without  losing  significant  sales  to 
other  firms.  For  these  reasons,  there  are 
no  good  substitutes  for  disposing  of 
MSW. 

Disposal  of  MSW  tends  to  occur  in 
highly  localized  markets.^  Disposal 
costs  are  a  significant  component  of 
waste  collection  services,  often 
comprising  40  percent  or  more  of 
overall  operating  costs,  it  is  expensive  to 
transport  waste  significant  distances  for 
disposal.  Consequently,  waste  collection 
firms  strongly  prefer  to  send  waste  to 
local  disposal  sites.  Sending  a  vehicle  to 
dump  waste  at  a  remote  landfiU 
increases  both  the  actual  and 
opportunity  costs  of  a  hauler's 
collection  service.  Natural  and  man- 
made  obstacles  [e.g.,  mountains  and 
traffic  congestion),  sheer  distance  and 
relative  isolation  from  population 


2  Though  disposal  of  municipal  solid  waste  is 
primarily  a  local  activity,  in  some  densely 
populated  urban  area  there  are  few,  if  any,  local 
landfills  or  incinerators  available  for  final  disposal 
of  waste.  In  these  areas,  transfer  stations  are  the 
principal  disposal  option.  A  transfer  station 
collects,  processes  and  temporarily  stores  waste  for 
later  bulk  shipment  by  truck,  rail  or  barge  to  a  more 
distant  disposal  site,  typically  a  sanitary  landfill,  for 
final  disposal.  In  such  markets,  local  transfer 
stations  compete  for  municipal  solid  waste  for 
processing  and  temporary  storage,  and  sanitary 
landfills  may  compete  in  a  broader  regional  market 
for  permanent  disposal  of  area  waste. 

In  this  case,  in  several  relevant  areas  [e.g.,  Akron/ 
Canton,  Atlanta,  Charlotte,  Chicago,  Kalamazoo/ 
Battle  Creek,  and  Springfield),  distant  landfills  may 
compete  with  local  disposal  facilities  (incinerators 
or  landfills)  through  the  use  of  transfer  stations. 
Regional  landfills  also  compete  for  permanent 
disposal  of  waste  from  these  areas.  In  some  areas, 
however,  the  proposed  Final  Judgment  requires 
defendants  to  divest  transfer  stations  because  such 
divestitures  may  aid  in  the  competitive  viability  of 
a  companion  landfill,  the  divestiture  of  which,  the 
United  States  believes,  is  essential  for  effective 
relief. 


centers  (and  collection  operations)  all 
substantially  limit  the  ability  of  a 
remote  disposal  site  to  compete  for 
MSW  from  closer,  more  accessible  sites. 
Thus,  waste  collection  firms  will  pay  a 
premiiun  to  dispose  of  waste  at  more 
convenient  and  accessible  sites. 
Operators  of  such  disposal  facilities 
can — and  do — price  discrimination,  i.e., 
charge  higher  prices  to  customers  who 
have  fewer  local  options  for  waste 
disposal. 

For  these  reasons,  the  Complaint 
alleges  that,  for  purposes  of  antitrust 
analysis,  thirteen  areas — Akron/Canton, 
Ohio;  AUanta,  Georgia;  Boston,    ' 
Massachusetts;  Charlotte,  North 
Carolina;  Chicago,  Illinois;  Denver, 
Colorado:  Detroit.  Michigan:  Evansville, 
Indiana;  Joplin/Lamar/Springfield, 
Missouri;  Kalamazoo/Battle  Creek. 
Michigan;  Moline,  Illinois;  Oakland, 
California;  and  Oklahoma  City, 
Oklahoma — are  relevant  geographic 
markets  for  disposal  of  mimicipal  solid 
waste.  In  each  of  these  markets.  Allied 
and  BFI  are  two  of  only  a  few  significant 
competitors.  Their  combination  would 
conunand  from  30  percent  to  well  over 
90  percent  of  disposal  capacity  for 
municipal  solid  waste  in  highly 
concNitrated  markets  that  each  generate 
revenues  of  from  $5  million  to  over 
$250  million  annually. 

Entry  into  disposal  of  mimicipal  solid 
waste  is  difficult.  Government 
permitting  laws  and  regulations  make 
obtaining  a  permit  to  construct  or 
expand  a  disposal  site  an  expensive  and 
time-consuming  risk.  Significant  new 
entry  into  these  markets  is  unlikely  to 
occur  in  any  reasonable  period  of  time, 
and  hence,  is  not  likely  to  prevent 
exercise  of  market  power  after  the 
acquisition. 

In  each  listed  market,  Allied's 
acquisition  of  BFI  would  remove  a 
significant  competitor  in  disposal  of 
municipal  solid  waste.  With  the 
elimination  of  BFI,  market  incumbents 
will  no  longer  compete  as  aggressively 
since  they  will  not  have  to  worry  about 
losing  business  to  BFI.  The  resulting 
substantial  increase  in  concentration, 
loss  of  competition,  and  absence  of     » 
reasonable  prospect  of  significant  new 
entry  or  expansion  by  market 
incumbents  likely  to  ensiu«  that 
consumers  will  pay  substantially  higher 
prices  for  disposal  of  MSW,  collection 
of  small  container  commercial  waste,  or 
both,  following  the  acquisition. 
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m.  Ex|rfanation  of  the  Proposed  Final 
Judgnient 

A.  Divestiture  Provisions  of  the 
Judgment 

The  divestiture  relief  described  in  the 
proposed  Final  Judgment  will  eliminate 
the  anticompetitive  effects  of  the 
defendants'  acquisition  in  the  provision 
of  small  container  commercial  waste 
collection  services  in,  and  the  disposal 
of  MSW  from,  the  relevant  markets  by 
establishing  new,  independent  and 
economically  viable  competitors  in  each 
affected  market.  The  proposed  Final 
Judgment  requires  AUied  and  BFI. 
within  120  days  after  July  20. 1999.  or 
five  days  after  notice  of  the  entry  of  this 
Final  Judgment  by  the  Court,  whichever 
is  later,  to  sell  certain  commercial  waste 
collection  assets  ("Relevant  Hauling 
Assets")  and  disposal  assets  ("Relevant 
Disposal  Assests")  as  viable,  ongoing 
bunnesses  to  a  purchaser  or  piut:hasers 
acceptable  to  the  United  States,  in  its 
sole  discretion.  The  collection  assets  to 
be  divested  include  small  container 
commercial  waste  collection  routes, 
trucks,  customer  lists,  and  if  requested 
by  the  purchaser,  garage  facilities.  The 
disposal  assets  to  be  divested  include  an 
incinerator,  landfills,  transfer  stations, 
airspace  disposal  rights  and  an 
incinerator,  and  certain  other  assets 
critical  to  successful  operation  of  such 
facilities  (e.g.,  leasehold  and  renewal 
rights  in  the  particular  landfill  or 
transfer  station,  garages  and  offices, 
trucks  and  vehicles,  scales,  permits,  and 
intangible  assets  such  as  landfill  or 
transfer  station-related  customer  lists 
and  contracts). 

If  Allied  and  BFI  cannot  accomplish 
the  divestitures  within  the  prescribed 
period  of  time,  the  proposed  Final 
Judgment  provides  that  the  United 
States  may  appoint  a  trustee  to  complete 
the  divestitxire  of  each  relevant  disposal 
asset  or  relevant  hauling  asset  not  sold. 
The  proposed  Final  Judgment  generally 
provides  that  the  assets  must  be 
divested  in  such  a  way  as  to  satisfy  the 
United  States,  in  its  sole  discretion,  that 
the  assets  can  and  will  be  used  by  the 
purchaser  as  part  of  a  viable,  ongoing 
business  or  businesses  engaged  in  waste 
collection  or  disposal  that  can  compete 
effectively  in  the  relevant  area.^ 


^  The  proposed  Final  Judgment  in  this  case,  like 
the  decree  pending  in  United  States  v.  USA  Waste 
Services.  Inc..  No.  98  CV  1616  (N.D.  Ohio,  filed  July 
17, 1998),  also  prohibits  defendants  from 
reacquiring  any  of  the  assets  divested  under  the 
terms  of  the  decree.  See  Judgment,  §  Vni(C).  While 
the  injunctive  provisions  of  antitrust  divestiture 
decrees  logically  and  implicitly  proscribe 
reacquisition  of  divested  assets,  the  unique 
circumstances  of  this  industry,  which  is  rapidly 
consolidating  and  where  there  have  been  instances 
of  the  same  assets  changing  hands  several  times  as 


Defendants  must  take  all  reasonable 
steps  necessary  to  accomplish  the 
divestitures,  and  shall  cooperate  with 
bona  fide  prospective  purchasers  and,  if 
one  is  appointed,  with  the  trustee. 

If  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that 
defendants  will  pay  all  costs  and 
expenses  of  the  trustee.  The  trustee's 
commission  will  be  structured  so  as  to 
provide  an  incentive  for  the  trustee 
based  on  the  price  obtained  and  the 
speed  with  which  the  divestitures  are 
accompUshed.  After  his  or  her 
appointment  becomes  effective,  the 
trustee  will  file  monthly  reports  with 
the  parties  and  the  Court,  setting  forth 
the  trustee's  efforts  to  accomplish  the 
divestitures.  At  the  end  of  six  months, 
if  the  divestitiues  have  not  been 
accomplished,  the  trustee  and  the 
parties  will  make  recommendations  to 
the  Court,  which  shall  enter  such  orders 
as  appropriate  in  order  to  carry  out  the 
purpose  of  the  trust,  including 
extending  the  trust  or  the  term  of  the 
trustee's  appointment. 

B.  Additional  Injunctive  Relief 

1.  United  State's  Prior  Approval  of  Any 
Subsequent  Acqusitions  by  Defendants 
of  Commercial  Waste  Collection  and 
Waste  Disposal  Competitors  in  Certain 
Highly  Concentrated  Markets 

The  Final  Judgment.  §  VII.  also 
requires  that  for  a  five-year  period  after 
its  entry,  defendants  must  seek  and 
obtain  written  approval  from  the  United 
States  beforing  acquiring  any  person 
engaged  in  the  provision  of  small 
container  waste  collection  service  or  the 
disposal  of  municipal  solid  waste  in  the 
Atlanta,  Boston,  Charlotte,  Chicago, 
Davenport,  lA/Moline,  IL,  Evansville. 
Kalamazoo/Battle  Creek.  Joplin/Lamar. 
or  Springfield  areas,  where  the  acquired 
person  had  reported  annual  revenues  of 
at  least  $1  million  or  the  purchase  price 
of  the  person's  assets  is  at  least  $1 
million.  This  notice  and  prior  approval 
provision  will  assist  the  United  States  in 
preventing  potentially  significant 
acquisitions  by  Allied  of  smaller  waste 
industry  rivals  in  already  highly- 
concentrated  markets  in  transitions  that 
otherwise  would  fall  outside  the 
reporting  thresholds  of  the  Hart-Scott- 
Rodino  Act.  Allied,  BFI  and  other 
leading  waste  industry  firms  have 
already  made  a  niunber  of  such 
acquisitions,  which,  taken  together, 
have  significantly  increased 
concentration,  and  substantially 
reduced  competition,  in  many  local 
waste  markets. 


a  result  of  such  consolidation,  dictated  that  the 
United  States  make  this  proscription  explicit  in  this 
case. 


2.  Modification  of  Consent  Decrees  in 
Prior  Waste  Cases  Involving  the 
Defendants 

Finally,  the  Final  Judgement,  §  Vin, 
requires  Allied  and  BFI  to  join  the 
United  States  in  moving  to  modify  the 
consent  decrees  in  three  earlier  cases — 
United  States  v.  Allied  Waste  Industries. 
Inc..  7  Trade  Reg.  Rep.  (CCH)  f  50,860 
(D.D.C..  filed  and  pending  April  8. 
1999);  United  States  v.  Browing-Ferris 
Industries,  Inc.,  1996-2  Trade  Cas. 
(CCH)  H  71,456  (D.D.C.  1996);  and 
United  States  v.  Browing-Ferris 
Industries.  Inc.,  1995-2  Trade  Cas. 
(CCH)  H  71,079  P.D.C.  1995).  In 
essence,  the  modification  would 
prohibit  AUied  and  BFI,  and  any  person 
acquired  by  them,  in  the  St.  Louis. 
Missouri;  Dubuque.  Iowa.  Memphis, 
Teimessee;  Baltimore.  Maryland  and 
southern  Florida  areas  from  offering  or 
enforcing  evergreen  clauses  in  small 
container  commercial  waste  collection 
contracts.  The  modifications  would 
clarify — and  in  some  instances, 
extend — ^the  scope  of  these  consent 
decrees,  and  help  eliminate  contractual 
provisions  that  significantly  deter  entry, 
thus  hindering  competition  in  the 
provision  of  commercial  waste 
collection  services  in  these  five  major 
markets. 

FV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  thiat  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought  against  defendant. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  psuties  have  stipulated  that  the 
proposed  Final  Judgment  may  be 
entered  by  the  Court  after  compliance 
with  the  provisions  of  the  APPA, 
provided  that  the  United  States  has  not 
withdrawn  its  consent.  The  APPA 
conditions  entry  of  the  decree  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  60  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
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I  irithin  which  any  person  may  submit  to 
Ipe  United  States  written  comments 

garding  the  proposed  Final  Judgment. 
y  person  who  wishes  to  comment 

ould  do  so  within  sixty  (60)  days  of 

e  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Dederai  Register.  The  United  States  will 
svaluate  and  respond  to  the  comments. 
/  lU  comments  will  be  given  due 
c  onsideration  by  the  Department  of 
D  iistice,  which  remains  free  to  withdraw 
i  :s  consent  to  the  proposed  Judgment  at 
i  ny  time  prior  to  entry.  The  comments 
B  nd  the  response  of  the  United  States 
\  dll  be  filed  with  the  Court  and 
[  ublished  in  the  Federal  Register. 
i  Written  comments  should  be  submitted 
: ):  J.  Robert  Kramer  II,  Chief,  Litigation 
[ '.  Section,  Antitrust  Division.  United 
S  tates  Department  of  Justice,  1401  H 
!  treet,  NW,  Suite  3000,  Washington,  DC 
!  0530. 

The  proposed  Final  Judgment 
;  rovides  that  the  Court  retains 
irisdiction  over  this  action,  and  the 
:  arties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
[Modification,  interpretation,  or 
'orcement  of  the  Judgment. 

.  Alternatives  to  the  Proposed  Final 
dgment 

The  United  States  considered,  as  an 
itemative  to  the  proposed  Final 
idgment,  a  full  trial  on  the  merits 
lainst  defendants  Allied  and  BFI.  The 
nited  States  could  have  continued  the 
tigation  to  seek  preliminary  and 
rmanent  injunctions  against  Allied's 
^uisition  of  BFI.  The  United  States  is 
iitisfied,  however,  that  defendants' 
divestiture  of  the  assets  described  in  the 
ludgment  will  establish,  preserve  and 
spsure  viable  competitors  in  each  of  the 
■elevant  markets  identified  by  the 
inited  States.  To  this  end,  the  United 
States  is  convinced  that  the  proposed 
relief,  once  implemented -by  the  Coiul, 
ill  prevent  Allied's  acquisition  of  BFI 
om  having  adverse  competitive  effects. 

Standard  of  Review  Under  the 
A  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
nsent  judgments  in  antitrust  cases 
ught  by  the  United  States  be  subject 
a  sixty-day  comment  period,  after 
i^hich  the  court  shall  determine 
"hether  entry  of  the  proposed  Final 
dgment  "is  in  the  public  interest."  In 
a^ng  that  determination,  the  court 
ay  consider — 

(1)  The  competitive  impact  of  such 
dgment,  including  termination  of  alleged 
/iolations,  provisions  for  enforcement  and 
i^odification,  duration  or  relief  sought, 
1  iticipated  effects  of  alternative  remedies 
1  :tually  considered,  and  any  other 


considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specitlc  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e)  (emphasis  added). 

As  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  recently 
held,  the  APPA  permits  a  court  to 
consider,  among  other  things,  the 
relationship  between  the  remedy 
seciu^d  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  partica.  Sec 
United  States  v.  Microsoft  Corp.,  56  F.3d 
1448, 1458-62  (D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."*  Rather, 

Absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*   *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
(CCH)  1161,508,  at  71,980  (W.D.  Mo. 
1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  seciued  by  the 
decree,  a  coiut  may  not  "engage  in  an 
luu^stricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS,  Inc.,  858  F.2d  456,  462 
(9th  Cir.  1988),  quoting  United  States  v. 
Becbtel  Corp..  648  F.2d  660.  (9th  Cir.), 
cert,  denied,  454  U.S.  1083  (1981);  see 
also  Microsoft,  56  F.3d  1448  (D.C.  Cir. 
1995).  Precedent  requires  that 

The  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 


••119  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co..  406  F.  Supp.  713.  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures.  IS 
U.S.C.  16(f).  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  93-1463.  93rd 
Cong.  2d  Sess.  &-9.  reprinted  in  (1974)  U.S.  Code 
Cong.  &  Ad.  News  6535.  6538. 


first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.  ^ 

The  proposed  Final  Judgment, 
th^^fore,  shoidd  not  be  reviewed  tmder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  futiue.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "(A) 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  cotul 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  interest' 
(citations  omitted)."^ 

Moreover,  the  court's  role  imder  the 
Tunney  Act  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  has  alleged  in  its 
complaint,  and  does  not  authorize  the 
Caiut  to  "construct  [its]  own 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case,"  Microsoft,  56 
F.  3d  at  1459.  Since  "[tjhe  court's 
authority  to  review  the  decree  depends 
entirely  on  the  government's  exercising 
its  prosecutorial  discretion  by  bring  a 
case  in  the  first  place,"  it  follows  that 
the  coiul  "is  only  authorized  to  review 
the  decree  itself,"  and  not  to  "effectively 
redraft  the  complaint"  to  inquire  into 
other  matters  that  the  United  States 
might  have  but  did  not  piusue.  Id. 

Vm.  Determinative  Documente 

There  are  no  determinative  materials 
or  dociunents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

Dated:  July  26, 1999. 


5  United  States  v.  Bechtel  Corp..  648  F.2d  at  666 
(citations  omitted)  (emphasis  added);  see  United 
States  v.  BNS.  Inc..  858  F.2d  at  463;  United  States 
V.  National  Broadcasting  Co..  449  F.  Supp.  1127. 
1143  (CD.  Cal.  1978);  United  States  v.  Gillette  Co.. 
406  F.  Supp.  at  716.  See  also  United  States  v. 
American  Cyanamid  Co..  719  F.2d  558,  565  (2d  Cir. 
1983),  cert,  denied.  465  U.S.  1 101  (1984). 

"  United  States  v.  American  Tel.  and  Tel.  Co.,  552 
F.  Supp.  131,150(D.D.C.  1982).  a^rf  sub  nom. 
Maryland  v.  United  States  460  U.S.  1001  (1983) 
quoting  United  States  v.  Gillette  Co..  supra,  406  F. 
Supp.  at  716;  United  States  v.  Alcan  Aluminum. 
Ltd.,  605  F.  Supp.  619.  622  (W.D.  Ky.  1985). 
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Respectfully  submitted, 
Anthony  E.  Harris. 

Illinois  Bar»1133713.  U.S.  Department  of 
Justice.  1401 H  Street.  NW,  Suite  3000. 
Washington.  DC  20530,  (202)  307-6583. 

Appendix  A — Suiniiiary  of  Waste 
Disfiosal  and  Collection  Assets  That 
Most  Be  INvested  Under  the  Proposed 
Final  Judgment 

I.  Waste  DispoMl  Assets 

The  proposed  Final  Judgment.  §§  11(C)(1) 
and  (2).  IV  and  V,  requires  Allied  and  BFI  to 
divest  certain  "relevant  disposal  assets."  In 
general,  this  means,  with  respect  to  each 
incinerator,  landfill  or  transfer  station, 
defendants  must  sell,  to  a  purchaser 
acceptable  to  the  United  States,  all  of  their 
rights,  titles  and  interests  in  any  tangible 
assets,  including  all  fee  and  leasehold  and 
renewal  rights  in  the  listed  incinerator, 
landfill  or  transfer  station;  the  garage  and 
related  focilities;  offices,  and  any  related 
assets  including  capital  equipment,  trucks 
and  other  vehicles,  scales,  power  supply 
equipment,  interests,  permits,  and  supplies; 
and  all  of  their  rights,  titles  and  interests  in 
any  intangible  assets,  including  customer 
lists,  contracts,  and  accounts,  or  options  to 
purchase  any  adjoining  property.  The  list  of 
disposal  facilities  that  must  be  divested 
includes  properties  in  the  following 
locations,  under  the  listed  terms  and 
conditions: 

A.  Incinerator,  Landfills  and  Airspace 
Disposal  Rights 

1.  Boston.  MA 

(a)  BFI's  American  Refuel  SEMASS  waste- 
to-energy  incinerator  facility,  located  at  141 
Cranberry  Highway  (Route  28),  Rochester, 
MA  02576; 

(b)  Airspace  disposal  rights  at  BFI's  Fall 
River  Landfill,  located  at  1080  Airport  Road, 
Fall  River,  MA  02720,  pursuant  to  which 
SEMASS  may  dispose  of  up  to  the  maximum 
amoimt  of  ash  and  "bypass"  waste,  as  now 
defined  in  the  operating  permit  (or  any 
modifications,  amendments  or  extension 
thereto)  of  Fall  River  Landfill,  for  a  period  of 
time  up  to  the  closure  or  attainment  of 
permitted  capacity  of  the  landfill,  provided 
however,  that  defendants  must  commit  to 
operate  BFI's  Fall  River  Landfill,  and  its  gate, 
scale  house,  and  disposal  area  under  terms 
and  conditions  no  less  favorable  than  those 
provided  to  defendants'  own  vehicles  or  to 
the  vehicles  of  any  municipality  in 
Massachusetts,  except  as  to  price  and  credit 
terms;  and 

(c)  Airspace  disposal  rights  at  Ogden 
Martin  Systems  Massbum  incinerator, 
located  at  100  Recovery  Way,  Haverhill,  MA 
01830,  pursuant  to  which  a  purchaser  or 
purchasers  may  dispose  as  much  as  1,150 
tons/day  of  waste,  for  a  ten-year  period  of 
time. 

2.  Charlotte.  NC 

Allied's  Lee  County  Landfill,  located  at 
1301  Sumter  Highway.  Bishopville,  SC 
29010,  the  sale  of  which  will  be  required 
only  if  the  United  States,  in  its  sole 
discretion,  concludes,  pursuant  to  Section  IV 
or  V  of  the  Final  Judgment,  that  the 


purchaser  of  Allied's  Charlotte  Transfer 
Station  [see  Section  11(B)(4)  below]  in 
unacceptable. 

3.  Chicago,  IL 

BFI's  Zion  Landfill,  located  at  701  Green 
Bay  Road,  Zion,  IL  60099;  BFI's  Orchard 
Hills  Landfill,  located  at  8290  Highway  251, 
Davis  lunction,  IL  60120;  and  BFI's  Spoon 
Ridge  Landfill,  located  at  Route  1  and 
Highway  97.  Fairview,  IL,  61432. 

4.  Denver,  CO 

Allied's  Denver  Regional  Landfill,  located 
at  1141  Weld  County  Road  »6,  Erie,  CO. 

5.  Detroit,  MI 

BFI's  Arbor  Hills  Landfill,  located  at  10690 
West  Six  Mile  Road,  Northview,  MI  481667. 

6.  Evansville,  IN 

Allied's  Blackfoot  Landfill,  located  at  2726 
East  State  Road.  Winslow,  IN  47598; 

7.  Joplin/Lamar/Springfield,  MO 

(a)  Allied's  option  to  purchase  the 
proposed  Southwest  Regional  Landfill, 
located  at  Missouri  state  Highway  M, 
township  30N,  Range  32  West,  Section  34.  in 
Jasper  County,  MO,  which  option  allied  must 
exercise  or  extend  so  that  it  will  not  expire 
any  sooner  than  12  months  following  the 
entry  of  the  final  Judgment;  and 

(b)  Airspace  disposal  rights  at  Allied's 
Wheatland  Regional  Landfill,  located  at 
Columbus,  KS,  pursuant  to  which  a 
purchaser  or  purchasers  can  dispose  up  to 
700  fons/day  of  waste,  for  a  period  of  time 
up  to  three  months  after  the  opening  of 
southwest  Regional  Landfill,  provided, 
however,  that  for  each  purchaser  of  airspace 
rights  (or  its  designee),  defendants  must 
conunit  to  operate  Allied's  Wheatland 
Regional  Landfill,  and  its  gate,  scale  house, 
and  disposal  area  under  terms  and  conditions 
no  less  favorable  than  those  provided  to 
defendants'  own  vehicles  or  to  the  vehicles 
of  any  municipality  in  Missouri,  except  as  to 
price  and  credit  terms. 

8.  Kalamazoo/Battle  Creek,  MI 

Airspace  disposal  rights  at  Allied's  Ottawa 
Farms  Landfill,  located  at  15550  68th  Street, 
Coopersville.  MI  or  BFI's  C&C  Landfill, 
located  at  14800  P  drive  North,  Marshall,  MI 
49068,  pursuant  to  which  a  purchaser  may 
dispose  up  to  450  tons/day  of  waste  for  up 
to  a  ten-year  period  of  time,  the  sale  of  which 
will  be  required  only  if  the  United  States,  in 
its  sole  discretion,  concludes,  pursuant  to 
Section  IV  or  V  of  the  Final  Judgment,  that 
the  purchaser  of  Allied's  Kalamazoo  Transfer 
Station  see  Section  (B)(9)  below]  is 
unacceptable;  and  provided,  however,  that 
for  each  purchaser  of  airspace  rights  (or  its 
designee),  defendants  must  commit  to 
operate  Allied's  Ottawa  Farms  Landfill  or 
BFI's  C&C  Landfill,  and  its  gate,  scale  house, 
and  disposal  area  under  terms  and  conditions 
no  less  favorable  than  those  provided  to 
defendants'  own  vehicles  or  to  the  vehicles 
of  any  municipality  in  Michigan,  except  as  to 
price  and  credit  terms; 

9.  Moline,  IL 

BFI's  Quad  Cities  Landfill,  located  at  13606 
Knoxville  Road.  Milan,  IL  61264; 


10.  Oakland.  CA 

BFI's  Vasco  Road  Landfill,  located  at  4001 
North  Vasco  Road,  Livermore,  CA;  and 

11.  Oklahoma  City,  OK 

BFI's  Oklahoma  Landfill,  located  at  7600 
SW  15th  street,  Oklahoma  City,  OK  73128. 

B.  Transfer  Stations 

1.  Akron/Canton,  OH 

Allied's  RC  Miller  Refuse  Transfer  Station, 
located  at  1800  19th  Street,  Canton,  OH; 

2.  Atlanta,  GA 

Allied's  Southern  States  Environmental 
Transfer  Station,  located  at  129  Werz 
Industrial  Boulevard,  Newnan,  GA  30263; 
Allied's  Fayette  County  Transfer  Station, 
located  at  211  First  Manassas  Mile  Road, 
Fayetteville,  GA  30214;  and  BFI's  Marble 
Mill  Road  Transfer  Station,  located  at  317 
Marble  Mill  Road,  Marietta,  GA  30060. 

3.  Boston,  MA 

BFI's  Holliston  Transfer  Station,  located  at 
115  Washington  Street,  Holliston,  MA  01746; 
BFI's  Auburn  Transfer  Station,  located  at  15 
Hardscrabble  Road,  Auburn,  MA  02501;  and 
BFI's  Braintree  Transfer  Station,  located  at 
257  Ivory  Street,  Braintree,  MA  02184. 

4.  Charlotte,  NC 

Allied's  Charlotte  Transfer  Station,  located 
at  3130 1-85  Service  Road  North,  Charlotte, 
NC  28206. 

5.  Chicago,  IL 

BFI's  Melrose  Park  7330  Transfer  StaUon. 
located  at  4700  W.  Lake  Street,  Mehose  Park, 
IL  60160;  BFI's  Rolling  Meadows  Transfer 
Station,  located  at  3851  Berdnick  Street, 
Rolling  Meadows,  IL  60008;  BFI's  DuKane 
Transfer  Station,  located  at  3  N  261  West 
Powis  Road,  West  Chicago,  IL  60185;  BFI's 
Northbrook-Brooks  Transfer  Station,  located 
at  2750  Shermer  Road,  Northbrook,  IL  60062; 
and  BFI's  Active/Evanston  Transfer  Station, 
located  at  1712  Church  Street,  Evanston,  IL 
60201. 

6.  Denver,  CO 

Allied's  Summit  Waste  Jordan  Road 
Transfer  Station,  located  at  7120  S.  Jordan 
Road.  Denver.  CO. 

7.  Detroit.  MI  * 

BFI's  SDMA  Transfer  Station,  located  at 
28315  Grosbeck  Highway,  Roseville,  MI 
48066;  and  BFI's  Schaefer  Road  Transfer 
Station,  located  at  3051  Schaefer  Road, 
Dearborn,  MI  48126. 

* 

8.  Evansville,  IN 

Allied's  Koester  Transfer  Station,  located  at 
12800  Warrick-County  Line  Road,  Evansville, 
IN  47711. 

9.  Kalamazoo/Battle  Creek,  MI 

BFI's  Kalamazoo  Transfer  Station,  located 
at  28002  Cork  Street,  Kalamazoo.  MI  49001; 
and 

10.  Springfield,  MO 

Allied's  Tates  Transfer  Station,  located  at 
Route  2,  Box  69.  Verona,  MO  65769. 

n.  Commercial  Waste  Collection  Assets 

The  Final  Judgment,  §§  11(D),  IV  and  V,  also 
orders  Allied  and  BFI  to  divest  certain 
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elevant  hauling  assets"  that  may  be  used  in 
1 1  e  small  commercial  waste  collection 
9  isiness.  The  assets  primarily  include  routes, 
inpital  equipment  trucks  and  other  vehicles, 
(Kintainers,  interests,  permits,  supplies, 
customer  lists,  contracts,  accounts,  and  if 
1  ( quested  by  the  purchaser  of  the  assets, 
( 1  irages,  used  to  service  customers  along  the 
1  (  utes  in  the  following  locations: 

i  4  Akron.  OH 

Allied  front-end  and  rear-end  loader  truck 
4i  aall  container  routes  (hereinafter, 

I  lommercial  routes")  that  serve  the  cities  of 
A  ^on  and  Canton  and  Summit,  Stark  and 
1 '  >rtage  counties.  Ohio. 

Boston,  MA 

AUied's  commercial  routes  and  any 
dimmercial  routes  acquired  by  BFI  from 
i  ^  lied  or  any  other  person  since  January  1, 
: '  (99  that  serve  the  City  of  Boston  and 
]!  isiul,  EsscA,  iviiddlesex,  Nurfulk,  SuITuIk, 
4#d  Worcester  counties,  MA. 

Charlotte,  NC 

BFI's  commercial  routes  that  serve  the  City 
<  I  Charlotte  and  Mecklenburg  County,  NC. 

n  Chicago,  TL 

BFI's  commercial  routes  that  serve  the  City 
( >:  Chicago  and  Cook,  DuPage,  Will,  Kane, 
1  /  cHenry,  and  Lake  counties,  IL. 

Dallas.  TX 

BFI's  cpmmercial  routes  that  serve  any 
^Enfranchised  or  open  competition  areas  of 
t^e  City  of  Dallas  and  Dallas  County,  TX. 

Davenport,  LA  and  Moline,  IL 

BFI's  commercial  routes  that  serve  the 
dfties  of  Davenport  and  Bettendorf,  lA; 
1  ^  oline.  East  Moline,  and  Rock  Island,  IL;  and 
Kock  Island  County,  IL  and  Scott  County,  lA. 

Denver,  CO 

Allied's  commercial  routes  that  serve  the 
ty  of  Denver  and  Denver,  Arapahoe, 
i  i  lams,  Douglas  and  Jefferson  counties,  CO. 

m  Detroit,  MI 

BFI's  commercial  routes  that  serve  the  City 
( I  Detroit,  Wayne,  Oakland  and  Macomb 
q(  unties,  MI. 

Evansville,  IN 

Allied's  commercial  routes  that  serve  the 
(i  ty  of  Evansville,  IN  and  Vanderburgh 
( J  )unty,  IN,  including  all  of  its  commercial 
r  D  utes  that  operate  out  of  Allied's  Evansville 
I  r  d  Huntingburg  garage  facilities. 

J  iCalamazoo/Battle  Creek,  MI 

BFI's  commercial  routes  that  serve  the 
di  :ies  of  Kalamazoo  and  Battle  Creek  and 
iyi  ilamazoo  and  Calhoun  counties,  MI. 

Oklahoma  City,  OK 

BFI's  commercial  routes  that  serve 
(|)  dahoma  City  and  Oklahoma  County,  OK. 

Rock  Falls/Dixon.  IL 

Allied's  commercial  routes  that  serve  the 
di  ies  of  Rock  Falls  and  Dixon  and  Lee  and 
\  ^  hiteside  counties,  IL. 

nil .  Rockford,  IL 

Allied's  commercial  routes  that  serve  the 
( ii  ty  of  Rockford,  IL,  and  Ogle  and 
>  y  innebago  counties,  IL;  and 


N.  Springfield,  MO 

Allied's  commercial  routes  that  serve  the 
City  of  Springfield  and  Greene  and  Christian 
counties,  MO. 

Appendix  B — Agreement  Regarding 
Routes  that  Partially  Serve  an  Area  in 
the  Judgment  or  Obtain  Revenues  From 
Commercial  and  Other  Types  of 
-Customers 

July  19,  1999. 

By  Facsimile  and  U.S.  Mail 

Tom  D.  Smith,  Esquire, 

fones.  Day,  Reavis  &■  Pogue,  1450  G  Street, 

NW,  Washington,  DC  20005-2088. 
David  M.  Foster,  Esquire, 
Fulbright  &■  Jaworski  LLP.,  801  Pennsylvania 

Avenue,  NW,  Washington,  DC  20004- 

2615. 

Re:  Proposed  Final  Judgment  in  United 
States  V.  Allied  Waste  Industries,  Inc. 
and  Browning-Ferris  Industries,  Inc. 

Dear  Messrs.  Smith  and  Foster:  I  write 
regarding  several  issues  not  explicitly 
resolved  by  language  in  the  proposed  Final 
Judgment. 

Section  11(D)  of  the  Judgment  defines 
"Relevant  Hauling  Assets"  and  does  so  by 
reference  to  whether  a  defendant's  route:  (a) 
is  a  front-end  loader  or  rear-end  loader  small 
container  route;  (b)  "serves"  a  city  or  county 
listed  in  the  Judgment;  and  (c)  solely  with 
respect  to  Dallas,  Texas  (Judgment,  Section  II 
(D)(5)],  serves  a  nonfr^nchised  or  "open 
competition"  area. 

The  United  States  and  the  defendants  agree 
that  a  defendant's  waste  collection  route  is  a 
front-end  loader  or  rear-end  loader  small 
container  route,  which  must  be  divested 
pursuant  to  the  terms  of  the  Final  Judgment, 
if  the  route,  in  its  most  recent  year  of 
operation,  generated  ten  percent  or  more  of 
its  revenues  from:  (a)  front-end  loader  and 
rear-end  loader  small  container  commercial 
customers;  (b)  whose  businesses  are  located 
in  a  city  or  county  listed  in  Section  II  of  the 
Judgment;  or  (c)  with  respect  to  Section 
11(D)(5),  whose  businesses  are  located  in  a 
nonfranchised  or  open  competition  area  of 
the  Dallas  area. 

Please  sign  below  if  this  letter  accurately 
sets  forth  our  agreements  with  respect  to  the . 
Final  Judgment  and  you  agree  that  the  terms 
set  forth  herein  are  enforceable  pursuant  to 
the  terms  of  the  Final  Judgment. 

Sincerely  yours, 
Anthony  E.  Harris, 
Attorney,  Litigation  II  Section. 
On  Behalf  of  Allied  Waste  Industries,  Inc. 
Tom  D.  Smith,  Esquire, 
fones.  Day,  Reavis  &■  Pogue,  5 1  Louisiana 
Avenue,  NW,  Washington,  DC  20001-2113 

For  Browning-Ferris  Industries,  Inc. 

David  M.  Foster^  Esquire, 

Fulbright  6- Jaworski  L.L.P.,  801  Pennsylvania 
Avenue,  NW,  Washington.  DC 20004-2615. 

Certificate  of  Service 

I,  Anthony  E.  Harris,  hereby  certify 
that  on  July  26,  1999, 1  caused  a  copy 
of  the  foregoing  Competitive  Impact 


Statement  to  be  served  on  the 
defendants  Allied  Waste  Industries,  Inc.- 
and  Browning-Ferris  Industries,  Inc.  by 
facsimile  and  by  mailing  it  first-class, 
postage  prepaid,  to  duly  authorized 
legal  representatives  of  those  parties,  as 
follows: 

Counsel  for  Defendant  Allied  Waste 
Indusfries,  Inc. 

Tom  D.  Smith,  Esquire, 

lones.  Day,  Reavis  6r  Pogue,  51  Louisiana 

Avenue.  NW,  Washington,  DC  20001-21 13 

Counsel  for  Defendant  Browning-Ferris 
Industries,  Inc. 

David  M.  Foster,  Esquire, 

Fulbright  6r  Jaworski  L.L.P..  801  Pennsylvania 

Avenue,  NW,  Washington,  DC  20004-2615. 

Anthony  E.  Harris.  Esquire, 

Illinnis  Rar*  1133713,  U.S.  Department  of 

Justice,  Antitrust  Division,  1401  H  Street,  NW, 

Suite  3000.  Washington,  DC  20530. 

[FR  Doc.  99-20163  Filed  8-5-99;  8:45  am] 

BILLING  CODE  4410-11-W 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  rto  98-8] 

Marie  Binette,  M.D.,  Grant  of  Restricted 
Registration 

On  September  19, 1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Mark  J.  Binette,  M.D. 
(Respondent)  of  Mesa,  Arizona, 
notifying  him  of  an  opportiuiity  to  show 
cause  as  to  why  DEA  should  not  deny 
his  application  for  registration  as  a 
practitioner  pursuant  to  21  U.S.C. 
823(f),  for  reason  that  his  registration 
would  be  inconsistent  with  the  public 
interest. 

By  letter  dated  January  22,  1998, 
Respondent,  through  counsel,  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause.  Following 
prehearing  procedures,  a  hearing  was 
held  in  Phoenix,  Arizona  on  August  4 
and  5, 1998,  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  At  the 
hearing,  both  parties  called  witnesses  to 
testify  and  introduced  documentary 
evidence.  After  the  hearing,  both  parties 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument.  On 
January  20, 1999,  Judge  Bittner  issued 
her  Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision,  recommending  that 
Respondent's  application  for 
registration  be  granted  without 
restrictions.  Neither  party  filed 
exceptions  to  Judge  Bittner's  opinion, 
and  on  February  22,  1999,  Judge  Bittner 
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transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considereid  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  the  Opinion  and 
Recommended  Ruling,  Findings  of  Fact, 
Conclusions  of  Law  and  Decision  of  the 
Administrative  Law  Judge,  except  as 
specifically  noted  below.  His  adoption 
is  in  no  manner  diminished  by  any 
recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
Respondent  graduated  from  medical 
school  in  1989.  He  previously  possessed 
DEA  Certificate  of  Registration 
BM308228a,  however  he  let  it  expire  on 
January  31, 1995,  since  he  did  not  have 
an  active  state  license  at  that  time. 

According  to  Respondent,  he  first 
smoked  marijuana  in  the  1970s  when  he 
was  a  teenager.  He  was  arrested  in  1977 
for  selling  marijuana  to  an  undercover 
police  officer  for  $25.  A  search  of 
Respondent's  home  incident  to  the 
arrest  revealed  lysergic  acid 
diethylamide  (LSD);  however 
Respondent  testified  that  the  LSD  was 
not  his  but  had  been  left  at  his  home 
after  a  party  several  weeks  earlier.  It 
appears  that  Respondent  was  convicted 
of  charges  relating  to  these  events,  that 
he  was  sentenced  to  a  period  of 
probation,  and  that  the  record  of  the 
conviction  was  expimged  in  1984. 
Respondent  further  testified  that  he 
occasionally  used  marijuana  between 
1977  and  1992,  but  that  he  did  not 
believe  that  he  had  an  addiction 
problem  at  that  time. 

In  1992,  Respondent  began  an 
extramarital  affair  with  a  fellow  resident 
who  introduced  him  to 
methamphetamine,  and  who  provided 
him  with  pharmaceutical 
methamphetamine.  According  to 
Respondent,  his  fellowship  stipend  was 
insufficient  to  make  school  loan 
payments  and  to  support  his  wife  and 
children,  so  he  worked  extra  hours  at 
several  jobs  and  used  the 
methamphetamine  to  help  him  stay 
awake.  In  early  1993,  Respondent's 
relationship  with  the  fellow  resident 
ended  when  she  tested  positive  for 
methamphetamine  use  and  was  forced 
to  enter  a  drug  treatment  program. 
Respondent  then  began  obtaining  street 
methamphetamine  from  his  cousin,  and 
ultimately  smoked  methamphetamine 
several  times  a  day. 

On  April  10, 1993,  while  working  an 
overnight  shift  in  an  emergency  room  at 


an  air  force  base.  Respondent  was 
followed  to  his  car  by  base  officers  who 
discovered  methamphetamine  in 
Respondent's  car.  Respondent  was  not 
arrested  at  that  time,  but  blood  and 
urine  samples  were  collected  which 
ultimately  tested  positive  for 
methamphetamine  use.  Respondent  was 
subsequently  charged  with  possession 
of  a  controlled  substance  and  released 
on  his  own  recognizance. 

In  November  199'3,  Respondent  met 
informally  with  the  executive  director  of 
the  State  of  Arizona  Board  of  Medical 
Examiners  (Medical  Board)  and  the  co- 
director  of  the  Medical  Board's 
Monitored  Aftercare  Program. 
According  to  Respondent,  he  gave 
assurances  that  he  no  longer  used 
amphetamines,  and  the  Medical  Board 
allowed  Respondent  to  retain  his 
medical  license. 

However,  Respondent  tested  positive 
for  methamphetamine  use  several  times 
between  August  1993  and  January  1994. 
In  February  1994,  Respondent's 
recognizance  release  was  revoked  due  to 
his  continued  methamphetamine  use 
and  he  was  incarcerated.  Several  days 
later  he  was  released  from  jail  and  he 
went  to  a  drug  treatment  center  in 
Georgia,  which  is  tailored  to  health  care 
professionals.  Respondent  left  this 
facility  before  completing  his  treatment 
because  he  could  not  afford  the  cost  of 
the  treatment. 

Respondent  met  with  the  Medical 
Board  again  on  April  15,  and  May  9, 
1994,  and  was  told  that  he  could  not 
practice  medicine  in  Arizona  until  he 
completed  his  treatment  at  the  facility 
in  Georgia.  On  May  13, 1994,  the 
Medical  Board  issued  an  order  which, 
among  other  things,  prohibited 
Respondent  ft-om  using  controlled 
substances  that  were  not  obtained 
pursuant  to  a  valid  prescription  of  a 
treating  physician. 

On  May  17, 1994,  a  postal  inspector 
was  conducting  a  random  profile  of 
packages  and  identified  a  package  that 
she  suspected  contained  controlled 
substances.  The  package  was  opened 
pursuant  to  a  search  warrant  and  it 
contained  a  half  oimce  of 
methamphetamine  with  a  street  value  of 
approximately  $2,800.  The  package  was 
then  resealed  and  forwarded  to  Ohio  for 
a  controlled  delivery.  Law  enforcement 
officers  contacted  a  local  prosecutor  to 
review  an  affidavit  for  a  search  warrant 
to  be  executed  after  the  controlled 
delivery  of  the  package.  During  his 
conversation  with  tbe  law  enforcement 
officers,  the  prosecutor  became 
suspicious  because  his  brother  had  a 
fiiend  with  the  same  name  as  that  of  the 
addressee  on  the  package.  The 
prosecutor  then  learned  that  his 


brother's  wife,  from  whom  he  was 
separated,  lived  in  an  apartment 
complex  at  the  same  address  as  the 
return  address  on  the  package.  Later 
when  the  prosecutor  saw  the  package, 
he  recognized  the  handwriting  on  the 
package  as  his  brother's  and  so  informed 
the  officers. 

On  May  19, 1994,  there  was  a 
controlled  delivery  of  the  package  and 
the  recipient  was  arrested  and 
interviewed.  During  the  interview,  he 
mentioned  an  individual  named  "Russ," 
but  eventually  told  the  officers  that 
Respondent  had  mailed  him  the 
package.  The  individual  also  stated  that 
Respondent  had  sent  him  a  package  of 
methamphetamine  in  April  1994,  and 
that  he  had  written  Respondent  a  check 
for  $500  as  payment  for  the 
methamphetamine. 

On  several  occasions.  Respondent 
contacted  his  brother  who  advised  him 
to  cooperate  with  the  authorities. 
Eventually,  on  May  27, 1994, 
Respondent  did  have  a  conversation 
with  local  law  enforcement  officers 
during  which  he  indicated  that  his 
cousin  was  the  source  of  the 
methamphetamine  and  that  he  was 
willing  to  cooperate  in  an  investigation 
of  his  cousin.  He  indicated  that  his 
cousin  had  asked  him  to  review  a  recipe 
for  methamphetamine,  and  that  his 
cousin  moved  about  40  pounds  of 
methamphetamine  per  week. 

At  the  hearing.  Respondent  testified 
that  he  had  loaned  his  cousin 
approximately  $20,000  for  a  business 
venture,  that  by  April  1994,  his  cousin 
had  repaid  all  but  $7,000  or  $8,000  of 
the  loan,  and  that  he  received 
methamphetamine  from  his  cousin  in 
lieu  of  interest  payments  on  the  loan. 
Respondent  further  testified  that  in 
April  1994,  Respondent  went  to  his 
cousin's  apartment  on  several  occasions 
and  collected  $500  on  each  of  two  visits. 
On  the  third  visit,  his  cousin  paid  him 
another  $500  and  convinced 
Respondent  to  mail  a  package  of 
methamphetamine  to  a  mutual  friend 
and  in  return,  the  friend  would  send 
payment  for  the  methamphetamine 
directly  to  Respondent.  According  to 
Respondent  he  mailed  one  package  of 
methamphetamine  to  the  mutual  fiiend 
in  late  April  1994  and  another  package 
on  May  17, 1994. 

Respondent  had  another  positive 
urine  and  was  jailed  for  several  days 
following  his  arrest  on  June  15, 1994.  He 
was  then  released  to  go  to  Valley  Hope 
Treatment  Center  where  he  stayed  for 
thirty  days.  Thereafter,  he  was 
transferred  to  the  House  of  Acceptance, 
Inc.  (the  House),  a  substance  abuse 
treatment  center. 
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On  August  11, 1994,  Respondent  was 
:  idicted  in  the  United  States  District 
'  Jpuit  for  the  District  of  Arizona  on  one 
( :t>unt  of  conspiracy  to  distribute  a 
I ;  >ntrolled  substance  in  violation  of  21 
J.S.C.  846,  three  counts  of  distribution 
d  possession  with  intent  to  distribute 
I  i|controlled  substance  in  violation  of  21 
S.C.  841(a)(1),  three  counts  of  using  a 
mmunication  focility  to  facilitate  the 
stribution  of  a  controlled  substance  in 
olation  of  21  U.S.C.  843(b),  and  one 
unt  of  establishment  of  a  distribution 
eration  in  violation  of  21  U.S.C. 
6(a)(2).  On  August  12, 1994,  an 
nended  Information  charged 
tspondent  with  one  count  of  simple 
issession  of  a  controlled  substance  in 
^olation  of  21  U.S.C.  844(a). 
On  October  31, 1994,  Respondent 
led  guilty  to  one  felony  count  of  using 
communication  facility  to  facilitate  the 
stribution  of  a  controlled  substance  on 
ay  19, 1994,  and  to  one  misdemeanor 
lunt  of  simple  possession  of  a 
ntroUed  substance.  On  February  6, 
95,  Respondent  was  convicted  of 
^ese  offenses  in  the  United  States 
strict  Court  for  the  District  of  Arizona 
id  sentenced  to  15  months 
icarceration  to  be  served  at  a  drug 
ihabilitation  center,  followed  by 

bation  for  one  year. 
As  part  of  the  plea  agreement, 
spondent  agreed  to  cooperate  in  the 
vestigation  and  prosecution  of  others, 
wever.  Respondent  testified  that  he 
1  \las  never  asked  to  make  any  monitored 
t  uephone  calls,  asked  to  provide  any 
additional  dociunentation,  or  used  in 
y  manner  in  an  investigation  of  his 
usin. 

On  October  20, 1994,  the  Medical 
Bbard  placed  Respondent's  license  to 
I  tractice  medicine  in  Arizona  on 
inactive  status  after  Respondent 
I  cpmitted  that  he  violated  the  Medical 
96ard's  May  1994  Order  by  continuing 
use  methamphetamine. 
Respondent  participated  in  in-patient 
.tment  at  the  House  from  July  1994 
til  March  10. 1995.  Thereafter,  in 

st  1995,  Respondent  requested  that 
s  medical  license  be  reactivated,  and 
January  18, 1996,  the  Medical  Board 
tated  Respondent's  medical  license 
Slid  placed  it  on  probation  for  five  years 
under  the  condition  that  he  perform  at 
IWst  150  hoius  of  commimity  service 
ich  year.  On  February  13, 1996,  the 
cal  Board  issued  a  Rehabilitation 
S  tipulation  and  Order  that  added 
conditions  to  its  January  1996  order, 
1  deluding  participation  in  the  Medical 
I  board's  Monitored  Aftercare  Program; 
I  articipation  in  a  12 -step  recovery 

I  rogram;  obtaining  a  sole  treating 

I I  lysician  who  was  aware  of  his 

a  I  diction;  not  consuming  alcohol. 


poppy  seeds,  or  controlled  substances 
not  prescribed  by  his  treating  physician; 
submission  to  random  drug  screening; 
maintenance  of  a  log  of  all  controlled 
substances  prescribed  by  his  treating 
physician;  submission  to  periodic 
Medical  Board  ordered  mental, 
physical,  and  medical  competency 
examinations;  participation  in  mental 
health  treatment;  attending  meetings 
with  the  Medical  Board;  and 
participation  in  a  treatment  program  in 
the  event  of  a  relapse. 

On  March  28, 1997,  the  Medical 
Board  issued  an  Order  terminating  the 
January  1996  Order  of  Probation,  and  on 
April  9, 1997,  the  Medical  Board  issued 
a  Stipulation  and  Order.  The  April  1997 
action  is  considered  a  slightly  lesser 
sanction  against  Respondent's  medical 
license  than  probation,  but  it  did  not 
change  the  substantive  requirements  of 
the  Medical  Board's  January  and 
February  1996  Orders. 

Respondent  presented  extensive 
evidence  at  the  hearing  regarding  his 
treatment  and  rehabilitation. 
Respondent  testified  that  he  last  used 
any  illegal  drug  on  or  about  June  10, 
1994.  As  discussed  above,  he  stayed  at 
the  House  from  July  1994  tmtil  March 
10, 1995.  Among  other  things,  the 
House  conducts  classes  addressing 
relapse  prevention,  anger  management, 
life  skills,  and  chemical  dependency; 
requires  participation  in  group  therapy 
and  12-step  programs;  and  provides 
extensive  monitoring.  In  addition,  the 
House  performs  drug  screens  on  its 
participants  approximately  every  foiu-  to 
five  days.  According  to  the  director. 
Respondent's  stay  and  performance  at 
the  House  was  "(ajbove  reproach,"  and 
all  of  his  urine  screens  were  negative. 
Since  his  release  from  the  House, 
Respondent  has  continued  to  offer  his 
services  there. 

Respondent  participates  in  the 
Medical  Board's  Monitored  Aftercare 
Program  which  requires  participation  in 
group  therapy,  random  luine  testing,' 
and  regular  attendance  at  12-step 
meetings,  such  as  Alcoholics 
Anonymous  or  Narcotics  Anon)mious. 
In  addition,  the  medical  director  of  the 
program  meets  with  individual 
participants  periodically  and  a  staff 
therapist  meets  with  the  participants 
more  regularly. 

According  to  the  program's  medical 
director,  he  has  collected  between  25  to 
30  urine  samples  from  Respondent  each 
year  that  he  has  been  participating  in 
the  program  and  that  they  have  all  been 
negative.  The  medical  director  further 
testified  that  Respondent  has  complied 
with  all  of  the  terms  of  the  program,  that 
the  quality  of  Respondent's  recovery  is 
excellent,  that  Respondent's  prognosis 


for  ongoing  recovery  is  also  excellent, 
and  that  he  did  not  believe  that  any  risk 
would  result  fi-om  granting  Respondent 
a  DEA  registration. 

Respondent's  probation  officer 
testified  that  Respondent  came  under 
his  supervision  on  May  18,  1995,  with 
standard  conditions  of  release  as  well  as 
special  conditions  tailored  to  his 
substance  abuse  problem.  These  special 
conditions  included  Respondent's 
agreement  to  submit  to  a  search  if 
requested  by  the  probation  officer,  to 
participate  in  a  substance  abuse 
treatment  program,  a  mental  health 
treatment  program  and  financial 
counseling;  and  to  perform  200  hours  of 
community  service.  According  to  the 
probation  officer.  Respondent  complied 
with  all  of  the  standard  and  special 
conditions  required  by  his  supervised 
release,  and  he  was  released  from 
supervision  on  May  17, 1996. 

Respondent  testified  at  the  hearing 
that  he  was  too  proud  and  embarrassed 
to  ask  anyone  for  help  with  his 
addiction,  and  that  had  he  not  been 
arrested,  he  might  not  have  received  the 
help  that  he  needed.  He  testified  that 
upon  accepting  his  addiction,  he  went 
to  180  Alcoholics  Anonymous  meetings 
in  180  days,  followed  by  five  meetings 
per  week  for  the  next  year,  then  about 
four  meetings  per  week,  and  now  he 
sponsors  others  in  their  recovery 
programs.  In  addition  to  his  commimity 
service  at  the  House,  Respondent 
testified  that  he  does  volimteer 
counseling  at  another  treatment  center. 

Respondent  further  testified  that  he 
intends  to  continue  working  on  his 
recovery  after  the  conclusion  of  his  five- 
year  probationary  period  with  the 
Medical  Board  because  "{addiction] 's  a 
disease  that  needs  to  be  treated  on  a 
daily  basis  for  the  rest  of  yoxu  life,  . 
because  if  not,  if  allowed  to  go 
imcontrolled,  it  will  kill  you." 

As  of  the  date  of  the  hearing. 
Respondent  was  working  as  an 
independent  contractor  for  several 
insurance  companies  performing 
physical  examinations.  He  also  helped 
cover  several  local  nursing  homes,  and 
worked  as  a  physician  in  the  urgent  care 
department  of  several  medical  centers  in 
Tucson,  Arizona.  Respondent  testified 
that  he  hopes  to  work  as  an  internist  at 
a  local  hospital  beginning  in  the  fall  of 
1999,  but  that  this  position  i^  ( ontingent 
upon  him  receiving  a  DEA  r.^yisUalion. 

Respondent  resumed  practicing 
medicine  in  January  1996,  and  has 
experienced  some  difficulty  as  a  result 
of  not  having  a  DEA  registration.  He  has 
been  unable  to  obtain  staff  privileges  at 
some  hospitals  and  to  be  designated  as 
a  provider  by  insurance  companies. 
Respondent  further  testified  that  his 


42980 


Federal  Register /Vol.  64,  No.  151 /Friday,  August  6.  1999 /Notices 


lack  of  a  DEA  registration  has  also 
afiiacted  his  ability  to  treat  patients  at 
the  urgent  care  facilities  because  he 
cannot  prescribe  them  controlled 
substances  without  involving  another 
physician. 

The  Government  contends  that 
Respondent's  application  for 
registration  should  be  denied  based 
upon  his  violation  of  the  laws  relating 
to  controlled  substances,  his  criminal 
convictions,  and  the  relatively  short 
period  of  time  that  he  has  been  in 
recovery.  In  arguing  that  his  application 
should  be  granted.  Respondent  does  not 
deny  that  he  violated  controlled 
substance  laws  and  that  he  was 
convicted  of  controlled  substance 
related  offenses.  Instead,  Respondent 
contends  that  he  has  overcome  his 
substance  abuse  problem  and  that 
diiring  the  course  of  his  controlled 
substance  abuse,  he  never  misused  his 
former  DEA  registration  to  obtain  drugs 
illegally. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
B^stration.  if  he  determines  that  the 
registration  would  be  inconsistent  with . 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered  In  determining  the  public 
interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  siibstances. 

(3)  The  applicant's  conviction  record 
under  Fedcnral  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  factors  are  to  be  considered  in 
the  conjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or 
an  combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  of  registration  denied.  See 
Henry  J.  Schwarz.7r.,  M.D.,  54  FR  16422 
(1989). 

Regarding  factor  one,  it  is  imdisputed 
that  in  May  1994,  the  Medical  Board 
issued  a  Rehabilitation  Stipulation 
Order  placing  a  number  of  probationary 
conditions  on  his  license  to  practice 
medicine  in  Arizona.  Thereafter,  his 
medical  license  was  inactivated  in 
October  1994.  and  when  it  was 
reactivated  in  January  1996,  Respondent 
was  placed  on  probation  for  five  years. 


Respondent  is  currently  licensed  to 
practice  medicine  in  Arizona  with  no 
restrictions  on  his  ability  to  handle 
controlled  substances.  But  as  Judge 
Bittner  noted,  "inasmuch  as  State 
licensure  is  a  necessary  but  not 
sufficient  condition  for  a  DEA 
registration,  *  *  *  this  factor  is  not 
determinative." 

As  to  Respondent's  experience  in 
dispensing  controlled  substances,  there 
is  no  evidence  in  Respondent  ever 
improperly  dispensed  controlled 
substances  to  lids  patients.  Concerning 
his  own  abuse  of  methamphetamine, 
there  is  not  evidence  that  Respondent 
used  his  DEA  registration  to  obtain  the 
methamphetamine  that  he  abused. 

Regaroinig  factor  three,  it  is 
undisputed  that  Respondent  was 
convicted  in  February  1995  for 
possession  of  a  controlled  substance  in 
violation  of  21  U.S.C.  844(a),  a 
misdemeanor,  and  of  the  use  of 
communication  facility  to  facilitate  the 
distribution  of  a  controlled  substance  in 
violation  of  21  U.S.C.  843(b).  a  felony. 
It  also  appears  that  Respondent  was 
convicted  of  controlled  substance 
related  offenses  in  1977  and  that Jthose 
convictions  were  later  expimged.  The 
Deputy  Administrator  agrees  with  Judge 
Bittner  that  as  a  general  rule, 
convictions  that  have  subsequently  been 
expunged  can  be  considered 
"convictions"  for  purposes  of  these 
proceedings.  As  Judge  Bittner  noted, 
"[a]ny  other  interpretation  would  mean 
that  the  conviction  could  be  considered 
between  the  date  it  occurs  and  date  it  is 
expunged,  but  no  thereafter,  which  is 
inconsistent  with  established  rule  in 
these  proceedings  that  the  lapse  of  time 
between  conduct  and  the  hearing  effects 
only  the  weight  to  be  given  the 
evidence"  citing  Thomas  H.  McCarthy, 
D.O.,  54  FR  20938  (1989).  affd.  No.  89- 
3496  (6th  Cir.  Apr.  5, 1990).  However, 
unlike  Judge  Bittner,  the  Deputy 
Administrator  finds  that  the  record  is 
unclear  as  to  exactly  what  charges 
Respondent  was  convicted  of  in  1977 
and  therefore  declines  to  consider  these 
convictions  is  rendering  his  decision  in 
this  matter. 

But,  the  Deputy  Administrator  does 
agree  with  Judge  Bittner  that 
convictions  for  possession  of  a 
controlled  substance  cannot  be 
considered  under  this  factor.  Pursuant 
to  212  U.S.C.  823(f)(3),  the  Deputy 
Administrator  shall  consider  an 
"applicant's  conviction  record  *  *  * 
relating  to  the  manufactiue, 
distribution,  or  dispensing  of  controlled 
substances."  Therefore,  Respondent's 
1995  misdemeanor  conviction  for 
possession  of  a  controlled  substance 
caimot  be  considered  under  this  factor. 


Judge  Bittner  seems  to  suggest  that  this 
conviction  can  be  considered  under  21 
U.S.C.  824(a)(2).  however  the  Deputy 
Administrator  disagrees  since  only 
felony  convictions  relating  to  controlled 
substances  can  be  considered  under  21 
U.S.C.  824(a)(2). 

However,  the  Deputy  Administrator 
has  considered  Respondent's  conviction 
in  1995  of  using  a  communication 
facility  to  facilitate  the  distribution  of  a 
controlled  substance  in  violation  of  21 
U.S.C.  843(b). 

As  to  factor  foiu.  Respondent's 
compliance  with  applicable  laws 
relating  to  controlled  substances,  it  is 
clear  that  Respondent  illegally 
possessed  controlled  substances  in  1977 
and  1993,  and  that  he  illegally  mailed 
methamphetamine  in  1994.  Respondent 
also  adinitted  that  he  self-administered 
methamphetamine  between  1992  and 
1994  for  no  legitimate  medical  purpose 
and  outside  the  scope  of  his  medical 
practice. 

Regarding  factor  five,  the  Deputy 
Administrator  agrees  with  Judge  Bittner 
that  it  is  significant  that  Respondent 
was  addicted  to  methamphetamine 
between  June  1992  and  June  1994,  and 
that  he  abused  methamphetamine  while 
performing  his  duties  as  a  physician. 
However,  the  Deputy  Administrator  also 
finds  it  noteworthy  that  Respondent  has 
not  illegally  used  controlled  substances 
since  June  1994,  and  that  he  has 
undergone  significant  treatment  for  his 
■  addiction,  and  continues  with  his 
recovery  efforts. 

The  Deputy  Administrator  agrees  with 
Judge  Bittner  that  the  Government  has 
established  a  prima  facie  case  for  the 
denial  of  Respondent's  application 
based  upon  Respondent's  prior 
addiction  to  methamiphetamine,  his 
violation  of  controlled  substance  laws, 
his  1995  felony  conviction,  and  his 
abuse  of  methamphetamine  while 
performing  the  duties  of  a  physician. 
Nonetheless,  the  Deputy  Administrator 
concurs  with  Judge  Bittner's  conclusion 
that  "[t]he  record,  however,  establishes 
that  Respondent  has  spent  the  last  four 
years  rehabilitating  himself  and  has 
successfully  remained  sober  during  that 
time."  In  addition.  Judge  Bittner  foimd 
Respondent's  evidence  regarding  this 
rehabilitation  and  recovery  to  be 
credible.  Judge  Bittner  found  that 
"Respondent  now  understands  the 
gravity  of  his  actions  and  is  remorseful." 
Judge  Bittner  concluded  "that  a 
preponderance  of  the  evidence  does  not 
establish  that  it  would  be  inconsistent 
with  the  public  interest  to  grant 
Respondent's  application  for  a  new  DEA 
registration,"  and  therefore 
recommended  that  Respondent's 
application  be  granted. 
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The  Deputy  Administrator  agrees  witli 
]Udge  Bittner  that  denial  of 
Respondent's  application  is  not 
>  rarranted.  However,  the  Deputy 
i  inministrator  believes  that  some 
I  ^trictions  on  Respondent's  registration 
6  ije  necessary  to  protect  the  public 
Health  and  safety  in  light  of 
I^^spondent's  fairly  recent  abuse  of 
ntrolled  substances,  his  violation  of 
ntrolled  substance  laws  and  his 
ony  conviction. 

Therefore,  the  Deputy  Administrator 
ncludes  that  Respondent's  application 
fbr  registration  should  be  granted 
subject  to  the  following  restrictions  for 
t  iree  years  from  the  date  of  issuance  of 
t  ]  e  DEA  Certificate  of  Registration. 

1.  Respondent  must  continue  his 
iUvolvement  with  the  Medical  Board's 

\  \  onitored  Aftercare  Program  and  abide 
t  y  its  requirements  regardless  of 
\  I  [lether  the  Medical  Board  requires 
SMch  involvement. 

2.  Respondent  shall  consent  to 
[iiriodic  inspections  by  DEA  personnel 
\  i  sad  on  a  Notice  of  Inspection  rather 
t  ]  an  an  Administrative  Inspection 

>^  arrant. 

Accordingly,  the  Deputy 
A  Iministrator  of  the  Drug  Enforcement 
4^  Iministration,  pursuant  to  the 
aliithority  vested  in  him  by  21  U.S.C.  823 
a[|d  824  and  28  CFR  0.100(b)  and  0.104, 
b(4reby  orders  that  the  February  12, 1996 
plication  for  registration  submitted  by 
k  Binette,  M.D..  be,  and  it  hereby  is, 
ted  subject  to  the  above  described 
trictions.  This  order  is  effective  upon 
issuance  of  the  DEA  Certificate  of 
istration,  but  no  later  than 
ptember  7, 1999. 

Bted:  July  27. 1999. 
nie  R.  Marshall, 

uty  Administrator. 

Doc.  99-20232  Filed  8-5-99;  8:45  am] 


in 


I  CODE  4410-OMII 


PARTMENT  OF  JUSTICE 

Enforcement  Administration 

Cappielio,  M.D.,  Revocation  of 
listration 


April  8, 1999,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  ( [ministration  (DEA),  issued  an  Order 
t((  Show  Cause  to  Rafael  Cappielio, 
N I D.,  of  Las  Vegas,  Nevada,  notifying 
h  i  n  of  an  opportimity  to  show  cause  as 
t(  I  why  DEA  should  not  revoke  his  DEA 
C  ^ificate  of  Registration  AC8554354 
pjUrsuant  to  21  U.S.C.  824(a)(3),  and 
die  ny  any  pending  applications  for 
ntiiewal  of  subh  registration  pursuant  to 
2ili  U.S.C.  823(f),  for  reason  that  he  is  not 


currentiy  authorized  to  handle 
controlled  substances  in  the  State  of 
Nevada,  the  state  in  which  he  practices. 
The  order  also  notified  Dr.  Cappielio 
that  should  no  request  for  a  hearing  be 
filed  within  30  days,  his  hearing  right 
would  be  deemed  waived. 

DEA  received  a  signed  receipt 
indicating  that  the  Order  to  Show  Cause 
was  received  on  April  16, 1999.  No 
request  for  a  hearing  or  any  other  reply 
was  received  by  the  DEA  from  Dr. 
Cappielio  or  anyone  piuporting  to 
represent  him  in  this  matter.  Therefore, 
the  Deputy  Administrator,  finding  that 
(1)  30  days  have  passed  since  the  receipt 
of  the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Cappielio  is 
deemed  to  have  waived  his  hearing 
right.  After  considering  material  from 
the  investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  parts  1301.43(d)  and  (e)  and 
1301.46. 

The  Deputy  Administrator  finds  that 
Dr.  Cappielio  currentiy  possesses  DEA 
Certificate  of  Registration  AC8554354 
issued  to  him  in  Nevada.  The  Deputy 
Administrator  further  finds  that  on  Jime 
6, 1998,  the  Board  of  Medical  Examiners 
of  die  State  of  Nevada  issued  its 
Findings  of  Fact,  Conclusions  of  Law, 
and  Order  revoking  Dr.  Cappiello's 
license  to  practice  medicine  in  the  State 
of  Nevada. 

The  Deputy  Administrator  concludes 
that  Dr.  Cappielio  is  not  oirrently 
licensed  to  practice  medicine  in 
Nevada,  and  therefore,  it  is  reasonable 
to  infer  that  he  is  not  currentiy 
authorized  to  handle  controlled 
substances  in  that  state.  The  DEA  does 
not  have  the  statutory  authority  under 
the  Controlled  Substances  Act  to  issue 
or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  his  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistentiy 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

Here  it  is  clear  that  Dr.  CappieUo  is 
not  currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Nevada.  As  a  result.  Dr.  Cappielio  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  lo  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 


Registration  AC8554354,  previously 
issued  to  Rafael  S.  Cappielio,  M.D.,  be, 
and  it  hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  the  renewal  of 
such  registration,  be,  and  they  hereby 
are,  denied.  This  order  is  effective 
September  7,  1999. 

Dated:  July  27,  1999. 
Donnie  R.  Marshall, 
Deputy  Administrator. 
(FR  Doc.  99-20237  Filed  8-5-99:  8:45  am] 
BIIXWG  CODE  4410-0»-ll 


DEPARTIMENT  OF  JUSTiCE 

Drug  Enforcement  Administration 

Robert  S.  Chancellor,  M.D.,  Revocation 
of  Registration 

On  April  8, 1999,  the  Deputy 
Assistant  Administrator  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Robert  S.  Chancellor, 
M.D.,  of  Las  Vegas,  Nevada,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  BC2622644 
pursuant  to  21  U.S.C.  824(a)(3),  and 
deny  any  pending  applications  for 
renewal  of  such  registration  pursuant  to 
21  U.S.C.  823(f),  for  reason  that  he  is  not 
currentiy  authorized  to  handle 
controlled  substances  in  the  State  of 
Nevada,  the  state  in  which  he  practices. 
The  order  also  notified  Dr.  Chancellor 
that  should  no  request  for  a  hearing  be 
filed  within  30  days,  his  hearing  right 
would  be  deemed  waived. 

DEA  received  a  signed  receipt 
indicating  that  the  Order  to  Show  Cause 
was  received  on  April  16, 1999.  No 
request  for  a  hearing  or  any  other  reply 
was  received  by  the  DEA  from  Dr. 
Chancellor  or  anyone  purporting  to 
represent  him  in  this  matter.  Therefore, 
the  Deputy  Administrator,  finding  that 
(1)  30  days  have  passed  since  the  receipt 
of  the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Chancellor 
is  deemed  to  have  waived  his  hearing 
right.  After  considering  material  from 
the  investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  hearing  pursuant  to 
21  CFR  1391.43  (d)  and  (e)  and  1301.46. 

The  Deputy  Administrator  finds  that 
Dr.  Chancellor  currently  possesses  DEA 
Certificate  of  Registration  BC2622644 
issued  to  him  in  Nevada.  The  Deputy 
Administrator  further  finds  that  on  June 
6, 1998,  the  Board  of  Medical  Examiners 
of  the  State  of  Nevada  issued  its 
Findings  of  Fact,  Conclusions  of  Law, 
and  Order  revoking  Dr.  Chancellor's 
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license  to  practice  medicine  in  the  State 
of  Nevada. 

The  Deputy  Admiuistrator  concludes 
that  Dr.  Chancellor  is  not  currently 
licensed  to  practice  medicine  in 
Nevada,  and  therefore,  it  is  reasonable 
to  infer  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  that  state.  The  DEA  does 
not  have  the  statutory  authority  imder 
the  Controlled  Substances  Act  to  issue 
or  maintain  a  registration  if  the 
application  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  his  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  Romeo  J.  Perez,  M.D.,  62  FR 
16193  (1997):  Demetris  A.  Green,  M.D., 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

Here  it  is  clear  that  Dr.  Chancellor  is 
not  currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Nevada.  As  a  result,  Dr.  Chancellor  is 
not  entided  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  C.F.R.  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  or  Registration  BC2622644, 
previously  issued  to  Robert  S. 
Chancellor,  M.D.,  be,  and  it  hereby  is, 
revoked.  The  Deputy  Administrator 
further  orders  that  any  pending 
applications  for  the  renewal  of  such 
registration,  be,  and  they  hereby  are, 
denied.  This  order  is  e^Bctive 
September  7, 1999. 

Dated:  July  27, 1999. 
DonnieR.  Manfaoll, 

Deputy  Administrator 

(FR  Doc.  9»-20238  Filed  8-5-99;  8:45  am) 

aHUNQ  CODE  441IM»-« 


DEPARTMEHT  OF  JUSTICE 

Drug  EnforoMiMnt  Administration 

[Dodwt  No.  99-21] 

Bryant  D.  Chomiak,  Revocation  of 
Registrations 

On  January  12, 1999,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Bryant  D.  Chomiak, 
M.D.  (Respondent)  of  Nevada,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  DEA  should  not  revoke  his  DEA 
Certificates  of  Registration  BC2335912 
and  BC5019395  pursuant  to  21  U.S.C. 


824(a)(3)  and  deny  any  pending 
applications  for  renewal  of  such 
registrations  pursuant  to  21  U.S.C, 
823(f),  for  reason  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  Nevada,  the  state  in  which 
he  practices.  The  order  also  notified 
Respondent  that  should  not  request  for 
a  hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

The  Order  to  Show  Cause  that  was 
sent  to  Respondent  at  his  registered 
location  in  Henderson,  Nevada  was 
returned  to  DEA  unclaimed.  However,  a 
signed  receipt  indicates  that  the  Order 
to  Show  Cause  sent  to  Respondent  at  his 
registered  location  in  Las  Vegas,  Nevada 
was  received  on  January  20, 1999.  There 
was  no  response  to  the  Order  to  Show 
Cause  by  Respondent  or  anyone 
purporting  to  represent  him  within  30 
days  of  receipt  of  the  order  and  the 
matter  was  transmitted  to  the  Deputy 
Administrator  on  April  6, 1999,  for  final 
agency  action. 

On  April  26, 1999,  the  DEA's  Office 
of  Administrative  Law  Judges  received  a 
letter  from  Respondent  dated  April  16, 
1999,  indicating  that  he  was  seeking 
reinstatement  of  his  Nevada  medical 
license;  stating  that  the  revocation  of  his 
Nevada  medical  license  had  noting  to 
do  with  his  professional  conduct;  and 
seeking  advice  regarding  the  proper 
procediue  to  be  followed  in  this  matter, 
by  letter  dated  May  3, 1999,  the  Hearing 
Clerk  for  the  Office  of  Administrative 
Law  Judges  advised  Respondent  that  it 
was  imclear  fit>m  his  April  16, 1999 
letter  whether  or  not  he  was  requesting 
a  hearing.  The  Hearing  Clerk  then  stated 
"that  although  your  response  to  the 
Order  to  Show  Cause  is  outside  the  time 
period  specific  in  21  CFR  1301.43,  you 
may  file  with  this  office  a  written 
request  for  a  hearing  by  May  14, 1999. 
Otherwise,  you  will  be  deemed  to  have 
waived  yoiu"  right  to  a  hearing." 

On  May  18, 1999,  Administrative  Law 
Judge  Gail  A.  Randall  issued  an  Order 
Terminating  the  Proceedings  in  this 
matter.  Judge  Randall  foimd  that  there 
had  been  no  response  to  the  May  3, 
1999  letter  bom  the  Hearing  Clerk,  and 
therefore  concluded  that  Respondent 
had  waived  his  right  to  a  hearing. 

Thereafter,  on  May  19, 1999,  Uie 
Office  of  Administrative  Law  Judges 
received  a  letter  fi^m  Respondent  dated 
May  16, 1999,  in  which  Respondent 
stated  that  "I  suppose,  the  best  course 
is  to  request  a  hearing  to  explain  my 
position  formally."  Since  Judge  Randall 
had  already  terminated  the  proceedings 
before  her,  the  Hearing  Clerk  forwarded 
Respondent's  May  16, 1999  letter  to 
Government  counsel  for  appropriate 
action,  the  investigative  file,  including 
all  of  the  above-referenced  documents. 


has  been  transmitted  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  concludes 
that  Respondent  has  waived  his  right  to 
a  hearing  in  this  matter.  The  Order  to 
show  Cause  specifically  states  that 
Respondent  had  30  days  from  the  date 
of  receipt  of  the  order  to  request  a 
hearing.  The  Order  to  Show  Cause  was 
received  on  January  20, 1999,  and  no 
correspondence  did  not  specifically 
request  a  hearing  and  was  clearly 
outside  the  30-day  period  for  requesting 
a  hearing.  Nonetheless,  Judge  Randall 
gave  Respondent  a  second  chance  to 
request  a  hearing.  Respondent  was  give 
until  May  14, 1999,  yet  Respondent's 
letter  requesting  the  hearing  was  not 
filed  with  DEA  until  May  19, 1999, 
again  outside  the  allotted  time  period. 
Therefore,  Respondent  is  deemed  to 
have  waived  his  right  to  a  hearing  and 
the  Deputy  Administrator  now  enters 
his  final  order  in  this  matter  without  a 
hearing  and  based  on  the  investigative 
file  pursuant  to  21  CFR  1301.43(d)  and 
(e)  and  1301.46. 

The  Deputy  Administrator  finds  that 
Respondent  currently  possesses  DEA 
Certificates  of  Registration  BC23355912 
and  BC5019395,  issued  to  him  in 
Nevada.  The  Deputy  Administrator 
further  finds  that  on  April  24, 1997,  the 
Board  of  Medical  Examiners  of  the  State 
of  Nevada  (Board)  ordered  the  summary 
suspension  of  Respondent's  license  to 
practice  medicine  in  Nevada  pending 
further  proceedings.  Thereafter,  on  July 
15, 1997,  the  Board  revoked 
Respondent's  Nevada  medical  license. 
Therefore,  the  Deputy  Administrator 
finds  that  Respondent  is  not  currently 
authorized  to  practice  medicine  in 
Nevada,  and  it  is  reasonable  to  infer  that 
he  is  also  not  authorized  to  handle 
controlled  substances  in  that  state. 

DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  audiority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  See  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

Here  it  is  clear  that  Respondent  is  not- 
currently  authorized  to  practice 
medicine  and  handle  controlled 
substances  in  Nevada.  As  a  result,  he  is 
not  entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
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Ac  1  ainistration,  pursuant  to  the 

lority  vested  in  him  by  21  U.S.C.  823 
1 824  and  28  CFR  0.100(b)  and  0.104, 
kby  orders  that  DEA  Certificates  of 
jistration  602335912  and 
BG3019395,  previously  issued  to  Bryant 
D.  [thomiak,  M.D.,  be,  and  they  hereby 
are,'  revoked.  The  Deputy  Administrator 
further  orders  that  any  pending 
applications  for  the  renewal  of  such 
re^trations,  be,  and  they  hereby  are, 
dehjied.  This  order  is  effective 
Se|)|tember  7, 1999. 

lj«ed:  July  27,  1999. 
Don^e  R.  Marshall, 
Demtty  Administrator. 
[FH  Doc.  99-20239  Filed  8-5-99;  8:45  am] 


BILUNa 


i  CODE  4410-0»-«l 


DEPARTMENT  OF  JUSTICE 

Drub  Enforcement  Administration 

Maifjufacturer  of  Controlied 

i;  Notice  of  Registration 

'  Notice  dated  Agril  26, 1999,  and 
published  in  the  Federal  Register  on 
Mapr  7,  1999,  (64  PR  24678),  Dupont 
Phi^maceuticals,  1000  Stewart  Avenue, 
Gai-flen  City,  New  York  11530,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
thej  pasic  classes  of  controlled 
substances  listed  below: 


Drug 


Ox)(kxione(9143)  .... 
Hy^rixodone  (9193) . 
Oxyrtiorphone  (9652) 


Schedule 


-'nie  firm  plans  to  manufactiue  the 
lisrad  controlled  substances  to  make 
finished  products. 

N6  comments  or  objections  have  been 
recaved.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Dupont  Pharmaceuticals 
to  n^ulacture  the  listed  controlled 
sub^ances  is  consistent  with  the  public 
into^t  at  this  time.  DEA  has 
invastigated  Dupont  Pharmaceuticals  on 
a  rmiilar  basis  to  ensiu«  that  the 
coim>any's  continued  registration  is 
co49stent  with  the  public  interest. 
These  investigations  have  included 
insiibction  and  testing  of  the  company's 
physical  seciuity  systems,  audits  of  the 
coqipany's  records,  verification  of  the 
contibany's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
coni^any's  backgroimd  and  history. 
Th^iefore,  pursuant  to  21  U.S.C.  823 
an^  28  CFR  0.104,  the  Deputy  Assistant 
Adii  inistrator,  Office  of  Diversion 


Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  July  22,  1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration . 

[PR  Doc.  99-20229  Filed  8-5-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  98-27] 

Roger  Lee  Kinney,  M.D.;  Grant  of 
Restricted  Registration 

On  March  17, 1998,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Roger  Lee  Kinney, 
M.D.  (Respondent)  of  Sapulpa, 
Oklahoma,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  his  appUcation  for 
registration  as  a  practitioner  piu-suant  to 
21  U.S.C.  823(f),  for  reason  that  his 
registration  would  be  inconsistent  with 
the  public  interest. 

By  letter  dated  April  15, 1998, 
Respondent,  through  counsel,  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause.  FoUowing 
prehearing  procedures,  a  hearing  was 
held  in  Tulsa,  Oklahoma  on  July  21, 
1998,  before  Administrative  Law  Judge 
Gail  A.  Randall.  At  the  hearing,  both 
parties  called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  both  parties  submitted 

Eroposed  findings  of  fact,  conclusions  of 
iw  and  argument.  On  January  22, 1999, 
Judge  Randall  issued  her  Recommended 
Rulings,  Findings  of  Fact,  Conclusions 
of  Law,  and  Decision,  recommending 
that  Respondent's  application  for 
registration  be  granted  subject  to  various 
conditions.  Neither  party  filed 
exceptions  to  Judge  Randall's  opinion, 
and  on  April  12, 1999,  Judge  Randall 
transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has  . 
considereid  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fad  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  in  full  the 
recommended  rulings,  findings  of  fact, 
conclusions  of  law  and  decision  of  the 
Administrative  Law  Judge.  His  adoption 


is  in  no  manner  diminished  by  any 
recitation  of  facts,  issues  or  conclusions 
herein,  or  of  any  failure  to  mention  a 
matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
Respondent  graduated  hx)m  medical 
school  in  1966,  and  entered  private 
practice  in  Sapulpa,  Oklahoma  in  1967, 
as  a  general  or  family  practitioner.  He 
has  been  a  staff  member  at  the  only  local 
hospital  for  approximately  30  years. 
There  are  14  active  staff  positions  at  the 
hospital  and  it  serves  a  fairly  rural  area 
consisting  of  approximately  58,000 
people. 

During  the  early  1980s,  Respondent 
purchased  and  ingested  cocaine.  The 
record  is  not  clear  as  to  the  extent  of 
Respondent's  abuse  of  cocaine.  However 
according  to  Respondent;^  he  last 
ingested  cocaine  on  August  8, 1985. 
There  is  also  some  evidence  in  the 
record  that  in  1981,  Respondent 
dispensed  and  distributed  Preludin,  a 
Schedule  11  controlled  substance,  not  in 
the  usual  course  of  his  professional 
practice  or  for  legitimate  medical  or 
research  purposes. 

In  1985,  a  federal  grand  jury  charged 
Respondent  with  an  82-coimt 
indictment,  which  include  counts  for 
illegal  distribution  of  a  controlled 
substance,  conspiracy  to  distribute 
cocaine,  and  income  tax  evasion. 
According  to  Respondent,  he  pled  guilty 
to  at  least  14  felony  coimts,  among 
them,  conspiracy,  illegal  distribution, 
and  tax  evasion,  and  he  was  sentenced 
to  four  years  incarceration.  However, 
the  Deputy  Administrator  is  unable  to 
determine  exactly  what  charges 
Respondent  was  convicted  of,  since  no 
judgment  order  was  entered  into 
evidence.  Further,  while  Respondent 
pled  gmlty  to  some  charges  and  he 
admitted  in  his  1990  application  for  a 
T)EA  Certificate  of  Registration  that  he 
has  been  convicted  of  illegal 
distribution  of  controlled  substances 
"which  stemmed  from  a  problem  of 
substance  abuse,"  the  Government  did 
not  present  any  evidence  of  the 
underlying  fact  of  the  investigation 
which  led  to  Respondent's  indictment 
and  ultimate  conviction.  Therefore,  the 
Deputy  Administrator  is  unable  to 
determine  the  extent  and  severity  of 
Respondent's  unlawful  conduct 

Respondent  consented  to  the 
suspension  of  his  medical  license 
during  the  period  of  his  incarceration. 
Thereafter,  on  February  24, 1986,  the 
Oklahoma  State  Board  of  Medical 
Examiners  (Board)  suspended 
Respondent's  medical  license.  While 
incarcerated,  Respondent  participated 
in  a  drug  rehabilitation  program.  His 
sentence  was  later  reduced  to  three 
years  incarceration  because  of  his 
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cooperation  with  the  Government,  and 
he  ultimately  served  approximately  20 
to  22  months  of  his  sentence  before 
being  released. 

Upon  his  release,  Respondent  spent 
four  months  at  a  halfway  house,  where 
he  was  subject  to  random  drug  testing 
six  times  per  month.  Following  his  stay 
at  the  halfway  house.  Respondent  was 
on  court-ordered  probation  for  four 
years,  during  which  time  he  was 
randomly  tested  for  drugs  once  or  twice 
a  month.  According  to  Respondent,  he 
never  failed  any  of  these  drug  tests,  and 
the  Government  presented  no  evidence 
to  the  contrary.  Following  his 
incarceration.  Respondent  participated 
for  several  years  in  an  impaired 
physicians  group  that  met  weekly. 
Respondent  testified  that  he  stopped 
participating  in  any  drug  rehabilitation 
programs  or  support  groups  in  1995, 
"because  I  didn't  seem  to  have  any 
inclination  to  do  drugs  anymore." 

On  May  19. 1987,  the  Board 
conditionally  reinstated  Respondent's 
medical  license  and  placed  it  on 
probation  for  five  years.  Among  the 
conditions  imposed  by  the  Bowd  were 
that  Respondent  could  not  prescribe, 
administer  or  dispense  controlled 
substances  without  specific  approval 
bota  the  Board;  that  he  would  submit  to 
biological  fluid  testing  at  his  expense; 
and  that  he  would  abstain  fit>m 
personally  using  alcohol  or  any 
controlled  substance  unless  lawfully 
prescribed  by  his  physician.  Thereaifter, 
on  October  19, 1987,  the  Board  modified 
its  previous  order,  thereby  allowing 
Respondent  to  prescribe,  administer  or 
dispense  controlled  substances  "for 
emergency  room  in-patients  under  the 
conditions  that  a  fully  licensed 
physician  countersign  the  order  within 
36  hours  and  *  *  *  that  no  controlled 
dangerous  substances  may  be  taken  off 
the  premises  of  the  emergency  room  by 
any  patient."  Respondent  complied 
with  these  conditions. 

As  a  result,  the  Board  terminated 
Respondent's  probation  effective 
October  26, 1989.  In  its  "Order 
Terminating  Probation,"  the  Board 
commended  Respondent  for  his 
compliance  with  the  terms  and 
conditions  of  his  probation.  Once  his 
probation  was  terminated,  there  were  no 
restrictions  on  Respondent's  ability  to 
prescribe,  dispense  or  administer 
controlled  substances  in  the  hospital, 
using  the  hospitals's  DEA  registration 
nimiber.  The  pharmacist  at  the  hospital 
testified  that  Respondent  has  never 
asked  her  to  fill  a  controlled  substance 
prescription  for  one  of  Respondent's 
outpatients. 

On  January  31, 1990,  the  Oklahoma 
State  Bureau  of  Narcotics  and 


Dangerous  Drugs  Control  (OBN)  foimd 
that  Respondent  was  addicted  to 
cocaine  and  had  been  convicted  of  a 
felony;  denied  Respondent's  request  for 
a  state  controlled  substance  registration 
at  that  time;  but  granted  the  registration 
with  an  effective  date  of  June  1, 1990. 
There  is  no  evidence  that  Respondent 
has  misused  his  state  controlled 
substance  license  since  it  was 
reinstated. 

On  June  8, 1990,  Respondent 
submitted  an  application  for  a  DEA 
Certificate  of  Registration.  In 
investigating  this  application,  a  DEA 
investigator  visited  16  area  pharmacies 
to  gather  information  Respondent's 
prescribing  habits.  During  the  course  of 
this  pharmacy  survey,  the  investigator 
discovered  a  prescription  written  by 
Respondent  on  December  11, 1991,  for 
Tiissi-Organidin,  a  Schedule  V 
controlled  substance.  Tussi-Organidin  is 
a  cough  syrup  that  contains  codeine 
phosphate.  "There  is  also  a  non- 
controlled  substance  called  Tussi- 
Organidin  DM,  which  contains 
dextromethorphan  rather  than  codeine. 
Since  Tussi-Organidin  is  a  controlled 
substance.  Respondent  was  not 
authorized  at  that  time  to  issue  a 
prescription  for  it  for  a  clinic  patient; 
but,  he  was  authorized  to  prescribe 
Tussi-Organidin  DM.  Further, 
Respondent  was  authorized  at  that  time 
to  issue  a  prescription  for  Tussi- 
Organidin  in  a  hospital  setting. 
Therefore^  is  it  possible  that  Respondent 
simply  forgot  to  put  the  "DM"  on  the 
prescription  for  Tussi-Organidin.  Had 
"DM"  been  written  on  the  prescription, 
it  would  have  been  for  a  non-controlled 
substance  and  it  would  have  been 
lawfully  prescribed  by  Respondent  for 
his  clinic  patient. 

In  investigating  the  origin  of  this 
prescription,  the  investigator  was  told 
by  au'unnamed  person  "to  discount  it 
being  written  by  Dr.  Kinney  *  •  *  [it] 
was  going  to  be  changed  to  another 
physician's  name  and  DEA  niunber." 
Respondent  was  not  informed  that  the 
prescription  as  written  was  inacciuate, 
and  DEA  did  not  contact  the  patient  as 
part  of  the  investigation.  According  to 
Respondent,  the  individual  had  been  a 
patient  of  his  for  a  number  of  years. 

As  a  result  of  this  investigation,  an 
order  to  Show  Cause  was  issued 
proposing  to  deny  Respondent's  1990 
application  for  a  DEA  Certificate  of 
Registration.  Before  the  case  could 
proceed  to  a  hearing  however, 
Respondent  withdrew  his  application. 
DEA  has  not  conducted  any 
investigation  of  Respondent  since  this 
1991  investigation. 

At  some  point  following  his 
reinstatement  by  the  Board,  Respondent 


practiced  medicine  part-time  at  a 
medical  clinic  owned  by  the  local 
hospital.  While  there.  Respondent 
prescribed  injectable  Nubain,  a  non- 
controlled  substance,  to  his  patients.  At 
some  point,  the  clinic  manager  told 
Respondent  that  she  would  no  longer 
maintain  a  supply  of  Nubain  because  of 
Respondent's  past  licensing  history. 
Because  there  are  very  few  non- 
controlled  analgesics  that  can  be 
substituted  for  Nubain,  Respondent 
began  purchasing  injectable  Nubain 
fix)m  pharmacies  to  administer  to  his 
patients. 

When  Respondent  left  the  clinic  and 
only  practiced  at  the  hospital,  he 
stopped  purchasing  Nubain,  because  the 
hospital  pharmacy  maintained  a  supply 
of  it.  In  addition,  the  clinic  where 
Respuudeul  cuiTeully  works  also 
purchases  Nubain  for  clinic  use. 
According  to  Respondent,  he  has  never 
self-administered  Nubain,  and  the 
Government  did  not  present  any 
evidence  that  Respondent  was  using  or 
abusing  Nubain,  or  that  he  was 
unlawfully  prescribing  it  for  his 
patients. 

Respondent  submitted  another 
application  for  registration  with  DEA 
dated  October  16, 1996.  According  to 
Respondent,  it  is  becoming  increasingly 
difficult  for  him  to  treat  patients,  since 
he  is  unable  to  participate  in  many 
managed  care  programs  without  a  DEA 
registration. 

Currentiy,  Respondent  has  staff 
privileges  at  the  local  hospital.  At  the 
hospital.  Respondent  also  performs 
surgery,  serves  as  anesthesiologist, 
works  in  the  emergency  room,  and  is  the 
director  of  the  Skilled  Nursing  Unit. 
Typically,  Respondent  is  in  surgery  five 
days  a  week  as  the  primary  surgeon  or 
the  practicing  anesthesiologist.  Also, 
Respondent  currentiy  works  at  a  clinic 
that  is  owned  by  the  hospital. 

Presentiy,  Respondent  tries  to  treat 
his  clinic  patients  without  the  use  of 
controlled  substances.  However,  if  a 
controlled  substance  is  necessary, 
Respondent  refers  patients  directiy  to 
another  physician  who  is  considered  the 
"patriarch"  of  the  hospital  or 
Respondent  asks  him  to  consult  on  a 
case  and  to  prescribe  a  controlled 
substance  for  the  patient  if  necessary. 
However,  this  physician  is  93  years  old 
with  significant  health  problems,  and 
will  likely  not  be  practicing  for  too 
much  longer.  If  Respondent  does  not 
have  his  own  DEA  registration  and  this 
other  physician  retires.  Respondent  will 
need  to  find  another  physician  to 
examine  his  patients  and  prescribe 
controlled  substances  when  necessary. 

Respondent's  handling  of  controlled 
substances  at  the  hospited  is  subject  to 
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several  levels  of  review.  Respondent's 
orders  have  never  been  questioned  or 
Brsed.  Respondent  has  been  "in  good 


St 


m 


iding"  widi  the  hospital  at  all  time, 
ihe  number  of  patients  requiring 
_  dical  care  in  the  Sapulpa  area  has 
increased  significantly  in  recent  years.  If 
Respondent  is  not  granted  a  DEA 
reg  stration,  medical  care  in  Sapulpa 
w^^ld  suffer  since  he  would  be  unable 
tat  a  number  of  patients  because  he 
ot  allowed  to  participate  in  managed 
,  b  programs. 

Based  upon  Respondent's  testimony 
le  hearing,  it  is  clear  that  he 
ignizes  the  unlawfulness  of  his  prior 
duct  and  appreciates  the 
consequences  of  such  activities. 

Pursuant  to  21  U.S.C.  823(f),  the 
Ddputy  Administrator  may  deny  an 
application  for  a  DEL>*i  Certificate  uf 
Registration,  if  he  determines  that  the 
registration  would  be  inconsistent  with 
th*  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
cop  sidered  in  determining  the  public 
interest: 

li)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 
|4)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

p)  The  applicant's  conviction  record 
unqer  Federal  or  State  laws  relating  to 
th9  Manufacture,  distribution,  or 
disDensing  of  controlled  substances. 

(A)  Compliance  with  applicable  State, 
Feojeral,  or  local  laws  relating  to 
ht}lled  substances. 
)  Such  other  conduct  which  may 
iten  the  public  health  and  safety, 
lese  factors  are  to  be  considered  in 
disjunctive;  the  Deputy 
Adihinistrator  may  rely  on  any  one  or  a 
conbination  of  fectors  and  may  give 
eaai  factor  the  weight  he  deems 
app^priate  in  determining  whether  a 
reg|istration  shoidd  be  revoked  or  an 
application  for  registration  denied.  See 
HeiBry  J.  Schwarz,  Jr.,  M.D.,  54  PR  16422 
(1S»9). 

I  l^arding  factor  one,  it  is  undisputed 
that  the  Board  suspended  Respondent's 
medical  license  in  1986,  but  hen 
conditionally  reinstated  it  in  1987  and 
plaiqed  it  on  probation  for  five  years. 
Th^  in  1989,  the  Board  lifted  the 
resection  from  Respondent's  medical 
licetise  and  terminated  the  probationary 
peidpd.  It  is  also  imdisputed  that  the 
OBI  I  initially  denied  Respondent's 
app!  ication  for  a  state  controlled 
sup!  tance  registration,  but  then  granted 
hicii  such  a  registration  in  June  1990. 
Thim,  Respondent  has  had  an 
unrestricted  medical  license  in 
Oklahoma  since  1989  and  has  been 
authorized  to  handle  controlled 


CO 


th 


substances  in  that  state  since  1990.  As 
Judge  Randall  stated,  "[bjy  reinstating 
both  these  licenses,  over  eight  years  ago, 
the  Board  and  the  OBN  have  asserted 
their  belief  that  the  Respondent  is  not  a 
threat  to  the  health  or  safety  of  the 
citizens  of  Oklahoma." 

Factors  two  and  four,  Respondent's 
experience  in  handling  controlled 
substances  and  his  compliance  with 
applicable  controlled  substance  laws, 
are  clearly  relevant  in  determining  the 
public  interest  in  this  matter. 
Respondent  admitted  that  he  pimrhased 
and  abused  cocaine  in  the  early  1980's. 
However,  according  to  Respondent  he 
has  been  drug-fi«e  since  1985. 

In  addition,  based  upon  his  guilty 
pleas  to  a  number  of  criminal  charges, 
there  is  evidence  that  Respondent 
illegally  distributed  Preiudin  in  the 
early  1980s.  However,  without  any 
evidence  of  the  imderlying  facts  Aat  led 
to  Respondent's  guilty  pleas,  the  Deputy 
Administrator  is  imable  to  determine 
the  extent  and  severity  of  this  illegal 
activity.  Nonetheless,  the  Government 
has  established  that  at  least  to  some 
extent,  Respondent  improperly  handled 
controlled  substances  and  violated 
relevant  controlled  substance  laws  in 
the  early  1980s. 

More  recenUy,  the  Government 
presented  evidence  that  in  1991, 
Respondent  issued  a  prescription  for  the 
controlled  substance  Tussi-Organidin  to 
a  clinic  patient,  when  he  was  not 
authorized  to  do  so.  As  Judge  Randall 
stated,  "[clonsiderd  alone,  this  assertion 
satisfies  the  Government's  prima  facie 
burden."  However  like  Judge  Randall, 
the  Deputy  Administrator  finds 
Respondent's  evidence  concerning  this 
allegation  compelling.  Respondent  was 
authorized  to  prescribe  Tussi-Organidin 
in  a  hospital  setting  using  the  hospital's 
DEA  registration  niunber.  Fiuther,  he 
was  authorized  to  prescribe  Tussi- 
Organidin  DM,  a  non-controlled 
substance,  to  his  clinic  patients.  Since 
this  was  the  only  improper  prescription 
found  during  the  DEA  in  investigator's 
siuvey  of  16  pharmacies.  Respondent's 
contention  is  credible  that  he  simply 
forgot  to  write  "DM"  on  the  prescription 
for  his  cUnic  patients:  As  Judge  Randall 
noted,  "the  seiziu^  of  only  one 
prescription  indicates  that  there  was  no 
pattern  of  unauthorized  prescribing  by 
the  Respondent  during  this  time  fiame." 
The  Deputy  Administrator  agrees  with 
Judge  Randall  that  "the  existence  of  this 
single  prescription  dated  in  1991  for 
Tussi-Organidin  lends  little  support  to 
the  Government's  position  that  granting 
the  Respondent's  application  in  1999  is 
inconsistent  with  the  public  interest." 
The  Deputy  Administrator  finds  that 
while  Respondent's  behavior  in  the 


early  1980s  is  troubling,  it  is  also 
significant  that  other  than  the  one 
prescription  in  1991,  there  have  been  no 
allegations  of  any  improper  handling  of 
controlled  substances.  In  fact. 
Respondent  has  been  handling 
controlled  substances  in  a  hospital 
setting  using  the  hospital's  DEA 
registration  number  for  a  number  of 
years  without  any  problems  or 
questionable  conduct. 

As  to  factor  three,  it  is  undisputed 
that  Respondent  was  convicted  of 
charges  related  to  the  illegal  distribution 
of  a  controlled  substance  and 
conspiracy.  Respondent  was 
incarcerated  for  20  to  22  months,  and 
after  spending  four  months  in  a  halfway 
house,  he  was  placed  on  probation  for 
four  years.  RespnnHpnt  snnrpssfiiHy 
completed  his  probation. 

Regarding  factor  five,  the  Government 
argues  that  Respondent's  purchase  of 
Nubain  during  1990  and  1991,  is 
evidence  of  other  conduct  which  may 
threaten  the  public  health  and  safety. 
The  Government  contends  that 
Respondent's  explanation,  that  he 
purchased  the  Nubain  to  administer  to 
his  patients,  was  not  credible.  However, 
the  Government  has  the  burden  of  proof 
in  these  proceedings.  The  mere  fact  that 
Respondent  purchased  Nubain  is  not 
evidenced  of  any  wrongdoing.  The 
Government  did  not  present  any 
evidence  that  Respondent's  purchase  of 
this  non-controlled  substance  was 
improper.  To  the  contrary,  Respondent 
was  authorized  to  handle  Nubain  at  that 
time.  Respondent  explained  that  he 
purchased  the  Nubain  because  the  clinic 
where  he  was  then  employed  stopped 
stocking  the  drug,  and  he  ceased 
purchasing  Nubain  once  it  became 
available  to  him  to  dispense  to  his 
patients  at  the  hospital. 

Also  relevant  under  this  factor  is 
Respondent's  abuse  of  cocaine.  While  it 
is  troubling  that  Respondent  stopped 
actively  participating  in  a  recovery 
program  in  1995,  he  has  not  illegally 
used  drugs  since  August  1985. 

The  Deputy  Administrator  concludes 
that  Respondent's  conduct  in  the  early 
1980s  and  his  lack  of  ongoing 
participation  in  a  recovery  program 
weirrants  concern  as  to  whether 
Respondent  can  be  trusted  to 
responsibly  handle  controlled 
substances.  However,  Respondent  has 
accepted  responsibility  for  his  past 
misconduct;  he  has  complied  with  all  of 
the  terms  of  his  criminal  probation,  as 
well  as  the  restrictions  placed  on  his 
medical  license  by  the  Board;  there  is 
only  one  instance  of  questionable 
prescribing  since  the  early  1980s;  and 
he  has  not  abused  controlled  since  1985. 
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Additionally,  the  Deputy 
Administrator  finds  it  significant  that 
without  a  DEA  registration.  Respondent 
is  unable  to  effectively  contribute  to  the 
medical  care  of  the  Sapulpa  community. 
There  are  only  14  active  physicians 
employed  by  the  sole  hospital 
responsible  for  the  care  and  treatment  of 
approximately  58,000  people.  Because 
Respondent  caimot  independently 
handle  controlled  substances  and  is 
unable  to  participate  in  managed  care 
programs,  the  other  physicians  at  the 
hospital  must  handle  more  than  their 
share  of  the  patients. 

The  Deputy  Administrator  concludes 
that  based  upon  a  review  of  the  record, 
denial  of  Respondent's  application  is 
not  warranted.  However,  the  Deputy 
Administrator  concius  with  Judge 
Randall's  conclusion  that  although,  "the 
Respondent  should  be  allowed  the 
opportunity  to  demonstrate  that  he  can 
now  handle  the  responsibilities  of  a 
DEA  registrant,  *  *  *  the  public 
interest  would  best  be  served  by 
monitoring  the  Respondent's  handling 
of  controlled  substances  during  the  first 
registration  period."  hnposing 
conditions  upon  Respondent's 
registration,  "will  allow  the  Respondent 
to  demonstrate  that  he  can  responsibly 
handle  contioUed  substances  in  his 
medical  practice,  ]ret  simultaneously 
protect  the  public  by  providing  a 
mechanism  for  rapid  detection  of  any 
improper  activity  related  to  controlled 
substances."  Steven  M.  GardnOT,  M.D., 
51  PR  12576  (1986). 

Tlierefore,  the  Deputy  Administrator 
agrees  with  Judge  Randall's 
reconmiendation  that  Respondent's 
application  for  registration  be  granted, 
pursuant  to  the  following  restrictions  for 
three  years  bom  the  date  of  issuance  of 
the  DEA  Certificate  of  Registration: 

(1)  On  a  quarterly  basis.  Respondent 
shall  provide  the  DEA  Oklahoma  City 
Resident  Office  with  a  log  of  his 
handling  of  controlled  substances 
outside  of  the  Bartlett  Hospital  setting. 
This  log  should  include  at  a  minimum 
the  date  the  controlled  substance  was 
prescribed,  administered,  or  dispensed; 
the  patient's  complaint;  the  name, 
dosage,  and  quantity  of  the  controlled 
substance  prescribed,  administered,  or 
dis{>ensed;  and  the  date  that  the 
medication  was  last  prescribed, 
administered,  or  dispensed  to  that 
patient,  as  well  as  the  amount  last 
provided  to  that  patient.  If  no  controlled 
substance  are  prescribed,  administered, 
or  dispensed  diuing  a  given  quarter. 
Respondent  shall  indicate  that  fact  in 
writing,  in  lieu  of  submission  of  the  log. 

(2)  Respondent  shall  notify  the  DEA 
Oklahoma  City  Resident  Office  of  any 


action  taken  by  any  state  upon  his 
medical  license  or  upon  his 
authorization  to  handle  controlled 
substance  in  any  state.  Such  notification 
shall  occur  within  30  days  of  any  state 
action. 

(3)  Respondent  shall  notify  the  DEA 
Oklahoma  City  Resident  Office  within 
30  days  of  any  change  in  his 
emplojrment. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  the  application  for 
registration  submitted  by  Roger  Lee 
Kinney,  M.D.,  be,  and  it  hereby  is, 
granted  subject  to  the  above  described 
restrictions.  This  order  is  effective  upon 
the  issuance  of  the  DEA  Certificate  of 
Registration,  but  no  later  than 
September  7, 1999. 

Dated:  July  27, 1999. 
Dmuiie  R.  Manhall, 

Deputy  Administrator. 

[FR  Dcx:.  9»-20231  Filed  &-5-99;  8:45  am] 

■aUNG  CODE  441IHW-M 


DEPARTMENT  OF  JUSTICE 

Drug  EnforcMiMnt  Administralion 

Lawaon  and  Associations;  Denial  of 
Application 

On  November  5, 1998,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Lawson  and 
Associates,  of  Nashville,  Tennessee, 
notifying  it  of  an  opportimity  to  show 
cause  as  to  why  DEA  should  not  deny 
its  application  for  a  DEA  Certificate  of 
Registration  as  a  researcher  purauant  to 
21  U.S.C.  823(f),  for  reason  that  is  not 
currently  authorijwd  to  handle 
controlled  substances  in  the  State  of 
Tennessee.  The  order  also  notified 
Lawson  and  Associates  that  should  no 
request  for  a  hearing  be  filed  within  30 
days  of  receipt  of  the  Order  to  Show 
Cause,  its  hearing  right  would  be 
deemed  waived. 

DEA  received  a  signed  receipt 
indicating  that  the  Order  to  Show  Cause 
was  received  on  November  23, 1998.  No 
request  for  a  hearing  or  any  other  reply 
was  received  by  the  DEA  from  Lawson 
and  Associates  or  anyone  purporting  to 
represent  it  in  this  matter.  Therefore,  the 
Deputy  Administrator,  finding  that  (1) 
30  days  have  passed  since  the  receipt  of 
the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Lawson  and 


Associates  is  deemed  to  have  waived  its 
hearing  right.  After  considering  material 
from  the  investigative  file  in  this  matter, 
the  Deputy  Administrator  now  enters 
his  final  order  without  a  hearing 
pursuant  to  21  CFR  1301.43(d)  and  (e) 
and  1301.46. 

The  Deputy  Administrator  finds  that 
DEA  registers  dog  handlers  as 
researchers  pursuant  to  21  U.S.C.  823(f). 
The  Deputy  Administrator  further  finds 
that  there  is  a  letter  in  the  investigative 
file  dated  June  9, 1997.  from  the 
Tennessee  Board  of  Pharmacy  which 
indicates  that  Lawson  and  Associates 
was  issued  a  license  as  a  dog  handler  on 
November  15, 1995,  but  that  the  license 
expired  on  November  30, 1996,  and  has 
not  been  renewed.  Lawson  and 
Associates  did  not  present  any  evidence 
to  indicate  that  it  was  currently  licensed 
in  Tennessee  as  a  dog  handler. 

The  Deputy  Administrator  concludes 
that  Lawson  and  Associates  is  not 
currently  licensed  as  a  dog  handler  in 
the  State  of  Tennessee  and  therefore,  it 
is  reasonable  to  infer  that  it  is  not 
currently  authorized  to  handle 
controlled  substances  in  that  state.  The 
DEA  does  not  have  the  statutory 
authority  imder  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  states  authority  to  handle 
controlled  substances  in  the  state  in 
which  it  conducts  its  business.  See  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62 
FR.  16193  (1997):  Demetris  A.  Green, 
M.D.,  61  FR  60.728  (1996);  Dominick  A. 
Ricci,  M.D..  58  FR  51104  (1993). 

Here  it  is  clear  that  Lawson  and 
Associates  is  not  ciurently  authorized  to 
handle  controlled  substances  in  the 
State  of  Tennessee.  As  a  result,  it  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Adnunistration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration  submitted  by  Lawson  and 
Associates,  be,  and  it  hereby  is,  denied. 
This  order  is  effective  August  6, 1999. 

Dated:  July  27. 1999. 
Donnie  R.  Nfarshall, 

Deputy  Administrator. 

(FR  Doc.  99-20234  Filed  8-5-99;  8:45  am] 
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DpARTMENT  OF  JUSTICE 

Di  t  ig  Enforcement  Administration 

InlportM'  of  Controlled  Substances; 

J  Ice  of  Registration 
y  Notice  dated  April  26, 1999,  and 
lished  in  the  Federal  Register  on 
7, 1999,  (64  PR  24679),  Noramco  of 
Delaware,  Inc.,  Division  of  McNeilab, 
I,  500  Old  Swedes  Landing  Road, 
Imington,  Delaware  19801,  made 
plication  by  renewal  to  the  Drug 
forcement  Administration  to  be 
^stered  as  an  importer  of  the  basic 
cltakses  of  controlled  substances  listed 
be  Ipw: 


0|MUI 


P<iW 


Drug 


im,  raw  (9600)  

Straw  Concentrate  (9670) 


Schedule 


the  firm  intends  to  import  the  listed 
CO  ntrolled  substances  to  produce 
coaeine  phosphate,  codeine  sulfate, 
mcirphine  sulfete,  oxycodone  and 
h]  locodone. 

^0  comments  or  objections  have  been 
ived.  DEA  has  considered  the 
ors  in  Title  21,  United  States  Code, 
on  823(a)  and  determined  that  the 
stration  of  Noramco  of  Delaware, 
to  import  the  listed  controlled 
ances  is  consistent  with  the  public 
inUrest  and  with  United  States 
oljl^gations  vmder  international  treaties, 
co(itventions,  or  protocols  in  effect  on 
M&y  1, 1971,  at  this  time.  DEA  has 
injviestigated  Noramco  of  Delaware,  Inc. 
on  ia  regular  basis  to  ensure  that  the 
cc^ipany's  continued  registration  is 
consistent  with  the  public  interest. 
^  itee  investigations  have  included 

spection  and  testing  of  the  company's 
pnysicai  security  systems,  audits  of  the 
pany's  records,  verification  of  the 
pany's  compliance  with  state  and 

laws,  and  a  review  of  the 
pany's  background  and  history. 

lore,  pursuant  to  Section  1008(a) 
le  Controlled  Substances  Import  and 
rt  Act  and  in  accordance  with  Title 
ICode  of  Federal  Regulations,  section 
1.34,  the  above  firm  is  granted 
re^stration  as  an  importer  of  the  basic 
cl«$ses  of  controlled  substances  listed 


Th< 

infi 
phi 


ited:  July  1, 1999. 

Deputy  Assistant  Administrator,  Office  cf 

Diversion  Control.  Drug  Enforcement 

Aiukiinistmtion. 

[FR  Doc.  99-20228  Filed  8-5-99;  8:45  am] 

MLUNQ  CODE  4140-OS-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Dodwt  No.  99-18] 

Vincent  G.  Rhoden,  D.P.M.;  Revocation 
of  Registration 

On  January  21, 1999,  the  Deputy 
Assistant  Administrator,  Officer  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Vincent  G.  Rhoden, 
D.P.M.  (Respondent)  of  California, 
notifying  him  of  an  opportimity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration 
BR5050860  pursuant  to  21  U.S.C. 
824(a)(3),  and  deny  any  pending 
applications  for  renewal  of  such 
registration  pursuant  to  21  U.S.C.  823(f), 
for  reason  that  he  is  not  ciurentiy 
authorized  to  handle  controlled 
substances  in  the  State  of  California. 

By  letter  dated  March  1, 1999, 
Respondent  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  On  March  8, 1999,  Judge 
Bittner  issued  an  Order  for  Prehearing 
Statements.  In  lieu  of  filing  a  prehearing 
statement,  the  Government  filed  a 
Motion  for  Summary  Disposition  on 
March  29, 1999,  alleging  that 
Respondent  is  currenUy  registered  with 
DEA  to  handle  controlled  substances  in 
the  State  of  California,  however  he  is 
currently  without  state  authority  to 
handle  controlled  substances  in  that 
state.  On  April  19, 1999,  Respondmt 
filed  his  response  to  the  Government's 
motion  requestingthat  the  proceedings 
be  stayed  for  "at  least  180  days  so  that 
[he]  may  explore  all  available  judicial 
remed[ies]  for  a  questionable  decision 
that  was  rendered  against  [him].  In 
addition,  Respondent  stated  that  there 
have  been  no  complaints  regarding  his 
use  of  his  DEA  Certificate  of 
Registration  and  that  he  intends  to 
return  to  the  practice  of  medicine. 
However,  Respondent  did  not  deny  that 
he  was  not  currently  authorized  to 
handle  controlled  substances  in 
California. 

On  April  22, 1999,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Riding,  finding  that  Respondent  lacks 
authorization  to  handle  controlled 
substances  in  the  State  of  California; 
granting  the  Government's  Motion  for 
Summary  Disposition:  and 
recommending  that  Respondents  DEA 
Certificate  of  Registration  be  revoked. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  May  24, 1999,  Judge 
Bittner  transmitted  the  record  of  these 


proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Decision  of 
the  Administrative  Law  Judge. 

The  Deputy  Administrator  finds  that 
the  Board  of  Pediatric  Medicine, 
Department  of  Consumer  Affairs,  State 
of  California,  revoked  Respondent's 
license  to  practice  pediatric  medicine 
effective  January  14, 1998.  Respondent 
does  not  deny  that  his  medical  license 
has  been  revoked.  As  a  result,  the 
Deputy  Administrator  concludes  that 
Respuiident  is  not  currently  authorized 
to  practice  medicine  in  the  State  of 
California,  and  therefore,  it  is  reasonable 
to  infer  that  he  is  not  ciurenUy 
authorized  to  handle  controlled 
substances  in  that  state. 

The  DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  audiority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  See  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistenUy 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

Here  it  is  clear  that  Respondent  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
California.  As  a  result,  he  is  not  entiUed 
to  a  DEA  registration  in  that  state. 

In  light  of  the  above.  Judge  Bittner 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  The 
parties  did  not  dispute  the  fact  that 
Respondent  is  not  currently  authorized 
to  handle  controlled  substances  in 
California.  Therefore,  it  is  well-setUed 
that  when  no  question  of  feet  is 
involved,  or  when  the  material  fads  are 
agreed  upon,  a  plenary,  adversarial 
proceeding  involving  evidence  and 
cross-examination  of  witnesses  is  not 
required.  See  Jesus  R.  Juarez,  M.D.,  62 
FR  14945  (1997).  The  rationale  is  that 
Congress  does  not  intend  administrative 
agencies  to  perform  meaningless  tasks. 
See  Philip  E.  Kirk,  M.D.,  48  FR  32887 
(1983),  affd;  sub  nom  Kirk  v.  Mullen, 
749  F.2d  297  (6th  Cir.  1984);  see  also 
NLRB  V.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironworkers,  hFL-CLO,  54»F.2d  634 
(9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  Ehug  Enforcement 
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Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BR5050860,  previously 
issued  to  Vincent  G.  Rhoden,  D.P.M.,  be, 
and  it  hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration,  be,  and  they  hereby 
are.  denied.  This  order  is  effective 
September  7, 1999.. 

Dated:  July  27, 1999. 
Doniiie  R.  Marshall, 
Deputy  Administrator. 
(FR  Doc.  99-20236  FUed  8-5-99;  8:45  am] 
oooe  4410-oa-M 


DEPARTMENT  OF  JUSTICE 

Drug  Entorciwnt  Adrelntotrrtlon 
[DocMt  No>  9v*^Q 

Robwt  W.  SiHilliea.  MJ).;  Itovocllon 
Of  neyemooii 

On  Octobw  16. 1998.  the  Deputy 
Assistant  Administrator.  OfBoe  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Ordw 
to  Show  Cause  to  Robert  W.  Shultice. 
MJ}.  (Respondent)  of  Cedar  Rapids. 
loMra.  The  Older  to  Show  Cause  notified 
Dr.  Shultice  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  R^istration 
BS0126272  pursuant  to  21  U.S.C. 
824(aKl)  and  (a)(4).  and  deny  any 
pending  applications  for  rei^wal  of 
such  registration  piusuant  to  21  U.S.C. 
823(f),  for  reason  that  his  continued 
registration  would  be  inconsistent  with 
the  public  interest 

By  lettw  dated  November  12. 1998. 
Respoudent,  through  counsel,  filed  a 
request  fat  a  hearing  and  the  mattor  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittaer.  On  November 
24. 1998,  Judge  Bittner  issued  an  Order 
for  prehearing  Statements.  The 
Government  filed  its  prehearing 
statement  on  December  15. 1998,  and  on 
January  4. 1999,  Respondent  filed  a 
Motion  of  Continuance.  In  his  motion. 
Respondent  indicated  that  he  had 
voluntarily  surrendered  his  license  to 
practice  medicine  mth  the  Iowa  Board 
of  Medical  Examiners  (Medical  Board), 
and  asked  for  an  indefinite  continuance 
of  the  proceedings.  Respondent  attached 
to  his  motion  a  copy  of  a  Statement  of 
Chaiges,  Settlement  Agreement  and 
Final  Order  which  was  approved  by  the 
medical  Board  of  I3ecember  17. 1998,  in 
which  Respondent  agreed  to  voluntarily 
surrender  his  medical  license  no  later 
than  December  11, 1998.  On  January  4, 


1999,  Judge  Bittner  denied  Respondent's 
motion. 

Thereafter,  the  Government  filed  a 
Motion  for  Siunmary  Disposition  on 
January  21, 1999,  alleging  that 
Respondent  was  no  longer  authorized  to 
handle  controlled  substances  in  Iowa, 
where  he  is  registered  with  DEA.  The 
Government  attached  to  its  motion  a 
copy  of  a  letter  dated  January  14. 1999. 
from  the  Iowa  Board  of  Phannacy 
(Pharmacy  Board)  to  Respondent 
informing  him  that  based  on  the 
surrender  of  his  medical  license,  the 
Pharmacy  Board  revoked  his  Iowa 
controlled  substance  registration.  On 
February  5, 1999.  Respondent  filed  his 
Response  to  the  Government's  Motion 
for  Summary  Disposition,  indicating 
that  he  did  not  object  to  the 
Guverument's  motion. 

On  February  8, 1999.  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision,  finding  that  Respondent  lacks 
authorization  to  handle  controlled 
substances  in  Iowa;  granting  the 
Government's  Motion  for  Summary 
Disposition,  and  recommending  thiat 
Respondent's  DEA  Certificate  of 
Registration  be  revoked.  Neither  party 
filed  exceptions  to  her  opinion,  and  on 
April  6. 1999.  Judge  Bittner  transmitted 
the  record  of  these  proceedings  to  the 
Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Decision  of 
the  Administrative  Law  Judge. 

The  Deputy  Administrator  finds  that 
Respondent  voluntarily  surrended  his 
license  to  practice  medicine  in 
December  1998,  and  on  January  14. 
1999,  the  Pharmacy  Board  revoked  his 
Iowa  controlled  substance  registration. 
Therefore,  the  Deputy  Administrator 
finds  that  Respondent  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Iowa,  where 
he  is  rraistered  with  DEA. 

The  DEA  does  not  have  the  statutory 
authority  imder  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handUe 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  See  21 
U.S.C.  802(21).  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
ui^eld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16,193  (1997):  Demetris  A.  Green,  M.D.. 
61  FR  60.728  (1996);  Doniinick  A.  Ricci. 
M.D..  58  FR  51,104  (1993). 

Here  it  is  clear  that  Respondent  is  not 
licensed  to  handle  controlled  substances 


in  the  State  of  Iowa.  Since  Respondent 
lacks  this  authority,  he  is  not  entitled  to 
a  DEA  registration  in  that  state. 

In  light  of  the  above,  Judge  Bittner 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  The 
parties  did  not  dispute  the  fact  that 
Respondent  is  currently  imauthorized  to 
handle  controlled  substances  in  the 
State  of  Iowa.  Therefore,  it  is  well- 
settled  that  when  no  question  of 
material  foot  is  involved,  a  plenary, 
adversary  administrative  proceeding 
involving  evidence  and  cross- 
examiiMtion  of  witnesses  is  not 
obligatory.  See  Philip  E.  Kirk,  MJ).,  48 
FR  32.887  (1983).  aff'd  sub  nom  iOrk  v. 
Mullen.  749  F.2d  297  (6th  Cir.  1984); 
see  also  NLRB  v.  International 
Association  of  Bridge.  Structural  and 
Ornamental  Ironworkers.  AFL-CIO.  549 
F.  2d  634  (9th  Cir.  1977);  United  States 
V.  Consolidated  Mines  &  Smelting  Co., 
44  F.  2d  432  (9th  Cir.  1971). 

According,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration  BS0126272,  previously 
issued  to  Robert  W.  Shultice,  M.D.,  be, 
and  it  hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hoeby 
are.  denied.  This  order  is  effective 
September  7. 1999. 

Dated:  July27, 1999. 
Donnie  R.  Marshall. 
Deputy  Administrator. 
[FR  Doc.  99-20241  Filed  8-5-99;  8:45  am] 
BMJJNQ  CODE  44ie-0»-H 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[DockM  No.  99-17] 

Clarence  J.  Sketch,  DJ>.S.;  Denial  of 
AppUceUon 

On  February  2. 1999.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control  Drug  Enforcement 
Administraticm  (DEA)  issued  ad  Order 
to  Show  Cause  to  Clarence  Sketch. 
D.D.S.  (Respondent)  of  Costa  Mesa. 
California,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  his  application  bx 
registration  as  a  practitioner  pursuant  to 
21  U.S.C.  823(f).  for  reason  that  such 
registration  woiUd  be  inconsistent  with 
the  public  interest.  In  a  letter  to  DEA 
dated  February  25. 1999.  Respondent 
admitted  that  he  abused  his  previous 
DEA  Certificate  of  Registration, 
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i]  1  Heated  that  he  would  not  abuse  his 
p  r  vileges  in  the  hiture,  stated  that  he 
n  3  eds  a  DEA  registration  in  his  practice 

'  dentistry,  and  asked  that  his 
registration  be  reinstated.  However, 
Ri^pondent  did  not  request  a  hearing  on 
thfe  issues  raised  by  the  Order  to  Show 
clause. 

uThereafter,  the  matter  was  docketed 
b^ore  Administrative  Law  Judge  Gail  A. 
RJajndall.  By  letter  dated  March  15,  1999, 
Jikdge  Randall  advised  Respondent  that 
he  did  not  request  a  hearing  in  his 
oruary  25, 1999  letter.  Nonetheless, 
ige  Randall  told  Respondent  that  he 
"  until  March  31, 1999,  to  request  a 
ring,  and  that  failure  to  request  a 
ring  by  that  date,  would  be  deemed 
iraiver  of  his  right  to  a  hearing 
suant  to  21  CFR  1301.43(d). 
!  On  April  13, 1999,  Judge  Randall 
iaaued  an  Order;  Notice  of  Waiver  of 
tiearing  advising  that  she  had  not 
received  a  response  to  her  letter  to 

33|Bpondent  dated  March  15, 1999.  As  a 
$ult.  Respondent  was  deemed  to  have 
^ved  his  opportiuiity  for  a  hearing 
alid  Judge  Randall  terminated  the 
proceedings  before  her. 

Subsequently  the  mater  was 
ti  insmitted  to  the  Deputy  Administrator 
fqr  issuance  of  a  final  agency  decision, 
^er  considering  material  from  the 
festigative  file  in  this  matter,  the 
>uty  Administrator  now  enters  his 
order  without  a  hearing  pursuant 
n  CFR  1301.43(d)  and  (e)  and 
)1.46 
le  Deputy  Administrator  finds  that 
initiated  an  investigation  of 
Respondent  in  May  1996  after  receiving 
^orts  that  Respondent  had  pim:hased 
ze  quantities  of  Schedule  ni  through 
Controlled  substances  from  a  single 

ributor.  A  review  of  the  distributor's 
Voices  revealed  that  Respondent 
piik:hased  over  58,000  dosage  units  of 
Schedule  III  through  V  controlled 
substances  from  this  distributor  between 
28, 1994  and  April  23, 1996. 
May  2, 1996,  during  an  interview 
investigators,  Respondent  admitted 
he  ordered  and  received  controlled 
Mances,  but  claimed  that  he 
sensed  them  to  his  patients.  When 
asiked  for  records  of  receipt  and 

sensation.  Respondent  stated  that  he 
not  maintain  any  records,  except 
wpjat  was  noted  in  the  patient  charts.  It 
w^  also  discovered  that  Respondent 
did  not  have  any  controlled  substances 
01  >  band  as  of  the  date  of  the  interview. 
U  ipn  further  questioning,  Respondent 
ac  ^tted  that  the  controlled  substances 
w<^  not  given  to  his  patients,  but 
instead,  he  sold  them  on  a  monthly 
b«  ^s  for  two  to  three  doUars  per  pill  to 
a '.  Mexican  national.  Respondent 
in :  icated  that  he  was  experiencing 


financial  difficulties  at  the  time.  On 
May  6,  1996,  Respondent  surrendered 
his  previous  DEA  Certificate  of 
Registration. 

Respondent  then  submitted  a  new 
application  for  registration  with  DEA 
dated  July  15, 1998.  He  indicated  on 
this  application  that  he  surrendered  his 
previous  DEA  registration  because  "(ajt 
that  time  I  was  not  doing  a  proper  job 
at  keeping  records." 

On  October  13, 1998,  a  DEA 
investigator  had  a  conversation  with 
Respondent  regarding  his  application 
for  registration.  During  this 
conversation.  Respondent  indicated  that 
he  needs  limited  controlled  substance 
privileges  for  the  treatment  of  his 
patients;  that  he  needs  a  DEA 
registration  in  order  to  be  accepted  as  a 
provider  by  instirance  companies;  that 
he  has  no  contact  with  the  Mexican 
national;  and  that  his  financial  problems 
have  been  resolved  through  bai^jiiptcy 
proceedings. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration,  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  i^rest.  Section  823(f) 
requfres  thanihe  following  factors  be 
considered  in  determining  the  public 
interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufactiue,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  J.  Schwartz,  Jr..  M.D.  54  FR  16422 
(1989). 

The  Deputy  Administrator  finds  that 
there  is  no  evidence  in  the  investigative 
file  regarding  factors  one  and  three. 
However  factors  two  and  four, 
Respondent's  experience  in  dispensing 
controlled  substances  and  his 
compliance  with  applicable  controlled 
substance  laws,  are  clearly  relevant  in 
determining  whether  Respondent's 
registration  with  DEA  would  be  in  the 


public  interest.  By  Respondent's  own 
admission  in  1996,  he  ordered 
controlled  substances  and  then  sold 
them  to  a  Mexican  national  for  no 
legitimate  medical  purpose.  This  is 
clearly  a  violation  of  21  U.S.C.  841(a)(1). 
In  addition.  Respondent  failed  to  keep 
complete  and  accurate  records  of  his 
controlled  substance  handling  as 
required  by  21  U.S.C.  827.  Therefore, 
the  evidence  supports  a  finding  that 
Respondent  diverted  over  58,000  dosage 
units  of  controlled  substances  between 
May  1994  and  April  1996. 

As  to  factor  five,  the  Deputy 
Administrator  finds  it  particularly 
troubling  that  Respondent  was  less  than 
forthcoming  on  his  application  for 
registration  dated  July  15,  1998. 
Respondent  indicated  on  the 
application  that  he  surrendered  his 
previous  DEA  registration  based  upon 
his  failure  to  keep  proper  records. 
Respondent  does  not  mention  the  fact 
that  he  illegally  sold  controlled 
substances  to  a  Mexican  national. 

The  Deputy  Administrator  concludes 
that  there  is  substantial  evidence  in  the 
record  to  support  a  conclusion  that 
Respondent's  registration  with  DEA 
would  be  inconsistent  with  the  public 
interest.  The  Deputy  Administrator 
recognizes  that  Respondent  has 
indicated  that  he  needs  to  be  able  to 
handle  controlled  substances  in  order  to 
adequately  treat  his  patients;  however, 
the  Deputy  Administrator  is  not 
convinced  based  upon  the  evidence  in 
the  record  that  Respondent  can  be 
trusted  to  responsibly  handle  controlled 
substances. 

Accordingly,  the  Deputy 
Administrator  of  the  C^g  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration  submitted  by  Clearance  J. 
Sketch,  D.D.S.  on  July  15, 1998,  be,  and 
it  hereby  is,  denied.  This  order  is 
effective  August  6, 1999. 

Dated:  July  27, 1999. 
Oonnie  R.  Marshall, 

Deputy  Administrator 

[FR  Doc.  99-20233  Filed  8-5-99;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcemant  Administration 

Manufacturar  of  Controllad 
Sutwtancas;  Notica  of  Ragiatration 

By  Notice  dated  April  12.  1999,  and 
published  in  the  Federal  Register  on 
April  27, 1999,  (64  FR  22645),  Stepan 
Company  Natiural  Products  Department, 
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100  W.  Hxinter  Avenue,  Maywood,  New 
Jersey  07607,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Cocaine  (9041) 

II 

Benzoytecgonine  (9180) 

II 

The  firm  plans  to  manufacture  bulk 
controlled  substances  for  distribution  to 
its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Stepan  Company  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Stepan  Company  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  July  22. 1999. 

John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  99-20230  Filed  8-5-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administnrtion 
q^odwt  No.  99-2] 

Dietrich  A.  Stoermer,  M.D.;  Denial  of 
Application 

On  June  5, 1998,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Dietrich  A.  Stoermer, 
M.D.  (Respondent)  of  Las  Vegas, 
Nevada,  llie  Order  to  Show  Cause 
notified  Dr.  Stoermer  of  an  opportunity 
to  show  cause  as  to  why  DEA  should 


not  deny  his  application  for  registration 
as  a  practitioner  pursuant  to  21  U.S.C. 
823(f)  and  824(a)(3),  based  in  part  on  the 
fact  that  he  is  not  currently  authorized 
to  handle  controlled  substances  in 
Nevada. 

On  October  26, 1998.  Respondent 
filed  a  request  for  a  hearing  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  On  November  2, 1998,  Judge 
Bittner  issued  an  Order  requiring 
Respondent  to  file  a  written  statement 
indicating  why  his  more  than  four 
month  delay  in  filing  a  request  for  a 
hearing  should  not  be  considered  a 
waiver  of  his  right  to  a  hearing.  On 
November  12, 1998,  Respondent  filed  a 
written  statement  asserting  that  he 
received  the  Order  to  Show  Cause  on 
August  6, 1998,  and  since  it  was  more 
than  thirty  day^'after  the  Order  to  Show 
Cause  had  been  issued  he  believed  that 
he  was  precluded  bom  responding. 
Respondent  asserted  that  he  received  a 
second  Order  to  Show  Cduse  on 
September  30, 1998,  and  timely  filed  his 
request  for  a  hearing  on  October  26, 
1998.  The  Government  did  not  file  an 
objection  to  Respondent's  explanation. 
Thereafter,  on  November  25, 1998, 
Judge  Bittner  issued  a  Memorandum 
and  Order  for  Prehearing  Statements 
finding  that  Respondent  did  not  waive 
his  right  to  a  hearing. 

In  fieu  of  filing  a  prehearing 
statement,  the  Government  filed  a 
Motion  for  Summary  Disposition  and 
Request  for  Stay  of  Deadline  to  File 
Prehearing  Statement  on  December  15, 
1998,  alleging  that  Respondent  is  not 
authorized  to  handle  controlled 
substances  in  Nevada,  where  he  has 
applied  to  be  registered  with  DEA.  On 
Dieicember  31, 1998,  Respondent 
submitted  his  response  to  the 
Government's  motion,  in  which  he  did 
not  deny  that  he  was  not  currently 
authorized  to  handle  controlled 
substances  in  Nevada. 

On  February  1, 1999,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision,  finding  that  Respondent  lacks 
authorization  to  handle  controlled 
substances  in  the  State  of  Nevada; 
granting  the  Government's  Motion  for 
Summary  Disposition;  and 
recommending  that  Respondent's 
application  for  a  DEA  Certificate  of 
Registration  be  denied.  Neither  party 
filed  exceptions  to  her  opinion,  and  on 
April  6, 1999,  Judge  Bittner  transmitted 
the  record  of  these  proceedings  to  the 
Deputy  Administrator. 

"The  Deputy  Administrator  has 
considereid  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 


as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Decision  of 
the  Administrative  Law  Judge. 

The  Deputy  Administrator  finds  that 
attached  to  the  Government's  Motion  for 
Summary  Disposition  was  a  letter  dated 
March  5, 1998,  fi'om  a  licensing 
specialist  with  the  Nevada  State  Board 
of  Pharmacy  (Pharmacy  Board),  which 
indicated  that  Respondent's  state 
registration  was  not  renewed  in  October 
1994,  and  that  while  Respondent 
reapplied  for  registration  in  June  of 
1996,  he  did  not  complete  the 
registration  process.  In  his  response  to 
the  Government's  motion.  Respondent 
did  not  deny  that  he  was  not  ciirrently 
authorized  to  handle  controlled 
substances  in  Nevada.  However,  he 
asserted  that  when  he  applied  for  a  state 
registration  in  Jime  1996,  he  was  told 
not  to  pursue  state  registration  "until 
the  Federal  problem  is  sorted  out." 
Subsequently,  by  letter  dated  January 
25, 1999,  Respondent  forwarded  a  copy 
of  his  application  dated  January  29, 
1999.  for  a  controlled  substance 
registration  filed  with  the  Pharmacy 
Board. 

The  Deputy  Administrator  finds  that 
Respondent  does  not  dispute  that  he  is 
not  currently  authorized  to  handle 
controlled  substances  in  Nevada,  where 
he  has  appUed  for  registration  with 
DEA.  However,  he  asserts  that  the 
Pharmacy  Board  will  not  consider  his 
application  for  state  registration  until  he 
receives  a  DEA  Certificate  of 
Registration.  Judge  Bittner  noted  that 
"[t]his  agency  has  neither  the  authority 
nor  the  obligation  to  discover  why 
Respondent  is  not  registered  with  the 
Pharmacy  Board,  but  only  to  ascertain  if 
Respondent  is  authorized  to  handle 
controlled  substances  in  the  State  of 
Nevada."  Therefore,  the  Deputy 
Administrator  concludes  tli^t 
Respondent  is  not  currently  authorized 
to  handle  controlled  substances  in 
Nevada. 

The  DEA  does  not  have  the  statutory 
authority  imder  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  See  21 
U.S.C.  802(21).  823(f),  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D.. 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

Here  it  is  clear  that  Respondent  is  not 
licensed  to  handle  controlled  substances 
in  the  State  of  Nevada.  Since 
Respondent  lacks  this  authority,  he  is 
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n(  I  entitled  to  a  OEA  registration  in  that 
St  1  te. 

1^  light  of  the  above.  Judge  Bittner 
pi  (^perly  granted  the  Government's 
K^dtion  for  Summary  Disposition.  The 
parties  did  not  dispute  the  fact  that 
Rupondent  is  ciurently  imauthorized  to 
idle  controlled  substances  in  the 
^te  of  Nevada.  Therefore,  it  is  well- 
led  that  when  no  question  of 
|terial  fact  is  involved,  a  plenary, 
iyersary  administrative  proceeding 
itolving  evidence  and  cross- 

lation  of  witnesses  is  not 
hgatory.  See  Philip  E.  Kirk,  M.D.,  48 
J32887  (1993),  affd  sub  nom  Kirk  v. 
lien,  749  F.2d  297  (6th  Cir.  1984); 
,J  also  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
'^amental  Ironworkers.  AFL-CIO,  549 
1  634  (9th  Cir.  1977);  United  States 
consolidated  Mines  &  Smelting  Co., 
F.2d  432  (9th  Cir.  1971). 
Accordingly,  the  Deputy 
linistrator  of  the  Drug  Enforcement 
inistration,  pursuant  to  the 
dority  vested  in  him  by  21  U.S.C.  823 
I  824  and  28  CFR  0.100(b)  and  0.104. 
eby  orders  that  the  application  for 
istration  submitted  by  Dietrich  A. 
lemer,  M.D.,  be,  and  it  hereby  is, 
lied.  This  order  is  effective  August  6, 
)9. 


ated:  July  27, 1999. 
lie  R.  Marshall, 
D^uty  Administrator. 
[Fk  Doc.  99-20235  Filed  8-5-99;  8:4.'.  am) 
nu.  NO  CODE  4410-0»-M 


01  iPARTMENT  OF  JUSTICE 

Drijg  Enforcement  Administration 

Rl  ^witlM.  Wodlu,  M.D.,  Revocation  of 
Ri  flialration 

I  in  February  26, 1999,  the  Deputy 
Assistant  Administrator,  Office  of 
Diviersion  Control,  Drug  Enforcement 
A(hninistration  (DEA)  issued  an  Order 
to  gbow  Cause  to  Richard  M.  Wodka, 
MiD.,  of  Arizona,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DBA  should  not  revoke  his  DEA 
Certificate  of  Registration,  BW35121 73 
puiiWant  to  21  U.S.C.  824(a)(3),  and 
deny  any  pending  applications  for 
renewal  of  such  registration  pursuant  to 
^.S.C.  823(f),  for  reason  that  he  is  not 
9ntly  authorized  to  handle 
co|itrolled  substances  in  the  State  of 
i^na.  The  order  also  notified  Dr. 
that  should  no  request  for  a 
be  filed  within  30  days,  his 
igiieht  would  be  deemed  waived, 
e  Order  to  Show  Cause  was  sent  by 
itered  mail  to  Dr.  Wodka's  DEA 
ered  address  in  Tucson,  Arizona. 


but  was  returned  to  DEA  with  a  notation 
that  Dr.  Wodka  had  moved  without 
leaving  a  forwarding  address.  A  copy  of 
the  Order  to  Show  Cause  was  also  sent 
by  regular  mail  to  Dr.  Wodka  at  his  last 
known  address  in  Marana,  Arizona. 
This  copy  has  not  been  retiuned  and 
therefore  is  considered  to  have  been 
delivered. 

No  request  for  a  hearing  or  any  other 
reply  was  received  by  the  DEA  from  Dr. 
Wodka  or  anyone  purporting  to 
represent  him  in  this  matter.  It  is 
evident  that  Dr.  Wodka  is  no  longer 
practicing  medicine  at  the  address  listed 
on  his  DEA  Certificate  of  Registration. 
Dr.  Wodka  is  therefore  deemed  to  have 
waived  his  opportimity  for  a  hearing. 
The  Deputy  Administrator  now  enters 
his  final  order  in  this  matter  without  a 
heariug  aud  based  ou  the  iuvt>s>ligalive 
fil€y)ursuant  to  21  CFR  1301.43(d)  and 
(e)  and  1301.46. 

The  Deputy  Administrator  finds  that 
Dr.  Wodka  currently  possesses  DEA 
Certificate  of  Registration  BW3512173, 
issued  to  him  in  Arizona.  On  July  17, 
1996,  the  Arizona  Board  of  Medical 
Examiners  (Board)  placed  Dr.  Wodka's 
license  to  practice  medicine  in  inactive 
status  and  totally  revoked  his 
prescribing  privileges. 

The  Deputy  Administrator  concludes 
that  Dr.  Wodka  is  not  ciurently  licensed 
to  practice  medicine  in  the  State  of 
Arizona,  and  is  not  authorized  to  handle 
controlled  substances  in  that  state.  The 
DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  See 
802(21),  823(f),  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Parez,  M.D.,  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D.. 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

Here  it  is  clear  that  Dr.  Wodka  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Arizona.  As  a  result,  he  is  not  entitled 
to  a  DEA  registration  in  that  state. 

Accordingly,  the  Deputy 
Administrator  of  the  Ehrug  Enforcement 
Administration,  piusuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BW3512173,  previously 
issued  to  Richard  M.  Wodka,  M.D.,  be, 
and  it  hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  the  renewal  of 
such  registration,  be,  and  they  hereby 
are,  denied.  This  order  is  effective 
September  7, 1999. 


Dated:  July  27,  1999. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc.  99-20240  Filed  8-5-99:  8:45  am] 

BILUNQ  CODE  4410-0»4i 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.  200»-99;  AG  Order  No.  223»-99] 

Extension  Of  the  Registration  Period 
for  Hondurans  and  Nicaraguans  Under 
the  Temporary  Protected  Status 
Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

summary:  On  January  5, 1999,  the 
Attorney  General  designated  Hondiuas 
and  Nicaragua  under  Uie  Temporary 
Protected  Status  (TPS)  program  for  a 
period  of  18  months.  Under  the  terms  of 
the  designation,  applicants  could  apply 
for  TPS  during  the  registration  period 
lasting  from  January  5, 1999,  through 
July  5, 1999.  this  notice  extends  the 
registration  period  until  August  20. 
1999.  Applications  miist  be  received 
with  the  appropriate  fee  for  a  fee  waiver 
request  by  the  Immigration  and 
Natiualization  Service  (Service)  service 
center  with  jurisdiction  over  the 
applicant's  place  of  residence  by  close 
of  business  on  August  20, 1999.  The 
extension  of  the  registration  period  does 
not  extend  the  period  of  the  designation. 
In  order  to  be  eligible  for  TPS  under  the 
Honduras  or  Nicaragua  designations, 
applicants  must  demonstrate  that  they 
have  been  continuously  present  in  the 
United  States  since  January  5, 1999,  and 
have  continuously  resided  in  the  United 
States  since  December  30, 1998.  The 
Service  is  extending  the  registration 
period  to  allow  eligible  applicants  who 
have  not  yet  filed  an  application  an 
additionaJ  45  days  to  register  for  TPS. 
There  will  be  no  further  extension  of  the 
registration  deadline. 

"DATES:  This  notice  is  effective  July  7, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Valverde,  Immigration  and 

Naturalization  Service,  Adjudications 

Division.  425  I  Street,  NW,  Room  3040, 

Washington,  E)C  20536,  telephone  (202) 

514^754. 

SUf^LEMENTARY  INFORMATION: 

Whtei  did  tiie  Attorney  Gmeral 
designate  Honduras  and  Nicaragua 
under  the  TPS  Program? 

On  January  5, 1999,  the  Attorney 
General  designated  Hondiuas  and 
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Nicaragua  under  the  TPS  program  for  a 
period  of  18  months  in  two  separate 
Federal  Register  notices.  See  64  FR  524; 
64  FR  526.  The  registration  period  for 
these  designations  was  limited  to  180 
days,  from  January  5, 1999,  to  July  5, 
1999. 

What  authority  does  the  Service  have  to 
extend  the  registration  period? 

Section  244{c)(l)(A)(iv)  of  the 
hnmigration  and  Nationality  Act,  as 
amended  (Act),  authorizes  ihe  Attorney 
General  to  provide  TPS  applicants  a 
"registration  period  of  not  less  than  180 
days"  and  requires  aliens  to  register  "to 
the  extent  and  in  a  manner  which  the 
Attorney  General  establishes."  8  U.S.C. 
1254a(c)(l)(A)(iv).  The  registration 
period  for  Hondurans  and  Nicaraguans 
under  the  TPS  Program  initially  lasted 
for  180  days,  from  January  5, 1999,  to 
July  5, 1999.  Under  section 
244(c)(l)(A)(iv)  of  the  Act,  the  Attorney 
Genwal  has  decided  to  extend  the 
registration  period  for  an  additional  45 
days,  until  August  20, 1999.  8  U.S.C. 
1254a(c)(l)(A)(iv). 

Wlqr  is  tlie  Attorney  General  extending 
the  registration  period? 

The  Attorney  General  is  extending  the 
registration  period  in  order  to  provide 
those  applicants  hoe  have  not  yet  filed 
an  application  for  TPS  under  the 
Honduras  or  Nicaragua  programs  with 
an  additional  45  days  in  which  to  gather 
and  submit  the  documentation 
necessary  to  provide  eligibility  for  TPS. 
The  Attorney  General  has  been  advised 
that  Honduran  and  Nicaraguan 
applicants  have  been  having  difBculty 
obtaining  nationality  and  identity 
documents.  This  action  is  not  a 
redesignation  of  TPS  and  does  not 
expand  the  designation  to  include 
Hondurans  and  Nicaraguans  who 
entered  the  country  after  December  30, 
1998.  There  will  be  no  further 
extensions  of  the  registration  period. 

Can  I  afiply  for  TPS  even  if  I  do  not 
have  all  of  the  necessary 
documentation? 

Yes.  Applicants  do  not  need  to  wait 
to  apply  for  TPS  until  they  have 
obtained  all  of  the  evidence  necessary  to 
establish  their  eligibility.  The 
application.  Form  1-821,  Application  for 
Temporary  Protected  Status,  contains 
instructions  for  applicants  who  cannot 
obtain  identity  and  nationality 
documentation.  Applicants  who  do  not 
submit  appropriate  dociunentation 
establishing  identity  or  nationality  with 
their  applications  must,  under  the 
regulations,  submit  an  affidavit  showing 
proof  of  imsuccessful  efforts  to  obtain 
the  documents,  explaining  why  the 


consular  process  was  unavailable  to 
them,  and  affirming  that  they  are 
nationals  of  Hondiuas  or  Nicaragua  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  either  Honduras  or 
Nicaragua).  Applicants  who  submit  an 
affidavit  and  receive  the  proper 
documentation  prior  to  adjudication 
may  provide  the  missing  documentation 
to  the  Service.  While  the  Service 
encoiuages  applicants  to  submit  proper 
dociunentation  with  their  applications, 
the  Service  will  only  accept  and  process 
applications  received  on  or  before  the 
extended  August  20, 1999,  registration 
deadline.  To  be  considered  properly 
filed,  an  application  must  be  received, 
with  the  appropriate  fee  or  a  fee  waiver 
request,  at  the  service  center  with 
jurisdiction  over  the  applicant's  place  of 
residence  by  close  of  business  on 
August  20, 1999. 

What  happens  to  an  application  that  is 
submitted  without  the  proper  fee  or  the 
fee  waiver  request  is  denied? 

Applications  submitted  without  the 
proper  fee  will  be  rejected  and  returned 
to  the  applicant.  The  Service  will  also 
reject  and  return  to  the  applicant  any 
application  in  which  a  fee  waiver 
request  has  been  denied. 

Can  I  apply  for  TSP  after  the  end  of  the 
registration  period? 

In  addition  to  timely  registration,  late 
registration  is  possible  for  some  persons 
under  8  CFR  244.2.  The  requirements 
for  late  registration  specify  that  at  the 
time  of  the  initial  registration  period  the 
applicant  must  (1)  have  been  in  valid 
nonimmigrant  status  or  been  granted 
relief  bom.  removal,  (2)  have  had  an 
application  for  change  of  status, 
adjustment  of  status,  asyliun,  voluntary 
departure,  or  any  relief  from  removal 
which  is  pending  or  subject  to  further 
review  or  appeal,  (3)  have  been  a 
parolee  or  had  a  pending  request  for 
reparole,  or  (4)  have  been  a  spouse  or 
child  of  an  alien  currently  eligible  to  be 
a  TPS  registrant.  8  CFR  244.2(0(2).  An 
applicant  for  late  registration  must 
register  no  later  than  60  days  from  the 
expiration  or  termination  of  the 
qualifying  condition.  8  CFR  244.2(g). 

Dated:  July  25, 1999. 
Janet  Reno, 
Attorney  General. 

(FR  Doc.  99-20279  Filed  8-5-99;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

SubmlMion  for  OMB  Review; 
Comment  Request 

July  30. 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperworlc 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  dociunentation,  may  be 
obtained  by  calling  the  Department  of    . 
Labor,  Departmental  Clearance  Officer, 
Ira  Mills  ((202)  219-5096  ext  143)  or  l^ 
E-Mail  to  Mills-Iraddol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  BLS, 
DM,  ESA,  ETA,  MSHA,  OSHA.  PWBl| 
or  VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  295-7316),  within  30  days 
frt>m  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Revenue  Quality  Control-Tax 
Performance  System. 

OMB  Number:  1205-0332. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
govt. 

Number  of  Respondents:  52. 

Estimated  Time  Per  Response:  1,750. 

Total  Burden  Hours:  91,000. 

Total  Annualized  capital/startup 
costs:  SO. 
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Total  annual  costs  (operating/ 
n  I  lintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Revenue  Quality 
C  c  ntrol-Tax  Performance  System 
g  1  ^ers  and  disseminates  information  on 
tife  timeliness  and  accuracy  of  State 
unemployment  insurance  tax 
o  [^rations.  This  submission  proposes  to 
e  <|tent  the  Revenue  Quality  Control 
program  for  three  years. 

'  L.  Mills, 

irtmental  Clearance  Officer. ' 
Doc.  99-20319  Filed  8-5-99;  8:45  am] 


PARTMENT  OF  LABOR 

G  ^ce  of  ttie  Secretary 

S|ut>inis8ion  for  0MB  Review; 
Cilmment  Request 

Jljl  y  29.  1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
ii  iormation  collection  requests  (ICRs)  to 


7 


7 
7 


JNG  COOE  4S1fr-«>-H 


7<)i506: 

Calibrator 

Dosimeter 

7<)  508(a): 

Survey  

Report , 

7f|50B(b): 

Survey/Report 
70609: 


the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  va 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  ip4-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
h-a  Mills  ((202)  219-5096  ext.  143)  or  by 
E-Mail  to  Mills-Ira@dol.gov.  Comments 
should  be  sent  to  Office  of  Information 
and  Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  BLS,  DM,  ESA,  ETA,  MSHA, 
OSHA,  PWBA,  or  VETS,  Office  of 
Management  and  Budget,  Room  10235, 
Washington  DC  20503  ((202)  395-7316), 
within  30  days  fi'om  the  date  of  this 
publication  in  the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Noise  Data  Report  Form  and 
Calibration  Records. 

OMB  Number:  1219-0037. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  fra-- 
profit.s 

Number  of  Respondents:  196,463. 


30CFR 


Survey  .. 

Report ... 
B03(a): 

Survey  .. 

Report ... 
.B03(b):  Certify 
.B04(a): 

Survey  .. 

Report  ... 


Totals 


Respon- 
dent 


971 
971 

47,998 
47,998 

485 

963 
963 

47,340 

47,340 

478 

478 
478 


196,463 


Frequerrcy 


Annually  . 
Annually  . 

Semi-ann 
Semi-ann 

Semi-ann 

Annually  . 
Annually  . 

Semi-ann 
Semi-ann 
Semi-ann 

Annually  . 
Annually  . 


Total 
responses 


971 
971 

95,996 
95.996 

970 

963 
963 

94,680 

94,680 

956 

478 
478 


388,102 


Average  time 
per  response 


3  min 

3  min  

15  min  

6  min  

6  min 

15  min 

6  min  

15  min 

6  min  

6  min 

15  min 

6  min  ..._ 


Burden 
hours 


49 
49 

24,000 
9,600 

97 

241 
96 

23,670 

9,468 

96 

120 
48 


67,534 


Hourly 
salary 


$17 
17 

43 
17 

17 

43 
17 

43 
17 
17 

43 
17 


Burden  hour 
costs 


$833 
833 

1,032,000 
163,200 

t.649 

10,363 
1,632 

1.017.810 

160.956 

1,632 

5,160 
816 


2.396,884 


'  "otal  Annualized  capital/startup 
ctKis:SO. 

'  "otal  annual  costs  (operating/ 
m  I  intaining  systems  or  purchasing 
sc  I  vicesj:  $423,040. 

description:  Coal  mine  operators  are 
reijuired  to  report  to  NSHA  when  noise 
e>  ttosure  surveys  show  noncompliance 
w  ith  permissible  levels.  Records  are  also 
required  to  be  kept  at  the  mine  of  when 
ai  id  by  whom  doismeters  and  acoustical 
calibrators  are  recalibrated. 
It  ijL.  Mills, 

Dt  jfartmental  Clearance  Officer. 
[FR  Doc.  99-20320  Filed  8-5-99:  8:45  am] 
BHiMNQ  COOE  4eiO-«3-M 


DEPARTMENT  OF  UVBOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hoiu'ly.wage  rates  and 


fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiinge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  £rom  time  to  time  be 
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enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  firinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  qause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effertive  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  firom 
their  date  of  notice  in  the  Federal 
Sogister,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  Mdth  the  provisions  of  29 
CFR  parts  1  and  S.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimiun  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW,  Room  S-3014, 
Washington,  DC  20210. 


Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice,  General  Wage  Determination  No. 
AK9g0009  dated  March  12, 1999. 

Agencies  with  construction  projects 
pending,  to  which  this  wage  decision 
would  have  been  applicable,  should 
utilize  Wage  Decision  AK990008. 
Contracts  for  which  bids  have  been 
opened  shall  not  be  afiected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidder^  of  the  change  and  the  finding  is 
docuunented  in  the  contract  file. 

Modificattons  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Govenunent  Printing  Office  dociunent 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 
Nj9g0003  (Mar.  12. 1999) 
NJ990004  (Mar.  12. 1999) 

Vohme  B 

West  Virginia 
VW990002  (Mar.  12, 1999) 
WV990003  (Mar.  12, 1999) 
WV990005  (Mar.  12. 1999) 
WV990006  (Mar.  12. 1999) 

Volume  m 

Alabama 

AL990017  (Mar.  12. 1999) 

AL990042  (Mar.  12. 1999) 
Georgia 

GA990003  (Mar.  12. 1999) 

GA990022  (Mar.  12. 1999) 

GA990031  (Mar.  12. 1999) 

GA990032  (Mai.  12. 1999) 

GA990034  (Mar.  12. 1999) 

GA9g0040  (Mar.  12, 1999) 

GA990053  (Mar.  12, 1999) 

GA990065  (Mar.  12, 1999) 

GA990073  (Mar.  12. 1999) 

GA990084  (Mar.  12, 1999) 

GA990085  (Mar.  12. 1999) 

GA990086  (Mar.  12, 1999) 

GA990087  (Mar.  12. 1999) 

GA990088  (Mar.  12, 1999) 
Kentucky 

KY990001  (Mar.  12, 1999) 

KY990002  (Mar.  12, 1999) 

KY990003  (Mar.  12, 1999) 

KY990004  (Mar.  12,  1999) 

KY990007  (Mar.  12. 1999) 

KY990025  (Mar.  12.  1999) 

KY990027  (Mar.  12. 1999) 


KY990029  (Mar.  12. 1999] 
North  Carolina 

NC990001  (Mar.  12. 1999) 
NC990003  (Mar.  12.  1999) 

Volume  IV 

Illinois 

IL990001  (Mar.  12.  1999 
IL990002  (Mar.  12,  1999 
IL990003  (Mar.  12. 1999! 
IL990004  (Mar.  12.  1999 
IL990007  (Mar.  12,  1999 
IL990008  (Mar.  12.  1999 
IL990012  (Mar.  12.  1999; 
IL990014  (Mar.  12,  1999 
IL990016(Mar.  12,  1999 
IL990017(Mar.  12,  1999 
IL990023  (Mar.  12, 1999 
IL990024  (Mar.  12. 1999 
ILg90025  (Mar.  12. 1999 
IL990027  (Mar.  12. 1999 
IL990032  (Mar.  12.  1999 
11.990037  (Mar.  12. 1999 
IL990042  (Mar.  12. 1999 
IL990045  (Mar.  12, 1999 
IL990046  (Mar.  12, 1999 
IL990047  (Mar.  12. 1999 
IL990048  (Mar.  12, 1999; 
IL990049  (Mar.  12, 1999 
IL990050  (Mar.  12, 1999 
IL990051  (Mar.  12, 1999 
IL990052  (Mar.  12, 1999; 
IL990054  (Mar.  12, 1999 
IL990059  (Mar.  12, 1999 
IL990066  (Mar.  12, 1999 
IL990070  (Mar.  12, 1999 

Michigan 
MI990004  (Mar.  12, 1999 
MI990039  (Mar.  12.°  1999; 
MI990042  (Mar.  12. 1999 
MI990064  (Mar.  12. 1999 

Ohio 
OH990001  (Mar.  12. 1999 
OH990002  (Mar.  12, 1999 
OH990003  (Mar.  12, 1999 
OH990018  (Mar.  12, 1999 
OH990026  (Mar.  12. 1999 
OH990027  (Mar.  12. 1999 
OH990028  (Mar.  12, 1999 
OH990029  (Mar.  12, 1999; 
OH990034  (Mar.  12, 1999 
OH99003S  (Mar.  12, 1999 
OH990036  (Mar.  12, 1999 
OH990039  (Mar.  12, 1999 

Volume  V 

Iowa 

LA990005  (Mar 

IA9g0009  (Mar 
Kansas 

KS990006  (Mar. 

KS990008  (Mar. 

KS990012  (Mar. 

KS9g0016  (Mar. 

KS990022  (Mar. 

KS990069  (Mar. 

KS990070  (Mar. 
Oklahoma 

OK990013  (Mar. 

OK990014  (Mar. 

OK990016  (Mar. 

OKg90017  (Mar. 

OK990018  (Mar. 

OK990023  (Mar. 

OK990024  (Mar. 

OK990028  (Mar. 


12, 1999) 
12, 1999) 

12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12. 1999) 
12: 1999) 

12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
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1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


12.  1999) 
12,  1999) 
12.  1999) 
12.  1999) 
12.  1999) 
12,  1999) 

12,  1099) 
12,  1999) 
12.  1999) 
12, 1999) 
12.  1999) 
12,  1999) 
12, 1999) 
12,  1999) 
12. 1999) 
12, 1999) 
12.  1999) 
12,  1999) 
12,  1999) 


OK990030  (Mar.  12. 
OK990031  (Mar.  12. 
OK990032  (Mar.  12. 
OK990033  (Mar.  12. 
DK990034  (Mar.  12. 
0K990035  (Mar.  12, 
DK990036  (Mar.  12, 
DK990037  (Mar.  12, 
DK990038  (Mar.  12, 
DK990040  (Mar.  12. 
DK990041  (Mar.  12. 
OK990043  (Mar.  12. 

A  aska 

AK990001  (Mar. 

AK990002  (Mar. 

AK990003  (Mar. 

(\K990005  (Mar. 

AK990006  (Mar. 

i\K99O008  (Mar. 
Ulah 

LT990004  (Mar. 

LJT990005  (Mar. 

LJT990006  (Mar. 

LJT990007  (Mar. 

LJT990008  (Mar. 

JT990010  (Mar. 

LJT990011  (Mar. 

JT990013  (Mar. 

JT990015  (Mar. 

JT990020  (Mar. 

JT990023  (Mar. 

JT990033  (Mar. 

JT990034  (Mar. 

Uf  lume  Vn 

/If  izona 

\Z990001  (Mar. 

\2990002  (Mar. 

^Z990003  (Mar. 

^Z990004  (Mar. 

\Z990005  (Mar. 

VZ990006  (Mar. 

\Z990010  (Mar. 
AZ990011  (Mar. 

VZ990012  (Mar. 

^990013  (Mar. 

^990014  (Mar. 

^990015  (Mar. 
.  ^990016  (Mar. 
AZ990017  (Mar. 
,  ^990018  (Mar. 
C^  ifomia 
<  :A990001  (Mar. 
I  :j\990002  (Mar. 
I  L\9g0004  (Mar. 
(  L\990009  (Mar. 
I  L\990026  (Mar. 
I  :A990027  (Mar. 
(  :A990028  (Mar. 
I  :A990029  (Mar. 
I  :A9g0030  (Mar. 
I  :A990031  (Mar. 
(  :A990032  (Mar. 
(:A990033  (Mar. 
(:A990034  (Mar. 
(:A990035  (Mar. 
(:A990036  (Mar. 
(;A990037  (Mar. 
(:A990038  (Mar. 
(  :A990039  (Mar. 
( ;A9g0040  (Mar. 
(  :A990041  (Mar. 
N  i  rada 

IIV990001  (Mar.  12, 1999) 


12, 1999) 
12, 1999) 
12, 1999) 
12. 1999) 
12, 1999) 
12,  1999) 
12, 1999) 
12. 1999) 
12. 1999) 
12, 1999) 
12, 1999) 
12,  1999) 
12. 1999) 
12, 1999) 
12, 1999) 

12,1999) 
12,  1999) 
12. 1999) 
12,  1999) 
12, 1999) 
12, 1999) 
12. 1999) 
12, 1999) 
12,  1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12,  1999) 


NV990005  (Mar.  12. 1999) 
NV990007  (Mar.  12.  1999) 
NV990008  (Mar.  12.  1999) 
NV990009  (Mar.  12.  1999) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  notes  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "CJeneral  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  US  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  29th  day  of 
July  1999. 

Cari  J.  Poleskey. 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  99-19987  Filed  8-5-99;  8:45  am) 
■UMO  CODE  461»47-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Notice  of  Public  Hearing 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  public  hearing. 

summary:  This  notice  sets  a  date,  time 
and  place  for  a  public  hearing  in 
connection  with  MSHA's  accident 
investigation  of  the  July  5, 1999 
explosion  at  Kaiser  Aluminimi  & 
Chemical  Company's  Gramercy  Works 
facility  in  Gramercy,  Lotiisiana. 


The  United  States  Department  of 
Labor,  Mine  Safety  &  Health 
Administration  will  convene  a  public 
hearing  as  part  of  the  Agency's  accident 
investigation  into  the  Jidy  5, 1999 
explosion  at  the  Kaiser  Aliuninum  & 
Chemical  Company's  Gramercy  Works 
facility  in  Gramercy,  Louisiana. 

The  hearing  will  begin  at  9:00  A.M 
CDT  on  Wednesday,  September  8, 1999, 
at  the  St.  James  Parish  Courthouse, 
Council  Chambers,  2nd  Floor,  5800  LA 
44,  Convent,  Louisiana  70723.  It  will 
continue  at  such  time(s}  and  place(s)  as 
MSHA  designates. 

The  hearing  is  convened  piu'suant  to 
Section  103(b)  of  the  Federal  Mine 
Safety  &  Health  Act  of  1977,  30  USC 
Section  813(b).  The  purpose  of  the 
hearing  is  to  carry  out  MSHA's  statutory 
lesponsibiiity  to  (l)  determine  the 
cause(s),  including  possible 
contributory  causes,  of  the  explosion; 
(2)  identify  and  develop  corrective 
actions,  procedures  and  strategies  to 
prevent  the  occurrence  of  similar 
accidents;  and  (3)  determine  whether 
federal  safety  standards  were  violated  in 
relation  to  the  explosion.  The  hearing 
will  be  non-adversarial  and  fact-finding 
in  natiu«,  and  questioning  will  be 
limited  to  the  statutory  purposes.  The 
hearing  will  not  be  subject  to  the 
provisions  of  the  Administrative 
Procedure  Act,  5  USC  Section  554. 

All  of  the  questioning  will  be  done  by 
an  MSHA  panel  comprised  of  Agency 
personnel,  experts  retained  by  MSHA, 
and  representatives  from  the 
Deparbnent  of  Labor's  Office  of  the 
Solicitor.  Representatives  of  the 
operator,  the  miners  or  any  other 
interested  person  may  submit  written 
questions  or  areas  of  inquiry  for  MSHA 
to  consider.  MSHA  will  determine — at 
its  sole  discretion — whether  said 
supplemental  questions  will  be  asked. 
Such  supplemental  questioning  will  be 
conducted  by  the  MSHA  panel. 

Representatives  of  the  operator, 
representatives  of  miners  at  the  facihty, 
and  any  other  interested  persons  are 
invited  to  provide  the  names  of 
potential  witnesses  with  relevant 
information  concerning  the  accident.  A 
brief  description  of  the  possible  relevant 
testimony  of  the  potential  witnesf 
should  be  included  when  witness 
names  are  submitted.  MSHA  will  make 
the  final  determination  of  which 
witnesses  will  be  called  to  testify. 
Suggested  questions  and  the  names  of 
potential  witnesses  should  be  provided 
to  Edward  Lopez  at  the  address  below. 
Witnesses  will  be  subpoenaed  by  the 
Agency.  The  subpoena  will  advise  the 
witness  of  the  date  and  time  of  his/her 
required  appearance,  as  well  as  of  the 
location  of  die  hearing.  Some  witnesses 
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may  be  required  to  bring  certain  records 
with  them  at  the  time  of  their 
appearance.  Witnesses  are  encouraged 
to  review  any  records  necessary  to 
refresh  or  supplement  their  recollection 
prior  to  appearing  to  testify. 
0ATE8:  The  hearing  will  begin  at  9:00 
A.M  dfT.  September  8, 1999. 
ADDRESSES:  The  hearing  will  be  held  in 
St.  James  Parish  Courthouse,  Coiuidl 
Chambers,  2nd  Floor,  5800  LA  44, 
Convent.  Louisiana  70723. 
FOR  FURTMBt  MFORMATION  CONTACT: 
Edward  Loftez,  Accident  Investigations 
Program  Manager,  Mine  Safety  &  Health 
Administration,  4015  Wilson  Boulevard, 
Room  718,  Arlington,  VA  22203; 
telephone  (703)  235-1565;  Fax  (703) 
235-3686  (Arlington,  Viiginia)  or 
telephone  (225)  869-9636  (Lutcher, 
Louisiana). 

Dutad:  August  3, 1999. 

MarriBW.Nldiols, 

Deputy  Assistant  Secretary  for  Afifne  Safety 
and  Health. 

(FR  Ooa  99-20393  Filed  8-«-99;  2:06  pm] 
■UMO  COCK  4si»-a-r 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANmES 

NBDOnM  BnaOWIIMni  fOr  ilie  M1B 

rellowfehipe  Adwleofy  Fenel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisoiy  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  two  meetings  of  the 
Fellowship  Panel,  Literatiue  section,  to 
the  National  Coimcil  on  the  Arts  will  be 
held  from  September  13-16, 1999  in 
Room  M-07  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506.  The  Translation 
Projects  in  Prose  section  will  meet  from 
9:00  a.m.  to  7:00  p.m.  on  September 
13th  and  the  Fiction/Creative  Non- 
Fiction  section  will  meet  bom  9:00  a.m. 
to  7:00  p.m.  on  September  14th  and 
15th  and  from  9:00  a.m.  to  5:00  p.m.  on 
September  16th.  A  porticm  of  this 
meeting,  from  9:00  a.m.  to  11:00  a.m.  on 
Septend)er  16th,  will  be  open  to  the 
public  for  policy  discussions. 

The  remaining  portions  of  these 
meetings,  from  9:00  a.m.  to  7:00  p.m.  on 
September  13tb-15th  and  from  11:00 
a.m.  to  5:00  p.m.  on  September  16th,  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Hmnanities  Act  of  1965,  as  amended, 
including  information  given  in   * 
confidence  to  the  agency  by  grant 


applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12, 1999,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4}(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Accessibility,  National 
Endowrment  for  the  Arts,  1 100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506,  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Fiuther  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  ft  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  July  28, 1999. 
Kathy  Plowitx-Wordeii. 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc.  99-20296  FUed  8-5-99;  8:45  am] 
■■IMQ  CODE  7SS7-01-M 


NUCLEAR  REGULATORY 


Documents  Contiining  Reporting  or 
RecordheeDkia  Heuulienieiili  Office 
fif  Menenement  and  Budoel  (OIIB) 
Review 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision 

2.  The  title  of  the  information 
collection:  Proposed  rule, 
"Requirements  for  Certain  Generally 
Licensed  Industrial  Devices  Containing 
Byproduct  Material"  (10  CFR  Parts  30. 
31,  32, 170,  and  171). 

3.  The  form  niunber  if  applicable: 
NRC  Form  653,  Transfers  of  Industrial 
Devices  Report  ' 


4.  How  often  is  the  collection 
required:  Quarterly,  Annually,  On 
Occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  licensees  and  Agreement 
State  licensees. 

6.  An  estimate  of  the  number  of 
responses:  NRC  licensee  responses  are 
20,320  and  Agreement  States  responses 
are  18,670,  for  a  total  of  38,990 
responses. 

7.  The  estimated  number  of  annual 
respondents:  6,340. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  NRC  licensees  = 
511,  Agreement  States  =  602  for  a  total 
of  1,113  hours. 

9.  An  indication  of  whether  section 
3504(h),  Pub.  L.  96-511  applies: 
Applicable. 

10.  Abstract:  The  proposed  rule 
would  include  the  addition  of  more 
explicit  requirements  concerning  a 
registration  requirement  that  the  NRC 
plans  to  initiate  through  an  earlier 
proposed  rule  (December  2, 1998;  63  FR 
66942).  This  action  proposes  to  include 
in  the  regulations  the  specific  criteria 
for  inclusion  in  the  registration  pn^ram 
and  details  about  the  infonnation 
required.  The  amendments  would  also 
modify  the  quarterly  transfer  reporting, 
recorcUceeping,  and  labeling 
requirements  for  specific  licensees  who 
distribute  these  generally  licensed 
devices  and  provide  clarifications 
concerning  provisions  of  the  regulations 
applicable  to  all  general  licensees  for 
byproduct  material.  The  proposed  rule 
is  intended  to  allow  the  NRC  to  better 
track  general  licoisees  so  that  they  can 
be  contacted  or  inspected,  to  make  sure 
that  the  devices  can  be  identified  even 
if  lost  or  damaged,  and  to  further  ensure 
that  general  licensees  are  aware  of  and 
understand  the  requirements  for  the 
possession  of  devices  containing 
byproduct  material.  Greater  awareness 
helps  to  ensiue  that  general  licensees 
will  comply  with  the  requirements  for 
proper  handling  and  disposal  of 
generally  licensed  devices  and  would 
reduce  the  potential  for  incidents  that 
could  result  in  unnecessary  radiation 
exposure  to  the  public  and 
contamination  of  property. 

Submit,  by  September  7, 1999, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  coUection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 
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4.  How  can  the  burden  of  the 
illection  of  information  be  minimized, 
eluding  the  use  of  automated 
llection  techniques  or  other  forms  of 
brmation  technology? 
A  copy  of  the  submittal  may  be 
ewed  free  of  charge  at  the  NRC  Public 
ociunent  Room  2120  L  Street  NW, 
lower  level),  Washington.  DC.  The 
iroposed  rule  is  or  has  been  published 
the  Federal  Register  within  several 
ys  of  the  publication  date  of  this 
deral  Register  Notice.  Instructions  for 
cessing  the  electronic  OMB  clearance 
ickage  for  the  rulemaking  have  been 
pended  to  the  electronic  rulemaking, 
embers  of  the  public  may  access  the 
electronic  OMB  clearance  package  by 
Uowing  the  directions  for  electronic 
cess  provided  in  the  preamble  to  the 
"ed  rulemaking. 

Comments  and  questions  shoidd  be 
ed  to  the  OMB  reviewer  by 
ijfeptember  7, 1999:  Erik  Godwin,  Office 
) :  Information  and  Regulatory  Affairs 
;  150-0001),  NEOB-10202,  Office  of 
^  [anagement  and  Budget,  Washington, 
JC  20503. 
Comments  can  also  be  submitted  by 

I  ^lephone  at  (202)  395-3087. 
The  NRC  Clearance  Officer  is  Brenda 

4-  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Md.,  this  12th  day  of 
jj^ay  1999. 

For  the  Nuclear  Regulatory  Commission. 

I I  renda  Jo.  Shelton, 

J « RC  Clearance  Officer.  Office  of  the  Chief 
i  r  formation  Officer. 

FR  Doc.  99-20271  Filed  8-5-99;  8:45  am] 

I  iuNG  COOE  Tsao-oi-p 


R  REGULATORY 
MMISSION 

jments  Containing  Reporting  or 
Jlweping  Requirements:  Office 
'  Management  and  Budget  (OMB) 
ir;  Comment  Request  > 

SENCY:  Nuclear  Regulatory 
smmission  (NRC). 

Notice  of  the  OMB  review  of 
i  ^formation  collection  and  solicitation 
public  comment. 


immary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
fjallowing  proposal  for  the  collection  of 
i  [jformation  imder  the  provisions  of  the 
I'tperwork  Reduction  Act  of  1995  (44 
IJ^S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
(M  extension:  Revision. 

2.  The  title  of  the  information 
ddllection:  10  CFR  PART  70— Domestic 
I J  censing  of  Special  Nuclear  Material 

I ,( tvision.  Proposed  Rule. 


3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required: 

(a)  Event  reports:  NRC  collects  and 
evaluates  required  reports  on  a 
continuing  basis  as  events  occur. 

(b)  License  applications:  Certain 
existing  licensees  will  make  a  one-time 
submittal  of  information  in  response  to 
the  revised  rule.  Applicants  for  new 
licenses  may  submit  applications  and 
licensees  may  submit  amendments  at 
any  time.  Generally,  licensees  submit 
applications  for  license  renewals  every 
10  years. 

(c)  ISA  Summary:  Under  the  revised 
rule,  licensees  will  also  submit 
information  about  changes  that  they 
make  to  update  information  submitted 
in  conjimction  with  their  license 
applications.  Licensees  will  submit 
revised  pages  to  the  integrated  safety 
analysis  summary  within  90  days  of  a 
change.  For  the  safety  system  required 
by  10  CFR  70.62  (i.e..  process  safety 
information,  integrated  safety  analysis, 
and  management  measures),  every  12 
months  they  will  submit  a  summary  of 
all  changes  made  without  prior 
Commission  review  and  approval. 

5.  Who  will  be  required  or  asked  to 
report:  Except  for  changes  to  §  70.50 ', 
the  proposed  rule  will  apply  to  only 
certain  licensees  authorized  to  possess  a 
critical  mass  of  special  nuclear  material. 
The  ones  included  are  those  that  are  or 
plan  to  be  engaged  in  enriched  m-aniiun 
processing,  fabrication  of  uranium  fiiel 
or  fuel  assemblies,  uranium  enrichment, 
enriched  uranium  hexafluoride 
conversion,  plutoniiun  processing, 
fabrication  of  mixed-oxide  fuel  or  fuel 
assemblies,  scrap  recovery, 
decommissioning  of  facilities  used  for 
these  activities,  or  any  other  activity 
that  the  Commission  determines  could 
significantly  affect  prublic  health  and 
safety.  The  licensees  to  which  it  applies 
at  present  operate  the  seven  major  fiiel 
fabrication  facilities.  The  rule  does  not 
apply  to  the  U.S.  Enrichment 
Corporation's  (USEC)  gaseous  diffusion 
plants  that  are  regulated  under  Part  76. 

6.  An  estimate  of  the  number  of 
annual  responses:  51. 

7.  The  estimated  niunber  of  annual 
respondents:  7. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  8,844  hours  per 
year. 

9.  An  indication  of  whether  section 
3507(d).  Pub.  L.  104-13  applies: 
Applicable. 


'  The  proposed  change  to  reporting  requirements 
in  S  70.50  could  impact  slightly  a  wider  variety  of 
part  70  licensees. 


10.  Abstract:  The  NRC  is  proposing  to 
amend  its  regulations  governing  the 
domestic  licensing  of  special  nuclear 
material  (SNM)  for  licensees  authorized 
to  possess  a  critical  mass  of  SNM,  that 
are  engaged  in  one  of  the  following 
activities:  Enriched  luaniiun  processing; 
fabrication  of  luaniima  fuel  or  fuel 
assemblies;  uranium  enrichment  (other 
than  USEC's  gaseous  diffusion  plants); 
enriched  uranium  hexafluoride 
conversion;  plutonium  processing; 
fabrication  of  mixed-oxide  fuel  or  fuel 
assemblies;  scrap  recovery  of  special 
nuclear  material;  or  any  other  activity 
involving  a  critical  mass  of  SNM  that 
the  Commission  determines  could 
significantly  affect  public  health  and 
safety  or  the  environment.  The  proposed 
amendments  would  identify  appropriate 
consequence  criteria  and  the  level  of 
protection  needed  to  prevent  or  mitigate 
accidents  that  exceed  these  criteria; 
require  affected  licensees  to  perform  an 
integrated  safety  analysis  (ISA)  to 
identify  potential  accidents  at  the 
facility  and  the  items  relied  on  for  safety 
necessary  to  preveiit  these  potential 
accidents  and/or  mitigate  their 
consequences;  require  the 
implementation  of  measures  to  ensure 
that  the  items  relied  on  for  safety  are 
available  and  reliable  to  perform  their 
fimction  when  needed;  require  the 
inclusion  of  the  safety  bases,  including 
a  siunmary  of  the  ISA,  with  the  license 
application;  and  allow  for  licensees  to 
make  certain  changes  to  their  safety 
program  and  facilities  without  prior 
NRC  approval. 

Submit,  by  September  7.  1999. 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  fimctions?  Does  the 
information  have  practical  utility? 

2.  Is  the  biuden  estimate  acciuate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room.  2120  L  Street,  NW 
(lower  level).  Washington.  DC.  The 
proposed  rule  indicated  in  "The  title  of 
the  information  collection"  will  be  or 
has  been  published  in  the  Federal 
Register  within  several  days  of  the 
publication  date  of  this  Federal  Register 
Notice.  Instructions  for  accessing  the 
electronic  OMB  clearance  package  for 
the  rulemaking  have  been  appended  to 
the  electronic  rulemaking.  Members  of 
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the  public  may  access  the  electronic 
OMB  clearance  package  by  following 
the  directions  for  electronic  access 
provided  above  and  in  the  preamble  to 
the  titled  rulemaking. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
September  7, 1999:  Erik  Godwin,  Office 
of  Information  and  Regulatory  Affairs 
(3150-0009).  NEOB-10202.  Office  of 
Management  and  Budget,  Washington 
DC  20503. 

Comments  can  also  be  submitted  by 
telrahone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shehon,  301-415-7233. 

Dated  at  Rockville.  Md.,  this  21st  day  of 
July  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  99-20272  Filed  8-5-99;  8:45  am] 
BMJJNQ  CODE  7SM>-ei-P 


NUCLEAR  REGULATORY 

coynissiON 

[DocfcM  No.  50-289] 

GPU  Nuclear  Inc.;  Notice  of  Perttei 
WNhdrawal  of  Appllcatibn  for 
Amendment  to  Facility  Operating 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  GPU  Nuclear,  Inc. 
(the  licensee)  to  partially  withdraw  its 
February  7, 1997,  application  for  an 
amendment,  as  supplemented  October 
24, 1998,  to  Facility  Operating  License 
No.  DPR-50,  issued  to  the  licensee  for 
operation  of  the  Three  Mile  Island 
Nuclear  Station,  Unit  1,  located  in 
Dauphin  Cotmty  Pennsylvania.  Notice 
of  Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  March  25, 1998,  (63 
FR  14486). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to 
incorporate  certain  improvements  from 
the  Revised  Standard  Technical 
Specifications  for  Babcock  and  Wilcox 
Plants,  NUREG-1430,  identify  changes 
to  plant  systems  and  revisions  to  system 
descriptions  not  involving  limiting 
conditions  for  operation,  and  make 
various  editorial  or  typographical 
corrections. 

Subsequently,  the  licensee  informed 
the  staff  that  the  changes  related  to  the 
hydrogen  recombiner  system  on 
proposed  TS  page  4-38  in  the 
amendment  request  were  no  longer 
required.  Thus,  that  portion  of  the 


amendment  application  is  considered  to 
be  partially  withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  7, 1997,  as 
supplemented  October  24, 1998.  The 
licensee's  letter  dated  October  24, 1999, 
also  partially  withdrew  the  application 
for  amendment. 

These  doctiments  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  and  at  the  Law/ 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  (REGIONAL 
DEPOSITORY)  Wahiut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

Dated  at  Rockville.  MD.  this  8th  day  of  July 
1999. 

For  the  Nuclear  Regulatory  Commission, 
Timothy  G.  Colburn, 

Senior  Project  Manager,  Section  J ,  Project 

Directorate  1 ,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  99-20268  Filed  8-5-99;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  a  PubHc  Worfcahop  to 
Diacuaa  ttie  Davalopnient  of  Ucenae 
Termination  Plana  and  Otfier  Guidance 
to  Support  the  Decommlaaloning  of 
Nuclear  FaclHtiaa 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  workshop. 

SUMMARY:  This  notice  announces  the 
schedule  and  agenda  for  a  Public 
Workshop  to  address  the  issues 
associated  with  developing  License 
Termination  Plans  (LTPs)  to  support  the 
decommissioning  of  nuclear  power 
reactors  and  guidance  to  support  the 
decommissioning  of  all  nuclear 
facilities.  The  purpose  of  this  workshop 
is  to  provide  a  forum  for  NRC  staff,  the 
nuclear  industry,  other  regulatory 
agencies,  and  interested  stakeholders  to 
discuss  the  issues  that  need  to  be 
addressed  as  nuclear  power  reactor 
licensees  develop  LTPs  to  support  the 
termination  of  their  NRC  licenses,  as 
well  as  the  guidance  being  developed  by 
the  NRC  to  support  the 
decommissioning  of  all  nuclear 
facilities. 

DATES:  August  18  and  19, 1999. 
ADDRESSES:  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville,  MD. 
SUPPLEMENTARY  INFORMATION:  On 
October  21, 1998,  (63  FR  56237)  NRC 


announced  that  it  was  sponsoring  a 
series  of  public  workshops  to  support 
NRC  staff's  development  of  a  Standard 
Review  Plan  (SRP)  and  other  guidance 
for  the  decommissioning  of  nuclear 
facilities.  On  August  18  and  19. 1999, 
NRC  staff  will  hold  a  workshop  on  the 
issues  associated  with  the  development 
of  LTPs  to  support  the  decommissioning 
of  nuclear  power  reactors  and  the 
guidance  being  developed  by  the  NRC  to 
support  the  decommissioning  of  all 
nuclear  facilities.  Presentations  and 
discussions  on  August  18, 1999,  will 
focus  on  LTPs,  and  on  Aiigust  19, 1999, 
discussions  and  presentations  will  focus 
on  decommissioning  issues  identified 
by  State  regulatory  agencies  and  surveys 
to  support  decommissioning. 

An  agenda  for  the  workshop,  which 
was  developed  by  NRC  in  conjunction 
with  the  Nuclear  Energy  Institute,  the 
States,  the  Fuel  Cycle  Facility  Fonun 
and  other  industry  stakeholders,  has 
been  posted  on  the  NRC's  Website  at: 
http://www.nrc.gov/NMSS/DWM/ 
DECOM/decomm.htm  under  the  "NRC 
Standard  Review  Plan  for 
Decommissioning"  heading. 

The  workshop  will  be  held  at  the  NRC 
Headquarters  Auditorium,  at  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  MD.  NRC  strongly  encoiuciges 
interested  stakeholders  to  attend  and 
participate  in  this  workshop,  as  it  will 
offer  a  unique  opportunity  to  provide 
NRC  staff  and  the  nuclear  power 
industry  with  insights,  perspectives, 
and  information  that  stakeholders  feel  is 
important  for  the  nuclear  power 
industry  to  consider  during  the 
development  of  LTPs  and  for  NRC  to 
consider  as  it  develops  guidance  for  the 
decommissioning  of  licensed  facilities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dominick  A.  Orlando,  Deconunissioning 
Branch,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  at  (301)  415-6749;  Clayton 
L.  Pittiglio.  Decommissioning  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  at  (301)  415-6702.  or 
Richard  S.  Clement,  Decommissioning 
Branch,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  at  (301)  415-6625. 

Dated  at  Rockville.  Md.,  this  30th  day  of 
July  1999. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief,  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Materia]  Safety  and  Safeguards. 
(FR  Doc.  99-20270  Filed  8-5-99;  8:45  am) 
BHJJNQ  COOE  7S«»-01-P 
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Si^CURITIES  AND  EXCHANGE 
COMMISSION 

[lnv»stment  Company  Act  Release  No. 
23931:812-11536] 

American  Skandia  Advisors  Fund,  Inc. 
et  al.;  Notice  of  Application 

[uly  30, 1999. 

i^QENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
IkCTION:  Notice  of  an  application  luider 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
Bxemption  firom  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act. 


^' 


SUIIMARY  OF  THE  APPLICATION:  American 
Skandia  Advisors  Fimds,  Inc.  ("ASAF"), 
American  Skandia  Trust  ("AST"), 
American  Skandia  Master  Trust 

"ASMT")  (each  a  "Fund"  and 
collectively,  the  "Fimds"),  on  behalf  of 
their  respective  series  ("Portfolios")  and 
Amwican  Skandia  Investment  Services, 
[nc.  ("Manager"),  request  an  order  that 
would  permit  applicants  to  enter  into 
and  materially  amend  subadvisory 
agreements  without  shareholder 
approval. 
FILING  DATE:  The  application  was  filed 

n  March  IS,  1999  and  amended  on  July 

7, 1999. 

HEARING  OR  NOTinCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
Issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
3y  5:30  p.m.  on  August  24, 1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 

ason  for  the  request,  and  the  issues 

:ontested.  Persons  who  wish  to  be 

otified  of  a  hearing  may  request 

otification  by  writing  to  the 

ommission's  Secretary. 

OORESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC, 
^0549-0609.  Applicants,  c/o  Eric  Freed, 

Isquire,  American  Skandia  Investment 

ervices,  Incorporated,  One  Corporate 
ive,  P.O.  Box  883,  Shelton,  CT  06484. 
'OR  FURTHER  INFORMATION  CONTACT: 
lerson  S.  Davis,  Sr.,  Senior  Counsel, 

t  (202)  942-0714,  or  George  J.  Zomada. 

ranch  Chief,  at  (202)  942-0564 
Division  of  Investment  Management, 

iffice  of  Investment  Company 

egulation). 

HJPPLEMENTARY  INFORMATION:  The 
bllowing  is  a  siunmary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1 .  ASAF,  a  Maryland  corporation,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company  and 
is  currently  comprised  of  sixteen 
Portfolios,  each  of  which  has  its  own 
investment  objectives,  policies  and 
restrictions.'  Five  ASAF  Portfolios  (the 
"Feeder  Portfolios")  invest  all  their 
assets  in  corresponding  PortfoUos  of 
ASMT  (the  "Core  Portfolios").  ASMT,  a 
Delaware  business  trust,  is  registered 
under  the  Act  as  an  open-end 
management  investment  company  and 
curreuCy  consists  uf  die  five  Core 
Portfolios.  Each  Core  Portfolio  serves  as 
a  master  fund  in  the  master/feeder 
structure.  ASAF  ofi'ers  the  shares  of  all 
of  its  Portfolios  for  sale  to  the  public. 
AST,  a  Massachusetts  business  trust,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company.  AST 
consists  of  twenty-nine  Portfolios,  and 
offers  its  shares  for  sale  through  separate 
accounts  that  fund  variable  annuity  and 
variable  life  insurance  contracts  of  life 
insiuance  companies  and  directly  to 
qualified  retirement  plans.  The 
Manager,  a  Connecticut  corporation, 
serves  as  the  investment  adviser  to  each 
of  the  Portfolios  and  is  registered  under 
the  Investment  Advisers  Act  of  1940 
("Advisers  Act"). 

2.  The  Manager  has  entered  into 
investment  management  agreements 
with  respect  to  each  of  the  Portfolios 
(each  a  "Management  Agreement")  that 
were  approved  by  the  board  of  directors 
or  trustees  of  the  Funds  (the  "Boards"), 
including  a  majority  of  the  directors  or 
trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Directors  or 
Trustees"),  and  the  shareholders  of  the 
Funds.  Under  the  terms  of  each 
Management  Agreement,  the  Manager 
supervises  the  general  business, 
administrative,  investment  advisory  and 
portfolio  management  operations  of  the 
Portfolios.  For  its  services,  the  Manager 
receives  a  management  fee  at  an  annual 
rate  based  on  a  percentage  of  the 
applicable  Portfolio's  average  net  assets. 


'  Applicants  also  request  relief  with  respect  to 
future  portfolios  of  ASAF,  AST  and  ASMT  and  any 
other  registered  open-end  management  investment 
companies  that  are:  (a)  advised  by  the  Manager  or 
any  entity  controlling,  controlled  by,  or  under 
common  control  with  the  Manager,  and  (b)  which 
operate  in  substantially  the  same  manner  as  the 
Funds  and  comply  with  the  terms  and  conditions 
contained  in  the  application.  ASAF,  AST  and 
ASMT  are  the  only  existing  investment  companies 
that  currently  intend  to  rely  on  the  other. 


3.  The  Manager  seeks  to  achieve  the 
investment  objective  of  each  Portfolio 
by  selecting,  subject  to  the  oversight  and 
approval  of  the  Boards,  one  or  more 
subadvisers  (each  a  "Subadviser")  to 
manage  the  assets  of  each  Portfolio 
("Manager/Subadviser  Structure"). 
Under  the  Manager/Subadviser 
Structure,  the  specific  investment 
decisions  for  each  Portfolio  are  made  by 
one  or  more  Subadvisers,  each  of  which 
has  discretionary  authority  to  invest  all 
or  a  portion  of  the  assets  of  particular 
Portfolio,  subject  to  the  general 
supervision  of  the  Manager  and  the 
applicable  Board.  The  Subadvisers  are 
investment  advisers  registered  or 
exempt  bom  registration  imder  the 
Advisers  Act.  Currently,  each  Portfolio 
has  a  single  Subadviser. 

4.  The  Manager  selects  Subadvisers 
based  on  a  process  that  includes 
researching  each  Subadviser's 
investment  performance  record, 
conformity  to  investment  objectives  and 
poUcies,  organizational  structure, 
management  team,  compliance  and 
operational  capabilities,  and  assets 
under  management.  The  Manager 
recommends  to  the  Board  for  selection 
those  Subadvisers  that  have 
distingmshed  themselves  and  reviews, 
monitors  and  reports  to  the  Board 
regarding  the  performance  and 
procedures  of  the  Subadvisers.  The 
Manager  may  recommend  to  the  Board 
the  reallocation  of  assets  of  a  Portfolio 
among  Subadvisers,  if  necessary,  and 
may  recommend  hiring  additional 
Subadvisers  or  the  termination  of 
Subadvisers  in  appropriate 
circumstances.  Each  Subadviser 
performs  services  piusuant  to  a  written 
agreement  with  the  Manager  (the  "Sub- 
Advisory  Agreement").  Subadvisers' 
fees  are  paid  by  the  Manager  out  of  its 
fees  from  the  Funds. 

5.  Applicants  request  relief  to  permit 
the  Manager,  subject  to  the  wersight  of 
the  applicable  Board,  to  enter  into  and 
materially  amend  Sub-Advisory 
Agreements  without  shareholder 
approval.2  The  requested  relief  will  not 
extend  to  a  Subadviser  that  is  an 
affiliated  person,  as  defined  in  section 
2(a)(3)  of  the  Act.  of  a  Fund  or  the 
Manager,  other  than  by  reason  of  serving 
as  a  Subadviser  to  one  or  more  of  the 
Portfolios  (an  "Affiliated  Subadviser"). 

Applicant's  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 


2  The  term  "shareholder"  includes  variable  life 
insurance  policy  and  variable  annuity  contract 
owners  that  are  unit  holders  of  any  separate  account 
for  which  the  Portfolios  serve  as  a  funding  medium. 
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adviser  to  a  registered  investment 
company  except  piusuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  the  company's  outstanding 
voting  seciuities.  Rule  18f-2  wader  the 
Act  provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  such  matter  if  the 
Act  requires  shareholder  approval. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  seciuity,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act.  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  an  exemption  under  section  6(c) 
of  the  Act  from  section  15(a)  of  the  Act 
and  rule  181-2  under  the  Act  to  permit 
the  Manager,  subject  to  Board  approval, 
to  enter  into  and  materially  amend  Sub- 
Advisory  Agreements  without 
shareholder  approval. 

3.  Applicants  assert  that  under  the 
Manager/Subadviser  Structiue.  each 
Portfolio's  shareholders  rely  on  the 
Manager's  experience  to  select  and 
monitor  one  or  more  Subadvisers  best 
suited  to  achieve  the  Portfolio's  desired 
investment  objectives.  Applicants  assert 
that,  from  the  perspective  of  the 
investor,  the  role  of  the  Subadvisers  is 
comparable  to  that  of  individual 
portfolio  managers  employed  by  other 
investment  advisory  firms.  Applicants 
contend  that  requiring  shareholder 
approval  of  Sub- Advisory  Agreements 
would  impose  expenses  and 
unnecessary  delays  on  the  Portfolios, 
and  may  preclude  the  Manager  bom 
promptly  acting  in  a  manner  considered 
advisable  by  the  applicable  Portfolio's 
Board.  Applicants  note  that  the 
Management  Agreements  between  the 
Funds  and  the  Manager  will  remain 
subject  to  section  15(a)  of  the  Act  and 
rule  18f-2  under  the  Act.  including  the 
requirements  for  shareholder  approval. 

Applicants'  Conditioiis 

Applicants  agree  that  any  order 
granting  the  requested  relief  wiU  be 
subject  to  the  following  conditions: 

1.  Before  a  Portfolio  may  rely  on  the 
order,  the  operation  of  the  Portfolio  in 
the  maimer  described  in  the  application 
wiU  be  apprgjtpd  by  a  majority  of  the 
outstanding  voting  securities  of  the 
Portfolio,  within  the  meaning  of  the  Act. 
which  in  the  case  of  a  Core  Portfolio 
will  be  pursuant  to  voting  instructions 
provided  by  shareholders  of  the  Feeder 
Portfolio  investing  in  such  Core 
Portfolio  or  other  voting  arrangements 
that  comply  with  section 


12(d)(l)(E)(ui)(aa)  of  the  Act.  if 
applicable,  and  in  the  case  of  a  Portfolio 
of  AST  will  be  pursuant  to  voting 
instructions  provided  by  annuity  and 
life  insurance  policy  contract  owners 
that  are  unit  holders  in  insurance 
company  separate  accoimts  investing  in 
such  Portfolio.  Before  a  Fund  or 
Portfolio  that  does  not  presently  have  an 
effective  registration  statement  may  rely 
on  the  order  requested  in  the 
application,  the  operation  of  such  Fimd 
or  Portfolio  in  the  manner  described  in 
the  application  will  be  approved  in  the 
manner  described  above  or,  in  the  case 
of  such  Fund  or  Portfolio  whose 
shareholders  (or.  in  the  case  of  a  Core 
Portfolio,  the  shareholders  of  its 
corresponding  Feeder  Portfolio  or.  in 
the  case  of  a  Portfolio  of  AST,  annuity 
and  life  insurance  policy  contract 
owners  that  are  imit  holders  of  separate 
accoimts  investing  in  the  Portfolio) 
purchase  shares  on  the  basis  of  a 
prospectus  containing  the  disclosure 
contemplated  by  Condition  2  below,  by 
the  initial  shareholder(s)  before  the 
shares  of  such  Fimd  or  Portfolio  are 
offered  to  the  public. 

2.  A  Portfolio's  prospectus,  or  in  the 
case  of  a  Core  Portfolio,  its  offering 
dociunents  and  the  corresponding 
Feeder  Portfolio's  prospectus  will 
disclose  the  existence,  substance  and 
effect  of  any  offer  granted  pursuant  to 
this  application.  In  addition,  the 
Portfolios  will  hold  themselves  out  as 
employing  he  Manager/Subadviser 
Structure  described  in  the  application. 
A  Portfolio's  prospectus,  or  in  the  case 
of  a  Core  Portfolio,  its  offering 
documents  and  the  corresponding 
Feeder  Portfolio's  prospectus  will 
prominently  disclose  that  the  Manager 
has  ultimate  responsibility  to  oversee 
the  Subadvisers  and  recommend  their 
hiring,  termination,  and  replacement. 

3.  'The  Manager  will  provide 
management  and  administrative 
services  to  the  Portfolios,  including 
overall  supervisory  responsibility  for 
the  genend  management  and  investment 
of  each  Portfolio,  and.  subject  to  review 
and  approval  by  a  Portfolio's  Board  will 
(a)  set  each  Portfolio's  overall 
investment  strategies;  (b)  evaluate, 
select  and  recommend  Subadvisers  to 
manage  all  or  a  part  of  a  Portfolio's 
assets;  (c)  when  appropriate,  allocate 
and  reallocate  a  Portfolio's  assets  among 
multiple  Subadvisers;  (d)  monitor  and 
evaluate  the  investment  performance  of 
Subadvisers;  and  (e)  implement 
procediues  reasonably  designed  to 
ensure  that  the  Subadvisers  comply 
with  the  relevant  Portfolio's  investment 
objectives,  policies,  and  restrictions. 

4.  At  all  tunes,  a  majority  of  the  Board 
of  each  Fimd  will  be  Independent 


Directors  or  Trustees,  and  the 
nomination  of  new  or  additional 
Independent  Directors  or  Trustees  will 
be  placed  within  the  discretion  of  the 
then-existing  Independent  Directors  or 
Trustees. 

5.  Neither  the  Manager  nor  any 
Portfolio  will  enter  into  a  Sub-advisory 
Agreement  with  any  Affiliated 
Subadviser,  without  such  Sub-advisory 
Agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
Portfolio  within  the  meaning  of  the  Act, 
which  in  the  case  of  Core  Portfolio  will 
be  pursuant  to  voting  instructions 
provided  by  shareholders  of  those 
Feeder  Portfolios  investing  in  such  Core 
PortfoUo  that  are  registered  under  the 
Act,  or  other  voting  arrangements  that 
comply  with  section  12(d)(l)(E)(iii){aa) 
of  the  Act.  if  applicable,  and  in  the  case 
of  a  Portfolio  of  AST  will  be  pursuant 
to  voting  instructions  by  annuity  and 
life  insurance  contract  owners  that  are 
unit  holders  in  insurance  company 
separate  accounts  investing  in  sudi 
Portfolio. 

6.  When  a  Subadviser  change  is 
proposed  for  a  Portfolio  with  an 
Affiliated  Subadviser,  the  applicable 
Board,  including  a  majority  of  the 
Independent  Directors  or  'Trustees,  will . 
make  a  separate  finding,  reflected  in  the 
minutes  of  the  meeting  of  the  applicable 
Board,  that  such  change  is  in  the  best 
interests  of  the  applicable  Portfolio  and 
its  shareholders  and  does  not  involve  a 
conflict  of  interest  frt>m  which  the 
Manager  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

7.  No  director,  trustee,  or  officer  of  a 
Fund  or  director  or  officer  of  the 
Manager  will  own  directly  or  indirectly 
(other  than  through  a  pooled  investment 
vehicle  that  is  not  controlled  by  such 
director,  trustee  or  officer)  any  interest 
in  a  Subadviser  except  for  (i)  ownership 
of  interests  in  the  Manager  or  any  entity 
that  controls,  is  controlled  by,  or  is 
under  common  control  with  Manager;  or 
(ii)  ownership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  publicly-traded 
company  that  is  either  a  Subadviser  or 
an  entity  that  controls,  is  controlled  by, 
or  is  under  common  control  with  a 
Subadviser. 

8.  Within  90  days  of  the  hiring  of  any 
new  Subadviser,  the  Manager  will 
furnish  shareholders  of  the  applicable 
Portfolio  (or,  in  the  case  of  a  Core 
Portfolio,  the  shareholders  of  its 
corresponding  Feeder  Portfolio  or.  in 
the  case  of  a  Portfolio  of  AST.  annuity 
and  life  insurance  policy  contract 
owners  that  are  unit  holders  of  separate 
accounts  investing  in  the  Portfolio)  all  . 
the  information  that  would  have  been 
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ncluded  in  a  proxy  statement.  Such 
nfonnation  will  include  any  changes 
»used  by  the  addition  of  a  new 
Subadviser.  To  meet  this  obligation,  the 
Manager  will  provide  shareholders  of 
the  applicable  Portfolio  (or,  in  the  case 
pf  a  Core  Portfolio,  the  shareholders  of 
ts  corresponding  Feeder  Portfolio  or,  in 
e  case  of  a  Portfolio  of  AST,  annuity 
d  life  insiuunce  policy  contract 
iwners  that  are  unit  holders  of  separate 
iccounts  investing  in  the  Portfolio)  with 
information  statement  meeting  the 

iments  of  Regulation  14C, 
ediile  14C,  and  Item  22  of  Schedule 
4A  under  the  Securities  Exchange  Act 
if  1934. 

For  the  Commission,  by  the  Division  of 
nvestment  Management,  under  delegated 

authority. 

Mu^garat  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  99-20251  Filed  8-5-99;  8:45  am] 
HUJNQ  CODE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
POMIMSSION 

riMMM  No.  35-27057] 

llings  Under  the  Public  Utility  Holding 

'  Act  of  1935,  Aft  AmMided 
•Act") 

uly  30, 1999. 

Notice  is  hereby  given  that  the 
bllowing  filing(s)  has/have  been  made 
with  the  Commission  piusuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
kpplication(8)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
^ppUcation(s)  and/or  declarationCs)  and 
fcny  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Keference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
ipplications(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
\ugust  23, 1999,  to  the  Secretary, 
>ecurities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
I  copy  on  the  relevant  applicant(s)  and/ 
}r  declarant(s)  at  the  addressCes) 
ipecified  below.  Proof  of  service  (by 
iMdavit  or,  in  case  of  an  attorney  at 
aw,  by  certificate]  should  be  filed  with 
he  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
acts  or  law  that  are  disputed.  A  person 
vho  so  requests  will  be  notified  of  any 
learing,  if  ordered,  and  will  receive  a 
:opy  of  any  notice  or  order  issued  in  the 
natter.  After  August  23, 1999,  the 


applicant(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Appalachian  Power  Company  (7ft- 
6171) 

Appalachian  Power  Company 
("Appalachian'),  40  Franklin  Road, 
Roanoke,  Virginia  24011,  an  electric 
public-utility  subsidiary  company  of 
American  Electric  Power  Company,  Inc., 
a  registered  holding  company,  has  filed 
a  post-eHective  amendment  under 
sections  9(a),  10  and  12(d)  of  the  Act 
and  rule  54  imder  the  Act  to  its 
application-declaration  previously  filed 
tmder  the  Act. 

By  order  dated  Jime  30, 1978  (HCAR 
No.  20610)  ("Order"),  Appalachian  was 
authorized  to  enter  into  an  agreement  of 
sale  ("Agreement")  with  Mason  County, 
West  Virginia  ("County").  The 
Agreement  provided  for  the 
construction,  installation,  financing  and 
sale  of  certain  pollution  control 
facilities  ("Facilities")  at  Appalachian's 
Philip  Spom  and  Motmtaineer  Plants. 
Under  the  Agreement,  the  County  may 
issue  and  seU  its  pollution  control 
revenue  bonds  ("Revenue  Bonds")  or 
pollution  control  refunding  bonds 
("Refunding  Bonds"),  in  one  or  more 
series,  and  deposit  the  proceeds  with 
the  trustee  ("Trustee")  under  an 
indenture  ("Indenture")  entered  into 
between  the  County  and  the  Trustee. 
The  proceeds  are  applied  by  the  Trustee 
to  the  pa)m:ient  of  the  costs  of 
construction  of  the  Facilities,  or  in  the 
case  of  proceeds  from  the  sale  of 
Refunding  Bonds,  to  the  payment  of  the 
principal,  premitun  (if  any)  and/or 
interest  on  Revenue  Bonds  to  be 
refunded. 

The  Order  also  authorized 
Appalachian  to  convey  an  undivided 
interest  in  a  portion  of  the  Facilities  to 
the  Coimty,  and  to  reacquire  that 
interest  under  an  installment  sales 
arrangement  requiring  Appalachian  to 
pay  as  the  purchase  price  semi-annual 
installments  in  an  amount,  together 
with  other  monies  held  by  the  Trustee 
under  the  Indenture  for  that  purpose, 
will  enable  the  County  to  pay,  when 
due,  the  interest  and  principial  on  the 
Revenue  Bonds. 

The  County  has  issued  and  sold  ten 
series  of  bonds  contemplated  by  the 
Order.  The  last  issuance  was  the  Series 
J.  Refunding  Bonds,  in  the  aggregate 
principal  amotmt  of  $50  million, 
authorized  by  supplemental 
Commission  order  on  October  7, 1992 
(HCAR  No.  25659). 

It  is  now  proposed  that,  under  the 
terms  of  the  A^^ement,  Appalachian 
will  cause  the  County  to  issue  and  sell 
'its  Series  K  Refunding  Bonds  in  the 


aggregate  principal  amotmt  of  up  to  530 
million,  llie  Series  K  Refunding  Bonds 
will  bear  interest  semi-annually  at  a  rate 
of  interest  not  exceeding  8%  per  annum 
and  will  mattue  at  a  date  not  more  than 
forty  years  from  the  date  of  issuance. 

Ine  proceeds  will  be  used  to  provide 
for  the  early  redemption  of  the  entire 
outstanding  aggregate  principal  amount 
of  $30  million  of  the  Cotmty's  Series  G 
Revenue  Bonds,  7.40%,  January  1, 2014. 

National  Fuel  Gas  Company,  et  ai.  (70- 
7512) 

National  Fuel  Gas  Company 
("National"),  a  registered  holding 
company,  and  its  nonutility  subsidiary, 
Data-Track  Account  Services,  Inc. 
("Data-Track"),  both  located  at  10 
La£ayette  Square,  Buf^o,  New  Yoik 
14203,  uav«  filed  a  post-effective 
amendment  to  their  application  under 
section  9(a),  10  and  13  of  the  Act. 

By  order  dated  May  6, 1988  (HCAR 
No.  24639)  ("Order"),  the  Commission 
authorized  National  to  acquire  all  of  the 
common  stock  of  Data-Track  for 
$500,000,  which  was  to  be  used  as 
working  capital.  Data-Track  was 
acquired  to  provide  certain  ciistomer 
account  collection  services,  at  cost,  for 
National's  other  subsidiaries. 
SubsequenUy,  by  order  dated  March  5, 
1991  (HCAR  No.  25265),  Data-Track  was 
authorized  to  expand  the  scope  of  its 
collection  services  and  to  borrow  up  to 
$500,000  bom  the  National  system 
money  pool  as  an  alternative  method  of 
meeting  its  working  capital  needs.  Data- 
Track  now  proposes  to  provide  the  same 
types  of  collection  services  for 
nonassociate  clients. 

American  Electric  Power  Company, 
Inc.,  et  aL  (70-9145) 

American  Electric  Power  Company, 
Inc.  ("AEP"),  a  registered  holding 
company,  and  its  wholly  owned 
nonutility  subsidiaries  AEP  Resources, 
Inc.  ("AEPR"),  AEP  Energy  Services, 
Inc.  ("AEPES"),  and  AEP  Resources 
Services  Company  ("Resco"),  all  located 
at  1  Riverside  Plaza,  Columbus,  Ohio 
43215,  have  filed  an  application- 
declaration  with  this  Commission  under 
sections  6(a),  7,  9(a),  10, 12(b),  12(c)  and 
13(b)  of  the  Act  and  rules  45,  46,  54,  87 
and  90  under  the  Act. 

AEPR  requests  authority  to  establish, 
directiy  or  indirectly,  a  company 
("Management  Company")  that  would 
provide  energy-related  services  to 
industrial,  commercial  and  institutional 
customers  in  the  United  States.  AEPR 
also  requests  authority  to  establish, 
directly  or  indirectly,  a  company 
("Capital  Company,"  and  together  %vith 
Management  Company,  "New 
Ventiues")  that  would  provide 
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financing  to  Management  Company's 
customers  for  certain  energy-related 
assets  (defined  below  as  "Energy 
Facilities")  and  for  the  purchase  of 
service  from  Management  Company. 
AEPR  may  establish  intermediate 
subsidiaries  to  hold  its  interests  in  the 
New  Ventures  ("Intermediate 
Subsidiaries"),  and  Management 
Company  and  Capital  Company  may 
establish  special  purpose  subsidiaries 
("Special  Purpose  Subsidiaries")  to 
conduct  the  proposed  activities. 

Management  Company  Services 

The  energy-related  services  to  be 
provided  by  Management  Company 
would  include  energy  facility 
management  services,  energy 
conservation  services,  procurement 
services,  and  other  energy  and 
incidental  services.  Energy  £Eicility 
management  services  include  the  day- 
to-day  operations,  maintenance, 
management,  and  other  technical  and 
administrative  services  required  to 
operate,  maintain  and  manage  certain 
energy-related  assets  ("Energy 
Facilities").  Additionally,  energy  facility 
management  services  inclyde  long-term 
planning  and  budgeting  for,  and 
evaluation  of,  improvement  to  those 
assets.  Energy  Facilities  includes 
facilities  and  equipment  that  are  used 
by  industrial,  commercial  and 
institutional  entities  to  produce, 
convert,  store,  and  distribute:  (i) 
Thermal  energy  products,  such  as 
processed  steam,  heat,  hot  water,  chilled 
water,  and  air  conditioning;  (ii) 
electricity;  (iii)  compressed  air;  (iv) 
processed  and  potable  water;  (v) 
industrial  gases,  such  as  nitrogen;  and 
(vi)  other  similar  products.  Energy 
Facilities  also  include  related  facilities 
that  transport,  handle  and  store  fuel, 
such  as  coal  honHling  and  oil  storage 
tanks,  and  facilities  that  treat  waste  for 
these  entities,  such  as  scrubbers, 
precipitators,  cooling  towers  and  water 
treatment  facilities. 

Energy  conservation  services  include: 
(1)  Identification  of  etaetgy  and  other 
resource  efficiency  opportunities;  (2) 
design  of  facility  or  of  process 
modifications  or  enhancements  to 
realize  identified  energy  and  other 
resource  opportunities;  (3)  management, 
at  direct  construction  or  installation,  of 
conservation  or  efficiency  equipment; 
(4)  training  of  customer  persoimel  in  the 
operation  of  equipment;  (5) 
maintenance  of  energy  system;  (6) 
design,  management  or  direct 
construction  and  installation  of  new  and 
retrofit  heating,  ventilating  and  air 
conditioning  systems,  electrical  and 
power  systems,  motors,  pumps,  lighting, 
water  and  plumbing  systems,  and 


related  structures,  to  realize  energy  and 
other  resource  efficiency  goals  or  to 
otherwise  meet  a  customer's  energy- 
related  needs;  (7)  system  monitoring;  (8) 
reporting  of  system  results;  (9)  design 
and  implementation  of  energy 
conservation  programs;  (10)  provision  of 
conditioned  power  services  (i.e., 
services  designed  to  prevent,  control  or 
mitigate  adverse  effects  of  power 
distiu'bances  on  a  customer's  electrical 
system  to  ensure  the  level  of  power 
qiiality  required  by  the  customer);  and 
(11)  other  similar  or  related  activities. 

Procurement  services  include 
arranging  as  agent  or  broker  for  a 
customer  to  purchase  electricity,  natrual 
gas,  oil,  propane  and  industrial  gases 
("Energy  Conunodities").  In  addition, 
prociuement  services  include 
purchasing  other  commudiLies  and 
supplies  used  by,  or  distributed 
through.  Energy  Facilities  on  behalf  of 
energy  facilities  management  or  energy 
conservation  services  customers 
described  above.  AEP  and  AEPR  also 
request  authority  for  Management 
Company  to  engage  in  the  purchase  and 
sale,  as  principal,  of  electricity,  natural 
gas,  and  other  Energy  Commodities. 

Other  energy  services  include 
development,  design,  construction, 
ownership,  sale  of  Energy  Facilities,  and 
of  equipment  used  in,  and 
improvements  to.  Energy  Facilities. 
Incidental  services  include  the  sale  of 
products  and  services  incidental  to  the 
proposed  sale  of  goods  and  services 
enumerated  above  and  which  are 
closely  related  to  the  consiunption  of 
energy  and/or  the  maintenance  of 
Energy  Facilities;  provided  however, 
that  Management  Company  would  not 
be  involved  in  the  manufacture  of 
energy  related  equipment. 

Capital  Company  Services 

Capital  Company  proposes  to  offer 
financing  for  existing  En«gy  Facilities 
and  improvements  and  to  provide  new 
capital  for  Energy  Facilities  for 
customers  of  Management  Company 
through  sale  and  leaseback,  project 

finanring  or  Other  Creative  finanHng 

mechanisms.  Assets  financed  by  Capital 
Company  generally  will  be  managed  by 
Management  Company.  In  addition. 
Capitsd  Company  will  make  its 
financing  sravices  available  to 
customers  of  Management  Company  to 
assist  Management  Company  in 
connection  with  its  program  to  provide 
energy  management  and  related  services 
to  its  customers. 

Financial  Support 

Resources  will  contribute  the  equity 
capital  required  by  Management 
Company  and  Capital  Company. 


Management  Company  may  also  obtain 
debt  financing  from  American, 
Resources  or  unaffiliated  third  parties 
such  as  commercial  banks.  Loans  bom 
American  or  Resources  to  Management 
Company  will  be  made  at  the  cost  of 
funds  inciured  by  American  or 
Resources,  as  the  case  may  be,  in 
accordance  with  rule  52. 

Applicants  state  that  Management 
Company,  Capital  Company  and  the 
Special  Purpose  Subsidiaries  intend  to 
issue  ownership  interests  to  third 
parties.  In  this  regard,  AEP  requests 
authority,  through  December  31,  2002, 
to  enter  into  guaranties  of  obligations 
that  AEPR  may  iucur  under  agreements 
with  third  parties  to  make  capital 
investments  of  up  to  $250  million  in 
Capital  Company  and  $50  million  in 
Management  Company.  In  addition, 
AEP  and  AEPR  request  authority  to 
enter  into  guarantees  ("Subsidiary 
Guarantees")  through  December  31, 
2002,  of  the  debt  and  other  obligations 
of  Management  Company,  Capital 
Company  and  the  Intermediate 
Subsidiaries  in  aggregate  amounts  up  to 
$250  million  ("Guarantee  Limit"). 
Further,  AEP.  AEPR,  Management 
Company  and  Capital  Company  request 
authority  to  guarantee  the  debt  and 
other  obligations  of  the  Special  Purpose 
Subsidiaries  through  December  31, 
2002 1  in  an  amount  that,  combined 
with  the  aggregate  outstanding  amount 
of  Subsidiary  Guarantees,  will  not 
exceed  the  Guarantee  Limit.  Debt 
financing  of  Capital  Company. 
Management  Company,  any 
Intermediate  Subsidiary  or  any  Special 
Purpose  subsidiary  which  is  subject  to 
the  proposed  guaranties  will  not  exceed 
a  term  of  15  years. 

Affiliate  Transactions 

AEPES  and  Resco  request  an 
exemption  from  the  at  cost  requirements 
of  section  13(b)  for  the  sale  of  certain 
goods  and  services  by  AEPES,  Resco, 
and  other  subsidiaries  of  Resources  to 
Management  Company,  Capital 
Company,  and  the  Special  Purpose 
Subsidiaries.  Any  sale  of  services  by  any 
utility  subsidiary  of  AEP  or  by 
American  Electric  Power  Services 
Corporation,  a  service  company 
subsidiary  of  AEP.  to  Management 
Company,  Capital  Company,  and  the 
Special  Purpose  SulMidiaries  would  be 
at  cost.  In  addition.  Management 
Company  requests  authority  to  provide 
services  at  fair  market  value,  imder 
certain  circumstances,  to  any  associate 


1  Any  guarantee  of  the  obligations  of  Management 
Company,  Capital  Company,  any  Intennediate 
Subaidiaiy  or  any  Special  Purpose  Subsidiary 
outstanding  on  December  31,  2002  would  expire  in 
accordance  with  its  terms. 
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( lompany  in  the  AEP  system  that  is  an 
I  ixempt  wholesale  generator  or  foreign 
1  itility  company,  as  each  are  defined  in 
I  tection  32  and  33  of  the  Act, 
I  espectively,  or  that  is  a  qualifying 
acility. 

^ayment  of  Dividends 

Further,  AEP  and  AEPR  request 
I  luthority  for  Management  Company, 
I  Capital  Company,  the  Intermediate 
:  >ubsidiaries  and  the  Special  Piir[>ose 
;  Subsidiaries  to  declare  and  pay 
I  lividends  from  time  to  time  out  of 
I  :apital  or  imeamed  surplus. 

For  the  Commission  by  the  Division  of 
nvestment  Management,  imder  delegated 

I  luthority. 

'.  Margaret  H.  McFarland, 

,  ')eputy  Secretary. 
FR  Doc.  99-20299  Filed  8-5-99;  8:45  ami 
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Securities  and  exchange 
commission 

(Release  No.  IC-23939] 

^iC8  of  Applications  for 
paraglstratlon  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

uly  30, 1999. 

The  following  is  a  notice  of 
ipplications  for  deregistration  under 
ection  8(f)  of  the  Investment  Company 
ct  of  1940  for  the  month  of  July  1999. 
copy  of  each  application  may  be 
btained  for  a  fee  at  the  SEC's  Public 
eference  Branch,  450  Fifth  St.,  NW, 
ashington,  DC  20549-0102  (tel.  202- 
2-8090).  An  order  granting  each 
pplication  will  be  issued  unless  the 
EC  orders  a  hearing.  Interested  persons 
ay  request  a  hearing  on  any 
pplication  by  writing  to  the  SEC's 
iecretary  at  the  address  below  and 
erving  the  relevant  applicant  with  a 
opy  of  the  request,  personally  or  by 
ail.  Meaning  requests  should  be 

ived  by  the  SEC  by  5:30  p.m.  on 
ugust  24, 1999,  and  should  be 
iccompanied  by  proof  of  service  on  the 
pplicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service, 
[earing  requests  should  state  the  nature 
I  >f  the  writer's  interest,  the  reason  for  the 
1  equest,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
vriting  to  the  Secretary,  SEC,  450  Fifth 
;  jtreet,  NW,  Washington,  DC  20549- 
1)609. 

=0R  FURTHER  INFOflMATION  CONTACT: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
3ffice  of  Investment  Company 
(egulation,  Mail  Stop  5-6, 450  Fifth 


Street,  NW,  Washington.  DC  20549- 
0506. 

Midwest  Equity  Trust,  Financial 
Securities  Series  1  (File  No.  811-7058] 

Summary:  Applicant,  a  imit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  3, 1998, 
applicant  made  a  liquidating 
distribution  to  its  unitholders  at  net 
asset  value  per  share.  Expenses  of 
approximately  $9,600  were  incurred  in 
connection  with  the  liquidation  and 
were  paid  by  applicant  and  NatCity 
Investments,  Inc.,  applicant's  depositor. 

Filing  Date:  The  application  was  filed 
on  June  22, 1999. 

Applicant's  Address:  251  North 
Illinois  Street,  Suite  500,  Indianapolis, 
Indiana  46204. 

inteniet.coin(TM)  Index  Fund,  Inc.  [File 
No.  811-9343] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering  qr  engage  in  business 
of  any  kind.  , 

Filing  Date:  The  application  was  filed 
onjuly  2, 1999. 

Applicant's  Address:  c/o  Reich  & 
Tang  Asset  Management  L.P.,  600  fifth 
Avenue,  New  York,  New  York  10020. 

Van  Kampen  Foreign  Securities  Fund 
[File  No.  811-7571] 

Sunimary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  6, 
1998,  applicant  made  a  liquidating 
distribution  to  its  sole  shareholder  at  net 
asset  value  per  share.  Expenses  of  $800 
incurred  in  connection  with  the 
liquidation  were  paid  by  Van  Kam[>en 
Investments  Inc.,  the  parent  company  of 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  Jime  30, 1999. 

Applicant's  Address:  Van  Kampen 
Investments  Inc.,  1  Parkview  Plaza,  PO 
Box  5555,  Oakbrook  Terrace,  Illinois 
60181-5555. 

MAP-Govemmmt  Fund,  Inc.  [File  No. 
811-3548] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  2, 1999, 
applicant  made  a  liquidating 
distribution  to  its  shareholders  at  net 
asset  value  per  share.  Expeuses  of 
$26,035  incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  July  15, 1999. 

Applicant's  Address:  520  Broad 
Street,  Newark,  New  Jersey  07102. 


The  Emerging  Mexico  Fund,  Inc.  [File 
No.  811-6134] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  10, 1999, 
applicant  made  a  liquidating 
distribution  to  its  shareholders  at  net 
asset  value  per  share.  Expenses  of 
$69,100  incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  July  9,  1999. 

Applicant's  Address:  c/o  Mitchell 
Hutchins  Asset  Management,  Inc.,  1285 
Avenue  of  the  Americas,  New  York, 
New  Yorit  10019. 

Putnam  Advisory  International  Trust 
[File  No.  811-2862} 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an   ~ 
investment  company.  On  January  2, 
1984,  applicant  made  a  liquidating 
distribution  to  its  sole  shareholder  at  net 
asset  value  per  share.  To  the  best  of 
applicant's  knowledge,  no  expenses 
were  incurred  in  connection  with  the 
liquidation. 

Filing  Date:  The  application  was  filed 
I,  on  July  12, 1999. 

Applicant's  Address:  One  Post  Office 
Square,  Boston,  Massachusetts  02109. 

The  PanAgora  Institutional  Funds  [File 
No. 811-7464] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  30, 
1998,  applicant  made  a  liquidating 
distribution  to  its  shareholders  of  its 
two  series  at  the  net  asset  value  per 
share.  Expenses  of  $41,325  were 
incurred  in  connection  with  the 
Uquidation,  of  which  applicant's  two 
series.  Asset  Allocation  Fund  and 
International  Equity  Fund,  paid  $13,408 
and  $27,917,  respectively. 

Filing  Date:  The  application  was  filed 
on  July  15, 1999. 

Applicant's  Address:  260  Franklin 
Street,  Boston,  Massachusetts  02110. 

Investors'  Governmental  Securities 
Income  Trust,  Series  1  and  Subsequent 
Series  [File  No.  811-2834] 

Summary:  Applicant,  a  unit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  22, 
1997,  applicant  made  a  final  liquidating 
distribution  to  its  shareholders  at  net 
asset  value  per  share.  Each  series  of 
applicant  terminated  in  accordance  with 
the  terms  of  its  trust  indenture,  and  no 
expenses  were  inciured  in  coimection 
with  the  liquidation. 

Filing  Date:  The  application  was  filed 
on  July  8, 1999. 
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Applicant's  Address:  One  Parkview 
Plaza,  Oakbrook  Terrace.  Illinois  60181. 

Fidelity  Advisor  Emerging  Asia  Fund, 
Inc.  [File  No.  811-8308] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  15, 1998, 
applicant  transferred  its  assets  to 
Fidelity  Advisor  Series  VIII:  Fidelity 
Advisor  Emerging  Asia  Fund  based  on 
net  asset  value.  Expenses  of 
approximately  $159,000  were  inoured 
in  connection  with  the  reorganization, 
with  applicant  paying  $150,000  of  the 
expenses,  and  Fidelity  Management  &' 
Research  Company,  applicant's 
investment  adviser,  paying  the 
remaining  expenses. 

Filing  Dates:  The  application  was 
filed  on  June  24, 1999,  and  amended  on 
July  23, 1999. 

Applicant's  Address:  82  Devonshire 
Street.  Boston,  Massachusetts  02109. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-20252  Fijed  8-5-99:  8:45  am] 
BILUNQ  COOE  WIO-OI-M 


SECUFUTIES  AND  EXCHANGE 
COMMISSION 

[ftetaaae  No.  34-41683;  RIe  No.  SR-OTC- 

Salt-Ragulatory  Organizations;  The 
DapoaNory  Trual  Company;  Nolica  of 
niing  and  Immadlala  Eftactlvanaaa  of 
a  Propoaad  Rula  Change  Reducing  ttia 
Faaa  for  the  Morlgaga-Bacicad 
SacurWaa  DIviaion 

August  2, 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  notice  is  hereby  given  that  on 
July  21, 1999,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,and  III 
below,  which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises  the 
service  fee  schedule  of  DTC's  Mortgage- 
Backed  Securities  ("MBS")  Division. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  statutory  basis  for, 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
DTC  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  revises  the 
service  fees  for  the  MBS  Division  of 
DTC  effective  August  1, 1999,  in  order 
to  more  closely  align  the  fees  with 
current  estimated  unit  service  costs.^ 
The  revised  fee  schedule  will  result  in 
an  overall  fee  reduction  for  MBS 
Division  services  of  approximately  15.5 
percent.  The  fee  decrease  is  a  result  of 
increased  transaction  volumes  and 
decreased  costs. 

For  these  reasons,  DTC  believes  that 
the  proposed  rule  change  is  consistent 
with  section  17A(b)(3)(D)  of  the  Act," 
which  requires  that  the  rules  of  a 
registered  clearing  agency  provide  for 
eqtiitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  for  services 
which  it  provides  to  its  participants. 

(B)  Self-Regulator  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
for  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

DTC  has  not  solicited  nor  received 
written  comments  on  the  proposed  rule 
change. 

m.  Date  of  Effiictiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  DTC,  it  has 
become  effective  pursuant  to  section 


« 15  U.S.C.  78s(b)(l). 


2  The  Commission  has  modiBed  paits  of  these 
statements. 

^  A  copy  of  the  revised  MBS  Division  service  fee 
schedule  is  attached  as  Exhibit  2  of  DTC's  proposed 
rule  change,  which  is  available  for  inspection  and 
copying  at  the  Commission's  Public  Reference  room 
or  at  DTC. 

«15U.S.C78q-l(b)(3)(D). 


19(b)(3)(A)(ii)  of  the  Acts  and  R^ie  lab- 
4(f)(2)  thereimder.^  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
siunmarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  piuposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  for  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  DTC.  All 
submissions  should  reifer  to  the  File  No. 
SR-DTC-99-19  and  should  be 
submitted  by  August  27, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  99-20302  Filed  8-5-99;  8:45  am) 
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*  15  U.S.C.  78s(b)(3)(A)(ii). 
"17  CFR  240.19b-4(f)(2). 
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r'Act"),*  notice  is  hereby  given  that  on 
June  11, 1999.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
$ecimties  and  Exchange  Conunission 
"Commission")  the  proposed  rule 
hange  (File  No.  SR-DTC-99-15)  as 
escribed  in  Items,  I,  II,  and  III  below, 
hich  items  have  been  prepared 
rimarily  by  DTC.  The  Commission  is 
ublishing  this  notice  to  solicit 
omments  from  interested  persons. 

Self'Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
Proposed  Rule  Change 

Under  the  proposed  rule  change,  DTC 
U  restate  and  expand  its  procedures 
)r  a  settling  bank's  failure  to  settle. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

In  its  filing  with  the  Commission, 
TC  included  statements  concerning 
o  piirpose  of  and  basis  for  the 
roposed  rule  change  and  discussed  any 
omments  it  received  on  the  proposed 
le  change.  The  text  of  these  statements 
ay  be  examined  at  the  places  specified 
Item  rv  below.  DTC  has  prepared 
iimmaries,  set  forth  in  sections  (A),  (B), 
i  ind  (C)  below,  of  the  most  significant 
I  Lspects  of  such  statements.^ 

A)  Self-Regulatory  Organization's 
I  itatement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Each  DTC  participant  pays  or  receives 
he  net  debit  or  net  credit  balance  in  its 
)TC  money  settlement  accoimt  at  the 
I  md  of  each  day.  A  settling  bank 
employed  by  the  participant  sends  or 
Receives  the  net  pa)Tnent  over  Fedwire 
o  or  from  DTC's  account  at  the  Federal 
eserve  Bank  of  New  York.  On  a  small 
lunber  of  occasions,  a  settling  bank 
t  settles  only  for  itself  (and  not  for 
y  other  participants)  has  been  unable 
o  settle  with  DTC  due  to  an  operational 

Problem.  On  each  of  those  occasions 
rhen  the  settling  bank  has  a  net  debit 
lalance,  DTC  completed  money 
ettlement  by  using  deposits  from  its 
articipants  fund,  and  the  settling  bank 
as  able  to  settle  with  DTC  on  the  next 
ay.  On  a  few  occasions,  money 
ettlement  at  DTC  has  been  delayed 
with  respect  to  DTC's  settlement 
chediile  due  to  an  operational  problem 
t  a  settling  baiik. 
Although  such  incidents  or  failure  to 
ettle  are  infrequent,  DTC  has  reviewed 
ts  procedures  for  when  a  settling  bank 


•  15  U.S.C.  78s(b)(l). 

2  The  Commission  has  modified  the  text  of  the 
lummaries  prepared  by  DTC. 


fails  to  settle  with  DTC  due  to  a 
financial  or  operational  problem.  Those 
procedures  are  currently  stated  in 
memorandum  dated  July  29, 1994, 
which  was  issued  jointly  with  the 
National  Securities  Clearing  Corporation 
and  which  described  the  planned 
conversion  of  DTC's  money  settlement 
system  to  an  entirely  same  day  funds 
settlement  system.  "The  purpose  of  the 
proposed  rule  change  is  to  restate  in 
greater  detail  the  procedures  that  DTC 
will  follow  if  a  settling  bank  fails  to 
settle  with  DTC.3 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(A)  of 
the  Act'*  and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because 
the  proposed  rule  chnge  will  focilitate 
completion  of  dail"  iTion6''  S8ttl6ni8nt  at 
DTC  in  the  event  of  a  settling  bank's 
failure  to  settle  with  DTC.  DTC  has 
informed  the  Commission  that  the 
proposed  rule  change  will  be 
implemented  consistently  with  the 
safeguarding  of  seciuities  and  funds  in 
DTC's  custody  or  control  or  for  which 
it  is  responsible  because  the  settling 
bank  failure  to  settle  procedures 
supplement  DTC's  existing  risk 
management  controls. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  discussed  the  proposed  rule 
change  with  several  of  its  largest  settling 
banks.  Written  conmients  from  DTC 
participants  or  others  have  not  been 
solicited  or  received  on  the  proposed 
rule  change. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


^For  example,  the  proposed  procedures  will  (1) 
state  the  specific  time  by  whicli  settling  banks  must 
acknowledge  settlement  balances  each  day.  (2) 
provide  for  notice  of  a  settling  bank's  failure  to 
settle  to  the  participants  tha*  settle  through  the 
bank,  and  (3)  set  forth  the  extent  to  which  DTC  will 
require  a  participant  to  make  settlement  payment 
itself  in  the  event  of  a  settlement  bank's  continued 
failure  to  settle.  A  copy  of  the  proposed  procedures 
was  attached  as  Exhibit  2  to  DTC's  filing,  which  is 
available  for  inspection  and  copying  in  the 
Commission's  Public  Reference  Room  and  through 
DTC. 

«15U.S.C.78q-l  (b)(3)(A). 


ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  rule  change  should  be 
disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Cnmmissinn,  450  Fifth  Street.  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
such  filing  also  will  be  available  for     • 
inspection  and  copying  at  the  principal 
office  of  DTC  submissions  should  refer 
to  File  No.  SR-DTC-99-15  and  should 
be  submitted  by  August  27, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-20303  Filed  8-5-99;  8:45  ami 
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("Ck>numssion")  a  proposed  rule  change 
(File  No.  SR-DTC-99-14)  pursuant  to 
Section  19(b)(1)  of  the  Seciuities 
Exchange  Act  of  1934  ("Act").»  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  June  21, 1999.^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

Under  the  proposed  rule  change,  DTC 
will  establish  a  service  called 
"TaxRecIaim."  Tax  Reclaim  is  intended 
to  assist  DTC's  participants  in  preparing 
foreign  jurisdictions'  tax  reclaim  forms 
that  are  required  to  reclaim  tax  withheld 
on  income  payments  on  foreign 
securities.  Participants  will  access 
TaxRecIaim  through  DTC's  participant 
terminal  system  and  will  input  data 
particular  to  the  beneficial  owner, 
foreign  security,  and  pa)mient  details  as 
required  by  the  country  of  issuance. 
DTC  wUl  then  process  the  information 
through  a  software  application  that 
includes  the  reclaim  form  and  tax 
information  template  and  will  transmit 
back  to  the  participant  a  file  containing 
the  completed  tax  reclaim  form,  reclaim 
calculation,  and  information  on 
additional  filing  requirements  and  filing 
instructions.  DTC  will  post  a  disclaimer 
of  liability  in  connection  with  use  of  the 
TaxRecIaim  service. 

DTC  will  charge  a  fee  of  $10  for  each 
reclaim  transaction  on  a  printed  reclaim 
form  processed  through  'TaxRecIaim.  A 
reclaim  transaction  will  consist  of  the 
reclaim  calculation  applicable  to  one 
security,  one  beneficial  owner,  and  one 
income  payment  date.  For  reclaim 
transactions  that  are  not  completed 
because  the  reclaimable  amount  fall 
below  a  threshold  value  established  by 
the  participant,  the  fee  will  be  $2  per 
reclaim  transaction. 


Section  17A(b)(3)(F)  of  the  Act  ^ 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  ot  securities  transactions. 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
DTC's  oUigatitHis  under  section 
17A(b)(3)(F)  because  it  should  improve 
the  ability  of  DTC's  participants  to 
obtain  tax  reclaim  payments  with 
respect  to  positicms  in  non-U.S. 
securities.  As  a  result,  the  proposed  rule 
change  should  increase  the  efficiency 


with  which  beneficial  owners  of 
positions  in  non-U.S.  seciuities  that  are 
held  at  DTC  are  able  to  obtain  tax 
reclaim  payments  to  which  they  are 
entitled. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  ETTC's  proposal 
is  consistent  with  the  requirements  of 
the  Act  and  in  particular  with  the 
requirements  of  section  1 7 A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (Filed  No.  SR~ 
DTC-99-14)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Mari(et  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-20304  Filed  8-5-99;  8:45  ami 
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July  30, 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
June  4, 1999,  the  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
EMCC-99-07)  as  described  in  Items  I,  n. 
and  in  below,  which  items  have  been 
prepared  primarily  by  EMCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  tte  Terns  of  Substance  of 
tte  Propoeed  Role  Change 

The  purpose  of  the  proposed  rule 
change  is  to  implement  clearing  agency 
cross-guaranty  agreements  between 
EMCC  and  other  clearing  agencies. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  6m  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

EMCC's  Rule  21  authorizes  EMCC  to 
enter  into  "clearing  agency  cross 
guaranty  agreements."  ^  On  Jime  2, 
1999,  EMCC  entered  into  clearing 
agency  cross-gudx-cuily  agreements  with 
the  National  Securities  Clearing 
Corporation  ("NSCC").  the  Govenuneut 
Securities  Clearing  Corporation 
("GSCC"),  and  the  International 
Securities  Clearing  Corporation 
("ISCC").  According  to  EMCC,  the  form 
of  agreement  with  each  of  these  entities 
is  substantially  similar  to  the  form  of 
agreement  approved  by  the  Commission 
in  rule  changes  previously  submitted  by 
NSCC,  MBSCC,  GSCC,  and  ISCC.-* 

Generally,  the  limited  guaranty 
provided  for  by  the  clearing  agency 
cross-guaranty  agreements  is  invoked 
when  a  clearing  entity  ceases  to  act  for 
a  common  member.  This  limited 
guaranty  enables  clearing  agencies  that 
have  entered  into  limited  cross  guaranty 
agreements  to  benefit  from  a  defaulting 
member's  excess  collateral  at  other 
clearing  agencies  in  which  the 
defaulting  member  was  a  participant. 
The  guaranty  provides  that  resources  of 
the  defaulting  common  member 
remaining  after  the  defaulting  common 
member's  obligations  to  the 
guaranteeing  dearing  agency  have  been 
satisfied  may  be  used  to  satisfy  and 
imsatisfied  obligations  to  the  other 
clearing  agencies.  The  guaranty  is 
limited  to  the  extent  of  the  resources 
relative  to  the  defaulting  common 


*17  CFR  200.30-3(a)(l2). 
'  15  U.S.C  788(b)(1). 


'  The  Commission  has  modified  the  text  of  the 
siuimaries  prepared  by  EMOC. 

^  Under  EMCXI's  Rule  1 ,  "clearing  agency  croaa- 
guaranty  agreement"  means  an  agreement  between 
EMCC  and  another  clearing  entity  relating  to  the 
guaranty  by  EMCC  of  certain  obligations  of  a 
member  to  such  clearing  agency. 

♦Securities  Exchange  Act  Release  Nos.  37616 
(August  28. 1996).  61  FR  46887  (September  5, 
1996),  and  39020  (September  4, 1997),  62  FR  47862 
(September  11, 1997). 


member  remaining  at  the  guaranteeing 
[blearing  agency. 

EMCC  believes  that  the  clearing 
igency  cross-guaranty  agreements 
should  be  beneficial  because  the  funds 
that  may  be  made  available  to  it  may 
arovide  resources  that  may  make  a  pro 
rata  charge  against  its  clearing  fund 
unnecessary  or  lesser  in  amoimt. 

The  benefits  accruing  to  EMCC  from 
1  Clearing  agency  cross-guaranty 
agreement  are  illustrated  by  the 
llowing  example: 

Broker-dealer  BD  upon  insolvency 
wes  EMCC  a'net  of  $5  million  and  is 
iwed  a  net  of  $3  million  by  Clearing 
ntity  X.  BD  is  a  member  of  both 
learing  agencies.  In  the  absence  of  a 
learing  agency  cross-guaranty 
agreement,  Clearing  Entity  X  would  be 
pbligated  to  pay  $3  million  to  BD's 
bankruptcy  estate,  and  EMCC  would 
have  a  claim  for  $5  million  against  BD's 
lankruptcy  estate  as  a  general  creditor 
ivith  no  assurance  as  to  the  extent  of 
recovery.  Under  an  effective  cross- 
^aranty  agreement,  however,  Clearing 
indly  X  would  pay  to  EMCC  the  $3 
oiillion  it  owed  to  BD.  As  a  result, 
EMCC's  net  exposure  to  the  defaulting 
:ommon  member  BD  would  be  reduced. 
EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  ^ 
^d  the  rules  and  regulations 
thereimder  because  it  promotes  the 
safeguarding  of  securities  and  funds  in 
iie  clearing  agency's  custody  or  control 
md  for  which  it  is  responsible  and 
tosters  cooperation  and  coordination 
ivith  other  entities  engaged  in  the 
clearance  and  settlement  of  securities 
xansactions. 

'B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
)roposed  rule  change  will  impose  any 
)urden  on  competition. 

C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
^*Toposed  Rule  Change  Received  From 
Hembers,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
Solicited  or  received.  EMCC  will  notify 

e  Commission  of  any  written 
lomments  received  by  EMCC. 

Date  of  Effectiveness  of  the 
iposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
>ublication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
i  \s  the  Commission  may  designate  up  to 


ninety  days  of  such  date  if  it  finds  $uch 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC.  All  submissions  should 
refer  to  File  No.  SR-EMCC-99-7  and 
should  be  submitted  by  August  27, 
1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  99-20300  Filed  8-5-99;  8:45  am] 

BILUNG  COOE  M1l>-01-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-41669;  Hie  No.  SR-NYSE- 
99-35] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  Extending 
the  Pik>t  Fee  Structure  Governing  tlie 
Reimbursement  of  Memt>er 
Organizations  for  Costs  Incurred  in  the 
Transmission  of  Proxy  and  Other 
Shareholder  Communication  Material 

July  29,"1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Act  of  1934  ("Act"),'  and 
Rule  19b— 4  thereunder,^  notice  is 
hereby  given  that  on  July  27, 1999,  the 
New  York  Stock  Exchange,  Inc.  (the 
"Exchange"  or  "NYSE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
effectiveness  of  the  pilot  fees  ("Pilot  Fee 
Structure")  ciurently  set  forth  in   - 
Exchange  Rule  4512,  "Transmission  of 
Proxy  Material,"  and  Exchange  Rule 
465,  "Transmission  of  Interim  Reports 
and  Other  Material."  (collectively  the 
"Rules").  The  rules  provide  guidelines    - 
for  the  reimbursement  of  expenses  by 
NYSE  issuers  to  NYSE  member 
organizations  for  the  processing  and 
delivery  of  proxy  materials  and  other 
issuer  commimications  to  security 
holders  whose  securities  are  held  in 
street  name.  The  Pilot  Fee  Structure  is 
presently  scheduled  to  expire  on  August 
31.  1999.  The  Exchange  proposes  to 
extend  the  Pilot  Fee  Structvu^  through 
November  1. 1999. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the* 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 


*15  U.S.C.  78q-l. 


»17  CFR  200.30-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 
'17CFR240.19b-». 
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any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  simmiaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

A^  first  adopted,  the  Pilot  Fee 
Structure  revised  the  Rules  to  lower 
certain  reimbursement  guidelines, 
create  incentive  fees  to  eliminate 
duplicative  mailings,  and  establish  a 
supplemental  fee  for  intermediaries  that 
coordinate  multiple  nominees.^  The 
Pilot  Fee  Structure  has  been  modified 
and  extended  several  times,^  most 
recently  by  Commission  order  dated 
March  16, 1999.' 

The  Exchange  recently  submitted  a 
proposed  rule  change  to  the 
Commission  ("June  Filing")  to  further 
revise  the  Pilot  Fee  Structure  and 
extend  its  effectiveness  through  August 
31.  2001."  The  June  Filing  proposes  to 
reduce  the  basic  processing  fee  and 
nominee  coordination  fee  that  NYSE 
member  organizations  and  proxy 
distribution  intermediaries  may  recover 
in  connection  with  the  distribution  of 
proxy  and  shareholder  commimication 
materials  to  shareholders.  The  June 
Filing  also  proposes  to  define  the  term 
"nominee"  as  it  relates  to  the 
calculation  of  the  nominee  coordination 
fee.  Because  the  issues  presented  by  the 
June  Filing  are  important  and  likely  to 
impact  many  market  participants,  the 
Commission  provided  a  60  day  public 
comment  period  for  the  June  Filing, 
ending  August  30, 1999. 

The  Exchange  believes  that  an 
extension  of  the  Pilot  Fee  Structure 


'  See  Securities  Exchange  Act  Release  No.  38406 
(Mar.  14, 1997).  62  FR  13922  (Mar.  24,  1997).  The 
Commission  initially  approved  the  Pilot  Fee 
Structure  as  a  one-year  pilot,  and  designated  May 
13, 1996,  as  the  date  of  expiration. 

*  See  Securities  Exchange  Act  Release  Nos.  39672 
(Feb.  17.  1998),  63  FR  9034  (Feb.  23.  1998)  (order 
extending  Pilot  Fee  Structure  through  July  31. 1998, 
and  lowering  the  rate  of  reimbursement  for  mailing 
each  set  of  initial  proxies  and  annual  reports  bt>m 
$.55  to  S.50)  40289  (]uly  31. 1998).  63  FR  42652 
(Aug.  10. 1998)  (order  extending  Pilot  Fee  Structure 
through  October  31,  1998);  40621  (Oct.  30,  1998), 
63  FR  60036  (Nov.  6, 1998)  (order  extending  Pilot 
Fee  Structure  through  February  12, 1999);  and 
41044  (Feb.  11.  1999),  64  FR  8422  (Feb.  19,  1999) 
(order  extending  Pilot  Fee  Structure  through  March 
15, 1999). 

'  See  Securities  Exchange  Act  Release  No.  41 177 
(Mar.  16, 1999).  64  FR  14294  (Mar.  24,  1999) 

"  See  Securities  Exchange  Act  Release  No.  41549 
Oune  23. 1999),  64  FR  35229  (June  30.  1999). 


through  November  1, 1999,  wiU  give  the 
Commission  additional  time  to  fully 
consider  the  June  Filing  and  the  public 
comment  letters  regarding  the  June 
Filing,  without  a  lapse  in  the  current 
Rules.  Absent  an  extension  of  the  Pilot 
Fee  Structure,  the  fees  in  effect  prior  to 
the  Pilot  Fee  Structiue  [i.e.,  the  fees  in 
effect  prior  to  March  14, 1997)  would 
return  to  effectiveness  after  August  31, 
1999.  The  Exchange  believes  that  such 
a  result  could  be  coimterproductive  and 
cause  confusion  among  NYSE  member 
organizations  and  issuers,  especially 
giveii  that  the  June  filing,  proposing  to 
extend  the  revised  Pilot  Fee  Structure 
through  August  31,  2001,  is  still 
pending  Mith  the  Commission. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)(4)  of  the  Act '  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities.  The  Exchange  further  believes 
that  the  proposed  rule  change  satisfies 
the  requirements  imder  section  6(b)(5) » 
that  an  exchange  have  rules  that  are 
designed  to  prevent  fi^udulent  and 
manipulative  acts  and  practices; 
promote  just  and  equitable  principles  of 
trade;  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities; 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Orgpnization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes^of  the  Act. 

C.  Self-Regulatory  Organization's 
Statements  Comments  on  the  Proposed 
Rule  Change  Received  From  Members, 
Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
the  proposed  rule  change.  The  Exchange 
has  not  received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 


m.  Date  of  EfiEBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
by  its  terms,  does  not  become  operative 
for  30  days  after  the  date  of  the  filing;^ 
and  the  Exchange  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  text  of  the  proposal,  at  least 
five  business  days  prior  to  the  filing 
date;  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act^"  and  Rule  19b- 
4(0(6) "  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  fit)m 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C,  will  be  available 
for  inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-35  and  should  be 
submitted  by  August  27, 1999. 


M5  U.S.C.  78f(b)(4). 
'15U.S.C788bK5). 


'  Although  the  proposed  rule  change  seeking  to 
extend  the  Pilot  Fee  Structure  through  November  1, 
1999,  is  considered  effective  upon  filing,  it  will  not 
become  operative  until  August  31,  1999,  which  is 
more  than  30  days  after  the  date  of  filing  Quly  27, 
1999). 

'"15  U.S.C.  78s(b)(3)(A). 

"  17  CFR  240.19b-»(f)(6). 
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For  the  Commission,  by  the  Division  of 
kiarket  Regulation,  pursuant  to  delegated 
luthority." 

tfarguret  H.  McFarland, 
')eputy  Secretary. 

FR  Doc.  99-20301  Filed  8-5-99;  8:45  am] 
I  HUJNO  CODE  M10-01-H 


>EPARTMENT  OF  STATE 
Public  Note*  3108] 

nndhig  of  No  Significant  Impact: 
>of1iand  Pipe  Una  Corporation 
Pipanna  at  Nortti  Troy,  VT 

agency:  Department  of  State. 
I  ACTION:  Notice  of  a  finding  of  no 
I  lignificant  impact  with  regard  to  an 
application  to  convert,  operate  and 
aintain  a  pipeline  to  transport  crude 
~  across  the  U.S. -Canada  border. 


:  The  Department  of  State  has 
londucted  an  environmental  assessment 
^f  the  proposed  conversion  by  Portland 
ripe  Line  Corporation  of  an  existing 
ipeline  from  natural  gas  service  to 

ide  oil  service  crossing  the 
itemational  boundary  near  North  Troy, 
ermont.  Based  on  the  environmental 
sment,  the  Department  of  State  has 
Concluded  that  issuance  of  a 
t^sidential  Permit  authorizing 
Conversion  of  the  existing  pipeline  will 
not  have  a  significant  effect  on  the 
f  xisting  vegetation  and  wildlife,  water 
Resources,  land  use,  air  quality  and 
hiunan  populations  within  the  United 
states.  In  reaching  this  conclusion,  the 
t)epartment  of  State  considered  several 
idtematives,  including  a  no-action 
I  dtemative.  The  return  of  the  pipeline  to 
<  Tude  oil  transport  would  have  no 
I  lignificant  impact  on  the  environment 
r  population  since  no  new  construction 
ir  groimd-disturbing  activity  is 
ivolved.  The  pipeline  is  constructed  of 
teel  and  coated  with  coal  tar  to  protect 
jainst  corrosion.  It  is  also  cathodically 
rotected  with  an  impressed  c\iirent 
iystem  as  a  further  protection  against 
Corrosion. 
In  accordance  with  the  National 
ivironmental  Policy  Act,  42  U.S.C. 
321  et  seq.,  Coimcil  on  Environmental 
ality  Relations,  40  CFR  1501.4  and 
508.13  and  Department  of  State 
egulations,  22  CFR  161.8(C),  an 
invironmental  impact  statement  will 
ot  be  prepared. 

FURTHER  MFORMATION  ON  THE 
E  PERMIT  APPLICATION,  CONTACT: 
till  Memler,  Office  of  International 
Energy  Policy,  Room  3535,  U.S. 
)epartment  of  State,  Washington,  DC, 
10520,  (202)  647-4557. 


« 17  CFR  200.3O-3(a)(12). 


SUPPLEMENTARY  INFORMATION:  Portland 
Pipe  Line  Corporation,  is  a  corporation 
formed  under  the  laws  of  the  State  of 
Maine,  with  its  principal  place  of 
business  in  South  Portland,  Maine.  The 
proposed  pipeline  conversion  involves  a 
pipeline  which  is  routed  along  an 
existing  crude  oil  pipeline  facility 
operated  by  Portland  Pipe  Line 
Corporation.  Portland  Pipe  Line 
Corporation  presently  operates  and 
maintains  a  24-inch  line  for  transporting 
crude  oil  between  South  Portland  and 
the  international  boundary.  The  crude 
oil  is  transported  and  received  by  the 
applicant  at  a  marine  terminal  in  South 
Portland,  Maine  and  is  transferred  at  the 
US-Canada  border  into  the  pipeline 
owned  and  operated  by  MPL,  which  is 
regulated  by  the  National  Energy  Board 
(I^)  of  Canada. 

Portland  Pipe  Line  Corporation's 
earlier  construction  of  the  18-inch 
pipeline  transported  crude  oil 
successfully,  safely  and  without  any 
known  detrimental  environmental 
impact  for  throughout  35  years  of 
service,  period  of  1951-1986.  Since 
1987,  the  18-inch  line  has  been  operated 
in  interstate  natural  gas  transmission 
serve  by  (kanite  State  Gas  Transmission 
(Granite  State)  imder  the  lease  from 
Portland  to  Granite  State.  This  current 
lease  expires  on  April  30, 1999,  with 
Portland  to  take  custody  of  the  line  on 
June  1, 1999. 

On  April  7, 1999,  the  Department  of 
State  published  a  Notice  of  Application 
for  a  Presidential  Permit  in  the  Federal 
Register.  No  public  comments  were 
received  and  concerned  agencies 
expressed  no  opposition  to  issuing  the 
permit.  A- finding  of  no  significant 
impact  is  adopted,  and  an 
environment^  impact  statement  will 
not  be  prepared. 

Dated:  August  2, 1999. 
Peter  Bass, 

Deputy  Assistant  Secretary  of  State,  for 

Energy,  Sanctions  and  (Commodities. 

(FR  Doc.  99-20329  Filed  8-5-99;  8:45  am] 

BIUMQ  CO06  «nO-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Admlniatration 
[Doclwt  No.  28895] 

Airport  Privatization  Pilot  Program 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  acceptance  for  review: 
Preliminary  application  for  Niagara 
Falls  International  Airport,  Niagara 
Falls,  New  York. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  has  completed  its 
review  of  the  Niagara  Falls  International 
Airport  (lAG)  preliminary  application 
for  participation  in  the  airport 
privatization  pilot  program.  The 
preliminary  application  is  accepted  for 
review,  with  a  filing  date  of  July  1, 1999. 
The  Niagara  Frontier  Transportation 
Authority  (NFTA).  the  airport  sponsor, 
may  select  a  private  operator,  negotiate 
an  agreement  and  submit  a  final 
application  to  the  FAA  for  exemption 
under  the  pilot  program. 

49  U.S.C.  47134  establishes  an  airport 
privatization  pilot  program  and 
authorizes  the  Department  of 
Transportation  to  grant  exemptions  from 
certain  Federal  statutory  and  regulatory 
requirements  for  up  to  five  airport 
privatization  projects.  The  appiication 
procedures  require  the  FAA  to  publish 
a  notice  in  the  Federal  Register  after 
review  of  a  preliminary  application.  Hie 
FAA  must  publish  a  notice  of  receipt  of 
the  final  application  in  the  Federal 
Register  for  public  review  and  comment 
for  a  sixty  day  period.  The  lAG 
preliminary  application  is  available  for 
public  review  in  the  Federal  Aviation 
Administration,  Office  of  Chief  Counsel, 
Attention:  Rules  Docket  (AGC-200), 
Docket  No.  28895, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  C.  Willis  (202-267-8741)  Airport 
Compliance  Division,  AAS-400,  Federal 
Aviation  Administration,  800 
Independence  Ave.  SW.,  Washington, 
DC  20591. 
SUPPLEMENTARY  MFORMATION: 

Introduction  and  Background 

Sectioa  149  of  the  Federal  Aviation 
Administration  Authorization  Act  of 
1996,  Pub.  L.  104-264  (October  9, 1996) 
(1996  Reauthorization  Act),  adds  a  new 
section  47134  to  Tide  49  of  the  U.S. 
Code.  Section  47134  authorizes  the 
Secretary  of  Transportation,  and 
through  delegation,  the  FAA 
Administrator,  to  exempt  a  sponsor  of  a 
public  use  airport  that  has  received 
Federal  assistance,  from  certain  Federal 
requirements  in  connection  with  the 
privatization  of  the  airport  by  sale  or 
lease  to  a  private  party.  Specifically,  the 
Administrator  may  exempt  the  sponsor 
from  all  or  part  of  the  requirements  to 
use  airport  revenues  for  airport-related 
purposes,  to  pay  back  a  portion  of 
Federal  grants  upon  the  sale  of  an 
airport,  and  to  return  airport  property 
deeded  by  the  Federal  Government 
upon  transfer  of  the  airport.  The 
Administrator  is  also  authorized  to 
exempt  the  private  purchaser  or  lessee 
from  the  requirement  to  use  ail  airport 
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revenues  for  airport-related  purposes,  to 
the  extent  necessary  to  permit  the 
purchaser  or  lessee  to  earn 
compensation  from  the  operations  of  the 
airport. 

On  September  16, 1997,  the  Federal 
Aviation  Administration  issued  a  notice 
of  procedures  to  be  used  in  applications 
for  exemption  imder  Airport 
Privatization  Pilot  Program  (62  PR 
48693).  A  request  for  participation  in 
the  Pilot  Program  must  be  initiated  by 
the  filing  of  either  a  preliminary  or  final 
application  for  exemption  with  the 
FAA. 

NFTA  issued  its  RFP  on  July  1 ,  1999, 
for  Niagara  Falls  International  Airport, 
Niagara  Falls,  New  York  and  has  not 
selected  a  private  operator.  The  filing 
date  of  this  preliminary  application  is 
July  1,  1999,  the  date  liiu  preliuiluary 
application  was  received  by  the  FAA. 
NFTA  may  select  a  private  operator, 
negotiate  an  agreement  and  submit  a 
filial  application  to  the  FAA  for 
exemption. 

If  FAA  accepts  the  final  application 
for  review,  the  application  will  be 
published  in  the  Feda«l  Register  for 
public  review  and  comment  for  a  sixty 
day  period. 

Issued  in  Washington,  DC  on  July  30. 1999. 

Paul  Galls. 

Acting  Deputy  Associate  Administrator  for 
Airports. 

(FR  Doc.  99-20293  Filed  8-5-99;  8:45  am] 

MJJNQ  CODE  4»10-1«-H 


OEPARTMEMr  OF  TRANSPORTATION 

NbUoimI  HiQlNniy  Tralfic  SslMy 
AdnNnidralion 

[Doctat  No.  NHTSA-M-4603;  Notloe  2) 

Fofd  Motor  ComfMMiy;  Grant  of 
ApplcflHon  for  Decision  of 


This  notice  grants  the  application  by 
Ford  Motor  Company,  of  Dearborn, 
Michigan,  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C  30118(d),  and  30120(h)  for  a 
labeling  noncompliance  with  49  CFR 
571.208,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  208,  "Occupant 
Crash  Protection."  The  basis  of  the 
application  is  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  cm  January  26, 1999,  and 
an  opportunity  afforded  for  comment 
(64  FR  3997). 

Paragraph  S4.5.1  (b)(3)  of  FMVSS  208 
specifies  "Except  for  the  information  on 
an  air  bag  maintenance  label  placed  on 
the  sun  visor  pursuant  to  S4.5.1(a)  of 


this  standard,  no  other  information  shall 
appear  on  the  same  side  of  the  sun  visor 
to  which  the  sun  visor  warning  label  is 
affixed." 

The  noncompliance  was  created  when 
Ford  implemented  a  sun  visor  label 
running  change  on  February  13, 1998, 
on  4x4  models  of  the  Ford  F-Series, 
Ford  Expeditions,  and  Lincoln 
Navigators,  and  on  4x2  Navigators 
equipped  with  moonroofs.  The  sim 
visors  are  supplied  to  Ford  by  Lear 
Corporation,  21557  Telegraph  Road, 
SoUthfield,  Michigan.  Prior  to  the 
change,  the  air  bag  alert  label  specified 
in  FMVSS  208  S4.5.1(c),  along  with  the 
utility  vehicle  label  reqmred  by  49  CFR 
575.105(c)(1)  on  4x4  models  and  the 
garage  door  opener  transmitter  label  on 
the  moonroof  equipped  Navigator  4x4 
and  4x2  models,  were  all  affixed  to  the 
driver  sun  visor  on  the  side  visible  with 
the  visor  in  the  stowed  position.  The  air 
bag  warning  label  on  these  vehicles 
(required  by  S4.5.1  (b)(2))  was  affixed  to 
the  opposite  side  of  the  visor.  The  label 
running  change  eliminated  the  air  bag 
alert,  and  the  air  bag  warning  label  was 
relocated  in  its  place  on  the  side  of  the 
visor  visible  when  stowed.  However,  the 
utility  vehicle  label  already  located  on 
that  side  of  the  visor  on  the  4x4  models, 
and  the  garage  door  transmitter  label 
located  on  the  side  directly  below  the 
transmitter  controls  on  the  moonroof- 
equipped  Navigator  visors,  were  not 
relocated  away  from  the  air  bag  warning 
label.  This  created  a  noncompliance 
which  was  not  corrected  until  May  21. 
1998. 

Ford  supported  its  application  for 
inconsequential  noncompliance  with 
the  following  reasons: 

The  transmitter  label  on  the  Navigator 
vehicles  (a  stick-on  label  which  directs 
the  customer  to  the  Owner  Guide  for 
instructions  on  the  operation  of  the 
transmitter  controls  on  the  visor)  is  not 
intended  to  be  permanent,  but  is 
designed  as  a  temporary  label  with  the 
expectation  that  it  will  be  removed  early 
in  the  life  of  the  vehicle.  Because  its 
early  removal  is  intended,  Ford  believes 
the  stick-on  label  wiU  be  removed  by 
the  customer,  or  by  the  dealer  after 
review  with  the  customer  diuing 
delivery  of  the  vehicle.  Ford  suggests 
there  is  no  need  for  a  field  action  to 
remove  the  label. 

In  summary.  Ford  believes  that  the 
presence  of  the  utility  vehicle  label  or 
the  garage  door  opener  transmitter 
located  two  inches  or  more  &t>m  the  air 
bag  warning  label,  does  not  constitute 
"information  overload,"  nor  does  it 
present  any  risk  to  motor  vehicle  safety. 
Ford  requests  that  the  agency  find  this 
noncompliance  to  be  inconsequential  to 
motor  vehicle  safety,  and  accordingly 


that  Ford  be  exempted  from  the  notice 
and  remedy  requirements  of  the  stature. 

No  comments  were  received  on  the 
application. 

the  agency  published  a  final  rule,  (64 
FR  11724)  modifying  the  rollover 
warning  ciurently  required  for  certain 
utility  vehicles  (49  CFR  Section 
575.105)  to  require  a  more  noticeable, 
understandable  warning  label  and 
modifying  the  sun  visor  air  bag  warning 
label  requirement,  S4.5.1(b)(3)  of 
FMVSS  208,  to  permit  the  utility  vehicle 
label  to  be  placed  on  the  same  side  of 
the  sun  visor.  The  agency  stated  at 
11730: 

In  response  to  comments  and  in  light  of  the 
results  of  its  literature  review,  the  agency  is 
allowing  the  utility  vehicle  label  to  be  placed 
on  either  (1)  the  driver's  side  sun  visor  (ether 
side)  or  (2)  the  driver's  side  window.  The 
agency  believes  that  this  will  allow 
manufacturers  two  alternatives  if  it  is  not 
possible  to  place  both  the  air  bag  label  and 
the  utility  vehicle  label  on  the  same  side  of 
the  sun  visor.  Allowing  manufacturers  to  put 
the  utility  vehicle  label  on  either  side  of  the 
Sim  visor,  they  could  choose  to  put  the  air 
bag  label  on  the  front,  increasing  its 
prominence,  if  it  is  not  possible  to  put  both 
labels  on  the  front.  Based  on  its  research, 
allowing  both  labels  on  the  sun  visor  should 
not  result  in  information  overload  because: 
(1)  There  are  only  2  hazards  being  warned 
about;  (2)  actions  that  would  avoid  both 
rollover  and  air  bag  hazards  can  be  avoided 
&t>m  the  driver's  seating  position;  and  (3) 
both  hazards  have  the  same  degree  of 
seriousness. 

Clearly,  the  action  by  Ford  of  placing 
both  the  air  bag  warning  label  and  the 
rollover  warning  label  on  the  same  side 
of  the  sun  visor  is  consistent  with  the 
agency's  recent  final  rule,  which 
requires  that  a  rollover  alert  label, 
similar  to  the  air  bag  alert  label,  be 
placed  on  the  front  of  the  sim  visor  if 
the  utility  vehicle  label  is  put  on  the 
back  of  the  sun  visor. 

Accordingly,  for  the  reasons 
expressed  above  by  Ford  and  stated  by 
the  agency  in  the  March  9, 1999  labeling 
final  rule,  which  amended  S4.5. 1(b)(3)) 
FMVSS  No.  208,  the  petitioner  hais  met 
its  burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  to  motor  vehicle  safety, 
and  the  agency  grants  Ford's  application 
for  exemption  from  notification  of  the 
noncompliance  as  required  by  49  U.S.C. 
30118  and  from  remedy  as  required  by 
49  U.S.C.  30120. 

(49  U.S.C.  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8). 

Issued  on:  August  2, 1999. 
L.  Robot  Shehon, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  9»-20351  Filed  8-5-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

\  lirtional  Highway  Traffic  Safety 
t  idminiatration 

;  )ocket  No.  NHTSA-99-6034;  Notic*  1] 

( ienaral  IMotora  Corporation;  Receipt 
i|f  Application  for  Deciaion  of 
I  iconaequential  Noncompliance 

General  Motors  Corporation  (GM),  of 
\  k^aiien,  Michigan,  has  determined  that 
a  niunber  of  1998  bi-fueled  compressed 
[  atural  gas  (CNG)  Chevrolet  Cavaliers 
c  o  not  meet  the  requirements  of  S5.3 
a  nd  S5.4  of  49  CFR  571.303,  Federal 
» lotor  Vehicle  Safety  Standard  (FMVSS) 
"lo.  303,  "Fuel  System  hitegrity  of 
[lompressed  Natural  Gas  Vehicles,"  and 
:  las  filed  an  appropriate  report  pursuant 
I J  49  CFR  part  573,  "Defects  and 
*  loncompliance  Reports."  GM  has  also 
a  pplied  to  be  exempted  from  the 
[  otification  and  remedy  requirements  of 
i  9  U.S.C.  Chapter  301— "Motor  Vehicle 
E  afety"  on  the  basis  that  the 
[  oncompliance  is  inconsequential  to 
[  lotor  vehicle  safety. 

This  notice  of  receipt  of  an 
Implication  is  published  imder  49 
[  f.S.C.  30118  and  30120  and  does  not 
t  ^present  any  agency  decision  or  other 
e  xercise  of  judgement  concerning  the 
[  lerits  of  the  application. 

FMVSS  No.  303,  S5.3  requires  that 
[tNG  vehicles  shall  be  permanently 


labeled,  near  the  vehicle  refueling 
connection,  with  the  information 
specified  in  S5.3.1  and  55. 3. 2  of  this 
section.  The  information  shall  be  visible 
to  a  person  standing  next  to  the  vehicle 
during  refueling,  in  English,  and  in 
letters  and  numbers  that  are  not  less 
than  4.76  mm  (^Ae  inch)  high.  S5.3.1 
requires  the  statement:  "Service 

pressure kPa 

( psig),"  and  S5.3.2  requires 

the  statement  "See  instructions  on  fuel 
container  for  inspection  and  service 
life." 

S5.4  requires  that,  when  a  motor 
vehicle  is  delivered  to  the  first 
purchaser  for  purposes  other  than 
resale,  the  manufacturer  shall  provide 
the  purchaser  with  a  written  statement 
of  the  information  in  S5.3.1  and  S5.3.2 
ill  lue  owuei's  manual,  or,  if  there  is  no 
owner's  manual,  on  a  one-page 
document.  The  information  shall  be  in 
English  and  in  not  less  than  10  point 
type. 

GM  has  notified  the  National 
Highway  Traffic  Safety  Administration 
that  in  model  year  1998,  it 
manufactured  385  bi-fueled  CNG 
Chevrolet  Cavaliers  that  did  not  fully 
comply  with  the  labeling  requirements 
specified  in  49  CFR  571.303.  GM  stated 
that  the  noncompliance  consists  of 
deviations  from  the  wording  required  on 
the  CNG  vehicle  label  and  in  the. 
owner's  manual. 


GM  supported  its  application  for 
inconsequential  noncompliance  by 
stating  that  an  out-of-date  version  of 
FMVSS  No.  303.  which  did  not  contain 
specific  requirements,  was  used  by  the 
supplier  that  prepared  the  label  and 
owner's  manual  supplement.  As  a  result 
the  CNG  vehicle  label  applied  near  the 
refueling  connection,  and  the  owner's 
manual  for  the  subject  vehicles,  did  not 
contain  the  exact  statements  required  by 
FMVSS  No.  303,  S5.3  and  S5.4. 

GM  stated  that  the  refueling  valve 
label  clearly  states  the  operating 
pressure  and  refers  the  user  to  Uie 
owner's  manual  for  information  about 
tank  service  life.  GM  also  placed  an 
additional  label  imder  the  hood,  on  the 
fan  shroud,  that  would  be  visible  during 
more  fiequent  routine  service,  such  as 
fluid  check  and  ui!  changes.  This 
additional  label  again  specifies  the 
service  pressure  and  the  tank  expiration 
date.  GM  further  stated  that  the  owner's 
manual  indicates  the  service  life, 
inspection  information,  and  also 
provides  a  form  to  record  the  expiration 
date.  GM  believes  that  the  labels  and 
owner's  manual  supplement  provided 
with  these  vehicles  are  responsive  to 
and  consistent  with  the  rationale  and 
intent  of  the  requirements,  even  though 
the  exact  words  required  by  the 
standard  are  not  used. 

The  required  words  and  actual  words 
are  shown  as  follows: 


FMVSS 
paragraph 


Required  latiel  wording 


'98  CNG  Cavalier  label  wording 


!S.3 
!6.3 


SERVICE  PRESSURE  24820  kPa  (3600  psig) 

SEE    INSTRUCTIONS   ON    FUEL   CONTAINER 
FOR  INSPECTION  AND  SERVICE  LIFE. 


3600  PSI  SYSTEM  OPERATING  PRESSURE. 

SEE  CNG  OWNERS  MANUAL  SUPPLEMENT  FOR  FUEL  TANK  SERV- 
ICE UFE. 


FMVSS 
paragraph 


Required  owner's  manual  wording 


'98  CNG  Cavalier  owner's  manual  wording 


!S.4 


!5.4 


SERVICE  PRESSURE  24820  kPa  (3600  psig) 


SEE    INSTRUCTIONS   ON    FUEL   CONTAINER 
FOR  INSPECTION  AND  SERVICE  LIFE. 


This  system  operates  at  pressures  up  to  3600  PSI  (24.8  MPa).  (p.  rv)  The 
CNG  fuel  system  is  designed  to  use  a  fill  pressure  of  3,600  psi  (24.8 
MPa).  (P.  6-3) 

THE  CNG  FUEL  TANK  HAS  A  SERVICE  LIFE  OF  15  YEARS. 


(^  Stated  the  followine: 
GM  believes  that  the  labels  and 
Owner's  manual  supplement 
information  provided  with  these 
tfehicles  are  responsive  and  consistent 
vpih  the  rationale  and  intent  of  the 
t^uirements,  even  though  the  exact 
Urords  required  by  the  standard  are  not 
I  ised.  The  actual  labels  and  the  owner's 
[  lanual  supplement  provide  equivalent 
i  iformation  required  by  FMVSS  303, 
E  5.3  and  S5.4.  The  CNG  refueling  valve 
I  ibel  clearly  states  the  operating 
I  ressiue  and  refers  the  user  to  the 
[  wner's  manual  for  information  about 
I  mk  service  life.  Both  the  refueling 


valve  and  the  imderhood  labels  include 
the  service  expiration  date  and  the 
owners  manual  indicates  the  service 
life,  inspection  information,  and 
provide  a  form  to  record  the  expiration 
date. 

Additionally,  virtually  all  CNG 
refuelii^  stations  incorporate  an  overfill 
protection  system.  Also,  the  subject 
vehicles  are  equipped  with  a  CING 
container  validated  up  to  200  percent  of 
the  service  pressure  without  leakage  as 
required  by  FMVSS  304,  S7.2.2  for  such 
containers.  GM  has  not  received  any 
reports  of  injuries  or  property  damage 
associated  with  overfilling  of  these 


vehicles  and  believes  it  is  extremely 
remote  that  these  deviations  from 
FMVSS  303  label  and  owner's  manual 
requirements  could  contribute  to  an 
injury  or  property  damage  incident. 

For  all  of  these  reasons,  GM  believes 
that  this  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  GM  petitions  that  it  be 
exempted  from  the  remedy  and  recall 
provisions  of  the  Motor  Vehicle  Safety 
Act  in  this  case. 

hiterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of 
described  above.  Comments  should  refer 
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to  the  docket  number  and  be  submitted 
to:  U.S.  Department  of  Transportation 
Doclcet  Management,  Room  PL-401,  400 
Seventh  Street.  SW,  Washington,  DC 
20590.  It  is  requested,  but  not  required, 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  September  7, 
1999. 

(49  U.S.C.  30118  and  30120;  delegations 
of  authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  August  2, 1999. 
L.  Roiwrt  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  99-20350  Filed  8-5-99;  8:45  am) 

aiLUNG  CODE  4»10-<»-P 


DEPARTMENT  OF  TRANSPORTATION 

Raaaarch  and  Spaclal  Programs 
Adminiatration 

[Docint  No.  RSPA-W-6045] 

Pipaflna  Safely:  Report  Of  the  Coat- 
Banaflt  Analyaia  Framaworfc  Working 
Group 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  This  notice  announces  a  one 
day  public  meeting  to  be  conducted  by 
RSPA's  Office  of  Pipeline  Safety  to 
review  the  final  report  of  the  Cost- 
Benefit  Analysis  Framework  Working 
Group.  This  informal  working  group, 
consisting  of  representatives  of  the  gas 
and  hazardous  liquid  pipeline  industry, 
the  Federal  government,  and  academics, 
developed  a  framework  for  use  by  RSPA 
to  identify'  and  compare  the  economic 
costs  and  benefits  of  alternative  safety 
actions  that  could  affect  the  regulated 
pipeline  industry.  RSPA  invites 
representatives  of  the  pipeline  industry, 
state  and  local  government,  and  the 
public  to  attend  thi«  meeting,  make 
presentations,  ask  questions,  and  submit 
comments  to  the  docket. 

DATES:  The  public  meeting  will  begin  at 
9:00  am  on  September  29, 1999,  and  end 
no  later  than  5:00  pm.  Persons  wishing 
to  make  a  short  presentation  may  pre- 
register  by  contacting  Marvin  Fell  at 


(202)  366-6205  to  be  placed  on  the 
speakers  list.  Persons  not  pre-registered 
will  be  allowed  to  make  comments  after 
the  registered  speakers  have  completed 
their  presentations. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400 
Seventh  Street,  SW.,  Room  8236-40, 
Washington,  DC.  Non-federal  employee 
visitors  are  admitted  into  the  DOT 
headquarters  building  through  the 
southwest  entrance  at  Seventh  and  E 
Streets,  SW. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting  contact  Marvin  Fell  at  (202) 
366-6205. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  (202)  366-6205,  or  by  e- 
mail  (marvin.fell@rspa.dot.gov), 
regarding  this  notice.  The  report,  A 
Collaborative  Framework  for  Office  of 
Pipeline  Safety  Cost-Benefit  Analyses 
(Framework),  will  be  available  after 
August  11, 1999,  for  inspection  and 
copying  in  the  DOT  Dockets  Unit,  400 
Seventh  Street,  SW,  Washington,  DC, 
between  8:30  am  and  4:30  pm  each 
business  day.  A  copy  of  the  Framework 
is  also  available  over  the  Internet  at  the 
Office  of  Pipeline  Safety's  website, 
ops.dot.gov.  A  transcript  of  the  public 
meeting  will  be  available  from  the 
Dockets  Unit  approximately  three  weeks 
after  the  meeting. 

Written  comments  may  be  mailed  or 
hand-delivered  to  the  DOT  Dockets 
Unit,  Plaza  401,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001. 
Comments  may  also  be  sent  by  e-mail  to 
dms.dot.gov.  Please  refer  to  the  docket 
number  in  your  submission.  Comments 
must  be  submitted  by  November  1, 
1999. 

SUPPLEMENTARY  INFORMATION:  The 

Accoimtable  Pipeline  Safety  and 
Partnership  Act  of  1996  requires  RSPA 
to  identify  the  costs  and  benefits 
associated  with  proposed  gas  and 
hiazardous  liquid  pipeline  regulations. 
Under  the  Act,1he  Secretary  of 
Transportation  must  propose  or  issue  a 
regulation  only  after  making  a  reasoned 
determination  that  the  benefits  of  the 
regulation  justify  its  costs.  OPS  believes 
that  a  collaborative  process  is  the 
optimal  approach  for  meeting  the 
statutory  requirements  for  cost-benefit 
analysis  and  for  improving  the  quality 
of  information  used  in  regulatory  policy 
decisions. 


In  the  spring  of  1997,  RSPA's  Office 
of  Pipeline  Safety  formed  the  Cost- 
Benefit  Analysis  Framework  Working 
Group  (Working  Group)  to 
collaboratively  develop  guidelines  for 
performing  cost-benefit  analyses. 
Members  in  this  working  group 
included  representatives  of  RSPA,  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  the 
Department  of  the  Interior  (DOI),  the 
American  Petroleum  Institute  (API),  the 
Gas  Research  Institute  (GRI).  the 
American  Gas  Association  (AGA),  the 
Interstate  Natiual  Gas  Association 
(INGAA),  the  American  Public  Gas 
Association  (APGA),  and  the  Carnegie- 
Mellon  Research  Institute.  A  number  of 
hazardous  liquid,  natiual  gas 
distribution,  and  natural  gas 
transmission  companies. 

Members  of  the  Working  Group  will 
discuss  the  cost-benefit  framework 
report  prepared  by  the  Working  Group 
at  this  public  meeting.  Members  of  the 
Working  Group  will  also  present  a  case 
study  employing  the  cost-benefit 
framework  to  illustrate  the  application 
of  the  framework's  process  and 
guidance. 

1.  Potential  Benefita  for  All 
Stakeholders 

Initial  objectives  for  the  Working 
Group  were  to  explore  members' 
perspectives  and  experiences  with 
government  cost-benefit  analyses  and  to 
provide  members  with  enough 
background  and  knowledge  to  enable 
effective  participation.  In  meeting  these 
objectives,  the  Working  Group 
concluded  that  RSPA  needed  a 
dociunented  framework  with  which  to 
carry  out  pipeline  safety  cost-benefit 
analyses.  Such  a  framework,  its  process 
and  guidance,  the  Working  Group 
believed,  is  necessary  to  enable  sdl 
stakeholders  to  participate  effectively  in 
future  pipeline  safety  initiatives.  The 
Working  Group  anticipates  that  the 
framework  will  produce  the  following 
results: 

•  More  informed  decision  making  in 
public  policy  transactions. 

•  Clearer  regulatory  priorities  and 
transparent  tradeoffs  between 
alternative  outcomes. 

•  Identification  of  important  factors 
besides  economic  efficiency  for  decision 
makers  to  consider,  such  as 
distributional  equity  or  the  potential  for 
irreversible  or  imintended 
consequences. 

•  More  efficient  regulations  that  solve 
actual  problems. 

•  More  informed  stakeholders,  more 
efficient  and  effective  interactions 
among  stakeholders,  and  decreased 
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:  otential  for  prolonged  conflicts  and 
.  ligations. 

Promotion  of  mutual  understanding 
3  ad  interests. 

i .  Guiding  Principles 

In  the  early  stages  of  their  effort,  the 
llk^orking  Group  crafted  a  set  of  guiding 
:  rinciples  for  pipeline  cost-benefit 
inalyses.  The  Working  Group  agreed  on 
:  )urteen  principles  that  shoiild  guide 
:  le  evaluation  of  pipeline  safety  cost- 
]  enefit  analyses.  RSPA  intends  to  refine 
:  r  modify  these  guiding  principles 
ifhenever  needed  to  be  consistent  with 
anges  in  economic  theory  and 
ethods.  Throughout  the  effort,  the 
orking  Group  exercised  care  to  ensiu^ 
it  the  guiding  principles  and  the  cost- 
nefit  framework  reflect  and  are 
ijuusislenl  with  standard  accepted 
i  conomic  concepts  and  practices.  One 
c  lajor  reference  for  the  Working  Group 
i  1  developing  the  guiding  principles 
I  ad  framework  is  the  Office  of 
\  lanagement  and  Budget's  (OMB) 
!  uidance  for  economic  analyses. 

i  Framework 

As  envisioned  by  the  Working  Group, 
iie  framework  consists  of  a  process  for 
:  iteraction  among  stakeholders 
r  ^presenting  the  government,  industry, 
anvironmental,  and  safety 
Constituencies,  and  the  public.  The 
kVorking  Group's  report,  A  Collaborative 
^amework  for  Office  of  Pipeline  Safety 
[  ost-Benefit  Analyses,  describes  each  of 
:  le  major  process  components  of  the 
]  Bmework  and  gives  detailed  guidance 
)  >  carry  out  each  process  component. 
The  major  process  components  in  the 
iramework  are: 

Identifying  and  defining  the  target 
problem. 

Identifying  all  available  alternatives 
'^T  addressing  the  target  problem. 

Defining  the  analytical  baseline. 

Defining  the  scope  of  the  analysis. 

Analyzing  costs. 

Analyzing  benefits. 

Interpreting  and  using  cost-benefit 
results. 

Evaluating  the  value  and 
jjEfectiveness  of  the  cost-benefit  process. 

i  Illustrative  Case  Study — Pipeline 
gapping 

Since  extensive  cost  data  are  available 
'6r  RSPA's  voluntary  pipeline  mapping 
.  litiative,  the  Working  Group  elected  to 
:  o  a  cost-benefit  analysis  of  this 
:  litiative.  This  case  study  provided  the 
y  /orking  Group  a  way  to  illustrate,  test, 
I  ad  refiine  the  framework.  The  Working 
:  Iroup  report  presents  the  analytical 


results  of  this  case  study,  reviews  the 
challenges  inherent  to  the  application  of 
the  framework  to  analyze  the  costs  and 
benefits  of  the  initiative,  and  describes 
the  "lessons  learned." 

RSPA  invites  discussions  and 
comments  on  the  Cost-Benefit  Analysis 
Framework  Working  Group's  final 
report,  A  Collaborative  Framework  for 
Office  of  Pipeline  Safety  Cost-Benefit 
Analyses. 

Issued  in  Washington,  DC  on  August  2, 
1999. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  99-20295  Filed  8-5-99;  8:45  am] 

BILUNG  CODE  4aiO-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  29653  (Sub-No. 
7)1 

Transportacion  Farroviaria  Maxicana— 
Pooling  of  Car  Sarvica  Regarding 
Muttilaval  Cars 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  filing  of  application. 

SUMMARY:  Transportacion  Ferroviaria 
Mexicana  (TFM)  has  filed  an 
application  seeking  approval  for  its 
participation  in  an  existing  railroad 
agreement  for  the  pooling  of  services 
related  to  multilevel  cars  used  to 
transport  motor  vehicles  and  boxcars 
used  to  transport  automobile  parts.  TFM 
is  a  common  carrier  engaged  in  the 
transportation  of  property  by  railroad  in 
Mexico.  Its  participation  in  the  pooling 
agreement  will  be  limited  to 
international  traffic  moving  between 
points  in  Mexico,  the  United  States,  and 
Canada.  ^^ 

DATES:  Any  comments  on  the 
application  must  be  filed  by  September 
7. 1999. 

ADDRESSES:  Send  an  original  plus  10 
copies  of  any  comments,  referring  to 
STB  Finance  Docket  No.  29653  (Sub-No. 
7),  to  the  Surface  Transportation  Board, 
Office  of  the  Secretary,  Case  Control 
Unit.  1925  K  Street,  NW,  Washington. 
DC  20423-0001.  In  addition,  send  one 
copy  of  any  comments  to:  (1)  The  U.S. 
Department  of  Justice.  Antitrust 
Division,  10th  Street  &  Pennsylvania 
Avenue.  NW.  Washington.  DC  20530; 
and  (2)  Jamie  J.  Rainey,  100  West  Big 
Beaver,  Suite  200.  Troy,  MI  48084. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  (202)  565-1695.] 


SUPPt.EMENTARY  INFORMATION:  Under  49 
U.S.C.  11322,  the  Board  may  approve 
pooling  agreements  that  are  voluntarily 
entered  into  by  carriers,  provided  that 
the  pooling  or  division  of  traffic, 
services,  or  earnings  will  be  in  the 
interest  of  better  service  to  the  public  or 
of  economy  of  operation  and  will  not 
unreasonably  restrain  competition.  The 
pooling  agreement  that  TFM  seeks  to 
join  was  originally  approved  by  the 
Board's  predecessor,  the  Interstate 
Commerce  Commission  (ICC),  in  The 
Baltimore  and  Ohio  Railroad  Company, 
et  al. — Pooling  of  Car  Service  Regarding 
Multi-Level  Cars,  Finance  Docket  No. 
29653  (ICC  served  Aug.  29,  1981).  That 
agreement  applied  only  to  multilevel 
cars.  Subsequently,  the  ICC  approved 
amendments  to  the  agreement 
authorizing  the  pooling  of  railroad 
services  in  auto-parts  boxcars  in  The 
Baltimore  and  Ohio  Railroad  Company, 
et  al. — Pooling  of  Car  Service  Regarding 
Multi-Level  Cars,  Finance  Docket  No. 
29653  (Sub-No.  3)  (ICC  served  Apr.  18, 
1986).  Other  modifications  included 
adding  additional  carriers  to  the  pool, 
such  as  Canadian  Pacific  Limited  in  The 
Baltimore  and  Ohio  Railroad  Company, 
et  al. — Pooling  of  Car  Service  Regarding 
Multi-Level  Cars,  Hnance  Docket  No. 
29653  (Sub-No.  DlICC  served  Apr.  12, 
1983),  and  Canadian  National  Railway 
Company  in  The  Baltimore  and  Ohio 
Railroad  Company,  et  al. — Pooling  of 
Car  Service  Regarding  Multi-Level  Cars, 
Finance  Docket  No.  29653  (Sub-No.  2) 
(ICC  served  May  12, 1983).  The 
eigreement  was  last  amended  in  The 
Baltimore  and  Ohio  Railroad  Company, 
et  al. — Pooling  of  Car  Service  Regarding 
Multilevel  Cars,  Finance  Docket  No. 
29653  (Sub-No.  6)  (ICC  served  June  30. 
1995).  It  was  revised  to  enable  raifroads 
and  shippers  to  obtain  and  use 
information  that  they  otherwise  would 
not  have,  thereby  allowing  pool 
members  to  increase  the  efficiency  of 
distribution  of  the  multilevel  car  fleet 
and  minimize  unnecessary  investment.  ■ 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Decided:  July  29.  1999. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  99-20053  Filed  8-5-99:  8:45  am] 

BUXmO  COOE  491S-00-P 


'  Tiie  U.S.  Department  of  lusfice  (DOI)  initially 
objected  to  the  amendment  as  it  was  originally 
proposed,  but  withdrew  its  objection  after  the 
railroads  revised  the  amendment  to  meet  DOI's 


concerns. 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eteewtiere  in  ttw  issue. 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Intarim  0PM  Criteria  for  IRS 
Broadbanding  System 

Correction 

In  notice  document  99-18191  beginning  on  page  38486,  in  the  issue  of  Friday,  July  16,  1999,  make  the  following 
correction(s): 

1.  On  page  38489,  in  the  second  colxunn,  under  the  heading  Appendix  A — StafBng  Supplements,  in  the  paragraph 
designated  C.  1.,  "Staffing  Factor  =  Maximum  special  rate  for  banded  grades  Unadjusted  GS  rate-  corresponding  to 
that  special  rate"  should  read  as  follows:  . 


1.  Staffing  Factor  = 


Maximum  special  rate  for  banded  grades 


Unadjusted  GS  rate  corresponding  to  that  special  rate 

2.  On  the  same  page,  in  the  same  column,  imder  the  same  heading,  in  the  paragraph  designated  C.  2.,  "Broadbanding 
Basic  Rate  =  Old  GS  adjusted  rate  (special  or  locality  rate)  Staffing  Factor"  should  read  as  follows: 

*  ■  '  Old  GS  adjusted  rate 

2.  Broadbanding  Basic  Rate  =  ^5P!E!5L^!j5e?«!yj2^ 

StafRng  Factor 


(FR  Doc.  C»-18191  Filed  8-5-99;  8:45  am] 
BKUNQCOOE  1H»-01-O 
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DEPARTMEHT  OF  TRANSPORTATION 
FMeral  AvMion  Administration 

14  CFR  Parts  27  and  29 

[Doctot  No.  29277;  AiMndnMnt  No.  27-a6 
«Nl  29-43] 

FUN  2120-AQ59 

Rotofcraft  LmnI  Combination  Safety 
RsQuiremsnts 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
airworthiness  standards  to  provide 
improved  safety  standards  for  rotorcraft 
load  combination  (RLC)  certification. 
Several  accidents  occurred  in  the  past 

15  years  involving  the  carriage  of 
humans  extmnal  to  the  rotorcraft.  These 
amendments  provide  an  increased  level 
of  safety  in  the  carriage  of  humans. 
Also,  significant  changes  in  equipment 
employed  in  external  load  operations 
have  occurred.  This  dociunent 
addresses  those  advances  in  technology 
and  is  harmonized  to  international 
standards. 

EFFECTIVE  DATE:  October  5, 1999. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mike  Mathias,  Rotorcraft  Directorate, 
Aircraft  Certification  Service, 
Regulations  Group,  FAA,  Fort  Worth. 
Texas  76193-0111,  telephone  (817) 
222-5123,  fax  817-222-5959. 
SUPPLBUBfTARY  information: 

ATailaUUty  of  Final  Rules 

Using  a  modem  and  smtable 
communications  software,  an  electronic 
copy  of  this  document  may  be 
downloaded  from  the  FAA  regulations 
section  of  the  Fedworld  electronic 
bulletin  board  service  (telephone:  703- 
321-3339),  or  the  Government  Printing 
Office's  [GPO)  electronic  bulletin  board 
service  (telephone:  202-512-1661). 

Internet  usws  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  http://www.access/gpo.gov/nara 
for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
FAA.  Office  of  RulemaJdng,  ARM-1, 
800  Independence  Avenue,  SW. 
Washington  DC  20591.  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  futiue  Notices  of 
Proposed  Rulemaking  (NPRM's)  and 
final  rules  should  request  from  ARM-1 


a  copy  of  Advisory  Circular  (AC)  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

SmaU  Entity  Inquiries 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  your  local  FAA  official,  you  may 
contact  Charlene  Brown,  Program 
Analyst  Staff,  Office  of  Riilemaking, 
ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  under  "Rulemaking  (ARM)"  at 
http://www.faa.gov  and  may  send 
electronic  inquiries  to  the  following 
Internet  address:  9-AWA- 
SBREFdfaa.gov. 

Background 

On  November  27, 1991,  following  an 
annoimcement  in  the  Federal  Register 
(56  FR  63546,  December  4, 1991).  the 
ARAC  charged  the  External  Load 
Working  Group  to  reconunend  new  or 
revised  airworthiness  standards  for 
Class  D  rotorcraft  external  loads.  The 
Working  Group  assigned  to  this  task 
included  technical  specialists 
knowledgeable  in  all  areas  of  external 
load  design  and  operational 
requirements.  This  broad  participation 
is  consistent  with  FAA  policy  to  involve 
all  known  interested  parties  early  in  the 
rulemaking  process. 

The  womng  group  researched  a  wide 
range  of  data  developed  by  the  FAA.  the 
military,  and  other  nations' 
airworthiness  authorities.  Copies  of  the 
research  documents  are  included  in  the 
docket. 

Although  rotorcraft  external  load 
operations  are  routinely  conducted  in  a 
safe  manner,  several  preventable 
accidents  and  incidents  have  occurred 
during  the  preceding  15  years.  For 
example,  several  preventable 
inadvertent  releases  of  humans  carried 
external  to  the  rotorcraft  have  occmred. 
Also,  sigmficant  changes  in  the 
equipment  employed  in  external  load 
operations  have  occurred  such  as  new 
rigging  devices.  Rotorcraft  are  now  more 
diverse  in  design,  more  maneuverable, 
and  more  powerful. 

A  study  of  the  issues  prompted  the 
Working  Group  to  recommend  updated 
requirements  for  modem  external  load 
equipment  and  operational  practices. 
The  working  group  proposed 
requirements  to  (1)  decrease  the 
potential  for  future  accidents  and 
incidents;  (2)  provide  that  external  cargo 
load  carrying  devices,  their  release 


mechanisms,  their  load  carrying 
systems,  and  their  ffight  performance 
reflect  modem  operational  needs';  (3) 
provide  separate  and  increased  levels  of 
safety  for  nonhuman  external  cargo 
(NHEC)  and  human  external  cargo 
(HEC)  RLC's;  and  (4)  provide  updated 
standards  that  harmonize  with  the  Joint 
Airworthiness  Regulations  QAR). 
The  FAA  evaluated  the  ARAC 
recommendations  and  proposed 
external  load  standards  for  rotorcraft 
certificated  under  14  CFR  parts  27  and 
29  in  NPRM  98-6  published  on  July  13, 
1998  (63  FR  37745).  The  FAA  received 
comments  from  four  conunenters.  All 
commenters  were  generally  in  favor  of 
the  proposals  but  offered  the  following 
comments: 

DivcuiMiutt  of  Conunrats 

14  CFR  27.865(b)  and  29.865(b) 

A  commenter  recommended  that 
§§  27.865(b),  29.865(b),  27.865(b)(3)(u). 
and  29.865(b)(3)(ii)  be  expanded  to 
better  define  the  lightning  requirements 
for  external  loads.  The  commenter 
further  reconunended  that  operational 
limitations  be  reqtiired,  particularly 
when  environmental  forecasts  involve 
lightning.  The  FAA  believes  that  the 
commenter's  concems  are  fully  and 
adequately  addressed  by  the  ciurent 
certification  regulations  and  these 
proposals.  The  level  of  protection  bom. 
lightning  provided  by  the  current 
certification  regulations.  §§27.610  and 
29.610,  and  proposals  §§  27.865(b)(3)(ii) 
and  29.610(b)(3)(ii),  clearly  defines  a 
reasonable  level  of  safety  for  the  entire  • 
RLC  bom  random  lightning  strikes 
during  operations.  Any  specific 
operational  restriction  for  a  given  RLC 
that  clearly  relates  to  potential  lightning 
strikes  wUl  become  a  ffight  manual 
limitation  under  current  §§  27.1583, 
29.1583,  and  133.45. 

Another  commenter  states  that  the 
wording  in  proposed  §§  27.865(b)(3)(i) 
and  29.865(b)(3)(i)  implies  that  the 
quick  release  system  (QRS)  must  only  be 
capable  of  releasing  the  rated  load  at  IG. 
The  commenter  recommended  an 
improvement  to  the  wording  to  require, 
that  the  QRS  be  certified  to  the  full  limit 
load  capability.  The  FAA  intends  that 
the  QRS  must  function  up  to  the 
applicable  limit  load  defined  by  the 
vertical  limit  load  factors  and  their 
application  proposed  in  §§  27.865(a) 
and  29.865(a).  The  proposal  in 
§§  27.865(b)(3)(i)  and  29.865(b)(3)(i)  is 
identical  to  current  §§  27.865(b)(3)  and 
29.865(b)(3).  The  wording  is  commonly 
understood  and  is  defined  in  cturent 
advisory  material  as  the  maximum 
external  limit  load.  However,  the  FAA 
agrees  that  the  wording  could  be 


14 


im  ]  roved  and  will  insert  the  word 
"li  1  lit"  in  §§  27.865(bO(3)(i)  and 
29.C65(b)(3)(i). 


lim  27.865(c)  and  29.865(c) 


commenter  stated  that 
§  2i9 .865(c)(5)  would  require  special 
pre  cediues  and  abnormal  piloting 
tec  toques  and  should  be  removed.  The 
FA^  disagrees.  Special  procedures  are 
not  required  for  any  external  load 
operation  involving  human  external 
caino.  The  only  procediu«s  necessary 
fort  external  load  operations  (ciurent  or 
probosed)  are  those  now  required  under 
current  regulations  such  as  §§  29.1585 
and  133.45.  No  abnormal  piloting 
tecbniques  are  intended  or  foreseen. 

^  commenter  stated  that  the 
rediiirement  for  performance 
inqiii'mation  in  the  propused 
§  2^.865(cj(6)  would  be  better  placed  in 
§  2^.1587,  Performance  information. 
Thb  FAA  disagrees.  Placing  the 
performance  criteria  as  proposed  by  the 
commenter  was  considered  during 
foitnulation  of  the  proposals  and 
rejected.  Specific  external  loads 
pepormance  criteria  is  most  readily 
avijlable  and  useful  m  §§27.865(c')(6) 
andj  29.865(c)(6).  The  FAA  considers  the 
proposed  placement  best  for  clarity, 
efficiency,  and  commonality  with  14 
Clit  part  133  (part  133). 

to  commenters  recommended 
^ting  a  new  §  27.865(c)(6).  The  first 
co^ilmenter  noted  that  part  27  has 
reodntly  been  amended  (Amendment 
27-33)  to  add  a  Category  A  performance 
prpvlsion  and  recommended  that 
§  27.865(c)(6)  be  added  to  part  27.  The 
se^^nd  commenter  recommended 
re^^ing  §  29.865(c)(6)  to  include  multi- 
enane  rotorcraft  having  Category  A 
en^ne  isolation  design  features  and 
ad^g  an  identical  §  27.865(c)(6) 
reqtiirement.  The  second  commenter 
alsio  recommended  that  §  133.45(e)(1)  be 
revised  to  include  Class  D  operations 
wi^^  multi-engine  part  27  rotorcraft 
having  Category  A  engine  isolation 
design  features.  The  FAA  agrees  in 
prhiciple  that  a  multi-engine  part  27 
Cat^ory  A  rotorcraft  could  provide  an 
adMiuate  level  of  performance  that 
would  permit  a  safe  Class  D  operation; 
hovrever.  changing  §  133.45(e)(1)  to 
pe:  'jnit  this  is  beyond  the  scope  of  the 
proposals.  The  FAA  will  consider  these 
ch  itiges  for  future  rulemaking. 

14  <yfl  27.865(d)  and  29.865(d) 

I  Ine  commenter  was  concerned  that 
the  proposed  wording  of  §§  27.865(d) 
29.865(d)  would  mandate  flight 
ng  of  each  critical  configiu^tion  and 
eed  for  each  proposed  external 
.  The  FAA  did  not  intend  such  a 
rediiirement.  When  deemed  sufiicient, 


analysis  alone  or  analysis  supported  by 
bendi  tests  may  be  used  for  a  given 
critical  configuration  and  airspeed 
without  the  necessity  for  flight  tests. 

General  Comments 

A  commenter  stated  that  a  niunber  of 
the  proposed  requirements  could  benefit 
from  an  indication  of  what  an 
"acceptable  means  of  compliance" 
would  be.  The  commenter 
reconunended  that  AC  25.1309-lA  be 
revised  to  include  these  elements.  The 
FAA  disagrees.  Advisory  Circular  (AC) 
25. 1309-1 A  contains  advisory  material 
for  part  25  airplanes.  The  AC's  for  parts 
27  and  29  contain  an  acceptable  means 
of  compliance  for  rotorcraft. 

The  FAA  adopts  the  proposals  as 
proposed  in  NPRM  98-6  except  for 
adding  the  word  'iimit"  to 
§§  27.865(b)(3(i)  and  29.865(b)(3)(i)  as 
previously  discussed. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

Intemationai  Compatibility 

The  FAA  has  reviewed  corresponding 
Intemationai  Civil  Aviation 
Organization  intemationai  standards 
and  recommended  practices  and  JAA 
regulations,  where  they  exist,  and  has 
identified  or  discussed  similarities  and 
differences  in  these  amendments  and 
foreign  regulations. 

Regulatory  Evaluation  Summary 

Changes  to  federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of  . 
regulatory  changes  on  intemationai 
trade.  Fourth,  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  annually  (adjusted  for 
inflation).  In  conducting  these  analyses, 
which  are  summarized  below  (and 
available  in  the  docket),  the  FAA  has 


determined  that  this  final  rule  will 
generate  benefits  exceeding  its  costs  and 
is  not  "a  significant  regulatory  action" 
as  defined  in  Executive  Order  12866 
and  the  Department  of  Transportation '^s 
Regulatory  Policies  and  Procedures.  In 
addition,  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  will  not 
constitute  a  barrier  to  intemationai 
trade,  and  will  not  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  milfion  or  more 
annually. 

The  FAA  invited  the  public  to 
provide  comments  (and  related  data)  on 
the  assumptions  made  in  the  regulatory 
evaluation  for  the  NPRM.  No  comments 
were  received  on  the  preliminary 
regulatory  evaluation. 

Costs  and  Benefits 

Costs 

The  costs  of  the  rule,  which  will  be 
borne  by  manufactiu'ers  and  operators, 
are  evaluated  for  the  time  period 
extending  from  its  implementation  date 
through  the  operating  lives  of  75 
rotorcraft  assiuned  to  be  produced 
under  4  new  type  certificates  (involving 
15-year  production  runs  of  5  rotorcraft 
per  year  total  under  all  4  new  type 
certificates)  and  placed  into  part  133 
service.  Over  the  course  of  this 
evaluation  period,  incremental  costs 
will  total  approximately  $679,000  (1998 
dollars)  or  $449,000  discounted  to 
present  value  (using  an  interest  rate  of 
7  percent  and  letting  "present"  be  the 
date  of  initial  type  certification 
application).  Of  the  $679,000  total  cost, 
$447,000  is  attributable  to  incremental 
design,  analysis,  test,  and  other 
certification  costs,  $30,000  to 
incremental  production  costs  (75 
rotorcraft  at  $400  each),  and  $202,500  to 
incremental  weight  penalty  fuel  costs 
($180  per  year  per  rotorcraft  over  15- 
year  operating  lives  of  75  rotorcraft).  On 
a  per-rotorcraft  basis,  costs  will  average 
approximately  $9,000  or  $6,000 
discoimted.  These  incremental  costs 
will  be  offset  to  some  extent  by  potential 
cost  savings  associated  with 
harmonizing  these  airworthiness 
standards  with  the  JAA,  streamlining 
certification  approvals  for  part  133 
operators,  and  relaxing  some  of  the 
requirements  for  parts  27  and  29 
manufacturers  (see  Benefits  section, 
below). 

Benefits 

To  estimate  the  safety  benefits  of  the 
rule,  the  FAA  reviewed  records  of 
accidents  involving  part  133  operators 
that  occurred  between  mid-1983  and 
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1998  that  could  have  been  prevented  or 
the  losses  reduced  if  the  changes  in  the 
rule  had  been  in  effect.  During  this  15- 
year  period,  there  were  22  such 
accidents  involving  fiatal  and/or  non- 
fotal  injuries  or  damage  to  equipment  or 
both.  Ten  of  the  accidents  resulted  in 
harm  to  persons  (either  inside  or  outside 
of  the  rotoFcraft),  totaling  nine  fatalities 
and  two  serious  injuries.  Twenty  of  the 
22  accidents  involved  either  substantial 
damage  (8)  or  destruction  of  the 
rotonraft  (12). 

To  provide  a  basis  for  comparing  the 
safety  benefits  and  costs  of  rulemaldng 
actions,  the  FAA  ciurently  uses  a 
minimum  statistical  value  of  $2.7 
million  for  fatality  avoided  and 
$521,800  for  a  serious  injury  avoided. 
Applying  these  standards  to  the  casualty 
losses  siunmarized  above  and  making 
allowances  for  the  costs  of  rotorcraft 
damage,  the  total  cost  of  the  22 
accidents  was  approximately  $31.1 
million. 

The  FAA  estimates  that  the  final  rule 
could  prevent  at  least  50  percent  of  the 
t3rpe  of  accidents  summarized  above. 
Appljring  it  retrospectively  yields  dollar 
benefits  of  approximately  $15.5  million 
(One-half  of  $31.1  million).  Over  the  15- 
year  accident  evaluation  period,  the  part 
133  fleet  averaged  approximately  300 
active  rotorcraft.  Therefore,  the  benefits 
averaged  approximately  $3,400  per  year 
per  rotorcraft  ($15.5  million/15years/ 
300  operating  part  133  rotorcraft  per 
year).  Applying  this  per-rotorcraft  safety 
benefit  to  the  cumulative  number  of 
complying  rotorcraft  results  in  total 
safety  benefits  of  $3.8  million  (or  $1.1 
million  discoimted  to  present  value).  On 
a  per-rotorcraft  basis,  these  benefits 
average  approximately  $51,000  or 
$14,300  discoimted  to  the  present. 

In  addition  to  improving  safety,  the 
final  rule  provides  some  cost-relief  in 
certain  respects.  New  production 
rotorcraft  will  be  delivered  with 
standardized  procedures  for  external 
load  operations,  and  these  procedures 
could  result  in  a  small  savings  to  part 
133  operators.  Further,  changes  to  the 
preceding  regulations  that  relate  to  the 
primary  and  backup  quick-release 
devices  will  reduce  production  costs  for 
parts  27  and  29  rotorcraft 
manufecturers.  The  changes  will  also 
increase  harmonization  and 
commonality  between  U.S.  and 
European  airworthiness  standards. 
Harmonization  will  eliminate 
unnecessary  differences  in 
airworthiness  requirements,  thus 
reducing  manufecturers'  certification 
costs. 


Comparison  of  Costs  and  Benefits 

The  rule  will  generate  benefits  in  the 
form  of  increased  safety  and  cost  relief 
(see  preceding  paragraph — the  potential 
production  cost  relief  has  not  been 
included  in  the  cost/benefit 
calculation).  On  a  per-rotorcraft  basis, 
the  life-cycle  safety  benefits  will  average 
approximately  $14,300  (discoimted)  and 
the  costs  will  average  approximately 
$6,000  (discounted),  yielding  a  b«iefit- 
to-cost  ratio  of  2.4  to  1.  On  this  basis 
alone,  the  rule  is  cost-beneficial; 
additional  quantified  efficiency  and 
harmonization  benefits  will  increase 
this  ratio. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

The  entities  that  will  be  affected  by 
this  rule  consist  of  rotorcraft 
manufacturers  (included  in  Standard 
Industrial  Classification  (SIC)  3721. 
Aircraft  and  Aircraft  Parts 
Manufacturers)  and  external  load 
operators  (SIC  4512,  3413,  4522). 
Manufacturers  will  incur  additional 
development,  certification,  and 
production  costs.  In  addition  to 
indirecUy  incurring  all  or  part  of  these 
costs  in  the  form  of  higher  rotorcraft 
acquisition  costs,  operators  will  incur 
increased  fuel  costs  resulting  firom 


weight  penalties.  Although  the 
certification  costs  (non-recurring)  will 
be  either  fully  absorbed  by  the 
manufacturer(s),  passed  on  in-total  to 
operator(s)  (purchasers),  or  more  likely, 
absorbed  in  some  proportion  by  both, 
the  FAA  in  this  analysis  adopts  a 
conservative  approach  and  allocates 
total  certification  costs  to  each  category 
in  assessing  significant  economic 
impact.  Incremental  per-unit  production 
costs,  however,  are  assumed  to  be  fully 
passed  on  to  purchasers  (operators.) 

For  manufacturers,  a  small  entity  is 
one  with  1 ,500  or  fewer  employees. 
Only  5  rotorcraft  manufacturers  have 
1,500  or  fewer  employees  and  therefore 
qualify  as  small  entities.  However,  three 
of  these  are  not  currently  producing 
new  type-certificated  rotorcraft,  and  a 
fourth  does  not  produce  rotorcraft  used 
for  external  loads.  The  fifth  small 
manufacturer  produces  specialized 
smaller  rotorcraft,  a  minority  of  which 
are  configured  for  external  load 
operations.  This  producer  does  not 
com[}ete  with  the  larger  manufacturers. 
The  annualized  certification  costs 
imposed  by  the  rule  are  estimated  to  be 
$10,800  per  manufacturer  for  each 
certification  and  are  not  considered 
significant  within  the  meaning  of  the 
RFA. 

There  are  numerous  external  load 
operators.  The  FAA  has  not  determined 
how  many  of  these  are  small  operators 
and  if  a  substantial  number  will 
potentially  be  impacted  by  the  rule. 
However,  most  external  load  operations 
involve  specialized  activities  such  as 
logging,  offshore  oil  drilling,  or 
emergency  rescue  operations.  The 
demand  for  such  operations  is  highly 
price-inelastic;  the  operators  can  readily 
pass  on  the  incremental  costs  to  their 
customers.  NotMrithstanding,  the 
maximum  annualized  cost  per  rotorcraft 
will  most  likely  not  be  greater  than  $618 
(discounted)  (includes  manufacturers' 
certification  and  production  costs 
passed  on  to  the  purchaser  and 
increased  fuel  costs  but  excludes 
potential  offsetting  cost-savings).  This 
amount  probably  equates  to  less  than 
the  cost  of  4  hours'  operating  time 
(representing  a  de  minimus  portion  of 
annual  revenues)  and  is  not  considered 
significant  within  the  meaning  of  the 
Act.  In  addition,  no  small  manufacturer 
or  small  operator  will  bear  a 
disproportionate  cost  burden  nor  have  a 
greater  likelihood  of  failing  in  business 
compared  to  larger  entities. 

Based  on  the  findings  delineated 
above  and  consistent  with  the  objectives 
and  requirements  of  the  RFA  as  ~ 
amended,  the  FAA  certifies  that  this 
final  rule  will  not  have  a  significant 


Federal  Register/Vol.  64,  No.  151 /Friday,  Augiist  6,  1999/Riiles  and  Regiilations  43019 


economic  impact  on  a  substantial 
nui  1  iber  of  small  entities. 

bit  i  motional  Trade  Impact  Assessment 

G  insistent  with  the  Administration's 
belk  if  in  the  general  superiority, 
def i  rability,  and  efficacy  of  free  trade,  it 
is  tne  policy  of  the  Administrator  to 
reniiove  or  diminish,  to  the  extent 
fea^ble,  barriers  to  international  trade, 
indljuding  both  barriers  affecting  the 
extort  of  American  goods  and  services 
to  foreign  coimtries  and  those  affecting 
th^  im[>ort  of  foreign  goods  and  services 
inWthe  United  States. 

n  accordance  with  that  policy,  the 
FAA  is  committed  to  develop  as  much 
as  possible  its  aviation  standards  and 
prdttices  in  harmony  with  its  trading 
panners.  Significant  cost  savings  can 
resjiilt  from  this,  both  to  United  States' 
companies  doing  business  in  foreign 
mmlcets,  and  foreign  companies  doing 
business  in  the  United  States.  This  final 
rule  is  a  direct  action  to  respond  to  this 
policy  by  increasing  the  harmonization 
of  the  U.S.  Federal  Aviation  Regulations 
wiin  the  European  JAR.  The  result  will 
be  ^  positive  step  toward  removing 
impediments  to  international  trade. 

Federalism  Implications 

Tpe  regulations  herein  will  not  have 
a  substantial  direct  effect  on  the  States, 
ouj^e  relationship  between  the  national 
Gojyemment  and  the  States,  or  on  the 
di^bution  of  power  and 
resibonsibilities  among  the  various 
leyals  of  government.  Therefore,  in 
aci^prdance  with  Executive  Order  12612, 
it  ia  determined  that  this  rule  will  not 
haVJB  sufficient  federalism  implications 
to  j^arrant  the  preparation  of  a 
federalism  assessment. 

Uuinded  Nfandates  Reform  Act 

I  tie  n  of  the  Unfunded  Mandates 
>rm  Act  of  1995  (the  Act),  enacted  as 
L.  104-4  on  March  22, 1995, 
reqtiires  each  Federal  agency,  to  the 
exifnt  permitted  by  law,  to  prepare  a 
will^en  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adfusted  annually  for  inflation)  in  any 
on^  year.  Section  204(a)  of  the  Act,  2 
U.^C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
o^pers  (or  their  designees)  of  State, 
locil,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
nujidate."  A  "significant 
intergovernmental  mandate"  under  the 
Ac  t  is  any  provision  in  a  Federal  agency 
rej  :i  ilation  that  will  impose  an 


enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act.  2  U.S.C.  1533.  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

The  FAA  determines  that  this  final 
rule  does  not  contain  a  significant 
intergovernmental  or  private  sector 
mandate  as  defined  by  the  Act. 

Energy  Impact 

The  energy  impact  of  the  rulemaking 
docmnent  has  been  assessed  in 
accordance  with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public  L. 
94-163,  as  amended  (42  U.S.C.  6362).  It 
has  been  determined  that  it  is  not  a 
major  regulatory  action  imder  the 
provisions  of  the  EPCA. 

Environmental  Analysis 

FAA  Order  1050.  ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  eissessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

List  of  Subjects 

14CFRPaTt27 

Air  transportation.  Aircraft,  Aviation 
safety,  Rotorcraft,  Safety. 

14  CFR  Part  29 

Air  transportation,  Aircraft,  Aviation 
safety,  Rotorcraft,  Safety. 

The  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  27  and  29  of  Chapter  I, 
Title  14,  of  the  Code  of  Federal 
Regulations  as  follows:    - 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

1.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701- 
44702,  44704. 

2.  Amend  §  27.25  by  revising 
paragraph  (c)  to  read  as  follows: 


i27.2S    Weight  Umtts. 

*        *        •        •        • 

(c)  Tota7  weight  with  jettisonable 
external  load.  A  total  weight  for  the 
rotorcraft  with  a  jettisonable  external 
load  attached  that  is  greater  than  the 
maximum  weight  established  under 
paragraph  (a)  of  this  section  may  be 
established  for  any  rotorcraft-load 
combination  if — 

(1)  The  rotorcraft-load  combination" 
does  not  include  human  external  cargo, 

(2)  Structural  component  approval  for 
external  load  operations  under  either 

§  27.865  or  under  equivalent  operational 
standards  is  obtained', 

(3)  The  portion  of  the  total  weight  that 
is  greater  than  the  maximum  weight 
established  under  paragraph  (a)  of  this 
RfH^tinn  is  madfi  nn  nnlv  nf  the  weieht 

of  all  or  part  of  the  jettisonable  external 
load, 

(4)  Structural  components  of  the 
rotorcraft  are  shown  to  comply  with  the 
applicable  structural  requirements  of 
this  part  under  the  increased  loads  and 
stresses  caused  by  the  weight  increase 
over  that  established  under  paragraph 
(a)  of  this  section,  and 

(5)  Operation  of  the  rotorcraft  at  a 
total  weight  greater  than  the  maximum 
certificated  weight  established  imder 
paragraph  (a)  of  this  section  is  limited 
by  appropriate  operating  limitations 
under  §2 7. 86 5 (a)  and  (dj  of  this  part. 

3.  The  undesignated  center  heading 
preceding  §  27.865  is  revised  as  set  forth 
below;  and  in  §  27.865  the  section 
heading,  paragraph  (a)  introductory  text 
and  paragraph  (b)  are  revised; 
paragraphs  (c)  and  (d)  are  redesignated 
as  (e)  and  (f)  and  revised;  and  new 
paragraphs  (c)  and  (d)  are  added  to  read 
-as  follows: 

External  Loads  ' 

127.865    External  loads. 

J[a)  It  must  be  shown  by  analysis,  test, 
or  both,  that  the  rotorcraft  external  load 
attaching  means  for  rotorcraft-load 
combinations  to  be  used  for  nonhuman 
external  cargo  applications  can 
withstand  a  limit  static  load  equal  to 
2.5,  or  some  lower  load  factor  approved 
under  §§27.337  through  27.341. 
multiplied  by  the  maximum  external 
load  for  which  authorization  is 
requested.  It  must  be  shown  by  analysis, 
test,  or  both  that  the  rotorcraft  external 
load  attaching  means  and  corresponding 
persfumel  carrying  device  system  for 
rotorcraft-load  combinations  to  be  used 
for  human  external  cargo  applications 
can  withstand  a  limit  static  load  equal 
to  3.5  or  some  lower  load  factor,  not  less 
than  2.5,  approved  under  §§  27.337 
through  27.341,  multiplied  by  the 
maximum  external  load  for  which 
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authorization  is  requested.  The  load  for 
any  rotortraft-load  combination  class, 
for  any  external  cargo  type,  must  be 
■  applied  in  the  vertical  direction.  For 
jettisonable  external  loads  of  any 
applicable  external  cargo  type,  the  load 
must  also  be  applied  in  any  direction 
making  the  maximiun  angle  with  the 
vertical  that  can  be  achieved  in  service 
but  not  less  than  30°.  However,  the  30° 
angle  may  be  reduced  to  a  lesser  angle 

•        •        *        *        * 

(b)  The  external  load  attaching  means, 
for  jettisonable  rotorcraft-load 
combinations,  must  include  a  quick- 
release  system  to  enable  the  pilot  to 
release  the  external  load  quickly  diuing 
flight.  The  quick-release  system  must 
consist  of  a  primary  quick  release 
subsystem  and  a  backup  quick  release 
subsystem  that  are  isolated  from  one 
another.  The  quick-release  system,  and 
the  means  by  which  it  is  controlled, 
must  comply  with  the  following: 

(1)  A  conb'ol  for  the  primary  quick 
release  subsystem  must  be  installed 
either  on  one  of  the  pilot's  primary 
controls  or  in  an  equivalently  accessible 
location  and  must  be  designed  and 
located  so  that  it  may  be  operated  by 
either  the  pilot  or  a  crewmember 
without  hazardously  limiting  the  ability 
to  control  the  rotororaft  during  an 
emergency  situation. 

(2)  A  control  for  the  backup  quick 
release  subsystem,  readily  accessible  to 
either  the  pilot  or  another  crewmember, 
must  be  provided. 

(3)  Both  the  primary  and  backup 
quick  release  subsystems  must — 

(i)  Be  reliable,  durable,  and  function 
properly  with  all  external  loads  up  to 
and  including  the  maximum  external 
hmit  load  for  which  authorization  is 
requested. 

(ii)  Be  protected  against 
electromagnetic  interference  (EMI)  from 
external  and  internal  sources  and 
against  lightning  to  prevent  inadvertent 
load  release. 

(A)  The  minimum  level  of  protection 
required  for  jettisonable  rotorcraft-load 
combinations  used  for  nonhuman 
external  cargo  is  a  radio  frequency  field 
strength  of  20  volts  per  meter. 

(B)  The  minimum  level  of  protection 
required  for  jettisonable  rotorcraft-load 
combinations  used  for  human  external 
cargo  is  a  radio  frequency  field  strength 
of  200  volts  per  meter. 

(iii)  Be  protected  against  any  failure 
that  could  be  induced  by  a  failure  mode 
of  any  other  electrical  or  mechanical 
rotorcraft  system. 

(c)  For  rotorcraft-load  combinations  to 
be  used  for  human  external  cargo 
applications,  the  rotorcraft  must — 


(1)  For  jettisonable  external  loads, 
have  a  quick-release  system  that  meets 
the  requirements  of  paragraph  (b)  of  this 
section  and  that — 

(i)  Provides  a  dual  actuation  device 
for  the  primary  quick  release  subsystem, 
and 

(ii)  Provides  a  separate  dual  actuation 
device  for  the  backup  quick  release 
subsystem; 

(2)  Have  a  reUable,  approved 
personnel  carrying  device  system  that 
has  the  structuiral  capability  and 
personnel  safety  featiues  essential  for 
external  occupant  safety; 

(3)  Have  placards  ana  markings  at  all 
appropriate  locations  that  clearly  state 
the  essential  system  operating 
instructions  and,  for  the  personnel 
canying  device  system,  the  ingress  and 
egress  instructions; 

(4)  Have  equipment  to  allow  direct 
intercommunication  among  required 
crewmembers  and  external  occupants; 
and 

(5)  Have  the  appropriate  limitations 
and  procedures  incorporated  in  the 
flight  manual  for  conducting  human 
external  cargo  operations. 

(d)  The  cnticadly  configured 
jettisonable  external  loads  must  be 
shown  by  a  combination  of  analysis, 
groimd  tests,  and  flight  tests  to  be  both 
transportable  and  releasable  throughout 
the  approved  operational  envelope 
without  hazard  to  the  rotorcraft  during 
normal  flight  conditions.  In  addition, 
these  external  loads  must  be  shown  to 
be  releasable  without  hazard  to  the 
rotorcraft  during  emergency  flight 
conditions. 

(e)  A  placard  or  marking  must  be 
installed  next  to  the  external-load 
attaching  means  clearly  stating  any 
operational  limitations  and  the 
maximum  authorized  external  load  as 
demonstrated  under  §  27.25  and  this 
section. 

(f)  The  fatigue  evaluation  of  §  27.571 
of  this  part  does  not  apply  to  rotorcraft- 
load  combinations  to  be  used  for 
nonhuman  external  cargo  except  for  the 
failure  of  critical  structxual  elements 
that  would  result  in  a  hazard  to  the 
rotorcraft.  For  rotorcraft-load 
combinations  to  be  used  for  human 
external  cargo,  the  fatigue  evaluation  of 
§  27.571  of  this  part  applies  to  the  entire 
quick  release  and  persoimel  carrying 
device  structural  systems  and  their 
attachments. 

PART  29— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

4.  The  authority  citation  for  part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702.  44704. 


5.  Amend  §  29.25  by  revising 
paragraph  (c)  to  read  as  follows: 

§29.25    Weight  limits. 

***** 

(c)  Total  weight  with  jettisonable 
external  load.  A  total  weight  for  the 
rotorcraft  with  a  jettisonable  external 
load  attached  that  is  greater  than  the 
maximum  weight  established  under 
paragraph  (a)  of  this  section  may  be 
established  for  any  rotorcraft-load 
combination  if — 

(1)  The  rotorcraft-load  combination 
does  not  include  human  external  cargo, 

(2)  Structiu^  component  approval  for 
external  load  operations  under  either 

§  29.865  or  imder  equivalent  operational 
standards  is  obtained, 

(3)  The  portion  of  the  total  weight  that 
is  greater  than  the  maximum  weight 
established  under  paragraph  (a)  of  this 
section  is  made  up  only  of  the  weight 

of  all  or  part  of  the  jettisonable  external 
load, 

(4)  Structural  components  of  the 
rotorcraft  are  shown  to  comply  with  the 
applicable  structiuBl  requirements  of 
this  part  under  the  increased  loads  and 
stresses  caused  by  the  weight  increase 
over  that  established  under  paragraph 
(a)  of  this  section,  and 

(5)  Operation  of  the  rotorcraft  at  a 
total  weight  greater  than  the  maximum 
certificated  weight  established  under 
paragraph  (a)  of  this  section  is  limited 
by  appropriate  operating  limitations 
under  §  29.865  (a)  and  (d)  of  this  part. 

6.  The  tmdesignated  center  heading 
preceding  §  29.865  is  revised  as  set  forth 
below;  and  in  §  29.865  the  section 
heading,  paragraph  (a)  introductory  text 
and  paragraph  (b)  are  revised; 
paragraphs  (c)  and  (d)  are  redesignated 
as  (e)  and  (f)  and  revised;  and  new 
paragraphs  (c)  and  (d)  are  added  to  read 
as  follows: 

External  Loads 

S29M5    Extwnai  loads. 

(a)  It  must  be  shown  by  analysis,  test, 
or  both,  that  the  rotorcraft  external  load 
attaching  means  for  rotorcraft-load 
combinations  to  be  used  for  nonhuman 
external  cargo  applications  can 
withstand  a  limit  static  load  equal  to 
2.5,  or  some  lower  load  factor  approved 
under  §§  29.337  through  29.341, 
multiplied  by  the  maximum  external 
load  for  which  authorization  is 
requested.  It  must  be  shown  by  analysis, 
test,  or  both  that  the  rotorcraft  external 
load  attaching  means  and  corresponding 
personnel  canying  device  system  for 
rotorcraft-load  combinations  to  be  used 
for  human  external  cargo  applications 
can  withstand  a  limit  static  load  equal 
to  3.5  or  some  lower  load  factor,  not  less 
than  2.5,  approved  under  §§  29.337 
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tfajdoiigh  29.341,  multiplied  by  the 
mHximiun  external  load  for  which 
authorization  is  requested.  The  load  for 
ai^y  rotorcraft-load  combination  class, 
foirj  any  external,  cargo  type,  must  be 
applied  in  the  vertical  direction.  For 
jeijisonable  external  loads  of  any 
ai^i>licable  external  cargo  type,  the  load 
miiist  also  be  applied  in  any  direction 
me  king  the  maximum  angle  with  the 
vertical  that  can  be  achieved  in  service 
not  less  than  30°.  However,  the  30° 
le  may  be  reduced  to  a  lesser  angle 


})  The  external  load  attaching  means. 
I  jettisonable  rotorcraft-load 
^tnbinations,  must  include  a  quick- 
sase  system  to  enable  the  pilot  to 
lipase  the  external  load  quickly  during 
fli^t.  The  quick-release  system  must 
c(^nsist  of  a  primary  quick  release 
subsystem  and  a  backup  quick  release 
siitisystem  that  are  isolated  from  one 
another.  The  quick  release  system,  and 
tt «  means  by  which  it  is  controlled, 
II  lUt  comply  with  the  following: 

h)  A  control  for  the  primary  quick 
It  ease  subsystem  must  be  installed 
either  on  one  of  the  pilot's  primary 
controls  or  in  an  equivalently  accessible 
Ic  cation  and  must  be  designed  and 
located  so  that  it  may  be  operated  by 
ejtner  the  pilot  or  a  crewmember 
without  hazardously  limiting  the  ability 
tc  bontrol  the  rotorcraft  during  an 
81  rjergency  situation. 

(2)  A  control  for  the  backup  quick 
re  lease  subsystem,  readily  accessible  to 
ej  tfier  the  pilot  or  another  crewmember, 
iqkst  be  provided. 
13)  Both  the  primary  and  backup 
ick  release  subsystems  must — 
(i)  Be  reliable,  durable,  and  function 
t>perly  with  all  external  loads  up  to 
a^id  including  the  maximiun  external 
limit  load  for  which  authorization  is 
nduested. 


(ii)  Be  protected  against 
electromagnetic  interference  (EMI)  from 
external  and  internal  sources  and 
against  lightning  to  prevent  inadvertent 
load  release. 

(A)  The  minimum  level  of  protection 
required  for  jettisonable  rotorcraft-load 
combinations  used  for  nonhuman 
external  cargo  is  a  radio  frequency  field 
strength  of  20  volts  per  meter. 

(B)  The  minimum  level  of  protection 
required  for  jettisonable  rotorcraft-load 
combinations  used  for  human  external 
cargo  is  a  radio  frequency  field  strength 
of  200  volts  per  meter. 

(iii)  Be  protected  against  any  failing 
that  could  be  induced  by  a  failure  mode 
of  any  other  electrical  or  mechanical 
rotorcraft  system. 

(c)  For  rotorcraft-load  combinations  to 
be  used  for  hiunan  external  cargo 
applications,  the  rotorcraft  must — 

(1)  For  jettisonable  external  loads, 
have  a  quick-release  system  that  meets 
the  requirements  of  paragraph  (b)  of  this 
section  and  that — 

(i)  Provides  a  dual  actuation  device 
for  the  primary  quick  release  subsystem, 
and 

(ii)  Provides  a  separate  dual  actuation 
device  for  the  backup  quick  release 
subsystem; 

(2)  Have  a  reliable,  approved 
personnel  carrying  device  system  that 
has  the  stnictiu'al  capability  and 
personnel  safety  features  essential  for 
external  occupant  safety; 

(3)  Have  placards  and  markings  at  all 
appropriate  locations  that  clearly  state 
the  essential  system  operating 
instructions  and,  for  the  persoimel 
carrying  device  system,  ingress  and 
egress  instructions; 

(4)  Have  equipment  to  allow  direct 
intercommunication  among  required 
crewmembers  and  external  occupants; 

(5)  Have  the  appropriate  limitations 
and  procediues  incorporated  in  the 


flight  manual  for  conducting  hiunan 
external  cargo  operations;  and 
(6)  For  hiunan  external  cargo 
applications  requiring  use  of  Category  A 
rotorcraft,  have  one-engine-inoperative 
hover  performance  data  and  procedures 
in  the  flight  manual  for  the  weights, 
altitudes,  and  temperatures  for  which 
external  load  approval  is  requested. 

(d)  The  critically  configured 
jettisonable  external  loads  must  be 
shown  by  a  combination  of  analysis, 
ground  tests,  and  flight  tests  to  be  both 
transpprtable  and  releasable  throughout 
the  approved  operational  envelope 
without  hazard  to  the  rotorcraft  during 
normal  flight  conditions.  In  addition, 
these  external  loads — must  be  shown  to 
be  releasable  without  hazard  to  the 
rotorcraft  Hiiring  emergency  flight 
conditions. 

(e)  A  placard  or  marking  must  be 
installed  next  to  the  external-load 
attaching  means  clearly  stating  any 
operational  limitations  and  the 
maximum  authorized  external  load  as 
demonstrated  under  §  29.25  and  this 
section. 

(f)  The  fatigue  evaluation  of  §  29.571 
of  this  part  does  not  apply  to  rotorcraft- 
load  combinations  to  be  used  for 
nonhuman  external  cargo  except  for  the 
failure  of  critical  structural  elements 
that  would  result  in  a  hazard  to  the 
rotorcraft.  For  rotorcraft-load 
combinations  to  be  used  for  human 
external  cargo,  the  fatigue  evaluation  of 
§  29.571  of  this  part  applies  to  the  entire 
quick  release  and  personnel  carrying 
device  structural  systems  and  their 
attachments. 

Issued  in  Washington,  DC,  on  August  3, 
1999. 

Jane  F.  Garvey, 
Administrator. 

[FR  Doc.  99-20294  Filed  8-5-99:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668  and  682 
RfN1845-AA02 

Student  Aaaistanca  General 
Provtolone,  FMeral  Family  Education 
Loan  ProQfani 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Student  Assistance  General 
Provisions  regulations  governing 
participation  in  the  student  financial 
assistance  programs  authorized  under 
Tide  IV  of  die  Higher  Education  Act  of 
1965.  as  amended  (Tide  IV,  HEA 
programs)  and  the  Federal  Family 
Education  Loan  (FFEL)  Program 
regulations.  The  student  financial 
assistance  programs  include  the  Federal 
Pell  Grant  Program,  the  campus-based 
programs  (Federal  Perkins  Loan,  Federal 
Work-Study  (FWS),  and  Federal 
Supplonental  Educational  Opportunity 
(kant  (FSEOG)  Programs),  the  William 
D.  Ford  Federal  Direct  Loan  (Direct 
Loan)  Program,  the  Federal  Family 
Education  Loan  (FFEL)  Program,  and 
the  Leveraging  Educational  Assistance 
Partnership  (LEAP)  Program  (formerly 
called  the  State  Student  Incentive  Grant 
(SSIG)  Program).  The  Federal  Family 
Education  Loan  Program  regiUations 
govern  the  Federal  Stafford  Loan 
Program  (subsidized  and  unsubsidized), 
the  Federal  Supplemental  Loans  for 
Students  Program  (no  longer  active),  the 
Federal  PLUS  Progpram,  and  the  Federal 
Consolidation  Loan  Program  (formerly 
collectively  known  as  the  Guaranteed 
Student  Loan  Programs). 

These  proposed  regulations 
implement  statutory  changes  made  to 
the  Higher  Education  Act  of  1965,  as 
amended  (HEA),  by  the  Higher 
Education  Amendments  of  1998  Public 
Law  105-244,  (the  1998  Amendments) 
for  the  treatment  of  Tide  IV,  HEA 
program  funds  when  a  student 
withdraws  from  an  institution. 
DATES:  We  must  receive  your  comments 
on  or  before  September  15, 1999. 
ADDRESSES:  Address  all  comments  about 
these  proposed  regulations  to  Wendy 
Macias,  U.S.  Department  of  Education. 
P.O.  Box  23272,  Washington,  DC  20202- 
3272.  If  you  prefer  to  send  yoiv 
comments  through  the  Internet,  use  the 
following  address:  retumtiv@ed.gov 

If  you  want  to  comment  on  the 
information  collection  requirements  you 
must  send  your  comments  to  the  Office 
of  Management  and  Budget  at  the 
address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 


You  may  also  send  a  copy  of  these 
comments  to  the  Department 
representative  neuned  in  this  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Macias,  U.S.  Department  of 
Education,  7th  and  D  Street.  SW,  ROB- 
3,  Room  3013,  Washington,  DC  20202. 
Telephone:  (202)  708-8242.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPt^MENTARY  INFORMATION: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 
To  ensure  that  your  comments  have 
maximum  effect  in  developing  the  final 
regulations,  we  urge  you  to  identify 
clearly  the  specific  section  or  sections  of 
the  proposed  regulations  that  each 
comment  addresses  and  to  arrange 
comments  in  the  same  order  as  the 
proposed  regulations. 

We  invite  you  to  assist  us  in 
compl)ring  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regidatory  burden  that  might  result  from 
these  proposed  regulations.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  in 
Room  3045,  Regional  Office  Building  3, 
7th  and  D  Streets,  SW,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m..  Eastern  time.  Monday  through 
Friday  of  each  week  except  Federsd 
holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  you  may  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD,  you  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 


Negotiated  Rulemaking  Process 

Section  492  of  the  HEA  requires  that, 
before  publishing  any  proposed 
regidations  to  implement  programs 
under  Title  IV  of  the  Act,  the  Secretary 
obtain  public  involvement  in  the 
development  of  the  proposed 
regulations.  After  obtaining  advice  and 
recommendations,  the  Secretary  must 
conduct  a  negotiated  rulemaking 
process  to  develop  the  proposed 
regulations.  All  published  proposed 
regulations  must  conform  to  agreements 
resulting  from  the  negotiated 
rulemaking  process  imless  the  Secretary 
reopens  the  negotiated  rulemaking 
process  or  provides  a  written 
explanation  to  the  participants  in  that 
process  why  the  Secretary  has  decided 
to  depart  from  the  at^emeuiii. 

To  obtain  public  involvement  in  the 
development  of  the  proposed 
regulations,  we  published  a  notice  in 
the  Federal  Register  (63  FR  59922, 
November  6, 1998)  requesting  advice 
and  recommendations  from  interested 
parties  concerning  what  regulations 
were  necessary  to  implement  Tide  IV  of 
the  HEA.  We  also  invited  advice  and 
recommendations  concerning  which 
regidated  issues  should  be  subjected  to 
a  negotiated  rulemaking  process.  We 
further  requested  advice  and 
recommendations  concerning  ways  to    - 
prioritize  the  numerous  issues  in  Tide 
IV,  in  order  to  meet  statutory  deadlines. 
Additionally,  we  requested  advice  and 
recommendations  concerning  how  to 
conduct  the  negotiated  rulemaking 
process,  given  the  time  available  and  the 
number  of  regulations  that  needed  to  be 
developed. 

In  addition  to  soliciting  written 
comments,  we  held  three  public 
hearings  and  several  informal  meetings 
to  give  interested  parties  an  opport\mity 
to  share  advice  and  recommendations 
with  the  Department.  The  hearings  were 
held  in  Washington,  DC,  Chicago,  and 
Los  Angeles,  and  we  posted  transcripts 
of  those  hearings  to  the  Department's 
Information  for  Financial  Aid 
Professionals  website  (http:// 
ifap.ed.gov). 

We  then  published  a  second  notice  in 
the  Federal  Register  (63  FR  71206. 
December  23, 1998)  to  annoimce  the 
Department's  intention  to  establish  four 
negotiated  rulemaking  committees  to 
draft  proposed  regidations 
implementing  Tide  IV  of  die  HEA.  The 
notice  announced  the  organizations  or 
groups  believed  to  represent  the 
interests  that  should  participate  in  die 
negotiated  rulemaking  process  and 
announced  that  the  Department  would 
select  participants  for  the  process  fit)m 
nominees  of  those  organizations  or 
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gmups.  We  requested  nominations  for 
additional  participants  from  anyone 
who  believed  that  the  organizations  or 
ups  listed  did  not  adequately 
resent  the  list  of  interests  outlined  in 
on  492  of  the  HEA.  Once  the  four 
ttees  were  established,  they  met 
evelop  proposed  regulations,  over 
course  of  several  months,  beginning 
anuary. 

he  proposed  regulations  contained 
s  notice  of  proposed  rulemaking 
'RM)  reflect  the  final  consensus  of 
;otiating  Committee  III  on  the  issues 
issed  in  this  package  of  proposed 
s.  Committee  in  was  made  up  of  the 
owing  members: 
rediting  Commission  of  Career 
ichools  and  Colleges  of  Technology 
erican  Association  of  Collegiate 
egistrars  and  Admissions  Officers 
erican  Association  of  Community 
iolleges 

erican  Association  of  Cosmetology 
hools 

erican  Association  of  State  Colleges 
d  Universities 

erican  Coimcil  on  Education 
A^ociation  of  American  Universities 
Ci  )keeT  College  Association 
O  nlition  of  Higher  Education 

^sistance  Organizations 
Education  Finance  Council 
Legal  Services  Counsel  (a  coalition) 
N  i  donal  Association  for  Equal 

( )pportimity  in  Higher  Education 
N  i  donal  Association  of  College  and 

1  Jniversity  Business  Officers 
N 1  donal  Association  of  Graduate/ 

^ofessional  Students 
N  itional  Association  of  Independent 

Colleges  and  Universities 
N  ydonal  Association  of  State  Student 
Grant  and  Aid  Programs/National 
ouncil  of  Higher  Education  Loan 
ograms  (a  coalition) 
onal  Association  of  State 
niversities  and  Land-Grant  Colleges 
Nbbonal  Association  of  Student 
inancial  Aid  Administrators 
onal  Direct  Student  Locm  Coalition 
College  Board 
Tl^  College  Fund/United  Negro  College 

Fund 
United  States  Department  of  Education 
U  nited  States  Student  Association 
US  Public  Interest  Research  Group 
A  i!  stated  in  the  committee  protocols, 
C(>Iisensus  means  that  there  must  be  no 
dj  ^sent  by  any  member  in  order  for  the 
cotnmittee  to  be  considered  to  have 
reached  agreement.  Consensus  was 
rel^hed  on  all  of  the  proposed 
re[  ulations  in  this  document,  except  for 
tl  <  proposed  implementation  of  the 
"i )%  discount"  on  Title  IV,  HEA 
pi  1  tgram  grant  funds  that  a  student  must 
n  t  urn  in  §  668.22(h)(3)(ii). 


Background 

Section  485  of  the  Higher  Education 
Amendments  of  1998,  Public  Law  105- 
244,  enacted  October  7, 1998  (the  1998 
Amendments)  substantially  revised  the 
requirements  of  section  484B  of  the 
Higher  Education  Act  of  1965,  as 
amended  (the  HEA). 

Prior  to  the  1998  Amendments, 
section  484B  required  all  schools 
participating  in  the  Title  IV,  HEA 
programs  to  use  specific  refund  policies 
when  a  student  who  receives  Title  IV, 
HEA  program  funds  ceases  attendance. 
The  refund  policies  determined  the 
amount  of  institutional  charges  that  an 
institution  had  earned  when  a  student 
withdrew,  and  the  amount  that  was 
unearned  and  had  to  be  refunded.  In 
addition,  section  485(a)  of  the  HEA 
specified  an  order  of  return  of  unearned 
funds  from  all  sources  of  financial  aid, 
not  just  the  Title  IV,  HEA  programs. 

Under  the  1998  Amendments,  section 
484B  of  the  HEA  does  not  dictate  an 
institutional  refund  policy.  Instead, 
section  484B  prescribes  the  amount  of 
Title  rV,  HEA  program  assistance  a 
student  has  earned  as  of  the  time  he  or 
she  ceases  attendance.  The  amount  of 
Title  rV,  HEA  program  assistance  earned 
is  based  on  the  amount  of  time  the 
student  spent  in  academic  attendance;  it 
has  no  relationship  to  the  student's 
incurred  institutional  charges. 

Because  section  484B  now  deals  with 
only  the  earning  of  Title  IV,  HEA 
program  funds,  the  order  of  return  of 
unearned  funds  no  longer  includes 
funds  from  sources  other  than  the  Title 
IV,  HEA  programs. 

The  new  requirements  do  not  prohibit 
an  institution  from  developing  its  own 
refund  policy  or  complying  with  refund 
policies  required  by  outside  agencies. 

Summary  of  Proposed  Changes 

A  summary  of  the  proposed  changes 
to  the  regulations  to  implement  these 
statutory  changes  and  issues  on  which 
the  Secretary  particularly  invites 
comments  follows. 

Section  668.22(a)    General 

The  statute  requires  that  if  a  recipient 
of  Title  rV  grant  or  loan  funds 
withdraws  from  an  institution  after 
beginning  attendance,  the  amount  of 
Title  IV,  HEA  program  assistance  earned 
by  the  student  must  be  determined.  If 
the  amount  the  student  was  disbursed  is 
greater  than  the  amount  the  student 
earned,  unearned  funds  have  to  be 
returned.  If  the  amount  the  student  was 
disbursed  is  less  than  the  amount  the 
student  earned,  the  student  is  eligible  to 
receive  a  late  disbursement  in  the 
amoimt  of  the  earned  aid  that  the 
student  had  not  received. 


At  the  negotiated  rulemaking 
sessions,  the  Department's  negotiator 
stated  the  Department's  belief  that  this 
change  to  the  statute  makes  clear  that 
Title  rV,  HEA  program  funds  are 
awarded  to  a  student  under  the 
assumption  that  the  student  will  attend 
an  institution  for  the  entire  period  for 
which  the  assistance  is  awarded.  When 
a  student  ceases  academic  attendance 
prior  to  the  end  of  that  period,  the 
student  may  no  longer  be  eligible  for  the 
full  amoimt  of  Tide  IV,  HEA  program 
funds  that  the  student  was  originally 
scheduled  to  receive. 

Title  rV  Grants  and  Loans 

The  statute  requires  that  the 
calculation  of  earned  Title  IV,  HEA 
program  assistance  include  all  Tide  IV 
grant  and  loan  funds  uiat  were 
disbursed  or  that  could  have  been 
disbursed  to  a  student.  The  statute 
specifies  that  Federal  Work-Study 
(FWS)  funds  are  not  included  in  the 
calculation.  These  proposed  regulations 
would  clarify  when  Federal 
Supplemental  Educational  Opportimity 
Grant  (FSEOG)  program  funds  should 
and  should  not  be  included  in  the 
calculation. 

The  committee  agreed  that  only  funds 
that  are  clearly  Tide  FV,  HEA  grant  or 
loan  funds  must  be  included  in  the 
calculation.  These  proposed  regulations 
would  exclude  from  the  calculation  the 
non-Federal  share  of  FSEOG  awards 
when  an  institution  meets  its  FSEOG 
matching  share  by  either  the  individual 
recipient  method  or  the  aggref  ite 
method.  In  other  words,  if  an  nstitution 
meets  its  matching  share  req'.drement  by 
putting  funds  in  the  FSEOG  fund 
(otherwise  known  as  the  fund-specific 
matching  method),  those  funds  must  be 
included  in  the  calculation;  otherwise, 
the  non-Federal  share  of  FSEOG  awards 
is  excluded  from  the  calculation. 

Several  negotiators  asked  for 
clarification  of  the  treatment  of  funds 
irom  the  Leveraging  Education 
Assistance  Partnership  (LEAP)  program, 
formerly  known  as  the  State  Student 
Incentive  Grant  (SSIG)  program.  The 
Department's  negotiator  stated  the 
Department's  view  that  the  guidance  of 
Dear  Colleague  Letter  GEN-89-38, 
which  addresses  the  treatment  of  LEAP 
funds  when  a  student  withdraws,  is  still 
applicable.  Although  not  specified  in^ 
the  proposed  regulations,  this 
longstanding  policy  provides  that,  if  a 
State  agency  specifically  identifies  a 
student's  State  grant  as  LEAP  funds,  the 
State  grant  funds  must  be  considered 
Tide  IV,  HEA  grant  funds  for  purposes 
of  this  calculation.  If  an  institution  does 
not  know  whether  a  particular  student's 
State  grant  contains  LEAP  funds,  the . 
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grant  would  not  have  to  be  included  in 
the  calculation.  The  committee  agreed 
that  this  policy  facilitates  the  accurate 
identification  of  Federal  funds  and 
agreed  that  the  continuation  of  this 
policy  was  reasonable.  The  E)epartment 
will  provide  updates  to  the  guidance  of 
GEN-69-38  once  these  regulations  are  - 
final. 

Title  IV  Aid  Disbursed 

For  consistency  and  administrative 
clarity,  the  committee  agreed  that  it  is 
necessary  to  identify  a  point  in  time  that 
institutions  would  use  for  all  students 
who  withdraw  to  determine  the  amoimt 
of  aid  that  was  disbursed,  since  this 
amount  is  critical  to  determining  if  a 
return  of  Title  IV,  HEA  program 
assistance  is  required.  During  negotiated 
rulemaking,  the  commillee  discussed 
whether  this  "snap  shot"  should  occiu 
as  of  the  student's  withdrawal  date. 
Some  negotiators  pointed  out  that  an 
institution  sometimes  inadvertently 
disburses  funds  to  a  student  who  is  no 
longer  in  attendance.  For  example,  a 
student  drops  out  on  Friday.  Because 
the  institution  is  unaware  that  the 
student  is  no  longer  in  attendance,  the 
institution  makes  a  scheduled 
disbursement  of  aid  to  the  student  on 
the  next  Monday.  Some  negotiators  felt 
that  this  inadvertent  overpayment 
should  be  included  as  disbursed  aid  in 
the  calculation  of  the  amount  of  aid 
earned.  They  felt  it  was  unduly 
burdensome  to  require  an  institution  to 
immediately  return  the  inadvertent 
overpayment  since  a  portion  of  those 
funds  may  have  been  earned  and  would 
have  to  be  re-disbiused.  If  any  of  the 
overpayment  were  not  earned,  they 
suggested  that  it  could  be  returned  in 
accordance  with  the  requirements  of 
this  section  for  the  return  of  unearned 
funds. 

The  committee  agreed  to  move  the 
snap-shot  point  to  the  date  of  the 
institution's  determination  that  the 
student  withdrew  to  allow  such 
inadvertent  overpajrments  to  be  counted 
as  disbuirsed  aid.  CThe  proposed 
definition  of  the  "date  of  the 
institution's  determination  that  the 
student  withdrew"  is  addressed  in  the 
discussion  of  §668.22(1).)  histitutions 
are  exp>ected  to  have  the  administrative 
capability  to  prevent  these  types  of 
overpayments  on  a  routine  basis, 
particiilarly  if  funds  are  being  paid  to 
the  student  rather  than  credited  to  a 
student's  account.  A  pattern  or  practice 
of  making  these  inadvertent 
overpayments  would  be  questioned  in  a 
program  review.  The  Secretary  agreed  to 
include  these  overpayments  in  the 
calculation  of  total  aid  disbursed  only 
for  purposes  of  easing  an  institution's 


administrative  burden  in  what  should 
be  a  very  limited  number  of 
circumstances.  This  provision  would 
not  supercede  the  requirements  of 
§  668.164(b)(1)  and  the  applicable 
program  regulations  which  require  that 
an  institution  may  disburse  Title  IV, 
HEA  program  funds  only  if  the  student 
is  enrolled  for  classes  for  the  payment 
period  and  is  eligible  to  receive  those 
funds. 

In  keeping  with  this  snap-shot 
approach,  when  a  retiun  of  Title  IV, 
HEA  program  funds  is  due,  these 
proposed  regulations  would  prohibit 
additional  disbursements  to  the  student 
after  the  date  of  the  institution's 
determination  that  the  student 
withdrew.  The  negotiators  discussed  the 
possibility  of  permitting  an  institution 
to  adjust  a  student's  disbiused  aid  by 
making  late  disbiusements  of  aid  before 
applying  the  requirements  for 
determining  and  returning  any 
unearned  Title  IV,  HEA  program 
assistance.  Some  negotiators  felt  that 
this  could  benefit  the  student  in  some 
cases.  For  example,  if  the  institution 
had  disbursed  loan  funds  before  the 
student  withdrew  and  could  have  also 
disbursed  grant  funds,  the  institution 
could  disburse  the  grant  funds  after 
becoming  aware  that  the  student 
withdrew  in  order  to  replace  the  loan 
funds,  thereby  reducing  the  student's 
loan  debt. 

After  much  discussion  by  the 
committee,  it  was  decided  that  there  are 
too  many  variables  involved  to  permit 
institutions  to  make  case-by-case 
determinations  of  whether  post- 
withdrawal adjustments  to  a  student's 
aid  disbiusement  are  appropriate.  The 
committee  agreed  that  it  is  not 
appropriate  for  an  institution  to 
disburse  additional  funds  to  a  student  or 
to  a  student's  accoimt  after  the 
institution  becomes  aware  that  the 
student  has  withdrawn,  unless  the 
institution  determines  that  more  funds 
were  earned  than  had  been  disbursed. 
The  Title  IV,  HEA  program  funds  were 
made  available  to  die  student  with  the 
expectation  that  the  student  would 
complete  the  period  for  which  the  funds 
were  provided,  and  that  expectation  is 
no  longer  present  once  a  student  has 
withdrawn.  Before  disbursing  any 
additional  funds  on  behalf  of  a 
withdrawn  student,  tfie  proposed 
regulations  would  require  the 
institution  to  determine  that  the  student 
has  earned  those  funds  under  the 
provisions  of  these  proposed 
regulations. 

Late  Disbursements 

The  committee  agreed  that  the 
requirements  for  a  late  disbiusement 


due  under  section  484B  of  the  HEA 
should  be  as  similar  as  possible  to  the 
requirements  under  Subpart  K — Cash 
Management  of  the  Student  Assistance 
General  Provisions  regulations. 
However,  in  some  cases,  the  committee 
acknowledged  that  the  existing  cash 
management  provisions  are 
inappropriate  in  this  context,  or  are 
superceded  by  section  484B  of  the  HEA. 
These  proposed  regiUations  contain  a 
provision  that  any  late  disbursement 
due  imder  this  section  must  meet  the 
current  required  conditions  for  late 
disbursements  found  in  §  668.164(g)(2). 
This  cash  management  provision  lists 
the  conditions  that  must  have  been  met 
prior  to  the  date  that  the  student  became 
ineligible  in  order  for  an  institution  to 
make  a  late  disbursement.  For  example, 
the  institution  must  have  received  the 
student's  Student  Aid  Report  (SAR)  or 
Institutional  Student  Information  record 
(ISIR)  with  an  official  expected  family 
contribution  (EFC). 

The  committee  agreed  that 
§  668.164(g)(1)  and  (g)(3)  are  not 
applicable  to  a  late  disbursement 
resulting  from  a  student's  withdrawal. 
Section  668.164(g)(1)  currently  states 
that  an  Institution  may  make  a  late 
disbursement  to  a  student  who  became 
ineligible  solely  because  of  a  change  in 
enrollment  status.  The  requirements  of 
section  484B  remove  the  discretion  that 
is  provided  in  §  668.164(g)(1)  for  an 
institution  to  determine  whether  a  late 
disbursement  should  be  made. 

Section  668.164(g)(3)  currently 
specifies  that  a  late  disbursement  must 
be  for  incurred  educational  costs,  and 
must  be  made  within  90  days  of  the  date 
that  the  student  becomes  ineligible.  The 
committee  agreed  that  this  provision 
was  inapplicable  because,  as  mentioned 
previously,  the  determination  of  the 
amount  of  Title  IV,  HEA  program 
assistance  that  the  student  has  earned 
has  no  relationship  to  incurred 
educational  costs.  The  committee  agreed 
that  90  days  is  a  reasonable  amoimt  of 
time  for  an  institution  to  make  a  late 
disbursement.  However,  the  committee 
believed  that  a  late  dlsbiusement  made 
as  the  result  of  a  withdrawal  should  be 
made  within  90  days  of  the  date  of  the 
institution's  determination  that  the 
student  withdrew,  rather  than  within  90 
days  of  the  date  that  the  student 
becomes  ineligible.  This  proposed 
timeframe  is  addressed  later  in  this 
discussion. 

These  proposed  regulations  woidd 
reflect  the  cash  management 
requirements  for  disbiusing  Title  IV, 
HEA  program  funds.  Specifically,  these 
proposed  regulations  would  allow  an 
institution  to  credit  a  student's  accoimt 
with  a  late  disbursement  without  the 
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St  J  dent's  (or  parent's,  in  the  case  of  a 
PI  ^tJS  loan)  permission  for  current 
cl  i4rges  for  tiiition,  fees,  and  room  and 
bp^d  (if  the  student  contracts  with  the 
institution)  up  to  the  amount  of 
outstanding  charges.  For  other  ciurent 
cl  lirges  for  educationally-related 
activities,  the  institution  would  need  a 
St  ijdent's  (or  parent's  for  PLUS  loan 
hi  i^ds)  authorization  to  credit  the 
student's  account.  These  proposed 
re  gulations  would  allow  an  institution 
to  ^se  a  student's  or  parent's 
authorization  that  is  obtained  prior  to 
til  ^  student's  withdrawal  date  for  this 
piifpose,  so  long  as  that  authorization 
ni^^ts  the  requirements  of  §  668.165(b). 
If  t^e  institution  did  not  obtain 
authorization  prior  to  the  student's 
wipdrawal,  the  institution  would  have 
to  bbtain  authorization  in  accordance 
with  § 668.165(b)(2)  before  the 
iiatitution  could  credit  the  student's 
at  coimt  for  other  current  charges  for 
ediicationally-related  activities.  The 
iiiStitution's  request  for  the  student's  or 
pint's  authorization  must  make  clear 
'  ^t  if  the  student  or  parent  does  not 
i|e  permission  for  the  institution  to 
lit  the  student's  account  with  the 
le  IV,  HEA  program  funds,  these 
^ds  will  be  disbiused  directly  to  the 
Ident  or  parent,  as  applicable,  if  the 
ident  or  parent  accepts  the  funds. 
The  committee  considered  whether  to 
luire  an  institution  to  make  a  late 
^bursement  directly  to  a  student.  They 
I  discussed  whether  prior 
lorizations  from  the  student  to 
^hnit  the  institution  to  credit  his  or  her 
|:ount  would  apply  or  if  the 
itution  would  have  to  obtain. 
,  lorization  from  the  student  after  the 
stii|dent's  withdrawal.  However  for 
citilisistency  between  this  section  and 
th«  existing  cash  management 
requirements,  the  committee  decided 
tbit  the  proposed  regulation  should 
generally  mirror  the  current  cash 

fagement  requirements  for  the 
ursement  of  funds. 
)wever,  these  proposed  regulations 
Muld  deviate  from  the  cash 
lanagement  provisions  in  Subpart  K  for 
the  disbursement  of  Title  IV,  HEA 
pt6gram  funds  by  not  permitting  an 

itution  to  credit  a  student's  account 
ii  any  prior  award  year  charges.  This 
la  because  section  484B  of  the  HEA 
jkdfies  that  earned  Title  IV.  HEA 
pi  *<  >gram  funds  must  be  determined  for 
tt  ( I  payment  period  or  period  of 
e]  I  rollment  in  which  a  student 
withdraws.  Therefore.  Title  IV,  HEA 
p:  1  )gram  funds  that  are  earned  imder 
s(  K  ition  484B  are  earned  for  current 
cl  >krges  only. 

These  proposed  regidations  would 
n  ]  rror  the  ciurent  cash  management 


provisions  in  §  668.165  that  require  an 
institution  to  provide  notice  to  a 
student,  or  parent  in  the  case  of  a  PLUS 
loan,  when  the  institution  credits  a 
student's  account  with  Direct  Loan, 
FFEL  or  Federal  Perkins  Loan  Program 
funds. 

The  statute  requires  that  earned  funds 
in  excess  of  those  credited  to  a  student's 
account  must  be  provided  to  the 
student.  However,  in  recognition  of  the 
difficulty  an  institution  may  have  in 
tr3dng  to  locate  a  student  who  has 
ceased  attendance  at  the  institution, 
these  proposed  regulations  would 
require  that  an  institution  would  have  to 
offer  in  writing  to  the  student  (or  parent 
for  PLUS  loan  funds)  any  amount  of  a 
late  disbursement  that  is  not  credited  to 
a  studfint's  accoimt.  The  committee 
agreed  that  the  written  notification  must 
include  the  information  necessary  for 
the  student  or  parent  to  make  an 
informed  decision  as  to  whether  the 
student  or  parent  would  like  to  accept 
any  of  the  disbursement.  These 
proposed  regulations  would  base  the 
requirements  for  notification  on  the 
cash  management  requirements  for  an 
institution's  notification  to  a  student  or 
parent  when  an  institution  credits  a 
student's  account  with  Title  IV,  HEA 
loan  funds  (§  668.165(a)).  This 
notification  woidd  have  to  be  provided 
for  late  disbursements  of  both  Title  IV 
grant  and  loan  funds  that  are  available 
for  direct  disbursement.  The  Secretary 
specifically  requests  comments  on 
whether  the  proposed  timefr-ames 
discussed  below,  which  are  based  on 
the  timeframes  established  in  the  cash 
management  regulations,  are 
appropriate  for  a  student  who  has 
withdrawn  from  school. 

The  committee  agreed  that,  although 
a  student  or  parent  always  has  the 
option  of  declining  a  direct 
disbursement  of  loan  funds  by  returning 
or  not  endorsing  the  loan  check,  it  is 
essential  that  this  option  be  brought  to 
the  student's  or  parent's  attention  when 
the  student  has  ceased  attendance  and 
may  have  compromised  his  or  her 
ability  to  earn  the  funds  necessary  to 
repay  additional  loan  debt. 

Under  these  proposed  regulations,  an 
institution  would  be  expected  to  send 
the  notification  as  soon  as  possible,  but 
no  later  than  30  calendar  days  after  the 
date  that  the  institution  determines  that 
the  student  withdrew.  The  notice  would 
have  to  identify  the  typ>e  and  amoimt  of 
the  Title  IV,  HEA  program  funds  that 
make  up  the  late  disbursement,  and 
explain  that  the  student  or  parent  may 
decline  all  or  a  portion  of  those  funds. 
This  information  must  be  provided  to 
permit  a  student  or  parent  to  determine 


which  funds,  if  any,  he  or  she  wishes  to 
decline. 

The  institution  would  have  to  advise 
the  student  or  parent  in  the  notification 
that  the  student  or  parent  would  have 
14  calendar  days  from  the  date  that  the 
institution  sent  the  notification  to 
accept  a  late  disbursement.  The 
notification  would  have  to  make  it  clear 
that  if  the  student  or  parent  did  not 
respond  to  the  notification  within  the 
timeframe,  the  institution  would  not  be 
required  to  make  the  late  disbursement. 
However,  an  institution  could  choose  to 
make  a  late  disbursement  based  on 
acceptance  by  a  student  or  parent  after 
the  14  calendar  days.  Fourteen  days  is 
the  same  period  of  time  that  is 
permitted  for  a  student  or  parent  to 
respond  to  a  notification  of  the  ability 
to  cancel  a  loan  disbursement  that  is 
credited  to  the  student's  account.  The 
committee  agreed  that  this  period  of 
time  provides  sufficient  response  time 
for  a  student  or  parent  and  also  meets 
the  administrative  needs  of  the 
institution. 

This  NPRM  proposes  that  if  a  student 
or  parent  submits  a  timely  response, 
accepting  all  or  a  portion  of  a  late 
disbiusement,  the  institution  must 
disbiuse  the  funds  within  90  days  of  the 
date  of  the  institution's  determination 
that  the  student  withdrew.  The 
conunittee  agreed  that  an  institution's 
responsibility  for  paying  a  late 
disbiusement  should  start  when  the 
institution  first  becomes  aware  that  a 
student  has  ceased  attendance  at  the 
institution.  The  proposed  definition  of 
the  term  "date  of  the  institution's 
determination  that  the  student 
withdrew"  is  addressed  in  the 
discussion  of  §  668.22(1).  The  Secretary 
notes  that  the  date  of  the  institution's 
determination  that  the  student 
withdrew  is  the  same  date  that  would 
trigger  the  30-day  period  that  the 
institution  has  for  notifying  the  student 
or  parent  of  any  late  disbiusement 
available  for  direct  disbursement. 
Consequently,  under  this  proposal,  the 
sooner  an  institution  sends  the 
notification  to  a  student  or  parent,  the 
more  time  the  institution  would  have  to 
make  any  accepted  late  disbursement. 

The  Secretary  believes  that  it  would 
be  reasonable  to  permit  an  institution  to 
use  one  notification  to  (1)  notify  the 
student  or  parent  that  loan  funds  were 
credited  to  the  student's  account;  (2) 
request  permission  to  credit  the 
student's  account  for  other  current 
charges  for  educationally-related 
activities,  if  prior  authorization  had  not 
been  obtained:  and  (3)  notify  the  student 
or  parent  of  the  availability  of  any 
remaining  earned  Title  IV.  HEA  program 
assistance. 
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To  keep  the  student  or  parent 
properly  informed  about  the  Title  IV, 
HEA  program  assistance  that  he  or  she 
received  or  did  not  receive,  this  NPRM 
proposes  that  an  institution  must  inform 
a  student  or  parent  in  writing  or 
electronically  concerning  the  outcome 
of  any  late  disbursement  request.  For 
example,  an  institution  must  inform  a 
student  if  it  will  not  make  a  late 
disbursement  because  the  student's 
request  was  not  received  within  the  14- 
day  timeframe. 

Finally,  this  NPRM  proposes  that  a 
late  disbursement,  whether  credited  to 
the  student's  account  or  disbursed  to  the 
student  or  parent  directly,  must  be  made 
from  available  grant  funds  before 
available  loan  funds  since  it  is  in  the 
best  interest  of  the  student  to  minimize 
loan  debt.  "Available"  grant  or  loan 
funds  refers  to  Title  IV,  HEA  program 
assistance  that  could  have  been 
disbursed  to  the  student,  but  was  not 
disbursed  as  of  the  date  of  the 
institution's  determination  that  the 
student  withdrew.  For  example,  if  a 
student  is  due  a  late  disbiu-sement  of 
$500,  and  the  student  has  received  $400 
of  $1,000  in  Federal  Pell  Grant  funds 
that  could  have  been  disbursed,  and 
$1,200  of  the  $2,000  in  Federal  Stafford 
Loan  funds  that  could  have  been 
disbursed,  the  available  undisbiirsed 
funds  are  $600  in  Federal  Pell  Grant 
funds,  and  $800  in  Federal  Stafford  loan 
funds.  Any  portion  of  the  $500  late 
disbursement  that  the  institution  makes 
must  be  made  from  the  $600  in  available 
Federal  Pell  Grant  funds. 

The  following  example  illustrates  the 
major  principles  of  the  proposed  late 
disbursement  procedures.  Michael 
drops  out  of  school  on  November  5.  On 
November  10,  the  institution  becomes 
aware  that  Michael  ceased  attendance. 
Using  these  proposed  regidations,  the 
institution  determines  that  because 
Michael  has  earned  $900  in  Title  IV, 
HEA  program  assistance  that  he  has  not 
received.  Michael  is  due  a  late 
disbursement  of  $900.  When  Michael 
withdrew,  only  $600  of  the  $1,000  in 
Federal  Pell  Grant  funds  that  could  have 
been  disbiused  to  him  had  been 
disbursed.  Of  the  $2,000  in  Federal 
Stafford  Loan  funds  that  could  have 
been  disbursed,  only  $1,200  had  been 
disbursed.  The  institution  determines 
that  Michael  has  $50  in  outstanding 
tuition  charges  and  $100  in  outstanding 
parking  fines  for  the  payment  period. 
The  institution  credits  Michael's 
account  with  $50  of  Michael's  Federal 
Pell  Grant  funds.  The  institution  wants 
to  use  another  $100  of  Michael's  late 
disbursement  to  cover  the  outstanding 
pariung  fines.  However,  the  institution 
has  not  received  permission  fit>m 


Michael  prior  to  his  withdrawal  to 
credit  his  accoimt  for  educationally- 
related  charges  other  than  tuition  and 
fees  and  room  and  board. 

On  November  12,  the  institution 
sends  a  notification  to  Michael  that 
states  that  (1)  he  is  due  a  late 
disbursement  of  $900,  that  comprises 
$400  in  Federal  Pell  Grant  funds  and 
$500  in  Federal  Stafford  Loan  funds;  (2) 
$50  of  the  Federal  Pell  Grant  funds  were 
credited  to  his  account  for  tuition 
charges,  so  Michael  has  a  remaining 
potential  late  disbursement  of  $850;  (3) 
Michael  may  accept  all,  a  portion,  or 
none  of  the  $850;  (4)  the  institution  is 
obligated  to  make  a  late  disbursement  of 
funds  only  if  Michael  accepts  the  funds 
by  November  26, 14  days  aJfter  the 
institution  sent  the  notification;  (5)  the 
institution  is  requesting  Michael's 
permission  to  credit  his  account  with  an 
additional  $100  of  the  Federal  Pell 
Grant  funds  to  cover  his  unpaid  parking 
fines;  and  (6)  if  Michael  does  not 
authorize  the  institution  to  credit  his 
accoimt  with  the  $100  of  Federal  Pell 
Grant  funds,  those  funds  will  be 
disbiused  to  Michael  if  he  chooses  to 
accept  them.  The  institution  could  have 
sent  the  notification  no  later  than 
December  10;  that  is,  30  days  after  the 
date  of  the  institution's  determination 
that  the  student  withdrew. 

Michael  responds  on  November  19. 
Michael  authorizes  the  institution  to 
apply  $100  of  the  Federal  Pell  Grant 
funds  to  his  outstanding  parking  fines. 
Michael  accepts  the  remaining  $250  in 
Federal  Pell  Grant  funds,  but  declines 
the  $500  in  Federal  Stafford  Loan  funds 
to  minimize  his  overall  loan  debt. 

The  institution  sends  Michael  a  check 
for  the  $250  in  Federal  Pell  Grant  funds 
and  a  letter  confirming  that  $100  of  the 
Federal  Pell  Grant  funds  will  be 
credited  to  his  account  and  no 
additional  loan  funds  will  be  disbursed. 
The  institution  has  imtil  February  8, 
which  is  90  days  bom  the  date  of  the 
institution's  determination  that  the 
student  withdrew,  to  disburse  the  $250 
in  Federal  Pell  Grant  funds  to  Michael 
and  to  credit  his  accoimt  with  the  $100 
of  Federal  Pell  Grant  funds  to  cover  his 
outstanding  parking  fines. 

Section  668.22(b)    Determining  a 
Student's  Withdrawal  Date  at  an 
Institution  That  Is  Required  To  Take 
Attendance 

These  proposed  regulations  would 
limit  the  definitions  of  withdrawal  date 
in  §  668.22(b)  and  (c)  to  the 
determination  of  the  amount  of  Title  IV, 
HEA  program  assistance  that  a  student 
has  earned  upon  withdrawal.  An 
institution  would  not  be  required  to  use 
these  withdrawal  dates  for  dieir  own 


institutional  refund  policies  or  for  any 
other  purpose.  The  committee  agreed 
that  this  approach  is  consistent  with  the 
view  that  an  institution's  refund  policy 
and  other  academic  procedures  are 
separate  from  these  new  procedures  for 
determining  the  amount  of  Title  IV, 
HEA  program  assistance  earned  when  a 
student  withdraws. 

This  proposed  definition  of 
withdrawal  date  (and  the  proposed 
definition  of  withdrawal  date  in 
§  668.22(c))  is  for  purposes  of 
determining  the  amount  of  aid  a  student 
has  earned.  It  is  not  necessarily  the  date 
that  "starts  the  clock"  for  the  return  of 
the  Title  IV,  HEA  program  funds  by  the 
institution,  to  §  668.22(j),  this  NPRM 
proposes  a  timeframe,  beginning  on  the 
date  of  the  institution's  determination 
that  the  student  withdrew,  for  the  return 
of  unearned  Title  IV,  HEA  program 
funds.  The  term  "date  of  the 
institution's  determination  that  the 
student  withdrew"  is  discussed  under 
§668.22(1). 

Last  Date  of  Academic  Attendance 

Section  484B(c)(l)(B)  of  the  HEA 
provides  that,  for  institutions  that  are 
required  to  take  attendance,  the  day  the 
student  withdrew  is  determined  by  the 
institution  from  the  institution's 
attendance  records.  These  proposed 
regulations  would  define  this 
withdrawal  date  as  the  last  date  of 
academic  attendance,  as  determined  by 
the  institution  from  its  attendance 
records. 

The  committee  discussed  whether  the 
statute  could  be  interpreted  to  allow  an 
institution  to  use  a  student's  last  date  of 
attendance  frtsm  the  institution's 
attendance  records  as  a  basis  for 
determining  the  student's  withdrawal 
date,  rather  than  as  the  actual 
withdrawal  date.  For  example,  if  an 
institution's  records  show  that  a 
student's  last  date  of  academic 
attendance  is  November  15,  but  the 
institution  is  not  aware  that  the  student 
left  until  November  22,  the  institution 
might  use  November  22  as  the  student's 
withdrawal  date.  One  negotiator  felt  that 
this  approach  was  more  equitable 
because  it 'would  take  into  account  costs 
that  are  incurred  by  the  student  after  the 
student's  last  date  of  attendance. 

At  the  negotiated  rulemaking 
sessions,  the  Department's  negotiator 
made  clear  that  the  Department's  view 
is  that  the  goal  in  defining  a  student's 
withdrawal  date  is  to  identify  the  date 
that  most  accurately  reflects  the  pomt 
when  the  student  ceased  academic 
attendance,  and  that  this  goal  is  best  met 
by  using  the  student's  last  date  of 
academic  attendance.  The  amount  of 
Title  IV,  HEA  program  assistance  that  is 
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ed  is  a  reflection  of  the  amount  of 
B  a  student  spent  in  academic 
:endance,  not  a  reflection  of 
istitutional  costs  that  are  incurred  by 
^e  student.  The  committee  agreed  to 
fine  the  withdrawal  date  for  an 
ititution  that  is  required  to  take 
endance  as  the  last  date  of  academic 
endance  as  determined  by  the 
titution  from  its  attendance  records, 
.us,  in  the  example  just  cited,  the 
ithdrawal  date  would  be  November 
,  not  November  22. 

)uired  To  Take  Attendance 

At  the  negotiated  rulemaking 
issions,  the  committee  discussed 
ether  an  institution  that  elects  to  take 
Attendance  should  be  considered  an 
mstitution  that  is  required  to  take 
4t|tendancc  for  purposes  of  calculating 

SB  amount  of  Title  IV,  HEA  program 
sistance  when  a  student  withdraws, 
le  committee  decided  that  only  an 
stitution  that  is  required  to  take 
endance  by  an  outside  entity  would 
considered  an  institution  that  is 
juired  to  take  attendance.  Examples  of 
tside  agencies  that  may  require  an 
stitution  to  take  attendance  are  an 
stitution's  accrediting  agency  or  an 
ititution's  state  licensing  agency. 
At  the  negotiated  rulemaking 
ssions,  the  Department's  negotiator 
so  suggested  that  an  institution  that  is 
iiired  to  take  attendance  for  even  a 
rtion  of  the  payment  period  or  period 
4>f  enrollment  should  be  considered  an 
stitution  that  is  required  to  take 
Hendance.  Some  negotiators  thought 
at  the  Department's  interpretation  was 
ibo  restrictive.  The  negotiators  cited  an 
ample  in  which  an  institution's  State 
;ency  requires  the  institution  to  take 
endance  for  the  first  two  weeks  of  a 
ogram  to  establish  a  census  of 
indents.  The  negotiators  did  not 
)6lieve  that  attendance  records  for 
:^nsu8  purposes  would  be  appropriate 
r  determining  a  student's  withdrawal 
te.  For  this  reason,  the  committee 
d  that  the  proposed  regulations 
ould  not  include  a  reference  to 

tutions  that  are  required  to  take 
:endance  for  only  a  portion  of  the 
iriod.  The  Secretary  requests  comment 
whether  an  institution  that  is 
juired  to  take  attendance  for  a  longer 
ibrtion  of  the  payment  period  or  period 
A  enrollment  should  be  considered  an 
^stitution  that  is  required  to  take 
;  inendance  for  purposes  of  determining 
I  ij  student's  withdrawal  date  under  these 
jkoposed  regulations.  For  example, 
ipould  an  institution  that  is  required  to 
j  ike  attendance  just  beyond  the  60 
lercent  point  of  the  period  (the  point  at 
t  'hich  the  student  would  earn  100 
]  ercent  of  his  or  her  Title  IV,  HEA 


program  assistance)  have  to  use  its 
attendance  records  to  determine  a 
student's  withdrawal  date? 

Student  Does  Not  Return  From  a  Leave 
of  Absence 

The  conmiittee  agreed  that  if  a  student 
does  not  return  to  the  institution  at  the 
expiration  of  an  approved  leave  of 
absence,  the  most  appropriate 
withdrawal  date  for  the  student  is  also 
the  last  date  of  academic  attendance  as 
determined  by  the  institution  from  its 
attendance  records.  Leaves  of  absence 
are  addressed  in  the  discussion  of 
proposed  §  668.22(d). 

Section  668.22(c)    Determining  a 
Student's  Withdrawal  Date  at  an 
Institution  That  k  Not  Required  To 
Take  Attendance 

As  mentioned  in  the  discussion  of 
proposed  §  668.22(b).  this  NPRM 
proposes  that  the  definitions  of 
withdrawal  date  in  §§  668.22(b)  and  (c) 
apply  only  to  the  determination  of  the 
amoimt  of  Title  FV,  HEA  program 
assistance  that  a  student  has  earned 
upon  withdrawal. 

The  statute  lists  four  types  of 
withdrawal  situations  for  students  who 
withdraw  from  institutions  that  are  not 
required  to  take  attendance  and  defines 
a  withdrawal  date  for  each  type.  The 
four  situations  are:  (1)  the  student  began 
the  withdrawal  process  prescribed  by 
the  institution;  (2)  the  student  otherwise 
provided  official  notification  to  the 
institution  of  his  or  her  intent  to 
withdraw;  (3)  the  student  leaves  without 
beginning  the  institution's  withdrawal 
process  or  otherwise  providing  official 
notification  of  his  or  her  intent  to 
withdraw  (an  "imofficial  withdrawal"); 
and  (4)  the  student  does  not  return  to 
the  institution  by  the  expiration  of  a 
leave  of  absence.  In  addition,  the  statute 
contains  a  "s(>ecial  rule"  definition  of 
withdrawal  date  for  withdrawals  that 
occur  because  of  circumstances  that  are 
beyond  the  student's  control. 

Last  Date  of  Attendance  at  an 
Academically-Related  Activity 

The  statute  does  not  specifically  allow 
an  institution  to  use  an  earlier  or  later 
date  than  those  described  above,  except 
in  the  case  of  a  student  who  withdraws 
without  providing  official  notification, 
in  which  case  the  midpoint  is  the 
withdrawal  date  (situation  number  3, 
discussed  above).  In  such  cases,  the 
statute  allows  an  institution  to 
dociunent  and  use  a  date  that  is  later 
than  the  midpoint  of  the  period. 
However,  as  stated  previously,  the 
Secretary  believes  that  a  student's 
withdrawal  date  should  reflect  as 
accurately  as  possible  the  point  when 


the  student  ceased  academic  attendance. 
The  Secretary  also  believes  that  an 
institution  should  base  its 
determination  of  that  point  on  the  best 
information  available.  Therefore,  the 
committee  agreed  that  these  proposed 
regulations  should  allow  an  institution 
that  is  not  required  to  take  attendance 
always  to  be  able  to  use  a  student's  last 
date  of  attendance  at  an  academically- 
related  activity,  as  dociunented  by  the 
institution,  as  the  student's  withdrawal 
date,  in  lieu  of  the  withdrawal  dates 
listed  above.  Thus,  if  a  student  begins 
the  institution's  withdrawal  process  or 
otherwise  provides  official  notification 
of  his  or  her  intent  to  withdraw  and 
then  attends  an  academically-related 
activity  after  that  date,  the  institution 
would  have  the  option  of  using  that  last 
acluiil  dtteudance  dale  as  the  sludeat's 
withdrawal  date  provided  that  the 
institution  documents  that  the  student 
attended  the  activity.  Similarly,  an 
institution  could  choose  to  use  an 
earlier  date  if  it  believes  the  last 
documented  date  of  attendance  at  an 
academically-related  activity  is  a  more 
acciu^te  reflection  of  the  student's 
withdrawal  date  than  the  date  on  which 
that  student  began  the  institution's 
withdrawal  process  or  otherwise 
provided  official  notification  of  his  or 
her  intent  to  withdraw. 

The  concept  of  using  a  last  date  of 
attendance  at  an  academically-related 
activity  as  a  student's  withdrawal  date 
is  a  longstanding  one  for  the  Title  IV 
programs.  Consistent  with  this 
longstanding  policy,  the  proposed 
regulations  would  not  require  an 
institution  to  take  class  attendance  in 
order  to  demonstrate  academic 
attendance  for  this  purpose.  The 
regulations  would  define 
"academically-related  activity"  and  list 
several  examples  of  activities  that  meet 
the  definition.  An  institution  would  be 
permitted  to  use  documentation  of  a 
student's  attendance  at  other  activities  if 
those  activities  met  the  definition  of  an 
academically-related  activity. 

An  institution  would  be  responsible 
for  determining  that  the  activity  that  the 
student  attended  is,  in  fact, 
academically-related.  The  committee 
agreed  that  an  institution  has 
demonstrated  this  responsibility  if  an 
employee  of  the  school  confirms  that 
the  activity  is  academically-related.  The 
Secretary  does  not  consider  proof  that  a 
student  is  living  in  institutional  housing 
nor  proof  that  a  student  is  participating 
in  a  student  organized  study  group  to  be 
proof  of  academic  attendance. 

The  Secretary  notes  that  activities  that 
meet  this  definition  of  an  academically- 
related  activity  would  not  necessarily 
coimt  as  instructional  time  for  purposes 
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of  the  "12-hour  rule"  found  in  the 
definition  of  "academic  year"  in 
§  668.2(b)(2)  and  in  the  definition  of  an 
eligible  program  in  §  668.8(b). 

Withdrawal  Process  Prescribed  by  the 
Institution 

During  negotiated  rulemaking,  the 
committee  discussed  whether  to 
regulate  the  concept  of  "began  the 
withdrawal  process."  Some  negotiators 
felt  that  the  statute  gave  the  institutions 
discretion  to  define  the  beginning  of 
their  own  withdrawal  procedure.  The 
committee  agreed  to  leave  the  definition 
of  this  term  up  to  each  institution.  The 
Secretary  notes  that  section  485(a)(1)(F) 
of  the  HEA.  as  modified  by  the  1998 
Amendments,  requires  an  institution  to 
make  available  to  students  a  statement 
of  the  requiremeuls  for  ufiicially 
withdrawing  bom  the  institution.  The 
Secretary  expects  an  institution  to 
identify  the  beginning  of  its  process  as 
a  part  of  this  information.  The  Secretary 
also  expects  an  institution  to  be  able  to 
demonstrate  consistent  application  of  its 
process,  including  its  determination  of 
the  beginning  of  the  process. 

Official  Notification 

These  proposed  regulations  would 
define  "official  notification  to  the 
institution."  The  committee  agreed  that 
"official  notification  to  the  institution" 
occurs  when  a  student  notifies  an  office 
of  the  institution  of  his  or  her  intent  to 
withdraw.  However,  the  committee 
noted  that  it  could  be  administratively 
burdensome  for  an  institution  to  have  to 
track  withdrawal  notifications  that 
could  be  made  to  any  imspecified  office 
of  the  institution.  Therefore,  these 
proposed  regulations  would  allow  an 
institution  to  designate  the  office  or 
offices  that  a  student  must  notify  in 
order  for  the  notffication  to  count  as 
official  notification.  An  institution 
would  have  to  designate  at  least  one 
office  for  this  piu^ose.  For  example,  an 
institution  could  designate  a  dean's, 
registrar,  or  financial  aid  office. 

Under  these  proposed  regiilations, 
official  notification  fi-om  the  student 
could  be  written  or  oral.  Under  this 
proposal,  acceptable  notification  would 
include  notification  by  a  student  via 
telephone,  through  a  designated  web 
site,  or  notification  that  is  provided 
orally  in  person.  If  provided  orally,  the 
Secretary  would  expect  the  institution 
to  dociunent  the  conversation  with  the 
student. 

Resolving  Instances  Where  Student 
Triggers  Two  Dates 

During  the  negotiations,  the 
Department's  negotiator  noted  that  a 
student  might  both  begin  the 


institution's  withdrawal  process  and 
otherwise  provide  official  notification  to 
the  institution  of  his  or  her  intent  to 
withdraw.  For  example,  on  November  1, 
a  student  calls  the  institution's 
designated  office  and  states  his  or  her 
intent  to  withdraw.  Later,  on  December 
1,  the  student  begins  the  institution's 
withdrawal  process  by  submitting  a 
withdrawal  form.  The  Department's 
negotiator  stated  that  it  is  the 
Department's  view  that  the  earlier  date 
more  accurately  reflects'when  the 
student  withdrew.  Ultimately,  the 
committee  agreed  that  if  both  dates  are 
triggered,  the  earlier  date  would  be  the 
student's  withdrawal  date. 

Several  negotiators  felt  that  the 
institution  should  have  the  discretion  to 
choose  the  more  appropriate  date.  The 
negotiators  felt  it  was  unfair  to  require 
the  earlier  date  if  the  student  continued 
to  attend  the  institution  after  the  first 
notification.  Although  the  proposed 
regulations  would  permit  an  institution 
to  document  a  later  "last  date  of 
academically-related  attendance." 
negotiators  felt  that  in  this  situation  it 
was  unreasonable  to  require  the 
institution  to  confirm  and  docimient  the 
later  attendance.  The  committee  agreed 
to  extend  negotiations  beyond  the  five 
originaUy-scheduled  sessions  in  order  to 
continue  to  address  this  issue  (and  the 
issue  of  the  determination  of  the  amount 
of  unearned  aid  to  be  returned).  The 
committee  agreed  that  the  extension  was 
necessary  to  continue  its  attempts  to 
resolve  differences  between  the 
Department's  negotiator  and  other 
negotiators.  After  extensive  discussions 
and  consideration  of  several 
alternatives,  the  conunittee  ultimately 
agreed  to  the  original  interpretation  that 
the  withdrawal  date  should  be  the 
earlier  of  the  two  dates  (imless  the 
institution  chooses  to  document  another 
last  date  of  attendance  at  an 
academically-related  activity),  in 
conjunction  with  a  provision  that 
clarifies  how  a  student's  rescission  of 
his  or  her  notification  of  intent  to 
withdraw  would  be  treated  (discussed 
below). 

Student  Does  Not  Return  From  a  Leave 
of  Absence 

This  NPRM  proposes  that  if  a  student 
does  not  return  to  the  institution  at  the 
expiration  of  an  approved  leave  of 
absence,  the  student's  withdrawal  date 
is  the  date  that  the  student  began  the 
leave  of  absence.  The  committee  agreed 
that  the  date  that  the  student  began  the 
leave  of  absence  most  acciuately  reflects 
the  point  when  a  student  who  does  not 
return  from  the  leave  ceases  academic 
attendance.  Leaves  of  absence  are 


addressed  in  the  discussion  of  proposed 
§  668.22(d). 

Circumstances  Beyond  the  Student's 
Control 

The  committee's  view  was  that  the 
special  rule  that  defines  a  withdrawal 
date  for  students  who  withdraw  due  to 
circumstances  beyond  the  student's 
control  should  apply  in  two 
circumstances:  (1)  a  student  who  would 
have  provided  official  notification  to  the 
institution  of  his  or  her  intent  to 
withdraw  was  prevented  fi-om  doing  so 
due  to  those  circumstances;  and  (2)  a 
student  withdrew  due  to  circumstances 
beyond  the  student's  control  and  a 
second  party  provided  notification  of 
the  student's  withdrawal  on  the 
student's  behalf. 

The  committee  agreed  that  for  such 
students  the  institution  should 
determine  the  withdrawal  date  that 
most  acciuately  reflects  when  the 
student  ceased  academic  attendance  due 
to  the  circvimstances  beyond  the 
student's  control.  This  date  would  not 
necessarily  have  to  be  the  date  of  the 
occurrence  of  the  circumstance  beyond 
the  student's  control.  For  example,  if  a 
student  is  assaulted,  he  or  she  may    . 
continue  to  attend  school,  but 
ultimately  not  be  able  to  complete  the 
period  because  of  the  trauma 
experienced.  Because  the  student's 
withdrawal  was  the  result  of  the  assault, 
the  withdrawal  date  would  be  the  date 
that  the  student  actually  left  the 
institution,  not  the  date  of  the  assault. 
The  Secretary  would  expect  the 
institution  to  document  that  the  student 
left  at  the  later  date  because  of  issues 
related  to  the  assault. 

Rescission  of  Intent  To  Withdraw 

These  proposed  regulations  would 
specify  how  a  student's  rescission  of  an 
intent  to  withdraw  would  affect  the 
withdrawal  date.  A  student's  rescission 
would  be  valid  only  if  the  student 
attends  through  the  end  of  the  payment 
period  or  period  of  enrollment.  As  part 
of  the  rescission  notification,  a  student 
would  have  to  attest  that  he  or  she  was 
continuing  academic  attendance  and 
that  he  or  she  intends  to  complete  the  . 
period.  If  the  student  did  not  complete 
the  payment  period  or  period  of 
enrollment  after  the  rescission,  the 
withdrawal  date  would  be  the  date 
when  the  student  first  provided 
notification  to  the  school  or  began  the 
withdrawal  process,  unless  an 
institution  chooses  to  use  a  dociunented 
last  date  of  attendance  at  an 
academically-related  activity  as  the 
student's  withdrawal  date. 

This  language  was  added  to  the 
proposed  regulations  to  clarify  how  a 
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student's  rescission  would  be  treated. 
The  negotiation  of  this  proposed 
regulatory  language  occurred  through 
discussions  within  a  subgroup  of  the 
committee,  including  the  Department's 
negotiator,  after  the  final  negotiating 
session  (but  prior  to  the  reaching  of 
consensus).  Although  the  conunittee 
reached  consensus  on  the  proposed 
regulatory  language,  the  Secretary 
wishes  to  explain  the  reasons  for  this 
provision.  The  Secretary  is  particularly 
concerned  with  a  situation  in  which  a 
student  notified  the  institution  of  an 
intent  to  withdraw,  decided  to  continue 
to  attend  the  school,  and  then  withdrew 
without  providing  further  notification. 
The  Secretary  believes  that  a  student 
who  provides  official  notification  of  his 
or  her  intent  to  withdraw  and  actually 
withdraws  should  never  be  treated  as  a 
student  who  left  the  institution  without 
providing  notification,  even  if  there  was 
a  rescission  of  the  first  notification. 

Likewise,  the  Secretary  does  not 
believe  that  a  student  who  provided 
notification,  decided  to  continue  to 
attend  the  school,  and  then  provided 
subsequent  notification  of  an  intent  to 
withdraw  should  have  earned  aid 
determined  based  on  the  later 
notification  date. 

The  Secretary  is  concerned  that  some 
students,  either  on  their  own  or  in 
response  to  encouragement  by  the 
institution,  would  attend  for  a  short 
period  of  time  after  their  first 
notification  and  then  drop  out  or 
provide  a  second  notification  in  order  to 
increase  artificially  the  amount  of  Title 
IV,  HEA  program  assistance  earned. 

Aoceptable  Documentation 

Ihuing  the  negotiated  rulemaking 
sessions,  the  committee  considered 
whether  to  specify  in  the  regulations 
what  documentation  would  be 
acceptable  to  support  an  institution's 
determination  of  a  student's  withdrawal 
date.  Several  of  the  negotiators  feh  that 
institutions  should  have  the  flexibility 
to  determine  the  type  of  dociunentation 
that  would  best  support  their 
determination  of  the  student's 
withdrawal  date.  The  negotiatii^ 
committee  agreed  that  acceptable 
dociunentation  should  not  be  delineated 
in  the  regulations.  However,  an 
institution  would  still  be  required  to 
document  all  withdrawal  dates  and 
maintain  the  documentation.  The 
Icommittee  agreed  that  it  is  reasonable  to 
lexpect  an  institution  to  have  such 
documentation  available  as  of  the  date 
of  the  institution's  determination  that 
the  student  withdrew.  The  proposed 
definition  of  the  "date  of  the 
institution's  determination  that  the 
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student  withdrew"  is  addressed  in  the 
discussion  of  §  668.22(1). 

Unapproved  Leave  of  Absence 

The  Secretary  notes  that  neither  the 
statute  nor  the  proposed  regulations 
specify  a  withdrawal  date  for  a  student 
who  takes  an  unapproved  leave  of 
absence.  The  Secretary  requests 
comment  on  whether  such  a  date  should 
be  specified  in  the  regulations. 

Section  668.22(d)    Treatment  of  Leaves 
of  Absence 

The  statute  provides  that  a  leave  of 
absence  must  meet  certain  conditions  to 
be  counted  as  a  temporary  interruption 
in  a  student's  education,  rather  than  as 
a  withdrawal.  If  a  leave  of  absence  does 
not  meet  the  conditions,  the  student  is 
considered  to  have  ceased  attendance  at 
the  institution  (and  therefore  to  have 
withdrawn  from  the  institution)  and  the 
requirements  of  section  484B  of  the 
HEA  would  apply. 

For  piuposes  of  §  668.22,  a  leave  of 
absence  refers  to  circumstances  in 
which  a  student  is  not  in  academic 
attendance  for  a  period  for  which 
academic  attendance  is  scheduled  as 
part  of  the  student's  program.  It  does  not 
refer  to  non-attendance  for  a  scheduled 
break  in  a  student's  program. 

These  proposed  regulations  refer  to  a 
leave  of  absence  that  does  not  have  to 
be  considered  a  withdrawal  as  an 
"approved  leave  of  absence."  The 
statute  gives  an  institution  discretion  in 
determining  whether  to  treat  an 
approved  leave  of  absence  as  a 
withdrawal.  That  is,  a  student's  leave  of 
absence  may  meet  all  the  requirements 
for  an  approved  leave  of  absence,  but 
the  institution  may  still  treat  the  leave 
of  absence  as  a  withdrawal. 

The  committee  noted  that  term-based 
credit  hour  schools  allow  students  to 
receive  an  "incomplete"  status  for 
coursework  that  can  be,  and  is  expected 
to  be,  completed  within  a  reasonable 
timeframe  after  the  term  is  over.  For 
example,  a  student  may  request  and 
receive  an  "incomplete"  because  the 
student  failed  to  tiun  in  an  assigned 
paper.  If  a  student  is  assigned  an 
"incomplete"  status  but  3ie  institution 
determines  that  the  student  will  likely 
complete  the  required  coursework,  the 
student  could  be  considered  not  to  have 
withdrawn.  If  the  institution  assigns  a 
student  a  leave  status  other  than  a  leave 
of  absence  as  defined  in  these  proposed 
regulations  just  to  keep  the  student  from 
having  to  re-apply  the  next  semester,  the 
student  would  be  considered  to  have 
withdrawn,  unless  he  or  she  was 
granted  an  approved  leave  of  absence 
under  the  provisions  of  this  section.  The 
Secretary  notes  that  under  these 


proposed  regulations,  a  student  on  an 
approved  leave  of  absence  must  be 
permitted  to  complete  the  cOursework 
he  or  she  began  prior  to  the  leave  of 
absence. 

The  Secretary  specifically  requests 
comment  on  whether  the  proposed 
definition  of  a  leave  of  absence  for 
piuposes  of  this  section  should  apply 
for  purposes  of  determining  whether  a 
student's  in-school  status  continues  for 
Title  IV,  HEA  program  loan  purposes. 

Number  of  Leaves  of  Absence 

The  statute  refers  to  a  student  who 
takes  "a"  leave  of  absence  &x)m  an 
institution.  The  committee  considered 
whether  a  student  should  be  granted 
only  one  leave  of  absence  in  a  12-month 
period  or  whether  the  statute  permits  a 
student  to  take  multiple  leaves  of 
absence  in  a  12-month  period,  as  long 
as  the  total  number  of  days  did  not 
exceed  180.  The  committee  agreed  that 
in  some  limited  instances,  it  may  be 
appropriate  to  permit  a  student  to  take 
more  than  one  leave  of  absence  within 
a  12-month  period,  as  long  as  the  total 
number  of  days  of  the  leaves  of  absence 
does  not  exceed  180.  This  proposal 
seeks  to  strike  a  balance  recognizing  that 
it  is  often  not  in  the  best  interest  of  most 
students  to  have  multiple  interruptions 
to  their  education,  but  that  one  leave  of 
absence  may  not  be  sufficient  to  address 
the  needs  of  some  students.  These 
proposed  regulations  do  not  specify  the 
reasons  for  which  a  single  leave  of 
absence  may  be  granted;  rather,  the 
institution  would  determine  if  the 
student's  reason  for  requesting  a  single 
leave  of  absence  is  appropriate. 
Generally,  the  committee  agreed  that 
more  than  one  leave  of  absence  should 
be  granted  for  tuiforeseen  circumstances 
only.  For  example,  an  institution  would 
be  able  to  grant  more  than  one  leave  of 
absence  to  a  student  who  is 
imexpectedly  called  up  for  military- 
reserve  duty,  or  for  a  student  who  meets 
the  criteria  covered  under  the  Family 
and  Medical  Leave  Act  of  1993  (FMLA) 
(Public  Law  103-3),  enacted  February  5, 
1993. 

The  circiunstances  that  are  covered 
under  the  FMLA,  as  appUed  to  students, 
are: 

•  Birth  of  a  son  or  daughter  of  the 
student  and  the  need  to  care  for  that  son 
or  daughter  (for  12  months  beginning 
from  the  date  of  birth  of  the  child), 

•  Placement  of  a  son  or  daughter  with 
the  student  for  adoption  or  foster  care 
(for  12  months  beginning  on  the  date  of 
the  placement), 

•  Need  to  care  for  the  student's 
spouse,  or  a  son,  daughter,  or  parent,  if 
the  spouse,  son,  daughter,  or  parent  has 
a  serious  health  condition,  and 
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•  Serious  health  condiiion  that  makes 
the  student  unable  to  hmction  as  a 
student. 

These  proposed  regulations  would 
tise  definitions  of  terms  taken  firom  the 
FMLA  and  its  implementing  regulations 
(29  CFR  part  825).  The  statutory 
language,  with  links  to  the 
implementing  regulations,  can  be  found 
on  the  Internet  at  http://www.dol.gov/ 
dol/esa/public/regs/statutes/whd/ 
nnla.htm 

The  Secretaiy  specifically  requests 
comments  on  other  categories  that 
commenters  believe  would  warrant  the 
granting  of  more  than  one  approved 
leave  of  absence  in  a  12-month  period. 

The  Secretary  believes  that  it  would 
be  appropriate  fur  a  student  to  make 
only  one  request  for  miiltiple  leaves  of 
absence  when  those  leaves  are  all 
requested  for  the  same  reason.  For 
example,  a  student  who  will  be 
receiving  multiple  chemotherapy 
treatments  over  the  course  of  the 
student's  enrollment  could  sulninit  one 
request  to  cover  the  recovery  ti^e 
needed  for  each  session. 

12-Month  Period 

The  statute  requires  that  the  leave  of 
absence  not  exceisd  180  days  in  any  12- 
month  period.  This  NPRM  proposes  that 
the  12-month  period  would  begin  on  the 
first  day  of  the  student's  leave  of 
absence.  This  proposal  reflects  the  view 
that  the  use  of  a  calendar  year  or 
academic  year  would  not  be 
appropriate.  For  example,  if  the  use  of 
a  calendar  year  was  permitted,  an 
institution  could  grant  one  leave  of 
absence  of  180  days  from  July  to 
December  of  one  year  and  another  leave 
of  absence  for  180  days  from  January  to 
June  of  the  following  year.  The 
committee  did  not  believe  that  it  would 
be  appropriate  to  give  a  student  more 
than  180  days  on  a  leave  of  absence 
within  any  12-month  period. 

ReasonaUe  Expectation  of  Return 

These  proposed  regulations  set 
conditions  for  an  approved  leave  of 
absence  in  addition  to  the  minimum 
conditions  required  by  the  statute.  The 
committee  agreed  that  a  leave  of  absence 
is  an  approved  leave  of  absence  if  there 
is  a  reasonable  expectation  on  the  part 
of  the  institution  that  the  student  will  be 
able  to  return  to  the  institution.  It  was 
agreed  that  it  is  necessary  to  specify  this 
condition  in  the  regulations  to  prevent 
an  institution  from  granting  a  student  a 
leave  of  absence  merely  to  delay  the 
return  of  imeamed  Title  IV,  HEA 
program  funds. 


No  Additional  Charges 

This  NPRM  proposes  that  an 
approved  leave  of  absence  may  not 
involve  additional  charges  by  the 
institution.  A  leave  of  absence  is  a 
temporary  break  in  the  student's 
attendance  during  which,  for  piuposes 
of  determining  if  the  provisions  of  this 
proposed  rule  apply,  the  student  is 
considered  to  be  enrolled.  Since 
students  are  not  assessed  additional 
charges  for  continuing  enrollment,  any 
additional  charges  to  a  student,  even  de 
minims  re-entry  charges,  indicate  that 
the  student  is  not  considered  to  be  on 
an  approved  leave  of  absence. 

Completion  of  Coursework  Upon 
Return 

This  NPRM  proposes  that  in  order  for 
a  leave  of  absence  to  be  an  approved 
leave  of  absence,  the  institution  must 
permit  the  student  to  complete  the 
coursework  that  he  or  she  began  prior  to 
the  leave  of  absence.  Approved  leaves  of 
absence  are  viewed  as  temporary 
interruptions  in  a  student's  attendance. 
Therefore,  when  a  student  returns  from 
a  leave  of  absence,  the  student  should 
be  continuing  his  or  her  education 
where  he  or  she  left  off. 

Formal  Policy 

The  statute  provides  that  in  order  for 
a  leave  of  absence  not  to  be  treated  as 
a  withdrawal,  the  institution  has  to  have 
a  formal  policy  regarding  leaves  of 
absence,  the  student  has  to  follow  the 
institution's  policy  in  requesting  a  leave 
of  absence,  and  the  institution  has  to 
approve  the  student's  request  in 
accordance  with  the  institution's  policy. 

For  documentation  piuposes,  these 
proposed  regulations  would  further  - 
defLae  a  "formal  policy"  as  one  that 
requires  a  student  to  provide  a  written, 
signed,  and  dated  request  for  a  leave  of 
absence  prior  to  the  leave  of  absence, 
unless  unforeseen  circumstances 
prevent  the  student  frt)m  doing  so.  The 
committee  agreed  that,  in  most  cases,  it 
is  possible  to  obtain  a  written  request 
frtjm  a  student  prior  to  a  leave  of 
absence.  However,  in  some  cases,  a  . 
student  will  not  be  able  to  provide  a 
written,  signed,  and  dated  request  prior 
to  the  beginning  of  the  leave  of  absence. 
For  example,  if  a  student  was  injured  in 
a  car  accident  and  needed  a  few  weeks 
to  recover  before  retiuning  to  school,  the 
student  would  not  have  been  able  to 
request  the  leave  of  absence  in  advance. 
The  regulations  would  permit  the 
institution  to  grant  the  leave  of  absence 
if  the  institution  documents  its  decision 
and  collects  the  request  from  the 
student  at  a  later  date. 

In  addition,  these  proposed 
regulations  would  reqmre  that  the 


institution  put  the  policy  in  writing  and 
publicize  it  to  students.  Because  of  the 
consequences  of  withdrawal,  the 
committee  agreed  it  is  essential  to 
provide  students  with  the  information 
they  need  to  request  and  receive 
approval  for  an  approved  leave  of 
absence.  This  requirement  would  be  met 
by  including  the  policy  with  the  one- 
time dissemination  of  other  consiuner 
information  under  §  668.41. 

Section  668.22(e)    Calculation  of 
Amount  of  Title  IV,  HEA  Program  Funds 
Earned  by  the  Student 

These  proposed  regulations  would 
repeat  (with  minor  changes  for  clarity) 
the  statutory  language  that  delineates 
the  calculation  of  the  amount  of  Title 
IV,  HEA  program  funds  earned,  with  the 
modifications  discussed  below. 

The  most  significant  modification  is 
the  addition  of  language  in  the 
calculation  of  the  percentage  earned  to 
make  clear  that  a  student  in  a  clock  hour 
program  cannot  earn  100  percent  of  his 
or  her  Title  IV,  HEA  program  assistance 
imless  the  student  actually  completes 
more  than  60  percent  of  the  total  clock 
hoius  in  the  payment  period  or  period 
of  enrollment.  This  is  addressed  in 
detail  in  the  discussion  of  the 
percentage  of  the  payment  period  or 
period  of  enrollment  completed  for  a 
clock  hour  program  in  §  668.22(f). 

Unearned  Title  IV  Assistance  To  Be 
Returned 

These  proposed  regulations  would 
clarify  the  intent  of  the  statute  by 
defining  the  "total  amount  of  unearned 
Title  IV  assistance  to  be  returned."  The 
statute  defines  the  percentage  and 
amount  of  Title  IV,  HEA  program 
assistance  that  is  unearned.  The  statute 
requires  that  the  unearned  amount  must 
be  returned  to  the  Title  IV,  HEA 
programs.  However,  the  statute  defines 
the  total  amount  imeamed  by  applying 
the  percentage  unearned  to  the  total 
amount  of  program  assistance  that  was 
disbursed  or  that  could  have  been 
disbursed. 

Negotiators  pointed  out  that  in 
situations  in  which  all  the  Title  IV,  HEA 
program  assistance  that  could  have  been 
disbursed  was  not  disbursed,  the  only 
amoimt  that  needs  to  be  returned  is  the 
amount  of  disbursed  aid  that  exceeds 
the  amount  of  earned  aid.  For  example, 
a  student's  total  "disburseable  aid"  (aid 
that  was  disbursed  or  could  have  been 
disbursed)  is  $3,250.  It  includes  a 
$1,500  Pell  Grant  and  $1,750  in  a 
subsidized  Stafford  loan.  WThen  the 
student  withdraws,  the  full  amount  of 
the  loan  ($1,750)  has  been  disbursed, 
but  only  $1 ,000  of  the  Pell  Grant  has 
been  disbursed.  The  total  Title  IV,  HEA 
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program  assistance  that  is  earned  by  the 
student  is  calculated  by  multiplying 
total  disbiu-seable  aid  ($3,250)  by  the 
percentage  earned.  Assuming  a 
percentage  earned  of  25%,  the  total 
earned  Title  fV,  HEA  program  assistance 
would  be  $813  ($3,250x25%).  If  all  the 
disbiusable  aid  had  been  disbursed,  the 
total  unearned  amoimt  of  Title  IV,  HEA 
program  assistance  of  $2,437 
($3,250 -$81 3)  would  have  to  be 
retiuned  to  the  Title  IV,  HEA  programs. 
However,  because  only  $1,000  of  the 
$1,500  Pell  Grant  was  actually 
disbursed,  only  $2,750  in  Title  IV,  HEA 
program  assistance  was  actually 
disbursed,  so  only  $1,937  would  have  to 
be  returned  to  the  Title  IV,  HEA 
programs.  This  amount,  $1,937,  is  the 
amount  actually  disbursed  that  exceeds 
the  amount  of  Title  IV,  HEA  program 
assistance  that  was  earned  by  the 
student  ($2,750-$813). 

The  cotnmittee  agreed  that  replacing 
total  unearned  aid  with  the  total  amount 
of  unearned  Title  IV  assistance  to  be 
returned  clarifies  that  the  only  amount 
that  needs  to  be  returned  is  the  amount 
of  aid  that  was  actually  disbiused  that 
exceeded  the  amount  of  earned  aid. 

Payment  Period  or  Period  of  EnroUment 

For  students  who  withdraw  from 
tnm-based  educational  programs,  this 
NPRM  proposes  that  an  institution 
would  always  have  to  determine  the 
treatment  of  the  student's  Title  IV,  HEA 
program  assistance  on  a  payment  period 
oasis.  For  students  who  withdraw  fit)m 
a  non-term  based  educational  program, 
the  institution  would  have  the  choice  of 
determining  the  treatment  of  the 
student's  Title  IV,  program  assistance  on 
either  a  payment  period  basis  or  a 
poiod  of  enrollment  basis.  The 
committee  believed  that  allowing  an 
institution  a  choice  of  a  period  for  non- 
term  based  educational  programs  only  is 
^consistent  with  the  conference  report 
language  for  the  1998  Amendments.  The 
jconference  report  states  that  the  choice 
of  using  a  period  of  enrollment,  rather 
han  a  pa)naient  period,  was  added  "to 
irovide  that  the  earned  amount  may  be 
le  proportion  of  the  period  of 
enrollment  at  non-term  based 
ftrstitutions."  The  Department's 
negotiator  stated  in  negotiated 
rulemaking  the  Department's  view  that, 
;enerally.  a  pajmient  period  is  the  most 
ippropriate  period  for  most  educational 
irograms,  including  non-term  based 
irograms,  because  Title  IV,  HEA 
irogram  funds  are  disbursed  on  a 
layment  period  basis.  However,  the 
committee  recognized  that  in  some 
:ases,  for  an  institution  with  noii-term 
lased  programs,  a  period  of  enrollment 
may  be  the  most  appropriate  period. 
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This  NPRM  proposes  that  an 
institution  would  have  to  choose  either 
a  payment  period  or  period  of 
eru'ollment  for  each  non-term  based 
educational  program  and  use  that  period 
consistently  for  all  students  in  the 
program.  This  provision  is  intended  to 
prevent  the  potential  for  abuse  that 
could  otherwise  occur  if  a  school  were 
permitted  to  choose  a  period  on  a 
student-by-student  basis.  If  this  were 
permitted,  a  payment  period  could  be 
used  when  it  results  in  the  most  aid 
earned  for  the  students,  but  a  period  of 
em-ollment  could  be  used  when  that  is 
the  period  that  maximizes  the  amount  of 
aid  earned.  For  example,  absent  this 
provision,  a  school  with  a  900  clock 
hour  program  of  two  payment  periods  of 
450  clock  hoars  could  choose  iu  use 
payment  periods  for  students  who 
withdraw  in  the  first  payment  period  so 
that  the  point  beyond  60  percent  of  the 
period  (the  point  at  which  a  student 
would  earn  100  percent  of  his  or  her 
Title  rv,  HEA  program  assistance) 
occurs  at  hour  271.  However,  the 
institution  could  then  choose  to  use  the 
period  of  enrollment  of  900  hoius  for  all 
students  who  withdraw  in  the  second 
pajTuent  period,  so  that  the  point 
beyond  60  percent  for  those  students 
occurs  at  hour  541  of  the  program, 
rather  than  hour  721  (the  point  beyond 
the  60  percent  point  for  the  second 
payment  period  of  450  hoius  plus  the 
first  payment  period  of  450  hours).  This 
approach  could  artificially  inflate  the 
amount  of  Title  IV,  HEA  program 
assistance  that  a  student  has  earned 
upon  withdrawal  from  the  institution. 

The  Secretary  believes  that  the 
regulations  implementing  section  484B 
of  the  HEA  should  provide  for 
acciuately  determining  when  a  student 
ceased  academic  attendance  and  the 
corresponding  amount  of  Title  IV,  HEA 
program  assistance  earned;  not 
maximize  that  assistance.  This  approach 
requires  that  the  same  period  be  used 
for  all  students  who  withdraw  ttom  the 
same  program. 

The  Secretary  specifically  requests 
comment  on  how  the  calculation  of 
earned  Title  FV,  HEA  program  assistance 
should  be  determined  for  students  who 
transfer-in  or  re-enter  an  institution.  For 
example,  Matthew  transfers  into  a  900 
clock  hour  program.  The  payment 
periods  for  the  program  are  two  periods 
of  450  clock  hours.  Because  of  transfer 
credits,  Matthew  has  only  300  hours  to 
complete  the  program.  Matthew 
withdraws  from  die  program  on  the 
same  date  as  Thomas,  who  had  been  in 
attendance  since  the  beginning  of  the 
program.  If  the  institution  uses  payment 
periods  for  determining  earned  Title  IV, 
HEA  program  funds,  what  clock  hours 


should  be  used  to  calculate  Matthew's 
earned  aid? 

When  discussing  a  non-term  based 
institution's  use  of  a  period  of 
enrollment,  some  of  die  negotiators 
pointed  out  that  it  was  not  possible  to 
use  the  entire  amount  of  Title  IV,  HEA 
program  funds  that  the  student  would 
receive  for  the  period  of  enrollment  in 
the  calculation  if  the  withdrawal 
occurred  during  any  payment  period 
other  than  the  last  payment  period  of 
the  period  of  enrollment.  This  is 
because  Title  IV,  HEA  program 
assistance  that  could  have  been 
disbursed  does  not  include  assistance 
that  the  student  was  not  otherwise 
eligible  to  receive  at  the  time  he  or  she 
withdrew  (the  term  "could  have  been 
disbursed"  is  addressed  in  the 
discussion  of  §  668.22(d)).  If  a  student 
does  not  begin  attendance  in  a 
subsequent  payment  period,  the  student 
is  not  eligible  to  receive  Tide  IV,  HEA 
program  assistance  for  that  payment 
period.  For  example,  if  a  student 
withdrew  in  the  first  of  two  payment 
periods,  the  Title  IV,  HEA  program 
assistance  that  the  student  would  have 
received  for  the  second  payment  period 
would  not  be  included  in  the 
calculation  of  earned  Title  IV,  HEA 
program  assistance  because  the  student 
did  not  begin  attendance  in  the  second 
pajmient  period.  Under  these 
restrictions,  the  percentage  of  Title  IV, 
HEA  program  assistance  earned  would 
be  based  on  the  period  of  enrollment, 
but  that  percentage. would  be  applied 
only  to  the  Tide  IV,  HEA  program  funds 
that  were  disbursed  or  that  could  have 
been  disbursed  for  the  payment  periods 
in  which  the  student  began  attendance. 
The  committee  discussed  this  issue  and 
acknowledged  that  using  the  full  period 
of  enrollment  for  determining  the 
percentage  of  Title  IV  aid  earned,  but  a 
shorter  period  (payment  pOTiod(s))  for 
calculating  the  amoimt  of  Title  FV  aid 
that  was  disbursed  or  could  have  been 
disbursed,  produces  an  "apples  and 
oranges"  situation  and  limits  the 
desirability  for  an  institution  to  choose 
to  use  a  period  of  enrollment  when 
calculating  the  amount  of  Title  IV,  HEA 
program  assistance  earned. 

Some  negotiators  believed  that  the 
statute's  use  of  aid  "awarded"  in  some 
places  allows  an  institution  to  use  the 
amount  awarded  for  the  entire  period  of 
enrollment  in  the  determination  of  the 
earned  amount  of  Title  IV,  HEA  program 
funds.  The  Department's  negotiator 
pointed  out  that  the  statutory  language 
that  delineates  how  earned  Title  IV, 
HEA  program  assistance  is  calculated 
requires  that  the  percentage  earned  be 
applied  to  "the  total  amount  of  such 
grant  and  loan  assistance  that  was 
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disbursed  (and  that  could  have  been 
disbursed]."  As  discussed  above,  aid 
that  "could  have  been  disbursed"  does 
not  include  assistance  that  the  student 
was  not  otherwise  eligible  to  receive  at 
the  time  of  withdrawal. 

The  conunittee  also  discussed  how 
institutional  charges  inciured  for  a 
payment  period  would  be  determined 
when  the  institution  charges  for  a  longer 
period.  This  issue  is  addressed  in  the 
discussion  of  proposed  §  668.22(f). 

Section  668.22(f)    Percentage  of 
Payment  Period  or  Period  of  Enrollment 
Completed 

The  percentage  of  the  payment  period 
or  period  of  enrollment  completed 
determines  the  percentage  of  aid  earned 
by  the  student. 

Credit  Hour  Programs 

The  statute  defines  the  calcidation  of 
the  percentage  of  the  period  completed 
for  a  credit  hour  program  as  the  number 
of  calendar  days  completed  in  the 
payment  period  or  period  of  enrollment 
divided  by  the  total  number  of  calendar 
days  in  the  same  period,  as  of  the  day 
the  student  withibew.  The  simplest 
approach  would  be  to  include  all  days 
in  the  p«riod  in  the  total  ntunber  of 
calendar  days.  However,  the  committee 
agreed  to  exclude  extended  breaks  when 
the  institution  had  not  scheduled 
academic  attendance  for  the  student. 

Accordingly,  this  NPRM  proposes  that 
the  total  ntunber  of  calendar  days  in  a 
payment  period  or  period  of  enrollment 
includes  all  days  within  the  period, 
except  for  scheduled  breaks  of  at  least 
five  consecutive  days.  Days  in  which 
the  student  was  on  an  approved  leave  of 
absence  woidd  also  be  excluded. 
Scheduled  breaks  of  at  least  five 
consecutive  days  and  days  in  which  a 
student  was  on  an  approved  leave  of 
absence  would  be  excluded  from  both 
the  number  of  calendar  days  completed 
in  the  payment  period  or  period  of 
enrollment  (the  niunerator),  and  from 
the  total  number  of  calendar  days  in  the 
same  period  (the  denominator). 

Clock  Hoar  Programs 

The  statute  provides  two  calculations 
for  determining  the  percentage  of  the 
period  completed  for  a  student  who 
withdraws  from  a  clock  hour  program. 
The  denominator,  the  total  number  of 
clock  hours  in  the  payment  period  or 
period  of  enrollment,  is  the  same  for 
both  calcidations.  The  niunerator  is  the 
number  of  clock  hours  completed  by  the 
student  in  that  period  as  of  the  day  the 
student  withdrew,  or,  if  the  clock  hours 
completed  are  not  less  than  a  certain 
percentage,  it  is  the  hours  that  were 
scheduled  to  be  completed  by  the 


student  in  the  period.  The  statute 
specifies  that  this  percentage  is  to  be 
determined  by  the  Secretary  in 
regulations. 

The  determination  of  this  percentage 
was  the  subject  of  intense  negotiations 
by  the  committee.  The  NPRM  is 
proposing  to  establish  an  attendance 
threshold  that  will  permit  students  who 
withdraw  fitim  clodc  hour  institutions 
to  earn  Title  IV,  HEA  program  funds 
based  upon  the  hoius  that  were 
scheduled  to  be  completed  at  the  time 
they  withdrew,  so  long  as  the  actual 
hours  attended  were  at  least  70  percent 
of  the  hours  that  were  scheduled  to  have 
been  completed  at  the  time  they 
withdrew. 

The  Department's  negotiator  initially 
proposed  that  90  percent  be  the  measure 
used  to  determine  whether  scheduled 
hours  could  be  used.  Some  negotiators 
argued  for  an  alternative  application  of 
this  portion  of  the  law,  under  which  a 
student  would  be  paid  for  all  schedided 
hours  at  the  time  die  student  withdrew, 
provided  that  a  specified  minimum 
percentage  of  the  total  hours  in  the 
program  were  completed.  Some 
negotiators  described  this  measure  as  a 
type  of  "cooling-off*  period  for  a 
student  because  the  student  would  be 
paid  only  for  completed  hours  during 
the  early  part  of  the  pajrment  period.  For 
example,  if  the  threshold  were  10 
percent,  any  student  completing  at  least 
45  hoius  of  a  450  hour  payment  period 
would  be  paid  for  the  hours  scheduled 
to  be  completed  at  the  time  the  student 
withdrew. 

The  Department's  negotiator  pointed 
out  that  this  proposal  would  permit 
students  with  very  low  attendance  rates 
to  be  paid  a  bonus  for  the  scheduled 
hours  they  had  not  attended  simply 
because  the  student  managed  to 
complete  the  relatively  low  number  of 
hours  diuing  the  time  the  student  was 
enrolled.  A  student  completing  the  10 
percent  minimum  number  of  hours 
would  therefore  continue  earning  Title 
FV,  HEA  program  funds  without  further 
class  attendance  until  he  or  she 
withdrew  or  was  terminated  by  the 
institution.  Some  of  the  negotiators  felt 
that  this  was  not  likely  to  happen 
because  satisfectory  academic  progress 
requirements  and  accrediting  agency 
oversight  would  limit  the  potential  for 
abuse.  The  committee  used  a  workgroup 
to  focus  on  these  issues,  and  the 
workgroup  and  committee  reached 
agreement  on  the  use  of  the  70  percent 
proposal. 

IJnder  this  proposal,  students  who 
complete  at  least  70  percent  of  their 
scheduled  hours  before  they  withdraw 
would  earn  Title  FV,  HEA  funds  based 
upon  their  total  schedided  hours  for  the 


time  they  were  enrolled,  rather  than  the 
hoius  the  student  completed.  However, 
only  students  who  actually  completed 
more  than  60  percent  of  the  hours  in  the 
payment  [rariod  or  period  of  enrollment 
would  earn  100  percent  of  the  Title  IV, 
HEA  program  funds.  For  example,  if  a 
student  withdrew  after  completing  230 
hours  in  a  450  clock  hour  payment 
period,  and  the  student  was  scheduled 
to  have  completed  280  hours  of  the 
program  at  the  time  he  or  she  withdrew, 
that  student  would  have  completed  82 
percent  of  the  scheduled  hours  (230/ 
280)  for  the  time  he  or  she  was  enrolled. 
In  this  case,  the  student  met  the 
attendance  threshold  of  70  percent  and, 
therefore,  the  institution  would  use  the 
280  scheduled  hoius,  rather  than  the 
230  hours  that  were  artiially  nompleted, 
in  the  calculation  of  the  percentage  the 
period  completed.  If  the  same  student 
had  completed  230  clock  hours  while  he 
or  she  was  scheduled  to  have  completed 
335  hours  at  the  point  of  withdrawal, 
the  student's  attendance  rate  would 
have  been  less  than  70  percent  (230/ 
335=69  percent)  and  only  the  230 
completed  hours  would  be  used  in  the 
calculation. 

The  committee  also  considered  an 
alternative  proposal  whereby  the  point 
for  earning  all  of  the  Title  IV,  HEA 

Erogram  assistance  (that  is,  the  point 
eyond  the  60  percent  point)  would 
have  been  based  upon  scheduled  clock 
hours  rather  than  completed  clock 
hours.  This  alternate  method  was 
ultimately  rejected  by  the  committee 
because  it  would  have  effectively 
lowered  the  threshold  for  earning  100 
percent  of  the  aid  by  coupling  it  with 
the  attendance  percentage,  and  would 
have  resulted  in  a  student  being  able  to 
earn  100  percent  of  the  Title  IV,  HEA 
program  assistance  for  a  payment  period 
or  period  of  enrollment  by  exceeding  as 
litde  as  42  percent  of  the  total  hours  (60 
percent  x  70  percent  =  42  percent). 
The  proposal  in  the  regulations 
reflects  the  determination  that  the 
trigger  for  earning  the  last  40  percent  of 
the  Title  IV,  HEA  program  funds  for  a 
payment  period  or  period  of  enrollment 
should  be  tied  to  the  actual  hours 
completed.  In  the  example  above  in 
which  the  institution  determined  that 
the  student  may  be  paid  for  280 
scheduled  hours  in  the  450  clock  hour 
pajrment  period,  the  percentage  of  the 
payment  period  completed  would  be  62 
percent  (280/450),  even  though  the 
student  actually  completed  only  51 
percent  of  the  total  hours  (230/450). 
However,  the  student  would  not  earn 
100  percent  of  the  Title  IV,  HEA 
program  funds  because  the  230  clock 
hours  completed  were  less  than  60 
percent  of  the  450  clock  hours  in  the 
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payment  period,  even  though  the  280 
scheduled  clock  hours  at  the  time  of 
withdrawal  were  above  the  60  percent 
point.  The  student  would  earn  62 
percent  of  the  Title  IV,  HEA  program 
funds  that  were  disbursed  or  that  could 
have  been  disbursed. 

The  issue  of  whether  excused 
absences  should  be  coimted  as 
completed  hours  was  not  discussed 
with  the  committee  during  the 
negotiated  rulemaking  sessions.  The 
Secretary  believes  that  excused  absences 
should  not  be  coimted  as  completed 
hours.  The  Secretary  believes  that  the  70 
pncent  scheduled  to  completed  ratio 
measure  is  an  extremely  tolerant 
threshold  and  no  additional  adjustments 
should  be  made.  The  Secretary 
specifically  requests  comments  on  the 
treatment  of  excused  absences. 

The  Secretary  specifically  requests 
comments  on  whether  the  proposed 
definitions  of  the  percentage  of  the 
payment  period  or  period  of  enrollment 
completed  create  problems  for  non-term 
credit  hour  programs,  correspondence 
programs,  or  non-traditional  programs. 

Section  668.22(g)    Responsibility  of  an 
Institution  To  Return  Unearned  Title  IV, 
HEA  Program  Funds 

When  there  is  an  amount  of  Title  IV, 
HEA  program  assistance  to  be  returned, 
the  statute  requires  that  the 
responsibility  for  the  return  be  shared 
"yy  the  institution  and  the  student.  The 
itatute  defines  the  amoimt  due  from  the 
institution  as  the  lesser  of  the  total 

learned  amount  of  aid,  or  the 
nstitutional  charges  inciured  by  the 
itudent  multiplied  by  the  percentage  of 
ineamed  Title  IV,  HEA  program 
issistance. 
The  committee  considered  whether  an 
istitution  should  be  allowed  to  decide 
'hether  the  institution  or  the  student 
hould  return  funds  first.  Some 
negotiators  believed  that  this  would 
^low  the  institution  to  minimize  some 
•students'  immediate  grant  overpayment 
hen  a  student  has  imeamed  Title  IV, 
!A  program  funds  that  must  be 
itumed.  They  also  noted  that  many 
itudents  will  not  have  the  immediate 
ih  to  repay  the  grant  overpayment  and 
ill  be  prevented  from  receiving 
idditional  Title  IV  assistance  if  the 
Itudents  rettrni  to  school.  They  further 
hoted  that  if  the  student  was  permitted 
io  retimi  Title  FV,  HEA  program  funds 
before  the  institution,  the  student  would 
be  responsible  for  retiiming  funds  to  the 
oan,  which  he  or  she  would  pay  back 
I  )ver  time  in  accordance  with  the 
>romissory  note,  as  specified  in  the 
tatute.  The  institution  would  pay  off,  or 
)ay  down,  the  student's  grant 
iverpayment.  These  negotiators  argued 


that  a  grant  overpayment  is  more  of  a 
hardship  for  a  student  because  there  is 
a  more  immediate  demand  for 
repayment. 

The  Department's  negotiator  noted 
that  the  statute  provides  that  the 
student's  responsibility  is  the  amount  of 
unearned  Title  IV,  HEA  program  funds 
minus  the  amount  that  the  institution  is 
required  to  return.  The  Department's 
negotiator  explained  that  Uie  statute 
therefore  requires  the  student's 
repayment  obligation  to  be  determined 
after  the  institution's  share  is  calculated. 
The  committee  ultimately  agreed  that 
the  institution  is  required  to  retiun 
funds  before  the  student.  As  a  result, 
because  the  institution  will  return  loan 
funds  first,  in  some  cases,  a  student 
must  return  grant  fjnds  in  an 
overpayment  situation  rather  than 
paying  back  loans  in  accordance  with 
the  terms  of  the  promissory  note.  The 
Department  believes  this  result  is  also 
consistent  with  the  law,  because  the  50 
percent  "discount"  of  the  grant 
repayment  (discussed  under  §  668.22(h)) 
is  available  only  to  students  and  could 
not  be  used  if  the  institution  were 
required  to  return  excess  grant  funds. 

Although  the  statute  and  these 
proposed  regulations  use  the  term 
"return  of  funds,"  the  conunittee  also 
agreed  that  an  institution  was  not 
required  to  actually  retiun  its  share 
before  the  student;  rather,  the  amount  of 
assistance  that  the  institution  is 
responsible  for  returning  must  be 
allocated  between  the  Title  IV,  HEA 
program  accounts  first. 

Institutional  Charges 

On  January  7, 1999,  the  Secretary 
published  guidance  on  the  definition  of 
institutional  charges  for  the  purpose  of 
refund  calculations.  This  guidance  was 
published  in  the  form  of  a  policy 
bulletin  on  the  Education  Department's 
Information  for  Financial  Aid 
Professionals  (IFAP)  web  site.  Tlie 
guidance  was  initially  developed  to 
address  requests  for  clarification  of  the 
definition  of  institutional  charges  as 
used  in  the  pre-1998  Amendments 
refund  requirements. 

Some  of  the  negotiators  noted  that  in 
the  pre-1998  Amendments  requirements 
in  section  484B  of  the  HEA.  refund 
provisions  are  used  to  determine  the 
portion  of  institutional  charges  that  an 
institution  must  return  when  a  student 
withdraws.  In  the  1998  Amendments, 
institutional  charges  are  used  only  to 
determine  the  portion  of  unearned  Title 
FV,  HEA  program  assistance  that  the 
institution  is  responsible  for  returning. 
Institutional  charges  do  not  affect  the 
amount  of  Title  IV,  HEA  program 


assistance  that  a  student  earns  when  he 
or  she  withdraws. 

Some  negotiators  suggested  that, 
because  the  impact  of  institutional 
charges  is  different  under  the  new  law, 
the  guidance  on  the  definition  of 
institutional  charges  should  be 
modified.  The  Secretary  agreed  to  revisit 
the  current  guidance  to  determine 
whether  revisions  would  be  appropriate. 
Until  further  guidance  is  issued,  the 
guidance  of  the  January  7, 1999,  policy 
bulletin  remains  in  effect. 

As  stated  in  the  discussion  of 
§  668.22(e),  for  students  who  withdraw 
bom  a  non-term  based  educational 
program,  the  institution  would  have  the 
choice  of  determining  the  treatment  of 
the  student's  Title  IV,  HEA  program 
assistance  on  either  a  payment  period 
basis  or  a  period  of  enrollment  basis. 
The  committee  also  considered  the 
situation  in  which  an  institution 
chooses  to  calculate  the  treatment  of 
Title  IV.  HEA  program  assistance  on  a 
payment  period  basis  for  a  non-term 
program,  but  the  institution  charges  for 
a  period  longer  than  the  payment  period 
(most  likely  the  period  of  enrollment) 
.  and  there  may  not  be  a  specific  amount 
that  reflects  the  actual  institutional 
charges  incurred  by  the  student  for  the 
payment  period. 

"rhese  proposed  regulations  would 
address  this  issue  by  defining  the 
institutional  charges  incurred  by  the 
student  for  the  payment  period  when 
the  student  is  charged  for  a  period  that 
is  longer  than  the  payment  period.  In 
general,  a  pro-rated  amount  of 
institutional  charges  for  the  longer 
period  would  most  accurately  reflect  the 
charges  incurred  by  the  student  for  the 
payment  period.  However,  the 
committee  agreed  that  if  an  institution 
has  retained  Title  IV,  HEA  program 
funds  in  excess  of  the  pro-rated  amount 
to  cover  institutional  charges,  then  those 
charges  are  attributable  to  the  payment 
period  and  are  a  better  indicator  of  the 
student's  incurred  institutional  charges. 
For  example,  institutional  charges  are 
$8,000  for  a  non-term  based  program 
that  spans  two  payment  periods  of  450 
clock  hours  each.  The  institution 
chooses  to  calculate  the  treatment  of 
Title  rv,  HEA  program  funds  on  a 
payment  period  basis.  A  student 
withdraws  in  the  first  payment  period. 
The  pro-rated  amount  of  institutional 
charges  for  each  payment  period  is 
$4,000.  However,  the  institution  has 
retained  $5,000  of  the  Title  IV,  HEA 
program  funds  for  institutional  charges 
for  the  payment  period.  Therefore,  the 
institutional  charges  for  the  payment 
period  are  $5,000. 

Several  negotiators  asked  the 
Department  to  clarify  the  meaning  of  the 
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phrase,  "institutional  charges  incurred 
by  the  student."  For  purposes  of  this 
section,  "institution^  charges  inciured 
by  the  student"  would  be  charges  for 
which  the  student  was  responsible  that 
were  initially  assessed  by  the  institution 
for  the  payment  period  or  period  of 
enrollment. 

Section  668.22(h)  Responsibility  of  a 
Student  To  Return  Unearned  Title  IV. 
HEA  Program  Funds 

The  statute  specifies  that  the  student 
is  responsible  for  all  unearned  Tide  IV, 
HEA  program  assistance  that  the 
institution  is  not  required  to  return. 
Although  this  NPRM  proposes  that  an 
institution  must  pay  back  any  amoimt 
due  to  a  Title  IV  loan  program  within 
the  timefirame  established  in  paragraph 
(j),  the  statute  allows  a  student  to  pay 
back  his  or  her  portion  of  any  unearned 
loan  funds  in  accordance  with  the  terms 
of  the  promissory  note.  In  other  words, 
the  student  will  be  repaying  any 
unearned  loan  funds  in  the  same 
manner  that  he  or  she  wiU  be  repaying 
earned  loan  funds.  These  proposed 
regulations  would  not  require  the 
student  to  provide  any  additional 
assurances  or  affirmations. 

The  statute  states  that  a  student's 
unearned  grant  funds  are  an 
overpayment  and  are  subject  to 
repayment  arrangemants  satisfactory  to 
the  institution  or  overpayment 
collection  procedures  prescribed  by  the 
Secretary.  The  negotiators  reached 
consensus  that  these  proposed 
regulations  would  apply  the  current 
r^ulatory  requirements  and 
corresponding  sub-regulatory  guidance 
for  the  collection  of  Federal  Pell  Grant 
and  FSEOG  overpayments  for  this 
piupose.  Additional  subregulatory 
guidance  may  be  issued  if  further 
clarification  is  needed  when  institutions 
start  applying  these  existing  regulations 
in  the  return  of  funds  context.  Any 
future  changes  to  these  requirements 
wiU  be  made  by  proposing  changes  to 
the  Federal  Pell  Grant  and  FSEOG 
regulations  in  accordance  with 
applicable  requirements  of  the 
Administrative  Procedures  Act. 

Fifty  Percent  Discount 

Section  484B(b)(2](C)  of  the  HEA 
states,  "a  student  shall  not  be  required 
to  return  50  percent  of  the  grant 
assistance  received  by  the  student  under 
this  titie,  for  a  payment  period  or  period 
of  enrollment,  that  is  the  responsibility 
of  the  student  to  repay  under  this 
section." 

The  implementation  of  this  provision 
was  the  subject  of  extensive  discussion 
among  the  negotiators.  Because  the 
difference  between  the  Department's 


interpretation  of  the  statute  and  most  of 
the  other  negotiators'  interpretation  of 
the  statute  was  so  great,  the  committee 
igreed  to  exclude  this  provision  from 
the  call  for  consensus  on  the  draft 
regulations.  Because  no  consensus  was 
reached  on  this  issue,  the  proposed 
regulatory  provision  on  this  issue 
reflects  the  Secretary's  view. 

The  Secretary  interprets  the  statute  to 
provide  that  a  student  does  not  have  to 
repay  50  percent  of  the  student's  grant 
repayment  amoimt.  The  Secretary 
believes  that  50  percent  of  the  student's 
grant  repayment  amount  provides  the 
level  of  relief  to  the  student  that  the 
statute  intended,  while  it  requires  a 
student  to  return  a  portion  of  the 
unearned  grant  assistance. 

Some  negotiators  felt  that  the  statute 
provided  a  student  with  a  higher  level 
of  reUef.  These  negotiators  read  the 
statute  to  relieve  the  student  of  50 
percent  of  the  amount  of  grant  funds 
that  were  originally  disbursed  or  that 
could  have  been  disbursed  to  the 
student. 

The  Secretary  did  not  agree  with  the 
negotiators'  reading  of  the  statute 
bemuse  he  believes  that  it  is 
inconsistent  with  the  conference  report 
for  the  1998  Amendments  which  states 
that  this  statutory  provision  was  added 
to  "[reduce]  by  half  the  amount  of 
unearned  grant  assistance  the  student  is 
responsible  for  returning." 

'The  following  example  illustrates  the 
Secretary's  interpretation  of  the  statute. 
When  Amanda  withdrew,  the  amount  of 
Tide  IV  assistance  that  was  disbursed  or 
that  could  have  been  disbursed  was 
$1,000  in  Federal  Pell  Grant  funds. 
Total  Tide  IV  funds  to  be  returned  is 
$750.  The  institution  is  responsible  for 
returning  $300  to  the  Federal  Pell  Grant. 
Amanda  is  responsible  for  returning  the 
balance  of  the  unearned  funds,  which  is 
$450.  However,  because  Amanda  must 
return  these  funds  to  a  Tide  IV  grant 
program,  she  is  not  required  to  retiun  50 
percent  of  the  grant  assistance  received 
that  it  is  her  responsibility  to  repay. 
Under  the  Secretary's  proposal,  Amanda 
would  have  to  repay  $225  to  the  Federal 
Pell  Grant  program  (50  percent  of  the 
amount  that  she  is  initially  required  to 
repay  [$450]). 

If  the  interpretation  supported  by 
several  of  the  negotiators  was  used, 
Amanda's  repajmaent  amount  would  be 
"discounted"  by  50  percent  of  the 
amoimt  of  Pell  Grant  funds  that  was 
disbursed  or  that  could  have  been 
disbursed,  50  percent  of  $1,000,  which 
is  $500.  Because  this  discount  exceeds 
the  initial  amount  that  Amanda  is 
required  to  repay  ($450),  she  would  not 
have  to  return  any  funds  to  the  Federal 
Pell  Grant  program. 


Section  668.22(i)    Order  of  Return  of 
Title  TV.  HEA  Program  Funds 

The  statute  specifies  by  program  the 
order  in  which  an  institution  and  a 
student  must  retimi  Tide  IV,  HEA 
program  funds.  Unearned  Tide  IV,  HEA 
program  assistance  is  returned  first  to 
the  Tide  FV  loan  programs  (first  to 
unsubsidized  loans,  then  subsidized. 
Federal  Perkins,  and  PLUS),  and  then  to 
the  Tide  IV  grant  programs.  This 
provision  continues  the  approach  of  the 
pre-1998  Amendments  requirements  of 
section  485(a)  of  the  HEA  that  a 
student's  Tide  FV  loan  debt  should  be 
reduced  first  when  returning  funds  to 
the  Tide  FV,  HEA  programs  when  a 
student  withdraws. 

Section  668.22(j)    Timeframe  for  the 
Return  of  Title  TV.  HEA  Program  Funds. 

The  statute  does  not  specify  a 
timeframe  for  the  retiun  of  Tide  IV, 
HEA  program  funds.  However,  the 
conunittee  agreed  that  such  a  timeframe 
should  be  specified  in  the  regulations. 
This  NPRM  proposes  that  an  institution 
have  30  days  fit}m  the  date  that  the 
institution  determines  that  the  student 
withdrew  to  retimi  all  unearned  funds 
for  which  it  is  responsible.  Under  the 
existing  refund  regulations,  an 
institution  must  retium  Title  FV  funds 
within  30  days  for  all  Tide  IV,  HEA 
program  funds  except  for  most  FFEL 
program  funds,  which  must  be  retuurned 
within  60  days.  The  committee  agreed 
that  it  is  reasonable  to  expect 
institutions  to  return  all  Tide  IV,  HEA 
program  funds,  including  all  FFEL 
funds,  within  30  days  because  most 
FFEL  funds  are  now  delivered 
electronically. 

These  proposed  regulations  would  set 
a  timeframe  for  an  institution  to 
determine  the  withdrawal  date  for  a 
student  who  withdrew  without 
providing  notification  to  the  institution. 
An  institution  would  have  30  days  from 
the  earlier  of  (1)  the  end  of  the  payment 
period  or  period  of  enrollment  as, 
applicable,  (2)  the  end  of  the  academic 
year,  or  (3)  the  end  of  the  student's 
educational  program.  These  proposed 
regulations  would  mirror  the  provisions 
of  the  ciurent  §  668.22  to  recognize  that 
some  institutions  may  not  know  about 
drop-outs  imtil  the  institution  checks  its 
records  at  the  end  of  an  academic 
period.  However,  the  committee  agreed 
that  a  timeframe  is  necessary  so  that 
unearned  funds  will  be  returned  within 
a  reasonable  period  of  time. 

Section  668.22(k)    Consumer 
Information 

The  1998  Amendments  made 
modifications  to  section  485(a)(F)  of  the 
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HEA  to  address  the  changes  to  section 
484B.  Section  485(a)(F)  describes  the 
consumer  information  that  an 
institution  must  provide  to  its  students 
regarding  the  requirements  of  section 
484B,  any  refund  policies  that  the 
institution  uses,  and  the  requirements 
for  officially  withdrawing  from  the 
institution.  The  proposed  regulations 
jimplementing  section  485(a)(F)  are 
lincluded  in  a  separate  NPRM  proposing 
changes  to  Subpart  D-Institutional  and 
Financial  Assistance  Information  for 
Students  of  the  Student  Assistance 
General  Provisions.  These  proposed 
regulations  for  §668.22  would  cross- 
reference  the  regulations  for  Subpart  D. 

Section  668.22(1)    Definitions 

Aid  That  Could  Have  Been  Disbuised 

The  statute  requires  an  institution  to 
calculate  the  amount  of  earned  Title  IV, 
HEA  program  funds  by  applying  a 
ercentage  to  the  total  amount  of  Title 
,  liEA  program  assistance  that  was 
isbursed,  or  that  could  have  been 
isbursed.  The  committee  agreed  that 
^e  term  "could  have  been  disbursed" 
^ould  be  defined  in  the  regulations, 
rrhe  amount  of  Title  IV,  HEA  program 
JFunds  that  could  have  been  disbursed 
oer.  not  include  Title  IV,  HEA  program 

ds  that  the  student  was  not 
therwise  eligible  to  receive  at  the  time 
e  or  she  withdrew.  For  example,  a  first- 
ear,  first-time  borrower  who  withdraws 
fore  the  30th  day  of  the  student's 
rogram  of  study  would  not  have  been 
ligible  to  receive  any  FFEL  or  Direct 
an  funds  at  the  time  he  or  she 
ithdrew  (unless  the  institution  is 
xempt  from  the  "30-day  delay" 

trovisions  in  section  428G  of  the  HEA). 
herefore,  for  this  student,  no  amount  of 
fa  FFEL  or  Direct  Loan  may  be  included 
t  the  calculation  of  the  treatment  of 
itle  rv,  HEA  program  assistance. 
The  committee  agreed  that  the 
i  imount  of  Title  IV,  HEA  program  funds 
1  hat  could  have  been  disbursed  would 
iiot  include  second  or  subsequent 
''isbursements  of  FFEL  or  Direct  loans 
at  are  prohibited  under 
668.164(g)(2)(ii).  Section 
.68.164(g)(2)(ii)  prohibits  late  second  or 
ubsequent  disbiu-sements  of  FFEL  or 
irect  Loan  funds  unless  the  student 

graduated  or  successfully  completed 
le  period  of  enrollment  for  which  the 
an  was  intended. 

In  addition,  the  committee  agreed  that 
itle  rv,  HEA  program  funds  that  could 
ave  been  disbursed  would  not  include 
a  second  disbursement  Orf  a  Title  IV, 
I  lEA  FFEL  or  Direct  loan  that  is 
Iirohibited  under  §  682.604(c)(7)  or  (8) 
( I  §  685.301(b)(5)  or  (6).  These  sections 
( irovide  that  an  institution  may  not 


make  a  second  disbursement  of  a  loan 
for  attendance  in  a  clock  hour  or  non- 
standard term  credit  hour  educational 
program  imtil  the  later  of  the  calendar 
midpoint  of  the  loan  period  or  the  date 
that  the  student  has  completed  half  of 
the  academic  coursework  or  clock  hours 
(as  applicable)  in  the  loan  period. 

The  committee  agreed  that  Title  FV, 
HEA  program  funds  would  also  not 
include  subsequent  disbursements  of 
Federal  Pell  Grant  funds  that  are 
prohibited  under  §  690.75(a).  Section 
690.75(a)  prohibits  subsequent 
disbiusements  of  Federal  Pell  Grant 
funds  for  attendance  in  a  clock  hour  or 
non-term  credit  hour  program  until  the 
student  has  completed  the  required 
clock  hours  or  credit  hours  for  which  he 
or  she  has  already  been  paid  a  Federal 
Pell  Grant. 

Period  of  Enrollment 

For  consistency,  the  conimittee  agreed 
that  the  term  "period  of  enrollment" 
should  be  defined  in  the  same  maimer 
as  the  term  is  defined  for  the  FFEL  and 
Direct  Loan  programs  in  §  682.200(b) 
and  §685.102. 

Date  of  the  Institution's  Detennination 
That  the  Student  Withdrew 

As  noted  in  the  discussion  of  the 
detennination  of  a  student's  withdrawal 
date,  some  aspects  of  the  withdrawal 
process  cannot  occur  until  the 
institution  is  aware  that  the  student  has 
withdrawn.  For  example,  an  institution 
cannot  be  expected  to  retiim  Title  FV 
funds  for  a  withdrawn  student  luiless 
the  institution  knows  that  the  student  is 
no  longer  in  attendance.  This  NPRM 
proposes  to  define  the  "date  of  the 
institution's  determination  that  the 
student  withdrew"  for  all  possible  types 
of  withdrawals.  As  noted  previously, 
the  "date  of  the  institution's 
detennination  that  the  student 
withdrew"  is  not  necessarily  the  same 
as  a  student's  withdrawal  date.  The 
proposed  definition  of  withdrawal  date 
in  §  668.22(b)  and  (c)  is  for  purposes  of 
determining  the  percentage  of  the 
payment  period  or  period  of  enrollment 
completed  and  thus  the  amount  of  aid 
a  student  has  earned.  The  "date  of  the 
institution's  determination  that  the 
student  withdrew"  is  the  date  that  is 
used  to  determine  the  amount  of  Title 
rv  aid  that  has  been  disbursed.  The 
amount  of  Title  IV  assistance  that  had 
been  earned  is  subtracted  from  the 
amount  disbursed  or  could  have  been 
disbiu-sed  in  order  to  determine  the 
amount  of  Title  IV  assistance  that  is  to 
be  returned.  The  "date  of  the 
institution's  determination  that  the 
student  withdrew"  is  also  the  date  that 
"starts  the  clock"  for  the  return  of  the 


Title  IV,  HEA  program  funds  by  the 
institution. 

For  a  student  who  provided 
notification  of  his  or  her  withdrawal, 
the  date  of  the  institution's 
detennination  that  the  student 
withdrew  would  be  the  later  of  the 
student's  withdrawal  date  or  the  date  of 
notification  of  withdrawal.  For  a  student 
who  did  not  provide  notification  of  his 
of  her  withdrawal,  this  date  would  be 
the  date  that  the  institution  becomes 
aware  that  the  student  has  ceased 
attendance.  For  a  student  who  does  not 
return  from  an  approved  leave  of 
absence,  this  date  would  be  the  earlier 
of  the  date  of  the  expiration  of  the  leave 
of  absence  or  the  date  the  student 
notifies  the  institution  that  he  or  she 
will  not  be  retiuning.  For  a  student  who 
rescinds  his  or  her  intent  to  withdraw, 
but  does  not  complete  the  payment 
period  or  period  of  enrollment,  this  date 
would  be  the  date  the  institution 
becomes  aware  that  the  student  did  not, 
or  will  not,  complete  the  payment 
period  or  period  of  enrollment.  (These 
withdrawal  situations  are  addressed  in 
the  discussions  of  §§  668.22(b)  and  (c)). 
The  committee  believes  that  this 
proposed  definition  of  the  date  of  the 
institution's  determination  that  the 
student  withdrew  captures  the  point 
when  an  institution  could  reasonably  be 
expected  to  know  that  a  student  has 
ceased  attendance. 

Section  682.207    Due  Diligence  m 
Disbursing  a  Loan 

Foreign  institutions  that  participate  in 
the  Title  IV,  HEA  programs  are  also 
subject  to  the  requirements  of  section 
484B  of  the  HEA  for  the  treatment  of 
Title  rv,  HEA  program  funds  when  a 
student  withdraws.  However,  the  statute 
allows  lenders  to  make  FFEL  program 
loan  disbursements  directly  to  a  student 
who  is  attending  a  foreign  school.  As  a 
result,  a  foreign  school  may  not  know  if 
an  FFEL  program  loan  has  been 
disbiu^ed  to  a  student.  These  proposed 
regulations  would  require  a  lender 
making  a  direct  disbiu^ement  to  a 
student  attending  a  foreign  school  to 
notify  the  foreign  school  that  the 
disbursement  was  made.  These 
proposed  regulations  also  would  require 
that  the  notification  provide  the 
information  necessary  for  the  institution 
to  determine  the  amount  of  Title  fV, 
HEA  program  funds  that  the  student  has 
earned  if  the  student  withdraws. 

Executive  Order  12866 

1.  Potential  Costs  and  Benefits 

Under  Executive  Order  12866.  we 
have  assessed  the  potential  costs  and 
benefits  of  this  regulatory  action. 
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The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  firom  statutory  requirements 
and  those  we  have  determined  as 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits  of  this  regulatory  action — both 
quantitative  and  qualitative — we  have 
determined  that  the  benefits  would 
justify  the  costs. 

We  have  also  determined  that  this 
regulatory  action  would  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

We  note  that,  as  these  proposed 
regidations  were  subject  to  negotiated 
ndemaking,  the  costs  and  benefits  of  the 
various  requirements  were  discussed 
thoroughly  by  negotiators.  The  resultant 
consensus  reached  on  a  particular 
requirement  generally  reflected 
agreement  on  the  best  possible  approach 
to  that  requirement  in  terms  of  cost  and 
benefit. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comments  on 
whether  there  may  be  further 
opportimities  to  reduce  any  potential 
costs  or  to  increase  any  potential 
benefits  resulting  from  these  proposed 
regiilations  without  impeding  the 
effective  and  efficient  administration  of 
the  Title  IV.  HEA  programs. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
President's  Memorandimi  of  June  1 , 
1998  on  "Plain  Language  in  Government 
Writing"  require  each  agency  to  write 
regidations  that  are  easy  to  understand. 

•  The  Secretary  invites  comments  on 
how  to  make  these  proposed  regidations 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity? 

•  Would  the  proposed  regulations  be 
easier  to  understand  if  we  divided  them 
into  more  (but  shorter)  sections?  (A 
"section"  is  preceded  by  the  symbol 

"§  "  and  a  numbered  heading;  for 
example,  §  668.22  Treatment  of  Title  IV 
funds  when  a  student  withdraws.) 

•  Could  the  description  of  the 
proposed  regulations  in  the 
SUPPLEMEHTARY  MFORMATION  section  of 
this  preamble  be  more  helpful  in 


making  the  proposed  regulations  easier 
to  understand?  If  so,  how? 

•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to 
understand? 

Send  any  comments  that  concern  how 
the  Departaient  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESS  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulatipns  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Entities  affected  by  these  regidations 
are  institutions  of  higher  education  that 
participate  in  the  Titlb  IV,  HEA 
programs  and  individual  recipiedts  of 
Title  IV,  HEA  prugrdiit  funds.  j 

Institutions  are  defined  as  small  entities,) 
according  to  the  U.S.  Small  Business       j 
Administration,  if  they  are  for-profit  or    ' 
nonprofit  entities  with  total  revenue  of 
$5,000,000  or  less,  or  entities  controlled 
by  governmental  entities  with 
populations  of  50,000  or  less. 
Individuals  are  not  considered  small 
entities  for  this  purpose.  These 
proposed  regulations  woidd  not  have  a 
significant  economic  impact  on  small 
institutions.  These  proposed  regulations 
would  incorporate  clarifying  definitions 
and  provisions,  and  institute  timeframes 
consistent,  to  the  maximum  extent 
possible,  with  existing  program  rules, 
for  the  most  practical  and  uniform 
implementation  of  the  new  statutory 
requirements  for  the  return  of  Title  IV 
aid  when  a  student  withdraws. 

These  proposed  regulations  woiUd 
specify  when  FSEOG  program  funds 
must  be  included  in  the  calculation  of 
the  amoimt  of  title  IV,  HEA  program 
assistance  earned  by  a  student  as  of  the 
time  he  or  she  ceases  eiutillment.  The 
regulations  would  define  "the  date  of 
the  institution's  determination  that  the 
student  withdrew"  to  simplify  the 
institution's  calculation  of  total  aid 
disbursed.  To  minimize  administrative 
burden,  these  regulations  would  adopt 
late  disbursement  procedures 
fundamentally  consistent  with  current 
Cash  Management  rules  when  a  student 
is  determined  to  have  earned  more  title 
rv,  HEA  program  assistance  than  had 
been  disbursed  at  the  time  the 
institution  determines  the  student 
withdrew.  These  regulations  woidd  also 
provide  flexibility  in  the  granting  of 
approved  leaves  of  absence  for 
exceptional  ciitnmistances,  for  military 
service,  and  for  circumstances  covered 
by  the  Family  and  Medical  Leave  Act  of 
1993. 

The  proposed  regulations  would 
enable  the  Secretary  to  better  safeguard 


the  Federal  fiscal  interest  and  the 
interests  of  students  without  imposing 
administrative  burden  or  having  a 
significant  economic  impact  on  small 
institutions. 

The  Secretary  invites  comments  fit>m 
small  institutions  as  to  whether  the 
proposed  changes  would  have  a 
significant  economic  impact  on  them. 

Paperwork  Reduction  Act  of  1995 

Sections  668.22  and  682.207  contain 
information  collection  requirements. 
Under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)),  the 
Department  of  Education  has  submitted 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review. 

Collection  of  Information 

If  you  want  to  comment  on  the 
information  collection  requirements, 
please  send  your  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
0MB,  Room  10235.  New  Executive 
I  Office  Building,  Washington,  DC.  20503; 
1  Attention:  Desk  Officer  for  U.S. 
^Department  of  Education.  You  may  also 
Isend  a  copy  of  these  conunents  to  the 
department  representative  named  in  the 
ADDRESSES  section  of  this  preamble. 
!  We  consider  your  comments  on  these 
proposed  collection(s)  of  information 

•  Deciding  whether  the  proposed 
collection(s)  is  [are]  necessary  for  the 
proper  performance  of  the  functions, 
including  whether  the  information  will ' 
have  practical  use; 

•  Evaluating  the  accuracy  of  our  - 
estimate  of  the  burden  of  the  proposed 
collection(s),  including  the  validity  of 
the  methodology  and  assimiptions; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  we 
collect;  and 

•  Minimizing  the  burden  on  those 
who  must  respond.  This  includes 
exploring  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

0MB  is  required  to  make  a  decision 
concerning  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  to  ensure 
that  0MB  gives  your  comments  full 
consideration,  it  is  important  that  OMB 
receives  the  comments  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  your  comments  to  us  on  the 
proposed  regulations. 
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Intergovernmental  Review 

The  campus-based  programs  (Federal 
Perkins  Loan,  Federal  Work-Study 
(FWS),  and  Federal  Supplemental 
Opportunity  Grant  (FSEOG)  programs), 
the  William  D.  Ford  Federal  Direct  Loan 
(Direct  Loan)  Program,  the  Federal 
Family  Education  Loan  (FFEL) 
programs,  the  Federal  Pell  Grant 
Program,  and  the  LEAP  Program  are  not 
subject  to  the  requirements  of  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  dociunent  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States  gathers  or  makes 
available. 

Electronic  Access  to  This  Document 

You  may  view  this  document  in  text 
or  Adobe  Portable  Dociunent  Format 
(PDF)  on  the  Internet  at  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
ht^://ifap.ed.gov/csb— html/ 

fedlreg.htm 
http://www.ed.gov/legislation/HEA/ 

rulemaking/ 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  bee  at  the 
first  of  the  previous  sites.  If  you  have 
questions  qbout  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 

84.032  Consolidation  Program;  84.032 
Federal  Stafford  Loan  Program;  84.032 
Federal  PLUS  Program;  84.032  Federal 
Supplemental  Loans  for  Students  Program; 

84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program;  84.063 
Federal  Pell  Grant  Program;  84.069  LEAP; 
84.268  William  D.  Ford  Federal  Direct  Loan 
Programs;  and  84.272  National  Early 
Intervention  Scholarship  and  Partnership 
Program) 

List  of  Subjects  in  34  CFR  parts  668  and 
M2 

Administrative  practice  and 
procedure.  Colleges  and  imiversities. 
Student  aid.  Reporting  and 
recordkeeping  requirements,  education. 


Loan  programs — education,  vocational 
education. 

Dated:  August  3, 1999. 
Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend 
parts  668  and  682  of  title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  668 
is  revised  to  read  as  follows:  - 

Authority:  20  U.S.C.  1001, 1002,  1003, 
1085,  1088,  1091.  1092,  1094,  1099c-l, 
unless  otherwise  noted. 

2.  Section  668.22  is  revised  to  read  as 
follows: 

§668.22    Treatment  of  title  IV  hinds  wtien 
a  student  withdraws. 

(a)  General,  (l)  When  a  recipient  of 
title  IV  grant  or  loan  assistance 
withdraws  from  an  institution  during  a 
payment  period  or  period  of  enrollment 
in  which  the  recipient  began 
attendance,  the  institution  must 
determine  the  amount  of  title  IV  grant 
or  loan  assistance  (not  including  Federal 
Work-Study  or  the  non-Federal  share  of 
FSEOG  awards  when  an  institution 
meets  its  matching  share  by  the 
individual  recipient  method  or  the 
aggregate  method)  that  the  student 
earned  as  of  the  student's  withdrawal 
date  in  accordance  with  paragraph  (e)  of 
this  section. 

(2)  If  the  amount  of  title  IV  grant  and/ 
or  loan  assistance  that  the  student 
earned  as  calculated  imder  paragraph 
(e)(1)  of  this  section  is  less  than  the 
amount  of  title  IV  grant  or  loan 
assistance  that  was  disbursed  to  the 
student  or  on  behalf  of  the  student  in 
the  case  of  a  PLUS  loan,  as  of  the  date 
of  the  institution's  determination  that 
the  student  withdrew — 

(i)  The  difiierence  between  these 
amoimts  must  be  retiuned  to  the  title  IV 
programs  in  accordance  with  paragraphs 
(g)  and  (h)  of  this  section  in  the  order 
specified  in  paragraph  (i)  of  this  section; 
and 

(ii)  No  additional  disbursements  may 
be  made  to  the  student  for  the  payment 
period  or  period  of  enrollment. 

(3)  If  the  amoimt  of  title  IV  grant  or 
loan  assistance  that  the  student  earned 
as  calculated  imder  paragraph  (e)(1)  of 
this  section  is  greater  than  the  amoimt 
of  title  IV  grant  or  loan  assistance  that 
was  disbursed  to  the  student  or  on 
behalf  of  the  student  in  the  case  of  a 
PLUS  loan,  as  of  the  date  of  the 
institution's  determination  that  the 
student  withdrew,  the  difference 
between  these  amoimts  must  be  treated 


as  a  late  disbursement  in  accordance 
with  paragraph  (a)(4)  of  this  section  and 
§  668.164(g)(2). 

(4)(i)(A)  If  outstanding  current  charges 
exist  on  the  student's  account,  the 
institution  may  credit  the  student's 
account  in  accordance  with 
§  668.164(d)(1),  (d)(2)(i).  and  (d)(3)  with 
all  or  a  portion  of  the  late  disbursement 
described  in  paragraph  (a)(3)  of  this 
section,  up  to  the  amount  of  the 
outstanding  charges. 

(B)  If  Direct  Loan,  FFEL,  or  Federal 
Perkins  Loan  Program  funds  are  used  to 
credit  the  student's  account,  the 
institution  must  notify  the  student,  or 
parent  in  the  case  of  a  PLUS  loan,  and 
provide  an  opportunity  for  the  borrower 
to  cancel  all  or  a  portion  of  the  loan,  in 
acrordsnrfi  with  §668.i65(d)(2),  (d)(3), 
(a)(4)  and  (a)(5). 

(ii)(A)  The  institution  must  offer  any 
amount  of  a  late  disbursement  that  is 
not  credited  to  the  student's  account  in 
accordance  with  paragraph  {a)(4)(i)  of 
this  section  to  the  student,  or  the  parent 
in  the  case  of  a  PLUS  loan,  within  30 
days  of  the  date  of  the  institution's 
determination  that  the  student 
withdrew,  as  defined  in  paragraph  (1)(3) 
of  this  section,  by  providing  a  written 
notification  to  the  student,  or  parent  in 
the  case  of  PLU^oan  funds.  "Tlie 
written  notification  must — 

(1)  Identify  the  type  and  amount  of 
the  title  IV  funds  that  make  up  the  late 
disbursement  that  is  not  credited  to  the 
student's  account  in  accordance  with 
paragraph  (a)(4)(i)  of  this  section; 

(2)  Explain  the  ability  of  the  student 
or  parent  to  accept  or  decline  some  or 
all  of  the  late  disbursement  that  is  not 
credited  to  the  student's  account  in 
accordance  with  paragraph  (a)(4)(i)  of 
this  section;  «nd 

(3)  Advise  the  student  or  parent  that 
no  late  disbursement  will  be  made  to 
the  student  or  parent  if  the  student  or 
parent  does  not  respond  within  14  days 
of  the  date  that  the  institution  sent  the 
notification,  unless  the  institution 
chooses  to  make  a  late  disbursement  in 
accordance  with  paragraph  (a)(4)(ii)P) 
of  this  section. 

(B)  If  the  student  or  parent  submits  a 
timely  response  that  instructs  the 
institution  to  make  all  or  a  portion  of 
the  late  disbursement,  the  institution 
must  disburse  the  funds  in  the  manner 
specified  by  the  student  or  parent 
within  90  days  of  the  date  of  the 
institution's  determination  that  the 
student  withdrew,  as  defined  in 
paragraph  (1)(3)  of  this  section. 

(C)  If  the  student  or  parent  does  not 
respond  to  the  institution's  notice,  no 
portion  of  the  late  disbursement  that  is 
not  credited  to  the  student's  account  in 
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accordance  with  paragraph  (a)(4)(i)  of 
this  section  may  be  disbursed. 

(D)  If  a  student  or  parent  submits  a 
late  response  to  the  institution's  notice, 
the  institution  may  make  the  late 
disbursement  as  instructed  by  the 
student  or  parent  or  decline  to  do  so  in 
accordance  with  applicable  program 
regulations. 

(E)  An  institution  must  inform  a 
student  or  parent  electronically  or  in 
writing  concerning  the  outcome  of  any 
late  disbursement  request. 

(iii)  A  late  disbursement  must  be 
made  from  available  grant  funds  before 
available  loan  funds. 

(b)  Withdrawal  date  for  a  student  who 
withdraws  from  an  institution  that  is 
required  to  take  attendance.  (1)  For 
purposes  of  this  section,  for  a  student 
who  ceases  attendance  or  for  a  student 
who  does  not  return  frt>m  an  approved 
leave  of  absence,  as  defined  in 
paragraph  (d)  of  this  section,  at  an 
institution  that  is  required  to  take 
attendance,  the  student's  withdrawal 
date  is  the  last  date  of  academic 
attendance  as  determined  by  the 
institution  from  its  attendance  records. 

(2)  An  institution  must  docimient  a 
student's  withdrawal  date  determined 
in  accordance  with  paragraph  (b)(1)  of 

<  this  section  and  maintain  the 
docimientation  as  of  the  date  of  the 
institution's  determination  that  the 
student  withdrew,  as  defined  in 
paragraph  (1)(3)  of  this  section. 

(3)  An  institution  is  "required  to  take 
attendance"  if  the  institution  is  required 
to  take  attendance  by  an  entity  outside 
of  the  institution  (such  as  the 
institution's  accreiditing  agency  or  state 
agency). 

(c)  Withdrawal  date  for  a  student  who 
withdraws  from  an  institution  that  is  not 
required  to  take  attendance.  (1)  For 
purposes  of  this  section,  for  a  student 
who  ceases  attendance  at  an  institution 
that  is  not  required  to  take  attendance, 
the  student's  withdrawal  date  is — 

(i)  The  date,  as  determined  by  the 
institution,  that  the  student  began  the 
withdrawal  process  prescribed  by  the 
institution: 

(ii)  The  date,  as  determined  by  the 
institution,  that  the  student  otherwise 
provided  official  notification  to  the 
institution  of  his  or  her  intent  to 
withdraw; 

(iii)  If  the  student  ceases  attendance 
without  providing  official  notification  to 
the  institution  of  his  or  her  withdrawal 
in  accordance  with  paragraph  (c)(l)(i)  or 
(c)(l)(ii)  of  this  section,  Uie  mid-point  of 
the  payment  period  (or  period  of 
enrollment,  if  applicable); 

(iv)  If  the  institution  determines  that 
a  student  did  not  begin  the  institution's 
withdrawal  process  or  otherwise 


provide  official  notification  (including 
notice  from  an  individual  acting  on  the 
student's  behalf)  to  the  institution  of  his 
or  her  intent  to  withdraw  because  of 
illness,  accident,  grievous  personal  loss, 
or  other  such  circxmistances  beyond  the 
student's  control,  the  date  that  the 
institution  determines  is  related  to  such 
circimistance;  or 

(v)  If  a  student  does  not  return  from 
an  approved  leave  of  absence  as  defined 
in  paragraph  (d)  of  this  section,  the  date 
that  the  institution  determines  the 
student  began  the  leave  of  absence. 

(2)(i)(A)  An  institution  may  allow  a 
student  to  rescind  his  or  her  official 
notification  to  withdraw  under 
paragraph  (c)(l)(i)  or  (ii)  by  filing  a 
written  statement  that  he  or  she  is 
continuing  to  participate  in 
academically-related  activities  and 
intends  to  complete  the  payment  period 
or  period  of  enrollment. 

(B)  If  the  student  subsequently  ceases 
to  attend  the  institution  prior  to  the  end 
of  the  payment  period  or  period  of 
enrollment,  the  student's  rescission  is 
negated  and  the  withdrawal  date  is  the 
student's  original  date  under  paragraph 
(c)(l)(i)  or  (ii),  unless  a  later  date  is 
determined  under  paragraph  (c)(3). 

(ii)  If  a  student  both  begms  the 
withdrawal  process  prescribed  by  the 
institution  and  otherwise  provides 
official  notification  of  his  or  her  intent  ' 
to  withdraw  in  accordance  with 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this 
section  respectively,  the  student's 
withdrawal  date  is  the  earlier  date 
miless  a  later  date  is  determined  under 
paragraph  (c)(3)  of  this  section. 

(3)(i)  Notwithstanding  paragraphs 
(c)(1)  and  (2)  of  this  section,  an 
institution  that  is  not  required  to  take 
attendance  may  use  as  the  student's 
withdrawal  date  a  student's  last  date  of 
attendance  at  an  academically-related 
activity  as  documented  by  the 
institution. 

(ii)  An  "academically-related  activity" 
is  oile  that  has  been  confirmed  by  an 
employee  of  the  school  (such  as  an 
exam,  a  tutorial,  computer-assisted 
instruction,  academic  counseling, 
academic  advisement,  turning  in  a  class 
assignment  or  attending  a  study  group 
that  is  assigned  by  the  institution); 

(4)  An  institution  must  dociunent  a 
student's  withdrawal  date  determined 
in  accordance  with  paragraph  (c)(1).  (2), 
and  (3)  of  this  section  and  maintain  the 
documentation  as  of  the  date  of  the 
institution's  determination  that  the 
student  withdrew,  as  defined  in 
paragraph  0)(3)  of  this  section. 

(5)(i)  ^'Official  notification  to  the 
institution"  is  a  notice  of  intent  to 
withdraw  that  a  student  provides  to  an 
office  designated  by  the  institution. 


(ii)  An  institution  must  designate  one 
or  more  offices  at  the  institution  that  a 
student  may  readily  contact  to  provide 
official  notification  of  withdrawal. 

(d)  Approved  Leave  of  Absence.  (1) 
For  purposes  of  this  section,  an 
institution  does  not  have  to  treat  a  leave 
of  absence  as  a  withdrawal  if  it  is  an 
approved  leave  of  absence.  A  leave  of 
absence  is  an  approved  leave  of  absence 
if— 

(i)  It  is  the  only  leave  of  absence 
granted  to  the  student  in  a  12-month 
period; 

(ii)  llie  leave  of  absence  does  not 
exceed  180  days  in  any  12-month 
period; 

(iii)  The  institution  has  a  formal 
policy  regarding  leaves  of  absence; 

(iv)  The  student  followed  the 
institution's  policy  in  requesting  the 
leave  of  absence; 

(v)  The  institution  determines  that 
there  is  a  reasonable  expectation  that 
the  student  will  be  able  to  return  to  the 
school; 

(vi)  "The  institution  approved  the 
student's  request  in  accordance  with  the 
institution's  policy; 

(vii)  The  leave  of  absence  does  not 
involve  additional  charges  by  the 
institution;  and 

(viii)  Upon  the  student's  return  bom 
the  leave  of  absence,  the  student  is 
permitted  to  complete  the  coursework 
he  or  she  began  prior  to  the  leave  of 
absence. 

(2)  Notwithstanding  paragraph 
(d)(l)(i).  an  institution  may  treat 
subsequent  leaves  of  absence  as 
approved  leaves  of  absence  if  the 
institution  documents  that  the  leaves  of 
absence  are  granted  for  military  reasons 
or  ciromistances  covered  under  the 
Family  and  Medical  Leave  Act  of  1993. 

(3)  if  a  student  does  not  resume 
attendance  at  the  institution  on  or 
before  the  expiration  of  a  leave  of 
absence  that  meets  the  requirements  of 
paragraph  (d)(1)  of  this  section,  the 
institution  must  treat  the  student  as  a 
withdrawal  in  accordance  with  the 
requirements  of  this  section. 

(4)  For  purposes  of  this  paragraph — 
(i)  The  number  of  days  in  a  leave  of 

absence  are  counted  beginning  with  the 
first  day  of  the  student's  leave  of 
absence. 

(ii)  A  "12-month  period"  begins  on 
the  first  day  of  the  student's  leave  of 
absence. 

(iii)  An  institution's  leave  of  absence 
policy  is  a  "formal  policy"  if  the 
policy — 

(A)  Is  in  writing  and  publicized  to 
students;  and 

(B)  Requires  students  to  provide  a 
written,  signed,  and  dated  request  for  a 
leave  of  absence  prior  to  the  leave  of 
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absence.  However,  if  unforeseen 
circumstances  prevent  a  student  from 
providing  a  prior  written  request,  the 
institution  may  grant  the  student's 
request  for  a  leave  of  absence,  provided 
that  the  institution  documents  its 
decision  and  collects  the  request  at  a 
later  date. 

(e)  Calculation  of  the  Amount  of  title 
IV  assistance  earned  by  the  student. 

(1)  General.  The  amount  of  title  IV 
grant  or  loan  assistance  that  is  earned  by 
die  recipient  is  calculated  by — 

(i)  Determining  the  percentage  of  tide 
IV  grant  or  loan  assistance  that  has  been 
earned  by  the  student,  as  described  in 
paragraph  (e)(2)  of  this  section;  and 

(ii)  Applying  this  percentage  to  the 
total  amount  of  title  IV  grant  or  loan 
assistance  that  was  disbursed  (and  that 
could  have  been  disbursed,  as  defined 
in  paragraph  (1){1)  of  this  section)  to  the 
student,  or  on  the  student's  behalf,  for 
the  payment  period  or  period  of 
enrollment  as  of  the  student's 
withdrawal  date. 

(2)  Percentage  earned.  The  percentage 
of  tide  rv  grant  or  loan  assistance  that 
has  been  earned  by  the  student  is — 

(i)  Equal  to  the  percentage  of  the 
payment  period  or  period  of  enrollment 
that  the  student  completed  (as 
determined  in  accordance  with 
paragraph  (f)  of  this  section)  as  of  the 
student's  withdrawal  date,  if  this  date 
occurs  on  or  before  completion  of  60 
[percent  of  the — 

1    (A)  Payment  period  or  period  of 
enrollment  for  a  program  that  is 
measured  in  credit  hom^,  or 
'    (B)  Clock  hours  completed  during  the 
payment  period  or  period  of  enrollment 
Por  a  program  that  is  measured  in  clock 
tioius;  or 

(ii)  100  percent,  if  the  student's 
ifvithdrawal  date  occurs  after  completion 
af  60  percent  of  the — 

(A)  Payment  period  or  period  of 
enrollment  for  a  program  that  is 
measured  in  credit  hours,  or 

(B)  Clock  hoius  completed  diuing  the 
layment  period  or  period  of  enrollment 
or  a  program  measured  in  clock  hoius. 

(3)  Percentage  unearned.  The 
percentage  of  title  IV  grant  or  loan 
tssistance  that  has  not  been  earned  by 

the  student  is  calculated  by  determining 
the  complement  of  the  percentage  of 
iUe  rv  grant  or  loan  assistance  earned 
)y  the  student  as  described  in  paragraph 
e)(2)  of  this  section. 

(4)  Total  Amount  of  Unearned  title  IV 
.  \ssistance  to  be  Returned.  The 

meamed  amoimt  of  tide  IV  assistance 
'  o  be  returned  is  calculated  by 
I  lubtracting  the  amount  of  tide  IV 
I  issistance  earned  by  the  student  as 
( :alculated  under  paragraph  (e)(1)  of  this 
!  ection  from  the  amount  of  tide  IV  aid 
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that  was  disbursed  to  the  student  as  of 
the  date  of  the  institution's 
determination  that  the  student 
withdrew. 

(5)  Use  of  payment  period  or  period 
of  enrollment,  (i)  The  treatment  of  tide 
IV  grant  or  loan  funds  when  a  student 
withdraws  must  be  determined  on  a 
payment  period  basis  for  a  student  who 
attended  a  term-based  educational 
program. 

(ii)(A)  The  treatment  of  tide  IV  grant 
or  loan  funds  when  a  student  withdraws 
may  be  determined  on  either  a  payment 
period  basis  or  a  period  of  enrollment 
basis  for  a  student  who  attended  a  non- 
term  based  educational  program. 

(B)  An  institution  must  consistendy 
use  either  a  payment  period  or  period  of 
enrollment  for  all  purposes  of  this 
section  for  all  students  who  withdraw 
from  the  same  non-term  based 
education  program. 

(f)  Percentage  of  Payment  Period  or 
Period  of  Enrollment  Completed.  (1)  For 
piuposes  of  paragraph  {e)(2)(i)  of  this 
section,  the  percentage  of  the  payment 
period  or  period  of  enrollment 
completed  is  determined — 

(i)  In  the  case  of  a  program  that  is 
measured  in  credit  hours,  by  dividing 
the  total  number  of  calendar  days  in  the 
payment  period  or  period  of  enrollment 
into  the  number  of  calendar  days 
completed  in  that  period  as  of  the 
student's  withdrawal  date;  and 

(ii)  In  the  case  of  a  program  that  is 
measiu«d  in  clock  hours,  by  dividing 
the  total  number  of  clock  hoiu^  in  the 
payment  period  or  period  of  enrollment 
into  the  number  of  clock  hours — 

(A)  Completed  by  the  student  in  that 
period  as  of  the  student's  withdrawal 
date;  or 

(B)  Scheduled  to  be  completed.as  of 
the  student's  withdrawal  date,  if  the 
clock  hours  completed  in  the  period  are 
not  less  than  70  percent  of  the  hours 
that  were  scheduled  to  be  completed  by 
the  student  as  of  the  student's 
withdrawal  date. 

(2)(i)  The  total  niunber  of  calendar 
days  in  a  payment  period  or  period  of 
enrollment  includes  all  days  within  the 
period  except  for  scheduled  breaks  of  at 
least  five  consecutive  days. 

(ii)  The  total  niunber  of  calendar  days 
in  a  payment  period  or  period  of 
enrollment  does  not  include  days  in 
which  the  student  was  on  an  approved 
leave  of  absence. 

(g)  Return  of  Unearned  Aid, 
Responsibility  of  the  Institution.  (1)  The 
institution  must  retiun,  in  the  order 
specified  in  paragraph  (i)  of  this  section, 
the  lesser  of — 

(i)  The  total  amount  of  imeamed  tide 
IV  assistance  to  be  returned  as 


calculated  under  paragraph  (e)(4)  of  this 
section;  or 

(ii)  An  amoimt  equal  to  the  total*-*/ 
institutional  charges  incurred  by  the 
student  for  the  payment  period  or 
period  of  enrollment  multipUed  by  the 
percentage  of  tide  IV  grant  or  loan 
assistance  that  has  not  been  earned  by 
the  student,  as  described  in  paragraph 
(e)(3)  of  this  section. 

(2)  For  purposes  of  this  section, 
"institutional  charges"  are  tuition,  fees, 
room  and  board  (if  the  student  contracts 
with  the  institution  for  the  room  and 
board)  and  other  educationally-related 
expenses  assessed  by  the  institution. 

(3)  If,  for  a  non-term  program  an 
institution  chooses  to  calculate  the 
treatment  of  tide  IV  assistance  on  a 
payiueiii  period  basis,  but  the 
institution  charges  for  a  period  that  is 
longer  than  the  payment  period,  "total 
institutional  charges  incurred  by  the 
student  for  the  payment  period"  is  the 
greater  of— 

(i)  The  pro  rated  amount  of 
institutional  charges  for  the  longer 
period;  or 

(ii)  The  amount  of  title  IV  assistance 
retained  for  institutional  charges  as  of 
the  student's  withdrawal  date. 

(h)  Return  of  Unearned  Aid, 
Responsibility  of  the  Student.  (1)  After 
the  institution  has  returned  the 
unearned  funds  for  which  it  is 
responsible  in  accordance  with 
paragraph  (g)  of  this  section,  die  student 
must  return  assistance  for  which  the 
student  is  responsible  in  the  order 
specified  in  paragraph  (i)  of  this  section. 

(2)  The  amount  of  assistance  that  the 
student  is  responsible  for  returning  is 
calculated  by  subtracting  the  amount  of 
unearned  aid  that  the  institution  is 
required  to  return  under  paragraph  (g)  of 
this  section  from  the  total  amount  of 
unearned  tide  fV  assistance  to  be 
returned  under  paragraph  (e)(4)  of  this 
section. 

(3)  The  student  (or  parent  in  the  case 
of  funds  due  to  a  PLUS  Loan)  must 
return  or  repay,  as  appropriate,  the 
amount  determined  under  paragraph 
(h)(1)  of  this  section  to^ 

(i)  Any  tide  IV  loan  program  in 
accordance  with  the  terms  of  the  loan; 
and 

(ii)  Any  tide  IV  grant  program  as  an 
overpayment  of  the  grant;  however,  a 
student  is  not  required  to  return  50 
percent  of  the  grant  assistance  received 
by  the  student  for  a  payment  period  or 
period  of  enrollment  that  is  the 
responsibility  of  the  student  to  repay 
under  this  section. 

(4)(i)  An  overpayment  must  be  repaid 
to  the  institution  or  to  the  title  FV,  HEA 
programs  and  is  subject  to — 
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(A)  Repayment  arrangements 
satisfectory  to  the  institution;  or 

(B)  Overpayment  collection 
proosdnres  prescribed  by  the  Secretary. 

(ii)  An  institution  must  make 
reasonable  efforts  to  contact  the  student 
and  recover  the  overpa)rment  in 
accordance  with  program  regulations 
(34  CFR  673.5  for  Federal  SEOG  funds 
and  34  CFR  690.79  for  Federal  Pell 
Grant  funds). 

(i)  Order  of  Return  of  title  IV  funds. 
(1)  Loans.  Unearned  funds  returned  by 
the  institution  or  the  student,  as  ' 
appropriate,  in  accordance  with 
paragraphs  (g)  or  (h)  of  this  section 
respectively,  must  be  credited  to 
outstanding  balances  on  title  IV  loans 
made  to  the  student  or  on  behalf  of  the 
student  for  the  payment  period  or 
period  of  enrollment  for  which  a  return 
of  funds  is  required.  Such  funds  shall  be 
credited  to  outstanding  balances  for  the 
payment  period  or  period  of  enrollment 
for  which  a  return  of  funds  is  required 
in  the  following  order: 

(i)  Unsubsidued  Federal  Stafford 
loans. 

(ii)  Subsidized  Federal  Stafford  loans. 

(iii)  Unsubsidized  Federal  Direct 
Stafford  loans. 

(iv)  Subsidized  Federal  Direct  Stafford 
loans. 

(v)  Federal  Perkins  loans. 

(vi)  Federal  PLUS  loans  received  on 
behalf  of  the  student. 

(vii)  Federal  Direct  PLUS  received  on 
behalf  of  the  student. 

(2)  Remaining  fundt.  If  unearned 
funds  remain  to  be  returned  after 
repayment  of  aU  outstanding  loan 
amounts,  the  remaining  excess  shall  be 
credited  to  any  amount  awarded  for  the 
payment  period  or  period  of  enrollment 
for  which  a  return  of  funds  is  required 
in  the  following  order: 

(i)  Federal  Pell  Grants. 

(ii)  Federal  SEOG  Program  aid. 

(iii)  Other  grant  or  loan  assistance 
authorized  by  title  IV  of  the  HEA. 

(j)  Timeframe  for  the  return  of  title  IV 
funds.  (1)  An  institution  must  return  the 
amount  of  title  IV  funds  for  which  it  is 


responsible  under  paragraph  (g)  of  this 
section  as  soon  as  possible  but  no  later 
than  30  days  after  the  date  that  the 
institution  determines  that  the  student 
withdrew  as  defined  in  paragraph  (1)(3) 
of  this  section. 

(2)  An  institution  must  determine  the 
withdrawal  date  for  a  student  who 
withdraws  without  providing 
notification  to  the  institution  no  later 
than  30  days  after  the  expiration  of  the 
earlier  of  the — 

(i)  Payment  period  or  period  of 
enrollment; 

(ii)  Academic  year  in  which  the 
student  withdrew;  or 

(iii)  Educational  program  from  which 
the  student  withdrew. 

(k)  Consumer  Information.  An 
institution  must  provide  students  with 
information  about  the  requirements  of 
this  section  in  accordance  with  §  668.44. 

(1)  Definitions.  For  purposes  of  this 
section — 

(1)  Title  IV  grant  or  loan  funds  that 
"could  have  been  disbursed"  are 
determined  in  accordance  with  the  late 
disbiusement  provisions  in  §  668.164(g). 

(2)  A  "period  of  enrollment"  is  the 
academic  period  established  by  the 
institution  for  which  institutional 
charges  are  generally  assessed  (i.e. 
lengdi  of  the  student's  program  or 
academic  year). 

(3)  The  "date  of  the  institution's 
determination  that  the  student 
withdrew"  is — 

(i)  For  a  student  who  provided 
notification  to  the  institution  of  his  or 
her  withdrawal,  the  student's 
withdrawal  date  as  determined  under 
paragraph  (c)  of  this  section  or  the  date 
of  notification  of  withdrawal,  whichever 
is  later; 

(ii)  For  a  student  who  did  not  provide 
notification  of  his  of  her  withdrawal  to 
the  institution,  the  date  that  the 
institution  becomes  aware  that  the 
student  ceased  attendance; 

(iii)  For  a  student  who  does  not  return 
from  an  approved  leave  of  absence,  the 
earlier  of  the  date  of  the  expiration  of 
the  leave  of  absence  or  the  date  the 


student  notifies  the  institution  that  he  or 
she  will  not  be  returning  to  the 
institution;  or 

(iv)  For  a  student  whose  rescission  is 
negated  under  paragraph  (c)(2)(i)(B)  of 
this  section,  the  date  the  institution 
becomes  aware  that  the  student  did  not, 
or  will  not,  complete  the  payment 
period  or  period  of  enrollment. 

(Authority:  20  U.S.C.  1091b) 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

3.  The  authority  citatioafor  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071,  to  1087-2, 
unless  otherwise  noted. 

4.  Section  682.207  is  amended  by 
adding  a  new  paragraph  (b)(l)(v)(E)  to 
read  as  follows: 

i682.207    D«M  cUligMic*  in  disbursing  a 
loan. 

*        •        •        •        * 

(b)  •  •  * 
(!)*•* 

(v)*  *  * 

(E)  If  a  lender  disburses  a  loan 
directly  to  the  borrower  for  attendance 
at^an  eligible  foreign  school,  as  provided 
in  paragraph  (b)(l)(v)(D)(l)  of  this 
section,  the  lender  must,  at  the  time  of 
disbiusement,  notify  the  school  of — 

(2)  The  name  and  social  security 
number  of  the  student; 

(2)  The  name  of  the  parent  borrower, 
if  the  loan  disbursed  is  a  PLUS  loan; 

(3)  The  type  of  loan; 

(4)  The  amount  of  the  disbursement, 
including  the  amount  of  any  fees 
assessed  the  borrower; 

(5)  The  date  of  the  disbursement;  and 

(6)  The  name,  address,  telephone  and 
fax  number  or  electronic  address  of  the 
lender,  servicer,  or  guaranty  agency  to 
which  any  inquiries  should  be 
addressed. 

(FR  Doc.  99-20352  Filed  8-5-99;  8:45  am] 
BHXMQ  CODE  4000-01-U 
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7202  (See  Proc. 

7214) 

7208  (See  Proc. 

7214) 

7214 


..42265 

.42265 

..42265 
.42265 


16  CFR 

5 

PropoMd  Rutos: 

1212....„ 


.42594 
.42302 


7  CFR 

610 41999 

1728 42005 

Proposed  Rules: 

6 .„ „ 42288 

931 ..._., ......42858 

932 42619 

1106 42860 

3419 42576 


8CFR 

217 


.42006 


10  CFR 

31 

50 


.42269 
.42823 


11  CFR 

110 

9004 

9034 

9036 


..42579 
.42579 
.42579 
.42584 


12  CFR 

201 41765 

602 41770 

Proposed  Rutes: 

361 42861 ,  42862 

14  CFR 

27 :...43016 

29 43016 

39 41775,  41776,  41778, 

42007,  42275,  42824 

71 41780,  42276,  42432, 

42585,42591,42592 

254 41781 

382 41781. 

Proposed  Rules: 

39 41841,  41842,  42289, 

42291,  42293,  42295,  42296, 

42297,  42619,  42622,  42866, 

42868,  42870 

65 42810 

66 42810 

71 42300,  42301 

147 42810 

15  CFR 

734 42009 

738 42009 


17  CFR 

200 42594 

240 42031,42594 

249 42594 

Proposed  Rules: 

4 41843 

18  CFR 

Proposed  Rules: 

101 42304 

357 42623 

385 42307 

19  CFR 

24 42031 

Proposed  Rules: 

12 41851 

113 41851,42872 

141 41851 

20  CFR 

Proposed  Rules: 

404 42310 

416 42310 

21  CFR 

101 42277 

510 42596 

520 42596 

522 42596,42830 

524 42831 

558 42596 

1308 42432 

1312 42432 

Proposed  Rules: 

101 42315 

314 42625,42873 


22  CFR 

41 


.42032 


26  CFR 

1 41783 

31 42831 

301 41783 

602 41783 

801 42834 

29  CFR 

2570 42246 

2575 42246 

Proposed  Rules: 

2520 42792,42797 
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2560 42792.  42797 

2570 42797 


30CFR 

250 


.42597 


935 42887 

31CFR 

538 « 41784 

550 41784 

560 41784 


375 42626 

33CFR 

100 - 42278,42598 

110 „ 42279 

117 ; - 42033.  42599 

160 41794 

PrepoMd  Rutas: 

100 41853 

34  CFR 

61 1 42837 

PrapoMd  RuIm: 

668 42206,  43024 

673 42206 

674 42206 

675 - 42206 

676 42206 

682 42176.43024 

690 42206 

36  CFR 


37  CFR 


13 41854 

1191.... 42056 


201 42316 

40  CFR 

9 42432 

52 42600 

58 42530 

63 42764 

122 42432 

123 „ 42432 

124 42432 

180 41804.  41810.  41812. 

41815.  41818.  42280,  42839, 
42846 

186 41818 

261 42033 

271 41823,  42602 

403 42552 

501 42432 

503 42552 

745 42849 

PropoMd  Rules: 

52 42629,  42888,  42891, 

42892 

261 42317 

271....„ ..„ 42630 

300 41875.  42328,  42630 

372 42222 

41  CFR 

PropoMdRulM: 

51-2 41882 

51-5 41882 

42  CFR 

413 42610 

1001 42174 


44  CFR 

61 41825 

64 42852 

206 '. 41827 

PropoMd  RutoK 

61 42632 

62 42633 


45  CFR 

801 


.42039 


46  CFR 

10.... 42812 

12 42812 


.42057 


535. 


47  CFR 

1 42854 

73 41827,  41828.  41829. 

41830,  41831.  41832.  41833. 

41834,  42614,  42615.  42616 

76 42617.42855 

PrDpo«>d  Rules: 

Oh.  1 41883,  42635 

1 „ 41884.41887 

2 ™.... 41891 

15 41897 

51 41897 

68..... ,.41897 

73 41899 

76 41887 

78 41899 

95 41891 


48  CFR 

701 


.42040 


702 

42040 

703 

42040 

705 

42040 

706 

42040 

709 

42040 

714 

42040 

716   

42040 

719  

42040 

726 

42040 

732 

42040 

733  

42040 

734  

42040 

749 

42040 

750 ..... 

42040 

752 

42040 

5416    

41834 

49  CFR 

Propoeed  RuIm: 

571     

42330 

50  CFR 

17 

41835 

600....- „ 

635  

42286 

42855 

648 

660 

679 

PropoMd  Rules: 

17 41903 

600 

..42042.  42045 
..42286,  42856 
..41839,  42826 

,  42058,  42250 
42335 

622 

648 

..41905,  42068 
42071 

679... 

42080 
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MINDERS 

items  in  ttiis  list  were 
irtorially  cx>mpiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  AUGUST  6,  1999 


AGRICULTliRE 
DEPARTMErfT 
Rural  tMilities  Service 

Electric  loans: 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  policies  and 
procedures;  published  6- 
22  99 

>EFENSE  DEPARTMENT 
Engineers  Corps 

\dministrative  appeal  process; 
published  3-9-99 

ENVIRONMENTAL 
>ROTECTION  AGENCY 

pesticides;  tolerances  in  food, 
i  animal  feeds,  and  raw 
agricultural  commodities: 
N-(4-fluorophenyl)-N-(1  - 
methylethy))-2[[5- 
(trifluoromethyl)-l  ,3,4- 
thiadiazol-2- 
yl]oxy]acetamide; 
published  8-6-99 

Sodium  chlorate;  published 
8-6-99 

oxic  subst'^nces: 
Lead-based  paint  activities — 
Target  housing  and  child- 
occupied  facilities; 
certification 

requirements  and  work 
practice  standards  for 
individuals  and  firms; 
published  8-6-99 
y^ater  pollution;  effluent 
guidelines  for  point  source 
categories: 

Pulp,  paper,  and  papertx>ard 
industries;  bleached 
papergrade  kraft  and  soda 
subcategory;  published  7- 
7-99 

4EALTH  AND  HUMAN 
•  ERVICES  DEPARTMENT 
■  ood  and  Drug 
I  dministration 
)  nimal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 
Nystatin,  etc.;  published 
8-6-99 

Oxytetracycline  injection; 
published  8-6-99 

JUSTICE  DEPARTMENT 
mmigration  and 
hieturalization  Service 

r  imigration: 


Canadian  border  boat 
landing  pemiit  program; 
application  and  issuance 
procedures;  published  7-7- 
99 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Inmate  personal  property; 
published  7-7-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworfhiness  directives: 

Saab;  published  7-22-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Employment  taxes  and 
collection  of  income  taxes  at 
source: 
Railroad  employers; 

exception  from 

supplemental  annuity  tax; 

published  8-6-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlteting 
Service 

Egg,  poultry,  and  rabbit 
products;  inspection  and 
grading: 

Fees  and  charges  increase; 

comments  due  by  8-13- 

99;  published  7-14-99 
Milk  marketing  orders: 
Southwest  Plains;  comments 

due  by  8-13-99;  published 

6-6-99 

Oranges  and  grapefruit  grown 
in — 

Texas;  comments  due  by  8- 
9-99;  published  7-19-99 
Organic  certifying  agencies; 

assessments  by  Livestock 

and  Seed  Program; 

comments  due  by  8-9-99; 

published  6-9-99 
Potatoes  (Irish)  grown  in — 

Colorado;  comments  due  by 
8-13-99;  published  7-14- 
99 
Prunes  (fresh)  grown  in — 

Washington  and  Oregon; 
comments  due  by  8-13- 
99;  published  7-14-99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 
Mexican  fruit  fly;  comments 

due  by  8-10-99;  published 

7-26-99  - 


Mexican  fruit  fly,  etc.;  high- 
temperature  forced-air 
treatments  for  citrus  fruits; 
comments  due  by  8-12- 
99;  published  7-13-99 
Plant-related  quarantine, 
foreign: 

Unmanufactured  wood 
articles — 

Mexico;  comments  due  t>y 
8-10-99;  published  6-11- 
99 

COMMERCE  DEPARTMENT 
.   Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list — 

Microprocessors  controlled 
by  Export  Control 
Classification  Numt>er 
(ECCN);  Ucense 
Exception  CIV  eligibility 
expansion;  comments 
due  by  8-9-99; 
published  7-8-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 

Exclusive  EcorK>mk: 

Zone — 

Pacific  halit>ut;  comments 
due  by  8-11-99; 
published  7-29-99 

DEFENSE  DEPARTMENT 

Acquisitk>n  regulations: 
Congressional  Medal  of 
Honor;  comments  due  by 
8-13-99;  published  6-14- 
99 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Electric  refrigerator; 
definition;  comments  due 
by  8-12-99;  published  7- 
13-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Halogenated  solvent 
cleaning;  comments  due 
by  8-12-99;  published  7- 
13-99 

Polymer  and  resin 
production  facilities  (Group 
IV);  comments  due  by  8- 
9-99;  published  6-8-99 
Air  programs: 

Stratosptteric  ozone 
protection — 

Nonessential  products 
t>an;  reconsideration; 
comments  due  by  8-13- 
99;  published  6-14-99 


Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Massachusetts;  comments 

due  by  8-13-99;  published 

7-14-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  comments  due  by  8- 

13-99;  published  7-14-99 
New  Mexico;  comments  due 

by  8-9-99;  published  7-8- 

99 

Ohio;  comments  due  by  8- 

11-99;  published  7-12-99 
Texas;  comments  due  by  8- 

9-99;  published  7-8-99 
West  Virginia;  comments 

due  by  8-12-99;  published 

7-13-99 
Air  quality  imp'cmentatkxi 
plans;  VAVapt,roval  «-id 
promulgatior :  ^anous 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Tennessee;  comments  due 
by  8-11-99;  published  7- 
12-99 
Clean  Air  Act: 

Interstate  ozone  transport 
reduction — 

Nitrogen  oxides  budget 
trading  program; 
Sectk)n  126  petitions; 
findings  of  significant 
contributkxi  and 
rulemaking;  comments 
due  by  8-9-99; 
published  6-24-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cytokinins,"  etc.  (plant 
regulators):  comments  due 
by  8-10-99;  published  6- 
11-99 
Toxic  substances: 
In  vitro  dermal  aktsorptnn 
rate  testing  of  certain 
chemicals  of  Interest  to 
Occupational  Safety  and 
Health  Administration; 
comments  due  by  8-9-99; 
published  6-9-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 

Telecommunications  Act  of 
1996;  implementation — 
Competitive  networics 
promotion  in  local 
telecommunications 
martcets;  comments  due 
by  8-13-99;  published 
8-2-99 
Competitive  networks 
promotion  in  local 
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telecommunications 
martlets;  comments  due 
by  8-13-99;  published 
8-2-99 
Competitrve  networks 
promotion  in  kxai 
telecommunications 
marttets;  comments  due 
tiy  8-13-99;  published 
8-2-99 
Radio  stations;  table  of 
assignments: 

Montana;  comments  due  by 

8-9-99;  published  6-29-99 

Nevada;  comments  due  by 

8-9-99;  published  6-29-99 

Utah;  comnr)ents  due  by  8- 

9-99;  published  6-29-99 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Funeral  industry  practices; 
comments  due  by  8-11- 
99;  published  7-^-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminlstraticn 

Food  for  human  consumption: 
Dietary  supplements;  Center 
for  Food  Safety  an^ 
Applied  Nutrition;  meeting; 
comments  due  by  8-12- 
99:  published  6-18-99 
Medical  devices;  premarket 
approval: 
CX>stetrical  and 
gynecok>gk»l  devices— 
Glans  sheath  devices; 
comments  due  by  8-9- 
99;  published  5-10-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  8-9-99; 
published  7-9-99 


HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Entorprls* 

Oversight  Offios 

Risk-based  capital: 
Stress  test;  House  Price 
Index  (HP!)  use  and 
berKhmark  credit  loss 
experience  determination; 
comments  due  by  8-11- 
99;  published  4-13-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Arimnsas;  comments  due  by 
8-9-99;  published  7-9-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Agency  structured  approach 
for  profit  or  fee  objective; 
comments  due  by  8-9-99; 
published  6-8-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  earner  certificatton  and 
operations: 

Year  2000  airport  safety 
inspections;  comments 
due  by  8-9-99;  published 
7-8-99 
Airworthiness  directives: 

Airbus;  comments  due  by  8- 
13-99;  published  7-14-99 

Ainvorthiness  Directives: 
Boeing;  comments  due  by 
8-9-99;  published  6-23-99 


Airworthiness  directives: 
Boeing;  comments  due  by 

8-9-99;  published  6-23-99 
Bombardier;  comments  due 
by  8-13-99;  published  7- 
14-99 
Cessna;  comments  due  by 
8-9-99;  published  7-6-99 
Lockheed;  comments  due 
by  8-9-99;  published  6-25- 
99 
Saab;  comments  due  by  8- 
9-99;  published  7-15-99 
Class  D  airspace;  comments 
due  by  8-12-99;  published 
7-13-99 
Class  E  airspace;  comments 
due  by  8-9-99;  published  6- 
22-99 
TREASURY  DEPARTMENT 
Comptroller  of  the  Civrency 
Investment  securities; 
corporate  activities  rules, 
potoies,  and  procedures; 
and  interpretive  rulings; 
comments  due  by  8-13-99; 
published  6-14-99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
sessk)n  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 


U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  4/P.L.  106-38 

National  Missile  Defense  Act 
of  1999  (July  22,  1999;  113 
Stat.  205) 

H.R.  2035/P.L.  106-38 

To  correct  errors  in  the 
authorizations  of  certain 
programs  administered  by  the 
National  Highway  Traffic 
Safety  Administration.  (July 
28,  1999;  113  Stat.  206) 

Last  List  July  22,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
Iistserv9www.gsa.gov  with 
the  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  sen/ice  is  strictly 
for  E-mail  notification  of  new 
put>lic  laws.  The  text  of  laws 
is  not  available  through  this 
sennce.  PENS  cannot  respond 
to  specifk:  inquiries  sent  to 
this  address. 
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■  ■  Its  section  of  the  FEDERAL  REGISTER 
<4)ntains  regulatory  documents  having  general 
i  i|  )plicabillty  and  legal  effect,  most  of  which 
I II  e  keyed  to  and  codified  in  the  Code  of 
f '  Kteral  Regulations,  which  is  published  under 
M>  titles  pursuant  to  44  U.S.C.  1510. 

'  le  Code  of  Federal  Regulations  is  sold  by 
1 1B  Superintendent  of  Documents.  Prices  of 
r  4w  books  are  listed  in  the  first  FEDERAL 
I  IEGISTER  issue  of  each  week. 


PARTMENT  OF  AGRICULTURE 

of  the  Secretary 

Part  11 

I  Appeals  Division  Rules  of 
Ph)cedure;  Correction 

t  i  8ENCY:  Office  of  the  Secretary, 
I  Iptional  Appeals  Division,  USDA. 

/  ^nON:  Final  rule;  correction. 


^MMARY:  The  Department  of 
riculture  (USDA)  published  in  the 
'eral  Register  of  June  23,  1999,  a 
cument  promulgating  a  final  rule  for 
!  National  Appeals  Division  (NAD) 
iles  of  procedure.  Inadvertently  the 
jle  revised  all  of  7  CFR  part  11  instead 
I  only  7  CFR  part  11,  subpart  A. 

4teS:  Effective  on  July  23, 1999. 

IR  FURTHER  INFORMATION  CONTACT:  L. 

^njamin  Yoimg,  Jr.,  General  Law 

'  >ision.  Office  of  the  General  Counsel, 

lited  States  Department  of 

riculture,  STOP  1415, 1400 

dependence  Avenue  SW,  Washington. 

:  20250-1415;  202/720-4076;  e-mail: 

ajamin.yoimg@usda.gov. 

EMENTARY  INFORMATION:  USDA 
[^blished  the  final  NAD  rules  of 
cedure  on  June  23. 199d,  (64  FR 
367),  inadvertently  revising  all  of  7 
~:  part  11  instead  of  only  7  CFR  part 
l|,  subpart  A,  which  contained  the 
iterim  final  NAD  rules  of  procedure. 
T  l^s  correction  revises  the  final  rule  for 
tlife  NAD  rules  of  procedure  published 
o  i  Jime  23, 1999  to  revise  only  7  CFR 
ppplll.  subpart  A. 

1  the  final  rule  for  the  NAD  rules  of 
prbcedure  published  on  June  23. 1999. 
(^4  FR  33367).make  the  following 
corrections.  On  page  33373,  in  the  first 
c(  )iumn,  revise  the  amendatory 
ii  itructions  to  read  as  follows: 

|l)  1.  The  heading  of  part  11  is  revised 
tcj  read  "NATIONAL  APPEALS 
DIlaSION". 


(2)  2.  Subpart  A  of  Part  11  is  revised 
to  read  as  follows: 

On  page  33373,  in  the  first  colimm, 
make  the  following  editorial  corrections: 

(1)  Add  "Subpart  A— National 
Appeals  Division  Rules  of  Procedure" 
following  the  heading  of  the  part  in  the 
table  of  contents; 

(2)  Add  "Subpart  A— National 
Appeals  Division  Rules  of  Procedure" 
before  the  authority  citation. 

Done  at  Washington,  DC,  this  30th  day  of 
July,  1999. 

Dan  Ghckman, 

Secretary  of  Agriculture. 

[FR  Doc.  99-20290  Filed  8-6-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  101, 102, 105, 112, 113, 
116,  and  124 

[Docket  No.  97-117-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products  and  Patent  Term 
Restoration;  Nonsubstantive  Technical 
Changes 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  our 
regulations  regarding  veterinary 
biological  products  to  reflect  the  transfer 
of  the  Animal  and  Plant  Health 
Inspection  Service's  veterinary  biologies 
functions  to  the  Veterinary  Services 
program  area  and  to  update  the 
addresses  provided  for  staffs  within  the 
Center  for  Veterinary  Biologies.  We  are 
also  making  several  nonsubstantive 
changes  to  the  regulations  to  correct 
errors,  omissions,  or  inconsistencies. 
EFFECTIVE  DATE:  August  9,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  A.  Espeseth,  Special  Assistant  to 
the  Deputy  Administrator,  VS,  APHIS, 
4700  River  Road  Unit  148,  Riverdale. 
MD  20737-1231;  (301)  734-8245. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  regulations  in  9  CFR  parts  101 
through  118  (referred  to  below  as  the 
regulations)  contain  provisions 
implementing  the  Virus-Serum-Toxin 
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Act,  as  amended  (21  U.S.C.  151-159). 
The  regulations  in  9  CFR  part  124 
contain  procedural  requirements  for 
patent  extensions  for  veterinary 
biologies  under  35  U.S.C.  156.  We  have 
made  several  nonsubstantive  technical 
changes  to  those  regulations  to  update 
their  provisions  and  correct  errors, 
omissions,  or  inconsistencies.  As  part  of 
this  rule,  we  have  made  the  following 
changes: 

1.  We  have  amended  the  addresses 
throughout  the  regulations  to  reflect  the 
current  organizational  affiliation  of  the 
Center  for  Veterinary  Biologies  (CVB) 
staff  within  the  Animal  and  Plant 
Health  Inspection  Service  and  the 
relocation  of  most  of  the  CVB's 
Licensing  and  Policy  Development  staff 
to  new  offices  in  Ames,  lA. 

2.  In  part  101,  we  have  amended  the 
definition  of  regulations  to  reflect  the 
1987  addition  of  part  118  and  the 
definition  of  Virus-Serum-Toxin  Act  to 
reflect  the  1987  amendments  to  that  act. 

3.  We  have  amended  §  113.35(f)  so 
that  it  refers  to  the  labeling 
requirements  that  are  set  forth  in  ' 

§  112.7(g).  That  paragraph  had 
incorrectly  stated  that  those 
requirements  were  in  §  112.7(h). 

4.  In  §§113.327  and  113.452, 
information  was  missing  from  the  tables 
found  in  each  section.  In  the  table  in 

§  113.327,  the  words  "or  less"  were  not 
included  after  each  of  the  numbers 
provided  in  the  column  titled  "Failures 
for  satisfactory  serials"  and  the  words 
"or  more"  were  not  included  after  each 
of  the  numbers  provided  in  the  column 
titled  "Failures  for  unsatisfactory 
serials."  In  §  113.452,  the  numbers 
indicating  which  stage  of  testing  (i.e.,  1 
or  2)  and  the  number  of  vaccinates  in 
each  stage  (40)  were  missing  from  the 
table  despite  the  presence  of  titled 
columns  for  each  set  of  niunbers.  We 
have  corrected  both  tables  in  this  rule. 

5.  hi  §§113.331  and  113.332.  we  have 
removed  the  word  "log"  from  where  it 
appeared  incorrectly  before  the  niunbers 
10"'  and  1002. 

6.  Paragraph  (a)  of  §  113.451  referred 
to  the  National  Bureau  of  Standards.  We 
have  updated  the  reference  to  reflect 
that  agency's  current  name,  the  National 
Institute  of  Standards  and  Technology. 

7.  Paragraph  (b)  of  §  124.1  refers  to  the 
Patent  and  Trademark  Office  (PTO) 
regulations  concerning  patent  term 
extension.  We  have  updated  the  citation 
provided  for  those  PTO  regulations  to 
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reflect  the  1995  addition  of  two  sections 
to  "Subpart  F— Extension  of  Patent 
Term"  (37  CFR  1.710  through  1.791). 

8.  In  §§  124.32  and  124.43,  we  have 
removed  outdated  references  to  the 
"Assistant  Secretary  for  Nfarketing  and 
hispection  Services"  and  have  replaced 
them  with  the  ciuient  title,  "Under 
Secretary  for  Marketing  and  Regulatory 
Programs." 

This  rule  relates  to  internal  agency 
management  and  includes  technical 
amendments.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportimity  to 
comment  diereon  are  not  required,  and 
this  rule  may  be  made  effective  less  than 
30  days  after  publication  in  the  Federal 
RegiatBr.  Further,  since  this  rule  relates 
to  internal  agency  uianagemeul  and 
includes  technical  corrections,  it  is 
exempt  firom  the  provisions  of  Executive 
Order  12866  and  Executive  Order 
12988.  Finally,  this  subfdct  is  not  a  rule 
as  defined  by  Public  Law  96-354,  the  - 
Regulatory  Flexibility  Act,  and  thus,  is 
exempt  from  the  provisions  of  that  Act. 

Paperwork  Redaction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

9  CFR  Part  101 

Animal  biologies. 

9  CFR  Part  102 

Animal  biologies.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  105 

Animal  biologies. 

9  CFR  Part  112 

Animal  biologies.  Exports,  Imports, 
Labeling,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

9  CFR  Part  113 

Animal  biologies.  Exports,  Imports, 
Reporting  and  recordkeeping 
requirements. 

9  CFR  Part  116 

Animal  biologies.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  124 
Animal  biologies.  Patents. 

Accordingly,  we  are  amending  9  CFR 
parts  101, 102, 105, 112. 113, 116,  and 
124  as  follows: 


PART  101— OEHNITIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22, 
2.80,  and  371.2(d). 

2.  In  §  101.2,  the  definitions  of 
Regulations  and  Virus-Serum-Toxin  Act 
are  revised  to  read  as  follows: 

flOIJi    Administrative  Tenninology. 

***** 

Regulations.  The  provisions  in  parts 
101  through  118  of  this  subchapter. 

•        *        *        •        • 

Vims-Semm-toxin  Act.  The  Act  of 
March  4, 1913,  37  Stat.  832-833;  as 
amended  December  23, 1985,  Public 
Law  99-138,  99  Stat.  1654  1655;  and  as 
further  amended  September  28, 1988, 
Public  Law  100-449, 102  Stat.  1868;  21 
U.S.C.  151-159. 


PART  102— LICENSES  FOR 
BIOLOGICAL  PRODUCTS 

3.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22, 
2.80.  and  371.2(d). 

f  102.5    [Amended] 

4.  In  §  102.5(e),  in  the  second 
sentence,  remove  the  words  "Animal 
and  Plant  Health  Inspection  Service. 
Biotechnology.  Biologies,  and 
Environmental  Protection,  Veterinary 
Biologies,  4700  River  Road  Unit  148. 
Riverdale.  Maryland  20737-1237"  and 
add,  in  their  place,  the  words  "Director, 
Center  for  Veterinary  Biologies, 
Licensing  and  Policy  Development,  510 
South  17th  Street,  Suite  104,  Ames,  lA 
50010-8197". 

PART  106— SUSPENSION, 
REVOCATION,  OR  TERMINATION  OF 
BIOLOGICAL  LICENSES  OR  PERMITS 

5.  The  authority  citation  for  part  105 
continues  to  read  as  follows: 

Authority:  21  U.S.C  151-159;  7  CFR  2.22, 
2.80,  and  371.2(d). 

S  105.1    [Amended] 

6.  In  §  105.1(a)(1),  remove  the  number 
"117"  and  add,  in  its  place,  the  number 
"118". 

PART  112— PACKAGING  AND 
LABEUNG 

7.  The  authority  citation  for  part  112 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  »i22. 
2.80.  and  371.2(d). 


§112.5    [Amended] 

8.  In  §  112.5(d)(2)(ii),  in  th& first 
sentence,  remove  the  words  "Two-or- 
three  part"  and  add,  in  their  j)laee,  the 
words  "Two-or  three-part". 

1112.6    [Amended] 

9.  In  §  112.6(c),  introductory  text,  in 
the  fourth  sentence,  remove  the  words 
"more  then"  and  add,  in  their  place,  the 
words  "more  than". 

PART  1 13-STANDARD 
REQUIREMENTS 

10.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22, 
2.80.  and  371.2(d). 

1113.35    [Amended]  - 

11.  In  §  113.35(f),  remove  the  citation 
"§  112.7(h)"  and  add,  in  its  place,  the 
citation  "§  112.7(g)". 

f113.70    [Amended] 

12.  Section  113.70  is  amended  as 
follows: 

a.  In  the  introductory  text,  at  the  end 
of  the  first  sentence,  remove  the  words 
"Pasteurella  Multocida"  and  add,  in 
their  place,  the  words  "Pasteurella 
multocida". 

b.  In  paragraph  (b)(1)  remove  the 
words  "Pasteiuella  Multocida"  and  add, 
in  their  place,  the  words  "Pasteurella 
multocida". 

c.  In  paragraph  (b)(3)  remove  the 
words  "Pasteiuella  multocida"  and  add, 
in  their  place,  the  words  "Pasteurella 
multocida". 

f113.113    [Amended] 

13.  Section  113.113  is  amended  as 
follows: 

a.  In  paragraph  (a)(2),  in  the  third 
sentence,  remove  the  words  "the  Deputy 
Director,  VBFO.  223  South  Wahiut 
Avenue,  Ames,  Iowa  50010"  and  add,  in 
their  place,  the  words  "Director,  Center 
for  Veterinary  Biologies,  Inspection  and 
Compliance,  510  South  17th  Street. 
Suite  104,  Ames,  L\  50010-8197". 

b.  In  paragraph  (a)(3).  in  the  second 
sentence,  remove  the  words  "the  Deputy 
Director,  VBFO,  223  South  Walnut 
Avenue,  Ames,  Iowa  50010"  and  add,  in 
their  place,  the  words  "Director,  Center 
for  Veterinary  Biologies,  Inspection  and 
Compliance,  510  South  17th  Street, 
Suite  104,  Ames,  L\  50010-8197". 

c.  In  paragraph  (e)(2)(iv)(A)  in  the 
second  sentence,  remove  the  words 
"Animal  and  Plant  Health  Inspection 
Service,  Biotechnology.  Biologies,  and 
Environmental  Protection,  Veterinary 
Biologies,  4700  River  Road  Unit  148, 
Riverdale,  Maryland  20737-1237"  and 
add,  in  their  place,  the  words  "Director, 
Center  for  Veterinary  Biologies. 


icensing  and  Policy  Development,  510      the  words  "Bulk  of  and  add,  in  their 
3  outh  1 7th  Street,  Suite  104,  Ames,  lA       place,  the  words  "Bulk  or". 

J\^lr»C»,,>.  M(o^r  un»    ♦  .k  ^*-  ^  §  113.327{d)(2)(ii).  the  table  is 

d.  In  paragraph  (c)(2)(iy){B).  at  the  ^^^  ^  ^j  ^^  f^^^^^^. 

]  aginnuig  ot  the  first  sentence,  remove 

Cumulative  Totals 
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{113^7    Bronchitis  Vacdn*. 

***** 

(d)*  *  * 
(2)*  *  • 
(ii)*  •  * 


Stage 


Num- 
ber of 
chick- 
ens 


25 
50 


Failures  for 

satisfactory 

serials 


2  or  less 
5  or  less 


Failures  for 
unsatisfac- 
tory serials 


4  or  more. 
6  or  more. 


{  {113^1    [Amended] 

15.  In  §  113.331(d)(3),  in  the  second 
i^ntence,  remove  the  word  "log"  both 
1  i  mes  it  appears,  and  add  the  word 

imes"  after  the  niunber  "10°7". 


§113.332    [AmendMq 

16.  In  §  113.332(d)(3),  in  the  second 
sentence,  add  the  word  "times"  after  the 
nimiber  "loo^  ••  and  remove  the  word 
"log"  before  the  number  "lO^"". 

S113.451    [Amended] 

17.  In  §  113.451,  in  the  introductory 
text  of  paragraph  (a),  remove  the  words 
"Bureau  of  Standards"  and  add  the 


words  "Institute  of  Standards  and 
Technology"  in  their  place. 

18.  In  §  113.452(b)(4).  the  table  is 
revised  to  read  as  follows: 

i  113.452    Eiysipekrthrix  RhutlopathiM 
Antibody. 

***** 

(b)*  *  • 
(4)*   *  . 


tij 

! 

* 


Stage 


Number  of 
vaccinates 


40 
40 


Cumulative 
number  of 
vaccinates 


40 
80 


Cumulative  total  number  of 
deaths  for  a  satisfactory  test 


6  or  less  .. 
12  or  less 


Cumulative 
total  numt>er 
of  deaths  for 
an  unsatis- 
factory test 


11  or  more. 
13  or  more. 


IfjIiRT  116— RECORDS  AND  REPORTS 

19.  The  authority  citation  for  part  116 
(jdntinues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22. 
JO,  and  371.2(d). 


20.  In  §  116.5,  paragraph  (b)  is  revised 
read  as  follows: 


16.5    Reports. 

*        *        * 


4 

f(b)  If,  at  any  time,  there  are 
i:  idications  that  raise  questions 
r  awarding  the  piuity,  safety,  potency,  or 
e  fncacy  of  a  product,  or  if  it  appears  that 
t  ijere  may  be  a  problem  regarding  the 

iparation,  testing,  or  distribution  of  a 
pliloduct  the  licensee,  permittee,  or 
foreign  manufacturer  must  immediately 
n  otify  the  Animal  and  Plant  Health 
I  ikpection  Service  concerning  the 
c  i|t:umstances  and  the  action  taken,  if 
a  dy.  Notification  may  be  made  by  mail 
to  I  Director,  Center  for  Veterinary 
Eijologics,  Inspection  and  Compliance, 
sac  South  17th  Street,  Suite  104,  Ames, 
LV  50010-8197;  by  electronic  mail  to 
c  b*  3®usda.gov;  by  fax  to  (515)  232-7120; 
ojrby  telephone  to  (515)  232-5785. 


PART  124— PATENT  TERM 
RESTORATION 

21.  The  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  35  U.S.C.  156;  7  CFR  2.22,  2.80, 
and371.2(m). 

§124.1    [Amended] 

22.  In  §  124.1(b),  remove  the  number 
"1.785"  and  add  the  number  "1.791"  in 
its  place. 

§124.22    [Amwided] 

23.  In  §  124.22,  in  the  introductory 
text  of  paragraph  (a),  remove  the  words 
"the  Animal  and  Plant  Health 
Inspection  Service,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  Veterinary  Biologies,  4700 
River  Road  Unit  148,  Riverdale, 
Maryland  20737-1237"  and  add,  in 
their  place,  the  words  "Director,  Center 
for  Veterinary  Biologies,  Licensing  and 
Policy  Development,  510  South  17th 
Street,  Suite  104,  Ames,  lA  50010- 
8197". 

§124.32    [Amended] 

24.  In  §  124.32(a),  in  the  first 
sentence,  remove  the  words  "Assistant 
Secretary  for  Marketing  and  Inspection 
Services"  and  add,  in  their  place,  the 


words  "Under  Secretary  for  Marketing 
and  Regulatory  Programs  "^ 

§124.40    [AmendMq 

25.  In  §  124.40(b)(3),  remove  the 
words  "Animal  and  Plant  Health 
Inspection  Service,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  Veterinary  Biologies,  470t^i) 
River  Road  Unit  148,  Riverdale, 
Maryland  20737-1237"  and  add,  in 
their  place,  the  words  "Director,  Center 
for  Veterinary  Biologies,  Licensing  and 
Policy  Development,  510  South  17th 
Street,  Suite  104.  Ames.  lA  50010- 
8197". 

§124.43    [AmwHtod] 

26.  In  §  124.43,  in  the  first' sentence, 
remove  the  words  "Assistant  Secretary 
for  Marketing  and  Inspection  Services" 
and  add,  in  their  place,  the  words 
"Under  Secretary  for  Marketing  and 
Regulatory  Programs". 

Done  in  Washington,  DC.  this  4th  day  of 
August  1999. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-20444  Filed  8-6-99;  8:45  am) 
BILLINQ  COOE  3410-34-U 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  612, 614  and  618 
RIN3052-AB85 

Standards  of  Conduct;  Loan  Policies 
and  Opsrations;  General  Provisions; 
Regulatory  Burden 

agency:  Farm  Credit  Administration 

(FCA). 

ACTION:  Direct  final  ride  with 

opportunity  to  comment. 

SUMMARY:  This  direct  final  rule  reduces 
regulatory  burden  on  the  Farm  Credit 
System  (FCS  or  System)  by  repealing  or 
amending  16  regulations.  These 
revisions  provide  System  banks  and 
associations  with  greater  flexibility 
concerning  loan  saJes,  agricultural 
secondary  market  activities,  loans  to 
insiders,  letters  of  credit,  information 
programs,  travel  expenses,  and 
disclosing  borrower  information  during 
litigation. 

DATES:  Unless  we  receive  significant 
adverse  comment  by  September  8, 1999, 
these  regulations  will  be  effective  30 
days  after  publication  in  the  Federal 
Register  during  which  either  or  both 
Houses  of  Congress  are  in  session.  We 
will  publish  notice  of  the  effective  date 
in  the  Federal  Register.  If  we  receive 
significant  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule,  and  that  provision  may  be 
addressed  separately  from  the 
remainder  of  the  rule,  we  will 
withdrawal  that  amendment,  paragraph, 
or  section  and  adopt  as  final  those 
provisions  of  the  rule  that  are  not  the 
subject  of  a  significant  adverse 
conunent  In  such  a  case,  we  would  then 
tell  you  how  we  expect  to  continue  with 
further  rulemaking  on  the  provisions 
that  were  the  subject  of  si^iificant 
adverse  comment 

AOOORESSES:  You  may  send  comments 
by  electronic  mail  to  "reg- 
comn^ca.gov"  or  through  the  Pending 
Regulations  section  of  our  website  at 
"www.fca.gov."  You  may  also  mail  or 
deliver  written  comments  to  Patricia  W. 
DiMuzio,  Director,  Regulation  and 
Policy  Division.  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090  or  fax  them  to 
(703)  734-5784.  You  may  review  copies 
of  all  communications  that  we  receive 
in  the  Office  of  Policy  and  Analysis, 
Farm  Credit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Howard,  Senior  Policy  Analyst,  or 
Dale  Aultman,  PoUcy  Analyst,  Office 
of  Policy  and  Analysis,  Farm  Credit 
Administration,  McLean,  VA  22102- 


5090,  (703)  883-4498,  TDD  (703)  883- 
4444, 
or 

Richard  A.  Katz,  Senior  Attorney,  Office 
of  General  Coimsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020.  TDD  (703)  883- 
4444. 

SUPPLEMENTARY  INFORMATION: 

-I.  Background 

On  August-18, 1998,  we  published  a 
notice  in  the  Federal  Register  that 
invited  you  to  identify  existing 
regulations  and  policies  that  impose 
unnecessary  burdens  on  the  FCS.  See  63 
FR  44176  (Aug.  18. 1998).i  We 
specifically  asked  you  to  focus  on  those 
regulations  and  policies  that  are 
ineffective,  duplicate  other 
governmental  requirements,  or  impose 
burdens  that  are  greater  than  the 
benefits  received.  We  took  this  action  in 
our  continuing  effort  to  improve  the 
regidatory  environment  so  the  System 
can  better  serve  farmers  and  ranchers. 

We  received  30  responses.  Of  this 
total,  20  comment  letters  came  from 
Farm  Credit  associations.  Six  Farm 
Credit  banks  sent  us  seven  comment 
letters.  The  Farm  Credit  Council  (FCC) 
commented  on  behalf  of  its 
membership.  We  also  received 
responses  from  the  Federal  Farm  Credit 
Banks  Fimding  Corporation  and  the 
Federal  Agricultural  Mortgage 
Corponiiion  (Farmer  Mac). 

In  this  first  phase  of  our  effort  to 
reduce  regulatory  burden  on  the  FCS, 
we  are  repealing  or  revising  16 
regulations.  These  regulations  govern: 

•  Loan  sales  by  agricidtural  credit 
banks  (ACBs); 

•  Subordinated  participation  interests 
in  Farmer  Mac  loan  pools; 

•  Loans  to  institution-affiliated 
parties;     * 

•  Letters  of  credit  that  finance 
international  trade; 

•  Informational  programs  at  FCS 
institutions; 

•  Purchases  and  sales  of  personal 
property; 

•  Travel  and  subsistence  expenses  for 
directors,  officers,  and  employees;  and 

•  Disclosure  of  confidential 
information  in  litigation. 

We  plan  to  respond  to  your  other 
concerns  in  futiu«  phases  of  this  project, 
and  currently,  we  are  analyzing  all  the 
issues  that  you  raised. 


n.  Analysis  of  Changes  and  Comments 
by  Section 

A.  Sale  of  Interests  in  Loans  by  ACBs 

We  are  correcting  §  614.4010(f)(1)  so  it 
accurately  reflects  the  statutory 
authority  of  ACBs  to  sell  interests  in 
loans,  llie  amended  regulations  confirm 
that  ACBs  may  sell  interests  in  the  type 
of  long-term  real  estate  mortgages  that 
they  can  make  tmder  section  1.7(a)  of 
the  Farm  Credit  Act  of  1971,  as 
amended  (Act),  to: 

•  System  banks  and  associations  that 
have  authority  to  purchase  such 
interests; 

•  Non-System  lenders;  and 

•  Certified  agricultural  mortgage 
marketing  facilities  for  Farmer  Mac. 

We  emphasize  that  revised 
§614.4010(11(1)  also  permits  ACBs  to 
sell  interests  in  long-term  mortgages  that 
they  purchase  from  other  System 
lenders.  Section  3.1(13)(B)  of  the  Act 
and  amended  §  614.4010(f)(1)  allow 
ACBs  to  sell  interests  in  cooperative, 
rural  utility,  and  international  loans 
only  to  other  Farm  Credit  banks  and 
associations  that  have  authority  to 
purchase  such  loan  interests. 

B.  Subordinated  Participation  Interests 
in  Farmer  Mac  Pools 

We  are  repealing  five  separate 
regulatory  provisions  (§§  614.4000(e)(4). 
614.4010(f)(4),  614.4030(c)(4), 
614.4040(c)(4),  and  614.4050(d)(4))  that 
authorize  Farm  Credit  banks  and 
associations  to  purchase  subordinated 
participation  interests  in  pools  of  loans 
that  are  sold  into  the  Farmer  Mac 
secondary  market.  The  existing 
regulations  carry  out  provisions  of  title 
Vni  of  the  Act  that  Congress  repealed  in 
1996.2  Prior  to  1996,  title  Vm  of  the  Act 
required  Farm  Credit  banks  and 
associations  to  pledge  cash  reserves  or 
hold  subordinated  participation 
interests  in  loans  that  they  pooled  and 
securitized  for  Farmer  Mac.  As 
amended,  title  Vm  of  the  Act  now 
permits,  but  no  longer  requires.  Farm 
Credit  banks  and  associations  to  retain 
subordinated  participation  interests  in 
Farmer  Mac  pools.  With  the  removal  of 
these  regulations,  we  will  continue  to 
review  policy  as  well  as  safety  and 
soundness  issues  related  to 
subordinated  participation  interests  in 
Fanner  Mac  loan  pools. 

C.  Loan  Approvals 

We  received  11  comments  about 
§§  614.4460  and  614.4470,  which 
govern  loans  to  insiders.  Although  the 
Agricultural  Credit  Technical 
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*  On  November  18. 1998,  we  extended  the 
comment  period  to  January  19, 1999.  See  6i  FR 
64013  (Nov.  18,  1998). 


2  Farm  Credit  System  Reform  Act  of  1996:  Pub.  L. 
No.  104-105,  110  Stat.  162  (Feb.  10.  1996). 
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( ]  Directions  Act  of  1988  ^  abolished  the 
( 1  [Strict  boards,  §  614.4460  refers  to  the 
( I  jfunct  boards.  Under  this  regulation, 
( 1  istrict  boards  were  required  to  approve 
( ans  that  System  banks  make  to: 

•  Their  directors  and  employees;  and 

•  FCA  Board  members  and  staff. 
Currently,  §  614.4470  requires  Farm 

Vj  redit  banks  to  approve  loans  that  their 
4^1iated  associations  make  to: 

The  association's  own  directors  and 
4^ployees; 

•  Directors  and  employees  of  a  jointiy 
IE anaged  association;  or 

•  Bank  employees. 
System  banks  and  associations  asked 

1  [i  ( to  update  §  614.4460  and  repeal  the 
I  i)  ink  approval  requirement  in 

614.4470.  These  commenters  believe 

iat  our  regulations  should  only  apply 

large  insider  loans. 

'We  respond  by  replacing  §§  614.4460 

id  614.4470  with  a  single  regulation. 
Final  §  614.4460  requires  your  board  to 
a  I  iprove  all  loans  to: 

Certain  FCA  and  Farm  Credit 
5 ;  'Stem  Insurance  Corporation  (FCSIC) 
eiaployees  who  are  permitted  to  borrow 
f  1  )m  yoiu  institution  under  our 
J  ipplemental  Standards  of  Ethical 
(i<bnduct  regulations  at  5  CFR  parts  4101 

id  4001,  respectively;  * 
Your  directors  and  employees; 
The  directors  and  employees  of 

[other  System  bank  or  association  that 
iihmder  a  joint  management  agreement 
vfjth  yoiu-  institution; 

The  directors  and  employees  of 

|ur  association's  funding  baink;  and 

^  A  cooperative  or  other  legal  entity 
il  pny  of  its  directors,  partners,  or 
e  iiployees  are  also  members  of  your 
b  :wd  of  directors. 

[Your  board  must  also  approve  loans 
to  other  borrowers  if  any  of  these  parties 
has  a  substantial  beneficial  interest  in 
tl  I }  proceeds  or  collateral  of  the  loan. 

When  you  extend  credit  to  insiders 
y  ]  u  must  comply  with  the  Standards  of 
Ccnduct  regulations  in  part  612,  the 
E  i  sclosiuB  regulations  in  part  621,  and 
your  board's  policies.  We  also  require 
your  institution  to  document  all- 
material  facts  about  your  credit 

ilationships  with  any  of  these  parties 
a]  ip  make  it  available,  on  request,  to  the 
's  Office  of  Examination  and  to  the 
a]  >bropriate  officials  of  your  funding 


ub.  L.  100-399.  102  Staf.  1003  (Aug.  17,  1988). 
The  new  regulation  explicitly  refers  to  the 
Si  ^plemental  Standards  of  Ethical  Conduct 
reflations  that  the  FCA  and  FCSIC  Boards  enacted 

1995.  See  60  FR  30781  dune  12,  1995).  Those 
r^jlations  specifically  prohibit  most  FCA  and 
Ft  $IC  employees  from  borrowing  from  System 
in  iiilutions.  For  example,  FCA  and  FCSIC  Board 
miifibers,  examiners,  procurement  personnel,  and 
all  Employees  over  a  certain  civil  service  grade  level 
ca^ot  legally  borrow  from  Farm  Credit  banks  and 
asiciciations. 


The  final  regulation  repeals  the 
requirement  that  bank  boards  approve 
loans  that  their  affiliated  associations 
make  to  insiders.  Our  new  approach 
retains  adequate  controls  on  loans  that 
Farm  Credit  banks  and  associations 
make  to  their  directors  and  employees. 
Currently,  the  boards  of  Farm  Credit 
banks  approve  loans  to  insiders.  Under 
the  new  regidation,  boards  of 
associations  are  similarly  responsible 
for  approving  loans  to  their  insiders. 

The  commenters  suggested  that  our 
regulation  should  require  System  boards 
to  approve  only  insider  loans  that  are 
above  a  minimum  amoimt  established 
by  the  institution's  policy.  We  did  not 
adopt  this  approach  because  board 
approval  of  all  insider  loans  provides 
the  most  independent  and  objective 
approval  process  for  such  loans  at  each 
bank  or  association.  Board  approval  also 
avoids  the  appearance  of  misconduct 
and  impropriety.  Board  approval  of 
even  small  insider  loans  is  appropriate 
and  reassures  customers,  shareholders, 
and  investors  that  the  System  boards 
exercise  diligence  and  independent 
judgment  when  they  carry  out  their 
duties  and  obligations.  Another 
regulation,  §  612.2140(a),  requires 
directors  of  Farm  Credit  banks  and 
associations  to  recuse  themselves  from 
board  deliberations  on  their  own  loans. 

We  are  repealing  §  614.4450  on  oiu 
own  initiative.  This  regulation 
originally  carried  out  provisions  of  the 
Act  that  authorized  the  FCA  to  . 
supervise  and  approve  the  lending 
activities  of  all  System  banks  and 
associations.5  After  the  Farm  Credit  Act 
of  1985  ^  repealed  this  authority  and 
converted  the  FCA  into  an  arms-length 
regulator,  we  amended  §  614.4450  to 
state  that  "authority  for  loan  approval  is 
vested  in  the  Farm  Credit  banks  and 
associations."  This  rule  is  no  longer 
needed  because  it  neither  implements 
the  Act  nor  promotes  the  System's 
safety  and  soimdness. 

D.  Letters  of  Credit 

Existing  §  614.4720  allows  banks  for 
cooperatives  (BCs)  and  ACBs  to  issue 
and  confirm  letters  of  credit  that  finance 
international  trade  in  agricultural 
commodities  and  farm  supplies.  The 
final  provision  of  this  regulation, 
§  614.4720(g),  requires  BCs  and  ACBs  to 
charge  fees  for  issuing  letters  of  credit. 
We  repeal  it  because  we  believe  that  this 
should  be  a  business  decision  of  BCs 
and  ACBs.  We  retain  all  other 
provisions  of  this  regulation  because  we 
believe  they  continue  to  promote  safe 


5  See  38  FR  2783740ct.  9,  1973). 
"Pub.  L.  No.  99-205,  99  Stat.  1678  (Dec.  23. 
1965). 


and  soimd  international  banking 
practices  at  BCs  and  ACBs. 

E.  Conducting  Info'tnation  Pmgrams 

The  FCC,  one  association,  and  two 
Farm  Credit  Banks  asked  us  to  repeal 
§618.8210,  which  requires  FCS 
institutions  to  maintain  progreuns  that 
inform  farmers  and  other  members  of 
the  public  about  FCS  organization, 
functions,  and  services.  The 
commenters  believe  that  our  regulations 
should  not  tell  System  institutions  to 
conduct  informational  programs. 
Instead,  they  suggested  that  each  System 
bank  or  association  address  this  issue  in 
its  operational  program.  We  agree  that 
business  goals  provide  an  effective 
incentive  for  System  banks  and 
associations  to  market  their  services  to 
potential  cuslumers.  We  repeal 
§  618.8210  because  it  is  no  longer 
needed. 

F.  Purchases  and  Sales  of  Personal 
Property 

The  FCC,  two  System  banks,  and  an 
association  want  us  to  repeal 
§  618.8250.  The  commenters  remarked 
that  operational  programs  of  System 
lenders,  not  FCA  regulations,  should 
govern  the  purchases  and  sales  of 
personal  property. 

We  respond  by  adjusting  the 
regulatory  requirements  that  apply  to 
the  purchases  and  sales  of  personal 
property  by  your  banks  and 
associations.  One  provision  of 
§618.8250  is  obsolete  because  it 
contains  a  reference  to  the  defunct 
district  boards.  Moreover,  we  agree  that 
your  policies  and  operational  programs, 
rather  than  FCA  regulations,  should 
cover  all  purchases  and  most  sales  of 
personal  property  by  your  bank  or 
association.  However,  we  believe  that 
om  Standards  of  Conduct  regulations  in 
part  612  should  continue  to  govern  the 
sale  of  personal  property  to  your 
directors,  officers,  or  other  employees. 
Oxu  regulatory  requirements  in  part  612 
help  yoiu  institution  avoid  allegations 
of  favoritism  or  fraud  when  you  sell 
personal  property  to  insiders.  We 
rewrote  the  final  sentence  of  §  618.8250 
in  plain  language  and  transferred  it  to 
§  612.2165(b)(7)  in  the  Standards  of 
Conduct  section  of  the  regulations.  This 
provision  requires  your  institution  to 
sell  surplus  personal  property  above  a 
stated  value  to  your  employees  through 
open  competitive  bidding.' 

G.  Travel,  Subsistence,  and  Other 
Related  Expenses 

Four  commenters  suggested  that  we 
repeal  §  618.8270.  This  regulation 
requires  the  boards  of  FCS  banks  and 
associations  to  develop  written  policies. 
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keep  records,  and  audit  the  travel, 
subsistence,  and  other  related  expenses 
of  their  directors,  officers,  and 
employees.  The  commenters  assert  that 
this  regulation  imposes  imnecessary 
burdens  on  PCS  institutions.  They  point 
out  that  System  banks  and  associations 
already  address  this  issue  in  their 
operational  plans. 

We  have  decided  to  repeal  §  618.8270 
because  other  regulations  already  cover 
the  travel  and  subsistence  expenses  of 
directors,  officers,  and  employees  of 
yova  institutions.  For  example, 
§  618.8430  requires  your  bank  or 
association  to  establish  effective  internal 
controls  over  their  operations. 
Additionally,  §611.400  implements 
section  4.21  of  the  Act,  which  governs 
compensation  for  the  FCS  bank 
directors.  Our  uxdiuiiieis  will  continue 
to  review  the  travel,  subsistence,  and 
related  expenses  of  System  bank 
directors  in  the  normal  examination 
process. 

H.  Production  of  Documents  and 
Testimony 

One  Farm  Credit  bank  asked  us  to 
amend  $  618.8320(b)(7),  and  two  Farm 
Credit  banks  and  two  associations 
wanted  us  to  repeal  §  618.8330.  These 
regulations  govern  the  discloswe  of 
dociunents  and  testimony  in  litigation. 
Some  commenters  objected  to  the  cost 
of  hiring  an  attorney  to  contest  orders  to 
produce  documents  or  testimony.  All 
commenters  believe  that  our  regulations 
should  not  limit  their  options  on  how 
best  to  respond  to  court  orders. 

We  continue  to  believe  that 
regulations  governing  the  production  of 
confidential  information  during 
litigation  are  necessary.  However,  we 
revised  oui  regulations  to  better  balance 
your  borrowers'  rights  to  confidentiality 
with  your  need  for  greater  flexibility  in 
disclosing  information  during  litigation. 
We  combined  both  provisions  into  a 
single  regulation,  §618.8330.  and 
rewrote  it  in  plain  language. 

Final  §  618.8330(a)  allows  your  bank 
or  association  to  disclose  confidential 
information  about  a  borrower  (or  a 
successor  in  interest)  if  yoiu  institution 
is  in  litigation  with  tiiat  borrower  or  his 
or  her  successor.  Without  this  provision, 
yoiu  institution  would  have  no 
authority  to  produce  confidential 
information  about  a  borrower  who  is  in 
litigation  with  you. 

Final  §  618.8330(b)  allows  your  bank 
or  association  to  disclose  confidential 
information  imder  the  lawful  order  of  a 
court  if  the  Government  or  your 
institution  is  not  a  party  to  the 
litigation.  As  a  result,  you  do  not 
automatically  have  to  contest  every 
order  to  produce  dociunents  or 


testimony.  You  may  release  confidential 
borrower  information  as  defined  by 
§  618.8320(a)  only  if  a  judge  issues  the 
order.  We  believe  that  this  requirement 
is  important  because  the  judge  is 
impartial  and  can  fairly  decide  whether 
the  litigant  needs  the  confidential 
information  in  your  possession. 

m.  Direct  Final  Rule 

We  are  revising  or  repealing  these 
regulations  by  a  direct  final  rulemaking. 
The  Administrative  I*rocedure  Act,  5 
U.S.C.  551-59,  et  seq.  (APA),  supports 
direct  final  rulemaking,  which  is  a 
streamlined  technique  for  Federal 
agencies  to  enact  noncontroversial 
regulations  more  quickly,  without  the 
usual  notice  and  comment  period.  This 
process  enables  us  to  reduce  the  time 
and  resources  we  need  to  develop, 
review,  clear,  and  publish  a  final  rule 
while  still  affording  the  public  an 
opportunity  to  comment  on  or  object  to 
the  rule. 

In  a  direct  final  rulemaking,  we  notify 
you  the  rule  wiU  become  final  on  a 
specified  future  date  unless  we  receive 
significant  adverse  comment  during  the 
comment  period.  If  we  receive 
significant  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule,  and  that  provision  may  be 
addressed  fiom  the  remainder  of  the 
rule,  we  will  withdraw  that  amendment, 
paragraph,  or  section  and  adopt  as  final 
those  provisions  of  the  rule  that  are  not 
the  subject  of  a  significant  adverse 
comment.  In  such  a  case,  we  would  then 
tell  you  how  we  expect  to  continue  with 
further  rulemaking  on  the  provisions 
that  were  the  subject  of  significant 
adverse  comment. 

A  significant  adverse  conunent  is  one 
where  a  commenter  explains  why  the 
rule  would  be  inappropriate  (including 
challenges  to  its  underlying  premise  or 
approach),  inefiiective.  or  imacceptable 
without  a  change.  In  general,  a 
significant  adverse  comment  would 
raise  an  issue  serious  enough  to  warrant 
asubstantive  response  from  the  agency 
in  a  notice-and-comment  rulemaking. 

Direct  final  rulemaking  is  justified 
under  section  553(b)(B)  of  the  APA. 
Section  553(b)(B)  is  thrAPA"r"good 
cause"  exemption  that  allows  an  agency 
to  omit  notice  and  comment  on  a  rule 
when  it  finds  "that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  In  direct  final  rulemaking,  the 
agency  finds  the  rule  is  straightforward 
and  noncontroversial  to  make  normal 
notice  and  conunent  unnecessary  under 
the  APA.  However,  rather  than 
eliminating  public  comment  altogether, 
which  is  permissible  under  section 
553(b)(B),  the  agency  gives  the  public  an 


opportxmity  to  rebut  the  agency's 
conclusion  that  public  input  on  the  rule 
is  unnecessary. 

We  believe  that  a  direct  final 
rulemaking  is  the  proper  method  for 
repealing  or  revising  these  regulations 
that  place  lumecessary  regulatory 
burden  on  FCS  institutions.  For  these 
reasons,  we  do  not  anticipate  significant 
adverse  comment  on  this  rule.  If  we 
receive  no  significant  adverse  comment, 
we  will  publish  our  regular  notice  of  the 
effective  date  of  the  rule  following  the 
required  Congressional  waiting  period 
under  section  5.17(c)(1)  of  the  Act. 

Listof  Sttb|ect8 

12  CFR  Part  612 

Agriculture,  Banks,  banking.  Conflict 
of  interests.  Rural  areas. 

12  CFR  Part  614 

AgricUltiue,  Banks,  banking,  Flood 
insurance.  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

12  CFR  Part  618 

Agriculture.  Archives  and  records. 
Banks,  banking.  Insurance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

For  the  reasons  stated  in  the 
preamble,  the  Farm  Credit 
Administration  amends  parts  612,  614, 
and  618  of  chapter  VI,  tide  12  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  612— STANDARDS  OF 
CONDUCT 

1.  The  authority  citation  for  part  612 
continues  to  read  as  follows: 

Authority:  Sees.  5.9,  5.17,  5.19  of  the  Farm 
Credit  Act  (12  U.S.C.  2243.  2252,  2254). 

2.  Amend  §  612.2165  by  adding  the 
following  sentence  to  the  end  of 
paragraph  (b)(7): 

1612^165    Poilcie*  and  procedures. 

***** 

(b)  •  *  * 

(7)  *  *  *  Farm  Credit  institutions 
must  use  open  competitive  bidding 
whenever  they  sell  siuplus  property 
above  a  stated  value  (as  established  by 
the  board)  to  their  employee^. 


PART  614— LOAN  POLiaES  AND 
OPERATIONS 

3.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4012a,  4104a,  4104b, 
4106.  and  4128;  sees.  1.3. 1.5, 1.6, 1.7, 1.9. 
1.10,  1.11.  2.0.  2.2,  2.3.  2.4.  2.10.  2.12.  2.13. 
2.15,  3.0,  3.1,  3.3,  3.7.  3.8,  3.10.  3.20,  3.28, 
4.12.  4.12A.  4.13.  4.13B.  4.14.  4.14A.  4.14C. 
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i   14D.  4.14E,  4.18.  4J8A,  4.19,  4.25.  4.26, 
1 .27,  4.28,  4.36,  4.37,  5.9,  5.10,  5.17,  7.0,  7.2, 
^6,  7.8,  7.12,  7.13,  8.0,  8.5  of  the  Farm  Credit 
^ct  (12  U.S.C.  2011,  2013.  2014,  2015,  2017, 
2918,  2019,  2071,  2073,  2074,  2075,  2091, 
2  093,  2094,  2097,  2121,  2122,  2124,  2128, 
2129,  2131,  2141,  2149,  2183,  2184,  2199, 
2  201,  2202,  2202a,  2202c,  2202d,  2202e, 
2206,  2206a,  2207,  2211,  2212,  2213,  2214, 
2219a,  2219b,  2243,  2244,  2252,  2279a, 
2279a-2.  2279b,  2279c-l,  2279f.  2279f-l, 
J279aa,  2279aa-5);  sec.  413  of  Pub.  L.  100- 
2  33,  101  Stat.  1568,  1639. 

I  ubpart  A— Lending  Authorities 

i|614.4000    [AmendMl] 

4.  Remove  §  614.4000(e)(4). 

5.  Amend  §  614.4010  by  removing 

]  aragraph  (f)(4)  and  revising  paragraph 
)(1)  to  read  as  follows: 

)|b14.4010    Agricultural  credit  bank*. 

*        •        •        *        » 


(f)*  *  * 

(1)  Subject  to  subpart  H  of  this  part, 
i  I  »ricultural  credit  banks  may  sell 
;  I  iterests  in  real  estate  mortgage  loans 

lentified  in  paragraph  (a)  of  this 

iction  to  Farm  Credit  System 

istitutions  authorized  to  purchase  such 
iaterests,  other  lenders,  and  certified 
i  igricultiu-al  mortgage  marketing 
i  acilities  for  the  Federal  Agricultural 
]  Mortgage  Corporation.  Agricultural 
credit  banks  may  also  sell  interests  in 
tbe  types  of  loans  listed  in  paragraph  (d) 
<  If  this  section  to  other  Farm  Credit 
*  I  astern  institutions  that  are  authorized 
t  c  purchase  such  interests. 


11(14.4090    [Amended] 

6.  Remove  §  614.4030(c)(4). 

f  1 114.4040    [AmendMf] 

7.  Remove  §  614.4040(c)(4). 

1^14.4050    [Amended] 

8.  Remove  §  614.4050(d)(4). 

9.  Revise  subpart  M  to  read  as  follows: 

iiiijpart  M— iuMn  Approval 
iMiuirements 

•t14.4460    Approval  of  loans  to  affiliated 
r4rties. 

j(a)  With  approval  of  your  board,  your 
bank  or  association  may  lend  to  the 
f  flowing  parties  in  accordance  with 
(art  612  of  this  chapter  and  the  policies 
c  fi  your  board  of  directors: 

p)  Farm  Credit  Administration 
e  t  iployees  permitted  to  borrow  from 
y  cur  institution  under  5  CFR  4101.104; 

(2)  Farm  Credit  System  Insurance 
C  orporation  employees  permitted  to 
bqrrow  frt)m  your  institution  under  5 
"HR  4001.104;      . 

,3)  Your  directors  and  employees; 
4)  The  directors  or  employees  of 
a  1  other  bank  or  association  under  a 


joint  management  agreement  with  your 
institution; 

(5)  The  directors  or  employees  of  your . 
funding  bank  if  you  are  an  association; 

(6)  A  cooperative  or  other  legal  entity 
if  any  of  its  directors,  partners,  or 
employees  are  also  members  of  your 
board  of  directors;  and 

(7)  Other  borrowers  if  any  of  the 
parties  identified  in  this  section  are: 

(i)  Recipients  of  the  loan  proceeds; 

(ii)  Stockholders  or  other  equity 
owners  of  the  borrower  and  they  have 
a  significant  interest  in  the  loan  funds 
or  collateral;  or 

(iii)  Endorsers,  guarantors  or 
comakers  on  the  credit. 

(b)  Your  bank  or  association  must 
document  all  material  facts  about  the 
credit  relationship  with  any  of  these 
parties  and  make  the  documentation 
available,  on  request,  to  our  Office  of 
Examination  and  to  the  funding  bank. 

Suljpart  O— Bania  for  Cooperatives 
and  Agricultural  Credit  Banits 
Rnancing  International  Trade 

§614.4720    [Amended] 

10.  Remove  §  614.4720(g). 

PART  618— GENERAL  PROVISIONS 

11.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 

Authority:  Sees.  1.5. 1.11. 1.12,  2.2,  2.4, 
2.5,  2.12.  3.1.  3.7,  4.12,  4.13A,  4.25,  4.29,  5.9, 
5.10,  5.17  of  the  Farm  Credit  Act  (12  U.S.C. 
2013,  2019,  2020,  2073.  2075,  2076,  2093, 
2122,  2128,  2183,  2200,  2211,  2218,  2243, 
2244.  2252). 

Subpart  F— Miscellaneous  Provisions 

§§618.8210-618.8270    [Removed  and 
Reserved] 

12.  Remove  and  reserve  subpart  F, 
consisting  of  §§  618.8210  through 
618.8270. 

Sutipart  G— Releasing  Information 

§618.8320    [Amended] 

13.  Amend  §618.8320  as  follows: 

a.  Remove  paragraph  (b)(7);  and 

b.  Redesignate  paragraphs  (b)(8),  (b)(9) 
and  (b)(10)  as  paragraphs  (b)(7),  (b)(8). 
and  (b)(9). 

14.  Revise  §  618.8330  to  read  as 
follows: 

§  61 8.8330    Production  of  documents  and 
testimony  during  litigation. 

(a)  If  your  bank  or  association  is  a 
party  to  litigation  with  a  borrower  or  a 
successor  m  interest,  you  or  your 
directors,  officers,  or  employees  may 
disclose  confidential  information  about 
that  borrower  or  the  successor  in 
interest  dming  the  litigation. 

(b)  If  the  Government  or  your  bank  or 
association  is  not  a  party  to  litigation, 


you  or  yoiu  directors,  officers,  or 
employees  may  produce  confidential 
documents  or  testimony  only  if  a  court 
of  competent  jurisdiction  issues  a  lawful 
order  signed  by  a  judge. 

Dated:  August  2,  1999. 
Vivian  L.  Portis, 

Secretary,  Farm  Credit  Administration  Board. 
(PR  Doc.  99-20323  Filed  8-*-99;  8:45  am] 

BILLING  CODE  6706-01-P 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  614, 616, 618  and  621 

RIN  3052-AB63 

Loan  Policies  and  Operations; 
Leasing;  General  Provisions; 
Accounting  and  Reporting 
Requirements;  Effective  Date 

agency:  Farm  Credit  Administration. 
ACTION:  Notice  of  efifective  date. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  under  parts  614,  616,  618  and  621 
on  June  28, 1999  (64  FR  34514).  This 
final  rule  clarifies  existing  regulations 
and  provides  Farm  Credit  System 
institutions  with  more  regulatory  • 
guidance  about  leasing  activities.  The 
rule  reflects  comments  received  from 
two  public  comment  periods.  In 
accordance  with  12  U.S.C.  2252,  the 
effective  date  of  the  final  rule  is  30  days 
firom  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  August  6,  1999. 

EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  parts  614,  616,  618 
and  621  published  on  June  28,  1999  (64 
FR  34514)  is  effective  August  6, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Hays,  Policy  Analyst,  Office  of 
Policy  Analysis,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4498; 

or 

James  M.  Morris,  Senior  Coimsel,  Office 
of  General  Coimsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020,  TDD  (703)  883- 
4444. 

(12  U.S.C.  2252(a)(9)  and  (10)) 

Dated:  August  3. 1999. 
Vivian  L.  Portis, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  99-20427  Filed  8-6-99;  8:45  am] 
BILUNG  CODE  670S-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Dodwt  No.  99-NM-17-ADr  Amendment 
39-11242;  AD  99-16-07] 

RIN2120-AA64 

Airworthiness  Directives;  Airtxis  Model 
A310  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A310  series  airplanes,  that  requires 
repetitive  inspections  to  detect  cracked 
or  broken  support  brackets  of  the  upper 
wing-to-fuselage  fairings,  and 
replacement  of  any  discrepant  support 
brackets  with  new  brackets.  This 
amendment  also  requires  replacement  of 
the  feuring  seals  with  new,  improved 
seals:  modification  of  the  fairing  panels; 
and  installation  of  new  bulkheads: 
which  constitutes  terminating  action  for 
the  repetitive  inspections.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  fairing  support  brackets,  whifch 
could  result  in  loss  of  the  wing-to- 
fiiselage  fairings  diiring  flight,  and 
consequent  structural  damage  to  the 
airplane. 

DATES:  Effective  September  13, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
13, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rides  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A3 10  series  airplanes  was 
published  in  the  Federal  Register  on 
April  28,  1999  (64  FR  22816).  That 
action  proposed  to  require  repetitive 
inspections  to  detect  cracked  or  broken 
support  brackets  of  the  upper  wing-to- 
fuselage  fairings,  and  replacement  of 
any  discrepant  support  brackets  with 
new  brackets.  That  action  also  proposed 
to  require  replacement  of  the  fairing 
seals  with  new,  improved  seals; 
modification  of  the  fairing  panels;  and 
installation  of  new  bulkheads;  which 
would  constitute  terminating  action  for 
the  repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  47  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
reqxiired  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
o[>erators  is  estimated  to  be  $5,640,  or 
$120  per  airplane,  per  inspection  cycle. 

It  mil  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  modification,  and 
installation,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $1,690  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement,  modification  and 
installation  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $96,350,  or 
$2,050  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  ptirsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  &e 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-16-07    Airbus  Industrie:  Amendment 
39-11242.  Docket  99-NM-17-AD. 

Applicability:  Model  A31O-200  series 
airplanes,  on  which  Airbus  Modification 
4800  or  4906  has  been  accomplished;  and 
Model  A31O-300  series  airplanes  on  which 
Airbus  Modification  11758  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiBed  in  the  preceding  poplicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
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' '  le  request  should  include  an  assessment  of 
iKe  effect  of  the  modification,  aheration.  or 
I  e  pair  on  the  unsafe  condition  addressed  by 
It  is  AD;  and,  if  the  unsafe  condition  has  not 

I  nien  eliminated,  the  request  should  include 
i  ]  lecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
1 1(  icomplished  previously. 
To  prevent  reduced  structural  integrity  of 

I I  e  support  brackets  of  the  upper  wing-to- 

i  iselage  fairing,  which  could  result  in  loss  of 
1 1  e  wing-to-fuselage  fairings  during  flight, 
j  1]  id  consequent  structural  damage  to  the 

I  li  rplane,  accomplish  the  following: 

:  I  itial/Repetitive  Inspections 

(a)  Prior  to  the  accumulation  of  5,000  total 
1  ght  hours  or  within  1,200  flight  hours  after 

I I  e  effective  date  of  this  AD,  whichever 
1 1  ;curs  later:  Perform  a  detailed  visual 

:  I  spection  to  detect  cracked  or  broken 
:  f  pport  brackets  of  the  upper  wing-to- 
:  ilselage  fairings,  in  accordance  with  Airbus 
Sjrvice  Bulletin  A310-53-2O78,  Revision  1, 
1 1  ited  March  24, 1997.  Repeat  the  detailed 
'  sual  inspection  thereafter  at  intervals  not  to 
I !  tceed  2,500  flight  hours. 

I  ]  irrective  Action 

(b)  If  any  discrepancy  is  detected  during 

i  u  ly  inspection  required  by  paragraph  (a)  of 

I I  is  AD,  prior  to  further  flight,  replace  the 
i  screpant  support  bracket  with  a  new 

)  "acket  in  accordance  with  Airbus  Service 
Iiiiletin  A31O-53-2078,  Revision  1,  dated 
:  ti  arch  24, 1997.  Repeat  the  inspection 
\  \  quired  by  paragraph  (a)  of  this  AD 
I  hereafter  at  intervals  not  to  exceed  2,500 
1  ight  hours. 

'  [  enninating  Acticm 

(c)  Within  2  years  after  the  effective  date 

I ) '  this  AD,  accomplish  the  requirements  of 
jiragraphs  (cKl)  and  (c)(2)  of  this  AD. 

(1)  Perform  the  initial  inspection  required 
>  f  paragraph  (a)  of  this  AD  in  accordance 
4ith  Airbus  Service  Bulletin  A310-53-2078, 

vision  1,  dated  March  24, 1997. 

(2)  Replace  the  fairing  seals  with  new, 
proved  seals;  modify  the  fairing  panels; 
d  install  new  bulkheads;  in  accordance 

ith  Airbus  Service  Bulletin  A310-53-2083, 

vision  02,  dated  May  5, 1998. 

iccomplishment  of  these  actions  constitutes 
erminating  action  for  the  repetitive 
aspecUon  requirements  of  this  AD. 

I  Itemative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
iiojustment  of  the  compliance  time  that 

)f  ovides  an  acceptable  level  of  safety  may  be 

;ed  if  approved  by  the  Manager, 
i^temational  Branch,  ANM-116,  FAA, 

ansport  Airplane  Directorate.  Operators 

all  submit  their  requests  through  an 
ibpropriate  FAA  Principal  Maintenance 
1  ispector,  who  may  add  comments  emd  then 
;i  ind  it  to  the  Manager,  International  Branch, 
HNM-116. 

Note  2»  Information  concerning  the 
!  cistence  of  approved  alternative  methods  of 
;  )mpliance  with  this  AD,  if  any,  may  be 
)  itained  from  the  International  Branch, 
^NM-116. 


Special  Flight  Permits 

(e)  Special  flight  permits  may  be 
issued  in  accordance  with  §§  21.197  and 
21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199} 
to  operate  the  airplane  to  a  location 
where  the  requirements  of  this  AD  can 
be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A310-53-2078. 
Revision  1,  dated  March  24, 1997,  and  Airbus 
Service  Bulletin  A310-53-2083,  Revision  02. 
dated  May  5, 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  97-175- 
228(B}  Rl  and  98-450-261(B),  both  dated 
November  18,  1998. 

(g)  This  amendment  becomes  effective 
on  September  13, 1999. 

Issued  in  Renton,  Washington,  on  July  28, 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-20061  Filed  8-6-99;  8:45  am] 

BIUJNQ  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doclwt  No.  9»-NM-180-AD;  Amendnwnt 
39-11243;  AD  99-16-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-<400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nde;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes.  This  action 
requires  repetitive  inspections  of  the 
doubler  on  the  upper  rudder  pedal 
cover  to  determine  whether  it  is 
securely  bonded  to  the  upper  rudder 
pedal  cover,  and  corrective  action,  if 
necessary.  For  airplanes  on  which  the 
doubler  is  seciu-ely  attached  to  the 
upper  rudder  pedal  cover,  this  AD  also 


provides  for  installation  of  two  rivets  to 
retain  the  doubler,  as  an  optional 
terminating  action  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  reports  that  a  disbonded 
doubler  interfered  with  rudder  pedal 
movement.  The  actions  specified  in  this 
AD  are  intended  to  detect  and  correct 
disbonding  of  the  doubler  on  the  upper 
rudder  pedal  cover,  which  could  result 
in  restricted  rudder  pedal  movement 
and  reduced  controllability  of  the 
airplane. 
DATES:  Effective  August  24,  1999.     . 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  24, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  «,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-1 14, 
Attention:  Rules  Docket  No.  99-NM- 
180-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office''of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  R.C. 
Jones,  Aerospace  Engineer,  Systems  and 
.Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1118; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  indicating  that  a 
disbonded  doubler  on  the  upper  rudder 
pedal  cover  interfered  with  the  rudder 
pedal  arm.  The  loose  doubler  restricted 
rudder  pedal  travel  to  about  one-third  of 
the  normal  limits.  The  doubler 
disbonding  may  have  been  caused  by  a 
manufacturing  problem.  This  condition, 
if  not  corrected,  could  result  in 
restricted  rudder  pedal  movement  and 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
27A2378,  dated  July  15, 1999,  which 
describes  procedxu^s  for  repetitive 
inspections  of  the  doubler  on  the  upper 
rudder  pedal  cover  to  determine 
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whether  it  is  securely  bonded  to  the 
upper  rudder  pedal  cover.  If  the  doubler 
is  securely  attached  to  the  upper  rudder 
pedal  cover,  the  alert  service  bulletin 
recommends  performing  repetitive 
inspections  every  500  flight  hours  until 
2  rivets  are  installed  in  the  doubler, 
which  provides  secondary  retention  for 
the  doubler  and  eliminates  the  need  for 
the  repetitive  inspections.  For  airplanes 
where  the  doubler  is  not  securely 
attached  to  the  upper  rudder  pedal 
cover,  the  alert  service  bidletin 
recommends  removal  of  the  doubler 
from  the  upper  rudder  pedal  cover,  and 
corrective  action  within  10  operating 
days.  One  method  of  corrective  action  is 
to  repair  by  boiuiing  a  new  or 
serviceable  doubler  to  the  upper  rudder 
pedal  cover,  and  installing  2  rivets  in 
the  doubler,  which  eliminates  the  need 
for  the  reconunended  actions  of  die  alert 
service  bidletin.  Another  method  of 
corrective  action  is  to  replace  the  upper 
rudder  cover  assembly  with  a  modified 
upper  rudder  cover  assembly  that  has  2 
rivets  installed  in  the  doubler  on  the 
upper  rudder  pedal  cover,  histallation  of 
the  modified  upper  rudder  cover 
assembly  eliminates  the  need  for  the 
recommended  actions  of  the  alert 
service  bulletin.  Accomplishment  of  the 
actions  specified  in  the  alert  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  the  Requirements  of  the 
Ride 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
detect  and  correct  disbonding  of  the 
doubler  on  the  upper  rudder  pedal 
cover,  which  coidd  result  in  restricted 
rudder  pedal  movement  and  reduced 
controllability  of  the  airplane.  This  AD 
requires  repetitive  inspections  of  the 
doubler  on  the  upper  rudder  pedal 
cover  to  determine  whether  it  is 
securely  bonded  to  the  upper  rudder 
pedal  cover,  and  corrective  action,  if 
necessary.  For  airplanes  on  which  the 
doubler  is  securely  attached  to  the 
upper  rudder  pedal  cover,  this  AD  also 
provides  for  installation  of  two  rivets  to 
retain  the  doubler  as  an  optional 
terminating  action  for  the  repetitive 
inspections.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously,  except  as  discussed  below. 

Differmces  Between  This  AD  and  Aleit 
Service  Bulletin 

Operators  should  note  that  the  alert 
service  bulletin  recommends 
installation  of  rivets  in  the  doubler  on 
the  upper  rudder  pedal  cover  within 


5,000  flight  hours;  however,  that  action 
is  considered  optional  in  this  AD.  The 
FAA  is  considering  further  rulemaking 
action  to  require  installation  of  rivets  in 
the  doubler  on  the  upper  rudder  pedal 
cover.  However,  the  planned 
compliance  time  to  require  installation 
of  the  rivets  is  sufficiently  long  so  that 
prior  notice  and  time  for  public 
comment  will  be  practicable. 

Determination  of  Rule's  E£Bective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  ndemaking  action  woidd  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-180-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regidatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regidation  otherwise  woidd  be 
significant  imder  EKDT  Regidatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi'om  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-16-4W    Boeing:  Amendment  39-11243. 
Docket  99-NM-180-AD. 
Applicability:  Model  747-400  series 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  747-27A2378,  dated  July  15, 1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
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r !  )aired  so  that  the  performance  of  the 
n  stuiremeiits  of  this  AD  is  affected,  the 
0  i  rner/operator  must  request  approval  for  an 

1  emative  method  of  compliance  in 
a  ±ordance  with  paragraph  (e)  of  this  AD. 
T  t^e  request  should  include  an  assessment  of 

effect  of  the  modification,  alteration,  or 
r  ibair  on  the  unsafe  condition  addressed  by 
tvls  AD;  and,  if  the  unsafe  condition  has  not 
3n  eliminated,  the  request  should  include 
8t)0cific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
a  ::tomplished  previously.  To  detect  and 
c  street  disbonding  of  the  doubler  on  the 
u  aper  rudder  pedal  cover,  which  could  result 
ii  ilrestricted  rudder  pedal  movement  and 
n  ijluced  controllability  of  the  airplane, 
omplish  the  following: 


pection 

(a)  Within  500  flight  hours  after  the 
rnctive  date  of  this  AD,  perform  an 
ii  ispection  of  the  doubler  on  the  upper 
iidder  pedal  cover  to  determine  whether  the 
bier  is  securely  attached  to  the  upper 
der  pedal  cover,  in  accordance  with 
leing  Alert  Service  Bulletin  747-27A2378, 
ed  July  15, 1999.  If  the  doubler  is  securely 
a^^ched  to  the  upper  rudder  pedal  cover, 
repeat  the  inspection  at  intervals  not  to 
e^eed  500  flight  hours. 

ive  Action 

)  If  the  doubler  is  not  securely  attached 
mthe  upper  rudder  pedal  cover  during  the 
inspections  specified  by  paragraph  (a)  of  this 
prior  to  further  flight,  remove  the 
iubler  from  the  upper  rudder  pedal  cover 
i^|accordance  with  Boeing  Alert  Service 
lletin  747-27A2378,  dated  July  15, 1999. 
thin  10  operating  days  after  removal  of  the 
Iubler,  accomplish  the  requirements  of 
pJBragraph  (b)(l]  or  (b)(2}  of  this  AD,  in 
a  :^ordance  with  the  alert  service  bulletin. 

Note  2:  Operation  of  the  airplane  is 
a  jewed  for  a  period  of  10  operating  days 
V  Ith  the  doubler  removed  from  the  upper 
r  lidder  pedal  cover. 

1)  Repair  by  bonding  the  doubler  to  the 
u  [  per  rudder  pedal  cover  and  installing  2 
r  y  ets  in  the  doubler.  This  constitutes 
t(  ifminating  action  for  the  requirements  of 
t|i)sAD. 

2]  Replace  the  upper  rudder  pedal  cover 
a  ^embly  with  a  modified  upper  rudder 
al  cover  assembly  having  part  number 
U3401-15  through  -18,  as  applicable, 
ich  replacement  constitutes  terminating 
ion  for  the  requirements  of  this  AD. 


c)  As  of  the  effective  date  of  this  AD,  no 
pj^on  shall  install  an  upper  rudder  pedal 
c  :i  ver  assembly  having  part  number 
253U3401-7,  253U3401-10,  253U3401-11  or 
2S3U3401-13. 

tional  Terminating  Action 

d)  Installation  of  2  rivets  in  the  doubler  on 
upper  rudder  pedal  cover  in  accordance 

v|^th  Boeing  Alert  Service  Bulletin  747- 

2378,  dated  July  15, 1999,  constitutes 
tdfminating  action  for  the  repetitive 
ii  itpections  of  paragraph  (a)  of  this  AD. 


Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(fl  Special  flight  permits  may  be  issued  in 
accordance  with  sections  §§  21.197  and    « 
21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  i\D  can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  inspections  and  repairs  shall  be 
done  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-27A2378,  dated  July  15, 
1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fix)m  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
August  24,  1999. 

Issued  in  Renton,  Washington,  on  July  29, 
1999. 

D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-20060  Filed  8-6-99;  8:45  am) 
BMJJNG  CODE  4aiO-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-Niyi-61-AD;  Amendment 
39-11245;  AD  9»-16-10] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes.  This  action 


requires  repetitive  inspections  of  the  E- 
42  satellite  commtmications  (SATCOM) 
rack  and  fuselage  (supporting)  structiue 
to  detect  fatigue  cracking  of  the  area 
surrounding  the  fastener  holes,  and  to 
detect  broken  or  missing  fasteners:  and 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  reports 
indicating  that  fatigue  cracking  and 
broken  and/or  missing  fasteners  were 
foimd  on  the  E-42  SATCOM  equipment 
rack  structure  that  attaches  to  the 
fuselage  structure.  The  actions  specified 
in  this  AD  are  intended  to  detect  and 
repair  fatigue  cracking  of  the  E— 42 
SATCOM  rack  and  its  supporting 
structure,  which  could  result  in  the 
SATCOM  equipment  Mling  from  the 
rack,  loss  of  SATCOM  capabilities, 
injury  to  passengers,  and  reduced 
controllability  of  the  airplane. 
DATES:  Effective  August  24, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  24, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  8, 1999. 

ADDRESSES:  Submit  conmients  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
81-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Flight 
Structures  Inc.,  4407  172nd  Street  NE, 
Arlington,  Washington  98223.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Mowery,  Aerospace  Engineer.  Airframe 
Branch,  ANM-120L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5322;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  indicating  that 
cracking  and  broken  and/or  missing 
fasteners  were  found  on  the  E— 42 
SATCOM  equipment  rack  structure  that 
attaches  to  the  fuselage  structure  on 
several  Boeing  Model  747-300  and  -400 
series  airplanes.  Investigation  revealed 
that  one  of  the  four  stanchions  (i.e.,  a 
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supporting  prop  or  brace)  was  found 
completely  broken  on  two  airplanes 
(one  that  had  accumulated  23,693  total 
flight  hours  and  the  other  with  24,752 
total  flight  hours).  Further  investigation 
revealed  that  the  rigid  joints  of  the 
supporting  structiu*  of  the  E-42 
SATCOM  rack,  coupled  with 
environmental  vibration  of  the  airplane, 
may  have  caused  the  cracking  to  initiate 
in  the  area  surrounding  the  fastener 
holes  (located  at  the  rigid  joints)  of  the 
supporting  structure  of  the  E-42 
SATCOM  rack.  The  FAA  also  has 
received  a  report  indicating  that 
cracking  has  been  detected  on  four 
freighter  airplanes;  one  of  the  airplanes 
had  accumulated  less  than  1,500  total 
flight  hours. 

On  all  airplanes,  the  E-42  SATCOM 
rack  hangs  above  the  main  deck  ceiling. 
On  freighter  airplanes  and  "combi" 
airplanes  (i.e.,  configiu^tions  with 
provisions  for  passenger  seating  and 
cargo  on  the  main  deck),  the  E-42 
SATCOM  rack  is  located  near  rudder 
and  elevator  control  cables,  and  the 
SATCOM  wires  run  above  the  rudder 
and  elevator  control  cables. 

On  all  airplanes,  failure  of  the  rack 
and  its  supporting  structiue  could  result 
in  loss  of  support  for  the  E-42  SATCOM 
equipment,  which  could  lead  to  chafing 
and  arcing  of  the  electrical  wires  and 
loss  of  SATCOM  capabilities.  Such 
failure  also  coidd  result  in  the  following 
unsafe  conditions: 

•  On  passenger-only  airplanes,  the  E- 
42  SATCOM  equipment  could  break 
through  the  ceiling,  which  could  residt 
in  injury  to  passengers. 

•  On  freighter  and  "combi"  airplanes, 
the  E-42  SATCOM  equipment  could  fall 
and  cause  the  SATCOM  wires  to  pull 
and  possibly  break  the  rudder  and/or 
elevator  control  cables,  which  could 
result  in  reduced  controllability  of  the 
airplane.  Failure  of  the  SATCOM  rack 
on  "combi"  airplanes  carrying 
passengers  also  could  result  in  injury  to 
the  passengers. 

Related  Rulemaking 

On  June  22, 1999,  the  FAA  issued  AD 
99-14-04.  amendment  39-11212  (64  FR 
34707,  June  29.  1999).  applicable  to 
certain  Boeing  Model  747-300  and  -400 
series  airplanes,  that  requires  repetitive 
inspections  of  the  E-42  SATCOM  rack 
and  fuselage  (supporting)  structure  to 
detect  cracking  in  the  area  siuroimding 
the  fastener  holes,  and  to  detect  broken 
and  missing  fasteners;  and  corrective 
actions,  if  necessary. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Flight  Structures  Alert  Service  Bulletins 


92FS024-53-A1,  92FS082-53-A1,  and 
94FS409-53-A2,  all  dated  March  2. 
1999.  and  94FS448-53-A1,  dated 
February  12, 1999.  These  alert  service 
bulletins  describe,  among  other  things, 
procedures  for  a  one-time  close  visual 
inspection  of  the  E-42  SATCOM  rack 
and  fuselage  (supporting)  structiue  to 
detect  fatigue  cracking  of  the  area 
surrounding  the  fastener  holes,  and  to 
detect  broken  or  missing  fasteners. 

Explanation  of  Requirements  of  the 
Rule 

Since  ail  tmsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
detect  and  repair  fatigue  cracking  of  the 
E— 42  SATCOM  rack  and  its  supporting 
structure  due  to  environmental 
vibratiou  uf  the  airplane.  Such  fatigue 
cracking  could  result  in  the  SATCOM 
equipment  falling  from  the  rack,  loss  of 
SATCOM  capabilities,  injury  to 
passengers,  and  reduced  controllability 
of  the  airplane.  This  AD  requires 
repetitive  inspections  of  the  E-42 
SATCOM  rack  and  fuselage  (supporting) 
structiu«  to  detect  fatigue  cracking  of 
the  area  surrounding  the  fastener  holes, 
and  to  detect  broken  or  missing 
fasteners;  and  corrective  actions,  if 
necessary.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
applicable  alert  service  bulletin 
described  previously,  except  as 
discussed  below.  This  AD  also  would 
require  reporting  the  findings  of  the 
initial  inspection  to  the  FAA. 

Difieiences  Between  AD  and  Service 
Information 

While  the  alert  service  bulletins  do 
not  specify  that  the  inspection  of  the  E- 
42  SATCOM  rack  and  fiiselage 
(supporting)  structxu«  be  repeated,  this 
AD  would  require  repetitive  inspections 
of  the  E-42  SATCOM  rack  and  fuselage 
(supporting)  structxue,  even  if  fatigue 
cracking  has  been  detected  and 
repaired.  As  stated  previously,  the  rigid 
joints  of  the  SATCOM  rack  coupled 
with  environmental  vibration  of  the 
airplane  could  cause  fatigue  cracking  to 
initiate  in  the  area  surrounding  fastener 
holes.  Furthermore,  an  isolated  repair  of 
an  area  and/or  replacement  of  any 
fastener  does  not  remove  the  unsafe 
condition  for  the  entire  E-42  SATCOM 
rack  and  fuselage  (supporting)  structure. 
In  light  of  these  factors,  the  FAA  has 
determined  that  repetitive  inspection  at 
intervals  not  exceeding  3.000  flight 
hoius.  is  warranted,  and  that  it 
represents  an  appropriate  means  of 
addressing  the  unsafe  condition  while 
allowing  affected  airplanes  to  continue 
to  operate  without  comprising  safety. 


Operators  should  note  that,  although 
the  alert  service  bulletins  specify  repair 
instructions  for  certain  conditions  and 
recommend  that  the  manufacturer  of  the 
SATCOM  rack  be  contacted  for 
disposition  of  certain  other  conditions, 
this  AD  will  require  the  repair  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 

Explanation  of  Compliance  Time 

This  AD  would  require  compliance  in 
terms  of  the  number  of  days  after  the 
effective  date  of  this  AD.  whereas  the 
alert  service  bulletins  (previously 
described)  recommend  compliance 
based  on  the  number  of  flight  hours,  as 
specified  below: 

•  For  airplanes  identified  in  the  alert 
service  bulletin  as  Group  1:  Within  500 
flight  hours  from  receipt  of  alert  service 
bulletin,  or  12,000  flight  hours  since  the 
E-42  SATCOM  rack  was  installed  and 
populated  with  equipment. 

•  For  airplanes  identified  in  the  alert 
service  bulletin  as  Group  2:  Within 
1,000  flight  hours  from  receipt  of  alert 
service  bulletin,  or  20,000  flight  hours 
since  the  E-42  SATCOM  rack  was 
installed  and  populated  with 
equipment. 

This  AD  would  require  that  the  initial 
inspection  be  performed  at  the 
applicable  time,  as  specified  below: 

•  For  airplanes  identified  in  the  alert 
service  bulletin  as  Group  1:  Within  30 
days  after  the  effective  date  of  this  AD. 

•  For  airplanes  identified  in  the  alert 
service  bulletin  as  Group  2:  Within  90 
days  after  the  effective  date  of  this  AD. 

The  FAA  finds  that,  in  view  of  a 
recent  report  indicating  that  cracking 
has  been  detected  on  an  airplane  that 
had  acciunulated  less  than  1,500  total 
flight  hours,  and  because  of  the  safety 
implications  and  consequences 
associated  with  such  cracking,  the 
initial  compliance  time  specified  in  this 
AD  is  appropriate. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufactiuer  has  advised 
that  it  currenUy  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Cost  Impact 

None  of  the  Model  747-400  series 
airplanes  affected  by  this  action  are  on 
the  U.S.  Register.  All  airplanes  included 
in  the  applicability  of  this  rule  currenUy 
are  operated  by  non-U.  S.  operators 
under  foreign  registry;  therefore,  they 
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ai  i  ( not  directly  affected  by  this  AD 
a( :  ion.  However,  the  FAA  considers  that 
tl  I  s  rule  is  necessary  to  ensure  that  the 
u  3fsafe  condition  is  addressed  in  the 
evfent  that  any  of  these  subject  airplanes 
aj  ^  imported  and  placed  on  the  U.S. 
zister  in  the  future, 
should  an  afi^ected  airplane  be 
jorted  and  placed  on  the  U.S. 
jister  in  the  future,  it  would  require 
approximately  3  work  hoiu-s  to 
ai  jpomplish  the  required  inspection,  at 
j  average  labor  rate  of  $60  per  work 
r.  Based  on  these  ligiu^s,  the  cost 
aact  of  this  AD  would  be  $180  per 
ilane,  per  inspection  cycle. 

Keniiination  of  Rule's  Efiiective  Date 

ince  this  AD  action  does  not  affect . 
airplane  that  is  cmrently  on  the 
,  register,  it  has  no  adverse  economic 
act  and  imposes  no  additional 
den  on  any  person.  Therefore,  prior 
ice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
n  ade  effective  in  less  than  30  days  after 
p  Liblication  in  the  Federal  Register. 

Ccmunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
n  :]|tice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
o  >knment  on  this  rule  by  submitting 
siich  wnritten  data,  views,  or  arguments 

£'iey  may  desire.  Commimications 
1  identify  the  Rules  Docket  number 
be  submitted  in  triplicate  to  the 
a(  Udress  specified  under  the  caption 
A  vRESSES.  All  communications 
r(!(:eived  on  or  before  the  closing  date 
f(  n  comments  will  be  considered,  and 
tl  i:  s  rule  may  be  amended  in  light  of  the 
ci  >tnments  received.  Factual  information 
tli^t  supports  the  commenter's  ideas  and 
;estions  is  extremely  helpful  in 
luating  the  effectiveness  of  the  AD 
ion  and  determining  whether 
itional  rulemaking  action  would  be 
led. 
Comments  are  specifically  invited  on 

I  overall  regulatory,  economic, 
}nmental,  and  energy  aspects  of 

!  rule  that  might  suggest  a  need  to 
niodify  the  rule.  All  conmients 
submitted  will  be  available,  both  before 
after  the  closing  date  for  comments, 
in  jthe  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 

rizes  each  FAA-pubUc  contact 
c0ncemed  with  the  substance  of  this  AD 

II  be  filed  in  the  Rules  Docket. 

I  Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
siabmitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
p  vtcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  99-NM-61-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-16-10    Boeing:  Amendment  39-11245. 
Docket  99-NM-61-AD. 

Applicability:  Model  747—400  series 
airplanes  as  listed  in  Flight  Structures  Alert 
Service  Bulletins  92FS082-53-A1.  92FS024- 
53-Al.  .ind  94FS409-53-A2,  all  dated  March 
2. 1999,  and  94FS448-53-A1,  dated  February 
12,  1999;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  th^erformance  of  the 
reqirfrements  of  thisAD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
-this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  repair  fatigue  cracking  of  the 
E— 42  satellite  communications  (SATCXDM) 
rack  and  its  supporting  structure,  which 
could  result  in  the  SATCOM  equipment 
falling  from  the  rack,  loss  of  SATCOM 
capabilities,  injury  to  passengers,  and 
rerliireH  rnntmllahility  nf  the  airplane, 
accomplish  the  following: 

Initial  and  Repetitive  Inspections 

(a)  Perform  a  detailed  visual  inspection  of 
the  E-42  SATCOM  rack  and  fuselage 
(supporting)  structure  to  detect  fatigue 
cracking  of  the  area  surrounding  the  fastener 
holes,  and  to  detect  broken  or  missing 
fasteners,  at  the  time  specified  in  paragraph 
(a)(1)  or  (a)(2)  of  this  AD.  as  applicable;  in 
accordance  with  Flight  Structures  Alert 
Service  Bulletin  92FS082-53-A1,  92FS024- 
53-Al,  or  94FS409-53-A2,  all  dated  March 
2,  1999;  or  94FS448-53-A1,  dated  February 
12,  1999,  as  applicable.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  3,000 
flight  hours. 

(1)  For  all  airplanes  identified  as  Group  1 
in  the  applicable  alert  service  bulletin: 
Inspect  within  30  days  after  the  effective  date 
of  this  AD. 

(2)  For  all  airplanes  identified  as  Group  2 
in  the  applicable  alert  service  bulletin: 
Inspect  within  90  days  after  the  effective  date 
of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation  or 
assembly  to  detect  damage,  failure  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Ac:tions 

(b)  If  any  fatigue  cracking  is  found,  or  if 
any  fastener  is  broken  or  missing  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACO),  FAA,  Transport  Airplane 
Directorate.  Thereafter,  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD,  at 
intervals  not  to  exceed  3,000  flight  hours. 

Reporting  Requirements 

(c)  Submit  a  report  of  the  initial  inspection 
findings  (positive  and  negative)  to  the 
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Manager.  Los  Angeles  AGO.  3960  Paramount 
Boulevard,  Lakewood,  California  90712- 
4137;  telephone  (562)  627-5322;  fax  (562) 
627-5210;  at  the  applicable  time  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  the  AO,  as 
applicable.  The  report  must  include  the 
initial  inspection  results,  a  description  of  any 
discrepancy  found,  the  airplane  serial 
number,  number  of  landings,  and  flight  hours 
on  the  airplane,  and,  when  possible,  sketches 
and  photographs  of  the  inspected  area. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  initial 
inspection  is  accomplished  after  the  effective 
date  of  this  AD:  Submit  the  report  within  10 
days  after  performing  the  inspection  required 
by  paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  initial 
inspection  has  been  accomplished  prior  to 
the  effective  date  of  this  AD:  Submit  the 
report  within  30  days  after  the  effective  date 
of  this  AD. 

Alteniative  Mediods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished,  provided  that  all  the 
equipment  is  removed  frt>m  the  E-42 
SATCOMrack. 

Incorporation  by  Reference 

(f)  The  inspections  shall  be  done  in 
accordance  with  Flight  Structures  Alert 
Service  Bulletin  92FS082-53-A1,  dated 
March  2, 1999;  Flight  Structures  Alert 
Service  Bulletin  92FS024-53-A1.  dated 
March  2, 1999;  Flight  Structures  Alert 
Service  Bulletin  94FS409-53-A2,  dated 
March  2. 1999;  or  Flight  Structures  Alert 
Service  Bulletin  94FS448-53-A1,  dated 
February  12. 1999.  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Flight 
Structiires  Inc.,  4407  172nd  Street  NE, 
Arlington.  Washington  98223.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  Los  Angeles  ACO,  3960 
Paramount  Boulevard,  Lakewood.  California 
90712-4137;  or  at  the  Office  of  the  Federal 


Register,  800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
August  24. 1999. 

Issued  in  Renton.  Washington,  on  July  29. 
1999. 

D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-20059  Filed  8-6-99;  8:45  am) 
BILUNG  CODE  4aiO-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatration 

14  CFR  Part  39 

[DockM  No.  9»-NM-188-AD;  AnwndiTwnt 
39-11246;  AO  99-16-11] 

RiN  2120-AA64 

AlrworHiinesa  Directivea;  Boeing 
Model.737-600,  -700,  and  -800  Seriea 
Airplanea 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nile;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737- 
600,  -700.  and  -800  series  airplanes. 
This  action  requires  a  test  of  the  squib 
circuit  ground  studs  of  the  engine  fire 
extinguisher  bottles  to  measure  the 
resistance,  and  repair  or  replacement  of 
the  groimd  stud  with  a  new  ground 
stud,  if  necessary.  This  amendment  is 
prompted  by  reports  of  improper 
groimding  of  the  squib  circuit.  Such  a 
condition  would  prevent  the  engine  fire 
extinguisher  bottle  from  discharging 
when  commanded,  which  could  resiJt 
in  the  inability  to  extinguish  an  engine 
fire. 
DATES:  Effective  August  24. 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  24, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  8. 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
188-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  imormation  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 


the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Gonzalez,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2682; 
fax  (425)  227-1181. 

SUPPUEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  indicating  that  the 
flight  crew  of  a  Boeing  Model  737-800 
series  airplane  pulled  the  engine  fire 
handle  in  response  to  an  elevated 
exhaust  gas  temperature  indication  on 
the  right  eugine.  Maiuluuduce  personnel 
found  the  fire  handle  turned  to  the  right, 
indicating  that  the  flight  crew  had 
attempted  to  discharge  the  right  engine 
fire  extinguisher  bottle.  Flight  crew 
reports  state  that  the  pilot  did  not 
intend  to  discharge  the  bottle.  It  is  not 
known  if  the  fire  handle  was  held  in 
position  long  enough  to  discharge  the 
bottle;  however,  ground  resistance  " 
measurements  revealed  an  open  circuit 
bom.  the  right  botUe  squib  and  the 
ground  stud  to  structure.  Subsequent 
mvestigation  determined  that  the  open 
circuit  was  caused  by  an  improperly 
installed  groimd  stud  during 
production.  The  engine  fire  extinguisher 
bottle  installations  on  certain  Model 
737-600  and  -700  series  airplanes  are 
identical  to  those  installed  on  the 
affected  Model  737-800  series  airplanes. 
Since  the  initial  event,  the  FAA  has 
received  reports  indicating  that 
approximately  25  percent  of  the  squib 
groimd  studs  installed  on  these  Model 
737-600,  -700,  and  -800  series 
airplanes  have  improper  grounding  of 
the  squib  circuit.  Such  a  condition 
would  prevent  the  engine  fire 
extinguisher  bottle  from  discharging 
when  commanded,  which  could  result 
in  the  inability  to  extinguish  an  engine 
fire. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  Boeing  Telex 
M-7200-99-01098,  dated  February  5, 
1999,  which  describes  procedures  for  a 
test  of  the  squib  circuit  ground  studs  of 
the  engine  fire  extinguisher  bottles  to 
measure  the  resistance,  and  repair  or 
replacement  of  the  ground  stud  with  a 
new  ground  stud,  if  necessary. 
Accomplishment  of  the  actions 
specified  in  the  telex  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 
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E]  ]  ilanation  of  the  Requirements  of  the      Comments  Invited 


Riie 

S  ince  an  unsafe  condition  has  been 
id  entified  that  is  likely  to  exist  or 
dcyelop  on  other  airplanes  of  the  same 
ty{ie  design,  this  AD  is  being  issued  to 
detect  and  correct  improper  grounding 
onihe  squib  circuit.  Such  a  condition 
would  prevent  the  engine  fire 

sher  bottle  firom  discharging 
mconunanded,  which  could  result 
bility  to  extinguish  an  engine  fire, 
s  AD  requires  accomplishment  of  the 
ons  specified  in  the  telex  described 
pij^viously,  except  as  discussed  below. 

irences  Between  This  AD  and  the 


le  telex  recommends  accomplishing 
thlei  test  at  the  earliest  opportunity  where 
m  ibpower  and  facilities  are  available, 
m  1  to  exceed  two  weeks  from  February 
5, 1999,  and  specifies  that  operators 
should  report  the  findings  of  the  test  to 
this  airplane  manufacturer.  In 
d^teloping  an  appropriate  compliance 
tiipe  for  this  AD,  the  FAA  considered 
mjt  only  the  manufacturer's 

jmmendation,  but  the  degree  of 
sncy  associated  with  addressing  the 
iject  imsafe  condition,  the  extent  of 
I  problem  in  the  fleet  based  on 

;s  from  operators'  reports,  and  the 
^e  necessary  to  perform  the  test  Qess 
one  hour).  In  light  of  all  of  these 
favors,  the  FAA  finds  a  90-day 
cc|]|[ipliance  time  for  initiating  the 

9d  actions  to  be  warranted,  in  that 
it  ^presents  an  appropriate  interval  of 
)e  allowable  for  affected  airplanes  to 
cantinue  to  operate  without 
ccii^promising  safety.  Operators  should 
al^p  note  that  this  AD  does  not  require 
reporting  of  test  findings. 

RDperators  should  note  that,  although 
this  telex  only  describes  procedures  for 
replacement  of  the  squib  circuit  ground 
stud  with  a  new  squib  circuit  ground 
sttfi,  the  airplane  manufacturer  has 
adtised  the  FAA  that  replacement  with 
idard  built-up  ground  stud  (nut 
1  bolt  type)  is  an  acceptable 
l^mative  to  replacement  with  a  squib 
it  ground  stud.  Therefore,  the  FAA 
included  the  option  of  replacing  the 
^ib  circuit  groimd  stud  widi  a 
idard  built-up  ground  stud  as  an 
aooeptable  method  of  compliance  with 
tfa  e  requirements  of  this  AD. 

D^iermmation  of  Rule's  EflGBCtive  Date 

lince  a  situation  exists  that  requires 


.t 


I  immediate  adoption  of  this 
rebdation,  it  is  foimd  that  notice  and 
O]  portunity  for  prior  public  comment 
h(9  eon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
eQfctive  in  less  than  30  days. 


Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimicatious  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the- rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-188-AD."  The 
postcard  wiU  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 


emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  fiual 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the     ° 
Admiiiistrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

90-16-11    Boeing:  Amendment  3^11246. 
Docket  99-NM-188-AD. 

Applicability:  Model  737-600,  -700,  and 
-800  series  airplanes;  line  numbers  1  tlirough 
110  inclusive,  112  through  183  inclusive, 
185. 186, 188. 189. 191, 193,  and  195; 
certiHcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  improper  grounding 
of  the  squib  circuit,  which  would  prevent  the 
engine  fire  extinguisher  bottle  from 
discharging  when  commanded  and  could 
result  in  inability  to  extinguish  an  engine 
fire,  accomplish  the  following; 
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Test 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  a  test  of  the  squib  circuit 
ground  studs  of  the  engine  fire  extinguisher 
bottles  to  measure  the  resistance,  in 
accordance  with  Boeing  Telex  M-7200-99- 
01098,  dated  February  5, 1999. 

Repair/Replacement 

(b)  If  the  resistance  is  greater  than  0.5 
milliohms,  prior  to  further  flight,  repair  in 
accordance  with  Boeing  Telex  M-7200-99- 
01098,  dated  February  5.  1999;  or  replace  the 
ground  stud  with  a  new  ground  stud,  in 
accordance  with  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD. 

(1)  Install  a  ground  stud  having  Boeing  part 
number  BACSS3B,  in  accordance  with 
Boeing  Telex  M-7200-99-01098,  dated 
February  5, 1999;  or 

(2)  Install  a  standard  buih-up  ground  stud 
(nut  and  bolt  type),  in  accordance  with 
Subject  20-20-00  of  Boeing  Document  No. 
D6-54446,  "Standard  Wiring  Practices 
Manual." 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate. 

Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21 .197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  Except  as  provided  by  paragraph  (b)(2) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Telex  M-7200-99- 
01098.  dated  February  5, 1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
August  24, 1999. 


Issued  in  Renton,  Washington,  on  July  29, 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-20058  Filed  8-6-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Doclwt  No.  98-SW-52-AD;  Amendnwnt 
39-1 1 244;  AD  99-1  &-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Model  230 
Helicoplers 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Bell  Helicopter  Textron 
Canada  (BHTC)  Model  230  helicopters. 
This  action  requires  verifying  the  torque 
on  the  vertical  fin  attachment  bolts 
(bolts);  inspecting  the  vertical  fin  and 
tailboom  fittings  for  cracks,  elongation 
of  bolt  holes,  distortion  and  corrosion; 
and  re-verifying  the  torque  on  the  bolts 
after  inspecting  the  fittings.  This 
amendment  is  prompted  by  a  report  of 
a  loose  vertical  fin,  which  was 
discovered  during  a  post-flight 
inspection.  The  actions  specified  in  this 
AD  are  intended  to  prevent  loss  of 
torque  of  the  bolts,  which  could  lead  to 
fracttire  of  the  bolts,  separation  of  the 
vertical  fin  fi'om  the  helicopter,  and  loss 
of  control  of  the  helicopter. 
DATES:  Effective  August  24, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  24, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  8, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-52- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth.  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Bell 
Helicopter  Textron  Canada,  12,800  Rue 
de  I'Avenir,  Mirabel,  Quebec  JONlLO, 
telephone  (800)  463-3036,  fax  (514) 


433-0272.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Harry  Edmiston,  Aerospace  Engineer, 
Rotorcrafl  Certification  Office, 
Rotorcraft  Directorate,  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5158,  fax 
(817) 222-5783. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada,  which  is  the  airworthiness 
authority  for  Canada,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  BHTC  Model  230  helicopters. 
Transport  Canada  advises  that,  in  one 
instance,  loss  of  torque  on  the  bolts 
resulted  in  the  fracture  of  foiu-  of  the 
eight  bolts  and  a  loose  vertical  fin  on  a 
Model  230  helicopter. 

BHTC  has  issued  Bell  Helicopter 
Textron  Alert  Service  Bulletin  No.  230- 
98-14,  Revision  A,  dated  Jime  9,  1998 
(ASB),  which  specifies  a  bolt  torque 
check  within  25  hours- after  receipt  of 
the  ASB;  removal,  inspection,  and 
installation  of  the  vertical  fin  at  the  next 
scheduled  150-hoiu'  inspection  after 
receipt  of  the  ASB;  and  verifying  the 
bolt  torque  within  5  to  10  hours  after 
each  fin  removal  and  installation,  and  at 
every  150  hours  of  operation.  BHTC  also 
issued  Bell  Helicopter  Textron 
Technical  Bulletin  No.  230-98-23, 
Revision  A,  dated  July  1, 1998,  which 
specifies  a  modification  of  the  vertical 
fin  attachment  fitting  and  tail  boom 
fitting  to  permit  installation  of  increased 
diameter  fin  attachment  hardware. 
Transport  Canada  classified  these 
service  bulletins  as  mandatory  and 
issued  AD  CF-98-22,  dated  August  7, 
1998,  in  order  to  asstue  the  continued 
airworthiness  of  these  helicopters  in 
Canada. 

This  helicopter  model  is 
manufacttued  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the 
Transport  Canada,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necess€uy  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
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<  ( (velop  on  other  BHTC  Model  230 
1  ( ilicopters  of  the  same  type  design 
registered  in  the  United  States,  this  AD 
i  >i  being  issued  to  prevent  loss  of  torque 
c  ithe  bolts,  which  could  lead  to  fractiue 
cithe  bolts,  separation  of  the  vertical  fin 
f  rbm  the  helicopter,  and  subsequent  loss 
c  I  control  of  the  helicopter.  This  AD 
I  aquires  verifying  the  torque  on  the 
I  alts;  inspecting  the  vertical  fin  and  tail 
1 0om  fittings  for  cracks,  elongation  of 
I  (»lt  holes,  distortion  and  corrosion;  and 
la-verifying  the  torque  on  the  bolts  after 
inspecting  the  fittings.  The  bolt  torque 
ihust  also  be  verified  at  specified 
i  [^tervals  after  accomplishing  the  initial 
i  [Ispections.  The  actions  are  required  to 
I «  accomplished  in  accordance  with  the 
q<illetins  described  previously.  The 

ort  compliance  time  involved  is 
iiired  because  the  previously 

scribed  critical  unsafe  condition  can 
adversely  affect  the  structural  integrity 

i  the  helicopter.  Therefore,  verifying 
t  lie  torque  is  required  within  25  hours 
t  i:ne-in-service,  and  this  AD  must  be 
issued  immediately. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this 
ation,  it  is  foimd  that  notice  and 

portunity  for  prior  public  comment 

reon  are  impracticable,  and  that  good 

use  exists  for  making  this  amendment 

'ective  in  less  than  30  days. 

Cbst  Impact 

[The  FAA  estimates  that  17  helicopters 
\Ull  be  affected  by  this  AD,  that  it  will 
1 4ce  approximately  8  work  hours  to 
eccomplish  the  initial  torque 
\  ttrifications  and  vertical  fin  inspection, 

work  hour  to  accomplish  repetitive 
tbrque  verification  and  that  the  average 
por  rate  is  $60  per  work  hour.  Based 
i  these  figures,  the  total  cost  impact  of 
le  AD  on  U.S.  operators  for  the  initial 
inspection  and  1  recurring  inspection  is 
^^timated  to  be  $9,180,  assiuning  no 
1  i^licopters  require  modification  due  to 
€  Ibngated  bolt  holes. 

(ji^nuiients  Invited 

Although  this  action  is  in  the  form  of 
i  ISnal  rule  that  involves  requirements 
s  itecting  flight  safety  and,  thus,  was  not 
Preceded  by  notice  and  an  opportunity 
public  comment,  comments  are 
ited  on  this  rule.  Interested  persons 
invited  to  comment  on  this  rule  by 
bmitting  such  written  data,  views,  or 

ents  as  they  may  desire, 
mmimications  should  identify  the 
es  Docket  number  and  be  submitted 
triplicate  to  the  address  specified 
liader  the  caption  ADDRESSES.  All 
c  pmmunications  received  on  or  before 
the  closing  date  for  comments  will  be 
dOnsidered,  and  this  rule  may  be 
a  I  tended  in  light  of  the  comments 


received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-52-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
df  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  IX)T  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fit)m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a-new  airworthiness  directive  to 
read  as  follows: 

AD  99-16-09  Bell  Helicopter  Textron 

Canada:  Amendment  39-11244.  Docket 
No.  98-SW-52  AD. 

Applicability:  Model  230  helicopters,  serial 
numbers  23001  through  23038,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  torque  of  the  vertical  fin 
attachment  bolts  (bolts).  Wliich  could  lead  to 
fracture  of  the  bolts,  separation  of  the  vertical 
fin  from  the  helicopter,  and  subsequent  loss 
of  control  of  the  helicopter  accomplish  the 
following: 

(a)  Within  25  hours  time-in-service  (TIS), 
verify  the  torque  on  the  Ixilts  in  accordance 
with  Part  I  of  the  Accomplishment 
Instructions  of  Bell  Helicopter  Textron  Alert 
Service  Bulletin  No.  230-98-14,  Revision  A, 
dated  )une  9,  1998  (ASB). 

(b)  On  or  before  the  next  150  hour  TIS 
inspection,  inspect  the  vertical  fin  fitting  and 
tail  boom  fitting  for  cracks,  elongated  bolt 
holes,  distortion,  and  corrosion  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  in  the  ASB.  If 
elongation  of  a  bolt  hole  is  detected, 
incorporate  the  modifications  specified  in 
Bell  Helicopter  Textron  Technical  Bulletin 
No.  230-98-23,  Revision  A,  dated  July  1, 
1998. 

(c)  After  the  inspection  required  by 
paragraph  (b)  and  after  at  least  5  hours  TIS 
but  within  10  hours  TIS,  re-verify  the  torque 
on  the  bolts  in  accordance  with  Part  01, 
Special  Inspections,  Step  1  of  the 
Accomplishment  Instructions  in  the  ASB. 
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(d)  Thereafter,  at  intervals  not  to  exceed 
1 50  hours  TIS,  verify  the  torque  of  the 
vertical  fin  attachment  bolts  in  accordance 
with  the  150  flight  hour  scheduled 
inspections.  Part  III,  of  the  Accomplishment 
Instructions  in  the  ASB. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(g)  The  inspections  shall  be  done  in 
accordance  with  Bell  Helicopter  Textron 
Alert  Service  Bulletin  No.  230-98-14, 
Revision  A,  dated  )une  9, 1998  and  Bell 
Helicopter  Textron  Technical  Bulletin  No. 
230-98-23,  Revision  A,  dated  July  1, 1998. 
These  incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron  Canada,  12,800 
Rue  de  rAvenir,  Mirabel,  Quebec  JONlLO, 
telephone  (800)  463-3036.  fax  (514)  433- 
0272.  Copies  may  be  inspected  at  the  FAA, 
Office  of  the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd..  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

(h)  This  amendment  becomes  effective  on 
August  24. 1999. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-98-22. 
dated  August  7, 1998. 

Issued  in  Fort  Worth,  Texas,  on  July  28, 

EricBries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  99-20057  Filed  8-6-99;  8:45  amj 
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DEPARTyENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicet  No.  98-CE-123-AD;  Amwidment 
39-11247;  AD  99-16-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Rayttieon 
Aircraft  Company  Model  Beech  1900D 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SiiMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Model  Beech 
1900D  airplanfis  that  are  equipped  \vith 
the  electric  elevator  trim  option.  This 
AD  requires  installing  electric  elevator 
trim  servo  covers.  This  AD  is  the  residt 
of  reports  of  the  affected  airplanes 
leaving  the  factory  without  electric 
elevator  trim  servo  covers  installed.  If 
the  covers  are  not  installed,  moisture 
could  fireeze  on  parts  of  the  electric 
actuator.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
electric  elevator  trim  and  difficulty 
operating  the  manual  elevator  trim 
caused  by  moisture  freezing  on  parts  of 
the  electric  actuator  installation,  which 
would  result  in  the  pilot  having  to  apply 
constant  pressure  to  the  control  wheel 
diiring  flight. 

DATES:  Effective  September  27. 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
27, 1999. 

ADDRESSES:  Service  information  that 
appUes  to  this  AD  may  be  obtained  from 
the  Raytheon  Aircraft  Company,  PO  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  625-7043  or  (316)  676- 
4556.  This  iofbnnation  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE- 
123-AD,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW,  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Todd  Dixon,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita.  Kansas  67209; 
telephone:  (316)  946-4152;  facsimile: 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 


Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Raytheon  Model  Beech 
1900D  airplanes  that  are  equipped  with 
the  electric  elevator  trim  option  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  March  3, 1999  (64  FR  10237).  The 
NPRM  proposed  to  require  installing 
electric  elevator  trim  servo  covers. 
Accomplishment  of  the  proposed  action 
as  specified  in  the  NPRM  would  be 
required  in  accordance  with  the 
instructions  to  Raytheon  Kit  No.  129- 
5035-1,  as  referenced  in  Raytheon 
Mandatory  Service  Bulletin  SB  27-3080, 
Issued:  October,  1998,  and  Raytheon 
Mandatory  Service  Bulletin  SB  27-3080. 
Revision  1.  Issued:  December,  1998. 

The  NPRM  was  the  result  of  reports 
of  the  affected  airplanes  leaving  the 
factory  without  electric  elevator  trim 
servo  covers  installed.  If  the  covers  are 
not  installed,  moisture  could  freeze  on 
parts  of  the  electric  actuator. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
wiU  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  btuden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  205  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
5  workhours  per  airplane  to  accomplish 
the  installation,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Raytheon  will  provide  parts  bee  of 
charge  under  warranty  credit.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  $61,500. 

Raytheon  will  also  give  warranty 
credit  for  labor  imtil  October  31, 1999. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  the  distribution  of  power  and 
raaponsibilities  among  the  various 
lek  els  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
nM  have  sufficient  federalism 
iimilications  to -warrant  the  preparation 
of  e  Federalism  Assessment. 

It'or  the  reasons  discussed  above,  I 
ciiftify  that  this  action  (1)  is  not  a 
"i  significant  regidatory  action"  under 
Edecutive  Order  12866;  (2)  is  not  a 
"Significant  rule"  under  DOT 
Rbjgulatory  Policies  and  Procediues  (44 
F?  11034,  February  26, 1979);  and  (3) 
wi^  not  have  a  significant  economic 
>act,  positive  or  negative,  on  a 
bstantial  number  of  small  entities 
ler  the  criteria  of  the  Regulatory 
F  4xibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
o  ttitained  in  the  Rules  Docket.  A  copy 
o:  It  may  be  obtained  by  contacting  the 
R41es  Docket  at  the  location  provided 
u  ider  the  caption  ADDRESSES. 

L  ^t  of  Sublects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
siifety,  Incorporation  by  reference, 
Sikety. 

A  ooption  of  die  Amendment 

Accordingly,  pursuant  to  the 
lority  delegated  to  me  by  the 
inistrator,  the  Federal  Aviation 
istration  amends  part  39  of  the 
ieral  Aviation  Regulations  (14  CFR 
39)  as  follows: 

PART  39-^AIRWORTHiNESS 
DPBECnVES 

.  The  authority  citation  for  part  39 
c^htinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40113.  44701. 

f^.13    [AmeiMtod] 

Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
U  ^  D)  to  read  as  follows: 

9$fl6-12    Raytheon  Aircraft  Company 

(Type  Certificate  No.  A24CE  formerly 
held  by  the  Beech  Aircraft  Corporation): 
Amendment  39-11247;  Docket  No.  98- 
CE-123-AD. 
Applicability:  Model  Beech  1900D 
airplanes,  serial  numbers  UE-1  through  UE- 
246,  certificated  in  any  category,  that 
ii  Qorporate  the  electric  elevator  trim  option. 

'.  iOlB  1:  This  AD  applies  to  each  airplane 
tc  I  ntified  in  the  preceding  applicability 
p  t  tvision,  regardless  of  wheUier  it  has  been 
n  (  dified,  altered,  or  repaired  in  the  area 
s»  1  )j6ct  to  the  requirements  of  this  AD.  For 
aJT  planes  that  have  been  modified,  altered,  or 
n  paired  so  that  the  performance  of  the 
rc4)uirements  of  this  AD  is  affected,  the 
o  y  ner/operator  must  request  approval  for  an 
a]  t  amative  method  of  compliance  in 
a(  I  :ordance  with  paragraph  (c)  of  this  AD. 
T  ]  e  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  600 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  electric  elevator 
trim  and  difficulty  operating  the  manual 
elevator  trim  caused  by  moisture  freezing  on 
parts  of  the  electric  actuator  installation, 
which  would  result  in  the  pilot  having  to 
apply  constant  pressure  to  the  control  wheel 
during  flight,  accomplish  the  following: 

(a)  histall  electric  elevator  trim  servo 
covers  in  accordance  with  the  instructions  in 
Kit  No.  129-5035-1,  as  referenced  in 
Raytheon  Mandatory  Service  Bulletin  SB  27- 
30S0,  Issued:  October,  1998,  and  Raytheon 
Mandatory  Service  Bulletin  SB  27-3080, 
Revision  1,  issued:  December,  1996. 

Note  2:  The  compliance  time  of  this  AD 
takes  precedence  over  the  compliance  time 
specified  in  Raytheon  Mandatory  Service 
Bulletin  SB  27-3080,  Revision  1.  Issued: 
December,  1998. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO).  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Wichita  ACO. 

(d)  The  installation  required  by  this  AD 
shall  be  done  in  accordance  with  the 
instructions  in  Kit  No.  129-5035-1,  as 
referenced  in  Raytheon  Mandatory  Service 
Bulletin  SB  27-3080.  Issued:  October,  1998, 
and  Raytheon  Mandatory  Service  Bulletin  SB 
27-3080,  Revision  1,  Issued:  December,  1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Raytheon  Aircraft  Corporation,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085.  Copies 
may  be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
September  27, 1999. 


Issued  in  Kansas  City,  Missouri,  on  July  29, 
1999. 

Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  99-20056  Filed  8-6-99;  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-189-AO,  Amendment 
39-11249,  AD  99-16-14] 

RIN  2120-AA64 

Airworthiness  Directh^es;  AlrtMis  Model 
A300,  A310,  and  A300-600  Series 


AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Airbus  Model  A300, 
A310,  and  A30O-600  series  airplanes. 
This  action  requires  a  one-time 
inspection  of  the  autopilot  systems  for 
proper  engagement  to  determine  if  the 
main  electro  valve  electrical  connectors 
of  the  yaw,  roll,  and  pitch  autopilot 
actuators  are  correctly  installed:  and 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  erratic  movements  of  the 
ailerons,  elevator,  and/or  rudder  that  are 
commanded  by  discrepant  autopilot 
actuators,  which  coidd  result  in  reduced 
controllability  of  the  airplane. 

DATES:  Effective  August  24, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  24, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  8, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
189-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 
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The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  Customer  Services 
Directorate,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Ronton,  Washington;  or  at  the  OfBce  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  IX:. 

FOR  FURTHER  INFORMAHON  CONTACT: 

Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  The 

Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  Airbus  Model  A300.  A310, 
and  A300-600  series  airplanes.  One 
operator  of  an  Airbus  Model  A300-600 
reported  high  rudder  forces  and 
uncommanded  rudder  inputs  during 
final  approach.  The  imcommanded 
rudder  inputs  caused  deflections  of  the 
rudder  control  surface  resulting  in 
yawing  of  the  airplane.  Investigation  of 
the  incident  is  ongoing,  but  preliminary 
results  indicate  that  failure  of  both  the 
main  valve  and  the  clutch  valve  of  the 
autopilot  yaw  actuator  can  lead  to  the 
actuator  generating  uncommanded 
rudder  deflections.  The  DGAC  advises 
that  the  same  autopilot  actuator  is  used 
for  roll  and  pitch  control  during 
autopilot  operation,  and  this  failure 
scenario  can  result  in  uncommanded 
deflections  of  the  aileron  and  elevator 
control  surfaces. 

Preliminary  results  of  the 
investigation  of  the  incident  airplane's 
autopilot  yaw  actuator  indicate  that  the 
electrical  connectors  between  the 
actuator's  two  main  valves  and  the 
airplane Ig  two  flight  control  computers 
(FCC)  were  crossed  between  side  1  and   • 
side  2.  This  hidden  failiire  in 
combination  with  a  failiue  of  the  clutch 
valve  resulted  in  the  autopilot  yaw 
actuator  remaining  engaged  when  the 
crew  disconnected  the  autopilot, 
allowing  the  actuator  to  remain 
hydraulically  pressurized  and  provide 
inputs  to  the  rudder  and  the  rudder 
pedals. 

This  condition,  if  not  corrected,  could 
result  in  uncommanded  deflections  of 
the  ailerons,  elevator,  and/or  rudder, 
which  could  result  in  reduced 
controllability  of  the  airplane. 


Explanation  of  Relevant  Service 
Information 

Airbus  Industrie  has  issued  All 
Operator  Telexes  (AOT)  A30O-22A0114 
(for  Model  A300  series  airplanes), 
A310-22A2050  (for  Model  A310  series 
airplanes),  and  A300-600-22A6039  (for 
Model  A300-600  series  airplanes);  each 
dated  May  27, 1999.  These  AOT's 
describe  procedures  for  a  one-time 
inspection  of  the  autopilot  systems  for 
proper  engagement  to  determine  if  the 
main  electro  valve  electrical  connectors 
of  the  yaw,  roll,  and  pitch  autopilot 
actuators  are  correctly  installed.  If 
autopilot  systems  1  and  2  cannot  be 
engaged,  then  the  AOT's  describe  a 
visual  inspection  of  the  main  electro 
valve  electrical  connectors  of  all 
autopilot  actuators  to  determine 
whether  any  electrical  coimection  is 
incorrectly  installed:  and  corrective 
action  by  restoring  the  correct 
installation,  if  necessary.  The  DGAC 
classified  these  AOT's  as  mandatory  and 
issued  French  airworthiness  directive 
1999-268-292(8),  dated  June  30, 1999; 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactiued  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  erratic  movements  of  the 
ailerons,  elevator,  and/or  rudder 
commanded  by  discrepant  autopilot 
actuators,  which  could  result  in  reduced 
controllability  of  the  airplane.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  AOT's  described 
previously. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 


hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Dodcet  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-189-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
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re  ;ulatory  action"  under  Executive 
Oi  4er  12866.  It  has  been  determined 
fu  rther  that  this  action  involves/an 
en  iprgency  regulation  under  DOT 
R«  fulatory  Policies  and  Procedures  (44 
F^]ll034.  February  26. 1979).  If  it  is 

srmined  that  this  emergency 
lation  otherwise  would  be 
si&ificant  under  DOT  Regulatory 
Ft  pcies  and  Procedures,  a  final 
re^latory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rvles  Docket  at  the  location  provided 

ier  the  caption  ADDRESSES. 

:  of  Subjects  in  14  CFR  Part  39 

Lir  transportation,  Aircraft,  Aviation 
^ty.  Incorporation  by  reference, 
Bty. 

option  of  the  Amendment 

Accordingly,  pursuant  to  the 
a^l^ority  delegated  to  me  by  the 
Awninistrator,  the  Federal  Aviation 
Adkninistration  amends  part  39  of  the 
Faaeral  Aviation  Regulations  (14  CFR 
put  39)  as  follows: 

P^rr  39— AIRWORTHINESS 
ECTIVES 

.  The  authority  citation  for  part  39 
cqatinues  to  read  as  follows: 

[uthority:  49  U.S.C.  106(g).  40113, 44701. 

1.13    [Amended] 

Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
ive: 

16-14    Airbus  Industrie:  Amendment 
11249.  Docket  99-NM-189-AD. 
\pplicabHity:  All  Model  A300,  A310.  and 
A^A(>-600  series  airplanes;  certificated  in  any 
caifgory. 

lOte  1:  This  AD  applies  to  each  airplane 
tified  in  the  preceding  applicability 
ision,  regardless  of  whedier  it  has  been 
„_.jfied,  altered,  or  repaired  in  the  area 
;u  ::^ect  to  the  requirements  of  this  AD.  For 
1  planes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
irements  of  this  AD  is  affected,  the 
er/operator  must  request  approval  for  an 
lative  method  of  compliance  in 
rdance  with  paragraph  (b)  of  this  AD. 
i  request  should  include  an  assessment  of 
|effect  of  the  modification,  alteration,  or 
reb^r  on  the  unsafe  condition  addressed  by 
AD;  and,  if  the  unsafe  condition  has  not 
eliminated,  the  request  should  include 
ific  proposed  actions  to  address  it. 
mpliance:  Required  as  indicated,  unless 
ac^mplished  previously. 

To  prevent  erratic  movements  of  the 
ail  e  rons.  elevator,  and/or  rudder  that  are 
CO  n  unanded  by  discrepant  autopilot 
ac  [!  lators,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
th !  following: 


Inspection 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  of 
the  auto  pilot  systems  for  proper  engagement 
to  determine  if  the  main  electro  valve 
electrical  connectors  of  the  yaw.  roll,  and 
pitch  autopilot  actuators  are  correctly  ' 
installed,  in  accordance  with  the  procedure 
specified  in  paragraph  4.2  of  Airbus  Industrie 
All  Operators  Telex  (AOT)  A300-22A0114 
(for  Model  A300  series  airplanes),  A310- 
22A2050  (for  Model  A310  series  airplanes), 
or  A30O-600-22A6039  (for  Model  A30O-600 
series  airplanes);  each  dated  May  27, 1999;  as 
applicable.  If  autopilot  systems  1  and  2 
cannot  be  engaged:  Prior  to  further  flight, 
perform  a  detailed  inspection  of  the  main 
electro  valve  electrical  connectors  of  the  yaw, 
roll,  and  pitch  autopilot  actuators  for  proper 
installation,  and  correct  any  discrepancy;  in 
accordance  with  paragraph  4.2  of  the 
applicable  AOT. 

Note  2:  Foj  Lhe  purposes  of  iLis  rJD,  u   ' 
detailed  inspection  is  deHned  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required .  " 

Alternative  Nfethods  of  CompUanoe 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  PermllB 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  All  Operators  Telex  A300- 
22A0114,  dated  May  27, 1999;  Airbus  All 
Operators  Telex  A310-22A2050,  dated  May 
27, 1999;  and  Airbus  All  Operators  Telex 
A300-600-22A6039,  dated  May  27,  1999;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  Customer  Services 
Directorate,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 


Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-288- 
292(B)  dated  June  30, 1999. 

(e)  This  amendment  becomes  effective  on 
August  24,  1999. 

Issued  in  Renton,  Washington,  on  July  30, 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-20325  Filed  8-6-99;  8:45  am) 
BtLUNQ  COOE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-27] 

Amendment  to  Class  E  Airspace; 
Hebron,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTK>N:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Hebron  Mtuiicipal 
Airport,  Hebron,  NE.  The  FAA  has 
developed  Global  Positioning  System 
(GPS)  Runway  (RWY)  12  and  GPS  RWY 
30  Standard  Instrument  Approach 
Procediues  (SIAPs)  to  serve  Hebron 
Municipal  Airport,  NE.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Groimd  Level 
(AGL)  is  needed  to  accommodate  these 
SIAPs  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  this  airport.  The 
enlarged  area  will  contain  the  new  GPS 
RWY  12  and  GPS  RWY  30  SIAPs  in 
controlled  airspace. 

In  addition  a  minor  revision  to  the 
Airport  Reference  Point  (ARP)  is 
included  in  this  document. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  the  GPS  RWY  12  and 
GPS  RWY  30  SIAPs,  amend  the  ARP, 
and  to  segregate  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  aircraft 
operating  in  visual  conditions. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  November  4,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  15, 1999. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
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Administration,  Docket  Niunber  99- 
ACE-27,  601  East  12th  Street.  Kansas 
City,  MO  64106. 

The  official  docket  may  be  exaq^ed 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 

FOR  FUfm£R  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  GPS  RWY  12  and  GPS 
RWY  30  SIAPs  to  serve  the  Hebron 
Mimicipal  Airport,  Hebron,  NE.  The 
amendment  to  Class  E  airspace  at 
Hebron,  NE,  will  provide  additional 
controlled  airspace  at  and  above  700 
feet  AGL  in  order  to  contain  the  new 
SIAPs  within  controlled  airspace,  and 
thereby  facilitate  separation  of  aircraft 
operating  under  Instrument  Flight 
Rules.  An  amendment  to  the  ARP  is 
included  in  this  docimient.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Tlie  Direct  Final  Role  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 


Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  d  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  nde. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  adddress  specified  imder  the 
caption  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  nde  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ACE-27."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  varous  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
nde"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1958- 
1963  Comp..  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth . 


ACENEES    Hebron,  NE  (Revised] 

Hebron  Municipal  Airport,  NE 

(Lat.  40''09'08"  N..  long.  97°35'13"  W.) 
Hebron  NDB 

(Lat.  40°09'01"  N..  long.  97"'35'16"  W.) 
That  airspace  extending  upward  fix>m  700 
feet  above  the  surface  within  a  6.3-niile 
radius  of  Hebron  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  315°  bearing 
from  the  Hebron  NDB  extending  from  the  6.3- 
mile  radius  to  7.4  miles  northwest  of  the 
airport. 
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1 9  sued  in  Kansas  City,  MO,  on  July  27, 
199). 
Da  D  ovan  D.  Schardt, 

Ac  I  ng  Manager.  Air  Traffic  Division,  Central 
Re ;  '\on. 

[Fl  [  Doc.  99-20421  Filed  &-&-99:  8:45  am] 

BM.  L  NQ  CODE  4»10-13-M 


>ARTMENT  OF  TRANSPORTATION 

I  Aviation  Administration 

;FRPart71 

I  Obdwt  No.  99-ACE-29] 


to  Class  E  Airsiiace; 

Ad^NCY:  Federal  Aviation 
linistration  (FAA).  DOT. 

:  Direct  final  rule;  request  for 
ents. 

:  This  action  amends  the  Class 
space  area  at  Wayne  Mimicipal 
jort,  Wayne,  NE.  The  FAA  has 
iieloped  Global  Positioning  System 
?S)  Runway  (RWY)  17  and  GPS  RWY 
35J  Standard  Instrument  Approach 
sdures  (SIAPs)  to  serve  Wayne 
icipal  Airport,  NE.  Additional 
3lled  airspace  extending  upward 
700  feet  Above  Ground  Level 
^L)  is  needed  to  accommodate  these 
i*s  and  for  Instrument  Flight  Rules 
i)  operations  at  this  airport.  The 
enl^ed  area  will  contain  the  new  GPS 
RWY  17  and  GPS  RWY  35  SlAPsin 
controlled  airspace. 

Ui  addition,  a  minor  revision  to  the 
Aih>ort  Reference  Point  (ARP)  and 
ret  sed  coordinates  for  the  Wayne 
Noi  idirectional  Radio  Beacon  (NDB)  are 
inc  uded  in  this  dociunent. 

iHie  intended  effect  of  this  rule  is  to 
pr^ide  controlled  Class  E  airspace  for 
aiijiWt  executing  GPS  RWY  17  and  GPS 
RTA^Y  35  SIAPs,  revise  the  ARP  and  NDB 
cotttiinates,  and  to  segregate  aiKrafl 
using  instrument  approadi  procedures 
in  jinstrument  conditions  from  aircraft 
iting  in  visual  conditions. 
i:  This  direct  final  rule  is  effective 
( p901  UTC,  November  4, 1999. 
)mments  for  inclusion  in  the  Rules 

:  must  be  received  on  or  before 
i^tember  15, 1999. 

3:  Send  comments  regarding 
th^lrule  in  triplicate  to:  Manager, 
'■  '^pace  Branch,  Air  Traffic  Division, 
-520,  Federal  Aviation 

listration.  Docket  Niunber  99- 
-29,  601  East  12th  Street,  Kansas 
MO  64106. 
ie  official  docket  may  be  examined 
le  Office  of  the  Regional  Counsel  for 
1 1  Central  Region  at  die  same  address 
between  9:00  a.m.  and  3:00  p.m., 


Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  GPS  RWY  17  and  GPS 
RWY  35  SIAPs  to  serve  the  Wayne 
Mimicipal  Airport,  Wayne,  NE.  The 
amendment  to  Class  E  airspace  at 
Wayne,  NE,  will  provide  additional 
controlled  airspace  at  and  above  700 
feet  AGL  in  order  to  contain  the  new 
SIAPs  within  controlled  airspace,  and 
thereby  facilitate  separation  of  aircraft 
operating  und^r  Instrument  Flight 
Rules. 

The  amendment  at  Wayne  Municipal 
Airport,  NE,  will  provide  additional 
controlled  airspace  for  aircraft  operating 
imder  IFR.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  pubHshed 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  natiu«  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  aU 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
Mrithin  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  conunents  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 


does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specffically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comjnents  to 
Docket  No.  99-ACE-29."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
commenter. 

Agracy  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regiUation  is  noncontroversial  and 
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unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
r^ulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

Lut  of  SulHectB  in  14  CFR  Part  71 

Airspace,  incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71- 
as  follows: 

PART  71-I)ESIGNATK>N  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  195»- 
1963  Comp.,  p.  389. 

fTI.I    [AmandMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Clas&E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ACENEE5    Wayne,  NE  [Reriaed] 

Wayne  Municipal  Airport,  NfE 

(Lat.  42°14'31"N.,  long  96''58'53"W.) 
Wayne  NDB 

(Lat.  42"'14'10"N.,  long  96°59'09"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Wayne  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  047°  bearing 
from  the  Wayne  NDB  extending  from  the  6.5- 
mile  radius  to  7.4  miles  northeast  of  the 
airport. 
***** 

Issued  in  Kansas  City,  MO,  on  July  27. 
1999. 

Donovan  D.  Schardt, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  99-20420  Filed  8-6-99;  8:45  am] 

MLLMQ  COOE  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Federal  Aviation  Adminiatration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-17] 

Amandmant  to  Ciaaa  E  Airapaca; 
Clarinda,IA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  at  Clarinda,  lA. 

DATES:  The  direct  final  rule  published  at 
64  FR  19266  was  effective  on  0901  UTC, 
July  15, 1999. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  conunents  in  the  Federal 
Register  on  April  20. 1999  (64  FR 
19266).  Due  to  an  administrative  error 
the  Direct  final  rule;  confirmation  of 
effective  date  was  not  published  in  the 
Federal  Register  prior  to  the  effective 
date  of  July  15^  1999.  The  FAA  uses  the 
direct  final  rulemaking  procedure  for  a 
non-controversial  nde  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  conunent,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  15, 1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule 
became  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  July  27, 
1999. 

Donovan  D.  Schardt, 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

{FR  Doc.  99-20419  Filed  8-6-99;  8:45  am] 
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Fadaral  Aviation  Adminiatration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-31] 

Amandmant  to  Claaa  E  Airapaca; 
Jaffaraon,  lA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  amends  the  Class 
E  airspace  area  at  Jefferson  Municipal 
Airport,  Jefferson,  lA.  The  FAA  has 
developed  Global  Positioning  System 
(GPS)  Runway  (RWY)  14,  GPS  RWY  32 
and  Nondirectional  Radio  Beacon  (NDB) 
RWY  32,  Standard  Instrument  Approach 
Procediues  (SIAPs)  to  serve  Jefferson 
Municipal  Airport,  lA.  Additional 
controlled  airspace  extending  upward 
fit)m  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  these 
SIAPs  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  this  airport.  The 
enlarged  area  will  contain  the  new  GPS 
RWY  14,  GPS  RWY  32,  and  NDB  RWY 
32  SIAPs  in  controlled  airspace. 

In  addition,  a  minor  revision  to  the 
Airport  Reference  Point  (ARP)  and 
revised  coordinates  for  the  Jefferson 
NDB  are  included  in  this  document. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  GPS  RWY  14,  GPS 
RWY  32,  and  NDB  RWY  32  SIAPs, 
revised  the  ARP,  revise  the  NDB 
coordinates,  and  to  segregate  aircraft 
using  instrument  approach  procedures 
in  instrument  conditions  fi"om  Aircraft 
operating  in  visual  conditions. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  November  4, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  16. 1999. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  ti'iplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  99- 
ACE-31.  601  East  12th  Street,  Kansas 
aty.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoius 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
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I  lirspace  Branch,  ACE-520C,  Federal 
A  nation  Administration,  601  East  12th 
J  Ireet.  Kansas  City,  MO  64106; 
t  ifephone:  (816)  426-3408. 

sjl^PPtEMENTARY  INFORMATION:  The  FAA 
h^s  developed  GPS  RWY  14,  GPS  RWY 
al  and  NDB  RWY  32  SIAPs  to  serve  the 
J^erson  Municipal  Airport,  Jefferson, 
The  amendment  to  Class  E  airspace 
at  Jefferson,  lA,  will  provide  additional 
c  antrolled  airspace  at  and  above  700 
f  set  AGL  in  order  to  contain  the  new 
S  ^APs  within  controlled  airspace,  and 
sreby  facilitate  separation  of  aircraft 
erating  linder  Instrument  Flight  _ 
Riles. 

e  amendment  at  Jefferson 
Kbmicipal  Airport,  lA,  will  provide 
ac^ditional  controlled  airspace  for 
auta-aft  operating  imder  IFR.  The  area 
will  be  depicted  on  appropriate 
onautical  charts.  Class  E  airspace 
as  extending  upward  from  700  feet  or 
re  above  the  siirface  of  the  earth  are 
blished  in  paragraph  6005  of  FAA 
der  7400.9F,  dated  September  10, 
98,  and  effective  September  16, 1998, 
v^ch  is  incorporated  by  reference  in  14 
71.1.  The  Class  E  airspace 
ignation  listed  in  this  dociunent  will 
publishbd  subsequently  in  the  Order. 

!  Direct  Final  Rule  Procedure 

I  rhe  FAA  anticipates  that  this 

lation  will  not  result  in  adverse  or 
;ative  comment  and,  therefore,  is 
i^^uing  it  as  a  direct  final  rule.  Previous 
anions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
aqverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
fluht  operations  by  designating  an  area 
vy|iere  VFR  pilots  may  anticipate  the 
p^sence  of  IFR  aircraft  at  lower 
al^tudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
sa|iety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
vt  iitten  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
u  ithin  the  comment  period,  the 
n  filiation  will  become  effective  on  the 
d  $e  specified  above.  After  the  close  of 
tlie  comment  period,  the  FAA  will 
p  :^lish  a  document  in  the  Federal 

'  indicating  that  no  adverse  or 
gative  comments  were  received  and 
c^)ifinning  the  date  on  which  the  final 
( will  become  effective.  If  the  FAA 
d  )bs  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
sut:h  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
p  1  alished  with  a  new  comment  period. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  4he  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluatino  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related  ' 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped       > 
postcard  on  which  the  following         i  ' 
statement  is  made:  "Comments  to 
Docket  No.  99-ACE-31."  The  postcard    , 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govermnent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imlikely  to  resiUt  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  not  a  "significant  rule" 
under  Department  of  Transportation 
(DOT)  Regulatory  Policies  and 


Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR  1959- 
1963  Comp.,  p.  389. 

§71.1    [Anwnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5  Jefferson,  lA  [Revised] 

Jefferson  Municipal  Airport,  lA 

(Lat.  A2''0O'37"N.,  long.  94°20'33"W.) 
Jefferson  NDB 

(Lat.  42''00'49"N..  long.  94''20'34"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Jefferson  Municipal  Airport  and 
within  1.3  miles  each  side  of  the  152°  bearing 
from  the  Jefferson  NDB  extending  from  the 
6.3-mile  radius  to  7  miles  southeast  of  the 
airport. 
*         *         *       '  *         * 

Issued  in  Kansas  City,  MO,  on  July  27, 
1999. 

Donovan  D.  Schardt, 

Acting  Manager.  Air  Traffic  Division.  Central 

Region. 

(FR  Doc.  99-20418  Filed  8-6-99:  8:45  ami 
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DEPAimiEMT  OF  TRANSPORTATION 
FMtoral  Aviation  Administration 

UCFRPartn  r 

[Alrapace  Doctot  No.  99-ACE-32] 

AmandnMnt  to  Claas  E  Airspacoi 
SmUti  Canter,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Smith  Center 
Municipal  Airport,  Smith  Center,  KS. 
The  FAA  has  developed  Global 
Positioning  system  (GPS)  Runway 
(RWY)  17,  GPS  RWY  a.S  and  VOR 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME)  or 
GPS-A  Standard  Instrument  Approach 
Procedures  (SIAPs)  to  serve  Smith 
Center  Municipal  Airport,  KS. 
Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
(kound  Level  (AGL)  is  needed  to 
accommodate  these  SIAPs  and  for 
Instrument  Flight  Rules  (IFR)  operations 
at  this  airp<»t  The  enlarged  area  will 
contain  the  new  GPS  RWY  17,  GPS 
RWY  35,  and  VOR/DME  or  GPS-A 
SIAPs  in  controlled  airspace. 

The  intended  effsct  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  GPS  RWY  17,  GPS 
RWSY  35,  and  VOR/DME  or  GPS-A 
SIAPs,  and  to  segregate  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  aircraft 
operating  in  visual  conditions. 

DATES:  This  direct  final  rule  is  efiiective 
on  0901  UTC,  November  4, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  16, 1999. 

AOOHESSES:  send  comments  regarding 
tiie  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration.  Docket  Niunber  99- 
ACE-32, 601  East  12th  Street.  Kansas 
aty.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  ajn.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  in  the  Air  Traffic  Division  at  the 
same  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 


Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  GPS  RWY  17,  GPS  RWY 
35,  and  VOR/DME  or  GPS-A  SIAPs  to 
serve  the  Smith  Center  Municipal 
Airport,  Smith  Center,  KS.  The 
amendment  to  Class  E  airspace  at  Smith 
Center,  KS,  will  provide  additional 
controlled  airspace  at  and  above  700 
feet  AGL  in  order  to  contain  the  new 
SIAPs  within  controlled  airspace,  and 
thereby  facilitate  separation  of  aircraft 
operating  under  Instrument  Flight 
Rules.  The  amendment  at  Smith  Center 
Municipal  Airport,  KS,  will  provide 
additional  controlled  airspace  for 
aircraft  operating  under  IFR.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  siuface  of  the  earth  are 
published  in  pargraph  6005  of  FAA 
Order  7400. 9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  doounent  will 
be  published  subsequentiy  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regvdation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  conunent,  or  a 
iwritten  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  conunents  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ACE-32."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612; 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the 
preparpation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regvdation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant  ■ 
rule"  under  Department  of 
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1 1  ansportation  (DOT)  Regulatory 
Fc  licies  and  Procedures  (44  FR  11034, 
F|ebruary26, 1979);and(3)if   . 
p  [  omulgated,  will  not  have  a  significant 
eoonomic  impact,  positive  or  negative, 
a  substantial  number  of  small  entities 
ider  the  criteria  of  the  Regulatory 
(xibility  Act. 

of  Subjects  in  14  CFR  Part  71 

ipace.  Incorporation  by  reference, 

h  avigation  (air). 

A  ^option  of  the  Amendment 

kccordingly,  the  Federal  Aviation 
dministration  amends  14  CFR  part  71 
a )  follows: 

PJiRT  71— DESIGNATION  OF  CLASS  A. 
>SS  B,  CLASS  C,  CLASS  D.  AND 

E  AIRSPACE  AREAS; 
WAYS;  ROUTES;  AND  REPORTING 
INTS 

The  authority  citation  for  part  71 
cbbtinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
41 1 120;  E.0. 10854,  24  FR  9565,  3  CFR  1959- 
19^3  Comp..  p.  389. 

f^.1    [Amendecq 

The  incorporation  by  reference  in 
iWCFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Deisignations  and  Reporting  Points, 
d  ited  September  10, 1998,  and  effective 
S  ^tember  16, 1998,  is  amended  as 
fcDows: 

P(  r  ngraph  6005  Class  E  airspace  areas 
e;  :i  eliding  upward  from  700  feet  or  more 
akvve  the  surface  of  the  earth. 


A :  E  KS  E5  Smith  Center,  KS  (Revised] 

Si  r  ith  Center  Municipal  Airport,  KS 
( Lai.  39''45'40"N..  98''47'36"W.) 

'  'hat  airspace  extending  upward  from  700 
fea  t  above  the  surface  within  a  6.4-mile 
ra  c  ius  of  Smith  Center  Municipal  Airport. 
•         *         *         * 

bsued  in  Kansas  City,  MO,  on  July  27, 

DdhovanD.  Schantt, 

A  mng  Manager,  Air  Traffic  Division,  Central 

Rtfgion. 

(F  ^  Doc.  99-20417  Filed  8-6-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  9»-ACE-14] 
RIN2120-AA66 

Modification  of  VOR  Federal  Airways, 
MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  modifies  the  legal 
descriptions  of  eight  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  Federal  airways:  V-IO,  V-12.  V- 
13,  V-61,  V-116,  V-159,  V-502,  and  V- 
508.  This  action  also  removes  V-65 
because  the  modification  to  V-13  is  a 
more  expedient  route,  therefore,  V-65  is 
no  longer  required.  The  FAA  is  taking 
these  actions  due  to  the  relocation  of  the 
Kansas  City  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC),  firom  its  ciurent 
location  to  the  Kansas  City  International 
Airport,  MO. 

DATES:  Effective  0901  UTC,  September 
9, 1999. 

Comment  date:  Conunents  for 
inclusion  in  the  Rules  Docket  must  be 
received  on  or  before  September  8, 
1999. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ACE-500.  Docket  No. 
99-ACE-14.  Federal  Aviation 
Administration,  601  East  12th  Street, 
Federal  Building,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Federal  Building,  Kansas  City,  MO 
64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Bil 
Nelson,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 


negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  Since 
previous  rulemaking  actions  similar  to 
this  one  have  not  been  controversial,  the 
FAA  does  not  anticipate  any  adverse 
comments  on  this  case  Therefore, 
unless  a  written  adverse  or  negative 
conunent,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Coininents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  or  withdrawn  in  light  of 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  this 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  that  might 
suggest  a  need  to  modify  the  rule.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  that  siunmarizes 
each  FAA-public  contact  concerned 
with  the  substance  of  this  action  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
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Statement  is  made:  "Comments  to 
Airspace  Docket  No.  99-ACE-14."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  legal  descriptions  of  eight 
VOR  Federal  airways:  V-10,  V-12,  V- 
13.  V-61.  V-116.  V-159.  V-502.  and  V- 
508.  This  action  also  removes  V-65 
because  the  modification  to  V-13  is  a 
more  expedient  route,  therefore,  V-65  is 
no  longer  required.  The  FAA  is  taking 
these  actions  due  to  the  relocation  of  the 
Kansas  City  VORTAC  from  its  current 
location  to  the  Kansas  City  International 
Airport,  approximately  seven  miles 
west. 

Dumestic  VOR  Federal  Airways  are 
published  in  paragraph  6010(a)  of  the 
FAA  Order  7400.9F.  dated  September 
10. 1998.  and  efiiactive  September  16. 
1998.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  airways 
listed  in  this  dociunent  will  be 
published  subsequendy  in  the  Order. 

Agency  Findingi 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  not  controversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  afiiect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sabiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 


The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  foUows: 

Authority:  49  U.S.C.  106(g),  40103. 40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

fTI.I    [Amenctod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998.  is  amended  as 
follows: 

Paragraph  6010(a)— Domestic  VOB  Federal 

Airways 


V-10  [Revised] 

From  Pueblo,  CO;  18  miles,  48  miles.  60 
MSL,  Lamar,  CO;  Garden  City.  KS;  Dodge 
City,  KS;  Hutchinson,  KS;  Emporia,  KS; 
Johnson  County,  KS;  Napoleon,  MO; 
KIrksville.  MO;  Burlington,  lA;  Bradford,  IL; 
INT  Bradford  058°  and  Joliet,  IL,  287°  radials. 
From  INT  Chicago  Heights,  IL.  358°  and 
Gipper,  MI,  271°  radials;  Gipper;  Ltichfield, 
Ml;  INT  Litchfield  101°  and  Carleton,  Ml, 
262°  radials;  Carleton;  INT  Jefferson,  OH. 
279°  and  Youngstown,  OH.  320°  radials; 
Youngstown;  INT  Youngstown  116°  and 
Revloc,  PA,  300°  radials;  Revloc;  DMT  Revloc; 
INT  Revloc  107°  and  Lancaster.  PA,  280° 
radials;  Lancaster.  The  airspace  within 
Canada  is  excluded. 


V-12  [Revised] 

From  Gaviota.  CA,  via  San  Marcus,  CA; 
Palmdale,  CA;  38  miles,  6  miles  wide. 
Hector,  CA;  12  miles,  38  miles.  85  MSL.  14 
miles.  75  MSL,  Needles.  CA;  45  miles,  34 
miles,  95  MSL,  Drake,  AZ;  Winslow,  AZ;  30 
miles  85  MSL,  Zuni,  NM;  Albuquerque,  NM; 
Otto,  NM;  Anton  Chico,  NM;  Tucumcari, 
NM;  Amarillo.  TX;  Gage.  OK;  Anthony,  KS; 
Wichita.  KS;  Emporia,  KS;  Johnson  County, 
KS;  Napoleon.  MO;  INT  Napoleon  095°  and 
Columbia.  MO.  292°  radials:  Columbia; 
Foristell.  MO;  Troy.  IL;  Bible  Grove,  IL; 
Shelbyville,  IN;  Richmond,  IN;  Dayton.  OH; 
Appleton,  OH,  Newcomerstown,  OH; 
Allegheny,  PA;  Johnstown,  PA;  Harrisburg, 
PA;  INT  Harrisburg  092°  and  Pottstown,  PA, 
278°  radials;  to  Pottstown. 

V-13  [Revised] 

From  McAllen,  TX,  via  Harlingen,  TX;  INT 
Harlingen  033°  and  Corpus  Christi.  TX.  178° 
radials;  Corpus  Christi;  INT  Corpus  Christi 


039°  and  Palacios,  TX.  241°  radials;  Palacios; 
Humble,  TX;  Lufkin,  TX;  Belcher,  LA; 
Texarkana,  AR;  Rich  Mountain,  OK;  Fort 
Smith.  AR;  INT  Fort  Smith  006°  and 
Razorfoack,  AR,  190°  radials;  Razorback; 
Neosho,  MO;  Butler.  MO;  Napoleon,  MO; 
Lamoni,  lA;  Des  Moines.  LA;  Mason  City.  LA; 
Farmington,  MN;  INT  Farmington  017°  and 
Siren.  WI.  218°  radials;  Siren;  Duluth,  MN;  to 
Thunder  Bay.  ON.  Canada.  The  airspace 
outside  the  United  States  is  excluded. 


V-61  (Revised] 

From  Grand  Island,  NE;  Pawnee  City,  NE; 
Robinson,  KS;  to  INT  Robinson  141°  and  St. 
Joseph,  MO,  211°  radials. 


V-6S  [Removed] 

***** 

V-116  (Revised] 

From  INT  Kansas  City,  MO,  077°  and 
Napoleon,  MO  005°  radials,  via  Macon,  MO; 
Quincy,  IL;  Peoria,  IL;  Pontiac,  IL;  Joliet,  IL. 
From  INT  Chicago  O'Hare,  IL,  092°  and 
Chicago  Heights,  IL.  013°  radials;  INT 
Chicago  O'Hare  092°  and  Keeler.  MI.  256° 
radials;  Keeler;  Kalamazoo,  MI;  INT 
Kalamazoo  089°  and  Jackson,  MI,  265° 
radials;  Mackson;  DMT  Jackson  089°  and 
Salem  MI,  252°  radials;  Salem;  Windsor,  ON, 
Canada;  INT  Windsor  092°  and  Erie,  PA,  281° 
radials;  Erie;  Bradford,  PA;  Stonyfork,  PA; 
INT  Stonyfork  098°  and  Wilkes-Barre,  PA. 
310°  radials;  Wilkes-Barre;  QMT  Wilkes-Barre 
084°  and  Sparta,  NJ,  300°  radials;  to  Sparta. 
The  airspace  within  Canada  is  excluded. 


V-15S  [Revised] 

From  Virginia  Key,  FL:  INT  Virginia  Key 
344°  and  Vero  Beach.  FL,  178°  rdials;  Vera 
Beach;  INT  Vero  Beach  318°  and  Orlando, 
FL,  14d°  radials;  Orlando;  Ocala,  FL;  Cross 
City,  FL;  Greenville,  FL;  Pecan,  GA;  Eufaula. 
AL;  Tuskegee,  AL;  Valcan,  AL;  Hamilton,  AL; 
Holly  Springs.  MS;  Gilmore,  AR;  Walnut 
Ridge,  AR;  Dogwood,  MO;  Springfield,  MO; 
Napoleon,  MO;  INT  Napoleon  005°  and  St. 
Joseph,  MO,  122°  radials;  St.  Joseph;  Omaha. 
NE;  Sioux  City.  lA;  Yankton,  SD;  Mitchell, 
SD;  to  Huron,  SD. 


V-502  (Revised] 

From  Dodge  City,  KS;  INT  Dodge  City  060° 
and  Hutchinson,  KS,  296°  radials; 
Hutchinson;  Emporia,  KS;  Kansas  City,  MO; 
Braymer,  MO;  to  Kirksville,  MO. 


V-508  (Revised] 

From  Hill  Qty.  KS:  Hays.  KS;  Salina,  KS. 
INT  Salina  082°  and  Manhattan.  KS,  207° 
radials;  Manhattan;  INT  Manhattan  078°  and 
Topeka.  KS,  293°  radials;  Topeka;  INT 
Topeka  112°  and  Johnson  County,  KS,  298° 
radials;  to  Johnson  County. 
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Issued  in  Washington,  DC,  on  August  2, 
#99. 

1 1  Bginald  C.  Matthews, 

i  I  cling  Program  Director  for  Air  Traffic 
J  \  irspace  Management. 

Doc.  99-20394  Filed  8-6-99;  8:45  am] 
CODE  4»10-1»-M 


IFRi 


NLUNQi 


1 :0MMODITY  FUTURES  TRADING 
(aOMMISSION 

r'CFRParts10and12 

Rules  of  Practica  und  Reparation 
1 1  ulea;  Hnal  Rules;  Corrections 

i  ki  lEflCY:  Conunodity  Futures  Trading 

( J  immission. 

Action:  Final  Rules;  technical 

rrections. 


iMARY:  On  October  19, 1998,  the 
nunodity  Futxues  Trading 
(Hbinmission  ("Commission")  published 
in  the  Federal  Register  (63  FR  55784) 
^^al  regulations  amending  its  rules  of 
practice  ("Rules"),  17  CFR  part  10 
(1998),  which  govern  most  adjudicatory 
I  iroceedings  brought  under  the 
( Ipmmodity  Exchange  Act,  as  amended 
( '  JAct' ') ,  other  than  reparations 
I  toceedings.  The  Commission  has 
( etermined  to  make  certain  technical 
c  orrections  to  the  rules  to  clarify  its 
( lelegation  of  authority  and  to  eliminate 
I A  obsolete  retroactivity  provision. 

I  In  addition,  the  Commission  has 
( etermined  to  make  a  technical 
( oirection  to  its  Reparation  Rules,  17 
(fFR  part  12  (1994),  to  clarify  its 
( elegation  of  authority. 
I  ^FECnVE  DATE:  August  2. 1999. 

f  6r  further  information  contact: 
!  iisan  Nathan,  Assistant  General 
Counsel,  Office  of  General  Counsel, 
{2J02)  418-5120. 

S I IPPLEMENTARY  INFORMATION:  The 
( :<  immission  recently  has  undertaken  a 
rslexamination  of  its  part  10  and  part  12 
rules  and  has  identified  those  rules  that 
require  amendment  to  effect  technical  or 
c  ( informing  changes. 

1 .  Rules  Being  Amended 

The  following  Commission  rules  are 
I  <  ing  amended. 

J[  17  CFR  10.109 

Commission  Rule  10.109  delegates 
c  E  rtain  authority  to  the  Chief  of  the 
( )  linions  Section.  As  adopted,  the  rule 
a  I  thorizes  the  Chief  or  a  person  under 
1  i  s  direction  to  handle  particular 
( locedural  and  technical  matters  and,  in 
lis  discretion,  to  submit  any  matters 
dtherwise  falling  within  the  terms  of 
t)ds  rule  to  the  Commission  for  its 
cbnsideration.  There  is  no  longer  an 


"Opinions  Section."  Consequently, 
references  in  Rule  10.109  to  "the  Chief 
of  the  Opinions  Section"  have  been 
changed  to  "the  General  Counsel." 

The  ciurent  Rules  became  applicable 
to  all  proceedings  pending  as  of  August 
20, 1985.  Since  there  are  no  matters 
pending  before  the  Commission  which 
date  back  to  August  20, 1985,  that 
provision  is  imnecessary  and  is  being 
deleted. 

B.  17  CFR  12.408 

Commission  Rule  12.408  delegates 
certain  authority  to  the  Deputy  General 
Counsel  for  Opinions.  As  adopted,  the 
rule  authorizes  the  Deputy  General 
Counsel  for  Opinions  or  a  person  under 
his  direction  designated  by  him  to 
perform  specific  prnrfiHnral  and 
technical  functions  and,  in  his 
discretion,  to  submit  any  matters 
otherwise  falling  within  the  terms  of 
this  rule  to  the  Commission  for  its 
consideration.  There  is  no  longer  a 
Deputy  General  Cotmsel  for  Opinions. 
Consequently,  references  in  Rule  12.408 
to  "the  Deputy  General  Counsel  for 
Opinions"  have  been  changed  to  "the 
General  Coimsel." 

C.  Administrative  Procedure  Act 

The  Commission  has  determined  that 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  does  not  require  notice  of 
proposed  rulemaking  and  an 
opporttmity  for  public  participation  in 
connection  with  these  corrections.  In 
this  regard,  the  Commission  notes  that 
such  notice  and  opportunity  for 
comment  is  unnecessary  because  these 
technical  corrections  are  related  solely 
to  agency  organization,  procedure  and 
practice  and  make  technical  corrections. 
Accordingly,  the  Commission  finds 
good  cause  to  make  these  corrections 
effective  August  2, 1999,  5  U.S.C. 
553(b)(B),  553(d)(3). 

In  consideration  of  the  foregoing,  and 
ptu'suant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  2(a)(4)  and  2(a)(ll), 
the  Commission  corrects  Chapter  I  of 
Title  1 7  of  the  Code  of  Federal 
Regulations  as  follows: 

List  ofSubiects 

17  CFR  Part  10 

Administrative  practice  and 
procedure.  Commodity  exchanges, 
Conunodity  futiu^s,  Rules  of  practice 
before  administrative  agency. 

17  CFR  Part  12 

Administrative  practice  and 
procedure,  Commodity  exchanges. 
Commodity  futiues.  Reparations. 


PART  10— RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-463,  sec.  101(a)(ll)^ 
88  Stat.  1391;  7  U.S.C.  4a(i),  unless  otherwise 
noted. 

2.  Section  10.109  is  amended  by 
revising  the  introductory  text,  paragraph 
(a){2)(ii)  and  (b)  and  by  removing 
paragraph  (d)  to  read  as  follows: 

J  10.109    Delegation  of  auttKMlty  to  th« 
General  Counsel. 

The  Commodity  Futtues  Trading 
Commission  hereby  delegates,  until 
such  time  as  it  orders  otherwise,  the 
following  fimction  to  the  General 
Coimsel,  to  be  performed  by  him  or  by 
such  person  or  persons  under  his 
direction  as  he  may  designate  from  time 
to  time: 

(a)*  *  * 

(2)*  *  *  -^ 

(ii)  Where,  in  his  judgment, 
clarification  or  supplementation  of  the 
initial  decision  or  other  order  disposing 
of  the  entire  proceeding  prior  to 
Commission  review  is  appropriate; 
however,  the  General  Counsel  or  his 
designee  may  not  direct  that  the  record 
be  reopened; 
***••■'! 

(b)  Notmthstanding  the  provisions  of 
paragraph  (a)  of  this  section,  in  any  case 
in  which  the  General  Counsel  or  his 
designee  believes  it  appropriate,  he  may 
submit  the  matter  to  the  Commission  for 
its  consideration; 


PART  12— RULES  RELATING  TO 
REPARATION  PROCEEDINGS 

1.  The  authority  citation  for  part  12 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  4a(|).  12a(S).  and  18. 

2.  Section  12.408  is  amended  by 
revising  the  introductory  text  and 
paragraph  (b)  to  read  as  follows: 

S 1 2.408    Delegation  of  authority  to  ttw 
General  Counsel. 

Pursuant  to  the  authority  granted 
under  section  2(a)(4)  and  2(a)(ll)  of  the 
Commodity  Exchange  Act,  as  amended. 
7  U.S.C.  4a(c)  and  4a(j),  the  Commission 
hereby  delegates,  imtil  such  time  a&  it 
orders  otherwise,  the  following 
functions  to  the  General  Counsel,  to  be 
performed  by  him  or  such  person  or 
persons  under  his  direction  as  he  may 
designate  from  time  to  time: 
***** 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  in  any  case 
in  which  he  believes  it  appropriate,  the 
General  Coimsel  or  his  designee  may 
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submit  the  matter  to  the  Commission  for 
its  consideration. 

*        *        •        *        • 

Issued  in  Washington,  DC  this  2nd 
day  of  August,  1999,  by  the  Commodity 
Futures  Trading  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
|FR  Doc.  99-20275  Filed  8-6-99;  8:45  am] 
BILLING  COOE  6361-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

21  CFR  Part  172 

[DociwtNo.91F-0228] 

Food  AddWvaa  Parmmad  for  Direct 
AddRkwi  to  Food  for  Human 
ConaumpftkNi;  Sucroaa  Acatata 
laobutyrata;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  June  4. 1999  (64  FR  29949). 
The  document  amended  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  sucrose  acetate  isobutyrate 
(SAIB)  as  a  stabilizer  of  emulsions  of 
flavoring  oils  used  in  nonalcoholic 
beverages.  The  doounent  was  published 
with  an  error.  This  document  corrects 
that  error. 

EFFECTIVE  DATE:  June  4. 1999. 

FOR  FURTHER  MFORMATION  CONTACT: 
Blondell  Anderson.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington.  DC  20204. 
202-418-3106. 

In  FR  Doc.  99-14147,  appearing  on 
page  29949  in  the  Federal  Register  of 
Friday,  June  4, 1999,  the  following 
correction  is  made: 

f172J33    [ComeMfl 

On  page  29958,  in  the  second  coliunn, 
in  §  172.833  Sucrose  acetate  isobutyrate, 
in  paragraph  (c),  in  the  second  line,  the 
citation  "§  170.3(o)(8)"  is  corrected  to 
read  "§  170.3(o)(28)". 

Dated:  August  3, 1999 

WiUiam  K.  Hubbvd. 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation 

(FR  Doc.  99-20366  Filed  8-^-99:  8:45  am) 

■ILLMQ  COOC  4iaO-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parte  1  and  602 

[TO  8834] 

BIN  1545-AU22  and  1545-AX30 

Treatment  of  Diatributiona  to  Foreign 
Peraona  Under  Sections  367(eK1)  and 
367(eK2) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  amends  the 
Income  Tax  Regulations  by  removing 
temporary  regulations  on  the  treatment 
of  distributions  to  foreign  persons  imder 
seciiuu  367(e)  uf  ihe  Internal  Revenue 
Code  and  adding  final  regulations  under 
section  367(e).  Tliese  final  regulations 
are  necessary  to  implement  section 
367(e)(1)  and  (2),  as  added  to  the 
Internal  Revenue  Code  by  the  Tax 
Reform  Act  of  1986,  which  affects  U.S. 
corporations. 

DATES:  These  regulations  are  effective 
August  9, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

A.  Bracuti,  202-622-3860  (not  a  toll-free 

number). 

SUPPt^MENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information  in  this 
final  rule  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3507  and 
assigned  control  number  1545-1487. 

The  collections  of  information  in  this 
regulation  are  in  §§  1.367(e)-l(d)(2), 
1.367(e)-l(d)(3),  1.367(e)-2(b)(2),  and 
1.6038B-l(e).  This  information  is 
required  to  obtain  certain  exemptions 
bom  taxation  and  to  satisfy  other 
information  reporting  requirements 
imposed  by  the  Internal  Revenue  Code 
(Code).  This  information  will  be  used  by 
the  Internal  Revenue  Service  to  verify 
whether  a  taxpayer  is  entitled  to  an 
exemption  from  income  tax.  The  likely 
respondents  are  large  corporations. 

Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Conmients  on 
the  collection  of  information  should  be 
received  by  October  8, 1999. 


Comments  are  specifically  requested 
concerning:  Whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utility;  The  accuracy  of 
the  estimated  burden  associated  with 
the  collection  of  information  (see 
below);  How  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 
may  be  enhanced;  How  the  burden  of 
complying  with  the  collections  of 
information  may  be  minimized, 
including  through  the  application  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information.  The  estimated  total  armual 
repuiliiig  diid/ur  recuidkeeping  burden 
is  2,471  hours.  The  estimated  average 
annual  burden  hours  per  respondent 
and/or  recordkeeper  is  11  hours.  The 
estimated  number  of  respondents  and/or 
recordkeepers  is  217.  The  estimated 
annual  frequency  of  responses  is  once. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  367(e)(1)  amended  the  Code 
by  providing  regulatory  authority  to  tax 
gain  on  a  domestic  distributing 
corporation's  section  355  distribution  of 
stock  or  securities  to  foreign  persons. 
Section  367(e)(2)  amended  the  Code  by 
requiring  a  liquidating  corporation  to 
recognize  gain  (or  loss)  attributable  to 
property  distributed  in  a  section  332 
liquidation  to  a  foreign  parent 
corporation,  except  to  the  extent 
regulations  provide  otherwise. 

On  January  16, 1990,  temporary 
regulations  under  section  367(e)(1)  and 
(2)  were  published  in  the  Federal 
Register  (55  FR  1406  (TD  8280, 1990- 
1  C.B.  80)).  A  cross-referenced  Notice  of 
Proposed  Rulemaking  was  published  on 
that  same  date  under  RIN  1545-AL35 
(55  FR  1472  (1990-1  C.B.  678)).  The 
temporary  regulations  were  proposed 
and  issued  to  implement  section  367(e) 
of  the  Internal  Revenue  Code  of  1986 
(Code),  as  amended  by  sections 
631(d)(1)  and  1810(g)  of  the  Tax  Reform 
Act  of  1986  (100  Stat.  2085,  2272,  Public 
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law  99-514  (1986-3  C.B.)).  On  January 
2 1  i,  1993,  final  regulations  under  section 
i  I  i7(e)(l)  were  published  in  the  Federal 
;er  (58  FR  5927  (TD  8472,  1993- 
C.B.  51)).  RIN  1545-AL35  was  thereby 
sed.  The  preamble  of  TD  8472  stated 
it  final  regulations  under  section 
( >7(e)(2)  would  be  promulgated  in  a 
sje  parate  Treasury  decision  and  that 
ta  Kpayers  could  apply  the  provisions 
-ontained  in  §  1.367(e)-2T  to 

jstributions  occurring  on  or  after 
J^uary  16, 1993,  and  prior  to  the  date 
it  is  30  days  after  final  regulations 
der  section  367(e)(2}  are  published  in 
Federal  Register.  The  final 
ations  under  section  367(e)(1)  were 
oved  and  replaced  with  temporary 
regulations  that  were  published  in  the 
^ideral  Register  on  August  14, 1996  (61 
Ml  42165  (TD  8682,  1996-2  C.B.  12)).  A 
opss-referenced  Notice  of  Proposed 
Rulemaking  was  published  on  August 
M,  1996  under  RDM  1545-AU22  (61  FR 
4i217).  A  new  RDM  (RIN  1545-AX30) 
qas  been  issued  under  which  the  section 
3  d7(e)(2)  proposed  regulations  will  be 
{  aalized. 

[No  significant  comments  were 
rspeived  with  respect  to  the  1996  Notice 
c|fi  Proposed  Rulemaking  with  respect  to 

5:tion  367(e)(1).  Comments  were 
:eived  with  respect  to  the  1990  Notice 
Proposed  Rulemaking  with  respect  to 
sJBjctions  367(e)(1)  and  367(e)(2).  No 
larings  were  held  on  either  Notice  of 
posed  Rulemaking. 

ilanation  of  Revisions  and  Summary 
olfConmients 

ll  Overview 

These  final  regiilations  address  the  tax 
sequences  of  a  distribution  by  a 
domestic  corporation  of  its  subsidiary's 
s|ock  to  foreign  shareholders  in  a 
transaction  described  in  section  355 
(o|itboimd  section  355  distribution),  a 
l|()uidation  of  a  domestic  corporation 
i^o  a  foreign  parent  corporation  in  a 
iCtion  described  in  section  332 
(oiitbound  liquidation),  and  a 
[nidation  of  a  foreign  corporation  into 
ireign  parent  corporation  in  a 
action  described  in  section  332 
ttreign-to-foreign  liquidation). 
I  $ection  367(e)  grants  the  Secretary 
a|ithority  to  provide  the  extent  to  which 
a{  distributing  corporation  in  an 
itbound  section  355  distribution  or 
nidation  or  foreign-to-foreign 
nidation  may  obtain  the  benefit  of 
^recognition  treatment  when  it  makes 
distribution  to  a  foreign  shareholder, 
e  piupose  of  section  367  is  to  prevent 
inappropriate  avoidance  of  U.S.  tax 
t  can  arise  from  the  application  of 
inrecognition  provisions  in  the  cross- 
bbrder  context. 


(♦ 


A.  Outbound  Section  355  Distiibutions 

Section  367(e)(1)  provides  that  a 
distribution  under  section  355  (or  so 
much  of  section  356  as  relates  to  section- 
355)  by  a  U.S.  corporation  to  its  foreign 
shareholders  is  accorded  nonrecognition 
treatment  except  to  the  extent  provided 
in  regulations.  Section  1.367(e)-l 
provides  the  circiunstances  imder 
which  such  a  distribution  is  taxable. 

The  legislative  history  to  section 
367(e)(1)  provides  that  "transfers  of 
stock  by  domestic  corporations  to 
foreign  persons  pursuant  to  Code 
section  355  *  *  *  will  give  rise  to  the 
recognition  of  gain  imder  Code  section 
367(e),  to  the  extent  provided  in 
regulations.  The  committee  expects  that 
the  Secretary  will  carefully  ronsiHor  tho 
extent  to  which  it  is  appropriate,  in 
view  of  the  purpose  of  section  367(e),  to 
require  the  recognition  of  gain  upon  the 
transfer  of  the  stock  of  a  domestic 
corporation  to  foreign  persons  imder 
section  355."  H.R.  Rep.  426,  99th  Cong., 
1st  Sess.  931  (1985):  S.  Rep.  313,  99th 
Cong.,  2nd  Sess.  950  (1986). 

The  temporary  regulations  imder 
section  367(e)(1)  provide  a  general  rule 
that  a  domestic  distributing  corporation 
is  taxed  on  a  distribution  of  controlled 
stock  to  foreign  shareholders,  regardless 
of  whether  the  controlled  corporation  is 
a  domestic  corporation  or  a  foreign 
corporation.  Several  exceptions  are 
provided  in  the  ciurent  temporary 
regulations  in  the  case  of  an  outboimd 
distribution  of  stock  of  a  domestic 
controlled  corporation. 

Consistent  with  the  legislative  history 
above  and  the  temporary  regulations, 
the  final  regulations  continue  to  provide 
that  an  outboimd  section  355 
distribution  of  a  foreign  controlled 
corporation  is  taxable  to  the  distributing 
corporation.  See  also  sections  367(b) 
and  1248(f)  of  the  Code.  In  the  case  of 
an  outbound  section  355  distribution  of 
a*  domestic  controlled  corporation, 
however,  the  final  regulations  amend 
the  temporary  regulations  by  providing 
that  the  distributing  corporation  shall 
obtain  the  benefit  of  nonrecognition 
treatment.  In  weighing  the 
administrative  burdens  to  taxpayers  and 
the  Government  in  connection  with 
rules  requiring  gain  recognition 
agreements  and  similar  arrangements, 
the  IRS  and  Treasury  believe  that 
adequate  protections  are  in  place  to 
protect  the  policies  of  section  367(e)(1). 
Specifically,  significant  protections  are 
provided  in  sections  355(d)  and  (e)  and 
the  device  and  continuity  of  interest 
requirements  of  section  355. 


B.  Outbound  and  Foreign-to-Foreign 
Liquidations 

Generally,  a  liquidating  corporation 
does  not  recognize  gain  or  loss  on  a 
distribution  in  complete  liquidation  into 
a  parent  corporation  that  meets  the 
ownership  requirements  of  section 
332(b).  See  Section  337(a)  of  the  Code. 
Section  367(e)(2)  provides  that  a  section 
332  liquidation  into  a  foreign  parent  is 
taxed  to  the  liquidating  corporation, 
except  to  the  extent  provided  in 
regulations.  Section  1.367(e)-2  provides 
the  circumstances  imder  which  gain  or 
loss  on  assets  distributed  in  a  section 
332  liquidation  into  a  foreign  parent  is 
not  currently  recognized. 

Section  332  was  enacted  in  1935  to 
encourage  the  simplification  of 
corporate  structures  and  was  retained  in 
1986  as  an  exception  to  the  repeal  of  the 
General  Utilities  doctrine.  Consistent 
with  the  policies  of  section  332,  the 
final  regulations  generally  tax  the 
distribution  of  assets  in  an  outbound 
liquidation  but  provide  exceptions  for 
sissets  over  which  the  United  States 
retains  adequate  taxing  jurisdiction.  The 
final  regulations  retain  the  exceptions  in 
the  proposed  regulations  for  a 
distribution  of  assets  used  in  the 
conduct  of  a  U.S.  trade  or  business  and 
for  a  distribution  of  a  U.S.  real  property 
interest  (USRPI).  In  addition,  the  final 
regulations  provide  a  new  exception  for 
a  distribution  of  stock  of  a  domestic 
subsidiary  that  is  80  percent  owned  by 
vote  and  value  directly  by  the 
liquidating  corporation. 

In  a  foreign-to-foreign  liquidation,  the 
final  regulations  generally  adopt  the 
rules  provided  in  the  proposed 
regulations.  Thus,' the  regulations 
generally  provide  that  the  liquidation  is 
not  taxable,  except  to  the  extent  that 
assets  used  in  a  U.S.  trade  or  business 
are  distributed  and  not  used  in  a  U.S. 
trade  or  business  over  the  subsequent 
ten-year  period.  The  ten-year  period 
(which  is  also  used  in  the  U.S.  trade  or 
business  exception  for  outbound 
liquidations)  supplements  the 
principles  contained  in  section 
864(c)(7).  The  regulations  also  tax  a 
distribution  of  assets  that  had  formerly 
been  used  in  the  conduct  of  a  U.S.  trade 
or  business  by  the  liquidating 
corporation. 

n.  Details  of  Provisions 

A.  Outbound  Section  355  Distributions 

The  final  regulations  amend  the  rule 
in  the  temporary  regulations  and  do  not 
require  gain  recognition  on  an  outbound 
section  355  distribution  of  the  stock  or 
securities  of  a  domestic  corporation. 
The  final  regulations  continue  to  require 
gain  recognition  on  an  outbound  section 


43074  Federal  Register /Vol.  64,  No.  152 /Monday,  August  9,  1999 /Rules  and  Regulations 


355  distribution  of  the  stock  or 
securities  of  a  foreign  corporation. 

Where  gain  recognition  is  required, 
the  final  regulations  amend  the  rules  for 
determining  the  residency  status  of 
distributees  of  stock  or  securities  in  an 
outboimd  section  355  distribution.  A 
distributee  is  presumed  to  be  a  person 
who  is  not  a  qualified  U.S.  person  (i.e., 
a  person  that  is  not  a  U.S.  citizen, 
resident,  or  corporation),  except  to  the 
extent  that  the  distributing  corporation 
certifies  that  the  distributee  is  a 
qualified  U.S.  person.  A  publicly  traded 
distributing  corporation  may  use  a 
reasonable  analysis  with  respect  to 
distributees  who  are  not  five  percent 
shareholders  of  publicly  traded  stock  to 
demonstrate  the  number  of  distributees 
that  are  qualified  U.S.  persons.  A 
reasonable  analysis  includes  a 
determination  of  the  actual  niunber  of 
distributees  that  are  qualified  U.S. 
persons  or  a  reasonable  statistical 
analysis  of  shareholder  records  and 
other  relevant  information.  The  final 
regulations  also  broaden  the  look- 
through  rule  in  the  temporary 
regulations  for  determining  the  identity 
of  the  distributees  of  stock  or  securities 
of  a  controlled  corporation  received  by 
a  partnership,  trust  or  estate  to  include 
stock  or  seciuities  received  by  a 
disregarded  entity. 

Se^on  1.367(e)-l  is  applicable  to 
distributions  occurring  in  taxable  years 
ending  after  August  8, 1999. 

B.  Outbound  and  Foreign-to-Foreign 
Liquidations 

1.  General  Rule 

The  final  regulations  under  section 
367(e)(2)  contain  two  sets  of  rules, 
depending  upon  whether  the  liquidating 
corporation  is  domestic  or  foreign.  The 
final  regulations  retain  the  rules  of  the 
proposed  regulations  with  respect  to 
foreign-to-foreign  liquidations  with  only 
minor  modification. 

In  the  case  of  an  outbound 
liquidation,  a  domestic  liquidating 
corporation  is  generally  required  to 
recognize  gain  (or  loss)  on  the 
distributed  assets.  In  determining  the 
amount  of  gain  or  loss  recognized  under 
the  general  rule,  the  proposed 
regulations  contain  an  anti-netting  rule 
and  an  anti-stuffing  rule  that  limit  the 
domestic  Uquidating  corporation's 
ability  to  recognize  losses. 

Several  commentators  criticized  the 
anti-netting  rule  contained  in  the 
proposed  regulations  as  overly  broad 
because  the  rule  prohibits  the  netting  of 
ordinary  losses  against  capital  gains. 
The  final  regulations  take  this  into 
accoimt  and  allow  the  netting  of 
ordinary  or  capital  losses  against 


ordinary  or  capital  gains  to  the  same 
extent  allowed  under  general  rules  of 
the  Code,  including  section  1211. 

Commentators  also  questioned  the 
propriety  of  the  anti-stuffing  rule  in  the 
proposed  regulations  and  argued  that 
the  anti-stiiffing  rules  contained  in 
section  336(d)  and  the  loss  limitation 
rules  of  section  382  should  sufficiently 
address  loss  trafficking  concerns.  The 
anti-stuffing  rule  contained  in  the 
proposed  regulations  disallows  the 
recognition  of  losses  attributable  to 
property  acquired  in  capital 
contributions,  section  332  liquidations, 
and  exchanges  under  sections  351  and 
361  within  five  years  of  the  distribution. 

The  IRS  and  Treasiuy  do  not  believe 
that  sections  336(d)  and  382  alone 
adequately  address  the  Government's 
loss  trafficking  concerns.  For  example, 
neither  section  336(d)  nor  382  would 
limit  a  liqmdating  corporation's  ability 
to  recognize  a  loss  that  is  acquired  in  a 
reorganization  among  affiliates  even 
though  th#loss  could  not  have  been 
recognized  if  those  corporations  were 
liquidated  individually.  The  anti- 
stuffing  rule  in  the  proposed  regulations 
also  does  not  adequately  protect  against 
the  use  of  losses  to  offset  gains  where 
the  loss  corporation  acquires  the  gain 
property. 

After  considering  the  issue,  the 
Treasxiry  and  the  IRS  have  amended  the 
anti-stuffing  rule  in  the  final  regulations 
to  limit  the  recognition  of  built-in  gains 
and  losses  attributable  to  property 
received  by  the  domestic  liquidating 
corporation  in  a  reorganization  or 
liquidation  occurring  within  two  years 
prior  to  the  distribution.  Sections  336(d) 
and  382  also  limit  loss  recognition  in 
applicable  circumstances. 
,   Comments  also  requested  clarification 
on  the  treatment  of  a  distribution  of  an 
interest  in  a  publicly  traded  partnership 
(FTP).  The  final  regulations  provide  that 
an  interest  in  a  FTP  that  is  treated  as  a 
corporation  imder  section  7704(a)  shall 
be  treated  in  the  same  manner  as  stock. 

The  final  regulations  retain  the  look- 
through  rule  for  a  domestic  liquidating 
corporation's  distribution  of  a 
partnership  interest  to  its  foreign  parent. 
The  look-through  rule  provides  that,  for 
purposes  of  the  regulation,  a  domestic 
liquidating  corporation  is  treated  as 
distributing  its  proportionate  share  of 
the  partnership  property.  The  Treasiuy 
and  the  IRS  hereby  request  comments 
on  the  proper  method  of  calculating 
such  gain  or  loss  and  reserve  a  section 
in  the  final  regulations  with  respect  to 
this  issue.  Comments  should  consider 
the  application  of  similar  rules  in  other 
cross-border  contexts,  such  as  Trees. 
Reg.  §  1.367(a)-lT(c)(3). 


2.  Exceptions  to  General  Rule 

The  proposed  regulations  contain 
exceptions  to  the  general  gain 
recognition  rule  for  the  distribution  of 
property  used  in  a  U.S.  trade  or  business 
and  the  distribution  of  a  USRPI.  The 
final  regulations  retain  the  two 
exceptions  with  some  modifications  and 
add  an  additional  exception  for  stock  of 
a  domestic  subsidiary  corporation. 

Under  the  proposed  regulations,  a 
domestic  liquidating  corporation  does 
not  recognize  gain  (or  loss)  on  the 
distribution  of  property  used  in  a  U.S. 
trade  or  business,  if:  (1)  The  foreign 
parent  is  not  a  controlled  foreign 
corporation;  (2)  the  foreign  parent 
continues  to  use  the  property  in  a  U.S. 
trade  or  business  for  a  ten-year  period 
following  the  distribution  of  such 
property;  and  (3)  the  domestic 
liquidating  corporation  and  the  foreign 
parent  attach  a  statement  to  their  U.S. 
income  tax  returns  for  the  year  of 
distribution.  If  within  the  ten-year 
period  following  a  distribution,  the 
property  ceases  to  be  used  in  the  foreign 
parent's  U.S.  trade  or  business  other 
than  by  a  disposition,  then  the  foreign 
parent  is  required  to  file  an  amended 
U.S.  income  tax  return  on  behalf  of  the 
domestic  liquidating  corporation  and 
recognize  gain  thereon.  If  the  foreign 
parent  disposes  of  such  property,  then 
the  foreign  parent  recognizes  gain  (or 
loss)  on  its  U.S.  income  tax  return  for 
the  year  of  disposition  in  lieu  of  the 
domestic  liquidating  corporation 
recognizing  gain  on  an  amended  retiun 
for  the  year  of  distribution.  Also,  imder 
the  proposed  regulations,  gain 
recognition  is  not  triggered  on 
involuntary  conversions  of  such 
property  under  section  1033,  like-kind 
exchanges  of  such  property  imder 
section  1031,  and  the  abandonment  of 
obsolete  or  worthless  property. 

The  final  regulations  modify  the  U.S. 
trade  or  business  property  exception  in 
response  to  comments  in  several 
respects.  First,  the  final  regulations 
make  the  exception  available  to  a 
domestic  liquidating  corporation  that 
liquidates  into  a  controlled  foreign 
corporation.  Second,  the  final 
regulations  no  longer  require  that  the 
foreign  parent  file  an  amended  retiun  on 
behalf  of  the  liquidating  corporation 
when  property  ceases  to  be  used  in  the 
conduct  of  a  U.S.  trade  or  business 
(whether  by  disposition  or  otherwise), 
provided  that  the  foreign  parent 
properly  recognizes  gain  (or  loss  in  the 
case  of  a  disposition)  as  if  the  property 
had  been  sold  for  fair  market  value  at 
the  time  the  property  ceases  to  be  used 
in  the  conduct  of  a  U.S.  trade  or 
business.  Third,  the  final  regulations 
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c )  pand  the  types  of  dispositions  that 
\  all  not  trigger  gain  recognition.  U.S. 
t^fide  or  business  property  may  be 
t  r^sferred  to  another  person  without 
g  ^n  recognition,  if  the  transfer  is  a 
disposition  normally  entitled  to 
nOnrecognition  under  the  Code  and  the 
tr^sferor  and  transferee  satisfy  various 
{  iocedural  requirements. 

[The  final  regulations  retain  the 
exception  for  a  distribution  of  a  USRPI 
c  Ontained  in  the  proposed  regulation 
th  only  minor  modification, 
''he  final  regulations  add  a  new 
eption  that  allows  for  nonrecognition 
gain  on  a  distribution  of  stock  of  a 
imestic  subsidiary  that  is  80  percent 
ed  (by  vote  and  value)  directly  by 
t  ije  domestic  liquidating  corporation, 
I  ^vided  that  the  Liquidation  does  not 
ve  as  a  principal  purpose  the 
oidance  of  U.S.  tax  on  a  subsequent 
position  of  the  domestic  subsidiary. 

.  I  General  Anti-abuse  Rule 

e  final  regulations  contain  a  new 
ti-abuse  rule  that  allows  the 
Obmmissioner  to  require  the  liquidating 
irporation  to  recognize  gain  (or  treat 
liquidating  corporation  as  if  it  had 
ognized  loss)  on  the  distribution  of 
perty  pursuant  to  the  liquidation  if  a 
cipal  purpose  of  the  liquidation  is 
avoidance  of  U.S.  tax.  The  rule 
uld  apply,  for  example,  if  a  principal 

ose  of  a  liquidation  is  the 
tribution  of  a  domestic  liquidating 

oration's  earnings  and  profits 
thout  a  U.S.  withholding  tax.  In 
ain  circiunstances,  the  Service  is 
o  concerned  about  a  liquidation  of  a 
mestic  corporation  into  a  U.S.^  branch 
ojf  a  foreign  corporation  in  a  manner  that 
facilitates  the  avoidance  of  U.S.  tax, 
luding  the  inappropriate  use  of 
ibutes  such  as  net  operating  losses, 
luidations  used  to  facilitate  the 
idance  of  tax  may  be  challenged 
der  existing  law.  The  Treasury  and 
IRS  hereby  solicit  comments, 
iwever,  as  to  other  measures  that 
uld  be  taken  to  adequately  address 
h  transactions,  including  the  more 
ific  identification  of  the  conditions 
der  which  liquidated  property, 
icularly  securities  and  other 
ancial  instruments,  may  be 
sidered  to  be  used  in  a  U.S.  trade  or  - 
4siness. 

41  Effective  Date 

Section  1.367(e)-2  is  applicable  to 
Stributions  occmring  30  days  after 
/|^gust  9, 1999  or,  if  a  taxpayer  elects, 
toidistributions  in  taxable  years  ending 
a  ler  August  8, 1999.  In  addition, 
tii^payers  may  rely  on  the  principles 
c  Xitained  in  the  temporary  regulations 
ii  4ued  under  section  367(e)(2)  on 


January  16, 1990  for  distributions 
occurring  prior  to  30  days  after  August 
9,  1999. 

C.  Section  6038B 

The  regulations  under  section  6038B 
are  also  revised  to  require  reporting  for 
transactions  described  in  section 
367(e)(1)  and  (2)  in  accordance  with  the 
final  regulations  under  section  367(e)(1) 
and  (2). 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  the  collections  of 
information  contained  in  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  upon 
the  fact  that  the  number  of  section 
367(e)  distributions  that  require 
reporting  under  these  regulations  is 
estimated  to  be  only  400  per  year. 
Moreover,  because  these  regulations 
will  primarily  affect  large  multinational 
corporations,  it  is  estimated  that  out  of 
the  400  transactions  very  few,  if  any, 
will  involve  small  entities.  Thus,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required. 

Pursuant  to  section  7805(f)  of  the 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  the 
impact  of  the  proposed  regulations  on 
small  business. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Guy  A. 
Bracuti  of  the  Office  of  Associate  Chief 
Counsel  (International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART 1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 


entry  for  1.367(e)-lT  and  by  adding 
entries  in  numerical  order  to  read  in 
part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  *  Section 
1.367(e)-l  also  issued  under  26  U.S.C. 
367(e)(1).  Section  1.367(e)-2  also  issued 
under  26  U.S.C.  367(e)(2).  •   *   * 

S 1 .367(e>-0T  ttirough  §  1 .367(e)-2T 
[Removaiid] 

Par.  2.  Sections  1.367(e)-0T,  1.367(e)- 
IT,  and  1.367(e}-2T  are  removed. 

Par.  3.  Sections  1.367(e)-0, 1.367(e)- 
1,  and  1.367(e)-2  are  added  to  read  as 
follows:  • 

S1.367(e)-0    Outline  of  K1-367(e)-1  and 
1.367(e)-2. 

This  section  lists  captioned 
paragraphs  contained  in  §§  1.367(e)-l 
and  1  367(e)-2  as  follows: 

S 1 .367(e)-1    DistrttMJtions  described  in 
sectk>n367(eX1). 

(a)  Purpose  and  scope. 

(b)  Gain  recognition. 

(1)  General  rule. 

(2)  Stock  owned  through  partnerships, 
disregarded  entities,  trusts,  and  estates. 

(3)  Gain  computation. 

(4)  Treatment  of  distributee. 

(c)  Nonrecognition  of  gain. 

(d)  Determining  whether  distributees  are 
qualified  U.S.  persons. 

(1)  General  rule — presumption  of  foreign 
status. 

(2)  Non-publicly  traded  distributing 
corporations. 

(3)  Publicly  traded  distributing  corporations, 
(i)  Five  percent  shareholders. 

(ii)  Other  distributees. 

(4)  Qualified  exchange  or  other  market. 

(e)  Reporting  under  section  6038B. 
(0  Effective  date. 

S 1  ^7(e>-2  Distributions  described  in 
section  367(eK2). 

(a)  Purpose  and  scope. 

(1)  In  general. 

(2)  Nonapplicability  of  section  367(a). 

(b)  Distribution  by  a  domestic  corporation. 
(1)  General  rule. 

(i)  Recognition  of  gain  and  loss, 
(ii)  Operating  rules. 

(A)  General  rule. 

(B)  Overall  loss  limitation. 

(1)  Overall  loss  limitation  rule. 
[2]  Example. 

(C)  Special  rules  for  built-in  gains  and  losses 
attributable  to  property  received  in 
liquidations  and  reorganizations. 

(iii)  Distribution  of  partnership  interest. 

(A)  General  rule. 

(B)  Gain  or  loss  calculation.  [Reserved] 

(C)  Basis  adjustments. 

(D)  Publicly  traded  partnerships. 

(2)  Exceptions. 

(i)  Distribution  of  property  used  in  a  U.S. 
trade  or  business. 

(A)  Conditions  for  nonrecognition. 

(B)  Qualifying  property. 

(C)  Required  statement. 

(1)  Declaration  and  certification. 
[2]  Property  description. 
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{3)  Distributee  identification. 

(4)  Treaty  benefits  waiver. 

(5)  Statute  of  limitations  extension. 

(D)  Failure  to  file  statement. 

(E)  Operating  rules. 

(I)  Gain  or  loss  recognition  by  the  foreign 

distributee  corporation, 
(i)  Taxable  dispositions. 
[if]  Other  triggering  events. 
[2]  Gain  recognition  by  the  domestic 

liquidating  corporation. 
[i]  General  rule. 
[if]  Amended  return. 
[iifi  hiterest. 

(iv)  Joint  and  several  liability. 
13]  Schedule  for  property  no  longer  used  in 

a  U.S.  trade  or  business. 
[4]  Nontriggering  events. 
(/]  Conversions,  certain  exchanges,  and 

abandonment, 
(ifl  Amendment  to  Master  Property 

Description 
(5)  Nontriggering  transfers  to  qualified 

transferees, 
(ii)  Distribution  of  certain  U.S.  real  property 

interests, 
(iii)  Distribution  of  stock  of  domestic 

subsidiary  corporations. 

(A)  Conditions  for  nonrecognition. 

(B)  Exceptions  when  the  liquidating 
corporation  is  a  U.S.  real  property 
holding  corporation. 

(C)  Anti-abuse  rule. 

(D)  Required  statement. 
(3)  Other  consequences. 

(i)  Distributee  basis  in  property, 
(ii)  Reporting  under  section  6038B. 
(iii)  Other  rules. 

(c)  Distribution  by  a  foreign  c»rporation. 

(1)  General  rule — gain  and  loss  not 
recognized. 

(2)  Exceptions. 

(i)  Property  used  in  a  U.S.  trade  or  business. 

(A)  General  rule. 

(B)  Ten-year  active  U.S.  business  exception. 

(C)  Required  statement. 

(D)  Operating  rules. 

(ii)  Property  formerly  used  in  a  U.S.  trade  or 
business. 

(3)  Other  consequences. 

(i)  Distributee  basis  in  property, 
(ii)  Other  rules. 

(d)  Anti-abuse  rule. 

(e)  Effective  date. 

f1J07(«H    Distributions  dMcribMl  in 
section  367(sX1). 

(a)  Purpose  and  scope.  This  section 
provides  rules  for  recognition  (and 
nonrecognition)  of  gain  by  a  domestic 
corporation  (distributing 
corporation)  on  a  distribution  of  stock 
or  securities  of  a  corporation  (controlled 
corporation)  to  foreign  persons  that  is 
described  in  section  355.  Paragraph  (b) 
of  this  section  contains  the  general  rule 
that  gain  is  recognized  on  the 
distribution  to  the  extent  stock  or 
securities  of  controlled  are  distributed 
to  foreign  persons.  Paragraph  (c)  of  this 
section  provides  an  exception  to  the 
gain  recognition  rule  for  distributions  of 
stock  or  seciuities  of  a  domestic 
corporation.  Paragraph  (d)  of  this 


section  contains  rules  for  determining 
whether  distributees  of  stock  or 
seciuities  in  a  section  355  distribution 
are  qualified  U.S.  persons.  Paragraph  (e) 
of  this  section  cross-references  section 
6038B  for  certain  reporting  obligations. 
Finally,  paragraph  (f)  of  this  section 
specifies  the  efi^ective  date  of  this 
section. 

(b)  Gain  recognition — (l)  General  rule. 
If  a  domestic  corporation  makes  a 
distribution  of  stock  or  securities  of  a 
corporation  that  qualifies  for 
nonrecognition  under  section  355  to  a 
person  who  is  not  a  qualified  U.S. 
person,  then,  except  as  provided  in 
paragraph  (c)  of  this  section,  the 
distributing  corporation  shall  recognize 
gain  (but  not  loss)  on  the  distribution 
imder  section  367(e)(1).  A  distributing 
corporation  shall  not  recognize  gain 
imder  this  section  with  respect  to  a 
section  355  distribution  to  a  qualified 
U.S.  person.  For  purposes  of  this 
section,  a  qualified  U.S.  person  is — 

(A)  A  citizen  or  resident  of  the 
United  States;  or 

(B)  A  domestic  corporation. 

(2)  Stock  owned  through  partnerships, 
disregarded  entities,  trusts,  and  estates. 
For  purposes  of  this  section,  distributing 
corporation  stock  or  seciuities  owned  by 
or  for  a  partnership  (whether  foreign  or 
domestic)  are  owned  proportionately  by 
its  partners.  A  partner's  proportionate 
share  of  the  stock  or  securities  of  the 
distributing  corporation  shall  be  equal 
to  the  partner's  distributive  share  of  the 
gain  that  would  have  been  recognized 
had  the  partnership  sold  the  stock  or 
seciuities  (at  a  taxable  gain) 
immediately  before  the  distribution.  The 

Partner's  distributive  share  of  gain  shall 
e  determined  under  the  rules  and 
principles  of  sections  701  through  761 
and  the  regulations  thereunder.  Fdr 
purposes  of  this  section,  stock  or 
securities  owned  by  or  for  an  entity  that 
is  disregarded  as  an  entity  (disregarded 
entity)  under  §  1.7701-3(b)(l)(ii)  or 
(b)(2)(i)(C)  are  owned  directly  by  the 
owner  of  such  disregarded  entity.  For 
purposes  of  this  section,  stock  or 
securities  owned  by  or  for  a  trust  or 
estate  (whether  foreign  or  domestic)  are 
owned  proportionately  by  the  persons 
who  would  be  treated  as  owning  such 
stock  or  securities  under  section 
318(a)(2)(A)  and  (B).  In  applying  section 
318(a)(2)(B)(i),  if  a  trust  includes 
interests  that  are  not  actuarially 
ascertainable,  all  such  interests  shall  be 
considered  to  be  owned  by  foreign 
persons.  In  a  case  where  an  interest 
holder  in  a  partnership,  a  disregarded 
entity,  trust,  or  estate  that  (directly  or 
inHirectly)  owns  stock  of  the 
distributing  corporation  is  itself  a 
partnership,  disregarded  entity,  trust,  or 


estate,  the  rules  of  this  paragraph  (b)(2) 
apply  to  such  interest  holder. 

(3)  Gain  computation.  Gain 
recognized  under  paragraph  (b)(1)  of 
this  section  shall  be  equal  to  the  excess 
of  the  fair  market  value  of  the  stock  or 
securities  distributed  to  persons  who  are 
not  qualified  U.S.  persons  (determined 
as  of  the  time  of  the  distribution)  over 
the  distributing  corporation's  adjusted 
basis  in  the  stock  or  seciuities 
distributed  to  sudi  distributees.  For 
purposes  of  the  preceding  sentence,  the 
distributing  corporation's  adjusted  basis 
in  each  unit  of  each  class  of  stock  or 
securities  distributed  to  a  distributee 
shall  be  equal  to  the  distributing 
corporation's  total  adjusted  basis  in  all 
of  the  units  of  the  respective  class  of 
stock  or  securities  owned  immediately 
before  the  distribution,  divided  by  the 
total  number  of  units  of  the  class  of 
stock  or  securities  owned  immediately 
before  the  distribution. 

(4)  Treatment  of  distributee.  If  the 
distribution  otherwise  qualifies  for 
nonrecognition  under  section  355,  each 
distributee  shall  be  considered  to  have 
received  stock  or  securities  in  a 
distribution  qualifying  for 
nonrecognition  under  section  355,  even 
though  the  distributing  corporation  may 
recognize  gain  on  the  distribution  under 
this  section.  Thus,  the  distributee  shall 
not  be  considered  to  have  received  a 
distribution  described  in  section  301  or 
a  distribution  in  an  exchange  described 
in  section  302(b)  upon  the  receipt  of  the 
stock  or  securities  of  the  controlled 
corporation,  and  the  domestic 
distributing  corporation  shall  have  no 
withholding  responsibilities  under 
section  1441.  Except  where  section 
897(e)(1)  and  the  regulations  thereunder 
cause  gain  to  be  recognized  by  the     j 
distributee,  the  basis  of  the  distributed 
domestic  or  foreign  corporation  stock  in 
the  hands  of  the  foreign  distributee  shall 
be  the  basis  of  the  distributed  stock 
determined  under  section  358  without 
any  increase  for  any  gain  recognized  by 
the  domestic  corporation  on  the 
distribution. 

(c)  Nonrecognition  of  gain.  A 
domestic  distributing  corporation  shall 
not  recognize  gain  under  paragraph 
(b)(1)  of  this  section  on  the  distribution 
of  stock  or  securities  of  a  domestic 
corporation. 

(d)  Determining  whether  distributees 
are  qualified  U.S.  persons— {1)  General 
rule — presumption  of  foreign  status. 
Except  as  provided  in  paragraphs  (d)(2) 
and  (3)  of  this  section,  all  distributions 
of  stock  or  securities  in  a  distribution 
described  in  paragraph  (b)(1)  of  this 
section  are  presumed  to  be  to  persons 
who  are  not  qualified  U.S.  persons,  as 
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( I  >fined  in  paragraph  (b)(1)  of  this 
wction. 

(2)  Non-publicly  traded  distributing 
( '( trpomtions.  If  the  class  of  stock  or 
securities  of  the  distributing  corporation 
(j^i  respect  to  which  stock  or  securities 

''  the  controlled  corporation  are  * 
iStributed)  is  not  regularly  traded  on  a 
^.ed  exchange  or  other  market  (as 
fined  in  paragraph  (d)(4)  of  this 
on),  then  the  distributing 
(iorporation  may  oidy  rebut  the 

sumption  contained  in  paragraph 
^)(1)  of  this  section  by  identifying  the 
alified  U.S.  persons  to  which 
mtroUed  corporation  stock  or 

ities  were  distributed  and  by 
irtifying  the  amount  of  stock  or 

ties  that  were  distributed  to  the 
alified  U.S.  persons. 

(3)  Publicly  traded  distributing 
>rporations.  If  the  class  of  stock  or 

ties  of  the  distributing  corporation 
respect  to  which  stock  or  securities 
the  controlled  corporation  are 
distributed)  is  regularly  traded  on  a 
naUfied  exchange  or  other  market  (as 
fined  in  paragraph  (d)(4)  of  this 

ion),  then  the  distributing 
irporation  may  only  rebut  tibe 
sumption  contained  in  paragraph 
:)(!)  of  this  section  as  described  in  this 

graph  (d)(3). 
(i)  Five  percent  shareholders.  A 
blicly  traded  distributing  corporation 
y  only  rebut  the  presumption 
ntained  in  paragraph  (d)(1)  of  this 
ion  with  respect  to  distributees  that 
five  percent  shareholders  of  the  class 
t  stock  or  securities  of  the  distributing 
orporation  (in  respect  to  which  stock  or 
iirities  of  the  controlled  corporation 
distributed)  by  identifying  the 
alified  U.S.  persons  to  which 
ntroUed  corporation  stock  or 
urities  were  distributed  and  by 
rtifying  the  amoimt  of  stock  or 
urities  that  were  distributed  to  the 
alified  U.S.  persons.  A  five  percent 
areholder  is  a  distributee  who  is 
uired  imder  U.S.  securities  laws  to 
:e  with  the  Secmities  and  Exchange 
Ipmmission  (SEC)  a  Schedule  13D  or 
iC  under  17  CFR  240.13d-l  or  17  CFR 
4o.l3d-2.  and  provide  a  copy  of  same 
the  distributing  corporation  under  17 

240.13d-7. 
(ii)  Other  distributees.  A  distributing 
irporation  that  has  made  a  distribution 
scribed  in  paragraph  (d)(3)  of  this 
slection  may  rebut  the  presiunption 
(jdntained  in  paragraph  (d)(1)  of  this 
section  with  respect  to  distributees  that 
qile  not  five  percent  shareholders  (as 
defined  in  this  paragraph  (d)(3))  by 
lying  on  and  providing  a  reasonable 
alysis  of  shareholder  records  and 
ber  relevant  information  that 
demonstrates  a  number  of  distributees 


that  are  qualified  U.S.  persons. 
Taxpayers  may  rely  on  such  analysis, 
unless  it  is  subsequently  determined 
that  there  are  actually  fewer  distributees 
who  are  qualified  U.S.  persons  than 
were  demonstrated  in  the  analysis. 

(4)  Qualified  exchange  or  other 
maiiiet.  For  purposes  of  paragraph  (d)  of 
this  section,  the  term  qualified  exchange 
or  other  market  means,  for  any  taxable 
year — 

(i)  A  national  securities  exchange 
which  is  registered  with  the  SEC  or  the 
national  market  system  established 
pursuant  to  section  11 A  of  the 
Seciirities  Exchange  Act  of  1934  (15 
U.S.C.  78f):  or 

(ii)  A  foreign  seciuities  exchange  that 
is  regulated  or  supervised  by  a 
governmental  audiority  of  the  coimtry 
in  which  the  market  is  located  and 
which  has  the  following 
characteristics — 

(A)  The  exchange  has  trading  volume, 
listing,  financial  disclosure,  and  other 
requirements  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  bee  and 
open  market,  and  to  protect  investors; 
and  the  laws  of  the  country  in  which  the 
exchange  is  located  and  the  rules  of  the 
exchange  ensure  that  such  requirements 
are  actually  enforced;  and 

(B)  The  rules  of  the  exchange  ensure 
active  trading  of  listed  stocks. 

(e)  Reporting  under  section  6038B. 
See  the  regulations  under  section  6038B 
for  reporting  requirements  for 
distributions  imder  this  section. 

(f)  Effective  date.  This  section  shall  be 
applicable  to  distributions  occurring  in 
taxable  years  ending  after  August  8, 
1999. 

f1.367(e>-2    Distributions  describMl  in 
section  367(sX2). 

(a)  Purpose  and  scope — (1)  In  general. 
This  section  provides  rules  reqiuring 
gain  and  loss  recognition  by  a 
corporation  on  its  distribution  of 
property  to  a  foreign  corporation  in  a 
complete  liquidation  described  in 
section  332.  Paragraph  (b)(1)  of  this 
section  contains  the  general  rule  that 
gain  and  loss  are  recognized  when  a 
domestic  corporation  makes  a 
distribution  of  property  in  complete 
liquidation  imder  section  332  to  a 
foreign  corporation  that  meets  the  stock 
ownership  requirements  of  section 
332(b)  with  respect  to  stock  in  the 
domestic  corporation.  Paragraph  (b)(2) 
of  this  section  provides  the  only 
exceptions  to  the  gain  and  loss 
recognition  rule  of  paragraph  (b)(1)  of 
this  section.  Paragraph  (b)(3)  of  this 
section  refers  to  other  consequences  of 
distributions  described  in  paragraphs 


(b)(1)  and  (2)  of  this  section.  Paragraph 
(c)(1)  of  this  section  contains  the  general 
rule  that  gain  and  loss  are  not 
recognized  when  a  foreign  corporation 
makes  a  distribution  of  property  in 
complete  liquidation  under  section  332 
to  a  foreign  corporation  that  meets  the 
stock  ownership  reqiiirements  of  section 
332(b)  with  respect  to  stock  in  the 
foreign  liquidating  corporation. 
Paragraph  (c)(2)  of  this  section  provides 
the  Only  exceptions  to  the 
nonrecognition  rule  of  paragraph  (c)(1) 
of  this  section.  Paragraph  (c)(3)  of  this 
section  refers  to  other  consequences  of 
distributions  described  in  paragraphs 
(c)(1)  and  (2)  of  this  section.  Paragraph 
(d)  of  this  section  contains  an  anti-abus& 
rule.  Finally,  paragraph  (e)  of  this 
section  specifies  the  effective  date  for 
the  rules  of  this  section.  The  rules  of 
this  section  are  issued  pursuant  to  the 
authority  conferred  by  section  367(e)(2). 
(2)  Nonapplicability  of  section  367(a). 
Section  367(a)  shall  not  apply  to  a 
complete  liquidation  described  in 
section  332  by  a  domestic  liquidating 
corporation  into  a  foreign  corporation 
that  meets  the  stock  ownership 
requirements  of  section  332(b). 
(b)  Distribution  by  a  domestic 
corporation — (1)  General  rule — (i) 
Recognition  of  gain  and  loss.  If  a 
domestic  corporation  (domestic 
•^quidating)  makes  a  distribution  of 
property  in  complete  liquidation  under 
section  332  to  a  foreign  corporation 
(foreign  distributee)  that  meets  the  stock 
ownership  requirements  of  section 
332(b)  with  respect  to  stock  ir  the 
domestic  liquidating  corpora  Jon, 
then — 

(A)  Pursuant  to  section  367(e)(2), 
section  337(a)  and  (b)(1)  shall  not  apply; 
and 

(B)  The  domestic  liquidating 
corporation  shall  recognize  gain  or  loss 
on  the  distribution  of  property  to  the 
foreign  distributee,  except  as  provided 
in  paragraph  (b)(2)  of  this  section. 

(ii)  Operating  rules — (A)  General  rule. 
Except  as  provided  in  paragraphs 
(b)(l)(ii)  (B)  and  (C)  of  this  section,  the 
rules  contained  in  section  336  will 
apply  to  the  gain  and  loss  recognized 
pursuant  to  this  section. 

(B)  Overall  loss  limitation — (I) 
Overall  loss  limitation  rule.  Loss  in 
excess  of  gain  from  the  distribution 
shall  not  be  recognized.  If  realized 
losses  exceed  recognized  losses,  the 
losses  shall  be  recognized  on  a  pro  rata 
basis  with  respect  to  the  realized  loss 
attributable  to  each  distributed  loss 
asset  in  the  category  of  assets  (i.e., 
capital  or  ordinary)  to  which  the 
realized  but  unrecognized  loss  relates. 
For  additional  limitations  on  the 
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recognition  of  losses,  see,  e.g.,  section 
1211. 

{2)  Example.  The  following  example 
illustrates  the  overall  loss  limitation 
rule,  the  pro  rata  loss  allocation  method, 
and  the  general  capital  loss  limitation 
rule  in  section  1211(a): 

Example.  F,  a  foreign  corporation,  owns  all 
stock  of  USl,  a  domestic  corporation.  USl 
owns  the  following  capital  assets:  Asset  A, 
which  has  a  fair  market  value  of  SlOO  and  an 
adjusted  basis  of  S40;  Asset  B,  which  has  a 
fair  market  value  of  $60  and  an  adjusted  basis 
of  $80;  and.  Asset  C,  which  has  a  fair  market 
value  of  $40  and  an  adjusted  basis  of  $100. 
USl  also  owns  the  following  business  assets 
that  will  generate  ordinary  income  (or  loss) 
upon  disposition:  Asset  D,  which  has  a  fair 
market  value  of  $100  and  an  adjusted  basis 
of  $40;  Asset  E,  which  has  a  fair  market  value 
of  $60  and  an  adjusted  basis  of  $100;  and. 
Asset  F,  which  has  a  fair  market  value  of  $40 
and  an  adjusted  basis  of  $80.  USl  liquidates 
into  F  and  distributes  all  assets  to  F  in 
liquidation.  None  of  the  assets  qualify  for 
nonrecognition  under  paragraph  (b)(2)  of  this 
section.  USl's  total  realized  capital  loss  is 
$80,  but  it  may  only  recognize  $60  of  that 
loss.  See  section  1211(a).  USl's  total  realized 
ordinary  loss  is  $80,  but  it  may  only 
recognize  $60  of  that  loss.  See  paragraph 
(b)(l)(ii)(B)(l)  of  this  section.  USl  will 
allocate  $45  (60  X  .75)  of  the  recognized 
capital  loss  to  Asset  B  and  will  allocate  the 
remaining  $15  (60  X  .25)  of  recognized 
capital  loss  to  Asset  C.  See  paragraph 
(b)(l  )(ii)(B)(  1 )  of  this  secUon.  USl  will 
allocate  $30  (60  X  .50)  of  the  recognized 
ordinary  loss  to  Asset  E  and  will  allocate  the 
remaining  $30  (60  X  .50)  to  Asset  F.  See 
paragraph  (b)(l)(ii)(B)(l)  of  this  section. 

(C)  Special  rules  for  built-in  gains  and 
losses  attnbutable  to  property  received 
in  liquidations  and  reorganizations. 
Built-in  losses  attributable  to  property 
received  in  a  transaction  described  in 
sections  332  or  361  (during  the  two-year 
period  ending  on  the  date  of  the 
distribution  in  liquidation  covered  by 
this  section)  shall  not  offset  gain  &x>m 
property  not  received  in  the  same 
transaction.  Built-in  gains  attributable  to 
property  received  in  a  transaction 
described  in  sections  332  or  361  (during 
the  two-year  period  ending  on  the  date 
of  the  distribution  in  liquidation 
covered  by  this  section)  shall  not  offset 
loss  from  property  not  received  in  the 
same  transaction.  Built-in  gain  or  loss  is 
that  amount  of  gain  or  loss  on  property 
that  existed  at  the  time  the  domestic 
liquidating  corporation  acquired  such 
property.  See  sections  336(d)  and  382 
for  additional  limitations  on  the 
recognition  of  losses. 

(iii)  Distribution  of  partnership 
interest — (A)  General  rule.  If  a  domestic 
corporation  distributes  a  partnership 
interest  (whether  foreign  or  domestic)  in 
a  distribution  described  in  paragraph 
(b)(l)(i)  of  this  section,  then  for 


piuposes  of  applying  this  section  the 
domestic  liquidating  corporation  shall 
be  treated  as  having  distributed  a 
proportionate  share  of  partnership 
property.  Accordingly,  the  applicability 
of  the  recognition  rules  of  paragraphs 
(b)(1)  (i)  and  (ii)  of  this  section,  and  of 
any  exception  to  recognition  provided 
in  this  section  shall  be  determined  with 
reference  to  the  partnership  property, 
rather  than  to  the  partnership  interest 
itself.  Where  the  partnership  property 
includes  an  interest  in  a  lower-tier 
partnership,  the  applicability  of  any 
exception  with  respect  to  the  interest  in 
the  lower-tier  partnership  shall  be 
determined  with  reference  to  the  lower- 
tier  partnership  property.  In  the  case  of 
multiple  tiers  of  partnerships,  the 
applicability  of  an  exception  shall  be 
determined  with  reference  to  the 
property  of  each  partnership,  applying 
the  rule  contained  in  the  preceding 
sentence.  A  domestic  liquidating 
corporation's  proportionate  share  of 
partnership  property  shall  be 
determined  under  the  rules  and 
principles  of  sections  701  through  761 
and  the  regulations  thereunder. 

(B)  Gain  or  loss  calculation. 
[Reserved] 

(C)  Basis  adjustments.  The  foreign 
distributee  corporation's  basis  in  the 
distributed  partnership  interest  shall  be 
equal  to  the  domestic  liquidating 
corporation's  basis  in  such  partnership 
interest  immediately  prior  to  the 
distribution,  increased  by  the  amount  of 
gain  and  reduced  by  the  amount  of  loss 
recognized  by  the  domestic  liquidating 
corporation  on  the  distribution  of  the 
partnership  interest.  Solely  for  piuposes 
of  sections  743  and  754,  the  foreign 
distributee  corporation  shall  be  treated 
as  having  purdiased  the  partnership 
interest  for  an  amoimt  equal  to  the 
foreign  corporation's  adjusted  basis 
therein. 

(D)  Publicly  traded  partnerships.  The 
distribution  by  a  domestic  liquidating 
corporation  of  an  interest  in  a  publicly 
traded  partnership  that  is  treated  as  a 
corporation  for  U.S.  income  tax 
purposes  under  section  7704(a)  shall  not 
be  subject  to  the  rules  of  paragraphs 
(b)(l)(iii)  (A)  and  (B)  of  this  section. 
Instead,  the  distribution  of  such  an 
interest  shall  be  treated  in  the  same 
manner  as  a  distribution  of  stock.  Thus, 
a  transfer  of  an  interest  in  a  publicly 
traded  partnership  that  is  treated  as  a 
U.S.  corporation  for  U.S.  income  tax 
purposes  shall  be  treated  in  the  same 
manner  as  stock  in  a  domestic 
corporation,  and  a  transfer  of  an  interest 
in  a  publicly  traded  partnership  that  is 
treated  as  a  foreign  corporation  for  U.S. 
income  tax  piuposes  shall  be  treated  in 


the  same  maimer  as  stock  in  a  foreign 
corporation. 

(2)  Exceptions — (i)  Distribution  of 
property  used  in  a  U.S.  trade  or 
business — (A)  Conditions  for 
nonrecognition.  A  domestic  liquidating 
corporation  shall  not  recognize  gain  or 
loss  tmder  paragraph  (b)(1)  of  this 
section  on  its  distribution  of  property 
(including  inventory)  used  by  the 
domestic  liquidating  corporation  in  the 
conduct  of  a  trade  or  business  within 
United  States,  if— 

[1)  The  foreign  distributee 
corporation,  inmiediately  thereafter  and 
for  the  ten-year  period  beginning  on  the 
date  of  the  distribution  of  such  property, 
uses  the  property  in  the  conduct  of  a 
trade  or  business  within  the  United 
States; 

[2]  The  domestic  liquidating 
corporation  attaches  the  statement 
described  in  paragraph  (b)(2)(i)(C)  of 
this  section  to  its  U.S.  income  tax 
retiuns  for  the  taxable  years  that  include 
the  distributions  in  liquidation;  and 

(3)  The  foreign  distributee  corporation 
attaches  a  copy  of  the  property 
description  contained  in  paragraph 
(b)(2)(i)(C)(2)  of  this  section  to  its  U.S. 
income  tax  return  for  the  tax  year  that 
includes  the  date  of  distribution. 

(B)  Qualifying  property.  Property  is 
used  by  the  foreign  distributee 
corporation  in  the  conduct  of  a  trade  or 
business  in  the  United  States  within  the 
meaning  of  this  paragraph  (b)(2)(i)  only 
if  all  income  horn  the  use  of  the 
property  and  all  income  or  gain  frttm  the 
sale  or  exchange  of  the  property  would 
be  subject  to  taxation  under  section 
882(a)  as  effectively  connected  income. 
Also,  stock  held  by  a  dealer  as  inventory 
or  for  sale  in  the  ordinary  course  of  its 
trade  or  business  shall  be  treated  as 
inventory  and  not  as  stock  in  the  hands 
of  both  the  domestic  liquidating 
corporation  and  the  distributee  foreign 
corporation.  Notwithstanding  the 
foregoing,  the  exception  provided  in 
this  paragraph  (b)(2)(i)  shall  not  apply  to 
intangibles  described  in  section 
g36(h)(3)(B). 

(C)  llequired  statement.  The  statement 
required  by  paragraph  (b)(2)(i)(A)  of  this 
section  shall  be  entitled  "Required 
Statement  under  §  1.367(e)-2(b)(2)(i)" 
and  shall  be  prepared  by  the  domestic 
liquidating  corporation  and  signed 
under  penalties  of  perjtuy  by  an 
authorized  officer  of  the  domestic 
liquidating  corporation  and  by  an 
authorized  officer  of  the  foreign 
distributee  corporation.  The  statement 
shall  contain  the  following  items: 

(1)  Declaration  and  certification.  A 
declaration  that  the  distribution  to  the 
foreign  distributee  corporation  is  one  to 
which  the  rules  of  this  paragraph 
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))(2)(i)  apply  and  a  certification  that 
tpe  domestic  liquidating  corporation 
iid  the  foreign  distributee  corporation 
icree  to  all  of  the  terms  and  conditions 
;pt  forth  in  this  paragraph  (b)(2)(i). 

(2)  Property  description.  A 
description  of  all  property  distributed 
Ty  the  domestic  liquidating  corporation 
inrespective  of  whether  the  property 
:  ualifies  for  nonrecognition).  Such 
:  escription  shall  be  entitled  "Master 
■  roperty  Description"  and  shall  identify 
;  le  property  that  continues  to  be  used 

r  the  foreign  distributee  corporation  in 

e  conduct  of  a  trade  or  business 
^ithin  the  United  States,  including  the 
I  >cation,  adjusted  basis,  estimated  fair 
]  tarket  value,  a  summary  of  the  method 

ncluding  appraisetls  if  any)  used  for 
termining  such  value,  and  the  date  of 

stribution  of  such  items  of  property. 

he  description  shall  also  identify  the 
iroperty  excepted  from  gain  recognition 
inder  paragraphs  (b)(2)(ii)  and  (iii)  of 
iiis  section. 

1  (3)  Distributee  identification.  An 
flentification  of  the  foreign  distributee 

irporation,  including  its  name  and 

idress,  taxpayer  identification  number, 

sidence,  and  place  of  incorporation. 

(4)  Treaty  benefits  waiver.  With 
spect  to  property  entitled  to 
nrecognition  pursuant  to  this 

graph  (b){2){i).  a  declaration  by  the 
reign  distributee  corporation  that  it 
evocably  waives  any  right  imder  any 
aty  (whether  or  not  currently  in  force 
the  time  of  the  liquidation)  to  sell  or 
I  !|(change  any  item  of  such  property 
ithout  U.S.  income  taxation  or  at  a 
:  1  iduced  rate  of  taxation,  or  to  derive 
ncome  from  the  use  of  any  item  of  such 
jproperty  without  U.S.  income  taxation 
at  a  reduced  rate  of  taxation. 

(5)  Statute  of  limitations  extension. 
agreement  by  the  domestic 

uidating  corporation  and  the  foreign 
stributee  corporation  to  extend  the 

I  i^atute  of  limitations  on  assessments 
d  collections  (under  section  6501) 

'  yith  respect  to  the  domestic  liquidating 
rporation  on  the  distribution  of  each 
m  of  property  until  three  years  after 
e  date  on  which  all  such  items  of 
operty  have  ceased  to  be  used  in  a 
de  or  business  within  the  United 

I  >^tes,  but  in  no  event  shall  the 
extension  be  for  a  period  longer  than  13 
;  'Bars  fitam  the  idling  of  the  original  U.S. 

:  I  icome  tax  return  for  the  taxable  year  of 

I I  le  last  distribution  of  any  such  item  of 
)  roperty.  The  agreement  to  extend  the 

1  atute  of  limitation  shall  be  executed 

II I  a  Form  8838,  "Consent  to  Extend  the 
' '  ime  to  Assess  Tax  Under  Section 

;  I  )7 — Gain  Recognition  Agreement." 

(D)  Failure  to  file  statement.  If  a 
dlbmestic  Uquidating  corporation  that 
^  \  ould  otherwise  qualify  for 


nonrecognition  on  the  distribution  of 
property  under  this  paragraph  (b)(2)(i) 
fails  to  file  the  statement  described  in 
paragraph  (b)(2)(i)(C)  of  this  section  or 
files  a  statement  that  does  not  comply 
with  the  requirements  of  paragraph 
(b)(2)(i)(C)  of  this  section,  the 
Conunissioner  may  treat  the  domestic 
liquidating  corporation  as  if  it  had 
claimed  nonrecognition  under  this 
paragraph  (b){2)(i)  and  met  all  the 
requirements  of  paragraph  (b)(2)(i)(C)  of 
this  section,  if  such  treatment  is 
necessary  to  prevent  the  domestic 
liquidating  corporation  or  the  foreign 
distributee  corporation  from  otherwise 
deriving  a  tax  benefit  by  such  failure. 

(E)  Operating  rules.  By  the  domestic 
liquidating  corporation's  claiming 
nonrecognition  under  this  paragraph 
{b)(2)(i)  and  filing  a  statement  described 
in  paragraph  (b)(2)(i)(C)  of  this  section, 
the  domestic  liquidating  corporation 
and  the  foreign  distributee  corporation 
agree  to  be  subject  to  the  rules  of  this 
paragraph  (b)(2)(i)(E). 

(1)  Gain  or  loss  recognition  by  the 
foreign  distributee  corporation— {!) 
Taxable  dispositions.  If,  within  the  ten- 
year  period  from  the  date  of  a 
distribution  of  qualifying  property,  the 
foreign  distributee  corporation  disposes 
of  any  qualifying  property  in  a 
transaction  subject  to  tax  under  section 
882(a),  then  the  foreign  distributee 
corporation  shall  recognize  such  gain 
(or  loss)  and  properly  report  it  on  a 
timely  filed  U.S.  income  tax  return.  If 
the  foreign  distributee  corporation 
recognizes  gain  (or  loss)  under  this 
paragraph  (b)(2)(i)(E)(I)(i)  and  properly 
reports  such  gain  (or  loss)  on  its  U.S. 
income  tax  return,  then  the  domestic 
liquidating  corporation  shall  not 
recognize  gain  attributable  to  such 
property  under  paragraph  (b)(2)(i)(E)(2) 
of  this  section. 

[ii]  Other  triggering  events.  If,  within 
the  ten-year  period  from  the  date  of 
distribution,  any  qualifying  property 
ceases  to  be  used  by  the  foreign 
distributee  corporation  in  the  conduct  of 
a  trade  or  business  in  the  United  States 
(other  than  by  reason  of  a  taxable 
disposition  described  in  paragraph 
(b)(2)(i)(E)(I)(y)  of  this  section,  a 
nontriggering  event  described  in 
paragraph  (b)(2)(i)(E)(4)  of  this  section, 
or  a  nontriggering  transfer  described  in 
paragraph  (b)(2)(i)(E)(5)  of  this  section), 
then  the  foreign  distributee  corporation 
shall  recognize  gain  (but  not  loss) 
attributable  to  such  property  and 
properly  report  it  on  a  timely  filed  U.S. 
income  tax  retiun.  If  the  foreign 
distributee  corporation  properly  reports 
gain  under  this  paragraph  (or  if  such 
qualified  property  is  not  gain  property 
on  the  date  that  it  ceases  to  be  used  in 


the  foreign  distributee  corporation's 
U.S.  trade  or  business),  then  the 
domestic  Uquidating  corporation  shall 
not  recognize  gain  attributable  to  such 
property  under  paragraph  (b)(2)(i)(E)(2) 
of  this  section.  The  gain  recognized 
under  this  paragraph  (b){2)(i)(E)(l)(u) 
shall  be  an  amoimt  equal  to  the  fair 
market  value  of  the  property  on  the  date 
it  ceases  to  be  used  in  the  foreign 
distributee  corporation's  U.S.  trade  or 
business  less  the  foreign  distributee 
corporation's  adjusted  basis  in  such 
property. 

(2)  Gain  recognition  by  the  domestic 
liquidating  corporation— (i)  General 
rule.  If,  within  the  ten-year  period  from 
the  date  of  distribution,  any  qualifying 
property  described  in  paragraph 
(b)(2)(i)(B)  of  this  section  ceases  to  be 
used  uy  tiie  foreign  distributee 
corporation  (or  a  qualifying  transferee 
described  in  paragraph  (b)(2)(i)(E)(5)  of 
this  section)  in  the  conduct  of  a  trade  or 
business  in  the  United  States  for  any 
reason  (including  but  not  limited  to  the 
sale  or  exchange  of  such  property  or  the 
removal  of  the  property  from  conduct  of 
the  trade  or  business),  then,  except  to 
the  extent  gain  (or  loss)  is  recognized 
under  paragraph  (b)(l)(i){E)(l)  of  this 
section,  the  domestic  liquidating 
corporation  shall  recognize  the  gain  (but 
not  loss)  realized  but  not  recognized 
upon  the  initial  distribution  of  such 
item  of  property.  The  domestic 
liquidating  corporation  shall  recognize 
gain  pursuant  to  this  paragraph 
(b)(2)(i)(E)(2)(j')  on  the  amended  U.S. 
income  tax  return  described  in 
paragraph  (b)(2)(i)(E)(2)(/il  of  this 
section. 

(ii)  Amended  return.  If  gain 
recognition  is  required  piusuant  to 
paragraph  (b)(2)(i)(E)(2)(i)  of  this 
section,  the  foreign  distributee 
corporation  shall  file  an  amended  U.S. 
income  tax  return  on  behalf  of  the 
domestic  liquidating  corporation  for  the 
year  of  the  distribution  of  such  item  of 
property.  On  the  amended  return,  the 
domestic  liquidating  corporation  may 
use  any  losses  (or  credits)  existing  in  the 
year  of  the  distribution  to  offset  the  gain 
recognized  pursuant  to  paragraph 
(b)(2)(i)(E)(2)(i)  of  this  section  (or  the  tax 
thereon),  provided  that  the  losses  (or 
credits)  were  otherwise  available  in  the 
year  distribution  and  were  not  used  in 
another  year.  The  amended  return  shall 
be  filed  no  later  than  the  due  date 
(including  extensions)  for  the  return  of 
the  foreign  distributee  corporation  for 
the  taxable  year  in  which  the  property 
ceases  to  be  used  by  the  foreign 
distributee  corporation  in  the  conduct  of 
a  trade  or  business  in  the  United  States. 

(iii)  Interest.  If  the  domestic 
liquidating  corporation  owes  additional 
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tax  pursuant  to  paragraph 
(b)(2)(i)(E)(2)(i)  of  this  section  for  the 
year  of  liquidation,  then  interest  must 
be  paid  on  that  amount  at  the  rates 
determined  imder  section  6621.  The 
interest  due  will  be  calculated  from  the 
due  date  of  the  domestic  liquidating 
corporation's  U.S.  income  tax  return  for 
the  year  of  the  distribution  to  the  date 
on  which  the  additional  tax  for  that  year 
is  paid. 

(iv)  Joint  and  several  liability.  The 
foreign  distributee  corporation  shall  be 
jointly  and  severally  liable  for  any  tax 
owed  by  the  domestic  liquidating 
corporation  as  a  result  of  the  application 
of  this  section,  and  shall  succeed  to  the 
domestic  liquidating  corporation's 
agreement  to  extend  the  statute  of 
limitations  on  assessments  and 
collections  under  section  6501. 

(5)  Schedule  for  property  no  longer 
used  in  a  U.S.  trade  or  business.  If 
qualifying  property  (other  than 
inventory)  ceases  to  be  used  by  the 
foreign  distributee  corporation  in  the 
conduct  of  a  U.S.  trade  or  business  in 
the  ten-year  period  beginning  on  the 
date  of  distribution  of  such  property 
from  the  domestic  liquidating 
corporation  to  the  foreign  distributee 
corporation,  then  the  foreign  distributee 
corporation  shall  list  on  a  separate 
schedule  (attached  to  its  U.S.  income 
tax  return  for  the  year  of  cessation)  all 
such  qualifying  property.  For  purposes 
of  this  paragraph  (b)(2)(i)(E)(d),  property 
ceases  to  be  used  in  a  U.S.  trade  or 
business  whenever  such  property  is 
sold,  exchanged,  or  otherwise  removed 
from  the  U.S.  trade  or  business, 
irrespective  of  whether  the  domestic 
liquidating  corporation  filed  an 
amended  return  under  paragraph 
(b)(2)(i)(E)(2)  of  this  section,  and 
irrespective  of  whether  the  property 
ceases  to  be  used  in  the  foreign 
distributee  corporation's  U.S.  trade  or 
business  by  virtue  of  a  nontriggering 
event  described  in  paragraph 
(b)(2)(i)(E)(4)  of  this  section  or  a 
nontriggering  transfer  described  in 
paragraph  (b)(2)(i)(E)(5)  of  this  section. 

(4)  Nontriggering  events — (/) 
Conversions,  certain  exchanges,  and 
abandonment.  Gain  (or  loss)  under  this 
paragraph  (b)(2)(i)(E)  shall  not  be 
triggered  if  qualifying  property 
described  in  paragraph  (b)(2)(i)(B)  of 
this  section  is  involuntarily  converted 
into,  or  exchanged  for,  similar 
qualifying  property  used  in  the  conduct 
of  a  trade  or  business  in  the  United 
States,  to  the  extent  such  conversion  or 
exchange  qualifies  for  nonrecognition 
under  section  1033  or  1031.  Also,  the 
abandonment  or  disposal  of  worthless 
or  obsolete  property  shall  not  trigger 


gain  (or  loss)  under  this  paragraph 
(b)(2)(i)(E). 

[ii]  Amendment  to  Master  Property 
Description.  If  the  foreign  distributee 
corporation  acquires  replacement 
property  by  virtue  of  a  conversion  or 
exchange  of  the  qualifying  property 
imder  this  paragraph  (b)(2)(i)(£)(4),  then 
the  foreign  distributee  corporation  shall 
attach  to  its  U.S.  income  tax  return  for 
the  year  of  the  acquisition  such 
replacement  property  a  schedule 
entitled  "Amendment  to  Master 
Property  Description  Required  by 
§  1.367(e)-2(b)(2)(i)"  that  lists  the 
replacement  property  and  the  property 
being  replaced. 

(5)  Nontriggering  transfers  to  qualified 
transferees.  Gain  (or  loss)  imder  this 
paragraph  (b)(2){i)(E)  will  not  be 
triggered  if  qualifying  property 
described  in  paragraph  (b)(2)(i)(B)  of 
this  section  is  transferred  to  another 
person  (qualified  transferee)  in  a 
transaction  qualifying  for 
nonrecognition  under  the  Internal 
Revenue  Code  (other  than  transactions 
described  in  paragraphs  (b)(2)(i)(E)(4)(i) 
and  (c)(1)  of  diis  section),  if— 

(i)  The  qualified  transferee  (and  all 
other  subsequent  qualified  transferees), 
immediately  thereafter  and  for  the  ten- 
year  period  beginning  on  the  date  of  the 
initid  distribution  of  such  qualifying 
property  from  the  domestic  liquidating 
corporation  to  the  foreign  distributee 
corporation,  uses  the  property  in  the 
conduct  of  a  trade  or  business  in  the 
United  States; 

{ii)  The  foreign  distributee  corporation 
(or  its  successor  in  interest)  prepares 
and  attaches  to  its  U.S.  income  tax 
retxuTi  for  the  year  of  transfer  a 
statement  entitled  "Required  Statement 
under  §  1.367(e)-2(b)(2)(i)(E)(5)  for 
Property  Transferred  to  a  Qualified 
Transferee"  that  is  signed  imder 
penalties  of  perjury  by  an  authorized 
officer  of  the  foreign  distributee 
corporation  and  by  a  person  similarly 
authorized  by  the  qudified  transferee; 

(ijj)  The  statement  described  in 
paragraph  (b)(2)(i)(E)(5)(i2)  of  this 
section  shall  contain  a  description  of  all 
qualifying  property  transferred  by  the 
foreign  distributee  corporation  (or 
qualified  transferee)  to  the  qualified 
transferee  (or  subsequent  qualified 
transferee); 

[iv)  The  statement  described  in 
paragraph  (b)(2)(i)(E)(5)(ii)  of  this 
section  shall  also  contain  an 
identification  of  the  qualified  transferee 
(or  subsequent  qualified  transferee), 
including  its  name  and  address, 
taxpayer  identification  number, 
residence,  and  place  of  incorporation  (if 
applicable); 


(v)  The  statement  described  in 
paragraph  (b)(2)(i){E)(5)(ii)  of  this 
section  shall  also  contain  a  declaration 
by  the  qualifying  transferee  (or 
subsequent  qualifying  transferee)  that  it 
irrevocably  waives  any  right  under  any 
treaty  (whether  or  not  currently  in  force 
at  the  time  of  the  liquidation)  to  sell  or 
exchange  any  item  of  such  property 
without  U.S.  income  taxation  or  at  a 
reduced  rate  of  taxation,  or  to  derive 
income  ftt)m  the  use  of  any  item  of  such 
qualifying  property  without  U.S.  income 
taxation  or  at  a  reduced  rate  of  taxation; 
and 

(W)  A  declaration  that  the  transfer  to 
the  qualifying  transferee  (or  subsequent 
qualifyiug  transferee)  is  one  to  which 
the  rules  of  this  paragraph  (b)(2)(i)(E){5) 
apply  and  a  certification  that  the  foreign 
dislribulee  cuipuidliuu  (oi  its  successur 
in  interest)  and  the  qualifying  transferee 
(or  subsequent  qualifying  transferee) 
agree  to  all  of  the  terms  and  conditions 
set  forth  in  paragraph  (b)(2)(i)(E)(l)  of 
this  section,  replacing  "foreign 
distributee  corporation"  with 
"qualifying  transferee"  and  replacing 
references  to  "section  882(a)"  with 
"section  871(b)"  (as  the  case  may  be). 

(ii)  Distribution  of  certain  U.S.  real 
property  interests.  A  domestic 
liquidating  corporation  shall  not 
recognize  gain  (or  loss)  under  paragraph 
(b)(1)  of  this  section  on  the  distribution 
of  a  U.S.  real  property  interest  (other 
than  stock  in  a  former  U.S.  real  property 
holding  corporation  that  is  treated  as  a 
U.S.  real  property  interest  for  five  years 
under  section  897(c)(l)(A)(ii)).  If 
property  distributed  by  the  domestic 
liquidating  corporation  is  a  U.S.  real 
property  interest  that  qualifies  for 
nonrecognition  under  this  paragraph 
(b)(2)(ii)  in  addition  to  nonrecognition 
provided  by  paragraph  (b)(2)(i)  of  this 
section,  then  the  domestic  liquidating 
corporation  shall  secure  nonrecognition 
pursuant  to  this  paragraph  (b)(2)(ii)  and 
not  pursuant  to  the  provisions  of 
parao-aph  (b)(2)(i)  of  this  section. 

(iii)  Distribution  of  stock  of  domestic 
subsidiary  corporations — (A)  Conditions 
for  nonrecognition.  A  domestic 
liquidating  corporation  shall  not 
recognize  gain  or  loss  under  paragraph 
(b)(1)  of  this  section  on  a  distribution  of 
stock  of  an  80  percent  domestic 
subsidiary  corporation,  if  the  domestic 
liquidating  corporation  attaches  a 
statement  described  in  paragraph 
(b)(2)(iii)(D)  of  this  section  to  its  U.S. 
income  tax  return  for  the  year  of  the 
distribution  of  such  stock.  For  purposes 
of  this  paragraph  (b)(2)(iii),  a 
corporation  is  an  80  percent  domestic 
subsidiary  corporation,  if — 

(1)  The  subsidiary  corporation  is  a 
domestic  corporation  (but  not  a  foreign 
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( :  )rporation  that  has  made  an  election 
ifider  section  897(i)  to  be  treated  as  a 
.S.  corporation  for  purposes  of  section 
007); 

(2)  The  domestic  liquidating 
^brporation  owms  (directly)  at  least  80 
)  arcent  of  the  total  voting  power  of  the 
f  ock  of  such  corporation;  and 
(5)  The  domestic  liquidating 
rporation  owns  (directly)  at  least  80 
ircent  of  the  total  value  of  all  stock  of 
ch  corporation. 

(B)  Exceptions  when  the  liquidating 
I  corporation  is  a  U.S.  real  property 

voiding  corporation.  If  the  domestic 
i^uidating  corporation  is  a  U.S.  real 
)toperty  holding  corporation  (as 
Ibfined  in  section  897(c)(2))  at  the  time 
( >f  liquidation  (or  was  a  U.S.  real 
iroperty  holding  corporation  with 
Qspect  to  the  foreign  distrihutee 
corporation  diuing  the  five  year  period 
ding  on  the  date  of  liquidation),  then 
e  exception  in  paragraph  (b)(2)(iii)(A) 
this  section  shall  apply  only  to  the 
stribution  of  stock  of  an  80  percent 
imestic  subsidiary  corporation  that  is 
.S.  real  property  holding  corporation 
defined  in  section  897(c)(2))  at  the 
e  of  the  liquidation  and  immediately 
ereafter. 

(C)  Anti-abuse  rule.  {1)  The  exception 
paragraph  (b)(2)(iii)(A)  of  this  section 

Ikall  not  apply,  if  a  principal  purpose 
II  the  distribution  of  the  80  percent 
Ipmestic  subsidiary  corporation's  stock 
the  avoidance  of  U.S.  tax  that  would 
Mve  been  imposed  on  the  domestic 
libuidating  corporation's  disposition  of 
rach  stock  (directly  or  indirectly)  to  an 
unrelated  party.  A  distribution  may 
have  a  principal  purpose  of  tax 
i  ^  'oidance  even  though  the  tax 
s  1  'oidance  purpose  is  outweighed  by 
(i^er  purposes  (taken  together  or 
fdparately). 
(2)  For  purposes  of  paragraph 
i)(2)(iii)(C)(l)  of  this  section,  a 
tribution  of  stock  of  the  80  percent 
mestic  subsidiary  corporation  will  be 
med  to  have  been  made  pursuant  to 
Ian,  one  of  the  principal  purposes  of 
ch  was  the  avoidance  of  U.S.  tax,  if 
le  foreign  distributee  corporation 
sposes  of  any  such  stock  within  two 
^ars  of  such  distribution.  The  rule  in 
s  paragraph  (b)(2)(iii)(C)(2)  will  not 
m^ply  if  the  foreign  distributee 
irporation  can  demonstrate  to  the 
isfaction  of  the  Commissioner  that  a 

cipal  purpose  of  the  liquidation  was 
>t  the  avoidance  of  U.S.  tax. 

(D)  Required  statement.  The  statement 
ije|quired  by  paragraph  (b)(2)(iii)(A)  of 

t  iis  section  shall  be  entitled  "Required 
Statement  under  §  1.367(e)-2(b)(2)(iii) 
{ :k  Stock  of  80  Percent  Domestic 
f  vbsidiary  Corporations"  and  shall  be 
I  tfepared  by  the  domestic  liquidating 


corporation  and  shall  be  signed  under 
penalties  of  perjiuy  by  an  authorized 
officer  of  the  domestic  liquidating 
corporation  and  by  an  authorized  officer 
of  the  foreign  distributee  corporation. 
The  required  statement  shall  contain  a 
certification  that  states  that  if  the  foreign 
distributee  corporation  disposes  of  any 
stock  subject  to  paragraph  (b)(2)(iii)(A) 
of  this  section  in  a  transaction  described 
in  paragraph  (b)(2)(iii)(C)  of  this  section, 
then  the  domestic  liquidating 
corporation  shall  recognize  all  realized 
gain  attributable  to  sudi  stock  at  the 
time  of  distribution,  and  the  domestic 
liquidating  corporation  (or  the  foreign 
distributee  corporation  on  behalf  of  the 
domestic  liquidating  corporation)  shall 
file  a  U.S.  income  tax  return  (or 
amended  U.S.  income  tax  return,  as  the 
case  may  be)  for  the  year  of  distribution 
reporting  the  gain  attributable  to  such 
stock. 

(3)  Other  consequences — (i) 
Distributee  basis  in  property.  The 
foreign  distributee  corporation's  basis  in 
property  subject  to  this  paragraph  (b) 
shall  be  the  same  as  the  domestic 
liquidating  corporation's  basis  in  such 
property  immediately  before  the 
liquidation,  increased  by  any  gain,  or 
reduced  by  any  loss  recognized  by  the 
domestic  liquidating  corporation  on 
such  property  pursuant  to  paragraph 
(b)(1)  of  this  section.  In  no  case, 
however,  will  the  foreign  distributee 
corporation's  adjusted  basis  in 
distributed  property  exceed  the  fair 
market  value  of  such  property  at  the 
time  of  liquidation. 

(ii)  Reporting  under  section  60388. 
Section  6038B  and  the  regulations 
thereunder  apply  to  a  domestic 
liquidating  corporation's  transfer  of 
property  to  a  foreign  distributee 
corporation  under  section  367(e)(2). 

(lii)  Other  rules.  For  other  rules  ihat 
may  be  applicable,  see  sections  1248, 
897,  and  381. 

(c)  Distribution  by  a  foreign 
corporation — (1)  General  rule — gain  and 
loss  not  recognized.  If  a  foreign 
corporation  (foreign  liquidating)  makes 
a  distribution  of  property  in  complete 
liquidation  imder  section  332  to  a 
foreign  corporation  (foreign  distributee) 
that  meets  the  stock  ownership 
requirements  of  section  332(b)  with 
respect  to  stock  in  the  foreign 
liquidating  corporation,  then,  except  as  - 
provided  in  paragraph  {c){2)  of  this 
section,  section  337  (a)  and  (b)(1)  shall 
apply  and  the  foreign  liquidating 
corporation  shall  not  recognize  gain  (or 
loss)  on  the  distribution  imder  section 
367(e)(2).  If  a  foreign  liquidating 
corporation  distributes  a  partnership 
interest  (whether  foreign  or  domestic), 
then  such  corporation  shall  be  treated  as 


having  distributed  a  proportionate  share 
of  partnership  property  in  accordance 
with  the  principles  of  paragraph 
(b)(l)(iii)  of  this  section. 

(2)  Exceptions — (i)  Property  used  in  a 
U.S.  trade  or  business — (A)  General 
rule.  A  foreign  liquidating  corporation 
(including  a  corporation  that  has  made 
an  effective  election  under  section 
897(i))  that  makes  a  distribution 
described  in  paragraph  (c)(1)  of  this 
section  shall  recognize  gain  on  the 
distribution  of  qualified  property,  as 
described  in  paragraph  (b)(2)(i)(B)  of 
this  section  (other  than  U.S.  real 
property  interests),  that  is  used  by  the 
foreign  liquidating  corporation  in  the 
conduct  of  a  trade  or  business  within 
the  United  States  at  the  time  of 
distribution. 

(B)  Ten-year  active  U.S.  business 
exception.  A  foreign  liquidating 
corporation  shall  not  recognize  gain 
xmder  paragraph  (c)(2){i)(A)  of  this 
section,  if — 

(1)  The  foreign  distributee 
corporation,  immediately  thereafter  and 
for  the  ten-year  period  beginning  on  the 
date  of  the  distribution  of  such  property, 
uses  the  property  in  the  conduct  of  a 
trade  or  business  in  the  United  States; 

{2)  The  foreign  distributee  corporation 
is  not  entitled  to  benefits  under  a 
comprehensive  income  tax  treaty  (this 
requirement  shall  apply  only  if  Uie 
foreign  liquidating  corporation  (or 
predecessor  corporation)  was  not 
entitled  to  benefits  under  a 
comprehensive  income  tax  treaty);  and 

(J)  The  foreign  liquidating 
corporation  and  foreign  distributee 
corporation  attach  the  statement 
described  in  paragraph  (c)(2)(i)(C)  of 
this  section  to  their  U.S.  income  tax 
retiuns  for  their  taxable  years  that 
include  the  distribution. 

(C)  Required  statement.  The  statement 
required  by  paragraph  (c)(2)(i)(B)(3)  of 
this  section  shall  be  entitled  "Required 
Statement  under  §  1.367(e)-2(c)(2)(i)," 
shall  be  prepared  by  foreign  liquidating 
corporation,  shall  be  signed  imder 
penalties  of  perjury  by  an  authorized 
officer  of  the  foreign  liquidating 
corporation  and  by  an  authorized  officer 
of  the  foreign  distributee  corporation, 
and  shall  be  identical  to  the  statement 
described  in  paragraph  (b)(2)(i)(C)  of 
this  section,  except  that  "§  1.367(e)- 
2(c)(2)(i)(B)"  shall  be  substituted  for 
references  to  "§  1.367(e}-2(b)(2)(i)"  and 
"foreign  liquidating  corporation"  shall 
be  substituted  for  "domestic  liquidating 
corporation"  each  time  it  appears. 
References  in  the  rules  of  paragraph 
(b)(2)(i)(C)  of  this  section  to  various 
rules  in  paragraph  (b)  of  this  section 
shall  be  applied  as  if  such  references 
were  to  this  paragraph  (c).  However,  the 
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statement  described  in  this  paragraph 
(c)(2)(i)(C)  shall  be  modified  as  follows: 

[1)  The  foreign  distributee  corporation 
shall  not  be  required  to  waive  its 
income  tax  treaty  benefits  as  reqiiired  by 
§  1.367(e)-2(b)(2)(i)(C)(4),  unless— 

(i)  The  foreign  liquidating  corporation 
was  required  to  waive  its  treaty  benefits 
imder  paragraph  (b)(2)(i)(C)(4)  of  this 
section  in  connection  with  the 
distribution  of  such  property  in  a  prior 
liquidation  distribution  subject  to  the 
provisions  of  this  section;  or  {ii)  The 
foreign  distributee  corporation  is 
entitled  benefits  under  a  treaty  to  which 
the  foreign  liquidating  corporation  was 
not  entitled. 

{2)  If  the  foreign  distributee  is 
required  to  waive  treaty  benefits 
because  of  paragraph  (c)(2)(i)(C)(  I)(ii)  of 
this  section,  then  the  foreign  distributee 
shall  only  be  required  to  waive  benefits 
that  were  not  available  to  the  foreign 
liquidating  corporation  (or  a 
predecessor  corporation)  prior  to 
liquidation. 

[3)  The  property  description 
described  in  paragraph  (b)(2)(i)(C)(2)  of 
this  section  shall  include  only  the 
qualified  U.S.  trade  or  business  property 
described  in  paragraph  (c)(2)(i)  of  this 
section. 

(D)  Operating  rules.  By  the  foreign 
liquidating  corporation's  claiming 
nonrecognition  under  paragraph 
(c)(2)(i)(B)  of  this  section  and  filing  a 
statement  described  in  paragraph 
(c)(2)(i)(C)  of  this  section,  the  foreign 
liquidating  corporation  and  the  foreign 
distributee  corporation  agree  to  be 
subject  to  the  rules  of  paragraph  (c)(2)(i) 
of  this  section,  as  well  as  the  rules  of 
paragraphs  (b)(2)(i)(D)  and  (E)  of  this 
section.  In  applying  the  rules  of 
paragraphs  0))(2)(i)(D)  and  (E)  of  this 
section,  "foreign  liquidating 
corporation"  shall  be  used  instead  of 
"domestic  liquidating  corporation"  each 
time  it  appears.  References  in  the  rules 
of  paragraphs  (b)(2)(i)(D)  and  (E)  of  this 
section  to  various  rules  in  paragraph  (b) 
of  this  section  shall  be  applied  as  if  such 
references  were  to  this  parara'aph  (c). 

(ii)  Property  formerly  used  in  a  United 
States  trade  or  business.  A  foreign 
hquidating  corporation  that  makes  a 
distribution  described  in  paragraph 
(c)(1)  of  this  section  shall  recognize  gain 
(but  not  loss)  on:  the  distribution  of 
property  (other  than  U.S.  real  property 
interests)  that  had  ceased  to  be  used  by 
the  foreign  liquidating  corporation  in 
the  conduct  of  a  U.S.  trade  or  business 
within  the  ten-year  period  ending  on  the 
date  of  distribution  and  that  would  have 
been  subject  to  section  864(c)(7)  had  it 
been  disposed.  Section  864(c)(7)  shall 
govern  the  treatment  of  any  gain 
recognized  on  the  distribution  of  assets 


described  in  this  paragraph  as  income 
effectively  connected  wiUi  the  conduct 
of  a  trade  or  business  within  the  United 
States. 

(3)  Other  consequences — (i) 
Distributee  basis  in  property.  The 
foreign  distributee  corporation's  basis  in 
property  subject  to  this  paragraph  (c) 
shall  be  the  same  as  the  foreign 
liquidating  corporation's  basis  in  such 
property  immediately  before  the 
liquidation,  increased  by  any  gain,  or 
reduced  by  any  loss  recognized  by  the 
foreign  liquidating  corporation  on  such 
property,  pursuant  to  paragraph  (c)(2)  of 
this  section.  In  no  event,  however,  will 
the  foreign  distributee  corporation's 
adjusted  basis  in  distributed  property 
exceed  the  fair  market  value  of  such 
property  at  the  time  of  liquidation. 

(ii)  ether  rules.  For  other  rules  that 
may  apply,  see  sections  367(b)  and  381. 

(d)  Anti-abuse  rule.  The 
Commissioner  may  require  either  a 
domestic  liquidating  corporation  or  a 
foreign  liquidating  corporation  to 
recognize  gain  on  a  distribution  in 
liquidation  described  in  paragraph  (b)  or 
(c)  of  this  section  (or  treat  the 
liquidating  corporation  as  if  it  had 
recognized  loss  on  a  distribution  in 
liquidation),  if  a  principal  purpose  of 
the  liquidation  is  the  avoidance  of  U.S. 
tax  (including,  but  not  limited  to,  the 
distribution  of  a  liquidating 
corporation's  earnings  and  profits  with 

a  principal  purpose  of  avoiding  U.S. 
tax).  A  liquidation  may  have  a  principal 
purpose  of  tax  avoidance  even  though 
the  tax  avoidance  purpose  is 
outweighed  by  other  purposes  (taken 
together  or  separately). 

(e)  Effective  date.  This  section  shall  be 
applicable  to  distributions  occurring  30 
days  after  August  9, 1999  or,  if  taxpayer 
so  elects,  to  distributions  in  taxable 
years  ending  after  August  8, 1999. 

Par.  4.  Section  1.6038B-1  is  amended 
by  revising  the  fourth  sentence  of 
paragraph  (a),  the  first  sentence  of 
paragraph  (b)(l)(i),  and  paragraphs  (d), 
(e),  and  (g)  to  read  as  follows: 

S1.6038B-1    Reporting  of  certain 
transactions  to  foreign  corporations. 

(a)  *   *   *  Section  1.6038B-l(e) 
describes  the  filing  requirements  for 
property  transfers  described  in  section 
367(e).  *  *  * 

(b)  Time  and  manner  of  reporting — (1) 
br  general — (i)  Reporting  procedure. 
Except  for  stock  or  securities  qualifying 
under  the  special  reporting  rule  of 
paragraph  (b)(2)  of  this  section,  or  cash, 
which  is  subject  to  special  rules 
contained  in  paragraph  (b)(3)  of  this 
section,  any  U.S.  person  that  makes  a 
transfer  described  in  section 
6038B(a)(l)(A),  367(d).  or  367(e).  is 


required  to  report  piusuant  to  section 
6038B  and  the  rules  of  this  section  and 
must  attach  the  required  information  to 
Form  926,  "Return  by  Transferor  of 
Property  to  a  Foreign  Corporation." 


(d)  [Reserved].  For  further  guidance, 
see§1.6038B-lT(d). 

(e)  Transfers  subject  to  section 
367(e) — (1)  In  general.  If  a  domestic 
corporation  (distributing  corporation) 
makes  a  distribution  described  in 
section  367(e)(1)  or  section  367(e)(2), 
the  distributing  corporation  must 
comply  with  the  reporting  requirements 
of  this  paragraph  (e).  Unless  otherwise 
provided  in  this  section,  a  distributing 
corporation  making  a  distribution 
described  in  sections  367(e)(1)  or 
367(e)(2)  must  file  a  Form  920,  "Return 
by  a  U.S.  Transferor  of  Property  to  a 
Foreign  Corporation  (imder  section 
367),"  as  amended  and  modified  by  this 
section. 

(2)  Reporting  requirements  for  section 
367(e)(1)  distributions  of  domestic 
controlled  corporations.  A  domestic 
distributing  corporation  making  a 
distribution  of  tne  stock  or  securities  of 
a  domestic  corporation  under  section 
355  is  not  required  to  file  a  Form  926, 
as  described  in  paragraph  (e)(1)  of  this 
section,  and  shall  have  no  other 
reporting  requirements  under  section 
6038B. 

(3)  Reporting  requirements  for  section 
367(e)(1)  distribuhons  of  foreign 
controlled  corporations.  U  the 
distributing  corporation  makes  a  section 
355  distribution  of  the  stock  or 
securities  of  a  foreign  controlled 
corporation  to  distributee  shareholders 
who  are  not  qualified  U.S.  persons,  as 
defined  in  §  1.367(e)-l(b)(l),  then  the 
distributing  corporation  shall  complete 
Part  1  of  the  Form  926  and  attach  a 
signed  copy  of  such  form  to  its  U.S. 
income  tax  return  for  the  year  of  the 
distribution.  The  distributing 
corporation  shall  also  attach  to  its  U.S. 
income  tax  return  for  the  year  of 
distribution  a  statetnent  signed  under 
the  penalties  of  perjury  entitled, 
"Addendum  to  Form  926."  The 
addendum  shall  contain  a  brief 
description  of  the  transaction,  state  the 
number  of  shares  distributed  to 
distributees  who  are  not  qualified  U.S. 
persons  (applying  the  rules  contained  in 
§  1.367(e)-l(d)),  and  state  the  basis  and 
fair  market  value  of  the  distributed  stock 
or  securities  (including  a  list  stating  the 
amounts  that  were  distributed  to 
distributees  who  were  not  qualified  U.S. 
persons  and  distributees  who  were 
qualified  U.S.  persons). 

(4)  Reporting  rules  for  section 
367(e)(2)  distributions  by  domestic 
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J  /  juidating  corporations.  If  the  , 
ifUstributing  corporation  makes  a 

Jstribution  of  property  in  complete 
^nidation  under  section  332  to  a 
5 reign  distributee  corporation  that 
eets  the  stock  ownership  requirements 
section  332(b)  with  respect  to  the 
ck  of  the  distributing  corporation, 
en  the  distributing  corporation  shall 
mplete  a  Form  926  and  attach  a 

ed  copy  of  such  form  to  its  U.S. 
come  tax  retiun  for  the  year  of  the 
stribution.  The  property  description 
ntained  in  Part  III  of  the  Form  926 
all  contain  a  description  of  all 
operty  distributed  by  the  liqmdating 
rporation  (regardless  of  whether  the 
operty  qualifies  for  nonrecognition). 
e  description  shall  also  identify  the 
operty  excepted  firom  gain  recognition 
der  §  1.367(e)-;j(b)(2)(ii)  and  (iii).  if 
e  distributing  corporation  distributes 
^^operty  that  will  be  used  by  the  foreign 
stributee  corporation  in  a  U.S.  trade  or 
siness  and  the  distributing 
rporation  does  not  recognize  gain  on 
,ch  distribution  under  §  1.367(e)- 
)(2)(i),  then  the  distributing 
rporation  may  satisfy  the 
ijaquirements  of  this  section  by 

dmpleting  Part  1  of  the  Form  926, 
i^t)ting  thereon  that  the  information 
uired  by  the  Form  926  is  contained 
the  statement  required  by  §  1.367(e)- 
i)(2)(i)(C)(2),  and  attaching  a  signed 
py  of  the  Form  926  to  its  U.S.  income 
return  for  the  year  of  the 
distribution. 


(g)  Effective/dates.  This  section 
iplies  to  transfers  occvuring  on  or  after 
ly  20, 1998,  except  paragraph  (e)  of 
is  section,  which  applies  to  transfers 
t|lat  are  subject  to  §§  1.367(e)-l(f)  and 

|367(e)-2(e).  See  §  1.6038B-1T  for 
transfers  occiuring  prior  to  July  20, 
1 098-  See  also  §  1.6038B-lT(e)  in  effect 
f  nor  to  August  9,  1999,  (as  contained  in 
CFR  part  1  revised  April  1, 1999)  for 
sfers  described  in  section  367(e)  that 
not  subject  to  §§  1.367(e)-l(f)  and 
67(e)-2(e). 

ar.  5.  Section  1.6038B-1T  is 
ended  by  revising  the  section 
ading,  revising  paragraph  (e)  and 
ising  the  first  sentence  of  paragraph 
to  read  as  follows. 

.6038B-1 T    Reporting  of  certain 
Insactions  to  foreign  corporations 
(temporary). 


S39 


(e)  [Reserved]  For  further  guidance, 
§1.6038B-l(e). 


(g)  Effective  date.  This  section  applies 
tb  transfers  occiuring  after  December  31 , 
15  84.  *  *  * 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  7.  In  §602.101,  paragraph  (b)  is 
amended  in  the  table  by  removing  the 
entries  for  1.367(e)-lT  and  1.367(e)-2T, 
revising  the  entry  for  1.6038B-1,  and 
adding  entries  in  numerical  order  to 
read  as  follows: 

§  602.1 01    OIMB  Control  numtwrs. 

***** 

(b)  *  *  * 


,CFR  part  or  section  where 
identified  ar)d  descrit)ed 


Current  0MB 
Control  No. 


1.367(e)-1 
1.367(e)-2. 

1.6038B-1 


1545-1487 
1545-1487 


1545-1487 
1545-1615 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  July  29, 1999. 
Donald  C.  Lubick. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  99-20092  Filed  8-6-99;  8:45  am] 
nUJNG  CODE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[RI-38-6985a;  A-1-FRL-6411-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana;  Reviaed 
Format  of  40  CFR  Part  52  for  Materiala 
Being  Incorporated  by  Reference  for 
Rhode  laland 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

summary:  EPA  is  revising  the  format  of 
40  CFR  part  52  for  materials  submitted 
by  Rhode  Island  that  are  incorporated 
by  reference  (IBR)  into  its  respective 
State  implementation  plan  (SIP).  The 
regulations  affected  by  this  format 
change  have  all  been  previously 
submitted  by  the  respective  State  agency 
and  approved  by  EPA. 
EFFECTIVE  DATE:  This  action  is  effective 
August  9,  1999. 


ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations:  Environmental 
Protection  Agency,  Region  1,  One 
Congress  Street,  Boston,  MA  02203; 
Office  of  Air  and  Radiation,  Docket  and 
Information  Center  (Air  Docket),  EPA, 
401  M  Street,  SW.  Room  M1500, 
Washington,  DC  20460;  and  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  Suite  700,  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  O.  Cooke.  Environmental 
Scientist,  at  the  above  Region  1  address 
or  at  (6  V)  918-1668. 
SUPPLEMENTARY  INFORMATION:  This 
format  revision  will  primarily  affect  the 
"Identification  of  plan"  sections  of  40 
CFR  part  52.  as  well  as  the  format  of  the 
SIP  materials  that  will  be  available  for 
public  inspection  at  the  Office  of  the 
Federal  Register  (OFR),  the  Air  and 
Radiation  Docket  and  Information 
Center  located  in  Waterside  Mall, 
Washington,  D.C,  and  the  Regional 
Office.  The  sections  of  40  CFR  part  52 
pertaining  to  provisions  promulgated  by 
EPA  or  State-submitted  materials  not 
subject  to  IBR  review  remain 
imchanged. 

Background 

Each  State  is  required  to  have  a  SIP 
which  contains  the  control  measiues 
and  strategies  which  will  be  used  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS). 
The  SIP  is  extensive,  containing  such 
elements  as  emission  inventories, 
monitoring  network,  attainment 
demonstrations,  and  enforcement 
mechanisms.  The  control  measures  and 
strategies  must  be  formally  adopted  by 
each  State  after  the  public  has  had  an 
opportimity  to  comment  on  them.  They 
are  then  submitted  to  EPA  as  SIP 
revisions  on  which  EPA  must  formally 
act. 

Once  these  control  measures  are 
approved  by  EPA  after  notice  and 
comment,  they  are  incorporated  into  the 
SIP  and  are  identified  in  part  52 
(Approval  and  Promulgation  of 
Implementation  Plans),  Title  40  of  the 
Code  of  Federal  Regulations  (40  CFR 
part  52).  The  actual  State  Regulations 
which  are  approved  by  EPA  are  not 
reproduced  in  their  entirety  in  40  CFR 
part  52,  but  are  "incorporated  by 
reference,"  which  means  that  the 
citation  of  a  given  State  regulation  with 
a  specific  effective  date  has  been 
approved  by  EPA.  This  format  allows 
both  EPA  and  the  public  to  know  which 
measures  are  contained  in  a  given  SIP 
and  insiu^s  that  the  State  is  enforcing 
the  regulations.  It  also  allows  EPA  and 
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the  public  to  take  enforcement  action, 
should  a  State  not  enforce  its  SIP- 
approved  regulations. 

The  SIP  is  a  hving  document  which 
can  be  revised  by  the  State  as  necessary 
to  address  the  imique  air  pollution 
problems  in  the  State.  Therefore,  EPA 
firom  time  to  time  must  take  action  on 
SIP  revisions  which  may  contain  new 
and/or  revised  regulations  as  being  part 
of  the  SIP.  On  May  22. 1997  (62  FR 
27968),  EPA  revised  the  procedures  for 
incorporating  by  reference  Federally- 
approved  SIPs.  as  a  result  of 
constdtations  between  EPA  and  OFR. 
EPA  began  the  process  of  developing  (1) 
a  revised  SIP  document  for  each  State 
that  would  be  incorporated  by  reference 
under  the  provisions  of  1  CFR  part  51; 
(2)  a  revised  mechanism  for  announcing 
^PA  approval  of  revisions  to  an 
applicable  SIP  and  updating  both  the 
IBR  document  and  the  CFR,  and  (3)  a 
revised  format  of  the  "Identification  of 
plan"  sections  for  each  applicable 
subpart  to  reflect  these  revised  IBR 
procedures.  The  description  of  the 
revised  SIP  document,  IBR  procedures 
and  "Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22, 1997,  Federal  Register  dociiment. 

Ctmteiit  of  Revised  IBR  Document 

The  new  SIP  compilations  contain  the 
Federally-approved  portion  of 
regulations  and  soiuce  specific  permits 
submitted  by  each  State  agency.  These 
regulations  and  source  specific  permits 
have  all  been  approved  by  EPA  through 
previous  rule  making  actions  in  the 
Federal  Register.  The  compilations  are 
stored  in  3-ring  binders  and  will  be 
updated,  primarily  on  an  annual  basis. 

Each  compilation  contains  two  parts. 
Part  1  contains  the  regulations  and  part 
2  contains  the  source  specific  permits 
that  have  been  approved  as  part  of  the 
SIP.  Each  part  has  a  table  of  contents 
identifying  each  regidation  or  each 
source  specific  permit.  The  table  of 
contents  in  the  compilation  corresponds 
to  the  table  of  contents  published  in  40 
CFR  part  52  for  these  States.  The 
Regional  EPA  Offices  have  the  primary 
responsibility  for  ensuring  accuracy  and 
updating  the  compilations.  The  Region 
1  EPA  Office  developed  and  will 
maintain  the  compilations  for  Rhode 
Island.  A  copy  of  the  full  text  of  each 
State's  current  compilation  will  also  be 
maintained  at  the  Office  of  the  Federal 
Register  and  EPA's  Air  Docket  and 
Information  Center. 

EPA  is  continuing,  with  this 
dociunent,  the  phasing  in  of  SIP 
compilations  for  individual  States.  This 
revised  formdt  is  consistent  with  the  SIP 
compilation  requirements  of  section 
110(h)(1)  of  the  Clean  Air  Act. 


Revised  Format  of  the  "Identification  of 
Plan"  Sections  in  Each  Subpart 

In  order  to  better  serve  the  public, 
EPA  is  revising  the  organization  of  the 
"Identification  of  plan"  section  and 
including  additional  information  which 
will  make  it  clearer  as  to  what 
provisions  constitute  the  enforceable 
elements  of  the  SIP. 

The  revised  Identification  of  plan 
section  will  contain  five  subsections:  (a) 
Purpose  and  scope,  (b)  Incorporation  by 
reference,  (c)  EPA  approved  regulations, 
(d)  EPA  approved  source  specific 
permits,  and  (e)  EPA  approved 
nonregidatory  provisions  such  as 
transportation  control  measiues, 
statutory  provisions,  control  strategies, 
monitoring  networks,  etc. 

Enforceability  and  Legal  Effect 

All  revisions  to  the  applicable  SIP 
become  federally  enforceable  as  of  the 
effective  date  of  the  revisions  to 
paragraph  (c),  (d)  or  (e)  of  the  applicable 
identification  of  plan  found  in  each 
subpart  of  40  CFR  part  52.  To  facilitate 
'  enforcement  of  previously  approved  SIP 
provisions  and  provide  a  smooth 
transition  to  the  new  SIP  processing 
system,  EPA  is  retaining  the  original 
Identification  of  Plan  section, 
previously  appearing  in  the  CFR  as  the 
first  or  second  section  of  part  52  for 
each  State  subpart.  After  an  initial  two 
year  period,  EPA  will  review  its 
experience  with  the  new  system  and 
enforceability  of  previously  approved 
SIP  measiues,  and  will  decide  whether 
or  not  to  retain  the  Identification  of  plan 
appendices  for  some  further  period. 

Notice  of  Administrative  Change 

Today's  rule  constitutes  a 
"housekeeping"  exercise  to  ensure  that 
all  revisions  to  State  programs  that  have 
occurred  are  accurately  reflected  in  40 
CFR  part  52.  State  SIP  revisions  are 
controlled  by  EPA  regulations  at  40  CFR 
part  51.  When  EPA  receives  a  formal  SIP 
revision  request,  the  Agency  must 
publish  the  proposed  revision  in  the 
Federal  Re^ster  and  provide  for  public 
comment  before  approval. 

EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  nUe  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs. 


Under  section  553  of  the  APA,  an 
agency  may  find  good  cause  where 
procedures  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
removing  outdated  citations. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  fix>m  review  imder  Executive 
Order  (E.O.)  12866,  entiUed  "Regulatory 
Planning  and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  considts  with 
those  governments.  If  EPA  complies  by 
considting.  Executive  Order  12875 
requires  0*A  to  provide  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  State, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  any  written 
communications  fiom  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 
the  regidatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
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ei  I  /ironmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
eiplain  why  the  planned  regulation  is 
-eferable  to  other  potentially  effective 
aj  ip  reasonably  feasible  alternatives 
considered  by  the  Agency, 
yhis  rule  is  not  suDject  to  E.O.  13045 
use  it  does  not  involve  decisions 
nded  to  mitigate  environmental 
"th  or  safety  risks. 

Executive  Order  13084 

1  Jnder  E.O.  13084.  EPA  may  not  issue 
a  r  sgulation  that  is  not  required  by 
St  a  tute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Ii  dian  tribal  governments,  and  that 
ii  looses  substantial  direct  compliance 
edits  on  those  communities,  unless  the 
F(  itleral  government  provides  the  funds 
n<  iCessary  to  pay  the  direct  compliance 
C(  II  Its  incurred  by  the  tribal 
gdvemments,  or  EPA  consults  with 
ti  ise  governments.  If  EPA  complies  by 
c(  Insulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
M  4iiagement  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
nile,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of^ected  tribal  governments,  a 
siuomary  of  the  natiu'e  of  their  concerns, 
ai^d  9  statement  supporting  the  need  to 
isfckie  the  regidation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
deyelop  an  effective  process  permitting 
eljacted  officials  and  other 
ret  iresentatives  of  Indian  tribal 
gqVenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
rebulatory  policies  on  matters  that 
simificantly  or  uniquely  affect  their 
cdiamunities." 

Today's  rule  does  not  significantly  or 
UBJquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
dpes  not  involve  or  impose  any 
ref|uirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 

ion  3{b)  of  E.O.  13084  do  not  apply 
tol  this  rule. 

E.lnegulatory  Flexibility 

("he  Regulatory  Flexibility  Act  (RFA) 
gebierally  requires  an  agency  to  conduct 
a  ^^gulatory  flexibility  analysis  of  any 

I  subject  to  notice  and  comment 
emaking  requirements  unless  the 

icy  certifies  that  the  rule  vdll  not 

^e  a  significant  economic  impact  on 

ubstantial  niunber  of  small  entities. 

entities  include  small  businesses, 

not-for-profit  enterprises,  and 

II  govenmiental  jurisdictions.  This 
fijikl  rule  will  not  have  a  significant 
in|pact  on  a  substantial  number  of  small 
ei^^ties  because  SIP  approvals  under 
seckion  110  and  subchapter  I,  part  D  of 
thej  Clean  Air  Act  do  not  create  any  new 


requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natiue  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Uudef  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  biu-densome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  residt  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  nJe  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and    . 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Feder&l  Register.  This  nile  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

-  EPA  has  also  determined  that  the 
provisions  of  section  307(b)(1)  of  the 
Clean  Air  Act  pertaining  to  petitions  for 
judicial  review  are  not  applicable  to  this 
action.  Prior  EPA  rulemaking  actions  for 
each  individual  component  of  the 
Rhode  Island  SIP  compilation  has 
previously  afforded  interested  pa 
the  opportimity  to  file  a  petition'Tor 
judicial  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  such 
rulemaking  action.  Thus.  EPA  sees  no 
need  in  this  action  to  reopen  the  60-day 
period  for  filing  such  petitions  for 
judicial  review. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  July  19, 1999. 
John  P.  DeVillars, 
Regional  Administrator,  Region  1. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sut>part  OO — Rhode  Island 

2.  Section  52.2070  is  redesignated  as 
§  52.2087  and  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

S  52.2087    Original  identification  of  plan 
section. 

(a)  This  section  identifies  the  original 
"Air  Implementation  Plan  for  the  State 
of  Rhode  Island"  and  all  revisions 
submitted  by  Rhode  Island  that  were 
federally  approved  prior  to  August  9, 
1999. 
***** 

3.  A  new  §  52.2070  is  added  to  read 
as  follows: 

§52^70    Identification  of  plan. 

(a)  Purpose  and  scope.  This  section 
sets  forth  the  applicable  State 
implementation  plan  for  Rhode  Island 


43086  Federal  Register /Vol.  64,  No.  152 /Monday.  August  9,  1999 /Rules  and  Regulations 


imder  section  110  of  the  Clean  Air  Act, 
42  U.S.C.  7401-7671q  and  40  CFR  part 
51  to  meet  national  ambient  air  quality 
standards. 

(b)  Incorporation  by  reference.  (1) 
Material  listed  in  paragraphs  (c)  and  (d) 
of  this  section  with  an  EPA  approval 
date  prior  to  August  9, 1999  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 


will  be  published  in  the  Federal . 
Register.  Entries  in  paragraphs  (c)  and 
(d)  of  this  section  with  EPA  approval 
dates  after  August  9, 1999,  will  be 
incorporated  by  reference  in  the  next 
update  to  the  SIP  compilation. 

(2)  EPA  Region  1  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  State  rules/regulations 
which  have  been  approved  as  part  of  the 


State  implementation  plan  as  of  August 
9, 1999. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  1  EPA  Office  at 
One  Congress  Street,  Boston,  MA  02203; 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC;  or  at  the  EPA,  Air  and 
Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW.,  Washington,  DC.  20460. 

(c)  EPA  approved  regulations. 


EPA  Approved  Rhode  Island  Regulations 


State  citation 

Trtle/subject 

State  effec- 
tive date 

EPA  approval  date 

Explanations 

Air  Pollution  Control 

Visible  emissions 

02/22/77 

05/07/81,  46  FR  25446. 

Regulation  1 . 

Air  Pollution  Control 

Handling  of  soft  coal 

02/22/77 

05/07/81,  46  FR  25446. 

Regulation  2. 

Air  Pollution  Control 

Particulate  emissions 

02J22m 

05/07/81.  46  FR  25446. 

Regulation  3. 

from  industrial  proc- 
esses.. 

Air  Pollution  Control 

Open  fires 

Q2i22rn 

05/07/81 .  46  FR  25446 

Regulation  4. 

^#^*f  ^#  ■    *  ^^    t    1        ^^^      ■       f     1      mm\^     V      V  «#■ 

Air  Pollution  Control 

Fugitive  flii«rt 

02/22/77 

05/07/81.  46  FR  25446 

Regulation  5. 

^^V^V  ^r  w    9  ^^    ■    1         ^  »^      ■       ■     V      ^h>^^     w^w  ^^  ■ 

Air  Pollution  Control 

Opacity  monitors 

11/22/89 

09/30/91,  56  FR  49416. 

Regulation  6. 

Air  Pollution  Control 

Emission  of  air  contami- 

07/19/77 

05/07/81,  46  FR  25446. 

"  - 

Regulation  7. 

nants  detrimental  to 
persons  or  property- 

Air  Pollution  Control 

Limitation  of  sulfur  in 

05A)2/85 

01/08/86.  51  FR  756. 

Regulation  8. 

fuels.. 

Air  Pollution  Control 

Air  pollution  control  per- 

08/19/96 

06/02/99,  64  FR  29563 

Except  for  Chapters  9.13.  9.14.  9.15,  and  Ap- 

Regulation 9. 

mits.. 

pendix  A. 

Air  Pollution  Control 

Air  pollution  episodes.  .. 

Q2122m 

05/07/81.  46  FR  25446. 

* 

Regulation  10. 

Air  Pollution  Control 

Petroleum  liquids  mar- 

01/31/93 

12/17/93.  58  FR  65933. 

Regulation  11. 

keting  and  storage.. 

Air  Pollution  Control 

Incinerators 

04/22/81 

04/26/82.  47  FR  17817. 

- 

Regulation  12. 

Air  Pollution  Control  Re- 

Particulate emissions 

10/05/82 

03/29/83,  48  FR  13027. 

visions  to  Regulation 

from  fossil  fuel  fired 

13. 

steam  or  hot  water 
generating  units.. 

Air  Pollution  Control 

Record  keeping  and  re- 

01/31/93 

01/10/95.  60  FR  2526. 

Regulation  14. 

porting.. 

Air  Pollution  Control 

Control  of  organic  sol- 

12/10/89 

09/30/91,  56  FR  49416 

Except  subsections  15.1.16  and  15.2.2. 

Regulation  15. 

vent  emissions.. 

Air  Pollution  Control 

Operation  of  air  pollution 

02/22/77 

05/07/81,  46  FR  25446. 

Regulation  16. 

control  system.. 

Air  Pollution  Control 

Odore 

02122177 

05A)7/81,  46  FR  25446. 

Regulation  17. 

Air  Pollution  Control 

Control  of  emissions 

^2/^o/B9 

09/30/91,  56  FR  49416 

Except   subsections    18.1.8,    18.2.1,    18.3.2(d), 

Regulation  18. 

from  solvent  metal 
cleaning.. 

18.3.3(f),  and  18.5.2. 

Air  Pollution  Control 

Control  of  VOCs  from 

10/30/92 

10/18/94,  59  FR  52429 

Except  19.22.  and  the  la.<>t  sentence  of  19.1.1, 

Regulation  19. 

surface  coating  oper- 
ations- 

which  Rl  did  not  submit  as  part  of  the  SIP. 

Air  Pollution  Control 

Control  of  VOCs  from 

12/10/89 

09/30/91,  56  FR  49416 

Except  subsections  21.1.15,  and  21.2.2,  and 

Regulation  21. 

printing  operations- 

portion  of  .subsection  21.5.2(h)  which  states 
"equivalent  to"  in  the  parenthetical. 

Air  Pollution  Control 

Control  of  volatile  or- 

10/30/92 

10/18/94,  59  FR  52429 

Except  25.2.2.  whkJh  Rl  did  not  submit  as  part  of 

Regulation  25. 

ganic  compound 
emissions  from  cut- 
back and  emulsified 
asphalt- 

the  SIP. 

Federal  Register/Vol.  64,  No.  152/Monday,  August  9,  1999/Rules  and  Regidations            43087 



EPA  Approved  Rhode  Island  Regulations— Continued 

State  citation 

Title/subject 

State  effec- 
tive date 

EPA  approval  date 

Explanations 

A 

Pollution  Control 

Control  of  organic  sol- 

10/30/92 

10/18/94,  59  FR  52429 

Except  26.2.3,  which  Rl  did  not  submit  as  part  of 

Regulation  26. 

vent  emissions  from 
manufacture  of  syn- 
ttlesized  pharma- 
ceutical products.. 

the  SIP. 

A 

r  Pollution  Control 
Regulation  27. 

Control  of  nitrogen  oxide 
emissions- 

01/16/96 

09/02/97,  62  FR  46202. 

A 

t|  Pollution  Control 

Emissions 

04/28/95 

03/22/96,61  FR  11735 

This   mie   limits  a  source's  potential  to  emit. 

Regulation  29.3.  - 

therefore  avoiding  RACT,  Title  V  Operating 

Permit. 

a! 

r  Pollution  Control 

Control  of  VOC  from 

06/27/95 

02/02/96,  61  FR  3827. 

1  Regulation  30. 

automotive  refinishing 
operations- 

A 

r  Pollution  Control 
Regulation  31. 

Consumer  and  commer- 
cial products- 

03/31/94 

10/30/96,  61  FR  55903 

Except  Section  31 .2.2.  and  Section  31 .5.2. 

A 

r  Pollution  Control 

Marine  vessels 

03/31/94 

04/04/96  60  FR  14978 

Except  Section  32.2.2  which  Rhode  Island  did 
not  subm't  as  oart  of  the  SIP  revision. 

Requlation  32. 

A 

Pollution  Control 
iegulation  33. 

Architectural  and  indus- 
trial maintenance 
coatings- 

03/31/94 

10/30/96,61  FR  55903 

Except  Section  33.2.2,  and  Section  33.5.2: 

A 

Pollution  Control 
Regulation  38. 

Nitrogen  Oxides  Allow- 
ance Program.. 

06/10/98 

06/02/99,  64  FR  29567. 

(d)  EPA-approved  State  Source  specific  requirements. 

EPA-Approved  Rhode  Island  Source  Specific  Requirements 

Name  of  source 

Permit  No. 

State  effec- 
tive date 

EPA  approval  date 

Explanations 

N 

rragansett  Electric 

A.H.  File  No.  83-1 2-AP 

08/29/83 

07/27/84,  49  FR  30177 

Revisions  to  Air  Pollution  Control  Regulation  8, 

Company  South  Street 

"Sulfur  Content  of  Fuels,"  specifying  maximum 

Jtation  in  Providence. 

• 

sulfur-in-coal  limits  (1.21  Ibs/MMBtu  on  a  30- 
day  rolling  average  and  2.31  Ibs/MMBtu  on  a 
24-hour  average).   These   revisions   approve 

• '  ■ 

Section  8.3.4,  "Large  Fuel  Burning  Devices 
Using  Coal,"  for  South  Street  Station  only. 

S 

nley  Bostitch, 

A.H.  File  No.  85-8-AP 

06/06/85 

12/11/86,51  FR  44604 

Rl   DEM   and   Bostitch   administrative   consent 

lostitch  Division  of 

■  agreement  effective  6/6/85.  Requires  Bostitch 

extron. 

• 

•    ■ 

to  reformulate  certain  solvent-based  coatings 
to  low/no  solvent  formulation  by  12/31/86.  Also 
addendum   dated   9/20/85   defining   emission 
limitations  reformulated  coatings  must  meet. 

(A)  An  administrative  consent  agreement  be- 
tween the  Rl  DEM  and  Bostitch  Division  of 
Textron. 

(B)  A  letter  to  Bostitch  Division  of  Textron  from 
the  Rl  DEM  dated  September  20,  1985  which 
serves  as  an  addendum  to  the  consent  agree- 
ment. The  addendum  defines  the  emission 
limitations  which  Bostitch's  Division  of  Textron 
reformulated  coatings  must  meet. 

Ki 

lene  Corporation,  East 

AH.  File  No.  85-1 0-AP 

09/12/85 

08/31/87,  52  FR  2793  ... 

Rl  DEM  and  Keene  Corporation  administrative 

■ 

'rovidence,  Rl. 

consent  agreement  effective  9/12/85.  Granting 
final  compliance  date  extension  for  the  control 
of  organic  solvent  emissions  from  six  paper 
coating  lines. 

(A)  Letter  from  the  Rl  DEM  dated  November  5, 
1985  submitting  revisions  to  the  Rl  SIP. 

(B)  An  administrative  consent  agreement  be- 
tween the  Rl  DEM  and  Keene  Corporation. 

T< 

h  Industries 

File  No.  86-12-AP  

11/24/87 

03/10/89,  54  FR  10147 

Rl  DEM  and  Tech  Industries  original  administra- 

tive consent  agreement  (86-12-AP)  (except 
for  provisions  7  and  8)  effective  6/12/86.  an 

* 

■ 

- 

addendum  effective  11/24/87,  defining  and  im- 
posing reasonably  available  control  technology 

to  control  volatile  organic  compounds. 
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EPA-Approved  Rhode  Island  Source  Specific  Requirements— Continued 


Name  of  source 


Permit  No. 


State  effec- 
tive date 


EPA  approval  date 


Explarvations 


University  of  Rfxxle  Is- 
land. 


University  of  Rhode  Is- 
land. 

Providence  Metallizing  in 
Pawtuckat.  Rhode  Is- 
land. 


A.P.  File  fto.  87-5-AP 

File  No.  95-^0-AP  

File  Ito.  87-2-AP  


03/17/87 


03/12/96 


04/24/90 


09/19/89,  54  FR  38517 


09/02/97.  62  FR  46202 


09/06/90,  55  FR  36635 


TiHotson-Peerson  in 
Warren,  Rhode  Island. 


File  No.  90-1-AP 


06/05/90 


08/31/90.  55  FR  35623 


Rhode  Island  Hospital 


Osram  Sylvania  Incor- 
porated. 


File  No.  95-1 4-AP 


File  No.  95-14-AP 


11/27/95 


09/04/96 


09/02/97.  62  FR  46202 


09/02/97,  62  FR  46202 


Air  Pollution  Permit  Ap- 
proval, No.  1350. 


Algor>quin  Gas  Trarts- 
mission  Company. 


Rie  No.  95-52-AP 


12/05/95 


09/02/97,  62  FR  46202 


Bradford  Dyeing  Asso- 
ciation, Inc. 

Hoechst  Celanese  Cor- 
poration. 


File  No.  95-28-^P 


File  No.  95-62-AP 


11/17/95 


11/20/95 


09/02/97,  62  FR  46202 


09/02/97,  62  FR  46202 


(A)  An  administrative  consent  agreement  (86- 
12-AP),  except  for  Provisions  7  and  8,  t>e- 
tween  the  Rl  DEM  and  Tech  Industries  effec- 
tive June  12,  1986. 

(B)  An  addendum  to  the  administrative  consent 
agreement  (86-1 2-AP)  between  the  Rl  DEM 
and  Tech  Industries.  The  addendum  was  ef- 
fective November  24, 1987. 

(C)  Letters  dated  May  6,  1987;  October  15, 
1987;  and.  January  4,  1988  submitted  to  the 
EPA  by  the  Rl  DEM. 

Revisions  to  the  SIP  submitted  by  the  Rl  DEM 
on  April  28,  1989,  approving  a  renewal  of  a 
sulfur  dioxide  bubble  lor  the  University  of 
Rhode  Island. 

An  administrative  consent  agreement  between 
RIDEM  and  University  of  Rhode  Island,  Alter- 
native NOx  HACT  (Rl  Regulation  27.4.8) 

Defirw  and  Impose  RACT  to  control  volatile  or- 
ganic compound  emissions. 

(A)  Letter  from  the  RIDEM  dated  April  26,  1990, 
sutxnitting  a  revision  to  the  Rl  SIP. 

(B)  An  administrative  consent  agreement  (87-2- 
AP)  between  the  Rl  DEM  and  Providence  Met- 
allizing effective  July  24,  1987. 

(C)  An  amendment  to  the  administrative  consent 
agreement  (87-2-AP)  between  the  Rl  DEM 
and  Providence  Metallizing  effective  May  4, 
1989. 

(D)  An  addendum  to  the  administrative  consent 
agreement  (87-2-AP)  between  the  Rl  DEM 
and  Providence  Metallizing  effective  April  24, 
1990. 

Revisions  to  the  SIP  submitted  by  the  Rl  DEM 
on  May  24,  1990,  to  define  and  impose  RACT 
to  control  volatile  organic  compound  emis- 
sions. 

(A)  Letter  from  the  Rl  DEM  dated  May  24,  1990 
submitting  a  revision  to  the  Rl  SIP. 

(B)  An  Administrative  consent  agreement  (90-1- 
AP)  between  the  Rl  DEM  and  Tlllotson-Pear- 
son. 

Alternative  NOx  F^CT.  An  administrative  con- 
sent agreement  between  the  Rl  DEM  and  Rl 
Hospital. 

Alternative  NOx  RACT. 

(A)  An  Administrative  consent  agreement  be- 
tween Vne  Rl  DEM  and  Osram  Sytvar^  Incor- 
porated, file  no.  95-14-AP,  effective  Sep- 
tember 4,  1996. 

(B)  An  air  pollution  Permit  approval,  no.  1350 
Osram  Sylvania  Incorporated  issued  t)y 
RIDEM  effective  May  14,1996. 

Altemative  NOx  RACT. 

(A)  Letter  from  the  Rl  DEM  dated  September  17, 
1996  submitting  a  revision  to  the  Rl  SIP. 

(B)  An  administrative  consent  agreement  be- 
tween RIDEM  and  Algonquin  Gas  Trans- 
mission Company,  effective  on  Decemt>er  5, 
1995. 

Alternative  NOx  RACT.  An  administrative  con- 
sent agreement  between  RIDEM  arxj  Bradford 
Dyeing  Association,  Inc. 

Altemative  NOx  RACT.  An  administrative  con- 
sent agreement  between  RIDEM  and  Hoechst 
Celanese  Corporation. 
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EPA-Approved  Rhode  Island  Source  Specific  Requirements— Continued 

Name  of  source 

Perniit  No. 

State  effec- 
tive date 

EPA  approval  date 

Explanations 

Ni 

\(at  Education  and 

File  No.  96-07-AP  . 

03/04/96 

09/02/97,  62  FR  46202 

Alternative  NOx  RACT.  An  administrative  con- 

■ 

rVaining  Center  in 

sent  agreement  between  RIDEM  and  Naval 

ijewport. 

(Jde  Island  Economic 

Education  and  Training  Center  in  Newport. 

R» 

File  No.  96-04-AP  . 

09/02/97 

06/02/99,  64  FR  29567 

Alternative  NOx  RACT.  A  consent  agreement 

Jeveiopment. 

■ 

between  RIDEM  and  Rhode  Island  Economic 
Development    Corporation's    Central    Heating 

Plant  in  North  Kingstown. 

(e)  Nonregulatory. 

' 

Rhode  Island  Non  Regulatory 

■•^ 

' 

1  ime  of  non  regu- 
ory  SIP  provision 

Applicable  geographic 
or  nonattainment  area 

state  submittal  date/ 
effective  date 

EPA  approved  date 

Explanations 

J 

tjce  of  public  hear- 

Statewide  

Submitted  02/09/72  .... 

06/15/72,  37  FR 

Proposed  Implementation  Plan  Regulations. 

1 

ng.. 

11911. 

R!  Department  of  Health. 

Mij 

>Cellaneous  non- 

Statewide  

Submitted  02/29/72  .... 

07/27/72,  37  FR 

Approval  and  promulgation  of  Implementa- 

■ 

^gulatory  additions 
6  the  plan  cor- 

15080. 

tion  Plan  Miscellaneous  Amendments,  Rl 
Department  of  Health. 

acting  minor  defi- 
iencies. 

• 

Ct 

[jipliance  schedules 

i 

Statewide  

Submitted  04/24/73  .... 

06/20/73,  38  FR 
16144. 

Submitted  by  Rl  Department  of  Health. 

AC 

MA  identifications 

Statewide  

Submitted  04/11/74.... 

04/29/75,  40  FR 

Submitted  by  Rl  Department  of  Health. 

' 

ir  the  State  of 

18726. 

tiode  Island. 

Le  Iter  identifying  Met- 

Metropolitan  Provi- 

Submitted 09/06/74  .... 

04/29/75,  40  FR 

Submitted  by  the  Governor. 

1 0politan  Providence 

dence. 

18726. 

i  1^  an  AQMA. 

- 

A  ( «nnprehensive  air 

Statewide 

Submitted  01/08/80  .... 

01/15/81.  46  FR  3516 

Submitted  by  the  Rl  Department  oif  Environ- 

(i^iality  monitoring 

mental  Management  Director 

1  »bn,  intended  to 

1  ieet  requirements 

' 

- 

(»<40CFRpart58. 

Attinment  plans  to 

Statewide 

Submitted  05/14/79, 

05/07/81,  46  FR 

Attainment  plans  to  meet  the  requirements  of 

1  fleet  the  require- 

06/11/79,08/13/79, 

25446. 

Part  D  of  the  Clean  Air  Act,  as  amended 

1  fjents  of  Part  D  of 

01/08/80,  01/24/80, 

in  1977. 

1  ie  Clean  Air  Act, 

03/10/80,  03/31/80, 

i  it  amended  in 

04/21/80,  06/06/80. 

^77,  Included  are 

06/13/80,  08/20/80. 

1  i^ns  to  attain  tfie 

11/14/80,03/04/81, 

• 

■!■ 

< 

artwn  monoxide 

03/05/81  and,  04/ 
16/81. 

nd  ozone  stand- 

<  Ids  and  informa- 

tt^n  allowing  for  the 

- 

- 

r  ^-designation  of 

- 

Pfovidence  to  non- 

» 

j  itainment  for  the 

l*mafyTSPstand- 

i  >n  based  on  new 

^ta. 

«. 

A  |>fogram  for  the  re- 

^w  of  construction 

9*6  operation  of 

iMw  and  modified 

imjor  stationary 

. 

murces  of  pollution 

in  non-attainment 

1  aae 

ai|eas. 
Cer^n  miscellaneous 

- 

pibvisions  unrelated 

t» 

>  Part  D  are  also 

ii 

iduded. 

Sei 

1 

!fion  VI,  Part  II, 

Statewide 

Submitted  05/14/82; 

06/28/83,  48  FR 

As  submitted  by  Rl  DEM  on  May  14,  1982 

Stationary  Source 

and  07/01/82. 

29690. 

and  July  1,  1982  for  review  of  new  major 

f 

^rmitting  and  En- 

sources  and  major  modifications  in  non- 

f 

)h:ement"  of  the 

attainment  areas.  Also  included  are  revi- 

r 

i  rrative. 

sions  to  add  mles  for  banking  emission  re- 

.    1 

ductions. 
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Rhode  Island  Non  Regulatory— Continued 


Name  of  non  regu- 
latory SIP  provision 

Applicable  geographic 
or  nonattainment  area 

State  sutjmittal  date/ 
effective  date 

EPA  approved  date 

Explanations 

Revisions  to  the 

Statewide 

Submitted  05/14/82; 

07/06/83,  48  FR 

Submitted  by  the  Department  of  Environ- 

Rhode Island  State 

07/01/82;  07/07/82; 

31026. 

mental  Management. 

Implementation  Plan 

10/04/82;  and  03/ 

for  attainment  of  the 

02/83. 

primary  National 

Ambient  Air  Quality 

Standard  for  ozone 

1982  Ozone  Attain- 

ment Plan. 

Revisions  to  attain 

Statewide 

Submitted  07/07/83  .... 

09/15/83,  48  FR 

Submitted  by  the  Department  of  Environ- 

and maintain  tfie 

41405. 

mental  Management. 

lead  NAAQS. 

Section  VI.  Part  II  of 

Statewide •. 

Submitted  02/06/84; 

07/06/84,  49  FR 

To  incorporate  the  requirements  for  the  Pre- 

the associated  nar- 

01/27/84; and  06/ 

27749. 

vention  of  Significant  Deterioration  of  40 

rative  of  the  Rl  SIP. 

06/84. 

CFR   51.24,   permitting   major  stationary 
sources  of  lead  and  other  miscellaneous 
changes. 
A  revision  tc  the  Rl  SiP  regarding  ozone 

Letter  from  Rl  DEM 

Statewide 

Submitted  01/14/94; 

10,'3a'96,  61  FR 

submitting  an 

and  06/14/94. 

55897. 

monitoring.  Rl  will  nrnxlify  Its  SLAMS  and 

amendnf>ent  to  the 

its  NAMS  monitoring  systems  to  include  a 

Rl  State  Implemen- 

PAMS.network  design  and  establish  moni- 

tation Plan. 

toring  sites.  The  State's  SIP  revision  satis- 
fies 40  CFR  5«.20(f)  PAMS  requirements. 

Section  VII  of  the  Rl 

SIP  Ambient  Air 

Quality  Monitoring. 

"" 

Letter  from  Rl  DEM 

Statewide 

Submitted  03/15/94  .... 

10/30/96,  61  FR 

Revision  to  the  Rl  SIP  regarding  the  States' 

submitting  revisions. 

55903. 

Contingency  Plan. 

Letter  from  Rl  DEM 

Statewide 

Submitted  0^/^5m  .... 

04/17/97,  62  FR 

The  revisions  consist  of  the  State's  15  Per- 

submitting revi- 

18712. 

cent  Ran  and  Contingency  Plan.  EPA  ap- 

siof>—Rhode  Is- 

proved only  the  following  portions  of  these 

land's  15  Percent 

submittals: 

Plan  and  Contin-- 

gency  Plan. 

* 

\ 

15  Percent  Plan— the  EPA  approved  the  cal- 
culation of  the  required  emission  reduc- 
tions, and  the  emission  reduction  credit 
claimed  from  surface  coating,  printing  op- 
erations, marine  vessel  loading,  plant  clo- 
sures (0.79  tons  per  day  approved  out  of 
0.84  claimed),  cutback  asphalt,  auto  refln- 
Ishlng,  stage  II,  reformulated  gas  In  on- 
road  and  off-road  engines,  and  tier  t  motor 

vehk;le  controls. 

Contingency  Plar>— the  EPA  approved  the 

calculation  of  ttie  required  emission  reduc- 

tion, and  a  portion  of  the  emission  reduc- 

tion credits  claimed  from  Consumer  and 

Commercial  products  (1.1  tons  per  day  ap- 
proved out  of  1.9  tons  claimed),  and  archi- 
tectural and  industrial  maintenance  (AIM) 
coatings  (1 .9  tons  per  day  approved  out  of 
2.4  tons  claimed). 
EPA  concun-entty  disapproved  portions  of 
these  SIP  submissions,  as  discussed  with- 
in Section  52.2084(a)(2). 

[m 
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BLUNG 


Doc.  99-20312  Filed  8-6-99;  8:45  am) 
CODE  6560-90-P 


^VIRONMENTAL  PROTECTION 
/j^ENCY 

CFR  Part  62 

Pjl^ion  2  Docket  No.  NY  32-1 94a,  FRL- 
^4-11 

ival  and  Promulgation  of  State 
for  Designated  Facilities;  New 


jENCY:  Environmental  Protection 
|ency  (EPA). 
AJ^nON:  Direct  final  rule. 

MARY:  The  Environmental  Protection 
lency  (EPA)  is  approving  the  State 

1  iiuliiuilleJ  by  New  York  lu 
plement  and  enforce  the  Emission 
delines  (EG)  for  existing  Hospital/ 
dical/Infectious  Waste  Incinerators 

).  The  EG  require  states  to 
elop  plans  to  reduce  toxic  air 
e^ssions  from  all  HMIWIs. 
DJIfrES:  This  direct  final  rule  is  effective 
oti  October  8. 1999  writhout  further 
ice,  unless  EPA  receives  adverse 

ent  by  September  8, 1999.  If 
erse  conunent  is  received,  EPA  will 
lish  a  timely  withdrawal  of  the 
ct  final  rule  in  the  Federal  Register 
a^  inform  the  public  that  the  rule  will 

take  effect. 
ApdRESSES:  All  comments  should  be 
essed  to:  Rajmiond  Werner,  Acting 
ef,  Air  Programs  Branch, 
Ettvironmentd  Protection  Agency, 
R^ion  2  Office,  290  Broadway,  25th 
oor.  New  York,  New  York  10007- 
1$56. 

[Copies  of  the  state  submittal  are 
a'  r  lilable  at  the  following  addresses  for 
ii  II  ;pection  during  normal  business 
h]iirs: 

E  0  vironmental  Protection  Agency, 
legion  2  Office,  Air  Programs  Branch, 
90  Broadway,  25th  Floor,  New  York, 
ew  York  10007-1866. 
|w  York  State  Department  of 
Invironmental  Conservation,  Division 
f  Air  Resources,  50  Wolf  Road, 
bany.  New  York  12233. 
FURTHER  INFORMATION  CONTACT:  Ted 
della  or  Craig  Flamm,  Air  Programs 
B^imch,  Environmental  Protection 

ncy.  Region  2  Office,  290  Broadway, 
Floor,  New  York,  New  York 
7-1866,  (212)  637-3892  or  (212) 
6S7-4021,  respectively. 
S<  lt>PLEMENTARY  INFORMATION: 

T I  lie  of  Contents 


\  /hat  action  is  EPA  taking  today? 
/Vhy  is  EPA  approving  New  York's  State 
Plan? 


ni.  Why  does  EPA  want  to  regulate  air 
emissions  from  HMIWIs? 

IV.  What  are  EPA's  requirements  for 

HMIWIs? 

V.  Are  any  sources  exempt  from  the  federal 

requirements? 

VI.  What  is  a  State  Plan? 

VII.  What  does  New  York's  State  Plan 
contain? 

VIII.  What  sources  are  affected  by  New  York's 
State  Plan? 

IX.  What  steps  do  affected  sources  need  to 

take? 

X.  What  are  EPA's  conclusions? 

XI.  Administrative  Requirements 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  New  York's  State 
Plan  submitted  on  September  9, 1998, 
and  supplemented  on  March  11,  May 
12,  and  May  15, 1999,  for  the  control  of 
air  emissions  from  HMIWIs  throughout 
the  State,  except  for  those  HMIWIs 
located  on  Indian  Nation  land.  When 
EPA  developed  the  New  Source 
Performance  Standards  (NSPS)  for 
HMIWIs,  we  simultaneously  developed 
the  Emission  Guidelines  (EG)  to  control 
air  emissions  from  older  HMIWIs  (see 
62  FR  48348-48391,  September  15, 
1997).  New  York  State  developed  a  State 
Plan,  as  required  by  section  111(d)  of 
the  Clean  Air  Act  (the  Act),  to  adopt  the 
EG  into  their  body  of  regulations,  and 
we  are  acting  today  to  approve  New 
York's  State  Plan. 

Under  section  129  of  the  Act,  the  EG 
are  not  federally  enforceable.  Section 
129Cb)(2)  of  the  Act  requires  states  to 
submit  to  EPA  for  approval  State  Plans 
that  implement  and  enforce  the  EG. 
State  Plans  must  be  at  least  as  protective 
as  the  EG,  and  they  become  federally 
enforceable  upon  approval  by  EPA.- The 
procedures  for  adopting  and  submitting 
State  Plans  are  located  in  40  CFR  part 
60,  subpart  B. 

EPA  originally  issued  the  subpart  B 
provisions  on  November  17, 1975.  EPA 
amended  subpart  B  on  December  19, 
1995,  to  allow  the  subparts  developed 
under  section  129  to  include 
specifications  that  supersede  the  general 
provisions  in  subpart  B  regarding  the 
schedule  for  submittal  of  State  Plans, 
the  stringency  of  the  emission 
limitations,  and  the  compliance 
schedules,  see  60  FR  65414  (December 
19, 1995).  This  action  approves  the  State 
Plan  submitted  by  New  York  to 
implement  and  enforce  the  EG,  as  it 
applies  to  older  HMIWl  imits. 

n.  Why  Is  EPA  Approving  New  York's 
State  Plan? 

EPA  has  evaluated  the  HMIWI  State 
Plan  submitted  by  New  York  for 
consistency  with  the  Act,  EPA 
guidelines  and  policy.  EPA  has 
determined  that  New  York's  State  Plan 


meets  all  requirements  and,  therefore, 
EPA  is  approving  New  York's  Plan  to 
implement  and  enforce  the  EG,  as  it 
applies  to  older  HMIWIs. 

m.  Why  Does  EPA  Want  To  Regulate 
Air  Emissions  From  HMIWIs? 

When  burned,  hospital  waste  and 
medical/infectious  waste  emit  various 
air  pollutants,  including  hydrochloric 
acid,  dioxin/furan.  toxic  metals  (lead, 
cadmium,  and  mercury)  and  particulate 
matter.  Mercury  is  highly  hazardous  and 
is  of  particular  concern  because  it 
persists  in  the  environment  and 
bioaccumulates  through  the  food  web. 
Serious  developmental  and  adult  effects 
in  hiimans,  primarily  damage  to  the 
nervous  system,  have  been  associated 
with  exposures  to  mercury.  Harmful 
effects  in  wildlife  have  also  been 
reported;  these  include  nervous  system 
damage  and  behavioral  and 
reproductive  deficits.  Human  and 
wildlife  exposure  to  mercury  occur 
mainly  through  eating  of  fish.  When 
inhaled,  merciuy  vapor  attack^also  the 
lung  tissue  and  is  a  ciunulative  poison. 
Short-term  exposing  to  merciuy  in 
certain  forms  can  cause  hallucinations 
and  impair  consciousness.  Long-term 
exposure  to  mercury  in  certain  forms 
can  affect  the  central  nervous  system 
and  cause  kidney  damage. 

Exposiu'e  to  particulate  matter  can 
aggravate  existing  respiratory  and 
cardiovascular  disease  and  increase  risk 
of  prematiuB  death.  Hydrochloric  acid  is 
a  clear  colorless  gas.  Chronic  exposure 
to  hydrochloric  acid  has  been  reported 
to  cause  gastritis,  chronic  bronchitis, 
dermatitis,  and  photosensitization. 
Acute  exposure  to  high  levels  of 
chlorine  in  humans  may  result  in  chest 
pain,  vomiting,  toxic  pneiunonitis, 
pulmonary  edema,  and  death.  At  lower 
levels,  chlorine  is  a  potent  irritant  to  the 
eyes,  the  upper  respiratory  tract,  and 
lungs. 

Exposure  to  dioxin  and  furan  can 
cause  skin  disorders,  cancer,  and 
reproductive  effects  such  as 
endometriosis.  These  pollutants  can 
also  affect  the  immime  system. 

IV.  What  Are  EPA's  Requirements  for 
HMIWIs? 

On  September  15, 1997,  under 
sections  111  and  129  of  the  Act.  EPA 
issued  the  NSPS  applicable  to  new 
HMIWIs  and  the  EG  applicable  to  older 
HMIWIs.  The  NSPS  and  EG  are  codified 
at  40  CFR  part  60.  subparts  Ec  and  Ce. 
respectively,  see  62  FR  48348 
(September  15.  1997). 

Under  the  EG,  EPA  requires  that 
affected  older  HMIWIs  do  the  following: 

(1)  Control  emissions  for  the 
following  designated  pollutants: 
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particulate  matter,  sulfur  dioxide, 
hydrogen  chloride,  oxides  of  nitrogen, 
carbon  monoxide,  lead,  cadmium, 
mercury,  and  dioxins  and 
dibenzofurans. 

(2)  (Control  stack  opacity. 

(3)  Include  operator  training/ 
qualification,  waste  management  plans, 
and  testing/monitoring  of  pollutants  and 
operating  parameters. 

(4)  Inspect  small  incinerator 
equipment  located  in  rural  areas. 

The  Federal  NSPS  and  EG  define  an 
HMIWI  as  any  device  that  combusts  any 
amount  of  medical/infectious  waste  or 
hospital  waste.  The  terms  medical 
infectious  waste  or  hospital  waste  are 
defined  in  40  CFR  60.51c. 

The  HMIWI  source  category  is 
divided  into  three  subcategories  based 
nn  waste  burning  caparity:  <nnall  (less 
than  or  equal  to  200  pounds  per  hour 
(Ib/hr)),  medium  (more  than  200  Ib/hr 
up  to  500  Ib/hr),  and  large  (more  than 
500  Ib/hr). 

V.  Are  Any  Sources  Exempt  From  the 
Federal  Kequirements? 

The  following  incinerator  source 
categories  are  exempt  £rom  the  federal 
requirements  for  HMIWIs: 

(1)  Incinerators  that  biun  only 
pathological,  low-level  radiation,  and/or 
chemotherapeutic  waste  (all  defined  in 
section  60.51c).  However,  the  owner  or 
operator  must  notify  the  EPA 
Administrator  of  an  exemption  claim 
and  the  owner  or  operator  must  keep 
records  of  the  periods  of  time  when  only 
pathological,  low-level  radioactive,  and/ 
or  chemotherapeutic  waste  is  burned. 

(2)  Any  unit  required  to  have  a  permit 
under  section  3005  of  the  Solid  Waste 
Disposal  Act. 

(3)  Incinerators  that  are  subject  to  the 
NSPS  and  EG  for  Municipal  Waste 
Combustors. 

(4)  Existing  incinerators,  processing 
operations,  or  boilers  that  co-fire 
medical/infectious  waste  or  hospital 
waste  with  other  fuels  or  wastes  and 
that  combust  less  than  ten  percent  or 
less  medical/infectious  waste  and 
hospital  waste  by  weight  (on  a  calendar 
quarter  basis).  However,  the  owner  or 
operator  must  notify  the  EPA 
Administrator  of  an  exemption  claim 
and  the  owner  or  operator  must  keep 
records  of  the  amount  of  each  fuel  and 
waste  fired. 

VL  What  Is  a  State  Plan? 

Section  111(d)  of  the  Act  requires  that 
pollutants  controlled  under  NSPS  must 
also  be  controlled  at  older  sources  in  the 
same  source  category.  Once  an  NSPS  is 
issued,  EPA  then  publishes  an  EG 
applicable  to  the  control  of  the  same 
pollutant  from  existing  (designated) 


facilities.  States  with  designated 
facilities  must  then  develop  a  State  Plan 
to  adopt  the  EG  into  their  body  of 
regulations.  States  must  also  include  in 
their  State  Plan  other  elements,  such  as 
inventories,  legal  authority,  and  public 
participation  documentation,  to 
demonstrate  their  ability  to  enforce  the 
State  Plans. 

Vn.  What  Does  New  York's  State  Plan 
Contain? 

On  September  9, 1998,  the  New  York 
State  Department  of  Environmental 
Conservation  (NYSDEC)  submitted  its 
section  111(d)  State  Plan  for 
implementing  EPA's  EG  for  older 
HMIWI  units  located  in  New  York  State. 
This  submittal  was  supplemented  by  the 
NYSDEC  on  March  11,  May  12,  and  May 
15, 1999. 

New  York  has  adopted  by  reference 
the  requirements  of  the  EG  in  Part  200 
of  title  6  of  the  New  York  Code  of  Rules 
and  Regulations  (6NYCRR)  of  the  State 
of  New  York,  entitled,  "General 
Provisions"  and  in  Subpart  219-1  of 
6NYCRR  entitled  "Incineration-General 
Provisions."  These  adoptions  were 
effective  on  October  1, 1998.  New  York 
will  enforce  the  requirements  under  Part 
201  ..entitled,  "Permits  and 
Registration"  which  was  also  effective 
on  October  1, 1998.  By  incorporating  the 
EG  by  reference  into  Part  200,  NYSDEC 
has  the  authority  to  include  them  as 
applicable  requirements  in  the  permits 
for  the  designated  facilities  and  to 
enforce  such  requirements.  For 
consistency.  Subpart  219-1,  which 
addresses  die  applicability  of  the 
various  Part  219  Subpart  requirements 
(New  York's  incineration  rules)  now 
includes  the  new  requirements  and 
necessary  definition  changes. 

New  York's  State  Plan  contains  the 
following: 

(1)  A  demonstration  of  the  State's 
legal  authority  to  implement  the  section 
111(d)  State  Plan: 

(2)  State  rules  adopted  into  6NYCRR 
as  the  mechanism  for  implementing  and 
enforcing  the  State  Plan; 

(3)  An  inventory  of  fifteen  known 
HMIWI  facilities,  including  eighteen 
incinerator  units,  along  with 
measurements  of  their  toxic  air 
emissions; 

(4)  Emission  limits  that  are  as 
protective  as  the  EG; 

(5)  Enforceable  compliance  schedules 
incorporated  into  each  facility's  existing 
State  operating  permit.  Compliance 
dates  vary  from  one  year  from  the 
effective  date  of  EPA  approval  of  New 
York's  State  Plan  to  not  later  than 
September  15,  2002; 


(6)  Testing,  monitoring,  reporting  and 
recordkeeping  requirements  for  the 
designated  facilities; 

(7)  Records  for  the  public  hearing;  and 

(8)  Provisions  for  progress  reports  to 
EPA. 

New  York's  State  Plan  was  reviewed 
for  approval  with  respect  to  the 
following  criteria:  40  CFR  60.23  through 
60.26,  "Subpart  B — Adoption  and 
Submittal  of  State  Plans  for  Designated 
Facilities";  and,  40  CFR  60.30e  through 
60.39e,  "Subpart  Ce — Emission 
Guidelines  and  Compliance  Times  for 
Hospital/Medical/Infectious  Waste 
Incinerators." 

Vm.  What  Sources  Are  Afiected  by 
New  York's  State  Plan? 

New  York's  State  Plan  regidates  all 
the  sources  covered  by  EPA's  EG  for 
older  HMIWIs  for  which  construction 
commenced  on  or  before  Jime  20, 1996. 
If  your  facility  meets  this  criterion,  you 
are  subject  to  these  regulations. 

DL  What  Steps  Do  A£bcted  Sources 
Need  To  Take? 

Affected  sources  must  meet  the 
requirements  listed  in  the  EG, 
summarized  as  follows: 

(1)  Determine  the  size  of  your 
incinerator  by  establishing  ita  maximum 
design  capadty. 

(2)  Determine  the  specific  emission 
limits  that  apply  to  you.  Each  size 
category  of  HMIWI  has  certain  emission 
limits  established  that  your  incinerator 
must  meet  (see  Table  1  of  40  CFR  part 
60,  subpart  Ce).  The  emission  limits 
apply  at  all  times,  except  diiring  startup, 
shutdown,  or  malfunctions,  provided 
that  no  waste  has  been  charged  during 
these  events.  (40  CFR  60.33e,  as  listed 
at  62  FR  48382,  September  15, 1997). 

(3)  Meet  the  provisions  required  of 
small  rural  incinerators,  if  applicable. 
(See  40  CFR  60.33e(b),  60.36e, 
60.37e(c)(d),  and  60.38e(b),  as  listed  at 
62  FR  48380,  September  15, 1997). 

(4)  Meet  a  10%  opacity  limit  on  your 
discharge,  averaged  over  a  six-minute 
block  (see  40  CFR  60.33e(c),  as  listed  at 
62  FR  48380,  September  15. 1997). 

(5)  Provide  for  a  qualified  HMIWI 
operator  available  to  supervise  the 
operation  of  your  incinerator.  This 
operator  must  be  trained  and  qualified 
through  a  State-approved  program,  or  a 
training  program  that  meets  the 
requirements  listed  imder  40  CFR  part 
60.53c(c)  (see  40  CFR  60.34e,  as  listed 
at  62  FR  48380). 

(6)  Provide  for  operator  certification, 
as  discussed  in  (5)  above,  no  later  than 
one  year  after  we  approve  New  York's 
State  Plan  (see  40  CFR  60.39e(e),  as 
listed  at  62  FR  48382). 
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;  r)  Develop  and  submit  to  NYSDEC  a 
Wi  ipte  management  plan.  This  plan  must 
bej  developed  under  guidance  provided 
by  the  American  Hospital  Association 
pi||)lication.  An  Ounce  of  Prevention: 
W^te  Reduction  Strategies  for  Health 
CaBe  Facilities.  1993,  and  must  be 
imitted  to  NYSDEC  no  later  than 
ty  days  following  the  initial 
sformance  test  (see  40  CFR  60.35e,  as 
listed  at  62  FR  48380;  and  40  CFR 
eaBSe,  as  listed  at  62  FR  48381). 

I ))  Conduct  an  initial  performance 
tes<  to  determine  yoiu  incinerator's 
colmpliance  with  these  emission  limits. 
js  performance  test  must  be 
ipleted  by  the  date  specified  at  40 

60.37e  and  60.8,  as  listed  at  62  FR 
)80. 

))  Install  and  maintain  devices  to 
litor  the  parameters  listed  under 
Tattle  3  to  Subpart  Ec  (see  40  CFR 
6q.B7e(c),  as  listed  at  62  FR  48381). 

(10)  Document  and  maintain 
information  concerning  pollutant 
concentrations,  opacity  measurements, 
charge  rates,  and  other  operational  data. 
Tli^s  information  must  be  maintained 
fo^ta  period  of  five  years  (see  40  CFR 
60L^8e,  as  listed  at  62  FR  48381). 

(il)  Report  to  NYSDEC  the  results  of 
ydi  ir  initial  performance  test,  the  values 
fot  your  site-specific  operating 
painmeters,  and  your  waste 
mifiagement  plan.  This  information 
m^t  be  reported  within  60  days 

}wing  yom-  initial  performance  test, 
must  be  signed  by  the  facilities 
lager  (see  40  CFR  60.38e,  as  listed  at 

.48381). 
[2)  Comply  with  all  the  requirements 
lis  State  Plan  within  one  year  after 
W9  approve  it;  however,  there  are 
isions  to  extend  yoiu  compliance 
(see  40  CFR  60.39e,  as  listed  at  62 
18381).  Those  sources  who  have 
lified  their  state  operating  permits  to 
|ude  a  compliance  schedule  to  come 
i  compliance  with  the  State  Plan 
in  a  year  or  more  of  our  approval, 
mt$t  do  so  by  the  dates  specified  in 
thoir  individual  compliance  schedules. 

X.  What  Are  EPA's  Conclusions? 

WA  has  determined  that  New  York's 
State  Plan  meets  all  requirements  and, 
therefore,  EPA  is  approving  New  York's 
Plan  to  implement  and  enforce  the  EG, 
as  it  applies  to  older  HMIWIs. 

Q'A  IS  publishing  this  rule  without 
pri^r  proposal  because  the  Agency 
viByrs  this  as  a  noncontroversial 
suptnittal  and  anticipates  no  relevant 
adverse  conunents.  However,  in  the 
proposed  rules  section  of  this  Federal 
Rel^ster  publication,  EPA  is  publishing 
a  siaparate  document  that  will  serve  as 
th^  proposal  to  approve  the  State  Plan 
shi )  \ild  relevant  adverse  comments  be 


filed.  This  rule  will  be  effective  October 
8,  1999  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  September  8, 1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
nde  will  be  effective  on  October  8, 1999 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

XI.  Administrative  Requirements 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  review  imder  Executive  Order 
(E.O.)  12866  entitled  "Regulatory 
Planning  and  Review." 

Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
.representatives  of  affected  state,  local, 
and  tribal  governments,  the  natiue  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (Drder  12875  requires  EPA  to 
develop  an  effective  process  pennitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  tmfimded  mandates." 

Today's  rule  implements 
requirements  specifically  set  forth  by 
the  Congress  in  sections  111  and  129  of 
the  Clean  Air  Act,  as  amended  in  1990, 
without  the  exercise  of  any  discretion 
by  EPA.  Accordingly,  the  requirements 
of  section  1(a)  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

Executive  Order  13045 

E.O.  13045,  entitled  "Protection  of 
Children  firom  Environmental  Health 


Risks  and  Safety  Risks  "  (62  FR  19885, 
April  23. 1997).  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  action  under  Executive  Order 
12866  and  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

Execu  tive  Order  13084 

Under  Executive  Order  J3084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  govenunents,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents.  ff  the  mandate  is 
'unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  nde,  a  description  of 
the  extent  of  EPA's  prior  considtation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiu« 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

Today's  rule  implements 
requirements  specifically  set  forth  by 
the  Congress  in  sections  111  and  129  of 
the  Clean  Air  Act,  as  amended  in  1990, 
without  the  exercise  of  any  discretion 
by  EPA.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
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have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  State 
Plan  approvals  under  section  111  of  the 
Act  do  not  create  any  new  requirements 
but  simply  approve  requirements  that 
the  State  is  already  imposing.  Therefore, 
because  the  Federal  State  Plan  approval 
does  not  create  any  new  requirements, 
EPA  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  cuustitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  State  Plans  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
inmacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  milUon 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  firom  this  action. 

Submission  to  Congress  and  the  General 
Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  nile  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
§804(2). 

Fetitioiis  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  8, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Hospital/Medical/Infectious 
Waste  Incinerators,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  23, 1999. 
William  J.  Muszynski, 

Acting  Regional  Administrator,  Region  2. 

Part  62,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  62— (AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  HH— New  York 

2.  Part  62  is  amended  by  adding 

§  62.8105  and  an  undesignated  heading 
to  subpart  HH  to  read  as  follows: 

Metals,  Acid  Gases,  Organic 
Compounds,  Particulates  and  Nitrogen 
Oxide  Emissions  From  Existing 
Hospital/Medical/Infectious  Waste 
Incinerators 

§62^105    MentmcatkMi  of  plan. 

(a)  The  New  York  State  Department  of 
Environmental  Conservation  submitted 
to  the  Environmental  Protection  Agency 
a  "State  Plan  for  implementation  and 


enforcement  of  40  CFR  part  60,  subpart 
CE,  Emissions  Guidelines  for  Hospitals/ 
Medical/Infectious  Waste  Incinerators" 
on  September  9, 1998  and 
supplemented  on  March  11,  May  12. 
and  May  15,  1999. 

(b)  Identification  of  sources:  The  plan 
applies  to  all  existing  HMIWI  facilities 
for  which  construction  was  commenced 
on  or  before  June  20, 1996,  as  described 
in  40  CFR  Part  60,  Subpart  Ce. 

(c)  The  effective  date  for  the  portion 
of  the  plan  applicable  to  existing 
Hospital/Medical/Infectious  Waste 
Incinerators  is  October  8, 1999. 

[FR  Doc.  99-20305  Filed  8-6-99;  8:45  am) 

BNJJNQ  COOE  6560-50-P 


FEDERAL  COMMUNiCATIONS 
COMMISSION 

47  CFR  Parts  5  and  90 

[ET  OockM  rto.  96-256,  FCC  9»-283] 

Revision  of  the  Experimental  Radio 
Sendee  Regulations 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  On  November  19, 1998  (63  FR 
64199),  the  Commission  published  final 
rules  in  the  Report  and  Order,  which 
revised  the  rules  governing  the 
Experimental  Radio  Service.  This 
docimient  contains  corrections  to  that 
rule. 

EFFECTIVE  DATE:  January  19,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology,  (202)  418-2452. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  docimient  amending  parts  5 
and  90  of  the  Commission's  rules  in  the 
Federal  Register  on  November  19, 1998, 
(63  FR  64199).  This  document  corrects 
the  Federal  Register  as  it  appeared.  In 
rule  FR  Doc.  98-30381,  published  on 
November  19, 1998,  63  FR  64199,  the 
Commission  is  correcting  §§  5.3(f), 
5.59(d).  5.59(f),  5.61(c),  5.61(c)(6), 
5.61(c)(9),  5.89(c),  5.105,  5.109(b),  and 
90.203  of  the  Commission's  rules. 

In  rule  FR  Doc.  96-30381  published 
on  November  19, 1998  (63  FR  64199) 
make  the  following  corrections. 

1.  On  page  64202,  in  the  third  colimm 
of  §  5.3  paragraph  (f)  is  corrected  to  read 
as  follows: 

§5^    Scope  of  service. 

***** 

(f)  Demonstration  of  equipment  to 
prospective  purchasers  by  persons 
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81  ij  ;aged  in  the  business  of  selling  radio 
ec  1  lipment. 


[CorrectecQ 
|.  On  page  64204,  in  the  second 
1,  the  first  sentence  of  §  5.59 
p^tagraph  (d)  is  corrected  by  removing 
term  "to  construct  or";  and  in  the 
t  column,  paragraph  (f)  should  be 
loved. 
On  page  64204,  in  the  third 
1,  in  §  5.61,  paragraphs  (c) 
luctory  text,  (c)(6)  and  (c)(9)  are 
ted  to  read  as  follows: 

§  iJBI    Procedure  for  otitalning  a  special 
temporary  authorization. 


L 


c)  An  application  for  special 
temporary  authorization  may  be  filed  in 
letter  form  and  shall  contain  the 
fol  owing  information: 

*  *        •        * 

(5)  Description  of  the  location(s)  and, 
if  a  pplicable,  geographical  coordinates 
of  1  he  proposed  operation. 

*  *        *        * 

( ))  Maximiun  effective  radiated  power 
(E  [  P)  or  equivalent  isotrophically 
iated  power  (EIRP). 


On  page  64207,  in  the  first  coliunn, 
5.89,  the  first  sentence  in  paragraph 
lis  corrected  to  read  as  follows: 


f!A9    School  artd  student  authorizations. 

***** 

[b)  Operations  under  this  section  are 
liioited  to  4  watts  equivalent 
isoiropically  radiated  power  (EIRP). 


I .  On  page  64207,  in  the  third 

1,  in  §  5.105,  the  first  sentence  is 
ted  to  read  as  follows: 

105    Authorized  bandwidth. 

ich  authorization  issued  to  a  station 
grating  in  this  service  will  show,  as 
th^  prefix  to  the  emission  classification, 
a  figure  specifying  the  maximum 

necessary  bandwidth  for  the  emission 

I  *  •  * 

On  page  64208,  in  the  first  column, 
in  1 5.109,  paragraph  (b)  is  corrected  to 
roi lias  follows: 

fS.I09    Antenna  and  tower  requirements. 

[b)  The  licensee  of  any  radio  station 
thit  has  an  antenna  structure  required  to 
be  tainted  and  illiuninated  pursuant  to 
th )[ provisions  of  section  303(q)  of  the 
C0fimunications  Act  of  1934,  as 
ascended,  and  part  17  of  this  chapter, 
shtaQl  perform  the  inspections  and 
maintain  the  tower  marking  and 
ligllting,  and  associated  control 
equipment,  in  accordance  with  the 


requirements  of  part  17,  subpart  C,  of 
this  chapter. 

7.  On  page  64208.  in  the  third 
colimm,  in  §  90.203,  the  section 
heading,  paragraph  (a)  introductory  text 
and  paragraph  (1)  are  corrected  to  read 
as  follows: 

§90.203    Certification  required. 

(a)  Except  as  specified  in  paragraphs 
(b)  and  (1)  of  this  section,  each 
transmitter  utilized  for  operation  under 
this  part  and  each  transmitter  marketed 
as  set  forth  in  §  2.803  of  this  chapter 
must  be  of  a  type  which  has  been 
certificated  for  use  imder  this  part. 
***** 

(1)  Ocean  buey  and  wildlife  tracking 
transmitters  operating  in  the  band 
40.66-40.70  MHz  or  216-220  MHz 
imder  the  provisions  of  §  G0.21S  of  this 
part  shall  be  authorized  imder 
verification  procedure  pursuant  to 
subpart  J  of  part  2  of  this  chapter. 

Federal  Communications  Commission. 

Magalie  Roman  Saias, 

Secretary. 

[FR  Doc.  99-20388  Filed  8-6-99;  8:45  am} 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart63 

[IB  Doclcet  No.  9&-118,  FCC  99-51] 

Biennial  Review  of  International 
Common  Carrier  Regulations; 
Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  April  19, 1999,  a  document 
concerning  the  biennial  review  of 
international  common  carrier 
regulations.  Inadvertently  amendatory 
instruction  10  contained  errors.  This 
document  corrects  those  instructions. 
DATES:  Effective  August  9,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Klein  or  Peggy  Reitzel,  Policy 
and  Facilities  Branch, 
Telecommmunications  Division, 
International  Bureau,  (202)  418-1470. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  document  in  the  Federal 
Register  of  April  19, 1999,  (64  FR 
19063).  This  correction  revises 
amendatory  instruction  10. 

In  the  Federal  Register  Doc.  99-9480 
published  on  April  19,  1999,  (64  FR 
19063)  make  the  following  correction. 


On  page  19063,  in  the  first  column, 
correct  amendatory  instruction  10  to 
read  as  follows: 

f63.12    [ConectMl] 

10.  Section  63.12,  paragraph  (c)(2)  is 
amended  by  removing  the  words 
"within  the  meaning  of  §  63.18(h)(1)". 
removing  paragraph  (c)(4),  redesignating 
paragraph  (c)(5)  as  new  paragraph  (c)(4), 
and  revising  it,  and  revising  paragraphs 
(a),  (b),  (c)(1)  and  (d)  to  read  as  follows: 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary.   ■ 

[FT?  Doc.  99-20391  Filed  8-6-99;  8:45  am] 

BtLLMG  CODE  CTia-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  99-1508;  MM  Docket  No.  9a-135;  RM- 
9300  &  RM-9383] 

Radio  Broadcasting  Services;  Corrigan 
and  Lufidn,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
261A  to  Lufldn,  Texas,  in  response  to  a 
petition  filed  by  Russell  L.  Lindley,  see 
63  FR  41765,  August  5,  1998.  The 
coordinates  for  Channel  261A  at  Lufkin 
are  31-16-13  NL  and  94-43-50  WL. 
There  is  a  site  restriction  8.5  kilometers 
(5.3  miles)  south  of  the  community.  In 
response  to  a  counterproposal  filed  by 
Corrigan  Broadcasting  Company,  we 
shall  allot  Channel  232A  to  Corrigan, 
Texas,  at  coordinates  30-59-30  ^4L  and 
94-59-41  WL.  There  is  a  site  restriction 
15.7  kilometers  (9.8  miles)  west  of  the 
community.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Channel  261 A  at  Luflcin  and 
Channel  232A  at  Corrigan  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  these 
channels  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  September  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conmiission's  Report 
and  Order"  MM  Docket  No.  98-135, 
adopted  July  21, 1999,  and  released  July 
30,  1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW, 
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Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc..  1231  20th  Street,  NW., 
Washin^on,  DC.  20036,  (202)  857-3800. 
focsimile  (202)  857-3805. 

List  of  SubJMis  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  154.  303.  334  and  336. 

173.202    [AnMndwf] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
adding  Corrigan,  Channel  232A,  and  by 
adding  Channel  261A  at  Lufldn. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  99-20390  Filed  S-&-99;  8:45  am] 
■UMQ  CODE  sna-oi-p 


DEPARTMENT  OF  DEFENSE 

48  CFR  Pwts  202  and  217 
[DFARSCaM97-D3O0] 

Dafanaa  Federal  AcquisitkMi 
Regulation  Supplemant;  Muttiyaar 
Contracting 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMRY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  update  guidance  pertaining 
to  multiyear  contracting.  The  rule 
contains  statutory  requirements  related 
to  the  award  of  multiyear  contracts  for 
supplies,  services,  and  weapon  systems. 
EFFECTIVE  DATE:  August  9, 1999. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Melissa  Rider.  Defense  Acquisition 
Regulations  Council.  PDUSD  (A&T)  DP 
(DAR).  IMD  3D139,  3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 
Telephone  (703)  602-4245;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  97- 
D308. 

SUPPt-EMENTARY  INFORMATION: 

A.  Backgnmnd 

This  final  rule  amends  DFARS 
Subpart  217.1  to  update  guidance 


pertaining  to  the  award  of  multiyear 
contracts.  The  rule  adds  requirements  to 
reflect  the  provisions  of  10  U.S.C. 
2306(g)(2)(B),  10  U.S.C.  2306b(i)(3),  and 
Section  8008(b)  of  Public  Law  105-56; 
updates  other  statutory  references 
throughout  the  subpart;  and  makes 
editorial  revisions  for  clarity.  In 
addition,  the  rule  adds  a  definition  of 
"Congressional  defense  committees"  at 
DFARS  202.101 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  nofconstitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affiected 
DFARS  subparts  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  97- 
D308. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
imder  44  U.S.C.  3501,  et  seq. 

List  4if  Subjects  in  48  CFR  Parts  202  and 
217 

Government  procurement 
Michele  P.  Peterson, 

Executive  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  202  and  217 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  202  and  217  continues  to  read  as 
follows: 

Authority:  41  U.S.C  421  and  48  CFR 

Chapter  1. 

PART  202-DEnNrnONS  OF  WORDS 
AND  TERMS 

2.  Section  202.101  is  amended  by 
adding,  in  alphabetical  order,  a 
definition  of  "Congressional  defense 
committees"  to  read  as  follows: 

§202.101    Definitions 

"Congressional  defense  committees" 
means — 

(1)  The  Committee  on  Armed  Services 
of  the  Senate; 

(2)  The  Subcommittee  on  Defense  of 
the  CoQunittee  on  Appropriations  of  the 
Senate; 

(3)  The  Committee  on  Armed  Services 
of  the  House  of  Representatives:  and 


(4)  The  Subcommittee  on  Defense  of 
the  Committee  on  Appropriations  of  the 
House  of  Representatives. 


PART  217— SPECIAL  CONTRACTING 
METHODS 

3.  Sections  217.170  through  217.714 
are  revised  to  read  as  follows: 

217.170    Qanaral 

(a)  Before  awarding  a  multiyear 
contract,  the  head  of  the  agency  must 
compare  the  cost  of  that  contract  to  the 
cost  of  an  annual  procurement 
approach,  using  a  present  value 
analysis.  Do  not  award  the  multiyear 
contract  unless  the  analysis  shows  that 
the  multiyear  contract  will  result  in  the 
lower  cost  (10  U.S.C.  2306(l)(5)). 

(b)  The  head  of  the  agency  must 
provide  written  notice  to  the 
congressional  defense  committees  at 
least  10  days  before  termination  of  any 
multiyear  contract  (10  U.S.C. 
2306(1)(4)). 

(c)  The  Secretary  of  Defense  may 
instruct  the  head  of  the  agency 
proposing  a  multiyear  contract  to 
include  in  that  contract  negotiated 
priced  options  for  varjring  the  quantities 
of  end  items  to  be  procmed  over  the  life 
of  the  contract  (10  U.S.C.  2306b(j)). 

(d)^very  midtiyear  contract  must 
comply  with  FAR  17.104(c),  unless  an 
exception  is  approved  through  the 
budget  process  in  coordination  with  the 
cognizant  comptroller. 

(e)(1)  DoD  must  receive  authorization 
from,  or  provide  notification  to. 
Congress  before  entering  into  a 
multiyear  contract  for  certain 
procurements,  including  those  expected 
to— 

(i)  Exceed  $500  million  for  any 
particular  system  or  system  component 
(see  217.173(b)(4)); 

(ii)  Employ  economic  order  quantity 
prociuement  in  excess  of  $20  million  in 
any  one  year  (see  217.174(a)(1)); 

(iii)  Employ  an  unfunded  contingent 
liability  in  excess  of  $20  million  (see 
217.172(c));  or 

(iv)  Involve  a  contract  for  advance 
prociu'ement  leading  to  a  mulUyear 
contract  that  employs  economic  order 
quantity  procurement  in  excess  of  $20 
million  in  any  one  year  (see 
217.174(a)(2)). 

(2)  A  DoD  component  must  submit  a 
request  for  authority  to  enter  into  such 
multiyear  contracts  as  part  of  the 
component's  budget  submission  for  the 
fiscal  year  in  which  the  multiyear 
contract  will  be  initiated.  DoD  will 
include  the  request,  for  each  candidate 
it  supports,  as  part  of  the  President's 
Budget  for  that  year  and  in  the 
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A[^endix  to  that  budget  as  part  of 
probosed  legislative  language  for  the 
ap  vopriations  bill  for  that  year  (Section 
80P!B(b)  of  Pub.  L.  105-56). 

il  If  the  advisability  of  using  a 
iyear  contract  becomes  apparent 
ate  to  satisfy  the  requirements  in 
pa|-^graph  (e)(2)  of  this  section,  the 
jest  for  authority  to  enter  into  a 
|tiyear  contract  must  be — 
Formally  submitted  by  the 
Pr^iident  as  a  budget  amendment:  or 
f)  Made  by  the  Secretary  of  Defense, 
iting,  to  the  congressional  defense 
ittees  (Section  8008(b)  of  Pub.  L. 
10^56). 

71    Multiyear  contracts  for  services, 
i)  10  U.S.C.  2306(g). 
)  The  head  of  the  agency  may  enter 
multiyear  contracts  for  the 
owing  types  of  services  (and  items  of 
ly  relating  to  such  services),  even 
gh  funds  are  limited  by  statute  to 
;ation  only  during  the  Bscal  year  for 

they  were  appropriated: 
Operation,  maintenance,  and 
irt  of  facilities  and  installations. 
)  Maintenance  or  modification  of 
aircraft,  ships,  vehicles,  and  other 
hi(  Uy  complex  military  equipment, 
(ill)  Specialized  training  requiring 
hiu  quality  instructor  skills  (e.g., 
trailing  for  pilots  and  other  aircrew 
members  or  foreign  language  training). 

(jiV)  Base  services  (e.g.,  groimd 
maintenance,  in-plane  refueling,  bus 
transportation,  and  refuse  collection  and 
dimosal). 

(2)  The  head  of  the  agency  may  use 
thipi  authority  only  if  the  term  of  the 
co^ract  does  not  exceed  5  years. 
Hojt^ever,  the  head  of  the  agency  may 
extend  the  term  of  the  contract  by 
exercising  an  option  that  does  not — 
' )  Exceed  3  years;  or 
)  Include  charges  for  plant, 
pment,  or  other  nonrecurring  costs 
dy  amortized. 

I)  Before  entering  into  a  multiyear 
ct  for  services,  the  head  of  the 
icy  must  make  a  written 
determination  that — 
(l|  There  will  be  a  continuing  need  for 
~  "ervices  and  incidental  supplies 
istent  with  current  plans  for  the 
osed  contract  period; 
)  Furnishing  the  services  and 
ental  supplies  will  require — 
A  substantial  initial  investment  in 
t  or  equipment;  or 
)  The  inciurence  of  substantial 
;ent  liabilities  for  the  assembly, 
,  or  transportation  of  a 
ialized  work  force;  and 
(|iji)  Using  a  multiyear  contract  will  be 
e  best  interest  of  the  United  States 
acoiuaging  effective  competition 
and  prompting  economical  business 


operations  (e.g.,  economic  lot  purchases 
and  more  efficient  production  rates), 
(b)  10  U.S.C.  2829. 

(1)  The  head  of  the  agency  may  enter 
into  multiyear  contracts  for  supplies 
and  services  required  for  management, 
maintenance,  and  operation  of  military 
family  housing  and  may  pay  the  costs  of 
such  contracts  for  each  year  from  annual 
appropriations  for  that  year. 

(2)  The  head  of  the  agency  may  use 
this  authority  only  if  the  term  of  the 
contract  does  not  exceed  4  years. 

21 7.1 72  Multiyear  contracts  for  supplies. 

(a)  This  section  applies  to  all 
"tiyear  contracts  for  supplies, 

:luding  weapon  systems.  For  policies 
It  apply  only  to  multiyear  contracts 
^or  weapon  systems,  see  217.173. 

(b)  The  head  of  the  agency  may  enter 
lino  a  multiyear  contract  for  supplies  if, 
in  ^dition  to  the  conditions  listed  in 
FAR  17.105-l(b),  the  use  of  such  a 
contract  will  promote  the  national 
security  of  the  United  States. 

(c)  The  head  of  the  agency  must 
provide  written  notice  to  the 
congressional  defense  committees  at 
least  30  days  before  the  contracting 
officer  awards  a  multiyear  contract 
including  an  unfunded  contingent 
liability  in  excess  of  $20  million  (10 
U.S.C.  2306b(l)(l)(A)). 

(d)  Agencies  must  establish  reporting 
procedures  to  meet  the  requirements  of 
paragraph  (c)  of  this  section.  The  head 
of  the  agency  must  submit  copies  of  the 
notifications  to  the  Director  of  Defense 
Procurement,  Office  of  the  Under 
Secretary  of  Defense  (Acquisition  and 
Technology)  (OUSD(A&T)DP),  and  to 
the  Deputy  Under  Secretary  of  Defense 
(Comptroller)  (Pro^am/Budget) 
(OUSD(C)(P/B)). 

21 7.1 73  Multiyear  contracts  for  weapon 
systems. 

(a)  As  authorized  by  10  U.S.C. 
2306b(h)  and  subject  to  the  conditions 
in  paragraph  (b)  of  this  section,  the  head 
of  the  agency  may  enter  into  a  midtiyear 
contract  for — 

(1)  A  weapon  system  and  associated 
items,  services,  and  logistics  support  for 
a  weapon  system;  and 

(2)  Advance  procurement  of 
components,  parts,  and  materials 
necessary  to  manufacture  a  weapon 
system,  including  advance  procurement 
to  achieve  economic  lot  purchases  or 
more  efficient  production  rates  (see 

217.174  regarding  economic  order 
quantity  prociuement). 

(b)  The  head  of  the  agency  must 
ensure  that  the  following  conditions  are 
satisfied  before  awarding  a  multiyear 
contract  imder  the  authority  described 
in  paragraph  (a)  of  this  section: 


(1)  The  multiyear  exhibits  required  by 
DoD  7000. 14-R,  Financial  Management 
Regulation,  are  included  in  the  agency's 
budget  estimate  submission  and  the 
President's  budget  request. 

(2)  The  Secretary  of  Defense  certifies 
to  Congress  that  the  current  5-year 
defense  program  fully  funds  the  support 
costs  associated  with  the  multiyear 
program  (10  U.S.C.  2306b(i)(l)(A)).  The 
head  of  the  agency  must  submit 
information  supporting  this  certification 
to  USD(C)  (P/B)  for  ti-ansmission  to 
Congress  through  the  Secretary  of 
Defense. 

(3)  The  proposed  multiyear  contract 
provides  for  production  at  not  less  than 
minimum  economic  rates,  given  the 
existing  tooling  and  facilities  (10  U.S.C. 
2306b(i)(l)(B)).  The  head  of  the  agency 

A^AUOi  OlilLfllAAl   i.KJ    K.J\JlJ\\.^f   yl   t  D) 

information  supporting  the  agency's 
determination  that  this  requirement  has 
been  met. 

(4)  If  the  value  of  a  multiyear  contract 
for  a  particular  system  or  component 
exceeds  $500  million,  use  of  a  multiyear 
contract  is  specifically  authorized  by — 

(i)  An  appropriations  act  (10  U.S.C. 
2306b(l)(3));  and 

(ii)  A  law  other  than  an 
appropriations  act  (10  U.S.C. 
2306b(i)(3)). 

(5)  All  other  requirements  of  law  are 
met  and  there  are  no  other  statutory 
restrictions  on  using  a  multiyear 
contract  for  the  specific  system  or 
component  (10  U.S.C.  2306b(i)(2)).  One 
such  restriction  may  be  the  achievement 
of  specified  cost  savings.  If  the  agency 
finds,  after  negotiations  with  the 
contractor(s),  that  the  specified  savings 
cannot  be  achieved,  the  head  of  the 
agency  must  assess  the  savings  that, 
nevertheless,  could  be  achieved  by 
using  a  multiyear  contract.  If  the  savings 
are  substantial,  the  head  of  the  agency 
may  request  relief  fi-om  the  law's 
specific  savings  requirement.  The 
request  must — 

(i)  Quantify  the  savings  that  can  be 
achieved; 

(ii)  Explain  any  other  benefits  to  the 
Government  of  using  the  multiyear 
contract; 

(iii)  Include  details  regarding  the 
negotiated  contract  terms  and 
conditions;  and 

(iv)  Be  submitted  to  OUSD  (A&T)  DP 
for  transmission  to  Congress  via  the 
Secretary  of  Defense  and  the  President.- 

21 7.1 74    Multiyear  contracts  that  employ 
economic  order  quantity  procurement 

(a)  The  head  of  the  agency  must 
provide  written  notice  to  the 
congressional  defense  committees  at 
least  30  days  before  awarding — 
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(1)  A  multiyear  contract  providing  for 
economic  order  quantity  procurement  in 
excess  of  $20  million  in  any  one  year; 
or 

(2)  A  contract  for  advance 
procurement  leading  to  a  multiyear 
contract  that  employs  economic  order 
quantity  procurement  in  excess  of  $20 
million  in  any  one  year  (10  U.S.C. 
2306b(l)(l)(A)). 

(b)  Before  initiating  an  advance 
procurement,  the  contracting  officer 
must  verify  that  it  is  consistent  with 
DoD  policy  (e.g.,  Part  3  of  DoD  5000.2- 
R,  Mandatory  Procediues  for  Major 
Defense  Acquisition  Programs  (MDAPs) 
and  Major  Automated  Information 
System  (MAIS)  Acquisition  Programs, 
and  the  full  funding  policy  in  Volume 
2A.  Chapter  1,  of  DoD  7000.14-R, 
Financial  Management  Regulation). 

(FR  Doc.  99-20284  Filed  8-&-99;  8:45  am] 
aujNocooe  sooo  o«  m 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204, 212, 213, 252,  and 


[DFARS  CaM  98-0027] 


li  Acquisition 
Hsgulstlon  Stipplsmsnt;  Taxpayer 
Identification  Numbers  and  - 
CommercM  end  Qovernment  Entity 


AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  add  procedures  for  reporting 
payment  information  to  the  Internal 
Revenue  Service  (IRS);  to  revise  the 
procediues  for  obtaining  Taxpayer 
Identification  Niunbers  (TINs)  and 
Ck>mmercial  and  Government  Entity 
(CAGE)  codes  when  contractors  are 
required  to  register  in  the  Central 
Contractor  Registration  (CCR)  database; 
and  to  make  editorial  changes. 
EFFECTIVE  DATE:  August  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  G.  Haberlin,  Defense 
Acquisition  Regulations  Coimcil, 
PDUSD  (A&T)  DP  (DAR).  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0289; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  98-D027. 
SUPPLEMENTARY  INFORMATION: 

A.  Background  ' 

1.  Reporting  payment  information  to 
the  IRS.  This  rule  supplements  the  final 


FAR  rule  published  as  Item  I  of  Federal 
Acquisition  Circular  97-12  on  June  17, 
1999  (64  FR  32741). 

a.  The  FAR  rule  renumbered  and 
retitled  FAR  4.903,  Payment 
information,  as  FAR  4.904,  Reporting 
pajmnent  information  to  the  IRS;  and 
deleted  the  list,  previously  located  at 
FAR  4.903(b),  of  the  types  of  payments 
that  are  exempt  from  reporting  pajrment 
information  to  the  IRS  on  Form  1099. 
The  list  was  considered  unnecessary  for 
including  in  the  FAR,  because  the 
payment  office  is  responsible  for 
submitting  Form  1099  reports  to  the 
IRS. 

b.  This  rule  adds  a  new  section  at 
DFARS  204.904,  Reporting  payment 
information  to  the  IRS.  The  new  section 
contains  a  list  that  is  similar  to  the  one 
previously  found  in  the  FAR,  but  the  list 
has  been  updated  to  comply  with  the 
Taxpayer  Relief  Act  of  1997  (Pub.  L. 
105-32).  Section  1022  of  the  Act 
amended  26  U.S.C.  6041A  to  add 
payments  under  certain  classified 
contracts  to  the  list  of  exceptions,  and 
to  remove  payments  for  services 
provided  by  corporations  from  the  list. 
DFARS  204.904  also  adds  a  requirement 
for  the  contracting  officer  to  provide  a 
statement  to  the  payment  office  if  the 
contractor  is  providing  services  subject 
to  Form  1099  reporting  to  the  IRS.  The 
statement  is  not  required  if  the 
contracting  officer  concludes  that  one  of 
the  exceptions  listed  at  DFARS 
204.904(1)  applies.  This  procedure  is 
added  to  the  DFARS  to  facilitate 
issuance  of  Form  1099  reports  by  the 
payment  office. 

'•2.  Procedures  for  obtaining  TINs  and 
CAGE  code  numbers  when  CCR  applies. 
The  FAR  rule  also  modified  the  process 
for  obtaining  TINs,  by  permitting 
agencies  to  prescribe  their  own 
procediues  for  obtaining  TINs  from 
contractors  and  for  providing  the  TINs 
to  the  payment  office.  DoD  uses  the  CCR 
database  for  these  purposes.  This 
DFARS  rule  clarifies  that  the  contracting 
officer  must  not  use  the  solicitation 
provisions  at  FAR  52.204-3,  Taxpayer 
Identification,  and  DFARS  252.204- 
7001 ,  Commercial  and  Government 
Entity  (CAGE)  Code  Reporting;  or 
paragraph  (b)  of  the  provision  at  FAR 
52.212-3,  Offeror  Representations  and 
Certifications — Commercial  Items,  when 
the  contractor  is  required  to  register  in 
the  CCR  database,  since  the  information 
that  these  provisions  request  is 
duplicative  of  the  information  that  the 
contractor  must  provide  during  the  CCR 
process. 

3.  Editorial  changes.  This  DFARS  rule 
makes  a  niunber  of  editorial  changes, 
including  updating  CAGE  code 


information  in  Subpart  204.72, 
Contractor  Identification,  and  clarifying 
certain  requirements  in  Subpart  204.73, 
Central  Contractor  Registration. 

4.  Proposed  rule.  A  proposed  DFARS 
rule  was  published  in  the  Federal 
Register  on  January  15, 1999  (64  FR 
2617).  Three  sources  submitted 
comments  on  the  proposed  rule.  All 
comments  were  considered  in  the 
development  of  the  final  rule. 

5.  This  rule  was  not  subject  to  Office 
of  Management  and  Budget  review 
imder  Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  FAR  and  DFARS  already 
contain  requirements  for  offerors  and 
contractors  to  provide  TINs  and  CAGE 
codes  and  to  register  in  the  CCR 
database.  This  rule  simply  clarifies  that, 
if  a  prospective  contractor  is  required  to 
register  in  the  CCR  database,  it  does  not 
have  to  provide  a  TIN  or  a  CAGE  code 
to  the  contracting  officer. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  et  seq.)  applies  because  the 
rule  contains  information  collection 
requirements.  The  final  rule  decreases 
the  collection  requirements  currently 
approved  under  Office  of  Management 
and  Budget  Control  Number  0704-0225. 
since  the  rule  limits  use  of  the 
solicitation  provision  at  252.204-7001, 
Commercial  and  Government  Entity 
(CAGE)  Code  Reporting,  to  contractors 
that  are  not  required  to  register  in  the 
CCR  database.  Therefore,  the  final  rule 
reduces  the  number  of  respondents  by 
89,545,  and  the  number  of  burden  hours 
by  22,386. 

List  of  Subjects  in  48  CFR  Parts  204, 
212,  213,  252,  and  253 

Government  prociuement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  parts  204,  212,  213, 
252,  and  253  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  204,  212,  213,  252,  and  253 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  204— ADMINISTRATIVE 
MATTERS 

2.  Section  204.203  is  added  to  read  as 
follows: 


2IK  ■.  203    Taxpayer  idantiflcation 
inf^  'mation. 

Cl )  The  procedures  at  FAR  4.203(a) 
ana!  (b)  do  not  apply  to  contracts  that 
indllude  the  clause  at  252.204-7004, 
Re^mired  Central  Contractor 
)stration. 

ij)  For  a  DoD  basic  ordering 
9ment  or  indefinite-delivery 

:  that  requires  the  contractor  to 
rter  in  the  Central  Contractor 
istration  (CCR)  database  (see  subpart 
J73)— 

I  The  contracting  officer  issuing  the 
sment  or  contract  need  not  provide 
ay  of  the  completed  solicitation 
Hsion  at  FAR  52.204-3  or  52.212- 
to  DoD  contracting  officers  placing 
^rs  under  the  agreement  or  contract; 

)  A  DoD  contracting  officer  placing 
an  I4rder  under  the  agreement  or 
coi^tract  need  not  provide  the  TIN  or 
typ^  of  organization  information  to  the 
partnent  office. 

(pp  For  a  non-DoD  basic  ordering 
agij^ment  or  indefinite-delivery 
coi  itract,  a  DoD  contracting  officer 
pla  oing  an  order  under  the  agreement  or 
contract  must  use  the  procedures  at 
204.7303(a)(2)  to  determine  if  the 
coi^^ctor  is  registered  in  the  CCR 
database. 

({ j  If  the  contractor  is  registered,  the 
coiitracting  officer  need  not  provide  the 
TITiI.or  type  of  organization  information 
to  tiie  payment  office., 

(U)  If  the  contractor  is  not  registered, 
thet  contracting  officer  must  follow  the 
projediures  at  204.7303(b). 

-70    [Ramovad] 

.Section  204.602-70  is  removed, 
j  Section  204.603  is  added  to  read  as 
follows: 

204m3    Solicitation  proviaiona. 

(H  Use  the  provision  at  252.204-7001, 
Cofiimercial  and  Government  Entity 
(CApE)  Code  Reporting,  in  solicitations 
wh^o— 

(i]|  The  soUcitation  does  not  include 
theldause  at  252.204-7004,  Required 
Ce^^ral  Contractor  Registration;  and 

(^ip  The  CAGE  codes  for  the  potential 
o£f9h>rs  are  not  available  to  the 
contracting  office. 

(?)  Use  the  provision  at  FAR  52.204- 
6,  D$ta  Universal  Niunbering  System 
(DUt<IS)  Niunber,  in  solicitations  that — 

{\i  Have  an  estimated  value  exceeding 
$25.P00;  or 

(jij)  Have  an  estimated  value  of 
$2S|,  900  or  less  and  include  the  clause 
at  S:|52.204-7004,  Required  Central 
Coi  1'  ractor  Registration. 

Subpart  204.9  is  revised  to  read  as 
fbllicws: 


Subpart  204.9— Taxpayer  Idantlflcatlon 
Numbar  Information 

Sec. 

204.902    General. 

204.904  Reporting  payment  information  to 
the  IRS. 

204.905  Solicitation  provision. 

204.902    Ganaral 

(b)  DoD  uses  DD  Form  350,  Individual 
Contracting  Action  Report,  (see  204.670) 
to  meet  these  reporting  requirements. 

204.904    Raportlrtg  payment  information  to 
the  IRS. 

(1)  26  U.S.C.  6041  and  6041A  and  26 
CFR  1.6041  require  Government  payors 
to  report  to  the  IRS,  on  IRS  Form  1099, 
pajrments  of  an  annual  cumulative  value 
of  $600  or  more  provided  to  a 
contractor,  except  payments  for — 

(i)  Supplies,  imless  the  supplies  are 
incidental  to  the  furnishing  of  services; 

(ii)  Telegram,  telephone,  freight, 
storage,  or  similar  charges; 

(iii)  Income  that  the  payor  must  report 
on  IRS  Form  W-2  (e.g.,  payments  to 
employees  or  payments  under  contracts 
for  personal  services); 

(iv)  Any  contract  with  a  Federal 
agency; 

(v)  Any  contract  with  a  State,  the 
District  of  Coliunbia,  or  a  possession  of 
the  United  States;  or  a  political 
subdivision,  agency,  or  instrumentality 
of  any  of  the  foregoing; 

(vi)  Any  contract  with  an  organization 
exempted  from  taxation  by  26  U.S.C. 
501(a).  Such  organizations  may  include 
charitable,  social  welfare,  labor, 
agricultural,  veterans',  and  political 
organizations;  business  leagues;  social 
clubs;  fraternal  societies;  and 
employees'  associations.  Contracting 
officers  may  obtain  additional 
information  to  assist  in  determining  an 
organization's  tax-exempt  status  via  the 
Internet  at  http://www.irs.ustreas.gov/ 
prod/bus info/eo/eo-types.html; 

(vii)  Any  contract  with  a  foreign 
government  or  a  political  subdivision  of 
a  foreign  government; 

(viii)  Any  contract  with  an 
international  organization  listed  in  22 
U.S.C.  288; 

(ix)  Any  classified  contract  excepted 
by  26  U.S.C.  6050M.  As  used  in  this 
section  only,  a  contract  is  classified  if — 

(A)  DoD  designates  the  existence  of 
the  contract  or  the  contract  subject 
matter  as  classified  (i.e.,  the  contract 
requires  a  specific  degree  ofjjrotection 
against  unauthorized  disclosure  for 
reasons  of  national  security);  or 

(B)  The  head  of  the  agency  determines 
that  filing  IRS  Form  1099  would 
interfere  with  the  effiective  conduct  of  a 
confidential  law  enforcement  or  foreign 
intelligence  activity;  or 


(x)  Such  other  services  as  the  IRS  may 
specify  in  regulations. 

"(2)  Unless  an  exception  in  paragraph 
(1)  of  this  section  applies,  the 
contracting  officer  must  provide,  as  the 
last  page  of  the  copy  of  the  contract  sent 
to  the  payment  office — 

(i)  A  statement  that  the  contractor  is 
providing  services  subject  to  Form  1099 
payment  information  reporting  to  the 
IRS,  as  required  by  26  U.S.C.  6041  and 
6041A;  and 

(ii)  The  contractor's  Taxpayer 
Identification  Number  and  type  of 
organization,  if  the  contract  does  not 
include  the  clause  at  252.204-7004, 
Required  Central  Contractor 
Registration. 

204.905    SolicitatSon  proviaion. 

Do  not  use  the  provision  at  FAR 
52.204-3,  Taxpayer  Identification,  in 
solicitations  that  include  the  clause  at 
252.204-7004,  Required  Central 
Contractor  Registration. 

6.  Sections  204.7200  through 
204.7204  are  revised  to  read  as  follows: 

204.7200  Scope  of  subpart 

This  subpart  prescribes  uniform 
policies  and  procedures  for 
identification  of  commercial  and 
Government  entities  when  it  is 
necessary  to — 

(a)  Exchange  data  with  another 
contracting  activity,  including  contract 
administration  activities  and  contract 
payment  activities,  or  comply  with  the 
reporting  requirements  of  subpart  204.6; 
or 

(b)  Identify  contractors  for  the 
piupose  of  developing  computerized 
acquisition  systems  or  solicitation 
mailing  lists. 

204.7201  Definitiona. 

(a)  "Commercial  and  Government 
Entity  (CAGE)  code"  means — 

(1)  A  code  assigned  by  the  Defense 
Logistics  Information  Service  (DLIS)  to 
identify  a  commercial  or  Government 
entity;  or 

(2)  A  code  assigned  by  a  member  of 
the  North  Atlantic  Treaty  Organization 
(NATO)  that  DLIS  records  and 
maintains  in  the  CAGE  master  file.  This 
type  of  code  is  known  as  an  "NCAGE 
code." 

(b)  "Contractor  identification  code" 
means  a  code  that  the  contracting  office 
uses  to  identify  an  offeror.  The  three 
types  of  contractor  identification  codes 
are  CAGE  codes.  Data  Universal 
Niunbering  System  (DUNS)  numbers, 
and  Taxpayer  Identification  Numbers 
(TiNs). 
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204.7202    Ganaral. 

204.7202-1    CAGE  codes. 

(a)  DLIS  assigns  or  records  and 
maintains  CAGE  codes  to  identiiy 
conunercial  and  Government  entities. 
DoD  4000.25-5-M,  Military  Standard 
Contract  Administration  Procedures 
(MILSCAP);  Volume  7  of  DoD  4100.3»- 
M,  Federal  Logistics  Information  System 
(FLIS)  Procedures  Manual;  and 
253.204-70(b){5)(u){C)  prescribe  use  of 
CAGE  codes. 

(b)(1)  If  a  prospective  contractor  must 
register  in  the  Central  Contractor 
Registration  (CCR)  database  (see  subpart 
204.73)  and  does  not  have  a  CAGE  code, 
DLIS  will  assign  a  CAGE  code  when  the 
prospective  contractor  submits  its 
request  for  registration  in  the  CCR 
database. 

(2)  If  registration  in  the  CCR  database 
is  not  required,  the  prospective 
contractor's  CAGE  code  is  not  already 
available  in  the  contracting  ofBce,  and 
the  prospective  contractor  does  not 
respond  to  the  provision  at  252.204- 
7001.  CommOTdal  and  Government 
Entity  (CAGE)  Code  Reporting,  use  the 
following  procedures: 

(i)  To  identify  the  prospective 
contractor's  CAGE  code,  use — 

(A)  The  monthly  H-series  CD  ROM 
that  contains  the  H-4/H-8  CAGE  master 
file  issued  by  DLIS  (Their  address  is: 
Customer  Service.  Federal  Center,  74 
Washington  Avenue.  North,  Battle 
Creek,  MI  49017-3084.  Their  telephone 
number  is:  toll-firee  1-888-352-9333); 

(B)  The  on-line  access  to  the  CAGE 
file  through  the  Defense  Logistics 
Information  System; 

(C)  The  on-line  access  to  the  Defense 
Logistics  Agency  (DLA)  CAGE  file 
through  the  DLA  Network  or  dial-up 
capability;  or 

(D)  The  Internet  to  access  the  CAGE 
Lookup  Server  at  http:// 
www.dlis.dla.mil/cage8erve.htm. 

(ii)  If  no  CAGE  code  is  identified 
through  use  of  the  procedures  in 
paragraph  (b)(2)(i)  of  this  subsection, 
ask  DLIS  to  assign  a  CAGE  code.  Submit 
a  DD  Form  2051,  Request  for 
Assignment  of  a  Commercial  and 
Government  Entity  (CAGE)  Code,  (or 
electronic  equivalent)  to  the  address  in 
paragraph  (b)(2)(i)(A)  of  this  subsection, 
ATTN:  DLIS-SBB.  The  contracting 
office  completes  Section  A  of  the  DD 
Fona  2051,  and  the  contractor 
completes  Section  B.  The  contracting 
office  must  verify  Section  B  before 
submitting  the  form. 

(c)  Direct  questions  on  obtaining 
computer  tapes,  electronic  updates,  or 
code  assignments  to  DUS  (DUS-SBB)  at 


DSN  932-4381,  or  commercial  (616) 
961-4381. 

204.7202-2    DUNS  numbers. 

Requirements  for  use  of  DUNS 
numbers  are  in  FAR  4.602(d)  and  4.603. 

204.7202-3    TINS. 

Requirements  for  use  of  TINs  are  in 
FAR  subpart  4.9. 

204.7203  Responsibilities  of  contracting 
officers. 

(a)  Assist  offerors  in  obtaining  the 
required  CAGE  codes. 

(b)  Do  not  deny  a  potential  offeror  a 
solicitation  package  because  the  offeror 
does  not  have  a  contractor  identification 
code. 

(c)  Consider  requesting  a  CAGE  code 
at  the  time  a  potential  offeror  is  sent  a 
solicitation  package  or  added  to  the 
mailing  list  to  ensiu«  that  a  code  is 
assigned  in  sufficient  time  to  process 
the  DD  Form  350,  Individual 
Contracting  Action  Report,  without 
delay. 

204.7204  Maintenance  of  tiM  CAGE  file. 

(a)  DLIS  will  accept  written  requests 
for  changes  to  CAGE  files,  other  dian 
name  changes,  from  the  following 
entities: 

(1)  The  entity  identified  by  the  code. 
The  entity  must  use  company  letterhead 
to  forward  the  request. 

(2)  The  contracting  office. 

(3)  The  contract  administration  office. 

(b)  Submit  requests  for  changes  to 
CAGE  files  on  DD  Form  2051,  or 
electronic  equivalent,  to — Defense 
Logistics  Information  Service,  DUS- 
SBB,  Federal  Center,  74  Washington 
Avenue,  North  Battle  Creek,  MI  49017- 
3084.  Telephone  Numbers:  DSN  932- 
4381,  conunercial  (616)  961-4381. 
Facsimile:  (616)  961-4528,  4388,  4485. 

(c)  The  contracting  officer  responsible 
for  execution  of  a  change-of-name 
agreement  (see  FAR  subpart  42.12)  must 
submit  the  agreement  to  DLIS-SBB.  ff 
there  are  no  ciurent  contracts,  each 
contracting  and  contract  administration 
office  receiving  notffication  of  changes 
from  the  commercial  entity  must 
forward  a  copy  of  the  change  notice 
annotated  with  the  CAGE  code  to  DUS- 
SBB  unless  the  change  notice  indicates 
that  DUS-SBB  already  has  been 
notified. 

(d)  Additional  guidance  for 
maintaining  CAGE  codes  is  in  Voliune 
7  of  DoD  4100.39-M,  Federal  Logistics 
Information  System  (FUS)  Procedures 
Manual. 

7.  Sections  204.7302  through 
204.7304  are  revised  to  read  as  follows: 


204.7302    Policy. 

Prospective  contractors  must  be 
registered  in  the  CCR  database  prior  to 
award  of  a  contract,  basic  agreement, 
basic  ordering  agreement,  or  blanket 
purchase  agreement,  except  for — 

(a)  Purchases  paid  for  with  a 
Governmentwide  conunercial  purchase 
card; 

(b)  Awards  made  to  foreign  vendors 
for  work  performed  outside  the  United 
States; 

(c)  Classified  contracts  or  purchases 
(see  FAR  4.401)  when  registration  in  the 
CCR  database,  or  use  of  CCR  data,  could 
comprise  the  safeguarding  of  classified 
information  or  national  seciuity; 

(d)  Contracts  awarded  by  deployed 
contracting  officers  in  the  course  of 
military  operations,  including,  but  not 
limited  to,  contingency  operations  as 
defined  in  10  U.S.C.  101(a)(13)  or 
humanitarian  or  peacekeeping 
operations  as  defined  in  10  U.S.C. 
2302(7),  or  contracts  awarded  by 
contracting  officers  in  the  conduct  of 
emergency  operations,  such  as 
responses  to  natuiral  disasters  or 
national  or  civil  emergencies;  and 

(e)  Purchases  to  support  imusual  or 
compelling  needs  of  the  type  described 
in  FAR  6.302-2. 

204.7303    Procedures. 

(a)(1)  Except  as  provided  in  204.7302, 
the  contracting  officer  must  require  each 
offeror  to  provide  a  DUNS  number  (see 
204.603(2))  or,  if  applicable,  a  DUNS+4 
number,  with  its  verbal  or  written  offer, 
regardless  of  the  dollar  amount  of  the 
offer. 

(2)  Before  awarding  a  contract,  basic 
agreement,  basic  ordering  agreement,  or 
blanket  piuchase  agreement,  the 
contracting  officer  must  verify  that  the 
prospective  contractor  is  registered  in 
the  CCR  database  (but  see  paragraph  (b) 
of  this  section).  The  contracting  officer 
may  verify  registration  using  the  DUNS 
number  or,  if  applicable,  the  DUNS+4 
niunber,  by  calling  toll-free:  1-800-841- 
4431,  commercial:  (616)  961-5757,  or 
DSN:  932-5757;  via  the  Internet  at  http:/ 
/ccr.edi.disa.mil/ccr/cgi-bin/status.pl;  or 
as  otherwise  provided  by  agency 
procediues. 

(3)  The  contracting  officer  need  not 
verify  registration  before  placing  an 
order  or  call  under  a  DoD  contract  or 
agreement. 

(4)  The  contracting  officer  must  verify 
registration  before  placing  an  order  or 
call  imder  a  non-DoD  contract  or 
agreement.  If  the  contracting  is  not 
registered,  the  contracting  officer  must 
follow  the  procedures  in  paragraph  (b) 
of  this  section. 
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I  i)  As  part  of  the  annual  review  of 
ba^ic  agreements,  basic  ordering 
agi^ments,  and  blanket  purchase 
agt^ments,  contracting  officers  must 
mo^fy  these  agreements  to  incorporate 
th^  clause  at  252.204-7004,  Required 
Central  Contractor  Registration. 

\y)  If  the  contracting  officer 
dek)  )rmined  that  a  prospective  contractor 
is  E  ot  registered  in  the  CCR  database 
ana  an  exception  to  the  registration 
re<|uirements  for  the  awarded  does  not 
apply  (see  204.7302),  the  contracting 
:er  must — 

.)  If  the  needs  of  the  requiring 
ity  allow  for  a  delay,  proceed 
lard  after  the  contractor  is  registered; 

\)  If  the  needs  of  the  requiring 
vity  do  not  allow  for  a  delay, 
ceeid  to  award  to  the  next  otherwise 
cessful  registered  offeror,  provided 
that  written  approval  is  obtained  at  one 
levil  above  the  contracting  officer. 
|q)  Agencies  must  protect  against 
imbroper  disclosure  of  contractor  CCR 
innrmation. 

ii)  The  contracting  officer  must,  on 
comractual  documents  transmitted  to 
th^  {payment  office,  provide  either  the 
Coihmercial  and  Government  Entity 
code  or  the  DUNS  number  in 
accordance  with  agency  procedures. 

§201.7304    Contract  clauM. 

Eiccept  as  provided  in  204.7302,  use 
th4  clause  at  252.204-7004,  Required 
Central  Contractor  Registration,  in 
sojjilcitations  and  contracts. 

PMJ  212— ACQUISITION  OF 
CQIMffERaAL  ITEMS 


Section  212.301  is  amended  by 
ng  paragraph  (b)(2)  to  read  as 
(>ws: 


§2^2,301  Solicitation  provisions  and 
contract  clausss  for  the  acquisition  of 
coii^ntsrciai  itams. 

(W(2)  Paragraph  (b)  of  the  provision  at 
FAI :  52.212-3  does  not  apply  when  the 
solicitation  includes  the  clause  at 
25^.204-7004,  Required  Central 
Coti  tractor  Registration. 


PAirr  213— SIMPLinED  ACQUISITION 
EDURES 

^.|  Subpart  213.1  is  added  to  read  as 
ws: 


irt  231 .1 — Procedures 


Sec.i 

213|.l06-3    Award  and  documentation. 

f  21;  1.106-3    Award  and  documentation. 

( s  I  The  procedures  at  FAR  13.106-3(e) 
do  [  ot  apply  when  the  contract  includes 


the  clause  at  252.204-7004,  Required 
Central  Contractor  Registration. 

PART  252— SOUCTTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

10.  Section  252.204-7001  is  revised  to 
read  as  follows: 

§252.204-7001    Commercial  and 
Government  Entity  (CAGE)  Code  Reporting. 

As  prescribed  in  204.603(1),  use  the 
following  provision: 

Commercial  and  Government  Entity  (CAGE) 
Code  Reporting  (Aug  1999) 

(a)  The  offeror  is  requested  to  enter  its 
CAGE  code  on  its  offer  in  the  biocic  with  its 
name  and  address.  The  CAGE  code  entered 
must  be  for  that  name  and  address.  Enter 
"CAGE"  before  the  number. 

(b)  If  the  offeror  does  not  have  a  CAGE 
code,  it  may  ask  the  Contracting  Officer  to 
request  one  from  the  Defense  Logistics 
Information  Service  (DUS).  The  Contracting 
Officer  will — 

(1)  Ask  the  Contractor  to  complete  secUon 
B  of  a  DD  Form  2051,  Request  for  Assignment 
of  a  Commercial  and  Government  Entity 
(CAGE)  Code; 

(2)  Complete  section  A  and  forward  the 
form  to  DLJS;  and 

(3)  Notify  the  Contractor  of  its  assigned 
CAGE  code. 

(c)  Do  not  delay  submission  of  the  offer 
pending  receipt  of  a  CAGE  code. 

(End  of  provision) 

PART  253— FORMS     . 

11.  Section  253.204-70  is  amended  by 
revising  paragraph  (b)(5)(ii)(F)  (3)  to 
read  as  follows: 

§253.204-70    DO  Form  350.  Individual 
Contracting  Action  Report 

***** 

(b)  *  *  * 

(5)  *   *  • 

(u)  *  *  • 

(F)  *  *  * 

(3)  An  agency  or  instnunentality  of 
the  Federal  Government. 

***** 

[FR  Doc.  99-20283  Filed  8-6-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 
[Docket  No.  I.D.  071698B] 
RIN  0648-AJ67 

Atlantic  Highly  Migratory  Species 
(HMS)  Rsheries;  Vessel  Monitoring 
Systems 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Delay  of  effectiveness. 

SUMMARY:  NMFS  delays  the  effertive 
date  of  the  Vessel  Monitoring  System 
established  by  50  CFR  635.69,  published 
May  28, 1999,  from  September  1,  1999 
until  January  1,  2000. 
DATES:  The  effective  date  of  the  addition 
of  50  CFR  635.69,  published  May  28, 
1999  (64  FR  29090),  is  delayed  until 
January  1,  2000. 

ADDRESSES:  Copies  of  the  Highly 
Migratory  Species  Fishery  Management 
Plan  (HMS  FMP),  the  final  rule  and 
supporting  dociunents  can  be  obtained 
from  Rebecca  Lent,  Chief,  Highly 
Migratory  Species  Division,  Office  of 
Sustainable  Fisheries,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson,  NMFS,  (301)  713-2347,  or 
Buck  Sutter  (727)  570-5447. 
SUPPLEMENTARY  INFORMATION:  The  final 
regulations  to  implement  the  HMS  FMP, 
and  Amendment  1  to  the  Atlantic    - 
Billfish  Finery  Management  Plan 
included  a  provision  requiring  an  owner 
or  operator  of  a  commercial  vessel 
permitted  to  fish  for  Atlantic  HMS 
under  §  635.4  and  that  fishes  with  a 
pelagic  longline  to  install  a  NMFS- 
approved  vessel  monitoring  system 
(VMS)  unit  on  board  the  vessel  and 
operate  the  VMS  unit  whenever  the 
vessel  leaves  port  with  pelagic  longline 
gear  on  board.  The  VMS  requirement  of 
the  final  rule  is  effective  September  1, 
1999. 

At  the  time  of  publication  of  the  final 
rule  (May  28,  1999),  NMFS  indicated 
that  a  Federal  Register  announcement 
would  be  forthcoming  listing  the 
hardware  specifications  for  approved 
VMS  units.  Due  to  unforseen 
circumstances,  NMFS  has  experienced  a 
delay  in  type  approving  suitable  units 
and  service  providers.  Once  the  type 
approval  process  has  been  completed, 
NMFS  will  publish  a  Federal  Register 
dociunent  listing  NMFS-approved  VMS 
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units  and  communication  service 
providers.  In  order  to  allow  affected 
Atlantic  HMS  pelagic  longline 
fishermen  an  opportunity  to  receive 
adequate  notification  of  approved  VMS 
units  (the  swordfish  fishery  is  currently 
active,  and  trips  in  excess  of  4  weeks  are 
typical  of  this  fishery),  as  well  as  time 
to  purchase  and  properly  install  a  VMS 
unit  for  operation  consistent  with 
provisions  provided  imder  §  635.69, 
NMFS  is  delaying  imtil  January  1.  2000. 
the  effective  date  of  §  635.69. 

Dated:  August  3, 1999. 
Gary  C.  Matlock,  Director, 

Office  of  Sustainable  Fisheries,  National 
Marine  Fisheries  Service. 
[FR  Doc.  99-20354  Filed  8-3-99:  4:59  pmj 
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T  T|s  section  of  the  FEDERAL  REGISTER 
o  >htains  notices  to  the  public  of  the  proposed 
issjuance  of  rules  and  regulations.  The 
pp^pose  of  ttiese  notices  is  to  give  interested 
p^^ons  an  opportunity  to  participate  in  the 
rul^  making  prior  to  the  adoption  of  the  final 


*= 


0|f  PARTMENT  OF  AGRICULTURE 
|imal  and  Plant  Health  Inspection 


FR  Part  354 
Iwt  No.  98-073-i] 
0579-AB05 

Fees;  Agricultural  Quarantine  and 
Services 

Y:  Animal  and  Plant  Health 
ion  Service.  USDA. 
:  Proposed  rule. 

^RY:  We  are  proposing  to  amend 
user  fee  regulations  by  adjusting  the 
)s  charged  for  certain  agricultural 
q^iarantine  and  inspection  services  we 
pvide  in  connection  with  certain 
bnmercial  vessels,  commercial  trucks, 
pinmercial  railroad  cars,  commercial 

t,  and  international  airline 
Bsengers  arriving  at  ports  in  the 
^^toms  territory  of  the  United  States, 
adjusted  fees  would  cover  fiscal 
yfars  2000  through  2002.  We  have 
dMermined  that  the  fees  must  be 
a()[ justed  to  reflect  the  anticipated  actual 
cQSt  of  providing  these  services  through 
FV  2002. 

DATES:  We  invite  you  to  comment.  We 
w^ll  consider  all  comments  that  we 
rejQeive  by  October  8, 1999. 
A|>t>RESSES:  Please  send  an  original  and 
ii^aee  copies  of  your  comments  to 
tet  No.  98-073-1,  Regulatory 
lysis  and  Development,  PPD, 
IS,  suite  3C03,  4700  River  Road 
it  118,  Riverdale,  MD  20737-1238. 
aase  state  that  your  comments  refer  to 
Docket  No.  98-073-1.  Comments 
reoeived  may  be  inspected  at  USDA, 
roiom  1141,  South  Building,  14th  Street 
aAd  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:90  p.m.,  Monday  through  Friday, 
exi^ept  holidays. 

f4r  further  information  contact:  For 
injfbrmation  concerning  program 
Operations,  contact  Mr.  Jim  Smith, 
Opierations  Officer,  Program  Support, 
PPO,  APHIS,  4700  River  Road  Unit  60, 


Riverdale,  MD  20737-1236.  (3(Jl)  734- 
8295.  For  information  concerning  rate 
development,  contact  Ms.  Donna  Ford, 
PPQ  User  Fees  Section  Head,  FSSB, 
BASE,  ABS.  APHIS.  4700  River  Road 
Unit  54,  Riverdale,  MD  20737-1232, 
(301)  734-8351. 
SUPPI-EMENTARY  INFORMATION: 

Background 

Section  2509(a)  of  the  Food, 
Agricultiire,  Conservation,  and  Trade 
Act  of  1990  (21  U.S.C.  136a),  referred  to 
below  as  the  FACT  Act,  authorizes  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  collect  user  fees  for 
agricultural  quarantine  and  inspection 
(AQI)  services.  The  FACT  Act  was 
amended  by  §  504  of  the  Federal 
Agricultiual  Improvement  and  Reform 
Act  of  1996  (Pub.  L.  104-127),  on  April 
4, 1996. 

The  FACT  Act,  as  amended, 
authorizes  APHIS  to  collect  user  fees  for 
providing  AQI  services  in  connection 
with  the  arrival,  at  a  port  in  the  customs 
territory  of  the  United  States,  of: 

•  Conunercial  vessels, 

•  Commercial  trucks. 

•  Commercial  railroad  cars, 

•  Commercial  aircraft,  and 

•  International  airline  passengers. 
According  to  the  FACT  Act,  as 
amended,  these  user  fees  should  recover 
the  costs  of: 

•  Providing  the  AQI  services  listed 
above, 

•  Providing  preclearance  or 
preinspection  at  a  site  outside  the 
customs  territory  of  the  United  States 
to  such  passengers  and  vehicles, 

•  Administering  the  user  fee  program, 
and 

•  Maintaining  a  reasonable  balance  in 
the  Agricxiltural  Quarantine 
Inspection  User  Fee  Account  (AQI 
account). 

Introduction 

On  July  24, 1997,  we  published  in  the 
Federal  Register  (62  FR  39747-39755, 
Docket  No.  96-038-3)  a  rule  amending 
the  user  fees  and  setting  user  fees  in 
advance  for  AQI  services  for  fiscal  years 
1997  through  2002. 

APHIS  has  had  to  provide  AQI 
services  beyond  what  we  anticipated 
when  the  ciurently  scheduled  fees  were 
set  in  1997.  The  increases  in  services 
stem  bom  an  increase  in  international 
trade  and  travel,  necessitating  more 
inspections  at  ports  of  arrival,  changes 


in  our  regulations  that  resuh  in  our 
having  to  inspect  additional  imported 
articles,  and  enhanced  efforts  to  crack 
down  on  the  smuggling  of  agricultural 
commodities.  These  increases  in  service 
are  discussed  in  more  detail  below, 
under  the  heading  "New  AQI  Pmgmm 
Costs." 

In  this  document,  we  are  proposing  to 
amend  those  fees  for  fiscal  years  2000 
through  2002  in  order  to  compensate  for 
increased  AQI  program  costs  and  to 
reestablish  a  reasonable  reserve  in  the 
AQI  .inrnunt. 

Because  rulemaking  takes  time,  we 
anticipate  that  the  revised  user  fees  will 
not  take  effect  until  at  least  the  second 
quarter  of  FY  2000.  Therefore,  some  of 
the  calculations  on  the  following  pages, 
which  assume  an  implementation  date 
of  October  1. 1999,  will  have  to  be 
revised  when  the  final  rule  is  published. 

We  plan  to  publish  a  notice  in  the 
Federal  Register  prior  to  the  beginning 
of  each  fiscal  year  to  remind  or  notify 
the  public  of  the  user  fees  for  that 
particular  fiscal  year. 

We  also  intend  to  monitor  our  fees 
throughout  each  year  and  look  closely  at 
adjustments  to  fees  that  may  be  needed 
in  future  years.  If  we  determine  that  any  ' 
fees  are  too  high  and  are  contributing  to 
imreasonably  high  reserve  levels,  we 
vdll  publish  lower  fees  in  the  Federal 
Register  and  make  them  effective  as 
quickly  as  possible.  If  it  becomes 
necessary  to  increase  any  fees  because 
reserve  levels  are  being  drawn  too  low, 
we  will  publish,  for  public  comment, 
proposed  fee  increases  in  the  Federal 
Reg^er. 

New  AQI  Program  Costs 

APHIS  is  continually  requested  to 
process  international  airline  passengers 
faster,  although  we  need  to  inspect 
passengers  and  their  baggage  thoroughly 
to  safeguard  against  the  introduction  of 
harmful  pests  and  diseases  of  animals 
and  plants.  We  are  conunitted  to 
processing  passengers  as  quickly  as 
possible,  without  jeopardizing  the 
success  of  AQI.  whose  purpose  is  to 
prevent  the  introduction  of  foreign  plant 
and  animal  pests  and  diseases  which  are 
harmful  to  this  coimtry's  agriculture; 
however,  faster  processing  requires 
more  officers,  additional  canine  teams, 
and  the  purchase  of  state-of-the-art  high 
definition  x-ray  machines  at  the 
medium  and  large  ports  throughout  the 
country.  The  new  high  definition  x-ray 
machines,  estimated  to  cost  $600,000 
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each,  will  greatly  enhance  the 
processing  of  passengers  and  reduce 
further  need  for  more  inspectors.  Due  to 
the  expense  involved,  we  plan  to 
purchase  these  machines  for  the  busiest 
ports  to  make  optimal  use  of  the 
machines. 

New  and  expanding  airport  terminals 
are  also  increasing  the  demand  for  AQI 
servicer  at  areas  in  airports  where  we  do 
not  currently  have  officers  located.  In 
the  past,  we  were  able  to  quickly  clear 
passengers,  because  most  passengers 
arrived  in  the  same  general  area  of  the 
airport.  Not  only  is  the  number  of 
passengers  increasing,  but  additional 
international  terminals  are  being  built  in 
new  locations,  requiring  additional 
officers  and  canine  teams  to  keep  up 
with  demand  for  service. 

At  the  same  time,  we  are  trying  to 
meet  the  constant  demands  from  brokers 
and  shippers  to  clear  cargo  faster  at 
various  locations.  In  many  instances,  in 
order  to  move  cargo  quickly,  we  must 
conduct  both  initial  and  final 
inspections.  Since  we  cannot  hold  cargo 
up  at  the  port  to  conduct  a  full 
inspection,  we  inspect  a  sampling  of 
cargo  at  the  port  of  first  arrival  and 
conduct  a  more  thorough  inspection  at 
the  final  destination  when  the  cargo  is 
off-loaded.  This  requires  additional 
officers  at  the  port  of  first  arrival  to 
cover  the  increasing  numbers  of 
inspection  locations,  and  new  officers  at 
final  destination  points  to  conduct 
additional  inspection  services. 

Further,  inspection  activities  have 
increased  as  a  residt  of  recent 
rulemakings.  For  example,  additional 
inspections  are  necessary  to  implement 
new  regulations  intended  to  prevent  the 
introduction  of  pests  in  imported  solid 
wood  packing  material  (see  63  FR 
50100-50111  and  63  FR  69539-69543). 

AQI  services  related  to  enforcing  our 
regulations  have  also  expanded.  APHIS 
compliance  officers  work  in  teams  with 
local  authorities  to  detect,  investigate, 
and  prosecute  violators.  Recent 


increased  eifortslnclude  both  border 
blitzes  and  market  surveys. 

Border  blitzes  involve  unannounced, 
targeted  inspections,  as  well  as  random 
searches  of  cargo  containers  entering  the 
United  States  where  no  AQI  staffing 
exists,  at  times  when  staffing  is  not 
usually  provided,  or  where  existing  staff 
must  be  supplemented.  Market  surveys 
consist  of  searches  in  grocery  stores, 
plant  stores,  and  fruit  and  vegetable 
markets  for  prohibited  items. 

When  pronibited  items  are  detected, 
follow-up  investigations  are  conducted 
to  identify  the  item's  origin  and  the 
responsible  shippers,  importers,  and 
brokers.  Previous  shipments  and  their 
destination  points  are  researched, 
located,  and  investigated  for  other 
prohibited  items  and  infested  materials. 
This  information  is  being  used  to 
develop  a  violation  database  to  help  the 
teams  target  specific  commodities  and 
importers  who  have  a  history  of 
smuggling  prohibited  commodities,  and 
allow  legitimate  importers  and  exporters 
to  move  their  products  through 
commerce  without  undue  delay. 

These  activities  are  supported  by 
many  agricultiu^  industries,  who  see 
them  as  positive  steps  toward  detecting 
and  elindnating  plant  and  animal  pests 
and  diseases  before  they  can  become 
established  in  the  United  States. 

Projected  AQI  Program  Costs  for  Fiscal 
Years  1999-2002 

The  following  table  shows  the  total 
projected  costs  of  administering  the  AQI 
program  for  fiscal  years  1999  through 
2002.  When  we  projected  costs  for  fiscal 
years  1999  through  2002,  we  began  with 
the  base  need  of  $130,001,000  for  Plant 
Protection  and  Quarantine  (PPQ),  the 
APHIS  unit  that  administers  the  AQI 
program  in  the  United  States.  The  base 
need  of  PPQ  is  an  increase  of 
approximately  $3.6  million  in  PPQ's 
base  need  as  identified  in  the  July  14, 
1997,  final  rule,  and  is  due  to 
unanticipated  personnel  compensation 
of  $1.6  million  for  additional  Civil 


Service  Retirement  assessments,  higher 
overtime  costs  of  approximately  $1.4 
million,  and  additional  pay  cost 
increases  of  $600,000.  (The  base  need  of 
PPQ  simply  reflects  the  cost  required  for 
APHIS  to  be  prepared  to  provide  AQI 
services  at  all  international  ports  in  the 
United  States,  without  taking  into 
account  the  additional  annual  costs 
shown  in  the  following  table.  The  base 
need  is  not  affected  by  projected 
changes  in  the  volumes  of  each  category 
of  service.) 

We  then  added  new  aimual  costs 
associated  with  increased  PPQ  activities 
in  the  United  States  to  project  the  total 
AQI  program  costs  to  PPQ  for  fiscal 
years  1999  through  2002. 

International  Services  is  the  APHIS 
program  that  administers  the  AQI 
program  in  foreign  regions.  We 
projected  the  annual  costs  to 
International  Services  of  providing 
international  preclearance  services  for 
fiscal  years  1999  through  2002  based  on 
FY  1998  program  costs  plus  new  costs 
associated  with  preclearance  activities 
in  Bermuda  and  the  Bahamas.  The 
projected  International  Services  annual 
costs  were  then  added  to  PPQ's  annual 
costs  to  arrive  at  projected  AQI  annual 
program  cost  subtotals. 

We  then  added  agency  support  costs 
and  departmental  charges  to  the 
projected  annual  costs  for  PPQ  and 
International  Services  to  arrive  at 
projected  annual  AQI  program  costs. 

The  projected  annual  program  costs 
take  into  accoimt  the  costs  of  providing 
AQI  services  only.  They  do  not  contain 
a  reserve-building  component.  The 
projected  cost  for  each  fiscal  year 
simply  reflects  the  amoimt  we 
anticipate  it  will  cost  to  run  the  AQI 
program  for  that  year. 

As  shown  in  the  following  table,  we 
are  proposing  to  phase  in  new  AQI 
services  over  fiscal  years  1999  through 
2002  in  order  to  supplement  our 
existing  work  force  at  expanding  and 
new  ports. 


AGRICULTURAL  QUARANTINE  INSPECTION  (AQI)  PROGRAM  PROJECTED  COSTS  FY  1999-2002 


Basis  for  calculating  funding  need 


FY  1999 
estimate 


FY  2000 
estimate 


FY  2001 
estimate 


FY  2002 
estimate 


Plant  Protection  and  Quarantine  (PPQ) 


Base  Need  (FY  1998  costs  +  FY  1999  pay  costs)  

Personnel  Increase: 

116  New  positions  ©  2  montfis 

315  New  positions  +  116  in  FY  99 

40  New  positions  +  116  in  FY  99;  +  315  in  FY  00  

40  New  positions  +  116  in  FY  99;  +  315  in  FY  00;  +  40  in  FY  01 

Automation/Mainter>ance 

Upgrade/Replace  X-Ray  Equipment: 

20  machines  _ 

20  macfiines 

16  machines  


$130,001,000 
2.779,000 

1,9()6.6bb 
1,540,000 


$130,001,000 
32.149.6ob 

4,5bb,b6b 
i.54b!b6b 


$130,001,000 

41,003,666 
4,566,666 

i!232.666 


$130,001,000 


50,027.000 
1,000,000 
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AGRICULTURAL  QUARANTINE  INSPECTION  (AQI)  PROGRAM  PROJECTED  COSTS  FY  1 999-2002— Continued 


Basis  for  calculating  funding  need 


NffM  X-Ray  Equipment: 

5  machines 

10  machines 

5  machines 

5  machines : 

M^  and  Replacement  Vehicles: 

50  vehicles 

50  vehicles 

50  vehicles 

32  vehicles 

N|9^  and  Expanding  Facility  Costs: 

JFK  (NY);  Laredo  IV  and  Eagle  Pass  II  (TX) 

Miami  and  Sanford  (FL);  Atlanta  (GA),  Brownsville,  El  Paso,  and  Los 
Tomates  (TX);  Santa  Teresa  (NM) 


PPQ  Subtotal  

Irf^mational  Services  (IS) 
Program  Subtotal  ... 


Sjjpport  Costs: 

Agency  Overhead  &  Departmental  Charges  @  10.63% 

AQI  Program  Cost 


FY  1999 
estimate 


3.000,000 


800,000 


500,000 


140,520,000 


FY  2000 
estimate 


6,000,000 


800,000 


1,900,000 


176,890,000 


FY  2001 
estimate 


FY  2002 
estimate 


3,000,000 


800,000 


180.536.000 


1,099.072 


141.619,072 


16,838,508 


158,457,580 


1,826.112 


178,716,112 


21.249,346 


199,965,458 


1.991.918 


162.526.918 


21.702.451 


204.229.369 


3,000,000 


512,000 


184,540,000 


2,132,275 


186,672.275 


22.195.333 


208.867,608 


R  9  serve  Funds 

pi  order  to  provide  adequate  AQI 
S€  Jvices,  we  have  been  forced  to  use 
re  serve  funds  to  cover  our  costs  for 
fiiifcal  years  1997  through  1999.  This  has 
requced  oiur  reserve  levels  at  an 
alarming  rate.  Since  the  current  fees  do 
not  contain  a  reserve  component,  the 
pi  itential  to  run  out  of  reserve  funds 
ei  inrely  could  become  a  reality  in  FY 
2(  lOl  if  we  do  not  add  a  reserve 
c(  ^ponent  to  the  fees.  The  following 
tapis  shows  our  use  of  reserve  funds  to 
re  dover  costs  that  were  higher  than 
a^  j  ilable  user  fee  collections  in  FY 
l{f«. 


FY  1998  Reserve  Usage 


All 


Total  user  fee  collections  

Unavailable  collections  ^ 

$150,804,661 
-13,829.975 

Available  fee  collections 
Cost  of  AQI  program  ad- 
ministration   

136.974,686 
-140.094.753 

Funding  shortage  

-3  120  067 

FY  1998  available  re- 
serve   

+17.785.662 

FY  1998  Reserve  Usage 
Continued 


FY  1999  available  re- 
serve   


14.665.595 


^  These  collections  were  unavailable  to  pay 
for  services  provided  in  FY  1 998  t)ecause  they 
were  either  not  collected  until  after  the  close 
of  FY  1998,  or  are  unavailable  for  expenditure 
until  FY  2003  under  certain  provisions  of  ttie 
FACT  Act. 

Further,  for  FY  1999,  we  are  projecting 
the  need  to  cover  $10^2  milUon  in  costs 
from  our  reserve.  As  a  result,  the  reserve 
would  contain  a  balance  of  less  than 
$3.9  million  at  the  start  of  FY  2000  (2 
percent  of  the  cost  of  running  the 
program  for  that  year),  as  shown  in  the 
following  table. 


AQI  User  Fee  Projected  Reserve— Cash  Basis  Accounting  Method 


Collections 

Unavailable  collections  ^ 


Available  collections 
Program  Cost 


Shortage/surplus 

Projected  available  reserve  BEGIN  FY 
Projected  available  reserve  END  FY  .... 


Unfvailable  until  FY  2003  V 

FY  1997  carry-over 

Annual , 


Rscal  Year 


1998 


$150,804,661 
13,829,975 


136,974,686 
140,094,753 


-3,120,067 


17.785,662 


14.665,595 


2,000,000 
13.829.975 


1999 


$159,727,857 
12,000,000 


147,727,857 
158,457,580 


- 10,729.723 


14,665.595 


3.935.872 


12.000.000 


2000 


$201.0^6.541 
5.000.000 


196,066,541 
199.965.458 


3.898.917 


3.935,872 


36,955 


5,000,000 


2001 


$214,822,796 


214.822.796 
204.229.369 


_it_ 


10.593.427 


36,955 


10,630,382 


2002 


$217,421,963 


217,421,963 
208.867.606 


8,554,355 


10,630,382 


19,184,737 


43106 


Federal  Register /Vol.  64,  No.  152 /Monday,  August  9,  1999 /Proposed  Rules 


AQI  USER  Fee  Projected  Reserve— Cash  Basis  Accounting  Method— Continued 

Fiscal  Year 

1998 

1999 

2000 

2001 

2002 

Cumulative 

15,829.975 

27,829,975 

32,829.975 

32,829,975 

32,829,975 

^  These  collections  are  unavailable  to  pay  for  services  provided  because  ttiey  were  either  not  collected  until  after  tt\e  dose  of  the  fiscal  year  in 
wt)ich  they  were  earned,  or  are  unavaHai)le  for  expenditure  until  FY  2003  under  provisions  of  the  FACT  Act. 


RrimUdingthe 

While  our  spending  authority  is  on  a 
fiscal  year  basis,  the  accounting  method 
used  by  the  Department  of  Treasury  for 
user  fise  collections  is  based  on  the  date 
the  funds  are  received  and  recorded  in 
the  Treasury  (cash  basis — see  the  table 
above),  not  when  they  are  earned 
(accrual  basis).  The  final  amoimt  that  is 
available  to  us  firom  the  AQI  account 
each  year  is  bfued  on  the  amount 
collected  and  recorded  in  the  account 
between  October  1  and  September  30  of 
each  fiscal  year.  Since  most  of  the  fourth 

auarter  payments  are  not  due  and 
lerefbre  not  received  imtil  after  the 
fiscal  year  is  over,  we  are  not  able  to  use 
those  funds  to  pay  for  providing 
services  in  the  fiscal  year  when  they  are 
earned. 

In  the  July  1997  final  rule,  we 
explained  that  it  is  necessary  to 
maintain  a  reasonable  reserve  balance  in 
the  AQI  account  in  order  to  accoimt  for 


fees  earned  for  providing  AQI  services 
in  a  given  fiscal  year  that  were  not 
received  imtil  after  that  fiscal  year 
ended.  The  reserve  also  provides  us 
with  a  means  to  ensure  the  continuity 
of  AQI  service  in  cases  of  bad  debt, 
carrier  insolvency,  and  fluctuations  in 
activity  volmnes. 

When  we  set  the  current  user  fees,  we 
did  not  include  a  reserve-building 
component  in  them  because  we  believed 
that  the  reserve  levels  would  be 
maintained  with  fees  we  collected  in 
excess  of  the  program  costs.  Although 
our  user  fees  are  designed  to  recover  the 
cost  of  providing  services,  in  some 
instances,  due  to  the  fact  that  fees  are 
rounded  up  to  the  nearest  quarter  or 
nickel,  we  may  collect  additional  funds 
that  are  applied  to  the  individual 
activity  reserve  balances.  The  reserve 
levels  have  been  maintained  in  the  past 
through  such  additional  collections. 

Total  AQI  Program  Costs 


However,  due  to  increasing  costs,  we 
cannot  maintain  our  reserve  with  the 
current  user  fees.  Therefore,  we  are 
proposing  to  include  a  reserve-building 
component  in  the  user  fees  to  rebuild 
the  reserve  levels  for  each  activity  over 
fiscal  years  2000  through  2002.  Under 
this  proposal,  the  reserve  levels  for  each 
category  of  service  have  been  calculated 
to  reflect  approximately  25  percent  of 
each  activity's  annual  cost.  The 
proposed  reserve  component  would 
gradually  rebuild  the  reserve  balance  to 
a  reasonable  level  of  approximately  25 
percent  of  the  AQI  annual  program  costs 
to  ensure  that  the  reserve  is  fully  funded 
by  fiscal  year  2002. 

The  table  below  shows  the  final 
annual  cost  of  the  AC^  program  once 
costs  to  rebuild  the  reserve  are  added. 
The  final  annual  costs  are  the  figures  on 
which  we  based  our  phjposed  fees.  The 
fees  are  designed  to  recover  the  full  cost 
of  the  AQI  program. 


FY  2000 


FY  2001 


FY  2002 


Cost  of  AQI  pfogiam  services  . 

Cost  of  rebuilding  the  resen«  . 

(%  of  total  program  cost) .. 

Total  AQI  program  costs 


199,965,458 

17,125,000 

(8.56%) 


204,229,369 

17,550,000 

(8.59%) 


208.867,608 

21,480,000 

(10.28%) 


217,090,458 


221,779,369 


230,347,608 


Calculation  of  Fees 

Once  we  established  the  total  annual 
costs  to  administer  the  AQI  program, 
including  an  amount  to  rebtiild  the  AQI 
account  reserve  to  a  reasonable  level,  we 
began  the  calculation  of  our  proposed 
lees. 

-Volumes  #- 

First,  we  estimated  the  annual  volume 
for  each  category  of  service  that  would 
be  subject  to  inspection.  The  estimates 
were  based  on  annual  rates  of  activity 
for  each  service  category  shown  in  our 
FY  1992  through  FY  1997  collection 
history. 

In  our  commercial  aircraft, 
commercial  vessel,  and  commercial 
truck  service  categories,  we  calcidated 
the  percentage  of  change  in  volume 
between  FY  1995  and  FY  1996,  and  FY 
1996  and  FY  1997.  Then  we  calculated 


the  average  percentage  of  change  for 
those  years.  We  used  this  average 
percentage  of  change  to  project  volumes 
for  fiscal  years  1999  through  2002.  We 
have  collection  data  for  FY  1998 
available,  but  decided  not  to  use  it  in 
our  calculations  because  numerous 
adjustments  to  the  FY  1998  collection 
data  could  be  made  through  the  end  of 
FY  2000  (i.e.,  we  will  have  to  account 
for  funds  for  overpaid  vessels  and 
adjustments  to  aircraft  fees  remittances 
resulting  firom  audit  findings). 
Therefore,  we  will  review  the  FY  1998 
collection  data  prior  to  publishing  a 
final  rule  and  make  necessary 
adjustments  to  the  calculations. 

For  commercial  trucks,  however,  we 
had  to  revise  our  projected  volume  for 
FY  1998  because  the  actual  volume 
appeared  to  be  much  higher.  The 
average  percentage  of  change  fi'om  FY 


1995  to  FY  1996,  and  from  FY  1996  to 
FY  1997,  was  -1.27  for  commercial 
trucks.  The  actual  voliune  for  FY  1998 
shows  a  10.22  percent  increase  over  the 
volume  in  FY  1997.  Nevertheless,  we 
believe  the  volume  increase  for  FY  1998 
is  misleading.  During  the  first  quarter  of 
FY  1998,  the  wrong  fee  was  originally 
assessed  for  individual  border  crossings 
($2.00  instead  of  $4.00).  In  many  cases, 
the  corrected  fee  was  eventually 
collected,  but  was  recorded  in  die 
system  as  an  individual  crossing,  thus 
inflating  the  actual  volumes  for  FY 
1998.  Furthermore,  a  review  of 
commercial  truck  volumes  for  fiscal 
years  1993  through  1997  shows  that  the 
percentage  of  change  ranged  bom  2.59 
percent  to  -2.77  percent.  Based  on  these 
relatively  stable  but  slightly  negative 
changes  in  volume,  we  are  projecting 
commercial  truck  volumes  for  fiscal 
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ye^  1999  through  2002  based  on  the 
pel  1  :entage  of  change  we  calculated  for 
&sm  years  1995  through  1997  (-1.27 


percent).  These  volumes  are  shown  in 
the  following  table: 


Volumes/Percentage  of  Change  from  Previous  Year 


Fiscai  Year 


Commercial  aircraft 


Volume 


Charige 


Commercial  vessel 


Volume 


Change 


Commercial  tmck 


Volume 


Change 


195  i    

i9S  ^ ) 

1 9^7 " ~ 

199d  

Avditage:  FY  1996  &  FY  1997  percent- 
I  of  change  


361.657 
351,989 
380,911 
391,469 


-2.67% 
8.22% 
2.77% 


48,098 
47,655 
48.758 
51,098 


-0.92% 
2.31% 
4.80% 


612.743 
614,214 
597,173 
658,204 


0.24% 
-2.77% 
10.22% 


(-2.67%  +  8.22%)/2=  2.77% 


(-0.92%  +  2.31%)/2=  0.70% 


(0.24%  +  (-2.77%))/2=  -1.27% 


Fiscal  year 


Projected 
volume 


Change 


Projected 
volume 


Change 


Projected 
volume 


Change 


402,320 
413,472 
424.933 
436,711 


2.77% 
2.77% 
2.77% 
2.77% 


51.454 
51,813 
52.173 
52.537 


0.70% 
0.70% 
0.70% 
0.70% 


649.863 
641,628 

833,498 
625,471 


-1.27% 
-1.27% 
-1.27% 
-127% 


our  commercial  truck  decal  service  category,  we  found  that  the  volume  of  users  continued  to  increase,  but 
at  i  decreasing  rate.  We  determined  that  the  volume  would  most  likely  continue  to  increase  slightly,  but  that  the 
inciiease  in  the  number  of  dflrals  wnnlH  mnst  likely  be  limited  to  new  or  additional  growth  in  trade.  The  decal  program 
has  i  been  in  operation  for  several  years  now,  and  we  believe  that  the  companies  interested  in  bujring  them  are  doing 
so  ■■.  pow.  Therefore,  we  are  projecting  a  modest  5  percent  growth  increase  for  each  year,  as  shown  in  the  following 


Volumes  of  Commercial  Truck  Decals/Percentage  of  Change  from  Previous  Year 


Fiscal  year 


Volume 


Percentage  of 
change 


(projected) 

2000  (projected) 

2001  (projected) 
2004  (projected) 


9,256 
12,403 
13,476 
14.317 
15,758 
18.003 
19.298 
20.263 
21.276 
22.340 
23.457 


34.00% 
8.66% 
6.24% 
10.07% 
14.24% 
7.20% 
5.00% 
5.00% 
5.00% 
5.00% 


rill 


our  international  air  passenger  service  category,  we  found  that  the  volume  of  users  continued  to  increase  each 
year  1992  through  1998,  but  at  a  decreasing  rate.  Using  the  international  air  passenger  volumes  listed  below, 
sthnated  percentage  of  increase  in  volume  for  FT  1999  in  the  following  manner: 
First,  we  subtracted  the  percentage  of  change  in  volume  from  FY  1996  to  FY  1997  (4.39%)  from  the  percentage 
^ange  in  volume  from  FY  1997  to  FY  1998  (3.28%),  yielding  a  rate  of  decline  of  - 1.11. 
I.  We  then  divided  this  figiire  by  the  percentage  of  change  in  volume  from  FY  1996  to  FY  1997  (4.39%)  to  obtain 
e  of  decline  from  FY  1996  to  FY  1997  of  -  25.28. 

).  We  then  multiplied  this  rate  of  decline  by  the  percentage  of  change  in  voliune  from  FY  1997  to  FY  1998 
:  18%),  yielding  a  rate  of  decline  of  -0.8293. 

I.  Finally,  we  added  this  result  to  the  percentage  of  change  in  volume  from  FY  1997  to  FY  1998  (3.28%),  yielding 
p^DJected  increase  in  volume  of  2.45  percent  for  FY  1999. 

This  process  was  repeated  to  estimate  growth  for  each  fiscal  year  from  2000  through  2002.  These  volumes  are 
sh(^wn  in  the  table  below. 

Volumes  of  International  Air  Passengers/  Percentage  of  Change  from  Previous  Year 


of 

a 
(3. 

a 


Fiscal  year 


Volume 


Percent 
chartge 


19% 
1992 
19SH 
19Sf! 

i9ge 

1 


35,442.923 
39,630.213 
41,784.350 
44.710.181 
48,296,322 
50,414,566 


11.81% 
5.44% 
7.00% 
8.02% 
4.39% 
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Volumes  of  International  Air  Passengers/  Percentage  of  Change  from  Previous  Year— Continued 


Fiscal  year 


1998 

1999  (projected) 

2000  (pri^ected) 

2001  (prelected) , „„•„ 

2002  (projected) 


Volume 


52,068,452 
53,346,102 
54,325,203 
55,070,989 
55,636,477 


Percent 
change 


3.28% 
2.45% 
1.84% 
1.37% 
1.03% 


The  volumes  in  our  loaded  railroad  car  service  category  increased  from  74,006  in  1994  to  102,265  in  1995  to 
147,315  in  1996  as  a  result  of  the  North  American  Free  Trade  Agreement.  The  volume  decreased  in  1997,  but  for 
1998,  there  was  a  slight  increase  in  voliune  over  1996.  However,  one  of  the  five  railroad  companies  transiting  goods 
across  the  U.S.-Mexican  border  has  ceased  operations  indefinitely.  In  addition,  due  to  recent  business  consolidations, 
the  number  of  railroad  companies  crossing  the  border  has  decreased  fit>m  five  to  three.  Since  o\ii  fee  is  assessed 
to  loaded  railroad  cars  only,  we  do  not  anticipate  much  increase  in  individual  loaded  railroad  cars,  but  better  utilization 
of  the  cars  by  railroad  companies.  We  believe  that  future  increases  above  the  FY  1998  level  will  be  minimal,  and 
are  projecting  a  zero  percent  increase  each  fiscal  year  through  2002.  We  will  watch  the  railroad  car  voliunes  carefully, 
and  if  our  volume  assumption  is  incorrect,  we  will  take  steps  immediately  to  adjust  the  fees  accordingly.  The  volumes 
are  shown  in  the  following  table. 

Volumes  of  Loaded  Railroad  Car/Percentage  of  Change  from  Previous  Year 


Fiscal  year 


1992 

1993 „ 

1994 „ 

1995 .....^ 

1996 '■ 

1997 

1998 ; ; 

1999  (protected)  ...„ .'.„ ^ 

2000  (projected) „..„.. !.!!....!..!.! 

2001  (projected) „ 

2002  (projected) „ 


Volume 


56,688 
64,023 
74,006 
102,265 
147,315 
141,717 
148,300 
148,300 
148,300 
148,300 
148,300 


Percent 
chai>ge 


12.94% 

15.59% 

38.18% 

44.05% 

-3.80% 

4.65% 

0.00% 

0.00% 

0.00% 

0.00% 


Diitribntion  of  Cocts 

Next,  we  projected  the  direct  costs  of 
providing  AQI  services  in  fiscal  years 
1999  through  2002  for  each  category  of 
service:  Commercial  vessels, 
commercial  trucks,  commercial  railroad 
cars,  commercial  aircraft,  and 
international  airline  passengers.  The 
cost  of  providing  these  services  in  prior 
fiscal  years  served  as  a  basis  for 
calculating  our  projected  costs. 

In  FY  1992.  APHIS  established 
accounting  procedures  to  segregate  AQI 
user  flee  program  costs.  We  published  a 
detailed  description  of  these  procedures 
in  the  Federal  Regiater  on  December  31 , 
1992  (57  FR  62468-62473,  Docket  No. 
92-148-1),  as  part  of  a  document 
amending  some  of  our  user  fees. 

As  part  of  ova  accounting  procedures, 
we  established  distinct  accoimting 
codes  to  record  costs  that  can  be  directly 
related  to  each  inspection  activity.  At 
the  State  level  and  below,  the  following 
costs  are  direct-charged  to  the  AQI  User 
Fee  Account:  Salaries  and  benefits  for 
inspectors  and  canine  officers, 
supervisors  (such  as  port  directors)  and 
clerical  staff;  equipment  used  only  in 
connection  with  services  subject  to  user 


fees;  contracts;  and  large  supply  items 
such  as  x-ray  equipment  or  uniforms. 

Other  costs  that  caimot  be  directly 
charged  to  individual  accoimts  are 
charged  to  "distributable"  accoimts 
established  at  the  State  level.  The 
following  types  of  costs  are  charged  to 
distributable  accounts:  Utilities,  rent, 
telephone,  vehicles,  office  supplies,  etc. 
The  costs  in  these  distributable  accounts 
are  prorated  (or  distributed)  among  all 
the  activities  that  benefit  fitjm  the 
expense,  based  on  the  ratio  of  the  costs 
that  are  directly  charged  to  each  activity 
divided  by  the  total  costs  directly 
charged  to  each  accoimt  at  the  field 
level.  For  example,  if  a  State  office 
performs  work  on  domestic  programs, 
AQI  user  fee  programs,  and  AQI 
appropriated  programs,  the  qosts  are 
distributed  among  the  programs,  based 
on  the  percentage  of  the  dkect  costs  for 
that  activity  at  the  field  level  that  are 
charged  to  that  activity.  Costs  inciured 
at  the  regional-,  headquarters  program 
staff-,  and  agency-level  support  offices 
are  also  prorated  to  the  separate  AQI 
activities  based  on  the  percentage  of  the 
costs  that  were  direcdy  charged  to  each  ' 


activity  at  the  field  level,  as  discussed 
above. 

Using  these  accounting  procedures, 
we  calculated  the  total  cost  of  providing 
AQI  services  in  each  past  fiscal  year  by 
determining  the  amounts  in  each  direct- 
charge  account,  then  adding  the  pro  rata 
share  of  the  distributable  accounts 
maintained  at  the  State,  regional, 
headquarters,  and  agency  levels. 

We  then  projected  total  costs  to 
provide  each  category  of  service  diuing 
each  future  fiscad  year.  Each  projection 
included  the  costs  of  program  delivery, 
which  are  incurred  at  the  State  level  and 
below.  Also  included  was  a  pro  rata 
share  of  the  program  direction  and 
support  costs,  as  explained  above, 
which  include  items  at  the  regional  and 
headquarters  program  staff  levels. 
Finally,  each  projection  included  a  pro 
rata  share  of  agency-level  support  costs, 
as  discussed  above,  which  includes 
activities  that  support  the  entire  agency, 
such  as  recruitment  and  development, 
legislative  and  public  affairs,  regulations 
development,  regulatory  enforcement, 
budget  and  accounting  services,  and 
payroll  and  piuxiiasing  services.  Costs 
for  billing  and  collection  services,  legal 
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CGI  I  nsel,  and  rate  development  services 
th^t  are  direcUy  related  to  user  fee 
acti  lities  are  directly  added  to  the  user 
feej  ictivities  they  support  and  are  not 
incfluded  in  the  proration  of  agency- 
level  costs. 

Uaf  r  Fee  Calculation 

T|ie  following  tables  show  our  user 
feel  talculations.  To  calculate  the  user 
feels^,  we  divided  the  sum  of  the  costs  for 
eacii  service  by  the  projected  volume 
sup  ect  to  inspection  for  that  service. 


thereby  arriving  at  "raw"  fees.  We  then 
rounded  the  raw  fees. 

As  in  the  past,  we  rounded  raw  fees 
up,  rather  than  down,  to  ensure  that  we 
collect  enough  revenue  to  cover  the 
costs  of  providing  services  and  enough 
revenue  to  maintain  a  reasonable 
reserve.  Any  excess  collections  due  to 
rounding  would  be  added  to  the  reserve 
balance  for  each  individual  fee  category. 
If  an  increase  in  volumd  results  in 
additional  revenue  from  user  fees,  this 
revenue  would  not  necessarily  increase 

AQI  USER  Fee  Calculations,  FY  2000 


the  reserve  because  the  additional 
money  would  be  used  to  service  the 
increased  volume. 

We  rounded  all  user  fees  up  to  the 
nearest  quarter,  except  for  the 
internatrenal  airline  passenger  user  fee. 
Given  the  large  volume  of  passengers,  if 
we  rounded  up  to  the  nearest  quarter  we 
would  recover  far  more  than  is 
necessary.  Therefore,  we  rounded  the 
passenger  user  fee  up  to  the  nearest 
nickel. 


AQI  activity 


Estimated 
total  costs  ^ 


Projected 
volume 


Raw  fee 


Rounded  fee 


Projected 
revenue 


Conimercial  vessel ... 
Gon^mArciai  trufik^  . 
Lo^^  railroad  cars 
Commercial  aircraft  .. 
Airf ne  passengers  ... 


Total 


24,115,749 

4,442,247 

977.907 

26.397,363 

161,157,192 


51,813 

1.067.156 

148,300 

413,472 

54,325.203 


465.44 

4.16 

6.59 

63.84 

2.97 


465.50 

4.25 

6.75 

64.00 

3.00 


24,118,952 
4,535,413 
1.001,025 

26,462.208 
162,975,609 


217,090.458 


219.093.206 


total  program  costs  include  tfie  cost  of  rebuilding  the  AQI  account  available  reserve. 

Decals  could  be  purcfiased  at  20  times  ttie  individual  crossing  rate,  or  $85.00  per  decal,  and  would  be  valid  from  January  1  ttirough  Decem- 
ber! $1.2000. 

AQI  USER  Fee  Calculations,  FY  2001 


AQI  activity 


Estimated 
t(^l  costs' 


Projected 
volume 


Raw  fee 


Rounded  fee 


Projected 
reveruie 


Conmercial  vessel ... 
Cofnmercial  truck*  ... 
Loaded  railroad  cars 
Commercial  aircraft  .. 
Airl  l4e  passer>gers  ... 


Total 


24.755,100 
4,832.670 
1.018.647 

27.476,799 
163.696.152 


52,173 

1.080,302 

148.300 

424.933 

55.070,989 


474.48 

4.47 

6.87 

64.66 

2.97 


474.50 

4.50 

7.00 

64.75 

3.00 


24,756,089 

4,861,359 

1,038,100 

27.514,412 

165.212,967 


221.779.368 


223.382.926 


2 

bar 


total  program  costs  include  \he  cost  of  rebuilding  tfie  AQI  account  available  reserve. 

(t>ecals  could  be  purchased  at  20  times  the  individual  crossing  rate,  or  $90.00  per  decal,  and  would  be  valid  from  January  1  through  Decem- 
11,2001. 

AQI  User  Fee  Calculations,  FY  2002 


AQI  activity 


Estimated 
total  costs  ^ 


Projected 
volume 


Raw  fee 


Rounded  fee 


Projected 
revenue 


Coirmercial  vessel ... 
Coimercifil  truck*  ... 
Lo^4^  railroad  cars 
Commercial  aircraft  .. 
Airl  iiiie  passengers  ... 


Total 


25.242.791 

5.046,927 

1 ,024,546 

28,402,958 

170,630.386 


52,537 

1,094,614 

148,300 

436,71 1 

55,636,477 


480.48 

4.61 

6.91 

6.504 

3.07 


480.50 

4.75 

7.00 

6.525 

3.10 


25.244.029 
5,199.417 
1,038,100 

28.495,393 
172,473.079 


230,347.608 


232,450,016 


'  btal  program  costs  include  the  cost  of  rebuikjing  the  AQI  account  available  reserve. 

Qecals  coukj  be  purchased  at  20  times  tfie  individual  crossing  rate,  or  $95.00  per  decal,  and  would  be  valid  from  January  1  through  Oecem- 

fi1.2002. 


berj 

Current  and  Proposed  User  Fees 

Our  ciurent  user  fees  for  AQI  services  for  fiscal  years  1999  through  2002  and  the  user  fees  we  are  proposing 
to  charge  for  these  services  for  FY  2000  through  FY  2002  are  shown  in  the  table  below.  Also,  below,  we  describe 
eacl  I  AQI  service,  and  explain  additional  activities  and  costs  as  they  pertain  to  each  service  individually. 
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Agricultural  Quarantine  Inspection  (AQI)  User  Fees 


Service 

Cunwit 
FY  1999 

Curently 

scheduled 

FY  2000 

Proposed 
FY  2000 

Cun-ently 

scheduled 

FY  2001 

1 

Proposed 
FY  2001 

Currently 

scheduled 

FY  2002 

Proposed 
FY  2002 

Commercial  Vessel 

454.50 
4.00 

80.00 
6.50 

59.75 
2.00 

461.75 
4.00 

80.00 
6.75 

60.25 
2.1)5 

465.50 
4.25 

'85.00 

6.75 

64.00 

3.00 

471.25 
4.00 

80.00 
6.75 

61.25 
2.10 

474.50 
4.50 

'90.00 

7.00 

64.75 

3.00 

480.25 
4.25 

85.00 
7.00 

62.25 
2.15 

480.50 
4.75 

'95.00 

7.00 

65.25 

3.10 

Coftimercisd  Truck 

Commercial  Truck  Decal  

Loaded  Railroad  Car 

Commercial  Aircraft  

Airline  Passenger 

'  Commercial  truck  decals  are  issued  on  a  calendar  year  basis.  Decal  rates  would  be  effective  January  1  of  each  year. 


Commercial  Vessels 

We  inspect  commercial  vessels  of  100. 
net  tons  or  more  arriving  at  ports  of 
entry  into  the  customs  territory  of  the 
Umted  States.  Vessels  pay  a  user  fee  for 
the  first  15  arrivals  at  ports.  The  US 
Customs  Service  (Customs)  collects  this 
user  fee  for  APHIS. 

The  proposed  fees  for  fiscal  years 
2000,  2001,  and  2002  are  approximately 
0.8,  0.7,  and  0.05  percent  higher  than 
the  respective  currently  scheduled  fees. 
The  proposed  fees  would  allow  us  to 
recover  increased  costs  attributed  to: 

•  Anticipated  new  hires  in  fiscal 
years  1999  and  2000  of  at  least  51 
inspection  personnel  at  seaports 
throughout  the  United  States,  including  - 
Miami,  FL;  Elizabeth,  NJ;  San  Juan,  PR; 
and  Charleston,  SC. 

•  New  and  replacement  vehicles, 
equipment,  and  additional  x-ray 
eqmpment. 

•  The  addition  of  a  reserve 
component  to  the  fees  to  gradually 
rebuild  the  vessel  reserve  to  a 
reasonable  level  of  approximately  25 
percent  of  annual  operating  costs  by  the 
end  of  FY  2002. 

For  fiscal  years  2001  and  2002,  the 
proposed  fees  are  less  than  one  half  of 
one  percent  higher  than  the  cmrently 
scheduled  fees.  This  is  attributed  to 
conducting  the  increased  volume  of 
vessel  inspections  with  the  same 
niunber  of  personnel  and  new  and 
improved  technology. 

Commercial  Trucks 

We  inspect  conunercial  trucks 
arriving  at  land  ports  in  the  customs 
territory  of  the  United  States  from 
Mexico.  1  Customs  also  collects  our 
truck  user  fees. 

The  proposed  fees  for  fiscal  years 
2000,  2001,  and  2002  are  approximately 
6.25, 12.5,  and  11.8  percent  higher  than 
the  res|>ective  currently  scheduled  fees. 
The  proposed  fees  would  allow  us  to 
recover  increased  costs  attributed  to: 


•  Anticipated  new  hires  in  fiscal 
years  1999  through  2002  of 
approximately  39  additional  inspection 
personnel  at  various  land  border  ports, 
including  Brownsville  and  El  Paso,  TX, 
and  Santa  Teresa,  NM. 

•  New  and  replacement  vehicles, 
equipment,  and  additional  x-ray 
equipment. 

•  The  addition  of  a  reserve 
component  to  the  fees  to  gradually 
rebuild  the  depleted  truck  reserve  to  a 
reasonable  level  of  approximately  25 
percent  of  the  annual  operating  costs  by 
the  end  of  FY  2002. 

The  regulations  currently  require  that 
commercial  trucks  pay  the  APHIS  user 
fee  each  time  they  enter  the  customs 
territory  of  the  United  States  from 
Mexico  at  the  same  time  they  pay  the 
Customs  user  fee.  Our  regiUations  also 
allow  commercial  trucks  to  prepay  the 
APHIS  user  fee;  however,  this  only 
applies  if  they  are  prepaying  the 
Customs  user  fee.  In  that  case,  the 
required  APHIS  user  fee  is  20  times  the 
user  fee  for  each  arrival,  and  is  valid  for 
an  unlimited  number  of  entries  during 
the  calendar  year  (see  7  CFR 
354.3(c)(3)(i)  of  the  regulations).  The 
truck  owner  or  operator,  upon  payment 
of  the  APHIS  and  the  Customs  user  fees, 
receives  a  decal  to  place  on  the  truck 
vtrindshield.  This  is  a  joint  decal, 
indicating  that  both  the  Customs  and 
APHIS  user  fees  for  the  truck  have  been 
paid  for  that  calendar  year. 

Commercial  Railroad  Cars 

We  inspect  loaded  commercial 
railroad  cars  arriving  at  land  ports  in  the 
customs  territory  of  the  United  States 
bom  Mexico.  2  The  fees  for  this  service 
are  calculated  and  remitted  by  the 
individual  railroad  companies  within  60 
days  after  the  end  of  each  calendar 
month. 

The  proposed  fee  for  fiscal  year  2001 
is  approximately  3.7  percent  higher  than 
the  currently  scheduled  fee.  The  fees  for 


'  7  CFR  354.3(c)(2)(i)  of  the  regulations  exempts 
conunercial  trucks  entering  the  customs  territory  of 
the  United  States  from  Canada  ftt)m  paying  this 
APHIS  user  fsQ. 


*  Section  354.3(c)(2)(i)  of  the  regulations  exempts 
loaded  commercial  railroad  cars  entering  the 
customs  territory  of  the  United  States  from  Canada 
from  paying  the  APHIS  user  fee. 


fiscal  years  2000  and  2002  will  not 
change.  The  proposed  fees  would  allow 
us  to  recover  increased  costs  attributed 
to: 

•  Anticipated  new  hires  in  fiscal 
years  2000  through  2002  of 
approximately  18  additional  inspection 
personnel  at  various  land  border  ports, 
including  Los  Tomates  and  Brownsville, 
TX,  and  Nogales,  AZ. 

•  New  and  replacement  vehicles  and 
equipment. 

•  The  addition  of  a  reserve 
component  to  the  fees  to  gradually 
rebuild  the  railroad  car  reserve  to  a 
reasonable  level  of  approximately  25 
percent  of  the  annual  operating  costs  by 
the  end  of  FY  2002. 

Commercial  Aircraft 

We  also  inspect  international 
commercial  aircraft  arriving  at  airports 
in  the  customs  territory  of  the  United 
States.  The  fees  for  this  service  are 
calculated  and  remitted  by  the 
individual  airline  companies  within  31 
days  after  the  end  of  each  calendar 
quarter. 

The  proposed  fees  for  fiscal  years 
2000,  2001,  and  2002  are  approximately 
6.2,  5.7,  and  4.8  percent  higher  than  the 
respective  cmrently  scheduled  fees.  The 
proposed  fees  would  allow  us  to  recover 
increased  costs  attributed  to: 

•  Anticipated  new  hires  in  fiscal 
yeafs  1999  through  2002  of 
approximately  137  additional 
inspection  personnel  at  various  existing 
and  expanding  or  new  airport  facilities, 
including  Miami,  Orlando,  and  Ft. 
Lauderdale,  FL;  Atlanta  and  Savaimalr, 
GA;  Chicago,  IL;  JFK  International 
Airport,  NY;  Dallas,  San  Antonio,  and 
Houston,  TX;  Los  Angeles  and  San 
Francisco,  CA;  Honolidu,  HI;  and  San 
Juan,  PR. 

•  New  and  replacement  vehicles, 
equipment,  and  additional  x-ray 
equipment. 

•  The  addition  of  a  reserve 
component  to  the  fees  to  gradually 
rebuild  the  commercial  aircraft  reserve 
to  a  reasonable  level  of  approximately 
25  percent  of  the  aimual  operating  costs 
by  the  end  of  FY  2002. 
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n  addition,  we  are  working  closely 
with  Customs  on  the  development  and 
ii  i^tallation  at  major  airports  of  a  joint 
automated  cargo  tracking  system,  which 

uld  greatly  improve  the  paper 
king  cargo  system  currently  used  at 

St  airports. 

lemational  Airline  Passengers 

e  also  inspect  international  airline 
sengers  arriving  at  airports  in  the 
toms  territory  of  the  United  States. 
~  llions  of  travelers  pass  through  U.S. 
orts  daily.  APHIS'  overall  goal  is  a 
ely,  seamless  inspection  process, 
iii^egrated  with  clearance  processes  of 
ojher  agencies  in  the  Federal  hispection 
Sepace  (FIS)  that  will  ensure  the  fastest 
paksenger  clearance  time  while 
safeguarding  against  the  introduction  of 
h|trmful  pests  and  diseases  of  animals 
and  plants.  Our  joint  goal  is  to  improve 
e^orcement  and  regulatory  processes  in 
o|^er  to  clear  most  international  air 
p^sengers  through  the  FIS  inspection 
pH>cess  in  30  minutes  or  less.  In 
pahnership  with  the  airline  industry, 
advanced  information  will  be  obtained 
on  80  percent  of  international  air 
pi  i^sengers  through  the  use  of  the 
A  Qvance  Passenger  Information  System 
tq  expedite  the  overall  processing  of 
pftssengers  with  no  loss  in  enforcement. 

j  To  accomplish  these  goals  and  to 
enkure  adequate  cover^e,  we  anticipate 
atlditional  costs  that  would  result  from: 

\f  Hiring  approximately  216 
aijlditional  inspection  personnel  in  fiscal 
y^^  1999  through  2002  at  various  new 

aid  expanding  airport  facilities, 
eluding  Miami,  Sanford,  and  Tampa, 
New  Orleans,  LA;  Atlanta  and 
S^j/annah,  GA;  Chicago,  IL;  JFK 

i  emational  Airport  and  Brooklyn,  NY; 
Dwlas,  Houston,  San  Antonio,  El  Paso, 
veston,  and  Brownsville,  TX;  Los 

igeles,  Fresno,  Sacramento,  and  San 
icisco,  CA;  Honolidu  and  Maui,  HI; 
Juan,  PR;  Bermuda,  and  the 
Bahamas. 

f  Purchasing  new  and  replacement 
vehicles,  eqmpment,  and  additional  x- 
r^y  equipment. 

t  Purchasing  and  installing  new  high 
d(  ignition  x-ray  machines  with  luggage 
tr  ibking  and  marking  capabiUty  at  most 
oi  tiie  larger  airports  throughout  the 
c(  luntry. 

«  Adding  about  50  new  canine  teams 
(c  ae  officer  and  one  dog  per  team)  at 
aiiports  throughout  the  country, 
ii^(iluding  JFK  International  Airport,  NY; 
Newark,  NJ;  Chicago,  IL;  Honolulu,  HI; 
Miami  and  Ft.  Lauderdale,  FL;  Adanta, 
GA;  Houston,  Dallas,  Pharr,  Laredo,  and 
El  Paso,  TX;  Los  Angeles,  Oakland,  and 
S^  in  Francisco,  CA. 

i  The  addition  of  a  reserve 
c(  1]  nponent  to  the  fees  to  gradually 


rebuild  the  international  airline 
passenger  reserve  to  a  reasonable  level 
of  approximately  25  percent  of  the 
annual  operating  costs  by  the  end  of  FY 
2002. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Executive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget.  The  economic  analysis  prepared 
for  this  proposed  rule  provides  a  cost- 
benefit  analysis  as  required  by 
Executive  C^er  12866  and  an  analysis 
of  economic  effects  on  small  entities  as 
required  by  the  Regulatory  Flexibility 
Act.  The  analysis  is  summaiized  beiow. 
Copies  of  the  full  analysis  are  available 
by  contacting  Ms.  Donna  Ford  at  the 
address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Introduction 

APHIS  is  proposing  to  revise  existing 
agricultural  quarantine  and  inspection 
(AQI)  user  fees  to  recover  additional  and 
imanticipated  program  costs  and  to 
rebuild  the  AQI  reserve.  The  proposed 
AQI  user  fee  revisions  would  become 
effective  in  the  first  quarter  of  FY  2000 
and  would  be  in  efiisct  through  FY  2002. 

International  air  passengers, 
commercial  aircraft,  commercial  vessels, 
commercial  trucks,  and  commercial 
railroad  cars  arriving  at  ports  in  the 
customs  territory  of  the  United  States 
would  be  affected  by  the  increase  in 
AQI  user  fees. 

The  FACT  Act,  as  amended,  provides 
that  APHIS  may  prescribe  and  collect 
fees  to  cover  the  cost  of  providing 
quarantine  and  inspection  services  in 
connection  with  the  arrival  of 
international  airline  passengers, 
commercial  aircraft,  commercial  vessels, 
commercial  trucks,  and  commercial 
railroad  cars  at  ports  in  the  customs 
territory  of  the  United  States.  The  FACT 
Act  further  states  that  the  fees  should  be 
sufficient  to  cover  the  cost  of 
administering  the  program  and 
sufficient  to  maintain  a  reasonable 
balance  (or  reserve)  in  the  AQI  User  Fee 
Account. 

Need  for  Regulation 

The  purpose  of  AQI  inspections  at 
United  States  ports  of  entry  is  to  prevent 
international  travelers  and  conveyances 
from  introducing  harmful  plant  and 
animal  pests  that  could  damage  U.S. 
agriculture  and  cause  substantial 
economic  losses  to  domestic  producers, 
consumers,  exporters,  and  to  a  range  of 
allied  agricultural  industries.  In  the  case 


of  AQI  user  fees,  those  international 
travelers  or  conveyances  who  may  carry 
agricult\u-al  pests  or  diseases  from 
abroad  are  required  to  pay  fcM'  AQI 
program  activities. 

Generating  revenues  to  operate  public 
programs  by  charging  users  is  widely 
practiced  by  Federal,  State  and  local 
government  agencies,  and  is  based  on 
the  premise  that  the  beneficiaries  or 
users  of  a  public  system,  and  not  the 
public  at  large,  should  pay  for  its 
operation.  User  fees  can  be  an  equitable 
way  of  matching  program  costs  to 
program  users  or  beneficiaries. 

Composition  of  Proposed  Fees 

Computation  of  AQI  user  fees  is  based 
on  direct  program  delivery  costs, 
program  support  costs,  Agency-level 
support  costs,  anticipated  user  fee 
administrative  costs,  and  reserve  fund 
costs. 

Direct  Program  Costs 

Direct  program  costs  include,  but  are 
not  limited  to:  Salary  and  benefits  for 
inspectors,  canine  ofiicers,  supervisory 
and  clerical  staff,  uniform  allowances, 
local  travel  expenses,  and  specialized 
equipment  piirchases.  ' 

Program  Support  Costs 

Program  support  costs  include  all 
expenditiires  necessary  to  maintain 
regional  and  headquarters  support  staffs 
and  offices,  including  APHIS  program 
staff,  detection  methods  development, 
plant  risk  assessments,  and  automatic 
data  processing  (ADP)  support. 

Agency-level  Costs 

In  addition  to  salary  and  benefit  costs, 
Agency-level  support  costs  include,  but 
are  not  limited  to:  Recruitment  and 
development,  legislative  and  public 
affairs,  regulatory  enforcement, 
communications,  postage,  budget  and 
accounting  services,  and  the  cost  for 
USDA's  National  Finance  Center  to 
provide  payroll,  purchasing,  and  other 
related  financial  services. 

Administrative  Costs 

The  FACT  Act,  as  amended,  allows 
the  Agency  to  recover  administrative 
costs  that  the  Agency  incurs  as  a  direct 
result  of  developing,  collecting,  and 
monitoring  AQI  user  fees. 

The  Reserve  Fund 

The  FACT  Act  allows  for  a  reasonable 
balance  in  the  AQI  User  Fee  Account. 
The  reserve  serves  several  purposes. 
The  reserve  insures  that  the  Agency  has 
access,  through  the  AQI  User  Fee 
Account,  to  funds  for  normal  operating 
expenses.  Second,  the  reserve  fund  will 
insure  that  the  Agency  has  sufficient 
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operating  funds  in  cases  of  bad  debt, 
carrier  insolvency,  or  fluctuations  in 
activity  volumes.  Further,  in  the  July 
1997  final  rule,  we  explained  that  it  is 
also  necessary  to  maintain  a  reasonable 
reserve  balance  in  the  AQI  account  in 
order  to  account  for  fees  earned  for 
providing  AQI  services  in  a  given  fiscal 
year  that  were  not  received  until  after 
that  fiscal  year  ended. 

Regulatory  Flexibility  Analysis 

The  effects  of  increased  fees  on  small 
entities  in  each  of  the  affected  industries 
are  discussed  separately  below.  The 
proposed  fee  changes  will  also  affect 
international  airline  passengers  arriving 
at  ports  in  the  customs  territory  of  the 
United  States;  however,  passengers  are 
not  included  in  this  analysis  because 
the  Regulatory  Flexibility  Act  does  not 
cover  individuals. 

Commercial  Venels 

We  are  proposing  to  amend  the 
scheduled  user  fees  for  inspecting 
commercial  vessels  by  increasing  the 
fees  by  $3.75  in  FY  2000.  by  $3.25  in  FY 
2001.  and  by  $0.25  in  FY  2002.  APHIS 
inspects  vessels  of  100  net  tons  or  more 
arriving  from  all  foreign  ports,  except 
Canada.  Typically,  APHIS  inspects  (and 
charges)  dry  cargo  vessels  operating 
between  the  United  States  and  foreign 
ports.  At  the  beginning  of  1996  there 
were  192  U.S.  dry  cargo  vessels. 

Bureau  of  the  Census  data  compiled 
by  the  Small  Business  Administration 
(SEA)  in  1995  show  that  the  affected 
industry,  U.S.  commercial  vessels 
engaged  in  deep  sea  foreign 
transportation  of  freight,  was  composed 
mostly  of  small  firms  (less  than  500 
employees,  according  to  the  SBA 
definition).  In  1995,  there  were  125 
firms  engaging  in  deep  sea 
transportation  of  fr«i^t  and  111  of 
them,  or  89  percent  of  the  affected 
industry,  employed  less  than  500 
employees.  Also  in  1995,  the  average  or 
typical  small  U.S.  firm  engaged  in  deep 
sea  transportation  of  freight  had  roughly 
31  employees,  a  pa)rroU  of  less  than  $1.6 
million,  and  annual  receipts  of  $28 
million.  Data  on  number  of  dry  cargo 
vessels  per  firm  or  firms  exclusively 
operating  dry  cargo  vessels  are  not 
available. 

Anecdotal  information  suggests  that 
many  of  the  companies  that  are  subject 
to  AQI  inspections  are  not  U.S.  firms. 
Further,  it  is  unclear  how  many  of  the 
125  U.S.  firms  would  actually  be 
affected  by  the  increase  in  AQI  user 
fees,  and  how  many  of  the  affected  firms 
would  be  small  entities.  We  do  know 
that  total  daily  operating  costs  for  dry 
cargo  vessels  idle  in  port  average 
between  $23,600  and  $26,800.  The 


proposed  user  fee  increases  of  $3.75  in 
FY  2000,  $3.25  in  FY  2001.  and  $0.25 
in  FY  2002  are  very  insignificant 
.fractions  of  daily  operating  costs, 
suggesting  that  the  proposed  fee 
revision  will  not  have  a  significant 
economic  impact  on  small  firms 
operating  vessels. 

CoDunerdal  Trucks 

APHIS  inspects  trucks  entering  the 
United  States  from  Mexico.  It  is  unclear 
how  many  of  these  trucks  entering  the 
United  States  from  Mexico  are  owned 
and  operated  by  U.S.  firms.  According 
to  a  recent  General  Accoimting  Office 
report,  roughly  11,000  trucks  cross  the 
border  each  week  day  (a  total  of 
3,113,091  in  FY  1996)  fit)m  Mexico  into 
the  United  States.  The  bulk  (93  percent) 
of  northboimd  truck  traffic  comes 
through  seven  major  customs  ports: 
Otay  Mesa,  California:  Calexico, 
California;  Nogales,  Arizona;  El  Paso, 
Texas;  Laredo,  Texas;  McAllen,  Texas; 
and  Brownsville,  Texas.  Many  of  these 
trucks  are  owned  and  operated  by 
Mexican  firms.  At  present,  trucks  from 
Mexico  are  limited  to  commercial  zones 
along  the  border  and  many  make 
multiple  daily  crossings.  Mexican 
brokers  tend  to  control  much  of  the 
truck  traffic  at  some  border  locations. 
Reliable  data  on  future  traffic  patterns 
are  not  available. 

It  is  unclear  how  many  U.S.  trucking 
firms  would  be  affected  by  the  proposed 
increase  in  AQI  user  fees.  Anecdotal 
evidence  from  APHIS  employees 
indicates  that  many  of  the  AQI  truck 
decals,  which  are  good  for  multiple 
inspections,  are  being  purchased  by  U.S. 
trucking  firms  operating  in  Texas, 
California,  and  Arizona.  1995  Bureau  of 
the  Census  data  show  that  the 
overwhelming  majority  of  trucking  firms 
in  these  States  would  be  considered 
small  firms  by  SBA  standards  (less  than 
$18.5  million  in  receipts  annually).  SBA 
data  also  show  that  the  typical  small 
trucking  firm  in  one  of  these  border 
States  had  10  employees  and  earned  a 
little  less  than  $1  million  in  receipts 
aimually. 

If  we  assimie  that  any  small  U.S. 
trucking  firm  that  regularly  transports 
freight  from  Mexico  would  purchase  an 
APHIS  truck  decal,  which  is  good  for  an 
unlimited  nimiber  of  entries  during  the 
calendar  year,  the  proposed  increase  in 
user  fees  could  cost  a  small  firm,  at 
most,  an  additional  $5  per  truck  or  an 
estimated  $55  per  firm  in  FY  2000;  and 
$10  per  truck  or  an  estimated  $110  per 
firm  in  FY  2001  and  FY  2002.  This 
estimate  is  based  on  the  assiunption  that 
a  small  firm  owns  a  maximum  of  1 1 
trucks.  There  are  no  official  statistics  on 
the  fleet  size  of  small  trucking  firms 


either  for  selected  border  States,  or  for 
the  United  States  as  a  whole.  This 
assumption  is  based  on  private  sector 
trucking  industry  data  on  256,223  U.S. 
trucking  firms  representing  a  combined 
fleet  of  over  2.3  million  vehicles.  This 
data  shows  that  91  percent  of  firms  own 
1 1  or  fewer  trucks. 

SBA  data  show  that  the  typical  small 
trucking  firm  in  Arizona,  Califomia,  or 
Texas  has  annual  receipts  of  $932,000. 
We  therefore  believe  that  tbe  proposed 
increase  in  cost,  as  explained  above 
($110  for  the  average  small  firm),  would 
not  result  in  a  significant  new  burden 
on  small  commercial  trucking  firms. 

Loaded  Commercial  Railroad  Cars 

There  are  four  U.S.  railroad 
companies  currently  transporting  goods 
across  the  U.S.-Mexican  border.  Two  of 
these  railroad  companies  meet  the  SBA 
criteria  for  small  entities  (fewer  than 
1 .500  employees).  As  of  1 991 ,  the 
smaller  railroad  companies  transported 
between  960  and  2,000  loaded  rail  cars 
into  the  United  States  from  Mexico 
annually.  Data  on  operating  expenses 
and  profit  margins  for  these  companies 
are  not  available;  but  proposed  user  fees 
would  not  increase  in  FY  2000  and  FY 
2002,  and  woidd  only  increase  by  $0.25 
in  FY  2001.  suggesting  that  there  would 
not  be  a  significant  economic  impact  on 
these  two  small  U.S.  railroad 
companies. 

Commercial  Airlines 

We  are  proposing  to  amend  the 
scheduled  user  fees  for  inspecting 
commercial  aircraft  by  increasing  the 
fees  by  $3.75  in  FY  2000,  $3.50  in  FY 
2001 ,  and  $3.00  in  FY  2002. 
International  scheduled  and 
unscheduled  (chartered)  air  passenger, 
air  cargo,  and  air  courier  carriers 
arriving  at  U.S.  oistoms  ports  are 
subject  to  AQI  inspections.  Bureau  of 
the  Census  data  compiled  by  the  SBA 
show  that  there  were  a  total  of  6107 
firms  in  the  U.S.  air  transportation 
industry  in  1995.  and  that  more  than 
5893  (or  more  than  96.5  percent)  would 
have  met  the  SBA  criteria  for  small 
entity  (emplo3dng  fewer  than  1500 
employees).  The  typical  small  firm  in 
the  air  transportation  iudustry  had  15 
employees,  an  annual  payroll  of  $398 
thousand,  and  estimated  annual  receipts 
of  $2.1  million. 

APHIS  regulations  affect  international 
flights,  many  of  which  are  operated  by 
foreign-owned  firms.  Those  U.S.  air 
transport  firms  that  do  not  operate 
international  flights  are  not  subject  to 
the  proposed  rule.  Agency  records  show 
that,  in  1995,  only  123  of  the  6107  firms 
in  the  air  transportation  industry  were 
subject  to  AQI  inspections  because  they 
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p  larated  international  flights.  This  data 
SI  I  ^sts  that  the  increased  user  fees  will 
n  3 1  affect  a  substantial  number  of  small 
aj  I  transportation  companies.  Even  if  all 
1 J  3  U.S.  airline  firms  were  small 
ei  I  ities  (which  they  are  not),  the 
p  '()posed  fee  revision  would  be 
a]  >blicable  to  only  2  percent  of  small 
fi  rms  in  the  industry.  Using  information 
oiii  the  number  of  firms  inspected,  the 
number  of  projected  inspections,  and 
tl«  assumption  that  firms  subject  to 
ii  i^pection  are  distributed  by  size  in  a 
lion  consistent  with  the  industry  as 
irhole,  we  can  develop  very  rough 
lates  of  impact  on  small  firms. 
Sach  of  the  123  U.S.  companies 
^uld  have  had  an  airplane  inspected 
veen  1600  and  1700  times  per  year 
ispections  were  prorated  equally 
ween  large  and  small  firms.  In 
p^^ctice,  small  firms  with  fewer  aircraft 
vt^uld  probably  have  substantially 
fehirer  annual  inspections,  so  we  are 
oy  jrestimating  the  impact  of  fee 
reyisions  on  small  fijms.  Given  the 
assumptions  above,  the  increased  fees 
lifited  above  would  translate  into 
additional  costs  per  firm  of  between 
SSJOOO  and  $6,000  per  year,  which  are 
le|as  than  three  tenths  of  one  percent  of 
e:  timated  annual  receipts  for  the 
a^  'erage  small  air  transportation  firm. 

Given  the  data,  assumptions,  and 

ciiculations  above,  it  is  reasonable  to 

c(  include  that  proposed  fee  revisions 

|1  not  have  significant  economic 

}act  on  a  substantial  number  of  small 

(transportation  firms. 

her  Costs  and  Benefits 

additional  reporting  costs  to  private 
airlines  associated  with  revising  user 
fiBBs  are  likely  to  be  very  small  because 
mechanisms  are  already  in  place  for 
C(  llecting  fees.  There  should  be  no 
additional  recordkeeping  costs  for 
til  iceting  agents  and  tour  operators,  who 
ai  ^  not  involved  in  remitting  fees  and 
aiH  not  expected  to  remit  fees  in  future. 
Farther  there  will  be  no  additional 
rejporting  bindens  on  vessel,  aircraft,  rail 
t,  and  truck  operators  as  a  residt  of  the 
posed  changes  in  user  fees, 
le  benefit  of  user  fees  is  the  shift  in 
I  pa)rment  of  services  from  taxpayers 
I  ^  whole  to  those  persons  who  are 
9iving  the  government  services, 
lie  taxes  may  not  change  by  the  same 
}imt  as  the  change  in  user  fee 
[lections,  there  is  a  related  shift  in 
propriations,  which  allows  tax  dollars 

I  applied  to  other  programs  that 
kefit  the  public  in  general, 
^e  administrative  cost  involved  in 
lining  these  savings  would  be 
lal.  APtilS  already  has  a  user  fee 
.  and  a  mechanism  for  collecting 
ir  fees  in  place,  and  since  this 


proposal  would  simply  update  existing 
user  fees,  increases  in  administrative 
costs  would  be  small.  Because  the 
savings  are  sufficiently  large,  and  the 
administrative  costs  would  be  small,  it 
is  likely  that  the  net  gain  in  reducing  the 
biuden  on  taxpayers  as  a  whole  would 
outweigh  the  cost  of  administering  the 
revisions  of  the  user  fees. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

_  This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  1 2.'^72,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.)- 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  354 

Exports,  Government  employees. 
Imports,  Plant  diseases  and  pests, 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

Accordingly,  we  propose  to  amend  7 
CFR  part  354  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
woidd  continue  to  read  as  follows: 

Authority:  7  U.S.C.  2260;  21  U.S.C.  136 
and  136a;  49  U.S.C.  1741;  7  CFR  2.22,  2.80, 
and  371.2(c). 

2.  Section  354.3  would  be  amended 
by  revising  the  tables  in  paragraphs 
(b)(1),  (c)(1),  (d)(1),  (e)(1).  and  (f)(1)  to 
read  as  follows: 

§  354.3    User  fees  for  certain  international 
services. 


(b) 
(1) 


*  * 

*  • 


Effective  dates 

October  1,  1998  througfi  Sep- 
temt)er30,  1999 

October  1,  1999  ttirough  Sep- 
tember 30,  2000 

October  1 ,  2000  through  Sep- 
tember 30,  2001  

October  1 ,  2001  through  Sep- 
tember 30,  2002 


(c)  *   *   * 
(1)  *  *  * 


Effective  dates 

October  1,  1998  through  Sep- 
tember 30.  1999 

October  1,  1999  through  Sep- 
tember 30,  2000 

October  1 .  2000  through  Sep- 
tember 30,  2001 

October  1 ,  2001  through  Sep- 
tember 30,  2002 


•         * 

(d)  *  •  * 
(1)**' 


(e)  *  *  • 
(1)  •  *  • 


(f)*** 
(1)  *  *  * 


Effective  dates 

October  1,  1998  through  Sep- 
tember 30,  1999 

October  1.  1999  through  Sep- 
tember 30,  2000 

October  1 ,  2000  through  Sep- 
tember 30,  2001  

October  1 .  2001  through  Sep- 
temt>er  30,  2002 


Amount 


454.50 
465.50 
474.50 
480.50 


Amount 


4.00 
4.25 
4.S0 

4.75 


Effective  dates 

Amount 

October  1,  1998  through  Sep- 
tember 30,  1999 

6.50 

October  1,  1999  through  Sep- 
tember 30,  2000 

October  1 ,  2000  through  Sep- 
tember 30,  2001  

October  1,  2001  through  Sep- 
tember 30,  2002 

6.75 
7.00 
7.00 

...          1 

Effective  dates 

Amount 

October  1,  1998  through  Sep- 

tember 30,  1999 

59.75 

October  1,  1999  through  Sep- 

tember 30,  2000  

64.00 

October  1 ,  2000  through  Sep- 

tember 30,  2001  

64.75 

October  1,  2001  through  Sep- 

tember 30,  2002 

65.25 

Amount 


2.00 
3.00 
3.M 
3.10 
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3.  In  §  354.3,  paragraph  (c)(3)(i)  would 
be  amended  by  removing  the  words  ", 
except,  that  through  September  30, 
1997,  the  amount  to  be  paid  is  $40.00". 

Done  in  Washington,  DC,  this  30th  day  of 
July  1999. 

Bobby  R.  Aoiml, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Serrice. 

IFR  Doc.  99-20113  Filed  8-^-99;  8:45  am) 
MJJMO  CODE  3410-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  207, 607,  and  807 
IDodm  Na  98H-1215] 

Foreign  EstabHalmisnt  Rsgistratlon 
and  Usdng;  Reopening  of  Comment 


AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  for 
60  days  the  comment  period  for  the 
proposed  rule  that  appeared  in  the 
Federal  Registn-  of  K4ay  14, 1999  (64  FR 
26330).  The  proposed  rule  would 
require  foreign  establishments  whose 
products  are  imported  or  offered  for 
import  into  the  United  States  to  register 
with  FDA  and  to  identify  a  U.S.  agent. 
The  proposal  would  also  describe  some 
of  the  agent's  responsibilities.  FDA  is 
taking  this  action  in  response  to  a 
request  from  the  Canadian  Embassy. 
DATES:  Written  comments  by  October  8, 
1999. 

AOOncsSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  Policy, 
Planning,  and  Legislation  (HF-23),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-827- 
3380. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  May  14, 1999  (64  FR 
26330),  FDA  published  a  proposed  rule 
that  would  require  foreign 
establishments  whose  products  are 
imported  or  offered  for  import  into  the 
United  States  to  register  with  FDA.  The 
proposal  would  also  require  foreign 
establishments  to  identify  a  U.S.  agent 
and  would  describe  some  of  the  agent's 


responsibilities.  FDA  issued  the 
proposed  rule  in  order  to  implement 
section  417  of  the  Food  and  Drug 
Administration  Modemi2»tion  Act  of 
1997.  Interested  persons  were  given 
until  July  28, 1999,  to  comment  on  the 
proposed  rule. 

On  July  23, 1999,  the  Government  of 
Canada  requested  an  extension  of  the 
conunent  period,  stating  that  the 
proposed  requirement  could  present 
significant  cost  and  compliance  burdens 
to  small  and  medium-sized  Canadian 
establishments.  The  Canadian 
Government  requested  the  extension  so 
that  it  could:  (1)  Ensure  that  affected 
Canadian  establishments  are  aware  of 
the  proposal  and  (2)  prepare  informed 
comments.  The  requested  extension  was 
60  days. 

The  agency  considered  the  Canadian 
Government's  request  and  because  the 
request  was  submitted  too  late  to  permit 
an  extension  of  the  comment  period  the 
agency  is  reopening  the  comment  period 
until  October  8, 1999. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
proposed  rule.  Two  copies  of  any 
conunents  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  A  copy  of  the 
proposed  nde  and  received  comments 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m., Monday  through 
Friday. 

Dated:  August  1, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Ck)mmissioner  for  Policy. 
[FR  Doc.  99-20363  Filed  8-6-99;  8:45  am) 
MLUNG  cooe  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  870, 888,  and  890 
[Docket  No.  99M-2210] 

Cardiovaacular,  Ortliopedic,  and 
Physical  Madicina  Diagnostic  Devices; 
Rsclaaalflcation  of  the 
Cardiopulmonary  Bypass  Accessory 
Equipmsnt,  Gkxiiometer  Device,  and 
the  Electrode  Cable  Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  F*roposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
reclassify  the  cardiopulmonary  bypass 
accessory  equipment  device  that 


involves  an  electrical  connection  to  the 
patient,  the  goniometer  device,  and  the 
electrode  cable  from  class  I  into  class  II. 
FDA  is  also  proposing  to  exempt  these 
devices  from  the  premarket  notification 
requirements.  This  classification  is 
being  proposed  on  FDA's  own  initiative 
based  on  new  information.  This  action 
is  being  taken  to  establish  sufficient 
regulatory  controls  that  will  provide 
reasonable  assiuance  of  the  safety  and 
effectiveness  of  these  devices. 
DATES:  Written  comments  by  November 
8, 1999.  See  section  DC  of  this  document 
for  the  proposed  effective  date  of  a  final 
rule  based  on  this  dociunent. 
ADDRESSES:  Written  conunents  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1061,  5630  Fishers  Lane,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  S.  Rosecrans,  Center  for  Devices 
and  Radiological  Health  (HFZ-404), 
Food  and  Drug  Administration,9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1190. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  (Regulatory  Authorities) 

The  act  (21  U.S.C.  301  et  seq.),  as 
ainended  by  the  1976  amendments 
(Public  Law  94-295).  the  SMDA  (Public 
Law  101-629),  and  the  FDAMA  (Public 
Law  105-115),  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  n  (special  controls),  and  class  III 
(premarket  approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28, 1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act  (21 
U.S.C.  360c(f))  into  class  III  without  any 
FDA  rulemaking  process.  Those  devices 
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r  }main  in  class  III  and  require 
iremarket  approval,  unless  and  until: 
i)  The  device  is  reclassified  into  class 
or  11;  (2)  FDA  issues  an  order 
:  lassifying  the  device  into  class  I  or  II 
i  [1  accordance  with  new  section 
i  13(f)(2)  of  the  act,  as  amended  by  the 
■  DAMA;  or  (3)  FDA  issues  an  order 
'  nding  the  device  to  be  substantially 
aiquivalent,  under  section  513(i)  of  the 

(21  U.S.C.  360c(i)),  to  a  predicate 
evice  that  does  not  require  premarket 
proval.  The  agency  determines 
hether  new  devices  are  substantially 
uivalent  to  previously  offered  devices 
means  of  premarket  notification 
rocedures  in  section  510(k)  of  the  act 
1  U.S.C.  360(k))  and  part  807  of  the 
gulations  (21  CFR  part  807). 
A  preamendments  device  that  has 
n  classified  into  class  in  may  be 
arketed,  by  means  of  premarket 
itification  procedures,  without 
siibmission  of  a  premarket  approval 
plication  (PMA)  imtil  FDA  issues  a 
lal  regulation  under  section  515(b)  of 
e  act  (21  U.S.C.  360e(b))  requiring 
jiremarket  approval. 
Reclassification  of  classified 
amendments  devices  is  governed  by 
on  513(e)  of  the  act  (21  U.S.C. 
(e)).  This  section  provides  that  FDA 
y,  by  rulemaking,  reclassify  a  device 
a  proceeding  that  parallels  the  initial 
dassification  proceeding)  based  upon 
'hew  information."  The  reclassification 
I  :en  be  initiated  by  FDA  or  by  the 
jjetition  of  an  interested  person.  The 
frm  "new  information,"  as  used  in 
iifection  513(e)  of  the  act,  includes 
iifonnation  developed  as  a  result  of  a 
1  -Revaluation  of  the  data  before  the 

8;ency  when  the  device  was  originally 
assified,  as  well  as  information  not 
i^sented,  not  available,  or  not 
iJBveloped  at  that  time.  (See,  e.g., 
^^oUand  Rantosv.  United  States 

epartment  of  Health.  Education,  and 
Jelfare,  587  F.  2d  1173, 1174  n.l  (D.C. 
qir.  1978);  Upjohn  v.  Finch,  All  F.2d 
>«4  (6th  Cir.  1970);  Bell  v.  Goddard,  366 
T,2d  177  (7th  Cir.  1966).). 
Reevaluation  of  the  data  previously 
fore  the  agency  is  an  appropriate  basis 
r  subsequent  regulatory  action  where 
e  reevaluation  is  made  in  light  of 
iwly  available  regulatory  authority 

Bell  V.  Goddard,  supra,  366  F.2d  at 
1;  Ethicon,  Inc.  v.  FDA,  761  F.  Supp. 
2,  389-91  (D.D.C.  1991)),  or  in  light 
changes  in  "medical  science."  (See 
jjohn  V.  Finch,  supra,  422  F.2d  at 
1.)  Regardless  of  whether  data  before 
e  agency  are  past  or  new  data,  the 
ew  information"  upon  which 
lassification  under  section  513(e)  of 
e  act  is  based  must  consist  of  "valid 
itientific  evidence,"  as  defined  in 
I  ( ction  513(a)(3)  of  the  act  (21  U.S.C. 


360c(a)(3))  and  21  CFR  860.7(c)(2).  (See, 
e.g..  General  Medical  Co.  v.  FDA,  770 
F.2d  214  (D.CCir.  1985);  Contact  Lens 
Assoc.  V.  FDA,  766  F.2d  592  (D.C.  Cir.), 
cert,  denied,  474  U.S.  1062  (1985)).  FDA 
relies  upon  "valid  scientific  evidence" 
in  the  classification  process  to 
determine  the  level  of  regulation  for 
devices.  For  the  piupose  of 
reclassification,  the  valid  scientific 
evidence  upon  which  the  agency  relies 
must  be  publicly  available.  Publicly 
available  information  excludes  trade 
secret  and/or  confidential  commercial 
information,  e.g.,  the  contents  of  a 
pending  premarket  approval 
application.  (See  section  520  of  the  act 
(21  U.S.C.  360j(c)). 

n.  Regulatory  History  of  Devices 

In  accordance  with  section  513(e)  of 
the  act  and  21  CFR  860.130(a)(1),  based 
on  new  information  with  respect  to  the 
devices,  FDA,  on  its  own  initiative,  is 
proposing  to  reclassify  the  following 
devices  fi-om  class  I,1o  class  H:  (1) 
Cardiopulmonary  bypass  accessory 
equipment,  when  intended  to  be  used  in 
the  cardiopulmonary  bypass  circuit  to 
support,  adjoin,  or  connect  components, 
or  to  aid  in  the  setup  of  the 
extracorporeal  line;  (2)  the  goniometer 
device,  which  is  an  ac-powered  device, 
when  intended  to  evaluate  joint 
function  by  measuring  and  recording 
ranges  of  motion,  acceleration,  or  forces 
exerted  by  a  joint;  and  (3)  the  electrode 
cable  device,  which  is  a  electrode  cable 
device  composed  of  strands  of  insulated 
electrical  conductors  laid  together 
arotud  a  central  core  and  intended  for 
medical  purposes  to  connect  an 
electrode  from  a  patient  to  a  diagnostic 
machine. 

m.  Device  Description 

FDA  is  maintaining  the  following 
device  descriptions  and  intended  uses: 

(1)  The  cardiopidmonary  bypass 
accessory  equipment  are  devices  that 
have  no  contact  with  blood  and  are 
intended  in  the  cardiopulmonary  bypass 
circuit  to  support,  adjoin,  or  connect 
components  or  to  aid  in  the  setup  of  the 
extracorporeal  line,  e.g.,  an  oxygenator 
moimting  bracket  or  system-priming 
equipment.  FDA  is  reclassif^g  into 
class  II  only  cardiopulmonary  bypass 
accessory  equipment  that  involves  an 
electrical  connection  to  the  patient. 
Other  accessory  equipment  remains  in 
class  I. 

(2)  The  goniometer  is  an  ac-powered 
device  intended  to  evaluate  joint 
function  by  measuring  and  recording 
ranges  of  motion,  acceleration,  or  forces 
exerted  by  a  joint. 

(3)  The  electrode  cable  device  is  a 
device  composed  of  strands  of  insulated 


electrical  conductors  laid  together 
around  a  central  core  and  intended  for 
medical  purposes  to  connect  an 
electrode  from  a  patient  to  a  diagnostic 
machine. 

IV.  Risk  to  Health 

After  several  incidents  were  reported 
to  FDA,  pertaining  to  the  risk  of  patient 
exposure  to  macro  shock  or 
electrocution,  FDA  took  action  to 
address  the  problem.  A  siunmary  of  the 
incidences  was  published  in  a  final  rule 
that  established  a,  performance  standard 
for  electrode  lead  wires  and  patient 
cables  (62  FR  25477,  May  9, 1997). 
Industry  also  took  steps  to  prevent 
electrode  lead  wires  from  being 
connected  to  electrical  power  sources;  a 
public  conference  sponsored  by  Health 
Industry  ivldnufact'orers  Association  and 
the  American  Hospital  Association,  held 
on  July  15, 1994,  provided  a  forum  for 
device  users,  manufacturers,  and  other 
health  care  professionals  to  offer  and 
hear  comments  for  FDA's  consideration 
during  the  rulemaking  process. 

V.  Summary  of  Reasons  fior 
Reclassification 

Betsed  on  new  information  with 
respect  to  th»  devices  and  in  accordance 
widi  section  513  (e)  of  the  act  and  21 
CFR  860.130(a)(1),  FDA,  on  its  own 
initiative,  is  proposing  to  reclassify  the 
cardiopidmonary  bypass  accessory 
equipment  devices  that  involve  an 
electrical  connection  to  the  patient,  the 
goniometer  ac-powered  device,  and  the 
electrode  cable  device  from  class  I  into 
class  n.  The  agency  is  taking  this  action 
because  the  new  information  shows  that 
these  products  present  a  degree  of 
health  risk  to  the  patient  that  cannot  be 
addressed  by  class  I  general  controls. 
The  agency  established  a  performance 
standard  for  electrode  lead  wires  and 
patient  cables  to  prevent  electrical 
connections  between  patients  and  - 
electrical  power  sources.  FDA  believes 
the  cardiopulmonary  bypass  accessory 
equipment,  the  ac-powered  goniometer, 
and  the  electrode  cable  shoiUd  be 
reclassified  into  class  11  because  special 
controls  in  addition  to  general  controls, 
provide  reasonable  assurance  of  safety 
and  effectiveness  of  the  device,  and 
there  is  sufficient  information  to 
establish  special  controls  to  provide 
such  assurance. 

VI.  Summary  of  Data  Upon  Which  the 
Reclassification  is  Based 

FDA  believes  that,  in  order  to 
eliminate  the  risk  of  macro  shock  and 
electrocution  in  the  future,  a  mandatory 
performance  standard  must  apply  to  all 
electrode  lead  wires  and  patient  cables 
intended  for  use  with  medical  devices. 
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Based  on  the  available  information, 
FDA  believes  that  the  special  controls 
discussed  below  are  capable  of 
providing  reasonable  assurance  of  the 
safety  and  effectiveness  of  the 
cardiopulmonary  bypass  accessory 
equipment  that  involves  an  electrical 
connection  to  the  patient,  the 
goniometer  device,  and  the  electrode 
cable  with  regard  to  the  identified  risks 
to  health  of  these  devices. 

Vn.  Special  Controls 

In  addition  to  general  controls,  FDA 
believes  that  the  special  controls 
identified  in  this  document  are  adequate 
to  control  the  risks  to  health  described 
for  these  devices.  (1)  On  May  9, 1997, 
FDA  issued  a  final  rule  establishing  a 
performance  standard  for  electrode  lead 
wires  and  patient  cables.  The  agency 
determined  that  the  performance 
standard  is  needed  to  prevent  electrical 
connections  between  patients  and 
electrical  power  sources.  (2)  Based  on 
the  available  information,  FDA  also 
identified  a  guidance  dociunent 
entitled.  "Guidance  on  the  Performance 
Standard  for  Electrode  Lead  Wires  and 
Patient  Cables."  The  guidance  provides 
information  on  electnxnition  hazards 
posed  by  unprotected  patient  electrical 
connectors.  The  guidance  is  intended  to 
help  afiiected  parties  understand  the 
steps  needed  to  achieve  compliance 
with  the  performance  standard  for 
electrode  lead  wires  and  patient  cables. 

Since  May  11, 1998,  electrode  lead 
wires  or  patient  cables  have  been 
reqiiired  to  comply  with  the  ECG  Cables 
and  Lead  Wires.  ANSI/AAMI  EC  53- 
1995  standard  if  they  are  intended  for 
use  with  any  of  the  following  devices: 

(1)  Breathing  frequency  monitors, 

(2)  Ventilatory  effort  monitors  (Apnea 
detectors), 

(3)  Electrocardiographs  (ECG's), 

(4)  Radio  frequency  physiological 
signal  transmitters  and  receivers, 

(5)  Cardiac  monitors, 

(6)  Electrocardiograph  electrodes 
(including  pre- wired  ECG  electrodes), 

(7)  Patient  transducer  and  electrode 
cablffs  (including  connectors). 

(8)  Medical  magnetic  tape  recorders 


(e.g.  Holter  monitors), 
(9). 


I  Anhythmia  detectors  and  alarms, 
(10)  Telephone  Electrocardiograph 
transmitters  and  receivers. 

Manufticturers  and  users  had  an 
additional  2  years  to  prepare  for  the 
second  phase  of  implementation  of  the 
standard.  Beginning  on  May  9,  2000, 
any  electrode  lead  wire  or  patient  cable 
lead  intended  for  use  with  any  medical 
device  must  comply  with  the  standard. 

The  performance  standard 
incorporates  the  specific  requirements 
of  international  standard.  IEC-60601, 


clause  56.3(c),  which  requires  leads  to 
be  constructed  in  such  a  manner  as  to 
preclude  patient  contact  with  hazardous 
voltages  or,  for  certain  devices,  contact 
with  electrical  ground.  Design  changes 
and  labeling  changes  need  to  be 
considered  by  manufacttuers  and 
importers  of  these  devices. 

Adapters  can  be  used  to  convert 
devices  already  in  the  marketplace  so 
they  can  accept  electrode  wires  and 
patient  cables  that  comply  with  the  new 
performance  standard. 

Vm.  Exemption  from  Premarket 
Notification 

A.  FDA  is  proposing  to  exempt  these 
devices  from  premarket  notification. 

On  November  21. 1997,  the  President 
signed  into  law  FDAMA  (Public  Law 
105-115).  Section  206  of  FDAMA,  in 
part,  added  a  new  section  510(m)  to  the 
act  (21  U.S.C-  360(m).  Section  510(m)(l) 
of  the  act  requires  FDA,  within  60  days 
after  enactment  of  FDAMA,  to  publish 
in  the  Federal  Register  a  list  of  each 
type  of  class  II  device  that  does  not 
require  a  report  imder  section  510(k)  of 
the  act  (21  U.S.C.  360(k))  to  provide 
reasonable  assiuance  of  safety  and 
effectiveness.  Section  510(m)  of  the  act 
further  provides  that  a  510(k)  will  no 
longer  be  required  for  these  devices 
upon  the  date  of  publication  of  the  list 
in  the  Federal  Register.  FDA  published 
that  list  in  the  Federal  Register  of 
January  21, 1998  (63  FR  3142). 

Section  510(m)(2)  of  the  act  provides 
that  1  day  after  the  date  of  publication 
of  the  list  under  section  510(m)(l)  of  the 
act,  FDA  may  exempt  a  device  on  its 
own  initiative  or  upon  petition  of  an 
interested  person,  if  FDA  determines 
that  a  510(k)  is  not  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

FDA  has  determined  that,  for  the 
devices  proposed  for  class  n  in  this  rule, 
the  special  controls  along  with  general 
controls  other  than  premarket 
notification  will  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  these  devices.  Therefore,  FDA  is 
proposing  to  exempt  these  devices  from 
the  premarket  notification  requirements 
subject  to  the  applicable  limitations  on 
exemptions. 

B.  Certain  cardiopulmonary  bypass 
equipment  will  remain  in  class  I 

FDAMA  also  added  a  new  section 
510(1)  to  the  act  which  provides  that  a 
class  I  device  is  exempt  from  the 
premarket  notification  requirements 
under  section  510(k)  of  the  act,  unless 
the  device  is  intended  for  a  use  which 
is  of  substantial  importance  in 
preventing  impairment  of  hiunan  health 


or  it  presents  a  potential  imreasonable 
risk  of  illness  or  injury.  FDA  refers  to 
the  devices  that  meet  these  criteria  as 
"reserved." 

In  the  Federal  Register  of  February  2, 
1998  (63  FR  5387),  FDA  published  a  list 
of  devices  it  considered  reserved  and 
that  require  premarket  notification  and 
a  list  of  devices  it  believed  met  the 
exemption  criteria  in  FDAMA.  FDA 
invited  comments  on  the  February  2, 
1998,  notice. 

In  the  Federal  Register  of  November 
12, 1998  (63  FR  63222),  after  reviewing 
the  comments  submitted  on  the 
February  2, 1998,  Federal  Register 
notice,  FDA  proposed  to  designate 
which  devices  require  premarket 
notification,  and  which  are  exempt, 
subject  to  limitations,  under  notice  and 
comment  rulemaking  proceedings  under 
new  section  510(1).  One  comment  on  the 
proposed  rule  stated  that,  for 
cardiopi'imonary  bypass  accessory 
equipment,  the  "reserved"  designation 
shoidd  be  limited  to  accessory 
equipment  that  involves  an  electrical 
connection  to  the  patient.  FDA  agrees 
with  this  comment  and  intends  to 
change  the  final  rule  on  exemptions 
from  premarket  notification  to  adopt 
this  comment.  In  this  proposed  nde, 
FDA  is  stating  that  cardiopulmonary 
bypass  accessory  equipment  that  does 
not  involve  electrical  connection  to  the 
patient  is  a  class  I  device  and  is  exempt 
from  the  premarket  notification 
requirements. 

IX.  E£GBCtiTe  Date 

FDA  proposes  that  any  final  rule  that 
may  issue  based  on  this  proposal 
become  effective  30  days  after  its  date 
of  publication  in  the  Federal  Register. 

X.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

XI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  imder  Executive  Order 
12866,  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Public 
Xaw  104-121)),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
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s  I  iproaches  that  maximize  net  benefits 
(Kicluding  potential  economic, 

vironmental,  public  health  and  safety 
d  other  advantages,  distributive 
pacts,  and  equity).  The  agency 
lieves  that  this  proposed  rule  is 
insistent  with  the  regulatory 
ilosophy  and  principles  identified  in 
t|ie  Executive  Order.  In  addition,  the 
posed  rule  is  not  a  significant 
ulatory  action  as  defined  by  the 
ecutive  Order  and  so  is  not  subject  to 
ew  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
uires  agencies  to  analyze  regulatory 
tions  that  would  minimize  any 

ificant  impact  of  a  rule  on  small 
titles.  Based  on  the  May  9,  1997  (62 
25477),  Federal  Register,  a  final  rule 
s  issued  establishing  a  performance 
sjt&ndard  for  electrode  lead  wires  and 
dntient  cables,  which  included  and 
an  iplied  to  the  cardiopulmonary  bypass 
apcessory  equipment  that  involves  an 
ejlfcctrical  connection  to  the  patient,  the 
niometer,  and  the  electrode  cable.  The 
A's  analysis  determined  that  the 
position  of  the  performance  standard 
uld  not  have  a  significant  economic 
pact  on  a  substantial  number  of  small 
[titles.  This  reclassification,  if 

ized,  will  have  no  economic  effect 
er  than  the  imposition  of  this 
dard.  In  addition,  the  proposed  rule, 
if  {finalized,  will  not  impose  costs  of 
$100  million  or  more  on  either  the 
piiivate  sector  or  state,  local,  and  tribal 
^  verrunents  in  the  aggregate,  and         ' 
t|ierefore  a  summary  statement  or 
s^alysis  under  section  202  (a)  of  the 
I  'i  ifunded  Mandates  Reform  Act  of  1995 
ii ;  not  reqiiired. 

3  ]  I.  Paperwork  Reduction  Act  of  1995 

A  has  tentatively  determined  that 
s  proposed  rule  contains  no 
lections  of  information.  Therefore, 
larance  fi-om  the  Office  of 
M^agement  and  Budget  under  the 
F  ^perwork  Reduction  Act  of  1995  is  not 
r  jquired. 

lull.  Submission  of  Comments 

I  Interested  persons  may,  on  or  before 
>  ^veraber  8  1999,  submit  to  the  Dockets 
N  [hnagement  Branch  (address  above) 
V  Titten  comments  regarding  this 
pji  oposal.  Two  copies  of  any  comments 
a  r )  to  be  submitted,  except  that 
ii  1  lividuals  may  submit  one  copy. 
CJ^nmients  are  to  be  identified  with  the 
ket  number  found  in  brackets  in  the 
ding  of  this  document.  Received 
nts  may  be  seen  in  the  office 
ati^ove  between  9  a.m.  and  4  p.m., 
Mbnday  through  Friday. 


List  of  Subjects  in  21  CTR  Parts  870, 
888,  and  890 

Medical  Devices. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  870,  888,  and  890  be 
amended  as  foUows: 

PART  870— CARDIOVASCULAR 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  870  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  371. 

2.  Section  870.4200  is  revised  to  read 
as  follows: 

§870.4200    CaitKopulmonary  bypass 
acceMory  aquipment 

(a)  Identification.  Cardiopulmonary 
bypass  accessory  equipment  is  a  device 
that  has  no  contact  with  blood  and  that 
is  used  in  the  cardiopulmonary  bypass 
circuit  to  support,  adjoin,  or  connect 
components,  or  to  aid  in  the  setup  of  the 
extracorporeal  line,  e.g.,  an  oxygenator 
moimting  bracket  or  system-priming 
equipment. 

(b)  Classification.  (1)  Class  I.  The 
device  is  classified  as  class  I  if  it  does 
not  involve  an  electrical  connection  to 
the  patient.  The  device  is  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  870.9. 

(2)  Class  n  (special  controls).  The 
device  is  classified  as  class  II  if  it 
involves  an  electrical  connection  to  the 
patient.  The  special  controls  are  as 
follows: 

(1)  The  performance  standard  under 
part  898  of  this  chapter  and 

(2)  The  guidance  docimient  entitled, 
"Guidance  on  the  Performance  Standard 
for  Electrode  Lead  Wires  and  Patient 
Cables."  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  870.9. 

PART  88»— ORTHOPEDIC 
DIAGNOSTIC  DEVICES 

3.  The  authority  citation  for  21  CFR 
part  888  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e. 
360).  371. 

4.  Section  888.1500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§888.1500    Goniometer. 

***** 

(b)  Classification.  Class  II  (special 
controls).  The  special  controls  consist 
of: 

(1)  The  performance  standard  under 
part  898  of  this  chapter  and 


(2)  The  guidance  entitled,  "Guidance 
on  the  Performance  Standard  for 
Electrode  Lead  Wires  and  Patient 
Cables."  This  device  is  exempt  from  the 
premarket  notification  procedures  of 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  888.9. 

PART  890— PHYSICAL  MEDICINE 
PROSTHETIC  DEVICES 

5.  The  authority  citation  for  21  CFR 
part  890  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360.  agOc.  360e. 
360],  371.  *• 

6.  Section  890.1175  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.1175    ElMnroda  cable. 

***** 

(b)  ClusitiCcuUuu.  Class  II  (ttpvcial 
controls).  The  special  controls  consist 
of: 

(1)  The  performance  standard  under    ^ 
part  898  of  this  chapter  and 
-  (2)  The  gviidance  document  entitled, 
"Guidance  on  the  Performance  Standard 
for  Electrode  Lead  Wires  apd  Patient 
Cables."  This  device  u  exempt  from  the 
premarket  notification  procedures  of 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  890.9. 

Dated:  July  25. 1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  99-20357  Filed  8-6-99;  8:45  am) 
SajJNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 06527-98] 
RIN  1545-AW22 

Capltat  Gains,  Partnership,  Subchafiter 
S,  and  Trust  Provisions 

AGENCY:  hitemal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  sales  or 
exchanges  of  interests  in  partnerships,  S 
corporations,  and  trusts.  The  proposed 
regulations  interpret  the  look-through 
provisions  of  section  1(h),  added  by 
section  311  of  the  Taxpayer  Relief  Act 
of  1997  and  amended  by  sections  5001 
and  6005(d)  of  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998,  and  explain  the  rules  relating  to 
the  division  of  the  holding  period  of  a 
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partnership  interest.  The  proposed 
regulations  affect  partnerships,  partners, 
S  corporations,  S  corporation 
shareholders,  trusts,  and  trust 
beneficiaries. 

DATES:  Written  comments  must  be 
received  by  November  8, 1999.  Requests 
to  speak  and  oudines  of  topics  to  be 
discussed  at  the  public  hearing 
scheduled  for  November  18, 1999,  must 
be  received  by  October  28, 1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-106527-98), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
106527-98).  Courier's  Desk.  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 
tax__reg8/regslist.html.  The  public 
hearing  will  be  held  in  room  3411. 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW,  Washington, 
DC. 

FOR  RIRTHER  MFORMATKNI  CONTACT: 
Conconing  the  proposed  regulations, 
Jeanne  SulQvan  (202)  622-3050; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  LaNita  VanDyke  (202)  622- 
7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION 

Paperwork  ReducUoD  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)). 

Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Afiiairs,  Washington,  DC 
20503,  with  copies  to  the  IRS.  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP. 
Washington,  DC  20224.  Comments  on 
the  collections  of  information  should  be 
received  by  October  8, 1999.  Comments 
are  specffically  requested  concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  collections  will 
have  a  practical  utility; 


The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collections  of  information  in 
these  proposed  regulations  are  in 
§  l.l(h)-l(e).  This  information  is 
required  by  the  IRS  to  implement 
section  311  of  the  Taxpayer  Relief  Act 
of  1997,  as  amended  by  die  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998.  The  collections  of 
information  are  required  to  provide 
information  to  the  IRS  regarding  the 
capital  gain  attributable  to  collectibles 
and  section  1250  property  held  by  a 
partnership  when  a  partner  sells  or 
exchanges  an  interest  in  that 
partnership  and  the  capital  gain 
attributable  to  collectibles  when  a 
shareholder  sells  or  exchanges  an 
interest  in  an  S  corporation  or  a  trust 
beneficiary  sells  or  exchanges  an 
interest  in  a  trust.  This  information  will 
be  used  to  verify  compliance  with 
section  1(h)  and  to  determine  that  the 
tax  on  capital  gains  has  been  computed 
correctly.  The  collection  of  information 
is  mandatory.  The  likely  respondents 
are  individuals  and  businesses. 

Respondent  taxpayers  provide 
information  by  attaching  a  statement  to 
the  appropriate  tax  return.  The  biirden 
for  this  requirement  is  reflected  in  the 
burden  estimates  for:  Form  1040,  U.S. 
Individual  Income  Tax  Return;  Form 
1065.  U.S.  Partnership  Return  of 
Income;  Form  1041,  U.S.  Income  Tax 
Retiun  for  Estates  and  Trusts;  and  Form 
1120S,  U.S.  Income  Tax  Retxun  for  an  S 
Corporation.  The  estimated  burden  of 
information  collection  for  the  statement 
required  is  10  minutes. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 


Background 

This  dociunent  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  relating  to 
taxation  of  capital  gains  in  the  case  of 
sales  or  exchanges  of  interests  in 
partnerships,  S  corporations,  and  trusts. 
The  Taxpayer  Relief  Act  of  1997,  Public 
Law  105-34,  111  Stat.  788,  831  (1997 
Act),  amended  section  1(h)  of  the 
Internal  Revenue  Code  to  reduce  the 
maximum  statutory  tax  rates  for  long- 
term  capital  gains  of  individuals  in 
general.  Certain  technical  corrections 
and  other  amendments  to  section  1(h) 
were  enacted  as  part  of  the  Internal 
Revenue  Service  Restructiuing  and 
Reform  Act  of  1998,  Public  Law  105- 
206, 112  Stat.  685.  787.  800  (1998  Act). 

Section  1(h)  provides  that 
intermediate  level  rates  apply  to  long- 
term  capital  gains  from  certain 
transactions,  such  as  sales  or  exchanges 
of  collectibles,  section  1202  stock  (with 
respect  to  a  portion  of  the  gain),  and 
section  1250  property  with  gain 
attributable  to  straight-line  depreciation. 
Section  l(h)(ll)  provides  authority  to 
the  Secretary  to  issue  such  regulations 
as  are  appropriate  to  apply  these  rules 
in  the  case  of  sales  or  exchanges  by 
pass-thru  entities  and  of  interests  in 
pass-thru  entities.  This  dociunent 
provides  rules  for  sales  or  exchanges  of 
interests  in  partnerships.  S  corporations, 
and  trusts.  This  document  also  provides 
rules  relating  to  dividing  the  holding 
period  of  a  partnership  interest 

Explanation  of  Provisions 

In  general,  prior  to  the  1997  Act. 
individuals  were  taxed  on  capital  gains 
at  the  same  rate  as  ordinary  income, 
except  that  the  rate  for  net  capital  gain 
was  capped  at  28  percent.  The  1997  Act 
provided  for  lower  maximum  rates  of 
taxation  on  gain  from  the  sale  or 
exchange  of  certain  types  of  property. 
As  amended  by  the  1998  Act,  section 
1(h)  currentiy  provides  for  maximum 
capital  gains  rates  on  the  sale  or 
exchange  of  certain  types  of  property  in 
three  categories:  20-percent  rate  gain, 
25-percent  rate  gain,  and  28-percent  rate 
gain.  Twenty  percent  rate  gain  is  net 
capital  gain  from  the  sale  or  exchange  of 
capital  assets  held  for  more  than  one 
year,  reduced  by  the  sum  of  25-percent 
rate  gain  and  28-percent  rate  gaiiL 
Twenty-five  percent  rate  gain  is  limited 
to  unrecaptured  section  1250  gain. 
Unrecaptured  section  1250  gain  is  the 
amount  of  long-term  capital  gain  (not 
otherwise  treated  as  ordinary  income) 
which  would  be  treated  as  ordinary 
income  if  section  1250(b)(1)  included  all 
depreciation  and  the  applicable 
percentage  under  section  1250(a)  were 
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■  00  percent,  reduced  by  any  net  loss  in 
1  he  28-percent  rate  gain 
(  ategory.Twenty-eight  percent  rate  gain 
i  s  capital  gains  and  losses  from  the  sale 
( »r  exchange  of  collectibles  (as  defined 
i  n  section  408(m)  without  regard  to 
!  ection  408(m)(3))  held  for  more  than 
one  year,  a  portion  of  the  gain 
attributable  to  the  sale  of  section  1202 
tock,  and  capital  gains  and  losses 
etermined  under  the  rules  of  section 
(h)(13),  reduced  by  net  short-term 
dapital  loss  for  the  taxable  year  and  any 
long-term  capital  loss  carryover  under 
!  ection  1212(bHl)(B). 

( lollectibles  Gain  and  Unrecaptured 
i  taction  1250  Gain 

The  sale  or  exchange  of  an  interest  in 
• .  partnership  with  a  long-term  holding 

eriod  generally  will  result  in  capital 
;ain  in  the  20-percent  rate  gain  category 

the  extent  that  section  751(a)  is  not 
pplicable.  Section  751(a)  generally 

rovides  that  an  amount  received  in 
xchange  for  a  partnership  interest,  to 

e  extent  attributable  to  unrealized 
eivables  and  inventory,  shall  be 
onsidered  as  an  amount  realized  from 

e  sale  or  exchange  of  property  other 
tlian  a  capital  asset.  Section  1250 
I  iroperty  is  treated  as  an  unrealized 
I  eceivable  for  purposes  of  section  751  to 
t  tie  extent  of  the  amount  that  would  be 
treated  as  gain  to  which  section  1250(a) 
\  trould  apply. 

The  sale  or  exchange  of  stock  in  an  S 
c  orporation  with  a  long-term  holding 
period  generally  will  result  in  gain  or 
less  in  the  20-percent  rate  gain  category, 
unless  an  exception  to  capital  gain 
treatment  applies.  Certain  of  those 
flxceptions  are  provided  in  sections  304, 
i06,  341,  and  1254. 

The  sale  or  exchange  of  an  interest  in 
^  trust  with  a  long-term  holding  period 
ienerally  will  result  in  gEiin  or  loss  in 

e  20-percent  rate  gain  category. 

owever,  if  the  transferor  is  treated  as 

e  owner  of  the  portion  of  the  trust 
attributable  to  an  interest  imder  sections 
f  73  through  679,  the  transferor  is 
t  reated  as  transferring  an  undivided 
i  iterest  in  the  assets  of  the  trust  rather 
than  an  interest  in  the  trust  itself. 

Effective  for  taxable  years  ending  after 

ay  6, 1997,  when  an  interest  in  a 
artnership,  an  S  corporation,  or  a  trust 

eld  for  more  than  one  year  (or  more 

an  18  months  during  certain  periods 
ih  1997)  is  sold  or  exchanged,  section 
1  (h)  provides  special  treatment  for 
'jcollectibles  gain"  in  property  held  by 

partnership,  S  corporation,  or  trust 
^d  for  "section  1250  capital  gain"  in 
[  roperty  held  by  a  partnership. 
5  pecifically,  section  1(h)(6)(B)  provides 
t  lat  any  gain  from  the  sale  of  an  interest 
i  1  a  partnership.  S  corporation,  or  trust 


which  is  attributable  to  unrealized 
appreciation  in  the  value  of  collectibles 
shall  be  treated  as  gain  from  the  sale  or 
exchange  of  a  collectible,  applying  rules 
similar  to  section  751(a)  to  determine 
the  amount  of  the  gain.  In  addition, 
under  section  1(h)(7)(A)  (in  conjunction 
with  sections  751(a)  and  (c)),  the 
amount  of  long-term  capital  gain  (not 
otherwise  treated  as  ordinary  income 
under  section  751(a))  that  would  be 
treated  as  ordinary  income  under 
section  751(a)  if  section  1250  applied  to 
all  depreciation  (section  1250  capital 
gain)  must  be  taken  into  accoimt  in 
computing  unrecaptured  section  1250 
gain  when  an  interest  in  a  partnership 
(with  a  holding  period  of  more  than  one 
year,  or  more  than  18  months  during 
certain  periods  in  1997)  is  sold  or 
exchanged.  See  H.  Rep.  No.  105-356, 
105th  Cong.  1st  Sess.  (1997),  at  16,  fn. 
11;  S.  Rep.  No.  105-174,  105th  Cong.  2d 
Sess.  (1998),  at  149,  fri.  65. 

The  proposed  regulations  provide 
guidance  with  respect  to  the  application 
of  these  rules  to  a  sale  or  exchange  of 
an  interest  in  a  partnership,  S 
corporation,  or  trust  holding  assets  with 
collectibles  gain  and  a  partnership 
holding  assets  with  section  1250  capital 
gain.  Generally,  the  amoimt  of  such  gain 
is  determined  by  reference  to  the  gain 
that  would  be  allocated  to  the  selling 
partner,  shareholder,  or  beneficiary  (to 
the  extent  attributable  to  the  portion  of 
the  transferred  interest  that  is  subject  to 
long-term  capital  gain)  if  the 
partnership,  S  corporation,  or  trust  had 
sold  all  of  its  collectibles  or  if  the 
partnership  had  sold  all  of  its  section 
1250  property  in  a  fully  taxable 
transaction  immediately  before  the 
transfer  of  the  partnership,  S 
corporation,  or  trust  interest.  Special 
rules  are  provided  where  the  partner,  S 
corporation  shareholder,  or  trust 
beneficiary  recognizes  less  than  all  of 
the  gain  upon  the  sale  or  exchange  of  its 
interest. 

hi  addition,  for  purposes  of  applying 
section  1(h)(7)(B),  which  provides  that  a 
taxpayer's  uiuecaptiu-ed  sectien  1250 
gain  cannot  exceed  the  taxpayer's  net 
section  1231  gain,  gain  from  the  sale  of 
a  partnership  interest  that  results  in 
section  1250  capital  gain  is  not  treated 
as  section  1231  gain  even  if  section  1231 
could  apply  to  the  disposition  of  the 
underlying  partnership  property. 
Although  section  1(h)(7)  (in 
combination  with  section  751)  applies  a 
limited  look-thru  rule  for  purposes  of 
determining  the  capital  gain  rate 
applicable  to  the  sale  of  a  partnership    ~ 
interest,  no  similar  look-thru  rule 
applies  for  purposes  of  applying  section 
1231.  Anomalous  results  would  follow 
if  section  1250  capital  gain  derived  from 


the  sale  of  a  partnership  interest  were 
treated  as  section  1231  gain  for  purposes 
of  applying  the  limitation  in  section 
1(h)(7)(B)  but  not  for  purposes  of 
actually  applying  section  1231. 

Determination  of  Holding  Period  in  a 
Partnership 

In  view  of  the  long-established 
principle  that  a  partner  has  a  single 
basis  in  a  partnership  interest  (see  Rev. 
Rul.  84-53  (1984-1  C.B.  159)),  there  is 
some  confusion  under <s:urrent  law  as  to 
how  the  principles  of  section  1223 
apply  to  the  sale  of  an  interest,  or  a 
portion  of  an  interest,  in  a  partnership. 
The  proposed  regulations  provide  rules 
relating  to  the  allocation  of  a  divided 
holding  period  with  respect  to  an 
interest  in  a  partnership.  These  rules 
generally  provide  that  the  holding 
period  of  a  partnership  interest  will  be 
divided  if  a  partner  acquires  portions  of 
an  interest  at  different  times  or  if  an 
interest  is  acquired  in  a  single 
transaction  that  gives  rise  to  different 
holding  periods  under  section  1223.  The 
holding  period  of  a  portion  of  a 
partnership  interest  shall  be  determined 
based  on  a  fraction  that  is  equal  to  the 
fair  market  value  of  the  portion  of  the 
partnership  interest  to  which  the 
holding  period  relates  (determined 
immediately  after  the  acquisition)  over 
the  fair  market  value  of  the  entire 
partnership  interest.  A  seUing  partner 
may  use  the  actual  holding  period  of  the 
portion  of  a  partnership  interest  sold  if 
the  partnership  is  a  "publicly  traded 
partnership"  (as  defined  under  section 
7704(b)),  the  partnership  interest  is 
divided  into  identifiable  units  with 
ascertainable  holding  periods,  and  the 
selling  partner  can  identify  the  portion 
of  the  interest  transferred.  Otherwise, 
the  holding  period(s)  of  the  transferred 
interest  must  be  divided  in  the  same 
ratio  as  the  holding  period(s)  of  the 
partner's  entire  partnership  interest. 

These  proposed  regulations  do  not 
contain  a  specific  anti-abuse  rule 
regarding  holding  periods.  However, 
there  may  be  situations  where  taxpayers 
will  attempt  to  undertake  abusive 
transactions  using  the  rules  in  these 
regulations.  For  instance,  taxpayers  may 
attempt  to  shift  gain  from  property  with 
a  short-term  holding  period  to  property 
with  a  long-term  holding  period  by 
contributing  the  short-term  property  to 
a  partnership  and  selling  the 
partnership  interest.  Because  the  basis 
of  a  partnership  interest  cannot  be 
segregated  to  a  portion  of  an  interest, 
basis  in  the  portion  of  a  partnership 
interest  with  a  long-term  holding  period 
could  reduce  gain  attributable  to  the 
portion  of  a  partnership  interest  with  a 
short-term  holding  period  in  situations 
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where  such  interest  was  recently 
received  in  exchange  for  contributed 
short-term  capital  gain  property.  In 
appropriate  situations,  the  IRS  may 
attack  such  abusive  transactions  imder  a 
variety  of  judicial  doctrines,  including 
substance  over  form  or  step  transaction, 
or  under  §  1.701-2  of  the  regidations. 

Proposed  EtEective  Date 

The  amendments  are  proposed  to  be 
effective  for  all  transfers  of  interests  in 
a  partnership,  S  corporation,  or  trust 
and  for  aU  distributions  from  a 
partnership  on  or  after  the  date  the 
regulations  are  published  as  final 
regulations  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Pursuant  to  section  7805(f),  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  facts 
that:  (1)  the  time  required  to  prepare 
and  file  the  statement  is  minimal 
(currently  estimated  at  10  minutes  per 
statement);  and  (2)  it  is  anticipated  that, 
as  a  result  of  these  regulations,  small 
entities  will  file  no  more  than  one 
statement  per  year.  Fiuthermore, 
taxpayers  will  have  to  respond  to  the 
requests  for  information  contained  in 
§  l.l(h)-l(e)  only  if  there  is  a  sale  or 
exchange  of  an  interest  in  a  partnership, 
an  S  corporation,  or  a  trust  that  holds 
certain  property.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6)  is  not  required. 

Coniments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies]  that  are  submitted 
timely  to  the  IRS.  The  IRS  and  Treasury 
request  comments  on  the  clarity  of  the 
proposed  rule  and  how  it  may  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  November  18, 1999,  beginning  at  1 
p.m.  in  room  3411  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Ehie  to 


building  security  procedures,  visitors 
must  enter  at  the  10th  Street  entrance, 
located  between  Constitution  and 
Pennsylvania  Avenues,  NW.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  request  to  speak  and  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  October  28, 
1999.  A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
prepared  aiter  the  deadline  for  receiving 
ouUines  has  passed.  Copies  of  the 
agenda  will  be  available  bee  of  charge 
at  the  hearing. 

Drafting  Information.  The  principal 
author  of  these  proposed  regulations  is 
Jeanne  Sullivan.  Office  of  the  Assistant 
Chief  Coimsel  (Passthroughs  and 
Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Sul^ects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1-4NCOME  TAXES 

PARAGRAPH  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

PAR.  2.  SECTKm  1.1(HH  IS  ADDED  TO 
READ  AS  FOUOWS: 

S 1 .1  (hH    Capital  gains  loolc-througti  rule 
for  sales  or  sxchanges  of  interests  in  a 
partTMrsliip,  S  corporation,  or  trust 

(a)  In  general.  When  an  interest  in  a 
partnership  held  for  more  than  one  year 
is  sold  or  exchanged,  the  transferor  may 
recognize  ordinary  income  (e.g.,  section 
751(a)),  collectibles  gain,  section  1250 
capital  gain,  and  residual  long-term 
capital  gain  or  loss.  When  stock  in  an  S 
corporation  held  for  more  than  one  year 


is  sold  or  exchanged,  the  transferor  may 
recognize  ordinary  income  (e.g., 
sections  304.  306,  341,  1254), 
collectibles  gain,  and  residual  long-term 
capital  gain  or  loss.  When  an  interest  in 
a  trust  held  for  more  than  one  year  is 
sold  or  exchanged,  a  transferor  who  is 
not  treated  as  the  owner  of  the  portion 
of  the  trust  attributable  to  the  interest 
sold  or  exchanged  (sections  673  through 
679)  (a  non-grantor  transferor)  may 
recognize  collectibles  gain  and  residual 
long-term  capital  gain  or  loss. 

(b)  Look-tnrougn  capital  gain — (1)  In 
general.  Look-through  capital  gain  is  the 
share  of  collectibles  gain  allocable  to  an 
interest  in  a  partnership,  S  corporation, 
or  trust,  plus  the  share  of  section  1250 
capital  gain  allocable  to  au  interest  in  a 
partnership,  determined  under 
paragraphs  (b)(2)  and  (3)  uf  this  sucliuu. 

(2)  Collectibles  gain  and  collectibles 
7oss— (i)  Definitions.  For  purposes  of 
this  section,  collectibles  gain  and 
collectibles  loss  mean  gain  or  loss, 
respectively,  from  the  sale  or  exchange 
of  a  collectible  (as  defined  in  section 
406(m)  without  regard  to  section 
408(m)(3))  that  is  a  capital  asset  held  for 
more  than  1  year,  but  only  to  the  extent 
such  gain  is  taken  into  accoimt  in 
computing  gross  income,  and  such  loss 
is  taken  into  account  in  computing 
taxable  income. 

(ii)  Share  of  collectibles  gain  allocable 
to  an  interest  in  a  partnership,  S 
corporation,  or  trust.  When  an  interest 
in  a  partnership,  S  corporation,  or  trust 
held  for  more  than  one  year  is  sold  or 
exchanged  in  a  transaction  in  which  all 
realized  gain  is  recognized,  the 
transferor  shall  recognize  as  collectibles 
gain  the  amount  of  net  collectibles  gain 
(but  not  net  collectibles  loss)  that  would 
be  allocated  to  that  partner  (taking  into 
account  any  remedial  allocation  imder 
§  1.704-3(d)),  shareholder,  or 
beneficiary  (to  the  extent  attributable  to 
the  portion  of  the  partnership  interest, 
S  corporation  stock,  or  trust  interest 
transferred  that  was  held  for  more  than 
one  year)  if  the  partnership,  S 
corporation,  or  trust  transferred  all  of  its 
collectibles  in  a  fully  taxable  transaction 
immediately  before  the  transfer  of  the 
interest  in  the  partnership,  S 
corporation,  or  trust.  If  less  than  all  of 
the  realized  gain  is  recognized  upon  the 
sale  or  exchange  of  an  interest  in  a 
partnership,  S  corporation,  or  trust,  the 
same  methodology  shall  apply  to 
determine  the  collectibles  gain 
recognized  by  the  transferor,  except  that 
the  partnership,  S  corporation,  or  trust 
shall  be  treated  as  transferring  only  a 
proportionate  amoimt  of  each  of  its 
collectibles  determined  as  a  fi^ction  that 
is  the  amount  of  gain  recognized  in  the 
sale  or  exchange  over  the  amoimt  of 
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i  ain  realized  in  the  sale  or  exchange. 

\  Viih  respect  to  the  transfer  of  an 

L  iterest  in  a  trust,  this  paragraph  applies 

c  nly  to  transfers  by  non-grantor 

t  -ansferors  (as  defined  in  paragraph  (a) 

cjf  this  section). 

(3)  Section  1250  capital  gain — (i) 
Ihfinition.  For  purposes  of  this  section, 
iection  1250  capital  gain  means  the 
jjng-term  capital  gain  (not  otherwise 
:  -eated  as  ordinary  income)  that  would 
:  e  treated  as  ordinary  income  if  section 
l,250(b)(l)  included  all  depreciation  and 
L  le  applicable  percentage  under  section 
1250(a)  were  100  percent. 

(ii)  Share  of  section  1250  capital  gain 
;  llocable  to  interest  in  partnership. 
I  /hen  an  interest  in  a  partnership  held 
)r  more  than  one  year  is  sold  or 
9cchanged  in  a  transaction  in  which  all 
"fealized  gain  is  recognized,  there  shall 
le  taken  into  account  imder  section 
l|(h)(7)(A](i)  in  determining  the  partner's 
i^nrecaptured  section  1250  gain  the 
oimt  of  section  1 250  capital  gain  that 
ould  be  allocated  (taking  into  account 
ly  remedial  allocation  under  §  1.704- 
d))  to  that  partner  (to  the  extent 
ibutable  to  the  portion  of  the 

lership  interest  transferred  that  was 
Id  for  more  than  one  year)  if  the 

ership  transferred  all  of  its  section 
50  property  in  a  fully  taxable 
ansaction  immediately  before  the 
ansfer  of  the  interest  in  the 

ership.  If  less  than  all  of  the 
alized  gain  is  recognized  upon  the  sale 
exchange  of  an  interest  in  a 
ership,  the  same  methodology 
apply  to  determine  the  section 
50  gain  recognized  by  the  transferor, 
jtccept  that  the  partnership  shall  be 
ieated  as  transferring  only  a 
proportionate  amount  of  each  section 
1250  property  determined  as  a  fraction 
at  is  the  amount  of  gain  recognized  in 
e  sale  or  exchange  over  the  amoimt  of 
dn  realized  in  the  sale  or  exchange, 
(iii)  Limitation  with  respect  to  net 
ction  1231  gain.  In  determining  a 
'ansferor  partner's  net  section  1231 

(as  defined  in  section  1231(c)(3)) 
T  purposes  of  section  1(h)(7)(B),  the 
feror  partner's  allocable  share  of 
ion  1250  capital  gain  in  partnership 
perty  shall  not  be  treated  as  section 
31  gain,  regardless  of  whether  the 
Partnership  property  is  used  in  the  trade 
IT  business  (as  defined  in  section 
1231(b)). 
(c)  Residual  long-term  capital  gain  or 
>ss.  The  amount  of  residual  long-term 
pital  gain  or  loss  recognized  by  a 

er,  shareholder  of  an  S  corporation, 
beneficiary  of  a  trust  on  account  of 
e  sale  or  exchange  of  an  interest  in  a 

ership,  S  corporation,  or  trust  shall 
ual  the  amount  of  long-term  capital 
in  or  loss  that  the  partner  would 


recognize  under  section  741,  that  the 
shareholder  woidd  recognize  upon  the 
sale  or  exchange  of  stock  of  an  S 
corporation,  or  that  the  beneficiary 
would  recognize  upon  the  sale  or 
exchange  of  an  interest  in  a  trust  (pre- 
look-through  long-term  capital  gain  or 
loss)  minus  the  amount  of  long-term 
capital  gain  determined  under 
paragraph  (b)  of  this  section  (look- 
through  capital  gain). 

(d)  Special  rule  for  tiered  entities.  In 
determining  whether  a  partnership,  S 
corporation,  or  trust  has  collectibles 
gain  and  whether  a  partnership  has 
section  1250  capital  gain,  such 
partnership,  S  corporation,  or  trust  shall 
be  treated  as  owning  its  proportionate 
share  of  the  property  of  any  partnership, 
S  corporation,  or  trust  in  which  it  owns 
an  interest,  either  directly  or  indirectly 
through  a  chain  comprised  exclusively 
of  such  entities. 

(e)  Notification  requirements.  Rules 
similar  to  those  that  apply  to  the 
partners  and  the  partnership  under 
section  751(a)  shall  apply  in  the  case  of 
sales  or  exchanges  of  interests  in  a 
partnership,  S  corporation,  or  trust  that 
holds  property  with  collectibles  gain 
and  in  the  case  of  sales  or  exchanges  of 
interests  in  a  partnership  that  holds 
property  with  section  1250  capital  gain. 
See§1.751-l(a)(3). 

(f)  Examples.  The  following  examples 
illustrate  the  requirements  of  this 
section: 

Example  J .  Collectibles  gain,  [i]  A  and  B 
are  equal  partners  in  a  personal  service 
partnership  [PRS).  B  transfers  B's  interest  in 
PRS to  T for $15,000  when  PflSs  balance 
sheet  (reflecting  a  cash  receipts  and 
disbursements  method  of  accounting)  is  as 
follows: 


Assets 

• 

Actuated 
basis 

Market 
value 

Cash  

Loans  owed  to  part- 
nership   * 

Collectibles 

Other  capital  as- 
sets   

$3,000 

10,000 
1,000 

6,000 

$3,000 

10,000 
3,000 

2,000 

Capital  assets 

7,000 
0 

5,000 

Unrealized  receiv- 
ables   

14,000 

Total 

$20,000 

$32,000 

Liabilities  and  capital 

Uabilities r. 

Capital: 
A 

$2,000 
9,000 

$2,000 
15,000 

B 

Total 

9,000 
$20,000 

15,000 
$32,000 

(ii)  At  the  time  of  the  transfer,  B  has  held 
the  interest  in  PRS  for  more  than  one  year, 
and  none  of  the  property  owned  by  PRS  is 
section  704(c)  property.  The  total  amount 
realized  by  B  is  $16,000,  consisting  of  Uie 
cash  received.  $15,000,  plus  $1 ,000.  B's  share 
of  the  partnership  liabilities  assumed  by  T. 
See  section  752.  B's  basis  for  the  partnership 
interest  is  SIO.OOO  ($9,000  plus  $1,000.  B's 
share  of  partnership  liabilities).  B's 
undivided  one-half  interest  in  PRS  includes 
a  one-half  interest  in  the  partnership's 
unrealized  receivables  and  a  one-half  interest 
in  the  partnership's  collectibles. 

(iii)  If  PRS  were  to  sell  all  of  its  section  751 
property  in  a  fully  taxable  transaction 
immediately  prior  to  the  transfer  of  B's 
partnership  interest  to  T,  B  would  be 
allocated  S7,000  of  ordinary  income  from  the 
sale  oiPRS's  unrealized  receivables. 
Therefore,  B  will  recognize  $7,000  of 
ordinary  income  with  rfispert  to  the 
unrealized  receivables.  The  difference 
between  the  amount  of  capital  gain  or  loss 
that  the  partner  would  realize  in  the  absence 
of  section  751  ($6,000)  and  the  amount  of 
ordinary  income  or  loss  determined  under 
§  1.751-l(a)(2)  ($7,000)  is  the  partner's 
capital  gain  or  loss  on  the  sale  of  the 
partnership  interest  under  section  741.  In 
this  case,  the  transferor  has  a  $1 ,000  pre- 
look-through  long-term  capital  loss. 

(iv)  If  PRS  were  to  sell  all  of  its  collectibles 
in  a  fully  taxable  transaction  immediately 
prior  to  the  transfer  of  B's  partnership 
interest  to  T,  B  would  be  allocated  $1,000  of 
collectibles  gain  from  the  sale  of  the 
collectibles.  Therefore,  B  will  recognize 
$1,000  of  collectibles  gain  on  account  of  the 
collectibles  held  by  PRS. 

(v)  The  difference  between  the  transferor's 
pre-look-through  long-term  capital  gain  or 
loss  ( -  $1,000)  and  the  look-through  capital 
gain  determined  under  this  section  ($1 .000) 
is  the  transferor's  residual  long-term  capital 
gain  or  loss  on  the  sale  of  the  partnership 
interest.  Under  these  facts,  B  will  recognize 
a  $2,000  residual  long-term  capital  loss  on 
account  of  the  sale  or  exchange  of  the  interest 
in  PRS. 

Example  2.  Special  allocations.  Assume 
the  same  facts  as  in  Example  1 ,  except  that 
under  the  partnership  agreement,  all  gain 
from  the  sale  of  the  collectibles  is  specially 
allocated  to  B,  and  B  transfers  B's  interest  to 
T  for  $16,000.  All  items  of  income,  gain,  loss, 
or  deduction  of  PRS,  other  than  the 
collectibles  gain,  are  divided  equally  between 
A  and  B.  Under  these  facts.  B's  pre-look- 
through  long-term  capital  gain  would  be  $0. 
If  PRS  were  to  sell  all  of  its  collectibles  in 
a  fully  taxable  transaction  immediately  prior 
to  the  transfer  of  B's  partnership  int'^rest  to 
T,  B  would  be  allocated  $2,00'   if  ullectibles 
gain  from  the  sale  of  the  coUi'lhhIss. 
Therefore,  B  will  recognize  $2,000  of 
collectibles  gain  on  account  of  the 
collectibles  held  by  PRS.  B  also  will 
recognize  $7,000  of  ordinary  income 
(determined  under  §  1.751-l(a)(2))  and  a 
$2,000  long-term  capital  loss  on  account  of 
the  sale  of  B's  interest  in  PRS. 

Example  3.  Net  collectibles  loss  ignored. 
Assume  the  same  facts  as  in  Example  J. 
except  that  the  collectibles  held  by  PRS  have 
an  adjusted  basis  of  $3,000  and  a  fair  market 
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value  of  $1,000,  and  the  other  capital  assets 
have  an  adjusted  basis  of  $4,000  and  a  fair 
maiiet  value  of  $4,000.  If  PRS  were  to  sell 
all  of  its  collectibles  in  a  fully  taxable 
transaction  immediately  prior  to  the  transfer 
of  Fs  partnership  interest  to  T,  B  would  be 
allocated  $1,000  of  collectibles  loss.  Because 
none  of  the  gain  from  the  sale  of  the  interest 
in  PRS  is  attributable  to  unrealized 
appreciation  in  the  value  of  collectibles  held 
by  PRS,  the  net  loss  in  collectibles  held  by 
PRS  is  not  recognized  at  the  time  B  transfers 
the  interest  in  PRS.  B  will  recognize  $7,000 
of  ordinary  income  (determined  under 
§  1.7Sl-l(a)(2))  and  a  $1,000  long-term 
capital  loss  on  account  of  the  sale  of  Fs 
interest  in  PRS. 

Example  4.  Collectibles  gain  inan  S 
corporation,  (i)  A  corporation  (X)  has  always 
been  an  S  corporation  and  is  owned  by 
individuals  A,  B,  and  C.  In  1996.  X  invested 
in  antiques.  Subsequent  to  their  purchase, 
the  antiques  appreciated  in  value  by  $300.  A 
owns  one-third  of  the  shares  of  X  stock  and 
has  held  that  stock  for  more  than  one  year. 
A's  adjusted  basis  in  the  X  stock  is  $100.  If 
A  were  to  sell  all  of  the  X  stock  to  T  for  $150, 
A  would  realize  $50  of  pre-look-through 
long-term  capital  gain. 

(ii)  If  >¥  were  to  sell  its  antiques  in  a  fully 
taxable  transaction  immediately  before  the 
transfer  to  T,  A  would  be  allocated  $100  of 
collectibles  gain  on  account  of  the  sale. 
Therefore,  A  will  recognize  $100  of 
collectibles  gain  (look-through  capital  gain) 
on  accoimt  of  the  collectibles  held  by  X. 

(iii)  The  difference  between  the  transferor's 
pre-look-through  long-term  capital  gain  or 
loss  ($50)  and  the  look-through  capital  gain 
determined  under  this  section  ($100)  is  the 
transfsior's  residual  long-term  capital  gain  or 
loss  on  the  sale  of  the  S  corporation  stock. 
Under  these  facts,  A  will  recognize  $100  of 
collectibles  gain  and  a  $50  residual  long-term 
capital  loss  on  account  of  the  sale  of  A's 
interesting 

(g)  Effective  date.  This  section  applies 
to  transfsrs  of  interests  in  partnerships, 
S  corporations,  and  trusts  that  occur  on 
or  after  the  date  these  regulations  are 
pubUshed  as  final  regulations  in  the 
Fednal  RegMer. 

Par.  3.  Section  1.1223-3  is  added  to 
read  as  follows: 

11.1223-3    RulM  relating  to  the  holding 
panooa  Of  paniMfsrap  mncaats. 

(a)  In  general.  A  partner  shall  have  a 
divided  holding  period  in  an  interest  in 
a  partnership  if: 

(1)  The  partner  acquired  portions  of 
an  interest  at  different  times;  or 

(2)  The  partner  acquired  portions  of 
the  partnership  interest  in  exchange  for 
property  transferred  at  the  same  time 
but  resulting  in  different  holding 
periods  determined  imder  section  1223. 

(b)  Accounting  for  holding  periods  of 
an  interest  in  a  partnership.  The  portion 
of  a  partnership  interest  to  which  a 
holding  period  relates  shall  be 
determined  by  reference  to  a  firaction 
that  is  the  fair  market  value  of  the 


portion  of  the  partnership  interest 
received  in  the  transaction  to  which  the 
holding  period  relates  over  the  fair 
market  value  of  the  entire  partnership 
interest  (determined  immediately  after 
the  transaction). 

(c)  Sale  qr  exchange  of  all  or  a  portion 
of  an  interest  in  a  partnership — (1)  Sale 
or  exchange  of  entire  interest  in  a 
partnership.  If  a  partner  sells  or 
exchanges  the  partner's  entire  interest  in 
a  partnership,  any  capital  gain  or  loss 
recognized  shall  be  divided  between 
long-term  and  short-term  capital  gain  or 
loss  in  the  same  proportions  as  the 
holding  period  of  the  interest  in  the 
partnership  is  divided  between  the 
portion  of  the  interest  held  for  more 
than  one  year  and  the  portion  of  the 
interest  held  for  one  year  or  less. 

(2)  Sale  or  exchange  of  a  portion  of  an 
interest  in  a  partnership,  (i)  If  the 
owmership  interest  in  a  publicly  traded 
partnership  (as  defined  imder  section 
7704(b))  is  divided  into  identifiable 
tmits  with  ascertainable  holding 
periods,  and  the  selling  partner  can 
identify  the  portion  of  the  partnership 
interest  transferred,  the  selling  partner 
may  use  the  actual  holding  period  of  the 
portion  transferred. 

(ii)  If  a  partner  has  a  divided  holding 
period  in  a  partnership  interest,  and 
paragraph  (c)(2)(i)  of  this  section  does 
not  apply,  then  the  holding  period  of 
the  transferred  interest  shall  be  divided 
between  long-term  and  short-term 
capital  gain  or  loss  in  the  same 
proportions  as  the  long-term  and  short- 
term  capital  gain  or  loss  that  the 
transferor  partner  would  resdize  if  the 
entire  interest  in  the  partnership  were 
transferred  in  a  fully  taxable  transaction 
immediately  before  the  actual  transfer. 

(d)  Distributions — (1)  In  general.  A 
partner's  holding  period  in  a 
partnership  interest  is  not  affected  by 
distributions  from  the  partnership. 

(2)  Character  of  capital  gain  or  loss 
recognized  as  a  result  of  a  distribution 
from  a  partnership.  If  a  partner  is 
required  to  recognize  capital  gain  or  loss 
as  a  result  of  a  distribution  bom  a 
partnership,  then  the  capital  gain  or  loss 
recognized  shall  be  divided  between 
long-term  and  short-term  capital  gain  or 
loss  in  the  same  proportions  as  the  long- 
term  and  short-term  capital  gain  or  loss 
that  the  distributee  partner  woidd 
realize  if  such  partner's  entire  interest  in 
the  partnership  were  transferred  in  a 
fully  taxable  transaction  immediately 
before  the  distribution. 

(e)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  J.  Division  of  holding  period — 
contribution  of  money  and  a  capital  asset,  (i) 
A  contributes  $5,000  of  cash  and  a 


nondepreciable  capital  asset  A  has  held  for 
two  years  to  a  partnership  [PRS)  for  a  50% 
interest  in  PRS.  A's  basis  in  the  capital  asset 
is  $5,000,  and  the  fair  market  value  of  the 
asset  is  $10,000.  After  the  exchange,  A's  basis 
in  A's  interest  in  PRS  is  $10,000,  and  the  fair 
market  value  of  the  interest  is  $15,000.  A 
received  one-third  of  the  interest  in  PRS  for 
a  cash  payment  of  $5,000  ($5,000/$15,000). 
Therefore,  A's  holding  period  in  one-third  of 
the  interest  received  (attributable  to  the 
contribution  of  money  to  the  partnership) 
begins  on  the  day  after  the  contribution.  A 
received  two-thirds  of  the  interest  in  PRS  in 
exchange  for  the  capital  asset  ($10,000/ 
$15,000).  Accordingly,  pursuant  to  section 
1223(1),  A  has  a  two-year  holding  period  in 
two-thinjs  of  the  interest  received  in  PRS. 

(ii)  Six  months  later,  when  A's  basis  in  PRS 
is  $12,000  (due  to  a  $2,000  allocation  of 
partnership  income  to  a],  A  sells  the  interest 
in  PRS  for  $15,000.  Assuming  PRS  holds  no 
inventory  or  unrealized  receivables  (as 
defined  under  section  751(c))  and  no 
collectibles  or  section  1250  property,  a  will 
realize  $3,000  of  capital  gain.  As  determined 
above,  one-third  of  y^'s  interest  in  PRS  has  a 
holding  period  of  one  year  or  less,  and  two- 
thirds  of  A's  interest  in  PRS  has  a  holding 
period  equal  to  two  years  and  six  months. 
Therefore,  one-third  of  the  capital  gain  will 
be  short-term  capital  gain,  and  two-thirds  of 
the  capital  gain  will  be  long-term  capital 
gain. 

Example  2.  Division  of  holding  period — 
contribution  of  money,  section  1231  property, 
and  other  property.  In  exchange  for  a  30% 
interest  in  a  partnership  (ABQ,  A  contributes 
to  ABC  $50,000  cash  and  equipment  used  in 
a  trade  or  business  and  held  for  more  than 
one  year  with  a  fair  market  value  of  $100,000 
and  an  adjusted  basis  of  $40,000.  The 
equipment  has  a  recomputed  basis  under 
section  1245  of  $60,000.  Accordingly,  a 
portion  of  the  equipment  equal  in  value  to 
$20,000  is  section  1245  property  that  is  not 
section  1231  property.  See  §  1.1245-6(a).  A's 
partnership  interest  has  a  fair  market  value 
of  $150,000,  a  basis  of  $90,000,  and  a  divided 
holding  period.  A  received  46.67%  ($70,000/ 
$150,000)  of  the  interest  in  ABC  in  exchange 
for  property  that  is  neither  a  capital  asset  nor 
section  1231  property  (that  is,  cash  of 
$50,000  and  a  portion  of  the  equipment 
attributable  to  section  1245  recapture  in  an 
amount  equal  to  $20,000).  Therefore,  A's 
holding  period  for  46.67%  of  A's  interest 
begins  on  the  day  after  the  exchange  of  the 
property  for  the  partnership  interest.  A 
received  53.33%  ($80,000/$l 50,000)  of  A's 
interest  in  ABC  in  exchange  for  section  1231 
property. 

Accordingly,  A's  holding  period  for 
53.33%  of  A's  interest  includes  A's  holding 
period  for  the  section  1231  property. 

Example  3.  Division  of  holding  period 
when  capital  account  is  increased  by 
contribution.  A,  B,  C,  and  D  are  equal 
partners  in  a  partnership  (PRS),  and  the  fair 
market  value  of  a  25%  interest  in  PRS  is 
$90x.  A,  B,  C,  and  D  each  contribute  an 
additional  $10x  to  partnership  capital, 
thereby  increasing  the  fair  market  value  of 
each  partner's  interest  to  $100x.  As  a  result 
of  the  contribution,  each  partner  has  a  new 
holding  period  in  the  portion  of  the  partner's 
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ii  il  erest  in  PRS  that  is  attributable  to  the 

c( )  itribution.  That  portion  equals  10%  (SlOx/ 

$  I  )0x)  of  each  partner's  interest  in  PRS. 

Example  4.  Sale  or  exchange  of  a  portion 
of  fin  interest  in  a  partnership,  (i)  A 
cotitributes  SS.OOO  in  cash  and  a  capital  asset 
w  i  th  a  fair  market  value  of  $5,000  and  a  basis 
o  $2,000  to  a  partnership  [PRS)  in  exchange 
f(  It  an  interest  in  PRS.  At  the  time  of  the 
C(  >  Itribution,  A  had  held  the  contributed 
p  1  )perty  for  two  years.  Six  months  later, 
w  I  len  A'S  basis  in  PRS  is  $7,000,  A  transfers 
on  B-half  of  A'S  interest  in  PRS  to  T  for  $6,000 
ai  a  time  when  PRS's  balance  sheet 
(i  ^ecting  a  cash  receipts  and  disbursements 
n  ^thod  of  accounting]  is  as  follows: 


CiSh  

Lf  realized  Receiv- 

ibles , 

Capital  Asset  1  .. 
Capital  Asset  2  . 

df  pital  Assets 


Total 


Adjusted 
basis 


$5,000 

0 
3,000 
2.000 


5,000 


$10,000 


Market 
value 


$5,000 

6,000 
8,000 
5,000 


13,000 


$24,000 


ii)  Although  at  the  tim6  of  the  transfer  A 
hk  >  not  held  A's  interest  in  PRS  for  more 
tl )  in  one  year,  50%  of  the  fair  market  value 

A'S  interest  in  PRS  was  received  in 
exchange  for  property  with  a  long-term 
h  Jding  period.  Therefore,  50%  of  A'S 
ii  il  erest  in  PRS  has  a  long-term  holding 
p  i  iod. 

iii)  If  PRS  were  to  sell  all  of  its  section  751 
property  in  a  fully  taxable  transaction 
ediately  before  A'S  transfer  of  the 
ership  interest,  A  would  be  allocated 

000  of  ordinary  income.  One-half  of  that 

ount  ($1,500)  is  attributable  to  the  portion 
'S  interest  in  PRS  transferred  to  T. 
ordingly,  A  will  recognize  $1,500 
oi'dinary  income  and  $1,000  ($2,500  $1,500) 
of  capital  gain  on  account  of  the  transfer  to 
of  one-half  of  yl'S  interest  in  PRS.  Fifty 
nt  ($500)  of  that  gain  is  long-term 
ital  gain  and  50%  ($500)  is  short-term 
ital  gain. 

'xample  5.  Sale  or  exchange  of  a  portion 
n  interest  in  a  partnership,  (i)  The  facts 
a^  the  same  as  in  Example  4,  except  that 
capital  asset  1  is  a  collectible  that  was 
pl^hased  by  PRS  more  than  one  year  earlier. 
Ii  capital  asset  1  were  sold  or  exchanged  in 
a  mlly  taxable  transaction  immediately 
b  »ore  A's  transfer  of  the  partnership  interest, 
A  would  be  allocated  $2300  of  collectibles 
gain.  Fifty  percent  of  that  amount  ($1,250)  is 
a^tHbutable  to  the  portion  oi  A's  interest  in 
PRS  sold  to  T.  The  collectibles  gain  allocable 
t(  the  portion  of  the  transferred  interest  in 
P  FlS  with  a  long-term  holding  period  is  $625 
(J  (1%  of  $1,250).  Accordingly,  A  will 
n  i  lognize  $625  of  collectibles  gain  on 
a(  -J  :ount  of  the  transfer  of  one-half  of  the 
im  erest  in  PflS. 

ii)  The  difference  between  the  amount  of 
p  "i-look-through  long-term  capital  gain  or 
Ic  as  ($300)  and  the  look-through  capital  gain 
[i  <  i25)  is  the  amount  of  residual  long-term 
a  1  >ital  gain  or  loss  that  A  will  recognize  on 


account  of  the  transfer  of  one-half  of  the 
interest  in  PRS.  Under  these  facts,  A  will 
recognize  a  residual  long-term  capital  loss  of 
$125  and  a  short-term  capital  gain  of  $500. 

Example  6.  Sale  of  units  of  interests  in 
partnership.  A  publicly  traded  partnership 
{PRS)  has  ownership  interests  that  are 
segregated  into  identihable  units  of  interest. 
A  owns  10  limited  partnership  units  in  PRS 
for  which  A  paid  $10,000  three  years  ago. 
Later,  A  purchases  five  additional  units  for 
$10,000  at  a  time  when  the  fair  market  value 
of  each  unit  has  increased  to  $2,000.  A's 
holding  period  for  one-third  ($10,000/ 
$30,000)  of  the  interest  in  PRS  begins  on  the 
day  after  the  purchase  of  the  five  additional 
units.  Less  than  one  year  later,  A  sells  five 
units  of  ownership  in  PRS  for  $11,000.  At  the 
time,  A's  basis  in  the  15  units  of  PRS  is 
$20,000,  and  A's  capital  gain  on  the  sale  of 
5  units  is  $4,333  (amount  realized  of 
$11,000 — one-third  of  the  adjusted  basis  or 
$6,667).  For  purposes  of  determining  the 
holding  period,  A  can  designate  the  specific 
units  of  PRS  sold.  If  A  properly  identifies  the 
five  units  sold  as  five  of  the  ten  units  for 
which  A  has  a  long-term  holding  period,  the 
capital  gain  realized  will  be  long-term  capital 
gain. 

Example  7.  Disproportionate  distribution. 
In  1997,  A  and  B  each  contribute  cash  of 
$50,000  to  form  and  become  equal  partners 
in  a  partnership  [PRS).  Sometime  later,  A 
receives  a  distribution  worth  $22,000  from 
PRS,  which  reduces  A's  interest  In  PRS  to 
36%.  After  the  distribution,  B  owns  64%  of 
PRS.  The  holding  periods  of  A  and  B  in  their 
interests  in  PRS  are  not  affected  by  the 
distribution. 

Example  8.  Gain  or  loss  as  a  result  of  a 
distribution.  In  1996,  A  contributes  property 
with  a  basis  of  $10  and  a  foir  market  value 
of  $10,000  in  exchange  for  an  interest  in  a 
partnership  (ABQ.  In  1999,  when  A's  interest 
in  ABC  is  worth  $12,000,  A  contributes 
$6,000  cash  in  exchange  for  an  additional 
interest  in  ABC,  bringing  the  fair  market 
value  of  A's  interest  to  $18,000.  The  holding 
period  of  A's  interest  in  ABC  is  determined 
immediately  after  that  exchange.  A's  holding- 
period  in  one-third  of  A's  interest  in  ABC 
($6,000  cash  contributed  over  the  $18,000 
value  of  the  entire  interest)  begins  on  the  day 
after  the  cash  contribution.  (ABC  holds  no 
inventory  or  unrealized  receivables.)  Later  in 
1999,  ABC  makes  a  cash  distribution  to  A  of 
$10,000.  A's  basis  in  ABC  immediately  before 
the  distribution  is  $6,010.  Accordingly,  A 
must  recognize  $3990  of  capital  gain  as  a 
result  of  the  distribution.  See  section 
731(a)(1).  One-third  of  the  capital  gain 
recognized  as  a  result  of  the  distribution  is 
short-term  capital  gain,  and  two-thirds  of  the 
capital  gain  is  long-term  capital  gain.  After 
the  distribution,  A's  basis  in  the  interest  in 
PRS  is  $0,  and  the  holding  period  for  the 
interest  in  PRS  continues  to  be  divided  in  the 
same  proportions  as  before  the  distribution. 

(f)  Effective  date.  This  section  applies 
to  transfers  of  partnership  interests  and 
distributions  of  property  from  a 
partnership  that  occur  on  or  after  the 
date  final  regulations  are  published  in 
the  Federal  Register. 


Par.  4.  Section  1.741-1  is  amended  by 
adding  paragraphs  (e)  and  (f)  to  read  as 
follows: 

f  1 .741-1    Recognition  and  charactar  of 
gain  or  ioM  on  sale  or  axchangs. 

***** 

(e)  For  rules  relating  to  the  capital 
gain  or  loss  recognized  when  a  partner 
sells  or  exchanges  an  interest  in  a 
partnership  that  holds  appreciated 
collectibles  or  section  1250  property 
with  section  1250  capital  gain,  see 
§l.l(h)-l. 

(f)  For  rules  relating  to  dividing  the 
holding  period  of  an  interest  in  a 
partnership,  see  §  1.1223-3. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

(FR  Doc.  99-20368  Filed  8-6-99;  8:45  ami 

BILLING  COOE  40(M>1-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart62 

[Region  2  Docket  No.  NY  32-194b,  FRL- 
6414-2] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities;  New 
Yoric 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  if^roposing  to  approve 
the  State  Plan  submitted  by  New  York 
to  implement  and  enforce  the  Emission 
Guidelines  (EG)  for  existing  Hospital/ 
Medical/Infectious  Waste  Incinerators 
(HMIWI).  The  EG  require  states  to 
develop  plans  to  reduce  toxic  air 
emissions  from  all  HMIWIs.  In  the  final 
rules  section  of  this  Federal  Register, 
EPA  is  approving  New  York's  HMIWI 
State  Plan  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  action 
and  anticipates  no  relevant  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  receives  no  adverse 
comments  to  that  direct  final  rule,  EPA 
will  not  take  action  on  thi$  proposed 
rule.  If  EPA  receives  adverse  comments, 
EPA  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  EPA  will 
address  all  public  comments  received  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 
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DATES:  Comments  must  be  received  on 
or  before  September  8, 1999. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Rajrmond  Werner,  Acting 
Chief,  Air  Programs  Branch, 
EnvirorunentaJ  Protection  Agency, 
Region  2  Office,  290  Broadway,  25th 
Floor,  New  York,  New  York  10007- 
1866. 

Copies  of  the  State  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway,  25th 
Floor,  New  York.  New  York  10007- 
1866. 

New  York  State  Department  of 
Enviroimiental  Conservation,  Division 
of  Air  Resoiirces,  50  Wolf  Road,  Albany, 
New  York  12233. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ted 
Gardella  or  Craig  Flamm,  Air  Programs 
Branch.  Environmental  Protection 
Agency,  Region  2  Office,  290  Broadway, 
25th  Floor,  New  York,  New  York  10278, 
(212) 637-3892  or  (212) 637-4021, 
respectively. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  July  23. 1999. 
William  J.  Muszynski, 
Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  99-20306  Filed  8-&-99;  8:45  am) 
BUJNQ  COOC  a6W-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart97 
{FRL-6416-7] 

Notlee  of  Availability  of  Unit-Specific 
InfbrmaUon  for  Affected  Sourcaa 
Under  tiM  Secllon-126  and  Propoaed 
Section  110  HP  RulemaMnga 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  making  available  to  the 
public  three  sets  of  data  relating  to  our 
proposed  Federal  NO_  Budget  Trading 
Program.  We  proposed  the  program  in 
rulemakings  under  sections  126  and  110 
of  the  Clean  Air  Act.  The  program  aims 
to  reduce  interstate  transport  of  ozone 
by  controlling  emissions  of  nitrogen 

oxides  (NO ).  NO_  emissions 

significantly  contribute  to  violations  of 
the  National  Ambient  Air  Quality 
Standard  for  ozone  in  downwind  states. 


This  document  is  a  notice  of  availability 
and  request  for  comment  on  the 
following  data  related  to  the  allocation 

of  NO allowances  under  the  Federal 

NO Budget  Trading  Program:  electric 

generation  data  from  May  through 
September  for  the  years  1995  through 
1998,  for  electric  generating  units 
(EGUs):  heat  input  data  from  May 
through  September  for  the  year  1998  for 
all  EGUs  reporting  under  EPA's  Acid 
Rain  Program;  heat  input  data  bom  May 
through  September  for  the  years  1997 
and  1998  and  heat  rate  data  for  EGUs 
not  reporting  under  EPA's  Acid  Rain 
Program;  and  heat  input  data  for  May 
through  September  for  the  year  1995  for 
certain  non-electric  generating  tmits 
(non-EGUs).  We  may  use  these  data  in 
the  future  to  allocate  NO_  allowances 

luder  the  Federal  NO Budget  'trading 

Program.  Therefore,  EPA  is  providing  an 
opportunity  for  public  comment  on 
these  data. 

Readers  should  note  that  we  will  only 
consider  comments  about  the  data 
discussed  in  this  notice  and  are  not 
soliciting  conunents  on  any  other  topic. 
In  particular,  we  are  not  reopening  the 
comment  period  for  the  October  21, 
1998  proposed  rule  on  the  section  126 
rulemaking  or  the  October  21, 1998 
proposed  rule  on  the  section  110 
Federal  Implementation  Plans  (FIPs) 
through  this  Notice  of  Data  Availability. 
Neither  are  we  soliciting  comments  on 
inventory  data  for  1995  and  1996  that 
we  used  to  develop  Statewide  emission 
budgets. 

DATES:  Comments  on  the  data  will  be 
accepted  through  September  8, 1999. 
ADDRESSES:  You  may  submit  comments 
to  the  Air  and  Radiation  Docket  and 
Information  Center  (6102),  Docket  Nos. 
A-97-43  (section  126  rulemaking)  and 
A-98-12  (section  110  FIP  rulemaking), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW,  room  M-1500, 
Washington,  DC  20460,  telephone  (202) 
260-7548.  Identify  your  comments  with 
these  docket  numbers.  Submit  two 
originals  or  exact  duplicates  of  your 
-  comments  to  each  docket.  Please  submit 
your  comments  on  paper,  not  in 
electronic  format.  We  request  this  so 
that  we  do  not  receive  multiple  versions 
of  the  same  comment  that  might 
contradict  each  other. 

Docimients  relevant  to  this  action  are 
available  for  inspection  at  the  Air 
Docket  and  Information  Center,  at  the 
above  address,  between  8:00  a.m.  and 
5:30  p.m.,  Monday  though  Friday, 
excluding  legal  holidays.  A  reasonable 
copying  fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  concerning  today's 
action  and  technical  questions 


concerning  electrical  generation  data 
shoidd  be  addressed  to  Margaret 
Sheppard,  Acid  Rain  Division,  EPA, 
Mail  Code  6204  J,  401  M  Street  SW, 
Washington,  D.C.  20460,  telephone  202- 
564-9163,  email  address 
sheppard.margaref@epa.gov.  For 
technical  questions  concerning  heat 
input  data,  contact  Kevin  Culligan  at 
telephone  202-564-9172,  email  address 
culligan.kevin€)epa.gov. 
SUPPlfMENTARY  INFORMATION: 

Outline: 

I.  What  is  today's  action? 

2.  Where  can  I  get  the  data? 

3.  How  are  these  data  related  to  the  proposed 

Section  126  and  Section  1 10  FIP  NOx 
allowance  allocations? 

4.  Why  is  EPA  requesting  comment  on  these 

data? 

5.  What  data  are  EPA  making  available  for 

review  and  comment? 

6.  What  things  is  EPA  not  requesting 

comment  on? 

7.  What  are  the  sources  of  EPA's  data? 

a.  Electric  generation  data  for  utilities 

b.  Heat  input  data  for  EGUs 

c.  Electric  generation  and  heat  input  data 
for  non-utility  generators 

d.  Heat  input  for  non-EGUs 

8.  What  other  data  sources  did  EPA 
consider? 

9.  What  supporting  documentation  do  I 
need  to  provide  with  my  comments? 

10.  How  is  this  action  related  to  the 
Section  126  and  proposed  Section  110 
FIP  rulemakings? 

II.  How  is  this  action  related  to  the  NOx 
SIP  Call? 

1.  What  is  Today's  Action? 

Today,  we  are  making  available  data 
on  heat  input  and  electrical  generation 
for  imits  that  could  potentially  be 
affected  by  a  Federal  action  under 
section  126  or  by  a  FIP  under  section 
110  of  the  Clean  Air  Act.  The  purpose 
of  making  the  data  available  for 
comment  is  to  ensure  that  we  have 
acciirate  information  to  help  us  develop 
NOx  allowance  allocations  for  the 
Federal  NOx  Budget  Trading  Program. 
For  example,  the  data  referenced  by  this 
document  could  be  used  as  the  basis  for 
NOx  emission  allowance  allocations  to 
be  finalized  under  the  section  126 
nilemaking.  Also,  a  number  of 
Northeastern  States  have  stated  that 
they  intend  to  submit  SIPs  in  response 
to  EPA's  NOx  SIP  Call  by  September  30. 
1999.  Data  referenced  in  this  notice 
could  aid  States  in  developing  NOx 
allowance  allocations  for  dieir  SIPs. 

2.  Where  Can  I  Get  the  Data? 

These  data  are  available  in  files  on  the 
Regional  Transport  of  Ozone  webpage  at 
http://www.epa.gov/ttn/rto/.  You  will 
find  links  to  the  data  under  "What's 
New"  and  under  the  "Related  ' 
Documents  and  Data"  subheadings 
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uiiier  the  "Transport  FIPs"  and 

"J!  jction  126  Petitions"  headings  on  the 

Ri !  ;ionaI  Transport  of  Ozone  webpage. 

T I B  files  are  in  a  compressed  file 

la  leled  "allodata.zip";  this  compressed 

fi  ^  contains  three  files  labeled 

"j  iufinal.txt."  "zegout.txt,"  and 

"iipnegu.txt."  In  addition,  these  data  are 

in  Docket  Nos.  A-97-43  (section  126 

rulemaking)  and  A-98-12  (section  110 

Fl  P  rulemaking).  We  describe  the 

C(  intents  of  these  data  files  below  under 

seqtion  5,  "What  data  are  EPA  making 

aviilable  for  review  and  comment?'. 

low  Are  These  Data  Related  to  the 
iposed  Section  126  and  Section  110 
NOx  Allowance  Allocations? 

the  section  126  and  section  110  FIP 
piiiposed  rulemakings  (63  PR  56291  and 
e:;  PR  56393,  October  21,  1998),  we 
rec  uested  comment  on  appropriate  ways 
to  allocate  NOx  allowances  for  the 
Federal  NOx  Budget  Trading  Program. 
^^  i  also  proposed  three  different 
m^ods  for  allocating  NOx  allowances 
fotlEGUs  using  the  following  data: 

i.  Heat  input  data  during  May  through 
September  (the  ozone  season)  for  the 

rs  1995  through  1997  for  fossil  fuel- 
"  units. 

^.  Estimated  electric  generation  for 

sil  fuel-fired  imits  during  May 
tiiiough  September  for  the  years  1995 
tliijough  1997.  We  calculated  electric 
g6  deration  using  the  historical  heat 
inbut  data  in  million  British  thermal 
umts  (mmBtu)  and  heat  rate  data  in 
kijlbwatt  hours  (kWh)  per  Btu. 

jC.  Estimated  electric  generation  for  all 
elpctricity  generators  diuing  May 

3ugh  September  for  the  years  1995 

jugh  1997.  We  calculated  electric 
g^iieration  for  fossil  fuel-fired  imits 
u^ing  the  historical  heat  input  and  heat 
rate  data.  This  option  differed  from  the 
second  option  because  it  also  included 
locations  for  electric  generating  plants 

^t  do  not  bum  fuel,  such  as  nuclear 
hydroelectric  power  plants.  For 
elje^tric  generating  plants  that  did  not 
buhl  fuel,  we  used  electric  generation 
d«a  calculated  using  outputs  from  the 
Ii^grated  Planning  Model  (IPM).  (IPM 
isian  economic  model  used  by  industry 
and  government.  EPA  used  this  model 
to  ^stimate  the  costs  and  emission 
re  auctions  that  would  result  fi"om 
controlling  NOx  emissions  under  the 

^x  SIP  call.  See  63  FR  57356,  October 

\  1998.J 

)uring  the  public  comment  periods 

^  the  proposed  section  1 26  and  section 
llO  FIP  rulemakings,  commenters 
si:  ggested  that  we  rely  on  additional, 
ai  ifl  in  some  cases  different,  sources  of 
d^ia  than  those  we  proposed  for  the 
al  t)cations  for  EGUs.  In  particular, 
cc  iunenters  suggested  using  data  for 


1998  and  using  electric  generation  data 
from  the  Energy  Information 
Administration  (EIA). 

In  the  proposed  section  126  and 
section  110  FIP  rulemakings,  we  also 
proposed  one  method  for  allocating 
NOx  allowances  for  large  non-EGUs 
(that  is,  units  with  a  maximum  design 
heat  input  greater  than  250  mmBtu/hr). 
For  this  notice,  non-EGUs  are  only 
fossil-fuel  fired  industrial  boilers  and 
tiu-bines.  We  proposed  using  heat  input 
data  for  non-EGUs  during  May  through 
September  for  the  year  1995. 
Commenters  suggested  that  we  use  more 
than  one  year's  worth  of  data  to  allocate 
NOx  allowances  for  non-EGUs,  but  they 
did  not  suggest  where  we  could  find 
other  data. 

4.  Why  is  EPA  Requesting  Conunent 
on  Tliese  Data? 

We  are  soliciting  comment  to  ensiue 
that  we  can  use  current,  high  quality 
data  for  allocating  NOx  allowances, 
regardless  of  the  methodology  we  will 
choose  for  the  allocation.  We  are 
requesting  comments  on  unit-specific 
output  data  for  EGUs  from  May  through 
September  for  the  years  1995  through 
1998.  We  also  are  requesting  comments 
on  unit-specific  heat  input  data  for  all 
EGUs  for  May  through  September  for 
the  year  1998.  We  request  comments 
submitting  data  for  EGUs  that  do  not 
report  under  the  Acid  Rain  Program  for 
May  through  September  for  the  years 
1997  and  1998.  Finally,  we  are 
requesting  comment  on  imit-specific 
heat  input  data  for  non-EGUs  from  May 
through  September  for  the  year  1995. 
Where  the  heat  input  from  May  through 
September  for  the  year  1995  is  not 
representative  of  a  non-EGU's  operation 
over  the  last  several  years,  we  also  will 
take  comments  providing  us  with  heat 
input  data  from  May  through  September 
for  the  years  1996,  1997,  and/or  1998. 
We  may  use  the  data  referenced  in  this 
document  for  allocating  allowances.  As 
explained  further  below  in  the  section 
entitled,  "What  supporting 
documentation  do  I  need  to  provide 
with  my  comments?",  EPA  expects  to 
change  the  data  in  response  to  comment 
only  if  the  commenter  provides 
appropriate  supporting  documentation. 

5.  What  Data  are  EPA  Making 
Available  for  Review  and  Comment? 

We  are  providing  data  for  units  and 
generators  in  the  following  states  which 
may  be  subject  to  the  Federal  NOx 
Budget  Trading  Program  under  a  section 
126  action  or  under  a  FIP:  Alabama, 
Connecticut,  Delaware,  District  of 
Columbia,  Georgia,  Illinois,  Indiana, 
Kentucky,  Maryland,  Massachusetts, 
Michigan,  Missouri,  New  Jersey,  New 
York,  North  Carolina,  Ohio, 
Pennsylvania,  Rhode  Island,  South 


Carolina,  Tennessee,  Virginia,  West 
Virginia,  and  Wisconsin.  We  are  making 
the  following  data  available  for  review: 

a.  EGU  electric  generation  data  from 
May  through  September  for  the  years 
1995  through  1998,  which  we  may  use 
in  an  electricity  output-based  allocation. 
In  addition,  there  are  heat  rate  data  that 
we  used  to  calculate  the  electric 
generation  for  non-utility  generators.  We 
request  comment  on  these  heat  rate 
values.  See  section  7,  "What  are  the 
soiuces  of  EPA's  data?",  subsection  c. 
for  further  discussion  about  how  we 
used  heat  rate  data  to  determine -electric 
generation. 

b.  Heat  input  data  for  May  through" 
September  for  the  year  1998  for  all 
EGUs  reporting  under  the  Acid  Rain 
Program,  which  we  may  use  in  a  heat 
iupul-bai>ed  allocation.  We  do  not  have 
heat  input  data  for  EGUs  that  are  not 
reporting  imder  the  Acid  Rain  Program 
for  1998,  and  we  have  only  limited  data 
for  these  units  for  1997.  We  are 
recording  zero  heat  input  for  these  units 
for  those  years  where  the  data  are  not 
avEulable.  We  request  comment  on  heat' 
input  data  from  May  through  September 
for  the  years  1997  and  1998,  which  EPA 
could  use  for  the  heat  input-based 
allocation  for  specific  EGUs  that  are  not 
reporting  under  the  Acid  Rain  Program. 

c.  Heat  input  data  for  May  through 
September  for  the  year  1995  for  non- 
EGUs,  which  we  may  use  in  a  heat 
input-based  allocation.  If  you  find  that 
the  heat  input  for  your  unit  during  May 
through  September  for  the  year  1995  is 
not  representative  of  your  unit's 
operation  over  the  last  several  years, 
then  you  may  comment  and  provide  us 
heat  input  data  for  May  through 
September  for  the  years  1996, 1997, 
and/or  1998.  See  section  4,  "What 
supporting  documentation  do  I  need  to 
provide  with  my  comments?"  for  details 
on  the  supporting  information  you 
should  provide. 

The  data  files  include  information  for 
fossil  fuel-fired  units  which  are  listed  in 
OUT  updated  emission  inventory  and  for 
electric  generators  that  "So  not  bum  fuel 
for  which  we  previously  proposed 
output-based  allocations  imder  the 
Federal  NOx  Budget  Trading  Program. 
During  preparation  of  the  proposed  NOx 
allowance  allocations,  we  did  not  have 
a  reliable  source  of  nameplate  capacity 
data  for  generators  that  do  not  bum  fuel. 
Recently,  we  have  obtained  reliable 
nameplate  capacity  data  for  more  of 
these  generators  from  EIA  that  we  could 
use  to  identify  whether  or  not  generators 
are  greater  than  25  MWe.  Thus,  we  also 
request  comments  on  nameplate 
capacity  of  electric  generators  that  do 
not  bum  fuel. 

You  will  find  the  data  in  three  files: 
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•  "egubura-txt"— This  data  file 
contains  unit  and  source  identification 
information,  nameplate  capacity, 
identification  of  which  units  are 
reporting  under  the  Acid  Rain  Program, 
heat  rate,  electric  generation  data,  and 
heat  input  data  for  fossil  fiiel-fired  EGUs 
serving  generators  with  a  nameplate 
capacity  greater  than  25  MWe. 

•  "egunonox.txt"— This  data  file 
contains  generator  and  source 
identification  infonnation,  nameplate 
capacity,  source  of  energy,  and  electric 
generation  data  for  electric  generators 
that  do  not  bum  fuel. 

•  "nonegu.txt"— This  data  file 
contains  imit  and  source  identification 
information  and  heat  input  data  for 
fossil  fuel-fired  non-EGUs  with  a 
maximum  design  heat  input  greater  than 
250  mmBtu/hr. 

See  section  2  above,  "Where  can  I  get 
the  data?"  for  the  location  of  the  data  on 
the  Internet 

6.  What  Thinga  EPA  Not  RaquMting 
CofiMnant  on? 

We  are  soliciting  comment  only  on 
the  data  presented  through  this 
document.  We  are  not  requesting 
comment  on  any  other  issue  or  data.  For 
example,  we  are  not  requesting 
commoit  on: 

•  The  October  21, 1998  proposed 
section  126  rule. 

•  The  October  21, 1998  proposed 
section  110  FIP  rule. 

•  Issues  related  to  the  Statewide 
emission  budgets  and  to  the  1995  and 
1996  emission  inventories  (e.g.,  heat 
input  values  for  EGUs  for  1995  and 
1996,  or  NOx  emission  values  for  non- 
EGUs  for  1995). 

•  The  May  14, 1999  updated  emission 
inventory. 

•  Allocation  methods  for  EGUs  or 
non-EGUs  in  the  proposed  Federal  NOx 
Budget  Trading  Program. 

•  The  April  30. 1998  final  section  126 
rule. 

•  The  June  14, 1999  interim  final  and 
proposed  section  126  rules. 

Please  note  that  we  have  not  made 
any  decision  on  the  methodology  for 
allowance  allocations.  We  solicited 
comment  on  the  appropriate  allocation 
methodology  in  the  proposed  section 
126  and  section  110  FIP  rulemakings 
and  are  considering  the  comments  we 
have  received. 

7.  What  are  the  Sources  of  EPA's  Data? 

a.  Electric  Generation  Data  for  Utilities 

Electric  utilities  reported  electric 
generation  data  to  the  Energy 
Information  Admiaistration  (EIA)  on 
EIA  form  759.  We  obtained  net  electric 
generation  data  in  megawatt  hours 


(MWh)  for  the  ozone  season  (May 
through  September)  during  the  years 
1995  through  1998,  for  eadi  utility 
power  plant  that  submitted  EIA  form 
759.  These  data  are  available  through 
the  EIA's  webpage  at  ftp:// 
ftp.eia.doe.gov/pub/electricity/. 

We  apportioned  the  plant-level  net 
electric  generation  data  in  EIA  Form  759 
to  each  unit  at  the  plant.  For  electric 
generators  that  did  not  bum  fuel,  we 
generally  divided  the  plant-level 
generation  using  each  generator's 
portion  of  the  total  nameplate  capacity 
of  all  generators  at  the  plant.  For  certain 
plants,  we  found  that  generator-specific 
nameplate  capacity  data  were  imclear. 
In  these  cases,  we  apportioned  the  data 
fit)m  EIA  form  759  to  each  generator  at 
the  plant  equally.  These  plants  included 
nuclear  power  plants,  hydroelectric 
plants,  and  other  facilities  that  did  not 
combust  fuel  to  generate  electricity.  For 
generators  at  plants  that  did  not 
combust  fuel  for  which  data  from  EIA 
form  759  are  not  available,  EPA  used 
generation  calculated  using  IPM.  The 
data  file  includes  this  average  value  for 
the  ozone  season  during  all  four  years 
(1995  through  1998)  for  these  units. 

For  fossil  fiiel-fired  units,  generally 
we  divided  the  plant-level  generation  in 
EIA  form  759  using  each  unit's  portion 
of  the  plant's  total  heat  input  during  the 
ozone  season.  We  describe  this 
calculation  further  below.  For  plants  at 
which  we  had  heat  input  data  for  some 
units  but  were  imcertain  about  the  heat 
input  data  for  other  units  at  the  plant, 
we  apportioned  the  data  from  EIA  form 
759  data  on  the  basis  of  each  unit's 
nameplate  capacity.  This  situation  arose 
generally  in  1997  and  1998  for  plants 
which  had  some  imits  reporting  imder 
the  Acid  Rain  Program  and  some  units 
that  were  not  reporting  under  the  Add 
Rain  Program. 

b.  Heat  Input  Data  for  EGUs 

To  apportion  plant-level  electric 
generation  data  to  individual  units  for 
1995  and  1996,  we  used  the  heat  input 
in  the  May  14, 1999  updated  inventory 
[see  64  FR  28250).  For  units  that 
reported  emissions  and  heat  input  data 
under  the  Acid  Rain  Program,  these  heat 
input  data  came  from  reports  submitted 
to  EPA  to  demonstrate  compliance 
under  the  Acid  Rain  Program.  For  units 
that  did  not  report  emissions  and  heat 
input  data  under  the  Acid  Rain 
Program,  we  collected  heat  input  data 
while  developing  our  May  14, 1999 
updated  inventory.  Values  in  the  May 
14, 1999  updated  inventory  were  either 
reported  to  the  Agency  by  sources  or  by 
State  environmental  agencies.  The  heat 
input  data  for  the  ozone  seasons  during 
1995  and  1996  have  been  subject  to 


multiple  public  reviews.  Thus,  we  are 
not  requesting  further  comments  on 
these  data. 

To  apportion  plant-level  electric 
generation  data  to  individual  units  for 
1997,  we  are  using  heat  input  data  that 
we  used  to  develop  proposed  NOx 
allowance  allocations  in  the  October  21, 
1998  proposed  section  126  and  section 
110  FIP  mlemakings.  We  modified  these 
heat  input  values  in  response  to 
comments.  You  can  find  an  explanation 
of  the  changes  we  made  to  the  heat 
input  data  in  the  response  to  comments 
document  in  the  docket  for  the  NOx  SIP 
Call  (Docket  No.  A-9&-56).  We  based 
most  of  the  heat  input  data  for  the  1997 
ozone  season  upon  the  data  reported  to 
us  under  the  Acid  Rain  Program.  In 
addition,  for  some  EGUs  that  did  not 
report  under  the  Acid  Rain  Program,  we 
used  heat  input  values  for  1997  which 
we  received  in  public  comments  in 
connection  with  the  May  14, 1999 
updated  inventory.  (We  did  not  use  heat 
input  data  for  the  year  1997  to  establish 
emission  budgets.)  EPA  again  requests 
comment  on  heat  input  data  for  the 
1997  ozone  season  for  sources  that  do 
not  report  under  the  Acid  Rain  Program. 

For  May  through  September  of  1998, 
we  used  the  heat  input  reported  by 
sources  for  compliance  purposes  under 
the  Acid  Rain  Program.  Under  the  Acid 
Rain  Program,  the  designated 
representative  for  the  ^ected  source 
has  certified  the  data  in  these  reports  as 
acciuate.  Because  we  do  not  have  heat 
input  data  for  units  that  are  not 
reporting  under  the  Acid  Rain  Program, 
we  include  heat  input  values  of  zero  for 
them  in  the  data  files  for  1998.  See  the 
discussion  below  for  "electric 
generation  data  for  non-utility 
generators."  We  used  the  1998  heat 
input  data  both: 

•  To  apportion  electric  generation 
data  to  units  within  a  plant;  and 

•  To  create  the  separate  set  of  1998 
heat  input  data  that  we  are  offering  for 
comment  in  today's  action. 

c.  Electric  generation  and  heat  input 
data  for  non-utility  generators 

We  do  not  have  measured  electric 
generation  data  for  non-utility 
generators.  Although  EIA  gathers 
generation  data  frtim  these  units,  ELA 
kept  those  plant-specific  data 
confidentid  for  1995  throu^  1997. 
Although  EIA  will  be  making  the  1998 
generation  data  publicly  available,  it  has 
not  yet  done  so. 

Where  commenters  provided  heat  rate 
or  heat  input  infonnation  for  their  non- 
utility  units,  we  used  those  values 
instead  to  calculate  electric  generation. 
Commenters  could  have  provided 
comments  on  heat  input  data  or  heat 
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1 E  te  data  with  their  comments  on  the 
(]ctober  21,  1998  proposed  section  126 
c  Jid  section  110  FIP  rules  or  could  have 
[t'ovided comments  on  heat  input  data 
with  their  comments  on  the  October  27, 

S98  version  of  the  emission  inventory 
ed  to  develop  State  NOx  emission 
dgets  under  the  final  NOx  SIP  Call 
le.  If  commenters  did  not  provide  heat 
e  information  for  their  non-utility 
its,  then  we  used  the  generic  heat  rate 
ue  used  in  the  Integrated  Planning 
odel  (IPM)  for  the  imit  type  and 

eplate  capacity  (for  these  heat  rate 
ues,  see  the  October  21, 1998 
posed  section  126  rule,  63  FR 
316).  In  cases  where  commenters  did 
it  send  us  heat  input  information,  we 
ed  calculated  average  values  for  heat 
put  from  IPM  for  199B  and  1996  (the 
ars  that  could  be  used  to  calculate 
States'  emission  budgets).  This  means 
tnat  in  some  cases,  you  will  see  the 
^dme  heat  input  for  1995  and  1996  and 

S)  heat  input  or  generation  for  1997  or 
>98  in  EPA's  data  files.  W6  then  used 
;  e  heat  rate  and  heat  input  values  from 
a  'M  to  calculate  generation  values  for 
i§95  and  1996  at  these  units.  We  also 
qid  this  for  1997  if  a  commenter 
provided  1997  heat  input  data  for  a  non- 
i^tility  luiit.  We  have  not  included  1998 
sat  input  values  or  1998  generation 
ues  in  the  data  file  for  tibese  imits. 
For  non-utility  generators  that  did  not 
fuel,  such  as  hydroelectric  plants, 
used  IPM  to  calculate  average  values 
r  generation  for  the  ozone  seasons 
m  1995  through  1997.  In  the  data  file 
T  the  generators  that  did  not  burn  fuel, 
is  average  electric  generation  for  each 

erator  is  the  generation  value  for 
ch  of  the  four  ozone  seasons  from 
95  through  1998. 

Heat  Input  Data  for  non-EGUs 

For  heat  input  data  for  non-EGUs,  we 
ed  data  for  1995  developed  from  the 
tober  27, 1998  version  of  the 
ission  inventory  used  to  develop 
ate  NOx  emission  budgets  imder  the 
final  NOx  SIP  call  rule.  We  also  used 
(^9ta  submitted  during  multiple  public 
(i6mment  periods  on  the  inventory 
underlying  the  NOx  SIP  call  and  section 
126  actions.  The  last  public  comment 
period  was  open  from  October  27, 1998 
td  February  22, 1999  and  resulted  in  the 
lilay  14, 1999  updated  inventory.  See  64 
fR  26298. 


:\ 


(I  insider? 


We  also  considered  using  unit^ 
!  jiecific  generation  data  reported  to  EIA 
( II 1  EIA  form  767.  A  commenter 


What  Other  Data  Sources  Did  EPA 


provided  this  data  for  many  units  which 
were  listed  in  the  October  27, 1998 
version  of  the  emission  inventory  used 
to  develop  State  NOx  emission  budgets 
imder  the  final  NOx  SIP  call  rule.  Form 
767  is  for  steam-electric  generators  vnih 
a  nameplate  capacity  of  10  MWe  or 
more.  It  does  not  apply  to  turbines  or 
combined  cycle  systems.  We  did  not  use 
the  data  from  ELA  form  767  because  we 
did  not  have  these  data  for  tiubines, 
combined  cycle  systems,  or  units  added 
to  EPA's  May  14, 1999  updated 
iiiventory  based  on  comments  received 
during  the  October  27, 1998  to  February 
22,  1999  public  comment  period.  In 
*  addition,  data  from  EIA  form  767  are  not 
yet  available  for  1998. 

In  order  to  treat  all  imit  tj^es 
consistently  and  in  order  to  use  the 
same  approach  for  all  years  from  1995 
through  1998  for  as  many  units  as 
possible,  we  instead  chose  to  use  data 
from  EIA  form  759.  However,  we  would 
consider  comments  that  provide  data 
from  EIA  form  767  for  specific  units  as 
a  way  of  apportioning  generation  from 
the  plant  level,  as  reported  on  EIA  form 
759,  rather  than  using  heat  input  or 
nameplate  capacity.  We  recognize  that 
the  electric  generation  data  from  EIA 
form  767  is  a  measiu^d  value  and  thus 
provides  a  more  precise  and  more 
accurate  electric  generation  value  than 
using  heat  input  or  nameplate  capacity 
to  apportion  generation  from  the  plant 
level.  However,  we  also  note  that  the 
electric  generation  data  from  EIA  form 
767  are  not  available  at  all  for  many 
units  and  are  not  available  for  1998  for 
any  unit  at  this  time.  You  can  find  the 
unit-level  data  from  EIA  form  767  that 
a  commenter  provided  to  the  Agency  for 
most  fossil  fuel-fired  boilers  in  the  file 
"eguout.xls"  on  the  Regional  Transport ' 
of  Ozone  webpage  in  the  same  locations 
as  for  the  data  files  mentioned  above 
under  section  2,  "Where  can  I  get  the 
data?". 

8.  What  supporting  documentation  do  I 
need  to  provide  with  my  comments? 

While  we  will  consider  all  comments 
we  receive  during  the  public  comment 
period  on  the  topics  for  comment  in  this 
notice,  we  expect  to  change  the  data  in 
response  to  comment  only  if  the 
commenter  sends  appropriate 
supporting  documentation.  Therefore, 
you  should  send  supporting 
documentation  from  prior  to  the  date 
this  document  was  signed  with  your 
comments  if  you  want  us  to  change  or 
add  data  for  electric  generation  or  heat 
input.  Please  submit  your  comments 
and  supporting  documentation  on 


paper,  not  in  electronic  format.  We 
request  this  so  that  we  do  not  receive 
multiple  versions  of  the  same  comment 
that  might  contradict  each  other. 

For  electric  generation  data  from 
EGUs  (May  through  September,  1995- 
1998),  we  will  accept  data  that  was 
already  reported  to  EIA.  For  utilities,  we 
will  accept  copies  of  EIA  form  767  for 
all  steam  generating  units  at  a  soiuce.  If 
you  have  already  submitted  a  new  or 
revised  EIA  form  759  to  EIA,  also  send 
a  copy  with  any  comment  to  EPA.  For 
non-utility  generators,  we  will  accept 
data  the  source  used  to  report  on  EIA 
form  867  for  the  years  1995  through 
1997  or  EIA  form  860B  for  the  year 
1998.  If  the  form  requires  annual 
generation  data,  you  will  also  need  to 
include  an  explanation  and 
documentation  for  apportioning  the 
aimual  generation  to  the  ozone  season 
(May  1  through  September  30).  If  you 
own  or  operate  an  ECU  and  you  want 
to  use  data  other  than  what  you 
previously  reported  to  EIA,  you  should: 

•  State  the  source  of  the  new  data; 

•  Thoroughly  explain  and  document 
why  the  data  reported  previously  was 
incorrect;  and 

•  Explain  why  the  new  data  is  more 
acciuate. 

For  heat  input  data  for  units  that  do 
not  report  under  the  Acid  Rain  Program, 
including  non-EGUs,  we  will  consider 
corroborating  data.  This  would  include 
fuel  piuchase  records  or  information 
reported  to  a  State  environmental 
agency  or  a  State  utility  commission. 

In  general,  we  do  not  expect  to  change 
heat  input  data  for  units  reporting  under 
the  Acid  Rain  Program  since  the 
source's  designated  representative  . 
under  the  Acid  Rain  Program  has 
already  submitted  the  heat  input  data 
and  certified  their  accuracy  for 
compliance  piuposes.  However,  we  will 
consider  changes  if  the  soiut:e's 
designated  representative  provides 
evidence  that  we  improperly  calculated 
heat  input  at  the  unit  level,  where  the 
heat  input  was  actually  measured  at 
another  location  (such  as  a  common 
stack).  We  will  also  consider  changing 
heat  input  data  for  a  unit  reporting 
imder  the  Acid  Rain  Program  if  the 
source's  designated  representative 
demonstrates  that  the  data  we  are 
providing  for  comment  here  do  not 
agree  with  the  data  reported  to  EPA  for 
compliance  with  the  Acid  Rain 
Program.  You  should  explain  why  the 
data  values  in  EPA's  data  file(s)  are 
incorrect  and  document  and  explain  the 
new  data  values.  See  Table  1  below. 
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Table  1.— Supporting  Documentation  You  Should  Send  to  EPA  With  Your  Comments 


If  you  have  this  source  type: 


EGU  txMler  reporting  under  the  Acid  Rain 
Program. 


EGU  tuitine  or  combined  cycle  unit  re- 
porting under  the  Add  Rain  Program. 


EGU  non-utHrty  generator  (not  reporting 
under  the  Acid  Rain  Program). 


Non-EGU 


and  you  are  com- 
menting on  this 
type  of  data: 


electrical  genera- 
tion. 

heat  input  


electrical  genera- 
tion. 
heat  input  


electrical  genera- 
tion. 


heat  input 


heat  input 


Then  you  should  submit  this  documentation: 


(May-Sept,  of  1995,  1996,  1997,  or  1998) 

•  Updated  EIA  fomi  759  or 
EIA  form  767. 
(May-Sept.  1998) 

•  Explanation  and  documentation  of  why  heat 
input  was  incorrect  and 

•  Explanation  of  new  values. 
(May-Sept.  1995,  1996,  1997,  or  1998) 

•  Updated  EIA  fomi  759. 
(May-Sept.  1998) 

•  Explanation  and  documentation  of  why  heat  input  was  incorrect  and 

•  Explanation  of  new  values. 
(May-Sept.  1995,  1996,  or  1997) 

•  EIA  form  867  and 

•  Explanation  and  documentation  for  apportioning  the  annual  generation  to  the 
ozone  season  or 

(May-Sept.  1998) 

•  EIA  form  860B. 
(May-Sept.  1998) 

•  Fuel  purchase  records  or 

•  Information  reported  to  a  State  environmental  agency  or  a  State  utility  com- 
mission. 

(May-Sept.  1995  0 

•  Fuel  purchase  records  or 

•  Information  reported  to  a  State  environmental  agerwy  or  a  State  utility  com- 
mission. 


^  If  heat  input  during  May  through  Septemtjer  for  the  year  1995  is  not  representative  of  your  unit's  operation  over  ttie  last  several  years,  then 
you  may  provide  us  heat  input  data  for  May  through  September  for  the  years  1996,  1997,  and/or  1998  with  the  same  type  of  supporting  docu- 
mentation. 


9.  How  is  diis  action  related  to  Ae 
Section  126  and  proposed  Section  110 
FIP  ralemaldngs? 

On  October  21, 1998,  in  accordance 
with  section  126,  we  proposed  action  on 
the  petitions  filed  by  eight  Northeastern 
States  seeking  relief  from  the  transport 
of  NOx  across  State  boundaries.  See  63 
FR  56291.  NOx  is  one  of  the  main 
precursors  of  ground-level  ozone.  We 
also  proposed  FIPs  that  may  be  needed 
if  any  State  fails  to  revise  its  State 
Implementation  Plan  (SIP)  to  comply 
with  the  NOx  SIP  call.  See  63  FR  56393, 
October  21, 1998.  In  these  actions,  we 
proposed  to  control  emissions  from 
large  boilers,  turbines,  and  combined 
cyde  systems  through  the  Federal  NOx 
Budget  Trading  Program. 

The  Federal  NOx  Budget  Trading 
Program  is  a  multi-state  NOx  air 
pollution  control  and  emission 
reduction  program.  We  proposed  the 
Federal  trading  program  in  part  97  as  a 
way  to  reduce  the  interstate  transport  of 
ozone  and  NOx.  We  are  developing  this 
program  to  control  NOx  emissions  cost- 
effectively  bom  large  stationary  sources. 
These  large  sources,  mostly  power 
plants  and  industrial  boilers  and 
tiu4)ines,  significantly  contribute  to 
violations  of  the  National  Ambient  Air 
Quality  Standards  for  ozone  in  States 
dowuMrind  of  the  sources. 


The  section  126  and  section  110  FIP 
Notices  of  Proposed  Rulemaking  are 
contained  in  the  rulemaking  dockets. 
They  are  also  currently  available  on 
EPA's  Website  at  http://www.epa.gov/ 
ttn/rto  under  "Section  126  Petitions" 
and  "Transport  FIPs." 

On  April  30, 1999  we  issued  a  final 
section  126  action  that  determined  that 
portions  of  the  petitions  are  approvable 
based  on  their  technical  merits  (64  FR 
28250,  May  5, 1999).  We  deferred 
malung  final  findings  under  section  126, 
which  would  trigger  control 
requirements  for  sources,  pending 
certain  actions  by  States  and  EPA  with 
respect  to  the  NOx  SIP  call.  We  also 
delayed  finalizing  the  details  of  the 
Federal  NOx  Budget  Trading  Program. 
On  May  14, 1999,  the  District  of 
Columbia  Circuit  Court  of  Appeals 
remanded  the  S-hoiu*  National  Ambient 
Air  Quality  Standard  for  ozone,  which 
formed  part  of  the  imderlying  technical 
basis  for  EPA's  determinations  on 
certain  section  126  petitions.  In  a 
separate  action,  the  same  court  granted 
a  motion  to  stay  the  SEP  submission 
deadline  for  the  NOx  SIP  call.  This 
action,  in  effect,  also  stays  the  potential 
for  a  related  FIP.  In  addition,  the  coiut 
action  impacts  the  section  126  final 
rule,  because  we  had  linked  our  final 


findings  imder  section  126  with  the 
NOx  SIP  call  schedule. 

In  light  of  the  court  rulings,  we  issued 
an  interim  final  rule  (64  FR  33956,  June 
24, 1999).  The  interim  final  rule 
temporarily  stays  the  April  30, 1999 
Section  126  rule  while  we  conduct 
notice-and-comment  rulemaking  to 
modify  certain  aspects  of  that  rule.  On 
June  24, 1999,  we  also  issued  a 
proposed  rule,  which  proposed  to: 

(1)  indefinitely  stay  the  portion  of  the 
April  30, 1999  rule  that  relied  on  the  8- 
hova  ozone  standard,  and 

(2)  remove  the  automatic  trigger 
mechanism  for  making  section  126 
findings  that  was  linked  with  the  NOx 
SIP  call  deadlines;  instead,  we  would 
simply  take  an  independent  action 
making  the  findings  in  a  final  rule  (64 
FR  33962).  Under  this  new  schedule,  we 
will  move  forward  with  the  portion  of 
the  section  126  rulemaking  that  is  based 
on  the  1-hour  ozone  standard.  We 
intend  to  finalize  the  Federal  NOx 
Budget  Trading  Program  and  allowance 
allocations  for  sources  that  will  be 
subject  to  section  126  control 
requirements  at  the  same  time  that  we 
m^e  the  section  126  findings.  In  the 
Jime  24, 1999  proposal,  we  indicated 
that  we  expected  to  issue  the  section 
126  final  rule  by  November  30, 1999  or 
soon  thereafter.  We  also  would  use  the 
Federal  NOx  Budget  Trading  Program 
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fi )  r  certain  source  categories  if  we 
V I  timately  issue  a  FIP  in  conjunction 
V  rth  the  NOx  SIP  call. 

1  ( .  How  is  This  Action  Related  to  the 
N)xSIPCaU? 

This  action  is  not  directly  related  to 
t^B  NOx  SIP  Call,  but  is  related 
i  ijdirectly.  The  data  could  be  used  to 
latermine  NOx  allowance  allocations  if 
Jre  issue  a  FIP  because  a  State  fails  to 
*ppond  adequately  to  the  NOx  SIP  Call, 
stiates  could  also  use  the  data  to  prepare 
Ipx  allowance  allocations  for  their 
Vs.  Some  Northeastern  States  have 
seated  that  they  intend  to  submit  SIPs  in 
ponse  to  EPA's  NOx  SIP  Call  by 
iiptember  30, 1999. 

bated:  July  30. 1999. 
irt  Perciasepe, 
■istant  Administrator  for  Air  and 
diation. 

Doc.  99-20465  Filed  8-6-99;  8:45  am] 
iCODE  6S60-6O-P 


ENVIRONMENTAL  PROTECTION 
iENCY 

I CFR  Part  300 
[^L-«413-6] 

tkMMl  Oil  and  Hazardous 
$libstances  Pollution  Contingency 
>(Bn;  National  Priorttiea  List 

tENCY:  Environmental  Protection 
^ency  (EPA). 

Notice  of  intent  to  delete  the 
luggler  Mountain  Superfund  site  from 

National  Priorities  List;  request  for 
imments. 

MMARY:  The  Environmental  Protection 
jency,  Region  8  announces  its  intent 
t^[delete  the  Smuggler  Mountain 
iup>erfund  Site  (Site)  £rom  the  National 
iorities  List  (NPL)  and  requests  public 
inunent  on  this  proposed  action.  The 
PL  constitutes  appendix  B  of  40  CFR 
i^rt  300  which  is  the  National  Oil  and 
:4zardous  Substances  Pollution 
ntingency  Plan  (NCP),  which  EPA 
mulgated  piu-suant  to  section  105  of 
Comprehensive  Environmental 
sponse,  Compensation,  and  Liability 

(CERCLA)  of  1980,  as  amended. 
A  and  the  State  of  Colorado  (State) 
l^ave  determined  that  the  Site  as 

lediated  poses  no  significant  threat  to 
blic  health  or  the  environment  and, 
refore,  further  remedial  measures 

uant  to  CERCLA  are  not 
propriate. 

iTES:  Comments  concerning  this  Site 
diay  be  submitted  on  or  before 
Septembers,  1999. 

/llMmESSES:  Comments  may  be  mailed 
1 1 :  Armando  Saenz,  Remedial  Project 


Manager,  U.S.  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Mail  Stop  EPR-SR,  Denver, 
Colorado  80202-2466. 

Comprehensive  information  on  this  Site 
is  available  through  the  public  docket 
which  is  available  for  viewing  at  the 
Smuggler  Moimtain  Superfund  Site 
information  repositories  at  the 
following  locations: 

Superfund  Records  Center,  U.S. 
Environmental  Protection  Agency, 
Region  8,  999  18th  Street,  5th  Floor, 
Denver,  Colorado  80202-2466,  (303) 
312-6473.  Hours  of  operation  are  8:00 
AM  to  4:30  PM. 

Aspen/Pitkin  Environmental  Health 
Department,  130  S.  Galena  Street, 
Aspen,  Colorado  81611,  (970)  920- 
5070.  Hours  of  operation  are  8  AM  to 
5  PM. 

FOR  FURTHER  INFORMATION  CONTACT: 

Armando  Saenz,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Mail  Stop  EPR-SR,  Denver, 
Colorado  80202-2466,  (303)  312-6559. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

V.  Summary 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA),  Region  8  annoimces  its  intent  to 
delete  the  Smuggler  Mountain 
Superfund  Site  (Site)  located  in  Aspen, 
Colorado  from  the  National  Priorities 
List  (NPL),  appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  and  requests  comments  on  this 
deletion.  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
a  list  of  these  sites.  As  described  in 
§  300.425(e)(3)  of  the  NCP,  sites  deleted 
fi-om  the  NPL  remain  eligible  for 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action. 

EPA  will  accept  comments  on  this 
proposed  deletion  for  thirty  days 
following  publication  of  tbds  dociunent 
in  the  Federal  Register. 

Section  11  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 

IV  discusses  the  Smuggler  Mountain 
Superfund  Site  and  explains  how  the 
Site  meets  the  deletion  criteria.  Section 

V  summarizes  this  document. 


n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  release  from 
the  NPL,  EPA  shall  consider,  in 
consultation  with  the  state,  whether  any 
of  the  following  criteria  have  been  met: 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required; 

(ii)  All  appropriate  Fund-financed 
responses  imder  CERCLA  have  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
enviroxuneat  and,  therefuru,  takiity 
remedial  measm-es  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  imlimited  use  and 
imrestricted  exposure,  EPA  will  conduct 
a  five-year  review  of  the  site  five  years 
after  the  initiation  of  the  remedial  action 
to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment.  A  statutory  five-year 
review  was  completed  at  this  site  on 
November  11, 1997.  In  the  case  of  this 
Site,  the  selected  remedy  is  protective  of 
hiunan  health  and  the  environment.  A 
subsequent  five-year  review  will  be 
completed  prior  to  November  11,  2002. 
If  new  information  becomes  available 
which  indicates  a  need  for  further 
action,  EPA  may  initiate  remedial 
actions.  Whenever  there  is  a  significant 
release  from  a  site  deleted  frt)m  the  NPL, 
the  site  may  be  restored  to  the  NPL 
without  the  application  of  the  Hazard 
Ranking  System. 

in.  Deletion  Procedures 

The  following  procediu«s  were  used 
for  the  intended  deletion  of  this  Site:  (1) 
EPA  Region  8  has  recommended 
deletion  of  the~Smuggler  Site  and  has 
prepared  the  relevant  documents;  (2) 
The  State  of  Colorado  has  concurred 
with  EPA's  intent  to  delete  the  Smuggler 
Site;  (3)  Concurrent  with  this  Notice  of 
Intent  to  Delete,  a  notice  has  been 
published  in  local  newspapers  and  has 
been  distributed  to  appropriate  Federal, 
State  and  local  officials,  and  other 
interested  parties  annoimcing  the 
commencement  of  a  30-day  public 
comment  period  on  EPA's  Notice  of 
Intent  to  Delete;  and,  (4)  The  Region  has 
made  all  relevant  dociunents  available 
in  the  Regional  Office  and  local  Site 
information  repositories. 

Deletion  of  the  Site  &t)m  the  NPL  does 
not  in  itself  create,  alter,  or  revoke  any 
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individual's  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  mentioned  in 
section  11  of  this  document. 
§  300.425(e)(3)  of  the  NCP  states  that  the 
deletion  of  a  Site  firom  the  NPL  does  not 
preclude  eligibility  for  future  response 
actions  should  future  Site  conditions 
warrant  such  action. 

Prior  to  deletion  of  this  Site,  EPA's 
Regional  OfBce  will  accept  and  evaluate 
public  comments  on  EPA's  Notice  of 
Intent  to  Delete  before  making  a  final 
decision  to  deleta  If  necessary,  the 
Agency  wiU  prepare  a  Responsiveness 
Summary  to  address  any  significant 
comments  received. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Fedn«I  RegMtor.  Generally,  the  NTL 
wiU  reflect  deletions  in  the  final  update 
foUowing  the  notice. 

IV.  Banc  for  Intended  Site  Deletion 

The  following  simunary  provides 
EPA's  rationale  for  recommending 
deletion  of  the  Smuggler  Mountain 
Superfund  Site. 

A.  Site  Background 

The  Smuggler  Moimtain  Superfund 
Site  is  located  in  northeastern  Aspen, 
Pitkin  County,  Colorado.  It  is  in  the 
Roaring  Fork  River  valley,  on  the 
southweston  flank  of  Smuggler 
Mountain.  The  Site  is  largely  developed, 
containing  large  and  small 
condominiums,  mobile  home  parks,  a 
tennis  club  and  numerous  single  family 
residences.  The  Site  was  placed  on  the 
National  Priorities  List  (WL)  on  Jime 
10, 1986  (51  FR  21073). 

Soil  analyses  in  the  early  1980's, 
conducted  first  by  residents  and  later  by 
EPA  and  the  Potentially  Responsible 
Parties  (PRP's),  identified 
concentrations  of  lead  as  high  as  46,000 
parts  per  million  (ppm),  well  above 
EPA's  cleanup  level  of  1,000  ppm. 
Elevated  levels  of  cadmium  were  also 
found  in  the  soils  of  the  site.  The 
sources  of  the  lead  and  cadmium  are  the 
waste  rock  and  tailings  (mine  wastes) 
from  the  mines  on  Smuggler  Mountain. 
These  wastes  are  exposed,  covered  or 
mixed  with  native  soils  across  the  site. 

The  Site  has  been  divided  into  two 
study  areas  or  Operable  Units  (OUs}— 
OUl  and  OU2.  OUl  is  mainly  a 
residential  area  on  the  northeastern  edge 
of  the  town  of  Aspen  and  covers 
approximately  300  acres.  OU2  includes 
the  mine  site  on  the  upward  slope  of 
Smuggler  Mountain  just  north  of  OUl 
and  covers  approximately  25  acres. 

Three  mine  waste  dumps,  containing 
an  estimated  22,000  cubic  yards  of  mine 
wastes,  are  located  on  the  mine  site. 


Potential  future  mining  activities  at  OU 
2  are  expected  to  produce  as  much  as 
2,100  cubic  yards  of  additional  waste 
rock  per  year.  These  wastes  will  be 
placed  on  the  existing  dumps.  The  mine 
site  diunps  can  accommodate  the 
projected  quantities  of  waste  for  the 
projected  life  of  the  mine  without 
significantly  changing  the  character  of 
the  dumps. 

B.  Early  Actions  Performed 

A  niunber  of  investigations  have  been 
undertaken  at  the  site.  An  EPA  Field 
Investigation  Team  sampled  the  site  in 
1983.  TTiis  study  was  the  resxilt  of  a 
request  by  Pitkin  Coimty  to  characterize 
any  human  or  environmental  threat 
posed  by  abandoned  mine  tailings  in  the 
northeast  quarter  of  the  Aspen  townsite. 

Another  study  was  sponsored  by 
Western  Slope  Development  Company 
on  behalf  of  the  Hunter  Creek 
Condominiums,  and  a  plan  for  surface 
covering  and  revegetation  was 
developed  for  the  areas  sunoimding  the 
development  (1985).  Similar  studies 
were  conducted  by  other  condominium 
developments  in  the  area.  In  July  1985, 
discussions  were  held  between  a 
number  of  potentially  responsible 
parties  and  EPA  residting  in  a  Remedial 
Investigation/Feasibility  Study  (RI/FS). 
The  RI/FS  was  conducted  by  Fred  C. 
Hart  Associates,  Inc. 

C.  Remedial  Investigation/Feasibility 
Study  (RI/FS) 

The  RI/FS  Report  was  finished  and 
released  in  March  1986.  Environmental 
protection  goals  and  remedial  objectives 
used  to  analyze  potential  remedial 
alternatives  called  for  an  isolation  of  the 
source  of  the  contamination  (lead  in 
mine  wastes)  to  prevent  direct  contact 
and  the  distribution  of  windblown 
dusts.  The  recommended  remedial 
action  fitim  the  selection  of  two 
alternatives  was  surfihce  sealing 
(capping)  and  grading.  An  RI/FS 
Addendiun  for  OU  2  was  issued  on  May 
7, 1986,  to  characterize  the  nature  and 
extent  of  contamination  and  determine 
the  appropriate  extent  of  remedy  at  the 
Smuggler-Durant  Mine  Site. 

The  contaminants  of  concern  at  the 
Smuggler  site  are  primarily  lead  and 
cadmium  in  soils.  Lead  and  cadmium 
are  hazardous  substances  within  the 
meaning  of  CERCLA  section  101(14),  42 
U.S.C.  9604(14).  Potential  and/or  actual 
routes  of  exposure  are  direct  ingestion 
of  contaminated  soils  and  inhalation  of 
wind  blown  dust. 

There  are  no  surface  water  sources  on 
or  flowing  through  the  area.  Nor  are 
there  any  significant  gullies  entering  or 
leaving  the  area.  Thus,  there  is  little 
opportunity  for  exposiue  to  potentially 


contaminated  runoff.  Additionally, 
there  are  no  known  threatened  qr 
endangered  wildlife  or  plant  species 
inhabiting  the  site. 

D.  ROD  6-  BSD  Findings  &■  Oeanup 
Activities  Performed 

In  September  1986,  a  Record  of 
Decision  (ROD)  was  issued  that  divided 
the  Site  into  two  OUs.  The  OU  1  remedy 
was  modified  by  several  Explanations  of 
Significant  Differences  (ESDs),  the  last 
of  which  was  dated  June,  1993.  OU  1  is 
mostly  residential.  "The  remedy  selected 
in  the  ROD  was  solely  for  OU  1,  but  OU 
2  was  briefly  discussed.  The  mine  site 
(OU  2)  is  not  developed  for  residential 
use,  but  does  include  the  Smuggler 
Mine  on  Smuggler  Mountain.  OU  2  is  an 
ongoing  mining  operation  and 
operations  are  expected  to  continue  for 
the  next  25-30  years  and  perhaps 
indefinitely.  The  remedy  selection  for 
OU  2  was  documented  in  an  Action 
Memorandum. 

Operable  Unit  1.  During  the  OUl 
Remedial  Design  (RD),  additional 
technical  information  showed  that  the 
OU  1  remedy  was  not  implementable 
due  to  the  unexpectedly  high  volxune  of 
soils.  The  ROD  was  modified  in  the 
March  1989  ESD.  This  ESD  described  a 
plan  to  remove  the  top  two  feet  of  soils 
containing  more  than  1,000  ppm  lead  in 
the  residential  areas,  an  additional  on- 
site  repository  for  the  extra  volume  of 
soil,  and  institutional  controls  to  ensure 
the  permanence  of  the  remedy. 
However,  the  Aspen  community  found 
this  remedy  unacceptable  and  the  plan 
was  put  on  hold  pending  further 
investigation. 

The  Aspen  community  submitted  an 
alternative  proposal  to  EPA  which 
resulted  in  a  second  ESD  issued  in  May 
1990.  The  May  1990  ESD  included  a 
greater  reliance  on  Institutional  Controls 
(ICs)  and  removal  of  6  inches  of 
contaminated  soil  in  the  Hunter  Creek 
and  Centennial  Condominium  areas.  For 
individual  properties,  the  protective 
cover  of  clean  soil,  placed  over 
contaminated  areas,  would  be  reduced 
6t>m  two  feet  to  a  geotextile  liner 
overlain  with  one  foot  of  clean  soil. 
Pitkin  County  adopted  ICs  in  May,  1991, 
but  they  were  repealed  based  upon 
citizen  concons  about  the  need  for  any 
remedy  at  all. 

EPA  issued  a  Minor  Modification  to 
the  remedy  in  October  of  1991  that 
recognized  that  landowners  could 
implement  land  use  controls  rather  than   - 
local  government.  The  modification 
provided  for  implementation  of  ICs  by 
the  adoption  and  enforcement  of  local 
ordinances  by  Pitkin  Coimty  or  the  City 
of  Aspen,  by  compliance  with  EPA 
approved  Operation  and  Maintenance 
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pli  i:  IS  by  private  parties  or  by  the  use  of 
EF  /  l's  enforcement  authority. 

I  i  3me  citizens  contended  that  the 
ch  iinup,  with  heavy  equipment  and 
du  A,  would  be  more  hazardous  than 
living  with  the  health  risk  at  the  Site.  To 
ad  iress  the  community's  concerns,  an 
independent  panel,  called  a  Technical 
At  yisory  Committee  (TAG),  was 
coWened  in  October  of  1992.  The  TAG 
included  six  nationally  recognized  lead 
extierts  and  three  technical  advisors.  It 
released  a  final  report  in  January  1993. 
The  Jime  1993  ESD  was  based  on  the 
TAt  report. 

|the  June  1993  ESD  modified  the  ROD 
an(l  previous  ESDs.  The  OU  1  actions 
vfiie  to  be  implemented  through  a 
Pa  rhal  Consent  Decree  with  Pitkin 
Coiinty  filed  with  the  United  States 
District  Cuurl  fur  the  District  of 

srado  on  March  24, 1995,  for  civil 
m  No.  89-C-1802.  The  final  OU  1 
retiedy  selected  and  ultimately 
imjl^lemented  was:  (1)  The  Pitldn  Coimty 
Health  Department  agreed  to  a  blood 
lead  surveillance  program  for  young 
children  and  implemented  an  indoor 
dust  sampling  program  over  a  two  year 
od;  (2)  The  berm  area  was  to  be 
ed  with  clean  soil  and  revegetated. 
er  common-use  areas  of  exposed 
e  waste,  including  MoUie  Gibson 
,  were  to  be  covered,  revegetated 
monitored;  (3)  Vegetable  gardens 
required  to  be  planted  in  at  least 
iches  of  clean  soil;  and  (4)  The 
en/Pitkin  Environmental  Health 
artment  was  required  to  evaluate 
sitiB|  construction  projects  or  land  use 
chafes  to  determine  whether  they 
present  a  threat  of  soil  exposiue  to 
young  children. 

Ipe  ESD  also  stated  that  groundwater 
monitoring  would  cease  and  that  a 
gnji  md-water  corrective  action  was  not 
necessary.  Site  conditions  suggested 
thii  the  groundwater  contamination 
identified  earlier  was  due  to  the  high 
najtiiral  metals  content  in  the  soils,  or 
th^jresult  of  well  materials  and 
lil^aately  not  a  health  threat. 

Q'A  was  also  to  make  a  final 
determination  regarding  remediation  of 
th^jOU  1  residential  soUs  based  on 
EPA's  review  of  completed  lead 
spoliation,  bioavailability,  and  blood 
ledd  monitoring  studies.  Please  see  the 
onitoring  Results"  section. 
Operable  Unit  2.  An  Engineering 
uation/Gost  Analysis  (EE/CA)  was 
ucted  for  OU2  to  determine  the 
sary  removal  actions.  The  EE/CA 
w^^  completed  on  January  25, 1995  and 
statled  the  following  removal  objectives: 
abate  the  threat  of  direct  contact  with 
lead  contaminated  soils  and  waste  rock 
in  tune  waste  dumps;  abate  the  threat 
of  Liihalation  of  contaminated  dust; 


abate  the  threat  of  migration  of 
contamination  via  air  and  surface  water; 
and  attain  applicable  or  relevant  and 
appropriate  requirements  (ARARS). 

The  removal  actions,  oudined  in  an 
Action  Memorandum  dated  April  19, 

1995,  were  eventually  made  part  of  an 
Administrative  Order  on  Consent  with 
the  mine  owners  in  May  1995.  An 
Action  Memorandum  was  used  because 
of  the  simplicity  of  the  response  action. 
The  removal  action  selected  in  the  0U2 
Action  Memorandum  included  the 
following:  (1)  Regrading  a  part  of  mine 
diunp  #2  to  drain  back  mto  the 
mountain;  (2)  Cribbing  the  unstable,  if 
any,  portions  of  the  toe  of  Dump  #2. 
(This  has  turned  out  to  be  unnecessary.); 
(3)  Regrading  the  lower  parking  area  to 
drain  back  into  the  mountain;  (4) 
Controlling  dust  emissiuus  from  dirt 
roads  and  the  parking  area  by  periodic 
spraying  of  a  magnesium  chloride  dust 
suppressant  solution;  and  (5)  Extending 
the  existing  fence  to  restrict  entry  to  the 
lower  portion  of  the  mine  site.  ^1  of  the 
work  was  completed  by  September 

1996,  except  for  the  second  activity.  The 
toe  of  Dump  #2  was  not  imstable, 
therefore  cribbing  was  not  necessary. 

E'.  Protectiveness 

Monitoring  Results.  Under  the  OU  1 
June  1993  ESD,  EPA  was  to  make  a  final 
determination  regarding  remediation  of 
the  OU  1  residential  soils  based  on 
EPA's  review  of  completed  lead 
speciation,  bioavailability,  and  blood 
lead  monitoring  studies.  The  results  of 
the  soil  bioavailability  study  may  be 
found  in  the  May  1996  preliminary 
report,  "Bioavailability  Of  Lead  In  Soil 
Samples  From  The  Smuggler  Mountain 
NPL  Site  Aspen,  Colorado."  This  study 
showed  that  bioavailability  of 
predominately  lead  carbonate  was  near 
die  EPA  defaidt  of  30%  (absolute) 
which  further  substantiated  the  need  for 
a  blood  lead  assessment  to  help 
ascertain  potential  future  risks. 

fa  1996,  the  Pitkin  County  Health 
Department's  contractor,  the  University 
of  Gincirmati  (UC),  and  EPA  Region  8 
designed  a  biological  and  environmental 
sampUng  study  to  identify  blood  lead 
levels  m  children  associated  with  lead 
levels  found  m  the  children's  play 
environment.  This  biomonitoring  study 
was  recommended  by  the  TAG  and 
mcluded  m  the  1993  ESD.  Children 
between  the  ages  of  1  and  7  years  were 
identified  who  lived  in  the  more 
contaminated  yards,  and  venous  blood 
samples  were  obtained.  At  the  same 
time  the  biological  samples  were 
obtained,  environmental  samples  were 
taken  (indoor  and  exterior  dust,  soil, 
water,  and  hand-wipes  firom  the 
children). 


To  complete  the  requirement  of 
identifying  all  pertinent  facts 
surrounding  the  demographic  element 
for  the  study,  a  survey  was  created  to 
document  all  variables  that  might  aSect 
the  results  found  in  the  blood  study,  fa 
other  words,  all  major  sources  and 
factors  that  might  impact  the  blood  lead 
levels  found  fa  the  children  were 
identified. 

The  schedule  of  events  focused  on 
obtaining  the  biological  and 
environmental  samples  fa  the  late 
Summer  and  early  Fall  of  1996  (and  was 
partially  repeated  in  the  early  Fall  of 
1997).  This  was  done  to  optimize  the 
time  when  the  children  had  been 
exposed  to  their  outside  environment, 
and  to  maximize  the  level  of  lead  they 
had  obtained  throughout  the  sumfaer. 
-  The  final  report  summarizing  the 
results  of  the  blood  lead  study  and 
incorporating  data  from  previous 
studies  was  completed  fa  October  1998. 
The  report,  tided  "Blood  Lead 
Siuveillance  and  Exposure  of  Yoimg 
Children  to  Elevated  Soil  Lead  at  the 
Smuggler  Superfund  Site,  Aspen,  CO — 
Ffaal  Report,"  was  prepared  by  UC. 

Additional  analyses  of  the  study  were 
conducted  by  EPA  Region  8  toxicologist. 
These  findings  can  be  found  fa  a  report 
tided  "Further  Assessment  of  Risks 
from  Exposure  to  Lead  in  Soils  at  the 
Smuggler  Superfund  Site,  Aspen,  GO, 
Using  a  Weight  of  Evidence  Approach," 
EPA  Region  8,  Denver,  CO,  May  1999 
(Gerry  Henningsen,  Region  8 
Toxicologist). 

Both  reports  conclude  that  children 
living  on  the  Site  are  not  at 
unacceptable  risk  due  to  exposiue  to 
lead- fa  the  soil.  Although 
environmental  lead  levels  are  slighdy 
elevated,  and  the  EPA  lEUBK  modeling 
indicates  some  potential  risk  to  children 
who  are  in  contact  with  this  lead, 
repeated  screening  of  children  shows  no 
impact  of  this  exposure  on  blood  lead 
levels  of  children  at  the  Site. 
Consequendy,  EPA  has  concluded  that 
further  remediation  of  the  OU  1  soils  is 
not  needed  to  adequately  protect  hiunan 
health. 

Oe-M  Assurances.  The  OU  1 
Operations  and  Mafatenance  Plan  (O&M 
Plan)  is  represented  in  its  entirety  by  the 
Institutional  Controls  (IGs)  enacted  for 
OUl  imder  the  Consent  Decree.  After 
the  signing  of  the  Consent  Decree,  Pitkfa 
County  proposed  amendments  to  the 
Pitkin  County  Code  to  enact  IGs  (Land 
Use  Restrictions)  for  the  Site.  These  IGs 
were  reviewed  and  approved  by  EPA 
and  enacted  by  the  City  of  Aspen  and 
Pitkin  County  to  restrict  the  movement 
of  contaminated  soils  fa  and  from  the 
Site  and  to  aid  in  preserving  the 
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integrity  of  the  remedy  constructed  at 
the  Site. 

With  the  OU  1  Consent  Decree,  The 
Aspen/Pitkin  Environmental  Health 
Department  has  assured  EPA  and  the 
State  that  all  necessary  ICs  are  in  full 
force  and  effect  within  the  Site 
boundary.  The  Consent  Decree  also 
includes  reopeners  in  the  event  that  the 
County  were  to  repeal  or  disregard  these 
ordinances.  A  Five-year  Review 
conducted  by  EPA  and  completed  on 
November  7, 1997,  confirmed  that  these 
controls  are  in  force  and  that  the 
program  is  working. 

A  recent  amendment  to  the  OU  2  AOC 
has  provided  EPA  and  the  State  with 
indefinite  O&M  assurances.  As  stated  in 
the  AOC  Amendment,  the  O&M  Plan,  as 
defined  by  the  EE/CA.  Action 
Memorandum  and  original  workplan, 
will  provide  for  maintenance  of  runoff 
control,  dust  control,  restricted  site 
access  and  site  reclamation  measures. 
This  O&M  Plan  will  become  effective 
upon  the  termination  of  the  permit  with 
the  Colorado  Mined  Land  Reclamation 
Board  and  will  be  implemented  by  the 
PRP,  Wright  and  Preusch  Mining,  LTD. 

F.  Community  Relations 

Community  outreach  at  the  Smuggler 
Mountain  Superfund  Site  included: 
timely  information  about  the  Superfund 
process,  ongoing  communications,  and 
opportunities  for  community 
participation  in  the  decision-making 
process  for  the  Site  remedy.  Specific 
activities  included  monitoring 
community  concerns,  preparation  and 
mailing  of  fact  sheets,  coordination  of 
community  meetings  and  providing 
communication  between  EPA,  the 
community  and  Pitkin  Coimty  (and  the 
other  PRPs).  EPA's  outreach  efforts  to 
meet  community  needs  and  interests 
resulted  in  integral  participation  by  the 
Aspen  community  and  periodic 
revision(s)  to  the  Site  remedy. 


V.  Summary 

The  responsible  parties  have 
implemented  all  appropriate  response 
actions  required  to  sufficiently  protect 
himian  health  and  the  environment. 
Reports  on  lead  speciation, 
bioavailability,  and  blood  lead 
monitoring  studies  have  concluded  that 
children  living  on  the  Site  are  not  at 
unacceptable  risk  due  to  exposure  to 
lead  in  the  soil.  Also,  this  Site  meets  all 
the  site  completion  requirements  as 
specified  in  Close  Out  Procedures  for 
National  Priorities  List  Sites  (OSW^R 
Directive  9320.2-09).  Further,  O&M  of 
the  Site  is  assiued  via  the  OU  1  Consent 
Decree  and  the  OU  2  AOC  and  AOC 
Amendment. 


Because  hazardous  substances  will 
remain  at  the  site,  EPA  will  conduct 
periodic  inspections  of  the  site  to  ensure 
that  the  remedy  remains  protective  of 
human  health  and  the  environment. 
EPA  is  required  to  conduct  such  reviews 
under  section  121(c)  of  CERCLA  and  the 
NCP. 

EPA,  with  the  concurrence  of  the 
State  of  Colorado,  has  determined  that 
all  appropriate  response  actions 
required  by  CERCLA  at  the  Smuggler 
Mountain  Site  have  been  completed, 
and  that  no  further  cleanup  by 
responsible  parties  is  appropriate. 

Dated:  July  27, 1999. 
Jack  W.  McGraw, 

Acting  Regional  Administrator,  Region  8. 
[FR  Doc.  99-20199  Filed  8-6-99;  8:45  am] 
HJUJNG  coot  asao-eo-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47CFRPart73 

[DA  9»-1525.  MM  OodMt  No.  99-265,  RM- 
9660] 

Digital  Television  Broadcast  Service; 
Monroe,  LA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Noe 
Corporation,  licensee  of  station  KNOE- 
TV,  NTSC  Channel  9,  Monroe, 
Louisiana,  seeking  the  substitution  of 
DTV  Channel  7  for  its  assigned  DTV 
Chaimel  55.  DTV  Channel  7  can  be 
allotted  to  Monroe  in  compliance  with 
the  principle  commimity  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  32-11—45  N.  and 
92-04-10  W.  As  requested,  we  also 
propose  to  modify  KNOE-TV's 
authorization  to  specify  operation  on 
DTV  Channel  T  at  Monroe,  Louisiana, 
with  a  power  of  5.0  (kW)  and  a  height 
above  average  terrain  (HAAT)  of  519 
meters. 

DATES:  Comments  must  be  filed  on  or 
before  September  24, 1999,  and  reply 
comments  on  or  before  October  12, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Robert  B.  Jacobi,  Esq.,  Cohn 
and  Marks,  1920  N  Street,  NW,  Suite 
300,  Washington,  DC,  20036  (Counsel 
for  Noe  Corporation). 


FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-265,  adopted  July  30.  1999,  and 
released  August  3, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street.  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fit)m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subfects  in  47  CFR  Part  73 

Digital  Television  Broadcasting. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  99-20389  Filed  8-6-99;  8:45  am) 

BIUING  CODE  8712-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101»-AE89 

Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  Proposed 
Rule  To  List  ttie  Plant  Rumex 
orttKMieurus  (Chiricahua  Docit)  as 
Threatened 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  withdraw  the 
proposed  rule  to  list  the  plant  Rumex 
orthoneurus  (Chiricahua  dock  or 
Blumer's  dock)  as  a  threatened  species 
under  the  Endangered  Species  Act  of 
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19;  3,  as  amended  (Act).  We  find  that 
th  3  available  information  does  not 
si4f  port  the  listing  of  this  species  as 
thf^atened.  Although  threats  to  some 
pa(>ulations  of  this  plant  may  persist, 
these  threats  are  not  sufficiently 
widespread  to  pose  a  significant  risk  to 
R.\i>rthoneurus  within  the  foreseeable 
3.  Recent  genetic  research  and 

fey  efforts  indicate  that  R. 

honeurus  has  a  much  larger 

ribution  than  previously  thought. 

,  therefore,  find  that  R.  orthoneurus 
is  not  meet  the  definition  of  a 

Batened  or  endangered  species. 

lESSES:  The  complete  file  for  this 

I  is  available  for  public  inspection, 
ppointment,  during  normal  business 
rs  at  the  Arizona  Ecological  Services 
Field  Office.  U.S.  Fish  and  Wildlife 
Sdi^ce,  2321  W.  Royal  Palm  Rd.,  Suite 
103,  Phoenix,  Arizona  85021. 
F(M  FURTHER  INFORMATION  CONTACT: 
D^ye  Harlow,  Field  Supervisor,  Arizona 
Ecj^logical  Services  Field  Office  (see 
Ab^RESSES  section)  (telephone  602- 
640-2720,  ext.  244;  facsimile  602-640- 
27|^0). 

EMENTARY  INFORMATION: 

B4fkground 

April  1, 1998,  we  published  in  the 
era!  Register  a  proposed  rule  to  list 
icahua  dock  Rumex  orthoneurus  as 
th^atened  (63  FR  15813).  An 
heiibaceous,  robust  perennial  within  the 
Pcjljygonaceae  family,  R.  orthoneurus  is 
kqown  fi-om  the  mountains  of  Arizona, 
New  Mexico,  and  Mexico.  Plants  grow 
to  i  meter  (m)  (3.3  feet  (ft))  in  height 
wi  th  inflorescence  stalks  up  to  2  m  (6.6 
ft){  ^  height  on  more  vigorous 

imens.  The  large  oblong  to  oblong- 
laiibeolate  basal  leaves  are  up  to  50 
cep^timeters  (cm)  (19.7  inches  (in))  long, 
18  cm  (7.1  in)  wide.  Characteristics 
differentiating  this  plant  firom  other 
mehibers  in  its  genus  include  woody 
rhizomes  (a  rootlike  horizontal  stem,  as 
opposed  to  taproots)  on  mature  plants 
wmch  appear  banded,  the  color  of 
wmch  can  vary  (Robert  Bellsey, 
Uaiversity  of  Arizona,  pers.  comm. 
1999);  lateral  leaf  veins  almost 

endicular  to  the  middle  vein  of  the 
(but  that  are  often  at  less  than  right 
es);  and  a  lack  of  callosities  or 
Uings  on  the  valves  or  midribs  of 
ting  capsules  (Dawson  1979,  Phillips 

1980,  Coronado  National  Forest 
3). 
umex  orthoneurus  occurs  in  moist, 

y  soils  within  riparian  and  wetland 
itats,  and  in  cienegas  (desert 
wetlands),  springs,  and  streams.  It  is 
al$^  known  to  occur  in  the  drier 
he  ^dwaters  of  some  areas  (Robert 
Be  1  [sey.  University  of  Arizona,  pers. 


comm.  1999).  R.  orthoneurus  is  found  at 
elevations  primarily  between  2,000  and 
3,500  m  (approximately  6.500-11,500 
ft).  While  many  sites  are  in  open 
meadows  or  along  streams  with  open 
canopies,  R.  orthoneurus  frequently 
occurs  in  shaded  forests.  Surrounding 
habitats  are  generally  mixed  conifer 
forest.  The  dominant  species  associated 
with  R.  orthoneurus  include  sneeze 
weed  {Helenium  hoopesii),  larkspur 
[Delphinium  andesicola),  monkeyflower 
[Mimulus  spp.)  and  various  sedges 
{Carex  spp.)  (Phillips  et  al.  1980). 

i?uinex  orthoneurus  is  distributed  in 
areas  scattered  throughout  Arizona  and 
New  Mexico,  and  is  known  to  occur  at 
two  locations  in  the  State  of  Sonora, 
Mexico.  In  Arizona,  the  plant  is  present 
on  the  Coronado,  Apache-Sitgreaves, 
Coconino,  and  Tonto  National  Forests. 
On  the  Coronado  National  Forest,  R. 
orthoneurus  occurs  in  the  Chiricahua 
and  Huachuca  mountains  in  Cochise 
County,  and  the  Pinaleno  Mountains  in 
Graham  County.  On  the  Apache- 
Sitgreaves  National  Forests,  R. 
orthoneurus  is  located  in  the  White 
Mountains  in  Apache  County  and  along 
the  north  side  of  the  Mogollon  Rim  in 
Coconino  Coimty.  On  the  Coconino 
National  Forest,  R.  orthoneurus  was 
recently  found  in  the  San  Francisco 
Peaks  and  Barbershop  Canyon  in 
Coconino  County.  On  the  Tonto 
National  Forest,  R.  orthoneurus  occurs 
in  the  Sierra  Ancha  Mountains  in  Gila 
County,  and  was  introduced  in  the  - 
south  drainage  of  the  Mogollon  Rim 
(also  in  Gila  Coimty). 

In  New  Mexico,  Rumex  orthoneurus 
is  distributed  on  the  Santa  Fe,  Lincoln, 
Gila,  and  Carson  National  Forests.  On 
the  Santa  Fe  National  Forest,  R. 
orthoneurus  was  recorded  in  Mora 
County,  including  the  Pecos  Wilderness. 
R.  orthoneurus  was  found  in  Catron  and 
Grant  coimties  on  the  Gila  National 
Forest,  including  the  Gila  Wilderness 
Area.  Plants  are  documented  in 
numerous  locations  on  the  Carson 
National  Forest,  and  specimens  were 
recently  collected  fit>m  the  Lincoln. 
National  Forest. 

Recent  genetic  work  has  clarified  the 
distinction  between  Rumex  orthoneurus 
and  the  closely  related  species,  R. 
occidentalis.  Bellsey  (1998,  in  prep.) 
compared  DNA  among  R.  orthoneurus, 
R.  occidentalis,  and  R.  obtusifolius  (a 
species  known  to  be  distantly  related  to 
R.  orthoneurus)  using  the  Random 
Amplified  Polymorphic  DNA  (RAPD) 
technique.  Bellsey  discovered  that  the 
presiuned  R.  orthoneurus  frtim  Arizona 
were  significantly  different  from  R. 
occidentalis,  and  that  all  three  species 
shared  less  than  15%  of  the  RAPD 
markers.  The  genetic  analyses  resulted 


in  classification  of  the  White  and  Gila 
moimtains  populations  as  R. 
orthoneurus  and  not  R.  occidentalis, 
which  they  resemble  morphologically. 
Morphological  characteristics  of 
specimens  from  the  Carson  and  Lincoln 
National  Forests  now  indicate  that  they 
are  R.  orthoneurus  and  not  R. 
occidentalis,  (Robert  Bellsey,  University 
of  Arizona,  pers.  comm.  1999). 
However,  genetic  analysis  has  yet  to  be 
performed  on  these  plants. 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  we  requested  all 
interested  parties  to  submit  factual 
reports  or  information  that  might 
contribute  to  development  of  a  final 
rule.  We  also  contacted  all  appropriate 
Federal  agencies,  State  agencies,  coimty 
and  city  governments,  scientific 
organizations,  and  other  interested 
parties  and  requested  comments. 

In  accordance  with  our  peer  review 
policy  published  in  the  Federal  Register 
on  July  1,  1994  (59  FR  34270),  we 
solicited  expert  opinions  of  three 
appropriate  and  independent  specialists 
regarding  the  proposed  rule.  We  invited 
these  peer  reviewers  to  comment  during 
the  public  comment  period  upon  the 
specific  assumptions  and  conclusions 
regarding  the  proposed  listing.  In 
response  to  our  solicitation  one 
reviewer  provided  comments  that  we 
considered  in  the  preparation  of  this 
notice. 

We  published  newspaper  notices 
inviting  public  comment  in  the  Silver 
City  Daily  Press  (Silver  City,  NM)  on 
April  7, 1998;  the  Arizona  Republic 
(Phoenix,  AZ),  Tucson  Citizen  (Tucson, 
AZ),  and  Arizona  Daily  Star  (Tucson, 
AZ)  on  April  9, 1998;  and  the  White 
Mountain  Independent  (Pinetop,  AZ), 
Sierra  Vista  Herald  (Sierra  Vista,  AZ), 
Albuquerque  Journal  (Albuquerque, 
NM),  Albuquerque  Tribime 
(Albuquerque,  NM),  and  Santa  Fe  New 
Mexican  (Sante  Fe,  NM),  on  April  10, 
1998.  The  comment  period  closed  on 
July  30, 1998. 

To  provide  for  a  requested  public 
hearing,  encoiuage  participation  from 
the  public  in  the  species  listing  process, 
and  to  await  the  submission  of  cxirrent 
species  status  information,  we  reopened 
and  extended  the  comment  period  from 
July  30, 1998  until  October  1, 1998  (63 
FR  40389;  July  29,  1998).  We  also  held 
informational  meetings  with  interested 
parties  about  the  proposed  rule  in  Silver 
City,  NM  on  August  18. 1998. 

We  received  37  comments  (e.g., 
letters,  phone  calls,  facsimiles,  and  oral 
testimony!  from  individuals  or  agency 
or  group  representatives  concerning  the 
proposed  rule  to  list  Rumex 
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orthoneurus.  Seven  people  provided 
comments  supportii^  the  proposed 
listing  of  the  species,  13  people  opposed 
the  proposed  listing,  and  17  people 
provided  informational  comments. 
Several  commenters  provided 
additional  information  that  we 
incorporated  into  this  withdrawal,  along 
with  other  clarifications.  We  organized 
all  opposing  and  technical  comments 
into  five  specific  issues,  and  these  along 
with  our  response  are  simunarized 
below. 

Issue  1 — Known  Distribution  ofRumex 
orthoneurus 

Conunent:  Several  commenters  stated 
that  listing  is  not  warranted  because  the 
plant  has  a  much  wider  distribution 
than  previously  thought. 

Sayice  Response:  Our  knowledge  of 
Rumex  orthoneurus  distribution  has 
increased  considnably  since  the 
proposed  rule.  At  the  time  of  the 
proposed  rule,  although  R.  orthoneurus 
was  thougltf  to  occur  in  New  Mexico 
and  east-central  Arizona,  data  from  only 
10  sites  in  southeastern  Arizona  were 
available  to  evaluate  the  status  of  the 
plant  We  have  since  become  aware  of 
approximately  134  additional  R. 
orthoneurus  locations  (non-introduced), 
many  of  which  contain  high  numbers  of 
plants  with  low  levels  oftmeats.  See 
Factor  A  of  "Summary  of  Factors 
Afiiocting  the  Species"  section  for 
additional  information. 

Conunent  Several  commenters  stated 
that  Rumex  mthoneurus  inhabits  areas 
inaccessible  to  cattle,  and  thus  is  not 
exposed  to  threats  from  grazing. 

Service  Response:  Although  it  is  true 
that  Rumex  orthoneurus  is  located  in 
some  areas  that  are  inaccessible  to 
cattle,  the  plant  is  also  located  in  many 
areas  where  cattle  roam  freely.  In  those 
areas,  cattle  grazing  is  documented  to 
have  substantial  detrimental  effects  on 
smaller  popiilations  of  the  plant. 
Despite  this,  the  range  of  A.  orthoneurus 
is  much  larger  than  previously  thought, 
and  many  populations  have  low  levels 
of  threats. 

Comment:  One  commenter  suggested 
that  listing  is  warranted  because  the 
previous  Imown  range  at  the  time  of  the 
proposed  rule  constitutes  a  significant 
portion  of  the  species'  range. 

Service  Response:  At  the  time  of  the 
proposed  rule,  site-specific  information 
was  available  for  10  Riunex  orthoneurus 
locations.  Although  we  were'  aware  that 
the  species  occiirred  in  other  areas,  data 
were  not  available  for  those  sites.  We 
have  current  information  from 
approximately  134  additional  sites 
containing  natural  populations  of  R. 
orthoneurus.  The  size  of  populations 


within  these  sites  ranges  bom  just  a  few 
individuals  to  tens  of  thousands. 

Site-specific  information  is  available 
for  four  National  Forests  in  Arizona  and 
three  National  Forests  in  New  Mexico 
(excluding  the  Lincoln  National  Forest). 
The  plant  is  also  known  to  occiir  in 
Mexico.  Impacts  to  the  plant  in 
southeast  Arizona  (the  previously 
known  sites)  continue,  and  these 
populations  are  important  to  the  genetic 
variation  of  the  species.  However, 
conservation  strategies  for  most 
southeast  Arizona  populations  are 
already  established  and  in  place  (See 
Factors  A  and  D  of  the  "Summary  of 
Factors  Afiiscting  the  Species"  section) 
and  threats  witldn  the  balance  of  its 
range  are  not  sevwe  enough  to  threaten 
the  continued  existence  of  the  species. 
Changes  in  our  assessment  of  the  level 
of  threats  to  the  plant  are  the  result  of 
new  information  indicating  a  larger 
known  distribution  of  the  plant,  higher 
densities  of  populations,  and 
diminished  levels  of  overall  threats 
stemming  from  the  discovery  of  new 
populations. 

Issue  2— Adaptability  and  Resiliency  of 
Rumex  orthoneurus 

Comment:  Several  commenters  stated 
that  physiological  adaptations  such  as 
asexual  reproduction  and  dormancy 
diuing  drought  aUow  the  plant  to 
survive  disturbance  and  stochastic 
(randomly  occurring  natural)  events. 
Other  commenters  suggested  that 
perceived  declines  in  plant  abimdance 
may  not  be  real  because  plants  that  are 
not  visible  one  year  may  sometimes 
reappear  in  subsequent  years. 

Service  Response:  We  recognize  that 
Rumex  orthoneurus  may  be  tolerant  of 
certain  disturbance  events  because  of  its 
physiological  adaptations.  We  are  also 
aware  that  the  plant  has  regenerated  in 
areas  where  it  appeared  to  have  been 
destroyed.  However,  threats  such  as 
grazing,  wildfire,  water  diversion,  and 
recreation  are  known  to  cause 
irreparable  damage  to  R.  orthoneurus 
and  the  riparian  areas  it  inhabits.  These 
threats  can  cause  stream-bank  erosion, 
head-cutting  (streambed  erosion  that 
migrates  upstream  resulting  in  channel 
destabilization  and  accelerated 
streambank  erosion),  and  soil 
compaction,  all  from  which  the  plant 
has  difficulty  recovering  despite  its 
physiological  characteristics. 

Water  is  a  primary  vector  of  seed 
dispersal  for  Rumex  orthoneurus.  Thus, 
if  the  plant  is  extirpated  from  upstream 
reaches,  there  is  a  lower  probability  that 
it  can  re-colonize  those  areas. 
Furthermore,  imabated  grazing  can 
reduce  plants  to  1-2  cm  (less  3ian  1  in.) 
in  height,  when  they  are  otherwise  able. 


to  grow  up  to  1  m  (3.3  ft)  tall.  This 
prevents  the  plant  from  producing 
flowering  stalks,  which  are  necessary  for 
sexual  reproduction  and  the  mixing  of 
genetic  material  from  unique 
individuals.  The  reduction  of  plant  size 
also  hampers  the  plant's  ability  to 
generate  vital  nutrients  from 
photosynthesis,  as  the  surface  area  of 
the  plant  is  diminished  by 
approximately  two  orders  of  magnitude. 
If  the  plant  is  forced  to  remain  in  this 
retarded  growth  form  continuously,  it 
may  be  destroyed.  However,  these 
threats,  although  they  are  in  certain 
locationSrSignificant,  are  not  manifested 
to  a  significant  degree  throughout  the 
range  of  R.  orthoneurus.  Consequently, 
we  find  that  listing  is  not  warranted  at 
this  time  (see  Factor  A  of  the  "Summary 
of  Factors  Affecting  the  Species" 
section). 

Issue  3— Fire  as  a  Threat 

Comments:  Numerous  commenters 
stated  that  fire  is  not  a  threat  to  the 
plant,  because  fire  can  thin  vegetation 
and  allow  Rumex  orthoneurus  to 
colonize  and  grow  in  riparian  areas 
where  other  woody  plant  species  are 
encroaching. 

Service  Response:  Wildfires  are 
detrimental  to  R.  orthoneurus, 
especially  when  they  result  in  increased 
stream  sedimentation  and  the  scouring 
of  drainages.  The  resultant  soil  loss  can 
translate  into  long  term,  if  not 
permanent,  loss  of  habitat  for  R. 
orthoneurus.  In  the  Tonto  National 
Forest,  wildfire  has  caused  the 
extirpation  of  two  introduced 
popidations,  and  the  potential  for 
wildfire  on  National  Forest  lands 
remains  a  threat  to  JR.  orthoneurus. 
Despite  this,  wildfire  is  largely  an 
isolated  event,  and  for  the  vast  majority 
of  known  R.  orthoneurus  populations, 
there  is  no  indication  of  it  being  a 
significant  threat. 

Issue  4 — Genetic  Diversity  of 
Populations 

Comment:  One  commenter  indicated 
that  because  Rumex  orthoneurus 
populations  from  each  mountain  range 
are  imique  genetically,  that  maintaining 
these  populations  and  their  genetic 
diversity  is  important  to  the  overall 
health  of  the  species. 

Se/vjce  Response:  Because  R. 
orthoneurus  can  reproduce  asexually,  a 
population  with  many  plants  may 
actually  be  just  a  few  individuals  that 
developed  frtim  rhizomes.  Asexual 
reproduction  in  R.  orthoneurus  may 
limit  the  level  of  diverse  genetic 
information  in  some  populations.  Thus, 
preserving  populations  from  each 
mountain  range  is  important  in 


Federal  Register /Vol.  64,  No.  152 /Monday,  August  9,  1999  /  Proposed  Rules 


43135 


D I  iximizing  the  genetic  variation 
akiiailable  to  the  overall  gene  pool  of  the 
cies.     ~ 

lary  of  Factors  Affecting  the 

es 

>We  must  consider  five  fectors 
Inscribed  in  section  4(a)(1)  of  the  Act 
f  hen  determining  whether  to  list  a 
sbecies.  These  factors,  and  their 

:  plication  to  our  decision  to  withdraw 
I  proposal  to  list  Chiricahua  dock 
(tiumex  orthoneunis  Rech  P.),  are  as 
fpllows: 

The  Present  or  Threatened 
struction.  Modification,  or 
rtailment  of  Its  Habitat  or  Range. 

The  proposed  rule  (63  PR  15813) 
ntified  livestock  grazing,  recreation, 
ter  development  and  diversion,  road 
struction  and  maintenance,  logging, 
ning  and  associated  activities,  and 
Idfire  as  causing  the  loss  and 
[^gradation  of  riparian  and  cienega 
ibitat  for  Rumex  orthoneunis.  In  the 
lioposed  rule,  we  identified  some 
Populations  as  extirpated  because  of 
these  activities.  It  was  believed  that  the 
ep^tirpation  of  some  natural  populations 
the  Chiricahua  and  Huachuca 
untains  were  possibly  caused  by 
iter  development  and  diversion, 

ng,  and  mining  activities.  Frequent 
d  maintenance  in  the  Pinaleno 
untains  was  fbimd  to  regularly 
pact  one  population.  The  Tonto 
tional  Forest  (1993)  noted  evidence  of 
1  compaction  and  unstable  banks  at 
Workman  Creek  sites  in  the  Sierra 
Ancha  Mountains  caused  by 
recreational  activities.  In  the  Coronado 
National  Forest  (1993)  Conservation 
Strategy  for  the  Chiricahua  Dock,  the 
f  (irest  Service  addressed  the  possible 
e  >  tirpation  of  the  type  locality  (the 
iDpation  where  the  plant  was  originally 
described)  as  a  result  of  water 
dijversions.  Hodges  attributed  impacts  to 

orthoneunis  at  Hospital  Flat 
(l^naleno  Mountains)  to  trampling  by 
ationists  and  damming  of  the  creek 
avid  Hodges,  Southwest  Center  for 
iological  Diversity,  pers.  comm.  1995). 
;At  me  time  of  the  proposed  rule, 
ng  was  thought  to  impact  Rumex 
oneunis  at  the  system,  population, 
d  individual  plant  levels,  as  grazed 
dpulations  often  do  not  produce  seeds. 
/  lIso  at  the  time  of  the  proposed  rule,  it 
thought  that  continued  grazing 
d  eventually  preclude  the  plant's 
ntinued  existence  due  to  a  lack  of 
d  production,  compacted  soils 
dijscouraging  seedling  establishment, 
sajvere  trampling  of  plants  and 
i  nderground  rhizomes,  and 
d  ( istabilization  of  streambanks  resulting 
in  habitat  loss.  At  the  time  we  prepared 


the  proposed  rule,  the  population  at 
Ramsey  Canyon  in  the  Huachuca 
Mountains  was  thought  to  be  extirpated 
by  grazing,  which  took  place  in  tfie  early 
1900s  (Van  Devender  1980).  The  species 
is  now  known  to  occur  in  three  different 
areas  in  upper  Ramsey  Canyon.  The 
available  information  at  the  time  of  the 
proposed  rule,  indicated  that  virtually 
all  reported  occurrences  of  R. 
orthoneunis  on  the  Apache-Sitgreaves 
National  Forests  were  adversely  affected 
by  grazing  activities.  However,  many 
newly  discovered  occurrences  of  R. 
orthoneunis  on  the  Apache-Sitgreaves 
National  Forests  are  not  being  adversely 
affected  by  livestock  grazing,  and 
because  we  have  foimd  many  plant 
locations  to  be  free  of  grazing,  we 
cannot  conclude  that  impacts  to  R. 
orthoneunis  are  occurring  range- wide 
by  this  threat 

The  proposed  rule  also  cited  Phillips 
et  al.  (1980),  who  reported  a  proposed 
uranium  mining  and  milling  operation 
as  a  threat  to  the  Workman  Creek 
population  of  Rumex  orthoneunis  in  the 
Sierra  Ancha  Mountains.  Plans  called 
for  the  construction  of  a  campsite,  and 
the  development  of  the  bowl  area  of 
Carr  Mountain  (the  watershed  for  the 
site)  into  a  luanium  mill.  Although  the 
Workman  Creek  drainage  remains 
available  for  mineral  entry,  and  mining 
continues  to  be  a  potential  threat  in  that 
area,  logging  and  mining  operations  are 
not  widely  documented  as  having   ^ 
adverse  effects  on  R.  orthoneunis 
populations.  Finally  the  proposed  rule 
identified  that  wildfire  in  the  Tonto 
National  Forest  caused  the  extirpation 
of  two  introduced  populations,  and  the 
decline  of  a  third.  Aldiough  wildfire 
continues  to  be  a  threat  to  some 
populations  of  the  Chiricahua  dock,  its 
effects  are  localized. 

While  grazing,  recreation,  wildfire, 
and  water  diversions  can  adversely 
affect  the  plant  in  some  areas,  recent 
genetic  research  (see  "Background" 
section)  and  survey  efforts  indicate  that 
Rumex  orthoneunis  has  a  much  larger 
distribution  than  previously  thought, 
and  not  all  populations  are  imperiled  by 
the  above  threats. 

Oiu-  decision  to  propose  Rumex 
orthoneunis  as  a  threatened  species  was 
based  on  the  best  scientific  information 
available  to  us  at  the  time  of  the 
proposed  rule,  and  consisted  of 
information  from  only  10  sites  in 
southeastern  Arizona  (most  with  only  a 
few  individuals).  Rumex  orthoneunis  is 
now  known  from  approximately  144 
sites  in  Arizona  and  New  Mexico,  and 
at  least  two  sites  in  the  State  of  Sonora, 
Mexico,  within  the  forest  reserve  "Sierra 
de  los  Ajos."  Numbers  of  plants  at  sites 
containing  R.  orthoneunis  range  from 


just  a  few  to  tens  of  thousands  of 
individuals.  In  Arizona,  on  the 
Coronado  National  Forest,  R. 
orthoneunis  occurs  at  12  sites  as  natural 
populations  in  the  Chiricahua, 
Pinalen]o,  and  Huachuca  mountains. 
There  are  four  introduced  sites  in  the 
Chiricahua  moimtains,  most  of  which 
are  either  stable  or  increasing  in 
number.  Originally,  plants  from  the 
White  (AZ),  MogoUon  (NM),  and  San 
Francisco  (NM)  motmtains  were  thought 
to  be  fl.  occidentalis.  However,  recent 
research  indicates  that  plants  in  these 
mountains  are,  in  fact,  R.  orthoneunis 
(see  "Background"  section;  Moimt  and 
Logan  1993,  Friar  et  al.  1994,  Bellsey 
and  Mount  1995,  Bellsey  1998,  in 
prep.). 

On  the  Apache-Sitgreaves  National 
Forests,  Rumex  uitliuittnuus  is  located 
in  the  White  Mountains  and  along  the 
north  side  of  the  MogoUon  Rim.  A  total 
of  67  sites,  many  with  thousands  of 
plants,  are  documented  thus  far,  and 
many  areas  have  yet  to  be  surveyed. 
Ciurent  genetic  information,  has 
revealed  that  four  sites  in  the  San 
Francisco  Peaks  on  the  Coconino 
National  Forest  currently  support  R. 
orthoneunis.  A  fifth  site  was  discovered 
in  Barbershop  Canyon  (Coconino 
National  Forest),  a  site  previously 
surveyed  without  R.  orthoneunis 
detections  (Barbara  Phillips,  Coconino 
National  Forest,  pers.  comm.  1999). 
Additional  locations  are  suspected  to 
contain  R.  orthoneunis,  but  lack 
surveys.  Four  sites  containing  natural 
populations  of  R.  orthoneunis  were 
found  on  the  Tonto  National  Forest  in 
the  Sierra  Ancha  Mountains  and  receive 
some  protection,  and  many  other  sites 
contain  introduced  populations  in  the 
south  drainage  of  the  Mogollon  Rim. 

In  New  Mexico,  the  presence  of 
Rumex  orthoneunis  is  documented  from 
recent  siuvey  efforts  (Bellsey,  pers. 
comm.  1999)  on  the  Carson,  Santa  Fe, 
Lincoln,  and  Gila  National  Forests.  On 
the  Carson  National  Forest,  2  days  of 
cursory  surveys  conducted  from  a 
vehicle  found  seven  locations 
containing  R.  orthoneunis.  On  the  Santa 
Fe  National  Forest,  fl.  orthoneunis 
presence  was  recorded  during 
approximately  4  days  of  surveys  for 
Arizona  willow  (Salix  arizonica).  This 
effort  resulted  in  the  detection  of  14 
locations,  many  of  which  contain  tens  of 
thousands  of  plants.  At  the  time  of  the 
proposed  rule,  R.  orthonairus  was 
thought  to  be  extinct  on  the  Lincoln 
National  Forest,  but  specimens  were 
recently  collected  whose  morphological 
characteristics  indicate  the  plants  are  fl. 
orthoneunis  (Bellsey,  pers.  comm. 
1999).,The  vast  majority  of  habitat  on 
these  forests  still  remain  unsurveyed. 
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Surveys  and  genetic  analysis  of  R. 
orthoneurus  specimens  indicate  that 
there  are  34  sites  containing  natural 
populations  on  the  Gila  National  Forest. 

m  contrast  to  the  proposed  rule,  we 
are  now  aware  of  so  many  sites  (many 
with  low  levels  of  threats),  that  despite 
the  threats  stated  in  the  proposed  rule, 
we  cannot  conclude  that  Rumex 
orthoneurus  is  threatened  throughout  all 
or  a  significant  portion  of  its  range. 

B.  OverutiUzation  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  kuown  to  be  a 
significant  threat  at  the  present  time. 

C.  Disease  or  Predation 

The  primary  predation  threat  to 
Rumex  orthoneurus  is  firom  livestock  or 
wild  ungulate  grazing  due  to  its  high 
palatability  and  occiirrence  in  wetland 
habitats  attractive  to  herbivores. 
Permitted  grazing  occiu^  at  R. 
orthoneurus  sites  in  the  White 
Mountains  on  the  Apache-Sitgreaves 
Natioiud  Forests  and  at  sites  on  the 
Tonto  National  Forest.  The  Gila 
Wilderness  has  not  permitted  grazing 
since  1952  (Paul  Boucher,  Gila  National 
Forest,  pers.  comm.  1997),  and  grazing 
by  cattle  has  not  occiured  since  1947  on 
R.  orthoneurus  sites  in  the  Pinaleno 
Mountains  (Coronado  National  Forest 
1993).  Sites  on  the  Coconino  and  the 
Apache-Sitgreaves  National  Forests  are 
affected  by  wild  ungulates.  There  is 
docimientation  of  both  cattle  and  elk 
grazing  at  R.  orthoneurus  sites  in  the 
Carson  and  Santa  Fe  National  Forests. 

Despite  the  documented  grazing  on 
most  of  the  forests  where  Rumex 
orthoneurus  is  found,  the  plant  is 
protected  in  many  areas  by  exclosures 
(barriers  to  exclude  animals),  by 
management  efforts,  or  by  virtue  of  its 
location.  At  the  time  of  the  proposed 
rule,  there  was  reason  to  believe  that 
grazing  was  a  much  more  serious  threat 
to  R.  orthoneurus  because  known  sites 
were  fairly  small,  and  the  proportion  of 
sites  affected  was  thought  to  be  high. 
New  information  indicates  that  there  are 
numerous  secure  sites  with  hundreds, 
thousands,  or  tens  of  thousands  of 
plants.  In  some  cases,  sites  are 
considered  seciue  because  population 
sizes  are  large,  and  in  others  grazing  is 
absent  or  of  little  consequence  (i.e., 
grazing  periods  are  brief  or  there  are  few 
ungulates).  In  addition  to  the 
information  that  many  sites  appear 
secure,  the  proportion  of  affected  sites 
decreased  as  we  became  aware  of  more 
non-threatened  sites.  These  positive 
developments  for  the  status  of  R. 
orthoneurus  lead  us  to  conclude  that 
Usting  is  no  longer  warranted. 


D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Many  Federal  and  State  laws  and 
regulations  can  protect  Rumex 
orthoneurus  and  its- habitat.  However, 
Federal  and  state  agency  discretion 
allowed  imder  these  laws  still  permits 
adverse  effects  on  listed  and  rare 
species.  Rumex  orthoneurus  is  not 
included  in  either  of  the  three 
Appendices  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES),  and  it  is  unlikely  to  require  the 
trade  protections  of  CITES. 

The  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1701  et  seq.)  and  National  Forest 
Management  Act  of  1976  (16  U.S.C. 
1600  et  seq.)  direct  Federal  agencies  to 
prepare  programmatic-level 
management  plans  to  guide  long-term 
resource  management  decisions.  Forest 
plans  generally  include  a  commitment 
to  maintain  viable  popiilations  of  all 
native  wildlife,  fish  and  plant  species 
within  the  Forest's  jurisdiction. 
However,  such  general  commitments  do 
not,  in  themselves,  preclude  adverse 
effects  to  rare  species  by  any  National 
Forest. 

The  Coronado  and  Tonto  National 
Forests  developed  assessments  with 
management  strategies  for  Rumex 
orthoneurus  in  1993.  To  date,  cattle 
grazing  is  somewhat  limited  on  R. 
orthoneurus  sites  in  both  forests.  The 
Tonto  National  Forest  has  taken 
extensive  measures  to  keep  cattle  and 
recreation  out  of  riparian  areas 
inhabited  by  R.  orthoneurus.  The  Forest 
has  closed  roads  where  vehicles  and 
hikers  could  impact  the  plant,  and  they 
have  moved  gates  to  redirect  traffic  to 
areas  not  occupied  by  R.  orthoneurus. 
Although  the  Coronado  NationeJ  Forest 
has  a  conservation  strategy  which  has 
limited  livestock  grazing,  some  sites  are 
grazed  by  horses,  and  recreation  is  still 
a  problem  at  many  sites.  The  Apache- 
Sitgreaves  Forests  are  implementing  a 
monitoring  program  in  1999  (John 
Bedell,  Apache-Sitgreaves  National 
Forest,  in  lift.  1999),  and  the  Carson 
National  Forest  has  designated  funds  for 
additional  surveys  in  1999  (Dick  Braun, 
Carson  National  Forest,  pers.  comm. 
1999).  Management  strategies  were  not 
developed  for  sites  at  other  National 
Forests  or  the  Ft.  Huachuca  Army  Post. 

The  National  Environmental  Policy 
Act  of  1969  (NEPA)  (42  U.S.C.  Sec. 
4321— 4370a)  requires  Federal  agencies 
to  consider  the  environmental  impacts 
of  their  actions.  The  NEPA  requires 
Federal  agencies  to  describe  a  proposed 
action,  consider  alternatives,  identiiy 
and  disclose  potential  environmental 


impacts  of  each  alternative,  and  involve 
the  public  in  the  decision-making 
process.  It  does  not  require  Federal 
agencies  to  select  the  iJtemative  having 
the  least  significant  environmental 
impact.  The  NEPA  does  not  prohibit  a 
Federal  action  agency  from  dioosing  an 
action  that  will  adversely  affect  listed  or 
candidate  species  provided  these  effects 
were  known  and  identified  in  a  NEPA 
docimient. 

The  wetland  habitats  supporting 
Rumex  orthoneurus  have  a  degree  of 
protection  under  section  404  of  the 
Clean  Water  Act  and  under  Federal 
Executive  Orders  11988  (Floodplain 
Management)  and  11990  (Protection  of 
Wetlands).  These  authorities  can  only 
protect  R.  orthoneurus  indirectly  and 
have  not  curtailed  population  decline, 
extirpation,  or  habitat  losses  for  fl. 
orthoneurus  in  some  locations. 

Under  the  Lacey  Act  (16  U.S.C.  3371 
et  seq.),  as  amended  in  1982,  it  is 
imlawful  for  any  person  to  import, 
export,  sell,  receive,  acquire,  purchase, 
or  engage  in  interstate  or  foreign 
commerce  in  any  species  taken, 
possessed,  or  sold  in  violation  of  any 
law,  treaty,  or  regulation  of  the  United 
States,  any  Tribal  law,  or  any  law  or 
regulation  of  any  state.  The  Lacey  Act 
can  provide  a  degree  of  protection  to 
Rumex  orthoneurus  to  the  extent  that 
the  species  is  protected  by  Arizona  State 
law  (described  below). 

The  Arizona  Native  Plant  Law  (A.R.S. 
Chapter  7,  Article  1)  protects  Rumex 
orthoneurus  as  "highly  safeguarded."  A 
permit  from  the  Arizona  Department  of 
Agricultiue  (ADA)  must  be  obtained  to 
legally  collect  this  species  from  public 
or  private  lands  in  Arizona.  Permits  may 
be  issued  for  scientific  and  educational 
purposes  only.  It  is  unlawful  to  destroy, 
dig  up,  mutilate,  collect,  cut,  harvest,  or 
take  any  living  "highly  safeguarded" 
native  plant  from  private.  State,  or 
Federal  land  without  a  permit. 
However,  private  landowners  and 
Federal  and  State  agencies  may  clear 
land  and  destroy  habitat  after  giving  the 
ADA  sufficient  notice  to  allow  plant 
salvage.  Damage  to  plants  and  habitat 
occiu  imder  the  Arizona  Native  Plant 
Law. 

Despite  the  potential  inadequacies  in 
existing  regidatory  mechanisms,  we  find 
insufficient  evidence  that  the  existing 
levels  of  threats  to  Rumex  orthoneurus 
warrant  its  listing  as  a  threatened  or 
endangered  species  under  the  Act.  In 
light  of  the  expanded  numbers  and 
distribution  of  R.  orthoneurus,  the 
potential  inadequacies  of  these 
regidatory  mechanisms  is  no  longer  a 
significant  factor. 
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E  .1  Other  Natural  or  Manmade  Factors 
J ,  fecting  Its  Continued  Existence 

At  the  time  of  the  proposed  rule,  a 
proportion  of  known  Rumex 
oneurus  populations  occurred  as 
all  sites  in  isolated  mountain  ranges. 
Rkmex  orthoneurus  was  thought  to  be 
V  itlnerable  to  chance  extirpations 
fa^ause  of  the  perceived  low  numbers 
of{individuals  in  mostly  scattered, 
L  i^lated  populations. 

y  loss  of  such  sites  would  have 
ulted  in  a  significant  curtailment  of 
species'  range,  and  may  have 
iected  the  species'  ability  to  sustain 
If  over  time.  Wildfire  was  also 
lught  to  pose  a  significant  threat,  as 
ould  be  catastrophic  to  smaller, 
fined  populations. 


X 


Nv  uuw  kiiuw  thai  Rumex 
ctthoneums  is  well  distributed  in  areas 
OE  Arizona  and  New  Mexico.  Many  sites 

V  rhere  R.  orthoneurus  is  found  contain 
t  ijousands  of  plants.  The  present 

c  iistribution  and  abundance  of  R. 
ditfhoneurus  precludes  a  finding  that 
1  ^ting  the  plant  is  warranted  because 
dhance,  localized  extirpations  would 
nat  necessarily  result  in  a  significant 
c  I  Ttailment  of  the  species'  range. 
J  L  Iditionally,  although  wildfire  can  be 
c  etrimental  to  localized  populations, 

V  rildfire  is  largely  an  isolated  event.  For 
tne  vast  majority  of  known  R. 
qkhoneurus  populations,  there  is  no 

ication  that  wildfire  is  a  significant 
eat.  We  find  no  indication  of  any 
er  natural  or  manmade  factors 
'ecting  the  continued  existence  of  R. 
khoneurus. 

idling  and  Withdrawal 

Based  on  our  review  and 
nsideration  of  the  best  scientific  and 
mmercial  information  available,  we 
d  that  Rumex  orthoneurus  does  not 
et  the  definition  of  a  threatened  or 
ejadangered  species  and  that  its  listing 
a  threatened  species  is  not  warranted, 
ent  genetic  research  (see  Background 
ion)  and  survey  efforts  indicate  that 
orthoneurus  has  a  much  larger 
istribution  than  previously  thought 
(bee  Factor  A  of  the  "Summary  of 
Fictors  Affecting  the  Species"  section), 
d  not  all  populations  are  imperiled, 
though  mining  and  logging  activities 
ajiSe  suspected  of  affecting  R. 
orthoneurus,  the  impacts  of  such 
i  ( tivities  are  not  widely  docimiented, 
9ad  wildfire  is  localized  in  its  impacts 
|i  the  plant.  We  can  no  longer  conclude 
lat  R.  orthoneurus  is  impacted 
ughout  its  range  by  the  remaining 
threats  of  livestock  and  wildlife  grazing 
i  D  a  manner  that  would  threaten  its 
<  (tntinued  existence. 


Recognizing  the  need  to  ensure  the 
continued  existence  of  Rumex 
orthoneurus,  the  Forest  Service 
estabhshed  numerous  monitoring  and 
survey  programs.  Conservation 
strategies  for  the  Tonto  and  Coronado 
National  Forests  were  in  place  in  1993. 
In  1999,  the  Apache-Sitgreaves  National 
Forests  initiated  a  monitoring  program 
(John  Bedell,  Apache-Sitgreaves 
National  Forests,  in  litt.  1999),  and  the 
Carson  National  Forest  has  budgeted  for 
additional  siuvey  efiorts  (Dick  Braim, 
Carson  National  Forest,  pers.  comm. 
1999).  Ehie  to  the  current  distribution 
and  associated  level  of  threats  to  R. 
orthoneurus,  we  find  that  there  is  not 
substantial  evidence  to  indicate  that  R. 
orthoneurus  is  threatened  under  the  Act 
(likely  to  become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range). 
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Author:  The  primary  author  of  this 
withdrawal  notice  is  Darrin  Thome, 
Arizona  Ecological  Services  Field  Office 
(see  ADDRESSES  section). 

Authority:  The  authority  for  this  action  is 
section  4(b)(6)(B)(ii)  of  the  Endangered 


Species  Act  of  1973,  as  amended  (16  U.S.C. 
1531  et  seq.). 

Dated:  July  28, 1999. 
John  G.  Rogers, 

Acting  Director.  Fish  and  Wildlife  Service. 
(FR  Doc.  99-20404  Filed  8-6-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 

P.O.  063099A] 
RIN0648-AI78 

IMagnuson-Stavans  Fishery 
Conservation  and  Management  Act 
Provisions;  Rsheries  of  the 
Northaastem  Unttad  States;  Atlantic 
Herring  Rshery;  Atlantic  Herring 
Rshery  Management  Plan;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  a  fishery 

management  plan;  correction. 

summary:  On  July  27, 1999,  NMFS 
published  a  notice  of  availability  (NOA) 
announcing  that  the  New  England 
Fishery  Management  Coimcil  had 
submitted  the  Atlantic  Herring  Fishery 
Management  Plan  for  Secretarial  review. 
Under  its  stated  Management  Measures 
of  Concern,  the  NOA  contained  an  error 
in  its  description  of  restActions  on  the 
size  of  domestic  fishing  and  processing 
vessels  that  would  be  prohibited  from 
fishing  for  Atlantic  herring  in  the 
exclusive  economic  zone  (EEZ).  TTiis 
dociunent  corrects  the  error. 
DATES:  Comments  must  be  received  on 
or  before  September  27,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe,  Fishery  Policy  Analyst, 
978-281-9272. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NOA  for  the  Atlantic  Herring 
FMP  was  published  on  Tuesday,  July 
27,  1999  (64  FR  40542).  The  NOA 
described  restrictions  on  the  size  of 
domestic  fishing  and  processing  vessels. 
One  measure  would  prohibit  domestic 
vessels  greater  than  or  equal  to  165  ft 
(50.3m)  in  length,  or  >  750  gross 
registered  tons  (CRT)  (680.4  mt),  or  > 
3,000  horsepower  from  fishing  for 
Adantic  herring  in  the  EEZ,  but  would 
allow  domestic  vessels  >  165  ft  (50.3m), 
or  >  750  CRT  (680.4  mt)  to  process 
herring  if  U.S.  at-sea  processing  is 
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specified  in  a  given  year.  However,  the 
NOA  inadvertently  indicated  that  only 
domestic  vessels  greater  than  165  ft 
(50.3m)  in  length,  rather  than  equal  to 
or  greater  than  165  ft  (50.3m)  in  length, 
would  be  prohibited  from  fishing  for 
Atlantic  herring  in  the  EEZ. 

Coiroction 

Accordingly,  the  publication  on  July 
27, 1999,  of  the  NOA  (I.D.  063099A), 
which  was  the  subject  of  document  FR 
Doc.  99-19171.  is  corrected  as  follows: 

On  page  40543,  in  column  2,  under 
the  heading.  "Restrictions  on  the  Size  of 
Domestic  Fishing  and  Processing 
Vessels",  the  second  line  of  the  first 
sentence  is  corrected  to  read  as  follows: 

"domestic  vessels  greater  than  or 
equal  to  165  ft  (50.3m)  in" 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  3, 1999. 
Bnica  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  99-20432  Filed  8-6-99;  8:45  am] 
aUMQ  CODE  361fr-22-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adniinialrallon 

50  CFR  Part  648 
(LO.  073099E) 

MM-Atlantic  Rahary  Managamant 
CouncN;  Public  Haaringa 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  hearings,  request  for 
comments. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  will  hold  public 
hearings  to  allow  for  input  on  its  Draft 
Tilefish  Fishery  Management  Plan 
(FMP)  and  the  Draft  Environmental 
Assessment  and  Draft  Regulatory  Impact 
Review  for  this  FMP.  This  FMP  is 
designed  to  eliminate  overfishing  and 
rebuild  the  tilefish  resoiu-ce  to  the 
biomass  that  would  support  maximum 
sustainable  yield  (MSY)  through  a 
constant  harvest  strategy  within  a  10- 
year  rebiulding  pteriod. 


DATES:  Written  comments  will  be 
accepted  through  September  7, 1999. 
See  SUPPLEMENTARY  INFORMATION  for 
dates  and  times. 

ADDRESSES:  Send  comments  to  Daniel  T. 
Furlong,  Executive  Director,  Mid- 
Adantic  Fishery  Management  Coimcil, 
300  S.  New  Street,  Dover,  DE  19904. 

The  hearings  will  be  held  in  Rhode 
Island,  New  York  and  New  Jersey.  See 
SUPPtfMENTARY  INFORMATION  for 
locations  of  the  hearings. 
FOR  FURTHER  INFORMATKm  CONTACT: 
Daniel  T.  Fiu-long,  Executive  Director  of 
the  Mid- Atlantic  Fishery  Management, 
302-674-2331,  ext.  19. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  FMP  is  proposed  to  eliminate 
overfishing  and  rebuild  the  tilefish 
resource  to  the  biomass  that  would 
support  the  MSY  through  a  constant 
harvest  strategy  within  a  10-year 
rebuilding  period.  The  projection 
associated  with  the  preferred  alternative 
would  allow  for  total  allowable  landings 
of  1.76  million  lb  (798  mt)  with  a  50 
percent  probability  of  achieving  the 
biomass  target  at  the  end  of  10  years. 
The  default  alternative  assumes  a  total 
allowable  level  of  catch  of  1.412  million 
lb  (640  mt)  with  a  75  percent  probability 
of  reaching  the  target  biomass  at  the  end 
of  10  years.  Commercial  quotas  and  a 
time  period  closure  are  included  as 
options  in  the  FMP.  The  commercial 
quota  woidd  be  divided  into  full-time, 
part-time,  and  incidental  categories.  A 
limited  access  program  would  be 
applied  to  the  full-time  emd  part-time 
quota  categories. 

The  Council  established  a  control  date 
for  the  possible  limitations  of  entrants 
into  this  fishery  of  Jime  15, 1993, 
published  at  58  FR  33081,  June  15, 
1993.  The  Coimcil's  preferred 
alternative  for  the  full-time  category 
would  require  that  a  vessel  had  landed 
more  than  50,000  lb  (22.68  mt)  in  any 
1  year  between  1988  and  1993  as  well 
as  landed  at  least  25,000  lb  (11.34  mt) 
per  year  for  any  2  years  between  1994 
and  1998.  To  qualify  as  a  part-time 
participant,  the  preferred  option 
indicates  that  a  vessel  had  to  land  at 
least  10,000  lb  (4.536  mt)  in  any  year 
between  1988  and  June  15, 1993.  The 
preferred  alternative  would  add  a 
closure  to  the  directed  (part-time  and 


full-time  vessels)  tilefish  fishery  for  a  1 
calendar  month  period  from  May 
through  September. 

Recreational  fisheries  management 
measures  are  addressed  in  the  FMP  as 
framework  measures,  so  that  no  specific 
measures  are  proposed  for 
implementation  immediately  upon 
approval  of  the  FMP.  Identification  and 
description  of  essential  tilefish  habitat 
are  included  in  the  FMP  as  are 
management  measiires  to  minimize 
adverse  gear  impacts  to  that  habitat.  The 
preferred  alternative  to  minimize 
adverse  gear  impacts  is  to  prohibit 
directed  tilefish  fishing  with  bottom 
tending  mobile  gear  and  require  that 
gear  fishing  in  statistical  areas  616  and 
537  between  bottom  depths  of  300  and 
850  ft  (91  and  259  m)  must  be  modified 
to  reduce  impacts  on  bottom  habitat. 

Hearings 

The  dates,  times  and  locations  of  the 
hearings  are  scheduled  as  follows: 

1.  Monday,  August  23, 1999,  7:00- 
10:00  p.m.  -  Crown  Plaza  at  the 
Crossings  (old  Holiday  Inn),  801 
Greenwich  Avenue,  Warwick,  RI,  . 
telephone  401-732-6000. 

2.  Tuesday,  August  24,  1999,  7:00- 
10:00  p.m.  -  Ramada  Inn,  Exit  72,  Long 
Island  Espressway  &  Route  25, 
Riverhead,  NY,  telephone  516-369- 
2200. 

3.  Wednesday,  August  25, 1999,  7:00- 
10:00  p.m.  -  Sheraton  Atlantic  City 
West,  6841  Black  Horse  Pike  (Route  40), 
Atlantic  City  West,  NJ,  telephone  609- 
272-0200. 

The  hearings  will  be  tape  recorded 
with  the  tapes  filed  as  the  official 
transcript  of  the  hearings. 

Special  Accommodations 

These  hearings  are  physically 
accessible  to  people  with  disabilities'. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Mid-Atlantic  Council  at  least  5  days 
prior  to  the  hearing  date. 

Dated:  August  3, 1999. 
Bruce  C.  Moreliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-20434  Filed  8-6-99;  8:45  am] 

aiLUNG  CODE  3510-22-F 


43139 


N  3tices 


Federal  Register 
Vol.  64,  No.  152 

Monday,  August  9,  1999 


Thi  i  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
prqposed  rules  that  are  applicable  to  the 
pubic.  Notices  of  hearings  and  investigations, 
coirrpiittee  meetings,  agency  decisions  and 
rulil^s,  delegations  of  authority,  filing  of 
peif  ons  and  applications  and  agency 
statements  of  organization  and  functions  are 
exatiples  of  documents  appearing  in  this 
se<^on. 


=tt 


DEPARTMENT  OF  AGRICULTURE 

Of^jctt  of  the  Secretary 

Fo^tost  Pest  Outbreaks;  Declaration  of 
Emergency  Because  of  Forest  Pest 
Iks 

l^hereas,  serious  infestations  of 
lem  pine  beetle  are  present  in 
ly  parts  of  the  United  States,  and 
mereas,  these  pests  are  capable  of 
sing  loss  of  tree  growth,  increased 
I  mortality,  increased  fire  hazard,  and 
lo9^  of  production  on  large  segments  of 
Federally  and  privately  owned  forest 
laiid, 

4ow,  therefore,  in  accordance  with 
th( ! 'provisions  of  the  Act  of  September 
25]  il981,  95  Stat.  953  (7  U.S.C.  147b), 
I  declare  that  there  is  an  emergency 
wl  iich  threatens  segments  of  agricultural 
production  industries  of  this  country, 
pa^icularly  the  wood  and  forest 
products  industries,  and  I  authorize  the 
trajbsfer  and  use  of  such  sums  as  may  be 
neqessary  from  appropriations  or  other 
fu^ds  available  to  the  agencies  or 
coroorations  of  the  Department  of 
Apiculture  for  the  conduct  of  programs 
to  ^duce  forest  resource  damage  causes 
by|  these  forest  insects  and  diseases. 

fective  Date:  This  declaration  of 
gency  shall  become  effective  July  20, 

Glickman, 

iary  of  Agriculture. 

oc.  99-20446  Filed  8-6-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

trf  ttie  Secretary 
Act;  System  of  Records 
agency:  Office  of  the  Secretary.  USDA. 


Notice  of  New  Privacy  Act 
em  of  Records. 


SUMMARY:  Notice  is  hereby  given  that 
LI3pA  proposes  to  create  a  new  Privacy 


Act  system  of  records,  USDA/NOO-l, 
entitled  "The  USDA  Voluntary  Minority 
Farm  Register.". 

EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  publication  in 
the  Federal  Register  on  September  20, 
1999,  unless  modified  by  a  subsequent 
notice  to  incorporate  comments 
received  from  the  public.  Although  the 
Privacy  Act  requires  only  that  the 
portion  of  the  system  which  describes 
the  "routine  uses"  of  the  system  be 
published  for  comment,  USDA  invites 
conunsnt  on  all  "ortions  of  this  notics. 
Comments  must  be  received  by  the 
contact  person  listed  below  on  or  before 
September  8, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Allen,  Associate  Administrator,  NASS, 
Room  4117  South  Building,  1400 
Independence  Avenue,  SW,  Washington 
DC,  20250,  Telephone:  (202)  720-4333. 
SUPPLEMENTARY  INFORMATION:  Ptirsuant 
to  the  Privacy  Act,  5  U.S.C.  552a,  USDA 
is  creating  a  new  system  of  records  to 
be  maintained  by  die  USDA  Office  of 
Outreach.  The  Voluntary  Minority  Farm 
Register  is  a  listing  of  minority  owners 
and  operators  of  farmland. 

The  purpose  of  the  Voliuitary 
Minority  Farm  Register  is  to  establish  a 
baseline  for  the  amount  of  farmland 
owned  by  minority  land  owners  in  order 
to  help  the  USDA  set  goals  to  halt  the 
reduction  in  minority-owned  farm  land, 
monitor  the  loss  of  minority  owned 
farms,  and  locate  minority  farmers  for 
the  purpose  of  informing  them  of  USDA 
and  other  programs  that  may  benefit 
them.  The  concept  was  generated  by 
Recommendation  #28  of  the  Report  of 
the  Civil  Rights  Action  Team  to  the 
Secretary  of  Agriculture  entitled  Civil 
Rights  at  the  United  States  Department 
of  Agricultiue,  dated  February'  1997. 

The  Voluntary  Minority  Farm  Register 
will  be  administered  by  the  OfBce  of 
Outreach.  A  specific  register  sign-up 
form  will  be  issued  in  Spanish  and 
English.  Informational  registration 
materials  will  be  distributed  to 
Commimity  Based  Organizations, 
educational  institutions,  and 
government  agencies  assisting 
minorities  with  land  retention  and 
acquisition  to  ensure  the  program  is 
widely  publicized  and  accessible  to  all. 

A  "Report  on  New  System,"  required 
by  5  U.S.C.  552a(r),  as  implemented  by 
OMB  Circular  A-130,  was  sent  to  the 
Chairman,  Committee  on  Government 
Affairs,  United  States  Senate,  the 


Chairman,  Committee  on  Government 
Reform  and  Oversight.  House  of 
Representatives,  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  on  July  30,  1999. 

Signed  at  Washington,  DC,  on  July  30, 
1999. 

Dan  Glickman, 

Secretay  of  Agriculture. 

USDA/NOO-1 

SYSTEM  NAME; 

USDA  Voluntary  Minority  Farm 
Register. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

USDA  Office  of  Outreach,  1400 
Independence  Avenue,  Washington, 
D.C. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Minority  farmland  owners  and 
operators  who  voluntarily  request  to  be 
included  on  the  Register. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  includes  name,  address, 
race/ettinic  coding  provided  by  the 
individual,  and  farmland  acreages 
owned  and  operated  for  each  individual 
who  requesteid  to  be  included  on  the 
Register.  Acreage  data  are  extracted 
fit)m  Farm  Service  Agency  records  for 
the  requesting  individuals. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Section  2501  of  Public  Law  101-624 
(the  1990  Farm  Bill),  entitled  Outreach 
and  Assistance  for  Socially 
Disadvantaged  Farmers  and  Ranchers, 
provides  authority  for  the  USDA  to 
enter  into  special  arrangements  to  aid 
limited  resource  and  under-served 
farmers.  The  Voluntary  Minority  Farm 
Register  was'one  specific  action 
requested  during  Civil  Rights  Action 
Team  Public  Meetings  and  documented 
in  the  Civil  Rights  Action  Team  Report 
of  February  1997. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Records  in  the  system  will  be 
disclosed  and  distributed  to  Community 
Based  Organizations,  educational 
institutions,  and  government  agencies 
assisting  minorities  with  land  retention 
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and  acquisition.  The  purpose  of  such 
releases  is  to  ensure  that  the  program  of 
outreach  and  assistance  for  socially 
disadvantaged  farmers  and  ranchers  is 
widely  publicized  and  accessible  to  all. 

(2)  USDA  will  disclose  information  in 
the  system  to  a  court  or  adjudicative 
body  in  a  proceeding  when:  (a)  The 
agency  or  any  component  thereof;  or  (b) 
any  employee  of  the  agency  in  his  or  her 
official  capacity;  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  agency  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  Government  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review, 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  compatible  with  the  purpose 
for  which  the  agency  collected  the 
records. 

(3)  When  a  record  on  its  face,  or  in 
conjunction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign.  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prospective 
responsibility  of  the  receiving  entity. 

(4)  USDA  will  disclose  information  in 
the  system  to  a  Member  of  Congress  or 
to  a  Congressional  staff  member  in 
response  to  an  inquiry  of  the 
Congressional  office  made  at  the  written 
request  of  the  constituent  about  whom 
the  record  is  maintained. 

(5)  Records  from  this  system  of 
records  may  be  disclosed  to  the  National 
Archives  and  Records  Administration  or 
to  the  General  Service  Administration 
for  records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906. 

(6)  USDA  will  disclose  information  in 
the  system  to  agency  contractors, 
grantees,  experts,  consultants  or 
volunteers  who  have  been  engaged  by 
the  agency  to  assist  in  the  performance 
of  a  service  related  to  this  system  of 
records  and  who  need  to  have  access  to 
the  records  in  order  to  perform  the 
activity.  Recipients  shall  be  required  to 
comply  with  the  requirements  of  the 


Privacy  Act  of  1974,  as  amended, 
piu^uant  to  5  U.S.C.  552a(m). 

POtX^ES  AND  PRACTICES  FOR  STORING,     ' 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  will  be  stored  by  the  USDA 
Office  of  Outreach  as  electronic  files; 
from  time  to  time  portions  may  be 
converted  to  and  maintained  in  paper 
format. 

RETRIEVABIUTY: 

Files  will  be  referenced  by  county 
location  of  fermland. 

SAFEGUARDS: 

Records,  both  paper  and  electronic, 
are  accessible  only  to  authorized 
personnel  and  are  maintained  in  offices 
that  are  locked  diuing  non-duty  hours. 
Organizations  requesting  access  to  the 
Voluntary  Minority  Farm  Register 
records  for  specific  farmland  retention 
related  activities  must  make  application 
to  the  USDA  Office  of  Outireach, 
outlining  their  proposed  use  of  the 
records.  If  the  proposal  is  approved,  the 
Office  of  Outreach  will  create  the 
appropriate  print  or  electronic  files  to 
meet  the  request.  In  case  of  requests  for 
names  and  addresses  in  just  a  few 
counties,  an  alternative  access 
procedure  may  be  used  in  which  the 
USDA  Office  of  Outreach  informs  USDA 
County  Service  Centers  what 
organizations  have  been  approved.  In 
those  cases,  jm  approved  organization 
can  obtain  printed  files  at  the 
appropriate  coimty  offices. 

RETENTKMI  AND  DTSPOSAL: 

The  current  Voluntary  Minority  Farm 
Register  will  be  recreated  at  biennial 
intervals,  in  order  to  update  name  and 
address  information  and  to  ensure  the 
inclusion  of  any  changes  in  farmland 
ownership  recorded  in  Farm  Service 
Agency  records.  A  letter  will  be  sent  to 
all  Register  participants.  The  letter  will 
clarify  that  there  is  no  need  for  action 
if  name,  address  or  farmland 
circumstances  have  not  changed.  A 
master  file  of  each  generation  of  the 
Voluntary  Minority  Farm  Register  will 
be  kept  in  locked  file  cabinets  until  6 
years  after  creation  and  then  destroyed 
by  shredding  or  burning  in  accordance 
with  approved  record  retention 
schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Director,  Office  of 
Outreach.  USDA,  James  L.  Whitten 
Building,  1400  Independence  Avenue, 
SW,  Washington,  DC  20250. 


NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records  fitjm  the  system  manager. 

RECORD  ACCESS  PROCEDURES: 

Any  individual  who  has  volunteered 
to  be  included  on  the  Volimtary 
Minority  Farm  Register  may  gain  access 
to  register  records  which  pertain  to  him 
or  her  by  submitting  a  written  request  to 
the  system  manager  or  by  visiting  his  or 
her  local  USDA  Service  Center  and 
submitting  a  written  request. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  may  contest  a  record 
in  the  Register  that  pertains  to  him' or 
her  by  submitting  pertinent  written 
information  to  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes  only 
bom  the  individuals  who  voluntarily 
sign  up  for  the  Register. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  99-20445  Filed  8-6-99;  8:45  am] 

BILUNG  COOE  M10-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspactkm 
Servica 

[Dockat  No.  99-058-1] 

National  Wlidllfa  Services  Advisory 
Committee;  Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKM:  Notice  of  meeting. 

summary:  We  are  giving  notice  of  a 
meeting  of  the  National  Wildlife 
Services  Advisory  Committee. 
PLACE,  DATE,  AND  TIME  OF  MEETING:  The 
meeting  will  be  held  at  the  USDA 
Center  at  Riverside  in  the  Conference 
Center,  4700  River  Road.  Riverdale,  MD 
20737.  The  meeting  will  be  held  on 
August  24-25, 1999,  ftom  8  a.m.  to  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Martin  Mendoza,  Jr.,  Director, 
Operational  Support  Staff,  WS,  APHIS, 
4700  River  Road  Unit  87,  Riverdale,  MD 
20737-1234;  (301)  734-7921. 
SUPPLEMENTARY  INFORMATION:  The 
National  Wildlife  Services  Advisory 
Committee  (Committee)  advises  the 
Secretary  of  Agriculture  concerning 
policies,  program  issues,  and  research 
needed  to  conduct  the  Wildlife  Services 
(WS)  program.  The  Committee  also 
serves  as  a  public  forum  enabling  those 
affected  by  the  WS  program  to  have  a 
voice  in  the  program's  policies. 
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'  he  meeting  will  focus  on  operational 
ax  a  research  activities  and  will  be  open 
to  the  public.  Due  to  time  constraints, 
th  a  public  will  not  be  able  to  participate 
in  me  Committee's  discussions. 
H(  >  ivever,  written  statements  concerning 
m  39ting  topics  may  be  filed  with  the 
C(  11  imiittee  before  or  after  the  meeting 
b)  Bending  them  to  Mr.  Martin  Mendoza 
atltihe  address  listed  under  FOR  FURTHER 
mroRMATION  CONTACT,  or  may  be  filed  at 
th|E(  meeting.  Please  refer  to  Docket  No. 
9^|058-1  when  submitting  your 
stiiiements. 

lis  notice  of  meeting  is  given 
suant  to  section  10  of  the  Federal 
/isory  Committee  Act. 

3ne  in  Washington,  DC,  this  4th  day  of 
ki;ust  1999. 

Bcl»byR.  Acord, 

At  ^  ing  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

tFl^  Doc.  99-20443  Filed  8-6-99;  8:45  amj 

BhIuING  code  3410-a4-P 


D^ARTMENT  OF  AGRICULTURE 

F^^MtServic* 

Fo(«8twide  Noxious  Weed  Control, 
El$,  Beavertieed-Deerlodge  National 
Forest,  Beavertiead,  Madison, 

1,  Silver  Bow,  Granite,  and 
II  Counties,  MT 

ENCY:  Forest  Service,  USDA. 
ACtK>N:  Notice;  intent  to  prepare 
environmental  impact  statement. 

IMARY:  The  Forest  Service  will 

pare  an  environmental  impact 
st^ement  to  document  the  analysis  and 

lose  the  environmental  impacts  of 

ihanical,  manual,  biological,  ground- 
b^ed  chemical,  and  aerial  chemical 
nit>)cious  weed  control  methods  across 

Beaverhead-Deerlodge  National 
i. 
e  proposed  action  authorizes 

tment  of  37,762  acres;  15,082  acres 

aerial  application  of  chemicals, 

640  acres  by  ground-based 
abi  plication  of  chemicals,  34  acres  by 
biplogical  methods,  and  6.6  acres  by 
m^hanical  methods.  The  objectives  of 
the  proposal  are  to:  Protect  the 
bipdiversity  of  the  Beaverhead- 
D^rlodge  National  Forest  by  preventing 
oi  iimiting  the  spread  of  noxious  weeds; 
elj^ninate  new  invaders  before  they 
bd^rome  established;  reduce  known  and 
potential  weed  seed  sources;  prevent  or 
limit  the  spread  of  established  weeds 
ii|^  areas  containing  little  or  no 

station;  and  protect  sensitive  and 

que  habitats. 

rES:  Initial  comments  concerning  the 
( ipe  of  the  analysis  should  be  received 


in  writing  no  later  than  September  15, 
1999. 

ADDRESSES:  The  responsible  ofHcial  is 
Mike  Patemi,  acting  Forest  Supervisor, 
Beaverhead-Deerlodge  National  Forest, 
420  Barrett  Street,  Dillon,  MT  59725. 
Send  written  comments  to  the 
responsible  official. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Petroni,  Interdisciplinary  Team 
Leader,  also  at  the  Supervisor's  Office  in 
Dillon,  or  phone:  (406)  683-3900. 
SUPPLEMENTARY  INFORMATION:  Aerial 
application  of  herbicides  would  be 
authorized  to  treat  about  40%  of  the 
identified  infestations.  An  integration 
approach  would  be  used  to  treat  all 
infestations,  including  biological, 
mechanical,  and  groimd-based  chemical 
control  methods.  New  infestations 
woiUd  be  evaluated  to  determine  if  the 
site  fits  within  the  scope  of  the  EIS  and 
then  prioritized  for  treatment.  Sites 
selected  for  control  would  be  treated 
using  the  parameters  established  and 
the  emalysis  conducted  in  this  EIS. 
Treatment  of  additional  sites  would  be 
based  on  a  site  type  stratification 
process  which  defined  each  site  by 
landscape  position,  soil  type  and  depth, 
habitat  type  or  community,  slope,  and 
aspect.  Pretreatment  surveys  would  be 
conducted  to  determine  management 
objectives  for  the  site,  special 
considerations  (sensitive  plants, . 
presence  of  live  water,  threatened  and 
sensitive  fish,  etc.),  recommended 
treatment  methods,  and  other  site- 
specific  information. 

The  project  areas  are  located 
throughout  the  Beaverhead-Deerlodge 
National  Forest.  The  scope  of  this 
proposal  is  Umited  to  noxious  weed 
control  measures  on  known  infestations 
and  new  infestations  as  they  are 
identified,  and  related  mitigation 
requirements  within  the  Beaverhead- 
Deerlodge  National  Forest. 

Public  participation  is  important  to 
this  analysis.  Part  of  the  goal  of  public 
involvement  is  to  identify  additional 
issues  and  to  refine  the  general, 
tentative  issues.  A  scoping  notice 
describing  the  project  was  mailed  to 
those  who  requested  information  about 
noxious  weed  control  on  the 
Beaverhead-Deerlodge  National  Forest. 
Coordination  with  Montana  Department 
of  Environmental  Quality /Water  Quality 
Division  will  occur  regarding  effects  to 
water  quality.  The  United  States  Fish 
and  Wildlife  Service  will  be  consulted 
concerning  effects  to  threatened  and 
endangered  species. 

Preliminary  issues  identified  by 
Forest  Service  specialists  include  effects 
to  soils,  water  quality,  and  potential 
public  concerns  about  aerial  application' 


of^herbicides.  The  analysis  will  consider 
all  reasonably  foreseeable  activities, 
including  actions  on  lands  adjacent  to 
the  National  Forest. 

People  may  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  Two  periods 
are  specifically  designated  for 
comments  on  the  analysis:  (1)  During 
the  scoping  process  and  (2)  during  the 
draft  EIS  period. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  additional 
information  and  comments  fttsm 
Federal,  State  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  action.  The  agency  invites 
writien  conunents  and  suggestions  on 
this  action,  particularly  in  terms  of 
identification  of  issues  and  alternative 
development. 

The  draft  EIS  should  be  available  for 
review  in  May,  2000.  The  final  EIS  is 
scheduled  for  completion  in  September, 
2000. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at 
CFR  1503.3  in  addressing  these  points. 

The  responsible  official  will  make  the 
decision  on  this  proposal  after 
considering  comments  and  responses, 
environmental  consequences  discussed 
in  the  final  EIS,  and  applicable  laws, 
regulations,  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
dociunent  in  a  Record  of  Decision. 

Dated:  July  30, 1999. 
Mike  Patemi, 

Acting  Forest  Supervisor. 

(FR  Doc.  99-20438  Filed  8-6-99:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

FofMt  Service 

Revleed  Lend  and  Reeource 
Management  Plan,  Caribou  Natkmel 
FbraeLID 

agency:  Forest  Service. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  in 
conjunction  with  revision  of  the  Land 
and  Resource  Management  Plan  for  the 
Caribou  National  Forest,  located  in 
Bannock,  Bear  Lake,  Bingham, 
Bonneville,  Caribou.  Franklin,  Oneida, 
and  Power  counties,  Idaho;  Box  Elder 
and  Cache  coimties,  Utah;  and  Lincoln 
County,  Wyoming. 

SUmiARY:  The  Department  of 
Agriculttue,  Forest  Service  will  prepare 
an.  Environmental  Impact  Statement  in 
conjunction  with  a  revision  of  the  Land 
and  Resource  Management  Plan 
(hereinafter  refierred  to  as  Forest  Plan) 
for  the  Caribou  National  Forest. 

This  notice  describes  the  needs  "for 
change"  identified  to  date  in  the  current 
Forest  Plan  to  be  revised,  environmental 
issues  considered,  estimated  dates  for 
filing  the  Environmental  Impact 
Statement,  information  concerning 
public  participation,  and  the  names  and 
addresses  of  the  agency  officials  who 
can  provide  additional  information.  The 
purpose  of  the  notice  is  to  b^in  the 
scoping  phase  of  public  involvement  in 
the  revision  process. 
DATES:  Comments  concerning  the  intent 
to  prepared  a  revised  Forest  Plan  should 
be  received  in  writing  by  October  2, 
1999.  The  agency  expects  to  file  a  iJraft 
Environmental  Impact  Statement  in  the 
Spring  of  2000  and  a  Final 
Environmental  Impact  Statement  ia  the 
Spring  of  2001. 

AOORESSES:  Send  written  comments  to: 
Jerry  Reese.  Forest  Supervisor,  Caribou 
National  Forest,  250  South  4th  Avenue. 
Pocatello.  Idaho  83201. 
FOR  FURTHER  MFORMATION  CONTACT:  Paul 
Oakes,  Planning  Team  Leader,  Caribou 
National  Forest  (208)  236-7500. 

Responsible  official:  Jack  Blackwell. 
Intermountain  Regional  Forester,  at  324 
25th  Street,  Ogden,  UT  84401. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  part  36  Code  of  Federal  Regiilations 
(CFR)  219.10(f)  and  (g),  the  Regional 
Forester  for  the  Intermountain  Region 
gives  notice  of  the  agency's  intent  to 
prepare  an  Environmental  Impact 
Statement  for  the  revision  of  the  Caribou 
National  Forest  Land  and  Resource 
Management  Plan.  According  to  36  CFR 
219.10(g).  Land  and  Resource 
Management  Plans  shall  ordinarily  be 
revised  on  a  10-  to  15-year  cycle.  The 


existing  Forest  Plan  for  the  Caribou 
National  Forest  was  approved  on 
September  27, 1985. 

The  Regional  Forester  gives  notice 
that  the  Caribou  National  Forest  is 
begiiming  an  environmental  analysis 
and  decision-making  process  for  the 
proposed  programmatic  action  to  revise 
the  Caribou  Forest  Plan.  Opportimities 
will  be  provided  to  discuss  the  Forest 
Plan  revision  with  the  public.  The 
public  is  invited  to  help  identify  issues 
that  will  be  considered  in  defining  the 
range  of  alternatives  in  the 
Environmental  Impact  Statement. 

Forest  plans  describe  the  long-term 
direction  for  managing  National  Forests. 
Agency  decisions  in  these  plans  do  the 
following: 

•  Establish  multiple-use  goals  and 
objectives  (36  CFR  219.11); 

•  Establish  forest-wide  management 
requireinents  (standards  and 
guidelines); 

•  Establish  management  areas  and 
management  area  direction  through  the 
application  of  management 
prescriptions; 

•  Identify  lands  not  suited  for  timber 
production  (36  CFR  219.3); 

•  Establish  monitoring  and 
evaluation  requirements;  and 

•  Recommend  areas  for  official 
designation  of  wilderness. 

The  authorization  of  project-level 
activities  on  the  Forest  occurs  through 
project,  or  site-specific,  decision- 
making. Project-level  decisions  must 
comply  with  National  Environmental 
Policy  Act  (NEPA)  procedures  and  must 
include  a  determination  that  the  project 
is  consistent  with  the  Forest  Plan. 

Linkage  to  the  Interior  Columbia  Basin 
Ecosystem  Management  Pro|ect 

The  northern  portion  of  the  Caribou 
National  Forest  is  within  the  area  of 
land  covered  by  the  Interior  Coliunbia 
Basin  Ecosystem  Management  Project 
(ICBEMP).  Two  sources  of  information 
from  the  ICBEMP  will  influence  the 
development  of  the  Forest  Plan:  (1)  The 
integrated  science  assessment  and  (2) 
the  Interior  Columbia  Basin  Ecosystem 
Management  Project  Final 
Environmental  Impact  Statement 
(ICBEMP  FEIS)  and  Record  of  Decision. 

The  integrated  science  assessments 
contain  information  that  provide 
context  at  a  broad,  multiple-state  area 
scale.  The  information  on  forestlands, 
rangelands,  aquatic  and  hydrologic 
integrity,  ecosystem  pathways  and 
disturbance  patterns,  and  the  currmit 
and  projected  conditions  of  fish, 
wildlife  and  plant  species  were  used  to 
help  identify  need  for  change  topics. 
This  information  will  continue  to  be 
used  in  defining  the  extent  of  the  need 


for  change  and  in  the  development  and 
evaluation  of  alternatives  for  the 
Revised  Forest  Plan. 

The  other  primary  docmnent  that  will 
influence  this  revision  is  the  ICBEMP 
FEIS.  The  Draft  EIS  was  issued  for 
public  comments  in  June  1997,  and  a 
final  dociunent  is  expected  in  Spring 
2000.  This  document,  which 
incorporates  the  results  of  the  science 
assessments,  will  amend  portions  of  the 
Forest  Plan  when  the  Record  of  Decision 
is  issued.  This  amendment  will 
establish  new  goals,  desired  range  of 
future  conditions,  objectives  and 
standards  for  management  for  that 
portion  of  the  Forest  within  the  ICBEMP 
assessment  area.  This  amendment  will 
simplify  the  scope  of  the  planning 
effort,  but  will  not  replace  the  need  for 
the  revision  of  these  reasons. 

•  The  ICBEMP  effort  is  at  a  much 
broader  scale.  The  application  of  the 
information  and  decisions  will  need  to 
be  refined  for  the  Forest-level  scale. 

•  The  ICBEMP  will  provide  some 
standards  that  are  only  to  be  used  until 
such  time  as  better  local  standards  are 
developed.  The  planning  effort  will 
refine  these  standards  to  local 
conditions. 

•  The  ICBEMP  FEIS  will  not  provide 
all  of  the  analysis  or  decisions  required 
by  the  National  Forest  Management  Act 
regulations.  The  planning  effort  will 
need  to  evaluate  land  allocations,  timber 
suitability,  wilderness 
recommendations  and  other  factors  that 
the  ICBEMP  did  not  address. 

•  The  Ecosystem  Management  Goals 
irom  ICBEMP  will  provide  a  framework 
for  Forest  planning  that  merges  science 
and  ecosystem  capability  with  societal 
values  to  help  make  choices  about 
dynamic  systems  on  the  Forest.  These 
overarching  forest-wide  goals  will  be  the 
ecological  centerpiece  for  Plan  revision. 

Need  for  Change  in  the  Curreiit  Forest 
Plan 

The  Forest  completed  two  monitoring 
reports,  one  in  1992  and  a  second  in 
1997.  The  results  for  the  monitoring 
reports,  in  addition  to  public  input  and 
Forest  Plan  implementation  experience, 
indicated  that  there  is  a  need  for  change 
in  some  management  direction  in  the 
Forest  Plan.  Several  sources  were  used 
in  determining  the  need  changes  in  the 
current  Forest  Plan.  These  sources 
include: 

•  Public  comments  concerning 
implementation  of  current  direction; 

•  Findings  from  the  two  Forest  Plan 
monitoring  reports; 

•  Regulatory,  manual,  and  handbook 
requirements; 

•  Forest  Service  Natural  Resource 
Agenda,  1998; 


•  Draft  1995  Resources  Planning  Act 
(^A)  Program; 

•  New  Information,  such  as  the 
^erior  Columbia  Basin  Ecosystem 

lanagement  Project  scientific 
essment  and  other  research,  and 
>  Public  comments  received 
warding  the  findings  in  the  Initial 
ysis  of  the  Management  Situation. 

itial  Analysis  of  the  Management 
$ttuation 

,  In  April,  1999,  the  Caribou  National 
I  ttest  published  an  Initial  Analysis  of 
t  iie  Management  Situation  (Initial 
i  ^S).  The  Initial  AMS  simmiarized  the 
( Arrent  management  and  resource 
( anditions  of  the  Forest,  proposed  a 
( lesired  range  of  future  conditions  for 
i  Ojrest  resoiirces,  and  disclosed 
sijgnificant  "needs  for  change"  forest 
iilanagers  and  resource  specialists 
identified.  The  Initial  AMS  was  mailed 
to  more  than  500  interested  individuals, 
non-government  organizations,  city, 
qounty.  state  and  oUier  federal  agencies. 
Public  comments  were  encoiu'aged 
ijogarding  the  findings  disclosed  in  the 
tial  AMS.  As  a  result  of  the  analysis 
the  comments  received,  the  Forest 

iipervisor  has  determined  the  public 

is  identified  additional  "needs  for 
Q^ange"  that  will  be  included  in  the 
mvision  of  the  Forest  Plan.  The  "needs 
tpr  change"  topics,  along  with 

^eliminary  proposed  programmatic 

i^ons,  include: 

Timberland  Suitability  and 
'ildemess  Recommendations 

A  reassessment  of  timberland 
Stability  will  be  conducted. 

All  inventoried  roadless  areas  on 
Ilie  Forest  will  be  reevaluated  for 
I  ti  jssible  wilderness  recommendation. 

Aquatic  and  Riparian  Resources 

•  Develop  goals,  objectives,  standards 
ikd  guidelines  and  monitoring 

i  trategies  for  the  management  of 
I  ibarian  and  aquatic  ecosystems. 

Economic  and  Social  Concerns 

Changes  in  Forest  management  may 
1  lave  social  and  economic  effects. 
I  )iuing  the  analysis,  effects  on  local, 
ijogional  and  national  entities,  agencies 

d  Tribes  will  be  assessed,  considered 

d  disclosed. 

Fire  Management 

•  Develop  goals,  objectives, 
Itjandards,  guidelines  and  monitoring 

uirements  for  the  use  of  prescribed 
and  wildfire  for  resource  benefit  to 

prove  ecosystem  health  and  reduce 
the  risk  of  uncharacteristically  large  or 
i  [itense  fires. 


5.  Minerals  Development 

•  Incorporate  new  best  management 
practices  or  other  new  information  as 
they  are  developed  or  become  available 
to  address  selenium  releases  into  the 
environment. 

•  Develop  improved  goals,  objectives, 
standards  and  guidelines  to  address 
reclamation  of  land  disturbed  by 
mineral  development. 

6.  Noxious  Weeds 

•  Develop  improved  multi-program 
goals,  objectives,  standards,  guides  and. 
monitoring  strategies  for  prevention, 
containment  and  control  of  noxious 
weeds. 

7.  Rangeland  Resources 

•  Evaluate  rangeland  capability  and 
reassess  areas  suitable  tor  livestock 
grazing  through  the  application  of 
management  prescriptions. 

•  Develop  standards  and  guidelines, 
including  forage  utilization  standards 
for  native  range  and  seeded  areas. 
Monitoring  protocols  that  will  promote 
adaptive  management  will  also  be 
included. 

8.  Recreation/Tmvel  Management 

•  Establish  open  road  and  motorized 
trail  density  levels  and  determine  which 
areas  will  be  designated  open  to  off  road 
motorized  use. 

9.  Special  Management  Areas 

•  Develop  management  direction  to 
protect  the  outstandingly  remarkable 
values  of  St.  Charles  Creek  and  Elk 
Valley  Marsh,  areas  previously 
determined  to  be  eligible  for  study 
under  the  Wild  and  Scenic  Rives  Act.  A 
suitability  study  will  not  be  completed 
as  a  part  of  this  effort. 

•  Develop  direction  to  provide  for 
consistent  management  of  all  eight 
RNAs  on  the  Forest.  Include  direction 
for  the  use  of  prescribed  fire  and 
wildfire  for  resoiux^e  benefit  as 
appropriate  to  meet  the  objectives  for 
which  the  RNA  was  established. 

10.  Vegetation  (Forestlandsand 
Rangelands) 

•  Develop  improve  management 
direction  for  desired  vegetation 
structiue,  composition,  disturbance  and 
patterns  for  each  cover  type  which 
could  include  restoring  historic  fire . 
regimes  through  prescribed  fire  or 
allowing  wildfires  to  bum  imder 
appropriate  conditions,  harvest  or 
thinning  of  dense  stands  to  reduce 
ladder  fuels. 

11.  Wildlife  Habitat 

•  Develop  management  direction  to 
conserve  or  restore  key  wildlife,  fish 


and  rare  habitats  including  those 
species  federally  listed  under  the 
Endangered  Species  Act,  those 
identified  as  sensitive  by  the  Regional 
Forester,  and  those  identified  as  rare  or 
scarce  species.  This  will  also  include 
monitoring  for  habitat  trends. 

More  detailed  information  on  the 
"need  for  change"  topics  is  available 
upon  request  at  the  address  displayed 
above. 

Framework  for  Alternatives  To  Be 
Considered 

Through  a  range  of  alternatives 
economic  and  social  community 
stability  will  be  considered  in  revising 
the  Forest  Plan.  The  alternatives  will 
address  different  options~to  resolve  the 
issues  identified  in  the  revision  topics 
listed  above.  Alternatives  must  meet  the 
purpose  and  need  for  revision  to  be 
considered  valid.  One  of  the  alternatives 
to  be  examined  is  the  "no-action 
alternative."  This  is  a  required 
alternative  that  represents  continuation 
of  management  under  the  1985  Forest 
Plan,  as  amended.  Alternatives  are 
developed  in  response  to  public  issues, 
management  concerns,  and  resource 
opportunities  identified  during  the 
scoping  process.  In  describing 
alternatives,  desired  vegetation  and 
resource  condtions  will  be  defined. 

Involving  the  Public 

The  Forest  Service  is  seeking 
information,  comments  and  assistance 
from  individuals,  organizations  and 
federal,  state,  and  local  agencies  who 
may  be  interested  in  or  affected  by  the 
proposed  action  (36  CFR  219.6)  The 
Forest  Service  is  also  looking  for 
collaborative  approaches  with  members 
of  the  public  who  are  interested  in  forest 
management. 

Public  participation  will  be  solicited 
by  notifying  in  person  and/or  by  mail, 
known  interested  and  affected  publics. 
News  releases  will  be  used  to  give  the 
public  general  notice,  and  public 
involvement  opportimities  will  be 
offered  at  various  locations.  Public 
participation  activities  may  include 
written  comments,  open  houses,  focus 
groups  and  collaborative  forums. 

Public  participation  will  be  sought 
throughout  the  revision  process  and  will 
be  especially  important  at  several  points 
along  the  way.  The  first  formal 
opportunity  to  comment  is  during  the 
scoping  process  (40  CFR  1501.7).  Public 
meets  will  be  arranged  locally.  Specific 
dates,  times  and  locations  of  meetings 
will  be  identified  at  a  later  date.  The 
public  will  be  notified  at  that  time. 
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Release  and  Review  of  the  EIS 

The  Draft  Environmental  Impact 
Statement  (EIS)  is  expected  to  be  filed 
with  the  Environmental  protection 
Agency  (EPA)  and  to  be  available  for 
public  conunent  in  the  Spring  of  2000. 
At  that  time,  the  EPA  will  publish  a 
notice  of  availability  in  the  Federal 
Regiater.  The  conunent  period  on  the 
Draft  EIS  will  be  at  least  90  days  from 
the  date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register,  as 
required  by  the  planning  regulations. 
The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  Draft  EIS  must  structiue 
their  participation  in  the  environmental 
review  of  tbe  proposal  so  that  it  is 
meaningftil  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions; 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  are  not 
raised  until  after  completion  of  the  Final 
Environmental  Impact  Statement  (Final 
EIS)  may  be  waived  or  dismissed  by  the 
courts;  City  of  Angoon  v.  Model,  803  F. 
2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objectives 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  programmatic 
actions,  comments  on  the  Draft  EIS 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  Draft  EIS  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statements. 
Reviewers  may  wish  to  refer  to  the 
Counsel  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
Draft  EIS,  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  Final 
EIS.  The  Final  EIS  is  scheduled  to  be 
completed  in  the  Spring  of  2001.  The 
responsible  official  will  consider  the 
comments,  responses,  and 


environmental  consequences  discussed 
in  the  Final  EIS,  and  applicable  laws, 
regulations,  and  policies  in  making 
decisions  regarding  the  revision.  The 
responsible  official  will  document  the 
decisions  and  reasons  for  the  decisions 
in  a  Record  of  Decision  for  the  revised 
plan.  The  decisions  will  be  subject  to 
appeal  in  accordance  with  36  CFR  part 
217.  Jack  A.  Blackwell,  Intermoimtain 
Regional  Forester,  is  the  responsible 
official  for  this  EIS. 

Dated:  August  3. 1999. 
Jerry  B.  Reese, 

Forest  Supervisor.  Caribou  National  Forest. 
(PR  Doc.  99-20378  Filed  8-6-99;  8:45  araj 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Reaources  Conaefvation 
Service 

ProfMaad  Ctiangaa  to  Section  IV  of  tlw 
FMd  Offloa  Technical  Guide  (FOTG)  of 
ttia  Natural  Raaourcea  Conaarvation 
Sarvica  in  Indiana 

agency:  Natural  Resources 
Conservation  Service  (NRCS). 
ACTION:  Notice  of  availability  of 
proposed  changes  in  section  IV  of  the 
FOTG  of  the  NRCS  in  Indiana  for  review 
and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  a  revised  conservation 
practice  standard  in  Section  IV  of  the 
FOTG.  The  revised  standard  is  Residue 
Management,  No  Till/Strip  Till  (Code 
329A).  This  practice  may  be  used  in 
conservation  systems  that  treat  highly 
erodible  land. 

DATES:  Comments  must  be  received  on 
or  before  September  8, 1999. 
ADDRESSES:  Address  all  requests  and 
comments  to  Robert  L.  Eddleman,  State 
Conservationist,  Natiiral  Resources 
Conservation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapolis,  Indiana 
46278.  Copies  of  these  standards  will  be 
made  available  upon  written  request. 
You  may  submit  electronic  requests  and 
comments  to  joe.gasperi@in.usda.gov. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  L.  Eddleman,  317-290-3200. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law.  shall  be  made 
available  for  public  review  and 
comment.  For  the  2  next  30  days,  the 
NRCS  in  Indiana  will  receive  comments 


relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Indiana 
regarding  disposition  of  those  comments 
and  a  final  determination  of  changes 
will  be  made. 

Dated:  July  27, 1999. 
Robert  L.  Eddleman, 

State  Conservationist,  Indianapolis,  Indiana. 
(PR  Doc.  99-20373  Filed  8-6-99;  8:45  am] 
BHJJNO  COOE  341»-16-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analyaia 

inatitutional  Ramittancaa  to  Foreign 
Countrlaa— BE-40;  Propoaad 
Cdlactlon;  Comment  Raquaat 

AGENCY:  Bureau  of  Economic  Analysis, 
Department  of  Commerce. 
SUMMARY:  The  Departaient  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  Uie 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  8, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  hitemet  at 
LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Michael  Mann,  Chief, 
Current.  Account  Services  Branch,  Room 
8018,  Bureau  of  Economic  Analysis, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  phone:  (202) 
606-9573;  and  fax:  (202)  606-5314. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Bureau  of  Economic  Analysis  is 
responsible  for  the  computation  and 
publication  of  the  U.S.  balance  of 
payments  accounts.  The  information 
collected  in  this  survey  is  an  integral 
part  of  the  "private  remittances"  portion 
of  the  U.S.  balance  of  pa)rments 
accoimts.  The  balance  of  payments 
accounts,  which  are  published  quarterly 
in  the  Bureau's  monthly  publication,  the 
Survey  of  Current  Business,  are  one  of 
the  major  statistical  products  of  BEA. 
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' '  le  accounts  provide  a  statistical 
i  iimmary  of  U.S.  international 
tyr^sactions.  They  are  used  by 
i^vemment  and  private  organizations 
ir  national  and  international  policy 
irmulation,  and  analytical  studies, 
ithout  the  infonnation  collected  in 
s  survey,  an  intend  component  of 
e  private  remittances  account  would 
omitted.  No  other  Government 
^tency  collects  comprehensive  annual 
data  on  private  unilateral  transfers  of 
linds  and  commodities  to  foreign 
( lOuntries. 
J  The  survey  requests  information  from 

I  j|.S.  religious,  charitable,  educational, 
i^entific,  and  similar  organizations  on 
ibe  transfer  of  cash  grants  to  foreign 

:oimtries  and  their  expenditures  in 
oreign  coimtries.  Information  is 
collected  on  a  quarterly  basis  from 
i  itstitutions  transferring  $1  million  or 
]  ( iore  each  year,  and  annually  for  tdl 

I I  hers.  Nonprofit  organizations  with 

1  c  tal  remittances  of  less  than  $25,000 
i  L  mually  are  exempt  from  reporting. 

]  1 .  Method  of  Collection 

Information  is  obtained  from  U.S. 
]  i  iligious,  charitable,  educational, 
1  ( :ientific,  and  similar  organizations 
^  \  ho  voluntarily  agree  to  provide  data 
1  i  igarding  transfers  of  cash  grants  to 
:  c  ireign  coimtries  and  their  expenditiues 
:  II  foreign  countries.  Submission  of  the 
( :i  )mpleted  report  form,  or  computer 

I  >  rintouts  in  the  format  of  the  report 
:  ( inn,  are  the  most  expedient  and 

( M  :onomical  methods  of  reporting  the 
iiiormation. 

:  ]  I.  Data 

OMB  Number:  0608-0002 . 

Form  Number:  BE-40. 

Type  of  Review:  Renewal-regular 
i  r  ibmission. 

Affected  Public:  U.S.  religious, 
c  laritable,  educational,  scientific,  and 
j  iimilar  organizations  which  transfer 
( ;ash  grants  to  foreign  coimtries  and 
1 1keir  expenditures  in  foreign  coimtries. 

I  Estimated  Number  of  Respondents: 
4B0. 

I  Estimated  Time  Per  Response:  1.5 
'.  iburs  per  annual  reporter.  6.0  hours  per 
( i^arterly  reporter. 

Estimated  Time  Per  Response:  1.5 
'.  1 9urs  per  annual  reporter.  6.0  hours  per 

I I  Liarterly  reporter. 

Estimated  Total  Annual  Burden 
■ours;  1,521  hours. 

Estimated  Total  Annual  Cost:  The 
1 1  ttimated  annual  cost  to  the  government 
: !  $16,000.  The  estimated  annual  cost  to 
me  public  is  $45,630  based  on  total 
1  lumber  of  hours  estimated  as  the 
:  t  iporting  burden  and  an  estimated 
lourly  cost  of  $30. 
Respondent's  Obligation:  Voluntary. 


Legal  Authority:  Bretton  Woods 
Agreement  Act,  Section  8,  and  E.O. 
10033,  as  amended. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  (including 
hours  and  cost)  of  the  proposed 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  infonnation  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

E)ated:  August  3, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  99-20442  Filed  8-6-99;  8:45  am] 

BNJJNG  CODE  3610-CA-i> 


DEPARTMENT  OF  COMMERCE 

Intsmational  Trade  Administration 

Commerce  Trade  Fair  Privatization 
Application 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Conunerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  public 
and  other  Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
U.S.C.  3506(c)  (2)  (A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  8, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033, 14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  Phone  number:  (202)  482- 
3272  or  Email:  LEngelme@doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Don  Huber,  U.S.  &  Foreign 


Commercial  Service,  Export  Promotion 
Services,  Room  2810, 14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  Phone  number:  (202)  482- 
2525,  and  fax  number  (202)  482-0872. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Trade  Fair  Certification  (TFC) 
program  is  a  service  of  the  U.S. 
Department  of  Commerce  (DOC)  that 
provides  DOC  endorsement  and  support 
for  private  sector  firms  that  organize 
high  quality  international  trade  fairs. 
The  TFC  program  seeks  to  broaden  the 
base  of  U.S.  firms,  particularly  new-to- 
-market  companies  by  introducing  them 
to  key  international  trade  kais  where 
they  can  achieve  their  export  objectives. 
Those  objectives  include  one  or  more  of 
thfi  fnUowing:  direct  sales,  identification 
of  local  agents  or  distributors,  market 
research  and  exposure,  and  joint 
venture  licensing  opportunities  for  their 
products  and  services.  The  objective  of 
the  application  is  to  make  a 
determination  that  we  qualify  the  trade 
fair  organizer  to  organize  and  manage 
U.S.  exhibitions  at  a  foreign  trade  show. 

n.  Method  of  Collection 

Form  ITA-4134P  is  sent  by  request  to 
U.S.  firms. 

m.  Data 

OMB  Number:  0625-0222. 

Form  Number:  ITA-4134P. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for- 
profit  firms. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Response:  12 
hours. 

Estimated  Total  Annual  Burden 
Hours:  120  hours. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  $5,440.00  ($4,200.00  for  respondents 
and  $1,240.00  for  federal  government). 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  reduce  the 
burden  of  the  collection  of  information 
on  respondents,  including  by  automated 
collection  techniques  or  forms  of 
information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 


43146 


Federal  Register /Vol.  64.  No.  152 /Monday,  August  9,  1999 /Notices 


included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
records. 

Dated:  August  3. 1999. 
Linda  Engelmeier. 

Departmental  Fonns  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
(FR  Etoc.  99-20441  Filed  &-6-99;  8:45  amj 
BNJJNQ  COOE  3B1».n>-P 


DEPARTMENT  OF  COMMERCE 
IntMTiational  Trade  Administration 

[A-42»^1) 

Cartaki  Hot-RoUad  Laad  and  Bismuth 
CartKNi  Slaal  Producta  From  Germany: 
Final  Reeuita  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  April  6, 1999.  die 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  lead  and  bismuth  carbon  steel 
products  from  Germany  (64  FR  16703). 
This  review  covers  Saarstahl  AG,  a 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States,  and 
the  period  March  1, 1997,  through 
February  28. 1998.  We  conducted  a 
verification  of  Saarstahl 's  antidumping 
duty  questionnaire  responses  and  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results. 
Based  on  our  analysis  of  the  comments 
received  and  the  correction  of  certain 
data,  we  have  revised  our  margin 
calculation;  however,  the  final  results 
do  not  differ  from  the  preliminary 
results.  The  final  results  are  listed  below 
in  the  "Final  Results  of  Review"  section 
of  this  notice. 

EFFECTIVE  DATE:  August  9. 1999. 
FOR  FURTHER  MFORMATION  CONTACT: 
David  J.  Goldberger  or  Rebecca  Trainer, 
Office  2,  AD/CVD  Enforcement  Group  I, 
Import  Administration,  Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington  DC  20230;  telephone  (202) 
482-4136,  or  482-4007,  respectively. 
SUPPLBMENTARY  INFORMATION: 

Background 

On  April  6, 1999,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Re^ster  the  preliminary 


results  of  the  1997-1998  administrative 
review  of  the  antidumping  duty  order 
on  certain  lead  and  bismuth  carbon  steel 
products  from  Germany  (64  FR  16703) 
{Preliminary  Results).  We  conducted 
verification  of  Saarstahl  AG's  (Saarstahl) 
antidiunping  duty  questionnaire 
responses  from  April  27  through  May  7, 
1999,  and  issued  our  report  on  June  1, 
1999  (see  Memorandum  to  the  File: 
Sales  and  Cost  of  Production 
Verification)  (Verification  Report).  On 
Jime  17. 1999,  and  Jime  23, 1999,  Ispat 
Inland  Inc.  and  USS/KOBE  Steel  Co. 
(the  petitioners),  and  Saarstahl 
submitted  case  and  rebuttal  briefs, 
respectively.  Following  the  return  to  the 
petitioners  of  their  June  10, 1999, 
submission,  which  contained  untimely 
submitted  factual  information,  on  June 
29. 1999,  the  petitioners  resubmitted 
their  June  17, 1999,  brief  with  references 
to  the  June  10  submission  redacted,  in 
accordance  with  the  £>epartment's 
instructions.  Both  parties  withdrew 
their  respective  requests  for  a  hearing. 
The  Department  nas  now  completed 
its  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351 
(1998). 


Scope  of  the  Review 

The  products  covered  by  this  review 
are  hot-rolled  bars  and  rods  of  nonalloy 
or  other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  Chapter  72, 
note  1(f)),  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  weight  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00; 


7213.31.60.00;  7213.39.00.30; 
7213.39.00.60;  7213.39.00.90; 
7213.91.30.00;  7213.91.45.00; 
7213.91.60.00;  7213.99.00; 
7214.40.00.10.  7214.40.00.30, 
7214.40.00.50;  7214.50.00.10; 
7214.50.00.30,  7214.50.00.50; 
7214.60.00.10;  7214.60.00.30; 
7214.60.00.50;  7214.91.00;  7214.99.00; 
7228.30.80.00;  and  7228.30.80.50. 
HTSUS  subheadings  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Doty  AlMorption 

On  April  28, 1998,  the  petitioners 
requested  that  the  Department 
determine  whether  antidiunping  duties 
had  been  absorbed  during  the  period  of 
review  (FOR).  Section  751(a)(4)  of  the 
Act  provides  for  the  Department,  if 
requested,  to  determine  during  an 
administrative  review  initiated  two  or 
four  years  after  the  publication  of  the 
order,  whether  antidumping  duties  have 
been  absorbed  by  a  foreign  producer  or 
exporter,  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
affiliated  importer.  In  this  case, 
Saarstahl  sold  to  the  United  States 
through  an  importer  that  is  affiliated 
within  the  meaning  of  section  751(a)(4) 
of  the  Act. 

Section  351.213(j)(2)  of  die 
Department!s  regulations  provides  that 
for  transition  orders  (i.e.,  orders  in  effect 
on  January  1, 1995),  the  Department  will 
conduct  duty  absorption  reviews,  if 
requested,  for  administrative  reviews 
initiated  in  1996  or  1998.  Because  the 
order  underlying  this  review  was  issued 
prior  to  January  1, 1995,  and  this  review 
was  initiated  in  1998,  a  duty  absorption 
determination  in  this  segment  of  the 
proceeding  is  necessary.  As  we  have 
found  that  there  is  no  dumping  margin 
for  Saarstahl  with  respect  to  its  U.S. 
sales,  we  have  also  found  that  there  is 
no  duty  absorption. 

Changes  Since  the  Preliminary  Results 

We  have  made  the  following  changes 
from  the  preliminary  results: 

1 .  We  included  payment  dates  for 
certain  home  market  sales  that  were  not 
included  in  the  preliminary  results, 
according  to  Saarstahl's  April  28, 1999, 
submission  and  the  verification  results. 
Accordingly,  we  revised  the  imputed 
credit  expenses  for  those  sales. 

2.  We  reallocated  the  materials,  labor, 
and  overhead  costs  reported  by 
Saarstahl,  in  accordance  with  our 
verification  findings  (see  Verification 
Report  at  pages  5-6).  The  reallocation 
did  not  change  the  total  cost  of 
manufactiuing  reported.  We  used  the 
computer  programming  language 
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s  L  pplied  by  Saarstahl  in  its  case  brief  to 
accomplish  the  reallocation. 
We  revised  the  reported 
depreciation,  general  and  administrative 
( :  &A),  and  financial  expense  ratios  to 
r  3  Elect  corporate-wide  costs,  rather  than 
led  products  division  expenses, 
ed  on  our  verification  findings. 

We  corrected  the  reported  billing 
justments  for  two  home  market  sales, 
b  ased  on  verification  findings. 

5.  We  added  an  early  payment 
di  scount  for  one  home  market  sale, 
b  i  sed  on  verification  findings. 

6.  We  revised  the  payment  dates  for 
c  ortain  home  market  and  U.S.  sales  to 

r  juect  the  actual  date  Saarstahl  received 
p  t  yment,  based  on  verification  findings. 
/  J  xordingly,  we  revised  the  imputed 
c  r  9dit  expenses  for  those  sales.  (A 
separate  issue  concerning  payment 
'  ites  is  discussed  below  at  Comment  5.) 

7.  We  revised  the  reported  home 
ket  and  U.S.  indirect  selling 

mses  to  exclude  bank  fees  reported 
arately. 

.  We  revised  the  arm's  length  test  to 
ited  customers  to  account  for  level 
trade  in  making  affiliated  to 
affiliated  price  comparisons,  in 
ordance  with  the  Department's 
ptdactice  [see,  e.g.,  Final  Results  and 
Mrtial  Rescission  of  Antidumping  Duty 
Administrative  Review:  Certain  Pasta 
m  Turkey.  63  FR  68429,  68432, 

tmber  11, 1998).  We  also  corrected 
error  in  the  programming  language 
ich  prevented  the  program  from 
'orming  a  complete  comparison  of 
liated  to  unaffiliated  customer 
ces.  We  did  not  make  the 
igramming  change  suggested  in 
stahl's  case  brief  at  page  6,  as  we 
determined  that  Saarstahl's  proposal  did 
D  0t  correct  the  error. 

9.  We  revised  the  reported  production 
qijantity  for  one  product,  based  on  oui 
vapfication  findings,  for  purposes  of 
weight-averaging  the  costs  of 
pcpduction.  See  Comment  4  below  for 
h  i^er  discussion. 

L  iterested  Party  Comments 

C  ( >mment  1 :  Casting  Type  as-a  Product 
A I  Itching  Criterion 

The  petitioners  contend  that  casting 
t  [  )e — i.e.,  whether  a  product  is 
p  r  iduced  from  bloom-cast  billets  or 
c  mtinuous  cast  billets — should  be 
included  in  the  Department's  model 
n  ii  itching  hierarchy  as  the  second  most 
iiD  portant  criterion.  The  petitioners 
a  1  ;ue  that  the  typ^  of  casting  has  a 
n  liich  greater  impact  on  cost  and 
o  )knmercial  value  than  any  of  the 
nitnaining  product  characteristics,  as 
iiilicated,  according  to  the  petitioners, 
bv|  Saarstahl's  own  cost  information. 


Saarstahl  responds  that  the  petitioners 
failed  to  introduce  any  timely 
information  concerning  quantifiable 
physical  differences  between  bloom-cast 
and  billet-cast  products;  Therefore, 
Saarstahl  states  that  the  Department 
must  maintain  the  determination  made 
in  the  preliminary  results  and  decline  ta 
add  casting  type  as  a  product  matching 
characteristic. 

IX)C  Position:  We  disagree  with  the 
petitioners  and  we  continue  to  make 
product  comparisons  based  on  chemical 
composition,  shape,  cut  (i.e.,  coil  or  cut- 
to-length),  size,  and  grade,  as  in  our 
preliminary  results  and  in  the 
underlying  less-than-fair  value  (LTFV) 
investigation. 

As  discussed  in  the  preliminary 
results  Model  Match  Methodology 
Memorandum  from  the  Team  to  Irsae 
Darzenta  Tzafolias,  dated  March  22, 
1999  (Model  Match  Methodology 
Memorandum),  for  purposes  of  selecting 
model  match  criteria,  the  E)epartment 
normally  relies  on  physical 
characteristics  of  the  merchandise  that 
are  identifiable  and/or  quantifable  [see, 
e.g..  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Melamine  Institutional 
Dinnerware  Products  From  Indonesia, 
61  FR  43333,  43334,  August  22. 1996, 
and  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Porcelain-on-Steel  Cookware 
From  Mexico,  63  FR  1430, 1431,  January 
9,  1998).  Casting  type  is  a  production 
method,  not  a  physical  characteristic  of 
the  merchandise.  As  such,  it  is  not  an 
appropriate  criterion  for  inclusion  in 
our  model  match  methodology. 

Throughout  this  segment  of  the 
proceeding,  the  petitioners  have  argued 
that  bloom  casting  msJces  the  finished 
merchandise  "better."  The  physical 
characteristic  that  makes  the  product 
better,  say  petitioners  in  their  July  2, 
1998,  and  August  6, 1998,  letters,  is  the 
more  uniform  distribution  of  lead  and 
bismuth  within  the  steel,  and  enhanced 
manganese  sulfide  formation.  In  effect, 
the  petitioners  contend  that  these 
factors,  as  apparently  determined  by  the 
casting  method,  are  so  important  that 
they  outweigh  the  shape,  cut  form,  size, 
and  grade  of  the  merchandise  in 
determining  the  most  similar  match.  We 
find  no  basis  on  the  record  to  support 
this  contention. 

No  party  has  provided  any 
information,  nor  did  we  find  any 
evidence  at  verification,  to  indicate  that 
customers  order  products  specifying, 
among  other  things,  lead  and  bismuth 
distribution  and  manganese  sulfide 
formation,  No  party  has  provided  any 
timely  information,  nor  did  we  find  any 


evidence  at  verification,  that  lead  and 
bismuth  distribution  and  manganese 
sulfide  formation  are  measured, 
quantified,  and  tracked  through  the 
production  process.  Instead,  the 
evidence  on  the  record,  as  we  verified, 
shbws  that  customers  order  the  subject 
merchandise  by  chemical  composition 
(including  grade),  shape,  cut  form,  and 
size.  We  found  no  evidence  that  either 
casting  type,  lead  and  bismuth 
distribution,  or  sulfide  qualities  were 
specified  as  part  of  a  customer  order. 
The  only  link  between  a  customer  order 
specification  and  the  production 
process  that  we  observed  at  verification 
was  that,  where  ultrasound  testing  of 
the  billet  was  requested,  Saarstahl  had 
to  utilize  a  bloom  cast  billet  (see 
Verification  Report  at  pages  9-10). 
1  uoru  i6  no  inforinaliuij  uii  the  record  of 
this  proceeding,  however,  that  a 
customer  specification  for  ultrasound 
testing  is  equivalent  to  a  specification 
for  bloom  casting. 

We  recognize  mat  bloom  casting 
results  in  a  higher  cost  for  producing  the 
subject  merchandise.  However,  a  cost 
difference  alone  is  not  a  sufficient  basis 
to  establish  a  model  matching 
characteristic.  As  we  noted  in  the  last 
segment  of  the  administrative  review  of 
the  companion  antidumping  duty  order 
on  the  subject  merchandise  from  the 
United  Kingdom,  "the  creation  of  a 
product  concordance  inherently  relies 
upon  the  matching  of  significant 
physical  characteristics,  not  on  cost 
groupings  in  a  company's  cost 
accoimting  system."  [See,  Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom,  63 
FR  18879.  18881,  April  16, 1998.) 
Consistent  with  our  usual  practice  to 
compute  weighted-average  costs  for 
identical  (in  terms  of  the  Department's 
matching  characteristics)  merchandise 
produced  at  multiple  production  lines 
or  facilities  with  different  costs  [see, 
e.g.,  the  Department's  standard 
antidumping  duty  administrative  review 
questionnaire  at  page  D-2),  we  have 
followed  our  preliminary  results 
methodology  and  calculated  a  weighted- 
average  cost  of  bloom-cast  and  billet- 
cast  models  with  the  same  physical 
characteristics. 

Comment  2:  Casting  Type  of  Saarstahl's 
U.S.  Sales 

The  petitioners  contend  that 
Department  practice  considers  the  data 
on  mill  test  certificates  to  be  definitive 
evidence  of  the  physical  characteristics 
of  the  merchandise  sold.  Therefore, 
based  on  the  statement  in  the  mill 
certificate  that  Saarstahl's  U.S.  sales 
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vfete  produced  firom  billets  made  from 
continuous  cast  blooms,  the  petitioners 
argue  that,  in  fact,  the  U.S.  sales  were 
produced  from  continuous  cast  blooms. 
As  such,  the  petitioners  assert  that  the 
Department  should  apply  facts  available 
in  calculating  the  margins  for  these  sales 
due  to  the  misreporting  of  the  product 
and  its  attendant  costs.  In  the 
alternative,  should  the  Department 
conclude  that  the  sales  in  question  were 
actually  produced  from  continuous  cast 
billets,  rather  than  blooms,  the 
petitioners  contend  that  the  Department 
should  disregard  the  U.S.  sales  in  this 
review.  According  to  the  petitioners, 
because  the  mill  certificates  indicate 
that  the  merchandise  was  made  from 
blooms,  Saarstahl  misled  its  customer  as 
to  the  production  of  the  merchandise 
and  provided  it  with  an  infraior  product 
than  that  indicated  on  each  mill 
certificate.  Thus,  the  petitioners 
continue,  the  U.S.  sales  cannot  form  an 
appropriate  basis  for  the  calculation  of 
a  dumping  margin. 

Saantam  notes  that  its  submissions  in 
the  course  of  this  proceeding  and  the 
Department's  examination  of  this  issue 
at  verification,  including  examination  of 
production  certificates,  casting  records 
and  production  instructions,  all 
conclusively  confirm  that  Saarstahl's 
U.S.  sales  were  produced  from 
continuous  cast  billets  and  not  bloom- 
cast  billets.  Saarstahl  adds  that  the 
petitioners  fail  to  mention  that  directly 
below  the  statement  in  question  on  the 
mill  test  certificates  is  a  reduction  ratio 
that  shows  that  the  merchandise  could 
not  possibly  have,  been  made  from 
blooms.  Saarstahl  continues  that  there  is 
no  basis  on  the  record  to  support  the 
petitioners'  bald  assertion  that  Saarstahl 
misled  its  customers  about  the  nature  of 
the  merchandise.  Saarstahl  states  that  it 
produced  the  merchandise  using  its 
normal  production  process  for  leaded 
steels  (i.e.,  billet-casting),  and  that  there 
is  no  evidence  that  Saarstahl's 
production  &t>m  continuous  cast  billets 
is  in  any  way  deficient  or  inferior. 

EKX  Position:  We  agree  with 
Saarstahl.  As  Saarstahl  notes,  the 
Department  thoroughly  examined  this 
issue  at  verification.  While  the  mill 
certificates  for  the  sales  in  question 
contain  language  that  suggests  the  sales 
were  produced  from  blooms,  as  cited  by 
the  petitioners,  the  same  mill 
certificates  also  include  the  reduction 
ratio,  which,  as  Saarstahl  states, 
provides  a  quantifiable  measure  of  the 
rolling  process.  As  Saarstahl  claimed 
and  we  verified,  the  reduction  ratio  on 
the  mill  certificate  indicates  a  billet-cast 
product.  All  of  the  other  evidence 
examined  at  verification,  including 
customer  purchase  orders,  invoices. 


heat  certificates,  heat  production  logs, 
and  production  "recipes,"  showed  that 
the  sales  were  produced  bom 
continuous  cast  billets  (see  Verification 
Report  at  pages  9-11).  In  light  of  the 
substantia  evidence  in  support  of 
Saarstahl's  characterization  of  the  U.S. 
sales  as  produced  from  continuous  cast 
billets,  as  opposed  to  the  petitioners' 
reliance  on  a  single  line  in  the  mill 
certificate  referencing  continuous  cast 
blooms,  we  conclude  that  the  U.S.  sales 
were  produced  from  continuous  cast 
billets.  Thus,  application  of  facts 
available  in  lieu  of  the  use  of  the 
reported  and  verified  data,  as  urged  by 
the  petitioners,  is  not  warranted  in  this 
case. 

We  also  find  no  factual  basis  on  the 
record  for  the  petitioner's  contention 
thai,  if  ihu  soles  were  not  produced  from 
blooms,  Saarstahl  misled  its  customer. 
The  customer's  piutihase  order  did  not 
specify  production  method.  Further, 
none  of  the  sales  documentation 
reported  and  reviewed  at  verification 
misrepresented  the  production  of 
Saarstahl's  sales  to  its  customer.  As 
discussed  previously,  the  bloom-cast 
notation  on  the  mill  certificate  is 
followed  by  the  reduction  ratio,  which 
shows  that  cast  billets  were  used  in  the 
production  process.  Thus,  it  appears 
that  the  customer  received  sufficient 
information  to  determine  if  its 
specifications  were  met.  We  also  found 
no  indication  that  Saarstahl's  customer 
rejected  the  merchandise  or  otherwise 
complained  about  the  product  for 
alleged  misrepresentation.  In  sujn,  there 
is  no  basis  on  the  record  to  reject 
Saarstahl's  reported  POR  sales. 

Comment  3:  Adjusting  Saarstahl's 
Costs  for  Over-reporting 

Saarstahl  states  that,  at  verification,  it 
demonstrated  that  it  over-reported 
certain  costs  of  production  because  it 
reported  costs  based  on  exchange  rate 
loss  estimates  and  imputed  personnel 
expenses  for  fringe  benefits,  as  recorded 
in  its  cost  accounting  system.  According 
to  Saarstahl,  its  actual  expenses  for 
these  items  were  lower  than  repbrted,  as 
it  experienced  an  exchange  rate  gain 
during  the  POR,  and  its  actual  persoimel 
expenses  were  lower  than  the  imputed 
amount.  Therefore.  Saarstahl  contends 
that  the  Department  should  adjust  its 
costs  downward  to  reflect  these  actual 
costs. 

The  petitioners  respond  that  these 
adjustments  should  not  be  made 
because  they  represent  new  information 
provided  by  Saarstahl  for  the  first  time 
at  verification.  The  petitioners  state  that 
these  adjustments  are  inconsistent  with 
Saarstahl's  own  cost  accoimting  system 
and  should  be  rejected. 


DOC  Position:  We  agree  with  the 
petitioners  that  the  information  is 
imtimely.  While  we  successfully 
verified  Saarstahl's  costs,  as  reported  to 
the  Department  in  a  timely  manner,  the 
claimed  adjustments  between  the  cost 
and  financial  accounting  systems  were 
never  reported  to  the  Department  prior 
to  verification.  Thus,  these  adjustments 
were  not  part  of  the  cost  of  production 
questionnaire  response  that  was  the 
subject  of  verification. 

Coniment  4:  Correction  of  Production 
Quantities  for  Weight-Averaging  of 
Costs 

The  petitioners  state  that,  if  the 
Department  declines  to  include  casting 
method  as  a  product  characteristic,  as 
discussed  above,  then  it  should  correct 
the  reported  pruduclion  quantities  used 
for  the  weight-averaging  of  costs.  The 
petitioners  refer  to  the  Department's 
finding  at  verification  that  Saarstahl  did 
not  subtract  the  production  quantities  of 
bloom-cast  and  secondary  merchandise 
frt)m  the  billet-cast  total,  resulting  in  the 
double-coimting  of  some  products  and 
the  understatement  of  costs  in  the 
weighted-average  total.  Accordingly,  the 
petitioners  contend  that  the  Department 
should  adjust  the  production  quantities 
in  calculating  the  weighted-average 
costs. 

Saarstahl  states  that  it  properly 
reported  its  cost  of  production  based 
upon  the  explicit  directions  given  by  the 
Department.  Saarstahl  claims  that  the 
Department's  observation  that,  for  sales 
sampled  at  verification.  Saarstahl  over- 
reported  the  production  quantity  for 
billet-cast  products  is  not  universally 
true  for  all  of  Saarstahl's  reported 
products.  Should  the  Department 
combine  and  weight-average  its  reported 
costs,  as  it  did  for  the  preliminary 
results,  Saarstahl  contends  that  the 
Department  should  do  so  in  a  way  that 
does  not  negatively  impact  Saarstahl.    ' 

DOC  Position:  Although  we  stated  in 
the  Verification  Report  at  pages  lB-19 
that  the  double-counting  of  production 
quantities  for  a  billet-cast  product 
observed  at  verification  appeared  to 
apply  to  all  of  Saarstahl's  billet-cast 
products,  further  analysis  of  the  cost  of 
production  data  indicates  that  this 
situation  is  not  necessarily  the  case.  For 
example,  the  cost  of  production  data 
base  includes  products  where  the 
reported  production  quantity  for  a 
bloom-cast  product  is  greater  than  the 
production  quantity  reported  for  a 
billet-cast  product  with  identical 
physical  characteristics.  Therefore,  we 
have  revised  the  reported  production 
quantity  only  for  the  product  identified 
in  the  Verification  Report  for  which  we 
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VI )  ified  that  the  production  quantity 
w  8  s  double  counted. 

C  3  mment  5:  BUI  of  Exchange  Payment 
Dpte 

I  Saarstahl  asserts  that  it  properly 
r€i»orted  the  date  it  received  a  bill  of 
e}:i:hange  from  a  home  market  customer 
a:  the  pajrment  date  for  piuposes  of 
a  Jculating  imputed  credit.  Saarstahl 
stiBltes  that  a  bill  of  exchange  is  a 
n^otiable  monetary  instrument  that  has 
a  qash  value  on  the  date  of  its  receipt, 
this  Saarstahl's  reporting  of  the  bill 

:eipt  in  the  same  manner  as  a  cash 

meat  was  proper. 

Position:  We  have  made  no 
ges  to  Saarstahl's  reporting  of  sales 

d  by  a  bill  of  exchange.  Even  if  a  bill 

exchange  receipt  were  considered  to 
b^jcquivalent  to  a  cash  payment,  in 
'  |9se  particular  circumstances,  there  is 
n0{ significant  diff^erence  in  calculating 
uted  credit  between  Saarsteihl's 

orting  method,  which  includes  an 
exira  fee  charged  to  the  customer  to 
aqc^ount  for  either  the  extra  pajmient 
p^tiod  or  discoimting  of  the  bill  at  a 
bulk  (see  Verification  Report  at  pages 
2ii-24),  and  a  methodology  based  on  the 
aqtjual  date  cash  was  received. 
Thlerefore,  for  piuposes  of  this  review, 

have  made  no  adjustment. 

FUal  Results  of  the  Review 

As  a  result  of  this  review,  we  have 
dnermined  that  the  following  margins 
eHist  for  the  period  March  1, 1997 
}ugh  February  28, 1998: 


Manufacturer/ 
1  pxporter 

Period 

Margin 
(percent) 

S4irstahl  AG 
|(^rstahl) 

3/1/97-2/28/98 

0.00 

pe  Department  shall  determine,  and 
)  U.S.  Customs  Service  shall  assess, 
idumping  duties  on  all  appropriate 
lies.  We  have  calculated  an  importer- 
icific  assessment  rate  based  on  the 
ratio  of  the  total  amount  of  antidumping 
dikties  calculated  for  the  examined  sales 
to|the  total  entered  value  of  those  same 
sales.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
ticular  importer  made  diuing  the 
1.  The  Department  will  issue 
|>ropriate  appraisement  instructions 

y  to  the  Customs  Service.  In 
[iordance  with  19  CFR  351.106(c)(2). 
1  instruct  the  Customs  Service  to 
lidiiidate  without  regard  to  antidumping 
duties  all  entries  of  the  subject 
mb-chandise  during  the  POR  for  which 
the  importer-specific  assessment  rate  is 
zefTD  or  de  minimis  [i.e.,  less  than  0.50 
p^cent). 

I  urther,  the  following  deposit 
re  ]  uirements  shall  be  effective  for  all 


shipments  of  the  subject  merchandise 
from  Germany  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  Saarstahl  will  be 
the  rate  established  above  in  the  "Final 
Results  of  Review"  section;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 
(4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  of  this 
merchandise  will  continue  to  be  85.05 
percent,  the  all  others  rate  established  in 
the  final  determination  of  the  LTFV 
investigation  (58  FR  6205,  January  27, 
1993). 

The  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presiunption 
that  reimbursement  of  antidumping 
duties  occiured  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibiUty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  retiun/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulation 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  and  19 
CFR  351.221. 

Dated:  July  30. 1999. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-20449  Filed  8-6-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-412-ei0] 

Certain  Hot-Rolled  Lead  and  Bismuth 
Cartion  Steel  Products  From  ttie 
United  Kingdom:  Final  Results  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  April  6,  1999,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  the  United 
IGngdom  (64  FR  16699).  This  review 
covers  British  Steel  Engineering  Steels 
Limited,  a  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States,  and  the  period  March  1, 1997, 
through  February  28, 1998.  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results. 
Based  on  oiu  analysis  of  the  comments 
received  and  the  correction  of  certain 
data,  the  final  results  differ  from  the 
preliminary  results.  The  final  results  are 
listed  below  in  the  "Final  Results  of 
Review"  section  of  this  notice. 
EFFECTIVE  DATE:  August  9,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Kate  Johnson,  Office 
2,  AD/CVD  Enforcement  Group  I,  Import 
Administration,  Room  B099, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington  DC  20230;  telephone  (202) 
482-4007, or (202)  482-4929, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  6,  1999,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Reg^er  the  preliminary 
results  of  the  1997-1998  administrative 
review  of  the  antidumping  duty  order 
on  certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  the  United 
Kingdom  (64  FR  16699)  [Preliminary 
Results).  On  Jime  15, 1999,  British  Steel 
Engineering  Steels  Limited  (BSES) 
submitted  its  case  brief.  On  June  23, 
1999.  Ispat  Inland  Inc.  and  USS/KOBE 
Steel  Co.  (the  petitioners),  submitted 
their  rebuttal  brief.  The  Department 
held  a  hearing  on  June  25,  1999.  The 
Department  has  now  completed  its 
administrative  review  in  accordance 
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with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effiective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351 
(1998). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  hot-rolled  bars  and  rods  of  nonalloy 
or  other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  Chapter  72, 
note  1  (f)),  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  wei^t  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00; 
7213.31.60.00:  7213.39.00.30: 
7213.39.00.60;  7213.39.00.90; 
7213.91.30.00;  7213.91.45.00; 
7213.91.60.00;  7213.99.00; 
7214.40.00.10,  7214.40.00.30, 
7214.40.00.50;  7214.50.00.10; 
7214.50.00.30,  7214.50.00.50; 
7214.60.00.10;  7214.60.00.30; 
7214.60.00.50;  7214.91.00;  7214.99.00; 
7228.30.80.00;  and  7228.30.80.50. 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Duty  Abeorption 

On  April  28, 1998,  the  petitioners 
requested  that  the  Department 
determine  whether  antidiunping  duties 
had  been  absorbed  by  BSES  during  the 
period  of  review  (FOR),  pursuant  to 
section  751(a)(4)  of  the  Act.  Section 
751(a)(4)  of  the  Act  provides  that  the 
Department,  if  requested,  will  determine 
during  an  administrative  review 
initiated  two  years  or  four  years  after 
publication  of  the  order  whether 
antidimiping  duties  have  been  absorbed 


by  a  foreign  producer  or  exporter  subject 
to  the  order  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  who  is  affiliated  with  such 
foreign  producer  or  exporter.  In  this 
case,  BSES  sold  to  the  United  States 
through  an  importer  that  is  affiliated 
within  the  meaning  of  section  751(a)(4) 
of  the  Act. 

Section  351.213(j)(2)  of  the 
Department's  regiilations  provides.that, 
for  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Act.  i.e., 
orders  in  effect  on  January  1, 1995,  the 
Departofent  will  make  a  duty  absorption 
determination  upon  request  in 
administrative  reviews  initiated  in  1996 
or  1998.  See  Antidumping  Duties: 
Countervailing  Duties:  Final  Rule,  62  FR 
27296,  27394,  May  19, 1997.  This 
approach  ensiues  that  interested  parties 
will  have  the  opportunity  to  request  a 
duty  absorption  determination  prior  to 
sunset  reviews  for  entries  for  which  the 
second  and  foiulh  years  following  an 
order  have  already  passed.  Because  the 
order  on  certain  hot-rolled  lead  and 
bismuth  carbon  steel  products  from  the 
United  Kingdom  has  been  in  effect  since 
1993.  this  is  a  transition  oi;der  within 
the  meaning  of  section  751(c)(6)(C)  of 
the  Act.  Thus,  as  there  has  been  a 
request  for  an  absorption  determination 
in  this  review  (initiated  in  1998).  we  are 
making  a  duty-absorption 
determination. 

On  January  29. 1999,  the  Department 
requested  proof  that  unaffiliated 
purchasers  will  ultimately  pay  the 
antidumping  duties  to  be  assessed  on 
entries  during  the  review  period.  BSES 
did  not  respond  to  the  Department's 
request  for  information.  Accordingly, 
based  on  the  record,  we  cannot 
conclude  that  the  unaffiliated  purchaser 
in  the  United  States  will  pay  the 
ultimately  assessed  duty.  Therefore,  we 
find  that  antidumping  duties  have  been 
absorbed  by  the  producer  or  exporter 
during  the  FOR. 

We  have  determined  that  there  is  a 
dumping  margin  on  63.37  percent  of 
BSES's  U.S.  sales  during  the  FOR. 
Under  these  circumstances,  therefore, 
we  find  that  antidiunping  duties  have 
been  absorbed  by  BSES  on  63.37  percent 
of  its  U.S.  sales  of  subject  merchandise. 

Interested  Party  Comments 

Comment  1 :  Model  Matching 
Methodology 

BSES  argues  that  the  Department 
should  use  dimension  ranges  rather 
than  exact  sizes  to  match  products  in 
this  review.  According  to  BSES, 
matching  by  size  range  has  the 
advantage  of  including  more  home 
market  sales  in  normal  value  (NV), 


which  lessens  the  possibility  that  NV 
will  be  based  on  small  quantities  of  non- 
representative  sales.  BSES  further  states 
that  there  is  an  objective  and  relevant 
system  of  dimension  ranges  inherent  in 
its  published  price  list.  Moreover, 
because  the  Department  has  decided  to 
employ  dimension  ranges  in  the 
matching  methodology  in  future 
reviews,  BSES  asserts  that  such  ranges 
should  also  be  used  in  the  present 
review.  BSES  adds  that  the  petitioners 
supported  matching  dimension  ranges 
in  past  reviews. 

BSES  also  suggests  that  in  order  to 
decrease  distortion  and  improve  its 
matching  methodology,  the  Department 
should  place  the  product  characteristic 
that  identifies  whether  the  product  is  in 
coils  or  straight  (cut)  ahead  of  the 
product  characteristic  that  identifies  the 
cross-sectional  shape  of  the  steel 
(shape).  BSES  argues  that,  because 
shape  is  preferred  under  the 
Department's  ciirrent  methodology,  the 
Department  might  match,  for  example,  a 
hexagonal  bar  in  coil  to  a  hexagonal 
strai^t  bar,  even  though  coiled  bar  has 
difiisrent  costs,  and  thus  prices,  than 
straight  bar  of  the  same  (fiameter  and 
shape.  Accordingly,  BSES  contends  that 
it  is  important  to  match  coiled  bar  to 
coiled  bar,  and  straight  bar  to  straight 
bar. 

The  petitioners  argue  that  the 
Department  should  not  change  its  model 
matching  methodology  at  this  late  point 
in  the  current  administrative  review. 
The  petitioners  assert  that  the 
Department  apparently  has  not  yet 
decided  whether  to  use  actual  sizes  or 
size  ranges  in  the  1998-1999  review, 
nor  has  it  had' the  opportimity  to  test  the 
suggested  size  ranges  during  a  review, 
such  as  at  a  verification.  Accordingly, 
the  petitioners  urge  the  Department  to 
reject  BSES's  request  and  to  continue  to 
use  actual  size  rather  than  size  ranges 
for  model  matching  purposes  in  this 
review. 

Furthermore,  the  petitioners  argue 
that  the  Department  should  reject 
BSES's  proposed  ranking  of  cut  over 
shape  in  the  model  matching 
methodology.  The  petitioners  claim  that 
shape  is  a  much  more  significant 
matching  characteristic  than  cut, 
because  any  shape  other  than  round 
requires  a  significant  slowdown  of  the 
mill,  which  greatly  increases  production 
costs.  The  petitioners  contend  that  this 
cost  increase  is  a  much  more  significant 
cost  difference  than  that  involved  in  the 
production  of  coiled  versus  straight  bar. 
Finally,  the  petitioners  argue  that  the 
Department  apparently  has  rejected  any 
revised  ranking  of  cut  and  shape  for 
purposes  of  the  1998-1999  review. 
Therefore,  according  to  the  petitioners, 
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1 1ke  Department  should  maintain  its 
]  anking  of  shape  before  cut  in  the  model 
1  thatching  hierarchy. 
DOC  Position:  In  the  preliminary 
suits  of  this  review,  we  matched 
^oducts  by  exact  size  rather  than  by 
Ilmension  range,  and  prioritized  cut 
Sfore  shape  in  the  model  match 
erarchy,  as  we  have  done  throughout 
e  history  of  this  case.  The  issue  of 
vising  the  model  matching 
ethodology  was  first  raised  during  the 
i^efing  stage  of  this  administrative 
iview,  and  was  precipitated  by  our 
lidtation  of  comments  on  model 
atching  for  the  pvuposes  of  the  199&- 
'99  review,  and  our  issuance  of  a 
estionnaire  for  that  review  period. 
ee  Letters  from  Irene  Darzenta 
afolias  dated  April  14, 1999  and  June 
io,  1999,  placed  on  the  record  of  the 
98-1999  administrative  review.) 
though  we  have  requested  dimension 
ige  information  for  purposes  of  the 
98-1999  review,  we  have  not  yet 
eived  and  analyzed  such 
brmation.  Fmthermore,  there  is 

£  sufficient  information  on  the  record  of 
e  1997-1998  review  with  respect  to 
cut  and  shape  to  compel  us  to  change 
n  le  established  matcldng  hierarchy  at 
tjois  late  stage  of  the  review.  Therefore, 
have  not  revised  the  model  matching 
ethodology  in  these  final  results. 

>minent  2:  Arm's  -Length  Test 

BSES  argues  that  the  Department's 
dtm's-length  test  program  ignores  the 
levels  of  trade  that  the  Department 
inentified  in  the  preliminary  results, 
(j^mparing  prices  between  affiliated  and 
affiliated  customers  regardless  of 
el  of  trade.  In  so  doing,  BSES  claims 
it  the  program  erroneously  causes 
sl0me  customers  to  fail  the  arm's-length 
t^t.  BSES  states  that  the  Department 
1  ifs  accounted  for  the  effect  of  level  of 
t  tbde  on  price,  and  has  performed  the 
t  sm's-length  test  by  level  of  trade  in 
(i^er  recent  cases,  such  as  Final  Results 
t  hd  Partial  Rescission  of  Antidumping 
I  kity  Administmtive  Review:  Certain 
P^ista  Fmm  Turkey,  63  FR  68429,  68432, 
D^ember  11, 1998  [Pasta  from  Turkey). 
I  iSES  adds  that,  by  comparing  sales 
I  itices  to  unaffiliated  customers  with 
s  ^es  prices  to  affiliated  customers  at  the 
same  level  of  trade,  the  arm's-length  test 
i ;  not  distorted  by  comparing  prices  at 
c  J  fferent  levels  of  trade.  Accordingly, 
I  i  >ES  asserts,  the  Department  should 
f  1  How  its  standard  practice  in  the  final 
r  B  suits,  and  account  for  level  of  trade  in 
{(trforming  the  arm's-length  test.  BSES 
sibmits  computer  programming 
1  i  aguage  to  accomplish  this  change. 

BSES  also  argues  that  the  preliminary 
ih  ugin  program  contains  a  clerical  error 
t  ]  at  caused  the  inadvertent  exclusion  of 


customers  from  the  arm's-length  test 
before  the  price  comparisons  were 
complete.  Specifically,  when  the 
program  failed  to  find  an  unaffiliated 
product  match  for  an  affiliated 
customer,  it  disqualified  that  affiliated 
customer  from  the  test  before  testing 
whether  the  other  products  sold  to  that 
affiliated  customer  are  also  sold  to 
unaffiliated  customers.  BSES  contends 
that  if  the  test  is  performed  correctly, 
additional  affiliated  customers  pass  the 
,  arm's-length  test.  Accordingly,  BSES 
argues,  the  Department  should  correct 
this  clerical  error  for  purposes  of  the 
final  results.  BSES  submits  computer 
programming  language  that  would 
correct  this  error. 

The  petitioners  argue  that  BSES's 
suggested  computer  programming 
Icuiguage  incorporating  level  of  trade 
into  the  arm's-length  test  appears  to  be 
incomplete,  because  it  does  not  allow 
for  price  comparisons  at  different  levels 
of  trade  if  no  product  match  can  be 
found  at  the  same  level  of  trade. 
Accordingly,  the  petitioners  contend 
that  the  Department  should  not 
implement  BSES"  suggested 
programming  language. 

With  regard  tome  clerical  error  that 
BSES  alleges  erroneously  excludes 
customers  from  the  data  base  before 
completion  of  the  arm's-length  test  on 
all  sales  to  those  customers,  the 
petitioners  do  not  object  to  the 
correction  of  this  error. 

DOC  Position:  We  agree  with  BSES 
that  the  preliminary  arm's-length  test 
should  have  accounted  for  level  of  trade 
in  making  affiliated  to  unaffiliated  price 
comparisons,  in  accordance  with  the 
Department's  practice.  See  Pasta  fmm 
Turkey  at  63  FR  at  68432.  We  also  agree 
with  BSES"  suggested  programming 
language  in  this  regard,  and  have 
changed  the  arm's-length  test  program 
accordingly  in  the  final  results. 

We  disagree  with  the  petitioners  that 
BSES's  suggested  programming 
language  is  incomplete  because  it  does 
not  allow  for  price  comparisons  at 
different  levels  of  trade  if  no  product 
match  can  be  found  at  ^e  same  level  of 
trade.  The  purpose  of  the  methodology 
employed  in  the  Department's  arm's- 
length  test  is  to  compare  sales  prices  to 
unaffiliated  customers  to  sales  prices  to 
affiliated  customers  at  the  same  level  of 
trade.  See  Pasta  from  Turkey.  As  BSES 
points  out  in  its  case  brief,  in  this  way 
the  arm's-length  test  measures  the  true 
relationship  between  these  prices  and  is 
not  distorted  by  price  differences 
attributable  to  differentiation  in  levels  of 
trade.  Therefore,  we  have  used  only 
those  sales  of  identical  products  at  the 
same  level  of  trade  in  making  the  arm's- 
length  price  comparisons. 


Finally,  we  agree  with  BSES  that  a 
clerical  error  in  the  arm's-length  test 
prevented  the  program  from  performing 
a  complete  comparison  of  affiliated  to 
unaffiliated  customer  prices.  We  concur 
with  BSES"  suggested  programming 
language  in  this  regeird,  and  have  made 
the  necessary  corrections  to  the 
computer  program  for  the  final  results. 

Final  Results  of  the  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  March  1, 1997 
through  February  28, 1998: 


Manufac- 
turer/ex- 
porter 

Period 

Margin 
(percent) 

BSFS 

3/1/97-2/28/98 

6.17 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated  an  importer- 
specific  assessment  rate  by  aggregating 
the  dumping  margins  calculated  for  all 
examined  sales  and  dividing  this 
amount  by  the  total  quantity  sold.  This 
rate  will  be  assessed  imiformly  on  all 
entries  of  that  particular  importer  made 
during  the  FOR.  The  Department  will 
issue  appraisement  instructions  directly 
to  the  Customs  Service. 

Further,  the  following  deposit 
requirements  shall  be  effective  for  all 
shipments  of  the  subject  merchandise 
from  the  United  Kingdom  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
The  cash  deposit  rate  for  BSES  will  be 
the  rate  established  above  in  the  "Final 
Results  of  Review"  section;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufactiu^r  of  the  merchandise;  and 
(4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  of  this 
merchandise  will  continue  to  be  25.82 
percent,  the  all  others  rate  established  in 
the  final  determination  of  the  less-than- 
fair-value  investigation  (58  FR  15324, 
March  22, 1993).  The  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
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under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidtunping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failiue  to 
comply  with  this  requirement  could 
resxilt  in  the  Secretary's  presiunption 
that  reimbursement  of  antidimiping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  undm  .^J>0  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  matwials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulation 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  ilotice 
are  issued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act  and  19  CFR  351.221. 

Dat6d:  July  30. 1999. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  99-20450  Filed  8-6-99;  8:45  am] 

BNJJNO  CODE  NIO-Oe-P 


DEPARTMENT  OF  COMMERCE 
lirtaniattonal  Trade  Adminiatrallon 

Notica  of  Praliminary  Raaulta  and 
Partial  Raadaakm  of  Antidumping 
Duty  Adminiatrativa  Raviaw:  Certain 
Paata  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

summary:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
certain  pasta  (pasta)  from  Italy.  This 
review  covers  shipments  to  the  United 
States  by  seven  respondents  during  the 
period  of  review  (POR)  July  1, 1997, 
through  Jime  30, 1998. 

We  preliminarily  find  that,  for  certain 
respondents,  sales  of  the  subject 
merchandise  have  been  made  below 
normal  value.  If  these  preliminary 
results  are  adopted  in  the  final  results, 
we  will  instruct  the  Customs  Service  to 
assess  antidumping  duties  on  the 
subject  merchandise  exported  by  these 
companies. 

For  three  respondents,  we 
preliminarily  find  that  sales  of  the 


subject  merchandise  have  not  been 
made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  the 
final  residts,  we  will  instruct  the 
Customs  Service  not  to  assess  ** 

antidumping  duties  on  the  subject 
merchandise  exported  by  this  company. 
EFFECTIVE  DATE:  August  9, 1999. 
FOR  FURTHER  MFORMATION  CONTACT:  John 
Brinkmann,  Office  of  AD/CVD 
Enforcement.  Group  n.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone:  (202)  482-5288. 

SUPPLEMENTARY  MFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  iudicaled,  all 
citations  to  the  statute  are  references  to 
the  provisions  efiiactive  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  refer  to  the  regulations 
codified  at  19  CFR  part  351  (1998). 

Case  History 

On  July  24, 1996,  the  Department 
published  in  the  Federal  Register  the 
antidiunping  duty  order  on  certain  pasta 
bom.  Italy  (61  FR  38547).  On  July  1, 
1998,  we  published  in  the  Federal 
Register  the  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
this  order,  for  the  period  July  1, 1997 
through  June  30. 1998  (63  FR  35909). 

In  accordance  with  19  CFR 
351.213(b),  on  July  31, 1998,  Borden. 
Inc.,  Hershey  Pasta  and  Grocery  Group, 
Inc.,1  and  Gooch  Foods,  Inc.  (the 
petitioners)  requested  a  review  of  the 
following  producers  and  exporters  of 
pasta  from  Italy:  Pastificio  Antonio 
Pallante  (Pallante);  Arrighi  S.p.A. 
Industrie  Alimentari  (Arrighi);  Barilla 
Alimentari  S.R.L.  (Barilla);  N.  Puglisi  8c 
F.  Industria  Paste  Alimentare  S.p.A. 
(Puglisi);  La  Molisana  Industrie 
Alimentari  S.p.A.  (La  Molisana); 
Pastificio  Fratelli  Pagani  S.p.A.  (Pagani); 
and  Rummo  S.p.A.  Molino  e  Pastificio 
(Rummo).  The  petitioners  subsequently 
withdrew  their  request  for  a  review  of 
Arrighi,  Barilla  and  Pagani  prior  to 
initiation.  In  addition,  the  following 
producers  and/or  exporters  of  pasta 
from  Italy  requested  an  administrative 
review  in  accordance  with  19  CFR 
351.213(b)(2):  Rummo;  La  Molisana; 
Puglisi;  Pallante;  F.lli  De  Cecco  di 


Filippo  Fare  S.  Martino  S.p.A.  (De 
Cecco);  Pastificio  Maltagliati  S.p.A. 
(Maltagliati);  Riscossa  F.lli  Mastromauro 
S.r.l.  (Riscossa);  Commercio- 
Rappresentanze-Export  S.r.l.  (Corex); 
Pastificio  Fabianelli  S.p.A.  (Fabianelli); 
Industria  Alimentari  Colavita  S.p.A. 
(Indalco);  and  F.  Divella  Molina  e 
Pastificio  (Divella).  On  August  27, 1998, 
we  published  the  notice  of  initiation  of 
this  antidumping  duty  administrative 
review  covering  the  period  of  July  1, 
1997  through  Jime  30, 1998  (Notice  of 
'  Initiation,  63  FR  45796).  After  initiation. 
Divella,  Fabianelli,  Indalco,  and 
Riscossa  withdrew  their  requests  for 
review.  See  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review  section,  below. 

Because  the  Department  had 
disregarded  sales  that  failed  the  cost  test 
during  the  preceding  review  of  De 
Cecco,  La  Molisana,  Puglisi  and 
Rummo,  pursuant  to  section 
773(b)(2)(A)(ii)  of  the  Act,  we  had 
reasonable  grounds  to  believe  or  suspect 
that  sales  by  these  companies  of  the 
foreign  like  product  under  consideration 
for  the  determination  of  normal  value  in 
this  review  may  have  been  made  at 
prices  below  the  cost  of  production 
(COP).  Therefore,  we  initiated  cost 
investigations  on  these  four  companies 
at  the  time  we  initiated  the  antidumping 
review. 

On  September  1, 1998,  we  issued  an  - 
antidumping  questionnaire  ^  to  all  of  the 
companies  subject  to  review.  After 
several  extensions,  the  respondents 
submitted  their  responses  to  sections  A 
through  C  (or  D,  where  applicable)  of 
the  questionnaire  by  November  5, 1998. 

On  November  12, 1998,  the 
petitioners  alleged  that  Corex  and 
Maltagliati  had  sold  the  foreign  like 
product  at  prices  below  the  COP.  On 
December  22, 1998,  we  initiated  a  sales- 
below-cost  investigation  with  respect  to 
both  companies.  On  December  14, 1998, 
the  petitioners  also  alleged  that  Pallante 
had  also  sold  the  foreign  like  product  at 
prices  below  the  COP.  We  initiated  a 
sales  below  cost  investigation  with 
respect  to  Pallante  on  January  4, 1999. 
All  the  companies  submitted  their  COp 
responses  by  February  2, 1999. 

The  Department  issued  its 
supplemental  section  A  questionnaires 
in  November  1998,  and  supplemental 
sections  B  and  C  questionnaires  in 


'  Effective  January  1,  1999.  Hershey  Pasta  and 
Grocery  Group,  Inc.,  became  New  World  Pasta,  Inc. 


2  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  review  that  it  sells,  and  the  sales  of  the 
merchandise  in  all  of  its  markets.  Sections  B  and 
C  of  the  questionnaire  request  comparison  market 
sales  listings  and  U.S.  sales  listings,  respectively. 
Section  D  requests  additional  information  about  the 
cost  of  production  of  the  foreign  like  product  and 
constructed  value  of  the  merchandise  under  review. 
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]  i  nuary  1999.  Supplemental  section  D 
q  lestionnaires  were  issued  in  February 
ip99.  Responses  to  all  supplemental 
qliestionnaires  were  received  by  March 
;:M999. 

We  verified  the  sales  and  cost 
iriformation  submitted  by  Rummo  from 
itoril  12  through  April  20.  1999  and 
ay  17  through  19, 1999.  From  April  22 
jough  April  30, 1999,  we  verified  the 
les  and  cost  information  submitted  by 
altagliati. 

On  March  12, 1999,  the  Department 
blished  a  notice  postponing  the 
liminary  results  of  this  review  until 
ne  30. 1999  (64  FR  12287).  On  June 
:  fe,  1999,  the  Department  published  a 
]  iptice  further  postponing  the 

Sreliminary  results  of  this  review  imtil 
Ugust  2,  1999  (64  FR  32213). 

al  Rescission  of  Antidumping  Duty 
ative  Review 

,  On  September  25,  1998,  Divella  and 
1  '^bianelli  withdrew  their  requests  for  a 
i^view.  Indalco  withdrew  its  request  for 
J  review  on  September  29, 1998. 
lUscossa  withdrew  its  request  on 
l^ovember  17, 1998.  Because  there  were 
other  requests  for  reviews  of  these 
mpanies,  and  because  the  companies' 
;ers  withdrawing  their  requests  for 
iew  were  timely  filed,  we  are 
cinding  the  review  with  respect  to 
lese  companies  in  accordance  with  19 
351.213(d)(1). 

:ope  of  Review 

Imports  covered  by  this  review  are 

ipments  of  certain  non-egg  dry  pasta 
ill  packages  of  five  pounds  (2.27 
l^lograms)  or  less,  whether  or  not 
( ikriched  or  fortified  or  containing  milk 
( I  other  optional  ingredients  such  as 
dropped  vegetables,  vegetable  purees, 
ililk,  gluten,  diastases,  vitamins, 
c  oloring  and  flavorings,  and  up  to  two 
I  ercent  egg  white.  The  pasta  covered  by 
t  lis  scope  is  typically  sold  in  the  retail 
I  njarket,  in  fiberboard  or  cardboard 
c  artons,  or  polyethylene  or 
I  pljrpropylene  bags  of  varying 
q^mensions. 

Excluded  from  the  scope  of  this 
r  ejview  are  refrigerated,  frozen,  or 
c  4nned  pastas,  as  well  as  all  forms  of 
£  f  g  pasta,  with  the  exception  of  non-egg 
c  I  y  pasta  containing  up  to  two  percent 
e  [  g  white.  Also  excluded  are  imports  of 
c  I  ganic  pasta  bom  Italy  that  are 
a  c  companied  by  the  appropriate 
c  ( rtificate  issued  by  the  Instituto 
h^  editerraneo  Di  Certificazione  (IMC), 
ty  Bioagricoop  Scrl,  by  QC&I 
International  Services,  by  Ecocert  Italia 
c  I  by  Consorzio  per  il  Controllo  dei 
I'lodotti  Biologic! . 

The  merchandise  subject  to  review  is 
di  irrently  classifiable  under  item 


"^902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  subject  to  the  order  is 
dispositive. 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  rulings  to  date:         ^ 

(1)  On  August  25,  1997,  the 
Department  issued  a  scope  ruling  that 
multicolored  pasta,  imported  in  kitchen 
display  bottles  of  decorative  glass  that 
are  sealed  with  cork  or  pareiffin  and 
bound  with  raffia,  is  excluded  from  the 
scope  of  the  antidumping  and 
countervailing  duty  orders.  See 
Memorandum  from  Edward  Easton  to 
Richard  Moreland,  dated  August  25, 
1997. 

(2)  On  July  30, 1998,  the  Department 
issued  a  scope  ruling,  finding  that 
multipacks  consisting  of  six  one-pound 
packages  of  pasta  that  are  shrink- 
wrapped  into  a  single  package  are 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  See 
letter  from  Susan  H.  Kiihbach,  Acting 
Deputy  Assistant  Secretary  for  Import 
Administration,  to  Barbara  P.  Sidari, 
Vice  President,  Joseph  A.  Sidari 
Company,  Inc.,  dated  July  30, 1998. 

(3)  On  October  23, 1997.  the    .- 
petitioners  filed  an  application 
requesting  that  the  Department  initiate 
an  anti-circumvention  investigation 
against  Barilla,  an  Italian  producer  and 
exporter  of  pasta.  On  October  5, 1998, 
the  Department  issued  its  final 
determination  that,  pursuant  to  section 
781(a)  of  the  Act,  circumvention  of  the 
antidiunping  duty  order  is  occiuring  by 
reason  of  exports  of  bulk  pasta  frt)m 
Italy  produced  by  Barilla  which 
subsequently  are  repackaged  in  the 
United  States  into  packages  of  five 
pounds  or  less  for  sale  in  the  United 
States.  See  Anti-circumvention  Inquiry 
of  the  Antidumping  Duty  Order  on 
Certain  Pasta  From  Italy:  Affirmative 
Final  Determination  of  Circumvention 
of  the  Antidumping  Duty  Order,  63  FR 
54672  (October  13, 1998). 

(4)  On  October  26,  1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  may  be 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  On  May 
24, 1999  we  issued  a  final  scope  ruling 
finding  that,  effective  October  26, 1998, 
pasta  in  packages  weighing  or  labeled 
up  to  (and  including)  five  pounds  four 
ounces  is  within  the  scope  of  the 
antidimiping  and  coimtervailing  duty 
orders.  See  Memorandum  From  John 


Brinkmann  to  Richard  Moreland,  dated 
May  24.  1999. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  sales  and  cost 
information  provided  by  Maltagliati  and 
Rummo.  We  used  standard  verification 
procediues,  including  on-site  inspection 
of  the  manufacturers'  facilities  and 
examination  of  relevant  sales  and 
financial  records.  Our  verification 
results  are  outlined  in  the  verification 
reports  placed  in  the  case  file. 

Comparisons  to  Normal  Value 

To  determine  whether  sales  of  certain 
pasta  bom  Italy  were  made  in  the 
United  States  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
normal  value  (NV).  We  first  attempted 
to  compare  contemporaneous  sales  of 
products  sold  in  the  U.S.  and 
comparison  markets  that  were  identical 
with  respect  to  the  following 
characteristics:  pasta  shape;  type  of 
wheat;  additives;  and  enrichment. 
However,  we  did  not  find  any 
comparison  market  sales  of  merchandise 
that  were  identical  in  these  respects  to 
the  merchandise  sold  in  the  United 
States.  Accordingly,  we  compared  U.S. 
products  with  the  most  similar 
merchandise  sold  in  the  comparison 
market  based  on  the  characteristics 
listed  above,  in  that  order  of  priority. 
Where  there  were  no  appropriate 
comparison  market  sales  of  comparable 
merchandise,  we  compared  the 
merchandise  sold  in  the  United  States  to 
constructed  value  (CV).  in  accordance 
vdth  section  773  (a)(4)  of  the  Act. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used,  as  appropriate,  EP  or  CEP,  in 
accordance  with  sections  772(a)  and  (b) 
of  the  Act.  We  calculated  EP  where  the 
merchandise  was  sold  directly  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  CEP  was 
not  otherwise  warranted- based  on  the 
facts  on  our  record.  We  calculated  CEP 
where  sales  to  the  first  unaffiliated 
purchaser  took  place  after  importation. 
We  based  EP  and  CEP  on  the  packed 
GIF,  ex-factory,  FOB,  or  delivered  prices 
to  the  first  unaffiliated  customer  in,  or 
for  exportation  to,  the  United  States. 
Where  appropriate,  we  reduced  these 
prices  to  reflect  discoiuits  and  rebates. 

In  accordance  with  section  772(c)(2) 
of  the  Act,  we  made  deductions,  where 
appropriate,  for  movement  expenses   ^ 
including  inland  freight  from  plant  or 
warehouse  to  port  of  exportation, 
foreign  brokerage  handling  and  loading 
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charges,  export  duties,  intOTnational 
freight,  marine  insurance,  U.S.  duties, 
and  U.S.  inland  freight  expenses  (freight 
&t>m  port  to  the  customer).  In  addition, 
where  appropriate,  we  increased  the  EP 
and  CEP  by  me  amount  of  the 
countervaUing  duties  paid  that  were 
attributable  to  an  export  subsidy,  in 
accordance  with  section  772(c)(1)(C). 

For  CEP,  in  accordance  with  section 
772(d)(1)  of  the  Act,  where  appropriate, 
we  deducted  from  the  starting  price 
those  selling  expenses  that  were 
incurred  in  selling  the  subject 
merchandise  in  the  United  States, 
including  direct  selling  expenses 
(advertising,  credit  costs,  warranties, 
and  commissions  paid  to  unaffiliated 
sales  agents).  In  addition,  we  deducted 
indirect  selling  expenses  that  related  to 
economic  activity  in  the  United  States. 
These  expenses  include  certain  indirect 
selling  expenses  incurred  in  the 
exporting  coimtry  and  the  indirect 
selling  expenses  of  affiliated  U.S. 
distributors.  We  also  deducted  from  CEP 
an  amount  for  profit  in  accordance  with 
section  772  (d)(3)  and  (f)  of  the  Act. 

Certain  respondents  reported  the 
resale  of  subject  merchandise  purchased 
in  Italy  from  unaffiliated  producers. 
Where  an  unaffiliated  producer  of  the 
subject  pasta  knew  at  the  time  of  the 
sale  that  the  merchandise  was  destined 
for  the  United  States,  the  relevant  basis 
for  the  export  price  would  be  the  price 
between  that  producw  and  the 
respondent.  See  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  or  Above  From  the  Republic  of 
Korea:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  Partial 
Rescission  of  Administrative  Review 
and  Notice  of  Determination  Not  to 
Revoke  Order.  63  FR  50867,  50876 
(September  23, 1998).  In  this  review,  the 
unaffiliated  producers  knew  or  had 
reason  to  know  at  the  time  of  sale  that 
the  ultimate  destination  of  the 
merchandise  was  the  United  States 
because  virtually  all  enriched  pasta  is 
sold  to  the  United  States.  Accordingly, 
such  transactions  were  disregarded  for 
purposes  of  our  analysis. 

Consistent  with  our  methodology  in 
prior  reviews  {Notice  of  Final  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review:  Certain 
Pasta  From  Italy.  64  FR  6615,  6617 
(February  10, 1999)),  when  respondents 
piut:hased  pasta  from  other  producers 
and  we  were  able  to  identify  resales  of 
this  merchandise  to  the  United  States, 
we  excluded  sales  of  the  purchased 
pasta  from  the  margin  calculation. 
Where  the  purchased  pasta  was 
commingled  with  the  respondent's 
production  and  we  could  not  identify 
the  resales,  we  examined  both  sales  of 


produced  pasta  and  resales  of  purchased 
pasta.  Inasmuch  as  the  percentage  of 
pasta  purchased  by  any  single 
respondent  was  an  insignificant  part  of 
its  U.S.  sales  data  base,  we  included  the 
sales  of  commingled  purchased  pasta  in 
oiu  margin  calculations. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  each 
respondent's  voliune  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  their  U.S.  sales  of  the  subject  . 
merchandise.  Pursuant  to  sections 
773(a)(1)(B)  and  (C)  of  the  Act,  because, 
with  the  exception  of  Corex,  each 
respondent's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for  all 
producers,  except  Corex. 

Corex  reported  that  it  made  no  home 
market  sales  diuing  the  POR.  Therefore, 
in  accordance  with  section 
773(a)(l)(B)(ii)  of  the  Act,  we  have 
based  NV  on  the  price  at  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  the  respondent's  largest 
third-country  maiicet,  Sweden,  which 
had  an  ^gregate  sales  quantity  greater 
than  five  percent  of  the  aggregate 
quantity  sold  in  the  United  States. 

B.  Cost  of  Production  Analysis 

Before  making  any  comparisons  to 
normal  value,  we  conducted  a  COP 
analysis,  pursuant  to  section  773(b)  of 
the  Act,  to  determine  whether  the 
respondents'  comparison  market  sales 
were  made  below  the  cost  of 
production.  We  calculated  the  COP 
based  on  the  sum  of  the  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  selling, 
general,  and  administrative  expenses 
(SG&A)  and  packing,  in  accordance  with 
section  773(b)(3)  of  the  Act.  We  relied 
on  the  respondents'  information  as 
submitted,  except  in  the  specific 
instances  discussed  below. 

Corex 

We  reclassified  certain  expenses 
reported  as  indirect  selling  expenses  as 
G&A  and  revised  Corex's  G&A  ratio.  See 
Memorandum  from  Cindy  Robinson  to 
John  Brinkmann  dated  August  2, 1999 
(Corex  Analysis  Memo). 

Maltagliati 

For  semolina  cost  we  used  the 
weighted-average  cost  of  semolina, 
adjusted  for  loss  in  processing,  foimd  at 


verification.  We  also  recalculated  G&A 
to  include  payments  Maltagliati  made  to 
an  affiliate  for  financial  services.  See 
Memorandum  from  Constance  Handley 
to  John  Brinkmann  dated  August  2, 
1999  (Maltagliati  Analysis  Memo). 

Rummo 

We  recalculated  G&A  to  include 
rental  and  amortization  expenses  found 
at  verification.  See  Memorandum  from 
James  Kemp  to  John  Brinkmann  dated 
August  2, 1999  (Rummo  Analysis 
Memo). 

Test  of  Comparison  Market  Prices 

As  required  under  section  773(b)  of 
the  Act,  we  compared  the  weighted- 
average'  COP  for  each  respondent  to 
their  comparison  market  sales  of  the 
foreign  like  product,  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities,  and  whether  such  prices 
were  sufficient  to  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time.  We  determined  the  net 
comparison  market  prices  for  the  below- 
cost  test  by  subtracting  from  the  gross 
unit  price  any  applicable  movement 
charges,  discoimts,  rebates,  direct  and 
indirect  selling  expenses,  and  packing 
expenses. 

Results  of  COP  Test 

Piusuant  to  section  773(b)(2)(C)  of  the 
Act.  where  less  than  20  percent  of  sales 
of  a  given  product  were  at  prices  less 
than  the  COP,  we  did  not  disregard  any 
below-cost  sales  of  that  product  because 
we  determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  during  the  12  month  period  - 
were  at  prices  less  than  the  COP.  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)  (B) 
and  (C)  of  the  Act.  In  such  cases, 
because  we  compared  prices  to  POR- 
average  costs,  we  also  determined  that 
such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  Therefore,  for  piuposes  of 
this  administrative  review,  we 
disregarded  the  below-cost  sales  and 
used  the  remaining  sales  as  the  basis  for 
determining  NV.  in  accordance  with 
section  773(b)(1)  of  the  Act. 

For  one  company.  Corex,  we  found 
that  all  comparison  market  sales  were 
below  the  COP. 
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Caculation  of  Nonnal  Value  Based  on 
C  [anparison  Market  Prices 

We  calculated  NV  based  on  ex-works, 
P  ^B  or  delivered  prices  to  comparison 
n^^fket  customers.  We  made  deductions 

the  starting  price  for  handling, 
leading,  inland  height,  warehousing, 
id  insurance,  discounts,  and 
kates.  In  accordance  with  section 
^^(a)(6)  (A)  and  (B)  of  the  Act,  we 
lucted  comparison  market  packing 
c(^^ts  and  added  U.S.  packing  costs,  hi 
ion,  we  made  circumstance  of  sale 
)S)  adjustments  for  direct  expenses, 
luding  imputed  credit  expenses, 
rartising,  warranty  expenses, 

lissions,  bank  charges  and  interest 
ifenue,  in  accordance  with  section 
}(a)(6)(C)(ui)oftheAct. 
len  comparing  U.S.  sales  with 
cdinparison  market  sales  of  similar,  but 
np^  identical,  merchandise,  we  also 
a  ade  adjustments  for  physical 
d  fferences  in  the  merchandise  in 
a(»:ordance  with  section  773(a)(6)(C)(ii) 
of  he  Act.  We  based  this  adjustment  on 
tlJ9  difference  in  the  variable  costs  of 

lufacturing  for  the  foreign  like 
pMiduct  and  subject  merchauidise,  using 
^R-average  costs, 
/e  also  made  adjustments,  in 
aii^ordance  with  19  CFR  351.410(e),  for 
idirect  selling  expenses  incurred  on 
nnparison  market  or  U.S.  sales  where 
11  nmissions  were  granted  on  sales  in 
^}  market  but  not  in  the  other  (the 
|»mmission  offset").  Specifically, 
iere  commissions  were  granted  in  the 
U\$.  market  but  not  in  the  comparison 
mkrket,  we  made  a  downward 
adjustment  to  nonnal  value  for  the 
leffier  of  (1)  The  amount  of  the 
ccf:^nmission  paid  in  the  U.S.  market,  or 
(zjfthe  amoimt  of  indirect  selling 
expenses  incurred  in  the  comparison 
mjarket.  If  commissions  were  granted  in 
tlM  comparison  market  but  not  in  the 
Ul$.  market,  we  made  an  upward 
aqfustment  to  normal  value  following 
'id  same  methodology, 
pales  of  pasta  purchased  by  the 
jondents  from  unafGliated  producers 
resold  in  the  comparison  market 
I  treated  in  the  same  manner 
d^^cribed  above  in  the  "Export  Price 
an^  Constructed  Export  Price"  section 
oi  jhis  notice. 

Normal  Value  Based  on  Constructed 
Vidue 

bvor  Corex,  we  could  not  determine 
thla  NV  based  on  comparison  market 
sales  because  there  were  no 
cdntemporaneous  sales  of  a  comparable 
pK  duct  in  the  ordinary  course  of  trade. 
Tlurefore,  we  compared  the  EP  to  CV. 
In  { iccordance  with  section  773(e)  of  the 
Ati,  we  calculated  CV  based  on  the  sum 


of  the  cost  of  manufacturing  of  the 
product  sold  in  the  United  States,  plus 
amounts  for  SG&A  expenses,  profit,  and 
U.S.  packing  costs.  We  calculated 
Corex's  CV  based  on  the  methodology 
described  in  the  "Cost  of  Production 
Analysis"  section  of  this  notice,  above. 

Because  there  were  no  above-cost 
comparison  market  sales  and  hence  no 
actual  company-specific  profit  data 
available  for  Corex's  sales  of  the  foreign 
like  product  to  the  comparison  market, 
we  calculated  profit  expenses  in 
accordance  with  section  773(e)(2)(B)(i) 
of  the  Act.  Section  773(e)(2)(B)(i)  states 
that  SG&A  and  profit  may  be 
determined  on  die  basis  of  the  actual 
amoimts  incurred  and  realized  by  the 
specific  exporter  or  producer  being 
examined  in  the  investigation  or  review, 
in  connection  with  the  production  and 
sale,  for  consumption  in  the  foreign 
country,  of  merchandise  that  is  in  the 
same  general  category  of  products  as  the 
subject  merchandise.  In  this  case,  for  CV 
profit,  we  used  Corex's  1997  financial 
statement  profit  margin.  For  SG&A,  we 
have  used  Corex's  actual  expenses 
incurred  in  Italy  on  comparison  market 
sales  because  this  data  reflects  Corex's 
actual  experience  in  selling  the  foreign 
like  product.  (See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Preserved  Mushrooms  from 
Chile,  63  FR  566l3,  56615  (October  22, 
1998)). 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  for  COS 
differences,  in  accordance  with  section 
773(a)(8)  of  the  Act  and  19  CFR  351.410. 
We  made  COS  adjustments  by 
deducting  direct  selling  expenses 
incurred  on  comparison  market  sales 
and  adding  U.S.  direct  selling  expenses. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  we  determined 
NV  based  on  sa^es  in  the  comparison 
market  at  the  same  level  of  trade  as  the 
U.S.  EP  and  CEP  sales,  to  the  extent 
practicable.  When  there  were  no  sales  at 
the  same  level  of  trade,  we  compared 
U.S.  sales  to  comparison  market  sales  at 
a  different  level  of  trade.  When  NV  is 
based  on  CV,  the  level  of  trade  is  that 
of  the  sales  bom  which  we  derive  SG&A 
expenses  and  profit. 

To  determine  whether  comparison 
market  sales  were  at  different  levels  of 
trade  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  imaffiliated  (or 
arm's  length)  customers.  If  the 
comparison-market  sales  were  at  a 
different  level  of  trade  and  the 
differences  affected  price  comparability, 
as  manifested  in  a  pattern  of  consistent 


price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  level  of  trade  of  the 
export  transaction,  we  made  a  level-of- 
trade  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 
•    Finally,  if  the  NV  level  was  more 
remote  from  the  factory  than  the  CEP 
level  and  there  was  no  basis  for 
determining  whether  the  difference  in 
levels  between  NV  and  CEP  affected 
price  comparability,  we  granted  a  CEP 
offset,  as  provided  in  section 
773(a)(7)(B)  of  the  Act.  See  NoUce  of 
Final  Determination  of  Sales  at  Less  ' 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19, 1997). 

For  a  detailed  description  of  our  level- 
of-trade  methodology  and  company- 
specific  level  of  trade  findings  for  these 
preliminary  results,  see  the  August  2, 
1999,  97/98  Administrative  Review  of 
Pasta  from  Italy  and  Turkey:  Level  of 
Trade  Findings  Memoranda  on  file  in 
the  Import  Administration's  Central 
Records  Unit  (Room  B-099)  of  the  main 
Commerce  building.  The  company- 
specific  level  of  trade  analysis  is 
included  in  the  analysis  memorandum 
for  each  company. 

The  U.S.  Court  of  International  Trade 
(CIT)  has  held  that  the  Department's 
practice  of  determining  LOTs  for  CEP 
transactions  after  CEP  deductions  is  an 
impermissible  interpretation  of  section 
772(d)  of  the  Act.  See  Borden,  Inc.,  v. 
United  States,  4  F.  Supp.2d  1221,  1241- 
42  (CIT  March  26, 1998)  (Borden);  see 
also.  Micron  Technology,  Inc.  v.  United 
States,  Court  No.  96-06-01529.  Slip  Op. 
99-02  at  8-15  (CIT,  January  28.  1999). 
The  Department  believes,  however,  that 
its  practice  is  in  full  compliance  with 
the  statute  and  that  these  CIT  decisions 
do  not  contain  persuasive  statutory 
analysis.  On  June  4, 1999,  the  CIT 
entered  final  judgment  in  Borden  on  the 
LOT  issue.  See  Borden,  Inc.,  v.  United 
States,  Court  No.  96-08-01970,  SUp  Op. 
99-50  (CIT,  June  4,  1999).  The 
government  is  considering  an  appeal  of 
Borden.  The  Micron  case  is  on  remand 
to  the  Department  for  application  of  the 
Borden  LOT  decision  in  the  underlying 
administrative  proceeding. 
Consequently,  die  Department  has 
continued  to  follow  its  normal  practice 
of  adjusting  CEP  under  section  772(d) 
prior  to  starting  a  LOT  emalysis,  as 
articulated  in  die  Department's 
regulations  at  §  351.412. 

Company-Specific  Issues 

Corex 

We  recalculated  the  indirect  selling 
expense  ratio  based  on  information 
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submitted  in  January  21, 1999  section  D 
response.  See  Corex  Analysis  Memo. 

Maltagliati 

We  made  corrections  to  both  the  U.S. 
and  home  market  databases  based  on 
our  verification  findings.  Specifically, 
we  recalciilated  credit,  inventory 
carrying  costs,  home  market  freight  from 
plant  to  customer,  home  market 
commissions  and  U.S.  bank  charges, 
and  indirect  selling  expenses  and 
advertising  in  both  markets.  In  addition, 
certain  allocated  expenses,  including 
inland  freight  from  plant  to  warehouse 
for  U.S.  sales,  warehousing  expense  for 
U.S.  sales,  were  reported  correctly  in  the 
narrative  portion  of  the  response,  but 
not  in  the  database.  We  have 
incorporated  the  correct  amount  for 
those  e^qpenses  into  the  database. 

In  addition,  Maltagliati  included  a 
small  quantity  of  sales  in  its  database 
which  it  described  as  "free  pasta  but 
billed  to  parent  at  full  price."  At 
verification,  we  determined  that  these 
transactions  involved  Maltagliati 
providing  pasta  to  affiliated  companies 
to  give  away  as  gifts.  We  have 
determined  that  these  sales  were  outside 
the  ordinary  course  of  trade  and 
removed  them  frt)m  our  calculation  of 
normal  value.  See  Maltagliati  Analysis 
Memo.  t 

La  MoUsana 

La  Molisana  claimed  a  level  of  trade 
adjustment  on  the  basis  of  different 
selling  activities  associated  with  their 
La  Molisana  ("LM")  brand  and  private 
label  ("PL")  products  sold  in  both  the 
home  market  and  the  United  States. 
Consistent  with  the  first  review,  we 
found  that  different  brands  are  not  an 
appropriate  basis  for  establishing 
different  levels  of  trade.  See  Notice  of 
Final  Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Pasta  From  Italy.  64  FR 
6615,  6624  (February  10, 1999) 
(Comment  lOA). 

Pallante 

We  recalculated  home  market 
warranty  expenses,  advertising,  and 
imputed  credit  expenses.  We 
recalculated  inventory  carrying  costs  for 
the  U.S.  and  home  market  based  on  the 
cost  of  manufactine.  See  Memorandum 
from  Dennis  McClure  to  John 
Brinkmann  dated  August  2. 1999 
(Pallante  Analysis  Memo). 

Rummo 

We  recalculated  U.S.  credit  expenses, 
based  on  the  corrected  pay-dates  which 
Rummo  supplied  at  verification.  We 
also  removed  warehousing  expenses 
and  certain  advertising  expenses  from 


indirect  selling  expenses  incurred  in  the 
United  States  and  treated  them  as  a 
movement  expenses  and  direct 
advertising  expenses,  respectively. 
Indirect  selling  expenses  incurred  in  the 
United  States  were  recalculated  to 
reflect  this  change  and  to  include  other 
applicable  expenses  found  at 
verification.  We  disallowed  two  home 
market  billing  adjustments  because  we 
were  unable  to  tie  the  adjustments 
claimed  to  the  sales  made  diuing  the 
POR.  See  Rummo  Analysis  Memo. 

Currency  Conversion 

For  purposes  of  these  preliminary 
results,  we  made  currency  conversions 
in  accordance  with  section  773A(a)  of 
the  Act,  based  on  the  official  exchange 
rates  published  by  the  Federal  Reserve. 
Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  "fluctuation."  In  accordance 
with  the  Department's  practice,  we  have 
determined  as  a  general  matter  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
by  2.25  percent.  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
determine  that  a  fluctuation  exists,  we 
substitute  the  benchmar|i:  for  the  daily 
rate. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  percentage  weighted-average 
margins  exist  for  the  period  July  1, 1997 
through  June  30, 1998: 


Manufacturer/exporter 


Corex  

De  Cecco  .... 
La  Molisana 
Maltagliati .... 

Pallante 

Puglisi  

Rummo  


Margin 
(percent) 


0.00 
'0.48 
18.38 
19.19 
3.44 
'0.19 
2.99 


^  Deminimus. 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice.  See  19 
CFR  351.224(b).  Any  interested  party 
may  request  a  hearing  within  30  days  of 
the  date  of  publication  of  this  notice. 
See  19  CFR  351.310(c).  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  workday 
thereafter.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Parties  who 
submit  case  briefs  in  this  proceeding 
should  provide  a  summary  of  the 


argiunents  not  to  exceed  five  pages  and 
a  table  of  statutes,  regulations,  and  cases 
cited.  Rebuttal  briefs,  limited  to  issues 
raised  in  the  ca^e  briefe,  may  be  filed 
not  later  than  7  days  after  the  date  of 
filing  of  case  briefs.  The  Department 
will  publish  a  notice  of  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments,  within  120  days  frtim  the 
publication  of  these  preliminary  results. 

Assessment  Rate 

Pursuant  to  19  CFR  351.212(b),  the 
Department  calculated  an  assessment 
rate. for  each  importer  of  the  subject 
merchandise.  Upon  completion  of  this 
review,  the  Department  will  instruct  the 
U.S.  Customs  Service  to  assess 
antidumping  duties  on  appropriate 
entries  by  applying  the  assessment  rate 
to  the  entered  value  of  the  merchandise. 
If  these  preliminary  results  are  adopted 
in  out  final  results,  we  moII  instruct  the 
U.S.  Customs  Service  not  to  assess 
antidiunping  duties  on  Corex's,  De 
Cecco's  or  Puglisi's  entries  of  the 
merchandise  subject  to  the  review. 

Cash  Deposit  Requirements 

To  calculate  the  cash-deposit  rate  for 
each  producer  and/or  exporter  included 
in  this  administrative  review,  we 
divided  the  total  dumping  margins  for 
each  company  by  the  total  net  value  for 
that  company's  sales  during  the  review 
period. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  certain  pasta 
bom  Italy  entered,  or  withdrawn  bom 
warehouse,  for  consiunption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(2)(C)  of  the  Act:  (1)  The 
cash  deposit  rates  for  the  companies 
listed  above  will  be  the  rate  established 
in  the  final  results  of  this  review,  except 
if  the  rate  is  less  than  0.5  percent  and, 
therefore,  de  minimis,  the  cash  deposit 
will  be  zero:  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  final 
results  in  which  that  manufacturer  or 
exporter  participated;  (3)  if  the  exporter, 
is  not  a  fijrm  covered  in  this  review,  a 
prior  review,  or  the  original  less-than- 
fair-value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  final  results  for  the  manufactiuer 
of  the  merchandise;  and  (4)  if  neither 
the  exporter  nor  the  manufactiuer  is  a 
firm  covered  in  this  or  any  previous 
review  conducted  by  the  Department, 
the  cash  deposit  rate  will  be  11.26 
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pe^nt,  the  "All  Others"  rate 
established  in  the  LTFV  investigation. 
See,  Notice  of  Antidumping  Duty  Order 
and  Amended  Final  Determination  of 
Safes  at  Less  Than  Fair  Value:  Certain 
Pa^a  from  Italy,  61  FR  38547  (July  24, 
19&). 

"niese  cash  deposit  requirements, 
wl|^n  imposed,  shall  remain  in  effect 
.  until  publication  of  the  final  results  of 
thdliext  administrative  review. 

iiiis  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
reaionsibility  under  19  CFR  351.402  to 
filaja  certificate  regarding  the 
reiinbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
envies  during  this  review  period. 
Failure  to  comply  with  this  requirement 
coi4d  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidiunping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

lis  determination  is  issued  and 
pufidished  in  accordance  with  sections 
75Ua)(l)  and  777(i)(l)  of  the  Act. 

Ilited:  August  2,  1999. 
Jos  eph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration 

{FRboc.  99-20447  Filed  8-6-99;  8:45  am] 
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tntjamatlonal  Trade  Administration 
[A44a9-805] 

Notfca  of  Prallfninary  Results  of 
jmping  Duty  Administrative 
:  Certain  Pasta  From  Turkey 


AG^ICY:  Import  Administration. 
Intiamational  Trade  Administration, 
Department  of  Commerce. 
SUMIARY:  The  Department  of  Commerce 
is  cpnducting  an  administrative  review 
of  me  antidumping  duty  order  on 
ceitt^n  pasta  (pasta)  from  Turkey.  This 
reyiiew  covers  shipments  to  the  United 
Stales  by  two  respondents  during  the 
period  of  review  (POR)  July  1, 1997, 

3 ugh  June  30, 1998. 
e  preliminarily  find  that,  for  one 
ondent,  sales  of  the  subject 
chandise  have  been  made  below 
lal  value.  If  these  preliminary 
ilts  are  adopted  in  the  final  results, 
j  yrill  instruct  the  Customs  Service  to 
asadss  antidumping  duties  on  the 
sub  ect  merchandise  exported  by  this 
coi  [  pany. 

For  the  other  respondent,  we 
pn  Hminarily  find  that  sales  of  the 
sul  liect  merchandise  have  not  been 
made  below  normal  value.  If  these 


preliminary  results  are  adopted  in  the 
final  results,  we  will  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  the  subject 
merchandise  exported  by  this  company. 
EFFECTIVE  DATE:  August  9,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann,  Office  of  AD/CVD 
Enforcement,  Group  II,  Import 
Administration,  International  Trade 
Administratioa,.U.S.  Department  "of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-5288. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
bythe  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  refer  to  Ae  regulations 
codified  at  19  CFR  part  351  (1998). 

Case  History 

On  July  24, 1996,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  pasta  from 
Turkey  (61  FR  38545).  On  July  1, 1998, 
we  published  in  the  Federal  Register 
the  notice  of  "Opportunity  to  Request 
an  Administrative  Review"  of  this  order 
for  the  period  July  1, 1997  through  Jime 
30. 1998  (63  FR  35909). 

In  accordance  with  19  CFR 
351.213(b),  on  July  31, 1998,  Borden, 
Inc.,  Hershey  Pasta  and  Grocery  Group, 
Inc.,'  and  Gooch  Foods,  Inc.  (the 
petitioners)  requested  a  review  of 
Pastavilla  Kartal  Makamacilik  Sanayi  ve 
Ticaret  A.S.  (Pastavilla).  On  July  31. 
1998,  Maktas  Makamacilik  ve  Tic.  A.S. 
(Maktas)  and  Pastavilla,  requested  an 
administrative  review,  in  accordance 
with  19  CFR  351.213(b)(2).  On  August 
27, 1998,  we  published  the  notice  of 
initiation  of  diis  antidiunping  duty 
administrative  review  covering  the 
period  of  July  1,  1997  through  June  30, 
1998  (Notice  of  Initiation.  63  FR  45796). 

Because  the  Department  had 
disregarded  sales  that  failed  the  cost  test 
diu'ing  the  preceding  review  of 
Pastavilla  and  diuing  the  investigation 
of  Maktas,  pursuant  to  section 
773(b)(2)(A)(ii)  of  the  Act,  we  had 
reasonable  grounds  to  believe  or  suspect 
that  sales  by  these  companies  of  the 
foreign  like  product  under  consideration 
for  the  determination  of  normal  value  in 
this  review  may  have  been  made  at 


prices  below  the  cost  of  production. 
Therefore,  we  initiated  cost 
investigations  on  these  two  companies 
at  the  time  we  initiated  the  antidiunping 
review. 

On  September  1, 1998,  we  issued  an 
antidumping  questionnaire  to  Maktas 
and  Pastavilla.2  Pastavilla  submitted  its 
section  A  questionnaire  response  on 
October  6, 1998,  and  sections  B.C.  and 
D  on  November  5, 1998.  We  received 
Maktas's  response  to  section  A  on 
September  23,  1998,  and  sections  B,  C. 
and  D  on  October  26,  1998. 

The  Department  issued  supplemental 
questionnaires  to  Pastavilla  for  sections 
B  and  C  on  January  27, 1999,  and 
section  D  on  February  8, 1999.  On 
February  17, 1999,  we  issued  to  Maktas 
a  supplemental  questionnaire  for 
sections  A,  B,  C,  and  D.  Past3\'ilia 
submitted  its  response  to  our 
supplemental  questionnaires  for 
sections  B,  C,  and  D  on  February  24, 
1999.  Maktas  submitted  its  responseto 
our  supplemental  questionnaire  on 
March  23,  1999. 

We  issued  a  second  supplemental 
questionnaire  to  Pastavilla  for  sections  B 
and  D  on  March  11, 1999.  Pastavilla 
submitted  its  response  to  our  second 
supplemental  questionnaire  on  March 
18, 1999. 

On  March  12, 1999,  the  Department 
published  a  notice  postponing  the 
preliminary  results  of  this  review  until 
June  30, 1999  (64  FR  12287).  On  June 
16, 1999,  the  Department  published  a 
notice  further  postponing  the   . 
preliminary  results  of  this  review  tmtil 
August  2,  1999  (64  FR  32213). 

Scope  of  Review- 
Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags ,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 


'  Effective  January  1.  1999,  Hershey  Pasta  and 
Grocery  Group,  Inc.,  became  New  World  Pasta.  Inc. 


^  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  review  that  it  sells,  and  the  sales  of  the 
merchandise  in  all  of  its  markets.  Sections  B  and 
C  of  the  questionnaire  request  comparison  market 
sales  listings  and  U.S.  sales  listings,  respectively. 
Section  D  requests  additional  information  about  the 
cost  of  production  of  the  foreign  like  product  and 
xonstructed  value  of  the  merchandise  under  review. 
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canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
emwhite. 

Tlie  merchandise  subject  to  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  tmder  order  is  dispositive. 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  rulings  to  date: 

(1)  On  October  26, 1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  may  be 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  On  May 
24, 1999,  we  issued  a  final  scope  ruling 
finding  that,  efiiective  October  26, 1998, 
pasta  in  packages  weighing  or  labeled 
up  to  (and  including)  five  poimd  four 
ounces  is  within  the  scope  of  the 
antidumping  and  countervailing  duty 
orders.  See  Memorandum  from  John 
Brinkmann  to  Richard  Moreland,  dated 
May  24, 1999. 

Comparisons  to  Normal  Value 

To  determine  whether  sales  of  pasta 
from  Turkey  were  made  in  the  United 
States  at  less  than  fair  value,  for 
Pastavilla,  we  compared  the  constructed 
export  price  (CEP)  to  the  normal  value 
(NV);  for  Maktas,  we  compared  the 
export  price  (EP)  to  the  NV.  Because 
Turkey's  economy  experienced  high 
inflation  diiring  the  FOR  (over  60 
percent),  as  is  Department  practice,  we 
limited  our  comparisons  to  comparison 
market  sales  made  during  the  same 
month  in  which  the  U.S.  sale  occurred 
and  did  not  apply  our  "90/60 
contemporaneity  rule"  (see,  e.g..  Notice 
of  Final  Results  and  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review:  Certain  Pasta  From  Turkey,  63 
FR  68429,  68430  (December  11. 1998) 
and  Certain  Porcelain  on  Steel 
Cookware  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  42496,  42503  (August  7, 
1997)).  This  methodology  minimizes  the 
extent  to  which  calculated  diunping 
margins  are  overstated  or  understated 
due  solely  to  price  inflation  that 
occurred  in  the  intervening  time  period 
between  the  U.S.  and  comparison 
market  sales.  We  attempted  to  compare 
sales  of  products  sold  in  the  U.S.  and 
comparison  market  within  the  same 
month  that  were  identical  with  respect 
to  the  following  characteristics:  pasta 
shape;  t)rpe  of  wheat;  additives;  and 


enrichment.  When  we  did  not  find  any 
comparison  market  sales  of  merchandise 
that  were  identical  in  these  respects  to 
the  merchandise  sold  in  the  United 
States,  we  compared  U.S.  products  with 
the  most  similar  merchandise  sold  in 
the  comparison  market  based  on  the 
characteristics  listed  above,  in  that  order 
of  priority. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used,  as  appropriate,  EP  or  CEP,  in 
accordance  with  sections  772(a)  and  (b) 
of  the  Act.  We  calculated  EP  where  the 
merchandise  was  sold  directly  to  the 
first  unaffiliated  purchaser  in  the  United 
States  or  to  an  imaffiliated  trading 
company  in  Turkey  prior  to  importation 
and  CEP  was  not  otherwise  warranted 
based  on  the  facts  on  our  record.  We 
calculated  CEP  where  sales  to  the  first 
unaffiliated  purchaser  took  place  after 
importation  into  the  United  States.  We 
based  EP  and  CEP  on  packed  CIF,  ex- 
factory.  FOB  or  delivered  prices  to  the 
first  imaffiliated  customer  in,  or  for 
exportation  to,  the  United  States.  Where 
appropriate,  we  reduced  these  prices  to 
reflect  discoimts. 

In  accordance  with  section 
772(c)(2)(A)  of  the  Act,  we  made 
deductions,  where  appropriate,  for 
movement  expenses  including  inland 
freight  from  plant  or  warehouse  to  port 
of  exportation,  foreign  brokerage  and 
handling,  international  freight,  marine 
insurance,  U.S.  duties,  and  U.S.  inland 
freight  expenses  (freight  ftoia  port  to  the 
customer).  In  accordance  with  section 
772(c)(1)(B)  of  the  Act,  for  Maktas,  we 
added  to  the  EP  the  amoimt  of  duty 
drawback  on  imported  durum  wheat.  In 
addition,  we  increased  the  EP  and  CEP 
by  the  amount  of  the  coimtervailing 
duties  paid  that  were  attributable  to  an 
export  subsidy,  in  accordance  with 
section  772(c)(1)(C)  of  the  Act. 

For  CEP,  in  accordance  with  section 
772(d)(1)  of  the  Act,  we  deducted  from 
the  starting  price  those  selling  expenses 
that  were  inciured  in  selling  the  subject 
merchandise  in  the  United  States, 
including  imputed  credit  costs  and 
indirect  selling  expenses  that  related  to 
economic  activity  in  the  United  States. 
We  also  deducted  from  CEP  an  amount 
for  profit  in  accordance  with  section 
772(d)(3)  and  (f)  of  the  Act. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
comparison  market  to  serve  as  a  viable 
basis  for  calculating  NV,  we  compared 
Pastavilla's  and  Maktas'  volume  of 


comparison  market  sales  of  the  foreign 
like  product  to  the  volume  of  their  U.S. 
sales  of  the  subject  merchandise. 
Pursuant  to  sections  773(a)(1)  (B)  and 
(C)  of  the  Act,  because  each 
respondent's  aggregate  volume  of 
comparison  market  sales  of  the  foreign 
like  product  was  greater  than  five 
percent  of  its  aggregate  volume  of  U.S. 
sales  of  the  subject  merchandise,  we 
determined  that  the  comparison  market 
was  viable  for  both  Pastavilla  and 
Maktas. 

B.  Cost  of  Production  Analysis 

Before  making  any  comparisons  to 
normal  value,  we  conducted  a  COP 
analysis,  pursuant  to  section  773(b)  of 
the  Act,  to  determine  whether 
Pastavilla's  and  Maktas'  comparison 
market  sales  were  made  below  the  cost 
of  production.  We  calculated  the  COP 
based  on  the  sum  of  the  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  selling, 
general,  and  administrative  expenses 
(SG&A)  and  packing,  in  accordance  with 
section  773(b)(3)  of  the  Act.  We  relied 
on  Pastavilla's  and  Maktas'  information 
as  submitted,  except  in  the  specific 
instances  discussed  below. 

As  noted  above,  we  determined  that 
the  Turkish  economy  experienced  high 
inflation  during  the  POR.  Therefore,  to 
avoid  the  distortive  effect  of  inflation  on 
our  comparison  of  costs  and  prices,  we 
requested  that  Pastavilla  and  Maktas 
submit  the  product-specific  cost  of 
manufacturing  (COM)  incurred  during 
each  month  of  the  POR.  We  calculated 
a  POR-average  COM  for  each  product 
after  indexing  the  reported  monthly 
costs  during  the  POR  to  an  equivalent 
currency  level  using  the  Turkish 
wholesale  price  index  from  the 
International  Financial  Statistics 
published  by  the  International  Monetary 
Fund  (IMF).  We  then  restated  the  POR- 
average  COM  to  the  cost  respective  of 
each  month. 

Pastavilla 

We  recalculated  the  G&A  and  interest 
factors,  using  the  wholesale  price  index 
from  the  International  Financial 
Statistics  published  by  the  IMF,  to  be 
consistent  with  our  indexation  of  other 
costs  used  in  calculating  cost  of 
production  and  constructed  value.  (See 
Analysis  Memorandum  to  John 
Brinkmaim  from  Dennis  McClure  dated 
August  2, 1999,  for  further  details.) 

Maktas 

Maktas  was  not  able  to  provide  the 
requested  production  quantities  for  its 
revised  control  numbers.  Therefore,  we 
have  calculated  a  weighted-average  cost 
based  on  the  production  quantities 
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or  iginally  reported  for  each  control 
m  mber.  (See  Analysis  MemoTondum  to 
I )  hn  Brinkmann  from  Cindy  Robinson 
ted  August  2, 1999,  for  further 
"    ) 


2|^sf  of  Comparison  Maiket  Prices 

s  required  under  section  773(b)  of 
Act,  we  compared  the  product- 
sp^ific  monthly  COPs  (less  selling 
expenses)  to  comparison  market  sales  of 
the  foreign  like  product  in  order  to 
dntermine  whether  sales  had  been  made 
atjprices  below  the  COP.  We  determined 
Hop  net  comparison  market  prices  for  the 
bjeilow-cost  test  by  subtracting  from  the 
g^ss  unit  price  any  applicable 
okpvement  charges,  discounts,  rebates, 
direct  and  indirect  selling  expenses,  and 
"  ng  expenses. 


luant  to  section  773(b)(2)(C)  of  the 
/  tt,  where  less  than  20  percent  of  sales 
M  a  given  product  were  at  prices  less 
titan  the  COP,  we  did  not  disregard  any 
b  slow-cost  sales  of  that  product  because 
M  •  determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  during  the  12  month  period 
mre  at  prices  less  than  the  COP,  we 
diEltermined  such  sales  to  have  been 
mftde  in  "substantial  quantities"  within 
an  extended  period  of  time,  in 
accordance  with  section  773(b)(2)(B) 
(C)  of  the  Act.  In  such  cases, 
use  we  compared  prices  to  POR- 
rage  costs  (indexed  for  inflation),  we 
io  determined  that  such  sales  were  not 
ide  at  prices  which  would  permit 
overy  of  all  costs  within  a  reasonable 
od  of  time,  in  accordance  with 
ion  773(b)(2)(D)  of  the  Act. 
Therefore,  for  purposes  of  this 
ai  Jkninistrative  review,  we  disregarded 
tli^  below-cost  sales  and  used  the 
r^^aining  sales  as  the  basis  for 
ddtermining  NV,  in  accordance  with 
s^on  773(b)(1)  of  the  Act. 

Iculation  of  Normal  Value  Based  on 
iparison  Market  Prices 

[  We  calculated  NV  based  on  ex-factory 
or  [delivered  prices  to  comparison 
rket  customers.  We  made  deductions 
im  the  starting  price  for  loading, 
land  freight,  inland  insurance, 
d^icounts,  and  rebates.  In  accordance 
With  section  773(a)(6)(A)  and  (B)  of  the 
Aqt,  we  deducted  comparison  market 
p  ibking  costs  and  added  U.S.  packing 
C(  >6ts.  In  addition,  we  made 
ci  I  cumstance  of  sale  adjustments  for 
d  1  ect  expenses,  including  imputed 
audit  expenses,  advertising.  Export/ 
Iiiport  Bank  insurance  against  non- 
p  I  imaent,  and  warranty  expenses,  in 


accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act. 

When  comparing  U.S.  sales  with 
comparison  market  sales  of  similar,  but 
not  identical  merchandise,  we  also 
made  adjustments  for  physical 
differences  in  the  merchandise  in 
accordance  with  section  773(a){6)(C){ii) 
of  the  Act.  We  based  this  adjustment  on 
the  difference  in  the  variable  cost  of 
manufactiiring  for  the  foreign  like 
product  and  subject  merchandise,  using 
POR-average  costs  indexed  for  inflation. 

Consistent  with  our  methodology  in 
prior  reviews  {Notice  of  Final  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review:  Certain 
Pasta  From  Italy,  64  FR  6615.  6617 
(February  10, 1999)),  where  possible  we 
excluded  sales  of  pasta  purchased  by 
the  respondents  from  imafhiiated 
producers  and  resold  in  the  comparison 
market  from  our  analysis.  However, 
where  the  purchased  pasta  was 
commingled  with  the  respondent's 
production  and  we  could  not  identify 
the  resales,  we  examined  both  sales  of 
the  produced  pasta  and  resales  of  the 
purchased  pasta  in  the  comparison 
market.  Since  we  found  the  percentage 
of  pasta  purchased  by  any  single 
respondent  to  be  an  insignificant  part  of 
its  comparison  market  sales  data  base, 
we  included  the  sales  of  commingled 
purchased  pasta  in  our  margin 
calculations. 

Sales  to  A£51iated  Patties 

Pastavilla  and  its  affiliated 
comparison  market  distributor  made 
home-market  sales  to  certain  affiliated 
grocery  stores  during  the  POR.  The 
individual  sales  of  pasta  by  these 
affiliated  grocery  stores  to  their 
unaffiliated  customers  were  not 
available.  Therefore,  in  accordance  with 
§  351.403(c)  of  the  Department's 
regulations,  we  performed  an  analysis  to 
determine  whether  the  prices  to  the 
affiliated  grocery  stores  were 
comparable  to  the  prices  to  imaffiliated 
parties.  Examining  identical  products 
only,  we  compared  Pastavilla's  and  its 
comparison  market  distributor's  prices 
to  each  affiliated  party  to  prices  charged 
to  all  imaffiliated  customers,  net  of  all 
movement  charges,  discounts,  rebates, 
direct  expenses,  and  packing.  Where 
prices  to  an  affiliated  party  were  on 
average  99.5  percent  or  more  of  the 
price  to  the  imaffiliated  parties,  we 
determined  that  sales  made  to  that 
affiliated  party  were  at  arm's  length  [see 
19  CFR  351.403(c)  and  Notice  of  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Pasta  From  Turkey,  63 
FR  68429,  68430  (December  11, 1998)). 
We  only  included  in  our  margin 


analysis  sales  to  affiliated  parties  that 
were  made  at  arm's  length. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  we  determined 
NV  based  on  sales  in  the  comparison 
market  at  the  same  level  of  trade  as  the 
U.S.  EP  and  CEP  sales,  to  the  extent 
practicable.  When  there  were  no  sales  at 
the  same  level  of  trade,  we  compared 
U.S.  sales  to  comparison  market  sales  at 
a  difiierent  level  of  trade. 

To  determine  whether  comparison 
market  sales  were  at  different  levels  of 
trade  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  diain  of  distribution  between 
the  producer  and  the  unaffiliated  (or 
arm's  length)  customers.  If  the 
comparison-market  sales  were  at  a 
different  level  of  trade  and  the 
differences  afiiected  price  comparability, 
as  manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  level  of  trade  of  the 
export  transaction,  we  made  a  level-of- 
trade  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 

Finsdly,  if  the  NV  level  was  more 
remote  from  the  factory  than  the  CEP 
level  and  there  was  no  basis  for 
determining  whether  the  difference  in 
levels  between  NV  and  CEP  affected 
price  comparability,  we  granted  a  CEP 
ofket,  as  provided  in  section 
773(a)(7)(B)  of  the  Act.  (See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19.  1997).) 

For  a  detailed  description  of  our  level- 
of-trade  methodology  and  company- 
specific  level  of  trade  findings  for  these 
preliminary  results,  see  the  August  2, 
1999.  97/98  Administrative  Review  of 
Pasta  from  Italy  and  Turkey:  Level  of 
Trade  Findings  Memoranda  on  file  in 
the  Import  Administration's  Central 
Records  Unit  (Room  B-099)  of  the  main 
Commerce  building.  The  company- 
specific  level  of  trade  analysis  is 
included  in  the  analysis  memorandum 
for  each  company. 

The  U.S.  Court  of  International  Trade 
(CIT)  has  held  that  the  Department's 
practice  of  determining  LOTs  for  CEP 
transactions  after  CEP  deductions  is  an 
impermissible  interpretation  of  section 
772(d)  of  the  Act.  See  Borden,  Inc.,  v. 
United  States,  4  F.  Supp.2d  1221, 1241- 
42  (CIT  1998)  (Borden):  see  also.  Micron  , 
Technology,  Inc.  v.  United  States,  Court 
No.  96-06-01529,  Slip  Op.  99-02  at  8- 
15  (CIT,  January  28, 1999).  The 
Department  believes,  however,  that  its 
practice  is  in  full  compliance  with  the 
statute  and  that  these  CIT  decisions  do 
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not  contain  persuasive  statutory 
analysis.  On  June  4, 1999,  the  CTT 
entered  final  judgment  in  Borden  on  the 
LOT  issue.  See  Borden,  Inc.,  v.  United 
States.  Court  No.  96-08-01970.  Slip  Op. 
99-50  (CIT.  June  4. 1999).  The 
government  is  considering  an  appeal  of 
Borden.  The  Micron  case  is  on  remand 
to  the  Department  for  application  of  the 
Borden  UDT  decision  in  the  underlying 
administrative  proceeding. 
Consequently,  the  Department  has 
continued  to  follow  its  normal  practice 
of  adjusting  CEP  under  section  772(d) 
prior  to  starting  a  LOT  analysis,  as 
articulated  in  the  Department's 
regulations  at  §  351.412. 

Company-Spedfic  lasnes 

Maktas 

We  recalculated  comparison  market 
credit  expenses  to  account  for  both 
reported  billing  adjustments,  where 
appropriate.  We  also  recalculated 
inventory  carrying  costs  for  the 
comparison  market.  See  Analysis 
Memorandum  to  John  Brinkmann  from 
Cindy  Robinson  dated  August  2, 1999, 
for  further  details. 

Pastavilla 

We  reclassified  Pastavilla's 
comparison  market  channel  of  trade  and 
customer  category  for  one  observation. 
We  recalculated  comparison  market 
imputed  credit  expenses,  indirect 
selling  expenses,  and  inventory  carrying 
vcosts.  In  addition,  we  have  recalculated 
inventory  carrying  costs  for  U.S.  sales. 
See  Analysis  Memorandum  to  John 
Brinkmann  from  Dennis  McClure  dated 
August  2, 1999,  for  further  details. 

CiUTency  Omvernon 

Because  this  proceeding  involves  a 
high-inflation  economy,  we  limited  our 
comparison  of  U.S.  and  comparison 
market  sales  to  those  occiuring  in  the 
same  month  (as  described  above)  and 
used  daily  exchange  rates.  (See  Notice  of 
Final  Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Pasta  From  Turkey,  63 
FR  68429,  68430  (December  11, 1998).) 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  However,  the  Federal 
Reserve  Bank  does  not  track  or  publish 
exchange  rates  for  the  Turkish  Lira. 
Therefore,  we  made  currency 
conversions  based  on  the  daily 
exchange  rates  from  the  Dow  Jones 
Service,  as  published  in  the  Wall  Street 
Journal. 

Preliminary  Results  of  Review 

As  a  result  of  oiu-  review,  we 
preliminarily  determine  that  the 
following  percentage  weighted-average 


margins  exist  for  the  period  July  1, 1997 
through  June  30, 1998: 


Manufacturer/exporter 

Margin 
(percent) 

Maktas 

Pastavilla  

1.57 
0.00 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice  (see  19 
CFR  351.224(b)).  Any  interested  party 
may  request  a  hearing  within  30  days  of 
the  date  of  publication  of  this  notice. 
{see  19  CFR  351.310(c)).  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  workday 
thereafter.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Parties  who 
submit  case  briefs  in  this  proceeding 
should  provide  a  siunmary  of  the 
arguments  not  to  exceed  five  pages  and 
a  table  of  statutes,  regulations,  and  cases 
cited.  Rebuttal  briefs,  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  seven  days  after  the  date 
of  filing  of  case  brieb.  The  Department 
will  publish  a  notice  of  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments,  within  120  days  from  the 
publication  of  these  preliminary  results. 

Assessment  Rate 

Pursuant  to  19  CFR  351.212(b),  the 
Department  calculated  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  Upon  completion  of  this 
review,  the  Department  will  instruct  the 
U.S.  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries  by  appl)ring  the  assessment  rate 
to  its  entered  value  of  the  merchandise. 
If  these  preliminary  results  are  adopted 
in  ova  final  results,  we  will  instruct  the 
U.S.  Customs  Service  to  assess 
antidumping  duties  on  Maktas'  entries 
of  the  merchandise  subject  to  the 
review.  We  will  instruct  Customs 
Service  not  to  assess  antidumping 
duties  on  Pastavilla's  entries  of  the 
merchandise  subject  to  the  review. 

Cash  Deposit  Requirements 

To  calculate  the  cash  deposit  rate  for 
each  producer  and/or  exporter  included 
in  this  administrative  review,  we 
divided  the  total  dimiping  margins  for 
each  company  by  the  total  net  value  for 
that  company's  sales  during  the  review 
period. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  pasta  from 
Turkey  entered,  or  withdrawn  from 


warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(2)(C)  of  the  Act:  (1)  The 
cash  deposit  rates  for  Pastavilla  and 
Maktas  will  be  the  rate  established  in 
the  final  results  of  this  review,  except  if 
the  rate  is  less  than  0.5  percent  and, 
therefore,  de  minimis,  the  cash  deposit 
will  be  zero;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  wiU 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  final 
residts  in  which  that  manufactiuer  or 
exporter  participated;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  original  less-than- 
fiair-value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  final  results  for  the  manufacturer 
of  the  merchandise;  and  (4)  if  neither 
the  exporter  nor  the  manulactvirer  is  a 
firm  covered  in  this  or  any  previous 
review  conducted  by  the  Department, 
the  cash  deposit  rate  will  be  51.49 
percent,  the  "All  Othms"  rate 
established  in  the  LTFV  investigation 
(See  Notice  of  Antidumping  Duty  Order 
and  Amended  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Pasta  from  Turkey.  61  FR  38546  (July 
24. 1996)). 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  diuing  this  review  period. 
Failure  to  comply  with  this  requirement 
covdd  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occiured  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  August  2, 1999. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-20448  Filed  8-6-99;  8:45  am] 
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D  CPARTMENT  OF  COMMERCE 

bliemational  Trade  Administration 

1 
[iU«23-805] 

r^fptice  of  Extension  of  Time  Limits  for 

SI  Preliminary  Results  of 
ministrative  Review  of  the 
spension  Agreement  on 
iicomanganese  From  Uitraine 

AdENCY:  Import  Administration, 
jemational  Trade  Administration, 
Spartment  of  Commerce. 

Notice  of  extension  of  time 
its  for  the  preliminary  results  of 
linistrative  review  of  the  suspension 
a^eement  on  silicomanganese  from 
le. 

IMARY:  The  Department  of  Commerce 
Cf^e  Department")  is  extending  the 
le  limits  for  the  preliminary  results  of 
!  administrative  review  on  the 
spension  agreement  on 
s^comanganese  from  Ukraine. 
ECnVE  date:  August  9,  1999. 
I  FURTHER  INFORMATION  CONTACT: 
ie  Blozy  or  Rick  Johnson;  Import 
^ministration,  International  Trade 
linistration,  U.S.  Department  of 
lerce,  14th  and  Constitution 
^enue.  NW.,  Washington  DC  20230; 
tdlbphone:  (202)  482-0165  or  (202)  482- 
3p|l8,  respectively. 

|tension  of  Preliminary  Results 

I  The  Department  published  its  jiotice 
of  initiation  of  this  review  in  the 
F^eral  Register  on  December  23, 1998 
(03  FR  71091).  Because  it  is  not 
practicable  to  issue  the  preliminary 
results  of  review  by  the  current  deadline 
of  August  2. 1999,  the  Department  is 
extending  the  time  limits  for  the 
preliminary  results  of  the 

irementioned  review  120  days,  to 
ivember  30, 1999,  in  accordance  with 
ion  751(a)(3)(A)  of  the  Tariff  Act  of 
JO  ("the  Act"),  as  amended  by  the 
iguay  Round  Agreements  Act  of  1994 
a  further  discussion,  see  the  August 
1999  Decision  Memorandum  from 
eph  A.  Spetrini  to  Robert  S.  LaRussa: 
juest  to  Extend  Preliminary  Results 
I  the  Review  of  the  Antidumping  Duty 
Sii  spension  Agreement  on 
SL  icomanganese  from  Ukraine). 

'  This  extension  of  time  limits  is  in 
aqi  :ordance  with  section  751(a)(3)(A)  of 
th«  Act. 

Hated:  August  2, 1999. 
)ds  eph  A.  Spetrini, 

Dimty  Assistant  Secretary,  AD/CVD 
El  1  brcement  Group  III. 

[Ff  Doc.  99-20453  Filed  8-6-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-351-806] 

Silicon  Metal  From  Brazil:  Preliminary 
Results,  Intent  To  Revoke  in  Part, 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review,  and 
Extension  of  Time  Limits. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results, 
intent  to  revoke  in  part,  partial 
rescission  of  antidumping  duty 
administrative  review,  and  extension  of 
time  limits. 

SUMMARY:  In  response  to  requests  by 
American  Silicon  Technologies,  Elkem 
Metals  Company,  and  Globe 
Metallurgical,  Inc.  (petitioners),  and  by 
Companhia  Brasileira  Carbiueto  De 
Calcio  (CBCC),  Ligas  de  Aluminio  S.A. 
(UASA),  and  RIMA  hidustrial  S/A 
(RIMA),  the  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil.  The  period  of  review 
(POR)  is  July  1, 1997  through  June  30, 
1998. 

We  preliminarily  determine  that  one 
respondent  (Eletrosilex  S.A. 
(Eletrosilex))  sold  subject  merchandise 
at  less  than  normal  value  (NV)  during 
the  POR.  If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
Customs  to  assess  antidiunping  duties 
on  all  appropriate  entries.  We  invite 
interested  parties  to  comment  on  the 
preliminary  results.  Parties  who  submit 
comments  in  this  proceeding  should 
also  submit  with  the  argtunent:  (1)  A 
statement  of  the  issue(s),  and  (2)  a  brief 
summary  of  the  argument  (not  to  exceed 
five  pages). 

EFFECTIVE  DATE:  August  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maisha  Cryor  (RIMA),  telephone:  (202) 
482-5831;  Jack  Dulberger  (Eletrosilex). 
482-5505;  Mark  Manning  (LIASA),  482- 
3936,  Zev  Primor  (CBCC),  482-4114; 
AD/CVD  Enforcement,  Office  Four, 
Group  n.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW, 
Washington,  DC.  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 


provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351  (April 
1998). 

Background 

On  July  31, 1991,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil  (56  FR  36135).  On 
July  1, 1998,  the  Department  published 
in  the  Federal  Register  a  notice  of 
opportimity  to  request  an  administrative 
review  of  the  antidumping  duty  order 
on  siUcon  metal  from  Brazil  for  the 
period  July  1, 1997  through  June  30. 
1998  (63  FR  35909).  On  July  29,  1998, 
in  accordance  with  19  CFR 
351.213(b)(1),  LIASA^md  RIMA 
requested  that  the  Department  conduct 
an  administrative  review  of  their 
respective  sales.  On  July  30. 1998,  CBCC 
requested  that  the  Department  conduct 
an  administrative  review  of  its  sales  and 
revoke  the  order  with  respect  to  CBCC 
pursuant  to  19  CFR  351.222(e).  On  July 
31, 1998,  petitioners  requested  that  the 
Department  conduct  an  administrative 
review  of  sales  made  by  CBCC, 
Eletrosilex,  LIASA,  Companhia 
Ferroligas  Minas  Gerais — Minashgas 
(Minasligas),  and  RIMA._On  August  27, 

1998,  in  accordance  with  19  CFR 
351.221(b)(1),  the  Department  published 
in  the  Federal  Register  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  (63  FR  45796).  On 
September  18, 1998.  the  Department 
issued  the  antidumping  administrative 
review  questionnaire  (antidumping 
questionnaire)  to  the  respondents.  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the  Act. 

The  Department  received 
questiotmaire  responses  in  October, 
November,  and  December  1998.  We 
issued  supplemental  questionnaires  to 
the  parties  in  April,  May,  and  June 

1999.  and  received  responses  to  these 
supplemental  questionnaires  in  April, 
May.  June,  and  July  1999. 

Extension  of  Time  Limits 

On  February  9, 1999  in  accordance 
with  section  751(a)(3)(A)  of  the  Act.  the 
Department  published  in  the  Federal 
Register  its  notice  extending  the 
deadline  for  the  preliminary  results  - 
until  July  31.  1999  (64  FR  6325). 

Additionally,  because  it  is  not 
practicable  to  complete  the  final  results 
of  this  review  within  the  initial  time 
limit  established  by  the  URAA  (120 
days  after  the  date  on  which  the 
preliminary  results  are  published),  in 
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accordance  with  section  751(a)(3)(A)  of 
the  Act,  the  Department  is  extending  the 
time  limit  for  completion  of  the  fin^d 
results  until  180  days  after  the  date  of 
publication  of  these  preliminary  results. 
See  the  Memorandiun  from  Bernard  T. 
Carreau  to  Robert  S.  LaRussa,  dated 
August  2, 1999,  on  file  in  the  Central 
Records  Unit  (CRU)  located  in  room  B- 
099  of  the  main  E)epartment  of 
Commerce  Imilding. 

Scope  of  Review 

The  merchandise  covered  by  this 
administrative  review  is  silicon  metal 
from  Brazil  containing  at  least  96.00 
percent  but  less  than  99.99  percent 
silicon  by  weight.  Also  covered  by  this 
administrative  review  is  silicon  metal 
from  Brazil  containing  between  89.00 
and  96.00  percent  sihcon  by  weight  but 
which  contains  more  aluminiun  than 
the  silicon  metal  containing  at  least 
96.00  percent  but  less  than  99.99 
percent  silicon  by  weight.  Silicon  metal 
is  currently  provided  for  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule 
(HTS)  as  a  chemical  product,  but  is 
commonly  referred  to  as  a  metal. 
Semiconductor  grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  silicon  and  provided  for 
in  subheading  2804.61.00  of  the  HTS)  is 
not  subject  to  the  order.  Although  the 
HTS  item  niunbers  are  provided  for 
convenience  and  for  U.S.  Customs 
purposes,  the  written  description 
remains  dispositive. 

Period  of  Review   * 

The  POR  is  July  1, 1997  through  June 
30, 1998. 

Verification 

Following  the  publication  of  these 
preliminary  results,  we  plan  to  verify,  as 
provided  in  section  782(i)  of  the  Act, 
sales  and  cost  information  submitted  by 
CBCC.  At  that  verification,  we  will  use 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacture's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  the  selection  of 
original  source  documentation 
containing  relevant  information.  We 
plan  to  prepare  a  verification  report 
outlining  our  verification  results  and 
place  tlus  report  on  file  in  the  CRU. 

Partial  Resdasion:  Minasligas 

Minasligas  claimed  to  have  made  no 
shipments  of  silicon  metal  from  Brazil 
to  the  United  States  during  the  POR.  As 
a  result  of  our  analysis  of  foctual 
information  submitted  to  u»during  the 
course  of  this  review,  we  have 
determined  that  Minasligas  made  no 


shipments  of  silicon  metal  from  Brazil 
to  the  United  States  during  the  POR.  We 
confirmed  with  the  United  States 
Customs  Service  (Customs)  that 
Minasligas  did  not  have  entries  of 
subject  merchandise  during  the  POR. 
Therefore,  we  are  rescinding  the  review 
with  respect  to  Minasligas. 

Intent  To  Revoke 

On  July  30, 1998,  CBCC  submitted  a 
request,  in  accordance  with  19  CFR 
351.222(e),  that  the  Department  revoke 
the  order  covering  silicon  metal  irom 
Brazil  with  respect  to  its  sales  of  this 
merchandise.  In  accordance  with  19 
CFR  351.222(e)(1),  the  request  was 
accompanied  by  certifications  from 
CBCC  that  for  a  consecutive  three-year 
period,  including  this  review  period,  it 
had  sold  the  subject  merchandise  in 
commercial  quantities  at  not  less  than 
normal  value  (NV),  and  would  not  do  so 
in  the  future.  CBCC  also  agreed  to  its 
immediate  reinstatement  in  the  relevant 
antidumping  order,  as  long  as  any  firm 
is  subject  to  the  order,  if  the  Department 
concludes  imder  19  CFR  351.216  that, 
subsequent  to  revocation,  it  sold  the 
subject  merchandise  at  less  than  NV. 

On  January  28, 1999,  the  Department 
requested  additional  information  frtim 
CBCC  and  interested  parties  regarding 
CBCC's  revocation  request.  We  received 
comments  from  CBCC  and  from 
petitioners  in  June  1999. 

The  Department's  regulations  at  19 
CFR  351.222(e)(1)  require,  inter  alia, 
that  a  company  requesting  revo€:ation 
must  submit  the  following:  (1)  A 
certification  that  the  company  has  sold 
the  subject  merchandise  at  not  less  than 
NV  in  the  current  review  period  and 
that  the  company  will  not  sell  at  less 
than  NV  in  the  futiue;  (2)  a  certification 
that  the  company  sold  the  subject 
merchandise  in  commercial  quantities 
during  each  of  the  three  years  forming 
the  basis  of  the  request;  and  (3)  an 
agreement  to  reinstatement  of  the  order 
if  the  Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
NV.  Upon  receipt  of  such  a  request,  the 
Department  may  revoke  an  order,  in 
part,  if  it  concludes  that  (1)  the 
company  in  question  has  sold  subject 
merchandise  at  not  less  than  NV  for  a 
period  of  at  least  three  consecutive 
years;  (2)  it  is  not  likely  that  the 
company  will  in  the  fatvae  sell  the 
subject  merchandise  at  less  than  NV; 
and  (3)  the  company  has  agreed  to  its 
immediate  reinstatement  in  the  order  if 
the  Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
NV.  See  19  CFR  351.222(b)(2). 


Petitioners  do  not  challenge  CBCC's 
fulfilment  of  the  certification 
requirements.  However,  petitioners 
oppose  CBCC's  claims  that  it  sold 
sUicon  metal  in  the  United  States  in 
commercial  quantities  during  the  last 
three  PORs  and  that  it  is  not  likely  to 
sell  its  merchandise  in  the  futiue  at  less 
thanNV. 

In  determining  whether  the  three 
years  of  no  dumping  are  a  sufficient 
basis  to  make  a  revocation 
determination,  the  Department  must  be 
able  to  determine  that  the  company  has 
continued  to  participate  meaningfully  in 
the  U.S.  market  during  each  of  the  three 
years  at  issue.  See  Pure  Magnesium  from 
Ckmada:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Determination  Not  To  Revoke  in  Part.  64 
FR  12977  (March  16. 1999)  (Pure 
Magnesium  from  Canada).  This  practice 
is  codified  at  19  CFR  351.222(d)(1). 
which  states  that,  "before  revoking  an 
order  or  terminating  a  suspended 
investigation,  the  Secretary  must  be 
satisfied  that,  during  each  of  the  three 
(or  five)  years,  there  were  exports  to  the 
United  States  in  commercial  quantities 
of  the  subject  merchandise  to  which  a 
revocation  or  termination  will  apply." 
For  purposes  of  revocation,  the 
Department  must  be  able  to  determine 
that  past  margins  are  reflective  of  a 
company's  normal  commercial  activity. 
Sales  diuing  the  POR  which,  in  the 
aggregate,  are  an  abnormally  small 
quantity  do  not  provide  a  reasonable 
basis  for  determining  that  the  discipline 
of  the  order  is  no  longer  necessary  to 
offset  dumping. 

After  review  of  the  record,  in  the 
present  case,  the  Department  has 
preliminarily  foimd  that  CBCC  has  had 
zero  or  de  minimis  dumping  margins  for 
four  consecutive  reviews.  Although  in 
one  of  the  four  years  the  sales  were  not 
as  extensive  as  in  the  other  three  years. 
we  note  that  sales  in  the  remaining  three 
years  were  all  made  in  commercial 
quantities.  Furthermore,  CBCC  shipped 
progressively  more  silicon  metal  to  the 
United  States  in  each  of  those  three 
years  [i.e.,  these  three  years  represent, 
respectively,  approximately  30, 45,  and 
70  percent  in  comparison  with  the 
quantity  shipped  during  the  period  of 
investigation).  Moreover,  while 
increasing  its  sales  volume,  CBCC 
maintained  zero  or  de  minimis  margins 
despite  the  fact  that  the  last  three  years 
were  marked  with  depressed  prices  and 
global  oversupply  of  silicon  metal. 
CBCC  has  also  agreed  to  its  immediate 
reinstatement  in  the  order  if  we 
conclude,  subsequent  to  the  revocation, 
that  CBCC  has  sold  the  subject 
merchandise  at  less  than  NV. 
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[  ased  on  its  four  consecutive  years  of 
ze  r )  or  de  minimis  margins,  three  of 
ilch  had  exports  to  the  United  States 
Significant  conuiiercial  quantities, 
X's  reinstatement  agreement,  and 
th^  absence  of  evidence  to  the  contrary, 
w^:Conclude  that  it  is  not  likely  that 
C9CC  will  sell  subject  merchandise  in 
th^  United  States  at  less  than  normal 
val  lie.  Consequently,  as  a  result  of  our 
aq{  lysis  of  factual  information 
siibmitted  to  us  during  the  course  of  this 
review,  we  have  preliminarily 
detjermined  to  revoke  this  order  with 
re^jpect  to  CBCC. 

1  Value  Comparisons 

1*0  determine  whether  sales  of  silicon 
mbital  by  the  Brazilian  respondents  to 
the  United  States  were  made  at  less  than 
nbtmal  value,  we  compared  export  price 
(^)  to  the  NV,  as  described  in  the 
'^^port  Price"  and  "Normal  Value" 
sections  of  this  notice,  below.  In 
adciordance  with  section  777A(d)(2)  of 
tna  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  EP 
tn  iksactions. 

Pi  aduct  Comparisons 

Ih  accordance  with  section  771(16)  of 
th^  Act,  we  considered  all  products 
pic^uced  by  the  respondents,  covered 
by  the  description  in  the  "Scope  of 
Review"  section,  above,  to  be  foreign 
likfe  products  for  purposes  of 
d^fermining  appropriate  product 
cdinparisons  to  U.S.  sales.  Fiuther, 
based  on  comments  submitted  by  the 
rejspondents  and  petitioners  in  this 
se  mnent  of  the  proceeding,  we  have 
pieliminarily  determined  all  silicon 
m^al  meeting  the  description  of  the 
miarchandise  iinder  the  "Scope  of 
R^ew"  section,  above  (with  the 
e^^ieption  of  slag  and  contaminated 
pyc^ducts)  to  be  identical  products  for 
ptit'poses  of  model-matching.  Therefore, 
M^ere  there  were  no  sales  of  identical 
merchandise  in  the  home  market  made 
in  ^e  ordinary  coiirse  of  trade  to 
c(  impare  to  U.S.  sales,  we  compared 
U  $.  sales  to  the  constructed  value  (CV) 
oj  the  product  sold  in  the  U.S.  market 
during  the  comparison  period. 

uVel  ofTrade 

>  accordance  with  section 
7>^(a)(l)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
salies  in  the  comparison  market  at  the 
s^ikie  level  of  trade  (LOT)  as  the  EP 
tritosaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
nk  rket  or,  when  NV  is  based  on  CV,  that 
oi  lie  sales  from  which  we  derive 
s(  1  ling,  general  and  administrative 
(£  Cj&A)  expenses  and  profit.  For  EP 


sales,  the  U.S.  LOT  is  also  the  level  of 
the  starting-price  sale,  which  is  usually 
from  the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  I/3T  than  EP' sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  imaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 

In  determining  whether  separate 
LOTs  actually  existed  in  the  home  and 
U.S.  markets  for  each  respondent,  we 
examined  whether  the  respondent's 
sales  involved  different  marketing  stages 
(or  their  equivalent)  based  on  the 
channel  of  distribution,  customer 
categories,  and  selling  functions  (or 
services  offered)  to  each  customer  or 
customer  category,  in  both  markets. 

CBCC  reported  sales  through  one 
LOT,  consisting  of  three  customer 
categories  [i.e.,  original  equipment 
manufacturers,  distributors  and  silicon 
metal  producers)  which  also  represent 
three  channels  of  distribution  for  its 
home  market  sales.  CBCC  reported  only 
EP  sales  in  the  U.S.  market.  For  EP 
sales,  CBCC  reported  one  customer 
category  and  one  channel  of  distribution 
(i.e.,  direct  sales  to  an  unaffiliated 
trading  company,  for  sale  to  the  U.S. 
market).  CBCC  claimed  in  its  response 
that  EP  sales  were  made  at  the  same 
LOT  as  home  market  sales  to 
imaffiliated  customers.  For  this  reason, 
CBCC  has  not  asked  for  a  LOT 
adjustment  to  NV  for  comparison  to  its 
EP  sales. 

In  analyzing  CBCC's  selling  activities 
for  the  home  and  U.S.  market,  we 
determined  that  essentially  the  same 
services  were  provided  for  both  markets. 
These  selling  activities  in  both  markets 
were  minimal  in  nature  and  usually 
limited  to  arranging  for  freight,  if 
requested  by  the  customer.  No  other 
services  were  rendered  for  either  home 
market  or  EP  sales.  Therefore,  based 
upon  this  information,  we  have 
preliminarily  determined  that  the  LOT 
for  all  EP  sales  is  the  same  as  that  in  the 
home  market.  Accordingly,  because  we 
find  the  U.S.  sales  and  home  market 
sales  to  be  at  the  same  LOT,  no  LOT 
adjustment  imder  section  773(a)(7)(A)  of 
the  Act  is  warranted  for  CBCC. 

Rima  reported  sales  through  one 
channel  of  distribution  to  one  customer 
category  [i.e.,  original  equipment 
manufacturers)  for  home  market  sales. 
In  the  U.S.  market,  Rima  reported  EP 


sales  through  one  channel  of 
distribution  to  one  customer  category 
(i.e.,  end  users).  In  its  response.  Rima 
stated  that  it  performs  the  same  type  of 
services  for  home  market  customers  as 
it  does  for  its  foreign  market  customers. 
For  this  reason,  Rima  has  not  requested 
a  LOT  adjustment. 

In  analyzing  Rima's  selling  activities 
for  the  home  and  U.S.  market,  we 
determined  that  essentially  the  same 
services  were  provided  for  both  markets. 
These  selling  activities  in  both  markets 
were  minimal  in  nature  and  limited  to 
arranging  for  freight  and  delivery. 
Therefore,  based  upon  this  information, 
we  have  preliminarily  determined  that 
the  LOT  for  all  EP  sales  is  the  same  as 
that  in  the  home  market.  Accordingly, 
because  we  find  the  U.S.  sales  and  home 
market  sales  to  be  at  the  same  LOT,  no 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act  is  v^rranted  for 

CBCC.  ^"-^-...^ 

Eletrosilex  reported  sales  through  one 
LOT  consisting  of  two  customer 
categories  (i.e.,  original  equipment 
manufacturers  and  retailers)  which 
represent  one  channel  of  distribution  for 
its  home  market  sales.  Eletrosilex 
reported  only  EP  sales  in  the  U.S.. 
market.  For  EP  sales.  Eletrosilex 
reported  one  customer  category  and  one 
channel  of  distribution  (i.e.,  dkect  sales 
to  original  equipment  manufacturers). 
Eletrosilex  claimed  in  its  response  that 
its  U.S.  and  home  market  sales  were 
made  at  the  same  LOT.  For  this  reason, 
Eletrosilex  has  not  asked  for  a  LOT 
adjustment  to  NV  for  comparison  to  its 
EP  sales. 

In  analyzing  Eletrosilex's  selling 
activities  for  &e  home  and  U.S.  market, 
we  determined  that  essentially  the  same 
services  were  provided  for  both  markets. 
These  selling  activities  in  both  markets 
were  minimal  in  nature  and  limited  to 
arranging  for  height  and  delivery.  No 
other  services  were  rendered  for  either 
home  market  or  EP  sales.  Therefore, 
based  upon  this  information,  we  have 
preliminarily  determined  that  the  LOT 
for  all  EP  sales  is  the  same  as  that  in  the 
home  market.  Accordingly,  because  we 
find  the  U.S.  sales  and  home  market 
sales  to  be  at  the  same  LOT,  no  LOT 
adjustment  under  section  773(a)(7)(A)  of 
the  Act  is  warranted  for  Eletrosilex. 

LIASA  reported  one  customer 
category  (i.e.,  "end-user")  and  one 
channel  of  distribution  for  its  home 
market  sales.  LLASA  reported  only  EP 
sales  in  the  U.S.  market.  For  EP  sales, 
LLASA  reported  one  customer  category 
and  one  channel  of  distribution  (i.e.. 
direct  sales  to  unaffiliated  "end-users" 
in  the  U.S.  market).  LLASA  claimed  in 
its  response  that  EP  sales  were  made  at 
the  same  LOT  as  home  market  sales  to 


43164 


Federal  Register /Vol.  64,  No.  152 /Monday.  August  9,  1999 /Notices 


unaffiliated  customers.  For  this  reason, 
LIASA  has  not  asked  for  a  LOT 
adjustment  to  NV  for  comparison  to  its 
EP  sales. 

In  analyzing  LIASA 's  selling  activities 
for  its  EP  sales,  we  noted  that  the  sales 
involved  basically  the  same  selling 
functions  associated  with  the  home 
market  LOT  described  above.  These 
selling  activities  in  both  markets  were 
minimal  in  nature  and  usually  limited 
to  arranging  for  freight,  if  requested  by 
the  customer.  No  other  services  were 
rendered  for  either  home  market  or  EP 
sales.  Therefore,  based  upon  this 
information,  we  have  preliminarily 
determined  that  the  LOT  for  all  EP  sales 
is  the  same  as  that  in  the  home  market. 
Accordingly,  because  we  find  the  U.S. 
sales  and  home  market  sales  to  be  at  the 
same  LOT,  no  LOT  adjustment  under 
section  773(a)(7)(A)  of  the  Act  is 
warranted  for  LIASA. 

Export  Price 

For  CBCC,  Eletrosilex,  UASA.  and 
RIMA,  we  used  the  Department's  EP 
methodology,  in  accordance  with 
section  772(a)  of  the  Act.  because  the 
subject  merchandise  was  sold  by  each 
producer  outside  the  United  States 
directly  to  the  first  imaffiliated 
purchaser  in  the  United  States  prior  to 
importation  (or  to  unaffiliated  trading 
companies  for  export  to  the  United 
States)  and  CEP  methodology  was  not 
otherwise  warranted.  We  made 
deductions  from  the  starting  price  for 
movement  expenses  in  accordance  with 
section  772(c)  of  the  Act.  Movement 
expenses  included,  where  appropriate, 
foreign  inland  freight,  brokerage  and 
handling,  and  international  freight. 

Normal  Value 


1.  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  ^e 
foreign  like  product  is  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  each  respondent's 
volume  of  home  market  sales  of  the 
foreign  like  product  to  the  volume  of  its 
U.S.  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)  of  the 
Act.  Since  each  respondent's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  for  the  subject  merchandise, 
we  determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  each  respondent.  Therefore, 
pursuant  to  section  773(a)(1)(B)  of  the 
Act.  we  based  NV  on  home  market  sales. 


2.  Cost  of  Production  (COP)  Analysis 

In  the  most  recently  completed  review 
of  this  proceeding,  we  disregarded  home 
market  sales  foimd  to  be  below  the  cost 
of  production  for  CBCC,  Eletrosilex, 
LIASA  and  Rima.  Therefore,  in 
accordance  with  section  773(b)(2)(A)(ii) 
of  the  Act,  the  Department  has 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
under  consideration  for  the 
determination  of  NV  in  this  review  may 
have  been  made  at  prices  below  the  COP 
as  provided  by  section  773(b)(2)(A)(ii)  of 
the  Act.  Consequently,  pursuant  to 
section  773(b)(1)  of  the  Act,  we  initiated 
an  investigation  to  determine  whether 
these  respondents  made  home  market 
sales  during  the  POR  at  prices  below 
their  COP. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  product- 
specific  COP  based  on  the  sum  of  each 
respondent's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  home  market  SG&A 
expenses,  including  interest  expenses 
and  packing  costs. 

We  relied  on  the  home  market  and 
COP  information  submitted  by  each 
respondent  in  its  questionnaire 
responses,  except  for  the  following 
company-specific  adjustments  described 
below. 

Eletrosilex 

We  adjusted  Eletrosilex's  G&A  by 
calculating  on  an  annual  basis  a  ratio  of 
its  G&A  expenses  to  its  cost  of  goods 
sold. 

We  recalculated  Eletrosilex's  financial 
expense  ratio.  Eletrosilex  incorrectly 
applied  certain  offsets  to  its  reported 
financial  expense.  We  denied  the  offsets 
in  question  and  adjusted  its  financial 
expenses  accordingly.  Thus,  we 
recalculated  Eletrosilex's  financial 
expense  ratio  using  its  financial 
expenses  and  the  costs  of  goods  sold  as 
reported  on  its  most  recent  financial 
statements. 

Rima 

We  adjusted  Rima's  reported  G&A 
expense,  financial  expense  and 
depreciation.  We  recalculated  Rima's 
G&A  expense  ratio  using  its  G&A 
expenses  and  annual  cost  of  goods  sold 
from  its  financial  statements. 

We  recalculated  Rima's  financial 
expense  ratio.  Rima  incorrectly  applied 
certain  offsets  to  its  reported  financial 
expense.  We  denied  Rima's  reported 
offsets  and  adjusted  its  financial 
expenses  accordingly.  Thus,  we 
recalculated  Rima's  financial  expense 
ratio  using  its  financial  expenses  and 


costs  of  goods  sold  as  reported  on  its 
most  recent  financial  statements. 

Rima  reported  depreciation  expenses 
based  on  a  period  of  time  greater  than 
the  POR.  Therefore,  we  recalculated 
Rima's  depreciation  expenses  based  on 
expenses  inoured  during  the  POR. 

B.  Test  of  Home  Market  Sales  Prices 

We  compared  the  weighted-average, 
per-unit  COP  figures  for  the  POR  to 
home  market  sale  prices  of  the  foreign 
like  product,  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  were  made  at  prices 
below  the  COP.  In  determining  whether 
to  disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether:' (1)  within  an  extended  period 
of  time,  such  sales  were  made  in 
substantial  quantities;  and  (2)  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
the  home  market  prices,  less  any 
applicable  movement  charges,  rebates, 
and  discounts. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C). 
where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  below  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  during  the  POR 
were  made  at  prices  below  the  COP.  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  because  we 
compared  prices  to  POR-average  costs, 
we  also  determined  that  such  sales  were 
not  made  at  prices  which  would  permit 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act. 

Therefore,  we  disregarded  the  below- 
cost  sales. 

We  found  less  than  20  percent  of 
RIMA'S  and  CBCC's  home  market  sales 
to  be  below  cost.  Therefore,  we  did  not 
disregard  any  of  their  home  market  sales 
from  OUT  analysis.  However,  we  foimd 
that  all  of  Eletrosilex's  home  market 
sales  and  20  percent  or  more  of  LIASA '« 
home  market  sales,  within  an  extended 
period  of  time,  were  at  prices  below  the 
COP.  We  therefore  disregarded  UASA's 
below-cost  sales  from  our  analysis  and 
used  the  remaining  home  market  sales 
as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Act.  For  Eletrosilex,  because  there  were 
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]  I )  sales  of  the  foreign  like  product 
]  c  ade  at  prices  at  or  above  cost  in  the 
comparison  market,  in  accordance  with 
!  ( iction  773(a)(4)  of  the  Act,  we  used  CV 
i  i:  1  the  basis  for  NV.  We  calculated  CV 
ill  accordance  with  section  773(e)  of  the 
i\ct.  (See  below.) 

I  ianstnicted  Value 

In  accordance  with  section  773(e)(1) 
the  Act,  we  calculated  CV  based  on 
<  %e  respondents'  cost  of  materials  and 
kbrication  in  producing  the  subject 
merchandise,  SG&A  expenses,  the  profit 
:  ^curred  and  realized  in  connection 
ith  the  production  and  sale  of  the 
reign  like  product,  and  U.S.  packing 
sts.  We  used  the  cost  of  materials, 
brication,  and  SG&A  expenses  as 
1 -^ported  in  the  CV  portion  of  the 
I  )kiestionnaire  response,  adjusted  as 
fiscussed  in  the  "Calculation  ofCOF' 
i  sction,  above.  We  used  the  U.S. 
racking  costs  as  reported  in  the  U.S. 
;$les  portion  of  the  questionnaire 
sponses.  For  selling  expenses,  we 
ed  the  average  of  the  direct  and 
direct  selling  expenses  reported  for 
M  sales,  weighted  by  the  total  quantity 
:tf  those  sales.  We  were  unable  to  derive 
iptual  profit  based  on  home  market 
;tdes  for  Eletrosilex  because  all  of  its 
iome  market  sales  were  below  cost. 
Therefore,  in  accordance  with  section 
;J73(e)(2)(B)(ii)  of  the  Act,  we  calculated 
jrofit  for  Eletrosilex  by  using  the 
I  reighted  average  profit  realized  by  the 
]ther  respondents  in  this  review. 

I  rioe«to-Price  Comparisons 

For  those  comparison  products  for 
y  rhich  there  were  sales  at  prices  above 
:  le  COP  (i.e.,  sales  by  CBCC,  LIASA  and 
!  IMA),  we  based  the  respondents'  NV 
the  prices  at  which  the  foreign  like 
roduct  was  first  sold  to  unaffiliated 

ies  for  consumption  in  Brazil,  in  the 
sual  commercial  quantities,  in  the 
dinary  course  of  trade  in  accordance 
i^ith  section  773(a)(l)(B)(i)  of  the  Act. 
\  \le  based  NV  on  sedes  at  the  same  level 
c  f  trade  as  the  EP  sales.  For  level  of 
t  -ade,  please  see  the  "Level  of  Trade" 
9  Bction  above.  In  accordance  with 
9sction  773(a)(6)  of  the  Act,  we  made 
i  djustments  to  home  market  price, 
I  irhere  appropriate  for  inland  freight, 
t  rokerage  and  handling  charges,  and 
r  ebates.  To  accotmt  for  differences  in 
oircumstances  of  sale  between  the  home 
arket  and  the  United  States,  where 
ippropriate,  we  adjusted  home  market 
irices  by  deducting  home  market  direct 
lling  expenses  (including  credit)  and 
ommissions  and  by  adding  an  amount 
r  late  payment  fees  earned  on  home 
ikarket  sales,  and  adding  U.S.  direct 
s  elling  expenses  (including  U.S.  credit 
c  xpenses  and  where  appropriate,  less  an 


amount  for  late  payment  fees  earned  on 
U.S.  sales).  Where  commissions  were 
paid  on  home  market  sales  and  no 
commissions  were  paid  on  U.S.  sales, 
we  increased  NV  by  the  lesser  of  either 
(1)  the  amount  of  commission  paid  on 
the  home  market  sales  or  (2)  the  indirect 
selling  expenses  inciured  on  U.S.  sales. 
In  order  to  adjust  for  differences  in 
packing  between  the  two  markets,  we 
deducted  HM  packing  costs  and  added 
U.S.  packing  costs,  where  appropriate, 
in  accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act.  Where  home  market 
prices  were  reported  exclusive  of  value 
added  taxes  (VAT)  we  made  no 
adjustment.  However,  where  home 
market  prices  were  reported  inclusive  of 
VAT,  we  deducted  the  VAT  from  the 
gross  home  market  price. 

Price-to4IV  Comparisons 

With  respect  to  Eletrosilex,  where  we 
could  not  determine  NV  based  on  home 
market  sales  because  there  were  no 
contemporaneous  home  market  sales  of 
the  silicon  metal  made  in  the  ordinary 
coiu«e  of  trade,  we  comparedJJ.S. 
prices  to  CV. 

Where  we  compared  EP  to  CV,  we 
made  circiunstance-of-sale  adjustments 
by  deducting  from  CV  the  weighted- 
average  home  market  direct  selling 
expenses  and  adding  the  U.S.  direct 
selling  expenses,  in  accordance  with 
section  773(a)(8)  of  the  Act  and  section 
351.410(c)  of  the  Department's 
regulations. 

Currency  Conversion 

For  piuposes  of  the  preliminary 
results,  we  made  currency  conversions 
in  accordance  with  section  773  A  of  the 
Act  based  on  the  official  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank 
of  New  York.  See  Change  in  Policy 
Regarding  Currency  Conversions,  61  FR 
9434  (March  8, 1996). 

Use  of  Partial  Fact  Available 

UASA 

Upon  reviewing  LlASA's  response  to 
the  Department's  questionnaire  in  this 
review,  we  determined  that  LIASA 
reported  a  credit  expense  for  U.S.  sales 
using  Brazilian  interest  rates.  LIASA 
stated  in  its  questionnaire  response  that 
it  had  no  U.S.  dollar  borrowings  during 
the  POR.  Therefore,  the  Department 
recalculated  LlASA's  imputed  credit 
expense  for  U.S.  sales  using  the  facts 
available  (FA).  Pursuant  to  the 
Department's  practice,  we  recalculated 
LlASA's  U.S.  imputed  credit  expenses 
using  a  weighted-average  U.S.  dollar 
short-term  interest  rate  frwm  the  Federal 
Reserve  based  on  quarterly  rates  for  the 


POR.  See  Policy  Bulletin,  Number  98.2, 
February  23, 1998,  regarding  Imputed 
Credit  Expenses  and  Interest  Rates. 

We  also  noted  that  LIASA,  in 
reporting  foreign  inland  freight  for  its 
U.S.  sales,  inappropriately  converted 
this  expense,  which  was  incurred  in 
Reals,  into  U.S.  dollars.  In  the  exhibits 
to  its  questionnaire  response  LIASA 
provided  the  actual  Reals  expense  for 
only  one  of  its  U.S.  sales.  As  FA,  we 
have  applied  the  per-unit  Reals  expense 
reported  for  that  sale  to  all  of  LlASA's 
U.S.  sales  and  converted  the  expense  to 
U.S.  dollars  using  the  daily  exchange 
rate  frt)m  the  U.S.  Federal  Reserve. 

Rima 

Upon  reviewing  Rima's  response  to 
the  Department's  antidimiping 
questionnaire  in  this  review,  we 
determined  that  Rima  did  not  calculate 
indirect  selling  expenses  using  the 
methodology  requested  by  the 
Department.  Rima  reported  indirect 
selling  expenses  based  on  selling 
expenses  that  were  not  specffic  to  the 
sale  of  silicon  metal.  In  addition,  Rima 
divided  these  selling  expenses  by 
quantity,  as  opposed  to  the  total  sales 
value  of  silicon  metal  sold  in  either  the 
home  or  foreign  market.  Because  Rima 
failed  to  provide  the  requested 
information  using  the  required 
.  methodology,  we  are  applying  the  FA  to 
calculate  Rima's  indirect  selling 
expenses,  in  accordance  with  section 
776(a)(2)  of  the  Act.  As  FA,  we  used 
Rima's  most  recent  financial  statement 
and  divided  Rima's  selling  expenses  by 
its  gross  revenue. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  the  period  July  1, 1997 
through  June  30, 1998.  and  we 
preliminarily  determine  to  revoke  the 
order  covering  silicon  frxim  Brazil  with 
respect  to  CBCC's  sales  of  this 
merchandise. 


Manufacturer/exporter 


CBCC 

Eletrosilex 

UASA 

RIMA 


Wetghted- 
average 

margin  per- 
centage 


0.06 

17.44 

zero 

zero 


Pursuant  to  19  CFR  351.224(b).  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  5  days  of  the 
date  of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
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within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
alignments  in  this  proceeding  are 
requested  to  submit  with  each 
argiunent:  (1)  A  statement  of  the  issue 
and  (2)  a  brief  siunmary  of  the 
argument.  All  case  briefs  must  be 
submitted  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  are  limited  to  issues  raised 
in  th9  case  briefs,  may  be  filed  not  later 
than  seven  days  after  the  case  briefs  are 
filed.  A  hearing,  if  requested,  will  be 
held  two  days  after  the  date  the  rebuttal 
briefe  are  filed  or  the  first  business  day 
thereafter. 

The  Department  will  publish  a  notice 
of  the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  the  issues  raised  in  any 
%yritten  comments  or  at  the  hearing, 
within  180  days  from  the  publication  of 
these  preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  resiilts  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidimiping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  For 
duty  assessment  piirposes,  we 
calculated  a  per  unit  customer  or 
importer-specific  assessment  rate  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sdes  to  each 
customer/importer  and  dividing  this 
amount  by  the  total  quantity  of  those 
sales. 

Fiuthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  silicon  metal  from  Brazil 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  the  reviewed 
companies  will  be  those  established  in 
the  final  residts  of  this  review:  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  for  all  other 
manufacturers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  will 
continue  to  be  91.06  percent,  the  "all 
others"  rate  established  in  the  LTFV 


investigation,  56  FR  36135  (July  31, 
1991).  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
of  the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  (19  U.S.C.  sections  1675(a)(1)  and 
1677f(i)(l)),  and  19  CFR  351.221. 

Dated:  August  2,  1999. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administralion. 

[FR  Doc.  99-20451  Filed  8-6-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-580-811] 

Hnal  Rasutts  of  Expedited  Sunset 
Review:  Steel  Wire  Rope  From  the 
Republic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  steel  wire  rope 
from  the  Republic  of  Korea. 

SUMMARY:  On  January  4, 1999,  the  U.S. 
Department  of  Commerce  ("the 
Department")  initiated  a  simset  review 
of  the  antidimiping  duty  order  on  steel 
wire  rope  from  the  Republic  of  Korea 
("Korea")  pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  an  adequate  response 
filed  on  behalf  of  a  domestic  interested 
party  and  inadequate  response  bom 
respondent  interested  parties,  the 
Department  conducted  an  expedited 
sunset  review.  As  a  result  of  this  review, 
the  Department  finds  that  revocation  of 
the  antidumping  duty  order  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  at  the  levels 
indicated  in  the  Final  Result  of  Review 
section  of  this  notice. 


FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  St.  &  Constitution  Ave., 
NW,  Washington,  DC  20230;  telephone 
(202) 482-3207  or  (202) 482-1560, 
respectively. 

EFFECTIVE  DATE:  August  9,  1999. 
Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  pr^edures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders.  63  FR 
13516  (March  20, 1998)  {"Sunset 
Regulations").  Guidance  on 
methodological  or  analjrtical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin.  63  FR  18871 
(April  16, 1998)  ("Sunset  Policy 
BulleUn"). 

Scope 

The  product  covered  by  this  order  is 
steel  wire  rope  bom  Korea.  Steel  wire 
rope  encompasses  ropes,  cables,  and 
cordage  of  iron  or  carbon  steel,  other 
than  stranded  wire,  not  fitted  with 
fittings  or  made  up  into  articles,  and  not 
made  up  of  brass-plated  wire.  Imports  of 
these  products  are  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7312.10.9030,  7312.10.9060,  and 
7312.10.9090.  Excluded  from  this 
review  is  stainless  steel  wire  rope,  i.e., 
ropes,  cables  and  cordage  other  than 
stranded  wire,  of  stainless  steel,  not 
fitted  with  fittings  or  made  up  into 
articles,  which  is  classifiable  under  HTS 
subheading  73.12.10.6000.  Although 
HTS~  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  is  dispositive. 

History  of  the  Order 

On  February  23, 1993,  the  Department 
published  in  the  Federal  Register  the 
final  determination  of  sales  at  less  than 
fair  value  on  steel  wire  rope  from  Korea 
(see  58  FR  11029).  In  the  original 
investigation,  three  companies  were 
investigated  and  found  to  be  dumping  at 
the  following  weighted-average 
dumping  margins:  Korean  Iron  &  Steel 
Wire,  Ltd.,  (now  KISWIRE,  Ltd. 
("KIS")).  0.23  percent;  Young  Heung 
Iron  &  Steel  Co.,  Ltd.,  ("YHC"),  0.10 
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pe  r  %nt;  and  Manho  Mfg.,  Ltd. 
("1/  anho"),  1.51  percent.  In  addition  an 
"all  others"  rate  of  1.51  percent  was 
established.  On  March  26,  1993,  the 
Dejbartment's  antidumping  duty  order 
onftteel  wire  rope  from  Korea  was 
pinlished  in  the  Federal  Register  (see 
58  FR  16397).  As  a  result  of  the  de 
minimis  margins,  entries  of  steel  wire 
roi>|e  produced  and  sold  by  KIS  and 
enmes  produced  either  by  YHC  or  Dae 
Heung  Industrial  Co.,  Ltd.  and  sold  by 

were  excluded  from  the 
application  of  the  antidumping  duty 

orobr. 

e  Department  has  conducted 

ral  administrative  reviews  of  this 

dtmiping  duty  order.'  The 

dimiping  duty  order  was 
subsequentlv  revoked  for  Manho  Rope 
Mfo..  Ltd.,  and  Chun  Kee  Steel  &  Wire 
R4Je  Co.,  Ltd.,  effective  March  1, 1996 
(s^  62  FR  17171  (April  9, 1997)).  The 
anUdumping  duty  order  was  revoked  for 
C^img  Woo  Rope  Co.,  Ltd.,  Ssang  Yong 
Cs(tile  Manufacturing  Co.,  Ltd.  and  Simg 
JidCo.,  effective  March  1, 1997  (see  63 
FR  17986  (April  13,  1998)). 

^o  date,  no  duty  absorption  findings 
haj\^  been  made  with  respect  to  this 


1  January  4, 1999,  the  Deptartment 
iated  a  simset  review  of  the 
antidumping  duty  order  on  steel  wire 
rope  from  Korea,  pursuant  to  section 
751:^  (c)  of  the  Act,  as  amended.  On 
Ja^aiy  19. 1999,  the  Department 
received  a  Notice  of  Intent  to  Participate 
from  the  Committee  of  Domestic  Steel 
Wire  Rope  and  Specialty  Cable 
Maiiufacturers  ("the  Committee"), 
within  the  deadline  specified  in 
§  35l.218(d)(l)(i)  of  the  Sunset 
Regulation. 

[9n  Felnxiary  3, 1999,  the  Department 
received  a  complete  substantive 
ree{)onse  irom  die  Committee  within  the 
deadline  specified  in  the  Sunset 
Regulations  under  §351.218(d)(3)(i). 
The  Committee  claimed  interested  party 
status  imder  section  19  U.S.C. 
1Q77(9){C)  and  (F).  The  Conmiittee 


!  Steel  Wire  Rope  from  the  Bepublic  of  Korea; 
FiJftI  Results  of  Antidumping  Duty  Administrative 
R^ew:  60  FR  63499  (December  11, 1995).  Steel 
Wbt  Rope  from  the  Republic  of  Korea:  Final  Results 
of  Antidumping  Duty  Administrative  Review:  61  FR 
55965  (October  30,  1996),  Steel  Wire  Rope  from  the 
Republic  of  Korea:  Final  Results  of  Antidumping 
Duty  Administrative  Review;  62  FR  17171  (April  9, 
199^),  Steel  Wire  Rope  from  the  Republic  of  Korea: 
FiatI  Results  of  Antidumping  Review  and 
Remcation  in  Part  of  Antidumping  Duty  Order:  63 
FFl  t7986  (April  13, 1998);  and  Steel  Wire  Rope 
Frim  the  Republic  of  Korea:  Final  Results  of 
Antidumping  Duty  Administrative  Review  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review,  64  FR  17995  (April  13. 
199p). 


asserts  that  it  was  the  petitioner  in  the 
original  investigation  and  has  actively 
participated  in  the  administrative 
reviews  conducted  by  the  Department 
since  that  time. 

On  February  3, 1999  the  Department 
received  a  substantive  response  fit>m 
respondent,  Kumho  Wire  Rope 
Manufacturer  Co.,  Ltd.  ("Kumho"), 
within  the  30-day  deadline  specified  in 
the  Sunset  Regulations  under 
§  351.218(d)(3)(i).  Kumho  asserts  that  it 
is  a  foreign  manufacturer  and  exporter 
of  the  subject  merchandise  and  is 
therefore,  an  interested  party  within  the 
meaning  of  section  771(9)(A)  of  the  Act. 
Kiunho  asserts  that  it  was  not  a 
participant  in  the  Department's  original 
investigation,  although  it  has 
participated  in  the  four  completed 
administrative  reviews  and  is  currently 
participating  in  the  on-going  fifth 
administrative  review. 

On  February  23,  1999,  the  Department 
informed  the  Commission  that,  on  the 
basis  of  inadequate  response  from 
respondent  interested  parties,  we  were 
conducting  an  expedited  sunset  review 
of  this  order  consistent  with  19  CFR 
351.218(e)(l)(ii)(C){2).  (See  Letter  to 
Lynn  Featherstone,  Director,  Office  of 
Investigations  from  Barbara  E.  Tillman, 
Director  for  Policy  and  Analysis.)  On 
March  12. 1999.  we  extended  the 
deadline  for  filing  comments  on  our 
adequacy  determination.  On  March  18, 
1999.  we  received  comments  from 
Kumho  and  the  Committee  regarding 
our  adequacy  determination.  The 
Department  determined  on  May  7, 1999. 
that  the  sunset  review  of  the 
antidumping  duty  order  on  steel  wire 
rope  from  Korea  is  extraordinarily 
complicated.  In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act.  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e..  an 
order  in  effect  on  January  1, 1995).  (See 
section  751(c)(6)(C)  of  the  Act.) 
Therefore,  the  Diepartment  extended  the 
time  limit  for  completion  of  the  final 
results  of  this  review  until  not  later  than 
August  2. 1999,  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.  ^ 

Adequacy 

Kumho  argues  that  despite  the  fact 
that  it  accoimts  for  significantly  less 
than  50  percent  of  total  imports  from 
Korea  of  steel  wire  rope,  Kumho 
accounts  for  significantly  more  than  50 
percent  of  covered  merchandise.  Kumho 
asserts  that  the  Department  failed  to 
consider  that  seven  of  the  largest 


producers/exporters  have  already  been 
excluded  from  the  order.  As  a  result, 
total  import  statistics  overstate  the 
volume  and  value  of  imports  of  subject 
merchandise. 

In  its  comments,  the  Committee 
agrees  with  the  Department's  original 
adequacy  determination.  The 
Committee  argues  that  the  Department's 
calcidation  of  adequacy  is  correcUy 
based  on  total  imports  of  steel  wire  rope 
from  Korea.  The  Committee  asserts  that 
companies  that  were  excluded  from  the 
order,  or  for  which  the  order  has  been 
revoked,  may  be  brought  back  within 
the  scope  of  the  order  if  they  were 
subsequently  foimd  to  be  selling  at  less 
than  fair  value  (or  below  normal  value] 
so  long  as  the  order  continues  to  exist. 

The  Department  continues  to  find  that 
Kumho  s  response  does  not  form  an 
adequate  basis  for  conductiog  a  full 
review,  i.e..  because  Kumho  does  not 
account  for  enough  of  the  total  exports 
of  subject  merchandise  (see  19  CFR 
351.218(e)(l)(ii)(A)).  However,  we 
disagree  with  the  Committee  that  the 
determination  should  be  based  on  total 
imports  of  steel  wire  rope  from  Korea. 
We  agree  with  Kumho  that  the  total 
value  of  imports  used  in  our 
determination  of  adequacy  shoidd  not 
include  imports  from  revoked  or 
excluded  companies.  The  U.S.  Customs 
Service,  in  its  annual  reports  to 
Congress  on  the  administration  of  the 
antidumping  and  countervailing  duty, 
reports  the  value  of  entries  subject  to 
orders  on  an  order-specific  basis.  ^  As 
noted  above,  on  May  12. 1997,  the  order 
was  revoked  with  respect  to  two 
companies  and  on  April  13,  1998,  the 
order  was  revoked  with  respect  to  an 
additional  three  companies.  Therefore, 
the  value  of  imports  reported  by 
Customs  for  the  fiscal  years  1993 
through  1997  include  the  value  of 
imports  from  companies  for  which  the 
order  has  been  revoked.  The  fiscal  year 
1998  import  values  reported  by  Customs 
would,  however,  include  only  half-year 
imports  from  the  three  companies  for 
which  revocation  notice  was  published 
in  April  1998.  We  note  that  the  value  of 
imports  on  which  Customs  was 
collecting  antidumping  duty  deposits  in 
fiscal  1998  (approximately  S16  million) 
declined  by  approximately  five  million 
dollars  from  the  value  in  fiscal  1997 
(approximately  $21  million).  We 
therefore  considered  that  decline  could 
be  attributed  to  the  April  1998 
revocation  of  the  order  with  respect  to 
three  companies.  We  doubled  the  five 


2  See  Steel  Wire  Rope  From  Japan,  et.  al.: 
Extension  of  Time  Limit  for  Final  Results  ofFive- 
Year  Reviews.  64  FR  24573  (May  7, 1999). 


*  As  reported  in  Kumho's  substantive  response, 
exhibit  2.  As  a  courtesy  we  make  these  statistics 
available  to  the  public  on  the  Import 
Administration  sunset  website  at  "http:// 
wvrw.ita.docgov/import — admin/records/sunset". 
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million  dollar  decline  to  take  into 
account  full  year  imports  from  the  three 
companies  for  which  the  order  was 
revoked  in  1998,  and.  therefore, 
determine  that  entries  subject  to  the 
order  during  fiscal  1998  were 
approximately  $10  million.  Comparing 
the  value  of  Kumho's  exports  *  and  the 
estimated  value  of  imports  subject  to  the 
antidumpiag  duty  order  on  steel  wire 
rope  from  Korea  in  fiscal  1998,  we 
continue  to  find  that  Kumho  accoimted 
for  significantly  less  than  50  percent  of 
the  value  of  imports  of  subject 
merchandise. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dimiping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  aftm  the  issuance 
of  the  antidumping  order  and  it  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  likely  to 
prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dtmiping  and  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
the  parties'  comments  with  respect  to 
the  continuation  or  recurrence  of 
dumping  and  the  magnitude  of  the 
margin  are  addressed  within  the 
respective  sections  below. 

Contianation  or  Recnrrence  of 

tlmnpiiig 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Roimd  Agreements  Act 
("URAA").  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316.  vol.  1  (1994).  the 
House  Report.  H.R.  Rep.  No.  103-826. 
pt.  1  (1994).  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994).  the 
Department  issued  its  Sunset  Policy 
Biuletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  basis  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  {see 
section  II.A.2).  In  addition,  the 


*  As  reported  in  Kumho's  substantive  response, 
exhibit  2. 


Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  reciurence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3). 
In  its  substantive  response,  the 
Committee  argues  that  revocation  of  the 
antidiunping  duty  order  of  the  subject 
merchandise  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
The  Committee  asserts  that  as  many  as 
20  companies  remain  subject  to  the 
order.  Further,  the  Committee  argues 
that  most  of  these  companies  have  failed 
to  respond  to  the  Department's 
questionnaires  in  any  of  the 
administrative  reviews  to  which  they 
were  subject.  In  addition,  the  Committee 
argues  that  most  of  the  Korean 
companies  that  are  presently  subject  to 
the  order  have  been  assigned  dumping 
margins  based  on  the  best  information 
available  (or  facts  otherwise  available). 
Because  the  Department  assigned 
diunping  margins  to  these  non- 
responding  companies,  the  Committee 
argues  that,  in  the  instant  proceeding, 
the  Department  must  assume  that  these 
companies  will  continue  to  sell  at 
diunped  prices  if  the  order  is  revoked. 
Additionally,  the  Committee  argues 
that  Korea  is  by  far  the  largest  foreign 
supplier  of  carbon  steel  wire  rope  to  the 
U.S.  market.  Specifically,  based  on  U.S. 
Department  of  Commerce.  Bureau  of  the 
Census.  Report  IM  146.  the  Committee 
asserts  that  for  the  period  January 
through  November  1998,  imports  frt>m 
Korea  accounted  for  nearly  48  percent  of 
the  total  imports  of  carbon  steel  wire 
rope.  The  Committee  further  asserts  that 
the  companies  that  remain  subject  to  the 
order  account  for  upwards  of  one  third 
of  the  total  volume  of  carbon  steel  wore 
rope  imports  from  Korea. 

The  Committee  notes  that  the  Korean 
won  appreciated  24  percent  against  the 
U.S.  dollar  between  the  beginning  of  the 
second  quarter  of  1998  and  the  present, 
and  argues  that  current  exchange  rate 
trends  give  rise  to  the  probability  that 
revocation  of  the  order  is  likely  lead  to 
continuation  or  recurrence  of  dumping. 
The  Committee  argues  that  the  marked 
appreciation  of  the  Korean  won  over  the 
past  several  months  makes  it  likely  that 
Korean  companies  will  sell  subject 
merchandise  in  the  United  States  at 
dtunped  prices  since  the  strengthening 
won  will  make  home  market  prices  in 
Korea  higher  relative  to  U.S.  prices. 


Using  import  voliune  and  value 
statistics,  the  Committee  asserts  that 
over  the  past  several  months  the  average 
unit  value  of  imports  frt>m  Korea 
classified  under  one  of  the  covered 
HTSUS  item  numbers  has  decreased 
from  $1,020  per  net  ton  in  January  1998 
to  $818  per  net  ton  in  November  1998. 
In  its  substantive  response,  Kumho 
argues  that  revocation  of  the  order 
would  not  likely  lead  to  a  recurrence  of 
material  injiuy  or  dumping.  Kimiho 
asserts  that  it  is  the  only  Korean 
company  subject  to  the  order  actively 
shipping  steel  wire  rope  to  the  United 
States  and  it  has  never  been  found  to 
sell  the  subject  merchandise  at  less  than 
fair  value.  Kumho  further  argues  that 
since  the  major  Korean  wire  rope 
companies  have  already  been  excluded 
frtim  the  order,  and  Kuinho  has  never 
been  found  to  be  dumping,  there  are  no 
grounds  to  believe  that  revocation 
would  likely  to  lead  to  a  continuation  of 
injury  or  a  reciurence  of  dumping. 
Additionally,  Kumho  argues  that  there 
is  no  evidence  that  any  other  Korean 
company  subject  to  the  order  is  actively 
shipping  subject  merchandise  or. 
indeed,  would  be  likely  to  ship  subject 
merchandise  in  the  event  of  revocation. 
Kumho  argues  that,  of  the  19  companies 
(including  Kiunho)  for  which 
petitioners  requested  administrative 
reviews  in  Maxt:h  1998,  three  had 
previously  been  excluded  from  the 
order,  five  did  not  ship  subject 
merchandise,  four  had  gone  out  of 
business,  and  Kumho  responded.  While 
the  remaining  six  companies  did  not 
respond  to  the  Department's 
questionnaire.  Kuinho  asserts  that  two 
had  ceased  operations,  two  had  no 
shipments  to  the  United  States,  and  one 
had  only  one  shipment  to  the  United 
States  and  is  not  actively  producing  and 
shipping  subject  morchandise  to  the 
United  States.  As  to  the  sixth  company, 
Kiunho  asserts  that  it  has  no  reason  to 
believe  that  this  company  has  ever 
shipped  subject  merchandise  to  the     ~ 
United  States.  In  conclusion,  Kumho 
argues  that  it  is  the  only  company  that 
would  be  affected  by  the  revocation  of 
the  order. 

In  its  rebuttal  comments  the 
Committee  argues  that  Kumho's 
assertion  that  it  is  the  only  exporter  of 
steel  wire  rope  from  Korea  still  subject 
to  the  order  is  mere  conjecture.  The 
Conunittee  asserts  that  Kumho  would 
like  the  Department  to  believe  that 
Kumho  is  the  only  company  subject  to 
the  order  because,  under  the  sunset 
mechanism,  an  order  cannot  be  revoked 
on  a  company-specific  basis.  The 
Committee  argues  that,  during  the  fifth 
administrative  review,  the  Department 
foimd  that  both  Kwangshin  Rope  and 
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igsan  Special  Steel  Processing 
pped  subject  merchandise  to  the 
ted  States.  In  addition,  the 
Cbmmittee  argues  that  the  Department 
iphed  adverse  facts  available  to  foiu: 
aaiditional  Korean  companies  that 
received,  but  did  not  respond  to  the 
D  Apartment's  questionnaire.  Thus  the 
nunittee  concludes  that  the 
ipartment  must  find  at  least  seven 
rean  companies  remain  subject  to  the 
older.  Further,  the  Committee  argues 
tliat  the  fact  that  some  companies  did 
nc^  ship  subject  merchandise  during  the 
niOst  recent  administrative  review,  or 
dlQclared  bankruptcy,  does  not  mean 
tl^iitt  these  companies  cannot  or  will  not 
ag^  sell  subject  merchandise  to  the 
I  iited  States. 

Finally,  the  Committee  argues  that  a 
z  JTo  or  de  minimis  damping  margin 
splall  not  by  itself  require  the 
Dapartment  to  determine  that  revocation 
of! the  order  would  not  likely  lead  to 

nation  or  recurrence  of  dumping, 
ither,  in  many  instances,  a  zero  or  de 
i^^nimis  diunping  margin  is  likely  a 
lUt  of  the  antidumping  duty  oider. 
erefore,  the  Committee  submits  that 
recent  zero  and  de  minimis  margins 
a  testament  to  the  remedial  piupose 
the  antidiunping  duty  order. 
I  |[n  its  rebuttal  comments  Kumho 
argues  that  the  Committee's  assertion 
t^t  several  Korean  companies  remain 
subject  to  the  order  is  not  supported  by 
a^y  evidence  whatsoever  in  the  history 
olflthis  case.  With  respect  to  the  two 
companies  identified  by  the  Committee 
as!  having  exported  during  the  most 
rebent  completed  administrative  review, 
kumho  argues  that  in  the  preliminary 
determination  of  that  administrative 
review,  the  Department  found  that 
S^ngsan  had  sold  a  quantity  of 

rchandise  purchased  from  another 
ii|oducer  and  that  Kwangshin  had  some 
ipments  diuing  the  period  of  review. 
~  o  asserts  that  with  respect  to  the 
aining  companies  that  have  recently 
lived  adverse  facts  available  margins, 
Committee  has  not  provided  any 
idence  that  these  companies  actually 
eptist,  that  they  produce  subject 
imBrchandise,  that  they  ship 
imBrchandise,  or  that  they  would  ship 
irchandise  in  the  event  of  revocation. 

o  argues  that  it  would  be  wrong 
the  Department  to  place  on  Kumho 
affirmative  burden  of  establishing 
t  the  companies  named  in  the 

Jbmmittee's  requests  for  administrative 
kriews  do  not  ship  to  the  United  States, 
umbo  further  argues  that,  given  that 
I  Department's  role  in  the  sunset 
iew  process  is  to  determine  whether 
1  unping  margins  would  exist  in  the 
ent  of  revocation,  such  a 
l4termination  must  be  based  on  actual 


and  projected  shipments  rather  than 
conjecture  or  automatic  inferences 
regarding  companies  that  may  not  even 
exist. 

Additionally,  with  respect  to  the 
Committee's  argiunents  related  to 
exchange  rates,  Kumho  asserts  that  the 
Committee  ignores  the  fact  that  Kimiho 
and  other  respondents  were  nonetheless 
found  to  be  selling  at  zero  or  de  minimis 
diunping  margins  in  the  Department's 
recent  administrative  reviews.  Finally, 
Kumho  argues  that  the  Committee's 
reliance  on  import  statistics  is 
misplaced.  Specifically,  Kumho  asserts 
that  its  exports  enter  the  United  States 
under  a  different  HTSUS  item  number 
than  that  relied  on  by  the  Committee 
and,  that  the  unit  values  for  the  HT^US 
item  number  imder  which  Kumho 
imports  have  remained  relatively  stable. 

m  compliance  with  section  752(c)  of 
the  Act,  the  Department  examined  the 
volume  of  imports  before  and  after  the 
issuance  of  the  antidiunping  duty  order 
on  steel  wire  rope  &t)m  Korea.  Import 
data  provided  by  Kumho,  for  the  period 
covering  1992  through  1998,  and 
confirmed  by  the  Department's  U.S. 
Census  data,  demonstrate  that  imports 
of  steel  wire  rope  from  Korea  have 
remained  relatively  steady. 

As  discussed  in  section  n.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64, 
existence  of  dumping  margins  after  the 
order  is  highly  probative  of  the 
likelihood  of  continuation  or  reciurence 
of  diunping.  If  companies  continue  to 
diunp  with  the  discipline  of  an  order  in 
place,  the  Department  may  reasonably 
infer  that  dumping  would  continue  if 
the  discipline  of  the  order  were 
removed. 

In  the  instant  proceeding,  although 
the  order  has  been  revoked  with  respect 
to  imports  from  several  Korean 
producers/exporters  of  steel  wire  rope, 
and  Kiunho  has  maintained  a  zero  or  de 
minimis  margin  in  each  of  the  four 
completed  administrative  reviews, 
deposit  rates  above  de  minimis  continue 
in  effect  for  several  producers/exporters 
of  steel  wire  rope  frtim  Korea.  Therefore, 
given  that  dumping  has  continued  over 
the  life  of  the  order,  the  Department 
determines  that  dumping  is  likely  to 
continue  if  the  order  were  revoked. 

Because  the  Department  has  based 
this  determination  on  the  fact  that 
diunping  continued  at  levels  above  de 
minimis,  we  have  not  addressed  the 
Committee's  and  Kumho 's  arguments 
concerning  factors  other  than  previously 
cialculated  margins  and  import  volumes. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  consistent  with 


the  SAA  and  House  Report,  the 
Department  normally  will  provide  to  the 
Commission  a  margin  from  the  ^ 

investigation  because  that  is  the  only 
calciUated  rate  that  reflects  the  behavior 
or  exporters  without  the  discipline  of  an 
order  in  place.  Fiuther,  for  companies 
not  specifically  investigated,  or  for 
companies  that  did  not  begin  shipping 
imtil  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation.  (See  section 
n.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  (See  sections  n.B.2  and 
3  of  the  Sunset  Policy  Bulletin.] 

The  Committee  argues  that,  in  this 
case,  where  the  Department  has  applied 
adverse  facts  available  to  uncooperative 
respondents  in  a  recent  administrative 
review  (1996/1997  review  (see  63  FR 
17986  (April  13.  1998)),  the  use  of  the 
more  recently  calculated  margin  is 
appropriate.  As  it  did  in  the  fifth 
administrative  review,  however,  the 
Committee  asserts  that  rate  is  likely  to 
be  much  higher. 

Kumho  argues  that  the  magnitude  of 
the  margin  likely  to  prevail  is  zero. 
Kumho  asserts  that  its  margin  has  been 
de  minimis  for  five  consecutive 
administrative  reviews.  Therefore, 
Kiunho  argues  that  there  is  no 
reasonable  basis  to  conclude  that  the 
dumping  margin  would  increase  in  the 
event  of  revocation  of  the  order. 

The  Department  disagrees  with  the 
Committee's  argument  that  we  should 
select  the  margin  from  the  most  recently 
completed  administrative  review  as  the 
margin  likely  to  prevail  if  the  order  is 
revoked.  As  noted  above,  the 
Department  normally  will  provide  a 
margin  bom  the  original  investigation 
because  that  is  the  rate  that  reflects  the 
behavior  of  exporters  absent  the 
discipline  of  the  order.  The  Sunset 
Policy  Bulletin  suggests  that  the 
Department  select,  as  one  alternative,  a 
recently  calculated  rate,  in  cases  where 
companies  choose  to  increase  dumping 
in  order  to  maintain  or  increase  market 
share.  However,  in  the  instant  case,  the 
Committee  did  not  argue  or  provide 
evidence  that  the  uncooperative 
exporters  from  the  administrative 
reviews  have  increased  dumping  in 
order  to  maintain  or  increase  market 
share.  Review  of  import  statistics 
complied  from  tariff  and  trade  data  from 
the  U.S.  Department  of  Commerce,  the 
U.S.  Treasury,  and  the  Commission 
demonstrate  that  imports  of  steel  wire 
Tope  from  Korea  have  remained 
relatively  stable  over  the  life  of  the 
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order.  Therefore,  we  find  no  reason  to 
deviate  from  our  policy  of  selecting 
margins  from  the  original  investigation 
as  probative  of  the  behavior  of  absent 
the  discipline  of  the  order. 

With  respect  to  the  magnitude  of  the 
margin  likely  to  prevail  on  exports  by 
Kumho.  we  agree  with  Ktunho. 
Although  Kumho  was  not  a  participant 
in  the  original  investigation,  Kumho  has 
participated  in  each  of  the 
administrative  reviews  of  this  order 
conducted  by  the  Department.  In  each 
review,  Kiunho  received  a  zero  or  de 
minimis  margin.  Although  we 
acknowledge  the  Committee's  assertion 
that  the  discipline  of  an  order  will,  in 
many  instances,  lead  to  a  zero  or  de 
minimis  margin,  we  are  not  persuaded 
that  Kmnho  is  likely  to  begin  diunping 
were  the  order  revoked. 

Based  on  the  above  analysis,  we  will 
report  to  the  Commission  the  margins 
indicated  in  the  Final  Results  of  the 
Review  section  of  this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  order  would  be  likely  to 
lead  to  continuation  or  rectirrence  of 
dumping  at  the  margins  listed  below: 


Manufacturers/exporters 

Margin 
(percent) 

Kumho  Wire  Rope  Manufac- 
turer Co..  Ltd 

All  Korean  Manufacturers/Ex- 
porters   

0 
1.51 

In  addition,  as  noted  above,  entries  of 
steel  wire  rope  produced  and  sold  by 
Korean  fron  &  Steel  Wire,  Ltd.  (KIS) 
were  excluded  fronl  the  scope  of  the 
order,  as  were  entries  produced  by 
either  Young  Heimg  Iron  &  Steel  Co., 
Ltd.,  (YHC)  or  Dae  Heung  Industrial  Co., 
Ltd.  and  sold  by  YHC.  Finally,  the  order 
has  been  revoked  with  respect  to  Manho 
Rope  M^.,  Ltd.;  Chun  Kee  Steel  &  Wire 
Rope  Co.,  Ltd.;  Chung  Woo  Rope  Co.. 
Ltd.;  Ssang  Yong  Cable  Manufacturing 
Co..  Ltd.;  and  Sung  Jin  Co. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  19  CFR  351.305  of  the 
Department's  regulation.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  sanctionable 
violation. 


This  five-year  ("simset")  review  and 
notice  are  published  in  accordance  with 
sections  751(c)  and  777(i)(l)  of  the  Act. 

Dated:  August  2,  1999. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99^20452  Filed  8-&-99:  8:45  am) 

BILLING  COOE  3610-OS-P 

DEPARTMENT  OF  COMMERCE 
Intematlonai  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
Certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA "), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Adniinistration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATK)N:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  frt>m  state  and  federal 
government  antitrust  actions  and  bom 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
conunents  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 


copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington, 
E)C  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosiue  under 
the  Freedom  of  Information  Act  (5 
U.S.C. '^52).  However,  nonconfidential 
versions  of  the  comments  will  be  made 
available  to  the  applicant  if  necessary 
for  determining  whether  or  not  to  issue 
the  Certificate.  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  87-14A04." 

The  Association  for  Manufacturing 
Technology's  ("AMT")  original 
Certificate  was  issued  on  May  19. 1987 
(52  FR  19371,  May  22, 1987)  and 
previously  amended  on  December  11, 
1987  (52  FR  48454,  December  22, 1987); 
January  3.  1989  (54  FR  837,  January  10. 
1989);  April  20.  1989  (54  FR  19427.  May 
5. 1989):  May  31. 1989  (54  FR  24931. 
June  12,  1989);  May  29,  1990  (55  FR 
23576.  June  11. 1990);  June  7, 1991  (56 
FR  28140,  June  19. 1991);  November  27, 
1991  (56  FR  63932.  December  6. 1991); 
July  20. 1992  (57  FR  33319.  July  28. 
1992);  May  10,  1994  (59  FR  25614.  May 
17. 1994);  December  1. 1995  (61  FR 
13152.  March  26. 199§);  October  11, 
1996  (61  FR  55616.  October  28. 1996; 
May  6.  1998  (63  FR  31738.  June  10. 
1998);  and  November  10. 1998  (63  FR 
63909.  November  17, 1999).  A  summary 
of  the  application  for  an  amendment 
follows. 

Summary  of  the  Application 

Applicant:  AMT— The  Association 
For  Manufacturing  Technology.  7901 
Westpark  Drive.  McLean.  Virginia 
22102-4269. 

Contact:  Cara  Maggioni.  Legal 
Counsel,  Telephone:  (202)  662-6000. 

Application  No.:  87-14A04. 

Date  Deemed  Submitted:  August  2. 
1999. 

Proposed  Amendment:  AMT  seeks  to 
amend  its  Certificate  to: 

1.  Add  the  following  companies  as 
new  "Members"  of  the  Certificate 
within  the  meaning  of  section  325.2(1) 
of  the  Regulations  (15  CFR  325.2(1)):  Ex- 
Cell-O  Machine  Tools,  Inc.,  Sterling 
Heights,  MI;  HYD-MECH  Inc. .  Pueblo, 
CO;  Fryer  Machine  Systems,  Paterson, 
NJ;  Denford  Machine  Tools  USA,  fac, 
Medina,  OH;  and  Flow  International 
Corporation,  Kent,  WA; 

2.  Delete  "The  Dunham  Tool  Company, 
Inc.;  Excel/Control;  Goldcrown 
Machinery;  Hypneumat  Inc.;  TTie  J.L. 
Wickham  Co.,  Inc.;  Oliver  Machinery 
Co.;  Perfecto  Industries,  Inc.;  Lynn 


I  lectronics  Corporation;  Nacto/Carlton 
I  >.P.;  Durant  Tool  Company;  and 
Williams,  White  &  Co.  as  "Members"  of 
the  Certificate;  and 

3.  Change  the  listing  of  the  company 
name  for  the  current  "Members"  cited 
i  a  this  paragraph  to  the  new  listing  cited 
ia  parentheses  as  follows:  Saginaw 
1  ilachine  Systems,  Inc.  (SMS  Group 
mcorporated);  and  Cinciimati  Milacron 
( Vlilacron,  Inc.). 

Dated:  August  4. 1999. 
1  iforton  Schnabel, 

J  hrector.  Office  of  Export  Trading  Company 
i  iffairs. 

I FR  Doc.  99-20462  Filed  8-6-99;  8:45  am] 
I ILUNQ  CODE  3S10-OR-P 


>EPARTMENT  OF  COMMERCE 

il  Trade  Administration 
I  of  Showcase  Exhibit  of  U.S. 

IiGENCY:  DOC,  International  Trade 
administration. 

ACTION:  Notice  of  showcase  exhibit  of 
.8.  exports. 


ATES:  August  9.  1999. 
MMARY:  The  International  Trade 
Administration  ("ITA")  of  the 
t)epartment  of  Commerce  announces  an 

Exhibition  focusing  on  the  importance 
f  U.S.  exports  relating  to  biotechnology 
roducts  and  services.  The  exhibition 
'  vill  showcase  U.S.  biotechnology 
( (xports  by  displaying  successfully 
ixported  products  and  services  at  ITA 
leadquarters  in  Washington,  DC,  to 
lighlight  the  benefits  of  exporting  and 
'  he  impact  of  these  exports  on  the  U.S. 
onomy.  Companies  and  trade 
sociations  are  encouraged  to  express 
iterest  in  providing  exhibit  material, 
he  exhibition  will  be  coordinated 
hrough  the  Chemicals,  Pharmaceuticals 
md  Biotechnology  Division. 
'OR  FURTHER  INFORMATION  CONTACT:  Ms. 
Emily  Arakaki,  Chemicals, 
pharmaceuticals  and  Biotechnology 
pivision;  U.S.  Department  of 
pommerce/ITA;  Room  4053; 
Washington,  DC  20230;  Telephone  (202) 
482-0130;  fax  (202)  482-2565;  e-mail: 

''emily arakaki@ita.doc.gov". 

SUPPLEyENTARY  MFORMATION: 
Background:  ITA  is  showcasing  U.S. 
I  jxports  by  exhibiting  successfully 
ixported  products  and  services  at  its 
leadquarters  in  Washington,  DC,  to 
lighlight  the  benefits  of  exporting  and 
he  impact  of  exports  on  the  U.S. 
economy.  The  exhibit,  which  represents 
I  series  of  industries  and  a  variety  of 
companies,  is  located  in  the  Office  of 
he  Under  Secretary  for  International 


Trade.  The  exhibit  is  rotated 
approximately  every  four  months. 

The  next  sector  to  be  displayed  is  the 
biotechnology  sector.  Companies  and 
trade  associations  in  this  sector  are 
encouraged  to  express  interest  in 
showcasing  their  exports  of  goods  and/ 
or  services  by  contacting  ITA  through 
the  individual  listed  above.  Displayed 
items  may  include  three-dimensional 
models,  illustrations,  in  addition  to 
samples  of  actual  U.S.  products  that  are 
being  successfully  exported. 

Extensive  shelf-,  wall-  and  floor-space 
are  available  in  this  large,  executive- 
style  office. 

Selection  Process:  Items  will  be 
selected  for  exhibition  on  the  basis  of 
the  following  factors: 

(1)  Items  must  be  produced  in,  or 
representative  of  services  exported  from, 
the  United  States  and  have  at  least  a 
51%  U.S.  content,  including  materials, 
equipment  and  labor  (in  the  case  of 
large  development  projects,  the 
applicant  should  identify  substantial  ' 
U.S.  products  or  services  into  the 
completed  project).  To  highlight  the 
impact  of  exports  on  small  businesses, 
items  will  also  be  considered  that  are 
produced  by  U.S.  companies  that  do  not 
directly  export  but  rather  whose  goods 
or  services  are  incorporated  into  another 
company's  for  export. 

(2)  The  items  must  relate  to  the  ^ 
industry  selected  by  ITA  and  be  suiffible 
for  exhibition  in  a  limited  space. 

(3)  The  company  must  not  be  owned 
or  controlled,  indirectly  or  directly,  by 
a  foreign  government. 

(4)  Items  chosen  should  reflect 
diversity  of  company  size,  location, 
demographics,  and  traditional  under- 
representation  in  business. 

Other  conditions:  Displayed  items 
will  be  considered  loans  to  the 
Department.  Companies  will  be 
responsible  for  shipment  of  the  item  to 
and  fi-om  the  Commerce  Department,  for 
obtaining  appropriate  insurance,  and  for 
all  related  costs. 

Time  Frame  for  Applications: 
Expressions  of  interest  from  the 
biotechnology  sector  should  be  received 
by  September  1, 1999.  Expressions  of 
interest  should  be  sent  to  the  ITA 
official  identified  above. 

A  Federal  Register  notice  will  be 
published  subsequently  to  annoimce  the 
next  sector  to  be  highlighted. 

Authority:  15  U.S.C.  1512. 
Dated:  August  2, 1999. 
Ambassador  David  L.  Aaron, 

Under  Secretary  for  International  Trade. 
(FR  Doc.  99-20395  Filed  ft-«-99;  8:45  am] 

BIUMO  CODE  3S10-2S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  072699E] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Issuance  of  permits  (1194, 1205, 
1218)  and  modifications  to  existing 
permits  (1056,  1126,  1131). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  permits  for  takes  of 
endangered  and  threatened  species  for 
the  purposes  of  scientific  research  and/ 
or  enhancement  to:  Fish  Ecology 
Division,  Northwest  Fisheries  Science 
Center.  NMFS  at  Seattle,  WA 
(NWFSC)(1194),  Oregon  Department  of. 
Environmental  Quality  (ODEQ)  (1205). 
and  Washington  Department  of  Fish  and 
Wildlife  (WDFW)  (1218).  Notice  is  also 
given  that  NMFS  has  issued 
modifications  to  scientific  research 
permits  to:  NWFSC  (1056),  WDFW    • 
(1126),  and  the  Port  of  Portland  at 
Portland.  OR  (POP)  (1131). 
ADDRESSES:  The  applications  and 
related  dociunents  are  available  for 
review  in  the  following  office,  by 
appointment: 

Protected  Resources  Division,  F/ 
NW03,  525  NE  Oregon  Street,  Suite 
500,  Portland,  OR  97232-4169  (503- 
230-5400). 

All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources,  F/PR3,  NMFS, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT: 

For  permits  1056,  1126,  1131,  1194: 
Leslie  Schaeffer,  Portland,  OR  (503- 
230-5433). 

For  permits  1205, 1218:  Tom 
Lichatowich,  Portland,  OR  (503-230- 
5438). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are  - 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
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permits.  Pennits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

All  statements  and  opinions 
contained  in  the  permit  action 
siunmaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
ofNNfFS. 

Species  Covered  in  this  Notice 

The  following  species  and 
evolutionarily  significant  units  (ESU's) 
are  covered  in  this  notice: 

Chinook  salmon  (Oncorhynchus 
tshawytscha):  threatened  Snake  River 
(SnR)  Ml,  threatened  SnR  spring/ 
summer,  endangered  upper  Colimibia 
River  (UCR)  spring. 

Coho  salmon  (O.  kisutch):  threatened 
Southern  Oregon/Northern  California 
Coast  (SONCC). 

Cutthroat  trout  (Q  clarki  clarid): 
endangered  Umpqua  River  (UmR). 

Sockeye  salmon  (O.  neAa): 
endangered  SnR. 

Steemead  trout  (O.  mykiss): 
endangered  UCR. 

Pennits  Issued 

Notice  was  published  on 
February  11,  1999  (64  FR  6880),  that 
NWFSC  applied  for  a  4-year  scientific 
research  permit.  Permit  1194  was  issued 
on  July  23, 1999,  authorizing  take  of  the 
ESA-listed  species  associated  with  an 
evaluation  of  passive  integrated 
transponder  (PIT)  tag  interrogation 
systems  at  Bonneville  Dam  on  the  lower 
Colimibia  River  in  the  Pacific 
Northwest.  The  objectives  of  the  study 
are  to  evaluate  the  ability  of  the 
prototype  PIT-tag  detection  systems  to 
detect  PIT-tagged  adult  salmon  passing 
through  the  facility,  and  evaluate  the 
effects  of  the  detection  system  on  adult 
behavior  as  they  approach  and  pass 
through  the  system.  Indirect  mortalities 
of  ESA-listed  adult  fish  are  authorized. 
Permit  1194  expires  on 
December  31,  2003. 

Notice  was  published  on  March  25. 
1999  (64  FR  14432).  that  ODFQ  applied 
for  a  4-year  scientific  research  permit. 
Permit  1205  was  issued  on  June  16, 
1999,  authorizing  take  of  listed  species. 
ODEQ  is  authorized  annual  direct  takes 
of  juvenile  SONCC  coho  salmon  and 
adult  and  juvenile  UmR  cutthroat  trout 
associated  with  water  quality 
assessment  studies  in  southwestern 
Oregon.  ODEQ  will  captiu«  ESA-listed 
fish  in  the  Rogue  and  Umpqua  River 
Basins  with  backpack  electrofishing 
equipment,  anesthetize  them,  collect 
biological  information,  allow  them  to 
recover  fi-om  the  anesthetic  and  release 
them.  Data  collected  from  these  studies 


will  be  used  in  assessing  the 
productivity  status  of  these  streams  and 
the  effectiveness  of  measures  being 
taken  to  restore  fish  populations.  Permit 
1205  expires  December  31,  2002. 

Notice  was  published  on  April  21, 
1999  (64  FR  19515).  that  WDFW  applied 
for  a  5-year  scientific  research  permit. 
Permit  1218  was  issued  on  July  23, 
1999,  authorizing  take  of  listed  species. 
WDFW  is  authorized  annual  direct  takes 
of  adult  and  juvenile,  nattually 
produced  and  artificially  propagated, 
UCR  steelhead  associated  with  two 
research  studies  in  the  upper  Columbia 
River  in  Washington.  Information  from 
the  studies  will  be  used  to  verify  the 
spawning  regime,  migratory  behavior, 
and  exact  stock  of  steelhead  in  the 
Hanford  Reach  and  upper  river 
watersheds  above  Priest  Rapids  Dam. 
This  information  will  be  valuable  in 
developing  future  recovery  plans  for 
that  section  of  the  Columbia  River.,  In 
Study  1 ,  adult  steelhead  will  be 
captured  by  angling,  anesthetized, 
sampled  for  biological  data,  sampled  for 
tissues,  allowed  to  recover  bom 
anesthetic  and  released.  Eggs  and  alevin 
steelhead  will  be  collected  by 
excavating  redds  and  sacrificed  for 
genetic  analysis.  Steelhead  fry  will  be 
collected  with  seines,  sampled  for 
biological  data,  sampled  for  tissues,  and 
released.  In  Study  2,  ESA-listed  adult 
steelhead  will  be  captured  at  Priest 
Rapids  Dam,  tagged  with 
radiotransmitters,  released,  and  tracked 
electronically  as  they  migrate  upstream. 
Permit  1218  expires  December  31,  2003. 

Modifications  Issued 

Notice  was  published  on 
April  30,  1999  (64  FR  23281),  that 
NWFSC  applied  for  a  modification  to 
scientific  research  permit  1056. 
Modification  2  to  permit  1056  was 
issued  on  July  23, 1999,  authorizing  the 
take  of  ESA-listed  species.  Modification 
2  authorizes  annual  takes  of  adult  and 
juvenile,  nattu^ly  produced  and 
artificially  propagated,  SnR  spring/ 
summer  chinook  salmon  associated 
with  two  studies  designed  to  monitor 
wild  salmon  smolt  migration  timing, 
genetic  change,  and  population 
structure  over  time.  For  Modification  2, 
NWFSC  is  authorized  to  take  adult  SnR 
spring/summer  chinook  salmon 
carcasses  and  to  increase  the  annual 
take  of  juvenile,  artificially-propagated. 
SnR  spring/summer  chinook  salmon  for 
study  2.  Also  for  modification  2. 
NWFSC  is  authorized  to  add  rotary 
screw  traps  as  a  capture  method. 
Modification  2  is  valid  for  the  duration 
of  the  permit,  which  expires  on 
December  31,  2001. 


-Modification  1  to  permit  1126  was 
issued  on  Jime  25, 1999,  authorizing 
take  of  the  ESA-listed  species. 
Modification  1  authorizes  WDFW  to 
collect  tissue  samples  and  biological 
information  from  carcasses  during 
spawning  ground  surveys  and 
snorkeling  activities.  Modification  1  is 
valid  for  the  duration  of  the  permit, 
which  expires  on  December  31,  2002. 

Notice  was  published  on 
March  25,  1999  (64  FR  14432),  that 
POP  applied  for  a  modification  to 
scientific  research  permit  1131. 
Modification  1  to  permit  1131  was 
issued  on  July  23, 1999,  authorizing  take 
of  the  ESA-listed  species.  Modification 
1  authorizes  an  increase  in  the  annual 
take  of  juvenile,  naturally  produced  and 
artificially  propagated.  SnR  spring/ 
summer  chinook  salmon  and  juvenile 
SnR  fall  chinook  salmon  associated  with 
research  designed  to  determine  the 
presence  and  distribution  of  fish  in 
shallow  water  habitats  between  the ' 
lower  end  of  Hayden  Island  and  the 
Sandy  River  delta  on  the  Columbia 
River.  Modification  1  is  valid  for  the 
dturation  of  the  permit,  which  expires  on 
December  31,  2001. 

Dated:  July  30, 1999. 
Wanda  L.  Cain, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  99-20431  Filed  8-6-99;  8:45  am] 

BHiJNOCOOE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 


[1.0.  Oe0399E] 

Permits  for  Taldng  of  Endangered  or 
Threatened  Species  for  Reaeardi/ 
Enhancement  Purpoaes. 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (N)AA), 

Commerce. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  8, 1999.. 


Federal  Register /Vol.  64,  No.  152 /Monday,  August  9,  1999 /Notices 


43173 


Al )  MESSES:  Direct  all  written  conunents     m.  Data 


td  Anda  Engelmeier,  Departmental 
Fi(  ms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
D(J  20230  (or  via  the  Internet  at 
igelme@doc.gov). 

FURTHER  INFORMATION  CONTACT: 
R^uests  for  additional  information  or 
copies  of  the  information  collection 
iiistrument(s)  and  instructions  should 
b^  {directed  to  Karen  Salvini  -  F/PR3, 

ce  of  Protected  Resources,  Room 
1$0O3,  National  Marine  Fisheries 

ice,  1315  East- West  Highway,  Silver 

ng,  MD  20910-3226  (301)  713-1401 
30). 


(> 


LEMENTARY  INFORMATION: 


I.  Abstract 

he  Endangered  Species  Act  of  1973 
A;  16  U.S.C.  1531  et.  seq.)  imposed 
ihibitions  against  the  taking  of 
red  species.  Section  10  of  the 
allows  permits  authorizing  the 
ing  of  endangered  species  for 
research/enhancement  purposes.  The 
ci)tresponding  regulations  established 
ph>cediues  for  persons  to  apply  for  such 
p^^mits.  In  addition,  the  regulations  set 
"   ' .  specific  reporting  requirements  for 
.  permit  holders. 

le  regulations  contain  two  sets  of 
srmation  collections:  (1)  applications 
>  research/enhancement  permits,  and 
I  reporting  requirements  for  permits 
led. 

16  required  information  is  used  to 
liiate  the  impacts  of  the  proposed 
ivity  on  endangered  species,  to  make 
determinations  required  by  the  ESA 
ior  to  issuing  a  permit,  and  to 
ablish  appropriate  permit  conditions. 
I  [order  to  issue  permits  as  under  ESA 

ion  10(a)(1)(A),  NMFS  must 
|tennine  that  (1)  such  exceptions  were 
plied  for  in  good  faith,  (2)  if  granted 
1  exercised  will  not  operate  to  the 
dli  (advantage  of  such  endangered 
shades,  and  (3)  will  be  consistent  with 
H/kk  purposes  and  policy  set  forth  in 
8^on2oftheESA. 

JMatfaed  of  Cirflection 

ermit  applicants  must  submit  a 
itten  application  to  NMFS,  including 
a  I  appropriate  information  listed  on  the 
i9$tructions.  These  instructions  are  a 
r-friendly  version  of  the 
uirements  at  50  CFR  §  222.23(b)  for 
lications  for  research/enhancement 
its. 

ce  issued,  the  permit  requires  that> 
pi^rmit  holders  submit  an  annual  report 
(kl  activities,  including  information  on 
tM  i  species,  stocks,  dates,  location,  and 
o  ]  adiition  of  animals  taken. 


dSiB  Number:  0648-0084. 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Federal,  State,  local, 
or  tribal  government;  business  or  other 
for-profit;  individuals;  universities  and 
research  institutions;  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
Permits:  60;  Modification  Requests:  60; 
Reports:  60  Annual  Reports  and  20 
Final  Reports. 

Estimated  Time  Per  Response: 
Permits:  40  hours;  Modification 
Requests:  10  hours;  Annual  Reports:  10; 
Final  Reports:  20  hours. 

Estimated  Total  Annual  Burden 
Hours  Per  Year:  Permits:  2,400  hours; 
Modification  Requests:  600  hours; 
Annual  Reports:  600  hours;  Final 
Reports:  400  hours. 

Estimated  Total  Annual  Cost  to 
Public:  $290  annual  for  printing  and 
mailing  of  submissions. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burd^i 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  Iq  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  2, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Chief  Information  Officer. 

IFR  Doc.  99-20433  Filed  8-6-99;  8:45  am] 

BHJJNG  CODE  3510-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshifie  Act  Meeting 

AGENCY  HOLDING  THE  MEETMG: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

August  19, 1999. 


PLACE:  1155  21st  St.,  N.W.,  Washington. 
D.C.,  9th  Floor  Conference  Room. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Rule  Enforcement  Review. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-418-5100. 
Catherine  0.  Dixon, 
Assistant  Secretary  of  the  Commission. 
(FR  Doc.  99-20510  Filed  8-5-99;  11:36  am) 

BILLING  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETINQ: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Thiusday, 

August  26, 1999. 

PLACE:  1155  21st.,  NW.  Washington,  DC, 

9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Catherine  D.  Dixon, 
Assistant  Secretary  of  the  Commission. 
(FR  Doc.  99-20511  Filed  8-5-99;  11:36  am] 
BNJJNQ  CODE  63S1-«1-M 


DEPARTMENl*  OF  DEFENSE 
[OMB  Control  Numlnr  0704-0250] 

information  Collection  Requirement; 
Defense  Federal  Acquisition 
Regulation  Supplement;  Contract 
Administration 

agency:  Department  of  Defense  poD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

summary:  hi  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  acctuacy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
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clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(0MB)  has  approved  this  information 
collection  for  use  through  December  31, 
1999:  DoD  proposes  that  OMB  extend  its 
approval  for  use  through  December  31, 
2002. 

DATES:  DoD  will  consider  all  comments 
received  by  October  8, 1999. 
AOOdESSES:  Interested  parties  should 
submit  written  comments  and 
recommendations  on  the  proposed 
information  collection  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Mr.  Rick  Layser,  PDUSD(A&T)DP{DAR). 
IMD  3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
(703)  602-0350. 

Address  E-mail  comments  submitted 
via  the  Internet  to:  dfarsOacq.osd.mil. 

Please  cite  OMB  Control  Number 
0704-0250  in  all  correspondence  related 
to  this  issue.  E-mail  comments  should 
dte  OMB  Control  Number  0704-0250  in 
the  subject  line. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Rick  Layser,  at  (703)  602-0293.  The 
referenced  information  collection 
requirements  are  available  electronically 
via  the  Internet  at:  http:// 
www.acq.osd.nul/dp/dars/dfars.html. 

Paper  copies  are  available  firom  Mr. 
Rick  Uyser,  PDUSD(A&T)DP(DAR), 
IMD  3D139.  3062  Defense  Pentagon, 
Washington,  DC  20301-3062. 

SUPPLEMBfTARY  MFORMATION: 

Title,  Associated  Forms,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  Part 
242,  Contract  Administration,  and 
related  clauses  in  DFARS  Part  252;  DD 
Form  375,  Production  Progress  Report; 
DD  Form  375C,  Production  Progress 
Report;  (Continuation);  and  DD  Form 
1659,  Application  for  U.S.  Government 
Shipping  Documentation/Instructions; 
OMB  Control  Nimiber  0704-0250. 
Needs  and  Uses:  DoD  needs  this 
information  to  perform  contract 
administration  functions.  DoD  uses  the 
information  as  follows: 

a.  Contract  administration  offices  use 
the  information  required  by  DFARS 
Subpart  242.11,  and  submitted  on  DD 
Forms  375  and  375C,  to  determine 
contractor  progress  and  to  identify  any 
factors  that  may  delay  contract 
performance. 

b.  Administrative  contracting  officers 
use  the  information  required  by  DFARS 
Subpart  242.73  to  determine  the 
allowability  of  insurance/pension  costs 
imder  Government  contracts. 


c.  Contract  administration  offices  and 
transportation  officers  use  the  ■ 
information  required  by  DFARS 
252.242-7003,  and  submitted  on  DD 
Form  1659,  in  providing  Government 
bills  of  lading  to  contractors. 

d.  Contracting  officers  use  the 
information  required  by  DFARS 
252.242-7004  to  determine  if  contractor 
material  management  and  accounting 
systems  conform  to  established  DoD 
standards. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  537,590. 

Number  of  Respondents:  109,560. 

Responses  Per  Respondent: 
Approximately  2. 

Annua7  Responses:  172,430. 

Average  Burden  Per  Response: 
Approximately  3  hours. 

Frequently:  On  occasion. 

Smnniary  of  Information  Collection 

This  information  collection  includes 
requirements  relating  to  DFARS  part 
242,  Contract  Administration. 

a.  DFARS  Subpart  242.11  requires 
DoD  contract  administration  personnel 
to  conduct  production  reviews  to 
determine  contractor  progress  and  to 
identify  any  factors  that  may  delay 
contract  performance.  Contractors  must 
provide  information  needed  to  support 
the  reviews  and  must  submit  production 
progress  reports  on  DD  Forms  375  and 
375c. 

b.  DFARS  Subpart  242.73  contains 
requirements  for  Government  conduct 
of  Contractor  Insiuance/Pension 
Reviews.  Contractors  must  provide 
documentation  needed  to  support  the 
reviews. 

c.  DFARS  252.242-7003  requires 
contractors  to  request  Government  bills 
of  lading  by  submitting  DD  Form  1659 
to  the  transportation  officer  or  the 
contract  administration  office.     / 

d.  DFARS  252.242-7004  requi^s 
contractors  to  establish,  maintain\ 
disclose,  and  demonstrate  materiali 
management  and  accounting  systems. 
Mkhele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Reguiations  Council. 

IFR  Doc.  99-20281  Filed  8-6-99;  8:45  am] 

BMLUNQ  COOE  S00O-04-M 


DEPARTMENT  OF  DEFENSE 

[OMB  Control  NumlMr  0704-0246] 

Information  Collection  Requirement; 
Defense  Federal  Acquisition 
Regulation  Supplemant;  Ck>vemment 
Property 

AGENCY:  Department  of  Defense  (DoD). 


ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  • 
Chapter  35),  DOD  annoimces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  pub^c  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimates  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  (b)  ways  to  minimize  the 
biuxien  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  for  use  through  December  31, 
1999.  DoD  proposes  that  OMB  extend  its 
approval  for  use  through  December  31, 
2002.. 

DATES:  DoD  will  consider  all  comments 
received  by  October  8, 1992. 
ADDRESSES:  IntOTested  parties  should 
submit  written  comments  and 
recommendations  on  the  proposed 
information  collection  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Mr.  Rick  Layser,  PDUSD 
(A&T)DP(DAR),  IMD  3D139,  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  (703)  602-0350. 

Address  E-mail  comments  submitted 
via  the  Intwnet  to:  dfars9acq.osd.mil. 

Please  cite  OMB  Control  Number 
0704-0246  in  all  correspondence  related 
to  this  issue.  E-mail  comments  should 
cited  OMB  Control  Number  0704-0246 
in  the  subject  line. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Layser,  at  (703)  602-0293.  The 
referenced  information  collection 
requirements  are  available  electronically 
via  the  Internet  at:  http:// 
www.acq.osd.mil/dp/dar8/dfars.html. 

Paper  copies  are  available  from  Mr. 
Rick  Layser,  PDUSD  (A&T)DP(DAR), 
IMD  3D139,  3062  Defense  Pentagon. 
Washington,  DC  20301-3062. 
SUPPt^MENTARY  INFORMATION:  . 

Title,  Associated  Forms,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulations  Supplement  (DFARS)  Part 
245,  Government  Property,  and  related 
clauses  in  DFARS  Part  252;  DD  Form 
1149,  Requisition  and  Invoice/Shipping 
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]ocument;  DD  Fonn  1342,  Property 
QBCord;  DD  Fonn  1419,  Industrial  Plant 

]  ^luipment  Requisition;  DD  Fonn  1637, 
Jtice  of  Acceptance  of  Inventory 
hedules,  DD  Form  1639,  Scrap 
'arrantly,  DD  Form  1640,  Request  for 
lant  Clearance,  and  DD  Form  1662, 
iperty  in  the  Custody  of  Contractors; 
IB  Control  Number  0704-0246. 
Needs  and  Uses:  DoD  needs  this 
formation  to  keep  an  account  of 
tvemment  property  in  the  possession 
contractors.  Property  administrators, 
intracting  officers,  and  contractors  use 

t  liis  information  to  maintain  property 

lacords  and  material  inspection, 

i  ilipping,  and  receiving  report, 
i  Affected  Public:  Businesses  or  other 

1 3r-profit  and  not-for-profit  institutions. 
\AnnnnI  Burden  Hntirs:  50,590. 
Number  of  Respondents:  14,862. 
.Responses  Per  Respondent: 

J  kpproximately  3. 
Annual  Responses:  42,925. 
Average  Burden  Per  Response:  1.2 

li<  turs. 
Frequency:  On  occasion. 

'  of  Information  Collection 

s  requirement  provides  for  the 
lUection  of  information  related  to 
ividing  Government  property  to 
ttractors;  contractor  use  and 
r  lanagement  of  Government  property; 


|d  reporting,  redistribution,  and 
iposal  of  contractors  inventory.  This 

formation  collection  covers  the 

juirements  relating  to  DFARS  Part 

15  and  related  clauses  and  forms. 
..  DFARS  245.302-1  (b)  (1)  (A)  (1) 

juires  contractors  to  submit  DD  Form 
1 119  to  the  Defense  Supply  Center 
Richmond,  before  acquiring  industrial 
plant  equipment  (IPE),  to  determine 
whether  existing  reallocable' 
G  bvemment-owned  facilities  can  be 
u  sbd 

b.  DFARS  245.302-l(b)  (1)  (B) 
n  4 uires  contractors  to  submit  requests 
for  proposed  acquisition  of  automatic 
d^  processing  equipment  through  the 
inistrative  contracting  officer. 
DFARS  245.405(1)  requires 

itractors  to  obtain  contracting  officer 

j>roval  before  using  Government 
p  "^duction  and  research  property  on 
work  for  foreign  governments  or 
ii  lemational  organizations. 

"  DFARS  245.407(a)  (iv)  requires 
cohtractors  to  submit  requests  for  non- 

/emment  use  of  IPE  to  the  contract 
attuninistration  office. 

t  DFARS  245.505-5,  245.505-6,  and 
.606-70  require  contractors  to  use 
Form  1342  as  a  source  document  for 
e^blishing  property  records;  to  report 
in  1  ormation  concerning  IPE;  and  to  list 
e±  :ess  IPE. 

i .  DFARS  245.603-70(c)  requires 
cc  >i  itractors  that  perform  plant  clearance 


duties  to  ensure  that  inventory 
schedules  are  satisfactory  for  storage  or 
removal  purposes.  Contractors  may  use 
DD  Form  1637  for  this  function. 

g.  DFARS  245.607-l(a)(i)  permits 
contractors  to  request  a  pre-inventory 
scrap  determination,  made  by  the  plant 
clearance  officer  after  an  on-site  survey, 
if  inventory  is  considered  without  value 
except  for  scrap. 

h.  DFARS  245.7101-2  permits 
contractors  to  use  DDf^rm  1149  for 
transfer  and  donation  of  excess 
contractor  inventory. 

i.  DFARS  245.7101-4  requires 
contractors  to  use  DD  Form  1640  to 
request  plant  clearance  assistance  or  to 
transfer  plant  clearance. 

j.  DFARS  245.7303  and  245.7304 
require  contractors  to  use  invitations  for 
bid  for  the  sale  of  surplus  contractor 
inventory. 

k.  DFARS  245.7308  (a)  requires 
contractors  to  send  certain  information 
to  the  Department  of  Justice  and  the 
General  Services  Administration  when 
the  contractor  sells  or  otherwise 
disposes  of  inventory  with  an  estimated 
fair  market  value  of  $3  million  or  more, 
or  disposes  of  any  patents,  processes, 
techniques  or  inventions,  regardless  of 
costs. 

1.  DFARS  245.7310-7  requires  the 
purchaser  of  scrap  to  represent  and 
warrant  that  the  property  will  be  used 
only  as  scrap.  The  purchaser  also  must 
sign  DD  Form  1639. 

m.  DFARS  252.245-7001  requires 
contractors  to  provide  an  annual  report 
for  contracts  involving  Government 
property  in  accordance  with  the 
requirements  of  DD  Form  1662. 
Nfichele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

(PR  Doc.  99-20282  Filed  8-6-99;  8:45  am). 
BIUING  CODE  SOMHM-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  the  Secretary  of  the  Navy's 
Advisory  Subcommittae  on  Naval 
History;  Open  Meeting 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Secretary  of  the  Navy's 
Advisory  Subcommittee  on  Naval 
History,  a  subcommittee  of  the 
Department  of  Defense  Historical 
Advisory  Committee,  will  meet.  The 
meeting  will  be  open  to  the  public. 


DATES:  The  time  of  the  meeting  will  be 
from  0800-1600  on  September  16  and 
0800-1600  on  September  17.  1998. 
ADDRESSES:  The  meeting  will  be  held  in 
Building  76  of  the  Naval  Historical 
Center,  Washington  Navy  Yard, 
JWashington,  DC. 

FOR  FURTHER  INFORMATKM  CONTACT:  The 

Director  of  Naval  History,  805  Kidder 
Breese  Street,  SE,  Bldg.  57  WNY, 
Washington,  DC.  20374-5060,  or  call  Dr. 
William  S.  Dudley  at  (202)  433-2210. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review 
naval  historical  activities  since  the  last 
meeting  of  the  Advisory  Subcommittee 
on  Naval  History  on  17  and  18 
September  1998,  and  to  make  comments 
and  recommendations  4JU  diese 
activities  to  the  Secretary  of  the  Navy. 

Dated:  July  29, 1999.    ' 
I.L.  Roth. 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  99-20440  Filed  8-6-99;  8:45  am] 

BILUNG  CODE  3S10-Ff^ 


DEPARTMENT  OF  DEFENSE 

Department  pf  ttte  Navy 

Notice  of  Performance  Review  Board 
Memliership 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  Pursuant  to  5  U.S.C. 
4314(c)(4),  the  Department  of  the  Navy 
(DON)  announces  the  appointment  of 
members  to  the  DON's  numerous  Senior 
Executive  Service  (SES)  Performance 
Review  Boards  (PRBs).  The  purpose  of 
the  PRBs  is  to  provide  fair  and  impartial 
review  of  the  annual  SES  performance 
appraisal  prepared  by  the  senior 
executive's  immediate  and  second  level 
supervisor;  to  make  recommendations  to 
appointing  officials  regarding 
acceptance  or  modification  of  the 
performance  rating;  and  to  make 
recommendations  for  monetary 
performance  awards.  Composition  of  the 
specific  PRBs  will  be  determined  on  an 
ad  hoc  basis  from  among  individuals 
Usted  below: 

ALTWEGG,  D.  M.  MR. 
ANGRIST,  E.  P.  MR. 
ANTOINE,  C.  S.  MR. 
ATKINS,  J.  A.  MR. 
BAILEY,  W.  C.  MR. 
BAUSLE.  P.  M.  RADM 
BAUMAN.  D.  M.  MR. 
BECRAFT,  C.  H.  HON 
BICE.  D.  F.  MAJGEN 
BUCKSTEIN.  I.  N.  MR. 


43176 


Federal  Register /Vol.  64,  No.  152 /Monday,  August  9,  1999 /Notices 


BONWICH.  S.  M.  MR. 
BRANCH.  E.  B.  MR. 
BRIANT,  C.  C.  MR. 
BRANT.  D.  L.  MR. 
BROOKE,  R.  K.  MR. 
BROWN.  P.  F.  MR. 
BUCHANAN  ffl,  H.  L.  HON 
BUCKLEY.  B.  CAPT 
BUONACCORSI,  P.  P.  MR. 
CAU.  R.  T.  MR. 
CAMP,  J.  R.  MR. 
CARPENTER,  A.  W.  MS. 
CASSIDYJR,W.J.MR. 
CATRAMBONE.  G.  P.  MR. 
CHENEVEY,  J.  RADM 
CHURCH,  A.  T.  RADM 
CIPRIANO,  J.  MR. 
COBB,  W.  RADM 
COCHRANE  JR,  E.  R.  MR. 
COFFEY,  T.  DR. 
COHN,  H.  MR. 
COLE,  D.  A.  MR. 
COMMONS,  G.  L.  MS. 
COOK.  J.  RADM 
CRAINE,  J.  W.  VADM 
CROSS,  B.  RADM 
CUDDY,  J.  V.  MR. 
DANZIG.  R.  HON 
DAVIDSON.  M.  H.  MR 
DAVIS,  J.  P.  RADM 
DEMARCO,  R.  DR. 
DIXSON.  H.  L.  MR. 
DRAIM,  R.  P.  MR. 
DOHERTY,  L.  M.  DR. 
DOMINIQUE.  L.  CAPT 
DOUGLASS.  T.  E.  MR. 
DUDLEY,  W.  S.  DR. 
DURHAM,  a  L.  DR. 
EATON,  W.  D.  MR. 
EHRLER,  S.  M.  MR. 
ESSIG,  T.  MR. 
EVANS,  G.  L.  MS. 
FEIGLEY,J.M.BGEN 
FnJPPI,  D.  M.  MS. 
nOCCHI.T.C.MR. 
FLCHUP,  T.  F.  MR. 
FORD,  F.  B.  MR. 
GAFFNEY,  P.  RADM 
GERRY.  D.F.MR. 
GISCH,  R.  G.  MR. 
GIST,  W.  J.  MR. 
GLASCO,  L.  M.  MR. 
GOTTFRIED,  J.  M.  MS. 
HAGEDORN,  G.  D.  MR. 
HAMMES,  M.  C.  MR. 
HAMMOND,  R.  E.  MR. 
HANNAH,  B.  W.  DR. 
HARTWIG,  E.  DR. 
HAUENSTEIN,  W.  H.  MR. 
HAYNES,  R.  S.  MR. 
HEATH,  K.  S.  MS. 
HEFFERON,  J.  J.  MR. 
HENRY,  M.  G.  MR. 
HICKS,  S.  N.  MR. 
HIGGINBOTHAM.  G.  B.  MAJGEN 
HIGGINS.  K.  L.  DR. 
HILDEBRANDT.  A.  H.  MR. 
HOLADAY,  D.  A.  MR. 
HOUGH.  M.  MAJGEN 


HOWELL,  D.  S.  MS. 
HOWIE,  H.  K.  MR. 
HUBBELL.  P.  C.  MR. 
HUDSON,  JOHN  BGEN 
HULTIN,  J.  M.  HON 
JENKINS.  W.  RADM 
JOHNSTON,  K.  J.  DR. 
JOSEPHSON,  D.  H.  MS. 
JUNKER.  B.  DR. 
KASKIN,  J.  D.  MR. 
KELLY.  L.j.  MR. 
KEMP,  C.  RADM -^ 
KLIMP,  J.  W.  LTGEN 
KNUDSEN,  R.  E.  MR. 
KOLB.  R.  C.  MR. 
KOTZEN,  P.  S.  MS. 
KRASDC,  S.  A.  MS. 
KREITZER,  L.  P.  MR. 
LACEY,  M.  E.  MRS. 
LAMADE.  S.  K.  MS. 
LARSEN  JR,  D.  P.  MR. 
LAUX,  T.  E.  MR. 
LEACH,  R.  A.  MR. 
LEBOEUF,  G.  G.  MR. 
LEFANDE,  R.  DR. 
LEGGIERI,  S.  R.  MS. 
LENGERKH,  A.  W.  RADM 
LEWIS,  R.  D.  MS. 
USIEWSKI.  R.  S.  MR. 
LOFTUS,  J.  V.  MS. 
LONG,  T.  MS. 
LOPATA,  F.  A.  MR. 
LYNCH,  J.  G.  MR. 
MARQUIS.  S.  L.  DR. 
MARTIN,  R.  J.  MR. 
MASCIARELU.  J.  R.  MR. 
MATTHEIS,  W.  G.  MR. 
MCELENY.  J.  F.  MR. 
MCKISSOCK,  G.  S.  MAJGEN 
MCMANUS,  C.  J.  MR. 
MCNAIR,  J.  W. 
MEADOWS,  L.  J.  MS. 
MERRTTT,  D.  L.  MR. 
MERRTTT,  M.  M.  MR. 
MESEROLE  JR.,  M.  MR. 
MILAN,  L.  F.  MR. 
MILLER,  K.  E.  MR. 
MOHLER.  M.  K.  MR. 
MOLZAHN,  W.  R.  MR. 
MONTGOMERY  JR..  H.  E.  MR. 
MOORE.  S.  B.  MR. 
MOY,  G.  W.  DR. 
MUNSELL,  E.  L.  MS. 
MURPHY.  P.  M.  MR. 
MUTH,  C.  C.  MS. 
NEERMAN,  D.  W.  MR. 
NEHMAN,  J.  MR. 
NEMFAKOS,  C.  P.  MR. 
NEWSOME,  D.  RADM 
NEWTON,  L.  A.  MS. 
NICKELLJR,J.R.MR. 
NUSSBAUM,  D.  A.  MR. 
O'DRISCOLL,  M.  J.  MR. 
OLSEN,  M  .A.  MS. 
PAIGE,  K.  RADM 
PANEK,  R.  L.  MR 
PAULK,  R  D.  MS. 
PAYNE,  T.  MR. 
PENNISI,  R  A.  MR 


PHELPS.  F.  A.  MR. 
PIRIE  JR,  R.  B.  HON 
PORTER.  D.  E.  MR. 
POWERS.  B.  F.  MR. 
PRESTON.  S.  W.  HON 
RAMBERG.  S.  DR. 
RATH.  B.  DR. 
RHODES.  J  .E.  LTGEN 
ROARKJR..J.E.MR. 
ROBERTSON,  B.  COL 
ROBUSTO.  J.  D.  MR. 
RIEGEL,  K.  W.  DR. 
ROBERSON.  E.  S.  MS. 
RODERICK,  B.  A.  MR. 
RYZEWIC,  W.  H.  MR 
SAALFELD.  FRED  DR. 
SANDERS.  R.  L.  MS. 
SARGENT  JR.  D.  RADM 
SAUL.  E.  L.  MR. 
SAVTTSKY.  W.  D.  MR. 
SCHAEFER.  J.  C.  MR. 
SCHAEFER  JR,  W.  J.  MR. 
SCHNEIDER.  P.  A.  MR. 
SCHUSTER  JR..  J.  G.MR. 
SHAFFER,  R  L.  MR 
SHEA,  R.  M.  BGEN 
SHEPHARD,  M.  R.  MS. 
SmPWAY,  J.  RADM 
SHOUP.  F.  E.  DR. 
SIRMALIS,  J.  E.  DR 
SLAGHT,  K.  D.  RADM 
SMITH,  L.  M.  RADM 
SOMOROFF,  A.  R  DR 
SPARKS  JR.  J.  E.  MR. 
SPINRAD,  R.  DR 
STEIDLE,  C.  RADM 
STELLOH-GARNER,  C.  MS. 
STUSSIE,  W.  A.  MR. 
SZEMBORSKI.  S.  R  RADM 
TAMBURRINO,  P.  M.  MR. 
THOMAS,  R  O  MR 
THORNETT,  R  MR. 
THROCKMORTON  JR..  E.  L.  MR. 
TISONE,  A.  A.  MR. 
TOMPKINS,  C.  L.  MR 
TOWNSEND,  D.  K.  MS. 
TRAMMELL.  R  K.  MR 
TURNQUIST,  C.  J.  MR 
UHLER,D.G.DR. 
VANDER  LINDEN,  G.  M.  BGEN 
VERKOSKI.  J.  E.  MR. 
WELCH,  B.  S.  MS. 
WEYMAN,  A.  S.  MR. 
WHTTON,  H.  W.  RADM 
WHTTTEMORE,  A.  MS. 
WILLIAMS,  G.  P.  MR. 
WILLIAMS,  M.  J.  LTGEN 
WRIGHT,  J.  DR. 
YOUNT,  G.  R  RADM 
ZANFAGNA,  P.  E.  MR 
ZEMAN,  A.  R.  DR. 
ZIMET,E.  DR 


Ms. 


FOR  FURTHER  INFORMATION  CONTACT: 
Cannen  Arrowood,  Offic»of  the 
Assistant  Secretaiy,  Manpower  and 
Reserve  Affairs.  1000  Navy  Pentagon. 
Washington,  DC  20350-1000,  telephone 
(703)  696-5165. 
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Ifated:  July  26, 1999. 

ph  W.  Corey, 

C< »  nmander,  Judge  Advocate  General's  Corps, 

1 '.  Navy.  Head.  Complaint  of  Wrongs 
Bite  nch. 

[F|=  Doc.  99-19816  Filed  8-6-99;  8:45  am] 
mil  ma  code  mio-ff-p 


Mronmental  protection 

ENCY 


.-6414^] 

A^  Micy  Information  Collection 
AeiivitiM:  Proposed  Collection; 
Comment  Request;  See  List  of  ICRs 
PilE|nned  To  Be  Submitted  in  Section  A 

AatNCY:  Environmental  Protection 
AA^ncy  (EPA). 
AOTION:  Notice. 

SUIflMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
SMI  et  seq.),  this  document  announces 
thM  EPA  is  planning  to  submit  the 
following  two  continuing  Information 
CpPection  Requests  (ICR)  to  the  Office 
of  {Management  and  Budget  (OMB). 
B^fcre  submitting  the  ICRs  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
cctfiiments  on  specific  aspects  of  the 
information  collections  as  described  at 
th^jbeginning  of  Supplementary 
Infi^rmation. 

OAdJES:  Comments  must  be  submitted  on 
orjbefore  October  8,  1999. 
ACDORESSES:  401  M  Street,  S.W.,  Attn: 
38D2R,  Washington,  D.C.  20460. 
FOR  hiRTHER  INFORMATION  OR  A  COPY 
CONTACT:  Leigh  Pomponio,  (202)  564- 
43p|4,  e-mail: 

poniponio.leigh@epamail.epa.gov.  A 
hai-d  copy  of  an  ICR  may  be  obtained 
wilthout  charge  by  calling  the  identified 
inji^rmation  contact  individual  for  each 
ICRj  in  Section  B  of  the  Supplementary 
Innrmation. 

SU|>PLEMENTARY  INFORMATION: 
Fo^  All  ICRs 

^n  Agency  may  not  conduct  or 
spi^sor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
unli  !ss  it  displays  a  currently  valid  OMB 
co^  trol  number.  The  OMB  control 
nu^ibers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

T  le  EPA  would  like  to  solicit 
cos  ments  to: 

n  Evaluate  whether  the  proposed 
col  I  sction  of  information  is  necessary 
for  1  he  proper  performance  of  the 
fu^^  itions  of  the  Agency,  including 
wh|0ther  the  information  will  have 
pr^(itical  utility; 


(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  biu'den  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  means  me  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology' 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

A.  List  of  ICRs  Planned  To  Be 
Submitted 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
this  notice  announces  that  EPA  is 
planning  to  submit  the  following  two 
continuing  Information  Collection 
Requests  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 

(1)  Contractor  Cumulative  Claim  and 
Reconciliation,  EPA  ICR  No.  0246.07, 
OMB  Control  No.  2030-0016,  expires  1/ 
31/00. 

(2)  Monthly  Progress  Reports,  EPA 
ICR  No.  1039.09,  OMB  Control  No. 
2030-0005,  expires  1/31/00. 

B.  Contact  Individuals  for  ICRs 

(1)  Contractor  Cumulative  Claim  and 
Reconciliation  and  Monthly  Progress 
Reports:  Leigh  Pomponio,  (202)  564- 
4364,  FAX  (202)  565-2475.  e-mail, 
pomponio.leigh@epamail.epa.gov. 

C.  Individual  ICRs. 

(1)  Contractor  Cumulative  Claim  and 
Reconciliation,  EPA  ICR  No.  0246.07, 
OMB  Control  No.  2030-0016,  expires  1/ 
31/00. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  holding 
cost  reimbursable  contracts  with  the 
Agency. 

Abstract:  At  the  completion  of  a  cost 
reimbursement  contract,  contractors 


will  report  final  costs  incurred, 
including  direct  labor,  materials, 
supplies,  equipment,  and  other  direct 
charges,  subcontracting,  consultant  fees, 
indirect  costs,  and  fixed  fee.  Contractors 
will  report  this  information  on  EPA 
Form  1900-10.  EPA  will  use  this 
information  to  reconcile  the  contractor's 
costs.  Establishment  of  the  final  costs 
and  fixed  fee  is  necessary  to  close  out 
the  contract.  Responses  to  the 
information  collection  are  mandatory 
for  those  completing  work  under  a  cost 
reimbursement  contract,  and  are 
required  to  receive  final  payment. 
Information  submitted  is  protected  from 
public  release  in  accordance  with  the 
Agency's  confidentiality  regulation,  40 
CFR  2.201  et  seq. 

Burden  Stntpment:  EPA  estimates  that 
the  annual  hourly  burden  will  be  42.9 
hours  based  on  the  following:  Each 
response  will  take  approximately  40 
minutes,  and  EPA  closes  out 
approximately  65  contracts  per  year. 
The  annual  dollar  burden  is  estimated  at 
$1,151.15  based  on  a  combination  of 
contractor  employees  providing  the 
information  at  an  average  total  cost  of 
$17.71  for  the  40  minute  period. 
Minimal  operation  and  maintenance 
costs  are  expected  for  photocopying  and 
postage. 

-  (2)  Monthly  Progress  Reports,  EPA 
ICR  No.  1039.09,  OMB  Control  No. 
2030-0005,  expires  1/31/00. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  holding 
cost  reimbursable  contracts  with  EPA. 

Abstract:  Agency  contractors  who 
have  cost  reimbiu-sable,  time  and 
material,  labor  hour,  or  indefinite 
delivery/indefinite  quantity  fixed  rate 
contracts  will  report  the  technical  and 
financial  progress  of  the  contract  on  a 
monthly  basis.  EPA  will  use  this 
information  to  monitor  the  contractor's 
progress  under  the  contract.  Responses 
to  the  information  collection  are 
mandatory  for  contractors  performing 
under  a  cost  reimbursement  contract, 
and  are  required  to  receive  monthly 
reimbiu-sement.  Information  submitted 
is  protected  fi-om  public  release  in 
accordance  with  the  Agency's 
confidentiality  regulation,  40  CFR  2.201 
et  seq. 

Burden  statement:  EPA  estimates  that 
the  annual  hourly  burden  for  this 
collection  will  be  177.045  hours.  Each 
response  is  expected  to  take 
approximately  36.25  hours.  Based  on  " 
current  active  cost  reimbursable 
contracts  numbering  407.  times  12 
submissions  per  year.  EPA  anticipates 
4884  annual  collections.  Each  collection 
is  estimated  to  cost  $2,591.50  based  on 
a  variety  of  contractor  personnel 
performing  the  individual  tasks  required 
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for  infonnation  gathering  and 
submission.  With  4884  annual 
submissions,  total  annual  cost  is 
estimated  at  $12,656,886.  Miniinal 
operation  and  maintenance  costs  are 
expected  for  photocopying  and  postage. 

Dated:  July  30,  1999. 
Thomas  D.  McEntegart,  ' 

Manager.  Policy  Service  Center. 
[FRlJoc.  99-20466  Filed  8-6-99;  8:45  am] 
BNJJNQ  cooE  aeao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«416-31 

Propoaad  SatHanwnt  Agrawnant, 
CiMn  Air  Act  Citizen  Suit 

agency:  Environmental  Protection 
Agency,  (EPA). 

ACnON:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  EPA  hereby  gives  notice  of  a 
proposed  settlement  agreement  in  the 
case  Ayers  v.  Browner.  No.  97-1464 
(consolidated  with  98-1073)  (D.C.  Cir.). 
This  notice  complies  with  section  113(g) 
of  the  Clean  Air  Act,  as  amended 
("Act"),  which  requires  EPA  to  give 
notice  and  provide  an  opportunity  for 
public  comment  on  proposed  settlement 
.  agreements.  The  litigation  concerns 
EPA's  promulgation  of  the  National  Low 
Emission  Vehicle  (National  LEV) 
program  in  two  related  final  rules.  See 
62  FR  31192  (June  6, 1997);  63  FR  925 
(Jan.  7. 1998).  The  Petitioners  filed 
petitions  for  review  of  these  Agency 
rulemakings  vmder  section  307(b)(1)  of 
the  Act,  42  U.S.C.  7607  (b)(1). 

The  proposed  Settlement  Agreement 
provides  that  EPA  will  take  certain 
actions  regarding  alternative  fuel 
vehicles.  These  include  holding  two 
public  workshops  and  preparing  several 
reports.  The  agreement  does  not  call  for 
making  any  changes  to  the  National  LEV 
program. 

Persons  who  were  not  named  as 
parties  or  interveners  to  this  litigation 
may  submit  written  comments  on  the 
proposed  settlement  agreement  to  EPA. 
Any  comments  must  be  submitted 
within  thirty  days  after  the  date  of 
publication  of  this  notice.  EPA  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
agreement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  agreement  is  inappropriate, 
improper,  inadequate,  or  inconsistept 
with  the  requirements  of  the  Act. 

A  copy  of  the  proposed  settlement 
agreement  is  available  bom  Phyliss  J. 
Cochran,  Air  and  Radiation  Division 


(2344).  Office  of  General  Counsel,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C.  20460, 
(202)  260-7606.  Written  conunents 
should  be  sent  to  Alexandra  Teitz,  Esq. 
at  the  above  address  and  must  be 
submitted  on  or  before  September  8. 
1999. 

Dated:  July  28. 1999. 
Gary  S.  Guzy, 
General  Counsel. 

(FR  Doc.  99-20463  Filed  8-6-99;  8:45  am] 
BHXINQ  COOE  66eO-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6416-5] 

Underground  Injection  Control 
Program,  liazardous  Waste  Injection 
Restrictiona;  Petition  for  Exemption— 
Claaa  I  Hazardoua  Waats  injactton 
CalanaaaLtd. 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  final  decision  on  no 
migration  petition  reissuance. 

SUMMARY:  Notice  is  hereby  given  that  an 
exemption  to  the  land  disposal 
restrictions  imder  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resoiuce  Conservation  and  Recovery 
Act  has  been  granted  to  Celanese  Ltd., 
(Celanese)  for  its  Class  I  injection  well 
located  at  the  Clear  Lake  Plant,  Houston, 
Texas.  As  required  by  40  CFR  part  148, 
the  company  has  adequately 
demonstrated  to  the  satisfaction  of  the 
Environmental  Protection  Agency  by  the 
petition  and  supporting  dociunentation 
that,  to  a  reasonable  degree  of  certainty, 
there  will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  Celanese,  of 
the  specific  restricted  hazardous  wastes 
identified  in  the  exemption,  into  the 
Class  I  hazardous  waste  injection  well 
WDW-33  at  the  Clear  Lake  Plant 
Houston,  Texas  facility,  until  December 
31,  2010,  unless  EPA  moves  to 
terminate  the  exemption  under 
provisions  of  40  CFR  148.24.  As 
required  by  40  CFR  148.22(b)  and 
124.10,  a  public  notice  was  issued  Jime 
7, 1999.  The  public  comment  period 
closed  on  July  22, 1999.  No  conunents 
were  received.  This  decision  constitutes 
final  Agency  action  and  there  is  no 
Administrative  appeal. 
DATES:  This  action  is  effective  as  of 
August  2, 1999. 

ADDRESSES:  Copies  of  the  petition  and 
all  pertinent  information  relating  thereto 


are  on  file  at  the  following  location: 

Environmental  Protection  Agency, 

Region  6,  Water  Quality  Protection 

Division,  Source  Water  Protection 

Branch  (6WQ-S).  1445  Ross  Avenue, 

Dallas,  Texas  75202-2733. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Dellinger,  Chief,  Ground  Water/ 

UIC  Section,  EPA — Region  6,  telephone 

(214)  665-7165. 

William  B.  Hathaway, 

Director,  Water  Quality  Protection  Division 

(6WQ). 

(FR  Doc.  99-20467  Filed  8-6-99;  8:45  am] 

BtLUNQ  COOE  6560-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPPTS-51931;  FRL-6094-8] 

Certain  New  Cliemicala;  Receipt  and 
Statue  Infonnation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufactiue 
(de&ied  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufactiue  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufactxue  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufactiue  those 
chemicals.  This  status  report,  which 
covers  the  period  fit)m  June  14, 1999,  to 
July  2, 1999,  consists  of  the  PMNs,  both 
pending  or  expired,  and  the  notices  of 
commencement  to  manufactiue  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Augustyniak,  Associate 
Director,  Environmental  Assistance 
Division  (7408).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  S.W., 
Washington,  DC  20460;  telephone 
numbers:  202-554-1404  and  TDD:  202- 
554-0551;  e-mail  address:  TSCA- 
Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
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a  1  empted  to  describe  the  specific 
e  ijtities  that  this  action  may  apply  to. 
A  khough  others  may  be  affected,  this 
ai  Aion  applies  directly  to  the  submitter 
o  "tthe  premanufacture  notices  addressed 
ill  the  action.  If  you  have  any  questions 
retarding  the  applicability  of  this  action 
t(iH  particular  entity,  considt  the  person 
li^ed  in  the  "FOR  FURTHER 

'ORMATION  CONTACT"  section. 

I  How  Can  I  Get  Additional 
>nnation.  Including  Copies  of  this 
:ttment  and  Other  Related 
mis? 

.  Electronically.  You  may  obtain 
sies  of  this  document  and  certain 
oUer  available  dociunents  from  the  EPA 
Ii  lemet  Home  Page  at  http:// 
www.epa.guv/.  Ou  the  Hume  Page  select 
"]  Ws  and  Regulations"  and  then  look 
u  )l  the  entry  for  this  document  under 
thft  "Federal  Register  -  Environmental 
D  3  cuments."  You  can  also  go  directly  to 
tl « I  "Federal  Register"  listings  at  http:/ 
/\  ^Ww.epa.gov/fedrgstr/. 

B.  In  person.  The  Agency  has 
es  tkblished  an  official  record  for  this 
ac  lion  under  docket  control  number 
OpPTS-51931.  The  official  record 
consists  of  the  documents  specifically 
rett  jrenced  in  this  action,  any  public 
CO]  nments  received  during  an  applicable 
cdioment  period,  and  other  information 
re  I  ited  to  this  action,  including  any 
in  ft)rmation  claimed  as  confidential 


P-i 9-0901 


P-! 


business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  dgcket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Rm.  B-607,  Waterside  Mall, 
401  M  St.,  SW.,  Washington,  DC.  The 
Center  is  open  from  12  noon  to  4^.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  202-260-7099. 

C.  By  phone.  If  you  need  additional 
information  about  this  action,  you  may 
also  contact  the  person  identified  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT  "  section. 

m.  Why  is  EPA  taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 


an  application  for  a  TME,  and  to  publish 
periodic  status  reports  ^  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  fttjm  June  14, 1999,  to 
July  2, 1999,  consists  of  the  PMNs,  both 
pending  or  expired,  and  the  notices  of 
commencement  to  manufactiu«  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

IV.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the 
PMNs,  both  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  b  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  II 
above  to  access  additional  non-CBI 
information  that  may  be  available. 

In  table  I.  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  niunber  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


72  Premanufacture  Notices  Received  From:  06/14/99  to  07/02/99 


No. 


(9-0916 


P-«9-0917 
P- J  9-0918 
P-i 9-0919 

P-£ 9-0920 


P-E 9-0921 


Received 
Date 


P-3»-0923 


P- 3 9-0924 


P-3M)925 


06/14/99 
06/14/99 
06/14/99 
06/14/99 
06/14/99 
06/14/99 

06/16/99 


Projected 

Notice 
End  Date 


06/15/99 
06/15/99 
06/15/99 


09/12/99 
09/12/99 
09/12/99 
09/12/99 
09/12/99 
09/12/99 

09/14/99 


Manufacturer/Importer 


09/13/99 
09/13/99 
09/1 3«9 


CBI 

Clariant  Corporation 

NOF  America  Cor- 
poration 

Great  Lakes  Chemical 
Corporation 

Nof  America  Corpora- 
tion 

Condea  Servo  LLC 


Nova  Molecular  Tecti- 
nologies,  Inc. 


Use 


Westvaco  Corporation 

-  Chemical  Division 

Westvaco  Corporation 

-  Chemical  Division 

Westvaco  Corporation 

-  Chemical  Division 


(G)  Flame  retardant;  open,  non-dis- 
persive use 
(G)  Destructive  end-use 

(S)  Cosmetic 

(S)  Flame  retardant  additive  for  poly- 
mers 
(S)  Contact  lens  solution  cosmetic 

(S)  Dispersing  agent  for  pigment 
paste 

(G)  Our  prospective  customer  will 
probably  use  this  to  modify  polymer 
properties  for  polymers  produced 
by  emulsion  polymerization.  We  be- 
lieve it  will  be  used  for  styrene-bu- 
tadiene  rubber  and  polyacrylate 
polymer  production 

(S)  Rosin/acrylic  salt  solution  for  print- 
ing inks 

(S)  Rosin/acrylic  salt  solution  for  print- 
ing inks 

(S)  Rosin/acrylic  salt  solution  for  print- 
ing inks 


Chemical 


(G)  Magnesium  borate 

(G)   Tetogen,   telomer  with   alkenes 

and  alkenyl  acetate 
(G)  Methacrytate  polymer 

(G)  Halogenated  polystyrene  copoly- 
mer 
(G)  Methacrylate  copolymer 

(S)  Poly(oxy-1,2-ethanediyl),  a-(9z)-9- 
octadecenyl-omega-hydroxy-,  phos- 
phate, ammonium  salt* 

(G)  Cyclic  nitroxyl 


(G)  Tall  oil  modified  acrylic  polymer 
with  rosin  and  tall  oil  fatty  acid,  am- 
monium salt 

(G)  Tall  oil  modified  acrylic  polymer 
with  rosin  and  tall  oil  fatty  acid,  so- 
dium salt 

(G)  Tall  oil  modified  acrylic  polymer 
with  rosin  and  tall  oil  fatty  acid,  zinc 
salt 
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I.  72  Premanufacture  Notices  Received  From:  06/14/99  to  07/02/99— Continued 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/lmpofter 

Use 

Chemical 

End  Date 

P-99-0926 

06/1 5«9 

09/13/99 

Westvaco  Corporation 

(S)  Rosin/acrylic  salt  solution  for  print- 

(G) Tall  oil  nradrfied  acrylic  polymer 

-  Chemical  Division 

ing  inks 

with  rosin  and  tall  oil  fatty  add, 
dimethylethanolamine  salt 

P-99-0927 

06/15/99 

09/13/99 

Westvaco  Corporation 

(S)  Rosin/acrylic  salt  solution  for  print- 

(G) Tall  oil  modified  acrylic  polymer 

-  Chemical  Division 

ing  inks 

with  rosin  and  tall  oil  fatty  acid, 
aminomethylpropanol  salt 

P-99-0928 

06/15/99 

09/13/99 

Zschimmer  &  Schwarz 

(S)   Surfactact  used   in   toilet   bowl 

(S)     Ethanot,     2-{2-(C,2-i4-alkytoxy) 

Inc..  Chem-Tex  Divi- 

cleaner 

etfroxy]  derivs.,  hydrogen  sulfates. 

sion 

compds.  with  triisopropanolamine* 

P-99-0929 

06/15/99 

09/13/99 

Tomah  Products,  Inc. 

(G)  Surfactant 

(G)  Alkoxylated  alkytoxy  propylamine 

P-99-09130 

06/15/99 

09/13/99 

Westvaco  Corporation 

(S)    Rosin/acrylic   support   resin    for 

(G)  Tall  oil  modified  acrylk:  polymer 

-  Chemical  Division 

printing  inks 

with  rosin  and  tall  oil  fatty  acid 

P-99-0931 

06/14/99 

09/12/99 

The  Dow  Chemical 
Company 

(S)    RigkJ    packaging    barrier    layer, 
flexible  packaging  barrier  layer,  hot 
melt  adhesive;   pipe  coating;   non 
woven  fiisers;  starch  packing  pea- 
nuts 

(G)  Polyhydroxyaminoethers 

P-«9-Oe32 

06/14/99 

09/12/99 

The  Dow  Chemical 
Company 

(S)    Rigkl    packaging    barrier   layer 
flexibte  packaging  banier  layer;  fiot 
meK  adhesive;  pipe  coating;   non 
woven  fibers;  starch  packing  pea- 
riuts 

(G)  Polyhydioxyaminoethers 

P-9^-0933 

06/16/99 

09/14/99 

CBI 

(G)  Viscosity  index  improver 

(G)  Alkyl  methacryiate  copolymer 

P-9»-0934 

06/16/99 

09/14/99 

CBt 

(G)  Open  destaictive  use  as  a  gas 
generant  for  automotive  inflator 

(G)  Metal  ethylene  diammine  nitrate 
complex 

P-99-0935 

06/16/99 

09/14/99 

CBI 

(G)  Open  non  dispersive  (pre  poly- 
mer) 
(S)  Drillirig  fluid 

(G)  Aliphatk:  diisocyanate  pre  polymer 

P-9»-0936 

06/14/99 

09/12/99 

Henkei  Corporation 

(S)  Fatty  ackls.  Cs-io.  reaction  prod- 

ucts with  epoxidized  soybean  oil. 

ettwxylated* 

P-99-0937 

06/17/99 

09/15/99 

CBI 

(G)  Resin  for  coating 

(G)  Modified  epoxy  resin 

P-99-0938 

06/17/99 

09/15/99 

CBI 

(G)  Crosslinking  agent 

(G)  Urethane  resin 

P-99-0939 

06/17/99 

09/1 5«9 

CBI 

(G)  Epoxy  resin  for  metal  coating 

(G)  Amine  modified  epoxy  resin 

P-99-0940 

06/17/99 

09/15/99 

CBI 

(G)  E(X>xy  resin  coating 

(G)  Modified  epoxy  resin 

P-99-0941 

06/17/99 

09/15/99 

CBI 

(G)    /Additive,    open,    non-dispersive 

use 
(G)   Additive,    open,    non-dispersive 

(G)  Salt  of  an  acrylk:  polymer 

P-99-0942 

06/17/99 

08/15/99 

CBI 

(G)  Ruorinated  poiyurethane,  modi- 

use 

fied  with  acryiate  groups  and 
sitoxanes 

P-99-0943 

06/17/99 

09/15/99 

ReichhoM,  Inc. 

(G)  Purge  for  hot  melt  poiyurethane 
adhesives 

(G)  Poiyurethane  adhesive  purge 

P-Q0-QQd4 

06/16/99 
06/14/99 

09/14/99 
09/12/99 

CBI 

Loctite  corporation 

(G)  /Vdditive  to  plastics 

(S)  Hotmelt  adhesive  for  the  wood- 

(G) Xylyl  phosphate 

(S)  Hexanedk)ic  ack),  polymer  with 

P-99-0945 

working  industry;  hotmelt  adhesives 

butyl    2-mettiy1-2-propenoate,    1 ,6- 

for    general     industrial    structural 
bonding 

hexanedk)l,             a-hydro-omega- 
hydroxypolytoxy(methyl-1 ,2- 
ethanediyl)],  2-hydroxyethyt  2-meth- 
yl-2-propenoate,                      1.1'- 
methylenebis{4- 

isocyanatobenzene],  methyl  2- 
methyl-2-propenoate  and  2-methyl- 
2-properK)ic  ackJ* 

P-99-0946 

06/14/99 

09/12/99 

Loctrte  Corporation 

(S)  Hotmelt  adhesive  for  the  wood- 

(S) Is  a  polymer  of:  poly(oxy(methyt- 

working  indiLstry;  hotmelt  adhesives 
for    general     Industrial     structural 
bonding 

1,2-ethanediyl)l,  a-hydro-i«Miydroxy- 
benzene,     1,1'-methylenebis(4- 
isocyanato-;  hexanedioic  add,  poly- 
mer         with       .   1,6-hexanedk}l; 
dodecanedioic  add,  polymer  with 

1,6-hexanedtol;  dynacoll  7250  m; 
1 ,3-benzenedicarboxylic  add,  poly- 
nf)er  with  hexanedioic  add  and  1 ,6- 
hexanedk)l* 

^ 
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;ase  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemical 

p 

99-0947 

06/14/99 

09/12/99 

Loctite  Corporation 

(S)  Hotmett  adhesive  for  the  wood- 
working industry;  hotmett  adhesives 
for    general     Industrial     structural 
bonding 

(S)      Is      a      polymer      of:      1,3- 

isot)enzofuranclione.    polymer   with 
2.2'-oxybis[ethanol];  benzene,  1,1'- 
methylenebls{4-isocyan3to-; 
hexanedioic  acid,  polyfner  with  1 ,6- 
hexanediol;     dodecanedioic    acid, 
polymer       with        1 ,6-hexanediol; 
dyriacoll   7140;    decanedioic   acid, 
polymer       with       1 ,6-hexanediol; 

p 

99-0948 

06/14/99 

09/12/99 

Loctite  Corporation 

(S)  Hotmett  adhesive  for  the  wood- 
working industry;  hotmett  adhesives 

dynacdl  7250* 
(S)  Dodecanedioic  add,  polymer  with 
1,4-butanediol,    hexanedk)k:    add, 

for    general    industrial    structural 
bonding 

1,6-hexanediol,        a-hydro-omega- 
hydroxypoly{oxy(methyt-1 ,2- 
ethanedlyl)),       1 , 1  '-methylenebis[4- 
isocyanatobenzene)        and        2- 

p 

)9-0949 

06/14/99 

09/12/99 

• 

Loctite  Corporation 

(S)  Hotmett  adhesives  for  the  wood- 
working industry;  hotmett  adhesives 
for    general     industrial    structural 
bonding 

oxepanone* 
(S)      1 ,3-benzenedicartoxylic      acid, 
polymer                wrth                1.4- 
benzenedicart)oxytic      add,      1,4- 
butanedk)!,     dodecanedioic     add, 
hexanedk)ic    add,    1,6-hexanedio(, 
1,1'- 
metfiylenebisfisocyanatobenzene) 

rf- 

and  2,2'-oxybis[ethanol]* 

p 

)9-O950 

06/14/99 

09/12/99 

Loctite  Corporation 

(S)  Hotmett  adhesive  for  the  wood- 
working industry;  hotmett  adhesives 
for    general    industrial    structural 
bonding 

(S)      1 .3-benzenedicartx)xyl<c     add, 
polymer                wrth                1,4- 
benzenedicartxjxylic      add,      1 ,4- 
butanedioi,     dodecanedioic     acid, 
hexanedioic   add,    1,6-hexanedtol, 
1,1'- 
methylenebis[isocyanatobenzene] 

,2,2'-oxybis(ethanol)    and    a,a',a"- 

1 ,2,3-propanetriyttris(omega- 

hydroxypoty(oxy(methyl-1 ,2- 

p 

(9-0951 

06/18/99 

09/16/99 

CBI 

(G)     Destructive,     chemical     inter- 
mediate for  production  of  organic 
compounds 

ethanediyl)]* 
(G)  PolyisotHitene  epoxide 

p- 

i»-0952 

06/18/99 

09/16/99 

CBI 

(G)     Destructive,     chemical     inter- 

(G) Polyisobutene  epoxide 

mediate  for  production  of  organic 
compounds 

- 

p- 

»-0953 
9-0954 

06/18/99 

09/16/99 

CBI 

(G)  Destructive  fuel  additive 

(G)  Polyisobutylene  amine 

p- 

06/18/99 

09/1 6«9 

Zeon  Chemicals  L.P. 

(S)       Composites       reinforcement; 

(G)  Modified  pofyacrylate 

thermoset  reinforcement  ;adhesives 

p- 

19-0955 

06/1 8«9 

09/16/99 

CBI 

(S)  Flame  retardant  for  polyurethane 

(G)  Phosphoric  add  ester  oligomer 

p- 

^9-0956 

06/18/99 

09/16/99 

CBI 

(G)  Polymeric  colorant/uv  screen  for 
piastk» 

(G)         Chromophore         suljstituted 
polyoxyalkylene 

P- 

9-0957 

06/18/99 

09/16/99 

CBI    . 

(G)  Polymeric  cotorant/uv  screen  for 
plastics 

(G)        Chromophore        substrtuted 
polyoxyalkylene 

P- 

19-0958 

06/18/99 

09/16/99 

CBI 

(S)  Microelectronics  coating 

(G)  Substituted  tetracydic  olefin 

p- 

19-0959 

06/21/99 

09/19/99 

CBI 

(G)  Resin  coating 

(G)  Polyester  methacrylate 

P- 

1 

06/23/99 

09/21/99 

Reichhdd,  Inc. 

(S)  Fiber  bonding 

(G)  Cationic  styrene  butadiene  poly- 

niAr 

p- 

^9-0961 

06/22/99 

09/20/99 

CBI 

(G)    Open    non-dispersive    (release 
agent) 

II  Id 

(G)  Modified  fatty  add  ester 

p- 

^9-0962 

t 

06/23/99 

09/21/99 

CBI 

(S)  Resin  for  uttraviolet/electron  beam 
curable  coatings  and  adhesives 

(G)  Poly{oxy-1,4-butanediyl),   -hydro- 
-hydroxy-potymer  with  a  substituted 
alcohol     and     1,1'-methylenet)«s(4- 
isocyanatocydohexane],  2-hydroxy- 
ethyl  acrylate-blocked 

p- 

99-0963 

06/22/99 

09/20/99 

CBI 

(G)  Emutsifier 

(G)  Alkylether  suttate,  sodium  satt 

p- 

99-0964 

06/22/99 

09/20/99 

Stim-Lab,  Inc. 

(S)  Scale  inhibrtor  for  use  in  stimula- 

(S)             Phosphonic              add. 

tion  of  oil  wells 

[(phosphonomethyl)imino)bis[2,1  - 
ethandiylnitrllobis                   (meth- 
ylene)]]tetrakis,            monocaldum 
pentasodium  sah* 

p- 

9-0965 

06/22/99 

09/20/99 

3M  Company 

(S)  Plasma  cleaning 

(S)  Furan.  octafluorotetrahydro-* 
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Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-99-0966 

06/22/99 

09/20/99 

Eastman  Kodal<  Com- 

(G) Contained  use  in  an  article 

(G)   Polymer  of  vinylljenzene,   sul)- 

pany 

; 

stituted  vinylbenzer>e,  and  sub- 
stitijted  amine 

P-9*-0967 

06/22/99 

09/20«9 

CBI 

(G)  Colorant 

(G)  Colorant  intermediate 

P-99-0968 

06/22/99 

09/20/99 

CBI 

(G)  Chemical  intennediate 

(G)  Substituted  amino  aromatic  diol 

P-99-0969 

06/22/99 

09/20«9 

CBI 

(G)  Colorant 

(G)  Polyoxyalkytene  sutstituted 
chromophore 

P-99-0970 

06/22/99 

09/20/99 

CBI 

(G)  Colorant 

(G)  Polyoxyalkylene  substituted 
chromophore 

P-99-0971 

06/22/99 

09/20/99 

CBI 

(G)  Colorant 

(G)  Polyoxyalkylene  substituted 
chromophore 

P-99-0972 

06/22/99 

09/20/99 

CBI 

(G)  Colorant 

(G)  Polyoxyalkylene  substituted 
chromophore 

P-99-09n 

06/22/99 

09/20/99 

CBI 

(G)  Colorant 

(G)  Polyoxyalkylene  substituted 
chromophore 

P-9»-0974 

06/18/99 

09/1 6«9 

CBI 

(G)  Additive 

(G)  Substituted  urea 

P-99-0975 

06/18/99 

09/16/99 

CBI 

(G)  Additive 

(G)  Substituted  urea 

P-99-0976 

06/18^99 

09/16/99 

CBI 

(G)Addttive 

(G)  SubstitiJted  urea 

P-99-0977 

06/18^ 

09/16/99 

CBI 

(G)  Additive 

(G)  Substitiited  urea 

P-99-0978 

06/18/99 

09/16/99 

CBI 

(G)  Additive 

(€)  Substituted  urea 

P-99-0979 

06M8/99 

09/16/99 

CBI 

(G)  Additive 

(G)  Substituted  urea 

p-99-ogeo 

06/23/99 

09/21/99 

CBI 

(G)  /Adhesive  for  vEuious  sut)strates 

(G)  Polyester/aliphatic  pdyuiethane 
dispersion  in  water 

P-99-09ei 

06/24/99 

09/22/99 

CBI 

(G)  Destructive  fuel  additive 

(G)  Polyisobutylene  amine 

P-99-0982 

06/24/99 

09/22/99 

CBI 

(S)  Acid  dye  for  the  coloring  of  anod- 
ized  aluminum 

(G)                                    Chromate, 
bis([[(substttued)(phenylamino)ethyl] 
azoKsdbstituted) 
benzenedisulfonato]-.       potassium 

P-89-09e3 

06/24/99 

09/22/99 

CBI 

(G)  Coating  additive 

(G)  Aikyk>l  ammonium  salt  of  a  high- 
molecular  weight  cartwxylic  acid 

P-99-09e4 

06/24/99 

09/22/99 

CBI 

(Q)  Coating  component 

(G)  Urethane  acrylate  oligomer 

P-99-0985 

06/25/99 

09/23/99 

CBI 

(G)  Component  of  manufactured  con- 
sumer article 

(G)  1,3,6-sub8titutednapthalene-7- 
([4,5-dihydro-3-methyl  -5-oxo-1-(4- 
substitaJtedphenyl)  -1 /vpyrazoM- 
yqazo]-,  tetrasodium  saK 

P-99-09e6 

06/25/99 

09/23/99 

CBI 

(G)  Component  of  manufactured  oorv 
sumer  article 

(G)  1,3.6-substitutednapthalene-7- 
[[4,5-dihydro-3-nwtiiyl  -5-oxo-1-(4- 
substitutedphenyt)      -1/Kpyrazol-4- 

P-9»^)9e7 

06/25/99 

09/23/99 

CBI 

(S)  Water  and  oil  repeNent  finish  for 
clothes  of  cotton,  polyester,  and 
others 

(S)  Water  and  oH  repellent  finish  for 

(G)  Poly  -  beta  -  ftuoroalkyl  acrylate 
and  alkyl  acrylate 

P-99-0968 

06/25/99 

09/23/99 

CBI 

(G)  Poly  -  beta  -  fluoroalkyi  acrylate 

dothes  of  cotton,  polyester,  and 

and  ailkyl  acrylate 

ottiers 

P-99-0989 

06/25/99 

09/23/99 

CBI 

(G)  Open  non-dispersive  (resin) 

(G)  Cyctohexyt  fatty  aad  amkte 

P-99-0990 

06/29^ 

09/27/99 

CIBA  Specialty  Chemi- 

(S)   Colorant   for   wood   stain/metal 

(G)      Cobaltate(5-,      bis(4-[[6-[(sub- 

cais  Corporation, 

deco  formulations 

stitiJted),-1,3,5-triazin-2-yl)  amino]- 

coiofs  division 

1-hydroxy-3-sutfo-                        2- 
naphthalenyQazo]  -3-hydroxy-7-8ub- 
8tituted-1  -naphthalenesuNonato(4- 
)]-,  pentasodium 

P-99-0991 

06/25/99 

09/23/99 

CBI 

(G)  Destiiictive  use 

(G)  Cakaum  long  chain  alkaryt 
phenate  sulfide 

P--99-0992 

06/28/99 

09/26/99 

CBI 

(G)  Coating  additive 

(G)  Modified  polysitoxane    ■ 

P-99-0993 

06/28/99 

09/26/99 

Reichhold.  Inc. 

(S)  Birxler  in  uv  curble  Inks  &  coat- 

(G)  Urethane  acrylate  ester 

P— 99— 0995 

06/28/99 

09/26/99 

CBI 

Hiys 
(8)  Microelectronics  coating  polymers 

(G)  Substituted  bicydk:  olefin 

P-99-0996 

06/28/99 

09/26/99 

CBI 

(G)  Resin  coating 

(G)  Urettmne  acrylate 

P-99-0997 

06/28/99 

09/26/99 

CBI 

(G)  Processing  aid  for  plastics 

(G)  Organomodified  polysiloxanes 

P-9»-0998 

06/28/99 

09/26/99 

CIBA  Specialty  Chemi- 
cals Corp. 

(G)  Recycle  material,  contained  use 

(S)  Butanedtoic  acid,  ethyl  methyl 
ester  (9ct)* 

f    W    U999 

06/28/99 

09/26/99 

Inabata  America  Cor- 
poration 

(G)  Surfactant 

(G)  Polyox^athylene  derivative 

P-99-1000 

06/29/99 

09/27/99 

Reichhold,  Inc. 

(S)  Paint  resin 

(G)  Polyester  polyd 

P-99-1001 

06/30/99 

09/28/99 

CBI 

(G)  Polymer  film  component;  polymer 
coextmsion  component;  adhesives 

(G)  Ethylene  acrylate  copolymer 

C )  ise  No. 


P-)M002 


P-l 
P-l 


!>M003 
|>M004 


94-1 

•aid-1 


018 
019 
P-00-1020 


1 » table  II,  EPA  provides  the  following 
infi  t^ation  (to  the  extent  that  such 
infQtmation  is  not  claimed  as  CBI)  on 
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P^IMOOS 


P-HM006 


P-!»M007 


P-lHI-1008 


P-««l-1010 


P-Ji!M011 
P-S<  1-1012 
P-(<>-1013 


P-JJt-1014 


P-90-1015 

P-99-1016 

P-94-1017 

P-! 

P-! 


Received 
Date 


06/30/99 


06/25/99 
06/21/99 


06/21/99 
07/01/99 

07/01/99 

07/01/99 

07/01/99 
07/01/99 
07/01/99 
07/02/99 

07/02/99 


07/02/99 
07/02/99 
07/02/99 
07/02/99 
07/02/99 
07/02/99 


Projected 

Notice 
End  Date 


09/28/99 


09/23/99 
09/19/99 


09/19/99 
09/29/99 

09/29/99 

09/29/99 

09/29/99 
09/29/99 
09/29/99 
09/30/99 

09/30/99 


09/30/99 
09/30/99 
09/30/99 
09/30/99 
09/30/99 
09/30/99 


Manufacturer/Importer 


3M  Company 


CBI 

Polycoat  Products  Co. 

Polycoat  Products  Co. 

Cytec  Fit)erite,  IrK. 

Cytec  Rtwrite,  Irw. 

Cytec  Fiberite,  Inc. 


Eastman  Kodak  Com- 
pany 

Eastman  Kodak  Com- 
pany 

Eastman  Kodak  Com- 
pany 

Dystar  L.  P. 


CBI 


CBI 
CBI 
CBI 
CBI 
CBI 
CBI 


Use 


(G)  Epoxy  coating  component 


(G)  Chemical  intermediate 

(S)  Prepolymer  tor  adhesives,  coat- 
ings, cast  elastomer  &  spray  ure- 
ttiane 

(S)  Prepolymer  tor  adhesives,  coat- 
ings, cast  elastomer  &  spray  ure- 
thane 

(S)  As  precursor  mixtures,  composite 
prepregs,  adhesive  mixtures;  as 
converted  to  polymer,  nsat  poly- 
mer, polymer/filler  mixtures 

(S)  As  precursor  mixtures,  composite 
prepregs,  adhesive  mixtures;  as 
converted  to  polymer,  neat  poly- 
mer, polymer/filler  mixtures 

(S)  As  precursor  mixtures,  composite 
prepregs,  adhesive  mixtures;  as 
converted  to  polymer,  neat  poly- 
mer, polymer/filler  mixtures 

(G)  Chemical  intermediate,  destruc- 
tive use 

(G)  Chemical  intermediate,  destruc- 
tive use 

(G)  Chemical' intermediate,  destruc- 
tive use 

(S)  Dyeing  of  cellulosic  fiber 


(G)  Ink  component 


(S)  Resin  for  mbber 
(S>  Resin  for  rubber 
(S)  Resin  for  rubber 
(S)  Resin  for  rubber 
(S)  Resin  for  rubber 
(S)  Resin  for  rubber 


Chemk:al 


(S)  Phenol,  4,4'-(1- 

methylethylidene)bis-.  polymer  with 
(chloromethyl)oxirane  and  a.a'.a"- 

_  1 ,2,3-propanetriyltris  [omega- 

(oxiranylmethoxy)poly  [oxy(methyl- 
1,2-ethanediyl)]* 

(G)  Long  chain  aikyphenol 

(G)  Modified  diphenylmettiane 
diisocyanate  prepolymer 

(G)  Modified  diphenylmethane 
diisocyanate  prepolymer 

(G)  PolyimkJe  precursor  solutton 


(G)  Polyimide  precursor  solution 


(G)  Polyimide  precursor  solutkxi 


(G)  Substituted  butanoic  acid 

(G)  Substituted  hak>  butanoic  ackl, 

ester 
(G)  Substituted  butarK>4c  acid,  ester 

<G)  Sulfurous  acid,  monosodium  salt, 
reaction      products      with      (sub- 
strtuted)amine  and  sodium  sulfide 
(G)     Cycloallphatic     olefin     distillate 
stream  polymerized  with  substituted 
alkyl  phenol 
(G)  Modified  hydrocartwn  resin 
(G)  Modified  hydrocartxjn  resin 
(G)  Modified  hydrocarbon  resin 
(G)  Modified  hydrocartwn  resin 
(G)  Modified  hydrocart»on  resin 
(G)  Modified  hydrocartx>n  resin 


the  Notices  of  Commencement  to 
manufactm-e  received: 


II.  35  Notice  of  Commencement  From:  06/14/99  to  07/02/99 


Case  No. 


P-9B-0734 
P-9?-0187 

P-97-0572 

P-917-0816 
P-9tT-0819 
P-9bl-0820 
P-97t-0961 
P-9Bi-0344 
P-9bk)41 1 
P-9B-0496 
P-9B-0594 
P-9B_061 1 

P-9J-0618 


Received  Date 


06/21/99 
06/14/99 

06/28/99 

06/14/99 
06/14/99 
06/14/99 
06/22/99 
06/28/99 
07/02/99 
06/16/99 
07/02/99 
06/15/99 
07/02/99 


Commencement/ 
Import  Date 


05/21/99 
05/20/99 

06/10/99 

05/31/99 
05/31/99 
05/31/99 
05/31/99 
06/07/99 
06/26/99 
06/08/99 
06/22/99 
06/08/99 
06/23/99 


Chemical 


(G)  Polyolefin-modified  polyphthalamide 

(G)  2,6-dinitro-1,4-benzenedimethanol,  polymer  with  aliphatic  diisocyanate  and 

1,6  hexanediol,  bisphenol  a  ethoxylate  and  acid  functional  diol 
(S)  2-propenoic  acid,  2-methyl-2-isocyanatoethyl  ester,  polymer  with  methyl  2- 

methyl-2-propenoate* 
(G)  C.i.  reactive  blue  15:1 
(G)  C.i.reactive  orange  99 
(G)  C.i.  disperse  red  152 
(G)  Polyurethane  adhesive 
(G)  Epoxy  resin  polymer  adduct 
(G)  Polyester  polyol 
(G)  Bis  azo  dyestuff 
(G)  Polyester  amide 
(G)  Derivatized  tetrasubstituted  alkane 
(G)  Poly(ester-ether) 
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II.  35  Notice  of  Commencement  From:  06/14/99  to  07/02/99— Continued 


Case  No. 

Received  Date 

Commencement/ 
Import  Date 

ChemicjU 

P-98-0979 

06/14/99 

05/11/99 

(G)  Alkanedioic  acid,  diester  with  branched  akx>hois 

P-96-1032 

06/14/99 

06/07/99 

(G)  BenzenepolycartK>xylic  acid  alky!  ester 

P-99-0049 

06/23/99 

06/03/99 

(G)  2-naphthalenesulfonic  acid,  4-hydroxy-substituted  amino  -  substituted 
phenylazo,  mixed  salt 

P-99-0089 

06/22/99 

06/07/99 

(GVPolyalkoxylated  aromatic  amine  tint 
(G'  Tetra  all<yl  thiuram  disulfide 

P-99-0124 

06/24/99 

06/01/99 

P-99-0155 

06/28/99 

06/07/99 

(G  Modified  acrylic  resin 

P-99-0156 

06/28/99 

06/07/99 

(G  Modified  acrylic  resin 

P-99-0211 

06/14/99 

06/07/99 

(G)  Polyester  polyurethane 

P-99-0382 

06/16/99 

05/24/99 

(G  Copolymer  of  acrylic  esters  and  styrene 

P-99-0433 

06/14/99 

05/18/99 

(G  Alkoxytated  alkyloxypropylamine 

P-99-0434 

06/14/99 

05/16/99 

(G  Alkoxylated  alkytoxypropylamine 

P-«9-0436 

06/14/99 

05/17/99 

(G)  Alkoxylated  alkyloxy  propylamine  oxide 

P-99-0437 

06/14/99 

05/20/99 

(G)  Alkoxylated  alkyloxy  propylamine  oxide 

P-99-0447 

06/17/99 

05/23/99 

(G)  Substituted  heterocyclk:  benzoic  acid 

P-99-0452 

06/17/99 

05/25/99 

(G  Heterocyclic  substituted  heterocyclic  benzoic  acid  salt 

P-9»-0456 

06/17/99 

06A)8/99 

(S  Cart>amic  acid,  1 .6-hexanediylbis-.  bis[2-[2-(1-ethylpentyl)-3-oxazolidinyl1 
ethyl]  ester* 

P-9^-0459 

06/17/99 

06/08/99 

(S)  Oxirane,  methyl-,  polymer  with  a-hydro-omega-hydroxypolyIoxy(methyl-1,2- 
ethanediyl)],  1,1'-methylenebis(4-isocyanatobenzene]  and  oxirane* 

P-99-0490 

07/02/99 

06/03/99 

(G)  Modified  styrene/butadiene/acrylate  latex 

P-99-0542 

07/01/99 

06/25/99 

(S)  Silicic  acid,  diethoxyoctylsilyl  trimethylsilyl  ester* 

P-»-0558 

06/29/99 

06/09/99 

(G)  Ptienolic  resin 

P-99-0610 

06/291/99 

06/22/99 

(G)  Polyhydroxystyrene  compound 

Y-91-0201 

06/25/99 

06/11/99 

(S)  Polymer  of  1 ,4-benzenedicartx)xylic  acid,  dimethyl  ester  1 ,2-ethanediol; 
t,4-cyck}hexanedimethanol;  ethanol,  2,2'-oxybis-;  [isopropanol,  ti(4+)salt] 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  luly  22, 1999. 

Okst  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  99-20468  Filed  8-6-99;  8:45  am) 

BHJJNQ  CODE  asao-so-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

August  4, 1999. 

Additional  Subject  To  Be  Considered  at 
Open  Meeting  Tbursday,  August  5, 
1999 

The  Federal  Communications  '  ^ 

Commission  will  consider  the  Petition 


of  US  West  Communications,  Inc.  in 
conjunction  with  the  item  listed  below 
at  the  Open  Meeting  Scheduled  for  9:30 
a.m.,  Thursday,  August  5,  1999,  in 
Room  TW-C305,  at  445  12th  Street, 
SW.,  Washington,  D.C. 


Ham  No. 

Bureau 

Subject 

3 

Common  Carrier 

Title:  Access  Charge  Reform  (CC  Docket  No.  96-262);  Price  Cap  Performance  Review  for  Local 
Exchange  Carriers  (CC  Docket  No.  94-1);  and  Interchange  Carrier  Purchases  of  Switched  Ac- 
cess Services  Offered  by  Competitive  Local  Exchange  Carriers  (CCB/CPD  File  No.  98-63). 
Petition  of  US  West  Communications,  Inc.,  for  Fort}earance  from  Regulaton  as  a  Dominant 
Carrier  in  the  Phoenix,  Arizona  MSA  (CC  Docket  No.  98-157). 

Summary:  The  Commisskw  will  conskler  a  Fifth  Report  and  Order  and  Further  Notice  of  Pro- 
posed Rulemaking  conceming  issues  relating  to  interstate  access  charge  reform.  The  Commis- 
sion will  conskter  extending  the  statutory  deadline  applicable  to  the  above-referenced  petition. 

The  prompt  and  orderly  conduct  of 
the  Commission  business  requires  that 
less  than  7-days  notice  be  given 
consideration  of  this  additional  subject. 

Action  by  the  Commission  August  3, 
1999,  Chairman  Kennard  and 
Commissioners  Ness,  Furchtgott-Roth, 
Powell  and  Tristan!  voting  to  consider 
this  subject. 

Additional  information  conceming 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 


of  Public  Affairs,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 

Federal  Communications  Conunission. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  99-20602  Filed  »-5-99;  3:44  pmj 

Biixma  cooE  cns-oi-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activltias:  PropoMd  Collection; 
Comment  Reqiiest 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

summary:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
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An" 


g^qeral  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
c(  )punent  on  proposed  and/or 
cohtinuing  information  collections,  as 
nijuired  by  the  Paperwork  Reduction 

of  1995  (44  U.S.C.  chapter  35). 
currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Acquisition  Services 
Iiilormation  Requirements." 
Owes:  Comments  must  be  submitted  on 
Of  pefore  October  8, 1999. 

RESSES:  Interested  parties  are 
^ited  to  submit  written  comments  to 
ara  R.  Manly,  Management  Analyst 
l^gulatory  Analysis),  (202)  898-7453, 
ce  of  the  Executive  Secretary,  Room 
8,  Attention:  Comments/OES, 
eral  Deposit  Insurance  Corporation, 
17th  Street  N.W.,  Washington,  D.C. 
29.  All  comments  should  refer  to 
quisition  Services  Information 
uirements."  Comments  may  be 
d-delivered  to  the  guard  station  at 
rear  of  the  1 7th  Street  Building 
(lijicated  on  F  Street),  on  business  days 
bqijween  7  a.m.  and  5  p.m.  (FAX  number 
(2P2)  898-3838;  Internet  address: 
ients@fdic.gov). 

copy  of  the  comments  may  also  be 
Emitted  to  the  OMB  desk  officer  for 
1  FDIC:  Alexander  Hunt,  Office  of 
irmation  and  Regulatory  Affairs, 
ice  of  Management  and  Budget,  New 
Eji^tive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 
FQlt  FURTHER  INFORMATION  CONTACT: 
T^ara  R.  Manly,  at  the  address 
id^itified  above. 
SlHtPt-EMENTARY  INFORMATION: 

roposal  to  review  the  following 
mtly  approved  collection  of 
brmation: 

titie:  Acquisition  Services 
brmation  Requirements. 
TMB  Number:  3064-0072. 
[fonn  Number:  3700/04A. 

juency  of  Response:  Occasional. 
iffected  Public:  Contractors  and 
|dors  who  wish  to  do  business  with 
>1FDIC. 

lated  Number  of  Respondents: 
S28. 
imated  Time  per  Response:  0.42 

timated  Total  Annual  Burden: 
131^41  hours. 

neral  Description  of  Collection:  The 
lection  involves  the  submission  of 

rmation  on  Form  3700/04A  by 

actors  who  wish  to  do  business 
wijtji  the  FDIC.  The  form  is  used  to 
exkknine  a  contractor's  compliance  with 
FD|C  contracting  regulations  for 
p«^tial  FDIC  contract  awards, 
including  whether  the  contractor  is  a 
minority-owned  business  or  women- 
OM 1  ted  business. 


Request  for  Comment 

Comments  are  invited  on:  [A]  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C,  this  3rd  day  of 
August,  1999. 

Federal  Deposit  Insurance  Corporation. 

James  D.  LaPierre, 

Deputy  Executive  Secretary. 

(FR  Doc.  99-20371  Filed  8-6-99;  8:45  am) 

BHJJNG  CODE  S714-01-P 


FEDERAL  HNANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Apralsal  Subcommittee;  Information 
Collection  Activities  Under  OMB 
Review 

AGENCY:  Appraisal  Subcommittee. 

Federal  Financial  Institutions 

Examination  Council. 

ACTION:  Notice  of  information  collection 

extension  submitted  to  OMB  for  review 

under  the  Paperwork  Reduction  Act  of 

1980. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Appraisal 
Subcommittee  of  the  Federal  Financial 
Institutions  Examination  Council 
("ASC")  has  sent  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  the  following  information 
collection. 

DATES:  Comments  on  this  information 
collection  must  be  received  on  or  before 
September  8, 1999. 
ADDRESSES:  Send  comments  to  Ben 
Henson,  Executive  Director,  Appraisal 
Subcommittee,  2000  K  Street,  NW,  Suite 


310,  Washington.  DC  20006;  and 
Alexander  T.  Hunt,  Clearance  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  L.  Weinberg,  General  Counsel. 
Appraisal  Subcommittee.  2000  K  Street, 
NW.  Suite  310.  Washington.  DC  20006, 
fi'om  whom  copies  of  the  information 
collection  and  supporting  documents 
are  available. 
SUMMARY  OF  REVISION: 

Title:  12  CFR  part  1102,  subpart  C; 
Rules  pertaining  to  the  privacy  of 
individuals  and  systems  of  records 
maintained  by  the  Appraisal 
Subcommittee. 

Type  of  Review:  Regular  submission. 

Description  and  Summary:  The 
information  will  be  used  by  the  ASC 
and  its  staff  in  determining  whether  to 
grant  to  an  individual  access  to  records 
pertaining  to  that  individual  and 
whether  to  amend  or  correct  ASC 
records  pertaining  to  that  individual 
under  the  Privacy  Act  of  1974  (5  U.S.C. 
552a). 

Form  Number:  None. 

OMB  Number:  3139-0004. 

Affected  Public:  Individuals  and 
Households. 

Number  of  Respondents:  50 
respondents. 

Total  Annual  Responses:  50 
responses. 

Average  Hours  Per  Response:  33 
hours. 

Total  Annual  Burden  Hours:  16.67 
hom-s. 

Dated:  August  4.  1999. 

By  the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions  Examination 
Council. 

Marc  L.  Weinberg, 

Acting  Executive  Director  and  General 
Counsel. 

(FR  Doc.  99-20425  Filed  8-6-99;  8:45  am) 

BILLING  CODE  6210-01-M 


FEDERAL  HNANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Appraisal  Subcommittee;  Information 
Collection  Acttvitiea  Under  OMB 
Review 

AGENCY:  Appraisal  Subcommittee, 

Federal  Financial  Institutions 

Examination  Council. 

ACTION:  Notice  of  information  collection 

extension  submitted  to  OMB  for  review 

under  the  Paperwork  Reduction  Act  of 

1980. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Appraisal 
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Subcommittee  of  the  Federal  Financial 
Institutions  Examination  Council 
("ASC")  has  sent  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  the  following  information 
collection. 

DATES:  Comments  on  this  information 
collection  must  be  received  on  or  before 
September  8, 1999. 
AOORESSES:  Send  comments  to  Ben 
Henson,  Executive  Director,  Appraisal 
Subcommittee,  2000  K  Street,  NW,  Suite 
310.  Washington,  D.C.  20006:  and 
Alexander  T.  Himt,  Clearance  Officer, 
OfBce  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Marc  L.  Weinberg,  General  Counsel, 
Appraisal  Subcommittee,  2000  K  Street, 
NW.  Suite  310,  Washington,  DC  20006, 
from  whom  copies  of  the  information 
collection  and  supporting  documents 
are  available. 
SUPPLEMENTARY  MPORMATION: 

Title:  12  CFR  part  1102,  subpart  B; 
Rules  of  Practice  for  Proceedings. 

Type  of  Review.  Regular  submission. 

Summary  and  Need:  Procedures  for 
ASC  non-recognition  and  "further 
action"  proceedings  against  State 
appraiser  regulatory  agencies  and  other 
persons  imder  section  1118  of  Title  XI 
of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(12  U.S.C.  3347). 

Fonn  Number  None. 

OMB  Number.  3139-0005. 

Affected  Public.  State,  local  or  tribal 
government. 

-  Number  of  Respondents:  55 
re^Dondents. 

total  Annual  Reponses:  2  responses. 

Average  Hours  Per  Response:  60 
hours. 

Total  Annual  Burden  Hours:  120 
hours. 

Dated:  August  4, 1999. 

By  the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions  Examination 
Council. 

Marc  L.  WeiiibBrg, 

Acting  Executive  Director  and  General 
Counsel. 

(PR  Doc.  99-20426  Filed  8-6-99;  8:45  amj 
HLLMG  CODE  aZIO-OI-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  ttw  Sacretary 

Agency  InfonnatkMi  Collection 
Activities:  Propoeed  Collectione; 
Comment  Reqtiest 

The  Department  of  Health  and  Hiunan 
Services,  Office  of  the  Secretary  will 


periodically  publish  siunmaries  of 
proposed  information  collections 
projects  and  solicit  pubic  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instnunents,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  qtiality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project  1.  Survey  of 
Opinions  of  Principal  Investigators  on 
Managing  a  Biomedical  Research 
Laboratory— NEW— The  Office  of 
Research  Integrity  is  proposing  an 
informal  survey  of  principal 
investigators  to  obtain  anecdotal 
information  on  experiences  associated 
with  the  management  of  a  Biomedical 
Research  Laboratory.  The  information 
will  be  shared  with  the  research 
community  to  promote  good  laboratory 
management  practices.  Respondents: 
Principal  Investigators — ^Reporting 
Biuden  Information;  Number  of 
Respondents:  200;  Aimual  Frequency  of 
Response:  one  time;  Average  Burden  per 
Response:  3.5  hours;  Total  Aimual 
Burden:  700  hours. 

Send  conuqents  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Hiunphrey  Building,  200 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  August  2. 1999. 
Dennis  P.  Williams, 
Deputy  Assistant  Secretary,  Budget. 
[FR  Doc.  99-20454  Filed  8-6-99;  8:45  am] 
BHJJMQ  CODE  41SO-04-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collectfon 
Activities:  Submieaion  for  OMB 
Reviaiiv;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  folloMring  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Second  Mail  Survey  for  the  Multi- 
site  Evaluation  of  the  Welfare-to-Work 
Grant  Program — ^New — ^This  data 
collection  will  support  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  in  its  efforts  to  further 
doctunent  the  status  of  Welfare-to-Work 
formula  and  competitive  grantees  and 
provide  information  in  implementation 
issues  as  part  of  the  CongressionaUy 
mandated  evaluation  of  the  Welfare-to- 
Work  grants  program.  Respondents: 
Non-profit  Inistitutions,  State,  local  or 
Tribal  Governments;  Number  of 
Responses:  578;  Burden  per  Response: 
1.24  hoius;  Total  Burden:  714  hovas. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Office  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Himian  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Room  10235,  725  17th  Street  NW. 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW.  Washington,  DC,  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  July  30, 1999. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

(FR  Doc.  99-20355  Filed  8-6-99;  8:45  am] 

BHXING  COOE  41S0-04-M 
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DEPARTMENT  OF  HEALTH  AND 
H^MAN  SERVICES 

for  Health  Care  Policy  and 
h;  Contract  Review  Meeting 

1  accordance  with  section  10(a)  of 
i  Federal  Advisory  Committee  Act  as 
fended  (5  U.S.C,  Appendix  2), 
loimcement  is  made  of  an  Agency  for 
Hjaalth  Care  Policy  and  Research 
(.^CPR)  Technical  Review  Committee 
iC)  meeting.  This  TRC's  charge  is  to 
p^vide  review  of  contract  proposals 

'.  recommendations  to  the 
Aitfministrator.  AHCPR,  on  the  technical 
rit  of  proposals  submitted  in 
icmse  to  a  Request  for  Proposals 
?s)  on  "Technical,  Analytical  and 
^stical  Support  Services  for  the 
Ice  of  Research  Review,  Education 
1  Policy".  The  RFP  was  published  in 
li^  Commerce  Business  Daily  on  May 
11^999. 

The  upcoming  TRC  meeting  will  be 
clcised  to  tbfe  public  in  accordance  with 
I  Federal  Advisory  Committee  Act 
^CA),  section  10(d)  of  5  U.S.C, 
>endix  2,  implementing  regulations, 

101-6.1023,  and  procurement 
lations,  48  CFR  section  315.604(d). 
discussions  at  this  meeting  of 
cd^tract  proposals  submitted  in 
response  to  the  above-referenced  RFP 
I  likely  to  reveal  proprietary  and 
sonal  information  concerning 
)ividuals  associated  with  the 
proposals.  Such  information  is  exempt 
fr^m  disclosure  under  the  above-cited 
FAjCA  provision  that  protects  the  free 
e^^qhange  of  candid  views,  and  imder 
thj^  prociu*ement  rules  that  protects  the 

3ract  proposal  evaluation  process, 
rnie  of  TRC:  The  Agency  for  Health 
Policy  and  Research — "Technical, 
Alialytical  and  Logistical  Support 
S^^ices  for  the  Office  of  Research 
R^lriew,  Education  and  Policy." 

wate:  August  19-20, 1999  (Closed  to 
thypubUc). 

jp/ace;  Agency  for  Health  Care  Policy 
arfa  Research,  Conference  Center, 
C<iiiference  Room  B,  6010  Executive 
Bbulevard,  4th  Floor,  Rockville, 
Maryland  20852. 

contact  Person:  Anyone  wishing  to 
ob|tain  information  regarding  this 
mi  siting  should  contact  Bonnie 


Qi  <  stionnaire 


Campbell,  Office  of  Research  Review, 
Education  and  Policy,  Agency  for 
Health  Care  Policy  and  Research,  2101 
Executive  Boulevard,  Suite  400, 
Rockville,  Maryland,  20852,  301-594- 
1846. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  August  19-20 
meeting  due  to  the  timing  limitations 
imposed  by  the  review  and  funding 
cycle. 

Dated:  August  3. 1999. 
John  M.  Eisenberg, 

Administrator. 

(FR  Doc.  99-20428  Filed  8-6-99;  8:45  am] 

BILUNQ  COOE  4ia»-«MI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dieeaee  Control  and 
Prevention 

[INF(>-a9-25] 

Proposed  Data  Collections  Sulmltted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  conunent  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 


Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Proiects 

1.  Antimalarial  Drugs — New — The 
Division  of  Parasitic  Diseases,  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  is  proposing  a  survey  of 
pharmacy  directors  of  inpatient  health 
facilities  to  gain  information  about  the 
availability  of  antimalarial  medications 
in  their  pharmacies.  In  recent  years, 
CDC  has  received  increasing  numbers  of 
reports  from  health  care  providers  and 
patients  who  have  been  unable  to 
obtain,  or  experienced  delays  in 
obtaining,  antimalarial  drugF  which 
were  needed  for  patients  in  tho  Unit'nl 
States  who  have  been  diagnosed  with 
malaria.  In  the  case  of  injectable 
quinidine  gluconate,  which  is  the 
treatment  of  choice  for  severe  malaria, 
these  delays  in  initiating  appropriate  , 
therapy  have  been  life  threatening.  The 
reasons  for  these  shortages  have  varied 
from  problems  in  drug  supply  and 
distribution  from  the  manufacturer  to 
decisions  made  by  pharmacies  to  no 
longer  stock  the  drugs.  The  American 
Society  of  Health  System  Pharmacists 
(ASHP)  wrill  provide  CDC  with  a  list  of 
approximately  7,400  pharmacy  directors 
of  inpatient  institutions  in  the  U.S. 
Those  listed  will  be  surveyed  through  a 
mailed  questionnaire.  Participation  in 
completing  the  proposed  questionnaire 
will  be  volimtary.  Information  collected 
will  include  the  pharmacy  name  and 
location,  name  of  the  pharmacy  director, 
number  of  inpatient  beds  in  the  health 
facility,  a  list  of  antimalarial 
medications  currently  on  formulary  and 
in  stock,  the  procedure  and  anticipated 
delay  in  obtaining  injectable  quinidine 
if  needed  and  not  cturently  in  stock, 
and,  if  quinidine  is  no  longer  on 
formulary,  the  date  it  was  taken  off. 
Such  information  is  essential  for  CDC  to 
determine  the  potential  need  for  and 
various  options  to  improve  the 
availability  of  critical  antimalarial  drugs 
in  the  United  States.  The  total  estimated 
cost  to  respondents  is  0. 


Fbm> 


Numt>er  of 
respondents 


7,400 


Number  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den per 
resporxjent  (in 
hrs.) 


0.16 


Response  bur- 
den (total  hrs. 
in  study) 


1184 
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Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  99-20381  Filed  »-6-99;  8:45  am] 
HLUNQ  CODE  41«»-1S-^ 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

CenlMS  for  DlMM*  Control  and 


[30OAY-16-991 

Aganqr  Forma  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  ToTeqUe$t  a  copy  of  these 
requests,  call  the  CI)C  Reports  Clearancie 
Officer  at  (404)  639-7090.  Send  written 
conunents  to  CDC,  E)esk  Officer;  Hum^' 
Resoiuces  and  Housing  Branch,  New  '   ' 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 


comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Pro|ect 

1.  National  Surveillance  of  Dialysis- 
Associated  Diseases  (0920-0009)— 
Reinstatement — National  Center  for 
Infectious  Diseases  (NCID).  The  Hospital 
Infectious  Program,  NCID  is  proposing 
renewal  of  a  yearly  mail  survey  of 
dialysis  practices  and  dialysis- 
associated  diseases  at  U.S.  outpatient 
hemodialysis  centers.  The  rehabilitation 
of  individuals  in  the  United  States  who 
suffer  from  chronic  renal  failing  has 
been  identified  as  an  important  national 
priority;  and  since  1973,  chronic 
hemodialysis  patients  have  been 
provided  financial  support  by  the 
Federal  Government.  The  Hospital 
Infections  Program  and  the  Hepatitis 
Branch,  Division  of  Viral  and  Rickettsial 
Diseases,  Centers  for  Disease  Control 
and  Prevention,  have  responsibility  for 
formulating  strategies  for  the  control  of 
h^atitis,  bacteremia,  pyrogenic 
reactions,  and  other  hemodialysis- 
aS^ociated  disease. 

In  order  to  devise  such  control 
measiues,  it  is  necessary  to  determine 
the  extent  to  which  the  incidence  of 


these  dialysis-associated  diseases 
changes  over  time.  This  request  is  to 
continue  surveillance  activities  among 
chronic  hemodialysis  centers 
nationwide.  In  addition,  once  control 
measures  are  recommended  it  is 
essential  that  such  measures  be 
monitored  to  determine  their 
effectiveness.  The  siuvey  is  conducted 
once  a  year  by  mailing  it  to  all  chronic 
hemodialysis  centers  licensed  by  the 
Health  Care  Financing  Administration 
(HCFA).  Dialysis  practices  surveyed 
include  the  use  of  hepatitis  B  vaccine  in 
patients^and  staff  members,  whether 
isolation  rooms  are  used  to  treat 
hepatitis  B  siuface  antigen-positive 
patients,  the  types  of  vascular  access 
and  dialyzers  used,  whether  certain 
dialysis  items  are  disinfected  for  reuse, 
and  whether  the  dialysis  center  has  any 
policy  for  insuring  judicious  use  of 
antimicrobial  agents.  Among  dialysis- 
associated  diseases,  the  survey  includes 
hepatitis  B  virus  infection,  antibody  to 
hepatitis  C  virus,  antibody  to  human 
inununodeficiency  virus,  pjnrogenic 
reactions,  and  vancomycin-resistant 
enterococci.  The  total  annual  burden 
hours  are  3200. 


Respondents 

Number  of 
respondents 

Number  of  re- 
sponses/re- 
spondent 

Avg.  Burden/ 
response 

(in  hrs.) 

Chronic  Hemodialysis  Centers  

3,200 

1 

1 

Dated:  August  3, 1999. 
Nancy  Cheal. 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  99-20380  Filed  8-6-99;  8:45  am] 

HLUNO  CODE  4ia3-1t-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fdod  and  Drug  Administration 
[DoclwtNo.99N-0185] 

Agency  Information  Collection 
Actlvitiea:  Propoaed  Collection; 
Comment  Requeat;  Coemetlc  Product 
Voluntary  Reporting  Program 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportiinity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 


publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  Cosmetic  Product  Volimtary 
Reporting  Program. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  8, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosbiug,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 


Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  a 
collection  of  information,  before 
submitting  the  collection  to  OMB  for 
approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
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ii  iormation,  including  the  validity  of 
tl  [^  methodology  and  assumptions  used; 
(^)  ways  to  enhance  the  quality,  utility, 
1  clarity  of  the  infonnation  to  be 
lected;  and  (4)  ways  to  minimize  the 
rden  of  the  collection  of  information 
on  respondents,  including  through  the 
uw  of  automated  collection  techniques, 
wjlken  appropriate,  and  other  forms  of 
ir  iormation  technology. 

Cismetic  Product  Voluntary  Reporting 
PHigram— 21  CFR  720.4,  720.6,  and 
72D.8(b)  (OMB  Control  Number  0910- 
09^0— Extension) 

tinder  the  Federal  Food,  Drug,  and 
Cttsmetic  Act  {the  act),  cosmetic 
products  that  are  adulterated  under 
section  601  of  the  act  (21  U.S.C.  361)  or 
iniiisbranded  under  section  602  of  the  act 
m  U.S.C.  362)  cannot  legally  be 
distributed  in  interstate  commerce.  To 
^ist  FDA  in  carrying  out  its 
onsibility  to  regulate  cosmetics, 
requests  under  part  720  (21  CFR 
720),  but  does  not  require,  that 
s  that  manufacture,  pack,  or 
distribute  cosmetics  file  with  the  agency 
t  [ingredient  statement  for  each  of  their 
products  (§  720.4).  Ingredient  statements 
new  submissions  (§  720.1)  are 
orted  on  Form  FDA  2512  entitled 
smetic  Product  Ingredient 
itement,"  and  Form  FDA  2512a,  a 


fc 


continuation  form.  Changes  in  product 
formulation  (§  720.6)  are  also  reported 
on  Forms  FDA  2512  and  FDA  2512a. 
When  a  firm  discontinues  the 
commercial  distribution  of  a  cosmetic, 
FDA  requests  that  the  firm  file  Form 
FDA  2514  entitled  "Discontinuance  of 
Commercial  Distribution  of  Cosmetic 
Product  Formulation"  (§  720.6).  If  any  of 
the  information  submitted  on  or  with 
these  forms  is  confidential,  the  firm  may 
submit  a  request  for  confidentiality 
under  §  720.8. 

FDA  uses  the  information  received  on 
these  forms  as  input  for  a  computer- 
based  information  storage  and  retrieval 
system.  These  volimtary  formula  filings 
provide  FDA  with  the  best  information 
available  about  cosmetic  product 
formulations,  ingredients  and  their 
frequency  of  use,  businesses  engaged  in 
the  manufacture  and  distribution  of 
cosmetics,  and  approximate  rates  of 
product  discontinuance  and  formula 
modifications.  FDA's  data  base  also  lists 
cosmetic  products  containing 
ingredients  suspected  to  be  carcinogenic 
or  otherwise  harmful  to  the  general 
public  health.  The  information  provided 
under  the  Cosmetic  Product  Volimtary 
Reporting  Program  assists  FDA 
scientists  in  evaluating  reports  of 
alleged  injuries  and  adverse  reactions  to 
the  use  of  cosmetics.  The  infonnation 


also  is  utilized  in  defining  and  planning 
anal)rtical  and  toxicological  studies 
p^taining  to  cosmetics. 

FDA  shares  nonconfidential 
information  from  its  files  on  cosmetics 
with  consumers,  medical  professionals, 
and  industry.  For  example,  by 
submitting  a  Freedom  of  Information 
Act  request,  consiuners  can  obtain 
information  about  which  products  do  or 
do  not  contain  a  specified  ingredient 
and  about  the  levels  at  which  certain 
ingredients  are  typically  used. 
Dermatologists  use  FDA  files  to  cross- 
refierence  allergens  found  in  patch-test 
kits  with  cosmetic  ingredients.  The 
Cosmetic,  Toiletry,  and  Fragrance 
Association,  which  is  conducting  a 
review  of  ii^redients  used  in  coRTnetirjj, 
has  relied  on  data  provided  by  FDA  in 
selecting  ingredients  to  be  reviewed 
based  on  frequency  of  use. 

The  Cosmetic  Product  Voluntary 
Reporting  Program  was  suspended 
during  fiscal  year  (FY)  1998  because  of 
a  lack  of  funding  and  was  reinstated  at 
the  beginning  of  FY  1999.  Participation 
retvuned  to  the  previous  level.  Thus, 
FDA  estimates  that  the  burden  of  this 
collection  of  information  will  remain 
the  same  as  the  estimate  presently  on 
file  with  OMB. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


).4  (New  submis- 
sions) 
720.6  (Amendments) 
1.6  (Notices  of 
iscontinuance) 
|.8  (Requests  for 
:bnfidentiality 


rhere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Form 


FDA  2512/FDA  2512a 

FDA  2512/25123 
FDA  2514 


No.  of 
Respondents 


550 

550 
550 


Annual 

Frequency  per 

Response 


4.2 

1.4 
4.5 

1.0 


Total  Annual 
Responses 


2,310 

770 
2,500 


Hours  per 
Response 


0.5 

0.33 
0.1 

1.6 


Total  Hours 


1.155 

254 
250 

3 

1,662 


1  his  estimate  is  based  on  the  number 
an  ( [  frequency  of  submissions  received 
(he  past  and  on  discussions  between 
FIIA  staff  and  respondents  during 

I  L^tine  communications.  The  actual 
tii^  required  for  each  submission  will 
in  relation  to  the  size  of  the 
ipany  and  the  breadth  of  its 
-keting  activities. 

ated:  August  2, 1999. 
wMiam  K.  Hubbard. 

Se  vor  Associate  Commissioner  for  Policy, 

Ph  ifining  and  Legislation. 

(piiDoc.  99-20359  Filed  8-6-99;  8:45  am] 

BILUNO  code  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  [99F-2552]] 

Asahi  Denka  Kogyo  ICK.;  Rling  Of 
Food  Additive  Petitton 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Asahi  Denka  Kogyo  K.K.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 


provide  for  the  safe  use  of  phosphorous 
acid,  cyclic  neopentanetetrayl  bis(2,6- 
di-tert-butyl-4-methylphenyl)  ester  as  an 
antioxidant  and/or  stabilizer  in 
polyolefins  intended  to  contact  food. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Vivian  Gilliam,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3094. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4679)  has  been  filed  by 
Asahi  Denka  Kogyo  K.K.,  c/o  Japan 
Technical  Information  Center,  Inc.,  775 
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S.  23rd  St..  Arlington.  VA  22202.  The 
petition  proposes  to  amend  the  food 
additive  regidations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of 
phosphorous  acid,  cyclic 
neopentanetetrayl  bis{2 ,6-di-tert-butyl- 
4-methylphenyl)  ester  for  use  at  levels 
not  to  exceed  0.15  percent  by  weight  in 
polyolefins  complying  with  §  177.1520 
Olefin  polymers  (21  CFR  177.1520). 

The  agency  has  determined  imder  21 
CFR  25.32(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  July  2, 1999 
Alan  M.  Rulis 

DirectorofPremarket  Approval,  Center  for 
Food  Safety  and  Applied  Nutrition 
(FR  Doc.  99-20356  Filed  8-6-99;  8:45  am] 
aiLLMQ  COOE  41«Mn-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DociMtNo.99F-2534] 

CMm  Spadalty  Chamicais  Corp.;  Rling 
of  Food  Additiva  Patitlon 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba  Specialty  Chemicals  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  di(Ti- 
octyl)phosphite  as  an  extreme  pressiue- 
antiwear  adjuvant  for  lubricants 
intended  for  incidental  contact  with 
food. 

FOR  HIRTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug: Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202^18-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4683)  has  been  filed  by 
Ciba  Specialty  Chemicals  Corp.,  540 
White  Plains  Rd.,  P.O.  Box  2005. 
Tairytown,  NY  10591-9005.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.3570 
Lubricants  with  incidental  food  contact 
(21  CFR  178.3570)  to  provide  for  the 


safe  use  of  di(ji-octyl)phosphite  as  an 
extreme  pressure-antiwear  adjuvant  for 
lubricants  intended  for  incidental 
contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(j)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  July  20, 1999. 
Laura  M.  Tanuitino, 

Deputy  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  99-20361  Filed  8-6-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
<(D6ek«t  No*.  92P-0274  and  97P-OAS7] 

Determination  That  Bendectin  Was  Not 
Withdrawn  From  Sale  for  Reasons  of 
Safety  or  Effectiveness 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Nodce. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
that  the  drug  product  Bendectin,  a  tablet 
composed  of  pyroxidine  hydrochloride, 
10  milligram  (mg),  and  doxylamine 
succinate,  10  mg,  for  the  prevention  of 
nausea  during  pregnancy  was  not 
withdrawn  fi'om  sale  for  reasons  of 
safety  or  effectiveness.  This 
determination  will  permit  FDA  to 
approve  abbreviated  new  drug 
applications  (ANDA's)  for  the 
combination  product  pyroxidine 
hydrochloride,  10  mg,  and  doxylamine 
succinate.  10  mg,  tablets. 

FOR  further  information  CONTACT: 
Andrea  C.  Masciale,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  hi  1984 
Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  (the  1984  amendments),  which 
authorized  the  approval  of  duplicate 
versions  of  approved  innovator  drug 
products  imder  an  ANDA  procedure. 
ANDA  sponsors  generally  must  show 
that  the  drug  for  which  they  are  seeking 
approval  contains  the  same  active 
ingredient  in  the  same  strength  and 


dosage  form  as  the  "listed  drug,"  which 
is  a  drug  that  was  previously  approved 
under  a  new  drug  application  (NDA). 
Sponsors  of  ANDA's  are  not  required  to 
repeat  the  extensive  clinical  testing 
necessary  to  gain  approval  of  an  NDA. 
The  only  data  from  investigations 
required  in  an  ANDA  are  data  to  show 
that  the  drug  that  is  the  subject  of  the 
ANDA  is  bioequivalent  to  the  listed 
drug. 

Ine  1984  amendments  include  what 
is  now  section  505(j)(7)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  355(j)(7)).  which  requires 
FDA  to  publish  a  list  of  all  approved 
drugs.  FDA  publishes  this  list  as  part  of 
the  "Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaliiations," 
which  is  generally  known  as  the 
"Orange  Book."  Although  they  are 
technically  drugs  that  should  be  listed 
under  section  505(j)(7)  of  the  act,  certain 
drug  products,  including  Bendectin, 
that  were  approved  for  safety  and 
effectiveness  but  were  no  longer 
marketed  on  September  24, 1984,  are 
not  included  in  the  Orange  Book.  In 
implementing  the  1984  amendments. 
FDA  decided  not  to  retrospectively 
review  products  withdrawn  from  the 
market  prior  to  the  passage  of  the 
amendments.  Rather,  the  agency 
decided  to  determine  whether  such 
drugs  were  withdrawn  from  the  market 
for  safety  or  effectiveness  reasons  on  a 
case-by-case  basis.  A  person  interested 
in  obtaining  marketing  approval  for 
such  a  drug  product  through  the  ANDA 
process  must  petition  the  agency  for  a 
determination  (21  CFR  314.122(d)). 

Under  FDA's  regulations,  drugs  are 
withdrawn  from  the  list  if  the  agency 
withdraws  or  the  Secretary  of  Health 
and  Hiunan  Services  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness,  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (21  CFR  314.162). 
FDA  must  make  a  determination  as  to 
whether  a  listed  drug  was  withdrawn 
for  reasons  of  safety  or  effectiveness 
when  a  person  petitions  for  such  a 
determination  (§  314.161(a)(3)  (21  CFR 
314.161(a)(3))).  Regulations  also  provide 
that  the  agency  must  make  a 
determination  as  to  whether  a  listed 
drug  was  withdrawn  from  sale  for 
reasons  of  safety  or  effectiveness  before 
an  ANDA  that  refers  to  that  listed  drug 
may  be  approved  (§  314.161(a)(1)).  FDA 
may  not  approve  an  ANDA  that  does  not 
refer  to  a  listed  drug. 

Bendectin  is  the  subject  of  approved 
NDA  10-598.  currently  held  by  Hoechst 
Marion  Roussel,  Inc.  (HMR).  In  1956, 
FDA  approved  the  NDA  for  Bendectin 
tablets  for  use  in  the  prevention  of 
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m  ;1  isea  during  pregnancy.  The  original 
fo  r  mulation  of  the  antinauseant 
included  dicyclomine  hydrochloride, 
p]  1  oxidine  hydrochloride,  and 
dpxylamine  succinate.  The  drug  was 
reviewed  in  the  agency's  Drug  E£Gcacy 
Stjudy  Implementation  program,  in 
w^ich  FDA  concluded  that  dicyclomine 
hV^lrochloride  did  not  contribute  to  the 
epikitiveness  of  the  other  two 
1  redients  in  Bendectin  tablets^ 
srefbre.  the  drug  product  was 
)rmulated  in  1976  to  include  only 
ixidine  hydrochloride,  10  mg,  and 
ikylamine  succinate,  10  mg. 
^    Jime  9, 1983,  Merrell  Dow,  HMR's 
ecessor  in  interest,  withdrew 
dectin  tablets  from  sale  in  the 
Uii^ted  States  and  worldwide.  Other 
panies  have  continued  to  market 
6  product  in  other  areas  of  the  world. 
FT)A,  to  the  press,  and  in  letters  to 
:omers  using  Bendectin  tablets, 

11  Dow,  in  explaining  its  decision, 
:ed  that  the  withdrawal  of  the  drug 

uct  was  due  to  nonmedical  reasons, 
i^ing  significant  adverse  publicity  and 
burdens  of  litigation.  At  the  same 
le,  Merrell  Dow  asserted  its  view  that 
ailable  medical  evidence  does  not 
aionstrate  a  cause  and  effect 
reUtionship  between  the  use  of 
B^^dectin  and  birth  defects."  In  an  FDA 
Talk  Paper  issued  on  the  day  Bendectin 
wa£  withdrawn  from  sale,  the  agency 
:ed  that  Merrell  Dow's  decision  was 
ependent"  of  action  by  FDA.  HMR 
predecessors  in  interest  to  HMR 
ie  continually  maintained  that  the 
i^drawal  of  Bendectin  tablets  was  for 
re^ons  other  than  safety  or 
'^ctiveness. 

June  24, 1992,  Townley  &  Updike, 
half  of  Pharmaceutical 
elopment  and  Licensing,  Inc., 
imitted  a  citizen  petition  under  21 
10.30  (Docket  No.  92P-0274/CP1) 
regarding  the  status  of  Bendectin.  A 
similar  citizen  petition  was  filed  by  Cato 
Research  on  behalf  of  Duchesnay  Inc., 
on  October  20, 1997  (Docket  No.  97P- 
04  37/CPl).  Both  petitions  request  that 
thei  agency  determine  whether 
Bendectin  was  withdrawn  from  sale  for 
teuons  of  safety  or  effectiveness  and,  if 
thei  agency  determines  that  the  drug  was 
not  withdrawn  from  sale  for  reasons  of 
sal'ety  or  effectiveness,  relist  the  drug  in 
thejOrange  Book. 

Under  §  314.161 ,  the  relevant  inquiry 
is  whether  the  manufacturer  withdrew 
thb  drug  from  the  market  for  reasons  of 
safety  or  effectiveness.  Where,  as  here, 
a  si^bstantial  amount  of  time  has  elapsed 
sii  tfce  a  drug  was  withdrawn  bom  the 
miifket,  the  agency's  inquiry  considers 
nc  IJ  only  the  reasons  the  manufacturer 
in  1  ially  ceased  marketing  the  product, 
biitjalso  any  relevant  information  that 


has  become  available  since  the  market 
withdrawal.  Because  a  finding  that  a 
product  was  not  withdrawn  for  safety  or 
effectiveness  reasons  will  permit  the 
approval  of  ANDA's  for  the  drug,  the 
agency  considers  all  relevant 
information,  not  just  information 
available  at  the  time  of  the  initial 
withdrawal,  to  determine  whether  a 
drug  is  no  longer  on  the  market  due  to 
safety  or  effectiveness  concerns. 

The  agency's  review  of  the 
withdrawal  of  Bendectin  from  the 
market  has  considered  the  sponsor's 
explanation  of  the  basis  for  the 
withdrawal  of  the  product  in  1983  and 
information  available  to  the  agency 
regarding  safety  or  effectiveness 
concerns  for  Bendectin.  As  noted 
previously,  the  sponsor  has  consistently 
maintained  that  it  withdrew  Bendectin 
from  the  market  for  reasons  other  than 
safety  or  effectiveness.  The  agency  has 
reviewed  information  submitted  with 
the  petitions,  published  studies,  U.S. 
and  foreign  adverse  event  reports,  and 
FDA  records.  The  ciirrent  evidence 
supports  the  conclusion  that  Bendectin 
was  not  withdrawn  bom  the  market  for 
reasons  of  safety  or  effectiveness. 

Doxylamine  succinate  is  an  active 
ingredient  in  several  over-the-counter 
(OTC)  antihistamines  and  sleep  aids. 
The  labeling  of  these  OTC  products 
bears  statements  that  pregnant  women 
should  seek  the  advice  of  a  health 
professional  before  using  the  products 
or  that  the  products  should  not  be  taken 
by  pregnant  women.  These  statements 
do  not  contradict  FDA's  present 
determination  because  the  combination 
product  pyroxidine  hydrochloride,  10 
mg,  and  doxylcimine  succinate,  10  mg, 
is  a  prescription  drug  product.  As  with 
all  prescription  drug  products  that  are 
being  considered  for  use  in  a  pregnant 
woman,  a  health  professional  may 
appropriately  assess  the  risks  and 
benefits  of  pyroxidine  hydrochloride 
and  doxylamine  succinate  for  its 
intended  use. 

Pyroxidine  hydrochloride  is  also 
known  as  vitamin  B^.  As  an  individual 
product,  it  is  readily  available  to  U.S. 
consumers  without  the  requirement  of  a 
prescription. 

The  agency  has  determined  under 
§  314.161  that  Bendectin  was  not 
withdrawn  from  the  market  for  reasons 
of  safety  or  effectiveness.  Accordingly, 
the  agency  will  list  Bendectin  tablets  in 
the  "Discontinued  Drug  Product  List" 
section  of  the  Orange  Book.  The 
"Discontinued  Drug  Product  List" 
delineates,  among  other  items,  drug 
products  that  have  been  discontinued 
from  marketing  for  reasons  other  than 
safety  or  effectiveness.  ANDA's  that 
refer  to  the  combination  product     ' 


pyroxidine  hydrochloride,  10  mg,  and 
doxylamine  succinate,  10  mg,  tablets 
may  be  approved  by  the  agency. 

Dated:  July  28, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-20362  Filed  8-6-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatratiofi 

Adviaory  CommKtaa  on  Special 
Studlaa  Relating  to  the  Poaalbia  Long- 
Term  Health  Effacta  of  Plienoxy 
Hartiicidea  and  Contamlnanta  (Ranch 
Hand  Adviaory  Committee);  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Advisory 
Committee  on  Special  Studies  Relating 
to  the  Possible  Long-Term  Health  Effects 
of  Phenoxy  Herbicides  and 
Contaminants  (Ranch  Hand  Advisory 
Committee). 

General  Function  of  the  Ck)mmittee: 
To  advise  the  Secretary  and  the 
Assistant  Secretary  for  Health 
concerning  its  oversight  of  the  conduct 
of  the  ranch  hand  study  by  the  U.S.  Air 
Force  and  to  provide  scientific  oversight 
of  the  Department  of  Veterans  Affairs 
Army  Chemical  Corps  Vietnam  Veterans 
Health  Study,  and  other  studies  in 
which  the  Secretary  or  the  Assistant 
Secretary  for  Health  believes 
involvement  by  the  committee  is 
desirable. 

Date  and  Time:  The  meeting  will  be 
held  on  August  26  and  27. 1999.  8:30 
a.m.  to  5  p.m. 

Location:  Parklawn  Bidg.,  5600 
Fishers  Lane,  conference  room  K, 
Rockville,  MD. 

Contact  Person:  Ronald  F.  Coene, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16-53.  Rockville,  MD 
20857,  301-827-6696,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12560. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  review 
the  draft  report  of  the  Air  Force  Health 
Study-Cycle  5. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views. 
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orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  August  6,  1999.  Oral 
presentations  from  the  public  will  be 
scheduled  on  August  27, 1999,  between 
approximately  11  a.m.  to  12  noon.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  August  6, 1999, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  July  30.  1999 
Linda  A.  Suydam, 
Senior  Associate  Commissioner 
[FR  Doc.  99-20365  Filed  8-0-99;  8:45  am) 
BILLING  CODE  416IMI1-f 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratkm 

[FDA  225-98-6000] 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration  and  States  of  Illinois 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing 


notice  of  a  Memorandum  of 
Understanding  (MOU)  between  FDA 
and  the  State  of  Illinois  Department  of 
Nuclear  Safety.  The  purpose  of  the 
MOU  is  to  authorize  the  State  to 
implement  a  State  certification  program 
under  the  Mammography  Quedity 
Standards  Act. 

DATES:  The  agreement  became  effective 
August  3, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lireka  P.  Joseph,  Center  for  Devices  and 
Radiological  Health  (HFZ-200),  Food 
and  Drug  Administration,  2094  Gaither 
Rd.,  Gaithersburg,  MD  20850,  301-443- 
2845.  SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  MOU's  between  FDA  and  others 
shall  be  published  in  the  Federal 
Register,  the  agency  is  publishing  notice 
of  this  MOU. 

BILLING  CODE  41M-41-F 
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Control  No  225-98-6000 


MEMORANDUM  OF  UNDERSTANDDVG 
BETWEEN  TBDE 

STATE  OF  ILLINOIS 
DEPARTMENT  OF  NUCLEAR  SAFETY 

AND 

VS.  FOOD  AND  DRUG  ADMINISTRATION 

CENTER  FOR  DEVICES  AND  RADIOLOGICAL  HEALTH 

OFFICE  OF  HEALTH  AND  INDUSTRY  PROGRAMS 


PURPOSE: 

The  purpose  of  this  Memorandum  of  Understanding  (MOU)  is  to  authorize  the  State  of 
Illinois,  through  the  Department  of  Nuclear  Safety  (Department),  to  implement  a  State 
certification  program  in  Illinois  under  the  Mammography  Quality  Standards  Act  (MQS  A). 
The  MOU  will  authorize  the  Department  to  implement  MQSA  certification  standards  as 
approved  by  the  United  States  Food  and  Drug  Administration  (FDA),  and  to  issue 
certificates  to  mammography  facilities  to  ensure  safe,  reliable,  and  accurate  mammography 
in  Illinois.  FDA  recognizes  that  the  Radiation  Protection  Act  of  1990  and  Department 
emergency/proposed  rules,  to  be  filed  and  eflfective  upon  execution  of  this  MOU,  meet  the 
requirements  of  the  MQSA  for  approval  by  FDA  of  a  State  certification  program  in 
Illinois. 


n.         BACKGROUND: 

The  MQSA  (Pub.  L.  102-539)  was  enarted  on  October  27,  1992,  to  estabUsh  national 
quality  standards  for  mammography.  Pursuant  to  MQSA,  the  authority  to  approve 
accreditation  bodies  and  to  certify  facilities  was  delegated  by  the  Secretary  of  Health  and 
Human  Services  (Secretary)  to  the  FDA 

Subsection  (q)  of  the  MQSA  authorized  the  Secretary  to  authorize  State  programs  to 
carry  out  certain  MQSA  certification  program  requirements.  Section  24.5  of  the 
Radiation  Protection  Act  of  1990  authorizes  the  Department  to  erter  agreements  and 
promulgate  rules  as  necessary  to  implement  such  a  State  program  in  Illinois. 

FDA  has  developed  a  States  as  Certifiers  Demonstration  Project  (Project)  to  allow  a 
limited  trial  of  State  Programs  under  Subsection  (q)  of  the  Act.    The  State  of  Illinois  has 
applied  and  been  approved  by  the  FDA  to  participate  in  the  Project.  The  Project  is  for 
one  year,  but  may  be  renewed  by  mutual  agreement.  FDA  anticipates  that  the 
Demonstration  Project  will  lead  to  a  national  States  as  Certifiers  program  which  will  be 
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open  to  all  states  that  apply  and  are  approved  by  FDA. 


nL       AUTHORITY: 


FDA  has  been  delegated  authority  by  the  Secretary  to  authorize,  under  Subsection  (q)  of 
the  MQS  A,  State  MQS  A  certification  programs.  Pursuant  to  Section  24.5  of  the 
Radiation  Protection  Act  of  1990,  the  Department  is  authorized  to  enter  into  agreements 
to  carry  out  the  State  Certification  program  requirements  provided  for  in  the  MQSA. 


IV.  TERMS: 


1.   FDA,  under  the  Project,  hereby  authorizes  the  State  oflllinois,  through  the 

Department,  to  implement  a  program  to  carry  out  the  certification  requirements  of 
subsections  (b),  (c),  (d),  (gXO,  (h),  (i),  and  (j)  of  the  MQSA  (including  the 
requirements  under  regulations  promulgated  pursuant  to  such  subsections).  The 
Department  shall  impi«nent  the  program  in  accordance  with  its  application  dated 
February  9,  1998  arijl  its  response  to  the  FDA  review  letter  of  April  7,  1998,  submitted 
with  the  Departmeql^^.letter  of  April  20,  1998. 

2    FDA  shall  continue  to  carry  out  subsections  (e)  and  (f),  may  take  action  under 
subsections  (h),  (i),  and  (j),  and  shall  conduct  oversight  fimctions  under  subsections 
(g)(2)  and  (g)(3)  of  the  MQSA. 

3.  The  State  of  Illinois  will  provide  the  FDA  with  the  results  of  all  MQSA  inspections 
conducted  by  the  State  during  the  Project.  Based  on  this  information,  the  FDA  will 
bill  and  charge  each  inspected  mammography  facility  a  fee  of  $509  to  cover  the  FDA's 
costs  for  the  annual  inspection.  This  fee  may  be  subject  to  change. 

4.  Under  the  MQSA,  all  certified  mammography  fiicilities  except  governmental  entities 
are  subject  to  the  payment  of  inspection  fees.  During  the  period  of  time  the  State  of 
Illinois  is  participating  in  the  Project,  facilities  that  qualify  as  government  entities  will 
not  be  required  to  pay  the  FDA  inspection  fee  but  will  be  required  to  recertify  their 
government  entity  status  using  the  form  provided  when  billed  by  FDA 

During  the  period  of  time  Illinois  is  participating  in  the  Project,  the  Department  will 
directly  bill  and  charge  all  facilities  certified  by  the  Department  to  perform 
mammography  under  MQSA  an  annual  certification  fee  of  $750. 


V.        NAME  AND  ADDRESSES  OF  PARTICIPATING  AGENCIES: 


FDA: 


State  of  Ulinois 


Office  of  Health  and  Industry  Programs         Department  of  Nuclear  Safety 
1350  Piccard  Drive  1 03  5  Outer  Park  Drive 

Rockville,  MD  20850  Springfidd,  IL  62704 


VL       LIAISON  OFFICERS: 

For  matters  and  notices  related  to  this  MOU,  the  contact  person  for  FDA  is: 

AlVanDcGriek 

Division  of  Mammography  Quality  and  Radiation  Programs 

Food  and  Dnig  Administration,  HFZ-240 

1350  Piccard  Drive 

Rockville,  Maryland  20850 

(301)594-0866 

The  contact  person  for  the  Department  is: 

Pvil  Brown,  Chief 

Illinois  Department  of  Nuclear  Safety 

Division  of  Electronic  Products 

1035  Outer  Park  Drive 

Springfield,  Illinois  62704 

(217)785-9978 

Either  party  may,  from  time  to  time,  designate  in  writing  different  contact  persons  or 
addresses. 


VBL      PERIOD  OF  AGREEMENT: 


After  acceptance  by  both  parties,  this  MOU  will  be  become  effective  on  the  effective  date 
of  32  Illinois  Administrative  Code  370  (Quality  Standards  and  Certification  Requirements 
for  Facilities  Performing  Mammography)  and  continue  until  the  completion  of  the  Project 
or  upon  termination  in  writing  by  either  party  with  a  30-day  prior  notice  (such  notice  shall 
be  sent  to  the  addresses  listed  in  Section  VI).  This  MOU  may  be  modified  by  mutual 
written  consent  at  any  time. 
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NOW  THEREFORE,  the  parties  hereto  mutually  agree  to  the  terms  and  conditions  set  forth 
above. 


FDA; 


^    I  (Sit 
Lireka  P.  Joa 
Director 

OfiBce  of  Health  and  Industry  Programs 
Center  for  Devices  and  Radiological  Health 
Food  and  Drug  Administration 


Sute  of  mini , 


(Signature  and  date] 

Thomas  W.  Ortciger 

Director 

Department  of  Nuclear  Safety 

State  of  Illinois 


Dated:  August  2, 1999. 
William  K.  Hubbanl. 

Senior  Associate  Commissioner  for  Policy, 
Planning  and  Legislation. 
(FR  Doc.  9»-20358  Filed  8-6-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

RxMl  and  Drug  Administration 
[DoetotNo.99N-235e] 

Medical  DevicM;  GiotMl  Harmonization 
Task  Force:  Summary  Technical  File 
Documents  for  Premarfcat 
Documentation  of  Conformity  With 
Requirements  for  Medical  Devices; 
Recommendatione  on  ttie  Role  of 
Standarda  in  the  Assessment  of 
Medical  Devlcee;  and  a 
Recommendation  on  Medical  Device 
Classification;  AvallatMlity 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annotmcing  tiie 
availability  of  three  documents  entitled 
"Summary  Technical  File  for  Premarket 
Documentation  of  Conformity  With 
Requirements  for  Medical  Devices;" 
"Recommendation:  Role  of  Standards  in 
the  Assessment  of  Medical  Devices;" 
and  "Recommendation  on  Medical 
Devices  Classification."  Study  group  1 
of  the  Global  fiarmonization  Task  Force 
(GHTF)  has  prepared  these  dociunents 
on  premarket  regulation  of  medical 
devices.  These  documents  are  intended 
to  provide  information  only  and 
represent  harmonized  proposals  and 
recommendations  that  may  be  used  by 
governments  developing  or  updating 
their  premarket  regulation  schemes  for 
medical  devices.  Elements  of  the 


approach  set  forth  in  these  documents 
may  not  be  consistent  with  cturent  U.  S. 
regulatory  reqiurements.  FDA  is 
requesting  comments  on  these 
documents. 

DATES:  Written  comments  by  Sepitember 
30, 1999.  After  the  close  of  tiie  comment 
period,  written  comments  may  be 
submitted  at  any  time  to  Kimber  C. 
Richter  (address  below). 
ADDRESSES:  Submit  written  comments 
on  the  documents  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  should  be  identifled  with  the 
docket  number  fotmd  in  brackets  in  the 
heading  of  this  document.  If  you  do  not 
have  access  to  the  World  Wide  Web 
(WWW),  submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
doctunent  listed  above  to  the  Division  of 
Small  Manufacturers  Assistance  (HFZ- 
220),  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville.  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests,  or  fax 
your  request  to  301-443-^818.  See  the  .■ 
SUPPLEMENTARY  INFORMATION 
section  for  information  on  electronic 
access  to  these  documents. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Kimber  C.  Richter,  Office  of  Device 
Evaluation  (HFZ-400),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2022. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  has  participated  in  a  number  of 
activities  to  promote  the  international 
harmonization  of  regulatory 
requirements.  In  September  1992,  a 
meeting  was  held  in  Nice,  France,  by 


senior  regulatory  officials  to  evaluate 
international  harmonization.  At  this 
time  it  was  decided  to  form  GHTF  to 
facihtate  harmonization.  Subsequent  . 
meetings  have  been  held  on  a  yearly 
basis  in  various  locations  throughout 
the  world.  The  most  recent  GHTF 
meeting  was  held  in  June  and  July  1999, 
in  Bethesda,  MD,  in  the  United  States. 

The  objective  of  tiie  GHTF  is  to 
encotn^ge  convergence  at  the  global 
level  of  regulatory  systems  of  medical 
devices  in  order  to  facilitate  trade  while 
preserving  the  right  of  participating 
members  to  address  the  protection  of 
public  health  by  regulatory  means 
considered  most  suitable.  One  of  the 
ways  this  objective  is  achieved  is  by 
identifying  and  developing  areas  of 
international  cooperation  in  order  to 
facilitate  progressive  reduction  of 
technical  and  regulatory  differences  in 
systems  established  to  regulate  medical 
devices.  In  an  effort  to  accomplish  these 
objectives,  the  GHTF  has  formed'four 
study  groups  to  draft  documents  and 
carry  on  other  activities  designed  to 
facilitate  global  harmonization.  This 
notice  is  a  result  of  documents  that  have 
been  developed  by  study  group  1. 

Study  group  1  was  formed  in  January 
1993,  and  was  originally  tasked  with 
identifying  differences  between  various 
regulatory  systems.  In  1995,  the  group 
was  asked  to  propose  areas  of  potential 
harmonization  for  premarket  device 
regulations  and  possible  guidance  that 
could  help  lead  to  harmonization.  As  a 
result  of  their  efforts,  this  group  has 
developed  three  draft  documents  that 
are  described  briefly  in  the  following 
paragraphs. 

(1)  "Siunmary  Technical  File  for 
Premarket  Dociunentation  of  Conformity 
With  Requirements  for  Medical 
Devices"  (GHTF.SG1.N011R7).  Study 
group  1  suggests  that  this  docxunent 
should  be  used  with  the  document 
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euitled  "Essential  Principles  of  Safety 
aj  id  Performance  of  Medical  Devices  on 
a  ttlobal  Basis;  Final  Working  Draft"  {63 
F<46227.  August  31,1998). 

This  document  has  been  developed  to 
encourage  global  convergence  of 
n  gulatory  systems  and  provide  one 
nc  $ans  of  potential  future  achievement. 
It  )s  intended  for  u$e  by  medical  device 
n  ^lators,  conformity  assessment 
bodies,  and  industry,  and  offers  an 
economic  and  effective  approach  to  the 
coptrol  of  medical  devices  in  the 
ir  iterest  of  public  health.  The  document 
w  ill  be  of  value  to  coimtries  developing 
or  amending  regulations.  The  regulatory 
requirements  of  some  countries  may 
,  at  present,  reflect  the  contents  of 
document. 

he  piupose  of  this  dociunent  is  to 
pose  a  format  and  harmonized 
cibtitent  for  a  summary  technical  file  to 
b^  held  by  the  sponsor  or  submitted,  as 
quired  by  the  regulatory  authority,  for 
p^market  clearance/approval.  It 
poses  a  format  that  may  be  used  as 
alternative  to  country-specific 

nt  submission  formats  by  GHTF 
mber  states.  This  document 
marizes  the  technical  information 
n00ded  to  demonstrate  conformity  to 

market  requirements  that  are 
cobsistent  across  various  regulatory 
systems.  Users  of  this  document  may 
submit  it  to  various  regulatory 
auporities  with  coimtry  specific 
additions  as  needed.  (These  will  be 
ned  in  a  second  volimie  still  under 
elopment.)  Study  group  1  may  focus 
these  differences  for  futiu* 
monization  efforts.  It  should  be 
nb^ed  that  the  amount  of  detail  and 
rmation  that  will  be  needed  in  the 
mary  technical  file  may  vary 
bsiderably  with  the  risk  class  of  the 
duct  concerned. 
2)"Reconmiendation:  Role  of 
dards  in  the  Assessment  of  Medical 
ices"  (GHTF.SG1.N012R7).  This 

docimient  provides  harmonized 
dance  for  regulatory  authorities  on 
4  use  of  standards  in  premarket 
atjon  of  devices.  It  suggests  that 
mational  standards  may  assure  the 
ty,  quality  and  performance  of 
iddical  devices  and  should  serve  as  the 
balding  blocks  for  a  harmonized 
ulatory  process.  Additionally,  it 
ommends  that  regulatory  authorities 
.  industry  should  encourage  and 
support  the  development  of 

it  emational  standards  for  medical 
d^  iaces  to  demonstrate  compliance  with 

e  essential  principles  of  safety  and 
performance  of  medical  devices.  It 
si  I  igests  that  the  use  of  standards  is 
VI)  untary,  except  in  those  particular 
Ciiiies  where  the  regulatory  authority  has 
di>3med  certain  standards  mandatory. 


(3)"Recommendation  on  Medical 
Devices  Classification."  This  GHTF 
document  suggests  some  general 
guidelines  for  classification  of  medical 
devices  to  achieve  eventual 
harmonization.  It  recommends  that 
there  is  a  need  to  classify  medical 
devices  based  on  their  risk  to  patients, 
users  and  other  persons;  and  tliat  there 
is  a  benefit  for  manufacturers  and 
regulatory  authorities  if  a  globally 
harmonized  classification  system  is 
developed.  This  docimient  goes  on  to 
say  that  there  is  a  risk  presented  by  a 
particidar  device  and  that  the  risk 
depends  on  its  intended  purpose'and^ 
the  effectiveness  of  the  risk  management 
techniques  applied  during  the  design, 
manufactvu^,  and  use  of  that  device. 
The  document  also  suggests  that  the 
regulatory  controls  applied  should  be 
proportional  to  the  level  of  risk 
associated  with  a  medical  device  and 
should  increase  with  the  associated 
degree  of  risk  presented  by  the  medical 
device.  The  GHTF  Study  Group  suggests 
four  global  classifications  of  devices. 
This  document  also  presents  a  Decision 
Tree  Logic  that  may  help  regulatory 
authorities  develop  different  paremieters 
that  might  be  used  to  classify  specific 
devices. 

These  documents  are  presented  for 
review  and  comment  so  that  industry 
and  other  members  of  the  public  may 
express  their  views  and  opinions  on 
these  matters. 

n.  Electronic  Access 

Persons  interested  in  obtaining  copies 
of  these  draft  documents  may  also  do  so 
using  the  WWW.  Updated  on  a  regular 
basis,  the  CDRH  home  page  includes  the 
document  entitled  "Essential  Principles 
for  Safety  and  Performance  of  Medical 
Devices  on  a  Global  Basis;  Final 
Working  Draft,"  device  safety  alerts, 
(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video-oriented  conferencing  and 
electronic  submissions,  mammography 
matters,  and  other  device-oriented 
information.  The  CDRH  home  page  may 
be  accessed  at  "http://www.fda.gov/ 
CDRH".  Information  on  the  GHTF  may 
be  accessed  at  http://www.GHTF.org". 

in.  Comments 

Interested  persons  may,  on  or  before 
September  30,  1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
draft  documents.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  with  the 


full  title  of  these  documents.  The  draft 
documents  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

After  September  30, 1999,  written 
comments  regarding  the  draft 
documents  may  be  submitted  at  any 
time  to  the  contact  person  (address 
above). 

Dated:  July  25,  1999. 

Linda  S.  Kahan,  ^ 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 

[FR  Doc.  99-20367  Filed  8-6-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-0302] 

Guidance  For  industry  on  Consumer- 
Directed  Broadcast  Advertisements; 
Availat>ility 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
final  guidance  for  industry  entitled 
"Consumer-Directed  Broadcast 
Advertisements."  The  agency  sought 
public  comment  on  a  draft  version  of 
this  guidance,  which  was  announced  in 
the  Federal  Register  of  August  12, 1997. 
The  agency  considered  the  comments 
received  and.  where  appropriate, 
revised  the  draft  guidance.  The  final 
guidance  describes  how  consumer- 
directed  broadcast  advertisements  for 
prescription  drugs  for  humans  and 
animals,  and  human  biological 
products,  may  comply  with  the 
requirement  that  they  make  adequate, 
provision  for  dissemination  of  the 
approved  package  labeling. 
DATES:  Written  comments  on  the  final 
guidance  may  be  submitted  at  any  time. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
written  requests  for  copies  of  the  final 
guidance  to  the  Office  of  Training  and 
Communications,  Division  of 
Communications  Management,  Drug 
Information  Branch  (HFD-210).  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  http:// 
www.fda.gov/cder/guidance/index.htm; 
or  Office  of  Communication,  Training, 
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and  Manufacturers  Assistance  (HFM- 
40),  Center  for  Biologies  Evaluation  and 
Research.  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448,  http:// 
www.fda.gov/cber/guideline8.htm,  FAX 
1-888-CBERFAX  or  301-827-3844, 
Mail:  the  Voice  Information  System  at 
800-835-4709  or  301-827-1800;  or 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine  (CVM),  7500 
Standish  PL,  Rockville,  MD  20855,  301- 
594-1755,  http://www.fda.gov/cvm. 
FOR  RmniER  MFORMATION  CONTACT: 
Rq^ding  prescription  hiunan  drugs: 
Nancy  M.  Ostrove,  Center  for  Drug 
Evaluation  and  Research  (HFD-40), 
Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-2828.  or  via  e-mail 
at  "o8tioveOcder.fda.Kov". 
Regarding  prescription  human 
biological  products:  Toni  M. 
Stifano.  Cmter  for  Biologies 
Evaluation  and  Research  (HFM- 
602).  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448, 
301-827-3028,  or  via  e-mail  at 
"stifano9cbeT.fda.gov". 
Regarding  prescription  animal  drugs: 
Mukund  R.  Parkhie,  Center  for 
Veterinary  Medicine  (HFV-216), 
Food  and  Drug  Administration. 
7500  Standish  PL.  Rockville,  MD 
20855,  301-827-6642,  or  via  e-mail 
at  "mparkhieObangate.fda.gov". 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  KegistBr  of  August  12, 1997  (62 
FR  43171),  FDA  announced  the 
availability  of  a  draft  guidance  for 
industry  concerning  consumer-directed 
broadcast  advertisements.  The  draft 
guidance  was  intended  to  describe  how 
advertisers  could  fulfill  their  obligations 
under  the  regulations  to  provide 
consumers  with  necessary  risk 
information  in  connection  with 
prescription  drug  advertisements 
broadcast  throu^  general  public  media 
such  as  radio,  television,  and  telephone 
communications  systems.  The 
prescription  drug  advertising 
regulations  (§202.1  (21  CFR  202.1)) 
distinguish  between  print  and  broadcast 
advOTtisements.  Print  advertisements 
must  include  a  "brief  summary,"  which 
generally  contains  each  risk  concept  in 
the  product's  approved  package 
labeling.  In  contrast,  advertisements 
broadcast  through  media  such  as 
television,  radio,  or  telephone 
communications  systems  must  disclose 
the  product's  major  risks  in  either  the 
audio  or  audio  and  visual  parts  of  the 
presentation;  this  is  sometimes  called 
the  "major  statement."  Sponsors  of 
broadcast  advertisements  are  also 


required  to  present  a  brief  simunary.  or 
alternatively,  may  make  "adequate 
provision  *  *   *  for  dissemination  of  the 
approved  or  permitted  package  labeling 
in  connection  with  the  broadcast 
presentation"  (§  202.1(e)(1)).  The  draft 
guidance  described  and  explained  the 
rationale  behind  one  possible 
multifaceted  approach  that  would  fulfill 
the  "adequate  provision"  requirement. 

After  consideryig  comments  received 
by  the  public,  FDA  has  revised  the  draft 
guidance  and  is  publishing  it  as  a  final 
guidance.  FDA  notes  that  dthough  the 
comments  did  not  address  the  specific 
issue  of  telephone  advertisements,  the 
lack  of  a  specific  discussion  concerning 
such  advertisements  may  have  led  to  the 
assumption  that  the  same  multifoceted 
approach  impropriate  for  television  and 
radio  advertisements  was  also 
appropriate  for  telephone 
advertisements.  Therefore,  in  the  final 
guidance  FDA  clarified  its  position  with 
regard  to  fulfilling  the  "adequate 
provision"  requirement  for  telephone 
advertisements.  Aside  from  the  addition 
of  this  clarification  and  the  revision  of 
introductory  language  to  reinforce  the 
importance  in  broadcast  advertisements 
of  complying  with  the  more  general 
requirements  of  the  advertising 
regulations,  there  were  no  major 
revisions  to  the  draft  guidance. 

As  specified  in  its  good  guidance 
practices  policy  (62  FR  8961,  February 
27, 1997),  the  agency  is  not  obliged  to 
specifically  address  every  comment  on 
a  draft  or  final  guidance.  However, 
because  this  draft  guidance  had  a 
substantial  impact  on  the  direct-to- 
consiuner  broadcast  environment,  FDA 
bplieves  that  discussion  of  the  agency's 
response  to  some  of  the  issues  raised  in 
the  comments  will  be  helpful  to  certain 
individuals  and  groups.  "Therefore,  FDA 
has'placed  a  document  entitled 
"Consumer-Directed  Broadcast 
Advertisements  Guidance:  Questions 
and  Answers"  in  the  docket  with  this 
final  guidance  (see  docket  number  in 
brackets  in  the  heading  of  this 
document),  as  well  as  on  FDA's  website 
at  "www.fda.gov/cder/guidance/ 
index.htm". 

As  discussed  in  the  August  12, 1997, 
Federal  Register  notice  announcing 
availability  of  the  draft  guidance,  within 
2  years  of  publication  of  this  final 
guidance,  FDA  intends  to  evaluate  its 
effects  on  the  public  health.  At  the  end 
of  this  evaluation  period,  FDA  will 
determine  whether  this  guidance  should 
be  withdrawn,  continued,  or  modified 
to  reflect  the  agency's  current  thinking. 

This  guidance  for  industry  represents 
the  agency's  ciurent  thinking  on 
consumer-directed  broadcast 
advertisements.  It  does  not  create  or 


confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the  final 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  niunber  foimd  in 
brackets  in  the  heading  of  this 
document.  The  final  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  June  17, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  99-2036^  Filed  fr-6-99;  8:45  am] 
BUJNQ  COOE  41«0-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

H— Ith  Care  Financing  Administnrtion 
[HCFA-10S5-NC] 


Announcement  of  AddWonal 
Applicatione  From  HoapHale 
Requeeting  Waivere  for  Organ 
Procurement  Service  Areas 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  announces 
additional  applications  that  we  have 
received  from  hospitals  requesting 
waivers  from  entering  into  agreements 
with  their  designated  organ 
procurement  organizations.  Section 
1138(a)(2)  of  the  Social  Security  Act 
allows  the  Secretary  of  the  Department 
of  Health  and  Human  Services  to  grant 
waivers  to  hospitals  that  want  to  enter 
into  an  agreement  with  a  specific  OPO 
that  is  not  the  designated  OPO  fof  the 
hospital's  service  area.  This  notice 
requests  comments  from  OPOs  and  the 
general  public  for  our  consideration  in 
determining  whether  these  waivers 
should  be  granted. 
COMMENT  DATE:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  October  8, 1999. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
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and!  Human  Services,  Attention:  HCFA- 
1056-NC,  P.O.  Box  9016,  Baltimore,  MD 
21W4-9016. 

Jrou  prefer,  you  may  deliver  your 
en  comments  (1  original  and  3 
)s)  to  one  of  the  following 
addk^sses: 

Roym  443-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
$W.,  Washington,  DC  20201,  or 
Rbpfai  C5-14-03,  7500  Security 
julevard,  Baltimore,  MD  21244- 
)50. 
cause  of  staffing  and  resource 
linkhations,  we  cannot  accept  comments 
by  ^csimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HGFA-1055-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
geii  orally  beginning  approximately  3 
WCK  ks  after  publication  of  a  document, 
in  F  oom  443-G  of  the  Department's 
of^ces  at  200  Independence  Avenue, 
S\yi,  Washington,  DC,  Monday  through 
Friday  from  8:30  a.m.  to  5  p.m.  (phone: 
(20^)690-7890). 

FOn  FURTHER  INFORMATION  CONTACT: 
Maxk  A.  Homey,  (410)  786-4554. 
SUl>t>LEMENTARY  INFORMATION: 

I.  B  Bckground 

Section  1138(a)(l)(A)(iii)  of  the  Social 
Security  Act  (the  Act)  provides  that  a 
participating  hospital  must  notify  its 
de»gnated  organ  procurement 
or^^zation  (OPO)  of  potential  organ 
dolors.  The  designated  OPO,  as  defined 
under  section  1138(a)(3)(B)  of  the  Act,  is 
deMrmined  by  the  service  area  in  which 
the  hospital  is  located.  Under  section 
118iB(a)(l)(C)  of  the  Act,  the  hospital 
mu4t  have  an  agreement  with  only  that 
designated  OPO  to  identify  potential 
Ifn  donors. 
Bction  1138(a)(2)  of  the  Act  provides 
i  a  participating  hospital  may  obtain 
iver  of  these  requirements  from  the 
9tary  of  the  Department  of  Health 
[  Human  Services  (the  Secretary).  A 
waiver  allows  the  hospital  to  have  an 


agreement  with  an  OPO  other  than  the 
designated  OPO  if  the  conditions 
specified  in  section  1138(a)(2)(A)  of  the 
Act  are  met.- 

Section  1138(a)(2)(A)  states  that  in 
granting  a  waiver,  the  Secretary  must 
determine  that  the  waiver:  (1)  Is 
expected  to  increase  organ  donations; 
and  (2)  will  ensiue  equitable  treatment 
of  patients  referred  for  transplants 
within  the  service  area  served  by  the 
hospital's  designated  OPO  and  within 
the  service  area  served  by  the  OPO  with 
which  the  hospital  seeks  to  enter  into  an 
agreement  under  the  waiver. 

In  making  a  waiver  determination, 
section  1138(a)(2)(B)  of  the  Act  provides 
that  the  Secretary  may  consider,  among 
other  factors:  (1)  Cost  effectiveness;  (2) 
improvements  in  quality;  (3)  whether 
there  has  been  any  change  in  a 
hospital's  designated  OPO  service  area 
due  to  the  changes  made  on  or  after 
December  28, 1992,  in  definition  of 
metropolitan  statistical  areas  (MSAs); 
and  (4)  the  length  and  continuity  of  a 
hospital's  relationship  with  the  OPO 
other  than  the  designated  OPO. 

Under  section  1138(a)(2)(D)  of  the 
Act,  the  Secretary  is  required  to  publish 
a  notice  of  any  waiver  application 
within  30  days  of  receiving  the 
application  and  offer  interested  parties 
an  opportunity  to  comment  in  writing 
within  60  days  of  the  published  notice. 

The  regulations  at  42  CFR  486.316(d) 
provide  that  if  we  change  the  OPO 
designated  for  an  area,  hospitals  located 
in  that  area  must  enter  into  agreements 
with  the  newly  designated  OPO  or 
submit  a  request  for  a  waiver  within  30 
days  of  notice  of  the  change  in 
designation.  The  criteria  that  the 
Secretary  uses  to  evaluate  the  waiver  in 
these  cases  are  the  same  as  those 
described  above  under  section 
1138(a)(2)(A)  of  the  Act  and  have  been 
incorporated  into  the  regulations  at 
§  486.316(e).  Section  486.316(g)  further 
specifies  that  a  hospital  may  continue  to 
operate  under  its  existing  agreement 
with  an  out-of-area  OPO  while  we 


process  its  waiver  request  it  submitted 
in  accordance  with  §486. 316(d). 

This  notice  supplements  previous 
notices  announcing  OPO  waivers 
published  in  the  Federal  Register  on 
January  19, 1996  (61  FR  1389).  May  17, 
1996  (61  FR  24941),  November  8,  1996 
(61  FR  57876),  April  21,  1997  (62  FR 
19326),  September  17, 1997  (62  FR 
48872),  September  23,  1998  (63  FR 
50919),  and  January  12, 1999  (64  FR 
1811). 

n.  Waiver  Request  Procednres 

In  October  1995,  we  issued  a  Program 
Memorandum  (Tremsmittal  No.  A-95- 
11)  that  was  supplied  to  each  hospital. 
This  Program  Memorandiun  detailed  the 
waiver  process  and  discussed  the 
information  that  hospitals  must  provide 
in  requesting  a  waiver.  We  indicated 
that  upon  receipt  of  the  waiver  requests, 
we  would  publish  a  Federal  Register 
notice  to  solicit  public  comments,  as 
required  by  section  1138(a)(2)(D)  of  the 
Act. 

We  will  review  the  requests  and 
comments  received.  During  the  review 
process,  we  may  consult,  on  an  as- 
needed  basis,  with  the  Health  Resources 
and  Services  Administration's  Division 
of  Transplantation;  the  Organ 
Procurement  and  Transplantation 
Network  Contractor,  United  Network  for 
Organ  Sharing;  and  our  regional  offices. 
If  necessary,  we  may  request  additional 
clarifying  information  from  the  applying 
hospital  or  others.  We  will  then  make  a 
final  determination  on  the  waiver 
requests  and  notify  the  affected 
hospitals  and  OPOs. 

m.  Hospital  Waiver  Requests 

As  allowed  imder  §  486.316(e).  each 
of  the  following  hospitals  has  requested 
a  waiver  to  have  an  agreement  with  an 
alternative,  out-of-area  OPO.  The  listing 
includes  the  name  of  the  facility,  the 
city  and  state  of  the  facility,  the 
currently  designated  area  OPO  and  the 
requested  OPO. 


Name  of  facility 


City 


State 


Designated 
OPO 


Requested 
OPO  - 


Ke^enaw  Memorial  Hospital 

Jefferson  Memorial  Hospital 

Oiql^nson  County  Healthcare  System 


Laurium 

Ranson  

Iron  Mountain 


Ml 

WV 

Ml 


WIWU 
DCTC 
WIWU 


MlOP 
VAOP 
MlOP 


The  following  two  hospitals  have  requested  a  waiver  imder  §486.316  (e)  for  a  reason  unrelated  to  a  change  in 
thr  designated  service  area  of  an  OPO.  These  waivers  will  only  be  effective  upon  completion  of  our  review  if  the 
pn  >  .rider  meets  the  requirement  of  §  486.316  (e). 


Name  of  facility 


City 


State 


Designated      Requested 
OPO  OPO 


Fair^i 
Elfcc 


lew  Hospital  

General  Hospital 


Great  Bamngton 
Elko 


MA 
NV 


MAOB 
NVLV 


NYAP 
UTOP 
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IV.  Key  to  the  OPO  Codes 

The  key  to  the  acronyms  used  in  the 
listings  to  identiiy  OPOs  and  their 
addresses  are  as  follows: 

DCTC— WASHINGTON  REGIONAL 

TRANSPLANT  CONSORTIUM.  8110 

Gatehouse  Road,  Suite  101  W,  Falls 

Church,  VA  22042 
MAOB— NEW  ENGLAND  ORGAN 

BANK,  One  Gateway  Centra,  Newton, 

MA  0Z458 
MIOP— ORGAN  PROCUREMENT 

AGENCY  OF  MICHIGAN,  2203  Piatt 

Road,  Ann  Arbor,  MI  48104 
NVLV— NEVADA  DONOR  NETWORK, 

4850  Southeastern  Avenue,  Suite  33, 

Las  Vegas,  NV  89119 
NYAP— CENTER  FOR  DONATION  AND 

TRANSPLANT,  218  Great  Oaks  Blvd.. 

Albany,  NY  12203 
UTOP— INTERMOUNTAIN  C»GAN 

PROCUREMENT  AGENCY,  230  South 

500  East,  Suite  290,  Salt  Lake  City.  UT 

84102 
VAOP— VIRGINL\  ORGAN 

PROCUREMENT  AGENCY,  1527 

Houguenot  Road,  Midlothian,  VA 

23113 
WIWU— UNIVERSITY  OF  WISCONSIN 

OPO,  University  of  Wisconsin 

Hospitals  and  Clinics,  600  Highland 

Avenue,  Madison,  Wisconsin  53792 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
requirement  should  be  approved  by 
OMB,  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Reconunendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  the  following  issue  for  the 
information  collection  requirements 
described  below. 

Designation  of  one  OPO  for  each 
service  area: 

Section  486.316(e)  states  the 
requirements  for  a  Medicare  or 


Medicaid  participating  hospital  to 
qualify  for  a  waiver  permitting  the 
hospital  to  have  an  agreement  with  a 
designated  OPO  other  than  the  OPO 
designated  for  the  service  area  in  which 
the  hospital  is  located.  The  burden 
associated  with  these  requirements  is 
currently  approved  imder  OMB  0938- 
0688,  HCFA-R-13,  Conditions  of 
Coverage  for  Organ  Procurement 
Organizations,  with  an  expiration  date 
of  November  30, 1999. 

If  you  conunent  on  any  of  these      - 
information  collection  and 
recordkeeping  reqmrements,  please  mail 
copies  directly  to  the  following: 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Groups, 
Division  of  HCFA  Enterprise 
Standaords.  Attention:  Louis  Blank. 
HCFA-1055-NC,  Room  N2-14-26, 
7500  Security  Boulevard,  Baltimore, 
MD  21244-1850,  and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Allison  Eydt, 
HCFA  Desk  Officer,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Authority:  Section  1138  of  the  Social 
Security  Act  (42  U.S.C.  1320b-8). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  Program  No.  93.774  Medicare — 
Supplementary  Medical  Insurance,  and 
Program  No.  93.778.  Medical  Assistance 
Program) 

Dated:  August  2. 1999. 

Robert  A.  Berenson, 

Director,  Center  for  Health  Plans  and 
Providers,  Health  Care  Financing 
Administration. 

[FR  Doc.  99-20403  Filed  8-6-99;  8:45  am) 
BNJJNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Haalth 

Govwnmant-Ownad  Invention; 
Availability  for  Ucenaing:  "Noval 
Mathod  and  Compoaltion  to  Induce 
Apoploaia  in  Tumor  Calla" 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Govenunent  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application 


referenced  below  may  be  obtained  by 
contacting  J.  R.  Dixon,  Ph.D.,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804  (telephone  301/ 
496-7056  ext  206;  fax  301/402-0220;  E- 
Mail:  jd212g®NIH.GOV).  A  signed 
Confidential  Disclosure  Agreement  is 
required  to  receive  a  copy  of  any  patent 
application. 

SUPPLEMENTARY  INFORMATION:  Invention 
Title:  "Apoptosis  Inducing  Agents  and 
Methods"  Inventors:  Drs.  Lucio  Miele 
(U.S.F.D.A.)  and  Leslie  L.  Shelly 
(NICHD)  USPA  SN:  60/102,816  [=DHHS 
Ref.  No.  E-176-98/0}— Filed  with  the 
U.SJ».T.O.  October  2, 1998. 

Apoptosis  or  programmed  cell  death 
is  caused  by  many  anti-ttunor  drugs  and 
by  radiation  therapy.  These  treatment 
modalities  cause  apoptosis  in  tumor 
ceUs  and  in  many  normal  cells  in  the 
body.  As  cancer  cells  progress  towards 
more  aggressive  forms,  they  often 
become  highly  resistant  to  drug-  or 
radiation-induced  apoptosis,  generally 
through  the  loss  of  function  p53,  a  gene 
which  can  trigger  apoptosis  in  response 
to  DNA  damage.  Thus,  novel  strategies 
to  induce  apoptosis  in  tiunor  cells, 
especially  p53-deficient  cells,  is  an 
attractive  and  an  active  area  of  research. 

An  antisense  molecule  is  a  DNA  or 
RNA  which  has  the  opposite  beginning 
to  end  orientation  compared  to  the 
"normal"  gene.  These  molecules  reduce 
the  expression  of  the  target  gene  by 
forming  pairs  with  its  "normal"  DNA 
and  RNA.  Notch-1  is  a  gene  which  is 
known  to  be  important  in  controlling 
cell  differentiation  in  many  organisms. 
Notch-1  is  expressed  at  high  levels  in 
several  hiunan  tiunors.  However,  its 
function  in  tumor  cells  has  not  been 
characterized.  So  far,  its  role  in 
maintaining  ttimor  cell  survival  has  not 
been  identified.  Using  a  model 
constituted  by  a  p53-deficient  mouse 
leukemia  cell  Une,  NIH  scientists  found 
that:  1.)  Antisense  synthetic  DNA 
oligonucleotides  and  stable 
incorporation  of  an  antisense  gene  (a 
model  for  gene  therapy)  targeting  notch- 
1,  when  given  together  with  a 
differentiation-inducing  antittunor  drug, 
cause  the  cells  to  respond  by  massive 
apoptosis  rather  than  differentiation;  2.) 
stable  incorporation  of  an  antisense 
notch-1  gene  increases  apoptosis  in 
these  cells  even  in  the  absence  of  any 
antittunor  drugs.  This  suggests  that 
antisense  notch-1  treatment,  by 
antisense  oligonucleotides  or  by  gene 
therapy,  may  be  used  alone  or  together 
with  anti-cancer  drugs  to  cause 
apoptosis  in  tumor  cells. 
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]  he  notch  gene  belongs  to  a  family  of 
epijdermal  growth  factor  ("EGF")  like 
hqiheotic  genes,  which  encode 
transmembrane  proteins  with  a  variable 
ni  inber  of  cystgeine-rich  EGF-like 
re :  eats  in  the  extracellular  region.  Four 
nc  t  ch  genes  have  been  described  in 
als,  which  include  notch-1, 
2,  notch-3.  and  notch-4  (Int-3), 

ch  have  been  implicated  in  the 

erentiation  of  the  nervous  system 
other  structures.  The  EQF-like 
pijdteins  Delta  and  Serrate  have  been 
idfebtified  as  ligands  of  notch-1. 

mature  notch  proteins  are 
hetierodimeric  receptors  derived  from 
thiB  cleavage  of  notch  pre-proteins  into 
aii  Extracellular  subiuiit  (N^^) 
CGptaining  multiple  EGF-Like  repeats 
as|4  a  transmembrane  subunit  including 
in^acellular  region  (N'™).  Notch 
adtivation  results  from  the  binding  of 
ligands  expressed  by  neighboring  cells, 
ai^O  signaling  from  activated  notch 

tolves  a  network  of  transcription 
relators. 

Iteration  of  notch-1  signaling  or 

ression  may  contribute  to 
origenesis.  Deletions  of  the 
icellular  portion  of  human  notch-1 

j  associated  with  about  10%  of  the 
cajdes  of  T-Cell  acute  Ijmiphoblastic 
le^emia.  Truncated  forms  of  notch-1 
cafUse  T-Cell  lymphomas  when 

oduced  into  mouse  bone  marrow 
cells  and  are  onogenic  in  rat 

ley  cells.  The  human  notch-1  gene  is 
chromosomal  region  (9q34) 
asjsbciated  with  hematopoietic 
mp^ignancies  of  lymphoid,  myeloid,  and 
erythroid  lineage.  Additionally, 
strikingly  increased  expression  of  notch- 
1  has  been  documented  in  a  number  of 
hunan  tumors  including  cervical 
cajacer,  colon  tumors,  lung  tumors,  and 
pij^-neoplastic  lesions  of  the  uterine 

vix. 

Jotch  antisense  oligonucleotides  (or 

^er  molecules  that  interfere  with  the 

Itression  or  function  of  notch)  could 
lerapeutically  administered  to  treat 

}revent  tiunors.  It  has  not  been  found 
administration  of  notch  antisense 
tgonucleotide  alone  is  ineffective  as 
1  anti-neoplastic  treatment.  The 

;  sent  invention  has  overcome  this 

iblem  by  combining  the 
administration  of  a  cell  differentiation 
agdnt  with  a  molecule  that  interferes 
with  the  expression  or  function  of  a 
npich  protein  (such  as  the  notch-1 
pijOtein).  This  combination  of 

proaches  has  unexpectedly  been 

md  to  induce  apoptosis  in  neoplastic 
cells,  and  provide  a  useful  therapeutic 
ajiplication  of  this  technology.  The 
mHthod  of  the  present  invention 
in  c  ludes  inducing  apoptosis  in  a  target 
C€  1 1  by  inhibiting  a  cell  fate  determining 


function  of  a  notch  protein  in  the  target 
cell  at  a  time  when  the  cell  is 
undergoing  differentiation.  In  particidar, 
the  target  cell  is  induced  to  differentiate 
and  upregulate  notch  expression,  so  that 
interference  with  notch  expression  or 
function  causes  the  target  cell  to  commit 
to  an  apoptotic  pathway.  Inhibition  of 
notch  expression  or  interference  with  its 
function  can  include  exposing  the  cell 
to  a  notch  protein  antisense 
oligonucleotide  that  includes  at  least  six 
nucleotides  that  comprise  a  sequence 
complementary  to  at  least  a  portion  of 
the  RNA  transcript  of  a  notch  gene  (such 
as  the  notch-1  gene),  and  is  hybridizable 
to  the  RNA  transcript.  Although  the 
antisense  oligonucleotide  can  be 
hybridizable  to  any  region  of  the  RNA 
transcript,  particular  oligonucleotides 
that  have  been  found  to  be  useful  are 
antisense  oligonucleotides  to  the  notch- 
1  EGF  repeat  region.  Lin/notch  region, 
or  ankyrin  region.  Alternatively  the 
molecule  can  be  a  monoclonal  antibody 
that  antagonizes  the  function  of  a  notch 
protein  in  the  cell. 

In  particular  the  tvunor  cell  is  one  that 
is  characterized  by  increased  activity  or 
increased  expression  of  a  notch  protein, 
such  as  a  notch-1  or  notch-2  protein. 
Examples  of  tiunor  types  that  over 
express  notch-1  include  cervical  cancer, 
breast  cancer,  colon  cancer,  melanoma, 
seminoma,  lung  cancer  and 
hematopoietic  malignancies,  such  as 
erythroid  leukemia,  myeloid  leukemia, 
(such  as  chronic  or  acute  myelogenous 
leukemia),  neuroblastoma  and 
meduUoblastoma.  The  differentiation 
inducing  agent  to  which  the  cell  is 
exposed  can  be  selected  from  a  broad 
variety  of  agents,  including  retinoids, 
polar  compounds  (such  as 
hexamethylene  bisacetanmide),  short 
chain  fatty  acids,  organic  acids,  Vitamin 
D  derivatives,  cyclooxygenase 
inhibitors,  arachidonate  metabolism 
inhibitors,  ceramides,  diacylglycerol, 
cyclic  nucleotide  derivatives,  hormones, 
hormone  antagonists,  biologic 
promoters  of  differentiation,  and 
derivatives  of  any  of  these  agents. 

Technology 

This  invention  provides  a  method  and 
pharmaceutical  composition  for  treating 
a  tumor  by  causing  apoptosis  in  tumor 
cells  that  expresses  notch-1  protein,  and 
in  particular  cells  that  exhibit  increased 
expression  of  notch-1 .  Hence,  this 
technology  discloses  methods  and 
compositions  to  induce  apoptosis  in 
cells  that  over  express  the  notch 
proteins.  A  cell  fate  determining 
function  of  notch  is  specifically 
disrupted  at  a  time  when  the  cell  is 
undergoing  differentiation,  which 
causes  the  cell  to  undergo  apoptosis. 


The  invention  includes  therapies  for 
tumors  that  over  express  a  notch  protein 
(such  as  notch-1)  by  inducing 
differentiation  of  the  cells  in  the  tumor 
with  a  differentiation  inducing  agent 
such  as  hexamethylene  bisacetamide 
and  other  such  differentiation  agents.  At 
a  time  during  which  differentiation  has 
been  promoted,  and  the  cell  is 
susceptible  to  interference  with  the  anti- 
apoptosis  effect  of  notch,  the  function  of 
the  notch  protein  is  disrupted. 
Disruption  of  notch  function  can  be 
achieved,  for  example,  by  the 
expression  of  antisense  oligonucleotides 
that  specifically  interfere  with 
expression  of  the  notch  protein  on  the 
cell,  or  by  monoclonal  antibodies  that 
specifically  bind  to  notch  and  inactivate 
it.  This  technology  represents  a  novel 
method  to  induce  apoptosis  in  tumor 
cells. 

The  above  mentioned  invention  is 
available,  including  any  available 
foreign  intellectual  property  rights,  for 
licensing. 

Dated:  August  3.  1999. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
(FR  Doc.  99-20455  Filed  8-6-99;  8:45  am) 
BILUNQ  CODE  414(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Government-Owned  Inventions; 
Availability  for  Ucensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
developn^ent.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville. 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
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be  required  to  receive  copies  of  the 
patent  applications. 

Dinct  C-14  Oxidation  of  Opfoids 

A  Coop  and  KC  Rice  (NWDK) 

Setiai  No.  60/132,628  filed  05  May 
1999,  Licensing  Specialist:  Leopold  J. 
Luboecld.  Jr.;  301/496-7735  ext.  223;  e- 
mail:  leo luberecki@nih.gov. 

This  apphcation  describes  a  simple 
one-step  method  for  the  direct  oxidation 
of  14-H  opioids  into  the  desired  14- 
hydroxy  opioid  derivatives,  providing  a 

Slicker  and  less  expensive  means  for 
e  manufacture  of  these  compoimds. 
For  example,  this  process  converts 
codeinone  into  14-hydroxycodeinone, 
eliminating  the  need  for  using  thebaine, 
the  cutrenuy  used  common  starting 
material,  v^seprice  is  increasing  at 
10%  annually,  llie  invention  claims  a 
process  of  employing  certain  oxidizing 
agents,  using  much  less  reagent  volume 
than  the  presmt  standard.  The 
invention  also  circumvents  diene 
intermediate  fonnation,  thus 
eliminating  the  need  for  expensive 
chromatographic  isolation.  The  process 
takes  mudi  less  time  than  the  industry 
standard  and  produces  high  yields 
between  50%  and  80%  at  higher  cost- 
effectiveness  than  current  methods.  The 
14-hydroxyl  substituted  opioid 
antagonists  are  useful  in  a  number  of 
medicinal  applications.  For  instance, 
the  antagonists  naltrexone  and  naloxone 
are  drugs  used  in  the  treatment  of  opiate 
abuse,  opiate  overdose,  and  alcohol 
addiction.  In  addition,  certain 
derivatives  of  these  compounds  have 
been  found  useful  in  the  prevention  of 
tolerance  to  morphine  and  as 
immunosuppressants. 

Mediods  for  OelBctiiig  Cancer  Cells 

Thomas  Ried,  Evelin  Schrock,  Bijan  M. 
Ghadimi  (NHGRI) 

DHHS  Reference  No.  E-21 1-98/0  filed 
01  Apr  1999.  Licensing  Contact:  John 
Fahner-Vihtelic;  301/496-7735  ext.  270; 
e-mail:  jf36zOnih.gov 

The  present  application  describes  a 
highly  sensitive  assay  for  distinguishing 
between  cancer  and  non-cancer 
epithelial  cells  in  the  blood.  It  provides 
an  improved  diagnostic  technique  for 
detecting  cancer  and  determining  the 
organ-origin  of  the  cancer.  This  assay 
can  be  used  to  prove  the  neoplastic 
nature  of  cells  and  predict  when  shed 
tumor  cells  have  or  will  become 
metastatic.  A  major  advantage  of  the 
present  invention  is  that  tumor  cells  can 
also  be  recovered  as  viable  cells.  Thus, 
the  tumor  cells  can  be  kept  alive  in  vitro 
for  a  sufficient  period  of  time  to 
determine  the  effect  of  particular  anti- 


tumor pharmaceuticals  on  the  cells. 
Furthermore,  the  assay  provides  an 
early  detector  of  treatment  success  or 
failure  and  thereby  allows  a  treatment 
regimen  to  be  customized  for  an 
individual  patient  with  advanced 
primary  cancer. 

ReplicatioB-Defective  Dengue  Viruses 
that  are  Replication-Defactive  in 
MoaqnitoeB  tar  Use  as  Vaccinae 

L  Zeng,  L  Maikoff  (FDA) 

Serial  No.  60/098,981  filed  01  Sep  1998, 
Licensing  Contact:  Carol  Salata;  301/ 
496-7735  ext.  232;  e-mail 
cs253n9nih.gov 

Although  flaviviruses  caiise  a  great 
deal  of  human  sufiiaring  and  economic 
loss,  thoe  is  a  shortage  of  effective 
vaccines.  The  present  invention  is 
directed  toward  vector  stage  replication- 
defective  flaviviruses  that  are 
replicatitm-defective  in  mosquito 
vectcNTS  that  transmit  them  to  humans. 
The  replication-defective  flaviviruses  of 
the  present  invention  demonstrate  a 
limited  ability  to  replicate  in  the  vector 
organisms  that  transmit  flaviviruses 
from  one  host  to  another.  More 
specifically,  the  present  invention  is 
directed  toward  the  construction  and 
propagation  of  flaviviruses  that  possess 
3'-noncoding  regions  altered  in  such  a 
way  as  to  prevent  or  severely  limit  viral 
reproduction  in  a  vector  organism.  Such 
mutant  flaviviruses  may  be  useful  as 
vaccines. 

Vacdne  Against  Eschericha  coli  0197 
Infection,  Composed  of  Detoxified  LPS 
Con|iigated  to  Proteins 

Shousun  C.  Szu,  Edward  Konadu,  and 
John  B.  R(Abins  (NICHD)  DHHS 
Reference  No.  E-1 58-98/0  filed  20  July 
1998  (PCT/US98/14976) 

Licensing  Contact:  Robert  Benson;  301/ 
496-7056  ext.  267;  e-mail: 
rb20m@nih.gov 

This  invention  is  a  conjugate  vaccine 
to  prevent  infection,  in  particular  in 
young  children  imder  5  years  of  age,  by 
E.  coli  0157:H7,  an  emerging  hiunan 
pathogen  which  causes  a  spectrum  of 
illnesses  with  high  morbidity  and 
mortality,  ranging  from  diarrhea  to 
hemorrhagic  colitis  and  hemolytic- 
uremic  syndrome  (HUS).  Infection  is 
due  to  the  consumption  of  water  or  meat 
contaminated  by  feces  from  infected 
animals,  such  as  cattle.  The  conjugate  is 
composed  of  the  O-specific 
polysaccharide  isolated  from  E.  coli 
0157,  or  other  Shiga-toxin  producing 
bacteria,  conjugated  to  carrier  proteins, 
such  as  non-toxic  P.  aeruginosa 
exotoxin  A  or  Shiga  toxin  1.  A  Phase  I 
clinical  trial,  involving  adult  humans,. 


showed  the  vaccine  is  safe  and  highly 
immunogenic.  Adults,  after  one 
ii^ection  containing  25  (g  of  antigen, 
responded  with  hi^  titers  of 
bactericidal  antibodies.  Thus  the 
conjiigates  of  the  invention  are 
promising  vaccines,  especially  for 
children  and  the  elderly,  who  are  most 
likely  to  sufiier  serious  consequences 
from  infection.  The  clinical  study  is 
described  in  J.  Infectious  Diseases  177, 
383-387, 1998. 

Applicator  System  and  Method  of  Uae 

Michael  J  Lenardo,  Galen  Fisher 
(NIAID) 

Serial  No.  09/005.475  filed  12  Jan  1998, 
Licensing  Contact:  John  Fahner-Vihtellc, 
301/496-7735  ext.  270 

The  present  application  describes  a 
novel  microcentrifuge  tube  and  tube  cap 
and  research  method,  which  allows  for 
dispensing  the  contents  of  a 
microcentrifuge  tube  without  pipetting. 
The  design  eliminates  pipetting  volume 
error  and  prevents  the  cross- 
contamination  which  can  be 
experienced  in  conventional  pipetting. 
This  invention  is  particularly  usefid  for 
such  applications  as  loading  tube 
contents  into  an  electrophoresis  gel  after 
a  reaction  such  as  PCR.  Using  the 
disclosed  apparatus  and  methods 
increases  the  speed  of  a  variety  of 
routine  procedures  and  prevents 
contamination  of  samples  due  to  soiled 
lab  apparatus. 

Method  To  Reduce  the  Bias  in  the  Mean 
and  Variance  of  Indices  of  Water 
Difiiuion  Anisotropy  as  Measured  by 
Difinsion  Tensor  MRI 

Carlo  PierpaoU  (NINDS/NICHD),  Peter  J. 
Basser  (NICHD) 

Serial  No.  08/824,706  filed  14  Apr  1997; 
Licensing  Contact:  John  Fahner-Vihtelic; 
301/496-7735,  ext.  270;  e-mail: 
jf36z9nih.gov. 

This  invention  describes  several  novel 
MRI  "stains"  to  measiu»  and  display 
water  diffusion  anisotropy  data  obtained 
by  diffusion  tensor  MRI  (DT-MRI).  One 
problem  that  this  invention  overcomes 
is  that  it  significantly  reduces  the 
statistical  bias  in  the  mean  and  variance 
of  the  measured  anisotropy  of  water 
diffusion  caused  by  background  noise  in 
the  MR  images.  These  benefits  are 
achieved  by  exploiting  the  idea  that 
fiber  tracts  exhibiting  diffusion 
anisotropy  vary  continuously  in  most 
regions.  Thus,  the  principal  axes  of  the 
diffusion  tensor  (or  eigenvectors)  can  be 
used  to  improve  the  estimate  of  the 
principal  diffusivities  (or  eigenvalues) 
within  a  local  region  of  interest.  These 
eigenvalues,  in  turn,  are  used  to 
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CO]  [  pule  our  improved  local  measiues 
of  I  i  iffusion  anisotropy.  Images  or  maps 
of  vfater  diffusion  anisotropy  are 
incioeasingly  being  used  to  gather 
strtittiual  information  about  fibrous 
tis9iie,  such  as  white  matter  fibers  as 
well  as  cardiac  and  skeletal  muscle 
fibers  in  vivo,  in  health,  disease, 
development,  and  aging.  This  invention 
resiilts  not  only  in  a  more  accurate 
m^urement  of  diffusion  anisotropy, 
but  It  improves  image  quality  and 
requces  scanning  time  in  clinical  and 
biotlpgical  applications  of  DT-MRI. 
Sidce  the  reduction  in  diffusion 
aniistotropy  has  been  shown  to  be 
sensitive  to  nerve  fiber  degeneration, 
this  new  data  should  be  useful  in 
studies  to  screen  for  and  determine  the 
efnqacy  of  neuroprotective  agents,  as 
well  as  streamline  multi-site  and 
lor^tudinal  clinical  trials  designed  to 
5S  their  safety  and  efficacy. 

'  Class  of  Anti-Tumor  Agents 

stopherj.  Michejda  (NCI).  Richard 
ith.Jr. 

Sei^kl  No.  07/179,622  filed  29  Mar  1988; 
U.sJPatent  4,9023,970  issued  08  May 
1990;  Licensing  Contact:  Girish  Barua; 
301/496-7056,  ext.  263;  e-mail: 
gblj^tdnih.gov 

Snibstituted  triazenes  are  potentially 
usenil  anti-tumor  agents.  Examples  of 
suQ^tuted  triazenes  in  clinical  use 
include  5-(dimethyltriazeno)imidazole- 
4-ciirboxamide  (DTIC),  which  is  used  in 
thejl^tment  of  metastatic  melanoma 
and  bome  soft  tissue  sarcomas,  and  the 
recently  approved  temozolomide,  which 
is  ujaed  in  brain  cancer.  The  National 
Institutes  of  Health  has  developed 
coivpounds  which  have  many 
advantages  over  known  triazene  anti- 
canoer  compounds.  Advantages  include 
a  novel  mechanism  of  action  for  at  least 
onejpf  them,  namely,  l-(2-chloroethyl)- 
3-(ljIfmethylcarbamoyl)-methyltriazene, 
whj(ih  is  a  highly  selective,  non-toxic 
anti-tumor  compoimd,  their  well 
imderstood  chemistry,  and  ease  of 
sjnathesis  of  new  analogs. 

The  technology  covers  compoimds  of 
thelfijeries  of  l-(2-chloroethyl)-3-acyl-3- 
alkvltriazenes  and  a  method  for  their 
symhesis.  Some  of  the  subject  acyl 
triazenes  generate  2- 
chloroethyldiazonium  ions  at  very 
easuv  controlled  rates,  while  others 
reqikire  metabolic  activation  to  release 
the  Edectrophilic  agent. 

Several  of  the  acyltriazenes  have 
shovm  excellent  in  vivo  activity  against 
human  tumor  xenografts  in  nude  mice 
and  low  toxicity.  These  compoimds  are 
good|  candidates  for  development  as 
and  -tumor  drugs. 


Dated:  August  3. 1999. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 

[FR  Doc.  99-20456  Filed  8-6-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Susan  S.  Rucker,  J.D.,  Patent 
and  Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  Maryland  20852- 
3804;  telephone:  301/496-7057  ext.  245; 
fax:  301/402-0220;  e-mail: 
srl56v@nih.gov.  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
to  receive  copies  of  the  patent 
applications. 

Lentivirus  Vector  Sjrstem 

SKAiya  (NO) 

Serial  No.  60/115,247  filed  07  Jan  1999 

This  application  relates  to  the  field  of 
gene  therapy.  More,  particularly  the 
application  describes  a  vector  system 
useful  in  gene  therapy.  The  vectors 
employed  in  this  system  are  lentiviral 
vectors,  particularly  retroviral  vectors 
based  on  HIV2.  Retroviral  vectors  based 
on  HIV2,  unlike  most  other  retroviral 
vectors  such  as  MuLV,  are  capable  of 
infecting  non-proliferating  cells  thereby 
making  them  useful  in  situations  where 
other  retroviral  vectors  are  not.  The 
vector  system  uses  a  two  vector 
approach  to  minimize  the  possibility  of 
HIV  infection  and  comprises  a  transfer 
vector,  for  carrying  the  foreign  gene  of 
interest,  and  a  packaging  vector.  The 
vector  system  demonstrates  an 


improved  ability  to  package  the  gene  of 
interest  when  compared  to  a  control 
without  a  loss  in  production  of  the 
transgene.  In  the  experimental  system 
this  increase  was  25  fold.  This  improved 
packaging  ability  is  one  means  to 
address  current  low  viral  titers  which 
are  problematic  in  the  gene  therapy 
field. 

This  research  has  been  published,  in 
part,  in  Human  Gene  Therapy  1998  June 
10;  9(9):  1371-86. 

Thymosin  ^  Promotes  Wound  Repair 

KM  Malinda.  HD  Kleinman  (NIDCR)  and 
A  Goldstein 

Serial  No.  60/094,690  filed  30  Jul  1998 

This  application  describes  the  use  of 
the  compound  thymosin  ^4  as  an  agent 
for  promoting  wound  hcalixig. 
Thymosin  ^4  is  a  small,  43  mer,  4.9  kDa. 
peptide  which  can  be  produced  by 
chemical  synthesis  or  recombinandy.' 
Studies  using  a  punch  model  for 
wounds  in  rats  have  shown  that 
providing  thymosin  ^4  either  by 
systemic  delivery  (intraperitoneal)  or 
topical  delivery  accelerates  wound 
healing  and  that  extracellular  matrix 
deposition  occurs  in  the  wound  bed.  In 
addition,  thymosin  ^  has  been  shown 
previously  to  promote  endothelial  cell 
migration  and  to  promote  angiogenesis. 

Mammalian  Selenoprotein 
Differentially  Expreued  in  Tumor  Cells 

VN  Gladyshev  (NO).  DL  Hatfield  (NCI). 
JC  Wooten  (NLM)  and  KJeang  (NIAID) 

PCT/US99/07560  filed  06  Apr  1999  and 
Serial  No.  60/080,850  filed  06  Apr  1998 

This  application  describes  the 
identification,  cloning,  and  sequencing 
of  a  human  protein  which  contains 
selenium.  A  murine  homolog  has  also 
been  identified.  The  gene  encoding  the 
protein  has  been  localized  to  the  short 
arm  of  chromosome  1  at  lp31.  Early 
work  indicates  that  levels  of  the  protein 
and/or  mRNA  are  decreased  in  prostate, 
liver,  ovarian  and  fallopian  tube  cancers 
and  in  lymphoma.  Thus,  levels  of  the 
protein  or  mRNA  may  be  useful 
clinically  as  diagnostic  or  prognostic 
tools.  The  fact  that  other  selenium 
proteins  are  known  to  be  involved  in  the 
immunological  response  and  the  fact 
that  this  protein  was  originally  detected 
in  T  cells  leads  to  a  hypothesis  that  the 
protein  may  play  a  role  in  the 
immunological  response.  Antibodies 
and  tools  for  expressing  the  protein 
recombinantly  may  be  useful  in 
conducting  further  research  on  the 
functionality  of  this  protein.  This 
selenoprotein  may  potentially  mediate  a 
chemopreventative  effect  of  selenium  in 
prostate  cancer. 
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This  research  has  been  published,  in 
part,  in  JBC  1998  Apr  10;  272(15):  8910- 
15. 

Methods  of  Stimulating  Proliferation 
and  DiJEferentiation  of  Human 
Pancreatic  Cells  Ex  Vivo 

/S  Rubin  (NCI),  A  Hayek.  GMBeattie.  T 
Otonkoski.  VQuaranta 

Serial  Nos.  08/732,230  filed  14  Apr 
1997;  U.S.  Patent  5,888,705  issued  30 
Mar  1999;  PCT/US9/05521  filed  28  Apr 
1995.  and  08/235,394  filed  29  Apr  1994; 
U.S.  Patent  5.857,309  issued  24  Dec 
1996 

These  patents  and  applications 
generally  relate  to  methods  which  may 
be  used  in  treating  diabetes.  In 
particular,  they  describe  methods  for 
culturing  pancreatic  islet  cells  which 
wiU  later  be  transplanted  into  patients. 
The  culture  of  the  pancreatic  islet  cells 
is  carried  out  in  the  presence  of 
hepatocyte  growth  factor/scatter  factor 
(HGF/SF)  under  conditions  such  that 
differentiation  and/or  proliferation  of 
the  pancreatic  islet  cells  occurs  and 
insulin  production  is  stimulated  or 
increased.  These  insulin-producing 
pancreatic  islet  cells  can  then  be 
transplanted  into  patients  having 
diabetes  mellitus  (Type  I  diabetes). 

This  work  has  also  oeen  published  in 
Otonkoski  T  et  al.  Diabetes  43(7):  947- 
53  Qui  1994),  Hayek  A  et  al.  Diabetes 
44(12):  145&-60  (Dec  1995),  Otonkoski 
T  et  al.  Endocrinology  137(7):  3131-9 
(Jul  1996),  and  Beattie,  GM  et  al. 
Diabetes  45(9):  1223-8  (Sep  1996). 

Date:  August  3, 1999. 
lack  Spiegri, 

Director.  Division  of  Technology  Development 
and  Transfer  Office  of  Technology  Transfer 
National  Institutes  of  Health. 
[FR  Doc.  99-20458  Filed  8-6-09;  8:45  am) 
■UJNQ  CODE  4140-01-P  5 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

fMnOfMU  msmiiiM  Of  neMin 

Nilionai  Inttitute  of  Envkonmental 
Heallh  SdencM;  Notice  of  Closed 
MeeMiiyi 

Pursuant  to  section  10(d)  of  the 
Fedoal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  R13  Review  Mtg. 

Date:  August  10, 1999. 

Time:  1:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS.  79  T.  W.  Alexander  Drive. 
Building  4401,  Conference  Room  3446, 
Research  Triangle  Park,  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  J.  Patrick  Mastin,  Scientific 
Review  Admini.strator.  NIEHS.  P.O.  Box 
12233  MD  EC-24,  Research  Triangle  Park. 
NC  27709.  (919)  541-1446. 

This  notice  is  l>eing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Contract  Review  on 
Pathology  Support. 

Date.-Augustl2, 1999. 

Time:  1:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS,  79  T.  W.  Alexander  Drive, 
Building  4401,  Conference  Room  3446, 
Research  Triangle  Park,  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  David  Brown,  Scientific 
Review  Administrator,  Nat'l  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  Research  Triangle  Park,  NC  27709, 
(919)  541-4964. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfimd  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institute  of  Health.  HHS). 

Dated:  August  3, 1999. 
Anna  Snouffsr, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  99-20459  Filed  8-6-99;  8:45  am] 

BIUJNG  CODE  414e-«1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Cotmcil  on  Aging. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Aging. 

Date:  September  23-24, 1999. 

Open:  September  23, 1999, 1:00  p.m.  to 
5:30  p.m. 

Agenda:  Call  to  Order;  Report  of  Review  of 
NIA  Minority  Research  Pro-am;  Program 
Highlights  and  Presentation  on  Perspectives 
on  Minority  Aging. 

Place:  National  Institutes  of  Health, 
Shannon  Building,  Wilson  Hall,  1  Center 
Drive,  Bethesda,  MD  20892. 

Open:  September  24, 1999,  8:00  a.m.  to 
10:15  a.m. 

Agenda:  Report  on  Working  Group  on 
Program  and  Discussion  on  NIA  Strategic 
Plan. 

Place:  National  Institutes  of  Health, 
Shannon  Building,  Wilson  Hall,  1  Center 
Drive,  Bethesda,  MD  20892. 

Closed:  September  24, 1999. 10:30  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  review  of 
Applications. 

Place:  National  Institutes  of  Health, 
Shannon  Building,  Wilson  Hall,  1  Center 
Drive.  Bethesda,  MD  20892. 

Contact  Person:  Miriam  F.  Kelty,  Director, 
Office  of  Extramural  Affairs,  National 
Institute  on  Aging,  National  Institutes  of 
Health,  7201  Wisconsin  Avenue,  Suite 
2C218.  Bethesda,  MD  20892,  301-496-0322. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  insUtutes  of  Health,  HHS) 
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:|ated:  August  3, 1999. 
I  Snoufier, 
A<\ting,  Committee  Management  Officer,  NIH. 
iJDoc.  99-20460  Filed  8-6-99;  8:45  am) 

I  OOOE  4140-01-M 
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DiPARTMENT  OF  HEALTH  AND 
HUfllAN  SERVICES 

rl  Institutes  of  Health 
;tlve  Grant  of  Exclusive 
U^ianse:  Vaccine  to  Treat  and  Prevent 
I  Caused  by  Human 
»lllomaviruses,  Particularty  Cervical 


AC  I 
Pll 


^NCY:  National  Institutes  of  Health, 
Hie  Health  Service,  DHHS. 
Notice 


:  This  notice,  in  accordance 
I  35  U.S.C.  209(c)(1)  and  37  CFR 

L7(a)(l)a).  that  the  National 
In^itutes  of  Health  (NIH),  Department 
of  I^ealth  and  Human  Services,  is 
CO  [ttemplating  the  grant  of  a  exclusive 
lie  ^se  worldwide  to  practice  the 
■-Hntion  embodied  in:  PCT  Patent 

plication  Number  PCT/US97/12115 
[  Reference  Niunber  E-032-96/1), 
entitled  "Infectious  Papillomavirus 
Pseudoviral  Particles",  filed  July  14, 
19fe|7,  to  American  Home  Products 
Cqif>oration  through  its  Wyeth-Ayerst 
Laboratories  Division,  Wyeth-Lederle 
VajGcines  business  unit,  having  a  place 
of  business  in  Madison,  N.J.  l^e  patent 
ri^t  in  this  invention  has  been  assigned 
to  wie  United  States  of  America. 
DAIES:  Only  written  comments  and/or 

pcation  for  a  license  which  are 

^ived  by  the  NIH  Office  of 
aology  Transfer  on  or  before 

t>ber  8, 1999  will  be  considered. 

BESSES:  Requests  for  a  copy  of  the 
pa^^nt  application,  inquiries,  comments 
and  other  materials  relating  to  the 
co^emplated  license  should  be  directed 
to:  I  Robert  Benson,  Office  of  Technology 
Tr^fer,  National  Institutes  of  Health, 
601tl  Executive  Boulevard,  Suite  325, 
Roiicville,  MD  2Q852-3804;  Telephone: 
(3di)  496-7056,  ext.  267;  Facsimile: 
(3dl)  402-0220.  e  mail: 
rb2amOnih.gov. . 

SUPPLEMENTARY  INFORMATION:  The  patent 
ap|>lication  describes  pseudoviral 
panicles  of  piapillomavirus  capsids 
eni^f psidating  DNA  useful  for  gene 
thQcjapy  and  as  vaccines.  The 
pseudoviral  particles  are  made  by  co- 
expressing  the  papillomavirus  Ll,  L2 
and  E2  genes  in  a  cell  line  along  with 
a  vector  comprising  the  useful  DNA  and 
DNA  containing  E2  protein  binding  sites 
(E2  ^S).  The  presence  of  the  E2BS 
coi  itaining  DNA  results  in  the 


encapsidation  of  the  DNA.  The 
encapsidated  DNA  can  be  a  gene  to 
replace  a  defective  gene,  or  can  encode 
an  antigen,  for  gene  therapy  or 
immimization  respectively.  Since 
papillomaviruses  selectively  multiply  in 
epithelial  cells,  the  capsids  may  be 
particularly  useful  for  mucosal  vaccines, 
and  for  delivering  genes  to  epithelial 
tissues.  The  existence  of  many  non- 
crossreacting  serotypes  of  human  and 
other  animal  papillomaviruses  can  be 
taken  advantage  of  to  eliminate  the 
problem  of  immune  rejection  upon  the 
second  injection  of  a  pseudoviral 
particle.  The  same  gene  or  antigen 
encoding  DNA  can  be  incorporated  in 
pseudoviral  particles  of  different 
serotypes  for  multiple  dosing. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  may  be  limited  to  the 
development  of  vaccines  for  the 
prevention  or  treatment  of  diseases  in 
humans  caused  by  infection  with 
hiunan  papillomaviruses. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  vrill  not  be  released 
imder  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Date:  August  3, 1999 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  99-20457  Filed  8-6-99;  8:45  am) 
BIUJNQ  CODE  4140-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4441-N-44] 

Submission  for  0MB  Review:  HMDA 
Loan/Application  Register 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
action:  Notice. 

SUMMARY:  This  report  collects 
information  for  mortgage  lenders  on 
application  for,  and  originations  and 
purchases  of,  mortgage  and  home 


improvement  loans.  Non-depository 
mortgage  lending  institutions  are 
required  to  use  the  report  as  a  runjiing 
log  throughout  the  calendar  year  and 
send  it  to  HUD  by  March  1  of  the 
following  calendar  year. 
DATES:  Comments  Due  Date:  September 
8. 1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  and  should  be  sent  to: 
Joseph  F.  Lackey.  Jr.,  OMB  Desk  Officer. 
Office  of  Management  and  Budget, 
Room  10235.  New  Executive  Office 
Building.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-2374.  This  is  not  a 
tell-free  niunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The    ^ 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
niunber  of  hoius  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hour  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1955. 44  U.S.C.  35,  as 
amended. 

Dated:  August  3, 1999. 

David  S.  Cristy, 

Director,  Investment  Strategies,  Policy,  and 
Management. 

Notice  of  Submiflsion  of  Propoaed 
Information  CollectiiHi  to  OMB 

Title  of  Proposal:  HMDA  Loan/ 
Application  Register. 
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Office:  Housing. 

OMB  Approval  Number:  2502-XXXX. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
report  collects  infonnation  for  mortgage 
lenders  on  application  for,  and 
originations  and  purchases  of,  mortgage 


and  home  improvement  loans.  Non- 
depository  mortgage  lending  institutions 
are  required  to  use  the  report  as  a 
running  log  throughout  the  calendar 
year  and  send  it  to  HUD  by  March  1  of 
the  following  calendar  year. 


Form  Number:  None. 

Respondents:  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Non-Oepositofy  Institutions 


1,800 


148 


266.666 


Total  Estimated  Burden  Hours: 
266.666. 

Status:  New. 

Contact:  Janet  Tasker,  HUD,  (202) 
708-7500  ext.  101.  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 
[FR  Doc.  99-20461  Filed  8-6-99;  8:45  am] 
■UJNO  CODE  4210-01-« 


DEPARTMENT  OF  THE  INTERIOR 
OHIm  of  tti0  Socratsfy 

WmmmS9Qt  rwOftOWmM  HIIUIIIWUUII 

agency:  OfBce  of  the  Seaetary.  Interior. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Department  of  the  Interior,  Office  of  the 
Secretary  is  announcing  its  intention  to 
request  re-approval  for  the  collection  of 
information  for  the  DI-Form  381,  Claim 
for  Relocation  Payments — Residential 
and  DI-Form  382.  Claim  for  Relocation 
Payments — Nonresidential. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  October  8. 1999  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  Moresko,  Department  of  the 
Interior,  Office  of  Acquisition  and 
Property  Management,  1849  C  Street 
NW.  Mail  Stop  5512,  Washington,  DC 
20240.  Comments  may  also  be 
submitted  electronically  to  John 

moreskoOios.doigov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  Moresko,  at  (202)  208-5704. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implements  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  require 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 


collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  an  information  collection 
activity  that  the  Office  of  the  Secretary 
will  be  submitting  to  OMB  for  extension 
or  re-approval. 

Korm  Ul-381  and  Form  Ul-382  were 
created  because  of  the  amendments  to 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970  (Act)  made  by  the  Uniform 
Relocation  Act  Amendments  of  1987, 
Title  IV  of  the  Surface  Transportation 
and  Uniform  Relocation  Assistance  Act 
of  1987,  Public  Law  100-17. 

The  Office  of  the  Secretary  has 
revised  burden  estimates,  where 
appropriate,  to  reflect  current  reporting 
levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
The  Office  of  the  Secretary  will  request 
a  3-year  term  of  approval  for  this 
information  collection  activity. 

Comm«its  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  biuden  estimates:  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  infonnation.  A  summary  of  the 
public  comments  will  accompany  the 
Office  of  the  Secretary's  submission  of 
the  information  collection  request  to 
OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Claim  for  Relocation  Payments- 
Residential;  Claim  for  Relocation 
Payments-Nonresidential . 

OMB  Control  Number:  1084-0010. 

Summary:  The  information  required 
is  obtained  through  application  made  by 
displaced  person(s)  or  business(es)  to 
the  funding  agency  for  determination  as 
to  specific  amount  of  monies  due  under 
the  law. 

Bureau  Form  Numbers:  DI-381,  DI- 
382. 

Frequency  of  Collection:  On  occasion. 


Description  of  Respondents: 
Individuals  and  businesses  who  are 
displaced  because  of  Federal 
acquisitions  of  their  real  property. 

Toto7  Annual  Responses:  200. 

Total  Annual  Burden  Hours:  88 
hours. 

Dated:  August  3, 1999. 
Wiley  W.  Horsley,  Jr., 

Acting  Director,  Office  of  Acquisition  and 

Property  Management. 

(FR  Doc.  99-20411  Filed  8-6-99;  8:45  am) 

aiUINQ  CODE  49A(y-«F-m 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildllle  Service 

Notice  of  Availability  of  the  Draft 
Environmental  Ataetiment  of 
Designation  of  Critical  Habitat  for  the 
Woundtin  (PlagofMerus  argentlesimus) 
and  Virgin  Rhwr  Chub  (Gila  eeminuda) 
Within  the  Virgin  Rhrer  Basin 

agency:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  dociunent  availability 
and  public  comment  period. 

summary:  We,  the  Fish  and  Wildlife 
Service,  announce  the  availability  of  the 
Draft  Environmental  Assessment  for 
Designation  of  Critical  Habitat  for  the 
Woundfin  (Plagopterus  argentissimus) 
and  Virgin  River  Chub  (Gila  seminuda) 
within  tile  Virgin  River  Basin.  The 
purpose  of  the  proposed  federal  action 
described  in  the  environmental 
assessment  is  to  formally  designate 
critical  habitat  for  two  endangered 
fishes  inhabiting  the  Virgin  River.  Both 
woundiin  and  Virgin  River  chub  are 
listed  as  endangered  species  under 
provisions  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
designation  of  critical  habitat  for 
woundiin  and  Virgin  River  chub  is 
needed  piu^uant  to  the  non- 
discretionary  legal  requirement  under 
the  Act  to  designate  critical  habitat 
when  a  species  is  listed,  and  to  comply 
with  a  court  order  to  make  a 
determination  with  regard  to  these 
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species.  We  are  seeking  comments  from 
the  public,  other  concerned 
gdvemmental  agencies,  the  scientific 
ccnununity,  industry,  or  any  other 
interested  parties  on  this  Draft 
Environmental  Assessment. 
DATES:  We  must  receive  comments  on 
th^  Draft  Environmental  Assessment  on 
orl  before  September  8, 1999  to  be 
ccrasidered.  All  comments  received  by 
the  above  date  will  be  considered  in  our 
fii^^  determination  whether  to  prepare 
asl  environmental  impact  statement  or  a 
fiiiding  of  no  significant  impact  on 
da^ignation  of  critical  habitat  within  the 
Vi^in  River  Basin. 
AdMESSES:  Written  comments  and 
other  materials  regarding  the  Draft 
Enrironmental  Assessment  should  be 
directed  to  the  Field  Supervisor,  Utah 
Ecnlogical  Services  Field  Office,  Lincoln 
PIUm,  145  East  1300  South,  Suite  404, 
Sajlt  Lake  City,  Utah  84115.  Copies  of 
th^  draft  document  are  also  available 
fro^  the  Field  Office.  All  comments  and 
majerials  received  will  be  available 
upon  request  for  public  inspection,  by 
apbointment,  during  normal  business 
hcjiirs  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
ReMd  E.  Harris,  Utah  Field  Supervisor 
(s^  ADDRESS  above),  or  at  (801)  524- 
50(^1  extension  126. 
SUmfMENTARY  INFORMATION 

Bond 

,  March  of  1994,  in  response  to 
coi^plaint  filed  in  U.S.  District  Court, 
District  of  Colorado,  the  Court  ordered 
usjl^Q  designate  critical  habitat  for  the 
en^langered  woimdfin  and  Virgin  River 
ch^,  and  for  the  Virgin  spinedace  (if 
listed  before  December  31, 1994).  The 
further  ordered  that  critical 
ttat  be  proposed  no  later  than  April 
J95,  and  finalized  by  December  of 
j.  In  April  of  1995  (60  FR  17296)  we 
posed  designation  of  critical  habitat 
"le  woundfin,  Virgin  River  chub, 
J  Virgin  spinedace.  Shortly  after  that 
proposal  we  entered  into  a  Conservation 
Agreement  with  other  Federal,  State, 
anal  private  entities  to  eliminate  or 
reduce  impacts  threatening  the 
continued  existence  of  the  Virgin 
spi  [iedace.  We  then  withdrew  the 
pre  posed  listing  and  designation  of 
criucal  habitat  for  the  Virgin  spinedace 
on  [February  6, 1996  (61  FR  44010. 
Subsequent  to  the  proposed  designation 
of  critical  habitat,  and  prior  to  the 
puolishing  of  a  final  rule,  we  were 
proqluded  from  completing  the 
de^Knation  by  a  Congressional 
moratorium  prohibiting  listing  species 
as  endangered  or  threatened,  and 
designating  critical  habitats  for  species 
already  listed.  Beginning  in  April  1995 


and  extending  well  into  1996,  Congress 
passed  a  number  of  spending  moratoria 
prohibiting  us  from  using  funds 
previously  allocated  for  such  purposes. 
These  budgetary  restrictions  created  a 
significant  backlog  of  proposed  listing 
actions,  including  designation  of  critical 
habitat.  For  this  reason,  we  developed 
Listing  Priority  Guidance  for  fiscal  years 
1997  (62  FR  55268),  and  1998  and  1999 
{63  FR  25502)  to  help  prioritize  the 
backlog  of  listing  activities.  The 
designation  of  critical  habitat  was  given 
the  lowest  priority  in  this  Guidance. 
However,  in  December,  1998,  the  10th 
circuit  comt  ruled  that  the  Service  can 
no  longer  use  this  justification  for  not 
designating  critical  habitat  and  ordered 
designation  of  critical  habitat  for  the  Rio 
Grande  silverj'  minnow  (Hybognathus 
amanis).  Shortly  after  the  silvery 
minnow  decision,  the  plaintiffs  in  the 
Virgin  River  case  filed  a  motion  for  the 
Service  to  finalize  critical  habitat 
designation.  A  hearing  is  scheduled  in 
August  1999  on  this  issue.  We  are  in  the 
process  of  proposing  a  schedule  to  the 
Plaintiffs  for  finalization  of  critical 
habitat  for  the  woimdfin  and  Virgin 
River  chub  in  the  Virgin  River. 
We  are  proceeding  with  steps 
necessary  to  finalize  critical  habitat 
designation  for  these  two  species  in  the 
Virgin  River  Basin  and  are  providing 
notice  of  availability  of  an 
Environmental  Assessment  for  this 
critical  habitat  designation. 

Public  Comments  Solicited 

We  are  seeking  public  input  on  the 
Draft  Environmental  Assessment  for 
critical  habitat  designation  within  the 
Virgin  River  basin  for  the  woimdfin  and 
Virgin  River  chub.  Comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry  and/or 
any  interested  party  regarding  the  Draft 
Environmental  Assessment  are  hereby 
soUcited.  All  comments  received  will  be 
fully  considered  prior io  a 
determination  whether  to  prepare  a 
finding  of  no  significant  impact  or  an 
environmental  impact  statement  on 
designation  of  critical  habitat  within  the 
Virgin  River  Basin. 

Author:  The  primary  author  of  this 
notice  is  Keith  L.  Rose,  U.S.  Fish  and 
Wildlife  Service,  764  Horizon  Drive, 
Room  227,  Grand  Junction,  Colorado 
81506, or  at  (970)  243-4552. 

Authority 

The  authorities  for  this  action  are  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1532  et  seq..) 


Dated:  August  3,  1999. 
Terry  Terrell, 

Deputy  Regional  Director,  Denver.  Colorado. 
[FR  Doc.  99-20379  Filed  8-6-99;  8:45  am] 

BILLJNGCOOE  4310-SS-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Rsh  and  Wildlife  Service 

Central  Valley  PFo|ect  Improvenient 
Act,  Central  Valley.  CA 

AGENCIES:  Bureau  of  Reclamation  and 
Fish  and  Wildlife  Service,  Interior. 
ACTION:  Addition  of  Fish  and  Wildlife 
Service  as  co-lead  agency  for 
Programmatic  £invironmental  Impact 
Statement. 

SUMMARY:-The  role  of  the  Fish  and 
Wildlife  Service  (Service)  has  been 
changed  from  cooperating  to  co-lead 
agency,  as  defined  under  the  National 
Environmental  Policy  Act  (NEPA) 
pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508),  in  on-going 
efforts  to  prepare  the  Programmatic 
Envfronmental  Impact  Statement  (PEIS) 
on  implementation  of  the  Central  Valley 
Project  Improvement  Act  (CVPIA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Candlish,  Bureau  of  Reclamation, 
2800  Cottage  Way,  Sacramento, 
California  95825,  (916)  978-5197;  or 
James  McKevitt,  Fish  and  Wildlife 
Service,  3310  El  Camino  Avenue,  Suite 
130,  Sacramento,  Califomia  95821- 
6340,  (916)  979-2760. 
SUPPLEMENTARY  INFORMATION:  On 
October  30, 1992,  the  President  signed 
into  law  the  Reclamation  Projects 
Authorization  and  Adjustment  Act  of 
1992  (Pub.  L.  102-575)  that  included 
Title  XXXIV,  the  CVPL\.  The  CVPL\     - 
amends  the  previous  authorizations  of 
the  Califomia  Central  Valley  Project 
(CVP)  to  include  fish  and  wildlife 
protection,  restoration,  and  mitigation 
as  project  purposes  having  equal 
priority  with  irrigation  and  domestic 
uses  and  fish  and  wildlife  enhancement 
as  a  project  piupose  equal  to  power 
generation.  The  CVPIA  identifies  a 
number  of  specific  measures  to  meet 
these  new  piuposes  and  directs  the 
Secretary  of  the  Interior  (Secretary)  to 
operate  the  CVP  consistent  with  these 
purposes,  to  meet  the  Federal  trust 
responsibilities  to  protect  the  fishery 
resources  of  affected  federally 
recognized  Indian  tribes,  and  to  meet  all 
requirements  of  Federal  and  California 
law  and  to  achieve  a  reasonable  balance 
among  competing  demands  for  use  of 
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CVP  water.  Section  3409  directs  the 
Secretary  to  complete  a  PEIS  to  analyze 
the  direct  and  indirect  impacts  and 
benefits  of  implementing  the  CVPIA. 

On  February  25, 1993,  the  Secretary 
approved  a  memorandiun  signifying 
roles  of  the  Bureau  of  Reclamation 
(Reclamation)  and  the  Service  in  regards 
to  implementing  the  CVPIA.  The 
Service's  role  was  defined  as  having 
"*  *  'primary  responsibility  for 
decisions  on  biological  resource  issues; 
for  studies  on  fish  and  wildlife,  their 
populations  and  habitat  requirements; 
for  fishery  restoration  program 
direction;  and  for  the  planning,  design, 
and  decisions  on  the  administration  of 
fish  and  wildlife  facilities."  Because  of 
this  language  and  other  specifications  in 
the  CVPIA.  the  Service  began 
implementing,  in  an  interim  manner 
and  jointly  with  Reclamation, 
provisions  of  the  CVPIA  which  met  the 
definition  of  its  responsibility.  It  also 
began  participating  in  efforts  to 
complete  the  PEIS  for  implementing  the 
CVPIA,  supporting  complete 
environmental  analysis  of  long-term 
program  implementation  efforts  for  both 
Reclamation  and  the  Service. 

Since  1993,  the  Service  has 
participated  in  efforts  leading  to  release 
of  the  Draft  PEIS  for  the  CVPIA  in  1997. 
Efforts  to  date  suggest  the  Service  was 
more  a  de-facto  co-lead  agency  than 
cooperating  agency.  Service  efforts  , 
included  such  things  as  attending 
public  and  agency  meetings,  providing 
responses  £rom  the  Department  of  the 
Interior  perspective  on  fish  and  wildlife 
issues;  participating  in  decisions 
regarding  assumptions,  model  usage, 
and  analysis  in  the  PEIS;  and 
participating  in  preparation  of 
dociunentation.  Additionally,  possible 
programmatic-level  actions  that  the 
Service  might  take  to  implement  the 
CVPIA  were  discussed  and  evaluated 
during  scoping  processes  associated 
with  completion  of  the  draft  NEPA 
document. 

Dated:  July  24, 1999. 

Michael  J.  Spear, 

Manager,  California/Nevada  Operations 
Office,  Fish  and  Wildlife  Service. 

Dated:  July  30. 1999. 
Kirk  C.  Rodgers, 

Acting  Regional  Director.  Mid-Pacific  Region, 

Bureau  of  Reclamation. 

(FR  Doc.  99-20385  Filed  8-&-99:  8:45  am] 

BHJJNQ  COOE  431»^94-l> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-862-1410-00-P  and  AA-8096-03] 

Notice  for  PutHicatlon;  Alaaka  Native 
Claims  Selection 

In  accordance  with  Departmental 
regulations  43  CFR  2650.7(d),  notice  is 
hereby  given  that  the  decision  to  issue 
conveyance  (DIC)  to  Chugach  Alaska 
Corporation,  notice  of  which  was 
published  in  the  Federal  Register  on 
June  24, 1999,  is  modified  to  add  the 
right-of-way  interest  in  Federal  Aid 
Secondary  Route  No.  851  (FAS  851)  as 
to  T.  8  S.,  R.  3  E.,  Copper  River 
Meridian. 

A  notice  of  the  modified  decisinn  will 
be  published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchomge 
Daily  News.  Copies  of  the  modified 
decision  may  be  obtained  by  contacting 
the  Bureau  of  Land  Management,  Alaska 
State  Office,  222  West  Seventh  Avenue. 
•13,  Anchorage,  Alaska  99513-7599 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  imtil  September  8,  1999  to 
file  an  appeal  on  the  issue  in  the 
modified  DIC.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Except  as  modified,  the  decision, 
notice  of  which  was  given  June  24, 
1999,  is  final. 
Christine  Sitbon, 

Land  Law  Examiner,  Branch  of  962 
Adjudication. 

[FR  Doc.  99-20382  Filed  8-6-99;  8:45  am] 
BILLING  COOE  4310-*$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[MT-960-99-1990-00]  "^ 

Resource  Advisory  Council  Meeting, 
Butte,  MT 

agency:  Butte  Field  Office,  Bureau  of 
Land  Management,  DOI. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Western  Montana 
Resource  Advisory  Council  will 
convene  at  9  a.m.,  Wednesday, 
September  1, 1999,  at  the  Dillon  Field 
Office,  1005  Selway  Drive,  Dillon, 
Montana.  Issues  will  include  an  update 
on  the  Whitetail-Pipestone  (Tailpipe) 
Environmental  Impact  Statement  and  a 
review  of  the  Muddy  Creek  Allotment 
Decision. 

The  meeting  is  open  to  the  public  and 
written  comments  may  be  given  to  the 
Council.  Oral  conunents  may  be 
presented  to  the  Coimcil  at  11:30  a.m. 
The  time  allotted  for  oral  conunent  may 
be  limited,  depending  on  the  number  of 
persons  wishing  to  be  heard. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting,  or  who  need  special  assistance, 
such  as  sign  language  or  other 
reasonable  accommodations,  should 
contact  the  Butte  Field  Office.  106  North 
Parkmont  (P.O.  Box  3388),  Butte, 
Montana  59702-3388,  telephone  406- 
494-5059. 

FOR  FURTHER  INFORMATION  CONTACT: 
BLM  Butte  Field  Manager  Merle  Good  at 
the  above  address  or  telephone  nimiber. 

Dated:  July  30. 1999. 
Merle  Good, 
Field  Manager. 

[FR  Doc.  99-20439  Filed  8-6-99;  8:45  am) 
MLUNQ  COOE  4310-OH-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-143(M)1;  NVrf-62S70] 

Partial  Cancellation  of  Proposed 
WIttKlrawal;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  has  cancelled  its 
withdrawal  application  N-62570  for  the 
protection  of  Ash  Springs  in  Lincoln 
County,  Nevada,  as  to  4.24  acres.  The 
original  Notice  of  Proposed  Withdrawal 
was  published  as  FR  Doc.  98-23426,  63 
FR  46467,  September  1, 1998.  The 
Bureau  of  Land  Management  has 
determined  the  4.24  acres  are  not 
needed  for  the  protection  of  Ash 
Springs. 

EFFECTIVE  DATE:  September  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89520. 775-861-6532. 
SUPPLEMENTARY  INFORMATION:  The 
Biueau  of  Land  Management  has 
cancelled  withdrawal  application  N- 
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6  J  570  (FR  Doc.  98-2346.  63  FR  46467, 
S  3  ptember  1 ,  1998)  as  it  affects  the 
fcillowing  described  land: 

K<  ^unt  Diablo  Meridian 

jS..R.  61E., 
:  lec.  6,  lot  9  (formerly  a  portion  of  lot  4). 

'  'he  area  described  contains  4.24  acres  in 
L  1  icoln  County. 

The  land  is  not  needed  for  the 
protection  of  Ash  Springs.  The  land 
rdinaining  in  the  application  vdll  be 
p  rOcessed  in  accordance  with  the 
R  Rations  set  forth  in  43  CFR  Part    ' 
2«0. 

J\t  9  a.m.  on  September  8, 1999,  the 
hikd  will  be  opened  to  the  operation  of 
tl  19  public  land  laws  generally,  subject 
td  [valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
o^ Record,  and  the  requirements  of 
apblicable  law.  All  valid  applications 
raceived  at  or  prior  to  9  a.m.  on 
September  8, 1999,  shall  be  considered 
a$  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
ci)nsidered  in  the  order  of  filing. 

\fit  9  a.m.  on  September  8. 1999,  the 
lapid  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws  subject  to  valid  existing  rights,  the 
provisions  of  existing  with(irawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
g^iieral  mining  laws  prior  to  the  date 
'  time  of  restoration  is  unauthorized. 
iy  such  attempted  appropriation, 
iluding  attempted  adverse  possession 
ier  30  U.S.C.  38  (1994),  shall  vest  no 
Its  against  the  United  States.  Acts 
tuired  to  establish  a  location  and  to 
late  a  right  of  possession  are 
^emed  by  State  law  where  not  in 
Iiflict  with  Federal  law.  The  Bureau  of 
id  Management  will  not  intervene  in 
Imputes  between  rival  locators  over 
b^sessory  rights  since  Congress  has 
p^(^vided  for  such  determination  in  local 

^ted:  July  27. 1999. 
I  Stobaugh, 
^ds  Team  Lead. 

1  Doc.  99-20383  Filed  8-6-99;  8:45  am] 
I  CODE  4310-I1C-P 

DEPARTMENT  OF  THE  INTERIOR 

Bij^D  of  Land  Management 
(W  Y-920-143(M)6;  WYW 142589] 

Miklca  Of  Proposed  Withdrawal  and 
O  ibortunity  for  Public  Meeting; 
W )  oming 

M I  ntCY:  Bureau  of  Land  Management, 
In  i  mot. 


ACTION:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to 
withdraw  3759.12  acres  of  public  land 
in  Fremont  Coimty,  to  protect  the 
habitat  of  the  Desert  yellowhead,  yeraio 
xanthocephalus.  This  notice  closes  the 
land  for  up  to  2  years  irom  siu-face  entry 
and  mining.  The  land  will  remain  open 
to  mineral  leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by  - 
November  8, 1999. 
ADDRESSES:  Comments  and  requests 
should  be  sent  to  the  BLM  Wyoming 
State  Director,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003-1828. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Booth,  tiLM  Wyoming  State  Office, 
307-775-6124,  or  Jack  Kelly.  BLM 
Lander  Field  Office  Manager,  1335  Main 
Street,  Lander,  Wyoming  82520,  307- 
332-8400. 

SUPPLEMENTARY  INFORMATION:  On  July  8, 
1999,  a  petition/application  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  firom  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Sixtli  Principal  Meridian 

T.  30  N.,  R.  95  W.. 

Sec.  2,  lots  1-3,  incl. 
T.  31  N.,  R.  95  W., 

Sec.  22,  SE'ANfEV*.  SEV4SWV4.  SEV4; 

Sec.  23,  all; 

Sec.  26,  all; 

Sec.  27,  all; 

Sec.  28.  E^/zE'/i: 

Sec.  33.  EV2NEV4; 

Sec.  34.  NV2,  NVzSWV4,  SEV4SWV4,  SEV4; 

Sec.  35,  all. 

The  area  described  contains  3759.12  acres 
in  Fremont  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  habitat  of 
the  Yenno  xanthocephalus,  a  plant 
species  officially  classified  as  a 
Candidate  species.  Priority  1,  luider  the 
Endangered  Species  Act  (ESAJ  by  the 
U.S.  Fish  and  Wildlife  Service.  The  only 
known  location  is  within  the  Beaver 
Rim  area  of  central  Wyoming. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  ofiicer  of  the  BLM. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 


the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Wyoming  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
•of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  imless  the 
application  is  denied  or  canceled  or  the 
withdrawai  is  approved  prior  to  that 
date.  Licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use- 
authorizations  of  a  temporary  nature 
which  would  not  impact  the  plant 
habitat  may  be  allowed  with  the 
approval  of  an  authorized  officer  of  the 
BLM  during  the  segregative  period. 

Dated:  luly  26,  1999. 
Alan  L.  Kesterke, 
Associate  State  Director. 
[FR  Doc.  99-20384  Filed  8-6-99;  8:45  am) 

BHJJNG  CODE  4310-22-41 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  extension  of  ciurently 

approved  information  collection  (1010- 

0079). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501.  et  seq.),  we  are 
notifying  you  that  we  have  submitted 
the  information  collection  request  (ICR) 
discussed  below  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval.  We  are  also 
inviting  your  comments  on  this  ICR. 
DATES:  Submit  written  comments  by 
September  8,  1999. 

ADDRESSES:  You  may  submit  comments 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-0079).  725  17th  Street. 
NW.  Washington,  DC  20503.  Mail  or 
handcarry  a  copy  of  your  comments  to 
the  Department  of  the  Interior;  Minerals 
Management  Service;  attention:  Rules 
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Processing  Teamj  Mail  Stop  4024;  381 
Elden  Street;  Herndon,  Virginia  20170- 
4817. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
of  the  collection  of  information  at  no 
cost. 

SUPPt£MENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  G. 
Abandonment  of  Wells. 
OMB  Control  Number:  1010-0079. 
Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act  (43  U.S.C.  1331  et  seq.) 
gives  the  Secretary  of  the  Interior  the 
responsibility  to  preserve,  protect,  and 
develop  oil  and  gas  resources  in  the 
OCS  consistent  with  the  need  to  make 
such  resources  available  to  meet  the 
Nation's  energy  needs  as  rapidly  as 
possible;  balance  orderly  energy 
resource  development  with  protection 
of  human,  marine,  and  coastal 
environments;  ensure  the  public  a  fair 
and  equitable  return  on  the  resources  of 
the  OCS;  and  preserve  and  maintain  free 
enterprise  competition.  In  1978,  section 
3(6)  of  the  OCS  Lands  Act  was  amended 
to  state  that  "operations  in  the  outer 


Continental  Shelf  should  be  conducted 
*  *  *  using  technology,  precautions, 
and  techniques  sufficient  to  prevent  or 
minimize  *  *  *  physical  obstruction  to 
other  users  of  the  waters  or  subsoil  and 
seabed,  or  other  occurrences  which  may 
cause  damage  to  the  environment  or  to 
property,  or  endanger  life  or  health."  To 
carry  out  these  responsibilities,  we 
established  regulations  at  30  CFR  250, 
subpart  G,  "Abandonment  of  Wells." 

Respondents  submit  requests  to 
abandon  operations  and  procedures  for 
site  clearance.  They  also  submit  annual 
reports  describing  plans  for  reentry  to 
complete  or  piermanently  abandon  a 
well.  For  us  to  decide  the  necessity  for 
allowing  a  well  to  be  temporarily 
abandoned,  the  lessee/operator  must 
show  that  there  is  a  reason  to  not 
permanently  abandon  the  well  and  the 
temporary  abandonment  is  not  a 
significant  threat  to  fishing,  navigation, 
or  other  uses  of  the  seabed.  If  we  did  not 
collect  the  information,  we  could  not 
determine:  (a)  the  intent  of  the  lessee, 
(b)  if  the  final  disposition  of  the  well  is 
being  diligently  pursued,  (c)  any 
deviations  fi'om  the  approved 
Exploration  or  Development  and 
Production  Plan,  and  (d)  if  the  lessee/ 

Burden  Breakdown 


operator  has  docimiented  the  temporary 
plugging  of  the  well  and  marked  the 
location. 

We  will  protect  proprietary 
information  submitted  with  the  plans 
according  to  the  Freedom  of  Information 
Act  and  30  CFR  250.118,  "Data  and 
information  to  be  made  available  to  the 
public."  No  items  of  a  sensitive  nature 
are  collected.  Responses  are  mandatory. 

The  PRA  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
We  published  a  Federal  Roister  notice 
with  the  required  60-day  comment 
period  soliciting  comments  on  this  ICR 
on  January  14, 1999  (64  FR  2501). 

Estimated  Number  and  Description  of 
Respondents:  Approximately  130 
Federal  OCS  sulphur  or  oil  and  gas 
lessees. 

Frequency:  The  fi«quency  of  reporting 
is  on  occasion  and  annual. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  650 
burden  hours,  averaging  approximately 
3.25  hours  per  response.  See  following 
chart. 


Citation  30  CFR  250 
subpartG 

Requirement 

Average  number 
per  year 

Burden 

Annual  bur- 
den hours 

701 

Request  approval  to  abandon  opefations  (fonn  MMS-124)  .... 

(40)(1) 

Burden  included 
wittilOIO- 
0045. 

0 

703(C) 

Submit  anrfual  report  on  plans  for  reentry  to  complate  or  per- 

martentty  abandon  ttie  well.. 
Request  approval  of  site  clearance  method 

75  reports 

125  requests  .... 

2  hours 

150 

704(a)  

4  hours  ..   . 

500 

704(b)  

Certify  location  cleared  of  obstructions  (forni  MMS-124) 

(40)(1) 

Burden  included 
with  1010- 
0045.. 

0 

Total  Reporting 

200  responses  .. 

650 

Estimated  Annual  Reporting  and 
Recordkeeping  "Cost"  Burden:  We  have 
identified  no  information  collection  cost 
burdens  for  this  collection  of 
information. 

Comments:  All  comments  are  made  a 
part  of  the  public  record.  Section 
3506(c)(2)(A)  of  the  PRA  requires  each 
agency  ".  .  .to  provide  notice  .  .  .  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 

..."  Agencies  must  specifically 
solicit  comments  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  (b)  evaluate 


the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  your  comments  directly  to  the 
offices  listed  under  the  addresses 
section  of  this  notice.  The  OMB  has  up 
to  60  days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximum  consideration,  OMB  should 
receive  public  comments  by  September 
8, 1999. 


MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  June  3, 1999. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  99-20387  Filed  8-6-99;  8:45  am] 
■NXMO  CODE  431»4MI-P 
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D^ARTMENT  OF  THE  INTERIOR 
N^iional  Park  Service 

ice  of  Inventory  Completion  for 
American  Human  Remaina  and 
laled  Funerary  Objecta  from  the 
of  MInneaota  in  the  Poaaeaalon 
Minneaota  IrKilan  Affaire 

incll,  Bemidji,  MN 

NCY:  National  Park  Service.  ' 
Notice. 


ptice  is  hereby  given  in  accordance 
provisions  of  the  Native  American 
Gitives  Protection  and  Repatriation  Act 
(NJiiGPRA),  43  CFR  10.9.  of  the 
coinpletion  of  an  inventory  of  human 
reMains  and  associated  funerary  objects 
frd^  the  State  of  Minnesota  in  the 
pcj^ession  of  the  Minnesota  Indian 

2irs  Council,  Bemidji,  MN. 
detailed  assessment  of  the  hiunan 
iins  was  made  by  the  Minnesota 
Indian  Affairs  Council  professional  staff 
in  donsultation  with  representatives  of 
Priijrie  Island  Commimity  Council, 
Sfa^opee  Mdewakanton  Sioux 
Cnatimunity  of  Minnesota,  Grand 
Postage  Reservation  Business 
Cqiiunittee,  Fond  du  Lac  Reservation 
Business  Committee,  Nett  Lake 
Reservation  (Bois  Forte)  Tribal  Coimcil, 
Ui|i>er  Sioux  Commimity  of  Minnesota, 
LoM^er  Sioux  Mdewakanton  Community, 
MJUe  Lacs  Band  of  Chippewa  Indians, 
Wtite  Earth  Band  of  Minnesota 
Cfafippewa,  Leech  Lake  Tribal  Coimcil, 
Minnesota  Chippewa  Tribe,  Red  Lake 
Naitton,  Iowa  Tribe  of  Oklahoma,  Iowa 
Tr^be  of  Kansas  and  Nebraska,  Ho- 
Chunk  Nation  of  Wisconsin,  Santee 
Siqux  Tribe  of  the  Santee  Reservation  of 
Nebraska,  Sisseton-Wahpeton  Sioux 
Tribe  of  the  Lake  Traverse  Reservation, 
Yailkton  Sioux  Tribe  of  South  Dakota, 
Chi^pewa-Cree  Indians  of  the  Rocky 
Boj^s  Reservation,  Tiutle  Mountain 
Band  of  Chippewa  Indians,  Assinaboine 
andl  Sioux  Tribes  of  the  Fort  Peck 
Reservation  and  Winnebago  Tribe  of 
Nebraska,  and  the  non-Federally 
redc^gnized  Indian  groups  the  Mendota 
M4twakanton  Dakota  Community  and 
th€|  Kah-Bay-Kah-Nong  (Warroad 
Chippewa). 

lb  1934,  human  remains  representing 
26  itidividuals  were  recovered  from  site 
214PL-6,  Warner  Mounds  1  and  2,  also 
known  as  the  Peter  Lee  Mound  (21-PL- 
13]ihear  Fertile,  Polk  County,  MN 
during  an  archeological  excavation 
cob^ucted  by  A.E.  Jenks  and  L.A. 
Wilford  of  the  University  of  Minnesota. 
Noi^own  individuals  were  identified. 
Th^l  15  associated  funerary  objects 
include  an  arrowshaft  "polisher", 
projectile  points,  a  shell  bead  necklace, 


bone  bracelet  fragments,  shell  rings, 
bone  beads,  beaver  teeth  fragments,  red 
ochre,  and  a  soil  sample. 

Site  21-PL-6/13  has  been  identified  as 
Arvilla  Complex,  an  archeological 
culture  which  cannot  be  identified  with 
any  present-day  Indian  tribe  or  group. 

m  1941,  human  remains  representing 
37  individuals  were  recovered  from  site 
21-MU-3,  Lake  Shetek  Mounds,  Miuray 
County,  MN  during  an  archeological 
excavation  conducted  by  L.A.  Wilford  of 
the  University  of  Minnesota.  No  known 
individuals  were  identified.  The  two  - 
associated  funerary  objects  include  a 
ceramic  vessel  and  an  end  scraper. 

Site  21-MU-3  has  been  identified  only 
as  Woodland,  a  broad  archeological 
tradition  that  cannot  be  identified  with 
any  present-day  Indian  tribe  or  group. 

ill  1954,  human  remains  representing 
27  individuals  were  recovered  bom  site 
21-BW-2,  Sievert  Moimd  site,  Brown 
County,  MN  during  an  archeological 
excavation  conducted  by  L.A.  Wilfor  of 
the  University  of  Minnesota.  No  known 
individuals  were  identified.  No 
associated  funerary  object  are  present. 

Site  21-BW-2  has  been  identified  only 
as  Woodland,  a  broad  archeological 
tradition  that  cannot  be  identified  with 
any  present-day  Indian  tribe  or  group. 

m  1978,  human  remains  representing 
58  individuals  were  recovered  fi^m  site 
21-PO-14,  Noyes  site.  Pope  County,  MN 
during  a  rescue  excavation  conducted 
by  S.  Anfinson  of  the  Minnesota 
Historical  Society  after  construction  had 
removed  a  burial  mound.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  were 
present. 

Site  21-PO-14  has  been  identified 
only  as  Woodland,  possibly  Onamia,  a 
broad  archeological  tradition  that 
cannot  be  identified  with  any  present- 
day  Indian  tribe  or  group. 

In  1970,  human  remains  representing 
27  individuals  were  recovered  frtim  site 
21-SN-ll,  Syl  Sand  site.  Steams  County, 
MN  during  archeological  excavations 
conducted  by  D.  Birk  and  C.  Tiling  of 
the  Minnesota  Historical  Society.  No 
known  individuals  were  identified.  The 
15  associated  funerary  objects  include 
two  antelope  antlers  with  pierced  holes, 
two  bird-bone  flutes,  beaver  incisors,  a 
quartz  flake,  a  black  stone  with 
modified  grooves,  a  clay  pipe  bowl,  four 
modified  turtle  shell  squares,  numerous 
flakes,  and  two  lithics. 

Site  21-SN-ll  has  been  identified  as 
a  Middle  to  Late  Woodland  site,  a  broad 
archeological  tradition  that  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

At  an  imknown  date,  human  remains 
representing  13  individuals  were  most 
likely  removed  bom  site  21-PO-3,  the 


Pelican  Lake  Gravel  Pit  site,  Pope 
County,  MN  by  unknown  person(s)  and 
donated  to  the  University  of  Minnesota 
Geology  Laboratory.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Site  21-PO-3  is  associated  with  the 
Archaic  Tradition,  a  broad  archeological 
tradition  which  cannot  be  identified 
with  any  present-day  Indian  tribe  or 
group. 

In  1963,  hiunan  remains  representing 
a  minimum  of  36  individuals  were 
recovered  from  site  21-DK-41,  River 
Hills  Housing  Development  site,  Dakota 
.  Coimty,  MN  by  V.  Helmen  of  the 
Science  Museum  of  Minnesota  when 
they  were  encountered  during 
construction.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Site  21-Dk-41  has  been  identified  as 
possibly  an  Archaic  site,  a  broad 
archeological  tradition  which  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

In  1964,  human  remains  representing 
33  individuals  were  recovered  bom  site 
21-HE-98,  the  Macmillan  site.  Hennepin 
County,  MN  during  an  archeological 
excavation  conducted  by  K.  Day  of  the 
University  of  Minnesota.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Site  21-HE-98  is  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  tradition  which  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

In  1934,  hiunan  remains  representing 
19  individuals  were  recovered  from  a 
destroyed  mound  in  Freeborn  County, 
MN  by  person(s)  unknown.  These 
human  remains  were  turned  over  to  the 
County  sheriff  who  donated  them  to  the 
University  of  Minnesota.  No  known 
individuals  were  identified.  The  three 
associated  funerary  objects  include  a 
copper  ring-pendant,  pieces  of  turtle 
shell,  and  a  chert  knife. 

Based  on  the  associated  funerary 
objects,  the  human  remains  frtim 
Freeborn  County  are  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  tradition  which  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

In  1936,  human  remains  representing 
26  individuals  were  recovered  from  site 
21-RL-l,  Red  Lake  River  Mounds.  Red 
Lake  County,  MN  during  archeological 
excavations  conducted  by  A.E.  Jenks  of 
the  University  of  Minnesota.  No  known 
individuals  were  identified.  The  41 
associated  funerary  objects  include  clam 
shells,  worked  and  unmodified  flakes, 
projectile  points,  worked  bone,  broken 
bifaces,  scrapers,  a  hafted  antier-beaver 
tooth  tool,  shell  beads,  black  quartz,  a 
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spiral  shell  pendant,  a  small  core, 
worked  sheU,  a  moose  metapodial  tool, 
elk  antler  tool,  three  blades,  a 
hammerstone,  a  slate  tool,  a  knife,  and 
a  maul. 

Site  21-RL-l  has  been  identified  as 
Arvilla  Ckimplex,  an  archeological 
culture  which  cannot  be  associated  with 
any  present-day  Indian  tribe  or  group.. 

m  1932,  human  remains  representing 
ten  individuals  were  recovered  from  site 
21-CW-l,  Pine  River  Mounds  site.  Crow 
Wing  County,  MN  during  archeological 
excavations  conducted  by  A.E.  Jenks  of 
the  University  of  Miimesota.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  were 
present. 

Site  21-CW-l  has  been  identified  as 
part  of  the  Woodland  Tradition,  a  broad 
archeological  tradition  which  cannot  be 
identified  with  any  present-day  hidian 
tribe  or  group. 

In  1961,  human  remains  representing 
11  individuals  were  recovered  from  site 
21-WN-15,  Vaigt  or  Voight  site,  Winona 
County,  MN  diiring  archeological 
excavations  conducted  by  T.  Fiske  and 
D.  Hume  of  the  University  of  Minnesota. 
No  known  individuals  were  identified. 
The  nine  associated  funerary  objects 
include  cclamshells,  animal  bone  and 
antler,  a  beaver  tooth,  and  a  point 
fragment. 

Site  21-WN-15  has  been  identified  as 
part  of  the  Archaic  Tradition,  a  broad 
archeological  tradition  which  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  one  individual  identified 
as  being  from  Kandiyohi  County,  MN 
were  donated  to  the  Minnesota 
Historical  Society  from  an  unknown 
person.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

These  remains  firom  Kandiyohi 
Coimty  have  no  archeological 
associations  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

At  an  unknown  date,  human  remains 
representing  one  individual  identified 
as  having  come  from  site  21DL9, 
Douglas  County,  MN  were  donated  to 
the  Miimesota  Historical  Society  by  an 
imknown  person.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

These  remains  from  Douglas  Coimty 
have  no  archeological  associations  and 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  one  individual  identified 
as  having  come  bom  site  21-AN-16, 
Anoka  Coiuity,  MN  were  donated  to  the 
Minnesota  Indian  Affairs  Council's 


laboratory  at  Hamline  University  by  an 
unknown  person.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Site  21-.AJM-16  has  been  identified  as 
part  of  the  Woodland  Tradition,  a  broad 
archeological  tradition  which  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

At  an  unknown  date,  himian  remains 
representing  four  individuals  were 
recovered  form  21-OT-78,  Clitheral  site. 
Otter  Tail  County,  MN  by  imknown 
person(s)  and  donated  to  the  Minnesota 
Indian  Affairs  Council's  laboratory  at 
Hamline  University.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Site  21-OT-78  has  been  identified  as 
part  of  the  Archaic  Tradition,  a  broad 
archeological  tradition  which  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  foiu  individuals  from  site 
21-DL-72,  Burkey  Farm,  Douglas 
County,  MN  were  removed  following 
their  disturbance  during  construction. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  were 
present. 

Site  21-DL-72  has  no  archeological 
identification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1977,  human  remains  representing 
one  individual  were  recovered  from  21- 
CA-2^,  Pine  River  Resort,  Cass  Coimty, 
MN  diiring  archeological  excavations 
conducted  by  D.  Birk,  who  donated 
these  remains  to  the  Minnesota  Indian 
Affairs  Council.  No  known  individual 
was  identified,  The  associated  funerary 
objects  were  not  included  in  the 
donation. 

Site  21-CA-22  has  been  identified  as 
Woodland,  a  broad  archeological 
tradition  which  carmot  be  identified 
with  any  present-day  Indian  tribe  or 
group. 

In  1985,  human  remains  representing 
three  individuals  were  recovered  from 
Long  Lake  (Union)  Cemetery,  Hennepin 
County,  MN.  These  human  remains 
were  recovered  by  representatives  of  the 
Minnesota  Indian  Affairs  Council  from 
two  spoil  piles  where  recent  graves  had 
been  dug.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  were  present. 

"These  Hennepin  County  human 
remains  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1985,  human  remains  representing 
three  individuals  were  recovered  fit>m 
site  21-BK-37,  the  Hildebrand  site, 
Becker  County,  MN  by  representatives 


of  the  Minnesota  Indian  Affairs  Council 
following  their  disturbance  during 
construction.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  were  present 

Site  21-BK-37  has  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  fit)m  Traverse  County,  MN  by 
W.  Jensen  and  donated  to  the  Minnesota 
Indian  Affairs  Council  by  J.  Presley.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  'Traverse 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

During  the  1940s,  human  remains 
representing  one  individual  were 
removed  from  a  WPA  road  construction 
site  near  Sauk  Centre,  Steams  County, 
MN  and  donated  to  the  University  of 
Minnesota.  No  known  individual  was 
identified.  No  funerary  objects  are 
present. 

These  human  remains  have  no 
archeological  classification  and  cannot 
be  associated  with  any  present-day 
Indian  tribe  or  group. 

In  1987,  human  remains  representing 
three  individuals  were  recovered  from 
the  Longville  area  of  Cass  County,  MN 
during  housing  construction  by 
imknown  person(s)  and  turned  over  to 
the  Minnesota  State  Archeologist  acting 
on  behalf  of  the  Minnesota  Indian 
Affairs  Council.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  have  no 
archeological  classification  and  cannot 
be  associated  with  any  present-day 
Indian  tribe  or  group. 

In  1989,  human  remains  representing 
one  individual  were  recovered  from 
Crow  Wing  County,  MN  and  turned  over 
to  the  Minnesota  Indian  Affairs  Council 
by  the  Crow  Wing  County  sheriff.  No 
known  individud  was  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  Crow 
Wing  County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1991,  human  remains  representing 
one  individual  were  recovered  from 
Minnetonka  Regional  Park,  Hennepin 
County,  MN  during  an  archeological 
survey  conducted  by  R.  Thompson.  No 
known  individual  was  identified.  No 
associated  funerary  objects  were 
present. 

These  human  remains  bom  Hennepin 
County  have  no  archeological 
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c)  issification  and  cannot  be  associated 

th  any  present-day  Indian-tribe  or 
gfmp. 

[n  1991,  human  remains  representing 
t^o  individuals  were  recovered  from 
^vate  land  in  Kanabec  County,  MN 
ing  housing  construction  and  were 
led  over  to  the  Minnesota  Indian 
lairs  Coimcil  by  the  Kanabec  County 
Bri£f.  No  known  individuals  were 
iijlbntified.  No  associated  funerary 
^ects  are  present. 
These  human  remains  have  no 
leological  classification  and  cannot 
I  associated  with  any  present-day 
iian  tribe  or  group. 

tn  1992,  hiunan  remains  representing 
ofi  e  individual  were  recovered  from  site 

-KC-25,  Hannaford,  Koochiching 
Qcimty,  MN  during  an  archeological 
e:  cbavation  conducted  by  C.  Caine,  State 
A  licheologist.  No  known  individual  was 
i(  i^ntified.  No  associated  hmerary 
o )  iects  were  present. 

I  These  human  remains  bom  site  21- 
Kt;-25  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
CMSsification  which  cannot  be 
associated  with  any  present-day  Indiian 
tnpe  or  group. 

In  1992,  human  remains  representing 
osm  individual  were  donated  to  the 
lesota  Indian  Affairs  Coimcil  by  S. 
ion  of  Winona,  MN.  The  skull  had 

in  the  possession  of  his 
idfather,  a  physician,  who  received 
Irom  someone  who  reported  that  it 
le  from  a  mound,  possibly  in 
Bbom  County,  MN.  No  known 
ii^dividual  was  identified.  No  associated 
fiiikerary  objects  are  present. 

jhe  human  remains  from  Freeborn 
Cpunty  have  no  archeological 
classification  and  cannot  be  associated 
i^  any  present-day  Indian  tribe  or 
bup. 

In  1993,  hiunan  remains  representing 
I  individual  were  removed  irom  site 
PO-13,  Pope  County,  MN  by 
son(s)  unknown.  These  human 
lains  were  turned  over  to  the 
lesota  Indian  Affairs  Council  by  the 
Science  Museum  of  Minnesota.  No 
k]|i>wn  individual  was  identified.  No 
sciated  funerary  objects  are  present, 
'lese  human  remains  irom  site  21- 
-13  may  be  associated  with  the 
^haic  Tradition,  a  broad  archeological 
cl  ijssification  which  cannot  be 
asisiociated  with  any  present-day  Indian 
tribe  or  group. 

la  1992,  human  remains  representing 
oi[(i  individual  were  recovered  from  the 
ea  s  t  shore  of  Otter  Tail  Lake,  Otter  Tail 
C<  timty ,  MN  by  R.  Clouse  of  the 
M  itmesota  Historical  Society  acting  on 
b<  I  lalf  of  the  Minnesota  Indian  Affairs 
G  I'  mcil.  No  known  individual  was 


identified.  No  associated  funerary 
objects  are  present. 

The  human  remains  irom  Otter  Tail 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1989-1990,  human  remains 
representing  one  individual  were 
removed  from  site  21-WR-176,  Wright 
County,  MN  by  R.  Andrews  and  sent  to 
the  Minnesota  Indian  Affairs  Council 
through  M.  Calvin.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

The  human  remains  from  site  21-WR- 
176  have  no  archeological  classification 
and  cannot  be  associated  with  any 
present-day  Indian  tribe  or  group. 

In  1993,  numan  remains  representing 
two  individuals  were  removed  from  site 
21-BE-135,  Malvin  site.  Blue  Earth 
County,  MN  during  archeological 
excavations  conducted  by  R.  Strachan 
and  K.  Roetzel  of  Mankato  State 
University  and  transferred  to  the 
Minnesota  Indian  Affafrs  Council.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  were 
present. 

These  human  remains  from  site  21- 
BE-135  are  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

in  1993,  human  remams  representing  - 
one  individual  were  removed  from  site 
21-NL-47,  Minnemishinona  Falls, 
Nicollet  County,  MN  by  CL.  Smith  and 
turned  over  to  the  Nicollet  County 
Sheriffs  department.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Site  21-NL-47  has  been  identified  as 
Woodland  Tradition,  an  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1989,  human  remains  representing 
one  individual  were  recovered  from 
near  Pickeral  Lake,  Freeborn  County, 
MN  and  turned  over  to  the  Science 
Museum  of  Minnesota  by  E.R.  Feikema. 
In  1994,  the  Science  Museum  of 
Minnesota  transferred  these  remains  to 
the  Miimesota  Indian  Affairs  Council. 
No  known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  n«ebom 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  from  a  cave  on  Grey  Cloud 
Island,  Washington  County,  MN  and 
transferred  to  the  Ramsey  County 


Medical  Examiner's  Office.  In  1994, 
these  human  remains  were  transferred 
to  the  Minnesota  Indian  Affairs  Council. 
No  known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from 
Washington  County  have  no 
archeological  classification  and  cannot 
be  associated  with  any  present-day 
Indian  tribe  or  group. 

In  1994,  human  remains  representing 
one  individual  were  recovered  from  site 
21-MU-lO.  Lake  Shetek  State  Park. 
Murray  County,  MN  during  an 
archeological  survey  conducted  by  D. 
Radford,  Minnesota  Department  ot 
Natural  Resources.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Thnse  human  rpTTiains  from  site  21- 
MU-10  are  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

During  the  late  19th  century,  human 
remains  representing  one  individual 
were  removed  from  site  21-RA-7,  Big 
Mound,  White  Bear  Lake,  Ramsey 
County,  MN  by  unknown  individuals 
and  turned  over  to  the  Minnesota 
Historical  Society.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Based  on  skeletal  morphology,  these 
human  remains  (H319.2-  Female,  18-20 
years  old)  have  been  identified  as  Native 
American.  These  human  remains  irom 
site  21-RA-7  are  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

During  the  late  19th  century,  human 
remains  representing  one  individual 
were  removed  from  an  unknown  site  in 
Wabasha  County,  MN  by  J.V.  Brower.  In 
the  1970s,  these  human  remains  were 
catalogued  into  the  collections  of  the 
Miimesota  Historical  Society.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

These  human  remains  from  Wabasha 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

During  the  late  19th  century,  human 
remains  representing  one  individual 
were  removed  from  site  21-MA-3, 
Marshall  County,  MN  during 
excavations  conducted  by  A.J.  Hill.  In 
1905,  these  human  remains  were 
donated  to  the  Minnesota  Historical 
Society  as  part  of  the  Mitchell 
collection.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 
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These  human  remains  from  site  21- 
MA-3  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

During  the  late  19th  century,  human 
remains  representing  four  individuals 
were  removed  from  site  21-WN-14, 
Winona  County,  MN  during  excavations 
conducted  by  T.H.  Lewis.  In  1905,  these 
human  remains  were  donated  to  the 
Kfinnesota  Historical  Society  as  part  of 
the  Mitchell  collection.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  cire  present. 

These  human  remains  from  site  21- 
WN-14  may  be  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

During  the  late  19th  century,  human 
remains  representing  foiu-  individuals 
from  an  unknown  site  in  Clearwater 
County.  MN  were  removed  by  J.V. 
Brower  and  donated  to  the  Minnesota 
Historical  Society.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  hiunan  remains  from 
Clearwater  County  have  no 
archeological  classification  and  cannot 
be  associated  with  any  present-day 
Indian  tribe  or  group. 

During  the  late  19th  century,  human 
remains  representing  five  individuals 
were  removed  from  site  21-RA-5, 
Mounds  Park,  Ramsey  County,  MN 
during  excavations  by  T.H.  Lewis  and 
cataloged  into  the  collections  of  the 
Minnesota  Historical  Society.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  himian  remains  from  site  21- 
RA-5  are  associated  with  the  Middle 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

During  the  late  19th  century,  human 
remains  representing  one  individual 
were  removed  from  site  21-BL-30. 
Beltrami  County,  MN  during 
excavations  by  T.H.  Lewis  and  cataloged 
into  the  collections  of  the  Minnesota 
Historical  Society.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  from  site  21- 
BL-30  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

Diuing  the  late  19th  century,  human 
remains  representing  one  individual 
were  removed  from  an  unidentified 
location  in  Traverse  County,  MN  by 


T.H.  Lewis  and  later  cataloged  into  the 
collections  of  the  Minnesota  Historical 
Society.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  from  Traverse 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1938,  human  remains  representing 
22  individuals  were  removed  from  an 
undesignated  site  in  Anoka  Coimty,  MN 
by  R.  Golden  who  donated  them  to  the 
University  of  Minnesota.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  Anoka 
Coimty  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1952,  human  remains  representing 
48  individuals  were  removed  from  site 
21-BW-l,  Synsteby  Mound  and  Village 
site.  Brown  County,  MN  during 
archeological  excavations  conducted  by 
L.A.  Wilford  of  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  The  two  associated  funerary 
objects  include  a  clam  shell  and  a 
broken  chert  knife. 

These  hiunan  remains  from  site  21- 
BW-l  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1950,  human  remains  representing 
16  individuals  were  removed  from  site 
21-AN-l,  the  Howard  Lake  site,  Anoka 
Coimty,  MN  during  archeological 
excavations  conducted  by  L.A.  Wilford 
of  the  University  of  Miimesota.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  were 
present. 

These  human  remains  from  site  21- 
AN-l  are  associated  with  the  Middle 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

in  1946,  hiunan  remains  representing 
42  individuals  were  removed  from  site 
21-BS-3.  Lindholm  Mounds  site.  Big 
Stone  County,  MN  during  archeological 
excavations  conducted  by  L.A.  Wilford 
of  the  University  of  Minnesota.  No 
known  individuals  were  identified.  The 
four  associated  funerary  objects  include 
one  shell  bead,  a  bone  pin,  a  ceramic 
vessel,  and  worked  bone. 
/    These  human  remains  from  site  21- 
BS-3  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 


In  1952,  human  remains  representing 
16  individuals  were  removed  bom  site 
21-KH-2,  Nest  Lake  Mound  site, 
Kandiyohi  County,  MN  during 
archeological  excavations  conducted  by 
L.A.  Wilford  of  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  were  present. 

These  human  remains  from  site  21- 
KH-2  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

During  the  1970s,  human  remains 
representing  eight  individuals  were 
removed  from  a  location  in  the  vicinity 
of  Cambria,  Blue  Earth  County,  MN  by 
an  unknown  donor  who  gave  them  to 
the  Minnesota  Historical  Society.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  &t)m  Blue 
Earth  County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

During  the  early  1970s,  human 
remains  representing  69  individuals 
were  removed  from  site  21-WW-4,  Alton 
Anderson  site,  Watonwan  County.  MN 
during  archeological  excavations 
conducted  by  A.G.  Lothson  of  the 
Minnesota  Historical  Society.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  frt>m  21-WW-4 
are  probably  associated  with  the  Besant 
and  Avonlea  Phases,  archeological 
classifications  for  certain  Plains- 
oriented  groups  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

During  the  late  19th  century,  human 
remains  representing  one  individual 
were  removed  form  21-RA-7,  the  Big 
Mound  site  at  White  Bear  Lake,  Ramsey 
County,  MN  by  person(s)  unknown.  No 
known  individual  was  identified.  No 
associated  funerary  objefits  are  present. 

These  human  remains  (H319.19)  ftxim 
21-RA-7  are  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

During  the  1970s,  human  remains 
representing  two  individuals  were 
removed  from  an  unknown  location  in 
Hennepin  County,  MN  by  an  unknown 
person  who  donated  these  remains  to 
the  Minnesota  Historical  Society.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  Hennepin 
County  have  no  archeological 
classification  and  cannot  be  associated 
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w  i  th  any  present-day  Indian  tribe  or 
giciup. 

n  1974,  human  remains  representing 
opp  individual  were  removed  from  an 
lown  location  in  Koochiching 
ity,  MN  by  J.  Oothoudt  of  the 
lesota  Historical  Society.  No  known 
Uvidual  was  identified.  No  associated 
kerary  objects  are  present, 
lese  human  remains  from 
chiching  County  have  no 
aik^heological  classification  and  cannot 
be  associated  with  any  present-day 
lian  tribe  or  group, 
during  the  late  19th  centiuy,  human 
lains  representing  four  individuals 
re  removed  from  an  unknown 
ition  in  Mille  Lacs  County,  MN  by 
Brower  and  donated  to  the 
^ikmesota  Historical  Society.  No  known 
^dividuals  were  identified.  No 

ciated  funerary  objects  are  present. 
These  human  remains  from  Mille  Lacs 

ity  have  no  archeological 
ssification  and  cannot  be  associated 

any  present-day  Indian  tribe  or 
lup. 

\t  an  unknown  date,  human  remains 
presenting  one  individual  were 
loved  form  a  site  at  Sandy  Lake, 

County,  MN  by  unknown 
sons  and  donated  to  the  Science 
Iseum  of  Minnesota.  No  known 
lividual  was  identified.  No  associated 
lerary  objects  are  present, 
fhese  human  remains  (SMMA  6662) 

Aitkin  County  have  no 
leological  classification  and  cannot 
associated  with  any  present-day 
Injclian  tribe  or  group. 

[At  an  imknowa  date,  human  remains 
refiresenting  three  individuals  were 
reflioved  from  an  unknown  location  in 
leapolis,  Hennepin  Coimty,  MN  by 
lown  persons  and  donated  to  the 
University  of  Minnesota.  No  known 
in|[^viduals  were  identified.  No 
askociated  funerary  objects  are  present. 

[these  human  remains  bom  Hennepin 
C(^imty  have  no  archeological 
clli^sification  and  cannot  be  associated 
any  present-day  Indian  tribe  or 
ip. 
1970,  hiunan  remams  representing 
I  individual  were  removed  from  21- 
-19,  Yellow  Medicine  Coimty,  MN 
ig  a  siuvey  conducted  by  D. 
N  jituen  of  the  Minnesota  Historical 
S0<|iety.  No  known  individual  was 
itified.  No  associated  funerary 
ts  are  present. 

lese  human  remains  from  site  21- 
-19  are  associated  with  the 
>dland  Tradition,  a  broad 
pheological  classification  which 
cannot  be  associated  with  any  present- 
daty  Indian  tribe  or  group. 

71  an  unknown  date,  human  remains 
re] )  resenting  two  individuals  were 


removed  from  an  unknown  location  in 
Hennepin  County,  MN  and  donated  by 
unknown  persons  to  the  Minnesota 
Historical  Society.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  Hennepin 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1933,  human  remains  representing 
one  individual  were  recovered  from  site 
21-TR-5,  Brown's  Valley  Man  site. 
Traverse  County,  MN  by  W.  Jensen  and 
later  donated  to  the  Minnesota  Indian 
Affairs  Council  l^  E.  Weeks,  and  J.J. 
Presley.  No  known  individuals  were 
identified.  The  associated  funerary 
objects  were  not  donated. 

These  human  remains  from  site  21- 
TR-5  are  associated  with  the 
Paleoindian  Tradition,  a  broad 
archeological  classification  which 
cannot  he  associated  with  any  present- 
day  Indian  tribe  or  group. 

At  an  unknown  date,  numan  remainis 
representing  two  individuals  were 
removed  from  site  21-BK-5,  Becker 
County,  MN  and  donated  to  the 
Minnesota  Historical  Society  by  a 
survey  crew.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  from  site  21- 
BK-5  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  one  individual  (SMMA 
6665)  were  removed  from  an  unknown 
location  near  Sandy  Lake,  Aitkin 
County,  MN  by  unknown  persons  and 
donated  to  the  Science  Museum  of 
Miimesota.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

These  hiunan  remains  fron)  Aitkin 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  from  an  imknown  location, 
possibly  a  mound  near  Rice  Lake,  Mille 
Lacs  County,  MN  by  unknown  persons 
and  donated  to  the  Minnesota  Historical 
Society  where  they  were  registered  in 
1976.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  from  Mille  Lacs 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 


In  1976,  human  remains  representing 
four  individuals  were  removed  from  site 
21-MA-lO,  Marshall  County,  MN  during 
archeological  excavations  conducted  by 
the  University  of  North  Dakota  and 
donated  to  the  Minnesota  Historical 
Society  by  K.  Limd.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  site  21- 
MA-10  are  assoicated  with  the  Late 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

At  an  unknown  date,  hiunan  remains 
representing  one  individual  were 
removed  bom  site  21-RA-5,  Mound 
Park.  Ramsey  County,  MN  by  unknown 
person  (s)  and  became  part  of  the 
Mitchell  collection  which  was  donated 
to  the  Minnesota  Historical  Society.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  site  21- 
RA^5  are  associated  with  the  Middle 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

In  1971,  human  remains  representing 
five  individuals  were  removed  &t>m  site 
21-OT-31,  Otter  Tail  County.  MN  during 
an  archeological  survey  conducted  by  D. 
Nystuen  of  the  Minnesota  Historical 
Society.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  bom  site  21- 
OT-31  are  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

In  1931,  human  remains  representing 
seven  individuals  were  removed  form 
an  undesignated  site  at  Gray's  Bay,  Lake 
Minnetonka,  Hennepin  County,  MN  by 
H.  Fuhs  and  donated  to  the  Minnesota 
Historical  Society.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  Hennepin 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1970,  human  remains  representing 
12  individuals  were  removed  bom  a 
gravel  pit  at  Lake  Minnetonka, 
Hennepin  County,  MN  and  donated  to 
the  Minnesota  Historical  Society  by  L. 
Studlareck.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  from  Heimepin 
County  have  no  archeological . 
classification  and  cannot  be  associated 
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with  any  present-day  Indian  tribe  or 
group. 

At  an  unknown  date,  hiunan  remains 
representing  two  individuals  were 
removed  from  an  imknown  site  in 
Koochiching  Coimty,  MN  by  unknown 
persons  and  donated  to  the  Minnesota 
Indian  AfEairs  Council.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from 
Koochiching  County  have  no 
archeological  classification  and  caimot 
be  associated  with  any  present-day 
Indian  tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  bom  an  imknown  location  in 
Beltrami  Coimty,  MN  by  unknown 
persons  and  donated  to  the  Minnesota 
Indian  Affairs  Council.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  hiunan  remains  from  Beltrami 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

At  an  unknowm  date,  human  remains 
representing  one  individual  were 
removed  from  an  unknown  location  in 
Blue  Earth  County,  MN  by  unknown 
persons  and  donated  to  the  Minnesota 
Indian  Affairs  Council.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  Blue 
Earth  County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  from  an  unknown  location 
near  Sandy  Lake  in  Aitkin  County,  MN 
by  unknown  persons  and  donated  to  the 
Science  Museiun  of  Minnesota.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  (SMMA  6666) 
from  Aitkin  County  have  no 
archeological  classification  and  cannot 
be  associated  with  any  present-day 
Indian  tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  two  individuals  were 
removed  from  site  21-BK-14,  Becker 
County,  MN  by  unknown  persons  and 
donated  to  the  University  of  Minnesota. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

These  hiunan  remains  from  site  21- 
BK-14  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 


At  an  unknown  date,  human  remains 
representing  two  individuals  were 
removed  from  site  21-ME-3,  Clear  Lake, 
Meeker  County,  MN  by  unknown 
persons  and  donated  to  the  University 
of  Minnesota.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  bova  site  21- 
ME-3  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  frt)m  an  unknown  location 
near  Litchfield,  Meeker  County,  MN  by 
imknown  persons  and  donated  to  the 
University  of  Minnesota.  No  known 
individual  was  identified.  No  associated 
funerarj'  objects  are  present. 

These  human  remains  ttom  Meeker 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1933,  human  remains  representing 
one  individual  were  removed  from  site 
21-OT-3,  Minnesota  Woman  site 
(formerly  Minnesota  Man  site).  Otter 
Tail  County,  MN  during  archeological 
excavations  conducted  by  A.E.  Jenks  of 
the  University  of  Miimesota.  No  known 
individual  was  identified.  The  three 
associated  funerary  objects  include  one 
pendant,  one  "dagger"  and  soil  samples. 

These  human  remains  and  associated 
funerary  objects  are  associated  with  the 
Archaic  Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1933,  human  remains  representing 
three  individuals  were  removed  horn 
site  21-ML-l  the  Brower/ Anderson/ 
Vanderbloom/Kem  site,  Mille  Lacs 
County,  MN  during  archeological 
excavations  conducted  by  A.E.  Jenks  of 
the  University  of  Minnesota.  No  known 
individuals  were  identified.  The  one 
associated  funerary  object  are  samples 
of  ochorous  clay. 

These  human  remains  and  associated 
funerary  object  from  site  21-ML-l  are 
associated  with  the  Malmo  Culture  of 
the  Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

in  1930,  human  remains  representing 
four  individuals  were  removed  from  an 
undesignated  site  in  Otter  Tail  County 
on  the  property  of  O.M.  Carr,  who 
donated  these  remains  to  the  University 
of  Miimesota.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 


These  human  remains  fit>m  Otter  Tail 
County  are  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

m  1931,  human  remains  representing 
nine  individuals  were  removed  from  an 
undesignated  site  along  the  north  bank 
of  the  Minnesota  River  in  Hennepin 
County,  MN  by  D.H.  Nordenson  and 
donated  to  the  University  of  Minnesota. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

These  human  remains  frtim  Hennepin 
County  are  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

m  1934,  human  remams  representing 
33  individuals  were  removed  frtim  site 
21-TR-l,  Round  Mound  site.  Traverse 
County,  MN  during  archeological 
excavations  conducted  by  A.E.  Jenks  of 
the  University  of  Minnesota.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  site  21- 
TR-l  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1934,  human  remains  representing 
five  individuals  were  removed  from  site 
21-TR-2,  Wilson  Mound  site.  Traverse 
County,  MN  during  archeological 
excavations  conducted  by  L.A.  Wilford 
of  the  University  of  Minnesota.  No 
known  individuals  were  identified.  The 
1 7  associated  funerary  objects  include 
shell  pendants,  a  scraper,  columnella 
beads,  four  bone  bracelets,  seyen  bone 
beads,  and  a  shell. 

These  human  remains  from  site  21- 
TR-2  are  associated  with  the  Arvilla 
Complex,  an  archeological  classification 
which  caimot  be  associated  with  any 
present-day  Indian  tribe  or  group. 

In  1934,  human  remains  representing 
one  individual  were  removed  from  site 
21-TR-3,  K  Group  Mound  site,  Traverse 
County,  MN  during  archeological 
excavations  conducted  by  A.E.  Jenks  of 
the  University  of  Minnesota.  No  known 
individual  was  identified.  The  one 
associated  funerary  object  is  a  projectile 
point. 

These  human  remains  and  associated 
funerary  object  from  site  21-TR-3  are 
associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  caimot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1935,  human  remains  representing 
four  individuals  were  removed  from  site 


:  ;i-BS-2,  Schoen  Mound  site,  Mound  il, 

B  g  Stone  County,  MN  during 

i  ifcheological  excavations  conducted  by 

i^E.  Jenks  of  the  University  of 

1  Minnesota.  No  known  individuals  were 

it  entified.  No  associated  funerary 

( I  >jects  are  present. 

These  human  remains  firom  site  21- 
]  I S-2  are  associated  with  the  Woodland 

radition,  a  broad  archeological 

assification  which  cannot  be 

sociated  with  any  present-day  Indian 

be  or  group. 

In  1935,  human  remains  representing 
e  individuals  were  removed  firom 

:e  21-BS-l,  Schoen  Mound  site, 

oimd  i2.  Big  Stone  County,  MN  during 
heological  excavations  conducted  by 
JftlE.  Jenks  of  the  University  of 

innesota.  Nn  known  individuals  werfi 

lentiBed.  The  one  associated  funerary 

iject  is  a  bison  bone. 

These  human  remains  and  associated 

nerary  object  from  site  21-BS-l  are 

sociated  with  the  Woodland 
1  Vadition,  a  broad  archeological 
( llassification  which  cannot  be 
associated  with  any  present-day  Indian 
t  r  be  or  group. 

In  1946,  human  remains  representing 
c  Be  individual  were  removed  from  site 
i  i-BS-4,  Lou  Miller  Mounds  site.  Big 
J  tone  County,  MN  diuing  archeological 
i  xcavations  conducted  by  L.A.  Wilford 
c  f  the  University  of  Minnesota.  No 
1  Bown  individual  was  identified.  The 
1 1/  ro  associated  funerary  objects  are  a 
scraper  and  a  ceramic  vessel. 

[These  human  remains  and  associated 
f  inerary  objects  from  site  21-BS-4  are 
s  ^ociated  with  the  Woodland 
1  'ladition,  a  broad  archeological 
cUBssification  which  cannot  be 

ociated  with  any  present-day  Indian 

ibe  or  group. 

1935,  himian  remains  representing 
e  individuals  were  removed  from 

site  21-BS-5.  Holtz  Mound  site.  Big 

5  tone  County,  MN  during  archeological 

6  n  cavations  conducted  by  A.E.  Jenks  of 
1 1 B  University  of  Minnesota.  No  known 
iidividuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  site  21- 
l  i  >-5  are  associated  with  the  Woodland 
liadition,  a  broad  archeologicfd 
c^^sification  which  cannot  be 

ociated  with  any  present-day  Indian 
or  group. 

1936,  human  remains  representing 
r  individuals  were  removed  from  an 

own  location  in  Polk  Coimty,  MN 
d  donated  to  the  University  of 

esota  by  M.  Nelson.  No  known 
ividuals  were  identified.  No 
ociated  funerary  objects  are  present, 
■'hese  human  remains  from  Polk 
C  ounty  have  no  archeological 
c  II  issification  and  cannot  be  associated 


with  any  present-day  Indian  tribe  or 
group. 

In  1936,  human  remains  representing 
three  individuals  were  removed  from  an 
undesignated  site  on  Big  Split  Hand 
Lake  near  Grand  Rapids,  Itasca  County, 
MN  by  H.P.  Hulin  who  donated  these 
remains  to  the  University  of  Minnesota. 
No  known  individuals  were  identified. 
The  44  associated  funerary  objects  are 
ceramic  sherds. 

These  human  remains  and  associated 
funerary  objects  from  the  site  on  Big 
Split  Hand  Lake  are  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

In  1936,  human  remains  representing 
ten  individuals  were  removed  from  site 
21-KT-l,  Lake  Bronson  site,  Kittson 
County,  MN  during  archeological 
excavations  conducted  by  A.E.  Jenks  of 
the  University  of  Mixmesota.  No  known 
individuals  were  identified.  The  two 
associated  funerary  objects  are  a  ceramic 
vessel  and  a  necklace  of  canine  teeth. 

These  human  remains  from  site  21- 
KT-l  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  oannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1936,  human  remains  representing 
four  individuals  were  removed  from  site 
21-MA-l,  Snake  River  Mounds  site, 
Marshall  Coimty,  MN  during 
archeological  excavations  conducted  by 
A.E.  Jenks  of  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  The  21  associated  funerary 
objects  include  bear  claws,  a  fiat  rocke, 
bone  pins,  stone  tools,  two  pieces  of  flat 
bone,  flakes,  a  projectile  point,  a  clay 
pipe,  and  a  perforated  antler  handle. 

These  human  remains  from  site  21- 
MA-l  are  associated  with  the  Arvilla 
Complex,  an  archeological  classification 
which  cannot  be  associated  with  any 
present-day  Indian  tribe  or  group. 

In  1936,  human  remains  representing 
27  individuals  were  removed  from  site 
21-AK-l,  Malmo  Mounds  site,  Aitkin 
County,  MN  diuing  archeological 
excavations  conducted  by  G.  Ekhom  of 
the  University  of  Minnesota.  No  known 
individuals  were  identified.  The  three 
associated  funerary  objects  include  red 
ochre,  clay  pieces,  and  fragments  of  logs 
surrounding  the  burials. 

These  human  remains  from  site  21- 
AK-l  are  associated  with  the  Middle 
Woodland  Malmo  Culture,  an 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

In  1933,  human  remains  representing 
three  individuals  were  removed  from  an 
unknown  location  near  Hugo, 


Washington  County,  MN  by  P.P. 
Flaskerd  who  donated  these  remains  to 
the  University  pf  Minnesota.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  site 
Washington  County  are  associated  with 
the  Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

In  1936,  human  remains  representing 
two  individuals  were  removed  from  site 
21-BK-14,  Shell  Lake,  near  Ponsford. 
Becker  County,  MN  by  J.W.  Nunn  who 
donated  these  remains  to  the  University 
of  Minnesota.  No  known  individuals 
were  identified.  The  one  associated 
funerary  object  is  a  shell  pendant. 

These  human  remains  and  assctjialttd 
funerary  object  fit)m  site  21-BK-14  have 
no  archeological  classification  and      ^ 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  four  individuals  were 
removed  from  site  21-OT-l,  Peterson 
Mound  Group  site.  Otter  Tail  County, 
MN  by  unknowm  person(s)  and  donated 
to  the  University  of  Minnesota.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  site  21- 
OT-l  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1937,  human  remains  representing 
two  individuals  were  removed  from  site 
21-OT-l,  Peterson  Mound  Group  site. 
Otter  Tail  County,  MN  during 
archeological  excavations  conducted  by 
A.E.  Jenls  of  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  from  site  21- 
OT-l  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1938,  human  remains  representing 
one  individual  were  removed  from  an 
unknown  location  near  Vemdale, 
Wadena  County,  MN  by  a  road  crew  and 
donated  to  the  University  of  Miimesqta 
by  H.G.  Bosland.  No  known  individual 
was  identified.  The  one  associated 
funerary  object  is  a  stemmed  projectile 
point. 

These  human  remains  and  associated 
funerary  object  from  Wadena  County 
have  no  archeological  classification  and 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

In  1938,  human  remains  representing 
13  individuals  were  removed  from  site 
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21-BE-2,  Cambria  site  and  Mounds,  Blue 
Earth  County,  MN  during  archeological 
excavations  conducted  by  L.A.  Wilford 
of  the  University  of  Minnesota.  No 
known  individuals  were  identified.  The 
nine  associated  funerary  objects  include 
flakes,  pottery  sherds,  imlired  clay 
pellets,  a  scraper,  two  notched 
arrowheads,  and  red  ochre. 

These  human  remains  and  associated 
funerary  objects  firom  site  21-BE-2  are 
associated  with  the  Woodland  or 
Mississippian  Traditions,  broad 
archeological  classifications  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

m  1938,  hiunan  remains  representing 
four  individuals  were  removed  from  an 
unknown  location  near  Perham,  Otter 
Tail  Coimty,  MN  and  collected  by  E. 
Weber  who  donated  these  human 
remains  to  the  University  of  Minnesota. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

These  human  remains  firom  Otter  Tail 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1940,  human  remains  representing 
nine  individuals  were  removed  from 
site  21-SL-l,  Pike  Bay  Mound,  St.  Louis 
County,  MN  during  archeological 
excavations  conducted  by  L.A.  Wilford 
of  the  University  of  Minnesota.  No 
known  individuals  were  identified.  The 
six  associated  funerary  objects  include  a 
ceramic  vessel  and  bone  harpoons. 

These  hiunan  remains  and  associated 
funerary  objects  from  site  21-SL-l  are 
associated  with  the  Late  Woodland 
Blackduck  Cultiu«,  an  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1941,  hxunan  remains  representing 
five  individuals  were  removed  from  site 
21-BS-2,  Schoen  Mound  site,  Mound  il, 
Big  Stone  County,  MN  during 
ardieological  excavations  conducted  by 
G.H.  Smith  of  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  The  eight  associated  funerary 
objects  include  dog  skidls,  animal 
bones,  pottery  sherds,  clamshells,  a 
chert  core  and  limestone  fossil, 
groimdstone  hammer,  and  worked  bone. 

These  human  remains  and  associated 
funerary  objects  horn  site  21-BS-2  are 
associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
as'sociated  with  any  present-day  Indian 
tribe  or  group. 

In  1941,  human  remains  representing 
five  individuals  were  removed  from  21- 
BE-2,  Cambria,  Blue  Earth  County,  MN 
during  archeological  excavations 


conducted  by  L.A.  Wilford  of  the 
University  of  Minnesota.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  hiunan  remains  from  site  21- 
BE-2  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1942,  human  remains  representing 
two  individuals  were  removed  from  an 
unknown  location  along  Lake 
Vermillion,  St.  Louis  County,  MN  by  J. 
Peil  and  donated  to  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  from  St.  Louis 
Count}'  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

During  the  1930s,  human  remains 
representing  one  individual  were 
removed  from  an  unknown  location, 
possibly  a  biuial  mound  in  Aitkin 
County,  MN  and  coUected  by  F.  Swain 
who  donated  these  remains  to  the 
University  of  Minnesota.  No  known 
individusds  were  identified.  No 
associated  funerary  objects  are  present. 

These  hiunan  remains  from  Aitkin 
County  have  been  tentatively  associated 
with  the  Archaic  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

In  1944,  human  remains  representing 
one  individual  were  removed  from  site 
21-TO-l,  Sauk  Valley  Man  site,  Todd 
County,  MN  during  archeological 
excavations  conducted  by  H.  Retzek  and 
donated  to  the  University  of  Miimesota. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

These  human  remains  from  site  21- 
TO-l  have  been  tentatively  associated 
with  the  Archaic  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

In  1947,  human  remains  representing 
four  individuals  were  removed  from  an 
unnumbered  site,  the  Prairie  Lake 
Mound  site,  near  Pelican  Rapids,  Otter 
Tail  Coimty,  MN  by  O.  Kopperud  and 
donated  to  the  University  of  Minnesota. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

These  human  remains  from  Otter  Tail 
County  are  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 


In  1947,  human  remains  representing 
one  individual  were  removed  from  site 
21-WA-2,  Michaud  Mounds/Grey  Cloud 
Island  Mounds,  Washington  County, 
MN  during  archeological  excavations 
conducted  by  LJi.  Wilford  of  the 
University  of  Minnesota.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  site  21- 
WA-2  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  vtrith  any  present-day  Indian 
tribe  or  group. 

In  1947,  human  remains  representing 
13  individuals  were  removed  from  site 
21-HE-3,  Halpin  Mounds,  Hennepin 
County,  MN  during  archeological 
excavations  conducted  by  L.A.  Wilford 
of  the  University  of  Minnesota.  No 
known  individuals  were  identified.  The 
three  associated  funerary  objects  are 
projectile  points. 

These  human  remains  firom  site  21- 
HE-3  are  associated  with  the  Woodland 
Tradition,  a  broad  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  ^up. 

In  1947,  human  remains  representing 
five  individuals  were  removed  from  an 
unnumbered  site  at  the  Crow  Lake 
gravel  pit,  Belgrade,  Steams  County, 
MN  by  H.  Retzek  who  donated  these 
remains  to  the  University  of  Minnesota. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

These  human  remains  firom  Steams 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1947,  human  remains  representing 
three  individuals  were  removed  from 
the  Mankato  gravel  pit,  Mankato,  Blue 
Earth  County,  MN  by  F.  Hicks  who 
donated  these  remains  to  the  University 
of  Miimesota.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  from  Blue 
Earth  County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1948,  human  remains  representing 
one  individual  were  removed  from  an 
unnumbered  site  at  the  Davidson  Farm. 
Beardsley,  Big  Stone  County,  MN  by  J. 
Davidson  and  donated  to  the  Unversity 
of  Minnesota.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  firom  Big  Stone 
County  have  no  archeological 
classification  and  cannot  be  associated 
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V  r  th  any  present-day  Indian  tribe  or 
g^oup. 

In  1949,  human  remains  representing 
1 1  o  individuals  were  removed  from  the 
f  1  operty  of  Lamphrey  Gun  Club,  Forest 
lake,  Washington  County,  MN  by  J.A. 
nt)ule  who  donated  these  remains  to  the 
Ojiiversity  of  Minnesota.  No  known 
i|]|dividuals  were  identified.  No 
associated  funerary  objects  are  present, 
^hese  human  remains  from 
ishington  County  have  no 
leological  classification  and  cannot 
i  associated  with  any  present-day 
iian  tribe  or  group. 

In  1949,  human  remains  representing 
fo  individuals  were  removed  from  site 
[-ME-3  on  Clear  Lake,  Meeker  County, 
1  by  H.E.  Wilmot  who  donated  these 
lan  remains  to  the  University  of 
lesota.  No  known  individuals  were 
sntified.  No  associated  funerary 
objects  are  present. 

These  human  remains  &t)m  Meeker 
C  ( lunty  have  no  archeological 
cp  issificatlon  and  cannot  be  associated 

th  any  present-day  Indian  tribe  or 
gt-3up. 

[n  1903,  human  remains  representing 
t  H  o  individuals  were  removed  from  site 
2]  -WL-1,  Femco  Mound  site,  Wilkin 
CJ^Unty,  MN  and  donated  in  1949  by  SE. 
sthews  to  the  University  of 

lesota.  No  known  individuals  were 
sntified.  The  one  associated  funerary 
iject  is  a  partial  ceramic  vessel. 

1940,  human  remains  representing 
I  individuals  were  removed  from  21- 
^j-l,  Femco  Mound  site,  Wilkin 
^unty,  MN  during  archeological 
ekcavations  conducted  by  L.A.  Wilford 
of  jthe  University  of  Miimesota.  No 
known  individuals  were  identified.  The 
one  associated  funerary  object  includes 
as  hell  bead. 

These  human  remains  and  associated 
fwierary  object  from  site  21-WL-l  are 
associated  with  the  Arvilla  Complex,  an 
a^heological  classification  which 
c  i|mot  be  associated  with  any  present- 
Indian  tribe  or  group. 
1949,  hiunan  remains  representing 
I  individuals  were  removed  from 
21-OT-5,  Graham  Lake  site.  Otter 
.  County,  MN  during  archeological 
eicbavations  conducted  by  L.A.  Wilford 
o  'the  University  of  Minnesota.  No 
Dwn  individuals  were  identified.  The 
it  associated  funerary  objects  include 
Ices,  scrapers,  stone  knives,  projetile 
its,  and  a  ceramic  vessel, 
le  human  remains  and  associated 
fi|iierary  objects  bom  site  21-OT-5  are 
aSitociated  with  the  Middle  Woodland 
Midmo  Culture,  an  archeological 
Classification  which  cannot  be 
associated  with  any  present-day  Indian 
ti  i  )e  or  group. 


In  1951,  himian  remains  representing 
seven  individuals  were  removed  from 
site  21-BE-6,  Lewis  Moimds,  Blue  Earth 
County,  MN  during  archeological 
excavations  conducted  by  L.A.  Wilford 
of  the  University  of  Minnesota.  No 
known  individuals  were  identified.  The 
five  associated  funerary  objects  include 
pottery  sherds,  a  biface  base,  a  knife/ 
blade,  and  a  ceramic  vessel. 

The  human  remains  and  associated 
funerary  objects  from  21-BE-6  are 
associated  with  the  Mississippian 
Tradition,  an  archeological 
classification  which  caimot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1952,  human  remains  representing 
two  individuals  were  removed  from  site 
21-ML-l,  Brower/ Anderson/ 
Vanderbloom/Kem  site,  Mille  Lacs 
County,  MN  during  archeologicial 
excavations  conducted  by  L.A.  Wilford 
of  the  University  of  Minnesota.  No 
known  individuals  were  identified.  The 
six  associated  funerary  objects  include 
potsherds,  flakes,  and  burned  red  clay. 

The  himian  remains  and  associated 
funerary  objects  from  site  21-ML-l  are 
associated  with  the  Middle  Woodland, 
an  archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

in  1953,  human  remains  representing 
one  individual  were  removed  from  site 
21-WN-2,  Volkart  Mound  site,  Winona 
County,  MN  during  an  archeological 
excavation  conducted  by  L.A.  Wilford  of 
the  University  of  Minnesota.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

These  human  remains  from  site  21- 
WN-2  are  associated  with  the  Woodland 
Tradition,  an  archeological 
clas_sification  which  caimot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1954,  hiunan  remains  representing 
six  individuals  were  removed  from  site 
21-PO-3,  Pelican  Lake  Gravel  Pit  site. 
Pope  County,  MN  dining  archeological 
excavations  conducted  by  L.A.  Wilford 
of  the  University  of  Miimesota.  No 
known  individuals  were  identified.  The 
nine  associated  funerary  objects  include 
a  side-notched  point,  copper  objects, 
shell  beads,  shell  ornament,  tubular 
pipe,  a  knife,  an  antler  with  beaver 
tooth,  and  red  ochre. 

The  human  remains  and  associated 
funerary  objects  from  site  21-PO-3  are 
associated  with  the  Archaic  Tradition,  a 
broad  archeological  classification  which 
caimot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

in  1955,  human  remains  representing 
three  individuals  were  removed  trom 
site  21-WB-l,  Brostrom  site,  Wabasha 
County,  Mn  during  archeological 


excavations  conducted  by  L.A.  Wilford 
of  the  University  of  Minnesota.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  site  21- 
WB-l  are  associated  with  the  Woodland 
Tradition,  an  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1956,  human  remains  representing 
one  individual  were  removed  from  site 
21-CW-207,  Tip-Top  R2sort  site.  Crow 
Wing  County,  MN  by  A.  Schwantes  who 
donated  these  remains  to  the  University 
of  Minnesota.  No  known  individual  was 
identified.  The  one  associated  funerary 
object  is  a  partial  ceramic  vessel. 

These  human  remains  from  site  21- 
CW-207  are  associated  with  the  Late 
Woodland  Tradition,  an  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1957,  human  remains  representing 
three  individuals  were  removed  from 
site  21-CW-3,  McAloon  Moimd  site. 
Crow  Wing  County,  MN  during 
archeological  excavations  conducted  by 
L.A.  Wilford  of  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  The  one  associated  funerary 
object  are  ceramic  sherds. 

These  human  remains  and  associated 
funerary  object  from  site  21-CW-3  are 
associated  with  the  Woodland 
Tradition,  an  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1957,  human  remains  representing 
six  individuals  were  removed  form  site 
21-SH-2,  Moorhouse  Mound  site, 
Sherburne  County,  MN  during 
archeological  excavations  conducted  by 
L.A.  Wilford  of  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  The  eight  associated  fun  r'rary 
objects  include  worked  bone,  a  sherd,  a 
hammerstone,  fiione,  an  end  scrap sr,  a 
pottery  pipe,  a  rasp  or  stamp,  and  a 
knife. 

These  human  remains  and  associated 
funerary  objects  irom  site  21-SH-2  are 
associated  with  the  Woodland 
Tradition,  an  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1937,  human  remains  representing 
21  individuals  were  removed  from  the 
Morrison  Mound  site  (21-OT-2).  Otter 
Tail  Coimty,  MN  during  excavations 
conducted  by  A.E.  Jenks  of  the 
University  of  Minnesota.  No  known 
individuals  were  identified.  The  one 
associated  funerary  object  is  an  end 
scraper. 
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The  Morrison  Mound  site  is 
associated  with  the  Woodland 
Tradition,  a  broad  archeological 
tradition  which  cannot  be  identified 
with  any  present-day  Indian  tribe  or 
group. 

hi  1987,  human  remains  representing 
three  individuals  from  imspecified 
public  lands  in  Beltrami  Coimty.  MN 
were  donated  to  the  Minnesota  Indian 
Affairs  Council  from  the  Bemidji 
Chamber  of  Commerce.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  frtim  mltrami 
County  date  irom  the  Archaic  period,  an 
archeological  tradition  which  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

In  1958,  human  remains  representing 
one  individual  were  removed  &t>m  an 
unnumbered  site  near  Porter,  Yellow 
Medicine  County,  MN  by  E.  Prenevast 
who  donated  these  remains  to  the 
University  of  Minnesota.  No  known 
individual  was  identified.  The  one 
associated  funerary  object  is  a  projectile 
point. 

The  human  remains  bom  Yellow 
Medicine  Coimty  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1960,  human  remains  representing 
one  individual  were  removed  from  an 
unknown  location  at  Big  Stone  Lake,  Big 
Stone  County,  MN  by  unknown 
person(s)  and  donated  to  the  University 
of  Minnesota.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

The  hiunan  remains  ftom  Big  Stone 
Coimty  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1961,  human  remains  representing 
one  individual  were  removed  from  site 
21-MA-6,  Haarstad  Mound  site, 
Marshall  Coimty,  MN  during  an 
archeological  excavation  conducted  by 
O.E.  Johnson  of  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  The  32  associated  funerary 
objects  include  miscellaneous  material, 
three  claws,  bone  and  bone  fragments, 
bird  bones,  limestone  rock,  antler, 
beaver  incisors,  clay  elbow  pipe,  carbon 
and  material  irom  pipe,  snail  shell 
beads,  tubular  shell  beads,  quartz 
pebbles,  red  and  yellow  ochre,  scrapers, 
flakes,  clamshell,  bone  awls,  soil 
sample,  small  vertebra  and  tooth. 

These  human  remains  and  associated 
funerary  objects  from  site  21-MA-6  are 
associated  with  the  Arvilla  Complex,  an 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 


During  the  1960s,  human  remains 
representing  one  individual  were 
removed  bom  a  highway  construction 
site  and  deposited  at  Central  Jr.  High 
School,  Alexandria,  Douglas  County, 
MN.  During  the  1990s,  these  human 
remains  were  turned  over  to  the 
Minnesota  Indian  Affairs  Council.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  Douglas 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1963,  human  remains  representing 
32  individuals  were  removed  from  site 
21-DL-l,  Hoffman  Mound  site,  Douglas 
County.  MN  duimg  an  archeological 
excavation  conHiirted  by  O.E.  Johnson 
of  the  University  of  Minnesota.  No 
known  individuals  were  identified.  The 
five  associated  funerary  objects  include 
a  projectile  point,  shell,  flakes,  a  sherd, 
and  birch  bark  grave  lining. 

These  human  remains  and  associated 
funerary  objects  from  site  21-DL-l  are 
associated  with  the  Woodland 
Tradition,  an  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1966,  human  remains  representing 
one  individual  were  removed  bova  site 
21-AK-9.  Battle  Island  site,  Aitkin 
County.  MN  by  Mr.  and  Mrs.  E.T.  GroUa 
who  donated  these  remains  to  the 
University  of  Minnesota.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

These  human  remains  from  site  21- 
AK-9  are  associated  with  the  Woodland 
Tradition,  an  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

In  1966,  human  remains  representing 
four  individuals  were  removed  from  site 
21'BE-2,  Cambria  site.  Blue  Earth 
County,  MN  by  W.  Jones  who  donated 
these  remains  to  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  from  site  21- 
BE-2  are  associated  with  the 
Mississippian  Tradition,  an 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

In  1967,  human  remains  representing 
four  individuals  were  removed  bom  site 
21-BS-16  in  Big  Stone  State  Park,  Big 
Stone  County,  MN  by  K.  Sanders  who 
donated  these  remains  to  the  University 
of  Minnesota.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 


The  human  remains  from  site  21-BS- 
16  have  no  archeological  classification 
and  cannot  be  associated  with  any 
present-day  Indian  tribe  or  group. 

In  1971,  human  remains  representing 
one  individual  were  removed  from  site 
21-SL-12,  Cemetery  Island,  St.  Louis 
County,  MN  by  H.W.  McClusky  who 
donated  these  remains  to  the  University 
of  Minnesota.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

The  human  remains  from  site  21-SL- 
12  are  tentatively  associated  with  the 
Woodland  Tradition,  a  broad 
archeological  classification  which 
cannot  be  associated  with  any  present- 
day  Indian  tribe  or  group. 

m  1992,  human  remains  representing 
two  individuals  were  recovered  frtim  a 
gravel  pit  in  Otter  Tail  County,  MN  by 
G.  Goltz  and  J.  Harrison  acting  on  behalf 
of  the  Minnesota  Indian  Affairs  Council. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

These  human  remains  from  Otter  Tail 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

In  1992,  human  remains  representing 
four  individuals  were  recovered  from  a 
bank  of  the  Minnesota  River  across  from 
Murphy's  Landing,  Hennepin  County, 
MN  by  T.  Hein.  B.  O'Connell,  and  S. 
Myster  on  behalf  of  the  Minnesota 
Indian  Affairs  Council.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

These  human  remains  from  Hennepin 
County  have  no  archeological 
classification  and  cannot  be  associated 
with  any  present-day  Indian  tribe  or 
group. 

At  an  unknown  date,  human  remains 
representing  12  individuals  were 
recovered  from  site  21-CA-3,  Pillager 
Mounds,  Cass  County,  MN  by  an 
unidentified  person.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Site  21-CA-3  has  been  identified  only 
as  Woodland,  a  broad  archeological 
tradition  that  cannot  be  identified  with 
any  present-day  Indian  tribe  or  group. 

in  1963,  human  remains  representing 
one  individual  were  removed  from  site 
21-DL-2,  Lake  Carlos  Beach,  Douglas 
County,  MN  during  excavations 
conducted  by  Elden  Johnson  of  the 
University  of  Minnesota.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Site  21-DL-2  has  b«en  identified  as 
Woodland  Tradition,  a  broad 
archeological  tradition  which  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 


Federal  Register /Vol.  64,  No.  152 /Monday,  August  9,  1999 /Notices 


43221 


In  1946,  human  remains  representing 
t  i|ro  individuals  were  removed  from  site 
2  j-NR-2,  the  Habben  Mound  site, 
I  Iprman  County,  MN  during  excavations 
( inducted  by  L.  A.  Wilford  of  the 
1  Jhiversity  of  Minnesota.  No  known 
i  adividuals  were  identified.  No 
{ $sociated  funerary  objects  are  present. 

I  Site  21-NR-2  has  been  identified  as 
J  urvilla  Complex,  a  broad  archeological 
t  rtidition  which  cannot  be  identified 
\  Ath  any  present-day  Indian  tribe  or 
^up. 
In  1946,  human  remains  representing 
individuals  were  removed  from  site 
NR-1,  the  Slininger  Moimd  site, 
rman  County,  MN  during  excavations 
inducted  by  L.A.  Wilford  of  the 
iversity  of  Minnesota.  No  known 
idividiials  were  identified.  No 
odated  funerary  objects  are  present. 
Site  21-NR-l  has  been  identified  as 

11a  Complex,  a  broad  archeological 
dition  which  cannot  be  identified 
th  any  present-day  Indian  tribe  or 
up. 

During  the  1950s,  human  remains 
resenting  one  individual  were 
oved  frt)m  private  property  in  Eden 
airie.  Carver  County,  MN  during 
pping  of  a  well.  In  1992,  Mrs.  Fowler, 
le  property  owner,  transferred  these 
1  timan  remains  to  the  Minnesota  Indian 
J  iffairs  Council.  No  known  individual 
\  lias  identified.  No  associated  funerary 
c  Injects  are  present. 

These  hiunan  remains  from  Carver 
(tbunty  have  no  archeological 
c  1  ossification  and  cannot  be  associated 
\  /  ith  any  present-day  Indian  tribe  or 
^oup. 
At  an  imknown  date,  human  remains 
resenting  one  individual  were 
oved  fit)m  21-SL-9,  Esquagama,  St. 
uis  County,  MN  by  W.D.  Wright  and 
nated  to  the  Minnesota  Indian  Affairs 
imcil  (Hi  35).  No  known  individual 
s  identified.  No  associated  funerary 
jects  are  present. 

Site  21-SL-9  has  been  identified  as  a 
bodland  Tradition  site,  a  broad 
heological  tradition  which  cannot  be 
i|]entified  with  any  present-day  Indian 
be  or  group. 

In  1935,  human  remains  representing 
o  individuals  were  removed  from  site 
2!1-BS-16,  Big  Stone  State  Park,  Big 
£  lone  County,  MN  by  M.  Matthews  and 
li.  Finberg  and  donated  to  the 

I  University  of  Minnesota.  No  known 
i  idividuals  were  identified.  The 
Eilnimum  of  five  associated  funerary 
0  meets  include  bear  skulls,  a  pottery 
merd,  and  carnivore  skulls. 

I  These  hiunan  remains  from  site  21- 
Bi>-16  are  associated  with  the  Woodland 

I I  adition,  a  broad  archeological 
c  I  ossification  which  cannot  be 


associated  with  any  present-day  Indian 
tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
donated  by  an  unknown  person  to  the 
Traverse  County  Historical  Society,  MN 
for  a  display.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

These  human  remains  have  no  further 
dociunentation,  but  are  most  likely  to 
have  come  from  a  site  in  Traverse 
County,  MN. 

In  1948,  human  remains  representing 
seven  individuals  were  removed  from 
site  21-SH-Ol,  Christensen  Mound, 
Sherbiune  County,  MN  during 
archeological  excavations  conducted  by 
L.A.  Wilford  of  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  The  eight  associated  funerary 
objects  includ  a  lithic  tool,  flakes,  a 
projectile  point,  a  pottery  pipe,  bear 
skulls,  and  a  projectile  point  tip. 

In  1995,  these  numan  remains  were 
reburied  under  Minnesota  statute 
307.08.  The  associated  funerary  objects 
were  transferred  to  the  Minnesota 
Indian  Affairs  Council  in  1997-1998  for 
reburial  with  their  human  remains. 
These  hiunan  remains  and  associated 
funerary  objects  from  site  21-SH-Ol  are 
associated  with  the  Woodland 
Tradition,  an  archeological 
classification  which  cannot  be 
associated  with  any  present-day  Indian 
tribe  or  group. 

Based  on  me  above  mentioned 
information,  officials  of  the  Minnesota 
Indian  Affairs  Coimcil  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
1,059  individuals  of  Native  American 
ancestry.  Officials  of  the  Minnesota 
Indian  Affairs  Council  have  also 
determined  that,  pursuant  to  43CFR 
10.2  (d)(2),  the  approximately  306 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  hiunan  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  and  in 
accordance  with  the  recommendations 
of  the  NAGPRA  Review  Committee, 
officials  of  the  Minnesota  Indian  Affairs 
Council  have  determined  that,  pursuant 
to  43  CFR  10.2  (e),  there  is  no 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  any 
present-day  Indian  tribe  or  group;  and 
the  disposition  of  these  Native 
American  hiunan  remains  and 
associated  funerary  objects  will  follow 
Minnesota  Statute  307.08. 

This  notice  has  been  sent  to  officials 
of  Prairie  Island  Community  Council, 


Shakopee  Mdewakanton  Sioux 
Community  of  Minnesota,  Grand 
Portage  Reservation  Business 
Committee,  Fond  du  Lac  Reservation 
Business  Committee,  Nett  Lake 
Reservation  (Bois  Forte)  Tribal  Council, 
Upper  Sioux  Community  of  Minnesota, 
Lower  Sioux  Mdewakanton  Community, 
Mille  Lacs  Band  of  Chippewa  Indians, 
White  Earth  Band  of  Minnesota 
Chippewa,  Leech  Lake  Tribal  Council, 
Minnesota  Chippewa  Tribe,  Red  Lake 
Nation,  Iowa  Tribe  of  Oklahoma,  Iowa 
Tribe  of  Kansas  and  Nebraska,  Ho- 
Chunk  Nation  of  Wisconsin,  Santee 
Sioux  Tribe  of  the  Santee  Reservation  of 
Nebraska,  Sisseton-Wahpeton  Sioux 
Tribe  of  the  Lake  Traverse  Reservation, 
Yankton  Sioux  Tribe  of  South  Dakota, 
Chippewa-Cree  Indians  of  the  Rocky 
Boy's  Reservation,  Turtle  Mountain 
Band  of  Chippewa  Indians,  Assinaboine 
and  Sioux  Tribes  of  the  Fort  Peck 
Reservation  and  Wiimebago  Tribe  of 
Nebraska,  and  the  non-Federally 
recognized  Indian  groups  the  Mendota 
Mdewakanton  Dakota  Community  and 
the  Kah-Bay-Kah-Nong  (Warroad 
Chippewa).  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  James  L.  (Jim)  Jones, 
Cultural  Resource  Specialist,  Minnesota 
Indian  Affairs  Council,  1819  Bemidji 
Ave.  Bemidji,  MN  56601;  telephone: 
(218)  755-3825,  before  September  8, 
1999.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Prairie  Island  Community 
Council,  Shakopee  Mdewakanton  Sioux 
Community  of  Minnesota,  Grand 
Portage  Reservation  Business 
Committee,  Fond  du  Lac  Reservation 
Business  Committee,  Nett  Lake 
Reservation  (Bois  Forte)  Tribal  Council, 
Upper  Sioux  Community  of  Minnesota, 
Lower  Sioux  Mdewakanton  Community, 
Mille  Lacs  Band  of  Chippewa  Indians, 
White  Earth  Band  of  Minnesota 
Chippewa,  Leech  Lake  Tribal  Council. 
Minnesota  Chippewa  Tribe,  Red  Lake 
Nation,  Iowa  Tribe  of  Oklahoma,  Iowa 
Tribe  of  Kansas  and  Nebraska,  Ho- 
Chunk  Nation  of  Wisconsin,  Santee 
Sioux  Tribe  of  the  Santee  Reservation  of 
Nebraska,  Sisseton-Wahpeton  Sioux 
Tribe  of  the  Lake  Traverse  Reservation, 
Yankton  Sioux  Tribe  of  South  Dakota, 
Chippewa-Cree  Indians  of  the  Rocky. 
Boy's  Reservation,  Turtle  Mountain 
Band  of  Chippewa  Indians,  Assinaboine 
and  Sioux  Tribes  of  the  Fort  Peck 
Reservation  and  Winnebago  Tribe  of 
Nebraska,  and  the  non-Federally 
recognized  Indian  groups  the  Mendota 
Mdewakanton  Dakota  Community  and 
the  Kah-Bay-Kah-Nong  (Warroad 
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Chippewa)  may  begin  after  that  date  if 

no  additional  claimants  come  forward. 

Dated:  August  2. 1999. 

Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

(FR  Doc.  99-20369  Filed  8-6-99;  8:45  am] 

MLUNQ  COOE  4310-70-F 

DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Swvioe 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remaine  and 
Aaeodated  Funerary  Objecta  from 
North  Carolina  in  the  Poaaeealon  of 
the  Unlverelty  of  North  Carolina  at 
ChafMl  HUl,  Chapel  Hill,  NC 

agency:  National  Parl^  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funmary  objects 
from  North  Carolina  in  the  possession  of 
the  University  of  North  Carolina  at 
Chapel  Hill,  Chapel  Hill,  NC. 

A  detailed  assessment  of  the  hiunan 
remains  was  made  by  Research 
Laboratories  of  Archaeology,  University 
of  North  Carolina  at  Chapel  Hill 
professional  staff  in  consultation  with 
representatives  of  the  Eastern  Band  of 
Cherol^ee  Indians,  the  Cherolcee  Nation 
of  Oldahoma,  and  the  United 
Keetoowah  Band  of  Cheroliee  Indians. 

In  1880,  hiunan  remains  representing 
two  individuals  from  the  Peachtree 
Mound  site  (3lCel),  Cheroliee  Coimty, 
NC  were  excavated  by  B.D.  McCombs 
for  Mann  S.  Valentine  of  Richmond,  VA. 
In  1969,  these  human  remains  were 
transferred  from  the  Valentine  Museum 
in  Richmond,  VA  to  the  Research 
Laboratories  of  Archaeology,  UNC- 
Chapel  Hill.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  the  archeological  context, 
these  individuals  have  been  identified 
as  Native  American.  Artifacts  recovered 
at  the  Peachtree  Mound  site  are 
attributed  to  the  Qualla  phase  which  has 
been  identified  with  both  the 
protohistoric  and  historic  Cherokee  in 
western  North  Carolina. 

In  1964,  human  remains  representing 
a  minimum  of  one  individual  from  the 
Townson  site  (3lCel5),  Cherokee 
Coimty,  NC  were  recovered  during 
excavations  conducted  by  UNC-Chapel 
Hill  archeologists.  No  Imown  individual 


was  identified.  No  associated  fwierary 
objects  are  present. 

Based  on  historical  documents  and 
archeological  evidence,  the  Townson 
site  has  been  tentatively  identified  as  a 
Cherokee  village  burned  by  the 
Rutherford  expedition  in  1776.  These 
human  remains  were  found  within  the 
remains  of  a  burned  house  at  the  site. 
Artifacts  recovered  at  the  Townson  site 
have  been  attributed  to  the  Qualla  phase 
which  has  been  identified  with  both  the 
protohistoric  and  historic  Cherokee  in 
western  North  Carolina.   • 

Ehuing  the  early  1880s,  human 
remains  representing  seven  individuals 
from  the  CuUowhee  Mound  (31Jk2), 
Jackson  County,  NC  were  excavated  by 
G.G.  Valentine  and  E.P.  Valentine  for 
Mann  S.  Valentine  of  Richmond,  VA.  In 
1969,  these  human  remains  were 
transferred  from  the  Valentine  Museum 
to  the  Research  Laboratories  of 
Archaeology,  UNC-Chapel  Hill.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1966,  human  remains  representing 
at  least  one  individual  frt>m  the 
Cullowhee  Mound  (31Jk2),  Jackson 
County.  NC  were  recovered  by  UNC- 
Chapel  Hill  archeologists  while 
conducting  salvage  excavations  during  a 
building  construction  project.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  were 
present. 

Based  on  archeological  context,  these 
individuals  have  been  identified  as 
Native  American.  Artifacts  recovered  at 
the  Cullowhee  Mound  have  been 
attributed  to  the  Qualla  phase  which  has 
been  identified  with  both  the 
protohistoric  and  historic  Cherokee  in 
western  North  Carolina. 

In  1961,  human  remains  representing 
one  individual  from  the  Nikwasi  Mound 
(3lMa2),  Macon  Coimty,  NC  were  given 
to  UNC-Chapel  Hill  archeologists.  These 
remains  had  been  found  in  a  previously 
dug  drainage  ditch  near  the  mound.  No 
known  individual  was  identified.  No 
£issociated  funerary  objects  are  present. 

Based  on  archeological  context,  this 
individual  has  been  identified  as  Native 
American.  Artifacts  recovered  at  the 
Nikwasi  Mound  site  have  been 
attributed  to  the  Qualla  phase  which  has 
been  identified  with  both  the 
protohistoric  and  historic  Cherokee  in 
western  North  Carolina. 

Between  1965  and  1971.  human 
remains  representing  87  individuals 
from  the  Coweeta  Creek  site  {3lMa34), 
Macon  County.  NC  were  recovered 
during  excavations  conducted  by  UNC- 
Chapel  Hill  archeologists.  No  known 
individuals  were  identified.  The  391 
associated  funerary  objects  include  shell 
ornaments,  shell  and  glass  beads,  stone 


and  clay  pipes,  stone  disks  and  celts, 
objects  of  worked  animal  bone,  and  a 
clay  pot. 

Based  on  the  archeological  context 
and  funerary  objects,  these  individuals 
have  been  identified  as  Native 
American.  Artifacts  recovered  at  the 
Coweeta  Creek  site  have  been  attributed 
to  the  Qualla  phase  which  has  been 
identified  with  both  the  protohistoric 
and  historic  Cherokee  in  western  North 
Carolina. 

In  1882,  human  remains  representing 
five  individuals  from  the  Nununyi 
Mound  (3lSw3)  in  Swain  County.  NC 
were  excavated  by  E.P.  Valentine  for 
Mann  S.  Valentine  of  Richmond.  VA.  In 
1969.  these  human  remains  were 
transferred  from  the  Valentine  Museum 
in  Richmond,  VA  to  the  Research 
Laboratories  of  Archaeology,  UNC- 
Chapel  Hill.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  the  archeological  context, 
these  individuals  have  been  identified 
as  Native  American.  Artifacts  recovered 
at  the  Nununyi  Mound  have  been 
attributed  to  Uie  Qualla  phase  which  has 
been  identified  with  both  the 
protohistoric  and  historic  Cherokee  in 
western  North  Carolina. 

In  1883.  human  remains  representing 
one  individual  bom  the  Birdtown 
Mound  (3lSw7),  Swain  County,  NC 
were  excavated  by  E.P.  Valentine  for 
Mann  S.  Valentine  of  Richmond.  VA.  In 
1969,  these  human  remains  were 
transferred  from  the  Valentine  Museum 
in  Richmond,  VA  to  the  Research 
Laboratories  of  Archaeology,  UNC- 
Chapel  Hill.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  the  archeological  context, 
this  individual  has  been  identified  as 
Native  American.  Artifacts  recovered  at 
the  Birdtown  Mound  have  been 
attributed  to  the  Qualla  phase  which  has 
been  identified  with  both  the 
protohistoric  and  historic  Cherokee  in 
western  North  Carolina. 

Between  1966  and  1985,  human 
remains  representing  58  individuals 
from  the  Warren  Wilson  site  (3lBn29). 
Buncombe  County,  NC  were  recovered 
during  excavations  conducted  by  UNC- 
Chapel  Hill  archeologists  and  Warren 
Wilson  College  students.  No  known 
individuals  were  identified.  The  1.034 
associated  funerary  objects  include  shell 
ornaments,  shell  beads,  cut  mica 
ornaments,  and  objects  of  worked 
animal  bone. 

Based  on  the  archeological  context 
and  funerary  objects,  these  individuals 
have  been  identified  as  Native 
American.  Artifacts  recovered  at  the 
Warren  Wilson  site  have  been  attributed 
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td  he  Pisgah  phase  (A.D.  1000-1450). 
vvtiich  has  been  identified  as  likely 
ai  1  :estral  to  the  Qualla  phase  and 
pi  I  >tohistoric  and  historic  Cherokee. 

:  n  1964,  human  remains  representing 
oi  I  i  individual  £rom  site  3lCy42  in  Clay 
C  3  unty,  NC  were  recovered  in  a  test 
e:  a  :avation  during  a  county-wide 
ai(  heological  survey  conducted  by 
U^IC-Chapel  Hill  archeologists.  No 
k^  3wn  individual  was  identified.  The 
4^  5  associated  funerary  objects  include 
sl^0ll  beads,  nine  fragments  of  a  shell 

^per,  and  a  shell  ornament. 

Based  on  the  archeological  context 

ID  funerary  objects,  this  individual  has 

en  identified  as  Native  American, 
facts  recovered  at  site  3lCy42  have 
n  attributed  to  the  early  Qualla  phase 
ich  has  been  identified  as  likely 
ancestral  to  protohistoric  and  historic 
rokee. 

1965  and  1966,  hiunan  remains 
resenting  nine  individuals  from  the 
den  Creek  Mound  No.  2  (3lHw2) 

re  recovered  during  excavations 
conducted  by  UNC-Chapel  Hill 
archeologists.  No  known  individuals 
wtere  identified.  The  50  associated 
funerary  objects  include  a  shell 
omament,  shell  beads,  and  two  pieces  of 
CO  >per. 

iased  on  the  archeological  context 
a]  id  funerary  objects,  these  individuals 
h  lye  been  identified  as  Native 
A  rherican.  Associated  artifacts  indicate 
tq^t  the  Garden  Creek  Mound  No.  2  was 

urial  location  dating  to  the  Pisgah 
e  (A.D.  1000-1450),  which  has  been 

l^ntified  as  likely  ancestral  to  the 
alia  phase  and  to  protohistoric  and 

$toric  Cherokee. 

I  Between  1879  and  1883.  human 
remains  representing  ten  individuals 
frcim  unknown  site(s)  in  Haywood 
Cpunty  or  Swain  County,  NC  were 
e::^vated  by  A.J.  Osborne  or  E.P. 
V  aentine  for  Mann  S.  Valentine  of 
R  chmond,  VA.  While  the  exact " 
legations  of  these  burials  are  unknown, 
tl  (ly  probably  came  from  one  or  more  of 
tl  1 1  following  sites:  Garden  Creek 
W.  t  lund  No.  2  (3lHw2),  Kituwah  Mound 
(3  iSw2),  or  Karr  Mound.  In  1969,  these 
hi  jtnan  remains  were  transferred  from 
tl:  ^  Valentine  Museum,  Richmond,  VA 
tc  the  Research  Laboratories  of 
Akhaeology,  UNC-Chapel  Hill.  No 
ki  ibwn  individuals  were  identified.  No 
a!  Related  funerary  objects  are  present. 

Based  on  the  condition  of  the  remains 
aji  1  their  probable  burial  locations, 
tldse  individuals  have  been  identified 
a!  Native  American.  The  preponderance 
ol  ihe  evidence  indicates  these  remains 
aM  attributable  to  either  the  Pisgah 
ptmse  (A.D.  1000-1450)  or  the  Qualla 
p.  I  ise  (after  A.D.  1450),  both  earlier 
01 1  tural  groups  which  have  been 


identified  as  likely  ancestral  to  the 
historic  Cherokee. 

Between  1965  and  1967,  human 
remains  representing  26  individuals 
from  the  Garden  Creek  Mound  No.  1 
(3lHwl)  in  Haywood  County,  NC  were 
recovered  during  excavations  conducted 
by  UNC-Chapel  Hill  archeologists.  No 
known  individuals  were  identified.  The 
738  associated  funerary  objects  include 
shell  ornaments,  shell  beads,  shell 
dipper  fragments,  stone  dis^,  and  stone 
celts. 

Based  on  the  archeological  context 
and  funerary  objects,  these  individuals 
have  been  identified  as  Native 
American.  Associated  artifacts  indicate 
that  the  Garden  Creek  Mound  No.  1  was 
a  burial  location  dating  to  the  Pisgah 
phase  (A.D.  1000-1450).  which  has  been 
identified  as  likely  ancestral  to  the 
Qualla  phase  and  to  protohistoric  and 
historic  Cherokee. 

In  1964.  human  remains  representing 
two  individuals  from  the  Men's 
Dormitory  site  {31Jkl29)  in  Jackson 
County,  NC  were  donated  to  the 
Research  Laboratories  of  Archaeology, 
UNC-Chapel  Hill  by  officials  at  Western 
Carolina  University  following  their 
recovery  during  a  construction  project 
on  the  WCU  campus.  No  known 
individuals  were  identified.  The  one 
associated  funerary  object  is  a  clay  pot. 

Based  on  the  archeological  context 
and  funerary  object,  these  individuals 
have  been  identified  as  Native 
American.  The  associated  artifact 
indicates  that  these  burials  date  to  the 
Pisgah  phase  (A.D.  1000-1450),  which 
has  been  identified  as  ancestral  to  the 
Qualla  phase  and  to  protohistoric  and 
historic  Cherokee. 

Based  on  the  above  mentioned 
information,  ofRcials  of  the  University 
of  North  Carolina  at  Chapel  Hill  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  himian  remains  listed 
above  represent  the  physical  remains  of 
211  individuals  of  Native  American 
ancestry.  Officials  of  the  University  of 
North  Carolina  at  Chapel  Hill  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  2,689  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
University  of  North  Carolina  at  Chapel 
Hill  have  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  hiunan  remains  and 
associated  funerary  objects  and  the 
Eastern  Band  of  Cherokee  Indians,  the 
Cherokee  Nation  of  Oklahoma,  and  the 


United  Keetoowah  Band  of  Cherokee 
Indians. 

This  notice  has  been  sent  to  officials 
of  the  Eastern  Band  of  Cherokee  Indians, 
the  Cherokee  Nation  of  Oklahoma,  and 
the  United  Keetoowah  Band  of  Cherokee 
Indians.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Vincas  P.  Steponaitis. 
Director,  Research  Laboratories  of 
Archaeology,  University  of  North 
Carolina  at  Chapel  Hill.  Chapel  Hill.  NC 
27599-3120;  telephone:  (919)  962-6574. 
before  September  8, 1999.  Repatriation 
of  the  human  remains  and  associated 
funerary  objects  to  the  Eastern  Band  of 
Cherokee  Indians,  the  Cherokee  Nation 
of  Oklahoma,  and  the  United 
Keetoowah  Band  of  Cherokee  Indians 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  August  3. 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  99-20370  Filed  8-6-99;  8:45  amj 
nUING  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

CALFED  Bay-Delta  Program,  California 

agency:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  public  hearings  for  the 
Draft  Programmatic  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/EIR). 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  (as 
amended)  and  the  California 
Environmental  Quality  Act,  the  Bureau 
of  Reclamation,  Fish  and  Wildlife 
Service,  National  Marine  Fisheries 
Service,  Environmental  Protection 
Agency,  Natural  Resources  Conservation 
Service,  Army  Corps  of  Engineers,  and 
the  California  Resources  Agency,  as  co- 
lead  agencies,  have  prepared  a  Draft 
EIS/EIR  for  the  CALFED  Bay-Delta 
Program.  A  notice  of  availability 
appeared  in  the  Federal  Register  (64  FR 
34677-34678,  June  28, 1999).  This 
notice  stated  that  additional  information 
would  be  provided  on  the  specific 
locations  and  times  for  public  hearings. 
All  hearings  will  start  at  6  p.m.,  with  a 
1-hour  question  and  answer  period,  and 
the  formal  hearing  will  start  at  7  p.m. 

DATES:  See  Supplementary  Information 
section  for  hearing  dates. 
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ADDRESSES:  See  Supplementary 
Information  section  for  hearing 
locations. 

FOR  FURTHER  Itf^milATiaN  CONTACT:  For 
further  information  regarding  the  public 
hearings,  contact  Mr.  Rick  Breitenbach, 
CALFED  Bay-Delta  Program,  1416  Ninth 
Street,  Suite  1155,  Sacramento  CA 
95814;  telephone  (800)  900-3587. 
SUPPLEMENTARY  INFORMATK>N:  The  dates 
and  addresses  for  the  public  hearings 
are: 

•  Wednesday,  August  18, 1999,  at  6 
p.m.,  University  of  California 
Cooperative  Extension,  South  Wilson 
Way.  Stockton  CA. 

•  Thursday,  August  19, 1999,  at  6 
p.m..  City  Council  Chambers,  300  North 
D  Street,  San  Bernardino  CA. 

•  Tuesday,  August  24, 1999,  at  6 
p.m.,  Huntington  Park  Family  Center, 
3355  E.  Gage  Avenue,  Huntington  Park 
CA. 

•  Wednesday,  August  25, 1999,  at  6 
p.m..  Rodeo  Inn,  808  North  Main  Street, 
Salinas  CA. 

•  Thursday,  August  26, 1999,  at  6 
p.m.,  Preservation  Park,  Nile  Hall,  1233 
Preservation  Park  Way,  Oakland  CA. 

•  Tuesday,  August  31, 1999,  at  6 
p.m..  Holiday  Inn.  Magnolia  Room,  303 
East  Cordoba  Street,  Pasadena  CA. 

•  Wednesday,  September  1, 1999,  at  6 
p.m.,  Ruben  H.  Fleet  Science  Center, 
Balboa  Park.  1875  El  Prado.  San  Diego 
CA. 

•  Thursday.  September  2. 1999.  at  6 
p.m.,  Westin  Southcoast  Plaza  Hotel. 
1400  Bristol  Street.  Costa  Mesa  CA. 

•  Tuesday.  September  7, 1999.  at  6 
p.m..  San  Jose  Unified  School  District 
Board  Room.  855  Lenzen  Avenue.  San 
JoseCA. 

•  Wednesday.  September  8, 1999,  at  6 
p.m.,  Rodriguez  Community  Center 
Theater,  213  F  Street,  Antioch  CA. 

•  Thursday.  September  9, 1999.  at  6 
p.m..  Biubank  Center  for  the  Arts, 
Merlot  Theater,  50  Mark  West  Springs 
Road,  Santa  Rosa  CA. 

•  Tuesday,  September  14, 1999,  at  6 
p.m.,  Visalia  Convention  Center,  San 
Joaquin  Room,  303  E.  Acequia,  Visalia 
CA. 

•  Wednesday,  September  15, 1999,  at 
6  p.m.,  Commimity  Center,  545 
Vallombrosa  Avenue,  Chico  CA. 

•  Tuesday,  September  21, 1999.  at  6 
p.m..  Doubletree  Hotel.  Sierra  Room. 
1830  Hilltop  Drive.  Redding  CA. 

•  Wednesday.  September  22. 1999.  at 
6  p.m..  Convention  Center,  Room  203  , 
1030  15th  Street,  Sacramento  CA. 

Dated:  luiy  30, 1999. 
Kira  C.  Rodgns. 

Acting  Regional  Director.  Mid-Pacific  Region, 
Bureau  of  Reclamation. 
(FR  Doc.  99-20386  Filed  8-6-99;  8:45  am) 
MUMQ  CODE  4310-M.* 


DEPARTMENT  OF  JUSTICE 

Notice  of  Coneent  Decree*  in 
Compreheneive  Environmental 
Reaponae,  Compenaation  and  Uabiiity 
Act  Action 

Notice  is  hereby  given  that  two 
consent  decrees  in  United  States  et  al. 
V.  ALCOA  et  al..  Civil  Action  No.  89- 
7421,  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania  on  July  26, 1999. 

On  October  16, 1989,  the  United 
States  filed  a  complaint  against  18 
generator  and  owner/operator 
defendants  imder  section  108(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  42  U.S.C.  9607(a),  for 
response  costs  incurred  and  to  be 
inciuxed  by  the  United  States  at  the 
Moyer  Landfill  Superfund  Site  in 
CoUegeville,  Pennsylvania  (the  "Site"). 
The  Commonwealth  of  Pennsylvania 
joined  the  action  as  plaintiff  seeking 
reimbursement  of  its  response  costs 
inciured  and  to  be  incurred  at  the  Site. 
The  proposed  consent  decree  resolves 
the  liability  of  the  City  of  Philadelphia 
and  three  agencies  of  the 
Commonwealth  of  Pennsylvania,  subject 
to  reopeners  for  new  information  and 
new  site  conditions.  The  City  of 
Philadelphia  agrees  to  pay  $4  million  in 
reimbursement  of  response  costs  at  the 
Site.  The  Commonwealth  of 
Pennsylvania  agencies  agree  to  pay  a 
total  of  $639,347  in  reimbursement  of 
response  costs  at  the  Site  and  to 
contribute  approximately  $112,000    , 
worth  of  operation  and  maintenance 
activities  at  the  Site. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  Consent  Decrees  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  PO  Box 
7611.  Ben  Franklin  Station.  Washington. 
DC  20044  and  refer  to  United  States  et 
al.  V.  ALCOA  et  al.,  DOJ  No.  90-11-3- 
145.  Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA. 

Copies  of  the  proposed  Consent 
Decrees  may  be  examined  at  the  Office 
of  the  United  States  Attorney,  Eastern 
District  of  Pennsylvania,  615  Chestnut 
Street,  Suite  1250,  Philadelphia,  PA 
19106;  the  Region  m  Office  of  the 
Environmental  Protection  Agency.  1650 
Arch  Street.  Philadelphia,  Pennsylvania 
19103;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW,  3rd  Floor. 
Washington.  DC  20005  (202)  624-0892. 


Copies  of  the  Consent  Decree  may  also 
be  examined  and  obtained  by  mail  at  the 
Consent  Decree  Library,  1120  G  Street. 
NW,  3rd  Floor,  Washington,  DC  20005 
(202-624-0892).  When  requesting 
copies  by  mail,  please  enclose  a  check 
in  the  amount  of  $6.00  for  the  City  of 
Philadelphia  consent  decree  and  a 
check  in  the  amount  of  $7.00  for  the 
Commonwealth  agencies  consent  decree 
(twenty-five  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Ubrary." 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
Department  of  Justice. 

(FR  Doc.  99-20160  Filed  8-6-99;  8:45  am) 

BNJJNQ  CODE  4410-1S-II 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminiatration 

importation  of  Controlled  Subatancea; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bidk  manufactiuer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issiiing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  25, 1999,  ISP 
Freetown  Fine  Chemicals,  Lie.  238 
South  Main  Street.  Assonct. 
Massachusetts  02702,  made  application 
to  the  Drug  Enforcement  Administration 
to  be  registered  as  an  importer  of  2,5- 
dimethoxyamphetamine  (7396),  a  basic 
class  of  controlled  substance  listed 
Schedule  I. 

The  firm  plans  to  import  2.5- 
dimethoxyamphetamine  for  the 
manufactiue  of  a  photographic  dye. 

Any  manufactiirer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
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inli  [uintuplicate,  to  the  Deputy  Assistant 
Ad  ninistrator,  Office  of  Diversion 
C(  I]  itrol ,  Drug  Enforcement 
AiUninistration,  United  States . 
Dd^artment  of  Justice,  Washington,  D.C. 
2C337,  Attention:  DEA  Federal  Register 
R(  presentative  (CCR),  and  must  be  filed 
nc  later  than  September  8, 1999. 

his  procedure  is  to  be  conducted 
siiiiultaneously  with  and  independent 
of  ithe  procedures  described  in  21  CFR 
13(^1. 34{b),  (c).  (d),  (e),  and  (f).  As  noted 
in  t  previous  notice  at  40  FR  43745-46 
(Saiptember  23, 1975),  all  applicants  for 
re;  ^stration  to  import  basic  classes  of 
aqy  controlled  substances  in  Schedule  I 
on  II  are  and  will  continue  to  be  required 
to  iemonstrate  to  the  Deputy  Assistant 
A(  uninistrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
A(  lininistration  that  the  requirements 
forisuch  registration  piusuant  to  21 
U.^.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a).  (b),  (c),  (d),  (e),  and  (f) 

satisfied. 

ted:  July  28. 1999. 
H.  King, 
uty  Assistant  Administrator,  Office  of 
>rsion  Control,  Drug  Enforcement 
'Ministration. 
Doc.  99-20435  Filed  8-6-99;  8:45  am) 

ING  CODE  441(M»-M 


>ARTMENT  OF  JUSTICE 


Diipg  Enforcement  Administration 

I 
importer  of  Controlled  SulMtances; 
N^lce  of  Registration 


I 


)y  Notice  dated  May  12, 1999,  and 
Mished  in  the  Federal  Register  on 
25, 1999,  (64  FR  28215),  Research 
;le  Institute,  Kenneth  H.  Davis,  Jr., 
lann  Building,  East  Institute  Drive, 
Box  12194,  Research  Triangle  Park, 
Nbfth  Carolina  27709,  made  application 
b)  ^newal  to  the  Drug  Enforcement 
A(  ikninistration  (DEA)  to  be  registered  as 
an  importer  of  the  basic  classes  of 
coiitrolled  substances  listed  below: 


Muiihuana(7360) 
Cq^aine  (9041)  .... 


Drug 


Schedule 


the  firm  plans  to  import  small 
qi  Entities  of  the  listed  controlled 
substances  for  the  National  Institute  of 
Di  lig  Abuse  and  other  clients. 

t'  lo  comments  or  objections  have  been 
received.  DEA  has  considered  the 
faciors  in  Title  21,  United  States  Code, 
ion  823(a)  and  determined  that  the 
stration  of  Research  Triangle 

_itute  to  import  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States  - 


obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
investigated  Research  Triangle  Institute 
on  a  regular  basis  to  ensiu^  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  July  26, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  99-20437  Filed  8-6-99;  8:45  am] 

BHXING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  May  14, 1999,  and 
published  in  the  Federal  Register  on 
May  25, 1999  (64  FR  28215),  Sigma 
Chemical  Company,  Subsidiary  of 
Sigma-Aldrich  Company,  3500  Dekalb 
Street,  St.  Louis,  Missouri  63118,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Cathinone  (1235) 

1 

Methcattiinone  (1237) 

1 

Methaqualone  (2565) 

1 

Ibogaine  (7260)  

1 

Lysergic  acid  diettiylamide 

1 

(7315). 

Tetrahydrocannabinots  (7370) .... 

1 

Mescaline  7381)  

1 

4-Bromo-2,5- 

1 

dimethoxyamphetamine  (7391). 

- 

3,4-Mettiylenedioxyamphetamine 

1 

(7400). 

3,4-Mettiylenedioxy-N- 

1 

ettiylamphetamine  (7404). 

3.4- 

1 

Mettiytenedioxymethampheta- 

mine  (7405). 

4-Methoxyamphetamine  (7411) .. 

1 

Psilocyn  (7438) 

i 

Heroin  (9200) 

1 

Drug 

Nonnorphine  (9313)  

Etonitazene  (9624)  

Amphetamine  (1100)  

Methamphetamine  (1105)  

Methylphenidate  (1724) 

Amobarbital  (2125)  

Pentobarbital  (2270)- 

Secobarbital  (2315)  „ 

Phencyclidine  (7471) 

Cocaine  (9041)  

Codeine  (9050) 

Oxycodone  (9143)  

Hydromorphone  (9150) 

Benzoylecgonine  (9180) 

Ethylmorphine  (9190)  

Hydrocodone  (9193) 

Levorphanol  (9220)  „,..... 

Meperidine  (9230)  

Methadone  (9250)  

Dextropropoxyphene,  bulk  (nof>- 
dosage  forms)  (9273). 

Morphine  (9300) 

Thebaine  (9333)  

Opium  powdered  (9639)  .„ 

Oxymorphone  (9652) 

Fentanyl  (9801)  


Schedule 


The  firm  plans  to  repackage  and  offer 
as  pure  standards  controlled  substances 
in  small  milligram  quantities  for  drug 
testing  and  analysis. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Sigma  Chemical 
Company  to  import  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971.  at  this  time.  DEA  has 
investigated  Sigma  Chemical  Company 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consisteilt  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1311.42,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  )uly  26. 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 
(FR  Doc.  99-20436  Filed  8-6-99;  8:45  am] 

BHXING  CODE  4401 -0»-M 


43226 


Federal  Regigter/Vol.  64,  No.  152 /Monday.  August  9,  1999 /Notices 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

PropoMd  Collection;  Comment 


AGENCY:  Employment  and  Training 
Administration,  DOL. 
ACTXM:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwurk  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
coUection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  commrats 
concerning  the  proposed  octension  of 
the  ETA  204,  Experience  Rating  Report. 
A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
0ATE8:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
October  8, 1999. 

ADDRESSES:  Edward  M.  Dullaghan, 
Unemployment  Insurance  Sravice, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  S4231,  200  Constitution 
Ave.  N.W.,  Washii^on,  DC,  20210; 
Telephone  number  (202)  219-5312 
(This  is  not  a  toll-free  niunber);  fax  (202) 
219-8506. 
SUPPLEMENTARY  MFORMATION: 

LBackgroniMl 

The  data  submitted  annually  on  the 
ETA  204  report  enables  the  Employment 
and  Training  Administration  to  project 
revenues  for  the  Unemployment 
Insurance  program  on  a  State  by  State 
basis  and  to  measure  the  variations  in 
assigned  contribution  rates  which  result 
from  different  experience  rating 
systems.  Used  in  conjunction  with  other 
data,  the  ETA  204  assists  in  determining 
the  effects  of  certain  factors  (e.g., 
seasonality,  stabilization,  expansion,  or 
contraction  in  employment,  etc.)  on  the 
unemployment  experience  of  various 


groups  of  employers.  The  data  also 
provide  an  early  signal  for  potential 
solvency  problems,  are  useful  in 
analyzing  foctors  which  give  rise  to 
these  potential  problems  and  permit  an 
evaluation  of  the  efiiectiveness  of  the 
various  approaches  available  to  correct 
the  detected  problems.  Further,  the  data 
are  the  basis  for  determining  the 
Experience  Rating  Index;  the  index 
allows  for  the  evaluation  of  the  extent 
to  which  benefits  in  States  are 
effectively  charged,  noncharged,  and 
ineffectively  charged. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  CuRMit  Actions 

The  extension  of  the  Experience 
Rating  Report  will  allow  for  the 
continued  calculation  of  the  Experience 
Rating  Index  and  to  continue  experience 
rating  analysis  and  research  on  a 
national,  regional  or  state  level. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Experience  Rating  Report. 

OMB  Number  1205-0164. 

Affected  Public:  State  Government. 

Cite/Reference/Fonn/etc:  ETA  204. 

Frequency:  Annually. 

Total  Responses:  53. 

Average  Time  per  Response:  15 
minutes. 

Estimated  Total  Burden  Hours:  14. 

Total  Burden  Cost  (operating/ 
maintaining):  $350. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 


collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  August  3. 1999. 
Grace  A.  Kilbane. 

Director,  Unemployment  Insurance  Service, 
Employment  and  Training  Administration. 
(FR  Doc.  99-20405  Filed  e-«-99;  8:45  am] 
BMJJNQ  CODE  4S10-30-P 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Admlnietration 

Advieory  Committee  on  Conatructlon 
Safely  and  Health;  Notice  of  Open 
Meeting 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  will  meet  September  2  and  3. 
1999.  at  the  Frances  Perkins  Department 
of  Labor  Building.  200  Constitution 
Avenue,  NW,  Washington,  DC.  This 
meeting  is  open  to  the  public. 
TMES,  dates,  rooms:  ACCSH  will  meet 
from  9  a.m.  to  4:30  p.m..  Thursday, 
September  2  and  from  9  a.m.  to  Noon, 
Friday,  September  3,  in  room  C-5521. 
ACCSH  work  groups  will  meet  August 
31  and  September  1  and.  if  necessary, 
after  Noon  on  September  3. 
SUPPI^MENTARY  MFORMATION:  For 
further  information  contact  Theresa 
Berry.  Office  of  Public  Affairs,  Room  N- 
3647,  telephone  (202)  693-1999  at  the 
Occupational  Safety  and  Health 
Admhiistration.  200  Constitution 
Avenue,  NW,  Washington.  DC  20210. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  at  the 
OSHA  Docket  Office.  Room  N-2625. 
telephone  202-693-2350.  All  ACCSH 
meetings  and  those  of  its  work  groups 
are  open  to  the  public.  Individuals 
needing  special  accommodation  should 
contact  Theresa  Berry  by  August  25. 
1999.  at  the  above  address. 

ACCSH  was  established  under  section 
107(eKl)  of  the  Contract  Work  Hours 
and  Safisty  Standards  Act  (40  U.S.C. 
333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656). 

The  agenda  items  include: 

•  Remarks  by  the  Assistant  Secretary 
for  the  Occupational  Safety  and  Health 
Administration.  Charles  N.  Jeffress. 

•  ACCSH  Work  Group  Updates, 
including: 

•  Data  Collection/Targeting. 

•  Musculoskeletal  Disorders, 

•  Subpart  N-Cranes, 

•  Fall  Protection. 


Diversified  Workforce  Initiatives, 

Construction  Certification  and 
P^er-work  Reduction  Review 

OSHA  Form  170 

leports  on  construction  standards 
u :  dates. 

Special  presentations  including: 

Silica, 

Construction  Advisory  and  the 
y^(pCSH  Web  Page, 

Strategic  Plan  Update,  and 
Health  Standards  Technical 
dj^dates. 

The  following  ACCSH  Work  Groups 
a: «  scheduled  to  meet  in  the  Frances 
P  3|-kins  Building: 

'  ^  Musculoskeletal  Disorders — 9:30  a.m.- 
p:UU  p.m.,  Tuesday,  August  31,  in 
toom  C55521. 

Cc  nstruction  Certification  and  Paper- 
work Reduction  Review — 8:30  a.m.- 
12:30  p.m.,  Tuesday,  August  31,  in 
■oom  C-5515  Conference  Room  2. 

C !  IHA  Form  170-1-5  p.m.,  Tuesday, 
August  31,  in  room  C-5515, 
Conference  Room  2. 

DJ^a  Collection/Targeting— 8:30  a.m.- 
12:30  p.m.,  Wednesday,  September  1, 
in  room  C-5521. 

jpart  N — Cranes — 1-5  p.m., 
/ednesday,  September  1,  in  room  C- 
S515,  Conference  Room  2. 

Diversified  Workforce  Initiatives — 8:30 
t.m.-12:30  p.m.,  Wednesday, 
September  1,  in  room  C-5515, 
'  Conference  Room  2. 

F  uil  Protection — 1-5  p.m.,  Wednesday, 
September  1,  in  room  C-5521. 

Other  workgroups  may  meet  after  the 
a(  qoumment  of  the  ACC5H  meeting  on 
S  k)tember  3, 1999. 

Interested  persons  may  submit  written 
dtfa,  views  or  comments,  preferably 
with  20  copies,  to  Theresa  Berry,  at  the 
adidress  above.  Submissions  received 
p:  rlor  to  the  meeting  will  be  provided  to 
A(^SH  and  will  be  included  in  the 
n  i^ord  of  the  meeting. 

interested  persons  may  also  request  to 
n  ^e  an  oral  presentation  by  notifying 
Tqeresa  Berry  before  the  meeting.  The 
)uest  must  state  the  amount  of  time 
Sired,  the  interest  that  the  person 
|»resents,  and  a  brief  ouUine  of  the 
bsentation.  ACCSH  may  grant 
Wests,  as  time  permits,  at  the 
icretion  of  the  Chair  of  ACCSH. 

^igned  at  Washington,  DC  this  3rd  day  of 
St,  1999. 
C^u-les  N.  Jeffiress, 

Eint  Secretary  of  Labor. 
ic.  99-20406  Filed  8-6-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-443] 

North  Atlantic  Energy  Servic* 
Corporation,  et  al.  (Soabrook  Station 
Unit  1);  Order  Approving  Tranafer  of 
Licenae  and  Conforming  amendment 


North  Atiantic  Energy  Service 
Corporation  (North  Atlantic)  is 
authorized  to  act  as  agent  for  the  joint 
owners  of  the  Seabrook  Station  Unit  1 
(Seabrook)  and  has  exclusive 
responsibility  and  control  over  the 
physical  construction,  operation,  and 
maintenance  of  the  facility  as  reflected 
in  Operating  License  NPF-66.  Montaup 
Elecliic  Company  (Montaup),  une  of  the 
joint  owners,  holds  a  2.9  percent 
possessory  interest  in  Seabrook.  The 
Nuclear  Regulatory  Commission  issued 
Operating  License  NPF-86  on  March  15, 
1990,  pursuant  to  Part  50  of  Tide  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
Part  50).  The  facility  is  located  in 
Seabrook  Township,  Rockingham 
County,  on  the  southeast  coast  of  the 
State  of  New  Hampshire. 

n 

Under  cover  of  a  letter  dated 
September  29, 1998,  North  AUantic 
forwarded  an  application  by  Montaup 
and  Littie  Bay  Power  Corporation  (Littie 
Bay)  requesting  approval  of  the 
proposed  transfer  of  Montaup's  rights 
imder  the  operating  license  for  Seabrook 
to  Little  Bay.  The  application  was 
supplemented  March  8, 1999,  and  April 
7, 1999.  In  addition,  the  application 
requested  ^proval  of  a  conforming 
amendment  to  reflect  the  transfer. 

Littie  Bay  is  a  newly  formed  and 
wholly  owned  subsiditiry  of  BayCorp 
Holdings,  Ltd.,  which  is  the  holding 
company  that  also  owns  Great  Bay 
Power  Corporation,  an  existing  joint 
owner  of  Seabrook.  According  to  the 
application,  Montaup  has  agreed  to  sell 
its  2.9  percent  ownership  interest  in 
Seabrook  to  Littie  Bay,  subject  to 
obtaining  all  necessary  regidatory 
approvals.  North  Atiantic  would  remain 
as  the  Managing  Agent  for  the  joint 
owners  of  the  facility  and  would 
continue  to  have  exclusive 
responsibility  for  the  management, 
operation,  and  maintenance  of 
Seabrook.  The  conforming  amendment 
would  remove  Montaup  from  the 
facility  operating  license  and  would  add 
Littie  Bay  in  its  place. 

Approval  of  the  transfer  and 
conforming  license  amendment  was 
requested  pursuant  tq  10  CFR  50.80  and 
50.90.  Notice  of  the  appUcation  for 


approval  and  an  opportunity  for  a 
hearing  was  published  in  the  Federal 
Register  on  December  14.  1998  (63  FR 
68801).  Pursuant  to  such  notice,  joint 
Seabrook'owners  New  England  Power 
Company  (NEP)  and  United 
Illuminating  Company  (United)  filed, 
respectively,  a  timely  intervention 
petition  and  hearing  request,  and  an 
untimely  intervention  petition,  and  ' 
Massachusetts  Municipal  Wholesale 
Electric  Company  (MMWEC)  filed 
written  comments.  In  an  order  dated 
March  5, 1999,  the  Commission  denied 
United's  petition  and  granted  NEP's 
intervention  petition  and  hearing 
request.  However,  NEP's  petition  to 
intervene  and  hearing  request  were 
subsequently  withdrawn,  and  an  order 
was  issufid  nn  April  26,  IQQQ, 
terminating  the  proceeding.  The  March 
5. 1999,  order  also  referred  MMWEC's 
comments  to  the  staff.  MMWEC's 
comments  are  addressed  in  the  safety 
evaluation. 

Under  10  CFR  50.80,  no  license,  of 
any  right  thereunder,  shall  be 
transferred,  directiy  or  indirectiy, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  in  the  application 
submitted  by  Montaup  and  Little  Bay 
dated  September  29,  1998,  the 
supplements  dated  March  8,  and  April 
7, 1999,  and  other  information  before 
the  Commission,  the  NRC  staff  has 
determined  that  Littie  Bay  is  qualified  to 
hold  the  license  to  the  same  extent  the 
license  is  now  held  by  Montaup  and 
that  the  transfer  of  the  license  to  the 
extent  it  is  held  by  Montaup  to  Littie 
Bay  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission.  The  NRC  staff  has  further 
found  that  the  application  for  the 
proposed  license  amendment  complies 
with  the  standards  and  requirements  of  ^ 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  and  the 
Commission's  rules  and  regulations  set 
forth  in  10  CFR  Chapter  I;  the  facility 
will  operate  in  conformity  with  the 
application,  the  provisions  of  the  Act, 
and  the  rules  and  regulations  of  the 
Commission:  there  is  reasonable 
assurance  that  the  activities  authorized 
by  the  proposed  license  amendment  can 
be  conducted  without  endangering  the 
health  and  safety  of  the  public  and  that 
such  activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulations;  the  issuance  of  the 
proposed  license  amendment  will  not 
be  inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 
the  public;  and  the  issuance  of  the 
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proposed  amendment  will  be  in 
accordance  with  10  CFR  Part  51  of  the 
Commission's  regulations,  and  all 
applicable  requirements  have  been 
satisfied.  The  foregoing  findings  are 
supported  by  a  safety  evaluation  dated 
August  3. 1999. 

m 

Accordingly,  pursuantjo  Sections 
161b.  161i,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  42 
U.S.C.  2201(b),  2201(i),  and  2234;  and 
10  CFR  50.80,  it  is  hereby  ordered  that 
the  license  transfer  referenced  above  is 
approved,  subject  to  the  following 
conditions: 

1.  For  purposes  of  ensuring  public 
health  and  safety.  Little  Bay  shall 
provide  decommissioning  funding 
assiirance  of  no  less  than  $11.8  million, 
after  payment  of  any  taxes,  in  the 
Seabrook  Decommissioning  Trust  Fund 
maintained  and  administered  by  the 
State  of  New  Hampshire  under  its 
applicable  law  upon  the  transfer  of 
Montaup's  interest  in  Seabrook  to  Little 
Bay. 

2.  Alter  they  have  received  all 
required  regulatory  approvals  of  the 
transfer,  Montaup  and  Little  Bay  shall 
inform  the  Director,  Ofiice  of  Nuclear 
Reactor  Regulation,  in  writing  of  the 
date  of  the  closing  of  the  transfer  no 
later  than  two  business  days  prior  to  the 
date  of  closing.  Should  the  transfer  not 
be  completed  by  August  1,  2000,  this 
Order  shall  become  null  and  void, 
provided,  however,  on  application  and 
for  good  cause  shown,  such  date  may  be 
extended. 

It  is  further  ordered  that,  consistent 
with  10  CFR  2.1315fb),  a  license 
amendment  that  makes  changes  to 
conform  the  license  to  reflect  the  subject 
license  transfer  is  approved.  Such 
amendment  shall  be  issued  and  made 
effective  at  fhe  time  the  proposed 
license  transfer  is  completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  application  dated 
September  29, 1998.  and  supplements 
dated  March  8, 1999.  and  April  7. 1999, 
which  are  available  for  public 
inspection  at  the  Conunission's  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Exeter  Public  Library, 
Founders  Park.  Exeter.  NH  03833. 

Dated  at  Rockville,  Maryland,  this  3d  day 
of  August,  1999. 

For  the  Nuclear  Regulatory  Cktmmission. 

Samuel  J.  Coilins, 

Director  Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  99-20400  Filed  8-6-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 


Tennesaee  Valley  Authority 
[Doclwt  No.  50-259] 

Browne  Ferry  Nuclear  Plant,  Unit  1; 
Environmental  Aseeeament  end 
Hnding  of  No  Significant  Impact 

Introduction 

The  US  Nuclear  Regulatory 
Commission  (NRC,  or  the  Commission) 
is  considering  issuance  of  an  exemption 
to  Facility  Opiarating  License  No.  DPR- 
33,  issued  to  the  Tennessee  Valley 
Authority  (TVA)  for  operation  of  the 
Browns  Ferry  Nuclear  Plant  (BFN)  Unit 
1,  located  in  Limestone  County, 
Alabama. 

EnTironmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  in  response  to 
TVA's  application  dated  February  4, 
1999,  for  a  temporary  exemption  from 
certain  requirements  of  10  CFR  50.65 
(Maintenance  Rule).  Specifically,  this 
action  would  exempt  TVA  from  the 
explicit  scoping  reqmrements  of  10  CFR 
50.65(b),  and  instead  it  would  allow 
TVA  to  consider  the  defueled  and  long- 
term  layup  status  of  BFN  Unit  1  when 
establishing  the  scope  of  TVA's 
Maintenance  Rule  I^ogram.  Structiues, 
systems,  and  components  (SSCs)  that 
perform  a  required  function  for  Unit  1 
in  its  present  defueled  status  or  that 
directly  support  the  operation  of  Unit  2 
or  Unit  3  would  be  included  in  the 
scope  of  the  BFN  Maintenance  Rule 
Program,  but  Unit  1  systems  and 
components  not  required  to  be 
operational  would  not  be  required  to  be 
included  in  the  Maintenance  Rule 
Program. 

The  Need  for  the  Proposed  Action 

10  CFR  50.65(a)(1)  requires,  in  part, 
that,  power  reactor  licensees  shall 
monitor  the  performance  or  condition  of 
SSCs  against  licensee-established  goals 
to  provide  reasonable  assurance  that  the 
SSCs,  defined  in  10  CFR  50.65(b),  are 
capable  of  fulfilling  their  intended 
functions. 

TVA  requested  the  exemption  to 
resolve  a  10  CFR  50.65  compliance  issue 
that  was  identified  diuing  an  NRC 
inspection  at  the  facility  (cf.,  NRC 
combined  Inspection  Reports  50-259/ 
97-04;  50-260/97-04:  and  50-296/97- 
04,  (IR  97-04)  dated  May  21,1997).  The 
issue  relates  to  the  acceptability  of 
TVA's  approach  to  addressing  the  SSCs 
required  to  be  within  the  scope  of  the 
regulation  as  specified  in  10  CFR 
50.65(b).  As  a  result  of  the  inspection 


finding,  the  NRC  informed  TVA  by 
letter  dated  July  30. 1997,  that  the  scope 
of  the  BFN  maintenance  rule  program 
for  Unit  1  was  not  consistent  with  the 
requirements  10  CFR  50.65,  and 
identified  three  options  available  to 
TVA  to  resolve  the  issue.  One  of  the 
options  identified  was  for  TVA  to 
request  an  exemption  fit>m  the 
requirements  of  the  rule  that  are  not 
ciurently  being  met. 

Environmental  Impacts  of  the  Proposed 
Action 

No  changes  are  being  made  in  the 
t)rpes  or  amounts  of  any  radiological 
effluent  that  may  be  released  off  site. 
There  is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
ocfnipatinnal  radiation  exposure,  The 
Commission  concludes  that  granting  the 
proposed  exemption  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  The 
Commission  concludes  that  there  are  no 
significant  non-radiological  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (no  alternative  action). 
Denial  of  the  exemption  would  result  in 
no  change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  exemption  and  this 
alternative  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resoim^es  not  previously 
considered  in  the  Final  Environmental 
Statement  dated  September  1, 1972  for 
BFN  Units  1,2  and  3. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  June  23. 1999.  the  NRC  staff 
consulted  with  the  Alabama  State 
official,  Mr.  David  Walter  of  the  State 
Office  of  Radiation  Control,  regarding 
the  environmental  impact  of  the 
proposed  action.  Mr.  Walter  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  environment.  Accordingly,  the 
Commission  has  determined  not  to 
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1 1  epare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  det^ls  with  respect  to  this 
ajdtion,  see  the  application  for 
c)  emption  dated  February  4, 1999, 
\  niich  is  available  for  public  inspection 
6 1  the  Commission's  Public  Document 
F  horn,  the  Gelman  Building,  2120  L 
Street  NW..  Washington,  DC  and  at  the 
local  public  document  room  located  at 
Athens  Public  Library,  405  E.  South 
it,  Athens,  Alabama. 

lated  at  Rockville,  Maryland,  this  29th  day 
tjuly  1999. 
or  the  Nuclear  Regulatory  Commission. 
iam  O.  Long, 

ior  Project  Manager,  Section  2,  Project 
torate  U,  Division  of  Licensing  Project 
nagement.  Office  of  Nuclear  Reactor 
jilation. 
(ra  Doc.  99-20399  Filed  8-6-99;  8:45  am) 

.UNG  CODE  7S9&-01-P 


luclear  regulatory 
Commission 

fxas  UtilltiM  Electric  Company 
Btot  Nos.  50-445  and  50-44«] 

:he  Peak  Steam  Electric 
1,  Units  1  and  2;  Environmental 
t  and  nnding  of  No 
inificant  Impact 

he  U.S.  Nuclear  Regiilatory 
i6mmission  (the  Commission)  is 
ckVisidering  issuance  of  license 
a  tnendments  to  Facility  Operating 
Libenses  Nos.  NPF-87  and  NPF-89, 
iuued  to  Texas  Utilities  Electric 

ompany  (TU  Electric,  or  the  licensee), 
fOT  operation  of  the  Comanche  Peak 
SJteam  Electric  Station  (CPSES),  Units  1 
a^d  2,  located  in  Somervell  County, 
l^xas. 

E I  iTironmental  Assessment 

/( i  sntification  of  the  Proposed  Action 

The  proposed  action  would  change 
t]  1 3  licenses  to  reflect  the  change  of  the 
q^e  of  the  CPSES  licensee  from 

exas  Utilities  Electric  Company." 

Tfi  le  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
aqciu-ately  reflect  the  legal  name  of  the 
IjOensee.  The  CPSES  licensee  has 
a  ieady  changed  its  name  for  business 
purposes. 

vironmental  Impacts  of  the  Proposed 
on 

e  Commission  has  completed  its 
nation  of  the  proposed  action  and 
cbjncludes  that  the  proposed  action  is 
sp^ely  administrative  in  nature  and  will 
nklt  increase  the  probability  or 


consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposing.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plaint  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  CPSES,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  June  24,  1999,  the  staff  consulted 
with  the  Texas  State  official,  Arthur  C. 
Tate,  of  the  Texas  Department  of  Health, 
Bureau  of  Radiation  Control,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  May  14,  1999,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local    - 
public  document  room  located  at  the 
University  of  Texas  at  Arlington  Library, 


702  College.  P.O.  Box  19497,  Arlington. 
Texas. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  August,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Gramin, 

Chief  Section  1,  Project  Directorate  IV  and 
Decommissioning  Division  of  Licensing 
Project  Management,  Office  of  Nuclear 
Reactor  Regulation.  , 

(PR  Doc.  99-20398  Filed  8-6-99;  8:45  am] 
BILLING  CODE  7990-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-1600,  Rev.  1] 

Interim  Enforcement  Policy  for  Use 
During  ttte  NRC  Power  Reactor 
Oversight  Process  Pilot  Plant  Study 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Policy  statement:  Amendment. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
"General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions."  NUREG-1600,  Rev.  1,  by 
adding  Appendix  F.  This  amendment 
revises  the  treatment  of  violations  of  10 
CFR  Part  50  and  associated  license 
conditions  during  the  pilot  plant  study 
of  the  new  NRC  power  reactor  oversight 
process.  The  Commission  is  applying 
this  new  oversight  process  to  the  nine 
reactor  sites  that  are  part  of  a  pilot  plant 
study  scheduled  to  begin  in  June  1999. 
DATES:  This  amendment  becomes 
effective  on  (the  implementation  date  of 
the  pilot  plant  study).  Comments  on  this 
amendment  should  be  submitted  by 
September  8, 1999  and  will  be 
considered  by  the  NRC  as  it  evaluates 
lessons  learned  from  the  pilot  plant 
study. 

ADDRESSES:  Submit  written  comments 
to:  David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  Mail  Stop:  T6D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Hand  deliver 
comments  to:  11545  Rockville, 
Maryland,  between  7:30  a.m.  and  4:15 
p.m..  Federal  workdays.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Dociunent  Room,  2120 
L  Street.  NW.  (Lower  Level), 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
William  Borchardt,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555- 
0001,(301)415-2741. 
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SUPPLEMENTARY  INFORMATION:  As 
described  in  NUREG-1600,  Revision  1, 
"General  Statement  of  Policy  and 
Procedures  for  NRC  Enforcement 
Actions,"  the  purpose  of  the 
Commission's  current  enforcement 
program  is  to  support  the  NRC's  overall 
safety  mission  in  protecting  the  public 
and  ihe  environment.  The  Enforcement 
Policy  p^vides  that  prompt  and 
vigorous  enforcement  action  should  be 
taken  when  dealing  with  licensees, 
contractors,  and  their  employees  who 
did  not  achieve  the  necessary  attention 
to  detail  and  did  not  achieve  the  high 
standards  of  compliance  that  the 
Commission  expects.  Enforcement 
actions  have  been  used  as  a  deterrent  to 
emphasize  the  importance  of 
compliance  with  requirements  and  to 
encoiuage  prompt  identification  and 
prompt,  comprehensive  correction  of 
violations. 

The  current  Enforcement  Policy 
successfiilly  focuses  attention  on 
compliance  issues  to  improve  safety. 
The  process  uses  enforcement  to— 

(1)  Assess  the  safety  significance  of 
individual  inspection  findings  and 
events; 

(2)  Formulate  the  appropriate  agency 
response  to  these  findings  and  events; 

(3)  Emphasize  good  performance  and 
compliance; 

(4)  Provide  incentives  for  performance 
improvement;  and 

(5)  Provide  public  notification  of  the 
Commission's  views  on  licensees' 
pCTfbrmance  and  actions. 

The  Commission  has  made  substantial 
changes  to  the  Enforcement  Policy  since 
1980.  However,  the  Commission  has 
continued  to  employ  a  basic  theory  of 
using  sanctions,  including  the  use  of 
civil  penalties,  to  deter  noncompliance. 
Escalated  enforcement  actions  have 
provided  regulatory  messages  to 
encourage  improved  licensee 
performance.  However,  the  Commission 
has  not  always  integrated  decision 
making  in  the  performance  assessment 
program  with  the  enforcement  program. 
This  has  resulted  in  mixed  regulatory 
messages  regarding  performance  and 
approaches  to  improve  it.  Fiuther,  the 
enforcement  process  has  been  criticized 
as  being  difBcult  to  imderstand, 
subjective,  inconsistent,  unpredictable, 
and  not  being  sufficiently  risk-informed. 
Licensee's  have  indicated  that  this  has 
resulted  in  setting  high  priorities  for 
issues  of  low  risk  significance  at  the 
expense  of  more  risk-significant  items. 

The  Commission  has  developed  a  new 
reactor  oversight  process  and  is 
applying  it  to  nine  reactor  sites  as  part 
of  a  pilot  plant  study  scheduled  to  begin 
in  June  1999.  The  new  reactor  oversi^t 
process  which  includes  a  structured 


performance  assessment  process  and 
evaluates  the  significance  of  individual 
findings  provides  an  opportunity  to 
reconsider  the  existing  Enforcement 
Policy.  In  considering  a  new  approach 
to  enforcement,  the  Commission  is  not 
suggesting  that  the  existing  policy 
which  used  civil  penalties  has  not 
served  the  agency  or  is  ineffective. 
However,  because  of  the  new  oversight 
process,  a  greater  agency  focus  on  risk 
and  performance,  and  the  overall 
improved  industry  performance,  an 
opportunity  now  exists  to  better 
integrate  the  enforcement  policy  and  the 
reactor  oversight  process.  Based  on  the 
following,  the  new  assessment  process 
and  the  current  Enforcement  Policy 
provides  similar  functions: 

•  Both  the  current  enforcement  and 
the  new  oversight  processes  result  in 
formulating  NRC  responses  to  violations 
and  performance  issues.  The 
enforcement  process  uses  sanctions 
such  as  citations  and  penalties.  Both  use 
actions  such  as  meetings  to  discuss 
performance,  10  CFR  50.54(f)  letters. 
Demands  for  Information,  Confirmatory 
Action  Letters,  and  Orders  as  NRC 
responses. 

•  They  evaluate  individual 
compliance  findings  for  significance 
imder  each  process. 

•  Both  processes  provide  incentives 
to  improve  performance,  compliance 
and  deterrence  since  licensees  normally 
strive  to  avoid  regulatory  actions  and 
enforcement  sanctions. 

•  Both  approaches  give  the  public  the 
Commission's  views  on  the  status  of 
licensee's  performance  and  compliance. 

Given  the  similarities  in  the  purpose 
of  the  two  programs,  the  Commission 
seeks  to  discontinue  having  two 
separate  and  independent  processes. 
The  interim  Enforcement  Policy  will 
complement  the  assessment  program  by 
focusing  on  individual  violations.  The 
Agency  Action  Matrix  ■  will  dictate  the 
Commission's  response  to  declining 
performance  whether  caused  by 
violations  or  other  concern^.  The  result 
will  be  a  unified  agency  approach  for 
determining  and  responding  to 
performance  issues  of  a  licensee  that — 

(a)  Maintains  a  focus  on  safety  and 
compliance; 

(b)  Is  more  consistent  with  predictable 
results; 

(c)  Is  more  effective  and  efficient; 

(d)  Is  easily  understandable;  and 


■  The  Agency  Action  Matrix  as  described  in 
SECY-99-007,  "Recommendations  for  Reactor 
Oversight  Process  Improvements,"  provides 
guidance  for  consistent  agency  action  in  response 
to  licensee  performance.  These  actions  are  graded 
across  the  range  of  licensee  performance  and  are 
triggered  by  threshold  assessments  of  the 
performance  indicators  and  inspection  findings. 


(e)  Decreases  lumecessary  regulatory 
burden. 

In  most  cases,  this  approach  should 
provide  similar  deterrence  to  that 
provided  by  issuing  civil  penalties. 
Having  a  more  consistent  approach 
should  also  promote  public  confidence 
in  the  regulatory  process. 

The  new  assessment  process  will  use 
a  Significance  Determination  Process 
(SDP)  to  characterize  inspection 
findings  based  on  their  risk  significance 
and  performance  impact.  The  SDP  will 
assign  a  color  band  of  green,  white, 
yellow,  or  red  to  each  violation  (or  plant 
issue)  to  reflect  its  significance.  To 
support  a  unified  approach  to 
significance,  the  Enforcement  Policy 
will  use  the  results  of  the  SDP,  where 
applicable,  to  disposition  violations. 

The  enforcement  approach  for  the 
pilot  program  divides  violations  into 
two  groups.  The  first  group  includes 
violations  that  the  SDP  can  evaluate, 
where  the  Agency  Action  Matrix  will 
determine  appropriate  action.  The 
second  group  includes  violations 
associated  with  actual  consequences; 
violations  that  the  SDP  does  not 
evaluate,  such  as  willful  violations;  and 
those  that  may  impact  the  regulatory 
process  for  oversight  of  reactors. 

I.  Violatioiis  Evaluated  by  the 
Significance  Determination  Process 

The  first  group  consists  of  those 
violations  that  the  SDP  evaluates,  where 
the  Agency  Action  Matrix  will 
determine  appropriate  action.  Violations 
will  be  either  cited  or  non-cited. 
Normally,  severity  levels  and  civil 
penalties  will  not  be  used, 

A.  Violations  of  Low  Significance 

Violations  that  the  SDP  has  evaluated 
as  of  low  significance  (i.e.,  green)  will  be 
information  for  the  assessment  process 
and  considered  within  the  licensee 
response  band  according  to  the  Agency 
Action  Matrix.  These  violations  will  be 
documented  in  inspection  reports  as 
Non-Cited  Violations  (NCVs).  However, 
a  Notice  of  Violation  (NOV)  will  be 
issued  for  the  following  three 
exceptions: 

(1)  The  licensee  fails  to  restore 
compliance  within  a  reasonable  time 
after  identification  of  the  violation; 

(2)  The  licensee  fails  to  place  the 
violation  into  the  corrective  action 
program;  or 

(3)  The  violation  was  willful.  An  NCV 
may  be  appropriate  if  the  violation 
meets  the  criteria  in  Section  VII.B.l.(d} 
of  the  Enforcement  Policy  which 
addresses  the  exercise  of  enforcement 
discretion  for  certain  willful  violations. 

The  guidance  of  Appendix  C:  Interim 
Enforcement  Policy  for  Severity  Level 


I\  Violations  Involving  Activities  of 
Po  Ner  Reactor  Licensees  (64  FR  6388; 
February  9, 1999),  is  applicable  to  these 
tfaiiee  exceptions. 

B.  Significant  Violations 

Violations  that  the  SDP  evaluates  as 
riik  significant  [i.e.,  white,  yellow,  or 
Tea)  will  be  information  for  the 
asiaessment  process  and  considered  in 
the  regulatory  response  band  according 
toj  the  Agency  Action  Matrix.  Such 
viidlations,  being  risk  significant,  will 
reisjult  in  issuing  a  formal  NOV  requiring 
a  mitten  response,  unless  sufficient 
in|ft)rmation  is  already  on  the  docket. 
TluB  Agency  Action  Matrix  and  not  the 

forcement  Policy  will  guide  the 
mncy  response,  to  determine  root 
^iises  if  warranted,  and  to  emphasize 
thb  need  to  improve  performance  for 
sat&ty  significant  violations.  The  Agency 
ion  Matrix  will  specify  whether 
latory  conferences  and  other  actions 

|1  be  taken  if  merited  by  the  specific 

^lations  or  overall  licensee 
performance.  The  Commission  reserves 
tin  use  of  discretion  for  particularly 
significant  violations  (e.g.  an  accidental 
a^ticality)  to  assess  civil  penalties  in 
adaordance  with  Section  234  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 

Violations  Not  Evaluated  by  the  SDP 
1  Those  Having  Actual  Consequences 

["he  current  Enforcement  Policy  will 
applied  for  the  second  group  of 
lations.  This  includes  the  use  of 
i|erity  levels  to  characterize  the 
ificance  of  violations  and  the  use  of 
civjil  penalties  or  other  appropriate 
ei||orcement  action.  Three  categories  of 
])lations  are  within  this  group: 
\)  Violations  that  involve  willfulness 
luding  discrimination; 
i)  Violations  that  may  impact  the 
"'s  ability  for  oversi^t  of  licensee 
ivities,  such  as  those  associated  with 
reborting  requirements;  failure  to  obtain 
NRC  approvals,  such  as  required  by  10 
50.59,  10  CFR  50.54(a),  10  CFR 
}4(p):  and  failure  to  provide  the  NRC 
I  complete  and  accurate  information 
^o  maintain  complete  and  accurate 
3rds ;  and 

Z)  Violations  that  involve  actual 
consequences.  These  violations  include 
aii  overexposure  to  the  public  or  plant 
personnel,  the  failure  to  make  the 
required  notifications  that  impact  the 
abuity  of  federal,  state  and  local 
ag  ancies  to  respond  to  an  actual 
eiiergency  preparedness  or 
tri  insportation  event,  or  a  substantial 
re  [0ase  of  radioactive  material. 

The  guidance  in  Appendix  C:  Interim 
Enforcement  Policy  for  Severity  Level 
rV  Violations  Involving  Activities  of 
P(i  wer  Reactor  Licensees,  will  be 


applicable  to  Severity  Level  IV 
violations  in  this  group. 

Paperwork  Reduction  Act 

This  policy  statement  does  not 
contain  a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  nimiber  3150-0136. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Smali  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
"major"  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

Accordingly,  adding  Appendix  F 
cunends  the  NRC  Enforcement  Policy  as 
follows: 

General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actioins 


Appendix  F:  Interim  Enforcement 
Policy  for  Use  During  the  NRC  Power 
Reactor  Oversight  Process  Pilot  Plant 
Study 

The  Commission  is  issuing  this  Appendix 
to  revise  the  Policy  and  Procedure  for  NRC 
Enforcement  Actions  (Enforcement  Policy) 
NUREG  1600,  Rev.  1.  The  Appendix  affects 
violations  of  the  requirements  of  10  CFR  Part 
50  and  associated  license  conditions  at  nine 
power  reactor  sites  participating  in  the  NRC 
reactor  oversight  process  pilot  plant  study 
beginning  in  June  1999.  The  Commission  is 
issuing  as  an  appendix  to  the  Enforcement 
Policy  and  characterizing  this  policy 
amendment  as  interim  because  the 
Commission  may  make  additional  changes  to 
the  Enforcement  Policy  following  a  review  of 
the  results  from  the  pilot  plant  study.  Then, 
assuming  an  acceptable  outcome  from  the 
pilot  plant  study,  the  Enforcement  Policy  for 
all  power  reactors  will  be  changed.  This 
Appendix  revises  the  NRC's  Enforcement 
Policy  for  the  plants  participating  in  the  pilot 
plant  study  by  dividing  identified  violations 
into  two  groups. 

I.  Violations  Evaluated  by  the  Significance 
Determination  Process 

The  first  group  consists  of  those  violations 
that  the  Reactor  Oversight  Program's 
Significance  Determination  Process  (SDP) 


can  evaluate.  For  these  violations,  the  SDP 
will  determine  the  significance  of  the 
violation  and  the  Agency  Action  Matrix  will 
determine  the  appropriate  agency  response. 
These  violations  will  be  cited  or  non-cited. 
Normally,  no  severity  levels  and  civil 
penalties  will  be  used  to  characterize  these 
violations. 

A.  Violations  of  Low  Significance 

Violations  that  the  SDP  evaluates  as  not 
being  risk  signiflcant  [i.e.,  green)  will  be 
described  in  inspection  reports  as  Non-Cited 
Violations  (NCVs)  and  be  categorized  by  the 
assessment  process  within  the  licensee 
response  band.  However,  a  Notice  of 
Violation  (NOV)  will  be  issued: 

(1)  The  licensee  fails  to  restore  compliance 
within  a  reasonable  time  after  they  identified 
the  violation: 

(2)  The  licensee  fails  to  place  the  violation 
into  the  corrective  action  program;  or 

(3)  The  violation  was  willful.  An  NCV  luuy 
be  appropriate  if  the  violation  meets  the 
criteria  in  Section  VII.B.l.  (d)  of  the 
Enforcement  Policy. 

The  three  exceptions  are  consistent  with 
items  (1),  (2),  and  (4)  of  Appendix  C:  Interim 
Enforcement  Policy  for  Severity  Level  IV 
Violations  Involving  Activities  of  Power 
Reactor  Licensees  (64  FR  6388;  February  9. 
1999). 

B.  Significant  Violations 

Violations  that  the  SDP  evaluates  as  risk ' 
significant  (i.e.,  white,  yellow,  or  red)  will  be 
assigned  a  color  band  related  to  its 
significance  for  use  by  the  assessment 
process.  Because  of  being  risk  significant,  an 
NOV  will  be  issued  requiring  a  formal 
written  response  unless  sufficient 
information  is  already  on  the  docket.  The 
Commission  reserves  the  use  of  discretion  for 
particularly  significant  violations  (e.g.  an 
accidental  criticality)  to  assess  civil  penalties 
in  accordance  with  Section  234  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 

II.  Violations  Not  Evaluated  by  the  SDP  and 
Those  Having  Actual  Consequences 

In  the  second  group  of  violations,  the 
Enforcement  Policy  will  be  retained,  along 
with  severity  levels  and  the  potential  for  the 
imposition  of  civil  penalties  or  other 
appropriate  enforcement  action.  Three 
categories  of  violations  are  within  this  group: 

(A)  Violations  that  involve  willfulness 
including  discrimination, 

(B)  Violations  that  may  impact  the  NRC's 
ability  for  oversight  of  licensee  activities 
such  as  those  associated  with  reporting 
issues,  failure  to  obtain  NRC  approvals  such 
as  for  changes  to  the  facility  as  required  by 
10  CFR  50.59,  10  CFR  50.54(a),  10  CFR  50.54 
(p),  and  failure  to  provide  the  NRC  with 
complete  and  accurate  information  or  to 
maintain  accurate  records,  and 

(C)  Violations  that  involve  actual 
consequences  such  as  an  overexposure  to  the 
public  or  plant  personnel,  failure  to  make  the 
required  notifications  that  impact  the  ability 
of  federal,  state  and  local  agencies  to  respond 
to  an  actual  emergency  preparedness  or 
transportation  event,  or  a  substantial  release 
of  radioactive  material. 

To  the  extent  the  above  does  not  modify 
the  NRC  Enforcement  Policy,  the 
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EnfbrcenMDt  Policy  remains  applicable  to 
power  reactor  licensees. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  August,  1999. 

For  the  Nuclear  Regulatory  Conunission. 

Annette  L.  Vietti-Cook, 

Secretary  of  the  Ck)mmission. 

[FR  Doc.  99-20396  Filed  8-6-99;  8:45  am] 

MLLMQ  CODE  7SaO-01-4> 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comnient  ReQuest 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Conunission,  Office  of  Filings  and 
Information  Services,  VVasliiiigluu,  DC 
20549 

Extension: 
Rule  17f-2(d).  SEC  File  No.  270-36,  OMB 
Control  No.  3235-0028 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Conunission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  extraision  on  the 
following  rule: 

Rule  17f-2(d)  was  adopted  on  March 
16, 1976,  and  was  last  amended  on 
November  18, 1982.  Paragraph  (d)  of 
rule  (i)  requires  that  records  produced 
pursuant  to  the  fingerprinting 
requirements  of  Section  17(f)(2)  of  the 
Seouities  Exchange  Act  of  1934 
("Exchange  Act")  be  maintained,  (ii) 
permits  the  designating  examining 
authorities  of  broker-dealers  or  members 
of  exchanges,  under  certain 
circumstances,  to  store  and  to  maintain 
records  required  to  be  kept  by  this  rule, 
and  (iii)  permits  the  required  records  to 
be  maintained  on  microfilm. 

The  general  purposes  for  Rule  17f-2 
are:  (i)  To  identify  security  risk 
personnel;  (ii)  to  provide  criminal 
record  information  so  that  employers 
can  make  fully  informed  employment 
decisions;  and  (iii)  to  deter  persons  with 
criminal  records  from  seeking 
emplo)anent  or  association  with  covered 
entities. 

Retention  of  fingerprint  records,  as 
required  under  paragraph  (d)  of  the 
Rule,  enables  the  Commission  or  other 
examining  authority  to  ascertain 
whether  all  required  persons  are  being 
fingerprinted  and  whether  proper 
procedures  regarding  fingerprinting  are 
being  followed.  Retention  of  these 
records  for  the  term  of  emplojrment  of 
all  personnel  plus  three  years  ensures 
that  law  enforcement  officials  will  have 


easy  access  to  fingerprint  cards  on  a 
timely  basis.  This  in  turn  acts  as  an 
effective  deterrent  to  employee 
misconduct. 

Approximately  9,614  respondents  are 
subject  to  the  recordkeeping 
requirements  of  the  rule.  Each 
respondent  keeps  approximately  32  new 
records  per  year,  which  takes 
approximately  2  minutes  per  record  for 
the  respondent  to  maintain,  for  an 
annual  burden  of  64  minutes  per 
respondent.  All  records  subject  to  the 
rule  must  be  retained  for  the  term  of 
employment  plus  3  years.  The 
Conunission  estimates  that  the  total 
annual  cost  to  submitting  entities  is 
approximately  $196,850.  This  figiue 
reflects  estimated  costs  of  labor  and 
storage  of  records. 

Written  comments  regarding  the 
above  information  sbotUd  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Seciuities  and  &cchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW.,  Washington,  DC  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Seciuities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  July  30, 1999. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-20412  Filed  8-6-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Appllcalion  To 
WWidnMr  From  Listing  «id 
nsgliti'lKiii;  (Tektronix,  Inc^  Common 
Stock.  No  Par  Vahis,  and  Attached 
Pretarrsd  Stock  Purchase  RlgMs)  RIe 
No.  1-4837 

August  2, 1999. 

Tektronix,  Inc.  ("Company")  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereimder,  to  withdraw  the  above 
specified  securities  ("Securities")  frt)m 
listing  and  registration  on  the  Pacific 
Exchange.  Inc.  ("PCX"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

The  Securities  are  currently  listed  for 
trading  on  the  PCX  and  the  New  York 


Stock  Exchange  ("NYSE"),  hi  making 
the  decision  to  withdraw  its  Securities 
from  listing  and  registration  on  the  PCX. 
the  Company  has  considered  all  the 
direct  and  indirect  costs  and  expenses 
arising  from  maintaining  dual  listings. 
The  Company  has  determined  that  there 
is  no  particular  advantage  to  having  its 
Securities  listed  simultaneously  on  two 
exchanges  and  has  accordingly  sought 
to  withdraw  them  from  listing  on  the 
PCX  and  maintain  their  listing  on  the 
NYSE. 

The  Company  has  complied  with  the 
rules  of  the  PCX  by  filing  with  the 
Exchange  a  certified  copy  of  resolutions 
adopted  by  the  Company's  Board  of 
Directors  authorizing  withdrawal  of  its 
Securities  from  listing  on  the  PCX  as 
well  as  correspondence  setting  forth  in 
detail  to  the  Exchange  the  reasons  for 
such  proposed  withdrawal,  and  the  facts 
in  support  thereof. 

The  Exchange  has  informed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  of  the  Company's  Securities 
from  listing  on  the  PCX. 

This  application  relates  solely  to  the 
withdrawal  by  the  Company  of  the 
Securities'  listing  on  the  PCX  and  shall 
have  no  effect  upon  the  continued 
listing  of  such  Securities  on  the  NYSE. 
By  reason  of  Section  12(b)  of  the  Act 
and  the  rules  and  regulations  of  the 
Commission  thereunder,  the  Company 
shall  continue  to  be  obligated  to  fUe 
reports  under  Section  13  of  the  Act  with 
the  Commission  and  the  NYSE. 

Any  interested  person  may,  on  or 
before  August  23, 1999.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  99-20413  Filed  8-6-99;  8:45  am] 
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S  SCURITIES  AND  EXCHANGE 
COMMISSION 

IMM  No.  34-41682;  File  No.  SR-AMEX- 
13] 

-Regulatory  Organizations;  Notice 
lling  of  Proposed  Rule  Change  and 
AiSendment  Nos.  1  and  2  to  the 
Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Specialist  Capital 
Retiulrements 

812.1999. 

suant  to  Section  19(b)(1)  oHhe 
rities  Exchange  Act  of  1934 
^ct"),i  and  Rule  19b-4  thereunder,^ 
ice  is  hereby  given  that  on  April  2, 
^9,  the  American  Stock  Exchange  LLC 
lex"  or  "Exchange")  filed  with  the 
ities  and  Exchange  Commission 
Commission")  the  proposed  rule 
age  as  described  in  items  I,  II.  and 
slow,  which  Items  have  been 
Spared  by  the  Amex.  On  June  11, 
J,  and  July  16, 1999,  the  Amex  filed 
w|fh  the  Commission  Amendment  Nos. 
1  akid  2  to  the  proposal.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
ige  from  interested  persons. 


is  U.S.C.  78s(b)(l). 

l7CFR240.19b-4. 
nendment  No.  1  revised  the  proposal  to:  (1) 
pr^yide  an  example  comparing  the  financial 
reditirements  for  options  specialists  under  the  rules 
of  tke  Amex,  the  Pacific  Exchange  ("PCX"),  and  the 
cubage  Board  Options  Exchange  ("C30E");  and 
92^  provide  examples  demonstrating  the  calculation 
of  tl^e  capital  requirements  for  joint  equity /options 
specialists.  See  letter  from  Scott  G.  Van  Hatten, 

tl  Counsel,  Derivatives  and  Securities,  Amex,  to 

lard  Stiasser,  Division  of  Market  Regulation 
Ision"),  Commission,  dated  June  10, 1999 
nendment  No.  1").  Amendment  No.  2  to  the 

bosal  provides  two  charts  setting  forth  specialist 

ncial  requirements  as  of  two  dates  in  May  1999. 

fetter  from  Scott  G.  Van  Hatten,  legal  Counsel, 
natives  and  Securities,  Amex,  to  Richard 
StMsser,  Division.  Commission,  dated  July  23, 1999 
("^tnendment  No.  Z"). 

(n  addition,  the  Amex  filed  a  letter  describing 
fin^cial  safeguards  applicable  to  specialists, 
in(ilUding  the  clearing  firm  guarantee  of  specialists' 
tratwactions  (for  specialists  who  are  not  self- 
cle  B^ing),  the  Amex's  daily  review  of  each 
sp<  !^ialist's  financial  condition,  and  the  procedures 
thf  Amex  follows  when  the  Exchange  determines 
thi  tia  specialist  is  approaching  the  early  warning 
finiticial  requirements  level  (120%  of  the  minimum 
sp(  Kialist  financial  requirement).  See  letter  form 
Sc^i  t  G.  Van  Hatten,  Legal  Counsel,  Derivatives  and 
Sei  :frities,  Amex,  to  Richard  Strasser,  Assistant 
Dii  dctor.  Division,  Commission,  dated  June  10, 
1»  V  iC'luhe  10  Letter"). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
Rule  950(h)  to  revise  the  financial 
requirements  for  options  specialists. 
Specifically,  the  Amex  proposes  to 
amend  Amex  Rule  950(h)  to  provide 
that  the  minimum  financial  requirement 
for  an  options  specialist  will  be 
$600,000  plus  $25,000  for  each  option 
issue  in  excess  of  the  initial  ten  issues 
in  which  the  specialist  is  registered.  In 
addition,  the  Amex  proposes  to  revise 
Amex  Rule  950(h),  Commentary  .01  to 
specify  that  for  an  option  specialist  that 
is  also  an  equity  specialist,  the 
minimum  financial  requirement  of 
$600,000  specified  in  Amex  Rule  171 " 
will  apply  to  the  entirety  of  the 
specialist's  business,  in  both  equities 
and  options.  Under  Amex  Rule  950(h). 
Commentary  .01,  as  amended,  the 
minimum  financial  requirement  for  an 
options  specialist  also  serving  as  an 
equity  specialist  will  be  $600,000, 
provided  that  the  financial  requirement 
for  either  the  equity  allocation  or  the 
options  allocation  does  not  exceed 
$600,000.  If  the  financial  requirement 
for  either  the  equity  allocation  or  the 
options  allocation  exceeds  $600,000, 
then  the  specialist's  financial 
requirement  will  be  calculated  by 
combining  the  financial  requirement  for 
equity  specialists  under  Amex  tTQle  171 
and  the  financial  requirement  for 
options  specialists  under  Amex  rule 
950(h). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Oie  Proposed  Rule 
Change 

•  In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


*  Amex  Rule  171,  "Specialist  Financial 
Requirements,"  requires  every  registered  specialist 
to  maintain  a  cash  or  liquid  asset  position  in  the 
amount  of  $600,000  or  an  amount  sufficient  to 
assume  a  position  of  60  trading  units  of  each 
security  in  which  the  specialist  is  registered, 
whichever  is  greater. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  proposes  to  amend  Amex 
Rule  950(h),  which  governs  options 
specialist  financial  requirements. 
Currently,  Amex  Rule  950(h),  which 
incorporates  by  reference  the  specialist 
financial  requirements  set  forth  in  Amex 
Rule  171,  requires  that  every  registered 
options  specialist  maintain  cash  or 
liquid  assets  equal  to  the  greater  of 
$600,000  or  an  amount  sufficient  to 
assume  a  position  of  60  units  of  the 
highest  priced  puts  and  calls  for  each 
option  in  which  the  specialist  is 
registered.^  Because  the  financial 
requirement  is  in  some  cases  based  on 
ciurent  market  prices  of  puts  and  calls, 
it  generally  fluctuates  from  day  to  day. 
The  Amex  maintains  that,  with  the 
recent  increases  in  premiums  for  certain 
stock  options,  specialist  financial 
requirements  have  increased 
dramatically  beyond  the  level  of  risk 
associated  with  a  specialist's  market 
making  activities.  'This  situation  occurs 
because  the  financial  requirements  for 
specialists  do  not  take  into 
consideration  the  extent  to  which 
specialists  maintain  hedged  positions  in 
their  registered  option  issues. 

The  following  charts  provided  in 
Amendment  No.  2  illustrate  the 
fluctuations  in  the  capital  requirement 
for  an  options  specialist  as  calculated 
under  ciurent  Amex  Rule  950(h).  Both 
charts  are  based  on  actual  capital 
requirements  for  options  traded  on  the 
Amex.  The  calculations  in  the  first  chart 
are  based  on  premiiuns  for  six  options 
as  of  the  close  of  business  on  May  6, 
1999,  while  the  calculations  in  the 
second  chart  show  the  premiums  for  the 
same  options  as  of  the  close  of  business 
on  May  13, 1999.  The  charts 
demonstrate  the  effect  that  premium 
appreciation  has  on  a  specialist's 
minimiun  financial  requirements. 
Specifically,  because  of  the  rise  in 
premiums,  the  specialist's  minimum 
capital  requirement  increased  from 
$882,750  in  Week  1  to  $993,000  in 
Week  2. 


'The  "cost  to  carry"  60  option  contracts  is 
determined  pursuant  to  rule  15c3-l8(b)(2)(iii)(C) 
under  the  Act,  17  CFR  15c3-la(b)(2)(iii)(C).  which 
provides  that  a  broker  or  dealer  that  is  long  puts  or 
calls  must  deduct  50  percent  of  the  market  value 
of  the  net  long  put  and  call  positions  in  the  same 
options  series. 
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WEEK1 


Option 

CALL 

PUT 

Total 

Premium 

Requirement 

Premium 

Requirement 

1  

56% 

14% 

4% 

9 

i5y4 

58% 

$5,687.50  X  60  /  2 
1,450.00x60/2 
412.50x60/2 
900.00  X  60  /  2 
1,525.00x60/2 
5,850.00  X  60  /  2 

67y4 

7% 

17 

5V4 

5V4 

33% 

$6,725.00  X  60  /  2 
762.30  X  60  /  2 
1.700x60/2 
525.00  X  60  /  2 
525.00  X  60  /  2 
3.362.50x60/2 

$372,375 
66.375 
63.375 
42.750 
61,500 
276.375 

2 

3  ^ „ 

4 „ 

5  

6  

Tolal „ 

882,750 

Week  2 

Option 

CALL 

PUT 

Total 

Prenwum 

Requirement 

Premium 

Requirement 

1  

75% 
13% 
5V4 
9% 
14% 
61% 

$7,537.50  V  60  /  2 

1,387.50x60/2 

525.00  x  60  /  2 

912.50x60/2 

1,487.50x60/2 

6.175.00x60/2 

55% 
16% 
22V4 
8% 
8% 
39% 

$5,575.00  X  60  /  2 
1.612.50x60/2 
2.225.00  X  60  /  2 
837.50  X  60  /  2 
837.50  X  60  /  2 
3.987.50  X  60  /  2 

$393,375 
90,000 
82.500 
52.500 
69.750 
304.875 

2  

3  

4  

5 

Tow  

993.000 

Before  the  Amex's  (niirent  specialist 
financial  requirements  took  effect  in 
Jime  1988,  Amex  rules  required 
specialists  to  maintain  ca^  or  net  liquid 
assets  equal  to  the  grater  of  $100,000  or 
an  amount  sufficient  to  assume  a 
position  of  20  trading  units  of  each 
speciality  issue.  As  noted  above,  the 
Amex  proposes  to  amend  Amex  Rule 
950(h)  to  require  every  registered 
options  specialist  to  maintain  cash  or 
liquid  assets  in  the  amount  of  $600,000 
plus  $25,0C0  for  each  option  issue  in 
excess  of  ten  option  issues  in  which 
such  specialist  is  registered.  Under  the 
proposal,  a  specialist's  financial 
requirement  would  not  fluctuate  with 
the  premiums  of  the  highest  priced 
option  series,  but  would  change  only 
when  the  specialist  unit  voluntarily 
changes  the  number  of  option  issues  it 
trades.  The  equity  specialist  financial 
requirements  will  remain  at  their 
current  levels  as  set  forth  in  Amex  Rule 
171. 

The  Exchange  notes  the  existence  of 
additional  safeguards,  such  as  circuit 
breakers,  which  became  o{>erative  since 
the  Exchange's  last  revision  to  Amex 
Rule  171.B  In  addition,  the  Exchange's 


"The  Amex's  June  10  Letter  describes  additional 
safeguards  relating  to  specialists'  financial 
requirements.  Among  other  things,  the  June  10 
Letter  notes  that  a  specialist  unit  that  is  not  self- 
clearing  maintains  an  agreement  with  a  clearing 
firm  that  guarantees  the  specialist's  transactions.  A 
specialist  that  is  self-clearing  guarantees  the 
transactions  effected  by  its  specialists  on  the  Amex 
floor.  In  addition,  the  June  10  Letter  states  that  the 
Amex  reviews  all  specialist  financial  requirements 


daily  review  of  specialist  capital 
reserves  and  the  Exchange's  early 
warning  signals,  which  trigger  a  more 
intense  level  of  surveillance  of  exchange 
specialists  during  volatile  market 
situations,  continue  to  remain  in  place. 
Further,  the  proposal  will  permit 
options  specialists  to  maintain  relative 
control  over  their  level  of  financial 
requirements  by  determining  their 
respective  number  of  options 
allocations. 

As  noted  above,  imder  the  Amex's 
ciurent  rules,  financial  requirements  for 
options  specialists  do  not  take  into 
consideration  the  extent  to  which  the 
specialists  maintain  hedged  positions  in 
their  registered  option  issues.  The  Amex 
recently  compared  its  financial 
requirements  for  options  specialists  to 
similar  capital  requirements  maintained 
by  other  exchanges.  In  contrast  to  the 
Amex's  capital  requirements,  the 
Exchange  notes  that  a  Lead  Market 
Maker  ("LMM")  on  the  Pacific  Exchange 
("PCX")  that  peoforms  the  function  of  an 


each  day  and  contacts  the  specialist's  principal(s) 
to  request  the  deposit  of  additional  funds  on  any 
day  when  the  specialist  approaches  the  early 
warning  financial  requirement  level  (120%  of  the 
minimum  specialist  financial  requirement).  If  the 
specialist  is  unable  to  deposit  additional  capital,  the 
Amex  obtains  a  written  guarantee  from  the 
specialist's  clearing  firm  stating  that  the  clearing 
firm  will  guarantee  the  specialist's  transactions.  The 
process  of  obtaining  a  written  guarantee  serves  to 
notify  the  clearing  firm  of  the  specialist's  current 
financial  condition.  Finally,  the  Amex  notes  that 
the  Exchange  may  reallocate  the  specialist's 
allocation  to  another  specialist  unit  if  the  specialist 
fails  to  satisfy  the  Amex's  financial  requirements. 
See  June  10  Letter,  supra  note  3. 


Order  Book  Official  ("OBO")  must 
maintain  minimum  net  capital  of 
$500,000  plus  $25,000  for  each  issue 
over  five  issues  for  which  the  LMM 
performs  the  function  of  an  OBO.^  An 
LMM  that  does  not  perform  the  function 
of  an  OBO  must  maintain  minimum  net 
capital  of  $350,000  plus  $25,000  for 
each  issue  over  eight  issues  that  has 
been  allocated  to  the  LMM.^ 
Accordingly,  to  carry  the  same  options 
book  noted  in  the  Amex's  example 
above,  an  LMM  that  functions  as  an 
OBO  in  each  of  his  options  allocations 
would  be  required  to  maintain 
minimiun  net  capital  of  $525,000,  while 
an  LMM  that  does  not  fimction  as  an 
OBO  would  be  required  to  maintain 
minimum  net  capital  of  $350,000.  The 
Exchange  has  also  compared  its  current 
financial  requirements  for  option 
specialists  with  those  of  the  Chicago 
Board  Options  Exchange  and  the 
Philadelphia  Stock  Exchange.  These 
comparisons  have  led  the  Amex  to 
conclude  that  revisions  to  Amex  Rule 
950(h)  are  necessary. 

In  the  Exchange's  view,  the  cost  for 
options  specialists  to  maintain  financial 
reserves  sufficient  to  satisfy  the 
Exchange's  financial  requirements  has 
been  increasing  for  Amex  options 
specialists  relative  to  competing  options 
specialists  or  market  makers  at  other 
exchanges.  These  financial  requirements 
effectively  reduce  the  niunber  of  option 


'  See  PCX  Rule  6.82(h),  Commentary  .04. 
•  See  PCX  Rule  6.82(c)(l  1 ). 
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issiifes  that  may  be  allocated  to  an  Amex 
options  specialist  and  provide  an 
incentive  for  Amex  members  to  consider 
moving  their  business  operations  to 
exchanges  with  less  restrictive  financial 
requirements.  The  Exchange  believes 
tha^  jthe  proposed  change  is  necessary  to 
addiless  any  potential  and  significant 
increase  in  the  nimiber  of  option  issues 
tradfd  on  the  Exchange  that  may  occur 
as  i  ^sult  of  competitive  marketplace 
conditions.  The  Exchange  believes  that 
thejbroposed  change  in  the  specialist 
fin^i^cial  requirements  will  help  to 
ens^  that  Amex  options  specialists 
conjt^ue  to  maintain  adequate  capital 
res^fves  while  remaining  competitive 
wit|i  their  counterparts  at  other 
jes. 

Amex  also  proposes  to  amend 
Rule  950(h),  Commentary  .01,  to 

the  minimum  capital 

ment  for  a  specialist  that 
tains  a  book  in  both  equity 
ities  and  options  ("an  equity/ 
opdon  book").  Specifically,  Amex  Rule 
95G|h).  Commentary  .01,  as  amended, 
will  provide  that,  for  an  options 
spetfalist  also  serving  as  an  eqmty 
specialist,  the  minimum  $600,000 
requirement  specified  in  Amex  Rule  171 
wil|  ^pply  to  the  entirety  of  the 
spepalist's  business  in  both  equities 
ana  bptions.  The  minimum  financial 
requirement  for  a  specialist  with  an 
equity/option  book  will  be  $600,000, 
roVlded  that  the  financial  requirement 


I 


lither  the  equity  allocation  nor  the 
4n  allocation  exceeds  $600,000. 
,  under  Commentary  .01,  the 
,iun  financial  requirement  for  a 
spe^alist  who  is  allocated  one  equity 
issiM  and  one  option  issue  would  be 
$600,000,  provided  that  the  financial 
reqmrement  for  neither  the  equity 
alloldation  nor  the  options  allocation 
exceeds  $600,000.^ 

For  an  eqidty/option  book  where  the 
finaincial  requirement  of  either  the 
eqti^|y  allocation  or  the  options 
allolqation  exceeds  $600,000,  the 
minilnum  financial  requirement  will  be 
caldi^ated  by  combining  the  equity  and 
optional  financial  reqiiirement  [i.e.,  the 
financial  requirements  for  equity 
specialists  imder  Amex  Rule  171  and 
the  financial  requirements  for  options 
sftedalists  under  Amex  Rule  950(h)). 
For  [example,  a  specialist  with  three 
equiiy  allocations  and  two  options 
allopations,  where  the  financial 
requirement  for  the  three  equity 
allocations  exceeds  $600,000,  woidd  be 
required  to  maintain  capital  sufficient  to 
assume  a  position  of  60  trading  units  of 
eacb  equity  allocation  plus  $50,000  for 
the  t^o  options  allocations.  Similarly,  a 


'5 )  r  Amendment  No.  1,  surpa  note  3. 


specialist  allocated  11  options  and  one 
equity  security  would  be  required  to 
maintain  capital  of  $625,000  for  the  11 
option  allocations  plus  the  amount 
required  to  assume  a  position  of  60 
trading  units  of  the  equity  security.'" 
The  Amex  indicated  that  Commentary 
.01  is  designed  to  encourage  new 
specialist  books. 

2.  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act "  in  that  it  is  designed 
to  prevent  fiaudiUent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  the  Proposed  Rule  Change 
Received  From  Members,  Participants, 
or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiBectiveiiess  of  the 
Proposed  Rule  change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatwy  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal,  as 
amended,  is  consistent  wi£b  the  act. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 


"  15  U.S.C.  78fl[b)(5). 


the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
"proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  form  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-99-13  and  should  be  submitted 
by  Augiist  30, 1999. 

For  the  CJommission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-20414  Filed  8-6-99;  8:45  amj 

mjJNO  CODE  M10-01-H 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedtnga.  Agreementa 
RIed  During  the  Week  Ending  July  30. 
1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  OST-99-6027 
Date  Filed:  jxiiy  27, 1999 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC12  USA-EUR  0080  dated  2  July 

1999 
PTC12  USA-EUR  0085  dated  27  July 

1999 
Mail  Vote  020— TCI  2  North  Atlantic 
USA-Austria,  Belgium,  Germany, 
Netherlands,  Scandinavia, 
Switzerland 
Minutes— PTC12  USA-EUR  0084 

dated  9  July  1999 
Tables— PTCl 2  USA-EUR  Fares  0037 

dated  27  July  1999 
Intended  jfor  effective  date:  1 
November  1999. 
Docket  Number:  OST-99-6037 
Date  Filed:  July  30, 1999 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC  COMP  0486  dated  30  July  1999 
Composite  Expedited  Resolution  01 7d 


"  17  CFR  Z0O.3O-3(a)(12). 
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(Amending) 

(Extract  of  Minutes  and  Summaty 
included) 

Intended  effective  date:  15  September 
1999. 
DorodiyW.  Walker, 

Federal  Register  Liaison. 

(FR  Doc.  99-20415  Filed  8-6-99;  8:45  am] 

■UJNG  COM  4t1(M2-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  tiM  Secretary 

Noliee  of  Applicatione  for  Certiflcatee 
of  Public  Convenience  and  Neeeeaity 
and  Foreign  Air  Carrier  Permita  Ried 
Under  Subpart  Q  During  the  Weeli 
Ending  July  30, 1999 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procediual  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Mooify  Scope  are  set  forth 
below  for  eai:h  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Pocket  Number:  OST-99-6026. 

Date  Fiied;  July  27, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  To  Modify 
Scope:  August  24, 1999. 

Description:  Application  of 
Avialeasing  Aviation  Company 
pursuant  to  49  U.S.C.  41302  and 
Subpart  Q,  applies  for  a  foreign  air 
carrier  permit  to  engage  in  all-caigo 
charter  service  between  the  Republic  of 
Uzbekistan  and  the  United  States. 

Docket  Number:  OST-99-6033. 

Date  Filed:  July  28. 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  To  Modify 
Scope:  August  25.  1999. 

Description:  Application  of  MK 
Airlines  Limited  ("MK  Ghana") 
pursuant  to  49  U.S.C.  Section  41302  and 
Subpart  Q,  applies  for  a  foreign  air 
carrier  permit  authorizing  it  to  engage  in 
scheduled  foreign  air  transportation  of 
property  and  mail  between  a  point  or 
points  in  Ghana  and  a  point  or  points 
in  the  United  States.  MK  Ghana  also 
requests  authority  to  conduct  Fifth 
Freedom  cargo  charter  flights  between 


the  United  States  and  points  in  third 

coimtries. 

Dorothy  W.  Walker, 

Federal  Register  Liaison . 

(FR  Doc.  99-20416  Filed  8-6-99;  8:45  am] 

WLLMG  COOE  4«10-6»-P 

DEPARTMENT  OF  TRANSPORTATION 
Amtrak  Reform  Council;  Meeting 

AGENCY:  Amtrak  Reform  Council. 
ACTION:  Notice  of  Business  Meeting. 

SUMldARY:  As  provided  in  section  203  of 
the  Amtrak  Reform  and  Accountability 
Act  of  1997,  the  Amtrak  Reform  Coimcil 
(ARC)  gives  notice  of  a  business  meeting 
of  the  Coimcil.  At  its  business  meeting 
the  Council  will  consider  its  FY2001 
Budget  Request,  a  review  of  recent  OIG 
and  GAO  financial  reports  on  Amtrak, 
and  a  briefing  on  Amtrak's  Mail  and 
Express  Business  Plan.  The  meeting  will 
also  consider  matters  raised  by 
individual  Council  members.  Portions 
of  the  meeting  may  be  held  in  closed 
Executive  Session  if  the  Council  is 
considering  issues  involving  Proprietary 
Information 

DATES:  The  Council's  business  meeting 
is  scheduled  from  9  a.m.  to  11:30  a.m. 
on  Tuesday,  August  31, 1999. 

ADDRESSES:  The  meeting  will  held  in  the 
Port  of  Seattle  Commission  Chambers, 
2711  Alaskan  Way,  Seattle,  WA  98121. 
Persons  in  need  of  special  arrangements 
should  contact  the  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  O'Sullivan,  Amtrak  Reform 
Council,  Room  7105.  JM-AI^C,  400 
Seventh  Street,  SW,  Washington,  DC 
20590,  or  by  telephone  at  (202)  366- 
0591;  FAX:  202-493-2061. 
SUPPLEMENTARY  INFORMATION: 

The  ARC  was  created  by  the  Amtrak 
Reform  and  Accountability  Act  of  1997 
(ARAA),  as  an  independent 
commission,  to  evaluate  Amtrak's 
performance  and  to  make 
recommendations  to  Amtrak  for 
achieving  further  cost  containment, 
productivity  improvements,  and 
financial  reforms.  In  addition,  the 
ARAA  requires  that  the  ARC  monitor 
cost  savings  resulting  from  work  rules 
established  under  new  agreements 
between  Amtrak  and  its  labor  unions; 
that  the  ARC  provide  an  annual  report 
to  Congress  that  includes  an  assessment 
of  Amtrak's  progress  on  the  resolution 
of  productivity  issues;  and  that  after  two 
years  the  ARC  has  the  authority  to 
determine  whether  Amtrak  can  meet 
certain  financial  goals  specified  under 
the  ARAA  and,  if  not.  to  notify  the 
President  and  the  Congress. 


The  ARAA  provides  that  the  ARC 
consist  of  eleven  members,  including 
the  Secretary  of  Transportation  and  ten 
others  nominated  by  the  President  and 
Congressional  leaders.  Each  member  is 
to  serve  a  five  year  term. 

Issued  in  Washington,  DC.  August  2. 1999. 
Thomas  A.  Till, 
Executive  Director. 

[FR  Doc.  9»-20374  Filed  8-«-99;  8:45  am] 
BNJJNO  CODE  4010-06-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

Index  of  Adminietrator'a  Deciaiona  and 
Ordera  in  Civil  Penalty  Actiona; 
Publication 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  publication. 

SUMMARY:  This  notice  constitutes  the 
reqiiired  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  This 
publication  represents  the  quarter 
ending  on  Jime  30, 1999.  This 
publication  ensiues  that  the  agency  is  in 
compliance  with  statutory  indexing 
requirements. 

FOR  FURTHER  MFORMATKM  CONTACT: 
James  S.  Dillman,  Assistant  Chief  " 

Counsel  for  Litigation  (AGC-400), 
Federal  Aviation  Administration,  400 
7th  Street,  SW.,  Suite  PL  200-A. 
Washington,  DC  20590:  telephone  (202) 
366-4118. 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  hi  a 
notice  issued  on  July  11, 1990,  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17, 1990).  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  decisions  and  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
Part  13.  Subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  orders  in 
civil  penalty  actions  organized  by  order 
number  and  containing  identifying 
information  about  each  decision  or 
order.  The  FAA  also  maintains  a 
ciunulative  subject-matter  index  and 
digests  organized  by  order  number. 
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fhe  indexes  are  published  on  a 
qi^^erly  basis  (i.e.,  January,  April,  July, 
aad  October).  This  publication 
redresents  the  quarter  ending  on  March 
~1,|1999. 

le  FAA  first  published  these 

lexes  and  digests  for  all  decisions  and 

^ers  issued  by  the  Administrator 
thk)ugh  September  30, 1990.  55  FR 
49^84;  October  31, 1990.  The  FAA 
ax  ikounced  in  that  notice  that  only  the 
su  bject-matter  index  would  be 
pUplished  cimiulatively  and  that  the 
or^er  number  index  would  be  non- 

lulative.  The  FAA  annoimced  in  a 
M4r  notice  that  the  order  number 
9xes  published  in  January  would 
:  all  of  the  civil  penalty  decisions 
foi-lthe  previous  year.  58  FR  5044;  1/19/ 
93. 

the  previous  quarterly  publications  of 
th  36e  indexes  have  appeared  in  the 
Fcaeral  Register  as  follows: 


I );  ites  of  quarter 


iiM/ss-o/ao/so 

10'  /90-12/31/90 
1/)  91-3/31/91 
4/)  91-3/31/91 
7/;  91-9/30/91 


A(  «iinistrative  Law  Judges — Power  and  Authority: 

Continuance  of  hearing 

Credibility  findings  


Federal  Register 
Publication 


55  FR  45984;  10/31/90 

56  FR  44886;  2/6/91 
56  FR  20250;  5/2/91 
56  FR  31984;  7/12/91 
56  FR  51735;  10/15/91 


Dates  of  quarter   . 

Federal  Register 
Publication 

10/1/91-12/31/91  .. 

57  FR  2299;  1/21/92 

1/1/92-3/31/92  

57  FR  12359;  4/9/92 

4/1/92-6/30/92  

57  FR  32825;  7/23/92 

7/1/92-9/30/92  

57  FR  48255;  10/22/92 

10/1/92-12/31/92  .. 

58  FR  5044;  1/19/93 

1/1/93-3A31/93  

58  FR  21199;  4/19/93 

4/1/93-6/30/93  

58  FR  42120;  8/6/93 

7/1/93-9/30/93  

58  FR  58218;  10/29/93 

10/1/93-12/31/93  .. 

58  FR  5466;  2/4/94 

1/1/94-3/31/94  

59  FR  22196;  4/29/94 

4/1/94-6/30/94  

59  FR  39618;  8/3/94 

7/1/94-9/30/94  

60  FR  4454;  1/23/95 

1/1/95-3/31/95  

60  FR  19318;  4/17/95 

4/1/95-6/30/95  

60  FR  36854;  7/17/95 

7/1/95-9/30/95  

60  FR  53228;  10/12/95 

10/1/9S-12/31/95  .. 

61  FR  1972;  1/24/96 

1/1/96-3/31/96  

61  FR  16955;  4/18/96 

4/1/98-6/30/96  

61  FR  37526;  7/1 8«6 

7/1/96-9/30/96  

61  FR  54833;  10/22/96 

10/1/96-12/31/96  .. 

62  FR  2434;  1/16/97 

1/1/97-3/31/97  

62  FR  24533;  5/2/97 

4/1/97-6/30/97  

62  FR  38339;  7/17/97 

7/1/97-9/30/97  

62  FR  53856;  10/16/97 

10/1/97-12/31/97  .. 

63  FR  3373;  1/22/98 

1/1/98-3/31/98  

63  FR  19559;  4/20/98 

4/1/98-6/30/98  

63  FR  37914;  7/14/98 

7/1/98-9/30/98  

63  FR  57729;  10/28/98 

10/1/98-12A31/98  .. 

64  FR  1855;  1/12/99 

1/1/99-3/31/99  

64  FR  24690;  5/7/99 

The  civil  penalty  decisions  and 
orders,  and  the  indexes  and  digests  are 


available  in  FAA  offices,  hi  addition, 
the  Administrator's  civil  penalty 
decisions  have  been  published  by 
commercial  publishers  (Hawkins 
Publishing  Company  and  Clark 
Boardman  Callaghan)  and  are  available 
on  computer  on-line  services  (Westlaw, 
LEXIS,  CompuServe  and  FedWorld).  (A 
list  of  the  addresses  of  the  FAA  offices 
where  the  civil  penalty  decisions  may 
be  reviewed  and  information  regarding 
these  commercial  publications  and 
computer  databases  are  provided  at  the 
end  of  this  notice.) 

Information  regarding  the 
accessibility  of  materials  filed  in 
recently  initiated  civil  penalty  cases  in 
FAA  civil  penalty  cases  at  the  DOT 
Docket  and  over  the  Internet  is  also  set 
forth  at  the  end  of  this  notice. 

Gvil  Penalty  Actions — Orders  Issued 
by  the  Administrator 

Order  Number  Index 

(This  index  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
April  1, 1999,  to  June  30, 1999). 

99-3 — Clarence  L.  Justice 

6/11/99— CP98WP0055,  DMS  No.  FAA- 
1998-4751 


Civil  Penalty  Actions — Orders  Issued  by  the  Administrator 

Subject  Matter  Index 


(Current  as  of  June  30,  1999.) 


Default  Judgment 


Discovery 


Expert  Testimony  

Granting  extensions  of  time 

Hearing  location  ;.„ 

Hearing  request 


Mtial  Decision  „ „ ,.,..„, 

Lateness  of 

Should  include  requirement  to  file  appeal  brief  in  decision 
Jurisdicton: 

Generally 

After  issuance  of  order  assessing  civil  penalty 

When  complaint  is  withdrawn 

Motion  for  Decision  , 


No  authority  to  extend  due  date  for  late  Answer  without  show- 
ing of  good  cause.  (See  also  Answer). 

Notice  of  Hearing  '. 

Regulate  proceedings  .'. „ „ 

Sanction „ , 


Service  of  law  judges  by  parties 
Vacate  initial  decision  

Aet  al  Photography 

Agpicy  Attorney , 


91-11  Continental  Airlines;  92-29  Haggland. 

90-21  Carroll;  92-3  Park;  93-17  Metcalf;  94-3  Valley  Air:  94-4 
Northwest  Aircraft  Rental;  95-25  Conquest;  95-26  Hereth;  97-20 
Werle:  97-30  Emery  Woridwide  Airlines:  97-32  Florida  Propeller: 
98-18  General  Aviation. 

91-11  ContinenUl  Airlines:  92-47  Cornwall;  94-8  Nunez:  94-22 
Harkins;  94-28  Toyota:  95-10  Diamond:  97-28  Continental  Air- 
lines; 97-33  Rawlings;  98-13  Air  St.  Thomas. 

89-6  American  Airlines:  91-17  KDS  Aviation:  91-54  Alaska  Air- 
lines: 92-46  Sutton-Sautter:  93-10  Costello. 

94-21  Sweeney. 

90-27  Gabbert. 

92-50  CuUop. 

93-12  Langton;  94-6  Strohl;  94-27  Larsen:  94-37  Houston;  9S-19 
Rayner. 

92-1  Costello;  92-32  Bamhill. 

97-31  Sanford  Air. 

98-5  Squire. 

90-20  Degenhardt;  90-33  Cato;  92-1  Costello:  92-32  Bamhill. 

94-37  Houston:  95-19  Rayner;  97-33  Rawlings. 

94-39  Kirola. 

92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment:  93-11  Merkley; 

96-24  Horizon;  98-20  Koenig. 
95-28  Adantic  World  Airways;  97-18  Robinson:  98-4  Larry's  Flying 

Service. 
92-31  Eaddy. 
97-20  Werle. 
90-37  Northwest  Airlines;  91-54  Alaska  Airlines:  94-22  Harkins; 

94-28  Toyota. 
97-18  Robinson. 

90-20  Degenhardt:  92-32  Bamhill;  95-6  Sutton. 
95-25  Conquest  Helicopters. 
93-13  Medel. 
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Air  Carrier: 

Agent/independent  contractor  of 92-70  USAir. 

Careless  or  Reckless  92-48  &  92-70  USAir,  93-18  Westair  Commuter. 

Ehity  of  care  Non-delegable  92-70  USAir;  96-16  Westair  Commuter,  96-24  Horizon;  97-«  Pa- 
cific Av.  d/b/a/  Inter-Islai)d  Helicopters. 

Employee  , 93-18  Westair  Commuter;  97-8  Pacific  Av.  d/b/a  Inter-Island  Heli- 
copter. 

Ground  Security  Coordinator,  Failure  to  provide 96-16  WestAir  Commuter. 

Intoxicated  Passenger: 

Allowing  to  board  98-11  TWA. 

Serving  alcohol  to  98-11  TWA. 

Liability  for  acts/omissions  of  employees  in  the  scope  of  em-    98-11  TWA. 
ployment. 
Aircraft  Maintenance  (See  also  Airworthiness,  Maintenance  Manual): 

Generally 90-11  Thunderbird  Accessories;  91-8  Watts  Agricultural  Aviation; 

93-36  &  94-3  Valley  Air;  94-38  Bohan;  95-11  Horizon;  96-3 
America  West  Airlines;  97-8  Pacific  Av.  d/b/a/  Inter-Island  Heli- 
copters; 97-9  Alphin;  97-10  Alphin;  97-11  Hampton;  97-30 
Emery  Worldwide  Airlines;  97-31  Sanford  Air;  98-18  General 
Aviation. 

Acceptable  methods,  techniques,  and  practices  96-3  America  West  Airlines. 

After  certificate  revocation  92-73  Wyatt. 

Airworthiness  Directive  compliance  with 96-18  Kilrain;  97-9  Alphin. 

Inspection  96-18  Kilrain;  97-10  Alphin. 

Najor/minor  repairs „ 96-3  American  West  Airlines. 

Minimum  Equipment  List  (MEL)  94-38  Bohan;  95-11  Horizon;  97-11  Hampton;  97-21  Delta;  97-30 

Emery  Worldwide  Airlines. 
Aircraft  Records: 

Aircraft  Operation  91-8  Watts  Agricultural  Aviation. 

Flight  and  Duty  Time 96-4  South  Aero. 

Maintenance  Records  91-8  Watts  Agricultural  Aviation;  94-2  Woodhouse;  97-30  Emery 

Worldwide  AirUnes;  97-31  Sanford  Air.  98-18  General  Aviation. 

"Yellow  tags" 91-8  Watts  Agricultural  Aviation. 

Aircraft-Weight  and  Balance  (See  Weight  and  Balance): 
Airmen: 

Pilots  91-12  &  91-31  Terry  ft  Menne;  92-8  Watkins;  92-49  Richardson  ft 

Shimp;  93-17  Metcalf. 

Altitude  deviation  _ 92-49  Richardson  &  Shimp. 

Careless  or  Reckless  91-12  &  91-31  Terry  &  Menne;  92-«  Watkins;  92-49  Richardson  ft 

Shimp;  92-47  Comwell;  93-17  Metcalf;  93-29  Sweeney;  96-17 
Fenner. 

Flight  time  limitations 93-11  Merkley. 

Follow  ATC  Instruction 91-12  ft  91-31  Terry  ft  Menne;  92-«  Watkins;  92-49  Richardson  ft 

Shimp. 

Low  Flight 92-47  Comwell;  93-17  Metcalf. 

Owner's  responsibility 96-17  Fenner. 

See  and  Avoid  93-29  Sweeney. 

Air  Operations  Area  (AOA): 

Air  Carrier  Responsibilities  90-19  Continental  Airlines;  91-33  Delta  Air  Lines;  94-1  Delta  Air 

Lines. 

Airport  Operator  Responsibilities  90-19  Continental  Airlines;  91-4  (Airport  Operator);  91-18  [Airport 

Operator);  91-40  (Airport  Operator);  91-41  [Airport  Operator);  91- 
58  [Airport  Operator);  96-1  [Airport  Operator);  98-7  LAX. 

Badge  Display 91-4  [Airport  Operator);  91-33  Delta  Air  Lines;  99-1  American  Air- 
lines. 

Definition  of 90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-58  [Airport 

Operator). 

Exclusive  Areas  90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-58  [Airport 

Operator);  98-7  LAX. 
Airport  Security  Program  (ASP): 

Compliance  with  .^ 91-4  [Airport  Operator);  91-18  [Airport  Operator);  91-40  [Airport 

Operator);  91-41  [Airport  Operator);  91-58  [Airport  Operator];  94- 
1  Delta  Air  Lines;  96-1  [Airport  Operator);  97-23  Detroit  Metro- 
politan; 98-7  LAX;  Airport  Operator. 

Responsibilities  90-12  Continental  Airlines;  91-4  [Airport  Operator);  91-18  (Airport 

Operator);  91-40  [Airport  Operator);  91-41  [Airport  Operator);  91- 
58  [Airport  Operator);  96-1  [Airport  Operator);  97-23  Detroit  Met- 
ropolitan. 
Air  Traffic  Control  (ATC): 

Error  as  mitigating  factor  91-12  ft  91-31  Tarry  &  Menne. 

Error  as  exonerating  factor 91-12  ft  91-31  Terry  &  Menne;  92-40  Wendt. 

Ground  Control 91-12  Terry  ft  Menne;  93-18  Westair  Commuter. 

Local  Control  ^ 91-12  Terry  ft  Menne. 

Tapes  ft  Transcripts  _ 91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 
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Airworthiness 


91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  92-48  & 
92-70  USAir;  94-2  Woodhouse;  95-11  Horizon;  96-3  America 
West  Airiines;  96-18  Kilrain;  94-25  USAir;  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters;  97-9  Alphin;  97-10  Alphin;  97-11 
Hampton;  97-21  Delta;  97-30  Emery  Worldwide  Airiines;  97-32 
Florida  Propeller;  98-18  General  Aviation. 


Ar  1  icus  Curiae  Briek  90-25  Gabbert 

Ai !  wer: 


ALJ  may  not  extend  due  date  for  late  Answer  unless  good  cause 

shown. 
Reply  to  each  numbered  paragraph  in  the  complaint  required  .... 
Timeliness  of  answer  


A]  i;  teal 


What  constitutes „ 

s  (See  also  Filing;  Timeliness;  Mailing  Rule): 
Briefs.  Generally  


Additional  Appeal  Brief 


Appeal  dismissed  as  premature 

Appeal  dismissed  as  moot  after  complaint  withdrawn 

Appellate  arguments  

Court  of  Appeals,  appeal  to  (See  Federal  Courts)  Good  Cause  for 
Late-Filed  Brief  or  Notice  of  Appeal. 


Motion  to  Vacate  construed  as  a  brief 
Perfecting  an  Appeal,  generally  


Extension  of  Time  for  (good  cause  for) 


Failure  to 


Notice  of  appeal  construed  as  appeal  brief 


What  Constitutes 


Service  of  brief: 

Failure  to  serve  other  party 
llmeliness  of  Notice  of  Appeal  . 


95-28  Atlantic  World  Airways;  97-18  Robinson;  97-33Rawlings; 
98-4  Larry's  Flying  Service. 

98-21  Blankson. 

90-3  Metz;  90-15  Playter;  92-32  Bamhill;  92-47  Cornwall;  92-75 
Beck;  92-76  Safety  Equipment;  94-5  Grant;  94-29  Sutton;  94-30 
Columna;  94-43  Perez;  95-10  Diamond;  95-28  Atlantic  World 
Airways;  97-18  Robinson;  97-19  Missirlian;  97-33  Rawlings;  97- 
38  Air  St.  Thomas;  98-4  Larry's  Flying  Service;  98-13  Air  St. 
Thomas. 

92-32  Bamhill;  92-75  Beck;  97-19  Missiriian. 

89-4  Metz:  91-45  Park:  92-17  Giuffrida:  92-19  Cornwall:  92-39 
Beck;  93-24  Steel  City  Aviation;  93-28  Strohl;  94-23  Perez:  95-13 
Kilrain. 

92-3  Park;  93-5  Wendt;  93-6  Westair  Commuter;  93-28  Strohl:  94- 

4  Northwest  Aircraft:  94-18  Luxemburg;  94-29  Sutton;  97-22 
Sanford  Air;  97-34  Continental  Airlines;  97-38  Air  St.  Thomas; 
98-18  General  Aviation. 

95-19  Rayner. 

92-9  Griffin. 

92-70  USAir. 

90-3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham:  91-24  Esau; 
91^8  Wendt;  91-50  &  92-1  Costello;  92-3  Park;  92-17  Giuffrida; 
92-39  Beck;  92-41  Moore  &  Sabre  Associates;  92-52  Beck;  92-57 
Detroit  Metro  Wayne  Co.  Airport;  92-69  McCabe;  93-23  Allen; 
93-27  Simmons;  93-31  Allen:  95-2  Meronek;  95-9  Woodhouse; 
95-25  Conquest,  97-28  Continental;  97-38  Air  St.  Thomas:  98-1 
V.  Taylor:  98-13  Air  St.  Thomas. 

91-11  Continental  Airlines. 

92-17  Giuffrida;  91-19  Cornwall;  92-39  Beck;  94-23  Perez:  95-13 
iCilrain;  96-5  Alphin  Aircraft;  98-20  Koenig. 

8»-8  Thimderbird  Accessories;  91-26  Britt  Airways;  91-32  Bargen; 
91-50  Costello;  93-2  &  93-3  Wendt:  93-24  Steel  City  Aviation: 
93-32  Nunez:  98-5  Squire;  98-15  Squire;  99-3  Justice. 

89-1  Gressani;  89-7  Zenkner;  90-11  Thunderbird  Accessories:  90- 
35  P.  Adams;  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20 
Bargen;  91^3,  91-44.  91^6  &  91-47  Delta  Air  Lines:  92-11 
Alilin:  92-15  Dillman;  92-18  Bargen;  92-34  Carrell;  92-35  Bay 
Land  Aviation;  92-36  Southwest  Airlines;  92-45  O'Brien;  92-56 
Montauk  Caribbean  Airways:  92-67  USAir;  92-68  Weintraub;  92- 
78  TWA;  93-7  Dunn;  93-8  Nunez:  93-20  Smith;  93-23  &  93-31 
Allen;  93-34  Castle  Aviation:  93-35  Steel  City  Aviation;  '94-12 
Bartusiak;  94-24  Page:  94-26  French  Aircraft:  94-34  American 
International  Airways;  94-35  American  International  Airways; 
94-36  American  International  Airways;  95-4  Hanson;  95-22  7  96- 

5  Alphin  Aircraft;  96-2  Skydiving  Center:  96-13  Winslow;  97-3 
[Airport  Operator],  97-6  WRA,  Inc."  97-15  Houston  &  Johnson 
County;  97-35  Gordon  Air  Services;  97-36  Avcon:  97-37  Roush; 
98-10  Rawlings:  99-2  Oxygen  Systems. 

92-39  Beck;  94-15  Columna;  95-9  Woodhouse:  95-23  Atlantic 
World  Airways;  96-20  Missirlian;  97-2  Sanford.  Air;  98-5  Squire; 
98-17  Blue  Ridge  Airlines;  98-23  Instead  Balloon  Services;  99-3 
Justice. 

90-4  Metz;  90-27  Gabbert:  91^5  Park;  92-7  West;  92-17  Giuffrida: 
92-39  Beck;  93-7  Dunn;  94-15  Columna;  94-23  Perez;  94-30 
Columna;  95-9  Woodhouse;  95-23  Atlantic  World  Airways:  96-20 
Missirlian;  97-2  Sanford  Air. 

92-17  Giuffirida;  92-19  Cornwall. 

90-3  Metz;  90-39  Hart;  91-50  Costello;  92-7  West;  92-609  McCabe; 
93-27  Simmons;  95-2  Meronek:  95-9  Woodhouse:  95-15  Alphin 
Aviation;  96-14  Midtown  Neon  Sign  Corp.;  97-7  &  97-17  Stal- 
lings;  97-28  Continental;  97-38  Air  St.  Thomas;  98-1  V.  Taylor; 
98-13  Air  St.  Thomas;  98-16  Blue  Ridge  Airlines;  98-17  Blue 
Ridge  Airlines;  98-21  Blankson. 
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Withdrawal  of 89-2  Lincoln-Walker:  89-3  Sittko;  90-4  Nordrom;  90-5  Sussman; 

90-6  Dabaghian;  90-7  Steele;  90-8  Jenkins;  90-9  Van  Zandt;  90- 
13  O'Dell;  90-14  Miller;  90-28  Puleo;  90-29  Sealander;  90-39 
Steidinger;  90-34  D.  Adams:  90-40  &  90-41  Westair  Commuter 
Airlines;  91-1  Nestor;  91-5  Jones;  91-6  Lowery;  91-13  Kreamen 
91-14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer;  91-21 
Britt  Airways;  91-22  Omega  Silicone  Co.;  91-23  Continental  Air- 
lines; 91-25  Sanders;  91-27  Delta  Air  Lines;  91-28  Continental 
Airlines;  91-29  Smith;  91-34  GASPRO;  91-35  M.  Graham;  91-36 
Howard;  91-37  Vereen;  91-39  America  West;  91-42  Pony  Ex- 
press; 91-49  Shields;  91-56  Mayhan;  91-57  Britt  Airways;  91-59 
Griffin;  91-60  Brinton;  92-2  Koller;  92-4  Delta  Air  Lines;  92-6 
Rothgeb;  92-12  Bertetto;  92-20  Delta  Air  Lines;  92-21  Cronberg; 
92-22,  92-23,  92-24,  92-25,  92-26  &  92-28  Delta  Air  Lines;  92- 
33  Port  Authority  of  NY  &  NJ;  92-42  Jayson;  92-43  Delta  Air 
Lines;  92-44  Owens;  92-53  Humble;  92-54  &  92-55  Northwest 
Airlines;  92-60  Costello;  92-61  Romerdahl;  92-62  USAir;  92-63 
Schaefer;  92-64  &  92-65  Delta  Air  Lines;  92-66  Sabre  Associates 
&  Moore;  92-79  Delta  Air  Lines;  93-1  Powell  &  Co.;  93-4  Harrah; 
93-14  Fenske;  93-15  Brown;  93-21  Delta  Air  Lines;  93-22 
Yannofone;  93-26  Delta  Air  Lines:  93-33  HPH  Aviation;  94-9  B  & 
G  Instruments;  94-10  Boyle;  94-11  Pan  American  Airways;  94-13 
Boyie;  94-14  B  &  G  Instruments;  94-16  Ford;  94-33  Trans  World 
Airlines:  94-41  Dewey  Towner;  94-42  Taylor;  95-1  Diamond 
Aviation;  94-3  Delta  Air  Lines;  95-5  Araya;  95-6  Sutton;  95-7 
Empire  Airlines;  95-20  USAir;  95-21  Faisca;  94-24  Delta  Air 
Lines;  96-7  Delta  Air  Lines;  96-8  Empire  Airlines;  96-10  USAir. 
96-11  USAir.  96-12  USAir;  96-21  Houseal;  97-4  [Airport  Oper- 
ator); 97-5  WestAir;  97-25  Martin  &  Jaworski;  97-26  Delta  Air 
Lines;  97-27  Lock  Haven;  97-39  Delta  Air  Lines:  98-9  Contnental 
Express. 

Assault  (See  also  Battery,  and  Passenger  Misconduct)  96-6  Ignatov;  97-12  Mayer. 

"Attempt"  89-5  Schultz. 

Attorney  Conduct  Obstreperous  or  Disruptive 94-39  Kirola. 

Attorney  Fees  (See  EAJA) 

Aviation  Safety  Reporting  System 90-39  Hart;  91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 

Baggage  Matching  98-6  Continental. 

Balloon  (Hot  Air) 94-2  Woodhouse. 

Bankruptcy 91-2  Continental  Airlines. 

Battery  (See  also  Assault  and  Passenger  Misconduct)  96-6  Ignatov;  97-12  Mayer. 

Certificates  and  Authorizations:  Surrender  when  revoked  92-73  Wyatt. 

Qvil  Air  Security  National  Airport  Inspection  Program  (CASNAIP)  ..    91-4  [Airport  Operator);  91-18  [Airport  Operator);  91-40  [Airport 

Operator);  91-41  [Airport  Operator);  91-58  (Airport  Operator). 
.  Civil  Penalty  Amount  (See  Sanction): 
Closing  Argument  (See  Final  Oral  Argument): 

Collateral  Estoppel ; gi-a  Watts  Agricultural  Aviation. 

Complaint: 

Complainant  Bound  By 9O-10  Webb;  91-53  Koller. 

No  Timely  Answer  to  (See  Answer): 

Partial  Dismissal/Full  Sanction  94-19  Pony  Express;  94-40  Polynesian  Airways. 

Stalenes  (See  Stale  Complaint  Rule): 

Statute  of  Limitations  (See  Statute  of  Limitations) 

Timeliness  of  complaint  91-51  Hagwood:  93-13  Medel;  94-7  Hereth;  94-5  Grant. 

Withdrawal  of „ 94-39  Kirola;  95-6  Sutton. 

Compliance  &  Enforcement  Program: 

(FAA  Order  No.  2150.3A) 89-5  Schulz;  89-6  American  Airiines;  91-38  Esau;  92-5  Delta  Air 

Lines. 

Compliance/Enforcement  Bulletin  92-3 96-19  [Air  Carrier). 

Sanction  Guidance  Table 89-5  Schultz;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airiines; 

91-3  Lewis;  92-5  Delta  Air  Lines;  98-18  General  Aviation. 
Concealment  of  Weapons  (See  Weapons  Violations): 

Consolidation  of  Cases  90-12.  90-18  &  90-19  Continental  Airlines. 

Constitutionality  of  Regulations  (See  also  Double  Jeopardy)  90-12  Continental  Airlines;  90-18  ConUnental  Airlines;  90-19  Con- 
tinental Airlines;  90-37  Northwest  Airlines;  96-1  [Airport  Oper- 
ator); 96-25  USAir;  97-16  Mauna  Kea;  97-34  Continental  Air- 
lines; 98-6  Continental  Airlines;  98-11  TWA;  99-1  American. 

Continuance  of  Hearing  90-25  Gabbert;  92-29  Haggland. 

Corrective  Act  (See  Sanction): 
Counsel: 

Leave  to  withdraw 97-24  Gordon. 

No  right  to  assigned  counsel  (See  Due  Process) 
Credibility  of  Witnesses: 

^"^'^^^'y ■- 95-25  Conquest  Helicopters;  95-26  Hereth;  97-32  Florida  Propeller. 

Bias 97-9  Alphin. 
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Defer  to  ALJ  determination  of 


ExpeM 


Impeachment  

Reliability  of  Identification  by  eyewitnesses 

pi  facto  answer 

£  ^lay  in  initiating  action  

Ccliberative  Process  Privilege 


E « terrence 


E  i  scoveiy: 


Eiie 


Deliberative  Process  Privilege 


>  •  a^f  si^aiifswicvaMAiMa  *«w«*»  * 


Depositions,  generally  .... 

Notice  of  deposition 

Failure  to  Produce 


Sanction  for  

Regarding  Unrelated  Case 

I)(^uble  Jeopardy  

Process: 

Generally 


^JA: 

Adversary  Adjudication 


Before  finding  a  violation  

Multiple  violations 

No  right  to  assigned  counsel 
Violation  of 


I •*•%••■■• B^**! 


Amoimt  of  award  

Appeal  fitim  ALJ  decision 

Expert  witness  fees 

Final  disposition 

Further  proceedings  

Jurisdiction  over  appeal  .... 
Late-filed  application  , 

Other  expenses  

Position  of  agency  

Prevailing  party  

Special  circumstances , 

Substantial  justification  .... 


Supplementation  of  application ; 

Rvidence  (See  Proof  &  Evidence) 

Bj;  Parte  Communications 

£ )  pert  Witnesses  (See  Witness) 
yjpension  of  Time: 

By  Agreement  of  Parties  — 

Dismissal  by  Decisionmaker 

Good  Cause  for 

Objection  to  

Who  may  grant 

R^deral  Courts ^ 

I4deral  Rules  of  Civil  Procedure 

i^4deral  Rules  of  Evidence  (See  also  Proof  &  Evidence): 

Admissions  

Settlement  Offers 

Subsequent  Remedial  Measures 

fiihal  Oral  Argument  

I  i  rearms  (See  Weapons) 

F  arry  Flights 

F  iling  (See  also  Appeals;  Timeliness): 

Burden  to  prove  date  of  filing  

Discrepancy  between  certificate  of  service  and  postmark 

Service  on  designated  representative 

I^l^ght  &  Duty  Time: 

Circumstances  beyond  crew's  control: 

Generally - 

Foreseeability » 


90-21  Carroll;  92-3  Park;  93-17  Metcalf;  95-26  Hereth;  97-20 
Werle;  97-30  Emery  Worlwride  Airlines;  97-32  Florida  Propeller; 
98-11  TWA;  98-18  General  Aviation. 

(See  also  Witness)  90-27  Gabbert;  93-17  Metcalf;  96-3  America 
West  Airlines. 

94—4  Northwest  Aircraft  Rental. 

97-20  Werie. 

92-32  Bamhill. 

90-21  Carroll. 

89-6  American  Airlines;  90-12,  90-18  &  90-19  Continental  Air- 
lines. 

8*-5  SchulU;  92-10  Flight  Unlimited;  95-16  Mulhall;  95-17  Larry's 
Flying  Service;  97-11  Hampton. 

89-6  American  Airlines;  90-12,  90-18  &  90-19  Continental  Air- 
lines. 

91-54  Alaska  Airlines. 

91-54  Alaska  Airlines. 

90-18  &  90-19  Continental  Airlines;  91-17  KDS  Aviation;  93-10 
Costello. 

91-17  KDS  Aviation;  91-54  Alaska  Airlines. 

92-46  Sutton-Sautter 

95-8  Charter  Airlines;  96-26  Midtown. 

89-6  American  Airlines;  90-12  Continental  Airlines;  90-37  North- 
west Airlines;  96-1  [Airport  Operator);  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters. 

90-27  Gabbert. 

96-26  Midtown;  97-9  Alphin. 

97-8  Pacific  Av.  dA)/a  Inter-Island  HeUcopters;  97-9  Alphin. 

89-6  American  Airlines;  90-12  Continental  Airlines;  90-37  North- 
west Airlines;  96-1  (Airport  Operator);  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopters;  98-19  Martin  &  Jaworski. 

90-17  Wilson;  91-17  &  91-52  KDS  Aviation;  94-17  TQ;  95-12  Toy- 
ota. 

95-27  Valley  Air. 

95-9  Woodhouse. 

95-27  Valley  Air. 

96-22  Woodhouse. 

91-52  JKDS  Aviation. 

92-74  Wendt;  96-22  Woodhouse. 

96-22  Woodhouse. 

93-29  Sweeney. 

95-27  Valley  Air. 

91-52  KDS  Aviation. 

95-18  Pacific  Sky. 

91-52  &  92-71  KDS  Aviation;  93-9  Wendt:  95-18  Pacific  Sky;  95- 
27  Valley  Air;  96-15  Valley  Air;  98-19  Martin  &  Jaworski. 

95-27  Valley  Air. 

93-10  Costello;  95-16  Mulhall;  95-19  Rayner. 


89-6  American  Airlines;  92-41  Moore  4  Sabre  Associates. 

89-7  Zenkner;  90-39  Hart. 

89-8  Thtmderbird  Accessories. 

89-8  Thimderbird  Accessories;  93-3  Wendt. 

90-27  Gabbert. 

92-7  West;  97-1  Midtown  Neon  Sign;  98-8  Carr. 

91-17  KDS  Aviation. 

96-25  USAir. 

95-16  Mulhall;  96-25  USAir. 
96-24  Horizon;  96-25  USAir. 
92-3  Park. 


95-8  Charter  Airlines. 

97-11  Hampton  Air;  98-1  V.  Taylor. 
98-16  Blue  Ridge  Airlines. 
98-19  Martin  &  Jaworski. 


95-8  Charter  Airlines. 
95-8  Charter  Airlines. 
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Late  freight 95-8  Charter  Airlines. 

Weather „ „ 95-8  Charter  Airlines. 

Competency  check  flights „„ „ 96-4  South  Aero. 

Limitation  of  Duty  Time  95-6  Charter  Airlines;  96-4  South  Aero. 

Limitation  of  Flight  Time  95-8  Charter  Airlines. 

"Other  conmiercial  flying" 95-8  Charter  Airlines. 

flights 94-20  Conquest  Helicopters. 

Freedom  of  Information  Act  93-10  Costello. 

Fuel  Exhaustion 95-26  Hereth. 

Guns  (See  Weapons] 

Ground  Security  Coordinator  (See  also  Air  Carrier;  Standard  Secu-  . 

rity  Program): 

Failure  to  provide. 96-16  WestAir  Commuter. 

Hazardous  Materials: 

TransporteUon  of,  generally  90-37  Northwest  Airlines;  92-76  Safety  Equipment;  92-77  TCI;  94- 

19  Pony  Express;  94-28  Toyota;  94-31  Smalling;  95-12  Toyota; 
95-16  Mulhall;  96-26  Midtown. 

Civil  Penalty,  generally 92-77  TCI;  94-28  Toyota;  94-31  Smalling:  95-16  Mulhall;  96-26 

Midtown;  98-2  Carr. 

Corrective  Action  92-77  TQ;  94-28  Toyota. 

Culpability  92-77  TCI;  94-28  Toyota;  94-31  Smalling. 

Financial  hardship  95-16  Mulhall. 

Installment  plan  95-16  Mulhall. 

First-time  violation  92-77  TCI;  94-28  Toyota;  94-31  Smalling. 

Gravity  of  violation  92-77  TQ;  94-28  Toyota;  94-31  Smalling;  96-26  Midtown;  98-2 

Carr. 

Minimum  penalty  , 95-16  Mulhall;  98-2  Carr. 

Number  of  violations ,..  95-16  Mulhall;  96-26  Midtown  Neon  Sign;  98-2  Carr. 

Redundant  violations „ 95-16  Mulhall;  96-26  Midtown  Neon  Sign;  98-2  Carr. 

Criminal  Penalty '  92-77  TCI;  94-31  Smalling. 

EAJA.  applicability  of 94-17  TCI;  95-12  Toyota. 

Individual  violations 95-16  Mulhall. 

Judicial  review 97_1  Midtown  Neon  Sign;  98-8  Carr. 

Knowingly 92-77  TQ;  94-19  Pony  Express;  94-31  Smalling. 

Specific  hazard  class  transported: 

Combustible  Paint  95-16  Mulhall. 

Corrosive: 

Wet  Battery 94-28  Toyota  Motor  Sales. 

Other 92-77  TCL 

Explosive  Fireworks 94-31  Smalling;  98-2  Carr. 

Flammable: 

P»»nt • 96-26  Midtown  Neon  Sign. 

Turpentine 95-16  Mulhall. 

Radioactive  94-19  Pony  Express. 

Hearing: 

Failure  of  party  to  attend 98-23  Instead  Balloon  Services. 

Informal  Conference  94-4  Northwest  Aircraft  Rental. 

Initial  Decision: 

What  constitutes 92-32  Bamhill. 

Interference  with  crewmembers  (See  also  Passenger  Misconduct;  As-  92-3  Park;  96-6  Ignatov;  97-12  Mayer;  98-11  TWA;  98-12  Stout 
sault). 

Interlocutory  Appeal  89-6  American  Airlines;  91-54  Alaska  Airiines;  93-37  Airspect;  94- 

32  Detroit  Metropolitan;  98-25  Gotbetter. 

Internal  FAA  Policy  &/or  Procedures  89-6  American  Airlines;  90-12  Continental  Airiines;  92-73  Wyatt. 

Jurisdiction: 

After  initial  decision  90-20  Degenhardt;  90-33  Cato;  92-32  Bamhill;  93-28  Strohl. 

After  Order  Assessing  Civil  Penalty  94-37  Houston;  95-19  Rayner. 

After  withdrawal  of  complaint 94-39  Kirola. 

$50,000  Umit „ 90-12  Continental  Airiines. 

EAJA  cases  92-74  Wendt;  96-22  Woodhouse. 

HazMat  cases  92-76  Safety  Equipment. 

'^'^°  90-11  Thunderbird  Accessories. 

Knowledge  of  concealed  weapon  (See  also  Weapons  Violation) 89-5  Schultz;  90-20  Degenhardt. 

Laches  (See  Delay  in  initiating  action) 

Mailing  Rule,  generally  89-7  Zenkner;  90-3  Metz;  90-11  Thunderbird  Accessories:  90-39 

Hart;  98-20  Koeing. 

Overnight  express  delivery  89-6  American  Airlines. 

Maintenance  (See  Aircraft  Maintenance) 

Maintenance  Instruction  .- 93-36  Valley  Air. 

Maintenance  Manual 9O-11  Thunderbird  Accessories,  96-25  USAir. 

Air  carrier  maintenance  manual  96-3  America  West  Airlines. 

Approved/accepted  repairs 96-3  America  West  Airiines. 

Manufacturers  maintenance  manual 96-3  America  West  Airiines;  97-31  Sanford  Air,  97-32  Florida  Pro- 
peller. 
Minimum  Equipment  List  (MEL)  (See  Aircraft  Maintenance) 

Mootness,  appeal  dismissed  as  moot  92-9  Griffin;  94-17  TCI. 
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Na  i  onal  Aviation  Safety  Inspection  Program  (N ASIP) 
Na  i  onal  Transportation  Safety  Board: 

Administrator  not  bound  by  NTSB  case  law  ........ 


Lack  of  Jurisdiction  

No  '^  ce  of  Hearing  Receipt  ..„ 

Nop  ce  of  Proposed  Civil  Penalty: 

Initiates  Action  

Signature  of  agency  attorney 

iWithdrawal  of 

Operate,  generally 


Responsibility  of  aircraft  owner/operator  for  actions  of  pilot 
Ori  Argument  before  Administrator  on  appeal: 

Decision  to  hold  

'instructions  for  

Or^r  Assessing  Civil  Penalty: 

Appeal  from  „ 

jTimeliness  of  request  for  hearing 

Withdrawal  of 


Pai  t  huting ., 

Pavt  s  Manufacturer  Approval  (PMA) 

Failure  to  obtain 

Passenger  Misconduct  .„ , „ 

Assault/Battery  „.... 

(Interference  with  a  crewmember 

jSmoking  

Stowing  carry-on  items  

Pel  I  ilty  (See  Sanction;  Hazardous  Materials) 

Pel!  on 

Prinpa 


PrrtAf 


Facie  Case  (See  also  Proof  ft  Evidence) 

&  Evidence  (See  also  Federal  Rules  of  Evidence): 

Affirmative  Defense 

Burden  of  Proof :. 


Qrcumstantial  Evidence 


Credibility  (See  Administrative  Law  Judges;  Credibility  of  Wit- 
nesses) 

Criminal  standard  rejected  

Closing  Arguments  (See  also  Final  Oral  Argument)  if.... 

Extra-record  material ; 

Hearsay 

Offer  of  proof 

Preponderance  of  evidence 


Presumption  that  message  on  ATC  tape  is  received  as  trans* 
mitted. 

Presulnption  that  a  gun  is  deadly  or  dangerous  

Presumption  that  owner  gave  pilot  permission  

Prima  facie  case 

Settlement  offer ., 

Subsequent  remedial  measures 

Substantial  evidence  _ 

PnJ  Se  Parties: 

Special  Considerations i „ 

Prb^ecutorial  Discretion  « 


Administrator  does  not  review  Complainant's  decision  not  to 
bring  action-against  anyone  but  respondent. 
Reconsideration: 

Denied  by  ALJ 

Granted  by  ALJ 

Late  request  for > 

Petition  based  on  new  material  

Repetitious  petitions  

Stay  of  order  pending  

Retiimdancy.  enhancing  safety 

Ren  and 


90-16  Rocky  Mountain. 

91-12  Terry  ft  Menne;  92-49  Richardson  &  Shimp;  93-18  Westair 

Commuter. 
90-11  Thunderbird  Accessories;  90-17  Wilson;  92-74  Wendt. 
92-31  Eaddy. 

91-9  Continental  Airlines. 

93-12  Langton. 

90-17  Wilson. 

91-12  ft  91-31  Terry  ft  Menne;  93-18  Westair  Commuter;  96-17 

Fenner. 
96-17  Fenner. 

92-16  Wendt. 
92-27  Wendt. 

92-1  Costello;  95-19  Rayner. 

95-19  Rayner. 

89-4  Metz;  90-16  Rocky  Mountain;  90-22  USAir;  95-19  Rayner; 

97-7  Stalling. 
98-3  Fedele. 

93-19  Pacific  Sky  Supply. 

92-3  Park. 

96-6  Ignatov;  97-12  Mayer;  98-11  TWA. 

96-^  Ignatov;  97-12  Mayer;  98-11  TWA;  98-12  Stout. 

92-37  Giuffrida. 

97-12  Mayer. 

93-18  Westair  Commuter. 

95-26  Hereth;  96-3  America  West  Airlines. 

92-13  Delta  Air  Lines;  92-72  Giuffiida;  98-6  Continental  Airlines. 

90-26  ft  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  92-13  Delta 
Air  Lines;  92-72  Giuffiida;  93-29  Sweeney;  97-32  Florida  Pro- 
peller. 

90-12,  90-19  ft  91-9  Continental  Airlines;  93-29  Sweeney;  96-3 
America  West  Airlines;  97-10  Alphin;  97-11  Hampton;  97-32 
Florida  Propeller,  98-6  Continental  Airlines. 


91-12  Terry  ft  Menne. 

94-20  Conquest  Helicopters. 

95-26  Hereth;  96-24  Horizon. 

92-72  Giuffrida;  97-30  Emery  Woridwide  Airlines;  98-11  TWA. 

97-32  Florida  Propeller. 

90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  91-12 
&  91-31  Terry  ft  Menne;  92-72  Giuffrida;  97-30  Emery  World- 
wide Airlines;  97-31  Sanford  Air;  97-32  Florida  Propeller;  98-3 
Fedele;  98-6  Continental  Airlines;  98-11  TWA. 

91-12  Terry  &  Menne;  92-49  Richardson  ft  Shimp. 

90-26  Waddell;  91-30  Trujillo. 

96-17  Fenner. 

95-26  Hereth,  96-3  America  West;  98-6  Continental  Airlines. 

95-16  Mulhall;  96-25  USAir. 

9&-24  Horizon;  96-25  UAAir. 

92-72  Giuffrida. 

90-11  Thunderbird  Accessories;  90-3  Metz;  95-25  Conquest. 

89-6  American  Airlines;  90-23  Broyles;  90-38  Continental  Airlines; 

91-41  [Airport  Operator);  92-46  Sutton-Sautter;  92-73  Wyatt;  95- 

17  Larry's  Flying  Service. 
98-2  Carr. 


8»-4  ft  90-3  Metz. 

92-32  Bamhill. 

97-14  Pacific  Aviation;  98-14  Larry's  Flying  Service. 

96-23  Kilrain. 

96-9  (Airport  Operator]. 

90-31  Carroll;  90-32  Continental  Airlines. 

97-11  Hampton. 

89-6  American  Airlines;  90-16  Rocky  Mountain;  90-24  Bayer:  91- 

51  Hagwood;  91-54  Alaska  Airlines;  92-1  Costello;  92-76  Safety 

Equipment;  94-37  Houston. 
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Repair  Station  90-11    Thunderbird    Accessories;    92-10    Flight    Unlimited;    94-2 

Woodhouse;  97-9  Alphin;  97-10  Alphin;  97-31  Sanford  Air;  97- 
32  Florida  Propeller. 

Request  for  Hearing  94-37  Houston;  95-19  Rayner. 

Constructive  withdrawal  of  ; 97-7  Stalling;  98-23  Instead  Balloon  Services. 

Rules  of  Practice  (14  CFR  Part  13,  Subpart  G): 

Applicability  of  90-12.  90-18  &  90-19  Continental  Airlines;  91-17  KDS  Aviation. 

Challenges  to  90-12,  90-18  &  90-19  Continental  Airlines;  90-21  Carroll;  90-37 

Northwest  Airlines. 

Effect  of  Changes  in 90-21  Carroll;  90-22  USAir;  90-38  Continental  Airlines. 

Initiation  of  Action 91-9  Continental  Airlines. 

Runway  incursions 92-40  Wendt;  93-18  Westair  Commuter. 

Sanction: 

Ability  to  Pay 89-5  Schultz  90-10  Webb;  91-3  Lewis;  91-38  Esau;  92-10  Flight 

Unlimited;  92-32  Barnhill;  92-37  &  92-72  Giuffrida;  92-38 
Cronberg:  92-46  Sutton-Sautter;  92-51  Koblick;  93-10  Costello; 
94-4  Northwest  Aircraft  Rental;  94-20  Conquest  Helicopters;  95- 
16  Mulhail;  95-17  Larry's  Flying  Service;  97-8  Pacific  A  v.  d/b/a 
Inter-Island  Helicopters;  97-11  Hampton;  97-16  Mauna  Kea;  98-4 
Larry's  Flying  Service:  98-11  TWA. 
Agency  policy: 

ALI  bound  by  90-37  Northwest  Airlines:  92-^fi  Siitton-.Saiitter;  96-19  [Air  Carrier] 

Changes  after  complaint  97-7  &  97-17  Stallings. 

Statements  of  (e.g..  FAA  Order  2150.3A,  Sanction  Guidance    90-19   Continental   Airlines;   90-23    Broyles;    90-33   Cato;    90-37 
Table,  memoranda  pertaining  to).  Northwest  Airlines;  92-46  Sutton-Sautter;  96-4  South  Aero;  96- 

19  [Air  Carrier];  96-25  USAir. 

Compliance  Disposition 97-23  Detroit  Metropolitan. 

Consistency  with  Precedent 96-6  Ignatov;  96-26  Midtown;  97-30  Emery  Worldwide  Airlines; 

98-12  Stout;  98-18  General  Aviation. 
But  when  precedent  is  based  on  superceded  sanction  policy     9&-19  (Air  Carrier]. 

Corrective  Action gi-is  [Airport  Operator);  91-40  [Airport  OperatorJ;  91-*1  [Airport 

Operator);  92-5  Delta  Air  Lines;  93-18  Westair  Commuter;  94-28 
Toyota:  96-4  South  Aero;  96-19  [Air  Carrier];  97-16  Mauna  Kea; 
97-23  Detroit  Metropolitan;  98-6  Continental  Airlines;  98-22 
Northwest  Airlines. 

Discovery  (See  Discovery)  Factors  to  consider  89-5  Schultz;  90-23  Broyles;  90-37  Northwest  Airlines;  91-3  Lewis: 

91-18  [Airport  Operator);  91-40  (Airport  Operator);  91-41  [Air- 
port Operator);  92-10  Flight  Unlimited;  92-46  Sutton-Sautter;  92- 
1  Koblick;  94-28  Toyota;  95-11  Horizon;  96-19  [Air  Carrier];  96- 
26  Midtown;  97-16  Mauna  Kea;  98-2  Carr. 

First-Time  Offenders 89-5  Schultz;  92-5  Delta  Air  Lines;  92-51  Koblick. 

HazMat  (See  Hazardous  Materials) 

Inexperience  92-io  Flight  Unlimited. 

Installment  Payments  95-16  Mulhail:  95-17  Larry's  Flying  Service. 

Maintenance  95_11  Horizon;  96-3  America  West  Airlines;  97-8  Pacific  Av.  d/b/a 

Inter-Island  Helicopters;  97-9  Alphin;  97-10  Alphin;  97-1  Hamp- 
ton; 97-30  Emery  Worldwide  Airlines. 

Max™"™  90-10  Webb;  91-53  KoUer;  96-19  [Air  Carrier). 

Minimum  (HazMat) 95_16  Mulall;  96-26  Midtown:  98-2  Carr. 

M"'*'*^^^* 89-5  Schultz;  90-11  Thunderbird  Accessories;  91-38  Esau;  92-10 

Flight  Unlimited;  92-13  Delta  Air  Lines;  92-32  Barnhill. 
Partial  Dismissal  of  Complaint/Full  Sanction  (See  also  Com-    94-19  Pony  Express;  94-40  Polynesian  Airways. 

Sanctions  in  specific  cases: 

Unairworthy  aircraft  „ 97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-9  Alphin;  98-18 

General  Aviation. 

Passenger/baggage  matching 98-«  Continental  Airiines. 

Passenger  Misconduct 97-12  Mayer:  98-12  Stout. 

Person  evading  screening  (See  also  Screening)  97-20  Werle.  t 

Pilot  Deviation ; 92-8  Watkins. 

Test  object  detection  90-18  and  90-19  Continental  Airlines:  96-19  (Air  Carrier). 

Unauthorized  access  90-19  Continental  Airiines;  90-37  Northwest  Airiines;  94-1  Delta 

Air  Lines:  98-7  LAX. 
Weapons  violations  .-. 90-23  Broyles;  90-33  Cato;  91-3  Lewis;  91-38  Esau:  92-32  Barnhill; 

92-46  Sutton-Sautter;  92-51  Koblick;  94-5  Grant;  97-7  and  97-17 

Stallings. 
Screening  of  Persons: 

Air  carrier  failure  to  detect  weapon  Sanction  94-44  American  Airlines. 

Air  carrier  failure  to  match  bag  with  passenger 98-6  Continental  Airiines. 

Entering  Sterile  Areas  90-24  Bayer:  92-58  Hoedl;  97-20  Werle;  98-20  Koenig. 

Sanction  for  individual  evading  screening  (See  also  Sanction)  ....  97-20  Werle;  98-20  Koenig. 
Security  (see  Screening  of  Persons,  Standard  Security  Program.  Test 
Object  Detection,  Unauthorized  Access.  Weapons  Violations): 

Giving  false  information  about  carrying  a  weapon  of  explosive  98-24  Stevens, 
on  board  an  aircraft. 

Sealing  of  Record 97_13  Westair  Commuter;  97-28  Continental  Airiines. 


Federal  Register /Vol.  64,  No.  152 /Monday,  August  9,  1999 /Notices 


43245 


Si  j  taration  of  Functions 


S44vic8  (See  also  Mailing  Rule;  Receipt): 

Of  NPCP  

Of  FNPCP 

Receipt  of  document  sent  by  mail  ... 

Return  of  certified  mail ,., 

Valid  Service  ., 

S^Mement , .... 

SI ;  rdiving .". , 

Stroking , 

St|c  le  Complaint  Rule: 

If  NPCP  not  sent  

StWndard  Security  Program  (SSP): 

Compliance  with 


Checkpoint  Security  Coordinator 

Oound  Security  Coordinator  

S^^te  of  Limitations 

of  Orders  

Pending  judicial  review 

Liability 


Sity 


SI  riot 


"t  I  «  Object  Detection 


Proof  of  violation 

Sanction 

T|i^eliness  (See  also  Complaint;  Filing;  Mailing  rule;  and  Appeals): 

Burden  to  prove  date  of  filing  

Of  response  to  NPCP  ; 

Of  complaint 

Of  initial  decision  

Of  NPCP -.., 

Of  reply  brief „ ™ 

Of  request  for  hearing ;.. 

Of  EAJA  application  (See  EAJA-Final  disposition,  EAJA-Juris- 
diction) 

Ubapproved  parts  (See  also  Parts  Manufacturer  Approval)  

Unauthorized  Access: 

To  aircraft  

To  Air  Operations  Area  (AOA)  


V  9ual  Cues  Indicating  runway  Adequacy  of 
W  aapons  Violations,  generally  


Concealed  weapon  

"Deadly  or  Dangerous"  

First-time  Offenders  

Intent  to  commit  violation 


Knowledge  Of  Weapon  concealment  (See  also  Knowledge) 

Sanction  (See  Sanction) 

Weight  and  Balance 

Vy  itnesses  (See  also  Credibility): 

Absence  of.  Failure  to  subpoena  

Expert  testimony,  Evaluation  of 


Expert  witness  fees  (See  EAJA) 


90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con- 
tinental Airlines;  90-21  Carroll;  90-38  Continental  Airlines;  ga- 
la Medel. 

90-22  USAir;  97-20  Werle. 

93-13  Medel. 

92-31  Eaddy. 

97-7  and  97-17  Stallings.  '  - 

92-18  Bargen;  98-19  Martin  &  Jaworski. 

-81-50  and  92-1  Costello;  95-16  Mulhall. 

98-3  Fedele. 

92-37  Giuffiida;  94-18  Luxemburg. 

97-20  Werle. 

90-12-18  and  90-19  Continental  Airlines;  91-33  Delta  Air  Lines; 
91-55  Continental  Airlines;  92-13  -  94-1  Delta  Air  Lines;  96-19 
(Air  Carrier];  98-22  Northwest  Airlines;  99-1  American. 

98-22  Northwest  Airlines. 

96-16  Westair  Commuter. 

97-20  Werle. 

90-31  Carroll;  90-32  Continental  Airlines. 

95-14  Charter  Airlines. 

89-5  Schultz;  90-27  Gabbert;  91-18  (Airport  Operator];  91-40  [Air- 
port Operator);  91-58  [Airport  Operator];  97-23  Detroit  Metropoli- 
tan; 98-7  LAX. 

90-12,  90-18,  90-19,  91-9  &  91-55  Continental  Airlines;  92-13 
Delta  Air  Lines;  96-19  [Air  Carrier). 

90-18,  90-19  &  91-9  Continental  Airlines;  92-13  Delta  Air  Lines. 

90-18  &  90-19  Continental  Airlines;  96-19  [Air  Carrier). 

97-11  Hampton  Air;  98-1  V.  Taylor. 

90-22  USAir. 

91-51  Hagwood:  93-13  Medel;  94-7  Hereth. 

97-31  Sanford  Air. 

92-73  Wyatt. 

97-11  Hampton. 

93-12  Langton;  95-19  Rayner. 


93-19  Pacific  Sky  Supply. 

90-12  &  90-19  Continental  Airlines;  94-1  Delta  Air  Linf  .. 

90-37  Northwest  Airlines;  91-18  [Airport  Operator];  9'  -40  [Airport 
Operator);  91-58  [Airport  Operator]:  94-1  Delta  Air  Lines. 

92-40  Wendt. 

89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-23  Brovles;  90-33 
Cato;  90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  91-38 
Esau;  91-53  Koller;  92-32  Bamhill;  92-46  Sutton-Sautter;  92-51 
Koblick;  92-59  Petek-Jackson;  94-5  Grant;  94-44-  American  Air- 
lines. 

89-5  Schultz;  92-46  Sutton-Sautter;  92-51  Koblick. 

90-26  &  90-43  Waddell;  91-30  Trujillo;  91-38  Esau. 

89-5  Schultz. 

89-5  Schultz;  90-20  Degenhardt;  90-23  Broyles;  90-26  Waddell; 
91-3  Lewis;  91-53  Koller. 

89-5  Schultz;  90-=20  Degenhardt. 

94—40  Polynesian  Airways. 

92-3  Park;  98-2  Carr. 

93-17  Metcalf;  94-3  Valley  Air;  94-21  Sweeney:  96-3  America  West 
Airlines;  96-15  Valley  Air;  97-9  Alphin;  97-32  Florida  Propeller. 


Regulations  (Title  14  CFR,  unless  otherwrise  noted) 


(maintenance) ,.  94-38  Bohan;  97-11  Hampton. 

1  (major  repair)  „ 96-3  America  West  Airlines. 

(minor  repair)  _ „ i , 96-3  America  West  Airlines. 

(operate)  , ^ _ ....- 91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter;  96-17 

Fenner. 

(person) 93-18  Westair  Commuter. 

Ijll  (propeller) 96-15  Valley  Air. 


1-P 
1 
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^3.16  90-16  Rocky  Mountain;  90-22  US  Air;  90-37  Northwest  Airlines; 

90-38  &  91-9  Continental  Airlines;  91-18  [Aiqjort  Operator);  91- 
51  Hagwood;  92-1  Costelllo;  92-46  Sutton-Sautter;  93-13  Medel; 
93-28  Strohl;  94-27  Larsen;  94-37  Houston;  94-31  Smalling;  95- 
19  Rayner;  96-26  Midtown  Neon  Sign;  97-1  Midtown  Neon  Sign; 
97-9  Alphin;  98-18  General  Aviation. 

13-201  90-12  Continental  Airlines. 

13.202  „ „ 90-6  American  Airlines;  92-76  Safety  Equipment. 

13-203 90-12  Continental  Airlines;  90-21  Carroll;  90-38  Continental  Air- 
lines. 

13.204 „ 

13.205  90-20  Degenhardt;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92- 

32  Bamhill;  94-32  Detroit  Metropolitan;  94-39  Kirola;  95-16 
Mulhall;  97-20  Werle. 

13.206  

13.207 94-39  Kirola. 

13-208 „ 90-21  Carroll;  91-51  Hagwood;  92-73  Wyatt;  92-76  Safety  Equip- 
ment; 93-13  Medel;  93-28  Strohl;  94-7  Hereth;  97-20  Werle;  98- 
4  Larry's. 

13.209 90-3  Metz;  90-15  Playter;  91-18  [Airport  Operator);  92-32  Bamhill; 

92-47  Cornwall;  92-75  Beck;  92-76  Safely  Equipment;  94-8 
Nunez;  94-5  Grant;  94-22  Harkins;  94-29  Sutton;  94-30  Columna; 
95-10  Diamond;  95-28  Atlantic  World  Airways;  97-7  Stalling; 
97-18  Robinson;  97-33  Rawlings;  98-21  Blankson. 

13-210  92-19  Cornwall;  92-75  Beck;  92-76  Safety  Equipment;  93-7  Dunn; 

93-28  Strohl;  94-5  Grant;  94-30  Columna;  95-28  Atlantic  World 
Airways;  96-17  Fenner;  97-11  Hampton;  97-18  Robinson;  97-38 
Air  St.  Thomas;  98-16  Blue  ridge  Airlines. 

13.211 89-6  American  Airlines;  89-7  Zenkner;  90-3  Metz;  90-11  Thunder- 
bird  Accessories;  90-39  Hart  91-24  Esau;  92-1  Costello;  92-9 
Griffin;  92-18  Bargen;  92-19  Cornwall;  92-57  Detroit  Metro. 
Wayne  County  Airport;  92-74  Wendt;  92-76  Safety  Equipment; 
93-2  Wendt;  94-5  Grant;  94-18  Luxemburg;  94-29  Sutton;  95-12 
Toyota;  95-28  Valley  Air;  97-7  Stalling;  97-11  Hampton;  98-4 
Larry's  Flying  Service;  98-19  Martin  &  Jaworski;  98-20  Koenig; 
99-2  Oxygen  Systems. 

13-212  90-11  Thunderbird  Accessories;  91-2  Continental  Airlines;  99-2 

Oxygen  Systems. 

13.213  

13-214  91-3  Lewis. 

13-215  ., 93-28  Strohl;  94-39  Kirola. 

13.216  ..„ „ „ „ 

13-217 91-17  KDS  Aviation. 

13-218 89-6  American  Airlines;  90-11   Thunderbird  Accessories;  90-39 

Hart;  92-9  Griffin;  92-73  Wyatt;  93-19  Pacific  Sky  Supply;  94-6 
Strohl;  94-27  Larsen;  94-37  Houston;  95-18  Rayner;  96-16 
WestAir;  96-24  Horizon;  98-20  Koenig. 

^3-219 89-6  American  Airlines;  91-2  Continental;  91-54  Alaska  Airlines; 

93-37  Airspect;  94-32  Detroit  Metro.  Wayne  County  Airport;  98- 
25  Gotbetter. 

13-220 89-6  American  Airlines;  •D-20  Carroll;  91-8  Watts  Agricultural 

Aviation;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92-46  Sut- 
ton-Sautter. 

13-221 92-29  Haggland;  92-31  Eaddy;  92-52  Cullop. 

13-222  „ 92-72  Giuffiida;  96-15  Valley  Air. 

^3-223  91_12  &  91-31  Terry  &  Menne;  92-72  Giuffrida;  95-26  Hereth;  96- 

15  Valley  Air;  97-11  Hampton;  97-31  Sanford  Air;  97-32  Florida 
Propeller;  98-3  Fedele;  98-6  Continental  Airlines. 

^3-224  „ 90-26  Waddell;  91-4   (Airport  Operator);  92-72  Giuffrida;  94-18 

Luxemburg;  94-28  Toyota;  95-25  Conquest;  96-17  Fenner;  97-32 
,  Florida  Propeller;  98-6  Continental  Airlines. 

13-225 97_32  Florida  Propeller. 

13-226  „ 90-21  Carroll;  95-26  Hereth. 

13-227  90-21  Carroll,  95-26  Hereth. 

13-228  „.. 92-3  Park. 

13.229  ; 

13-230  92-19  Cornwall;  95-26  Hereth;  96-24  Horizon. 

13.231  . — 92-3  Park. 

'^•232  89_5  shultz;  90-20  Degenhardt;  92-1  Costello;  92-18  Baigen;  92-32 

Bamhill;  93-28  Strohl;  94-28  Toyota;  95-12  Toyota;  95-16 
Mulhall;  96-6  Ignatov;  98-18  General  Aviation. 
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89-1  Gressani;  89-4  Metz;  89-5  Schultz;  89-7  Zenkner;  89-8  Thun- 
derbird  Accessories;  90-3  Metz;  90-11  Thunderbird  Assessories; 
90-19  Continental  Airlines;  90-20  Degenhardt;  90-25  &  90-27 
Cabbert;  90-35  P.  Adams;  90-19  Continental  Airlines;  90-39  Hart; 
91-2  Continental  Airlines;  91-3  Lewis;  91-7  Pardue;  91-8  Watts 
Agricultural  Aviation;  91-10  Graham;  91-11  Continental  Airlines; 
91-12  Bargen;  91-24  Esau;  91-26  Britt  Airways;  91-31  Terry  & 
Menne;  91-32  Bargen;  91-43  &  91-44  Delta;  91-45  Park;  91-46 
Delta;  91-47  Delta;  91-48  Wendt;  91-52  KDS  Aviation;  91-53 
KoUer;  92-1  Costello;  ^2-3  Park;  92-7  West;  92-11  Alilin;  92-15 
Dillman;  92-16  Wendt;  92-18  Bargen;  92-19  Cornwall;  92-27 
Wendt;  92-32  Bamhill;  92-34  Carrell;  92-35  Bay  Land  Aviation: 
92-36  Southwest  Airlines;  92-39  Beck;  92-56  Momauk  Caribbean 
Airways;  92-57  Detroit  Metro.  Wayne  Co.  Airport;  92-67  USAir; 
92-69  McCabe;  92-72  Guiffrida;  92-4  Wendt;  92-78  TWA;  93-5 
Wendt;  93-6  Westair  Commuter;  93-7  Dunn;  93-8  Nunez;  93-19 
Pacific  Sky  Supply;  93-23  Allen;  93-27  Simmons;  93-28  Stiohl; 
93-31  Allen;  93-32  Nunez;  94-9  B  &  G  Instruments;  94-10  Boyle; 
94-12  Bartusiak;  94-15  Columna;  94-18  Luxemburg;  94-23  Perez; 
94-24  Page;  94-26  French  Aircraft;  94-28  Toyota;  95-2  Meronek; 
95-9  Woodhouse;  95-13  Kilrain;  95-23  Atlantic  World  Airways; 
95—25  Conquest,  95-20  liereth;  96-1  [Airport  Operator;  96-2  Sky- 


•  >«^y><f*yfM***— **«i 


diving  Center;  97-1  Midtown  Neon  Sign;  97-2  Sanford  Air;  97-7 
Stalling;  97-22  Sanford  Air;  97-24  Gordon  Air;  97-31  Sanford 
Air;  97-33  Rawlings;  97-38  Air  St.  Thomas;  98-4  Larry's  Flying 
Serivce;  98-3  Fedele;  Continental  Airlines  98-6;  LAX  98-7;  98-10 
Rawlings;  98-15  Squire;  98-18  General  Aviation;  98-19  Martin  & 
Jaworski;  98-20  ICoenig;  99-2  Oxygen  Systems. 

90-19  Continental  Airlines;  90-31  Carroll,  90-32  &  90-38  Conti- 
nental Airlines;  91-4  [Airport  Operator];  95-12  Toyota;  96-9  [Air- 
port Operator);  96-23  Kilrain. 

90-11  Thunderbird  Accessories;  90-12  Continental  Airlines;  9&-15 
Playter;  90-17  Wilson:  92-7  West. 
14 ,....     92-74  &  93-2  Wendt;  95-18  Pacific  Sky  Supply. 

91-17  &  92-71  KDS  Aviation. 

91-17.  91-52  &  92-71  KDS  Aviation;  93-10  Costello;  95-27  Valley 
Ait. 

90-17  Wilson.  , 

12  :. 95-27  Valley  Air. 

91-52  KDS  Aviation;  96-22  Woodhouse. 
93-29  Sweeney. 

23 98-19  Martin  &  Jaworski. 

26 '. 91-52  KDS  Aviation;  95-27  Valley  Air. 

28 95-9  Woodhouse. 

181  -,«it«u-. 96-25  USAir. 

303  ...',.!...... 93-19  Pacific  Sky  Supply;  95-18  Pacific  Sky  Supply. 

787 97-30  Emery  Worldwide  Airlines. 

855 92-37  Giuffrida;  97-30  Emer>'  Worldwide  Airlines. 

3  ^ 92-10  Flight  Unlimited;  94-4  Northwest  Aircraft  Rental. 

3  92-73  Wyatt;  97-31  Sanford  Air;  98-18  General  Aviation. 

5  , 96-18  Kilrain;  97-31  Sanford  Air. 

9  i^;i,«.wt...,..;,ii^«4..^ 91-8  Watts  Agricultural  Aviation;  97-31  Stanford  Air;  98-4  Larry's 

Flying  Service. 

13  90-11  Thunderbird  Accessories:  94-3  Valley  Air;  94-38  Bohan:  96- 

3    America   West    Airlines:   96-25    USAir;   97-9   Alphin;   97-10 

Alphin  97-30  Emer>'  Worldwide  Airlines:  97-31  Sanford  Air;  97- 

32  Florida  Propeller. 
15  90-25  &  90-27  Gabbert;  91-8  Watts  Agricultural  Aviation:  94-2 

Woodhouse;  96-18  Kilran. 

15 .-. ;..     92-73  Wyatt. 

92 ..: 92-73  Wyatt. 

7 -«»^,-^; 97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-16  Mauna  Kea; 

98-18  General  Aviation. 

8  (91.11  as  of  8/18/90)  92-3  Park. 

9  (91.13  as  of  8/18/90) 90-15  Pla>'ter;  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins:  92-40 

Wendt;  92-48  USAir;  92-49  Richardson  &  Shrimp;  92-47  Corn- 
wall; 92-70  USAir;  93-9  Wendt;  93-17  Metcalf;  93-18  Westair 
Commuter;  93-29  Sweeney;  94-29  Sutton;  95-26  Herelh;  96-17 
Fenner. 
11 96-6  Ignatov;  97-12  Mayer;  98-12  Stout. 

29  (91.7  as  of  8/18/90) 91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  94-4 

Northwest  Aircraft  Rental. 

65  (91.111  as  of  8/18/90) ., 91-29  Sweeney;  94-21  Sweeney. 

67  (91.113  as  of  8/18/90)  91.29  Sweeney. 

71 97-li  Hampton. 
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91.75  (91.123  as  of  8/18/90)  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-40  Wendt;  92-49 

Richardson  &  Shimp;  93-9  Wendt. 

91.79  (91.119  as  of  8/18/90)  90-15  Playter;  92-47  Cornwall;  93-17  Metcalf. 

91.87  (91.129  as  of  8/18/90) 91-12  &  91-31  Terry  &  Menne;  92-8  Watkins. 

91.103  95-26  Hereth. 

91111 96-17  Fenner. 

91113  96-17  Fenner. 

91151 95-26  Hereth. 

91.173  (91.417  as  of  8/18/90) 91-8  Watts  Agricultural  Aviation. 

91.205  „ 98-18  General  Aviation. 

91.213  97-11  Hampton. 

91-403  97_«  Pacific  Av.  d/b/a  Iter-Island  Helicopters;  97-31  Sanford  Air. 

91-405  97-16  Mauna  Kea;  98-4  Larry's  Flying  Service;  98-18  General  Avia- 
tion. 

91-407 98-4  Larry's  Flying  Service. 

91-417 98-18  General  Aviation. 

91-517  98-12  Stout. 

91-703  94-29  Sutton. 

105.29  98_3  Fedele;  98-19  Martin  &  )aworski. 

1071  90-19  Continental  Airlines;  90-20  Degenhardt;  91-4  {Airport  Oper- 

atorl;  91-58  [Airport  Operator):  98-7  LAX. 

107.9  98-7  LAX. 

10713  90-12  &  90-19  Continental  Airlines;  91-4  (Airport  Operator);  91-18 

,  (Airport  Operator);  91-40  (Airport  Operator);  91-41  [Airport  Oper- 

ator); 91-58  [Airport  Operator);  96-1  (Airport  Operator):  97-23 
Detroit  Metropolitan;  98-7  LAX. 

107.20  , 9o_24  Bayer;  92-58  Hoedl;  97-20  Werle;  98-20  Koenig. 

107-21  «i«Hi;».. 89-5  Schultz;  90-10  Webb;  90-22  Degenhardt;  90-23  Broyles;  90-26 

&  90-43  Waddell;  90-33  Cato;  90-39  Hart;  91-3  Lewis;  91-10 
Graham;  91-30  Trujillo;  91-38  Esau;  91-53  KoUer;  92-32 
Bamhill;  92-38  Cronberg;  92-46  Sutton-Sautter;  92-51  Kobligk; 
92-59  Petek- Jackson;  94-5  Grant;  94-31  Smalling;  97-7  Stalling. 

107.25 94-30  Columna. 

^08-5  90-12,  90-18,  90-19,  91-2  &  91-9  Continental  Airlines;  91-33  Delta 

Air  Lines;  91-54  Alaska  Airlines;  91-55  Continental  Airlines;  92- 
13  &  94-1  Delta  Air  Lines;  94-44  American  Airlines;  96-16 
WestAir;  96-19  [Air  Carrier);  98-22  Northwest  Airlines;  99-1 
American. 

*08-7  90-18  &  90-19  Continental  Airlines;  99-1  American. 

108.9  98-22  Northwest  Airlines. 

108.10  96-16  WestAir. 

*08.11  ~ 90-23  Broyles;  90-26  Waddell;  91-3  Lewis;  92-46  Sutton-Sautter; 

94-44  American  Airlines. 

^08.13 90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

108.18  98-6  Continental  Airlines. 

121-133  90-18  Continental  Airlines. 

^21-153  92-48  &  92-70  USAir;  95-11  Horizon;  96-3  America  West  Airlines; 

96-24  Horizon;  96-25  USAir;  97-21  Delta;  97-30  Emery  World- 
wide Airlines. 

121-221  97.30  Emery  Worldwide  Airlines. 

121-317  92-37  Giuffrida;  94-18  Luxemburg. 

121-318  92-37  Giuffi-ida. 

*21-367 90-12  Continental  Airiines;  96-25  USAir. 

121-571 92-37  Giuffrida. 

121-575  98-11  TWA. 

121-577  „ 98-11  TWA. 

121-589  97-12  Mayer. 

^21-628  „ 95-11  Horizon;  97-21  Delta;  97-30  Emery  Worldwide  Airiines. 

135-1  95-8  Charter  Airlines;  95-25  Conquest. 

*^^*  94-3  Valley  Air;  94-20  Conquest  Helicopters;  95-25  Conquest;  95- 

27  Valley  Air;  96-15  Valley  Air. 

^^5-25 92-10  Flight  Unlimited;  94-3  Valley  Air;  95-27  Valley  Air;  96-15 

Valley  Air. 

^^^•®^  94-40  Polynesian  A/rways;  95-17  Larry's  Flying  Service;  95-28  At- 
lantic; 96-4  South  Aero. 

135.87  90-21  Carroll. 

135-95  95-17  Larry's  Flying  Service.  , 

135-179 t 97-11  Hampton. 

135.185 94-40;  Polynesian  Airways. 

135.263  95_9  Charter  Airlines;  96-4  South  Aero. 

135-267 95_8  Charter  Airlines;  95-17  Larry's  Flying  Service;  96-4  South 

Aero. 

135.293  95-17  Larry's  Flying  Service;  96-4  South  Aero. 

135.343  95-17  Larry's  Flying  Service. 

135-411  97-11  Hampton.       . 


Federal  Register /Vol.  64,  No.  152 /Monday,  August  9,  1999 /Notices 


43249 


:  15.413 

M5.421 
:»5.437 
lU.lOl 
1 15.1  .... 
115.3  .... 
115.25  .. 
i  15.45  .. 
1 15.47  .. 
i  15.49  .. 
1 15.53  .. 
i  15.57  .. 
1 15.61  .. 
L  »1  


:)8.1 
i  )2.8 


94-3  Valley  Air;  96-15  Valley  Air:  97-8  Pacific  Av.  D/b/a  Inter-Is- 
land Helicopters;  97-16  Mauna  Kea. 

93-36  Valley  Air;  94-3  Valley  Air;  96-15  Valley  Air. 

94-3  Valley  Air;  96-15  Valley  Air. 

98-18  General  Aviation. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin.  . 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-11  Thiinderbird  Accessories. 

94-2  Woodhouse;  97-9  Alphin;  97-32  Florida  Propeller. 

90-11  Thunderbird  Accessories. 

90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines;  98- 
6  Continental  Airlines. 

92-10  Flight  Unlimited. 

90-22  USAir. 


49CFR 


47  

1 7\  et  seq. 
vn.2 


••  •**  •••*•■  ■•«>»>»i 


1^1.8  .... 
I  72.101 
I  72.200 

L  72.202 

172.203 
172.204 

1 72.300 
L  72.301 
1 72.304 
1 72.400 

172.402 
1 72.406 
173.1  .... 


173.3  

173.6  

1 73.22ta) 

173.24  .... 

173.25  .... 
173.27  .... 
1 73.62  .... 
1 73.115  .. 
1 73.240  .. 
I  73.243  .. 
I  73.260  .. 
I  73.266  .. 
1  75.25  .... 
191.5  

191.7  

B  21.30  .... 
B  21.33  .... 


92-76  Safety  Equipment. 

95-10  Diamond. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  96-26 

Midtown;  98-2  Carr. 
92-77  TCI. 

92-77  TCI;  94-28  ToyoU;  94-31  Smalling;  96-26  Midtown. 
92-77  TQ;  94-28  Toyota;  95-16  Mulhall;  96-26  Midtown;  98-2 

Carr. 
92-77  TCI;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall;  98-2 

Carr. 
94-28  Toyota. 
92-77  TCI;  24-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  98-2 

Carr. 
94-31  Smalling;  95-16  Mulhall;  96-26  Midtown;  98-2  Carr. 
94-31  Smalling;  95-16  Mulhall;  98-2  Carr. 
92-77  TCI;  94-31  Smalling;  95-16  Mulhall;  98-2  Carr. 
92-77  TQ;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall;  98-2 

Carr. 
94-28  Toyota. 
92-77  TCI. 
22-77  TIC;  94-28  Toyota;  94-31   Smalling;  95-16  Mulhall;  98-2 

Carr. 
94-28  Toyota;  94-31  Smalling;  98-2  Carr. 
94-28  Toyota. 

94-28  Toyota;  94-31  Smalling;  98-2  Carr. 
94-28  Toyota;  95-16  Mulhall. 
94-28  Toyota 
92-77  TCI. 
98-2  Carr. 
92-77  TCI 
92-77  TCI. 
94-28  Toyota. 
94-28  Toyota. 

94-28  Toyota;  94-31  Smalling. 
94-31  Smalling. 
97-13  Westair  Commuter. 
97-13  Westair  Commuter. 
92-73  Wyatt. 
90-21  Carroll. 


Statutes 


U.S.C: 
504 


552 
554 
556 
557 


705  .. 

5332 
ttl  U.S.C: 

362  .. 
bte  U.S.C: 


90-17  Wilson;  91-17  &  92-71  KDS  Aviation;  92-74,  93-2  &  93-9, 
Wendt;  93-29  Sweeney;  94-17  TCI;  95-27  Valley  Air  96-22 
Woodhouse;  98-19  Martin  &  Jaworski. 

90-12,  90-18  &  90-19  Continental  Airlines;  93-10  Costello. 

90-18  Continental  Airlines;  90-21  Carroll;  95-12  Toyota. 

90-21  Carroll;  91-54  Alaska  Airlines. 

90-20  Degenhardt;  90-21  Carroll;  90-37  Northwest  Airlines:  94-28 
Toyota. 

95-14  Charter  Airlines. 

95-27  Valley  Air. 

91-2  Continental  Airlines. 
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2412  93-10  Costello;  96-22  Woodhouse. 

2462 0-21  Carroll. 

49  U.S.C: 

5123 95-16  Mulhall:  96-26  &  97-1  Midtown  Neon  Sign;  98-2  Carr. 

40102 96-17  Fenner. 

44701  96-6  Ignatov;  96-17  Fenner. 

44704 9e-3  America  West  Airlines;  96-15  Valley  Air. 

**110 96-22  Woodhouse;  97-1  Midtown  Neon  Sign. 

**301 97-1  Midtown  Neon  Sign;  97-16  Mauna  Kea;  97-20  Werle. 

46302  „ „ „ ;     98-34  Stevens. 

46303  , 97_7  Stalling. 

49  U.S.C  App: 

1301(31)  (operate) 93-18  Westair  Conunuter. 

(33)  (person) 93-18  Westair  Commuter. 

1356 „ 90-18  &  90-19.  91-2  Continental  Airlines. 

1357 , „ :....     90-18,  90-19  &  91-2  Continental  Airlines  91-41  [Airport  Operator); 

91-58  [Airport  Operator). 

1*21  92-10  Flight  Unlimited;  92-48  USAir,  92-70  USAir;  93-9  Wendt. 

1429 ~ „ 92-73  Wyatt. 

1471  89-5  Schultz;  90-10  Webb  ;  90-20  Degenhardt  ;  90-12,  90-18  &  90- 

19  Continental  Airlines;  90-23  Broyles;  90-26  &  90-43  Waddell; 
90-33  Cato;  90-37  Northwest  Airlines;  90-39  Hart;  91-2  Conti- 
nental Airlines;  91-3  Lewis;  91-18  [Airport  Operator);  91-53 
KoUer;  92-5  Delta  Air  Lines;  92-10  Flight  Unlimited;  92-46  Sut- 
ton-Sautter;  92-51  Koblick;  92-74  Wendt  ;  92-76  Safety  Equip- 
ment; 94-20  Conquest  Helicopters;  94-40  Polynesian  Airways  ; 
96-6  Ignatov;  97-7  Stalling. 

1472  96-6  Ignatov. 

1*^5  " 90-20  Degenhardt;  90-12  Continental  Airlines;  90-18,  90-19  &  91-1 

Continental  Airlines;  91-3  Lewis;  91-18  (Airport  Operator);  94-40 
Polynesian  Airways. 

1*86 90-21  Carroll;  96-22  Woodhouse. 

**^ 92-77  TCI;  94-19  Pony  Express,  94-28  Toyota;  94-31  Smalling;  95- 

21  Toyota. 


Civil  Penalty  Actions — Orders  Issued 
by  the  Admbiistrator 

Digests 

(Current  as  of  Jime  30, 1999) 

The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The 
foUowing  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from  April 
1, 1999.  to  June  30, 1999.  The  FAA  will 
publish  the  non-cumulative 
supplements  to  this  compilation  on  a 
quarterly  basis  (e.g..  April,  July. 
October,  and  January  of  each  year). 

TTiese  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Adniinistrator's  decisions  before  citing 
them  in  any  context. 

In  the  Matter  of  Clarence  L.  Justice 
Order  No.  99-3  (6/11/99) 
(DMS  No.  FAA-l 998-4751) 

Motion  to  Dismiss  Denied.  Good  cause 
was  found  to  excuse  the  respondent's 
late-filing  (by  8  days)  of  a  notice  of 
appeal  from  the  law  judge's  order 
assessing  a  $6,600  civil  penalty.  On 


February  4.  the  law  judge  ordered 
respondent  to  respond  to  a  show  cause 
order  and  to  submit  an  answer  to  be 
received  by  February  16.  On  February  4, 
respondent  was  released  from  a 
residential  treatment  facility  and  then 
moved  to  another  state.  He  did  not 
receive  his  mail  until  after  the  law  judge 
dismissed  the  case.  Notice  of  appeal 
also  was  sufficiently  detailed  to 
constitute  an  appeal  brief.  Complainant 
was  ordered  to  file  a  reply  brief. 

Commercial  Reporting  Services  of  the 
Administrator's  Civil  Penalty  Decisions 
and  Orders 

1.  Commercial  Publications:  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  in  the 
following  commercial  publications: 

Civil  Penalty  Cases  Digest  Service, 
published  by  Hawkins  Publishing 
Company,  hic,  P.O.  Box  480,  Mayo, 
MD.  21106,  (410)  798-1677; 

Federal  Aviation  Decisions,  Clark 
Boardman  Callaghan,  a  subsidiary  of 
West  Information  Publishing  Company. 
50  Broad  Street  East,  Rochester.  NY 
14694. 1-800-221-9428. 

2.  CD-ROM.  The  Administrator's 
orders  and  decisions  are  available  on 
CI>-ROM  through  Aeroflight 
Publications,  P.O.  Box  854.  433  Main 
Street,  Gruver,  TX  79040,  (806)  733- 
2483. 


3.  On-Line  Services.  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  through 
the  following  on-line  services: 

•  Westlaw  (the  Database  ID  is 
FTRAN-FAA) 

•  LEXIS  [Transportation  (TRANS) 
Library.  FAA  file.) 

•  CompuServe 

•  FedWorid 

Docket 

The  FAA  Hearing  Docket  is  located  at 
FAA  Headquarters,  800  Independence 
Avenue,  SW,  Room  926A.  Washington, 
DC  20591  (tel.  No.  202-267-3641.)  The 
clerk  of  the  FAA  Hearing  Docket  is  Ms. 
Stephanie  McClain.  All  documents 
required  to  be  filed  in  civil  penalty 
proceedings  must  be  filed  with  the  FAA 
Hearing  Docket  Clerk  at  the  FAA 
Hearing  Docket.  (See  14  CFR  13.210.) 
Materials  contained  in  the  dockets  of 
any  case  not  containing  sensitive 
security  information  (protected  by  14 
CFR  Part  191)  may  be  viewed  at  the 
FAA  Heritage  Docket. 

In  addition,  materials  filed  in  the  FAA 
Hearing  Docket  in  non-security  cases  in 
which  the  complaints  were  filed  on  or 
after  December  1, 1997.  are  available  for 
inspection  at  the  Department  of 
Transportation  Docket,  located  at  400 
7th  Street,  SW,  Room  PL-401, 
Washington,  DC,  20590.  (tel.  No.  202- 
366-9329.)  While  the  originals  will  be 
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1  qtained  in  the  FAA  Hearing  Docket,  the 
I  NOT  Docket  will  scan  copies  of 
( li  Kuments  in  non-security  cases  in 
ivhich  the  complaint  was  filed  after 
lember  1, 1997,  into  their  computer 
tabase.  Individuals  who  have  access 
the  Internet  can  view  the  materials  in 
lese  dockets  usitig  the  following 
itemet  address:  http://dms.dot.gov. 

OfiBces 

The  Administrator's  decisions  and 

ciders,  indexes,  and  digests  are 

s  \  ailable  for  public  inspection  and 

c  opying  at  the  following  location  in 

I AA  headquarters:  FAA  Hearing 

Qpcket,  Federal  Aviation 

Iministration,  800  Independence 

Akrenue,  SW.,  Room  924A,  Washington, 

pC  20591;  (202)  267-3641. 
These  materials  are  also  available  at 
i  FAA  regional  and  center  legal  offices 
the  following  locations: 

Cp  fice  of  the  Regional  Coimsel  for  the 
Aeronautical  Center  {AMC-7),  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma 
City,  OK  73125;  (405)  954-3296. 

p  iice  of  the  Regional  Counsel  for  the 
Alaskan  Region  (AAL-7),  Alaskan 
Region  Headquarters,  222  West  7th 
Avenue,  Anchorage,  AL  99513;  (907) 
271-5269. 

p  fice  of  the  Regional  Coimsel  for  the 
Central  Region  (ACE-7),  Central 
Regional  Headquarters,  601  East  12th 
"treet.  Federal  Building,  Kansas  City, 
"O  64106;  (816)  426-5446. 

OfBce  of  the  Regional  Counsel  for  the 
lastem  Region  (AEA-7),  Eastern 
egion  Headquarters,  JFK 
temational  Airport,  Federal 
uilding,  Jamaica,  NY  11430;  (718) 
B5 3-3285. 

C|^  fice  of  the  Regional  Counsel  for  the 
Sreat  Lakes  Region  (AGL-7),  2300 
past  Devon  Avenue,  Suite  419,  Des 
Plaines,  IL  60018;  (708)  294-7108. 
mce  of  the  Regional  Counsel  for  the 
New  England  Region  (ANE-7),  New 
England  Region  Headquarters,  12  New 
England  Executive  Park,  Room  401, 
purlington,  MA  01803-5299;  (617) 
238-7050. 

mce  of  the  Regional  Coimsel  for  the 
*iIorthwest  Mountain  Region  (ANM- 
').  Northwest  Mountain  Region 
^eadquarters,  1601  Lind  Avenue,  SW, 
enton,  WA  98055-4056;  (425)  227- 
007. 

ice  of  the  Regional  Counsel  for  the 
outhem  Region  {ASO-7),  Southern 
egion  Headquarters,  1701  Columbia 
\venue.  College  Park,  GA  20227; 
404) 305-5200. 

Qi  Ice  of  the  Regional  Counsel  for  the 
>outhwest  Region  (ASW-7), 
>outhwest  Region  Headquarters,  2601 


Meacham  Blvd.,  Forth  Worth,  TX 
76137-4298;  (817)  222-5087. 

Office  of  the  Regional  Coimsel  for  the 
Technical  Center  {ACT-7),  Federal 
Aviation  Administration  Technical 
Center,  Atlantic  City  International 
Airport,  Atlantic  City,  NJ  08405;  (609) 
485-7087. 

Office  of  the  Regional  Counsel  for  the 
Western-Pacific  Region  (AWP-7), 
Western-Pacific  Region  Headquarters, 
15000  Aviation  Boulevard,  Lawndale, 
CA  90261;  (310)  725-7100. 

Issued  in  Washington,  DC,  on  July  30, 
1999. 

James  S.  Dillman, 

Assistant  Chief  Counsel  for  Litigation. 
[FR  Doc.  99-20422  Filed  8-6-99;  8:45  am] 
BiUJNG  CODE  481fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Availability  of  Final  Supplemental 
Environmental  Impact  Statement 
Including  Executive  Summary  and 
Extension  of  Comment  Period 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of  final 
supplemental  environmental  impact 
statement  including  executive  summary 
and  extension  of  comment  period. 

summary:  The  Federal  Aviation 
Administration(FAA)  is  issuing  this 
notice  to  advise  the  public  of  the 
availability  of  the  Final  Supplemental 
Environmental  Impact  Statement 
(FSEIS)  including  the  Executive 
Summary  for  Indianapolis  International 
Airport.  This  Executive  Summary  is 
required  by  Council  on  Environmental 
Quality  (CEQ)  regulations,  but  was 
inadvertently  omitted  from  the  initial 
FSEIS.  The  comment  period  has  been 
extended  to  September  7, 1999.  The 
FSEIS  concerns  the  environmental 
impact  of  implementing  the  Air  Traffic 
Noise  Abatement  Measures  described 
within  the  FSEIS  and  the  federal 
funding  associated  with  the  land  use 
measures. 

POINT  OF  contact:  Mr.  George  M. 
Bebble,  Environmental  Specialist,  AGL- 
520.E,  FAA  Great  Lakes  Region,  Air 
Traffic  Division,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018, 
Telephone  (847)294-7832. 
SUPPLEMENTARY  INFORMATION:  A  Final 
Supplemental  Environmental  Impact 
Statement  (FSEIS)  will  be  available  for 
public  review  at  the  following  locations: 
-  (1)  Federal  Aviation  Administration, 
Air  Traffic  Division  Office,  2300  East 
Devon  Avenue,  Des  Plaines.  IL  60018, 


(2)  Indianapolis  Airport  Authority, 
South  High  School  Road.  Indianapolis 
International  Airport,  Indianapolis,  IN, 

(3)  Decatur  Township  Brandi  Library, 
5301  Kentucky  Avenue,  Indianapolis, 
IN  46241, 

(4)  Marion  County  Public  Library,  40 
East  St.  Clair,  Indianapolis,  IN  46204, 

(5)  Mooresville  Public  Library,  220  W. 
Harrison  Street,  Mooresville,  IN  46158, 

(6)  Piainfield  Public  Library,  1120 
Stafford  Road,  Piainfield.  IN  46208, 

(7)  Wayne  Township  Branch  Library. 
198  South  Girls  School  Road, 
Indianapolis,  IN  46214. 

Written  comments  may  be  addressed 
to  Mr.  George  M.  Bebble,  Enviroiunental 
Specialist,  AGL-520.E,  FAA  Great  Lakes 
Region,  Air  Traffic  DivLsinn,  2300  Ea.st 
Devon  Avenue,  Des  Plaines,  IL  60018. 

Issued  in  Des  Plaines,  Illinois  at  the  above 
address  on  August  4,  1999. 
Christopher  R.  Blum, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  99-20424  Filed'6-6-99i  8:45  am] 
BILUNG  COOE  4«10-13-«i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Availability  of  the  Environntental 
Assessment  (EA)  and  Rnding  of  No 
Significant  Impact  (FONSI)  for  Noise 
JVbatement  Measures  at  the 
RickentMcker  International  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of  an 
environmental  assessment  (EA)  and 
finding  of  no  significant  impact 
(FONSI). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  the  FAA 
Great  Lakes  Region  has  approved  and 
signed  the  EA  and  FONSI  for  the 
permanent  implementation  of  noise 
abatement  measures  at  the  Rickenbacker 
International  Airport.  These  noise 
abatement  measures  decrease  the  noise 
of  departing  aircraft  to  approximately 
100  homes  east  of  the  airport  while 
increasing  the  noise  to  only  one  home 
northeast  of  the  airport.  The  one 
impacted  home  is  outside  of  the  65  DNL 
noise  contour  within  the  60-65  DNL 
contour  and  should  not  be  significantly 
impacted.  However,  the  airport 
authority  has  elected  to  offer  this  one 
homeowner  the  same  mitigation  that  is 
offered  to  homeowners  within  the  65 
DNL  contour. 

POINT  OF  CONTACT:  Mr.  George  M. 
Bebble,  Environmental  Specialist,  AGL- 
520.E,  FAA  Great  Lakes  Region,  Air 


432S2 
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Traffic  Division,  2300  East  Devon 
Avenue,  Des  Plaines,  EL  60018, 
Telephone  (847)  294-7832. 
SUPPLEMENTARY  MPORMATION:  The  EA 
and  FONSI  are  available  for  in.spection 
at  the  following  locations: . 

(1)  Federal  Aviation  Administration, 
Air  Traffic  Divisions,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018, 

(2)  Rickenbacker  Port  Authority,  7400 
Alum  Creek  Drive,  Coliunbia.  OH 
43217, 

(3)  Columbus  Metro  Library, 
Biography,  History,  Travel  Division,  96 
S.  Grant  Avenue.  Columbus,  Ohio 
43215, 

(4)  Qroveport  Municipal  Building,  655 
Bladdick  Street,  Qroveport,  Ohio  43215, 

(5)  Columbus  Metro  Library, 
Southeast  Branch,  4575  Winchester 
Pike.  Ckoveport,  Ohio  43215, 

(6)  Hamilton  Township  Community 
Colter.  6400  Lockboume  Road, 
Lockboume,  Ohio  43215, 

(7)  Harrison  Township  Fire 
Department,  3625  State  Route  752. 
Ashville,  Ohio  43103, 

(8)  Madison  Township  Community 
Crater,  4575  Madison  Lane,  Grovesport, 
Ohio  43215, 

(9)  Madison  Township  Hall,  Pickaway 
Coimty,  Ohio, 

(10)  Canal  Winchester  Municipal 
Building.  36  S.  High  Street,  Canal 
Winchester,  Ohio  43110, 

(11)  Scioto  Township  Hall,  Front 
Street,  Commercial  Point,  Ohio  43116, 

(12)  Pickaway  County  Engineer's 
Office,  207  S.  Court  Street,  Circleville. 
Ohio  43103, 

(13)  Pickaway  County  Library,  Main 
Street,  Circleville.  Ohio  43113. 

Issued  in  Des  Plaines,  Illinois  on  August  4, 
1999. 

Quistopher  R.  Blum, 
Manager,  Air  Traffic  Division . 
[FR  Doc.  99-20423  Filed  a-&-99:  8:45  am] 
MLLMQ  CODE  4*10-1»-M 


DEPARTMENT  OF  THE  TREASURY 

Submtoalon  for  0MB  Revtew; 
PnmiiiMit  Ram  in  at 

July  29. 1999. 

The  Department  of  Treasiuy  has 
submitted  the  folloMring  public 
information  collection  requirement(s)  to 
0MB  for  r^^ew  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
subniission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoidd  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 


Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  September  8, 1999 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0024. 

Form  Number:  IRS  Form  843. 

Type  of  Review:  Extension. 

Title:  Claim  for  Refund  and  Request 
for  Abatement. 

Description:  Internal  Revenue  Code 
(IRC)  sections  6402,  6404,  and  sections 
301.6402-2,  301.6404-1.  and  301.6404- 
3  of  the  regulations  allow  for  refunds  of 
taxes  (except  income  taxes)  or  refund, 
abatement,  or  credit  of  interest, 
penalties,  and  additions  to  tax  in  the 
event  of  errors  or  certain  actions  by  the 
IRS.  Form  843  is  used  by  taxpayers  to 
claim  these  refunds,  credits,  or 
abatements. 

Respondents:  Individuals  and 
households,  business  or  other  for-profit, 
not-for-profit  institutions.  Farms,  State, 
Local  or  Tribal. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  545,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 26  min. 

Learning  about  the  law  or  the  form — 
11  min. 

Preparing  the  form — 35  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  845,525  hours. 

OMB  Number:  1545-0119. 

Form  Number:  IRS  Form  1099-R. 

Type  of  Review:  Extension. 

Title:  Distributions  From  Pensions, 
Annuities,  Retirement  or  Profit-Sharing 
Plans,  IRAs,  Insurance  Contracts,  etc. 

Description:  Form  1099-R  is  used  to 
report  distributions  from  pensions, 
annuities,  profit-sharing  or  retirement 
plans,  IRAs,  and  the  smrender  of 
insurance  contracts.  This  information  is 
used  by  IRS  to  verify  that  income  has 
been  properly  reported  by  the  recipient. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions.  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
350,000. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
16,955.465  hours. 
,  OMB  Number;  1545-0235. 

Form  Number:  IRS  Form  730. 

Type  of  Review:  Revision. 


Title:  Tax  on  Wagering. 

Description:  Form  730  is  used  to 
identify  taxable  wagers  and  collect  the 
tax  monthly.  The  information  is  used  to 
determine  if  persons  accepting  wagers 
are  correctly  reporting  the  amount  of 
wagers  and  paying  the  required  tax. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4.150. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 5  hr..  30  min. 

Learning  airaut  the  law  or  the  form — 
53  min. 

Preparing  and  sending  the  form  to  the 
IRS— 1  hr..  1  min. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  378.518  hours. 

OMB  Number:  1545-0415. 

Form  Number:  IRS  Form  W-4-P. 

T^e  o/fleWew;  Extension. 

Title:  Withholding  Certificate  for 
Pension  or  Annuity  Payments. 

Description:  Form  W-4P  is  used  by 
the  recipient  of  pension  or  annuity 
payments  to  designate  the  number  of 
withholding  allowances  he  or  she  is 
claiming,  an  additional  amoimt  to  be 
withheld,  or  to  elect  that  no  tax  be 
withheld,  so  that  the  payer  can 
withhold  the  proper  amount. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12,000.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 40  min. 

Learning  about  the  law  or  the  form — 
25  min. 

Preparing  and  sending  the  form  to  the 
KS— 59min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  24,720,000 
hours. 

OMB  Number:  1545-0748. 

Form  Number:  IRS  Form  2678. 

Type  of  Review:  EMeasion. 

Title:  Employer  Appointment  of 
Agent. 

Description:  26  U.S.C.  3504  authorizes 
an  employer  to  designate  a  fiduciary, 
agent,  etc.,  to  perform  the  same  acts  as 
required  of  employers  for  purposes  of 
employment  taxes. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  farms. 
Federal  Government. 

Estimated  Number  of  Respondent: 
95,200. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other  (as 
necessary). 
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Estimated  Total  Reporting  Burden: 
1^,600  hours. 

Oh4B  Number:  1545-0877. 

Form  Number:  IRS  Form  1099-A. 

Type  of  Review:  Extension. 

Title:  Acquisition  or  Abandonment  of 
i  JJBCured  Property. 

Description:  Form  1099-A  is  used  by 
« nders  to  report  foreclosures  and 
1 1  )andonments  of  property  that  is 
!  II  (curity  for  a  loan. 

Respondents:  Business  or  other  for- 
)^fit. 

Estimated  Number  of  Respondents: 
^•,916. 

Estimated  Burden  Hours  Per 
,  ^spondent:  10  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
^^,817  hours. 

OMB  Number:  1545-0939. 

Form  Number:  IRS  Form  8404. 

Type  of  Review:  Extension. 

Title:  Interest  Charge  on  DISC-Related 
Inferred  Tax  Liability. 

Description:  Shareholders  of  Interest 
( Ihange  Domestic  International  Sales 
Corporations  (IC-DISCs)  use  Form  8404 
1  ti  figure  and  report  an  interest  charge 
( I]  I  their  DISC-related  deferred  tax 
li  ibility.  The  interest  charge  is  required 


by  Internal  Revenue  Code  section  995(f). 
IRS  uses  Form  8404  to  determine 
whether  the  shareholder  has  correctly 
figured  and  paid  the  interest  charge  on~ 
a  timely  basis. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 4  hr..  4  min. 

Learning  aoout  the  law  or  the  form — 
2  hr.,  17  min. 

Preparing  and  sending  the  form  to  the 
IRS— 2  hr..  27  min. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting/ 
■  Recordkeeping  Burden:  17,600  hours. 

OMB  Number.  1545-1410. 

Form  Number.  IRS  Form  8840. 

Type  of  Review.  Extension. 

Title:  Closer  Connection  Exception 
Statement  for  Aliens. 

Description:  Form  8840  is  used  by  an 
alien  individual,  who  otherwise  meets 
the  substantial  presence  test,  to  explain 
the  basis  of  the  individual's  claim  that 
he  or  she  is  able  to  satisfy  the;,closer 
connection  exception  described  in  Regs. 
Section  301.770l(b)-2. 


Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  350,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 

Recordkeeeping — 13  min. 
Learning  about  the  law  or  the  form— 
10  min. 

Preparing  the  form— 1  hr..  27  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 35  min. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  843,500  hours. 

Clearance  Officer  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer.  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  99-20375  Filed  8-6-99:  8:45  am) 
BOJJNG  CODE  4830-01 -P 
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This  section  of  the  FEDERAL  REGISTER 
contains  edrtorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewtiere  in  ttw  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart9 

Attamativ*  MeltKKte  of  Complianc« 
WHh  Raqulraments  for  Disclosure  of 
Exchangs  Disciplinary  Information  and 
Access  Dsnial  Actions 

Correction 

In  rule  doaiment  99-18804  beginning 
on  page  39915,  in  the  issue  of  Friday, 
July  23, 1999,  make  the  following 
coiTection(s): 

1.  On  page  39916,  in  the  first  column, 
under  the  heading  I.  Introduction,  in 
the  first  paragraph,  in  the  last  line, 
"Regulation  9.112(a)"  should  read 
"Regulation  9.11(a)". 

2.  On  the  same  page,  in  the  third 
column,  under  the  heading  ID. 
Ahemative  Nfethods  of  Compliance,  in 
the  first  paragraph,  in  line  18, 
"exchange"  should  read  "exchanges". 

3.  On  the  same  page,  in  the  same 
colimm,  under  the  same  heading,  in  the 
second  paragraph,  in  the  first  line,  "is" 
should  read  "in";  and  in  the  eighth  line, 
"notice"  should  read  "notices". 

4.  On  page  39917,  in  the  first  column, 
in  footnote  11,  in  line  14,  "regulation" 
should  read  "Regulation". 

5.  On  the  same  page,  in  the  second 
column,  in  footnote  13,  in  the  second 
line,  "disciplinary"  should  read 
"Disciplinary";  and  on  the  eighth  line, 
"sugar"  should  read  "Sugar". 

6.  On  the  same  page,  in  the  third 
column,  under  the  heading  B. 
Verification  and  Timeliness  of 
Electronic  Notice,  in  the  first  paragraph. 


in  the  sixth  line,  "exchange"  should 

read  "exchanges". 

(PR  Doc.  C9-18804  Filed  8-6-99;  8:45  am] 

BHJJNG  CODE  1S0S-01-O 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart9 

Performance  of  Certain  Functions  by 
tfie  National  Futures  Association  With 
Respect  to  Regulation  9.11 

Correction 

In  rule  document  99-18806  beginning 
on  page  39913,  in  the  issue  of  Friday, 
July  23, 1999,  make  the  following 
correction(s): 

1.  On  page  39914,  in  the  second 
column,  under  the  heading  A. 
Processing  Regulation  9.11  Filings  and 
Notice  of  Filing  Deficiencies,  in  the 
ninth  line,  "regulation  9.11"  should 
read  "Reculation  9.11". 

2.  On  tne  same  page,  at  the  bottom  of 
the  third  column,  the  first  footnote 
designated  as  footnote  12  should  be 
designated  as  footnote  11. 

3.  On  the  page  39915,  in  the  third 
column,  under  the  heading  IV. 
Conclusion  and  Order,  in  the  fourth  full 
paragraph,  in  the  eighth  line,  "relating" 
shoidd  read  "retaining". 

[FR  Doc.  C9-18806  Filed  8-6-99;  8:45  am] 

BILLING  CODE  1S06-01-O 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  301-61,  301-52,  301-54, 
301-70, 301-71  and  301-76 

[FIR  interim  Rule  8] 

RIN  3090-AG92 

Federal  Travel  Regulation;  Mandatory 
Use  of  the  Travel  Charge  Card 

Correction 

In  rule  document  99-18291  begiiming 
on  page  38528,  in  the  issue  of  Friday, 


July  16, 1999,  make  the  following 
correction: 

On  page  38528,  in  the  first  column,  in 
the  DATES:  section,  in  the  fourth  and 
fifth  lines,  "travel  performed  on  or  after 
December  31, 1999"  should  read  "travel 
performed  after  December  31, 1999". 
[FR  Doc.  C9-18291  Filed  8-6-99;  8:45  am) 
BILLING  CODE  1S05-01-O 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Doclcet  No.  301 -62a] 

Implementation  of  WTO 
Recommendations  Concerning  EC- 
Measures  Concerning  Meat  and  Meat 
Products  (Hormones) 

Correction 

In  notice  dociunent  99-19174 
beginning  on  page  40638  in  the  issue  of 
Tuesday,  July  27, 1999,  make  the 
following  corrections: 

1.  On  page  40638,  in  the  second 
coliunn,  under  SUMMARY,  in  the  sixth 
line  "three"  should  read  "the". 

2.  On  page  40639,  in  the  first  coliunn: 

'    a.  In  the  third  line  "Director"  should 
read  "Directive". 

b.  In  the  eighth  line  "because"  should 
read  "became". 

c.  In  second  full  paragraph,  in  the 
sixth  line  after  "contravention"  remove 
"in". 

(FR  Doc.  C9-19174  Filed  8-6-99;  8:45  am) 
BILLING  CODE  1S0S-01-O 
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It  Register/Code  of  Federal  Regulations 

(^neral  Information,  indexes  and  other  finding 
aids 


l>fesidential  Documents 

I  :;^ecutive  orders  and  proclamations 
1  ie  United  StatM  Government  Manual 

<Wier  Services 

I  lectronic  and  on-line  services  (voice) 

I  i  ivacy  Act  Compilation 

I I  iblic  Laws  Update  Service  (numbers,  dates,  etc.) 
T  'Y  for  the  deaf-and-hard-of-hearing 


202-523--5227 
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4tECTR0NIC  RESEARCH 

\Mortd  Wide  Web 

1 1  ill  text  of  the  daily  Federal  Register,  CFR  and  other 
[  I  iblications: 

httpi/Zwww.access.gpo.govAiara 

I « deral  Register  information  and  research  tools,  including  Public 
lispection  List,  indexes,  and  links  to  GPO  Access: 

http://www.nara.gov/fedreg 

e-Uail 

MNS  (Public  Law  Electronic  Notification  Service)  is  an  E-mail 
s  3  -vice  for  notification  of  recently  enacted  Public  Laws.  To 
s  J  bscribe,  send  E-mail  to 
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V '  th  the  text  message: 

subscribe  PUBLAWS-L  your  name 

I !  e  li8tserv@www.gsa.gov  only  to  subscribe  or  unsubscribe  to 
P  8NS.  We  cannot  respond  to  specific  inquiries. 

1 1  iference  questions.  Send  questions  and  comments  about  the 
F  E  deral  Register  system  to: 

info@fedreg.Bara.gov 

1 1  e  Federal  Register  staff  cannot  interpret  specific  documents  or 
r  !|ulations. 
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CFR  PARTS  AFFECTED  DURING  AUGUST 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CTO  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 
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709 „ 42040 

714 42040 

716 42040 

719 42040 

726 42040 

732 „ 42040 

733 42040 

734 42040 

749 42040 

750 42040 

752 42040 

5416 41834 

49  CFR 

PropoMd  Rutas! 

571 42330 

50CFR 

17 41835 

600 42286 

635 „. 42855,  43101 

648 42042,42045 

660 42286,  42856 

679 41839,42826 

PropoMd  RuIm: 

17 41903,  42058.  42250, 

43132 

600 42335.  431 37 

622 41905,42068 

648 42071,  43137,  43138 

679 42080 


REMINDERS 

e  Items  in  this  list  were 
ekjitorially  compiled  as  an  aid 
to  ^Federal  Register  users. 
Inclusion  or  exclusion  from 
tli|s  list  has  no  legal 
ificance. 
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LES  GOING  INTO 
€T  AUGUST  8,  1999 


ANSPORTATION 

PARTME^r^ 

ist  Guard 

F^drts  and  waterways  safety: 
Saybrook  Point,  Connecticut 
River,  CT;  safety  zone; 
published  6-28-991) 


RULES  GOING  INTO 


ECT  AUGUST  9,  1999 


RICULTURE 
CJ^PARTMENT 

Imal  and  Plant  Health 
li^^pection  Service 

ises,  serums,  toxins,  etc.: 
eterinary  biologies:  transfer 
of  functions;  published  8- 
9-99 

FENSE  DEPARTMENT 

Fetieral  Acquisition  Regulation 
TfAR): 
Multiyear  contracting; 

published  8-9-99 
Taxpayer  identification 
I  numbers:  published  8-9-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Aji;  pollutants,  hazardous; 

fational  emission  standards: 
otymer  and  resin 
production  facilities  (Group 
iV);  published  6-8-99 
A)t|  quality  implementation 
(blans;  approval  and 
promulgation;  various 
!  >tates: 

Ohio;  published  6-8-99 
I  )hode  Island;  published  8- 
9-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

CpTimon  carrier  services: 

htemational  common 

carriers:  biennial 

regulatory  review 

Con^ction;  published  8-9- 

99 

Rlijio  stations;  table  of 
!  issignments: 
hdiana;  published  7-6-99 
Montana;  published  7-6-99 
flew  Mexico;  published  7-6- 

99 
tlorth  Dakota;  published  7- 
6-99 


Texas;  published  7-6-99 
Television  stations:  table  of 

assignmentSr 

Arkansas:  published  7-6-99 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 
Royalty  management: 

Audit  functions;  delegation 
to  States:  published  7-8- 
99 

JUSTICE  DEPARTMENT 
immigration  and 
Naturalization  Service 

Immigration: 
Visa  waiver  pilot  program — 
Portugal,  Singapore,  and 
Uruguay;  published  8-3- 
99 

NUCLEAR  REGULATORY 
COMMISSION 

Fee  schedules  revision;  100% 
fee  recovery  (1999  FY); 
published  6-10-99 
Correction;  published  7-20- 
99 

STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 
Visa  waiver  pilot  program — 
Portugal,  et  al.;  published 
8-3-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Corporations;  treatment  of 
distributions  to  foreign 
persons;  published  8-9-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant  related  quarantine, 
domestic: 
Oriental  fruit  fly;  comments 

due  by  8-16-99;  published 

6-15-99 
Plant-related  quarantine, 
domestic: 
Mexican  fruit  fly;  comments 

due  by  8-16-9S;  published 

6-15-99 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Chemk:al  Weapons 
Convention  regulations; 
comments  due  by  8-20-99; 
published  7-21-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
spedes: 


Findings  on  petitions,  etc  — 
Barndoor  skate; 
comments  due  by  8-20- 
99;  published  6-21-99 
Fishery  conservation  and 
management: 

Caribtjean.  Gulf,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexico  reef  fish; 
comments  due  by  8-16- 
99;  published  7-2-99 
Puerto  Rico  and  Virgin 
Islands  coral  reef 
resources;  comments 
due  by  8-20-99; 
published  6-21-99 
Magnuson-Stevens  Act 
provisions — 

Domestic  fisheries; 

exempted  fishing 

permits:  comments  due 

by  8-19-99:  published 

8-4-99 
Northeastem  United  States 
fisheries — 
New  England  Fishery 

Management  Council; 

meetings:  comments 

due  by  8-16-99; 

published  7-2-99 
West  Coast  States  and 
Western  Pacific 
fisheries — 
West  coast  salmon: 

comments  due  by  8-20- 

99:  published  8-6-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Contract  martlet  rule  review 
procedures:  comments 
due  by  8-16-99;  published 
7-15-99 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
Double  coverage  policy; 
comments  due  by  8-16- 
99;  published  6-17-99 
Federal  Acquisition  Regulation 
(FAR): 

r4ondisplacement  of  qualified 
wori<ers;  comments  due 
by  8-16-99;  published  6- 
17-99 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Water  resources  development 
projects;  public  use; 
comments  due  by  8-19-99; 
published  7-20-99     - 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Rate  schedules  filing — 
Regional  Transmission 
Organizations; 


comments  due  by  8-16- 
99:  published  6-10-99 
Oil  pipelines: 
Annual  report;  technical 
conference;  comments 
due  by  8-20-99;  published 
8-5-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Off-site  waste  and  recovery 

operations;  comments  due 

by  8-19-99:  published  7- 

20-99 
Air  programs:  approval  and 
promulgation:  State  plans 
tor  designated  facilities  and 
pollutants: 
New  Yori<:  comments  due 

by  8-18-99:  published  7- 

19-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 
California;  comments  due  by 

8-19-99;  published  7-20- 

99 

Louisiana;  comments  due  by 

8-18-99:  published  7-19- 

99 
Maryland:  comments  due  by 

8-19-99;  published  7-20- 

99 
Michigan:  comments  due  by 

8-20-99;  published  7-21- 

99 
Nevada;  comments  due  by 

8-16-99:  published  6-17- 

99 
Tennessee:  comments  due 

by  8-18-99:  published  7- 

19-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Sethoxydim:  comments  due 

by  8-16-99;  published  6- 

16-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Commercial  mobile  radio 
services — 

Calling  party  pays  service 
offering:  regulatory 
obstacles  removed; 
comments  due  by  8-18- 
99:  published  7-16-99 
Radio  stations:  table  of 
assignments: 

California;  comments  due  by 
,    8-16-99;  published  7-6-99 
Texas;  comments  due  by  8- 

16-99:  published  7-6-99 
Wyoming  and  Utah: 
comments  due  by  8-16- 
99;  published  7-6-99 
Television  broadcasting: 


IV 
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Cable  television  systems— 
12  GHz  relay  service: 
eligibility  requirements: 
comments  due  by  8-16- 
99:  published  8-2-99 

QENERAL  SERVICES 
AOMMSTRATION 

Federal  Acquisition  Regulation 

(FAR): 

NorKSsplacement  of  qualified 
wKxIcers:  comments  due 
by  8-16-99:  published  6- 
17-99  ? 

Federal  travel: 

Income  tax  reimbursement 
allowance:  comments  due 
by  8-17-99:  published  6- 
18-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Fbod  and  DniQ 


Reports  arKl  guidance 
documents:  availability,  etc.: 
Veterirary  Medicinal 
Products,  International 
Cooperation  on 
Harmonisation  o< 
Technical  Requirements 
for  Registration — 
Anthelmintics  efficacy; 
general  and  specific 
recommendations: 
comments  due  by  8-16- 
99:  published  7-16-99 

HOUSING  AND  URBAN 


DEPARTMENT 

Mortgage  arxl  loan  insurance 


MuHifamlly  housing  profects; 
tenant  participation: 
comments  due  by  8-16- 
99;  published  6-17-99 

INTERIOR  DEPARTMENT 


and  EniofoanMni  Offlca 

Permanent  progrwn  ar)d 
abaiKloned  mine  land 
redamalion  plan 
submissions: 
Indiana:  comments  due  by 

8-16-99:  pubKahed  7-15- 

99 
MarylarKl;  comments  due  by 

8-16-99:  published  7-16- 

99 

JUSTICE  DEPARTMENT 


Naluralizalion  Service 

Nonimmigrant  classes: 
F  and  J  nonimmigrant 
aliens:  status  duration 
period  extension: 
comments  due  by  8-16- 
99:  published  6-15-99 
Correction:  comments  due 
by  8-16-99;  published 
7-6-99 
H  petitions  filed  after 
numerical  cap  is  reached; 


treatment:  comments  due 
by  8-16-99:  put>lished  6- 
15-99 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Federal  Tort  Claims  Act; 
comments  due  by  8-16- 
99:  published  6-15-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMMISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Nondisplacement  of  qualified 
wforkers:  comments  due 
by  8-16-99:  put>lished  6- 
17-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Undercapitalized  federally- 
insured  credit  unions: 
prompt  corrective  action 
system:  comments  due  by 
8-16-99;  published  5-18- 
99 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Administrative  practice  and 
procedure: 
Litigation  involving  agency; 

testimony,  information, 

and  response  to 

subpoena:  comments  due 

by  8-16-99:  published  7- 

15-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 
Supply  mar^gement 
program:  hearings: 
comments  due  by  8-18- 
99;  published  6-21-99 
STATE  DEPARTMENT 
Ctiemical  Weapons 
Convention  and  Chemical 
Weapons  Convention 
Implementation  Act: 
Sample  taking  and  record 
keeping  and  inspeclkxis; 
comments  due  by  8-20- 
99;  published  7-21-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Gulf  of  Alaska,  Narrow 
Cape,  Kodiak  Island,  AK; 
safety  zone;  comments 
due  by  8-20-99;  pubTished 
7-21-99 

TRANSPORTATION 
DEPARTMENT 

Standard  time  zone 
boundaries: 

Keritucky:  comments  due  t>y 
8-20-99:  published  6-21- 
99 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffk:  operating  and  flight 
rules,  etc.: 
Checked  baggage:  security 

on  domestic  flights: 

comments  due  by  8-17- 

99;  published  6-11-99 
Ainvorthiriess  directives: 
Aerospatiale:  comments  due 

by  8-16-99;  published  7- 

16-99 
AirtMJs;  comments  due  by  8- 

16-99;  published  7-15-99 
Bell;  comments  due  by  8- 

16-99:  published  6-17-99 
Bombardier;  comments  due 

by  8-16-99;  published  7- 

16-99 
British  Aerospace: 

comments  due  by  8-16- 

99;  published  7-16-99 
Cessna:  comments  due  by 

8-16-99;  published  7-16- 

99 
ConstrucckKies 

Aeronauticas,  S.A.: 

comments  due  by  8-16- 

99;  published  7-16-99 
Domier  comments  due  by 

8-16-99;  published  7-16- 

99 
Eurocopter  France; 

comments  due  by  8-16- 

99;  published  6-17-99 
Fairchikj;  comments  due  by 

8-16-99;  published  7-16- 

99 
Fokker  comments  due  tiy 

8-16-99;  published  7-16- 

99 
GuHstream  Aerospace; 

comments  due  by  8-16- 

99;  published  7-16-99 
Gulfstream  American; 

comments  due  by  8-16- 

99;  pubNshed  7-16-99 
Intematkxial  Aero  Engines 

AG;  comments  due  by  8- 

16-99;  published  6-15-99 
Lockheed:  comments  due 

by  8-16-99;  published  T- 

16-99 
McDonnell  Douglas; 

comments  due  t>y  8-16- 

99;  published  7-f6-99 
Mitsubishi:  comments  due 

by  8-16-99;  published  7- 

16-99 
Saab;  comments  due  t>y  8- 

16-99:  published  7-16-99 
SabreHnen  comments  due 

by  8-16-99;  published  7- 

16-99 
Short  Brothers;  comments 

due  by  8-16-99;  published 

7-16-99 
AinMorthiness  standards: 
Special  corxiitkxis— 


Boeing  Model  707-353B 
airplanes;  comments 
due  by  8-20-99; 
published  7-21-99 
Class  E  airspace;  comments 
due  by  8-16-99;  published 
7-16-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Gross  proceeds  payments 
to  attorneys;  reporting: 
comments  due  by  8-19- 
99;  published  5-21-99 
Sectkxi  467  rental 
agreements — 
Agreements  involving 
payments  of 
$2,000,000;  comments 
due  by  8-16-99; 
pubiisried  5-18-99 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
pubik:  bills  from  the  current 
sesskm  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sendee)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
put>lished  in  the  Fsdsrai 
Rsglstsr  but  may  be  onjered 
in  "slip  law"  (indivklual 
pamphlet)  form  from  tfw 
Superintendent  of  Documents, 
U.S.  Qovenwnent  Printing 
OffKe,  WasNnglon,  DC  20402 
(phone,  202-512-1808).  The 
text  wM  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  taws  may 
not  yet  be  available. 

S.  880IIP.L  106-40 

Chemical  Safety  Informatkxi, 
Site  Security  and  Fuels 
Regulatory  Relief  Act  (Aug.  5, 
1999;  113  Stat  207) 

S.  604/PJ_  106^1 

Lake  Oconee  Land  Exchange 

Act  (Aug.  5,  1999;  113  Stat. 

215) 

S.  12S8/P.L  106-42 
Patent  Fee  Integrity  and 
Innovatkm  Protectkm  Act  of 
1999  (Aug.  5,  1999;  113  StaL 
217) 

S.  128MP.L.  106-43 

Trademark  Amendments  Act 
of  1999  (Aug.  5,  1999;  113 
Stat.  218) 

S.  12601/P.L.  109-44 

To  make  techrucal  correctk>ns 
in  title  17,  United  States 


Cede,  and  other  laws.  (Aug. 
5   1999;  ifb  Stat.  221) 

L  i  Bt  List  August  9,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscritie,  send  E-mail  to 
listservdwww.gsa.gov  witti 
the  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 


put)lic  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


VI 
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CFR  CHECKLIST 


Slock  Numtar 


Pric#      Awislon  Dcto 


TTiis  cheddist.  prepared  by  ttie  Office  of  tfie  Federal  Register,  is 

published  weekly.  It  is  arranged  in  ttie  order  of  CFR  titles,  stocit 

numbers,  prices,  and  revision  dates. 

An  asterislc  (*)  precedes  each  entry  ttiat  has  been  issued  since  last 

week  and  whnh  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http'7/www.access.gpo.gov/nara/cfr/ 

index.html.  For  infonnatk)n  about  GPO  Access  caH  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toll  free)  or  202-51 2-1 530. 

Ttw  arvHjal  rate  for  sut)scription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additk>nal  for  foreign  mailing. 

Mail  ofders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  musi  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Ctiarge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Tttto  SIOCK  NMfllDSf 


1.  2  (2  Rese(Ve<l) (869-034-00001-1) 5.00 

»(1997Compaation 
and  Ports  100  and 
101) (869-038-00002-4) 20.00 

4 (869-034^)0003-7) 7.00 

5PartK 

1-699 (869O3W)0004-1) ......     37.00 

700-1 199 (869K)3«-0000S-9) 27.00 

1200-€nd,6(6 
Reserved) (8694)38-00006-7) Um 


25.00 
32.00 
20.00 
47.00 
25.00 


»Jan.  1.  1999 


1-26 (869-038-00007-5)  .. 

27-52  ..._ (869-038-00008-3)  .. 

53-209 (869-038-00009-1)  .. 

210-299 (869-038-00010-5)  .. 

300-399 „ (869-038-00011-3)  .. 

400-699 (869-038-00012-1) 37.00 

70(W99 (869-038-00013-0) 32.00 

900-999 (869-038-00014-8) 41.00 

1000-1 199 (869-038-00015-6) 46.00 

1200-1599  (869-038-00016-4) 34.00 

1600-1899  (869^)38-00017-2) 55.00 

1900-1939  (869O38-00018-1) 19.00 

1940-1949  (8694)38"00019-9) 34.00 

1950-1999  (869^)384)0020-2) 41.00 

2000-End (869-038-00021-1) 27.00 

8 (869-038-00022-9) ,     36.00       Jan.  1 

OPwts: 

1-199  (869-03«)0023-7)  .. 

200-End (869-03W)0024-5) .. 


42.00 
37.00 

42.00 
34.00 
33.00 
43.00 

20.00 


17  A) 
20.00 
40.00 
25.00 
24.00 
45.00 


)Jan.  1 
«Jan.  1 

Jan.  1 
Jan.  1 

Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jon.  1 

Jan.  1 


10 

1-50 (8694J38-00025-3) 

51-199 (869-038-00026-1) 

200^499 .": (869-038-00027-0) 

500*>d  (869-038-00028-8) 

11  (869-038-0002-6)  . 

l2Partr. 

1-199  (869-038-00030-0) 

200-219 (869-038-00031-8) 

220-299 (869-038-00032-6) 

300499 (869-038-00033^) 

500-699 (869-038-00034-2) 

600-End (8694)38-00035-1) 

13 (869-038-00036-9) 25.00       Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


1999 
1999 

1999 
1999 


1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 

1999 

1999 
1999 

1999 
1999 
1999 
1999 

1999 


1999 
1999 
1999 
1999 
1999 
1999 

1999 


14 

1-59  (869-038-00037-7) 50.00 

60-139 (8694)38-00038-5) 42.00 

140-199 (8694)384)0039-3) 17.00 

200-1 199 (8694)38-00040-7) 28.00 

1200-End (8694)384)0041-5) 24.00 

15  Parts: 

0-299  (8694)38430042-3) 25.00 

300-799 (8694)384)0043-1) 36.00 

800-End  (8694)384)00444)) 24.00 

16  Parts: 

0-999  (8694)384)004S-8) 32.00 

1000-End (8694)384)0046-6) 37.00 

17  Parts: 

1-199  (8694)384)0048-2) 29.00 

200-239 (869-0384)0049-1) 34.00 

240-End  (8694)384)00504) 4100 

111  Pttrttt' 

1-399  ....'. (8694)38-00051-2) 48.00 

400-End  (8694)384)0052-1) 14.00 

10  PttrtA* 

1-140  ....'. (8694)384)0053-9) 37.00 

141-199 (8694)384)0054-7) 36.00 

200-&KJ (8694)384)0055-5) MSO 

20  Parts: 

1-399 (8694)384)0056-3) 30.00 

40O499 (8694)384)0057-1) 51.00 

500-&KI  ^....  (8694)38-000584)) 44.00 

1-99  (8694)384)0059-8) 24.00 

100-169 (8694)38^)0060-1) 28.00 

170-199 (8694)384)0061-0) 29.00 

200-299 (8694)384)0062-8) 1 1.00 

300499 (8694)384)0063-6) 50.00 

500-599 (8694)344)0064-9) 28.00 

600-799 (8694)384)0065-2) 9.00 

800-1299 (8694)384)0066-8) 35.00 

1300*>d (8694)384)0067-9) 14.00 

22  Parts: 

1-299  (8694)38-00068-7) 44.00 

30O*Kl (8694)384)0069-5) 32.00 

23 (8694)384)0070-9) 27.00 

24  Parts: 

0-199  (8694)384)0071-7) 34.00 

200499 (869-034-000724)) 28.00 

500-699 (8694)38-00073-3) 18.00 

700-1699 (8694)384)007*-1) 40.00 

1700-€nd (8694)384)00754)) 18.00 

25  (8694)384)0076-8) 47.00 

9A  Pflrttt* 

§§1.0-1-1.60  (8694)384)0077-6) 27.00 

§§1.61-1.169 (8694)384)00784) 50.00 

§§  1.170-1.300 (8694)384)0079-2) 34.00 

§§  1.301-1.400 (8694)384)0080-6) 25.00 

§§  1.401-1.440 (869-0384)008  M) 43.00 

§§1.441-1.500 (869-038-00082-2)  30.00 

§§1.501-1.640 (8694)384)0083-1) 27.00 

§§  1 .641-1 .850 (8694)38-00084-9) 35.00 

§§  1 .851-1 .907 (8694)384)0085-7) AOJOO 

§§1.908-1.1000 (8694)384)0086-5) 38.00 

§§1.1001-1.1400  (8694)384)0087-3) 40M 

§§  1.1401-End  (8694)384)0088-1) 55.00 

2-29 (8694)384)00894)) 39.00 

30-39 (8694)384)0090-3) 28.00 

4049  (8694)384)0091-1) 17.00 

50-299 (8694)384)00924)) 21.00 

300499 (8694)384)0093-8) 37.00 

500-599 (8694)384)0094-6) 1 1.00 

600-End  (8694)384)00954) 1 1.00 

27  Parts: 

•1-199  


Jan.  1, 1999 
Jan.  1.  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jon.  1,  1999 

Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 

Jan.  1,  1999 
Jan.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1.  1999 

Apr.  1,  1999 

Apr.  1,  1999 

'Apr.  1,1999 

Apr.  1,  1999 
Apr.  1,1999 
Apr.  1,  1999 
Apr.  1.  1999 
Apr.  1,  1999 
Apr.  1,  1998 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1.  1999 

Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1998 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
'Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1.  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 


(8694)384)009^2) 53.00   Apr.  1,  1999 


IskMiDM* 

n. 

1,1999 

n. 

1.1999 

n. 

1,1999 

n. 

1,1999 

n. 

1.1999 

n. 

1,1999 

m. 

1,  1999 

m. 

1,  1999 

m. 

1,1999 

n. 

1,1999 

X. 

1,1999 

3f. 

1,1999 

sr. 

1,1999 

ar. 

1.1999 

Dr. 

1.  1999 

y. 

1.1999 

y. 

1,1999 

X. 

1,1999 

or. 

1,1999 

IX. 

1,1999 

X. 

1,1999 

X. 

1,1999 

X. 

1,1999 

X. 

1,1999 

X. 

1,  1999 

X. 

1,1999 

X. 

1,  1998 

Pf. 

1,1999 

3f. 

1,  1999 

Pf- 

1,1999 

pr. 

1,1999 

pr- 

1.1999 

pr- 

1.1999 

pr- 

1,1999 

pr- 

1,1998 

Pf- 

1,  1999 

Pf- 

1,1999 

pr. 

1,1999 

pr- 

1,1999 

pr. 

1,1999 

pr. 

1,  1999 

pr. 

1,1999 

pr. 

1,1999 

pr. 

1,  1999 

pr. 

1,  1999 

pr. 

1,  1999 

pr. 

1.  1999 

pr. 

1,1999 

pr. 

1,1999 

pr. 

1,1999 

pr. 

1,  1999 

pr. 

1,  1999 

pr. 

1,1999 

pr. 

1,1999 

pr. 

1,1999 

pr. 

1,1999 

pr. 

1,  1999 

pr. 

1,1999 

lite 


-((Hnd  (869^334-00097-5) 

^1 1  Parte: 

d.  i2  

il-end 


(-99  (869-034-00100-9) 26.00 

1  ()0-499 (869-034-00101-7) 12.00 

40.00 
20.00 


27.00 


!( W99 (869-034-00 1 02-5) 

^(0-1899 (869-034-00103-3) 

1  ^1910  (§§  190010 

1910.999)  (869-034-O0104-1) 

1 410  (§§1910.1000  to 

end)  (869-034-00105-0) 

m  1-1925  (869-034-00 106-8) 17.00 

1 !  26 „ (869-034-00 107-6) 30.00 

1^27-€nd (869-034-00 108-4) 41.00 

^  Parts: 

1 4199  (869-034-00109-2) 

W-699  (869-034-00110-6) 

^(to-End  (869-034-001 1 1-4) 


:-  Parte: 

C  ■  199  (869-034-001 12-2) 

2[p-£r>d  (869-034-00113-1) 


a  Parte: 

1-39,  Vol.  I 15.00 

1  ■  39,  Vol.  II 19.00 

1-39,  Vol.  Ill „ 18.00 


i;i 


190  (869-034-001 14-9) 

399 (869-034-00115-7) 

4$-629 (869-034-001 16-5) 

6:i)-699 (869-034-00117-3) 

7[  D-799 (869-034-001 18-1) 

at  IHnd  (869-034-001 19-0) 

a: 
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vu 


stock  Number 


Price 

17.00 


(869-034-00098-3) 36.00 

.(869-034-00099-1)  30.00 


Revision  Date 

*Apr.  1,  1998 

July  1,  1998 
July  1,  1998 

July  1.  1998 

July  1.  1998 

July  1,  1998 

July  1.  1998 


44.00        July  1.  1998 


33.00 
29.00 
33.00 

20.00 
46.00 


Parte: 

124  (869-034-00120-3) 

Ip  5-199 (869-034-00121-1) 

2  ]  3-End  (869-034-00122-0) 


47.00 
51.00 
33.00 
22.00 
26.00 
27.00 

"29.00 
38.00 
30.00 


(869-034-00123-8) 27.00 

-399 (869-034-00124-6) 25.00 

End  (869-034-00125-4) 44.W 

...(869-034-00126-2) 14.00 


Parte 

|99  (869-034-00127-1) 

-299 (869-034-00128-9) 

End  (869-034-00129-7) 


20.00 
21.00 
35.n 


(869-034-O0130-1)  ......  27.00 

Parte: 

0^17  (869-034-00131-9) 34.00 

ipf€nd  (869-034-00132-7) 39.00 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 

2  July  1.  1984 

2July  1.  1984 

2July  1,  1984 

July  1,  1998 

July  1.  1998 

July  1,  1998 

"July  1,  1998 

July  1.  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  I,  1998 
July  1,  1998 
July  1,  1998 

July  1.  1998 

July  1.  1998 
July  1.  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 


(869^)34-00133^) 23.00        July  1,  1998 


4D  Parte: 

1  ^19 „.....„ (869-034-00134-3) 31.00 

5)f51 (869-034-O0135-1) 24.00 

5?  (5201-52.1018) (869-034-00136-0) 28.00 

(52.1019-£nd)  (869-034-00137-8) 33.00 

5fif59  (869-034^)0138-6) 17.00 

6)  „ (869-034-00139^) 53.00 

6 1  ■«  (869-034-00140-8) 18.00 

61  (869-034-00141-6) 57.00 

61-71   (869^)34-00142-4) 11.W 

7>-60  (869-OJ4-00143-2) 36.00 

8  f«5  (869-034-00144-1) 31.00 

(869-034-00144-9) 53.00 

47.oa 

37.00 
34.00 
23.00 
29.00 


July  1.  1998 
July  1.  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  I,  1998 
July  1,  1998 
July  1,  1998 


1, 


8 '  135 (869-034-00146-7) 

1  1  rl49 (869-034-00147-5) 

1  >  H89 (869-034-00148-3) 

1'  >  1-259 (869-034-00149-1) 

2 » 1-265 (869-034-00150-9) 


July 
July  1 
July  1 
July  1 
July  1 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1.  1998 


1998 
1998 
1998 
1998 
1998 


THIe 


Stock  Number 


Price       Revision  Dete 


266-299 (869-034-00151-3) ... 

300-399 (869-034-00152-1)  ... 

400-424 -(869-034-00)53-0) ... 

425-699 (869-034-00 1S4-8)  ... 

700-789 (869-034-00155-6)  ... 

790-End  (869-034-00156-4)  ... 

41  Chapters: 

1.  1-1  to  1-10 13.00 

1,1-11  to  Appendix.  2  (2  Reserved) 13.00 


33.00 
26.00 
33.x 
42.00 
41.00 
22.00 


14.00 

6.00 

4.50 

13.00 

9.50 


3-6 

7  

8  

9  

10-17 

18,  Vol.  I.  Ports  1-5  13.00 

18,  Vol.  II.  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-034-00157-2) 13.00 

101 (e69-o.'vi-ooi.'w-n         .3700 

102-200 (869-034-00158-9) 15.00 

201-End  (869-034-00160-2) 13.00 

42  Parte: 

1-399  .: (869-034-00161-1) 

400-429 (869-034-00162-9) 

430-End  (869-034-00163-7) 


43  Parte: 

1-999  „ (869-034-00164-5)  ... 

1000-end  (869-034-00165-3)  ... 

44  (869-034-00166-1)  ... 

45  Parte: 

1-199  (869-034-00167-0)  ... 

200-499 (869-034-00168-8)  ... 

500-1199 .„«,^^....  (869-034-00169-6)  ... 

1200-End ..: (869-034-00 170-0)sf.. 

46  Parte: 

1-40  (869-034-001 7 1-8)  ... 

41-69  (869-034-00172-6)  ... 

70-89  „...  (869-034-00173-4)  ... 

90-139 (869-034-00174-2)  ... 

140-155 (869-034-00175-1)  ... 

156-165 (869-034-00176-9)  ... 

166-199 (869-034-00177-7)  ... 

200-499 (869-034-00 178-5)  ... 

500-End  (869-034-00179-3)  ... 

47  Parte: 

0-19  (869-034-00180-7)  ... 

20-39  (869-034-00181-5)  ... 

40-69  (869-034-00182-3)  ... 

70-79  (869-034-00183-1)  ... 

80-€nd  (869-034-00184-0)  ... 

48  Chapters: 

1  (Ports  1-51)  (86W)34-O0 185-8)  ... 

1  (Ports  52-99)  (869-034-00186-6)  ... 

2  (Ports  201-299) (869-034-00187-4)  ... 

3-6 (869-034-00188-2)  ... 

7-14 (869-034-00189-1)  ... 

15-28 (869-034-00190^)  ... 

29-End  (869-034-00191-2)  ... 

49  Parte: 

1-99  :.....  (869-034-00192-1)  .... 

100-185 (869-034-00193-9)  .... 

186-199 (869-034-00194-7)  .... 

200-399 (869-034-00 195-5)  .... 

400-999 (869-034-00196-3)  .... 

1000-1199  (869-034-00197-1)  .... 

1200-£nd (869-034-00198-0) .... 

50  Parte: 

1-199  (869-034-00199-8)  .... 

200-599 (869-034-00200-5)  .... 

600^nd  (869-034-00201-3)  .... 


July 
July 
July 
July 
July 
July 

3  July 

J  July 

J  July 

3  July 

iJuly 

5  July 

iJuly 

J  July 

iJuly 

3  July 

^July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 

48.00       Oct. 


34.00 
41.00 
51.00 

30.00 
48.x 


30.x 
18.x 
29.x 
39.x 

26.x 
21.x 
8.x 
26.x 
14.x 
19.x 
25.x 
22.x 
16.x 

36.x 
27.x 
24.x 
37.x 
40.x 

51.x 
29.x 
34.x 
29.x 
32.x 
33.x 
24.x 

31.x 
SO.X 
11.x 
46.x 
S4.X 
17.x 
13.x 

42.x 
22.x 
33.x 


Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct.  1 
Oct.  1 
Oct,  1 
Oct,  1 
Oct,  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct,  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct,  1 
Oct.  1 
Oct.  1 
Oct,  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct,  1 


996 
998 
998 
998 
998 
998 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
998 
998 
998 
998 

998 
998 
998 

998 
998 

998 

998 
998 
998 
998 


998 
998 
998 
998 
998 
998 
998 
998 
998 

998 
998 
998 
998 
998 

998 
998 
998 
998 
998 
998 
998 

998 
998 
998 

998 
998 
998 
998 

998 
998 
998 


VUl 
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TNto  stock  Number  Pric*       Ravislon  Date 

CFR  Index  and  Rndings 
Aids (869-038-00047-4) 48.00       Jan.  1,  1999 

Complete  1998  CFR  set 951 .00  1998 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  247.00  1998 

Individual  copies 1.00  1998 

CUxnplete  set  (one-time  mailing) 247.00  1997 

C^omplete  set  (one-time  mailing) 264.00  1996 

'  Because  Trite  3  is  an  onnuol  compilation,  ttw  voiunne  and  aM  previous  volumes 
should  be  retained  as  a  pemtanent  reference  source. 

*The  July  I.  19«5  edition  o«  32  CFR  Parts  1-189  contains  a  note  onty  for 
Parts  1-39  nclusive.  For  ttte  fuR  text  of  ttie  Defense  Acquisition  Regulations 
In  Parts  1-39,  consult  ttw  ttvee  CFR  volumes  issued  as  of  July  1,  1984,  containing 
Itwse  ports. 

^The  July  1,  1985  edition  o(  41  CFR  Ctwpters  1-100  contains  a  note  only 
for  Chapters  1  to  49  Inclusive.  For  the  ful  text  of  procurement  regulations 
In  Ctrapteis  1  to  49,  consult  ttw  eleven  CFR  volumes  Issued  as  of  July  1, 
1984  containing  those  chapters. 

'No  amendments  to  tt«s  volume  were  promulgated  duing  the  period  July 
I,  1997  to  June  30,  1998.  The  voiuii«  Issued  Ju^/  1,  1997,  should  be  retained 

*No  amendments  to  the  volume  were  promulgated  during  the  period  January 
1,  1998  through  December  31.  1998.  The  CFR  volume  issued  as  of  Januay 
1, 1997  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  AprH 
1.  1997.  through  AprI  1,  1998.  The  CFR  volume  Issued  as  of  AprH  1,  1997, 
should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  AprH 
1,  1998.  through  AprI  1,  1999.  The  CFR  volume  Issued  as  of  April  1,  1998, 
shoiM  be  retained. 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 


William  J.  Clinton 

1993 

(Book  I) . . 

$51.00 

1993 

(Bookn) 

$51.00 

1994 

(Book  I) 

$56.00 

1994 

(BookH) 

$52.00 

1995 

- 

(Book  I) 

$60.00 

1995 

(Bookn) 

$65.00 

1996 

. 

(Book  I) 

$66.00 

1996 

(BookU) 

$72.00 

1997 

(Book  I) 

$69.00 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Order  Nowl 

The  United  States  Government  Manual 
1998/1999 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  infcmnation  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
oa  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


naUCATOC  *  FERnOCMJ  •  ELECmOMC  PNOOUCTS 


^ituf  ProoMiinQ  Codir 

*7917 

i I  YlLiS,  please  send  me 


Charg0  your  onhr. 

It'BEtmyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  1998/99, 


S/N  069-O0&-O0076-2  at  $41  ($50  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 


Company  or  personal  name 


(Please  type  or  print) 


Adcbtioaal  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Pinchase  cider  number  (optional) 
Mrv* 


YES    NO 


I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


LJ  VISA       LJ  MasterCard  Account 


-D 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


Authorizing  signature  ii/3 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


I  "he  authentic  text  behind  the  news  .  . . 

JThe  Weekly 
ompilation  of 

residential 
ocuments 


lis  unique  service  provides  up- 
t:-date  information  on  Presidential 
(Olicies  and  announcements.  It 
contains  the  full  text  of  the 
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Presidential  Documents 


15  e  3— 

The  President 


Executive  Order  13132  of  August  4,  1999 
Federalism 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  guarantee  the  division 
of  governmental  responsibilities  between  the  national  government  and  the 
States  that  was  intended  by  the  Framers  of  the  Constitution,  to  ensiue 
that  the  principles  of  federalism  established  by  the  Framers  guide  the  execu- 
tive departments  and  agencies  in  the  formulation  and  implementation  of 
policies,  and  to  further  the  policies  of  the  Unfunded  Mandates  Reform 
Act,  it  is  hereby  ordered  as  follows: 

Section  1.  Definitions.  For  pmposes  of  this  order: 

(a)  "Policies  that  have  federalism  implications"  refers  to  regulations,  legis- 
lative comments  or  proposed  legislation,  and  other  policy  statements  or 
actions  that  have  substantial  direct  effects  on  the  States,  on  the  relationship 
between  the  national  government  and  the  States,  or  on  the  distribution 
of  power  and  responsibilities  among  the  various  levels  of  government, 

(b)  "State"  or  "States"  refer  to  the  States  of  the  United  States  of  America, 
individually  or  collectively,  and,  where  relevant,  to  State  governments,  in- 
cluding units  of  local  government  and  other  political  subdivisions  established 
by  the  States. 

(c)  "Agency"  means  any  authority  of  the  United  States  that  is  an  "agency" 
imder  44  U.S.C.  3502(1),  other  than  those  considered  to  be  independent 
regulatory  agencies,  as  defined  in  44  U.S.C.  3502(5). 

(d)  "State  and  local  officials"  means  elected  officials  of  State  and  local 
governments  or  their  representative  national  organizations. 

Sec.  2.  Fundamental  Federalism  Principles.  In  formulating  and  implementing 
policies  that  have  federalism  implications,  agencies  shall  be  guided  by  the 
following  fundamental  federalism  principles: 

(a)  Federalism  is  rooted  in  the  belief  that  issues  that  are  not  national 
in  scope  or  significance  are  most  appropriately  addressed  by  the  level  of 
government  closest  to  the  people. 

(b)  The  people  of  the  States  created  the  national  government  and  delegated 
to  it  enumerated  governmental  powers.  All  other  sovereign  powers,  save 
those  expressly  prohibited  the  States  by  the  Constitution,  are  reserved  to 
the  States  or  to  the  people. 

(c)  The  constitutional  relationship  among  sovereign  governments,  State 
and  national,  is  inherent  in  the  very  structure  of  the  Constitution  and  is 
formalized  in  and  protected  by  the  Tenth  Amendment  to  the  Constitution. 

(d)  The  people  of  the  States  are  free,  subject  only  to  restrictions  In  the 
Constitution  itself  or  in  constitutionally  authorized  Acts  of  Congress,  to 
define  the  moral,  political,  and  legal  character  of  their  lives. 

(e)  The  Framers  recognized  that  the  States  possess  unique  authorities, 
qualities,  and  abilities  to  meet  the  needs  of  the  people  and  should  function 
as  laboratories  of  democracy.  » 
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(f)  The  nature  of  our  constitutional  system  encourages  a  healthy  diversity 
in  the  public  policies  adopted  by  the  people  of  the  several  States  according 
to  their  own  conditions,  needs,  and  desires,  hi  the  search  for  enlightened 
public  policy,  individual  States  and  conununities  are  free  to  experiment 
with  a  variety  of  approaches  to  public  issues.  One-size-fits-all  approaches 
to  public  policy  problems  can  inhibit  the  creation  of  effective  solutions 
to  those  problems. 

(g)  Acts  of  the  national  government — ^whether  legislative,  executive,  or 
judicial  in  nature — that  exceed  the  eniunerated  powers  of  that  government 
under  the  Constitution  violate  the  principle  of  federalism  established  by 
the  Framers. 

(h)  Policies  of  the  national  government  should  recognize  the  responsibility 
of — and  should  encovirage  opportimities  for — individuals,  families,  neighbor- 
hoods, local  governments,  and  private  associations  to  achieve  their  personal, 
social,  and  economic  objectives  through  cooperative  effort. 

(i)  The  national  government  should  be  deferential  to  the  States  when 
taking  action  that  affects  the  polic>anaking  discretion  of  the  States  and 
should  act  only  with  the  greatest  caution  where  State  or  local  governments 
have  identified  uncertainties  regarding  the  constitutional  or  statutory  author- 
ity of  the  national  government. 

Sec.  3.  Federalism  Policymaking  Criteria.  In  addition  to  adhering  to  the 
fundamental  federalism  principles  set  forth  in  section  2,  agencies  shall  ad- 
here, to  the  extent  permitted  by  law,  to  the  following  criteria  when  formu- 
lating and  implementing  policies  that  have  federalism  implications: 

(a)  There  shall  be  strict  adherence  to  constitutional  principles.  Agencies 
shall  closely  examine  the  constitutional  and  statutory  authority  supporting 
any  action  that  would  limit  the  policymaking  discretion  of  the  States  and 
shall  carefully  assess  the  necessity  for  such  action.  To  the  extent  practicable, 
State  and  local  officials  shall  be  consulted  before  any  such  action  is  imple- 
mented. Executive  Order  12372  of  July  14,  1982  ("hitergovemmental  Review 
of  Federal  Programs")  remains  in  effect  for  the  programs  and  activities 
to  which  it  is  applicable. 

(b)  National  action  limiting  the  policymaking  discretion  of  the  States  shall 
be  taken  only  where  there  is  constitutional  and  statutory  authority  for  the 
action  and  the  national  activity  is  appropriate  in  light  of  the  presence 
of  a  problem  of  national  significance.  Where  there  are  significant  uncertainties 
as  to  whether  national  action  is  authorized  or  appropriate,  agencies  shall 
consult  with  appropriate  State  and  local  officials  to  determine  whether  Fed- 
eral objectives  can  be  attained  by  other  means. 

(c)  With  respect  to  Federal  statutes  and  regvilations  administered  by  the 
States,  the  national  government  shall  grant  the  States  the  maximum  adminis- 
trative discretion  possible,  hitrusive  Federal  oversight  of  State  administration 
is  neither  necessary  nor  desirable. 

(d)  When  undertaking  to  formulate  and  implement  policies  that  have 
federalism  implications,  agencies  shall: 

(1)  encom^e  States  to  develop  their  own  policies  to  achieve  program 
objectives  and  to  work  with  appropriate  officials  in  other  States; 

(2)  where  possible,  defer  to  the  States  to  establish  standards; 

(3)  in  determining  whether  to  establish  uniform  national  standards,  con- 
sult with  appropriate  State  and  local  officials  as  to  the  need  for  national 
standards  and  any  alternatives  that  would  limit  the  scope  of  national 
standards  or  otherwise  preserve  State  prerogatives  and  authority;  and 

(4)  where  national  standards  are  required  by  Federal  statutes,  consult 
with  appropriate  State  and  local  officials  in  developing  those  standards. 
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Sec.  4.  Special  Requirements  for  Preemptioh.  Agencies,  in  taking  action 
that  preempts  State  law,  shall  act  in  strict  accordance  with  governing  law. 

(a)  Agencies  shall  construe,  in  regvilations  and  otherwise,  a  Federal  statute 
to  preempt  State  law  only  where  the  statute  contains  an  express  preemption 
provision  or  there  is  some  other  clear  evidence  that  the  Congress  intended 
preemption  of  State  law,  or  where  the  exercise  of  State  authority  conflicts 
with  the  exercise  of  Federal  authority  under  the  Federal  statute. 

(b)  Where  a  Federal  statute  does  not  preempt  State  law  (as  addressed 
in  subsection  (a)  of  this  section),  agencies  shall  construe  any  authorization 
in  the  statute  for  the  issu£Uice  of  regulations  as  authorizing  preemption 
of  State  law  by  rulemaking  only  when  the  exercise  of  State  authority  directly 
conflicts  with  the  exercise  of  Federal  authority  Under  the  Federal  statute 
or  there  is  clear  evidence  to  conclude  that  the  Congress  intended  the  agency 
to  have  the  authority  to  preempt  State  law. 

(c)  Any  regulatory  preemption  of  State  law  shall  be  restricted  to  the 
minimum  level  necess£u:y  to  achieve  the  objectives  of  the  statute  pursuant 
to  which  the  regulations  are  promulgated. 

(d)  When  an  agency  foresees  the  possibility  of  a  conflict  between  State 
law  and  Federally  protected  interests  within  its  area  of  regulatory  responsi- 
bility, the  agency  shall  consult,  to  the  extent  practicable,  with  appropriate 
State  and  local  officials  in  an  effort  to  avoid  such  a  conflict. 

(e)  When  an  a^ncy  proposes  to  act  through  adjudication  or  rulemaking 
to  preempt  State  law,  the  agency,  shall  provide  all  affected  State  and  local 
officials  notice  and  an  opportunity  for  appropriate  participation  in  the  pro- 
ceedings. 

Sec.  5.  Special  Requirements  for  Legislative  Proposals.  Agencies  shall  not 
submit  to  the  Congress  legislation  that  would: 

(a)  directly  regulate  the  States  in  ways  that  would  either  interfere  with 
functions  essential  to  the  States'  separate  and  independent  existence  or 
be  inconsistent  with  the  fundamental  federalism  principles  in  section  2; 

(b)  attach  to  Federal  grants  conditions  that  are  not  reasonably  related 
to  the  purpose  of  the  grant;  or 

(c)  preempt  State  law,  unless  preemption  is  consistent  with  the  funda- 
mental federalism  principles  set  forth  in  section  2,  and  unless  a  clearly 
legitimate  national  purpose,  consistent  with  the  federalism  policymaking 
criteria  set  forth  in  section  3,  caimot  otherwise  be  met. 

Sec.  6.  Consultation.  ' 

(a)  Each  agency  shall  have  an  accountable  process  to  ensure  meaningful 
and  timely  input  by  State  and  local  officials  in  the  development  of  regulatory 
policies  that  have  federalism  implications.  Within  90  days  after  the  effective 
date  of  this  order,  the  head  of  each  agency  shall  designate  an  official  with 
principal  responsibility  for  the  agency's  implementation  of  this  order  and 
that  designated  official  shall  submit  to  the  Office  of  Management  and  Budget 
a  description  of  the  agency's  consultation  process. 

(b)  To  the  extent  practicable  and  permitted  by  law,  no  agency  shall  promul- 
gate any  regulation  that  has  federalism  implications,  that  imposes  substantial 
direct  compliance  costs  on  State  and  local  governments,  and  that  is  not 
required  by  statute,  unless: 

(1)  funds  necesseuy  to  pay  the  direct  costs  incurred  by  the  State  and 
local  governments  in  complying  with  the  regulation  are  provided  by  the 
Federjd  Government;  or 

(2)  the  agency,  prior  to  the  formal  promulgation  of  the  regulation, 

(A)  consulted  with  State  and  local  officials  early  in  the  process  of 
developing  the  proposed  regulation; 
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(B)  in  a  separately  identified  portion  of  the  preamble  to  the  regula- 
tion as  it  is  to  be  issued  in  the  Federal  Register,  provides  to  the  Direc- 
tor of  the  Office  of  Management  and  Budget  a  federalism  summary  im- 
pact statement,  which  consists  of  a  description  of  the  extent  of  the 
agency's  prior  consultation  with  State  and  local  officials,  a  summary 
of  the  nature  of  their  concerns  and  the  agency's  position  supporting 
the  need  to  issue  the  regulation,  and  a  statement  of  the  extent  to 
which  the  concerns  of  State  and  local  officials  have  been  met;  and 

(C)  makes  available  to  the  Director  of  the  Office  of  Management  and 
Budget  any  written  conamunications  submitted  to  the  agency  by  State 
and  local  officials. 

(c)  To  the  extent  practicable  and  permitted  by  law,  no  agency  shall  promul- 
gate any  regulation  that  has  federalism  implications  and  that  preempts  State 
law,  vmless  the  agency,  prior  to  the  formal  promulgation  of  the  regulation, 

(1)  consulted  with  State  and  local  officials  early  in  the  process  of  devel- 
oping the  proposed  regulation; 

(2)  in  a  separately  identified  portion  of  the  preamble  to  the  regulation 
as  it  is  to  be  issued  in  the  Federal  Register,  provides  to  the  Director 
of  the  Office  of  Management  and  Budget  a  federalism  summary  impact 
statement,  which  consists  of  a  description  of  the  extent  of  the  agency's 
prior  consultation  with  State  and  local  officials,  a  summary  of  the  nature 
of  their  concerns  and  the  agency's  position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the  extent  to  which  the  concerns  of 
State  and  local  officials  have  been  met;  and 

(3)  makes  available  to  the  Director  of  the  Office  of  Management  and 
Budget  any  written  communications  submitted  to  the  agency  by  State 
and  local  officials. 

Sm:.  7.  Increasing  Flexibility  for  State  and  Local  Waivers. 

(a)  Agencies  shall  review  the  processes  vmder  which  State  and  local  govern- 
ments apply  for  waivers  of  statutory  and  regulatory  requirements  and  take 
appropriate  steps  to  streamline  those  processes. 

(b)  Each  agency  shall,  to  the  extent  practicable  and  permitted  by  law, 
consider  any  application  by  a  State  for  a  waiver  of  statutory  or  regulatory 
requirements  in  connection  with  any  program  administered  by  that  agency 
with  a  general  view  toward  increasing  opportimities  for  utilizing  flexible 
policy  approaches  at  the  State  or  local  level  in  cases  in  which  the  proposed 
waiver  is  consistent  with  applicable  Federal  policy  objectives  and  is  other- 
wise appropriate. 

(c)  Each  agency  shall,  to  the  extent  practicable  and  permitted  by  law, 
render  a  decision  upon  a  complete  application  for, a  waiver  within  120 
days  of  receipt  of  such  application  by  the  agency.  If  the  application  for 
a  waiver  is  not  granted,  the  agency  shall  provide  the  applicant  with  timely 
written  notice  of  the  decision  and  the  reasons  therefor. 

(d)  This  section  applies  only  to  statutory  or  regulatory  requirements  that 
are  discretionary  and  subject  to  waiver  by  the  agency. 

Sec.  8.  Accountability. 

(a)  In  transmitting  any  draft  final  regulation  that  has  federalism  implica- 
tions to  the  Office  of  Management  and  Budget  piursuant  to  Executive  Order 
12866  of  September  30,  1993,  each  agency  shall  include  a  certification 
fi-om  the  official  designated  to  ensure  compliance  with  this  order  stating 
that  the  requirements  of  this  order  have  been  met  in  a  meaningful  and 
timely  manner. 

Cb)  In  transmitting  proposed  legislation  that  has  federalism  implications 
to  the  Office  of  Management  and  Budget,  each  agency  shall  include  a  certffi- 
cation  from  the  official  designated  to  ensure  compliance  with  this  order 
that  all  relevant  requirements  of  this  order  have  been  met. 
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(c)  Within  180  days  after  the  effective  date  of  this  order,  the  Director 
of  the  Office  of  Management  and  Budget  and  the  Assistant  to  the  President 
for  hitergovemmental  Affairs  shall  confer  with  State  and  local  ofRcials  to 
ensure  that  this  order  is  being  properly  and  effectively  implemented. 
Sec.  9.  Independent  Agencies.  Independent  regulatory  agencies  are  encour- 
aged to  comply  with  the  provisions  of  this  order. 

Sec,  10.  General  Provisions. 

(a)  This  order  shall  supplement  but  not  supersede  the  requirements  con- 
tained in  Executive  Order  12372  ("hitergovenunental  Review  of  Federal 
Programs"),  Executive  Order  12866  ("Regulatory  PlaimiAg  and  Review"), 
Executive  Order  12988  ("Civil  Justice  Reform"),  and  OMB  Circular  A-19. 

(b)  Executive  Order  12612  ("Federalism"),  Executive  Order  12875  ("En- 
hancing the  Intergovernmental  Partnership"),  Executive  Order  13083  ("Fed- 
eralism"), and  Executive  Order  13095  ("Suspension  of  Executive  Order 
13083")  are  revoked. 

(c)  This  order  shall  be  effective  90  days  after  the  date  of  this  order. 
Sec.  11.  Judicial  Review.  This  order  i.s  intended  only  to  improve  the  internal 
management  of  the  executive  branch,  and  is  not  intended  to  create  any 
right  or  benefit,  substantive  or  procedural,  enforceable  at  law  by  a  party 
against  the  United  States,  its  agencies,  its  officers,  or  any  person. 


OsJXlU^^iU^AA^jW^^ 


THE  WHITE  HOUSE. 
August  4,  1999. 
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P^PARTMENT  OF  TRANSPORTATION 

Aviation  Administration 

CFRPartTI 
[^rspM*  Dodwt  No.  9»-ACE-23] 

to  Class  E  Airspaca; 
Coiraction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
iwnON:  Direct  final  rule;  confirmation  of 
emective  date  and  correction. 

f:  This  document  confirms  the 
jFective  date  of  a  direct  final  rule  which 
ases  the  Class  E  airspace  at  Thedfbrd, 
I.  and  corrects  an  error  in  the  airspace 
Usignation  for  Thomas  Coimty  Airport 
I  published  in  the  Federal  Register 
le  10, 1999  (63  FR  31116),  Airspace 

tet  No.  99-ACE-23. 
ITES:  The  Direct  final  rule  published  at 

FR  31116  is  effective  on  0901  UTC, 
iptember  9, 1999. 
This  correction  is  effective  on 
iptember  9, 1999. 

FURTHER  MFORMATION  COHTACT: 

'  Randolph,  Air  Traffic  Division, 
space  Branch,  ACE-520C,  Federal 
ation  Administration,  601  East  12th 
t,  Kansas  City,  Missouri  64106; 
^phone:  (816)  426-3408. 

MY  MFORMATIONr 


On  Juine  10, 1999,  the  FAA  published 
the  Federal  Register  a  direct  final 
le;  request  for  comments  which 

Uie  Class  E  airspace  at  Thedford, 
(FR  document  99-14608,  64  FR 
116,  Airspace  Docket  No.  99-ACE- 
).  An  error  was  subsequently 
discovered  in  the  airspace  designation 
i  ar  Thomas  County  Airport.  This  action 
( orrects  that  error.  After  careful  review 
( 1  all  available  information  related  to 
t  [je  subject  presented  above,  the  FAA 
1  i(s  determined  that  air  safety  and  the 
I II  iblic  interest  require  adoption  of  the 


rule.  The  FAA  has  determined  that  this 
correction  will  not  change  the  meaning 
of  the  action  nor  add  any  additional 
burden  on  the  public  beyond  that 
already  pubUshed.  This  action  corrects 
the  error  in  the  airspace  designation  and 
confirms  the  effective  date  to  the  direct 
final  rule. 

The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
cuuiiueuls  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  adverse  comment,  or  a  Mrritten 
notice  of  intent  to  submit  such  an 
adverse  comment,  were  received  within 
the  comment  period,  the  regulation 
would  become  effective  on  September  9, 
1999.  No  adverse  comments  were 
received,  and  thus  this  notice  confirms 
that  this  direct  final  rule  will  become 
effective  on  that  date. 

Correction  to  the  Direct  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
designation  for  Thomas  County  Airport, 
as  published  in  the  Federal  Ref^ster  on 
June  10, 1999  (64  FR  31116),  (Federal 
Register  Document  99-14608;  page 
31117,  column  two)  is  corrected  as 
follows: 

§71.1    [CorrectMq 

ACE  NE  E5    Thedford,  NE  fCorrected] 

On  page  31117,  in  the  second  colimm, 
line  two,  correct  the  airspace 
designation  by  removing  "6.3"  and 
add^  "6.4" 

Issued  in  Kansas  City,  MO  on  July  30, 
1999. 
Herman  J.  Lyi^w,  Jr., 

Manager,  Air  Traffic  Division,  Centra]  Region. 
[FR  Doc.  99-20525  Filed  8-9-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14CFRPart71 

[Airs|M«e  Oodwt  No.  97-^WP^1] 

Modification  of  Class  E  Airspaca; 
Kingnnan,  AZ 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


action:  Final  Rule. 


SUMMARY:  This  action  modifies  the  Class 
E  airspace  area  at  Kingman,  AZ.  The 
establishment  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Runway 
(RWY)  3  and  GPS  RWY  21  at  Kingman 
Airport  has  made  this  action  necessary. 
Additional  controlled  airspace 
extending  upward  form  700  feet  or  more 
above  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  the  GPS 
RWY  3  SLAP  to  Kingman  Airport.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (LFR)  operations 
Kingman  Airport,  Kingman,  AZ. 
EFFECTIVE  DATE:  0901  UTC  September  9, 
1999. 

FOR  FURTHER'INFORMATION  CONTACT: 
Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Weston-Pacific  R^on, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  L.awndale, 
California  90261,  telephone  (310)  725- 
6539. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  7, 1999,  the  FAA  proposed  to 
amend  14  CFR  part  71  by  modifying  the 
Class  E  airspace  area  at  Kingman,  AZ 
(64  FR  30260).  Controlled  airspace 
extending  upward  from  700  feet  above 
the  siu^ace  is  needed  to  contain  aircraft 
executing  the  GPS  RWY  3  SLAP  at 
Kingman  Airport.  This  action  will 
provide  adequate  controlled  airspace  for 
IFR  operations  at  Kingman  Airport, 
Kingman,  AZ. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CRR  part  71 
modifies  the  Class  E  airspace  area  at 
Kingman,  AZ.  Controlled  airspace 
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extending  upward  from  700  feet  above 
the  surface  is  required  for  aircraft 
executing  the  GPS  RWY  3  and  GPS  RWS 
21  SIAP  at  Kingman  Airport.  The  effect 
of  this  action  will  provide  adequate 
airspace  for  aircraft  executing  the  GPS 
RWY  3  SIAP  at  Kingman  Airport. 
Kingman.  AZ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  his  nde  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regidatory 
Flexibility  Act. 

Lilt  of  Sid^ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
ammds  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS. 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aathmity:  49  U.S.C  106(g).  40103, 40113, 
40120  E.0. 10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

fTI.I    [AnwndMQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-inile 
radius  of  the  Kingman  Airport  and  that 
airspace  within  4.3  miles  each  side  of  the 
Kingman  VOR  025°  radial,  extending  from 
the  4.3-mile  radius  to  16.5  miles  northeast  of 
the  Kingman  VOR  and  that  airspace  1.7  miles 
each  side  of  the  Kingman  VOR  226°  radial, 
extending  from  the  4.3-mile  radius  to  9  miles 
southwest  of  the  Kingman  VOR.  That 
airspace  extending  1,200  feet  above  the 
surface  within  4.3  miles  southeast  and  7.8 
miles  northwest  of  the  Kingman  VOR  025° 
and  205°  radii,  extending  horn  11.3  miles 
southwest  to  33  miles  northeast  of  the 
Kingman  VOR  and  that  airspace  bounded  by 
a  line  beginning  at  lat.  35°24'50"N.  long. 
114°01'20"W;  to  lat.  35°08'40'TM,  long. 
114°10'29"W;  to  lat.  35°21'15"N,  long. 
114°13'28"W.,  thence  to  the  point  of 
beginning. 
***** 

issuud  in  Los  Angeles,  California,  on  July 
27. 1999. 

John  Clancy. 

Manager.  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  99-20523  Filed  8-9-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Servica 

19  CFR  P«1s  4, 10, 12. 24, 102. 112. 
113.  lit,  122. 133. 141, 143, 144. 148, 
102, 173, 174  and  181 

[T.D.  99-64] 

Technical  Corractiona  to  tha  Cualoma 
RagulatkNw 

AGENCY:  Customs  Service,  Department 
of  the  Treasury . 
action:  Final  rule. 

SUMMARY:  This  dociunent  amends  the 
Customs  Regulations  by  making  certain 
technical  corrections  necessary  to 
ensiue  that  the  regulations  are  as 
acciuate  and  up-to-date  as  possible. 
Some  of  the  corrections  involve 
typographical  and  printing  errors,  some 
involve  corrections  to  correlate  with 
prior  regulatory  changes,  some  involve 
changes  to  regulatory  language  to  more 
accurately  reflect  the  imderljdng 
statutory  language;  however,  none  of  the 
corrections  involve  changes  in 
substantive  legal  requirements. 

EFFECTIVE  DATE:  August  10, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Rudich,  Regulations  Branch  (202) 
927-2391. 

SUPPLEMENTARY  INFOmUTION: 

Background 

It  is  Customs  policy  to  periodically 
review  its  regulations  to  ensure  that 


they  are  as  accurate  and  up-to-date  as 
possible,  so  that  the  importing  and 
general  public  are  aware  of  Customs 
programs,  requirements,  and  procedures 
regarding  import-related  activities.  As 
part  of  this  review  policy.  Customs  has 
determined  that  certain  changes 
affecting  Parts  4, 10, 12,  24, 102, 112, 
113, 118, 122, 133, 141, 143, 144. 148, 
162, 173, 174  and  181  of  the  Customs 
Regulations  (19  CFR  parts  4, 10, 12,  24, 
102, 112, 113, 118, 122, 133, 141, 143, 
144, 148. 162. 173. 174  and  181)  are 
necessary  to  correct  typographical  and 
citation-referencing  errors,  and  to  make 
certain  conforming  changes  to  the 
regulations.  Many  of  these  changes  are 
being  made  to  conform  the  language  in 
the  Customs  Regulations  to  the  language 
of  the  Customs  Modernization 
provisions  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(Pub.  L.  103-182.  Title  VI)  ("the  Mod 
Act")-  Following  is  a  siunmary  of  these 
changes: 

Discussion  of  Changes 

Part  4 

Section  4.9(f)  provides  that  the  master 
of  a  vessel  who  fails  to  make  entry  or 
presents  any  entry  document  which  is 
forged,  altered  or  felse  is  liable  for 
certain  civil  penalties,  as  provided  in  19  ' 
U.S.C.  1436.  This  document  amends 
§  4.9(f)  to  reflect  the  amendment  to  19 
U.S.C.  1436  by  section  611  of  the  Mod 
Act  that  penalties  are  also  applicable  for 
electronically  transmitting  any  forged, 
altered,  or  false  document,  paper, 
information,  data  or  manifest  to 
Customs. 

Section  4.12(a)(5)  provides  that  imless 
the  vessel  master  provides  the  required 
notification  of  a  manifest  discrepancy 
and  that  the  discrepancy  was  due  to 
clerical  error,  applicable  penalties  will 
be  assessed.  Further,  repeated  manifest 
discrepancies  may  be  deemed  negligent 
and  not  clerical  error.  This  document 
amends  the  definition  of  "clerical  error" 
to  match  the  definition  provided  in  19 
U.S.C.  1584  as  amended  by  section  619 
of  the  Mod  Act,  to  include  electronic 
submissions.  Accordingly,  after  the 
word  "submission"  the  words 
"(electronically  or  otherwise)"  are 
added. 

Section  4.61(b)  requires  the  port 
director  to  verify  that  a  vessel  is  in 
compliance  with  certain  requirements 
prior  to  granting  clearance.  Section 
4.61(b)(3),  concerning  dociunentation, 
makes  a  reference  to  §  4.64,  whicbis  a 
"reserved"  section.  Therefore,  this 
dociunent  deletes  the  reference  to 
§4.64. 

Section  4.82  concerns  vessels 
touching  at  a  foreign  port  while  in 
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{ <  lastwise  trade.  In  §  4.82(a)  and  (d), 
Inotnotes  112,  and  113,  respectively 
c  ( intain  requirements  pertaining  to 
I  a  anifests  of  cargo  and  whether  a  duty 

payable  by  reason  of  a  vessel  taken  in 

one  port  of  the  United  States  and 
ching  at  a  foreign  port  during  the 

yage.  Changes  made  to  19  U.S.C.  293 

d  294,  as  amended  by  section  686  of 
t|^e  Mod  Act,  necessitate  the  removal  of 

itnotes  112  and  113,  respectively, 
er,  in  §  4.82(a),  there  is  a  reference 

Great  Lakes  license  endorsements 
ich  were  repealed  by  Pub.  L.  104- 

4,  Title  XI,  §  1115(a),  110  Stat.  3972 
(bctober  19, 1996).  Accordingly,  the 
1  aiguage  referring  to  Great  Lakes  license 
endorsements  in  § 4.82(a)  is  deleted. 

10  » 

In  §  10.41b(b)(l),  concerning  receiving 
irmission  from  the  port  director  for 
ease  of  certain  shipping  devices  in 
lemational  traffic  without  entry  or 
ty  and  without  the  shipping  devices 
ing  serially  numbered  or  marked,  the 

ber  "13"  inadvertently  appears 
tween  the  words  "serially"  and 
umbered".  The  number  "13"  is, 
irefore,  deleted. 
In  §  10.4lb(b)(2)(iv),  concerning  the 

orting  period  for  the  clearance  of 
ially  numbered  substantial  holders  or 
ter  containers,  the  number  "14" 

dvertently  appears  between  the  word 
ndered"  and  an  open  parenthesis 

k.  The  niunber  "14"  is,  therefore, 
leted. 

In  §  10.41b(b)(4),  concerning  the  port 
:or's  actions  on  the  application  for 
:emption  from  serial  numbering  or 

king  requirements,  the  niunber  "15" 
dvertently  appears  between  the 
irds  "the"  and  "apphcation".  The 

ber  15  is,  therefore,  deleted. 

12 

In  §  12.8(b),  concerning  liquidated 
ages  assessed  for  breach  of  a  bond 
imported  meat,  meat-food  products, 
rse  meat,  and  horse  meat-food 
J  toducts,  the  monetary  cap  of  $20,000 
f  ]  r  cancellation  of  liquidated  damages 
b ; '  a  port  director  is  referenced. 
}  I  jwever,  §  172.21  provides  that  a  Fines, 
I  iinalties,  and  Forfeiture  Officer  may 
c  E  ncel  claims  for  liquidated  damages 
\  r  len  the  claim  is  $100,000  or  less. 
J  L  xordingly,  for  consistency,  §  12.8(b)  is 
r  i  (dsed  to  replace  the  $20,000  with 

9:00,000. 

f((\rt24 

In  §  24.21(b)(9),  concerning  the  fees 
c  t  aiged  for  administrative  overhead 
c  c  sts,  the  reference  to  "%  111.12(a)(2)"  is 
r^iised  to  read  "§  111.12(a)". 

In  §  24.24(g),  concerning  the 
i^  lintenance  of  records  for  the  harbor 


maintenance  fee,  the  last  sentence 
references  "§§  162.1a  through  162. li"; 
however,  effective  July  16, 1998,  the 
adoption  of  new  Part  163  replaces  the 
reference  for  those  sections. 
Accordingly,  the  reference  is  revised  to 
"part  163". 

Part  102 

Section  102.20  lists  for  specific  North 
American  Free  Trade  Agreement 
purposes  specific  tariff  shift  rules  and 
other  requirements  for  determining  the 
country  of  origin  of  imported  goods 
other  than  textiles  and  apparel  products 
covered  by  §  102.21.  In  §  102.20(p), 
Section  XVU:  Chapters  86  throu^  89. 
the  entry  under  "Tariff  shift  and/ or 
other  requirements"  for  8716.10- 
8716.80  is  grammatically  unclear  and  is 
revised  to  read  "A  change  to  subheading 
8716.10  through  8716.80  from  any  other 
heading,  or  from  subheading  8716.90 
except  when  that  change  is  pursuant  to 
General  Rule  of  Interpretation  2(a)." 

Part  112 

In  §  112.41,  concerning  identffication 
cards  for  a  licensed  cartman  or 
lighterman  and  their  employees,  the 
title  "the  Bureau  of  Customs"  is  used. 
Customs  is  officially  a  "Service",  not  a 
"Bureau".  Accordingly,  the  words  "the 
Bureau  of  are  deleted. 

Part  113 

In  §  113.38(c)(4),  concerning  Customs 
review  of  a  submission  by  a  delinquent 
surety  before  determining  whether  to 
not  accept  further  bonds  from  the 
surety,  there  is  a  reference  to  "(c)(4)". 
Due  to  the  deletion  of  a  prior  paragraph 
the  numbering  for  this  reference  should 
read  "(c)(3)".  Accordingly,  the  reference 
to  "(c)(4)"  is  revised  to  read  "(c)(3)''. 

Partus 

In  §  118.12,  concerning  a  port 
director's  actions  on  an  application  for 
a  centralized  examination  station  (CES), 
the  second  sentence  is  amended  by 
deleting  the  word  "imported"  to 
conform  to  changes  made  in  T.D.  98-29. 

Part  122 

In  §  122.162(b),  concerning  the  failure 
to  notify  the  port  director  and  explain 
differences  in  an  air  cargo  manifest,  the 
definition  of  "clerical  error"  is  being 
changed  to  match  the  definition 
provided  in  19  U.S.C.  1584  as  amended 
by  section  619  of  the  Mod  Act.  to 
include  electronic  submissions  and 
correspond  to  the  identical  definition 
appearing  at  §  4.12(a)(5). 

Part  133 

In  §§  133.26  and  133.46,  involving  the 
demand  for  redelivery  of  released 


merchandise  and  the  demand  for 
redelivery  of  released  articles, 
respectively,  the  reference  to 
§  141.113(g)  should  read  §  141.113(h). 
The  reference  is  accordingly  revised. 

Part  141 

Sections  141.64, 141.90(a)  and 
141.103  are  amended  in  light  of  the 
amendment  of  19  U.S.C.  1484  by  section 
637  of  the  Mod  Act  which  shifted  to  the 
importer  of  record  the  burden  to  use 
reasonable  care  in  providing  to  Customs 
the  correct  classification,  appraisement 
and  rate  of  duty  applicable  to 
merchandise  in  enti^  documentation, 
and  furnishing  at  the  time  of  entry 
sufficient  information  to  enable 
Customs  to  determine  admissibility, 
assess  proper  duties,  collect  accurate 
statistics  and  to  determine  compliance 
with  any  other  legal  requirement. 
Accordingly,  Customs  believes  that  the 
regulations  should  no  longer  provide 
that  Customs  has  the  burden  to  review 
entry  and  entry  summary 
documentation  before  acceptance  to 
ensure  that  all  entry  and  statistical 
requirements  are  complied  with  and 
that  indicated  values  and  rates  of  duty 
appear  to  be  correct;  §  141.64  ciurently 
provides  that  Customs  has  that  burden. 
Section  141.64  is  being  amended  to 
reflect  that  while  it  is  not  Customs 
burden  to  review  entry  and  entry 
summary  docvunentation.  Customs  may 
still  in  its  discretion  retiun 
documentation  in  which  errors  are  ~ 
foimd  prior  to  acceptance.  Further,  in 
accordance  with  19  U.S.C.  1484,  the 
entered  tariff  classification,  rate  of  duty, 
value  and  estimated  duties  no  longer 
need  to  be  approved  by  the  port 
director;  §  141.90(a)  now  provides  that 
the  port  director  has  this  responsibility. 
Also,  as  a  result  of  the  above 
amendment  to  section  1484,  it  is  not  the 
port  director's  responsibility  to 
determine  the  amoimt  of  estimated 
duties  "deemed  necessary"  to  be 
deposited;  §  141.103  now  states  that  this 
is  the  port  director's  responsibility. 
Accordingly,  as  it  is  now  the 
responsibility  of  the  importer  of  record 
to  use  "reasonable  care"  in  submitting 
proper  information  and  documentation 
with  Customs,  pursuant  to  19  U.S.C. 
1484,  these  responsibilities  of  Customs 
regarding  acceptance  of  entry 
documentation  are  removed  from  the 
regulations.  To  effect  this,  §  141.64  is 
amended  by  removing  the  word  "shall" 
in  the  first  sentence  and  inserting  the 
word  "may"  in  its  place;  §  141.90  is 
amended  by  removing  and  reserving 
paragraph  (a);  and  §  141.103  is  amended 
-by  removing  the  words  "deemed 
necessary  by  the  port  director". 
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In  §  141.68(b),  concerning  when  an 
entry  sununary  serves  as  both  the  entry 
documentation  and  entry  summary, 
there  is  a  reference  to  §  142.13(c). 
Pursuant  to  a  realigiunent  of  the 
paragraphs  of  §  142.13  by  T.D.  95-77, 
the  correct  reference  should  be 
"S  142.13(b)".  The  reference  is 
accordingly  revised. 

hi  §  141.113(b),  concerning  the  recall 
of  textiles  and  textile  products  released 
from  Customs  custody,  the  reference  to 
§  113.62(k)(l)  should  read  §  113.620)(1). 
The  refisrence  is  accordingly  revised. 

Partus 

In  §  143.21(j),  concerning 
merchandise  determined  to  be  imique  in 
character  or  design  so  as  to  be  eligible 
for  informal  entry,  the  language  is 
clarified  by  deleting  the  word  "so" 
before  the  word  "unique"  and  adding  ", 
such"  after  the  word  "design". 

Part  144 

Section  144.37(h)(2)(vi)  concerns  a 
Class  9  warehouse  withdrawal  for 
exportation  using  a  sales  ticket  for  goods 
purchased  in  a  duty-free  store.  This 
section  is  corrected  to  reflect  that  the 
importw's  personal  exemption  is 
available  as  to  goods  purchased  in  a 
duty-free  store,  shoidd  such  goods  later 
be  returned  to  the  United  States.  This 
conforms  the  section  with  19  U.S.C. 
1555(b)(6)(B)  and  §  19.35(e)(2). 

Port  148 

In  §  148.51(a)(1),  ccmceming  the 
application  for  exemption  from  duty 
and  intnnal  revenue  tax  by  a 
nonresident  arriving  in  the  U.S.  who  is 
not  entitled  to  an  exemption  for  gifts, 
the  refaroice  to  subheading 
"9804.00.39",  HTSUS  is  incorrect.  This 
reference  is  amended  to  read 
subheading  "9804.00.30",  HTSUS. 

Part  162 

In  $  162.65(c),  concerning  the  notice 
and  demand  for  payment  of  a  pffludty 
fcv  cargo  or  baggage  containing 
unmanifested  narcotic  drugs  or 
marihuana,  the  last  word  of  the  first 
sentence  "responsiblie"  is  misspelled. 
This  document  corrects  the  misspeUed 
word. 

Section  162.72(b),  concerning  the 
penalties  for  violation  of  section 
584(a)(1),  Tariff  Act  of  1930  (19  U.S.C. 
1584(a)(1)),  as  amended,  states  that  the 
penalty  for  lack  of  or  discrepancy  in  a 
manifest  is  $500.  Pursuant  to  19  U.S.C. 
1584,  the  penalty  amount  of  $500  has 
been  increased  to  $1000.  This  doounent 
corrects  the  regulation  to  reflect  the 
correct  statutory  penalty. 

In  §  162.73,  concerning  penalties 
under  section  592,  Tariff  Act  of  1930,  as 


amended  (19  U.S.C.  1592),  the  language 
is  revised  to  reflect  that  pursuant  to  Pub. 
L.  104-295,  the  penalty  is  applicable  to 
taxes  and  fees  as  well  as  duties. 

fa  §  162.74(c),  as  amended  by  T.D. 
98-49  published  in  the  Federal  Register 
(63  FR  29126)  on  May  28, 1998, 
concerning  the  tender  of  actual  loss  of 
duties  under  a  prior  disclosiure  by  a 
person  of  a  violation  of  law  committed 
by  that  person  involving  the  filing  or 
attempted  filing  of  a  drawback  claim,  or 
an  entry  or  introduction,  or  attempted 
entry  or  introduction  of  merchandise  in 
the  United  States  by  fraud,  gross 
negligence,  or  negligence,  the  words 
"his  or  her"  in  the  second  sentence  are 
misleading  regarding  the  fact  that 
Customs  calculates  the  actual  loss  of 
duties.  This  document  clarifies  the 
matter. 

fa  §  162.79b,  concermng  the  recovery 
of  the  actual  loss  of  duties  resultioig 
from  a  violation  of  19  U.S.C.  1592,  the 
language  is  revised  to  reflect  that  there 
is  liability  for  taxes  aiul  fees  as  well  as 
duties. 

Part  173 

Section  173.6  provides  that  where 
there  is  probable  cause  to  believe  there 
is  fraud  in  a  case,  a  port  director  may 
reliquidate  an  entry  withm  two  years 
after  the  date  of  liquidation  or  last 
reliquidation.  This  section  is  bemg 
removed  from  the  regulations.  The 
authority  for  §  173.6  was  19  U.S.C.  1521 
which  was  repealed  by  section  618  of 
the  Mod  Act. 

Part  174 

fa  §  174.13(a),  concerning  the 
contents  of  a  protest,  there  are  mne 
paragraphs  detailing  the  types  of 
information  required.  The  connective 
word  "and"  shotild  be  set  forth  between 
paragraphs  (a)(8)  and  (a)(9),  rather  than 
between  paragraphs  (aK7)  and  (a)(8)  as 
is  ciuiently  prmted.  Also,  m  (a)(9),  the 
word  "declaration"  is  misspelled  as 
"delcaration".  This  document  corrects 
these  errors. 

Part  181 

fa  §  181.82(b)(l)(ii),  concerning 
"voluntarily"  correcting  a  declaration  in 
connection  with  a  claim  for  preferential 
tariff  treatment  for  a  good  under  NAFTA 
so  as  to  not  be  subject  to  a  penalty,  the 
reference  to  "§  162.74(g)"  is  revised  to 
read  §  162.74(i)".  This  reflects  the 
restructuring  of  §  162.74  set  forth  m  T.D. 
98—49. 

fa  §  181.93(b)(5)(i)(B)(4),  concerning 
whether  the  requester  for  a  NAFTA 
advance  rulmg  has  knowledge  that  the 
issue  is  already  subject  of  a  request  for 
an  advance  ruling,  there  is  a  reference 
to  §  181.76(d)(1).  However,  because  a 


new  section  (b)  was  added  to  §  181.76 
by  T.D.  95-68,  the  origmal 
§  181.76(d)(1)  was  redesignated  as 
§  181.76(e)(1).  Therefore,  the  reference 
to  §  181.76(d)(1)"  is  revised  to  read 
"§  181.76(e)(1)". 

Inapplicability  of  Public  Notice  and 
Comment  Requirements,  Delayed 
Effective  Date  Requirements,  tiie 
Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

faasmuch  as  these  amendments 
merely  correct  certam  typographical, 
technical  and  printfag  errors  m  the 
regulations  and  otherwise  conform  the 
Customs  Regulations  to  existing  law  or 
practice,  pursuant  to  5  U.S.C.  553(a)(2) 
and  (b)(B),  good  cause  exists  for 
dispensing  with  notice  and  public 
procedure  thereon  as  unnecessary.  For 
the  same  reasons,  good  cause  exists  for 
dispensing  with  a  delayed  efiiactive  date 
under  5  U.S.C.  553(a)(2)  and  (d)(3). 
Smce  this  doounent  is  not  subject  to  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  553,  it  is  not 
subject  to  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  amendment  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  defined  m  E.0. 12866. 

Drafting  Information.  The  principal 
author  of  this  document  was  Keith  B. 
Rudich,  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  perscmnel  from  other 
offices  participated  m  its  development. 

ListofSvl^ects 

19  CFR  Part  4 

Bonds,  Cargo  vessels,  Commcm 
carriers.  Customs  duties  and  inspection. 
Declarations,  Drug  traffic  control.  Entry, 
Exports,  Fees,  Foreign  commerce  and 
trade  statistics,  Frei^,  Harbors, 
Imports,  Inspection,  Merchandise, 
Penalties,  Prohibited  merchandise. 
Reporting  and  recordke^ing 
requirements.  Shipping.  Vessels. 

19  CFR  Part  10 

Customs  duties  and  inspection. 
Imports,  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  12 

Animals,  Bonds,  Customs  duties  and 
inspection.  Economic  sanctions.  Entry 
of  merchandise.  Fees  assessment, 
Imports,  Meats,  Reporting  and 
recordkeeping  requirements.  Sanctions. 

19CFRPait24 

Accounting,  Customs  duties  and 
inspection.  Fee,  Financial  and 
accoimting  procedures.  Harbors, 
Reportmg  and  recordkeeping 
requirements.  Taxes,  User  Fees. 
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)CFR  Part  102 

Customs  duties  and  inspection, 
( ]  istoms  ports  of  entry,  Imports, 
i  I  lipments.  Sureties. 

;  9  CFR  Part  1 12 

Administrative  practice  and 
]^k>cedure,  Customs  duties  and 
inspection,  Exports,  Freight  forwarders, 
Ikhports,  Reporting  and  recordl^eeping 
I E  quirements. 

:)  CFR  Part  113 

Bonds,  Customs  duties  and 
i  c  ispection.  Reporting  and 
I E  cordkeeping  requirements.  Surety 
iKmds. 

:  iCFRPartllB 

Administrative  practice  and 
|):tx:edure.  Bonds,  Customs  duties  and 
inspection.  Drug  traffic  control, 
]  i  sporting  and  recordkeeping 
IE  quirements,  Sectuity  measines. 

:}  CFR  Part  122 

Administrative  practice  and 
]  i:  t)cedure,  Bonds,  Customs  duties  and 
i  c  spection,  Freight,  hnports.  Penalties, 
1 1  sporting  and  recordkeeping 
I E  quirements. 

;  I }  CFR  Part  133 

Customs  duties  and  inspection.  Fees 
assessment.  Imports,  Penalties, 
P^hihited  merchandise.  Reporting  and 
lordkeeping  requirements.  Restricted 
irchaodise.  Seizures  and  forfeitures, 
Thidemarks,  Trade  names. 

i.)  CFR  Part  141 

Customs  duties  and  inspection.  Entry 

fnerchandise.  Reporting  and 
ordkeeping  requirements. 
CFR  Part  143 

Automated  Broker  Interface  (ABI). 
^  istoms  duties  and  inspection, 
I  Electronic  entry  filing.  Entry  of 
I  ijerchandise.  Invoice  requirements. 
I  :^porting  and  recordkeeping 

[uiiements. 

CFR  Part  144 


oms  duties  and  inspection, 
Reporting  and  recordkeeping 
r  3  quirements,  Warehouses. 

I!  I  CFR  Part  148 

Aliens,  Customs  duties  and 
i  Kpection,  Declarations,  Foreign 
c  Sicials,  Privileges  and  immunities, 
I  .^porting  and  recordkeeping 
rajquirements,  Taxes. 

i  CFR  Part  162 

lAdministrative  practice  and 
[  locedure.  Customs  duties  and 
i  iJBpection,  Drug  traffic  control, 


Inspection,  Law  enforcement.  Penalties, 
Prohibited  merchandise,  Restricted 
merchandise.  Reporting  and 
recordkeeping  requirements,  Search 
warrants.  Seizures  and  forfeitiues. 

mCFR  Part  173 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection. 

19  CFR  Part  174 

■  Administrative  practice  and 
procedure,  Customs  duties  and 
inspection,  Reporting  and 
recordkeeping. 

19  CFR  Part  181 

Administrative  practice  and 
procedure,  Canada,  Customs  duties  and 
inspection.  Imports,  Mexico,  Reporting 
and  recordkeeping  requirements.  Trade 
agreements  (North  American  Free-Trade 
Agreement). 

Amendment  to  the  Regulations 

In  accordance  with  the  preamble, 
Parts  4,  10,  12,  24, 102, 112, 113, 118. 
122, 133, 141, 143, 144, 148, 162. 173, 
174  and  181  of  the  Customs  Regulations 
(19  CFR  Parts  4. 10. 12,  24,  102, 112, 
113, 118, 122, 133. 141. 143. 144. 148.  " 
162, 173, 174  and  181)  are  amended  as 
set  forth  below: 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
part  4  and  the  specific  relevant 
-authority  citations  for  §§  4.9,  4.12,  and 
4.82  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 
1431. 1433,  1434. 1624;  46  U.S.C.  App.  3.  91. 

*         *  *     .    *         • 

Section  4.9  also  issued  under  42  U.S.C. 
269;  46  U.S.C.  App.  677; 

***** 

Section  4.12  also  issued  under  19  U.S.C. 
1584; 

***** 

Section  4.82  also  issued  under  19  U.S.C. 
293.  294.  46  U.S.C.  App.  123; 


§4.9    [AiMndMl] 

2.  Section  4.9(f)  is  amended  by 
removing  in  the  first  sentence  the 
language  "any  document  required  by 
this  section  which  is  forged,  altered,  or 
false,"  and  adding  in  its  place  the  words 
"or  transmits,  electronically  or 
otherwise,  any  forged,  altered,  or  false 
document,  paper,  information,  data  or 
manifest,". 

14.12    [AmwKM] 

3.  Section  4.12(a)(5)  is  amended  by 
adding  in  the  second  sentence  after  the 


word  "submission"  the  words 
"(electronically  or  otherwise)". 

f4.61    [AnwndMl] 

4.  Section  4.61(b)(3)  is  amended  by 
removing  the  parenthetical  reference 
"(§4.64)". 

S4.82    [AmeiKted] 

5.  Section  4.82(a)  is  amended  to  add 
in  the  first  sentence  after  the  first  word 
"A"  the  words  "United  States",  and  to 
remove  the  words  ",  where  appropriate, 
a  Great  Lakes  license  endorsement"  and 
add  in  their  place  the  words  "coastwise 
endorsement,  or  both'. 

6.  Part  4  is  amended  by  removing  and 
reserving  footnotes  112  and  113;  and 
removing  the  superscript  footnote 
referencing  designations  112  and  113 
from  tiie  text. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  and  the  specific  relevant 
authority  citation  for  §  10.41b  continue 
to  read  as  follows: 

Audiority.  19  U.S.C.  66, 1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1321. 1481. 1484. 
1498. 1508,  1623, 1624,  3314. 

***** 

Section  10.41b  also  issued  under  19  U.S.C. 
1202  (Chapter  98.  Subchapter  III.  U.S.  Note 
3.  HTSUS); 


1 10.41b    [Aimndtd] 

2.  Section  10.4lb(b)(l)  is  amended  by 
removing  in  the  first  sentence  the 
nimiber  "13"  which  appears  between 
the  words  "serially"  and  "numbered'. 

3.  Section  10.41b(b)(2)(iv)  is  amended 
by  removing  the  number  "14"  which 
appears  between  the  word  "tendered" 
and  a  parenthetical  clause. 

4.  In  §  10.41b(b)(4),  the  third  sentence 
is  amended  by  removing  the  number 
"15"  which  appears  between  the  words 
"the"  and  "application". 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
Part  12  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1202 
(General  Note  20,  Hannonized  Tariff 
Schedule  of  the  United  States  (HTSUS)). 
1624. 


S12.8    [An 

2.  Section  12.8(b)  is  amended  in  the 
first  sentence  by  removing  the  monetary 
cap  of  "$20,000"  and  adding  in  its  place 
the  monetary  cap  of  "$100,000". 
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PART  24— CUSTOMS  HNANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  general  authority  citation  for 
Part  24  and  the  specific  relevant 
authority  for  §  24.24  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58a-58c. 
66, 1202  (General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1450. 1624,  31  U.S.C.  9701. 

***** 

Section  24.24  also  issued  under  26  U.S.C. 
4461,  4462; 
***** 

124^1    [AiMndwl] 

2.  Section  24.21(b)(9)  is  amended  by 
removing  the  citation  "111.12(a)(2)"  and 
adding  in  its  place  the  citation 

"§  111.12(a)". 

124^4    [Amended] 

3.  "In  §  24.24(g].  the  last  sentence  is 
amended  by  removing  the  citations 

§§  162.1a  through  162. li'  and  adding  in 
their  place  the  citation  "part  163". 

PART  102— RULES  OF  ORIGIN 

1.  The  general  authority  citation  for 
Part  102  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1624,  3314.  3592. 


1102.20    [AmendMl] 

2.  Section  102.20(p),  "Section  XVII: 
Chapters  86  through  89",  is  amended  by 
revising  the  entry  in  the  "Tariff  shift 
and/or  other  requirements"  column 
adjacent  to  8716.10-8716.80  in  the 
"HTSUS"  column,  to  read  "A  change  to 
subheading  8716.10  through  8716.80 
from  any  other  heading,  or  from 
subheading  8716.90  except  when  that 
change  is  pursuant  to  General  Rule  of 
Intopretation  2(a)." 

PART  112— CARRIERS,  CARTMEN, 
AND  UGHTERHEN 

1.  The  general  authority  citation  for 
Part  112  continues  to  read  as  follows: 

Authmity:  19  U.S.C.  66. 1551, 1565, 1623, 
1624. 


§112.41    [Amended] 

2.  Section  112.41  is  amended  by 
removing  in  the  first  sentence  the  words 
"the  Bureau  of. 

PART  113— CUSTOMS  BONDS 

1.  The  general  authority  citation  for 
Part  113  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1623, 1624. 


S1 13.38    [Amended] 

2.  Section  113.38(c)(4)  is  amended  by 
removing  in  the  first  sentence  the 
reference  to  "(c)(4)"  and  adding  in  its 
place  "(c)(3)". 

PART  118— CENTRAUZED 
EXAMINATION  STATIONS 

1.  The  general  authority  citation  for 
Part  118  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1499, 1623, 1624; 
22  U.S.C.  401 ;  31  U.S.C.  531 7. 


S1 18.12    [Amended] 

2.  Section  118.12  is  amended  by 
removing  the  word  "imported"  from  the 
last  sentence. 

PART  122-^IR  COMMERCE 
REGULATIONS 

1.  The  general  authority  citation  for 
Part  122  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58b,  66, 
1433.  1436,  1448.  1459.  1590,  1594,  1623, 
1624.  1644. 1644a. 


$112,182    [Amended] 

2.  Section  122.162(b)  is  amended  by 
removing  the  words  ".made  when  the 
manifest  is  prepared,  assembled  or 
submitted"  and  adding  in  their  place 
the  words  "in  the  preparation, 
assembly,  or  submission  (electronically 
or  otherwise)  of  the  manifest". 

PART  133— TRADEMARKS,  TRADE 
NAMES  AND  COPYRIGHTS 

1.  The  general  authority  citation  for 
Part  133  and  the  specific  relevant 
authority  citation  for  §§  133.26  and 
133.46  continue  to  read  as  follows: 

Authority:  17  U.S.C.  101.  601,  602,  603;  19 
U.S.C.  66, 1624;  31  U.S.C.  9701. 

***** 

Sections  133.26  and  133.46  also  issued 
under  19  U.S.C.  1623. 


S  133.26  end  133.48    [Amended] 

2.  Sections  133.26  and  133.46  are 
amended  by  removing  the  citation 
§  141.113(g)"  and  adding  in  its  place  the 
citation  "§  141.113(h)". 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
Part  141  and  the  specific  relevant 
authority  citations  for  §§  141.68, 141.90, 
and  141.113  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1448, 1484, 1624. 

***** 

Section  141.68  also  issued  under  19  U.S.C. 
1315; 
***** 


Section  141.90  also  issued  under  19  U.S.C. 
1487; 

*         *         *         •         * 

Section  141.113  also  issued  under  19 
U.S.C.  1499, 1623. 

S 141 .64    [Amended] 

2.  Section  141.64  is  amended  by 
removing  the  word  "shall"  in  the  first 
sentence  and  adding  in  its  place  the 
word  "may". 

S 141 .68    [Amended] 

3.  Section  141.68(b)  is  amended  by 
removing  the  citation  "§  142.13(c)"  and 
adding  in  its  place  "§  142.13(b)". 

S  141.90    [Amended 

4.  Section  141.90  is  amended  by 
removing  and  reserving  paragraph  (a). 

S 141 .103    [Amended] 

5.  Section  141.103  is  amended  by 
removing  the  words  "deemed  necessary 
by  the  port  director". 

$141,113    [Amended] 

6.  Section  141.113(b)  is  amended  by 
removing  the  citation  "§  113.62(k)(l)" 
and  adding  in  its  place  "§  113.62(1)(1)". 

PART  143— SPECIAL  ENTRY 
PROCEDURES 

1.  The  general  authority  citation  for 
Part  143  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1481. 1484. 1498, 
1624. 


$143.21    [Amended] 

2.  Section  143.21(j)  is  amended  by 
removing  the  word  "so"  which  appears 
before  the  word  "unique",  and  by 
adding,  ",  such"  after  the  word 
"design". 

PART  144— WAREHOUSE  AND 
REWAREHOUSE  ENTRIES  AND 
WITHDRAWALS 

1.  The  general  authority  citation  for 
Part  144  and  the  specific  authority 
citation  for  §  144.37  continue  to  read  as 
follows: 

Authority:  19  U.S.C.  66, 1484. 1557. 1559. 
1624. 

***** 

Section  144.37  also  issued  under  19  U.S.C. 
1555, 1562. 

$144.37    [Amended] 

2.  In  §  144.37(h)(2)(vi),  the  first 
sentence  is  amended  by  removing  the 
phrase  "without  personal  exemption" 
and  adding  in  its  place  the  phrase  "with 
personal  exemption". 

PART  148-PERSONAL 
DECLARATIONS  AND  EXEMPTIONS 

1.  The  general  authority  citation  for 
Part  148  and  the  specific  relevant 
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i\  ithority  citation  for  §  148.51  continue 
|c  read  as  follows: 

Authority:  19  U.S.C.  66.  1496.  1498,  1624. 
le  provisions  of  this  part,  except  for  subpart 
are  also  issued  under  19  U.S.C.  1202 

General  Note  20,  Harmonized  Tariff 

li  :hedule  of  the  United  States). 
*         *         *         * 

Sections  148.43, 148.51, 148.63, 148.64, 
: '  8.74  also  issued  under  19  U.S.C.  1321; 


P48.51    [Amended] 

2.  Section  148.51(a)(1)  is  amended  by 
iWmoving  the  reference  "9804.00.39" 
4id  adding  in  its  place  "9804.00.30". 

#kRT  162— INSPECTION,  SEARCH 
iMD  SEIZURE 

1.  The  general  authority  citation  for 
I'lirt  162  and  the  specific  relevant 

( \  Ithority  citation  for  §§  162.65  and 
1 1  )2.72  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 

I  ( 24. 

<  *         *         *         * 

Section  162.65  also  issued  under  19  U.S.C. 
1 !  84,  21  U.S.C.  960.  961; 

Sections  162.65  and  162.72  also  issued 
I J  ider  19  U.S.C.  1431(b)  and  19  U.S.C.  1644. 

62.65    [Amended] 

2.  Section  162.65(c)  is  amended  by 
noving  the  last  word  of  the  first 

Entence,  "responsiblie",  and  adding  in 
i^  I  place  the  word  "responsible". 

162.72    [Amended] 

3.  Section  162.72  is  amended  by 
I B  moving  the  amount  "$500"  in 

I I  iragraphs  (b)(1),  (b)(2)  and  (b)(3)(ii) 
a  I  id  by  adding  "$1,006"  in  its  place. 

162.73    [Amended] 

4.  Section  162.73  is  amended  by 

a  I  ding  after  the  woid  "duties"  appears 
i]  paragraphs  (a)(2)(i),  (a)(2)(ii),  (a)(3)(i), 
( il(3)(ii),  (b)(l)(i).  {b)(l)(ii),  and  (b)(2), 
t  ]  B  words  ",  taxes  and  fees". 


62.74    [Amended] 

5.  Section  162.74(c)  is  amended  by 
T  9  moving  in  the  second  sentence  the 

V  r  srds  "his  or  her"  and  adding  in  their 
[  lace  "Customs". 

I  62.79b    [Amended] 

6.  Section  162.79b  is  amended  by 
'ding  after  each  time  the  word 

uties"  appears  in  the  heading  and 
,  the  words  ",  taxes  and  fees". 

F*ART  173— ADMINISTRATIVE  REVIEW 
IN  GENERAL 

1.  The  authority  citation  for  part  173 
ci  ntinues  to  read  as  follows: 

\uthority:  19  U.S.C.  66, 1501, 1520, 1624. 


f  173.6    [Removed] 

2.  Section  173.6  is  removed. 

PART  174— PROTESTS 

1.  The  general  authority  citation  for 
Part  174  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1514, 1515. 1624. 


{174.13    [Amended] 

2.  Section  174.13(a)(7)  is  amended  by 
removing  the  last  Word,  "and". 

3.  Section  174.13(a)(8)  is  amended  by 
removing  the  period  at  the  end  of  the 
sentence  and  adding  in  its  place  "; 
and". 

4.  Section  174.13(a)(9)  is  amended  by 
removing  the  word  "delcaration"  and    ~ 
adding  in  its  place  the  word 
"declardtion". 

PART  181— NORTH  AMERICAN  FREE 
TRADE  AGREEMENT 

1.  The  general  authority  citation  for 
Part  181  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1624,  3314. 


f  181 .82    [Amended] 

2.  Section  181.82(b)(l)(ii)  is  amended 
by  removing  the  reference  "§  162.74(g)" 
and  adding  in  its  place  "§  162.74(i)". 

f  181 .93    [Amended] 

3.  Section  181.93(b)(5)(i)(B)(4)  is 
amended  by  removing  the  reference 

§  181.76(d)(1)"  and  adding  in  its  place 
"§  181.76(e)(1)". 
Raymond  W.  Kelly. 
Commissioner  of  Customs. 

Approved:  July  6. 1999. 
John  P.  Simpson. 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  99-20506  Filed  8-9-99;  8:45  am) 
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Inbound  Grantor  Trust*  WHh  Foreign 
Grantors 

agency:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Final  and  temporary 
regulations. 


SUMMARY:  This  document  contains 
regulations  implementing  sections 
672(f)  and  643(h)  of  the  Internal 
Revenue  Code,  as  amended  by  the  Small 
Business  Job  Protection  Act  of  1996. 
which  relate  to  the  application  of  the 
grantor  trust  rules  to  certain  trusts 
established  by  foreign  persons.  These 
regulations  affect  primarily  U.S.  persons 
who  are  beneficiaries  of  trusts 
established  by  foreign  persons.  This 
dociunent  also  contains  temporary 
regulations  defining  the  term,  grantor  for 
purposes  of  part  I  of  subchapter  J. 
chapter  1  of  the  Internal  Revenue  Code. 
The  text  of  these  temporary  regulations 
serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

DATES:  Effective  Date:  These  regulations 
are  effective  August  10.  1999. 

Applicability  Dates:  For  dates  of 
appUcability  of  §  1.643(h)-l.  see 
§  1.643(h)-l(h).  For  dates  of 
applicability  of  §  1.671-2T(e).  see 
§  1.671-2T(e)(7).  For  dates  of 
apphcability  of  §§  1.672(f)-l  through 
1.672(f)-5,  see  §§  1.672{f)-l(c),  1.672(0- 
2(e),  1.672(f}-3(e),  1.672(f}-4(h),  and 
1.672(f)-5(c). 

FOn  FURTHER  INFORMATION  CONTACT:  M. 
Grace  Fleeman  (202)  622-3880 
concerning  the  regulations  generally, 
and  James  A.  Quinn  (202)  0622-3060 
concerning  §  1.671-2T(e)  and  §  1.672(f)- 
1  (not  toll-free  numbers).  • 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  5, 1997  (62  FR  37819) 
Treasury  and  the  IRS  published  a  notice 
of  proposed  rulemaking  (REG-252487- 
96)  under  sections  643(h),  671,  672(f), 
and  7701  of  the  Internal  Revenue  Code 
(Code).  Comments  responding  to  the 
notice  were  received  and  a  public 
hearing  was  held  on  August  27. 1997. 
After  consideration  of  the  comments, 
the  proposed  regulations  under  sections 
643(h)  and  672(f)  are  adopted  as  final 
regulations  as  revised  by  this  Treasury 
decision.  The  proposed  regulations 
imder  section  671  are  issued  as  revised 
by  this  Treasiuy  decision  as  temporary 
regulations.  The  rl^visions  are  discussed 
below.  The  proposed  regidations  imder 
section  7701  are  withdrawn.  The 
temporary  regulations  imder  section  671 
are  also  being  issued  as  proposed 
regulations  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
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Explanation  of  Provisions  and 
RflVisions 

1.  Comments  and  Changes  to  §  1.643(h)- 
1 :  Distributions  by  Certain  Foreign 
Trusts  Through  Intermediaries 

Under  the  proposed  regiilations,  any 
amount  that  was  derived,  directly  or 
indirectly,  by  a  U.S.  person  from  a 
foreign  trust  through  an  intermediary 
generally  was  deemed  to  have  been 
transferred  directly  by  the  foreign  trust 
to  the  U.S.  person  if  any  one  of  three 
specified  conditions  was  satisfied.  In 
cases  where  the  transfer  frvm  the 
intermediary  to  the  U.S.  person  did  not 
occur  in  the  same  taxable  year  of  the 
U.S.  person  as  the  transfer  from  the 
foreign  trust  to  the  intermediary,  the 
proposed  regulations  looked  to 
generally  applicable  agency  principles 
to  determine  when  the  transfer  to  the 
U.S.  person  was  deemed  to  occur. 

Commenters  said  the  proposed  rules 
were  too  broad  and  coidd  reach 
virtually  any  transfer  made  to  a  U.S. 
person  by  any  person  who  has  received 
a  distribution  from  a  foreign  trust.  They 
suggested  that  the  basic  requirement  for 
treating  a  transfer  to  a  U.S.  person  as  a 
transfer  directly  from  a  foreign  trust 
should  be  the  existence  of  an  intention 
to  avoid  U.S.  tax.  Alternatively,  they 
said  there  should  at  least  be  a  time 
limitation  so  that  the  rule  would  not 
apply  to  a  transfer  of  property  received 
from  a  foreign  trust  more  than,  for 
example,  one  year  before  the  transfer  to 
the  U.S.,  porson.  In  addition,  they  said 
the  proposed  rule  relying  on  generally 
applicable  agency  principles  for 
determining  whether  an  intermediary  is 
the  agent  of  the  foreign  trust  or  of  the 
U.S.  person  would  be  difficult  to  apply 
because  different  coimtries  have 
different  laws  and  the  U.S.  person 
should  be  taxed  prior  to  receipt  only  if 
the  intermediary  is  clearly  a  nominee  or 
agent  for  the  U.S.  person. 

In  response  to  the  comments,  the  final 
regulations  treat  any  property  (including 
cash)  that  is  transferred  to  a  U.S.  person 
by  an  intermediary  who  has  received 
property  from  a  foreign  trust  as  property 
transferred  directly  by  the  foreign  trust 
to  the  U.S.  person  if  the  intermediary 
received  the  property  from  the  foreign 
trust  pursuant  to  a  plan  one  of  the 
principal  purposes  of  which  was  the 
avoidance  of  U.S.  tax.  A  transfer  of 
property  will  be  deemed  to  have  been 
made  pursuant  to  a  plan  one  of  the 
principal  purposes  of  which  was  the 
avoidance  of  U.S.  tax  if  all  of  certain 
specified  factors  are  present.  However, 
the  Commissioner  may  find  that  a 
transfer  was  made  pivsuant  to  a  plan 
one  of  the  principal  purposes  of  which 
was  the  avoidance  of  U.S.  tax  whether 


or  not  any  of  the  specified  factors  is 
present. 

The  factors  that  will  cause  a  transfer 
to  be  deemed  to  have  been  made 
pursuant  to  a  plan  one  of  the  principal 
purposes  of  which  was  the  avoidance  of 
U.S.  tax  are  the  following:  (i)  the  U.S. 
person  is  related  to  a  grantor  of  the 
foreign  trust  or  has  another  relationship 
with  a  grantor  of  the  foreign  trust  that 
establishes  a  reasonable  basis  for 
concluding  that  the  grantor  of  the 
foreign  trust  would  make  a  gratuitous 
transfer  to  the  U.S.  person;  (ii)  the  U.S. 
person  receives  from  the  intermediary, 
within  the  period  beginning  twenty-four 
months  before  and  ending  twenty-four 
months  after  the  intermediary's  receipt 
of  property  frtim  the  foreign  trust,  either 
the  property  the  intermediary  received 
(rum  the  foreign  trust,  proceeds  from 
such  property,  or  property  in 
substitution  for  such  property;  and  (iii) 
the  U.S.  person  cannot  demonstrate  to 
the  satisfaction  of  the  Conunissioner 
that  (A)  the  intermediary  has  a 
relationship  with  the  U.S.  person  that 
establishes  a  reasonable  basis  for 
concluding  that  the  intermediary  would 
make  a  gratuitous  transfer  to  the  U.S. 
person,  (B)  the  intermediary  acted 
independently  of  the  grantor  and  the 
trustee,  (C)  the  intermediary  is  not  an 
agent  of  the  U.S.  person  vmder  generally 
applicable  U.S.  agency  principles,  and 
(D)  the  U.S.  person  timely  complied 
with  the  reporting  requirement  of 
section  6039F,  if  applicable,  if  the 
intermediary  is  a  foreign  person.  See 
Notice  97-34  (1997-1  C.B.  422). 

The  final  regulations  also  have  been 
modified  with  respect  to  the  application 
of  generally  applicable  agency 
principles.  Under  the  final  regulations, 
property  is  treated  as  transferred  to  the 
U.S.  person  in  the  year  it  is  actually 
transferred  to  the  U.S.  person  by  the 
intermediary  imless  the  Commissioner 
determines,  or  the  taxpayer  can 
demonstrate  to  the  satisfaction  of  the 
Commissioner,  that  the  intermediary  is 
an  agent  of  the  U.S.  person  imder 
generally  applicable  agency  principles, 
in  which  case  the  property  will  be 
treated  as  transferred  to  the  U.S.  person 
by  the  trust  in  the  year  the  property  was 
transferred  to  the  intermediary  by  the 
trust.  As  a  corollary,  the  final 
regulations  provide  that  the  fair  market 
value  of  the  property  is  determined  as 
of  the  date  of  the  transfer  to  the  U.S. 
person,  luiless  the  intermediary  is 
treated  as  an  agent  of  the  U.S.  person, 
in  which  case  the  fair  market  value  will 
be  determined  as  of  the  date  of  the 
transfer  to  the  intermediary.  Examples 
illustrate  the  effect  of  changes  in  the  fair 
market  value  between  the  date  of  the 


transfer  to  the  intermediary  and  the  date 
of  the  transfer  to  the  U.S.  person. 

The  final  regulations  clarify  that  they 
apply  only  to  gratuitous  transfers.  They 
also  clarify  that  if  property  is  treated  as 
transferred  directly  by  a  foreign  trust  to 
a  U.S.  person  pinsuant  to  the 
regulations,  the  same  property  will  not 
be  taken  into  account  in  computing  the 
gross  income  of  the  intermediary  (ff 
such  property  would  otherwise  be 
required  to  be  so  taken  into  account). 

The  final  regulations  under  section 
643(h)  are  applicable  to  transfers  made 
to  U.S.  persons  after  August  10, 1999. 

2.  Comments  and  Changes  to  §1.671- 
2(e):  Definition  of  Grantor 

The  proposed  regulations  provided  a 
definition  of  grantor  for  purposes  of  part 
I  of  subchapter  J,  chapter  1  of  the  Code. 
This  dociunent  replaces  the  proposed 
regulations  with  temporary  regulations 
that  are  effective  August  10, 1999.  These 
temporary  regulations  are  also  being 
issued  as  proposed  regulations 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  In  accordance  with 
section  7805(e)(2),  the  temporary 
regulations  will  expire  before  August 
12, 2002. 

Under  the  original  proposed 
regulations,  a  grantor  was  defined  to 
include  any  person  to  the  extent  such 
person  either  (i)  creates  a  trust  or  (ii) 
directly  or  indirectly  makes  a  gratuitous 
transfer  to  a  trust.  Commenters 
questioned  why  a  nominal  creator  who 
has  made  no  transfer  to  a  trust  shoidd 
be  treated  as  a  grantor  and  asked  for  an 
explanation  of  the  tax  significance  of 
such  treatment. 

Treating  a  nominal  creator  as  a 
grantor  ensmes  that  someone  will  be 
responsible  for  reporting  the  creation  of 
a  foreign  trust  by  a  U.S.  person  even  if 
the  trust  is  not  immediately  funded.  See 
section  6048(a)(3)(A)(i)  and  (a)(4)(A).  At 
the  same  time.  Treasury  and  the  IRS 
believe  that  an  accommodation  grantor, 
such  as  an  attorney  who  creates  a  trust 
on  behalf  of  a  client,  (although  a 
grantor)  should  not  be  treated  as  an 
owner  of  the  trust.  Accordingly,  the 
temporary  regulations  provide  that  a 
person  who  either  creates  a  trust,  or 
funds  a  trust  with  an  amount  that  is 
directly  repaid  to  such  person  within  a 
reasonable  period  of  time,  but  who 
makes  no  other  transfers  to  the  trust  that 
constitute  gratuitous  transfers,  will  not 
be  treated  as  an  owner  of  any  portion  of 
the  trust  under  sections  671  through  677 
or  679. 

Commenters  also  questioned  a 
provision  in  the  proposed  regulations 
that  treated  a  distribution  from  one  trust 
to  another  trust  that  is  a  beneficiary  of 
the  first  trust  as  a  gratuitous  transfer. 
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I  u  ith  the  result  that  the  first  trust  was  a 
{ 1  antor  of  the  second  trust  Under  the 

t  =  mporary  regulations,  if  a  trust  makes 

p^tuitous  transfer  of  property  to 
^  lother  trust,  the  grantor  of  the 
t  r  insferor  trust  generally  is  treated  as 

I I  e  grantor  of  the  transferee  trust. 

I I  Dwever,  if  a  person  with  a  general 

I II  )wer  of  appointment  over  the . 

t  r  unsferor  trust  exercises  that  power  in 
f  a  vor  of  another  trust,  such  person  is 
t  r  sated  as  the  grantor  of  the  transferee 
t  r  List,  even  if  the  grantor  of  the  transferor 
t  r  list  is  treated  as  the  owner  of  the 
t  r  insferor  trust  under  subpart  E  of  part 

subchapter  J,  chapter  1  of  the  Code, 
d^hese  rules  do  not  affect  the 
termination  of  whether  or  not  the 
tuitous  transfer  from  the  transferor 
st  is  a  distribution  subject  to  sections 
lor  661.) 

The  proposed  regulations  provided 
at  a  person  who  acquires  an  interest 
a  fixed  investment  trust  from  a 

tor  of  the  trust  also  will  be  treated 
a  grantor  of  the  trust.  In  response  to 
cj()inments  received,  the  temporary 

ations  extend  the  same  treatment  to 
rsons  who  acquire  an  interest  in  a 
uidating  trust  or  an  environmental 
ediation  trust. 

The  temporary  regulations  include  a 
w  section  that  applies  to  gratuitous 
fers  to  trusts  by  partnerships  and 
irporations.  If  the  transfer  is  entered 
:o  for  a  business  purpose  of  the 
ership  or  corporation,  the 
ership  or  corporation,  as  the  case 
y  be,  generally  is  treated  as  the 
{ ijantor  of  the  trust.  However,  if  the 
t  rknsfer  is  not  entered  into  for  a 
lipiiiess  purpose  of  the  partnership  or 
c  corporation — for  example,  if  it  is  for  the 
irsonal  purposes  of  one  or  more  of  the 
ers  or  shareholders — the  transfer  is 
ated  as  a  constructive  distribution  to 
ch  partners  or  shareholders  under 
eral  tax  principles,  and  the  partners 
shareholders,  as  the  case  may  be,  are 
ted  as  the  grantors  of  the  trust.  See, 
example,  Epstein  v.  Commissioner, 
T.C.  459  (1969),  acq.  on  another 
lue,  1970-2  C.B.  xix. 

Commenters  asked  for  guidance 
nceming  the  identification  of  the 
itor  when  the  property  contributed 
tti  the  trust  is  jointly  owned.  These 
t  jpporary  regulations  do  not  provide 
specific  guidance  on  the  treatment  of 
jb&nt  owners  that  contribute  property  to 
a  rust.  Treasury  and  the  IRS  invite 
aqmments  with  specific  examples  of 

Ssas  that  may  need  clarification,  such 
,  for  example,  the  treatment  of 
c  t  immunity  property  or  the  joint 
cikrnership  of  property  by  noncitizen 
spouses. 


3.  Comments  and  Changes  to  §  1.672(f)- 
1 :  Foreign  Persons  Not  Treated  as 
Owners 

The  proposed  regulations  prescribed  a 
two-step  analysis  for  implementing  the 
general  rule  of  section  672(f).  First,  the 
grantor  trust  rules  other  than  section 
672(f)  (the  basic  grantor  trust  rules)  were 
applied  to  determine  the  worldwide 
amount  and  the  U.S.  amount.  Then,  the 
trust  was  treated  as  partially  or  wholly 
owned  by  a  foreign  person  based  on  an 
annual  year-end  comparison  of  the 
worldwide  amount  and  the  U.S. 
amoimt.  Commenters  suggested  that  the 
two-step  analysis  was  unnecessarily 
complex  and  questioned  whether  it 
might  produce  results  that  were 
unintended  or  inconsistent  with  the 
statute. 

In  response  to  these  concerns,  the 
final  regulations  provide  that  the  grantor 
trust  rules  other  than  section  672(f) 
must  be  applied  first  to  determine 
whether,  under  such  rules,  any  portion 
of  the  trust  would  be  treated  as  owned 
by  a  person  other  than  a  U.S.  citizen  or 
resident  or  domestic  corporation.  The 
determination  of  the  portion  of  the  trust 
that  is  treated  as  owned  by  a  grantor  or 
other  person  is  to  be  made  based  on  the 
terms  of  the  trust  and  the  application  of 
the  grantor  trust  rules  as  found  in 
§  1.671-1  et  seq.  If  it  is  determined  that 
any  portion  of  the  trust  would  be  treated 
as  owned  by  a  person  other  than  a  U.S. 
citizen  or  resident  or  domestic 
t:orporatlon,  such  person  will  be  treated 
as  the  owner  of  such  portion  only  if 
such  person  is  a  foreign  corporation 
described  in  §  1.672(f>-2(a)  or  if  such 
portion  of  the  trust  qualifies  for  one  of 
the  exceptions  in  §  1.672(f)-3. 

The  final  regulations  uEnder  the 
general  rule  are -generally  applicable  to 
taxable  years  of  a  trust  beginning  after 
August  10, 1999. 

4.  Comments  and  Changes  to  §  1.672(f)- 
2:  Certain  Foreign  Corporations 

Under  the  proposed  regulations,  a 
controlled  foreign  corporation  (CFC) 
that  created  or  frmded  a  trust  was 
treated  as  a  domestic  corporation  for 
purposes  of  section  672(0  only  to  the 
extent  the  trust's  income  was  subpart  F 
income  that  was  currently  taken  into 
account  in  computing  the  gross  income 
of  a  U.S.  citizen,  U.S.  resident,  or 
domestic  corporation.  There  were 
similar  rules  for  passive  foreign 
investment  companies  (PFICs)  and 
foreign  personal  holding  companies 
(FPHCs).  Commenters  questioned 
whether  the  proposed  rules  were 
consistent  with  the  statutory 
antideferral  regime  and  the  legislative 
history.  There  also  were  suggestions  that 


the  proposed  rules  should  not  apply 
where  a  CFC  is  wholly  owned,  directly 
or  indirectly,  by  U.S.  shareholders.  In 
addition,  there  were  requests  for 
simplification  of  the  rules  pertaining  to 
annual  fluctuations  in  the  portion  of  a 
trust  that  is  treated  as  owned  by  the 
grantor. 

In  response  to  the  comments. 
Treasury  and  the  IRS  have  developed 
rules  that  are  iv^rrowly  targeted  to 
potentially  abusive  situations  and 
therefore  are  not  inconsistent  with  the 
antideferral  regime.  Under  the  final 
regulations,  if  the  owner  of  a  trust  upon 
application  of  the  grantor  trust  rules 
without  regard  to  section  672(f)  is  a 
CFC.  FFIC.  or  FPHC,  the  CFC.  PHC.  or 
FPHC,  as  the  case  may  be.  will  be 
treated  as  a  domestic  corporation  for 
purposes  of  applying  the  general  rule  of 
§  1.672(f)-l.  Consequently,  a  CFC.  PHC. 
or  FPHC  generally  will  be  treated  as  an 
owner  of  a  trust  if  it  would  be  so  treated 
under  sections  671  through  678  without 
regard  to  section  672(0-  A  CFC,  PFIC,  or 
FPHC  will  be  treated  as  a  domestic  ,^ 

corporation  solely  for  purposes  of  ^ 

applying  the  general  rule  of  §  1.672(f)- 
1.  ThuSi  a  CFC,  PFIC.  or  FPHC  will  be 
treated  as  a  foreign  corporation  for 
purposes  of  §  1.672(f)-4,  which  is 
discussed  below  in  part  6  of  this 
explanation. 

If  a  trust  to  which  a  CFC,  PFIC.  or 
FPHC  has  made  a  gratuitous  transfer 
makes  a  gratuitous  transfer  to  a  U.S. 
person,  the  CFC.  PFIC,  or  FPHC,  as  the 
case  may  be,  will  be  treated  as  a  foreign 
corporation  for  purposes  of  determining 
how  the  transfer  will  be  treated  in  the 
hands  of  the  U.S.  person,  and  the  rules 
of  §  1.672{f)-4(c)  will  apply.  If  a  trust 
that  a  CFC,  PFIC,  or  FPHC  is  treated  as 
owning  under  section  678  makes  a 
gratuitous  transfer  to  a  U.S.  person,  the 
rules  of  §  1.672{f)-4(c)  will  apply  as  if 
the  CFC,  PFIC,  or  FPHC  had  made  a 
gratuitous  transfer  to  the  trust. 

The  final  regulations  for  CFCs,  PFICs, 
and  FPHCs  are  generally  applicable  to 
taxable  years  of  shareholders  of  CFCs, 
PFICs,  and  FPHCs  beginning  after 
August  10.  1999  and  taxable  years  of 
CFCs.  PFICs.  and  FPHCs  ending  with  or 
within  such  taxable  years  of  the 
shareholders. 

5.  Comments  and  Changes  to  §  1.672(f)- 
3:  Exceptions  To  General  Rule 

A.  Certain  Revocable  Trusts 

Under  the  proposed  regulations,  the 
general  rule  of  §  1.672(f)-l(a)  did  not 
apply  to  any  portion  of  a  trust  if  the 
power  to  revest  absolutely  in  the  grantor 
title  to  such  portion  was  exercisable 
solely  by  the  grantor  without  the 
approvd  or  consent  of  any  other  person 
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for  a  period  or  periods  aggregating  183 
days  or  more  during  the  taxable  year  of 
the  trust.  The  183-day  rule  is  targeted  at 
potentially  abusive  situations  in  which 
a  power  to  revest  is  so  limited  that  it  is 
not  likely  to  be  exercised. 

In  response  to  comments  received,  the 
final  regulations  clarify  that  if  the  first 
or  last  taxable  year  of  the  trust  is  less 
than  183  days,  the  revocable  trust 
exception  wiU  apply  if  the  grantor  has 
a  power  to  revest  on  each  day  of  the  first 
or  last  taxable  year  (including  the  year 
of  the  grantor's  death),  as  the  case  may 
be.  The  final  regulations  also  clarify 
that,  consistent  with  the  principle  that 
statutory  exceptions  should  be 
construed  narrowly,  if  atrust  fails  to 
qualify  for  the  revocable  trust  exception 
in  a  particular  year,  the  exception 
cannot  apply  in  a  later  year  even  if  the 
requirements  would  otherwise  be 
satisfied  in  such  later  year. 

Commenters  asked  whether  the 
revocable  trust  exception  continues  to 
apply  if  the  grantor  becomes 
incapacitated.  The  final  regulations 
provide  that  the  exception  will  continue 
to  apply  if,  but  only  if,  there  is  a 
guardian  or  other  person  who  has 
unrestricted  authority  to  exercise  the 
necessary  power  on  the  grantor's  behalf. 

Some  commenters  disagreed  with  the 
result  in  §  1.672(f)-3(a)(4)  Example  3  of 
the  proposed  regulations,  which 
concluded  that  the  revocable  trust 
exception  does  not  apply  where  the 
grantor  of  the  trust  can  replace  the 
trustee,  who  is  not  a  related  or 
subordinate  party,  at  any  time  for  any 
reason.  They  said  the  example  was 
inconsistent  with  the  existing  grantor 
trust  rules.  See,  e.g.,  §  1.674(dM(a). 
After  careful  consideration,  Treasury 
and  the  IRS  have  concluded  that 
Example  3  is  consistent  with  the 
purposes  of  section  672(f)  and  should  be 
retained. 

Commenters  raised  a  number  of  issues 
concerning  the  grandfather  rules  in 
§  1.672(f)-3  (a)(2)  and  (b)(4)  of  the 
proposed  regulations  for  certain  trusts 
that  were  in  existence  on  September  19, 
1995.  In  response  to  the  comments,  the 
final  regulations  confirm  that  physical 
separation  of  amounts  that  were 
gratuitously  transferred  to  the  trust  after 
September  19, 1995,  is  not  required.  The 
final  regulations  further  provide  that 
initial  separate  accountings  may  be 
prepared  at  any  time  up  until  the  due 
date  (including  extensions)  for  the  tax 
return  for  the  first  taxable  year  of  the 
trust  beginning  after  August  10, 1999.  In 
response  to  requests  for  more  specific 
guidance,  the  final  regulations  provide 
that  the  grandfather  rules  apply  only  if 
any  amounts  that  were  gratuitously 
transferred  to  the  trust  after  September 


19, 1995,  are  treated  as  a  separate 
portion  of  the  trust  that  is  accounted  for 
under  the  rules  of  §  1.671-3(a)(2). 

B.  Certain  Trusts  That  Can  Distribute 
Only  to  the  Grantor  or  the  Spouse  of  the 
Grantor 

Under  the  proposed  regulations,  the 
general  rule  of  §  1.672(f)-l  did  not 
apply  if  the  only  amounts  distributable 
from  a  trust  (or  portion  of  a  trust)  during 
the  lifetime  of  the  grantor  were  amounts 
distributable  to  the  grantor  or  the 
grantor's  spouse.  Treasiuy  and  the  IRS 
contemplate  that  the  fact  that  the 
grantor  and  his  or  her  spouse  might 
someday  divorce  or  legally  separate  will 
be  disregarded  for  purposes  of 
determining  whether  the  exception  is 
applicable. 

Under  the  proposed  regulations, 
amounts  distributable  in  discharge  of  a 
legal  obligation  of  the  grantor  or  the 
grantor's  spouse  generally  were  treated 
as  amoimts  distributable  to  the  grantor 
or  the  grantor's  spouse.  Commenters 
said  these  proposed  rules  were 
inconsistent  with  the  manner  in  which 
distributions  in  discharge  of  obligations 
are  treated  in  regulations  promulgated 
under  other  provisions  of  the  Code.  For 
example,  under  sections  677(a)  and 
662(a)(2),  there  is  no  exception  for 
obligations  to  family  members  that  are 
not  based  on  full  and  adequate 
consideration  in  money  or  money's 
worth.  Commenters  also  said  the 
proposed  rules  were  likely  to  exclude 
most  trusts  fiom  qualification  for  the 
exception  because,  in  most 
jurisdictions,  a  trust  provision  that 
permits  distributions  to  a  particular 
person  is  construed  to  permit 
distributions  to  be  made  in  satisfaction 
of  that  person's  obligations,  regardless 
of  the  source  of  the  obUgations. 

Treasury  and  the  IRS  oelieve  it  is 
neither  necessary  nor  appropriate  for 
the  regulations  promulgated  luider  the 
statutory  exceptions  to  section  672(f)  to 
be  consistent  with  the  regulations 
promulgated  under  other  provisions  of 
part  I  of  subchapter  J,  chapter  1  of  the 
Code.  Section  672(f)  reflects  a  policy 
determination  that  foreign  persons 
should  not  be  allowed  "to  affirmatively 
use  the  domestic  anti-abuse  rules 
concerning  grantor  trusts"  to  avoid  U.S. 
tax  on  trust  income  distributed  to  U.S. 
beneficiaries.  Dept.  of  the  Treasiuy, 
General  Explanations  of  the 
Administration's  Revenue  Proposals,  at 
12  (1995).  Section  672(f)  operates  to 
implement  that  policy  determination  by 
providing  that  the  grantor  trust  rules 
generally  do  not  apply  where  their  eSed 
would  be  to  treat  a  foreign  person  as  the 
owner  of  any  portion  of  a  trust.  S.  Rep. 
No.  35, 104th  Cong.,  1st  Sess.  161 


(1995).  The  exceptions  in  section 
672(f)(2)  must  be  interpreted  narrowly 
to  preserve  the  primary  operation  of  the 
general  rule.  See,  for  example. 
Commissioner  V.  Clark,  489  U.S.  726, 
739  (1989)  ("In  construing  provisions 
*  *  *  in  which  a  general  statement  of 
policy  is  qualified  by  an  exception,  we 
usually  read  the  exception  narrowly  in 
order  to  preserve  the  primary  operation 
of  the  provision."). 

The  final  regulations  continue  to 
provide  that  a  trust  will  not  fail  to 
qualify  for  the  exception  solely  because 
amounts  are  distributable  from  the  trust 
in  discharge  of  a  legal  obligation  of  the 
grantor  (or  grantor's  spouse).  An 
obligation  to  a  related  person  is  not 
generally  treated  as  a  legal  obligation 
unless  it  was  contracted  bona  fide  and 
for  adequate  and  full  consideration  in 
money  or  money's  worth.  However, 
obligations  to  support  certain 
individuals  will  be  treated  as  legal 
obligations  if  the  individual  is  either 
permanently  and  totally  disabled  or  less 
than  19  years  old.  The  final  regulations 
expand  the  list  of  potentially  eligible 
individuals  to  include  certain 
individuals  who  are  members  of  the 
grantor's  (or  grantor's  spouse's) 
household  and  have  as  their  principal 
place  of  abode  the  grantor's  (or  grantor's 
spouse's)  home,  but  are  not  related  to 
the  grantor  (or  grantor's  spouse)  through 
one  of  the  relationships  listed  in  section 
152(a)(1)  through  (8).  The  fact  that 
amounts  might  become  distributable 
from  a  trust  to  support  an  individual 
who  is  not  described  in  the  regulations 
will  be  disregarded  if,  at  the  time  the 
applicability  of  the  exception  is  being 
determined,  the  potential  obligation  is 
not  reasonably  expected  to  arise  luider 
the  facts  and  circumstances. 

Some  commenters  said  the  limitation 
in  proposed  §  1.672(f)-3(b)(2)(ii)  for  legal 
obligations  to  related  persons  is  not 
needed  in  the  case  of  reinsiuance  trusts 
because,  regardless  of  the  sufficiency  of 
the  consideration  for  the  reinsurance, 
the  funds  in  a  reinsurance  trust  can  be 
utilized  only  to  satisfy  the  legal 
obligations  of  the  reinsurer  (or  will  be 
distributed  to  the  reinsiuer).  In  addition, 
commenters  pointed  out  that  there 
already  are  other  provisions,  such  as 
sections  482  and  845.  that  apply  to 
related-party  reinsurance  arrangements. 

The  final  regulations  reserve  on  the 
application  of  the  related-party  rule  to 
reinsurance  trusts.  Treasury  and  the  IRS 
are  looking  carefully  at  this  area,  and 
they  invite  additional  comments. 

Commenters  raised  a  number  of  issues 
concerning  the  grandfather  rules  in 
§  1.672(f)-3(b){4)  of  the  proposed 
regulations.  These  issues  are  discussed 
above  in  connection  with  the 
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giendfather  rules  under  §  1.672(f)- 
3(e)(2)  of  the  proposed  regulations. 

C  Compensatory  Trusts 

'  'he  proposed  regulations  listed 
cilegories  of  trusts  that  constitute 
Cd^pensatory  trusts,  without  regard  to 

"^ether  any  portion  of  a  particular  trust 

^uld  ever  be  treated  as  owned  by  the 
itor  or  another  person  under  the 
itor  trust  rules.  Treasury  and  the  IRS 
ai|a  concerned  that  some  taxpayers  may 
fii  ]  d  such  a  comprehensive  list 
c(  infusing.  Accordingly,  the  final 
reflations  provide  that  the  trusts  to 
w^ich  the  compensatory  trust  exception 
a])blies  are  those  to  which  the 
a])plication  of  section  672(f)  is  likely  to 
be  relevant:  (i)  nonexempt  employees' 
trusts  described  in  section  402(b)  and 
(i  i  so-called  "rabbi"  trusts.  Treasiu^' 
aj  iq  the  IRS  believe  the  issue  of  whether 
ta)<-exempt  compensatory  trusts  can  be 
tr  )bted  as  owned  by  a  foreign  person  is 
in  qot  because  there  are  special  statutory 
n  Jes  that  govern  those  trusts. 

treasury  and  the  IRS  contemplate  that 
a  ionexempt  employees'  trust  described 
in  bection  402(b)  will  be  treated  as 
oi  tjned  by  a  beneficiary  of  the  trust  only 
to  ihe  extent  provided  in  regulations 
se(hion  1.402(b)-l(b)(6).  See  also 
pioposed  regulations  §  1.671-l(g)  and 
§  L,671-l(h),  which  were  published  in 
tl^  Federal  Register  (61  FR  50778)  on 
Sdptember  27. 1996,  for  proposed  rules 
d<  ffcribing  when  an  employer  will  be 
tr  Jbted  as  an  owner  of  any  portion  of  a 
notiexempt  employees'  trust  described 
in  Section  402(b)  that  is  part  of  a 
di  ^rred  compensation  plan. 

'I'he  final  regulations  also  provide  that 
th  (  Commissioner  may  designate 
a(  [( iitional  categories  of  trusts  to  which 
tbc  compensatory  trust  exception 
a|  iplies. 

'Comments  and  Changes  to§l  .672(f)- 
Hecharacterization  of  Purported  Gifts 

le  proposed  regulations  provided 
^t  a  U.S.  donee  generally  must  treat  a 
jorted  gift  from  a  foreign 
joration  as  a  distribution  firom  the 
9ign  corporation  unless  the  U.S. 
lee  can  establish  that  a  U.S.  citizen 
oi  Resident  alien  is  a  shareholder  of  the 
transferor  and  that  the  U.S.  citizen  or 
resident  took  the  amoimt  into  accoimt 
for  U.S.  tax  purposes  and  subsequently 
made  a  gift  to  the  U.S.  donee.  Similar 
rules  were  proposed  for  piuported  gifts 
£ri )  m  partnerships  (whether  domestic  or 
foi^ign).  There  were  exceptions  for 
cl  Irritable  contributions  to  donees 
di  i^cribed  in  section  1 70(c)  and  for 
piih)orted  gifts  that  did  not  exceed 
$10,000. 

Section  1.672{f)-4(c)  of  the  proposed 
re  i  ulations  provided  rules  for  gratuitous 


transfers  to  U.S.  donees  fi-om  trusts 
created  by  partnerships  or  foreign 
corporations.  Under  the  proposed 
regiUations,  if  the  partnership  or  foreign 
corporation  was  treated  as  the  owner  of 
the  trust  under  the  grantor  trust  rules, 
the  transfer  was  treated  as  a  purported 
gift  from  the  partnership  or  foreign 
corporation.  If  the  partnership  or  foreign 
corporation  was  not  treated  as  the  - 
owner  of  the  trust,  the  transfer  was 
treated  as  an  acciunulation  distribution 
from  the  trust  imless  the  resulting  U.S. 
tax  liability  was  less  than  the  U.S.  tax 
that  would  be  due  if  the  transfer  were 
treated  as  a  purported  gift  from  the 
partnership  or  foreign  corporation. 

Commenters  said  the  proposed 
regulations  were  overly  broad  and 
exceeded  the  scope  of  the  regulatory 
authority  granted  by  Congress.  They 
suggested  that  a  piuported  gift  from  a 
partnership  or  foreign  corporation 
should  be  treated  as  a  deemed 
distribution  to  the  partner  or 
shareholder  followed  by  a  deemed 
transfer  to  the  U.S.  donee.  Commenters 
also  suggested  that  pmported  gifts 
should  not  be  recharacterized  as  taxable 
distributions  unless  it  appeared,  based 
on  all  the  facts  and  circumstances,  that 
the  partnership  or  foreign  corporation 
was  being  used  principally  as  a  device 
to  avoid  U.S.  tax. 

Treasury  and  the  IRS  believe  the  basic 
approach  taken  by  the  proposed 
regulations  is  both  necessary  and 
appropriate  to  prevent  the  avoidance  of 
the  purposes  of  section  672(f).  See  Code 
section  672(f)(4)  and  (6).  A  rule  that 
would  recharacterize  purported  gifts 
only  in  situations  where  the  partnership 
or  foreign  corporation  was  being  used 
principally  as  a  device  to  avoid  U.S.  tax 
woiUd  be  uiiadministrable.  It  would 
place  a  nearly  insmmountable  burden 
on  the  IRS  to  obtain  information,  much 
of  it  outside  the  United  States,  and  to 
establish  that  the  partnership  or  foreign 
corporation  was  being  used  to  avoid 
U.S.  tax.  Fuirther,  individuals  do  not 
normally  receive  gifts  from  partnerships 
and  corporations.  See,  for  example. 
Commissioner  V.  Duberstein,  363  U.S. 
278  (1960). 

The  final  regulations  leave  the  basic 
approach  essentially  unaltered,  but 
expand  the  number  of  exceptions  to  the 
general  rule.  They  retain  the  exception 
for  cases  where  the  U.S.  donee  can 
establish  that  a  U.S.  citizen  or  resident 
alien  treated  (and  reported)  the 
purported  gift  for  U.S.  tax  purposes  as 
a  distribution  from  the  partnership  or 
foreign  corporation  and  a  subsequent 
gift  to  the  donee.  In  response  to  the 
conunenters'  concerns,  they  provide  an 
additional  exception  for  cases  where  the 
U.S.  donee  can  establish  that  a 


nonresident  alien  individual  treated  and 
reported  the  purported  gift  for  purposes 
of  the  tax  laws  of  the  country  in  which 
the  nonresident  alien  is  resident  as  a 
distribution  from  the  partnership  or 
foreign  corporation  and  a  subsequent 
gift  to  the  donee,  provided  the  U.S. 
donee  timely  complied  with  the  filing 
requirements  of  section  6039F,  if 
applicable.  Finally,  they  provide 
another  new  exception  for  purported 
gifts  from  domestic  partnerships  that  are 
beneficially  owned  (within  the  meaning 
of  §1.1441-l{c)(6))  exclusively  by  U.S. 
citizens  or  residents  or  domestic 
corporations. 

In  response  to  other  conunents,  the 
final  regulations  clarify  that  a  transfer  to 
a  U.S.  donee  that  is  a  corporation  will 
not  be  subject  to  the  general  rule  of 
§  1.672(f)-4(a)  to  the  extent  the  donee 
can  establish  that  the  transfer  was  a 
contribution  to  capital.  The  final 
regulations  also  expand  the  scope  of  the 
charitable  contribution  exception  to 
include  a  transfer  bora,  a  transferor  that 
has  received  a  ruling  or  determination 
letter  from  the  Internal  Revenue  Service 
recognizing  its  exempt  status  under 
section  501(c)(3),  provided  that  the 
transfer  was  made  pursuant  to  the 
transferor's  exempt  purpose,  the  ruling 
or  determination  letter  has  not  been 
revoked  or  modified,  and  there  has  been 
no  material  change,  inconsistent  with 
exemption,  in  the  character,  purpose,  or 
method  of  operation  of  the  organization. 

The  final  regulations  revise  the  rules 
for  gratuitous  transfers  to  U.S.  donees 
from  trusts  to  which  partnerships  or 
foreign  corporations  have  made 
gratuitous  transfers.  The  revisions 
reflect  the  fact  that,  under  U.S.  domestic 
law  principles,  the  partners  or 
shareholders  might  be  treated  as 
grantors  of  the  trust.  See  §  1 .671- 
2T(e)(4). 

The  final  regulations  also  clarify  that 
if  the  transferring  partnership  or  foreign 
corporation  receives  some  consideration 
from  the  U.S.  dOnee,  but  the 
consideration  is  less  than  the  fan  market 
value  of  the  property  transferred,  only 
the  excess  will  be  treated  as  a  purported 
gift.  Fiulher,  no  portion  will  be  treated 
as  a  purported  gift  if  the  U.S.  donee  can 
establish  that  the  U.S.  donee  is  neither 
related  to  a  partner  or  shareholder  of  the 
transferor  within  the  meaning  of 
§  1.643(h)-l(e)  nor  has  another 
relationship  with  a  partner  or 
shareholder  of  the  transferor  such  that 
there  is  a  reasonable  basis  for 
concluding  that  the  partner  or 
shareholder  would  make  a  gratuitous 
transfer  to  the  U.S.  donee. 

Commenters  said  the  proposed 
regulations  overturned  an  early 
Supreme  Court  decision,  Bogardus  v. 
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Commissioner,  302  U.S.  34  (1937), 
which  treated  certain  payments  by  an 
acquiring  corporation  in  a 
reorganization  that  were  paid  at  the 
instigation  of  former  shareholders  of  the 
target  corporation  to  employees  and 
former  employees  of  the  target 
corporation  as  nontaxable  ^fts  rather 
than  as  compensation.  The  result  in 
Bogardus  might  well  be  different  today 
tmder  section  102(c)(1)  (enacted  in 
1986),  which  provides  that  the 
exclusion  from  gross  income  for  the 
value  of  property  acquired  by  gift  does 
not  apply  to  any  amount  transferred  by 
or  for  an  employer  to,  or  for  the  ben^t 
of,  an  employee.  Further,  and  more 
importantly,  the  payor  corporation  in 
Bogardus  was  a  domestic  corporation 
that  did  not  treat  the  payments  as  a 
deductible  expense  and  there  was  no 
avoidance  of  U.S.  tax.  Thus,  Bogardus  is 
distinguishable  on  its  facts  from  a 
situation  where  a  foreign  corporation 
transiars  property  to  a  U.S.  person  who 
treats  the  transfer  as  a  gift  or  bequest 
and  there  will  be  avoidance  of  U.S.  tax 
if  the  purported  gift  is  not 
recharacterized. 

The  final  regulations  for  purported 
gifts  are  generally  applicable  to  transfers 
made  after  August  10, 1999  by 
partnerships  or  ftweign  corporations,  or 
by  trusts  to  which  partnerships  or 
foreign  oxpaations  made  gratuitous 
tran^Bfs  after  August  10, 1999. 

7.  Comnwnts  and  Changes  to  §  1.672(f)- 
5:  Special  Rules 

Section  1.672(0-5(b)  of  the  proposed 
regulations  provided  that  frv  purposes 
of  §  1.672(0-1,  where  the  taxable  year  of 
a  trust  was  diftbrent  frxnn  the  taxable 
year  of  a  perscm  vtbo  was  tddng  an 
amount  into  account,  the  amount  was 
taken  into  account  for  the  taxable  year 
of  the  p«8<m  that  included  the  last  day 
of  the  taxable  year  of  the  trust.  This  rule 
was  deleted  from  the  final  regulations, 
because  it  is  no  longer  needed  in  Hght 
of  the  revisiotts  to  §  1.672(f)-l,  which 
are  described  above  in  part  3  of  this 
explanation. 

Section  1.672(f)-5(c)  of  the  proposed 
regulations  provided  diat,  for  piuposes 
of  §  1.672(f)-4,  a  wholly  owuckI  business 
entity  must  be  treated  as  a  corporation, 
separate  from  its  single  owner.  Absent 
this  rule,  an  entity  having  a  single 
owner  could  avoid  the  purported  gift 
rule  by  electing  to  be  disregarded,  with 
the  result  that  the  piuported  gift  would 
be  received  from  the  owner  of  the  entity, 
rather  than  from  the  entity  itself.  The 
final  regulations  clarify  that  this  special 
rule  (renumbered  as  §  1.672(f)-5(b)) 
applies  solely  for  purposes  of  §  1.672(f)- 
4.  Thus,  it  does  not  apply  for  piuposes 
of  S§  1.672(f)-l  throu^  1.672(f)-3  or 


§  1.672(f)-5  or  for  purposes  of  any  other 
provision  of  the  Code  or  regulations. 
Section  301.7701-2(c)(2)(iii)  of  the 
proposed  regulations  provided  that, 
solely  for  piuposes  of  applying  the  niles 
of  section  672(f)(4),  a  wholly  owned 
business  entity  will  be  treated  as  a 
corporation,  separate  from  its  owner. 
This  provision,  which  repeated  the  rule 
in  §  1.672(f)-5(c)  (renumbered  as 
§  1.672(f)-5(b)),  is  not  included  in  the 
final  regulations. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  die 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  ^ply.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemddng  preceding  these 
regolations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  the  regulation's  impact  on  smaU 
business. 

Drafting  Information.  The  principal 
authors  of  these  regulations  are  M. 
Grace  Fleeman  of  the  Office  of  Associate 
Chief  Counsel  (International)  and  James 
A.  Quinn  of  the  Office  of  the  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries).  However,  other 
personnel  frcmi  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  S<ibfect»  in  2«  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoptiaa  of  AnendBeBtB  to  the 


Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  l—mCOME  TAXES 

Paragrafh  1.  The  authority  citation 
for  part  1  is  amemled  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.643(h)-l  also  issued  under  26 
U.S.C.  643(a)(7). 

Section  1.671-2T  also  issued  under  26 
U.S.C.  643(a)(7)  and  672(f)(6). 

Section  1.672(f)-l  also  issued  under  26 
U.S.C.  643(a)(7)  and  672(f)(6). 

Section  1.672(f)-2  also  issued  under  26 
U.S.C.  643(a)(7)  and  672(f)(3)  and  (6). 

Section  1.672(f)-3  also  issued  under  26 
U.S.C.  643(a)(7)  and  672(f)(2)  and  (6). 


Section  1.672(f)-4  also  issued  under  26 
U.S.C.  643(a)(7)  and  672(f)(4)  and  (6). 

Section  1.672(f)-5  also  issued  under  26 
U.S.C.  643(a)(7)  and  672(f)(6).  *  *  * 

Par.  2.  Section  1.643(h)-l  is  added  to 
read  as  follows: 

f  1 .643(h)-1    Distributions  by  certain 
foreign  trusts  through  intermediaries. 

(a)  In  general — (1)  Principal  purpose 
of  tax  avoidance.  Except  as  provided  in 
paragraph  (b)  of  this  section,  for 
purposes  of  part  I  of  subchapter  J, 
chapter  1  of  the  Internal  Revenue  Code, 
and  section  6048,  any  property  (within 
the  meaning  of  paragraph  (f)  of  this 
section)  that  is  transferred  to  a  United 
States  person  by  another  person  (an 
intermediary)  who  has  received 
property  from  a  foreign  trust  will  be 
treated  as  property  transferred  directly 
by  the  foreign  trust  to  the  United  States 
person  if  the  intermediary  received  the 
property  frxim  the  foreign  trust  ptirsuant 
to  a  plan  one  of  the  principal  purposes 
of  which  was  the  avoidance  of  United 
States  tax. 

(2)  Principal  purpose  of  tax  avoidance 
deemed  to  exist.  For  purposes  of 
paragraph  (a)(1)  of  this  section,  a 
transfer  will  be  deemed  to  have  been 
made  pmsuant  to  a  plan  one  of  the 
principal  purposes  of  which  was  the 
avoiduice  of  United  States  tax  if  the 
United  States  pers(m — 

(i)  Is  relied  (within  die  meaning  ot  - 
paragraph  (e)  oJP  this  section)  to  a  grantor 
of  the  foreign  trust,  or  has  anodier 
relationship  with  a  grantor  of  the  foreign 
trust  that  establishes  a  reasonable  basis 
for  concluding  that  the  grantor  of  the 
foreign  trust  would  make  a  gratuitous 
transfer  (within  the  meaning  of  §  1.671- 
2T(eH2))  to  the  United  States  person; 

(ii)  Receives  from  the  intermediary, 
within  the  period  beginning  twenty-four 
months  before  and  ending  twenty-four 
months  after  die  intermediary's  receipt 
of  property  from  the  foreign  trust,  either 
the  property  the  intermediary  received 
from  the  foreign  trust,  imx»eds  from 
such  property,  or  (miperty  in 
substitution  for  such  property;  and 

(iii)  Cannot  demonstrate  to  the 
satisfaction  of  the  Commissioner  that — 

(A)  The  intermediary  has  a 
relationship  wdth  the  United 

States  person  that  establishes  a 
reasonable  basis  for  concluding  that  the 
intermediary  would  make  a  gratuitous 
transfer  to  the  United  States  person; 

(B)  The  intermediary  acted 
independendy  of  the  grantor  and  the 
trustee  of  the  foreign  trust; 

(C)  The  intermediary  is  not  an  agent 
of  the  United  States  person  under 
generally  applicable  United  States 
agency  principles;  and 
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P)  The  United  States  person  timely 
cUnpIied  with  the  reporting 
r  i  juirements  of  section  6039F,  if 
a  p  plicable,  if  the  intermediary  is  a 
fi )  vign  person. 

J))  Exceptions — (1)  Nongmtuitous 
t  X  msfers.  Paragraph  (a)  of  this  section 
djqes  not  apply  to  the  extent  that  either 
^  transfer  from  the  foreign  trust  to  the 
ermediary  or  the  transfer  from  the 
:ermediary  to  the  United  States  person 
transfer  that  is  not  a  gratuitous 
fer  within  the  meaning  of  §  1.671- 
(e)(2). 

2)  Gmntor  as  intermediary. 
igraph  (a)  of  this  section  does  not 
agply  if  the  intermediary  is  the  grantor 
of  [the  portion  of  the  trust  from  which 
tnJB  property  that  is  transferred  is 
dj^ived.  For  the  definition  of  grantor, 
.see§i.67i-2T(e). 
Ic^  Effect  of  disregarding 
'ermediary — (1)  General  rule.  Except 
provided  in  paragraph  (c)(2)  of  this 

on,  the  intermediary  is  treated  as  an 
nt  of  the  foreign  trust,  and  the 
perty  is  treated  as  transferred  to  the 
kited  States  person  in  the  year  the 
~perty  is  transferred,  or  made 
able,  by  the  intermediary  to  the 
ited  States  person.  The  fair  market 
ue  of  the  property  transferred  is 
ermined  as  of  the  date  of  the  transfer 
the  intennediaiy  to  the  United  States 
on.  For  purposes  of  section 
(d)(2),  the  term  taxes  imposed  on  the 
st  includes  any  income,  war  profits, 
'  excess  profits  taxes  imposed  by  any 
fpteign  country  or  possession  of  the 
Uiited  States  on  the  intermediary  with 
r^^pect  to  the  property  transferred. 

12)  Exception.  It  the  Commissioner 
dj^ermines,  or  if  the  taxpayer  can 
dJEinonstrate  to  the  satisraction  of  the 
Cjbmmissioner,  that  the  intermediary  is 
agent  of  the  United  States  person 
der  generally  applicable  United 
ites  agency  principles,  the  property 
'  be  treated  as  transferred  to  the 
ited  States  person  in  the  year  the 
:ermediaty  receives  the  property  from 
6  foreign  trust.  The  feir  market  value 

e  property  transferred  will  be 
:ermined  as  of  the  date  of  the  transfer 
the  foreign  trust  to  the  intermediary, 
purposes  of  section  901(b),  any 
income,  war  profits,  and  excess  profits 
tues  imposed  by  any  foreign  country  or 
possession  of  the  United  States  on  the 
intermediary  with  respect  to  the 
p  tpperty  transferred  will  be  treated  as 
h  ijving  been  imposed  on  the  United 
S  Lktes  person. 

(3)  Computation  of  gross  income  of 
iiiKrmediary.  If  property  is  treated  as 
ti  ansferred  directly  by  the  foreign  trust 
tp  la  United  States  person  pursuant  to 
tl^s  section,  the  feir  market  value  of 
such  property  is  not  taken  into  account 


in  computing  the  gross  income  of  the 
intermediary  (if  otherwise  required  to  be 
taken  into  account  by  the  intermediary 
but  for  paragraph  (a)  of  this  section). 

(d)  Transfers  not  in  excess  of  $10,000. 
This  section  does  not  apply  if,  diuing 
the  taxable  year  of  the  United  States 
person,  the  aggregate  feir  market  value 
of  all  property  transferred  to  such 
person  from  all  foreign  trusts  either 
directly  or  through  one  or  more 
intermediaries  does  not  exceed  $10,000. 

(e)  Related  parties.  For  piuposes  of 
this  section,  a  United  States  person  is 
treated  as  related  to  a  grantor  of  a 
foreign  trust  if  the  United  States  person 
and  the  grantor  are  related  for  purposes 
of  section  643(i)(2)(B),  with  the 
following  modifications — 

(1)  For  purposes  of  appl)ring  section 
267  (other  than  section  257(f))  and 
section  707(b)(1),  "at  least  10  percent" 
is  used  instead  of  "more  than  50 
percent"  each  place  it  appears;  and 

(2)  The  principles  of  section 
267(b)(10),  using  "at  least  10  percent" 
instead  of  "more  than  50  percent," 
apply  to  determine  whether  two 
corporations  are  related. 

[i)  Definition  of  property.  For 
purposes  of  this  section,  the  term 
property  includes  cash. 

(g)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section.  In 
each  example,  FT  is  an  irrevocable 
foreign  trust  that  is  not  treated  as  owned 
by  any  other  person  and  the  fafr  market 
value  of  the  property  that  is  transferred 
exceeds  $10,000.  The  examples  are  as 
follows: 

Example  1.  Principal  purpose  of  tax 
avoidance.  FT  was  created  in  1980  by  A.  a 
nonresident  alien,  for  the  benefit  of  his 
children  and  their  descendants.  FT's  trustee, 
T,  determines  that  lOOOX  of  accumulated 
income  should  be  distributed  to  A's 
granddaughter,  B,  who  is  a  resident  alien. 
Pursuant  to  a  plan  with  a  principal  purpose 
of  avoiding  the  interest  charge  that  would  be 
imposed  by  section  668,  T  causes  FT  to  make 
a  gratuitous  transfer  (within  the  meaning  of 
§  1.671-2T(e)(2))  of  lOOOX  to  I.  a  foreign 
person.  I  subsequently  makes  a  gratuitous 
transfer  of  lOOOX  to  B.  Under  paragraph  (a)(1) 
of  this  section,  FT  is  deemed  to  have  made 
an  accumulation  distribution  of  lOOOX 
directly  to  B. 

Example  2.  United  States  person  unable  to 
demonstrate  that  intermediary  acted 
independently.  GM  and  her  daughter,  M,  are 
both  nonresident  aliens.  M's  daughter,  D,  is 
a  resident  alien.  GM  creates  and  funds  FT  for 
the  benefit  of  her  children.  On  July  1,  2001. 
FT  makes  a  gratuitous  transfer  of  XYZ  stock 
to  M.  M  immediately  sells  the  XYZ  stock  and 
uses  the  proceeds  to  purchase  ABC  stock.  On 
January  1,  2002,  M  makes  a  gratuitous 
transfer  of  the  ABC  stock  to  D.  0  is  unable 
to  demonstrate  that  M  acted  independently  of 
CM  and  the  trustee  of  FT  in  making  the 
transfer  to  D.  Under  paragraph  (a)(2)  of  this 


section,  FT  is  deemed  to  have  distributed  the 
ABC  stock  to  D.  Under  paragraph  (c)(1)  of 
this  section,  M  is  treated  as  an  agent  of  FT, 
and  the  distribution  is  deemed  to  have  been 
made  on  January  1,  2002. 

Example  3.  United  States  person 
demonstrates  that  specified  conditions  are 
satisfied.  Assume  the  same  facts  as  in 
Example  2,  except  that  M  receives  lOOOX 
cash  from  FT  instead  of  XYZ  stock.  M  gives 
lOOOX  cash  to  D  on  January  1,  2002.  Also 
assume  that  M  receives  annual  income  of 
5000X  from  her  own  investments  and  that  M 
has  given  D  lOOOX  at  the  beginning  of  each 
year  for  the  past  ten  years.  Based  on  this  and 
additional  information  provided  by  D,  D 
demonstrates  to  the  satisfaction  of  the 
Commissioner  that  M  has  a  relationship  with 
D  that  establishes  a  reasonable  basis  for 
concluding  that  M  would  make  a  gratuitous 
transfer  to  D,  that  M  acted  independently  of 
GM  and  the  trustee  of  FT,  that  M  is  not  an 
agent  of  D  under  generally  applicable  United 
States  agency  principles,  and  that  D  timely 
complied  with  the  reporting  requirements  of 
section  6039F.  FT  will  not  be  deemed  under 
paragraph  (a)(2)  of  this  section  to  have  made 
a  distribution  to  D. 

Example  4.  Transfei  lu  Uniled  States 
person  less  than  24  months  before  transfer  to 
intermediary.  Several  years  ago.  A,  a 
nonresident  alien,  created  and  funded  FT  for 
the  benefit  of  his  children  and  their 
descendants.  A  has  a  close  friend,  C,  who 
also  is  a  nonresident  alien.  A's 
granddaughter,  B,  is  a  resident  alien.  On 
December  31,  2001,  C  makes  a  gratuitous 
transfer  of  lOOOX  to  B.  On  January  15,  2002, 
FT  makes  a  gratuitous  transfer  of  lOOOX  to  C 
B  is  unable  to  demonstrate  that  C  has  a 
relationship  with  B  that  would  establish  a 
reasonable  basis  for  concluding  that  C  would 
make  a  gratuitous  transfer  to  B  or  that  C  acted 
independently  of  A  and  the  trustee  of  FT  in 
making  the  transfer  to  B.  Uuier  paragraph 
(a)(2)  of  this  section,  FT  is  oeemed  to  have 
distributed  lOOOX  directly  to  B.  Under 
paragraph  (c)(1)  of  this  section,  C  is  treated 
as  an  agent  of  FT,  and  the  distribution  is 
deemed  to  have  been  made  on  December  31, 
2001. 

Example  5.  United  States  person  receives 
property  in  substitution  for  property 
transferred  to  intermediary.  GM  and  her  son, 
S,  are  both  nonresident  aliens.  S's  daughter, 
GO,  is  a  resident  alien.  GM  creates  and  funds 
FT  for  the  benefit  of  her  children  and  their 
descendants.  On  July  1,  2001,  FT  makes  a 
gratuitous  transfer  of  ABC  stock  with  a  fair 
market  value  of  approximately  lOOOX  to  S. 
On  January  1,  2002.  S  makes  a  gratuitous 
transfer  of  DEF  stock  with  a  bir  market  value 
of  approximately  lOOOX  to  GD.  CD  is  unable 
to  demonstrate  that  S  acted  independently  of 
GM  and  the  trustee  of  FT  in  transferring  the 
DEF  stock  to  GD.  Under  paragraph  (a)(2)  of 
this  section,  FT  is  deemed  to  have  distributed 
the  DEF  stock  to  GD.  Under  paragraph  (c)(1) 
of  this  section,  S  is  treated  as  an  agent  of  FT, 
and  the  distribution  is  deemed  to  have  been 
made  on  January  1,  2002. 

Example  6.  United  States  person  receives 
indirect  loan  from  foreign  trust.  Several  years 
ago.  A,  a  nonresident  alien,  created  and 
funded  FT  for  the  benefit  of  her  children  and 
their  descendants.  A's  daughter,  B.  is  a 
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resident  alien.  B  needs  funds  temporarily 
while  she  is  starting  up  her  own  business.  If 
FT  were  to  loan  money  directly  to  B,  section 
643(i)  would  apply.  FT  deposits  500X  with 
FB,  a  foreign  bank,  on  June  30.  2001.  On  July 
1.  2001,  FB  loans  400X  to  B.  Repayment  of 
the  loan  is  guaranteed  by  FT's  500X  deposit. 
B  is  unable  to  demonstrate  to  the  satisfaction 
of  the  Commissioner  that  FB  has  a 
relationship  with  B  that  establishes  a 
reasonable  basis  for  concluding  that  FB 
would  make  a  loan  to  B  or  that  FB  acted 
independently  of  A  and  the.  trustee  of  FT  in 
making  the  loan.  Under  paragraph  (a)(2)  of 
this  section,  FT  is  deemed  to  have  loaned 
400X  directly  to  B  on  July  1,  2001.  Under 
paragraph  (c)(1)  of  this  section,  FB  is  treated 
as  an  agent  of  FT.  For  the  treatment  of  loans 
from  foreign  trusts,  see  section  643(i). 

Example  7.  United  States  person 
demonstrates  that  specified  conditions  are 
satisfied.  CM,  a  nonresident  alien,  created 
and  funded  FT  for  the  benefit  of  her  children 
and  their  descendants.  One  of  GM's  children 
is  M,  who  is  a  resident  alien.  Duringlhe  year 
2001,  FT  makes  a  gratuitous  transfer  of  500X 
to  M.  M  reports  the  500X  on  Form  3520  as 
a  distribution  received  from  a  foreign  trust. 
Diiring  the  year  2002,  M  makes  a  gratuitous 
transfer  of  400X  to  her  son,  S,  who  also  is 
a  resident  alien.  M  files  a  Form  709  treating 
the  gratuitous  transfer  to  S  as  a  gift.  Based  on 
this  and  additional  information  provided  by 
S,  S  demonstrates  to  the  satisfoction  of  the 
Commissioner  that  M  has  a  relationship  with 
S  that  establishes  a  reasonable  basis  for 
concluding  that  M  would  make  a  gratuitous 
transfiar  to  S,  that  M  acted  independently  of 
CM  and  the  trustee  of  FT,  and  that  M  is  not 
an  agent  of  S  under  generally  applicable 
United  States  agency  principles.  FT  wHl  not 
be  deemed  under  paragraph  (a)(2)  of  this 
section  to  have  made  a  distribution  to  S. 

Example  8.  Intermediary  as  agent  of  trust; 
increase  in  FMV.  A,  a  nonresident  alien, 
created  and  funded  FT  for  the  benefit  of  his 
children  and  their  descendants.  On 
December  1,  2001,  FT  makes  a  gratuitous 
transfer  of  XYZ  stock  with  a  feir  market  value 
of  85X  to  B,  a  nonresident  alien.  On 
November  1,  2002.  B  sells  the  XYZ  stock  to 
a  third  party  in  an  arm's  length  transaction 
for  lOOX  in  cash.  On  November  1,  2002.  B 
makes  a  gratuitous  transfer  of  98X  to  A's 
grandson.  C.  a  resident  alien.  C  is  unable  to 
demonstrate  to  the  satisfaction  of  the 
Conmiissioner  that  B  acted  independently  of 
A  and  the  trustee  of  FT  in  making  the 
transfer.  Under  paragraph  (a)(2)  of  this 
section,  FT  is  deemed  to  have  made  a 
distribution  directly  to  C.  Under  paragraph 
(c)(1)  of  this  section.  B  is  treated  9s  an  agent 
of  FT.  and  FT  is  deemed  to  have  distributed 
98X  to  C  on  November  1,  2002. 

Example  9.  Intermediary  as  agent  of  United 
States  person;  increase  in  FMV.  Assume  the 
same  facts  as  in  Example  8.  except  that  the 
Commissioner  determines  that  B  is  an  agent 
of  C  under  generally  applicable  United  States 
agency  principles.  Under  paragraph  (c)(2)  of 
■  this  section.  FT  is  deemed  to  have  distributed 
85X  to  C  on  December  1.  2001.  C  must  take 
the  gain  of  15X  into  account  in  the  year  2002. 

Example  10.  Intermediary  as  agent  of  trust; 
decrease  in  FMV.  Assimie  the  same  facts  as 
in  Example  8,  except  that  the  value  of  the 


XYZ  stock  on  November  1, 2002.  is  only  BOX. 
Instead  of  selling  the  XYZ  stock  to  a  third 
party  and  transferring  cash  to  C.  B  transfers 
the  XYZ  stock  to  C  in  a  gratuitous  transfer. 
Under  paragraph  (c)(1)  of  this  section,  FT  is 
deemed  to  have  distributed  XYZ  stock  with 
a  value  of  BOX  to  C  on  November  1,  2002. 

Example  71.  Intermediary  as  agent  of 
United  States  person;  decrease  in  FMV. 
Assume  the  same  facts  as  in  Example  10, 
except  that  the  Commissioner  determines 
that  B  is  an  agant  of  C  under  generally 
applicable  United  States  agency  principles. 
Under  paragraph  {c)(2)  of  this  section,  FT  is 
deemed  to  have  distributed  XYZ  stock  with 
a  value  of  85X  to  C  on  December  1 ,  2001. 

(h)  Effective  date.  The  rules  of  this 
section  are  applicable  to  transfers  made 
to  United  States  persons  after  August 
10, 1999. 

Par.  3.  In  §  1.671-2,  paragraph  (e)  is 
revised  to  read  as  follows: 

S  1.671-2    Applicable  principlM. 

***** 

(e)  [Reserved]  For  further  guidance, 
see§1.671-2T(e). 

Par.  4.  Section  1.671-2T  is  added  to 
read  as  follows: 

S1.671-2T    Applicable  principle* 
(temporary). 

(a)  through  (d)  [Reserved].  For  further 
guidance,  see  §  1.671-2(a)  through  (d). 

(e)(l}  For  purposes  of  part  I  of 
subchapter  J,  chapter  1  of  the  Internal 
Revenue  Code,  a  grantor  includes  any 
person  to  the  extent  such  person  either 
creates  a  trust,  or  directly  or  indirectly 
makes  a  gratuitous  transfer  (within  the 
meaning  of  paragraph  (e)(2)  of  this 
section)  of  property  to  a  trust.  For 
purposes  of  this  section,  the  term 
property  includes  cash.  If  a  person 
creates  or  fimds  a  trust  on  behalf  of 
another  person,  both  persons  are  treated 
as  grantors  of  the  trust.  (See  section 
6048  for  reporting  requirements  that 
apply  to  grantors  of  foreign  trusts.) 
However,  a  person  who  creates  a  trust 
but  makes  no  gratuitous  transfers  to  the 
trust  is  not  treated  as  an  owner  of  any 
portion  of  the  trust  imder  sections  671 
through  677  or  679.  Also,  a  person  who 
funds  a  trust  with  an  amoimt  that  is 
directly  reimbtused  to  such  person 
within  a  reasonable  period  of  time  and 
who  makes  no  other  transfers  to  the 
trust  that  constitute  gratuitous  transfers 
is  not  treated  as  an  owner  of  any  portion 
of  the  trust  under  sections  671  through 
677  or  679.  See  also  §  1.672(f)-5(a). 

(2)(i)  A  gratuitous  transfer  is  any 
transfer  other  than  a  transfer  for  fair 
market  value.  A  transfer  of  property  to 
a  trust  may  be  considered  a  gratuitous 
transfer  without  regard  to  whether  the 
transfer  is  treated  as  a  gift  for  gift  tax 
ptirposes. 

(ii)  For  purposes  of  this  paragraph  (e), 
a  transfer  is  for  fair  market  value  only 


to  the  extent  of  the  value  of  property 
received  firom  the  trust,  services 
rendered  by  the  trust,  or  the  right  to  use 
property  of  the  trust.  For  example,  rents, 
royalties,  interest,  and  compensation 
paid  to  a  trust  are  transfers  for  fair 
market  value  only  to  the  extent  that  the 
pajrments  reflect  an  arm's  length  price 
for  the  use  of  the  property  of,  or  for  the 
services  rendered  by,  the  trust.  For 
purposes  of  this  determination,  an 
interest  in  the  trust  is  not  property 
received  from  the  trust.  In  addition,  a 
person  will  not  be  treated  as  making  a 
transfer  for  fair  market  value  merely 
because  the  transferor  recognizes  gain 
on  the  transaction.  See,  for  example, 
section  684  regarding  the  recognition  of 
gain  on  certain  transfers  to  foreign 
trusts. 

(iii)  For  purposes  of  'his  paragraph 
(e),  a  gratuitous  transfer  does  not 
include  a  distribution  to  a  trust  with 
respect  to  an  interest  held  by  such  trust 
in  either  a  trust  described  in  paragraph 
(e)(3)  of  this  section  or  an  entity  other 
than  a  trust.  For  example,  a  distribution 
to  a  trust  by  a  gorporation  with  respect 
to  its  stock  described  in  section  301  is 
not  a  gratuitous  transfer. 

(3)  A  grantor  includes  any  person  who 
acquires  an  interest  in  a  trust  from  a 
grantor  of  the  trust  if  the  interest 
acquired  is  an  interest  in  certain 
investment  trusts  described  in 

§  301.7701-4(c)  of  this  chapter, 
liquidating  trusts  described  in 
§  301.7701-4(d)  of  this  chapter,  or 
environmental  remediation  trusts 
described  in  §  301 .  7701-4(e)  of  this 
chapter. 

(4)  If  a  gratuitous  transfer  is  made  by 
a  partnership  or  corporation  to  a  trust 
and  is  for  a  business  piupose  of  the 
partnership  or  corporation,  the 
partnership  or  corporation  will 
generally  be  treated  as  the  grantor  of  the 
trust.  For  example,  if  a  partnership 
makes  a  gratuitous  transfer  to  a  trust  in 
order  to  secure  a  legal  obligation  of  the 
partnership  to  a  third  party  unrelated  to 
the  partnership,  the  partnership  will  be 
treated  as  the  grantor  of  the  trust. 
However,  if  a  partnership  or  a 
corporation  makes  a  gratuitous  transfeir 
to  a  trust  that  is  not  for  a  business 
purpose  of  the  partnership  or 
corporation  but  is,  e.g..  for  the  personal 
piuposes  of  one  or  more  of  the  partners 
or  shareholders,  the  gratuitous  transfer 
will  be  treated  as  a  constructive 
distribution  to  such  partners  or 
shareholders  under  federal  tax 
principles  and  the  partners  or  the 
shareholders  will  be  treated  as  the 
grantors  of  the  trust  For  example,  if  a 
partnership  makes  a  gratuitous  transfer 
to  a  trust  that  is  for  the  benefit  of  a  child 
of  a  partner,  the  gratuitous  transfer  will 
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bdltreated  as  a  distribution  to  the 
piiitner  under  section  731  and  a 
siipsequent  gratuitous  transfer  by  the 
pi  ikner  to  the  trust. 

15)  If  a  trust  makes  a  gratuitous 
transfer  of  property  to  another  trust,  the 
grantor  of  the  transferor  trust  generally 
w|i|l  be  treated  as  the  grantor  of  the 
isferee  trust.  However,  if  a  person 
~ ,  a  general  power  of  appointment 

bT  the  transferor  trust  exercises  that 
trer  in  favor  of  another  trust,  then 

bh  person  will  be  treated  as  the 
grantor  of  the  transferee  trust,  even  if 
the  grantor  of  the  transferor  trust  is 
trgjated  as  the  owner  of  the  transferor 
trilst  under  subpart  E  of  part  I, 
siibchapter  J,  chapter  1  of  the  Internal 
Revenue  Code. 

i  J6)  The  following  examples  illustrate 
tH4  niles  of  this  paragraph  (e).  nnles.s 
otherwise  indicated,  all  trusts  are 
domestic  trusts  and  all  other  persons  are 
Uc  ited  States  persons. 

'  "he  examples  are  as  follows: 

J  'xample  1.  A  creates  and  funds  a  trust,  T, 
fo  r  the  benefit  of  her  children.  B 
81 1  sequently  makes  a  gratuitous  transfer  to 
T.   Jnder  paragraph  (e)(l]  of  this  section,  both 
A I  nd  B  are  grantors  of  T. 

J  'xample  2.  A  makes  an  investment  in  a 
fl  [  »d  investment  trust,  T,  that  is  classified  as 
a  tfust  under  §301. 7701-4(c)(l)  of  this 
cl  ipter.  A  is  a  grantor  of  T.  B  subsequently 
acquires  A's  entire  interest  in  T.  Under 
p^i^aigraph  (e)(3)  of  this  section,  B  is  a  grantor 
ofiT  wi^  respect  to  such  interest. 

txample  3.  A,  an  attorney,  creates  a  foreign 

pt,  FT,  on  behalf  of  A's  client,  B,  and 
nsfers  $100  to  FT  out  of  A's  funds.  A  is 
reimbursed  by  B  for  the  $100  transferred  to 
FTj  The  trust  instrument  states  that  the 
tr^tee  has  discretion  to  distribute  the 
innome  or  corpus  of  FT  to  B,  and  B's 
ctjydren.  Both  A  and  B  are  treated  as  grantors 
of]  T  under  paragraph  (e)(1)  of  this  section. 
m.  \  iddition,  B  is  treated  as  the  owner  of  the 
eql  ire  trust  under  section  677.  Because  A  is 
reimbursed  for  the  $100  transferred  to  FT  on 
behalf  of  B,  A  is  not  treated  as  transferring 
any  property  to  FT.  Therefore,  A  is  not  an 
owner  of  any  portion  of  T  under  sections  671 
through  677  regardless  of  whether  A  retained 
ai  V  power  over  or  interest  in  T  described  in 
seaions  673  through  677.  A  also  is  not 
tr(  iited  as  an  owner  of  any  portion  of  T  under 
se  c^ion  679.  Both  A  and  B  are  responsible 
p{  ikies  for  purposes  of  the  reporting 
re  siirements  in  section  6048. 

Example  4.  A  creates  and  funds  a  trust,  T. 
A  i^  not  treated  as  sm  owner  of  any  portion 
of|l^e  trust  under  subpart  E.  B  holds  an 

striated  power,  exercisable  solely  by  B, 
ithdraw  certain  amounts  contributed  to 

(trust  before  the  end  of  the  calendar  year 

1  to  vest  those  amounts  in  B.  B  is  treated 
as  An  owner  of  the  portion  of  T  that  is  subject 
to  ttie  withdrawal  power  under  section 
63  8(a)(1).  However,  B  is  not  a  grantor  of  T 
under  paragraph  (e)(1)  of  this  section  because 
B  neither  created  T  nor  made  a  gratuitous 
tnuisfertoT. 

i  xample  5.  A  transfers  cash  to  a  trust,  T, 
th  p  >ugh  a  broker,  in  exchange  for  units  in  T. 


The  units  in  T  are  not  property  for  purposes 
of  determining  whether  A  has  received  fair 
market  value  under  paragraph  (e)(2)(ii)  of  this 
section.  Therefore,  A  has  made  a  gratuitous 
transfer  to  T,  and,  under  paragraph  (e)(1)  of 
this  section,  A  is  a  grantor  of  T. 

Example  6.  A  borrows  cash  from  T.  a  trust. 
A  has  not  made  any  gratuitous  transfers  to  T. 
Arm's  length  interest  payments  by  A  to  T 
will  not  be  treated  as  gratuitous  transfers 
under  paragraph  (e)(2)(ii)  of  this  section. 
Therefore,  under  paragraph  (e)(1)  of  this 
section,  A  is  not  a  grantor  of  T  with  respect 
to  the  interest  payments. 

Example  7.  A,  B's  brother,  creates  a  trust, 
T,  for  B's  benefit  and  contributes  $50,000  to 
T.  The  trustee  invests  the  $50,000  in  stock  of 
Company  X.  C,  B's  uncle,  sells  property  with 
a  fair  market  value  of  $1,000,000  to  T  in 
exchange  for  the  stock  when  it  has 
appreciated  to  a  fair  market  value  of 
$100,000.  Under  paragraph  (e)(2)(ii)  of  this 
section,  the  $900,000  excess  value  is  a 
gratuitous  transfer  by  C.  Therefore,  under 
paragraph  (e)(1)  of  this  section,  A  is  a  grantor 
with  respect  to  the  portion  of  the  trust  valued 
at  $100,000,  and  C  is  a  grantor  of  T  with 
respect  to  the  portion  of  the  trust  valued  at 
$900,000.  In  addition,  A  or  C  or  both  will  be 
treated  as  the  owners  of  the  respective 
portions  of  the  trust  of  which  each  person  is 
a  grantor  if  A  or  C  or  both  retain  powers  over 
or  interests  in  such  portions  under  sections 
673  through  677. 

Example  8.  G  creates  and  funds  a  trust,  Tl, 
for  the  benefit  of  G's  children  and 
grandchildren.  After  G's  death,  under 
authority  granted  to,  the  trustees  in  the  trust 
instrument,  the  trustees  of  Tl  transfer  a 
portion  of  the  assets  of  Tl  to  another  trust, 
T2,  and  retain  a  power  to  revoke  T2  and 
revest  the  assets  of  T2  in  Tl.  Under 
paragraphs  (e)(1)  and  (5)  of  this  section,  G  is 
the  grantor  of  Tl  and  T2.  In  addition,  because 
the  trustees  of  Tl  have  retained  a  power  to 
revest  the  assets  of  T2  in  Tl ,  Tl  is  treated  as 
the  owner  of  T2  under  section  678(a). 

Example  9.  G  creates  and  funds  a  trust,  Tl, 
for  the  benefit  of  B.  G  retains  a  power  to 
revest  the  assets  of  Tl  in  G  within  the 
meaning  of  section  676.  Under  the  trust 
agreement,  B  is  given  a  general  power  of 
appointment  over  the  assets  of 'Tl.  B 
exercises  the  general  power  of  appointment 
with  respect  to  one-half  of  the  corpus  of  Tl 
in  favor  of  a  trust,  T2,  that  is  for  the  benefit 
of  C,  B's  child.  Under  paragraph  (e)(1)  of  this 
section,  G  is  the  grantor  of  Tl,  and  under 
paragraphs  (e)(1)  and  (5)  of  this  section,  B  is 
the  grantor  of  T2. 

(7)  The  rules  of  this  section  are 
applicable  to  any  transfer  to  a  trust,  or 
transfer  of  an  interest  in  a  trust,  on  or 
after  August  10, 1999.  In  accordance 
with  section  7805(e)(2),  the  rules  of  this 
section  will  expire  before  August  12, 
2002. 

Par.  5.  Sections  1.672(f)-l,  1.672(f)-2, 
1.672(f)-3, 1.672(f)-4,  and  1.672(f)-5  are 
added  to  read  as  follows: 

§  1 .672(f)-1    Foreign  persons  not  treated  as 
owners. 

(a)  General  rule — (1)  Application  of 
the  general  rule.  Section  672(f)(l} 


provides  that  subpart  E  of  part  I, 
subchapter  J,  chapter  1  of  the  Internal 
Revenue  Code  (the  grantor  trust  rules) 
shall  apply  only  to  the  extent  such 
application  results  in  an  amoimt  (if  any) 
being  ciurently  taken  into  account 
(directly  or  through  one  or  more 
entities)  in  computing  the  income  of  a 
citizen  or  resident  of  the  United  States 
or  a  domestic  corporation.  Accordingly, 
the  grantor  trust  rules  apply  to  the 
extent  that  any  portion  of  the  trust, 
upon  application  of  the  grantor  trust 
rules  without  regard  to  section  672(f),  is 
treated  as  owned  by  a  United  States 
citizen  or  resident  or  domestic 
corporation.  The  grantor  trust  rules  do 
not  apply  to  any  portion  of  the  trust  to 
the  extent  that,  upon  application  of  the 
grantor  trust  rules  without  regard  to 
section  072(0,  Luai  purliuu  la  iivnied  us 
owned  by  a  person  other  than  a  United 
States  citizen  or  resident  or  domestic 
corporation,  imless  the  person  is 
described  in  §  1.672(f)-2(a)  (relating  to 
certain  foreign  corporations  treated  as 
domestic  corporations),  or  one  of  the 
exceptions  set  forth  in  §  1 .672{f)-3  is 
met,  (relating  to:  trusts  where  the 
grantor  can  revest  trust  assets;  trusts 
where  the  only  amoimts  distributable 
are  to  the  grantor  or  the  grantor's 
spouse;  and  compensatory  trusts). 
Section  672(f)  applies  to  domestic  and 
foreign  trusts.  Any  portion  of  the  trust 
that  is  not  treated  as  owned  by  a  grantor 
or  another  person  is  subject  to  the  rules 
of  subparts  A  through  D  (section  641 
and  following],  part  I,  subchapter  J, 
chapter  1  of  the  Internal  Revenue  Code. 

(2)  Determination  of  portion  based  on 
application  of  the  grantor  trust  rules. 
The  determination  of  the  portion  of  a 
trust  treated  as  owned  by  the  grantor  or 
other  person  is  to  be  made  based  on  the 
terms  of  the  trust  and  the  application  of 
the  grantor  trust  rules  and  section  671 
and  the  regulations  thereimder. 

(b)  Example.  The  following  example 
illustrates  the  rules  of  this  section: 

Example,  (i)  A,  a  nonresident  alien,  funds 
an  irrevocable  domestic  trust,  DT,  for  the 
benefit  of  his  son,  B,  who  is  a  United  States 
citizen,  with  stock  of  Corporation  X.  A's 
brother,  C,  who  also  is  a  United  States 
citizen,  contributes  stock  of  Corporation  Y  to 
the  trust  for  the  benefit  of  B.  A  has  a 
reversionary  interest  within  the  meaning  of 
section  673  in  the  X  stock  that  would  cause 
A  to  be  treated  as  the  owner  of  the  X  stock 
upon  application  of  the  grantor  trust  rules 
without  regard  to  section  672(f)-  C  has  a 
reversionary  interest  within  the  meaning  of 
section  673  in  the  Y  stock  that  would  cause 
C  to  be  treated  as  the  owner  of  the  Y  stock 
upon  application  of  the  grantor  trust  rules 
without  regard  to  section  672(f).  The  trustee 
has  discretion  to  accumulate  or  currently 
distribute  income  of  DT  to  B. 
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(ii)  Because  A  is  a  nonresident  alien, 
application  of  the  grantor  trust  rules  without 
regard  to  section  672(f)  would  not  result  in 
the  portion  of  the  trust  consisting  of  the  X 
stock  being  treated  as  owned  by  a  United 
States  citizen  or  resident.  None  of  the 
exceptions  in  §  1.672(f)-3  applies  because  A 
cannot  revest  Uie  X  stock  in  A,  amounts  may 
be  distributed  during  A's  lifetime  to  B,  who 
is  neither  a  grantor  nor  a  spouse  of  a  grantor, 
and  the  trust  is  not  a  compensatory  trust. 
Therefore,  pursuant  to  paragraph  (a)(1)  of  this 
section,  A  is  not  treated  as  an  owner  under 
subpart  E  of  part  I,  subchapter  J,  chapter  1 
of  the  Internal  Revenue  Code,  of  the  portion 
of  the  trust  consisting  of  the  X  stock.  Any 
distributions  from  such  portion  of  the  trust 
are  subject  to  the  ndes  of  subparts  A  through 
D  (641  and  following),  part  I,  subchapter  J, 
chapter  1  of  the  Internal  Revenue  Code. 

(iii)  Because  C  is  a  United  States  citizen, 
paragraph  (a)(1)  of  this  section  does  not 
prevent  C  from  being  treated  under  section 
673  as  the  owner  of  the  portion  of  the  trust 
consisting  of  the  Y  stock. 

(c)  Effective  date.  The  rules  of  this 
section  are  applicable  to  taxable  years  of 
a  trust  beginning  after  August  10, 1999. 

f1J72(f)-2    Certain  foreign  corporations. 

(a)  Application  of  general  rule. 
Subject  to  the  provisions  of  paragraph 
(b)  of  this  section,  if  the  owner  of  any 
portion  of  a  trust  upon  application  of 
the  grantor  trust  rules  without  regard  to 
section  672(f)  is  a  controlled  foreign 
corporation  (as  defined  in  section  957), 
a  passive  foreign  investment  company 
(as  defined  in  section  1297),  or  a  foreign 
personal  holding  company  (as  defined 
in  section  552).  the  corporation  will  be 
treated  as  a  domestic  corporation  for 
purposes  of  appljring  the  rules  of 
§1.672(f)-l. 

(b)  Gratiihous  transfers  to  United 
States  persons — (1)  Transfer  from  trust 
to  which  corporation  made  a  gratuitous 
transfer.  If  a  trust  (or  portion  of  a  trust) 
to  which  a  controlled  foreign 
corporation,  passive  foreign  investment 
company,  or  foreign  personal  holding 
company  has  made  a  gratuitous  transfer 
(within  the  meaning  of  §  1.671- 
2T(e)(2)),  makes  a  gratuitous  transfer  to 
a  United  States  person,  the  controlled 
foreign  corporation,  passive  foreign 
investment  company,  or  foreign 
personal  holding  company,  as  the  case 
may  be,  is  treated  as  a  foreign 
corporation  for  purposes  of  §  1.672(f)- 
4(c),  relating  to  gratuitous  transfers  from 
trusts  (or  portions  of  trusts)  to  which  a 
partnership  or  foreign  corporation  has 
made  a  gratuitous  transfer. 

(2)  Transfer  firom  trust  over  which 
corporation  has  a  section  678  power.  If 
a  trust  (or  portion  of  a  trust)  that  a 
controlled  foreign  corporation,  passive 
foreign  investment  company,  or  foreign 
personal  holding  company  is  treated  as 
owning  imder  section  678  makes  a 


gratuitous  transfer  to  a  United  States 
person,  the  controlled  foreign 
corporation,  passive  foreign  investment 
company,  or  foreign  personal  holding 
company,  as  the  case  may  be,  is  treated 
as  a  foreign  corporation  Uiat  had  made 
a  gratuitous  transfer  to  the  trust  (or 
portion  of  a  trust)  and  the  rules  of 
§1.672(f>-4(c)  apply. 

(c)  Special  rules  for  passive  foreign 
investment  companies — (1)  Application 
of  section  1297.  For  purposes  of 
determining  whether  a  foreign 
corporation  is  a  passive  foreign 
investment  company  as  defined  in 
section  1297,  the  grantor  trust  rules 
apply  as  if  section  672(f)  had  not  come 
into  effect. 

(2)  References  to  renumbered  Internal 
Revenue  Code  section.  For  taxable  years 
of  shareholders  beginning  on  or  before 
December  31, 1997,  and  taxable  years  of 
passive  foreign  investment  companies 
ending  with  or  within  such  taxable 
years  of  the  shareholders,  all  references 
in  this  §  1.672(f)-2  to  section  1297  are 
deemed  to  be  references  to  section  1296. 

(d)  Examples.  The  following  examples 
illustrate  the  ndes  of  this  section.  In 
each  example.  FT  is  an  irrevocable 
foreign  trust,  and  CFC  is  a  controlled 
foreign  corporation.  The  examples  are  as 
follows: 

Example  1.  Application  of  general  rule. 
CFC  creates  and  funds  FT.  CFC  is  the  grantor 
of  FT  within  the  meaning  of  §  1.671-2T(e). 
CFC  has  a  reversionary  interest  in  FT  within 
the  meaning  of  section  673  that  would  cause 
CFC  to  be  treated  as  the  owner  of  FT  upon 
application  of  the  grantor  trust  rules  without 
regard  to  section  672(f).  Under  paragraph  (a) 
of  this  section,  CFC  is  treated  as  a  domestic 
corporation  for  purposes  of  applying  the 
general  rule  of  §  1.672(0-1.  Thus,  §  1.672(f)- 
1  does  not  prevent  CFC  from  being  treated  as 
the  owner  of  FT  under  section  673. 

Example  2.  Distribution  from  trust  to  which 
CFC  made  gratuitous  transfer.  A,  a 
nonresident  alien,  owns  40  percent  of  the 
stock  of  CFC.  A's  brother  B,  a  resident  alien, 
owns  the  other  60  percent  of  the  stock  of 
CFC.  CFC  makes  a  gratuitous  transfer  to  FT. 
FT  makes  a  gratuitous  transfer  to  A's 
daughter,  C,  who  is  a  resident  alien.  Under 
paragraph  (b)(1)  of  this  section,  CFC  will  be 
treated  as  a  foreign  corporation  for  purposes 
of  §  1.672(f)— 4(c).  For  further  guidance,  see 
§  1.672(f)-4(g)  Example  2  through  Example  4. 

(e)  Effective  date.  The  rules  of  this 
section  are  generally  applicable  to 
taxable  years  of  shareholders  of 
controlled  foreign  corporations,  passive 
foreign  investment  companies,  and 
foreign  personal  holding  companies 
beginning  after  August  10, 1999,  and 
taxable  years  of  controlled  foreign 
corporations,  passive  foreign  investment 
companies,  and  foreign  personal 
holding  companies  ending  with  or 
within  such  taxable  years  of  the 
shareholders. 


f  1 .672(f)-3    Exceptions  to  general  rule. 

(a)  Certain  revocable  trusts— {!]  In 
general.  Subject  to  the  provisions  of 
paragraph  (a)(2)  of  this  section,  the 
general  rule  of  §  1.672(f)-l  does  not 
apply  to  any  portion  of  a  trust  for  a 
taxable  year  of  the  trust  if  the  power  to 
revest  absolutely  in  the  grantor  title  to 
such  portion  is  exercisable  solely  by  the 
grantor  (or,  in  the  event  of  the  grantor's 
incapacity,  by  a  guardian  or  other 
person  who  has  imrestricted  authority 
to  exercise  such  power  on  the  grantor's 
behalf)  without  the  approval  or  consent 
of  any  other  person.  If  the  grantor  can 
exercise  such  power  only  with  the 
approval  of  a  related  or  subordinate 
party  who  is  subservient  to  the  grantor, 
such  power  is  treated  as  exercisable 
solely  by  the  grantor.  For  the  definition 
of  grantor,  see  §  1.671-2T(e).  For  the 
definition  of  related  or  subordinate 
party,  see  §  1.672(c)-l.  For  purposes  of 
this  paragraph  (a),  a  related  or 
'  subordinate  party  is  subservient  to  the 
grantor  unless  the  prestunption  in  the 
last  sentence  of  §  1.672(c)-l  is  rebutted 
by  a  preponderance  of  the  evidence.  A 
trust  (or  portion  of  a  trust)  that  £ails  to 
qualify  for  the  exception  provided  by 
this  paragraph  (a)  for  a  particular 
taxable  year  of  the  trust  will  be  subject 
to  the  general  rule  of  §  1.672(f)-l  for 
that  taxable  year  and  all  subsequent 
taxable  years  of  the  trust. 

(2)  183-day  rule.  For  purposes  of 
paragraph  (a)(1)  of  this  section,  the 
grantor  is  treated  as  having  a  power  to 
revest  for  a  taxable  year  of  the  trust  only 
if  the  grantor  has  such  power  for  a  total 
of  183  or  more  days  during  the  taxable 
year  of  the  trust.  If  the  first  or  last 
taxable  year  of  the  trust  (including  the 
year  of  die  grantor's  death)  is  less  than 
183  days,  the  grantor  is  treated  as 
having  a  power  to  revest  for  purposes  of 
paragraph  (a)(1)  of  this  section  if  the 
grantor  has  such  power  for  each  day  of 
the  first  or  last  taxable  year,  as  the  case 
may  be. 

(3)  Grandfather  rule  for  certain 
revocable  trusts  in  existence  on 
September  19. 1995.  Subject  to  the  rules 
of  paragraph  (d)  of  this  section  (relating 
to  separate  accounting  for  gratuitous 
transfers  to  the  trust  after  September  19, 
1995),  the  general  rule  of  §  1.672(f)-l 
does  not  apply  to  any  portion  of  a  trust 
that  was  treated  as  owned  by  the  grantor 
under  section  676  on  September  19, 
1995,  as  long  as  the  trust  would 
continue  to  be  so  treated  thereafter. 
However,  the  preceding  sentence  does 
not  apply  to  any  portion  of  the  trust 
attributable  to  gratuitous  transfers  to  the 
trust  after  September  19, 1995. 

(4)  Examples.  The  following  examples 
illustrate  the  ndes  of  this  paragraph  (a): 
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I  xample  1.  Grantor  is  owner.  FPl,  a  foreign 
p«  1  son,  creates  and  funds  a  revocable  trust, 
~  for  the  benefit  of  FPl's  children,  who  are 
dent  aliens.  The  trustee  is  a  foreign  bank, 
that  is  owned  and  controlled  by  FPl  and 
F^t,  who  is  FPl's  brother.  The  power  to 
reyoke  T  and  revest  absolutely  in  FPl  title  to 
trust  property  is  exercisable  by  FPl,  but 

with  the  approval  or  consent  of  FB.  The 
t  instrument  contains  no  standard  that  FB 
;t  apply  in  determining  whether  to 
rove  or  consent  to  the  revocation  of  T. 
Tbi^re  are  no  facts  that  would  suggest  that  FB 
is  not  subservient  to  FPl.  Therefore,  the 
e^^c^ption  in  paragraph  (a)(1)  of  this  section 
is  applicable. 
Bxample  2.  Death  of  grantor.  Assume  the 

§i  facts  as  in  Example  1,  except  that  FPl 
After  FPl's  death,  FP2  has  the  power  to 
draw  the  assets  of  T,  but  only  with  the 
oval  of  FB.  There  are  no  facts  that  would 
Sliest  that  FB  is  not  subservient  to  FP2. 
However,  the  exception  in  paragraph  (a)(1)  of 
thill  section  is  no  longer  applicable,  because 
F92  is  not  a  grantor  of  T  within  the  meaning 
1.671-2T(e). 

ample  3.  Trustee  is  not  related  or 
ordinate  party.  Assume  the  same  facts  as 
ample  1,  except  that  neither  FPl  nor 
member  of  FPl's  family  has  any 
substantial  ownership  interest  or  other 
cdnnection  with  FB.  FPl  can  remove  and 
repflace  FB  at  any  time  for  any  reason. 
AJ  tpough  FPl  can  replace  FB  with  a  related 
orj  Subordinate  party  if  FB  refuses  to  approve 
or  Consent  to  FPl's  decision  to  revest  the 
tnift  property  in  himself,  FB  is  not  a  related 
or|  Subordinate  party.  Therefore,  the 
e^^ptioh  in  paragraph  (a)(1)  of  this  section 
is  not  applicable. 

Sample  4.  Unrelated  trustee  will  consent 
to  Revocation.  FP,  a  foreign  person,  creates 
ai  a  funds  an  irrevocable  trust,  T.  The  trustee 
is  e|  foreign  bank,  FB,  that  is  not  a  related  or 
su  tjordinate  party  within  the  meaning  of 
§  i.)672(c)-l.  FB  has  the  discretion  to 
distribute  trust  income  or  corpus  to 
beneficiaries  of  T,  including  FP.  Even  if  FB 
wotild  in  fact  distribute  all  the  trust  property 
to  I P  if  requested  to  do  so  by  FP,  the 
exception  in  paragraph  (a)(1)  of  this  section 
is  [  ot  applicable,  because  FP  does  not  have 
th  J  power  to  revoke  T. 

( i)  Certain  trusts  that  can  distribute 
oiiyto  the  gmntor  or  the  spouse  of  the 
grantor— (l)/n  general.  The  general  rule 
of  S  l-672(f}-l  does  not  apply  to  any 
tn  1  it  (or  portion  of  a  trust)  if  at  all  times 
di^  ing  the  lifetime  of  the  grantor  the 
oOly  amoimts  distributable  (whether 
inbome  or  corpus)  from  such  trust  (or 
ppttion  thereof)  are  amounts 
diaributable  to  the  grantor  or  the  spouse 
of|0ie  grantor.  For  purposes  of  this 
p(«agraph  (b),  pa)rments  of  amoimts  that 
ar  BJ  not  gratuitous  transfers  (within  the 
mkiuiing  of  §  1.671-2T(e)(2))  are  not 
aitibimts  distributable.  For  the 
de$nition  of  grantor,  see  §  1.671-2T(e). 

( 2)  Amounts  distributable  in 
di  s  charge  of  legal  obligations — (i)  In 
ge  I  iera7.  A  trust  (or  portion  of  a  trust) 
d(  H  >s  not  fail  to  satisfy  paragraph  (b)(1) 
oi  1  his  section  solely  because  amounts 


are  distributable  from  the  trust  (or 
portion  thereof)  in  discharge  of  a  legal 
obligation  of  the  grantor  or  the  spouse 
of  the  grantor.  Subject  to  the  provisions 
of  paragraph  (b)(2)(ii)  of  this  section,  an 
obligation  is  considered  a  legal 
obligation  for  purposes  of  this  paragraph 
(b)(2)(i)  if  it  is  enforceable  under  the 
local  law  of  the  jurisdiction  in  which 
the  grantor  (or  the  spouse  of  the  grantor) 
resides. 

(ii)  Related  parties — (A)  In  general. 
Except  as  provided  in  paragraph 
(b)(2)(ii)(B)  of  this  section,  an  obligation 
to  a  person  who  is  a  related  person  for 
purposes  of  §  1.643(h)-l(e)  (other  than 
an  individual  who  is  legally  separated 
from  the  grantor  imder  a  decree  of 
divorce  or  of  separate  maintenance)  is 
not  a  legal  obligation  for  purposes  of 
paragraph  (b)(2)(i)  of  this  section  imless 
it  was  contracted  bona  fide  and  for 
adequate  and  full  consideration  in 
money  or  money's  worth  (see  §  20.2043- 
1  of  this  chapter). 

(B)  Exceptions — (I)  Amounts 
distributable  in  support  of  certain 
individuals.  Paragraph  (b)(2)(ii)(A)  of 
this  section  does  not  apply  with  respect 
to  amounts  that  are  distributable  from 
the  trust  (or  portion  thereof)  to  support 
an  individual  who — 

(i)  Would  be  treated  as  a  dependent  of 
the  grantor  or  the  spouse  of  the  grantor 
under  section  152(a)(1)  through  (9), 
without  regard  to  the  requirement  that 
over  half  of  the  individual's  support  be 
received  from  the  grantor  or  the  spouse 
of  the  grantor;  and 

[ii)  Is  either  permanently  and  totally 
disabled  (within  the  meaning  of  section 
22(e)(3)).  or  less  than  19  years  old. 

(2)  Certain  potential  support 
obligations.  The  fact  that  amounts  might 
become  distributable  from  a  trust  (or 
portion  of  a  trust)  in  discharge  of  a 
potential  obligation  under  local  law  to 
support  an  individual  other  than  an 
individual  described  in  paragraph 
(b)(2)(ii)(B)(l)  of  this  section  is 
disregarded  if  such  potential  obligation 
is  not  reasonably  expected  to  arise 
imder  the  facts  and  circumstances. 

(5)  Reinsurance  trusts.  [Reserved] 

(3)  Grandfather  rule  for  certain 
section  677  trusts  in  existence  on 
September  19,  1995.  Subject  to  the  rules 
of  paragraph  (d)  of  this  section  (relating 
to  separate  accounting  for  gratuitous 
transfers  to  the  trust  after  September  19, 
1995).  the  general  rule  of  §  1.672(f)-l 
does  not  apply  to  any  portion  of  a  trust 
that  was  treated  as  owned  by  the  grantor 
under  section  677  (other  than  section 
677(a)(3))  on  September  19, 1995.  as 
long  as  the  trust  would  continue  to  be 
so  treated  thereafter.  However,  the 
preceding  sentence  does  not  apply  to 
any  portion  of  the  trust  attributable  to 


gratuitous  transfers  to  the  trust  after 
Seotember  19, 1995. 

(4)  Examp/es.^The  following  examples 
illustrate  the  rules  of  this  paragraph  (b): 

Example  1.  Amounts  distributable  only  to 
grantor  or  grantoF-'s  spouse.  H  and  his  wife. 
W,  are  both  nonresident  aliens.  H  is  70  years 
old,  and  W  is  65.  H  and  W  have  a  30-year- 
old  child,  C,  a  resident  alien.  There  is  no 
reasonable  expectation  that  H  or  W  will  ever 
have  an  obligation  under  local  law  to  support 
C  or  any  other  individual.  H  creates  and 
funds  an  irrevocable  trust,  FT,  using  only  his 
separate  property.  H  is  the  grantor  of  FT 
within  the  meaning  of  §  1.671-2T(e).  Under 
the  terms  of  FT,  the  only  amounts 
distributable  (whether  income  or  corpus) 
from  FT  as  long  as  either  H  or  W  is  alive  are 
amounts  distributable  to  H  or  W.  Upon  the 
death  of  both  H  and  W,  C  may  receive 
distributions  from  FT.  During  H's  lifetime, 
the  exception  in  paragraph  fb)(l)  of  this 
section  is  applicable. 

Example  2.  Effect  of  grantor's  death. 
Assume  the  same  facts  as  in  Examp/e  I.  H 
predeceases  W.  Assume  that  W  would  be 
treated  as  owning  FT  under  section  678  if  the 
grantor  trust  rules  were  applied  without 
regard  to  section  672(f).  The  exception  in 
paragraph  (b)(1)  of  this  section  is  no  longer 
applicable,  because  W  is  not  a  grantor  of  FT 
within  the  meaning  of  §  1.671-2T(e). 

Example  3.  Amounts  temporarily 
distributable  to  person  other  than  grantor  or 
grantor's  spouse.  Assume  the  same  facts  as  in 
Example  1,  except  that  C  (age  30]  is  a  law 
student  at  the  time  FT  is  created  and  the  trust 
instrument  provides  that,  as  long  as  C  is  in 
law  school,  amounts  may  be  distributed  from 
FT  to  pay  C's  expenses.  Thereafter,  the  only 
amounts  distributable  from  FT  as  long  as 
either  H  or  W  is  alive  will  be  amounts 
distributable  to  H  or  W.  Even  assuming  there 
is  an  enforceable  obligation  under  local  law 
for  H  and  W  to  support  C  while  he  is  in 
school,  distributions  from  FT  in  payment  of 
C's  expenses  cannot  qualify  as  distributions 
in  discharge  of  a  legal  obligation  under 
paragraph  (b)(2)  of  this  section,  because  C  is 
neither  permanently  and  totally  disabled  nor 
less  than  19  years  old.  The  exception  in 
paragraph  (b)(1)  of  this  section  is  not 
applicable.  After  C  graduates  &t>m  law 
school,  the  exception  in  paragraph  (b)(1)  still 
will  not  be  applicable,  because  amounts  were 
distributable  to  C  during  the  lifetime  of  H. 

Example  4.  Fixed  investment  trust.  FC,  a 
foreign  corporation,  invests  in  a  domestic 
fixed  investment  trust,  DT,  that  is  classified 
as  a  trust  under  §301. 7701-4(c)(l)  of  this 
chapter.  Under  the  terms  of  DT,  the  only 
amounts  that  are  distributable  from  PC's 
portion  of  DT  are  amounts  distributable  to 
FC.  The  exception  in  paragraph  (b)(1)  of  this 
section  is  applicable  to  PC's  portion  of  DT. 

Example  5.  Reinsurance  trust.  A  domestic 
insurance  company,  DI,  reinsures  a  portion  of 
its  business  with  an  unrelated  foreign 
insurance  company,  FI.  To  satisfy  state 
regulatory  requirements,  FI  places  the 
premiums  in  an  irrevocable  domestic  trust, 
DT.  The  trust  funds  are  held  by  a  United 
States  bank  and  may  be  used  only  to  pay 
claims  arising  out  of  the  reinsurance  policies, 
which  are  legally  enforceable  under  the  local 
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law  of  the  jurisdiction  in  which  FI  resides. 
On  the  termination  of  DT,  any  assets 
remaining  will  revert  to  FI.  Because  the  only 
amounts  that  are  distributable  from  DT  are 
distributable  either  to  FI  or  in  discharge  of 
FI's  legal  obligations  within  the  meaning  of 
paragraph  (b)(2)(i)  of  this  section,  the 
exception  in  paragraph  (b)(1)  of  this  section 
is  applicable. 

Sample  6.  Trust  that  provides  security  for 
loan.  FC,  a  foreign  corporation,  borrows 
money  from  B,  an  unrelated  bank,  to  finance 
the  purchase  of  an  airplane.  FC  creates  a 
foreign  trust,  FT,  to  hold  the  airplane  as 
security  for  the  loan  from  B.  The  only 
amounts  that  are  distributable  6t>m  FT  while 
the  loan  is  outstanding  are  amounts 
distributable  to  B  in  the  event  that  FC 
debults  on  its  loan  from  B.  When  FC  repays 
the  loan,  the  trust  assets  will  revert  to  FC. 
The  loan  is  a  legal  obligation  of  FC  within 
the  meaning  of  paragraph  (b)(2)(i)  of  this 
snrtinn,  herause  it  is  enforceable  under  the 
local  law  of  the  country  in  which  FC  is 
incorporated.  Paragraph  (b)(2)(ii)  of  this 
section  is  not  applicable,  because  B  is  not  a 
related  person  for  purposes  of  §  1.643(h)- 
1(e).  The  exception  in  paragraph  (h)(1)  of  this 
section  is  applicable. 

(c)  Compensatory  trusts — (1)  In 
general.  The  general  rule  of  §  1.672(f)- 
1  does  not  apply  to  any  portion  of — 

(i)  A  nonexempt  employees'  trust 
described  in  section  402(b},  including  a 
trust  created  on  behalf  of  a  self- 
employed  individual; 

(ii)  A  trust,  including  a  trust  created 
on  behalf  of  a  self-employed  individual, 
that  would  be  a  nonexempt  employees' 
trust  described  in  section  402(b)  but  for 
the  £act  that  the  trust's  assets  are  not  set 
aside  firom  the  claims  of  creditors  of  the 
actual  or  deemed  transferor  within  the 
meaning  of  §  l,83-3(e);  and 

(iii)  /^  additional  category  of  trust 
that  the  Commissioner  may  designate  in 
revenue  procedures,  notices,  or  other 
guidance  published  in  the  Internal 
Revenue  Bulletin  (see  §  601.601(d)(2)  of 
this  chapter). 

(2)  Exceptions.  The  Commissioner 
may,  in  revenue  rulings,  notices,  or 
other  guidance  published  in  the  Internal 
Revenue  Bulletin  (see  §601. 601  (d)(2)  of 
this  chapter),  designate  categories  of 
compensatory  trusts  to  which  the 
general  rule  of  paragraph  (c)(1)  of  this 
section  does  not  apply. 

(d)  Separate  accounting  for  gratuitous 
transfers  to  grandfathered  trusts  after 
September  19, 1995.  If  a  trust  that  was 
treated  as  owned  by  the  grantor  imder 
section  676  or  677  (other  than  section 
677(a)(3))  on  September  19, 1995, 
contains  both  amoimts  held  in  the  trust 
on  September  19, 1995,  and  amoimts 
that  were  gratuitously  transferred  to  the 
trust  after  September  19. 1995, 
paragraphs  (a)(3)  and  (b)(3)  of  this 
section  apply  only  if  the  amounts  that 
were  gratuitously  transferred  to  the  trust 


after  September  19, 1995,  are  treated  as. 
a  separate  portion  of  the  trust  that  is 
accoimted  for  imder  the  rules  of 
§  1.671-3(a)(2).  If  the  amoimts  that  were 
gratuitously  transferred  to  the  trust  after 
September  19, 1995  are  not  so 
accounted  for,  the  general  rule  of 
§  1.672(f)-l  applies  to  the  entire  trust.  If 
such  amounts  are  so  accounted  for,  and 
without  regard  to  whether  there  is 
physical  separation  of  the  assets,  the 
general  rule  of  §  1.672(f)-l  does  not 
apply  to  the  portion  of  die  trust  that  is 
attributable  to  amounts  that  were  held 
in  the  trust  on  September  19, 1995. 

(e)  Effective  date.  The  rules  of  this 
section  are  generally  applicable  to 
taxable  years  of  a  trust  beginning  after 
August  10, 1999.  The  initial  separate 
accounting  required  by  paragraph  (d)  of 
this  .sflTtion  must  he  prepared  by  the  due 
date  (including  extensions)  for  the  tax 
return  of  the  trust  for  the  first  taxable 
year  of  the  trust  beginning  after  August 
10, 1999. 

f1.672(f)-4    RMrharaclmrizatlon  of 
purportMl  gHl*. 

(a)  In  general — (1)  Purported  gifts 
from  partnerships.  Except  as  provided 
in  paragraphs  (b).  (e),  and  (f)  of  this 
section,  and  without  regard  to  the 
existence  of  any  trust,  if  a  United  States 
person  (United  States  donee)  directly  or 
indirectly  receives  a  purported  gift  or 
bequest  (as  defined  in  paragraph  (d)  of 
this  section)  from  a  partnership,  the 
purported  gift  or  bequest  must  be 
included  in  the  United  States  donee's 
gross  income  as  ordinary  income. 

(2)  Purported  gifts  from  foreign 
corporations.  Except  as  provided  in 
paragraphs  (b),  (e),  and  (f)  of  this 
section,  and  without  regard  to  the 
existence  of  any  trust,  if  a  United  States 
donee  directly  or  indirectly  receives  a 
purported  gift  or  bequest  (as  defined  in 
paragraph  (d)  of  this  section)  from  any 
foreign  corporation,  the  purported  gift 
or  bequest  must  be  included  in  the 
United  States  donee's  gross  income  as  if 
it  were  a  distribution  from  the  foreign 
corporation.  If  the  foreign  corporation  is 
a  passive  foreign  investment  company 
(within  the  meaning  of  section  1297), 
the  rules  of  section  1291  apply.  For 
purposes  of  section  1012.  the  United 
States  donee  is  not  treated  as  having 
basis  in  the  stock  of  the  foreign 
corporation.  However,  for  purposes  of 
section  1223.  the  United  States  donee  is 
treated  as  having  a  holding  period  in  the 
stock  of  the  foreign  corporation  on  the 
date  of  the  deemed  distribution  equal  to 
the  weighted  average  of  the  holding 
periods  of  the  actual  interest  holders 
{other  than  any  interest  holders  who 
treat  the  portion  of  the  purported  gift 
attributable  to  their  interest  in  the 


foreign  corporation  in  the  manner 
described  in  paragraph  (b)(1)  of  this 
section).  For  purposes  of  section  902.  a 
United  States  donee  that  is  a  domestic 
corporation  is  not  treated  as  owning  any 
voting  stock  of  the  foreign  corporation. 

(b)  Exceptions — (1)  Partner  or 
shareholder  treats  transfer  as 
distribution  and  gift.  Paragraph  (a)  of 
this  section  does  not  apply  to  the  extent 
the  United  States  donee  can 
demonstrate  to  the  satisfaction  of  the 
Commissioner  that  either — 

(i)  A  United  States  citizen  or  resident 
alien  individual  who  directly  or 
indirectly  holds  an  interest  in  the 
partnership  or  foreign  corporation 
treated  and  reported  the  purported  gift 
or  bequest  for  United  States  tax 
purposes  as  a  distribution  to  such 
individual  and  a  subsequent  gift  or 
bequest  to  the  United  States  donee;  or 

(ii)  A  nonresident  alien  individual 
who  directly  or  indirectly  holds  an 
interest  in  the  partnership  or  foreign 
corporation  treated  and  reported  the 
purported  gift  or  bequest  for  purposes  of 
the  tax  laws  of  the  nonresident  alien 
individual's  country  of  residence  as  a 
distribution  to  such  individual  and  a 
subsequent  gift  or  bequest  to  the  United 
States  donee,  and  the  United  States 
donee  timely  complied  with  the 
reporting  requirements  of  section  6039F, 
if  applicable. 

(2)  All  beneficial  owners  of  domestic 
partnership  are  United  States  citizens  or 
residents  or  domestic  corporations. 
Paragraph  (a)(1)  of  this  section  does  hot 
apply  to  a  purported  gift  or  bequest  frt)m 
a  domestic  partnership  if  the  United 
States  donee  can  demonstrate  to  the 
satisfaction  of  the  Commissioner  that  all 
beneficial  owners  (within  the  meaning 
of  §  1.1441-1  (c)(6))  of  the  partnership 
are  United  States  citizens  or  residents  or 
domestic  corporations. 

(3)  Contribution  to  capital  of 
corporate  United  States  donee. 
Paragraph  (a)  of  this  section  does  not 
apply  to  the  extent  a  United  States 
donee  that  is  a  corporation  can  establish 
that  the  purported  gift  or  bequest  was 
treated  for  United  States  tax  purposes  as 
a  contribution  to  the  capital  of  the 
United  States  donee  to  which  section 
118  applies. 

(4)  Charitable  transfers.  Paragraph  <a) 
of  this  section  does  not  apply  if  either — 

(i)  The  United  States  donee  is 
described  in  section  170(c);  or 

(ii)  The  transferor  has  received  a 
ruling  or  determination  letter,  which 
has  been  neither  revoked  nor  modified, 
from  the  Internal  Revenue  Service 
recognizing  its  exempt  status  under 
section  501(c)(3).  and  the  transferor 
made  the  transfer  pursuant  to  an  exempt 
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porpose  for  which  the  transferor  was 
craated  or  organized.  For  purposes  of 
tna  preceding  sentence,  a  ruling  or 
determination  letter  recognizing 
e}(^mption  may  not  be  relied  upon  if 
thi^re  is  a  material  change,  inconsistent 
with  exemption,  in  the  character,  the 
purpose,  or  the  method  of  operation  of 
th  &  organization. 

":)  Certain  transfers  from  trusts  to 
iich  a  partnership  or  foreign 
corporation  has  made  a  gratuitous 
transfer — (1)  Generally  treated  as 
distribution  from  partnership  or  foreign 
corporation.  Except  as  provided  in 
psiiagraphs  (c)(2)  and  (3)  of  this  section, 
if  y  United  States  donee  receives  a 
gnatuitous  transfer  (within  the  meaning 
oi  1 1.671-2T(e)(2))  from  a  trust  (or 
poi  lion  of  a  trust)  to  which  a 
p^ftnership  or  foreign  corporation  has 
miade  a  gratuitous  transfer,  the  United 
States  donee  must  treat  the  transfer  as 
a  ]  urported  gift  or  bequest  from  the 
pi  J  tnership  or  foreign  corporation  that 
is  !  ubject  to  the  rules  of  paragraph  (a) 
oj  this  section  (including  the  exceptions 
in  paragraphs  (b)  and  (f)  of  this  section). 
This  paragraph  (c)  applies  without 
regard  to  who  is  treated  as  the  grantor 
of  the  trust  (or  portion  thereof)  under 
§j;671-2T(e)(4). 

;(j2)  Alternative  rule.  Except  as 
provided  in  paragraph  (c)(3)  of  this 
seicition,  if  the  United  States  tax 
c(iiiputed  under  the  rules  of  paragraphs 
(a)|and  (c)(1)  of  this  section  does  not 
ej^Ceed  the  United  States  tax  that  would 

I  due  if  the  United  States  donee  treated 
I  transfer  as  a  distribution  bom  the 
Bt  (or  portion  thereof),  paragraph 
(c)(1)  of  this  section  does  not  apply  and 
thja  United  States  donee  must  treat  the 
triiisfer  as  a  distribution  from  the  trust 
(of  portion  thereof)  that  is  subject  to  the 
^ul^s  of  subparts  A  through  D  (section 
641  and  foUovdng),  part  I,  subchapter  J, 
cMpter  1  of  the  Internal  Revenue  Code. 
Fdt  piuposes  of  paragraph  (f)  of  this 
section,  the  transfer  is  treated  as  a 
pt^tported  gift  or  bequest  frova  the 
pfttbiership  or  foreign  corporation  that 
mwie  the  gratuitous  transfer  to  the  trust 
(oViportion  thereof). 

!(b)  Exception.  Neither  paragraph  (c)(1) 
of]  this  section  nor -paragraph  (c)(2)  of 
\M$  section  applies  to  the  extent  the 
United  States  donee  can  demonstrate  to 
thia  satisfaction  of  the  Commissioner 
that  the  transfer  represents  an  amount 
th^  is,  or  has  been,  taken  into  account 
for  United  States  tax  purposes  by  a 
U^ted  States  citizen  or  resident  or  a 
d(^^estic  corporation.  A  transfer  will  be 
dammed  to  be  made  first  out  of  amounts 
that  have  not  been  taken  into  account 
for;  United  States  tax  purposes  by  a 
U^ted  States  citizen  or  resident  or  a 
ddlnestic  corporation,  unless  the  United 


States  donee  can  demonstrate  to  the 
satisfaction  of  the  Commissioner  that 
another  ordering  rule  is  more 
appropriate. 

(d)  Definition  of  purported  gift  or 
bequest— (1)  In  general.  Subject  to  the 
provisions  of  paragraphs  (d)(2)  and  (3) 
of  this  section,  a  purported  gift  or 
bequest  for  purposes  of  this  section  is 
any  transfer  of  property  by  a  partnership 
or  foreign  corporation  other  than  a 
transfer  for  fair  market  value  (within  the 
meaning  of  §  1.671-2T(e)(2)(ii))  to  a 
person  who  is  not  a  partner  in  the 
partnership  or  a  shareholder  of  the 
foreign  corporation  (or  to  a  person  who 
is  a  partner  in  the  partnership  or  a 
shareholder  of  a  foreign  corporation,  if 
the  amount  transferred  is  inconsistent 
with  the  partner's  interest  in  the 
pdiluurship  or  the  shai-eholdei 's  interest 
in  the  corporation,  as  the  case  may  be). 
For  piuposes  of  this  section,  the  term 
property  includes  cash. 

(2)  Transfers  for  less  than  fair  market 
value— (i)  Excess  treated  as  purported 
gift  or  bequest.  Except  as  provided  in 
paragraph  (d)(2)(ii)  of  this  section,  if  a 
transfer  described  in  paragraph  (d)(1)  of 
this  section  is  for  less  than  fair  market 
value,  the  excess  of  the  fair  market  value 
of  the  property  transferred  over  the 
value  of  the  property  received,  services 
rendered,  or  the  right  to  use  property  is 
treated  as  a  purported  gift  or  bequest. 

(ii)  Exception  for  transfers  to 
unrelated  parties.  No  portion  of  a 
transfer  described  in  paragraph  (d)(1)  of 
this  section  will  be  treated  as  a 
purported  gift  or  bequest  for  piuposes  of 
this  section  if  the  United  States  donee 
can  demonstrate  to  the  satisfaction  of 
the  Commissioner  that  the  United  States 
donee  is  not  related  to  a  partner  or 
shareholder  of  the  transferor  within  the 
meaning  of  §  1.643(h}-l(e)  or  does  not 
have  another  relationship  with  a  partner 
or  shareholder  of  the  transferor  that 
establishes  a  reasonable  basis  for 
concluding  that  the  transferor  would 
make  a  gratuitous  transfer  to  the  United 
States  donee. 

(e)  Prohibition  against  affirmative  use 
of  recharacterization  by  taxpayers.  A 
taxpayer  may  not  use  the  rules  of  this 
section  if  a  principal  purpose  for  using 
such  rules  is  the  avoidance  of  any  tax 
imposed  by  the  Internal  Revenue  Code. 
Thus,  with  respect  to  such  taxpayer,  the 
Commissioner  may  depart  from  die 
rules  of  this  section  and  recharacterize 
(for  all  purposes  of  the  Internal  Revenue 
Code)  the  transfer  in  accordance  with  its 
form  or  its  economic  substance. 

(f)  Transfers  not  in  excess  of  $10,000. 
This  section  does  not  apply  if,  during 
the  taxable  year  of  the  United  States 
donee,  the  aggregate  amount  of 
purported  gifts  or  bequests  that  is 


transferred  to  such  United  States  donee 
directiy  or  indirectiy  from  all 
partnerships  or  foreign  corporations  that 
are  related  (within  the  meaning  of 
section  643(i))  does  not  exceed  SlO.OCM). 
The  aggregate  amount  must  include  gifts 
or  bequests  from  persons  that  the  United 
States  donee  knows  or  has  reason  to 
know  are  related  to  the  partnership  or 
foreign  corporation  (within  the  meaning 
of  section  643(i)). 

(g)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section.  In 
each  example,  the  amount  that  is 
transferred  exceeds  $10,000.  The 
examples  are  as  follows: 

Example  1.  Distribution  from  foreign 
corporation.  FC  is  a  foreign  corporation  that 
is  wholly  owned  by  A,  a  nonresident  alien 
who  is  resident  in  Country  C.  FC  makes  a 
gratuitous  transfer  ot  property  directiv  to  A's 
daughter,  B.  who  is  a  resident  alien.  Under 
paragraph  (a)(2)  of  this  section.  B  generally 
must  treat  the  transfer  as  a  dividend  from  FC 
to  the  extent  of  PC's  earnings  and  profits  and 
as  an  amount  received  in  excess  of  basis 
thereafter.  If  FC  is  a  passive  foreign 
investment  company,  B  must  treat  the 
amount  received  as  a  distribution  under 
section  1291.  B  will  be  treated  as  having  the 
same  holding  period  as  A.  However,  under 
paragraph  (b)(l)(ii)  of  this  section,  if  B  can 
establish  to  the  satisfaction  of  the 
Commissioner  that,  for  purposes  of  the  tax 
laws  of  Country  C,  A  treated  (and  reported, 
if  applicable)  the  transfer  as  a  distribution  to 
himself  and  a  subsequent  gift  to  B,  B  may 
treat  the  transfer  as  a  gift  (provided  B  timely 
complied  with  the  reporting  requirements  of 
section  6039F,  if  applicable). 

Example  2.  Distribution  of  corpus  from 
trust  to  which  foreign  corporation  made 
gratuitopis  transfer.  FC  is  a  foreign 
corporation  that  is  wholly  owned  by  A,  a 
noru*esident  alien  who  is  resident  in  Country 
C.  FC  makes  a  gratuitous  transfer  to  a  foreign 
trust,  FT,  that  has  no  other  assets.  FT 
immediately  makes  a  gratuitous  transfer  in 
the  same  amount  to  A's  daughter,  B.  who  is 
a  resident  alien.  Under  paragraph  (c)(1)  of 
this  section,  B  must  treat  the  transfer  as  a 
transfer  from  FC  that  is  subject  to  the  rules 
of  paragraph  (a)(2)  of  this  section.  Under 
paragraph  (a)(2)  of  this  section.  B  must  treat 
the  transfer  as  a  dividend  from  FC  unless  she 
can  establish  to  the  satisfaction  of  the 
Commissioner  that,  for  purposes  of  the  tax 
laws  of  Country  C,  A  treated  (and  reported, 
if  applicable)  the  transfer  as  a  distribution  to 
himself  and  a  subsequent  gift  to  B  and  that 
B  timely  complied  with  the  reporting 
requirements  of  section  6039F.  if  applicable. 
The  alternative  rule  in  paragraph  (c)(2)  of  this 
section  would  not  apply  as  long  as  the 
United  States  tax  computed  under  the  rules 
of  paragrapih  (a)(2)  of  this  section  is  equal  to 
or  greater  than  the  United  States  tax  that 
would  be  due  if  the  transfer  were  treated  as 
a  distribution  from  FT. 

Example  3.  Accumulation  distribution 
from  trust  to  which  foreign  corporation  made 
gratuitous  transfer.  FC  is  a  foreign 
corporation  that  is  wholly  owned  by  A.  a 
nonresident  alien.  FC  is  got  a  passive  foreign 
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investment  company  (as  defined  in  section 
1297).  FC  makes  a  gratuitous  transfer  of  lOOX 
to  a  foreign  trust,  FT,  on  January  1.  2001.  FT 
has  no  other  assets  on  January  1.  2001. 
Several  years  later,  FT  makes  a  gratuitous 
transfer  of  lOOOX  to  A's  daughter.  B,  who  is 
a  United  States  resident.  Assume  that  the 
section  668  interest  charge  on  accumulation 
distributions  will  apply  if  the  transfer  is 
treated  as  a  distribution  from  FT.  Under  the 
alternative  rule  of  paragraph  (c)(2)  of  this 
section,  B  must  treat  the  transfer  as  an 
accumulation  distribution  from  FT,  because 
the  resulting  United  States  tax  liability  is 
greater  than  the  United  States  tax  that  would 
be  due  if  the  transfer  were  treated  as  a 
transfer  from  FC  that  is  subject  to  the  rules 
of  paragraph  (a)  of  this  section. 

Example  4.  Transfer  from  trust  that  is 
treated  as  owned  by  United  States  citizen. 
Assume  the  same  facts  as  in  Example  3. 
except  that  A  is  a  United  States  citizen. 
Assume  that  A  treats  and  repoiU  the  transfer 
to  FT  as  a  constructive  distribution  to 
himself,  followed  by  a  gratuitous  transfer  to 
FT,  and  that  A  is  properly  treated  as  the 
grantor  of  FT  within  the  meaning  of  §  1.671- 
2T(e).  A  is  treated  as  the  owner  of  FT  under 
section  679  and,  as  required  by  section  671 
and  the  regulations  thereimder,  A  includes 
all  of  FT's  items  of  income,  deductions,  and 
credit  in  computing  his  taxable  income  and 
credits.  Neither  paragraph  (c)(1)  nor 
paragraph  (c)(2)  of  this  section  is  applicable, 
because  the  exception  in  paragraph  (c)(3)  of 
this  section  applies. 

Example  5.  Transfer  for  less  than  fair 
market  value.  FC  is  a  foreign  corporation  that 
is  wholly  owned  by  A,  a  nonresident  alien. 
On  January  15,  2001,  FC  transfers  property 
directly  to  A's  daughter,  B,  a  resident  alien, 
in  exchange  for  90X.  The  Commissioner  later 
determines  that  the  fair  market  value  of  the 
property  at  the  time  of  the  transfer  was  lOQX. 
Under  paragraph  (d)(2)(i)  of  this  section,  lOX 
will  be  treated  as  a  purported  gift  to  B  on 
January  15,  2001. 

(h)  Effective  date.  The  rules  of  this 
section  are  generally  applicable  to  any 
transfer  after  August  10, 1999,  by  a 
partnership  or  foreign  corporation,  or  by 
a  trust  to  which  a  partnership  or  foreign  ■ 
corporation  makes  a  gratuitous  transfer 
after  August  10,  1999. 

1J72(f)-5    SpMialrulM. 

(a)  Transfers  by  certain  beneficiaries 
to  foreign  grantor — (1)  In  general.  If,  .but 
for  section  672(f)(5),  a  foreign  person 
would  be  treated  as  the  owner  of  any 
portion  of  a  trust,  any  United  States 
beneficiary  of  the  trust  is  treated  as  the 
grantor  of  a  portion  of  the  trust  to  the 
extent  the  United  States  beneficiary 
directly  or  indirectly  made  transfers  of 
property  to  such  foreign  person  (without 
regard  to  whether  the  United  States 
beneficiary  was  a  United  States 
beneficiary  at  the  time  of  any  transfer) 
in  excess  of  transfers  to  the  United 
States  beneficiary  from  the  foreign 
person.  The  rule  of  this  paragraph  (a) 
does  not  apply  to  the  extent  the  United 


States  beneficiary  can  demonstrate  to 
the  satisfaction  of  the  Commissioner 
that  the  transfer  by  the  United  States 
beneficiary  to  the  foreign  person  was 
wholly  imrelated  to  any  transaction 
involving  the  trust.  For  purposes  of  this 
paragraph  (a),  the  term  property 
includes  cash,  and  a  transfer  of  property 
does  not  include  a  transfer  that  is  not  a 
gratuitous  transfer  (within  the  meaning 
of  §  1.671-2T(e)(2)).  In  addition,  a  gift  is 
not  taken  into  account  to  the  extent 
such  gift  would  not  be  characterized  as 
a  taxable  gift  under  section  2503(b).  For 
a  definition  of  United  States  beneficiary, 
see  section  679. 

(2)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  }.  A,  a  nonresident  alien, 
contributes  property  to  FC.  a  foreign 
corporation  that  is  wholly  owned  by  A.  FC 
creates  a  foreign  trust,  FT,  for  the  benefit  of 
A  and  A's  children.  FT  is  revocable  by  FC 
without  the  approval  or  consent  of  any  other 
person.  FC  funds  FT  with  the  property 
received  from  A.  A  and  A's  family  move  to 
the  United  States.  Under  paragraph  (a)(1)  of 
this  section,  A  is  treated  as  a  grantor  of  FT. 
(A  may  also  be  treated  as  an  owner  of  FT 
under  section  679(a)(4).) 

Example  2.  B,  a  United  States  citizen, 
makes  a  gratuitous  transfer  of  $1  million  to 
B's  uncle,  C,  a  nonresident  alien.  C  creates 
a  foreign  trust,  FT.  for  the  benefit  of  B  and 
B's  children.  FT  is  revocable  by  C  without 
the  approval  or  consent  of  any  other  person. 
C  funds  FT  with  the  property  received  from 
B.  Under  paragraph  (a)(1)  of  this  section,  B 
is  treated  as  a  grantor  of  FT.  (B  also  would 
be  treated  as  an  owner  of  FT  as  a  result  of 
section  679.) 

(b)  Entity  characterization.  Entities 
generally  are  characterized  under 
United  States  tax  principles  for 
purposes  of  §§  1.672(f)-l  through 
1.672(f)-5.  See  §§301.7701-1  through 
301.7701-4  of  this  chapter.  However, 
solely  for  purposes  of  §  1 .672(f}-4,  a 
transferor  that  is  a  wholly  owned 
business  entity  is  treated  as  a 
corporation,  separate  bom.  its  single 
owner. 

(c)  Effective  date.  The  rules  in 
paragraph  (a)  of  this  section  are 
applicable  to  transfers  to  trusts  on  or 
after  August  10, 1999.  The  rules  in 
paragraph  (b)  of  this  section  are 
applicable  August  10, 1999. 

John  M.  Dalrymple, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  July  23. 1999. 
Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  99-19928  Filed  8-5-99;  2:09  pm] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  26, 29, 57,  and  75 
RIN1219-AA9e 

improving  and  Eliminating 
Regulations;  Lighting  Equipment,  Coal 
Dust/Rock  Dust  Analyzers,  and 
Methane  Detectors 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  We  are  removing  approval 
regulations  for  lighting  equipment  for 
illuminating  imderground  workings; 
portable  coal  dust/rock  dust  analyzers; 
and  continuous  duty,  warning  light, 
portable  methane  detectors.  These 
regulations  are  tumecessary  because 
they  address  equipment  that  is 
addressed  by  other  MSHA  regulations. 
Removal  of  these  parts  will  not  reduce 
protection  for  miners.  This  final  rule 
will  also  make  conforming  amendments 
to  safety  regulations  that  require  the  use 
of  this  approved  equipment  in 
undergroimd  coal  mines  and  in  gassy 
underground  metal  and  nonmetal 
mines. 

EFFECTIVE  DATE:  This  regulation  is 
effective  October  12, 1999. 
FOR  FURTHER  INFORMA-HON  CONTACT: 
Carol  J.  Jones,  Acting  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA;  703-235-1910. 
SUPPLEMENTARY  INFORMATION: 

L  Regulatory  Background 

In  response  to  the  Administration's 
regulatory  reinvention  initiative,  we 
conducted  a  review  of  our  existing 
regulations  to  identify  obsolete, 
outdated,  redundant,  or  tumecessary 
provisions  that  can  be  removed  or 
revised  without  reducing  protection 
afforded  miners.  This  final  rule  is  part 
of  our  ongoing  plan  to  improve  oiu- 
regulations.  The  removal  of  parts  26  and 
29,  from  title  30  of  the  Code  of  Federal 
Regulations  (30  CFR),  will  not  reduce 
protection  to  miners.  These  provisions 
are  covered  by  other  MSHA  regulations. 
Conforming  amendments  to  other  30 
CFR  parts  will  be  made,  as  appropriate. 
To  increase  awareness  of  this  regulatory 
action,  we  will  mail  a  copy  of  this  final 
rule  to  all  mine  operators  and  miners' 
representatives  and  post  it  on  MSHA's 
Website  at  www.msha.gov.  

Even  though  we  are  removing  30  CFR 
parts  26  and  29,  lighting  equipment  for 
illiuninating  underground  workings  and 
continuous  duty,  warning  light,  portable 
methane  detectors  approved  by  MSHA 
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uiider  these  parts  can  continue  to  be 
lufactured  and  distributed  for  use  in 
les  as  long  as  this  is  done  in 
accordance  with  the  drawings  and 
specifications  upon  which  such 
approvals  were  based  and  there  are  no 
chtinges  in  the  approved  devices. 

I  On  September  3, 1998,  we  published 
a  proposed  rul^in  the  Federal  Register 
(65  FR  47120)  requesting  public 
cbloments  on  our  intention  to  remove 
ablCFR  parts  26  and  29  and  make 
ct^^onning  changes  to  30  CFR  parts  57 
aiid  75.  We  allowed  60  days  for  public 
cQioment  and  received  no  comments,  no 
requests  for  an  extension  of  the 
cOi  oment  period,  and  no  requests  for  a 
pt  blic  hearing  on  the  proposal. 


n, 

A 


ii 
fbtl 


Discusrion  of  Final  Rule 


30  Ct'H  26— Lighting  Equipment  for 
n^i  uninating  Underground  Workings 

n  1958,  we  developed  the  regulations 
30  CFR  26  to  establish  specifications 
the  approval  of  mine  lighting 
systems  that  are  used  independently, 
i.£|,  not  connected  to  an  approved 
mj^chine.  These  specifications  contain 
permissibility  requirements  to  ensure 
that  the  electric  system  and  components 
d^lnot  pose  an  explosion  hazard,  and 
d^kign  requirements  to  address  the 
adequacy  of  the  light  intensity.  MSHA 
has  received  only  one  application  for 
approval  of  mine  lighting  systems  imder 
30ICFR  26  since  1978. 

jflven  though  we  are  removing  30  CFR 
2«|  lighting  systems  approved  imder 
thiis  part  can  continue  to  be 
mjanufactiued  and  distributed  for  use  in 
miines  as  long  as  done  in  accordance 
with  the  drawings  and  specifications 
upon  which  the  approval  is  based  and 
pn  tvided  there  are  no  changes  in  the 
ap  )roved  systems.  We  will  not  permit 
changes  in  the  approved  systems  under 
3(I!CFR  26  once  it  is  deleted.  Any  future 
clifnges  to  lighting  systems  approved 
under  30  CFR  26  will  require  a  new 
a]iplication  for  approval  under  30  CFR 

(Currently,  approvals  of  lighting 
systems  which  are  used  independently, 
ai  iwell  as  those  which  are  part  of 
K^SHA-approved  equipment,  can  be 
requested  imder  the  requirements  of  30 
CF|l  18,  Electric  Motor  Driven  Mine 
Equipment  and  Accessories.  The  general 
requirements  in  30  CFR  18,  subpart  A; 
cmain  design  and  construction 
requirements  in  subpart  B  (e.g.,  18.20, 
18,23, 18.24, 18.25, 18.30, 18.35, 18.41, 
18^8, 18.50,  and  18.51);  and  certain 
iitipections  and  tests  in  subpart  C.(e.g., 
1^162, 18.66, 18.67,  and  18.68),  as  well 

^y  other  provisions  necessary  to 
a(  dress  the  design  and  performance  of 
the  system,  are  applicable  to  the 


approval  of  independent  mine  lighting 
systems.  For  example,  an  evaluation  for 
intrinsic  safety  under30  CFR  18 
includes  a  "Lamp  Bulb  Breakage"  test 
which  consists  of  breaking  the  bulb  in 
the  presence  of  an  explosive  mixtiu«  of 
methane-in-air.  In  addition  to  the 
permissibility  and  intrinsic  safety 
requirements  in  30  CFR  18,  provisions 
in  30  CFR  75.1719-1  through  75.1719- 
3  contain  voltage  limitations,  specify  the 
amount  of  light  required  in  mine 
workings,  and  address  other  safety 
requirements  applicable  to  mine 
lighting  systems. 

For  these  reasons,  we  believe  that  the 
approval  regulations  in  30  CFR  26  are 
unnecessary.  Therefore,  we  are 
removing  part  26.  This  final  rule  will 
not  reduce  the  protection  afforded  to 
miners. 

B.  30  CFR  29— Portable  Coal  Dust/Rock 
Dust  Analyzers,  and  Continuous  Duty, 
Warning  Light,  Portable  Methane 
Detectors  for  Use  in  Coal  Mines 

We  originally  developed  the 
regulations  in  30  CFR  29  in  the  early 
1970's  to  provide  performance 
requirements  for  the  approval  of 
portable  coal  dust/rock  dust  analyzers 
for  use  in  measuring  the  incombustible 
content  of  mine  dust;  and  for  the 
approval  of  continuous  duty,  warning 
light,  portable  methane  detectors  for  use 
in  providing  a  visual  signal  of  the 
presence  of  methane.  At  that  time,  we 
anticipated  that  there  would  be  a  need 
for  the  approval  of  these  types  of 
instruments.  We  have  now  determined, 
however,  that  the  approval  requirements 
in  30  CFR  29  for  both  portable  coal 
dust/rock  dust  analyzers  and 
continuous  duty,  warning  light,  portable 
methane  detecftors  are  unnecessary. 
Therefore,  we  are  removing  part  29.    . 

Although  we  are  removing  30  CFR  29, 
any  devices  approved  under  this  part 
can  continue  to  be  manufactured  and 
distributed  for  use  in  mines  as  long  as 
done  in  accordance  with  the  drawings 
and  si}ecifications  upon  which  the 
approval  is  based  and  provided  there 
are  no  changes  in  the  approved  devices. 
To  clarify  this  point,  MSHA  has 
modified  the  conforming  amendments 
in  parts  57  and  75  to  indicate  that 
devices  approved  under  part  29  prior  to 
its  removal  (30  CFR  part  29  contained 
in  the  30  CFR,  parts  1-199,  edition, 
revised  as  of  July  1, 1999),  may  continue 
to  be  used.  We  will  not  permit  changes 
in  these  approved  devices  under  30  CFR 

29  once  it  is  deleted.  Any  future 
changes  to  such  devices  approved  under 

30  CFR  29  will  require  a  new 
application  for  approval  imder  30  CFR 
18  or  22,  as  discussed  below. 


Portable  coal  dust/rock  dust 
analyzers.  We  have  never  issued  an 
approval  for  a  portable  coal  dust/rock 
dust  analyzer  under  30  CFR  29.  An 
experimental  approval  was  granted  in 
the  late  1980's;  however,  the  project  was 
nevOT  completed.  We  believe  that  30 
CFR  29  is  no  longer  necessary  or  viable 
for  approval  of  a  portable  coal  dust/rock 
dust  analyzer  because  there  has  been 
negligible  interest  in  approval  of  such 
an  instrument.  Furthermore,  the 
performance  requirements  in  30  CFR  29 
for  portable  coal  dust/rock  dust 
analyzers  are  now  outdated.  The 
elimination  of  30  CFR  29,  therefore,  will 
not  reduce  protection  afforded  miners 
by  the  existing  standards. 

Although  no  such  request  is 
anticipated,  should  portable  coal  dust/ 
ruck  dust-analyzers  be  developed  in  the 
future,  they  can  be  approved  under  30 
CFR  18,  Electric  Motor  Driven  Mine 
Equipment  and  Accessories.  Approvals 
are  routinely  issued  under  30  CFR  18  for 
instruments  that  are  not  required  by  - 
regulation,  but  are  to  be  used  in 
underground  mines,  provided  that  they 
meet  the  intrinsic  safety  requirements  in 
30  CFR  18.68  and  are  safe  for  their 
intended  use  as  required  by  30  CFR 
18.20(b).  In  addition,  the  general 
requirements  in  30  CFR  18,  subpart  A. 
as  well  as  any  other  provisions 
necessary  to  address  the  design  and 
performance  of  the  instrument,  are 
appropriate  for  the  approval  of  portable 
coal  dust/rock  dust  analyzers. 

Continuous  duty,  warning  light, 
portable  methane  detectors.  We  have 
not  issued  a  new  approval  for  a 
continuous  duty,  warning  light,  portable 
methane  detector  under  30  CFR  29  since 
1981.  When  30  CFR  29  was  developed, 
portable  methane  detectors  approved 
undjr  30  CFR  22  did  not  have 
continuous  monitoring,  warning,  or 
alarm  capability.  Since  1981,  however, 
advancements  in  technology  have 
resulted  in  instruments  that  are  suitable 
for  approval  both  as  portable  methane 
detectors  under  30  CFR  22  and  which 
also  have  the  capability  to  be  used  for 
continuous  monitoring  and  warning  or 
alarm.  Portable  methane  detectors  in  use 
in  mines  now  routinely  have  the 
capabilities  specified  in  30  CFR  29.  and 
we  have  approved  them  for  the  past  16 
years  under  30  CFR  22.  Portable 
Methane  Detectors. 

If  we  were  to  receive  a  new  request 
under  30  CFR  29  for  approval  of  a 
methane  detector  that  is  portable, 
operates  continuously,  and  provides  a 
warning  to  the  user,  we  could  conduct 
an  equivalent  evaluation  of  the 
instrument  using  the  approval 
requirements  in  30  CFR  22.  For  these 
reasons,  we  believe  that  30  CFR  29  is 
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unnecessary  and  that  its  removal  will 
not  reduce  protection  afforded  miners 
by  the  existing  standards. 

m.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  regulations.  We  have 
determined  that  this  final  rule  does  not 
meet  the  criteria  for  a  significant 
regulatory  action  and,  therefore,  have 
not  prepared  a  separate  analysis  of  costs 
and  benefits.  The  analysis  contained  in 
this  preamble  meets  our  responsibilities 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  regulatory  agencies  to  consider 
a  rule's  impact  on  small  entities.  Under 
the  RFA,  we  must  use  the  Small 
Business  Administration  (SBA) 
definition  for  a  small  mine  of  500  or 
fewer  employees  or,  after  consultation 
with  the  SBA  Office  of  Advocacy, 
establish  an  alternative  definition  for 
the  mining  industry  by  publishing  that 
definition  in  the  Federal  Register  for 
notice  and  comment.  AltJ^ough  we 
traditionally  have  considered  small 
mines  to  be  those  with  fewer  than  20 
employees,  we  have  analyzed  the 
impact  of  the  final  rule  on  mines  with 
500  or  fewer  employees  for  the  purposes 
of  the  RFA.  We  have  also  evaluated  the 
impact  of  the  rule  on  small 
manufacturers  of  lighting  equipment  for 
illuminating  imderground  workings  and 
small  manufactiners  of  continuous  duty, 
warning  light,  portable  methane 
detectors  using  the  appropriate  SBA 
definition  of  500  or  fewer  employees. 

Regulatory  Flexibility  Certification 

In  accordance  with  §  605  of  the  RFA, 
MSHA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  either  small  mines  or  small 
manufacturers.  No  small  governmental 
jiuisdictions  or  nonprofit  organizations 
are  affected. 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
amendments  to  the  RFA,  we  must 
include  in  the  final  rule  a  factual  basis 
for  this  certification.  We  also  must 
publish  the  regulatory  flexibility 
certification  in  the  Federal  Register, 
along  with  its  factual  basis.  We  believe 
that  this  analysis  provides  a  reasonable 
basis  for  the  certification  in  this  case. 

We  have  provided  a  copy  of  this  final 
rule  and  regulatory  flexibility 
certification  statement  to  the  SBA  Office 
of  Advocacy.  In  addition,  MSHA  will 
mail  a  copy  of  the  final  rule  including 
the  preamble  and  regulatory  flexibility 


certification  statement  to  all  affected 
mines  and  miners'  representatives  and 
approval  holders. 

.  Factual  Basis  for  Certification 

MSHA  used  a  qualitative  approach  in 
concluding  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
either  small  mines  or  small 
manufacturers.  This  final  rule  removes 
approval  regulations  for  equipment  that 
can  be  approved  under  other  existing 
MSHA  regulations.  The  benefit  of 
removing  unnecessary  provisions  is  that 
MSHA  regulations  will  be  more  concise, 
clearer,  easier  to  use,  and  reflect 
advances  in  technology.  This  final  rule 
will  have  no  economic  impact  on  the 
mining  industry. 

V.  Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1995. 

VI.  Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  Executive  Order  12875,  this  final  rule 
does  not  include  any  Federal  mandate 
and,  therefore,  results  in  no  increased 
expenditures  by  State,  local,  and  tribal 
governments,  or  by  the  private  sector. 

Vn.  Executive  Order  13045 

In  accordance  with  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  MSHA  has  evaluated  the 
environmental  health  and  safety  risks  of 
the  final  rule  on  children.  The  Agency 
has  determined  that  the  final  rule  will 
have  no  effect  on  children. 

Vm.  Executive  Order  13084 
Consultation  and  Coordination  With 
Indian  Tribal  Governments 

The  Agency  has  reviewed  this  final 
rule  in  accordance  with  Executive  Order 
13084,  and  certifies  that  the  final  rule 
does  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
governments,  because  they  neither 
manufacture  products  covered  by  parts 
26  and  29  nor  operate  any  underground 
coal  or  gassy  metal/nonmetal  mines. 

K.  Executive  Order  12612  Federalism 

Executive  Order  12612,  regarding 
federalism,  requires  that  agencies,  to  the 
extent  possible,  refrain  from  limiting 
$tate  policy  options,  consult  with  states 
prior  to  taking  any  actions  which  would 
restrict  state  policy  options,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 


This  rule  does  not  limit  state  policy 
options,  because  they  neither 
manufacture  products  covered  by  parts 
26  and  29  nor  operate  any  underground 
coal  or  gassy  metal/nonmetal  mines,  it 
complies  with  the  principles  of 
federalism  and  with  Executive  Order 
12612. 

X.  Executive  Order  12630  Government 
Actions  and  Interference  With 
Constitutionally  Protected  Pnqierty 
Rights 

This  rule  is  not  subject  to  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  because  it 
does  not  involve  implementation  of  a 
policy  with  takings  implications. 

XI.  Executive  Order  12988  Ovil  Justice 
Reform 

The  Agency  has  reviewed  Executive 
Order  12988,  Civil  Justice  Reform,  and 
determined  that  this  rulemaking  will 
not  unduly  burden  the  Federal  court 
system.  The  regulation  has  been  written 
so  as  to  provide  a  clear  legal  standard 
for  affected  conduct,  and  has  been 
reviewed  carefully  to  eliminate  drafting 
errors  and  aml^igmties. 

Listof  Subiects 

30  CFR  Parts  26  and  29 

Mine  safety  and  health. 

30  CFR  Parts  57  and  75 

Mine  safety  and  health,  Undergroimd 
mining. 

Dated:  August  3, 1999. 
Marvin  W.  Nichols,  Jr., 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

Accordingly,  under  the  authority  of 
30  U.S.C.  957  and  961  and  for  the 
reasons  set  out  in  the  preamble,  30  CFR, 
chapter  I,  is  amended  as  follows: 

PART  26— LIGHTING  EQUIPMENT  FOR 
ILLUMINATING  UNDERGROUND 
WORKINGS 

1.  Part  26  is  removed. 

PART  29-PORTABLE  COAL  DUST/ 
ROCK  DUST  ANALYZERS,  AND 
CONTINUOUS  DUTY,  WARNING 
UGHT,  PORTABLE  METHANE 
DETECTORS  FOR  USE  IN  COAL 
MINES 

2.  Part  29  is  removed. 

PART  57— SAFETY  AND  HEALTH 
STANDARDS-UNDERGROUND 
METAL  AND  NONMETAL  MINES 

3.  The  authority  citation  for  part  57 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 
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I.  Section  57.22303  is  revised  to  read 
ai  follows: 

§  S  7.22303    Approved  equipment  (l-C 
n^iies). 

3nly  electrical  equipment  that  is 
ap  proved  by  MSHA  under  the 

licable  requirements  of  30  CFR  parts 
through  28  or  approved  under  30 
part  29  contained  in  the  30  CFR, 
1-199,  edition,  revised  as  of  July 
999,  shall  be  used  undergroimd, 
ept  for  submersible  sump  piunps. 

f RT  75— MANDATORY  SAFETY 
FANDARDS— UNDERGROUND  COAL 
IINES 

).  The  authority  citation  for  part  75 
ce  itinues  to  read  as  follows: 

i  Luthority:  30  U.S.C.  811. 

).  Section  75.506  is  amended  by 
re  ^  ising  paragraph  (d)  to  read  as 
fc  ijlows: 

.506    Electric  face  equipment^ 
luirements  for  permisaibllity. 


[d)  The  following  equipment  will  be 

ssible  electricjace  equipment  only 

is  approved  under  the  appropriate 

of  this  chapter,  or  former  Bureau 

[ines'  approval  schedules,  and  if  it 

permissible  condition: 

1)  Multiple-Shot  Blasting  Units,  part 
bpart  D; 

l2)  Electric  Cap  Lamps,  part  19; 

{3)  Electric  Mine  Lamps  Other  than 
idard  Cap  Lamps,  part  20; 

:)  Flame  Safety  Lamps; 

|5)  Portable  Methane  Detectors,  part 

{6)  Telephone  and  Signaling  Devices, 
23; 

7)  Single-Shot  Blasting  Units; 

B)  Lighting  Equipment  for 
II  miinating  Underground  Workings; 

)  Methane-Monitoring  Systems,  part 
2tiand 

10)  Continuous  IDuty,  Warning  Light, 
Pppable  Methane  Detectors,  30  CFR  part 
29  contained  in  the  30  CFR,  parts  1-199, 
eaition,  revised  as  of  July  1, 1999. 

[FR  Doc.  9&-20408  Filed  8-9-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30  CFR  Parts  70, 71,  and  90 
mN1219-AA9e 

Improving  and  Eliminating 
Regulations;  Calibration  and 
Maintenance  Procedures  for  Coal  Mine 
Respirable  Dust  Samplers 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Final  jule;  technical 
amendment. 

summary:  We  (MSHA)  have  revised  and 
updated  our  Informational  Report  No. 
1121  (IR  1121)  to  include  currently 
approved  sampling  equipment  and  to 
permit  the  use  of  fast-response 
calibrators  having  a  volumetric  tube. 
The  updated  document  is  Informational 
Report  No.  1240  (IR  1240)  entitled, 
"Calibration  and  Maintenance 
Procedures  for  Coal  Mine  Respirable 
Dust  Samplers."  This  final  rule  updates 
the  existing  incorporation-by-reference 
of  IR  1121  in  MSHA's  coal  mine 
respirable  dust  standards  to  reference  IR 
1240. 

EFFECTIVE  DATE:  This  regulation  is 
effective  October  12, 1999.  The 
incorporation-by-reference  of  the 
publication  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  12.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  J.  Jones,  Acting  Director;  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA;  703-235-1910. 
SUPPLEMENTARY  INFORMATION: 

L  Regulatory  Background 

In  response  to  the  Administration's 
regulatory  reinvention  initiative,  we 
conducted  a  review  of  existing 
regulations  to  identify  obsolete, 
outdated,  redundant,  or  unnecessary 
provisions  that  could  be  removed  or 
revised  without  reducing  protection 
afforded  miners.  This  final  rule  is  part 
of  our  ongoing  plan  to  improve  our 
regulations.  It  updates  the 
incorporation-by-reference  of  IR  1121, 
with  the  most  recent  revision,  IR  1240. 
IR  1 240  allows  mine  operators  to  use 
advanced  technology  without  reducing 
protection  to  miners. 

On  September  3, 1998,  we  published 
a  proposed  rule  in  the  Federal  Register 
(63  FR  47123)  requesting  public 
comment  on  our  intention  to  update  the 
incorporation-by-reference  in  title  30  of 
the  Code  of  Federal  Regulations  (30 
CFR)  §§  70.204,  71.204,  and  90.204.  We 
allowed  60  days  for  public  comment 
and  received  no  comments,  no  requests 


for  an  extension  of  the  comment  period, 
and  no  requests  for  a  public  hearing. 
-  To  increase  awareness  of  this 
regulatory  action,  MSHA  will  mail  a 
copy  of  this  final  rule  to  all  operators 
and  miners'  representatives  and  will 
post  it  and  IR  1240  on  MSHA's  Website 
at  www.msha.gov. 

n.  Discussion  of  Final  Rule 

Ejdsting  coal  mining  regulations 
§§  70.204,  71.204,  and  90.204  require 
that  approved  respirable  dust  sampling 
devices  be  calibrated  in  accordance  with 
MSHA  Informational  Report  No.  1121 
(IR  1121)  "Standard  Calibration  and 
Maintenance  Procedures  for  Wet  Test 
Meters  and  Coal  Mine  Respirable  Dust 
Samplers  (Supersedes  IR  1073)."  These 
regulations  further  state  that 
amendments  to  IR  1121  ■.•.:!!  be 
annoimced  in  the  Federal  Register.  This 
final  rule  updates  the  incorporation-by- 
reference  of  IR  1121,  with  the  most 
recent  revision,  IR  1240,  which  is 
entitled  "Calibration  and  Maintenance 
Procediues  for  Coal  Mine  Respirable 
Dust  Samplers." 

IR  1240  addresses  improved 
technology  and  describes  the  standard 
procedures  that  MSHA  ciurently  uses 
for  calibration  of  approved  personal 
samplers  and  associated  equipment  and 
for  maintenance  of  this  equipment.  IR 
1240  continues  to  require  operators  to 
record  calibration  parameters  and 
results.  MSHA  encourages  mine 
operators  who  store  records 
electronically  to  provide  a  mechanism 
which  will  allow  the  continued  storage 
and  retrieved  of  records  in  the  year  2000 
and  thereafter. 

IR  1240  includes  the  calibration  and 
maintenance  procedures  for  the  newest 
approved  sampling  imit  for  collecting 
respirable  coal  mine  dust.  This 
sampling  unit  uses  constant  flow 
technology  and  a  power  source  which  is 
different  from  other  approved  sampling 
units.  The  constant  flow  technology 
peiinits  the  calibration  of  this  imit 
without  concern  for  flow  fluctuations. 
In  addition,  IR  1240  cautions  mine 
operators  and  other  interested  parties  to 
maintain  such  units  as  approved  so  as 
to  ensure  the  accurate  collection  of 
respirable  coal  mine  dust  samples.  IR 
1240  also  permits  the  use  of  fast- 
response  calibrators  for  calibrating  all 
approved  sampling  uinits.  It  takes  only 
1  to  2  minutes  per  unit  to  calibrate  a 
sampling  unit  using  this  newer 
technology,  as  opposed  to  30  minutes 
using  the  traditional  calibration  systems 
addressed  in  IR  1121. 

Copies  of  IR  1240  are  available  at 
MSHA,  Coal  Mine  Safety  and  Health, 
Room  816.  4015  Wilson  Boulevard. 
Arlington,  VA  22203;  at  each  MSHA 
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Coal  Mine  Safety  and  Health  district 
and  subdistrict  office;  and  on  MSHA's 
Home  Page  at  www.msha.gov. 

m.  Paperwork  Reduction  Act 

This  final  rule,  like  the  existing  rule, 
contains  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA  95).  MSHA 
submitted  the  proposed  information 
collection  request  to  OMB  for  its  review 
and  approval  under  §  3507(o)  of  PRA  95. 
OMB  reviewed  and  approved  the 
collection  of  information  under  OMB 
Control  Number  1219-0128.  This 
section  contains  a  description  of  the 
information  collection  requirement,  the 
respondent  categories,  and  the  annual 
information  collection  burden. 

Description 

Final  30  CFR  70.204.  71.204.  and 
90.204  require  that  approved  respirable 
dust  sampling  devices  be  calibrated  in 
accordance  with  IR  1240  "Calibration 
and  Maintenance  Procedures  for  Coal 
Mine  Respirable  Dust  Samplers." 
Calibration  of  sampling  imits  requires 
data  to  be  recorded  as  part  of  the 
calibration  procedure.  Most  mines  that 
calibrate  their  own  piunps  now  use 
instantaneous  flow  meters  for  this 
purpose:  and  almost  all  but  the  largest 
underground  mines  send  their  pumps 
out  to  be  calibrated,  rather  than 
calibrating  them  themselves. 


Respondents 

The  respondents  are  mine  operators. 
We  estimate  that  this  information 
collection  requirement  affects  about  900 
coal  mines  and  that  these  mines 
calibrate  about  1,850  pxunps  per  year. 
Further,  MSHA  estimates  that  897  of 
these  mines  calibrate  1814  pumps  with 
a  fast  response  calibrator;  that  three 
mines  calibrate  36  pumps  using  the 
bubble  tube  method  of  pump 
calibration;  and  that  no  mines  use  the 
wet  test  meter  method  of  pump 
calibration. 

Information  Collection  Burden 

The  recording  of  calibration  data  is 
considered  an  information  collection 
burden  under  PRA  95.  MSHA  estimates 
that  it  takes  about  30  ininutes<(0.5  hour) 
to  calibrate  a  pump  using  the  bubble 
tube  method,  including  recording 
calibration-related  information  and 
marking  the  pump  flowmeter,  and  that 
it  takes  about  3  minutes  (0.05  hour)  to 
calibrate  each  pump  with  a  fast- 
response  calibrator  and  mark  the  pump 
flowmeter.  The  average  time  for  pump 
calibration  is  0.059  hour.  The  mine's 
technical  staff  usually  does  the  piunp 
calibration,  if  it's  done  at  the  mine,  at 
a  cost  of  about  $42  per  hour. 

The  total  estimated  annual 
information  collection  burden  for  pump 
calibration  and  marking  the  pump 
flowmeter  is  about  109  hours  with  an 
associated  cost  of  about  $4,580. 


We  estimate  that  most  n^e  operators 
incurred  the  capital  and  start-up  costs 
associated  with  pump  calibration  prior 
to  October  1, 1995.  Fast-response 
calibrators  cost  about  $900  and  have  a 
useful  life  of  about  10  years.  The 
annualization  factor  for  an  equipment 
life  of  10  years  is  0.142.  The  annualized 
cost  for  calibrators,  therefore,  is  about 
$128  per  calibrator.  For  the  piupose  of 
this  analysis,  we  estimate  that  about  five 
new  mines  per  year  would  purchase  a 
fast-response  calibrator  resulting  in  a 
total  annualized  capital  cost  of  about 
$640. 

We  estimate  that  about  2010  mines, 
send  about  2040  pumps  per  year  to  an 
outside  contractor  for  calibration  and  . 
maintenance.  This  service  includes 
piunp  calibration  and  marking  the 
flowmeter;  certification  of  pump 
calibration;  cleaning  and  checking 
piunp  function;  replacing  worn  or 
damaged  parts;  and  shipping  and 
handling.  MSHA  estimates  that  the 
average  cost  for  this  service  is  about 
$100  per  pump.  Fast-response 
calibrators  also  require  routine 
calibration  and  maintenance  each  year 
at  a  cost  of  about  $100.  The  cost  for 
calibration  and  maintenance  of  2040 
pumps  and  five  calibrators,  therefore,  is 
$204,500. 

The  following  chart  sununarizes 
MSHA's  estimates  for  compliance  with 
PRA  95. 


Provision 

Number  of 
respondents 

Number  of 
responses 

Number  of  re- 
sponses per 
respondent 
(average) 

Hours  per  re- 
sponse 
(average) 

Total  trours 

Calibration  records 

900 

1849 

2 

0.059 

109 

Annual  Cost  of  calibration  for  2040  punnps  ©  $100  ea. 

Annual  cost  of 
calibration  for  5 
fast-response  cali- 
brators @  $100 
ea. 

Annual  cost  of  5 
new  mines  acquir- 
ing fast-response 
calibrators  9 
$128  ea. 
annualized 

Total  annual  cost 

$204,000  

$500 

SfiAO 

S20<>1d0 

" 

The  burden  hours  and  costs  associated 
with  pump  calibratioin  emd  marking  the 
flowmeter  do  not  represent  any  license 
for  the  mining  industry  because  MSHA 
regulations  currently  require  operators 
to  perform  these  activities. 

IV.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  regulations.  We  estimate 
that  the  cost  impact  of  the  final  rule  is 
the  same  as  under  the  existing  rule.  The 
primary  benefit  of  the  final  rule  is  that 
it  provides  mine  operators  alternatives 
in  maintaining  and  calibrating  dust 


sampling  luiits.  It  takes  only  1  to  2 
minutes  per  unit  to  calibrate  a  sampling 
unit  using  this  newer  technology,  as 
opposed  to  30  minutes  using  the 
traditional  calibration  systems 
addressed  in  IR  1121.  MSHA  has 
determined  that  this  final  rule  does  not 
meet  the  criteria  for  a  significant 
regulatory  action  and,  therefore,  has  not 
prepared  a  separate  analysis  of  costs  and 
benefits.  The  analysis  contained  in  this 
preamble  meets  MSHA's  responsibilities 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 


V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  regulatory  agencies  to  consider 
a  rule's  impact  on  small  entities.  Under 
the  RFA,  MSHA  must  use  the  Small 
Business  Administration  (SBA) 
definition  for  a  small  mine  of  500  or 
fewer  employees  or,  after  consultation 
with  the  SBA  Office  of  Advocacy, 
establish  an  alternative  definition  for 
the  mining  industry  by  publishing  that 
definition  in  the  Federal  Register  for 
notice  and  conunent.  Although  MSHA 
traditionally  has  considered  small 
mines  to  be  those  with  fewer  than  20 
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ployees,  MSHA  has  analyzed  the 
pact  of  the  final  rule  on  mines  with 

or  fewer  employees  for  the  purposes 
theRFA. 

!( tgulatory  Flexibility  Certification 

La  accordance  with  §  605  of  the  RFA. 
HA  certifies  that  this  final  rule  will 
K  it  have  a  significant  economic  impact 
oil  1  a  substantial  number  of  small 
entities.  No  small  governmental 
jiiirisdictions  or  nonprofit  organizations 
a^  affected. 

I  [Under  the  Small  Business  Regulatory 
Mfbrcement  Fairness  Act  (SBREFA) 
amendments  to  the  RFA,  we  must 
include  in  the  final  rule  a  factual  basis 
fpf  this  certification.  We  also  must 
p|i^blish  the  regulatory  flexibility 
aeirtification  in  the  Federid  Register, 
a^bng  with  its  factual  basis.  We  believe 
tbjat  this  analysis  provides  a  reasonable 
b^is  for  the  certification  in  this  case. 

We  have  provided  a  copy  of  this  final 
r  jle  and  regulatory  flexibility 
certification  statement  to  the  SEA  OfGice 
of]  Advocacy.  In  addition,  we  will  mail 
opy  of  the  final  rule,  including  the 
ble  and  regulatory  flexibility 
cation  statement,  to  all  affected 
les  and  miners'  representatives. 

ictual  Basis  for  Certification 

e  used  a  qualitative  approach  in 
icluding  that  the  final  rule  would  not 
ve  a  significant  economic  impact  on 
ubstantial  number  of  small  entities, 
is  final  rule  updates  the  regulations 
t^i  incorporate  by  reference  the  latest 
revision  of  an  MSHA  informational 
r  ^ort  describing  the  calibration  and 
maintenance  procediu«s  for  coal  mine 
r)$pirable  dust  sampling  imits.  The 
bejuefit  of  updating  provisions  is  that 
>HA  regulations  would  be  dearer  and 
lect  advances  in  technology.  This 
al  rule  will  have  no  economic  impact 
the  mining  industry.  The  cost  impact 
mines  employing  fewer  than  20 
ers  or  those  employing  500  or  fewer 
lers  will  be  the  same  as  imder  the 
sting  rule. 

,  Unfunded  Mandates  Reform  Act 

I  JFor  purposes  of  the  Unfunded 
Nundates  Reform  Act  of  1995,  as  well 
a^j Executive  Order  12875,  this  final  rule 
does  not  include  any  Federal  mandate 
tmtt  may  result  in  increased 
expenditures  by  State,  local,  and  tribal 
governments,  or  by  the  private  sector. 

I.  Executive  Order  13045 

accordance  with  Executive  Order 
5,  Protection  of  Children  fi-om 
vironmental  Health  Risks  and  Safety 
;ks,  MSHA  has  evaluated  the 
eiivironmental  health  and  safety  risks  of 
tke  final  rule  on  children.  The  Agency 


has  determined  that  the  final  rule  would 
have  no  effect  on  children. 

Vm.  ExecutiTe  Order  13084 
Consultation  and  Coordination  With 
Indian  Trttial  Govemmrats 

The  Agency  has  reviewed  this  final 
rule  in  accordance  with  Executive  Order 
13084,  and  certifies  that  the  final  rule 
does  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
governments. 

EL  Executive  Order  12612    Federalism 

Executive  Order  12612,  regarding 
federalism,  requires  that  agencies,  to  the 
extent  possible,  refrain  from  liiniting 
state  policy  options,  considt  with  states 
prior  to  taking  any  actions  which  would 
restrict  state  policy  options,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
Since  this  rule  does  not  limit  state 
policy  options,  it  complies  with  the 
principles  of  federalism  and  with 
Executive  Order  12612. 

X.  Executive  Order  12630    Government 
Actions  and  Interference  With  . 
Conslitationally  Protected  Property 
Rights 

This  rule  is  not  subject  to  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  because  it 
does  not  involve  implementation  of  a 
policy  with  takings  implications. 

XI.  Executive  Order  12988    Civil 
Justice  R^rm 

'  The  Agency  has  reviewed  Executive 
Order  12988,  Qvil  Justice  Reform,  and 
determined  that  this  rulemaking  will 
not  unduly  burden  the  Federal  court 
system.  The  regulation  has  been  written 
so  as  to  provide  a  clear  legal  standard 
for  affected  conduct,  and  has  been 
reviewed  carefully  to  eliminate  drafting 
errors  and  ambiguities. 

Xn.  National  Environmental  Policy  Act 

The  National  Environmental  Policy 
Act  (NEPA)  of  1969  (42  U.S.C.  4321  et. 
seq.)  requires  each  Federal  agency  to 
consider  the  environmental  effects  of 
final  actions  and  to  prepare  an 
Environmental  Impact  Statement  on 
major  actions  significandy  affecting  the 
quality  of  the  human  environment.  We 
have  reviewed  the  final  standards  in 
accordance  with  the  requirements  of 
NEPA,  the  regulations  of  the  Council  on 
Environmental  Policy  (40  CFR  1500), 
and  the  NEPA  procedures  of  the 
Department  of  Labor  (29  CFR  11).  As  a 
result  of  this  review,  MSHA  has 
determined  that  this  final  rule  will  have 
no  environmental  impact. 


List  of  Subjects  in  30  CFR  Parts  70,  71, 
and  90 

Coal  mines,  Incorporation  by 
reference.  Mine  safety  and  heidth. 
Scientific  equipment. 

Dated:  August  3, 1999. 

Marvin  W.  Nichols,  Jr., 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

Accordingly,  under  the  authority  of 
30  U.S.C.  811  and  for  the  reasons  set  out 
in  the  preamble,  MSHA  is  amending 
chapter  I,  title  30  of  the  Code  of  Federal 
Regulations,  as  follows. 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Authoritjr:  30  U.S.C.  811.  813(hj,  957. 

2.  The  authority  citation  for  subpart  C 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 813(h),  and  957. 

3.  Section  70.204  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read  as 
follows: 

§  70.204    Approved  sampling  devices; 
maintenance  and  calibration. 

(a)  Approved  sampling  devices  shall 
be  maintained  as  approved  under  part 
74  (Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  chapter  and  calibrated  in 
accordance  with  MSHA  Informational 
Report  IR  1240  (1996)  "Calibration  and 
Maintenance  Procedures  for  Coal  Mine 
Respirable  Dust  Samplers  (supersedes 
IR  1121)"  by  a  person  certified  in 
accordance  widi  §  70.203  (Certified 
person;  maintenance  and  calibration). 
***** 

(e)  MSHA  Informational  Report  IR 
1240  (1996)  referenced  in  paragraph  (a) 
of  this  section  is  incorporated-by- 
reference.  This  incorporation-by- 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  ntay  be  inspected  or  obtained  at 
MSHA,  Coal  Mine  Safety  and  Health, 
4015  Wilson  Boulevard,  Room  816, 
Arlington,  VA  22203  and  at  each  MSHA 
Coal  Mine  Safety  and  Health  district 
and  subdistrict  office.  Copies  may  be 
inspected  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Stiwt  NW., 
Suite  700,  Washington,  DC. 

PART  71— [AMENDED] 

4.  The  authority  citation  for  part  71  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  811.  951,  and  957. 

5.  The  authority  citation  for  subpart  C 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811.  951. 957. 
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6.  Section  71.204  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read  as 
follows: 

171.204    Approved  sampling  devtcM; 
malnlanance  and  calibration. 

(a)  Approved  sampling  devices  shall 
be  maintained  as  approved  imder  part 
74  (Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  chapter  and  calibrated  in 
accordance  with  MSHA  Informational 
Report  IR  1240  (1996)  "Calibration  and 
Maintenance  Procedures  for  Coal  Mine 
Respirable  Dust  Samplers  (sup«sedes 
IR  1121)"  by  a  person  certified  in 
accordance  with  §  71.203  (Certified 
person;  maintenance  and  calibration). 
***** 

(e)  MSHA  Informational  Report  IR 
1240  (1996)  referenced  in  paragraph  (a) 
of  this  section  is  incorporated-by- 
reference.  This  incorporation-by- 
reference  was  ^proved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
Copies  may  be  inspected  or  obtained  at 
MSHA,  Coal  Mine  Safety  and  Health, 
4015  Wibon  Boulevard,  Room  816. 
Arlington,  VA  22203  and  at  each  MSHA 
Coal  Mine  Safety  and  Health  district 
and  subdistrict  office.  Copies  may  be 
inspected  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
Suite  700,  Washington,  DC. 

PART  90— [AMENDED] 

7.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authoritjr:  30  U.S.C.  811.  813(h). 

8.  The  authority  citation  for  subpart  C 
is  revised  to  read  as  follows: 

AuHiority:  30  U.S.C.  811.  813(h),  957. 

9.  Section  90.204  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read  as 
follows: 

190.204    Approved  MmpNng  device*; 
maintenance  and  calibration. 

(a)  Approved  sampling  devices  shall 
be  maintained  as  approved  under  part 
74  (Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  chapter  and  calibrated  in 
accordance  with  MSHA  Informational 
Report  m  1240  (1996)  "Calibration  and 
Maintenance  Procedures  for  Coal  Mine 
Respirable  Dust  Samplers  "(supersedes 
IR  1121)"  by  a  person  certified  in 
accordance  with  §  90.203  (Certified 
person;  maintenance  and  calibration). 
***** 

(e)  MSHA  Informational  Report  IR 
1240  (1996)referenced  in  paragraph  (a) 
of  this  section  is  incorporated-by- 
reference.  This  incorporation-by- 
reference  was  approved  by  the  Director 
of  the  Federal  Roister  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 


Copies  may  be  inspected  or  obtained  at 
MSHA,  Coal  Mine  Safety  and  Health, 
4015  Wilson  Boulevard,  Room  816, 
Arlington,  VA  22203  and  at  each  MSHA 
Coal  Mine  Safety  and  Health  district 
and  subdistrict  office.  Copies  may  be 
inspected  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
Suite  700,  Washington,  DC. 

[PR  Doc.  99-20409  Filed  8-9-99;  8:45  am] 

BUJNG  CODE  4610-43-P 


DEPARTMENT  OF  LABOR 

Mifw  Safaly  and  HMltti  Administration 

30  CFR  Part  75 
RIN 1219-AAM 

jwiprovinj  and  Ewwiinailnj 
RaguMkMw;  Approvd  Books  and 
Rscofds 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  We  (MSHA)  are  revising  our 
regulations  to  remove  certain 
r^ulations  on  Approved  Books  and 
Records  firom  the  Code  of  Federal 
Regulations.  Forms  required  by  these 
regulations  are  obsolete  and  some 
requirements  are  redundant.  In 
addition,  we  are  revising  regxilations 
concerning  the  records  of  the  testing, 
examination,  and  maintenance  of  circuit 
breakers  to  clarify  that  secure  electronic 
records  may  be  used  and  that  records 
must  be  retained  for  one  year. 

EFFECTIVE  DATE:  This  regulation  is 
effective  October  12, 1999. 

FOR  FURTHER  MFORMATION  CONTACT: 
Carol  J.  Jones,  Acting  Director,  Office  of 
Standards,  Regulations,  and  Variances: 
703-235-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Rulemaking  Background 

In  response  to  the  Administration's 
regidatory  reinvention  initiative,  MSHA 
conducted  a  review  of  its  existing 
regulations  to  identify  obsolete, 
outdated,  redundant,  or  unnecessary 
provisions  that  could  be  removed  or 
revised  without  reducing  protection 
afforded  miners.  On  September  3. 1998, 
MSHA  published  a  proposed  rule  in  the 
Federal  Register  (63  FR  47122) 
requesting  public  comment  on  its 
intention  to  remove  part  75,  subpart  S, 
Approved  Books  and  Records,  and 
revising  30  CFR  75.80O-4  concerning 
the  records  of  the  testing,  examination, 
and  maintenance  of  circuit  breakers  to 
clarify  that  secure  electronic  records 


may  be  used  and  that  the  records  shall 
be  retained  for  one  year.  The  Agency 
allowed  60  days  for  public  comment 
and  received  no  comments,  no  requests 
for  an  extension  of  the  comment  period, 
and  no  requests  for  a  public  hearing. 
ConsequenUy,  the  final  rule  is 
unchanged  from  the  proposal.  This  final 
rule  will  streamline  30  CFR  part  75  by 
improving  consistency  and  clarity  in 
MSHA  requirements  for  approved  books 
and  records  for  underground  coal  mines 
without  reducing  protection  to  miners. 

n.  Discussion  of  Final  Rule 

Existing  MSHA  standards  in  30  CFR 
75,  subpart  S,  Approved  Books  and 
Records,  contain  recordkeeping 
requirements  for  certain  tests  and 
examinations  conducted  in 
underground  mines.  Subpart  S  specifies 
approved  books  for  recording  test 
results,  as  well  as  the  manner  in  which 
the  books  are  to  be  maintained. 

Existing  30  CFR  75.1800(b)  specifies 
approved  forms  on  which  mine 
operators  are  to  record  results  for 
provisions  in  30  CFR  75.1801  through 
75.1808.  Of  these,  however,  only  30  CFR 
75.1806  and  75.1808  remain  in  30  CFR 
75.  subpart  S.  In  addition,  all  the  forms 
listed  are  obsolete  and  are  no  longer  in 
use.  

Existing  30  CFR  75.1800(c)  allows 
mine  operators  to  use  record  books  kept 
to  comply  with  State  requirements,  in 
lieu  of  the  books  required  in  30  CFR  75, 
subpart  S,  if  the  MSHA  district  manager 
determines  that  those  books  provide  tiie 
information  specified  in  any  record 
book  required  by  the  MSHA  regulation. 

The  only  records  specified  in  30  CFR 
75,  subpart  S,  are  those  in  30  CFR 
75.1806  which  require  that  the  results  of 
monthly  examinations  of  high  voltage 
circuit  breakers,  required  by  30  CFR 
75.800-3  and  75.800-4,  be  recorded  in 
a  book  entiUed  "Monthly  Examinations 
of  Surface  High  Voltage  Circuit 
Breakers",  Form  6-1293.  This  form  is  no 
longer  in  use  and  MSHA  no  longer 
approves  record  books. 

Existing  30  CFR  75.1808  requires  that 
all  approved  books  and  records 
maintained  under  the  provisions  of  30 
CFR  75.1801  through  75.1807  be  stored 
in  a  fireproof  repository  on  the  surface 
of  the  mine,  in  a  location  chosen  by  the 
mine  operator,  and  be  made  available  to 
interested  persons.  This  provision  now 
applies  only  to  30  CFR  75.1806.  To  be 
consistent  with  other  MSHA 
recordkeeping  requirements,  and  to 
accommodate  the  electronic  storage  of 
data,  we  are  deleting  this  requirement. 

The  rule  recognizes  the  increasing  use 
of  electronic  storage  and  retrieval  of 
information  and  revises  30  CFR  75.800- 
4  to  accommodate  this  technology. 
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1  n  addition,  we  have  revised  30  CFR 
7;  ,800— 4  to  clarify  that  the  records  must 
br  retained  for  one  year.  We  consider 
til  i  s  additional  requirement  to  be  a  non- 
si  1  istantive  clarification  of  the  existing 
stiadard  because  mine  operators 
al  r  sady  are  required  to  make  these 
records  available  to  an  authorized 
representative  of  the  Secretary,  which 
in  iplies  that  they  be  retained. 

n  [  Executive  Order  12866  and 
Ri !  {ulatory  Flexibility  Act 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
ai  A  benefits  of  regulations.  We  have 
deiermined  that  this  final  rule  does  not 
t  the  criteria  for  a  significant 
latory  action  and,  therefore,  have 
n(|>i  prepared  a  separate  analysis  of  costs 
ajid  benefits.  The  Regulatory  Flexibility 
A  ^  (RFA)  requires  regulatory  agencies 
to  Consider  a  rule's  impact  on  small 
ei  titles.  The  analysis  contained  in  this 
pi  gamble  meets  oxu  responsibilities 
er  Executive  Order  12866  and  the 
latory  Flexibility  Act. 

latory  Flexibility  Certification 

1  accordance  with  §  605  of  the  RFA, 
..  JHA  certifies  that  this  final  rule  will 
no|  have  a  significant  economic  impact 
oo  a  substantial  number  of  small 
ei^tities.  No  small  governmental 
isdiction  or  nonprofit  organizations 
I  affected.  Under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
pREFA)  amendments  to  the  RFA,  we 
|st  include  in  the  final  rule  a  factual 
lis  for  this  certification.  We  also  must 
)lish  the  regulatory  flexibility 
ification  in  the  Federal  Register, 
ig  with  its  factual  basis. 

Fi  r  Ttual  Basis  for  Certification 

Based  on  the  fact  that  there  is  no 
SI  DStantive  change  in  the  recordkeeping 
requirements,  we  have  determined  Uiat 
tl^are  would  be  no  impact  on  small 
businesses.  No  small  governmental 
ju  nsdictions  or  nonprofit  organizations 
am  affected.  We  believe  that  this 
a4*lysis  provides  a  reasonable  basis  for 
ttid  certification  in  this  case. 

I  We  have  provided  a  cop^  of  this  final 
n  ie  and  regulatory  flexibility 
a  ^fication  statement  to  the  SBA  Office 
advocacy.  In  addition,  we  will  mail 
ipy  of  the  final  rule,  including  the 
gamble  and  regulatory  flexibility 
ification  statement,  to  all  affected 
les  and  miners'  representatives. 

D  I  Paperwork  Redaction  Act 

Jo  new  or  additional  paperwork 
biltrdens  are  included  in  this 
ai  [lendment.  Test  records  are  required  in 
e^jsting  30  CFR  75.800-3  and  75.800-4 
aAi  1  are  approved  under  OMB  control 


number  1219-0067.  The  Paperwork 
Reduction  Act  of  1995  (PRA  95), 
however,  requires  that  regulations 
specify  a  time  period  for  the  retention 
of  records.  Existing  30  CFR  75.800-3 
and  75.800-4  do  not  specify  a  retention 
period  for  maintaining  these  required 
test  records.  We  are  requiring, 
consistent  with  other  MSHA 
recordkeeping  requirements,  that  these 
records  be  kept  for  at  least  one  year. 

V.  Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  Executive  Order  12875,  this  final  rule 
does  not  include  any  Federal  mandate 
and,  therefore,  results  in  no  increased 
expenditures  by  State,  local,  and  tribal 
governments,  or  by  the  private  sector. 

VI.  Executive  Order  13045 

In  accordance  with  Executive  Order 
13045,  Protection  of  Children  firom 
Environmental  Health  Risks  and  Safety 
Risks,  we  have  evaluated  the 
enviroiunental  health  and  safety  risks  of 
the  final  rule  on  children.  We  have 
determined  that  the  final  rule  would 
have  no  effects  on  children. 

Vn.  Executive  Order  13084 
Consultation  and  Coordination  With 
Indian  Tribal  Governments 

The  Agency  has  reviewed  this  final 
rule  in  accordance  with  Executive  Order 
13084,  and  certifies  that  the  final  rule 
does  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
govenunents. 

Vm.  Executive  Order  12612  Federalism 

Executive  Order  12612,  regarding 
federalism,  requires  that  agencies,  to  the 
extent  possible,  refrain  from  limiting 
state  policy  options,  consult  with  states 
prior  to  taking  any  actions  which  would 
restrict  state  policy  options,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
Since  this  rule  does  not  limit  state 
policy  options,  it  complies  with  the 
principles  of  federalism  and  with 
Executive  Order  12612. 

IX.  Executive  Order  12630  Government 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights 

This  rule  is  not  subject  to  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  because  it 
does  not  involve  implementation  of  a 
policy  with  takings  implications. 


X.  Executive  Order  12988  Civil  Justice 
Reform 

The  Agency  has  reviewed  Executive 
Order  12988,  Civil  Justice  Reform,  and 
determined  that  this  rulemaking  will 
not  unduly  burden  the  Federal  court 
system.  The  regulation  has  been  written 
so  as  to  provide  a  clear  legal  standard 
for  affected  conduct,  and  has  been 
reviewed  carefully  to  eliminate  drafting 
errors  and  ambiguities. 

List  of  Subjects  in  30  CFR  Part  75 

Mine  safety  and  health.  Reporting  and 
recordkeeping  requirements. 
Underground  coal  mines. . 

Dated:  August  3. 1999. 

Marvin  W.  Nichols,  Jr., 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

For  the  reasons  discussed  in  the 
preamble,  MSHA  proposes  to  amend 
part  75,  subchapter  O.  chapter  I,  title  30 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  75— MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MINES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 

2.  Section  75.800-4  is  revised  to  read 
as  follows: 

§75.800-4    Testing,  examinatton,  and 
maintenance  of  circuit  tKeaicers;  record. 

(a)  Recordkeeping.  The  operator  shall 
make  a  record  of  each  test,  examination, 
repair,  or  adjustment  of  all  circuit 
breakers  protecting  high-voltage  circuits 
which  enter  any  underground  area  of 
the  mine. 

(b)  Record  security.  These  records 
shall  be  made  in  a  seciu-e  book  that  is 
not  susceptible  to  alteration  or 
electronically  in  a  computer  system  so 
as  to  be  secure  and  not  susceptible  to 
alteration. 

(c)  Retention  and  access.  These 
records  shall  be  retained  at  a  surface 
location  at  the  mine  for  at  least  one  year 
and  shall  be  made  available  to 
authorized  representatives  of  the 
Secretary,  the  representative  of  miners, 
and  other  interested  persons. 

Subpart  S— [Removed] 

3.  Part  75  subpart  S — Approved  Books 
and  Records,  consisting  of  §§  75.1800, 
75.1806,  and  75.1808,  is  removed  and 
reserved. 

(FR  Doc.  99-20410  Filed  8-9-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  206 

RIN  lOIO-ACOO 

Revision  of  Valuation  Regulations 
Governing  Oil  and  Gas  Transportation 
and  Processing  Allowances,  and  Coal 
Washing  and  Transportation 
Allowances 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  final  regidations 
concerning  oil  and  gas  and  coal 
alluwances  uii  Federdl  and  Indian  leases 
which  were  published  in  the  Federal 
Register  on  Monday,  February  12, 1996, 
(61  FR  5447). 

DATES:  Effective  on  March  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and  ' 
Procedures  Staff,  Royalty  Management 
Program,  Minerals  Management  Service, 
telephone  (303)  231-3432.  fax  (303) 
231-3194.  e-Mail 
David_Guzy@smtp.mms.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Minerals  Management  Service 
(MMS)  is  making  corrections  to  a  final 
rule  published  in  the  Federal  Register 
on  February  12, 1996  (61  FR  5447).  This 
final  rule,  effective  March  1, 1996, 
amended  30  CFR  part  206-PRODUCT 
VALUATION  regulations  for  oil  and  gas 
transportation  and  processing 
allowances  for  production  from  Federal 
leases.  It  also  amended  the  regulations 
for  coal  washing  and  transportation 
allowances  for  production  from  Federal 
leases.  The  final  rule  did  not  change  the 
existing  regulations  applicable  to  Indian 
leases. 

Need  for  Correction 

As  published,  the  final  regulations  in 
30  CFR  part  206  contain  errors  which 
may  prove  to  be  misleading  and  need  to 
be  clarified. 

List  of  Subiects  in  30  CFR  Part  206 

Coal,  Continental  Shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Accordingly.  30  CFR  part  206  is 
corrected  by  making  the  following 
correcting  amendments: 


PART  206— PRODUCT  VALUATION 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq..  396a  et  seq.,  2101  et  seq.;  30 
U.S.C.  181  et  seq.,  351  et  seq.,  1001  et  seq., 
1701  etseq.;  31  U.S.C.  9701.;  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 

Sul)part  B— Indian  Oil 

§206.51  Definitions    [Corrected] 

2.  In  §  206.51,  definition  of  gross 
proceeds,  remove  the  word 
"terminating"  in  the  third  sentence  and 
add,  in  its  place,  the  word 
"terminaling." 

3.  In  §  206.51,  definition  of  tar  sands, 
remove  the  word  "either,"  the  comma 
after  the  word  "temperature,"  and  the 
phrase  "or  contains  quarrying."  End  the 
sentence  with  a  period. 

§206.53    [Corrected] 

4.  In  §  206.53(c),  remove  the  word 
"proved"  in  the  second  sentence  and 
add,  in  its  place,  the  word  "approved." 

Subpart  D    Federal  Gas 

§206.151    [Corrected] 

5.  In  §  206.151,  definition  of  gross 
proceeds,  remove  the  next-to-last  word 
in  the  first  sentence,  "oil,"  and  add,  in 
its  place,  the  words  "gas,  residue  gas, 
and  gas  plant  products."  Also,  remove 
the  third  sentence. 

§206.156    [Corrected] 

6.  In  §  206.156(d),  remove  the  word 
"oil"  in  the  last  sentence,  and  add,  in 
its  place,  the  words  "unprocessed  gas, 
residue  gas,  and  gas  plant  products." 

§206.158    [CorrK:ted] 

7.  In  §  206.158(e),  remove  the  word 
"transportation"  in  the  second  sentence 
and  add,  in  its  place,  the  word 
"processing."  Also  remove  the  word 
"oil"  in  the  second  sentence  and  add,  in 
its  place,  the  words  "gas  plant 
products." 

8.  hi  §206.159  paragraph  (a)(l)(i), 
remove  the  word  "transportation"  in  the 
last  sentence  and  add,  in  its  place,  the 
word  "processing."  In  paragraph  (e)(2), 
remove  the  word  "transporting"  and 
add,  in  its  place,  the  word  "processing." 

9.  In  the  last  section  in  Subpart  D, 

§  206.106,  correct  the  section  niunber  to 
read  "206.160." 

Sut>part  E— Indian  Gas 

§206.172    [Corrected] 

10.  hi  §  206.172(h),  remove  both 
instances  of  the  words  "pursuant  to" 
and  add,  in  their  place,  the  word 
"under." 


§206.173    [Corrected] 

11.  In  §  206.173(a)(2),  remove  the 
word  "section"  immediately  before  the 
words  "of  this  part"  and  add,  in  its 
place,  "§206.52." 

§206.174    [Corrected] 

12.  hi  §  206.174(d)(2),  remove  the 
reference  "202.171(c)"  in  the  first 
sentence,  and  add,  in  its  place, 
"202.151(b)  and  (c)." 

§206.176    (Corrected] 

13.  In  §  206.176(c)(3),  remove  the  last 
sentence  and  add,  in  its  place,  the 
sentence  "Under  no  circumstances  will 
the  value  for  royalty  purposes  be 
reduced  to  zero." 

§206.177    [Corrected] 

14.  hi  §  206.177  paragraph  (b)(3)(u), 
first  sentence,  remove  the  letter  "(i)" 
after  the  word  "paragraph"  and  add,  in 
its  place,  the  words  "(b)(3)(i)  of  this 
section."  In  paragraph  (d)(1),  first 
sentence,  remove  the  word 
"processing,"  and  add,  in  its  place,  the 
word  "transportation^" 

Subpart  F-Federal  Coal 
§206^251    [Corrected] 

15.  hi  §  206.251,  definition  of  like- 
quahty  coal,  add  the  word  "that"  before 
the  word  "has." 

§206.258    [Corrected] 

16.  In  §  206.258(a).  remove  the  second 
sentence  and  add,  in  its  place,  the 
sentence  "Under  no  circumstances  will 
the  authorized  washing  allowance  and 
the  transportation  allowance  reduce  the 
value  for  royalty  purposes  to  zero." 

§206.259    [Corrected] 

17.  In  §  206.259(c)(2)(ii),  second 
sentence,  remove  the  word  "processing" 
and  add,  in  its  place,  the  word 
"washing." 

18.  In  §  206.261,  revise  paragraph  (b) 
to  read  as  follows: 


§206.261 
general. 


Transportation  allowances— 


(b)  Under  no  circumstances  will  the 
authorized  washing  allowance  and  the 
transportation  allowance  reduce  the 
value  for  royalty  purposes  to  zero. 


19.  In  §  206.262,  remove  reserved 
paragraph  (c)(2)(iv),  redesignate 
paragraph  (c)(2)(v)  as  paragraph 
(c)(2)(iv),  add  paragraphs  (d)(2)  and 


ai 


f  i  i  M.262    Determination  of  transportation 


3),  and  revise  paragraph  (e)(2).  The 
and  revised  text  reads  as  follows: 


(Ided 


2)  If  a  lessee  erroneously  reports  a 
jortation  allowance  whidi  results 
ill  ^  underpayment  of  royalties, 
ii  tierest  shall  be  paid  on  the  amount  of 
til  |t  underpayment. 

03)  Interest  required  to  be  paid  by  this 
section  shall  be  determined  in 
accordance  with  30  CFR  218.202. 

^)*  *   * 

(2)  The  lessee  must  submit  a  corrected 
Fo:  m  MMS-2014  to  reflect  actual  costs, 
to  E  ether  with  any  payments,  in 
ac  ( :ordance  with  instructions  provided 
bvMMS. 


{1^6.263    [Corrected] 

io.  In  §  206.263(b),  remove  the  words 
"])jirsuant  to"  and  add,  in  its  place,  the 
}f/[^d  "imder."  Also,  remove  the  word 
"id"  and  add.  in  its  place,  the  word 
"is." 

f  1 46.264    [Corrected] 

21.  In  §  206.264,  remove  the  first  word 
"14"  and  add,  in  its  place  the  word  "If." 

Si  ippart  J— Indian  Coal 

%i  ^.451    [Corractod] 

i2.  hi  §  206.451 ,  definition  of  like- 
quality  coal,  add  the  word  "that"  before 
Sword  "has." 
3.  hi  §  206.457,  revise  the  last 
tence  of  paragraph  (a)  to  read  as 
fo  [lows: 

f  i  16.457    Washing  allowances— general. 

(a)  *  *  *  Under  no  cinnmistances 
w|il  the  authorized  washing  allowance 
aa^A  the  transportation  allowance  reduce 
th  E  value  for  royalty  purposes  to  zero. 
***** 

24.  In  §  206.460  revise  paragraph  (b) 
to  read  as  follows: 

f  i  f6.460    Transportation  allowances— 
gf  iterai. 

*        *        •        *        * 

flb)  Under  no  circumstances  will  the 
authorized  washing  allowance  and  the 
trilisportation  allowance  reduce  the 
ve  lue  for  royalty  purposes  to  zero. 


.461    [Corrected] 

(5.  In  §  206.461(e)(1),  last  sentence, 
the  word  "entitled"  before  the  word 

» _ 

1.462    [Corrected] 

i6.  In  §  206.462  paragraph  (b),  remove 
the  word  "in"  and  add,  in  its  place,  the 


word  "is."  In  paragraph  (c),  remove  the 
section  number  "206.251"  and  add,  in 
its  place,  "206.451." 

1206.463    [Corrected] 

27.  In  §  206.463,  remove  the  first  word 
"In"  and  add,  in  its  place,  the  word  "If." 

§206.464    [Corrected] 

28.  In  §  206.464(a),  remove  the  section 
number  "206.465"  in  the  sentence  and 
add,  in  its  place,  "206.456." 

Dated:  August  3, 1999. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  99-20470  Filed  a-9-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

[CGD08-99-049] 

RiN2115-AE46 

Special  Local  Regulations;  Rising  Sun 
Regatta  Ohio  River  Mile  505.0-507.0, 
Rising  Sun,  IN 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Rising  Sun 
Inboard  Hydroplane  Races.  This  event 
will  be  held  on  September  11  &  12, 1999 
from  11  a.m.  imtil  6  p.m.  at  Rising  Sun, 
Indiana.  These  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  These  regulations  are 
effective  from  11  a.m.  until  6  p.m.  on 
September  11, 1999  and  from  11  a.m.  to 
6  p.m.  on  September  12,  1999. 
ADDRESSES:  Unless  otherwise  indicated, 
all  documents  referred  to  in  this 
regulation  are  available  for  review  at 
Marine  Safety  Office,  Louisville,  600 
Martin  Luther  King  Jr.  Place,  Room  360, 
Louisville.  KY  40202-2230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jeff  Johnson.  Chief,  Port 
Management  Department,  USCG  Marine 
Safety  Office,  Louisville,  KY  at  (502) 
582-5194,  ext.  39. 
SUPPLEMENTARY  INFORMATION: 

Drafting  information.  The  drafters  of 
this  regulation  are  Lieutenant  Jeff 
Johnson,  Project  Officer,  Chief,  Port 
Management  Department,  USCG  Marine 
Safety  Office,  Louisville,  KY,  and  LTJG 
Michele  Woodruff,  Project  Attorney, 
Eighth  Coast  Guard  District  Legal  Office. 


Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rule  making  for  these 
regulations  has  not  been  published,  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  frt>m  the 
date  of  publication.  Following  normal 
rule  making  procedures  would  be 
impracticable.  The  details  of  the  event 
were  not  finalized  in  sufficient  time  to 
publish  proposed  rules  in  advance  of 
the  event  or  to  provide  for  a  delayed 
effective  date. 

Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  a  series  of  high-speed 
hydroplane  boat  races.  The  event  is 
sponsored  by  Community  Heritage 
Promotions.  The  course  to  be  followed 
by  the  race  parLicipiiuU  wiii  ha  marked 
by  precisely  placed  marker  buoys,  mid- 
channel  on  the  Ohio  River,  between 
river  miles  505.0-507.0.  Commercial 
vessels  will  be  permitted  to  transit  the 
area  every  three  hours. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessn^nt  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procediu-es  of  DOT  is  unnecessary 
beacause  of  the  event's  short  duration. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  event's  short  diu^tion. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Aaacggment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2-1, 
paragraph  (34)(h)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
excluded  from  further  environmental 
documentation. 

List  of  Subfects  in  33  C3FR  PaH  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulaliuuis,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Antbority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T08-049  is 
added  to  read  as  follows: 

f100.35-T0S-O49    Ohio  River  at  Rising 
Sun,  Indiana. 

(a)  Regulated  Area:  Ohio  River  Mile 
505.0-507.0 

(b)  Special  Local  Regulations:  All 
persons  and  vessels  not  registered  with 
the  sponsors  as  participants  or  official 
patrol  vessels  are  considered  spectators. 
"Participants"  are  those  persons  and 
vessels  identified  by  the  sponsor  as 
taking  part  in  the  event.  The  "official 
patrol"  consists  of  any  Coast  Guard, 
public,  state  or  local  law  enforcement 
and  sponsor  provided  vessel  assigned  to 
patrol  the  event.  The  Coast  Guard 
"Patrol  Commander"  is  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  designated  by 
Commanding  Officer,  Coast  Guard 
Marine  Safety  Office  Louisville. 

(1)  No  vessel  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  and  signaled  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  immediate  stop.  Vessels 
shall  comply  with  all  directions  given: 
failure  to  do  so  may  result  in  a  citation. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  The  Patrol  Commander  may 
terminate  the  event  at  any  time  it  is 
deemed  necessary  for  the  protection  of 


life  and  property  and  can  be  reached  on 
VHF-FM  Channel  16  by  using  the  call 
sign  "PATCOM". 

(c)  Effective  Date:  This  section  will  be 
effective  from  11  a.m.  to  6  p.m.  on 
September  11, 1999  and  bom  11  a.m.  to 
6  p.m.  on  September  12, 1999. 

Dated:  July  26, 1999. 
Paul  J.  Piuta, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[PR  Doc.  99-20514  Filed  8-9-99;  8:45  am) 
BILLING  COOE  4S10-1S-M 


DEPARTMEKT  OF  TRANSPORTATION 

Coast  Guaitl 

33  CFR  Part  165 

[CGD01-99-118] 

RIN  2115-AA97 

SafMy  Zona:  The  Clinton  Blueflsh 
Faathfal  Fitavvorfcs  Diaplay,  Clinton 
HartxM- Clinton.  CT 

agency:  Coast  Guard,  DOT. 
ACTKM:  Temporary  final  rule. 

SUIMURY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  Clinton 
Bluefish  Festival  Fireworks  Display  to 
be  held  in  Clinton  Harbor,  Clinton,  CT., 
on  August  21, 1999.  This  safety  zone  is 
needed  to  protect  persons,  facilities, 
vessels  and  others  in  the  maritime 
community  from  the  safety  hazards 
associated  with  this  fireworks  display. 
Entry  into  this  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  August  21  and  22, 1999, 
from  9  p.m.  until  10:05  p.m. 
ADDRESSES:  Documents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Group  Long  Island  Sound,  120 
Woodward  Avenue,  New  Haven,  CT    . 
06512.  Normal  office  hours  are  between 
7:30  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  faxed  to  this  address.  The  fax 
number  is  (203)  468-4445.       " 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief  CD.  Stubblefield.  Office 

Supervisor  of  Port  Operations,  Captain 

of  the  Port,  Long  Island  Sound  at  (203) 

468-4444. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  good  cause 
exists  for  not  publishing  a  notice  of 
proposed  rulemaking  (NPRM)  and  for 
making  this  rule  effective  in  less  than  30 


days  after  Federal  Register  publication. 
The  sponsor  of  the  event  did  not 
provide  the  Coast  Guard  with  the  final 
details  for  the  event  in  sufficient  time  to 
publish  a  NPRM  or  a  final  rule  30  days 
in  advance.  The  delay  encountered  if 
normal  rulemaking  procedures  were 
followed  would  effectively  cancel  the 
event.  Cancellation  of  this  event  is 
contrary  to  the  public  interest  since  the 
fireworks  display  is  for  the  benefit  of  the 
public. 

Background  and  Purpose 

The  Clinton  Bluefish  Festival 
Committee  is  sponsoring  a  20  minute 
fireworks  display  in  Clinton  Harbor, 
Clinton,  Connecticut.  The  fireworks 
display  will  occur  on  August  21, 1999, 
bom  9:30  p.m.  until  9:50  p.m.  The 
safety  zone  covers  all  waters  of  Clinton 
Harbor  within  a  800  foot  radius  of  the 
fireworks  launching  site  which  will  be 
located  in  approximate  position 
41°  -  05'25"  N,  072°  -  31'25"  W  (NAD) 
1983.  This  zone  is  required  to  protect 
the  maritime  community  from  the 
dangers  associated  with  this  fireworks 
display.  Entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on-scene  representative. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  1286  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  safety  zone  involves  only  a  portion 
of  Clinton  Harbor  and  entry  into  this 
zone  will  be  restricted  fpr  only  65 
minutes  on  August  21, 1999.  Although 
this  regulation  prevents  traffic  from 
transiting  this  section  of  Clinton  Harbor, 
the  effect  of  this  regulation  will  not  be 
significant  for  several  reasons:  The 
duration  of  the  event  is  limited;  the 
event  is  at  a  late  hour;  all  vessel  traffic 
may  safely  pass  around  this  safety  zone; 
and  extensive,  advance  maritime 
advisories  will  be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  proposal  would 
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have  a  significant  economic  impact  on 
ibstantial  number  of  small  entities, 
tall  entities"  include  independently 
led  and  operated  small  businesses 
It  are  not  dominant  in  their  field  and 
governmental  jurisdictions  with 
lulations  of  less  than  50,000. 
■"or  the  reasons  addressed  under  the 
latory  Evaluation  above,  the  Coast 
(ard  finds  that  this  rule  will  not  have 
ignificant  impact  on  a  substantial 
iber  of  small  entities. 

Uection  of  Information 

his  rule  contains  no  collection  of 
formation  requirements  under  the 
erwork  Reduction  Act  (44  U.S.C. 
3^1  et  seq.). 

leralism 

e  Coast  Guard  has  analyzed  this 
a^^on  in  accordance  with  the  principles 
ai  id  criteria  contained  in  Executive 
o'der  12612,  and  has  determined  that 
tltfse  regulations  do  not  raise  sufficient 
ff  deralism  implications  to  warrant  the 
p  reparation  of  a  Federalism  Assessment. 

LJiiftuided  Mandates 

Jnder  the  Unfunded  Mandates 
form  Act  of  1995  (Pub.  L.  104),  the 
ist  Guard  must  consider  whether  this 
nkie  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
U  to,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
al^matives,  the  least  costly,  most  cost- 
enective,  or  least  burdensome 
altjsmative  that  achieves  the  objective  of 
tlit  rule  be  selected.  No  state,  local,  or 
tAbal  government  entities  will  be 
anected  by  this  rule,  so  this  rule  will  not 
result  in  annual  or  aggregate  costs  of 
$  jpo  million  or  more.  Therefore,  the 
St  Guard  is  exempt  from  any  further 
latory  requirements  under  the 
ifunded  Mandates  Act. 

inment 

le  Coast  Guard  has  considered  the 

3ninental  impact  of  this  regulation 
i  concluded  that  im^er  Figure  2-1, 
agraph  34(g),  of  Commandant 
i^truction,  M  16475.C,  this  rule  is 
uegorically  excluded  from  further 
iiyironmental  documentation.  A 
vt^tten  Categorical  Exclusion 
DHtermlnation  is  available  in  the  docket 
fqr  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Opher  Executive  Orders  on  the 
datory  Profess 

|n  addition  to  the  statutes  and 
E  decutive  Orders  already  addressed  in 
tn|s  preamble,  the  Coast  Guard 


considered  the  following  executive 
orders  in  developing  this  final  rule  and 
reached  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Propierty  Rights.  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  have  taldng  of 
private  property  or  otherwise  have 
taking  implications  under  this  order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
final  rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13405,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  final  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subiects  in  33  CFR  Pul  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  16&-(AMENDE0] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l{g),  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T01-118  to 
read  as  follows: 

§  165.T01— 118    The  Clinton  Blueflsh 
Festival  Rreworks  Display,  Clinton  Hart>or, 
Clinton,  CT. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Clinton  Harbor  within  a 
800  foot  radius  of  the  launch  site 
located  in  approximate  position 

41°  -  05'.37"N.  071°  -  31'25"W  (NAD 
1983). 

(b)  Effective  date.  This  section  is 
effective  on  August  21, 1999  from  9:00 
p.m.  until  10:05  p.m.,  and  the  rain  date 
is  August  22  at  the  same  times. 

(c)  Regulations.  (1)  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  of  this  part  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 


Vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 
D.P.  Pekoske, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  Long  Island  Sound. 

(PR  Doc.  99-20516  Filed  8-9-99;  8:45  am) 

BILUNG  CODE  4«1I>-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGD1 3-99-033] 
RIN2115-AA97 

Safety  Zone  Regulation;  Columbia 
River.  St.  Helens,  Oregon,  to  Port  of 
Benton,  Washington 

ACTION:  Temporary  final  nUe. 

summary:  The  Coast  Guard  is 
establishing  a  300  yard  moving  safety 
zone  around  the  composite  vessel 
consisting  of  the  tugs  LEWISTON  and 
NOYDENA,  and  the  RVAIR  transport 
barge,  as  this  composite  vessel  transits 
through  U.S.  navigable  waters  from  SL 
Helens,  Oregon  (Columbia  River  mile 
72.5)  to  Benton,  Washington  (Columbia 
River  mile  342)  from  5:30  a.m.  (PDT)  on 
August  4, 1999  through  11:30  p.m. 
(PDT)  August  10,  1999.  This  moving 
safety  zone  is  needed  to  protect  the 
composite  vessel,  persons,  facilities,  and 
other  vessels  from  the  safety  hazards 
inherent  to  a  vessel  restricted  in 
maneuverability  and  transporting  Type 
B  claissifed  radioactive  materials  in  a 
river  environment.  Entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

DATES:  This  regulation  is  effective  form 
5:30  a.m.  (PDT)  on  August  4,  1999 
through  11:30  p.m.  (PDT)  August  10, 
1999. 

ADDRESSES:  Documetns  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  U.S.  Coast 
Guard  Group/MSO  Portland,  Oregon 
6767  N.  Basin  Ave,  Portland,  Oregon 
97217.  Normal  office  hours  are  between 
7:00  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Tom  Allan,  c/o  Captain  of 
the  Port,  Portland,  Oregon  6767  N.  Basin 
Avenue,  Portland,  Oregon  97217.  (503) 
240-9327. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553.  notice  of 
proposed  rulemaking  has  not  been 
published  for  this  regulation  and  good 
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cause  exists  for  making  it  e^ctive  less 
than  30  days  from  date  of  publciaiton  in 
the  Federal  Register.  Publishing  a 
NPRM  would  be  contrary  to  public 
interest  since  immediate  action  is 
necessary  to  protect  the  composite 
vessel  consisting  of  the  tugs  LEWISTON 
and  NOYDENA,  and  the  RVAIR 
transport  barge,  persons,  facilities,  and 
other  vessels  from  the  safety  hazards 
inherent  to  a  vessel  restricted  in 
maneuverability  and  transporting  Type 
6  classified  radioactive  materials  in  a 
river  environment.  Due  to  the  complex 
planning  and  coordination,  the  event 
sponsor,  Portland  General  Electric  was 
unable  to  provide  the  Coast  Guard  with 
notice  of  the  final  details  until  less  than 
30  days  prior  to  the  date  of  the  event. 
If  normal  notice  and  comment 
procediues  were  followed,  this  rule 
would  not  become  effective  until  after 
the  date  of  the  event.  For  this  reason, 
following  normal  rulemaking 
procedures  in  this  case  would  be 
impracticable  and  contrary  to  the  public 
interest. 

Background  and  Purpose 

The  Coast  Guard  is  adopting  a 
temporary  moving  safety  zone 
regulation  for  the  Trojan  Reactor  Vessel 
and  Internals  Removal  Project  transport 
from  St.  Helens,  Oregon  to  Benton,  WA. 
The  zone  is  needed  to  protect  the 
composite  vessel  consisting  of  the  tugs 
LEWISTON  and  NOYDENA.  and  the 
RVAIR  transport  barge,  persons, 
facilities,  and  other  vessels  irom  the 
safety  hazards  inherent  to  a  vessel 
restricted  in  maneuverability  and 
transporting  Type  B  classified 
radioactive  materials  in  a  river 
environment.  This  moving  safety  zone 
will  be  enforced  by  representatives  of 
the  Captain  of  the  Port  Portland, 
Oregon.  The  Captain  of  the  Port  may  be 
assisted  by  other  federal  agencies  and 
local  agencies. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedure  of  the  Department  of 
Transportation  (DOT)  (44  CFR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  act  of  DOT  is  unnecessary. 
This  expectation  is  based  on  the  fact 


that  the  regulated  area  established  by 
the  proposed  regulation  would 
encompass  less  than  300  yards  arovmd 
the  composite  vessel  consisting  of  the 
tugs  LEWISTON  and  NOYDENA,  and 
the  RVAIR  transport  barge,  as  this 
composite  vessel  transits  through  U.S. 
navigable  waters  from  St.  Helens, 
Oregon  to  Benton,  Washington. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  popidations  of  less  than  50,000. 
Because  the  impacts  of  this  proposal  are 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  under  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a  Federal 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  section 
and  concluded  that,  under  figiue  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  is  provided  for 
temporary  safety  zones  of  less  than  one 
week  in  duration.  This  rule  establishes 
a  safety  zone  with  a  duration  of  less 
than  one  week. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 


165  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  165-(AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 

2.  A  temporary  0165.T13-023  is 
added  to  read  as  follows: 

S165.T13-023    Safety  Zona  Regulation; 
Co(uint)ia  River  St  Helens,  Oregon,  to  Port 
of  Benton,  Waettington. 

(a)  Location.  The  following  area  is  a 
moving  safety  zone:  All  waters  within 
300  yards  of  the  composite  vessel 
consisting  of  the  tugs  LEWISTON  and 
NOYDENA,  and  the  RVAIR  transport 
barge,  as  this  composite  vessel  transits 
through  U.S.  navigable  waters  from  St. 
Helens,  Oregon  (Columbia  River  mile 
72.5)  to  Benton,  Washington  (Columbia 
River  mile  342). 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  no  person  or  vessel  may  enter 
or  remain  in  this  zone  unless  auUiorized 
by  the  Captain  of  the  Port  or  his 
designated  representatives. 

(c)  Effective  dates.  This  section  is 
effective  from  5:30  a.m.  (PDT)  on 
August  4, 1999  through  11:30  p.m. 
(PDT)  August  10, 1999. 

Dqted:  July  28. 1999. 
fj).  Spitzer, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port. 

(PR  Doc.  99-20513  Filed  8-9-99;  8:45  am) 

BILLING  CODE  4910-1S-M 


POSTAL  SERVICE 

39  CFR  Part  20 

Intematkmal  Priority  Airmail  Service 

agency:  Postal  Service. 

ACTION:  Interim  rule  and  request  for 

comment. 

summary:  On  November  25, 1998,  the 
Postal  Service  published  in  the  Federal 
Register  (63  FR  65153)  a  proposed  rule 
to  change  rates  and  conditions  of  service 
for  International  Priority  Airmail  (IP A). 
The  Postal  Service  adopted  the 
proposed  rule  by  notice  in  the  Federal 
Register  (64  FR  10219)  on  March  3, 
1999,  with  an  effective  date  of  April  4, 
1999.  The  Postal  Service  is  now 
introducing  rates  for  mail  to  Canada. 
DATES:  Effective  Date:  12:01  a.m., 
August  10, 1999.  Comments  on  the 
interim  rule  must  be  received  on  or 
before  September  9, 1999. 
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/lilKMESSES:  Written  comments  should 

sent  to  the  Manager,  Financial 
irvices.  Room  370-IBU,  International 

siness  Unit,  U.S.  Postal  Service, 
hington,  DC  20260-6500.  Copies  of 

written  comments  will  be  available 
r  public  inspection  between  9  a.m. 
d  4  p.m.,  Monday  through  Friday,  in 
B  International  Business  Unit,  lOth 

or,  901  D  Street  SW,  Washington. 

FURTHER  INFORMATION  CONTACT:  Dan 
;er,  (202)  268-3422. 


EMENTARY  INFORMATION: 
temational  Priority  Airmail  (IP A)  is  a 
^liune  airmail  letter  service  that  gives 

lers  the  opportunity  to  benefit  firom 
[>ric-sharing  with  the  Postal  Service 
id  to  gain  improved  speed  of  delivery 
f(i|r  presorted  mail.  On  November  25, 
^98,  by  notice  in  the  Federal  Register 

FR  65153),  the  Postal  Service  sought 
:^mment  on  proposed  changes  in  IPA 

nee.  These  changes  include 
sing  the  minimum  sack  weight 
Dm  10  pounds  to  11  pounds;  providing 
iuntry-wide  acceptance;  instituting 
ilume  discoimts;  providing  drop  ship 
jtes;  and  reducing  the  rates  for  D'A 

ice. 

<In  response  to  the  request  for 
imment,  the  Postal  Scovice  received 
e  comment.  The  commenter  fully 
pported  the  changes  proposed  by  the 
stal  Service  but  suggested  that  the 
stal  Service  include  Canada  in  rate 
up  2. 

A  service  is  currently  not  available 
Canada;  however,  the  Postal  Service 
es  provide  a  similar  service  to 
ada — Bulk  Letter  Service  to  Canada, 
e  Postal  Service  was  not  able  to 
lude  service  to  Canada  because  the 
c  Osts  associated  with  sending  mail  to 
C  Ikaadi  differed  from  those  associated 

V  r  th  sending  mail  to  all  other  coimtries 
rate  group  2  and  the  differences 

wbuld  have  resulted  in  non- 

c  c  mpensatory  rates.  The  proposed  rule 

V  r  IS  adopted  by  notice  in  the  Federal 
:er  (64  FR  10219)  on  March  3, 

l|§99,  with  an  effective  date  of  April  4, 
It  99. 


Due  to  a  change  in  the  cost  of  sending 
mail  to  Canada,  the  Postal  Service  is 
now  able  to  oBet  IPA  service  for  mail 
destined  for  delivery  in  Canada. 
However,  because  the  cost  for  this  mail 
is  dissimilar  to  ourent  rate  groups,  a 
separate  rate  group  is  established  for 
Canada. 

EPA  service  to  Canada  will  be  more 
flexible  than  Bulk  Letter  Service  to 
Canada,  which  will  be  eliminated  at  the 
end  of  the  current  postal  fiscal  year. 
This  will  enable  current  users  of  Bulk 
Letter  Service  to  Canada  to  transition  to 
IPA  at  their  convenience  until 
September  10, 1999. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
rulemaking  (5  U.S.C.  553),  interested 
parties  are  invited  to  submit  written 
data,  views,  or  comments  regarding  this 
interim  rule  to  the  address  above. 

The  Postal  Service  is  adopting  the 
foUowing  interim  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference,  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations.  International  postal 
service. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401,  . 
404,  407,  408. 

2.  The  International  Mail  Manual  is 
amended  to  delete  Subchapter  225,  Bulk 
Letter  Service  (Canada  only),  effective 
September  11, 1999,  and  to  immediately 
incorporate  program  changes  to 
Subchapter  280,  International  Priority 
Airmail  Service,  as  foUows: 

International  Mail  Manual  CIMM) 


2    Conditions  for  Mailing 

***** 

Exhibit  282.11 

[International  priority  airmail  rates] 


220    Letters  and  Letter  Packages 

***** 

225    Bulk  Letter  Service  (Canada  Only) 

[This  subchaptOT  is  deleted  effective 
September  11, 1999.] 


280    International  Priority  Airmail 
Service 


281    Description 


281.3    Minimum  Quantity 
Requirements 

***** 

281.32    Presort  Mail 

The  mailer  must  have  a  minimiim  of 
11  pniindfi  of  presnrtod  LC/AO  mail  to 
a  single  rate  group,  including  Canada,  to 
qualify  for  the  presort  rate  for  that  rate 
group. 

Note:  Mail  that  cannot  be  made  up  in 
direct  country  packages  (284.521),  in  direct 
country  sacks  (284.61),  or  in  trays  (284.651) 
does  not  qualify  for  the  presort  rates  and  is 
subject  to  the  worldwide  nonpresort  rates. 
***** 

282    Postage 

282.1    Rates 

282.11    General 

There  are  two  rate  options  for 
International  Priority  Airmail  service:  a 
presort  rate  option  that  has  five  rate 
groups,  and  a  worldwide  nonpresort 
rate.  For  both  options,  there  are  full 
service  rates  for  mail  deposited  at 
offices  other  than  the  drop  shipment 
offices  listed  in  281.5,  and  drop  ship 
rates  for  mail  deposited  at  one  of  the 
drop  shipment  offices.  The  per-piece 
rates  and  per-pound  rates  are  shown  in 
Exhibit  282.11.  The  per-piece  rate  of 
$0.10  or  $0.25  applies  to  each  piece 
regardless  of  its  weight.  The  per-pound 
rate  applies  to  the  net  weight  (gross 
weight  minus  tare  weight  of  sack)  of  the 
mail  for  the  specific  rate  group. 
Fractions  of  a  pound  are  rounded  to  the 
next  whole  pound  for  postage 
calculation. 


K 


Rate  group 


Piece  rate 


Pound  rate. 


Full  service 


Drop  ship 


()tnada 


MytkMde 


$0.25 
0.25 
0.10 
0.10 
0.10 
0.25 


$3.40 
5.00 
5.25 
6.50 
7.50 
7.00 


$2.40 
4.00 
4.25 
5.50 
6.^ 
6.00 
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282.15    Presort  RatM 

To  qualify  for  the  presort  Canada  or 
Group  1,  2,  3,  or  4  rates  (see  Exhibit 
282.11),  a  mailing  must  consist  of  a 
minimum  of  11  pounds  to  a  specific  rate 
group.  This  minimimi  applies  to  each 
rate  group  and  not  to  the  entire  mailing 
(see  281.32).  Within  a  rate  group,  all 
mail  addressed  to  an  individual  coimtry 
must  be  sorted  into  direct  country 


packages  of  10  or  more  pieces  (or  1 
poimd  or  more  of  mail)  (284.521)  and/ 
or  sacked  in  direct  country  sacks  of  11 
pounds  or  more  (284.61). 

Note:  There  are  separate  preparation 
requirements  for  mail  to  Canada.  See  284.65. 

Mail  that  cannot  be  made  up  into 
direct  country  packages  or  direct 
country  sacks  must  be  sent  at  the 
worldwide  nonpresort  rates. 


Exhibit  284.522 

[Add  Canada  to  exhibit  as  follows:] 


282.16    Separatioii  by  Rate  Group 

The  mailer  must  specify  the  rate 
group  on  the  back  of  Tag  115, 
International  Priority  Airmail,  with 
Canada,  1,  2,  3,  4,  or  WW  (Worldwide), 
and  must  physically  separate  the  sacks 
by  rate  group  at  the  time  of  mailing. 


284    Preparation  Requirements  for 
Individual  Items 


Rate  group 

Country 

3-Letter  exchange  office 
code 

Exchange  Office 

Canada  

Canada  

Exhihit  284.65.  Canadian 
Lat}eling  Information. 

284.6    Sacking  Requirements 


284.612    Direct  Country  Sack  Tags 

Direct  country  sacks  must  be  labeled 
with  Tag  178.  llie  tag  is  white  and 
specially  coded  to  route  the  mail  to  a 
specific  country  and  airport  of . 
destination.  The  blocks  on  the  tag  for 
date,  weight,  and  dispatch  information 
must  be  completed  by  the  Postal  Service 
and  may  not  be  completed  by  the 
mailer.  The  mailer  must  complete  the 
"To"  block  showing  the  destination 
country.  Tag  115,  International  Priority 
Airmail,  must  also  be  affixed  to  the 
direct  country  sacks.  Tag  115  is  a  "Day- 
Glo"  pink  tag  that  identifies  the  mail  to 
ensure  it  receives  priority  handling.  The 
mailer  must  designate  on  the  back  of 
Tag  115  the  applicable  rate  group,  using 
Canada,  1,  2.  3.  4,  or  WW  (Worldwide). 


284.65    Preparation  Requirements  for 
Canada 

To  qualify  for  the  presort  rates  for 
Canada,  a  mailer  must  have  at  least  11 
pounds  of  mail  for  Canada.  This 
includes  letter-size,  flat-size,  and 
package-size  items  even  though  such 
items  are  prepared  in  separate 
equipment.  If  the  mailing  contains  less 
than  11  pounds  of  mail  for  Canada,  or 
if  the  mailer  chooses  to  do  so.  mail  for 
Canada  is  included  in  the  worldwide 
nonpresort  rate  mail  with  that  for  other 
countries.  Worldwide  nonpresort  mail 
for  Canada  is  prepared  in  accordance 
with  284.63.  The  preparation 
requirements  of  presorted  mail  to 
Canada  follow. 

284.651    Letter-Size  Mail  and  Flat-Size 
Mail 

Letter-size  items  are  prepared  in  letter 
trays,  either  half-size  or  full-size, 
depending  on  volimie.  Flat-size  items 
are  prepared  in  flat  trays.  All  items  must 
be  feced  in  the  same  direction,  and  all 
trays  must  be  full  enough  to  keep  the 
mail  from  mixing  during  transportation. 

Exhibit  284.65 

[Canadian  labeling  information] 


Do  not  prepare  the  content  of  the  tray 
in  packages.  The  mailer  must  label  each 
tray  to  show  the  destination  in  Canada 
and  the  dispatching  U.S.  international 
exchange  office  in  the  following  format: 

Line  1:  Canadism  destination,  U.S. 
exchange  office  code 

Line  2:  Contents 

Line  3:  Mailer,  mailer  location 
Example: 

Toronto  ON  FWD  1 1430 

IPA 

ABC  Company,  New  York,  NY 

In  addition,  the  mailer  must  complete 
PS  Tag  115,  International  Priority 
Airmail.  Write  "Canada"  on  the  reverse 
and  tape  the  tag  to  the  tray  sleeve.  All 
trays  must  be  banded. 

284.652    Packages 

Items  that  cannot  be  prepared  in  trays 
because  of  their  size  or  shape  must  be 
placed  loose  in  blue  airmail  sacks.  Use 
PS  Tag  115,  International  Priority 
Airmail,  and  label  to  either  Toronto  or 
Vancouver,  as  appropriate.  Attached  a 
completed  PS  Tag  178.  See  284.612. 


Origin  ZIP  Code 


Exchange  of- 
fice 


U.S.  Ex- 
change of- 
fice code 


Canadian  destination 


270-282,  286-^26,  344.  350-397,  399 

130-149 

700-708, 71  b^7M,  746^»!  MS  "I!!!!!"!!!!!!!!"!!!"!!!!!!!!!!!!^ 

430-459,480-497  .' 

967-969 ., 

200-249,  254,  268.  283-285,  400-418,  420-427,  476-477 

004-005,  010-098,  100-129,  150-199,  250-267 

850,  852-853,  855-857,  859-860,  863-865,  889-891,  896,  900-908,  910-928,  930-936 

006-009,  327-334,  340,  347,  349 

460-475,  478-479,  498-516,  520-528,  530-567,  570-578,  600-631.  63:^-641,  644-658. 

660-862,  664-681,  683-693,  739.  800-816,  822-831,  840-847,  870-884,  893,  898. 
590-599.  821.  832-838.  970-986.  988-999 


atl 

BUF 

DFW 

D7W 

HNL 

IAD  . 

JFK  . 

LAX 

MIA. 

ORD 

SEA 


30320 
14240 
75300 
48242 
96820 
20101 
11430 
90009 
33159 
60666 


Toronto  ON  FWD. 
Toronto  ON  FWD. 
Toronto  ON  FWD. 
Toronto  ON  FWD. 
Vancouver  BC  FWD. 
Toronto  ON  FWD. 
Toronto  ON  FWD. 
Vancouver  BC  FWD. 
Toronto  ON  FWD. 
Toronto  ON  FWD. 


96158    Vancouver  BC  FWD. 
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Exhibit  284.65— Continued 

[Canadian  labeling  information] 


Origin  ZIP  Code 


Exchange  of- 
fice 


U.S.  Ex- 
change of- 
fice code 


Canadian  destination 


« ^4-895.  897.  937-966  

:  05-339,  341-342,  346-347 


SFO 
TPA 


94128 
33630 


Vancouver  BC  FWD. 
Toronto  ON  FWD. 


S I  inley  F.  Mires, 

( J  lief  Counsel,  Legislative. 

I '  R  Doc.  99-20555  Filed  8-5-99;  4:40  pm) 

1 1  UNO  CODE  7710-12-P 


1 1 EPARTMENT  OF  HEALTH  AND 
1 1 JMAN  SERVICES 

MMlth  Care  Financing  Administration 

ii:CFRPart498 
I  ■  CFA-2054-CN] 
1 1 N  0938-AJ59 

Npdicare  and  Medicaid  Program; 
Appeal  of  ttie  i.oss  of  Nurse  Aide 
""raining  Programs;  Correction 

Health  Care  Financing 
istration  (HCFA),  HHS. 
Correction  of  interim  final  rule 
|th  comment  period. 


MARY:  This  document  corrects  a 
hnical  error  that  appeared  in  the 
terim  final  rule  with  comment  period 
hlished  in  the  Federal  Register  on 
jUly  23, 1999,  entitled  "Medicare  and 
edicaid  Programs;  Appeal  of  the  Loss 
i  Nurse  Aide  Training  Programs." 
ECTIVE  DATE:  July  23,  1999. 
>R  FURTHER  INFORMATION  CONTACT: 
y  Golland,  (202)  619-3377. 
LEMENTARY  INFORMATION: 

^ckground 

In  FR  Doc.  99-18802  of  July  23, 1999, 
(H4  FR  39934),  there  was  a  technical 
( 1  ror.  The  error  relates  to  an  omission  of 
{  needed  change  to  our  hearing 
I  e  gulations  and  the  accompanying 

I  n  eamble  discussion.  Specifically,  the 
ir  terim  final  regulation  explicitly  made 
s  ]  tpealable  determinations  of 
substandard  quality  of  care  that  lead  to 
{  pursing  home's  loss  of  its  nurse  aide 

ining  program.  What  was 
advertently  omitted  was  a  needed 
ision  to  §498.3{b)(12)  (hiitial 
dMerminations  by  HCFA)  which 
( :^cludes  a  loss  of  nurse  aide  training 
i  rbm  the  list  of  initial  determinations 
1 1:  at  are  appealable.  Because  this 
1 1]  'ovision  is  so  flatly  inconsistent  with 

I I  e  rest  of  the  recently  published 


interim  final  rule,  which  made  this 
determination  appealable,  §498.3(b)(12) 
needs  to  be  revised  as  well  to  make  it 
consistent  with  the  rest  of  the  muse  aide 
training  appeal  rule. 

The  provision  in  this  correction 
notice  is  effective  as  if  it  had  been 
included  in  the  document  published  in 
the  Federal  Register  on  JiUy  23, 1999. 

Correction  of  Errors 

In  FR  Doc.  99-18802  of  July  23, 1999, 
make  the  foUowii^  corrections: 

1.  On  page  39936,  column  one,  a 
paragraph  is  added  after  the  second  full 
paragraph  to  read  as  follows: 

"We  are  revising  §  498.3(b)  (Initial 
deteftninations  by  HCFA)  by  revising 
peiragraph  (12)  to  remove  the  reference 
to  the  loss  of  the  approval  for  a  niu'se 
aide  training  program  as  an  exception  to 
an  initial  determination." 

§496.3    [CorrectMl] 

2.  On  page  39937,  in  column  3,  in  the 
regulations  text,  the  amendatory 
language  for  item  2  should  be  revised  to 
read  as  follows: 

"2.  In  §498.3,  paragraphs  (b)(12)  and 
(b)(13)  are  revised,  a  new  paragraph 
(b)(15)  is  added,  and  paragraph 
(d)(10)(iii)  is  revised  to  read  as  follows:" 

3.  On  page  39937,  in  column  3,  in 
§498.3,  paragraph  (b)(12)  is  correctly 
revised  to  read  as  follows: 

S  498.3    Scop*  and  applicability 

*  *        *        *        • 

(b)*  *  * 

(12)  With  respect  to  an  SNF  or  NF.  a 
finding  of  noncompliance  that  results  in 
the  imposition  of  a  remedy  specified  in 
§  488.406  of  this  chapter,  except  the 
State  monitoring  remedy. 

*  *        *        •        * 

(Sections  1866(b]  and  (h)  of  the  Social 
Security  Act  (42  U.S.C.  1395cc(b)  and  (h)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 


Dated:  August  2,  1999. 
Kerry  Weems, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 
(FR  Doc.  99-20402  Filed  8-9-99;  8:45  am) 

BIUJNG  COOE  4120-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docicet  No.  990304062-9062-01 ;  1.0. 
080399A] 

Rsheries  of  the  Exclushw  Economic 
Zone  Off  Alaslta;  Pacific  Ocean  Perch 
in  the  Central  Regulatory  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  Pacific  ocean  perch  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  management  area  (GOA).  This 
action  is  necessary  to  fully  utilize  the 
1999  total  allowable  catch  (TAC)  of 
Pacific  ocean  perch  in  this  area. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  August  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 
The  amoimt  of  the  1999  TAC  of 
Pacific  ocean  perch  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
was  established  by  the  Final  1999 
Harvest  Specifications  of  Groundfish  for 
the  GOA  (64  FR  12094.  March  11.  1999) 


43296  Fedo-al  Register /Vol.  64.  No.  153 /Tuesday.  August  10.  1999 /Rules  and  Regulations 


as  6.760  metric  tons  (mt),  detennined  in 
accordance  with  §  679.20(c)(3)(ii). 

The  Administrator,  Alaska  Riagion, 
NMFS  (Regional  Administrator),  has 
established  a  directed  fishing  allowance 
of  5.760  mt,  and  set  aside  the  remaining 
1,000  mt  as  bycatch  to  support  other 
anticipated  gronndfish  fisheries.  The 
fishery  for  Pacific  ocean  perch  in  the 
Central  Regulatory  Area  of  the  GOA  was 
closed  to  directed  fishing  under 
§679.20(d)(l)(iii)  on  July  11, 1999,  (64 
FR  37884,  July  14, 1999). 

NMFS  has  determined  that  as  of  July 
24, 1999,  900  mt  remain  in  the  directed 
fishing  allowance.  Therefore,  NMFS  is 
terminating  the  previous  closure  and  is 
opening  directed  fishing  for  Pacific 
ocean  perch  in  the  Centoal  Regulatory 
Area  of  the  GOA. 


All  othn  closures  remain  in  full  force 
and  effect  This  action  responds  to  the 
best  available  information  recently 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  cMdw  to 
allow  full  utilization  of  the  Pacific 
ocean  perch  TAG.  Providing  prior  notice 
and  opportunity  for  public  comment  for 
this  action  is  impracticable  and  contrary 
to  the  pubUc  interest.  NMFS  finds  for 
good  cause  that  the  implementatioii  of 
this  action  cannot  be  delayed  for  30 
days.  AcoHdingly,  under  5  U.S.G. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  imder  E.O. 
12866. 

Antiiority:  16  U.S.C.  \Wnetseq. 
Dated:  August  4, 1999. 
Bruce  C  Monhead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-20526  Filed  8-5-99;  4:08  pm] 


DEPARTMENT  OF  COMMERCE 

National  OcMnie  and  AtmosphMlc 
Adininialiatlon 

50CFRPartS79 

[OocfcM  No.  M0304062-806(M>1;  LDl 
0M»99C] 

HahorlM  of  tlw  Economic  Exclualvo 
Ztona  Off  Alaalca;  Daap  watai'  Spaciaa 
Flahary  l»y  Vaaaaia  uaing  TrawH  Gear  In 
HwGulfofAiaalca 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTXM:  Modification  of  a  closure. 


summary:  NMFS  is  opening  directed 
fishing  for  species  that  comprise  the 
deep-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to  fully 
utilize  the  third  seasonal  apportionment 
of  the  1999  Pacific  halibut  bycatch 
allowance  specified  to  the  deep-water 
species  fishery  in  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time,  August  6. 1999. 
FOR  FURfTNER  MF0RMAT10N  CONTACT: 
Andrew  Smoker.  907-586-7280 
SUPPLEMENTARY  tM^MMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  auth(Hity  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Pacific  halibut  bycatch  allowance 
for  the  GOA  trawl  deep-water  species 
fishery,  which  is  defined  at 
§679.21(d)(3)(iii)(B),  was  established  by 
the  Final  1999  Harvest  Specifications  of 
Groundfish  for  the  GOA  (64  FR  12094, 
March  11, 1999)  for  the  third  season,  the 
period  July  4, 1999,  through  September 
30, 1999.  as  400  metric  tons. 

The  fishery  forlhe  deep-water  species 
fishery  by  vessels  using  trawl  gear  in  the 
GOA  was  closed  under  §  679.21(d)(7)(i) 
on  July  21, 1999,  (64  FR  40293,  July  26, 
1999). 

NMFS  has  determined  that  as  of  July 
24, 1999, 180  metric  tons  remain  in  the 
third  seasonal  apportionment  of  the 
Pacific  halibut  bycatch  mortality 
allowance  specified  for  the  GOA  trawl 
deep-water  species  fishery.  Therefore, 
NMFS  is  terminating  the  previous 
closure  and  is  opening  directed  fishing 
for  species  that  comprise  the  deep-water 
species  fishery  that  are  not  otherwise 
closed  to  directed  fishing  in  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Ciaasificatimi 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  recently 
obtained  bom  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  third 
seasonal  apportionment  of  the  1999 
Pacific  halibut  bycatch  allowance 
specified  to  the  deep-water  species 
fishery  in  the  GOA.  Providing  prior 
notice  and  opportimity  for  public 
comment  for  diis  action  is  impracticable 


and  contrary  to  the  public  interest. 
Further  delay  would  only  disrupt  the 
FMP  objective  of  maximizing 
groimdfish  harvest.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  imder  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hoeby  waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  4, 1999. 
Bruce  C  Morebead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  9»-20527  Filed  8-5-99:  4:08  pm) 
■aiMQ  COOE  3810-a>-F 


DEPARTMENT  OF  COMMERCE 
National  Ocaanic  and  AtinoaplMfic 


S0CFRParte79 

[Dodut  No.  990304082-9062-01;  I.D. 
071690A] 

FMiariaa  of  the  Exclualva  Economic 
Zona  Off  Alaalca;  Northam  Roekflah  in 
tha  Cantral  RaguMory  Araa 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Cominerce. 

ACTION:  Modification  of  a  closure. 

summary:  NMFS  is  opening  directed 
fishing  for  northern  rockfish  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  management  area  (GOA).  This 
action  is  necessary  to  fully  utilize  the 
1999  total  allowable  catch  (TAG)  of 
northern  rockfish  in  this  area. 
DATES:  Efiiective  1200  hrs,  Alaska  local 
time.  August  6. 1999. 
FOR  njRTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  ^e  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 
The  amount  of  the  1999  TAG  of 
northern  rockfish  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
was  established  by  the  Final  1999 


I  i  irvest  Specifications  of  Groiindfish  for 
tiib  GOA  (64  FR  12094,  March  11, 1999) 
as  4,150  metric  tons  (mt),  determined  in 
aOcordance  with  §679.20(c)(3)(ii). 

jThe  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
ejsitablished  a  directed  fishing  allowance 
oif  3.650  mt,  and  is  setting  aside  the 
r  jjnaining  500  mt  as  bycatch  to  support 
otper  anticipated  groundfish  fisheries. 

I  l|ie  fishery  for  northern  rockfish  in  the 
C  antral  Regulatory  Area  of  the  GOA  was 
c  Idsed  to  directed  fishing  under 

§  t79.20{d)(l)(iii)  on  July  19,  1999,  (64 
FR  39090,  July  21, 1999). 

JNMFS  has  determined  that  as  of  July 
24,  1999,  700  mt  remain  in  the  directed 
i  ihing  allowance.  Therefore,  NMFS  is 
terminating  the  previous  closure  and  is 

ening  directed  fishing  for  northern 
rwckfish  in  the  Central  Regulatory  Area 

the  GOA. 

sification 

11  other  closures  remain  in  full  force 
d  effect.  This  action  responds  to  the 
St  available  information  recently 
tained  ft'om  the  fishery.  It  must  be 
i  ttplemented  immediately  in  order  to 
allow  full  utilization  of  the  northern 
ickfish  TAG.  Providing  prior  notice 
id  opportunity  for  public  comment  for 
as  action  is  impracticable  and  contrary 
» the  public  interest.  NMFS  finds  for 
od  cause,  that  the  implementation  of 

I I  is  action  cannot  be  delayed  for  30 
c  i  ys.  Accordingly,  under  5  U.S.C. 

5  J  3(d),  a  delay  in  the  effective  date  is 
1; « reby  waived. 

This  action  is  required  by  §  679.20 
a^  d  is  exempt  from  review  under  E.O. 

866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  4,  1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Sennce. 
[FR  Doc.  99-20528  Filed  8-5-99;  4:08  pmj 
BILUN6  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  679 

{Docket  No.  990115017-9017-01;  I.D. 
011199A] 

RIN  0648-AM08 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Steller  Sea  Lion 
Protection  Measures  for  the  Polloeit 
Rsheries  off  Alaslca;  Correction 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commecce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  emergency  interim 
rule  to  implement  reasonable  and 
prudent  alternatives  to  avoid  the 
likelihood  that  the  pollock  fisheries  off 
Alaska  will  jeopardize  the  continued 
existence  of  the  western  population  of 
Steller  sea  lions  or  adversely  modify 
their  critical  habitat  that  was  published 
in  the  Federal  Register  on  January  22, 
1999. 


DATES:  Effective  August  10.  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind, 907-586-7650. 

SUPPLEMENTARY  INFORMATION:  An 

emergency  interim  rule  was  published 
in  the  Federal  Register  on  January  22, 
1999  (64  FR  3437),  implementing 
reasonable  and  prudent  alternatives  to 
avoid  the  likelihood  that  the  pollock 
fisheries  off  Alaska  will  jeopardize  the 
continued  existence  of  the  western 
population  of  Steller  sea  lions  or 
adversely  modify  their  critical  habitat. 
An  extension  and  revision  of  the 
emergency  interim  rule  was 
subsequently  published  in  the  Federal 
Register  on  July  21,  1999  (64  FR  39087). 

Need  fhr  Correction 

In  FR  Doc.  99-1378,  published  on 
January  22, 1999  (64  FR  3437), 
incomplete  seasonal  references 
concerning  protective  measures  for 
Steller  sea  lions  were  published.  This 
document  corrects  those  references. 

§679.22    [Corrected] 

On  page  3443,  in  the  third  column,  in 
§679.22,  in  paragraph  (a)(ll)(iv)(C)(2), 
in  the  first,  third,  and  fourth  lines,  after 
"Al  and  A2"  insert  "and  C"  in  both 
places. 

Dated:  August  4, 1999. 
Andrew  A.  Rosenberg, 

Deputy  Asst.  Administrator  for  Fisheries, 

Nationdl  Marine  Fisheries  Service. 

[FR  Doc.  99-20533  Filed  8-9-99;  8:45  ami 
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Proposed  Rules 


Federal  Register 

Vol.  64,  No.  153 
Tuesday.  August  10,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marfcetirtg  Service 
7CFR  Part  981 

[DockM  No.  FV99-9ei-3  PR] 

Abnondt  Grovvn  In  Callfomla;  Salable 
and  Reaerve  Parcantagea  for  tlw  1999- 
2000CropYear 

AGENCY:  Agriculttiral  Marketing  Service. 
USDA. 


action:  Proposed  rule. 


SUMMARY:  This  rule  invites  comments 
on  establishing  salable  and  reserve 
percentages  for  California  almonds 
received  by  handlers  during  the  1999- 
2000  crop  year.  The  almond  marketing 
order  (order)  regulates  the  handling  of 
almonds  grown  in  California  and  is 
administered  locally  by  the  Almond 
Board  of  California  (Board).  The 
percentages  would  be  77.64  percent 
salable  and  22.36  percent  reserve. 
Salable  almonds  may  be  sold  by 
handlers  to  any  market  at  any  time. 
Reserve  almonds  must  be  withheld  by 
handlers  or  disposed  of  in  authorized 
outlets.  The  1999-2000  crop  is 
estimated  to  be  the  largest  crop  on 
record.  Volume  regulation  is  intended  to 
promote  orderly  marketing  conditions 
and  avoid  unreasonable  fluctuations  in 
supplies  and  prices. 

DATES:  Comments  must  be  received  by 
September  9, 1999. 

AOORESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk,  Fruit 
and  Vegetable  Programs.  AMS.  USDA, 
room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  Fax:  (202) 
720-5698;  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  niunber 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  dtiring  regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Engeler,  Assistant  Regional 
Manager,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
California  93721;  telephone:  (559)  487- 
5901,  Fax:  (559)  487-5906;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
complying  wiUi  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and^ 
Vegetable  Programs,  AMS,  USDA.'P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  720-5698.  or  E-mail: 
Jay.Guerber@usda.gov.  You  may  view 
the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.  usda.gov/fv/moab.  html. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Order  No.  981,  as  amended  (7  CFR  part 
981),  regulating  the  handling  of  almonds 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  The  marketing  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  salable  and  reserve  percentages 
may  be  established  for  almonds  handled 
by  handlers  during  the  crop  year.  This 
rule  would  establish  salable  and  reserve 
percentages  for  almonds  received  by 
handlers  during  the  1999-2000  crop 
year  which  runs  from  August  1, 1999, 
through  July  31,  2000.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 


section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrtim.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  proposal  invites  comments  on 
establishing  salable  and  reserve 
percentages  for  California  almonds 
received  by  handlers  during  the  1999- 
2000  crop  year.  The  percentages  4\rould 
be  77.64  percent  salable  and  22.36 
percent  reserve.  Salable  almonds  may  be 
sold  by  handlers  to  any  market  at  any 
time.  Reserve  almonds  must  be 
withheld  by  handlers  or  disposed  of  in 
authorized  outlets.  The  1999-2000  crop 
is  estimated  to  be  the  largest  crop  on 
record.  Volume  regulation  is  intended  to 
promote  orderly  marketing  conditions 
and  avoid  imrea$onable  fluctuations  in 
supplies  and  prices.  This  action  was 
recommended  by  the  Board  at  a  meeting 
on  July  12, 1999,  by  a  vote  of  seven  in 
favor  and  three  opposed.  Volume 
regulation  was  last  implemented  for 
California  almonds  during  the  1994-95 
crop  year. 

Section  981 .47  of  the  order  provides 
authority  for  the  Secretary,  based  on 
recommendations  by  the  Board  and 
analjrsis  of  other  available  information, 
to  establish  salable  and  reserve 
percentages  for  almonds  received  by 
handlers  during  a  crop  year.  The  crop 
year  runs  bom  August  1  through  July 
31.  To  aid  the  Secretary  in  fixing  the 
salable  and  reserve  percentages, 
§  981.49  of  the  order  requires  the  Board 
to  submit  information  to  the  Department 
on  estimates  of  the  marketable 
production  of  almonds,  combined 
domestic  and  export  trade  demand 
needs  for  the  year,  carryin  inventory  at 
the  beginning  of  the  year,  and  the 
desirable  carryout  inventory  at  the  end 
of  the  crop  year.  Section  981.66 
authorizes  the  disposition  of  reserve 
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I L  monds  to  certain  outlets  such  as 
I L  mond  oil,  almond  butter,  and  animal 
\9ed. 

The  Board  met  on  May  12, 1999,  to 
1  i  iview  the  projected  crop  estimate  and 
]  marketing  conditions  for  the  1999-2000 
ascm.  The  day  before  the  Board's 
eeting,  the  California  Agricultural 
itistics  Service  (CASS)  issued  its 
itial  forecast  for  the  1999  cdmond  crop 
1^  760  million  kemelweight  pounds. 

sed  on  that  estimate,  the  Board 
Mcommended  salable  and  reserve 
i^rcentages  of  84.79  percent  and  15.21 


percent,  respectively.  The  CASS  revised 
its  crop  estimate  upwards  to  830  million 
pounds  on  July  8, 1999.  Based  on  the 
updated  crop  estimate,  the  Board  met  on 
July  12  and  revised  its  recommendation 
for  salable  and  reserve  percentages  to 
77.64  and  22.36  percent,  respectively, 
again  by  a  seven  to  three  vote.  The  830 
million  poimd  crop  estimate  represents 
a  60  percent  increase  over  1998-99 
production,  and  is  10  percent  larger 
than  the  previous  record  crop  of  756 
million  pounds  produced  in  1997-98. 


According  to  the  CASS,  although 
freezing  temperatures  in  early  April 
caused  locally  variable  production 
losses,  average  yields  are  expected  to  be 
high  due  to  excellent  bloom  and  good 
weather  during  the  pollination  period.  If 
realized,  this  will  be  the  largest  almond 
crop  on  record  to  date. 

A  tabulation  of  the  estimates  and 
calculations  used  by  the  Board  as  it 
considered  recommending  volume 
regulation  for  the  1999-2000  almond 
crop  follows: 


Marketing  Policy  Estimates— 1999  CROP 

[Kemelweight  basis] 


I  fUmated  production: 

1.  1999  Production  

2.  Loss  and  Exempt— 4.0%  (Resulting  from  the  removal  of  inedible  kernels  by  handlers  and  losses  during 
manufacturing)  

3.  Marketable  Production _ 

I  i^imated  Trade  Demand: 

4.  Oomestk: ..,.., ..„ 

5.  Export „ 

6.  Total , „ !.ZZ!!""!!""!""' 

l|i|t/entory  Adjustment: 

7.  Carryin  8/1/99 

8.  Desirable  Carryover  7/31/00  (available  for  earfy  season  shipments  during  2000-2001)  

9.  Adjustment  (No.  8  minus  no.  7)  

$^lable/Resen/e: 

10.  Adjusted  Trade  Demand  (Item  6  plus  item  9)  (quantity  of  almonds  from  the  mai1(etat>le  production  nec- 
essary to  meet  trade  demand  needs)  

11.  Resen/e  (No.  3  minus  no.  10) ^ 

12.  Salable  %  (Item  10  divided  by  item  3  x  100) 

13.  Reserve  %  (100%  minus  item  12) 


Millk>n 
Pounds 


830.0 

33.2 
796.8 

190.0 
459.0 
649.0 

100.4 

70.0 

-30.4 


618.6 
178.2 


Percent 


22.3^ 


As  specified  in  the  marketing  order, 
tfje'Board  considered  the  factors  set 
f :  rth  in  the  preceding  table  in  its 
atliberations.  The  available  data 
indicates  a  supply  for  the  1999-2000 
c  I  op  year  of  827.2  million  kemelweight 
pounds  (marketable  production  adjusted 
far  carryin  and  desired  carryout),  which 
\  iill  exceed  estimated  trade  demand  by 
1 78.2  million  kemelweight  pounds.  The 
el^timated  trade  demand  of  649  million 
l^melweight  pounds  represents  110 
I  ercent  of  the  estimated  shipments  for 
t  ije  current  crop  year,  and  exceeds  the 
racord  high  shipments  of  1997-98  by  36 

llion  kemelweight  poimds,  or  6 
{^^rcent. 

n  addition  to  the  fiactors  included  in 
table,  the  Board  considered 
ditional  information  such  as  the 
ather-related  variation  in  production 
f  '6m  year  to  year,  significant  increases 
i  1  recent  almond  plantings,  and 
i  ipreased  yields.  These  are  the  primary 
f  ictors  contributing  to  the  projected 
o\  ersupply  situation.  The  Board  also 
c  c  nsidered  recent  price  fluctuations  in 
i  J  deliberations.  Iii  1997,  grower  prices 


averaged  $1.55  per  pound;  during  the 
1998-99  season,  prices  have  reportedly 
dropped  significantiy.  This  has  been 
attributed  to  larger  than  anticipated 
1998  supplies,  speculation  within  the 
marketplace,  and  the  anticipated  large 
1999-2000  crop. 

The  proposed  salable  percentage  of 
77.64  percent  would  make  618.6  million 
kemelweight  poimds  of  the  marketable 
production  available  to  handlers  for  sale 
to  any  market.  Combining  this  figiue 
with  the  carryin  inventory  from  the 
1998-99  crop  year  (100.4  million 
kemelweight  pounds)  and  deducting  the 
desired  carryout  inventory  at  the  end  of 
the  1999-2000  crop  year  (70.0  million 
kemelweight  pounds)  would  result  in  a 
supply  of  649  million  kerrielweight 
poimds.  This  supply  would  allow  the 
industry  to  meet  its  trade  demand  needs 
of  649  million  kemelweight  pounds  and 
allow  for  market  growth.  The  remaining 
22.36  percent,  or  178.2  million 
kemelweight  pounds,  of  the  marketable 
production  would  be  withheld  by 
handlers  to  meet  their  reserve 
obligation. 


All  or  part  of  the  reserve  almonds 
could  be  released  to  the  salable  category 
if  it  is  found  that  the  supply  made 
available  by  the  salable  percentage  is 
insufficient  to  satisfy  1999-2000  trade 
demand  needs  or  desirable  carryover  for 
use  during  the  2000-2001  crop  year. 
The  Board  is  required  to  make  any  - 
recommendations  to  the  Secretary  to 
increase  the  salable  percentage  prior  to 
May  15.  2000.  pursuant  to  §  989.48  of 
the  order.  Altemative^r,  all  or  a  portion 
of  the  reserve  almonds  could  be  sold  by 
the  Board,  or  by  handlers  under 
agreement  with  the  Board,  to 
governmental  agencies  or  charitable 
institutions  or  for  diversion  into  almond 
oil.  almond  butter,  animal  feed,  or  other 
outlets  which  the  Board  finds  are 
noncompetitive  with  existing  normal 
outlets  for  almonds. 

As  previously  stated,  3  of  the  10 
Board  members  opposed  the 
recommendation  for  volume  regulation 
at  both  meetings  where  the  percentages 
were  recommended,  with  those  in 
opposition  commenting  that  this  year's 
projected  "large"  crop  would  ultimately 
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be  considered  average  in  size,  and  that 
next  year's  crop  would  be  even  larger 
due  to  new  plantings,  or  expressing  a 
preference  for  seeing  the  industry 
concentrating  on  building  demand 
rather  than  imposing  a  reserve. 
Observers  at  the  Board  meetings  who 
were  opposed  to  volume  regiilation 
commented  that  the  industry  should 
deal  with  increasing  supplies  by 
building  demand  through  its 
promotional  activities,  rather  than 
implementing  reserves.  Others 
suggested  that  it  is  more  appropriate  to 
manage  market  risks  at  the  individual 
handler  level  through  marketing  tools 
such  as  forward  contracting,  rather  than 
controlling  supplies  at  the  industry 
level. 

After  much  discussion,  the  majority  of 
Board  members  supported  the 
establishment  of  a  reserve  to  help 
maintain  orderly  marketing  conditions 
so  that  the  industry  can  successfully 
manage  the  projected  large  1999  almond 
crop.  The  long  term  goal  of  the  almond 
industry  is  to  increase  almond 
consimiption  and  demand,  and  the 
supporting  Board  members  believe  this 
can  be  best  achieved  in  the  presence  of 
stable  and  orderly  marketing  conditions. 
These  members  believe  that  use  of  the 
reserve  provisions  of  the  order  as  a 
supply  management  tool,  in  conjimction 
with  other  marketing  tools  available  in 
the  order,  can  assist  in  accomplishing 
the  industry's  goals. 

The  "Guidelines  for  Fruit,  Vegetable, 
and  Specialty  Crop  Marketing  Orders" 
(Guidelines)  issued  by  the  Department 
in  1982  specify  that  110  percent  of 
recent  years'  sales  be  made  available  to 
primary  markets  each  season  for 
marketing  orders  using  volume 
regulation.  This  rule  would  provide  an 
estimated  719  million  kernel  weight 
poimds  of  California  almonds  for 
unrestricted  sales  (1999  crop  salable 
production  plus  carryin  from  the  1998 
crop)  to  meet  increasing  domestic  and 
world  almond  consimiption  demand. 
This  amount  exceeds  the  estimated 
delivered  sales  for  1998-99  California 
almonds  by  about  22  percent.  Thus,  the 
Guidelines'  goals  are  met. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricidtural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 


unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  105  handlers 
of  California  almonds  who  are  subject  to 
regulation  imder  the  order  and 
approximately  6,000  almond  producers 
in  the  regulated  area.  Small  agrioiltiual 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000. 

Based  on  the  most  ciuxent  data 
available,  about  54  percent  of  the 
handlers  ship  under  $5,000,000  worth 
of  almonds  and  46  percent  ship  over 
15,000,000  worth  on  an  annual  basis.  In 
addition,  based  on  acreage,  production, 
and  grower  prices  reported  by  the 
National  A^cultural  Statistics  Service 
(NASS),  and  the  total  number  of  almond 
growers,  the  average  annual  grower 
revenue  is  approximately  $195,000.  In 
view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  handlers 
and  producers  of  California  almonds 
may  be  classified  as  small  entities. 

Pursuant  to  §981.47  of  the  order,  this 
rule  would  establish  salable  and  reserve 
percentages  applicable  to  California 
almonds  received  by  handlers  during 
the  1999-2000  crop  year.  The  voliune 
regulation  percentages  would  be  77.64 
percent  salable  and  22.36  percent 
reserve.  Salable  almonds  may  be  sold  by 
handlers  to  any  market  at  any  time. 
Reserve  almonds  must  be  withheld  by 
handlers  or  disposed  of  in  authorized 
outlets  such  as  almond  oil,  almond 
butter,  and  animal  feed.  Volimie 
regulation  is  warranted  this  season 
because  the  marketable  production 
estimate  of  796.8  million  kemelweight 
pounds  combined  with  the  1998-99 
carryin  inventory  of  100.4  million 
kemelweight  pounds  results  in  an 
available  supply  of  about  897  million 
kemelweight  pounds.  After  subtracting 
the  desirable  carryout  of  70  million 
kemelweight  pounds,  the  remaining 
supply  of  827  million  kemelweight 
pounds  would  be  1 78  million 
kemelweight  pounds  higher  than  the 
trade  demand  of  649  million 
kemelweight  pounds.  Volume 
regulation  is  intended  to  promote 
orderly  marketing  conditions  and  avoid 
unreasonable  fluctuations  in  supplies 
and  prices,  and  should  ultimately 
improve  grower  returns. 

Regardmg  the  impact  of  this  rule  on 
affected  entities,  the  salable  and  reserve 
percentages  would  apply  uniformly  to 
all  handlers  in  the  industry,  regardless 


of  size.  There  were  some  concerns 
expressed  at  the  Board's  meeting 
regarding  the  impact  of  a  reserve  on 
small  handlers,  specifically,  that  small 
handlers  who  do  not  have  adequate 
storage  fecilities  may  have  to  rent  such 
facilities  to  hold  their  reserve  almonds. 
These  are  costs  they  would  not 
otherwise  inciu-.  However,  the  costs  of 
holding  almonds  in  reserve  would  be 
home  proportionately  throughout  the 
industiy.  All  handlers  would  be 
required  to  store  reserve  almonds  in 
varying  quantities,  depending  upon  the 
total  amount  of  almonds  handled.  Those 
with  existing  facilities  would  also  incur 
storage  costs,  although  those  costs  may 
be  fixed  costs  spread  over  a  longer 
period  of  time.  In  any  event,  costs 
associated  with  storing  reserve  product 
are  expected  lu  be  more  than  offiiel  by 
the  benefits  of  orderly  marketing.  In 
addition,  the  order  was  amended  in 
1996  to  allow  handlers  to  transfer  their 
reserve  obligation  to  other  handlers. 
Thus,  handlers  with  no  storage  facilities 
would  now  have  the  option  to  transfer 
their  reserve  withholding  obligation  to 
other  handlers  who  could  store  the 
reserve  almonds. 

Furthermore,  almond  production,  like 
that  of  many  agricultiuul  commodities, 
can  vary  significantly  from  season  to 
season  due  to  a  variety  of  fectors.  This 
in  turn  can  contribute  to  wide 
fluctuations  in  prices.  For  example, 
California  almond  production  over  the 
past  10  years  has  varied  from  a  low  of 
366.7  million  kemelweight  pounds  in 
1995  to  a  high  of  756.5  million 
kemelweight  poimds  in  1997.  Grower 
prices  for  the  past  10  years,  as  reported 
by  the  NASS,  have  varied  from  a  low  of 
$.93  per  pound  in  1990  to  $2.48  per 
pound  in  1995. 

In  addition,  retiuns  to  growers  have 
reportedly  decreased  by  as  much  as 
$1.00  per  pound  since  the  beginning  of 
the  1998-99  crop  year.  It  is  believed  that 
a  larger  than  anticipated  1998  crop, 
market  speculation,  and  an  estimated 
record  1999  crop  have  contributed  to 
the  depressed  grower  prices.  Such 
swings  in  supplies  and  price  levels  can 
result  in  market  instability  and 
uncertainty  for  growers,  handlers, 
buyers  and  consumers.  While  the 
benefits  of  this  rulemaking  may  be 
difficult  to  quantify,  any  stabilizing 
effects  of  volume  regulation  would 
impact  both  small  and  large  handlers 
positively  by  helping  them  maintain 
orderly  marketing  conditions  through 
supply  management. 

Regarding  alternatives,  the  Board 
considered  not  recommending  volume 
regulation  this  season.  As  previously 
mentioned,  three  Board  members  and 
some  observers  at  the  Board's  meetings 
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e::  iressed  their  view  that  the  industry 
slibuld  continue  to  focus  on  increasing 
tt  t  demand  for  almonds  rather  than 
ii  ijplementing  a  reserve.  It  was 
e:  ^pressed  that  market  risk  can  be 
managed  by  individual  handlers 
through  marketing  tools  such  as  forward 
contracting,  rather  than  managing 
supply  at  the  industry  level.  However, 
tl^t  majority  of  Board  members 
si^bported  the  establishment  of  a  reserve 
help  maintain  orderly  marketing 
ditions  so  that  the  industry  can 
cessfuUy  manage  the  projected  large 
9  almond  crop.  The  Board  also 
iberated  the  merits  of  allocating  the 
lerve  to  noncompetitive  outlets  or 
mately  releasing  part  or  all  of  the 
lerve  as  salable.  The  Board  decided  to 
ay  this  decision  imtil  next  spring 
ien  additional  information,  including 
all  estimate  of  the  2000-2001  crop,  is 
available.  However,  handlers  may  sell 
n  serve  almonds  to  authorized  reserve 
oiijtlets  at  any  time  pursuant  to  an 
ncy  agreement  as  authorized  in 
1.67  of  the  order,  and  receive  credit 

St  their  withholding  obligation, 
his  nde  may  impose  some  additional 
orting,  recordkeeping  and  other 
pliance  requirements  on  both  small 
large  handlers.  Handlers  who 
ose  to  divert  their  reserve  almonds 
uthorized  outlets  would  have  to  file 
itain  reports  with  the  Board.  This 
uirement  is  the  same  as  that  applied 

g  the  1991-92  and  1994-95  crop 
s  when  almond  reserves  were  last 
iblished.  Most  of  the  industry's 
dlers  handled  almonds  during  those 
and  are  thus  familiar  with  the 
i()uired  reports.  These  reports  have 
b00n  previously  approved  by  the  Office 
oi  Management  and  Budget  (OMB) 
er  OMB  Control  No.  0581-0071.  As 

all  Federal  marketing  order 
igrams,  reports  and  forms  are 
odlcally  reviewed  to  reduce 
Formation  requirements  and 
diigplication  by  industry  and  public 
s^^or  agencies.  Finally,  the  Department 
h^  not  identified  any  relevant  Federal 
,es  that  duplicate,  overlap  or  conflict 
this  rule. 

addition,  the  Board's  meetings 
ire  widely  publicized  throughout  the 
ond  industry  and  all  interested 
sons  were  invited  to  attend  and 
icipate  in  Board  deliberations.  Like 
Board  meetings,  the  May  12  and  July 
1999,  meetings  were  public  meetings 
all  entities,  both  large  and  small, 
were  able  to  express  their  views  on  this 
issue.  The  Board  itself  is  composed  of 
II  >  members,  of  which  5  are  producers 
ail  1  5  are  handlers. 

.  Vlso,  the  Board  has  a  number  of 
ah  pointed  committees  to  review  certain 
is  s  ues  and  make  recommendations  to 


the  Board.  The  Board's  Reserve 
Committee  met  on  April  1,  May  11,  and 
July  12, 1999,  and  presented  its 
recommendations  to  the  Board  at 
meetings  on  May  12  and  July  12, 1999. 
All  of  these  meetings  were  open  to  the 
public,  and  both  large  and  small  entities 
were  able  to  participate  and  express 
their  views.  Finally,  interested  persons 
are  invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  the 
opportunity  to  respond  to  this  proposal. 
"Thirty  days  is  deemed  appropriate 
because  any  salable  and  reserve 
percentages  established  based  on  this 
proposal  should  be  implemented  as 
soon  as  possible.  The  beginning  of  the 
1999-2000  crop  year  is  August  1.  All 
written  comments  received  within  the 
comment  period  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Sub|ects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  proposed  to 
be  amended  as  follows: 

PART  981— AUyiONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

2.  In  Part  981,  §  981.240  is  added  to 
read  as  follows: 

f  981 .240  Salable  and  reserve  percentages 
for  almonds  during  the  crop  year  beginning 
on  August  1, 1999. 

The  salable  and  reserve  percentages    . 
diuing  the  crop  year  beginning  on 
August  1,  1999,  shall  be  77.64  percent 
and  22.36  percent,  respectively. 

Dated:  July  29,  1999. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  99-20499  Filed  8-9-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part*  145  and  147 
[Docket  No.  98-096-1] 

National  Poultry  Improvement  Plan  and 
Auxiliary  Provisions 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  National  Poultry  Improvement  Plan 
(the  Plan)  and  its  auxiliary  provisions 
by  establishing  new  program 
classifications  and  providing  new  or 
modified  sampling  and  tfi5?ting 
procediues  for  Plan  participants  and 
participating  flocks.  The  proposed 
changes  were  voted  on  and  approved  by 
the  voting  delegates  at  the  Plan's  1998 
National  Plan  Conference.  These 
changes  would  keep  the  provisions  of 
the  Plan  current  with  changes  in  the 
poultry  industry  and  provide  for  the  use 
of  new  sampling  and  testing  procedures. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  October 
12,  1999. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  98-096- 
1 ,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03 
4700  River  Road,  Unit  118.  Riverdale. 
MD  20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  98-096- 
1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  siue  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming.  4^ 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  R.  Rhorer,  Senior  Coordinator. 
Poultr\'  Improvement  Staff,  National 
Poultry  Improvement  Plan.  Veterinary 
Services.  APHIS,  USDA,  1498  Klondike 
Road,  Suite  200,  Conyers,  GA  30094- 
5104;  (770)  922-3496. 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Poultry  Improvement 
Plan  (NPDP,  also  referred  to  below  as 
"the  Plan")  is  a  cooperative  Federal- 
State-industry  mechanism  for 
controlling  certain  poultry  diseases.  The 
Plan  consists  of  a  variety  of  programs 
intended  to  prevent  and  control  egg- 
transmitted,  hatchery-disseminated 
poultry  diseases.  Participation  in  all 
Plan  programs  is  voluntary,  but  flocks, 
hatcheries,  and  dealers  must  qualify  as 
"U.S.  Pullorum-Typhoid  aean"  before 
participating  in  any  other  Plan  program. 
Also,  the  regulations  in  9  CFR  part  82, 
subpart  C,  which  provide  for  certain 
testing,  restrictions  on  movement,  and 
other  restrictions  on  certain  chickens, 
eggs,  and  other  articles  due  to  the 
presence  of  Salmonella  enteritidis, 
require  that  no  hatching  eggs  or  newly 
hatched  chicks  from  egg-type  chicken 
breeding  flocks  may  be  moved  interstate 
unless  they  are  classified  "U.S.S. 
Enteritidis  Monitored"  under  the  Plan 
or  have  met  equivalent  requirements  for 
S.  enteritidis  control,  in  accordance 
with  9  CFR  145.23(d),  under  official 
supervision. 

The  Plan  identifies  States,  flocks, 
hatcheries,  and  dealers  that  meet  certain 
disease  control  standards  specified  in 
the  Plan's  various  programs.  As  a  result, 
customers  can  buy  poultry  that  has 
tested  clean  of  certain  diseases  or  that 
has  been  produced  imder  disease- 
prevention  conditions. 

The  regulations  in  9  CFR  parts  145 
and  147  (referred  to  below  as  the 
regulations)  contain  the  provisions  of 
the  Plan.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  amends 
these  provisions  from  time  to  time  to 
incorporate  new  scientific  information 
and  technologies  within  the  Plan.  In  this 
document,  we  are  proposing  to  amend 
the  regulations  to: 

1.  Establish  two  new  classifications: 
"U.S.  Avian  Influenza  Clean"  for 
primary  and  multiplier  egg-  and  meat- 
type  breeding  chicken  flocks  and  "U.S. 
Mycoplasma  Meleagridis  Clean  State, 
Turkeys." 

2.  Identify  the  agar  gel 
immunodiffusion  (ACID)  test  and  the 
enzyme-linked  immunosorbent  assay 
(ELISA)  as  official  tests  for  avian 
influenza  in  the  Plan. 

3.  Allow  the  use  of  Food  and  Drug 
Administration  (FDA)  approved  feed 
sanitizing  agents  or  salmonella  control 
products  in  certain  chicken  and  turkey 
breeding  flocks. 

4.  Eliminate  references  to  Salmonella 
typhimurium  throughout  the 
regulations. 


5.  Add  the  colony  lift  assay  for  group 
D  salmonella  and  eliminate  the  referral 
of  all  group  D  salmonella  to  APHIS' 
National  Veterinary  Services 
Laboratories  (NVSL)  in  the  laboratory 
protocol  for  isolation  and  identification 
of  salmonella  in  breeding  turkeys. 

6.  Make  several  changes  to  the  duties 
of  the  General  Conference  Committee  of 
theNPIP. 

7.  Establish  technical  protocol  for 
culturing  chick  meconiiun. 

8.  Provide  for  the  use  of  either  chick 
papers  or  meconium  as  testing  samples 
in  the  "U.S.  Salmonella  Monitored" 
program  of  meat-type  breeding 
chickens. 

9.  Amend  the  procedure  for 
determining  the  status  of  a  flock 
reacting  to  tests  for  Mycoplasma 
galthepticum,  M.  synoviae,  and  M. 
meleagridis. 

10.  Provide  for  the  participation  of 
emu,  rhea,  and  cassowary  breeding 
flocks  in  the  provisions  of  the  Plan. 

11.  Remove  exceptions  to  the 
requirements  for  puUorum  typhoid 
clean  States  that  pertain  to  turkey 
hatcheries  or  supply  flocks. 

12.  Add  or  amend  several  definitions. 
These  proposed  amendments  are 

consistent  with  the  recommendations 
approved  by  the  voting  delegates  to  the 
National  Plan  Conference  that  was  held 
fromjuly  15tol7, 1998. 

Participants  in  the  1998  National  Plan 
Conferences  represented  flockowners, 
breeders,  hatcherymen,  and  Official 
State  Agencies  from  all  cooperating 
States.  The  proposed  amendments  are 
discussed  in  greater  detail  below. 

U.S.  Avian  Influenxa  Clean 

We  are  proposing  to  add  a  new 
§  145.23(h)  to  establish  a  new  "U.S. 
Avian  Influenza  Clean"  classification 
for  egg-type  chickens  and  meat-type 
chickens.  This  proposed  program  is 
intended  to  be  the  basis  from  which  the 
breeding-hatchery  industry  could 
conduct  a  program  for  the  prevention 
and  control  of  avian  influenza.  The 
program  would  enable  flockowners  to 
determine  the  presence  of  avian 
influenza  in  breeding  chickens  through 
routine  serological  surveillance  of  each 
participating  breeding  flock.  A  flock  and 
the  hatching  eggs  and  chicks  produced 
fit>m  it  would  qualify  for  this  proposed 
classification  when  die  Official  State 
Agency  determined  that  they  have  met 
the  qualifying  requirements. 

For  primary  breeding  flocks,  a 
minimum  of  30  birds  would  have  to 
have  been  tested  negative  for  antibodies 
to  avian  influenza  when  the  flock  is 
more  than  4  months  of  age  to  qualify  for 
the  classification.  After  qualifying,  a 
sample  of  at  least  30  birds  fix>m  the  flock 


would  have  to  be  tested  negative  at 
intervals  of  90  days  to  retain  the 
classification.  As  noted  above,  this 
routine  serological  surveillance  would 
allow  flockowners  to  monitor  their 
flocks  for  the  presence  of  avian 
influenza.  Under  the  proposed 
classification  criteria,  flockowners  could 
test  samples  of  fewer  than  30  birds  at 
any  one  time  if  all  pens  were  equally 
represented  and  a  total  of  30  birds  was 
tested  within  each  90-day  period.  This 
would  provide  an  alternative  for 
flockowners  who  may  find  it  easier  to 
spread  the  necessary  testing  out  over  a 
period  of  time  rather  than  testing  all  the 
birds  at  the  same  time. 

The  qualifying  requirements  for 
multiplier  breeding  flocks  would  be  the 
same  as  for  primary  breeding  flocks 
with  one  exception:  Instead  of  having  to 
test  a  sample  of  30  birds  every  90  days 
to  retain  the  classification,  the  testing 
interval  for  multiplier  breeding  flocks 
would  be  30  birds  every  180  days.  This 
longer  testing  interval  for  multiplier 
breeding  flocks  is  used  throughout  the 
Plan  in  other  disease  classifications  and 
is  appropriate  because  there  are  many 
more  multiplier  breeding  flocks  than 
primary  breeding  flocks — the  ratio  is 
roughly  5V2  to  1.  With  the  much  larger 
number  of  midtiplier  breeding  flocks,  it 
works  out  that  midtiplier  breeding 
flocks  would  actually  be  tested  nearly 
three  times  more  often  diuing  the  course 
of  a  year  than  the  primary  breeding 
flocks  in  a  given  State.  Given  that  the 
midtiplier  breeding  flocks  are  held  in 
comparatively  closer  proximity  and 
looser  bioseciuity  conditions,  relative  to 
the  primary  breeding  flocks,  the  health 
status  of  one  multiplier  flock  is 
considered  a  reliable  indicator  of  the 
health  status  of  the  surroxmding 
multiplier  flocks.  This  is  especially  true 
with  regard  to  avian  influenza,  given  the 
fact  that  the  level  of  avian  influenza 
infection  in  the  flocks  in  an  area  where 
the  disease  is  present  would  be  very 
high,  if  not  100  percent.  Given  these 
considerations,  we  believe  that  this 
longer  interval  for  testing  multiplier 
breeding  flocks  would  provide  an 
appropriate  level  of  siuveillance  for 
avian  influeza. 

U.S.  M.  Meleagridis  Clean  State. 
Turkeys 

We  are  proposing  to  add  a  new 
§  145.44(e)  to  establish  a  new  "U.S.  M. 
Meleagridis  Clean  State"  classification 
for  turkeys.  This  proposed  new 
classification  would  be  given  to 
qualifying  States  in  which  all  turkey 
flocks  have  been  shown  to  be  free  of 
Mycoplasma  meleagridis  and  in  which 
no  M.  meleagridis  has  been  detected  in 
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tti  t  cey  flocks  for  at  least  the  previous  12 
mcnths. 

for  a  State  to  qualify  for  this  proposed 
new  classification,  all  turkey  breeding 
fl6cks  in  production  in  the  State  would 
~  ite  to  qualify  as  "U.S.  M.  Meleagridis 
CMan"  or  its  equivalent,  and  all  turkey 
hi  itcheries  within  the  State  would  have 
to  jiandle  only  products  that  are 
cl)|5sified  as  "U.S.  M.  Meleagridis 

i"  or  its  equivalent.  Additionally, 
shipments  of  products  from  turkey 
sding  flocks  other  than  those 
sified  as  "U.S.  M.  Meleagridis 
C^^an"  or  its  equivalent  into  the  State 
Id  be  prohibited. 
1^  persons  performing  poultry 
9ase  diagnostic  services  withhi  the 
|te  would  be  required  to  report  to  the 
icial  State  Agency  within  48  hours 
I  source  of  all  turkey  specimens  that 
I  identified  as  being  infected  with  M. 
leapidis;  such  reports  would  have  to 
followed  by  an  investigation  by  the 
idal  State  Agency  to  determine  the 
of  the  infection.  Any  turkey 
bijeeding  flock  found  to  be  infected  with 
h^-imeleagridis  would  have  to  be 
qi^^rantined  imtil  marketed  under 
siibervision  of  the  Official  State  Agency. 

n  a  State  no  longer  met  any  of  the 
apove  conditions,  or  if  repeated 
o«breaks  of  M.  meleagridis  occiured  in 
\ey  breeding  flocks,  or  if  an  infection 
spfead  from  the  premises  on  which  it 
OBikinated,  APHIS  would  have  grounds 
to  fevoke  its  determination  that  the 
State  was  entitled  to  the  classification. 
Such  action  would  not  be  taken  imtil 
AfJHIS  had  conducted  a  thorough 
investigation  and  the  Official  State 
Agency  had  been  given  an  opportimity 
fon  a  hearing  in  accordance  with  rules 
of  practice  adopted  by  the 
nistrator. 


for  Avian  Influenza 

/e  are  proposing  to  amend  §  145.14, 
'$lood  testing,"  to  designate  the  agar 
g^l  immunodiffusion  (AGID)  test  and 
the  enzyme-linked  inununosorbent 
a^aay  (ELISA)  as  the  official  Plan  blood 
teas  for  avian  influenza.  These  tests 
wbuld  have  to  be  conducted  using 
ai  itigens  or  test  kits  approved  by  the 
D  ^lartment  and  the  Official  State 
A  ^ncy  and  would  have  to  be  performed 
iij  accordance  with  the 
reiQommendations  and  instructions 
provided  by  the  test's  producer  or 
nnnufacturer.  These  proposed 
requirements  would  ensure  that  the 
tejEtts  are  routinely  conducted  in  a 
c(  II  isistent  and  accurate  manner.  We 
w  c  uld  allow  the  use  of  either  test 
be(  :ause  some  laboratories  find  the 
E  iSA  a  less  labor-intensive  test  to 
po-form,  but  the  AGID  is  recognized  by 
the  Office  of  International  Epizootics  as 


the  international  standard  test  for  avian 
influenza.  We  would  require,  however, 
that  any  ELISA  positive  tests  woidd 
have  to  be  check  tested  using  the  AGID, 
since  the  AGID  test  is  specifically 
required  by  many  of  the  countries  to 
which  the  United  States  poultry 
industry  exports  its  products. 

The  instructions  for  conducting  the 
AGID  and  ELISA  tests  would  be  set  out 
in  a  new  §  147.9.  Paragraph  (a)  of  the 
proposed  new  section  would  provide 
detailed  instructions  regarding  the  use 
of  AGID  test  as  a  screening  test  for  avian 
influenza,  including  lists  of  the 
materials  and  reagents  needed  for  the 
test  and  directions  for  preparing  the 
avian  influenza  AGID  agar,  performing 
the  AGID  test,  and  interpreting  test 
results.  Paragraph  (b)  of  the  proposed 
new  section  would  explain  that  the 
ELISA  may  also  be  used  as  a  screening 
test  for  avian  influenza  and  would 
require  the  use  of^ederally  licensed 
ELISA  kits  in  accordance  with  the 
manufacturer's  instructions.  The  AGID 
testing  protocob,  which  are  set  out  in 
§  147.9  in  the  rule  portion  of  this 
document,  were  developed  by  NVSL 
and  have  been  reviewed  by  avian 
influenza  technical  experts.  Because 
proposed  §  147.9  contains  a  footnote,  we 
would  also  renumber  the  remaining 
footnotes  in  part  147  to  accommodate  its 
inclusion. 

Feed  and  SalmoneUa  Control  Products 

The  definitions  of  baby  poultry  in 
§  145.1,  chicks  in  §§  145.21  and  145.31, 
and  poults  in  §  145.41  all  refer  to  newly 
hatched  birds  that  have  not  been  fed  or 
watered.  The  limitation  on  feeding  and 
watering  can  be  traced  back  to  the 
standard  practices  for  shipping  mail 
order  chicks  and  poults  that  were 
developed  when  it  was  impractical  to 
include  food  or  water  in  the  chick  or 
poult  boxes.  Now,  however,  gels  are 
available  that  can  easily  be  placed  in 
chick  and  poult  boxes.  The  use  of  these 
gels  has  become  widespread  in  the 
industry  and  has  virtually  eliminated 
primary  mortality  in  baby  poultry  due  to 
dehydration.  Therefore,  we  are 
proposing  to  amend  the  definitions  of 
baby  poultry,  chicks,  and  poults  to 
remove  the  words  "that  have  not  been 
fed  or  watered"  in  order  for  the 
regulations  in  part  145  to  reflect  actual 
poultry  industry  practice. 

We  do  believe,  however,  that  it  is 
important  to  ensure  that  the  gels  or 
other  nutrients  provided  to  the  baby 
poultry  in  participating  flocks  and 
hatcheries  do  not  expose  the  chicks  or 
poults  to  any  of  the  diseases  addressed 
by  Plan  programs.  Accordingly,  we  are 
proposing  to  add  a  paragraph  to  each  of 
the  subparts  in  part  145  to  inform  Plan 


participants  that  any  nutritive  material 
provided  to  baby  poultry  must  be  free  of 
the  avian  pathogens  that  are  officially 
represented  in  Plan  disease 
classifications,  which  are  listed  in 
§  145.10.  This  paragraph  would  be 
added  to  §  145.6,  "Specific  provisions 
for  participating  hatcheries,"  in  subpart 
A  and  to  the  "Participation"  sections 
(i.e.,  §§145.21, 145.31,  145.41,  145.51, 
and  145.61)  of  the  other  five  subparts. 

We  are  also  proposing  to  amend 
§§  145.23(d),  145.33(h),  and  145.43(f)  to 
provide  for  the  use  of  FDA-approved 
salmonella  control  products  on  finished 
feed  as  an  additional  measure  for 
reducing  salmonella  in  breeding  flocks. 
The  Plan's  provisions  ciurently  provide 
for  the  use  of  feed  with  no  animal 
protein  or  require  feed  containing 
animal  prulein  lo  meet  specified 
requirements.  Allowing  salmonella 
control  products  that  have  been 
approved  by  the  FDA  to  be  used  in 
poultry  feed  would  provide  flockowners 
with  an  alternative  means  of  reducing 
the  likelihood  of  salmoneUa  being 
introduced  into  their  breeding  flocks 
through  feed. 

Addition  of  Emus,  Rheas,  and 
Cassowaries 

We  are  proposing  to  amend  parts  145 
and  147  to  provide  for  the  participation 
of  emu,  rhea,  and  cassowary  breeding 
flocks  in  the  provisions  of  the  Plan.  The 
proposed  addition  to  the  Plan  of 
provisions  for  emu,  rhea,  and  cassowary 
breeding  flocks  was  voted  on  and 
approved  by  the  voting  delegates  at  the 
Plan's  1998  National  Plan  Conference 
and  follows  the  addition  in  1998  of 
provisions  for  the  participation  of 
ostrich  breeding  flocks.  Adding 
provisions  to  the  Plan  for  emu,  rhea. 
and  cassowary  breeding  flocks  would 
make  it  possible  for  the  owners  of  those 
flocks  to  volimtarily  participate  in  the 
Plan's  programs  for  the  prevention  and 
control  of  egg-transmitted,  hatchery- 
disseminated  poultry  diseases.  To 
integrate  emus,  rheas,  and  cassowaries 
into  the  provisions  of  the  Plan,  we  are 
proposing  to  amend  several  sections  of 
the  regulations. 

First,  we  would  add  emus,  rheas.  and 
cassowaries  to  the  definition  of  poultry 
in  §  145.1  to  ensiue  that  the  general 
provisions  of  the  regulations  would 
apply,  where  applicable,  to  emus,  rheas, 
and  cassowaries  as  well  as  to  the  types 
of  poultry  already  covered  by  the  Plan. 
With  the  proposed  addition  of  emus, 
rheas,  and  cassowaries,  the  definition  of 
pou/f/y  would  read:  "Domesticated 
fowl,  including  chickens,  turkeys.  . 
ostriches,  emus,  rheas,  and  cassowaries, 
waterfowl,  and  game  birds,  except  doves 
and  pigeons,  which  are  bred  for  the 
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primary  purpose  of  producing  eggs  or 
meat." 

Under  §  145.3(c).  "Participation."  a 
Plan  partidpant  in  any  State  must 
participate  with  all  of  his  poultry 
hatching  ^g  supply  flocks  and  hatchery 
operations  in  that  State.  To  demonstrate 
compliance  with  that  requirement,  the 
Plan  participant  must  submit  a  report  of 
each  of  his  breeding  flocks  within  the 
State  to  the  Official  State  Agency  before 
the  birds  in  a  breeding  flock  reach  24 
weeks  of  age  or,  in  the  case  of  ostriches, 
before  the  birds  reach  20  months  of  age. 
Undw  the  provisions  of  this  proposed 
rule,  those  participation  requirements 
would  also  apply  to  emu.  rhea,  and 
cassowary  hatching  egg  supply  flocks 
and  hatchery  operations.  Because  emus, 
rheas,  and  cassowaries  mature  at  a  rate 
comparable  to  that  of  ostriches,  a 
participant  would  have  to  report  his  or 
her  emu,  rhea,  or  cassowary  breeding 
flocks  to  the  Official  State  Agency 
before  the  birds  in  the  flock  reach  20 
months  of  age,  as  is  the  case  for 
ostriches,  rather  than  24  weeks  of  age  as 
required  for  other  poiiltry. 

We  would  amend  the  mtroductory 
text  of  §  145.14  by  adding  a  provision 
regarding  the  blood  testing  of  emus, 
riieas.  and  cassowaries.  That  text 
currently  states  that  poultry  must  be 
more  than  4  months  of  age  when  blood 
tested  for  an  official  classification, 
except  for  turkeys,  which  may  be  blood 
tested  at  12  weeks  of  age;  game  birds, 
which  may  be  blood  tested  when  more 
than  4  months  of  age  or  upon  reaching 
sexual  maturity,  whichever  comes  first; 
and  ostriches,  which  must  be  more  than 
12  months  of  afij9. 

hi  providinglbr  the  blood  testing  of 
emus,  riieas.  and  cassowaries,  we  are 
also  proposing  to  amend  the  exception 
r^arding  ostriches.  Specdfically,  we 
would  provide  that  ostrich,  emu,  rhea, 
and  cassowary  candidates  would  be 
blood  tested  when  at  least  12  months  of 
age  or  upon  reaching  sexual  maturity, 
depending  upon  the  species  and  at  the 
discretion  of  the  Official  State  Agency. 
(As  noted  in  the  previous  paragraph, 
ostriches  currenUy  must  be  "more  than 
12  months  of  age"  when  blood  tested.) 
We  would  provide  for  blood  testing  to 
occur  when  the  birds  are  at  least  12 
months  of  age  or  upon  reaching  sexual 
maturity  because  these  four  species  will 
not  reach  sexiud  maturity  at  the  same 
age.  although  approximately  a  year  after 
hatching  is  an  appropriate  general  time 
frame.  The  immature  birds  are  kept  in 
a  juvenile  rearing  facility  for  about  a 
year  after  hatching,  so  it  would  not  be 
necessary  to  test  them  for  an  official 
classification  until  such  time  as  they 
were  ready  to  be  integrated  into  a 
breeding  flock. 


The  special  provisions  for  emu,  rhea, 
and  cassowary  breeding  flocks  would  be 
added  to  subpart  F  (§§  145.61  through 
145.63),  which  currently  pertains  only 
to  ostriches.  To  include  emus,  rheas, 
and  cassowaries  in  subpart  F,  we  would 
add  the  words  "emu,  rhea.  and 
cassowary"  after  the  word  "ostrich"  in 
the  following  places: 

The  title  of  the  subpart.  As  amended, 
the  title  would  read  "Special  Provisions 
for  Ostrich,  Emu,  Rhea,  and  Cassowary  ' 
Breeding  Flocks." 

The  introductoiy  text  of§  145.62. 
Emus,  rheas,  and  cassowaries  would  be 
subject  to  the  section's  requirement  that 
participating  flocks,  and  the  eggs  and 
chicks  produced  from  them,  must 
comply  with  the  applicable  general 
provisions  of  subpart  A  and  the  special 
provisions  of  subpart  F. 

Paragraph  (a)  of  §145.62.  Emus, 
rheas,  and  cassoMraries  would  lose  their 
identity  under  Plan  terminology — that 
is,  they  would  not  be  considered  U.S. 
Pullorum-Typhoid  Clean  poultry — if 
they  were  not  maintained  under  the 
conditions  prescribed  in  §  145.5(a). 
Under  §  145.5(a),  poultry  equipment, 
poultry  houses,  and  the  land  in  their 
inunediate  vicinity  must  be  kept  in 
sanitary  condition,  and  the  participating 
flock,  its  eggs,  and  all  equipment  used 
in  connection  with  the  flock  must  be 
kept  separated  from  nonparticipating 
flocks.  The  sanitation  and  segregation 
described  in  §  145.5(a)  are  important 
factors  in  maintaining  the  health  of 
flocks,  which  is  why  we  would  require 
that  those  conditions  be  met  in  order  for 
started  poultry  to  retain  its  identity 
imder  Plan  tominology. 

Paragraph  (b)  of§  145.62.  The 
hatching  eggs  produced  by  emu.  rhea, 
and  cassowary  primary  breeding  flocks 
would  have  to  be  fumigated  or 
otherwise  sanitized;  that  paragraph  also 
refers  the  reader  to  §  147.22,  which 
contains  procedures  for  the  sanitation  of 
hatching  eggs.  This  proposed 
requirement  for  the  sanitation  of 
hatching  eggs  would  serve  to  help 
prevent  the  transmission  of  egg- 
disseminated  diseases  that  could  be 
spread  by  unsanitized  eggs. 

Paragraph  (a)  of§  145.63.  Emu,  rhea, 
and  cassowary  flocks  would  be  subject 
to  the  same  qualifying  criteria  for  the 
U.S.  Pullorum-Typhoid  Clean 
classification  as  are  ostrich  flocks.  Emu, 
rhea,  and  cassowary  flocks  seeking  the 
U.S.  Pullorum  Typhoid  Clean 
classification  woiiid  have  to 
demonstrate  their  freedom  from 
pullorum  and  typhoid  to  the  Official 
State  Agency  through  annual  blood 
testing  or  a  bacteriological  monitoring 
program. 


The  regulations  in  §  147.45  regarding 
official  delegates  to  Plan  conferences 
refer  to  the  programs  prescribed  in 
subparts  B,  C,  D,  and  E  of  part  145. 
Similarly,  the  regulations  in  §  147.46 
refer  to  four  committees  within  the  Plan 
(egg-type  chickens,  meatrtype  chickens, 
turkeys,  and  waterfowl,  exhibition 
poiil^,  and  game  birds)  that  have  been 
established  to  consider  possible  changes 
to  the  Plan's  provisions,  hi  order  to  fully 
integrate  ostrich,  emu,  rhea.  and 
cassowary  flocks  into  the  Plan  and 
provide  for  the  full  participation  of  their 
flockowners,  we  are  proposing  to  amend 
§  147.45  so  that  it  refers  to  subpart  F  and 
§  147.46  so  that  it  refers  to  a  committee 
for  ostriches,  emus,  rheas,  and 
cassowaries. 

Mycf^lasma  Status  of  Flocks 

In  §  147.6,  "Procedure  for  determining 
the  status  of  flocks  reacting  to  tests  for 
Mycoplasma  gallisepticum. 
Mycoplasma  synoviae.  and  Mycoplasma 
meleagridis,"  paragraph  (a)(14) 
currently  provides  that  a  flock  will  be 
considered  infected  with  mycoplasma 
based  on  the  results  of  an  in  vivo  bio- 
assay,  poljrmerase  chain  reaction  (PCR) 
based  procedures,  or  cultural 
examinatioiis.  That  paragraph  does, 
however,  provide  that  if  only  the  bio- 
assay  is  positive,  additional  in  vivo  bio- 
assays.  PCR-based  procedures,  or 
cultural  examinations  may  be 
conducted  by  the  Official  State  Agency 
before  a  final  determination  on  the 
flock's  mycoplasma  status  is  made.  In 
this  document,  we  are  proposing  to 
amend  that  paragraph  to  provide  the 
same  opportunity  for  additional  testing 
in  instances  when  only  the  results  of  the 
PCR-based  procedure  are  positive.  This 
proposed  change  would  allov/  Official 
State  Agencies  to  corroborate  the 
findings  of  the  PCR-based  procedures 
through  the  use  of  seroconversion  or 
culture  isolation  of  the  mycoplasma 
organism. 

Colony  Liil  Assay 

We  are  proposing  to  amend 
§  147.11(b),  which  contains 
bacteriological  examination  procedures 
for  use  Math  turkey  specimens  and 
environmental  specimens  from  turkey 
flocks,  to  provide  for  the  use  of  the 
colony  lift  assay  as  a  means  for 
laboratories  to  pick  group  D  salmonella 
colonies  from  selective  and  non- 
selective agar  culture  plates.  Group  D 
salmonella  colonies  are  difficult  to 
detect  on  agar  culture  plates,  so 
allowing  the  use  of  a  group  D  colony  lift 
assay  would  increase  the  sensitivity  of 
the  culture  procedure  by  eliminating  the 
randomness  of  selecting  colonies,  as  the 
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ra  n  domness  could  lead  to  group  D 

ci  Itiues  being  missed  on  the  agar  plate. 

We  are  also  proposing  to  amend  the 
turicey  cultiuing  provisions  in 
§  [47.11(b)  to  remove  the  requirement 
tfa  at  all  salmonella  group  D  cultures  be 
re  [erred  to  NVSL  for  serotyping. 
A  ithorized  laboratories  are  capable  of 
cc  aducting  the  serotyping  themselves, 
sc  mere  is  no  need  for  the  cultures  to 
b^  referred  to  NVSL.  These  proposed 
ch^ges  would  make  the  turkey 
ciil  ttiring  requirements  consistent  with 
th  E  corresponding  requirements  for  egg- 
ty  f  e  and  meat-tjrpe  chickens. 

CI  I  ick  Meconium  Testing  Procedure 

}  Ve  are  proposing  to  add  a  new 
§  i  17.18  to  provide  a  testing  procedure 
fo  r  chick  meconium.  This  pmredure, 
w :  ich  is  set  out  in  the  rule  portion  of 
tfai ;  document,  would  be  added  because 
thJ0  "U.S.  Salmonella  Monitored" 
cl  lissification  requires  the  testing  of 
cl  ick  meconium.  Because  the  testing  is 
re  [luired  by  the  Plan,  it  is  necessary  to 
pi  ovide  an  official  procedure  for  the 
cc  flection  of  samples  and  laboratory 
te»ing.  The  testing  protocol  was 
doyeloped  by  scientists  from  the 
Piiknary  Poultry  Breeders  Veterinarian 
R(  >^dtable  who  have  expertise  in 
satl^nonella  isolation  and  identification. 

neral  Conference  Conunittee 

^ection  147.43  explains  the 

ibership.  duties,  and  functions  of 
th^  Plan's  General  Conference 
Copmittee  (GCC).  which  is  the  body 
th  ^t  provides  advice  and  assistance  to 
th  a  Department  in  its  administration  of 
th4  NPIP.  At  the  1998  National  Plan 
C(  >hference,  the  voting  delegates 
a{  proved  additional  duties  that  the  Plan 

ibership  wishes  the  GCC  to 
undertake.  Those  additional  duties  are: 

Advise  and  make  recommendations 
tol  the  Department  to  the  relative 

ortance  of  maintaining,  at  all  times, 

uate  Department  funding  for  the 
to  enable  the  Senior  Coordinator 
ai  id  staff  to  fully  administer  the 
pi  ovisions  of  the  Plan. 

4  Advise  and  make  yearly 
rebommendations  to  the  Department 
w  i^  respect  to  the  NPIP  budget  well  in 
a( :  ranee  of  the  start  of  the  budgetary 
piocess. 

Serve  as  a  direct  liaison  between 
tby  NPIP  and  the  United  States  Animal 
Hefdth  Association. 

Advise  and  make  recommendations 
tol  the  IDepartment  regarding  NPIP 
in  yolvement  or  representation  at  poultry 
inc  ustry  functions  and  activities  as 
di  K  imed  necessary  or  advisable  for  the 
pi  I  rposes  of  the  NPIP. 


We  are,  therefore,  proposing  to  amend 
§  147.43  to  reflect  these  additional 
advisory  and  liaison  duties. 

Definitions 

In  §  145.1,  we  are  proposing  to  amend 
the  definition  of  authorized  laboratory 
and  to  add  a  definition  of  independent 
flock.  The  definition  of  authorized 
laboratory  currently  reads:  "A 
laboratory  designated  by  an  Official 
State  Agency,  subject  to  review  by  the 
Service,  to  perform  the  blood  testing 
and  bacteriological  examinations 
provided  for  in  this  part. "  We  are 
proposing  to  add  to  the  end  of  that 
definition  the  following:  "The  Service's 
review  will  include,  but  will  not 
necessarily  be  limited  to,  checking 
records,  laboratory  protocol,  check-test 
proficiency,  periodic  duplicate  samples, 
and  peer  review.  A  satisfactory  review 
will  result  in  the  authorized  laboratory 
being  recognized  by  the  Service  as  a 
nationally  approved  laboratory  qualified 
to  perform  the  blood  testing  and 
bacteriological  examinations  provided 
for  in  this  part."  Authorized  laboratories 
have  developed  into  a  significant 
component  of  the  Plan,  and  the  types  of 
tests  that  are  conducted  by  authorized 
laboratories  on  behalf  of  the  NPIP  have 
become  more  varied  in  recent  years  as 
the  Plan  has  become  involved  in  the 
certification  of  essentially  all  of  the  live 
poultry  and  poultry  meat  products 
produced  in  the  United  States.  The 
delegates  at  the  Plan's  1998  National 
Plan  Conference  voted  to  add  the 
specific  review  elements  described 
above  to  the  definition  of  authorized 
laboratory  in  order  to  provide  for 
uniformity  and  consistency  among  the 
Plan's  125  authorized  laboratories. 

There  are  three  categories  of 
participation  in  the  NPIP:  Hatcheries, 
independent  flocks,  and  dealers. 
Hatcheries  and  dealers  are  already 
addressed  in  §  145.1,  but  there  is  not 
currently  a  definition  of  the  term 
"independent  flock."  Therefore,  we  are 
proposing  to  add  the  following 
definition  of  independent  flock  to 
§  145.1:  "A  flock  that  produces  hatching 
eggs  and  that  has  no  ownership 
affiliation  with  a  specific  hatchery." 

We  are  also  proposing  to  amend 
§  145.61,  which  provides  definitions  for 
the  specific  provisions  of  subpart  F. 
That  section  does  not  currently  include 
a  definition  for  the  term  "chick,"  which 
is  used  several  times  in  that  subpart. 
Therefore,  we  are  also  proposing  to 
amend  §  145.61  to  add  a  definition  of 
chick,  which  would  read  "Newly 
hatched  ostriches,  emus,  rheas,  or 
cassowaries."  Adding  this  definition, 
which  is  consistent  with  the  definition 
provided  for  the  same  term  in  the  other 


four  subparts  of  part  145,  would  clariiy 
what  is  intended  when  the  term  "chick" 
is  used  in  subpart  F. 

Miscellaneous 

Prior  to  1970,  the  provisions  of  the 
regulations  that  apply  to  turkeys  were 
not  part  of  the  NPIP,  but  were  instead 
part  of  the  National  Turkey 
Improvement  Plan  (NTIP).  Because 
turkeys  were  not  included  in  the  NPIP, 
the  NPIP  regulations  specifically 
excluded  turkey  hatcheries,  hatchery 
supply  flocks,  and  breeding  flocks  from 
the  criteria  used  to  determine  the 
puUonun-typhoid  status  of  meat-type 
and  egg-type  chicken  breeding  flocks 
and  waterfowl,  exhibition  poultry,  and 
game  bird  breeding  flocks.  When  the 
NTIP  was  integrated  into  the  NPIP, 
those  exemptioas  should  have  been 
removed  from  the  regulations  but  were 
not,  which  has  resulted  in  a  discrepancy 
between  the  U.S.  Pullorum-Typhoid 
Clean  classification  criteria  for  turkeys 
and  the  same  criteria  for  chickens  and 
waterfowl,  exhibition  poultry,  and  game 
birds.  A  similar  discrepancy  exists 
between  the  U.S.  Pullorum-Typhoid 
Clean  classification  criteria  for  egg-  and 
meat-type  chicken  supply  flocks  and  the 
requirements  for  waterfowl,  exhibition 
poultry,  and  game  bird  supply  flocks.  In 
order  to  eliminate  those  discrepancies, 
we  are  proposing  to  amend  §§  145.23, 
145.33,  and  145.53  to  eliminate  the 
incorrect  exemptions  discussed  in  this 
paragraph. 

We  are  also  proposing  to  amend 
§  145.1  to  remove  the  definition  of  S. 
typhimurium  infection  or  typhimurium 
because  the  disease  is  not  referred  to. 
nor  is  the  term  itself  used,  in  part  145. 
Further,  because  the  Plan  does  not 
include  any  programs  for  the  prevention 
or  control  of  Salmonella  typhimurium, 
the  instructions  provided  in  §  147.4, 
"The  tube  agglutination  test  for  S. 
typhimurium,"  are  unnecessary. 
Therefore,  we  are  proposing  to  remove 
§  147.4  from  the  regulations. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule  . 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  proposed  changes  contained  in 
this  document  are  based  on  the 
recommendations  of  representatives  of 
member  States,  hatcheries,  dealers, 
flockowners,  and  breeders  who  took 
part  in  the  Plan's  1998  National  Plan 
Conference.  The  proposed  changes 
would  amend  the  Plan  and  its  auxiliary 
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provisions  by  establishing  new  program 
classifications  and  providing  new  or 
modified  sampling  and  testing 
procedures  for  Plan  participants  and 
participating  flocks.  The  proposed 
changes  were  voted  on  and  approved  by 
the  voting  delegates  at  the  Plan's  1998 
National  Plan  Conference.  These 
changes  would  keep  the  provisions  of 
the  Plan  current  with  changes  in  the 
poultry  industry  and  provide  for  the  use 
of  new  sampling  and  testing  procedures. 

The  Plan  serves  as  a  "seal  of 
approval"  for  egg  and  poultry  producers 
in  the  sense  that  tests  and  procediues 
recommended  by  the  Plan  are 
considered  optimal  for  the  industry.  In 
all  cases,  the  changes  proposed  in  this 
document  have  been  generated  by  the 
industry  itself  with  the  goal  of  reducing 
disease  risk  and  increasing  product 
marketability.  Because  participation  in 
the  Plan  is  voluntary,  individuals  are 
likely  to  remain  in  the  program  as  long 
as  the  costs  of  implementing  the 
program  are  lower  than  the  added 
benefits  they  receive  firom  the  program. 

Assuming  they  wished  to  voluntarily 
remain  in  the  program,  the  cost  to 
comply  with  the  proposed  protocols, 
tests,  classification  schemes,  etc.  would 
be  borne  primarily  by  the  approximately 
12  primary  breeders  in  NPIP.  However, 
the  net  economic  effect  of  the  proposed 
changes  on  those  breeders  is  expected  to 
be  positive  over  the  long  term.  This  is 
because  the  breeders'  comphance  costs 
should  be  more  than  offset  by  the 
expected  benefits  resulting  from 
compliance,  i.e.,  increased  U.S.  poultry 
exports.  U.S.  exports  are  expected  to 
increase  because,  by  serving  to  reduce 
disease  ri.sk,  the  proposed  protocols  and 
procedures  should  make  domestic 
poultry  nu)re  marketable  in  foreign 
markets.  That  the  net  economic  effect  of 
the  proposed  changes  on  the  poultry 
industry  is  expected  to  be  positive  is 
evidenced  by  the  fact  the  industry 
participants  of  NPIP  themselves 
initiated  the  proposed  changes. 

The  precise  dollar  amount  of  the  costs 
that  the  breeders  would  incur  to  comply 
with  the  proposed  changes  is  not 
available.  However,  those  costs  are  not 
expected  to  be  significant,  especially 
since  numy  of  the  proposed  changes  are 
no  more  than  technical  corrections  to 
the  provisions  of  the  Plan  or  are 
intended  to  bring  those  provisions  into 
conformity  with  current  developments 
in  the  scientific  community.  In  1997, 
the  dollar  value  of  U.S.  exports  of  meat 
and  edible  offal  of  poultry  (fresh, 
chilled,  and  frozen)  totaled  $2.2  billion 
(World  Trade  Atlas,  September  1998 
edition).  Even  if  exports  increased  by 
only  1  percent  as  a  result  of  the 


proposed  changes,  the  benefit  would  be 
$22  million. 

In  any  event,  the  breeder  participants 
in  NPIP  always  have  the  option  of 
withdrawing  from  the  Plan,  in  which 
case  they  would  not  be  subject  to  the 
proposed  changes.  As  indicated  above, 
industry  participation  in  the  NPIP  is 
voluntary. 

Economic  Efiiects  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  its  rules  on  small 
entities,  i.e.,  small  businesses, 
organizations,  and  governmental 
jurisdictions.  The  changes  proposed  in 
this  document  are  not  expected  to  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities,  if 
for  no  other  reason  than  few,  if  any,  of 
those  entities  most  affected  by  the 
proposed  changes — i.e.,  NPIP- 
participating  breeders  and  producers — 
are  small  in  size.  The  U.S.  Small 
Business  Administration's  small  entity 
threshold  for  almost  all  standard 
industrial  classification  categories  for 
poultry  and  egg  producers  is  annual 
revenues  of  $0.5  million  or  less.  We 
believe  that  most,  if  not  all,  breeders 
and  producers  participating  in  the  Plan 
generate  annual  revenues  in  excess  $0.5 
million. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
tmder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform,  ff  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  confUct  with  this 
rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  tiiis  proposed 
rule  have  been  submitted  for  approval  to 


the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  98-096-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  98-096-1 ,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  suite  3C03, 4700  River  Road, 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OQO,  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

The  NPIP  is  a  voluntary  Federal-State- 
industry  mechanism  for  controlling 
certain  poultry  diseases  and  for 
improving  poultry  breeding  flocks  and 
products  tlvough  disease  control 
techniques.  APHIS  is  responsible  for 
administering  the  Plan,  the  primary 
piupose  of  which  is  to  protect  the  health 
of  the  U.S.  poultry  population. 

This  proposed  rule  would,  among 
other  things,  amend  the  provisions  of 
the  Plan  to  provide  for  the  participation 
of  emu,  rhea,  and  cassowary  breeding 
flocks  in  the  Plan.  This  would  make  it 
possible  for  the  owners  of  these 
breeding  flocks  to  voluntarily 
participate  in  the  NPIP's  programs  for 
the  prevention  and  control  of  egg- 
transmitted,  hatchery-disseminated 
poultry  diseases.  Including  emu,  rhea, 
and  cassowary  in  the  provisions  of  the 
Plan  would  enhance  our  ability  to 
protect  the  United  States  against  certain 
poultry  diseases. 

Our  proposed  rule  would  also 
establish  a  new  "U.S.  M.  Meleagridis 
Clean  State"  classification  for  turkeys 
that  would  be  awarded  to  qualifying 
States  in  which  all  turkey  flocks  have 
been  shown  to  be  free  of  this  disease. 
Achieving  this  classification  would 
enhance  the  value  of  turkey  products  in 
national  and  international  trade,  and 
would  provide  flock  owners  with  added 
incentive  to  eliminate  this  disease  from 
their  flocks. 

Expanding  the  Plan  to  include  emu, 
rhea,  and  cassowary  breeding  flocks  and 
establishing  a  "U.S.  M.  Meleagridis 
Clean  State"  classification  for  turkeys 
will  necessitate  the  use  of  two 
information  collection  activities  that 
will  (1)  alert  us  to  the  disease  status  of 
turkeys  in  any  given  State  and  (2)  alert 
us  when  any  given  owner  of  emu,  rhea. 
or  cassowary  flocks  opts  to  enroll  these 
flocks  in  the  Plan.  We  are  asking  OMB 
to  approve  our  use  of  these  information 
collection  activities,  which  are  a 
necessary  element  of  the  Plan's 
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pnt  grams  to  prevent  the  spread  of 
ccfiitagious  poultry  diseases  within  the 
Uhited  States. 

hVe  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
cdilceming  our  proposed  information 
colilection  and  recordkeeping 

lirements.  These  comments  will 
h^lp  us: 

I)  Evaluate  whether  the  proposed 
jrmation  collection  is  necessary  for 
thie  proper  performance  of  oiu'  agency's 
^ctions,  including  whether  the 
jrmation  will  have  practical  utility; 
i)  Evaluate  the  acciuacy  of  our 

late  of  the  biuden  of  the  proposed 
3rmation  collection,  including  the 
jdity  of  the  methodology  and 

iptions  used; 
))  Enhance  the  quality,  utility,  and 
ity  of  the  information  to  be 
lected;  and 

I)  Minimize  the  burden  of  the 
inift)rmation  collection  on  those  who  are 
toj  Respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
ctillection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
elactronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
bi  i  'den  for  this  collection  of  information 
is  iistimated  to  average  0.2  hours  per 
re  s  ponse. 

Respondents:  Flock  owners,  breeders, 
haichery  operators,  and  State  veterinary 
mndical  officers. 

J  Estimated  annual  number  of 
nspondents:  10. 

i  \stimated  annual  number  of 
re  i  ponses  per  respondent  1 . 

J  Estimated  ann  ualn  umber  of 
rei  ponses:  10. 

i  \stimated  total  annual  burden  on 
re  I  pondents:  2  hours. 

( >opies  of  this  information  collection 
ci  ]  I  be  obtained  from:  Clearance  Officer, 
0 :  10,  USDA,  room  404-W,  14th  Street 


and  Independence  Avbnue,  SW., 
Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Parts  145  and 
147 

Animal  diseases.  Poultry  and  poultry 
products.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  we  are  proposing  to 
amend  9  CFR  parts  145  and  147  as 
follows: 

PART  145— NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

1.  The  authority  citation  for  part  145 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  429;  7  CFR  2.22.  2.80, 
and  371.2(d). 

2.  Section  145.1  would  be  amended  as 
follows: 

a.  The  definition  of  authorized 
laboratory  would  be  revised  to  read  as 
set  forth  below. 

b.  The  definition  of  baby  poultry 
would  be  revised  to  read  as  set  forth 
below. 

c.  A  new  definition  of  independent 
flock  would  be  added,  in  alphabetical 
order,  to  read  as  set  forth  below. 

d.  The  definition  of  poultry  would  be 
amended  by  adding  the  words  "emus, 
rheas,  cassowaries,"  immediately  after 
the  word  "ostriches,". 

e.  The  definition  of  S.  typhimurium 
infection  or  typhimurium  would  be 
removed. 

§145.1    Definitions. 

***** 

Authorized  laboratory.  A  laboratory 
designated  by  an  Official  State  Agency, 
subject  to  review  by  the  Service,  to 
perform  the  blood  testing  and 
bacteriological  examinations  provided 
for  in  this  part.  The  Service's  review 
will  include,  but  will  not  necessarily  be 
limited  to,  checking  records,  laboratory 
protocol,  check-test  proficiency. 


periodic  duplicate  samples,  and  peer 
review.  A  satisfactory  review  will  result 
in  the  authorized  laboratory  being 
recognized  by  the  Service  as  a 
nationally  approved  laboratory  qualified 
to  perform  the  blood  testing  and 
bacteriological  examinations  provided 
for  in  this  part. 

Baby  poultry.  Newly  hatched  poultry 
(chicks,  poults,  ducklings,  goslings, 
keets,  etc.). 
***** 

Independent  flock.  A  flock  that 
produces  hatching  eggs  and  that  has  no. 
ownership  affiliation  with  a  specific 
hatchery. 


§145.3    [Amended] 

3.  In  §  145.3.  the  introducton,'  text  of 
paragraph  (c)  would  be  amended  by 
adding  the  words  "emus,  rheas, 
cassowaries,"  immediately  after  the 
word  "ostriches,". 

4.  In  §  145.6,  paragraph  (e)  would  be 
redesignated  as  paragraph  (f)  and  a  new 
paragraph  (e)  would  be  added  to  read  as 
follows: 

§  1 45.6    Specific  provisions  for 
participating  iiatclieries. 

***** 

(e)  Any  nutritive  material  provided  to 
baby  poultry  must  be  free  of  the  avian 
pathogens  that  are  officially  represented 
in  the  Plan  disease  classifications  listed 
in  §145.10. 
***** 

5.  In  §  145.10,  new  paragraphs  (r)  and 
(s)  would  be  added  to  read  as  follows: 

§  1 45.1 0    Terminoiogy  and  classification; 
floclts,  products,  and  States. 

***** 

(r)  U.S.  Avian  Influenza  Clean.  (See 
§§  145.23(h)  and  145.33(1).) 

BHJJNG  COOE  3410-34-U 
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(s)  U.S.  M.  Meleagridis  Clean  State.  Turkeys.  (See  §  145.44(e).) 
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Figure  20 


■UMO  CODE  M10-34-C 

6.  Section  145.14  woiild  be  amended 
as  follows: 

a.  In  the  introductory  text  at  the  end 
of  the  first  sentence,  the  words  "and 
ostriches  blood  tested  under  subpart  F 
must  be  more  than  12  months  of  age" 
would  be  removed  and  the  words  "and 
ostrich,  emu,  rhea,  and  cassowary 
candidates  must  be  blood  tested  when  at 
least  12  months  of  age  or  upon  reaching 
sexual  maturity,  depending  upon  the 
species  and  at  the  discretion  of  the 
(Official  State  Agency"  would  be  added 
in  their  place. 

b.  A  new  paragraph  (d)  would  be 
added  to  read  as  follows: 

1145.14    Blood  tMting. 

•        •        *        *        • 

(d)  For  avian  influenza.  The  official 
blood  tests  for  avian  influenza  are  the 
agar  gel  immunodiffiision  (AGID)  test 
and  the  enzyme-linked  immunosorbent 
assay  (ELISA). 

(Ij  The  AGID  test  must  be  conducted 
on  all  EUSA-positive  samples.  Positive 
tests  by  AGID  or  EUSA  must  be  further 
tested  by  Federal  Reference 
Laboratories.  Final  judgment  may  be 
based  upon  further  sampling  or  cidture 
results. 

(2)  The  tests  must  be  conducted  using 
antigens  or  test  kits  approved  by  the 
Department  or  the  Official  State  Agency 
and  must  be  performed  in  accordance 


with  the  recommendations  of  the 
producer  or  manufacturer. 

***** 

7.  In  §  145.21.  the  definition  of  chicks 
would  be  revised  to  read  as  follows: 

S  145.21    Definttion*. 

***** 

Chicks.  Newly  hatched  chickens. 

***** 

8.  In  §  145.22,  a  new  paragraph  (e) 
would  be  added  to  read  as  follows: 

§145.22    Participation. 

***** 

(e)  Any  nutritive  material  provided  to 
chicks  must  be  bee  of  the  avian 
pathogens  that  are  officially  represented 
in  the  Plan  disease  classifications  listed 
in  §145.10. 

9.  Section  145.23  would  be  amended 
as  follows: 

a.  In  paragraph  (b)(3)(i},  the  words  ", 
except  turkey  hatcheries,"  would  be 
removed. 

b.  In  paragraph  (b)(3)(ii),  the  words  ", 
except  tiu'key  flocks,"  would  be 
removed. 

c.  In  paragraph  (b)(3)(viii},  the  words 
",  other  than  turkey  flocks,"  would  be 
removed. 

d.  In  paragraph  (b)(4),  the  words  ", 
other  than  turkey,  waterfowl,  exhibition 
poultry,  and  game  bird  supply  flocks," 
would  be  removed. 


e.  Paragraph  (d)(l)(ii)(B)  would  be 
revised. 

f.  A  new  paragraph  (h)  would  be 
added  to  read  as  follows: 

f  145.23    Tanninology  and  clasaification; 
flocka  and  products. 

***** 

(d)  *  *  * 
{!)*** 

(ii)*  •  * 

(B)  Mash  feed  may  contain  no  animal 
protein  other  than  an  APPI  animal 
protein  product  supplement 
manufactured  in  pellet  form  and 
crumbled:  Provided,  that  mash  feed  may 
contain  non-pelleted  APPI  animal 
protein  product  supplements  if  the 
finished  feed  is  treated  with  a 
salmonella  control  product  approved  by 
the  Food  and  Drug  Administration. 
*        *        *        *        • 

(h)  U.S.  Avian  Influenza  Clean.  This 
program  is  intended  to  be  the  basis  from 
which  the  breeding-hatchery  industry 
may  conduct  a  program  for  the 
prevention  and  control  of  avian 
influenza.  It  is  intended  to  determine 
the  presence  of  avian  influenza  in 
breeding  chickens  through  routine 
serological  surveillance  of  each 
participating  breeding  flock.  A  flock  and 
the  hatching  eggs  and  chicks  produced 
from  it  will  qualify  for  this  classification 
when  the  Official  State  Agency 
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determines  that  they  have  met  one  of 
the  ifoUo wing  requirements: 

('  )  It  is  a  primary  breeding  flock  in 
wh  ch  minimum  of  30  birds  have  been 
test  9d  negative  for  antibodies  to  avian 
iniljuenza  when  more  than  4  months  of 
agfii  To  retain  this  classification: 

W  A  sample  of  at  least  30  birds  must 
be  ibsted  negative  at  intervals  of  90 
daMs;or 

(^i)  A  sample  of  fewer  than  30  birds 
m^y  be  tested,  and  found  to  be  negative, 
at  ^y  one  time  if  all  pens  are  equally 
represented  and  a  total  of  30  birds  is 
tedtjed  within  each  90-day  period. 

( j)  It  is  a  multiplier  breeding  flock  in 
which  minimum  of  30  birds  have  been 
i  negative  for  antibodies  to  avian 
jenza  when  more  than  4  months  of 
.  To  retain  this  classification: 
\)  A  sample  of  at  least  30  birds  must 
Bsted  negative  at  intervals  of  180 

or 
^)  A  sample  of  fewer  than  30  birds 
'  be  tested,  and  found  to  be  negative, 
ly  one  time  if  all  pens  are  equally 
re(>^sented  and  a  total  of  30  birds  is 
teSlled  within  each  180-day  period. 
•        *        *        * 

In  §  145.31,  the  definition  of 
cMhks  would  be  revised  to  read'as 
follows: 

f  14  5.31    Definitions. 

***** 

[  hicks.  Newly  hatched  chickens. 

***** 

L 1.  In  §  145.32,  a  new  parara^ph  (d) 
w(  I  lid  be  added  to  read  as  follows: 

ill 5.32    Participation. 

***** 

( I)  Any  nutritive  material  provided  to 
cl4  :ks  must  be  free  of  the  avian 
pathogens  that  are  officially  represented 
in  the  Plan  disease  classifications  listed 
in|4l45.10. 

12.  Section  145.33  would  be  amended 
as  follows: 

ill  In  paragraph  (b){3)(i),  the  words 
",  EJxcept  tvirkey  hatcheries,"  would  be 
repoved: 

Iln  paragraph  (b)(3)(ii),  the  words 
(cept  turkey  flocks,"  would  be 
oved. 
i:l  In  paragraph  (b)(3)(viii),  the  words 
",  :  ther  than  turkey  flocks,"  would  be 
rei  I  oved. 

<\.  In  paragraph  (b)(4),  the  words 
",  :^er  than  turkey,  waterfowl, 
ex  iibition  poultry,  and  game  bird 
su  iply  flodu,"  would  be  removed. 

I )[ Paragraph  (h)(l)(ii)(B)  would  be 
rei  dsed. 

i  Paragraph  (i)(l)(vi)  would  be 
an  ended  by  removing  the  words 
"ni^onium  and"  and  adding  the  words 
"meconium  or"  in  their  place. 

;  \  A  new  paragraph  (1)  would  be 
ad :  ed  to  read  as  follows: 


§145.33    Terminology  and  classification; 
fioclcs  and  products. 

***** 

(h)*  •  * 

(1)  *  *  * 

(ii)*  *  * 

(B)  Mash  feed  may  contain  no  animal 
protein  other  than  an  APPI/NMFS 
animal  protein  product  supplement 
manufactured  in  pellet  form  and 
crumbled:  Provided,  that  mash  feed  may 
contain  non-pelleted  APPI/NMFS 
animal  protein  product  supplements  if 
the  finished  feed  is  treated  with  a 
salmonella  control  product  approved  by 
the  Food  and  Drug  Administration. 
***** 

(1)  U.S.  Avian  Influenza  Clean.  This 
program  is  intended  to  be  the  basis  from 
which  the  breeding-hatchery  industry 
may  conduct  a  program  for  the 
prevention  and  control  of  avian 
influenza.  It  is  intended  to  determine 
the  presence  of  avian  influenza  in 
primary  breeding  chickens  through 
routine  serological  surveillance  of  each 
participating  breeding  flock.  A  flock  and 
the  hatching  eggs  and  chicks  produced 
&t>m  it  will  quediiy  for  this  classification 
when  the  Official  State  Agency 
determines  that  they  have  met  one  of 
the  following  requirements: 

(1)  It  is  a  primary  breeding  flock  in 
which  a  minimiun  of  30  birds  have  been 
tested  negative  for  antibodies  to  avian 
influenza  when  more  than  4  months  of 
age.  To  retain  this  classification: 

(i)  A  sample  of  at  least  30  birds  must 
be  tested  negative  at  intervals  of  90 
days;  or 

(ii)  A  sample  of  fewer  than  30  birds 
may  be  tested,  and  found  to  be  negative, 
at  any  one  time  if  all  pens  are  equally 
represented  and  a  total  of  30  birds  is 
tested  within  each  90-day  period. 

(2)  It  is  a  multiplier  breeding  flock  in 
which  minimum  of  30  birds  have  been 
tested  negative  for  antibodies  to  avian 
influenza  when  more  than  4  months  of 
age.  To  retain  this  classification: 

(i)  A  sample  of  at  least  30  birds  must 
be  tested  negative  at  intervals  of  180 
days;  or 

(ii)  A  sample  of  fewer  than  30  birds 
may  be  tested,  and  found  to  be  negative, 
at  any  one  time  if  all  pens  are  equally 
represented  and  a  total  of  30  birds  is 
tested  within  each  180-day  period. 
***** 

13.  hi  §  145.41,  the  definition  of 
poults  would  be  revised  to  read  as 
follows: 

§145.41    Definitions. 

***** 

Poults.  Newly  hatched  turkeys. 

14.  In  §  145.42,  a  new  paragraph  (d) 
would  be  added  to  read  as  follows: 


§145.42    ParticipatkMt. 

***** 

(d)  Any  nutritive  material  provided  to 
poults  must  be  free  of  the  avian 
pathogens  that  are  officially  represented 
in  the  Plan  disease  classifications  listed 
in  §145.10. 

15.  In  §  145.43.  paragraphs  (f)(3)(ii) 
and  (f){3)(iii)  would  be  revised  to  read 
as  follows: 

§  1 45.43    Terminology  and  classification; 
flocks  and  products. 

***** 

(f)*  *  ' 

(3)*   *   * 

(ii)  Initial  feed  for  poults  to  2  weeks' 
of  age  must  be  manufactured  in  pellet 
form.  Initial  feed  may  contain  no  animal 
protein  other  than  animal  protein 
products  produced  under  the  Animal 
Protein  Products  Industry  (APPI) 
Salmonella  Education/Reduction 
Program  or  the  Fishmeal  Inspection 
Program  of  the  National  Marine 
Fisheries  Service  (NMFS).  Finished  feed 
must  be  treated  with  a  Food  and  Drug 
Administration  (FDA)  approved 
salmonella  control  product  at  FDA- 
approved  levels. 

(iii)  Succeeding  feed  for  turkeys  2 
weeks  or  older  must  be  either: 

(A)  Pelleted  feed  that  meets  the 
requirements  of  paragraph  {f)(3)(ii)  of 
this  section;  or 

(B)  Mash  feed  that  contains  no  animal 
protein  products;  or 

(C)  Mash  feed  that  contains  an  APPI/ 
NMFS  animal  protein  products 
supplement  that  has  been  manufactured 
in  pellet  form  and  crumbled.  Finished 
feed  must  be  treated  with  an  FDA- 
approved  salmonella  control  product  at 
FDA-approved  levels. 

*        *        *        •     '  * 

16.  In  §  145.44,  a  new  paragraph  (e) 
would  be  added  to  read  as  follows: 

§  1 45.44    Terminology  and  classification; 
States. 

***** 

(e)  U.S.  M.  Meleagridis  Clean  State,  ' 
Turkeys.  (1)  A  State  will  be  declared  a 
U.S.  M.  Meleagridis  Clean  State, 
Turkeys,  if  the  Service  determines  that: 

(i)  No  Mycoplasma  meleagridis  is 
known  to  exist  nor  to  have  existed  in 
turkey  breeding  flocks  in  production 
within  the  State  during  the  preceding  12 
months; 

(ii)  All  turkey  breeding  flocks  in 
production  are  tested  and  classified  as 
U.S.  M.  Meleagridis  Clean  or  have  met 
equivalent  requirements  for  M. 
meleagridis  control  under  official 
supervision; 

(iii)  All  turkey  hatcheries  within  the 
State  only  handle  products  that  are 
classified  as  U.S.  M.  Meleagridis  Clean 
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or  have  met  equivalent  requirements  for 
M.  meleagridis  control  under  official 
supervision: 

(iv)  All  shipments  of  products  from 
turkey  breeding  flocks  other  than  those 
classified  as  U.S.  M.  Meleagridis  Clean, 
or  equivalent,  into  the  State  are 
prohibited: 

(v)  All  persons  performing  poultry 
disease  diagnostic  services  within  the 
State  are  required  to  report  to  the 
Official  State  Agency  within  48  hoius 
the  source  of  all  ttukey  specimens  that 
have  been  identified  as  being  infected 
with  M.  meleagridis; 

(vi)  All  reports  of  M  meleagridis 
infection  in  turkeys  are  promptly 
followed  by  an  investigation  by  the 
Official  State  Agency  to  determine  the 
origiii  of  the  infection;  and 

(vii)  All  turkey  breeding  flocks  foimd 
to  be  infected  with  M.  meleagridis  are 
quarantined  until  marketed  under 
supervision  of  the  Official  State  Agency. 

C2)  The  Service  may  revoke  the  State's 
classffication  as  a  U.S.  M.  Meleagridis 
Clean  State,  Turkeys,  if  any  of  the 
conditions  described  in  paragraph  (d)(1) 
of  this  section  are  discontinued.  The 
Service  will  not  revoke  the  State's 
classification  as  a  U.S.  M.  Meleagridis 
Clean  State,  Turkeys,  until  it  has 
conducted  an  investigation  and  the 
Official  State  Agency  has  been  given  an 
opportunity  for  a  hearing  in  accordance 
with  rules  of  practice  adopted  by  the 
Administrator. 


17.  In  §  145.52,  a  new  paragraph  (d) 
would  be  added  to  read  as  follows: 

1145.52  Participation. 

*        •        •        *        • 

(d)  Any  nutritive  material  provided  to 
baby  poultry  must  be  free  of  the  avian 
pathogens  that  are  officially  represented 
in  the  Plan  disease  classifications  listed 
in  §  145.10. 

1145.53  [Amandad] 

18.  In  §  145.53,  paragraph  (b)  would 
be  amended  as  follows: 

a.  In  paragraph  (b)(3)(i),  the  words  ", 
except  turkey  hatcheries,"  would  be 
removed. 

b.  In  pardigraph  (b)(3)(ii)  the  words  ", 
except  turkey  flocks,"  would  be 
removed. 

c.  In  paragraph  (b)(3)(viii),  the  words 
".  other  than  turkey  flocks."  would  be 
removed. 

d.  In  paragraph  (b)(4),  the  words  ", 
other  than  turkey  flocks,"  would  be 
removed. 

19.  The  subpart  heading  for  subpart  F 
would  be  revised  to  read  as  follows: 


Subpart  F— Spacial  Provisiona  for 
Oatrich,  Emu,  Rhea,  and  Caaaowary 
Breeding  Flocica  and  Producta 

20.  In  145.61,  a  definition  of  chicks 
would  be  added,  in  alphabetical  order, 
to  read  as  follows: 

§145.61    Definitions. 

*        •        *        «        • 

Chicks.  Newly  hatched  ostriches, 
emus,  rheas,  or  cassowaries. 

***** 

21.  In  §  145.62,  the  introductory  text 
would  be  amended  by  adding  the  words 
"emus,  rheas.  and  cassowaries," 
immediately  alter  the  word  "ostriches," 
and  a  new  paragraph  (c)  would  be 
added  to  read  as  follows: 

§145.62    Participation. 

***** 

(c)  Any  nutritive  material  provided  to 
chicks  must  be  free  of  the  avian 
pathogens  that  are  officially  represented 
in  the  Plan  disease  classifications  listed 
in  §145.10. 

§145.63    [AnMnded] 

22.  hi  §  145.63,  paragraph  (a)(2) 
would  be  amended  by  adding  the  words 
",  emus,  rheas,  or  cassowaries" 
immediately  after  the  word  "ostriches". 

PART  147— AUXIUARY  PROVISIONS 
ON  NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

23.  The  authority  citation  for  part  147 
would  continue  to  read  as  follows: 

Autliority:  7  U.S.C.  429;  7  CFR  2.22,  2.80, 
and  371.2(d). 

§  147.4    (Ramovad  and  raaervad] 

24.  Section  147.4  would  be  removed 
and  reserved. 

25.  hi  §  147.6,  paragraph  (a)(14) 
would  be  revised  to  read  as  follows: 

§  1 47.6    Procaduia  for  datarmining  ttta 
status  of  floclia  reacting  to  taats  for 
Mycoplasma  galHaapticum,  Mycoplssma 
synaviaa,  and  MycopiaanM  maia^iridis. 

***** 

(a)*  *  • 

(14)  If  the  in  vivo  bio-assay,  PCR- 
based  procedures,  or  culture  procedures 
are  positive,  the  flock  will  be  considered 
infected.  However,  the  following 
considerations  may  apply: 

(i)  In  PCR-positive  flocks  for  which 
there  are  other  negative  mycoplasma 
test  results,  the  flock's  mycoplasma 
status  should  be  confirmed  through 
either  seroconversion  or  culture 
isolation  of  the  organism,  or  through 
both  methods,  before  final 
determination  of  the  flock's  status  is 
made. 

(ii)  In  flocks  for  which  only  the  bio- 
assay  is  positive,  additional  in  vivo  bio- 


assay,  PCR-based  procedures,  or  cultural 
examinations  may  be  conducted  by  the 
Official  State  Agency  before  final 
determination  of  the  flock's  status  is 
made. 


§§147.11, 147.12, 147.14, 147.15, 147.16 
[Footnotes  rsdesignatad] 

26.  In  §§  147.11,  147.12,  147.14, 
147.15,  147.16,  footnotes  6  through  22 
and  their  references  would  be 
redesignated  as  footnotes  7  through  23, 
respectively. 

27.  A  new  §  147.9  would  be  added  to 
read  as  follows: 

§  147.9    Standard  test  procedures  for  avian 
influenza. 

(a)  The  agar  gel  immunodiffusion 
(ACID)  test  should  be  considered  the 
basic  screening  test  for  antibodies  to 
Type  A  influenza  viruses.  The  ACID  test 
is  used  to  detect  circulating  antibodies 
to  Type  A  influenza  group-specific 
antigens,  namely  the  ribonucleoprotein 
(RNP)  and  matrix  (M)  proteins. 
Therefore,  this  test  will  detect 
antibodies  to  all  influenza  A  viruses, 
regardless  of  subtype.  The  ACID  test  can 
also  be  used  as  a  group-specific  test  to 
identify  isolates  as  Type  A  influenza 
viruses.  The  method  used  is  similar  to 
that  described  by  Beard.^  The  basis  for 
the  AGID  test  is  the  concurrent 
migration  of  antigen  and  antibodies 
toward  each  other  through  an  agar  gel 
matrix  When  the  antigen  and  specific 
antibodies  come  in  contact,  they 
combine  to  form  a  precipitate  that  is    ' 
trapped  in  the  gel  matrix  and  produces 
a  visible  line.  The  precipitin  line  forms 
where  the  concentration  of  antigen  and 
antibodies  is  optimum.  Differences  in 
the  relative  concentration  of  the  antigen 
or  antibodies  will  shift  the  location  of 
the  line  towards  the  well  with  the 
lowest  concentration  or  result  in  the 
absence  of  a  precipitin  line.  Electrolyte 
concentration,  pH,  temperature,  and 
other  variables  also  affect  precipitate 
formation. 

(1)  Materials  needed. 

(i)  Refrigerator  (4  °C). 

(ii)  Freezer  ( -  20  "C). 

(iii)  Incubator  or  airtight  container  for 
room  temperature  (-25  °C)  incubations. 

(iv)  Autoclave. 

(v)  Hot  plate/stirrer  and  magnetic  stir 
bar  (optional). 

(vi)  Vacuum  pump. 

(vii)  Microscope  illuminator  or  other 
appropriate  light  source  for  viewing 
results. 


•Beard.  C.W.  Demonstration  of  type-specific 
influenza  antibody  in  mammalian  and  avian  sera  by 
immunodifussion  Bull.  Wld.  Hlth.  Orig.  42:779- 
785.  1970. 
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( iriii)  Immunbdiffusion  template 
CI  1  ter,  seven-well  pattern  (a  center  well 
SI  J  rounded  by  six  evenly  spaced  wells). 
Vitlls  ate  5.3  nun  in  diameter  and  2.4 
mti  apart. 

Qx)  Top  loading  balance  (capable  of 
mjoasuring  0.1  gm  differences). 

^)  Pipetting  device  capable  of 
delivering  50  ^I  portions. 

(jxi)  Common  laboratory  supplies  and 
gl^sware — Erlenmeyer  flasks, 

uated  cylinders,  pipettes,  100  x  15 
or  60  X  15  mm  petri  dishes,  flexible 
v^^uum  tubing,  side-arm  flask  (500  mL 
oi  larger),  and  a  12-or  14-gauge  blunt- 
ed cannula. 
)  Reagents  needed. 

i)  Phosphate  buffered  saline  (PBS), 
IM,  pH  7.2  (NfVSL  media  #30054  or 
e^Qivalent). 

(jii)  Agarose  (Type  II  Medium  grade, 
Sigma  Chemical  Co.  Cat.#  A-6877  or 
equivalent). 

fiii)  Avian  influenza  AGID  antigen 
and  positive  control  antiserum 
approved  by  the  Department  and  the 
Cmicial  State  Agency. 

IJiv)  Strong  positive,  weak  positive, 

d  negative  control  antisera  approved 

jthe  Department  and  the  Official  State 
ncy  (negative  control  antisera 
onal). 

(3)  Preparing  the  avian  influenza 
ID  agar. 

)  Weigh  9  gm  of  agarose  and  80  gm 
0l|vIaCl  and  add  to  1  liter  of  PBS  (0.01 
K<  JpH  7.2)  in  a  2  liter  Erlenmeyer  flask. 

lii)  To  mix  the  agar,  either: 

(a)  Autoclave  the  mixture  for  ,10 
nihutes  and  mix  the  contents  by 
s^  Stirling  after  removing  from  the 
autoclave  to  ensure  a  homogeneous 
n  ixtiue  of  ingredients:  or 

(B)  Dissolve  the  mixture  by  bringing 
tq  B  boil  on  a  hot  plate  using  a  magnetic 
stir  bar  to  mix  the  contents  in  the  flask 
winile  heating.  After  boiling,  allow  the 
aiar  to  cool  at  room  temperature  (-25 
°( :|  for  10  to  15  minutes  before 
d  spensing  into  petri  plates. 

(iii)  Agar  can  be  dispensed  into  small 
qi  lentities  (daily  working  volumes)  and 
st  c^ed  in  airtight  containers  at  4  °C  for 
s<  feral  weeks,  and  melted  and    . 

^pensed  into  plates  as  needed. 

I  lote:  Do  not  use  agar  if  microbial 
cc  1  itamination  or  precipitate  is  observed. 


(4)  Performing  the  AGID.  (i)  Detection 
of  serum  antibodies. 

(A)  Dispense  15  to  17  mL  of  melted 
agar  into  a  100  x  15  mm  petri  plate  or 
5  to  6  mL  agar  into  a  60  x  15  mm  petri 
plate  using  a  25  mL  pipette.  The  agar 
thickness  should  be  approximately  2.8 
mm. 

(B)  Allow  plates  to  cool  in  a  relatively 
dust-free  environment  with  the  lids  off 
to  permit  the  escape  of  water  vapor.  The 
lids  should  be  left  off  for  at  least  15 
minutes,  but  not  longer  than  30 
minutes,  as  electrolyte  concentration  of 
the  agar  may  change  due  to  evaporation 
and  adversely  affect  formation  of 
precipitin  lines. 

Note:  Plates  should  be  used  within  24 
hours  after  they  are  poured. 

(C)  Record  the  sample  identification, 
reagent  lot  numbers,  test  date,  and 
identification  of  persoimel  performing 
and  reading  the  test. 

(D)  Using  the  template,  cut  the  agar 
after  it  has  hardened.  Up  to  seven 
template  patterns  can  be  cut  in  a  100  x 
15  nun  plate  and  two  patterns  can  be  cut 
in  a  60  x  15  mm  plate. 

(E)  Remove  the  agar  plugs  by 
aspiration  with  a  12-to  14-gauge  cannula 
connected  to  a  side  arm  flask  with  a 
piece  of  silicone  or  rubber  tubing  that  is 
connected  to  a  vacuiun  pump  with 
tubing.  Adjust  the  vacuiun  so  that  the 
agar  siurounding  the  wells  is  not 
disturbed  when  removing  the  plugs. 

(F)  To  prepare  the  wells,  eitner: 

(1)  Place  50  ^1  of  avian  influenza 
AGID  antigen  in  the  center  well  using  a 
micropipette  with  an  attached  pi{>ette 
tip.  Place  50  ^1 AI  AGID  positive  control 
antiserum  in  each  of  two  opposite  wells, 
and  add  50  ^1  per  well  of  test  sera  in 
the  four  remaining  wells.  This 
arrangement  provides  a  positive  control 
line  on  one  side  of  the  test  serum,  thus 
providing  for  the  development  of  lines 
of  identity  (see  figure  1);  or 

(2)  Place  50  ^1  Al  AGID  positive 
control  antiserum  in  each  of  three 
alternate  peripheral  wells,  and  add  50  ^1 
per  well  of  test  sera  in  the  three 
remaining  wells.  This  arrangement 
provides  a  positive  control  line  on  each 
side  of  the  test  senun,  thus  providing  for 
the  development  of  lines  of  identity  on 
both  sides  of  each  test  senun  (see  figiue 
2). 


Note:  A  pattern  can  be  included  with 
positive,  weak  positive,  and  negative 
reference  serum  in  the  test  sera  wells  to  aid 
in  the  interpretation  of  results  (see  figure  3). 

(G)  Cover  each  plate  after  filling  all 
wells  and  allow  the  plates  to  incubate 
for  24  hours  at  room  temperature  (-25 
°C)  in  a  closed  chamber  to  prevent 
evaporation.  Humidity  should  be 
provided  by  placing  a  damp  paper  towel 
in  the  incubation  chamber.  Note: 
Temperature  changes  during  migration 
may  lead  to  artifacts. 

(ii)  Interpretation  of  test  results. 

(A)  Remove  the  lid  and  examine 
reactions  from  above  by  placing  the 
plate(s)  over  a  black  background,  and 
illimiinate  the  plate  with  a  light  source 
directed  at  an  angle  from  below.  A 
microscope  illuminatur  wurks  weii  and 
allows  for  varying  intensities  of  light 
and  positions. 

(B)  The  type  of  reaction  will  vary  with 
the  concentration  of  antibody  in  the 
sample  being  tested.  The  positive 
control  serum  line  is  the  basis  for 
reading  the  test.  If  the  line  is  not 
distinct,  the  test  is  not  valid  and  must 
be  repeated.  The  following  types  of 
reactions  are  observed  (see  figiu«  3): 

(1)  Negative  reaction.  The  control 
lines  continue  into  the  test  sample  well 
without  bending  or  with  a  slight  bend 
away  from  the  antigen  well  and  toward 
the  positive  control  serum  well. 

(2)  Positive  reaction.  The  control  lines 
join  with,  and  form  a  continuous  line 
(line  of  identity)  with,  the  line  between 
the  test  serum  and  antigen.  The  location 
of  the  line  will  depend  on  the 
concentration  of  antibodies  in  the  test 
serum.  Weakly  positive  samples  may 
not  produce  a  complete  line  between 
the  antigen  and  test  serum  but  may  only 
cause  the  tip  or  end  of  the  control  line 
to  bend  inward  toward  the  test  well. 

(3)  Non-specific  lines.  These  lines 
occasionally  are  observed  between  the 
antigen  and  test  serum  well.  The  control 
lines  will  pass  through  the  non-specific 
line  and  continue  on  into  the  test  serum 
well.  The  non-specific  line  does  not 
form  a  continuous  line  with  positive 
control  lines. 

BILUNQ  CODE  3410-34-U 
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Figure  1-  Immunodiffusion  test  that  uses  AI AGID  antigen  in  the  center  well;  Al-positive 
control  serum  in  wells  A  and  D;  and  Al-negative  test  serum  in  wells  B,  C,  E,  and  F. 
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Figure  2.  Immunodiftusion  test  that  has  AI  AGID  antigen  in  the  center  well;  Al-positive 
control  serum  in  wells  A,  C,  and  E;  and  Al-negative  test  serum  in  wells  B,  D,  and  F. 


©' 
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Figure  3-  Immunodiffusion  test  that  has  AI  AGID  antigen  in  the  center  well;  Al-positive 
control  serum  in  wells  A,  C,  and  E;  Al-negative  test  serum  in  well  B;  Al-positive  test  senim  in 
well  D;  and  weak  positive  test  serum  in  well  F. 
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(b)  The  enzyme-linked 
immunosorbent  assay  (ELISA)  may  be 
used  as  a  screening  test  for  avian 
influenza.  Use  only  federally  licensed 
ELISA  kits  and  follow  the 
manufacturer's  instructions.  All  ELISA- 
positive  serum  samples  must  be 
confirmed  with  the  AGID  test  conducted 
in  accordance  with  paragraph  (a)  of  this 
section. 

f  147.11    [AiiMndMlI 

28.  Section  147.11  would  be  amended 
as  fbllows: 

a.  In  paragraph  (b)(2)(iii)  the  words 
"A  group  D  colony  lift  assay  may  be 
utilized  to  signal  (he  presence  of  the 
hard-to-detect  group  D  salmoneUa 
colonies  on  agar  culture  plates."  would 
be  added  after  the  final  sentence. 

b.  In  paragraph  (b)(2)(v).  the  words  "at 
the  National  Vetninary  Services 
Laboratory"  would  be  removed. 

29.  A  new  §  147.18  would  be  added 
to  read  as  follows: 

f  147.18   CMck  iMconhim  tMUng 


Procedure: 

(a)  Record  the  date,  source,  and  flock 
*  destination  on  the  "Meconium 

Worksheet." 

(b)  Shake  each  plastic  bag  of 
meconium  until  a  uniform  consistency 
is  achieved. 

(c)  Transfer  a  25  gm  sample  of 
meconiimi  to  a  sterile  container.  Add 
225  mL  of  a  preenrichment  broth  to 
each  sample  (this  is  a  1:10  dilution), 
mix  gently,  and  incubate  at  37  °C  for 
18-24  hours. 

(d)  Enrich  the  sample  with  selective 
enrichment  broth  for  24  hours  at  42  °C. 

(e)  Streak  the  enriched  sample  onto 
brilliant  green-Novobiocin  (BGN)  agar 
and  xylose-lysine-tergitol  4  {XLT4)  agar. 

(f)  Incubate  both  plates  at  35  °C  for  24 
hours  and  process  suspect  salmonella 
colonies  according  to  §  147.11. 

30.  In  $  147.43,  paragraphs  (d)(1) 
through  (d)(4)  would  be  redesignated  as 
paragraphs  (d)(3)  through  (d)(6), 
respectively,  and  new  paragraphs  (d)(1), 
(d)(2).  (d)(7),  and  (d)(8)  would  be  added 
to  read  as  follows: 

1147.43    Genewl  Conlwnf  Committ— ■ 

*        •        •        *        * 

(d)*  *  * 

(1)  Advise  and  make 
recommendations  to  the  Department  on 
the  relative  importance  of  maintaining, 
at  all  times,  adeqiiate  departmental 
funding  for  the  NPIP  to  enable  the 
Senior  Coordinator  and  staff  to  fiilly 
administer  the  provisions  of  the  Plan. 

(2)  Advise  and  make  yearly 
recommendations  to  the  Department 
with  respect  to  the  NPIP  budget  well  in 


advance  of  the  start  of  the  budgetary 
process. 

***** 

(7)  Serve  as  a  direct  liaison  between 
the  National  Poultry  Improvement  Plan 
and  the  United  States  Animal  Health 
Association. 

(8)  Advise  and  make 
recommendations  to  the  Department 
regarding  NPIP  involvement  or 
representation  at  poultry  industry 
functions  and  activities  as  deemed 
necessary  or  advisable  for  the  purposes 
of  the  NPIP. 

f  147.45    [AmWMlMf] 

31.  Section  147.45  would  be  amended 
by  removing  the  words  "and  E"  and 
adding  the  words  "E,  and  F"  in  their 
place. 

32.  In  §  145.46,  the  introductory  text 
of  paragraph  (a)  would  be  amended  by 
removing  the  word  "four"  and  adding 
the  word  "five"  in  its  place,  and  a  new 
paragraph  (a)(5)  would  be  added  to  read 
as  follows: 

f  147.46    CommlttM  consideration  of 


(a)*  *  * 

(5)  Ostriches,  emus,  rheas,  and 
cassowaries. 
*        *        *        •        • 

Done  in  Washington,  DC,  this  4th  day  of 
August  1999. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-20540  Filed  8-9-99;  8:45  am] 
MUMG  CODE  341IK34-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminietration 

14CFRPart39 

(Dodwt  No.  98-NII-280-AO] 

Ainwoflhineee  Directives;  Raytheon 
(Beech)  Model  400A  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  (Beech)  Model  400A 
airplanes.  This  proposal  would  require 
replacement  of  the  fuel  drain  tube 
assembly  in  the  aft  fuselage  with  a  new, 
modified  assembly.  This  proposal  is 
prompted  by  a  report  of  chafing  of  the 
fuel  tube  assembly  against  the  elevator 
control  cable  due  to  inadequate 
clearance  between  the  components.  The 


actions  specified  by  the  proposed  AD 
are  intended  to  prevent  chafing  of  the 
fuel  drain  tube  assembly,  which  could 
result  in  fuel  leakage  from  the  fuel  drain 
tube  assembly  and  consequent  risk  of  a 
fire. 

DATES:  Comments  must  be  received  by 
September  9, 1999. 

ADDRESSES:  Submit  conmients  in         '^' 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
280-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Raytheon  Aircraft  Company,  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department,  P.  O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Av^ue.  SW.,  Renton, 
Washington  or  at  the  FAA,  Small 
Airplane  Directorate,  Wichita  Aircraft 
Certification  OfBce,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  West,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  OfBce, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4146;  fax 
(316)  946-4407. 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
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incemed  with  the  substance  of  this 
iposal  will  be  filed  in  the  Rules 
Ilbdcet. 

Oimmenters  wishing  the  FAA  to 
a  (^knowledge  receipt  of  their  comments 

Eiitted  in  response  to  this  notice 
submit  a  self-addressed,  stamped 
»rd  on  which  the  following 
^tement  is  made:  "Comments  to 
Obcket  Number  98-NM-280-AD."  The 
stcard  will  be  date  stamped  and 
ed  to  the  conunenter. 

ailabilityofNPRMs 

y  person  may  obtain  a  copy  of  this 

by  submitting  a  request  to  the 
,  Transport  Airplane  Directorate, 
[-114.  Attention:  Rules  Docket  No. 
NM-280-AD,  1601  Lind  Avenue, 
,  Renton,  Washington  98055-4056. 

iMficussioii 

The  FAA  has  received  a  report  of 
c  I  [afing  on  the  fuel  drain  tube  assembly 
i :  the  aft  fuselage  on  a  Ra)rtheo&  (Beech) 
Nfodel  400A  airplane.  Further 
investigation  revealed  that  the  elevator 
c  ontrol  cable  contacted  the  fuel  drain 
t  fbe  assembly  due  to  inadequate 
dkarance  between  the  com{>onents.  lliis 
c  c  ndition.  if  not  corrected,  could  result 
i  3  fuel  leakage  firom  the  fuel  drain  tube 
a  asembly  and  consequent  risk  of  a  fire. 

ilanation  of  Releyant  Service 
•rmatioii 

The  FAA  has  reviewed  and  approved 
lytheon  Aircraft  Service  Bulletin 
28-3076.  dated  October,  1997,  which 
scribes  procedures  for  replacement  of 

existing  fuel  drain  tube  assembly 
ith  a  new,  modified  assembly, 
implishment  of  the  actions 
.fied  in  the  service  bulletin  is 
ided  to  adequately  address  the 
itified  unsafe  condition. 

I :  [planation  of  Requirements  of 
DoposedRnle 

Since  an  imsafe  condition  has  been 
itified  that  is  likely  to  exist  or 
elop  on  other  products  of  this  same 

design,  the  proposed  AD  would 
uire  accomplishment  of  the  actions 
4|ecified  in  the  service  bulletin 
(Msdibed  previously. 

C^rtlnqMct 

jThere  are  approximately  92  airplanes 
c  ^the  afiiacted  design  in  the  worldvride 
f  *et.  The  FAA  estimates  that  72 
a  ifplanes  of  U.S.  registry  woidd  be 
ajfl^ed  by  this  proposed  AD,  that  it 
}uld  take  approximately  8  work  hours 
ir  airplane  to  accomplish  the  proposed 
tion,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $21  per 
adiplane.  Based  on  these  figures,  the  cost 


impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $36,072,  or 
$501  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  theiuture  if 
this  AD  were  not  adopted.  However,  the 
FAA  has  been  advised  that 
manufect\uer  warranties  are  available 
for  parts  associated  with  accomplishing 
the  replacement  action  required  by  this 
proposed  AD.  Therefore,  the  future 
economic  cost  impact  of  this  rule  on 
U.S.  operators  may  be  less  than  the  cost 
imfiact  figure  indicted  above. 

Regulatwy  Impact 

The  regulations  proposed  herein 
woiild  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  munber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

list  of  Sul^ectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Pnqposed  Amendmrat 

Accordingly,  pursuant  to  the 

authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39}  as  follows: 

PART  3»-nAlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


139.13    [AmendMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Aircraft  Company  (Foimerly 
Beech):  Docket  98-NM-280-AO. 
Applicability:  Model  400A  airplanes,  serial 
numbers  RK-1  through  RK-92  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  requBst  should  include  an  asse«?iT»«nt  nf 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  fuel  drain  tube 
assembly,  which  could  result  in  fuel  leakage 
from  the  fuel  drain  tube  assembly  and 
consequent  risk  of  fire,  accomplish  the 
following: 

Replacement 

(a)  At  the  next  scheduled  inspection,  but 
no  later  than  200  flight  hours  after  the 
effective  date  of  this  AD,  replace  the  existing 
aft  fuselage  fuel  drain  tube  assembly,  part 
number  (P/N)  128-920151-1,  with  a  new, 
modified  tube  assembly,  P/N  128-920237-1, 
in  accordance  with  Raytheon  Aircraft  Service 
Bulletin  SB.28-3076,  dated  October,  1997. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  fuel  drain  tube 
assembly,  P/N  128-920151-1,  on  any 
airplane. 

AhematiTe  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit)m  the  Wichita  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton,  Washington,  on  August 
4, 1999. 

D.L.Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-20502  Filed  8-»-99;  8:45  am] 
aaUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  99-NII^71-ADl 

RtN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  MO-11  and  MD-11F  Series 


agency:  Fedwal  Aviation 
Administration,  E)OT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  MD-11  and 
MD-llF  series  airplanes.  This  proposal 
wotdd  require  a  one-time  inspection  to 
determine  if  metallic  transitions  are 
installed  on  wire  harnesses  of  the  tail 
tank  fuel  transfer  piunps,  and  to 
determine  if  damaged  wires  are  present; 
and  repair,  if  necessary.  This  proposal 
also  would  require  repetitive 
inspections  of  the  repaired  area;  and  a 
permanent  modification  of  the  wire 
harnesses  if  metallic  transitions  are  not 
installed,  which  would  terminate  the 
repetitive  inspections.  This  proposal  is 
prompted  by  a  report  of  chafing  and 
damage  to  a  wire  harness  of  a  tail  tank 
fuel  transfw  pump.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  wire  chafing  and 
damage,  which  could  result  in  an 
inoperative  fuel  transfer  pump  and/or 
an  increased  risk  of  a  fire  or  ejqploeion 
firora  a  fuel  leak. 

DATES:  Comments  must  be  received  by 
September  24, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-l  14, 
Attention:  Rules  Docket  No.  99-NM- 
71-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 


Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roscoe  Van  Dyke,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5254;  fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-71-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-l  14,  Attention:  Rules  Docket  No. 
99-NM-71-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

The  FAA  has  received  a  report  of 
chafing  and  damage  to  a  wire  harness  of 
a  tail  tank  fuel  transfer  piunp  on  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  such 
chafing  and  damage  has  been  attributed 
to  wires  chafing  against  a  combination 
of  wire  mesh  tape  and  braided 
shielding,  which  were  installed  during 
production  as  a  substitute  for  metallic 
transitions  at  the  wiring  harness 
breakouts.  Chafing  or  damage  of  a  wire 
harness,  if  not  corrected,  could  result  in 
an  inoperative  fuel  transfer  piunp  and/ 
or  an  increased  risk  of  a  fire  or 
explosion  from  a  fuel  leak. 

Explanation  of  Rdevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-28A101,  dated  August 

24. 1998,  which  describes  prtx:ediues 
for  a  one-time  visual  inspection  to 
determine  if  metallic  transitions  are 
installed  on  the  wire  harnesses  of  the 
tail  tank  fuel  transfer  pumps,  and  to 
determine  if  damaged  wires  are  present; 
repair,  if  necessary;  and  repetitive 
inspections  of  the  repaired  area.  The 
FAA  also  has  reviewed  and  approved 
McDonnell  Douglas  Service  Btilletin 
MDl  1-28-102,  Revision  01,  dated  Jtme 

23. 1999,  which  describes  procedures 
for  a  permanent  modification  of  the  wire 
harnesses  if  metallic  transitions  are  not 
installed.  Accomplishment  of  the 
permanent  modification  would 
eliminate  the  need  for  the  repetitive 
inspections  in  service  bulletin  MDll- 
28A101.  Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  biUletins 
described  previously,  except  as 
discussed  below. 

Differences  Between  die  Proposed  Rule 
and  the  Relevant  Service  Information 

Operators  should  note  that,  although 
McDoimell  Douglas  Alert  Service 
Bulletin  MD11-28A101,  dated  August 
24, 1998,  recommends  accomplishing 
the  visual  inspection  within  15  days 
(after  the  release  of  the  service  bulletin), 
the  FAA  has  determined  that  a 
compliance  time  of  30  days  would  be 
appropriate.  In  developing  an 
appropriate  compliance  time  for  the 


Federal  RegMter/Vol.  64.  No.  153 /Tuesday,  August  10,  1999 / Proposed  Rules 


43317 


S-oposed  visual  inspection  of  this  AD, 
le  FAA  considered  not  only  the 
iianufactiirer's  recommendation,  but 
le  degree  of  uigency  associated  with 
^dressing  the  subject  unsafe  condition, 
"  e  average  utilization  of  the  affected 
eet,  the  time  necessary  to  perform  the 
spection  (less  than  five  work  hours), 
d  reports  firom  the  manufacturer, 
hich  indicate  that  all  affected 

lanes  have  been  inspected.  In  light 
all  of  these  factors,  the  FAA  finds  a 
t)-day  compliance  time  for  initiating 
tjbe  proposed  visual  inspection  to  be 
ikiiarranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
nr  affected  airplanes  to  continue  to 
oberate  without  compromising  safety. 

I  Operators  should  note  that  ue 
OTOcedures  described  in  condition  2  of 
^cDonnell  Douglas  Alert  Service 
Bidlctin  MD11-28A101,  dated  August 
if,  1998,  permit  flight  for  15  days  before 
iStallation  of  a  temporary  repair,  if 
etallic  transitions  are  not  installed  on 
harnesses  of  the  tail  tank  fuel 
sfer  pumps.  This  proposed  AD 
uld  require  accomplishment  of  a 
porary  repair,  prior  to  further  flight, 
e  FAA  has  determined  that,  because 
I  the  safety  implications  and 
Ctnsequences  associated  with  chafing 
d  damage  of  wires,  any  subject  wire 
^;  uness  that  is  found  to  not  have 
i[|etallic  transitions  installed  must  be 
Impaired  prior  to  furdier  flight. 

;  Operators  should  also  note  that, 
i  ^ough  McDonnell  Douglas  Service 
Ptdletin  MDll-28-102,  Revision  01, 
<  ikted  Jime  23, 1999,  recommends 
i  ccomplishing  the  permanent 
I  [Modification  at  the  earliest  practical 
i)[iaintenance  period  (after  the  release  of 
e  service  bulletin),  the  FAA  has 
[kennined  that  a  compliance  time  of  5 
^rs  would  be  appropriate.  In 
eveloping  an  appropriate  compliance 
e  for  the  proposed  modification  of 
s  AD,  the  FAA  considered  not  only 
the  manufactiuer's  recommendation, 
I II  it  the  degree  of  urgency  associated 
^vith  addressing  the  subject  imsafe 
( indition,  the  average  utilization  of  the 
i  nected  fleet,  and  the  time  necessary  to 
[terform  the  modification  (less  than  nine 
1 II  >urs).  In  light  of  all  of  these  factors,  the 
I ',  \A  finds  a  5-year  compliance  time  for 
i  t  itiating  the  proposed  modification  to 
I  If  warranted,  in  that  it  represents  an 
t  Impropriate  interval  of  time  allowable 
f  dir  affected  airplanes  to  continue  to 
( perate  without  compromising  safety. 

()^t  Impact 

There  are  approximately  14  airplanes 
t  the  affected  design  in  the  worldwide 
flfeet.  The  FAA  estimates  that  5 
i  planes  of  U.S.  registry  would  be 
I  nacted  by  this  proposed  AD.  that  it 


would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $300,  or  $60  per 
airplane. 

The  cost  impact  figiue  discussed 
abovis  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futme  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  manufacturer 
warranty  remedies  are  available  for 
labor  costs  associated  with 
accomplishing  the  actions  required  by 
this  proposed  AD.  Therefore,  the  futiu« 
economic  cost  impact  of  this  rule  on 
U.S.  operators  may  be  less  than  the  cost 
impact  figure  indicated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [AnwndMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-71-AD. 
Applicability:  Model  MD-ll  and  MD-llF 
series  airplanes,  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  MDl  1- 
28A101,  dated  August  24, 1998.  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified  .altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modlBed,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  p>roposed  actions  to  address  it. 

Comp/ianc^WRequired  as  indicated,  unless 
accomplished  previously. 

To  prevent  wire  chaBng  and  aamage  which 
could  result  in  an  inoperative  tail  tank  fuel 
transfer  pump  and/or  an  increased  risk  of  a 
fire  or  explosion  from  a  fuel  leak,  accomplish 
the  following: 

Inspection  and  Corrective  Actions 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  one-Ume  visual 
inspection  of  the  wire  harnesses  of  the  tail 
tank  fuel  transfer  pumps  to  determine  if 
metallic  transitions  are  installed,  and  to 
determine  if  damaged  wires  are  present,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-28A101,  dated 
August  24, 1998. 

(1)  If  all  metallic  transitions  are  installed, 
no  further  action  is  required  by  this  AD. 

(2)  If  metallic  transitions  are  not  installed, 
accomplish  the  following: 

(i)  Prior  to  further  flight,  accompUsh  the 
temporary  repair  in  accordance  with 
condition  2  of  the  service  bulletin; 

(ii)  Repeat  the  visual  inspection  thereafter 
at  intervals  not  to  exceed  2  years;  and 

(iii)  Within  5  years  after  the  effective  date 
of  this  AD,  permanently  modify  the  wire 
harnesses  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MDll-28-102, 
Revision  01,  dated  )une  23, 1999. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 

Note  2:  Modification  of  the  wire  harnesses 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MDll-28-102. 
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dated  January  29, 1999,  is  considered 
acceptable  for  compliance  with  the 
modification  required  by  paragraph  (a)(2)(iii) 
of  this  AO. 

AhematiTe  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

fiote  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Los  Angeles  ACO. 

Special  Flight  Pmnits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Rent  on,  Washington,  on  August 

D.L.Kiggiii, 

Acting  Manager,  Transport  Airplane 
Directrnvte.  Aircraft  Certification  Service. 
(FR  Doc.  99-20503  Filed  8-9-99;  8:45  am] 
CODE  4*10-19-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodiel  No.  97-NM-32»-AD] 

RIN2120-AAS4 

Alrworthlnoas  Directives;  Boeing 
Modal  727  Sarlea  Airplanes 

agency:  Federal  Aviation 
Administration,  OOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  727  series  airplanes,  that 
currently  requires  repetitive  inspections 
of  the  front  spar  web  between  the  upper 
and  lower  seals  of  the  center  section  of 
the  wings,  and  repair,  if  necessary.  That 
AD  also  provides  for  an  optional 
terminating  modification  for  the 
repetitive  inspections.  This  action 
would  require  a  new  terminating 
modification  for  the  repetitive 
inspections.  For  certain  airplanes,  this 
action  woidd  require  new  repetitive 
inspections  to  detect  discrepancies  of 
the  front  spar  web.  This  proposal  is 
prompted  by  a  report  indicating  that  the 


optional  terminating  modification  in  the 
existing  AD  does  not  address  the 
identified  unsafe  condition.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  £atigue  cracks  in  the 
front  spar  web,  which  could  lead  to  fuel 
leakage  into  the  air-conditioning 
distribution  bay  and/or  depressurization 
of  the  cabin,  and  to  prevent  fuel  fiunes 
in  the  cabin  of  the  airplane. 
DATES:  Comments  must  be  received  by 
September  24, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
323-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATKNI  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircrsift  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2774; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-323-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-323-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  December  21, 1989,  the  FAA 
issued  AD  90-02-16,  amendment  39- 
6452  (55  FR  602,  January  8. 1980), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  to  require  inspection  of 
the  front  spar  web  of  the  center  section 
of  the  wings,  and  repair,  if  necessary. 
That  action  was  prompted  by  reports  of 
cracks  in  the  frt)nt  spar  web.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  such  cracking,  which 
could  lead  to  fuel  leakage  and/or 
depressurization  of  the  cabin. 

Actions  Since  Issuance  of  Previous  Rule 

Since  issuance  of  AD  90-02-16,  the 
FAA  has  received  a  report  indicating 
that  modification  procedures  specified 
in  Boeing  Service  Bulletin  727-57- 
0177,  dated  December  22, 1988; 
Revision  1,  dated  November  21, 1991; 
and  Revision  2,  dated  September  16, 
1993;  do  not  adequately  address 
airplanes  equipped  wiA  internal  fuel 
tanks  in  the  center  section  of  the  wings. 
Specifically,  the  servige  bidletin  does 
not  include  procedures  for  application 
of  the  secondary  fuel  seal  on  the 
forward  side  of  the  front  spar  and  on  the 
fillet  seals  on  the  aft  side  of  the  front 
spar.  The  service  bulletin  also  describes 
procedures  for  the  application  of  sealant 
Boeing  material  specification  (BMS)  5- 
95  inside  the  fuel  tank  instead  of  the 
fuel-proof  sealant  BMS  5-26,  and  the 
installation  of  non-fluid  tight  fasteners 
instead  of  fluid  tight  fasteners. 

Boeing  Service  Bulletin  727-57-0177, 
dated  December  22, 1988,  was 
referenced  in  AD  90-02-16  as  the 
appropriate  source  of  service 
information  for  accomplishment  of  the 
required  modification  and  close  visual 
and  high  frequency  eddy  current  (HFEC) 
inspections.  Revisions  1  and  2  of  that 
service  bulletin  were  approved  by  the 
FAA  as  alternative  methods  of 
compliance  for  accomplishment  of  those 
actions. 
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In  light  of  this  information,  the  FAA 
b  ^  detennined  that  the  optional 
I  ibdification  specified  in  AD  90-02-16 

s  not  adequately  preclude  fuel 
Iwkage  into  the  air-conditioning 
tribution  bay,  which  could  result  in 
1  fumes  in  the  cabin  of  the  airplane. 

addition,  the  FAA  finds  that  the 
bject  service  bulletin  does  not  contain 
edures  for  accomplishing  an  HFEC 
pection  as  an  option  to  the  close 
ual  inspection,  as  required  by 
igraph  A.  of  AD  90-02-16.  The 
al  procediu^s  used  to  accomplish 
t  ]|at  HFEC  inspection  and  the 
effectiveness  of  those  procedures  are 
\i  iknown  to  the  FAA.  The  FAA  has 
c  etermined  that  performing  an  HFEC 
iliBpection  in  accordance  with  an 
ijaknown  procedure  does  not  ensure 
til  at  cracks  will  be  detected  in  a  timely 
mumer.  Therefore,  the  FAA  has 
c^^termined  that  all  affected  airplanes 
St  accomplish  repetitive  detailed 
ual  inspections  to  ensure  that  cracks 
detected  in  a  timely  manner. 

ilanation  of  Relevant  Service 
formation 

J  The  FAA  has  reviewed  and  approved 
^(^ing  Service  Bulletin  727-57-0177, 
ivision  3,  dated  February  15, 1996, 
ich  desccibes  procedures  for 
etitive  detailed  visual  inspections  to 
tect  cracks  of  the  front  spar  web 
fabtween  the  upper  and  lower  seals  of 
centensection  of  the  wings,  and 
air,  if  necessary.  The  service  bulletin 
o  describes  procedures  for 
ntipdification  of  the  front  spar  web 
between  the  upper  and  lower  seals  of 
the  center  section  of  the  wings,  which 
vf  puld  eliminate  the  need  for  the 
etitive  inspections.  For  certain 
lanes,  the  service  bulletin  describes 
cedures  for  repetitive  visual 
ijispections  of  the  front  spar  web  to 
ect  fuel  leakage  and  penetrations  ih 
secondary  fuel  barrier,  and  to  verify 
installation  of  the  secondary  fuel 
er.  Accomplishment  of  the  actions 
ified  in  the  service  bulletin  are 
ended  to  adequately  address  the 
ntified  unsafe  condition. 

lanation  of  Requirements  of 
iposed  Rule 

lince  an  unsafe  condition  has  been 
i(|ientified  that  is  likely  to  exist  or 
diEfvelop  on  other  products  of  this  same 
troe  design,  the  proposed  AD  woidd 
supersede  AD  90-02-16,  amendment 
3jsf-6452  (55  FR  602.  January  8, 1980). 
tolcontinue  to  require  repetitive  detailed 
ual  inspections  of  the  boat  spar  web 
ween  the  upper  and  lower  seals  of 
e  center  section  of  the  wings,  and 
repair,  if  necessary.  The  proposed  AD 
a  ;  o  would  require  modification  of  the 


subject  fi^nt  spar  web,  which  would 
constitute  terminating  action  for  the 
repetitive  inspections.  For  certain 
airplanes,  the  proposed  AD  would 
require  repetitive  visual  inspections  of 
the  fit)nt  spar  web  to  detect  fuel  leakage 
and  penetrations  in  the  secondary  fuel 
barrier,  and  to  verify  the  installation  of 
the  secondary  fuel  barrier.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously;  except  as 
discussed  below. 

The  FAA  has  determined  that,  for 
airplanes  equipped  with  integral  fuel 
tanks  in  the  center  section  of  the  wings, 
the  repairs  and  modifications  specified 
in  Figure  2  and  Figure  3  of  Boeing 
Service  Bulletin  727-57-0177,  dated 
December  22, 1988;  Revision  1,  dated 
November  21, 1991;  and  Revision  2, 
dated  September  16, 1993;  do  not 
describe  procedures  for  installation  of  a 
fuel  proof  sealant  in  these  tanks,  which 
could  lead  to  identified  unsafe 
condition  of  this  AD.  The  procedures 
specified  in  the  original  version. 
Revision  1,  and  Revision  2  of  the  service 
bulletin  are  acceptable  for  airplanes 
without  integral  fuel  tanks  in  the  center 
section  of  the  wings.  However,  the  FAA 
finds  that  Revision  3  of  the  subject 
service  bulletin  does  provide 
procedures  for  installation  of  a  fuel 
proof  sealant  for  integral  fuel  tanks. 

Other  Relevant  Rulemaking 

The  FAA  has  previously  issued  AD 
94-05-04,  amendment  39-8842  (59  FR 
13442,  March  22, 1994),  which  requires 
incorporation  of  certain  structural 
modification  on  certain  Boeing  Model 
747  series  airplanes.  Accomplishment  of 
certain  actions  required  by  this 
proposed  AD  would  constitute 
terminating  action  for  the  requirements 
specified  in  paragraph  (a)  of  AD  94-05- 
04  with  respect  to  the  modification 
specified  in  Boeing  Service  Bulletin 
727-57-0177,  dated  December  22, 1998. 
This  service  bulletin  is  one  of  many 
service  bulletins  referenced  in  Boeing 
Document  D6-54860,  Revision  G, 
Appendix  A.3,  dated  March  5, 1993.  All 
other  service  bulletins  referenced  in  that 
docimient  still  apply. 

Cost  Impact 

There  are  approximately  1,524  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,098  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Ine  detailed  visual  inspection  that  is 
currently  required  by  AD  90-02-16,  and 
retained  in  this  AD,  takes  approximately 
3  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 


$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currentiy 
required  detailed  visual  inspection  on 
U.S.  operators  is  estimated  to  be 
$197,640,  or  $180  per  airplane,  per 
inspection  cycle. 

The  modification  that  is  proposed  in 
this  new  AD  action  would  take 
approximately  360  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,430  per  airplane. 
Based  on  these  figiues,  the  cost  impact 
of  the  proposed  modification  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $25,286,940.  or  $23,030 
per  airplane. 

For  certain  airplanes,  the  visual 
inspection  that  is  proposed  in  this  new 
AD  action  would  take  approximately  1 
work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  modification 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $60  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  ciurent  or  proposed  requirements  of 
this  AD  action^ and  that  no  operator 
would  accom^sh  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regidation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  df  small  entities 
under  the  .criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113, 44701. 

139.13    [AmMKlecq 

2.  Section  39-13  is  amended  by 
removing  amendment  39-6452  (55  FR 
602.  January  8, 1990),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Dociiet  97-NM-323-AO.  Supersedes 
AD  90-02-16,  Amendment  39-6452. 

Applicability:  Model  727  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  727-57- 
0177,  dated  £)ecember  22, 1988;  certiflcated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  appUcability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracks  of  the  fit)nt  spar 
web  of  the  center  section  of  the  wings,  which 
could  lead  to  fuel  leakage  and/or 
depressurization  of  the  cabin,  or  to  prevent 
fuel  fumes  in  the  cabin  of  the  airplane, 
accomplish  the  following: 

RepetitiTe  Detailed  Visual  Inspections 

(a)  For  areas  on  which  the  front  spar  web 
between  the  upper  and  lower  seals  of  the 
center  section  of  the  wings  has  not  been 
repaired  or  modified  in  accordance  with 
Figure  2  or  3  of  Boeing  Service  Bulletin  727- 
57-0177,  dated  December  22, 1988;  Revision 
1,  dated  November  21, 1991;  or  Revision  2, 
dated  September  16, 1993:  Prior  to  the 
accumulation  of  40,000  total  flight  cycles,  or 
with  the  next  2,300  flight  cycles  after 
February  12, 1990  (effective  date  of  AD  90- 
02-16,  amendment  39-6452),  whichever 
occurs  later,  unless  accomplished  with  the 
last  700  flight  cycles,  perform  a  detailed 
visual  inspection  to  detect  cracks  in  the  front 


spar  web.  in  accordance  with  Figure  1  of 
Boeing  Service  Bulletin  727-57-0177,  dated 
December  22, 1988;  Revision  1,  dated 
November  21, 1991;  Revision  2,  dated 
September  16, 1993;  or  Revision  3,  dated 
February  15, 1996.  Repeat  the  detailed  visual 
inspection  thereafter  at  intervals  not  to 
exceed  3,000  flight  cycles,  until 
accomplishment  of  the  requirements 
specified  in  either  paragraph  (b)  or  (c)  of  this 
AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  3:  Accomplishment  of  the  high 
frequency  eddy  current  (HFEC)  inspection 
required  by  AD  90-02-16,  is  considered 
acceptable  for  compliance  with  the  initial 
detailed  visual  inspection  required  by 
paragraph  (a)  of  this  AD. 

Repair  of  Cracks 

(b)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  accomplish  the 
actions  specified  in  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD.  as  applicable. 
Accomplishment  of  the  repair  action 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)  of  this  AD  for  that  repaired 
area. 

(1)  For  airplanes  equipped  with  integral 
fuel  tanks  in  the  center  section  of  the  wings: 
Repair  in  accordance  with  Figure  2  of  Boeing 
Service  Bulletin  727-57-0177,  Revision  3, 
dated  February  15,  1996. 

(2)  For  airplanes  not  equipped  with 
integral  fuel  tanks  in  the  center  section  of  the 
wings:  Repair  in  accordance  with  Figure  2  of 
Boeing  Service  Bulletin  727-57-0177,  dated 
December  22, 1988,  Revision  1,  dated 
November  21, 1991;  Revision  2.  dated 
September  16, 1993:  or  Revision  3,  dated 
February  15, 1996. 

Note  4:  Where  there  are  differences 
between  the  referenced  service  bulletins  and 
this  AD,  the  AD  prevails. 

Modification 

(c)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  prior  to  the  accumulation  of  60,000 
total  flight  cycles,  or  wdthin  48  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  accomplish  the  actions  specified 
in  either  paragraph  (c)(1)  or  (c)(2)  of  this  AD, 
as  applicable.  Accomplishment  of  this  action 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  For  airplanes  equipped  with  integral 
fuel  tanks  in  the  center  section  of  the  wings: 
Modify  the  front  spar  web,  between  the 
upper  and  lower  seals,  of  the  center  section 
of  the  wings,  in  accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-57-0177,  Revision  3, 
dated  February  15, 1996. 


(2)  For  airplanes  not  equipped  with 
integral  fuel  tanks  in  the  center  section  of  the 
wings:  Modify  the  frtjnt  spar  web,  between 
the  upper  and  lower  seals,  of  the  center 
section  of  the  wings,  in  accordance  with 
Boeing  Service  Bulletin  727-57-0177,  dated 
December  22, 1988,  Revision  1,  dated 
November  21,  1991;  Revision  2,  dated 
September  16, 1993;  or  Revision  3,  dated 
February  15, 1996. 

Repetitive  Visual  Inspections  and  Repair/ 
Modification  of  the  Front  Spar  Web 

(d)  For  areas  on  which  the  front  spar  web 
between  the  upper  and  lower  seals  of  the 
center  section  of  the  wings  has  been  repaired 
or  modified  in  accordance  with  Figure  2  or 

3  of  Boeing  Service  Bulletin  727-57-0177, 
dated  December  22.  1988;  Revision  1,  dated 
November  21, 1991;  or  Revision  2,  dated 
September  16, 1993:  Accomplish  the  actions 
required  by  either  paragraph  (d)(1)  or  (d)(2) 
of  this  AD,  as  applicable. 

(1)  For  airplanes  not  equipped  with 
integral  fuel  tanks  in  the  center  section  of  the 
wings:  No  further  action  is  required  by  this 
AD  for  those  areas  repaired  or  modified. 

(2)  For  airplanes  equipped  with  integral 
fuel  tanks  in  the  center  section  of  the  wings: 
Accomplish  the  actions  required  by  both 
paragraphs  (d)(2)(i)  and  (d)(2)(ii)  of  this  AD. 

(i)  Within  500  flight  cycles  after  the 
effective  date  of  this  AD,  perform  a  detailed 
visual  inspection  of  the  front  spar  web  to 
detect  fuel  leakage  and  penetrations  in  the 
secondary  fuel  barrier,  and  to  verify  the 
installation  of  the  secondary  fuel  barrier;  in 
accordance  with  Boeing  Service  Bulletin 
727-57-0177,  Revision  3,  dated  February  15, 
1996.  Repeat  the  visual  inspection  thereafter 
at  intervals  not  to  exceed  1,500  flight  cycles, 
until  accomplishment  of  the  actions  required 
by  paragraph  (d)(2)(ii)  of  this  AD. 

(ii)  Prior  to  the  accumulation  of  14,000 
flight  cycles,  or  within  96  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  repair/modffy  the  front  spar  web  in 
accordance  with  Part  n  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-57-0177,  Revision  3, 
dated  February  15, 1996.  Accomplishment  of 
this  action  constitutes  terminating  action  for 
the  repetitive  inspection  requirements  of 
paragraph  (d)(2)(i)  of  this  AD  for  that 
repaired/modified  area. 

Follow-On  Corrective  Action 

(e)  During  any  inspection  required  by 
paragraph  (d)(2)(i)  of  this  AD.  if  any  fuel 
leakage  or  penetration  in  the  secondary  fuel 
barrier  is  detected,  or  if  any  secondary  fuel 
barrier  is  verified  as  not  being  installed,  prior 
to  further  flight,  repair  in  accordance  with 
Part  n  of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  727-57-0177, 
Revision  3,  dated  February  15, 1996. 
Accomplishment  of  this  action  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraph  (d)(2)(i) 
of  this  AD  for  that  repaired  area. 

Terminating  Action  for  AD  S4-4I5-04 

(f)  Accomplishment  of  the  actions  required 
by  paragraph  (b),  (c),  (d)(2)(ii),  or  (e)  of  this 
AD  constitutes  terminating  action  for  the 
requirements  specified  in  paragraph  (a)  of  AD 
94-05-04,  amendment  39-8842  (59  FR  13442 
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( lated  March  22, 1994),  with  respect  to  the 
1  nodification  specified  in  Boeing  Service 
1  lulletih  727-57-0177,  dated  December  22. 
988.  This  service  bulletin  is  one  of  many 
!  ervice  bulletins  referenced  in  Boeing 
1  tocument  D6-54860,  Revision  G,  Appendix 
.  i.3.  dated  March  5,  1993.  All  other  service 
1  lulletins  referenced  in  that  document  still 
I  pply. 

.  Utemative  Method  of  Compliance 

(g)(1)  An  alternative  method  of  compliance 
( ir  adjustment  of  the  compliance  time  that 
]  irovides  an  acceptable  level  of  safety  may  be 
I  ised  if  approved  by  the  Manager,  Seattle 
i  iCO.  Operators  shall  submit  their  requests 
I  lirough  an  appropriate  FAA  Principal 
1  ilaintenance  Inspector,  who  may  add 
(  omments  and  then  send  it  to  the  Manager, 
i  leattle  AGO. 

Note  5:  Information  concerning  the 
( xistence  of  approved  altemlitive  methods  of 
<  ompliance  with  this  AD,  if  any,  may  be 
(  btained  from  the  Seattle  AGO. 

(g)(2)  For  airplanes  not  equipped  with 
i  ntegral  fuel  tanks  in  the  center  section  of  the 
1  trings:  Alternative  methods  of  compliance, 
i  pproved  previously  in  accordance  with  AD 
!  0-02-16,  amendment  39-6452,  are 
i  pproved  as  ahemative  methods  of 
( ompliance  with  this  AD.  For  airplanes 
( quipped  with  integral  fuel  tank  in  the  center 
!  ection  of  the  wings:  Alternative  methods  of 
( ompliance,  approved  previously  in 
i  ccordance  with  AD  90-02-15.  are  NOT 
i  pproved  as  alternative  methods  of 
( ompliance  with  this  AD. 

!  ipecial  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
i  ccordance  with  sections  21.197  and  21.199 
(  f  the  Federal  Aviation  Regulations  (14  GFR 
;  1.197  and  21.199)  to  operate  the  airplane  to 
i  location  where  the  requirements  of  this  AD 
( an  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
1999. 

L.  Riggin, 

Acting  Manager,  Transport  Airplane 
i  )irectomte.  Aircraft  Certification  Service. 
(  FR  Doc.  99-20504  Filed  8-9-99;  8:45  am) 
I  RXmQ  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

I'ederal  Aviation  Administration 

-  4  CFR  Part  107 

[  )oclwt  No.  28979;  Notice  No.  97-iq 

IIIN2120-AD46 

/  Jrport  Security 

( GENCY:  Federal  Aviation 

/  Ldministration  (FAA),  DOT. 

t  CTION:  Proposed  rule;  reopening  of 

c  oniment  period. 


!  UMMARY:  This  document  announces  the 
f  t  Bopening  of  the  conunent  period  for  a 
s  pecific  issue  addressed  in  the  Airport 
i  eciuity  notice  of  proposed  rulemaking 


(NPRM),  published  in  the  Federal 
Register  on  August  1,  1997  (62  FR 
41760).  That  document  proposed  to 
amend  the  existing  airport  security  rules 
by  revising  certain  applicability 
provisions,  definitions,  and  terms; 
reorganizing  the  rules  into  subparts 
containing  related  requirements;  and 
incorporating  some  requirements 
already  implemented  in  airport  security 
programs.  The  comment  period  is  being 
reopened  to  provide  another 
opportimity  for  the  public  to  submit 
additional  comments  on  the  compliance 
programs  proposed  in  the  NPRM. 
DATES:  Comments  must  be  received  on 
or  before  September  24,  1999. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  mailed  or  delivered,  in 
triplicate,  to:  Federal  Aviation 
.A.dministration.  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Room  915-G,  Docket  No.  28979. 
800  Independence  Ave.,  SW, 
Washington,  DC  20591.  Comments  may 
also  be  sent  electronically  to  the 
following  internet  address:  9-NPRM- 
CMTS@faa.gov.  Comments  may  be 
examined  in  Room  915-G  between  8:30 
a.m.  and  5  p.m.  weekdays  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Civil  Aviation  Security  Policy 
and  Planning.  Civil  Aviation  Secimty 
Division  (ACP-lOO).  Ann  M.  Zipser. 
Federal  Aviation  Administration,  800 
Independence  Ave.,  SW,  Washington. 
DC  20591;  telephoife  (202)  267-8058. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire  on 
proposed  §  107.103(a)(2).  Substantive 
comments  should  be  accompanied  by 
cost  estimates. 

Comments  should  identify  the 
regulatory  docket  or  notice  niunber  and 
be  submitted  in  triplicate  to  the  Rules 
Docket  (see  ADDRESSES).  All  comments 
received  on  or  before  the  closing  date 
for  comments  specified  will  be 
considered  by  the  Administrator  before 
taking  final  action.  Comments  received 
on  the  section  specified  above  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons. 

A  report  summarizing  each 
substantive  public  contact  with  FAA 
persormel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
must  include  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  29879."  The  postcard  will  be 
date-stamped  and  mailed  to  the 
commenter.  Internet  users  may  reach 
the  FAA's  webpage  at  http:// 
www.faa.gov  or  the  Federal  Register's 
webpage  at  http://wwrw.access.gpo.gov/ 

su docs  to  access  recently  published 

ndemaking  documents. 

An  electronic  copy  of  this  doctunent 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  or 
the  Federal  Register's  electronic  bulletin 
board  service  (telephone:  (202)  512- 
1661). 

Background 

The  FAA  proposed  to  amend  the 
existing  14  CFR  parts  107  ahd  139  to 
update  the  overall  regulatory  structiue 
for  airport  security.  On  August  1, 1997, 
the  NPRM,  Airport  Security  (part  107), 
was  published  in  the  Federal  Register 
for  public  comment.  The  original 
comment  period  closed  on  December  1, 
1997. 

On  April  21. 1998.  the  FAA 
announced  the  reopening  of  the 
comment  period  and  two  additional 
public  meetings  on  the  NPRM  (63  FR 
19691).  The  second  comment  period 
closed  on  June  26.  1998. 

The  NPRM  proposed,  among  other 
things,  to  require  that  airport  operators 
have  a  compliance  program  to  ensure 
that  persons  with  access  to  certain  areas 
of  the  airport  comply  with  the  rules 
governing  those  areas.  Section 
107.103(a)(2)  was  proposed  in  Notice 
97-13  as  follows: 

Section  107.103    (Content 

(a)  Except  as  otherwise  approved  by  the 
Administrator,  each  airport  regularly  serving  " 
an  air  carrier,  required  to  conduct  screening 
under  §  108.101(a)(1)  or  §  129.25(b)(1)  of  this 
chapter,  shall  include  in  the  security  program 
a  description  of  the  following — 
***** 

(2)  Security  compliance  program  that 
specifies  procedures  the  airport  operator  will 
implement  to  ensure  persons  with  authorized 
unescorted  access  to  critical  security  areas 
and  restricted  operations  areas  comply  with 
§107.9  and  §  107.11(a)  and  (b)  of  this  part, 
including  revocation  of  unescorted  access 
authority  of  persons  that  fail  to  comply  with 
security  requirements. 

The  FAA  received  a  number  of 
comments  on  this  proposal,  many  of 
them  not  supportive.  Son|e  commenters 
interpret  the  proposal  to  mean  that  the 
airport  operator  would  be  required  to 
enforce  Federal  regulations,  and  impose 
fines  imder  the  Federal  statute.  This  is 
not  what  was  intended.  The  FAA 
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intends  that  the  airport  operator  would 
have  a  specific  program  to  ensure  that 
persons  for  whom  they  are  responsible 
carry  out  the  requirements  in  parts  107 
and  the  relevant  security  program. 

Further,  the  NPRM  did  not  specify  a 
range  of  penalties  that  could  be 
imposed,  although  the  NRPM  did 
address  revocation  of  imescorted  access 
authority.  Often,  effective  programs  use 
progressive  disciplinary  actions  that 
include  such  corrective  measiues  as 
mandated  retraining,  counseling,  and 
suspension  or  revocation  of  unescorted 
access  authority. 

Since  the  comment  period  closed,  the 
FAA  has  become  aware  that  there  is 
increased  concern  regarding  employee 
compliance  with  requirements 
governing  unescorted  access  to  secnired 
areas.  Accordingly,  the  FAA  is 
reopening  the  comment  period  for  this 
section  to  allow  for  additional 
comments  on  the  need  for  compliance 
programs  and  how  they  might  best  be 
structiued  to  promote  compliance. 

Issued  in  Wastiington,  DC  on  August  4, 
1999. 
Quinten  Johnson, 

Deputy  Director,  Office  of  Civil  Aviation 
Security  Policy  and  Planning. 

|FR  Doc.  99-20522  Filed  8-9-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  106 

[Dodwt  No.  28978;  Notic*  No.  97-12] 

RtN  2120-AD45 

Aircraft  Operator  Security 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  This  document  announces  the 
reopening  of  the  comment  period  for  a 
specific  issue  addressed  in  the  Aircraft 
Operator  Security  notice  of  proposed 
ndemaking  (NPRM).  published  in  the 
Federal  Register  on  August  1, 1997  (62 
FR  41730).  That  document  proposed  to 
amend  the  existing  airplane  operator 
security  rules,  by  revising  certain 
applicability  provisions,  definitions, 
and  terms;  reorganizing  the  rules  into 
subparts  containing  related 
requirements;  and  incorporating  some 
requirements  already  implemented  in 
air  carrier  approved  security  programs. 
The  comment  period  is  being  reopened 
to  provide  another  opportunity  for  the 
public  to  submit  adcQtional  comments 


on  the  compliance  program  proposed  in 
the  NPRM. 

DATES:  Comments  must  be  received  on 
or  before  September  24. 1999. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  mailed  or  delivered,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200).  Room  915-G,  Docket  No.  28978 
800  Independence  Ave.,  SW, 
Washington,  DC  20591.  Comments  may 
also  be  sent  electronically  to  the 
following  internet  address:  9-NPRM- 
CMTS@faa.gov.  Comments  may  be 
examined  in  Room  915-G  between  8:30 
a.m.  and  5  p.m.  weekdays  except 
Federal  holidays. 

R3R  FURTHER  INFORMATION  CONTACT: 
Office  of  Civil  Aviation  Security  Policy 
and  Planning,  Civil  Aviation  Security 
Division  (ACP-lOO),  Ann  M.  Zipser, 
Federal  Aviation  Administration,  800 
Independence  Ave.,  SW,  Washington, 
DC  20591;  telephone  (202)  267-8058. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire  on 
proposed  §  ip8.103(b)(ll)  and  (c)(6). 
Substantive  comments  should  be 
accompanied  by  cost  estimates. 

Comments  shoidd  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  triplicate  to  the  Rules 
Docket  (see  ADDRESSES).  All  comments 
received  on  or  before  the  closing  date 
for  commrats  specified  will  be 
considered  by  the  Administrator  before 
taking  final  action.  Conunents  received 
on  the  section  specified  above  vtrill  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons. 

A  report  summarizing  each 
substantive  public  contact  with  FAA 
,  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  28978."  The  postcard  will  be 
date-stamped  and  mailed  to  the 
commenter.  Internet  users  may  reach 
the  FAA's  webpage  at  http:// 
vnvw.faa.gov  or  the  Federal  Register's 
webpage  at  http://www.access.gpo.gov/ 

su docs  to  access  recently  published 

rulemaking  documents. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 


the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  or 
the  Federal  Register's  electronic  bulletin 
board  service  (telephone:  (202)  512- 
1661). 

Background 

The  FAA  proposed  to  amend  the 
existing  14  CFR  part  108  to  update  the 
overall  regulatory  structure  for  aircraft 
operator  security.  On  August  1, 1997. 
the  NPRM,  Airoaft  Operator  Security 
(part  108).  was  published  in  the  Federal 
Register  for  public  comment.  The 
original  comment  period  closed  on 
December  1, 1997. 

On  April  21, 1998,  the  FAA 
announced  the  reopening  of  the 
comment  period  and  two  additional 
public  meetings  on  the  NPRM  (63  FR 
19691).  The  second  comment  period 
closed  on  Jime  26, 1998. 

The  NPRM  proposed,  among  other 
things,  to  require  that  aircraft  operators 
have  a  compliance  program  to  ensure 
that  persons  with  access  to  certain  areas 
of  the  airport  comply  with  the  rules 
governing  those  areas. 

Section  108.103(b)(ll)  and  (c)(6)  was 
proposed  in  Notice  97-12  as  follows: 

Section  108.103    Form,  Content,  and 
Availability. 

***** 

(b)  The  security  program  shall  include: 
***** 

(11)  The  procedures  and  curriculum  of  the 
training  requirements  under  §  108.227  of  this 
part;  and  a  security  compliance  program  that 
speciBes  procediu^s  the  air  carrier  will 
implement  to  ensure  persons  with  authorized 
unescorted  access  to  critical  security  areas 
and  restricted  operations  areas  comply  with 
§  108.7  and  §  108.9  of  this  part,  including 
revocation  of  unescorted  access  authority  of 
persons  that  fail  to  comply  with  security 
requirements. 

(c)  Each  air  carrier  having  an  approved 
security  program  shall: 
***** 

(6)  Implement  a  program  to  ensure  that  its 
employees  and  employees  of  contractors 
comply  with  the  paragraphs  (a)  and  (b)  of 
§  108.103.  The  program's  provisions  shall 
include  penalties  to  be  imposed  on 
individuals  who  fail  to  comply  with 
paragraphs  (a)  and  (b)  of  this  section  that  are 
in  accordance  with  the  standards  contained 
in  its  approved  security  program. 

The  FAA  received  a  nimiber  of 
conunents  on  this  proposal,  many  of     - 
them  not  supportive.  Some  commenters 
interpret  the  proposal  to  mean  that  the 
aircraft  operator  would  be  required  to 
enforce  Federal  regulations,  and  impose 
fines  imder  the  Federal  statute.  This  is 
not  what  was  intended.  The  FAA 
intends  that  the  aircraft  operator  would 
have  a  specific  program  to  ensure  that 
persons  for  whom  they  are  responsible 
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c  any  out  the  requirements  in  part  108 
a  ad  the  relevant  seciuity  program. 

Further,  the  NPRM  did  not  specify  a 
[fange  of  penalties  that  could  be 
L  nposed,  although  the  notice  did 
i  ddress  revocation  of  imescorted  access 
i  uthority.  Often,  effective  programs  use 
;  rogressive  disciplinary  actions  that 
.  iclude  such  corrective  measvues  as 
D  landated  retraining,  counseling,  and 
s  iispension  or  revocation  of  unescorted 
]  ccess  authority. 

Since  the  comment  period  closed,  the 
<  AA  has  become  aware  that  there  is 
;:  icreased  concern  regarding  employee 
:  Dmpliance  with  requirements 
\  Dvemii^  imescorted  access  to  secured 
i  reas.  Accordingly,  the  FAA  is 
r  iopening  the  comment  period  for  this 
i  action  to  allow  for  additional 
:  omments  on  the  need  for  compliance 
]  rograms  and  how  they  might  best  be 
!  Tuctured  to  promote  compliance. 

Issued  in  Washington.  DC  on  August  4. 
1)99. 

;  ninten  Johnson, 

[  eputy  Director.  Office  of  Civil  Aviation 
5  ecurity  Policy  and  Planning. 
1  H  Doc.  99-20521  Filed  8-9-99;  8:45  am] 
I  UJN6  CODE  4«1»-1S-^ 


:  EPARTMENT  OF  THE  TREASURY 
I  itomal  Revenue  Service 
liCFR  Parti 

I IEG-252487-96] 
1N1545-AX25 

Utoound  Grantor  Trusts  With  Fbreiga 

'  Irsnloffs 

<  t  SENCY:  Internal  Revenue  Service  (IRS), 


Notice  of  proposed  rulemaking 
cross  reference  to  temporary 
ilations. 


lY:  The  IRS  is  proposing 
regulations  relating  to  the  definition  of 
ue  tenn  grantor  fw  purposes  of  part  I 
in  subchapter  J,  chapter  1  of  the  Internal 
R|Bvenue  Code.  The  text  of  temporary 
Mgiilations  published  elsewhere  in  this 
usue  of  the  Federal  Register,  also  serves 
f^  the  text  of  these  proposed 
Regulations.  This  document  also 
l^vides  notice  of  a  public  hearing  on 
uese  proposed  regulations. 
bjlTES:  Written  or  electronic  comments 
must  be  received  by  October  12, 1999. 
RJaquests  to  speak  (with  outlines  of  oral 
comments  to  be  discussed)  at  the  public 
hearing  scheduled  for  November  2, 
1  )99,  at  10  a.m.  must  be  submitted  by 
( :  ctober  12, 1999. 


ADDRESSES:  Send  submissions  to: 
CX::DOM:CQRP:R  (REG-252487-96), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-252487-96), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 
tax__regs/regslist.html.  The  public 
hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Consti^Jtion  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations,  James  A. 
Quinn,  (202)  622-3060;  concerning 
submissions  and  the  hearing.  Guy  R. 
Traynor,  (202)  622-7180  (not  toll-free 
numbms). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules  ' 
and  Regulations  section  of  this  issue  of 
the  Federal  Regjstn-  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  671.  The  temporary 
regulations  contain  roles  relating  to  the 
definition  of  grantor  for  purposes  of  part 
I  of  subchapter  J,  chapter  1  of  the 
Internal  Revenue  Code. 

The  text  of  those  tempcvary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations  ~ 
expluns  the  temporary  regulations. 

Special  Analyaes 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Otdet  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procediue 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  ^ply.  Pursuant  to 
section  7805(f)  of  the  hitemal  Revenue 
Code^  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  SmaU 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Comments  and  PidiUc  Hearing 

Before  these  proposed  regiUations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  regulations  and  how  they  can 
be  made  easier  to  luiderstand.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  November  2, 1999,  at  10  ajn.  in 
room  2615,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(aK3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  October  12, 1999, 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (preferably  a  signed 
original  and  eight  (8)  copies)  by  October 
12, 1999. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  spe^ers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  information.  The  principal 
author  of  these  regulations  is  James  A. 
Quinn  of  the  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development 

List  of  Sidqects  1^*26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  die 
Regnlations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  as  follows: 

Audiority:  26  U.S.C.  7805  *   *   * 

Par.  2.  In  §  1.671-2,  paragraph  (e)  is 
revised  to  read  as  follows: 

f  1.671-2    Applicable  principles. 

•        *        *        •        • 
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(e)  [The  text  of  this  proposed 
paragraph  (e)  is  the  same  as  the  text  of 
§  1.671-2T(e)  published  elsewhere  in 
this  issue  of  the  Federal  Register]. 
John  M.  Dalr]nnple, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

|FR  Doc.  99-19929  Filed  8-5-99;  2:09  pmj 
BILUNQ  CODE  4n»-01-r 


DEPARTMENT  OF  THE  TREASURY 

Intomal  RevamM  Service 

26CFRPart301 
[RE&-121M»-9e] 
RtN1545-AW96 

Private  Foundation  Diacloaura  Rulea 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  amendments  to  the 
regulations  relating  to  the  public 
disclosure  requirements  described  in 
section  6104(d)  of  the  Internal  Revenue 
Code.  The  proposed  regulations 
implement  changes  made  by  the  Tax 
and  Trade  ReUef  Extension  Act  of  1998, 
which  extended  fully  to  private 
foundations  the  same  rules  regarding 
public  disclosure  of  annual  information 
returns  that  apply  to  other  tax-exempt 
organizations.  The  proposed  regidations 
provide  guidance  for  private 
foundations  required  to  make  copies  of 
applications  for  tax  exemption  and 
annual  information  returns  available  for 
public  inspection  and  to  comply  with 
requests  for  copies  of  those  dociunents. 
Final  regidations  relating  to  the  public 
disclosure  requirements  applicable  to 
tax-exempt  organizations  other  than 
private  foundations  were  issued  ea 
April  9, 1999. 

DATES:  Written  or  electronic  comments 
and  requests  for  a  public  heariog  must 
be  received  by  October  12, 1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CX)RP:R  (REG-121946-98), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  IX]  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG-. 
121946-98),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 


site  at  http://www.irs.ustreas.gov/tax 

regs/reglist .  html . 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  proposed  regulations, 

Michael  B.  Blumenfeld,  (202)  622-6070 

(not  a  toU-fiee  number);  concerning 

submissions  of  comments,  LaNita  Van 

Dyke  (202)  622-7190  (not  a  toll-free 

number). 

SUPPLEMENTARY  INFORMATION: 

Paperworic  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regidatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collections  of  information  should  be 
received  by  October  12,.  1999. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  compljring  with 
the  proposed  collections  of  information 
may  be  minimized,  including  throiigh 
the  applicatioB  of  automated  coUection 
techniques  or  other  forms  of  information 
technology;  aad 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collections  of  information  in 
these  proposed  regulations  are  in 
§§301.6104(d)-l,  301.6104(d)-2,  and 
301.6104(d)-3.  This  information  is 
required  to  enable  a  private  foimdation 
to  comply  with  section  6104(d)  of  the 
Internal  Revenue  Code  (Code).  Under 
section  6104(d),  a  private  foundation  is 
required  to  make  its  application  for  tax 
exemption  and  its  annual  information 
returns  available  for  public  inspection. 
In  addition,  a  private  foundation  is 
required  to  comply  with  requests  made 
in  person  or  in  writing  from  individuals 
who  seek  a  copy  of  those  documents  or. 


in  the  alternative,  to  make  its 
documents  widely  available.  The 
requirement  that  a  private  foundation 
m^e  its  application  for  tax  exemption 
and  annud  information  retiuns 
available  for  public  inspection  and 
comply  with  requests  made  in  person  or 
in  writing  ftom  individuals  who  seek  a 
copy  of  those  docimients  or,  in  the 
alternative,  make  the  documents  widely 
available,  will  enable  the  public  to 
obtain  information  about  the  private 
foundation.  Under  section  6104(d),  a 
private  foundation  is  permitted  to  file 
an  application  for  relief  from  the 
requirement  to  provide  copies  if  the 
private  foundation  reasonably  believes 
it  is  the  subject  of  a  harassment 
campaign.  The  information  a  private 
foundation  provides  when  filkig  an 
application  for  a  determination  that  it  is 
subject  to  a  harassment  campaign  will 
be  used  by  the  IRS  to  make  such 
determination.  The  collection  of 
information  is  required  to  obtain  relief 
bom.  the  requirement  to  comply  with 
requests  for  copies  if  such  requests  are 
part  of  the  harassment  campaign.  The 
likely  respondents  and/or  recordkeepers 
are  private  foimdations.  The  burden  for 
recordkeeping  and  for  reporting  is 
reflected  below. 

Estimated  total  annual  recordkeeping 
burden:  32,565  hours. 

Estimated  average  annual  burden  per 
recordkeeper:  30  minutes. 

Estimated  number  (rf recordkeepers: 
65,065. 

Estimated  total  armual  reporting 
burden:  31  hours. 

Estimated  average  armual  reporting 
burden  per  respondent:  27  minutes. 

Estimated  number  of  respondents:  68. 

Estimated  cmnual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
coUection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material-in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  proposes  to  iunend 
§§301.6104(d)-l  through  301.6104(d)-5 
of  the  Procedure  and  Administration 
Regulations  (26  CFR  Part  301)  relating  to 
the  section  6104(d)  public  disclosure 
requirements  applicable  to  tax-exempt 
organizations  (organizations  described 
in  section  501(c)  or  (d)  and  exempt  from 
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axation  under  section  501(a)).  The 
>roposed  amendments  would  remove 
txisting  §  301.6104(d)-l  (relating  to 
public  inspection  of  private  foundation 
annual  information  returns).  The 
proposed  amendments  also  would 
1  evise  §§  301.6104(d>-2  through 
;  i01.6104(d}-5  to  apply  the  provisions  to 
)  11  tax-exempt  organizations,  including 
rivate  foimdations,  eind  redesignate 
xisting  §§  301.6104(d)-2  through 
01.6104(d)-5  as  §§301.6104(d)-0 

ough  301.6104(d)-3,  respectively, 
his  regulation  is  not  subject  to  the 
Unfunded  Mandates  Reform  Act  of  1995 
because  the  regulation  is  an  interpretive 
legidation. 

Inscription  of  Current  Law  Disclosure 
Requirements  Applicable  to  Private 
foundations 

Section  6104(d),  as  in  effect  prior  to 
Aie  effective  date  of  the  Tax  and  Trade 
lelief  Extension  Act  of  1998  (Division  J 
(if  H.R.  4328,  the  Omnibus  Consolidated 
i  nd  Emergency  Supplemental 
i  Appropriations  Act,  1999)  (Public  Law 
05-277,  112  Stat  2681)  (with  respect  to 
irivate  foundations),  requires  a  private 
Dimdation  to  make  its  annual 
information  returns  available  for  public 
inspection  at  its  principal  office  during 
qegular  business  hours  for  a  period  of 
]80  days  after  the  foimdation  publishes 
notice  of  the  availability  of  its  return.  A 
I  irivate  foundation  must  publish  such 
I  lotice  not  later  than  the  due  date  of  the 
I  BtiUTi  (determined  with  regard  to  any 
E  xtension  of  time  for  filing)  in  a 
I  ewspaper  having  general  circulation  in 
t  le  county  in  which  the  principal  office 
cf  the  foundation  is  located.  Section 
[  104(e),  as  in  effect  prior  to  the  effective 
(Jate  of  the  Tax  and  Trade  Relief 

ension  Act  of  1998  (with  respect  to 
rivate  foundations),  requires  a  private 
undation  to  allow  public  inspection  of 
e  foundation's  application  for 
ognition  of  exemption  at  the 
undation's  principal  office  (and 
irtain  regional  or  district  offices). 
Section  6104(e)  also  requires  a  private 
pundation  to  provide  copies  of  its 
bcemption  application  upon  request, 
lowever,  the  requirement  to  provide 
ppies  of  an  exemption  application 
lipon  request  becomes  effective  only 
after  the  Secretary  of  the  Treasiuy  issues 
r^;ulations  applicable  to  private 
undations  describing  how  a  private 
undation  may  be  relieved  of  the 
ligation  to  provide  copies  in  response 
requests  by  making  its  exemption 
plication  widely  available  or  by 
taining  an  IRS  determination  that  a 
]articular  request  is  part  of  a 
harassment  campaign. 


Amendments  Made  by  the  Tax  and 
Trade  Relief  Extension  Act  of  1998 

The  Tax  and  Trade  Relief  Extension 
Act  of  1998,  which  was  enacted  on 
October  21, 1998,  amended  section 
6104(e)  of  the  Code  to  subject  the 
annual  information  returns  filed  by 
private  foundations  to  the  same  rules 
regarding  public  disclosure  that  apply  to 
other  tax-exempt  organizations.  In 
addition,  the  Tax  and  Trade  Relief 
Extension  Act  of  1998  repealed  existing 
section  6104(d),  and  redesignated 
section  6104(eJ,  as  amended,  as  new 
section  6104(d).  Section  6104(d),  as 
amended  by  the  Tax  and  Trade  Relief 
Extension  Act  of  1998,  requires  each 
tax-exempt  organization,  including  one 
that  is  a  private  foimdation,  to  allow 
public  inspection  at  its  principal  office 
(and  at  certain  regional  or  district 
offices)  and  to  comply  with  requests, 
made  either  in  person  or  in  writing,  for 
copies  of  the  organization's  application 
for  recognition  of  exemption  and  the 
organization's  three  most  recent  annual 
information  returns.  Congress  appears  to 
have  intended  that  nonexempt 
charitable  trusts  described  in  section 
4947(a)(1)  and  nonexempt  private 
foundations  comply  with  the  expanded 
public  disclosure  requirements,  just  as 
such  entities  are  subject  to  the 
information  reporting  requirements  of 
section  6033  piusuant  to  section 
6033(d).  See  Joint  Committee  on 
Taxation,  General  Explanation  of  Tax 
Legislation  Enacted  in  1998  (JCS-6-98), 
November  24, 1998,  at  242.  fti.  102. 

The  Tax  and  Trade  Relief  Extension 
Act  of  1998  amendments  apply  to 
requests  made  after  the  later  of 
December  31, 1998,  or  the  60th  day  after 
the  Secretary  of  the  Treasury  issues 
regulations  referred  to  in  section 
6104(d)(4)  (relating  to  when  dociunents 
are  made  widely  available  and  when  a 
particular  request  is  considered  part  of 
a  harassment  campaign).  On  April  9, 
1999,  the  IRS  pubUshed  in  the  Federal 
Register  (64  FR  17279)  final  regulations 
under  section  6104(d)  applicable  to  tax- 
exempt  organizations  odier  than  private 
foundations.  Accordingly,  section 
6104(d),  as  amended  by  the  Tax  and 
Trade  Relief  Extension  Act  of  1998, 
became  effective  with  respect  to  tax- 
exempt  organizations  other  than  private 
foundations  on  June  8, 1999. 

Explanation  of  Provisions 

The  proposed  amendments  extend  the 
recently-published  final  regulations 
imder  section  6104(d)  to  apply  to 
private  foundations.  The  proposed 
amendments  also  modify  those 
regiUations  in  several  respects.  The 
proposed  amendments  state  that  the    - 


term  annual  information  return 
includes  any  return  that  is  required  to 
be  filed  under  section  6033.  For  a 
private  foundation,  such  returns  include 
Form  990-PF  and  Form  4720. 
Consistent  with  the  statute,  the 
proposed  amendments  provide  that, 
imhke  other  tax-exempt  organizations,  a 
private  foundation  is  required  to 
disclose  to  the  general  public  the  names 
and  addresses  of  its  contributors.  The 
proposed  amendments  also  clarify  that, 
for  piuposes  of  section  6104(d),  the 
terms  tax-exempt  organization  and  * 
private  foundation  include  nonexempt 
private  foundations  and  nonexempt 
charitable  trusts  described  in  section 
4947(a)(1)  that  are  subject  to  the 
information  reporting  requirements  of 
section  6033.  Finally,  the  proposed 
amendments  remove  existing 
§  301.6104(d>-l  and  feuesiji^ittle  uxisting 
§§301.6104-2  through  301.6104(d)-5, 
as  §§  301.6104(d}-0  through 
301.6104(d)-3,  respectively. 

Until  60  days  after  these  proposed 
amendments  are  published  as  final 
regulations  in  the  Federal  Register, 
private  foiuidations  continue  to  be 
subject  to  section  6104(d)  and  section 
6104(e),  as  in  effect  prior  to  the  Tax  and 
Trade  Relief  Extension  Act  of  1998,  and 
existing  §  301.6104(d)-l.  Thereafter, 
private  foundations  will  continue  to  be 
subject  to  the  public  inspection 
requirements  of  section  6104(d),  as  in 
effect  prior  to  the  Tax  and  Trade  Relief 
Extension  Act  of  1998,  and  existing 
§  301.6104(d)-l  with  respect  to  any 
annual  information  retiuTi  the  due  date 
(determined  with  regard  to  any 
extension  of  time  for  filing)  for  which  is 
prior  to  the  effective  date  of  the  final 
regulations. 

Proposed  EflfectiTe  Date 

The  amendments  made  by  these 
regulations  are  proposed  to  be  effective 
60  days  after  the  date  these  regulations 
are  published  as  final  regulations  in  the 
Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
P\u«uant  to  sections  603(a)  and  605(b) 
of  the  Regulatory  Flexibility  Act,  it  is 
certified  that  the  collection  of 
information  referenced  in  this  notice  of 
proposed  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Although  a  substantial  number  of  small 
entities  will  be  subject  to  the  collection 
of  information  requirements  in  these 
regulations,  the  requirements  will  not 
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have  a  significant  economic  impact  on 
these  entities.  The  average  time  required 
to  maintain  and  disclose  the 
information  required  under  these 
regulations  is  estimated  to  be  30 
minutes  for  each  private  foundation. 
This  estimate  is  based  on  the 
assumption  that,  on  average,  a  private 
foundation  will  receive  one  request  per 
year  to  inspect  or  provide  copies  of  its 
application  for  tax  exemption  and  its 
annual  information  returns. 
Approximately  0.1  percent  of  the 
private  foundations  affected  by  these 
regulations  will  be  subject  to  the 
reporting  requirements  contained  in  the 
regulations.  It  is  estimated  that 
annually,  approximately  65  private 
foundations  will  make  its  docunents 
widely  available  by  posting  them  on  the 
Internet.  In  addition,  it  is  estimated  that 
annually,  approximately  3  private 
foundations  will  file  an  application  for 
a  determination  that  they  are  the  subject 
of  a  harassment  campaign  such  that  a 
waiver  of  the  obligation  to  provide 
copies  of  their  applications  for  tax 
exemption  and  their  annual  information 
returns  is  in  the  public  interest.  The 
average  time  required  to  complete, 
assemble  and  file  an  application 
describing  a  harassment  campaign  is 
expected  to  be  5  hours.  Because 
applications  for  a  harassment  campaign 
determination  will  be  filed  so 
infrequently,  they  will  have  no  effect  on 
the  average  time  needed  to  comply  with 
the  requirements  in  these  regidations.  In 
addition,  a  private  foimdation  is 
allowed  in  these  regulations  to  charge  a 
reasonable  fee  for  providing  copies  to 
requesters.  Therefore,  it  is  estimated 
that  it  will  cost  a  private  foundation  less 
than  $10  per  year  to  comply  with  these 
regulations,  which  is  not  a  significant 
economic  impact. 

Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  and  electronic 
comments  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  the  Treasury 
department  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  may  be  made 
easier  to  imderstand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 


A  public  hearing  may  be  scheduled  if 
requested  in  writing  by  a  person  that 
timely  submits  written  or  electronic 
comments,  ff  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  information.  The  principal 
author  of  these  regulations  is  Michael  B. 
Blumenfeld,  Office  of  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations),  IRS.  Other  personnel 
from  the  IRS  and  Treasiuy  Department 
also  participated  in  their  development. 

List  of  Subiects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows:    . 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding 
entries  in  niunerical  order  to  read  in 
part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  301.6104(d)-2  also  issued  under  26 

U.S.C.  6104(d)(3); 
Section  301.6104(d)-3  also  issued  under  26 

U.S.C.  6104(d)(3);  *   *   * 

§301.6104(dH     [Removed] 

Par.  2.  Section  301.6104(d)-l  is 
removed. 

§301.6104(d)-2    [Redesignated  as 
§301.6104(dH)] 

Par.  3.  Section  301.6104(d)-2  is 
redesignated  as  §  301.6104(d)-0. 

Par.  4.  Newly  designated 
§  301.6104(d)-0  is  revised  to  read  as 
follows: 

S301.6104(d)-0    Table  of  contents. 

This  section  lists  the  major  captions 
contained  in  §§  301.61D4(d)-l  through 
301.6104(d)-3  as  follows: 

§  301 .6104(dhl    Public  inspection  and 
distribution  of  applications  for  tax 
exemption  and  annual  information 
returns  of  tax-exempt  organizations. 

(a)  In  general. 

(b)  Definitions. 

(1)  Tax-exempt  organization. 

(2)  Private  foundation. 

(3)  Application  for  tax  exemption, 
(i)  In  general. 

(ii)  No  prescribed  application  form. 

(iii)  Exceptions. 

(iv)  Local  or  subordinate  organizations. 

(4)  Annual  information  return, 
(i)  In  general. 

(ii)  Exceptions. 


(iii)  Returns  more  than  3  years  old. 
(iv)  Local  or  subordinate  organizations. 
(5)  Regional  or  district  offices, 
(i)  In  general. 

(ii)  Site  not  considered  a  regional  or 
district  office. 

(c)  Special  rules  relating  to  public 
inspection. 

(1)  Permissible  conditions  on  public 
inspection. 

(2)  Organizations  that  do  not  maintain 
permanent  offices. 

(d)  Special  rules  relating  to  copies. 

(1)  Time  and  place  for  providing  copies  in 
response  to  requests  made  in  person. 

(i)  In  general. 

(ii)  Unusual  circumstances. 

(iii)  Agents  for  providing  copies. 

(2)  Request  for  copies  in  writing, 
(i)  In  general. 

(ii)  Time  and  manner  of  fulfilling  written 
requests. 

(A)  In  general. 

.  (B)  Request  for  a  copy  of  parts  of 

document. 
(C)  Agents  for  providing  copies. 

(3)  Fees  for  copies, 
(i)  In  general. 

(ii)  Form  of  payment. 

(a)  Request  made  in  person. 

(B)  Request  made  in  writing. 

(iii)  Avoidance  of  unexpected  fees, 
(iv)  Responding  to  inquiries  of  fees 
charged. 

(e)  Documents  to  be  provided  by  regional 
and  district  offices. 

(f)  Documents  to  be  provided  by  local  and 
subordinate  organizations. 

(1)  Applications  for  tax  exemption. 

(2)  Annual  information  returns. 

(3)  Failure  to  comply. 

(g)  Failure  to  comply  with  public 
inspection  or  copying  requirements. 

(h)  Effective  date. 

(1)  In  general.  * 

(2)  Private  foundation  annual  information 
returns. 

§301.6104(d}-2    Making  applications  and 
returns  widely  available. 

(a)  In  general. 

(b)  Widely  available. 

(1)  In  general. 

(2)  Internet  posting, 
(i)  In  general. 

(ii)  Transition  rule. 

(iii)  Reliability  and  accuracy. 

(c)  Discretion  to  prescribe  other  methods 
for  making  documents  widely  available. 

(d)  Notice  requirement. 

(e)  Effective  date. 

§  301.6104(d)-3     Tax-exempt  organization 
subject  to  harassment  campaign. 

(a)  In  general. 

(b)  Harassment. 

(c)  Special  rule  for  multiple  requests  from 
a  single  individual  or  address. 

(d)  Harassment  determination  procedure. 

(e)  Effect  of  a  harassment  determination. 

(f)  Examples. 

(g)  Effective  date. 

S301.6104(d>-3    [Redesignated  as 
§301.6104(d)-1] 

Par.  5.  Section  301.6104(d)-3  is 
redesignated  as  §  301.6104(d)-l. 

Par.  6.  Newly  designated 
§  301.6104(d)-l  is  amended  as  follows: 
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Revise  the  section  heading. 
'  a.  Paragraph  (a)  is  amended  as 
fol  ows: 

i .  Remove  the  language  ",  other  than 
a  ^vate  fovmdation  (as  defined  in 
p^iagraph  (h)(2)  of  this  section),"  firom 
first  sentence. 

Remove  the  language  ",  other  than 
ivate  foundation,"  from  the  second 
itence. 
Remove  the  language 
301.6104(d)-4  and  301.6104(d)-5" 
the  fourth  sentence  and  add 
301.6104(d)-2  and  301.6104(d)-3" 
ts  place. 
In  paragraph  (b)  introductory  text, 
ove  the  language  "§§  301.6104(d)-4 
301.6104(d)-5"  and  add 
301.6104(d)-2  and  301.6104{d)-3" 
inl  Its  place. 

.  In  paragraph  (b)(1),  add  a  sentence 
atjthe  end  of  the  paragraph. 

In  paragraph  (b)(2),  add  the 
language  "or  a  nonexempt  charitable 
It  described  in  section  4947(a)(1)  or 
lonexempt  private  foundation  subject 

ie  information  reporting 
uirements  of  section  6033  pursuant 
ection  6033(d)"  at  the  end  of  the 
tence. 

!  I.  In  paragraph  (b)(3)(iii)(B),  remove 
thr  word  "or"  at  the  end  of  the 
piraraaph. 

Redesignate  paragraph  (b)(3)(iii)(C) 
aragraph  (b)(3)(iii){D)  and  add  a  new 
agraph  (b)(3)(iii)(C). 
In  paragraph  (b)(4)(i),  remove  the 
two  sentences  and  add  three 
tences  in  their  place. 
k.  Paragraph  (b)(4)(iiXis  amended  as 
fellows: 

a.  Remove  the  language  ",  and  the 
rcljum  of  a  private  foundation"  from  the 
fir^t  sentence. 

.  Revise  the  last  sentence. 
Revise  paragraph  (h). 
he  revisions  ana  additions  read  as 
lows: 

)1 .61 04(d)-1    Public  inspection  and 
ribution  of  applications  for  tax 
ei^mption  and  annual  information  returns 
[tax-exempt  organizations. 

*        *        *        * 

fl)  *  *  *  The  term  tax-exempt 
oraanization  also  includes  any 
nonexempt  charitable  trust  described  in 
section  4947(a)(1)  or  nonexempt  private 
foundation  that  is  subject  to  the 
n  Porting  requirements  of  section  6033 
p jrsuant  to  section  6033(d). 


3)* 
iii) 


*  * 


C)  In  the  case  of  a  tax-exempt 
organization  other  than  a  private 
foundation,  the  name  and  address  of 
a^y  contributor  to  the  organization;  or 


(4)*  •  *(i)*  *  *  Returns  filed 
pursuant  to  section  6033  include  Form 
990,  Return  of  Organization  Exempt 
From  Income  Tax,  Form  990-PF,  Return 
of  Private  Foimdation,  or  any  other 
version  of  Form  990  (such  as  Forms 
990-EZ  or  990-BL,  except  Form  990-T) 
and  Form  1065.  Each  copy  of  a  retirni 
must  include  all  information  furnished 
to  the  Internal  Revenue  Service  on  the 
retiun,  as  well  as  all  schedules, 
attachments  and  supporting  documents. 
For  example,  in  the  case  of  a  Form  990, 
the  copy  must  include  Schedule  A  of 
Form  990  (containing  supplementary 
information  on  section  501(c)(3) 
organizations),  and  those  parts  of  the 
return  that  show  compensation  paid  to 
specific  persons  (ciurently.  Part  V  of 
Form  990  and  Parts  I  and  n  of  Schedule 
A  of  Form  990). 

(ii)  *  *   *  In  the  case  of  a  tax-exempt 
organization  other  than  a  private 
foundation,  the  term  annual 
information  return  does  not  include  the 
name  and  address  of  any  contributor  to 
the  organization. 
***** 

(h)  Effective  date — (1)  In  general.  For 
a  tax-exempt  organization,  other  than  a 
private  foundation,  this  section  is 
applicable  June  8, 1999.  Except  as 
provided  in  paragraph  (h)(2)  of  this 
section,  for  a  private  foundation,  this 
section  is  applicable  beginning  60  days 
after  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 

(2)  Private  foundation  annual 
information  returns.  This  section 
applies  to  any  private  foundation  return 
the  due  date  for  which  (determined  with 
regard  to  any  extension  of  time  for 
filing)  is  after  the  applicable  date  for 
private  foundations  specified  in 
paragraph  (h)(1)  of  this  section. 

§  301 .61 04(d)^    [Redesignated  as 
§301.6104(d)-2] 

Far.  7.  Section  301.6104(d)-4  is 
redesignated  as  §  301.6104(d)-2. 

Par.  8.  Newly  designated 
§  301.6104(d)-2  is  amended  as  follows: 

1.  In  paragraph  (a),  remove  the 
language  "§301.6104(d)-3(a)"  fixim 
each  place  it  appears  and  add 

"§  301.6104(d)-l(a)"  in  each  place, 
respectively. 

2.  Revise  paragraph  (e). 

The  revision  reads  as  follows: 

§  301 .61 04(d>-2    Malcing  applications  and 
returns  widely  available. 

***** 

(e)  Effective  date.  For  a  tax-exempt 
organization,  other  than  a  private 
foundation,  this  section  is  applicable 
June  8,  1999.  For  a  private  foundation, 
this  section  is  applicable  beginning  60 
days  after  these  regiUations  are 


published  as  final  regidations  in  the 
Federal  Register. 

S301.6104(d)-5    [RwtesignatMl  M 
f301.6104(d)-31 

Par.  9.  Section  301.6104(d)-5  is 
redesignated  as  §  301.6104{d)-3. 

Par.  10.  Newly  designated 
§  301.6104(d)-3  is  amended  as  follows: 

1.  In  paragraph  (a),  remove  the 
language  '§  301.6104(d)-3(a)"  and  add 
"§  301.6104(d)-l(a)"  in  its  place. 

2.  Revise  paragraph  (g). 

The  revision  reads  as  follows: 

f301.6104(d)-3    Tax-exempt  organization 
subject  to  harassment  campaign. 

***** 

(g)  Effective  date.  For  a  tax-exempt 
organization,  other  than  a  private 
foimdation,  this  section  is  applicable 
June  8, 1999.  For  a  private  foundation, 
this  section  is  applicable  beginning  60 
days  after  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register.  . 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  99-20093  Filed  8-9-99;  8:45  am] 
BHJJNG  COOE  4S30-01-f> 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart936 

[SPATS  No.  OK-020-FOR] 

Oklahoma  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  public  comment  period  on 

proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
revisions  to  a  previously  proposed 
amendment  to  the  Oklahoma  regulatory 
program  (Oklahoma  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revisions  concern  biuden  of  proof  in 
civil  penalty  proceedings,  petitions  for 
review  of  proposed  individual  civil 
penalty  assessment,  verification  of 
ownership  or  control  application 
information,  review  of  ownership  or 
control  and  violation  information, 
procedures  for  challenging  ownership  or 
control  links  shown  in  AVS,  and 
standards  for  challenging  ownership  or 
control  links  and  the  status  of  violation. 
Oklahoma  intends  to  revise  its  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 
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DATES:  We  will  accept  written 
comments  until  4:00  p.m.,  c.s.t.,  August 
25, 1999. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  to  Michael  C. 
Wolfrom,  Director,  Tulsa  Field  Office  at 
the  address  listed  below. 

You  may  review  copies  of  the 
Oklahoma  program,  the  amendment, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  dvuing  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Tulsa  Field  OfBce. 

Michael  C.  Wolfrom,  Director,  Tidsa 
Field  Office.  Office  of  Surface  Mining, 
5100  East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6547,  Telephone: 
(918) 581-6430. 

Oklahoma  Department  of  Mines.  4040 
N.  Lincoln  Blvd.,  Suite  107,  Oklahoma 
City,  Oklahoma  73105,  Telephone:  (405) 
521-3859. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430.  Internet: 

mwolfrom9tokgw.osmre.gov. 
SUPPLEMENTARY  MFORMATION: 

L  Background  on  the  Oklahoma 
Program 

On  January  19, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  You  can  find 
background  information  on  the 
Oklahoma  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  January  19, 1981. 
Federal  Register  (46  FR  4902).  You  can 
find  later  actions  on  the  Oklahoma 
program  at  30  CFR  936.15  and  936.16. 

IL  Discnasion  of  the  Propoaed 
Amendment 

By  letter  dated  September  28, 1998 
(Administrative  Record  No.  OK-982), 
Oklahoma  sent  us  an  amendment  to  its 
program  imder  SMCRA.  Oklahoma  sent 
the  amendment  in  response  to  our  letter 
dated  January  6, 1994  (Administrative 
Record  No.  OK-977),  that  we  sent  to 
Oklahoma  under  30  CFR  732.17(c).  The 
amendment  also  included  changes  made 
at  Oklahoma's  own  initiative.  Oklahoma 
proposed  to  amend  the  Oklahoma 
Administrative  Code. 

We  announced  receipt  of  the 
proposed  amendment  in  the  October  20, 
1998,  Federal  Register  (63  FR  55979) 
and  invited  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  November  19, 1998. 

During  our  review  of  the  amendment, 
we  identified  concerns  relating  to 


460:2-8-8,  Burden  of  Proof  in  Civil 
Penalty  Proceedings;  460:2-8-9, 
Decision  by  Administrative  Hearing 
Officer;  460:2-8-10,  Petitions  for 
Discretionary  Review;  460:20-15-11, 
Verification  of  Ownership  or  Control 
Application  Information;  460:20-15-12. 
Review  of  Ownership  or  Control  and 
Violation  Information;  460:20-15-13, 
Procedures  for  Challenging  Ownership 
or  Control  Links  Shown  in  AVS;  and 
460:20-15-14,  Standards  for 
Challenging  Ownership  or  Control  Links 
and  the  Status  of  Violations.  We  notified 
Oklahoma  of  the  concerns  by  faxes 
dated  December  3, 1998,  and  July  14, 
1999  (Administrative  Record  Nos.  OK- 
982.03  and  OK-982.06,  respectively).  In 
letters  dated  June  23,  1999,  and  July  20, 
1999  (Administrative  Record  Nos.  OK- 
982.05  and  OK-982.07,  respectively), 
Oklahoma  responded  to  our  concerns  by 
submitting  the  following  revisions  to  the 
amendment: 

A.  460:2-8-8,  Burden  of  Proof  in  CM! 
Penalty  Proceedings 

In  paragraph  (a)(1)  of  this  section, 
Oklahoma  proposes  to  revise  its 
reference  to  45  O.S.  1981,  Section  724 
et  seq.,  rpferencing  instead  45  O.S.  1981, 
Sections  775  through  780. 

B.  460:2-8-9.  Decision  by 
Administrative  Hearing  Officer 

In  paragraph  (a)  of  this  section. 
Oklahoma  proposes  to  revise  its 
reference  to  460:20-8-8,  referencing 
instead  460:2-^-8. 

C.  460:2-3-10.  Petitions  for 
Discretionary  Review 

In  paragraph  (g)  of  this  section, 
Oklahoma  proposes  to  revise  its 
reference  to  460:2-63-6,  referencing 
instead  460:20-63-6. 

D.  460:20-15-11.  Verification  of 
Ownership  or  Control  Application 
Information 

In  paragraph  (b)  of  this  section. 
Oklahoma  proposes  to  revise  its 
reference  to  460:20-23-3(c)  throu^  (d), 
referencing  instead  460:20-23-2(3). 

E.  460:20-15-12.  Review  of  Ownership 
or  Control  and  Violation  Information 

In  paragraph  (a)  of  this  section, 
Oklahoma  proposes  to  revise  its 
reference  to  460:20-1 5-1 1(b), 
referencing  instead  460:20-15-11  in  its 
entirety. 

Also,  in  paragraph  (a)(1)  of  this 
section,  Oklahoma  proposes  to  revise  its 
reference  to  460:20-23-3,  referencing 
instead  460:20-23-2. 


F.  460:20-15-13,  Procedures  for 
Challenging  Ownership  or  Control  Links 
Shown  in  AVS 

Oklahoma  proposes  to  remove  the 
lead-in  language  at  paragraph  (a),  as 
well  the  language  at  paragraph  (a)(1), 
and  re-designated  paragraph  (a)(2)  as 


pararaaph  (a). 

Oklahoma  also  proposes  to  revise  the 
language  at  paragraph  (b)  to  read  as 
follows: 

Challenge  Basis.  Any  applicant  or  other   - 
person  who  wishes  to  challenge  the  status  of 
a  state  violation,  and  who  is  eligible  to  do  so 
luider  the  provision  of  paragraphs  (a)  of  this 
section,  shall  submit  a  written  explanation  of 
the  basis  for  the  challenge,  along  with  any 
relevant  evidentiary  materials  and  supporting 
documents,  to  Oklahoma  Department  of 
Mines.  4040  N.  Lincoln,  Suite  107.  Oklahoma 
City,  OK  73105,  ATTN:  Director. 

G.  460:20-15-14.  Standards  for 
Challenging  Ownership  or  Cktntrol  Links 
and  the  Status  of  Violations 

At  paragraph  (c)(1)(B).  Oklahoma 
proposes  to  revise  the  language  to  read 
as  follows: 

(B)  That  the  facts  relied  upon  by  the 
Department  to  establish  a  presumption 
of  ownership  or  control  under  the 
definition  of  "owned  or  controlled"  or 
"owns  or  controls"  in  Section  460:20- 
15-2  of  this  Subchapter,  do  not  or  did 
not  exist. 

m.  Public  Comment  Procedures 

We  are  reopening  the  comment  period 
on  the  proposed  Oklahoma  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  we  are  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  we  approve  the  amendment, 
it  will  become  part  of  the  Oklahoma 
program. 

Written  Comments 

Your  written  comments  should  be 
specific  and  pertain  only  to  the  issues 
proposed  in  this  rulemalfdng.  You 
should  explain  the  reason  for  any 
recommended  change.  In  the  final 
rulemaking,  we  will  not  necessarily 
consider  or  include  in  the 
Administrative  Record  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Tulsa  Field  Office. 

IV.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  from  review 
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under  Executive  Order  12866 
(R(!  rulatory  Planning  and  Review). 

Ex  s  cutive  Order  1 2988 

'  [  he  Department  of  the  Interior  has 
CO  ]  ducted  the  reviews  required  by 
se^  ion  3  of  Executive  Order  12988 
[Cv  n\  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed  ' 
by  jaw,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
th^  section:  However,  these  standards 
an !  not  applicable  to  the  actual  language 
of  3tate  regulatory  programs  and 
program  amendments  since  each 
;;ram  is  drafted  and  published  by  a 
:ific  State,  not  by  OSM.  Under 
se^^ions  503  and  505  of  SMCRA  (30 
|.C.  1253  and  1255)  and  30  CFR 
.11,  732.15,  and  732.17(h)(10), 
Isions  on  State  regulatory  programs 
program  amendments  must  be 
babed  solely  on  a  determination  of 
wh  ;ther  the  submittal  is  consistent  with 
SN  f  CRA  and  its  implementing  Federal 
re]  lulations  and  whether  the  other 
re<  [Uirements  of  30  CFR  Parts  730,  731, 
anc  732  have  been  met. 

Nit  fi  ional  Environmental  Policy  Act 

'  I  his  rule  does  not  require  an 
environmental  impact  statement  since 
secUon  702(d)  of  SMCRA  (30  U.S.C. 
129  2(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  lot  constitute  major  Federal  actions 
the  meaning  of  section  102(2)(C) 
e  National  Environmental  Policy 
(42  U.S.C.  4332{2)(C)). 

eiwork  Reduction  Act 

is  rule  does  not  contain 
inJ  formation  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

tthe  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
"    stantial  number  of  small  entities 
ier  the  Regulatory  Flexibility  Act  (5 
C.  601  et  seq.).  The  State  submittal 
wlMch  is  the  subject  of  this  rule  is  based 
n  corresponding  Federal  regulations 
hich  an  economic  analysis  was 
ared  and  certification  made  that 
regulations  would  not  have  a 
significant  economic  effect  upon  a 
su  Ktantial  niunber  of  small  entities. 
Tl  i  irefore,  this  rule  will  ensure  that 
ex  I  rting  requirements  previously 
pu  I  tlished  by  OS^  will  be  implemented 
by  he  State.  In  making  the 
determination  as  to  whether  this  rule 
w(  I  ild  have  a  significant  economic 
impact,  the  Department  relied  upon  the 


data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
imder  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  August  3, 1999. 

Charles  Sandberg, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 

[PR  Doc.  99-20505  Filed  8-9-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  147 
[FRL-«415-6] 

State  of  Alabama;  Underground 
Injection  Control  (UIC)  Program;  Notice 
of  Rescheduled  Public  Hearing  and 
Extension  of  Comment  Period  on 
Withdrawal  of  Alabama's  Class  II  UIC 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  rescheduled  public 
hearing  and  extension  of  public 
comment  period  on  withdrawal. 

SUMMARY:  EPA  announces  a  rescheduled 
public  hearing  and  extension  of  the 
public  comment  period  regarding 
withdrawal  of  Alabama's  Class  11 
Undei^groimd  Injection  Control  (UIC) 
Program  from  the  State  Oil  and  Gas 
Bosutl  of  Alabama  on  the  grounds  that 
it  does  not  regiUate  as  "imdergroimd 
injection,"  hydraulic  fracturing 
associated  with  coalbed  methane  gas 
production.  This  program  is  currently 
approved  by  EPA  under  section  1425  of 
the  Safe  Drinking  Water  Act  (SDWA),  as 
amended.  This  action  is  being  taken  in 
accordance  with  paragraph  2(a)  of  the 
Writ  of  Mandamus  issued  on  February 
18, 1999,  by  the  U.  S.  Court  of  Appeals 
for  the  Eleventh  Circuit  and  in 
accordance  with  Federal  regulations  for 
withdrawal  of  State  programs. 

DATES:  The  rescheduled  public  hearing 
will  be  held  Thursday,  September  9. 
1999,  at  4:00  p.m.  Central  Standard 
Time  (CST)  to  discuss  withdrawal  of  the 
Alabama  Class  II  UIC  Program  due  to  its 
failure  to  regulate  hydraulic  fracturing 
associated  with  coalbed  methane  gas 


production  and  EPA's  proposed  rule 
seeking  such  withdrawal.  Registration 
for  the  hearing  will  begin  at  3  p.m.. 
Written  conunents  on  EPA's  proposed 
rule  withdrawing  approval  of  the 
Alabama  Class  11  UIC  Program  on  the 
grounds  that  it  does  not  regvdate  as 
"underground  injection"  hydraulic 
fracturing  associated  with  coalbed 
methane  gas  production  must  be 
received  by  the  close  of  business 
Thursday,  September  16,  1999. 
ADDRESSES:  The  rescheduled  public 
hearing  will  be  held  at  the  University  of 
Alabama  in  the  Sellers  Auditorium  of 
the  Bryant  Conference  Center,  240 
Bryant  Drive,  Tuscaloosa,  Alabama 
35401 .  Those  interested  should  contact 
the  Bryant  Conference  Center  at  (205) 
348-8751  for  directions.  Persons 
wishing  to  comment  upuu  ur  ubjucl  lu 
any  aspects  of  this  proposed  withdrawal 
action  of  Alabama's  Section  1425 
approved  Class  II  Program  are  invited  to 
submit  oral  or  written  conunents  at  the 
September  9th,  1999,  public  hearing  or 
submit  written  comments  by  September 
16,  1999,  to  the  Ground  Water/Drinking 
Water  Branch.  Ground  Water  &  UIC 
Section,  United  States  Environmental 
Protection  Agency,  Region  4,  Sam  Nunn 
Atlanta  Federal  Center,  61  Forsyth 
Street,  SW.,  Atlanta,  GA  30303-8960, 
Attention:  Mr.  Larry  Cole.  Copies  of 
documents  regarding  this  action  are 
available  between  8:30  a.m.  and  4  p.m. 
Monday  through  Friday  at  the  following 
locations  for  inspection  and  copying: 
Environmental  Protection  Agency, 
Region  4,  9th  Floor  Library.  Sam  Nunn 
Atlanta  Federal  Center,  61  Forsyth 
Street.  SW.,  Atlanta,  GA  30303-8960, 
PH:  (404)  562-8190;  and  the  State  Oil  & 
Gas  Board  of  Alabama,  420  Hackberry 
Lane,  Tuscaloosa,  AL  35489-9780,  PH: 
(205) 349-2852. 

POR  FURTHER  tNFORMATKM  CONTACT:  Mr. 
Larry  Cole  at  (404)  562-9474  or  at  the 
following  address:  Environmental 
Protection  Agency,  Water  Management 
Division,  Groimd  Water/Drinking  Water 
Branch,  Ground  Water  &  UIC  Section. 
Sam  Nunn  Atlemta  Federal  Center,  61 
Forsyth  Street,  SW,  Atlanta,  GA  30303- 
8960. 
SUPPlfMENTARY  INFORMATION: 

I.  Background  InformatioB 

This  public  hearing  is  a  reschedule  of 
the  public  hearing  held  on  July  28th  at 
5:30  pm  in  the  Tuscaloosa  Public 
Library,  1801  River  Road.  Tuscaloosa, 
Alabama  35401,  announced  in  the 
Federal  Register/Vol.  64.  No.  98/Friday, 
May  21, 1999,  Pages  27744-27747.  The 
July  28th  hearing  was  canceled  prior  to 
its  conclusion  by  the  Tuscaloosa  Fire 
Marshal.  With  this  notice  we  are  also 
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extmding  the  comment  poriod  on 
withdrawal. 

By  court  order,  the  Regional 
Administrator  for  EPA's  Region  4  Office 
informed  the  State  Oil  and  Gas  Board  of 
Alabama  of  specific  areas  of  alleged 
noncompliance  regarding  its  approved 
UIC  Program.  Specifically,  EPA 
informed  the  State  that,  consistent  with 
the  Eleventh  Circuit's  ruling  in  LEAF  v. 
EPA.  hydraulic  fracturing  associated 
with  coalbed  methane  gas  production 
must  be  regulated  as  an  "undergroiuid 
injection"  imder  Alabama's  UIC 
Program.  Withdrawal  of  the  Alabama 
program  would,  if  con^ileted,  divest 
Alabama  of  primary  enforcement 
authority  under  the  SDWA  to  regulate 
Class  n  Wells,  including  hydrauUc 
fracturing  associated  with  coalbed 
methane  gas  w^s  within  Alabama. 

EPA  is  proceeding  at  this  time  with 
this  notice  of  reschedule  of  public 
hearing  and  extension  of  the  public 
comment  period  in  order  to  comply 
with  paragraph  2(a)  of  the  Writ  of 
Mandamus  because  hydraulic  fracturing 
associated  with  coalbed  methane  gas 
production  is  not  cunently  r^ulated  as 
underground  injection  (by  pennit  or 
rule)  pursuant  to  the  EPA-approved 
tmdeiground  injection  control  program 
for  Alabama. 

At  the  rescheduled  public  hearing,  all 
interested  persons  shall  be  given  the 
opportunity  to  make  written  or  oral 
presentations  on  EPA's  proposed  action 
to  wididraw  approval  of  Alabama's 
section  1425  approved  Class  II  Program 
on  the  grounds  of  its  failure  to  regulate 
as  "undeiground  injection"  hydraulic 
fracturing  assodatad  with  coalbed 
methane^as  production.  In  addition, 
conuneots  may  be  submitted  as 
provided  her«^  All  written  and  oral 
presentations  submitted  prior  to  the 
cancellation  of  the  July  28th  public 
hearing  were  recorded  and  vnH  he 
ccmsidered  in  EPA's  final  evaluation  of 
the  State  of  Alabama's  section  1425 
Program. 

On  August  2, 1982,  EPA  granted 
primary  enforcement  responsibility 
(primacy)  for  the  Class  n  Undogrotmd 
hijection  Control  (UIC)  Program  imder 
Section  1425  of  the  Safe  Drinking  Water 
Act  (SDWA)  to  the  State  of  Alabama. 
The  SDWA  requires  EPA  to  approve  an 
effective  in-place  state  UIC  Program  to 
protect  Underground  Sources  of 
Drinking  Wata  (USDW)  from 
endangerment  that  could  result  from  the 
imprc^ier  injection  of  fluids  associated 
with,  amnng  other  things,  oil  and  gas 
production.  On  May  3, 1994,  the  Legal 
Enviromnental  Assistance  Foundation, 
Inc.  (LEAF)  submitted  a  petition  to  EPA 
to  withdraw  Alabama's  UIC  Program 
asserting  that  the  State  was  not 


regulating,  activities  associated  with 
coalbed  methane  gas  production  wells. 
Following  EPA's  May  5, 1995  denial  of 
the  petition,  LEAF  sought  review  of  this 
decision  by  the  United  States  Court  of 
Appeals  for  the  Eleventh  Circuit.  On 
August  7. 1997,  in  LEAF  V.  EPA.  118  F. 
3d  1467  (11th  Cir.  1997),  the  Court  held 
as  follows:  hydraulic  fractiuing 
activities  constitute  "undeiground 
injection"  under  Part  C  of  the  Safe 
Drinking  Water  Act,  id.  at  1478^  all 
underground  injection  is  required  to  be 
regulated  (by  permit  or  rule),  id.  at  1474; 
and  hydraulic  fracturing  associated  with 
coalbed  methane  gas  production  is  not 
currently  regulated  imder  Alabama's 
UIC  Program,  id.  at  1471.  On  February 
18, 1999,  the  Eleventh  Circuit  issued  a 
Writ  of  Mandamus  directed  at  EPA  to 
enforce  its  August  1997  decision.  The 
Writ  established  a  schedule  for  EPA  to 
follow  to  determine  whether,  in  light  of 
the  Court's  holding  regarding  hydraulic 
fracturing,  EPA  should  withdraw 
approval  of  Alabama's  UIC  Program. 

m  response  to  the  LEAF  decisicm  and 
the  Writ  of  Mandamus,  EPA  must 
review- Alabama's  UIC  Program  in 
accordance  with  federal  rcqpilaticDS  at 
40  CFR  145.34(b).  The  tiining  of  EPA's 
review  and  decision-making  process 
must  adhere  to  the  time  frame  contained 
in  the  Writ  of  Mandamus.  In  order  to 
comply  with  the  Writ  of  Mandamus  and 
40  CFR  145.34(b)(2),  EPA  must  h(^d  a 
public  hearing  no  less  than  60  days  nor 
more  than  75  days,  following  the 
publication  of  tlds  notice  of  the  hearing 
in  the  Federal  Register.  Therefcne,  in 
order  to  comply  with  this  time  frame. 
Region  4  held  a  public  hearing  on  July 
28, 1999,  at  5:30  pm  in  the  TiU(»loosa 
Public  Library,  Tuscaloosa,  Alabama. 
Due  to  the  cancellation  of  that  hearing 
prior  to  its  conclusion.  Region  4  has 
rescheduled  the  public  hearing  to  occur 
on  Thursday,  September  9, 1999,  at  the 
University  of  Alabama  in  the  Sellers 
Auditoritan  of  the  Kyant  Confsrence 
Center,  Tuscaloosa,  Alabama.  All 
interested  persons  shall  be  ^ven  the 
opportunity  to  make  wrritten  or  oral 
presentation  at  the  public  hearing  on 
whether  EPA  should  withdraw 
Alabama's  Class  n  UIC  Program  on  the 
ground  that  it  does  not  regulate  as 
"undmground  injection"  hydrauUc 
fracturing  associated  with  coalbed 
methane  gas  production. 

Alabama  Class  11  UIC  Section  1425 
Program  Deficiencies 

The  State  Oil  &  Gas  Board  of  Alabama 
is  not  regulating  hydraulic  fracturing  of 
coalbed  methane  gas  production  wells 
as  "underground  injection"  (by  permit 
or  rule)  pursuant  to  its  EPA-approved 
undeiground  injection  control  program. 


Wititdiawal  Procedure 

Section  1425  of  the  SDWA  and 
subsequent  published  EPA  guidance 
does  not  contain  express  procediues  for 
the  withdrawal  of  a  Section  1425 
Program.  EPA  has  promulgated 
procedures  for  withdrawing  a  Section 
1422  Program  at  40  CFR  145.34(b).  In 
lieu  of  different  express  regulatory 
provisions  for  the  withdrawal  of  Section 
1425  programs  and  in  light  of  the 
Court's  Writ  of  Mandamus,  EPA  is 
foUowing  the  procedures  at  40  CFR 
145.34(b)  in  pn^osing  to  withdraw 
Alabama's  Section  1425  Program. 

On  March  19, 1999,  the  Regional 
Administrator  of  EPA  Region  4  notified 
the  Supervisor  of  the  State  Oil  and  Gas 
Board  of  Alabama  of  EPA's  decision  to 
initiate  the  process  to  withdraw 
approval  of  the  Alabama  UIC  Program, 
llie  Regional  Administrator's  notice  to 
the  Supervisor  of  the  State  Oil  and  Gas 
Board  of  Alabama  constituted  the  first 
step  in  the  withdrawal  process. 
According  to  the  procediues  established 
in  40  CFR  145.34(b)  and  the  Writ  of 
Mandamus,  the  State  was  given  30  days 
after  the  notice  to  demonstrate  that  its 
UIC  Program  is  in  compliance  with  the 
SDWA  and  40  CFR  part  145  (i.e..  that 
hydraulic  fracturing  associated  with 
methane  gas  production  is  regulated  as 
"undeiground  injection,"  by  permit  or 
rule,  pursuant  to  the  EPA  approved 
Undeiground  Injection  Control 
Prozram). 

I^e  Supervisor  of  the  State  Oil  and 
Gas  Board  responded  to  the  Regional 
Administrator's  letter  by  a  letter  dated 
April  15, 1999.  The  response  indicated 
that  on  March  5, 1999,  the  State  Oil  & 
Gas  Board  of  Alabama  promulgated 
rules  which  regulate  hydraulic 
fracturing  of  coalbed  methane  gas  wells 
by  rule  authorizaticm.  These  new 
regulations  were  added  as  an  Emergency 
Order  and  seat  to  the  Alabama 
Legislative  Refnence  Service  under 
Section  41-22-5  of  the  Code  of  Alabama 
(1975).  They  became  effective  on  March 
11, 1999,  for  a  period  of  no  longer  than 
120  days.  To  become  part  of  the  EPA 
approved  UIC  Program,  Alabama  shoiild 
submit  a  revised  UIC  Program  package 
containing  new  regulations  to  EPA  for 
review  and  approval.  These  new 
regulations  must  protect  currant  and 
potential  USDWs  from  endangerment. 

The  State  will  not  have  fully  corrected 
the  identified  program  deficiencies 
consistent  with  the  requirements  of  the 
Writ  of  Mandamus  until  a  revised 
Alabama  Section  1425  Program  has  been 
approved  by  EPA.  Theitfore,  in 
accordance  with  40  CFR  145.34(bK2), 
the  Regional  Administrator  of  Region  4 
is  soliciting  comments  on  the 
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ap  ]  rophateness  of  withdrawing  the 
Cl^i  IS  II UIC  Program  from  the  State  Oil 
&  Gks  Board  of  Alabama  on  the  grounds 
thatit  does  not,  as  currently  approved 
by  EPA,  regulate  as  "underground 
innction"  hydraulic  fractxuing 
ass(kciated  with  methane  gas 
production.  This  action  constitutes  the 
second  step  in  the  withdrawal  process 
set  but  in  40  CFR  145.32(b)  and  the  Writ 
of  Snandamus.  Following  the  public 
hewing  and  close  of  the  public 
comment  period,  EPA  will  fully 
ev^uate  the  record  in  this  matter.  If 
EP|/\  determines  that  the  State  is  still  not 
in  compliance,  the  Administrator  will 
noUfy  the  State. 

Within  90  days  of  receipt  of  that 
notification,  the  State  of  Alabama  must 
fuIlV  implement  any  required  remedial 
actibns  regaidiug  regulating  hydraulic 
frBRturing  or  the  State's  Class  II  UIC 
Pnbgram  will  be  withdrawn.  Class  11 
program  approval  will,  however,  not  be 
withdrawn  if  Alabama  can  demonstrate 
\hii  hydraulic  fractiu-ing  associated  with 
mdthane  gas  production  is  regulated  as 
iderground  injection"  (by  permit  or 

^( )  pursuant  to  the  EPA  approved 
erground  injection  control  program. 
If  E  'A  withdraws  approval  of  the 
Ala  )ama  Class  11  Program  pursuant  to 
th^lrequirement  of  40  CFR  145.32(b)  and 
the  IWrit  of  Mandamus,  it  will  propose 
and  promulgate  a  federal  program  for 
Clus  n  wells  located  in  Alabama, 
including  hydraulic  fractiuring 
associated  with  methane  gas 
production. 

K'A  is  extending  the  public  comment 
period  regarding  wididrawal  of  the 
Alabama  Class  II  UIC  Program  for  failure 
to  pjdequately  regulate  hydraulic 
fraldturing  associated  with  methane  gas 
production  as  "underground  injection." 
Pumic  conunents  received  on  or  before 
cldse  of  business  on  September  16, 
1999,  v<dll  be  considered  in  EPA's  final 
evaluation  of  the  State  of  Alabama 
Section  1425  Program.  Comments  may 
be  fsubmitted  at  the  rescheduled  public 
he^ng  to  be  held  on  September  9, 
190(9,  at  4  p.m.,  CST  at  the  University 
^abama,  in  the  Sellers  Auditorium 
le  Bryant  Conference  Center  at  240 
it  Drive,  Tuscaloosa,  Alabama 

of  Subiects  in  40  CFR  Part  147 

^bvironmental  protection, 
Int  argovemmental  relations.  Water 
suj )  ply. 

Iliited:July  30. 1999. 
A.  3  tanley  Meiburg, 

Ac  J  ng  Regional  Administrator,  Region  4. 
[FF   3oc.  99-20314  Filed  8-9-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6417-2J 

South  Dakota:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  South  Dakota  has  applied  to 
EPA  for  Final  authorization  of  changes 
to  its  hazardous  waste  program  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  EPA  has 
determined  that  these  changes  satisfy  all 
requirements  needed  to  qualify  for  Final 
authurizaliuu,  aud  is  propusiug  lu 
authorize  the  State's  changes  Arough 
this  proposed  final  action. 
DATES:  Send  your  comments  by 
September  9, 1999. 

ADDRESSES:  Send  written  conunents  to 
Kris  Shurr,  8P-HW,  U.S.  EPA,  Region 
VIII,  999  18th  St,  Ste  500,  Denver, 
Colorado  80202-2466,  phone  niunber: 
(303)  312-6139.  We  must  receive  your 
comments  by  September  9. 1999.  You 
can  view  and  copy  South  Dakota's 
applications  at  the  following  addresses: 
SDDENfR,  from  9:00  AM  to  5:00  PM,  Joe 
Foss  Building,  523  E.  Capitol,  Pierre, 
South  Dakota  57501-3181,  contact: 
Carrie  Jacobson,  phone  number  (605) 
773-3153  and  EPA  Region  VIII,  from 
8:00  AM  to  4:00  PM,  999  18th  Street. 
Suite  500,  Denver.  Colorado  80202- 
2466,  contact:  Kris  Shiur,  phone 
number:  (303)  312-6139. 
FOR  FURTHER  INFORMATION  CONTACT:  Khs 
Shurr,  EPA  Region  Vm,  999  18th  Street, 
Suite  500,  Denver.  Colorado  80202- 
2466,  phone  number:  (303)  312-6139. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  are  Revisions  to  State  Programs 
Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b).  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes.  States  must  change  thefr 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  conunonly.  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268.  270,  273,  and  279. 


B.  What  Decisions  Have  We  Made  in 
This  Rule? 

We  conclude  that  South  Dakota's 
applications  to  revise  its  authorized 
program  meet  all  of  the  statutory  and 
regulatory  requirements  established  by 
-  RCRA.  Therefore,  we  propose  to  grant 
South  Dakota  Final  authorization  to 
operate  its  hazardous  waste  program 
with  the  changes  described  in  the 
authorization  applications.  South 
Dakota  has  responsibility  for  permitting 
Treatment,  Storage,  and  Disposal 
Facilities  (TSDFs)  within  its  borders 
(except  in  Indian  Country)  and  for 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  applications,  subject  to  the 
limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  imder 
the  authority  of  HSWA  take  efi^ect  in 
authorized  States  before  they  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  South  Dakota, 
including  issuing  permits,  imtil  the 
State  is  granted  authorization  to  do  so. 

C.  What  Is  the  Efifiect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
fecility  in  South  Dakota  subject  to  RCRA 
will  now  have  to  comply  with  the 
authorized  State  requirements  instead  of 
the  equivalent  Federal  requirements  in 
order  to  comply  with  RCRA.  South 
Dakota  has  enforcement  responsibilities 
luider  its  State  hazardous  waste  program 
for  violations  of  its  cvurently  authorized 
program,  but  EPA  retains  its  authority 
under  RCRA  sections  3007,  3008,  3013, 
and  7003,  which  include,  among  others, 
authority  to: 

•  Do  inspections  and  require 
monitoring,  tests,  analyses,  or  reports 

•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  commimity  because  the    - 
proposed  regulations  for  which  South 
Dakota  is  requesting  authorization  are 
already  effective,  and  are  not  changed 
by  this  proposed  approval. 

D.  What  Happens  If  EPA  Receives 
Comments  That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  address  all 
public  conunents  in  a  later  Federal 
Register.  You  vdll  not  have  another 
opportunity  to  comment.  If  you  want  to 
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comment  on  this  action,  you  must  do  so 
at  this  time. 

E.  What  Has  South  Dakota  Previously 
Been  Authorized  For? 

South  Dakota  initially  received  Final 
authorization  on  October  19, 1984, 
effective  November  2,  1984  (49  FR 
41038)  to  implement  the  RCRA 
hazardous  waste  management  program. 
We  granted  authorization  for  changes  to 
their  program  on  April  17, 1991, 


effective  Jime  17, 1991  (56  FR  15503); 
September  8, 1993,  effective  November 
8, 1993  (FR  47216);  January  10,  1994, 
effective  March  11, 1994  (59  FR  01275); 
and  July  24,  1996,  effective  September 
23.  1996  (61  FR  38392). 

F.  What  Changes  Are  We  Proposing  To 
Authorize  With  Today's  Action? 

On  August  1,  1997,  September  3, 
1997,  and  March  23,  1999,  South  Dakota 
submitted  final  complete  program 


revision  applications,  seeking 
authorization  of  their  changes  in 
accordance  with  40  CFR  271.21.  We 
now  make  a  Final  decision,  subject  to 
receipt  of  written  comments  that  oppose 
this  action,  that  South  Dakota's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  Final  authorization. 
Therefore,  we  propose  to  grant  South 
Dakota  authorization  for  the  following 
program  changes: 


Description  of  federal  requirement 


Wood    Preserving    Listings   [55    FR   50450-50490,    12/6/90] 

(Checklist  82). 
Wood    Preserving   Listings;   Technical   Corrections   [56   FR 

301 92-301 98.  7/1/91  ]  (Checklist  92). 
Bumirig  of  Hazardous  Waste  in  Boilers  &  Industrial  Furnaces; 

Correctkxis  &  Technical  Amendments  I  [56  FR  32688,  7/17/ 

91)  (Checklist  94). 
Land  Disposal  Restrictk>ns  for  Electric  Arc   Fumace   Dust 

(K061)  [56  FR  41164-41178,  8/19/91]  (Checklist  95). 
Burning  of  Hazardous  Waste  in  Boilers  &  Industrial  Furnaces; 

Techfflcal  Amendments  II  [56  FR  42504-42517,   8/27/91] 

(Checklist  96). 
Exports  of  Hazardous  Waste;  Technk:al  Correctk>n  [56  FR 

43704-^13705]  (Checklist  97). 
Burning  of  Hazardous  Waste  in  Boilers  &  Industrial  Furnaces; 

Administrative  Stay  of  Applicability  &  Technical  Amendment 

[56  FR  43874-43877,  9/5/91]  (Checklist  98). 
Amendments  to  Interim  Status  Standards  for  Downgradient 

Ground-Water  Monitoring  Weil  Locatk)ns  [56  FR  66365- 

66369,  12/23/91]  (Checklist  99). 
Liners  &  Leak  Detectkm  Systems  for  Hazardous  Waste  Land 

Disposal  Units  [57  FR  3462-3497,  1/29/92]  (Checklist  100). 
Administrative  Stay  for  the  Requirement  ttiat  Existing  Drip 

Pads  Be  Impregnable  [57  FR  5859-5861,  2/18/92]  (Check- 
list 101). 
Second  Con'ectwn  to  the  Third  Third  Land  Disposal  Restric- 

tk)fis  [57  FR  8086-8089,  3/6/92]  (Checklist  102). 
Hazardous  Debris  Case-by-Case  Capacity  Variance  [57  FR 

20766-20770.  5/15/92]  (Checklist  103). 
Used   Oil    Filter   Exclusion    [57    FR   21524-21534,    5/29/92] 

(Checklist  104). 
Recycled  Coke  By-Product  Excluskxi  [57  FR  27880-27888.  6/ 

22/92]  (Checklist  105). 
Lead-t>earing   Hazardous   Materials   Case-by-Case   Capacity 

Variance  [57  FR  28628-28632,  6/26/92]  (Checklist  106). 
Used  Oil  Fitter  Exclusion:  Technical  Corrections  [57  FR  29220. 

7/1/92)  (Checklist  107). 
Land  Disposal  Restrictions  for  Newly  Listed  Wastes  &  Haz- 
ardous Debris  [57  FR  37194-37282]  (Checklist  109). 
Coke  By-Products   Listings   [57  FR  37284-37306.   8/18/92] 

(Checklist  110). 
Burning  of  Hazardous  Waste  in  Boilers  &  Industrial  Furnaces; 

Technk:al  Amendment  III  [57  FR  38558-38566.  8/25/92] 

Checklist  111. 
Recycled  Used  Oil  Management  Standards  [57  FR  41566- 

41626,  9/10/92]  (Checklist  112). 
Consolidated  Liability  Requirements  [53  FR  33938-33960,  9/1/ 

88;  56  FR  30200.  7/1/91;  57  FR  42832-42844,  9/16/92] 

(Checklist  113). 
Burning  of  Hazardous  Waste  in  Boilers  &  Industrial  Furnaces; 

Technical  Amendment  IV  [57  FR  44999-45001,  9/30/92] 

(Checklist  114). 
Chtorinated  Toluenes  Productkxi  Waste  Listing  [57  FR  47376- 

47386.  10/15/92]  (Checklist  115). 
Hazardous   Soil   Case-By-Case   Capacity   Variance   [57   FR 

47772-47776.  10/20/92]  (Checklist  116). 
Liquids  in  Landfills  II  [57  FR  54452-54461.  11/18/92]  (Check- 
list 118). 


Analogous  state  authority  ■ 


74:28:23:01;        74:28:25:01; 


74:28:21:02;        74:28-.22:01 ; 

74:28:26:01:74:28:28:01. 
74:28:22:01;       74:28:23:01; 

74:28:28:01. 
74:28:22:01;  74:28:26:01;  74:28:27:01;  74.28:28:01 


74:28:25:01;       74:28:26:01; 


74:28:22:01 ;  74:28:30:01  

74:28:22:01;  74:28:27:01;  74:28:28:01  

74:28:23:01 

74:28:27:01   ^ , 

74:28:21 :02;  74:28:28:01 

74:28:21:02;  74:28:25:01;  74:28:26:01;  74:28:28:01 

74:28:25:01 ;  74:28:28:01  

74:28:25:01;  74:28:28:01;  74:28:30:01 

74:28:30:01 

74:28:22:01 

74:28:22:01 ;  7428:27:01  '. 

7428:30:01 

74:28:22:01   

74:28:21:02;        74:28:22:01;        74:28:23:01;        74:28:25:01; 

74:28:26:01 ;  74:28:28:01 ;  74:28:30:01 . 
74:28:22:01  

74:28:21:02;       74:28:22:01;       74:28:25:01;       74:28:27:01; 
74:28:28:01. 

74:28:22:02;  74:28:22:01;  74:28:27:01 

74:2825:01 ;  74:28:28:01 

74:2827:01  

74:28:22:01   

74:28:30:01   „ 

74:2821:02;  74:28:25:01;  74:28:28:01  


Effective  date 


08/05/97 
08/05/97 
08/05/97 

08/05/97 
08/05/97 

08/05/97 
08/05/97 

08/05/97 

08/05/97 
08/05/97 

08/05/97 
08/05/97 
08/05/97 
08/05/97 
08/05/97 
08/05/97 
08^)5/97 
08/05/97 
08/05/97 

08/05/97 
08/05/97 

08/05/97 

08/05/97 
08/05/97 
08/05/97 
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Description  of  federal  requirement 


Analogous  state  auttiority  ■ 

74:28:22:01;  74:28:25:01;  74.28:28:01  

74:28:21:02;        74:28:25:01;        74:28:26:01;        74:28:28:01; 

74:28:30:01 . 
74:28:22:01;  74:28:25:01;  7458:27:01;  74:28:28:01  

74:28:30:01 

74:28:25:01;  74:28:26:01;  74:28:28:01;  74:28:30:01  

'  ft 

74:28:21 :02;  74:28:27:01  

74:28:22:01;        74:28:25:01;        74:28:26:01;        74:28:28:01; 

74:28:30:01. 
74:28:27:01   : : 

74:28:21:02 

74:28:22:01   ,..„ 

74:28:27:01   ; 

74:28:25:01 ;  74:28:28:01  

74:28:21:02 

74:28:25:01   „ .- „ 

74:28:22:01 ;  74:28:30:01 ;  

74:28:22:01 ;  7428:27:01 

74:28:27:01 ;  74:28:30:01  .?. 

7458:21:02;        74:28:22:01;        74:28:25:01;        74:28:27:01; 
74:28:28:01;  74:28:30:01. 

74:28:21:02 

74:28:21:02  ." 

74:28:21:02;        74:28:22:01;        74:28:25:01;        74:28.26:01; 

74:28:27:01;  74:28:28:01;  74:28:30:01;  74:28:33:01. 
74:28:21:02;        74:28:22:01;        74:28:23:01;        74:28:25:01; 

74:28:26:01;  74:28:28:01;  74:28:30:01;  74:28:33:01. 
74:28:21:02;        74:28:22:01;        74:28:25:01;        74:28:26:01; 

74:28:28:01;  74:28:30:01;  74:28:33:01. 
74:28:21 :02;  74:28:33:01  

74:28:25:01 ;  74:28:28:01  

74:28:22:01 

7458:30:01  


Effective  date 


W66d  Preserving:  Revisions  to  Listings  &  Technical  Require- 

irjents  [57  FR  61492-61505,  12/24/92]  (Cfiecklisf  120). 
Corectrve  Action  Management  Units  &  Temporary  Units  [58 

l-R  8658-8685,  2/16/93]  (Checklist  121). 
ReiE^cled  Used  Oil  Management  Standards;  Technical  Amend- 
nts  &  Connections  I  [58  FR  26420-26426,  5/3/93]  (Check- 
i^t  122). 

Disposal  Restrictions;  Renewal  of  the  Hazardous  Waste 
toris  Case-By-Case  Capacity  Variance  [58  FR  28506- 
511.  5/14/93]  (Checklist  123). 
La^j  Disposal  Restrictions  for  Ignttable  &  Corrosive  Char- 
ftteristic  Wastes  Whose  Treatment  Standards  Were  Va- 
(bited  [58  FR  29860-29887,  5/24/93]  (Checklist  124). 
Boilers  &  Industrial  Fumaces;  Changes  for  Consistency  with 
iw  Air  Regulations  [58  FR  38816-38884,  7/20/93]  (Check- 
it  125). 

ing  &  Monitoring  Activities  [58  FR  46040-46051,  8/31/93] 
hecklist  126). 

rs'&  Industrial  Fumaces;  Administrative  Stay  &  Interim 
landards  for  Bevill  Residues  [58  FR  59598-59603,  11/9/93] 
(Checklist  127). 
W^(tes  From  the  Use  of  Chlorophenolic  Formulations  in  Wood 
rface  Protection  [59  FR  458-469,  1/4/94]  (Checklist  128). 
tsion  of  Conditional  Exemption  for  Small  Scale  Treatability 
udies  [59  FR  8362-8366,  2/18/94]  (Checklist  129). 
cled  Used  Oil  Management  Standards;  Technical  Amend- 

tnts    &    Corrections    II    [59    FR    10550-10560,    3/4/94] 
leckllst  130). 
rdkeeping   Instructions;  Technical  Amendment   [59  FR 
^^91 -13893,  3/24/94]  (Checklist  131). 
W«^d  Surface  Protection;  Corection  [59  FR  28484,  6/2/94] 
hecklist  132). 

r   of    Credit    Revision    [59    FR    29958-29960,    6/10/94] 
hecklist  133). 

ection  of  Beryllium  Powder  (P015)  Listing  [59  FR  31551- 
il552,  6/20/94]  (Checklist  134). 

vered    Oil    Exclusion    [59    FR    38336-38545,    7/28/94] 
|(tlhecklist  135). 
Rejrtioval  of  the  Conditional  Exemption  for  Certain  Slag  Resi- 

djies  [59  FR  43496-43500,  8/24/94]  (Checklist  136). 
Urjiyersal  Treatment  Standards  &  Treatment  Standards  for  Or- 
'"nic  Toxicity  Characteristic  Wastes  &  Newly  Listed  Wastes 
19  FR  47982-48110,  9/19/94)  (Checklist  137). 
ing  &  Monitoring  Activities  Amendment  I  [60  FR  3089- 
6.  1/13/95]  (Checklist  139). 

ng  &  Monitoring  Activities  Amendment  II  [60  FR  17001- 
004.  4/4/95]  (Checklist  141). 
Urliersal  Waste:  General  Provisions  [60  FR  25492-25551.  5/ 

/95]  (Checklist  142A). 
Uriyersal  Waste:   Specific  Provisk>ns  for  Batteries  [60  FR 

26492-25551,  5/11/95]  (Checklist  142B). 
UriVersal  Waste;  Specific  Provisions  for  Thermostats  [60  FR 

2^92-25551,  5/11/95]  (Checklist  142D). 
Uriyersal  Waste:  Petition  Provisions  to  Add  a  New  Universal 

Waste  [60  FR  25492-25551,  5/11/95]  (Checklist  142E). 
Liqi^kte  in  Landfills  III  [60  FR  35703-35706.  7/11/95]  (Checklist 

145). 
Ant^ndments  to  tfie  Definition  of  Solid  Waste;  Amendment  II 

^1  FR  13103-13106,  3/26/96]  (Checklist  150). 
Laid     Disposal     Restrictions     Phase     III — Decharacterized 
'  Vastewaters,  Carbamate  Wastes  &  Spent  Pottiners  [61  FR 
6566-15660,  4/8/96]  (Checklist  151). 


08/05/97 
08/05/97 
08/05/97 

08/05/97 

08/05/97 

10/02/95 

10/02/95 
10/02/95 

10/02/95 
10/02/95 
10/02/95 

10/02/95 
10/02/95 
10/02/95 
10/02/95 
11/05/96 
11/05/96 
11/05/96 

11/05/96 
11/05/96 
11/05/96 
11705/96 
11/05/96 
11/05/96 
08/05/97 
08/05/97 
08/05/97 


inistrative  Rules  of  South  D£tf(Ota. 

ere  Are  The  Revised  State  Rules 
rent  From  The  Federal  Rules? 

3PA  cannot  delegate  the  Federal 
reiiiiirements  at  40  CFR  268.5,  268.42(b), 
anc)  268.44.  South  Dakota  has  excluded 
th^^e  requirements  and  EPA  will 


continue  to  implement  these 
requirements. 

H.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

South  Dakota  will  issue  permits  for  all 
the  provisions  for  which  it  is  authorized 


and  will  administer  the  permits  it 
issues.  EPA  will  continue  to  administer 
any  RCRA  hazardous  waste  permits  or 
portions  of  permits  which  we  issued 
prior  to  the  effective  date  of  this 
authorization  until  they  expire  or  are 
terminated.  When  the  State  incorporates 
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the  tenns  and  conditions  of  the  Federal 
permits  into  State  permits  or  issues 
State  permits  to  those  facilities,  EPA 
will  terminate  the  Federal  permits.  We 
will  not  issue  any  more  new  permits  or 
new  portions  of  permits  for  the 
provisions  listed  in  the  Table  above 
after  the  effective  date  of  this 
authorization.  EPA  will  continue  to 
implement  and  issue  permits  for  HSWA 
requirements  for  which  South  Dakota  is 
not  yet  authorized. 

I.  How  Does  Today's  Action  Affect 
Indian  Cottntry  (18  U.S^  Section  1151) 
In  South  Dakota? 

EPA  has  been  consulting  with  the 
affected  Tribes  and  has  had  discussions 
with  the  State  regarding  the  extent  of 
Indian  country  in  South  Dakota.  Based 
on  these  discussions,  we  propose  the 
following  language.  Recognizing  that  the 
affected  parties  may  have  differing 
opinions,  we  invite  comment  from  the 
lYibes,  the  State  and  others. 

EPA's  decision  to  authorize  the  South 
Dakota  hazardous  waste  program  does 
not  include  any  land  that  is,  or  becomes 
after  the  date  of  this  authorization, 
"hidian  Coimtry,"  as  defined  in  18 
U.S.C.  1151,  including: 

1.  Land  within  formal  Indian 
reservations  located  within  or  abutting 
the  State  of  South  Dakota,  including  the: 

a.  Cheyenne  River  Indian  Reservation, 

b.  Crow  Creek  Indian  Reservation, 

c.  Flandreau  Indian  Reservation, 

d.  Lower  Brule  Indian  Reservation, 

e.  Pine  Ridge  Indian  Reservation, 

f.  Rosebud  Indian  Reservation, 

g.  Standing  Rock  Indian  Reservation, 
and 

h.  Yankton  Indian  Reservation. 

2.  Any  land  held  in  trust  by  the 
United  States  for  an  Indian  tribe,  and 

3.  Any  other  land,  whether  on  or  off 
a  reservation,  that  qualifies  as  Indian 
coimtry. 

Moreover,  in  the  context  of  these 
principles,  a  more  detailed  discussion 
for  three  reservations  follows. 

Rosebud  Sioux  Reservation 

In  the  September  16, 1996,  FR  Notice, 
EPA  noted  that  the  U.S.  Supreme  Court 
in  Rosebud  Sioux  Tribe  v.  Kneip,  430 
U.S.  584  (1977),  determined  that  three 
Congressional  acts  diminished  the 
Rosebud  Sioux  Reservation  and  that  it 
no  longer  includes  Gregory,  Tripp, 
Lyman  and  Mellette  Counties. 
Accordingly,  EPA  authorizes  the  South 
Dakota  hazardous  waste  program  for  all 
land  in  Gregory,  Tripp,  Lyman  and 
Mellette  Counties  that  was  formerly 
within  the  1889  Rosebud  Sioux 
Reservation  boundaries  and  does  not 
otherwise  qualify  as  Indian  country 
under  18  U.S.C.  1151.  This 


authorization  does  not  include  any  trust 
or  other  land  in  Gregory,  Tripp,  Lyman 
and  Mellette  Coimties  that  qualifies  as 
Indian  country. 

Lake  Traverse  (Sisseton-Wahpeton) 
Reservation 

In  the  September  16, 1996,  FR  Notice, 
EPA  noted  that  the  U.S.  Supreme  Court 
in  DeCoteau  v.  District  County  Court. 
420  U.S.  425  (1975).  determined  that  an 
Act  of  Congress  disestablished  the  Lake 
Traverse  (Sisseton-Wahpeton) 
Reservation.  Therefore,  EPA  is 
authorizing  the  South  Dakota  hazardous 
waste  program  for  all  land  that  was 
formerly  within  the  1867  Lake  Traverse 
Reservation  boimdaries  and  does  not 
otherwise  qualify  as  Indian  country 
under  18  U.S.C.  1151.  This 
authorization  does  not  include  any  trust 
or  other  land  within  the  former  Lake 
Traverse  Reservation  that  qualifies  as 
Indian  country. 

Yankton  Sioux  Reservation 

The  U.S.  Supreme  Court's  nding  in 
South  Dakota  v.  Yankton  Sioux  Tribe, 
522  U.S.  329  (1998).  found  that  the 
Yankton  Sioux  Reservation  has  been 
diminished  by  the  imallotted,  "ceded" 
lands,  that  is,  those  lands  that  were  not 
allotted  to  Tribal  members  and  that 
were  sold  by  the  Yankton  Sioux  Tribe 
to  the  United  States  pursuant  to  an 
Agreement  executed  in  1892  and 
ratified  by  the  United  States  Congress  in 
1894.  Accordingly,  EPA  is  authorizing 
the  South  Dakota  hazardous  waste 
program  for  unallotted,  ceded  lands  that 
were  ceded  as  a  result  of  the  Act  of 
1894,  28  Stat.  286  and  do  not  otherwise 
qualify  as  Indian  country  imder  18 
U.S.C.  1151.  This  authorization  does  not 
include  any  trust  or  other  land  within 
the  original  boundaries  of  the  Yankton 
Sioux  Reservation  that  qualifies  as 
Indian  coimtry  under  18  U.S.C.  1151. 
EPA  acknowledges  that  there  may  be 
further  interpretation  of  land  status  by 
the  final  Federal  court  decision  in 
Yankton  Sioux  Tribe  v.  Gaffey,  Nos.  98- 
3893,  3894,  3986,  3900.  If  hidian 
country  status  changes  as  a  residt  of 
Gaffey,  EPA  will  act  to  modify  this 
authorization  as  appropriate. 

J.  What  Is  Codification  and  Is  EPA 
Codifying  South  Dakota's  Hazardous 
Waste  Program  As  Authorized  in  This 
Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  We  do  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272.  We  reserve  the 
amendment  of  40  CFR  part  272,  subpart 


QQ  for  this  authorization  of  South 
Dakota's  program  until  a  later  date. 

K.  Regulatory  Analysis  and  Notices 

Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
residt  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate. 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regidatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effiective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  section  202 
and  205  requirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  annual  expenditiues  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  South  Dakota  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact.  EPA's  approval  of  State 
programs  generally  may  reduce,  not 
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ini :  rease,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Fejcjeral  intergovenunental  mandate 

Eiuse  UMRA  does  not  include  duties 

^ing  from  participation  in  a  voluntary 

}eral  program, 
le  requirements  of  section  203  of 
.  also  do  not  apply  to  today's 

|on  because  this  rule  contains  no 
regtilatorj'  requirements  that  might 
significantly  or  imiquely  affect  small 
goviernments.  Although  small 
govjemments  may  be  hazardous  waste 
geiierators,  transporters,  or  own  and/or 
opiarate  TSDFs,  they  are  already  subject 
to  Uie  regulatory  requirements  under  the 
exacting  State  laws  that  are  being 
aujthorized  by  EPA,  and,  thus,  are  not 
sutject  to  any  additional  significant  or 
lUB  requirements  by  virtue  of  this 
approval. 


lification  Under  the  Regulatory 
tibility  Act 

'.  \irsuant  to  the  Regulatory  Flexibility 
At^  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enfjorcement  Fairness  Act  of  1996), 
wl  itenever  an  agency  is  required  to 
pu  plish  a  notice  of  rulemaking  for  any 
prpbosed  or  final  rule,  it  must  prepare 
anp  make  available  for  public  comment 
a  liqgulatory  flexibility  analysis  that 
ibes  the  effect  of  the  rule  on  small 
|ties  (i.e.,  small  businesses,  small 

izations,  and  small  governmental 
sdictions).  This  analysis  is 
iecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
nojtjhave  a  significant  economic  impact 
onla  substantial  number  of  small 
entities. 

BPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Such  small 
enuties  which  are  hazardous  waste 
gehprators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
sunect  to  the  regulatory  requirements 
unjqer  the  existing  State  laws  that  are 
noMr  being  authorized  by  EPA.  EPA's 
auuiori2»tion  does  not  impose  any 
sigi^ificant  additional  burdens  on  these 
small  entities.  This  is  because  EPA's 
authorization  would  simply  result  in  an 
adttiinistrative  change,  rather  than  a 
ch^ge  in  the  substantive  requirements 
imiposed  on  these  small  entities. 

Pjarsuant  to  the  provision  at  5  U.S.C! 
60pib),  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
sigiiificant  economic  impact  on  a 
supJBtantial  number  of  small  entities. 
Thji^  authorization  approves  regulatory 
re<i^rements  imder  existing  State  law  to 
wl^ich  small  entities  are  already  subject. 
It  dbes  not  impose  any  new  biudens  on 


small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  today's 
Federal  Re^ster.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  comphance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  with  consulting, 
Executive  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  natiu-e  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  pertnitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
si^ficant  luifunded  mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities.  The 
State  administers  its  hazardous  waste 
program  voluntarily,  and  any  duties  on 
other  State,  local  or  tribal  governmental 


entities  arise  from  that  program,  not 
from  this  action.  Accordingly,  the 
requirements  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  the  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explciin  why  the  planneil  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.0. 13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

Coinpliance  With  Executive  Order 
13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aiffects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  4o  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies 
with  consulting.  Executive  Order  1 3084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siuiunary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  is  not  subject  to  E.O.  13084 
because  it  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  South  Dakota 
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is  not  authorized  to  implement  the 
RC31A  hazardous  waste  program  in 
Indian  country.  This  action  has  no  efiiect 
on  the  hazardous  waste  program  that 
EPA  implements  in  the  Indian  country 
within  the  State. 

Paperwork  Reduction  Act 

Under  the  Paperwori;  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

NatiorKtl  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  wath  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procediues,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  volimtary 
consensus  standards. 

List  of  SobjectB  in  40  CFR  Part  271 

Environmental  Protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation,  Incorporation  by 
reference,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926.  6974(b). 

Dated:  August  2. 1999. 
Jack  McGraw. 

Acting  Regional  Administrator,  Region  8. 
(FR  Doc.  99-20551  Filed  8-9-99;  8:45  am] 
BHJJNG  cooe  asao-sn;^    . 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPMrt281 
(FRL-6414-6I 

North  CwoNna;  Approval  of  Stata 
Undarground  Storage  Tank  Prognm 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  application  of  state  of 
North  Carolina  for  final  approval,  public 
hearing  and  public  comment  period. 

SUIMIARY:  The  State  of  North  Carolina 
has  applied  for  approval  of  its 
imderground  storage  tank  program  for 
petroleum  and  hazardous  substances 
under  Subtitle  1  of  the  Resotuce 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  the  North  Carolina 
application  and  has  made  the  tentative 
decision  that  the  North  Carolina 
undergroimd  storage  tank  program  for 
petroleum  and  hazardous  substances 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  approval.  North 
Carolina's  application  for  approval  is 
available  for  public  review  and 
comment.  A  public  hearing  will  be  held 
to  solicit  comments  on  the  application, 
unless  insufficient  public  interest  is 
expressed. 

DATES:  Written  comments  on  the  North 
Carolina  approval  application,  as  well 
as  requests  to  present  oral  testimony, 
must  be  received  by  the  close  of 
business  on  September  9, 1999.  A 
public  hearing  is  scheduled  for 
September  13, 1999,  luiless  insufficient 
public  interest  is  expressed  in  holding 
a  hearing.  EPA  reserves  the  right  to 
cancel  the  public  hearing  if  sufficient 
public  interest  is  not  communicated  to 
EPA  in  writing  by  September  9, 1999. 
EPA  will  determine  by  September  14, 
1999,  whether  there  is  significant 
interest  to  hold  the  public  hearing.  The 
State  of  North  Carolina  will  participate 
in  the  public  hearing  held  by  EPA  on 
this  subject. 

ADDRESSES:  Copies  of  the  North 
Carolina  approval  application  are 
available  during  the  hours  of  9  am  to  5 
pm  at  the  following  addresses  for 
inspection  and  copying: 
North  Carolina  Department  of 
Environment  and  Natural  Resources, 
Undergrotmd  Storage  Tank  Section, 
2728  Capital  Boulevard,  Parker- 
Lincoln  Building,  Raleigh,  North 
Carolina  27604,  Phone:  (919)  733- 
8486; 
U.S.  EPA  Docket  Clerk,  Office  of 
Underground  Storage  Tanks,  1235 


Jefferson  Davis  Highway — 1st  Floor, 
Arlington,  Virginia  22202,  Phone: 
(703)  603-9231;  and, 
U.S.  EPA  Region  4,  Underground 
Storage  Twk  Section,  Atlanta  Federal 
Center,  15th  Floor,  61  Forsyth  Street, 
S.W.,  Atlanta,  Georgia  30303,  Phone: 
(404)  562-9277. 

Written  comments  should  be  sent  to 
Mr.  John  K.  Mason,  Chief  of 
Underground  Storage  Tank  Section,  U.S. 
EPA  Region  4,  61  Forsyth  Street  S.W., 
Atlanta,  Georgia  30303,  telephone  (404) 
562-9277. 

Unless  insufficient  public  interest  is 
expressed,  EPA  will  hold  a  public 
hearing  on  the  State  of  North  Carolina's 
application  for  program  approval  on 
September  13, 1999,  at  7  pm  at  the 
North  Carolina  Department  of 
Environment  and  Natural  Resources 
Archadale  Building,  Groimd  Floor 
Hearing  Room,  512  North  Salisbiuy 
Street,  Raleigh,  North  Carolina  27604- 
1148.  Anyone  who  wishes  to  learn 
whether  or  not  the  public  hearing  on  the 
State's  application  has  been  canceled 
should  telephone  the  following  contacts 
after  September  14, 1999. 

Mr.  John  K.  Mason,  Chief,  Underground 
Storage  Tank  Section.  U.S.  EPA 
Region  4.  61  Forsyth  Street,  S.W., 
Atlanta.  Georgia  30303,  Phone:  (404) 
562-9277,  or 

Mr.  Burrie  Boshoff,  Chief,  Underground 
Storage  Tank  Section,  North  Carolina 
Department  of  Environment  and 
Natural  Resources,  Post  Office  Box 
29578,  Raleigh,  North  Carolina 
27626-0578,  Phone:  (919)  733-8486. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
John  K.  Mason,  Chief,  Undergroimd 
Storage  Tank  Section,  U.S.  EPA  Region 
4,  61  Forsyth  Street  S.W.,  Atlanta, 
Georgia  30303,  phone:  (404)  562-9277. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
authorizes  EPA  to  approve  State 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  underground  storage  tank  (UST) 
program.  Pro-am  approval  may  be 
granted  by  EPA  pursuant  to  RCRA 
Section  9004(b),  if  the  Agency  finds  that 
the  State  program  is:  "no  less  stringent" 
than  the  Federal  program  for  the  seven 
elements  set  forth  at  RCRA  Section 
9004(a)(1)  through  (7);  includes  the 
notification  requirements  of  RCRA 
section  9004(a)(8);  and  provides  for 
adequate  enforcement  of  compliance 
with  UST  standards  of  RCRA  Section 
9004(a). 
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B.  I « orth  Carolina 

1 1  le  State  of  North  Carolina  submitted 
it  draft  state  program  approval 
ication  to  EPA  by  letter  dated 
December  8, 1992.  After  reviewing  the 
package  and  coordinating  with  the 
Stat^,  EPA  submitted  final  comments  to 
tha  ^tate  for  review.  North  Carolina 
subiiitted  their  complete  state  program 
approval  application  for  EPA's  tentative 
apd|oval  on  January  16, 1998. 

North  Carolina  adopted  UST  program 
reg^ations  that  became  effective  on 
January  1, 1991.  Prior  to  the  adoption  of 
the;  regulations.  North  Carolina  solicited 
public  comment  and  held  a  public 
he4*ing  on  the  draft  UST  program 
regulations.  EPA  has  reviewed  the  North 
Cax^lina  application,  and  has  tentatively 
detjelrmined  that  the  State's  UST 
prc^^ram  for  pelruleiuu  and  hazardous 
substances  meets  all  of  the  requirements 
nedessary  to  qualify  for  final  approval. 

4f A  will  hold  a  public  hearing  on  its 
tentative  decision  on  September  13, 
199^,  unless  insufficient  public  interest 
is  cnpressed.  The  public  may  also 
subaiit  written  comments  on  EPA's 
tentative  determination  until  September 
9,  i$99.  Copies  of  the  North  Carolina 
application  are  available  for  inspection 
andfcopying  at  the  location  indicated  in 
theiAODRESSES  section  of  this  dociunent. 

^i^A  will  consider  all  public 
coibknents  on  its  tentative  determination 
received  at  the  hearing,  or  received  in 
writing  during  the  public  comment 
peijipd.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  decision  to  deny 
finjl  approval  to  North  Carolina.  EPA 
expects  to  make  a  final  decision  on 
whjather  or  not  to  approve  the  North 
CaijblinaUST  program  by  October  12, 
190^,  and  will  give  notice  of  it  in  the 
Federal  Register.  The  notice  will 
include  a  summary  of  the  reasons  for 
thelpnal  determination  and  a  response 
to  ^  major  comments. 

CoMpUamx  Witk  Executive  Ordat 

t[fe  Office  of  Management  and  Budget 
exempted  this  rule  fi-om  the 

9ments  of  Section  6  of  Executive 
^r  12866. 

Unmnded  Mandates  Reform  Act 

title  II  of  the  Unfunded  Mandates 
Re^:^  Act  of  1995  (UMRA),  P.L.  104- 
4,  Q^tablishes  requirements  for  Federal 
agebcies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  IJMRA,  EPA  generally  must  prepare 
a  wmtten  statement  of  economic  and 
reg  jlatory  alternatives  analyses  for 
pra(iosed  and  final  rules  with  Federal 


mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  section  202  and  205  requirements 
do  not  apply  to  today's  action  because 
it  is  not  a  "Federal  mandate"  and 
because  it  does  not  impose  annual  costs 
of  $100  million  or  more. 

Today's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  State,  local  or 
tribal  governments  or  the  private  sector 
because  the  requirements  of  the  North 
Carolina  program  are  already  imposed 
by  the  State  and  subject  to  State  law. 
Second,  the  Act  also  generally  excludes 
fi-om  the  definition  of  a  "Federal 
mandate"  duties  that  arise  fi-om 
participation  in  a  voluntary  Federal 
program.  North  Carolina's  participation 
in  an  approved  UST  program  is 
voluntary. 

Even  if  today's  rule  did  contain  a 
Federal  mandate,  this  rule  will  not 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
imder  the  North  Carolina  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  state 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector. 

.  The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  imiquely  afi^ect  small 
governments,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  r^ulatory  reqmrements  that 
might  significantly  or  uniquely  affect 
small  govenunents.  The  Agency 
recognizes  that  although  small 
governments  may  own  and/or  operate 
USTs,  they  are  already  subject  to  the 
regulatory  requirements  imder  existing 
state  law  which  are  being  approved  by 
EPA,  and,  thus,  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  own  and/or  operate  USTs 


are  already,  subject  to  the  regulatory 
requirements  under  existing  State  law 
which  are  being  approved  by  EPA. 
EPA's  approval  does  not  impose  any 
additional  burdens  on  these  small 
entities.  This  is  because  EPA's  approval 
would  simply  result  in  an 
administrative  change,  rather  than  a 
change  in  the  substantive  requirements 
imposed  on  these  small  entities. 

"Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Piu-suant  to  the  provision 
at  5  U.S.C.  60503).  I  hereby  certify  that 
this  approval  will  not  have  a  significant  • 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
approves  regulatory  requirements  under 
existing  State  law  to  which  small 
entities  are  already  subject.  It  does  not 
impose  any  new  biudens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045  applies  to  any 
rule  that  the  Office  of  Management  and 
Budget  determines  is  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  that  EPA  determines 
that  the  environmental  health  or  safety 
risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  aad 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective- 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

Compliance  With  Executive  Order 
12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
eiffected  State,  local  and  tribal 
govenunents,  the  nature  of  their 
concerns,  any  written  commiuiications 
fi-om  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  EPA  to  develop  an 
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effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  govermnents  "to 
provide  meaningful  and  timely  input  in 
the  development  of  r^idatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  r\Ue  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rale  does  not  impose 
any  enforceable  duties  on  these  entities. 
The  State  administers  its  underground 
stwage  tank  program  voluntarily,  and 
any  duties  on  other  State,  local  or  tribal 
governmental  entities  arise  from  that 
program,  not  from  today's  action. 
Accordingly,  the  requiremoits  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

Coaq^iaiioal/MthEBBcative  Order 


Under  Executive  Order  13084, 
Consultation  and  CkxHrdination  with 
Indian  Tribal  Govmnments.  EPA  may 
not  issue  a  rqiulation  that  is  not 
required  by  statute,  that  significairtly  or 
uniquely  afiacts  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  siriwtantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  ex  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consnltiag.  Executive  Order  13084 
requires  Q*A  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  this  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  afiected  tribal  governments,  a 
summary  of  the  natiue  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  legidation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
r^reeentativec  of  Indian  tribal 
govnnments  "to  jniovide  meaningful 
and  timely  input  in  the  development  of 
regui^ory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  North 
Carolina  is  not  approved  to  implement 
the  underground  storage  tank  program 
in  Indian  Country.  This  rule  has  no 
effect  on  the  underground  storage  tank 
program  that  EPA  implements  in  the 
Indian  Country  within  the  State. 
Accordingly,  the  requirements  of 
section  3Cb)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 


National  Technology  TiaaaSu  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA '),  Pub.  L.  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consouus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  mediods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanaticms  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

Papenvwk  Reduction  Ad 

Under  the  Paperworii  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwori;  biuden 
imposed  by  an  information  request 
contained  in  a  proposed  rule  or  a.final 
rule.  This  rule  will  not  impose  any 
infnmation  requirements  upon  the 
regulated  conununity. 

List  of  Sd^ects  in  40  CFR  Part  281 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  materials.  State  program 
approval.  Underground  storage  tanks. 

Aotiiarity:  This  notice  is  issued  under  the 
authority  of  Section  9004  of  the  Sotid  Waste 
Disposal  Act  as  amended  42  U.S.C.  6912(a), 
6926,  6974(b). 

Dated:  July  29, 1999. 
A.  Stanley  Meiburg. 

Acting,  Regional  Administrator,  Region  4. 
{FR  Doc  9»-20313  Filed  8-9-99;  8:45  am] 
■KIMOCOOE 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


HaaW)  Cara  Financing 

42CFRCIu«MarlV 

(HCFA-3250-N3] 

RIN0938-nAI92 


Administratioa 


Adminiatraliva  PoNdaa  for  CHnicai 
Diaonoalie  LjtiofaiPtYTaata; 
Announcamam  Of  AddMonai  Publie 


agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Hiis  document  annoimces  an 
additional  public  meetiiK  of  the 
Negotiated  Rulemaking  uimmittee  on 
Coverage  and  Administoative  Policies 
for  Clinical  Laboratory  Tests.  The 
Committee  was  mandated  by  section 
4554(b)  of  the  Balanced  Budget  Act  of 
1997.  and  established  under  the  Federal 
Advisory  Committee  Act. 

DATES:  The  meetings  are  scheduled  as 
follows: 

1.  August  30, 1999, 9  a.m.  to  3  p.m. 

2.  August  31, 1999. 8  a.m.  to  1  p.m. 

ADDRESSES:  The  meetings  wiU  be  held  at 
the  Hubwt  H.  Hiunphrey  Building. 
Room  800,  200  Independence  Ave.. 
SW.,  Washington,  DC  20201. 
FOR  FURTHER  INronHATION  CONTACT: 
Jackie  Sheridan.(410)  786-4635 
SUPPLEMENTARY  MFORHATION: 

We  published  a  notice  in  the  Federal 
Roister  on  June  3. 1998  (63  FR  30166) 
announcing  the  intent  to  form  a 
negotiated  rulemaking  committee  to 
provide  advice  and  make 
recommendations  to  the  Secretary  on 
the  content  of  a  pn^osed  rule  that  will 
establish  national  coverage  and 
administrative  pohdes  for  clinical 
laboratory  tests  payable  under  Part  B  of 
the  Medicare  program.  The  notice  also 
announced  the  dates  of  the  Committee 
meetings  that  began  on  July  13. 1998. 
The  Committee  held  meetings  through 
January  1999. 

The  Committee  wishes  to  meet  again 
on  August  30  and  31, 1999.  The 
opportunity  for  public  comments  will 
be  9:00  a.m.  on  August  30. 1999.  The 
meetings  will  be  held  at  the  Hubert  H. 
Humphrey  Building,  Room  800.  200 
Independence  Avenue.  SW. 
Washington.  DC  20201.  The  purpose  of 
the  meeting  is  to  discuss  the 
Committee's  comments  on  the  draft 
proposed  rule.  The  meetings  are  open  to 
the  public  without  advance  registration. 
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Pu )  ic  attendance  at  the  meetings  is 
lin  ited  to  space  availability. 

/.■thority:  Federal  Advisory  Committee 
Act  |5  U.S.C.  App.  2) 

(Ca  talog  of  Federal  Domestic  Assistance 

Program  No.  93.774,  Medicare — 

Su[  iplementary  Medical  Insurance  Program) 

D4ted:  August  3, 1999. 
Mil  iaelM.  Hash, 

Deputy  Administrator,  Health  Care  Financing 
Adt^inistration. 
(FRi  Doc.  99-20401  Filed  8-9-99;  8:45  am) 

BILUlilG  CODE  4120-01-P 
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Federal  Register 

Vol.  64.  No.  153 

Tuesday,  August  10,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulir>gs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Sarvlce 

Agwiqf  IntoniMrtlon  Colioctlon 
ActivitiM:  PropoMd  CollMtion; 
Conwnont  Roqu— t    Spacial 
Supptomontai  Nutrition  ProQrwn  for 
Womwi,  Infwita  and  CliHdran  (WIC) 

AGiNCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Nutrition  Service  (FNS)  is 
publishing  for  public  comment  a 
summary  of  a  proposed  information 
collection.  The  profmsed  collection  is 
for  reinstatement  of  a  previously 
approved  collection  for  the  Special 
Supplemental  Nutrition  Program  for 
Women,  In&nts  and  Children  (WIC). 
DATES:  Comments  on  this  notice  must  be 
received  by  October  12, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  Barbara  Hallman,  Chief, 
Policy  and  Program  Development 
Branch,  Supplemental  Food  Programs 
Division,  Food  and  Nutrition  Service, 
USDA.  3101  Park  Center  Drive,  Room 
542,  Alexandria,  VA  22302. 
Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  on 
those  who  are  to  respond,  including  use 
of  appropriate,  automated,  electronic. 


mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallman,  (703)  305-2730. 
SUPPLEMENTARY  INFORMATION: 

Title:  (7  CFR  Part  246),  Special 
Supplemental  Nutrition  Program  for 
Women,  Infants  and  Children  (WIC). 

OMB  Number:  0584-0043. 

Expiration  Date  of  Approval:  Expired. 

Type  of  Request:  Re-instatement  of  a 
previously  approved  collection  with 
changes. 

Abstract:  The  WIC  Program  provides 
supplemental  foods,  nutrition 
education,  and  health  care  referrals  to 
low  income,  nutritionally  at  risk 
pregnant,  breastfeeding  and  postpartum 
women,  infants,  and  children  up  to  age 
5.  Currently,  WIC  operates  through  State 
health  departments  in  50  States,  the 
District  of  Columbia,  Puerto  Rico, 
Guam,  America  Samoa  and  the  Virgin 
Islands.  Additionally,  33  Indian  tribal 
bands  and  organizations  serve  as  State 
agencies. 

This  information  collection  is  for  the 
reporting  and  recordkeeping  burdens 
associated  with  the  WIC  Program 
regulations,  and  is  necessary  to  ensure 
appropriate  and  efficient  management  of 
the  Program.  This  request  is  being  made 
to  extend  the  current  information 
collection  for  an  additional  three  years. 

Based  on  Program  regulations: 

•  State  Plans  are  the  principal  source 
of  information  about  how  each  State 
agency  WIC  Program  operates. 

•  Local  agency  applications  and 
vendor  agreements  are  necessary  to 
delineate  responsibility,  and  ensure  the 
accountability  of  State  agencies,  local 
agencies,  and  vendors. 

•  Certification  data  provide  the  basis 
for  determining  the  eligibility  of 
program  applicants. 

•  Local  agency  nutrition  education 
plans  facilitate  the  provision  of  quality 
nutrition  education  and  allows  FNS  and 
the  State  agency  to  assess  the  quality 
and  quantity  of  nutrition  education 
provided  to  participants. 

•  The  vendor  monitoring  report 
enables  FNS  to  evaluate  vendor  trends 
and  assess  State  agency  efforts  to  control 
vendor  fraud  and  abuse. 


•  Documentation  of  participant  and 
vendor  complaints  enables  FNS  and  the 
State  agency  to  identify  problems  at  the 
local  agency  level. 

The  requirements  that  the  State 
agency: 

•  Identify  the  disposition  of  food 
instruments; 

•  Request  approval  for  specified 
allowable  costs; 

•  Justify  the  carry-over  and 
backspending  of  funds; 

•  Submit  preliminary  and  final 
closeout  reports; 

•  Submit  financial,  participation,  and 
food  delivery  reports  to  FNS; 

•  Develop  funding  procedures  for 
local  agencies; 

•  Report  the  status  of  participant 
claims;  and 

•  Request  waivers  for  development  of 
alternate  cost  containment  systems; 
ensure  the  accountability  of  Federal 
fimds  and  promote  efficient  program 
management. 

The  requirement  for  State  agency 
corrective  action  plans  ensures  the 
problem  areas  of  program  manageinent 
are  rectified.  Submission  of  information 
to  FNS  for  a  biennial  report  entitled 
"Study  of  WIC  Participant  and  Program 
Characteristics,"  provides  valuable  data 
on  the  various  aspects  of  program 
operations.  The  food  delivery 
requirements  assist  in  controlling 
vendor  fraud  and  abuse  and  promoting 
the  integrity  of  State  agency  food 
delivery  systems. 

The  information  collected  is  used  by 
FNS  to  manage,  plan,  evaluate  and 
account  for  Government  resources.  The 
reports  and  records  are  required  to 
ensure  the  lawful,  proper  and  judicious 
use  of  public  funds. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.140  manhours 
per  response. 

Respondents:  State  and  local 
governments,  individuals  or 
households,  and  businesses. 

Estimated  Number  of  Respondents: 
7,642,797 

Estimated  Number  of  Responses  per 
Respondent:  2.45 

Estimated  Total  Annual  Burden: 
2,607,523  manhours. 

Dated:  fuly  21. 1999. 
Samuel  CSiunbers,  Jr. 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  99-20500  Filed  8-9-99;  8:45  am) 
BHJJNG  CODE  3410-30-P  • 


DQf  ARTMENT  OF  COMMERCE 
IntlBknational  Trade  Administration 

[A-^8-«04] 

Anofriction  Bearings  (Other  Than 
Tadsred  Roller  Bearings)  and  Parts 
ThUreof  From  Japan;  Initiation  and 
Preliminary  Results  of  Changed- 
Ciil0umstances  Antidumping  Duty 
Aministrative  Review 

AQ^ICY:  Import  Administration, 
Intfclmational  Trade  Administration, 
lent  of  Commerce. 


:  Notice  of  Initiation  and 
inary  Resiilts  of  Changed- 
umstances  Antidiunping  Duty 
nistrative  Review. 

SUI*IARV:  The  Department  of  Commerce 
ha$  Ireceived  information  sufficient  to 
waki^nt  initiation  of  a  changed- 
cirClimstances  administrative  review  of 
the  ^tidiunping  order  on  ball  bearings 
and  parts  thereof  from  Japan.  Based  on 
this  information,  we  preliminarily 
determine  that  Tsubaki-Nakashima  Co., 
Ltdi,  is  the  successor-in-interest  to 
Tsiipakimoto  Precision  Products,  Co., 
Ltaj  for  purposes  of  determining 
an^umping  liability. 

interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFlcnVE  date:  August  10, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Daiid  Dirstine  or  Richard  Rimlinger, 
Of$ce  of  AD/CVD  Enforcement,  Import 
Adbiinistration,  International  Trade 
Ad^nistration,  U.S.  Department  of 
Cottmerce,  14th  Street  and  Constitution 
Avebue,  NW,  Washington.  DC  20230; 
tel|i>hone  (202)  482-4733. 

SWPLEMENTARY  INFORMATION: 

Background 

C)b  May  15, 1989,  the  Department  of 
Coi  ikmerce  (the  Department)  published 
in  tike  Federal  Reg^r  (54  FR  20904) 
thej  ^tidimiping  duty  order  on  ball 
bemings  and  parts  thereof  from  Japan. 
On:  July  16. 1999,  Tsubaki-Nakashima 
Co.j,:Ltd.  (Tsubaki-Nakashima), 
submitted  a  letter  stating  that  Tsubaki- 
Nakashima  is  the  successor-in-interest 
to  'l^bakimoto  Precision  Products,  Co., 
Lt(^.;(Tsubakimoto),  and  that  Tsubaki- 
Nakashima  should  receive  the  same 
antidiunping  duty  treatment  as  is 
acOOrded  Tsubakimoto  with  respect  to 
balljbearings. 

Scope  of  the  Review  ' 

If^e  products  covered  by  this  review 
are  ball  bearings  and  parts  thereof. 
These  products  include  all  ball  bearings 
thatiemploy  balls  as  the  rolling  element. 
Imebrts  of  these  products  are  classified 


under  the  following  categories: 
antifriction  balls,  ball  bearings  with 
integral  shafts,  ball  bearings  (including 
radial  ball  bearings)  and  parts  thereof, 
and  housed  or  mounted  ball  bearing 
units  and  parts  thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  (HTS) 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010. 
8431.20.00,  8431.39.0010,  8482.10.10, 
8482.10.50,  8482.80.00,  8482.91.00, 
8482.99.05,  8482.99.2580,  8482.99.35. 
8482.99.6595.  8483.20.40,  8483.20.80, 
8483.50.8040,  8483.50.90,  8483.90.20. 

8483.90.30,  8483.90.70,  8708.50.50, 
8708.60.50,  8708.60.80,  8708.70.6060, 
8708.70.8050,  8708.93.30,  8708.93.5000, 
8708.93.6000,  8708.93.75,  8708.99.06, 

8708.99.31,  8708.99.4960,  87X)8.99.50, 
8708.99.5800,  8708.99.8080,  8803.10.00, 
8803.20.00,  8803.30.00.  8803.90.30.  and 
8803.90.90. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  For  a 
further  discussion  of  the  scope  of  the 
order  being  reviewed,  including  recent 
scope  determinations,  see  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Italy,  Japan, 
Romania,  Singapore,  Sweden  and  the 
United  Kingdom:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  63  FR  33320  (June  18,  1998). 
Although  the  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  remains 
dispositive. 

Initiation  and  Preliminary  Results  of 
Review 

In  a  letter  dated  July  16, 1999, 
Tsubaki-Nakashima  advised  the 
Department  that,  effective  April  1, 1996, 
Tsubakimoto  merged  with  Nakashima 
Manufacturing  Co.,  Ltd.  (Nakashima). 
According  to  the  submission, 
Tsubakimoto  was  the  surviving  ' 
company  and  is  ciuTently  operating 
under  the  name  Tsubaki-Nakashima  Co.. 
Ltd.,  Tsubaki-Nakashima  stated  that  the 
former  President  of  Tsubakimoto  is  now 
the  President  of  Tsubaki-Nakashima. 
that  the  former  Executive  Vice  President 
of  Tsubakimoto  is  now  one  of  three 
Executive  Vice  Presidents  of  Tsubaki- 
Nakashima  (two  additional  Executive 
Vice  Presidents  were  added  following 
the  merger),  that  the  sole  Managing 
Director  ofTsubaki-Nakashima  was  one 
of  two  Managing  Directors  of 
Tsubakimoto.  and.  further,  that  all  the 
current  Directors  of  Tsubaki-Nakashima 
were  Directors  of  Tsubakimoto.  Tsubaki- 
Nakashima  also  stated  that  its 


production  facilities  are  substantially 
similar  to  Tsubakimoto.  Specifically, 
Tsubaki-Nakashima  stated  that  three  of 
its  four  production  facilities  were 
operated  previously  by  Tsubakimoto. 
Finally,  Tsubaki-Nakashima  stated  that 
its  supplier  relationships  and  customer 
base  are  substantially  similar  to  those  of 
Tsubakimoto.  Tsubaki-Nakashima 
submitted  exhibits  listing  the 
management,  production  faciliites, 
major  suppliers,  and  customers  of  both 
Tsubaki-Nakashima  and  Tsubakimoto. 

Thus,  in  accordance  with  section 
751(b)  of  the  Tariff  Act,  as  amended  (the 
Act),  the  Department  is  initiating  a 
changed-circimistances  review  to 
determine  whether  Tsubaki-Nakashima 
is  the  successor-in-interest  to 
Tsubakimoto  for  purposes  of 
determining  antidumping  duty  liability 
_  with  respect  to  ball  bearings.  In  making 
such  a  successor-in-interest 
determination,  the  Department 
examines  several  factors  including,  but 
not  limited  to.  changes  in:  (1) 
Management;  (2)  production  facilities; 
(3)  supplier  relationships;  and  (4) 
customer  base.  See,  e.g..  Brass  Sheet 
and  Strip  from  Canada;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  57  FR  20460  (May  13,  1992) 
(Canadian  Brass).  While  no  single  or 
several  of  these  factors  will  necessarily 
provide  a  dispositive  indication,  the 
Department  will  generally  consider  the 
new  company  to  be  the  successor  to  the 
previous  company  if  its  resulting 
operation  is  similar  to  that  of  its 
predecessor.  See,  e.g..  Industrial 
Phosphoric  Acidjrom  Israel;  Final 
Results  of  Changed  Circumstances 
Review,  59  FR  6944  (February  14, 1994), 
and  Canadian  Brass.  Thus,  if  the 
evidence  demonstrates  that,  with 
respect  to  the  production  and  sale  of  the 
subject  merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
the  former  company,  the  Department 
will  assign  the  new  company  the  cash- 
deposit  rate  of  its  predecessor. 

We  preliminarily  determine  that 
Tsubaki-Nakashima  is  the  successor-in- 
interest  to  Tsubakimoto.  Tsubakimoto, 
the  surviving  company  following  its 
-merger  with  Nakashima,  is  now 
operating  as  Tsubaki-Nakashima.  The 
former  President  of  Tsubakimoto  is  now 
the  President  of  Tsubaki-Nakashima. 
The  rest  of  the  company?s  senior 
management  structure  including  the 
board  of  directors  is  substantially 
similar  to  that  of  Tsubakimoto.  In 
addition,  the  company's  production 
facilities  are  substantially  similar  to 
Tsubakimoto  as  are  supplier 
relationships  and  the  company's 
customer  base.  Thus,  we  preliminarily 
determine  that  Tsubaki-Nakashima 
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should  receive  the  same  antidiunping 
duty  treatment  with  respect  to  ball 
bearings  as  the  former  Tsubakimoto,  i.e., 
a  7.77  percent  antidimiping  duty  cash- 
deposit  rate. 

Public  Comment 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  no  later  than  28  days  after 
the  date  of  publication  of  this  notice,  or 
the  first  workday  thereafter.  Case  briefs 
and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  14  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  the  issues  raised 
in  those  comments,  may  be  filed  not 
later  than  21  days  after  the  date  of 
publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  351.303. 
Persons  interested  in  attending  the 
hearing,  if  one  is  requested,  should 
contact  the  Department  for  the  date  and 
time  of  the  hearing.  The  Department 
will  publish  the  final  results  of  this 
changed-circumstances  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  comments. 

We  are  issiiing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(b)(1)  and  777(i)(l)  of 
the  Act  and  sections  351.216  and 
351.222  of  the  Department's  regulations. 

Dated:  August  3, 1999. 
Robert  S.  LaRusaa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-20558  Filed  B-9-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-428-60S] 

Final  Results  of  Antidumping  Duty 
AdmlnistraUva  Rsvio«ir:  Brass  Sheet 
end  Strip  From  Gsrmsny 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

EFFECTIVE  DATE:  August  10. 1999. 
summary:  On  April  6, 1999,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidiunping  duty  order 
on  brass  sheet  and  strip  from  Germany. 
This  review  covers  shipments  of  subject 


merchandise  to  the  United  States  by  one 
manufactiuer/exporter,  Wieland-Werke 
AG,  diuing  the  period  March  1, 1997 
through  February  28. 1998.  Due  to  the 
respondent's  wiUidrawal  from 
participation  in  this  review,  we  have 
based  its  margin  on  adverse  facts 
available,  applying  the  highest  margin 
for  any  company  during  any  segment  of 
this  proceeding. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  or  Kris  Campbell,  AD/CVD 
Enforcement,  Group  II,  CDffice  5,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-4162  or  482-3813, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  provided  in  19  CFR  Part  351 
(1998). 

Background 

On  April  6, 1999,  the  Department 
published  the  preliminary  results  of  its 
administrative  review  of  the 
antidimiping  duty  order  on  brass  sheet 
and  strip  from  Germany.  See 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Brass 
Sheet  and  Strip  from  Germany,  64  FR 
16697  (April  6, 1999)  (preliminary 
results).  As  stated  in  the  preliminary 
results,  Weiland-Werke  AG  (Weiland) 
withdrew  from  participation  in  this 
review  on  May  11, 1998,  and 
accordingly  received  a  preliminary  rate 
based  on  adverse  facts  available  (i.e.,  the 
highest  rate  for  any  company  during  any 
segment  of  the  proceeding).  On  May  6. 
1999,  we  received  a  case  brief  from 
domestic  interested  parties,'  requesting 
that  the  Department  continue  to  assign 
Weiland  the  adverse  rate  selected  in  the 
preliminary  results  (16.18  percent). 
Additionally,  since  Wieland  failed  to 
cooperate  by  not  placing  any 
information  on  the  record,  the 


>  The  case  brief  was  filed  by  petitioners  Hussey 
Copper,  Ltd.;  Outokumpu  American  Brass:  Revere 
Copper  Products,  Inc.:  International  Association  of 
Machinists  and  Aerospace  Workers;  and  United 
Steelworkers  of  America  (AFL-CIO/CLC).  Also 
named  as  interested  parties  were  Olin 
Corporation — Brass  Group  and  United  Auto 
Workers  (Local  2367). 


petitioners  argued  that  the  Department 
should  draw  the  adverse  inference  that 
duty  absorption  occurred  on  all  of 
Wieland's  sales  of  the  subject 
merchandise  during  the  period  of 
review.  We  received  no  comments  on 
the  preliminary  results  from  Wieland. 

Scope  of  the  Review 

This  review  covers  shipments  of  brass 
sheet  and  strip,  other  than  leaded  and 
tinned,  from  Germany.  The  chemical 
composition  of  the  covered  products  is 
ourently  defined  in  the  Copper 
Development  Association  (C.D.A.)  200 
Series  or  the  Unified  Numbering  System 
(U.N.S.)  C2000;  this  review  does  not 
cover  products  the  chemical 
compositions  of  which  are  defined  by 
other  C.D.A-  or  U.N.S.  series.  In 
physical  dimensions,  the  products 
covered  by  this  review  have  a  solid 
rectangular  cross  section  over  0.006 
inches  (0.15  millimeters)  through  0.188 
inches  (4.8  millimeters)  in  finished 
thickness  or  gauge,  regardless  of  width. 
Coiled,  wound-on-reels  (traverse 
woiuid),  and  cut-to-length  products  are 
included.  The  merchandise  is  currently 
classified  under  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
item  numbers  7409.21.00  and 
7409.29.00.  Although  the  HTSUS  item 
niunbers  are  provided  for  convenience 
and  customs  purposes,  the  Elepartment's 
written  description  of  the  scope  of  this 
order  remains  dispositive. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  requested,  significantly  impedes  a 
proceeding  under  the  antidiunping 
statute,  or  provides  information  that 
cannot  be  verified,  the  Department  shall 
use  facts  available  in  reaching  the 
applicable  determination. 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  a  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  requests  for 
information.  See  the  Statement  of 
Administrative  Action  to  the  URAA  at 
870  (SAA). 

On  May  11, 1998,  Wieland  informed 
the  Department  that  it  was  withdrawing 
frt)m  participation  in  the  review.  By 
withdrawing  its  participation,  Wieland 
impeded  the  instant  review.  Therefore, 
in  accordance  with  section  776(a)(2)  of 
the  Act  and  consistent  with  our 
preliminary  results,  we  determine  that 
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th^  use  of  total  facts  available  is 
appropriate  for  the  final  results. 

/  s  noted  above,  in  selecting  facts 
otlisrwise  available,  pursuant  to  section 
77)a(b)  of  the  Act,  the  Department  may 
usp  an  adverse  inference  if  the 
D^Oartment  finds  that  an  interested 
paity,  such  as  Wieland  in  this  case, 
failed  to  cooperate  by  not  acting  to  the 
bert  of  its  ability  to  comply  with 
rea^ests  for  information.  Consistent 
wmi  Department  practice  in  cases 
wn^re  a  respondent  fails  to  cooperate  to 
thelbest  of  its  ability,  and  in  keeping 

3  section  776(b)(3)  of  the  Act,  as 
rse  facts  available  we  have  applied 
rgin  based  on  the  highest  margin 
fit^in  any  prior  segment  of  the 

ceecUng.  See,  e.g.,  Viscose  Rayon 
ole  Fiber  From  Finland.  63  FR 
f20,  32822  (June  16, 1998)  (fiinal 
listrative  review).  In  this  case,  the 
hi^est  margin  fi-om  any  prior  segment 
ofttie  proceeding  is  16.18  percent  ad 
vc^rem,  calculated  for  a  respondent  in 
th0iless-than-fair-value  (LTFV) 
inViestigation. 
"^ection  776(c)  of  the  Act  requires  the 
partment  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
aslfacts  available.  Secondary 
inrormation  is  described  in  the  SAA  (at 
8m)  as  "[ilnfonnation  derived  from  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
landise,  or  any  previous  review 
ier  section  751  concerning  the 
iject  merchandise." 

le  SAA  further  provides  that 
irroborate"  means  simply  that  the 
D4i>artment  will  satisfy  itself  that  the 
sejx>ndary  information  to  be  used  has 
bative  value.  Thus,  to  corroborate 
ndary  information,  to  the  extent 
ticable,  the  Department  will 
exjamine  the  reliability  and  relevance  of 
information  used.  However,  unlike 
r  types  of  information,  such  as 
lUt  costs  or  selling  expenses,  there  are 
no  independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
m  i  rgins  is  an  administrative 
d(  t  Brmination.  Thus,  in  an 
ad]  oinistrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  diunping  margin  from  a 
pijipr  segment  of  die  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
thiB  margin  from  that  time  period  (i.e., 
th  a  Department  can  normally  be 
sa  usfied  that  the  information  has 
probative  value  and  that  it  has  complied 
w|th  the  corroboration  requirements  of 
section  776(c)  of  the  Act).  See,  e.g., 
EMmental  Sulphur  from  Canada.  62  FR 
9/1  (January  7, 1997)  (preliminary 
results  of  administrative  review)  and 
A 1  tifnction  Bearings  (Other  Than 


Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al.  62  FR  2081. 
2088  (January  15, 1997)  (final  results  of 
administrative  review).  With  respect  to 
the  relevance  aspect  of  corroboration, 
however,  the  Department  will  consider 
information  reasonably  at  its  disposal  as 
to  whether  there  are  cimunstances  that 
would  render  a  margin  inappropriate. 
Where  circumstances  indicate  that  the 
selected  margin  is  not  appropriate  as 
adverse  facts  available,  the  Department 
will  disregard  the  margin  and  determine 
an  appropriate  margin.  See,  e.g..  Fresh 
Cut  Flowers  from  Mexico;  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  61  FR  6812,  6814  (February  22, 
1996)  (where  the  Department 
disregarded  the  highest  margin  for  use 
as  adverse  facts  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense, 
resulting  in  an  unusually  high  margin). 
In  this  review,  we  are  not  aware  of  any 
circumstances  that  would  render  the  use 
of  the  margin  selected  for  Wieland  as 
inappropriate. 

Duty  Absorption 

On  May  21. 1998,  the  petitioners 
requested  that  the  Department 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  this  administrative 
review,  in  the  event  that  the  subject 
merchandise  was'sold  during  this 
period  of  review  in  the  United  States 
through  an  importer  affiliated  with 
Weiland. 

Section  751(a)(4)  of  the  Act  provides 
that,  if  requested,  the  Department  will 
determine  whether  antidumping  duties 
have  been  absorbed  by  a  foreign 
producer  or  exporter  subject  to  the  order 
if  the  subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  Section  751(a)(4)  of  the  Act 
audiorizes  this  inquiry  during  an 
administrative  review  initiated  two 
years  or  foiu'  years  after  publication  of 
an  order.  For  transition  orders  as 
defined  in  section  751(c)(6)(C)  of  the 
Act  [i.e.,  antidiunping  orders  in  effect  as 
of  January  1, 1995),  section  351.213(j)(2) 
of  the  Department's  regulations  provides 
that  the  Department  will  make  such  a 
determination  for  any  administrative 
review  initiated  in  1996  or  1998. 

The  order  in  this  case  is  a  transition 
order,  which  went  into  effect  in  1987. 
See  Notice  of  Antidumping  Duty  Order 
Brass  Sheet  and  Strip  from  the  Federal 
Republic  of  Germany,  52  FR  6997 
(March  6, 1987).  Because  this  review 
was  initiated  in  1998,^  and  the 


petitioners  made  a  timely  request  for  a 
duty  absorption  determination  (i.e., 
Mithin  30  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  this  review), 
we  find  that  the  regulatory  requirements 
for  a  duty  absorption  determination 
have  been  met.  See  19  CFR  351.213(j), 
In  their  May  6. 1999,  case  brief,  the 
petitioners  argued  that  since  Wieland 
failed  to  cooperate  by  not  placing  any 
information  on  the  record,  the 
Department  shoidd  draw  the  adverse 
inference  that  diity  absorption  occurred 
on  all  of  Wieland's  sales  of  the  subject 
merchandise  diuing  the  period  of 
review.  As  explained  above,  we  have 
determined  that  a  margin  exists  for 
Wieland  based  on  adverse  facts 
available.  Lacking  other  information,  we 
find  that  duty  absorption  exists  on  all  of 
its  U.S.  sales  of  the  subject  merchandise 
made  by  Wieland.  See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  Germany.  Italy,  Japan. 
Romania,  Sweden,  and  the  United 
Kingdom:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  64  FR 
35590,  35601  (July  1,  1999);  Extruded 
Rubber  Thread  From  Malaysia;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  12752, 
12756  (March  16, 1998). 

Final  Resuhis  of  Review 

We  have  determined  that  the 
following  margin  exists  for  Wieland  for 
the  period  March  1, 1997  through 
February  28. 1998: 


Manufacturer/exporter 

Percentage 
margin 

Wieland-Werke  AG 

16.18 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results,  as 
provided  for  by  section  751(a)(1)  of  the 
Act:  (1)  the  cash  deposit  rate  for 
Wieland  will  be  the  rate  stated  above; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 


2  See  Notice  of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative  Reviews  and 


Request  for  Revocation  in  Part,  63  FR  2037B  (April 
24.  1998). 
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LTFV  investigation,  but  the 
manufiurtuier  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  7.30  percent,  the 
"all  others"  rate  established  in  the  LTFV 
investigation. 

This  notice  also  serves  as  a  final 
reminds  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  the  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidiunping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.304.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  August  4, 1999. 

Robert  S.  URium, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-20557  Filed  8-9-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-583-«26] 

Collated  Roofing  Naile  From  Taiwan: 
PreNminary  Reaulta  of  Antidumping 
Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

summary:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
collated  roofing  nails  from  Taiwan  in 
response  to  a  request  by  Dinsen 


Fastening  System,  Inc.,  a  producer/ 
exporter  of  subject  merchandise.  This 
review  covers  the  period  November  20, 
1997,  through  October  31, 1998. 

We  have  preliminarily  determined 
that  sales  have  not  been  made  below 
normal  value.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  Customs  Service  not  to 
assess  antidumping  duties  on  entries 
subject  to  this  review. 
EFFECTIVE  DATE:  August  10, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  J.  Jenkins  or  Katherine  Johnson, 
Office  2,  AD/CVD  Enforcement  Group  I, 
Import  Administration,  Room  3099, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington  DC  20230;  telephone  (202) 
482-1756,  or  482-4929,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (1998). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  19. 1997,  the 
Department  published  in  the  Federal     - 
Register  the  antidumping  duty  order  on 
collated  roofing  nails  fix)m  Taiwan  (62 
FR  61729). 

On  November  12, 1998,  we  published 
in  the  Federal  Register  (63  FR  63287)  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  collated 
roofing  nails  from  Taiwan  covering  the 
period  November  20, 1997.  through 
October  31, 1998. 

In  accordance  with  19  CFR 
351.213(b)(1),  Dinsen  Fastening  System, 
Inc.  ("Dinsen")  requested  that  we 
conduct  an  administrative  review  of  its 
sales.  We  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  December  23, 
1998  (63  FR  71091). 

On  January  14, 1999,  the  Department 
issued  an  antidumping  duty 
questionnaire  to  Dinsen.  We  also  issued 
a  supplemental  questionnaire  on  April 
12, 1999.  On  March  8,  March  15,  and 
May  3, 1999,  we  received  from  Dinsen 
responses  to  the  original  antidumping 


questionnaire  and  the  supplemental 
questionnaire.  We  conducted 
verification  of  Dinsi^n's  antidiunping 
duty  questionnaire  responses  itom  Jime 
1,  through  June  4,  1999,  and  issued  our 
report  on  July  6, 1999,  (see 
Memorandum  to  the  File:  Sales  and  Cost 
of  Production  Verification)  (Verification 
Report). 

On  June  2, 1999,  Dinsen  provided  the 
Department  with  changes  to  its  response 
as  a  result  of  errors  foimd  during  the 
preparation  for  verification.  At  tiie 
-Department's  request,  on  Jime  30, 1999, 
the  respondent  provided  revised  sales 
and  cost  databases  reflecting  the 
correction  of  certain  errors  foimd  by 
Dinsen  in  preparing  for  verification  and 
also  to  accoimt  for  certain  errors  found 
at  verification. 

We  made  the  following  additional 
adjustments  to  Dinsen's  June  30, 1999, 
reported  databases  based  on  verification 
findings: 

1.  We  deleted  threading  cost  for  all 
control  numbers  except  one,  based  on 
the  verification  results.  We  also 
corrected  an  error  in  the  per-unit 
threading  cost  for  the  one  control 
number  based  on  the  verification 
results. 

2.  We  adjusted  the  plastic  sheet  cost 
to  account  for  a  correction  in  the  cost  of 
packing. 

3.  We  corrected  the  product  code  and 
control  number  for  a  specific 
transaction. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
collated  roofing  nails  made  of  steel, 
having  a  length  of  ^  y,  e  inch  to  1  "A  6 
inches  (or  20.64  to  46.04  millimeters),  a 
head  diameter  of  0.330  inch  to  0.415 
inch  (or  8.38  to  10.54  millimeters),  and 
a  shank  diameter  of  0.100  inch  to  0.125 
inch  (or  2.54  to  3.18  millimeters), 
whether  or  not  galvanized,  that  are 
collated  with  two  wires. 

Collated  roofing  nails  within  the 
scope  of  this  investigation  are 
classifiable  under  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheadings  7317.00.55.06. 
Altiiough  Uie  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  sold  by  Dinsen  and 
exported  to  the  United  States  were  made 
at  less  than  normal  value  ("NV"),  we 
compared  export  price  ("EP")  to  the  NV, 
as  described  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  EPs  of  individual 
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transactions  to  the  weighted- 
a.^  Brage  NVs  of  the  foreign  like  product. 

Consistent  with  our  July  29,  1999, 
p  r^liminary  determination  that  stainless 
si  ^1  collated  roofing  nails  are  not 
within  the  scope  of  the  antidumping 
djuty  order  on  collated  roofing  nails 
i(^m  Taiwan  [see  Memorandmn  for 
ichard  Moreland  from  Louis  Apple 
;arding  "Preliminary  Scope  Ruling- 
itidumping  Duty  Order  on  Collated 
fing  Nails  from  Taiwan  Requested 
the  Stanley  Bostitch  Fastener 

ion  of  Stanley  Works,  Inc."  dated 
y  29, 1999),  we  have  excluded  all 

sales  of  such  merchandise  from  our 
iliminary  margin  analysis  in  this 
(idew. 

Price 

r'e  based  United  States  price  on  EP, 
defined  in  section  772(a)  of  the  Act, 
fa  ^use  the  merchandise  was  sold 
d  i^rectly  by  Dinsen  to  unaffiliated  U.S. 
p  ilrchasers  prior  to  importation  or  sold 
toj  unaffiliated  purchasers  in  Taiwan  for 
ortation  to  the  United  States,  and 
[nstructed  export  price  was  not 
lerwise  indicated  by  the  &ct8  of 
rd. 

e  calculated  EP  based  on  packed, 
B  Taiwan  port  or  C&I  (cost  and 
urance)  U.S.  port  prices  to  customers 
ihj  the  United  States,  or  FOB  at  Taiwan 
[  (^rt  for  trading  companies  in  Taiwan 
t  ]jat  purchase  the  subject  merchandise 
Itm  Dinsen  and  export  the  subject 
i^i^rchandise  to  its  U.S.  customers.  We 
ide  deductions,  where  appUcable,  for 
d  freight  expenses,  brokerage  and 
idling  expenses  (inclusive  of  marine 
urance  charges)  and  harbor 
lenance  fees,  in  accordance  with 
s^on  772(c)  of  the  Act. 

lume  Market  or  Third  Country 
^iabiUty 

jin  order  to  determine  whether  there 
\  /^  a  sufficient  volume  of  sales  in  the 
home  market  or  third  country  to  serve 
a  s  a  viable  basis  for  calculating  NV  (i.e., 
1 1  e  aggregate  volume  of  home  market  or 
t  lird  country  sales  of  the  foreign  like 
J  ioduct  are  equal  to  or  greater  than  five 
{i^rcent  of  the  aggregate  volume  of  U.S. 
SE  les),  we  compared  the  respondent's 


volume  of  home  market  and  third 
country  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
sections  773(a)(1)(B)  and  (C)  of  the  Act. 
Because  the  respondent's  aggregate 
volume  of  home  market  and  third 
country  sales  of  the  foreign  like  product 
was  less  than  five  percent  of  its 
aggregate  voliune  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  its  home  and  third  coimtry  markets 
were  not  viable.  Therefore,  we  used 
constructed  value  ("CV")  as  the  basis  for 
calculating  NV,  in  accordance  with 
section  773(a)(4)  of  the  Act. 

Normal  Value 

After  testing  home  market  viability, 
we  calculated  NV  as  noted  in  the  "Price- 
to-CV  Comparisons"  section  of  this 
notice. 

Calculation  of  CV 

We  calculated  CV  for  the  respondent 
in  accordance  with  section  773(e)(1)  of 
the  Act,  which  indicates  that  CV  shall 
be  based  on  the  siun  of  the  respondent's 
cost  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
selling,  general,  and  administrative 
expenses  (SG&A),  profit,  and  U.S. 
packing  costs. 

Because  there  are  no  viable 
comparison  markets  for  the  respondent 
and,  hence,  no  actual  company-specific 
profit  and  selling  expense  data  available 
for  the  respondent,  we  calculated  these 
items  in  accordance  with  section 
773(e)(2KB)(iii)  of  the  Act  and  the 
Statement  of  Administrative  Action 
("SAA")  accompanying  the  URAA,  H.R. 
Doc.  No.  316, 103d  Cong,  2d  Sess 
(1994),  at  841.  Dinsen  reported  general 
and  administrative  expenses  in  its 
questionnaire  response. 

Specifically,  the  SAA  provides  that 
where,  due  to  the  absence  of  data,  the 
Department  cannot  determine  amoimts 
for  profit  under  alternatives  (i)  or  (ii)  of 
section  773(e)(2)(B)  of  the  Act  or  a 
"profit  cap"  under  alternative  (iii)  of 
section  773(e)(2)(B)  of  the  Act,  the 
Department  may  apply  alternative  (iii) 
on  the  basis  of  the  facts  available.  In  this 
case,  we  are  imable  to  determine  an 


amount  for  profit  imder  alternatives  (i) 
or  (ii),  or  a  "profit  cap"  under 
alternative  (iii)  because  the  respondent 
does  not  have  a  viable  home  market.  See 
19  CFR  351.405(b)(2)  (clarifying  that 
under  section  773(e)(2)(B)  of  the  Act. 
"foreign  country"  means  the  country  in 
which  the  merchandise  is  produced)  (62 
FR  27296,  27412-13  (May  19, 1997)). 
The  statute  directs  us  to  use  an  amount 
which  reflects  profit  in  connection  with 
sales  for  consumption  in  the  foreign 
country  of  &e  same  general  category  of 
products  as  the  subject  m«tdiandise. 
See  section  773(e)(2)  of  the  Act.  Because 
Dinsen  did  not  have  a  viable  home 
market,  the  profit  and  selling  expmises 
shown  on  its  finandal  statement  do  not 
reflect  profit  and  selling  expenses 
realized  in  the  home  market.  Therefore, 
we  did  not  rely  on  the  profit  or  selling 
expense  data  in  the  respondent's 
financial  statements  in  calculating  CV. 
Instead,  we  appUed  alternative  (iii)  and 
determined  profit  and  selling  expense 
on  the  basis  of  the  facts  available 
consistent  with  the  SAA  (see  Notice  o/ 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Preserved 
^fushrooms  fmm  Indonesia,  63  FR 
72268,  72273,  (December  31, 1998)).  As 
facts  available,  we  calculated  Dinsen's 
profit  and  selling  expenses  for  CV  based 
on  the  weighted-average  selling 
expenses  and  profit  contained  in  the 
1998  financial  statement  of  Chun  Yu 
Works  &  Company,  Ltd.  ("Chun  Yu").  a 
Taiwan  producer  of  fasteners,  lug  nuts 
and  steel  bars.  See  Calculation 
Memorandmn  dated  August  2,  1999. 

Price-to-CV  Comparisons. 

For  price-to-CV  comparisons,  we  did 
not  make  a  circumstance-of-sale 
adjustment,  piusuant  to  section 
773(a)(6]{C)(iii)  of  the  Act,  because  the 
Department  was  unable  to  distinguish 
between  home  market  direct  and 
indirect  selling  expenses  based  on  the 
1998  financial  statement  of  Chun  Yu. 

Preliminary  Results  of  the  Review 

As  a  result  of  oiu-  comparison  of  EP 
and  NV,  we  preliminarily  determine 
that  the  following  weighted-average 
dumping  margin  exists: 


Manufacturer/exporter 


Period 


Margin  (percent) 


( >  nsen  Fastening  System,  tnc 


11/20/97-10/31/98  i  0.02  (de  minimis). 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  die  date 
c  I  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
luithin  30  days  of  publication.  Any 
1 II  »aring,  if  requested,  will  be  held  44 


days  after  the  date  of  publication  or  the 
first  business  day  thereafter. 

Issues  raised  in  the  hearing  vdll  be 
limited  to  tho^  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 


rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
37  days,  respectively,  ftt)m  the  date  of 
publication  of  these  preliminary  results. 
See  19  CFR  351.309(c)(l)(ii)  and  (d)(1). 
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Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Parties 
are  also  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  subsequently 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  the  hearing, 
if  held,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099. 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.31G(c). 

AaMsamoit  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  this  review  and  for  future 
deposits  of  estimated  duties.  We  will 
instruct  the  Customs  Service  to  assess 
antidvunping  duties  on  all  appropriate 
entries  covered  by  this  review  if  any 
assessment  rate  calculated  in  the  final 
results  of  this  review  is  above  de 
minimis  {i.e.  at  or  above  0.5  percent) 
[see,  19  CFR  351.106(c)(2)).  For 
assessment  piuposes,  if  applicable,  we 
intend  to  calculate  an  importer-specific 
assessment  rate  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  and  dividing  this  amount  by  the 
total  quantity  sold. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  firom  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  Dinsen  will  be  that 
established  in  the  final  results  of  this 
review,  except  if  the  rate  is  less  than  0.5 
percent,  and  therefore,  de  minimis 
within  the  meaning  of  19  CFR 


351.106(c)(1),  in  which  case  the  cash 
deposit  rate  will  be  zero;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less-than> 
fair-value  (LTFV)  investigation,  the  cash 
deposit  rate  will  continue  to  be  the  rate 
published  in  the  final  determination;  or 
(3)  if  the  manufacturer  or  exporter  is  not 
a  firm  covered  in  this  review  or  the 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  2.98 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  1 9  CFR  351 .402(f) 
to  file  a  certificate  regarding  the 
reimbiusement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties.  See  19  CFR 
351.402(f)(3). 

This  administrative  review  and  notice 
are  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  August  2, 1999. 

Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-20559  Filed  8-9-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Admlnlatratlon 

[A-588-823] 

Profeaaional  Electric  Cutting  Toola 
From  Japan:  Preliminary  Reeulta  of 
Antidumping  Duty  Adminietrative 
Review  and  Inlant  To  Revolce  Order  in 
Part 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidiunping  duty  administrative  review 
and  intent  to  revoke  order  in  part. 

SUMMARY:  In  response  to  a  request  by  the 
respondents,  Makita  Corporation  and 


Makita  U.S.A.,  Inc.,  the  U.S.  Department 
of  Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  professional 
electric  cutting  tools  fit)m  Japan.  The 
period  of  review  is  July  1, 1997,  through 
June  30, 1998. 

We  have  preliminarily  found  that  no 
sales  of  subject  merchandise  have  been 
made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  Customs  Service  not 
to  assess  antidumping  duties  on  the 
subject  merchandise  exported  by  Makita 
Corporation.  Furthermore,  if  these 
preliminary  results  are  adopted  in  our 
final  results  of  this  administrative 
review,  we  intend  to  revoke  the 
antidumping  duty  order  with  respect  to 
Makita  Corporation,  based  uii  lliree 
consecutive  review  periods  of  sales  at 
not  less  than  normal  value  [see  19  CFR 
351.222(b){i)).  See  Intent  to  Revoke 
section  of  this  notice. 
EFFECTIVE  DATE:  August  10. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith,  at  (202)  482-1766,  Barbara 
Wojcik-Betancourt  at  (202)  482-0629,  or 
Brian  Ledgerwood,  at  (202)  482-3836, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  Washingtoui  DC 
20230. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  by  the  Uruguay 
Round  Agreements  Act  ("URAA").  In 
addition,  unless  otherwise  indicated,  all 
references  are  made  to  the  U.S. 
Department  of  Commerce's  ("the 
Department's")  final  regulations  at  19 
CFR  Part  351  (1998). 

Case  History 

On  July  12, 1993,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  professional 
electric  cutting  tools  from  Japan.  See  58 
FR  37461.  On  July  1. 1998.  the 
Department  published  a  notice 
providing  an  opportunity  to  request  an 
administrative  review  of  this  orider  for 
the  period  July  1, 1997,  through  June  30. 
1998  (63  FR  35909).  On  July  24. 1998, 
we  received  a  timely  request  for  an 
administrative  review  from  Makita 
Corporation  ("Makita  Japan")  and 
Makita  U.S.A.  Inc.  ("Makita  USA"), 
Makita  Japan's  affiliated  selling  agent  in 
the  United  States.  In  addition.  M^ta 
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Ja]  I  in  and  Makita  USA  (hereafter 
"hjl  ikita"  when  referenced  collectively) 
re<|mested  that  the  Department  revoke 
thejantidumping  duty  order  with 
respect  to  Makita.  On  August  27, 1998. 
we  published  the  notice  of  initiation  of 
thj^  review  (63  FR  45796). 

Qn  August  31, 1998,  we  issued  an 
anjtidumping  questionnaire  to  Makita. 
Because  the  Department  disregarded 
salis  below  the  cost  of  production 
("OOP")  in  the  last  completed  review 
($4*  Notice  of  Final  Results  of  Fourth 
Ajktidumping  Duty  Review:  Professional 
El^tric  Cutting  Tools  from  Japan,  63  FR 
54141  (October  9. 1998)).  the 
D^^artment  had  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 
ioitiga  like  product  under  consideration 
foi^ithe  determination  of  normal  value 
("NV")  in  this  review  may  have  been 
m|ide  at  prices  below  the  COP  as 
pimided  by  section  773(b)(2)(A)(ii)  of 
th«  Act.  Therefore,  pursuant  to  section 
7/^(b)(l)  of  the  Act,  we  initiated  an 

Bstigation  to  determine  whether 

dita  Japan  made  home  market  sales 
ig  the  POR  at  prices  below  its  COP, 

:  required  Makita  Japan  to  respond  to 

J  COP  section  of  the  questionnaire 
is^ed  in  August  1988. 

{The  Department  received  the 
questionnaire  responses  in  October 
l!ra8.  We  issued  supplemental 
questionnaires  in  January  1999.  We 
received  responses  to  these 
qt  istionnaires  in  February  1999. 
B(  cause  Makita  requested  revocation  of 
th^  order,  the  Department  verified  the 

ipany'«  response  pursuant  to  section 

Ui)(2)oftheAct. 
,  December  1998,  the  Department 

lested  submissions  of  foctual 

prmation  regarding  revocation  of  the 
ai^tjidumping  order  in  part.  Such 
st^missions  were  received  from  the 

^tioner  and  Makita  in  February  and 
1, 1999,  and  were  also  verified  by 

i  Department. 

March  5, 1999,  the  Department 
i^Iished  a  notice  postponing  the 

jliminary  results  of  this  review  until 
:  2. 1999  (64  FR  10621). 

tpe  of  Review 

iports  covered  by  this  review  are 
iments  of  professional  electric 

;  tools  ("PECTs")  from  Japan. 
Ts  may  be  assembled  or 

ambled,  and  corded  or  cordless. 
ye  term  "electric"  encompasses 
ele^omechanical  devices,  including 
tojads  with  electronic  variable  speed 
fewures.  The  term  "assembled" 
inidludes  unfinished  or  incomplete 
amcles.  which  have  the  essential 
cl^fracteristics  of  the  finished  or 
ct^itiplete  tool.  The  term  "unassembled" 
m  eians  components  which,  when  taken 


as  a  whole,  can  be  converted  into  the 
finished  or  unfinished  or  incomplete        f 
tool  through  simple  assembly  operations 
(e.g.,  kits). 

PECTs  have  blades  or  other  cutting 
devices  used  for  cutting  wood,  metal, 
and  other  materials.  PECTs  include 
chop  saws,  circular  saws,  jig  saws, 
reciprocating  saws,  miter  saws,  portable 
bank  saws,  cut-off  machines,  shears, 
nibblers,  planers,  routers,  joiners, 
jointers,  metal  cutting  saws,  and  similar 
cutting  tools. 

The  products  subject  to  this  order 
include  all  hand-held  PECTs  and  certain 
bench-top,  hand-operated  PECTs.  Hand- 
operated  tools  are  designed  so  that  only 
the  functional  or  moving  part  is  held 
and  moved  by  hand  while  in  use.  the 
whole  being  designed  to  rest  on  a  table 
top,  bench,  or  other  surface.  Bench-top 
tools  are  small  stationary  tools  that  can 
be  mounted  or  placed  on  a  table  or 
bench.  These  are  generally 
distinguishable  from  other  stationary 
tools  by  size  and  ease  of  movement. 

The  scope  of  the  PECTs  order 
includes  only  the  following  bench-top, 
hand-operated  tools:  cut-off  saws;  PVC 
saws;  chop  saws;  cut-off  machines, 
currently  classifiable  imder  subheading 
8461  of  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS);  all  types 
of  miter  saws,  including  slide 
compoimd  miter  saws  and  compound 
miter  saws,  currently  classifiable  under 
subheading  8465  of  the  HTSUS;  and 
portable  band  saws  with  detachable 
bases,  also  currently  classifiable  under 
subheading  8465  of  the  HTSUS. 

This  order  does  not  include: 
professional  sanding/grinding  tools; 
professional  electric  drilling/fastening 
tools;  lawn  and  garden  tools;  heat  guns; 
paint  and  wallpaper  strippers;  and 
chain  saws,  currently  classifiable  under 
subheading  8508  of  the  HTSUS. 

Parts  or  components  of  PECTs  when 
they  are  imported  as  kits,  or  as 
accessories  imported  together  with 
covered  tools,  are  included  within  the 
scope  of  this  order. 

"Corded"  and  "cordless"  PECTs  are 
included  within  the  scope  of  this  order. 
"Corded"  PECTs.  which  are  driven  by 
electric  ciurent  passed  through  a  power 
cord,  are*  for  purposes  of  this  order, 
defined  as  power  tools  which  have  at 
least  five  of  the  following  seven 
characteristics: 

1.  The  predominate  use  oi  ball, 
needle,  or  roller  bearings  [i.e.,  a  majority 
or  greater  number  of  the  bearings  in  the 
tool  arebaU,  needle,  or  roller  bearings); 

2.iielical,  spiral  bevel,  or  vtana 
gearing: 

3.  Rubber  (or  some  equivalent 
material  which  meets  UL's 
specifications  S  or  SJ)  jacketed  power 


supply  cord  with  a  length  of  8  feet  or 
more; 

4.  Power  supply  cord  with  a  separate 
cord  protector; 

5.  Externally  accessible  motor 
brushes; 

6.  The  predominate  use  of  heat  treated 
transmission  parts  (i.e.,  a  majority  or 
greater  number  of  the  transmission  parts 
in  the  tool  are  heat  treated);  and 

7.  The  presence  of  more  than  one  coil 
per  slot  armature. 

U  only  six  of  the  above  seven 
characteristics  are  applicable  to  a 
particular  "corded"  tool,  then  that  tool 
must  have  at  least  four  of  the  six 
characteristics  to  be  considered  a 
"corded"  PECT. 

"Cordless"  PECTs,  for  the  purposes  of 
this  order,  consist  of  those  cordless 
eleclric  power  tools  having  a  voltage 
greater  than  7.2  volts  and  a  battery 
recharge  time  of  one  hour  or  less. 

PECTs  are  currently  classifiable  imder 
the  following  subheadings  of  the 
HTSUS:  8508.20.00.20,  8508.20.00.70. 
8508.20.00.90.  8461.50.00.20, 
8465.91.00.35,  85.80.00.55, 
8508.80.00.65  and  8508.80.00.90. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  review  is 
dispositive. 

This  review  covers  one  company, 
Makita.  and  the  period  July  1, 1997 
through  June  30, 1998. 

Verification 

As  provided  in  section  782(i)(2)  of  the 
Act,  we  verified  information,  provided 
by  Makita.  We  used  standard 
verification  procediures,  including  on- 
site  inspection  of  the  manufactiirer's 
facilities  and  examination  of  relevant 
sales  and  financial  records.  Our 
verification  results  are  outlined  in  the 
verification  reports  placed  in  the  case 
file. 

Duty  Absorption 

On  September  24, 1998,  the  petitioner 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  during  the  POR. 
Section  751(a)(4)  of  the  Act  provides  for 
the  Department,  if  requested,  to 
determine  during  an  administrative 
review  initiated  two  or  four  years  after 
the  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  {xoducer  or  exporter,  if  the 
subject  merdiandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case,  Makita  Japan  sold 
to  die  United  States  through  an  imports 
that  is  affiliated  within  the  meaning  of 
section  771(33)  of  the  Act. 
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Section  351.213(j)(2)  of  the 
Department's  regulations  provides  that 
for  transition  orders  {i.e.,  orders  in  effect 
on  January  1. 1995).  the  Department  will 
conduct  duty  absorption  reviews,  if 
requested,  for  administrative  reviews 
initiated  in  1996  or  1998.  Because  the 
ordN  imderlying  this  review  was  issued 
prior  to  January  1, 1995,  and  this  review 
was  initiated  in  1998,  we  will  make  a 
duty  absorption  determination  in  this 
segment  of  the  proceeding.  As  we  have 
preliminarily  found  that  there  is  no 
dumping  margin  for  Makita  with  respect 
to  its  U.S.  sales,  we  have  also 
preliminarily  found  that  there  is  no  duty 
absorption.  See  Preliminary  Results  of 
Antidumping  Administrative  Review: 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  Germany, 
64  FR  16703  (April  6,  1999). 

Fair  Vahie  Comparisons 

We  compared  the  constructed  export 
price  ("CEP")  to  the  NV,  as  described  in 
the  Constructed  Export  Price  and 
Normal  Value  sections  of  this  notice. 
Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  CEPs  of 
individual  transactions  to 
contemporaneous  monthly  weighted- 
average  prices  of  sales  of  the  foreign  like 
product  (whra«  there  were  sales  that 
passed  the  COP  test,  as  discussed  in  the 
Cost  of  Production  Analysis  section 
below,  and  were  otherwise  in  the 
ordinary  course  of  trade). 

Product  Coiiq>arisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  Makita  Japan  covered  by 
the  description  in  the  Scope  of  the 
Review  section,  above,  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  compared  U.S.  sales  to 
sales  made  in  the  home  market,  where 
appropriate,  in  a  month  within  the 
contemporaneous  window  period, 
which  extends  from  three  months  prior 
to  the  U.S.  sale  until  two  months  after 
the  sale.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  made  in  the  ordinary  course  of 
trade  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  sales  of  the  most 
similar  foreign  like  product  made  in  the 
ordinary  coiu'se  of  trade.  In  making  the 
product  comparisons,  we  matched 
foreign  like  products  based  on  the 
physical  characteristics  reported  by  the 
respondents  in  the  following  order  of 
importance:  configuration,  capacity, 
number  of  battery  cells,  power,  speed, 
housing  type  and  size. 


Level  of  Trade/CEP  OflEwt 

In  accordance  with  section  773(a)(7) 
of  the  Act,  to  the  extent  practicable,  we 
determine  NV  based  on  sales  in  the 
comparison  market  at  the  same  level  of 
trade  ("LOT")  as  the  EP  or  CEP 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive 
selling,  general,  and  administrative 
("SG&A")  expenses  and  profit.  For  EP 
sales,  the  U.S.  LOT  is  also  the  level  of 
the  starting-price  sale,  which  is  usually 
from  the  exporter  to  the  importer.  For 
CEP  sales,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  sure  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  the  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
Offset  provision).  See  Notice  affinal 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19, 1997). 

In  order  to  determine  whether  Makita 
warrants  a  LOT  adjustment  or  CEP 
offset,  as  claimed,  we  compared  the  CEP 
sales  to  the  HM  sales  in  accordance  with 
the  principles  discussed  above.  For 
purposes  of  our  analysis,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  United  States  and 
Japanese  markets,  including  the  selling 
functions,  classes  of  customers,  and 
selling  expenses  for  the  company. 

In  this  review,  Makita  Japan  reported 
two  channels  of  distribution  in  the 
home  market:  (1)  Sales  made  at  the 
wholesale/distributor  price  level;  and 
(2)  sales  made  at  the  dealer/retail  price 
level.  Makita  Japan  based  the  chaimels 
of  distribution  on  the  entity  [i.e., 
wholesaler,  subwholesaler  or  retailers) 
in  the  distribution  chain  to  which 
Makita  Japan  had  billed  or  shipped  the 
merchandise.  We  preliminarily 
determine  that  these  sales  constitute 


two  LOTs  in  the  home  market.  As 
explained  below,  we  found  that  while 
Makita  Japan  performs  some  of  the  same 
selling  functions  for  both  distribution 
channels,  the  level  of  activities 
performed  varies. 

Makita  Japan  reported  only  CEP  sales 
in  the  U.S.  market.  For  the  U.S.  market, 
Makita  reported  three  channels  of 
distribution  from  Makita  USA  to 
imaffiliated  customers,  as  follows:  (1) 
Sales  made  at  the  wholesaler  price  level; 
(2)  sales  made  at  the  retailer  price  level, 
and  (3)  sales  made  directly  to  the  end 
user.  However,  the  LOT  of  the  CEP  sales 
was  based  on  sales  made  by  Makita 
Japan  to  its  wholly-owned  U.S. 
subsidiary,  Makita  USA.  Because  Makita 
Japan's  sales  to  the  United  States  were 
all  CEP  sales  made  by  an  affiliated 
company,  we  considered  only  the 
parent  company's  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit,  pursuant  to 
section  772(d)  of  the  Act,  and 
determined  that  they  were  the  same  for 
all  three  reported  chaimels  of 
distribution.  Therefore,  we 
preliminarily  determine  that  all  CEP 
sales  constitute  a  single  LOT  in  the 
United  States. 

To  determine  whether  sales  in  the 
comparison  market  were  at  a  different 
LOT  than  CEP  sales,  we  first  compared 
the  relevant  selling  functions  performed 
in  the  different  channels  of  distribution 
in  the  home  market.  We  then  examined 
the  relevant  selling  functions  performed 
at  the  CEP  level  and  compared  those 
selling  functions  to  the  selling  functions 
performed  in  each  home  market  LOT. 

Makita  Japan  reported  thirteen 
separate  selling  fimctions  which  it 
performed  with  respect  to  sales  in  the 
home  market  and  five  selling  functions 
performed  in  the  United  States  at  the 
CEP  level  (see  chart  in  Addendum  1  to 
Section  A  of  Makita's  October  26, 1998 
questionnaire  response).  The  home 
market  selling  functions  are:  (1) 
Inventory  maintenance,  (2)  market 
research,  (3)  after  sales  service  and 
warranties,  (4)  technical  advice,  (5) 
advertising,  (6)  R&D/product 
development,  (7)  fi^ight/delivery 
arrangement,  (8)  procurement  and 
sourcing,  (9)  competitive  pricing 
(offering  discounts,  rebates,  and  other 
price  incentives),  (10)  pricing 
negotiations  with  customers,  (11)  sales 
calls  and  demonstrations,  (12) 
interaction  with  end  users,  and  (13) 
processing  of  daily  order  updates. 

In  contrast,  Makita  Japan  only 
performs  the  following  selling  functions 
in  the  U.S.  market:  (1)  Inventory 
maintenance,  (2)  technical  advice,  (3) 
R&D/pfoduct  development,  (4) 
procurement  and  sourcing,  and  (5) 
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pic  cessing  daily  order  updates.  Thus, 
Ma  dta  Japan  performs  eight  selling 
functions  with  respect  to  its  home 
m  i|rket  chaimels  of  distribution  that  it 
d(  i^s  not  perform  in  the  U.S.  market. 
[S&e.  Makita  Japan  /  Makita  USA  Sales 
ai  ^  Cost  Verification  report  dated  July 
9, 1999,  at  pages  24-33;  hereafter  "Sales 
V(  ijification  Report.") 

m  comparing  the  two  home  market 
U  jTs  claimed  by  Makita  [i.e., 
w  i^olesaler,  subwholesaler  or  retailers), 
w  3|  noted  that,  although  Makita  Japan 

forms  some  of  the  same  selling 
ictions  in  both  LOTs,  the  level  of 
ivities  performed  varies.  For 
ek^ple,  Makita  Japan's  interaction 
wi^  retailers  is  higher  in  the  following 
sajlbs  functions  than  for  wholesalers  and 
si^bwholesalers:  inventory  maintenance, 
Ight/delivery  arrangements,  and  sales 
Is  and  demonstrations  (see  Sales 

rification  Report  at  pages  24-33). 

erefore,  we  preliminarily  determine 
it  sales  to  wholesalers/subwholesalers 
sales  to  retailers  constitute  separate 

Ts.  *  ^^ 

len  we  compare  the  CEP  LOT  to 
eitlier  the  home  market  wholesale  LOT 
ot  the  home  market  retail  LOT,  we  note 
tn^t  there  is  only  one  selling  function 
wnich  is  similar  in  both  function  and 
Mel  of  activity  performed:  R&D/ 
pi  Induct  development  (see  Sales 
Vsrification  Report  at  pages  31-33).  We 
n(  ijted  at  verification  that  of  the  five 
s(  lling  functions  performed  in  the 
U  cited  States,  four  of  those  functions 
in  \  olved  substantially  less  selling 
at  tivity  than  in  the  home  market.  For 
e^lmple,  evidence  reviewed  at 
v(  »^fication  indicates  that  inventory 
m  aintenance  is  an  important  function  in 
tie  home  market,  where  products  are 
frequently  piuchased  (by  both  retailers 
ai^d  wholesalers/subwholesalers) 

ly  from  inventory.  In  contrast,  we 

id  at  verification,  that  inventory 
itenance  activities  are  minimal  in 

I  U.S.  market,  since  production  is 
p:  "Imarily  requested  through  specific 
p  irchase  orders  (i.e.,  produced  to 
oi'Oer).  Similarly,  with  respect  to 
teohnical  advice,  procurement  and 
s(  )i  ucing,  and  processing  of  daily  order 
u  ]  dates,  we  found  that  Makita  Japan 
performs  more  significant  activities  in 
0.4  home  market  (for  sales  to  both 
wholesalers  and  retailers)  than  in  the 
Uib.  market  (see  Sales  Verification 

}ort  at  pages  24 — 33).  Based  on  our 

lysis  of  the  selling  functions,  which 
milude  differences  in  levels  of  activity 
p  stormed,  we  find  that  both  home 
a  $ik.eX  LOTs  are  at  a  more  advanced 
stage  of  distribution  than  that  of  the  CEP 
leyel.  Therefore,  we  agree  with  Makita 
Jt  jean's  assertion  that  there  is  no  home 
n )  irket  level  equivalent  to  the  CEP  LOT. 


Based  on  our  verification  findings  and 
the  data  on  this  record,  the  Department 
determines  for  the  preliminary  results 
that  (1)  signiBcant  differences  exist  in 
the  selling  functions  associated  with 
each  of  the  two  home  market  LOTs,  and 
the  CEP  LOT,  and  (2)  the  CEP  LOT  is 
at  a  less  advanced  stage  of  distribution 
than  either  home  market  LOT.  Because 
there  is  not  a  common  LOT  between  the 
two  home  market  and  the  CEP  LOTs,  we 
were  unable  to  quantify  a  LOT 
adjustment  in  accordance  with  section 
773(a)(7)(A)  of  the  Act.  Consequently, 
we  have  granted  Makita's  request  for  a 
CEP  offset  adjustment  in  accordance 
with  section  773  (a)(7)(B)  of  the  Act  (the 
CEP  offset  provision). 

Constructed  Export  Price 

We  calculated  CEP,  in  accordance 
with  section  772(b)  of  the  Act,  because 
the  sale  to  the  first  unaffiliated 
purchaser  took  place  after  importation 
to  the  United  States.  We  based  CEP  on 
packed  and  delivered  prices  to  all 
unaffiliated  purchasers  in  the  United 
States.  Where  appropriate,  we  added  to 
the  starting  price  revenues  earned  from 
drop-ship  fees.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
for  discounts  and  rebates.  We  also  made 
deductions,  where  appropriate,  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act.  These 
expenses  included  foreign  and  U.S. 
inland  freight,  ocean  freight,  foreign  and 
U.S.  brokerage,  and  handling  expenses. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  we  deducted  from  CEP  those 
direct  and  indirect  selling  expenses 
associated  with  Makita  Japan's 
economic  activities  occurring  in  the 
United  States.  These  expenses  included 
credit  expenses,  inventory  carrying 
costs,  and  other  indirect  selling 
expenses.  Finally,  in  accordance  with 
section  772(d)(3)  of  the  Act,  we 
deducted  &t>m  CEP  an  amoimt  for 
profit. 

Normal  Value 

1.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  voliune  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared 
Makita  Japan's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  die  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
Makita  Japan's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 


product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable,  and. 
in  accordance  with  section 
773{a)(l)(B)(i)  of  the  Act,  we  based  NV 
on  the  prices  at  which  the  foreign  like 
products  were  first  sold  for 
consumption  in  Japan. 

2.  Affiliated-Party  Transactions  and 
Arm's-Length  Test 

It  is  the  Department's  practice,  in 
situations  where  home  market  sales  are 
made  to  affiliated  parties,  to  determine 
whether  such  sales  to  affiliated  parties 
are  appropriate  to  use  as  the  basis  for 
calculating  NV  (i.e.,  whether  such  sales 
are  made  at  arm's-length  prices).  See 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  Pnrtinl 
termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders;  Antifriction  bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  et  ai,  60 
FR  10899, 10900  (February  28, 1995) 
and  19  CFR  351.403(c).  To  test  whether 
Makita  Japan's  sales  to  affiliated  parties 
were  made  at  arm's-length  prices,  we 
compared,  on  a  model-specific  basis, 
prices  of  sales  to  its  affiliated  and 
unaffiliated  customers  at  the  same  LOT 
net  of  all  movement  charges,  direct 
selling  expenses,  discounts,  and 
packing.  Where,  for  the  tested  models, 
prices  to  the  affiliated  party  were  on 
average  99.5  percent  or  more  of  the 
price  to  the  unaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  from 
Thailand,  62  FR  5308,  53817  (October 
16, 1997);  19  CFR  351.403(c);  and 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule,  62  FR  27296,  27355 
(May  19, 1997)  (preamble  to  the 
Department's  regulations).  In  this 
instance  all  sales  to  affiliated  parties 
passed  the  arm's-length  test. 

3.  Cost-of-Production  Analysis 

As  we  stated  above  in  the  Case 
History  section,  because  we  disregarded 
sales  below  the  COP  in  the  last 
completed  segment  of  the  proceeding 
(i.e.,  the  fourth  administrative  review), 
we  had  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  imder  consideration  for  the 
determination  of  NV  in  this  review  may 
have  been  made  at  prices  below  the 
COP,  as  provided  by  section 
773(b)(2)(A)(ii)  of  the  Act.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  a  COP  investigation  of  sales 
by  Makita  Japan  in  the  home  market.  We 
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conducted  the  COP  analysis  described 
below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  Makita  Japan's  cost  of  materials 
and  fabrication  for  the  foreign  like 
pnxiuct,  plus  amounts  for  home  market 
SG&A  expenses  and  packing  costs  in 
accordance  with  section  773(b)(3)  of  the 
Act.  We  generally  relied  on  the  COP 
information  provided  by  Makita  Japan  it 
its  questioimaire  responses.  However, 
based  on  our  verification  findings,  we 
adjusted  the  reported  COP  amoimts  to 
correct  errors  made  in  calculating  cost 
of  manufacturing  ("COM"),  including 
factc»y  overhead  exprases  (see  Sales 
Verification  Report  at  page  S). 

B.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
OOP  for  K^kita  Japan,  adjusted  where 
appropriate,  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act.  In  determining 
whether  to  disregard  home  market  sales 
at  prices  below  the  COP,  we  examined 
(1)  whether  within  an  extended  period 
of  time,  such  sales  were  made  in 
substantial  quantities,  and  (2)  whether 
such  sales  were  made  at  prices  which 
permitted  the  recovery  of  all  costs 
within  a  reasonable  period  of  time.  On 
a  product-specific  basis,  we  compared 
the  COP  to  the  home  market  prices,  less 
any  applicable  movement  charges, 
discounts  and  rebates. 

C.  Results  of  the  COP  Test 

Pursuant  to  773(b)(2)(C){i)  of  the  Act, 
where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product  are 
at  prices  less  than  the  COP,  we  do  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determine  that  the 
below-cost  sales  are  not  being  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  diuing  the  POI 
are  at  prices  less  than  the  COP,  we 
determine  such  sales  to  have  been  made 
in  "substantial  quantities"  within  an 
extended  period  of  time  in  accordance 
with  section  773(b)(2)(B)  of  the  Act.  In 
such  cases,  because  we  are  comparing 
prices  to  POR-average  costs,  we  also 
determine  that  such  sales  are  not  made 
at  prices  which  would  permit  recovery 
of  all  costs  within  a  reasonable  period 
of  time,  in  accordance  with  section 
773(b)(2)(D)  of  the  Act.  Therefore,  we 
disregard  the  below-cost  sales. 

In  tnis  case,  we  found  that,  for  certain 
models  of  PECTs,  more  than  20  percent 
of  Makita  Japan's  home  market  sales 
within  an  extended  period  of  time  were 
at  prices  less  than  the  COP.  Fiuther,  the 
prices  did  not  provide  for  the  recovery 


of  costs  within  a  reasonable  period  of 
time.  We  thnefore  disregarded  the 
below-cost  sales  and  used  the  remaining 
sales  as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1).  For 
those  U.S.  sales  of  PECTs  for  which 
there  were  no  comparable  home  market 
sales  in  the  ordinary  course  of  trade,  we 
compared  CEPs  to  constructed  value 
("CV")  in  accordance  with  section 
773(aK4)oftheAct. 

Calculation  of  CV 

In  accordance  with  section  773(e)  of 
the  Act.  we  calculated  CV  based  on  the 
sum  of  the  Makita  Japan's  cost  of 
materials,  fabrication,  SG&A  (including 
interest  expenses).  U.S.  packing  costs, 
and  profit.  As  noted  above,  we  adjusted 
Makita  Japan's  COP  by  recalculating 
total  COM,  including  factory  overhead 
expenses  (see  Sales  Verification  Report 


at  page  5). 
mi 


accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  Makita  Japan  in  connection 
with  the  production  and  sale  of  the 
foreign  like  product  in  the  ordinary 
course  of  trade  for  constunption  in 
Japan.  We  used  the  weighted-average 
home  market  selling  expenses. 

Price-to-Price  Comparisons 

We  based  ^fV  on  packed,  delivered 
prices  to  unaffiliated  home  market 
customers  and  prices  to  affiliated 
customers  that  we  have  determined  to 
be  at  arm's  length.  We  made 
adjustments  to  the  starting  price  for 
discounts  and  rebates,  where 
appropriate.  We  also  made  deductions, 
where  appropriate,  for  inland  freight 
(i.e.,  plant  to  warehouse  and  warehouse 
to  customer)  pursuant  to  section 
773(a)(6(B)  of  the  Act.  In  addition,  we 
made  adjustments  for  differences  in  the 
merchandise  in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act.  We  also 
deducted  the  home  market  direct  selling 
expenses,  including  credit,  in 
accordance  with  section  773 
(a)(6)(C)(iii)  of  the  Act.  Finally,  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act. 

For  the  reasons  stated  in  the  LOT/CEP 
Offset  section  of  this  notice  and 
pursuant  to  section  773(a)(7)(B)  of  the 
Act,  we  have  allowed  a  CEP  offset  for 
comparisons  made  at  different  levels  of 
trade.  To  calculate  the  CEP  offset,  we 
deducted  from  NV  the  indirect  selling 
expenses  included  on  home  market 
sales  which  were  compared  to  CEP 
sales.  We  limited  the  home  market 
indirect  selling  expense  deduction  by 
the  amount  of  the  indirect  selling 


expenses  deducted  in  calculating  the 
CEP  under  section  772(d)(1)(D)  of  the 
Act. 

No  other  adjustments  to  NV  were 
claimed  or  allowed. 

Price-to-CV  Comparisoiia 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act.  Where 
CV  was  compared  to  CEP,  we  deducted 
from  CV  the  weighted-average  home 
market  direct  selling  expenses, 
including  credit,  in  accordance  with 
section  773(a)(6)(C)(iii)  of  the  Act.  Also, 
pursuant  to  section  773(a)(7)(B)  of  the 
Act,  we  made  a  CEP  offset  adjustment 
as  described  above  in  the  Price-to-Price 
Comparisons  section  above. 

Intent  To  Revoke 

On  July  24, 1998,  Makita  Japan 
requested  that,  pursuant  to  19  CFR 
351.222(b),  the  Department  revoke  the 
antidumping  duty  order  in  the  above- 
referenced  proceeding  with  respect  to 
Makita  Japan  at  the  conclusion  of  this 
administrative  review.  Makita  Japan 
submitted  along  with  its  revocation 
request  a  certification  stating  that:  (1) 
the  company  sold  subject  merchandise 
at  not  less  than  NV  during  the  POR,  and 
that  in  the  futiu-e  it  would  not  sell  such 
merchandise  at  less  than  NV  (see  19 
CFR  351.222(e)(i));  (2)  the  company  has 
sold  the  subject  merchandise  to  the 
United  States  in  commercial  quantities 
during  each  of  the  past  three  years  (see 
19  CFR  351.222(e)(ii)):  and  (3)  the 
company  agrees  to  immediate 
reinstatement  of  the  order,  if  the 
Department  concludes  that  the 
company,  subsequent  to  revocation, 
sold  the  subject  merchandise  at  less 
than  NV  (see  19  CFR  351.222(b)(iii)). 

The  Department  "may  revoke,  in 
whole  or  in  part"  an  antidumping  duty 
order  upon  completion  of  a  review 
under  section  751  of  the  Act.  While 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procediu^ 
for  revocation  that  is  described  in  19 
CFR  351.222.  This  regulation  requires, 
inter  alia,  that  a  company  requesting 
revocation  must  submit  the  following: 
(1)  a  certification  that  the  company  has 
sold  the  subject  merchandise  at  not  less 
than  NV  in  the  current  review  period 
and  that  the  company  will  not  sell  at 
less  than  NV  in  the  future;  (2)  a 
certification  that  the  company  sold  the 
subject  merchandise  in  each  of  the  three 
years  forming  the  basis  of  the  request  in 
commercial  quantities:  and  (3)  an 
agreement  to  reinstatement  of  the  order  " 
if  the  Department  concludes  that  the 
company,  subsequent  to  the  revocation. 
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sc  1 1  subject  merchandise  at  less  than 
mtCSee  19  CFR  351.222(e)(1).)  Upon 
re^  eipt  of  such  a  request,  the 
Di^artment  may  revoke  an  order,  in 
part,  if  it  concludes  that:  (1)  The 
cd^pany  in  question  has  sold  subject 
mj^handise  at  not  less  than  NV  for  a 
p^^od  of  at  least  three  consecutive 
ydars;  (2)  it  is  not  likely  that  the 
coinpany  will  in  the  future  sell  the 
subject  merchandise  at  less  than  NV; 
and  (3)  the  company  has  agreed  to 
immediate  reinstatement  of  the  order  if 
tli^  Department  concludes  that  the 
cpjnpany,  subsequent  to  the  revocation, 
s(||d  sul^ect  merchandise  at  less  than 
NV.  See  19  CFR  351.222(b)(2).  See  Final 
Results  of  Antidumping  Duty 
/Administrative  Review  and 
Determination  Not  To  Revoke  Order  in 
Pdfli  Putv  Magnesium  from  Canada 
('If  ure  Magnesium").  64  FR  12977. 
82  (March  16, 1999). 
e  allowed  parties  to  comment  on 
ita  Japan's  request  for  revocation, 
tioner  opposes  the  request  for 
ocation,  arguing  that  it  is  likely  that 
ita  Japan  will  resume  selling  subject 
trchandise  below  NV  if  the  order  is 
Voked.  Specifically,  petitioner  argues 
t  Makita  Japan  has  avoided  dumping 

ins  in  the  past  by  drastically 
ucing  its  import  volumes,  and 
ita  Japan's  pricing  practices  and 
s  in  market  share  indicate  that  Makita 
an  is  not  able  to  compete  effectively 
the  U.S.  market  without  lowering 
ces.  Additionally,  petitioner  argues 
t  Makita  Japan  could  easily  expand 
production  capacity  in  Japan  in  order 
begin  selling  at  below  NV  in  the 
ure.  Finally,  petitioner  purports  that 
ket  demand  in  Japan  is  in  decline, 
reby  increasing  Makita's  dependance 
the  U.S.  market.  As  these  comments 
d  the  relevant  analysis  require 
cussion  of  proprietary  information, 
ase  see  the  Memorandum  Regarding 
vocation  of  the  Antidumping  Duty 
der  on  Professional  Electric  Cutting 

Is  from  Japan  (August  2, 1999). 
Iln  response,  Makita  Japan  argues  that 
sales  have  in  fact  been  in  commercial 
antities,  and  that  the  record  clearly 
i  idicates  that  it  is  not  likely  that  Makita 
J  man  will  sell  at  below  NV  in  the  future 
i  ^e  order  were  revoked.  In  particular, 
!  iakita  Japan  argues  that  it  has 
e }  iperienced  a  drastic  change  in 
c  i  rcumstance  as  a  result  of  the  building 
c  i  its  U.S.  manufacturing  facility,  where 
i  majority  of  Makita  Japan's  electric 
( 1  itting  tools  are  now  produced.  Thus, 

I  /  akita  Japan  stresses,  most  of  its 

I I  eduction  of  "subject  merchandise" 
( K  ;curs  in  the  United  States,  and 

( <  insequently  such  products  are  no 
1  c  nger  subject  to  the  antidumping  duty 
( i:  der.  Makita  Japan  notes  that  it  has 


made  substantial  investment  in  the  U.S. 
facility,  and  that  maintaining  the  U.S. 
facility  is  consistent  with  the  company's 
objective  of  producing  in  close 
proximity  to  its  customers.  Finally, 
Makita  Japan  states  that,  while  it  has 
expanding  capacity  in  its  U.S. 
production  facility,  it  has  limited 
remaining  production  capacity  in  its 
facilities  in  Japan.  As  such,  Makita 
Japan  claims  ihat  it  is  not  likely  that 
Makita  Japan  would  ever  shift 
production  of  its  power  tools  back  to 
Japan. 

With  regard  to  the  market  conditions 
and  pricing  levels,  Makita  Japan  argues 
that  it  has  no  need  to  sell  at  below  NV, 
because  the  U.S.  electric  power  tool  and 
electric  cutting  tool  markets  are  healthy, 
growing,  and  stable,  and  the  Japanese 
electric  power  tool  market  is  relatively 
stable.  Makita  Japan  further  argues  that 
it  is  able  to  charge  premium  prices 
because  of  its  reputation  for  quality. 
Thus,  Makita  Japan  contends,  it  can 
make  sales  in  the  U.S.  market,  even 
when  its  prices  are  higher  than  its 
competitors'  prices.  As  these  comments 
and  the  relevant  analysis  require 
discussion  of  proprietary  information, 
please  see  the  Memorandum  Regarding 
Revocation  of  the  Antidumping  Duty 
Order  on  Professional  Electric  Cutting 
Tools  from  fapan  (August  2,  1999). 
Upon  review  of  the  three  criteria 
outlined  at  section  351.222(b)  of  the 
Department's  regulations,  the  comments 
of  the  parties,  and  all  of  the  evidence  in 
the  record,  we  have  preliminarily 
determined  that  the  Department's 
requirements  for  revocation  have  been 
met.  Based  on  the  preliminary  results  in 
this  review  and  the  final  results  of  the 
two  preceding  reviews,  Makita  Japan 
has  preliminarily  demonstrated  three 
consecutive  years  of  sales  at  not  less 
than  NV.  Furthermore,  we  find  that 
Makita  Japan's  aggregate  sales  to  the 
United  States  have  been  made  in 
commercial  quantities  during  all 
segments  of  this  proceeding.  Finally, 
our  review  of  the  record  and  the 
comments  of  the  parties  indicates  that  it 
is  not  likely  that  Makita  Japan  will  sell 
at  below  NV  in  the  future. 

First,  although  Makita  Japan's  sales  to 
the  United  States  have  decreased 
substantially  since  the  imposition  of  the 
antidumping  order,  its  exports  to  the 
United  States  remain  significant.  Thus, 
regardless  of  any  decrease  in  shipments 
during  the  course  of  this  proceeding, 
Makita  Japan  is  currently  selling  in 
commercial  quantities.  Additionally, 
Makita  has  maintained  consistent  sales 
levels  since  1995.  [See  Sales 
Verification  Report  at  pages  34-40,  and 
Appendices  2  and  4  of  Makita's  March 
15, 1999,  submission).  Based  on  these 


facts  (confirmed  at  verification)  and  our 
review  of  Makita  Japan's  sales  practices, 
we  find  that  we  can  reasonably 
conclude  that  the  de  minimis  margins 
calculated  for  Makita  Japan  are 
reflective  of  the  company's  normal 
conunercial  experience.  Compare  Pute 
Magnesium  64  FR  12977, 12982  (March 
16, 1999)  (finding  that  because  sales  and 
volume  figures  were  so  small,  both  in 
absolute  terms  and  in  comparison  with 
the  period  of  investigation  ("POI"),  the 
Department  could  not  conclude  that  the 
reviews  were  reflective  of  what  the 
company's  normal  commercial 
experience  4i(ould  be  without  the 
discipline  of  an  antidumping  duty 
order);  see  also  Memorandum  Regarding 
Revocation  of  the  Antidumping  Ehity 
Order  on  Professional  Electric  Cutting 
Tools  from  Japan  (August  2. 1999),  at 
10-11. 

With  respect  to  whether  it  is  not 
likely  that  Makita  Japan  will  in  the 
future  sell  merchandise  at  less  than  NV, 
we  have  considered  various  factors.  As 
we  stated  in  Brass  Sheet  and  Strip  from 
Germany,  Final  Results  of  Antidumping 
Administrative  Review  and 
Determination  to  Revoke  in  Part,  61  FR 
49728,  49731  (Sept.  23,  1996).  "[ijn 
prior  cases  where  revocation  was  under 
consideration  and  the  likelihood  of 
resumption  of  dumped  sales  was  at 
issue,  the  Department  has  considered,  in 
addition  to  the  respondent's  prices  and 
margins  in  the  preceding  periods,  such 
other  factors  as  conditions  and  trends  in 
the  domestic  and  home  market 
industries,  currency  movements,  and 
the  ability  of  the  foreign  entity  to 
compete  in  the  U.S.  marketplace 
without  LTFV  sales."  See  also  Brass 
Sheet  and  Strip  from  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Notice 
of  Intent  to  Revoke  Order  in  Part.  63  FR 
6519.  6523  (Feb.  9,  1998). 

Based  upon  the  relevant  factors  in  this 
case,  we  find  that  it  is  not  likely  that 
Makita  Japan  will  sell  at  less  than  NV 
if  the  order  is  revoked.  First,  the  record 
indicates  that  the  electric  power  tool 
industry,  including  PECTs,  in  the 
United  States  and  around  the  world  is 
stable  and/or  growing,  as  applicable  (see 
Sales  Verification  Report  at  pages  34- 
39;  the  July  13, 1999,  Makita 
Corporation  of  America  ("MCA") 
verification  report  at  pages  14;  Makita's 
February  9, 1999,  submission  at  pages 
33-42;  and  Memorandum  Regarding 
Revocation  of  the  Antidumping  Duty 
Order  on  Professional  Electric  Cutting 
Tools  from  fapan  (August  2, 1999),  at 
14-15).  Thus,  the  price  stability 
"characteristic  of  the  electric  power  tool 
industry  mitigates  against  the 
heightened  possibility  of  dumping,  as 
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compared  to  other  industries  where 
market  prices  are  volatile. 

Second,  with  regard  to  capacity 
utilization,  the  record  establishes  that 
Makita  Japan  has  very  limited  remaining 
capacity  in  its  Japanese  facilities,  while 
it  has  significant  (and  growing) 
remaining  capacity  at  MCA.  Makita  has 
made  significant  investments  in  its  U.S. 
fiacUity,  and  all  evidence  in  the  record 
indicates  that  MCA  intends  to  produce 
PECTs  in  the  United  States  for  the  long- 
term.  The  majority  of  the  cutting  tools 
sold  by  Makita  USA  is  now  being 
produced  in  the  United  States. 
Moreover,  as  confirmed  at  verification, 
Makita  Japan  has  never  shifted 
production  of  any  tool  bom  MCA  back 
to  Japan.  Additionally,  Makita  Japan  is 
currently  producing  only  specialty  tools 
for  export  to  the  U.S.  market,  and  there 
is  no  evidence  on  the  record  indicating 
that  it  would  be  economically 
advantageous  for  Makita  to  shift  existing 
production  in  Japan,  which  is  primarily 
geared  toward  production  for  the  home 
market,  to  production  of  non-specialty 
tools  for  export  to  the  United  States. 

Third,  with  respect  to  specialty  tools 
(imports  fitim  Makita  Japan),  Makita  has 
consistently  priced  its  products  higher 
than  its  competition  in  the  United 
States.  Thus,  the  record  indicates  that 
Makita  has  not  needed  to  lower  prices 
of  its  Japan-produced  tools  in  order  to 
remain  competitive  or  to  maintain  a 
consistent  level  of  sales  (i.e.,  quantity). 
Although  Makita  has  lost  U.S.  market 
share  in  recent  years,  it  has  maintained 
consistent  annual  sales  in  significant 
quantities. 

Based  upon  these  factors,  and  other 
proprietary  information  discussed  in  the 
Memorandum  Regarding  Revocation  of 
the  Antidumping  Duty  Order  on 
Professional  Electric  Cutting  Tools  from 
Japan  (Aug.  2, 1999),  at  11-16,  we  find 
that  it  is  not  likely  that  Makita  will  sell 
at  less  than  NV  in  the  future. 

Because  all  three  requirements  under 
the  regulation  have  been  satisfied,  we 
preliminarily  intend  to  revoke  the 
antidumping  duty  order  with  respect  to 
Makita  Japan.  If  these  preliminary 
findings  are  affirmed  in  our  final  results, 
we  intend  to  revoke  the  order  with 
respect  to  all  PECTs  produced  by  Makita 
Japan  and  that  are  also  exported  by 
Makita  Japan.  In  accordance  with  19 
CFR  351.222  (f)(3),  we  will  terminate 
the  suspension  of  liquidation  for  any 
such  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  first  day 
after  the  period  under  review,  and  will 
instruct  Customs  to  refund  any  cash 
deposit. 


Prelimiliary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
July  1,  1997— June  30,  1998: 


Manufacturer/exporter 

Margin  (percent) 

Makita  Corporation 

0.07  {de  minimis). 

Parties  to  the  proceeding  may  request 
disclosiu«  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter. 

Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
37  days,  respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Parties 
are  also  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations  and  cases  cited. 

The  Department  will  subsequently 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  the  hearing, 
if  held,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Request  should  contain: 
(1)  The  party's  name,  address  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed. 

Cash  Depfisit  and  Assessment 
Requirements 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  If  these  preliminary  results  are 
adopted  in  our  final  results,  we  will 
instruct  the  Customs  Service  liquidate 
all  entries  subject  to  this  review  without 
regard  to  antidumping  duties. 


If  these  preliminary  results  are  not 
adopted  in  the  final  results,  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  if  any 
importer-specific  assessment  rates 
calciilated  in  the  final  results  of  this 
review  are  above  de  minimis  (i.e.,  at  or 
above  0.5  percent).  For  assessment 
purposes,  we  intend  to  calculate 
importer-specific  assessment  rates  for 
the  subject  merchandise  by  aggregating 
the  antidumping  duty  margins 
calculated  for  all  U.S.  sales  examined 
and  dividing  the  amount  by  the  total 
entered  value  of  the  sales  examined. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  PECTs  from  Japan  that  aie  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(2)(c)  of  the  Act:  (1)  No 
cash  deposit  will  be  required  for  PECTs 
from  Japan  that  are  produced  by  Makita 
Corporation  and  that  are  also  exported 
by  Makita  Corporation  (imless  the 
margin  established  for  the  company  in 
the  final  results  of  this  review  is  abiove 
de  minimis);  (2)  for  previously  reviewed 
or  investigated  companies  noted  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company  specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  less-than- 
fair-value  ("LTFV")  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufactiu^r 
of  the  merchandise;  and  (4)  if  neitlier 
the  exporter  nor  the  manufacturer  is  a 
firm  covered  in  this  or  any  previous 
review  conducted  by  the  Department, 
the  cash  deposit  rate  will  be  54.5 
percent,  the  "All  Others"  rate 
established  in  the  LTFV  investigation. 
These  cash  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(0(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  diuing  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occiured  and  the  subsequent  assessment 
of  double  antidumping  duties. 
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This  administrative  review  and  notice 
a  r  5  in  accordance  with  sections 
7E  1(a)(1)  of  the  Act  and  19  CFR  351.213. 

Dated:  August  2, 1999. 
|i  I  «ph  A.  Spetrini, 

/  <  ting  Assistant  Secretary  for  Import 
/  <  Iministration. 

[1  ■  I  Doc.  99-20560  Filed  8-9-99:  8:45  am] 
BIUNG  CODE  3S1»-OS-P 


[ « iPARTMENT  OF  COMMERCE 

Ni  rtional  Instttuto  of  Standards  and 
fchnology 

of  Oversears  of  ttw  Malcolm 
Mriga  National  Quality  Award 

National  Institute  of  Standards 
d  Technology,  Department  of 
(tommerce. 

/>iTK)N:  Request  for  nominations  of 
ipembers  to  serve  on  the  Board  of 
erseers  of  the  Malcolm  Baldrige 
tional  Quality  Award. 


,RY:  NIST  invites  and  requests 
mination  of  individuals  for 
4ippointment  to  Board  of  Overseers  of 
tne  Malcolm  Baldrige  National  Quality 
^JMrard  (Board).  The  terms  of  some  of  the 
[embers  of  the  Board  will  soon  expire. 
1ST  will  consider  nominations 
Iceived  in  response  to  this  notice  for 
appointment  to  the  Committee,  in 
dition  to  nominations  already 
leived. 
Ik^TES:  Please  submit  nominations  on  or 
tt^fore  August  27, 1999. 
t  hpORESSES:  Please  submit  nominations 
1()  Harry  Hertz,  Director,  National 
(duality  Program,  NIST,  100  Biu-eau 
]  ^ve,  Mail  Stop  1020,  Gaithersburg, 
MD  20899-1020.  Nominations  may  also 
ife  submitted  via  FAX  to  301-948-4- 
'16.  Additional  information  regarding 
le  Committee,  including  its  charter, 
irrent  membership  list,  and  executive 
lunmary  may  be  found  on  its  electronic 
lome  page  at:  http.// 
1  YVkrw.quality.nist.gov. 
I  ^R  FURTHER  INFORMATION  CONTACT: 
any  Hertz,  Director,  National  Quality 
ogram  and  Designated  Federal 

cial.  NIST,  100  Bureau  Drive,  Mail 
op  1020,  Gaithersburg,  MD  20899- 
Lb20,  telephone  301-975-2361,  FAX- 
1 31-948-3716;  or  via  e-mail  at 
1  arry.hertz@nist.gov. 
i  JPPt£MENTARY  INFORMATION: 

L .  Board  of  Overseers  of  the  Malcolm 
ialdrige  National  Quality  Award 
liformation 

The  board  was  established  in 
I  xord^ce  with  15  U.S.C. 
J711a{d)(2)(B),  pursuant  to  the  Federal 


Advisory  Committee  Act  (5  U.S.C.  app. 
2). 

Objectives  and  Duties 

1.  The  Board  shall  review  the  work  of 
the  private  sector  contractor(s),  which 
assists  the  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST)  in  administering  the  Award.  The 
Board  will  make  such  suggestions  for 
the  improvement  of  the  Award  process 
as  it  deems  necessary 

2.  The  Board  shall  provide  a  written 
annual  report  on  the  results  of  Award 
activities  to  the  Director  of  NIST,  along 
with  its  recommendations  for  the 
improvement  of  the  Award  process. 

3.  The  Board  will  function  solely  as 
an  advisory  committee  under  the 
Federal  Advisory  Committee  Act. 

4.  The  Board  will  report  to  the 
Director  of  NIST. 

Membership 

1.  The  Board  will  consist  of 
approximately  eleven  members  selected 
on  a  clear,  standardized  basis,  in 
accordance  with  applicable  Department 
of  Commerce  guidance,  and  for  their 
preeminence  in  the  field  of  quality 
management.  There  will  be  a  balanced 
representation  from  U.S.  service  and 
manufactiuing  industries,  education 
and  health  care.  The  Board  will  include 
members  familiar  with  the  quality 
improvement  operations  of 
manufacturing  companies,  service 
companies,  small  businesses,  education, 
and  health  care.  No  employee  of  the 
Federal  Government  shall  serve  as  a 
member  of  the  Board  of  Overseers. 

2.  The  Board  will  be  appointed  by  the 
Secretary  of  Commerce  and  will  serve  at 
the  discretion  of  the  Secretary.  The  term 
of  office  of  each  Board  member  shall  be 
three  years.  All  terms  will  commence  on 
January  1  and  end  on  December  31  of 
the  appropriate  year. 

Miscellaneous 

1.  Members  of  the  Board  shall  serve 
without  compensation,  but  may,  upon 
request,  be  reimbursed  travel  expenses, 
including  per  diem,  as  authorized  by  5 
U.S.C.  5701  et  seq. 

2.  The  Board  will  meet  annually, 
except  that  additional  meetings  may  be 
called  as  deemed  necessary  by  the  NIST 
Director  or  by  the  Chairperson.  Meetings 
are  one  to  two  days  in  duration. 

3.  Board  meetings  are  open  to  the 
public.  Board  members  do  not  have 
access  to  classified  or  proprietary 
information  in  connection  with  their 
Board  duties. 

n.  Nomination  Information 

1.  Nominations  are  sought  from  the 
private  sector  as  described  above. 


2.  Nominees  should  have  established 
records  of  distinguished  service  and 
shall  be  familiar  with  the  quality 
improvement  operations  of 
manufactiiring  companies,  service 
companies,  small  businesses,  education, 
and  health  care.  The  category  (field  of 
eminence)  for  which  the  candidate  is 
qualified  should  be  specified  in  the 
nomination  letter.  Nominations  for  a 
particular  category  should  come  from 
organizations  or  individuals  within  that 
category.  A  sununary  of  the  candidate's 
qualifications  should  be  included  with 
the  nomination,  including  (where 
applicable)  ciurent  or  former  service  on 
federal  advisory  boards  and  federal 
employment.  In  addition,  each 
nomination  letter  should  state  that  the 
person  agrees  to  the  nomination 
acknowledge  the  responsibilities  of 
serving  on  the  Board,  and  will  actively 
participate  in  good  faith  in  the  tasks  of 
the  Board.  Besides  participation  at 
meetings,  it  is  desired  that  members  be 
able  to  devote  the  equivalent  of  seven 
days  between  meetings  to  either 
developing  or  researching  topics  of 
potential  interest,  and  so  toiih,  in 
furtherance  of  their  Board  duties. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportimity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  Board  membership. 

Dated:  August  4, 1999. 
Karen  H.  Brown, 
Deputy  Director. 

(PR  Doc.  99-20569  Filed  8-9-99;  8:45  am) 
BILLING  CODE  3S1k13-M 

DEPARTMENT  OF  COMMERCE 

National  Inatituta  of  Standarda  and 
Tachnology 

Judgaa  Panel  of  ttie  Malcotm  Baldrige 
National  Quality  Award 

agency:  National  histitute  uf  Standards 
and  Technology.  Department  of 
Commerce. 

ACTION:  Request  for  nominations  of 
members  to  serve  on  the  Judges  Panel  of 
the  Malcolm  Baldrige  National  Quality 
Award. 

summary:  NIST  invites  and  requests 
nomination  of  individuals  for 
appointment  to  the  Judges  Panel  of  the 
Malcolm  Baldrige  National  Quality 
Award  (Judges  Panel).  The  terms  of 
some  of  the  members  of  the  Judges 
Panel  will  soon  expire.  NIST  will 
consider  nominations  received  in 
response  to  this  notice  for  appointment 
to  the  Committee,  in  addition  to 
nominations  alreadv  received. 
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DATES:  Please  submit  nominations  on  or 
before  August  27, 1999. 
ADDRESSES:  Please  submit  nominations 
to  Harry  Hertz,  Director,  National 
Quality  Program.  NIST,  100  Bureau 
Drive,  Mail  Stop  1020,  Gaithersburg, 
MD  20899-1020.  Nominations  may  also 
be  submitted  via  FAX  to  301-948-3716. 
Additional  information  regarding  the 
Committee,  including  its  charter, 
current  membership  list,  and  executive 
summary  may  be  found  on  its  electronic 
home  page  at:  http:// 
www.quality.nist.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Hertz,  Director,  National  Quality 
Program  and  Designated  Federal 
Official,  NIST,  100  Bureau  Drive,  Mail 
Stop  1020,  Gaithersburg,  MD  20899- 
1020;  telephone  301-975-2361:  FAX- 
301-948-3716;  or  via  e-mail  at 
hany.hertz@nist.  gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Judges  Panel  Information 

The  Judges  Panel  was  established  in 
accordance  with  15  U.S.C.  3711a(d)(l), 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2).  The  Malcobn  Baldrige 
National  Quality  Improvement  Act  of 
1987  (Pub.  L.  101-107). 

Objectives  and  Duties 

1.  The  Judges  Panel  will  ensure  the 
integrity  of  the  Malcolm  Baldrige 
National  Quality  Award  selection 
process  by  reviewing  the  results  of 
examiners'  scoring  of  written 
applications,  and  then  voting  on  which 
applicants  merit  site  visits  by  examiners 
to  verify  the  accuracy  of  quality 
improvements  claimed  by  applicants. 

2.  The  Judges  Panel  will  ensure  that 
individuals  on  site  visit  teams  for  the 
Award  finalists  have  no  conflict  of 
interest  with  respect  to  the  finalists.  The 
Panel  will  also  review  recommendations 
from  site  visits,  and  recommend  Award 
recipients. 

3.  The  Judges  Panel  will  function 
solely  as  an  advisory  body,  and  will 
comply  with  the  provisions  of  the 
Federal  Advisory  Committee  Act. 

4.  The  Panel  will  report  to  the 
Director  of  NIST. 

Members/lip 

1.  The  Judges  Panel  is  composed  of 
nine  members  selected  on  a  clear, 
standardized  basis,  in  accordance  with 
applicable  Department  of  Commerce 
guidance.  There  will  be  a  balanced 
representation  from  U.S.  service  and 
manufacturing  industries,  education, 
and  health  care  and  will  include 
members  familiar  with  quality 
improvement  in  their  area  of  business. 
No  employee  of  the  Federal  Government 


shall  serve  as  a  member  of  the  Judges 
Panel. 

2.  The  Judges  Panel  will  be  appointed 
by  the  Secretary  of  Commerce  and  will 
serve  at  the  discretion  of  the  Secretary. 
The  term  of  office  of  each  Panel  member 
shall  be  three  years.  All  terms  will 
commence  on  January  1  and  end  on 
December  31  of  the  appropriate  year. 

Miscellaneous 

1.  Members  of  the  Judges  Panel  shall 
serve  without  compensation,  but  may, 
upon  request,  be  reimbursed  travel 
expenses,  including  per  diem,  as 
authorized  by  5  U.S.C.  5701  et  seq. 

2.  The  Judges  Panel  will  meet  three 
times  per  year.  Additional  meetings  may 
be  called  as  deemed  necessary  by  the 
NIST  Director  or  by  the  Chairperson. 
Meetings  are  one  to  three  days  in 
duration. 

3.  Committee  meetings  are  closed  to 
the  public  pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  app.  2,  as  amended  by  Section 
5(c)  of  the  Government  in  the  Sunshine 
Act,  Pub.  L.  94-409,  and  in  accordance 
with  Section  552b(c)(4)  of  title  5,  United 
States  Code.  Since  the  members  of  the 
Judges  Panel  examine  records  and 
discuss  Award  applicant  data,  the 
meeting  is  likely  to  disclose  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  may 
be  privileged  or  confidential. 

n.  Nomination  Information 

1.  Nominations  are  sought  from  all 
U.S.  service  and  manufacturing 
industries  as  described  above. 

2.  Nominees  should  have  established 
records  of  distinguished  service  and 
shall  be  familiar  with  the  quality 
improvement  operations  of 
manufacturing  companies,  service 
companies,  small  businesses,  education 
and  health  care  organizations.  The 
category  (field  of  eminence)  for  which 
the  candidate  is  qualified  should  be 
specified  in  the  nomination  letter. 
Nominations  for  a  particular  category 
should  come  from  organizations  or 
individuals  within  that  category.  A 
sununary  of  the  candidate's 
qualifications  should  be  included  with 
the  nomination,  including  (where 
applicable)  current  or  former  service  on 
federal  advisory  boards  and  federal 
employment.  In  addition,  each 
nomination  letter  should  state  that  the 
person  agrees  to  the  nomination, 
acknowledge  the  responsibilities  of 
serving  on  the  Judges  Panel,  and  will 
actively  participate  in  good  faith  in  the 
tasks  of  the  Judges  Panel.  Besides 
participation  at  meetings,  it  is  desired 
that  members  be  able  to  devote  the 
equivalent  of  seventeen  days  between 


meetings  to  either  developing  or 
researching  topics  of  potential  interest, 
reading  Baldridge  applications,  and  so 
forth,  in  furtherance  of  their  Committee 
duties. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  Judges  Panel  membership. 

Dated:  August  4,  1999. 
Karen  H.  Brown, 
Deputy  Director. 

[FR  Doc.  99-20570  Filed  8-9-99;  8:45  am) 
BNJJNG  CODE  3510-1»-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Government  Owned  Inventions 
Available  for  Licensing 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  Government  Owned 
Inventions  Available  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  in  whole  or  in  part  by  the 
U.S.  Government,  as  represented  by  the 
Department  of  Commerce.  The 
Department  of  Commerce's  ownership 
interest  in  the  inventions  is  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  Federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships,  Building  820, 
Room  213,  Gaithersburg,  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  inventions  for  purposes 
of  commercialization.  The  inventions 
available  for  licensing  are: 

NIST  Docket  Number.  97-047US. 

Title:  Implementation  of  Role/Group 
Permission  Association  Using  Object 
Access  Type. 

Abstmct:  Security  administration  in  a 
computer  system  is  simplified  by 
defining  a  new  and  independent  entity 
called  an  Object  Access  Type  (OAT). 
OATs  comprise  access  control 
specifications  associating  roles  with 
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Issions,  and  associating  the  roles 
1  a  set  of  objects,  such  as  resources 
o<  files.  Different  roles  may  have 
differing  permissions  to  objects 
a^^ociated  with  an  OAT,  and  objects 
^y  be  assigned  to  pliual  OATs.  A 

lanism  is  also  presented  whereby 
^tem  administrators  are  provided  with 
I  capability  to  display  and  meinipulate 
a((^ess  designations  by  operating  only 
oii|the  independent  OATs. 
TK7ST  Docket  Number.  98-OlOUS. 
Title:  Planar  Geometry 
Superconducting  Coil  Having  Internal 
iping  Resisters. 
\jf{bstract  The  invention  is  jointly 
ed  by  the  U.S.  Government,  as 
represented  by  the  Secretary  of  • 

erce,  and  the  University  of 
orado.  The  operation  of  a  planar 
imetry  superconducting  coil  used  in 
jimction  v\rith  a  ground  plane  is 
roved  by  intracoil  damping.  This 
ping  reduces  coil  resonances.  The 
rovement  consists  of  an  intracoil 
t,  which  damps  the  resonances  of 
coil  by  connecting  each  turn,  or 
p,  of  the  multitum/multiloop  coil 

resistors.  One  example  of  a  planar 
metry  superconducting  coil  which  is 

vely  damped  according  to  the 
sent  invention  is  the  input  coil  to  a 
^conducting  quantiun  interference 
ce  (SQUID).  The  intracoil  shunt 
nl*y  be  added  to  the  SQUID  at  the  same 
time  in  the  SQUID  fabrication  as  the 
jt  i  iction  shunts. 

WIST  Docket  Number.  98-072US. 
Title:  Method  For  The  Chemical 
P  r  acipitation  Of  Metallic  Silver  Powder 
Vip  A  Two  Solution  Technique. 

Abstmct  A  method  for  the  chemical 
p  recipitation  of  metallic  silver  powder 
e:  :4ploys  a  two  solution  technique  in 
M  hich  a  solution  of  a  tin  salt  and  a 
S(  uution  of  a  silver  salt  are  mixed  in  the 
p  t^sence  of  an  inorganic  or  organic  acid, 
a  ^unina,  an  anionic  surfactant,  and  a 
colloid  to  form  a  precipitation  solution 
a  a  temperature  and  pH  suitable  to 
e  lect  the  chemical  precipitation  of 
s  ^er.  Almost  80%  by  weight  of  the 
pn^cipitated  powder  agglomerate  is  less 
tljian  25  microns  in  diameter,  and  the 
i^idividual  powder  particles  which 
cb  mpose  the  agglomerate  range  in  size 
nitm  0.2  to  2.0  microns.  In  addition  to 
ti  1 3  favorable  size  distribution,  silver 
particles  precipitated  in  the  presence  of 
a  ]  [elatin  colloid  can  be  used  with  a 
n  4nimal  amoiuit  of  sieving  so  that  little 
V'Ork  hardening  is  imparted  to  the 
particles.  The  powder  can  be  annealed 
a  t  la  temperature  of  up  to  750  degrees  C 
foi  two  hours  in  air  with  minimal 
sbitering,  and  the  acid-assisted  hand 
c  Q  nsolidated  of  powd«'  produced 
a :  cording  to  the  present  technique  is 


capable  of  producing  silver  compacts 
which  are  nearly  80%  dense. 
Advantageously,  a  hand  consolidated 
silver  compact  which  comprises  the 
powder  of  the  present  invention  equals 
or  exceeds  the  transverse  ruptiue 
strength,  shear  strength,  creep, 
toughness,  corrosion  resistance, 
microleakage,  and  wear  properties  of 
conventional  silver  amalgam. 
Karen  H.  Bro%vn, 
Dep  u  ty  Director. 

[FR  Doc.  99-20571  Filed  8-9-99;  8:45  am) 
BILUNQ  CODE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Instituta  of  Standarda  and 
Technology 

Announcement  of  Public  Meeting  of 
the  Induatry  Uaability  Reporting 
Profect  (lUSR) 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  meeting. 

summary:  The  Third  Workshop  of  the 
Industry  Usability  Reporting  Project  will 
be  held  as  a  forum  for  introducing  a 
newly  developed  format  for  reporting 
usability  testing  results  and  for 
explaining  the  requirements  for 
participating  in  an  eighteen-month  pilot 
testing  of  this  format.  Industry  partners 
are  invited  to  join  this  effort  to 
standardize  the  method  by  which 
software  usability  reports  are  generated. 
The  goal  of  the  on-going  effort  is  to 
develop  a  Common  Usability  Format 
(CIF),  which,  if  used  for  exchanging 
information  between  software  vendors 
and  software  consumer  organizations, 
will  have  positive  impacts  on  the  Total 
Cost  of  Ownership  of  software.  More 
information  about  the  lUSR  Project  can 
be  obtained  at:  http://www.nist.gov/itl/ 
div894/vvrg/iusr. 

Pursuant  to  15  U.S.C.  272  et  seq.,  the 
National  Institute  of  Standards  and 
Technology  (NIST)  cooperates  with 
industry  to  accelerate  the  development 
of  technologies  that  allow  intuitive, 
efficient  access,  manipulation  and 
exchange  of  complex  information  by 
facilitating  the  creation  of  measurement 
methods  and  standards. 
OATES:  The  meeting  will  be  held 
September  14(8:30  am — 5  pm)  and 
September  15  (8:30  am — 12:30  pm), 
1999. 

ADDRESS:  The  meeting  will  take  place  at 
the  Oracle  Conference  Center,  350 
Oracle  Parkway,  Redwood  Shores,  CA 
94065. 

FOR  FURTHER  INP0RMAT10N  CONTACT: 
Sharon  Laskowski.  NIST,  100  Bureau 


Drive,  Stop  8940,  Gaithersburg, 
Maryland  20899-8940.  Telephone  (301) 
975-4535  or  E-mail 
sharon.laskowski@nist.gev. 

Dated:  August  4, 1999. 
Karen  H.  Bro%im, 
Deputy  Director. 

[FR  Doc.  99-20572  Filed  8-9-99;  8:45  am] 
BHIJNQ  C006  3S10-19-M 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcement  of  a  Partially  Cioaed 
MeaMrHI  of  the  Manufacturing 
Extension  Partnership  National 
Advisory  Board 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology's  (NIST'S)  Manufactiuing 
Extension  Partnership  National 
Advisory  Board  (MEPNAB)  will  meet  to 
hold  a  meeting  on  Thiusday,  September 
9, 1999.  The  MEPNAB  is  composed  of 
nine  members  appointed  by  the  Director 
of  NIST  who  were  selected  for  their 
ex{>ertise  in  the  area  of  industrial 
extension  and  their  work  on  behalf  of 
smaller  manufacturers.  The  Board  was 
set  up,  under  the  direction  of  the 
Director  of  NIST,  to  fill  a  need  for 
outside  input  on  MEP.  MEP  is  a  imique 
program  consisting  of  centers  in  all  50 
states  and  Puerto  Rico.  The  centers  have 
been  created  by  a  state,  federal,  and 
local  partnership.  The  Board  works 
closely  with  MEP  to  provide  input  and 
advice  on  MEP's  programs,  plans,  and 
policies.  The  purpose  of  this  meetinig  is 
to  delve  into  areas  of  operation 
determined  by  tKe  Board.  The  agenda 
includes  an  MEP  overview  status, 
leveraging  of  the  ATP  results  for  smaller 
manufact\irers,  and  ideas  for  moving 
towards  performance-based  operations. 
The  portion  of  the  meeting,  which 
involves  personnel  and  propriety  budget 
information,  will  be  closed  to  the 
public.  All  other  portions  of  the  meeting 
will  be  open  to  the  public. 

DATE  AND  ADDRESS:  The  meeting  will 
convene  on  September  9,  1999,  at  8  a.m. 
and  will  adjourn  at  3:30  p.m.  and  wiU 
be  held  at  the  National  Institute  of 
Standards  and  Technology,  Building 
101, 10th  floor  conference  room, 
Gaithersburg,  Maryland.  The  closed 
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portion  of  the  meeting  is  scheduled 
from  8-9:30  a.m. 

SUPPLEMEMTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on 
December  21, 1998.  pursuant  to  section 
10(d)  of  the  Federal  Advisory 
Committee  Act,  that  these  portions  of 
the  meeting  may  be  properly  closed 
because  they  are  concerned  with  matters 
that  are  within  the  purview  of  5  U.S.C. 
522(c)(4),  (6)  and  (9)(b).  A  copy  of  the 
determination  is  available  for  public 
inspection  in  the  Central  Reference  and 
Records  bispection  Facility,  Room  6219, 
Main  Commerce. 

MEP's  services  to  small  manufactiuers 
address  the  needs  of  the  national  market 
as  well  as  the  unique  needs  of  each 
company.  Since  NiEP  is  committed  to 
providing  this  type  of  individualized 
service  through  its  centers,  the  program 
requires  the  perspective  of  locally  based 
experts  to  be  incorporated  into  its 
national  plans.  The  MEPNAB  was 
established  at  the  direction  of  the  MIST 
Director  to  maintain  MEP's  focus  on 
local  and  market-based  needs.  The 
MEPNAB  was  approved  on  October  24, 
1996,  in  accordance  with  the  Federal 
Advisory  Conunittee  Act,  5  U.S.C.  app. 
2.,  to  provide  advice  on  MEP  programs, 
plans,  and  policies;  to  assess  the 
soimdness  of  MEP  plans  and  strategies; 
to  assess  the  ciurent  performance 
against  MEP  program  plans,  and.to 
function  in  an  advisory  capacity.  The 
Board  will  meet  three  times  a  year  and 
reports  to  the  Director  of  NIST.  This  will 
be  the  third  meeting  of  the  MEPNAB  in 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Acierto,  Assistant  to  the  Director 
for  Policy,  Manufacturing  Extension 
Partnership,  National  Institute  of 
Standards  and  Technology, 
Gaithersbiug,  MD  20899,  telephone 
number  (301)  975-5033. 

Dated;  August  4, 1999. 
Karen  H.  Brown, 

Deputy  Director,  National  Institute  of 
Standards  and  Technology. 
[FR  Doc  99-20573  Filed  8-9-99;  8:45  amj 
BILLMG  CODE  31S0-13-4I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 


[Doclwt  No.  990125029-9205-02] 
RIN0648-ZA55 

Dean  John  A.  Knauss  Marine  Policy 
Fellowship  Natlonai  Sea  Grant  College 
Program  Federal  Felkms  Program 

AGENCY:  Office  of  Oceanic  and 
Atmospheric  Research,  National 
Oceanic  and  Atmospheric 
Administration.  Commerce. 

ACTION:  Notice,  correction. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  published 
a  document  in  the  Federal  Register  on 
March  5, 1999,  announcing  that 
applications  must  be  submitted  for  a 
Fellowship  program  which  was  initiated 
by  the  National  Sea  Grant  College 
Program  Office  (NSGCPO).  The 
document  contained  information  that 
has  since  been  revised  to  increase  the 
Fellowship  award  and  to  meet  the 
NSGCPO's  legislative  requirements  with 
respect  to  prohibiting  indirect  costs. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Sharon  H.  Walker,  Acting  Director, 
National  Sea  Grant  Federal  Fellows 
Program,  National  Sea  Grant  College 
Program,  1315  East-West  Highway, 
Silver  Spring,  Maryland  20910, 
telephone  (301)  713-2431  extension 
148. 

SUPPLEMENTARY  INFORMATION: 

Correction  **• 

In  the  Federal  Register  issue  of  March 
5, 1999,  64  FR  10628,  on  page  10629,  in 
the  second  colunm,  correct  the  "Stipend 
and  Expenses"  section  to  read: 

Stipend  and  Expenses:  The  local  Sea 
Grant  program  receives  and  administers 
the  overall  award  of  $38,000  on  behalf 
of  the  fellow.  Of  this  award,  the 
imiversity  will  provide  $32,000  to  each 
fellow  for  salary  (stipend)  and  living 
expenses  (per  diem).  The  additional 
$6,000  will  be  used  by  the  university  to 
cover  mandatory  health  insurance  for 
each  fellow  and  other  expenses, 
including  travel  funds  for  arrival  to  and 
departure  from  the  host  office,  and 
moving  expenses.  Indirect  costs  are  not 
allowable  for  either  the  Fellowships  or 
for  any  costs  associated  with  the 
Fellowships,  according  to  15  CFR 
917.11(e),  Guidelines  for  Sea  Grant 
Fellowships.  During  the  year,  the  host 
may  provide  supplemental  expenses  for 
work-related  travel  by  the  fellow. 


Dated:  August  5. 1999. 
Louisa  Koch, 

Deputy  Assistant  Administrator,  Office  of 
Oceanic  and  Atmospheric  Research,  National 
Oceanic  and  Atmospheric  Administration. 
[FR  Doc.  99-20532  Filed  8-9-99;  8:45  am] 
aiUINQ  COOE  3S10-KA-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

P.D.080399F] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Nohce  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Coimcil  will  convene  a 
public  meeting  of  the  Special  Ad  Hoc 
Bycatch  Reduction  Devise  Advisory 
Panel  (SBAP). 

DATES:  The  SBAP  meeting  is  scheduled' 
to  begin  at  8:30  a.m.  on  Thursday. 
August  26, 1999,  and  adjourn  at  3:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  at  the  New  Orleans  Airport  Hilton 
Hotel,  901  Airline  Highway,  Kenner, 
LA;  telephone:  504-469-5000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimcil,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
Richard  Leard,  Senior  Fishery  Biologist, 
at  the  Gulf  of  Mexico  Fishery 
Management  Coimcil,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  SBAP 
will  convene  to  review  the  bycatch 
reduction  criterion  for  red  snapper  that 
was  established  for  bycatch  reduction 
devices  (BRDs)  in  "Amendment  9  to  the 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico, 
U.S.  Waters  with  Supplemental 
Environmental  Impact  Statement, 
Regulatory  Impact  Review,  Initial 
Regulatory  Flexibility  Analysis,  and 
Social  Impact  Assessment."  The  current 
criterion  of  44  percent  was  the 
minimum  reduction  in  fishing  mortality 
for  age  0  and  age  1  red  snapper  from  the 
average  level  of  fishing  mortality  during 
the  1984-89  period.  Amendment  9 
established  a  framework  procedure  for 
modifying  this  criterion,  if  needed,  and 
included  a  review  with 
recommendations  from  a  SBAP. 


Federal  Register /Vol.  64.  No.  153 /Tuesday.  August  10,  1999 /Notices 


43357 


!]opies  of  the  agendas  can  be  obtained 
b  1  calling  813-228-2815.  Although 
o  ]  ler  issues  not  on  the  agenda  may 
o )  me  before  the  SBAP  for  discussion,  in 
ai ;  :ordance  with  the  Magnuson-Stevens 
F  I  ihery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 

formal  action  during  these  meetings. 
Actions  will  be  restricted  to  those  issues 
s] )  9cifically  identified  in  the  agendas 
li  s  ted  as  available  by  this  notice. 

S  [  edal  Accommodatioiis 

This  meeting  is  physically  accessible 
t(i  people  with  disabilities.  Requests  for 
s)f  n  language  interpretation  or  other 
atixiliary  aids  should  be  directed  to 
A^ane  Alford  at  the  Coimcil  (see 
ESSES)  by  August  19, 1999. 

ated:  August  4.  1999. 

C.  Morehead. 

ing  Director,  Office  of  Sustainable 
F  'iheries.  National  Marine  Fisheries  Service. 

(Ill  Doc.  99-20534  Filed  8-9-99;  8:45  am] 

BLUNQ  CODE  3S10-39-F 


PARTMENT  OF  COMMERCE 

i  Oceanic  and  Atmospheric 
Iministration 

080299A1 

Hie  Fishery  iManagement  Council; 
Meeting 

ENCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
ospheric  Administration  (NOAA), 
mmerce. 

:  Notice  of  public  meeting. 


IMMARY:  The  Pacific  Fishery 
^bnagement  Coimcil's  (Council)  Ad- 
l  lOc  Groundfish  Strategic  Plan 
Development  Committee  (Committee) 
will  hold  a  work  session  which  is  open 
to  the  public. 

cAteS:  The  meeting  will  begin 
liursday,  August  26, 1999,  at  10  a.m.,. 
a  nd  may  go  into  the  evening  imtil 
business  for  the  day  is  completed.  The 
EtiBeting  will  reconvene  at  8  a.m.  on 
Rmday,  August  27, 1999,  and  continue 
tjiroughout  the  day  until  business  for 
the  day  is  completed. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Pacific  Council  Conference  Room, 
2130  SW  Fifth  Avenue,  Suite  224, 
F  drtland,  OR;  telephone:  (503)  326- 
6352. 

Fcifl  FURTHER  INFORMATION  CONTACT:  Mr. 
lawrence  D.  Six,  Executive  Director; 
i»|ephone:  (503)  326-6352. 
SI^PPLEMENTARY  INFORMATION:  The 
I  iirpose  of  the  meeting  is  to  confer  with 
t  ]  B  consultant  to  refine  the  process  for 


development  of  a  strategic  plan  for  the 
West  Coast  groundfish  fishery. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  conference  date. 

Dated:  August  4. 1999. 
Bruce  C.  Mnrehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(PR  Doc.  99-20535  Filed  8-9-99:  8:45  am) 

BILLING  CODE  3S10-22-f 


DEPARTMENT  OF  DEFENSE 

Office  of  tlie  Secretary 

Submission  for  0MB,  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  CHAMPUS  Claim  Patient's 
Request  for  Medical  Pajmient;  DD  Form 
2642;  OMB  Number  0720-0006. 

Type  of  Request:  Extension. 

Number  of  Respondent:  956,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  956,000. 

Average  Burden  Per  Response:  15 
minutes. 

Annual  Burden  Hours:  239,000. 

Needs  and  Uses:  This  form  is  used 
solely  by  beneficiaries  claiming 
reimbursement  for  medical  expenses 
imder  the  TRICARE  Program  [formerly 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(TRICARE/CHAMPUS)].  The 
information  collected  is  used  by 
TRICARE  to  determine  beneficiary 
eligibility,  other  health  insurance 
liability,  certification  that  the 
beneficiary  received  care,  and 
reimbursement  for  the  medical  services 
received. 

Affected  Public:  Individuals  or 
households. 


Frequency:  On  occasion. 

Respondents  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Allison  Eydt. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD 
(Health  Affairs),  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204.  Arlington.  VA  22202-4302. 

Dated:  August  4,  1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  99-20479  Filed  8-9-99;  8:45  am) 

BILUN6  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Board  of  Visitors  Meeting 

agency:  Department  of  Defense 
Acquisition  University. 

action:  Board  of  visitors  meeting. 

summary:  The  next  meeting  of  the 
Defense  Acquisition  University  (DAU) 
Board  of  Visitors  (BoV)  will  be  held  at 
the  Packard  Conference  Center.  Building 
184,  Ft.  Belvoir,  Virginia  on  Wednesday 
September  1. 1999  from  0900  until 
1600.  The  purpose  of  this  meeting  is  to 
report  back  to  the  BoV  on  continuing 
items  of  interest.  The  agenda  will  also 
include  a  presentation  on  the  most 
recent  efforts  to  reorganize  the 
University  into  a  unified  structure. 

The  meeting  is  open  to  the  public; 
however,  because  of  space  limitations, 
allocation  of  seating  will  be  made  on  a 
first-come,  first  served  basis.  Persons 
desiring  to  attend  the  meeting  should 
call  Mr.  John  Michel  at  703-845-6756. 

Dated:  August  4,  1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  99-20482  Filed  8-9-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

DavMMe  brtelllQence  Agency,  Science 
and  Technology  Advleory  Boerd 
wMwea  I'anei  Meenng 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
action:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory  board 
has  been  scheduled  as  follows: 
DATES:  12  Augiist  1999  (9  am  to  4  pm). 
ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington,  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj. 
Donald  R.  Gulp,  Jr.,  USAF.  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  DC 
20340-1328  (202) 231-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b{c)(l),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discussion  several  current 
critical  intelligence  issues  and  advise 
the  Director.  DIA,  on  related  scientific 
and  technical  matters. 

Dated:  August  4. 1999. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  9»-20480  Filed  8-9-99;  8:45  am) 
■HJJNG  COOE  S001-10-H 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defence  Intelligence  Agency,  Science 
and  Technology  Advleory  Board 
Cloeed  Panel  Meeting 

AGENCY:  Department  of  Defense.  Defense 
Intelligence  Agency. 
ACTION:  Notice. 


SUMMARY:  Piusuant  to'the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows. 
DATES:  17  August  1999  (8  am  to  4  pm). 
ADDRESSES:  The  Defense  Intelligence 
Agency,  200  MacDill  BLVD, 
Washington,  DC,  20340. 
FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Donald  R.  Culp,  Jr.,  USAF.  Executive 


Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  DC 
20340-1328 (202)  231-4930. 

SUPPt^MENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

August  4, 1999. 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  99-20481  Filed  8-9-99;  8:45  am) 

nUMG  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary  of  Defdnee 

Department  of  Defenee  Wage 
Committee;  Notice  of  Cloeed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  September  7,  1999, 
September  14,  1999,  September  21, 
1999,  and  September  28, 1999,  at  10:00 
a.m.  in  Room  A105,  The  Nash  Building, 
1400  Key  Boulevard.  Rossyln,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close  '• 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  August  4. 1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  99-20483  Filed  8-9-99;  8:45  ami 
BILUNG  COOE  S001-10-M 


DEPARTMENT  OF  ENERGY 

Record  of  Decision  for  Long-Term 
Management  and  Uee  of  Depleted 
Urenium  Hexafluorkto 

AGENCY:  Department  of  Energy. 
ACTION:  Record  of  Decision. 

SUMMARY:  The  Department  of  Energy 
("DOE"  or  "the  Department")  issued  the 
Final  Programmatic  Environmental 
Impact  Statement  for  Alternative 
Strategies  for  the  Long-Tenn 
Management  and  Use  of  Depleted 
Uranium  Hexafluoride  (Final  PEIS)  on 
April  23, 1999.  DOE  has  considered  the 
enviroiunental  impacts,  benefits,  costs, 
and  institutional  and  programmatic 
needs  associated  with  the  management 
and  use  of  its  approximately  700,000 
metric  tons  of  depleted  uranium 
hexafluoride  (DUFe).  DOE  has  decided 
to  promptly  convert  the  depleted  UFa 
inventory  to  depleted  uraniiun  oxide, 
depleted  uranium  metal,  or  a 
combination  of  both.  The  depleted 
uranium  oxide  will  be  used  as  much  as 
possible  and  the  remaining  depleted 
uranium  oxide  will  be  stored  for 
potential  future  uses  or  disposal,  as 
necessary.  At  this  time,  the  Department 
does  not  believe  that  long-term  storage 
as  depleted  uranium  metal  and  disposal 
as  depleted  uranium  metal  are 
reasonable  alternatives;  however,  the 
Department  remains  open  to  exploring 
these  options  further.  Pursuant  to  this 
Record  of  Decision  (ROD),  any  proposal 
to  proceed  with  the  siting,  construction, 
and  operation  of  a  facility  or  facilities 
will  involve  additional  review  under  the 
National  Environmental  Policy  Act 
(NEPA).  DOE  anticipates  that 
approximately  4,700  cylinders 
containing  depleted  UFe  that  are  located 
at  the  East  Tennessee  Technology  Park 
(formerly  known  as  the  K-25  Site),  in 
Oak  Ridge,  Tennessee,  would  be 
shipped  to  a  conversion  facility.  Uses 
for  the  converted  product  potentially 
include  Government  applications  and 
applications  that  may  be  developed  by 
the  private  sector. 

ADDRESSES:  The  Final  PEIS  and  ROD  are 
available  on  the  Office  of  Environment, 
Safety  and  Health  NEPA  home  page  at 
http://www.eh.doe.gov/nepa  or  on  the 
Office  of  Nuclear  Energy.  Science  and 
Technology  (NE)  home  page  at  http:// 
www.ne.doe.gov.  You  may  request 
copies  of  the  Final  PEIS  and  this  ROD 
by  calling  the  toll-free  number  1-800- 
517-3191,  by  faxing  requests  to  (301) 
903-4905,  by  making  requests  via  the 
depleted  UF^  home  page  at  http:// 
web.  ead.  anl.gov/umnium/finalpeis.  cfm, 
via  electronic  mail  to 
scott.harlow@hq.doe.gov.,  or  by  mailing 
them  to:  Scott  E.  Harlow,  NE.  U.S. 
Department  of  Energy,  19901  German- 
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1  Dwn  Road,  Gennantown,  Maryland 
^0874. 

irOR  FURTHER  INFORMATION  CONTACT:  For 
Uiformatlon  on  the  alternative  strategies 
toT  the  long-term  management  and  use 
f  depleted  UFe,  contact  Scott  Harlow  at 
le  address  listed  above.  For  general 
onnation  on  the  DOE  NEPA  process, 
lease  contact:  Carol  Borgstrom, 
irector.  Office  of  NEPA  Policy  and 
sistance  (EH-42),  U.S.  Department  of 
Inergy,  1000  Independence  Avenue, 
W.,  Washington.  D.C.  20585,  (202) 
86-4600  or  1-800-472-2756. 
>LEMENTARY  INFORMATK>N: 

Background 

Etepleted  UFe  results  from  the  process 
c  f  making  uranium  suitable  for  use  as 
f  tiel  for  nuclear  power  plants  or  for 
ciiiitary  applications.  The  use  of 
L  ranium  in  these  applications  requires 
i  icreasing  the  proportion  of  the 
iranium-235  isotope  found  in  natural 
L  ranium  through  an  isotopic  separation 
:  rocess  called  uranium  enrichment. 
'.  raseous  diffusion  is  the  enrichment 
:  rocess  ciurently  used  in  the  United 
:  tates.  The  depleted  UFs  that  is 
:  roduced  as  a  result  of  enrichment 
:  ^ically  contains  0.2  percent  to  0.4 
:  ercent  uraniiun-235  and  is  stored  as  a 
islid  yi  large  metal  cylinders  at  the 
]  iseous  diffusion  facilities. 

Large-scale  uranium  enrichment  in 
he  United  States  began  as  part  of 
ktordic  bomb  development  during 
iworld  War  11.  Uranium  enrichment 
ibtivities  were  subsequently  continued 
^nder  the  U.S.  Atomic  Energy 
!^nunission  and  its  successor  agencies 
deluding  DOE.  The  K-25  Plant  {now 
:  died  the  East  Tennessee  Technology 
lark)  at  Oak  Ridge,  Tennessee,  was  the 
st  of  the  three  gaseous  diffusion 
ants  constructed  to  produce  enriched 
nium.  The  U.S.  program  to  enrich 
anium  was  conducted  first  to  support 
.S.  national  security  activities  and 
ter  (by  the  late  1960s)  to  provide 
ched  uraniiun-235  for  fuel  for 
mmercial  nuclear  power  plants  in  the 
nited  States  and  abroad.  The  K-25 
lant  ceased  operation  in  1985,  but 
ranium  enrichment  continues  at  both 
he  Paducah  Site  in  Kentucky  and  the 
1 '  Jrtsmouth  Site  in  Ohio.  These  two 
)  iants  are  now  operated  by  USEC  Inc. 
1 1  Drmerly  known  as  the  United  States 
Enrichment  Corporation),  created  by 
1  aw  in  1993  to  privatize  the  luanium 
« II  uichment  program.  Depleted  UF6  is 
!  tiored  as  a  solid  at  all  three  sites  in  steel 
cylinders.  Each  cylinder  holds 
i  )proximately  9  to  12  metric  tons  of 
][  aterial.  The  cylinders  usually  are 
!  tacked  two  layers  high  in  outdoor  areas 
« 1  Jled  "yards."  • 


DOE  maintains  an  active  cylinder 
management  program  to  improve 
storage  conditions  in  the  cylinder  yards, 
to  monitor  cylinder  integrity  by 
conducting  routine  inspections  for 
breaches  (leaks),  and  to  perform 
cylinder  maintenance  and  repairs  as 
needed.  The  results  of  these 
management  activities  ensure  that 
cylinders  are  stored  with  minimiun 
risks  to  workers,  members  of  the  general 
public,  and  the  environment  at  the  sites. 
Because  storage  began  in  the  early  1950s 
and  the  cylinders  are  stored  outdoors, 
many  of  the  cylinders  now  show 
evidence  of  external  corrosion.  Eight 
cylinders  out  of  the  46,422  that  were 
filled  by  DOE  or  its  predecessor 
agencies  have  developed  leaks.  Because 
the  depleted  UFe  is  a  solid  at  outdoor 
ambient  temperatuivs  and  pi-essures,  it 
is  not  readily  released  from  a  cylinder 
following  a  breach. 

DOE  has  an  integrated  program  plan 
that  has  been  in  place  since  December 
1994  to  ensure  the  safe  management  of 
these  cylinders.  Under  this  program 
plan,  if  alternative  uses  for  the  depleted 
uranium  were  not  found  to  be  feasible 
by  approximately  the  year  2010,  DOE 
would  take  steps  to  convert  the  depleted 
UFe  to  triuranium  octaoxide  (U.iOs) 
beginning  in  the  year  2020.  UiOs  would 
be  more  chemically  stable  than  the 
depleted  UFf,  and  would  be  safely  stored 
pending  a  determination  that  all  or  a 
portion  of  the  depleted  uranium  was  no 
longer  needed.  At  that  point,  the  UiOs 
would  be  disposed  of  as  low-level  waste 
(LLW).  This  program  plan  was  based  on 
reserving  depleted  UFe  for  future 
defense  needs  and  for  other  potential 
productive  and  economically  viable 
4)urposes  including  possible 
reenrichment  in  an  atomic  vapor  laser 
isotope  separation  plant,  conversion  to 
depleted  uranium  metal  for  fabricating 
antitank  weapons,  and  use  as  fuel  in 
advanced  liquid  metal  nuclear  reactors. 
Since  the  time  when  that  program  plan 
was  put  into  place,  several 
developments  have  occurred  prompting 
the  need  for  its  revision.  These 
developments  include  the  passage  and 
implementation  of  the  Energy  Policy 
Act  of  1992  that  assigned  responsibility 
for  uranium  enrichment  to  the  United 
States  Enrichment  Corporation.  Also, 
the  demand  for  emtitank  weapons  has 
diminished,  and  the  advanced  liquid 
metal  nuclear  reactor  program  has  been 
canceled.  In  addition,  stakeholders  near 
the  current  cylinder  storage  sites  have 
expressed  concern  about  the 
environmental,  safety,  health,  and 
regulatory  issues  associated  with  the 
continued  storage  of  the  depleted  UFf,    ' 
inventory.  The  selection  of  a  new 


management  strategy  constituted  a 
major  Federal  action  and  required 
preparation  of  a  PEIS. 

Tne  Final  Plan  for  the  Conversion  of 
Depleted  Uranium  Hexafluoride  (herein 
referred  to  as  the  "Plan")  submitted  to 
Congress  in  JiUy  1999  was  prepared  in 
accordance  with  Public  Law  105-204, 
which  required  the  Department  to 
prepare  and  submit  a  plan  to  construct 
conversion  facilities  at  both  the  Paducah 
and  Portsmouth  gaseous  diffusion 
plants.  The  Plan  was  also  consistent 
with  the  preferred  alternative  of  the 
Final  PEIS,  to  begin  conversion  of  the 
depleted  UFe  inventory  to  depleted 
lu-anium  oxide,  depleted  uranium  metal, 
or  a  combination  of  both.  The 
Department  currently  expects  that 
conversion  to  depleted  uranium  metal 
would  be  performed  only  if  uses  become 
available.  At  this  time,  the  Department 
does  not  believe  that  long-term  storage 
as  depleted  uranium  metal  and  disposal 
as  depleted  uranium  metal  are 
reasonable  alternatives;  however,  the 
Department  remains  open  to  exploring 
these  options  further.  DOE  plans  to  use 
the  resources  and  expertise  of  the 
private  sector  to  convert  the  depleted 
UF6  inventory-.  The  Department  has 
proceeded  to  implement  its 
procurement  strategy  to  award  one  or 
more  contracts  for  the  design, 
construction,  operation,  and 
decontamination  and  decommissioning 
of  conversion  facilities  and  support 
functions.  The  draft  request  for 
proposals  for  this  procurement, 
scheduled  to  be  issued  in  the  summer 
of  1999,  will  be  based  on  responses 
received  from  the  Department's  request 
for  expressions  of  interest  issued  March 
4, 1999,  input  from  Congress  and 
stakeholders,  the  draft  Plan,  and  the 
Final  PEIS. 

Work  on  the  PEIS  began  in  1994  with 
a  request  for  reconunendations  for 
management  strategies  for  depleted  UFs 
published  in  the  Federal  Register 
designed  to  solicit  ideas  from  industry 
and  the  general  public  for  the 
management  and  use  of  depleted  UFe. 
The  responses  were  evaluated  and  those 
that  appeared  reasonable  provided  the 
basis  for  the  alternatives  that  were 
subsequently  assessed  in  the  PEIS.  The 
technologies  that  were  suggested  were 
described  in  The  Technology 
Assessment  Report  for  the  Long-Term 
Management  of  Depleted  Uranium 
Hexafluoride  (UCRL-AR-120372)  and 
The  Engineering  Analysis  Report  for  the 
Long-Term  Management  of  Depleted 
Uranium  Hexafluoride  (UCRL-AR- 
124080).  The  costs  associated  with  the 
alternatives  analyzed  in  the  PEIS  are 
provided  in  the  Cost  Analysis  Report  for 
the  Long-Term  Management  of  Depleted 
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Uranium  Hexafluoride  (UCRL-AR- 
127650).  Public  scoping  meetings  for  the 
PEIS  were  held  in  Portsmouth,  Ohio; 
Paducah,  Kentucky;  and  Oak  Ridge, 
Tennessee.  The  Draft  PEIS  was  issued  in 
December  1997.  Public  hearings  on  the 
Draft  PEIS  were  held  in  Portsmouth. 
Ohio;  Paducah,  Kentucky;  Oak  Ridge, 
Tennessee;  and  Washington,  D.C.  Based 
on  the  comments  received,  a  revised 
version  of  the  dociunent  was  produced 
that  included  a  revision  of  the  preferred 
alternative.  The  Final  PEIS  was  mailed 
to  interested  parties  and  was  made 
available  to  the  pubUc  using  the  World 
Wide  Web  on  April  16. 1999. 

n.  Purpose  and  Need  fior  the  Agency 
Action 

The  piirpose  of  the  PEIS  was  to 
reexamine  DOE's  long-term 
management  strategy  for  depleted  UFe 
and  alternatives  to  that  strategy.  DOE 
needs  to  take  this  action  to  respond  to 
economic,  environmental,  and  legal 
developments.  The  PEIS  examined  the 
environmental  consequences  of 
alternative  strategies  for  long-term 
storage,  use,  and  disposal  of  the  entire 
inventory  as  well  as  the  no-action 
alternative. 

m.  Aheniatives  Analyzed  in  Detail 

DOE  evaluated  the  following 
alternative  strategies  for  the  long-term 
management  and  use  of  depleted  UF6. 

No  Action.  Under  this  alternative, 
depleted  UFe  cylinder  storage  was 
assumed  to  continue  at  the  three  current 
storage  sites  indefinitely.  Potential 
environmental  impacts  were  estimated 
through  the  year  2039.  The  activities 
assumed  to  occur  at  the  sites  imder  the 
no-action  altonative  include  a 
comprehensive  cylinder  monitoring  and 
maintenance  program  with  routine 
cylinder  inspections,  ultrasonic 
thickness  testing  of  cylinders, 
radiological  surveys,  cylinder  painting 
to  prevent  corrosion,  cylinder  yard 
surveillance  and  maintenance, 
construction  of  four  new  or  improved 
cylinder  yards  at  Paducah  and  one  at  K- 
25,  and  relocation  of  some  cylinders  at 
Paducah  and  K-25  to  the  new  or 
improved  yards.  Cylinders  were 
assiuned  to  be  painted  every  ten  years, 
which  is  consistent  with  current  plans. 

Long-Term  Stomge  as  Depleted  UFe. 
This  alternative  includes  long-term 
storage  at  a  single  location  and  could 
involve  storage  of  cylinders  in  newly 
constructed  yards,  buildings,  or  an 
undergroimd  mine.  The  location  of  such 
a  long-term  storage  facility  could  be  at 
a  site  other  than  a  current  storage  site. 
Continued  storage  of  depleted  UFf, 
cylinders  at  the  three  current  storage 
sites,  with  existing  cylinder 


management  of  the  entire  inventory, 
would  occur  through  2008.  and  the 
inventory  would  decrease  through  2034 
as  cylinders  are  being  consolidated  at  a 
long-term  storage  facility.  Cylinders 
would  be  prepared  for  shipment  at  the 
three  ciuxent  storage  sites  with 
transportation  of  cylinders  to  a  long- 
term  storage  facility  by  truck  or  rail.  The 
long-term  storage  facility  would  include 
yards,  buildings,  or  an  underground 
mine.  Transportation  and  disposal  of 
any  waste  created  from  the  activities 
listed  above  woiild  occur  under  this 
alternative. 

Long-Term  Storage  as  Uranium 
Oxide.  Under  this  alternative,  the 
depleted  UFa  would  be  converted  from 
depleted  UFb  to  depleted  uranium  oxide 
prior  to  placement  in  long-term  storage. 
Storage  in  a  retrievable  form  in  a  facility' 
designed  for  indefinite,  low- 
maintenance  operation  wovdd  preserve 
access  to  the  depleted  uranium.  Storage 
in  the  form  of  an  oxide  would  be 
advantageous  in  view  of  long-term 
stability  and  the  material  preferred  for 
use  or  disposal  at  a  later  date. 
Conversion  of  the  depleted  UFe  to 
depleted  uranium  oxide  was  assumed  to 
take  place  in  a  newly  constructed  stand- 
alone plant  dedicated  to  the  conversion 
process.  Two  forms  of  uranium  oxide, 
UjOg  and  uraniiun  dioxide  (UO2),  were 
considered.  Both  oxide  forms  have  low 
solubility  in  water  and  are  relatively 
stable  over  a  wide  range  of 
environmental  conditions.  Two 
representative  conversion  technologies 
were  assessed  for  conversion  to  U^^^g 
and  three  for  conversion  to  UO2.  In 
addition  to  producing  depleted  uraniiun 
oxide,  conversion  would  result  in  the 
production  of  considerable  quantities  of 
hydrogen  fluoride  (HF)  as  a  byproduct. 
HF  could  be  converted  to  anhydrous 
hydrogen  fluoride  (AHF),  a 
commercially  valuable  chemical.  AHF  is 
toxic  to  humans  if  exposed  at  high 
enough  concentrations.  HF  is  typically 
stored  and  transported  as  a  liquid,  and 
inventories  produced  frt)m  the 
conversion  process  potentially  could  be 
sold  for  use.  Alternatively.  HF  could  be 
neutralized  by  the  addition  of  lime  to 
form  a  solid  fluoride  salt.  CaF2.  which 
is  much  less  toxic  than  HF.  CaF2 
potentially  could  be  sold  for  commercial 
use  or  could  be  disposed  of  either  in  a 
landfill  or  LLW  disposal  facility 
depending  on  the  uraniiun 
concentration  and  the  applicable 
regulations  at  the  time  of  disposal. 
Following  conversion,  the  depleted 
uranium  oxide  was  assumed  to  be 
stored  in  drums  in  buildings,  below 
ground  vaults,  or  an  underground  mine. 
The  storage  facilities  would  be  designed 


to  protect  the  stored  material  from 
natural  forces/degradation  by 
environmental  forces.  Once  placed  in 
storage,  the  drums  would  require  only 
routine  monitoring  and  maintenance 
activities. 

Use  as  Uranium  Oxide.  Under  this 
alternative,  depleted  UFf,  would  first  be 
converted  to  depleted  uranium  oxide 
(UO2  or  UjOg).  For  assessment  purposes, 
conversion  to  depleted  UO2  was 
assumed.  There  is  a  variety  of  current 
and  potential  uses  for  depleted  uranium 
oxide  including  use  as  radiation 
shielding,  use  in  dense  materials 
applications  other  than  shielding,  use  in 
light  water  reactor  fuel  cycles,  and  use 
in  advanced  reactor  fuel  cycles. 
Radiation  shielding  was  selected  as  the 
representative  use  option  for  detailed 
analysis  in  the  PEIS.  A  conversion 
facility  would  be  required  to  convert 
UF6  to  depleted  uranium  oxide.  The 
conversion  facility  would  also  produce 
either  AHF  or  CaF2  as  a  byproduct. 
These  materials  would  be  used  or 
disposed  as  discussed  above. 

Use  as  Umnium  Metal.  In  this 
alternative,  depleted  UF^  would  first  be 
converted  to  depleted  uranium  metal. 
Similar  to  use  as  depleted  uranium 
oxide,  the  depleted  uranium  metal  was 
assumed  to  be  used  as  the  primary 
shielding  material  in  casks  designed  to 
contain  spent  nuclear  fuel  or  high-level 
waste.  The  depleted  uranium  metal 
would  be  enclosed  between  the  stainless 
steel  shells  making  up  the  body  of  the 
casks.  A  conversion  facility  would  be 
required  to  convert  depleted  UFe  to 
depleted  uranium  metal.  The 
conversion  facility  wquld  also  produce 
either  AHF  or  CaF2  as  a  byproduct. 
These  materials  would  be  used  or 
disposed  as  discussed  above.  In 
addition,  some  metal  conversion 
technologies  would  also  produce  large 
quantities  of  magnesium  fluoride  as  a 
byproduct.  The  magnesium  fluoride 
would  be  disposed  of  either  in  a 
sanitary  landfill  or  LLW  disposal  facility 
depending  upon  the  uranium 
concentration  and  applicable  disposal 
regulations  at  the  time.  The  manufacture 
of  depleted  uranium  metal  casks  was 
assumed  to  take  place  at  a  stand-alone 
industrial  plant  dedicated  to  the  cask 
manufacturing  process.  The  plant  would 
be  capable  of  receiving  depleted 
uranium  metal  from  a  conversion 
facility,  manufecturing  casks,  and 
storing  the  casks  until  shipment  by  rail 
to  a  user  such  as  a  nuclear  power  plant 
or  DOE  facility. 

Disposal.  Under  the  disposal 
alternative,  depleted  UFe  would  be 
chemically  converted  to  a  more  stable 
depleted  uranium  oxide  form  and 
disposed  of  below  ground  as  LLW. 
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( ]  Qmpared  with  long-term  storage, 
( 1  isposal  is  considered  to  be  permanent 
'  with  no  intent  to  retrieve  the  material 
J  or  future  use.  Prior  to  disposal, 
conversion  of  depleted  UFe  was 
iifsumed  to  take  place  at  a  newly 
ippnstructed  stand-alone  plant  dedicated 
the  conversion  process.  This  activity 
ould  be  identical  to  that  described 
der  the  long-term  storage  as  oxide 
alternative.  Potential  impacts  were 
aluated  for  both  UO2  and  UjOg.  The 
inversion  facility  would  convert 
pleted  UFa  to  depleted  uranium  oxide 
d  would  produce  either  AHF  or  CaF2 
a  bj^roduct.  These  materials  would 
used  or  disposed  as  discussed  above, 
veral  disposal  options  were 
nsidered  including  disposal  in 
allow  earthen  structures,  below 
ound  vaults,  and  an  underground 
Kline.  In  addition,  two  physical  waste 
qorms  were  considered,  ungrouted  waste 
$id  grouted  waste. 
;  I  Grouted  waste  refers  to  the  solid 
1 3  aterial  obtained  by  mixing  the 
c  !i  »pleted  uranium  oxide  with  cement 
i  1  id  repackaging  it  in  drums.  Grouting  is 
i  c  tended  to  increase  structural  strength 
i  i  id  stability  of  the  waste  and  to  reduce 
1 1  e  solubility  of  the  waste  in  water. 
1 1  iwever,  because  cement  would  be 
a  ( Ided  to  the  depleted  uraniiun  oxide, 
£  jaouting  would  increase  the  total 
\  olume  requiring  disposal.  Grouting  of 
\  I  aste  was  assumed  to  occur  at  the 
c  i  sposal  facility. 

DOE'S  Preferred  Alternative.  DOE's 
1 1  eferred  alternative  for  the  long-term 
1 1  anagement  and  use  of  depleted  UFb  is 
1 3  begin  conversion  of  the  depleted  UFa 
i  ]  ventory,  as  soon  as  possible,  to 
c  opleted  uranium  oxide,  depleted 
u  ]  anium  metal,  or  a  combination  of 
b  ( th.  The  conversion  products,  such  as 
f  1  lorine,  would  be  used  as  much  as 
p  ( issible,  and  the  remaining  products 
V  r  3uld  be  stored  for  fiitiue  uses  or 
d  isposal.  The  Department  currently 
e  *  pects  that  conversion  to  depleted 
u  I  anium  metal  would  be  performed 
01  ly  if  uses  become  available.  At  this 
1 1  ae,  the  Department  does  not  believe 
t]  1  it  long-term  storage  as  depleted 
u  I  anium  metal  and  disposal  as  depleted 
u  I  anium  metal  are  reasonable 
a  1  ematives;  however,  the  Department 
r(»  nains  open  to  exploring  these  options 
f  ifther.  DOE's  preferred  alternative  in 
tl  ife  Draft  PEIS  was  to  begin  to  convert 
tl  1 3  depleted  UFe  inventory  to  uranium 
OKide  or  depleted  luanium  metal  only  as 
u  9  es  for  the  material  became  available. 
S  e  veral  reviewers  expressed  a  desire  for 
C  ()E  to  start  conversion  as  soon  as 
pcssible.  After  consideration  of  the 
cpbunents,  DOE  revised  the  preferred 
a  ^emative  in  the  Final  PEIS  to  call  for 
tlie  prompt  conversion  of  the  material  to 


depleted  uraniiun  oxide,  depleted 
uranium  metal,  or  a  combination  of  both 
and  long-term  storage  of  that  portion  of 
the  depleted  uraniiun  oxide  that  cannot 
be  put  to  immediate  use.  Any  proposal 
to  proceed  with  the  location, 
construction,  and  operation  of  a  facility 
or  facilities  will  involve  additional 
review  under  NEPA  and  will  be  subject 
to  availability  of  funding.  DOE  expects 
that  in  the  future,  uses  would  be  found 
for  some  portion  of  the  converted 
material.  The  value  of  depleted  uranium 
and  HF  or  CaFj  for  use  is  based  on  their 
unique  qualities,  the  size  of  the 
inventory,  and  the  history  of  uses 
already  implemented.  DOE  plans  to 
continue  its  support  for  the 
development  of  Government 
applications  for  depleted  uranium 
products  and  to  continue  the  safe 
management  of  its  depleted  uranium 
inventory  as  long  as  such  inventory 
remains  in  storage  prior  to  total 
conversion. 

IV.  Alternatives  Dismissed  From 
Detailed  Consideration 

Storage  and  Disposal  as  Depleted 
Uranium  Metal.  Conversion  of  depleted 
UF6  to  depleted  uranium  metal  for  long- 
term  storage  and  conversion  to  depleted 
uranium  metal  for  disposal  were  not 
analyzed  in  depth  as  reasonable 
alternatives  in  the  Final  PEIS.  These 
alternatives  were  rejected  because  of 
higher  conversion  cost  for  some 
processes  used  to  convert  UFe,  to  metal, 
the  lower  chemical  stability  of  uranium 
metal  as  opposed  to  uranium  oxide  thus 
requiring  different  considerations  for 
handling  and  storage,  and  uncertainty 
over  the  suitability  of  depleted  uranium 
metal  as  a  final  disposal  form.  At  this 
time,  the  Department  does  not  believe 
that  long-term  storage  as  depleted 
uranium  metal  and  disposal  as  depleted 
uranium  metal  are  reasonable 
alternatives;  however,  the  Department 
remains  open  to  exploring  these  options 
further. 

Storage  and  Disposal  as  Depleted 
Urardum  Tetrafluoride  (UF4).  Long-term 
storage  as  depleted  UF4  and  disposal  as 
depleted  UF4  were  also  not  analyzed  in 
depth  as  reasonable  alternatives  in  the 
Final  PEIS.  Although  more  stable  than 
UF6,  UF4  has  no  identified  direct  use, 
offers  no  obvious  advantage  in  required 
storage  space,  and  is  less  stable  than 
oxide  forms.  Fiulher,  as  a  disposal  form, 
UF4  is  soluble  in  water. 

V-  Summary  of  Environmental  Impacts 

The  PEIS  analyses  indicated  that  the 
areas  of  potential  adverse  environmental 
impacts  include  human  health  and 
safety  impacts,  impacts  to  ground  water, 
air  quality,  and  waste  management 


under  certain  conditions.  In  addition, 
the  Final  PEIS  identified  net  positive 
socioeconomic  impacts  in  terms  of 
employment  and  income  for  all 
alternatives.  The  most  important 
potential  impacts  in  these  areuii  are 
summarized  in  the  following  paragraphs 
(detailed  discussions  are  provided  in 
the  Final  PEIS).  For  all  altemaUves, 
potential  impacts  in  other  areas, 
including  ecological  resources,  resource 
requirements,  land  use,  cultural 
resources,  arid  environmental  justice,  it 
was  determined  to  be  low  to  negligible 
or  entirely  dependent  on  the  actual  sites 
where  the  alternatives  would  be 
implemented  that  are,  as  yet, 
unidentified. 

Human  Health  and  Safety.  Potential 
impacts  to  the  health  and  safety  of 
workers  and  members  of  the  public  are 
possible  during  construction  activities, 
during  normal  facility  operations,  in  the 
long-term  if  ground  water 
contamination  occurs,  from  facility 
accidents,  and  from  transportation. 
During  normal  facility  operations,  under 
all  alternatives,  impacts  to  human 
health  and  safety  would  be  limited  to 
involved  workers  (persons  directly 
involved  in  the  handling  of  radioactive 
or  hazardous  materials).  Involved 
.  workers  could  be  exposed  to  low-level 
radiation  emitted  by  depleted  uranium 
during  the  normal  course  of  their  woric 
activities.  The  overall  radiation 
exposure  of  workers  was  estimated  to 
result  in  one  cancer  fatality  under  the 
no-action  alternative,  from  one  to  two 
cancer  fatalities  under  the  long-term 
storage  as  UF6  and  the  two  use 
alternatives,  and  up  to  three  cancer 
fatalities  under  the  disposal  and 
preferred  alternatives.  For  all 
alternatives,  except  the  disposal  as 
oxide  alternative,  these  exposures  were 
estimated  to  be  within  applicable  public 
health  standards  and  regulations. 

For  the  disposal  as  oxide  alternative, 
if  the  disposal  facility  were  located  in  a 
"wet"  environment  (typical  of  the 
Eastern  United  States),  the  estimated 
dose  firom  the  use  of  groundwater  at 
1 ,000  years  after  the  assumed  failure  of 
the  facility  would  be  about  100  mrem/ 
year,  which  would  exceed  the 
regulatory  dose  limit  of  25  mrem/year 
specified  in  10  CFR  Part  61  and  DOE 
Order  5820.2A  for  the  disposal  of  LLW. 
In  a  "dry"  environment  typical  of  the 
Western  United  States,  the  analysis 
indicated  that  disposal  would  not 
exceed  regulatory  limits  for  over  1,000 
years  in  the  future  even  if  the  fecility 
leaked.  ' 

Under  all  alternatives,  workers 
(including  involved  and  noninvolved) 
could  be  injured  or  killed  from  on-the- 
job  accidents  unrelated  to  radiation  or 
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chemical  exposure.  Using  statistics  from 
similar  activities,  under  the  no-action 
alternative,  it  was  estimated  that  zero 
fetalities  and  about  180  injuries  might 
occur  over  the  period  from  1999  through 
2039.  Under  all  other  alternatives,  it  was 
estimated  that  from  one  to  five  fatalities 
and  bom  310  to  4,100  injuries  might 
occur  over  the  same  period. 

Accidents  are  possible  that  could 
release  radiation  or  chemicals  to  the 
environment  potentially  causing 
advOTse  health  effects  among  workers 
and  members  of  the  public  under  all 
alternatives.  Accidents  involving 
cylinders  are  possible  under  all 
alternatives  and  could  have  severe 
consequences  (depending  on  the 
amoimt  of  DUF6  released)  that  would  be 
primarily  limited  to  on-site  workers 
even  under  the  worst  conditions.  Ehuing 
a  severe  cylinder  accident,  it  was 
estimated  that  up  to  three  fatalities  from 
HF  exposure  would  occur  among 
noninvolved  workers,  with  the 
additional  possibility  of  fatalities  among 
those  directly  involved  in  the  accident. 
However,  because  the  probability  of 
such  accidents  occmring  is  low.  they 
would  not  be  expected  to  occur  during 
the  operational  periods  considered  in 
the  Final  PEIS. 

Low  probability  accidents  involving 
chemicals  at  a  conversion  facility  were 
estimated  to  have  potential 
consequences  that  are  much  greater  than 
accidents  involving  cylinders.  Such 
accidents  would  be  possible  under  the 
long-term  storage  as  oxide,  use  as  oxide, 
use  as  metal,  disposal,  and  preferred 
alternatives  because  they  would  require 
conversion  of  UFe  to  another  chemical 
form  with  rupture  of  tanks  containing 
AHF  or  ammonia  estimated  to  have  the 
largest  potential  consequences.  Such 
accidents  are  expected  to  occur  with  a 
frequency  of  less  than  once  in  one 
million  per  year  of  operation.  If  such  a 
severe  event  were  to  occur,  it  was 
estimated  that  up  to  30  fatalities  among 
the  public  and  four  fatalities  among 
noninvolved  workers  would  be  possible. 
Although  the  consequences  of  cylindw 
and  chemical  accidents  could  be  severe, 
these  types  of  accidents  are  expected  to 
be  extremely  rare.  The  maximum 
calculated  risk  for  these  accidents 
would  be  zero  fatalities  and  irreversible 
advOTse  health  effects  expected  for 
noninvolved  workers  and  the  public 
combined  and  one  adverse  effect  (mild 
and  temporary  effects  such  as  tempcwary 
decrease  in  kidney  function  or 
respiratory  irritation)  expected  for  the 
general  public. 

Transportation  activities  could  also 
potentially  result  in  adverse  health  and 
safety  impacts.  Although  specific  sites 
for  some  of  the  management  activities 


(conversion,  for  example)  have  not  been 
identified,  the  Final  PEIS  analyzed  the 
potential  impacts  associated  with 
shipping  UF6  cylinders  to  alternative 
locations  using  representative  shipment 
lengths  and  routes.  The  primary  impacts 
from  transportation  are  related  to 
accidents.  The  total  number  of  traffic 
fatalities  was  estimated  on  the  basis  of 
national  traffic  statistics  for  shipments 
by  both  truck  and  rail  modes  for  all 
alternatives.  If  shipments  were 
predominantly  by  truck,  it  was 
estimated  that  zero  fatalities  would  be 
expected  for  the  no-action  alternative, 
approximately  two  fatalities  for  the 
long-term  storage  as  depleted  UFt 
alternative,  and  up  to  foxa  fatalities  for 
each  of  the  other  alternatives.  Shipment 
by  rail  would  result  in  similar,  but 
sbghtly  smaller,  impacts.  Severe 
transportation  accidents  could  also 
cause  a  release  of  radioactive  material  or 
chemicals  from  a  shipment  that  could 
have  adverse  health  effects.  All 
alternatives,  other  than  no  action  and 
long-term  storage  as  UFe,  could  involve 
the  transportation  of  relatively  large 
quantities  of  chemicals  such  as 
ammonia  and  AHF  because  conversion 
would  be  required.  Severe  accidents 
involving  these  materials  could  result  in 
releases  that  caused  fatalities  with  HF 
posing  the  largest  potential  hazard.  For 
example,  if  a  severe  accident  involving 
a  railcar  containing  HF  occiured  in  an 
urban  area  under  unfavorable  weather 
conditions,  it  was  estimated  that  up  to 
30,000  people  would  experience 
irreversible  adverse  effects  (such  as  lung 
damage)  and  300  fatalities  could  occur. 
However,  because  of  the  low  probability 
of  such  accidents,  the  maximiun 
calculated  risk  for  these  accidents 
would  be  zero  fatalities.  If  HF  were  to 
be  neutralized  to  CaF2  at  the  conversion 
facility,  the  risks  associated  with  its 
transportation  would  be  eliminated. 

Ground  Water  Quality.  For  operations 
under  all  alternatives,  uranium 
concentrations  in  ground  water  at  the 
three  current  storage  sites  would  remain 
below  guidelines  throughout  the  project 
duration  if  cylinder  maintenance  and 
painting  activities  are  performed  as 
expected.  Ground  water  impacts  are 
possible  under  the  disposal  altwnative 
if  the  disposal  facility  v/ete  located  in  a 
"wet"  environment  In  a  dry 
environmental  setting,  ground  water 
impacts  for  the  severe  situation  would 
be  imlikely  for  at  least  1.000  years. 

Air  Quality.  Under  all  alternatives, 
impacts  to  air  quality  from  construction 
and  facility  operations  would  be  within 
existing  regulatory  standards  and 
guidelines.  Under  the  no-action 
alternative,  however,  if  cylinder 
maintenance  and  painting  do  not  reduce 


cylinder  corrosion  rates,  it  is  possible 
that  cylinder  breaches  could  result  in 
HF  air  concentrations  greater  than  the 
regulatory  standard  level  at  the  K-25 
storage  site  aroimd  the  year  2020;  HF 
concentrations  at  the  Paducah  and 
Portsmouth  Sites  were  estimated  to 
remain  within  applicable  standards  <x 
guidelines. 

Waste  Management.  Under  all 
alternatives  requiring  conversion,  there 
is  the  potential  that  significant  amounts 
of  fluorine-containing  wastes  could  be 
generated,  ff  the  HF  produced  bom 
conversion  were  not  used,  CaFa 
generated  from  the  neutralization  of  Hi' 
might  have  to  be  disposed  of  as  low- 
level  radioactive  waste. 

Socioeconomics.  Positive 
socioeconomic  impacts  would  occur 
under  all  alternatives.  The  no-action 
alternative  would  create  about  140 
direct  jobs  and  generate  about  $6.1 
million  in  direct  income  per  operational 
year.  The  storage  as  UFt  alternative 
would  create  about  610  to  1,200  direct 
jobs  and  generate  about  $35  to  $65 
million  in  direct  income  per  year.  The 
other  alternatives  (long-term  storage  as 
oxide,  use  as  oxide,  use  as  metal, 
disposal,  and  pruned  alternatives) 
would  have  more  beneficial 
socioeconomic  impacts,  creating  about 
970  to  1,600. 1,250  to  1.600. 1.260  to 
1.600.  900  to  2,100,  and  1,600  to  1,840 
direct  jobs  per  year,  respectively,  and 
generating  about  $55  to  $85  million,  $79 
to  $93  million.  $79  to  $93  million.  $55 
to  $120  million,  and  $89  to  $110  million 
in  direct  income  per  year,  respectively. 
Ck>ntinued  cylinder  storage  imder  all 
alternatives  would  result  in  negligible 
impacts  on  regional  growth  and 
housing. 

Cumulative  Impacts.  The  continued 
cylinder  storage  and  cylinder 
preparation  components  of  the  depleted 
UFe  management  alternatives  would 
result  in  environmental  impacts  that 
would  be  expected  to  be  relatively 
minor.  The  estimated  ciunulative  doses 
to  members  of  the  general  public  at  all 
three  sites  would  be  below  levels 
expected  to  resiilt  in  a  single  cancer 
fatality  over  the  life  of  the  project,  and 
the  annu^  dose  to  the  off-site 
maximally  exposed  individual  would  be 
considerably  below  the  Environmental 
Protection  Agency  (EPA)  maximum 
standard  of  10  mrem/year  from  the  air 
pathway.  The  cumulative  collective 
dose  to  workws  at  the  three  sites  would 
result  in  one  to  three  additional  cancer 
fatalities  over  the  duration  of  the 
program.  Cumulative  demands  for 
water,  wastewater  treatment,  and  power 
would  be  well  within  existing  capacities 
at  all  three  sites.  Relatively  small 
amounts  of  additional  land  would  be 
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1 1  seded  for  depleted  UFh  management  at 
t  i^e  three  current  storage  sites.  The 

ulative  impacts  of  conversion,  long- 
storage,  and  disposal  activities 
uld  not  be  determined  because 
ecific  sites  and  technologies  have  not 
n  designated  for  these  options. 
"  ler  analyses  of  cumulative  impacts 
uld  be  performed  as  required  by 
PA  regulations  for  any  technology  or 
ing  proposals  that  would  involve 
se  facilities. 

.  Environmentally  Preferred 
Alternative 

Overall,  the  potential  for  adverse 
ek  vironmental  impacts  tends  to  be  the 
s  c  lallest  for  the  no-action  and  long-term 
s  t  )rage  alternatives  primarily  because 
1 1  By  do  not  require  construction  and 
G[ieration  of  conversion  facilities  or 
s  ];nificant  transportation  operations. 

though  the  potential  impacts  tend  to 
be  small  for  all  alternatives,  differences 
d  t  exist  among  the  alternatives.  The 
p  I  Bsence  of  a  conversion  facility  results 
ii  I  the  potential  for  both  facility  and 
t  s  insportation  accidents  involving 
hazardous  chemicals  that  could  have 
severe  consequences.  However,  it  must 
j  recognized  that  the  probability  of 
::h  accidents  is  low,  and  accident 
Bvention  and  mitigative  measures  are 
^11  established  for  these  types  of 
lustrial  activities.  In  addition, 
leficial  socioeconomic  impacts  tend 
smallest  for  the  no-action  and 
loiig-terra  storage  as  UFe  alternatives 
alijd  greatest  for  those  alternatives 
inyoTving  conversion.  Finally^  the 
differences  in  impacts  among  the 
a^tjematives  tend  to  be  small  when 

fidering  the  uncertainties  related  to 
ictual  processes  and  technologies 
will  be  used  and  the  fact  that  actual 
sutes  have  not  been  identified,  hi 
general,  because  of  the  relatively  small 
risks  that  would  result  under  all 
alternatives  and  the  absence  of  any  clear 
basis  for  discerning  an  environmental 
p^tference,  DOE  concludes  that  no 
si^  gle  alternative  analyzed  in  depth  in 
tl^^  Final  PEIS  is  clearly 
ebvironmentally  preferable  compared  to 
'^d  other  alternatives. 

.  Mitigatioii 

Specific  mitigation  measures  may 
ne^d  to  be  developed  as  part  of  the 
design  of  the  particular  conversion 
fa(:ilities.  Such  measures  would  be 
adoressed  during  the  preparation  of 
pitQject-specific  NEPA  reviews. 

Vm.  Conunents  on  Final  PEIS 

The  Final  PEIS  was  mailed  to 
stakeholders  in  mid-April  1999,  and  the 
EP^  issued  a  notice  of  availability  in  the 
Atkil  23, 1999,  Federal  Register.  In 


addition.  DOE  issued  a  notice  of 
availability  in  the  April  29, 1999, 
Federal  Register.  The  entire  document 
was  also  made  available  on  the  World 
Wide  Web.  Comments  were  received  by 
five  reviewers,  and  at  the  same  time, 
about  two  dozen  responses  to  the 
aforementioned  expression  of  interest 
were  received.  The  following  is  a 
summary  of  the  comments  received  by 
reviewers  of  the  Final  PEIS: 

•  Comments  related  to  the  preferred 
alternative.  One  reviewer,  BNFL  Inc., 
reiterated  their  previous  comments  that 
DOE  should  have  analyzed  in  depth,  the 
environmental  impacts  of  conversion  of 
the  depleted  UFt  to  depleted  uranium 
metal  for  long-term  storage  and 
disposal.  DOE  addressed  these 
comments  in  volume  3  of  the  Final  PEIS 
and  earlier  in  this  ROD.  At  this  time,  the 
Department  does  not  believe  that  long- 
term  storage  as  depleted  uranium  metal 
and  disposal  as  depleted  uranium  metal 
are  reasonable  alternatives;  however,  the 
Department  remains  open  to  exploring 
these  options  further.  Should  the 
Department  be  persuaded  that  it  is 
reasonable  to  convert  the  depleted  UF^ 
to  depleted  uranium  metal  for  long-term 
storage  or  disposal,  these  alternatives 
would  be  analyzed  in  detail  in  future 
NEPA  reviews,  as  necessary. 

•  General  comments.  The  U.S. 
Environmental  Protection  Agency 
commented  that  the  Department  has 
adequately  addressed  its  concerns  on 
this  project  and  suggested  that  DOE  use 
a  single  location  for  a  conversion  pilot 
plant  as  it  conducts  its  further  plaiming 
and  environmental  analysis.  The 
Kentucky  Heritage  Council 
recommended  that  any  previously 
undisturbed  areas  impacted  by  the 
proposed  project  be  surveyed  by  a 
professional  archaeologist.  Should  the 
Department  decide  to  construct  a 
conversion  facility  in  the  State  of 
Kentucky,  the  decision  to  conduct  the 
requested  survey  would  be  addressed  at 
that  time.  The  Kentucky  Department  for 
Environmental  Conservation,  Division 
of  Water,  affirmed  that  the  concerns 
they  raised  on  the  Draft  PEIS  have  been 
addressed  in  the  Final  PEIS.  The 
Kentucky  Department  for 
Environmental  Conservation,  Division 
of  Waste  Management,  reiterated  the 
concerns  that  were  raised  in  their  April 
23, 1998,  letter  regarding  the  Draft  PEIS. 
These  comments  were  addressed  in 
volume  3  of  the  Final  PEIS.  The 
Kentucky  Department  for 
Environmental  Conservation, 
Underground  Storage  Tank  Branch,  is 
currently  waiting  for  closure  reports  and 
documentation  for  several  tanks  from 
the  Paducah  Site.  This  comment  was 
forwarded  to  the  site  for  appropriate 


action.  Finally,  should  the  Department 
decide  to  construct  a  conversion  facility 
in  the  State  of  Kentucky,  the 
Department  would  address  the  issue  of 
using  on-site  landfills  for  disposal  of 
waste  generated  by  such  a  facility  at  that 
time. 

K.  Other  Factors 

Public  Law  105-204.  In  accordance 
with  this  law,  the  Secretary  of  Energy 
submitted  to  Congress  a  plan  for  the 
construction  of  plants  at  Paducah, 
Kentucky,  and  Portsmouth,  Ohio,  to 
convert  its  large  inventory  of  depleted 
uranium  hexafluoride.  These  proposed 
activities  would  be  subject  to  review 
under  NEPA.  The  preferred  alternative 
is  consistent  with  this  legislation. 

Cost.  As  part  of  the  analysis  done  to 
develop  a  long-term  management  plan, 
the  comparative  costs  associated  with 
representative  technologies  for  each  of 
the  alternatives  were  calculated.  The 
Cost  Analysis  Report  provided  life-cycle 
cost  estimates  for  each  of  the 
alternatives  and  estimates  the  primary 
capital  and  operating  costs  for  each 
alternative  reflecting  all  development, 
construction,  operating,  and 
decontamination  and  decommissioning 
costs  as  well  as  potential  offsetting 
revenues  from  the  sale  of  recycled 
materials.  The  costs  are  estimated  at  a 
preconceptual  design  level.  Depending 
on  the  technology  and  the  option 
selected  for  disposal,  conversion,  long- 
term  storage,  and  cylinder  preparation, 
there  was  a  wide  variation  in  the  cost  of 
various  alternatives.  In  general,  the  no- 
action  alternative  was  the  least  costly, 
while  the  disposal  and  use  as  metal 
alternatives  were  the  most  costly. 

Atomic  Vapor  Laser  Isotope 
Separation  (AVUS).  USEC  hic. 
announced  on  June  9,  1999,  that  it 
would  suspend  AVLIS  technology 
development  activities.  The  Find  PEIS 
had  identified  that  the  AVUS  process 
could  potentially  be  used  to  re-enrich 
depleted  UFh.  USEC  Inc.  has  announced 
that  it  will  move  forward  with 
evaluating  potentially  more  economical 
technology  options,  such  as  the  Silex 
laser  enrichment  process  and  gas 
centrifuge  technology. 

X.  Decision 

DOE  has  decided  that  it  will  select  the 
preferred  alternative  from  the  Final 
PEIS.  This  decision  includes  the 
following  actions: 

•  DOE  will  take  the  necessary  steps  to 
promptly  convert  the  depleted  UF^ 
inventory  to  depleted  uranium  oxide, 
depleted  uranium  metal,  or  a 
combination  of  both.  Conversion  to 
depleted  uranium  metal  would  occur 
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only  when  uses  for  the  converted 
material  are  identified. 

•  The  depleted  uraniiun  oxide  will  be 
used  as  much  as  possible  and  the 
remaining  depleted  uranium  oxide  will 
be  stored  for  potential  futxue  uses  or 
disposal,  as  necessary. 

•  Any  proposal  to  proceed  with  the 
location,  construction,  and  operation  of 
a  fiacility  or  fodlities  for  conversion  of 
the  depleted  UFe  to  a  form  other  than 
depleted  UFg  will  involve  additional 
NEPA  review  (i.e.,  project-specific  EIS). 

•  The  proposed  radlities  to  be 
ctMistructed  to  support  this  conversion 
decision  would  be  built  consistent  with 
the  plan  submitted  as  required  by  Public 
Law  105-204. 

•  DOE  anticipates  "that  approximately 
4,700  cylinders  containing  depleted  UFe 
that  are  located  at  the  East  Tennessee 
Tedmology  Park  at  Oak  Ridge  woiild  be 
shifHoed  to  a  conversion  fiudlitv. 

•  Depleted  UFe  will  be  avaibble  for 
use  until  aU  of  it  has  been  converted  to 
another  form. 

XL  CiHichision 

DOE  believes  conversion  of  the 
depleted  UFt,  inventory  to  depleted 
uranium  oxide  as  soon  as  possible  is  the 
prudent  and  proper  decision.  Several 
rectors,  including  increased  chemical 
-Stability,  socioeconomic  benefits 
assocaated  Mrith  the  conversion,  and 
public  and  congressional  desire  to  move 
forward  with  conversion,  have 
contributed  to  this  decision.  Conversion 
to  depleted  uranium  metal  would  be 
performed  only  when  uses  for  the 
converted  material  are  identified.  At 
this  time,  the  Department  does  not 
believe  that  long-term  storage  as 
depleted  uraniiun  metal  and  disposal  as 
depleted  uranium  metal  are  reasonable 
alternatives;  however,  the  Department 
remains  open  to  exploring  these  options 
further.  DOE  will  continue  to  safely 
maintain  the  depleted  UFb  cylinders 
while  moving  forward  to  implement  the 
decisions  set  forth  in  this  ROD. 

Issued  in  Washington,  D.C.  this  second  day 
of  August,  1999. 
Bill  Richardson, 
Secretary  of  Energy. 

[FR  Doc.  99-20471  Filed  8-9-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Request  tor  InfomMrtlon  on  Potential 
StucHee  in  the  Russian  Federation  of 
Ltm  CHMS-Rate  Radiation  Health 
Effects 

agency:  Office  of  Environment.  Safety 

and  Health,  DOE. 

ACTION:  Request  for  information. 


summary:  The  U.S.  Department  of 
Energy  (DOE),  announces  a  request  for 
information  (RFI)  on  potential  studies  in 
the  Russian  Federation  of  low  dose-rate 
radiation  health  effects.  Specifically, 
DOE  is  interested  in  receiving 
information  on  new  ideas  for 
epidemiologic,  dosimetric/ 
biodosimetric,  and/or  molecvdar 
epidemiologic  studies  that  would:  (1) 
Build  upon  collaborative  research 
already  conducted  on  workers  and 
populations  in  the  Southern  Urals;  or  (2) 
utilize  information  on  other  similar 
cohorts  in  the  Russian  Federation. 
Information  submitted  in  response  to 
this  RFI  will  be  used  to  define  the  scope 
of  a  Request  for  Applications  (RFA)  that 
may  be  issued  in  late  calendar  year 
1999. 

DATES:  The  deadline  for  receipt  of 
submissions  is  October  5, 1999. 
ADDRESSES:  U.S.  Department  of  Energy, 
Office  of  International  Health  Programs, 
EH-63/270CX:,  19901  Germantown 
Road,  Germantown.  Maryland  20874- 
1290 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Requests  for  further  information  on  this 
announcement  may  be  directed  to 
Elizabeth  White,  GKEfice  of  International 
Health  Programs  (EH-63),  U.S. 
Department  of  Energy,  telephone:  (301) 
903-7582;  facsimile:  (301)  903-1413; 
electronic  mail: 

elizabeth.whitedeh.doe.gov.  Responses 
may  be  submitted,  preferably  by 
electronic  mail  or  facsimile,  to  Ms. 
White. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Purpose 

II.  Background 

m.  Description  of  Ongoing  JCCRER  Projects 
rV.  Submissions  to  this  RFI 
V.  Disclaimer 

I.  Purpose 

The  Office  of  International  Health 
Programs,  Office  of  Environment,  Safety 
and  Health,  in  partnership  with 
ministries  of  the  Russian  Federation, 
funds  epidemiologic  studies  of  cohorts 
of  workers  and  populations  to  evaluate 
the  health  consequences  (cancer  and 
other  diseases)  of  exposure  to  low  dose- 
rate  ionizing  radiation.  These  ongoing 
studies  are  coordinated  through  the 
Joint  Coordinating  Committee  for 
Radiation  Effects  Research  (JCCRER). 
Section  n  ("Backgroimd")  provides  a 
description  of  the  JCCRER  and  Section 
ni  ("Description  of  Ongoing  Projects") 
sets  forth  a  description  of  the 
populations  currentiy  being  studied  in 
the  Russian  Federation  under  the 
auspices  of  the  JCCRER. 


The  purpose  of  this  Notice  is  to 
encourage  the  submission  of 
information  on  potential  radiation 
health  effects  research.  The  Office  of 
International  Health  Programs  is 
interested  in  ideas  for  new 
epidemiologic,  dosimetric/ 
biodosimetric,  and/or  molecular 
epidemiologic  studies  that  would:  (1) 
Bmld  upon  low  dose-rate  radiation 
health  effects  research  already 
conducted  under  the  auspices  of  the 
JCCRER  in  the  Southern  Urals.  In 
particular,  DOE  is  looking  for  ideas  for 
new  projects  involving  the  woricer  and 
population  cohorts  (See  Section  II) 
affected  by  radiation  emitted  from  the 
Mayak  Production  Association;  or  (2) 
use  other  similar  epidemiologic  and 
dosimetric  databases  in  the  Russian 
Federation  to  further  elucidate  the 
health  effects  of  chronic  low  dose-rate 
radiation  exposure.  In  particular,  we  are 
interested  in  learning  about  other 
cohorts  or  potential  cohorts  of  radiation- 
exposed  workers  and  populations,  and 
the  potential  scientific  studies  that 
could  be  developed  for  these  cohorts. 

DOE,  with  the  help  of  its  standing 
Scientific  Review  Group,  will  review 
the  information  submitted  in  response 
to  this  RFI  for  use  in  defining  the  scope 
of  an  RFA  that  may  be  issued  in  late 
calendar  year  1999.  DOE  anticipates  that 
approximately  $1,000,000  may  be 
available  in  fiscal  year  2000  to  initiate 
new  feasibility  projects. 

n.  Background 

The  JCCRER  is  a  bilateral  Government 
committee  representing  agencies  from 
the  United  States  and  ministries  from 
the  Russian  Federation.  It  was 
established  to  implement  the  Agreement 
on  Cooperation  in  Research  on 
Radiation  Efiiects  for  the  Purpose  of 
Minimizing  the  Consequences  of 
Radioactive  Contamination  on  Health 
and  the  Environment  signed  on  January 
1, 1994,  by  U.S.  Secretary  of  State 
Warren  Christopher  and  Russian 
Foreign  Minister  Audrey  Kozyrev  to 
support  and  facilitate  joint  cooperative 
research. 

Radiation  research  conducted  jointiy 
with  the  Russian  Federation  provides  a 
imique  opportunity  to  learn  more  about 
possible  risks  to  groups  of  people  from 
lengthy  exposure  to  radiation.  This 
could  include  people  receiving 
exposure  from  uranium  mining, 
operations  of  nuclear  facilities,  transport 
and  disposal  of  radioactive  materials, 
the  testing  and  dismantling  of  nuclear 
weapons,  radiation  accidents,  and 
grossly  contaminated  sites  or  facilities. 

Currentiy,  the  JCCRER  and  DOE  are 
focusing  on  population  and  worker 
studies  in  the  Southern  Urals  region  of 


asi 


e  Russian  Federation.  In  1948,  a 
iluclear  weapons  production  complex, 
e  Mayak  Production  Association,  was 
itablished  by  the  Soviet  Union  in 
f  iuthem  Urals,  about  100  km  northwest 
c  f  the  city  of  Chelyabinsk.  Large 
s  qiounts  of  radioactive  materials  were 
r  ajleased  into  the  environment  between 
1048  and  1957.  Liquid  discharges  into 
Techa  River  from  the  Mayak 
tduction  Association  occurred  from 
149-1956.  As  a  result,  thousands  of 
juare  kilometers  have  been 
Intaminated  and  hundreds  of 
lusands  of  people  have  received 
ificant  radiation  exposures. 
F  ilrthermore,  because  of  limited  and 
iiijadequate  (by  today's  standards) 
F  idiation  protection  measures  and 
pDocedures,  thousands  of  MAYAK 
V  rbrkers  and  the  population  along  the 
1 « cha  River  were  seriously  overexposed 
tp  radiation. 

The  studies  of  Southern  Urals'  and 
other  Russian  Federation  populations 
n  I  ly  provide  an  opportunity  to  answer 
t]  I  i  question  of  whether  chronic  low- 
Uyel  exposures  pose  a  risk  different 
fi  (Jm  that  previously  assiuned  from 
s  adies  of  atomic  bomb  survivors  in 
J{  ipan  and  patients  treated  with 
niqiation  therapy.  The  atomic  bomb 
ivors  were  exposed  to  very  short 
sts  of  external  radiation,  unlike  the 
tern  of  exposure  normally 
countered  or  expected  in  the  nuclear 
dustry  and  with  other  uses  of 
liation.  The  Southern  Urals' 
pppulations  experienced  chronic 
e:  cposures  over  a  much  longer  period. 
T  le  exposures  were  also  from  both 
e:  ciemal  radiation  and  internally 
d  Jposited  radioactive  compounds. 
S  ^dies  on  these  and  similar 
pobulations  in  the  Russian  Federation, 
coupled  with  comparisons  with  U.S. 
n'  jlclear  worker  data,  may  prove  to  be  a 
k(  iV  factor  in  future  development  of 
ra  ( iation  protection  standards  and 
re(  ulations  in  the  United  States  and 
w  c  rldwide. 

'  'he  current  U.S.  JCCRER  members  are 
ikt: 


—  U.S.  Department  of  Energy  (DOE); 

—  I LS.  Nuclear  Regulatory  Commission 
[  ^C): 

—  I  f.S.  Department  of  Health  and  Human 
i  ervices  (HHS); 

—  [  '.S.  Department  of  Defense  (DoD); 

—  I  '.S.  National  Aeronautics  and  Space 
f  dministration  (NASA);  and  • 

— U.S.  Environmental  Protection  Agency 
PA). 


he  current  Russian  JCCRER  members 
the: 


— Ministry  for  Civil  Defense  Affairs, 
^  :  mergencies  and  Elimination  of 
jonsequences  of  Natural  Disasters 
EMERCOM); 


—Ministry  of  Atomic  Energy  (MINATOM); 

and 
—Ministry  of  Health  (MINZDRAV). 

The  Russian  institutions  currently 
participating  in  JCCRER-coordinated 
radiation  health  effects  research  are  the: 

— Branch  Number  1  of  Biophysics  Institute 

(FIB-1),  Ozersk; 
— Mayak  Production  Association,  Ozersk; 
— Urals  Research  Center  for  Radiation 
.  Medicine  (URCRM),  Chelyabinsk;  and 
— Institute  of  Marine  Transport  Hygiene,  St. 

Petersburg. 

m.  Description  of  Ongoing  JCCRER 
Projects 

A.  Description  of  Cohorts 

Two  different  epidemiologic  research 
directions  currently  are  supported  by 
the  JCCRER:  (1)  studies  of  populations 
who  live  near  the  Techa  River;  and  (2) 
studies  of  workers  at  the  MAYAK 
facility. 

1.  Techa  River  Population  Cohort 

The  liquid  discharges  to  the  Techa 
River  from  the  Mayak  Production 
Association  (due  to  inadequate  storage 
of  radioactive  waste)  occurred  from 
1949-56.  with  95  percent  released  in  an 
18-month  period  (March  1950  to 
November  1951),  for  a  total  release  of 
about  3  million  Ci. 

The  cohort  registry  consists  of 
individuals  bom  in  1949  or  earlier,  who 
lived  for  at  least  one  (1)  month  during 
1950  to  1952  in  the  villages  along  the 
Techa  River.  The  cohort  includes  28,000 
individuals,  about  20  percent  of  which 
have  been  estimated  to  have  had  average 
effective  doses  of  exposure  of  more  than 
0.5  sievert  (Sv).  Thirty  (30)  percent  of 
the  cohort  members  were  0  to  14  years 
old  at  the  time  of  exposure. 

The  external  exposure  was  due  from 
contaminated  sediments  in  the  river;  the 
internal  exposure  (measured  by  whole 
body  counts  and  conducted  for  half  of 
the  members  of  the  cohort)  was  mainly 
due  to  intake  of  river  water  and  milk  ' 
and  included  Sr  89,  90,  and  Cs  137. 

Published  reports  indicate  a 
statistically  significant  increase  in 
leukemia  in  the  exposed  versus  control 
populations.  Other  cancers,  including 
stomach,  esophagus,  and  lung  were  also 
studied,  but  the  results  have  not  been 
conclusive. 

2.  Mayak  Workers  Cohort 

The  computerized  registry  of  19,000 
Mayak  Production  Association  workers 
contains:  occupational  histories;  vital 
status;  current  place  of  residence  or  date 
and  causes  of  death;  annual  and 
cumulative  data  doses;  plutonium  body 
burdens;  and  internal  doses  to  the  main 
organs  (lungs,  liver  and  bone  marrow). 
In  this  cohort,  14.000  have  known  vital 


status;  4^00  are  dead;  1,000  died  of 
cancer;  and  more  than  4,000  have 
known  plutonium  body  burdens.  The 
average  valie  of  the  equivalent  dose  to 
the  lui^  for  all  workers  with  measured 
plutonium  (Pu  239)  body  burden  is  7.06 
Sv,  with  external  gamma  doses  of  0.88 
gray  (Gy)  for  all  workers  included  in  the 
registry.  Radiation  doses  decreased 
significantly  with  time,  for  example: 


Years  hired 

Average 
exposure 

(Gy) 

1948-53  

1  57 

1954-58 ■....., 

(157 

1959-63  

0J27 

1964-72  

0  15 

More  than  1 .800  occupational 
diseases  were  diagnosed  by  1959,  92 
percent  of  which  were  noted  between 
1949  and  1953.  Eighty-three  (83)  percent 
of  these  were  diagnosed  as  "chronic 
radiation  sickness"  caused  by  radiation 
exposures  of  1  to  10  Gy.  Forty-one  (41) 
cases  were  diagnosed  as  "acute 
radiation  syndrome,"  four  of  which 
were  fatal.  Bums  and  other  local 
radiation  injury  were  reported  for  188 
workers.  In  addition,  110  cases  of 
pnemosclerosis  (66  in  individuals 
whose  internal  limg  exposure  exceeded 
4.0  Gy)  were  diagnosed. 

B.  JCCRER  Directions 

The  JCCRER  has  initiated  areas  for 
study  called  Directions.  Direction  1 
focuses  on  the  Techa  River  population 
and  Direction  2  focuses  on  5ie  MAYAK 
workers.  All  projects  are  jointly 
conducted  by  both  U.S.  and  Russian 
principal  investigators  and  their 
respective  teams  of  researchers,  and  are 
summarized  below. 

Direction  1:  "Medical  Aspects  of 
Radiation  Exposure  Effects  on 
Population" 

1.  Project  1.1:  "Dose  Reconstruction  for 

the  Population  Subjected  to 

Radiation  in  the  Urals" 
Objectives:  To  reconstruct,  validate 
and  analyze  data  on  individual 
radiation  doses  received  by  the 
population  so  that  these  can  be  used  in 
studies  assessing  the  risks  of  developing 
cancer  in  exposed  populations.  (U.S. 
support  from  DOE,  with  supplements 
from  NASA  and  EPA.) 

2.  Project  1.2:  "Risk  Estimation  of  the 

Carcinogenic  Effects  in  the 
Population  Residing  in  the  Region 
of  the  Mayak  Production  . 
Association" 

Objectives:  To  conduct  studies  to 
determine  the  risk  of  cancer  in 
population  groups  exposed  to 
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radioactive  contaminants  in  the  region, 
to  characterize  the  quality  and  validity 
of  the  data  for  conducting  such  studies, 
and  to  preserve  the  existing  data  using 
modem  technologies.  (U.S.  support 
from  DOE  cm  cancer  incidence  and  data 
preservation  projects;  from  National 
Cancer  Institute  (HHS)  on  cancer 
mortality  project.) 

3.  Project  1.3:  "Retrospective' 

Reconstruction  of  Radionuclide 
Contamination  of  Techa  River 
Caused  by  Liquid  Waste  Discharge 
from  Radiochemical  Production  at 
the  Mayak  Production  Association: 
1949-1956" 

Objectives:  To  supplement  the 
population  dose  reconstruction  study  by 
determining  source  term  of  radioactive 
materials  released  into  the  Techa  River. 
(U.S.  support  from  DOE.) 

Direction  2:  "Medical  Consequences  of 
Occupational  Exposure  to  Radiation" 

1.  Project  2.1:  "Metabolism  and 

Dosimetry  of  Plutonium  Industrial 
Compounds" 

Objectives:  To  conduct  a  joint  analysis 
of  the  data  collected  by  the  U.S. 
Transuranium  and  Uranium 
Registry  (USTUR)  and  the 
dosimetry  registry  at  the  First 
Institute  of  Biophysics/MAYAK  on 
deceased  people  with  occupational 
exposiue  to  radiation.  (U.S.  support 
from  DOE.) 

2.  Project  2.2:  "Risk  Estimation  for 

Stochastic  (Carcinogenic)  Effects  of 
Occupational  Exposure" 

s   Objectives:  To  determine  risk 
estimates  for  cancer  as  a  result  of 
prolonged  occupational  exposure  to 
radiation,  from  both  external  sources 
and  internally-deposited  radioactive 
compounds.  (U.S.  support  from  DOE.) 

3.  Project  2.3:  "Non-cancerous  Effects  of 

Occupational  Exposure  to 
Radiation" 

Objectives:  To  validate  and  analyze  the 
data  on  acute  and  chronic  effects  of 
radiation,  other  than  cancer, 
observed  in  a  large  number  of 
workers  at  the  Mayak  Production 
Association.  (U.S.  support  from 
NRC.) 

4.  Project  2.4:  "Reconstruction  of 

Individual  Doses  of  Exposure  to 
Mayak  Production  Association 
Workers" 

Objectives:  To  develop  an  electronic 
database  of  reconstructed  doses  for 
external  and  internal  exposures  received 
by  the  Mayak  worker  cohort.  (U.S. 
support  bom  DOE.) 


DOE  Office  of  International  Health 
Programs-Fimded  Direction  2  Molecular 
Epidemiology/Biodosimetry  Projects 

The  Office  of  International  Health 
Programs  awarded  five  cooperative 
agreements  in  August  1998  for  15- 
month  feasibility  studies  to  support 
ongoing  joint  U.S. — ^Russian  population- 
based  studies  in  the  Southern  Urals  on 
low  dose-rate  radiation  health  effects. 
These  new  studies  are  aimed  at  adding 
a  molecular  epidemiology /biodosimetry 
component  to  the  ongoing 
epidemiologic  and  dose  reconstruction 
work  of  the  JCCRER.  The  feasibility 
studies  have  been  jointly  conducted  by 
the  FIB-1  in  Ozersk  and  U.S. 
institutions,  and  the  following  three  are 
being  considered  for  long-term  study: 

1.  "Improved  Dosimetry  and  Risk 

Assessment  for  Plutonitun-Induced 
Lung  Disease  Using  a 
Microdosimetric  Approach" 
Objectives:  To  evaluate  the  potential 
for  determining  plutonium  distribution 
in  relation  to  padiology  in  preserved 
tissues. 

2.  "Establishment  of  a  Repository 

Containing  Tissues  and  Organs  of 
Deceased  Workers  of  the  Mayak 
Production  Association  Who  Were 
Exposed  to  Actinide  Elements" 
Objectives:  To  begin  establishing  a 
hiunan  tissue  repository  for  cytogenetic 
and  molecular  biological  research  at  the 
First  Institute  of  Biophysics  in  Ozersk 

3.  "Molecular  Epidemiology  and  Lung 
Cancer  in  Workers" 

Objectives:  To  examine  the  potential 
to  use  molecular  epidemiology 
approach  in  establishing  in  the  MAYAK 
workers'  cohort  of  association  of  lung 
cancer,  smoking  and  radiation  exposure. 

IV.  Submissions  to  this  RFI 

There  are  no  eligibility  requirements 
for  this  RFI.  Responses  should  be  no 
longer  than  3  pages  and  should  contain 
2  sections:  (1)  A  brief  description  of  the 
cohort(s)  and  data  available  for  study; 
and  (2)  a  short  summary  of  potential 
research  topics.  As  is  noted  in  Section 
I  of  this  RFI,  responses  will  be  used  to 
define  the  scope  of  an  RFA  that  may  be 
issued  in  late  calendar  year  1999. 

Since  DOE  may  use  information 
submitted  pursuant  to  this  RFI  to  define 
the  scope  of  an  RFA,  responses  should 
not  include  business  confidential  or  any 
other  proprietary  information. 

V.  Disclaimer 

This  RFI  should  not  be  construed  as: 
(1)  A  commitment  by  the  Department  to 
enter  into  any  agreement  with  any  entity 
submitting  response(s);  (2)  a 
commitment  to  issue  any  RFA 


concerning  the  subject  of  this  RFI;  or  (3) 
an  RFA. 

Issued  in  Washington,  DC,  on  August  4, 
1999. 

Paul ).  Sflligmon.  MJ)..  MJ>.H. 
Deputy  Assistant  Secretary  for  Health  Studies. 
[FR  Doc.  99-20536  Filed  8-9-99;  8:45  am) 
HLUNQ  CODE  6480-01-P 


DEPARTMENT  OF  ENERGY 

DavelopiiMnt  of  Tachnologles  and 
Analytical  Ca«)abilltlaa  tor  Vlalon  21 
EnargyPlanta 

AGENCY:  Federal  Energy  Technology 
Center  (FETC),  U.S.  Department  of 
Energy  (DOE). 

ACTION:  Notice  inviting  financial 
assistance  applications. 

summary:  The  Department  of  Energy 
announces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation  and 
award  financial  assistance  (Cooperative 
Agreements)  for  the  program  entitled 
"Development  of  Technologies  and 
Analytical  Capabilities  for  Vision  21 
Energy  Plants."  Through  this 
solicitation,  FETC  seeks  to  support 
applications  in  the  following  areas  of 
interest:  development  of  (A)  the 
enabling  and  supporting  technologies 
upon  which  the  components  and 
subsystems  ("modules")  of  Vision  21 
plants  depend,  (B)  systems  integration 
capaibility  needed  to  combine  two  or 
more  modules  in  Vision  21  plants,  and 
(C)  advanced  plant  design  and 
visualization  software  leading  to 
demonstration  of  "virtual"  plants. 
Awards  will  be  made  to  a  limited 
niunber  of  applicants  based  on  an 
evaluation  of  the  promise  of  the 
proposed  technology,  the  quality  of 
prior  supporting  scientific  and 
engineering  studies  and  of  the  technical 
approach  to  reduce  the  proposed 
tedmology  to  practice,  appropriateness 
of  the  project  plan,  the  tedmical  and 
management  capabilities  of  the 
applicant  organization(s),  and 
availability  of  DOE  funding  in  the 
technical  areas  proposed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  D.  Johnson.  U.S.  Department 
of  Energy,  Federal  Energy  Technology 
Center,  Acquisition  and  Assistance 
Division,  P.O.  Box  10940,  MS  921-143, 
Pittsbu^  PA  15236-0940.  Telephone: 
(412)  386-6109,  FAX:  (412)  386-6039, 
E-mail:  johnson@fetc.doe.gov. 
DATES:  This  solicitation  (available  in 
both  WordPerfect  6.1  and  Portable 
Dociunent  Format  (PDF))  will  be 
released  on  DOE's  FETC  Internet  site 
(http:/www.fetc.doe.gov/business/ 
solicit)  on  or  about  September  30, 1999. 
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.  \  dditional  information  on  the  Vision  21 
: '  rogram  is  available  on  DOE  FETC's 
'  f  orld  Wide  Web  Server  Internet  System 

Evww.fetc.doe.gov/publications/ 
vision21/v21.pdf). 
MEMTARY  INFORMATION: 
Title  of  Solicitation:  "Development  of 
Bchnologies  and  Analytical 
<  ]  Eipabilities  for  Vision  21  Energy 
l»lants." 

Objectives:  Through  Program 
ihlicitation  No.  DE-PS26-99FT40578. 
1 1  le  Department  of  Energy  seeks 
i  Implications  for  developing  the 
lachnology  basis  for  Vision  21  energy 
|i|ants,  including  developing  the 
9^abling  and  supporting  technologies 
ikfaon  which  the  components  and 
aabsystems  ("modules")  of  Vision  21 
plants  depend,  systems  integration 
pabiiity,  and  advanced  computer 
sign  and  simulation  tools.  Examples 
technology  modules  are  a  gasifier, 
0mbustor,  an  engine  or  turbine  system, 
el  cell,  or  a  subsystem  for  separating 
into  oxygen-and  nitrogen-rich 
ams.  Systems  integration  knowledge 
required  to  design  and  construct 
tmplete  plants.  Although  the  DOE's 
ttent  is  to  focus  on  technology  modtde 
svelopment  rather  than  on  specific 
jant  configurations,  arrangements  of 
dules  may  need  to  be  considered  in 
der  to  acquire  knowledge  of  systems 
itegration  techniques.  Computer 
dels  for  individual  technology 
inlodules  and  for  complete  Vision  21 
plants  will  be  required  to  reduce 
qivelopment  costs  by  minimizing  the 
liUmber  of  scales  at  which  new 
t  j^hnologies  will  need  to  be  tested,  to 
aid  in  design  and  scaleup,  and  to 
i  1  crease  confidence  that  new  designs 
\  all  meet  performance  expectations.  It 
i  ijanticipated  that  spinoff  technologies, 
available  as  early  as  2005,  will  also 
rxult  from  R&D  supported  by  this 
salicitation.  Spinoff  technologies 
i  ]|clude  low-cost  oxygen  and  hydrogen 
separation  technology,  gas  purification 
ar^d  cleaning  technology,  better  catalysts 
tiT^  prodi;fing  fuels  and  chemicals  from 
low-valued  raw  materials,  more  efficient 
ar  d  lower  cost  environmental  control 
t(  i  :hnology,  improved  low-cost 
manufacturing  techniques  for  high- 
to^hnology  components,  advanced 
C[)mbustion  and  materials  technology 
fi  )t  enhancing  engine  and  turbine 
s  ^tems,  and  improved  materials  for 
s  3  rvice  under  aggressive  high- 
toinperatiu^  conditions. 

Eligibility:  Eligibility  for  participation 
i]  il  this  Program  Solicitation  is 
c  ]  Qsidered  to  be  full  and  open.  All 
i]  1  erested  parties  may  apply.  The 
si )  icitation  will  contain  a  complete 
d  e  scription  of  the  technical  and 


organizational  evaluation  factors  and 
the  relative  importance  of  each  factor. 

Areas  of  Interest:  The  Department  is 
interested  in  obtaining  applications  to 
develop  (A)  the  enabling  and  supporting 
technologies  upon  which  the 
components  and  subsystems 
("modules")  of  Vision  21  plants  depend, 
(B)  systems  integration  capability 
needed  to  combine  two  or  more 
modules  in  Vision  21  plants,  and  (C) 
advanced  plant  design  and  visualization 
software  leading  to  demonstration  of 
"virtual"  plants. 

IX)E  has,  with  the  help  of  industry, 
academic,  and  government  stakeholders, 
identified  "enabling"  and  "supporting" 
technologies  that  are  expected  to  be 
important  in  developing  high- 
performance  technology  modules  for 
Vision  21  plants.  Enabling  technologies 
are  those  upon  which  the  modules  or 
subsystems  that  form  the  building 
blocks  of  a  Vision  21  plant  depend. 
Enabling  technologies  include: 

•  Gas  separation,  e.g.,  membranes 
that  can  be  used  to  separate  oxygen  firom 
air  and  hydrogen  from  syngas 

•  High-temperature  heat  exchangers, 
e.g.,  alloy  exchangers  capable  of  heating 
high-temperatiu-e  steam  or  air  for  use  in 
advanced,  high-efficiency  cycles 

•  Fuel-flexible,  thermally  efficient 
gasification  to  allow  the  use  of  low-cost 
feedstocks,  such  as  miuiicipal  waste, 
petcoke,  biomass 

•  Gas  stream  purification  systems 
capable  of  operating  at  high 
temperatures  for  removing  sulfur 
compounds  and  other  constituents  that 
may  corrode  or  erode  downstream 
components,  e.g.  tiu'bines,  or  poison 
downstream  catalysts. 

•  High-performance  combustion 
systems,  including  ultra-low-NOx" 
combustion  and  combustion  systems 
that  biun  fuels  in  O^/COj  mixtures  and 
produce  exhaust  streams  containing 
only  CO3  and  water;  both  suspension- 
fired  and  fluidized  bed  systems  are  of 
interest. 

•  Fuel-flexible  combustion  tiirbines   - 
and  engine  systems,  especially  turbines 
and  engines  capable  of  operating  on 
coal-derived  gases  or  hydrogen;  fuel 
cell/turbine-engine  hybrids  capable  of 
70-80%  efficiency;  advanced 
combustion  turbines,  including  ceramic 
turbines  and  engines;  advanced  steam 
turbines. 

•  Fuel  cells,  e.g.,  high-efficiency,  low- 
cost  fuel  cells;  cascaded  fuel  cell 
systems  capable  of  operating  at  multiple^ 
temperatures  and  pressures;  fuel  cells 
bottomed  by  fuel  cells;  fuel  cell/turbine 
hybrids;  new,  low-cost,  fuel  cell 
concepts  capable  of  approaching  $100/ 
kilowatt  stack  costs  and,  when 


incorporated  into  a  system,  70-80% 
system  efficiency. 

•  Advanced  fuels  and  chemicals 
development:  systems  and  catalysts  for 
fuels  and  chemicals  production; 
hydrogen  production  and  storage. 

Supporting  technologies  are  cross- 
cutting  technologies  also  judged  to  be 
important  for  the  design  of  Vision  21 
plants.  Supporting  technologies  include: 

•  Advanced  materials  for  nigh- 
temperature  applications  in  aggressive 
environments,  e.g.,  boiler  tubes  for  h^- 
temperatiu^  steam  bottoming  cycles, 
and  very  high-temperature  (>2000"'F) 
heat  exchanges  for  use  in  indirectly 
fired  cycles  and  other  applications,  as 
well  as  functional  materials  needed  for 
turbine/engine  hot-gas-path 
components,  and  gas  cleanup  or 
sepdralion. 

•  Advanced  manufactiuing  and 
modularization  techniques  to  reduce 
costs  and  improve  quality.  (Modular 
design  is  desired  where  it  can  reduce 
costs  by  maximizing  shop  fabrication 
and  minimizing  field  construction, 
while  maintaining  or  increasing 
flexibility  in  plant  design.) 

Systems  Integration  prescribes  how  to 
combine  high-performance  technology 
modules  into  safe,  reliable,  economic 
Vision  21  plants  and,  as  such,  is  a 
critical  part  of  the  Vision  21  program. 
Systems  integration  can  be  divided  into 
3  key  subelements:  systems  engineering, 
dynamic  response  and  control,  and 
industrial  ecology.  Systems  integration 
topics  of  interest  to  DOE  include: 

•  Systems  engineering  and 
compatibility  issues  related  to  linking 
Vision  21  modules  and  components, 
e.g.,  gasifiers  with  combustion  turbines, 
fuel  cells,  and  gas  cleanup  devices; 
development  of  design  modifications 
and  interconnections  for  major 
subsystems  and  components. 

•  Dynamic  response  and  control  of 
Vision  21  modules  and  integrated 
plants;  studies  of  the  transient  response 
of  subsystems  and  total  plants  to 
changes  in  load  and  Ather  operating 
parameters,  startup  and  shutdown,  and 
upset  conditions  including  component 
failures;  modeling  of  the  dynamic 
response  of  Vision  21  systems;  design  of 
process  control  software  and  hardware. 

•  Application  of  industrial  ecology 
principles  to  Vision  21  systems; 
development  and  evaluation  of  designs 
to  recycle  or  utilize  all  process  effiuents 
that  would  otherwise  be  handled  as 
waste  streams. 

Computational  modeling  and  virtual 
demonstration  software  that  provides  a 
cost-effective  complement  to 
experimental  development  is  also  of 
interest;  advanced  models  to  assist  in 
the  design  process  by  providing 
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physically  based  simulations  of  Vision 
21  components,  modules,  and  plants  are 
sought;  an  integrated  suite  of  codes 
(software)  called  the  "virtual 
demonstration"  or  "virtual  plant"  is 
needed  to  illustrate  equipment 
configuration  and  orientation  and 
simulate  plant  operation. 

Awards 

DOE  anticipates  issuing  financial 
assistance  (cooperative  agreements)  for 
each  project  selected.  EKDE  reserves  the 
right  to  support  or  not  support,  with  or 
without  discussions,  any  or  all 
applications  received  in  whole  or  in 
part,  and  to  determine  how  many 
awards  may  be  made  through  the 
solicitation  subject  to  the  fimds 
available.  Approximately  $5  million 
-SlO  million  of  DUE  funding  is  planned 
for  this  solicitation  in  each  of  the  three 
years  FYOO,  FYOl,  and  FY02.  Cost 
sharing  by  the  applicant  is  required,  and 
details  of  the  cost  sharing  requirement 
are  contained  in  the  solicitation. 

Solicitation  Releaae  Date 

A  draft  of  this  Program  Solicitation  is 
available  for  conunent  on  FETC's  World 
Wide  Web  Server  Internet  System  at 
http:/www.fetc.doe.gov/business/solicit 
until  August  20, 1999.  The  final 
Program  Solicitation  is  expected  to  be 
ready  for  release  on  or  about  September 
30, 1999.  Applications  must  be  prepared 
and  submitted  in  accordance  with  ihe 
instructions  and  forms  contained  in  the 
Program  Solicitation. 
Rajrnond  D.  Johnson, 
Contracting  Officer,  Acquisition  and 
Assistance  Division. 

[FR  Doc.  99-20472  Filed  8-9-99;  8:45  am) 
■UJNQ  CODE  a48»-01-P 


DEPARTMENT  OF  ENERGY 

EnvironnMntsI  ItanagenMnt  SH^ 
Specific  Advltory  Board,  Hanford 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Hanford  Site.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the- Federal  Register. 

DATES:  Thursday,  September  9, 1999: 
1:30  a.m.-5:00  p.m.;  Friday,  September 
10, 1999:  8:30  a.m.-4:00  p.m. 

AOORESSES:  RadissonHotel,  17001 
Pacific  Highway  South,  Seattle,  WA,  ph: 
206-244-6000. 


FOR  FURTHER  INFORMATKW  CONTACT:  Gail 
McClure,  Public  Involvement  Program 
Manager,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550  {A7-75),  Richland,  WA,  99352;  Ph: 
(509)  373-5647;  Fax:  (509)  376-1563. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

— Spent  Fuel 

Issues  associated  with  the  Cask 
Loadout  System  and  potential 
schedule  impacts 

Brief  overview  of  Accelerated 
Approach 
— Office  of  River  Protection 

Status  on  implementation  of 
initiatives 

Status  and  discussioa  of  Tri-Party 
Agreement  (TPA)  negotiations  on 
privatization 
— 100  Area  Burial  Grounds 

Informational  session  disciission 
—Hanford  Advisory  Board  FY2000 
Workplan 

Identification  of  issues  for  FY2000 
—Election  of  EM  SSAB  Hanford  Vice 

Chairperson 
— ^Discussion  of  Issues  to  be  Raised  at 
the  September  Site-Specific 
Advisory  Board 

(SSAB)  Chair'  Meeting 

SSAB  Transportation  Working  Group 
— Committee  Updates 

Dollars  and  Sense 

Environmental  Restoration 

Health,  Safety  and  Waste  Management 

Public  Involvement 

Tank  Waste  Treatment  Ad  Hoc 

Participation:  The  meeting  is  open  to 
the  public.  Written  statements  may  be 
filed  with  the  Board  either  before  or 
after  the  meeting.  Individuals  who  wish 
to  make  oral  statements  pertaining  to 
agenda  items  should  contact  Gail 
McClure's  office  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Officer  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
equal  time  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 


9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Gail  McClure,  Department  of 
Energy  Richland  Operations  Office,  P.O. 
Box  550.  Richland,  WA  99352,  or  by 
calling  her  at  (509)  373-5647. 

Issued  at  Washington,  DC  on  August  4, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  9»-20473  Filed  8-9-99;  8:45  am] 

BILUNO  CODE  S45(M>1-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Spaciflc  Adviaory  Board,  Lx»a  Alamoa 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Los  Alamos.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  reqiiires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  August  25, 1999: 
6:00  p.m.-9:00  p.m. 

ADDRESSES:  1474  Rodeo  Road,  Santa.Fe, 
NM. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
DuBois,  Northern  New  Mexico  Citizens' 
Advisory  Board,  1640  Old  Pecos  Trail, 
Suite  H,  Santa  Fe,  NM  87505.  Phone: 
505-989-1662;  Fax:  505-989-1752;  E- 
mail:  adubois@doeal.gov;  or  Internet 
http:www.nmcab.org. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Public  Comment,  6:30  p.m.-7:00  p.m. 

2.  Committee  Reports:  Environmental 

Restoration 

Monitoring  and  Surveillance 

Waste  Management 

Community  Outreach 

Budget 

3.  Other  Board  business  will  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ann  DuBois  at  the  address  or 
telephone  number  listed  above. 
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B<  quests  must  be  received  5  days  prior 
t(  I  the  meeting  and  reasonable  provision 
V  '^  11  be  made  to  include  the  presentation 
ii  I  the  agenda.  The  Deputy  Designated 
F  E  deral  Official  is  empowered  to 
c  ]  nduct  the  meeting  in  a  fashion  that 
w:  11  facilitate  the  orderly  conduct  of 
b  L  siness.  Each  individual  wishing  to 
n  li  kke  public  comment  will  be  provided 
1  Daximum  of  5  minutes  to  present 
I  sir  comments  at  the  beginning  of  the 
rating. 

Vfinufes:  The  minutes  of  this  meeting 

"  be  available  for  public  review  and 

ying  at  the  Freedom  of  Information 

blic  Reading  Room,  lE-190,  Forrestal 

ilding,  1000  Independence  Avenue, 

,  Washington,  DC  20585  between  9 

aim.  and  4  p.m.,  Monday-Friday,  except 

"eral  holidays.  Minutes  will  also  be 
aytailable  at  the  Public  Reading  Room 
Idtated  at  the  Board's  office  at  528  35th 
S^t,  Los  Alamos,  NM  87544.  Hours  of 
operation  for  the  Public  Reading  Room 
ar^  9:00  a.m.  to  4:00  p.m.  on  Monday 
tl^rough  Friday.  Minutes  will  also  be 

£  available  by  writing  or  calling 
hiBois  at  the  Board's  office 
ss  or  telephone  number  listed* 
at)bve.. 

bated:  Issued  at  Washington,  DC  on  August 
4^999. 

chef  M.  Samuel, 

juty  Advisory  Committee  Management 
iicer. 
:  Doc.  99-20474  Filed  8-9-99;  8:45  am] 

I  CODE  6406-OI^M 


T 

D6PA 


PARTMENT  OF  ENERGY 

Environmental  Management  SHe- 
Sfiecific  Advisory  Board,  Pantex  Plant; 
tice  of  Open  Meeting 

(RY:  This  notice  announces  a 
li^eting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  {EM  SSAB),  Pantex  Plant, 
Ai^arillo,  Texas.  The  Federal  Advisory 
CWnmittee  Act  (Pub.  L.  No.  92-463,  86 
Stat.  770)  requires  that  public  notice  of 
til  ( ise  meetings  be  announced  in  the 
Fiiileral  Register. 

Di  lVe  and  time:  Tuesday,  August  24, 
19P9: 1:00  p.m.-5:00  p.m. 

Al  I^ESSES:  Amarillo  College  Business 
Cchter,  Exhibit  Hall  1314  South  Polk 
Slieet,  Amarillo,  TX. 

R  i  \  FURTHER  INFORMATION  CONTACT:  Jerry 
S.  ohnson,  Assistant  Area  Manager, 
D !  lartment  of  Energy,  Amarillo  Area 
O  =  ice,  P.O.  Box  30030,  Amarillo,  TX 
7(120(806)477-3125. 

St  n  'PLEMENTARY  INFORMATION: 


Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  advise 
the  Department  of  Energy  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

1:00  p.m. — Welcome — ^Agenda 

Review — Approval  of  Minutes 
1:15  p.m. — Co-Chair  Comments 
1:30  p.m.— Ex-Officio  Reports 
1:45  p.m. — ^Task  Force/Subconunittee 

Minutes 
2:30  p.m. — Updates — Occurrence 

Reports— DOE 
3:00  p.m. — Presentation 

(Epidemiological  Report  or  Sealed 

Insert  Update) 
4:00  p.m.--<iiie8tion  and  Answer 
4:30  p.m. — Closing  Remarks 
4:45  p.m. — Public  Comments 
5:00  p.m. — Adjourn 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Jerry  Johnson's 
office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
every  reasonable  provision  will  be  made 
to  accommodate  the  request  in  the 
agenda.  The  Deputy  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Pantex  Public  Reading  Rooms 
located  at  the  Amarillo  College  Lynn 
Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  am  to  10:00  p.m.  Monday 
through  Thursday;  7:45  am  to  5:00  p.m. 
on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  p.m.  to  6:00  p.m.  on 
Simday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  Coimty 
Public  Library,  401  Main  Street. 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday:  9:00  am  to  5:00 
p.m.  Tuesday  through  Friday;  and 
closed  Satiu-day  and  Sunday  as  well  as 
Federal  Holidays.  Minutes  will  also  be 
available  by  writing  or  calling  Jerry  S. 


Johnson  at  the  address  or  telephone 
niunber  listed  above. 

Issued  at  Washington,  DC  on  August  4, 
1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(PR  Doc.  99-20475  Filed  8-9-99;  8:45  am) 

SaUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclwt  No.  ER99-3656-000] 

Avista  Corporation;  Notice  of  Filing 

July  27, 1999. 

Take  notice  that  on  July  21, 1999, 
Avista  Corporation,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  piu-suant  to  18  CFR  Section 
35.13,  and  unexecuted  Service 
Agreement  under  Avista  Corporation's 
FERC  Electric  Tariff  First  Revised 
Volume  No.  10;  with  The  Montana 
Power  Marketing  &  Trading  Company 
and  Enron  Power  Marketing.  Ina 

Avista  Corporation  requests  waiver  of 
the  prior  notice  requirements  and 
requests  an  effective  date  of  July  1, 
1999. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  10, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are    - 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-20497  Filed  8-9-99;  8:45  am] 
BILLING  COOE  STIT-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofiunlMion 

(Dodwt  No.  RP99^452-«)01 

Ciprocfc  Pipelifie  Co.;  Notice  Of  Tariff 
FHing 

August  4, 1999. 

Take  notice  that  on  July  30, 1999, 
Caprock  Pipeline  Co.  (Caprock) 
tendered  for  filing  tariff  sheet(s)  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  with  an  effective  date  of 
September  1, 1999. 

Caprock  states  that  it  is  submitting 
this  filing  to  incorporate  and/or  modify 
tariff  provisions  to  fit  the  administration 
and  operation  of  a  new  computer  system 
for  its  Buffalo  Wallow  system.  Caprock 
states  that  the  tariff  sheets  affected  by 
this  filing  are  listed  in  Appendix  A  to 
the  filing. 

Caprock  states  that  copies  of  this 
filing  have  been  served  upon  all  affected 
firm  customers  of  Caprock  and 
applicable  state  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  by  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  WaltOB,  Jr.. 
Acting  Secretary. 

(FR  Doc.  99-20575  Filed  8-9-99;  8:45  am] 
BUMQ  CODE  •n7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaeion 

Poclwt  No.  RP9»-457-000] 

CNG  Tranamiaalon  Corporation;  Notice 
of  Propoaad  Ctwngea  in  FERC  Gaa 
Tariff 

August  4, 1999. 

Take  notice  that  on  July  30, 1999, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No. 
lA,  the  tariff  sheets  listed  on 
Attachment  A  to  the  filing.  CNG 
requests  an  effective  date  of  September 
1, 1999  for  its  proposed  tariff  sheets. 

CNG  states  that  the  purpose  of  the 
filing  is  to  modify  CNGs  FERC  Gas 
Tariff  to  reflect  the  reclassification  of 
certain  transmission  lines  to  gathering 
and  to  update  the  tariff  for  gathering 
lines  which  have  been  sold,  abandoned 
or  newly  constructed  and  to  correct 
certain  administrative  errors. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosiues  are  being 
served  upon  its  customers  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  niake 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Walson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20580  Filed  8-9-99;  8:45  am] 
BiujNO  C006  •nr-oi-a 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commieaion 

[Docket  No.  RP99-39e-003I 

Ci^rocit  Pipeline  Co.;  Notice  of  Tariff 
niing 

August  4, 1999. 

Take  notice  that  on  July  30, 1999, 
Caprock  Pipeline  Co.  (Caprock) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  tariff  Sheets  listed  below,  with  an 
effective  date  of  August  1, 1999: 

Substitute  Second  Revised  Sheet  No.  6A 
Second  Substitute  Sixth  Revised  Sheet  No. 
29A 

Caprock  states  that  it  is  submitting 
this  filing  to  correct  the  GISB  Standard 
2.3.9  (Version  1.3)  by  placing  it  in  "by 
reference"  tariff  sheet. 

Caprock  states  that  copies  of  this 
filing  have  been  served  upon  all  affected 
firm  customers  of  Caprock  and 
applicable  state  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  I^tests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-20593  Filed  8-9-99;  8:45  am] 
BNJJNQ  COOE  CnT-OI-M 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Comitiiaaion 

[Dodnt  No.  RP99-a65-0011 

Columbia  Gaa  Tranamiaaion 
corporation;  Noucaoi  rropoaao 
Cttangaa  in  FERC  Gaa  Tariff 

August  4. 1999. 

Take  notice  that  on  July  36, 1990. 
Columbia  Gas  Transmission  corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
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clume  No.  1,  the  following  revised 
I  iff  sheets,  bearing  a  proposed 
elective  date  of  August  1, 1999:" 
si  )stitute  Eighth  Revised  Sheet  No.  456 

I  Columbia  states  that  this  filing  is 
fcjng  submitted  in  compliance  with  the 
Cptnmission  Letter  Order  issued  on  July 
2i  1999.  On  June  30, 1999,  Columbia 
fiiid  tariff  sheets  in  Docket  No.  RP99- 
35«-000  to  conform  its  Tariff  to  Version 
li3  of  the  consensus  industry  standards, 
promulgated  by  the  Gas  Industry 
S<4ndards  Board  (GISB).  The 
Coknmission  directed  that  pipelines 
}lemented  these  standards  by  filing 
ifised  tariff  sheets  not  more  than  60 
^s  and  not  less  than  30  days  prior  to 
^0  August  1,  1999  implementation  date 
iuired  by  Order  No.  587-K.  By  letter 
|er  dated  July  23, 1999,  the 
imission  accepted  the  filed  tariff 
3ts  with  one  exception  and  required 
lumbia  to  revise  its  Tariff  to 
iorporate  the  change  within  15  days 
"le  date  of  the  Letter  Order. 

the  June  30. 1999  filing,  Columbia 
iluded  GISB  standard  2.3.18  in 
tion  37  of  its  General  Terms  and 
iditions  by  reference  and  also 
luded  the  standard  in  Section  8.3  of 
I  iGeneral  Terms  and  Conditions  .  The 
er  directed  Columbia  to  revise  its 
Til  iff  to  incorporate  the  standard  either 
by  reference,  or  verbatim.  The  instant 
filiag  is  in  response  to  the  Letter  Order, 
w  ]  erein  Columbia  is  removing  the 
sti  I  idard  by  reference  from  sheet  No. 

C  loliunbia  states  that  copies  of  its 
fill ig  and  have  been  mailed  to  all  firm 
CM  I  tomers,  interruptible  customers  and 
a£  octed  state  commissions. 

I  iny  person  desiring  to  protest  this 
fil  ing  should  file  a  protest  with  the 
Frtjeral  Energy  Regulatory  Conunission, 
8fld  First  Street,  N.E.,  Washington,  D.C. 
2G^26,  in  accordance  with  Section 
389.211  of  the  Commission's  Rules  and 
Re  ^ulations.  All  such  protest  must  be 
fil9|d  as  provide  in  Section  154,210  of 
th  jj  Commission's  Regulations,  protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  jaken.  but  will  not  serve  to  make 
pr  ]|testants  parties  to  the  proceedings. 
Cc  bies  of  this  filing  are  on  file  with  the 
Cc  mmission  and  are  available  for  public 
iniipection  in  the  Public  Reference 
Rqom.  This  filing  may  be  viewed  on  the 
wife  at  http://www.ferc.fed.us/online/ 

s.htm  (call  202-208-2222  for 

^tance). 

rood  A.  Watson.  Jr., 
inciting  Secretary. 
[Fi:  Doc.  99-20591  Filed  8-9-99;  8:45  am] 

BHj  J  KG  CODE  e717-01-M     ^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-460-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Cashout  Report 

August  4,  1999. 

Take  notice  that  on  August  2, 1999, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing  its 
fifth  annual  cashout  report  for  the 
November  1997  through  October  1998 
period. 

East  Tennessee  states  that  the  cashout 
report  reflects  a  cashout  loss  during  this 
period  of  $267,167.  East  Tennessee's 
cumulative  losses  from  its  cashout 
mechanism  total  $816,694.  F.a.<:t 
Tennessee  will  roll  forward  this  loss 
into  its  next  annual  cashout  report. 
^   Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
August  11,  1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  99-20583  Filed  8-3-99;  8:45  am] 
BILUNG  COOE  6712-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP90-463-000] 

High  Island  Offshore  System,  LLC; 
Notice  of  Tariff  Filing 

August  4,  1999. 

Take  notice  that  on  August  2, 1999 
High  Island  Offshore  System,  L.L.C. 
(HIOS),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1 ,  the  following  tariff  sheets  to  be 
effective  August  1, 1999: 

First  Revised  Sheet  No.  170 


First  Revised  Sheet  No.  171 
First  Revised  Sheet  No.  172 
First  Revised  Sheet  No.  173 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter.ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onIine/ 
rims.htm  (call  202-208^2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc  99-20586  Filed  8-9-99:  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No8.  RP94-72-009,  FA92-59-007 
andRP97-126-015] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Informal  Settlement 
Conference 

August  4.  1999. 

Take  notice  that  an  infonnal 
conference  will  be  convened  in  this 
proceeding  on  Wednesday,  August  11, 
1999,  at  10:00  a.m.,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington,  DC  20426. 

Any  person,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Hollis  J.  Alpert  at  (202)  208- 
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0783  or  Loma  J.  Hadlock  at  (202)  208- 

0737. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-20589  Filed  8-9-99;  8:45  am] 

■LUNG  cooe  •n7-ei-M 

DEPARTMENT  OF  ENERGY 

Fadtral  EiMrgy  RaguMoty 
CommiMkNi 

[Doctol  Na  RP9»-«53-0Q0] 

Gas  Transmission  Ca; 


KNimsrsislsGMTi 
Hollos  of  Tsfnf  FNing 

August  4, 1999. 

Take  notice  that  on  July  3D.  1999.  KN 
Interstate  Gas  Transmission  Co.  (KNI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  Nos.  1- 
C  md  1-^,  the  tariff  sheets  listed  on 
.^ipendix  A  to  the  filing,  with  an 
effective  date  of  September  1. 1999. 

KNI  states  that  it  is  submitting  this 
filing  to  incorporate  and/or  modify  tariff 
provisions  to  fit  the  administration  and 
opmation  of  a  new  computer  system  for 
its  Buffalo  Wallow  system. 

KNI  states  that  copies  of  this  filing 
have  been  snved  upon  all  affected  firm 
customers  of  KNI  and  applicable  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  AH  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  eire  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-20576  Filed  8-9-99;  8:45  am] 
mXING  COOE  a717-01-M 


DEPARTMENT  OF  ENERG> 

Fodsral  Ensrgy  Rsgulatory 
Commission 

[Doctot  No.  RP99-454-000] 

Koch  Gatsway  Pipeline  Company; 
NoUoe  of  Propossd  CtMmgss  to  FERC 
Gss  Tariff 

August  4, 1999. 

Take  notice  that  on  July  30. 1999. 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  fat  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1.  Fourth  Revised  Sheet  No.  1700. 
to  become  effective  September  1, 1999. 

Koch  Gateway  is  proposing  a  change 
to  Section  10.2(a)  of  it's  General  Terms 
and  Conditions  that  provides  customers 
the  flexibility  to  eliminate 
transportation  imbalances  during  the 
montii  in  which  the  imbalance  is 
created.  The  proposed  change  will 
reqiure  shippos  to  obtain  Koch's 
approval  before  they  can  nominate  out 
of  balance.  Thus,  requiring  Koch's 
approval  before  a  customer  can 
nominate  out  of  balance  will  provide 
Koch  and  the  customer  the  opportiuiity 
to  develop  strategies  that  will  result  in 
reduced  imbalance. 

Koch  states  that  copies  of  this  filing 
have  been  served  upon  Koch's 
customers,  state  commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
383.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.us/online/ 
rims.htin  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  fr.. 
Acting  Secretary. 

[FR  Doc.  99-20577  Filed  8-9-99;  8:45  am) 
BIUJNG  COOE  STIT-OI-* 


DEPARTMENT  OF  ENERGY 

Fedarai  Energy  Reguiatory 
Commission 

[DockM  No.  RP99-455-000] 

Kocli  Gstsway  Pipeline  Compeny; 
NfMice  of  Propoaed  Changes  to  FERC 
GaaTariff 

August  4, 1999. 

Take  notice  that  on  July  30. 1999. 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Volume  No.  1, 
the  following  tariff  sheets,  to  become 
effective  September  1. 1999: 

Third  Revised  Sheet  No.  3700, 
Second  Revised  Sheet  No.  3704 
First  Revised  Sheet  No.  3705 
Original  Sheet  No.  3706 
Original  Sheet  No.  3707 
Original  Sheet  No.  3708 
Original  Sheet  No.  3709 

Koch  states  that  it  is  proposing  to 
create  a  new  R^ht  of  First  Refusal 
(RQFR)  process  for  it's  Firm  Storage 
Service  (FSS).  The  proposed  tariff 
changes  will  create  an  interactive 
auction  whereby  interested  shippers 
will  be  able  to  bid  on  various  packages 
of  FSS  capacity  and  thus,  will  reduce 
the  price  risks  that  are  inherent  with 
Koch's  current  cumbersome  FSS  ROFR 
I»ocess.  This  proposed  tariff  change, 
however,  will  not  affect  the  ROFR 
process  utilized  by  FTS,  FTS-SCO,  NNS 
or  NNS-SCO  customers. 

Koch  states  that  the  new  ROFR 
process  would  include: 

1.  an  expanded  notification  period  to 
inform  existing  customers  of  the 
upcoming  expiration  of  their  existing 
FSS  agreements. 

2.  an  automatic  grant  of  the  ROFR  to 
existing  FSS  customers  with  a  contract 
term  of  one  year  or  greater. 

3.  an  interactive  auction  for  storage 
capacity  on  Kochs  web  page,  and 

4.  a  shortened  bid  period  and  a 
shortened  time  for  customers  to  exercise 
their  right  of  first  refusal  and  execute 
agreements,  each  of  which  are  designed 
to  reduce  the  price  exposiue  a  customer 
faces  in  the  market. 

Koch  states  that  copies  of  this  filing 
have  been  served  upon  Koch's 
customers,  state  commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet,  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 


Ccmunission's  Regulations.  Protests  will 
b(!  I  considered  by  the  Commission  in 
d  Hermining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
itestants  parties  to  the  proceedings. 
y  person  wishing  to  become  a  party 
ust  file  a  motion  to  intervene.  Copies 
is  filing  are  on  file  with  the 
ission  and  are  available  for  public 
paction  in  the  Public  Reference 
im.  This  filing  may  be  viewed  on  the 
at  http://Mrww.ferc.fed.us/online/ 
s.htin  (call  202-20a-2222  for 
a^$istance). 
Li  ijwood  A.  Watson,  Jr., 
i4(  :ting  Secretary. 
(Fli  Doc.  99-20578  Filed  8-9-99;  8:45  am] 


ni 


t= 


CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

FMleral  Energy  Regulatory 
Commission 


iniic! 


Wicket  No.  RP99-461-000] 

M  ^western  Gas  Transmission 

O  iknpany;  Notice  of  Cashout  Report 

Aiikist4, 1999. 

■^ake  notice  that  on  August  2, 1999, 
Midwestern  Gas  Transmission  Company 
(M|dwestern)  tendered  for  filing  its  fifth 
annual  cashout  report  for  the  September 
IJ  97  through  August  1998  period. 

nfidwestem  states  that  the  cashout 
re  ]jort  reflects  a  cashout  gain  during  this 
p^^iod  of  $83,394.  Midwestem's 
lulative  losses  from  its  cashout 
:hanism  are  thereby  reduced  to 
17,274.  Midwestern  will  roll  forward 
th  s  loss  into  its  next  annual  cashout 
renort. 

ly  person  desiring  to  be  heard  or  to 
test  s£iid  filing  should  file  a  motion 
ihtervene  or  a  protest  with  the 
Federal  Regulatory  Commission,  888 
Fi|it  Sti-eet,  N.E.,  Washington,  D.C. 
|26,  in  accordance  with  Sections 
.214  or  385.211  of  the  Commission's 
js  and  Regulations.  All  such  motions 
protests  must  be  filed  on  or  before 
ist  11,  1999.  Protests  will  be 
sidered  by  the  Conmiission  in 
de  termining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prpkestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
mi|i^t  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
well  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  99-20584  Filed  8-9-99:  8:45  am] 

BHJJNG  CODE  6717-01-M 

OEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Poclwt  No.  RP99-383-002] 

Mississippi  Canyon  Gas  Pipeline,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  4,  1999. 

Take  notice  that  on  July  30, 1999, 
Mississippi  Canyon  Gas  Pipeline,  LLC 
(MCGP),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  revised  tariff  sheet  numbers  151 
and  152  proposed  to  become  effective 
August  1, 1999. 

MCGP  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  Letter  Order 
issued  July  27,  1999  in  Docket  Nos. 
RP99-383-000  and  RP99-383-O01 
whereby  MCGP  was  directed  to  reflect 
version  1.3  standards  for  all  standards 
and  definitions.  The  tariff  sheets  filed 
herein  reflect  version  1.3  for  all 
standards. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti^t,  N.E.,  Washington,  D.c. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20592  Filed  8-9-99;  8:45  am] 
BHJJNQ  CODE  e717-01-W 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-«50-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

August  4.  1999. 

Take  notice  that  onjuly  29,  1999, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1 ,  certain  revised 
tariff  sheets  to  be  effective  September  1, 
1999. 

Natural  states  that  the  piupose  of  this 
filing  is  to  establish  procedures  under 
which  it  could  reserve  uerlain  categories 
of  existing  capacity  for  future 
expansions.  Natural  states  that  an 
"expansion"  may  include  a  facility 
extension  such  as  a  delivery  lateral 
where  potential  shippers  may  also 
require  mainline  capacity  on  Natural's 
existing  system.  Natural  also  states  that 
the  reservation  of  such  capacity  would 
promote  the  efficient  use  of  existing 
capacity,  minimize  the  costs  of 
constructing  new  facilities  and 
minimize  environmental  impacts. 

Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective 
September  1.  1999. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
3JB5.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Aixy  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-20597  Filed  8-9-99:  8:45  am]* 
BILUNG  CODE  6717-01-H 
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DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commiealon 

(Docket  No.  RPM-459-000] 

Portland  Natural  Gas  Tranemisaion 
System;  Notice  of  Tariff  HIing 

August  4, 1999. 

Take  notice  that  on  August  2, 1999, 
Portland  Natural  Gas  Transmission 
System  (FNGTS)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  become  effective  August 
1, 1999! 

First  Revised  Sheet  No.  323 
First  Revised  Sheet  No.  38U 

PNGTS  states  that  the  purpose  of  this 
filing  is  to  comply  with  Order  No.  587- 
K  Final  Rule  issued  on  April  2, 1999  in 
Docket  No.  RM96-1-011.  The  revised 
tariff  sheets  reflect  certain  Version  1.3 
standards  promulgated  by  the  Gas 
Industry  Standards  Board  which  were 
adopted  by  the  Commission  and 
incorporated  by  reference  in  the 
Commission's  Regulations. 

PNGTS  states  that  copies  of  the  filing 
were  mailed  to  all  affected  customers  of 
Mahtimes  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20582  Filed  8-9-99;  8:45  am) 
BHJJNG  CODE  tm-m-u 


DEPARTMENT  OF  ENERGY 

FMleral  Energy  Regulatory 
Commiealon 

[Doclwt  No.  RP99^40&-003] 

TCP  Gathering  Co.;  Notice  of  Tariff 
niing 

August  4, 1999. 

Take  notice  that  on  July  30, 1999,  TCP 
Gathering  Co.  (TCP)  tendered  for  filing 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  tariff  sheets  listed  below,  with 
an  effective  date  of  August  1, 1999: 

Substitute  First  Revised  Sheet  No.  BSD 
Second  Substitute  Fourth  Revised  Sheet  No. 
103A 

TCP  is  submitting  this  filing  to  correct 
the  GISB  Standard  2.3.9  (Version  1.3)  by 
placing  it  in  "by  reference"  tariff  sheet. 

TCP  states  that  copies  of  this  filing 
have  been  served  upon  all  affected  firm 
customers  of  TCP  and  applicable  state 
agencies. 

Any  person  desiring  to  protect  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NW.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-20594  Filed  8-9-99;  8:45  am] 
nuJNG  cooE  vm-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP99-328-000] 

Tenneeeee  Gee  Pipeline  Compeny; 
Notice  Granting  Late  Interventions 

August  4,  1999. 

Motions  to  intervene  in  the  above- 
captioned  proceeding  were  due  on  Jime 
14, 1999.  Baltimore  Gas  and  Electric 
Company  and  Conoco  Inc.,  filed 
motions  to  intervene  out  of  time.  No 
party  filed  an  answer  in  opposition  to 
the  motions. 


The  petitioners  appear  to  have  a 
legitimate  interest  under  the  law  that  is 
not  adequately  represented  by  other 
parties.  Granting  the  intervention  will 
not  cause  a  delay  or  prejudice  any  other 
party.  It  is  in  the  public  interest  to  allow 
the  petitioner  to  appear  in  this 
proceeding.  Accordingly,  good  cause 
exists  for  granting  the  late  intervention. 

Piusuant  to  Section  375.302  of  the 
Commission's  Regulations  (18  CFR 
375.202),  the  petitioner  is  permitted  to 
intervene  in  this  proceeding  subject  to 
the  Commission's  rules  and  regulations 
under  the  Natural  Gas  Act.  15  U.S.C. 
§§  717-717(W).  Participation  of  the  late 
interveners  shall  be  limited  to  matters 
set  out  in  its  motion  to  intervene.  The 
admission  of  the  late  intervenors  shall 
not  be  construed  as  recognition  by  the 
Commission  that  the  intervenOr  might 
be  aggrieved  by  any  order  entered  in 
this  proceeding. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-20590  Filed  8-9-99:  8:45  am] 
BNJJNQ  CODE  tTtJ-m-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-448-0000] 

Tranacontlnental  Gaa  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  4,  1999. 

Take  notice  that  on  July  28, 1999, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  pari  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  certain 
revised  tariff  sheets  to  which  tariff 
sheets  are  eniunerated  in  Appendix  A  to 
the  filing.  The  referenced  tariff  sheets 
are  proposed  to  be  effective  August  1. 
1999. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  revise  certain  of 
Transco's  currently  effective  tariff  sheets 
to  correct  various  spelling,  wording  and 
reference  errors. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
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Co  I  omission's  Regulations.  Protests  will 
be  I  ;onsidered  by  the  Commission  in 
de  i<  trmining  the  appropriate  action  to  be 
ta](en,  but  will  not  serve  to  make 
pr0testants  parties  to  the  proceedings. 
Ai[y  person  wishing  to  become  a  party 
mi  ist  file  a  motion  to  intervene.  Copies 
of  tpis  filing  are  on  file  with  the 
Cc  i|unission  and  are  available  for  public 
ini;bection  in  the  Public  Reference 
Ream.  This  filing  may  be  viewed  on  the 
wrp  at  http://www.ferc.fed.us/online/ 
riri*.htm  (call  202-208-2222  for 
asi  Instance). 
Lii  i|vood  A.  Watson,  Jr., 
Adf\ng  Secretary. 

c.  99-20596  Filed  8-9-99;  8:45  am] 

I  cooE  enr-oi-M 


rlTMENT  OF  ENERGY 
I  Energy  Regulatory 
C<MnmiMk>n 

[Db^sket  No.  RP99-456-000] 

Trweweatem  Pipeline  Company; 
N<>^  of  Proposed  Changes  in  FERC 
i  Tariff 

iSt  4,  1999. 

[fake  notice  that  on  July  30, 1999, 
iswestem  Pipeline  Company 
iswestem)  tendered  for  filing  to 
jme  part  of  its  FERC  Gas  Tariff, 
Sebond  Revised  Volume  No.  1,  the 
follbwing  tariff  sheets  to  be  effective 
September  1, 1999: 

th  Revised  Sheet  No.  1 
12^lRevised  Sheet  No.  5 

levised  Sheet  No.  5A 

levised  Sheet  No.  5A.01 

kevised  Sheet  No.  5A.02 

Revised  Sheet  No.  5A.03 

levised  Sheet  No.  5B 
Or^^inal  Sheet  No.  20A 

linal  Sheet  No.  20B 

kinal  Sheet  No.  20C 

kinal  Sheet  No.  20D 

kinal  Sheet  No.  20E 

kth  Revised  Sheet  No.  51A 

W  Revised  Sheet  No.  69 
Fiitat  Revised  Sheet  No.  72B 
Eighth  Revised  Sheet  No.  79 
NiTth  Revised  Sheet  No.  80A 

teenth  Revised  Sheet  No.  81 

and  Revised  Sheet  No.  92B 

id  Revised  Sheet  No.  95 
Revised  Sheet  No.  95G 
Si3^th  Revised  Sheet  No.  95H 
Fourth  Revised  Sheet  No.  95L 
Original  Sheet  No.  115 
Original  Sheet  No.  115A 

utranswestem  states  that  it  is 
tting  these  tariff  sheets  to 
^lement  a  Limited  Firm 
sportation  Service  under  new  Rate 
edule  LFT.  Under  this  Rate 
edule,  firm  transportation  service 
wiliiild  be  available  subject  to 


Transwestem's  right  to  not  schedule 
service  in  whole  or  in  part  on  any  day 
(a  Limited  Day),  but  not  more  than  a 
maximum  number  of  Limited  Days  per 
month  (not  to  exceed  ten)  agreed  to  by 
Transwestem  and  Shipper  in  the  LFT 
Service  Agreement.  Transwestem  is 
proposing  this  service  to  offer  greater 
flexibility  to  shippers,  and  to  address 
the  needs  of  shippers  that  generally 
require  firm  service  but  are  able  to 
accommodate  periodic  interruption  of     * 
service. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commissiou, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us//online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  ^. 
Acting  Secretary. 
[FR  Doc.  99-20579  Filed  8-9-99;  8:45  am] 

8ILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  TM99-5-30-000] 

TrunkUne  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  4,  1999. 

Take  notice  that  on  July  30, 1999, 
Trunkline  Gas  Company  (Tnmkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  No.  1,  the 
following  tariff  sheets,  to  become 
effective  September  1, 1999: 

Thirtieth  Revised  Sheet  No.  6 
Twenty-Ninth  Revised  Sheet  No.  7 
Thirtieth  Revised  Sheet  No.  8 
Thirtieth  Revised  Sheet  No.  9 
Twelfth  Revised  Sheet  No.  9A   . 
Second  Revised  Sheet  No.  9B 


Twenty-Ninth  Revised  Sheet  No.  10 
Fifteenth  Revised  Sheet  No.  lOA 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  Section 
23  (Miscellaneous  Revenue 
Flowthrough  Surcharge  Adjustment)  of 
the  General  Terms  and  Conditions  of 
trunkline's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Tnmkline  further  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  -with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  Ail  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-20587  Filed  8-9-99:  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-462-000] 

U-T  Offshore  System;  Notice  of 
Proposed  Ctianges  in  FERC  Gas  Tariff 

August  4.  1999. 

Take  notice  that  on  August  2. 1999 
U-T  Offshore  System  (U-TOS). 
tendered  for  filing  a  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  be  effective 
August  1,1999: 

Sub  Eleventh  Revised  Sheet  No.  73 
Sub  Sixth  Revised  Sheet  No.  73A 
Sub  Fifth  Revised  Sheet  No.  73B 
Original  Sheet  No.  73C 
Original  Sheet  No.  73D 

U-TOS  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  April  2, 1999,  letter  order 
in  the  captioned  proceeding  regarding 
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Order  No.  587-K.  Docket  No.  RM96-1- 
011.  Pipelines  must  comply  with  the 
adoption  of  Version  1.2  of  the  GISB 
standards  (284.10(b))  and  the  standards 
regarding  the  posting  of  information  on 
websites  and  retention  of  electronic 
information  (284.10(c)(3)(ii)  through 
(v)). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims  Jitm  (call  202-208-2222  for 
assistance). 
Linwood  A.  WatMn,  Jr., 
Acting  Secretary. 

[FR  Doc  99-20585  Filed  8-9-99;  8:45  am] 
aujNQ  CODE  •nr-ot-M 


DEPARTMENT  OF  ENERGY 

FMaral  Energy  R«gulatory 
ConMnission 

[Dodwt  No.  RP9»-«58-O00] 

VNdng  Gm  Tranemtesion  Company; 
Nolica  of  Tariff  Filing 

August  4, 1999. 

Take  notice  that  on  July  30. 1999, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing  to  be  effective 
September  1,1999. 

Viking  states  that  the  purpose  of  this 
filing  is  to  establish  a  new  Rate 
Schediile  FT-D,  which  will  be 
applicable  to  the  expansion  capacity 
approved  by  the  Commission  on  april 
15, 1999  in  "Order  Issuing  Certificate 
and  Granting  Abandonment,"  Docket 
No.  CP98-761-000,  87  FERC  1 61,068. 
Rate  Schedule  FT-D  is  identical  in  all 
respects  to  Viking's  existing  FT-A  rate 
schedule,  except  that  it  applies  only  to 
firm  shippers  using  the  expansion 
capacity.  Viking  is  edso  filing  to 
implement  the  initial  incremental 


demand  rate  of  $10.65  per  Dth/month 
for  service  from  Emerson  to  any  Zone  1 
delivery  point  and  $13.69  per  Dth/ 
month  for  service  from  Emerson  to  any 
Zone  2  delivery  point  approved  by  the 
Commission  in  the  April  15, 1999 
certificate  order. 

As  provided  in  the  Commission's 
order,  this  initial  rate  for  FT-D  service 
will  be  subject  to  a  retroactive  "true-up" 
filing  after  a  final  accounting  for  the 
project  has  been  completed.  Viking  is 
also  making  miscellaneous  tariff 
modifications  so  that  its  tariff  properly 
reflects  the  existence  of  Viking's  new 
Rate  Schedule  FT-D. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bcM:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filii^  may  be  viewed  on  the 
seb  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-20581  Filed  8-9-99;  8:45  am] 

HUJNQ  OOOE  0717-01-M 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Conini  lesion 

[Docket  No.  RP99-410-002] 

Wllliston  Baain  Intestate  Pipeline 
Compeny;  Notice  of  Compliance  Rling 

August  4,1999 

Take  notice  that  on  August  2, 1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  August  1, 1999: 

Sub  Second  Revised  Sheet  No.  176A 


Williston  Basin  states  that  the  tariff 
sheets  reflect  modifications  to  Williston 
Basin's  FERC  Gas  Tariff  in  compliance 
with  the  Commission's  Letter  Ch'der 
issued  July  22, 1999  regarding 
Commission  Order  No.  587-K  issued 
April  2,  1999,  in  Docket  No.  RM96-1- 
011.  The  tariff  sheets  reflect  the  Gas 
Industry  Standards  Board  (GISB) 
Version  1.3  standards  adopted  by  the 
Commission  in  such  Order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commissiuu 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistamce). 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-20595  Filed  8-9-99;  8:45  am] 
BIUJNG  CODE  B717-01-a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  ER99-2665-00QI 

Wlaconain  Electric  Power  Company; 
Notice  of  Filing 

August  4, 1999. 

Take  notice  that  on  July  30, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  amended  response  based  on  further 
discussions  with  Commission  staff  in 
the  above  captioned  docket.  The 
response  constitutes  an  amendment  to 
the  filing  submitted  by  Wisconsin 
Electric  on  June  25th. 

Copies  of  the  filing  have  been  served 
on  customers  under  the  market-based 
rate  tariff,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
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38E  .214).  All  such  motions  and  protests 
Id  be  filed  on  or  before  August  13, 
^9.  Protests  will  be  considered  by  the 

lission  to  determine  the 
iropriate  action  to  be  taken,  but  will 
I  serve  to  make  protestants  parties  to 

thfe'  proceedings.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 
trvene.  Copies  of  this  filing  are  on 
I  with  the  Commission  and  are 
[liable  for  public  inspection.  This 

;  may  also  be  viewed  on  the 
tmet  at  http://www.ferc.fed.us/ 

oojline/rims.htm  (call  202-208-2222  for 

asilstance). 

Li]  iwood  A  Watason,  Jr., 

Adt  'ng  Secretary. 

[Fl  I  Doc.  99-20498  Filed  8-9-99;  8:45  am] 

■H  L  NQ  CODE  STIT-OI-H 


rtlMENT  OF  ENERGY 
I  Energy  Regulatory 
Cbfnmission 

rNo.  EG99-207-000,  at  al.] 
Bay  Energy  ComfMny,  LLC,  et 
ali  ^lectric  Rate  and  Corporate 
ilation  FHinga 

ist  3, 1999. 

^ake  notice  that  the  following  filings 
re  been  made  with  the  Commission: 


(I 


CO  Bay  Energy  Company,  LLC 

cket  No.  EG99-207-000) 


ake  notice  that  on  July  29, 1999, 

ICO  Bay  Energy  Company,  LLC  (Casco 

Bai),  tendered  for  filing  with  the 

eral  Energy  Regulatory  Commission 
pplication  for  determination  of 
pt  wholesale  generator  status 

pursuant  to  Part  365  of  the 

Cblnmission's  Regulations. 

[  lasco  Bay,  a  Delaware  limited 
liability  company,  will  own  and  operate 
thei  Maine  Independence  Station  located 
inlVeazie,  Maine.  Casco  Bay  will  sell 
power  exclusively  at  wholesale.  Duke 
Energy  North  America  LLC  is  the  sole 
oM^er  of  Casco  Bay.  DENA  is  a  wholly 
ed  subsidiary  of  Duke  Energy 
Asset  Development,  Inc.,  and  an 
subsidiary  of  Duke  Energy,  an 
electric  utility  holding 
pany. 

'omment  date:  August  18, 1999,  in 
irdance  with  Standard  Paragraph  E 
e  end  of  this  notice.  The 
Cbmmission  will  limit  its  consideration 
of  I  lomments  to  those  that  concern  the 
ac  ( quacy  or  accuracy  of  the  application. 


a( 
at 


2.  Statoii  Energy  Trading,  Inc., 
ConAgra  Energy  Services,  inc.,  Texaco 
Natural  Gas  Inc.,  Power  Providers,  Inc., 
AEP  Power  Marketing,  Irtc.,  DPL 
Energy,  and  NESI  Power  Marketing, 
Inc. 

(Docket  Nos.  ER94-964-022  and  ER94-964- 
023,  ER95-1751-015,  ER95-1 787-014, 
ER9fr-2303-012,  ER96-2495-011.  ER96- 
2601-012,  ER97-841-0101 

Take  notice  that  on  July  29, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

3.  Anker  Power  Services,  Inc.,  Statoii 
Energy  Services,  Inc.,  NEV  Midwest, 
L.L.C.,  Starghill  Alternative  Energy 
Corporation,  LG&E  Power  Inc.,  AIE 
Energy  Inc.,  and  ONEOK  Power 
Marketing  Company 

[Docket  Nos,  ER97-3788-O07,  ER97-4381- 

003,  ER97-4654-007,  ER97-4680-006, 
ER98-1 2  78-005,  ER98-3164-O04,  ER98- 
3897-004] 

Take  notice  that  on  July  29, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
dovmloading  (call  202-208-2222  for 
assistance). 

4.  SEI  Wisconsin,  L.L.C.,  Elwood 
Marketing  LLC,  New  Energy  Partners, 
L.L.C.,  SIGCORP  Energy  Services,  LLC, 
Central  Vermont  Public  Service 
Corporation,  American  Electric  Power 
Service  Coiporation,  LG&E  Power  Inc., 
Cleveland  Electric  Illuminating 
Company,  The  Toledo  Edison 
Company,  and  FirstEnergy  Operating 
Companies 

[Docket  Nos.  ER99-669-003,  ER99-1465- 
002,  ER99-1812-002,  ER99-2 18 1-001, 
ER99-3802-000,  ER99-3805-000.  ER99- 
3806-000,  ER99-3807-000.  ER99-3 808-000. 
and  ER99-3809-000] 

Take  notice  that  on  July  29, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or'on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 


downloading  (call  202-208-2222  for 
assistance). 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  FPH  Electric,  L.L.C., 

[Docket  No.  ER99-3142-000] 

Take  notice  that  on  July  29, 1999,  FPH 
Electric,  L.L.C.,  doing  business  as   ~ 
Energy  Risk  Solutions  (FPH),  amended 
its  petition  to  the  Commission  for 
acceptance  of  FPH  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations. 

FPH  intends  to  engage  in  wholesale 
■  electric  power  and  energy  purchases 
and  sales  as  a  marketer.  FPH  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  FPH  has  no 
members  who  own  or  control  any 
electric  generation,  transmission, 
franchised  retail  service  territories, 
generation  sites,  natural  gas  fuel 
supplies,  or  any  other  potential  barriers 
to  entry. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Virginia  Eleirtric  and  Power 
Company 

(Docket  No.  ER99-3278-000] 

Take  notice  that  on  July  29,  1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
amendment  to  its  proposed  Power  Sales 
Agreement  for  the  provision  of  electric 
service  to  CNG  Retail  Service 
Corporation  (CNG  Retail)  under  its 
market-based  rate  schedule  accepted  for 
filing  by  the  Commission  in  Docket  No. 
ER98-3771-000. 

The  Power  Sales  Agreement  was 
originally  filed  with  the  Commission  on 
June  16, 1999.  The  proposed 
amendment  modifies  the  Power  Sales 
Agreement  to  more  fully  incorporate  the 
Commission's  requirements  regarding 
sales  by  a  public  utility  to  affiliated 
entities. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  <> 

7.  Alliance  Energy  Services  Partnership 

[Docket  No.  ER99-3690-000] 

Take  notice  that  on  July  22. 1999, 
Alliance  Energy  Services  Partnership 
(AESP),  pursuant  to  Section  35.15  of  the 
Commission's  Regulations,  tendered  for 
filing  a  notice  of  cancellation  of  its  Rate 
Schedule  FERC  No.  1. 

AESP  has  requested  an  effective  date 
for  the  proposed  rate  schedule 
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cancellation  of  July  23. 1999. 
Accordingly,  AESP  requests  waiver  of 
the  60-day  prior  notice  requirement. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  MidAmerican  Energy  Company 

(Docket  No.  ER99-380O-O00) 

Take  notice  that  on  July  29, 1999, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  filed  with  the 
Commission  a  Firm  Transmission 
Service  Agreement  with  Public  Service 
Company  of  Colorado  (Public  Service), 
dated  July  12, 1999,  and  a  Non-Firm 
Transmission  Service  Agreement  with 
Public  Service,  dated  July  12,  1999, 
entered  into  pursuant  to  MidAmerican's 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  July  12, 1999,  for  the  Agreements 
with  Public  Service,  and  accordingly 
seeks  a  waiver  of  the  Commission's 
notice  requirement.  MidAmerican  has 
served  a  copy  of  the  filing  on  Public 
Service,  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  August  18. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Unitil  Power  Corp.,  Yakin,  Inc., 
Bridgeport  Energy,  L.L.C  Dayton 
Power  k  Light  Company,  Orange  and 
Rockland  Utilities,  Inc.,  Virginia 
Electric  and  Power  Company, 
PadfiCorp,  Public  Service  Electric  and 
Gas  Company  and  Florida  Power  & 
Light  Company, 

(Docket  Nos.  ER99-381O-OO0,  ER99-3811- 
000,  ER99-3812-000,  ER99-3813-000, 
ER99-3814-000,  ER99-381 5-000,  ER9&- 
3816-000,  ER99-3817-000  and  ER99-3818- 
000] 

Take  notice  that  on  July  29, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

Comment  date:  August  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Elwood  Energy  LLC,  Potomac 
Electric  Power  Company,  Montana 
Power  Company,  State  Line  Energy, 
L.L.C.,  Southwood  2000,  Inc., 
Wisconsin  Public  Service  Corporation, 
Genesee  Power  Station  L.P.,  EI  Paso 
Electric  Company,  Cleco  Utility  Group 
Inc.  and  Western  Resources,  Inc. 

(Docket  Nos.  ER99-381 9-000.  ER99-3823- 
000.  ER99-3854-000,  ER99-3868-000, 
ER99-3877-000,  ER99-3884-000.  ER99- 
3892-000,  ER99-3901-000.  ER99-3855-O00 
and  ER99-3856-0001 

Take  notice  that  on  July  29, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  FirstEnergy  Operating  Companies 

[Docket  No.  ER99-3820-0001 

Take  notice  that  on  July  29, 1999, 
Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  and 
Toledo  Edison  Company  (collectively, 
the  FE  Operating  Companies),  tendered 
for  filing  a  Service  Agreement  under 
their  FERC  Electric  Tariff,  Original 
Volume  No.  2,  for  sales  of  up  to  50  MW 
of  capacity  and  associated  energy  to  the 
City  of  Painesville,  Ohio. 

The  FE  Operating  Companies  have 
asked  that  the  Service  Agreement  be 
permitted  to  become  effective  on  August 
1, 1999. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  Company  Services,  Inc. 

(Docket  No.  ER99-3821-000J 

Take  notice  that  on  July  29, 1999, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company,  filed  a  revision  to  the 
capacity  entitlements  under  the  Unit 
Power  Sales  (UPS)  Agreement  with  the 
City  of  Tallahassee,  Florida.  The 
revision  is  proposed  to  become  effective 
from  the  banning  of  service  under  the 
contract  (December  8, 1990),  and  was 
submitted  piu°suant  to  a  contractual 
provision  that  specifically  contemplated 
such  a  filing  to  restore  the  economic 
bargain  of  the  parties  in  the  event  of 


regulatory  modification  to  their  original 
agreement.  A  copy  of  the  filing  was  sent 
to  Tallahassee. 

Comment  date:  August  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Casco  Bay  Energy  Company,  LLC 

[Docket  No.  ER99-3822-O001 

Take  notice  that  on  July  29, 1999, 
Casco  Bay  Energy  Company  tendered  for 
filing  an  Application  of  Casco  Bay 
Energy  Company,  LLC  for  Approval  of 
Market-based  Power  Sales  Tariff,  for 
Waivers  of  Commission  Regulations, 
and  for  Authorization  to  Sell  Ancillary 
Services  at  Market  Rates  and  to  Reassign 
Transmission  Capacity. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER99-3824-0O0J 

Take  notice  that  on  July  29, 1999,  PJM 
Interconnection,  L.L.C.  (PJM),  tendered 
for  filing  10  executed  service 
agreements  for  transmission  service 
under  the  PJM  Open  Access 
Transmission  Tariff.  The  agreements  are 
as  follows:  1  umbrella  agreement  for 
network  integration  transmission 
service  imder  state  required  retail  access 
programs  with  Commodore  Gas  and 
Electric,  Inc.;  4  umbrella  agreements  for 
firm  point-to-point  transmission  service 
agreements  with  Commodore  Gas  and 
Electric,  Inc.,  Commonwealth  Edison 
Co.,  Econnergy  Energy,  Inc.,  and  Reliant 
Energy  Services,  Inc.;  and  5  umbrella 
non-f&m  point-to-point  transmission 
service  agreements  with  Commodore 
Gas  and  Electric,  Inc.,  Commonwealth 
Edison  Co.,  Econnergy  Energy,  Inc., 
Reliant  Energy  Services,  Inc.,  and 
TransCanada  Power  Mkt.,  Ltd. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER99-3825-OO01 

Take  notice  that  on  July  29, 1999, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Enron 
Power  Marketing,  Inc.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  Voliune  No.  1  (Transmission 
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Ti  I  riff)  filed  in  compliance  with  the 
C( )  tmnission's  Order  No.  888  in  Docket 
N4  RM95-8-000  and  RM94-7-001  and 
amended  in  compliance  with 
Ciknmission  Order  dated  May  28,  1997. 

CHG&E  also  has  requested  waiver  of 
tl  9  60-day  notice  provision  pursuant  to 
HI  CFR  Section  35.11. 

X  copy  of  this  filing  has  been  served 
o]  ijthe  PubUc  Service  Ck)mmission  of  the 
Si  ite  of  New  York. 

Raiment  date:  August  18, 1999.  in 
a(  iordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

II  ij  Central  Hndmm  Gas  and  Elefitric 
C  irporation 

[E  4cket  No.  ER99-3826-000] 

Take  notice  that  on  July  29, 1999, 
itral  Hudson  Gas  and  Electric 
jration  (CHG&E).  tendered  for 
;  pursuant  to  Section  35.12  of  the 
leral  Energy  Regulatory 
lission's  (Commission) 
lations  in  18  CFR  a  Service 
9ment  between  CHG&E  and  NRG 
irer  Marketing,  Inc.  The  terms  and 
coliditions  of  service  under  this 
9ment  are  made  pursuant  to 
!G&E's  FERC  Electric  Rate  Schedule, 
iginal  Voliune  No.  1.  (Power  Sales 
Tmifi)  accepted  by  the  Commission  in 
Dtfcket  No.  ER97-890-000. 

CHG&E  also  has  requested  waiver  of 
tlje  60-day  notice  provision  pursiiant  to 
liCFR  Section  35.11. 

.  copy  of  this  filing  has  been  served 
o<i{the  Public  Service  Commission  of  the 
si^eofNewYork. 

IComment  date:  August  18, 1999,  in 
ac^cndance  with  Standard  Paragraph  E 
alj  the  end  of  this  notice. 

Central  Hndson  Gas  and  Electric 
-atimi 

{i:)(icket  No.  ER99-3827-O00] 

ake  notice  that  on  July  29, 1999, 
itral  Hudson  Gas  and  Electric 
oration  (CHG&E),  tendered  tot 
pursuant  to  Section  35.12  of  the 
era!  Energy  Regulatcny 
ssion's  (Commission) 
ations  in  18  CFR  a  Service 
ment  between  CHG&E  and  Engage 
US.  L.P.  The  terms  and 
ditions  of  service  under  this  ' 
lent  are  made  pursuant  to 
G&E's  FERC  Electric  Rate  Schedule, 
ginal  Volume  No.  1  (Power  Sales 
~  accepted  by  the  Commission  in 
:et  No.  ER97-890-^00. 
G&E  also  has  requested  waiver  of 
the  60-day  notice  provision  pursuant  to 
li  CFR  Section  35.11. 

t  \.  copy  of  this  filing  has  been  served 
o*  the  Public  Service  Commission  of  the 
site  of  New  York. 


Comment  date:  August  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Great  Bay  Power  Corporation 

[Docket  No.  ER99-3828-000) 

Take  notice  that  on  July  29, 1999. 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  a  service 
agreement  between  Energy  Atlantic. 
LLC  and  Great  Bay  for  service  imder 
Great  Bay's  revised  Tariff  for  Short  Term 
Sales.  This  Tariff  was  accepted  for  filing 
by  the  Commission  on  July  24. 1998,  in 
Docket  No.  ER98-3470-000. 

The  service  agreement  is  proposed  to 
be  effective  July  23. 1999. 

Comment  date:  August  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-3829-000] 

Take  notice  that  on  July  29, 1999, 
Niagara  Mt^wk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  the  Power  Authority  of  the 
State  of  New  York  (NYPA)  to  permit 
NYPA  to  deliver  power  and  energy  fit>m 
NYPA's  Bid  Process  Supplier  to  a  point 
where  Niagara  Mohawk's  transmission 
system  ccmnects  to  its  retail  distribution 
system  West  of  Niagara  Mohawk's 
constrained  Central-East  Interface.  This 
Transmission  Service  Agreement 
specifies  that  NYPA  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mc^wk's  Open 
Access  Transmission  Tariff  as  filed  La 
Docket  No.  OA96-194-000. 

Niagara  Mohawk  requests  an  effiective 
date  of  July  1, 1999.  Niagara  Mohawk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

Niagara  Mc^awk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standwd  Paragraph  E 
at  the  end  of  this  notice. 

28.  Niagara  M^awdc  Power 
Cwparatian 

[Docket  No.  ERg9-3830-000] 

Take  notice  that  on  JiUy  29, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Fedwal  Energy  Regulatory 
Commission  an  executed,  amended 
Transmission  Service  Agreement 
between  Niagara  Mohawk  and  the 
Power  Authority  of  the  State  of  New 
York  (NYPA)  to  permit  NYPA  to  deliver 
power  and  energy  from  NYPA's 


FitzPatrick  Plant,  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  Niagara  Mohawk's  transmission 
system  connects  to  its  retail  distribution 
system  East  of  Niagara  Mohawk's 
constrained  Central-East  Interface.  This 
Transmission  Service  Agreement 
specifies  that  NYPA  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-1 94-000. 

Niagara  Mohawk  requests  an  effective 
date  of  July  1, 1999.  Niagara  Mohawk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  August  18. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-3831-000J 

Take  notice  that  on  July  29, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Conunission  an  executed,  amended 
Transmission  Service  Agreement 
between  Niagara  Mohawk  and  the 
Power  Authwity  of  the  State  of  New 
York  (NYPA)  to  permit  NYPA  to  deliver 
power  and  energy  from  NYPA's 
FitzPatrick  Plant  to  a  point  where 
Niagara  Mohawk's  transmission  system 
connects  to  its  retail  distribution  system 
West  of  Niagara  Mohawk's  constrained 
Central-East  Int«rfece.  This 
TransmissicMi  Service  Agreement 
specifies  that  NYPA  has  signed  on  to 
uid  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-000. 

Niagara  Mohawk  requests  an  effective 
date  of  July  1, 1999.  Niagara  Mc^awk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

Niagva  Mohawl:  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Pvagraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  RuJes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
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comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  WatMm,  Jr., 
Acting  Secretary. 

[FR  Doc.  9»-20495  Filed  8-9-99;  8:45  am] 
BMJJNG  CODE  •717-0I-* 


DEPARTMENT  OF  ENERGY 

FMIaral  Enargy  Raguhrtory 
CoflMnisslon 

NoUcA  of  ApplicilkNi  foe  Transfer  of 
UcMMo  and  Soliciting  Commants, 
MoMona  To  inlanfana  and  Protaata 

August  4, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  2309-006. 

c.  Date  Filed:  June  10, 1999. 

d.  Applicants:  Public  Service  Electric 
and  Gas  Company,  I^iblic  Service 
Enterprise  Group  Incorporated,  and 
PSEG  Fossil  LLC. 

e.  Name  of  Project:  Yards  Creek. 

f.  Location:  The  project  is  located  in 
Wairen  County,  New  Jersey.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  79l(a}-825(r). 

h.  Applicant  Contact:  Richard  P. 
Connified.,  General  Solicitor,  Public 
Service  Electric  and  Gas  Company,  80 
Park  Plaza,  Newark,  New  Jersey  07012. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Papsidero  at  (202)  219-2715  or  by  e- 
mall  at  thomas.papsidero9ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  September  2, 1999. 

All  dociunents  (original  and  eight 
copies)  shoidd  be  filed  with:  David  P. 
Boeigers,  Secretary,  Federal  Energy 
Regulatory  Commission,  Mail  Code: 
DLC,  HL-11.1  888  First  Street,  N.E., 
Washington,  DC  20426. 

Please  include  the  Project  Number 
(2309-006)  on  any  comments  or 
motions  filed. 

k.  Description  of  Transfer:  Public 
Service  Electric  and  Gas  Company 
(PSE&G),  a  co-licensee  under  the  license 


for  the  Yards  Creek  Project,  Public 
Service  Enterprise  Group  Incorporated 
(PSEG),  the  parent  corporation  of 
PSE&G  and  PSEG  Fossil  LLC,  and  PSEG 
Fossil  LLC  request  approval  of  the 
partial  transfer  of  the  license  from 
PSE&G  to  PSEG  Fossil  LLC.  The 
applicants  state  that  this  partial  transfer 
of  license  will  not  affect  the  status  of  the 
other  co-licensee,  Jersey  Central  Power 
&  Light  Company. 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rides  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particidar 
applications. 

Filing  and  Service  of  Responsive 
documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MO-nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filinjg  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  partiaUar  application. 

Agency  comments — ^Feder^,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  direcUy  bom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  wall  be  presumed  to 


have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicants's  representatives. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-20588  Filed  8-»-99;  8:45  am] 

BtLUNQ  COOE  STir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6416-9] 

Agancy  information  Collaction 
Activitiaa;  Maaauring  Succaaa  of  EPA 
Compliance  Aaaiatanca 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
Measuring  Success  of  EPA  Compliance 
Assistance,  EPA  ICR  number  1921.01. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  12, 1999. 
ADDRESSES:  Tracy  Back  (2224A),  U.S. 
EPA,  401  M  St.,  S.W.,  Washington  D.C, 
20460.  Interested  persons  may  obtain  a 
copy  of  the  ICR  without  charge  by 
calling  Tracy  Back  at  (202)  564-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Back,  (202)  564-7076.  Facsimile 
number:  (202)  564-0009. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentiaUy 
affected  by  this  action  are  businesses 
and  other  members  of  the  regidated 
community,  technical  assistance 
providers  that  receive  or  access  EPA 
compliance  assistance  tools,  regulating 
agencies  and  state/local  committees  that 
are  recipients  of  required  compliance 
reports.  Technical  assistance  providers 
are  comprised  of  such  groups  as:  state 
pollution  prevention  programs,  state 
small  business  assistance  programs, 
small  business  development  centers, 
manufactiuing  extension  partnership 
programs,  and  trade  associations.  The 
request  for  information  from  these 
affected  entities  will  be  volimtary. 

Title:  Measuring  Success  of  EPA 
Compliance  Assistance. 

Abstract:  This  will  be  a  voluntary 
collection  of  information  to  gather 
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c  I  istomer  satisfaction  and  behavioral 
c  1  lange  feedback  on  EPA  compliance 
a  i  sistance,  as  well  as  data  on  the 
I  asulting  impact  on  compliance. 

This  effort  complies  with  the  mandate 
c  I  the  "Government  Performance  and 
I  isults  Act  of  1997"  (GPRA),  the  goal  of 
\^ch  is  to  "improve  Federal  program 
effectiveness  and  public  accountability 
It  promoting  a  new  focus  on  resiUts, 
service  quality,  and  customer 
s^sfaction."  EPA  provides  compliance 
a  I  sistance  to  help  the  regulated 
c  ( immunity  luiderstand  and  comply 
\  /f  th  federal  environmental 
raquirements.  Through  the  development 
c  I  compliance  assistance  tools  and 
i  E  itiatives,  EPA  strives  to  build  the 
( i  padty  for  more  effective  compliance 
\  ^thin  the  regulated  community.  To 
a4complish  this  goal,  EPA  must  target 
I  eisources  to  the  development  of 
c  Ompliance  assistance  tools  and 
initiatives  that  meet  the  needs  of  the 
ated  community  and  are  effective 

helping  the  regiilated  community 

hieve  compliance. 

In  order  to  comply  with  GPRA,  the 
ce  of  Compliance  needs  to  collect 

rtain  information  that  is  currently  not 

llected  and  which  does  not  exist  in 
current  databases.  In  accordance 

th  the  GmA,  which  asks  that  Federal 
Akencies  determine  the  outcome  of  their 
t  ( tivities,  EPA  wotUd  like  to  determine 
i  nthe  compliance  assistance  it  provides 
i  i.  achieving  the  goal  of  helping 
I  [i|embers  of  the  regulated  conununity 
understand  and  comply  with  federal 
I  ^gulatory  requirements,  as  well  as 
i  [^proving  technical  assistance 
ji^viders'  imderstanding  of  the 

ustiies  they  serve.  In  order  to  target 

A  resources  to  implement  the  most 

ective  compliance  assistance 
^^tivities,  it  is  necessary  to  request 
^  6luntary  feedback  from  members  of  the 
i^gidated  community,  compliance 
e  distance  providers,  and  state  co- 
I  ^gulators.  There  are  foiu  compon«its  to 
t  His  voluntary  collection  of  information. 

[First,  EPA  proposes  to  include  a  brief 
c  vstomer  satisfaction  survey  with 
c  dmpUance  assistance  material 
qiveloped  by  the  OfBce  of  Enforcement 

d  Compliance  Assurance  to  enable 
ipients  of  the  material  to  readily 
I  tovide  the  Agency  with  feedback  on 
t  le  material's  usefulness.  Moreover, 
survey  respondents  will  be  asked  what 
actions  they  took^or  intend  to  take  to 

prove  their  compliance  status  and 

iviroiunental  performance,  in  whole  or 

part,  as  a  result  of  the  compliance 
istance  provided  by  EPA.  The  survey 
Will  likely  take  the  form  of  a  post-card 
\  I  lich  can  be  readily  returned  to  the 
J  i  ;ency.  Compliance  assistance  material 
I  e  ceived  through  the  Internet  will  also 


include  this  survey  tool  that  can  be 
completed  electronically  and  E-mailed 
to  the  appropriate  Agency  contact. 
Secondly,  EPA  proposes  to  seek 
feedback  on  compliance  assistance 
seminars  and  workshops  delivered  to 
the  regulated  community.  A  seminar 
evaluation  form  will  be  developed  to 
volimtarily  obtain  this  feedback  from 
seminar  participants.  The  feedback  will 
focus  on  the  compliance  assistance 
seminar's  usefulness  and  whether  it  will 
impact  actions  which  the  seminar 
participants  intend  to  take  to  improve 
their  compliance.  Thirdly.  EPA 
proposes  to  seek  information  from  state/ 
local  regulating  agencies  and 
committees  regarding  the  impact  of 
EPA's  compliance  assistance  activities 
on  the  state  of  compliance.  The 
regiilating  agencies  and  state/local 
committees  will  be  asked  whether  EPA's 
compliance  assistance  initiatives 
resulted  in  improved  compliance.  The 
fourth  component  involves  questions 
which  will  be  asked  of  technical 
assistance  providers  and  state/local 
agencies  to  obtain  feedback  on  how  well 
EPA  is  performing  its  role  as  a 
wholesaler  of  compliance  assistance. 

The  survey  instnunents  will  provide 
options  for  responses  to  facilitate  quick 
completion  of  the  survey.  The  survey 
responses  will  be  taken  into  account  in 
revising  compliance  assistance 
materiads,  seminars,  and  in  developing 
new  tools  or  initiatives  which  better 
address  customs  needs. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  is  soliciting  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
fcH-  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  acouacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  infcwmation  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


Burden  Statement:  It  is  estimated  that 
approximately  4,780  members  of  the 
regulated  community  and  100  regulating 
agencies  and/or  committees  may 
volimtarily  complete  and  return  EPA's 
customer  satisfaction  survey  on  an 
annual  basis.  EPA  estimates  that 
participating  members  of  the  regulated 
commiuiity  may  need  to  spend  three 
minutes  to  complete  either  the  complete 
compliance  assistance  or  seminar/ 
workshop  customer  satisfaction  survey. 
Therefore,  a  total  of  239  person  hours 
within  the  regulated  community  may  be 
expended  to  provide  EPA  with  data  to 
evaluate  the  effectiveness  of  its 
compliance  assistance  activities.  This 
burden  hoiu-  estimate  translates  to  a  cost 
of  $1.05  per  facility  who  voluntarily 
completes  the  survey  and  a  total  cost  to 
industry  of  $5,019.  "The  facility  costs 
were  calculated  based  on  $21.00  per 
houir,  plus  110  percent  overhead. 

EPA  estimates  that  participating 
regulating  agencies  and  or  committees 
may  need  to  spend  45  minutes  to 
complete  the  survey  (30  minutes  of  staff 
time  and  15  minutes  of  a  supervisor's 
time).  Therefore,  a  total  of  4500  person 
hours  within  the  regulating  agencies 
and/or  committees  may  be  expended  to 
provide  EPA  with  data  to  evaluate  the 
effectiveness  of  its  compliance 
assistance  activities.  This  burden  hour 
estimate  translates  to  a  cost  of  $16.53 
per  regidating  agency  and/or 
committees  that  voluntarily  completes 
the  siu^ey  and  a  total  cost  of  $1653.  for 
the  regulating  agencies.  The  costs  to  the 
regulating  agencies  were  calculated 
based  on  labor  rates  of  $17.48  per  hour, 
plus  $30.34  supervisory  time  from  the 
United  States  Department  of  Commerce, 
Bureau  of  Labor  Statistics,  March  1998, 
Table  4:  Employment  Costs  of  State  and 
Local  Government.  Biuden  means  the 
total  time,  effort,  or  financial  resoiuces 
expended  by  persons  to  generate, 
maintain,  retan,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  persoimel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
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Dated:  July  27, 1999. 
Elaine  Stanley, 

Director,  Office  of  Compliance. 
(FR  Doc.  99-20549  Filed  8-9-99;  8:45  am) 
MJJNO  CODE  Ma»-<0-P 


ENVIRONyENTAL  PROTECTION 
AGENCY 

[FRL-6417-e] 

Agancy  Information  Collection 
ActivWM;  Notification  of  Chamicai 
Exports;  Submission  of  ICR  No. 
0795.10  to  0MB 

AGENCY:  Enviromnental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  submission  to  OMB. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  Infonnation  Collection  Request 
(ICR)  entitled:  "TSCA  Section  12(b) 
Notification  of  Chemical  Exports,"  (EPA 
ICR  No.  0795.10;  OMB  Control  No. 
2070-0030)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval 
pursuant  to  the  OMB  procediues  in  5 
CFR  1320.12.  The  ICR,  which  is 
abstracted  below,  describes  the  nature  of 
the  information  collection  and  its 
estimated  cost  and  burden. 

The  Agency  is  requesting  that  OMB 
renew  for  3  years  the  existing  approval 
for  this  ICR,  which  was  scheduled  to 
expire  on  April  30, 1999.  However, 
OMB  granted  an  emeigency  extension 
for  this  ICR  until  September  30,  1999.  A 
Federal  Register  docimient  announcing 
the  Agency's  intent  to  seek  the  renewal 
of  this  ICR  and  the  60-day  public 
comment  opportimity,  requesting 
comments  on  the  request  and  the 
contents  of  the  ICR,  was  issued  on 
January  14, 1999  (64  FR  2486).  EPA 
received  a  number  of  comments  on  this 
ICR  during  the  comment  period,  which 
are  addressed  in  a  memorandum 
accompanying  the  ICR. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  September  9, 
1999. 

FOR  RIRTHER  MFORMATION  CONTACT: 
^andy  Farmer  at  EPA  by  phone  on  (202) 
260-2740,  by  e-mail: 
"farmer.sandy^pamail.epa.gov,"  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr/icr.htm  and  refer  to 
EPA  ICR  No.  0795.10. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0795.10  and  OMB  Control 
No.  2070-0030,  to  the  following 
addresses: 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Regulatory 


Information  Division  (Mail  Code: 
2137),  401  M  Street,  SW,  Washington, 
DC  20460:  and  to: 
Office  of  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk 
Officer  for  EPA,  725  1 7th  Street,  NW, 
Washington,  DC  20503. 
SUPPLEMENTARY  INFORMATION: 

Review  Requested:  This  is  a  request  to 
renew  a  currently  approved  information 
collection  pursuant  to  5  CFR  1320.12. 
ICR  Numbers:  EPA  ICR  No.  0795.10; 
OMB  Control  No.  2070-0030. 

Current  Expiration  Date:  Current 
OMB  approval  expires  on  September  30, 
1999. 

Title:  TSCA  Section  12(b)  Notification 
of  Chemical  Exports. 

Abstract:  Section  12(b)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
that  any  person  who  exports  or  intends 
to  export  to  a  foreign  country  a  chemical 
substance  or  mixtiue  that  is  regiilated 
under  TSCA  sections  4,  5,  6  and/or  7 
submit  to  EPA  notification  of  such 
export  or  intent  to  export.  Upon  receipt 
of  notification,  EPA  will  advise  the 
government  of  the  importing  country  of 
the  U.S.  regulatory  action  with  respect 
to  that  substance.  EPA  uses  the 
information  obtained  from  the  submitter 
via  this  collection  to  advise  the 
government  of  the  importing  country. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  707).  Respondents  may  claim  all  or 
part  of  a  document  confidential.  EPA 
will  disclose  information  that  is  covered 
by  a  claim  of  confidentiality  only  to  the 
ejctent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection 
of  information  is  estimated  to 
average  0.945  hours  per  response 
for  an  estimated  350  respondents 
making  one  or  more  submissions  of 
information  annually.  These 
estimates  include  the  time  needed 
to  review  instructions;  develop, 
acquire,  install  and  utilize 
technology  and  systems  for  the 
purposes  of  collecting,  validating 
and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions 
and  requirements;  train  personnel 
to  be  able  to  respond  to  a  collection 
of  information;  search  data  sources; 
complete  and  review  the  collection 
of  information;  and  transmit  or 
otherwise  disclose  the  information. 
No  person  is  required  to  respond  to 


a  collection  of  information  unless  it 
displays  a  cmrently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  these  regulations  are 
displayed  in  40  CFR  part  9. 
Respondents/ Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  companies  that  export  or 
engage  in  wholesale  sales  of 
chemicals. 
Estimated  No.  of  Respondents:  350. 
Estimated  Total  Annual  Burden  on 

Respondents:  10,400  hours. 
Frequency  of  Collection:  On  occasion. 
Changes  in  Burden  Estimates:  There  is 
an  increase  (from  3,800  hours  to 
10,400  hours)  in  the  total  estimated 
respondent  burden  as  compared 
with  that  identified  in  the 
information  collection  request  most 
recently  approved  by  UMB.  In 
response  to  comments  and  based  on 
interviews  with  several  firms,  the 
Agency  has  increased  the  estimated 
burden  hours  allocated  to 
compiling  lists  of  products 
containing  TSCA  section  12(b) 
regulated  chemicals,  and  has  also 
added  burden  hoius  for  checking 
shipments  that  do  not  ultimately 
result  in  TSCA  12(b)  notices,  an 
aspect  of  burden  that  had  not  been 
included  in  the  previous  collection. 
Finally,  this  increase  also  reflects 
EPA's  experience  over  the  last  three 
years  with  the  number  of  notices 
received  and  the  number  of 
companies  submitting  notices 
associated  with  this  information 
collection. 
According  to  the  procediues 
prescribed  in  5  CFR  1320.12,  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  within  30  days  of  this 
document,  as  described  above. 

Dated:  August  2. 1999. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  99-20553  Filed  8-9-99;  8:45  am] 

BILLMG  CODE  6Safr-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6417-1] 

Notica  of  Proposad  Admlniatrativa 
SatUamant  Under  Saction  122(h)  of  tha 
Comprahansiva  Environmantal 
Raaponsa,  Compansation,  and  Liability 
Act,  Regarding  ttM  Carroll  &  Dubias 
Suparfund  Sita,  Town  of  Dear  Park, 
Oranga  County,  Naw  York 

AGENCY:  Environmental  Protection 
Agency. 
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AG  1 1ON:  Notice;  request  for  public 
CO  n  unent. 


SUMMARY:  In  accordance  with  section 
^(i)  of  the  Comprehensive 

jnmental  Response, 
ipensation,  and  Liability  Act,  as 
aniended  ("CERCLA"),  42  U.S.C. 
96^2(i),  notice  is  hereby  given  of  a 
proposed  administrative  cost  recovery 
settlement  concerning  the  Carroll  & 
Duties  Superfund  Site  in  the  Town  of 
Dejar  Park,  Orange  County,  New  York 
wrai  the  following  settling  parties: 
Kd|mar  Laboratories,  Inc.  and  Wickhen 
Products,  Inc.  The  settlement  requires 
thfej  settling  parties  to  pay  $650,000  to 
thel  Hazardous  Substances  Superfund. 
Tl^e  settlement  includes  a  covenant  not 
to  iSae  the  settling  parties  pursuant  to 
section  107(a)  of  CERCLA,  42  U.S.C. 
96b7(a)  for  all  costs  incurred  by  the 
Uilted  States  through  April  8, 1998.  For 
th|rty  (30)  days  following  the  date  of 
publication  of  this  notice,  the  Agency 
wiU  receive  written  comments  relating 
tolt^e  settlement.  The  Agency  will 
consider  all  comments  received  and 
m$y  modify  or  withdraw  its  consent  to 
thbl  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
in  ippropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  Town  Hall,  Drawer  A, 
Hli^enot,  New  York  12746  and  at  U.S. 
Entironmental  Protection  Agency, 
R^ion  II,  290  Broadway,  18th  floor, 
N^W  York,  NY  10007. 

ES:  Comments  must  be  submitted  on 
sfore  September  9, 1999. 

1ESSES:  The  proposed  settlement 
aqd  additional  background  information 
reli  kting  to  the  settlement  are  available 
for  public  inspection  at  U.S. 
Eiiironmental  Protection  Agency, 
Rfgion  n,  290  Broadway,  18di  floor, 
N^V  York,  NY  10007.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Sharon  Kivowitz,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  Region  II,  290 
idway,  17th  floor,  New  York,  NY 
)7.  Comments  should  reference  the 
&  Dubies  Superfund  Site,  Town 
)eer  Park,  Orange  Coimty,  New  York 
lid  EPA  Docket  No.  CERCLA-02-99- 
13  and  should  be  addressed  to  Sharon 
ijowitz.  Office  of  Regional  Coimsel, 
I.  Environmental  Protection  Agency, 
^ion  n,  290  Broadway,  17th  floor, 
iW  York,  NY  10007. 

FOJf^  FURTHER  INFORMATION  CONTACT: 
Shfron  Kivowitz,  Office  of  Regional 
Cbtmsel,  U.S.  Environmental  Protection 
Agfency,  Region  II,  290  Broadway,  17th 


floor.  New  York,  NY  10007,  212-637- 
3183. 

Dated:  July  30, 1999. 

Janet  Feldstein, 

Acting  Director,  Emergency  and  Remedial 
Response  Division. 

(FR  Doc.  99-20552  Filed  8-9-99;  8:45  amj 

BILLING  COO€  6560-50-P 


EXECUTIVE  OFFICE  OF  THE 
PRESIOENT 

Offlce  of  National  Drug  Control  Policy 

Designation  of  Eight  (8)  Counties  in 
North  Daicota  as  Part  of  the  Midwest 
High  intensity  Drug  Trafficicing  Area 

AGENCY:  Office  of  National  Drug  Control 
Policy,  Executive  Office  pf  the 
President. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  the  counties 
of  Burleigh,  Cass,  Grand  Forks,  Morton, 
Ramsey,  Richland,  Walsh,  and  Ward  in 
North  Dakota  designated  by  the  Director 
of  The  Office  of  National  Drug  Control 
Policy,  as  additions  to  the  Midwest  High 
Intensity  Drug  Trafficking  Area 
(HIDTA).  The  Midwest  HIDTA  currently 
consists  of  40  coimties  and 
mimicipalities  in  Kansas,  Iowa, 
Missouri,  Nebraska,  and  South  Dakota. 
HIDTAs  are  domestic  regions  identified 
as  having  the  most  critical  drug 
trafficking  problems  that  adversely 
affect  the  United  States.  These  new 
counties  are  designated  piusuant  to  21" 
U.S.C.  1706(b),  to  promote  more 
effective  coordination  of  drug  control 
efforts.  This  action  will  support  local, 
North  Dakota,  and  Federal  law 
enforcement  officers  in  assessing 
regional  drug  threats,  designing 
strategies  to  combat  the  threats, 
developing  initiatives  to  implement  the 
strategies,  and  evaluation  of  the 
effectiveness  of  these  coordinated 
efforts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  questions  regarding  this 
notice  should  be  directed  to  Mr.  Joseph 
C.  Peters,  National  HIDTA  Director, 
Office  of  National  Drug  Control  Policy 
(ONDCP),  Executive  Office  of  the 
President,  Washington,  DC  20503;  202- 
395-6755. 

SUPPLEMENTARY  INFORMATION:  In  1990, 
the  Director  of  ONDCP  designated  the 
first  five  HIDTAs.  These  original 
HIDTAs,  areas  through  which  most 
illegal  drugs  enter  the  United  States,  are 
the  Southwest  Border,  Houston,  Los 
Angeles,  New  York/New  Jersey,  and 
South  Florida,  hi  1994,  the  Director 
designated  the  Washington/Baltimore 


HIDTA  to  address  the  extensive  drug 
distribution  networks  serving  hardcore 
drug  users  and  the  Puerto  Rico/U.S. 
Virgin  Islands  HIDTA  based  upon  the 
significant  amount  of  drugs  entering  the 
United  States  through  this  region.  In  ^ 
1995,  HIDTAs  were  designated  in 
Atlanta,  Chicago,  and  Philadelphia/ 
Camden  to  target  drug  abuse  and  drug 
trafficking  in  those  areas.  In  1997,  the 
Gulf  Coast  HIDTA  (includes  parts  of 
Alabama,  Louisiana,  and  Mississippi), 
the  Lake  County  HIDTA,  the  Midwest 
HIDTA  (in'bludes  parts  of  Iowa,  Kansas, 
Missouri,  Nebraska,  and  South  Dakota, 
with  the  focus  on  methamphetamine), 
the  Northwest  HIDTA  (includes  seven 
coimties  of  Washington  State),  the 
Rocky  Mountain  HIDTA  (includes  parts 
of  Colorado,  Utah,  and  Wyoming),  and 
the  San  Francisco  HIDTA  were 
designated.  In  1998,  new  HIDTAs  were 
designated  in  Appalachia  (includes 
parts  of  Kentucky,  Tennessee,  and  West 
Virginia),  Central  Florida,  Milwaukee, 
North  Texas,  and  Southeast  Michigan. 
The  HIDTA  Program  supports  over 
250  collocated  joint  task  forces  in 
twenty  regions  of  the  country,  including 
the  entire  Southwest  Border.  The 
HIDTA  Program  strengthens  local,  state, 
and  federal  drug  trafficking  and  money 
laundering  task  forces,  bolsters  drug 
enforcement  information  networks  and, 
improves  integration  of  law 
enforcement,  drug  treatment,  and  drug 
abuse  prevention  programs,  where 
appropriate. 

Signed  at  Washington.  DC,  this  2nd  of 
August  1999. 
Barry  R.  McCaffivy, 
Director. 
[PR  Doc.  99-20561  Filed  8-9-99;  8:45  amj 

BILLING  COOe  3115-01-P 


FEDERAL  COMIMUNICATIONS 
COMiillSSlON 

[Raport  No.  2349] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

August  4,  1999. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  piu-suant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
these  docvunents  are  available  for 
viewing  and  copying  in  Room  CY- 
A257,  445  12th  Street.  SW,  Washington. 
DC  or  may  be  purchased  Irom  the 
Commission's  copy  contractor.  ITS,  Inc. 
(202)  857-3800.  Oppositions  to  these 
petitions  must  be  filed  by  August  25, 
1999.  See  Section  1.4(b)(1)  of  the 
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Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Definition  of  the  Markets  for 
Purposes  of  the  Cable  Television 
Broadcast  Signal  Carriage  Rules  (CS 
Docket  No.  95-178). 

Number  of  Petitions  Filed:  2. 

Subject:  Revision  of  part  22  and  part 
90  of  the  Commission's  Rules  to 
Facilitate  Future  Development  of  Paging 
Systems  (WT  Docket  No.  96-18). 
Implementation  of  Section  309())  of  the 
Communications  Act — Competitive 
Bidding  (PR  Docket  No.  93-253). 

Number  of  Petitions  Filed:  3. 

Subject:  1998  Biennial  Regulatory 
Review  (CS  Docket  No.  98-61).  "Annual 
Report  of  Cable  Television  Systems," 
Form  325,  filed  pursuant  to  Section  76- 
403  of  the  Commission's  Rules. 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  Parts  2  and  15 
of  the  Commission's  Rules  to  Further 
Insure  that  Scanning  Receivers  Do  Not 
Receive  Cellular  Radio  Signals  (ET 
Docket  No.  98-76). 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

Magalie  Soman  Salas, 

Secretary. 

[FR  Doc.  99-20537  Filed  8-9-99;  8:45  am] 

■UJMQ  COK  tna-Qt-H 


FEDERAL  LABOR  RELATIONS 
AtlTHORfTY 

MemlMrahiD  of  the  FMeral  Labor 
nalatlona  Aulhortty'a  Senior  Executive 
Service  Performance  Review  Board 

AGENCY:  Federal  Labor  Relations 

Authority. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
members  of  the  Performance  Review 
Board. 

DATES:  August  10, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Pilipovich,  Human  Resources 
Director,  Federal  Labor  Relations 
Authority  (FLRA),  607  Fourteenth 
Street.  NW;  Washington,  D.C.  20424- 
0001;  (202)  482-6690,  extension  423. 
SUPPLEMENTARY  MFORMATION:  Section 
4314(c)(1)  through  (5)  of  titie  5,  U.S.C, 
requires  that  each  agency  establish,  in 
accordance  with  the  regulations 
prescribed  by  the  Office  of  Personnel 
Management,  one  or  more  Performance 
Review  Boards.  The  Boards  shall  review 
and  evaluate  the  initial  appraisal  of  a 
senior  executive's  performance  by  the 
supervisor,  along  with  any 
reconmiendations  to  the  appointing 


authority  relative  to  the  performance  of 
the  senior  executive. 

The  following  persons  will  serve  on 
the  Federal  Labor  Relations  Authority's 
(FLRA)  Performance  Review  Board: 
Solly  Thomas,  Office  of  the  Executive 

Director.  FLRA 
Edward  Davidson,  Office  of  the  General 

Counsel,  FLRA 
Gloria  Joseph,  National  Labor  Relations 

Board 
Darrel  Netherton,  Merit  Systems 

Protection  Board 
Diedre  Flippen,  Equal  Employment 

Opportunity  Coaunission 

Dated:  August  5, 1999 
Michele  Pilipovich, 

Human  Resources  Director. 

(FR  Doc.  99-20554  Filed  8-9-99;  8:45  am] 

BOimC  CODE  e727-(n-P 


FEDERAL  RESERVE  SYSTEM 

Ctiange  in  Banic  Control  Notices; 
Acquisitiona  of  Shares  of  Banlcs  or 
Banic  iiolding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
24, 1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthamne,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Kenneth  H.  Raybom,  Cleveland, 
Tennessee;  to  retain  voting  shares  of 
First  Citizens  Bancorp,  Inc.,  Cleveland, 
Tennessee,  and  thereby  indirectly  retain 
voting  shares  of  Bank/Citizens  Bank, 
Cleveland,  Tennessee;  The  Home  Bank, 
fsb,  Ducktown,  Tennessee;  The  Home 
Bank  of  Tennessee,  Maryville, 
Tennessee;  and  Infinity  Mortgage 
Group,  Incorporated,  Knoxville, 
Tennessee. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1 .  Rolla  Dean  Phillips,  Quincy, 
Illinois;  to  acquire  additional  voting 


shares  of  Mercantile  Bancorp,  Inc., 
Quincy,  Illinois,  and  thereby  indirectly 
acquire  additional  voting  shares  of  State 
Bank  of  Augusta,  Augusta,  Illinois; 
Security  State  Bank  of  Hamilton, 
Hamilton,  Illinois;  Mercantile  Trust  & 
Savings  Bank,  Quincy,  Illinois;  Marine 
Trust  Company  of  Carthage,  Carthage, 
Illinois;  Perry  State  Bank,  Perry, 
Missouri;  Brown  Coimty  State  Bank, 
Mount  Sterling,  Illinois;  and  Golden 
State  Bank,  Golden,  Illinois. 

C.  Federal  Reserve  Bank  of  DaUas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Donagbey  Investment  Company, 
Ltd.,  Trenton,  Texas;  to  acqiiire  voting 
shares  of  Trenton  Bankshares,  Inc., 
Teuton,  Texas,  and  thereby  indirectly 
acquire  First  National  Bank  of  Trenton, 
Trenton,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  4, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-20493  Filed  8-9-99;  8:45  am] 

BNJJNQ  CODE  «210-01-f 


FEDERAL  RESERVE  SYSTEM 

Ctiange  in  Banii  Control  Notices; 
Acquisitions  of  Sheree  of  Banica  or 
Baniclioiding  Comfianiea 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  foctors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
25, 1999. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Clyde  Vinson  Alexander,  Jr., 
Jackson,  Tennessee;  to  acquire 
additional  voting  shares  of  Hometown 
Bancorp,  Inc.,  Milan,  Tennessee,  and 
thereby  indirectly  acquire  additional 
voting  shares  of  The  Bank  of  Milan, 
Milan,  Tennessee. 

B.  Federal  Reserve  Bank  of- 
Minneapolis  (JoAnne  F.  Lewellen. 


ad 

ditio 

Tr 

4stN 

Di 

ikota. 

• 

■  aaid 

sy 

<  [em. 

Ri 

iiertd 

Ai 

axiai 

IF 

?Doc 

BN 

f-c 

Federal  Register / Vol.  64,  No.  153 /Tuesday,  August  10,  1999 /Notices 


43385 


A^iistant  Vice  President)  90  Hennepin 
AVenue,  P.O.  Box  291 ,  Minneapolis, 
Mflinesota  55480-0291: 

Ethel  I.  Hanson,  Mahnomen, 
lesota;  to  acquire  voting  shares  of 
MUmomen  Bancshares,  Inc., 
Mphnomen,  Minnesota,  and  thereby 
indirectly  acquire  voting  shares  of  First 
National  Bank  in  Mahnomen, 
lomen,  Minnesota. 
Kofam  Investments,  LLP,  Sioux 
^s.  South  Dakota,  with  Howard  Kosel 
sneral  Partner;  to  acquire  additional 
ig  shares  of  Empire  Bancshares, 
irporated,  Sioux  Falls,  South  Dakota, 
1  thereby  indirectly  acquire 
Monal  voting  shares  of  Founders 
ist  National  Bank,  Sioux  Falls,  South 
kota. 

rd  of  Governors  of  Ihe  Federal  Reserve 
lem,  August  5, 1999. 
Rfil^rt  deV.  Frierson, 
Aaaaciate  Secretary  of  the  Board. 
[FrI  Doc.  99-20600  Filed  8-9-99;  8:45  am] 

BHil  ma  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

of,  Acquisitions  by,  and 
of  Bank  Holding  Companies 


e  companies  listed  in  this  notice 
hiie  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Ad  of  1956  (12  U.S.C.  1841  etseq.) 
(BMC  Act),  Regulation  Y  (12  CFR  Part 
233),  and  all  other  applicable  statutes 
arid  regulations  to  become  a  bank 
h(^^ding  company  and/or  to  acquire  the 
ts  or  the  ownership  of,  control  of,  or 
power  to  vote  sheires  of  a  bank  or 
baitk  holding  company  and  all  of  the 
bailks  and  nonbanking  companies 
ov^ped  by  the  bank  holding  company, 
inrauding  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  6ther  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
in|c  icated.  The  application  also  will  be 
a^|{ilable  for  inspection  at  the  offices  of 
thia  Board  of  Governors.  Interested 
prisons  may  express  their  views  in 
wnting  on  the  standards  enumerated  in 
thri  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
pdqposal  also  involves  the  acquisition  of 
a  npnbanking  company,  the  review  also 
indludes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
ccnducted  throughout  the  United  States. 

ijjnless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  September  3, 
1999. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  IB, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Southern  Financial  Bancorp,  Inc., 
Warrenton,  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Horizon  Bank  of  Virginia,  Merrifield, 
Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaiune,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Premier  Bancshares,  Inc.,  Atlanta, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Fanners  &  Merchants 
Bank,  Summerville,  Georgia. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Community  First  Bankshares,  Inc., 
Fargo,  North  Dakota;  to  acquire  100 
percent  of  the  voting  shares  of  River 
Bancorp,  Inc.,  Ramsey,  Minnesota,  and 
thereby  indirectly  acquire  Northland 
Security  Bank,  Ramsey,  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Central  of  Kansas,  Inc.,  Junction 
City,  Kansas;  to  acquire  100  percent  of 
the  voting  shares  of  FSB,  Inc.,  Superior, 
Nebraska;  and  thereby  indirectly  acquire 
Farmers  State  Bank  and  Trust  Company 
of  Superior,  Superior,  Nebraska,  and 
Farmers  State  Bank,  Mankato,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  4. 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-20494  Filed  B-9-99;  8:45  am] 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEIM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Itoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 


The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inmiediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  tiuoughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  3, 
1999.    . 

A.  Federal  Reserve  Bank  of  Adanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  FLAG  Financial  Corporation, 
LaGrange,  Georgia;  to  merge  with  First 
Hogansville  Bankshares,  Inc., 
Hogansville,  Georgia,  and  thereby 
indirectly  acquire  The  Citizens  Bank,- 
Hogansville.  Georgia. 

Board  of  Governors  of  the  Federal  Reserve  ' 
System,  August  5,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  99-20599  Filed  8-9-99;  8:45  am] 
BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEiM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanldng  Acthfities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  seciu-ities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
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The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of  - 
Governors,  hiterested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  ofBces  of  the  Board  of  Governors 
not  later  than  August  24,  1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  First  MS-F  Corporation,  Kosciusko, 
Kfississippi;  to  acquire  Community 
Federal  Bancorp,  Inc.,  Tupelo, 
Mississippi,  and  its  subsidiary. 
Community  Federal  Savings  Bank, 
Tupelo,  Mississippi,  and  thereby  engage 
in  operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)  of  Regulation 
Y.  Comments  regarding  this  application 
must  be  received  no  later  than 
September  3, 1999. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Community  First  Bankshares.  Inc., 
Fargo,  North  Dakota;  to  acquire 
Commimity  Insurance,  Fargo,  North 
Dakota,  and  thereby  indirectly  acquire  B 
&  I  Insurance,  Inc.,  Gordon,  Nebraska, 
and  thereby  engage  in  general  insiuance 
activities  in  a  community  with  a 
population  not  exceeding  5,000, 
pursuant  to  §  225.28(b)(ll)(iii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  4. 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-20492  Filed  8-9-99;  8:45  am) 
BHXMG  COOE  621I>-01-F 


FEDERAL  RESERVE  SYSTEM 

Notfca  of  Proposals  to  Engage  in 
Psnnissible  NontMoking  Activities  or 
to  Acquire  Companias  that  are 
Engaged  in  Parmissibia  ItoniMuiUng 
ActlvHias 

The  companies  listed  in  this  notice 
have  given  notice  luder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225).  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 


Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  25, 1999. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consiuner 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Wells  Fargo  &  Company,  San 
Francisco,  California;  Norwest  v 

Mortgage,  Inc.,  Des  Moines,  Iowa;  and 
Norwest  Ventures,  LLC,  Des  Moines, 
Iowa;  to  engage  de  novo  through  a  joint 
venture,  MSC  Mortgage,LLC,  Sarasota, 
Florida,  in  residential  mortgage  lending,^ 
pursuant  to  §  225.28(b)(1)  of  Regulation' 
Y. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  August  5.  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-20601  Filed  8-9-99;  8:45  am] 

BILLING  COOE  6210-«1-F 


GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletin  FPMR  H-78] 
UtIlizatfcMi  and  Disposal 

AGENCY:  Office  of  Govemmentwide 

Policy,  GSA. 

ACTION:  Notice  of  bulletin. 

SUMMARY:  The  attached  bulletin 
provides  all  Federal  agencies  with 
information  on  the  disposal  of  excess 
biomedical  equipment  and  IT 
equipment  with  potential  Y2K  defects. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Caswell,  Personal  Property 
Management  Policy  Division,  Office  of 
Govemmentwide  Policy,  General 
Services  Administration,  Washington, 
DC  20405;  telephone  (202)  501-3846;  e- 
mail  martha.caswell@gsa.gov. 

GSA  Bulletin  FPMR  H-76— Utilization 
and  Disposal 

To:  Heads  of  Federal  agencies 


SUBJECT:  Disposal  of  Year  2000  (Y2K) 
Noncompliant  Biomedical 
Equipment  and  Information 
Technology  (IT)  Equipment 

1.  What  is  the  purpose  of  this 
bulletin?  Federal  Property  Management 
Regulations  (FPMR)  part  101-42 
provides  policy  direction  with  respect 
to  hazardous  materials,  which  includes 
excess  biomedical  equipment.  It  also 
provides  for  the  reporting  of  IT 
equipment  as  described  in  FPMR  101- 
43.304.  The  purpose  of  this  bulletin  is 
to  provide  further  information  for 
agencies  on  the  disposal  of  excess 
biomedical  and  IT  equipment  with 
potential  Y2K  defects. 

2.  When  does  this  bulletin  expire? 
This  bulletin  contains  information  of  a 
continuing  nature  and  will  remain  in 
effect  until  canceled  or  revised. 

3.  What  is  the  background?  The  Y2K 
technology  problem  relates  to  the 
inability  of  some  automated  equipment 
to  correctly  recognize  dates  after  1999. 
This  inability  may  affect  the  normal 
operation  of  information  technology 
equipment  and  biomedical  equipment. 
In  biomedical  equipment,  the  Y2K 
problem  may  present  a  potential  risk  to 
public  health  and  safety  if  not  corrected. 
In  response  to  this  potential  risk,  GSA 
is  providing  guidance  to  executive 
agencies  on  the  disposal  of  such 
equipment  when  it  becomes  excess. 

4.- What  does  this  bulletin  cover?  This 
bulletin  applies  to  (1)  biomedica*! 
equipment  listed  on  the  Food  and  Drug 
Administration  (FDA)  critical  list,  and 
(2)  IT  equipment.  The  FDA  critical  list 
includes  biomedical  equipment 
identified  by  the  FDA  as  having  the 
greatest  potential  for  presenting  a  risk  to 
patients  if  a  date  problem  is  not 
corrected.  Federal  agencies  should 
consult  the  FDA's  Federal  Y2K 
Biomedical  Clearinghouse  (Y2K 
Clearinghouse)  located  at  http:// 
www.fda.gov/cdrh/yr2000/ 
year2000.html  for  information  on 
equipment  on  the  FDA  list. 

5.  Disposal  of  biomedical  equipment. 

a.  What  is  extremely  hazardous 
biomedical  equipment?  For  disposal 
purposes,  Y2K  noncompliant 
biomedical  equipment  may  be  identified 
as  "extremely  hazardous"  in  accordance 
FPMR  101-42.001.  Extremely  hazardous 
in  this  instance  is  Y2K  noncompliant 
biomedical  equipment  that  has  been 
determined  by  the  holding  agency  to 
endanger  public  health  or  safety,  or  the 
environment,  if  it  is  not  rendered 
harmless  before  being  used  by  other 
agencies  or  released  outside  the 
government. 

b.  Who  determines  the  status  of 
biomedical  equipment?  Biomedical 
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ei  t  pneers/technicians  within  the 
hi )  ding  agency  must  determine  if  the 
bi  ( tmed^cal  equipment  is: 

1)  Y2K  compliant; 

2)  Y2K  noncompliant;  or 

3)  Y2K  status  unknown. 
I ;.  How  do  we  dispose  of  biomedical 

e^  lipment  if  it  is  Y2K  compliant?  If  Y2K 
coinpUant,  excess  biomedical 
e<[i  lipment  must  be  identified  as  "Y2K 
a  itnpliant"  on  the  equipment  itself  and 
oi  lithe  reporting  document  (SF  120)  and 
d  $posed  of  through  normal  disposal 
procedures  described  in  FPMR  101- 
48|3, 101-44.2  and  101-45.3.  Executive 
a^^ncies  obtaining  excess  Y2K 
c$taipliant  biomedical  equipment  must 
ruect  the  "Y2K  compliant"  status  on 
al  l{  inventory  control  documentation 
p  ittaining  to  such  equipment, 
d-  How  do  we  dispose  of  biomedical 
ipment  that  is  not  Y2K  compliant?  If 
status  of  biomedical  equipment  is 
ccHnpliant,  the  holding  agency  must 
ermine  whether  the  equipment  can 
econonucally  repaired  (ref»  to  FDA's 
cal  item  list  at  http://www.fda.gov/ 
h/yr2000/year2000.html)  or  whether 
ust  be  destroyed  in  accordance  with 
101—45.9.  Destruction  means 
r^dering  the  equipment  completely 
inoperable  for  its  intended  use.  For 
iXms  that  can  be  economically  repaired, 
tt  i  I  recipient  should  bear  the  cost  for 
n  I  aediation  and  testing.  In  no  case 
snoidd  excess  or  surplus  Y2K 
nopcompliant  biomedical  equipment  be 
tt^i^fisrred  for  use  without  the 
assurance  that  Y2K  remediation  and 
testing  will  be  performed.  Otherwise, 
i(  t  equipment  will  be  des^oyed. 
(».  what  do  we  do  with  biomedical 
J  lipment  iWien  the  Y2K  status  cannot 
'  determined?  Excess  biomedical. 
ec^Uipment  that  is  Y2K  status  unknown 
nJ4y  not  be  transferred.  If  the  Y2K  status 
calinot  be  economically  determined  by 
tl^o  holding  agency,  it  shoidd  be 
d  ittroyed  in  accordance  with  FPMR 
im-45.9  and  101'«2. 403(e). 
i.  IT  equipment. 

^.  Do  we  also  report  the  status  of  IT 
lipment?  Yes,  all  IT  equipment  must 
I  be  identified  by  the  holding  agency 
I  hf2K  compliant,  Y2K  noncompliant, 
r  |Y2K  status  unknown.  The  Y2K  status 
t  be  visible  on  the  equipment  and 
HvtiBg  documents. 
Vhat  are  the  disposal  procedures 
ii  IT  equipment?  TT  equipment  will  be 
disposed  of  through  normial  disposal 
procedures  as  described  in  FPMR  101- 
4^13, 101-44.2  and  101-45.3. 

7.  Who  should  we  contact  for  further 
i^jprmation?  Martha  Caswell,  Personal 
Property  Management  Policy  Division, 
Office  of  Govenunentwide  Policy, 
G  9  aeral  Services  Administration, 
Wishington,  DC  20405;  telephone  (202) 


501-3846;  e-mail 
martha.casweU@gsa.gov. 

Dated:  Aiigust  4. 1999. 

Stanley  C.  Langfeld, 

Acting  Associate  Administrator,  Office  of 
Govemmentwide  Policy. 

(PR  Doc.  99-20562  Filed  8-9-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doc^  No.  96F-0493] 

Gerard  T.  O'Brien;  Deniat,  Raaponaa  to 
UDfecDons 

agency:  Food  and  I^ug  Administration. 

HHS. 

ACTKM:  Notice;  order  denying  objection. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  denying  an 
objection  to  the  agency's  denial  of  a 
petition  (FAP  7A4530)  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
a  mixture  of  hydrogen  peroxide  and 
sodium  bicarbonate  as  an  antimicrobial 
agent  on  fresh  poultry.  The  objector  did 
not  request  a  hearing,  and  thus  waives 
the  right  to  such  a  hearing. 
FOR  HJRTHER  MFORMATION  CONTACT: 
James  C.  WaUwork,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204- 
0001,  202-418-3078. 
SUPPLEMENTARY  MFORMATION:  hi  a  notice 
published  in  the  Fednal  RegislN'  of 
January  2. 1997  (62  FR  101),  FDA 
announced  that  a  food  additive  petition 
(FAP  7A4530)  had  been  filed  by  Gerard 
T.  O'Brien,  2162  Skyline  Dr., 
Gainesville,  GA  30501.  The  petitioner 
requested  that  FDA  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  a  mixture  of  hydrog«i 
peroxide  and  sodium  bicarbonate  as  an 
antimicrobial  agent  cm  fresh  poultry.  In 
the  Feikr^  Relator  of  September  26, 
1997  (62  FR  50617),  FDA  published  an 
order  denying  this  petition,  in 
accwdance  with  §  171.100(a)  (21  CFR 
171.100(a)),  because  FDA  concluded 
that  the  petition  did  not  contain 
sufficient  data  and  information  to  allow 
the  agency  to  determine  either  that  the 
food  additive  is  safe  for  its  proposed  use 
or  that  the  additive  will  have  its 
intended  technical  effect 

In  its  denial,  the  agency  explained 
that  the  petitioner  had  failed  to  provide 
data  and  information  to  demonstrate 
that  the  hydrogen  peroxide  and  sodiiun 
bicarbonate  mixture  would  significantly 


reduce  pathogenic  bacterial 
contamination  on  the  siufece  of  fresh 
poultry,  e.g.,  Salmonella,  Escherichia 
coli,  and  psychrophiles,  and  that  the 
petitioner  had  failed  to  provide  data  and 
information  on  whether  oxidative 
effects  of  hydrogen  peroxide  would 
occur  on  poultry  as  a  result  of  the 
proposed  use.  FTDA  noted  that  the 
agency  had  requested  certain  data  from 
the  petitioner  on  several  occasions 
during  its  review  of  the  petition, 
including  laboratory  data  to 
demonstrate  that  there  is  reduced 
bacterial  contamination  on  poultry 
processed  with  hydrogen  peroxide  and 
sodium  bicarbonate,  TBA  (2- 
thiobarbitiuic  acM)  values  (an  indicator 
of  oxidation)  in  sldn/fat  and  meat  from 
processed  poultry,  and  a  basis  to 
estimate  the  amount  of  hydrogen 
peroxide  that  reacts  with  poidtry  during 
the  proposed  treatment.  Because  the 
petitioner  failed  to  provide  these  data 
and  information,  FDA  did  not  have  a 
sufficient  basis  to  determine  whether 
the  food  additive  would  achieve  its 
intended  technical  effect  or  was  safe  for 
the  intended  use.  Accordingly,  FDA 
denied  the  petition. 

Under  §  171.110  of  the  food  additive 
regidations,  objections  and  requests  for 
a  hearing  are  governed  by  part  12  (21 
CFR  part  12)  of  FDA's  regulations. 
Section  12.22(a)  sets  fortii  the 
conditions  that  each  objection  must 
meet  for  filing.  Section  12.22(a) 
provides  that  each  objection  must:  (1) 
Be  submitted  on  or  before  the  30th  day 
after  the  date  of  publication  of  the  final 
rule;  (2)  be  separately  numbered;  (3) 
specify  with  particularity  the  provision 
of  the  (Mder  ot^ected  to;  (4)  state 
whether  a  hearing  is  requested;  and  (5) 
for  each  objection  for  which  a  hearing 
is  requested,  include  a  detailed 
description  of  the  factual  informatioa  to 
be  presented  in  support  of  the  objection. 
Failure  to  Include  a  description  and 
analysis  for  an  objection  constitutes  a 
waiver  of  the  right  to  a  hearing  on  that 
objection. 

In  response  to  the  agency's  denial  of 
FAP  7A4530,  the  petitioner,  on  October 
22, 1997,  submitted  material  within  the 
30-day  objection  period  chaUenging  the 
denial.  The  petitioner  submitted,  as  its 
objection,  refer^ices  to  three  complaints 
filed  in  various  legal  proceedings  in 
Federal  court.  Sudi  complaints  were 
filed  before  the  date  of  the  agency's 
denial  of  the  petition,  and  therefore, 
were  not  written  in  response  to  the 
agency's  denial,  but  were  submitted  as 
"objections."  A  copy  of  one  of  the 
referenced  complaints,  filed  on  August 
25, 1997,  in  the  U.S.  District  Court  for 
the  Northern  District  of  Geoigia,  was 
included  in  the  submission.  In  addition. 
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the  petitioner  submitted  a  copy  of  the 
agency's  September  26, 1997,  order  that 
had  been  annotated  (apparently  by  the 
petitioner)  with  words  and  statements 
that  asserted  that  FDA's  findings  were 
wrong.  The  petitioner  provided  no 
explanation  for  its  assertions. 

FDA  has  reviewed  the  material 
submitted  by  the  petitioner.  The 
submitted  material  is  not  in  the  form 
that  is  required  for  the  filing  of 
objections  under  §  12.22(a).  Although 
the  petitioner  submitted  material  that  he 
characterized  as  "objections."  he  failed 
to  identify  the  specific  provisions  of  the 
agency's  order  to  which  he  objected. 
Further,  the  petitioner  did  not  request  a 
hearing  for  any  "objection"  and 
therefore,  waived  the  right  to  a  hearing 
under  §  12.22(a)(4).  Even  if  the  agency 
assumed  that  the  petitioner,  in  his 
submission,  made  an  implicit  request 
for  a  hearing,  the  petitioner  did  not 
provide  a  detailed  description  and 
analysis  of  the  factual  information  to  be 
presented  in  support  of  each  of  his 
objections,  as  reqiiired  under 
$  12.22(a)(5).  Therefore,  the  material 
submitted  did  not  meet  the  conditions 
for  filing  objections  imder  §  12.22(a). 

Moreover,  even  if  the  petitioner's 
submission  is  assumed  to  be  an 
objection  that  meets  the  requirements  of 
filing  and  contains  an  implicit  request 
for  a  hearing,  the  petitioner  has  not  met 
the  requirements  for  the  grant  of  a 
request  for  a  hearing  under  §  12.24(b). 
Specifically,  the  (>etitioner  has  not 
identified  any  genuine  and  substantial 
issue  of  fact  for  resolution  at  a  hearing 
(§  12.24(b)(1)).  The  petitioner  has  not 
provided  a  factual  biasis  for  why  the  data 
and  infonnation  that  FDA  requested,  but 
that  were  not  provided  in  the  petition, 
are  not  necessary  in  order  for  the  agency 
to  determine  whether  the  proposed  use 
of  the  food  additive  is  safe,  or  to 
determine  that  the  proposed  use  of  the 
additive  will  achieve  its  intended 
technical  ^act.  The  petitioner  merely 
asserted  that  the  agency's  determination 
was  wrong,  but  failed  to  provide  a  basis 
for  this  assertion.  Furthermore,  because 
the  petitioner  did  not  provide  a  detailed 
description  and  analysis  of  the  specific 
factual  information  intended  to  be 
presented  in  support  of  any  objection, 
the  agency  will  not  use  its  discretion 
imder  §  12.30(b)  to  order  a  hearing. 

In  summary,  the  petitioner  alleges  no 
misapplication  of  the  law  by  FDA  in  the 
agency's  order  of  denial.  Moreover,  the 
petitioner  has  provided  the  agency  with 
no  genuine  or  substantial  issue  of  fact 
that  could  form  the  basis  for  FDA  to 
reconsider  its  decision  denying  FAP 
7A4530.  Furthermore,  the  petitioner's 
submission  provides  no  basis  for 
granting  a  hearing  because  no  such 


request  was  made,  and  even  if  such  a 
request  is  implied,  the  petitioner  did  not 
include  specifically  identified  reliable 
evidence  that  could  lead  to  resolution  of 
any  factual  issue  in  dispute.  A  hearing 
will  not  be  granted  on  the  basis  of  mere 
allegations  or  denials,  or  general 
descriptions  of  positions  and 
contentions  (§  12.24(b)(2)).  Therefore,  in 
accordance  with  §§  12.28  and  12.30(b), 
FDA  is  denying  in  its  entirety  the 
petitioner's  objection  to  the  agency's 
order  denying  FAP  7A4530. 

Dated:  August  3, 1999. 
Margaret  M.  Dotzel,  , 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-20487  Filed  8-9-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Refugee  R—tMemant 

RafugM  RMflfMemant  Program:  Rnal 
Notica  of  Availability  of  I^Kmula 
Allocation  Funding  for  FY  1999 
Targalad  Aaaiatance  Granta  for 
Sarvlcaa  to  Rafugaaa  in  Local  Araaa  of 
HIghf 


AGENCY:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  DHHS. 
ACTION:  Final  notice  of  availability  of 
formula  allocation  funding  for  FY  1999 
targeted  assistance  grants  to  States  for 
services  to  refugees '  in  local  areas  of 
high  need. 

summary:  ORR  announces  the 
availability  of  fimds  and  award 
procedures  for  FY  1999  targeted 
assistance  grants  for  services  to  refugees 
imder  the  Refugee  Resettlement  Program 
(RRP).  These  grants  are  for  service 
provision  in  localities  with  large  refugee 
populations,  high  refugee 
concentrations,  and  high  use  of  public 
assistance,  and  where  specific  needs 
exist  for  supplementation  of  currently 


>  In  addition  to  ponons  who  meet  all 
ra^iuirements  of  45  CFR  400.43,  "Requirements  for 
documentation  of  refugee  status,"  eligibility  for 
targeted  assistance  includes  (1)  Cuban  and  Haitian 
entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L.  96-422); 
(2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988,  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  100-202):  and  (3)  certain  Amerasians  from 
Vietnam,  including  U.S.  citizens,  under  title  II  of 
the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Acts,  1969  (Pub. 
L.  100-461).  1990  (Pub.  L.  101-167),  and  1991  (Pub. 
L.  101-513).  For  convenience,  the  term  "refugee"  is 
used  in  this  notice  to  encompass  all  such  additional 
persons  who  are  eligible  to  participate  in  refugee 
program  services,  including  the  targeted  assistance 
program. 


available  resources.  The  final  notice 
reflects  adjustments  in  final  allocations 
to  States  as  a  result  of  additional  arrival 
data. 

A  notice  of  proposed  allocations  of 
targeted  assistance  fimds  was  published 
for  public  comment  in  the  Federal 
Re^er  on  March  10,  1999  (64  FR 
11927). 

DATES:  The  closing  date  for  submission 
of  applications  is  September  9, 1999. 
See  Part  IV  of  this  annoimcement  for 
more  information  on  submitting 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Smith,  Acting  Director,  Division 
of  Refugee  Self-SufBciency,  Office  of 
Refugee  Resettiement,  370  L'Enfant  - 
Promenade,  S.W.,  6th  Floor, 
Washington,  D.C.  20447  Telephone 
(202)  205-3590,  or  e-mail: 
gsmith@acf.dhhs.gov. 

For  Further  Information  on 
Application  Procedures:  States  should 
contact  their  State  Analyst  in  ORR. 

SUPPLEMENTARY  INFORMATION:  This 
program  annoimcement  consists  of  four 
parts: 

Part  I.  General  Information 
Background — program  purpose  and  scope, 

legislative  authority. 
Discussion  of  Comments  Received, 

Funding  Availability,  Use  of  Funds, 

Assurances/Information,  Local  Program 

Administration. 
Project  and  Applicant  Eligibility — 

Qualification  and  Allocation,  Funding 

ft-iorities,  Eligible  Applicants,  project 

and  budget  periods,  multiple 

applications. 
Part  II:  The  Project  Description 
Part  ni:  The  Review  Process — 

intergovernmental  review,  initial  ACF 

screening,  evaluation  criteria  and 

application  review. 
Part  IV:  The  Application — application 

materials,  development  and  submission. 

Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13):  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  four  hours  per 
response,  including  tiie  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  the  collection  of  information. 
The  following  information  collections 
are  included  in  the  program 
annoimcement:  ONffi  Approval  No. 
0970-0139,  ACT  UNIFORM  PROJECT 
DESC31IPTION  (UPD).  which  expires  10/ 
31/2000,  and  OMB  Approval  No.  0970- 
0036,  ORR-6,  Quarterly  Performance 
Report  (QPR).  which  expires  7/31/2002. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  reqiiired  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  cturently  valid  OMB  control 
niuiber. 
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1 1  irt  I.  General  Information/ 
Inckground 

/  i  irpose  and  Scope 

This  notice  announces  the  availability 
0 1  hmds  for  grants  to  States  for  targeted 
a  sisistance  for  services  to  refugees  in 
counties  where,  because  of  factors  such 
a  4  unusually  large  refugee  populations, 
1  jjgh  refugee  concentrations,  and  high 
V  se  of  public  assistance  by  refugees, 
tnere  exists  and  can  be  demonstrated  a 

lecific  need  for  supplementation  of 
ources  for  services  to  this  popiUation, 

e  purpose  of  targeted  assistance 
,ts  is  to  provide,  through  a  process 
local  planning  and  implementation, 
services  intended  to  resuJt  in  the 
e  qonomic  self-sufBciency  and  reduced 
\  Welfare  dependency  of  refugees  through 
|i )  3  placements. 

I  <  'gislative  Authority 

Targeted  assistance  projects  are 
f  u  nded  under  the  authority  of  section 
4 :  2(c)(2)  of  the  Immigration  and 
Mitionality  Act  (INA)  (8  U.S.C.  1522(c)); 
section  501(a)  of  the  Refugee  Education 
J  L  isistance  Act  of  1980  (Pub.  L.  96-4:22), 
{  [J.S.C.  1522  note,  insofar  as  it 
i  n  coiporates  by  reference  with  respect 
t  ]  Cuban  and  Haitian  entrants  the 
a  I  ithorities  pertaining  to  assistance  for 
lafugees  established  by  section  412(c)(2) 
c  Ithe  INA,  as  cited  above;  section 
5  44(c)  of  the  Foreign  Operations,  Export 
I  inancing,  and  Related  Programs 
Appropriations  Act,  1988,  as  included 

the  FY  1988  Continuing  Resolution 
L.  100-202),  insofer  as  it 

orporates  by  reference  with  respect 
t  ]|  certain  Amerasians  from  Vietnam  the 
ditthorities  pertaining  to  assistance  for 
lefugees  established  by  section  412(c)(2) 
qlthe  INA,  as  cited  above,  including 
ddrtain  Amerasians  from  Vietnam  who 
U.S.  citizens,  as  provided  imder  title 

I  the  Foreign  Operations.  Export 
icing,  and  Related  Programs 

im^riatioBS  Acts,  1989  (Pub.  L.  100- 

1),  1990  (Pub.  L.  101-167),  and  1991 
.  L.  101-513). 

The  targeted  assistance  program 
.ects  the  requirements  of  section 
2(c)(2)(B)  of  the  Immigration  and 
ationality  Act  (INA)  which  provides 
t|]at  targeted  assistance  grants  shall  be 
r  ]|ade  available  "(i)  primarily  for  the 
I  lirpose  of  facilitating  refugee 

ployment  and  achievement  of  self- 
sjdfficiency.  (ii)  in  a  manner  that  does 
ii<  »t  supplant  other  refugee  program 
f  p  nds  and  that  assures  that  not  less  than 
{ !  i  percent  of  the  amount  of  the  grant 
a  1  foid  is  made  available  to  the  coimty 
ci  other  local  entity." 


Discussion  of  Comments  Received 

Ten  letters  of  comment  were  received 
in  response  to  the  notice  of  proposed 
availability  of  FY  1999  funcb  for 
targeted  assistance.  The  comments  are 
summarized  below  and  are  followed  in 
each  case  by  the  Department's  response. 

Comment:  Eight  commenters 
requested  that  ORR  consider  the  impact 
that  loss  of  targeted  assistance  funding 
will  have  on  large  counties  with  large 
number  of  refugee  arrivals.  These  same 
commenters  indicated  that  several 
arbitrary  decisions  by  ORR,  such  as  use 
of  concentration  rate  as  an  index  of 
impact,  the  weighting  of  concentration 
rate  in  the  calculations,  and  the  failure 
of  ORR  to  use  some  assessments  of 
impact  such  as  welfare  dependency  and 
median  household  income  in  the 
formula  make  it  possible  for  larg9 
counties  to  be  disqualified.  One 
commenter  requested  a  modification  of 
the  proposed  targeted  assistance 
allocation  methodology  based  on  an 
increase  in  arrivals  during  FY  1998  and 
heavy  utilization  of  public  assistance  by 
refugees  in  a  county. 

Resonse:  ORR  understands  that 
discontinuance  of  targeted  assistance 
program  (TAP)  funds  in  the  counties 
that  no  longer  qualify  will  have  an 
impact  on  the  services  in  those  counties. 
Coimties  losing  targeted  assistance 
formiUa  funds  may  wish  to  apply  for 
CMIR  targeted  assistance  discretionary 
funds  through  their  States. 

Regarding  the  suggestion  that  ORR 
use  welfare  dependency  or  median 
household  inccnne  as  qualifying  criteria, 
ORR  must  take  into  account  all 
eligibility  factors  which  are  outlined  in 
the  statute  for  which  data  are  available. 

In  section  412(c)(2)  of  the  Immigration 
and  Nationality  Act,  the  three  factors 
listed  for  targeted  assistance  are  high 
population,  high  refugee  concentration, 
and  high  use  of  public  assistance.  While 
we  do  not  have  welfare  dependency 
data,  data  are  available  on  refugee 
population  and  refugee  concentration. 
Therefore,  ORR  is  required  to  use  both 
factors  in  determining  county 
qualification.  As  stated  in  the  notice  of 
proposed  allocations,  ORR  assigns  a 
double  weight  to  population  because  we 
believe  that  large  niunbers  of  refugee/ 
entrant  arrivals  to  a  coimty  create  a 
significant  impact,  regardless  of  the 
ratio  of  refugees  to  the  county  general 
population. 

Regarding  the  suggestion  that  ORR 
use  median  household  income  as  a 
qualifying  criterion  for  targeted 
assistance  funds,  this  criterion  is  not 
one  of  the  factors  outlined  in  the  statute 
governing  the  targeted  assistance 
allocation  formula. 


Comment:  Two  commenters 
questioned  the  number  of  Havana 
parolees  credited  to  each  counfy  in  the 
proposed  notice. 

Response:  At  the  time  of  the  proposed 
notice,  ORR  had  received  no  data  on  FY 

1998  Havana  parolees  other  than  the 
gross  number  reported  (13,442)  for  the 
fiscal  year  by  the  Immigration  and 
Naturalization  Service  (INS).  Rather 
than  delay  publication  of  the  Proposed 
Notice,  ORR  credited  each  county  in  the 
U.S.  with  a  portion  of  the  FY  1998 
arrivals  according  to  its  share  of  the 
five-year  population  of  entrant  arrivals. 
During  the  comment  period,  ORR 
obtained  additional  records  from  the 
Florida  Department  of  Health  on 
parolees  arriving  in  Florida  counties. 
The  Final  Notice  reflects  these  data.  As 
was  done  in  the  FY  1998  Final  Notice, 
each  Florida  country  is  credited  with 
the  munber  of  arrivals  identified  by  the 
Florida  Department  of  Health;  each  non- 
Florida  county  is  credited  with  a 
proportional  share  of  the  remaining 
Havana  Parolees  according  to  its  share 
of  the  five-year  entrant  popidation. 

Funding  Availability 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $49,477,000  in  FY 

1999  funds  for  the  targeted  assistance 
program  (TAP)  as  part  of  the  FY  1999 
appropriation  for  the  Department  of 
Health  and  Human  Services  (Pub.  L. 
105-277). 

The  Director  of  the  Office  of  Refugee 
Resettlement  (ORR)  will  use  the 
$49,477,000  in  targeted  assistance  funds 
as  follows: 

•  $44,529,300  will  be  allocated  to 
States  under  the  five-year  popidation 
formula,  as  set  forth  in  this  notice. 

•  $4.947.3A)  (10%  of  the  total)  will 
be  used  to  award  discretionary  grants  to 
States  under  separate  grant 
announcements. 

Use  of  Funds 

Targeted  assistance  funding  must  be 
used  to  assist  refugee  fomilies  to  achieve 
economic  independence. 

Services  funded  through  the  targeted 
assistance  program  are  required  to  focus 
primarily  on  those  refugees  who,  either 
because  of  their  protracted  use  of  public 
assistance  or  difficulty  in  securing 
employment,  continue  to  need  services 
beyond  the  initial  years  of  resettlement. 
States  may  not  provide  services  funded 
under  this  notice,  except  for  referral  and 
interpreter  services,  to  refugees  who 
have  been  in  the  United  States  for  more 
than  60  months  (5  years). 

In  accordance  with  45  CFR  400.314, 
States  are  required  to  provide  targeted 
assistance  services  to  refugees  in  the 
following  order  of  priority,  except  in 
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certain  individual  extreme 
circumstances:  (a)  Refugees  who  are 
cash  assistance  recipients,  particularly 
long-term  recipients;  (b)  unemployed 
refugees  who  are  not  receiving  cash 
assistance;  and  (c)  employed  refugees  in 
need  of  services  to  retain  employment 
or  to  attain  economic  independence. 

In  addition  to  the  statutory 
requirement  that  TAP  funds  be  used 
"primarily  for  the  purpose  of  facilitating 
refugee  emplo)naient"  (section 
412(c)(2)(B)(i)),  funds  awarded  under 
this  program  are  intended  to  help  fulfill 
the  Congressional  intent  that 
"employable  refugees  should  be  placed 
on  jobs  as  soon  as  possible  after  their 
arrival  in  the  United  States"  (section 
412(a)(l)(B)(i)  of  the  DMA).  Therefore,  in 
accordance  with  45  CFR  400.313, 
targeted  assistance  funds  must  be  used 
primarily  for  employability  services 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program  in  order  to  achieve  economic 
self-sufficiency  as  soon  as  possible. 
Targeted  assistance  services  may 
continue  to  be  provided  after  a  refugee 
has  entered  a  job  to  help  the  refugee 
retain  employment  or  move  to  a  better 
job.  Targeted  assistance  funds  may  not 
be  used  for  long-term  training  programs 
such  as  vocational  training  that  last  for 
more  than  a  year  or  educational 
programs  that  are  not  intended  to  lead 
to  emplo)rment  within  a  year. 

In  accordance  with  45  CFR  400.317,  if 
targeted  assistance  funds  are  used  for 
the  provision  of  English  language 
training,  such  training  must  be  provided 
in  a  concurrent,  rather  than  sequential, 
time  period  with  emplojrment  or  with 
other  employment-related  activities. 

A  portion  of  a  local  area's  allocation 
may  be  used  for  services  which  are  not 
directed  toward  the  achievement  of  a 
specific  emplo)anent  objective  in  less 
than  one  year  but  which  are  essential  to 
the  adjustment  of  refugees  in  the 
community,  provided  such  needs  are 
clearly  demonstrated  and  such  use  is 
approved  by  the  State.  Allowable 
services  include  those  listed  under  45 
CFR  400.316. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  DMA,  States  must  "insiue  that 
women  have  the  same  opportimities  as 
men  to  participate  in  training  and 
instruction."  In  addition,  in  accordance 
with  45  CFR  400.317,  services  must  be 
provided  to  the  maximiun  extent 
feasible  in  a  manner  that  includes  the 
use  of  bilingual/bicultural  women  on 
service  agency  staffs  to  ensure  adequate 
service  access  by  refugee  women.  The 
Director  also  strongly  encourages  the 
inclusion  of  refugee  women  in 
management  and  board  positions  in 


agencies  that  serve  refugees.  In  order  to 
facilitate  refugee  self-support,  the 
Director  also  expects  States  to 
implement  strategies  which  address 
simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit.  States  and 
coimties  are  expected  to  make  every 
effort  to  assure  availability  of  day  care 
services  for  children  in  order  to  allow 
women  with  children  the  opportunity  to 
participate  in  employment  services  or  to 
accept  or  retain  employment.  To 
accomplish  this,  day  care  may  be  treated 
as  a  priority  employment-related  service 
under  the  targeted  assistance  program. 
Refugees  who  are  participating  in  TAP- 
funded  or  social  services-funded 
employment  services  or  have  accepted 
employment  are  eligible  for  day  care 
services  for  children.  For  an  employed 
refugee,  TAP-funded  day  care  should  be 
limited  to  one  year  after  the  refugees 
becomes  employed.  States  and  counties, 
however,  are  expected  to  use  day  care 
funding  from  other  publicly  funded 
mainstream  programs  as  a  prior  resource 
and  are  encoiuaged  to  work  with  service 
providers  to  assure  maximum  access  to 
other  publicly  funded  resources  for  day 
care. 

In  accordance  with  45  CFR  400.317, 
targeted  assistance  services  must  be 
provided  in  a  maimer  that  is  culturally 
and  linguistically  compatible  with  a 
refugee's  language  and  cultural 
background,  to  the  maximum  extent 
feasible.  In  light  of  the  increasingly 
diverse  population  of  refugees  who  are 
resettling  in  this  country,  refugee 
service  agencies  will  need  to  develop 
practical  ways  of  providing  cultiu-ally 
and  linguistically  appropriate  services 
to  a  changing  ethnic  population. 
Services  funded  under  this  notice  must 
be  refugee-specific  services  which  are 
designed  specifically  to  meet  refugee 
needs  and  are  in  keeping  with  the  rules 
and  objectives  of  the  refugee  program. 
Vocational  or  job-skills  training,  on-the- 
job  training,  or  English  language 
training,  however,  need  not  be  refugee- 
specific. 

When  planning  targeted  assistance 
services.  States  must  take  into  account 
the  reception  and  placement  (R&P) 
services  provided  by  local  resettlement 
agencies  in  order  to  utilize  these 
resources  in  the  overall  program  design 
and  to  ensure  the  provision  of  seamless, 
coordinated  services  to  refugees  that  are 
not  duplicative.  See  45  CFR  400.156(b). 

ORR  strongly  encourages  States  and 
coimties  when  contracting  for  targeted 
assistance  services,  including 
employment  services,  to  give 
consideration  to  the  special  strengths  of 
mutual  assistance  associations  (MAAs), 
whenever  contract  bidders  are  otherwise 


equally  qualified,  provided  that  the 
MAA  has  the  capability  to  deliver 
services  in  a  manner  that  is  cultiually 
and  linguistically  compatible  with  the 
background  of  the  target  population  to 
be  served.  ORR  also  strongly  encourages 
MAAs  to  ensure  that  their  management 
and  board  composition  reflect  the  major 
target  populations  to  be  served. 

Assurances/Information 

The  State's  application  for  FY  1999 
funding  shall  provide: 

1.  Assiuance  that  targeted  assistance 
funds  will  be  used  in  accordance  with 
the  requirements  in  45  CFR  Part  400. 

2.  Assurance  that  the  targeted 
assistance  funds  will  be  used  primarily 
for  the  provision  of  services  which  are 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program.  Of  the  FY  1999  targeted 
assistance  formula  allocation  used  for 
services.  States  must  indicate  the 
percentage  that  will  be  used  for 
employment  services. 

3.  Assurance  that  targeted  assistance 
funds  will  not  be  used  to  offset  funding 
otherwise  available  to  counties  or  local 
jurisdictions  from  the  State  agency  in  its 
administration  of  other  programs,  e.g., 
social  services,  cash  and  medical 
assistance,  etc. 

4.  Assurance  that  local  administratiye 
budgets  will  not  exceed  15%  of  the  local 
allocation.  Targeted  assistance  grants 
are  cost-based  awards.  Neither  a  State 
nor  a  county  is  entitled  to  a  certain 
amount  for  administrative  costs.  Rather,^ 
administrative  cost  requests  should  be 
based  on  projections  of  actual  needs. 
States  and  counties  are  strongly 
encouraged  to  limit  administrative  costs 
to  the  extent  possible  to  maximize 
available  funding  for  services  to  clients. 

5.  Assurance  that  the  State  will  make 
available  to  the  county  or  designated 
local  entity  not  less  than  95%  of  the 
amount  of  its  formula  allocation  for 
purposes  of  implementing  the'^ctivities 
proposed  in  the  plan,  except  in  the  case 
of  a  State  that  administers  the  program 
locally  as  described  below. 

6.  Assurance  that  the  State  and  its 
contractors  or  sub-recipients  will  follow 
appropriate  State  procurement  and 
contracting  requirements  in  the 
acquisition,  administration  and 
management  of  targeted  assistance 
service  contracts  and  sub-grants. 

7.  Identification  of  the  contracting 
cycle  for  targeted  assistance  service 
contracts  in  each  county.  States  with 
more  than  one  qualified  county  are 
encouraged  to  ensure  that  all  counties 
participating  in  TAP  in  the  State  use  the 
same  contracting  cycle  dates. 
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j8.  A  description  of  the  State's  plan  for 
inducting  fiscal  and  program 

initoring  of  the  targeted  assistance 
^ogram,  including  frequency  of  on-site 

initoring^ 

1 9.  Identification  of  the  local 
inistering  agency. 

ites  Administering  the  Program 
caUy 

States  that  propose  to  administer  the 
gram  locally  or  propose  to  provide 

i  service  to  the  refugee  population 
ith  the  concurrence  of  the  county) 
St  submit  a  program  summary  to 

for  prior  review  and  approval.  The 
mmary  must  include  a  description  of 
the  proposed  services;  a  justification  for 
je  projected  allocation  for  each 
mponent,  including  relationship  of 
ds  allocated  to  numbers  of  clients 
Irved,  characteristics  of  clients, 
ation  of  training  and  services,  and 
St  per  placement.  In  addition,  the 
ogram  component  summary  must 
c  ^scribe  any  ancillary  services  or  sub- 
components such  as  day  care, 
sportation,  or  language  training. 

lalification  and  Allocation 

lalifying  New  Couinties 

In  order  to  qualify  for  application  for 

1999  targeted  assistance  funds,  a 
unty  (or  group  of  counties  with  the 
s  Standard  Metropolitan  Statistical 
a,  or  SMSA)  or  independent  city  is 
required  to  rank  above  a  selected  cut-off 
{ <  »int  of  jurisdictions  for  which  data 
\ /ere  reviewed,  based  on  two  criteria:  (1) 

I  ne  number  of  refugee/entrant  arrivals 

I I  aced  in  the  county  during  the  most 
r  3  cent  5-year  period  (FY  1994-1998); 
a  I  id  (2)  the  5-year  refugee/entrant 

\  ( ipulation  as  a  percentage  of  the 
c  ( unty's  overall  population.  County 
a  I  rival  numbers  have  been  adjusted 
t  <  ised  on  updated  refugee  and  entrant 
pi  rival  data. 

Welfare  dependency  will  no  longer  be 
I  j  ed  as  a  qualifying  criterion  since 
\  /  jlfare  dependency  data  for  rehigee 
i  L  TX  and  now  TANF  recipients  have 


not  been  available  at  the  national  level 
since  FY  1989. 

Each  coiuity  was  ranked  on  the  basis 
of  its  5-year  arrival  population  and  its 
concentration  of  refugees,  with  a 
relative  weighting  of  2  to  1  respectively, 
because  we  believe  that  large  niunbers 
of  refugee/entrant  arrivals  into  a  county 
create  a  significant  impact,  regardless  of 
the  ratio  of  refugees  to  the  general 
population. 

Each  coimty  was  then  ranked  in  terms 
of  the  sum  of  a  county's  rank  on 
refugee/entrant  arrivals  and  its  rank  on 
concentration.  In  order  to  target  a 
sufficient  level  of  funding  to  the  most    " 
impacted  counties,  a  county  had  to  rank 
within  the  top  50  coimties  in  order  to 
qualify.  It  is  ORR's  intent  that  the  50 
counties  listed  as  qualified  for  TAP 
funding  in  the  FY  1999  final  TAP  notice 
will  remain  qualified  for  TAP  funding 
through  FY  2001. 

ORR  has  screened  data  on  all  coimties 
that  have  received  awards  for  targeted 
assistance  since  FY  1983  and  on  all 
other  counties  that  could  potentially 
qualify  for  TAP  funds  based  on  the 
criteria  in  this  notice.  Analysis  of  these 
data  indicates  that:  (1)  40  counties 
which  have  previously  received  targeted 
assistance  continue  to  qualify;  (2)  7 
counties  which  have  previously 
received  targeted  assistance  no  longer 
qualify;  and  (3)  10  new  counties  qualify. 

Table  1  provides  a  list  of  the  counties 
that  remain  qualified  and  the  new 
counties  that  qualify,  the  number  of 
refugee/entrant  arrivals  in  those 
counties  within  the  past  5  years,  the 
percent  that  the  5 -year  arrival 
population  represents  of  the  overall 
county  population,  and  each  coimty's 
rank,  based  on  the  qualification  formula 
described  above. 

Table  2  lists  the  coimties  that  have 
previously  received  targeted  assistance 
funding  which  no  longer  qualify,  the 
number  of  refugee/entrant  arrivals  in 
those  counties  within  the  past  5  years, 
the  percent  that  the  5-year  arrival 
population  represents  of  the  overall 


county  population,  and  each  county's 
rank,  based  on  the  qualification  formula. 

Allocation  Formula 

Of  the  funds  available  for  FY  1999  for 
targeted  assistance,  $44,529,300  is 
allocated  by  formula  to  States  for 
qualified  counties  based  on  the  initial 
placements  of  refugees,  Amerasians, 
entrants,  and  Kurdish  asylees  in  these 
counties  during  the  5-year  period  from 
FY  1994  through  FY  1998  (October  1, 
1993-September  30.  1998). 

With  regard  to  Havana  parolees,  we 
are  crediting  13,442  Havana  parolees 
who  arrived  in  FY  1998  to  qualified 
counties  in  Florida  based  on  data  the 
State  submitted  to  ORR  during  the 
public  comment  period.  We  have 
credited  FY  1998  Havana  parolee 
arrivals  to  tjie  remaining  qualified 
targeted  assistance  counties  based  on 
the  counties'  proportion  of  the  5-year 
entrant  arrival  population.  For  FY  1995 
and  FY  1996,  Florida's  Havana  parolees 
for  each  qualified  county  are  based  on 
actual  data  submitted  by  the  State  of 
Florida,  while  Havana  parolees  credited 
to  counties  in  other  States  were  prorated 
based  on  the  counties'  proportion  of  the 
5-year  entrant  population  in  the  U.S. 
The  allocations  in  this  notice  reflect 
these  additional  parolee  numbers. 

Allocations 

Table  3  lists  the  qualifying  counties, 
the  number  of  refugee  and  entrant 
arrivals  in  those  counties  during  the  5- 
year  period  &t)m  October  1,  1993- 
September  30, 1998,  the  prorated 
number  of  Havana  parolees  credited  to 
each  county  based  on  the  county's 
proportion  of  the  5-year  entrant 
population  in  the  U.S.,  the  sum  of  the 
first  3  columns,  and  the  amount  of  each 
county's  allocation  based  on  its  5-year 
total  population. 

Table  4  provides  State  totals  for 
targeted  assistance  allocations. 

Table  5  indicates  the  areas  that  each 
qualified  county  represents. 


Table  1  .—Top  50  Counties  Eligible  for  Targeted  Assistance 


County 


State 


5-year  ar- 
rival total 


Con- 
centration 
(in  per- 
cent) 


Sum 
of 

ranks 


TargMad  Assistanca  Countiaa  Eligibia  for  Continuation 


[fde  County  

34cramento  County 

Naw  Yorit 

Oily  of  St.  Louis 

fijliittrKxnah 

nofKxnish  a... 

County 

Clara  County 
ida  County  


FL.. 
CA  . 
NY  . 
MO 
OR. 
WA 
GA. 
CA  . 
NY  . 


67,889 

3.5047 

11.795 

1.1328 

55,411 

0.7567 

7,672 

1.9340 

12.231 

0.8660 

14.507 

0.7353 

6,584 

1.2062 

10.899 

0.7278 

4,125 

1.6445 

3 
30 
30 
32 
36 
38 
41 
49 
50 
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Table  i.— Top  50  CourrriES  Eligible  for  Targeted  Assistance— Continued 


County 


State 


5-year  ar- 
rival total 


Con- 
centration 
(In  per- 
cent) 


Sum 

of 

ranks 


FuKon  County 

Orange  County 

Jefferson  County 

Suffolk  County 

DaNas/Tarrant 

San  Francisco 

Polk  County 

Hennepin  County 

District  o(  Columbia  . 

Cook/Kane 

Maricopa  County 

Duval  County 

Monroe  County 

San  Diego  County  ... 

Denver  County  

Harris  County  „... 

BemaHHo  County 

Davidson  County 

Philadelphia  County 

Ingham  County 

City  of  Richmond 

Lancaster  County  .... 

Hudson  County 

Ramsey  County 

Fairfax  County 

Los  Angeles  County 

i^rasno  County 

Cass  County 

Piene  County 

Cuyahoga  County .... 
BrmMid  County 


GA 
CA 
KY 
MA 
TX 
CA 
lA.. 


DC 

IL,. 

AZ 

PL. 

NY 

CA 

CO 

TX 


TN  . 
PA  . 
Ml  .. 
VA  . 
NE  . 
NJ.. 
MN 
VA  . 
CA. 
CA  . 
NO. 
WA 
OH. 
FL.. 


5,681 

12,858 
5.155 
4,757 

12,652 
8,108 
3.435 
5,323 
3,889 

17,362 
8,686 
3,851 
3,863 
9,332 
3,246 
9,382 
3,226 
.  3.249 
5,794 
2,514 
2,335 
2.335 
2.991 
2.700 
3.610 

17.313 
3.014 
1.669 
2.658 
3.817 
3,449 


0.8754 
0.5334 
0.7753 
0.7165 
0.4185 
0.5056 
1.0500 
0.5156 
0.6408 
0.3202 
0.4093 
0.5722 
0.5411 
0.3736 
0.6942 
0.3329 
0.6713 
0.6361 
0.3654 
0.8918 
1.1499 
1.0930 
0.5408 
0.5558 
0.3764 
0.1953 
0.4515 
1.6224 
0.4534 
0.2703 
0.2747 


55 

58 

65 

72 

77 

78 

79 

86 

86 

90 

91 

94 

94 

97 

102 

103 

106 

107 

109 

113 

115 

116 

125 

129 

129 

129 

136 

139 

147 

152 

156 


New  CounUas  That  Qualify 


Spokane  County  ...... 

Davis/Salt  Lake  ....... 

Ctarit  County 

llWsbofxxigh  County 

Guitoid  County  

Minnehaha  County  .. 

Kent  County 

Erie  County _. 

Hampden  County  .... 
Yoto  County 


WA 
UT  . 
NV  . 
PL.. 
NC. 
SO. 
Ml  .. 
PA  . 
MA. 
CA. 


3,009 
4.605 
3.462 
3.064 
2.093 
1.430 
2.372 
1.873 
2.239 
1.433 


0.8327 
0.3911 
0.4669 
0.3688 
0.6024 
1.1550 
0.4738 
0.6797 
0.4907 
10156 


99 
113 
118 
148 
153 
154 
154 
155 
157 
158 


Table  2.— Counties  That  No  Longer  Qualify 


County 


State 


5-year  ar- 
rival tottU 


Con- 
centration 
(in  per- 
cent) 


Sum 

of 

ranks 


Alameda  County 

Oakland  County 

Palm  Beach  County 

Baltimore  City 

Broome  County 

San  Joaquin  County 
Merced  County 


CA 

Ml  . 

FL. 

MO 

NY 

CA 

CA 


3.329 
2.826 
2.398 
2.105 
1.096 
1.221 
690 


0.2602 
0.2608 
0.2777 
0.2860 
0.5175 
025AO 
0.3868 


165 
180 
190 
196 
222 
259 
296 


Table  3.— Targeted  Assistai«;e  Allocations  by  County 

[FY199^ 


Counly 

Stale 

Refugees^ 

Entrants 

Havana 
parolees  2 

Total  ar- 
rival FY 

Total  FY  1999 
final  alkx»tk)n 

1 

Maricopa  County 

Arizona  

7.394 

780 

512 

8.686 

$979,275 
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Table  3.— Targeted  Assistance  Allocations  by  County— Continued 

[FY  1999] 


County 


State 


Refugees  ^ 


Entrants 


Havana 
parolees^ 


Total  ar- 
rival FY 
94-98 


Total  FY  1999 
final  allocation 


2 
3 
4 
5 
6 
7 
8 
9 
10 
It 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 

)tal 


Fresno  County  

Los  Angeles  County 

Orange  County  

Sacramento  County  . 
San  Diego  County  ... 

San  Francisco 

Santa  Clara  County  . 

Yolo  County  

Denver  County 

District  of  Columbia  . 

Broward  County 

Dade  County , 

Duval  County  , 

Hillstx>rough  County 

DeKalb  County 

Fulton  County  

Cook/Kane  

Polk  County  

Jefferson  County  ^  .., 
Hampden  County  ...., 

Suffolk  County  

Ingham  County  

Kent  County 

Hennepin  County  ...., 

Ramsey  County  

City  of  St.  Louis  

Lancaster  County 

Clark  County* , 

Hudson  County , 

Bemalilk)  County 

Monroe  County  

I^lew  Yor1<  

OnekJa  County 

Guilford  County , 

Cass  County  

Cuyahoga  County  ... 

Multnomah  , 

Erie  County 

Philadelphia  County  . 
Minnehaha  County  ^ 

Davidson  County  

DaHas/Tarrant 

Harris  County 

Davis/Salt  Lake 

Fairfax  County  

City  of  Richmond  

King/Snohomish , 

Pierce  County  

Spokane  County 


California  

California  

California  

Califomia  ..._ 

California 

Califomia 

Califomia  

Califomia  

Colorado 

District  of  Columia 
Ftorida  


Ftorida  

Ftorida  ............. 

Ftorida 

Georgia 

Georgia 

Illinois  

Iowa 

Kentucky 

Massachusetts 
Massachusetts 

Michigan 

Michigan 

Minnesota 

Minnesota 

Missouri 

Nebraska 

Nevada  

New  Jersey  

New  Mexk» 

New  Yortc 

New  Yori< 

New  York 

North  Carolina  . 
North  Dakota  ... 

Ohto 

Oregon  

Pennsylvania  .., 
Pennsylvania  ... 
South  Dakota  .. 

Tennessee  

Texas  

Texas  

Utah 

Virginia  

Virginia  

Washington  

Washington  

Washington  


3,011 

16,581 

12,817 

11.788 

8,476 

8,028 

10,815 

1,425 

3,241 

3,866 

978 

8,426 

3,788 

1,525 

6.562 

5,334 

16,699 

3,433 

3,605 

2,224 

4,648 

1,785 

2,304 

5.318 

2.683 

7.670 

2.272 

1.363 

1.605 

1.137 

2.723 

54,272 

4,123 

2,081 

1.664 

3.805 

11.216 

1.873 

5.708 

1,430 

3,160 

11,479 

9.065 

4,603 

3.595 

2.153 

14.423 

2.641 

3.009 


2 

434 

23 

4 

517 

48 

51 

5 

3 

14 

♦1578 

33.125 

28 

767 

13 

209 

399 

1 

934 

9 

63 

440 

41 

3 

10 

1 

38 

1,264 

809 

1,261 

688 

682 

1 

■7 

3 

6 

613 

0 

52 

0 

54 

707 

189 

1 

8 

110 

51 

10 

"0 


1 

298 

16 

3 

339 

32 

33 

3 

2 

9 

893 

26.338 

35 

792 

9 

138 

264 

1 

616 

6 

46 

289 

27 

2 

.     7 

1 

25 

835 

577 

828 

452 

457 

1 

5 

2 

6 

402 

0 

34 

0 

35 

466 

128 

1 

7 

72 

33 

7 

0 


3,014 

17.313 

12.858 

11,795 
9,332 
8,108 

10,899 
1,433 
3,246 
3,889 
3,449 

67.889 
3.851 
3.064 
6,584 
5,681 

17.362 
3.435 
5.155 
2.239 
4,757 
2,514 
2,372 
5.323 
2.700 
7.672 
2.335 
3.462 
2.991 
3.226 
3.863 

55.411 
4.125 
2.093 
1.669 
3,817 

12,231 
1.873 
5,794 
1.430 
3.249 

12.652 
9,382 
4,605 
3.610 
2.335 

14,507 
2.658 
3.009 


339,804 

1,951.899 

1.449,634 

1,329,790 

1,052.107 

914,111 

1.228,773 

161,559 

365.960 

438,453 

388,647 

7,653,928 

434,169 

347,696 

742.292 

640,486 

1.957,424 

387,268 

581.184 

252,429 

536,313 

283.433 

267.424 

600,125 

304,403 

864,955 

263.252 

390,312 

337.211 

363,705 

435.522 

6,247.137 

465.060 

235,969 

188,166 

430,336 

1.378.945 

211.165 

653.226 

161,221 

366.298 

1.426.410 

1.057.744 

519,176 

406,996 

263,252 

1.635.546 

299,668 

339.240 


313.824 


46,056 


35.087 


394.967. 


44,529,300 


Refugees  includes  refugees,  Kurdish  asylees,  and  Amerasian  immigrants  from  Vietnam. 
p  For  all  years,  Havana  parolee  arrivals  to  the  qualifying  Ftorida  counties  (28,058)  are  based  on  actual  data,  while  parolees  in  the  non-Ftorida 
cjc  unties  17,029)  are  prorated  based  on  ttie  counties'  proportion  of  the  five-year  (FY  1994-1996)  entrant  population. 
'The  altocation  for  Jefferson  County,  Kentucky  will  be  awarded  to  the  Kentucky  Wilson/Fish  proiect. 
*The  altocatton  for  Clark  County.  Nevada  will  be  awarded  to  the  Nevada  Wilson/Fish  project. 

Tfie  altocatton  for  Minnehatta  county.  South  Dakota  will  be  awarded  to  the  South  Dakota  Wilson/Fish  project.  . 

TABLE  4.— TARGETED  ASSISTANCE         TABLE      4.— TARGETED      ASSISTANCE    TABLE      4.— TARGETED      ASSISTANCE 


Final  Allocations  by  State 

[FY  1999] 


state 


1 1  zona .... 
( ii  Jifomia 


Total  FY  1999 
altocation 


Final   Allocations   by   State 
Continued 

[FY  1999] 


Final   Allocations 
Continued 

[FY  1999]  - 


BY    State— 


$979,275 
8.427,677 


State 

Total  FY  1999 
alkicatton 

Cotorado 

385,960 

State 

Total  FY  1999 
altocatton 

District  of  Columbia  

438.453 
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Table    4.— Targeted  Assistance  Table     4.— Targeted  Assistance   Table    4.— Targeted    Assistance 

Final   Allocations  by    State—      Final   Allocations  by   State—      Final   Allocations   by   State— 

Continued  Continued  Continued 

[FY  1999]  IFY1999J  [FY  1999] 


State 


Florida.. 
Georgia 


Iowa 

Kentucky 

Massachusetts 

MwNgan  

Minnesota 

Missouri  


Total  FY  1999 
allocation 


State 


8,824,640    Nebraska 


1,382,778 
1.957,424 
387,268 
581.184 
788,742 
550.857 
904.528 
864.955 


Nevada  

New  Jersey 

New  Mexkx)  .... 

New  Yort( 

North  Carolina 
North  Dakota  .. 

Ohk) 

Oregon 


Total  FY  1999 
alkx»tkxi 


State 


263,252     Pennsylvania 


390,312 
337.211 
363.705 

7.147.719 
235.969 
188.166 
430.336 

1.378,945 


South  Dakota 

Tennesee  

Texas  

Utah  „ 

Virginia 

Washington  ... 


Total 


Total  FY  1999 
aUocatkm 


864,391 
161,221 
366,298 

2,484,154 
519.176 
670.250 

2.274.454 


44.529,300 


Table  5.— Targeted  Assistance  Areas 


state 


Targeted  assistance  area 


DefinitkMi 


Arizona  ... 
Califomia 


Colorado 

District  of  Colunibia. 
Florida 


Georgia 


Kenkicfcy  

Massachusetts 


Michigan  .. 
Mkmesota 


Missouri 

Nebraska 

Neveda  

PHw  «jei8oy  . 

New  Maxico 

*■  -    **  ■  * 
new  TOfK ...., 


North  Carolina 
North  Dakota  .. 

Ohk) 

Oregon  


Pennsylvania  . 

South  Dakota 

Tennesee  

Texas  


Utah 

Virginia 


Wi 


Markxjpa  County. 
Fresno  County. 
Los  Angeles  County. 
Orange  County. 
Sacramento  County. 
San  Diego. 

San  Francisco 

San  Clara  County. 
Yoto  County. 
Denver. 

Broward  County. 
Dade  County. 
Duval  County. 
HilstXMOugh  County. 
DeKalb  County. 
Fulton  County. 
Cook  and  Kane  Counties. 
Polk  County. 
Jefferson  County. 
Hampden  Coun^. 
Suffolk  County: 
Ingham  County. 
Kent  County. 
Hennepin  County. 
Ramsey  County. 
CNy  of  SL  Louis. 
LarKaster  County. 
Clart(  County. 
Hudson  County. 
BemaiMo  County. 
Morwoe  County. 
New  York 


Marin.  San  Francisco,  and  San  Mateo  Counties. 


OneMa  County. 
Cuitford  County. 
Cass  County. 
Cuyahoga  County. 
Mullnomah 


Erie. 

Philadelphia. 
Minnehaha  County. 
Davklson  County. 
DaNas/Tarrarrt. 
Harris  County. 

Davis/SaN  Lake 

Fairfax 


Bronx,  Kings.  Queens,  New  Yorit.  and  Rwhmond 
Counties. 


Clackamas.  Multnomah,  arKl  Wasfiington  Courv 
ties,  Oregon,  and  Clark  County,  Washington. 


City  of  Ricfimond. 
Kirig^nohomish. 
Pierce  Count 


Davis,  Salt  Lake,  and  Utah  Counties. 
Fairfax  County  and  ttie  cities  of  Falls  Church,  Fair- 
fax, and  Alexarxjria. 
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Table  5.— Targeted  Assistance  Areas— Continued 


state 


Targeted  assistance  area 


Definition 


Spokane  County. 


J I  igible  Applicants 

ORR  invites  eligible  entities  to  submit 
( iant  applications  for  Targeted 
i  yssistance  Grants  for  Services  to 
( sfugees  in  Local  Areas  of  High  Need. 

Eligible  grantees  are  those  agencies  of 
^iate  governments  that  are  responsible 
Ic  T  the  refugee  program  under  45  CFR 
f  )0.5  in  States  containing  counties 

ihich  qualify  for  FY  1999  targeted 
isistance  award^ 
Under  the  FY  1999  targeted  assistance 
X)gram,  States  may  apply  for  and 
it  ceive  grant  awards  on  behalf  of 
( [  lalified  counties  in  the  State.  A  single 
i  location  will  be  made  to  each  State  by 
(p^  on  the  basis  of  an  approved  State 
plication.  The  State  agency  will,  in 

receive,  review,  and  determine  the 
ceptability  of  individual  county 
rgeted  assistance  plans.  The  State 
;ency  will  submit  a  single  application 
1  behalf  of  all  county  governments  of 
e  qualified  counties  in  that  State. 
ibsequent  to  the  approval  of  the 
^^te's  application  by  ORR,  local 
eted  assistance  plans  will  be 
<  I  jveloped  by  the  county  government  or 
9fher  designated  entity  and  submitted  to 

18  State. 
The  use  of  targeted  assistance  funds 
r  services  to  Cuban  and  Haitian 
( 1  itrants  is  limited  to  States  which  have 
i  i  approved  State  plan  under  the 
4:iiban/Haitian  Entrant  Program  (CHEP). 
A  State  with  more  than  one  qualified 
(jiunty  is  permitted,  but  not  required,  to 
termine  the  allocation  amount  for 
ch  qualified  county  within  the  State, 
wever,  if  a  State  chooses  to  determine 
unty  allocations  differently  from 
ose  set  forth  in  this  notice,  in 
cordance  with  45  CFR  400.319,  the  FY 
99  allocations  proposed  by  the  State 
lust  be  based  on  the  State's  population 
refugees  who  arrived  in  the  U.S. 
ng  the  most  recent  5-year  period.  A 
te  may  use  welfare  data  as  an 
ditional  factor  in  the  allocation  of  its 
;eted  assistance  funds  if  it  so 
( ]  looses;  however,  a  State  may  not 
£  i  sign  a  greater  weight  to  welfare  data 
t  tan  it  has  assigned  to  population  data 
if  its  allocation  formula.  In  addition,  if 

State  chooses  to  allocate  its  FY  1999 
t^  rgeted  assistance  funds  in  a  maimer 
fferent  from  the  formula  set  forth  in 
this  notice,  the  FY  1999  allocations  and 
ijiethodology  proposed  by  the  State 
ihust  be  included  in  the  State's 


application  for  ORR  review  and 
approval. 

This  announcement  is  inviting 
applications  for  project  periods  up  to  3 
years.  Awards  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  3  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period  but  within  the  3  year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  tihat  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

Part  II:  The  Pro)eGt  Description 

Purpose 

The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  dociunents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly. 
Applicants  are  encoiu-aged  to  provide 
information  on  their  organizational 
structure,  staff,  related  experience,  and 
other  information  considered  to  be 
relevant.  Awarding  offices  use  this  and 
other-information  to  determine  whether 
the  applicant  has  the  capability  and 
resomt:es  necessary  to  carry  out  the 
proposed  project.  It  is  important, 
therefore,  to  carry  out  the  proposed 
project,  and  it  is  important  that  this 
information  be  included  in  the 
application.  However,  in  the  narrative 
the  applicant  must  distinguish  between 
resources  directly  related  to  the 
proposed  project  from  those  that  will 
not  be  used  in  support  of  the  specific 
project  for  which  funds  are  requested. 

General  Instructions 

Cross-referencing  should  be  used 
rather  than  repetition.  ACF  is 
particularly  interested  in  specific  factual 
information  and  statements  of 
measurable  goals  in  quantitative  terms. 
Project  descriptions  are  evaluated  on  the 
basis  of  substance,  not  length.  Extensive 
exhibits  are  not  required.  (Supporting 
information  concerning  activities  that 
will  not  be  directly  funded  by  the  grant 


or  information  that  does  not  directly 
pertain  to  an  intergral  part  of  the  grant 
funded  activity  should  be  placed  in  an 
appendix.)  Pages  should  be  numbered 
and  a  table  of  contents  should  be 
included  for  easy  reference. 

General  Instructions  for  Preparing  a 
Full  Project  Description 

Introduction 

Applicants  required  to  submit  a  full 
project  description  shall  prepare  the 
project  description  statement  in 
accordance  with  the  foUowmg 
instructions. 

Project  Summary/ Abstract 

Fhrovide  a  summary  of  the  project 
.  description  (a  page  or  less)  with 
reference  to  Jhe  funding  request. 

Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
institutional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated; 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  fitim 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participation/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volimteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived.  For  example,  when  applying 
for  a  grant  to  establish  a  neighborhood 
child  care  center,  describe  who  will 
occupy  the  facility,  who  will  use  the 
facility,  how  the  facility  will  be  used, 
and  how  the  facility  will  benefit  the 
community  which  it  will  serve. 

Approach 

Outline  a  plan  of  action  which 
describes  the  scope  and  detail  of  how 
the  proposed  work  will  be  •** 

accomplished.  Account  for  all  functions 
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or  activities  identified  in  the 
applications.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  niunber  of  people  to  be  served 
and  the  niunber  of  microloans  made. 
When  accomplishments  cannot  be 
quantified  by  activity  or  function,  list 
them  in  chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

Identify  the  kinds  of  data  to  be 
collected,  maintained,  and/or 
disseminated.  Note  that  clearance  from 
the  U.S.  Office  of  Management  and 
Budget  might  be  needed  prior  to  a 
"collection  of  information"  that  is 
"conducted  or  sponsored"  by  ACF.  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution. 

Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  hiformation 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
imit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

General 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resoiut:es"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  coliunn.  Federal 
budget;  next  column(s),  non-Federal 


budget(s),  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Part  m:  The  Review  Process 

A.  Intergovernmental  Review 

This  program  is  not  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 

B.  Initial  ACF  Screening 

Each  application  submitted  under  this 
program  annoimcement  will  undergo  a 
pre-review  to  determine  that  (1)  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instruction  in  this  annoimcement 
and  (2)  the  applicant  is  eligible  for 
funding. 

C.  Application  Review  and  Review 
Criteria 

Applications  which  pass  the  initial 
ACF  screening  will  be  evaluated  and 
rated  based  on  the  completeness  of  the 
application  as  described  below. 

Criteria  1 :  Objectives  and  Need 

States  and  coimties  are  required  to 
ensiue  that  a  coherent  family  self- 
sufficiency  plan  is  developed  for  each 
eligible  family  that  addresses  the 
family's  needs  from  time  of  arrival  until 
attaiiunent  of  economic  independence. 
(See  45  CFR  400.79  and  400.156(g)). 
Each  family  self-sufficiency  plan  should 
address  a  family's  needs  for  both 
employment-related  services  and  other 
needed  social  services.  The  family  self- 
sufficiency  plan  must  include:  (1)  a 
determination  of  the  income  level  a 
family  would  have  to  earn  to  exceed  its 
cash  grant  and  move  into  self-support 
without  suffering  a  monetary  penalty; 
(2)  a  strategy  and  timetable  for  obtaining 
that  level  of  family  income  through  the 
placement  in  emplojnnent  of  sufficient 
numbers  of  employable  family  members 
at  sufficient  wage  levels;  and  (3) 
employability  plans  for  every 
employable  member  of  the  family.  In 
local  jurisdictions  that  have  both 
targeted  assistance  and  refugee  social 
services  programs,  one  family  self- 
sufficiency  plan  that  incorporates  both 
targeted  assistance  and  refugee  social 
services  may  be  developed  for  a  family. 

In  instances  where  a  State  received 
targeted  assistance  funding  for  impacted 
coimties  contained  in  a  standard 
metropolitan  statistical  area  (SMSA) 
which  includes  a  county  or  coimties 
located  in  a  neighboring  State,  the  State 
receiving  those  funds  must  provide  a 
description  of  the  coordination  and 


planning  activities  undertaken  with  the 
State  Refugee  Coordinator  of  the 
neighboring  State  in  which  the 
impacted  county  or  counties  are  located. 
These  planning  and  coordination 
activities  should  result  in  a  proposed 
allocation  plan  for  the  equitable 
distribution  of  targeted  assistance  funds 
by  county  based  on  the  distribution  of 
the  eligible  population  by  county  within 
the  SMSA.  The  proposed  allocation 
plan  must  be  included  in  the  State's 
application  to  ORR. 

Criteria  2:  Approach 

A  description  of  the  State's  guidelines 
for  the  targeted  assistance  plans  for  the 
required  content  of  county  targeted 
assistance  plans  or  requests  for 
proposals  (RFPs),  in  the  case  of  States 
that  administer  the  program  directly  on 
behalf  of  an  impacted  county,  and  a 
description  of  the  State's  review/ 
approval  process  for  such  county  plans 
or  RFPs.  Acceptable  county  plans  must 
minimally  include  the  following: 

a.  Assurance  that  targeted  assistance 
funds  will  be  used  in  accordance  with 
the  requirements  of  45  CFR  Part  400. 

b.  Procedures  for  carrying  out  a  local 
planning  process  for  determining 
targeted  assistance  priorities  and  service 
strategies.  All  local  targeted  assistance 
plans  will  be  develop€>d  through  a 
planning  process  that  involves,  in 
addition  to  the  State  Refugee 
Coordinator,  representatives  of  the 
private  sector  (for  example,  private 
employers,  the  private  industry  council. 
Chamber  of  Commerce,  etc.),  leaders  of 
refugee/entrant  community-based 
organizations,  voluntary  resettlement 
agencies,  refugees  from  the  impacted 
communities,  and  other  public  officials 
associated  with  the  socisd  services  and 
employee  agencies  that  serve  refugees. 
Counties  are  encouraged  to  foster 
coalition-building  among  those 
participating  organizations. 

c.  Identification  of  the  refugee/entrant 
populations  to  be  served  by  targeted 
assistance  projects,  including 
approximate  numbers  of  clients  to  be 
served,  and  a  description  of 
characteristics  and  needs  of  targeted 
populations.  (As  per  45  CFR  400.314). 

d.  Description  of  specific  strategies 
and  services  to  meet  the  needs  of 
targeted  populations.  These  should  be 
justified  where  possible  through 
analysis  of  strategies  and  outcomes  from 
projects  previously  implemented  under 
targeted  assistance  programs,  and  any 
other  services  available  to  the  refugee 
populations. 

e.  The  relationship  of  targeted 
assistance  services  to  other  services 
available  to  refugees  in  the  county 
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i  a  eluding  State-allocated  ORR  social 
services. 

f.  Analysis  of  available  emplo)mient 
q^portunities  in  the  local  community, 
camples  of  acceptable  analysis  of 
tiployment  opportunities  might 
Iclude  surveys  of  employers  or 
{i6tential  employers  of  refugee  clients 
e  nd  reviews  of  studies  on  employment 
c  ]  iportimities/forecasts  which  would  be 
i  \  ipropriate  to  the  refugee  populations. 

I  ►  iscription  of  the  monitoring  and 

c  1  'ersight  responsibilities  to  be  carried 
c  1 1t  by  the  coimty  or  qualifying 
jjrisdiction. 

( I  iteria  3:  Budget  and  Budget 
Justification 

Provide  line  item  detail  and  detailed 
c  alculations  for  each  budget  object  class 
i  aentified  on  the  Budget  Information 
f|:|rm  (SF-424A).  Detailed  calculations 
St  include  estimation  methods, 
antities,  unit  costs,  and  other  similar 
antitive  detail  sufficient  for  the 
culation  to  be  duplicated.  The 
iled  budget  must  also  include  a 
akout  by  Uie  funding  sources 
entified  in  Block  15  of  the  SF-424. 
Provide  a  narrative  budget 

~  cation  that  describes  how  the 
itegorical  costs  are  derived.  Discuss 
necessary,  reasonableness,  and 
ocability  for  the  proposed  costs.  Tnt 
(t)lEfice  of  Refugee  Resettlement  is 
I II  irticularly  interested  in  the  following: 

A  line  item  budget  and  budget, 
jiistification  for  State  administrative 
c  ( ists  limited  to  a  maximiun  of  5%  of  the 
t  ]  tal  award  to  the  State.  Each  total 

I I  idget  period  funding  amoimt 
I  e  quested  must  be  necessary, 

I B  asonable,  and  allocable  to  the  project. 
i  i  ites  that  administer  the  program 
1  ]  cally  in  lieu  of  the  coimtry,  through  a 
I  ]  utual  agreement  with  the  qualifying 
( ( lunty,  may  request  administrative 
( ( ists  that  add  up  to,  but  may  not 
{ 3  iceed,  10%  of  the  country's  TAP 
I  floOation  to  the  State's  administrative 
I  idget 
[Each  applicant  should  describe  the 
oimt  of  funds  to  be  awarded  to  the 
jeted  coimty  or  coimties.  If  a  State 
th  more  than  one  qualifying  targeted 
istance  coimty  chooses  to  dlocate  its 
;eted  assistance  funds  difiierently 
>m  the  formula  allocation  for  counties 
sented  in  the  ORR  targeted  assistance 
4<>tice  in  a  fiscal  year,  its  allocations 
St  be  based  on  the  State's  population 
refugees  who  arrived  in  the  U.S. 

the  most  recent  5-year  period.  A 
ite  may  use  welfare  data  as  an 
ditional  factor  in  the  allocation  of 
;eted  assistance  funds  if  it  so 
ooses;  however,  a  State  may  not 
ign  a  greater  weight  to  welfare  data 
than  it  has  assigned  to  population  data 


in  its  allocation  formula.  The 
application  must  provide  a  description 
of,  and  supporting  data  for,  the  State's 
proposed  allocation  plan,  and  the 
proposed  allocation  for  each  coimty. 

In  instances  where  a  State  receives 
targeted  assistance  funding  for  impacted 
counties  contained  in  a  standard 
metropolitan  statistical  area  (SMSA) 
which  includes  a  county  or  counties 
located  in  a  neighboring  State,  the  State 
receiving  those  funds  must  provide  a 
description  of  the  coordination  and 
planning  activities  undertaken  with  the 
State  Refugee  Coordinator. 

A  line  item  budget  and  justification 
for  State  Administrative  costs  limited  to 
a  maximum  of  5%  of  the  total  award  to 
the  State.  Each  budget  request  must  be 
necesseiry,  reasonable  and  allocable  to 
the  project.  States  that  administer  the 
program  locally  in  lieu  of  the  county 
may  use  up  to,  but  not  exceed,  10%  of 
the  county's  TAP  allocation  for  the 
State's  administrative  budget. 

Criteria  4:  Results  or  Benefits  Expected 

All  applicants  must  establish  targeted 
assistance  proposed  performance  goals 
for  each  of  the  6  ORR  performance 
outcome  measures  for  each  impacted 
county's  proposed  service  contracts  or 
sub-grants  for  the  next  contracting  cycle. 
Proposed  performance  goals  must  be 
included  in  the  application  for  each 
performance  measure.  The  6  ORR 
performance  measures  are:  entered 
employments,  cash  assistance 
terminations  due  to  employment,  cash 
assistance  reductions  due  to 
employment,  90-day  employment 
retentions,  average  wage  at  placement, 
and  entered  employments  with 
available  health  benefits.  Targeted 
assistance  program  activity  and  progress 
achieved  toward  meeting  performance 
outcome  goals  are  to  be  reported 
quarterly  on  the  ORR-6,  the  Quarterly 
Performance  Report  (OMB  Approval  No. 
0970-0036,  expires  7/31/2002). 

States  that  are  currently  grantees  for 
targeted  assistance  funds  should  base 
projected  annual  outcome  goals  for  each 
performance  measure  on  past 
performance. 

States  identified  as  new  eligible 
targeted  assistance  grantees  and  States 
that  are  currently  grantees  that  have 
new  qualifying  counties  are  also 
required  to  set  proposed  outcome  goals 
for  each  of  the  6  ORR  performance 
outcome  measures.  New  grantees  may 
use  baseline  data,  as  available,  and 
current  data  as  reported  on  the  ORR-6 
for  social  services  program  activity  to 
assist  them  in  the  goal-setting  process. 
Proposed  targeted  assistance  goals 
should  reflect  improvement  over  past 
performance  and  strive  for  continuous 


improvement  during  the  project  period 
from  one  year  to  another. 

Part  IV.  The  Application 

A.  Application  Development 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manager 
prescribed  by  ACF.  Application 
materials  including  forms  and    . 
instructions  are  available  from  the  ORR 
State  Analyst  assigned  to  your  State. 

B.  Application  Submission 

1 .  Mailed  applications  postmarked 
after  the  closing  date  will  be  classified 
as  late. 

2.  Deadline:  Mailed  applications  shall 
be  considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date  to  DHHS,  ACF, 
Office  of  Refugee  Resettlement, 
Attention:  Shirley  B.  Parker.  ORR  Grants 
Officer,  370  L'Enfant  Promenade.  S.W.. 
Sixth  Floor,  Washington.  DC  20447. 

Applicants  must  ensure  that  a  legibly 
dated  U.S.  Postal  Service  postmark  or  a 
legibly  dated,  machine  produced 
postmark  of  a  commercial  mail  service 
is  affixed  to  the  envelope/package 
containing  the  application(s).  To  be 
acceptable  as  proof  of  timely  mailing,  a 
postmark  from  a  commercial  mail 
service  must  include  the  logo/emblem 
of  the  commercial  mail  service  company 
and  must  reflect  the  date  the  package 
was  received  by  the  commercial  mail 
service  company  from  the  applicant 
Private  Metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

Applications  hand-carried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  as  meeting  an 
announced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m..  EDT, 
at  the  Department  of  Health  and  human 
Services,  Administration  for  Children 
and  Families.  Office  of  Refugee 
Resettlement.  ACF  Mailroom.  2nd  Floor 
(near  loading  dock).  Aerospace  Center, 
901  D  Street.  SW.  Washington.  DC 
20024,  between  Monday  and  Friday 
(excluding  Federal  holidays).  The 
address  must  appear  on  the  envelope/ 
package  containing  the  application  with 
the  note:  "Attention:  Shirley  B.  Parker, 
ORR  Grants  Officer."  Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as  agreed. 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
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Therefore,  applications  transmitted  to 
ACF  electronically  will  not  t>e  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

3.  Late  applications.  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications. 

4.  Extension  of  deadlines.  ACF  may 
extend  an  application  deadline  when 
circtunstances  such  as  acts  of  God 
(floods,  hurricanes,  etc.)  occiir,  or  when 
there  are  widespread  disruptions  of  the 
mail  service,  or  in  other  rare  cases. 
Determinations  to  extend  or  waive 
deadline  requirements  rest  with  ACF's 
Chief  Grants  Management  Officer. 

Reporting  Requirements 

States  are  required  to  submit  quarterly 
reports  on  the  outcomes  of  the  targeted 
assistance  program,  using  schedule  A 
and  Schedule  C  of  the  ORR-6  Quarteriy 
Performance  Report,  OMB  Approval  No. 
0970-0036,  which  expires  7/31/2002. 

Pursuant  to  45  CFR  400.210(b),  FY 
1999  targeted  assistance  funds  must  be 
obligated  by  the  State  agency  no  later 
than  one  year  after  the  end  of  the 
Federal  fiscal  ye€ir  in  which  the 
Department  awarded  the  grant.  Funds 
must  be  liquidated  within  two  years 
after  the  end  of  the  Federal  fiscal  year 
in  which  the  Department  awarded  the 
grant.  A  State's  final  financial  report  on 
targeted  assistance  expenditures  must 
be  received  no  later  than  two  years  after 
the  end  of  the  Federal  fiscal  year  in 
which  the  Department  awarded  the 
grant.  If  final  reports  are  not  received  on 
time,  the  Department  will  deobligate 
any  unexpended  funds,  including  any 
unliquidated  obligations,  on  the  basis  of 
the  State's  last  filed  report. 

Catalog  of  Federal  Domestic  Assistance  No. 
93-584. 

Dated:  August  2. 1999. 
Lavinia  Limon, 

Director.  Office  of  Refugee  Resettlement. 
[PR  Doc.  9»-20245  Filed  8-9-99;  8:45  am] 
BHJJNQ  CODE  41M-in-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Reftige  RtrtWement 

Refugee  Reeetttoment  Program:  Final 
NoHoe  of  AHocaMons  to  Statee  of  FY 
19M  Funda  for  Refugee  Social 
Servlcaa 

agency:  Office  of  Refugee  Resettlement 
(ORR).  ACF,  HHS. 


ACTION:  Final  notice  of  allocations  to 
States  of  FY  1999  funds  for  refugee » 
social  services. 

SUMMARY:  This  notice  establishes  the 
allocations  to  States  of  FY  1999  funds 
for  social  services  under  the  Refugee 
Resettlement  Program  (RRP).  ^ 

This  notice  includes  a  $15.5  million 
set-aside  to:  (1)  Provide  outreach  and 
referral  to  ensure  that  eligible  refugees 
access  the  Children's  Health  Insurance 
Program  (CHIP)  and  other  programs  for 
low  income  working  populations;  and 
(2)  provide  specialized  interpreter 
training  and  the  hiring  of  interpreters  to 
enable  refugees  to  have  equal  access  to 
medical  and  legal  services. 
EFFECTIVE  DATE:  August  10, 1999. 
FOR  FURTHER  MFORMATION  CONTACT: 
Barbara  R.  Chesnik,  Division  of  Refugee 
Self-Sufficiency,  (202)  401-4558. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  allocations  to  States  of  FY 
1999  fimds  for  refugee  social  services 
was  published  in  the  Federal  Register 
on  April  27. 1999  (64  FR  22626). 

I.  Amounts  for  Allocation 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $139,990,000  in  FY 
1999  refugee  social  service  funds  as  part 
of  the  FY  1999  appropriation  for  the 
Department  of  Health  and  Human 
Services  (Pub.L.  105-277). 

The  FY  1999  House  Appropriations 
Committee  Report  (H.R.  Rept.  No.  105- 
635)  reads  as  follows  with  respect  to 
social  services  fimds: 

The  bill  provides  $134,990,000  for  social 
services,  an  increase  of  S5. 000.000  over  the 
comparable  Hscal  year  1998  appropriation 
and  the  budget  request.  Funds  are  distributed 
by  formula  as  well  as  through  the 
discretionary  grant  making  process  for 
special  projects.  The  Committee  agrees  that 
$19,000,000  is  available  for  assistance  to 
serve  communities  affected  by  the  Cuban  and 
Haitian  entrants  and  refugees  whose  arrivals 
in  recent  years  have  increased.  The 
Committee  has  set-aside  $16,000,000  for 
increased  support  to  conununities  with  large 


)  In  addition  to  persons  who  meet  all 
requirements  of  45  CFR  400.43,  "Requirements  for 
documentation  of  refugee  status,"  eligibility  for 
refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L.  96-422); 
(2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988,  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  10O-202);  and  (3)  certain  Amerasians  from 
Vietnam,  including  U.S.  citizens,  under  title  U  of 
the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Acts.  1989  (Pub. 
L.  100-461).  1990  (Pub.  L.  101-167),  and  1991  (Pub. 
L.  101-513).  For  convenience,  the  term  "refugee"  is 
used  in  this  notice  to  encompass  all  such  eligible 
persons  unless  the  specific  context  indicates 
otherwise. 


concentrations  of  refugees  whose  cultural 
differences  make  assimilation  especially 
difficult  justifying  a  more  intense  level  and 
longer  duration  of  Federal  assistance.  Finally, 
the  Committee  has  set  aside  $14,000,000  to 
address  the  needs  of  refugees  and 
communities  impacted  by  recent  changes  in 
Federal  assistance  programs  relating  to 
welfere  reform.  The  Committee  urges  ORR  to 
assist  refugees  at  risk  of  losing,  or  who  have 
lost,  benefits  including  SSI,  TANF  and 
Medicaid,  in  obtaining  citizenship.  In 
addition,  ORR  may  initiate  planning  grants  to 
create  alternative  cash  and  medical 
assistance  programs  for  refugees.  The 
Committee  has  included  funding  for  health 
screening  of  new  arrivals. 

The  Committee  encourages  ORR  to  award 
grants  for  mental  health  and  other  health 
services  for  victims  of  torture  if  such 
activities  are  authorized  in  law. 

The  Committee  encourages  ORR  to 
consider  supporting  education  and  outreach 
activities  related  to  female  genital  mutilation 
if  such  activities  are  authorized  in  law. 

The  FY  1999  Senate  Appropriations 
Committee  Report  (S.  Rept.  No.  105- 
300)  adds  the  following: 

The  Committee  provides  $19,000,000  to 
serve  communities  affected  by  the  Cuban  and 
Haitian  entrants  and  refugees,  the  same  as  the 
amount  contained  in  last  year's 
appropriation.  In  addition,  the  Committee 
recommends  $14,000,000  to  address  the ' 
needs  of  refugees  and  communities  affected 
by  recent  changes  in  Federal  assistance 
programs,  and  $16,000,000  to  assist 
communities  with  large  concentrations  of 
refugees  whose  cultural  differences  make 
assimilation  difficult.  These  fimds  are 
included  in  the  social  services  line  item. 

The  FY  1999  Conference  Report  on 
Appropriations  (H.R.  Conf.  No.  105- 
825)  reads  as  follows  concerning  social 
services: 

The  conference  agreement  provides 
$139,990,000  for  social  services,  an  increase 
of  $5,000,000  over  the  House  and 
$10,000,000  over  the  Senate.  The  conference 
agreement  includes  $26,000,000  for  increased 
support  to  communities  with  large 
concentrations  of  refugees  whose  cultural 
differences  make  assimilation  especially 
difficult  justifying  a  more  intense  level  and 
longer  duration  of  Federal  assisteuice,  and 
$14,000,000  to  address  the  needs  of  refugees 
and  communities  impacted  by  the  recent 
changes  in  Federal  assistance  programs 
relating  to  welfare  reform.  The  agreement 
includes  $19,000,000  for  assistance  to 
communities  impacted  by  Cuban  and  Haitian 
entrants  and  refugees  whose  arrivals  in 
recent  years  have  increased. 

The  Director  of  the  Office  of  Refugee 
Resettlement  (ORR)  will  use  the 
$139,990,000  appropriated  for  FY  1999 
social  services  as  follows: 

•  $68,841,500  will  be  allocated  under 
the  3-year  population  formula,  as  set 
forth  in  this  notice  for  the  purpose  of 
providing  employment  services  and 
other  needed  services  to  refugees. 
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k  $12,148,500  will  be  awarded  as 
sotial  service  discretionary  grants 
ugh  competitive  grant 
ouncements  that  will  be  issued 

tely  from  this  notice. 
$19,000,000  will  be  awarded  to 
setVe  communities  most  heavily 

ed  by  recent  Cuban  and  Haitian 
t  and  refugee  arrivals.  Thesfe 
s  would  be  awarded  through  a 
retionary  grant  annoimcement  that 
be  issued  separately  from  this 
ce. 

$26,000,000  will  be  awarded 
ugh  discretionary  grants  for 
unities  with  large  concentrations 
of  Ipefugees  whose  cultural  differences 
mike  assimilation  especially  difficult 
justifying  a  more  intense  level  and 
lojijger  duration  of  Federal  assistance.  A 
gr^t  announcement  will  be  issued 
separately  from  this  notice. 

f!  $14,000,000  will  be  awarded  to 
ad  4ress  the  needs  of  refugees  and 
CO  Immunities  impacted  by  recent 
changes  in  Federal  assistance  programs 
re!  ating  to  welfare  reform.  Awards  will 
be  ^ade  through  announcemtsnts  issued 
se  iarately  from  this  notice. 

k  addition,  we  have  added 
$15,500,000  in  unexpended  FY  1997 
ClylA  funds  to  the  FY  1999  formula 
so^al  services  allocation  as  a  set-aside 
foik^ferral  $ad  interpreter  services,  and 
$210,000,000  in  imexpended  FY  1997 
CMA  funds  to  the  FY  1999  formula 
social  services  allocation  as  part  of  the 
st^dard  formula  allocation,  increasing 
th^  total  amount  available  for  the 

ula  social  services  program  in  FY 
9  to  $104,341,500. 
longress  provided  ORR  with  broad 

over  authority  in  the  FY  1999  HHS 
ropriations  law  to  use  FY  1997  CMA 
ca^-over  funds  for  assistance  and  other 
activities  in  the  refugee  program  in 
fiscal  years  1998  and  1999.  The 
appropriations  law  states:  "*  *  *  That 
funds  appropriated  pursuant  to  section 
41i4(a]  of  the  Immigration  and 
Nationality  Act  under  Pub. L.  104-208 
foi  Ifiscal  year  1997  shall  be  available  for 
thi  i  costs  of  assistance  provided  and 
ot]  I  jr  activities  conducted  in  such  year 
anc  in  fiscal  years  1998  and  1999." 

Re  /  \igee  Social  Service  Funds 

'  I  he  population  figiues  for  the  social 
sei 'trices  cdlocation  include  refugees, 
Cuban/Haitian  entrants,  Amerasians 
fit  ip  Vietnam,  and  Kurdish  asylees 
sii  iCe  these  populations  may  be  served 

bugh  funds  addressed  in  this  notice. 

>tate  must,  however,  have  an 

proved  State  plan  for  the  Cuban/ 
ian  Entrant  Program  or  indicate  in 

refugee  program  State  plan  that 
Cii  I  lan/Haitian  entrants  will  be  served  in 


order  to  use  funds  on  behalf  of  entrants 
as  well  as  refugees.) 
.    The  Director  is  allocating 
$88,841,500,  which  includes 
$20,000,000  in  unexpended  FY  1997 
cash  and  medical  assistance  (CMA) 
funds,  to  States  on  the  basis  of  each 
State's  proportion  of  the  national 
population  of  refugees  who  had  been  in 
the  U.S.  3  years  or  less  as  of  October  1, 
1998  (including  a  floor  amoimt  for 
States  which  have  small  refugee 
populations). 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  412(c)(1)(B)  of  the  Immigration 
and  Nationality  Act  (INA)  which  states 
that  the  "funds  available  for  a  fiscal  year 
for  grants  and  contracts  [for  social 
services]  *  *  *  shall  be  allocated  among 
the  States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(taking  into  accouait  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year." 

As  established  in  the  FY  1991  social 
services  notice  published  in  the  Federal 
Register  of  August  29, 1991,  section  I, 
"Allocation  Amounts"  (56  FR  42745),  a 
variable  floor  amount  for  States  which 
have  small  refugee  populations  is 
calculated  as  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000.  then — 

(1)  a  base  amoimt  of  $75,000  is 
provided  for  a  State  with  a  population 
of  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less;  and 

(2)  for  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  or  less:  (a)  a  floor  has  been 
calculated  consisting  of  $50,000  plus 
the  regular  per  capita  allocation  for 
refugees  above  50  up  to  a  total  of 
$100,000  (in  other  words,  the  maximimi 
under  the  floor  formula  is  $100,000):  (b) 
if  this  calculation  has  yielded  less  than 
$75,000,  a  base  amount  of  $75,000  is 
provided  for  (he  State. 

The  Director  is  also  allocating  an 
additional  $15.5  million  from  FY  1997 
carry-over  funds  as  a  set-aside  to:  (1) 
provide  referral  services,  including 
outreach,  to  ensure  that  refugees  are 
able  to  access  the  Children's  Health 
Insurance  Program  (CHIP)  and  other 
programs  for  low  income  populations; 
and  (2)  provide  for  the  hiring  of 
interpreters  and  special  interpreter 
training  to  enable  refugees  to  have  equal 
access  to  medical  and  certain  legal 
services.  Depending  upon  the  existing 
capacity  and  need  in  the  community, 
we  encoiuage  States  to  use  the  funds 
equally  for  both  activities.  Both  types  of 


services  are  not  subject  to  the  5-year 
limitation  and  may  be  provided  to 
refugees  regardless  of  their  length  of 
time  in  the  U.S.  See  45  CFR  400.152(b). 

Eligible  refugee  families  often  are  not 
aware  of,  or  do  not  know  how  to  access, 
other  Federal  support  programs 
available  to  low  income  working 
families  in  the  community.  We  believe 
that  these  programs,  including  CHIP, 
Food  Stamps,  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP), 
Medicaid,  Head  Start,  low-income 
housing,  the  Special  Supplemental 
Nutrition  Program  for  Women,  Infants, 
and  Children  (WIC),  child  care 
assistance,  adult  day  care  for  aged 
dependents,  and  other  support  programs 
for  low-income  families,  are  important 
for  the  well-being  of  working  refugees, 
particularly  refugee  families,  and  are 
necessarj'  to  help  these  refugees 
maintain  employment  and  move  toward 
full  self-sufficiency. 

The  organizations  funded  by  the  set- 
aside  amount  are  expected  to  conduct 
outreach  into  the  community  to  identify 
low-income  refugees  and  to  help  these 
refugees  enroll  in  and  to  be  familiar 
with  the  services  available  and  the 
participation  requirements  of  these 
programs.  We  expect  States  to  fund 
community-based  organizations,  to  the 
maximum  extent  possible,  to  provide 
hands-on  assistance,  which  means 
having  the  application  forms  available 
and  helping  refugees  to  fill  out  the 
application,  accompanying  the  refiigee 
to  the  eligibility  office,  assisting  in  the 
commimication  between  the  family  and 
the  eligibility  worker,  closely  following 
the  application  process  until  the  family 
has  been  found  eligible,  and  then 
helping  the  family  effectively  use  the 
service  or  support  program  in  which 
they  have  been  enrolled.  For  example, 
there  may  be  different  levels  of  medical 
coverage  available  to  a  family, 
depending  on  the  ages  of  the  children 
and  the  income  level  of  the  family,  each 
with  different  requirements.  It  is 
important  for  the  caseworkers/advocates 
funded  through  this  initiative  to 
understand  the  program  requirements 
(such  as  a  co-payment  structure)  in 
order  to  help  the  family  make  decisions 
and  fully  participate. 

The  organizations  funded  imder  this 
set-aside  should  develop  effective  ways 
to  provide  an  on-going  link  between 
these  services,  the  population  they 
serve,  and  the  targeted  low  income 
programs.  Methods  might  include: 
partnering  with  schools  to  identify 
refugee  children  who  may  be  eligible  for 
CHIP  by  virtue  of  their  eligibility  for  the 
school  lunch  program;  connecting  with 
local  Head  Start  programs  to  help 
identify  refugee  children  who  are 
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eligible  for  CHIP  and  other  health  care 
programs;  arranging  to  have  Medicaid 
eligibility  workers  visit  the  Mutual 
Assistance  Association  (MAA)  or  other 
participating  organization  on  a 
scheduled  basis;  and  working  with  other 
groups  serving  low  income  ftimulies, 
such  as  hospitals,  WIC  programs,  low- 
income  housing  programs,  and  food 
assistance  programs  to  make  these 
services  widely  known  to  the  refugee 
community  being  served. 

It  is  also  important  that  States  provide 
as  high  a  standard  as  possible  in 
interpretation  to  non-English  speaking 
and  to  Limited-English-Proficient  (LB^J) 
refugees,  particularly  in  regard  to 
medical  and  legal  issues.  As  mentioned 
earlier,  we  are  therefore  including 
funding  in  the  set-aside  for  States  to 
improve  the  availability  and  quality  of 
interpreter  swvices  for  refugees  in  their 
communities.  The  set-aside  funds  are  to 
be  used  by  States:  (1)  to  fund 
specialized  interpreter  training  for 
medical  and  legal  services;  and  (2)  to 
pay  for  the  hiring  and  employment  of 
these  trained  interpreters  by  MAAs. 
voluntary  agencies,  and  other 
commimity-based  organizations  serving 
refugees,  to  the  maximum  extent 
possible,  in  order  to  increase  the 
number  of  skilled  interpreters  in  the 
omuntmity. 

Interpretation  requires  a  great  deal  of 
skill — interpreters  need  to  be  fluent  in 
English  andf  the  language  spokm  by  the 
refogee.  lliey  must  nave  the  ability  to 
quiody  understand  the  message  and 
terminology,  if  technical,  in  (me 
language  and  to  express  it  as  quickly 
and  conectly  in  another  language.  In 
addition  to  fluency  in  two  languages, 
interpreters  must  have  the  skills  to 
handle  confidential  client  information 
and  to  deal  with  a  variety  of 
profiBssifmals  in  the  medical,  legal,  law 
enforcement,  social  services,  and  other 
fields. 

States  shotdd  use  qualified  training 
programs  or  trainers  to  provide  the 
intopreter  training.  Several  strategies 
may  be  employed,  e.g.,  the  direct 
tra^ung  of  interpreters  in  a  group 
setting,  paying  the  course  tuition  and 
associated  expenses  fw  individiials  at  a 
community  college  or  university,  and 
the  training  of  trainers  in  order  to 
establish  and  maintain  an  efficient 
training  capacity  in  the  community.  To 
the  extMit  possible,  we  would  eiqpect 
States  to  use  an  established  curriculum 
rather  than  incurring  costs  to  develop  a 
new  one.  Fimding  of  interpreter  services 
should  be  directed  to  areas  of  greatest 
need  and  to  the  most  linguistically 
isolated  communities. 

States  must  determine  a  commimity's 
capacity  to  ensure  refugee  access  to 


medical  and  other  services,  and  then 
examine  how  best  to  fund  and  maintain 
interpreter  services  for  refugees  based 
upon  the  need  and  size  of  the  refugee 
popidation.  For  example,  an  interpreter 
bank  with  dedicated  interpreters  may  be 
a  preferred  option  if  the  needs  of  the 
community  can  justify  full-time 
interpreters.  However,  because  the 
provision  of  interpreter  services  may  not 
fully  occupy  funded  staff  in  some 
locations  or  in  certain  languages.  States 
may  choose  to  train  bilingual 
caseworkers  at  volimtary  resettlement 
agencies,  MAAs  and  rehigee  service 
providers.  States  may  also  consider 
cross-training  of  interpreters  so  that  they 
may  also  assist,  for  example,  in 
enrolling  clients  in  CHIP,  Medicaid,  or 
other  services  for  low-income  clients,    ^ 
and/or  serve  as  case  manages  or  in 
other  staff  positions.  Staff  with  both 
bilingual  interpreter  skills  and 
knowledge  of  the  family  services 
network,  such  as  child  protective 
services  and  the- domestic  violence 
system,  are  also  highly  desirable. 

We  also  encourage  States  to  set  up 
creative  ways  to  maintain  and  expand 
the  avaiMiility  of  intorpreter  services  in 
the  community,  such  as  seddng 
reimbursement  for  services  from  the 
courts,  hospitals,  and  agencies  which 
may  be  ^e  to  pay  for  interpreter 
services  but  have  been  otherwise 
hindered  in  providing  these  services  by 
the  lack  of  available  uid  apjMropriately 
trained  individuals.  Fees  from  low- 
income  refugee  clients,  however,  may 
not  be  sought. 

In  light  ot  the  unique  position  that 
refugee  MAAs  have  in  the  communities 
where  refugees  reside,  we  ase  asking 
that  States  give  special  consideration  to 
MAAs  in  using  the  set-aside  amount, 
where  possible,  to  {»ovide  these 
services  to  refugee  femilies.  However, 
qualified  community  based 
organizations  with  refugee  experience, 
voluntary  resettlement  agencies,  (» 
refugee  service  providers  may  be  funded 
as  well. 

Population  To  Be  Served 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
in  accordance  with  the  current 
requirements  of  45  CFR  Part  400 
Subpart  I — Refugee  Social  Services, 
States  are  not  required  to  limit  social 
service  programs  to  refugees  who  have 
been  in  the  U.S.  only  3  years.  However, 
under  45  CFR  400.152,  States  may  not 
provide  services  funded  by  this  notice, 
except  for  referral  and  interpreter 
services,  to  refugees  who  have  been  in 
the  United  States  for  more  than  60 
months  (5  years). 


In  accordance  with  45  CFR  400.147. 
States  are  required  to  provide  services  to 
refugees  in  the  following  order  of 
priority,  except  in  certain  individual 
extreme  circumstances:  (a)  all  newly 
arriving  refugees  during  their  first  year 
in  the  U.S.,  who  apply  for  services;  (b) 
refugees  who  are  receiving  cash 
assistAce;  (c)  unemployed  refugees 
who  are  not  receiving  cash  assistance; 
and  (d)  employed  refugees  in  need  of 
services  to  retain  employment  or  to 
attain  economic  independence. 

ORR  funds  may  not  be  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
under  the  authorizing  legislation,  with 
the  following  exceptions:  (1)  Under 
ciurent  regulations  at  45  CFR  400.208, 
services  may  be  provided  to  a  U.S.-bom 
minor  child  in  a  family  in  which  both 
parents  are  refugees  or,  if  only  one 
parent  is  present,  in  which  that  parent 
is  a  refugee;  and  (2)  under  the  FY  1989 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act  CPub.  L.  100-461),  services  may  be 
provided  to  an  Amerasian  from  Vietnam 
who  is  a  U.S.  citizen  and  who  enters  the 
U.S.  after  October  1, 1988. 

Service  Priorities 

In  the  past,  a  number  of  States  have 
focused  primarily  on  serving  refugee 
cash  assistance  (RCA)  recipients 
because  of  the  need  to  help  these 
refugees  become  employed  and  self- 
sufficient  within  the  8-month  RCA 
eligibility  period.  Now.  with  the  passage 
of  welfare  reform,  refugee  recipients  of 
Temporary  Assistance  for  Needy 
Families  (TANF)  also  face  a  time  limit 
for  cash  assistance  and  need  appropriate 
services  as  quickly  as  possible  to 
become  employed  and  self-sufficient.  In 
order  fco'  refugees  to  move  quickly  off 
TANF,  we  believe  it  is  crucial  f(x  these 
refugees  to  receive  refugee-specific 
services  that  are  designed  to  address  the 
employment  barriers  that  refugees 
t3^ically  face.  We  are  pleased  with  the 
efforts  that  State  Refu^  Coordinators 
have  made  to  date  to  develop 
agreements  with  their  State  TANF 
program  to  utilize  the  existing  refugee 
service  system  in  a  State  for  refugee 
TANF  participants.  We  encourage  States 
to  continue  their  efforts  in  this  regard. 

Refugee  social  service  funding  should 
be  used  to  assist  refugee  families  to 
achieve  economic  independence.  To 
this  end.  States  are  required  to  enstue 
that  a  coherent  family  self-sufficiency 
plan  is  developed  for  each  eligible 
family  that  addresses  the  family's  needs 
from  time  of  arrival  imtil  attainment  of 
economic  independence.  (See  45  CFR 
400.79  and  400.156(g)).  Each  family  self- 
sufficiency  plan  should  address  a 
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fa]  I  ily's  needs  for  both  eraployment- 
te  i  ited  services  and  other  needed  social 
se  •vices.  The  family  self-sufficiency 
pi  I  a  must  include:  (1)  a  determination 
of  the  income  level  a  family  would  have 
to  aam  to  exceed  its  cash  grant  and 
mi  >ve  into  self-support  without  suffering 
a  iqonetary  penalty:  (2)  a  strategy  and 
timletable  for  obtaining  that  level  of 
fatoily  income  through  the  placement  in 
eiiplojrment  of  sufficient  numbers  of 
enjtbloyable  family  members  at 
sufficient  wage  levels;  and  (3) 
enpiployability  plans  for  every 
loyable  member  of  the  family, 
me  States  are  doing  remarkably 
in  achieving  refugee  self- 
ciencies.  For  this  reason,  this  may 
good  time  for  these  States  tare- 
ex  aknine  the  range  of  services  they 
cu  i^nently  offer  to  refugees  and  expand 
the  range  of  services  beyond 

loyment  services  to  address  the 
der  needs  that  refugees  have  in 
T  to  successfully  integrate  into  the 

unity, 
eflecting  section  412(a)(l)(A)(iv)  of 
INA,  and  in  keeping  with  45  CFR 
.145(c),  States  must  ensiue  that 
w0inen  have  the  same  opportunities  as 
m^n  to  participate  in  all  services  funded 
uiii^er  this  notice,  including  job 
placement  services.  In  addition,  services 
miiJBt  be  provided  to  the  maximum 
extent  feasible  in  a  manner  that  includes 
theiuse  of  bilingual/bicultiiral  women 
on  service  agency  staffis  to  ensure 
adequate  service  access  by  refugee 
woinen.  The  Director  also  strongly 
ennourages  the  inclusion  of  refugee 
wojnen  in  management  and  board 
po  vtions  in  agencies  that  serve  refugees. 
In  (irder  to  facilitate  refugee  self- 
port,  the  Director  also  expects  States 
tojibiplement  strategies  which  address 
simultaneously  the  employment 
potential  of  both  male  and  female  wage 
eat^ers  in  a  family  unit,  particiilarly  in 
th0[case  of  large  femilies.  States  are 
expected  to  make  every  effort  to  assure 
th^i  availability  of  day  care  services  for 
dren  in  order  to  allow  women  with 
dren  the  opportunity  to  participate 
mployment  services  or  to  accept  or 
employment.  To  accomplish  this, 
care  may  be  treated  as  a  priority 
eoibloyment-related  service  under  the 
refugee  social  services  program. 
R^gees  who  are  participating  in 
entbloyment  services  or  have  accepted 
eniplojmaent  are  eligible  for  day  care 
services  for  children.  For  an  employed 
refkgee,  day  care  funded  by  refugee 
soaal  service  dollars  shoiild  be  limited 
to  lone  year  after  the  refugee  becomes 
eniployed.  States  are  expected  to  use 
dalyf  care  funding  from  other  publicly 
funded  mainstream  programs  to  the 
mi  I  cimum  extent  possible  and  are 


expected  to  work  with  service  providers 
to  assure  maximum  access  to  other 
publicly  funded  resources  for  day  care. 

In  accordance  with  45  CFR  400.146, 
social  service  funds  must  be  used 
primarily  for  employability  services 
designed  to  enable  refugees  to  obtain 
jobs  within  one  year  of  becoming 
enrolled  in  services,  in  order  to  achieve 
economic  self-sufficiency  as  soon  as 
possible.  Social  services  may  continue 
to  be  provided  after  a  refugee  has 
entered  a  job  to  help  the  refugee  retain 
emplojonent  or  move  to  a  better  job. 
Social  service  funds  may  not  be  used  for 
long-term  training  programs  such  as 
vocational  training  that  last  for  more 
than  a  year  or  educational  programs  that 
are  not  intended  to  lead  to  employment 
within  a  year.  

In  accordance  with  45  CFR 
400.156(e),  refugee  social  services  must 
be  provided,  to  the  maximiun  extent 
feasible,  in  a  manner  that  is  culturally 
and  linguistically  compatible  with  a 
refugee's  language  and  cultural 
background.  In  light  of  the  increasingly 
diverse  population  of  refugees  who  are 
resettling  in  this  country,  refugee 
service  agencies  will  need  to  develop 
practical  ways  of  providing  cidtiu-ally 
and  linguistically  appropriate  services 
to  a  changing  ethnic  population. 

Services  funded  under  this  notice 
must  be  refugee-specific  services  which 
are  designed  specifically  to  meet  refugee 
needs  and  are  in  keeping  with  the  rules 
and  objectives  of  the  refugee  program. 
Vocational  or  job  skills  training,  on-the- 
job  training,  or  English  language 
training,  however,  need  not  be  refugee- 
specific  (45  CFR  400.156(d)). 

English  language  training  must  be 
provided  in  a  concurrent,  rather  than 
sequential,  time  period  with 
employment  or  with  other  employment- 
related  activities  (45  CFR  400.156(c)). 

When  planning  State  refugee  services. 
States  must  take  into  account  the 
reception  and  placement  (R  &  P) 
services  provided  by  local  resettlement 
agencies  in  order  to  utilize  these 
resources  in  the  overall  program  design 
and  to  ensure  the  provision  of  seamless, 
coordinated  services  to  refugees  that  are 
not  duplicative  (45  CFR  400.156(b)). 

In  onier  to  provide  culturally  and 
linguistically  compatible  services  in  as 
cost-efficient  a  manner  as  possible,  ORR 
encourages  States  and  coimties  to 
promote  and  give  special  consideration 
to  the  provision  of  refugee  social 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  mutual  assistance  associations 
(MAAs),  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 


close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  picture.  Coalition-building  and 
consolidation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  funds  used 
for  multiple  administrative  overhead 
costs. 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  Wilson/Fish 
projects.  Section  412(e)(7)(A)  of  the  INA 
provides  that: 

The  Secretary  (of  HHS]  shall  develop  and 
implement  altemarive  projects  for  rehigees 
who  have  been  in  the  United  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services, 
support  [social]  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 
projects  (64  FR  19793,  April  22, 1999). 

The  Use  of  MAAs 

ORR  believes  that  the  use  of  qualified 
refugee  mutual  assistance  associations 
in  the  delivery  of  social  services  iielps 
to  ensure  the  provision  of  ciilturally  and 
linguistically  appropriate  services  as 
well  as  increasing  the  effectiveness  of 
the  overall  service  system.  Therefore, 
we  expect  States  to  use  MAAs  as  service 
providers  to  the  maximum  extent 
possible.  We  strongly  encourage  States 
when  contracting  for  services,  including 
employment  services,  to  give 
consideration  to  the  special  strengths  of 
MAAs,  whenever  contract  bidders  are 
otherwise  equally  qualified,  provided 
that  the  MAA  has  the  capability  to 
deliver  services  in  a  manner  that  is 
culturally  and  linguistically  compatible 
with  the  background  of  the  target 
population  to  be  served.  ORR  also 
strongly  encourages  MAAs  to  ensure  - 
that  their  management  and  board 
composition  reflect  the  major  target 
populations  to  be  served.  ORR  expects 
States  to  continue  to  assist  MAAs  in 
seeking  other  public  and/or  private 
funds  for  the  provision  of  services  to 
refugee  clients. 

States  may  use  a  portion  of  their 
social  service  grant,  either  through 
contracts  or  through  the  use  of  State/ 
coimty  staff,  to  provide  technical 
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assistance  and  organizational  training  to 
strengthen  the  capability  of  MAAs  to 
provide  employment  services  and  other 
social  services,  particularly  in  States 
where  MAA  capability  is  weak  or 
undeveloped. 

ORR  defines  MAAs  as  organizations 
with  the  following  qualifications: 

a.  The  organization  is  legally 
inccMporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  men  and  wcMuen. 

n.  Diacnariaii  otCamammtB  leceived 

We  received  one  lettw  of  comment  in 
response  to  the  notice  of  proposed  FY 
1999  allocations  to  States  for  refugee 
social  services.  This  comment  is 
summarized  below  and  followed  by  the 
Department's  response. 

Conunent:  The  commenter  expressed 
concwn  about  the  proposal  to  aUocate 
$15.5  million  as  a  set-aside  to  provide 
reflBrral  services  to  ensure  that  refugees 
are  able  to  access  the  Children's  Health 
Insurance  Program  (CHIP)  and  other 
programs  for  low  income  populations: 
and  (2)  provide  fat  the  hiring  of 
interpreters  and  special  interpreter 
training  to  enable  refugees  to  have  equal 
access  to  medical  services  and  certain 
legal  services.  The  commenter  believes 
that  refugees  are  able  to  adequately 
access  puUic  assistance  and  medical 
assistance  progruns.  Instead,  the 
commmter  reccMnmended  that  the  set- 
aside  funds  be  allocated  to  States  based 
upon  the  estimated  numbw  of  refugees 
who  have  been  in  the  country  for  over 
seven  yews  who  are  losing  eligibility  for 
Federal  Food  Stamps.  The  commoiter 
recommended  that  States  should  be 
given  the  discretion  cm  how  to  use  the 
funds  in  providing  food  assistance, 
employment  services,  ot  naturalization 
services  in  order  to  mitigate  the  loss  of 
Federal  Food  Stamp  eligibility.  The 
ctHnmenter  also  recommended  that  the 
funds  should  be  used  by  states  to 
translate  notices  and  information 
rriating  to  programs  and  services  which 
refugees  nmd  because  translation  is 
more  cost-efbctive  and  efficient  than 
interpreter  services.  And  lasdy,  the 
commenter  indicated  that  the 
President's  budget  for  Federal  Fiscal 
Year  (FFY)  2000  includes  $40  million  to 
increase  and  expand  the  use  of  TANF 
funds  for  the  current  Medicaid  outreach 
program  to  include  children  newly 
eligible  tot  CHIP  and  therefore  the  ORR 
set-aside  woidd  be  duplicative  of  this 
initiative. 


Response:  With  the  continuing 
increase  in  diversity  among  newly 
arriving  refugee  groups,  and  the 
increased  ability  of  these  groups  to 
become  employed  soon  after  arrival,  we 
believe  that  there  is  a  strong  need  for 
refugees  to  receive  specially  directed 
assistance  to  help  them  access  medical 
and  other  assistance  programs  for  low- 
economic  populations.  We  believe  this 
assistance  is  critical  to  helping  refugees 
make  the  transition  fiv>m  the  entry  and 
low  level  jobs  which  are  obtained  soon 
after  arrival,  when  families  are 
struggling  to  adjust  to  their  new  lives, 
jobs,  and  communities,  to  becoming 
self-sufficient  members  of  the 
community. 

We  also  oelieve  that  it  is  vital  to  have 
appropriate  interpreter  services 
available  so  that  the  diverse  newly 
arriving  populatioiK  receive  the  services 
necessary  for  their  well-being  and 
integration  into  their  new  communities. 
While  both  interpreter  and  translation 
sovices  are  currently  allowable  social 
services  far  States  to  fund  under  OKR 
regulations,  it  is  our  understanding  that 
newly  arriving  refugees  would 
particularly  benefit  from  having 
additional  interpreter  services  available 
in  the  community.  In  many 
communities,  it  is  no  longw  possible  for 
each  local  resettlement  provider  to  have 
on  staff  a  bilingual  vroAet  fm  each 
arriving  refugee  group.  New  strat^es 
and  means  of  addressing  the  divnse 
popiilation  must  be  found.  It  is  our 
intrait  that  the  set-aside  funds  will 
suppcvt  that  need.  And  finally,  while 
funding  to  augment  access  to  CHIP  may 
be  provided  under  the  FFY  2000  budget, 
and  we  would  cotainly  encourage 
States  to  do  whatever  possible  to  aasure 
that  refugee  populatitHis  are  served  if 
these  funds  are  included  in  the  final 
ai^nopiiations  legislation,  we  do  not 
believe  this  to  be  a  duplicaticm  because 
refugee  jHogram  funds  would  have  been 
available  to  serve  refugees  before  next 
year's  appropriation  is  made  available  to 
States. 

m.ABacaliHiF< 


Of  the  funds  available  few  FY  1999  fat 
social  services,  $88,841,815  is  allocated 
to  States  in  accordance  with  the  formula 
specified  below.  In  additim,  $15.5 
million  in  set-aside  funds  are  aUocated 
in  accordance  with  the  fcnmula 
specified  below.  A  State's  allowable 
allocation  is  calculated  as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose;  divided  by — 

2.  The  total  number  of  refugees, 
Cuban/Haitian  entrants,  Amerasians 
from  Vietnam,  and  Kurdish  asylees  who 
arrived  in  the  United  States  not  more 


than  3  years  prior  to  the  beginning  of 
the  fiscal  year  for  which  the  funds  are 
appropriated,  as  shown  by  the  ORR 
Refogee  Data  System.  The  resulting  per 
capita  amount  is  multiplied  by — 

3.  The  niunber  of  persons  in  item  2, 
above,  in  the  State  as  of  October  1, 1998, 
adjusted  for  estimated  secondary 
mioation. 

'Ine  calculation  above  yields  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  account. 

IV.  Basis  of  Piqndation  Estimates 

The  population  estimates  for  the 
allocation  of  funds  in  FY  1999  are  based 
on  data  on  refugee  arrivals  from  the 
ORR  Refugee  Data  System,  adjusted  as 
of  October  1 ,  1998,  for  estimated 
secondary  migration.  The  data  base 
includes  refugees  of  all  nationalities, 
Amerasians  from  Vietnam,  Cuban  and 
Haitian  entrants,  and  Kurdish  asylees. 

For  fiscal  year  1999,  ORR's  formula 
allocations  for  the  States  for  social 
services  are  based  on  the  numbers  of 
refugees,  Ammasians,  Kurdish  asylees, 
and  entrants  who  arrived  during  the 
preceding  three  fijK:al  yeara:  1996, 1997, 
and  1998,  based  on  arrival  data  by  State. 
Thwefore,  estimates  have  been 
developed  of  the  numbors  of  refugees 
and  entrants  with  arrival  or  resetdement 
dates  betwem  October  1, 1995,  and 
September  30, 1998,  who  me  thought  to 
be  living  in  each  State  as  of  October  1, 
.1998. 

The  estimates  of  secondary  migratioii 
were  based  on  data  submitted  by  all 
participating  States  on  Form  CX{R-11  on 
secondary  migrants  who  have  resided  in 
the  U.S.  for  36  months  or  less,  as  of 
September  30, 1998.  The  total  migration 
reported  by  eadi  State  was  summed, 
yielding  in-  and  out-migration  figures 
and  a  net  migration  figure  for  each  State. 
The  net  migration  figure  was  applied  to 
the  State's  total  arrival  figure,  resulting 
in  a  revised  population  estimate. 

Estimates  were  developed  separately 
for  refugees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refugee/oitrant  population  for  each 
State.  Eligible  Amerasians  and  Kurdish 
asylees  are  included  in  die  refugee 
figures. 

With  regard  to  Havana  parolees,  in  the 
absence  of  reliable  data  on  the  State-by- 
State  resettlement  of  this  population,  we 
are  crediting  each  State  that  received 
entrant  arrivals  during  the  3-year  period 
from  FY  1996  through  FY  1998  with  a 
prmated  share  of  the  13,442  parolees 
reported  by  the  Immigration  and 
Naturalization  Service  (INS)  to  have 
come  to  the  U.S.  directly  from  Havana 
in  FY  1998.  In  addition,  we  have 
credited  each  State  with  the  same  share 
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ol  =T  1996  and  FY  1997  Havana 
p^tjlees  that  they  were  credited  with  in 
th(<  final  FY  1997  and  FY  1998  social 
seivice  notices.  The  allocations  in  this 
no  ice  reflect  these  additional  parolee 
ibers. 

table  1,  below,  shows  the  estimated 
3-Wear  populations,  as  of  October  1 , 
l(i98,  of  refugees  (col.  1),  entrants  (col. 
2],  Havana  parolees  (col.  3);  total 


refugee/entrant  population,  (col.  4);  the 
formula  amounts  which  the  population 
estimates  yield  (col.  5);  the  allocation 
amoimts  after  allowing  for  the  minimum 
amounts  (col.  6);  the  set-aside  amount 
(col.  7);  and  the  total  final  allocation 
(col.  8). 

V.  Allocation  Amounts 

Funding  subsequent  to  the 
publication  of  this  notice  will  be 


contingent  upon  the  submittal  and 
approval  of  a  State  annual  services  plan 
that  is  developed  on  the  basis  of  a  local 
consultative  process,  as  required  by  45 
CFR  400.11(b)(2)  in  the  ORR 
regulations.  The  following  amounts  are 
for  allocation  for  refugee  social  services 
in  FY  1999: 


\B\JE  1.— Estimated  3-Year  Refugee/Entrant  Populations  of  States  Participating  in  the  Refugee  Program 
AND  Final  Social  Service  Formula  Amount  and  Allocation  for  FY  1999. 


stale 


Ratugses' 


Entrants 

(2) 


Havana  parol- 
ees' 

(3) 


Total  popu- 
lation 
(4) 


Proposed  for- 
mula amount 
(5) 


Proposed  allo- 
cation 
(6) 


Sat-astde 


Final  allocation 


Aliibama 

Alikas 

Ariona 

Arc^nsas 

Ciilkomta 

CcilOfado  

Onnecficut 

D^l^ware 

Diki  of  Columbia 

F#la 

G4<^rgia 

Hi^M  

llliii 

Inf^na 

la 


uckys 


M4^yland 

Mftsachusetts  .. 

Mifchigan  

Mjhr>esota  

Mi^isslppi 

Mi^uri 

M^tana 

N^tfraska  

N^^jada*  

N^Y  Hampshire 

N0«  Jersey 

NQvir  Mexico  

Na*  York  

North  Carolina ... 

North  Dakota 

Otif 
Otiahorna 


nsylvania  .. 

Rt^Ode  Island  .. 

I  Carolina 

Dakota* 


Scuthi 


Scuihl 


484 

0 

6,105 

141 

34.833 

3,284 

2,362 

58 

1.496 

12,594 

8,307 

120 

1,622 

11.262 

1,451 

5,288 

1,025 

3,375 

1,296 

607 

3,000 

6,727 

7,078 

8,245 

71 

6.514 

126 

2,064 

1,233 

1,095 

3,371 

346 

29,693 

-3,639 

1,304 

4,134 

471 

4.616 

6,893 

331 

226 

750 

3.636 

11,165 

3,163 

885 

4.484 

16,391 

8 

1,606 

0 


55 

0 

387 

9 

342 

2 

150 

2 

4 

8,201 

98 

1 

0 

231 

5 

2 

9 

802 

79 

0 

46 

85 

347 

7 

10 

8 

0 

36 

609 

0 

365 

467 

756 

29 

0 

44 

7 

344 

245 

5 

6 

0 

171 

778 

1 

0 

114 

45 

6 

9 

0 


75 

0 

421 

9 

575 

6 

201 

3 

9 

21,455 

155 

0 

0 

304 

7 

3 

11 

638 

141 

0 

95 

105 

340 

15 

19 

13 

0 

36 

640 

0 

654 

565 

876 

32 

2 

44 

10 

388 

261 

5 

7 

0 

179 

837 

0 

0 

163 

49 

0 

11 

0 


614 

0 

6,913 

,159 

35,750 

3.292 

2,713 

63 

1,511 

42.250 

8,560 

121 
1,622 
11,797 
1,463 
5,293 
1,045 
4,815 
1,516 

607 
3,141 
6,917 
7.765 
8,267 

100 
6.535 

126 
2,136 
2,482 
1,095 
4.390 
1,378 
31,325 
3,700 
1,306 
4,222 

488 
5,348 
7,399 

341 

239 

750 

3,986 

12,780 

3,164 

885 

4,761 

16.485 

B 

1.626 

0 


$198,965 


$198,965 


$34,829 


$233,794 


2,240,139 

51.5?4 

11,584,691 

1,066,764 

879,140 

20.415 

489,635 

13,690,998 

2,773,845 

39,210 

525,605 

3.822,786 

474,081 

1,715,182 

338.629 

1 ,560,288 

491,256 

196,697 

1,017.833 

2,241,435 

2,516,227 

2,678,899 

32,405 

2,117,649 

40,830 

692,165' 

804,285 

354,832  i 

1,422,568 

446,537 

10.150,782 

1,198,975 

423.206 

1,368,128 

158,135 

1,733,005 

2,397,626 

110,500 

77.447 

243,035 

1,291,653 

4.141,325 

1,025.286 

286,782 

1,542,789 

5,341,920 

2,592 

526,901 


228,977 


14,913 


29,359 


2,240.139 

as,.??i 

11,584,691 
1,066,764 

879,140 
75,000 

489,635 

13,690,998 

2,773,845 

75,000 

525,605 
3.822,786 

474,081 
1.715,182 

338,629 
1,560,288 

491,256 

196,697 
1.017.833 
2,241,435 
2,516.227 
2,678,899 
75,000 
2,117,649 
75,000 

692.165 

804.285 

354,832 
1,422,568 

446,537 

10,150,782 

1,198,975 

423,206 
1,368,128 

158,135 
1,733,005 
2,397,626 

110,500 

100,000 

243,035 
1.291,653 
4,141.325 
1,025.286 

286,782 

1 342,789 

5,341,920 

75.000 

526.901 


273,249  88,545.602  88,841,500  15,500,000  104,341,500 


392,139 

g.oi9 

2,027,912 

186,738 

153.894 

3,574 

85,711 

2,396.624 

485,564 

6,864 

92,008 
669,183 

82.988 
300,244 

59.277 
273,130 

85,996 

34.432 
178,173 
392.366 
440,468 
468.944 
5.672 
370,697 
7.147 
121.164 
140.791 

62,114 
249,022 

78,167 

1,776.905 

209,882 

74,083 
239,492 

27,682 
303,364 
419,707 

19,343 

13,557 

42,544 
226,105 
724,943 
179.477 

50,201 

270,067 

935,109 

454 

92.235 


2,632,278 

94,340 

13.612.603 

1,253.502 

1,033,034 

78,574 

575,346 

16,087,622 

3,259,409 

81,864 

617,613 
4,491,969 

557.069 
2.015.426 

397.906 
1,833,418 

577,251 

231.129 
1.196.006 
2.633.801 
2.956.695 
3,147.843 
80.672 
2.488.346 
82.147 

813,329 

945.076 

416.946 
1.671.590 

524.704 

11.927.687 

1.408,857 

497.289 
1,607,620 

185,817 
2.036,369 
2.817.333 

129.843 

113.557 

285.579 
1,517,758 
4.866.268 
1.204.763 

336,963 

1,812,856 

6,277,029 

75,454 

619,136 


'Includes:  refugees,  Kurdish  asylees,  and  Amerasian  Immigrants  from  Vietnam  adjusted  for  secondary  migration. 

aPor  FY  1998,  Florida's  Havana  Parolees  (10,183)  were  l>ased  on  actual  data,  while  HP's  in  other  States  (3.258)  were  prorated  according  to  Itieir  proportions  o(  tt>e  three-year  (FY  1996- 
1999)  entrant  population  For  FY  1997.  Florida's  HP's  (3.957)  were  t>ased  on  actual  data,  while  HP's  in  other  States  (2.035)  were  prorated  according  to  their  proportions  of  ttie  three-year 
pcpilation.  For  FY  1996.  Florida's  HP's  (7.315)  were  based  on  actual  data,  wtiile  HP's  in  other  States  (2,611)  were  prorated  according  to  tt)eir  proportions  of  ttie  three-year  entrant  popu- 
latMi. 

^  >  laska  and  Wyoming  no  longer  participate  in  ttie  Refugee  Program 

'  1  he  allocations  for  Idaho  and  South  Dakota  are  expected  to  tie  awarded  to  ttie  State  designee.  . 

'  1he  allocations  for  Kentudcy  and  Nevada  are  expected  to  be  awarded  to  Wilson/Fish  pro)«:ts. 
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VI.  Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
93.566  Refugee  Assistance — State 
Administered  Programs) 
Dated:  August  2. 1999. 
Lavinia  Liraon, 

Director,  Office  of  Refugee  Resettlement. 
(FR  Doc.  99-20246  Filed  8-9-99;  8:45  am) 
■UJNQ  COOE  41M-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Offlea  of  the  Sacratary 
[FA-10e-2810-00-24-1  E] 

Raopanhig  of  the  CaH  for  Noiv-Fadaral 
NomlnaHona  to  Ilia  Joint  Fha  Science 
Program  Stakeholder  Adviaory  Group 

AGENCY:  OfBce  of  the  Secretary,  Interior. 
ACTION:  Reopening  of  the  public  call  for 
nominations  to  the  Joint  Fire  Science 
Program  Stakeholder  Advisory  Group. 

summary:  The  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture  are 
reopening  the  call  for  public 
nominations  to  the  Joint  Fire  Science 
Program  Stakeholder  Advisory  Group  to 
allow  more  time  for  the  public  to 
assemble  and  submit  nomination 
materials.  The  initial  notice  was 
published  in  the  Federal  Register  on 
Monday,  June  21, 1999  (64  FR  33112). 

The  purpose  of  this  Stakeholder 
Advisory  Group  is  to  provide  advice 
concerning  priorities  and  approaches  for 
research  and  implementation  of 
research  findings  for  the  management  of 
wildland  fuels  on  lands  administered  by 
the  Department  of  the  Interior,  through 
the  Bureau  of  Indian  Affairs,  Biu'eau  of 
Land  Management,  National  Park 
Service,  and  U.S.  Fish  and  Wildlife 
Service,  and  the  Department  of 
Agriculture,  through  the  Forest  Service. 
DATES:  Nominations  should  be 
submitted  to  the  address  listed  below  no 
later  than  September  9, 1999. 
FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
Bob  Clark,  Joint  Fire  Science  Program 
Manager,  National  Interagency  Fire 
Center,  3833  S.  Development  Ave., 
Boise,  Idaho  83705.  (208)  387-5349. 
Internet:  bob— clark@blm.gov. 

StJPPLEMENTARY  INFORMATION:  The 
Stakeholder  Advisory  Group  will 
consist  of  30  members,  15  Federal  and 
15  nonfederal.  This  call  for  nominations 
will  establish  the  nonfederal 
membership  on  the  Group.  Group 
membership  will  be  balanced  in  terms 
of  categories  of  interest  represented. 


Any  individual  or  organisuttion  may 
nominate  one  or  more  persons  to  serve 
on  the  Joint  Fire  Science  Program 
Stakeholder  Advisory  Group. 
Individuals  may  also  nominate 
themselves  for  Group  membership.  All 
nomination  letters  should  include  the 
name,  address,  profession,  relevant 
biographic  data,  and  reference  soiuces 
for  each  nominee,  and  should  be  sent  to 
the  above  address.  Letters  of  support 
shoiild  be  from  interests  or  groups  that 
nominees  claim  to  represent.  This 
material  will  be  used  to  evaluate 
nominees  in  terms  of  their  expertise  and 
qualifications  for  advising  the 
Secretaries  on  matters  pertaining  to 
research  into  wildland  fuels  problems 
and  implementation  of  strategies  and 
solutions  for  managing  the  increasing 
fuel  loadings  on  federally  administered 
wildlands. 

Nominations  may  be  made  for  the 
following  categories  of  interest: 
Wildland  fire  management 
Wildland  fuels  management 
Air  (quality  management 
Public  lands  management 
Forest  ecology 
Rangeland  ecology 
Hyarology 
Conservation 
Social  science 

Computer  science  and  modeling 
Tribal  govenmient 
Public-at-large 

The  specific  category  that  the 
nominee  will  represent  should  be 
identified  in  the  letter  of  nomination. 

Agency  administrators  will  nominate 
Federal  representatives,  including:  four 
(4)  members  from  the  U.S.  Forest 
Service,  and  one  member  each  bom  the 
Bureau  of  Land  Management,  the 
Bureau  of  Indian  A^irs,  the  U.S.  Fish 
and  Wildlife  Service,  the  National  Park 
Service,  the  U.S.  Geological  Survey,  the 
Department  of  Energy,  the  Department 
of  Defense,  the  Environmental 
Protection  Agency,  the  National 
Aeronautics  and  Space  Administration, 
the  National  Oceanic  and  Atmospheric 
Administration,  and  the  Natural 
Resoiuces  Conservation  Service. 

Each  Stakeholder  Advisory  Group 
Member  will  be  appointed  to  serve  a  2- 
year  term.  Members  will  serve  without 
salary,  but  non-federal  members  will  be 
reimbursed  for  travel  and  per  diem 
expenses  at  ciirrent  rates  for 
Government  employees. 

The  Group  will  meet  at  least  once 
annually.  Additional  meetings  may  be 
called  in  connection  with  special  needs 
for  advice.  The  Department's  Senior 
Policy  Advisor,  Office  of  Managing  Risk 
and  Public  Safety,  will  be  the 
Designated  Federal  Officer  who  will  call 
meetings  of  the  Group. 


Dated:  August  2, 1999. 
John  Berry, 

Assistant  Secretary  for  Policy,  Management 

and  Budget. 

[FR  Doc.  99-20507  Filed  8-9-99;  8:45  am) 

BNJJNG  COOE  4310-«4-^ 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

[CO-110-1060-04] 

Public  Hearing;  Halicoptara  aiKl 
Motorlzad  Vahtela  Uaa  During  tha 
Gather  of  WIW  Horaaa  and  Culture  of 
WIM  Horaaa  From  tha  North  Picaanca 
Herd  Area  and  tha  Picaanca/Eaat 
Douglaa  Hard  Management  Area; 
Colorado 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Notice  of  public  hearing; 
Captiue  of  wild  horses. 

SUMMARY:  A  public  hearing  regarding 
the  use  of  helicopters  and  motorized 
vehicles  has  been  scheduled  in  one 
location  in  Colorado  in  1999.  Included 
is  the  time  and  date  of  this  hearing. 

SUMMARY:  The  captitfe  of  wild  horses 
from  two  locations  in  Colorado  in  1999 
has  been  scheduled.  Included  are  dates 
and  locations  of  the  wild  horse  gather. 

DATES  AND  ADDRESSES:  A  hearing  to 
discuss  helicopter  use  in  the  North 
Piceance  Herd  Area  and  the  Piceance/ 
East  Douglas  Herd  Management  Area, 
White  River  Field  Office,  will  be  held  in 
Meeker,  Colorado  at  the  White  River 
Field  Office  on  September  21, 1999  at  7 
P.M. 

A  wild  horse  helicopter  gather  is 
scheduled  to  take  place  in  the  North 
Piceance  Herd  Area  and  the  Piceance/ 
East  Douglas  Herd  Management  Area 
between  September  28,  1999  and 
October  31, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  Dobrich;  White  River  Field 

Office;  73544  Highway  64;  Meeker, 

Colorado;  81641;  Telephone  {970J  878- 

3601  extension  5539. 

John  M.  Mehlhoff, 

White  River  Field  Office  Manager. 

(FR  Doc.  99-20567  Filed  8-9-99;  8:45  am] 

BMJJNQ  COOe  4310-JB-P 
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D^ARTMErfT  OF  THE  INTERIOR 
Bii(«au  of  Land  Management 

[U I -020-09-1220-00] 

Notice  of  Intent,  Amendment  to  the 
Potiy  Express  Resource  Management 

T 

agency:  Bureau  of  Land  Management, 
prior. 

i:  Notice  of  intent;  amendment. 

Si)4iMARY:  The  Bureau  of  Land 
K^agement  (BLM),  Salt  Lake  Field 
Office  published  in  the  February  3, 1997 
issue  of  the  Federal  Register  a  notice  of 
intent  to  prepare  a  plan  amendment  to 
thb  Pony  Express  Resource  Management 
Pl^i  to  consider  a  special  recreation 
mwagement  area  (SRMA)  at  Fivemile 
Pads.  This  amendment  would  modify 
tha  area  boimdary  and  involve  an 
expansion  from  approximately  31,360 
actbs  to  36,629  approximate  acres. 

oiyES:  The  comment  period  for  the 
pinposed  modification  will  commence 
wil|h  the  date  of  publication  of  this 
notice.  Comments  must  be  submitted  on 
on  before  September  9, 1999. 

siVplementary  information:  The 
Fijvjemile  Pass  SRMA  was  defined  as 
containing  at  total  of  31,360  acres  which 
in|:|uded  19,020  acres  of  public  lands, 
aribroximately  10,740  acres  of  private 
land,  and  1,600  acres  of  State  lands.  The 
piqposed  modification  would  contain  a 
totil  of  36,629  acres  of  which  would 
certain  29,611  acres  of  public  lands, 
amroximately  6,171  of  private  land, 
aqd  847  of  State  Land. 

[he  new  boundary  will  affect  all 
)ral  lands  in: 

R3W,  Sections  33  and  34; 
R3W.  Sections  3.  4,  7-11, 13-24.  26-30, 
33-35; 
T7(^  R3W,  Sections  1,  3-15, 17, 18,  22-27, 
34.35; 

R3W,  Section  3; 

R4W,  Sections  11-15,  22-26,  35; 
R4W,  Sections  1, 10-15. 

The  modification  is  an  effort  to 
in  Corporate  consolidated  public  lands 
in  :p  an  enforceable  boundary. 


Fojff  I 


I  FURTHER  INFORMATION  CONTACT: 
Cb^mie  Stump,  Outdoor  Recreation 
Plitmer,  Salt  Lake  Field  Office,  2370 
Sc  1  ith  2300  West,  Salt  Lake  City,  Utah, 
84|il9  telephone  801-977-4363,  fax 
801-977-4397.  Existing  planning 
dc<timients  and  information  are 
av  liable  at  the  above  address. 
C(  ^unents  on  the  proposed  plan 


amendment  should  be  sent  to  the  above 

address. 

Linda  S.  Colville, 

Acting  State  Director. 

[FR  Doc.  99-20564  Filed  i9-9-99;  8:45  am) 

BILLING  CODE  4310-00-^ 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
31, 1999.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  SL  NW.  NC400, 
Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
August  25,  1999. 
Patrick  Andrus, 
Acting  Keeper  of  the  National  Register. 

Alaska 

Anchorage  Borough-Census  Area 

Anchorage  Depot,  411  W.  First  Ave., 
Anchorage,  99001027 

Florida 

Charlotte  County 

El  Jobean  Post  Office  and  General  Store,  4370 
Garden  Rd.,  El  Jobean.  99001028 

Georgia 

Clarke  County 

Buena  Vista  Heights  Historic  District, 
Roughly  bounded  by  Park  Ave.,  Prince 
Ave.,  Found  St.,  and  Nantahala  Extension, 
Athens,  99001029 

nUnois 

CaireU  Cooaty 

Savanna — Sabula  Bridge,  lA  64,  US  52  over 
Mississippi  R.,  (Highvtray  Bridges  of  Iowa 
MPS),  Sabula  vicinity,  99001033 

Hancoock  County 

Fort  Madison  Bridge,  lA  9  over  Mississippi 
R,  (Highway  Bridges  of  Iowa  MPS),  Fort 
Madison.  99001035 

lo  Davies  County 

Julien  Dubuque  Bridge,  US  20  over 
Mississippi  R.,  (Highway  Bridges  of  Iowa 
MPS),  Dubuque  vicinity,  99001034 

Iowa 

Buchanan  County 

Plane,  Robert  R.,  and  )ulia  L.,  House.  301  3rd 
Ave.  SE,  Independence.  99001030 

State  Savings  Bank,  103  N.  Water  St.. 
Quasqueton.  99001031 


Dubuque  County 

Julien  Dubuque  Bridge.  (Highway  Bridges  of 
Iowa  MPS).  US  20  over  Mississippi  R., 
Dubuque. 99001034 

Jackson  County 

Savanna — Sabula  Bridge,  (Highway  Bridges 
of  Iowa  MPS),  lA  64,  US  52  over 
Mississippi  R.,  Sabula,  99001033 

Lee  County 

Fort  Madison  Bridge,  (Highway  Bridges  of 
Iowa  MPS).  lA  9  over  Mississippi  R.,  Fort 
Madison,  99001035 

Woodbury  County 

Knott,  Dr.  Van  Buren,  House,  2323  Nebraska 
St..  Sioux  City.  99001032 

Louisiana 

East  Baton  Rouge  Parish 

Winans.  Fonville,  Studio.  409  N.  SeveulL  St., 
Baton  Rouge.  99001052 

Orleans  Parish 

Magnolia  Street  Housing  Project.  Roughly 
bounded  by  Washington  Ave..  La  Salle  St., 
Louisiana  Ave.,  and  Magnolia  St.,  New 
Orleans,  99001038 

St.  Landry  Parish 

Robin  House  and  Bam,  (Louisiana's  French 
Creole  Architecture  MPS),  1616  LA  31, 
Amaudville  vicinity,  99001036 

Webster  Parish 

Bryan  House,  2086  Harold  Montgomery  Rd., 
Doyline  vicinity,  99001037 

West  Baton  Rouge  Parish 

Sandbar  Plantation  House,  4234  S.  River  Rd., 
Port  Allen  vicinity,  99001039 

Maryland 

Wicomico  County 

Asburv  Methodist  Episcopal  Church,  26679 
Collins  Wharf  Rd.,  Allen,  99001041 

Massachusetts 

Berkshire  County 

Richmond  Furnace  Historical  and 
Archaeological  District,  State,  Cone  Hill, 
and  Furnace  Rds.,  Richmond.  99001044 

Franklin  County 

Conway  Center  Historic  District,  5-38 
Academy  Hill  Rd.,  1-59  Ehn  St.,  and  8-98 
Main  St..  Conway,  99001043 

Missouri 

Greene  County 

Springfield  National  Cemetery,  (Civil  War 
Era  National  Cemeteries  MPS),  1702  E. 
Seminole  St..  Springfield.  99001045   - 

North  Carolina 

Pender  County 

Burgaw  Historic  District,  Roughly  bounded 
by  Cowan  St.,  Fremont  St.,  Dudley  St.,  and 
Ashe  St.,  Burgaw,  99001047 

Wake  County 

Glen  Royall  Mill  Village  Historic  District. 
(Wake  County  MPS),  Roughly  bounded  by 
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N.  Main  St.,  E.  Cedar  Ave.,  CSX  RR,  and 
Royall  Cotton  Mill,  Wake  Forest,  99001046 

North  Dakota 

Grand^orks  County 

Metropolitan  Opera  House,  116  S.  Third  St., 
Grand  Forks,  99001048 

Vermont 

Chittenden  County 

Proctor  Maple  Research  Farm,  UVM  Rd., 
Underhill,  99001050 

WindMir  County 

Dewey  House,  173  Dewey s  Mills  Rd., 
Hartford,  99001051 

A  request  for  REMOVAL  has  been 
made  for  the  following  resource: 

Arkansas 

Sharp  County 

Maxville  School  Building,  US  167  N  of  Cave 
City.  (Public  Schools  in  the  Ozarks  MPS), 
Cave  City  vicinity,  92001199 

[FR  Doc.  9»-2048»Filed  8-9-99;  8:45  am] 

aUJNG  COOE  431»-70-l> 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOUMNG  THE  MEETING:  United 

States  International  Trade  Commission. 

THE  ANDiMTE:  August  13, 1999  at  10:00 

a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 

Washington.  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  futiue  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-846-850 
(Preliminary KCertain  Seamless  Carbon 
and  Alloy  Steel  Standard,  Line,  and 
Pressure  Pipe  and  Tube  from  the  Czech 
Republic,  Japan,  Mexico,  Romania,  and 
South  Africa) — briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  August  16, 1999.) 

5.  hiv.  No.  731-TA-851 
(Prelinunary)(Synthetic  Indigo  from 
China) — briefing  and  vote.  Cfiie 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  Augtist  16, 1999.) 

6.  hiv.  Nos.  701-TA-384  and  731-TA- 
806  and  808  (Final)(Certain  Hot-Rolled 
Steel  Products  from  Brazil  and  Russia) — 
briefing  and  vote.  (The  Commission  will 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  August  23, 
1999.) 

7.  Outstanding  action  jackets: 
(1)  Document  No.  EC-99-012: 

Approval  of  final  report  in  Inv.  No.  332- 


403  (Assessment  of  the  Economic 
Effects  on  the  United  States  of  China's 
Accession  to  the  WTO). 

(2)  Dociunent  No.  GC-99-071: 
Regarding  Inv.  No.  337-TA-383  (Certain 
Hardware  Logic  Emulation  Systems  and 
Components  Thereof). 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  August  5, 1999. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-20721  Filed  8-6-99;  1:30  pm] 
BKIMGCOOE  TOO-Oa-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No.  50-261] 

Carolina  Powar  A  Light  Company; 
NoUca  of  Conaidaration  of  laauanca  of 
Amandmant  to  Facility  Oparating 
Ucanaa,  Propoaad  No  Significant 
Hazarda  Conaidaration  Dalarmination, 
and  Opportunity  fOr  a  Haaring 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
23,  issued  to  Carolina  Power  &  Light 
Company  (CP&L,  the  licensee),  for 
operation  of  the  H.  B.  Robinson  Steam 
Electric  Plant,  Unit  2  (HBR)  located  in 
Darlington  Coimty,  South  Carolina. 

The  proposed  amendment  would 
revise  Required  Action  A.l  of  Technical 
Specification  Limiting  Condition  for 
Operation  3.7.8  to  allow  a  Completion 
Time  of  72  hours  to  restore  service 
water  (SW)  temperature  to  less  than  or 
equal  to  95oF  prior  to  entering  the 
required  actions  for  plant  shutdown. 
The  amendment  request  was  proposed 
as  a  temporary  change  to  be  in  effect 
until  September  30, 1999. 

The  licensee  requested  that  this 
proposed  amendment  be  processed  as 
an  exigent  request,  pursuant  to  10  CFR 
50.91(a)(6),  to  permit  implementation 
diuing  this  summer.  The  severe  and 
sustained  period  of  hot  weather  in  the 
area  of  HBR,  combined  with  the  thermal 
and  hydrological  characteristics  of  the 
ultimate  heat  sink  (UHS),  have  resulted 
in  a  situation  where,  on  occasion,  the 
existing  8-hour  Completion  Time  is  not 
of  sufficient  diuation  to  allow  UHS 
temperature  to  return  below  95°F. 
Additionally,  an  extended  period  of  this 
severely  hot  weather  may  resiUt  in 
several  long  temperature  exclusions 
above  95°F  and  could  result  in 


unwarranted  plant  power  reductions 
and  shutdowns  during  a  time  of  record 
energy  demand. 

Based  on  the  circumstances  described 
above,  the  NRC  verbally  issued  a  Notice 
of  Enforcement  Discretion  (NOED)  on 
July  31,  1999.  The  NOED  was 
documented  by  letter  dated  August  3, 
1999.  The  NOED  expressed  the  NRC's 
intention  to  exercise  discretion  not  to 
enforce  compliance  with  the  8-hoiu' 
Completion  Time  of  TS  3.7.8  until  the 
exigent  TS  amendment  request  to  revise 
TS  3.7.8,  which  the  Ucensee  submitted 
on  July  30, 1999,  is  processed. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  does  not  involve  any 
physical  alteration  of  plant  systems, 
structures  or  components.  The  proposed 
change  provides  a  revised  allowed  time  for 
the  plant  condition  where  UHS  temperature 
exceeds  the  design  limit  of  95°F.  SW  system 
temperature  is  not  assumed  to  be  an 
initiating  condition  of  any  accident  analysis 
evaluated  in  the  safety  analysis  report  (SAR). 
Therefore,  the  revised  limitation  for  SW 
temperature  to  be  in  excess  of  the  design 
limit  does  not  involve  an  increase  in  the 
probability  of  an  accident  previously 
evaluated  in  the  safety  analysis  report.  The 
SW  system  supports  operability  of  safety- 
related  systems  used  to  mitigate  the 
consequences  of  an  accident.  Plant 
equipment  has  been  analyzed  and 
determined  able  to  perform  its  safety-related 
function  through  the  allowed  maximum  SW 
temperature  of  99*'F.  Performance  of  the 
containment  has  not  been  the  subject  of  a 
specific  re-analysis  at  the  proposed 
temperatures  with  current  licensing  basis 
methodologies.  However,  based  on 
engineering  judgement,  the  [effect]  on 
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cortainment  performance  from  the  elevated 
S\^  temperature  for  the  proposed  period  of 
tine  would  not  be  significant.  The  magnitude 
of  i  ny  increase  in  SW  temperature  in  excess 
of  t  tie  design  limit  is  expected  to  be  small 
bassd  on  historical  data  and  experience  for 
ih  3  UHS.  Therefore,  the  profKtsed  change 
dc<  s  not  involve  a  significant  increase  in  the 
pr  a  bability  or  consequences  of  an  accident 
pradously  evaluated  in  the  SAR. 

I .  Does  the  change  create  the  possibility  of 
a  u  jw  or  different  kind  of  accident  from  any 
ac  M  ident  previously  evaluated? 

The  proposed  change  does  not  involve  any 
pi ;  'sical  alteration  of  plant  systems, 
st  \  ictures  or  components.  The  temperature  of 
th  i  SW  when  near  or  slightly  above  the 
dd^gn  temperature  does  not  introduce  new 
faillure  mechanisms  for  systems,  structures  or 
colitiponents  not  already  considered  in  the 
S\^.  Therefore,  the  possibility  of  a  new  or 
erent  kind  of  accident  from  any  accident 
I'iously  evaluated  is  not  created. 
Does  this  change  involve  a  significant 
action  in  a  margin  of  safety? 

Ithe  proposed  change  will  allow  a  small 
in  :l'ease  in  SW  temperature  above  the  design 
basts  limit  for  a  limited  period  of  time.  This 
wi  it  delay  the  requirement  to  shutdown  the 
pi  uit  for  an  additional  64  hours  beyond  the 
cu  irently  8  hours  Completion  Time.  Design 
mi  irgins  are  affected  which  are  associated 
wi  th  systems,  structures  and  components 
wlilch  are  cooled  by  the  SW  system,  and 
system  temperature  is  an  input  assumption 
for  mitigating  the  effects  of  a  DBA  [design- 
bajsts  accident].  However,  allowing  this 
acjditional  time  for  SW  temperature  to  exceed 

I  design  limit  is  expected  to  have  a 

{ligible  (effect]  on  containment 

formance,  and  no  adverse  impact  on  other 

Qyzed  plant  equipment.  Therefore,  there  is 

I  significant  reduction  in  margin  of  safety 
dieted  with  this  proposed  change, 

e  NRC  staff  has  reviewed  the 
lii^^nsee's  analysis  and,  based  on  this 
ew,  it  appears  that  the  three 
dards  of  10  CFR  50.92(c)  are 
sfied.  Therefore,  the  NRC  staff 
poses  to  determine  that  the 
ndment  request  involves  no 
siiuiificant  hazards  consideration, 
he  Ck)inniission  is  seeking  public 
ents  on  this  proposed 
l|ennination.  Any  conunents  received 
n  14  days  after  the  date  of 
lication  of  this  notice  will  be 
sidered  in  making  any  final 
d^^rmlnation. 

Normally,  the  Commission  will  not 
is^^e  the  amendment  until  the 
ex[>iration  of  the  14-day  notice  period. 
Hi  >ivever,  should  circumstances  change 
di  ^ng  the  notice  period,  such  that 
fa:  ^ure  to  act  in  a  timely  way  would 
re^iilt,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Cdinmission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-jday  notice  period,  provided  that  its 
fii  lAl  determination  is  that  the 
anifendment  involves  no  significant 
hazards  consideration.  The  final 


determination  will  consider  all  public 
and^State  comments  received.  Should 
the  Conunission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occiu  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  8, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Hartsville 
Memorial  Library,  147  West  College 
Avenue,  Hartsville,  South  Carolina 
29550.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Conunission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 


why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportiuiity  to 
present  evidence  and  cross-examine 
witnesses. 

ff  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
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determination  oil  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efiiective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
William  D.  Johnson,  Vise  President  and 
Corporate  Secretary,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  30, 1999,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
public  document  room,  located  at  the 
Hartsville  Memorial  Library,  147  West 
College  Avenue,  Hartsville,  South 
Carolina  29550. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  August  1999. 


For  the  Nuclear  Regulatory  Commission. 
Richard  J.  Laufer,  • 

Project  Manager,  Section  2,  Project 
Directorate  II.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-20543  Filed  8-9-99;  8:45  am] 
BILUNQ  CODE  TSaO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Oockat  No.  50-341] 

Detrott  Edison  Company,  FERMI  2; 
Notice  of  Consideration  of  Issuance  of 
AnMndment  to  Facility  Operating 
Ucenae  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43  issued  to  the  Detroit  Edison 
Company  (the  licensee),  for  operation  of 
Fermi  2,  located  in  Monroe  County, 
Michigan. 

The  proposed  amendment  would 
represent  a  full  conversion  from  the 
current  Technical  Specifications  (CTSs) 
to  a  set  of  improved  Technical 
Specifications  (ITSs)  based  on  NUREG- 
1433,  Revision  1,  "Standard  Technical 
Specifications,  General  Electric  Plants 
BWR/4,"  dated  April  1995.  NUREG- 
1433  has  been  developed  through 
working  groups  composed  of  both  NRC 
staff  members  and  industry 
representatives,  and  has  been  endorsed 
by  the  NRC  staff  as  part  of  an  industry- 
wide initiative  to  standardize  and 
improve  CTSs.  As  part  of  this  submittal, 
the  licensee  has  applied  the  criteria 
contained  in  the  Commission's  "Final 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors"  (Final  Policy 
Statement),  published  in  the  Federal 
Register  on  July  22. 1993  (58  FR  39132), 
to  the  Fermi  2  CTSs  and.  using  NUREG- 
1433  as  a  basis,  developed  a  proposed 
set  of  ITSs  for  Fermi  2.  The  criteria  in 
the  Final  Policy  Statement  subsequently 
were  incorporated  in  10  CFR  50.36, 
"Technical  Specifications,"  in  a  rule 
change  that  was  published  in  the 
Federal  Register  on  July  19, 1995  (60  FR 
36953).  The  rule  change  became 
effective  August  18, 1995. 

The  licensee  has  categorized  the 
proposed  changes  to  the  CTSs  into  four 
general  groupings.  These  groupings  are 
characterized  as  administrative  changes, 
technical  changes — relocations, 
technical  changes — more  restrictive,  and 
technical  changes — less  restrictive. 

Administrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation,  and 


rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operational 
requirement.  "The  reformatting, 
renumbering,  and  rewording  processes 
reflect  the  attributes  of  NUREG-1433 
and  do  not  involve  technical  changes  to 
the  CTSs.  The  proposed  changes 
include  (a)  providing  the  appropriate 
numbers,  etc.,  for  NUREG-1433 
bracketed  information  (information  that 
must  be  supplied  on  a  plant-specific 
basis,  and  which  may  change  from  plant 
to  plant),  (b)  identifying  plant-specific 
wording  for  system  names,  etc.,  and  (c) 
changing  NUREG-1433  section  wording 
to  conform  to  existing  licensee 
practices.  Such  changes  are 
administrative  in  nature  and  do  not 
affect  initiators  of  analyzed  events  or 
assumed  mitigdliun  of  accident  or 
transient  events. 

Technical  changes — relocations  are 
those  changes  involving  relocation  of 
requirements  and  surveillances  from  the 
CTSs  to  licensee-controlled  documents, 
for  structures,  systems,  components,  or 
variables  that  do  not  meet  the  criteria 
for  inclusion  in  the  ITSs.  Relocated 
changes  are  those  CTS  requirements  that 
do  not  satisfy  or  fall  within  any  of  the 
four  criteria  specified  in  the 
Commission's  Final  Policy  Statement 
and  10  CFR  50.36,  and  may  be  relocated 
to  appropriate  licensee-controlled 
documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in 
Volume  1  of  its  April  3, 1998, 
application  titled,  "Fermi  2  Improved 
Technical  Specifications  Submittal 
Cover  Letter  and  Split  Report."  The 
affected  structures,  systems, 
components,  or  variables  are  not 
assumed  to  be  initiators  of  events 
analyzed  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  and  are  not 
assumed  to  mitigate  accident  or 
transient  events  analyzed  in  the  UFSAR. 
The  requirements  and  surveillances  for 
these  affected  structures,  systems, 
components,  or  variables  will  be 
relocated  from  the  CTSs  to 
administratively  controlled  documents 
such  as  the  UFSAR,  the  Bases,  or  other 
licensee-controlled  documents.  Changes 
made  to  these  documents  will  be  made 
pursuant  to  10  CFR  50.59  or  other 
appropriate  control  mechanisms.  In 
addition,  the  affected  structures, 
systems,  components,  or  variables  are 
addressed  in  existing  surveillance 
procedures,  which  are  also  subject  to  10 
CFR  50.59. 

Technical  Changes — more  restrictive 
are  those  changes  that  involve  more 
stringent  requirements  for  operation  of 
the  facility  or  eliminate  existing 
flexibility.  These  more  stringent 
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re  (  uirements  do  not  result  in  operation 
tl  i  t  Mdll  alter  assumptions  relative  to 
TD  i  dgation  of  an  accident  or  transient 
e^  'I  int.  For  each  requirement  in  the 
F(  r  rmi  2  CTSs  that  is  more  restrictive 
tl )  in  the  corresponding  requirement  in 
N|lJREG-1433,  which  the  licensee 
pi  "oposes  to  retain  in  the  ITSs,  the 
11  :|9nsee  has  provided  an  explanation  of 
\my  it  has  concluded  that  the  more 
ctive  requirement  is  desirable  to 
safe  (^>eration  of  the  facility, 
'echnical  changes — less  restrictive 
changes  where  cxurent  requirements 
relaxed  or  eliminated,  or  new 
fl^bility  is  provided.  The  more 

ficant  "less  restrictive" 
re  duirements  are  justified  on  a  case-by- 
ci  [^  basis.  When  requirements  have 
b  len  shown  to  provide  little  or  no  safety 
boaefit,  their  removal  (rum  the  ITSs  may 
b<  I  appropriate.  In  most  cases, 
relocations  granted  to  individual  plants 
o|ila  plant-specific  basis  were  the  result 
a)  generic  NRC  acticms,  (b)  new  NRC 
"  positicms  that  have  evolved  from 

ological  advancements  and 
irating  experience,  or  (c)  resolution  of 
Owners  Ooups'  comments  on  the 
is.  Generic  relaxations  contained  in 

IG-1433  were  reviewed  by  the  staff 
found  to  be  acceptable  because  they 
consistent  with  ciurent  licensing 
'^ctices  and  NRC  regidations.  The 
's  design  information  will  be 
iewed  to  determine  if  its  specific 
ign  and  licensing  bases  are 
istent  with  the  technical 
ji^^^catioi^  contained  in  NUREG- 
3.  This  will  determine  if  a 
idation  exists  for  the  ITSs  or  if 
ition  of  the  requirements  in  the 
iSs  is  warranted  by  the  justifications 
ivided  by  the  licensee, 
addition  to  the  changes  solely 
^olving  the  conversion,  changes  are 
posed  to  the  CTSs  or  as  deviations 
the  improved  BWR/4  Technical 
ifications  (NUREG-1433)  as 
ows: 

.  Fermi  2  ITS  3.3.1.1,  Surveillance 
uirement  (SR)  3.3.1.1.6,  modifies 

;G-1433  SR  3.3.1.1.6  by  allowing 
source  range  monitors  to  be  partially 
drawn  from  the  core  while 

ig  overlap  with  the  intermediate 
le  monitors.  This  deviation  from 
lG-1433  was  based  on  the  ciurent 
uiige  of  the  CTS  and  on  the  design  of 
it  a  neutron  monitoring  system. 

i.  Fermi  2  ITS  3.3.6.3  modifies 
N|JREG-1433  limiting  condition  for 
o|>^ration  (LCO)  3.3.6.3,  Condition  B,  to 
pi  1  tvide  requirements  that  are  less 
rejstrictive  than  the  NUREG  based  on  the 
Fermi  2  design  for  the  low-low-set 
aijoiing  logic. 

i.  Femu  2  ITS  3.4.1  LCO  3.4.1  does 
n<>i  include  some  CTS  actions  related  to 


single  recirculation  loop  operation. 
These  actions  were  not  in  the  NUREG- 
1433  LCO.  But  the  staff  reviewed  the 
changes  to  determine  whether  retaining 
the  actions  was  warranted  on  a  plant- 
specific  basis. 

4.  Fermi  2  ITS  3.4.6  modifies 
NUREG-1433  LCO  3.4.6  by  removing 
bracketed  Action  B.2  and  adopting 
bracketed  Actions  C  and  D  to  allow 
certain  reactor  coolant  system  leakage 
detection  instrumentation  to  be  out  of 
service  with  completion  times  beyond 
those  in  the  CTS  based  on  the 
capabilities  of  the  remaining 
instrumentation. 

5.  Fermi  2  ITS  3.4.10  for  reactor 
coolant  system  pressure  and 
temperatiue  limits  modifies  NUREG- 
1433  LCO  3.4.10  by  adding  two  new  SRs 
thai  were  included  in  CTS  3.4.1.1  for 
the  recirculation  loops  because  the  SRs 
relate  more  closely  to  reactor  coolant 
system  temperature  limits  than  to  limits 
for  recirculation  loop  operation. 

6.  Fermi  2  ITS  3.5.1  modifies  the 
NUREG-1433  LCO  3.5.1  by  adding  new 
Conditions  B  and  C  and  revising 
NUREG-1433  Conditions  B  and  D  to 
allow  certain  combinations  of 
emergency  core  cooling  system  (ECCS) 
subsystems  to  be  out  of  service  based,  in 
part,  on  the  CTS  and  the  Fermi  2  loss- 
of-coolant  accident  (LOCA)  analysis. 

7.  The  Fermi  2  ITS  adds  SR  3.5.1.14 
for  response  time  testing  of  the  ECCS 
functions.  The  CTS  and  NUREG-1433 
include  this  SR  in  the  ECCS 
instrumentation  specification  (NUREG- 
1433  LCO  3.3.5.1).  This  relocation  is 
based  on  the  fact  that  the  CTS  state  that 
the  ECCS  actuation  instnunentation 
response  time  need  not  be  measured. 
Therefore,  the  SR  verifies  the  overall 
system  response  time  instead. 

8.  Fermi  ITS  3.6.1.3.  Condition  D.  is 
expanded  to  include  primary 
containment  isolation  valves  with 
leakage  exceeding  the  associated 
limit(s),  providing  appropriate  actions 
and  completion  times.  NUREG-1433 
LCO  3.6.1.3  would  have  handled  the 
same  situation  under  Condition  A,  with 
the  leaking  valve  considered  inoperable. 
But  Condition  D  is  written  specifically 
for  the  case  of  a  leaking  valve.  In 
addition,  a  new  Action  D.2  is  added  that 
requires  the  licensee  to  periodically 
veriiy  the  isolation  of  penetrations  that 
are  isolated  due  to  a  leaking  valve.  This 
action  is  analogous  to  STS  Action  A.2. 

9.  The  Fermi  2  ITSs  relocate  the 
requirements  for  drywell  spray  (which 
is  not  addressed  in  NUREG-1433)  to 
licensee-controlled  documents,  because 
they  do  not  meet  the  10  CFR 
50.36(c)(2)(ii)  screening  criteria. 

10.  Fermi  2  ITSs  3.10.4  and  3.10.5 
modify  NUREG-1433  3.10.4  and  3.10.5 


to  clarify  the  activities  associated  with 
single  control  rod  removal  based  on  the 
actual  steps  required  to  complete  the 
task. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Conunission's 
regulations. 

By  September  8, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interf^  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  p)etition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petiUou  for  leave  to  inlerveue  siiali  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  tOt 
Domestic  Licensing  Proceedings,"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
dociunent  room  located  at  the  Monroe 
Coimty  Library  System,  Ellis  Reference 
and  InJFormation  Center,  3700  South 
Custer  Road,  Monroe,  Michigan  48161. 
U  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safefy  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safefy  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

A.  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petiti^er's  interest.  The  petition  should 
abo  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
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petition  Mrithout  requestiiig  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  schediiled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  mntention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  refarences  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  The 
petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact. 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
under  consideration.  The  contention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportxmity  to 
participate  fully  in  the  conduct  of  tfie 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Stafi,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
John  Flynn,  Esq.,  Detroit  Edison 
Company,  2000  Second  Avenue,  Detroit, 
Michigan  48226.  attorney  for  the 
licensee. 


Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(IHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment,  dated  April  3, 1998,  as 
supplemented  on  September  28, 
October  19,  and  December  10, 1998,  and 
January  8,  January  26,  February  24, 
March  30,  April  8.  April  30,  May  7,  June 
2,  June  24,  June  30,  July  7,  July  13,  and 
July  26, 1999,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
dociunent  room  located  at  the  Monroe 
County  Library  System,  Ellis  Reference 
and  Information  Center,  3700  South 
Custer  Road,  Monroe,  Michigan  48161. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  August,  1999. 

For  the  Nuclear  Regulatocy  Commission. 
Andrew  J.  Kugler, 

Project  Manager,  Section  J,  Project 

Directorate  III,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  99-20544  Filed  8-9-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards 

Sul)committee  Meeting  on  Planning 
and  Procedures;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
August  31, 1999,  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 


rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday,  August  31. 
1999 — 1:00  p.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the  status  of 
appointment  of  a  new  member  to  the 
ACRS.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportimity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person,  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  August  4, 1999. 
Richard  P.  Savio, 

Associate  Director  for  Technical  Support, 

ACRS/ACNW. 

[FR  Doc.  99-20541  Filed  8-9-99;  8:45  am] 

BOJJNG  CODE  7990-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 


Federal  Register / Vol.  64.  No.  153 /Tuesday,  August  10,  1999 /Notices 


43411 


feguards  will  hold  a  meeting  on 
jtember  1-3, 1999.  in  Conference 
jm  T-2B3, 11545  Rockville  Pike, 
ijbckville,  Maryland.  The  date  of  this 

5 feting  was  previously  published  in 
ie  Federal  Register  on  Wednesday, 
j)veniber  18,  1998  (63  FR  64105). 

lesday,  September  1, 1999 

30  A.M.-8:45  A.M.:  Opening 
arks  by  the  ACRS  Chairman 
en) — The  ACRS  Chairman  will  make 
ning  remarks  regarding  the  conduct 
the  meeting. 

i8:45  A.M.-10:45  A.M.:  Safety 
l^aluation  Report  Related  to  the  Oconee 
J\iclear  Power  Plant  License  Renewal 
implication  (Open) — The  Committee 
rjU  hear  presentations  by  and  hold 
iscussions  with  representatives  of  the 
C  staff  and  Duke  Energy  Corporation 
;arding  the  staff's  Safety  Evaluation 
import  associated  with  the  license 
I  lewal  application  for  the  Oconee 
iiclear  Power  Plant  Units  1,2.  and  3. 
d  other  license  renewal  issues. 
1 1 :00  A.M.-12:00  Noon:  Proposed 
It'solution  of  Generic  Safety  Issue-145, 
"  t  \ctions  to  Reduce  Common  Cause 
F  t  ilures"  (Open) — ^The  Committee  will 
haar  presentations  by  and  hold 

cussions  with  representatives  of  the 
C  staff  regarding  proposed  resolution 
Generic  Safety  Issue-145. 
'a  .00  P.M.— 3:00  P.M.:  Proposed  Final 
S  durce  Term  Rule  and  Associated  Draft 
mgulatory  Guide  and  Standard  Review 
Pllpn  Section  (Open) — The  Committee 
wjU  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
l^C  staff  regarding  the  proposed  final 
rtile  on  the  application  of  alternative 
e  term  at  operating  plants  and 
ociated  draft  regulatory  guide  and 

dard  Review  Plan  Section,  and 
lated  matters. 

:15  PM.-4:15  P.M.:  Proposed 
sion  to  Regulatory  Guide  1.78  (DG- 
7).  "Evaluating  the  Habitability  of  a 
clear  Power  Plant  Control  Room 
ring  a  Postulated  Hazardous  . 
emical  Release"  (Open) — ^The 
immittee  will  hear  presentations  by 

hold  discussions  with 
iresentatives  of  the  NRC  staff  ^ 
;arding  the  proposed  revision  to 
itory  Guide  1.78. 
15  P.M.-4:45  P.M.:  ACRS  Plans  for 
ewing  the  RETRAN-3D  Thermal- 
draulic  Transient  Analysis  Code 
en) — The  Committee  members  will 
cuss  the  ACRS  plans  for  reviewing 
Electric  Power  Research  Institute 
-3D  thermal-hydraulic 
lent  analysis  code. 
1:45  PM.-5:45  P.M.:  Break  and 
'paration  of  Draft  ACRS  Reports 
en) — Cognizant  ACRS  members  will 


prepare  draft  reports  for  consideration 
by  die  full  Committee. 

5:45  P.M.-7:15  P.M.:  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed  ACRS 
reports  on  matters  considered  diuing 
this  meeting.  In  addition,  the  Committee 
will  discuss  a  follow-up  letter  to  the 
NRC  Executive  Director  for  Operations' 
(EDO's)  response  to  the  May  19, 1999 
ACRS  letter  on  the  Modifications 
Proposed  by  the  Westinghouse  Owners 
Group  to  the  Core  Damage  Assessment 
Guidelines  and  the  Post  Accident 
Sampling  System  Requirements,  and  a 
Joint  ACRS/ACNW  report  on  the 
Proposed  Framework  for  Risk-Informed 
Regulation  in  the  NRC  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

Thursday,  September  2, 1999 

8:30  A.M.-8:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — ^The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  A.M.-10:00  A.M.:  Application  of 
the  Electric  Power  Research  Institute 
(EPRI)  Risk-Informed  Methods  to 
Inservice  Inspection  of  Piping  (Open)^ 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and 
EPRI  regarding  the  staffs  proposed  final 
Safety  Evaluation  Report  on  the 
application  of  the  EPRI  risk-informed 
methods  to  inservice  inspection  of 
piping  at  nuclear  power  plants. 

1 0:1 5  A.M.-1 1 .45  A.M. :  Proposed 
Guidance  for  Using  Risk  Information  in 
the  Review  of  Licensing  Actions 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  proposed  guidance  for 
using  risk  information  in  the  review  of 
licensing  actions,  and  related  matters. 

12:45  P.M.-2:00  P.M.:  Proposed  Final 
Revision  3  to  Regulatory  Guide  1.105, 
Instrument  Setpoints  for  Safety  Systems 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  proposed  final  revision  3  to 
Regulatory  Guide  1.105. 

2:15  P.M.-3:45  P.M.:  Office  of  Nuclear 
Regulatory  Research  (RES)  Self- 
Assessment  Program  (Open) — ^The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  RES  regarding  the 
status  of  activities  ass(>ciated  with  the 
RES  self-assessment  program,  including 
the  proposed  process  for  prioritizing 
RES  activities. 

4:00  P.M.-5:00  P.M.:  Break  and 
Preparation  of  Draft  ACRS  Reports 
(Open)— Cognizant  ACRS  members  will 


prepare  draft  reports  for  consideration 
by  die  full  Committee. 

5:00  P.M.-7:15  P.M.:  Discussion  of 
Proposed-ACRS  Reports  (Open) — The 
Committee  will  discuss  proposed  ACRS 
reports  on  matters  considered  during 
this  meeting. 

Friday,  September  3, 1999 

8:30  A.M.-8:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  A.M.-9:15  A.M.:  Report  of  the 
Plaiming  and  Procedures  Subcommittee 
(Open)/Closed)— The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 

Note:  A  portion  of  this  session  may  be 
closed  to  discuss  organizational  and 
personnel  matters  that  relatp  solely  to  the 
internal  personnel  rules  and  practices  of  this 
Advisory  Committee,  and  information  the 
release  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

9:15  A.M.-9:30  A.M.:  Future  ACRS 
Activities  (Open)— The  Committee  will 
discuss  the  recommendations  of  the 
Planning  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  the  full  Committee ' 
dtiring  future  meetings. 

9:30  A.M.-9:45  A.M.:  Reconciliation 
of  ACRS  Comments  and 
Recommendations  (Open) — ^The 
Committee  will  discuss  the  responses 
from  the  EDO  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

10:00  A.M.-5:00  P.M.:  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  continue  its  discussion 
of  proposed  ACRS  reports  on  matters 
considered  during  this  meeting. 

5:00  P.M.-5 :30  P.M.:  Miscellaneous 
(Open) — ^The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  29,  1998  (63  FR  51968).  hi 
accordance  with  these  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  pubUc,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
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only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy,  ACRS.  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  necessary  time  diuing  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  Uiis  meeting  may  be  limited  to . 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 

Information  regarding  the  time  to  be 
set  aside  for  this  purpose  may  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy  prior  to  die  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
Mr.  Sam  Duraiswamy  if  such 
rescheduling  wduld  residt  in  major 
inconvenience. 

In  accordance  with  Subsection  10(d) 
P.L.  92-463, 1  have  determined  that  it  is 
necessary  to  close  a  portion  of  this 
meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  intwnal 
personnel  rules  and  practices  of  this 
Advisory  Coounittee  per  5  U.S.C. 
552b(c)(2)  and  to  discuss  information 
the  release  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy  (telephone  301/415-7364), 
between  7:30  a.m.  and  4:15  p.m.  EDT. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  viewing  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician 
(301-415-8066),  between  7:30  a.m.  and 
3:45  p.m.  EDT  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 


Dated:  August  3, 1999. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  99-20542  Filed  8-9-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Investment  Company  Act  Release  No. 
23933:812-11606] 

Amway  Mutual  Fund  Trust  at  al.; 
Notice  of  Application 

August  3, 1999. 

AGENCY:  Seciuities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  G(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
15(a)  of  the  Act  and  rule  18f-2  imder 
the  Act. 

SUMMARY  OF  APPUCATION:  The  requested 
order  would  permit  applicants,  Amway 
Mutual  Fund  Trust  (the  "Trust"), 
Amway  Management  Company 
("Amway"),  and  Activa  Asset 
Management  IXC  ("Activa"  and 
together  with  Amway,  the  "Managers"), 
to  enter  into  and  materially  amend 
subadvisory  agreements  without 
obtaining  shareholder  approval. 
FILING  DATES:  The  application  was  filed 
on  February  24, 1999,  and  was  amended 
on  July  13, 1999.  Applicants  have 
agreed  to  file  an  amendmeut  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  August  30, 1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  writer's  interest,  the  reason 
for  the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington.  DC 
20549-0609;  Applicants,  2905  Lucerne 
SE,  Grand  Rapids.  MI  45546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Senior  Counsel,  at  (202) 
942-0574  or  George  J.  Zomada,  Branch 


Chief,  at  (202)  94i2-0564,  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust,  a  Delaware  business 
trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company  and  operates  as  a  series 
company.  The  only  series  of  the  Trust 
presently  offered  to  the  public  is 
Amway  Mutual  Fund  ("Fund").  The 
Trust  has  recently  authorized  four 
additional  series  ("New  Funds") 
(together  with  the  Fund,  the  "Funds").* 

2.  Anyway  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"). 
Amway  serves  as  investment  adviser  to 
the  Fund  under  an  investment 
management  agreement  between 
Amway  and  the  Fund  that  was 
approved  by  the  Trust's  board  of 
trustees  ("Board"),  including  a  majority 
of  trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees"), 
and  the  shareholders  of  the  Fimd  (the 
"Management  Agreement").  Activa,  an 
investment  adviser  which  will  be 
registered  under  the  Advisers  Act,  will 
serve  as  investment  adviser  to  the  Fund 
and  the  New  Funds  linder  an 
investment  management  agreement 
between  Activa  and  the  Funds  that  was 
approved  by  the  Board,  including  a 
majority  of  the  Independent  Trustees, 
and  will  be  approved  by  the  initial 
shareholders  of  the  New  Fimds  before 
they  are  offered  to  the  public  and  by 
shareholders  of  the  Fund  at  a  meeting 
scheduled  to  be  held  on  August  30, 
1999  (the  "New  Management 
Agreement").^  The  Managers  are  under 


'  Applicants  also  request  that  the  relief  apply  to 
all  registered  open-end  management  investment 
companies  or  series  thereof  that  are  no>w,  or  in  the 
future  will  be,  advised  by  the  Managers  or  any 
entity  controlling,  controlled  by,  or  under  common 
control  with  the  Managers  and  which  operate  in 
substantially  the  same  manner  as  the  Trust  ("Future 
Funds").  Applicants  state  that  all  existing 
investment  companies  that  currently  intend  to  rely 
on  the  requested  order  have  been  named  as 
applicants,  and  any  Future  Funds  that  subsequently 
rely  on  the  requested  order  will  comply  with  the 
terms  and  conditions  in  the  application. 

^  The  New  Management  Agreement  will  not  be    - 
effective  until  the  effective  date  of  Activa's 
registration  under  the  Advisers  Act.  If  the  New 
Management  Agreement  is  not  approved  by 
shareholders  of  the  Fund,  Amway  will  continue  to 
serve  as  investment  adviser  to  the  Fund. 
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( ;i  >mmon  control  and  have  the  same 
>  incipal  officers  and  employees. 

3.  The  investment  management 
Msponsibilities  under  the  Management 
i  \  greement  and  the  New  Management 

i Agreement  (together  the  "Management 
i  Agreement")  are  essentially  the  same. 
t  nder  the  Management  Agreement,  the 
ij^anagers  have  overall  general 
S|ipervisory  responsibility  for  the 
|[^vestment  management  of  the  Funds 
^d,  subject  to  the  supervision  of  the 
B  Dard,  the  power  to  select  subadvisers 
0*  Subadvisers")  to  provide  portfolio 
]  [  anagement  services  for  all  or  a  portion 

0  a  Fund.  The  Fund  currently  has,  and 
I N  ich  of  the  New  Funds  is  expected  to 

1  k  ive,  a  single  subadviser. 

4.  The -Managers  will  select 

'  I  ibadvisers  based  on  a  continuing 
lantitative  and  qualitative  evaluation 
their  skills  and  proven  abilities  in 
anaging  assets  pursuant  to  a  particular 
vestment  style.  A  Subadviser  performs 
rvices  pursuant  to  a  written 
vestment  subadvisory  agreement 
tween  the  Subadviser  and  the 
anager  ("Subadvisory  Agreement"). 

Sie  Subadvisers  are,  and  will  be, 
gistered  under  the  Advisers  Act.  The 
anager  pays  the  Subadvisers  out  of  the 
s  the  Manager  receives  from  the 

St. 

5.  Applicants  request  an  order  to 
iimit  the  Managers  to  enter  into,  and 
aterially  amend  Subadvisory 

ments  without  obtaining 
.areholder  approval.  The  requested 
lief  will  be  extend  to  a  Subadviser  that 
an  "affiliated  person,"  as  defined  in 
ction  2(a)(3)  of  the  Act,  of  the  Trust  or 
e  Managers,  other  than  be  reason  of 
rving  as  a  Subadviser  to  one  or  more 
the  Funds  (an  "Affiliated 
ibadviser"). 

iplicants's  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
relevant  part,  that  it  is  imlawful  for 

ay  person  to  act  as  an  investment 
viser  to  a  registered  investment 
( « impany  except  imder  a  written 
(ontract  approved  by  majority  of  the 
i  c  vestment  company's  outstanding 
>  Qting  securities.  Rule  18f-2  under  the 
i\CX  provides  that  each  series  or  class  of 
t  tbck  in  a  series  company  affected  by  a 
I Q  atter  must  approve  the  matter  if  the 
i  \  ct  requires  shareholder  approval. 

2.  Section  6(c)  of  the  Act  authorizes 
ttie  Commission  to  exempt  persons  or 
t  r  msactions  frtim  the  provisions  of  the 
A  [:t  to  the  extent  that  the  exemption  is 
1 1(  tcessary  or  appropriate  in  the  public 
i  D  terest  and  consistent  with  the 

]  itotection  of  investors  and  the  purposes 
I  a  irly  intended  by  the  policies  and 
{iiovisions  of  the  Act.  Applicants 
1 4  ilieve  that  their  requested  relief  meets 


this  standard  for  the  reasons  discussed 
below. 

3.  Applicants  assert  that  investors  rely 
upon  the  Manager  to  select  one  or  more 
Subadvisers  for  the  Fimd.  Applicants 
contend  that  the  role  of  the  Subadviser, 
from  the  perspective  of  the  investor,  is 
comparable  to  that  of  the  individual 
portfolio  managers  employed  by  other 
investment  advisory  firms.  Applicants 
also  contend  that  requiring  shareholder 
approval  of  Subadvisory  Agreements 
would  impose  expenses  and 
uimecessary  delays  on  the  Funds,  and 
could  prevent  the  prompt 
implementation  of  actions  deemed 
advisable  by  the  Manager  and  the  Board. 
Applicants  note  that  the  Management 
Agreements  will  continue  to  be  fully 
subject  to  section  15  of  the  Act  and  rule 
l«f-2  imder  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  the  requested 
order  will  be  subject  to  the  following 
conditions: 

1.  The  Managers  will  provide 
management  and  administrative 
services  to  the  Funds  and,  subject  to  the 
review  and  approval  of  the  Board  will: 
(i)  Set  the  overall  investment  strategies 
of  the  Funds;  (ii)  evaluate  and 
recommend  Subadvisers;  (iii)  allocate, 
and  when  appropriate,  reallocate,  the 
assets  of  the  Funds  among  Subadvisers 
in  those  cases  where  a  Fund  has  more 
than  one  Subadviser;  and  (iv)  monitor 
and  evaluate  the  investment 
performance  of  the  Subadvisers, 
including  thefr  compliance  with  the 
investment  objectives,  policies,  and 
restrictions  of  the  Funds. 

2.  Before  any  Fund  may  rely  on  the 
order  requested  in  the  application,  the 
operation  of  the  Fund  in  the  manner 
described  in  this  application  will  be 
approved  by  a  majority  of  its 
outstanding  voting  securities,  as  defined 
in  the  Act,  or,  in  the  case  of  a  Fimd 
whose  public  shareholders  purchased 
shares  on  the  basis  of  a  prospectus 
containing  the  disclosure  contemplated 
by  condition  4  below,  by  the  sole  initial 
shareholder(s)  before  ofiiering  shares  of 
such  Fimd  to  the  public. 

3.  Within  90  days  of  the  hiring  of  any 
Subadviser,  the  Managers  will  furnish 
shareholders  of  the  affected  Fund  with 
all  information  about  such  Subadviser 
that  would  be  included  in  a  proxy 
statement,  including  any  change  in  such 
disclosure  caused  by  the  addition  of  the 
new  Subadviser.  The  Managers  will 
meet  this  condition  by  providing 
shareholders  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C  and  Schedule  14C  under 
the  Seciuities  Exchange  Act  of  1934,  as 
amended  ("1934  Act").  The  information 


statement  also  will  meet  the 
requirements  of  Item  22  of  Schedule 
14A  under  the  1934  Act. 

4.  The  Trust  and  any  Futvue  Fund 
will  disclose  in  its  prospectus  the 
existence,  substance,  and  effect  of  any 
order  granted  pursuant  to  the 
application.  In  addition,  each  Fund  will 
hold  itself  out  to  the  public  as 
employing  the  "manager  of  managers" 
approach  described  in  the  application. 
The  prospectus  will  prominently 
disclose  that  the  Managers,  subject  to 
Board  oversight,  havie  the  ultimate 
responsibility  for  the  investment 
performance  of  the  Fund  due  to  thefr 
responsibility  to  oversee  Subadvisers 
and  recommend  their  hiring, 
termination,  and  replacement. 

5.  No  director,  trustee,  or  officer  of  the 
Trust,  the  Funds,  or  a  Future  Fund,  or 
director  or  officer  of  the  Managers,  will 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehic^ 
that  is  not  controlled  by  any  such 
director,  trustee,  or  officer)  any  interest 
in  a  Subadviser  except  for  (a)  ownership 
of  interests  in  the  Manager  or  any  entity 
that  controls,  is  controlled  by,  or  imder 
common  confrol  with  the  Manager,  or 
(b)  ownership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  seciuities  of  any  publicly 
traded  company  that  is  either  a 
Subadviser  or  controls,  is  controlled  by, 
or  is  under  common  control  with  a 
Subadviser. 

6.  Neither  the  Trust  nor  the  Managers 
will  enter  into  subadvisory  Agreements 
on  behalf  of  a  Fimd  with  any  Affiliated 
Subadviser  without  such  agreement, 
including  the  compensation  to  be  paid 
thereunder,  being  approved  by  the 
shareholders  of  the  applicable  Fund. 

7.  At  all  times,  a  majority  of  the  Board 
will  be  Independent  Trustees,  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  placed 
within  the  discretion  of  the  then- 
existing  Independent  Trustees. 

8.  When  a  change  of  Subad\iser  is 
proposed  for  a  Fund  with  an  Affiliated 
Subadviser,  the  Board  including  a 
majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  minutes  of  meetings  of  the  Board 
that  any  such  change  of  Subadvisers  is 
in  the  best  interest  of  the  Fund  and  its 
shareholders  and  does  not  involve  a 
conflict  of  interest  from  which  the 
Manager  or  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-20490  Filed  8-9-99;  8:45  am] 
aUJNO  CODE  WIO-OI-H 


SECURfTlES  AND  EXCHANGE 
COMMISSION 

PnvMtmMit  Company  Act  Rd.  No.  23934; 
812-11382] 

Elk  AsMclatM  Funding  Corporation 
and  AnMritrans  Capital  Corporation; 
NoUca  of  Application 

August  3.  1999. 

AGENCY:  Sectirities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  61(a)(3)(B)  of  the 
Investment  Company  Act  of  1940  (the 
"Act"). 

SUMMARY  OF  APPUCATION:  Applicants, 
Elk  Associates  Funding  Corporation 
("Elk")  and  Ameritrans  Capital 
Corporation  ("Ameritrans"),  request  an 
order  approving  their  respective  Non- 
Employee  Directors  Stock  Option  Plans 
(the  "Elk  Plan"  and  the  "Ameritrans 
Plan,"  collectively,  the  "Plans")  and  the 
grant  of  certain  stock  options  imder  the 
Plans. 

FUNG  DATES:  The  application  was  filed 
on  October  19, 1998  and  amended  on 
July  29, 1999. 

HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  Conunission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  August  30. 1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
5th  Street,  NW,  Washington.  DC  20549- 
0609.  Applicants,  c/o  Perri  Beth  Irvings, 
Esquire,  Stursberg  &  Veith,  405 
Lexington  Avenue,  Suite  4949,  New 
York,  New  York  10174-4902. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Counsel, 
at  (202)  942-0714,  or  George  J.  Zomada, 


Branch  Chief,  at  (202)  942-0528 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  Commission's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0102  (tel.  202-942-8090).  , 

Applicants'  Representatioiis 

1.  Elk.  a  New  York  corporation,  is  a 
business  development  company 
("BDC")  within  the  meaning  of  section 
2(a)(48)  of  the  Act  ^  and  is  licensed  as 
a  small  business  investment  company 
("SBIC")  under  the  Small  Business  Act 
of  1958,  as  amended.  Ameritrans  is  a 
newly-created  Delaware  corporation 
that  elected  to  become  a  BDC  on  July  29, 
1999. 

2.  Applicants  plan  to  enter  into  an 
Agreement  and  Plan  of  Share  Exchange 
(the  "Share  Exchange  Plan").  Under  tiie 
Share  Exchange  Plan,  Elk  would  become 
a  wholly-owned  subsidiary  of 
Ameritrans,  and  the  holders  of  all  of  the 
outstanding  shares  of  Elk's  common 
stock  would  receive  one  share  of 
Ameritrans  stock  for  each  share  of  Elk 
stock  owned  (the  "Share  Exchange").^ 
The  Share  Exchange  is  expected  to  take 
place  as  soon  as  practicable  after 
issuance  of  the  order  by  the  Commission 
relating  to  the  Share  Exchange  Plan.  If 
the  Share  Exchange  is  consummated, 
Ameritrans  will  have  the  identical 
capital  structiue,  management  and 
board  of  directors  ("Board")  that  Elk  has 
currently.  Elk,  as  a  subsidiary  of 
Ameritrans,  would  continue  to  operate 
as  an  SBIC  and  Ameritrans  would 
engage  in  broader  lending  and 
investment  operations  consistent  with 
its  status  as  a  BDC  but  not  subject  to 
SBIC  restrictions.  Ameritrans  will  not 
engage  in  any  substantive  business 
activities  prior  to  the  completion  of  the 
Share  Exchange.  Neither  applicant  has 
an  external  investment  adviser  within 
the  meaning  of  section  2(a)(20)  of  the 
Act. 

3.  Applicants  request  an  order  imder 
section  61(a)(3)(B)  of  the  Act  approving 
the  Plans.  Each  Plan  provides  for  the 
grant  of  options  to  acquire  shares  of  the 


'  Section  2(a)(48)  defines  a  BDC  to  be  any  closed- 
end  investment  company  that  operates  for  the 
purpose  of  making  investments  in  securities 
described  in  sections  5S(a)(1)  through  55(a)(3)  of  the 
Act  and  makes  available  significant  managerial 
assistance  with  respect  to  the  issuers  of  such 
securities. 

^The  Share  Exchange  Plan  must  be  approved  by 
the  shareholders  of  Elk  and  by  the  Commission. 
Applicants  have  submitted  a  separate  application  to 
the  Commission  regarding  the  Share  Exchange  (File 
No.  812-11420). 


relevant  applicant's  common  stock  to 
directors  who  are  neither  officers, 
employees  nor  interested  persons  (as 
defined  by  section  2(a)(19)  of  the  Act)  of 
applicants  ("Non-Employee 
Directors").^  Elk  has  a  ten-member  , 

Board,  six  of  whom  are  Non-Employee 
Directors. 

4.  The  Plans  are  identical,  except  that 
the  Ameritrans  Plan  will  not  become 
effective  unless  and  until  the  Share 
Exchange  is  completed.  When  the  Share 
Exchange  occtu^,  the  Ameritrans  Plan 
would  become  the  successor  Plan  to  the 
Elk  Plan  and  options  granted  imder  the 
Elk  Plan  would  be  deemed  to  have  been 
issued  under  the  Ameritrans  Plan  and 
would  be  exercisable  for  shares  of 
Ameritrans  stock.  In  the  event  the  Share 
Exchange  is  not  approved,  the  Elk  Plan 
would  remain  in  effect. 

5.  On  August  21,  1998,  the  Board 
adopted  the  Elk  Plan  subject  to  approval 
by  shareholders  and  the  Commission. 
On  September  28, 1998.  Elk's 
shareholders  approved  the  Elk  Plan.  The 
Board  adopted  the  Ameritrans  Plan  on 
May  21, 1999  and  the  sole  shareholder 
of  Ameritrans  approved  the  Ameritrans 
Plan  on  May  21, 1999.  The  Elk  Plan  vrill 
become  effective  on  the  date  that  it  is 
approved  by  the  Commission 
("Approval  Date"). 

6.  The  Elk  Plan  provides  that  on  the 
later  of  the  Approval  Date  or  the  first 
anniversary  of  the  election  or 
appointment  of  a  Ncm-Employee 
Director  to  the  Board  ("Anniversary 
Date"),  each  Non-Employee  Director 
then  serving  will  receive  an  automatic 
grant  of  options  to  purchase  a  number 
of  shares  of  Elk  common  stock 
("Options")  determined  by  dividing 
$50,000  by  the  current  market  value  of 
Elk's  common  stock  on  the  Approval 
Date  ("Initial  Grants").  Following  the 
Initial  Grants,  each  new  Non-Employee 
Director  will  automatically  be  granted  a 
number  of  Options  on  his  or  her 
Anniversary  Date  to  be  determined  by 
dividing  $50,000  by  the  current  market 
value  of  shares  of  Elk  common  stock  on 
the  date  of  grant.  Based  on  length  of 
service,  four  of  the  six  Elk  Non- 
Employee  Directors  would  be  granted 
Options  on  the  Approval  Date  and  the 
other  two  Non-Employee  Directors  upon 
their  Anniversary  Date.  All  Options 
become  exercisable  12  months  after  the 
date  of  the  grant  if  the  Non-Employee 
Director  remains  on  the  Board.  A  total 
of  75,000  shares  of  Elk's  common  stock 
is  issuable  to  Non-Employee  Directors 
under  the  Elk  Plan. 


'  Each  Elk  Non-Employee  Director  currently 
receives  a  S2,000  annual  fee,  S750  for  each  Board 
meeting  attended  and  reimbursement  for  meeting- 
related  expenses. 
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: '.  Under  the  terms  of  the  Elk  Plan,  the 
6}  I  ;rcise  price  of  the  Options  will  be  the 
ci  i:  Tent  market  price  of  Elk's  common 
stock  on  the  later  of  the  Approval  Date 
oi  the  Anniversary  Date.  The  Plans 
6}  :ure  ten  years  after  the  Approval  Date 
ai  id  the  Options  expire  five  years  from 
til  a  date  of  grant.  Options  may  not  be 
a£  signed  or  transferred  other  than  by  the 
laU^s  of  descent  and  distribution.  In  the 
e\  cnt  of  death  of  a  Non-Employee 
D|iector  during  the  Director's  service, 
uiUBxercised  Options  may  be  exercised 
fonj  a  period  of  one  year  following  the 
df  ie  of  death  (by  the  Director's  personal 
representative)  but  in  no  event  after  the 
rei^pective  expiration  dates  of  such 
Obtions.  If  a  Non-Employee  Director 
ceases  to  be  a  director  for  any  reason, 
olner  than  because  of  death,  any 
unaxercised  Options  may  be  exercised 
w  ithin  one  year  from  the  date  the  Non- 
E  Qployee  Director  ceases  to  be  a 
di  ijector.  but  in  no  event  later  than  the 
e:  :piration  date  of  the  Option. 

I.  As  of  March  31, 1999,  Elk  had 
dustanding  11.745.600  shares  of 
cotnmon  stock.  Elk's  officers  and 
employees,  including  employee 

tors,  are  eligible  to  receive  options 
er  Elk's  other  stock  option  plan 
der  which  Non-Employee  Directors 
not  entitled  to  participate)  ("Other 
Plan").  A  maximum  of  200,000  shares. 
Of  11.5%  of  Elk's  outstanding  common 
k,  may  be  issued  under  both  the  Elk 
Plan  and  the  Other  Plan.  Of  the  125,000 
sni  ires  issuable  under  the  Other  Plan, 
7S  000  shares,  representing  4.3%  of 
Elk's  outstanding  common  stock,  are 
subject  to  granted  options.  Elk  has  no 
other  warrants,  options  or  rights  to 
p^ifchase  its  outstanding  voting 
luities. 

{^plicants'  Legal  Analjrsis 

.  Section  61(a)(3)(B)  of  the  Act 
vides,  in  pertinent  part,  that  a  BDC 
fy  issue  to  its  non-employee  directors 
ions  to  purchase  its  voting  seciuities 
iuant  to  an  executive  compensation 
lan,  provided  that:  (a)  The  options 
tpire  by  their  terms  within  ten  years; 
^  the  exercise  price  of  the  options  is 
i  less  than  the  current  market  value 
me  imderljring  securities  at  the  date 
the  issuance  of  the  options,  or  if  no 

ket  exists,  the  current  net  asset  value 
the  voting  seciu-ities;  (c)  the  proposal 
issue  the  options  is  authorized  by  the 
's  shareholders,  and  is  approved  by 
er  of  the  Commission  upon 
lication;  (d)  the  options  are  not 

ferable  except  for  disposition  by 
,  will  or  intestacy;  (e)  no  investment 
ser  of  the  BDC  receives  any 
cb^pensation  described  in  section 
2(1^(1)  of  the  Investment  Advisers  Act  of 
11 40,  except  to  the  extent  permitted  by 


clause  (A)  or  (B)  of  that  section;  and  (f) 
the  BDC  does  not  have  a  profit-sharing 
plan  as  described  in  section  57(n)  of  the 
Act. 

2.  In  addition,  section  61(a)(3)(C)  of 
the  Act  provides  that  the  amount  of  the 
BDC's  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  at  the  time  of  issuance  may  not 
exceed  25%  of  the  BDC's  outstanding 
voting  securities,  except  that  if  the 
amount  of  voting  securities  that  would 

-  result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  issued  to  the  BDC's  directors, 
officers,  and  employees  piu^uant  to  an 
executive  compensation  plan  would 
exceed  15%  of  the  BDC's  outstanding 
voting  securities,  then  the  total  amount 
of  voting  securities  that  would  result 
from  the  exercise  of  all  outstanding 
warrants,  options,  and  rights  at  the  time 
of  issuance  will  not  exceed  20%  of  the 
oustanding  voting  securities  of  the  BDC. 

3.  Applicants  represent  that  the  Plans 
would  comply  wilii  all  of  the 
requirements  of  section  61(a)(3)(B)  of 
the  Act.  Applicants  state  in  support  of 
their  application  that  the  Board  actively 
oversees  Elk's  affairs,  that  Elk  relies 
extensively  on  the  judgment  and 
experience  of  the  Board,  and  that  Non- 
Employee  Directors  play  an  important 
role  on  budgetary  and  operational 
issues,  credit  and  loan  policies,  asset 
valuation  and  strategic  direction,  as  well 
as  serving  on  Board  committees. 
Applicants  believe  that  the  Plans  will 
provide  additional  incentives  to  Non- 
Employee  Directors  to  remain  on  the 
Board  and  devote  their  best  efforts  to 
ensure  the  success  of  applicants. 
Applicants  also  believe  that  the  Options 
will  provide  significant  at-risk 
incentives  to  the  Non-Employee 
Directors,  thereby  further  ensiuing  close 
identification  of  their  interests  with 
those  of  the  applicants  emd  their 
shareholders.  Applicants  assert  that  by 
providing  incentives  such  as  Options, 
applicants  will  be  able  to  maintain 
continuity  in  the  Board's  membership 
and  to  attract  and  retain  highly 
experienced  and  skilled  professionals 
who  are  critical  to  each  applicant's 
success  as  a  BDC. 

4.  Applicants  submit  that  the  terms  of 
the  Plans  are  fair  and  reasonable  and  do 
not  involve  overreaching  of  applicants 
or  their  shareholders.  Applicants  state 
that  the  Options  are  not  immediately 
exercisable,  will  become  exercisable  12 
months  after  the  date  of  grant,  and  then 
only  if  the  grantee  remains  a  Non- 
Employee  Director.  No  Options  will 
become  exercisable  due  to  the 
consummation  of  the  Share  Exchange. 
Applicants  also  state  that  the  total 


number  of  shares  of  common  stock 
issuable  imder  the  Elk  Plan  to  Non- 
Employee  directors  represents  4.3%  of 
Elk's  outstanding  common  stock. 
Applicants  assert  that  the  Options  will 
have  value  only  to  the  extent  that  the 
market  value  of  Elk's  stock  (or 
Ameritrans'  stock  if  the  Share  Exchange 
occurs)  increases  above  the  exercise 
price  of  the  Options  and  that  the 
exercise  of  the  Options  imder  the  Plans 
would  not  have  a  substantial  dilutive 
effect  on  the  net  asset  value  of  Elk's  (or 
Ameritrans')  common  stock.  Applicants 
state  that  the  total  amount  of  voting 
securities  that  would  result  from  the 
exercise  of  all  outstanding  warrants, 
options  and  rights  upon  approval  of  the 
Elk  Plan  would  represent  11.5%  of  Elk's 
outstanding  voting  .securities,  an 
amount  within  the  percentage 
limitations  set  forth  in  section 
61(a)(3)(C)  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-20491  Filed  8-9-99:  8:45  am] 

BNiJNG  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3200] 

State  of  California  (And  Contiguous 
Counties  in  Nevada  and  Arizona) 

San  Bernardino  County  and  the 
contiguous  counties  of  Kem,  Inyo,  Los 
Angeles,  Orange,  and  Riverside  in 
California,  Clark  County,  Nevada,  and 
La  Paz  and  Mohave  Coimties  in  Arizona 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flash  flooding  that  occurred  on  July  1 1 . 
1999.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  Sept.  27. 1999  and  for 
economic  injury  until  the  close  of 
business  on  May  1 .  2000  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office. 
P.O.  Box  13795.  Sacramento,  CA  95853- 
4795. 

The  interest  rates  are: 

I    Percent 

1 

For  Physical  Damage: 
-  Homeowners  with  credit  avail- 
able elsewhere  6.875 

Homeowners      without     credit 

available  elsewhere 3.437 

Businesses  with  credit  available 
elsewhere  8.000 
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Percent 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able eisewt)ere  

4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere 

7.000 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     wittraut 
credit  availat)le  elsewtiere 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  320006  for 
California,  320106  for  Nevada,  and 
320206  for  Arizona.  For  economic 
injury  the  numbers  are  9D4200  for 
California,  9D4300  for  Nevada,  and 
9D4400  for  Arizona. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  29, 1999. 
Fred  P.  Hochberg. 
Acting  Administrator. 
[FR  Doc.  99-20478  Filed  8-9-99;  8:45  am] 
BNJJNQ  CODE  M2S-41-P 


SMALL  BUSINESS  ADMINISTRATION 


[Declaration  of  Disaatar  #3199; 
#1] 

Stataofkma 


In  accordance  with  notices  received 
from  the  Federal  Emergency 
Management  Agency  dated  July  27  and 
July  30, 1999,  the  above-numbered 
Declaration  is  hereby  amended  to 
include  Bremer,  Buchanan,  Cerro 
Gordo,  Chickasaw,  Fayette,  Floyd, 
Howard,  Mitchell,  and  Worth  Coimties 
in  the  State  of  Iowa  as  a  disaster  area 
due  to  damages  caused  by  severe  storms 
and  flooding  beginning  on  July  2, 1999 
and  contintiing. 

In  addition,  applications  for  economic 
injiuy  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  previously  designated 
location:  Allamakee,  Clayton,  Hancock, 
Winnebago,  Winneshiek,  and  Wright 
Counties  in  Iowa,  and  Fillmore, 
Freeborn,  and  Mower  Counties  in 
Minnesota. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
September  19, 1999,  and  for  economic 
injury  the  deadline  is  April  24,  2000. 

The  economic  injury  number  for  the 
State  of  Miimesota  is  9D4800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  August  2.  1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  99-20476  Filed  8-9-99;  8:45  ami 

BILLING  COOE  a02S-01-P 


Dated:  August  2,  1999. 
Bernard  Kulik, 

Associate  Administrator  For  Disaster 

Assistance. 

|FR  Doc.  99-20477  Filed  8-9-99;  8:45  am] 

BILLING  COOE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION       DEPARTMENT  OF  TRANSPORTATION 


[Declaration  of  Diaaster  #3203] 
Stale  of  Minnesota 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  28, 1999, 1 
find  that  Cook,  Itasca,  and  St.  Louis 
Counties  in  the  State  of  Minnesota 
constitute  a  disaster  area  due  to 
damages  caused  by  .severe  storms, 
winds,  and  flooding  beginning  on  July 
4, 1999  and  continuing.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  imtil  the  close 
of  business  on  September  25, 1999  and 
for  economic  injury  imtil  the  close  of 
business  on  April  28,  2000  at  the 
address  listed  below  or  other  locally 
annoimced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
cotmties  may  be  filed  until  the  specified 
date  at  the  above  location:  Aitkin, 
Beltrami,  Carlton,  Cass,  Koochiching, 
and  Lake  Cotmties  in  Miimesota,  and 
Douglas  Cotuity,  Wisconsin. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

at)le  elsewhere  

6.875 

Homeowners     without     credit 

available  elsewhere 

3.437 

Businesses  with  credit  available 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewt)ere  

4.000 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  

7.000 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

4.000 

The  niunber  assigned  to  this  disaster 
for  physical  damage  is  320306.  For 
economic  injury  the  numbers  are 
9D4500  for  Minnesota  and  9D4600  for 
Wisconsin. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Coast  Guard 
[CGD8-99-051] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  Meeting 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

summary:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  and  its  two 
Subcommittees  (Waterways  and 
Navigation)  will  meet  to  discuss 
waterway  improvements,  aids  to 
navigation,  current  meters,  and  various 
other  navigation  safety  matters  affecting 
the  Houston/Galveston  area.  All 
meetings  will  be  open  to  the  public. 
DATES:  The  meeting  of  HOGANSAC  will 
be  held  on  Thursday,  September  9, 1999 
frt>m  9  a.m.  to  approximately  1  p.m.  The 
meeting  of  the  Navigation 
Subcommittee  will  be  held  on 
Thursday,  August  26, 1999  at  9  a.m.  and 
immediately  following,  the  Waterways 
Subcommittee  will  meet.  The  meetings 
may  adjourn  early  if  all  business  is 
finished.  Members  of  the  public  may 
present  written  or  oral  statements  at  the 
meetings. 

ADDRESSES:  The  HOGANSAC  meeting 
will  be  held  in  the  conference  room  of 
the  Houston  Pilots'  Office,  8150  South 
Loop  East,  Houston,  Texas.  The 
subcommittee  meetings  will  be  held  at 
the  Houston  Port  Authority,  111  East 
Loop  South,  Houston,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Wayne  Gusman,  Executive 
Director  of  HOGANSAC,  telephone 
(713)  671-5199,  or  Commander  Paula 
Carroll,  Executive  Secretary  of  the 
HOGANSAC,  telephone  (713)  671-5164. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  piu'suant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  the  Meetings 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC) 

The  tentative  agenda  includes  the 
following: 

(1)  Opening  remarks  by  the 
Committee  Sponsor  (RADM  Pluta), 
Executive  Director  (CAPT  Gusman)  and 
chairman  (Tim  Leitzell). 
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2)  Approval  of  the  May  27, 1999 
n :  nutes. 

3)  Report  from  the  Waterways 
S|;  bconunittee. 

4)  Report  bom  the  Navigation 
Ski  bconunittee. 

5)  Status  reports  on  Baytown  Tunnel 
n  u  Qoval,  Army  Corps  of  Engineers' 

d  r  Hlging  projects  and  pipeline  safety, 
attd  comments  and  discussions  from  the 
flic  or. 

6)  New  business. 

Si  bconunittee  on  Waterways 

rhe  tentative  agenda  includes  the 
6^  lowing: 

1)  Presentation  by  each  work  group 
its  accomplishments  and  plans  for  the 

f^ure. 

2)  Review  and  discuss  the  work 
ci )  tnpleted  by  each  work  group. 

S  L  bcommittee  on  Navigation 

rhe  tentative  agenda  includes  the 
following: 

1)  Presentation  by  each  work  group 
its  accomplishments  and  plans  for  the 

2)  Review  and  discuss  the  work 
pleted  by  each  work  group. 

PUicediiral 

Ml  meetings  are  open  to  the  public. 

I  iase  note  that  the  meetings  may 
a^oum  early  if  all  business  is  finished. 
Members  of  the  public  may  make  oral 
presentations  during  the  meetings. 

lubrmatien  on  Services  for  the 
H^dicapped 

^or  information  on  facilities  or 
tvices  for  the  handicapped  or  to 
( |uest  special  assistance  at  the 
I  letings,  contact  the  Executive  Director 
soon  as  possible. 

>ated:  July  26, 1999. 
1  J.  PluU, 

^^r  Admiral,  U.S.  Coast  Guard,  Commander. 

Ekhth  Coat  Guard  District. 

(Fiji  Doc.  99-20515  Filed  8-9-99;  8:45  am) 

aiLING  CODE  4aiO-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Fidaral  Highway  Administration 
nt^A  Dodcat  No.  FHWA-9»-6867] 

and  Accassorles  Necessary  tor 
Operation;  Exemption 
lications;  Minimum  Fuel  Tanit  Fill 
and  Certification  l.abeling 

AJJJENCY:  Federal  Highway 

( [ministration  (FHWA),  DOT. 
a:  HON:  Notice  of  applications  for 
e:  c  smptions  and  intent  to  grant 
e:c9mptions;  request  for  comments. 


i\t 


SUMMARY:  The  FHWA  is  announcing  its 
preliminary  determination  to  grant  the 
applications  of  the  Ford  Motor 
Company  (Ford)  for  exemptions  from 
certain  fuel  tank  design  and  certification 
labeling  requirements  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRsj.  The  exemptions  would 
enable  motor  carriers  to  operate 
commercial  motor  v^cles  (CMVs) 
manufacttired  by  Ford,  and  equipped 
with  fuel  tanks  that  do  not  meet  the 
FHWA's  requirements  that  fuel  tanks  be 
capable  of  receiving  fuel  at  a  rate  of  at 
least  20  gallons  per  minute,  and  be 
labeled  or  marked  by  the  manufacturer 
to  certify  compliance  with  the  design 
criteria.  The  FHWA  believes  the  terms 
and  conditions  of  the  exemptions  being 
considered  achieve  a  level  of  safety  that 
is  equivalent  to  the  level  of  safety  that 
would  be  achieved  by  complying  with 
the  regulations  and  requests  public 
comment  on  Ford's  applications.  The 
exemption,  if  granted,  would  preempt 
inconsistent  State  and  local 
requirements  applicable  to  interstate 
commerce. 

DATES:  Comments  must  be  received  on 
or  before  September  9, 1999. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  FHWA- 
99-5867,  the  Docket  Clerk,  U.S.  DOT 
Dockets,  Room  Pl^-401,  400  Seventh 
Street,  SW.,  Washington.  DC  20590- 
0001.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  from  9  a.m.  to  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor,  Office  of  Motor  Carrier 
Research  and  Standards,  HMCS-10, 
(202)  366-4009;  or  Mr.  Charles  E. 
Medalen,  Office  of  the  Chief  Counsel, 
HCC-20.  (202)  366-1354.  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  that  were  submitted  to  the 
Docket  Clerk.  U.S.  DOT  Dockets.  Room 
PL-401,  400  Seventh  Street.  SW., 
Washington.  DC  20590-0001.  in 
response  to  previous  rulemaking  notices 
concerning  the  docket  referenced  at  the 
beginning  of  this  notice  by  using  the 
imiversal  resource  locator  (URL): 
http://dms.dot.gov.  It  is  available  24 
hours  each  day,  365  days  each  year. 


Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
sviitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
www.access.gpo.gov/nara. 

Backgreund 

On  June  9, 1998.  the  President  signed 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  (Pub.L.  105-178, 
112  Stat.  107).  Section  4007  of  TEA-21 
amended  49  U.S.C.  31315  and  31136(e) 
concerning  the  Secretary  of 
Transportation's  (the  Secretary's) 
authority  to  grant  exemptions  from  the 
FMCSRs  for  a  person(s)  seeking 
regulatory  relief  from  those 
requirements.  An  exemption  may  be  up 
to  two  years  in  duration,  and  may  be 
renewed.  The  Secretary  must  provide 
the  public  with  an  opportunity  to 
comment  on  each  exemption  request 
prior  to  granting  or  denying  the  request. 

The  TEA-21  requires  the  FHWA  to 
publish  a  notice  in  the  Federal  Register 
for  each  exemption  requested, 
explaining  that  the  request  has  been 
filed,  and  providing  the  public  an 
opportimity  to  inspect  the  safety 
analysis  and  any  other  relevant 
information  known  to  the  agency,  and 
comment  on  the  request.  Prior  to 
granting  a  request  for  an  exemption,  the 
agency  must  publish  a  notice  in  the 
Federal  Register  identifying  the  person 
or  class  of  persons  who  will  receive  the 
exemption,  the  provisions  from  which 
the  person  will  be  exempt,  the  eff^ective 
period,  and  all  terms  and  conditions  of 
the  exemption.  The  terms  and 
conditions  established  by  the  FHWA 
must  ensure  that  the  exemption  will 
likely  achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
that  would  be  achieved  by  complying 
with  the  regulation. 

On  December  8, 1998.  the  FHWA 
published  an  interim  final  rule 
implementing  section  4007  of  TEA-21 
(63  FR  67600).  The  regulations  (49  CFR 
part  381)  established  the  procedures 
persons  must  follow  to  request  waivers 
and  to  apply  for  exemptions  from  the 
FMCSRs.  and  the  procedures  the  FHWA 
will  use  to  process  the  requests  for 
waivers  and  applications  for 
exemptions. 

Ford's  Applications  for  Exemptions 

Ford  applied  for  exemptions  from  49 
CFR  393.67(c)(7)(ii),  which  requires  that 
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certain  fuel  tank  systems  en  CMVs  be 
designed  to  permit  a  fill  ra\e  of  at  least 
20  gallons  (75.7  liters)  per  minute,  and 
49  CFR  393.67(f)(2)  and  (f)(3)  which 
require  that  liquid  fuel  tanks  be  marked 
with  the  manufacturer's  name,  and  a 
certification  that  the  tank  conforms  to 
all  applicable  rules  in  §  393.67, 
respectively. 

Ford  produces  "Econoline" 
incomplete  vehicles  which  are 
completed  by  second-stage 
manufacturers  for  niunerous  uses, 
including  use  as  a  CMV  as  defined  in  49 
CFR  390.5.  The  completed  vehicles  are 
based  on  a  "light  truck"  platform  with 
load-or  passenger-carrying  capabilities 
that  meet  or  exceed  the  weight-or 
passeager-carrying  thresholds  for  the 
applicability  uf  the  FMCSRs.  Ford 
indicated  it  is  not  possible  to  accurately 
estimate  the  number  of  Econoline-based 
vehicles  that  will  be  used  as  CMVs.  Of 
the  19.000  Econoline-based  vehicles 
produced  each  model  year,  13,000  are 
produced  with  gasoline  fuel 
configuration,  with  a  percentage  of  these 
used  as  CMVs. 

Application  for  Exemption  From  the  Fill 
Rate  Requirement 

Ford  Econoline  vehicles  are  equipped 
with  fuel  tanks  mounted  between  the 
frame  rails  and  use  a  fill  pipe  system 
routed  to  minimize  exposure  in  the 
event  of  a  crash.  The  system  is 
approximately  two  feet  long  with 
several  bends,  which  results  in 
additional  internal  resistance  to  fuel 
flow.  When  these  design  characteristics 
are  combined  with  the  vapor  generated 
while  filling  the  tank  with  gasoline,  the 
maximum  filling  rate  does  not  exceed 
17  gallons  per  minute.  Ford  states: 

It  is  difficult  to  address  (§  393.67(c)(7)(ii)] 
as  a  safety  requirement.  Ford  views  this 
portion  of  Part  393  to  be  more  a  subject  of 
convenience.  With  virtually  all  filling 
stations  using  the  industry  standard 
automatic  shut-off  nozzles,  it  is  unlikely  that 
fuel  will  be  spilled  even  while  using  a  high 
flow  rate  delivery  system.  These  standard 
nozzles  substantially  reduce  any  potential 
safety  risk  introduced  by  filling  an  Eonoline 
vehicle  at  a  rate  above  its  capacity  of  17 
gallons  per  minute. 

Further,  the  U.S.  Environmental  Protection 
Agency  (EPA)  has  imposed  a  10  gallon  per 
minute  limit  [40  CFR  80.22(j)]  on  gasoline 
fuel  flow  rates  at  any  "retailer  or  wholesale 
purchaser-consumer."  This  EPA  requirement 
was  effective  in  part  on  January  1,  1996  and 
in  full  on  January  1.  1998.  As  mentioned 
previously,  the  Econoline  fuel  fill  system  can 
easily  accommodate  this  fill  rate. 

Ford  believes  that  denial  of  the 
exemption  application  would  result  in 
motor  carriers  having  to  retrofit 
replacement  fuel  tanks,  which  could 


residt  in  imdermining  the  fuel  system 
integrity  of  the  vehicles. 

Application  for  Exemption  From  the 
Certification  Marking  Requirement 

Ford  indicated  that  fuel  tanks  used  on 
Econoline  vehicles  are  not  marked  in 
accordance  with  §  393.67(f).  Ford  states: 

The  marking  requirements  of 
[§§  393.67(f)(2)  and  (0(3)(ii)l  are  only 
identification  requirements  and  do  not 
contribute  to  the  safety  of  the  fuel  tank.  It 
acts  as  a  convenient  method  for  [an] 
inspector  to  verify  that  the  tank  has  been  self- 
certified  by  [its]  manufacturer.  The  sub)ect 
tanks  are  already  marked  with  the  month  and 
year  of  manufacture  and  the  Ford  production 
part  number  satisfying  the  traceability  aspect 
of  the  marking  requirements.  The  remaining 
certification  statement  will  be  added  but 
cannot  be  fitted  to  all  vehicles  immediately, 
hence  the  need  for  an  exemption.  Ford  Motor 
Company  believes  that  there  is  no  negative 
safety  effect  of  these  vehicles  not  complying 
with  [§§393.67(0(2)  and  (f)(3)(ii)]. 

Basis  for  Preliminary  Determination  To 
Grant  Exemptiens 

The  FHWA  has  reviewed  its  fill  pipe 
design  requirements  and  believes  the  fill 
pipe  capacity  criterion,  when  applied  to 
gasoline-powered  vehicles,  is 
inconsistent  with  the  EPA's  regulations 
concerning  gasoline  fuel  pumps.  While 
the  FHWA  requirement  may  l>e 
appropriate  for  diesel  fuel-powered 
commercial  motor  vehicles,  it  mandates 
that  fill  pipes  on  gasoline-powered 
vehicles  be  capable  of  receiving  fuel  at 
a  rate  twice  the  maximum  rate  gasoline 
fuel  pumps  are  designed  to  dispense 
fiiel. 

The  EPA  requires  (40  CFR  80.22)  that 
every  retailer  and  wholesale  purchaser- 
constuner  must  limit  each  nozzle  from 
which  gasoline  or  methanol  is 
introduced  into  motor  vehicles  to  a 
maximum  fuel  flow  rate  not  to  exceed 
10  gallons  per  minute  (37.9  liters  per 
minute).  Any  dispensing  pump  that  is 
dedicated  exclusively  to  heavy-duty 
vehicles  is  exempt  trom  the 
requirement. 

Since  the  EPA's  regulation  includes 
an  exemption  for  dispensing  piunps 
used  exclusively  for  refueling  heavy- 
duty  vehicles,  it  is  possible  that  some  of 
the  gasoline-powered  vehicles  that 
would  be  exempted  could  be  refueled  at 
a  location  (e.g..  at  a  fleet  terminal) 
where  the  dispensing  equipment 
exceeds  10  gallons  per  minute. 
However,  the  FHWA  does  not  believe 
this  should  present  a  safety  problem 
because  the  fill  pipe  design  used  by 
Ford  is  capable  of  receiving  fuel  at  a  rate 
of  17  gallons  per  minute.  The  17-gallon- 
per-minute  rate  is  only  15  percent  less 
than  the  requirement  in  §  393.65.  The 
agency  believes  the  17-gallon-per- 


minute  rate  will  achieve  a  level  of  safety 
that  is  equivalent  to  the  level  of  safety 
that  would  be  obtained  by  complying 
with  §  393.67(c)(7)(ii).  Gasoline  hiel 
pumps  that  are  dedicated  for  heavy-duty 
trucks  and  buses  may  dispense  fiiel  at 
a  rate  in  excess  of  10  gallons  per  minute, 
but  the  FHWA  does  not  believe  the  rate 
woidd  exceed  17  gallons  per  minute. 
The  agency  requests  comments  on  this 
issue. 

In  addition  to  considering  the 
regulatory  inconsistencies  between  the 
FHWA  and  EPA  requirements,  the 
FHWA  reviewed  available  information 
on  the  origin  of  the  rule  concerning  fill 
pipes.  The  FHWA's  20-gallaii  per 
minute  rate  in  §  393.67(c)(7)(ii)  is  based 
on  the  Society  of  Automotive  Engineers' 
(SAE)  reconunended  practice  "Side 
Moimted  Gasoline  Tanks"  as  revised  in 
1949.  The  SAE  later  published  fuel  tank 
manufacturing  practices  in  SAE  J703, 
"Fuel  Systems,"  an  information  report 
which  consisted  of  the  former  Interstate 
Commerce  Commission's  requirements 
for  fuel  systems  and  tanks  (codified  at 
49  CFR  193.65  in  the  1953  edition  of  the 
Code  of  Federal  Regulations).  The 
information  report  retained  the  20- 
gallon-per-minute  rate.  The  SAE 
currently  covers  this  subject  under 
recommended  practice  SAE  J703  "Fuel 
Systems — Truck  and  Truck  Tractors." 
llie  1995  version  of  the  recommended 
practice  continues  to  use  the  20-gallon- 
per-minute  criterion  for  fill  pipes. 

The  FHWA  does  not  have  technical 
documentation  explaining  the  rationale 
for  the  SAE's  original  use  of  the  20- 
gallon-per-minute  rate  in  1949  and 
believes  the  adoption  of  the  criterion  in 
Federal  regulations  may  have  resulted 
in  its  continued  use  in  the  current  SAE 
recommended  practice  which  references 
§§  393.65  and  393.67.  As  stated  by  the 
SAE,  "[t]he  intent  of  this  dociunent  is 
not  only  to  clarify  the  procediu-es  and 
reflect  the  best  currently  known 
practices,  but  also  to  prescribe 
requirements  *  *  *  that  meet  or  exceed 
all  corresonding  performance 
requirements  of  FMCSR  393.65  and 
393.67  that  were  in  effect  at  the  time  of 
issue." 

The  FHWA  believes  the  current 
requirement  may  need  to  be 
reconsidered  in  light  of  the  EPA 
requirements.  While  the  FHWA  reviews 
this  issue,  motor  carriers  should  not  be 
penalized  for  operating  vehicles  with 
non-compliant  fill  pipes  that  they  had 
no  practical  means  of  identifying.  The 
agency  has  made  a  preliminary 
determination  that  it  is  appropriate  to 
grant  an  exemption  to  §  393.67(c)(7)(ii) 
for  interstate  motor  carriers  operating 
Ford  Econoline  vehicles  and  requests 
public  comment  on  Ford's  application. 
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With  regard  to  Ford's  application  for 
ab  1  exemption  to  the  fuel  tank  marking 
a  I  id  certification  requirements 
( JS 393.67(fl(2)  and  {f)(3)(ii)),  the  FHWA 
aj  rees  with  Ford  that  there  is  no  readily 
an  iparent  adverse  impact  on  safety 
a  s  sociated  with  the  absence  of  the 
r  3  quired  markings.  Although  the  FHWA 
c  ( nsiders  marking  and  certification 
i  D  iportant  for  helping  enforcement 
qficials  and  motor  carriers  quickly 

tinguish  between  fuel  tanks  that  are 
fied  as  meeting  the  FHWA's 

uirements  and  those  that  are  not,  the 
A  does  not  believe  the  operators  of 

Ford  Econoline  vehicles  should  be 

talized  because  the  fuel  tanks  are  not 
ked  and  certified  in  accordance  with 
3.67. 
tie  absence  of  certification  labeling 
ulted  in  certain  State  enforcement 
cials  prohibiting  the  operation  of 
all  buses  built  on  Ford  Econoline 
tforms.  The  State  officials  and  motor 

ers  operating  those  vehicles 
cussed  the  issue  with  Ford  and 
uested  assistance  in  determining 
etber  the  fuel  tanks  met  the 
uirements  of  §  393.67.  Prior  to 
tification  from  State  enforcement 
cials  and  motor  carriers,  Ford  was 
tinware  that  customers  subject  to  the 

I  ]  liCSRs  aire  required  to  have  fuel  tanks 
t  ]at  meet  the  FHWA's  requirements, 

i  3  eluding  marking.  As  a  vehicle 

I I  anufacturer.  Ford  is  fully  aware  of  all 
a  [  iplicable  Federal  Motor  Vehicle  Safety 
£  1  andards  issued  and  enforced  by  the 

N  itional  Highway  Traffic  Safety 

y  I  Iministration,  the  agency  in  the  U.S. 

I  ii  »partment  of  Transportation 

r  3  sponsible  for  regulating  motor  vehicle 

a  [  id  equipment  manufacturers.  Ford  is 

I  i  ;s  familiar  with  the  equipment 

r  i  quirements  of  the  FHWA,  the  agency 
r  3  sponsible  for  regiilating  motor 
qarriers. 

Ford  has  met  with  FHWA  staff  to 
c  i  scuss  the  agency's  requirements  and 
c  c  nducted  certain  tests  to  determine 

V  rhether  its  fuel  tanks  satisfy  §  393.67.  It 

V  r^  determined  that  the  tanks  do  not 
Eibet  the  fill  pipe  tm uirements,  and  do 

II  ot  have  the  necessary  certification.  An 
epfemption  to  the  certification  is  needed 

:ause  Ford  cannot  misrepresent  its 
duct  by  certifying  compliance  with 
applicable  provisions  in  §  393.67 
vir|iile  its  fill  pipe  designs  allow  only  17 
ons  of  gasoline  fuel  per  minute  to 
<jiw  into  the  fiiel  tank.  The  agency 
ieves  granting  exemptions  for  the 
ected  motor  carriers  is  the  most 
fective  way  to  resolve  the  problem 
While  ensuring  highway  safety. 


Terms  and  Conditioiis  for  the 
Exemption 

The  FHWA  would  provide 
exemptions  to  §§  393.67(c)(7)(ii), 
393.67(f)(2).  and  393.67(f)(3)(ii)  for 
motor  carriers  operating  Ford 
Econoline-based  vehicles.  The 
exemption  would  be  valid  for  two  years 
bom  the  date  of  approval,  imless 
revoked  earlier  by  the  FHWA.  Ford,  or 
any  of  the  affected  motor  carriers,  may 
apply  to  the  FHWA  for  a  renewal.  The 
exemption  would  preempt  inconsistent 
State  or  local  requirements  applicable  to 
interstate  commerce. 

The  motor  carriers  operating  these 
vehicles  would  not  be  required  to 
maintain  dociunentation  concerning  the 
exemption  because  the  vehicles  and  fuel 
tanks  have  markings  that  would  enable 
enforcement  officials  to  identify  them. 
The  vehicles  covered  by  the  exemptions 
can  be  identified  by  their  vehicle 
identification  niunbers  (VINs).  The  VINs 
contain  E30,  E37,  E39,  E40,  or  E47  codes 
in  the  fifth,  sixth,  and  seventh  positions. 
The  fuel  tanks  are  marked  with  Ford 
part  numbers  F3UA-9002-G*,  F3UA- 
9002-H*,  F4UA-9002-V*,  F4UA-9002- 
X*.  F5UA-9002-V*.  F5UA-9O02-X*, 
F6UA-9002-Y*,  F6UA-9002-Z* , 
F7UA-9002-C*.  and  F7UA-9002D* 
where  the  asterisk  (*)  represents  a  "wild 
card"  character  (any  ch^cter  of  the 
alphabet).  The  FHWA  believes  this 
information  is  sufficient  and  requests 
public  comment. 

Request  for  Comment 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  FHWA  is  requesting 
public  comment  from  all  interested 
persons  on  the  exemption  applications 
from  Ford.  All  comments  received 
before  the  close  of  business  on  the 
comment  closing  date  indicated  at  the 
beginning  of  this  notice  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the 
location  listed  luider  the  address  section 
of  this  notice.  Comments  received  after 
the  comment  closing  date  will  be  filed 
in  the  public  docket  and  will  be 
considered  to  the  extent  practicable,  but 
the  FHWA  may  grant  the  exemptions  at 
any  time  after  the  close  of  the  comment 
period.  In  addition  to  late  comments, 
the  FHWA  will  also  continue  to  file,  in 
the  public  docket,  relevant  information 
that  becomes  available  after  the 
comment  closing  date.  Interested 
persons  should  continue  to  examine  the 
public  docket  for  new  material. 

Authority:  49  U.S.C.  31136  and  31315:  and 
49  CFR  1.48. 


Issued  on:  August  2. 1999. 
Kenneth  R.  Wykle, 
Federal  Highway  Administrator. 
(FR  Doc.  99-20517  Filed  8-9-99;  8:45  am] 
BiujNO  cooE  4eio-2a-r 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Ooclwt  No.  MARAO-1999-6057] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Maritime 
Administration's  (MARAD)  intentions 
to  request  approval  for  three  years  of  an 
existing  information  collection  entitled 
"Shipbuilding  Orderbook  and  Shipyard 
Employment" 

DATES:  Comments  should  be' submitted 
on  or  before  October  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Seidman,  @ffice  of  Ship 
Construction,  Maritime  Administration, 
400  Seventh  Street,  SW,  Room  8311, 
Washington,  D.C.  20590,  telephone 
numbei^202-366-1888.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Shipbuilding 
Orderbook  and  Shipyard  Employment. 

Type  of  Request:  Approval  of  an 
existing  information  collection. 

OMB  Control  Number:  2133-0029. 

Form  Number:  MA-832. 

Expiration  Date  of  Approval:  Three 
years  from  the  date  of  approval. 

Summary  of  Collection  of 
Information:  In  accordance  with 
Sections  210  and  211  of  the  Merchant 
Marine  Act,  1936,  as  amended,  this 
collection  of  information  will  help 
facilitate  MARAD's  efforts  to  monitor 
the  shipbuilding  industry's  health  and 
current  emplo)rment,  facility  utilization, 
and  scheduling  practices.  Additionally, 
this  data  will  facilitate  the  projection  of 
future  employment  needs  and  facility 
availability  for  future  shipbuilding 
work. 

Need  and  Use  of  the  Information:  The 
collection  of  information  is  necessary  in 
order  for  MARAD  to  perform  and  carry 
out  its  duties  required  by  section  210 
and  211  of  the  Merchant  Marine  Act, 
1936. 

Description  of  Respondents:  U.S. 
Shipyards  which  agree  to  complete  the 
information  and  return  it  to  the 
MARAD. 
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Annual  Responses:  800  responses. 

Annual  Burden:  400  hours. 

Comments:  Signed  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  dociunent  and 
must  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW.  Washington.  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically,  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  function  of' 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
biuden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  et.  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the^ 
World  Wide  Web  at  http://dms.dot.gov. 

Dated:  August  4. 1999. 


By  Order  of  the  Maritime  Administrator. 
loel  C.  Richard, 
Secretary. 

(FR  Doc.  99-20484  Filed  8-9-99;  8:45  am] 
BILUNG  CODE  «10-«1-P 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Offfice  of  Hazardous  Materials  Safety; 
Notice  of  Delays  in  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 
FOR  FURTHER  MFORMATION  CONTACT:  J. 
Suzanne  Hedgepeth.  Director,  Office  of 

New  Exemption  Applications 


Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transfmrtation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001,  (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information 
from  applicant 

2.  Extensive  public  comment  imder 
review 

3.  Application  is  technically  very 
complex  and  is  of  significant 
impact  or  precedent-setting  and 
requires  extensive  analysis 

4.  Staff  review  delayed  by  other 
priority  tissues  or  volume  of 
exemption  applications 

Meaning  nf  Application  Number 

Suffixes 
N — New  application 
M — ^Modification  request. 
PM — Party  to  application  with  the 

modification  request 

Issued  in  Washington,  DC,  on  August  3, 
1999. 

).  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemption  and  Approval. 


Application  No. 


Applicant 


Reason  for 
delay 


Estimated  date 
of  completion 


11699-N 
11767-N 
11817-N 
11862-N 
11894-N 
11927-N 
12020-N 
12029-N 
12032-N 
12033-N 
12051-N 
12064-N 
12071-N 
12106-N 
12123-N 
12125-N 
1212fr-N 
12142-N 
12144-W 
12146-N 
1214&-N 
12156-N 
12158-N 
12164-N 
12166-N 
i2171-N 
12173-N 
12181-N 
12194-N 
12203-N 
12204-N 
12205-N 
12206-N 


GEO  Speciatty  Chemicals,  Bastrop,  LA  

Auslmont  USA,  Inc.,  Thorofare,  NJ 

FIBA  Technologies,  Inc.,  Westboro,  MA  

The  BOC  Group,  Murray  Hill,  NJ 

Quicksilver  Fiberglass  Manufacturing  Ltd.,  Strome,  Attwrta,  CN 

Alaska  Marine  Lines,  Inc.,  Seattle,  WA  

Rhone-Poulenc,  Inc.,  Shelton,  CT 

NACO  Technologies,  Lombard.  IL 

PtiysKal  Acoustk:s  Quality  Services,  Lawrenceville,  NJ  

PPG  Industries,  Inc.,  Pittsburgh,  PA  

General  American  Transportation  Corporation,  Chk»go,  IL 

OcckJent  Chemical  Corp.,  Webster,  TX  

Pennvratt  India  Limited,  Worii,  Mumbai,  IN  

Air  UqukJe  America  Corporation,  Houston,  TX  

Eastman  Chemwal  Co.,  Kingsport.  TN 

Mayo  Foundatkxi,  Rochester,  MN 

LaRoche  Industries  Inc.,  Atlanta,  GA  

Aristech  Chemnal  Corp.,  Pittsburgh,  PA 

Sea-Land  Servk».  Inc..  Chartotte,  NC  

Luxfer  Gas  Cylinders,  Riverside,  CA 

Eastman  Kodak  Company,  Rochester,  NY  

Columbia  Falls  Aluminum  Co.,  Columbia  Falls,  MT 

Hickson  Corporatkxi,  Conley,  GA 

Rhodia  Inc.,  Shelton,  CT  „ 

Dow  Coming  Corp.,  Midland,  Ml 

Arichell  Technokjgies,  Inc.,  West  Newton,  MA  

ARCO  Alaska,  Inc.,  Anchorage,  AK  

Aristech,  Pittsburgh,  PA 

Air  Products  &  Chemk»ls.  Inc.,  Allentown,  PA 

Ceianese  Ltd..  Dallas.  TX 

Express  Service  &  Lockheed  Martin,  Princeton,  NJ  

Independent  Chemk:al  Corp.,  Glendale,  NY >„ 

Gerwral  Electric  Sihcones,  Watertord,  NY 


4 

4 

1.4 

4 
4 
4 
4 
4 

-  4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 

•  4 
4 
4 
4 
4 
1 
4 
4 


08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
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Modifications  to  Exemptions 


Application  No. 


Applicant 


Reason  for 
delay 


Estimated  date 
of  completion 


:415-M  .. 
<354-M  .. 
f611-fM  .. 
(765-M  ., 
12B&-M  .. 
!419-M  .. 
10677-M 
10921-M 

0929-4A 
•0977-M 
11173-M 
' 1327-M 
M613-M 
•U6&-M 
•1173-M 

1327-M 
■1613-M 
'1769-M 
-1856-M 

2013-M 


U.S.  Department  of  Defense  (MTMC),  Falte  Church,  VA  ... 

PPG  Industries,  Inc.,  Pittsburgh,  PA  

Gardner  Cryogenics,  Lehigh  Valley,  PA 

Gardner  Cryogenics  Lehigh  Valley,  PA 

ERMEWA,  Inc..  Houston,  TX 

FIBA  Technologies,  Inc.,  Westboro,  MA  

Suunto  USA,  Carlsbad,  CA  

The  Procter  &  Gamble  Company,  Cincinnati,  OH 

Consolidated  Rail  Corporation,  Philadelphia,  PA 

Federal  Industries  Corporation  Plymouth,  MN  

Olin  Corporation,  Norwalk,  CT 

Phoenix  Services  Limited  Partnership,  Pasadena,  MD 

Solutia,  Inc.,  St.  Louis,  MO 

HCI  USA  Distribution  Co.,  Inc..  Innne.  CA 

Olin  Corporation,  Norwalk,  CT 

Phoenix  Services  Limited  Partnership,  Pasadena,  MD 

Solutia,  Inc.,  St.  Louis,  MO „.... 

HCI  USA  Distribution  Co.,  Inc.,  Innne,  CA 

Olin  Corp/Motorola  Corp 

HCI  USA  Distribution  Companies  Incorporated,  Irvine,  CA 


8/31/1999 
8/31/1999 
8/31/1999 
8/31/1999 
8/31/1999 
8/31/1999 
8/31/1999 
8/31/1999 
8/31/1999 
8/31/1999 
8/31/1999 
8/31/1999 
9/30/1999 
7/30/1999 
8/31/1999 
8/31/1999 
9/30/1999 
7/30/1999 
9/30/1999 
7/31/1999 


S 


[  Tl  Doc.  99-20512  Filed  8-9-99;  8:45  am] 

E  ILLMa  CODE  4910-60-41 


IEPARTMENT  OF  TRANSPORTATION 
•March  and  Special  Programs 
/  kdministration 

I  Kjartorly  Perfbrmanca  Raviaw  Meeting 
I  n  the  Contract  "Detection  of 
■achanlcal  Danrnga  in  PIpaiines" 
k  Ikxitract  DTRS-56-96-C-0010) 

t  iGENCY:  Research  and  Special  Programs 
/  Ldministration  (RSPA).  DOT. 
t  iCnON:  Notice  of  meeting. 


SUMMARY:  RSPA  invites  the  pipeline 
i  idustry,  in-line  inspection  ("smart 
I  ig")  vendors,  and  the  general  public  to 
t  ae  last  quarterly  performance  review 
I  aeeting  of  progress  on  the  contract 
Detection  of  Mechanical  Damage  in 
pipelines."  The  meeting  is  open  to 
i  nyone,  and  no  registration  is  required. 
'  Us  contract  is  being  performed  by 
I  lattelle  Memorial  Institute  (Battelle), 
t  long  with  the  Southwest  Research 
I  nstitute,  and  Iowa  State  University.  The 
c  ontract  is  a  research  and  development 
c  ontract  to  develop  electromagnetic  in- 
1  ine  inspection  technologies  to  detect 
E  nd  characterize  mechanical  damage 
E  nd  stress  corrosion  cracking.  The 
I  leeting  will  cover  a  review  of  the 
c  verall  project  plan,  the  status  of  the 
c  ontract  tasks,  progress  made  diu'ing  the 
I  ast  quarter,  and  projected  activity  for 
t  le  remainder  of  ihe  contract. 
I  lATES:  The  last  quarterly  performance 
1 9view  meeting  will  be  held  on  Monday, 
/  LUgust  30, 1999  beginning  at  1  p.m.  and 
t  nding  around  5  p.m. 


ADDRESSES:  The  quarterly  review 
meeting  will  be  held  at  The  Antlers 
Adam's  Mark  Hotel,  4  South  Cascade 
Avenue,  Colorado  Springs,  CO  80903. 
The  hotel's  telephone  number  is  (719) 
473-5600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  W.  Ulrich,  Contracting  Officer's 
Tedmical  Representative,  OfBce  of 
Pipeline  Safety,  telephone:  (202)  366- 
4556,  FAX:  (202)  366-4566,  e-mail: 
lloyd.iilrich@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

RSPA  is  conducting  quarterly 
meetings  on  the  status  of  its  contract 
"Detection  of  Mechanical  Damage  in 
Pipelines"  (Contract  DTRS-56-96-C- 
0010)  because  in-line  inspection 
research  is  of  immediate  interest  to  the 
pipeline  industry  and  in-line  inspection 
vendors.  The  research  contract  with 
Battelle  is  a  cooperative  effort  between 
the  Gas  Research  Institute  (GRI)  and 
DOT,  with  GRI  providing  technical 
guidance.  The  meetings  allow 
disclosme  of  the  results  to  interested 
parties  and  provide  an  opportunity  for 
interested  parties  to  ask  Battelle 
questions  concerning  the  research. 
Attendance  at  this  meeting  is  open  to  all 
and  does  not  require  advanced 
registration  nor  advanced  notification  to 
RSPA. 

We  specifically  want  that  segment  of 
the  pipeline  industry  involved  with  in- 
line inspection  to  be  aware  of  the  status 
of  this  contract.  To  assure  that  a  cross 
section  of  industry  is  well  represented 
at  these  meetings,  we  have  invited  the 
major  domestic  in-line  inspection 
company  (Tuboscope  Vetco  Pipeline 


Services)  and  the  following  pipeline 
industry  trade  associations:  American 
Petroleum  Institute,  Interstate  Natiual 
Gas  Association  of  America,  and  the 
American  Gas  Association.  Each  has 
named  an  engineering/technical 
representative  and,  along  with  the  GRI 
representative  providing  technical 
guidance,  form  the  Industry  Review 
Team  (IRT)  for  the  contract. 

The  original  objective  was  to  open 
each  quarterly  performance  review 
meeting  to  the  public.  The  first  quarterly 
meeting  was  conducted  on  October  22, 
1996,  in  Washington,  DC.  However, 
-preparing  for  a  formal  briefing  each 
quarter  takes  a  considerable  amount  of 
time  and  resources  on  Battelle's  part 
that  could  be  better  used  to  conduct  the 
research.  Therefore,  Battelle  requested 
and  RSPA  concurred  that  futiue  public 
meetings  would  be  conducted  semi- 
annually. Conducting  public  meetings 
semi-annually  will  provide  all 
interested  parties  with  sufficient  update 
of  progress  in  the  research.  Only  the  IRT 
and  RSPA  staff  involved  with  the 
contract  will  be  invited  to  the  quarterly 
performance  review  meetings  held 
between  the  public  semi-annual 
meetings. 

Another  objective  is  to  conduct  many 
of  the  semi-annual  meetings  at  the  same 
location  and  either  before  or  after  a 
meeting  of  GRI 's  Nondestructive 
Evaluation  Technical  Advisory  Group  to 
enable  participation  by  pipeline 
technical  personnel  involved  with 
nondestructive  evaluation.  This  meeting 
is  being  held  in  Colorado  Springs  the 
day  before  a  meeting  of  the  GRI 
Nondestructive  Technical  Advisory 
Group.  Each  of  the  semi-annual 
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meetings  have  been  announced  in  the 
Federal  Register  at  least  two  weeks 
prior  to  the  meeting. 

n.  The  Contract 

The  Battelle  contract  is  a  research  and 
development  contract  to  evaluate  and 
develop  in-line  inspection  technologies 
for  detecting  mechanical  damage  and 
cracking,  such  as  stress-corrosion 
cracking  (SCC),  in  natural  gas 
transmission  and  hazardous  liquid 
pipelines.  Third-party  mechanical 
damage  is  one  of  the  largest  causes  of 
pipeline  failure,  but  existing  in-line 
inspection  tools  cannot  always  detect  or 
accurately  characterize  the  severity  of 
some  types  of  third-party  damage  that 
can  threaten  pipeline  integrity. 
Although  see  is  not  very  common  on 
pipelines,  it  usually  appears  in  high- 
stressed,  low-population-density  areas 
and  only  when  a  limited  set  of 
environmental  conditions  are  met. 
Several  attempts  have  been  made  to 
develop  an  in-line  inspection  tool  for 
SCC,  but  there  is  no  commercially 
successful  tool  on  the  market. 

Under  the  contract,  Battelle  is 
evaluating  and  advancing  magnetic  flux 
leakage  (NfFL)  inspection  technology  for 
detecting  mechanical  damage  and  two 
electromagnetic  technologies  for 
detecting  SCC.  The  focus  is  on  MFL  for 
mechanical  damage  because  experience 
shows  MFL  can  characterize  some  types 
of  mechanical  damage  and  can  be 
successfully  used  for  metal-loss 
corrosion  under  a  wide  variety  of 
conditions.  The  focus  for  SCC  is  on 
electromagnetic  technologies  that  can  be 
used  in  conjimction  with,  or  as  a 
modification  to.  MFL  tools.  The 
technologies  to  be  evaluated  take 
advantage  of  the  MFL  magnetize  either 
by  enhancing  signals  or  using  electrical 
currents  that  are  generated  by  the 
passage  of  an  inspection  tool  through  a 
pipeline. 

The  contract  includes  three  major 
tasks.  Task  1  evaluated  existing  MFL 
signal  generation  and  analysis  methods 
and  established  a  baseline  frpm  which 
today's  tools  can  be  evaluated  and 
tomorrow's  advances  measured.  Then, 
improvements  to  signal  analysis 
methods  were  developed  and  verified 
through  testing  under  realistic  pipeline 
conditions.  Finally,  it  built  an 
experience  base  and  defect  sets  to 
generalize  the  results  from  individual 
tools  and  analysis  methods  to  the  full 
range  of  practical  applications. 

Task  2  evaluated  two  inspection 
technologies  for  detecting  stress 
corrosion  cracks.  The  focus  in  Task  2 
was  on  electromagnetic  techniques  that 
have  been  developed  in  recent  years  and 
that  could  be  used  on  or  as  a 


modification  to  existing  MFL  tools. 
Three  subtasks  evaluated  velocity- 
induced  remote-field  techniques, 
remote-field  eddy-current  techniques, 
and  external  techniques  for  sizing  stress 
corrosion  cracks.' 

Task  3  is  verifying  the  results  from 
Tasks  1  and  2  by  tests  under  realistic 
pipeline  conditions.  Task  3  is  (1) 
extending  the  mechanical  damage 
detection,  signal  decoupling,  and  sizing 
algorithms  developed  in  the  basic 
program  to  include  the  effects  of 
pressiue,  (2)  verifying  the  algorithms 
under  pressurized  conditions  in  GRI's 
4,700  foot,  24-inch  diameter  Pipeline 
Simulation  Facility  (PSF)  flow  loop,  and 
(3)  developing  techniques  to  measure 
stress  and  determine  the  severity  of 
mechanical  damage  and  cracks. 

A  drawback  of  present  pig  technology 
is  the  lack  of  a  reliable  pig  performance 
verification  procedure  that  is  generally 
accepted  by  the  pipeline  industry  and 
RSPA.  The  experience  gained  by  the 
pipeline  industry  and  RSPA  with  the 
use  of  the  PSF  flow  loop  in  this  project 
will  provide  a  framework  to  develop 
procedures  for  evaluating  pig 
performance.  £)efect  detection  reliability 
is  critical  if  instrumented  pigging  is  to 
be  used  as  an  in-line  inspection  tool  in 
pipeline  industry  risk  management 
programs. 

The  ultimate  benefits  of  the  project 
could  be  more  efficient  and  cost- 
effective  operations,  maintenance 
programs  to  monitor  and  enhance  the 
safety  of  gas  transmission  and 
hazardous  liquid  pipelines.  Pipeline 
companies  will  benefit  fit)m  having 
access  to  inspection  technologies  for 
detecting  critical  mechanical  damage 
and  stress-corrosion  cracks.  Inspection 
tool  vendors  will  benefit  by 
luderstanding  where  improvements  are 
beneficial  and  needed.  These  benefits 
will  support  RSPA's  long-range 
objective  of  ensuring  the  safety  and 
reliability  of  the  gas  transmission  and 
hazardous  liquid  pipeline 
infrastructure. 

Issued  in  Washington,  DC. 
Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  99-20538  Filed  8-9-99;  8:45  am] 
aujNGCOOE  40ia-a(M> 


■  The  report  summarizing  the  work  conducted 
under  tasks  1  and  2  can  be  found  from  viewing  the 
RSPA  home  page,  http://ops.dol.gov. 


DEPARTMENT  OF  TRANSPORTATION 

ResMrch  and  Special  Programs 
Administration 

[Docket  No.  RSPA-«»-«442;  Notice  2] 

Chavron  Pipe  Una  Company;  Grant  of 
Waivar 

AGENCY:  Research  and  Special  Programs 
Administration,  EKDT. 
ACTION:  Notice. 

Chevron  Pipe  Line  Company  (CPL) 
petitioned  the  Research  and  Special 
Programs  Administration  (RSPA)  for  a 
waiver  ht)m  compliance  with  49  CFR 
19.612(b)(3),  which  requires  that  gas 
pipeline  facilities  in  the  Gulf  of  Mexico 
foimd  to  be  exposed  on  the  seabed  or 
constituting  a  hazard  to  navigation  bo 
reburied  so  that  the  top  of  the  pipe  is 
36  inches  below  the  seabed. 

CPL  proposed  to  install  concrete  mesh 
blanket  units  to  protect  the  pipeline 
&t>m  damage  in  lieu  of  the  36  inches  of 
cover  required  by  (192.612(b)(3)).  Each 
concrete  mesh  blanket  unit  is  a  20-foot 
by  8-foot  by  9-inch  section  constructed 
from  160  individually  cast  17-inch  by 
17-inch  by  9-inch  beveled  concrete 
briquettes  inter-connected  Avith  V4-inch 
polypropylene  UV  stabilized  line. 

On  May  27, 1999  we  published  a 
notice  of  petition  for  waver  with  request 
for  comments  in  the  Federal  Register 
(60  FR  27809  May  25,  1995).  We 
received  two  comments.  The  first 
commenter  opined  that  the  alternative 
to  cover  the  line  with  a  9"  concrete  mat 
did  not  appear  to  provide  equal 
protection  to  the  pipeline  to  that  of  36" 
of  natiual  cover.  The  commenter  further 
stated  that  the  mat  would  prodiice  a 
hump  on  the  gulf  floor  which  may 
create  further  safety  risk.  The  second 
commenter  expressed  interest  in  the 
proposal  to  require  a  rock  shield.  The 
commenter  believed  that  a  pipe  of  the 
diameter  would  have  been  concrete 
coated  before  installation  thus  negating 
the  need  for  any  further  protection  of 
the  pipe  from  the  concrete  mesh  blanket 
units. 

We  have  considered  the  concerns 
expressed  by  the  commenter  and  agree 
that  the  concrete  mat  could  under  some 
circumstances  pose  a  hazard  to 
navigation  by  reducing  the  water  depth 
by  9-inches.  However,  the  potential  for 
adverse  consequences  of  a  vessel 
striking  the  mat  is  less  than  the 
potential  for  adverse  consequence  for  a 
vessel  striking  and  rupturihg  a  high 
pressiue  natural  gas  pipeline.  As 
evidenced  by  repeated  surveys  in  this 
area,  the  gulf  floor  consists  of  sugar 
sands  which  are  highly  susceptible  to 
erosion.  Although  the  concrete  mats 
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I  rould  reduce  the  depth  of  water  by  9- 
j  iches,  the  mats  provide  consistent 
]  enetration  resistance  and  are  designed 
( >  promote  the  collection  of  bottom  silt 
I  tid  vegetative  growth.  This  silt-ia 
]  rocess  is  achieved  by  particulates 
'opping  out  of  the  water  column  as  a 
isult  of  reduced  current  flow  across  the 
lesh  blankets  and  will  add  stability  to 
le  installation  while  building  cover 
'er  the  pipeline.  The  concrete  blanket 
ill  consistently  protect  the  line  to  an 
[ual  or  greater  degree  as  will  36-inches 
soft,  unstable  natiual  cover. 
We  agree  with  the  second  commenter 
lat  the  rock  shield  would  be 
1 1  imecessary  if  the  pipeline  is  concrete 
( ;i  >ated.  CPL  confirms.that  the  pipeline 
1  \  as  concrete  coated.  Therefore  we  will 
1 1 3t  require  a  rock  shield  to  be  installed. 

In  cuusiderdliou  uf  the  furguing  we 
J  i  nd  that  the  requested  waiver  of 
compliance  with  §  192.612(c)(3)  is  not 
'  iconsistent  with  pipeline  safety, 
lerefore  the  request  for  waiver  is 
ited. 

FURTHER  INFORMATION  CONTACT:  L.E. 
»rrick  by  telephone  at  202-366-5523, 
fax  at  202-366-4566,  by  mail  at  U.S. 
apartment  of  Transportation,  RSPA, 
IJI»S-10,  400  Seventh  Street,  SW. 
^Vashington,  DC  20590,  or  via  e-mail  to 
la, herrick@rspa.dot.gov  regarding  the 
s|i  ibject  matter  of  this  notice. 

Authority:  49  U.S.C.  60118(c);  49  CFR  1.53. 

Issued  in  Washington,  DC,  on  August  5, 
l|t99. 

i  J  chard  B.  Feider, 

/  i  sociate  Administrator  for  Pipeline  Safety. 
I  •  I  Doc.  99-20539  Filed  8-9-99;  8:45  ami 
BmmG  CODE  4910-60-P 


[  i  EPARTMENT  OF  THE  TREASURY 

E I  iraau  of  Alcohol,  Tobacco  and 
Firaamis 

F I  oposed  Collection;  Commant 
Fiiquast 

A  C  HON:  Notice  and  request  for 
comments. 


S  J  MMARY:  The  Department  of  the 
T  r  9asury,  as  part  of  its  continuing  effort 
t(  I  reduce  paperwork  and  respondent 
b  J  rden,  invites  the  general  public  and 
o  ]  ler  Federal  agencies  to  take  this 
o  jportunity  to  comment  on  proposed 
atid/or  continuing  information 
C(  >ilections,  as  required  by  the 

lerwork  Reduction  Act  of  1995, 

die  Law  104-13  (44  U.S.C. 
3^b6(c){2)(A)).  Currently,  the  Bureau  of 

:ohol.  Tobacco  and  Firearms  within 

Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  For  Permit  User  Limited 


Display  Fireworks  Under  (18  U.S.C. 
Chapter  40,  Explosives). 
DATES:  Written  conunents  should  be 
received  on  or  before  October  12, 1999 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Btireau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Michael 
Bouchard,  Chief,  Arson  and  Explosives 
Programs  Division.  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202) 927-7930. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  Penni;  User 
Limited  Display  Fireworks  Uihfer  (18 
U.S.C.  Chapter  40,  ExplosivesjT 
OMB  Number:  1512-0399. 
Fomi  Number:  ATF  F  5400.21. 
Abstract:  ATF  F  5400.21  is  usedlo 
verify  the  eligibility  of  and  grant 
permission  to  the  holder  to  buy  or 
transport  explosives  in  interstate 
commerce  on  a  one-time  basis.  The 
record  retention  requirement  for  this 
information  collection  is  indefinitely. 

Current  Actions:  There  are  no  changes . 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 
Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
1800. 

Estimated  Time  Per  Respondent:  18 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  540. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biu-den  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology;    . 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  August  2. 1999. 
WilUam  T.  Earle, 

Assistant  Director  (Management)  CFO. 
|FR  Doc.  99-20566  Filed  8-9-99;  8:45  am) 
BILUNG  CODE  4ai»-31-l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-NEW] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
new  collection,  and  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  needed  to  develop 
census  data  on  veterans  enrolled  in 
VA's  health  care  system. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  12,  1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
W.  Bickoff,  Veterans  Health 
Administration  (193B1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW,  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-NEW"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Aim 
W.  Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
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(2)  the  accniracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles: 

a.  Census  of  Health  of  Veterans,  Short 
Form  36 (10-21034, 10-21034a.  10- 
21034b,  10-21034C,  l&-21034d.  10- 
210346  and  10-21034f). 

b.  Census  of  Enrollment  Status,  VA 
Form  10-21034g. 

OMB  Control  Number:  2900-NEW. 

Type  of  Review:  New  collection. 

Abstract: 

a.  Census  of  Health  of  Veterans.  The 
information  is  to  be  used  for  clinical 
purposes  by  doctors,  health  care 
providers,  administrators,  and  policy 
makers  in  the  routine  care  of  patients 
and  to  characterize  individual  physician 
and  hospital  practices. 

b.  Census  of  Enrollment  Status.  The 
information  to  develop  the 
characteristics  of  the  new  VA  enrolled 
population. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden: 

a.  Census  of  Health  of  Veterans — 
750,000  hours. 

b.  Census  of  Enrollment  Status— 4,050 
hou:s. 

Estimated  Average  Burden  Per    - 
Respondent: 

a.  Census  of  Health  of  Veterans— 15 
minutes. 

b.  Census  of  Enrollment  Status — 9 
minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 

a.  Census  of  Health  of  Veterans — 
3,000,000. 

b.  Census  of  Enrollment  Status — 
27.000. 

Dated:  July  12, 1999. 

By  direction  of  the  Secretary. 
Sandra  S.  Mclntyre, 
Management  and  Program  Analyst. 
Information  Management  Service. 
IFR  Doc.  99-20529  Filed  8-9-99;  8:45  am) 
8NJJNQ  CODE  n20-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0005] 

PropoMd  kitaniMtion  Collection 
Activity:  PropoMd  Collection; 
Comment  Recyieet 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  ciurently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  a  parent's 
eligibility,  dependency  and  income,  as 
applicable,  for  the  death  benefit  sought. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  12, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0005"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPn.EMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  piusuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 


collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Dependency 
and  Indenmity  Compensation  by 
Parent(s),  VA  Form  21-535. 

OMB  Control  Number:  2900-0005. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  gather 
the  necessary  information  to  determine 
a  parent's  eligibility,  dependency  and 
income,  as  applicable,  for  death 
benefits.  Without  the  information,  VA 
could  not  make  a  determination  on  the 
death  benefit  sought. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  25,056 
hours. 

Estimated  Average  Burden  Per 
Respondent:  1  hour  12  minutes. 

Freqvprtcy  of  Response:  Generally  one 
time. 

Estimated  Ntunber  of  Respondents: 
20,880. 

Dated:  July  13, 1999. 
By  direction  of  the  Secretary: 
Sandra  S.  Mclntjrre, 

Management  and  Program  Analyst, 
Information  Management  Service. 
(FR  Doc.  99-20530  Filed  8-9-99;  8:45  amj 
aaiJNQ  CODE  8320-01-r 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0241] 

Proposed  Information  Collection 
Activity:  Propoeed  Collection: 
ifOnMneni  nei|uen 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs 
ACTION:  Notice 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  annotmcing  an 
opporttmity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  ere  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  establish  the  reasonable  value 
of  used  manufactured  home  units 
proposed  for  guaranteed  financing. 


0)4TES:  Written  conunents  and 
rfe  jommendations  on  the  proposed 
c  ]  Uection  of  information  should  be 
rsceived  on  or  before  October  12, 1999. 

aIi^DRESSES:  Submit  written  comments 

the  collection  of  information  to 
Nincy  J.  Kessinger,  Veterans  Benefits 
/  I  Iministration  {20S52),  Department  of 
\  <iterans  Affairs,  810  Vermont  Avenue, 
hfVV,  Washington,  DC  20420.  Please  refer 

"OMB  Control  No.  2900-0241"  in 
a[iy  correspondence. 

F :  R  FURTHER  INFORMATION  CONTACT: 

h  iincy  J.  Kessinger  at  (202)  273-7079  or 
FyiX  (202)  275-5947. 

SL  PPLEMENTARY  INFORMATION:  Under  the 
Y%A  of  1995  (Pubhc  Law  104-13;  44 
l)  S.C,  3501-3520),  Federal  agencies 
n  I  List  obtain  approval  firom  the  Office  of 
N I  uagement  and  Budget  (OMB)  for  each 
c  3  Uection  of  information  they  conduct 
sponsor.  This  request  for  comment  is 
fa  E  ing  made  pursuant  to  section 
3  i  06(c)(2)(A)  of  the  PRA. 


With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Request  for  Determination  of 
Reasonable  Value  (Used  Manufactured 
Home)  VA  Form  26-8728. 

OMB  Control  Number:  2900-0241. 

Type  of  Review:  Extension  of  a 
currently  approved  collection.    ■ 


Abstract:  The  information  is 
submitted  to  VA  by  buyers,  owners/ 
sellers,  lenders,  and  manufactured  home 
dealers  to  obtain  appraisals  of  used 
manufactured  home  units  proposed  for 
guaranteed  financing.  Without  the 
information,  VA  could  not  establish  the 
reasonable  value  of  such  units. 

Affected  Public:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Annual  Burden:  38  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
225. 

Dated:  July  12, 1999. 

By  direction  of  the  Secretary: 
Sandra  S.  Mclntyre, 
Management  and  Program  Analyst, 
Information  Management  Senice 
(FR  Doc.  99-20531  Filed  8-9-99;  8:45  am] 
BILUNG  CODE  8320-01-P 
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issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewtiere  In  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 122, 123, 124,  and  501 

[FRL-6401-2] 

RIN  2040-^^839 

National  Poliutant  Discharge 
Elimination  Systam  Parmit 

Correction 

In  rule  dociunent  99-18866  beginning' 
on  page  42434  in  the  issue  of 


Wednesday,  August  4, 1999,  make  the 
following  correctlon(s): 

On  page  42434,  in  the  second  column, 
in  the  DATES  section,  in  the  first  line, 
after  "rule"  remove  "and"  and  add  "is 
effective  December  2, 1999,  and  the  stay 
on  . 
[FR  Doc.  C9-18866  Filed  a-9-99;  8:45  am) 

BILLING  CODE  1SOS-01-0 


Tuesday 
August  10,  1999 


Part  II 

Department  of 
Education 

34  CFR  Parts  682  and  685 
Federal  Family  Education  Loan  Program 
and  William  D.  Ford  Federal  Direct  Loan 
Program;  Proposed  Rule 
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DEPAimiENT  OF  EDUCATION 

34  CFR  parts  682  and  686 

RIN1846-AA00 

FMaral  Family  Education  Loan 
rrayam  ano  wHRani  u.  rora  raoafai 
Mrad  Loan  Program 

AQENCY:  Department  of  EducatitMi. 
ACTION:  Notice  of  proposed  rulemaking. 


f:  The  Secretary  proposes  to 
amend  the  Federal  Fuaily  Education 
Loan  (FFEL)  Program  regulations  and 
the  William  D.  Ford  Federal  Direct  Loan 
(Direct  Loan)  Program  regulations. 
These  proposed  regulations  are  needed 
to  implement  recendy  enacted  changes 
to  the  HighOT  Education  Act  of  1965 
made  by  the  Higher  Education 
Amendments  of  1998.  The  proposed 
regulations  deal  with  provisions  of  the 
H^er  Education  Amendments  of  1998 
that  affect  FFEL  borrowers,  schools, 
lenders,  and  guaranty  agencies  and 
Direct  Loan  borrowers  and  schools. 
These  proposed  regulations  seek  to 
improve  the  efBdency  of  Federal 
student  aid  programs,  and,  by  so  doing, 
to  improve  meir  capacity  to  enhance 
oppOTtunities  for  postsecondary 
education. 

DATES:  We  must  receive  your  comments 
on  or  before  September  15, 1999. 
A00RES8ES:  Address  all  comments 
concerning  these  proposed  regulations 
to  Ms.  Patsy  Beavan  and  Ms.  Nicki 
Meoli,  U.S.  Department  of  Education, 
PO  Box  23272,  Washington,  DC  20026- 
3272.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address:  loansnpnnded.gov 

If  you  want  to  comment  on  the 
information  collection  requirements, 
you  must  send  your  comments  to  the 
Office  of  Management  and  Budget  at  the 
address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
You  may  also  send  a  copy  of  these 
comments  to  the  Department 
representatives  named  in  this  section. 
FOR  RJRTHER  mFORMAIION  CONTACT:  For 
the  FFEL  Program,  Ms.  Patsy  Beavan,  or 
for  the  Direct  Loan  Program,  Ms.  Nicki 
Meoli,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  Room  3045, 
Regional  OfBce  Building  3,  Washington, 
DC  20202-5346.  Telephone:  (202)  708- 
8242.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  one  of  the  contact  persons 
listed  in  the  preceding  paragraph. 


SUPPLEMENTARY  MFORMATION: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 
To  ensure  that  your  comments  have 
maximum  effect  in  developing  the  final 
regulations,  we  urge  you  to  identify 
clearly  the  roecific  section  or  sections  of 
the  proposea  regulations  that  each  of 
your  comments  addresses  and  to  arruige 
your  commits  in  the  same  order  as  the 
proposed  regulations. 

We  invite  you  to  assist  us' in 
ccHnplying  Mrith  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  frmn 
these  proposed  regulations.  Please  let  us 
know  of  any  further  c^portunities  we 
should  take  to  reduce  potential  costs  cff 
Jicrease  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  in 
Room  3045,  Regional  Office  Building  3, 
7th  and  D  Streets,  SW.,  Washington.  DC. 
between  the  hours  of  8:30  a.m.  and  4 
p.m..  Eastern  time,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Rscmrd 

On  request,  we  will  supply  an 
appropriate  aid.  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
docket  for  these  proposed  regulations,  ff 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  you  may  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD,  you  may  call  the  FIRS  at  1-800- 
877-8339. 

General 

BacJcgrou/id 

On  October  7, 1998,  President  Clinton 
signed  into  law  the  Higher  Education 
Amendments  of  1998  (Pub.  L.  105- 
244)(1998  Amendments)  to  amend  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).The  1998  Amendments 
contained  a  number  of  changes  to  the 
Tide  IV  programs.  This  notice  of 
proposed  rulemaking  (NPRM)  addresses 
many  of  the  changes  that  affect  the  FFEL 
and  Direct  Loan  programs. 

Negotiated  Rulemaking 

Section  492  of  the  HEA  requires  that, 
before  publishing  any  proposed 
regulations  to  implement  programs 
under  Title  IV  of  the  HEA,  the  Secretary 
obtain  public  involvement  in  the 


development  of  the  proposed 
regulations.  After  obtaining  advice  and 
recommendations,  the  Seoetary  must 
conduct  a  negotiated  rulemaking 
process  to  develop  the  proposed 
regulations.  All  published  proposed 
r^iilations  must  conform  to  agreements 
resulting  bom  the  negotiated 
rulemaking  process  imless  the  Secretary 
reopens  the  negotiated  rulemaking 
inrocess  or  provides  a  written 
explanation  to  the  participants  in.  that 
process  why  the  Secretary  has  decided 
to  depart  from  the  agreements. 

To  obtain  puUic  involvement  in  the 
development  of  the  proposed 
regulations,  we  published  a  notice  in 
the  Federal  leister  (63  FR  59922, 
November  6, 1998)  requesting  advice 
and  recoqunendations  from  interested 
parties  concerning  what  regulations 
were  necessary  to  implement  Tide  IV  of 
the  HEA.  We  also  invited  advice  and 
recommendations  concerning  which 
regulated  issues  should  be  subjected  to 
a  negotiated  rulemaking  process.  We 
further  requested  advice  and 
recommendations  concerning  ways  to 
prioritize  the  niunerous  issues  in  Tide 
IV,  in  mder  to  meet  statutory  deadlines. 
Additionally,  we  requested  advice  and 
recommendations  concerning  how  to 
conduct  the  negotiated  rulemaking 
process,  given  the  time  available  and  the 
number  of  regulations  that  needed  to  be 
developed. 

In  addition  to  soliciting  written 
comments,  we  held  three  public 
hearings  and  several  informal  meetings 
to  give  interested  parties  an  opportunity 
to  share  advice  and  recommendations 
Mrith  the  Department.  The  hearings  were 
held  in  Washington,  IXI,  Chicago,  and 
Los  Angeles,  and  we  posted  transcripts 
of  those  hearings  to  the  Department's 
Information  for  Financial  Aid 
Professionals'  website  (http:// 
ifap.ed.gov).  I 

We  then  published  a  second  notice  in 
the  Federal  Register  (63  FR  71206, 
December  23, 1998)  to  announce  the 
Department's  intention  to  establish  four 
negotiated  rulemaking  committees  to 
draft  proposed  regulations 
implementing  Tide  IV  of  the  HEA.  The 
notice  announced  the  organizations  or 
groups  believed  to  represent  the 
interests  that  should  participate  in  the 
negotiated  rulemaking  process  and 
annoimced  that  the  Department  would 
select  participants  for  the  process  from 
nominees  of  those  organizations  or 
groups.  We  requested  nominations  for 
additional  participants  from  anyone 
who  believed  that  the  organizations  or 
groups  listed  did  not  adequately 
represent  the  list  of  interests  ouUined  in 
section  492  of  the  HEA.  Once  the  four 
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CO  nmittees  were  established,  they  met 
tc  develop  proposed  regulations  over 
tl  I !  course  of  several  months,  beginning 
iii  January. 

he  proposed  regulations  contained 
iiilthis  NPRM  reflect  the  final  consensus 
o  '  Negotiating  Committee  11 
(c  ( immittee),  which  was  made  up  of  the 
f(  1  lowing  members: 

American  Association  of 
dp  mmunity  Colleges. 

>  American  Association  of 
C^  smetology  Schools. 

»  American  Association  of  State 
C^  lieges  and  Universities. 

•  American  Council  on  Education. 
»  Career  College  Association. 

>  Coalition  of  Associations  of  Schools 
of  Ithe  Health  Professions. 

Coalition  of  Higher  Education 
^Usistance  Organizations. 

•  Consumer  Bankers  Association. 
»  Education  Finance  Coimcil. 

>  Education  Loan  Management 
Rje  sources. 

•  Legal  Services  Counsel  (a  coalition). 

•  National  Association  of  College  and 
L|i  dversity  Business  Officers. 

>  National  Association  for  Equal 
G{]  iportimity  in  Higher  Education. 

National  Association  of  Graduate/ 
PH)fessional  Students. 

National  Association  of 
Ii^^ependent  Colleges  and  Universities. 

National  Association  of  State 
S^dent  Grant  and  Aid  Programs. 

National  Association  of  State 
Lji^versities  and  Land-Grant  Colleges. 

National  Association  of  Student 
FUiancial  Aid  Administrators. 

National  Association  of  Student 
LUan  Administrators. 

>  National  Council  of  Higher 
E|:  ucation  Loan  Programs. 

National  Direct  Student  Loan 
CUalition. 

•  Sallie  Mae,  Inc. 
»  Student  Loan  Servicing  Alliance. 

>  The  College  Board. 

>  The  College  Fund/United  Negro 
Cjc  liege  Fund. 

>  United  States  Department  of 
Et  ucation. 

•  United  States  Student  Association. 

•  US  Public  Interest  Research  Group. 
\s  stated  in  the  committee  protocols, 

c^  isensus  means  that  there  must  be  no 
d  icsent  by  any  member  in  order  for  the 
cb  nmittee  to  be  considered  to  have 
T9I  iched  agreement.  Consensus  was 
reiched  on  all  of  the  proposed 
n  \  [ulations  in  this  dociunent. 

P  r  Dposed  Regulatory  Changes 

These  proposed  regulations  include, 
ii  I  addition  to  the  changes  made  to  the 
F I  lA  by  the  1998  Amendments, 
ci )  tiforming  changes  and  minor 
technical  dianges. 


The  proposed  regulations  address 
changes  that  are  specific  to  the  FFEL 
Program  and  changes  that  are  common 
to  both  the  FFEL  and  Direct  Loan 
programs.  The  following  discussion  of 
the  proposed  regulations  begins  with 
changes  that  affect  only  the  FFEL 
Program,  followed  by  changes  that  affect 
both  the  FFEL  and  Direct  Loan 
programs. 

Federal  Family  Education  Loan 
Program  Changes 

Section  682.102 — Obtaining  and 
Repaying  a  Loan 

The  proposed  regiilations  would 
modify  this  section  to  reflect  the  change 
made  by  the  1998  Amendments  to 
section  432(m)(l)(C)  of  the  HEA,  to 
require  the  use  of  the  Free  Application 
for  Federal  Student  Aid  (FAFSA)  as  the 
application  for  FFEL  subsidized  and 
unsubsidized  Stafford  loans  begiiming 
in  academic  year  1999-2000.  These 
proposed  regidations  also  include 
language  to  reflect  the  use  of  a  Master 
Promissory  Note  (MPN)  that  would 
allow  borrowers  to  receive,  in  addition 
to  an  initial  loan,  additional  loans  for 
the  same  or  subsequent  periods. 

The  proposed  regulations  also  would 
revise  this  section  to  reflect  the  change 
made  by  the  1998  Amendments  to  allow 
a  borrower  with  multiple  FFEL  holders 
to  secure  an  FFEL  Consolidation  loan 
from  any  eligible  FFEL  lender. 

Section  682.200— Definitions 

The  proposed  regulations  would 
implement  changes  made  by  the  1998 
Amendments  to  the  definition  of  an 
eligible  lender  in  section  435(d)(5)  of 
the  HEA.  Specifically,  the  1998 
Amendments  created  an  exception  to 
the  long-standing  provision  that 
prohibits  a  lender  from  providing 
inducements  to  schools  to  secure  loan 
applications.  The  exception  added  by 
the  1998  Amendments  provides  that, 
notwithstanding  the  general  prohibition 
on  inducements,  a  lender  may  provide 
a  school  with  assistance  "that  is 
comparable  to  the  kinds  of  assistance 
that  is  provided  by  the  Department  of 
Education." 

The  Department  expressed  its  view 
that  the  piu'pose  of  the  new  exception 
was  to  allow  lenders  to  provide 
assistance  to  schools  similar  to  that 
provided  by  the  Department  to  schools 
in  the  Direct  Loan  Program  and 
therefore  suggested  that  the  proposed 
regulations  be  limited  to  the  assistance 
provided  by  the  Department  for  the 
Direct  Loan  Program.  The  committee 
agreed  to  proposed  regulatory  language 
that  permits  lenders  to  provide 
assistance  "comparable  to  the  kinds  of 


assistance  provided  by  the  Secretary 
under,  or  in  furtherance  of  the  Federal 
Direct  Loan  Program."  This  proposed 
language  would  reflect  congressional 
intent  to  broaden  the  types  of  assistance 
that  lenders  may  provide  to  a  school 
while  retaining  meaning  for  the 
prohibition  against  lenders  providing 
inducements  to  schools. 

The  1998  Amendments  did  not 
change  the  general  prohibition  that 
lenders  cannot  provide  services,  at  less 
than  market  value,  to  a  school  in  order 
to  secure  applications.  In  general,  we 
believe  that  most  goods  and  services 
that  a  lender  provides  to  a  school  at  less 
than  their  fair  market  value  are,  by 
definition,  an  inducement.  If  those 
goods  and  services  are  provided  by  the 
lender  to  secure  applicants  for  loans,  the 
inducement  would  be  prohibited.  This 
is  especially  true  with  regard  to  goods 
and  services  provided  by  a  lender  that 
are  used  by  the  school  to  meet  its  Titie 
rv  program  responsibilities  under  the 
law  and  the  regulations.  The  Secretary 
believes  that  it  is  not  necessary  for  the 
lender  to  specifically  tie  the  goods  and 
services  to  loan  applications  for  certain 
activities  to  be  considered  improper 
inducements. 

Prior  to  the  1998  Amendments, 
certain  activities  by  lenders  could  have 
constituted  a  prohibited  inducement.  In 
light  of  the  new  law,  these  proposed 
regulations  broaden  the  types  of 
assistance  that  lenders  may  provide  to 
schools.  Accordingly,  the  following  are 
examples  of  activities  that  would  not 
jeopardize  a  lender's  status  as  an 
eligible  lender: 

•  Counseling:  A  lender  may  support 
schools  in  meeting  their  responsibilities 
to  provide  borrowers  with  initial 
counseling,  exit  counseling,  and  general 
debt  counseling.  In  providing  this 
support,  lenders  may: 

•  Assist  in  the  development,         * 
production,  and  distribution  of 
materials  used  by  schools  in  coimseling 
activities. 

•  Develop,  and  offer  to  schools, 
electronic  products  and  services, 
including  web-based  processes,  that  can 
be  used  to  meet  counseling 
requirements. 

•  Participate  in  counseling  sessions 
offered  by  a  school,  provided  that  the 
school  maintains  control  of  these  events 
and  school  staff  members  are  present. 

•  Participate  in  initial  counseling, 
provided  that  the  lender's  activities 
reinforce  the  student's  right  to  choose  a 
lender. 

•  Outreach:  A  leader  may  support 
schools  in  activities  to  inform  the  public 
or  students  of  the  availabiUty  of  student 
aid,  including  student  loans.  Lender 
participation  might  include  such 
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activities  as:  Providing  publicity  for 
outreach  events;  preparing,  producing, 
and  distributing  materials;  providing 
light  refreshment;  and  providing  staff  to 
assist  the  school  in  the  presentation. 
Permissible  outreach  activities  also 
include  those  that  are  undertaken  by  a 
lender  in  conjunction  with  a  guaranty 
agency. 

•  Computer  Support:  A  lender  may 
provide  computer  software,  technical 
support,  and  training —  but  not 
computer  hardware —  that  support  the 
technological  processes  used  by  the 
lender  in  its  administration  of  the  FFEL 
Program. 

•  Training:  A  lender  may  provide 
specialized  training  to  schools  in 
support  of  their  FFEL  Program 
processes.  This  training  may  be 
provided  in  person,  eidier  on  or  off 
campus,  or  through  the  use  of 
technology.  A  lender  may  not  provide 
school  staff  additional  services  or  goods 
(other  than  items  of  nominal  value)  in 
connection  with  the  training,  and  it  may 
not  pay  expenses  inciured  by  school 
staff  for  the  training. 

Section  682.201— Eligible  Borrowers 

The  proposed  regulations  woiUd 
implonent  a  change  made  by  the  1998 
Amendments  to  section  428C(a)(3](A)  of 
the  HEA  that  prohibits  a  borrower  from 
receiving  an  FFEL  Consolidation  loan  if 
the  borrower  is  subject  to  a  judgment 
secured  through  litigation  or  to  an 
administrative  wage  garnishment  order 
on  a  loan  made  under  the  HEA.  The 
committee  agreed  to  apply  this 
restriction  only  to  the  loans  the 
borrower  wishes  to  consolidate. 
Therefore,  a  borrower  against  whom  an 
administrative  wage  garnishment  order 
or  a  judgment  has  been  issued  may 
receive  an  FFEL  Consolidation  loan,  but 
may  not  include  loans  subject  to 
litigation  or  administrative  wage 
garnishment  in  the  FFEL  Consolidation 
loan.  The  committee  also  agreed  that 
these  loans  should  be  ineligible  for 
consolidation  only  until  the  judgment 
has  been  vacated  or  the  administrative 
wauze  garnishment  order  has  been  lifted. 

Tne  proposed  regulations  also  would 
reflect  the  changes  made  by  the  1998 
Amendments  to  section  428C(a)(3)(B)  of 
the  HEA  to  expand  the  universe  of  loans 
that  may  be  included  in  an  FFEL 
Consolidation  loan.  Under  the  1998 
Amendments,  loans  received  prior  to 
the  borrower's  receipt  of  an  FFEL 
Consolidation  loan  may  be  added  to  the 
FFEL  Consolidation  loan  during  the 
180-day  period  following  the  making  of 
the  FFEL  Consolidation  loan.  Loans 
received  by  the  borrower  during  the 
180-day  period  following  the  making  of 
the  FFEL  Consolidation  loan  may  also 


be  added  during  that  period.  Finally, 
loans  received  prior  to  the  date  of  a 
borrower's  first  FFEL  Consolidation 
loan  may  be  added  to  any  subsequent 
FFEL  Consolidation  loan  the  borrower 
obtains.  However,  the  proposed 
regulations  would  clarify  that  a  single 
FFEL  Consolidation  loan  may  not  be 
reconsolidated  without  the  borrower 
having  another  eligible  loan  to 
consolidate. 

Prior  to  enactment  of  the  1998 
Amendments,  a  borrower's  eligibility  to 
receive  an  FFEL  Consolidation  loan 
terminated  upon  receipt  of  an  FFEL 
Consolidation  loan,  except  that  the 
borrower  could  add  loans  received  prior 
to  the  date  of  the  FFEL  Consolidation 
loan  during  the  180-day  period  after  the 
FFEL  Consolidation  loan  was  made. 
Loans  made  prior  to,  but  not  included 
in,  the  FFEL  Consolidation  loan  were 
permanently  ineligible  for 
consolidation.  The  new  statutory 
provisions  that  are  reflected  in  these 
proposed  regulations  would  provide 
more  opportimities  for  borrowers  to  add 
loans  to  existing  FFEL  Consolidation 
loans. 

The  proposed  regulations  also  would 
reflect  the  change  made  by  the  1998 
Amendments  to  section  428C(b)(l)(A)(i) 
of  the  HEA  that  permits  a  borrower  who 
has  multiple  FFEL  Program  holders  to 
apply  to  any  eligible  FFEL  lender  for  an 
FFEL  Consolidation  loan.  Prior  to  this 
change,  a  borrower  had  to  request  an 
FFEL  Consolidation  loan  ftt)m  the 
holders  of  all  of  his  or  her  existing  loans 
before  requesting  a  loan  from  a  different 
lender.  Under  the  proposed  rules,  a 
borrower  with  a  single  holder  may 
apply  to  another  eligible  FFEL  lender 
only  if  the  borrower  is  either  unable  to 
receive  an  FFEL  Consolidation  loan 
from  the  holder  or  is  unable  to  receive 
an  FFEL  Consolidation  loan  with 
income-sensitive  repayment  terms. 

Section  682.202— Permissible  Chcages 
by  Lenders  to  Borrowers  Capitalization 
of  Interest 

Interest  Rates 

The  proposed  regulations  would 
reflect  the  changes  made  by  the  1998 
Amendments  to  the  interest  rate 
formulas  for  FFEL  Program  loans  in 
section  427A  of  the  HEA.  The  1998 
Amendments  made  permanent  the 
temporary  interest  rate  formulas  that 
were  added  to  the  HEA  by  the 
Transportation  Equity  Act  for  the  21st 
Century.  Pub.  L.  105-178  (TEA), 
enacted  June  9, 1998.  TEA  created 
interest  rate  formulas  for  new  student 
and  parent  loans  first  disbursed  on  or 
after  July  1 .  1998,  and  before  October  1 , 
1998.  The  1998  Amendments  applied 


these  same  formulas  to  loans  first 
disbursed  on  or  after  October  1, 1998, 
and  before  July  1,  2003.  Accordingly, 
the  proposed  regulations  reflect  the 
different  formulas  for  interest  rates  on 
FFEL  Program  loans. 

As  provided  by  the  HEA  and  reflected 
in  these  proposed  regulations,  the 
interest  rate  on  Stafford  loans  during  the 
repayment  period  is  calculated  based  on 
the  bond  equivalent  rate  of  the  91 -day 
Treasury  bills  auctioned  at  the  final 
auction  prior  to  the  June  1  immediately 
preceding  the  July  1-Jime  30  period 
plus  2.3  percent  and  diuing  the  in- 
school  and  grace  periods  as  the  91-day 
Treasury  bills  plus  1.7  percent,  with  a 
cap  during  these  periods  of  8.25 
percent,  llie  formula  for  PLUS  loan 
interest  rates  is  the  91 -day  Treasury  bills 
plus  3.1  percent  not  to  exceed  9  percent. 
In  addition,  the  proposed  regulations 
reflect  the  statutory  formula  for  the 
interest  rate  on  FFEL  Consolidation 
loans  for  which  the  application  is 
received  by  the  lender  on  or  after 
October  1, 1998,  as  the  lesser  of  the 
weighted  average  of  the  interest  rates  on 
the  loans  consolidated  rounded  upward 
to  the  nearest  one-eighth  of  one  percent, 
or  8.25  percent. 

Capitalization  of  Interest 

The  proposed  regulations  also  would 
implement  the  changes  made  by  the 
1998  Amendments  to  the  rules  for 
capitalization  of  interest  on 
unsubsidized  Stafford  loans.  The  1998 
Amendments  modified  the  rules 
governing  the  fi^quency  of 
capitalization  during  certain  periods  in 
which  the  borrower  is  not  making 
payments  on  the  principal  of  an 
unsubsidized  Stafford  loan.  Under  these 
new  rules,  a  lender  would  be  able  to  add 
accrued  interest  to  the  principal  only 
when  the  loan  enters  repayment,  at  the 
expiration  of  a  period  of  authorized 
deferment,  at  the  expiration  of  a  period 
of  authorized  forbearance,  and  when  the 
borrower  defaults. 

The  committee  engaged  in  lengthy 
discussions  as  to  how  interest  that 
accrues  during  a  period  of  forbearance 
should  be  treated.  There  was  also 
lengthy  discussion  as  to  whether  these 
changes  covered  subsidized  Stafford 
loans  during  periods  of  forbearance  as 
well  as  unsubsidized  Stafford  loans 
diuing  all  periods  in  which  payments  of 
principal  are  not  being  made.  (The  only 
issue  on  subsidized  Stafford  loans  was 
the  treatment  of  periods  of  forbearance 
because  the  Department  does  not  pay 
interest  on  the  borrower's  behalf  during 
these  periods.)  The  committee  also 
engaged  in  lengthy  discussions  as  to 
whether,  if  there  were  consecutive 
periods  covered  by  these  new 
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requirements  (for  example,  a  deferment 
peviod  immediately  followed  by  a 
forbearance  period),  the  capitalization  of 
th^  accrued  interest  should  take  place  at 
the  end  of  each  period  or  the  end  of  the 
consecutive  covered  periods. 

After  much  discussion,  the  committee 
reached  consensus  on  these  draft 
renilations.  Under  these  proposed  rules, 
for  jloans  first  disbursed  on  or  after  July 
l.booo  (the  effective  date  of  these 
proposed  regulations),  periods  of 
forbearance  on  both  subsidized  and 
unsubsidized  Stafford  loans  would  be 

yfered  by  the  new  capitalization  rules, 
ler,  the  committee  agreed  to 
)ose  that  the  capitalization  could 
place  at  the  expiration  of  each    . 

y[ered  period  rather  than  at  the  end  of 
a  $iries  of  consecutive  covered  periods. 
Fqv  unsubsidized  Sta^ord  loans 
disbursed  on  or  after  the  date  of 
emctment  of  the  1998  Amendments 
(Ckitober  7, 1998)  and  prior  to  July  1, 
2000,  the  lender  must  capitalize  interest 
pursuant  to  section  428H(e)(2)  of  the 

f  he  committee  believed  that  the 
]  posed  regulations  would  maximize 
rower  benefits  by  reducing  the  costs 
of  (Capitalization.  The  Secretary  believes 

:  die  proposed  regulations  would 
m^ntain  the  historic  regulatory 
approach  of  treating  periods  of 
deiq^rment  and  forbearance  similarly  in 
th^area  of  capitalization. 

igination  Fees 

^he  proposed  regidations  would  also 
iniblement  changes  to  the  rules 
gojyeming  origination  fees  made  to 
section  438(c)  of  the  HEA  by  the  1998 
Amendments.  The  1998  Amendments 
reouire  any  lender  who  charges  student 
bo^owers  an  origination  fee  to  charge 
the  same  fee  to  all  student  borrowers. 
The  law  also  permits  a  lender  to  assess 
a  l(^wer  origination  fee  to  a  borrower 
dflibonstrating  "greater  financial  need," 
as!  determined  by  the  borrower's 
adjusted  gross  income.  The  1998 
Aii)endments,  for  the  first  time, 
esi^blish  provisions  governing  a 
lender's  decision  to  offer  a  reduced 
origination  fee  on  subsidized  and 
ui  i^ubsidized  Stafford  loans.  Prior  to 
these  amendments,  a  lender  had 
discretion  to  waive  or  lower  the  fee 
charged  to  a  particular  subsidized 
St^ord  loan  borrower.  The  1998 
Amendments  limit  the  lender's 
diM^retion  and  make  a  lower  fee  a  term 
or  condition  of  the  loan  if  the  lender 
cti(  foses  to  charge  a  reduced  fee  to  any 
bcM  rower. 

f|1ie  committee  engaged  in  extensive 
di$pussions  regarding  the  appropriate 
st^dard  for  determining  "greater 
fii^fcncial  need"  for  this  purpose.  The 


committee  discussed  a  number  of 
different  possible  standards  including: 
an  expected  family  contribution  (EFC) 
of  "O,"  an  EFC  that  makes  students 
eligible  for  a  Federal  Pell  Grant,  and 
eligibility  for  a  subsidized  Stafford  loan. 
In  addition,  since  each  lender  must 
apply  its  origination  fee  policies  to  all 
borrowers,  there  were  also  extensive 
discussions  as  to  what  constitutes  a 
lender  for  piuposes  of  this  provision. 
Some  negotiators  inquired  about  how 
trust  relationships  would  be  evaluated 
luider  this  regulation. 

Ultimately,  the  committee  reached 
consensus  on  both  of  these  issues.  On 
the  issue  of  the  standard  for  "greater 
financial  need,"  the  committee  agreed  to 
propose  that  a  lender  would  be 
permitted  to  use  two  standards  to 
determine  whether  a  borrower 
demonstrates  greater  financial  need  to 
allow  lenders  operational  and  financial 
flexibility.  Under  the  proposed 
regulations,  a  lender  could  mnsider  a 
borrower  as  demonstrating  greater 
financial  need  if — 

•  The  borrower's  EFC  used  to 
determine  eligibility  for  the  loan  is 
equal  to  or  less  than  the  maximiun 
qualifying  EFC  for  a  Federal  Pell  Grant 
at  the  time  the  loan  is  certified;  or 

•  The  borrower  qualifies  for  a 
subsidized  Stafford  loan. 

To  allow  for  situations  in  which  a 
lender  wants  to  use  a  comparable 
alternative,  the  committee  also  agreed  to 
propose  that  a  lender,  with  the  approval 
of  the  Secretary,  would  be  able  to  use 
some  other  standard  to  determine 
whether  a  borrower  demonstrates 
greater  financial  need. 

The  proposed  regulations  would 
specify  that  a  lender  that  charges  a 
borrower  a  lower  origination  fee  on  the 
borrower's  unsubsidized  Stafford  loan 
must  charge  the  same  lower  fee  on  the 
borrower's  subsidized  Stafford  loan. 
This  requirement  will  enstue  that 
borrowers  who  demonstrate  greater 
financial  need  will  receive  the  benefit  of 
lower  origination  fees  on  both  loan 
types  for  which  they  may  be  eligible. 

The  proposed  regulations  also  would 
provide  that  all  lenders  under  common 
ownership,  including  ownership  by  a 
common  holding  company,  constitute  a 
single  lender  for  purposes  of  this 
section.  The  proposed  regulations 
further  would  provide  that  any 
beneficial  owner  of  loans  that  provides 
funds  to  an  eligible  lender  trustee  to 
make  loans  on  the  beneficial  owner's 
behalf  is  considered  the  lender.  We 
believe  that  this  definition  will  ensure 
that  all  borrowers  who  have  loans  irom 
a  particular  lender  will  be  treated 
equitably. 


Section  682.206— Due  Diligence  in 
Making  a  Loan 

The  proposed  regidations  include 
changes  in  this  section  to  conform  these 
rules  to  proposed  changes  made  in 
§  682.603  of  the  regulations  related  to 
loan  certification  of  borrower  eligibility 
by  the  school,  and  in  §  682.401  of  the 
regidations  related  to  the  use  of  the 
MPN. 

Section  682.207— Due  Diligence  in 
Disbursing  a  Loan 

Section  682.207  of  the  proposed 
regulations  would  add  a  new  provision 
to  require  lenders  to  disburse  loans  in 
a  single  installment  (rather  than  in 
multiple  installments  as  generally 
required)  if  so  directed  by  a  school  that 
meets  certain  criteria  specified  in  the 
1998  Amendments.  The  criteria, 
contained  in  §  682.604  of  the  proposed 
regulations,  specify  that  the  exemption 
applies  to  two  groups  of  schools:  (1) 
Those  certifying  loans  for  a  single  term, 
with  FFEL  cohort  default  rates.  Direct 
Loan  Program  cohort  rates,  or  weighted 
average  cohort  rates  of  less  than  ten 
percent  for  each  of  the  three  most  recent 
years  for  which  rates  have  been 
calculated  and;  (2)  those  certifying  loans 
for  students  in  study  abroad  programs 
when  the  school  certifying  the  loan  has 
an  FFEL  cohort  default  rate,  Direct  Loan 
Program  cohort  rate,  or  weighted 
average  cohort  rate  of  less  than  five 
percent  for  the  most  recent  year  for 
which  rates  have  been  calculated. 
Consistent  with  the  current  practice,  the 
committee  agreed  to  propose  that 
lenders  would  be  permitted  to  rely  upon 
the  disbursement  schedule  provided  by 
the  school  in  making  single  installment 
loans. 

Section  682.209 — Repayment  of  a  Loan 

The  proposed  regulations  would 
implement  the  addition  made  by  the 
1998  Amendments  of  section 
428(b)(9)(A)(iv)  of  die  HEA  that  requires 
a  lender  to  offer  FFEL  borrowers, 
including  FFEL  Consolidation  loan 
borrowers,  an  extended  repaympnt  plan 
with  fixed  or  graduated  repayment 
amounts  to  be  paid  over  a  period  not  to 
exceed  25  years.  The  extended 
repayment  plan  is  available  to  a  new 
borrower  (one  with  no  outstanding 
balance  on  an  FFEL  Program  loan  as  of 
October  7,  1998).  whose  total 
outstanding  FFEL  loans  exceed  $30,000. 

The  proposed  regulations  in  this 
section  also  would  reflect  the  new 
statutory  provision  allowing  borrowers 
to  change  repayment  plans  annually. 
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Section  682.300— Payments  of  Interest 
Benefits  on  Stafford  and  Consolidation 
Loans 

The  proposed  regulations  include  a 
change  in  this  section  to  conform  these 
rules  to  a  proposed  change  in  §  682.301 
of  the  regulations  related  to  the  interest 
subsidy  pa3rment  on  the  portion  of  an 
FFEL  Consolidation  loan  that  repaid  a 
subsidized  FFEL  or  Direct  Loan  program 
loan  during  a  period  of  authorized 
defiennfflit. 

Section  682.301— Eligibility  of 
Borrowers  for  Interest  Benefits  on 
Stafford  and  Consolidation  Loans 

The  proposed  regulations  would 
reflect  changes  made  by  the  1998 
Amendments  to  section  428C(b)  of  the 
HEA  that  extended  the  authority  for 
payment  of  interest  subsidy  on  the 
portion  of  an'FFEL  Consolidation  loan 
that  repaid  a  subsidized  FFEL  or  Direct 
Loan  program  loan  during  a  period  of 
authorized  deferment.  This  provision 
does  not  apply  to  the  portion  of  the  loan 
that  does  not  represent  Health 
Education  Assistance  Loans  (HEAL). 
This  borrower  benefit  was  originally 
included  in  the  Emei;gency  Student 
Loan  Consolidation  Act  of  1997  and  was 
extended  by  the  1998  Amendments. 

Section  &B2.301  also  includes 
provisions  necessary  to  conform  to  the 
changes  in  §  682.603  of  the  proposed 
regulations  related  to  loan  certification 
by  a  school 

Section  682.402— Death,  Disability. 
Closed  School,  False  Certification. 
Unpaid  Refunds,  and  Bankruptcy 
Payments 

The  proposed  regulations  woiild 
modify  this  section  to  reflect 
amendments  to  section  523(a)(8)  of  Title 
11  of  the  United  States  Code  (the 
Bankruptcy  Code)  included  in  the  1998 
Amendments  that  eliminate  the  seven- 
year  repayment  provision  for  discharge 
of  FFEL  Program  loans  for  bankruptcy 
petitions  filed  on  or  after  October  8, 
1998.  The  Bankruptcy  Code  now 
permits  discharge  of  an  FFEL  Program 
loan  after  that  date  only  on  the  groimds 
of  undue  hardship.  The  proposed 
regulations  reflect  the  change  in  the 
criteria  for  bankruptcy  petitions  filed  on 
or  after  October  6, 1998,  and  revise 
lender  and  guaranty  agency  claim  filing 
procedures  related  to  these  loans. 

Section  682.402  of  the  proposed 
regulations  also  includes  conforming 
changes  necessary  for  the 
implementation  and  use  of  the  MPN.  hi 
particular,  the  proposed  regulations 
would  provide  that  a  lack  of  evidence  of 
a  borrower's  confirmation  for 
subsequent  loans  made  under  an  MPN 
will  not  lead  to  a  denial  of  claim 
payment  to  the  lender  unless  the  loan  is 


foimd  to  be  unenforceable.  However,  if 
a  court  rules  that  the  loan  is  not 
enforceable  solely  because  of  the  lack  of 
evidence  of  the  confirmation  process  or 
processes,  the  lender  and  the  guaranty 
agency  must  repay  any  insurance  and 
reinsurance  payments  received  on  the 
loan. 

Section  682.406 — Conditions  of 
Reinsurance  Coverage 

The  proposed  regulations  would 
include  conforming  changes  necessary 
to  implement  and  use  the  MPN. 

Section  682.409— Mandatory 
Assignment  by  Guaranty  Agencies  of 
Defaulted  Loans  to  the  Secretary 

The  proposed  regulations  contain  a 
conforming  change  relating  to  the  MPN. 
The  proposed  regulations  would  clarify 
the  rules  governing  assignment  of 
defaulted  loans  to  the  Secretary  by 
specifying  that  mandatory  assignment  of 
one  loan  made  under  an  MPN  does  not 
constitute  assignment  of  all  loans  made 
under  the  MPN. 

Section  682.414 — Records,  Reports,  and 
Inspection  Requirements  for  Guaranty 
Agency  Programs 

The  proposed  regulations  would  make 
conforming  changes  to  this  section 
which  are  necessary  to  implemeut  the 
MPN.  In  particular,  this  section  would 
require  lenders  to  maintain 
documentation  of  the  confirmation 
processes  the  lender  and  the  school 
used  for  subsequent  loans  under  an 
MPN  and  specify  that  a  lender  or 
guaranty  agency  may,  to  accommodate 
the  MPN  process,  retain  a  true  and  exact 
copy  of  the  promissory  note  rather  than 
the  original  note. 

Section  682.603 — Certification  by  a 
Participating  School  in  Cormection  with 
a  Loan  Application 

The  proposed  regulations  would 
reflect  changes  made  by  the  1998 
Amendments  to  section  428(a)(2)  of  the 
HEA  that  reduce  the  types  of 
information  a  school  is  required  to 
provide  to  a  lender  in  certifying  a 
Stafibrd  loan.  To  reflect  the  statute,  the 
proposed  regulations  would  require  the 
school  to  certify  only  the  loan  amount 
for  which  the  borrower  is  eligible  and  to 
provide  a  disbursement  schedule.  The 
proposed  regulations  would  require  the 
school  to  maintain  documentation  of  the 
determination  of  the  borrower's  need 
(based  on  the  cost  of  attendance, 
estimated  financial  assistance,  and,  if 
applicable,  EFC). 

The  proposed  regulations  in  this 
section  also  would  specify  that  schools 
that  qualify  for  exemption  from  the 
multiple  disbursement  requirement  or 
the  requirement  for  delayed  delivery  of 


loan  funds  for  first-time  borrowers — 
due  to  their  low  FFEL  cohort  default 
rates.  Direct  Loan  Program  cohort  rates, 
or  weighted  average  cohort  rates — ^must 
cease  certifying  loans  based  on  those 
criteria  no  later  than  30  days  after  the 
school  is  notified  that  it  no  longer  meets 
-"the  qualifications.  The  committee 
agreed  that  this  30-day  period  after 
notification  was  necessary  to  allow  the 
school  sufficient  time  to  advise  students 
of  this  change  in  the  school's  status  and 
to  make  necessary  system  and 
procedural  changes. 

Section  682.610— Administrative  and 
Fiscal  Requirements  for  Participating 
Schools 

The  proposed  regulations  would  make 
conforming  changes  to  this  section  that 
are  necessary  to  implement  and  use  the 
MPN  and  to  reflect  the  modified  loan 
certification  requirements  of  the  school 
in  682.603  of  the  proposed  regulations. 

FFEL  and  Direct  Loan  Program  Changes 

Sections  682.102  and  685.201— Master 
Prontissory  Note 

The  proposed  regulations  in  these 
sections  would  make  conforming 
changes  necessary  to  reflect  the 
implementation  of  the  MPN  in  the  FFEL 
and  Direct  Loan  programs.  A  more 
detailed  discussion  of  the  MPN  is 
provided  in  the  discussion  of  changes  to 
§§  682.401  and  685.402  in  this 
preamble. 

Sections  682.200  and  685.102— 
Definitions  of  Default,  Estimated 
Financial  Assistance,  and  Master 
Promissory  Note 

The  proposed  regulations  would 
revise  the  FFEL  and  Elirect  Loan 
program  definitions  of  "Default"  and 
"Estimated  financial  assistance"  to 
reflect  changes  made  to  sections  435(1) 
and  428(a)(2)(C)  of  the  HEA  by  the  1998 
Amendments.  The  proposed  regulations 
also  would  add  the  term  "Master 
promissory  note"  to  the  definition 
sections  in  the  FFEL  and  Direct  Loan 
program  regulations,  as  part  of  the 
implementation  of  the  MPN  as  provided 
in  section  432(m)(l)(D)  of  the  HEA. 

Default 

The  1998  Amendments  extended  the 
length  of  time  a  borrower  is  delinquent 
before  a  default  occurs  on  an  FFEL  or 
Direct  Loan  program  loan  from — 

•  180  days  to  270  days  for  FFEL  and 
Direct  Loan  program  loans  repayable  in 
monthly  installments;  and 

•  240  days  to  330  days  for  FFEL 
Program  loans  repayable  less  frequently 
than  monthly  installments. 
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ifhe  proposed  regulations  would 
mi  >tiify  the  existing  definition  of  default 
to  ijeflect  this  statutory  change. 

Estimated  Financial  Assistance 

Jefore  enactment  of  the  1998 
endments,  schools  were  required  to 
ude  veterans'  educational  benefits 
pajid  under  Chapter  30  of  Title  38  of  the 
United  States  Code  as  "estimated 
fli^fncial  assistance"  for  the  purpose  of 
demBrmining  a  borrower's  eligibility  for 
FF£L  and  Direct  Loan  program  loans. 
The  1998  Amendments  changed  this 
ret]iuirement  for  the  purpose  of 
de^rmining  eligibility  for  subsidized 
FFEL  and  Direct  Loan  program  loans. 
Sahools  no  longer  are  required  to 
include  the  specified  veterans' 
educational  benefits  paid  in  the 
calculation  of  estimated  financial 
assistance  when  determining  eligibility 
for  subsidized  FFEL  and  Direct  Loan 
program  loans. 

if  he  1998  Amendments  also  now 
reUuire  schools  to  include  national 
service  education  awards  or  post-service 
benefits  under  Title  I  of  the  National 
an4  Community  Service  Act  of  1990 
(Ajitaericorps)  as  estimated  financial 
assistance  for  the  purpose  of 
detBrmining  a  borrower's  eligibility  for 
ui|$ubsidized  FFEL  and  Direct  Loan 
pit^gram  loans.  However,  schools  are  not 
re<^ired  to  include  these  benefits  when 
determining  a  borrower's  eligibility  for 
sul^sidized  FFEL  and  Direct  Loan 
ptilgram  loans. 

The  proposed  regulations  reflect  these 
statutory  changes  affecting  the  treatment 
of  veterans'  educational  and  Americorps 
benefits  in  determining  estimated 
financial  assistance. 

er  Promissory  Note 

le  proposed  regulations  include  a 
definition  of  the  term  "Master 
pinmissory  note"  (MPN).  An  MPN  is  a 
pitimissory  note  luider  which  a 
bofflrower  may  receive  loans  for  a  single 
academic  year  or  multiple  academic 
yeiars.  The  1998.Amendments  direct  us 
tojdevelop  and  require  the  use  of  an 
mP(N  for  periods  of  enrollment 
beginning  not  later  than  July  1,  2000. 
Initially,  not  all  borrowers  will  be 
p^mnitted  to  receive  multiple  loans 
under  the  MPN.  To  receive  multiple 
loans  imder  an  MPN,  the  borrower  must 
attend  a  school  that  is  authorized  for 
mi4ti-year  use  of  the  MPN.  However, 
some  schools  that  are  authorized  for 
mUlti-year  use  of  the  MPN  may  choose 
noli  to  exercise  this  option.  Further,  a 
boiirower  who  attends  a  school 
exiercising  the  multi-year  option  may 
choose  to  receive  and  sign  an  MPN  for 
each  loan  that  he  or  she  receives. 


A  more  detailed  discussion  of  the 
MPN  is  covered  in  §  §  682.401  and 
685.402.  Other  conforming  changes 
appear  throughout  the  regulations. 

Sections  682.204  and  685.203— Loan 
Limits 

The  proposed  regulations  would 
implement  changes  made  by  the  1998 
Amendments  to  sections  428(b)  and 
428H(d)  of  the  HEA  that  specify  the 
aimual  loan  limits  for  an  academic  year. 
The  proposed  regulations  would  reflect 
these  changes  and  modify  the  method 
for  calculating  the  reduced  annual  loan 
limits  that  apply  to  FFEL  and  Direct 
Loan  borrowers  enrolled  in  programs  of 
study  or  remaining  balances  of  programs 
of  study  that  are  less  than  an  academic 
year  in  length.  The  proposed  regulations 
also  specify  annual  loan  limits  for  non- 
degree  preparatory  and  teaching 
credential  coursework.  The  1998 
Amendments  simplified  the  proration 
calculation  but  did  not  change  the 
conditions  under  which  proration 
would  be  required. 

Reduced  Loan  Limits 

The  proposed  regulations  would 
implement  changes  in  the  HEA  that 
altered  the  method  of  calculating 
statutorily  mandated  reduced  annual 
loan  limits  for  borrowers  eiutilled  in  a 
program  of  undergraduate  education 
that  is  less  than  one  academic  year. 
Prior  to  enactment  of  the  1998 
Amendments,  the  HEA  included 
specific  loan  limits  that  applied  to  these 
borrowers.  The  1998  Amendments 
eliminated  these  specified  loan  amoimts 
and  replaced  them  with  a  calculation 
that  reduces  the  loan  amount 
proportionally  based  on  the  relationship 
of  the  program  length  to  the  length  of 
the  academic  year.  The  HEA  now 
provides  that  the  maximiun  amount  that 
a  borrower  enrolled  in  a  program  of 
undergraduate  education  that  is  less 
than  one  academic  year  may  receive  is 
the  amoiuit  that  bears  the  same  ratio  to 
the  statutory  annual  maximum  ($2,625 
for  subsidized  and  unsubsidized,  and 
$4,000  for  additional  imsubsidized)  as 
the  program  of  study  in  which  the 
borrower  is  enrolled  bears  to  one 
academic  year. 

The  1998  Amendments  also  clarified 
that  annual  loan  limits  are  authorized 
for  an  academic  year  as  that  term  is 
defined  in  section  481(a)(2)  of  the  HEA, 
which  contains  a  minimum  standard  of 
instructional  time  and  academic 
coiu^ework.  The  conunittee  agreed  that 
students  enrolled  in  a  program  that  does 
not  meet  one  or  both  of  the  statutory 
minimum  standards  for  an  academic 
year  not  receive  a  full  annual  loan 
amount.  After  some  discussion,  the 


committee  agreed  that  the  draft 
regulations  should  propose  that  the 
calculation  of  the  proportional  loan 
amoimt  for  a  program  of  study  that  is 
less  than  a  full  academic  year  should 
use  the  ratio  that  is  the  lesser  of  the  ratio 
of  academic  credit  or  number  of  weeks 
to^e  academic  year. 

For  prorating  loan  limits  for 
remaining  balances  of  programs  that  are 
equal  to  or  greater  than  an  academic 
year  in  length,  the  committee  agreed 
that  a  proportional  loan  amoimt 
calculated  as  simply  a  ratio  of  the 
academic  credit  to  the  academic  year 
could  be  used.  This  is  because  these 
programs  already  meet  the  two 
standards  (instructional  weeks  or 
academic  credit]  for  an  academic  year. 

Preparatory  Coursework 

The  proposed  regulations  would 
reflect  the  change  made  by  the  1998 
Amendments  to  specify  the  annual  loan 
amount  in  the  FFEL  and  Direct  Loan 
programs  that  a  borrower  may  receive  if 
he  or  she  is  enrolled  in  preparatory 
coursework  required  for  admission  into 
an  undergraduate  degree  or  certificate 
program  or  for  enrollment  in  a  graduate 
or  professional  degree  or  certificate 
program.  The  loan  limits  specified  in 
the  statute  are  the  same  as  the  limits 
previously  specified  in  the  Department's 
guidance  for  loans  made  to  these 
borrowers.  The  proposed  regulations 
provide  that  the  maximum  loan  amount 
that  such  a  borrower  may  receive  for 
coursework  necessary  for  admission 
into  an  imdergraduate  program  is  $2,625 
in  subsidized  and  unsubsidized  loans 
and,  for  independent  students  and 
certain  dependent  students,  an 
additional  $4,000  in  unsubsidized 
loans.  In  the  case  of  a  borrower  who  has 
obtained  a  baccalaureate  degree,  the 
proposed  regulations  provide  that  the 
maximum  amount  a  borrower  may 
receive  for  coursework  necessary  for 
admission  into  a  graduate  or 
professional  program  is  $5,500  in 
subsidized  and  unsubsidized  loans  and 
$10,500  Qess  any  subsidized  amoimt 
borrowed)  in  additional  unsubsidized 
loans. 

Teaching  Credentials 

The  proposed  regulations  would 
reflect  the  change  made  by  the  1998 
Amendments  to  specify  the  annual  loan 
amount  that  a  borrower  may  receive  for 
eruollment  in  postbaccalaureate 
coursework  necessary  for  a  professional 
credential  or  teacher  certification  by  a 
State  for  teaching  in  elementary'  or 
secondary  schools.  The  HEA  specifies 
that  such  a  borrower  may  receive  an 
annual  limit  of  up  to  $5,500  in 
subsidized  and  unsubsidized  loans  and 
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$5,000  in  additional  unsubsidized  loans 
for  such  coursework.  The  loan  limits 
.  specified  in  the  statute  are  the  same 
limits  as  those  previously  specified  in 
the  Department's  guidance  for  loans 
made  to  these  borrowers  following 
enactment  of  section  484(b)(4)  of  the 
HEA  in  1992,  which  made  these 
borrowers  eligible  for  loans. 

Sections  682.207,  682.604.  685.301,  and 
685.303 — Disbursement  Exemptions 

The  proposed  regulations  would 
implement  changes  made  to  section 
428G(a)(3),  (b)(1),  and  (e)  of  the  HEA  by 
the  1998  Amendments  that  authorize 
exemptions  to  the  requirements  for 
disbursing  loan  proceeds  to  FFEL  and 
Direct  Loan  program  borrowers.  These 
exemptions  apply  to  FFEL  and  Direct 
Loan  program  schools  that  meet  specific 
criteria. 

Multiple  Didmrsement  Exempticm 

Generally,  an  FFEL  or  Direct  Loan 
program  loan  must  be  disbursed  in  more 
than  one  installment.  As  a  residt  of  the 
1998  Amendments,  loan  proceeds  may 
now  be  disbursed  to  the  borrower  in  one 
installment  if — 

•  The  loan  period  is  equal  to  or 
shorter  than  one  semester,  one  trimester, 
one  quarter,  or  four  months;  and 

•  The  school  has  an  FFEL  cohort 
default  rate.  Direct  Loan  Program  cohort 
rate,  or  weighted  average  cohort  rate  of 
less  than  10  percent  for  each  of  the  three 
most  recent  fiscal  years  for  which  data 
are  available. 

Loan  proceeds  to  cover  the  cost  of 
attendance  in  a  study  abroad  program 
also  may  be  disbiirsed  in  one 
installment  if  the  school  has  an  FFEL 
cohort  defeidt  rate.  Direct  Loan  Program 
cohort  rate,  or  weighted  average  cohort 
rate  of  less  than  five  percent  for  the 
single  most  recent  fiscal  year  for  which 
data  are  available. 

Delayed  Delivery/Disbursement 
Exemption  for  First-Year,  Firat-Tline 
Borrovrers 

In  general,  FFEL  and  Direct  Loan 
program  schools  must  delay  delivery  or 
disbursement -of  an  installment  of  loan 
proceeds  to  first-year,  first-time 
borrowers  until  30  days  after  the  first 
day  of  the  student's  program  of  study. 
First-year,  first-time  borrowers  are 
students  who  are  enrolled  in  their  first 
year  of  an  imdergraduate  program  of 
study  and  who  have  not  previously 
received  an  FFEL  Subsidized  Stafford, 
FFEL  Unsubsidized  Stafford,  Federal 
Supplemental  Loans  for  Students  (SLS). 
Direct  Subsidized,  or  Direct 
Unsubsidized  loan. 

Under  the  proposed  regulations  and 
in  accordance  with  the  statute,  an  FFEL 


or  Direct  Loan  program  school  may 
deliver  or  disburse  loan  proceeds  to 
first-year,  first-time  borrowers  without 
the  30-day  delay  if  the  school — 

•  Has  an  FFu.  cohort  default  rate. 
Direct  Loan  Program  cohort  rate,  or 
weighted  average  cohort  rate  of  less  than 
10  percent  for  each  of  the  three  most 
recent  fiscal  years  for  which  data  are 
available  or 

•  Is  an  eligible  postsecondary  home 
school  certifying  or  originating  a  loan  to 
cover  the  cost  of  attendance  in  a  study 
abroad  program;  and 

•  Has  an  FFEL  cohort  default  rate, 
Direct  Loan  Program  cohort  rate,  or 
weighted  average  cohort  rate  of  less  than 
five  percent  for  the  single  most  recent 
fiscal  year  for  which  data  are  available. 

A  sdiool's  eligibility  for  these 
exemptions  is  based  on  the  school's 
published  FFEL  cohort  default  rate. 
Direct  Loan  Program  cohort  rate,  or 
weighted  average  cohort  rate.  To  be 
eligible,  the  school  must  have  a 
published  rate  calculated  for  each  of  the 
required  nimiber  of  years.  For  example, 
a  new  school  that  has  only  one 
published  FFEL  cohort  defaidt  rate. 
Direct  Loan  Program  cohort  rate,  or 
weighted  average  cohort  rate  of  less  than 
10  percent  and  wants  to  disburse  a  one- 
semester  loan  in  a  single  installment 
would  not  qualify  for  the  multiple 
disbiusement  exemption. 

Annually,  the  Seavtary  notifies 
schools  of  their  published  FFEL  cohort 
default  rates.  Direct  Loan  Program 
cohort  rates,  or  weighted  average  cohort 
rates.  Under  the  proposed  regulations, 
schools  that  no  longer  qualify  for  the 
exemptions  would  have  to  cease 
certifying  or  originating  loans  based  on 
the  exemptions  beginning  30  days  after 
the  school  received  the  Department's 
notice  that  it  no  longer  qualifies  for  the 
exemptions.  A  school  would  be 
responsible  for  certifying  or  originating 
loans  in  accordance  with  the  applicable 
regulations  and  its  default  rate,  and 
FFEL  lenders  and  guaranty  agencies 
would  be  able  to  rely  upon  the  school 
certifications. 

Sections  682.209  and  685.207— Grace 
Period  for  Military  Service 

The  proposed  regulations  would 
implement  changes  made  by  the  1998 
Amendments  to  section  428(b)(7)(D)  of 
the  HEA  that  authorize  the  exclusion  of 
certain  periods  of  service  in  the  Armed 
Forces  from  the  six-month  grace  period 
for  FFEL  and  Direct  Loan  program 
borrowers.  To  qualify,  a  borrower  must 


•  A  member  of  a  reserve  component 
of  the  Armed  Forces  named  in  section 
10101  of  Title  10  of  the  United  States 
Code;  and 


•  Called  or  ordered  to  active  duty  for 
a  period  of  more  than  30  days. 

For  borrowers  who  qualify,  the 
following  periods  would  be  excluded 
irom  the  six-month  grace  period  for  the 
borrower's  subsidized  and  unsubsidized 
student  loans: 

•  Periods  during  which  a  borrower 
serves  in  the  Armed  Forces;  and 

•  The  period  necessary  for  a  borrower 
to  resiune  enrollment  at  the  next 
available  regular  enrollment  period 
when  the  borrower  returns  from  service. 

The  committee  discussed  the 
incidence  of  a  borrower  serving  more 
than  one  period  of  active  duty.  To 
ensure  that  borrowers  receive  the 
benefit  each  time  they  serve,  the 
committee  agreed  that  the  proposed 
regulations  should  provide  that  each 
period  that  coincides  with  the 
borrower's  loans  being  in  an  in-school 
or  grace  status  is  subject  to  the  three- 
year  limit. 

The  committee  also  discussed  the  fact 
that  the  time  period  in  which  a 
borrower  needs  to  re-enroll  in  the  "next 
available  regular  enrollment  period" 
after  returning  from  service  in  the 
Armed  Forces  may  need  to  be  longer  for 
some  borrowers  than  others,  especially 
if  the  borrower  is  pursuing  a  non- 
traditional  academic  program.  As  a 
residt  of  these  discussions,  the 
committee  agreed  that  the  proposed 
regulations  should  require  that  all 
borrowers  must  re-«nroll  within  12 
months  of  their  return  from  active  duty 
service.  Borrowers  would  not  be 
required  to  re-enroll  in  the  same 
program  in  which  they  were  enrolled  at 
the  time  they  were  called  or  ordered  to 
active  duty. 

The  proposed  regulations  also  would 
provide  that  borrowers  who  were  in 
thefr  grace  period  when  called  or 
ordered  to  active  duty  receive  a  full  six- 
month  grace  period  when  they  return 
from  service  in  the  Armed  Forces.  The 
committee  believed  that  this  provision 
would  be  in  the  best  interest  of 
borrowers — many  of  Mrhom  must  seciue 
jobs  upon  their  return. 

Sections  682.210  and  685.204 — 
Deferment 

The  proposed  regulations  would 
implement  changes  made  by  the  1998 
Amendments  to  requirements  for 
deferments  in  section  428(b)(1)  of  the 
HEA.  These  changes  affect  the 
qualifications  for  the  in-school  and 
unemployment  deferments. 

In-School  DefiBrment 

Prior  to  enactment  of  the  1998 
Amendments,  certain  FFEL  Program 
borrowers  who  were  enrolled  less  than 
full  time  had  to  borrow  a  loan  for  the 
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ie  period  of  enrollment  for  which  the 
)wer  was  seeking  an  in-school 

Biment  in  order  to  qualify  for  the 

srment.  These  "new  borrowers"  are 
led  for  deferment  purposes,  as  those 
I  did  not  have  an  outstanding 
ice  on  an  FFEL  loan  made  prior  to 
July  1, 1987  and  who  received  an  FFEL 
loui  on  or  prior  to  June  30, 1993.  The 
1998  Amendments  eliminated  the 
reqfuirement  that  the  borrower  take  out 
a  loan  to  qualify  for  the  deferment.  The 
proposed  regulations  would  provide 
thkse  FFEL  borrowers  enrolled  at  least 
hdllf  time  at  an  eligible  school  may 
qu^fy  for  an  in-school  deferment. 

[The  1998  Amendments  also  changed 
th|e|  HEA  to  specify  three  methods  by 
w)i|ich  FFEL  lenders  and  the  Secretary 
will  determine  a  borrower's  eligibility 
fof  an  in-school  deferment.  The 
piji^posed  regulations  would  provide 
thiat  a  borrower  may  be  determined 
eligible  for  an  in-school  deferment 
wien — 

•  The  borrower  submits  a  request  for 
d(  lerment  along  with  documentation 
v€  ijifying  the  borrower's  eligibility  for 

I  deferment  to  the  borrower's  FTFEL 
ler  or  the  Secretary  for  a  Direct  Loan; 
The  borrower's  FFEL  lender  or  the 

^retary  for  a  Direct  Loan  receives 

W  a  newly  completed  loan 
application  or,  as  part  of  the  MPN 
pi|()cess,  information  from  the 
bdfrower's  school  indicating  that  the 
bqtrower  is  eligible  to  receive  a  new 
lobki;  or  ^^ 

]*  The  borrower's  FFEL  lender,  or  the 
Secretary  for  a  Direct  Loan,  receives 
stiiident  status  information  from  the 
borrower's  school,  either  directly  or 
injclirectly,  indicating  that  the  borrower 

Enrolled  on  at  least  a  half-time  basis. 

pefore  the  1998  Amendments,  a 
3wer  could  only  receive  an  in- 

|ool  deferment  by  submitting  a 
lest  and  the  required  verification  of 
eligibility  to  the  borrower's  FFEL  lender 
or^  ^he  Secretary  for  a  Direct  Loan.  The 
D^artment's  current  regulations  allow 
FFEL  lenders  to  determine  a  borrower's 
eligibility  for  an  in-school  deferment 
wi^en  they  received  new  loan  eligibility 
in^rmation  from  a  borrower's  school. 

"The  statute  requires  an  FFEL  lender, 
or  the  Secretary  for  a  Direct  Loan,  to 
n(>tify  a  borrower  when  granting  an  in- 
scjaool  deferment  based  on  new  loan 
eligibility  or  student  status  information. 
The  committee  agreed  that  to  provide 
b(i growers  with  the  opportunity  to  make 
ai|  [informed  choice,  the  proposed 
regulations  would  provide  that  this 
notice  must  inform  the  borrower  of  the 
option  to  make  interest  payments  on  an 
uQSubsidized  loan  during  the  deferment 
pOtiod  and  of  the  opportunity  to  cancel 
tba  deferment  and  continue  paying  on 


the  loan.  The  proposed  regulations  also 
provide  that,  in  the  case  of  a  borrower 
who  chooses  to  cancel  the  deferment 
and  continue  paying  on  the  loan,  the 
borrower  may  exercise  his  or  her  option 
to  avoid  capitalization  of  impaid 
interest  by  making  the  principal  and 
interest  payments  that  were  deferred. 

UnemplojnBent  Deferment 

Prior  to  the  1998  Amendments,  to 
qualify  for  additional  periods  of  an 
unemployment  deferment  after  an 
initial  six  months,  FFEL  and  Direct 
Loan  program  borrowers  were  required 
to  submit  a  written  certification  that 
described  the  borrower's  conscientious 
search  for  full-time  employment. 
Alternatively,  a  borrower  could  provide 
comparable  dociunentation  the 
borrower  had  used  to  meet  the 
requirements  of  the  Unemplojrment 
Insurance  Service. 

The  1998  Amendments  modified  the 
HEA  to  permit  borrowers  who  are 
eligible  for  unemployment  insurance 
benefits  to  submit  evidence  of  their 
eligibility  for  the  benefits  to  their  FFEL 
lender,  or  to  the  Secretary  for  a  Direct 
Loan,  to  qualify  for  initisd  and 
subsequent  periods  of  an 
unemplo)rment  deferment.  The 
proposed  regulations  reflect  this  change 
in  the  HEA.  However,  borrowers  who 
are  not  eligible  for  unemployment 
insurance  benefits  may  continue  to 
provide  written  certifications  to  their 
FFEL  lender  or  the  Secretary. 

As  part  of  the  discussions  of  this 
statutory  change,  the  committee  agreed 
that  borrowers  who  are  eligible  for 
unemployment  insurance  benefits 
should  not  have  to  receive  those 
benefits  to  qualify  for  an  unemployment 
deferment.  The  proposed  regulations 
reflect  this  standard  of  eligibility.  The 
committee  believed  that  the  statute's 
goal  was  to  reduce  the  burden  on  the 
borrower.  Therefore,  the  committee 
agreed  that  a  borrower  should  simply 
submit  documentation  proving  that  he 
or  she  is  eligible  to  receive  the 
imemployment  insurance  benefits  for 
the  period  during  which  the  borrower  is 
requesting  an  imemployment  deferment. 

The  committee  also  discussed  the 
minimum  documentation  that  a 
borrower  should  be  required  to  provide. 
Some  negotiators  suggested  that  the 
documentation  should  include,  at  a 
minimum — 

•  The  borrower's  personal  identifying 
information  (i.e.,  name,  address,  and 
social  securify  number);  and 

•  The  effective  dates  of  the  borrower's 
eligibility  to  receive  unemployment 
insurance  benefits. 

However,  following  these  discussions, 
the  committee  did  not  include  these 


requirements  in  the  proposed 
regulations.  The  Secretly  invites 
comment  as  to  whether  these  items 
should  be  included  in  the  final 
regulations.  *■ 

Sections  682.21 1  and  685.205 — 
Forbearance 

The  proposed  regulations  would 
implement  changes  to  sections  428(c)(3) 
and  428H(e)  of  the  HEA  made  by  the 
1998  Amendments.  These  changes 
remove  the  requirement  that  forbearance 
requests  be  in  writing  and  add  a  new 
basis  for  granting  a  forbearance. 

Under  new  sections  428(c)(3)(D)  and 
428H(e}{7)  of  the  HEA.  an  FFEL  lender, 
and  the  Secretary  for  a  Direct  Loan,  may 
grant  a  forbearance  to  a  borrower  for  a 
period  not  to  exceed  60  days  after  the 
borrower  requests  a  deferment,  a 
forbearance,  a  change  in  repayment 
plan,  or  a  consolidation  loan.  The 
piupose  of  this  forbearance  period  is  to 
allow  time  for  FFEL  lenders  and  the 
Secretary  to  collect  and  process 
documentation  supporting  these 
requests.  Lenders  and  the  Secretary  may 
not  capitalize  interest  that  accrues 
during  this  forbearance  period. 

Sections  682.401  and  685.402— Multi- 
Year  Use  of  the  Master  Promissory  Note 

The  proposed  regulations  would 
modify  §§  682.401  and  685.402  to  reflect 
the  adoption  of  an  MPN  in  the  FFEL  and 
Direct  Loan  Programs.  Even  before 
enactment  of  the  1998  Amendments,  the 
Department,  in  consultation  with  the 
financial  aid  communify,  developed  an 
MPN  and  a  process  for  multi-vear  use  of 
the  MPN  for  FFEL  and  Direct  Stafford 
loans.  The  Department's  adoption  of  an 
MPN  was  confirmed  by  changes  made  to 
section  432(m)(l)(D)  of  the  HEA  by  the 
1998  Amendments.  The  proposed 
regulations  would  further  this  process 
by  stating  the  requirements  that  a  school 
must  meet  to  be  authorized  for  multi- 
year  use  of  the  MPN. 

Under  the  proposed  regulations,  a 
school  would  have  to  be  authorized  by 
the  Secretary  to  use  a  single  MPN  as  the 
basis  for  multiple  loans  obtained  by  a 
particular  borrower.  A  borrower 
attending  a  school  that  is  not  authorized 
by  the  Secretary  for  multi-year  use  of 
the  MPN  would  have  to  complete  a  new 
MPN  for  each  subsequent  loan. 

Under  the  proposed  regulations,  to  be 
eligible  for  multi-year  use  of  the  MPN, 
a  school  would  have  to  be  a  four-year 
or  graduate/professional  school,  or  meet 
criteria  or  be  otherwise  designated  at  the 
sole  discretion  of  the  Secretary.  The 
school  also  Wbuld  have  to  meet  the 
following  requirements: 

•  Not  be  subject  to  an  emergency' 
action  or  a  proposed  or  final  limitation. 
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suspension,  or  termination  action  under 
sections  428(b)(l)(T),  432(h).  or  487(c) 
oftheHEA;and 

•  Meet  other  performance  criteria 
determined  by  the  Secretary. 

The  proposed  regulations  provide  that 
the  Secretary  may  designate  additional 
institutions  to  use  the  multi-year  feature 
of  the  MPN,  in  his  sole  discretion.  It  is 
our  current  intention  to  allow  schools 
(other  than  four-year  and  graduate/ 
professional  schoob)  to  request 
approval  for  use  of  the  multi-year 
feature  of  the  MPN  at  any  time  after  the 
publicatitm  erf  the  final  regulations.  Any 
such  requests  will  be  considered  at  the 
Secretary's  sole  discretion.  At  some 
point  after  final  regulations  are 
published,  it  is  also  our  intention  to 
establish  and  announce  criteria  and  a 
piuuKts  that  will  be  used  by  the 
Department  hr  consideration  of 
requests  tot  approval  of  the  use  of  the 
multi-year  feature  of  the  MPN  by 
schooLs  other  than  four-year  and 
graduate/professional  schools. 

We  believe  the  proposed  regulations 
would  give  the  Secretary  adequate 
flexibility  to  implement  multi-year  use 
of  the  MPN. 

The  adoption  of  the  MPN  for  midti- 
year  use  will  require  significant  changes 
to  the  systems  and  procediures  currently 
in  place  for  lendras,  schools,  servicers, 
and  the  Department.  It  will  also  require 
increased  efforts  by  all  parties  to  ensiue 
that  borrowers  understand  their 
obligations  and  rights  under  the  new 
note.  In  Ught  of  these  changes,  the 
Secretary  believes  it  is  appropriate  to 
phase  in  the  multi-year  use  of  the  MPN. 
Accordingly,  at  this  time,  the  Secretary 
will  authorize  multi-year  use  of  the 
MPN  only  for  foiu-year  or  graduate/ 
professional  schools  that  are  not  subject 
to  an  emergency  action  or  a  proposed  or 
final  limitation,  suspension,  or 
termination  action.  However,  it  is  the 
Secretary's  ultimate  goal  to  allow  midti- 
year  use  of  the  MPN  by  all  schools  that 
meet  the  eligibility  requirements. 

Consistent  with  the  statutory 
requirements,  the  proposed  regulations 
would  require  schools  that  are 
authorized  for  multi-year  use  of  the 
MPN  to  develop  and  document  a 
confirmation  process  or  processes  along 
with  the  FFEL  lender,  or  the  Secretary 
for  Direct  Loans,  to  ensure  that  the 
borrower  wants  subsequent  loans. 

The  negotiators  agreed  that  a 
confirmation  process  is  required  now 
and  that  schools  and  lenders  may  follow 
the  guidance  in  the  Department's  Dear 
Colleague  Letters— GEN-9&-25, 
November  1998  and  GEN-99-08. 
February  1999 — in  developing  and 
dociunenting  that  confirmation  process. 
As  technology  develops  and  different 


methods  of  confirmation  are  tested,  the 
Secretary  will  continue  to  issue 
guidance  regarding  confirmation 
methods.  Any  guidelines  will  be  issued 
in  accordance  with  applicable 
requirements  of  the  Administrative 
Procedures  Act.  Ultimately,  after 
evaluating  various  confirmation 
processes,  the  Secretary  plans  to 
develop  regulations  governing  the 
confirmation  process. 

It  is  the  Secretary's  goal  to  maintain 
and  enhance  a  borrower's  control  over 
the  lending  process.  To  that  end,  the 
Sefsretwy  intmids  to  work  with  students, 
schools,  lenders,  guaranty  agencies,  and 
other  interested  parties  to  develop 
improved  technologies  and  processes 
that  will  enable  borrowers  to  further 
control  the  lending  process.  These 
efforts  will  include  the  development  of 
borrower-control  mechanisms  such  as 
the— 

•  Use  of  electronic  signatiues  to 
confirm  acceptance  of  loans; 

•  Use  of  Pfrj  niunbers  to  access  and 
confirm  loan  records  and  amounts;  and 

•  Adoption  of  on-line  or  other  initial 
coimseling  that  includes 
acknowledgment  of  the  loan. 

Sections  682.402,  685.212.  and 
685.215— Unpaid  Refund  Discharge 

The  proposed  regidations  would 
implement  changes  made  to  section 
437(c)(1)  of  the  HEA  by  the  1998 
Amendments.  These  changes  provide 
for  the  discharge  of  the  amoiuit  of  a 
borrower's  FFEL  or  Direct  Loan  program 
loan  that  should  have  been  refunded  by 
the  borrower's  school.  This  discharge  is 
available  for  loans  disbursed  on  or  after 
January  1, 1986.  Under  the  proposed 
regulations,  the  loan  discharge  would  be 
available  to  any  borrower  whose  school 
failed  to  refund  loan  proceeds  to  an 
FFEL  lender  or  the  Secretary  on  behalf 
of  a  borrower  who  was  entitled  to  a 
refund.  While  technically  the  retiun  of 
Titie  IV  loan  proceeds  that  have  been 
applied  to  the  account  of  a  borrower 
who  never  attended  a  school  does  not 
meet  thadefinition  of  a  Titie  IV  refund, 
the  committee  agreed  to  be  fair  to 
borrowers  in  this  situation,  and  propose 
to  make  these  borrowers  eligible  for  the 
impaid  refund  discharge. 

'The  rules  proposed  by  the  committee 
for  unpaid  refund  discharges  are 
generally  consistent  with  the  rules 
governing  application  for  closed  school 
and  false  certification  discharges.  The 
committee  believed  that  adopting 
consistent  rules  would  help  assiu'e 
consistent  administration  and  fair 
treatment  for  borrowers.  The  proposed 
regulations  therefore  would  require 
FFEL  arid  Direct  Loan  program 
borrowers  to  submit  a  complete 


application  for  an  impaid  refund 
discharge.  However,  the  committee 
agreed  that  an  application  should  not  be 
required  in  all  cases.  The  proposed 
regulations  would  allow  the  Secretary  or 
the  guaranty  agency,  with  the  approval 
of  the  Secretary,  to  discharge  a  loan 
based  on  information  in  his/its 
possession  that  shows  that  the  borrower 
is  eligible  for  a  discharge.  Under  the 
proposed  regulations,  collection  efforts 
on  the  loan  would  cease  from  the  time 
the  borrower  submits  the  application 
until  such  time  as  a  determination  is 
made  as  to  the  borrower's  eligibility  fw 
the  discharge. 

Under  the  proposed  regulations,  the 
borrower  would  have  to  agree  to 
provide,  upon  request,  any  additional 
documentation  reasonably  available  to 
the  borrower  but  not  submitted  with  the 
application,  to  demonstrate  that  the 
borrower  meets  the  qualifications  for  the 
discharge.  Examples  of  documentation 
reasonably  available  to  the  borrower 
include  copies  of  the  tuition  bill,  the 
enrollment  contract,  the  school's  catalog 
or  other  documents  stating  the  school's 
refund  policy,  and  any  correspondence 
firom  the  school  specifying  the 
borrower's  withdrawal  date  or  the 
amoimt  of  the  refund  owed. 

Unpaid  refund  discharge  requests  will 
involve  both  schools  that  have  closed 
and  schools  that  are  open.  However,  the 
issues  presented  by  those  situations 
differ.  Accordingly,  the  proposed 
regulations  provide  different  procedures 
for  closed  and  open  school  situations. , 

Closed  School  Ktuations 

Under  the  proposed  regulations,  if  the 
school  has  closed,  the  guaranty  agency 
or  the  Secretary  would  discharge  the 
amount  of  the  loan  equal  to  the  unpaid 
refund  and  any  associated  accrued 
interest  and  oUier  charges  based  on  a 
complete  application  from  the  borrower 
or,  under  limited  circumstances, 
information  otherwise  available  to  the 
guaranty  agency  or  to  the  Secretary. 

Open  School  Situations 

Under  the  proposed  regulations,  if  the 
school  is  open,  the  guaranty  agency  or 
the  Secretary  would  discharge  the 
amoimt  of  the  loan  equal  to  the  unpaid 
refund  and  any  associated  accrued 
interest  and  otiier  charges  if— 

•  The  borrower  no  longer  attends  the 
school  that  owes  the  refund; 

•  The  borrower  has  been  unable  to 
resolve  the  impaid  refund  with  the 
school;  and 

•  The  guaranty  agency  or  the 
Secretary  has  been  unable  to  resolve  the 
unpaid  refund  with  the  school  within 
120  days  from  the  date  the  borrower 
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ts  a  complete  application  for  the 
aid  refund  discharge. 
,nder  the  proposed  regulations,  the 
guwanty  agency  or  the  Secretary  would 
notify  the  school  of  the  receipt  of  an 
unbaid  refund  discharge  application. 
Wraiin  60  days  of  the  date  of  this  notice, 
th^  jschool  would  have  to  submit 
dopumentation  demonstrating  that  the 
school  either  made  the  refund,  or  is  not 
red jiired  to  make  the  refund. 

:  n  both  closed  and  open  school 
sit  jations,  the  proposed  regulations 
wcidd  provide  that  the  guaranty  agency 

t  le  Secretary  would  determine  the 


or 


an  ( lunt  eligible  for  discharge  based  on 


information  showing  the  refund  amount 
that  was  not  made  or  by  applying  the 
appropriate  refund  formula  to  data  that 
the  borrower  provides  or  that  is 
otherwise  available  to  the  guaranty 
agency  or  to  the  Secretary.  If  this 
information  is  not  available,  the 
guaranty  agency  or  the  Secretary  would 
use  one  of  two  formulas  to  determine 
the  amount  eligible  for  discharge.  Two 
formulas  must  be  considered  because  of 
changes  made  to  the  HEA  by  the  1998 
Amendments  that  modify  the 
calculation  of  Title  IV  refunds.  The 
effective  date  for  the  new  refund 


calculation  is  October  7,  2000  and  that 
date  will  be  used  to  determine  which  of 
the  following  formulas  applies. 

For  Students  Who  Fail  To  Attend, 
Withdraw,  or  Are  Terminated  Before 
October  7,  2000 

To  determine  unpaid  refund 
discharges  for  borrowers  in  this  group, 
the  guaranty  agency  or  the  Secretary 
would  calculate  and  discharge  the  lesser 
of  the  institutional  charges  imeamed  by 
the  school  or  the  loan  amount.  The 
amoimt  of  institutional  charges 
unearned  equals — 


Time  Remaining  in  Loan  Period  After 
Student' s  Last  Day  of  Attendance 

Actual  Length  of  Loan  Period 


X  Institutional  Charges  for  Loan  Period 


Fo  r  Students  Who  Fail  To  Attend, 
Wi  mdraw,  or  Are  Terminated  On  or 
After  October  7,  2000 

r  0  determine  unpaid  refund 
diicharges  for  borrowers  in  this  group, 


a  guaranty  agency  or  the  Secretary 
would  calculate  and  discharge  the  loan 
amount  imeamed  by  the  school.  The 
loan  amoimt  unearned  equals — 


Time  Remaining  in  Loan  Period  After 
Student' s  Last  Day  of  Attendance 

Actual  Length  of  Loan  Period 


Title  rv  Grants/ Loans  Student  Received  (if  known) 

or 
Loan  Amount 


Tl  e  refund  resulting  from  the  above 
ca  ( ;ulation  may  never  exceed  the  loan 
an.0unt,  including  accrued  interest  and 
oth^r  charges. 

Settions  682.604  and  685.304— 
Ckmnseling  Borrowers 

The  proposed  regulations  would 
re^fect  changes  made  to  section 
485(b)(2)(C)  of  the  HEA  by  the  1998 
Aiiiendments  clarifying  that  schools 
m^V  use  electronic  means  to  provide 
x||coiuiseIing  to  FFEL  and  Direct 
»rd  loan  borrowers.  The  statutory 
ge  addresses  only  exit  counseliiig 
use  initial  coimseling  is  not 
redyired  by  the  HEA.  However,  because 
el^ikronic  counseling  gives  flexibility  to 
boui  borrowers  and  schools,  the 
co|iunittee  agreed  that  the  proposed 
regiilations  should  also  permit  schools 
to  use  electronic  means  to  provide 
inraal  counseling  to  borrowers.  This 
chUige  also  would  conform  to  the 
guidance  issued  by  the  Department 
bejP6re  enactment  of  the  1998 
AiOendments,  which  permitted  schools 
to  use  electronic  means  to  provide 
initial  and  exil  counseling  to  FFEL  and 
Direct  Loan  program  borrowers.  The 
pr  )bosed  regulations  also  would  update 
thi !  counseling  elements  to  require 
sc  iIdoIs  to  include  information  about 


two  new  statutory  initiatives — the  MPN 
and  the  availability  of  the  Department's 
Student  Loan  Ombudsman's  office. 

Use  of  Electronic  Means  To  Provide 
Counseling 

The  proposed  regulations  make 
changes  based  on  the  statutory 
authorization  for  schools  to  use 
electronic  means  to  provide  counseling 
to  borrowers.  Under  the  proposed 
regulations,  FFEL  and  Direct  Loan 
program  schools  would  be  authorized  to 
provide  initial  and  exit  coimseling  to 
borrowers — 

•  In  person; 

•  By  audiovisual  presentation;  or 

•  By  interactive  electronic  means. 
In  any  case,  schools  would  continue 

to  be  required  to  ensure  that  an 
individual  with  knowledge  of  Title  IV 
programs  is  reasonably  available  shortly 
after  the  counseling  to  answer 
borrowers'  questions.  The  proposed 
regulations  would  also  continue  to 
allow  schools  to  provide  written 
counseling  materials  to  borrowers  who 
are  eiut}lled  in  a  correspondence 
program  or  a  study  abroad  program 
approved  for  credit  at  a  postsecondary 
home  school.  In  the  case  of  a  borrower 
who  withdraws  from  school  without  the 
school's  prior  knowledge  or  who  fails  to 


complete  the  exit  counseling  as 
required,  the  proposed  regulations 
would  now  require  a  school  to  provide 
exit  counseling  through  interactive 
electronic  means  or  by  mailing  written 
counseling  materials  to  the  borrower 
within  30  days  after  the  school  learns 
that  the  borrower  has  withdrawn  from 
school  or  failed  to  complete  the  exit 
counseling  as  required. 

The  conimittee  members  pointed  out 
that  there  are  different  electronic  means 
by  which  schools  may  provide  initial 
and  exit  counseling  to  FFEL  and  Direct 
Loan  borrowers.  Moreover,  new  and 
improved  electronic  means  are 
continually  becoming  available.  At  the 
same  time,  the  committee  agreed  that  it 
was  important  to  ensure  that  the  quality 
of  the  counseling  that  schools  provide  to 
borrowers  is  enhanced  rather  than 
diminished  by  advancing  technology. 
For  these  reasons,  the  proposed 
regulations  would  not  prescribe  specific 
electronic  means  by  which  schools  may 
provide  initial  and  exit  counseling. 
Rather,  the  proposed  regulations  would 
specify  that  the  electronic  means  the 
school  uses  must  be  interactive,  which 
at  a  minimum,  requires  schools  to  take 
reasonable  steps  to  ensure  that  each 
borrower  receives  the  counseling 
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materials  and  participates  in  and 
completes  the  counseling.  For  example, 
simply  ensuring  that  the  student 
received  and  "opened"  an  electronic 
message  that  contained  loan  counseUng 
infonnation  would  not  be  sufficient. 

The  proposed  regulations  would 
continue  to  require  schools  to  maintain 
documentation  substantiating  their 
compliance  with  the  initial  and  exit 
coimseling  requirements  for  each 
borrower.  However,  in  recognition  of 
the  unique  features  of  electronic 
counseling,  the  proposed  regulations 
would  eliminate  the  requirement  that  a 
school  maintain  the  docimientation  in  a 
borrower's  file.  For  schools  that  send 
initial  and  exit  counseling  materials  by 
e-mail  or  other  electronic  means,  the 
school's  documentation  would  have  to 
include  proof  that  the  borrower  received 
the  materials.  This  does  not  mean  that 
the  school  must  receive  a  personal 
response  from  the  borrower,  rather  the 
school  can  accept  an  electronic 
"receipt",  or  other  comparable  response, 
that  is  a  feature  of  most  electronic  mail 
systems.  Proof  of  receipt  would  not  be 
required  if  schools  send  the  materials 
.  via  U.S.  mail. 

New  CoiuiseUiig  Elements 

The  proposed  regulations  also  would 
require  that,  as  part  of  initial  and  exit 
counseling,  schools  include  infonnation 
about  two  new  initiatives  authorized  by 
the  1998  Amendments.  The  committee 
believed  that  these  statutory  initiatives 
are  important  for  borrowers  to  be 
informed  of  during  the  appropriate 
counseling  session.  Under  the  proposed 
regulations,  schools  would  have  to — 

•  Explain  the  use  of  an  MPN  during 
the  initial  counseling;  and 

•  Review  information  on  the 
availability  of  the  Department's  Student 
Loan  Ombudsman's  office  during  the 
exit  counseling. 

The  committee  also  agreed  that 
borrowers  should  be  informed  of  the 
availability  of  the  Department's  Student 
Loan  Ombudsman's  office  by  FFEL 
lenders  and  guaranty  agencies  at 
specific  points  in  the  life  of  the  loan. 
The  agreed-upon  points  at  which 
information  on  the  Ombudsman's 
services  would  be  provided  are 
included  and  discussed  in  the  NPRM  of 
Committee  L 

Section  685.300 — Choice  of  Loan 
Programs 

The  1998  Amendments  modified 
section  498(b)  of  the  HEA  to  require  that 
the  application  for  schools  to  participate 
in  the  Title  IV  programs  provide  schools 
the  option  to  participate  in  one  or  more 
of  the  loan  programs  under  the  FFEL 
and  Direct  Loan  programs.  As  a  result  of 


this  change,  a  school  may  choose  to 
participate  in  either  the  subsidized  or 
the  unsubsidized  Stafford  loan 
programs,  or  both.  A  school  also  has  the 
option  to  choose  whether  or  not  to 
participate  in  the  PLUS  loan  program. 
The  proposed  Direct  Loan  Program 
regulations  contain  a  conforming  change 
in  685.300  to  reflect  this  statutory 
change.  The  prior  FFEL  Program 
regulations  that  provided  for  agreements 
between  an  eligible  school  and  the 
Secretary  for  participation  in  the  FFEL 
Program  were  removed  and  reserved  in 
regulations  published  on  July  1, 1995. 
Therefore,  a  comparable  conforming 
change  is  not  proposed  for  those 
regulations.  Notwithstanding  that  fact, 
FFEL  schools  also  have  the  option  to 
decide  in  which  FFEL  loan  programs 
they  wish  to  participate. 

The  committee  considered  whether  a 
student  attending  a  school  that  chose 
not  to  participate  in  the  PLUS  loan 
program  would  be  automatically  eligible 
to  borrow  additional  imsubsidized  FFEL 
or  Direct  Loan  program  funds  as  the  law 
provides  for  dependent  students  whose 
parents  are  unable  to  borrow  under  the 
PLUS  loan  program.  After  much 
discussion,  the  committee  agreed  that 
the  proposed  regulations  should  not 
permit  a  dependent  student  attending 
such  a  school  to  be  eligible  to  receive 
additional  unsubsidized  FFEL  or  Direct 
Loan  program  funds  based  on  the 
school's  decision  not  to  participate  in 
the  PLUS  loan  program.  Some 
negotiators  agreed  with  the 
I>epartment's  belief  that  this  went 
beyond  the  scope  of  the  intent  of  the 
law. 

Executive  Order  12866 

1.  Potential  Costs  and  Benefits 

Under  Executive  Order  12866,  we 
have  assessed  the  potential  costs  and 
benefits  of  this  regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those. 
resiUting  bom  statutory  requirements 
and  those  we  have  determined  as 
necessary  for  administering  these 
programs  efiiectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  regulatory  action, 
we  have  determined  that  the  benefits 
would  justify  the  costs. 

We  have  also  determined  that  this 
regulatory  action  would  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

We  note  that,  as  these  proposed 
regulations  were  subject  to  negotiated 
rulemaking,  the  costs  and  benefits  of  the 
various  requirements  were  discussed 


thoroughly  by  the  negotiators.  The 
resultant  consensus  reached  on  a 
particular  requirement  generally 
reflected  agreement  on  the  best  possible 
approach  to  that  requirement  in  terms  of 
cost  and  benefit. 

Summary  of  Potential  Costs  and 
Benefits 

The  following  is  an  analysis  of  the 
costs  and  benefits  of  the  most  significant 
provisions  of  the  proposed  regulations, 
all  of  which  reflect  statutory  changes 
included  in  the  1998  Amendments. 
There  are  additional  proposed  changes 
including  conforming  and  minor 
technical  changes  intended  to  further 
improve  the  administration  of  the  FFEL 
and  Direct  Loan  programs,  which  are 
discussed- elsewhere  in  this  preamble 
under  the  heading  Proposed  Regulatory 
Changes.  The  Department  does  not 
consider  there  to  be  significant  costs 
associated  with  those  provisions. 

Interest  Rates 

The  1998  Amendments  changed  the 
basis  for  calculating  borrower  interest 
rates  on  new  Stafford  and  unsubsidized 
Stafford  loans  from  a  security  of 
comparable  maturity  plus  1  percent  for 
both  in-school  and  repayment  periods, 
to  the  91 -day  T-bill  interest  rate  plus  1.7 
percent  for  in-school,  grace,  and 
deferment  periods,  and  the  91-day  T-bill 
interest  rate  plus  2.3  percent  for 
repayment  periods.  These  changes  are 
incorporated  in  proposed  682.202.  At 
the  time  the  1998  Amendments  passed, 
the  91 -day  T-bill  interest  rate  plus  2.3 
percent  was  roughly  equal  to  the  10-20 
year  bond  interest  rate  plus  1  percent; 
as  a  result  this  change  had  no  financial 
impact  for  loans  in  repayment.  The 
lower  in-school  costs  of  unsubsidized 
Stafford  loans  result  in  significant 
student  benefits.  The  cost  to  loan 
holders  is  estimated  to  be  $56  million 
for  loans  originated  in  FY  2000. 

The  interest  rate  on  FFEL 
Consolidation  loans  with  apptications 
received  by  the  lender  on  or  after 
October  1, 1998,  was  changed  to  the 
lesser  of  the  weighted  average  of  interest 
rates  on  the  loans  consolidated,  rounded 
to  the  nearest  higher  l/8th  of  1  percent, 
or  8.25  percent.  The  cost  to  loan  holders 
for  the  lower  borrower  interest  rate  is 
estimated  to  total  $52  million  for  FFEL 
Consolidation  loans  originated  in  FY 
2000. 

Capitalization 

Section  682.202  also  reflects  the 
changes  made  to  the  HEA  that  govern 
the  frequency  with  which  FFEL  loan 
holders  may  capitalize  accrued  interest. 
In  addition,  they  clarify  that  these 
frequency  of  capitalization  rules  apply 
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to  swsidized  loans  as  well  as  to 
iinsubsidized  loans.  In  accordance  with 
the  1^998  Amendments,  a  loan  holder 
may  [only  add  accrued  interest  to  the 
prii^tipal  when  a  borrower  enters 
repayment,  at  the  expiration  of  a  period 
of  authorized  deferment,  at  the 

ition  of  a  period  of  authorized 
^arance,  and  when  the  borrower 
Its.  This  provision  would  benefit 
Owers  and  would  resiilt  in  an 
lated  cost  to  loan  holders  of  $45 
|on  for  loans  originated  in  FY  2000. 
Of  tiis  amoxmt,  $354,000  is  the  cost  of 
including  subsidized  loans. 

FFot  Extended  Repayment  Plan 

ion  682.209  incorporates  the  new 
>  extended  repayment  plan  for  new 
boitbwers  with  outstanding  FFEL 
Pro|  ram  loans  exceeding  $30,000  which 
woij  Id  allow  those  borrowers  to  repay 


their  loans,  including  FFEL 
Consolidation  loans,  over  a  period  not 
to  exceed  25  years  with  fixed  or 

graduated  repayment  amoimts.     

Assuming  the  same  proportion  of  FFEL 
borrowers  take  advantage  of  these 
provisions  as  in  the  Direct  Loan 
Program,  lender's  interest  receipts  may 
increase  by  as  much  as  $55  million  over 
the  30-year  life  of  a  Iomi.  This  increased 
revenue  should  more  man  offset  any 
additional  administrative  costs  lenders 
may  incur.  Further,  it  is  likely  that 
many  or  most  small  lenders  will  sell 
loans  in  the  extended  repayment  plan  to 
larger  loan  holders  in  the  secondary 
markets. 

Bankruptcy  Discharge 

Section  662.402  reflects  changes  made 
to  the  Bankruptcy  Code  by  the  1998 
Amendments  that  eliminates  the  seven- 

FY  2000  Costs 

[In  millions  of  dollars] 


year  repajrment  provision  for  discharge 
of  FFEL  Program  loans  for  bankruptcy 
petitions  filed  on  or  after  October  8, 
1998.  This  change  limits  the  FFEL 
Program  loans  that  may  be  discharged  in 
bankruptcy  to  those  that  qualify  on 
grounds  of  imdue  hardship.  The 
discharge  of  fewer  loans  would  save  the 
Federal  Government  an  estimated  $66 
million  for  loans  originated  in  FY  2000. 

Overall,  these  regulations  would 
residt  in  savings  to  borrowers  and  the 
Federal  Government,  and  would  have  a 
cost  to  loan  holders  in  the  FFEL 
Program  as  shown  in  the  table  below. 
These  costs  are  a  direct  result  of  changes 
made  to  the  HEA  by  the  1998 
Amendments  and  have  been 
implemented  prior  to  the  development 
of  these  proposed  regulations. 


Provision 


IntCKBSt  Rate  Reduction 

Capitalization  Upon  Repayment 
AJWfX  Bankruptcy  Discharge 


IMal 


Federal 
govemment 


66 


All 
Borrowers 


-108 

-45 

66 


87 


FFEL  loan 
holders 


108 
45 


153 


Varity  of  the  Regulations 

jcecutive  Order  12866  and  the 
^ident's  Memorandiun  of  Jime  1, 
1  on  "Plain  Language  in  Govemment 
ing"  require  each  agency  to  write 
ilations  that  are  easy  to  imderstand. 
be  Secretary  invites  comments  on 

r  to  make  these  proposed  regulations 

eaiier  to  understand,  including  answ^s 
to  questions  such  as  the  following: 

f  1  Are  the  requirements  in  the 
prbbosed  regulations  clearly  stated? 

i  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of 
se<:tions,  use  of  headings,  paragraphing, 
etcj  aid  or  reduce  their  clarity? 

f  Would  the  proposed  regulations  be 
easier  to  imderstand  if  we  divided  them 
into  more  (but  shorter)  sections?  (A 

Stion"  is  preceded  by  the  symbol  "§" 
a  nmnbered  heading;  for  example, 
2.202  Permissible  charges  by  lenders 
to  borrowers.) 

U  Could  the  description  of  the 
proposed  regulations  in  the 
SUJRPLEMENTARY  INFORMATION  section  of 
thl$  preamble  be  more  helpful  in 
making  the  proposed  regulations  easier 
to i understand?  If  so,  how? 


•  What  else  could  we  do  to  make  the 
proposed  regiUations  easier  to 
understand? 

Send  any  comments  that  concern  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  persons  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Entities  affected  by  these  regulations 
are  institutions  of  higher  education  and 
loan  holders  that  participate  in  the  Tide 
IV,  HEA  programs,  and  individual  FFEL 
and  Direct  Loan  borrowers.  Institutions 
would  experience  positive  impacts  from 
these  proposed  regidations.  Individuals 
are  not  considered  small  entities  for  this 
purpose.  Nearly  all  of  the  roughly  4,800 
participating  FFEL  loan  holders  woiUd 
be  defined  as  small  entities  under  U.S. 
Small  Business  Administration  (SBA) 
guidelines.  (Student  loans  are  originated 
by  lenders  and  are  often  sold  in 
packages  to  larger  secondary  market 
participants.)  Small  lenders  originate 
only  16  percent  of  new  loans.  The 
economic  impact  for  loans  originated  in 
FY  2000  would  be  $24  million  or 


approximately  $5,000  per  average 
lender. 

The  Secretary  invites  comments  on 
this  determination,  and  welcomes 
proposals  on  any  significant  alternatives 
that  would  satisfy  the  same  legal  and 
policy  objectives  of  these  proposals 
while  minimizing  the  economic  impact 
on  small  entities. 

Paperwoiic  Reduction  Act  of  1995 

Sections  682.102,  682.200,  682.402, 
682.604,  682.610,  685.215,  and  685.304 
contain  information  collection 
requirements  and  require  OMB 
approval.  Sections  682.210(h), 
682.301(b),  682.401(b)(5),  685.204(b) 
and  685.205  are  affected  by  the  NPRM 
and  require  continued  approval  by 
OMB.  Under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  die 
Department  has  submitted  a  copy  of 
these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

Collection  of  Information:  Federal 
Family  Education  Loan  Program  and 
William  D.  Ford  Federal  Direct  Loan 
Program. 

Section  682.102 — Obtaining  and 
Repaying  a  Loan 

We  are  proposing  to  require  the  use  of 
the  Free  Application  for  Federal  Student 
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Aid  (FAFSA),  beginning  in  academic 
year  1999-2000,  as  the  application  for 
subsidized  and  unsubsidized  Stafford 
loans,  as  required  by  the  1998 
Amendments.  Borrowers  would  no 
longer  be  required  to  complete  a 
separate  loan  application.  This 
provision  would  reduce  the  bwden 
hoius  required  for  a  lender's  processing 
of  the  loan  application.  The  Department 
currently  has  the  burden  hours  for  this 
provision  accounted  for  under 
682.401(b)(4)  and  approved  under  OMB 
control  numbers  1840-0742  and  1840- 
0717.  We  will  submit  a  change  request 
to  reflect  the  reduction  in  burden  hoius 
to  OMB. 

Section  682.200— Definitions 

We  are  proposing  to  change  the 
definition  of  "Default"  by  increasing  the 
number  of  days  a  borrower  may  be 
delinquent  before  an  FFEL  Program 
Loan  becomes  defaulted  from  180  days 
to  270  days  for  loans  repayable  in 
monthly  installments,  and  from  240 
days  to  330  days  for  loans  repayable  less 
frequently  than  monthly  installments. 
We  anticipate  no  change  in  burden 
hours  as  a  result  of  this  change. 

Section  682.402— Death.  Disability. 
Qosed  School.  False  Certification, 
Unpaid  Refiinds,  and  Baiikruptcy 
Payments 

We  are  proposing  changes  that  would 
provide  for  the  discharge  of  aU  or  a 
portion  of  a  borrower's  FFEL  Program 
loan  if  a  school  failed  to  refund  loan 
proceeds  to  the  lender  on  behalf  of  a 
borrower  who  withdrew  or  was 
terminated  frtam  the  school  within  a 
timeframe  that  entitled  the  borrower  to 
a  Title  IV  refund.  This  proposed 
statutory  change  would  be  retroactive  to 
loans  disbursed  on  or  after  January  1, 
1986.  The  proposed  unpaid  refund 
discharge  would  involve  both  schools 
that  have  closed  and  schools  that  are 
open.  Annual  reporting  burden  hours 
for  this  collection  of  information  for 
processing  unpaid  refund  discharge 
pa]nnents  is  estimated  to  average  one 
hour  per  response  for  500  borrowers, 
equaling  a  total  of  500  new  burden 
hours.  "Iliis  figure  is  based  on  unpaid 
refund  discharge  payments  for  an 
estimated  400  borrowers  in  closed 
school  situations  and  an  estimated  100 
borrowers  in  open  school  situations. 

Section  682.604— Processing  the 
Borrower's  Loan  Proceeds  and 
Counseling  Borrowers 

We  are  proposing  to  change  the 
regulations  to  clarify  that  schools  are 
not  restricted  to  providing  in-person 
exit  counseling  to  borrowers,  but  may 
use  interactive  electronic  means  to 


conduct  entrance  and  exit  counseling 
for  borrowers.  Our  recalculation  of 
biuden  hours  also  reflects  the 
streamlining  of  an  in-person  counseling 
since  the  inception  of  the  process  in 
1989.  Aimual  public  reporting  burden 
for  the  collection  of  information  for 
initial  coimseling  is  estimated  to 
average  0.25  hour  per  response  for  5,899 
FFEL  Program  schools  times  eight 
sessions  per  school  for  a  total  of  11,798 
burden  hours.  This  equals  a  decrease  of 
4,514  burden  hours.  Annual  public 
reporting  burden  for  the  collection  of 
information  for  exit  counseling  is 
estimated  to  average  0.25  hour  per 
response  for  836,124  students  for  a  total 
of  209.031  burden  hours.  This  equals  an 
increase  of  77,814  burden  hours  over 
the  current  inventory.  The  large  increase 
results  bom  the  large  increase  of 
respondents  since  the  last  calculation  of 
these  niunbers. 

Section  682.610— Administrative  and 
Fiscal  Requirements  for  Participating 
Schools 

This  provision  would  require  a  school 
to  maintain  documentation  of  any 
confirmation  process  or  processes  the 
school  may  have  used  for  borrowers 
who  use  the  multi-year  featiu«  of  the 
Master  Promissory  Note.  This  provision 
has  information  collection  requirements 
that  affect  schools.  Annual  reporting 
biuden  for  this  collection  of  information 
is  estimated  to  average  20  minutes  to 
prepare  a  document  describing  the 
school's  confirmation  process  or 
processes  for  MPN  multi-year 
borrowers.  There  are  5,899  FFELP 
schools.  This  equals  a  total  of  1,947  new 
burden  hours. 

Section  685.215 — Unpaid  Refiind 
Discharge 

This  proposed  provision  would  allow 
a^borrower  to  have  all  or  a  portion  of  the 
borrower's  loan  discharged  if  a  school 
failed  to  make  a  refund.  The  provision 
has  information  collection  requirements 
that  would  affect  borrowers  and  schools. 
In  the  majority  of  cases,  borrowers 
would  be  required  to  complete  a  form  to 
apply  for  an  impaid  refund  discharge. 
Tliis  form  will  be  developed  following 
publication  of  the  final  regulations  and, 
when  cleared,  will  account  for  the 
burden  to  borrowers.  In  cases  in  which 
a  borrower  applies  for  an  impaid  refund 
discharge  based  on  the  actions  of  a 
school  that  is  open,  schools  would  need 
to  respond  to  an  inquiry  by  the 
Department  as  to  the  unpaid  refund 
allegation.  The  Department  estimates 
that  100  Direct  Loan  borrowers  will 
submit  unpaid  refund  discharge 
applications  and  that  25%  of  those 
applications  wotild  require  schools  that 


are  open  to  spend  one  hour  to  respond 
to  the  allegations  for  an  estimated  total 
of  25  new  burden  hours. 

Section  685.304— Counseling  Borrowers 

This  proposed  provision  would  revise 
existing  regulations  to  allow  schools  to 
provide  initial  and  exit  coimseling  to 
borrowers  by  one  of  three  methods:  in 
person,  by  audiovisual  presentation,  or 
by  interactive  electronic  means.  Schools 
would  continue  to  be  affected  by  the 
information  collection  requirements  in 
the  existing  regulations — they  would 
have  to  collect  and  maintain 
documentation  substantiating  their 
compliance  with  the  initial  and  exit 
counseling  requirements  for  each 
borrower.  However,  with  the 
authorization  for  providing  initial  and 
exit  coimseling  through  electronic 
means,  the  time  required  for  schools  to 
collect  and  maintain  the  information 
would  be  reduced.  For  initial 
coimseling,  the  Department  estimates 
that  1,230  Direct  Loan  schools  will 
conduct  an  average  of  eight  counseling 
sessions  and  spend  .25  hour  per  session 
collecting  and  maintaining  the  required 
documentation  for  a  total  of  2.460 
burden  hours.  For  exit  counseling,  the 
Department  estimates  that  Direct  Loan 
schools  will  spend  .25  hour  collecting 
and  maintaining  the  required 
dociunentation  for  each  of  836,124 
borrowers  who  must  complete  exit 
counseling  for  a  total  of  209,301  burden 
hours.  The  combined  burden  hours  for 
the  information  collection  requirements 
associated  with  initial  and  exit 
counseling  equal  211,491.  While  this  is 
an  increase  of  182,097  burden  hours  to 
the  29,394  burden  hours  reported  in  the 
Department's  most  recent  inventory,  the 
increase  is  due  to  the  growth  of  the 
Direct  Loan  Program. 

If  you  want  to  comment  on  the 
information  collection  requirements, 
please  send  your  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  room  10235,  New  Executive 
Office  Building,  Washington.  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Education.  You  may  also 
send  a  copy  of  these  comments  to  the 
Department  representatives  named  in 
the  ADDRESSES  section  of  this  preamble. 
We  consider  your  comments  in  these 
proposed  collections  of  information  in — 

•  Deciding  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

•  Evaluating  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collections,  including  the  validity  of  our 
methodology  and  assumptions; 
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•  Enhancing  the  quality,  usefulness, 
anc  (clarity  of  the  information  we 

col  4ct;  and 

•  Minimizing  the  buiden  on  those 
wh  3  must  respond.  This  includes 
expiring  the  use  of  appropriate 

ated,  electronic,  mechanical,  or 

technological  collection 

iques  or  other  forms  of  information 

ology;  e.g.,  permitting  electronic 

ission  of  responses. 

is  required  to  make  a  decision 
eming  the  collections  of 
ation  contained  in  these 
proposed  regulations  between  30  and  60 
daTi  after  publication  of  this  document 
in  tie  Federal  Register.  Therefore,  to 
endure  that  OMB  gives  your  comments 
full  consideration,  it  is  important  that 
OMB  receives  the  comments  within  30 
da^k  of  publication.  This  does  not  affect 
the  deadline  for  your  comments  to  us  on 
the  proposed  regulations. 

i   , 

lent  of  Educational  Impact 

e  Secretary  particularly  requests 
ents  on  whether  these  proposed 
itions  would  require  transmission 

brmation  that  any  other  agency  or 

ority  of  the  United  States  gathers  or 

es  available. 


of 

au1 

mi 


»nic  Access  to  This  Document 


ou  may  view  this  document  in  text 
^dobe  Portable  Document  Format 
F")  on  the  Internet  at  the  following 


or 

(H, . 

sitkk: 

ht™://ocfo.ed.gov/fedreg.htm 
ht(p://ifap.ed.gov/csb_ntml/ 
^Idlreg.htm 

W/www.ed.gov/legislation/HEA/ 
iilemaking/ 

Po  use  the  PDF  you  must  have  the 
iobe  Acrobat  Reader  Program  with 
1,  which  is  available  free  at  the 
t  of  the  previous  sites.  If  you  have 
^stions  about  using  the  PDF,  call  the 
Government  Printing  Office  (GPO), 
( fr«e, at 1-88&-293-6498;  or  in  the 
^hington,  DC,  area  at  (202)  512-1530. 

,,jte:  The  official  version  of  this  document 
is  tie  document  published  in  the  Federal 


R^^ister.  Free  Internet  access  to  the  official 
jion  of  the  Federal  Register  and  the  Code 
(federal  Regulations  is  available  on  GPO 
ijess  at:  http://www.access.gpo.gov/nara/ 
Bx.html 

alog  of  Federal  Domestic  Assistance 
nbers  84.032  Federal  Family  Education 
ji  Program,  and  84.268  William  D.  Ford 
:|eral  Direct  Loan  Program) 

I  of  Subjects  in  34  CFR  Parts  682  and 

administrative  practice  and 
ptOcedure,  Colleges  and  universities, 
Emication,  Loan  programs-education. 
Reporting  and  recordkeeping 
reUuirements,  Student  aid.  Vocational 
e( :  ication. 


Dated:  July  22. 1999. 
Richaiti  W.  Riley, 

Secretary  of  Education. 

For  the  reasons  stated  in  the 
preamble,  the  Secretary  proposes  to 
amend  title  34  of  the  Code  of  Federal 
Regulations  by  revising  parts  682  and 
685  as  follows: 

PART— 682  FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2. 
unless  otherwise  noted. 

2.  Section  682.100  paragraph  (a)(4)  is 
amended  by  removing  "other  loans, 
including,";  and  by  adding  "Loans  for 
Disadvantaged  Students  (LDS)".  after 
"(HPSL)". 

3.  Section  682.102,  paragraph  (a),  is 
revised;  paragraph  (b)  is  removed  and 
reserved;  and  paragraph  (d)  is  revised  to 
read  as  follows: 

§  682.1 02    Obtaining  and  repaying  a  loan. 

(a)  Stafford  loan  application. 
Generally,  to  obtain  a  Stafford  loan,  a 
student  requests  a  loan  by  completing 
the  Free  Application  for  Federal  Student 
Aid  (FAFSA),  or  contactii^  the  school, 
lender  or  guarantor.  The  school 
determines  and  certifies  the  student's 
eligibility  for  the  loan.  Prior  to  loan 
disbursement,  the  lender  obtains  a  loan 
guarantee  from  a  guaranty  agency  or  the 
Secretary  and  the  student  completes  a 
promissory  note,  unless  the  student  has 
previously  completed  a  Master 
Promissory  Note  (MPN)  that  the  lender 
may  use  for  the  new  loan. 

(b)  [Reserved] 
***** 

(d)  Consolidation  loan  application.  To 
obtain  a  Consolidation  loan,  a  borrower 
completes  an  application  and  submits  it 
to  the  lender  holding  the  borrower's 
FFEL  Program  loan.  If  the  borrower  has 
multiple  holders  of  FFEL  Program  loans, 
or  if  the  borrower's  single  loan  holder 
declines  to  make  a  Consolidation  loan, 
or  declines  to  make  one  with  income- 
sensitive  repa5rment,  the  borrower  may 
submit  the  application  to  any  lender 
participating  in  the  Consolidation  Loan 
Program.  In  the  case  of  a  married  couple 
seeking  a  Consolidation  loan,  only  the 
holders  for  one  of  the  applicants  must 
be  contacted  for  consolidation.  If  a 
lender  decides  to  make  the  loan,  the 
lender  obtains  a  loan  guarantee  &t>m  a 
guaranty  agency  or  the  Secretary. 
***** 

4.  Section  682.200(b)  is  amended  as 
follows: 

A.  By  amending  the  definitions  of 
Defaulthy  revising  paragraphs  (1)  and 


(2),  Estimated  financial  assistance  by 
revising  paragraphs  (l)(i)  (2)(i)(B)  and 
(C),  (2)(ii),  and  by  adding  (2)(iri). 

B.  By  revising  the  definition  of 
Holder. 

C.  In  the  definition  of  "Lender,"  by 
revising  paragraph  (5)(i)  and  by 
renumbering  the  second  paragraph  (5) 
as  paragraph  (6). 

D.  By  adding  a  new  definition 
"Master  promissory  note  (MPN)"  in 
alphabetical  order. 

E.  In  the  definition  of  "Repayment 
period,"  in  paragraph  (1),  by  adding  "or 
25  years  under  an  extended  repayment 

.  schedule,",  after  "10  years";  in 
paragraph  (2),  by  adding  "or  25  years 
imder  an  extended  repayment 
schedule,",  after  "10  years". 

f  682.200    Definiticns. 


Default. 

***** 

(1)  270  days  for  a  loan  repayable  in 
monthly  installments;  or 

(2)  330  days  for  a  loan  repayable  in 
less  frequent  installments. 

-  *        *        *        *'        * 

Estimated  financial  assistance. 

(1)  *  *  • 

(i)  Except  as  provided  in  paragraph 

(2)(iii)  of  this  definition,  national 
service  education  awards  or  post-service 
benefits  imder  title  I  of  the  National  and 
Community  Service  Act  of  1990  and 
veterans'  educational  benefits  paid 
imder  chapters  30,  31,  32,  and  35  of  title 
38  of  the  United  States  Code; 
***** 

(2)  •  '  * 
(i)*  *  * 
(A)*  *  * 

(B)  PLUS  loan  amotmts;  or 

(C)  Private  and  state-sponsored  loan 
programs;  and 

(ii)  Federal  Perkins  loan  and  Federal 
Work-Study  funds  that  the  school 
determines  the  student  has  declined; 
and 

(iii)  For  the  purpose  of  determining 
eligibility  for  a  subsidized  Stafford  loan, 
veterans'  educational  benefits  paid 
imder  chapter  30  of  title  38  of  the 
United  States  Code  and  national  service 
education  awards  or  post-service 

-  benefits  imder  title  I  of  the  National  and 
Community  Service  Act  of  1990. 
***** 

Holder.  An  eligible  lender  owning  an 
FFEL  Program  loan  including  a  Federal 
or  State  agency  or  an  organization  or 
corporation  acting  on  behalf  of  such  an 
agency  and  acting  as  a  conservator, 
liquidator,  or  receiver  of  an  eligible 
lender. 
*        *        *        •        • 

Lender. 
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(5)*  *  ' 

(i)  OffDred,  direcdy  or  indiiecUy, 
points,  premiums,  payments,  or  other 
inducements,  to  any  school  or  other 
party  to  secure  applicants  for  FFEL 
loans,  except  that  a  lender  is  not 
prohibited  from  providing  assistance  to 
schools  comparable  to  the  kinds  of 
assistance  provided  by  the  Secretary  to 
schools  under,  or  in  furtherance  of,  the 
Federal  Direct  Loan  Program. 

•  •        •        •        * 

Master  promissory  note  (MPN).  A 
promissory  note  under  which  the 
boiTOwer  may  receive  loans  for  a  single 
period  of  enrollment  or  multiple  periods 
of  enrollment. 

*  •        •        *       • 

5.  Section  682.201  is  amended  as 
ibUows: 

A.  By  revising  paragraph  (a)(2). 

B.  By  revising  paragraph  (c)(1);  in 
paragraph  (c)(2)(iii)  b^  removing 
"(c)(l)(vi)".  and  by  adding  in  its  place, 
"(c)(l)(iv)";  and  by  removing  paragraphs 
(c)(3)  and  (cK4). 

C.  By  adding  a  new  paragraph  (d). 

D.  By  adding  a  new  paragraph  (e). 


fM2J01 

(a)*  *  • 

(2)  In  the  case  of  any  student  who 
seeks  an  imsubsidized  Stafford  loan  for 
the  cost  of  attendance  at  a  school  that 
participates  in  the  Stafford  Loan 
Prtwram,  the  student  must — 

(i)  Receive  a  determination  of  need  for 
a  subsidized  Stafford  loan;  and 

(ii)  If  the  determination  of  need  is  in 
excess  of  $200,  have  made  a  request  to 
a  lender  for  a  subsidized  Stafford  loan; 
***** 

(c)  Consolidation  program  borrower. 
(1)  An  individual  is  eligible  to  receive 
a  Consolidation  loan  if,  at  the  time  of 
application  for  a  Consolidation  loan,  the 
individual — 

(i)  Is,  on  the  loans  being 
consolidated — 

(A)  In  a  grace  period  preceding 
repavment; 

(B)  In  repayment  status; 

(C)  In  a  derault  status  on  a  title  IV 
loan  and  has  either  made  satisfactory 
repajrment  arrangements  as  defined  in 
682.200(b)(2)  or  has  agreed  to  repay  the 
consolidation  loan  under  the  income- 
sensitive  repayment  plan  described  in 
682.209(a)(6)(viii); 

(D)  Not  subject  to  a  judgment  secured 
through  litigation,  unless  the  judgment 
has  been  vacated;  or 

(E)  Not  subject  to  an  order  for  wage 
garnishment  imder  section  488A  of  the 
Act,  unless  the  order  has  been  lifted: 

(ii)  Certifies  that  no  other  application 
for  a  Consolidation  loan  is  pending; 

(iii)  Agrees  to  notify  the  holder  of  any 
changes  in  address;  and 


(iv)(A)  Certifies  that  the  lender  holds 
the  outstanding  loan  of  the  borrower 
that  is  being  consolidated;  or 

(B)  Applies  to  any  eligible 
consolidation  lender  if  the  borrower — 

(1)  Has  multiple  holders  of  FFEL 
loans;  or 

{2)  Has  been  unable  to  receive  from 
the  holder  of  the  borrower's  outstanding 
loans,  a  Consolidation  loan  or  a 
Consolidation  loan  with  income- 
sensitive  repayment. 
***** 

(d)  A  borrower's  eligibility  to  receive 
a  Consolidation  loan  terminates  upon 
receipt  of  a  Consolidation  loan  except 
that— 

(1)  A  borrower  who  receives  an 
eligible  loan  after  the  date  a 
Consolidation  loan  is  made  may  receive 
a  subsequent  Consolidation  loan;  and 

(2)  Eligible  loans  received  prior  to  the 
date  a  Consolidation  loan  was  made  and 
loans  received  during  the  180-day 
period  following  the  date  a 
Consolidation  loan  was  made,  may  be 
added  to  the  Consolidation  loan  based 
on  the  borrower's  request  received  by 
the  lender  during  the  180-day  period 
after  the  date  the  Consolidation  loan 
was  made. 

(e)  A  Consolidation  loan  borrower 
may  consolidate  an  existing 
Consolidation  loan  only  if  the  borrower 
has  other  outstanding  eligible  loans  that 
will  be  consolidated. 

(Authority:  20  U.S.C.  1077, 1078. 1078-1,' 
1078-2, 1078-3.  1082.  and  1091) 

6.  Section  682.202  is  amended  as 
follows: 

A.  In  paragraph  (a)(l)(i)  by  removing 
"If*  and  by  adding,  in  its  place,  "For 
loans  made  prior  to  July  1, 1994,  if,". 

B.  hi  paragraph  (a)(l)(ii)(B)  by  adding 
"and  prior  to  July  1, 1994,"  after 
"October  1, 1992". 

C.  In  paragraph  (a](l)(iii)(A)  by 
removing  "evidencing  the  loan". 

D.  hi  paragraph  (a){l)(iv)  by  adding 
"but  before  December  29, 1993,"  after 
"October  1, 1992". 

E.  By  adding  new  paragraphs  (a)(l)(v) 
through  {a)(l)(viii). 

F.  hi  paragraph  (a){2)(iii),  introductory 
text,  by  adding  "and  prior  to  July  1, 
1994,"  after  "October  1.  1992". 

G.  By  adding  new  paragraphs 
(a)(2)(iv)  and  (a)(2)(v). 

H.  In  paragraph  (a)(3)(iii), 
introductory  text,  by  removing  "1992," 
and  by  adding,  in  its  place.  "1992  and 
for  loans  made  prior  to  July  1, 1994  for 
a  period  of  enrollment  Uiat  began  prior 
to  July  1,1994". 

I.  hi  paragraph  (a)(4)  by  adding  "(i)" 
at  the  beginning  of  the  sentence  before 
"A  Consolidation",  by  adding  "made 
before  July  1, 1994"  after  "loan",  by 


designating  paragraph  "(i)"  as  "(A)",  by 
designating  paragraph  "(ii)"  as  "(B)",  by 
adding  new  paragraphs  {a)(4)(ii)  throu^ 
(a)(4)(v). 

J.  In  paragraph  (b)(1),  by  removing 
"paragraph  (b)(2)  of;  and  by  revising 
paragraph  (b)(2). 

K.  hi  paragraph  (b)(3)  by  removing  ", 
except  that  capitalization",  and  by 
adding  in  its  place,  ".  Capitalization". 

L.  By  removing  paragraph  (b)(5). 

M.  By  redesignating  paragraph  (b)(4) 
as  paragraph  (b)(5);  and  adding  a  new 
paragraph  (b)(4). 

N.  By  revising  the  newly  redesignated 
paragraph  (b)(5). 

O.  By  revising  paragraphs  (c)(1)  and 
(c)(2). 

P.  By  redesignating  paragraphs  (c)(3) 
through  (c)(5)  as  paragraphs  (c)(5) 
through  (c)(7);  and  by  adding  new 
paragraphs  (c)(3)  and  (c)(4). 

{682.202    PermlssiMe  chargM  by  lenders 
to  borrowers. 

(a)*  *  * 

(D*  *  • 

(v)  For  a  Stafford  loan  for  which  the 
first  disbursement  is  made  on  or  after 
December  20, 1993  and  prior  to  July  1, 
1994,  if  the  borrower,  on  the  date  the 
promissory  note  is  signed,  has  no 
outstanding  balance  on  a  Stafford  loan 
but  has  an  outstanding  balance  of 
principal  or  interest  on  a  PLUS,  SLS,  or 
Consolidation  loan,  the  interest  rate  is 
the  rate  provided  in  paragraph 
(a)(l)(ii)(B)  of  this  section. 

(vi)  For  a  Stafford  loan  for  which  the 
first  disbursement  is  made  on  or  after 
July  1, 1994  and  prior  to  July  1, 1995, 
for  a  period  of  enrollment  that  includes 
or  begins  on  or  after  July  1, 1994.  the 
interest  rate  is  a  variable  rate,  applicable 
to  each  July  1-June  30  period,  that 
equals  the  lesser  of — 

(A)  The  bond  equivalent  rate  of  the 
91 -day  Treasury  bills  auctioned  at  the 
final  auction  prior  to  the  Jime  1 
immediately  preceding  the  JiUy  1-Jime 
30  period,  plus  3.10;  or 

(B)  8.25  percent. 

(vii)  For  a  Stafford  loan  for  which  the 
first  disbursement  is  made  oix  or  after 
July  1, 1995  and  prior  to  July  1, 1998  for 
a  period  of  enrollment  that  includes  or 
begins  on  or  after  July  1, 1995,  the 
interest  rate  is  a  variable  rate  applicable 
to  each  July  1-June  30  period,  that 
equals  the  lesser  of — 

(A)  The  bond  equivalent  rate  of  the 
91 -day  Treasury  bills  auctioned  at  the 
final  auction  prior  to  the  June  1 
immediately  preceding  the  July  1-June 
30  period,  plus  2.5  percent  during  the 
in-school,  grace  and  deferment  period 
and  3.10  percent  during  repayment;  or 

(B)  8.25  percent. 

(viii)  For  a  Stafford  loan  for  which  the 
first  disbursement  is  made  on  or  after 
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Jul]  r  1, 1998,  the  interest  rate  is  a 
vai  ifble  rate,  applicable  to  each  July  1- 
1 30  period,  that  equab  the  lesser 

)  The  bond  equivalent  rate  of  the 
lay  Treasury  bills  auctioned  at  the 
final  auction  prior  to  the  Jime  1 
immediately  preceding  the  JiUy  1-June 
30  period  plus  1.7  percent  during  the  in- 
school,  grace  and  deferment  periods  and 


2.3 


>ercent  during  repajrment;  at 
]  8.25  percent 


/)  For  a  loan  for  which  the  first 
disibursement  is  made  on  or  after  July  1, 
19^  and  prior  to  July  1. 1998.  the 
intarest  rate  is  a  variable  rate  applicable 
to  i^ch  Jidy  1-Jime  30  period,  that 
eqi  itds  die  lesser  of — 

' )  The  bond  equivalent  rate  of  Ihe 
eek  Treasury  bills  auctioned  at  the 
auction  prior  to  the  June  1 
ediately  preceding  the  July  1-June 
30|^eiiod,  plus  3.10  percent;  or 
)  9  percent. 

)  For  a  loan  for  whichthe  first 
lursement  is  made  on  or  after  July  1, 
;  the  interest  rate  is  a  variable  rate, 
icable  to  each  July  1-J\me  30 
od,  that  equals  the  lesser  of— 
(A)  The  bond  equivalent  rate  of  the 
9l|-day  Treasury  bills  auctioned  at  the 
filial  auction  prior  to  the  June  1 
im  ^ediately  preceding  the  July  1-June 
30|  period,  plus  3.10  pwcent;  or 
)  9  percent. 

*        *        •        * 
n  *    *    • 

^)  A  Consolidation  loan  made  on  or 
■  Jidy  1, 1994,  for  which  the  loan 
plication  was  received  by  the  lender 
are  November  13, 1997,  bears  interest 
le  rate  that  is  equal  to  the  weighted 
_  I  of  interest  rates  on  the  loans 
}lidated,  rounded  upward  to  the 
nearest  whole  percent. 
j[^u)  For  a  Consolidation  loan  for 
^ch  the  loan  application  was  received 
le  lender  on  or  after  November  13, 
^7  and  before  Octobor  1, 1998,  the 

Bt  rate  for  the  portion  of  the  loan 
:  consolidated  loans  other  than 

I  loans  is  a  variable  rate,  applicable 
ich  July  1-^une  30  period,  diat 
^als  the  lesser  of — 
_  i)  The  bond  equivalent  rate  of  the 
9^-day  Treasury  bills  auctioned  at  the 
fi^  auction  held  prior  to  June  1  of  each 
'  plus  3.10  percent;  or 
})  8.25  percent. 

^v)  For  a  Consolidation  loan  for 
ich  the  application  was  received  by 
I  lender  on  or  after  October  1, 1998, 
tU  interest  rate  for  the  portion  of  the 
loEln  that  consolidated  loans  other  than 
H :  AL  loans  is  a  fixed  rate  that  is  the 
le  ster  of— 


(A)  The  weighted  average  of  interest 
rates  on  the  loans  consolidated,  rounded 
to  the  nearest  higher  one-eighth  of  one 
percent;  or 

(B)  8.25  percent. 

(v)  For  a  Consolidation  loan  for  which 
the  application  was  received  by  the 
lender  on  or  after  November  13, 1997, 
the  annual  interest  rate  applicable  to  the 
portion  of  each  consolidation  loan  that 
repaid  HEAL  loans  is  a  variable  rate 
adjusted  annually  on  July  1  and  must  be 
equal  to  the  average  of  the  bond 
equivalent  rates  of  the  91 -day  Treasury 
bills  auctioned  for  the  quarter  ending 
June  30,  plus  3  percent  There  is  no 
maximiun  rate  on  this  portion  of  the  ^ 
loan. 
•        •        •        •        * 

■     (b)*  *  * 

(2)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  a  lender  may 
capitalize  interest  payable  by  the 
borrower  that  has  accrued — 

(i)  For  the  period  from  the  date  the 
first  disbursement  was  made  to  the 
beginning  date  of  the  in-school  period; 

(ii)  For  the  in-school  oc  grace  periods, 
or  for  a  period  needed  to  align 
repayment  of  an  SLS  with  a  Stafford 
loan  if  capitalization  is  expressly 
authorized  by  the  promissory  note  (or 
with  the  written  consent  of  die 
borrower); 

(ill)  For  a  period  of  authorized 
deferment 

(iv)  For  a  period  of  authorized 
forbearance;  or 

(v)  For  the  period  from  the  date  the 
first  installment  payment  was  due  until 
it  was  made. 
***** 

(4)(i)  For  unsubsidized  Stafford  loans 
disbursed  on  or  after  October  7, 1998 
and  prior  to  July  1,  2000,  the  lender  may 
capitalize  the  impaid  interest  that 
accrues  on  the  loan  according  to  the 
requirements  of  section  428H(e)(2)  of 
the  Act. 

(ii)  For  Stafford  loans  first  disbursed 
on  or  after  Jidy  1,  2000,  the  lender  may 
capitalize  die  impaid  interest — 

(A)  When  the  loan  enters  repayment 

(B)  At  the  expiration  of  a  period  of 
authorized  deferment; 

(C)  At  the  expiration  of  a  period  of 
authorized  forbearance;  and 

(D)  When  the  borrower  defaults. 

(5)  For  any  borrower  in  an  in-school 
or  grace  period  or  the  period  needed  to 
align  repayment,  deferment,  or 
forbearance  status,  diuing  which  the 
Secretary  does  not  pay  interest  benefits 
and  for  which  the  borrower  has  agreed 
to  make  payments  of  interest,  the  lender 
may  capitalize  past  due  interest  after 
notification  to  the  borrower  that  the 
borrower's  fedlure  to  resolve  any 


delinquency  constitutes  the  borrower's 
consent  to  capitalization  of  delinquent 
interest  and  all  interest  that  will  accrue 
throu^  the  remainder  of  that  period. 

(c)  Ftees  for  FFEL  Pmgram  loans.  A 
lender — 

(1)  May  charge  a  borrower  an 
origination  fee  on  a  Stafford  loan  not  to 
exceed  3  percent  of  the  principal 
amount  of  the  loan.  Except  as  provided 
in  paragraph  (c)(2)  of  this  section,  a 
lender  must  charge  all  borrowers  the 
same  origination  fee. 

(2)(i)  May  charge  a  lower  (Mgination 
fee  than  the  amount  specified  in 
paragraph  (c)(1)  of  this  section  to  a 
-^rrower  whose  expected  family 
ontribution  (EFC),  used  to  determine 
eligibility  for  the  loan,  is  equal  to  or  less 
than  the  minimum  qualifying  EFC  for  a 
Federal  Pell  (kant  at  the  time  the  loan 
is  certified  or  to  borrowers  who  qualify 
for  a  subsidized  Stafford  loan. 

(ii)  If  a  lender  charges  a  lower 
origination  fee  pursuant  to  this 
subparagraph,  the  lender  must  charge 
all  similariy  situated  borrowers  the 
same  origination  fee. 

(iii)  A  lender  may  use  a  comparable 
standard  with  the  approval  of  the 
Secretary. 

(3)  If  a  lender  charges  a  lower 
origination  fee  on  unsubsidized  loans 
under  paragraphs  (c)(1)  or  (c)(2)  of  this 
section,  the  lender  must  charge  the  same 
fee  on  subsidized  loans. 

(4)  For  purposes  of  paragraphs  (c)(1) 
and  (c)(2)  of  this  section,  all  lenders 
under  common  ownership,  including 
ownership  by  a  common  holding 
company,  constitute  a  single  lender. 
Any  beneficial  owner  of  loans,  that 
provides  funds  to  an  eligible  lender 
trustee  to  make  loans  on  the  beneficial 
owner's  behalf,  is  considered  the  lender 
for  this  purpose. 
***** 

7.  Section  682.204  is  amended  as 
follows: 

A.  By  revising  paragraphs  (a),  (b),  (c), 
(d),  and  (e). 

B.  In  paragraph  (f)(2)(i)  by  adding  "the 
following",  after  "exceed". 

C.  In  paragraph  (f)(2)(ii)  by  adding 
"the  following"  after  "exceed". 

D.  In  paragraph  (f)(2)(ii)(B)  by 
removing  "and",  and  by  adding,  in  its 
place,  "or". 

f  682.204    Mttdmum  loan  amounts. 

(a)  Stafford  Loan  Program  annual 
limits.  (1)  In  the  case  of  an 
undergraduate  student  who  has  not 
successfully  completed  the  first  year  of 
a  program  of  imdergraduate  education, 
the  total  amount  the  student  may 
borrow  for  any  academic  year  of  study 
under  the  Stafford  Loan  Program  in 
combination  with  the  Federal  Direct 
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Stafford/Ford  Loan  Program  may  not 
exceed  the  following: 

(i)  $2,625  for  a  program  of  study  of  at 
least  a  full  academic  year  in  lengUi. 


(ii)  For  a  one-year  program  of  study 
with  less  than  a  fuU  academic  year 


remaining,  the  amount  that  is  the  same 
ratio  to  $2,625  as  the — 


Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 
Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year. 

(iii)  For  a  program  of  study  that  is  less     amount  that  is  the  same  ratio  to  $2,625 
than  a  full  academic  year  in  length,  the       as  the  lesser  of  the— 

Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 
Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year 

or 
Number  of  weeks  in  program 

Number  of  weeks  in  academic  year. 


(2)  In  the  case  of  a  student  who  has 
successfully  completed  the  first  year  of 
an  imdergraduate  program  but  has  not 
successfully  completed  the  second  year 
of  an  undergraduate  program,  the  total 
amount  the  student  may  borrow  for  any 


academic  year  of  study  under  the 
Stafford  Loan  Program  in  combination 
with  the  Federal  Direct  Stafford/Ford 
Loan  Program  may  not  exceed  the 
following: 


(i)  $3,500  for  a  program  whose  length 
is  at  least  a  full  academic  year  in  length. 

(ii)  For  a  program  of  study  with  less 
than  a  full  academic  year  remaining,  an 
amount  that  is  the  same  ratio  to  $3,500 
as  the — 


Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 
Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year. 


(3)  In  the  case  of  an  imdergraduate 
student  who  has  successfully  completed 
the  first  and  second  years  of  a  program 
of  study  of  undergraduate  education  but 
has  not  successfully  completed  the 
remainder  of  the  program,  the  total 


amount  the  student  may  borrow  for  any 
academic  year  of  study  under  the 
Stafford  Loan  Program  in  combination 
with  the  Federal  Direct  Stafford/Ford 
Loan  Program  may  not  exceed  the 
following: 


(i)  $5,500  for  a  program  whose  length 
is  at  least  an  academic  year  in  length. 

(ii)  For  a  program  of  study  with  less 
than  a  fiill  academic  year  remaining,  an 
amount  that  is  the  same  ratio  to  $5,500 
as  the — 


Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 
Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year. 


(4)  In  the  case  of  a  student  who  has 
an  associate  or  baccalaureate  degree  that 
is  required  for  admission  into  a  program 
and  who  is  not  a  graduate  or 
professional  student,  the  total  amount 
the  student  may  borrow  for  any 
academic  year  of  study  may  not  exceed 
the  amounts  in  paragraph  (aK3)  of  this 
section. 

(5)  In  the  case  of  a  graduate  or 
professional  student,  the  total  amoimt 
the  student  may  borrow  for  any 
academic  year  of  study  under  the 
Stafford  Loan  Program,  in  combination 
with  any  amoimt  borrowed  under  the 
Federal  Direct  Stafford/Ford  Loan 
Program,  may  not  exceed  $8,500. 

(6)  In  the  case  of  a  student  enrolled 
for  no  longer  than  one  consecutive  12- 
month  period  in  a  course  of  study 
necessary  for  enrollment  in  a  program 
leading  to  a  degree  or  certificate,  the 


total  amount  the  student  may  borrow  for 
any  academic  year  of  study  under  the 
Stafford  Loan  Program  in  combination 
with  the  Federal  Direct  Stafford/Ford 
Loan  Program  may  not  exceed: 

(i)  $2,625  for  coursework  necessary 
for  enrollment  in  an  undergraduate 
degree  or  certificate  program. 

(ii)  $5,500  for  coursework  necessary 
for  enrollment  in  a  graduate  or 
professional  degree  or  certificate 
program  for  a  student  who  has  obtained 
a  baccalaureate  degree. 

(7)  In  the  case  of  a  student  who  has 
obtained  a  baccalaureate  degree  and  is 
enrolled  or  accepted  for  enrollment  in 
coursework  necessary  for  a  professional 
credential  or  certification  bom  a  State 
that  is  required  for  employment  as  a 
teacher  in  an  elementary  or  secondary 
school  in  that  State,  the  total  amoimt  the 
student  may  borrow  for  any  academic 


year  of  study  imder  the  Stafford  Loan 
Program  in  combination  with  the 
Federal  Direct  Stafford/Ford  Loan 
Program  may  not  exceed  $5,500. 

(b)  Stafford  Loan  Progmm  aggregate 
limits.  The  aggregate  impaid  principal 
amount  of  all  Stafford  Loan  Program 
loans  in  combination  with  loans 
received  by  the  student  under  the 
Federal  Direct  Stafford/Ford  Loan 
Program,  but  excluding  the  amount  of 
capitalized  interest  may  not  exceed  the 
following: 

(1)  $23,000  in  the  case  of  any  student 
who  has  not  successfully  completed  a 
program  of  study  at  the  undergraduate 
level. 

(2)  $65,500,  in  the  case  of  a  graduate 
or  professional  student,  including  loans 
for  imdergraduate  study. 

(c)  Unsubsidized  Stafford  Loan 
Program.  (1)  In  the  case  of  an 


un^rgraduate  student,  the  total  amount 
the  Student  may  borrow  for  any  period 
idy  imder  the  Unsubsidized 
ord  Loan  Program  in  combination 
I  the  Federal  Direct  Unsubsidized 
lord/Ford  Loan  Program  is  the  same 
_  Jie  amount  determined  imder 
pa^igraph  (a)  of  this  section,  less  any 
amount  received  under  the  Stafford 
Lo^i  Program  or  the  Federal  Direct 
Stafford/Ford  Loan  Program. 

ii]  In  the  case  of  an  independent 
iinpergraduate  student,  a  graduate  or 
professional  student,  or  certain 
dependent  undergraduate  students,  the 
toM  amount  the  student  may  borrow  for 
any!  period  of  enrollment  imder  the 
Unsubsidized  Stafford  Loan  and  Federal 
Di  1  jct  Unsubsidized  Stafford/Ford  Loan 


to 


Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 

Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year. 

(iii)  For  a  program  of  study  that  is  less  than  a  full  academic  year  in  length,  an  amount  that  is  the  same  ratio 
$4,000  as  the  lesser  of—  ^ 

Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 
Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year 

or 
Number  of  weeks  enrolled 


coia; 


programs  may  not  exceed  the  amounts 
determined  imder  paragraph  (a)  of  this 
section  less  any  amount  received  under 
the  Federal  St^ord  Loan  Program  or 
the  Federal  Direct  Stafford/Ford  Loan 
Program,  in  combination  with  the 
amounts  determined  under  paragraph 
(d)  of  this  section. 

(d)  Additional  eligibility  under  the 
Unsubsidized  Stafford  Loan  Program.  In 
addition  to  any  amount  borrowed  under 
paragraphs  (a)  and  (c)  of  this  section,  an 
independent  undergraduate  student, 
graduate  or  professional  student,  and 
certain  dependent  undergraduate 
students  may  borrow  additional 
amounts  under  the  Unsubsidized 
Stafford  Loan  Program.  The  additional 
amount  that  such  a  student  may  borrow 


under  the  Unsubsidized  Stafford  Loan 
Program  in  combination  with  the 
Federal  Direct  Unsubsidized  Stafford/ 
Ford  Loan  Program,  in  addition  to  the 
amounts  allowed  under  paragraphs  (b) 
and  (c)  of  this  section  for  any  academic 
year  of  study — 

(1)  In  the  case  of  a  student  who  has 
not  successfully  completed  the  first  year 
of  a  program  of  undergraduate 
education,  may  not  exceed  the 
following: 

(i)  $4,000  for  a  program  of  study  of  at 
least  a  full  academic  year. 

(ii)  For  a  one-year  program  of  study 
with  less  than  a  full  academic  year 
remaining,  the  amount  that  is  the  same 
ratio  to  $4,000  as  the— 


[  I)  In  the  case  of  a  student  who  has 
ipleted  the  first  year  of  a  program  of 
undergraduate  education  but  has  not 

sfully  completed  the  second  year 


su  Qcessr 


Number  of  weeks  in  academic  year. 


of  a  program  of  undergraduate 
education  may  not  exceed  the  following: 

(A)  $4,000  for  a  program  of  study  of 
at  least  a  full  academic  year  in  lei^;th. 


(B)  For  a  one-year  program  of  study 
with  less  than  a  full  academic  year 
remaining,  an  amount  that  is  the  same 
ratio  to  $4,000  as  the— 


Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 


Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year. 


( ])  In  the  case  of  a  student  who  has 
fully  completed  the  second  year 
program  of  imdergraduate 
e4V(^ti<'°>  ^^^  ^^^  ^°^  completed  the 


siitcessf 
oi 


remainder  of  the  program,  may  not 
exceed  the  following: 

(i)  $5,000  for  a  program  of  study  of  at 
least  a  full  academic  year. 


(ii)  For  a  program  of  study  with  less 
than  a  full  academic  year  remaining,  an 
amount  that  is  the  same  ratio  to  $5,000 
as  the — 


Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 


Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year. 


4)  In  the  case  of  a  student  who  has 
aikjassociate  or  baccalaureate  degree 
wllich  is  required  for  admission  into  a 
pi  "pgram  and  who  is  not  a  graduate  or 
pi-bfessional  student,  the  total  amount 
tli^  student  may  borrow  for  any 
academic  year  of  study  may  not  exceed 
tQ^  amounts  in  paragraph  (d)(3)  of  this 
s^^on. 

(s)  In  the  case  of  a  graduate  or 
p  -i)fessional  student,  may  not  exceed 
$  1 3,000. 

6)  In  the  case  of  a  student  enrolled 
f(  1  no  longer  than  one  consecutive  12- 


month  period  in  a  course  of  study 
necessary  for  enrollment  in  a  program 
leading  to  a  degree  or  a  certificate  may 
not  exceed  the  following: 

(i)  $4,000  for  coursework  necessary 
for  eiut)llment  in  an  undergraduate 
degree  or  certificate  program. 

(li)  $5,000  for  coursework  necessary 
for  enrollment  in  a  graduate  or 
professional  degree  or  certificate 
program  for  a  student  who  has  obtained 
a  baccalaureate  degree. 

(iii)  In  the  case  of  a  student  who  has 
obtained  a  baccalaureate  degree  and  is 


eim>lled  or  accepted  for  enrollment  in  a 
program  necessary  for  a  professional 
credential  or  a  certification  fi^m  a  State 
that  is  required  for  employment  as  a 
teacher  in  an  elementary  or  secondary 
school  in  that  State,  $5,000. 

(e)  Combined  Federal  Stafford.  SLS 
and  Federal  Unsubsidized  Stafford  Loan 
Program  aggregate  limits.  The  aggregate 
unpaid  principal  amount  of  Stafford 
Loans,  Federal  Direct  Stafford/Ford 
Loans,  Unsubsidized  Stafford  Loans, 
Federal  Direct  Unsubsidized  Stafford/ 
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Ford  Loans  and  SLS  Loans,  but 
excluding  the  amount  of  capitalized 
interest  may  not  exceed  the  following: 

(1)  $46,000  for  an  undergraduate 
student. 

(2)  $138,500  for  a  graduate  or 
professional  student 

•        •        •       •       * 

8.  Section  682.206  is  amended  as 
follows: 

A.  By  revising  paragraph  (a)(1); 

B.  By  removing  "on  the  application 
form  or  data  electronically  transmitted 
to  the  lender"  in  paragraph  (c)(1); 

C.  By  revising  paragraph  (c)(2); 

D.  By  removing  paragraph  (c)(3);  and 

E.  By  revising  paragraph  {d)(l). 

1682.206    Oua  diligenca  In  maidng  a  loan. 

(a)  General.  (1)  Loan-making  duties 
include  determining  the  borrower's  loan 
amount,  approving  the  borrower  for  a 
loan,  explaining  to  the  borrower  his  or 
hOT  rights  and  responsibilities  imder  the 
loan,  and  completing  and  having  the 
borrower  sign  the  promissory  note 
(except  with  respect  to  multiple  loans 
made  under  an  MPN). 
***** 

(c)*  *  • 

(2)  Except  in  the  case  of  a 
Consolidation  loan,  in  determining  the 
amount  of  the  loan  to  be  made,  in  no 
case  may  the  loan  amount  exceed  the 
lesser  of  the  amount  the  borrower 
requests,  the  amoimt  certified  by  the 
school  under  §  682.603  or  the  loan 
limits  under  §  682.204. 
•        •        »        »        « 

(d)(1)  The  lender  must  ensure  that 
each  loan  is  supported  by  an  executed 
legally-enforceable  promissory  note  as 
proof  of  the  borrower's  indebtedness. 

***** 

9.  Section  682.207  is  amended  as 
follows: 

A.  By  revising  the  introductory  text  of 
paragraph  (c); 

B.  By  removing  paragraph  {c)(5); 

C.  By  redesignating  paragraph  (d)  as 
paragraph  (f); 

D.  By  redesignating  paragraph  (c)(4) 
as  paragraph  (d); 

E.  By  adding  a  new  paragraph  (e);  and 

F.  By  revising  the  newly  redesignated 
paragraph  (f). 

1682.207    Due  dlllgance  In  disbursing  a 


(c)  Except  as  provided  in  paragraph 
(e)  of  this  section,  a  lender  must 
disburse  any  Stafford  or  PLUS  loan  in 
accordance  with  the  disbursement 
schedule  provided  by  the  school  as 
follows: 
***** 

(e)  A  lender  must  disburse  the  loan  in 
one  installment  if  the  school  submits  a 


schedule  for  disbiirsement  of  loan 
proceeds  in  one  installment  as 
authorized  by  §  682.604(c)(10). 

(f)(1)  A  lender  may  disbiu-se  loan 
proceeds  after  the  student  has  ceased  to 
be  enrolled  on  at  least  a  half-time  basis 
only  if— 

(i)  The  school  certified  the  borrower's 
loan  eligibility  and  the  loan  funds  will 
be  used  to  pay  educational  costs  that  the 
school  determines  the  student  incurred 
for  the  period  in  which  the  student  was 
enrolled  and  eligible; 

(ii)  The  student  completed  the  first  30 
days  of  his  or  her  program  of  study  if 
the  student  was  a  first-year,  first-time 
borrower  as  described  in  §  682.604(c)(5); 
and 

(iii)  In  the  case  of  a  second  or 
subsequent  disbursement,  the  student 
graduated  or  successfully  completed  the 
period  of  enrollment  for  which  the  loan 
.  was  intended. 

(2)  The  lender  must  give  notice  to  the 
school  that  the  loan  proceeds  have  been 
disbursed  in  accord^ce  with  paragraph 
(f)(1)  of  this  section  at  the  time  the 
lender  sends  the  loan  proceeds  to  the 
school. 

10.  Section  682.209  is  amended  as 
follows: 

A.  By  revising  paragraph  {a)(4). 

B.  By  redesignating  paragraphs  (a)(6), 
{a)(7),  and  (a)(8)  as  paragraphs  (a)(7), 
(a)(8),  and  (a)(9),  respectively. 

C.  By  adding  a  new  paragraph  (a)(6). 

D.  By  revising  the  newly  redesignated 
paragraph  (a)(7)(iii). 

E.  In  the  newly  redesignated 
paragraph  (a)(7)(v)(A)  by  removing 
"income-sensitive  or  a  graduated 
repayment",  and  adding,  in  its  place, 
"income-sensitive,  a  graduated,  or  if 
applicable,  an  extended  repajrment". 

F.  By  redesignating  paragraph 
{a){7){ix)  as  paragraph  (a)(7)(xi). 

G.  By  adding  new  paragraphs 
(a)(7)(ix)  and  (x). 

H.  By  revising  paragraph  (c)(l)(i). 

I.  By  removing  paragraph  (h)(3);  by 
redesignating  paragraphs  (h)(4),  {h)(5), 
and  (h)(6).  as  paragraphs  (h)(3),  (h)(4), 
and  (h)(5),  respectively;  by  revising  the 
newly  redesignated  paragraph  (h)(3); 
and  by  removing  redesignated 
paragraph  (h)(4)(ii)  and  redesignating 
paragraph  (h)(4)(iii)  as  paragraph 
(h)(4)(ii). 

§  682.209    Repaymant  of  a  loan. 

(a)*  *  * 

(4)  For  a  borrower  of  a  Stafford  loan 
who  is  a  correspondence  student,  the 
grace  period  specified  in  paragraph 
(a)(3)(i)  of  this  section  begins  on  the 
earliest  of— 

(i)  The  day  after  the  borrower 
completes  the  program; 


(ii)  The  day  after  withdrawal  as 
determined  pursuant  to  34  CFR  668.22; 
or 

(iii)  60  days  following  the  last  day  for 
completing  the  program  as  established 
by  the  school. 
***** 

(6)  For  purposes  of  establishing  the 

beginning  of  the  repayment  period  for 

Stafford  and  SLS  loans,  the  grace 

periods  referenced  in  paragraphs 

(a)(2)(ui)  and  (a)(3)(i)  exclude  any 

period  during  which  a  borrower  who  is 

a  member  of  a  reserve  component  of  the 

Armed  Forces  named  in  section  10101 

of  title  10.  United  States  Code  is  called 

or  ordered  to  active  duty  for  a  period  of 

more  than  30  days.  Any  single  excluded 

period  may  not  exceed  three  years  and 

includes  the  time  necessary  for  the 

borrower  to  resume  enrollment  at  the 

next  available  regular  enrollment 

period.  Any  Stafford  or  SLS  borrower 

who  is  in  a  grace  period  when  called  or 

ordered  to  active  duty  as  specified  in 

this  paragraph  is  entitled  to  a  full  grace 

period  upon  completion  of  the  excluded 

period. 
(7)*  *  * 

(iii)  Not  more  than  six  months  prior 
to  the  date  that  the  borrower's  first 
payment  is  due,  the  lender  must  offer 
the  borrower  a  choice  of  a  standard, 
income-sensitive,  or  if  applicable,  an 
extended  repayment  schedule. 
***** 

(ix)  Under  an  extended  repayment 
schedule,  the  borrower  may  repay  the 
loan  on  a  fibced  annual  repayment 
amount  or  a  graduated  repayment 
amount  for  a  period  that  may  not  exceed 
25  years.  For  piuposes  of  this  section,  a 
"new  borrower"  is  an  individual  who 
has  no  outstanding  principal  or  interest 
balance  on  an  FFEL  Program  loan  as  of 
October  7, 1998,  or  on  the  date  he  or  she 
obtains  an  FFEL  Program  loan  after 
October  7, 1998. 

(x)  A  borrower  may  request  a  change 
in  the  repayment  schedule  on  a  loan. 
The  lender  must  permit  the  borrower  to 
change  the  repayment  schedule  no  less 
frequently  than  annually. 
***** 

(c)  Minimum  annual  payment.  (l)(i) 
Subject  to  paragraph  (c)(l)(ii)  of  this 
section  and  except  as  otherwise 
provided  by  a  graduated,  income- 
sensitive,  or  extended  repayment  plan 
selected  by  the  borrower,  during  each 
year  of  the  repayment  period,  a 
borrower's  total  payments  to  all  holders 
of  the  borrower's  FFEL  Program  loans 
must  total  at  least  $600  or  the  unpaid 
balance  of  all  loans,  including  interest, 
whichever  amount  is  less. 


(h) 


*  * 

*  *  * 
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(^  For  the  purpose  of  paragraph  (h)(2) 
of  this  section,  the  unpaid  balance  on 
otmr  student  loans — 

(I)  May  not  exceed  the  amount  of  the 
Coibsolidation  loan;  and 

ft|)  With  the  exception  of  the 
deK  ulted  title  IV  loans  on  which  the 
bon  ower  has  made  satisfactory 
repayment  arrangements  with  the 
holder  of  the  loan,  does  not  include  the 
impaid  balance  on  defaulted  loans. 

Section  682.210  is  amended  as 
.ws: 

.  By  revising  paragraphs  (a)(3), 
jl),  and  (a)(6)(iv);  in  paragraph  (a)(7) 
amoving  "180-  or  240-day"  and 

i,  in  its  place,  "270-  or  330-day". 
,  By  revising  paragraph  (b)(4). 
By  revising  the  heading  in 
ELgraph  (c);  by  revising  paragraph 
I),  by  redesignating  paragraphs  (c)(2) 
^ugh  (c)(4)  as  paragraphs  (c)(3) 
fti^  (c)(5),  respectively;  and  by 
jing  a  new  paragraph  (c)(2). 
1.  In  redesignated  paragraph  (c)(3)  by 
[ing  "or  other  form  certified  by  the 
ool"  after  "application". 
B.  In  redesignated  paragraph  (c)(4)  by 
Roving  "SLS  or  PLUS"  and  adding,  in 
lilace,  "SLS,  PLUS  or  Consolidation 
after  "Stafford". 
In  redesignated  paragraph  (c)(5),  by 
ag  "or  PLUS  (unless  based  on  the 
pendent's  status)"  after  "Stafford". 
,  By  revising  paragraph  (h). 

2^10    Defannent 

w     *     * 

))  Interest  accrues  and  is  paid  by  the 
3wer  during  the  deferment  period 
.  the  post-deferment  grace  period,  if 
blicable,  unless  interest  accrues  and 
^aid  by  the  Secretary  for  a  Stafford 
1  and  for  all  or  a  portion  of  a 
qi  i^lifying  Ck)nsolidation  loan  that  meets 
tba  requirements  under  682.301  when 
tfaa  loan  is  made. 

(4)  As  a  condition  for  receiving  a 
ddlerment,  except  for  purposes  of 
pi  [^graphs  (c)(l)(ii)  and  (iii)  of  this 
se  Otion,  the  borrower  must  request  the 
doferment,  and  provide  the  lender  with 
al  l|infonnation  and  documents  required 
tof  establish  eligibility  for  a  specific  tjrpe 
deferment. 


jiv)  In  the  case  of  a  student  deferment, 
tH4  student's  anticipated  graduation 
d^te  as  certified  by  an  authorized 
icial  of  the  school  and  as  updated  by 
fice  or  SSCR  update  to  the  lender 
frbm  the  school  or  guaranty  ajgency;  or 
»        *        •        «• 

b)*  *  * 

4)  For  a  "new  borrower,"  as  defined 
14  paragraph  (b)(7]  of  this  section, 


deferment  is  authorized  during  periods' 
when  the  borrower  is  engaged  in  at  least 
half-time  study  at  a  school,  imless  the 
borrower  is  not  a  national  of  the  United 
States  and  is  piusuing  a  course  of  study 
at  a  school  not  located  in  a  State. 
•        *        *  *     *        * 

(c)  In-School  deferment.  (1)  Except  as 
provided  in  paragraph  (c)(5)  of  this 
section,  the  lender  processes  a 
deferment  for  full-time  study  or  half- 
time  study  at  a  school,  when — 

(i)  The  borrower  submits  a  request 
and  supporting  documentation  for  a 
deferment; 

(ii)  The  lender  receives  information 
from  the  borrower's  school  about  the 
borrower's  eligibility  in  connection  with 
a  new  loan;  or 

(iii)  The  lender  receives  student  status 
information  indicating  that  the 
borrower's  enrollment  status  supports 
eligibility  for  a  deferment. 

(2)  The  lender  must  notify  the 
borrower  that  a  deferment  has  been 
granted  based  on  paragraphs  (c)(l)(ii)  or 
(iii)  of  this  section  amd  of  the  borrower's 
option  to  pay  interest  that  accrues  on  an 
unsubsidized  Federal  Stafford  loan  or  to 
cancel  the  deferment  and  continue 
paying  on  the  loan. 
***** 

(h)  Unemployment  deferment.  (1)  A 
borrower  qualifies  for  an  unemployment 
deferment  by  providing  evidence  of 
eligibility  for  unemployment  benefits  to 
the  lender. 

(2)  A  borrower  also  qualifies  for  an 
unemployment  deferment  by  providing 
to  the  lender  a  written  certification — 

(i)  Describing  the  borrower's 
conscientious  search  for  full-time 
emplojmient  diuing  the  preceding  six 
months,  except  in  the  case  of  the  initial 
period  of  imemployment,  including,  for 
each  of  at  least  six  attempts  to  secure 
employment  to  support  the  period 
covered  by  the  certification— 

(A)  The  name  of  the  employer 
contacted; 

(B)  The  employer's  address  and  phone 
number;  and 

(C)  The  name  or  title  of  the  person 
contacted; 

(ii)  Setting  forth  the  borrower's  latest 
permanent  home  address  and,  if 
applicable,  the  borrower's  latest 
temporary  address;  and 

(iii)  Affirming  that  the  borrower  has 
registered  with  a  public  or  private 
employment  agency,  if  one  is  within  a 
50-mile  radius  of  the  borrower's 
permanent  or  temporary  address, 
specifying  the  agency's  name  and 
address  and  date  of  registration. 

(3)  For  ptuposes  of  obtaining  an 
imemployment  deferment  imder 
paragraph  (h)(2)  of  this  section,  the 
following  rules  apply: 


(i)  A  borrower  may  qualify  for  an 
imemployment  deferment  whether  or 
not  the  borrower  has  been  previously 
employed.' 

(li)  An  unemplojrment  deferment  is 
not  justified  if  die  borrower  refuses  to 
seek  or  accept  employment  in  kinds  of 
positions  or  at  salary  and  responsibility 
levels  for  which  the  borrower  feels 
overqualified  by  virtue  of  education  or 
previous  experience. 

(iii)  Full-time  emplo)mttent  involves  at 
least  30  hoiirs  of  work  a  week  and  is 
expected  to  last  at  least  three  months. 

(iv)  A  lender  may  not  grant  a 
deferment  based  on  a  single  certification 
under  paragraph  (h)(irof  this  section 
beyond  the  date  that  is  six  months  after 
the  date  of  the  certification. 

(v)  A  lender  may  accept,  as  an 
alternative  to  the  certification  of 
employer  contacts  required  under 
paragraph  (h)(2)(i)  of  this  section, 
comparable  documentation  the 
borrower  has  used  to  meet  the 
requirements  of  the  Unemployment 
Insurance  Service,  provided  it  shows 
the  same  number  of  contacts  and 
contains  the  same  information  the 
borrower  would  be  required  to  provide 
under  this  section. 
***** 

12.  Section  682.211  is  amended  as 
follows: 

A.  By  revising  paragraph  (a)(4); 

B.  In  paragraph  (b)  by  removing  "in 
writing"; 

C.  By  adding  a  new  paragraph  (f)(9); 

D.  In  paragraphs  (h)(1)  and  (h)(2),  by 
removing  the  word  "written";  and 

E.  By  removing  paragraph  (h)(2)(ii)(B) 
and  designating  paragraph  (h)(2)(ii)(C) 
as  paragraph  {h)(2)(ii)(B)  to  read  as 
follows: 

$682^1    FortMaranoe. 

(a)*  '  ' 

(4)  Except  as  provided  in  paragraph 
(f)(10)  of  this  section,  if  payments  of 
interest  are  forborne,  they  may  be 
capitalized  as  provided  in  682.202(b). 


(f)*  *  * 

(9)  For  a  period  not  to  exceed  60  days 
necessary  for  the  lender  to  collect  and 
process  documentation  supporting  the 
borrower's  request  for  a  deferment, 
forbearance,  change  in  repayment  plan, 
or  consolidation  loan.  Interest  that 
accrues  during  this  period  is  not 
capitalized. 
***** 

13.  Section  682.300  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  682.300    Payments  of  interest  benefits  on 
Stafford  and  Consolidation  loans. 

(a)  General.  The  Secretary  pays  a 
lender,  on  behalf  of  a  borrower,  a 
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portion  of  the  interest  on  a  subsidized 

Stafford  loan  and  on  all  or  a  portion  of 

a  qualifying  Consolidation  loan  that 

meets  the  requirements  under  682.301. 

This  payment  is  known  as  interest 

benefits. 

*        •        *        •        • 

14.  Section  682.301  is  amended  as 
follows: 

A.  By  revising  paragraph  {a)(3); 

B.  By  removing  paragraph  (a)(4);  and 

C.  By  revising  paragraphs  (b)  and  (c). 

1682.301    EiyMIHy  of  bomww  for 
inlsfwt  benefits  on  Stafford  and 
ConaolkMion  loan*. 

(a)*  *  * 

(3)  A  Ck)nsolidation  loan  borrower 
qualifies  for  interest  benefits  during 
authorized  periods  of  deferment  on  the 
portion  of  the  loan  that  does  not 
represent  HEAL  loans  if  the  loan 
application  was  received  by  the 
lender — 
«    (i)  On  or  after  January  1, 1993  but 
prior  to  August  10, 1993; 

(ii)  On  or  after  August  10, 1993,  but 
jrior  to  November  13, 1997  only  if  the 
oan  consolidates  subsidized  Stafiqrd 
cans;  and 

(iii)  On  or  after  November  13, 1997  for 
the  portion  of  the  loan  that  repaid 
subsidized  FFEL  loans  and  Direct 
Subsidized  Loans. 

(b)  Application  for  interest  benefits. 
To  apply  for  interest  benefits  on  a 
Stafford  loan,  the  student,  or  the  school . 
at  the  direction  of  the  student,  must 
submit  a  statement  to  the  lender 
pursuant  to  682.603.  The  student  must 
qualify  for  interest  benefits  if  the 
eligible  institution  has  determined  and 
documented  the  student's  amount  of 
need  for  a  loan  based  on  the  student's 
estimated  cost  of  attendance,  estimated 
financial  assistance,  and  expected 
family  contribution  as  determined 
under  part  F  of  the  Act. 

(c)  Use  of  loan  proceeds  to  replace 
expected  family  contribution.  A 
borrower  may  use  the  amoimt  of  a 
PLUS,  unsubsidized  Stafford  loan.  State 
sponsored  loan,  or  private  program  loan 
obtained  for  a  period  of  enrollment  to 
replace  the  expected  family  contribution 
for  that  period  of  enrollment. 

(Authority:  20  U.S.C.  1078, 1082. 1087-1) 

15.  Section  682.401  is  amended  as 
follows: 

A.  By  revising  paragraphs  (b)(5)(i)  and 
(ii): 

B.  By  redesignating  paragraphs  (d)(4) 
and  (d)(5)  as  paragraphs  (d)(5)  and 
{d)(6).  respectively;  and 

C.  By  adding  a  new  paragraph  (d)(4). 

1682.401    Basic  program  agrsamant 


(b)*  *  * 

(5)  Borrower  responsibilities,  (i)  The 
borrower  must  indicate  his  or  her 
preferred  lender  on  the  promissory  note 
or  application,  if  he  or  she  has  sudi  a 
preference. 

(ii)  The  borrower  must  give  the 
lender,  as  part  of  the  promissory  note  or 
application  process  for  a  Stafford  or 
PLUS  loan— 

(A)  A  statement,  as  described  in  34 
CFR  part  668,  that  the  loan  will  be  used 
for  the  cost  of  the  student's  attendance; 

(B)  hi  the  case  of  a  PLUS  loan  request, 
information  concerning  the  outstanding 
FFEL  loans  of  the  borrower  and  of  the 
student,  including  any  Consolidation 
loan  used  to  repay  a  Stafford,  SLS,  or 
PLUS  loan; 

(C)  A  statement  from  the  student 
authorizing  the  school  to  release 
information  relevant  to  the  student's 
eligibility  to  borrow  or  to  have  a  parent 
borrow  on  the  student's  behalf  (e.g.,  the 
student's  enrollment  status,  financial 
assistance,  and  employment  records); 
and 

(D)  hiformation  from  the  school 
demonstrating  that  the  student  qualifies 
as  an  eligible  student  and  providing  the 
maximiun  amoimt  that  may  be 
borrowed  by  or  on  behalf  of  the  student. 
***** 

(d)  •  *  * 

(4)(i)  The  Secretary  authorizes  the  use 
of  the  midti-year  featiue  of  the  Master 
Promissory  Note  (MPN) — 

(A)  For  students  and  parents  for 
attendance  at  four-year  or  graduate/ 
professional  schools;  and 

(B)  For  students  and  parents  for 
attendance  at  other  institutions  meeting 
criteria  or  otherwise  designated  at  the 
sole  discretion  of  the  Secretary. 

(ii)  The  Secretary  may  prohibit  use  of 
the  multi-year  feature  of  die  MPN  at 
specific  schools  described  under 
paragraph  (i)  of  this  section.  The  criteria 
to  be  used  by  the  Secretary  to  prohibit 
use  of  the  midti-year  feature  include  the 
school  being  subject  to  an  emergency 
action  or  a  limitation,  suspension,  or 
termination  action,  or  not  meeting  other 
performance  criteria  determined  by  the 
Secretary. 

(iii)  A  borrower  attending  a  school  for 
which  the  multi-year  feature  of  the  MPN 
has  not  been  authorized  must  complete 
a  new  promissory  note  for  each  period 
of  enrollment. 

(iv)  Each  loan  made  under  an  MPN  is 
enforceable  in  accordance  with  the 
terms  of  the  MPN  and  is  eligible  for 
claim  pajonent  based  on  a  true  and 
exact  copy  of  such  MPN. 

(v)  A  fender's  ability  to  make 
additional  loans  imder  an  MPN  will 
automatically  expire  upon  the  earliest 
of— 


(A)  The  date  the  lender  receives 
written  notification  from  the  student 
asking  that  the  MPN  no  longer  be  used 
as  the  basis  for  additional  loans; 

(B)  Twelve  months  after  the  original 
MPN  was  signed  if  no  disbursements  are 
issued  by  the  lender  under  that  MPN;  or 

(C)  Ten  years  from  the  date  the 
student  signed  the  MPN  or  the  date  the 
lender  receives  the  MPN.  However,  if  a 
portion  of  a  loan  is  made  on  or  before 
10  years  bom  the  signature  date, 
remaining  disbursements  of  that  loan 
may  be  made. 

(vi)  The  lender  and  school  must 
develop  and  document  a  confirmation 
process  in  accordance  with  guidelines 
established  by  the  Secretary.  - 
***** 

16.  Section  682.402  is  amended  as 
follows: 

A.  By  revising  the  section  heading;  by 
revising  paragraph  (a)(1);  in  paragraph 
(a)(3),  by  adding  "and  as  provided  in 
paragraph  (h)(l)(iv)  of  this  section," 
after  "section". 

B.  In  paragraph  (f)(1)  by  removing  "(f) 
through  (m)",  and  adding,  in  its  place. 
"(h)  through  (k)";  by  revising  paragraph 
(f)(3);  in  paragraph  (f)(5)(i)(B)  by  adding 
"before  October  8, 1998"  after  "Code". 

C.  By  revising  paragraphs  (g)(l){i)  and 
(ii)- 

D.  hi  paragraph  (h)(l)(i),  by  removing 
"paragraph  (g)",  and  adding,  in  its 
place,  "paragraph  (h)";  by  adding  a  new 
paragraph  (h)(l)(iv); 

E.  By  revising  paragraph  (i)(l);  and  by 
removing  paragraph  (i)(3)  in  its  entirety. 

F.  hi  paragraph  (})(l)(ii),  by  removing 
"(B)";  and  by  revising  paragraph 
(j)(l)(iii). 

G.  By  revising  paragraph  (k)(l)(i)(A). 
H.  By  redesignating  paragraphs  (1)  and 

(m)  as  paragraphs  (r)  and  (s);  and  by 
adding  new  paragraphs  (1)  through  (q). 

S  682.402    Death,  diaabillty.cloaed  school, 
falaa  cartification.  unpaid  refunds,  and 
bankruptcy  paymants. 

(a)  General.  (1)  Rules  governing  the 
pajnment  of  claims  based  on  filing  for 
relief  in  bankruptcy,  and  discharge  of 
loans  due  to  death,  total  and  permanent 
disability,  attendance  at  a  school  that 
closes,  false  certification  by  a  school  of 
a  borrower's  eligibility  for  a  loan,  and 
unpaid  refunds  by  a  school  are  set  forth 
in  this  section. 
***** 

(£)*** 

(3)  Determination  of  filing.  The  lender 
must  determine  that  a  borrower  has 
filed  a  petition  for  relief  in  bankruptcy 
on  the  basis  of  receiving  a  notice  of  the 
first  meeting  of  creditors  or  other  proof 
of  filing  provided  by  the  debtor's 
attorney  or  the  bankruptcy  court. 


I)*  • ' 

\  *    *    » 

J)  The  original  promissory  note  or  a 
CO  ty  of  the  promissory  note  certified  by 
th^i  lender  as  true  and  accurate. 

i)  The  loan  application,  if  a  separate 
.  application  was  provided  to  the 
ier. 


jv)  In  reviewing  a  claim  under  this 
section,  the  issue  of  confirmation  of 
simsequent  loans  imder  an  KfPN  will 
ndt  be  reviewed  and  a  claim  will  not  be 
dflilied  based  on  the  absence  of  any 
evipence  relating  to  confirmation  in  a 
p«  ikicular  loan  file.  However,  if  a  court 
ru  Ips  that  a  loan  is  unenforceable  solely 
b^ause  of  the  lack  of  evidence  of  the 
cdijfinnation  process  or  processes, 
ice  bffliefits  must  be  repaid. 
*        *        * 

)  Guamnty  agency  participation  in 

iptcy  proceedings — (1)  Undue 
'ship  claims,  (i)  In  response  to  a 
ition  filed  with  regard  to  any 

ptcy  proceeding  by  the  borrower 
j  discharge  under  11  U.S.C.  523(a)(8) 
oi'the  grounds  of  imdue  hardship,  the 
tranty  agency  must,  on  the  basis  of 
onably  available  information  if  the 
tion  for  relief  in  bankruptcy  was 

prior  to  October  8, 1998,  determine 
lether  the  first  payment  on  the  loan 
due  more  th^  7  years  (exclusive  of 
applicable  suspension  of  the 

J'^ayment  period)  before  the  filing  of 
t  petition  and,  if  so,  process  the 

;and 
;ii)  In  all  other  cases,  determine 
ether  repayment  xmder  either  the 

nt  repayment  schedule  or  any 
lusted  schedule  authorized  imder  this 

would  impose  an  imdue  hardship 
the  borrower  and  his  or  her 
endents. 

iii)  If  the  agency  determines  that 
^  ayment  would  not  constitute  an 
uHdue  hardship,  the  agency  must  then 
dkltermine  whether  the  expected  costs  of 
opposing  the  discharge  petition  would 
e^eed  one-third  of  the  total  amount 
ed  on  the  loan,  including  principal, 
erest,  late  charges,  and  collection 
ts. 

iv)  The  agency  must  use  diligence 
d  may  assert  any  defense  consistent 
V  rlth  its  status  under  applicable  law  to 
a  Moid  discharge  of  the  loan.  Unless 
d  ikcharge  would  be  more  effectively 

0  [  iposed  by  not  taking  the  following 
actions,  the  agency  must — 

(A)  Oppose  the  borrower's  petition  for 
determination  of  dischargeability;  and 

(B)  If  the  borrower  is  in  default  on  the 

1  ]  an,  seek  a  judgment  for  the  amoimt 
c }  «ed  on  the  loan. 


(v)  In  opposing  a  petition  for  a 
determination  of  dischargeability  on  the 
grounds  of  undue  hardship,  a  guaranty 
agency  may  agree  to  discharge  of  a 
portion  of  the  amount  owed  on  a  loan^ 
if  it  reasonably  determines  that  the  ^ 
agreement  is  necessary  in  order  to 
obtain  a  judgment  on  the  remainder  of 
the  loan. 
***** 

(j)*  *  *(1)*  *  * 

(iii)  The  entry  of  an  order  granting 
discharge  under  chapter  12  or  13,  or 
confirming  a  plan  of  arrangement  under 
chapter  11,  unless  the  court  determined 
that  the  loan  is  dischargeable  under  11 
U.S.C.  523(a)(8)  on  grounds  of  undue 
hardship. 
*        *        *        *        * 

(k)*  •  * 
(!)•*• 

0)*  •  * 

(A)  A  determination  by  the  court  that 
the  loan  is  dischargeable  under  1 1 
U.S.C.  523(a)(8)  with  respect  to  a 
proceeding  initiated  under  chapter  7  or 
chapter  11;  or 
***** 

(1)  Unpaid  refund  discharge. 

(1)  Unpaid  refunds  in  closed  school 
situations.  In  the  case  of  a  school  that 
has  closed,  the  Secretary  reimburses  the 
guarantor  of  a  loan  and  discharges  a 
former  or  current  borrower's  (and  any 
endorser's)  obligation  to  repay  that 
portion  of  an  FFEL  Program  loan 
(disbursed  on  or  after  January  1, 1986) 
equal  to  the  refund  that  should  have 
been  made  by  the  school  under 
applicable  Federal  law  and  regulations, 
including  this  section.  Any  accrued 
interest  and  other  charges  (late  charges, 
collection  costs,  origination  fees,  and 
insurance  premiimis)  associated  with 
the  impaid  refund  are  also  discharged. 

(2)  Unpaid  refunds  in  open  school 
situations.  In  the  case  of  a  school  that 
is  open,  the  guarantor  discharges  a 
former  or  current  borrower's  (and  any 
endorser's)  obligation  to  repay  that 
portion  of  an  FFEL  loan  (disbursed  on 
or  after  January  1, 1986)  equal  to  the 
amount  of  the  refund  that  should  have 
been  made  by  the  school  under 
applicable  Federal  law  and  regulations, 
including  this  section,  if— 

(ij  The  borrower  has  ceased  to  attend 
the  school  that  owes  the  refund;  and 

(ii)  The  guarantor  receives 
documentation  regarding  the  refund  and 
the  borrower  and  guarantor  have  been 
unable  to  resolve  the  impaid  refund 
within  120  days  from  the  date  the 
borrower  submits  a  complete 
application  in  accordance  with 
paragraph  (1)(4)  of  this  section.  Any 
accrued  interest  and  other  charges  (late 
charges,  collection  costs,  origination 


fees,  and  insurance  premiums) 
associated  with  the  amount  of  the 
unpaid  refund  amoimt  are  also 
discharged. 

(3)  Relief  to  borrower  (and  any 
endorser)  following  discharge,  (i)  If  a 
borrower  receives  a  discharge  of  a 
portion  of  a  loan  imder  this  section,  the 
borrower  is  reimbursed  for  any  amounts 
paid  in  excess  of  the  remaining  balance 
of  the  loan  (including  accrued  interest, 
late  charges,  collection  costs,  origination 
fees,  and  insurance  premiums)  owed  by 
the  borrower  at  the  time  of  discharge. 

(ii)  The  holder  of  the  loan  reports  the 
discharge  of  a  portion  of  a  loan  imder 
this  section  to  all  credit  reporting 
agencies  to  which  the  holder  of  the  loan 
previously  reported  the  status  of  the 
loan. 

(4)  Borrower  qualification  for 
discharge.  To  receive  a  discharge  of  a 
portion  of  a  loan  under  this  section,  a 
borrower  must  submit  a  written 
application  to  the  holder  or  guaranty 
agency  except  as  provided  in  paragraph 
(l)(5)(iv)  of  this  section.  The  application 
requests  the  information  required  to 
calculate  the  amount  of  the  discharge 
and  requires  the  borrower  to  sign  a 
statement  swearing  to  the  accuracy  of 
the  information  in  the  application.  The 
statement  need  not  be  notarized  but 
must  be  made  by  the  borrower  under 
penalty  of  perjury.  In  the  statement,  the 
borrower  must — 

(i)  State  that  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed) — 

(A)  Received  the  proceeds  of  a  loan  to 
attend  a  school; 

(B)  Did  not  attend,  withdrew,  or  was 
terminated  from  the  school  within  a 
timeframe  that  entitled  the  borrower  to 
a  refund;  and 

(C)  Did  not  receive  the  benefit  of  a 
refund  to  which  the  borrower  was 
entitled  either  from  the  school  or  from 
a  third  party,  such  as  a  holder  of  a 
performance  bond  or  a  tuition  recovery 
program. 

(ii)  State  whether  the  borrower  has 
any  other  application  for  discharge 
pending  for  this  loan;  and 

(iii)  State  that  the  borrower — 

(A)  Agrees  to  provide  upon  request  by 
the  Secretary  or  the  Secretary's  designee 
other  documentation  reasonably 
available  to  the  borrower  that 
demonstrates  that  the  borrower  meets 
the  qualifications  for  an  unpaid  refund 
discharge  under  this  section;  and 

(B)  Agrees  to  cooperate  with  the 
Secretary  or  the  Secretary's  designee  in 
enforcement  actions  in  accordance  with 
paragraph  (e)  of  this  section  and  to 
transfer  any  right  to  recovery  against  a 
third  party  to  the  Secretary  in 
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accordance  with  paragraph  (d)  of  this 
section. 

(5)  Unpaid  refund  discharge 
procedures,  (i)  Except  for  the 
requirements  of  paragraph  (l)(5)(iv)  of 
this  section  related  to  an  open  school, 
if  the  holder  or  guaranty  agency  learns 
that  a  school  did  not  pay  a  refund  of 
loan  proceeds  owed  under  applicable 
law  and  regulations,  the  holder  or  the 
guaranty  agency  sends  the  borrower  a 
discharge  application  and  an 
explanation  of  the  qualifications  and 
procedures  for  obtaining  a  discharge. 
The  holder  of  the  loan  also  promptly 
suspends  any  efforts  to  collect  firom  ^e 
borrower  on  any  affected  loan. 

(ii)  If  the  borrower  returns  the 
application,  specified  in  paragraph  (1)(4) 
of  this  section,  the  holder  or  the 
guaranty  agency  must  review  the 
application  to  determine  whether  the 
application  ap{}ears  to  be  complete.  In 
the  case  of  a  loan  held  by  a  lender,  once 
the  lender  determines  that  the 
appUcation  appears  complete,  it  must 
provide  the  application  and  all 
pertinent  information  to  the  guaranty 
agency  including,  if  available,  the 
borrower's  last  date  of  attendance.  If  the 
borrower  returns  the  application  within 
60  days,  the  lender  must  extend  the 
period  during  which  efforts  to  collect  on 
the  affected  loan  are  suspended  to  the 
date  the  lender  receives  either  a  denial 
of  the  request  or  the  impaid  refund 
amount  from  the  guaranty  agency.  At 
the  conclusion  of  the  period  during 
which  the  collection  activity  was 
suspended,  the  lender  may  capitalize 
any  interest  accrued  and  not  paid 
during  that  period  in  accordance  with 
§  682.202(b). 

(iii)  If  the  borrower  fails  to  return  the 
application  within  60  days,  the  holder 
of  the  loan  resumes  collection  efforts 
and  grants  forbearance  of  principal  and 
interest  for  the  period  during  which  the 
collection  activity  was  suspended.  The 
holder  may  capitalize  any  interest 
accrued  and  not  paid  during  that  period 
in  accordance  with  §  682.202(b). 

(iv)  The  guaranty  agency  may,  with 
the  approval  of  the  Secretary,  discharge 
a  portion  of  a  loan  under  this  section 
without  an  application  if  the  guaranty 
agency  determines,  based  on 
information  in  the  guaranty  agency's 
possession,  that  the  borrower  qualifies 
for  a  discharge. 

(v)  If  the  holder  of  the  loan  or  the 
guaranty  agency  determines  that  the 
information  contained  in  its  files 
conflicts  with  the  information  provided 
by  the  borrower,  the  guaranty  agency 
must  use  the  most  reliable  information 
available  to  it  to  determine  eligibility  for 
and  the  appropriate  payment  of  the 
refund  amount. 


(vi)  If  the  holder  of  the  loan  is  the 
guaranty  agency  and  the  agency 
determines  that  the  borrower  qualifies 
for  a  discharge  of  an  unpaid  refund,  the 
guaranty  agency  must  suspend  any 
efforts  to  collect  on  the  affected  loan 
and,  within  30  days  of  its 
determination,  discharge  the 
appropriate  amoimt  and  inform  the 
borrower  of  its  determination.  Absent 
dociunentation  of  the  exact  amount  of 
refund  due  the  borrower,  the  guaranty 
agency  must  calculate  the  amount  of  the 
unpaid  refund  using  the  unpaid  refund 
calodation  defined  in  paragraph  (o)  of 
this  section. 

(vii)  If  the  guaranty  agency  determines 
that  a  borrower  does  not  qualify  for  an 
impaid  refund  discharge,  (or,  if  the 
holder  is  the  lender  and  is  informed  by 
the  guarantor  that  the  borrower  does  not 
qualify  for  a  discharge) — 

(A)  The  agency  must  notify  the 
borrower  in  writing  of  the  reason  for  the 
determination  and  of  the  borrower's 
right  to  request  a  review  of  the  agency's 
determination  within  30  days  of  the 
borrower's  submission  of  additional 
dociunentation  supporting  the 
borrower's  eligibility  that  was  not 
considered  in  the  initial  determination. 
IXuing  the  review  period,  collection 
activities  must  be  suspended;  and 

(B)  The  holder  must  resume  collection 
if  the  determination  remains  unchanged 
and  grant  forbearance  of  principal  and 
interest  for  the  period  during  which 
collection  activity  was  suspended.  The 
holder  may  capitalize  any  interest 
accrued  and  not  paid  during  the  review 
period  in  accordance  with  §  682.202(b). 

(viii)  If  the  guaranty  agency 
determines  that  a  current  or  former 
borrower  at  an  open  school  may  be 
eligible  for  a  discharge  under  this 
section,  the  guaranty  agency  must  notify 
the  lender  and  the  school  of  the  unpaid 
refund  allegation.  The  notice  to  the 
school  must  include  all  pertinent  facts 
available  to  the  guaranty  agency 
regarding  the  alleged  impaid  refund. 
The  school  must,  no  later  than  60  days 
after  receiving  the  notice,  provide  the 
guaranty  agency  with  documentation 
demonstrating,  to  the  satisfaction  of  the 
guarantor,  that  the  alleged  unpaid 
refund  was  either  paid  or  not  required 
to  be  paid. 

(ix)  In  the  case  of  a  school  that  does 
not  make  a  refund  or  provide  sufficient 
documentation  demonstrating  the 
refund  was  either  paid  or  was  not 
required,  within  60  days  of  its  receipt  of 
the  allegation  notice  from  the  guaranty 
agency,  relief  is  provided  to  the 
borrower  (and  any  endorser)  if  the 
guaranty  agency  determines  the  relief  is 
appropriate.  The  agency  must  forward 


dociunentation  of  the  school's  failure  to 

pav  the  unpaid  refund  to  the  Secretary. 

(m)  Unpaid  refund  discharge 
procedures  for  a  loan  held  by  a  lender. 

In  the  case  of  an  unpaid  refund 
discharge  request,  the  lender  must 
provide  the  guaranty  agency  with 
documentation  related  to  the  borrower's 
qualification  for  discharge  as  specified 
in  paragraph  (1)(4)  of  this  section. 

(n)  Payment  of  an  unpaid  refund 
discharge  request  by  a  guaranty 
agency—  (1)  General.  Vie  guaranty 
agency  must  review  an  unpaid  refund 
discharge  request  promptiy  and  must 
pay  the  lender  the  amount  of  loss  as 
defined  in  paragraphs  (1)(1)  and  (1)(2)  of 
this  section,  related  to  the  unpaid 
refund  not  later  than  45  days  after  a 
properly  filed  request  is  made. 

(2)  Determination  of  the  unpaid 
refund  discharge  amount  to  the  lender. 
The  amount  of  loss  payable  to  a  lender 
on  an  unpaid  refund  includes  that 
portion  of  an  FFEL  Program  loan  equal 
to  the  amount  of  the  refund  required 
under  applicable  Federal  law  and 
regulations,  including  this  section,  and 
including  any  accrued  interest  and  other 
charges  (late  charges,  collection  costs, 
origination  fees,  and  insurance 
premiums]  associated  with  the  unpaid 
refund. 

(o)(l)  Determination  of  amount 
eligible  for  discharge.  The  guaranty 
agency  determines  the  amount  eligible 
for  discharge  based  on  information 
showing  the  refund  amount  or  by 
applying  the  appropriate  refund  formula 
to  information  that  the  borrower 
provides  or  that  is  otherwise  available  to 
the  guaranty  agency.  For  purposes  of 
this  section,  all  unpaid  refunds  are 
considered  to  be  attributed  to  loan 
proceeds. 

(2)  If  the  information  in  paragraph 
(o)(l)  of  this  section  is  not  available,  the 
guaranty  agency  uses  the  following 
formulas  to  determine  the  amount 
eligible  for  discharge: 

U)  In  the  case  of  a  student  who  fails 
to  attend  or  whose  withdrawal  or 
termination  date  is  before  October  7, 
2000,  the  guaranty  agency  discharges 
the  lesser  of  the  institutional  charges 
unearned  or  the  loan  amount.  The 
guaranty  agency  determines  the  amount 
of  the  institutional  charges  unearned 
by- 

(A)  Calculating  the  ratio  of  the 
amount  of  time  in  the  loan  period  after 
the  student's  last  day  of  attendance  to 
the  actual  length  of  the  loan  period;  and 

(B)  Multiplying  the  resulting  factor  by 
the  institutional  charges  assessed  the 
student  for  the  loan  period. 

(ii)  In  the  case  of  a  student  who  fails 
to  attend  or  whose  withdrawal  or 
termination  date  is  on  or  after  October 
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7,  boOO,  the  guaranty  agency  dischaiges 
the  loan  amount  unearned.  The 
gu^  ranty  agency  determines  the  loan 
an^punt  unearned  by — 

1^)  Calculating  the  ratio  of  the 
ambunt  of  time  remaining  in  the  loan 
petiod  after  the  student's  last  day  of 
at^ndance  to  the  actual  length  of  the 
loitn  period;  and 

fp)  Multiplying  the  resulting  factor  by 
th^  total  amount  of  title-IV  grants  and 
lo^^is  received  by  the  student,  or  if 
mUmown,  the  loan  amount. 

j[b)  Requests  for  reimbursement  fmm 
ttm  Secretary  on  loans  held  by  guaranty 
agencies.  The  Secretary  reimbtirses  the 
guaranty  agency  for  its  losses  on  impaid 
renmd  request  payments  to  lenders  or 
bohvwers  in  an  amoimt  that  is  equal  to 
tHOB  amount  specified  in  paragraph  (n)(2) 
DC  this  section. 

j(b)  Payments  received  after  the 
g^axmty  agency's  payment  of  an 
oaid  refund  request.  (1)  The  holder 
st  promptly  return  to  the  sender  any 
payment  on  a  fully  dischai^ed  loan, 
rebsived  after  the  guaranty  agency  pays 
anlunpaid  refund  request  unless  the 
sender  is  required  to  pay  (as  in  the  case 
"  a  tuition  recovery  fund)  in  which 
,  the  payment  amount  must  be 
arded  to  the  Secretary.  At  the  same 
e  that  the  holder  returns  the 

ent,  it  must  notify  the  borrower 
t  there  is  no  obligation  to  repay  a 
IcMn  fully  discharged. 

2)  If  the  holder  has  returned  a 
ent  to  the  borrower,  or  the 
wer's  representative,  with  the 
ce  described  in  paragraph  (q)(l)  of 
s  section,  and  the  borrower  (or 
i^resentative)  continues  to  send 
payments  to  the  holder,  the  holder  must 
t  all  of  those  payments  to  the 

(3)  If  the  loan  has  not  been  fully 
ged,  payments  must  be  applied 
t<^  ithe  remaining  debt. 

*  •       »        •        * 

17.  Section  682.406  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
fallows: 

2.406    Conditions  of  relfimiranc* 


c)  In  evaluating  a  claim  for  insurance 
reinsurance,  the  issue  of  confirmation 
subsequent  loans  imder  an  MPN  will 
it  be  reviewed  and  a  claim  will  not  be 
ied  based  on  the  absence  of  any 
dence  relating  to  confirmation  in  a 

cular  loan  file.  However,  if  a  court 
es  that  a  loan  is  imenforceable  solely 
because  of  the  lack  of  evidence  of  a 
c  [^nfirmation  process  or  processes, 
i  ]  Burance  and  reinsurance  benefits  must 
b(  repaid. 


(Authority:  20  U.S.C.  1078. 1078-1, 1078-2. 
1078-3,  1082) 

18.  Section  682.409  is  amended  as 
follows: 

A.  By  revising  paragraph  (c)(2); 

B.  In  paragraph  (c)(4)(i)  by  adding 
"original  or  a  true  and  exact  copy  of 
the"  after  "The"; 

C.  In  paragraph  (c)(4)(iv)  by  adding  ", 
if  a  separate  application  was  provided  to 
the  lender",  after  "application"; 

D.  In  paragraph  (c)(5),  and  by 
removing  "certified"  after  "submit"  and 
by  removing  "if  no  originals  exist"  after 
"originals". 


f  682.409 
guaranty 
Secretary. 

*        • 

(c) 


assignmant  by 
of  dafauitad  loans  to  I 


(2)  The  guaranty  agency  must  execute 
an  assignment  to  the  United  States  of 
America  of  all  right,  title,  and  interest  in  - 
the  promissory  note  or  judgment 
evidencing  a  loan  assigned  under  this 
section.  If  more  than  one  loan  is  made 
imder  an  MPN,  the  assignment  of  the 
note  only  applies  to  the  loan  or  loans 
being  assigned  to  the  Secretary. 
*,       *        *        *        * 

19.  Section  682.414  is  amended,  as 
follows: 

A.  In  paragraph  (a)(4)(ii)(A)  by  adding 
"if  a  separate  application  was  provided 
to  the  lender"  after  "application"; 

B.  In  paragraph  (a)(4)(ii)(B)  by 
removing  ",  including  the  repayment 
instnunent"  after  "note"; 

C.  In  paragraph  (a)(4)(ii)(J)  by 
removing  "and"  at  the  end  of  sentence; 

D.  By  redesignating  paragraph 
(a){4)(ii)(K)  as  paragraph  (a)(4)(ii)(L); 

E.  By  adding  a  new  paragraph 
(a)(4)(ii)(K); 

F.  In  paragraph  (a)(5)(i)  by  removing 
"(K)",  and  adding,  in  its  place.  "(L)"; 

G.  By  revising  paragraph  (a)(5){ii);  and 
H.  By  removing  paragraph  (a)(5)(iii). 

1682.414    Records,  reports,  and  inapaction 
raquiramenta  for  guaranty  agency 
programs. 

(a)'  *  *     . 
(4).  .  • 

{!)*•• 

(K)  Documentation  of  any 
confirmation  process  or  processes;  and 

•        •        •        •        • 

(5)*  *  • 

(ii)  A  lender  or  guaranty  agency 
holding  a  promissory  note  must  retain 
the  original  or  a  true  and  exact  copy  of 
the  promissory  note  tmtil  the  loan  is 
paid  in  full  or  assigned  to  the  Secretary. 
When  a  loan  is  paid  in  full  by  the 
borrower,  the  lender  or  guaranty  agency 
must  retiuu  either  the  original  or  a  true 
and  exact  copy  of  the  note  to  the 


borrower  or  notify  the  borrower  that  the 
loan  is  paid  in  full,  and  retain  a  copy 
for  the  prescribed  period. 

***** 

20.  Section  682.603  is  amended  as 
follows: 

A.  By  revising  paragraph  (b); 

B.  By  adding  a  new  paragraph  (c); 

C.  By  redesignating  paragraphs  (g)  andf 
(h)  as  paragraphs  (h)  and  (i). 
respectively:  and 

D.  By  adding  a  new  paragraph  (g). 

§682.603    Caitificadon  liy  a  participating 
school  in  connection  \Mith  a  loan 
application. 

*        •        *        •        • 

(b)  The  infoi;p(iation  to  be  provided  by 
the  school  about  the  borrower  making 
application  for  the  loan  pertains  to — 

(1)  The  borrower's  eligibility  for  a 
loan,  as  determined  in  accordance  with 
§682.201  and  §682.204; 

(2)  For  a  subsidized  Stafford  loan,  the 
student's  eligibility  for  interest  benefits 
as  determined  in  accordance  with 
§682.301;  and 

(3)  The  schedule  for  disbursement  of 
the  loan  proceeds,  which  must  reflect 
the  delivery  of  the  loan  proceeds  as  set 
forth  in  §  682.604(c). 

(c)  Except  as  provided  in  paragraph 
(e)  of  this  section,  in  certifying  a  loan, 
a  school  must  certify  a  loan  for  the 
lesser  of  the  borrower's  request  or  the 
loan  limits  determined  under  §  682.204. 

(g)  A  school  must  cease  to  certify  a 
loan  based  ou  the  exceptions  m 
§682.604(c)(5)(i)  and  (c)(5)(iij  and 
§  682.604(c)(10)(i)  and  (ii)  that  allow  for 
the  disbursement  of  loans  in  one 
installment  and  exempt  the  school  from 
delayed  release  of  loan  proceeds  no  later 
than  30  days  after  the  date  the  school  is 
notified  that  the  Secretary  has 
determined  that  the  school  does  not 
meet  the  qualifications  outlined  in  those 
paragraphs. 
*****' 

21.  Section  682.604  is  amended  as  . 
follows: 

A.  By  revising  paragraph  (c)(9); 

B.  By  revising  the  introductory  text  of 
paragraph  (c)(6); 

C.  By  adding  a  new  paragraph  (c)(10); 
and 

D.  By  revising  paragraphs  (f)  and  (g). 

i682.604    Prooeaaing  ttie  borrower's  loen 
proceeds  and  counseling  borrowara.  ~ 

***** 

(c)*  *  * 

(5)  A  school  may  not  release  the  first 
iostallment  of  a  Stafford  loan  for 
endorsement  to  a  student  who  is 
enrolled  in  the  first  year  of  an 
imdergraduate  program  of  study  and 
who  has  not  previously  received  a 


43452 


Federal  Regigter/Vol.  64,  No.  153 /Tuesday,  August  10,  1999 /Proposed  Rules 


Stafford,  SLS,  Direct  Subsidized,  or 
Direct  Unsubsidized  loan  until  30  days 
after  the  first  day  of  the  student's 
program  of  study  iinless — 

(i)  The  school  in  which  the  student  is 
enroUed  has  an  FFEL  cohort  default 
rate,  Direct  Loan  Program  cohort  rate,  or 
weighted  average  cohort  rate  of  less  than 
10  percent  for  each  of  the  three  most 
recent  fiscal  years  for  which  data  are 
available; 

(ii)  The  school  is  an  eligible 
postsecondary  home  school  certifying  a 
loan  to  cover  the  student's  cost  of 
attendance  in  a  study  abroad  program 
and  has  an  FFEL  cohort  rate.  Direct 
Loan  Program  cohort  rate,  or  weighted 
average  cohort  rate  of  less  than  5 
percent  for  the  single  most  recent  fiscal 
year  for  which  data  are  available;  or 

(ill)  The  school  is  not  in  a  State. 

(6)  Unless  the  provision  of 
§  682.207(d)  applii 


(10)  Notwithstanding  the 
requirements  of  paragraphs  (c)(6)-(9)  of 
this  section,  a  school  is  not  required  to 
deliver  loan  proceeds  in  more  than  one 
installment  if— 

(i)(A)  The  student's  loan  period  is  not 
more  than  one  semester,  one  trimester, 
one  quarter,  or  4  months;  and 

(B)  The  school  in  which  the  student 
is  enroUed  has  an  FFEL  cohort  default 
rate.  Direct  Loan  Program  cohort  rate,  or 
weighted  average  cohort  rate  of  less  than 
10  percent  for  each  of  the  three  most 
recent  fiscal  years  for  which  data  are 
available;  or 

(ii)  The  school  is  an  eligible 
postsecondary  home  school  certifying  a 
loan  to  cover  the  student's  cost  of 
attendance  in  a  study  abroad  program 
and  has  an  FFEL  cohort  de&ult  rate. 
Direct  Loan  Program  cohort  rate,  or 
weighted  average  cohort  rate  of  less  than 
5  percent  for  the  single  most  recent 
fiscal  year  for  which  data  are  available; 
or 

(iii)  The  school  is  not  in  a  State. 

•        •        »        *        • 

(f)  Initial  counseling.  (1)  A  school 
must  conduct  initial  counseling  with 
each  Stafford  loan  borrower  either  in 
person,  by  audiovisual  presentation,  or 
by  interactive  electronic  means  prior  to 
its  release  of  the  first  disbursement, 
unless  the  borrower  has  received  a  prior 
Stafford,  SLS,  or  Direct  loan.  A  school 
must  ensure  that  an  individual  with 
expertise  in  the  title  IV  programs  is 
reasonably  available  shortly  after  the 
counseling  to  answer  the  borrower's 
questions  regarding  those  programs.  As 
an  alternative,  in  the  case  of  a  student 
enrolled  in  a  correspondence  program 
or  a  student  enrolled  in  a  study-abroad 
program  that  the  postsecondary  home 


school  approves  for  credit,  the  school 
may  provide  the  counseling  through 
written  materials,  prior  to  releasing 
those  loan  proceeds. 

(2)  In  conducting  the  initial 
counseling,  the  school  must — 

(i)  Explain  the  use  of  a  Master 
Promissory  Note; 

(ii)  Empnasize  to  the  borrower  the 
seriousness  and  importance  of  the 
repayment  obligation  the  borrower  is 
assuming; 

(iii)  Describe  in  forceful  terms  the 
likely  consequences  of  default, 
including  adverse  credit  reports  and 
litigation;  and 

(iv)  In  the  case  of  a  borrower  of  a 
Stafford  loan  (other  than  a  loan  made  or 
originated  by  the  school),  emphasize 
that  the  borrower  is  obligated  to  repay 
the  full  amount  of  the  loan  even  if  the 
borrower  does  not  complete  the 
-  program,  is  unable  to  obtain 
employment  upon  completion,  or  is 
otherwise  dissatisfied  with  or  does  not 
receive  the  educational  or  other  services 
that  the  borrower  purchased  bom  the 
school. 

(3)  Additional  matters  that  the 
Secretary  recommends  that  a  school 
include  in  the  initial  counseling  session 
or  materials  are  set  forth  in  appendix  D 
to  34  CFR  part  668. 

(4)  A  school  that  conducts  initial 
coimseling  through  interactive 
electronic  means  must  take  reasonable 
steps  to  ensure  that  each  student 
borrower  receives  the  counseling 
materials,  and  participates  in  and 
completes  the  initial  counseling. 

(5)  A  school  must  maintain 
dociunentation  substantiating  the 
school's  compliance  with  this  section 
for  each  borrower. 

(g)  Exit  counseling.  (1)  A  school  must 
conduct  exit  counseling  with  each 
Stafford  loan  borrower  either  in  person, 
by  audiovisual  presentation,  or  by 
interactive  electronic  means.  In  each 
case,  the  school  must  conduct  this 
coimseling  shortly  before  the  borrower 
ceases  at  least  half-time  study  at  the 
school.  As  an  alternative,  in  the  case  of 
a  student  enrolled  in  a  correspondence 
program  or  a  study-abroad  program  that 
the  postsecondary  home  school 
approves  for  credit,  the  school  may 
provide  written  coimseling  materials  by 
mail  within  30  days  after  the  borrower 
completes  the  program.  If  a  borrower 
withdraws  firom  sdiool  without  the 
school's  prior  knowledge  or  fails  to 
complete  an  exit  coimseling  session  as 
required,  the  school  must  provide  exit 
counseling  through  either  interactive 
electronic  means  or  by  mailing  written 
counseling  materials  to  the  borrower  at 
the  borrower's  last  known  address 
within  30  days  after  learning  that  the 


borrower  has  withdrawn  bom  school  or 
haled  to  complete  the  exit  counseling  as 
required. 

(2)  In  conducting  the  exit  counseling, 
the  school  must — 

(i)  Inform  the  student  of  the  average 
anticipated  monthly  repayment  amount 
based  on  the  student's  indebtedness  or 
on  the  average  indebtedness  of  students 
who  have  obtained  Stafford  or  SLS 
loans  for  attendance  at  that  school  or  in 
the  borrower's  program  of  study; 

(ii)  Review  for  the  borrower  available 
repajrment  options  (e.g.,  loan 
consolidation,  refinancing  of  SLS  loans); 

(iii)  Suggest  to  the  borrower  debt- 
management  strategies  that  the  school 
determines  would  best  assist  repa)rment 
by  the  borrower; 

(iv)  Include  the  matters  described  in 
paragraph  (f)(2)  of  this  section; 

(v)  Review  with  the  borrower  the 
conditions  under  which  the  borrower 
may  defer  repajrment  or  obtain  a  full  or 
partial  cancellation  of  a  loan; 

(vi)  Require  the  borrower  to  provide 
corrections  to  the  institution's  records 
concerning  name,  address,  social 
security  number,  references,  and 
driver's  license  number,  as  weU  as  the 
borrower's  expected  permanent  address, 
the  address  of  the  borrower's  next  of 
kin,  and  the  name  and  address  of  the 
borrower's  expected  employer,  that  will 
then  be  provided  within  60  days  to  the 
guaranty  agency  or  agencies  listed  in  the 
borrower's  records;  and 

(vii)  Review  with  the  borrower 
information  on  the  availability  of  the 
Student  Loan  Ombudsman's  office. 

(3)  Additional  matters  that  the 
Secretary  recommends  that  a  school 
include  in  the  exit  counseling  session  or 
materials  are  set  forth  in  appendix  D  to 
34  CFR  part  668. 

(4)  A  school  that  conducts  exit 
counseling  by  electronic  interactive 
means  must  take  reasonable  steps  to 
ensure  that  each  student  borrower 
receives  the  counseling  materials,  and 
participates  in  and  completes  the 
counseling. 

(5)  The  school  must  maintain 
documentation  substantiating  the 
school's  compliance  with  this  section 
for  each  borrower. 
***** 

22.  Section  682.610  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S682.610    Administrative  and  fiecal 
requirement*  for  participating  schools. 

*        *        *        *•       • 

(b)  Loan  record  requirements.  In 
addition  to  records  required  by  34  CFR 
part  668,  for  each  Stafford,  SLS,  or 
PLUS  loan  received  by  or  on  behalf  of 

its  students,  a  school  must  maintain — 
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j)  A  copy  of  the  loan,  certification  or 
dsHp  electronically  submitted  to  the 
le|]|der,  that  includes  the  amount  of  the 
lo&ta  and  the  period  of  enrollment  for 
which  the  loan  was  intended; 

;)  The  cost  of  attendance,  estimated 
icdal  assistance,  and  estimated 
[y  contribution  used  to  calcidate  the 
.  amoimt; 

I)  For  loans  delivered  to  the  school 
leck,  the  date  the  school  endorsed 
_  loan  check,  if  required: 
[}  The  date  or  dates  of  delivery  of  the 
proceeds  by  the  school  to  the 
lent  or  to  the  parent  borrower; 
i)  For  loans  delivered  by  electronic 
^ds  transfer  or  master  check,  a  copy 
the  borrower's  written  authorization 
luired  under  682.604(c)(3)  to  deliver 
th9  initial  and  subsequent 
disbursements  of  each  FFEL  program 
Ic  ^;  and 

16)  Documentation  of  any 
c(  uifirmation  process  or  processes  the 
s(  liool  may  have  used. 


I 


;i 


^RT  685— WILLIAM  D.  FORD 
iDERAL  DIRECT  LOAN  PROGRAM 

3.  The  authority  citation  for  part  685 
tinues  to  read  as  follows: 

uthority:  20  U.S.C.  1087  et  seq.,  unless 
lerwise  noted. 


4.  Section  685.102  is  amended  in 

„    ph(b) 

.  By  revising  the  definitions  of 

fault"  and  "Estimated  financial 
istance." 

.  By  adding  after  "Loan  fee"  a  new 
definition  "Master  promissory  note 
(MPN)." 

fj^.102    Definitions. 

*        *        •        • 

[>)••• 

_  _/aiiit:  The  failure  of  a  borrower  and 
dorser,  if  any,  to  make  an  installment 
lyment  when  due,  or  to  meet  other 
.  ;ms  of  the  promissory  note,  if  the 
£  ^cretary  finds  it  reasonable  to  conclude 
it  the  borrower  and  endorser,  if  any, 
longer  intend  to  honor  the  obligation 
repay,  provided  that  this  foilure 
;rsists  for  270  days. 
Estimated  financial  assistance:  (1) 
iie  estimated  amoimt  of  assistance  for 
t  beriod  of  enrollment  that  a  student  (or 
{  parent  on  behalf  of  a  student)  will 
receive  from  Federal,  State, 
i  c  stitutional,  or  other  sources,  sudh  as 
s  ( holatships,  grants,  financial  need- 
lutsed  employment,  or  loans,  including 
Diit  not  limited  to — 

(i)  Except  as  provided  in  paragraph 
(;  )(iii)  of  this  definition,  veterans' 
( a  lucational  benefits  paid  under 
<  ;hapters  30,  31,  32,  and  35  of  title  38  of 
1 1  le  United  States  Code; 


(ii)  Educational  benefits  paid  under 
chapters  106  and  107  of  title  10  of  the 
United  States  Code  (Selected  Reserve 
Educational  Assistance  Program); 

(iii)  Reserve  Officer  Training  Corps 
(ROTC)  scholarships  and  subsistence 
allowances  awarded  under  chapter  2  of 
title  10  and  chapter  2  of  title  37  of  the 
United  States  Code; 

(iv)  Benefits  paid  under  Public  Law 
97-376,  section  156:  Restored  « 

Entitlement  Program  for  Survivors  (or 
Quayle  benefits); 

(v)  Benefits  paid  under  PubUc  Law 
96-342,  section  903:  Educational 
Assistance  Pilot  Program; 

(vi)  Any  educational  benefits  paid 
because  of  enrollment  in  a 
postsecondary  education  institution; 

(vii)  The  estimated  amoimt  of  other 
Federal  student  financial  aid,  including 
but  not  limited  to  a  Federal  Pell  Grant, 
campus-based  aid,  and  the  gross  amount 
(including  fees)  of  a  Direct  Subsidized, 
Direct  Unsubsidized,  and  Direct  PLUS 
Loan; 

(viii)  Except  as  provided  in  paragraph 
(2)(iii)  of  this  definition,  national 
service  education  awards  or  post-service 
benefits  under  tide  I  of  the  National  and 
Community  Service  Act  of  1990. 

(2)  Estimated  financial  assistance  does 
not  include — 

(i)  Those  amounts  used  to  replace  the 
expected  family  contribution, 
including — 

(A)  Direct  PLUS  Loan  amounts; 

(B)  Direct  Unsubsidized  Loan 
amounts;  and 

(C)  Non-Federal  loan  amounts; 

(ii)  Federal  Perkins  loan  and  Federal 
Work-Study  funds  that  the  student  has 
declined;  and 

(iii)  For  the  purpose  of  determining 
eligibility  for  a  Direct  Subsidized  Loan, 
veterans'  educational  benefits  paid 
under  chapter  30  of  tide  38  of  the 
United  States  Code  and  national  service 
education  awards  or  post-service 
benefits  under  tide  I  of  the  National  and 
Community  Service  Act  of  1990. 
***** 

Master  promissory  note  (MPN):  A 
promissory  note  under  which  the 
borrower  may  receive  loans  for  a  single 
academic  year  or  multiple  academic 
years.  Loans  for  multiple  academic 
years  may  no  longw  be  made  under  an 
MPN  after  the  earliest  of— 

(i)  The  date  the  Secretary  or  the 
school  receives  the  borrower's  written 
notice  that  no  further  loans  may  be 
disbursed; 

(ii)  One  year  after  the  date  of  the 
borrower's  first  anticipated 
disbursement  if  no  disbursement  is 
made  during  that  twelve-month  period; 
or 


(iii)  Ten  years  after  the  date  of  the  first 
anticipated  disbiu^ement  except  that  a 
remaining  portion  of  a  loan  may  be 
disbursed  after  this  date. 

***** 

25.  Section  685.201  is  revised  to  read 
as  follows: 

§685.201    Obtaining  a  ioan. 

(a)  Application  for  a  Direct 
Subsidized  Loan  or  a  Direct 
Unsubsidized  Loan.  (1)  To  obtain  a 
Direct  Subsidized  Loan  or  a  Direct 
Unsubsidized  Loan,  a  student  must 
complete  a  Free  Application  for  Federal 
Student  Aid  and  submit  it  in  accordance 
.  with  instructions  in  the  application. 

(2)  If  the  student  is  eligible  for  a 
Direct  Subsidized  Loan  or  a  Direct 
Unsubsidized  Loan,  the  Secretary  or  the 
school  in  wbirh  the  student  is  enrolled 
must  perform  specific  functions.  Unless 
a  school's  agreement  with  the  Secretary 
specifies  otherwise,  the  school  must 
perform  the  following  functions: 

(i)  A  school  participating  under 
school  origination  option  2  must  create 
a  loan  origination  record,  ensure  that 
the  loan  is  supported  by  a  completed 
Master  Promissory  Note  (MPN),  draw 
down  funds,  and  disburse  the  funds  to 
the  student. 

(ii)  A  school  participating  under 
school  origination  option  1  must  create 
a  loan  origination  record,  ensure  that 
the  loan  is  supported  by  a  completed 
MPN,  and  transmit  the  record  and  MPN 
(if  required)  to  the  Servicer.  The 
Servicer  initiates  the  drawdown  of 
funds.  The  school  disburses  the  funds  to 
the  student. 

(iii)  If  the  student  is  attending  a 
school  participating  under  standard 
origination,  the  school  must  create  a 
loan  origination  record  and  transmit  the 
record  to  the  alternative  originator, 
which  either  confirms  that  a  completed 
MPN  supports  the  loan  or  prepares  an 
MPN  and  sends  it  to  the  student.  The 
Servicer  receives  the  completed  MPN 
bora  the  student  (if  required)  and 
initiates  the  drawdown  of  funds.  The 
school  disburses  the  funds  to  the 
student. 

(b)  Application  for  a  Direct  PLUS 
Loan.  To  obtain  a  Direct  PLUS  Loan,  the 
parent  must  complete  the  application 
and  promissory  note  and  submit  it  to 
the  school  at  which  the  student  is 
enrolled.  The  school  must  complete  its 
portion  of  the  application  and 
promissory  note  and  submit  it  to  the 
Servicer,  which  makes  a  determination 
as  to  whether  the  parent  has  an  adverse 
credit  history.  Unless  a  school's 
agreement  with  the  Secretary  specifies 
otherwise,  the  school  must  perform  the 
following  functions:  A  school 
participating  under  school  origination 
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option  2  must  draw  down  funds  and 
disburse  the  funds.  For  a  school 
participating  under  school  origination 
option  1  or  standard  origination,  the 
Servicer  initiates  the  drawdown  of 
funds,  and  the  school  disburses  the 
funds. 

(c)  Application  for  a  Direct 
Consolidation  Loan. 

(1)  To  obtain  a  Direct  Consolidation 
Loan,  the  applicant  must  complete  the 
application  and  promissory  note  and 
submit  it  to  the  Servicer.  TTie 
application  and  promissory  note  sets 
forth  the  terms  and  conditions  of  the 
Direct  Consolidation  Loan  and  informs 
the  applicant  how  to  contact  the 
Servicer.  The  Servicer  answers 


questions  regarding  the  process  of 
applying  for  a  Direct  Consolidation 
Loan  and  provides  information  about  - 
the  terms  and  conditions  of  both  Direct 
Consolidation  Loans  and  the  types  of 
loans  that  may  be  consolidated. 

(2)  Once  the  applicant  has  submitted 
the  completed  application  and 
promissory  note  to  the  Servicer,  the 
Secretary  makes  the  Direct 
Consolidation  Loan  under  the 
proceduires  specified  in  §  685.216. 
(Authority:  20  U.S.C.  1087a  et  seq.,  1091a) 

26.  Section  685.203  is  amended  by 
revising  paragraphs  (a)  and  (c)(2);  and 
by  revising  the  introductory  text  of 
paragraphs  (d)  and  (e)  to  read  as  follows: 


S685.203    Loan  limits. 

(a)  Direct  Subsidized  Loans.  (1)  In  the 
case  of  an  imdergraduate  student  who 
has  not  successfully  completed  the  first 
year  of  a  program  of  imdergraduate 
education,  the  total  amount  the  student 
may  borrow  for  any  academic  year  of 
study  under  the  Federal  Direct  Stafford/ 
Ford  Loan  Program  in  combination  with 
the  Federal  Stafford  Loan  Program  may 
not  exceed  the  following: 

(i)  $2,625  for  a  program  of  study  of  at 
least  a  full  academic  year  in  length. 

(ii)  For  a  one-year  program  of  study 
with  less  than  a  full  academic  year 
remaining,  the  amoimt  that  is  the  same 
ratio  to  $2,625  as  the — 


Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 
Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year. 

.    •J^l/"  t  P"g™™  of  s*"dy  that  is  less  than  a  full  academic  year  in  length,  the  amount  that  is  the  same  ratio 
to  $2,625  as  the  lesser  of  the — 

Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 
Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year 

or 
Number  of  weeks  enrolled 


Number  of  weeks  in  academic  year. 


(2)  In  the  case  of  an  undergraduate 
student  who  has  successfully  completed 
the  first  year  of  an  undergraduate 
program  but  has  not  successfully 
completed  the  second  year  of  an 
imdergraduate  program,  the  total 


amoimt  the  student  may  borrow  for  any 
academic  year  of  study  under  the 
Federal  Direct  Stafford/Ford  Loan 
Program  in  combination  with  the 
Federal  Stafford  Loan  Program  may  not 
exceed  the  following: 


(i)  $3,500  for  a  program  of  study  of  at 
least  a  full  academic  year  in  length. 

(ii)  For  a  program  of  study  with  less 
than  a  full  academic  year  remaining,  an 
amount  that  is  the  same  ratio  to  $3,500 
as  the — 


Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 
Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year. 


(3)  ta  the  case  of  an  undergraduate 
student  who  has  successfully  completed 
the  first  and  second  years  of  a  program 
of  study  of  undergraduate  education  but 
has  not  successfully  completed  the 
remainder  of  the  program,  the  total 


amount  the  student  may  borrow  for  any 
academic  year  of  study  under  the 
Federal  Direct  Stafford/Ford  Loan 
Program  in  combination  with  the 
Federal  Stafford  Loan  Program  may  not 
exceed  the  following: 


(i)  $5,500  for  a  program  of  study  of  at 
least  an  academic  year  in  length. 

(ii)  For  a  program  of  study  with  less 
than  a  full  academic  year  remeuning,  an 
amount  that  is  the  same  ratio  to  $5,500 
as  the — 


Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 
Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year. 


(4)  In  the  case  of  a  student  who  has 
an  associate  or  baccalaureate  degree 
which  is  required  for  admission  into  a 
program  and  who  is  not  a  graduate  or 
professional  student,  the  total  amount 
the  student  may  borrow  for  any 
academic  year  of  study  may  not  exceed 
the  amounts  in  paragraph  (a)(3)  of  this 
section. 


(5)  In  the  case  of  a  graduate  or 
professional  student,  the  total  amount 
the  student  may  borrow  for  any 
academic  year  of  study  under  the 
Federal  Direct  Stafford/Ford  Loan 
Program  in  combination  with  the 
Federal  Stafford  Loan  Program  may  not 
exceed  $8,500. 

(6)  In  the  case  of  a  student  enrolled 
for  no  longer  than  one  consecutive  12- 


month  period  in  a  course  of  study 
necess^ry  for  enrollment  in  a  program 
leading  to  a  degree  or  a  certificate,  the 
total  amount  the  student  may  borrow  for 
any  academic  year  of  study  under  the 
Federal  Direct  Stafford/Ford  Loan 
Program  in  combination  with  the 
Federal  Stafford  Loan  Program  may  not 
exceed  the  following: 


(i)  $2,625  for  coursework  necessary 
<  tr  enrollment  in  an  undergraduate 
j  egree  or  certificate  program. 

(ii)  $5,500  for  coursework  necessary 
'( tr  enrollment  in  a  graduate  or 
]  rofessional  degree  or  certification 
)  rogram  for  a  student  who  has  obtained 
baccalaureate  degree. 
(7)  In  the  case  of  a  student  who  has 
I )  itained  a  baccalaureate  degree  and  is 
( tprolled  or  accepted  for  enrollment  in 
( ibiursework  necessary  for  a  professional 
I  iredential  or  certification  £rom  a  State 
1  ]  lat  is  required  for  emplojonent  as  a 
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teacher  in  an  elementary  or  secondary 
school  in  that  State,  the  total  amount  the 
student  may  borrow  for  any  academic 
year  of  study  under  the  Federal  Direct 
Stafford/Ford  Loan  Program  in 
combination  with  the  Federal  Stafford 
Loan  Program  may  not  exceed  $5,500. 
***** 

(c)*    *  * 

(2)  The  additional  amoimt  that  a 
student  described  in  paragraph  (c)(l)(i) 
of  this  section  may  borrow  imder  tiie 
Federal  Direct  Unsubsidized  Stafford/ 
Ford  Loan  Program  and  the  Federal 


Unsubsidized  Stafford  Loan  Program  for 
any  academic  year  of  study  may  not 
exceed  the  following: 

(i)  In  the  case  of  a  student  who  has  ^ 
not  successfully  completed  the  first  year 
of  a  program  of  undergraduate 
education — 

(A)  $4,000  for  a  program  of  study  of 
at  least  a  full  academic  year  in  length. 

(B)  For  a  one-year  program  of  study 
with  less  than  a  full  academic  year 
remaining,  the  amount  that  is  the  same 
ratio  to  $4,000  as  the 


Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 

Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year. 

(C)  For  a  program  of  study  that  is  less  than  a  full  academic  year  in  length,  an  amount  thatfts  the  same  ratio 
$4,000  as  the  lesser  of  the— 

Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 
Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year 

or 
Number  of  weeks  enrolled 

Number  of  weeks  in  academic  year. 


(ii)  In  the  case  of  a  student  who  has 
<  ( >mpleted  the  first  year  of  a  program  of 
u  ideigraduate  education  but  has  not 
i  I  iccessfuUy  completed  the  second  year 


of  a  program  of  luidergraduate 
education — 

(A)  $4,000  for  a  program  of  study  of 
at  least  a  full  academic  year  in  length. 


(B)  For  a  one-year  program  of  study 
with  less  than  a  full  academic  year 
remaining,  an  amount  that  is  the  same 
ratio  to  $4,000  as  the — 


Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 


Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year. 


(iii)  In  the  case  of  a  student  who  has  education  but  has  not  completed  the 
s  I  ccessfully  completed  the  second  year  remainder  of  the  program  of  study — 
cl  a  program  of  imdergraduate  (A)  $5,000  for  a  program  of  study  of 

at  least  a  full  academic  year  in  length. 


(B)  For  a  program  of  study  with  less 
than  a  full  academic  year  remaining,  an 
amount  that  is  the  same  ratio  to  $5,000 
as  the — 


Number  of  semester,  trimester,  quarter,  or  clock  hours  enrolled 


Number  of  semester,  trimester,  quarter,  or  clock  hours  in  academic  year. 


(iv)  In  the  case  of  a  student  who  has 
a^  associate  or  baccalaureate  degree 
\j  lich  is  required  for  admission  into  a 
p  ijogram  and  who  is  not  a  graduate  or 
p|tt)fessional  student,  the  total  amount 
student  may  borrow  for  any 
demic  year  of  study  may  not  exceed 
amounts  in  paragraph  (c)(2)(iii)  of 
s  section. 

yv]  In  the  case  of  a  graduate  or 
ifessional  student,  $10,000. 
,vi)  In  the  case  of  a  student  enrolled 
fof  no  longer  than  one  consecutive  12- 
nibnth  period  in  a  course  of  study 
necessary  for  enrollment  in  a  program 
1<  ^ading  to  a  degree  or  a  certificate — . 


(A)  $4,000  for  coursework  necessary   - 
for  enrollment  in  an  undergraduate 
degree  or  certificate  program. 

(B)  $5,000  for  coursework  necessary 
for  enrollment  in  a  graduate  or 
professional  degree  or  certification 
program  for  a  student  who  has  obtained 
a  baccalaureate  degree. 

(vii)  In  the  case  of  a  student  who  has 
obtained  a  baccalaureate  degree  and  is 
enrolled  or  accepted  for  enrollment  in 
coursework  necessary  for  a  professional 
credential  or  certification  from  a  State 
that  is  required  for  employment  as  a 
teacher  in  an  elementary  or  secondary 
school  in  that  State,  $5,000. 

(d)  Federal  Direct  Stafford/Ford  Loan 
Program  and  Federal  Stafford  Loan 


Program  aggregate  limits.  The  aggregate 
unpaid  principal  amount  of  all  Direct 
Subsidized  Loans  and  Federal  Stafford 
Loans  made  to  a  student  but  excluding 
the  amount  of  capitalized  interest  may 
not  exceed  the  following: 
***** 

(e)  Aggregate  limits  for  unsubsidized 
loans.  The  total  amount.of  Direct 
Unsubsidized  Loans,  Federal 
Unsubsidized  Stafford  Loans,  and 
Federal  SLS  Loans  but  excluding  the 
amoimt  of  i  apitalized  interest  may  not 
exceed  the  following: 
***** 

27.  Section  )85.204  is  amended  by 
adding  a  new  paragraph  (b)(l)(iii)  to 
read  as  follows: 
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1688.204    DttamMnt 

*  •        •        •        • 

(1)'  *  * 

(iii)(A)  For  the  purpose  of  paragraph 
(b)(l)(i)  of  Uiis  section,  the  Secretary 
processes  a  deferment  when — 

[1)  The  borrower  submits  a  request  to 
the  Secretary  along  with  documentation 
verifying  the  borrower's  eligibility; 

[2)  The  Secretary  receives  information 
from  the  borrower's  school  indicating 
that  the  borrower  is  eligible  to  receive 

a  new  loan;  or 

[3)  The  Secretary  receives  student 
status  information  bom  the  borrower's 
school  indicating  that  the  borrower  is 
enrolled  on  at  least  a  half-time  basis. 

(B)(2)  Upon  notification  by  the 
Secretary  that  a  dufermeut  has  been 
granted  based  on  paragraph 
(b)(l)(iii)(AK2)  or  (3)  of  this  section,  the 
boRowor  has  the  option  to  continue 
paying  on  the  loan. 

(2)  u  the  borrower  elects  to  cancel  the 
deframent  and  continue  paying  on  the 
loan,  the  borrower  has  the  option  to 
make  the  principal  and  interest 
payments  that  vtetB  defrared.  If  the 
borrower  does  not  make  the  payments, 
the  Secretary  applies  a  deferment  for  the 
period  in  which  payments  were  not 
made  and  capitahzes  the  interest. 

•  •        •        *        • 

28.  Section  685.205  is  amended  as 
folloMrs: 

A.  By  revising  the  introductory  text  of 
paragraph  (a);  by  removing  the  "period" 
at  the  end  of  paragraph  (a)(2)  and 
adding,  in  its  place,  ";";  by  revising 
paragraph  (a)(4);  and  by  removing 
paragraph  (a)(5)  and  redesignating 
paragraph  (a)(6)  as  paragraph  (a)(5). 

B.  By  revising  paragraph  (b)(6);  by 
removing  "or"  at  the  end  of  paragraph 
Cb)(7);  by  removing  the  "period"  at  the 
end  of  paragraph  (b)(8)  and  adding,  in 
its  place. ";  or";  and  by  adding  a  new 
paragraph  (bK9). 


1686.205 

(a)  General.  "Forbearance"  means 
permitting  the  temporary  cessation  of 
payments,  allowing  an  extension  of  time 
for  making  payments,  or  temporarily 
accepting  smaller  payments  ihan 
previously  scheduled.  The  borrower  has 
the  option  to  choose  the  form  of 
fbrforarance.  Except  as  provided  in 
paragraph  (b)(9)  of  this  section,  if 
payments  of  interest  are  forborne,  they 
are  capitalized.  The  Secretary  grants 
forbearance  if  the  borrower  or  endorser 
intends  to  repay  the  loan  but  requests 
forbearance  and  provides  sufficient 
documentation  to  support  this  request, 
and — 


(4)  The  borrower  is  serving  in  a 
national  service  position  for  which  the 
borrower  is  receiving  a  national  service 
education  award  imder  title  I  of  the 
National  and  Community  Service  Act  of 
1990;  or 
***** 

(b)*  *  • 

(6)  Periods  necessary  for  the  Secretary 
to  determine  the  borrower's  eligibility 
for  discharge — 

(i)  Under  685.213; 

(ii)  Under  685.214; 

(iii)  UndOT  685.215;  or 

(iv)  Due  to  the  borrower's  or 
endorser's  (if  applicable)  bankruptcy; 
***** 

(9)  A  period  of  up  to  60  days 
necessary  for  the  Secretary  to  collect 
and  process  documenlaUou  supporting 
the  borrower's  request  for  a  deferment, 
forbearance,  change  in  repayment  plan, 
or  consolidation  loan.  Interest  that 
accrues  during  this  period  is  not 
capitalized. 
•        •        *        *        * 

29.  Section  685.207  is  amended  as 
follows: 

A.  By  redesignating  paragraph 
(b)(2)(ii)  as  paragraph  (b)(2)(iii); 

B.  By  adding  a  new  paragraph 
(b)(2)(u); 

C.  By  revising  the  redesignated 
paragraph  (b)(2)(iii). 

D.  By  redesignating  paragraph 
(c)(2)(ii)  as  paragraph  (c)(2)(iii);  and  by 
adding  a  new  paragraph  (c)(2)(ii). 

S68S.207    OMigMiontorefMy. 

***** 

(b)*  *  * 

(2)*  *  • 

(ii)(A)  Any  borrower  who  is  a  member 
of  a  reserve  component  of  the  Armed 
Forces  named  in  section  10101  of  title 
10,  United  States  Code  and  is  called  or 
ordered  to  active  duty  for  a  period  of 
more  than  30  days  is  entitled  to  have  the 
active  duty  period  excluded  from  the  6- 
month  grace  period.  The  excluded 
period  includes  the  time  necessary  for 
the  borrower  to  resume  enrollment  at 
the  next  available  regular  enrollment 
period.  Any  single  excluded  period  may 
not  exceed  3  years. 

(B)  Any  borrower  who  is  in  a  grace 
period  when  called  or  ordered  to  active 
duty  as  specified  in  paragraph 
(b)(2)(ii)(A)  of  this  section  is  entitled  to 
a  full  6-month  grace  period  upon 
completion  of  die  excluded  period. 

(iii)  During  a  grace  period,  the 
borrower  is  not  required  to  make  any 
principal  payments  on  a  Direct 
Subsidized  Loan. 
***** 

(c)*  *  * 
(2)»  *  * 


(ii)(A)  Any  borrower  who  is  a  member 
of  a  reserve  component  of  the  Armed 
Forces  named  in  section  10101  of  title 
10,  United  States  Code  and  is  called  or 
ordered  to  active  duty  for  a  period  of 
more  than  30  days  is  entitled  to  have  the 
active  duty  period  excluded  frt>m  the  6- 
month  grace  periods  The  excluded 
period  includes  the  time  necessary  for 
the  boritiwer  to  resume  enrollment  at 
the  next  available  regular  enrollment 
period.  Any  single  excluded  period  may 
not  exceed  3  years. 

(B)  Any  borrower  who  is  in  a  grace 
period  when  called  or  ordered  to  active 
duty  as  specified  in  paragraph 
(c)(2)(ii)(A)  of  this  section  is  entitled  to 
a  full  6-month  grace  period  upon 
completion  of  the  excluded  period. 
***** 

30.  Section  685.212  is  amended  by 
revising  paragraphs  (d).  (e).  (f).  and  (g) 
to  read  as  follows: 

1686^12    Otsdwrge  of  a  loan  obligation. 

***** 

(d)  Closed  schools.  If  a  borrower 
meets  the  requirements  in  685.213,  the 
Secretary  discharges  the  obligation  of 
the  borrower  and  any  endorser  to  make 
any  further  payments  on  the  loan.  In  the 
case  of  a  Direct  Consolidation  Loan,  the 
Secretary  discharges  the  portion  of  the 
consolidation  loan  equal  to  the  amount 
of  the  discharge  applicable  to  any  loan 
disbursed  on  or  after  January  1, 1986 
that  was  included  in  the  consolidation 
loan. 

(e)  False  certification  and 
unauthorized  disbursement.  If  a 
borrower  meets  the  requirements  in 
685.214,  the  Secretary  discharges  the 
obligation  of  the  borrower  and  any 
endorser  to  make  any  further  payments 
on  the  loan.  In  the  case  of  a  Direct 
Consolidation  Loan,  the  Secretary 
discharges  the  portion  of  the 
consolidation  loan  equal  to  the  amount 
of  the  discharge  applicable  to  any  loan 
disbursed  on  or  after  January  1, 1986 
that  was  included  in  the  consolidation 
loan. 

(f)  Unpaid  refimds.  If  a  borrower 
meets  the  requirements  in  685.215,  the 
Secretary  discharges  the  obligation  of 
the  borrower  and  any  endorser  to  make 
any  further  payments  on  the  amount  of  . 
the  loan  equal  to  the  impaid  refund  and 
any  accrued  interest  and  other  charges 
associated  with  the  impaid  refund.  In 
the  case  of  a  Direct  Consolidation  Loan, 
the  Secretary  discharges  the  portion  of 
the  consolidation  loan  equal  to  the 
amount  of  the  unpaid  remnd  owed  on 
any  loan  disbursed  on  or  after  January 
1, 1986  that  was  included  in  the 
consolidation  loan. 

(g)  Payments  received  after  eligibility 
for  discharge.  (1)  For  the  discharge 
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I  onditions  in  paragraphs  (a)-(e}  of  this 
i  ection.  Upon  receipt  of  acceptable 
documentation  and  approval  of  the 
discharge  request,  the  Secretary  retiuns 
1 3  the  sender,  or,  for  a  discharge  based 
c  n.  deathr  the  borrower's  estate,  those 
E  ayments  received  after  the  date  that  the 
B  ligibility  requirements  for  discharge 
( irere  met  but  prior  to  the  date  the 
ischarge  was  approved.  The  Secretary 
Iso  returns  any  payments  received  after 
le  date  the  discharge  was  approved. 
(2)  For  the  discharge  condition  in 
Paragraph  (f)  of  this  section.  Upon 
:  jceipt  of  acceptable  documentation  and 
nproval  of  the  discharge  request,  the 
f  ecretary  retiuns  to  the  sender 
:  ajmients  received  in  excess  of  the 
i  mount  owed  on  the  loan  after  applying 
:  le  unpaid  refund. 

.  Authority:  20  U.S.C.  1087a  et  seq.) 

31.  Section  685.215  is  redesignated  it 
ik  685.21%,  a  new  685.215  is  added  to 
1  $ad  as  follows: 


^685^1 5    Unpaid  refund  dlscttarg*. 

(a)(1)  Unpaid  refunds  in  closed  school 
ituations.  In  the  case  of  a  school  that 
1  as  closed,  the  Secretary  discharges  a 
( >nner  or  ciurent  borrower's  (and  any 
I )  adorser's)  obligation  to  repay  that 
]  ortion  of  a  Direct  Loan  equal  to  the 
1  tfund  that  should  have  been  made  by 
]  le  school  imder  applicable  law  and 
iiigiilations,  including  this  section.  Any 

;crued  interest  and  other  charges 

sociated  with  the  unpaid  refund  are 

so  discharged. 

(2)  Unpaid  refunds  in  open  school 
i  tituations. 

(i)  In  the  case  of  a  school  that  is  open, 

e  Secretary  discharges  a  former  or 
int  borrower's  (and  any  endorser's) 

ligation  to  repay  that  portion  of  a 
Loan  equal  to  the  refund  that 

ould  have  been  made  by  the  school 

der  applicable  law  and  regulations, 
'uding  this  section,  if— 

(A)  The  borrower  has  ceased  to  attend 
,e  school  that  owes  the  refund; 

(B)  The  borrower  has  been  unable  to 
isolve  the  unpaid  refund  with  the 
'  iool;  and 

(C)  The  Secretary  is  imable  to  resolve 
16  unpaid  refund  with  the  school 
ithin  120  days  from  the  date  the 

I  lOrrower  submits  a  complete 
pplication  in  accordance  with 

]  ipragraph  (c)(1)  of  this  section  regarding 

I I  e  unpaid  refund.  Any  accrued  interest 
i  i  td  other  charges  associated  with  the 

1 1:  ipaid  refund  are  also  discharged, 
(ii)  For  the  purpose  of  paragraph 
ftj)(2)(i)(C)  of  this  section,  within  60 
at  lys  of  the  date  notified  by  the 
i  K  icretary,  the  school  must  submit  to  the 
!  i  Kxetary  documentation  demonstrating 
t  ]  at  the  refund  was  made  by  the  school 


or  that  the  refund  was  not  required  to 
be  made  by  the  school. 

(b)  Relief  td  borrower  following 
discharge.  (1)  If  the  borrower  receives  a 
discharge  of  a  portion  of  a  loan  under 
this  section,  the  borrower  is  reimbursed 
for  any  amounts  paid  in  excess  of  the 
remaining  balance  of  the  loan  (including 
accrued  interest  and  other  charges) 
owed  by  the  borrower  at  the  time  of 
discharge. 

(2)  The  Secretary  reports  the 
discharge  of  a  portion  of  a  loan  imder 
this  section  to  all  credit  reporting 
agencies  to  which  the  Secretary 
previously  reported  the  status  of  the 
loan. 

(c)  Borrower  qualification  for 
discharge.  (1)  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  to 
receive  a  discharge  of  a  portion  of  a  loan 
under  this  section,  a  borrower  must 
submit  a  written  application  to  the 
Secretary.  The  application  requests  the 
information  required  to  calculate  the 
amoimt  of  the  discharge  and  requires 
the  borrower  to  sign  a  statement 
swearing  to  the  accuracy  of  the 
information  in  the  application.  The 
statement  need  not  be  notarized  but 
must  be  made  by  the  borrower  under 
penalty  of  perjiuy.  In  the  statement,  the 
borrower  must — 

(i)  State  that  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed) — 

(A)  Received  the  proceeds  of  a  loan  to 
attend  a  school; 

(B)  Did  not  attend,  withdrew,  or  was 
terminated  from  the  school  within  a 
timeframe  that  entitled  the  borrower  to 
a  refund;  and 

(C)  Did  not  receive  the  benefit  of  a " 
refund  to  which  the  borrower  was 
entitled  either  frt>m  the  school  or  frtim 
a  third  party,  such  as  the  holder  of  a 
performance  bond  or  a  tiiition  recovery 
program; 

(ii)  State  whether  the  borrower  (or 
student)  has  any  other  application  for 
discharge  pending  for  this  loan;  and 

(iii)  State  that  the  borrower  (or 
student) — 

(A)  Agrees  to  provide  to  the  Secretary 
upon  request  other  dociunentation 
reasonably  available  to  the  borrower 
that  demonstrates  that  the  borrower 
meets  the  qualifications  for  discharge 
imder  this  section;  and 

(B)  Agrees  to  cooperate  with  the 
Secretary  in  enforcement  actions  as 
described  Ln  685.213(d)  and  to  transfer 
any  right  to  recovery  against  a  third 
party  to  the  Secretary  as  described  in 
685.213(e). 

(2)  The  Secretary  may  discharge  a 
portion  of  a  loan  tmder  this  section 
without  an  application  if  the  Secretary 
determines,  based  on  information  in  the 


Secretary's  possession,  that  the 
borrower  qualifies  for  a  discharge. 

(d)  Determination  of  amount  eligible 
for  discharge. 

(1)  The  Secretary  determines  the 
amount  eligible  for  discharge  based  on 
information  showing  the  refund  amount 
or  by  applying  the  appropriate  refund 
formula  to  information  that  the 
borrower  provides  or  that  is  otherwise 
available  to  the  Secretary.  For  purposes 
of  this  section,  all  unpaid  refunds  are 
considered  to  be  attributed  to  loan 
proceeds. 

(2)  If  the  information  in  paragraph 
(d)(1)  of  this  section  is  not  available,  the 
Secretary  uses  the  following  formulas  to 
determine  the  amount  eligible  for 
discharge: 

(i)  In  the  case  of  a  student  who  fails 
to  attend  or  whose  withdrawal  or 
termination  date  is  before  October  7-. 
2000,  the  Secretary  discharges  the  lesser 
of  the  institutional  charges  unearned  or 
the  loan  amount.  The  Secretary 
determines  the  amount  of  the 
institutional  charges  unearned  by — 

(A)  Calculating  the  ratio  of  the 
amount  of  time  remaining  in  the  loan 
period  after  the  student's  last  day  of 
attendance  to  the  actual  length  of  the 
loan  period;  and 

(B)  Multiplying  the  resulting  foctor  by 
the  institutional  charges  assessed  the 
student  for  the  loan  period. 

(ii)  In  the  case  of  a  student  who  fails 
to  attend  or  whose  withdrawal  or    ^ 
termination  date  is  on  or  after  October 
7,  2000.  the  Secretary  discharges  the 
loan  amount  unearned.  The  Secretary 
determines  the  loan  amount  unearned 
by- 

(A)  Calculating  the  ratio  of  the 
amount  of  time  remaining  in  the  loan 
period  after  the  student's  last  day  of 
attendance  to  the  actual  length  of  the 
loan  period;  and 

(B)  Multiplying  the  resulting  factor  by 
the  total  amount  of  title  IV  grants  and 
loans  received  by  the  student,  or,  if 
unknown,  the  loan  amount. 

(e)  Discharge  procedures.  (1)  Except 
as  provided  in  paragraph  (c)(2)  of  this 
section,  if  the  Secretary  learns  that  a 
school  did  not  make  a  refund  of  loan 
proceeds  owed  under  applicable  law 
and  regidations,  the  Secretary  sends  the 
borrower  a  discharge  application  and  an 
explanation  of  the  qualifications  and 
procedures  for  obtaining  a  discharge. 
The  Secretary  also  promptly  suspends 
any  efforts  to  collect  fitjm  the  borrower 
on  any  affected  loan.  The  Secretary  may 
continue  to  receive  borrower  payments. 

(2)  If  a  borrower  who  is  sent  a 
discharge  application  fails  to  submit  the 
application  within  60  days  of  ffie 
Secretary's  sending  the  discharge 
application,  the  Secretary  resumes 
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collection  and  grants  forbearance  of 
principal  and  interest  for  the  period  in 
whidi  collection  activity  was 
suspended.  The  Secretary  may 
capitalize  any  interest  accrued  and  not 
paid  during  that  period. 

(3)  If  a  borrower  qualifies  for  a 
discharge,  the  Secretary  notifies  the 
borrower  in  writing.  The  Secretary 
resumes  collection  and  grants 
forbearance  of  principal  and  interest  on 
the  portion  of  the  loan  not  dischmged 
for  the  period  in  which  collectioo 
activity  was  suspended.  The  Secretary 
may  capitalize  any  interest  accrued  and 
not  paid  during  that  period. 

(4)  If  a  borrower  does  not  qualify  fat 
a  discharge,  the  Secretary  notifies  the 
borrower  in  writing  of  the  reasons  for 
the  determination.  The  Secretary 
resumes  coUection  and  grants 
forbearance  of  principal  and  interest  for 
the  period  in  which  collection  activity 
was  suspended.  The  Secretary  may 
capitalize  any  interest  accrued  and  not 
paid  during  that  period. 

(Authority:  20  U.S.C  1087a  et  seq.) 

32.  The  newly  redesignated  685.216  is 
amended  by  revising  paragraphs  (g), 
a)(l).  (1M2),  and  a)(3)  to  read  as  follows: 

•  •  •  •  * 

(g)  interest  rate.  Tlie  interest  rate  on 
a  Direct  Subsidized  Consolidation  Loan 
or  a  Direct  Unsubsidized  Ckinsolidation 
Loan  is  the  rate  established  in 
685.202(a)(3)(i).  The  interest  rate  on  a 
Direct  PLUS  Consolidation  Loan  is  the 
rate  established  in  685.202(a}(3)(ii). 

•  •        •        •        • 

a)*  *  * 

(1)  Deferment.  To  obtain  a  def«ment 
on  a  joint  Direct  Consolidation  Loan 
under  685.204,  both  borrowers  must 
meet  the  requirements  of  that  section. 

(2)  FtKbearance.  To  obtain 
foibearance  on  a  joint  Direct 
Consolidation  Loan  under  685.205,  both 
borrowers  must  meet  the  requirements 
of  that  section. 

(3)  Discharge,  (i)  To  obtain  a 
discharge  of  a  joint  Direct  Consolidation 
Loan  under  685.212,  each  borrower 
must  meet  the  requirements  for  one  of 
the  types  of  discharge  described  in  that 
section. 

(ii)  If  a  borrower  meets  the 
requirements  for  discharge  tmder 
685.212(d),  (e),  or  (f)  on  a  loan  that  was 
consolidtf  ed  into  a  joint  Direct 
Consolidation  Loan  and  the  borrower's 
spouse  does  not  meet  the  requirements 
for  any  type  of  discharge  described  in 
685.212.  the  Secretary  discharges  a 
portion  of  the  consolidation  loan  equal 
to  the  amount  of  the  loan  that  would 
have  been  eligible  for  discharge  imder 


the  provisions  of  685.212(d],  (e),  or  (f) 
as  applicable. 

33.  Section  685.300  is  amended  by 
revising  paragraph  (a)(l)(ii)  to  read  as 
follows: 

S685.300    Agr— menu  between  an  eWqlMe 
school  and  ttie  Sectetary  for  participation  in 
ttte  Direct  LxMn  Program. 

(a)*  *  * 

(1)  *  •  * 

(ii)  Enter  into  a  written  program 
participation  agreement  with  the 
Secretary  that  identifies  the  loan 
program  or  programs  in  which  the 
school  chooses  to  participate. 
•        •        •        •        • 

34.  Section  685.301  is  amended  by 
revising  paragraphs  (b)(2),  (b)(3), 
introdxictory  text,  (b)(8),  and  (c)(2)  to 
read  as  follows: 

§686.301    OrigirartionofaloMiliyaDlreet 


•  •        *        •        * 

(b)  *  •  • 

(2)  Unless  paragraph  (b)(5)  or  (6)  of 
this  section  applies,  an  institution  must 
disburse  the  loan  proceeds  on  a 
payment  period  basis  in  accordance 
with  34  CFR  668.164(b). 

(3)  Unless  paragraph  (b)(4).  (5),  (6),  or 
(8)  of  this  section  applies — 

•  •        •        *        * 

(8)(i)  A  school  is  not  required  to  make 
more  than  one  disbursement  if — 

(A)(2)  The  loan  period  is  not  more 
than  one  semester,  one  trimester,  one 
quarter,  or  4  months;  and 

(2)  The  school  has  a  Direct  Loan 
Program  cohort  rate.  FFEL  cohort 
default  rate,  or  weighted  average  cohort 
rate  of  less  than  10  percent  for  each  of 
the  three  most  recent  fiscal  years  for 
which  data  are  available; 

(B)  The  school  is  an  eligible 
postsecondary  home  school  originating 
a  loan  to  cover  the  cost  of  attendance  in 
a  study  abroad  program  and  has  a  Direct 
Loan  Program  cohort  rate,  FFEL  cohort 
default  rate,  or  weighted  average  cohort 
rate  of  less  than  5  percent  for  the  single 
most  recent  fiscal  year  for  which  data 
are  available;  or 

(C)  The  school  is  not  in  a  State. 

(ii)  Paragraphs  (bK8)(i)(A)  and  (B)  of 
this  section,  whidi  allow  the 
disbursement  of  loans  in  one 
installment,  do  not  apply  to  any  loans 
originated  by  the  school  beginning  30. 
days  after  the  date  the  school  is  notified 
that  the  Secretary  has  determined  that 
the  school  does  not  meet  the 
qualifications  outlined  in  those 
paragraphs. 

•  •        •        •        • 

(c)*  •  • 

(2)  A  school  that  originates  a  loan 
must  ensure  that  the  loan  is  supported 


by  a  completed  promissory  note  as  proof 
of  the  borrower's  indebtecbiess. 

***** 

35.  Section  685.303  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

f  685J03  Processing  ioen  proceeds. 

***** 

(b)*  *  * 

(4)(i)  If  a  student  is  enrolled  in  the 
first  year  of  an  undergraduate  program 
of  study  and  has  not  previously  received 
a  Federal  Stafford.  Fedratd 
Supplemental  Loans  for  Students,  Direct 
Subsidized,  or  Direct  Unsubsidized 
Loan,  a  school  may  not  disbiuse  the 
proceeds  of  a  EKrect  Subsidized  or 
Direct  Unsubsidized  Loan  imtil  30  days 
after  the  first  day  of  the  student's 
program  of  study  unless — 

(A)  The  school  has  a  Direct  Loan 
Program  cohort  rate,  FFEL  cohort 
default  rate,  or  wei^ted  average  cohort 
rate  of  less  than  10  percent  for  each  of 
the  three  most  recMit  fiscal  years  for 
which  data  are  available; 

(B)  The  school  is  an  eligible 
postsecondary  home  school  originating 
a  loan  to  cover  the  cost  of  attendance  in 
a  study  abroad  program  and  has  a  Direct 
Loan  Program  cohort  rate,  FFEL  cohort 
default  rate,  or  weighted  average  cohort 
rate  of  less  than  5  percent  for  the  single 
most  recent  fiscal  year  for  which  data 
are  available;  or 

(C)  The  school  is  not  in  a  State. 

(ii)  Paragraphs  (b)(4)(i)(A)  and  (B)  of 
this  section  do  not  apply  to  any  loans 
originated  by  the  school  beginning  30 
days  after  the  date  the  school  is  notified 
that  the  Secretary  has  determined  that 
the  school  does  not  meet  the 
qualifications  outlined  in  those 
paragraphs. 
***** 

36.  Section  685.304  is  amended  as 
follows: 

A.  By  revising  paragraphs  (a)(1), 
(a)(2),  and  (a)(3)  introductory  text;  by 
redesignating  paragraphs  (a)(3)(i)-(iv)  as 
paragraphs  (a)(3)(ii)-(v),  respectively;  by 
adding  a  new  paragraph  (a)(3)(i);  by 
revising  the  newly  redesignated 
paragraph  (a)(3)(v);  and  by  adding  new 
paragraphs  (a)(6)  and  (a)(7), 

B.  By  redesignating  paragr^hs 
(b)(l)(ii).  (b)(2).  introductory  text. 
(b)(2)(i)  through  (vi).  (b)(2)(vii).  (b)(3). 
and  (b)(4).  introductory  text.  (b)(4)(i) 
through  (vi).  (b)(4)(viii),  (b)(5),  and 
(b)(7),  respectively;  by  revising 
paragraph  (b)(1)  and  newly  redesignated 
paragraphs  (b)(3),  (b)(4),  introductory 
text,  (b)(4)(v),  (b)(4)(vi).  (b)(4)(viii),  and 
(b)(7);  and  by  adding  new  paragraphs 
(b)(2).  (b)(4)(vii).  and  (b)(6). 
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IJ685.304    Counseling  borrown. 

(a)  Initial  counseling.  (1)  Except  as 
irovided  in  paragraph  {a)(5)  of  this 
Election,  a  school  must  conduct  initial 
I :  sunseling  prior  to  making  the  first 
I  Ipsbursement  of  the  proceeds  of  a  Direct 
Subsidized  or  Direct  Unsubsidized  Loan 
0  a  borrower  unless  the  borrower  has 
«ceived  a  prior  Direct  Subsidized, 
ijirect  Unsubsidized,  Federal  Stafford, 
deral  Unsubsidized  Stafford,  or 
deral  SLS  Loan. 

(2)  The  counseling  must  be  in  person, 
audiovisual  presentation,  or  by 

i  ^teractive  electronic  means,  hi  each 
ie,  the  school  must  ensure  that  an 
idividual  with  knowledge  of  the  title 
"  programs  is  reasonably  available 
ortly  after  the  counseling  to  answer 
le  borrower's  qimstlnn.*;.  As  an 
temative,  in  the  case  of  a  student 

<  ituolled  in  a  correspondence  program 
of  a  study-abroad  program  approved  for 

<  3  edit  at  the  postsecondary  home 

i  ( iiool,  the  school  may  provide  the 
1 K  )rrower  with  written  counseling 
iDaterials  prior  to  disbiu^ing  the  loan 
]  i:  ■oceeds. 

(3)  In  conducting  the  initial 
( <  lunseling,  the  school  must — 

(i)  Explain  the  use  of  a  Master 
^  omissory  Note; 

*  *        ••       * 

(y)  Inform  the  student  as  to  the 
t  \  erage  anticipated  monthly  repayment 
f  df:  those  students  based  on  the  average 
i  ndebtedness  provided  under  paragraph 
(^  l(3)(iv)  of  this  section. 

*  *        *        * 

(6)  A  school  that  conducts  initial 
c  c  unseling  through  interactive 

el  jctronic  means  must  take  reasonable 
s  t^ps  to  ensure  that  each  student 
h  cirrower  receives  the  counseling 
E  tkterials,  and  participates  in  and 
c  c  mpletes  initial  counseling. 

(7)  The  school  must  maintain 

d  ( cumentation  substantiating  the 
lool's  compliance  with  this  section 
each  borrower. 
})  *  *  * 

[1)  A  school  must  conduct  exit 
iseling  with  each  Direct  Subsidized 
oi"!  Direct  Unsubsidized  Loan  borrower 

ijortly  before  the  borrower  ceases  at 
h  i>  ist  half-time  study  at  the  school. 


(2)  The  counseling  must  be  in  person, 
by  audiovisual  presentation,  or  by 
interactive  electronic  means.  In  each 
case,  the  school  must  ensure  that  an 
individual  with  knowledge  of  the  title 
rv  programs  is  reasonably  available 
shortly  after  the  counseling  to  answer 
the  borrower's  questions.  As  an 
alternative,  in  the  case  of  a  student 
eiutjUed  in  a  correspondence  program 
or  a  study-abroad  program  approved  for 
credit  at  the  postsecondary  home 
school,  the  school  may  provide  the 
borrower  with  written  counseling 
materials  within  30  days  after  the 
borrower  completes  the  program. 

(3)  If  a  borrower  with(&aws  from 
school  without  the  school's  prior 
knowledge  or  fails  to  complete  the  exit 
counseling  as  required,  the  school  must 
provide  exit  counseling  either  through 
interactive  electronic  means  or  by 
mailing  wrritten  counseling  materials  to 
the  borrower  at  the  borrower's  last 
known  address  within  30  dayS  after  the 
school  learns  that  the  borrower  has 
withdrawn  from  school  or  failed  to 
complete  the  exit  coimseling  as 
required. 

(4)  In  conducting  the  exit  counseling, 
the  school  must — 

*        *        *        *        • 

(v)  Meet  the  requirements  described 
in  paragraphs  (a)(3)(ii)  and  (iii)  of  this 
section; 

(vi)  Review  with  the  borrower  the 
conditions  under  which  the  borrower 
may  defer  repayment  or  obtain  a  full  or 
partial  cancellation  of  a  loan; 

(vii)  Review  with  the  borrower 
information  on  the  availability  of  the 
Department's  Student  Loan 
Ombudsman's  office;  and 

(Viii)  Require  the  borrower  to  provide 
corrections  to  the  school's  records 
concerning  name,  address,  social 
secvuity  number,  references,  and    - 
driver's  license  number  and  State  of 
issuance,  as  well  as  the  borrower's 
expected  permanent  address,  the 
address  of  the  borrower's  next  of  kin, 
and  the  name  and  address  of  the 
borrower's  expected  employer  (if 
known).  The  school  must  provide  this 
information  to  the  Secretary  within  60 
days. 


(6)  A  school  that  conducts  exit 
counseling  through  interactive 
electronic  means  must  take  reasonable 
steps  to  ensiu«  that  each  student 
borrower  receives  the  counseling 
materials,  and  participates  in  and 
completes  exit  coimseling. 

(7)  The  school  must  maintain 
documentation  substantiating  the 
school's  compliance  with  this  section 
for  each  borrower. 

37.  Section  685.402  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§685.402    Ciitmla  for  schools  to  originat* 
loans. 

*        •        •        *        • 

(f)  Determination  of  eligibility  for 
multi-year  use  of  the  Master  Promissory 
Note.  (1)  A  school  must  be  authorized 
by  the  Secretary  to  use  a  single  Master 
Promissory  Note  (MPN)  as  the  basis  for 
all  loans  borrowed  by  a  student  or 
parent  borrower  for  attendance  at  that 
school.  A  school  that  is  not  authorized 
by  the  Secretary  for  midti-year  use  of 
the  MPN  must  obtain  a  new  MPN  from 
a  student  or  parent  borrower  for  each 
academic  year. 

(2)  To  be  eligible  for  multi-year  use  of 
the  MPN,  a  school  must — 

(i)  Be  a  four-year  or  graduate/ 
professional  school,  or  other  institution 
meeting  criteria  or  otherwise  designated 
at  the  sole  discretion  of  the  Secretary; 
and 

(ii)(A)  Not  be  subject  to  an  emergency 
action  or  a  proposed  or  final  limitation, 
suspension,  or  termination  action  under 
sections  428(b)(l)(T),  432(h),  or  487(c) 
of  the  Act;  and 

(B)  Meet  other  performance  criteria 
determined  by  the  Secretary. 

(3)  A  school  that  is  authorized  by  the 
Secretary  for  multi-year  use  of  the  MPN 
must  develop  and  document  a 
confirmation  process  in  accordance 
with  guidelines  established  by  the 
Secretary. 

(Authority:  20  U.S.C.  1087a  et  seq.] 

\m  Doc.  99-19947  Filed  8-4-99;  3:04  pm) 
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DEPARTMENT  OF  THE  TREASURY 

krtamai  Revenue  Sarvic* 

26  CFR  Parts  land  602 

[REG-107tW9-t7] 

Rtt41545-AZ58 

Purchaaa  Prioa  AllocatkMis  in  Oaamad 
Actual  Asaal  Acquiaitiona 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
allocation  of  purchase  price  in  deemed 
and  actual  asset  acquisitions.  The 
proposed  regulations  determine  the 
amount  realized  and  the  amount  of  basis 
allocated  to  each  asset  transferred  in  a 
deemed  or  actual  asset  acquisition  and 
affect  transactions  reported  on  either 
Form  8023  or  Form  8594. 
DATES:  Written  comments  must  be 
received  by  September  20, 1999. 
Requests  to  speak  and  outlines  of  topics 
to  be  discussed  at  the  hearing  scheduled 
for  10  a.m..  October  12, 1999,  must  be 
received  by  September  20, 1999. 
ADDRESSES:  Send  submissions  to: 
CCJX)M:CORP:R  (REG  107069  97), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to  CC:DOM:CORP:R  (REG  107069 
97),  Courier's  Desk,  Internal  Revenue 
S^vice,  1111  Constitution  Avenue, 
NV/.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 
tax__regs/regslist.html.  The  public 
hearing  will  be  held  in  the  NYU 
Classroom,  Room  2615,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
FOR  RmTNER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Richard 
Starke,  (202)  622-7790  or  Stephen  R. 
Wegener,  (202)  622-7530;  concerning 
submissions  of  comments,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing.  Guy  R 
Traynor  (202)  622-7180  (not  toll-free 
numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 


rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)). 

Conunents  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasvuy ,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collections  of  information  should  be 
received  by  October  12, 1999. 

Conunents  are  specffically  requested 
concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  collections  will 
have  a  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collections  of  information  in 
these  proposed  regulations  are  in 
§§1.338-2(d),  1.338-2(e)(4),  1.338- 
5(d)(3),  1.338-10(a)(4).  1.338(h)(10)- 
1(d)(2),  and  1.1060-l{e)(ii)(A)  and  (B). 
The  collections  of  information  are 
necessary  to  make  an  election  to  treat  a 
sale  of  stock  as  a  sale  of  assets,  to 
calculate  and  collect  the  appropriate 
amoimt  of  tax  in  a  deemed  or  actual 
asset  acquisition,  and  to  determine  the 
bases  of  assets  acquired  in  a  deemed  or 
actual  asset- acquisition. 

These  collections  of  information  are 
required  to  obtain  a  benefit.  The  likely 
respondents  and/or  recordkeepers  are 
small  businesses  or  organizations, 
businesses,  or  other  for-profit 
institutions,  and  farms. 

The  regulation  provides  that  a  section 
338  election  is  made  by  filing  Form 
8023.  The  burden  for  this  requirement  is 
reflected  in  the  burden  of  Form  8023. 
The  regulation  also  provides  that  both  a 
seller  and  a  purchaser  must  each  file  an 
asset  acquisition  statement  on  Form 
8594.  The  biutlen  for  this  requirement  is 
reflected  in  the  biu-den  of  Form  8594. 
The  burden  for  the  collection  of 


information  in  §  1.338-2(e)(4)  is  as 

follows: 

Estimated  total  annual  reporting/ 

recordkeeping  burden:  25  hours. 
Estimated  average  annual  burden  per 

respondent/recordkeeper:  0.56  hoius. 
Estimated  number  of  resporidents/ 

recordkeepers:  45. 
Estimated  annual  frequency  of 

responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

A.  Evolution  of  Code  and  Regulations 

Section  338  was  added  to  the  Internal 
Revenue  Code  of  1954  (Code)  by  section 
224(a)  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982,  Public  Law 
97-248  (96  Stat.  324),  and  amended  by 
section  306(a)(8)  of  the  Technical 
Corrections  Act  of  1982.  Public  Law  97- 
448  (96  Stat.  2365),  and  further 
amended  by  section  712(k)  of  the  Tax 
Reform  Act  of  1984,  Public  Law  98-369 
(98  Stat.  951).  Section  338  replaces  any 
nonstatutory  treatment  of  a  stock 
purchase  as  an  asset  purchase  by 
allowing  certain  acquiring  corporations 
to  elect  to  treat  qualifying  stock 
purchases  as  asset  acquisitions. 

General  rules  for  making  elections 
under  section  338  were  first  issued  in 
temporary  regulations  §§  5f. 338-1, 
5f.338-2,  and  5f.338-3  published  as  TD 
7942  in  the  Federal  Register  on 
February  8, 1984  (49  FR  4722)  (1984-1 
C.B.  93).  Those  rules  were  amended  and 
redesignated  as  §§  1.338-lT,  1.338-2T, 
and  1.338-3T  by  tempoi-ary  regulations 
published  as  TD  7975  in  the  Federal 
Register  on  September  6, 1984  (49  FR 
35086)  (1984-2  C.B.  81). 

Treasury  Decision  8021,  published  in 
the  Federal  Register  on  April  25, 1985 
(50  FR  16402)  (1985-1  C.B.  96), 
amended  §§  1.338-lT  and  1.338-2T  and 
added  §  1.338-4T.  These  regulations 
provided  guidance  in  a  question  and 
answer  format,  most  notably  in  the  areas 
of  asset  and  stock  consistency 
requirements. 

Temporary  regulations  published  as 
TD  8068  in  the  Federal  Register  on 
January  8, 1986  (51  FR  741)  (1986-1 
C.B.  165)  amended  §§  1.338-lT  and 
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338-4T.  The  temporary  regulations 
)  iblished  on  January  8, 1986  also  added 
1.338(h)(10)-lT  to  implement  section 
i  I8(h)(10),  imder  which  a  selling 
( !( msolidated  group  can  elect  to  treat 
4frtain  stock  sales  as  asset  sales. 

Sections  1.338-lT  and  1.338-4T  were 
i  I  ;ain  amended  by  temporary 
I  ( gidations  published  as  TD  8072  in  the 
1  i  ^eral  Register  on  January  29, 1986 
{pi  FR  3583)  (1986-1  C.B.  Ill)  (Due  to 
esetting  errors,  the  Federal  Register 
ublished  TD  8072  in  its  entirety  on 
[arch  28, 1986  (51  FR  10617)).  The 
porary  regulations  published  on 
uary  29, 1986  also  amended 
.338(h)(10)-lT  and  added 
1.338(b)-lT,  1.338(b)-22T,  and 
38(b)-3T.  These  regulations  required 
the  selling  price  and  basis  allocated  to 
c  ( ich  asset  to  be  determined  by  using  a 
fpur  class  residual  method. 

On  February  12, 1986,  temporary 
regulations  published  as  TD  8074  in  the 
!( deral  Re^ster  (51  FR  5163)  (1986-1 
( ;  B.  126)  amended  §§  1.338-lT.  1.338- 
4",  and  1.338{h)(10)-lT  and  added 
f  1.338-5T.  These  regulations  provided 
g  I  lidance  on  international  aspects  of 
^  ction  338. 

Sections  1.338-lT,  1.338-2T,  1.338- 
4r  \  1.338-5T,  and  1.338(h)(10)-lT  were 
a  r  lended  by  temporary  regulations 
[  1  iblished  as  TD  8088  in  the  Federal 
I )  tgister  on  May  16, 1986  (51  FR  17929) 
(1986-1  C.B.  103).  Sections  1.338-lT, 
1.  J38-3T,  1.338-4T,  1.338-5T,  and 
1.  J38(h)(10)-1T  were  amended  by 
ti  jjnporary  regulations  published  as  TD 
81)92  in  the  Federal  Register  on  July  1, 
1 J86  (51  FR  23741)  (1986-2  C.B.  49). 
1  ke  temporary  regulations  published  on 
Jidy  1, 1986  also  added  §  1.338(b)-4T. 
1  ftese  regulations  made  miscellaneous 
forming  changes  and  transitional 
es  relating  to  making  and  filing 

on  338  elections, 
ection  1060  was  added  by  section 
1  of  the  Tax  Reform  Act  of  1986, 
blic  Law  99-514  {100  Stat.  2282). 
ion  1060  requires  both  the  buyer 
arid  the  seller  of  a  trade  or  business  to 
locate  their  consideration  paid  or 
i^eived  to  the  assets  under  the  same 
i^idual  method  prescribed  by  the 
tion  338  regulations.  Also  as  part  of 
1986  act,  miscellaneous  changes 
ire  made  to  section  338  by  section 
,  1275, 1804(e),  and  1899A  (100  Stat. 
9,  2598,  2800,  2958).  The  changes  to 
ion  338  were  made  to  conform 
on  338  with  the  repeal  of  the 
neral  Utilities  doctrine  and  to  define 
[ualified  stock  purchase  by  reference 
ection  1504. 
neral  guidance  under  section  1060 
provided  by  §  1.1060-lT.  added  by 
t^ikiporary  regulations  published  as  TD 
8^15  on  July  18, 1986  (53  FR  27035) 


(1988-2  C.B.  304).  These  regulations 
included  direction  on  the  scope  of 
section  1060  and  reiterated  the  four 
class  residual  method  found  in  the 
section  338  regulations. 

Section  1060  was  amended  by  section 
1006(h)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
Public  Law  100-647  (102  Stat.  3410). 
This  amendment  requires  the  residual 
method  to  be  used  in  the  case  of  a 
distribution  of  partnership  property  or  a 
transfer  of  an  interest  in  a  partnership, 
but  only  in  determining  the  value  of 
goodwill  or  going  concern  value  for 
purposes  of  applying  section  755. 
Miscellaneous  changes  were  again  made 
to  section  338  by  sections  1006(e)(20), 
1012(bb)(5)(A),  and  1018(d)(9)  of  the 
1988  act  (102  Stat.  3403,  3535,  3581). 

Sections  338  and  1060  were  amended 
by  section  11323  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508  (104  Stat.  1388-464).  The 
amendments  add  certain  reporting 
requirements  under  sections  338  and 
1060.  In  addition,  a  provision  was 
added  to  section  1060  under  which 
parties  are  bound  by  written  agreements 
as  to  allocations  or  fair  market  values. 
The  legislative  history  indicates  that  the 
parties  are  so  boimd  imless  the  parties 
can  refute  the  agreement  imder  the 
standards  set  forth  in  Commissioner  v. 
Danielson,  378  F.2d  771  {3d  Cir.),  cert, 
denied,  389  U.S.  858  (1967)  (by 
presenting  proof  which  in  an  action 
between  the  parties  would  be 
admissible  to  alter  that  construction  or 
to  show  its  Onenforceability  because  of 
mistake,  undue  influence,  fraud,  duress, 
etc.).  See,  H.R.  Ways  and  Means  Comm., 
101st  Cong.,  2d  Sess.  (Print  No.  101-37, 
Oct.  15,  1990),  at  79  . 

Temporary  regulations  published  as 
TD  8339  in  the  Federal  Register  on 
March  15,  1991  (56  FR  11093)  (1991-1 
C.B.  52)  added  §  1.338-6T.  The  March 
15, 1991,  temporary  regulations 
provided  relief  from  situations  in  which 
a  corporation  making  an  election  under 
section  338  could  be  subjected  to 
multiple  taxation  on  the  same  gain  as  a 
result  of  the  1986  repeal  of  the  General 
Utilities  doctrine. 

On  January  12, 1992,  a  notice  of 
proposed  rulemaking  (CO-1 11-90) 
under  section  338  was  published  in  the 
Federal  Register  (57  FR  1409)  (1992-1 
C.B.  1000).  The  notice  of  proposed 
rulemaking  contained  proposed 
regulations  to  replace  the  question  and 
answer  asset  and  stock  consistency  rules 
of  §  1.338-4T  and  the  rules  relating  to 
the  international  aspects  of  section  338 
found  in  §  1.338-5T.  In  addition,  the 
proposed  rules  restated  the  remainder  of 
the  temporary  regulations  imder  section 
338,  except  that  only  minor  conforming 


changes  were  made  to  §§  1.338(b)-2T 
and  1.338(b)-3T. 

Section  1060  was  again  amended  by 
section  13261(e)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Public  Law 
103-66  (107  Stat.  539).  This  amendment 
made  changes  to  section  1060  to 
conform  the  rules  for  actual  asset 
acquisitions  to  the  amortization  of 
intangibles  under  section  197.  In 
addition,  the  legislative  history  to 
section  197  suggested  that  the  residual 
method  should  be  altered  to 
accommodate  section  197  intangibles 
(See  H.R.  Rep.  Ill,  103d  Cong.,  1st  Sess. 
760  (May  23, 1993)  (1993-3  C.B.  336). 

Sections  1.338-lT,  1.338-2T,  1.338- 
3T,  1.338-4T,  1.338-5T,  1.338(b)-lT, 
and  1.338(h){10)-lT  were  revised  and 
replaced  by  §§  1.338  1, 1.338-2. 1.338- 
3,  1.338^,  1.338-5, 1.338(b)-l,  and 
1.338(h)(10)-l,  respectively,  by  final 
regulations  published  as  TD  8515  in  the 
Federal  Re^ster  on  January  20, 1994 
(59  FR  2958)  (1994-1  C.B.  89).  The  final 
regulations  published  on  January  20. 

1994  (TD  8515)  also  removed  §  1.338- 
6T  and  added  §  1.338(i)-l.  Also,  a  new 
§  1.338-4T  was  added  by  temporary 
regulations  published  as  TD  8516  on 
January  20, 1994  in  the  Federal  Register 
(59  FR  2956)  (1994-1  C.B.  119).  The 
temporary  regidations  provided 
consistency  rules  applicable  to  certain 
cases  involving  controlled  foreign 
corporations. 

Treasury  Decision  8626  amended 
§  1.338-2  by  final  regulations  published 
in  the  Federal  Register  on  October  27, 

1995  (60  FR  54942)  (1995-2  C.B.  34). 
providing  rules  governing  the  treatment 
of  an  intragroup  merger  following  a 
qualified  stock  purchase  of  target  stock 
when  a  section  338  election  is  not  made 
for  the  target. 

Section  1.338—4  was  amended  and 
§  1.338-4T  was  removed  by  final 
regulations  published  as  TD  8710  in  the 
Federal  Re^ster  on  Januarv  23. 1997 
(62  FR  3458)  (1997-1  C.B.  82). 

Sections  1.338(b)-2T.  1.338(b)-3T, 
and  1.1060-lT  were  amended  by 
temporary  regulations  published  as  TD 
8711  in  the  Federal  Register  on  January 
16,  1997  (62  FR  2267)  (1997-1  C.B.  85). 
The  January  16. 1997.  changes  to  the 
regulations  adapted  the  residual  method 
to  section  197  by  adding  a  fifth  class  to 
the  residual  method  prescribed  for 
deemed  and  actual  asset  acquisitions. 

B.  Current  Regulations 

Section  338  allows  certain  purchasers 
of  stock  to  treat  the  purchases  instead  as 
purchases  of  assets.  A  purchasing 
corporation  can  elect  to  treat  a  stock 
acquisition  as  an  asset  acquisition  if  it 
acquires  80  percent  of  the  total  voting 
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power  and  80  percent  of  the  total  value 
of  the  stock  of  a  target  corporation  (not 
taking  into  account  certain  preferred 
stock)  by  purchase  within  a  12-month 
period.  If  a  purchasing  corporation 
makes  a  section  338  election,  the  target 
is  treated  as  if  it  (as  old  target)  sold  all 
of  its  assets  at  the  close  of  the 
acquisition  date  at  feir  market  value  in 
a  single  transaction  and  (as  new  target) 
purchased  all  of  the  assets  as  of  the 
beginning  of  day  after  the  acquisition 
date. 

If  a  purchasing  corporation  acquires 
the  stock  of  a  target  corporation  in  a 
qualified  stock  purchase  and  makes  a 
section  338(g)  election  (i.e.,  makes  a 
general  section  338  election,  not  a 
section  3380i)(10)  election),  old  target's 
gain  or  loss  from  the  deemed  asset  sale 
is  included  in  old  target's  final  return 
unless  old  target  is  a  member  of  a 
consolidated  group  or  is  an  S 
corporation.  In  the  consolidated  and  S 
corporation  cases,  old  target  files  a 
special  final  return  including  only  the 
items  from  the  deemed  asset  sale. 
§  1.338  1(e).  In  the  consolidated  case, 
that  return  is  consolidated  with  neither 
the  selling  corporation's  nor  the 
piiichasing  corporation's  consolidated 
group.  In  the  S  corporation  case,  old 
target  must  file  the  special  final  return 
as  a  C  corporation,  libe  section  338(g) 
election  (as  opposed  to  a  section 
338(h)(10)  election)  generally  does  not 
change  the  tax  treatment  of  the  selling 
shareholders — that  is,  they  are  still 
taxed  on  their  stock  sale, 
notwithstanding  the  purchasing 
corporation's  section  338(^  election. 

In  certain  cases,  the  selling 
shareholders  may  join  with  the 
purchasing  corporation  in  making  a 
section  338(hXlO)  election.  Until  1994, 
a  section  338(h)(10)  election  could  be 
made  oidy  for  target  corporations  that 
were  members  of  a  consolidated  group. 
The  1994  revisions  to  the  section  338 
regulations  (effective  retroactively  to 
1992  at  taxpayers'  election)  expanded 
the  eligibility  for  section  338(h)(10) 
elections  to  target  corporations  that  are 
members  of  an  affiliated  group  and  S 
corporations.  The  section  338(h)(10) 
election  changes  the  tax  treatment  of  old 
target  and  the  selling  shareholders.  Old 
target  is  deemed  to  sell  all  its  assets  in 
a  single  transaction  while  a  member  of 
the  selling  consolidated  group  (or  while 
a  non-consolidated  affiliate,  or  while  an 
S  corporation  owned  by  the  selling 
shareholders)  and  is  deemed 
immediately  thereafter  to  distribute  the 
proceeds  in  complete  liquidation  to  the 
members  of  the  selling  consolidated 
group  who  sold  the  target  stock  (or  to 
the  selling  affiliate  or  to  all  the  S 
corporation  shareholders).  Thus,  under 


section  338(h)(10),  the  selling 
shareholders  are  not  treated  as  selling 
stock  but  instead  realize  gain  or  loss,  if 
any,  on  the  stock  in  the  deemed 
liquidation.  §1.338(h)(10)-l(d)(2). 
Usually,  a  selling  consolidated  group  or 
selling  affiliate  will  recognize  no  stock 
gain  or  loss  on  the  deemed  liquidation 
under  section  332.  S  corporation 
shareholders  will  include  their  share  of 
items  of  income,  gain,  loss,  or  deduction 
on  the  deemed  asset  sale  passed  through 
to  them  under  section  1366,  increase  or 
decrease  their  basis  accordingly  under 
section  1367,  and  then  recognize  any 
remaining  gain  or  loss  in  their  stock 
under  section  331  (the  overall  effect  of 
which  is  to  recognize  net  gain  or  loss 
equal  to  the  amoimt  of  built-in  gain  or 
loss  in  their  S  corporation  stock 
immediately  before  the  qualified  stock 
purchase). 

In  the  case  of  a  section  338(g) 
election,  old  target's  total  amoimt 
realized  for  the  assets  it  is  deemed  to 
sell  (aggregate  deemed  sale  price  or 
ADSP)  is  the  sum  of  (a)  the  purchasing 
corporati(m's  grossed-up  basis  in 
recently  purchased  target  stock;  (b)  the 
liabilities  of  new  target;  and  (c)  other 
relevant  items.  This  is  the  amount  to  be 
allocated  among  the  assets  sold  for 
purposes  of  determining  gain  or  loss  on 
the  assets.  §  1.338-3(d)(l)  and  (2).  The 
liabilities  refrared  to  in  (b)  are  those 
liabilities  assumed  by  new  target,  but 
the  ainniint  thereof  taken  into  accoimt 
in  ADSP  is  determined  as  if  old  target 
had  sold  its  assets  to  an  unrelated 
person  for  consideration  that  included 
the  liabilities.  The  liabilities  include 
any  tax  liability  resulting  from  the 
deemed  asset  sale.  §§  1.338-3(d)(3)  and 
1.338(b)-l(f).  In  the  case  of  a  section 
338(h)(10)  election,  ADSP  is  modified. 
While  not  stated  explicitly,  modified 
ADSP  (MADSP)  appears  to  exclude  any 
tax  liabilities  resulting  from  the  deemed 
asset  sale.  §1.338(h)(10)-l(f). 

New  target's  adjusted  grossed-up  basis 
in  the  assets  it  is  deemed  to  purchase 
(AGUB)  is  the  sum  of  (a)  the  purchasing 
corporation's  grossed-up  basis  in 
recenUy  purchased  target  stock;  (b)  the 
purchasing  corporation's  basis  in 
nonrecentiy  purchased  target  stock;  (c) 
the  liabilities  of  new  target;  and  (d) 
other  relevant  items.  This  is  the  amount 
to  be  allocated  among  the  assets  sold  for 
purposes  of  determining  the  purchaser's 
basis  in  the  assets.  §  1.338(b)-l(c)(l). 

Section  1060(a)  requires  a  purchaser 
and  a  seller  to  allocate  basis  for  any 
applicable  asset  acquisition  in  the  same 
manner  as  amounts  are  allocated  to  such 
assets  under  section  338(b)(5).  Section 
1060(c)  defines  an  applicable  asset 
acquisition  as  any  transfer  of  assets  that 
constitute  a  trade  or  business  where  the 


transferee's  basis  is  determined  wholly 
by  reference  tc5  the  consideration  paid 
for  the  assets. 

Section  338(b)(5)  authorizes  the 
Secretary  to  issue  regulations 
prescribing  how  the  deemed  purchase 
price  is  to  be  allocated  among  the  assets. 
Final  and  temporary  regulations  under 
sections  338(b)  and  1060,  as  amended, 
implement  this  authority.  The 
regulations  generally  require  that  the 
basis  of  the  acquired  (or  deemed 
acquired)  assets  will  be  determined 
using  a  five  class  residual  method.  Class 
I  consists  of  cash  and  cash  equivalents;' 
Class  n  consists  of  certificates  of 
deposit,  U.S.  Government  securities, 
readily  marketable  stock  or  seciuities, 
and  foreign  currency;  Class  III  includes 
all  assets  not  included  in  Class  I,  Class 
n.  Class  IV,  or  Class  V;  Class  IV  consists 
of  section  197  intangible  assets  except 
those  in  the  nature  of  goodwill  and 
going  concern  value;  and  Class  V 
consists  of  section  197  intangible  assets 
in  the  nature  of  goodwill  and  going 
concern  value.  "Hie  total  allocable  basis 
is  first  decreased  by  the  amount  of  Class 
I  assets.  Any  remaining  amount  is 
allocated  proportionally  to  Class  II 
assets  to  the  extent  of  their  fair  market 
value.  Any  remaining  amount  is  then 
allocated  first  to  Class  m  assets  and  then 
to  Class  IV  assets  in  the  same  manner  as 
to  Class  n  assets.  Finally,  any  remaining 
amount  is  allocated  to  die  Class  V 
assets.  See  §§  1.338(b)-2T  and  1.1060- 
IT. 

Reasons  for  Change 

A.  In  General 

The  regulations  under  section  338 
have  developed,  in  large  part,  through  a 
series  of  small  changes  and  additions 
according  to  the  priorities  of  taxpayers' 
and  the  government's  needs  and  in 
response  to  statutory  amendments  to 
section  338  or  other  relevant  Code 
sections.  Most  of  the  regidations  under 
section  338  (§§  1.338-1, 1.338-2, 1.33*- 
3, 1.338-4, 1.338-5,  l,338(b)-l, 
1.338(h)(10)-l,  and  1.338(i)-l)  were 
made  final  as  part  of  a  single  package  as 
recenUy  as  1994,  but.  with  the  exception 
of  the  consistency  rules,  most  of  those 
regulations  were  largely  restatements  of 
the  existing  temporary  regulations  that 
had  been  developed  to  that  point.  The 
remaining  temporary  regulations  under 
section  338  and  the  temporary 
regulations  under  section  1060  have 
been  substantively  changed  only  once 
since  1986  and  1988,  respectively,  to 
accommodate  the  addition  of  section 
197  to  the  Code.  As  a  result  of  the  ad 
hoc  manner  in  which  the  regulations 
imder  sections  338  and  1060  have  been 
amended,  tbe  current  regulations  are 
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difficult  to  follow.  Thus  the  IRS  and 
reasury  determined  that  a  review  of 
t  le  regulations  was  appropriate. 

In  addition,  the  current  regulations 
]  ave  proven  problematic  in  three  major 
respects:  first,  in  their  statement  of  tax 
coimting  rules  and  their  relationship 
:b  tax  accounting  rules  for  asset 
purchases  outside  of  section  338, 
:ond,  in  the  effects  of  the  allocation 
es,  and,  third,  in  their  lack  of  a 
atement  of  a  complete  model  for  the 
med  asset  sale  (and,  in  the  case  of 
ion  338(h)(l0)  elections,  the  deemed 
Iquidation)  from  which  one  can 
termine  the  tax  consequences  not 
ifically  set  forth  in  the  regulations. 


Tax  Accounting  Rules  Under  Current 
Regulations 

The  Current  regulations  include 
:  srtain  rules  for  accounting  for  items  in 
nnection  with  the  deemed  asset  sale, 
lese  tax  accounting  rules  apply  for 
itermining  the  originsJ  amounts  of  and 
bsequent  adjustments  to  ADSP  and 
.GUB.  For  example,  the  regulations 
vide  rules  governing  the  treatment  of 
ntingent  liabilities  deemed  assumed 
new  target.  In  some  respects  the  tax 
oimting  rules  in  the  current 

ations  differ  considerably  from  the 
accounting  rules  applicable  to  actual 
set  sales. 

L  nk  Between  Old  Target's  and  New 
'  r  uget's  Tax  Accounting 

Under  the  current  regulations,  ADSP 
j  i  defined  as  the  sum  of  (a)  the  grossed- 
u }  basis  of  the  purchasing  corporation's 
]( cently  purchased  target  stock,  (b)  the 
]  i  abilities  of  new  target,  and  (c)  other 
]( levant  items.  Thus,  the  calculation  of 
i  y  DSP  is  linked  to  the  tax  accounting 
ti  aatment  of  new  target  or  the  purchaser 
qt  new  tai^get  in  item  (a)  above.  Such 
does  not  exist,  however,  in  the  case 
an  actual  asset  sale  between  two 
es.  In  actual  asset  sales  the  timing 
amount  of  the  seller's  amount 

and  the  timing  and  amount  of 
buyer's  basis  may  differ.  For 
pie,  with  respect  to  the  link  under 
(n),  the  ciirrent  fair  market  value  of 
imised  future  contingent  payments 
t  constitute  debt  is  tdf^en  into 
^icount  in  amount  realized  under 
§  i.l001-l(g)  unless,  in  rare  and 
qjitraordinary  circumstances,  the  fair 
ket  value  is  not  reasonably 
ertainable.  Yet,  under  §  1.1012-l(g), 
current  fair  market  value  of  such 
fitiue  contingent  pa)rments  is  not  taken 
i  ]  to  account  currently  in  the 
1 1  irchaser's  basis. 

This  link  between  old  target's  deemed 
sajles  price  and  the  purchasing 
corporation's  basis  in  target  stock 
e  >  isted  in  the  original  version  of  section 


338,  adopted  in  1982.  In  1984,  Congress 
removed  that  link  from  the  statute, 
providing  instead  that  old  target  should 
be  deemed  to  sell  its  assets  at  fair 
market  value.  The  regulations  originally 
allowed  old  target  to  choose  between 
using  the  three-part  formula  (items  (a) 
through  (c))  above  to  calculate  ADSP 
and  treating  the  assets  as  being  sold  at 
their  fair  market  value.  In  1994,  new 
regulations  eliminated  the  election, 
thereafter  requiring  use  of  the  three-part 
formula.  Under  the  current  r^ulations, 
any  contingent  pajrments  for  target  stock 
do  not  become  part  of  AGUE  and  ADSP 
until  they  become  fixed  and 
determinable.  However,  no  rule 
prevents  the  seller  from  using  all  its 
basis  to  offset  the  amount  realized  in  the 
year  of  the  deemed  sale.  As  a  result  of 
the  Unk  between  old  target's  deemed 
sales  price  and  the  purchasing 
corporation's  purchase  price,  old  target 
receives  open  transaction  treatment  on 
terms  broader  than  those  available  in  an 
actual  asset  sale.  Compare  §  15A.453- 
l(d)(2)(iii)  ("Only  in  those  rare  and 
extraordinary  cases  involving  sales  for  a 
contingent  payment  obligation  in  which 
the  fair  market  value  of  the  obligation 
*  *  *  cannot  reasonably  be  ascertained 
will  the  taxpayer  be  entitled  to  assert 
that  the  transaction  is  'open.' ") 

Liabilities  Assimied 

The  ciurent  regulations  specify  new 
target's  tax  accoimting  treataient  for  the 
assumption  of  liabilities.  New  target 
takes  a  liability  into  accoimt  in  AGUE 
only  if  it  is  a  bona  fide  liability  of  target 
as  of  that  date  that  would  be  properly 
taken  into  account  in  basis  under 
principles  of  tax  law  if  hew  target  had 
acquired  old  target's  assets  from  an 
unrelated  person  and,  as  part  of  the 
transaction,  had  assumed,  or  taken 
property  subject  to,  the  Uabilities,  and 
the  amount  thereof  is  determined  on  the 
same  basis.  §  1.338(b)-l(0(l)  and  (2). 

Under  §  1.338(b)-3T(a)(l),  AGUE  is 
subsequently  redetermined  only  if  an 
adjustment  would  be  required,  under 
general  principles  of  tax  law,  in 
connection  with  an  actual  asset 
purchase  by  new  target  from  an 
unrelated  person.  One  of  the  subsequent 
events  enumerated  as  an  example  is  the 
change  in  a  contingent  liability  of  target 
to  one  which  is  fixed  and  determinable. 
Section  1.338(b)-3T(c)(l)  provides  that 
a  contingent  amount  (including 
contingent  liabilities  of  old  tai:get 
deemed  assumed)  is  taken  into  account 
at  the  time  at  which  such  amoiuit 
becomes  fixed  and  determinable.  The 
statement  of  the  latter  rule  suggests  to 
some  that  it  overrides  the  rules  based  on 
general  principles  of  tax  law  stated  in 
§§  1.338(b)-l(f)(2)  and  1.338(b)- 


3T(a)(l).  However,  interpreting  the  fixed 
and  determinable  rule  in  this  manner 
would  be  inconsistent  with  the 
economic  performance  rules  of  section 
461(h),  that,  in  some  circiunstances, 
would  operate  to  defer  new  target's 
taking  an  assumed  liability  into  accoimt 
until  some  time  after  the  liability 
becomes  fixed  and  determinable.  See 
§§  1.461-4(a)  and  1.446-l(c)(l)(ii)(B). 

Installment  Method 

The  current  regulations  provide  no 
rules  for  old  target  to  report  its  deemed 
sale  gain  imder  the  installment  method. 
Because  the  parties  could  have 
structured  an  actual  asset  sale  to  qualify 
for  the  installment  method, 
commentators  have  argued  that  making 
the  installment  method  available  when 
a  section  338(h)(10)  election  is  made 
would  be  consistent  with  the  full  asset 
sale  model  implied  by  those  rules. 
Making  the  installment  method 
available  when  only  a  section  338(g] 
election  is  made  would  not  be 
appropriate  because  the  target 
shareholders  are  still  treated  as  selling 
stock  and  because  target  would  get  a 
step-up  in  basis  of  assets  before  it  had 
borne  the  tax  biuden  for  such  step-up. 

C.  Allocation  Rules  Under  Current 
Regulations 

Fast  Pay  Assets 

The  current  regulations  employ  a 
residual  method  of  allocation.  Under  the 
residual  method,  the  amount  of  basis  to 
be  allocated  to  goodwill  and  going 
concern  value  is  based  entirely  on  the 
amount  of  basis  remaining  to  be 
allocated  after  all  other  assets  have  been 
allocated  basis  to  the  extent  of  their  fair 
market  values.  Because  assets  other  than 
goodwill  and  going  concern  value  tend 
to  be  more  easily  valued,  the  residual 
allocation  method  is  intended  to  resiUt 
in  less  controversy  over  the  value  of 
goodwill  and  going  concern  value.  The 
legislative  history  of  section  1060, 
adopted  in  the  Tax  Reform  Act  of  1986, 
Public  Law  99-514,  (100  Stat.  2282), 
noted  with  approval  the  use  of  the 
residual  method  under  the  section 
338(b)  regulations  and  required  that  the 
same  method  be  used  in  regulations  to 
be  prescribed  imder  section  1060.  See  S. 
Rep.  No.  313,  99th  Cong.,  2d  Sess.,  May 
29, 1986,  at  254.  Accordingly,  the 
current  regulations  place  each  acquired 
asset  into  one  of  five  asset  classes.  The 
total  allocable  basis  is  allocated  among 
the  classes  starting  with  the  first  class 
and  proceeding  to  the  final,  residual 
class.  No  asset  in  any  class  except  for 
the  residual  class  can  be  allocated  more 
than  its  fair  market  value.  If  the 
aggregate  basis  allocable  to  a  particular 
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class  is  less  than  the  aggregate  &ir 
market  value  of  the  assets  within  the 
class,  each  asset  is  allocated  an  amount 
in  proportion  to  its  fair  market  value 
and  nothing  is  allocated  to  any  jxmior 
class. 

The  residual  allocation  method 
presents  unique  problems  when  the  cost 
of  the  assets,  and  hence  the  basis  to  be 
allocated  thereto,  is  less  than  the 
aggregate  fiur  market  value  of  the 
individual  assets.  This  situation  may 
arise  as  a  result  of  the  use  of  contingent 
consideration  for  target  stock  or  the 
deemed  assumption  of  liabilities  that 
are  not  yet  taken  into  account.  If  this  is 
the  case,  the  basis  of  the  assets  is  said 
to  be  impaired.  Under  the  residual 
method,  the  impairment  is  borne 
equally  by  the  assets  in  the  first  class  in 
which  the  cumulative  fair  market  value 
exceeds  the  remaining  aggregate  basis 
availd)le  for  allocation.  As  no  basis  is 
allocated  to  assets  in  junior  classes,  they 
are  also  impaired.  If  such  an  asset  is 
sold,  the  taxpayer  will  realize  a  gain  on 
its  disposition  even  if  its  value  has  not 
increased  since  the  acquisition  date. 
Taxpayers  may  reverse  the  gain 
recognized  in  later  years  if  the 
purchasing  corporation  pays  or  incurs 
additional  amoxmts  for  target  stock  or 
additional  target  liabilities  deemed 
assumed  are  tiken  into  account  For  this 
reason,  the  gain  recognized  is  often 
refened  to  as  phantom  income. 

The  problem  is  most  acute  with  assets 
that  turn  over  quickly,  such  as  accounts 
recenrable  and  inventory  (fast  pay 
assets).  Commmts  received  on  the 
temporary  regulations  suggested  that 
Cast  pay  assets  should  be  placed  in  a 
more  senior  class  to  make  it  more  likely 
that  basis  is  allocated  equal  to  the 
assets'  fair  maricet  values  in  order  to 
alleviate  concerns  ovot  phantom 
income. 

Top-Down  Allocation 

Under  the  current  regulations,  stock 
in  a  subsidiary  is  generally  a  Class  III 
asset.  In  allocating  basis  among  tiered 
corporations,  an  allocation  to  Uie  stock 
of  a  subsidiary  becomes  the  starting 
point  for  allocation  to  the  assets  inside 
the  subsidiary  if  a  section  338  election 
is  also  made  for  the  subsidiary.  See,  e.g.. 
§  1.338-2(b)(4)  of  the  current 
regulations.  One  might  refer  to  this  as 
top-down  allocation.  Under  a  top-down 
allocation,  the  basis  of  assets  of  a 
particular  class  can  be  more  impaired  at 
one  corporate  level  than  at  anoUier.  For 
example.  Class  m  assets  in  the  parent 
target  corporation  might  be  allocated 
some  basis  while  Class  II  assets  in  its 
subsidiary  are  allocated  no  basis 
because  Class  I  assets  in  the  subsidiary 
have  absorbed  all  the  basis  allocated  to 


the  stock  in  the  subsidiary,  a  Class  in 
asset.  The  differences  in  impairment 
arising  from  the  differences  in  the 
location  of  assets  and  liabilities  is 
inconsistent  with  the  residual  method 
(e.g.,  liabilities  secured  by  an  asset 
support  basis  of  all  assets  in  a  single 
corporation)  and  can  lead  to  the 
misallocation  of  basis. 

D.  Statement  of  Complete  Model 

For  purposes  of  effectuating  the 
statutory  purpose  of  permitting 
taxpayers  to  elect  to  treat  a  stock 
acquisition  as  an  asset  acquisition, 
section  338  and  the  ciurent  regulations 
deem  certain  transactions  to  occur.  The 
ciurent  regulations'  express  statement  of 
these  deemed  transactiops-fHQvides  the 
appropriate  Federal  inrame  tax 
consequences  for  mosiUsrgets  for  which 
a  section  338  election  u'lnade. 
However,  as  with  the  tax  accounting 
rules,  some  taxpayers  interpret  the 
express  statem«its  in  the  current 
regulations  as  resulting  in  tax 
consequences  different  ficomihosehad 
they  actually  engaged  in  the 
transactions  deemed  under  the 
regulations  to  have  occurred  or  as 
resulting  in  the  tax  consequences 
specifically  stated  and  not  any  of  the 
collateral  consequences. 

Explanation  of  Praviaions 

A.  Overview  of  Changes 

The  proposed  regulations  are 
intended  to  clarify  the  treatment  oi,  and 
provide  consistent  rules  (where 
possible)  for,  both  deemed  and  actual 
asset  acquisitions  under  sections  338 
and  1060.  In  addition,  the  proposed 
regulations  propose  changes  to  the 
current  regulations  to  take  into  accoimt 
changes  to  the  tax  law  made  since  the 
diffarent  portions  of  the  current 
regulations  were  published.  The 
changes  made  by  the  proposed 
regulations  have  four  major 
components:  organization  of  the 
regulations:  clarification  and 
modification  of  the  accounting  rules 
applicable  to  deemed  and  actual  asset 
acquisitions:  modifications  to  the 
residual  mediod  mandated  for  allocating 
consideration  and  basis;  and 
miscellaneous  revisions  to  the  current 
regulations.  These  changes  are 
discussed  in  the  order  in  which  they 
arise  in  the  proposed  regulations,  llie 
IRS  and  Treasury  did  not  address  any 
provisions  of  the  regulations  relating  to 
the  consistency  rules  or  the 
international  aspects  of  section  338. 

B.  Organization  of  Regulations 

The  proposed  regulations  change  the 
organization  of  the  regulations  in  order 


to  make  the  rules  for  all  asset 
acquisitions  more  administrable  and 
provide  consistent  treatment,  when 
appropriate,  for  deemed  and  actual  asset 
acquisitions.  In  order  to  make  the 
regulations  more  administrable,  the 
proposed  regulations  redesignate  certain 
of  the  final  regulations  and  reorganize 
and  restate  the  remaining  final  and 
temporary  regulations  in  a  manner  that 
is  more  consistent  with  the  approach 
the  IRS  and  Treasury  has  taken  to 
drafting  regulations  in  other  areas.  The 
proposed  regulations  also  attempt  to 
provide  similar  treatment,  when 
appropriate,  for  deemed  and  actual  asset 
acquisitions  by  stating  the  relevant 
concepts  once  in  the  regulations  under 
section  338  and  cross-referencing  those 
rules  in  §  1.1060-1  of  the  proposed 
regulations. 

New  §  1.338-1  includes  a  scope 
statement.  Section  1.338-1  also 
addresses  the  question  of  to  what  extent 
the  deemed  asset  sale  and  other 
elements  of  the  section  338  regime  are 
considered  as  actually  having  occiured 
for  purposes  of  application  of  other 
Code  sections,  sudi  as  those  relating  to 
retirement  plan  sponsors.  Tominology 
and  definitions  and  provisions 
regarding  the  mechanics  of  the  section 
338  election  of  current  §  1.338-1  have 
been  moved  to  new  §  1.338-2.  The 
return  filing  rules  of  current  §  1.338-1 
have  been  moved  to  their  own  section, 
§  1.338-10.  All  of  the  current  §  1.338-2 
rules  fat  qualification  for  making  the 
secdon  338  election  and  rules  relating  to 
the  effect  on  continuity  of  proprietary 
intwest  have  been  moved  to  new 
§1.338-3. 

The  rules  defining  ADSP.  as  weU  as 
various  rules  relating  to  taxation  of  old 
target,  currendy  in  §  1.338-3.  are  in 
§  1.338-4  of  the  proposed  regulations. 
The  rules  defining  AGUB,  currently  in 
$  1.338(b)-l.  are  in  §  1.338-5.  Current 
§  1.338(b)-3T  sets  forth  the  timing  of 
increases  or  decreases  in  ADSP  and 
AGUB;  these  timing  rules  have  been 
moved  to  new.§  1.338-4  (ADSP)  and 
new  §1.33a-5  (AGUB). 

Current  §§  1.338-4  and  1.338-5. 
dealing  with  consistency  and  with 
international  aspects  of  section  338, 
respectively,  have  been  renumbered 
§  1.33a-8  and  1.338-9,  respectively.  The 
substance  of  these  rules  has  not  been 
addressed  in  connection  with  these 
proposed  regulations. 

Section  1.338-6  of  the  proposed 
regulations  addresses  allocation  of 
ADSP  and  AGUB  among  assets, 
currently  covered  by  §  1.338(b)-2T.  The 
rules  pertaining  to  subsequent 
adjustments  to  ADSP  and  AGUB. 
currently  in  §  1.338(b)-3T,  are  in 
§  1.338-7  of  the  proposed  regulations. 
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Section  1.338(h)(10)-l  has  not  been 
1  ^numbered. 

I ;;  Section  1 .338-1     General  Principles: 
.  i  latus  of  Old  Target  and  New  Target 

]  ( sgulations'  Scope  Statement 

The  scope  statement  describes  the 
gi  meral  model  of  the  deemed  asset  sale 
^  id  other  aspects  of  the  regulations 
i^$ed  as  the  basis  for  the  rules  in  the 
roposed  regulations.  This  statement  of 
le  model  should  assist  the  reader 
inerally  in  the  correct  interpretation 
id  application  of  the  regulations.  This  ^ 
iction  also  provides  that  old  target  and 
tw  target  (as  well  as  any  other  affected 
irties,  for  example,  when  a  section 
l8(h)(10)  election  is  made)  are  to 
termine  the  tax  consequences  as  if 
sy  had  actually  engaged  in  the 
osactions  deemed  under  the  section 
8  regulations  to  have  occurred.  Thus, 
|e  proposed  regulations  clarify  that  old 
;et's  deemed  asset  sale  may  result  in 
I  consequences  for  old  target  and  new 
t))*get  (such  as  income  and  deduction] 
L 1  addition  to  old  target's  gain  or  loss 
r  »lized  on  its  deemed  sale  of  assets.  For 
e)|ample.  if  target  is  an  insurance 

Bany  for  which  a  section  338 
on  is  made,  the  deemed  asset  sale 
1  be  characterized  and  taxed  as  an 
asjsumption-reinsurance  transaction 
under  applicable  Federal  income  tax 
111  V.  See  §1.81 7-4(d). 

The  proposed  regulations  make  minor 
a  n  lendments  to  the  list  of  sections  in 
s  J  btitle  A  for  purposes  of  which  old 
fa  L  get  and  new  target  are  considered  the 
same  corporation,  notwithstanding  the 
d^med  asset  sale  between  the  two. 
SjUch  changes  generally  are  with  respect 
td)  [retirement  plan  and  sinular 
ivisions. 

^ti-Abuse  Rule 

rhe  proposed  regulations  incorporate 
j  anti-abuse  rule  giving  the 
ammissioner,  for  purposes  of 
Jculating  ADSP  and  AGUB  and 
illocating  ADSP  and  AGUB  among 
assets,  the  authority  under  certain 
ciijcumstances  (a)  to  treat  as  not  being 
p^  of  target's  assets  those  added  to  the 
ppiol  of  target's  assets  before  the  deemed 
asset  sale  and  (b)  to  treat  as  being  part 
of  target's  assets  those  removed  from  the 
pppl  of  target's  assets  before  the  deemed 
aiiet  sale.  The  Commissioner's 
a^pority  to  treat  assets  added  to  the 
pobl  as  not  being  part  of  the  pool  exists 
wjhen  the  property  is  transferred  to  old 
takget  in  connection  with  the 
tr^sactions  resulting  in  the  application 
of  the  residual  method  if  such  property 
is^  fwithin  24  months  after  the  deemed 
asset  sale,  (a)  not  owned  by  new  target 
bu  owned,  directly  or  indirectly,  by  a 


member  of  the  affiliated  group  of  which 
new  target  is  a  member,  or  (b)  owned  by 
new  target  but  held  or  used  to  more  than 
an  insignificant  extent  in  connection 
with  an  activity  conducted,  directly  or 
indirectly,  by  another  member  of  the 
affiliated  group  of  which  new  target  is 
a  member  in  combination  with  other 
property  acquired,  directly  or  indirectly, 
from  the  transferor  of  the  property  to  old 
target.  The  Commissioner's  authority  to 
treat  assets  removed  from  the  pool  as 
being  part  of  the  pool  exists  where  the 
property  is  removed  in  connection  with 
the  transactions  resulting  in  the 
application  of  the  residual  method  if  the 
removed  property,  within  24  months 
after  the  deemed  asset  sale,  (a)  is  owned 
by  new  target,  or  (b)  is  owned,  directly 
or  indirectly,  by  a  member  of  the 
affiliated  group  of  which  new  target  is 
a  member  and  continues  after  the 
election  to  be  held  or  used  to  more  than 
an  insignificant  extent  in  connection 
with  one  or  more  of  the  activities  of  new 
target. 

D.  Section  1.338-2    Nomenclature  and 
Definitions;  Mechanics  of  the  Section 
338  Election 

Definitions 

Four  definitions  of  terms  already  used 
in  the  current  regulations  have  been 
added  to  the  proposed  regulations  under 
section  338.  These  terms  are  acquisition 
date  asset,  deemed  asset  sale,  deemed 
sale  gain.and  deemed  sale  return.  The 
scope  of  some  of  these  terms  has  been 
expanded  from  their  usage  in  the 
current  regulations.  For  example. 
deemed  asset  sale  refers  to  the 
transaction  deemed  imder  the  section 
338  regulations  to  occur  between  old 
target  and  new  target  and  deemed  sale 
gain,  refers  to,  in  the  aggregate,  the 
Federal  income  tax  consequences 
(generally,  the  income,  gain,  deduction, 
and  loss)  of  the  deemed  asset  sale. 
Deemed  sale  gain  can  also  refei  to  the 
Federal  income  tax  consequences  of  the 
transfer  of  a  particular  individual  ^set 
in  the  deemed  asset  sale.  The  expanded 
definition  of  deemed  sale  gain  in 
conjunction  with  the  rules  in  §  1.338- 
7(c)  of  the  proposed  regulations 
{§  1.338(b)-3T(h)  of  the  current 
regulations)  provides  a  mechanism  for 
target  (or,  in  the  case  of  a  section 
338(h)(10)  election,  the  member  of  the 
selling  consolidated  group,  the  selling 
affiliate,  or  the  S  corporation 
shareholders  to  which  such  income, 
loss,  or  other  amount  is  attributable)  to 
report  items  that  are  properly  taken  into 
account  after  the  acquisition  date.  One 
such  item  would  be  the  deduction  for  an 
assumed  liability  of  old  target  that  it 
could  not  deduct  under  its  method  of 


accounting  on  or  before  the  acquisition 
date. 

The  definition  of  purchasing 
corporation  has  been  clarified  to 
include  new  target  (new  T)  with  respect 
to  its  deemed  purchase  of  stock  in  its 
own  subsidiary. 

The  definition  of  selling  group  in 
§  1.338-2  of  the  proposed  regulations 
and  related  provisions  in  §  1.338(h)(10)- 
1  of  the  proposed  regulations  provide 
that  a  section  338(h)(10)  election  may  be 
made  for  target  notwithstanding  that  it 
was  at  some  time  during  the  year  in 
which  the  acquisition  date  occurs  the 
common  parent  of  its  affiliated  or 
consolidated  group,  so  long  as  it  is  not 
the  common  parent  on  the  acquisition 
date. 

E.  Section  1.338-3    Qualification  for 
the  Section  338  Election 

More  Than  a  Nominal  Amount  Paid  for 
Purchase  of  Stock 

The  IRS  and  Treasury  have  received 
many  informal  comments  in  which 
guidance  was  requested  on  whether  a 
section  338  election  may  be  made  for  a 
target  that  is  insolvent.  In  order  to  have 
a  purchase  of  a  share  of  stock  in  target, 
the  proposed  regulations  generally 
require  that  more  than  a  nominal 
amoimt  of  consideration  be  paid  for  the 
stock.  With  respect  to  target  affiliates, 
one  cannot  adequately  determine 
whether  more  than  a  nominal  amoimt  of 
consideration  is  paid  for  the  stock 
because  the  amount  paid  is  not 
determined  in  an  arm's  length 
transaction  but  instead  under  the 
allocation  rules  of  the  regulations. 
Consequently,  the  proposed  regulations 
provide  that  stock  in  a  target  affiliate 
acquired  by  new  target  in  the  deemed 
asset  sale  of  target's  own  assets  is  " 
considered  purchased  if,  under  general 
principles  of  tax  law,  new  target  is 
considered  to  own  stock  of  the  target 
affiliate  meeting  the  requirements  of 
section  1504(a)(2).  notwithstanding  that 
no  purchase  price  may  be  allocated  to 
target's  stock  in  the  target  affiUate.  For 
a  discussion  of  the  tax  consequences 
when  a  qualified  stock  purchase  is  made 
of  an  insolvent  corporation  and  a 
section  338(h)(10)  election  is  made,  see 
the  discussion  of  section  338(h)(10) 
elections  later  in  this  preamble. 

Time  for  Testing  Relationship 

A  section  338  election  may  be  made 
only  with  respect  to  a  transaction  that 
qualifies  as  a  purchase  within  the 
meaning  of  section  338(h)(3).  Under 
section  338(h)(3)(iii),  the  parties  to  the 
transaction  must  be  unrelated  in  order 
for  a  transaction  to  qualify  as  a 
purchase.  The  statute  is  unclear. 
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however,  as  to  when  the  relationship 
between  the  parties  is  tested.  The 
proposed  regulation  provides  that  the 
relationship  is  tested  immediately  after 
the  transaction.  This  nile  gives  effect  to 
the  statutory  objective  of  preventing  a 
transferor  from  obtaining  the  benefits  of 
a  section  338  election  while  retaining  a 
significant  interest,  directly  or 
indirectly,  in  the  property  transferred. 
This  rule  also  furUiers  the  statutory 
objective  of  affording  similar  tax 
treatment  to  section  338  deemed  asset 
sales  and  actual  asset  sales.  For 
example,  under  this  rule,  if  an  actual 
sale  of  assets  would  qualify  as  a 
recffganization  under  section 
368(a)Cl)(D)  (with  a  carryover  of  basis 
and  other  attributes),  taxpayers  are  not 
able  to  reach  a  different  result  by 
structuring  the  transaction  as  a  stock 
sale  and  electing  under  section  338. 

F.  Sections  1.338  4  and  1.338  5 
Aggregate  Deemed  Sale  Price;  Various 
Aspects  of  Taxation  of  the  Deemed 
Asset  Sale:  Adjusted  Grossed-up  Basis 

Breaking  the  Link  Between  ADSP  and 
AGUE 

Under  the  current  regulations,  the 
first  element  in  the  de&ution  of  ADSP 
is  the  grossed-up  basis  of  the  purchasing 
corporation's  recently  purchased  target 
stock.  The  combination  of  the  link 
between  the  definitions  of  ADSP  and 
AGUB  with  the  rule  in  the  current 
regulations  that  contingent  payments 
are  taken  into  account  in  AGUB  as  they 
become  fixed  and  determinable 
effectively  affords  old  target  open- 
transaction  treatment,  which  treatment 
generally  is  inconsistent  with 
§§  15A.453-l(d)(2)(iii)  and  1,1001 
1(g)(2).  The  proposed  regulations 
remove  the  link  in  the  current 
regulations  between  calculation  of  the 
first  element  of  ADSP  and  the 
purchaser's  basis  in  recently  purchased 
target  stock. 

'The  new  first  element  in  the 
calculation  of  ADSP  is  the  grossed-up 
amount  realized  on  the  sale  to  the 
purchasing  corporation  of  the 
purchasing  corporation's  recently 
purchased  target  stock.  Amount  realized 
is  determined  as  if  old  target  itself  were 
the  selling  shareholder.  Also, 
notwithstanding  that  the  sellers  of  the 
target  shares  may  use  the  installment 
method  of  section  453  to  report  their 
gain  on  the  stock,  old  target  may  not  use 
the  installment  method  in  the 
calculation  of  the  first  element  of  ADSP. 

Time  and  Amoimt  Combined 

The  proposed  regulations  provide  that 
general  principles  of  tax  law  apply  in 
determining  the  timing  and  amoimt  of 


the  elements  of  ADSP,  and  that  ADSP  is 
redetermined  at  such  time  and  in  such 
amount  as  an  increase  or  decrease 
would  be  required,  under  general 
principles  of  tax  law,  to  the  individual 
constituent  elements  of  the  definition  of 
ADSP.  The  proposed  regulations  also 
provide  a  parallel  rule  for  AGUB. 
Substantively,  the  two  statements  are 
designed  to  eliminate  special 
accounting  rules  included  in  the  current 
section  338  regulations-such  as  the 
cxirrent  regulations'  fixed  and 
determine^le  rule  for  the  timing  of 
taking  into  accoimt  contingent  amoimts- 
and  to  bring  taxation  of  old  target's 
deemed  asset  sale  closer  to  the  taxation 
of  an  actual  asset  sale.  In  contrast  to  the 
current  regulations,  the  proposed 
regulations  state  in  one  location  all  the 
rules  for  determining  ADSP  and  AGUB. 
Both  the  breaking  of  the  link  between 
the  calculation  of  ADSP  and  the 
purchaser's  basis  in  recently  purchased 
stock  and  the  removal  of  the  fixed  and 
determinable  rule  for  contingent 
liabilities  may  often  result  in  increased 
disparities  between  ADSP  and  AGUB. 

Liabilities 

The  current  regulations  apptear  to 
presvune  that  any  tax  liability  of  old 
target  incurred  on  its  deemed  asset  sale 
is  a  liability  assumed  by  new  target  if  a 
section  338(h)(10)  election  is  not  made 
but  is  not  a  liability  assimaed  by  new 
target  if  a  section  338(h)(10)  election  is 
made.  These  presumptions  apparently 
required  that  the  defuiition  of  ADSP  be 
modified  in  current  §  1.338(h)(10)-l. 
The  proposed  regulations  make  clear 
that,  whether  or  not  a  section  338(h)(10) 
election  is  made,  old  target's  tax  liability 
is  deemed  not  assumed  by  new  target 
only  if  the  parties  have  agreed  that  (or 
the  tax  or  non-tax  rules  operate  such 
that)  the  seller,  and  not  target,  will  bear 
the  economic  cost  of  that  tax  liability. 
This  is  because  the  legal  burden  for  the 
tax  would  otherwise  remain  with  target. 
Thus,  the  proposed  regulations  remove 
the  term  MADSP  from  §  1.338(h)(10)-l, 
and  extend  the  use  of  the  term  ADSP  to 
that  regulation. 

Under  the  proposed  regulations,  the 
amount  of  liabilities  of  old  target  taken 
into  account  to  calculate  ADSP  is 
determined  as  if  old  target  had  sold  its 
assets  to  an  unrelated  person  for 
consideration  that  included  the 
tmrelated  person's  assiunption  of,  or 
taking  subject  to,  the  liabilities. 
Similarly,  they  provide  that,  in  order  to 
be  taken  into  account  in  AGUB,  a 
liability  must  be  a  liability  of  target  that 
is  properly  taken  into  accoimt  in  basis 
under  general  principles  of  tax  law  that 
would  apply  if  new  target  had  acquired 
its  assets  from  an  unrelated  person  for 


consideration  that  included  the 
assumption  of,  or  taking  subject  to,  the 
liability.  Regarding  the  timing  of  taking 
such  liabilities  into  account,  the 
proposed  regulations  provide  that 
general  principles  of  tax  law  apply  in 
determining  the  timing  and  amount  of 
the  elements  of  ADSP  and  AGUB.  Thus, 
for  example,  under  general  principles  of 
tax  law,  a  particular  liability  might  not 
be  taken  into  account  in  basis  when  a 
purchaser  buys  an  asset  subject  to  such 
liability,  but  might  be  taken  into 
account  at  some  later  date;  such  timing 
controls  the  timing  of  including  the 
liability  in  AGUB.  Accordingly,  the 
current  rule  in  the  regulations  that 
liabilities  are  taken  into  account  in 
calculating  AGUB,  and  apparently 
ADSP,  only  when  such  liabilities 
become  fixed  and  determinable  is 
removed  in  the  proposed  regulations. 

Costs 

The  treatment  of  selling  costs  for  old 
target  and  acquisition  costs  for  new 
target  is  modified.  For  old  target,  it  is 
made  clear  that  when  grossing-up  the 
selling  shareholders'  amount  realized 
where  not  all  the  target  stock  is  recently 
purchased  by  the  purchaser,  the  amount 
of  selling  costs  by  which  that  grossed- 
up  amount  realized  is  reduced  is  not 
itself  grossed-up.  For  new  target,  the 
definition  of  AGUB  is  changed  such  that 
when  the  purchaser's  basis  in  recently 
purchased  stock  is  grossed-up, 
acquisition  costs  are  no  longer  also 
grossed-up. 

Grossing-up  the  selling  shareholders' 
selling  costs  or  the  purchasing 
corporation's  acquisition  costs  would 
result  in  costs  not  actually  incurred 
reducing  old  target's  amount  realized  for 
the  assets  or  increasing  new  target's  cost 
basis  in  the  assets.  The  IRS  and 
Treasury  do  not  believe  that  these 
results  are  appropriate  because  there  is 
no  evidence  that  the  purchasing 
corporation's  costs  to  acquire  an  amount 
of  target  stock  sufficient  for  there  to  be 
a  qualified  stock  purchase  would 
increase  proportionately  if  it  acquired 
all  of  the  target  stock  and  the  deemed 
asset  sale  mechanism  allows  taxpayers 
to  avoid  many  of  the  costs  that  would 
be  incurred  in  an  actual  asset  sale. 
Accordingly,  the  IRS  and  Treasury  have 
exercised  the  authority  under  section 
338(b)(2)  to  prevent  the  grossing-up  of 
selling  costs  and  acquisitions  costs. 

Other  Relevant  Items 

The  element  other  relevant  items  is 
removed  from  the  definitions  of  both 
ADSP  and  AGUB  as  it  no  longer  serves 
any  function.  In  the  current  regulations, 
this  element  reduces  ADSP  for  the 
purchasing  corporation's  acquisition 
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:  jsts  that  would  otherwise  be  taken  into 
1  xount  because  the  purchaser's  basis  in 
:  1  icently  piutiiased  stock  was  an 
()  ement  in  calculation  of  both  ADSP 
iiiid  AGUB.  This  element  becomes 
itmecessary  with  the  removal  of  the 
ipk  between  ADSP  and  AGUB. 

Section  1.338-6    Allocation  of  ADSP 
Wid  AGUB  Among  Target  Assets 


.  S  Uocation  of  ADSP  and  AGUB 
I  ]  Bnerally 

Apart  from  a  change  in  the  number  of 
asses,  the  proposed  regulations 
J  fnerally  do  not  represent  a  substantive 
lange  in  the  system  of  allocation  of 
^SP  and  AGUB.  The  proposed 
_ulation  states  the  allocation  rules  that 
J  ^ply  equally  to  ADSP  and  AGUB  and 
t  l|en  states  the  modifications  to  those 
Qckmmon  allocation  rules  for  AGUB. 


t 


fansaction  Costs 

Generally,  the  definition  of  fair 
rket  value  is  the  price  at  which  a 
iling  seller  will  transfer  an  asset  to  a 
lling  buyer.  Therefore,  the  fair  market 
J  Jue  of  a  particular  asset  to  a  seller  is 
l(  (t  different  from  the  fair  market  value 
If  the  same  asset  to  a  buyer,  even 
Dugh  the  economic  value  of  the  asset 
each  would  reflect  the  selling  costs  or 
luisition  costs.  A  seller  may  reduce 
amount  realized  on  an  asset  and  a 
lyer  may  increase  its  cost  basis  in  an 
set  for  the  transaction  costs 
ifically  allocable  to  the  asset  in  an 
al  asset  sale.  Because  the  imderljring 
saction  in  section  338  is  actually  a 
c  sale,  the  costs  incurred  are  not 
icifically  allocable  to  any  individual 
jet  deemed  transferred,  but  rather  to 
i  stock.  Therefore,  in  appljdng  the 
iSidual  method  to  a  deemed  asset  sale, 
transaction  costs  are  accoimted  for  only 
bkj  decreasing  the  total  amount  realized 
bw  the  seller  or  increasing  the  total  cost 
b^is  of  the  buyer.  In  contrast,  see  the 
discussion  of  the  treatment  of 
ti^ansaction  costs  in  an  actual  asset 
acquisition  below. 

Challenges  to  Asset  Fair  Market 
lue 

awing  from  the  existing  rules  under 
tion  1060,  the  proposed  regulations 
p^vide  that  the  IRS  may  challenge  a 
i^payer's  determination  of  the  fair 
rket  value  of  any  asset  by  any 
a|>|)ropriate  method  and  take  into 
account  all  factors,  including  any  lack  of 
adverse  tax  interests  between  the 
polities. 

fber  and  Content  of  Classes 
e  seven  classes  under  the  proposed 
regulations  are  as  follows:  Class  I,  cash 
anfl  cash  equivalents;  Class  II,  actively 
tn  I  led  personal  property  as  defined  in 


section  1092(d),  certificates  of  deposit, 
and  foreign  currency;  Class  HI,  accounts 
receivable,  mortgages,  and  credit  card 
receivables  which  arise  in  the  ordinary 
course  of  business;  Class  IV,  stock  in 
trade  of  the  taxpayer  or  other  property 
of  a  kind  which  would  properly  be 
included  in  the  inventory  of  taxpayer  if 
on  hand  at  the  close  of  the  taxable  year, 
or  property  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the 
ordinary  coiuse  of  his  trade  or  business; 
Class  V,  all  assets  not  in  Class  I,  II,  m, 
VI,  or  VII;  Class  VI,  all  section  197 
intangibles  except  goodwill  or  going 
concern  value;  and  Class  VH,  goodwill 
and  going  concern  value. 

AGUB  Less  Than  the  Amount  of  Class 
I  Assets 

The  proposed  regulations  clarify  that, 
if  the  total  AGUB  (or  consideration  in  an 
applicable  asset  acquisition  under 
section  1060)  to  be  allocated  is  less  than 
the  amoimt  of  Class  I  assets  (i.e.,  cash 
and  cash  equivalents),  then  new  target 
(or  the  purchaser  in  an  applicable  asset 
acquisition  imder  section  1060) 
immediately  recognizes  ordinary 
income  to  that  extent.    . 

Marketable  Securities 

The  current  regulations  include 
marketable  stock  and  securities,  as 
defined  in  §  1.351-l(c)(3).  in  Class  U. 
Marketable  stock  and  securities  are 
included  in  Class  II  because  a  value  can 
be  easily  assigned  at  any  given  time  by 
looking  at  the  value  at  wWch  those 
instruments  were  trading  on  a  securities 
exchange.  Since  the  time  Class  n  was 
first  defined,  financial  markets  have 
evolved  and  a  greater  variety  of 
financial  instruments  can  be  readily 
valued  in  the  same  manner.  The 
proposed  regulations  instead  defines 
Class  n  with  respect  to  actively  traded 
personal  property  as  defined  under 
section  1092(d)  because  the  regulations 
under  that  section  have  a  more 
comprehensive  definition  of  public 
financial  markets. 

Fast  Pay  Assets 

The  IRS  and  Treasury  are  aware  that 
many  taxpayers  engage  in  transactions 
solely  to  avoid  the  impairment  problems 
with  fast-pay  assets.  In  addition,  the  IRS 
spends  time  evaluating  whether  such 
transactions  are  subject  to  challenge 
under  the  section  338  regulations  or 
general  principles  of  tax  law.  In  order  to 
address  these  concerns,  the  proposed 
regulations  create  two  new  classes  of 
assets  between  ciurent  Classes  n  and  III, 
one  for  accounts  receivable,  mortgages, 
and  credit  card  receivables  which  arise 
in  the  ordinary  course  of  business  and 
another  for  stock  in  trade  of  the  taxpayer 


or  other  property  of  a  kind  which  would 
properly  be  included  in  the  inventory  of 
taxpayer  if  on  hand  at  the  close  of  the 
taxable  year,  or  property  held  by  the 
taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  its  trade  or 
business. 

Residual  Class 

In  the  current  regulations.  Class  V,  the 
residual  class,  is  comprised  of  section 
197  intangibles  in  the  nature  of  goodwill 
and  going  concern  value.  Class  IV  is 
comprised  of  all  section  197  intangibles 
except  those  in  the  nature  of  goodwill 
and  going  concern  value.  Because  many 
section  197  intangibles  would  have  been 
characterized  by  the  IRS  as  assets  in  the 
nature  of  goodwill  and  going  concern 
value  prior  to  the  enactment  nf  section 
197.  the  current  regidations  provide 
somewhat  ambiguous  guidance  as  to  the 
line  between  ciurent  Class  IV  and 
current  Class  V.  Accordingly,  the 
proposed  regulations  remove  the  phrase 
"in  the  natiue  of."  Furthermore,  in  rare 
circumstances,  goodwill  or  going 
concern  value  is  not  a  section  197 
intangible.  The  residual  class  should 
include  all  goodwill  and  going  concern 
value  to  ensure  that  the  residual  method 
serves  the  piupose  of  reducing  valuation 
controversies.  Therefore,  the  proposed 
regulations  define  the  residual  class  as 
goodwill  and  going  concern  value 
without  any  reference  to  whether  those 
assets  would  qualify  as  section  197 
assets. 

hi  TD  8711,  supra,  the  IRS  amended 
the  current  regulations  to  adapt  the 
residual  method  to  section  197  by 
creating  a  new  Class  IV  for  section  197 
intangibles  other  than  goodwill  or  going 
concern  value  and  providing  that 
goodwill  and  going  concern  value 
would  remain  in  a  true  residual  class. 
The  proposed  regulations  retain  this 
distinction  in  renumbered  Class  VI  and 
Class  VII.  Allocating  goodwill  and  going 
concern  value  to  Class  VII  avoids  the 
need  for  determining  the  value  of 
goodwill  and  going  concern  value 
through  a  non-residual  method. 

Allocation  of  AGUB  When  Gaia 
Recognition  Election  Available  tut  Not^ 
Made 

When  the  purchaser  of  the  target  stock 
holds  nonrecenUy  purchased  target 
stock  and  no  section  338(h)(10)  election 
is  made,  the  purchaser  has  the  option  of 
making  or  not  making  the  gain 
recognition  election.  (If  a  section 
338(h)(10)  election  is  made,  the  making 
of  the  gain  recognition  election  is 
automatic  rather  than  elective.)  The 
proposed  regulations  retain  these  rules. 
The  current  regulations  have  a  special 
allocation  rule  when  the  failure  to  make 
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the  gain  recognition  election  leaves 
AGUB  less  than  ADSP  (that  is,  when  the 
purchaser's  nonrecently  purchased 
stock  was  bought  at  a  lower  price  than 
the  recently  piuchased  stock).  Under  the 
special  allocation  rule,  AGUB,  after 
reduction  by  the  amount  of  Class  I 
assets,  is  allocated  among  all  other 
assets,  regardless  of  their  class,  in 
proportion  to  their  fair  market  values. 
(For  this  piupose,  the  fair  market  value 
of  assets  in  the  residual  class  (current 
Class  V)  is  deemed  to  be  the  excess,  if 
any,  of  the  hypothetical  piuchase  price 
over  the  sum  of  the  Class  I  assets  and 
the  &ir  marirat  values  of  the  Class  n.  ED, 
and  IV  assets.  The  hypothetical 
piuchase  price  is  the  AGUB  that  would 
result  if  a  gain  recognition  election  were 
made.) 

If,  looking  at  the  hypothetical 
purchase  price,  full  fair  market  value 
was  paid  on  the  acquisition  date  for 
assets  in  each  class  above  the  residual 
class,  the  current  regulation's  special 
allocation  rule  spreads  the  impairment 
that  arises  because  no  gain  recognition 
election  was  made  equally  among  all 
assets  in  classes  below  Class  I.  However, 
if,  looking  at  the  hypothetical  purchase 
price,  full  fail  market  value  was  not 
paid  on  the  acquisition  date  for  assets  in 
each  class  above  the  residual  class,  this 
rule  spreads  the  impairment  that  arises 
because  no  gain  recognition  election 
was  made  as  well  as  the  impairment 
that  arises  from  the  bargain  purchase 
equally  among  all  assets  in  classes 
below  Class  I.  In  the  latter  case,  the 
prioritization  of  classes  under  the 
residual  method  becomes  irrelevant  by 
the  &ilure  to  make  a  gain  recognition 
election.  Prior  to  the  enactment  of 
section  197,  the  effect  of  the  ciurent 
regulations  generally  would  have  been 
to  shift  basis  from  depreciable  or 
amortizable  assets  to  nondepreciable, 
nonamortizable  assets. 

The  proposed  regulations  modify  the 
special  allocation  rule  to  minimize  this 
effect.  Generally,  under  the  modified 
special  allocation  rule,  the  portion  of 
AGUB  (after  reduction  by  the  amount  of 
Class  I  assets)  to  be  allocated  to  each 
Class  n,  m,  IV,  V,  VI,  and  VII  asset  is 
determined  by  multiplying  (a)  the 
amount  that  would  be  allocated  to  such 
asset  under  the  general  rules  for 
aUocation  of  AGUB  were  AGUB 
increased  to  equal  the  hypothetical 
purchase  price  by  (b)  a  fraction,  the 
numerator  of  which  is  actual  AGUB 
(after  reduction  by  the  amoimt  of  Class 
I  assets)  and  the  denominator  of  which 
is  the  hypothetical  purchase  price  (after 
reduction  by  the  amount  of  Class  I 
assets).  The  reason  for  the  modification 
is  to  spread  only  the  impairment  that 
arises  because  no  gain  recognition 


election  was  made  equally  among  all 
assets  in  classes  below  Class  I. 

The  IRS  and  Treasury  request 
comments  as  to  whether  any  special 
allocation  rule  has  continuing  merit. 

H.  Section  1.338-7    Allocation  of 
Redetermined  ADSP  and  AGUB  Among 
Target  Assets 

In  General 

Section  1.338(b)-3T  of  the  current 
regidations  addresses  subsequent 
adjustments  to  ADSP  and  AGUB.  In  the 
proposed  regulations,  these  rules, 
contained  in  §  1.338-7,  have  been 
streamlined  and  some  of  their  content 
has  been  moved  to  the  sections  defining 
ADSP  and  AGUB,  §§  1.338-4  and 
1.338-5  respectively.  The  proposed 
regulations  eliminate  the  use  uf  ihe  term 
adjustment  event  used  in  certain 
provisions  of  the  current  regulations. 
Instead,  the  proposed  regulations 
provide  simply  that  when  general 
principles  of  tax  law  require  a  change  in 
the  amount  of  any  of  the  various 
elements  of  ADSP  or  AGUB  (discussed 
earlier),  the  new  ADSP  or  AGUB 
amoimt  is  reapplied  to  produce  new 
allocations  to  the  assets.  This  generally 
is  not  intended  as  a  substantive  change 
to  the  current  rules  for  subsequent 
adjustments  provided  in  §  1.338(b)-3T. 

Item-Specific  Adjustments 

The  ciurent  regulations  at  §  1.338(b)- 
3T  contain  special  rules  for  changes  to 
AGUB  (and  thus,  indirectly,  to  ADSP) 
that  relate  to  the  income  produced  by 
intangible  assets.  The  special  rules 
apply  for  purposes  of  allocating  an 
increase  or  decrease  in  AGUB  or  ADSP 
to  the  extent  (a)  the  contingency  that 
results  in  the  increase  or  decrease 
directly  relates  to  income  produced  by 
a  particular  intangible  asset  (contingent 
income  asset)  and  (b)  the  increase  or 
decrease  is  related  to  such  contingent 
income  asset  and  not  to  other  target 
assets.  The  special  rules  consist  of  two 
provisions  that  vary  bom  the  normal 
rules  of  §  1.338(b>-3T.  Under  the  first 
provision,  the  fair  market  value  of  the 
contingent  income  asset  at  the 
beginning  of  the  day  after  the 
acquisition  date  is  redetermined  at  the 
time  of  the  increase  or  decrease  in 
AGUB  or  ADSP  (but  only  those 
circumstances  that  resulted  in  the 
increase  or  decrease  to  AGUB  or  ADSP 
are  taken  into  accotmt  in  the 
redetermination).  Under  the  second,  the 
increase  or  decrease  in  AGUB  or  ADSP 
is  allocated  first  to  the  contingent 
income  asset,  not  to  all  assets  generally 
under  the  normal  allocation  rules.  Any 
portion  that  cannot  be  so  allocated 
because  of  the  fair  market  value 


limitation  (as  redetermined)  is  allocated 
under  the  normal  allocation  rules. 

The  intent  of  this  rule  was  to 
accommodate  the  uncertainties  in  the 
valuation  of  contingent  income  assets. 
The  rule  produces  an  allocation  that 
would  have  resulted  if  the  parties  had 
known  on  the  acquisition  date  the  fair 
market  value  of  the  contingent  income 
asset  (as  determined,  with  hindsight,  on 
the  date  of  the  adjustment  event)  and 
paid  on  the  acquisition  date  the 
increased  or  decreased  consideration. 
The  IRS  and  Treasiuy  weighed  the 
usefulness  of  this  rule  with  its 
complexity  and  decided  that  the 
proposed  regulations  should  not  include 
any  item-specific  adjustment  rule. 
Commentators,  if  they  believe  that  the 
item-specific  adjustment  rule  continues 
to  serve  a  useful  function  that  justifies 
its  retention,  should  identify  in  their 
comments  in  what  circumstances  the 
rule  has  proven  useful  or  could  prove 
useful.  Conunentators  should  also 
identify  what  provisions  would  be 
necessary  for  an  effective  item-specific 
adjustment  rule. 

/.  Section  1 .338(h)(l  0)-l    Deemed  Asset 
Sale  and  Liquidation 

Model 

The  proposed  regulations  explain  the 
effects  of  the  section  338(h)(10)  election 
on  the  parties  involved.  The  proposed 
regulations  discuss  the  effects  of  the 
section  338(h)(10)  election  on  the 
purchasing  corporation,  the  effects  on 
new  target,  the  effects  on  old  target,  and 
the  effiects  on  old  target's  shareholders 
(including  non-selling  shareholders). 

As  with  the  rest  of  me  proposed 
regulations,  proposed  §  1.338(h)(10)-l 
describes  the  model  on  which  taxation 
of  the  section  338(h)(10)  election  is 
based.  Under  the  proposed  regulations, 
old  target  is  treated  as  transferring  all  of 
its  assets  by  sale  to  an  unrelated  person. 
Old  target  recognizes  the  deemed  sale 
gain  while  a  member  of  the  selling 
consolidated  group,  or  owned  by  the 
selling  affiliate,  or  owned  by  the  S 
corporation  shareholders  (both  those 
who  actually  sell  their  shares  and  any 
who  do  not).  Old  target  is  then  treated 
as  transferring  all  of  its  assets  to 
members  of  the  selling  consolidated 
group,  the  selling  affiliate,  or  S 
corporation  shareholders  and  ceasing  to 
exist,  ff  target  is  an  S  corporation,  the 
deemed  asset  sale  and  deemed 
liquidation  are  considered  as  occurring 
while  it  is  still  an  S  corporation.  The 
proposed  regulations  treat  all  parties 
concerned  as  if  the  fictions  the  section 
338(h)(10)  regulations  deem  to  occur 
actuaUy  did  occur,  or  as  closely  thereto 
as  possible.  The  structure  of  this  model 
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shoi  i|d  help  taxpayers  answer  any 
questions  not  explicitly  addressed  by 
the  broposed  regulations.  Also,  old 
target  generally  is  barred  by  the 
proposed  regulations  from  obtaining  any 
tax  benefit  from  the  section  338{h)(10) 
elecnton  that  it  would  not  obtain  if  it 
actiilly  sold  its  eissets  and  liquidated. 

Tne  treatment  of  S  corporation  targets 
whidh  own  one  or  more  qualified 

lapter  S  subsidiaries  (as  defined  in 
}n  1361(b)(3))  is  also  addressed,  as 
I  treatment  of  tiered  targets  (i.e.,  the 
'  of  their  deemed  asset  sales  and 
|ted  liquidations). 

ed  Liquidation 

ie  current  regulations  provide  that, 
whm  a  section  338(h)(10)  election  is  - 
ma<i^,  old  target  is  deemed  to  sell  all  of 
its  aisets  and  distribute  the  proceeds  in 
complete  liquidation.  The  term 
codtplete  liquidation  is  generally 
coneddered  to  be  a  term  of  art  in  tax  law. 

jroposed  regulations  instead 
ifpde  that  old  target  transferred  all  of 
9ts  to  members  of  the  selling 

}lidated  group,  the  selling  affiliate, 
i  IcorporatioJi  shareholders  and 
cea$M  to  exist,  making  it  clear  that  the 
trai^iaction  following  the  deemed  asset 
said  does  not  automatically  qualify  as  a 
disti  ibution  in  complete  liquidation 
undor  either  section  331  or  332.  This  is 
meiht  to  clarify  any  inference  one  might 
draW  bom  previous  regulations  that 
secuon  332  treatment  is  automatic 
under  section  338(h)(10)  in  the  case  of 
an  filiated  or  consolidated  group.  For 
example,  if  S  owns  all  of  the  stock  of  T. 
T  is  insolvent  because  of  its 
indiabtedness  to  S,  P  acquires  T  frt>m  S 
in  4  jqualified  stock  purchase,  and,  as  a 
condition  of  the  sale,  S  cancels  the  debt 
owra  it  by  T.  and  P  and  S  make  a 
section  338(h)(10)  election  for  target,  T's 
deemed  liquidation  would  not  qualify 
undbr  section  332  because  S  would  not 
be  considered  to  receive  anything  in 
return  for  its  stock  in  T.  Rev.  Rul.  68- 
60^  |(196a-2  C.B.  135). 

Sp^ial  S  Corporation  Issues 

if^e  current  regidations  provide  that, 
notnvithstanding  the  piut:hase  of  80 
peijbent  of  the  shares  of  an  S  corporation 
by  &,  purchasing  C  corporation,  the  S 
corporation  continues  to  be  considered 
an  ^  corporation  for  purposes  of 
detlarmining  the  tax  effects  of  the  section 
33d(h)(10)  election  to  old  target  and  its 
S  c|Q|rporation  shareholders.  For 
extjiiaple,  old  target  reports  to  its 
shaijeholders  under  section  1366  the  tax 
efiii  itts  of  its  deemed  asset  sale,  and  the 
sht  ifeholders  adjust  their  stock  basis 
puiiuant  to  section  1367.  The  proposed 
regL  lations  clarify  that  when  the  target 
its(  !i  f  is  an  S  corporation  immediately 


before  the  acquisition  date,  any  direct 
and  indirect  subsidiaries  of  target  with 
respect  to  which  qualified  subchapter  S 
subsidiary  elections  are  in  effect  are 
considered  to  remain  qualified 
subchapter  S  subsidiaries  for  purposes 
of  target's  and  its  S  corporation 
shareholders'  reporting  the  effects  of 
target's  deemed  sale  of  assets  and 
deemed  liquidation.  No  similar  rule 
applies  when  a  qualified  subchapter  S 
subsidiary,  as  opposed  to  the  S 
corporation  that  is  its  owner,  is  the 
target  corporation.  The  IRS  and 
Treasiiry  request  comments  as  to 
whether  it  would  be  beneficial  to  make 
section  338(h)(10)  elections  available  for 
acquisitions  of  qualified  subchapter  S 
subsidiaries  and  as  to  how  the  section 
338(h)(10)  regulations  should  be 
modified  to  accummodate  the  unique 
taxation  of  these  entities. 

The  proposed  regulations  clarify  the 
effects  of  the  section  338(h)(10)  election 
on  both  selling  and  non-selling  S 
corporation  shareholders.  For  example, 
the  proposed  regulations  clarify  that  all 
S  corporation  shareholders,  selling  or 
not,  must  consent  to  the  making  of  the 
section  338(h)(10)  election,  particularly 
because  the  non-selling  shareholders 
have  to  include  Iheir  proportionate 
share  of  the  deemed  sale  gain  imder 
section  1366.  Form  8023  will  be 
corrected  to  reflect  this  requirement. 

Availability  of  the  Section  453 
Installment  Method 

When  some  or  all  of  the  target  stock 
is  purchased  for  an  installment 
obligation  and  a  section  338(h)(10) 
election  is  made,  the  proposed 
regulations  make  the  section  453 
installment  method  available  to  old 
target  in  its  deemed  asset  sale,  as  long 
as  the  deemed  asset  sale  would 
otherwise  qualify  for  installment  sale 
reporting.  Solely  for  purposes  of  the 
^plication  of  section  453  and  related 
provisions  to  the  deemed  asset  sale  and' 
subsequent  deemed  corporate 
liquixlation  under  section  338(h)(10), 
old  target  generally  is  considered  to 
receive  from  new  target  in  the  deemed 
asset  sale  consideration  consisting  of  the 
installment  obligation  given  to  old  target 
shareholders  in  exchange  for  recendy 
purchased  stock,  the  assumption  of,  or 
taking  subject  to,  old  target  liabilities, 
and  cash.  "Thus,  regardless  of  its  actual 
character,  any  consideration  conveyed 
by  the  purchaser  to  the  selling 
shareholders  other  than  installment 
obligations  is  considered  to  have  been 
in  cash,  including  for  instance  the 
purchaser's  assumption  of,  or  taking 
subject  to,  liabilities  of  the  selling 
shareholders.  In  addition,  the  amoimt  of 
any  grossing-up  under  §  1.338-4(d)  of 


the  proposed  regulations  is  deemed  to 
be  in  the  form  of  cash.  For  purposes  of 
section  453,  new  target  is  considered  to 
be  the  obligor  on  the  installment 
obligation  the  purchasing  corporation 
actually  issued.  The  provisions  of 
sections  453(h),  453B(d).  and  453B(h) 
may  then  apply  to  old  target  and  its 
shareholders  widi  respect  to  the  deemed 
liquidation  of  old  target  following  the 
deemed  asset  sale.  In  the  deemed 
liquidation,  a  selling  shareholder  who 
actually  received  an  installment 
obligation  in  the  stock  sale  is  deemed  to 
receive  that  installment  obligation  as 
part  of  the  liquidating  distribution;  the 
other  shareholders  are  deemed  to 
receive  none  of  the  installment 
obligation. 

The  proposed  regulations  provide  that 
old  target  generally  is  barred  from 
obtaining  any  tax  benefit  from  the 
section  338(h)(10)  election  that  it  would 
not  obtain  if  it  actually  sold  its  assets 
and  liquidated.  This  bar  extends  to  the 
application  of  section  453.  In  other 
words,  the  results  of  application  of 
section  453  to  old  target  should  be  as 
close  as  possible  to  those  that  would 
occur  if  old  target  actually  sold  its  assets 
for  an  installment  obligation  of  the 
purchaser.  Thus,  for  example,  the 
installment  method  of  section  453 
applies  unless  old  target  affirmatively 
elects  out  of  the  installment  method. 

As  another  example,  §  15A.453- 
l(b)(2)(iv)  provides  that  any  obligation 
created  subsequent  to  the  taxpayer's 
acquisition  of  the  property  and  incurred 
or  assumed  by  the  taxpayer  or  placed  as 
an  encumbrance  on  the  property  in 
contemplation  of  disposition  of  the 
property  is  not  qualifying  indebtedness 
if  the  arrangement  results  in 
accelerating  recovery  of  the  taxpayer's 
basis  in  the  installment  sale.  Old  target 
would  be  subject  to  this  test  with 
respect  to  its  debts  new  target  is  deemed 
to  assimie  or  take  subject  to. 

Further,  the  rule  of  section  453A 
requiring  payment  of  interest  will  apply 
in  the  same  manner  as  it  would  apply 
if  target  actually  sold  all  its  Assets  in 
return  for  consideration  that  included 
an  installment  obligation  from  the 
purchaser  and  then  distributed  in 
complete  liquidation  all  the 
consideration  received. 

Tiered  Targets 

The  proposed  regulations  provide 
that,  in  the  case  of  parent-subsidiary 
chains  of  corporations  making  section 
338(h)(10)  elections,  the  deemed  asset 
sale  at  the  parent  level  is  considered  to 
precede  that  at  the  subsidiary  level.  The 
proposed  regulations  then  provide, 
however,  that  the  deemed  liquidation  of 
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the  subsidiary  is  considered  to  precede 
the  deemed  liquidation  of  the  parent. 

Additional  Information  Required 

The  proposed  regulations  provide  that 
the  Commissioner  may  exercise  the 
authority  granted  in  section 
338(h)(10)(C)(iii)  to  require  the 
provision  of  any  information  deemed 
necessary  to  carry  out  the  provisions  of 
section  338(h)(10)  by  requiring 
submission  of  information  on  any  tax 
reporting  form.  The  IRS  and  Treasury 
are  considering  requiring  that  the 
information  about  the  amount  and 
allocation  of  AGUB  and  ADSP  ourently 
submitted  on  the  election  form  (Form 
8023)  instead  be  submitted  by  the 
purchaser  and  sellerfs)  separately  on 
their  income  tax  retiuus,  and  is 
interested  in  conuueuts  on  this 
approach. 

/.  Section  1.1060-1 

Definition  of  Trade  or  Business 

Section  1060  applies  to  the  direct  or 
indirect  transfer  of  a  trade  or  business. 
Under  the  current  regulations,  a  group 
of  assets  constitutes  a  trade  or  business 
if  the  use  of  such  assets  would 
constitute  an  active  trade  or  business  for 
purposes  of  section  355.  Further,  even  if 
a  group  of  assets  would  not  qualify  as 
an  active  trade  or  business  for  piuposes 
of  section  355,  a  group  of  assets  will 
constitute  a  trade  or  business  for 
purposes  of  section  1060  if  goodwill  or 
going  concern  value  could  attach  imder 
any  circumstances.  The  current 
regulations  set  out  factors  that  will  be 
considered  in  determining  whether 
goodwill  or  going  concern  could  attach. 

Although  the  current  regulations  set 
out  factors,  there  are  still  ambiguities 
regarding  when  goodwill  or  going 
concern  value  could  attach.  For 
example,  §  1.1060-lT(b)(2)  has  been 
misinterpreted  to  mean  that  a  trade  or 
business  exists  only  when  basis  is 
allocated  to  goodwill  or  going  concern 
value  imder  the  residual  me^od.  Under 
the  misinterpretation,  a  taxpayer  would 
be  required  to  filter  every  bulk  asset 
purchase  through  the  residual  allocation 
method  in  order  to  determine  whether 
the  transaction  is  subject  to  section 
1060.  The  proposed  regulations  clarify 
that  a  trade  or  business  is  present  if 
goodwill  or  going  concern  value  could 
attach  to  the  group  of  assets,  regardless 
of  whether  any  vdue  will  eventually  be 
allocated  to  the  residual  class  (Class 

vn). 

In  addition,  the  proposed  regulations 
provide  that  the  presence  of  assets  in 
the  nature  of  section  197  assets  is  a 
factor  to  be  considered  in  determining 
whether  goodwill  or  going  concern 


value  could  attach.  This  clarification 
recognizes  that  many  section  197  assets 
would  have  been  considered  part  of 
goodwill  or  going  concern  value  at  the 
time  Congress  enacted  section  1060. 
However,  the  proposed  regiilations 
make  it  clear  that  the  transfer  of  an 
isolated  section  197  asset  will  not  be 
subject  to  section  1060. 

Tne  proposed  regulations  clarify  that 
an  applicable  asset  acquisition  can 
occur  even  if  the  trade  or  business  is 
transferred  from  seller  to  purchaser  in  a 
series  of  related  transactions  and  that 
the  residual  method  must  be  applied 
once  to  all  of  the  assets  transferred  in  a 
series  of  related  transactions.  The 
proposed  regulations  also  incorporate 
the  principles  of  the  anti-abuse  rule 
from  §  1.338-l(c)  of  the  proposed 
regulations  to  determine  which  assets 
must  be  included  for  purposes  of 
applying  the  residual  method. 

Asjrmmetrical  Transfers  of  Assets 

Section  1060  applies  to  the  direct  or 
indirect  acquisition  of  a  trade  or 
business  when  the  piuchaser's  basis  in 
the  assets  (other  than  assets  to  which 
section  1031  applies)  is  determined 
wholly  by  reference  to  the  consideration 
paid  by  the  purchaser.  This  rule  clarifies 
that  a  purchaser  of  assets  in  an 
applicable  asset  acquisition  is  subject  to 
the  cillocation  rules  set  out  in  §§1.338- 

6  and  1.338-7  even  if  the  transferor  in 
the  transaction  is  treated  as  transferring 
something  different  from  the  assets  the 
transferee  is  treated  as  receiving.  For 
example,  Rev.  Rul.  9»-6  (1999-6  I.R.B. 
6)  concerns  the  purchase,  by  one 
person,  of  all  of  the  interests  in  a  limited 
liability  company  which  is  classified  as 
a  partnership  under  §  301.7701-3.  The 
revenue  ruling  sets  forth  two  situations 
and  holds  that  each  seller  is  treated  as 
having  transferred  its  interests  in  the 
partnership,  while  each  purchaser  is 
treated  as  having  purchased  the  assets  of 
the  limited  liability  company.  The 
proposed  regulations  make  it  clear  that 
each  purchaser  described  in  Rev.  Rul. 
99-6  must  use  the  residual  method 
prescribed  imder  §§  1.338-6  and  1.338- 

7  to  allocate  the  consideration  paid  for 
the  purchased  assets  (provided  that  the 
asset  transfer  otherwise  qualifies  as  an 
applicable  asset  acquisition). 

Multiple  Trades  or  Businesses 
Transferred  in  a  Single  Transaction 

The  current  regulations  are  silent  on 
the  proper  application  of  the  residual 
method  to  situations  when  a  seller 
transfers  a  group  of  assets  that  could  be 
categorized  as  constituting  more  than 
one  trade  or  business.  The  proposed 
regulations  clarify  that,  as  long  as  any 
part  of  the  assets  are  a  trade  or  business. 


all  of  the  assets  are  to  be  treated  as  a 
single  trade  or  business  for  purposes  of 
appljdng  the  residual  method. 
Therefore,  the  residual  method  should 
be  applied  once  to  all  of  the  assets 
transferred,  rather  than  to  blocks  of  the 
assets  separately.  This  rule  is  intended 
to  reduce  valuation  conflicts  regarding 
how  much  consideration  should  be 
allocated  to  each  separate  group  of 
assets.  By  treating  all  of  the  assets  as  a 
single  trade  or  business,  all  assets  in 
Classes  I  through  VI  can  receive  full  fair 
market  value  allocation  before  the 
goodwill  of  any  trade  or  business  is 
allocated  basis.  In  addition,  this  rule 
brings  actual  asset  acquisitions  into 
conformity  with  deemed  asset 
acquisitions  by  allocating  consideration 
paid  across  all  assets  acqiiired,  without 
looking  tu  the  trade  or  business  with 
which  they  are  associated. 

Miscellaneous  Changes 

The  proposed  regulations  incorporate 
two  miscellaneous  changes  addressing 
issues  that  have  arisen  under  the  current 
regulations.  First,  the  proposed 
regulations  include  any  covenants 
entered  into  between  the  seller  and  the 
purchaser  in  connection  with  an 
applicable  asset  acquisition  as  an  asset 
transferred  as  part  of  a  trade  or  business 
even  though,  to  the  seller,  the  covenant 
is  a  contract  for  services.  As  a  result, 
sellers  must  include  any  covenants  in 
the  asset  pool  for  purposes  of  applying 
the  residual  method,  thus  allowing  for 
greater  symmetry  to  be  achieved 
between  the  purchaser  and  seller. 

Second,  the  Uke-kind  exchange  rule 
in  the  ciurent  regulation  has  been 
expanded.  Under  this  expanded  rule,  if 
an  applicable  asset  acquisition  includes 
property  that  is  transferred  subject  to 
any  provision  of  the  Code  or  regulations 
that  has  the  tax  effect  of  section  1031, 
the  tax  treatment  detemiined  under 
such  provision  is  given  effect.  The 
residual  method  is  then  applied  to  the 
remaining  assets  and  consideration 
exchanged. 

In  addition,  the  proposed  regulations 
no  longer  separately  state  the  residual 
allocation  method.  Instead,  proposed 
§  1.1060-1  incorporates  the  residual 
method  by  cross  reference  to  proposed 
regulations  §§  1.338-6  and  1.338-7. 
Proposed  regulation  §  1.1060-1  only 
sets  out  rules  in  which  the  treatment  of 
an  actiial  asset  acquisition  differs  from 
the  treatment  of  a  deemed  asset 
acquisition.  By  cross-referencing  the 
section  338  regulations  rather  than 
separately  stating  the  residual  method, 
the  proposed  regulations  ensiue  that 
deemed  and  actual  asset  acquisitions 
will  be  treated  similarly  to  the  extent 
possible. 
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Tn  I  saction  Costs 

Under  the  current  regulations, 
consideration  is  allocated  to  each  asset 
to  the  extent  of  that  asset's  fair  market 
value  as  long  as  there  is  sufficient 
co44ideration  to  provide  full  allocation 
of  basis  to  each  asset  in  the  class.  The 
fait  market  value  limitation  and  the 
residual  allocation  method  of  the 
cuJlrlBnt  regulations  do  not  permit  costs 
assbciated  with  specific  assets  to  be 
allocated  to  those  assets.  For  example,  if 
a  pjitichaser  inciured  costs  to  acquire  an 
assieit  and  section  1060  did  not  apply  to 
the  acquisition,  the  basis  of  that  asset 
wojuld  be  increased  to  reflect  those 
co^.  However,  the  fair  market  value 
liniitation  under  the  ciurent  regulations 
would  limit  a  purchaser's  basis  in  the 
asstit  to  its  fair  market  value.  The 
prcUosed  regtdations  allow  the  buyer 
and!  seller  to  adjust  their  allocation  of 
consideration  to  particular  assets  for 
costs  incurred  which  are  specifically 
identified  with  those  assets.  Thus,  the 
tot^  amount  the  seller  allocates  to  an 
'ass^  for  which  it  incurs  specifically 
idaiitifiable  costs  would  he  less  than  its 
feirimarket  value  and,  for  the  buyer, 
grafter  than  its  fair  market  value.  The 
parties  are  not  allowed  to  apportion 
costs  associated  generally  with  the 
overall  transaction  to  specific  assets.  A 
lar  rule  is  not  necessary,  and 
ore  not  included,  under  section 
because  the  underlying  transaction 
stock  sale.  Any  costs  associated 
a  deemed  asset  sale  are  of  the  type 
generally  associated  with  the  overall 
salie  of  stock  and,  therefore,  the  parties 
wduld  not  be  allowed  to  apportion  those 
co^is  to  specific  assets  imder  the  rule. 

Wfijtten  Allocation  Agreements 

i\ifter  the  current  regulations  were 
adopted,  Congress  amended  section 
lOfiO  to  provide  that  a  written  agreement 
allocating  purchase  price  is  binding  on 
bot)i  parties.  See  section  1060(a).  The 
le^lative  history  indicates  that  parties 
t  report  consistent  with  their 
~  upon  allocations,  imless  the 
patties  are  able  to  refute  the  agreement 

ler  the  standards  set  forth  in 
Cdjhinissjoner  V.  Danielson,  378  F.2d 
77pl  (3d  Cir.),  cert,  denied,  389  U.S.  858 
(19^7).  The  proposed  regulations 
incorporate  the  Danielson  standard  by 
reference. 

Specific  Requests  for  Comments  and 
Matters  Under  Study 

A.  Examples  in  the  Section  338  and 
Section  1060  Regulations 

Che  proposed  regulations,  for  the 
m(  >^  part,  retain  the  examples  of  the 
cuttent  regulations.  The  retained 
ex  iknples  are  updated  to  reflect  the 


mi 


changes  in  the  location,  terminology, 
and  substance  of  the  regulations  which 
they  illustrate.  Some  examples  have 
been  dropped  as  it  was  thought  that 
they  were  unnecessary.  Comments  are 
requested  as  to  whether  any  of  the 
retained  examples  (or  new  examples) 
are  superfluous  and  whether  other 
examples  are  necessary  to  illustrate  the 
regulations. 

B.  Discharge  of  Indebtedness  Income  in 
the  Case  ^Tiered  Targets  Under 
Section  338  and  the  Current  Regulations 

Taxpayers  may  inadvertently 
experience  adverse  tax  consequences 
when  there  is  intercompany 
indebtedness  owing  between  tiered 
targets  acquired  in  the  same  qualified 
stock  purchase.  Such  consequences 
might  include  the  realization  of 
discharge  of  indebtedness  income  and 
changes  to  the  issue  price  of  the 
indebtedness.  The  latter  could  affect  the 
total  amoimt  of  AGUB  to  be  allocated. 

For  example,  assmne  that  T  owns  100 
percent  of  the  stock  of  Tl,  T  and  Tl  do 
not  file  a  consolidated  return,  and  T  is 
indebted  to  Tl.  Assume  also  that  P 
acquires  all  the  stock  of  T  in  a  qualified 
stock  purchase  and  makes  section  338 
elections  for  both  T  and  Tl.  Under 
§  1.338-2{b)(4),  first  old  T  is  considered 
to  sell  its  assets  to  new  T,  and  new  T 
is  deemed  to  assume  the  debt  of  old  T, 
to  old  Tl.  Next,  old  Tl  is  deemed  te^ll 
its  assets  to  new  Tl.  New  Tl  thus  may 
be  considered  to  acquire  debt  owed  by 
new  T  (to  old  Tl)  at  a  time  when  new 
Tl  is  related  to  new  T. 

Under  section  108(e)(4),  this  may 
trigger  discharge  of  indebtedness 
income  for  new  T  if  new  Tl 's  adjusted 
basis  in  the  acquired  debt  is  less  than 
the  amount  of  die  debt  (see  §  1.108- 
2(f)(1)).  That  might  occur  when  the  T 
stock  is  purchased  partly  for  contingent 
consideration  not  originally  taken  into 
accoimt  in  AGUB.  A  variety  of  similar 
issues  may  arise  under  §  1.1502  13(g). 

The  IRS  and  Treasury  solicit 
comments  on  whether  the  application  of 
section  108(e)(4)  and  §  1.1502-13(g)  is 
appropriate  in  these  circumstances  and 
how  one  might  best  address  these 
consequences. 

C.  Ideas  for  Revision  of  Application  of 
the  Residual  Method  of  Allocation 
Under  Section  338  in  the  Case  of  Tiered 
Targets 

In  General 

The  IRS  and  Treasury  are  studying 
ways  of  addressing  the  allocation  of 
ADSP  and  AGUB  in  the  case  of  tiered 
targets  making  section  338  elections.  Set 
forth  below  is  the  fiamework  for  one 
potential  method  that  would  equalize 


the  amount  of  impairment  for  assets  in 
a  given  class  without  regard  to  which 
target  corporation  owns  the  assets.  This 
method  uses  a  lookthrough  approach. 
The  method  is  incomplete,  raises 
difficult  issues,  and  is  more  complicated 
than  the  current  niles.  For  these 
reasons,  the  proposed  regiilations  do  not 
adopt  the  method.  However,  the  IRS  and 
Treasury  request  comments  as  to  the 
value  and  feasibility  of  the  method;  how 
best  to  resolve  its  issues;  and  what 
alternative  approaches  might  be  better. 
For  instance,  would  it  be  better  to  have 
a  complicated  special  method  such  as 
that  described  below  that  operates  in 
every  case  of  tiered  targets  or,  as  the 
proposed  regulations  do,  retain  the 
approach  of  the  current  regulations  with 
the  addition  of  an  anti-abuse  rule,  the 
goal  of  which  is  to  restrict  mcvcmcat  of 
assets  in  advance  of  the  quaUfied  stock 
purchase  imdertaken  to  benefit  from  the 
shortcomings  of  the  current  top-down 
rules? 

Essentially,  the  lookthrough  approach 
referred  to  above  would  revise  the 
treatment  of  Classes  I  through  V 
(referring  to  the  class  numbering  system 
of  the  proposed  regulations).  In 
allocating  to  these  senior  classes,  the 
tiered  targets  would  be  aggregated  for 
purposes  of  calculating  the  overall 
purtjiase  price  and  allocating  that 
amount  among  the  individual  assets. 
This  rule  would  apply  to  a  target 
(referred  to  as  the  parent  target)  and  to 
those  of  its  lower  tier  subsidiaries  for 
which  a  section  338  election  is  also 
made  (referred  to  as  subsidiary  targets). 
Stock  in  subsidiaries  for  which  section 
338  elections  are  not  or  cannot  be  made 
would  continue  to  be  treated  for  all 
purposes  as  a  Class  V  asset  (or  Class  II 
if  publicly  traded) — in  other  words, 
such  entities  would  not  participate  in 
the  aggregation. 

The  method  would  thereafter  switch 
back  to  the  normal  top-down  system  for 
allocation  to  assets  in  Classes  VI  and 
VII,  because  the  process  of  dividing  up 
the  amount  allocated  to  the  aggregate 
goodwill  of  all  the  targets  imder  the 
residual  method  would  be  antithetical 
to  the  notion  that  goodwill  is  best 
valued  by  looking  at  what  value  is  left 
over  rather  than  being  separately 
valued,  and  because  both  Class  VI  and 
VII  assets  generally  get  the  same  15  year 
amortization  period  pursuant  to  section 
197-hence  determining  which  of  those 
two  classes  or  assets  within  the  classes 
receives  a  given  dollar  of  basis  is 
relatively  insignificant 

An  issue  in  applying  the  method  is 
how  to  treat  liabilities  owed  by  one 
group  member  to  another.  The  IRS  and 
Treasury  request  comments  as  to 
whether  such  liabilities  should  be 
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treated  for  all  allocatiao  purposes  as  not 
debt  but  as  stock  in  the  debtor-member 
held  by  the  creditor-member,  and 
whether  to  do  so  even  if  the  creditor- 
member  is  a  subsidiary  of  the  debtor- 
member. 

One  possible  method  of  implementing 
the  mediod  is  set  forth  in  greater  detail, 
below.  Possible  method  of 
implementation  of  the  lookthrough 
approach 

The  first  step  under  the  method 
would  be  to  calculate  the  total  amount 
to  be  allocated  (ADSP  and  AGUB). 
Under  the  method,  this  would  be  the 
sum  of  (a)  the  amount  realized  or  basis, 
as  appropriate,  of  the  parent  target  stock 
(grcMsed-up  as  appropriate  to  reflect 
stock  not  recently  purchased,  etc.)  and 
(b)  liabilities. 

In  the  second  step,  all  Class  I  through 
Class  V  assets  in  the  parent  target  and 
subsidiary  targets  (other  than  stock  of 
subsidiary  targets)  would  be  combined 
into  aggr^ate  Classes  I,  n,  m,  IV,  and 
V.  Then,  the  total  basis  would  be 
allocated  (as  basis  is  under  the  current 
system,  except  that  the  allocation  would 
be  across  sucn  joint  classes,  not  merely 
within  individual  membCTs)  first  to 
Class  I  assets,  then,  if  there  is  any 
remainder,  to  Class  II  assets,  then,  if 
there  is.  any  remainder,  to  Class  III 
assets,  then,  if  there  is  any  remainder, 
to  Class  IV  assets,  and  then,  if  there  is 
any  remaindOT,  to  Class  V  assets.  The 
allocations  thus  made  to  individiial 
Class  I  through  V  assets  would  be  the 
final,  bindins  aUocations  to  them. 

In  the  thira  step,  if  there  were  no 
amount  of  the  totel  basis  ranaining  to 
be  allocated  to  Class  VI  and  VII  assets, 
me  would  proceed  to  determine  the 
basis  in  subsidiary  target  stocL  If  the 
aggregate  amount  assi^ed  to  all  the 
siusidiary's  Class  I  tluough  V  assets 
pursuant  to  the  second  step  above 
exceeded  the  amount  of  the  subsidiary's 
liabilities,  then  the  amount  of  the  excess 
would  become  its  parent's  basis  in  that 
subsidiary's  stock. 

If  the  aggregate  amount  were, 
however,  less  than  the  liabilities,  then 
the  stock  basis  would  be  zero.  A 
subissue  is  whether  in  such  case  othm 
action  should  also  be  taken:  whether,  in 
the  case  of  a  consolidated  group,  an 
excess  loss  account  should  be  created 
equal  to  the  amount  of  the  shortfiall;  and 
whethw,  if  the  tiered  entities  do  not  join 
in  filing  a  consolidated  return  but  other 
nonconsolidated  investment  adjustment 
rules  ^ply,  future  positive  basis 
increases  should  be  denied  to  the  extent 
of  the  excess  loss  account  that  would 
have  been  created  under  the  method 
had  they  been  filing  consolidated.  The 
rule  could  apply,  for  example,  to 
increases  in  Insis  of  controlled  foreign 


corporations  for  undistributed  earnings 
taxed  ciurently  under  subpart  F. 

Under  the  method,  if  there  were  an 
amount  of  the  total  ADSP  or  AGUB 
remaining  to  be  allocated  to  Class  VI 
and  Vn  assets,  then  one  would  proceed 
to  allocate  basis  to  Class  VI  and  Vn 
assets.  At  this  point,  the  aggregating  of 
members'  assets  into  joint  classes  would 
be  abandoned  and  the  method  would 
revert  to  a  top-down  system  similar  to 
that  of  ciurent  rules.  The  process  is  top- 
down  in  that  any  basis  not  already 
allocated  to  the  parent  target's  Class  I 
through  V  assets  (other  than  subsidiary 
target  stock)  would  be  allocated  among 
its  Class  VI  and  Vn  assets  and 
subsidiary  target  stock,  then  the 
subsidiary  target  would  in  turn  make  its 
o%vn  allocation  of  its  own  basis  among 
its  own  Class  VI  and  VII  assets  and  any 
stock  it  might  own  in  other  subsidiary 
targets. 

Certain  adjustments,  as  yet 
undetermined,  would  have  to  be  made 
to  this  method  for  minority  interests 
outstanding  in  subsidiaries. 

Possible  Disadvantages  of  the  Method 

The  method  has  drawbacks: 
(1)  Complexity.  The  method  is  more 
complicated  th^  the  existing  rules. 
When,  for  example,  there  is  a 
subsequent  change  in  the  amount  of  a 
liability  of  a  subsidiary  target  that 
changes  the  amoimt  of  AGUB  or  ADSP, 
imder  the  method  one  would  recalculate 
the  allocations  to  all  the  assets  of  the 
parent  target  and  all  subsidiary  targets, 
not  just  the  assets  of  the  indebted 
subsidiary  target  and  its  own  subsidiary 


I,  questions  arise  regarding 
subsequent  changes  in  AGUB  and 
ADSP,  with  respect  to  subsidiary  targets 
already  disposed  of.  What  if,  for 
instance,  at  the  time  of  a  subsequent 
adjustment  to  AGUB  or  ADSP,  the  group 
had  already  disposed  of  the  stock  of  a 
particular  subsidiary  target  should  one 
change  the  allocation  to  that  former 
subsidiary's  assets?  Separately,  in 
determining  whether  AGUB  or  ADSP 
has  changed,  should  one  take  into 
account  changes  in  the  amount  of 
liabilities  of  former  subsidiary  targets? 
How  would  the  group  be  made  aware  of 
such  changes? 

(2)  Lack  of  inside-outside  basis 
confonnity.  The  ciurent  system, 
although  it  tolerates  large  disparities  in 
the  allocations  to  identical  assets  based 
on  location,  assures  conformity  between 
stock  basis  and  net  asset  basis.  The  look- 
through  approach  does  so  only  in  a 
consolidated  setting  (employing  excess 
loss  accounts  to  do  so). 

(3)  The  method  would  not  eliminate 
all  allocation  disparities.  The  method 


would  not  completely  eliminate 
disparate  allocations  based  on  location 
within  the  acquired  group,  because  it 
applies  only  to  tiered  targets.  Similar 
disparities  can  exist  in  acquisitions  of 
sister  corporations  or  in  mixed  stock 
and  asset  purchases.  The  method  does 
not  include  a  mechanism  for  equalizing 
basis  impairment  in  such  cases.  Thus, 
the  method  would  not  fully  solve  the 
disparity  problem.  (Note,  however,  that 
the  new  anti-abuse  rule  included  in  the 
proposed  regidations  may  operate  in 
some  cases.) 

Propoaed  EflRBCthre  Date 

The  regulations  are  proposed  to  be 
efiiective  on  the  date  that  final 
regulations  are  published  in  the  Federal 
Roister  and  apply  to  qualified  stock 
purchases  or  applicable  asset 
acquisitions  occiuring  on  or  after  the 
date  that  final  regulations  are  published 
in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
An  initial  regulatory  flexibility  analysis 
has  been  prepared  pursuant  to  5  U.S.C. 
section  604  for  the  collections  of 
information  in  this  Treasiuy  Decision. 
The  analysis  is  set  forth  below  under  the 
heading  "Initial  Regulatory  Flexibility 
Analysis."  Pursuant  to  section  7805(0  of 
the  Code,  these  regulations  will  be 
submitted  to  the  Qiief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Initial  Regulatory  Flexibility  Analysis 

This  regulatory  action  is  intended  to 
simplify  and  clarify  the  current  rules 
relating  to  both  deemed  and  actual  asset 
acquisitions.  The  current  rules  were 
developed  over  a  long  period  of  time 
and  have  been  repeatedly  amended.  The 
IRS  and  Treasury  believe  these 
proposed  regulations  will  significanUy 
improve  the  clarity  of  the  rules  relating 
to  both  deemed  and  actual  asset 
acquisitions. 

The  major  objective  of  the  proposed 
regulations  is  to  modify  the  rules  for 
allocating  piuchase  price  in  both 
deemed  and  actual  asset  acquisitions.  In 
addition,  the  proposed  regulations 
replace  the  general  rules  for  electing  to 
treat  a  stock  sale  as  an  asset  sale. 

These  collections  of  information  may 
affect  small  businesses  if  the  stock  of  a 
corporation  which  is  a  small  entity  is 
acquired  in  a  qualified  stock  piuchase 
or  if  a  trade  or  business  which  is  also 
a  smaU  business  is  transferred  in  a 
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taxable  transaction.  Fonn  8023  (on 
which  an  election  to  treat  a  stock  sale 
as  i  ck  asset  sale  is  filed)  has  been 
sut  mitted  to  and  approved  by  the  Office 
of  Management  and  Budget.  With 
respiect  to  Form  8023.  the  IRS  estimated 
that  201  forms  would  be  filed  each  year 
an4lthat  each  taxpayer  would  require 
12.018  hours  to  comply.  Form  8594  (on 
ch  a  sale  or  acquisition  of  assets 
itituting  a  trade  or  business  is 
reported)  has  also  been  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget.  With  respect  to  Form  8594, 
thei  \RS  estimated  that  20,000  forms 
Id  be  filed  each  year  and  that  each 
lyer  would  require  12.25  hours  to 
iply.  These  estimates  have  been 
le  available  for  public  comment  and 
lublic  comments  have  been 
ived.  These  proposed  regulations  do 
not  impose  new  requirements  on  small 
businesses  and,  in  fact,  should  lessen 
antjdifficiUties  associated  with  the 
exalting  reporting  requirements  by 
clarifying  die  rules  associated  with 
deemed  and  actual  asset  acquisitions. 

Tbe  collections  of  information  require 
ta^mayers  to  file  an  election  in  order  to 
trew  a  stock  sale  as  an  asset  sale.  In 
ad^tion,  taxpayers  must  file  a  statement 
regarding  the  amount  of  consideration 
alighted  to  each  class  of  assets  imder 
th^  k«sidual  method.  The  professional 
skills  that  would  be  necessary  to  make 
the  election  or  allocate  the 
co^isideration  would  be  the  same  as 
those  required  to  prepare  a  retiim  for 
thesmall  business. 

Consideration  was  given  to  limiting 
the  reporting  requirements  under 
section  1060  to  trades  or  businesses 
mooting  a  threshold  level  of  business 
actikdty.  However,  any  threshold 
denved  without  further  information 
wc^ild  be  arbitrary.  Instead,  the 
pr6foosed  regulations  authorize  the 
Commissioner  to  exclude  certain 
transactions  from  the  reporting 
re(|iurements. 

its  and  Public  Hearing 

fore  these  proposed  regulations  are 
ad^p^ed  as  final  r^ulations, 
cotvideration  will  be  given  to  any 

:en  comments  (a  signed  original  and 
eigMt  (8)  copies)  that  are  timely 
subinitted  to  the  IRS.  The  IRS  and 
ury  request  comments  on  the 

ty-of  the  proposed  rule  and  how  it 

be  made  easier  to  understand.  All 
cotAments  will  be  available  for  public 
in^i>ection  and  copying. 

A  public  hearing  has  been  scheduled 
foj  (>:tober  12, 1999,  beginning  at  10 
aL.Vf\.  in  the  NYU  Classroom,  Room  2615, 
Ini$mal  Revenue  Service  Building,  1111 
Coistitution  Avenue,  NW.,  Washington, 
DQI  Due  to  building  security 


procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be    _ 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHEB 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  IRS  recognizes  that  persons 
outside  the  Washington,  DC,  area  may 
also  wish  to  testify  at  the  public  hearing 
through  teleconferencinfi.  Requests  to 
include  teleconferencii]^  sites  must  be 
received  by  September  20, 1999.  If  the 
IRS  receives  siifficientindications  of 
interest  to  warrant  teleconferencing  to  a 
partiadar  city,  and  if  the  IRS  has 
teleconferencing  facilities  available  in 
that  city  on  the  date  the  public  hearing 
is  to  be  scheduled,  the  IRS  will  try  to 
accommodate  the  requests.  The  IRS  will 
publish  the  locations  of  any 
teleconferencing  sites  in  an 
announcement  in  the  Federal  Register. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  request  to  speak,  and  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (a  signed 
original  and  eight  (8)  copies)  by 
September  20, 1999.  A  period  of  ten 
minutes  will  be  allocated  to  each  person 
for  making  comments.  An  agenda 
showing  the  schediding  of  the  speakers 
will  be  prepared  after  the  deadline  for 
receiving  outlines  has  passed.  Copies  of 
the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

Dmfting  information.  The  principal 
authors  of  these  proposed  regulations 
are  Richard  Starke  and  Stephen  R. 
Wegener,  Office  of  the  Assistant  Chief 
Coimsel  (Corporate).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

Listof  Sulqects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordlceeping 
requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  parts  1  and  602 
are  proposed  to  be  amended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entiles  for  I.338(b>-1, 1.338(b)-3T,  and 
1.1060  IT  and  by  adding  entries  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.33&-6  also  issued  under  26 
U.S.C.  337(d),  338,  and  1502. 

Section  1.338-7  also  issued  under  26 
U.S.C.  337(d),  338,  and  1502. 

Section  1.338-8  also  issued  under  26 
U.S.C.  337(d).  338,  and  1502. 

Section  1.338-9  also  issued  under  26 
U.S.C.  337(d).  338.  and  1502. 

Section  1.338-10  also  issued  under  26 
U.S.C.  337(d),  338.  and  1502.*   *   * 

Section  1.1060-1  also  issued  under  26 
U.S.C,  1060.*  *  * 

Par.  2.  Sections  1.338-0  through 
1.338-3  are  revised  to  read  as  follows: 

i1.33fr-0    Outlin*  of  topics. 

This  section  lists  the  captions 
contained  in  the  regidations  under 
section  338  as  follows: 

§  1 .338-1     Genera]  principles;  status  of  old 
target  and  new  target. 

(a)  In  general. 

(1)  Deemed  transaction. 

(2)  Application  of  other  rules  of  law. 

(3)  Overview. 

(b)  Treatment  of  target  under  other 
provisions  of  the  Internal  Revenue  Code. 

(1)  General  rule  for  subtitle  A. 

(2)  Exceptions  for  subtitle  A. 

(3)  General  rule  for  other  provisions  of  the 
Internal  Revenue  Code. 

(c)  Anti-abuse  rule. 

(1)  In  general. 

(2)  Examples. 

§  1 .33S-2    Nomenclature  and  definitions: 
mechanics  of  the  section  338  election. 

(a)  Scope. 

(b)  Nomenclature. 

(c)  Definitions. 

(1)  Acquisition  date. 

(2)  Acquisition  date  assets. 

(3)  Affiliated  group. 

(4)  Conunon  parent. 

(5)  Consistency  period. 

(6)  Deemed  asset  sale. 

(7)  Deemed  sale  gain. 

(8)  Deemed  sale  return. 

(9)  Domestic  corporation. 

(10)  Old  target's  final  return. 

(11)  Purchasing  corporation. 

(12)  Qualified  stock  purchase. 

(13)  Related  persons. 

(14)  Section  338  election. 

(15)  Section  338(h)(10)  election. 

(16)  Selling  ^x^up. 

(17)  Target;  old  target;  new  target. 

(18)  Target  affiliate. 

(19)  12-month  acquisition  period. 

(d)  Time  and  manner  of  making  election. 

(e)  Special  rules  for  foreign  corporations  or 
DISCS. 

(1)  Elections  by  certain  foreign  purchasing 

corporations. 
(i)  General  rule. 
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(ii)  Qualiiying  foreign  purchasing 

corpontion. 
(ill)  Qualifying  foreign  target, 
(iv)  Triggering  event, 
(v)  Subject  to  United  States  tax. 

(2)  Acquisition  period. 

(3)  Statement  of  section  338  may  be  filed 
by  United  States  shareholders  in  certain 
cases. 

(4)  Notice  requirement  for  U.S.  persons 
holding  stock  in  foreign  market. 

(i)  General  rule, 
(ii)  Limitation, 
(iii)  Form  of  notice, 
(iv)  Timing  of  notice, 
(v)  Consequence  of  failure  to  comply, 
(vi)  Good  faith  effort  to  comply. 
§  1 .338-3    Qualification  for  the  section  338 
election. 

(a)  Scope. 

(b)  Rules  relating  to  qualified  stock 
purchases. 

(1)  Purchasing  corporation  requirement 

(2)  Purchase, 
(i)  Definition. 

(ii)  Purchase  of  target. 

(iii)  Purchase  of  target  affiliate. 

(3)  Acquisitions  of  stock  from  related 
corporations. 

(i)  In  general. 

(ii)  Time  for  testing  relationship. 

(iii)  Cases  where  section  338(h)(3)(C) 

applies — acquisitions  treated  as 

purchases, 
(iv)  Examples. 

(4)  Acquisition  date  for  tiered  targets, 
(i)  Stock  sold  in  deemed  asset  sale, 
(ii)  Examples. 

(5)  Effect  of  redemptions, 
(i)  General  rule. 

(ii)  Redemptions  from  persons  unrelated  to 
the  purchasing  corfKiration. 

(iii)  Redemptions  from  the  purchasing 
corporation  or  related  persons  during  12- 
month  acquisition  period. 

(A)  General  rule. 

(B)  Exception  for  certain  redemptions  frt>m 
related  cor{>orations. 

(iv)  Examples. 

(c)  Effect  of  post-acquisition  events  on 
eligibility  for  section  338  election. 

(l),Post-acquisition  elimination  of  target. 

(2)  Post-acquisition  elimination  of  the 
purchasing  corporation. 

(3)  Consequences  of  post-acquisition 
elimination  of  target. 

(i)  Scope. 

(ii)  Continuity  of  interest, 
(iii)  Control  requirement, 
(iv)  Example. 
§  1 .338-4    Aggregate  deemed  sale  price; 

various  aspects  of  taxation  of  the 

deemed  asset  sale. 

(a)  Scope. 

(b)  Determination  of  ADSP. 

(1)  General  rule. 

(2)  Time  and  amount  of  ADSP. 
(i)  Original  determination. 

(ii)  Redetermination  of  ADSP. 
(iii)  Example. 

(c)  Grossed-up  amount  realized  on  the  sale 
to  the  purchasing  corporation  of  the 
purchasing  corporation's  recently 
purchased  target  stock. 

(1)  Determination  of  amount. 

(2)  Example. 


(d)  Liabilities  of  old  target. 

(1)  In  general. 

(2)  Time  and  amount  of  liabilities. 

(3)  Interaction  with  deemed  sale  gain. 

(e)  Calculation  of  deemed  sale  gain. 

(f)  Other  rules  apply  in  determining  ADSP. 

(g)  Examples. 

(h)  Deemed  sale  of  target  affiliate  stock. 

(1)  Scope. 

(2)  In  general. 

(3)  Deemed  sale  of  foreign  target  affiliate  by 
a  domestic  target. 

(4)  Deemed  sale  producing  effectively 
connected  income. 

(5)  Deemed  sale  of  insurance  company 
target  affiliate  electing  under  section 
953(d). 

(6)  Deemed  sale  of  DISC  target  affiliate. 

(7)  Anti-stuffing  rule. 

(8)  Examples. 

§  1 .338-5    Adjusted  grossed-up  basis. 

(a)  Scope. 

(b)  Determination  of  AGUB. 

(1)  General  rule. 

(2)  Time  and  amount  of  AGUB. 
(i)  Original  determination. 

(ii)  Redetermination  of  AGUB. 
(iii)  Examples. 

(c)  Grossed-up  basis  of  recently  purchased 
stock. 

(d)  Basis  of  nonrecently  piutJiased  stock; 
gain  recognition  election. 

(1)  No  gain  recognition  election. 

(2)  Procedure  for  making  geiin  recognition 
election. 

(3)  Effiect  of  gain  recognition  election, 
(i)  In  general. 

(ii)  Basis  amount. 

(iii)  Losses  not  recognized. 

(iv)  Stock  subject  to  election. 

(e)  Liabilities  of  new  target. 

(1)  In  general. 

(2)  Time  and  amount  of  liabilities. 

(3)  Interaction  with  deemed  sale  gain. 

(f)  Adjustments  by  the  Internal  Revenue 
Service. 

(g)  Examples. 

§  1 .338-6    Allocation  of  ADSP  and  AGUB 
among  target  assets. 

(a)  Scope. 

(1)  In  general. 

(2)  Fair  market  value, 
(i)  In  general. 

(ii)  Transaction  costs. 

(iii)  Internal  Revenue  Service  authority. 

(b)  General  rule  for  allocating  ADSP  and 
AGUB. 

(1)  Reduction  in  the  amount  of 
consideration  for  Class  I  assets. 

(2)  Other  assets, 
(i)  In  general. 

(ii)  Class  n  assets, 
(iii)  Class  III  assets, 
(iv)  Class  IV  assets. 
,    (v)  Class  V  assets, 
(vi)  Class  VI  assets, 
(vii)  Class  VII  assets. 

(3)  Other  items  designated  by  the  Internal 
Revenue  Service. 

(c)  Certain  limitations  and  other  rules  for 
allocation  to  an  asset. 

(1)  Allocation  not  to  exceed  fair  market 
value. 

(2)  Allocation  subject  to  other  rules. 

(3)  Special  rule  for  allocating  AGUB  when 
purchasing  corporation  has  nonrecently 
purchased  stock. 


(i)  Scope. 

(ii)  Determination  of  hypothetical  purchase 

price, 
(iii)  Allocation  of  AGUB. 
(4)  Liabilities  taken  into  account  in 

determining  amoimt  realized  on 

subsequent  disposition, 
(d)  Examples. 
§  1 .338-7    Allocation  of  redetermined  ADSP 

and  AGUB  among  target  assets. 

(a)  Scope. 

(b)  Allocation  of  redetermined  ADSP  and 
AGUB. 

(c)  Special  rules  for  ADSP. 

(1)  Increases  or  decreases  in  deemed  sale 
gain  taxable  notwithstanding  old  target 
ceases  to  exist. 

(2)  Procedure  for  transactions  in  which 
section  338(h)(10)  is  not  elected. 

(i)  Deemed  sale  gain  included  in  new 

target's  return, 
(ii)  Carryovers  and  carrybacks. 

(A)  Loss  carr>'ovcrs  to  new  target  taxable 
years. 

(B)  Loss  carrybacks  to  taxable  years  of  old 
target. 

(C)  Qredit  carryovers  and  carrybacks. 

(3)  Procedure  for  transactions  in  which 
section  338(h)(10)  is  elected. 

(d)  Special  rules  for  AGUB. 

(1)  Effect  of  disposition  or  depreciation  of 
acquisition  date  assets. 

(2)  Section  38  property. 

(e)  Examples. 

§  1 .338-8    Asset  and  stock  consistency. 

(a)  Introduction. 

(1)  Overview. 

(2)  General  application. 

(3)  Extension  of  the  general  rules. 

(4)  Application  where  certain  dividends 
are  paid. 

(5)  Application  to  foreign  target  affiliates. 

(6)  Stock  consistency. 

(b)  Consistency  for  direct  acquisitions. 
(1)  General  rule. 

(2)  Section  338(h)(10)  elections. 

(c)  Gain  fivm  disposition  reflected  in  basis  of 

target  stock. 

(1)  General  rule. 

(2)  Gain  not  reflected  if  section  338  election 

made  for  target. 

(3)  Gain  reflected  by  reason  of  distributions. 

(4)  Controlled  foreign  corporations. 

(5)  Gain  recognized  outside  the  consolidated 

group. 

(d)  Basis  of  acquired  assets. 

(1)  Carryover  basis  rule. 

(2)  Exceptions  to  carryover  basis  rule  for 

certain  assets. 

(3)  Exception  to  carryover  basis  rule  for  de 

minimis  assets. 

(4)  Mitigation  rule, 
(i)  General  rule. 

(ii)  Time  for  transfer. 

(e)  Examples. 

(1)  In  general. 

(2)  Direct  acquisitions. 

(f)  Extension  of  consistency  to  indirect 

acquisitions. 

(1)  Introduction. 

(2)  General  rule. 

(3)  Basis  of  acquired  assets. 

(4)  Examples. 

(g)  Extension  of  consistency  if  dividends 

qualifying  for  100  percent  dividends 
received  deduction  are  paid. 


(1)  '.  eneral  rule  for  direct  acquisitions  from 
arget. 

(2)  I  ther  direct  acquisitions  having  same 
affect. 

(3)  J  idirect  acquisitions. 

(4)  Examples. 

(h)  iConsistency  for  target  affiliates  that  are 
I  controlled  foreign  corporations. 

(1)  lb  general. 

(2)  ucorae  or  gain  resulting  from  asset 
dispositions. 

(i)  ( ^neral  rule. 

(ii)  Basis  of  controlled  foreign  corporation 

Etock. 
(iii  Operating  rule, 
(iv]  Increase  in  asset  or  stock  basis. 

(3)  Stock  issued  by  target  afHliate  that  is  a 
pontroUed  foreign  corporation. 
Certain  distributions. 

aneral  rule. 

^asis  of  controlled  foreign  corporation 

stock, 
ncrease  in  asset  or  stock  basis. 

xamples. 
(i)  Iteserved] 
(j) .  VQti-avoidance  rules. 

(1)  Extension  of  consistency  rules. 

(2)  QualiHed  stock  purchase  and  12-month 
jacquisition  period. 

(3)  Acquisitions  by  conduits, 
(i)  4sset  ownership. 

(A]  deneral  rule. 

(B);  Application  of  carryover  basis  rule. 


(ii) 

(A] 

(B) 

(C) 

(4) 

(5) 

(6) 

(i) 

(ii)| 

(7) 

§1 


Stock  acquisitions. 

t^irchase  by  conduit. 

Purchase  of  conduit  by  corporation. 

purchase  of  conduit  by  conduit. 

nduit. 

istence  of  arrangement, 
ecessor  and  successor. 


38-9    International  Aspects  of  Section 

338. 
pe. 

pplication  of  section  338  to  foreign 

targets. 

a  general. 

)wnership  of  FT  stock  on  the  acquisition 

date. 

Carryover  FT  stock. 
Qefinition. 

Carryover  of  earnings  and  profits. 
(iiijjCap  on  carryover  of  earnings  and  profits, 
(iv  I  Post-acquisition  date  distribution  of  old 
JFT  earnings  and  profits. 
Old  FT  earnings  and  profits  unaffected  by 
I  post-acquisition  date  deficits, 
(vi)  Character  of  FT  stock  as  carryover  FT 

stock  eliminated  upon  disposition, 
passive  foreign  investment  company 
Jstock. 

Dividend  treatment  under  section  1248(e). 
Allocation  of  foreign  taxes. 
Operation  of  section  338(h)(16). 

(Reserved) 
^amples. 


(a) 
(b) 

(1) 
(2) 

(3) 
(i) 
(iil 


(v) 


(4) 

(c) 
(d) 
(e) 

(f) 

§  11)38-10    Filing  of  Returns. 

(a)  Returns  including  tax  liability  from 

i deemed  asset  sale. 
1  general. 
(2)  6ld  target's  final  taxable  year  otherwise 
[included  in  consolidated  return  of 
selling  group, 
(i)  {(general  rule. 


(ii)  Separate  taxable  year. 

(iii)  Carryover  and  carryback  of  tax  attributes. 

(iv)  Old  target  is  a  component  member  of 

purchasing  corporation's  controlled 

group. 

(3)  Old  target  is  an  S  corporation. 

(4)  Combined  deemed  sale  return, 
(i)  General  rule. 

(ii)  Gain  and  loss  offsets, 
(iii)  Procedure  for  filing  a  combined  return, 
(iv)  Consequences  of  filing  a  combined 
return. 

(5)  Deemed  sale  excluded  fitim  purchasing 

corporation's  consolidated  return. 

(6)  Due  date  for  old  target's  final  return, 
(i)  General  rule. 

(ii)  Application  of  §  1.1502  76(c). 

(A)  In  general. 

(B)  Deemed  extension. 

(C)  Erroneous  filing  of  deemed  sale  return. 

(D)  Erroneous  filing  of  return  for  regular  tax 

year. 

(E)  I^t  date  for  payment  of  tax. 

(7)  Examples, 
(b)  Waiver. 

(1)  Certain  additions  to  tax. 

(2)  Notification. 

(3)  Elections  or  other  actions  required  to  be 

specified  on  a  timely  filed  return. 
(i)  In  general, 
(ii)  New  target  in  purchasing  corporation's 

consolidated  return. 

(4)  Examples. 

§  1.338(h)(10)-l    Deemed  Asset  Sale  and 
Liquidation. 

(a)  Scope. 

(b)  Definitions. 

(1)  Consolidated  target. 

(2)  Selling  consolidated  group. 

(3)  Selling  affiliate;  affiliated  tai^geL 

(4)  S  corporation  target. 

(5)  S  corporation  shareholders. 

(6)  Liquidation. 

(c)  Section  338(h)(10)  election. 
(1)  In  general. 

t2)  Simultaneous  joint  election  requirement. 

(3)  Irrevocability. 

(4)  Effect  of  invalid  election. 

(d)  Certain  consequences  of  section 

338(h)(10)  election. 

(DP. 
(2)NewT. 

(3)  Old  T— deemed  sale, 
(i)  In'general. 

(ii)  Tiered  targets. 

(4)  Old  T  and  selling  consolidated  group, 

selling  affiliate,  or  S  corporation 
shareholders — deemed  liquidation;  tax 
characterization. 

(i)  In  general. 

(ii)  Tiered  targets. 

(5)  Selling  consolidated  group,  selling 

affiliate,  or  S  corporation  shareholders, 
(i)  In  general. 
.  (ii)  Basis  and  holding  period  of  T  stock  not 

acquired, 
(iii)  T  stock  sale. 

(6)  Nonselling  minority  shareholders  other 

than  nonselling  S  corporation 

shareholders, 
(i)  In  general, 
(ii)  T  stock  sale, 
(iii)  T  stock  not  acquired. 

(7)  Consolidated  return  of  selling 

consolidated  group. 

(8)  Availability  of  the  section  453  installment 

method. 


(i)  In  deemed  asset  sale, 
(ii)  In  deemed  liquidation. 
(9)  Treatment  consistent  with  an  actual  asset 
sale. 

(e)  Examples. 

(f)  Inapplicability  of  provisions. 

(g)  Required  information. 

§  1.338(i)-l    Effective  dates. 

f  1 .338-1    GwMral  principles;  status  of  old 
targtt  and  naw  targsL 

(a)  In  general — (1)  Deemed 
transaction.  Elections  are  available 
under  section  338  when  a  purchasing 
corporation  acquires  the  stock  of 
another  corporation  (the  target)  in  a 
qualified  stock  purchase.  One  type  of 
election,  under  section  338(g],  is 
available  to  the  purchasing  corporation. 
Another  type  of  election,  under  section 
338(h)(10),  is,  in  more  limited 
circumstances,  available  jointly  to  the 
purchasing  corporation  and  the  sellers 
of  the  stock.  (Rules  concerning 
eligibility  for  these  Elections  are 
contained  in  §§  1.338-2, 1.338-3.  and 
1.338(h)(10)-l.)  Although  target  is  a 
single  corporation  under  corporate  law, 
if  a  section  338  election  is  made,  then 
two  separate  corporations,  old  target 
and  new  target,  generally  are  considered 
to  exist  for  purposes  of  subtitle  A  of  the 
Internal  Revenue  Code.  Old  target  is 
treated  as  transferring  all  of  its  assets  to 
an  unrelated  person  in  exchange  for 
consideration  that  includes  the 
assumption  of,  or  taking  subject  to, 
liabilities,  and  new  target  is  treated  as 
acquiring  all  of  its  assets  from  an 
unrelated  person  in  exchange  for 
consideration  that  includes  the 
assumption  of  or  taking  subject  to 
liabilities.  (Such  transaction  is,  without 
regard  to  its  characterization  for  Federal 
income  tax  purposes,  referred  to  as  the 
deemed  asset  sale  and  the  income  tax 
consequences  thereof  as  the  deemed 
sale  gain.)  If  a  section  338(h)(10) 
election  is  made,  old  target  is  also 
deemed  to  liquidate  following  the 
deemed  asset  sale. 

(2)  Application  of  other  rules  of  law. 
Other  rules  of  law  apply  to  determine 
the  tax  consequences  to  the  parties  as  if 
they  had  actually  engaged  in  the 
transactions  deemed  to  occur  under 
section  338  and  the  regulations 
hereunder  except  to  the  extent 
otherwise  provided  in  the  regulations 
hereimder.  See  also  §  1.338-6(c){2). 
Other  rules  of  law  may  characterize  the 
transaction  as  something  other  than  or 
in  addition  to  a  sale  and  purchase  of 
assets;  however,  it  must  be  a  taxable 
transaction.  For  example,  if  target  is  an 
insurance  company  for  which  a  section 
338  election  is  made,  the  deemed  asset 
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sale  would  be  characterized  and  taxed 
as  an  assumption-reinsurance 
transaction  under  applicable  Federal 
income  tax  law.  See  §  1.817-4(d). 

(3)  Overview.  Definitions  and  special 
nomenclature  and  rules  for  making  the 
section  338  election  are  provided  in 
§  1.33S-2.  Qualification  for  the  section 
338  election  is  addressed  in  §  1.338-3. 
The  amount  for  which  old  target  is 
treated  as  selling  all  of  its  assets  (the 
aggregate  deemed  sale  price,  or  ADSP) 
is  addressed  in  §  1.338-4.  The  amount 
for  which  new  target  is  deemed  to  have 
purchased  all  its  assets  (the  adjusted 
grossed-up  basis,  or  AGU6)  is  addressed 
in  §1.338-5.  Section  1.338-6  addresses 
allocation  both  of  ADSP  among  the 
assets  old  target  is  deemed  to  have  sold 
and  of  AGUE  among  the  assets  new 
target  is  deemed  to  have  piut:hased. 
Section  1.338-7  addresses  allocation  of 
ADSP  or  AGUE  when  those  amoimts 
change  after  the  close  of  new  target's 
first  taxable  year.  Asset  and  stock 
consistency  are  addressed  in  §  1.338-8. 
International  aspects  of  section  338  are 
covered  in  §  1.338-9.  Rules  for  the  filing 
of  retiuns  are  provided  in  §  1.338-10. 
Eligibility  for  and  treatment  of  section 
338(h)(10)  elections  is  addressed  in 

§1.338(h)(10}-l. 

(b)  Treatment  of  target  under  other 
provisions  of  the  Internal  Revenue 
Code~-{l)  General  rule  for  subtitle  A. 
Except  as  provided  in  this  section,  new 
target  is  treated  as  a  new  corporation 
that  is  unrelated  to  old  target  for 
purposes  of  subtitle  A  of  the  Internal 
Revenue  Code.  Thus — 

(i)  New  target  is  not  considered 
related  to  old  target  for  piuposes  of 
section  168  and  may  make  new 
elections  under  section  168  without 
taking  into  account  the  elections  made 
by  old  target:  and 

(ii)  New  target  may  adopt,  without 
obtaining  prior  approval  from  the 
Commissioner,  any  taxable  year  that 
meets  the  requirements  of  section  441 
and  any  method  of  accounting  that 
meets  die  requirements  of  section  446. 
Notwithstanding  §  1.441-lT(b)(2).  a 
new  target  may  adopt  a  taxable  year  on 
or  before  the  last  day  for  making  the 
election  imder  section  338  by  filing  its 
first  return  for  the  desired  taxable  year 
on  or  before  that  date. 

(2)  Exceptions  for  subtitle  A.  New 
target  and  old  target  are  treated  as  the 
same  corporation  for  purposes  of — 

(i)  The  rules  applicable  to  employee 
benefit  plans  (including  those  plans 
described  in  sections  79,  104, 105, 106, 
125, 127,  129, 132, 137,  and  220), 
qualified  pension,  profit-sharing,  stock 
bonus  and  annuity  plans  (sections 
401(a)  and  403(a)),  simplified  employee 
pensions  (section  408(k)),  tax  qualified 


stock  option  plans  (sections  422  and 
423),  welfare  benefit  funds  (sections 
419.  419A,  512(a)(3),  and  4976). 
voluntary  employee  benefit  associations 
(section  501(c)(9)  and  the  regulations 
thereimder); 

(ii)  Sections  1311  through  1314 
(relating  to  the  mitigation  of  the  effect 
of  limitations)  if  a  section  338(h)(10) 
election  is  not  made  for  target; " 

(iii)  Section  108(e)(5)  (relating  to  the 
reduction  of  purchase  money  debt); 

(iv)  Section  45A  (relating  to  the 
Indian  Emplo)rment  Credit),  section  51 
(relating  to  the  Work  Opportunity 
Credit),  section  51A  (relating  to  the 
Welfare  to  Work  Credit),  and  section 
1396  (relating  to  the  Empowerment 
Zone  Act); 

(v)  Sections  401(h)  and  420  (relating 
to  medical  benefits  for  retirees); 

(vi)  Section  414  (relating  to 
definitions  and  special  rules);  and 

(vii)  Any  other  provision  designated 
in  the  Internal  Revenue  Bulletin  by  the 
Internal  Revenue  Service.  See 
§  601.601  (d)(2)(ii)  of  this  chapter 
(relating  to  the  Internal  Revenue 
Bulletin).  See  §  1.1001-3(e)(4)(F) 
providing  that  an  election  imder  section 
338  does  not  result  in  the  substitution 
of  a  new  obligor  on  target's  debt. 

(3)  General  rule  for  other  provisions  of 
the  Internal  Revenue  Code.  Except  as 
provided  in  the  regulations  under 
section  338  or  in  the  Internal  Revenue 
Bulletin  by  the  Internal  Revenue  Service 
(see  §601.601(d)(2){ii)  of  this  chapter), 
new  target  is  treated  as  a  continuation 
of  old  target  for  piuposes  other  than 
subtitle  A  of  the  Internal  Revenue  Code.  - 
For  example — 

(i)  New  target  is  liable  for  old  target's 
Federal  income  tax  liabilities,  including 
the  tax  liability  for  the  deemed  sale  gain 
and  those  tax  liabilities  of  the  other 
members  of  any  consolidated  group  that 
included  old  target  that  are  attributable 
to  taxable  years  in  which  those 
corporations  and  old  target  joined  in  the 
same  consolidated  return  (see  §  1.1502- 
6(a)); 

(ii)  Wages  earned  by  the  employees  of 
old  target  are  considered  wages  earned 
by  such  employees  &t)m  new  target  for 
piuposes  of  sections  3101  and  3111 
(Federal  Insiuance  Contributions  Act) 
and  section  3301  (Federal 
Unemployment  Tax  Act);  and 

(iii)  Old  target  and  new  target  must 
use  the  same  employer  identification 
number. 

(c)  Anti-abuse  rule — (1)  In  general. 
For  purposes  of  applying  the  residual 
method  of  §§  1.338-0  through  1.338-10, 
1.338(h)(10)-l,  and  1.338(i)-l,  the 
Commissioner  is  authorized  to  treat  any 
property  (including  cash)  transferred  by 
old  target  in  connection  with  the 


transactions  resulting  in  the  application 
of  the  residual  method  as,  nonetheless, 
property  of  target  at  the  close  of  the 
acquisition  date  if  the  property  so 
transferred,  within  24  months  after  the 
deemed  asset  sale,  is  owned  by  new 
target,  or  is  owned,  directiy  or 
indirecUy,  by  a  member  of  the  afiiliated 
group  of  which  new  target  is  a  member 
and  continues  after  the  election  to  be 
held  or  used  to  more  than  an 
insignificant  extent  in  connection  with 
one  or  more  of  the  activities  of  new 
target.  The  Commissioner  is  authorized 
to  treat  any  property  (including  cash) 
transferred  to  old  target  in  connection 
with  the  transactions  resulting  in  the 
application  of  the  residual  method  as, 
nonetheless,  not  being  property  of  target 
at  the  close  of  the  acquisition  date  if  the 
property  so  transferred  by  the  transferor 
is,  within  24  months  after  the  deemed 
asset  sale,  not  owned  by  new  target  but 
owned,  directly  or  indirectly,  by  a 
member  of  the  affiliated  group  of  which 
new  target  is  a  member  or  owned  by 
new  target  but  held  or  used  to  more  than 
an  insignificant  extent  in  connection 
with  an  activity  conducted,  directiy  or 
indirectiy,  by  another  member  of  the 
affiliated  group  of  which  new  target  is 
a  member  in  combination  with  o&er 
property  acquired,  directiy  or  indirecUy, 
from  the  transferor  of  the  property  (or  a 
member  of  the  same  affiliated  group)  to 
old  target.  For  purposes  of  this 
paragraph  (c)(1),  an  interest  in  an  entity 
is  considered  held  or  used  in 
connection  with  an  activity  if  property 
of  the  entity  is  so  held  or  used.  The 
authority  under  this  paragraph  (c)(1) 
includes  the  making  of  any  necessary 
correlative  adjustments. 

(2)  Examples.  The  following  examples 
illustrate  this  paragraph  (c): 

Example  1.  Prior  to  a  qualifled  stock 
purchase  under  section  338,  target  transfers 
one  of  its  assets  to  a  related  party.  The 
purchasing  corporation  then  purchases  the 
target  stock  and  also  purchases  the 
transferred  asset  from  the  related  party.  After 
its  purchase  of  target,  the  purchasing 
corporation  and  target  are  members  of  the 
same  affiliated  group.  A  section  338  election 
is  made.  Under  an  arrangement  with  the 
purchaser,  target  continues  to  use  the 
separately  transferred  asset  to  more  than  an 
insignificant  extent  in  connection  with  its 
own  activities.  Applying  the  anti-abuse  rule 
of  this  paragraph  (c),  the  Commissioner  may 
consider  target  to  own  the  transferred  asset 
for  purposes  of  applying  section  338  and  its 
allocation  rules. 

Example  2.  Target  (T)  owns  all  the  stock  of 
Tl.  Tl  leases  intellectual  property  to  T, 
which  T  uses  in  connection  with  its  own 
activities.  P,  a  purchasing  corporation, 
wishes  to  buy  the  T-Tl  chain  of 
corporations.  P,  in  connection  with  its 
planned  purchase  of  the  T  stock,  contracts  to 
consummate  a  purchase  of  all  the  stock  of  Tl 
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on  March  1  and  of  all  the  stock  of  T  on  March 
2.  £  action  338  elections  are  thereafter  made 
for  i)th  T  and  Tl.  Immediately  after  the 
pur  [liases,  P,  T  and  Tl  are  members  of  the 
san  •  afRliated  group.  T  continues  to  lease 
the  intellectual  property  from  Tl  and  to  use 
the  property  to  more  than  an  insignificant 
extept  in  connection  with  its  own  activities. 
Thiit.  an  asset  of  T,  the  Tl  stock,  was 
removed  from  T's  own  assets  prior  to  the 
qualified  stock  purchase  of  the  T  stock,  Tl's 
ow^i  assets  are  used  after  the  deemed  asset 
sali  &n  connection  with  T's  own  activities, 
anq  me  Tl  stock  is  after  the  deemed  asset 
saU  tawned  by  P,  a  member  of  the  same 
affiliated  group  of  which  T  is  a  member. 
Applying  the  anti-abuse  rule  of  this 

aph  (c),  the  Commissioner  may,  for 

loses  of  application  of  section  338  both 
id  to  Tl,  consider  P  to  have  bought 

[the  stock  of  T,  with  T  at  the  time  of  the 

ified  stock  purchases  of  both  T  and  Tl 
(the  qualified  stock  purchase  of  Tl  being 
triggered  by  the  deemed  sale  under  section 
338  pf  T's  assets)  owning  Tl.  The 
Co^tmissioner  would  accordingly  apply 

Ion  338  first  at  the  T  level  and  then  at  the 

pvel. 

Nomenclature  and  definitions; 
lie*  of  ttM  section  338  election. 

)  Scope.  This  section  prescribes 
relating  to  elections  under  section 

\)  Nomenclature.  For  purposes  of  the 
regiklations  under  section  338  (except  as 
otherwise  provided): 

di)  T  is  a  domestic  target  corporation 
that  has  only  one  class  of  stock 
outftanding.  Old  T  refers  to  T  for 
peHods  ending  on  or  before  the  close  of 
T'^  jacquisition  date;  new  T  refers  to  T 
foij  Subsequent  periods. 

I)  P  is  the  purchasing  corporation. 

l)  The  P  group  is  an  affiliated  group 
of  Which  P  is  a  member. 

M)  Pi,  P2,  etc.,  are  domestic 
corporations  that  are  members  of  the  P 

15)  Tl,  T2,  etc.,  are  domestic 
corporations  that  are  target  affiliates  of 
T.  rfhese  corporations  (Tl,  T2,  etc.)  have 
onk^  one  class  of  stock  outstanding  and 
mat  also  be  targets. 

p)  S  is  a  domestic  corpraation 
alated  to  P  and  B)  that  owns  T  prior 
le  purchase  of  T  by  P.  (S  is  referred 
1  cases  in  which  it  is  appropriate  to 
sider  the  effects  of  having  all  of  the 
^tending  stock  of  T  owned  by  a 
lestic  corporation.) 
h  A,  a  U.S.  citizen  or  resident,  is  an 
ividual  (unrelated  to  P  and  B)  who 
I T  prior  to  the  purchase  of  T  by  P. 
Is  referred  to  in  cases  in  which  it  is 
iropriate  to  consider  the  effects  of 
;  all  of  the  outstanding  stock  of  T 
o\t^ed  by  an  individual  who  is  a  U.S. 
cil  i  Een  or  resident.  Ownership  of  T  by 
A  and  ownership  of  T  by  S  are  mutually 
ex  c  lusive  circumstances.) 


(8)  B,  a  U.S.  citizen  or  resident,  is  an 
individual  (unrelated  to  T,  S,  and  A) 
who  owns  the  stock  of  P. 

(9)  F,  used  as  a  prefix  with  the  other 
terms  in  this  paragraph  (b),  connotes 
foreign,  rather  than  domestic,  status.  For 
example,  FT  is  a  foreign  corporation- (as 
defined  in  section  7701(a)(5))  and  FA  is 
an  individual  other  than  a  U.S.  citizen 
or  resident. 

(10)  CFC,  used  as  a  prefix  with  the 
other  terms  in  this  paragraph  (b) 
referring  to  a  corporation,  connotes  a 
controlled  foreign  corporation  (as 
defined  in  section  957,  taking  into 
account  section  953(c)).  A  corporation 
identified  with  the  prefix  F  may  be  a 
controlled  foreign  corporation.  The 
prefix  CFC  is  used  when  the 
corporation's  status  as  a  controlled 
foreign  corporation  is  significant. 

(c)  Definitions.  For  purposes  of  the 
regulations  imder  section  338  (except  as 
otherwise  provided): 

(1)  Acquisition  date.  The  term 
acquisition  date  has  the  same  meaning 
as  in  section  338(h)(2). 

(2)  Acquisition  date  assets. 
Acquisition  date  assets  are  the  assets  of 
the  target  held  at  the  beginning  of  the 
day  after  the  acquisition  date  (other  than 
assets  that  were  not  assets  of  old  target). 

(3)  Affiliated  group.  The  term 
affiliated  group  has  the  same  meaning 
as  in  section  338(h)(5).  Corporations  are 
affiliated  on  any  day  they  are  members 
of  the  same  affiliated  group. 

(4)  Common  parent.  The  term 
common  parent  has  the  same  meaning 
as  in  section  1504. 

(5)  Consistency  period.  The 
consistency  period  is  the  period 
described  in  section  338(h)(4)(A)  imless 
extended  pursuant  to  §  1.338-8(j)(l). 

(6)  Deemed  asset  sale.  The  deemed 
asset  sale  is  the  transaction  described  in 
§  1.338-l(a)(l)  that  is  deemed  to  occiu' 
for  purposes  of  subtitle  A  of  the  Internal 
Revenue  Code  if  a  section  338  election 
is  made. 

(7)  Deemed  sale  gain.  Deemed  sale 
gain  refers  to,  in  the  aggregate,  the 
Federal  income  tax  consequences 
(generally,  the  income,  gain,  deduction, 
and  loss)  of  the  deemed  asset  sale. 
Deemed  sale  gain  also  refers  to  the 
Federal  income  tax  consequences  of  the 
transfer  of  a  particular  asset  in  the 
deemed  asset  sale. 

(8)  Deemed  sale  return.  The  deemed 
sale  return  is  the  return  on  which 
target's  deemed  sale  gain  is  reported 
that  does  not  include  any  other  items  of 
target.  Target  files  a  deemed  sale  retiuu 
when  a  section  338  election  (but  not  a 
section  338(h)(10)  election)  is  filed  for 
target  and  target  is  a  member  of  a  selling 
group  (defined  in  paragraph  (c)(16)  of 
this  section)  that  files  a  consolidated 


return  for  the  period  that  includes  the 
acquisition  date  Or  is  an  S  corporation. 
See  §1.338-10. 

(9)  Domestic  corporation.  A  domestic 
corporation  is  a  corporation — 

(i)  That  is  domestic  within  the 
meaning  of  section  7701(a)(4)  or  that  is 
treated  as  domestic  for  piuposes  of 
subtitle  A  of  the  Internal  Revenue  Code 
(e.g.,  to  which  an  election  under  section 
953(d)  or  1504(d)  appUes);  and 

(ii)  That  is  not  a  DISC,  a  corporation 
described  in  section  1248(e),  or  a 
-corporation  to  which  an  election  imder 
section  936  applies. 

(10)  Old  target's  final  return.  Old 
target's  final  return  is  the  income  tax 
return  of  old  target  for  the  taxable  year 
ending  at  the  close  of  the  acquisition 
date  that  includes  the  deemed  sale  gain. 
If  the  disaffiliation  rule  of  §  1.338- 
10(a)(2}(i)  applies  or  if  target  is  an  S 
corporation,  target's  deemed  sale  return 
is  considered  old  target's  final  return. 

(11)  Purchasing  corporation.  The  term 
purchasing  corporation  has  the  same 
meaning  as  in  section  338(d)(1).  The 
purchasing  corporation  may  also  be 
referred  to  as  purchaser.  Unless 
otherwise  provided,  any  reference  to  the 
purchasing  corporation  is  a  reference  to 
all  members  of  the  affiliated  group  of 
which  the  ptuchasing  corporation  is  a 
member.  See  sections  338(h)(5)  and  (8). 
Also,  unless  otherwise  provided,  any    ,- 
reference  to  the  purchasing  corporatiolt' 
is,  with  respect  to  a  deemed  purchase  of 
stock  imder  section  338(a)(2),  a 
reference  to  new  target  with  respect  to 
its  own  deemed  piuchase  of  stock  in 
another  target. 

(12)  Qualified  stock  purchase.  The 
term  qualified  stock  purchase  has  the 
same  meaning  as  in  section  338(d)(3). 

(13)  Related  persons.  Two  persons  are 
related  if  stock  in  a  corporation  owned 
by  one  of  the  persons  would  be 
attributed  tmder  section  318(a)  (other 
than  section  318(a)(4))  to  the  other. 

(14)  Section  338  election.  A  section 
338  election  is  an  election  to  apply 
section  338(a)  to  target.  A  section  338 
election  is  made  by  filing  a  statement  of 
section  338  election  pursuant  to 

§  1.338-2(d).  The  form  on  which  this 
statement  is  filed  is  referred  to  in  the 
regulations  under  section  338  as  the 
Form  8023  Elections  Under  Section  338 
for  Corporations  Making  Qualified  Stock 

(15)  Section  338(h)(10)  election.  A 
section  338(h)(10)  election  is  an  election 
to  apply  section  338(h)(10)  to  target,  A 
section  338(h)(10)  election  is  made  by 
making  a  joint  election  for  target  under 

§1.338(h)(10>-l- 

(16)  Selling  group.  The  selling  group 
is  the  affiliated  group  (as  defined  in 
section  1504)  eligible  to  file  a 
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consolidated  return  that  includes  target 
for  the  t^able  period  in  which  the 
acquisition  date  occurs.  However,  a 
selling  group  is  not  an  affiliated  group 
of  which  target  is  the  common  parent  on 
the  acqmsition  date. 

(17)  Target;  old  target;  new  target. 
Target  is  the  target  corporation  as 
defined  in  section  338(d)(2).  Old  target 
refers  to  target  for  periods  ending  on  or 
before  the  close  of  target's  acquisition 
date.  New  target  refers  to  target  for 
subsequent  periods. 

(18)  Target  affiliate.  The  term  targpt 
affiliate  has  the  same  meaning  as  in 
section  338(h)(6)  (applied  widiout 
section  338(h)(6)(B)(i)).  Thus,  a 
corporation  described  in  section 
338(h)(6)(B)(i)  is  considered  a  target 
affiliate  for  all  purposes  of  section  338. 
If  a  target  affiliate  is  acquired  in  a 
qualified  stock  purchase,  it  is  also  a 
target 

(19)  12-Month  acqmsition  period.  The 
12-month  acquisition  period  is  the 
period  described  in  section  338(h)(1), 
unless  extended  pursuant  to  §  1.338- 
8(j)(2). 

(d)  Time  and  marmer  of  making 
election.  The  purchasing  corporation 
makes  a  section  338  election  for  target 
by  filing  a  statement  of  section  338 
election  on  Form  8023  in  accordance 
with  the  instructions  to  the  form.  The 
section  338  election  must  be  made  not 
later  than  the  15th  day  of  the  9th  month 
beginning  after  the  month  in  which  the 
acquisition  date  occurs.  A  section  338 
election  is  irrevocable.  See 

§  1.338(h)(10)-l(c)(2)  for  section 
338{h)(10)  elections. 

(e)  Special  rules  for  foreign 
corporations  orDISCs—{l)  Elections  by 
certain  foreign  purchasing 
corporations — (i)  General  rule.  A 
qualifying  foreign  purchasing 
corporation  is  not  required  to  file  a 
statement  of  section  338  election  for  a 
qualifying  foreign  target  before  the 
earlier  of  3  years  after  the  acquisition 
date  and  the  180th  day  after  the  close  of 
the  purchasing  corporation's  taxable 
year  within  which  a  triggering  event 
occurs. 

(ii)  Qualifying  foreign  purchasing 
corporation.  A  purchasing  corporation 
is  a  qualifying  foreign  purchasing 
corporation  only  if,  during  the 
acquisition  period  of  a  qualifying 
foreign  target,  all  the  corporations  in  the 
purchasing  corporation's  affiliated 
group  are  foreign  corporations  that  are 
not  subject  to  United  States  tax. 

(iii)  Qualifying  foreign  target.  A  target 
is  a  qualifying  foreign  target  only  if 


target  and  its  target  affiliates  are.  foreign 
corporations  that,  diuing  target's 
acquisition  period,  are  not  subject  to 
United  States  tax  (and  will  not  become 
subject  to  United  States  tax  during  such 
period  because  of  a  section  338 
election).  A  target  affiliate  is  taken  into 
account  for  purposes  of  the  preceding 
sentence  only  if,  during  target's  12- 
month  acquisition  period,  it  is  or 
becomes  a  member  of  the  affiliated 
group  that  includes  the  purchasing 
corporation. 

(iv)  Triggering  event.  A  triggering 
event  occurs  in  the  taxable  year  of  the 
qualifying  foreign  purchasing 
corporation  in  which  either  that 
corporation  or  any  corporation  in  its 
affiliated  group  becomes  subject  to 
United  States  tax. 

(v)  Subject  to  United  States  tax.  For 
purposes  of  this  paragraph  (e)(1),  a 
foreign  corporation  is  considered 
subject  to  United  States  tax — 

(A)  For  the  taxable  year  for  which  that 
corporation  is  required  under  §  1.6012 
2(g)-(other  than  §  1.6012- 
2(g)(2)(i)(B)(2))  to  file  a  United  States 
income  tax  return;  or 

(B)  For  the  period  during  which  that 
corporation  is  a  controlled  foreign 
corporation,  a  passive  foreign 
investinent  company  for  which  an 
election  imder  section  1295  is  in  effect, 
a  foreign  investment  company,  or  a 
foreign  corporation  the  stock  ownership 
of  which  is  described  in  section 
552(a)(2). 

(2)  Acquisition  period.  For  purposes 
of  this  paragraph  (e),  the  term 
acquisition  period  means  the  period 
beginning  on  the  first  day  of  the  12- 
month  acquisition  period  and  ending  on 
the  acquisition  date. 

(3)  Statement  of  section  338  election 
may  be  filed  by  United  States 
shareholders  in  certain  cases.  The 
United  States  shareholders  (as  defined 
in  section  951(b))  of  a  foreign 
purchasing  corporation  that  is  a 
controlled  foreign  corporation  (as 
defined  in  section  957  (taking  into 
account  section  953(c)))  may  file  a 
statement  of  section  338  election  on 
behalf  of  the  purchasing  corporation  if 
the  piut;hasing  corporation  is  not 
required  under  §  1.6012-2(g)  (other  than 
S  1.6012-2(g)(2)(i)(B)(2))  to  file  a  United 
States  income  tax  return  for  its  taxable 
year  that  includes  the  acquisition  date. 
Form  8023  must  be  filed  as  described  in 
the  form  and  its  instructions  and  also 
must  be  attached  to  the  Form  5471 
(information  return  with  respect  to  a 
foreign  corporation)  filed  with  respect  to 
the  purchasing  corporation  by  each 


United  States  shareholder  for  the 
purchasing  corporation's  taxable  year 
that  includes  the  acquisition  date  (or,  if 
paragraph  (e)(l)(i)  of  this  section  applies 
to  the  election,  for  the  purchasing 
corporation's  taxable  year  within  which 
it  becomes  a  controlled  foreign 
corporation).  The  provisions  of  §  1.964- 
1(c)  (including  §  1.964-l(c)(7))  do  not 
apply  to  an  election  made  by  the  United 
States  shareholders. 

(4)  Notice  requirement  for  U.S. 
persons  holding  stock  in  foreign 
market— (i)  General  rule.  If  a  target 
subject  to  a  section  338  election  was  a 
controlled  foreign  corporation,  a  passive 
foreign  investment  company,  or  a 
foreign  personal  holding  company  at 
any  time  during  the  portion  of  its 
taxable  year  that  ends  on  its  acquisition 
date,  the  purchasing  corporation  must 
deliver  written  notice  of  the  election 
(and  a  copy  of  Form  8023,  its 
attachments  and  instructions)  to — 

(A)  Each  U.S.  person  (other  than  a 
member  of  the  affiliated  group  of  which 
the  purchasing  corporation  is  a  member 
(the  purchasing  group  member))  that,  on 
the  acquisition  date  of  the  foreign  target, 
holds  stock  in  the  foreign  target;  and 

(B)  Each  U.S.  person  (other  than  a 
piurhasing  group  member)  that  sells 
stock  in  the  foreign  target  to  a 
purchasing  group  member  diuing  the 
foreign  target's  12-month  acquisition 
period. 

(ii)  Limitation.  The  notice 
requirement  of  this  paragraph  (e)(4) 
applies  only  where  the  section  338 
election  for  the  foreign  target  affects 
income,  gain,  loss,  deduction,  or  credit 
of  the  U.S.  person  described  in 
paragraph  (e)(4)(i)  of  this  section  under 
section  551,  951, 1248,  or  1293. 

(iii)  Form  of  notice.  The  notice  to  U.S. 
persons  must  be  identified  prominently 
as  a  notice  of  section  338  election  and 
must — 

(A)  Contain  the  name,  address,  and 
employer  identification  number  (if  any) 
of,  and  the  country  (and,  if  relevant,  the 
lesser  political  subdivision)  under  the 
laws  of  which  is  organized,  the 
purchasing  corporation  and  the  relevant 
target  (i.e.,  target  the  stock  of  which  the 
particular  U.S.  person  held  or  sold 
under  the  circumstances  described  in 
paragraph  {e)(4)(i)  of  this  section); 

(B)  Identify  those  corporations  as  the 
purchasing  corporation  and  the  foreign 
target,  respectively;  and 

(C)  Contain  the  following  declaration 
(or  a  substantially  similar  declaration): 
THIS  DOCUMENT  SERVES  AS  NOTICE 


OP  AN  ELECTION  UNDER  SECTION 
33fi;FOR  THE  ABOVE  CITED  FOREIGN 
TARGET  THE  STOCK  OF  WHICH  YOU 
EITHER  HELD  OR  SOLD  UNDER  THE 
CIRCUMSTANCES  DESCRIBED  IN 
TFBASURY  REGULATIONS  SECTION 
1.3  ^8-2(e)(4).  FOR  POSSIBLE  UNITED 
ST  ATES  FEDERAL  INCOME  TAX 
CONSEQUENCES  UNDER  SECTION 
55|t  951. 1248.  OR  1293  OF  THE 

iAL  REVENUE  CODE  OF  1986 
^T  MAY  APPLY  TO  YOU.  SEE 
^SURY  REGULATIONS  SECTION 
i8-9(b).  YOU  MAY  BE  REQUIRED 
ATTACH  THE  INFORMATION 
TACHED  TO  THIS  NOTICE  TO 
jlTAIN  RETURNS. 
|iv)  Timing  of  notice.  The  notice 
auired  by  this  paragraph  (e)(4)  must 
befdelivered  to  the  U.S.  person  on  or 
before  the  later  of  the  120th  day  after  the 
acquisition  date  of  the  particular  target 
or  me  day  on  which  Form  8023  is  filed. 
Tim  notice  is  considered  delivered  on 
thfjdate  it  is  mailed  to  the  proper 
address  (or  an  address  similar  enough  to 
complete  delivery),  unless  the  date  it  is 
mailed  cannot  be  reasonably 
dek^rmined.  The  date  of  mailing  will  be 
dejt^rmined  under  the  rules  of  section 
75|Q2.  For  example,  the  date  of  mailing 
is  ^e  date  of  U.S.  postmark  or  the 
applicable  date  recorded  or  marked  by 
usimated  delivery  service, 
(t)  Consequence  of  failure  to  comply. 

tement  of  section  338  election  is 
j  valid  if  timely  notice  is  not  given  to 
I  or  more  U.S.  persons  described  in 
;  paragraph  (e)(4)-  If  the  form  of 
^ce  foils  to  comply  with  all 
^uirements  of  this  paragraph  (e)(4). 
the;  section  338  election  is  valid,  but  the 
w^ver  rule  of  §  1.338-10(b)(l)  does  not 

[Vtl)  Good  faith  effort  to  comply.  The 
piilchasing  corporation  will  be 
considered  to  have  complied  with  this 
pajilagraph  (e)(4),  even  though  it  failed  to 
prbvide  notice  or  provide  timely  notice 
:o|^ch  person  described  in  this 

iph  (e)(4).  if  the  Commissioner 
srmines  that  the  purchasing 
3oration  made  a  good  faith  effort  to 
itify  and  provide  timely  notice  to 
se  U.S.  persons. 

Qualification  for  ttw  section  338 
•l#4tion. 

I(^)  Scope.  This  section  provides  rules 
on  iwhether  certain  acquisitions  of  stock 
arej  qualified  stock  pmchases  and  on 
other  miscellaneous  issues  under 
sedtion  338. 

ip)  flu7es  relating  to  qualified  stock 
p^rchases — (1)  Purchasing  corporation 
requirement.  An  individual  cannot 
m  ^e  a  qualified  stock  purchase  of 
ta-Cet.  Section  338(d)(3)  requires,  as  a 
cc  I  idition  of  a  qualified  stock  purchase. 


to 


that  a  corporation  purchase  the  stock  of 
target.  If  an  individual  forms  a 
corporation  (new  P)  to  acquire  target 
stock,  new  P  can  make  a  qualified  stock 
purchase  of  target  if  new  P  is  considered 
for  tax  purposes  to  purchase  the  target 
stock.  Facts  that  may  indicate  that  new 
P  does  not  purchase  the  target  stock 
include  new  P  merging  dov^rnstream  into 
target,  liquidating,  or  otherwise 
disposing  of  the  target  stock  following 
the  purported  qualified  stock  purchase. 

(2)  Purchase— [i)  Definition.  The  term 
purchase  has  the  same  meaning  as  in 
section  338(h)(3). 

(ii)  Purchase  of  target.  A  purchase  of 
a  share  of  target  stock  occurs  so  long  as 
more  than  a  nominal  amount  is  paid  for 
such  share. 

(iii)  Purchase  of  target  affiliate.  Stock 
in  a  target  affihate  acquired  by  new 
target  in  the  deemed  asset  sale  of  target's 
assets  is  considered  purchased  if,  under 
general  principles  of  tax  law,  new  target 
is  considered  to  own  stock  of  the  target 
affiliate  meeting  the  requirements  of 
section  1504(a)(2),  notwithstanding  that 
no  amount  may  be  allocated  to  target's 
stock  in  the  target  affiliate. 

(3)  Acquisitions  of  stock  from  related 
corporations — (i)  In  general.  Stock 
acquired  by  a  purchasing  corporation 
from  a  related  corporation  (R)  is 
generally  not  considered  acquired  by 
purchase.  See  section  338(h)(3)(A)(iii). 

(ii)  Time  for  testing  relationship.  For 
purposes  of  section  338(h)(3)(A)(iii),  a 
purchasing  corporation  is  treated  as 
.  related  to  another  person  if  the 
relationship  specified  in  section 
338(h)(3)(A)(iii)  exists— 

(A)  In  the  case  of  a  single  transaction, 
inunediately  after  the  purchase  of  Target 
stock: 

(B)  In  the  case  of  a  series  of 
acquisitions  otherwise  constituting  a 
qualified  stock  purchase  within  the 
meaning  of  section  338(d)(3), 
immediately  after  the  last  acquisition  in 
such  series;  and 

(C)  In  the  case  of  a  series  of 
transactions  effected  pursuant  to  an 
integrated  plan  to  dispose  of  Target 
stock,  immediately  after  the  last 
transaction  in  such  series. 

(iii)  Cases  where  section  338(h)(3)(C) 
applies — acquisitions  treated  as 
purchases.  If  section  338(h)(3)(C) 
applies  and  the  purchasing  corporation 
is  treated  as  acquiring  stock  by  purchase 
frt)m  R,  solely  for  purposes  of 
determining  when  the  stock  is 
considered  acquired,  target  stock 
acquired  from  R  is  considered  to  have 
been  acquired  by  the  piuchasing 
corporation  on  the  day  on  which  the 
purchasing  corporation  is  first 
considered  to  own  that  stock  under 


section  318(a)  (other  than  section 
318(a)(4)). 

(iv)  Examples.  The  following 
examples  illustrate  this  paragraph  (b)(3): 

Example  1.  (i)  S  is  the  parent  of  a  group 
of  corporations  that  are  engaged  in  various 
businesses.  Prior  to  January  1,  Year  1,  S 
decided  to  discontinue  its  involvement  in 
one  line  of  business.  To  accomplish  this,  S 
forms  a  new  corporation,  Newco,  with  a 
nominal  amount  of  cash.  Shortly  thereafter, 
on  January  1,  Year  1,  S  transfers  all  the  stock 
of  the  subsidiary  conducting  the  unwanted 
business  (Target)  to  Newco  in  exchange  for 
100  shares  of  Newco  common  stock.  Prior  to 
January  1,  Year  1,  S  and  Underwriter  (U)  had 
entered  into  a  binding  agreement  pursuant  to 
which  U  would  purchase  60  shares  of  Newco 
common  stock  from  S  and  then  sell  those 
shares  in  an  Initial  Public  Offering  (IPO).  On 
January  6,  Year  1,  the  IPO  closes. 

(ii)  Newro's  acquisition  of  Target  stock  is 
one  of  a  series  of  transactions  undertaken 
pursuant  to  one  integrated  plan.  The  series  of 
transactions  ends  with  the  closing  of  the  IPO 
and  the  transfer  of  all  the  shares  of  stock  in 
accordance  with  the  agreements. 
Inunediately  after  the  last  transaction  effected 
pursuant  to  the  plan,  S  owns  40  percent  of 
Newco,  which  does  not  give  rise  to  a 
relationship  described  in  section 
338(h)(3)(AMiii).  See  paragraph  (b)(3)(ii)(C)  of 
this  section.  Accordingly,  S  and  Newco  are 
not  related  for  purposes  of  section 
338(h)(3)(A)(iii). 

(iii)  Further,  because  Newco's  basis  in  the 
Target  stock  is  not  determined  by  reference 
to  S's  basis  in  the  Target  stock  and  because 
the  transaction  is  not  an  exchange  to  which 
section  351,  354,  355,  or  356  applies. 
Newco's  acquisition  of  the  Target  stock  is  a 
purchase  within  the  meaning  of  section 
338(h)(3). 

Example  2.  (i)  On  January  1  of  Year  1 .  P 
purchases  75  percent  in  value  of  the  R  stock. 
On  that  date,  R  owns  4  of  the  100  shares  of 
T  stock  On  June  1  of  Year  1.  R  acquires  an 
additional  16  shares  of  T  stock.  On  December 
1  of  Year  1,  P  purchases  70  shares  of  T  stock 
from  an  unrelated  person  and  12  of  the  20 
shares  of  T  stock  held  by  R. 

(ii)  Of  the  12  shares  of  T  stock  purchased 
by  P  from  R  on  December  1  of  Year  1 ,  3  of 
those  shares  are  deemed  to  have  been 
acquired  by  P  on  January  1  of  Year  1.  the  date 
on  which  3  of  the  4  shares  of  T  stoclc  held 
by  R  on  that  date  were  first  considered 
owned  by  P  under  section  318(a)(2)(C)  (i.e.. 
4X.75).  The  remaining  9  shares  of  T  stc«ck 
purchased  by  P  from  R  on  December  1  of 
Year  1,  are  deemed  to  have  been  acquired  by 
P  on  June  1  of  Year  1,  the  date  on  which  an 
additional  12  of  the  20  shares  of  T  stock 
owned  by  R  on  that  date  were  first 
considered  owned  by  P  under  section 
318(a)(2)(C)  (i.e..  (20x.75)  -3).  Because  stock 
acquisitions  by  P  sufficient  for  a  qualified 
stock  purchase  of  T  occur  within  a  12-month 
period  (i.e.,  3  shares  constructively  on 
January  1  of  Year  1.  9  shares  constructively 
on  June  1  of  Year  1.  and  70  shares  actually 
on  December  1  of  Year  1),  a  qualified  stock 
purchase  is  made  on  December  1  of  Year  1. 

Example  3.  (i)  On  February  1  of  Year  1.  P 
acquires  25  percent  in  value  of  the  R  stock 


43482 


Federal  Register /Vol.  64,  No.  153 /Tuesday,  August  10,  1999 /Proposed  Rules 


from  B  (the  sole  shareholder  of  P).  That  R 
stock  is  not  acquired  by  purchase.  See 
section  338(h)(3)(A)(iii).  On  that  date,  R  owns 
4  of  the  100  shares  of  T  stock.  On  June  1  of 
Year  1,  P  purchases  an  additional  25  percent 
in  value  of  the  R  stock,  and  on  January  1  of 
Year  2,  P  purchases  another  25  percent  in 
value  of  the  R  stock.  On  June  1  of  Year  2,  R 
acquires  an  additional  16  shares  of  the  T 
stock.  On  December  1  of  Year  2,  P  purchases 
68  shares  of  the  T  stock  from  an  unrelated 
person  and  12  of  the  20  shares  of  the  T  stock 
held  by  R. 

(ii)  Of  the  12  shares  of  the  T  stock 
purchased  by  P  &x)m  R  on  December  1  of 
Year  2,  2  of  those  shares  are  deemed  to  have 
been  acquired  by  P  on  June  1  of  Year  1,  the 
date  on  which  2  of  the  4  shares  of  the  T  stock 
held  by  R  on  that  date  were  first  considered 
OMmed  by  P  under  section  318(a)(2j(C)  (i.e., 
4X.5).  For  purposes  of  this  attribution,  the  R 
stock  need  not  be  acquired  by  P  by  purchase. 
See  s«M;tlon  338(h)(1).  (By  contrast,  the 
acquisition  of  the  T  stock  by  P  from  R  does 
not  qualify  as  a  purchase  unless  P  has 
acquired  at  least  50  percent  in  value  of  the 
R  stock  by  purchase.  Section  338(h)(3)(C)(i).) 
Of  the  remaining  10  shares  of  the  T  stock 
purchased  by  P  fitim  R  on  December  1  of 
Year  2, 1  of  Uiose  shares  is  deemed  to  have 
been  acquired  by  P  on  January  1  of  Year  2, 
the  date  on  which  an  additional  1  share  of 
the  4  shares  of  the  T  stock  held  by  R  on  that 
date  was  first  considered  owned  by  P  under 
section  318(a)(2)(C)  (i.e.,  (4x.75)— 2).  The 
remaining  9  shares  of  the  T  stock  purchased 
by  P  frtim  R  on  December  1  of  Year  2,  are 
deemed  to  have  been  acquired  by  P  on  June 
1  of  Year  2,  the  date  on  which  an  additional 
12  shares  of  the  T  stock  held  by  R  on  that 
date  were  first  considered  owned  by  P  under 
section  318(a)(2)(C)  (i.e.,  (20x.75)— 3). 
Because  a  qualified  stock  purchase  of  T  by 
P  is  made  on  December  1  of  Year  2,  only  if 
all  12  shares  of  the  T  stock  purchased  by  P 
from  R  on  that  date  are  considered  acquired 
during  a  12-month  period  ending  on  that  date 
(so  that,  in  conjunction  with  the  68  shares  of 
the  T  stock  P  purchased  on  that  date  from  the 
unrelated  person,  80  of  T's  100  shares  are 
acquired  by  P  during  a  12-month  period)  and 
because  2  of  those  12  shares  are  considered 
to  have  been  acquired  by  P  more  than  12 
months  before  Etecember  1  of  Year  2  (i.e.,  on 
June  1  of  Year  1),  a  qualified  stock  purchase 
is  not  made.  (Under  §  1.338-8(j)(2),  for 
purposes  of  applying  the  consistency  rules,  P 
is  treated  as  making  a  qualified  stock 
purchase  of  T  if,  pursuant  to  an  arrangement, 
P  purchases  T  stock  satisfying  the 
requirements  of  section  1504(a)(2)  over  a 
period  of  more  than  12  months.) 

Example  4.  Assimie  the  same  facts  as  in 
Example  3,  except  that  on  February  1  of  Year 
1,  P  acquires  25  percent  in  value  of  the  R 
stock  by  purchase.  The  result  is  the  same  as 
in  Example  3. 

(4)  Acquisition  date  for  tiered 
targets — (i)  Stock  sold  in  deemed  asset 
sale.  If  an  election  under  section  338  is 
made  for  target,  old  target  is  deemed  to 
sell  target's  assets  and  new  target  is 
deemed  to  acquire  those  assets.  Under 
section  338(h)(3)(B),  new  target's 
deemed  purchase  of  stock  of  another 


corporation  is  a  purchase  for  purposes 
of  section  338(d)(3)  on  the  acquisition 
date  of  target.  If  new  target's  deemed 
purchase  causes  a  qualified  stock 
purchase  of  the  other  corporation  and  if 
a  section  338  election  is  made  for  the 
other  corporation,  the  acquisition  date 
for  the  other  corporation  is  the  same  as 
the  acquisition  date  of  target.  However, 
the  deemed  sale  and  purchase  of  the 
other  corporation's  assets  is  considered 
to  take  place  after  the  deemed  sale  and 
purchase  of  target's  assets. 

(ii)  Examples.  The  following 
examples  illustrate  this  paragraph  (b)(4): 

Example  1 .  A  owns  all  of  the  T  stock.  T 
owns  50  of  the  100  shares  of  X  stock.  The 
other  50  shares  of  X  stock  are  owned  by 
corporation  Y,  which  is  unrelated  to  A,  T,  or 
P.  On  January  1  of  Year  1,  P  makes  a 
qualified  stock  purchase  of  T  from  A  and 
makes  a  section  338  election  for  T.  On 
December  1  of  Year  1,  P  purchases  the  50 
shares  of  X  stock  held  by  Y.  A  qualified  stock 
purchase  of  X  is  made  on  December  1  of  Year 
1,  because  the  deemed  purchase  of  50  shares 
of  X  stock  by  new  T  because  of  the  section 
338  election  for  T  and  the  actual  purchase  of 
50  shares  of  X  stock  by  P  are  treated  as 
purchases  made  by  one  corporation.  Section 
338(h)(8).  For  purposes  of  determining 
whether  those  purchases  occur  within  a  12- 
month  acquisition  period  as  required  by 
section  338(d)(3),  T  is  deemed  to  purchase  its 
X  stock  on  T's  acquisition  date,  i.e.,  January 
1  of  Year  1. 

Example  2.  On  January  1  of  Year  1,  P 
makes  a  qualified  stock  purchase  of  T  and 
makes  a  section  338  election  for  T.  On  that 
day.  T  sells  all  of  the  stock  of  Tl  to  A. 
Although  T  held  all  of  the  Tl  stock  on  T's 
acquisition  date,  T  is  not  considered  to  have 
purchased  the  Tl  stock  because  of  the  section 
338  election  for  T.  In  order  for  T  to  be  treated 
as  purchasing  the  Tl  stock,  T  must  hold  the 
Tl  stock  when  T's  deemed  asset  sale  occurs. 
The  deemed  asset  sale  is  considered  the  last 
transaction  of  old  T  at  the  close  of  T's 
acquisition  date.  Accordingly,  the  Tl  stock 
actually  disposed  of  by  T  on  the  acquisition 
date  is  not  included  in  the  deemed  asset  sale. 
Thus,  T  does  not  make  a  qualified  stock 
purchase  of  Tl. 

(5)  Effect  of  redemptions — (i)  General 
rule.  Except  as  provided  in  this 
paragraph  (b)(5),  a  qualified  stock 
purchase  is  made  on  the  first  day  on 
which  the  percentage  ownership 
requirements  of  section  338(d)(3)  are 
satisfied  by  reference  to  target  stock  that 
is  both — 

(A)  Held  on  that  day  by  the 
purchasing  corporation;  and 

(B)  Purchased  by  the  purchasing 
corporation  during  the  12-month  period 
ending  on  that  day. 

(ii)  Redemptions  from  persons 
unrelated  to  the  purchasing  corporation. 
Target  stock  redemptions  from  persons 
imrelated  to  the  purchasing  corporation 
that  occtu'  during  the  12-month 
acquisition  period  are  taken  into 


account  as  reductions  in  target's 
outstanding  stock  for  purposes  of 
determining  whether  target  stock 
purchased  by  the  purchasing 
corporation  in  the  12-month  acquisition 
period  satisfies  the  percentage 
ownership  requirements  of  section 
338(d)(3). 

(ill)  Redemptions  from  the  purchasing 
corporation  or  related  persons  during 
12-month  acquisition  period — (A) 
General  rule.  For  purposes  of  the 
percentage  ownership  requirements  of 
section  338(d)(3),  a  redemption  of  target 
stock  diuing  the  12-month  acquisition 
period  from  the  purchasing  corporation 
or  from  any  person  related  to  the 
purchasing  corporation  is  not  taken  into 
account  as  a  reduction  in  target's 
outstanding  stock. 

(B)  Exception  for  certain  redemptions 
from  related  corporations.  A  redemption 
of  target  stock  during  the  12-month 
acquisition  period  from  a  corporation 
related  to  the  purchasing  corporation  is 
taken  into  accoimt  as  a  reduction  in 
target's  outstanding  stock  to  the  extent 
that  the  redeemed  stock  would  have 
been  considered  purchased  by  the 
piuchasing  corporation  (because  of 
section  338(h)(3)(C))  during  the  12- 
month  acquisition  period  if  the 
redeemed  stock  had  been  acquired  by 
the  purchasing  corporation  from  the 
related  corporation  on  the  day  of  the 
redemption.  See  paragraph  (b)(3)  of  this 
section. 

(iv)  £xainp7es.  The  following 
examples  illustrate  this  paragraph  (b)(5): 

Example  1.  QSP  on  stock  purchase  date; 
redemption  from  unrelated  person  during  12- 
month  period.  A  owns  all  100  shares  of  T 
stock.  On  January  1  of  Year  1,  P  purchases 
40  shares  of  the  T  stock  from  A.  On  July  1 
of  Year  1,  T  redeems  25  shares  from  A.  On 
December  1  of  Year  1,  P  purchases  20  shares 
of  the  T  stock  &t)m  A.  P  makes  a  qualified 
stock  purchase  of  T  on  December  1  of  Year 
1,  because  the  60  shares  of  T  stock  purchased 
by  P  within  the  12-month  period  ending  on 
that  date  satisfy  the  80-percent  ownership 
requirements  of  section  338(d)(3)  (i.e.,  60/75 
shares),  determined  by  taking  into  account 
the  redemption  of  25  shares. 

Example  2.  QSP  on  stock  redemption  date; 
redemption  from  unrelated  person  during  12- 
month  period.  The  frtcts  are  the  same  as  in 
Example  1,  except  that  P  purchases  60  shares 
of  T  stock  on  January  1  of  Year  1  and  none 
on  December  1  of  Year  1.  P  makes  a  qualified 
stock  purchase  of  T  on  July  1  of  Year  1, 
because  that  is  the  first  day  on  which  the  T 
stock  purchased  by  P  within  the  preceding 
12-month  period  satisfies  the  80-percent 
ownership  requirements  of  section  338(d)(3) 
(i.e.,  60/75  shares),  determined  by  taking  into 
account  the  redemption  of  25  shares. 

Example  3.  Redemption  from  purchasing 
corporation  not  taken  into  account.  On 
December  15  of  Year  1,  T  redeems  30  percent 
of  its  stock  from  P.  The  redeemed  stock  was 
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d  by  P  for  several  years  and  constituted 
total  interest  in  T.  On  December  1  of  Year 
''  purchases  the  remaining  T  stock  from  A. 
P  does  not  make  a  qualified  stock  purchase 
of  l|  on  December  1  of  Year  2.  For  purposes 
e  80-percent  ownership  requirements  of 
on  338(d)(3).  the  redemption  of  P's  T 

on  December  15  of  Year  1  is  not  taken 
account  as  a  reduction  in  T's 
ouittanding  stock. 
1  itcawple  4.  Redemption  from  related 
>n  taken  into  account.  On  January  1  of 
1 ,  P  purchases  60  of  the  100  shares  of 
.  On  that  date,  X  owns  40  of  the  100 
s  of  T  stock.  On  April  1  of  Year  1,  T 
s  X's  T  stock  and  P  purchases  the 
reibaining  60  shares  of  T  stock  from  an 
uifflated  person.  For  purposes  of  the  80- 
pettent  ownership  requirements  of  section 
33$|(d)(3),  the  redemption  of  the  T  stock  from 

X  4  person  related  to  P)  is  taken  into  account 
as  ^  reduction  in  T's  outstanding  stock.  If  P 
ha  J  purchased  the  40  redeemed  shares  uom 

X I  m  April  1  of  Year  1,  all  40  of  the  shares 
W(  i^d  have  been  considered  purchased 
(b^ause  of  section  338(h)(3){C)(i))  during  the 
12i-inonth  period  ending  on  April  1  of  Year 

of  the  40  shares  would  have  been 
idered  purchased  by  P  on  January  1  of 
1  and  Uie  remaining  16  shares  would 
been  considered  purchased  by  P  on 
Aiiril  1  of  Year  1).  See  paragraph  (b)(3)  of  this 
se<:iion.  Accordingly,  P  makes  a  qualifled 
st(^k  purchase  of  T  on  April  1  of  Year  1, 
be  :&use  the  60  shares  of  T  stock  purchased 
by  P  on  that  date  satisfy  the  80-percent 
ov  r&ership  requirements  of  section  338(d)(3) 
(i.il,  60/60  shares),  determined  by  taking  into 
ac  :punt  the  redemption  of  40  shares. 

j:)  Effect  of  post-acquisition  events  on 
elpbility  for  section  338  election — (1) 
Pdit-acquisition  elimination  of  target,  (i) 
Tkb  purchasing  corporation  may  make 
an  lelection  under  section  338  for  target 
eyen  though  target  is  liquidated  on  or 
aft#r  the  acquisition  date.  If  target 
liqiiidates  on  the  acquisition  date,  the 
liquidation  is  considered  to  occur  on  the 
following  day  and  immediately  after 
ndW  target's  deemed  purchase  of  assets. 
Tlte  purchasing  corporation  may  also 
melee  an  election  imder  section  338  for 
[et  even  thotigh  target  is  merged  into 

^ther  corporation,  or  otherwise 
osed  of  by  the  purchasing 

fporation  provided  that,  under  the 
facts  and  circumstances,  the  purchasing 
corporation  is  considered  for  tax 
pi  irposes  as  the  purchaser  of  the  target 
8t}ipk. 

i^i)  The  following  examples  illustrate 
tlii^  paragraph  (c)(1): 

Bxample  1.  On  January  1  of  Year  1,  P 
pt  ichases  tOO  percent  of  the  outstanding 
coqunon  stock  of  T.  On  June  1  of  Year  1,  P 
sells  the  T  stock  to  an  unrelated  person.    . 
A$$uming  that  P  is  considered  for  tax 
ptUposes  as  the  purchaser  of  the  T  stock,  P 
regains  eligible,  after  June  1  of  Year  1,  to 
mfake  a  section  338  election  for  T  that  results 
in  $  deemed. asset  sale  of  T's  assets  on 
JaUiary  1  ofYearl. 


Example  2.  On  January  1  of  Year  1,  P 
makes  a  qualifled  stock  purchase  of  T.  On 
that  date,  T  owns  the  stock  of  Tl.  On  March 
1  of  Year  1,  T  sells  the  Tl  stock  to  an 
unrelated  person.  On  April  1  of  Year  1,  P 
makes  a  section  338  election  for  T. 
Notwithstanding  that  the  Tl  stock  was  sold 
on  March  1  of  Year  1,  the  section  338 
election  for  T  on  April  1  of  Year  1  results  in 
a  qualiBed  stock  purchase  by  T  of  Tl  on 
January  1  of  Year  1.  See  paragraph  (b)(4)(i) 
of  this  section. 

(2)  Post-acquisition  elimination  of  the 
purchasing  corporation.  An  election 
under  section  338  may  be  made  for 
target  after  the  acquisition  of  assets  of 
the  purchasing  corporation  by  another 
corporation  in  a  transaction  described  in 
section  381(a),  provided  that  the 
purchasing  corporation  is  considered  for 
tax  purposes  as  the  purchaser  of  the 
target  stock.  The  acquiring  corporation 
in  the  section  381(a)  transaction  may 
make  an  election  under  section  338  for 
target. 

(3)  Consequences  of  post-Acquisition 
elimination  of  target— {i)  Scope.  The 
rules  of  this  paragraph  (c)(3)  apply  to 
the  transfer  of  target  assets  to  the 
purchasing  corporation  (or  another 
member  of  the  same  affiliated  group  as 
the  purchasing  corporation)  (the 
transferee)  following  a  qualified  stock 
purchase  of  target  stock,  if  the 
purchasing  corporation  does  not  make  a 
secticm  338  election  for  target 
Notwithstanding  the  rules  of  this 
para^aph  (c)(3),  section  354(a)  (and  so 
much  of  section  356  as  relates  to  section 
354)  cannot  apply  to  any  person  other 
than  the  purchasing  corporation  or 
another  member  of  the  same  affiliated 
group  as  the  piut:hasing  corporation 
imJess  the  transfer  of  target  assets  is 
pursuant  to  a  reorganization  as 
determined  without  regard  to  this 
paragraph  (c)(3). 

(ii)  Continuity  of  interest.  By  virtue  of 
section  338,  in  determining  whether  the 
continuity  of  interest  requirement  of 
§  1. 368-1  (b)  is  satisfied  on  the  transfer 
of  assets  from  target  to  the  transferee, 
the  purchasing  corporation's  target  stock 
acquired  in  the  qualified  stock  piut:hase 
represents  an  interest  on  the  part  of  a 
person  who  was  an  owner  of  the  target's 
business  enterprise  prior  to  the  transfer 
that  can  be  continued  in  a 
reorganization. 

(iii)  Control  requirement.  By  virtue  of 
section  338,  the  acquisition  of  target 
stock  in  the  quaUfied  stock  purchase 
will  not  prevent  the  ptuehasing 
corporation  from  qualifying  as  a 
shareholder  of  the  target  transferor  for 
the  ptirpose  of  determining  whether, 
immediately  after  the  transfer  of  target 
assets,  a  shareholder  of  the  transferor  is 
in  control  of  the  corporation  to  which 


the  assets  are  transferred  within  the 
meaning  of  section  368(a)(1)(D). 

(iv)  Example.  The  following  example 
illustrates  this  paragraph  (c)(3): 

Example,  (i)  Facts.  P,  T,  and  X  are 
domestic  corporations.  T  and  X  each  operate 
a  trade  or  business.  A  and  K,  individuals 
unrelated  to  P,  own  85  and  15  (>ercent. 
respectively,  of  the  stock  of  T.  P  owns  all  of 
the  stock  of  X.  The  total  adjusted  basis  of  T's 
property  exceeds  the  sum  of  T's  liabilities 
plus  the  amount  of  liabilities  to  which  T's 
property  is  subject.  P  purchases  all  of  A's  T 
stock  for  cash  in  a  qualified  stock  purchase. 
P  does  not  make  an  election  under  section 
338(g)  with  respect  to  its  acquisition  of  T 
stock.  Shortly  after  the  acquisition  date,  and 
as  part  of  the  same  plan,  T  merges  under 
applicable  state  law  into  X  in  a  transaction 
that,  but  for  the  question  of  continuity  of 
interest,  satisfies  all  the  requirements  of 
section  368(a)(1)(A).  In  the  merger,  all  of  T's 
assets  are  transferred  to  X.  P  and  K  receive 
X  stock  in  exchange  for  their  T  stock.  P 
intends  to  retain  the  stock  of  X  indefinitely. 

(ii)  Status  of  transfer  as  a  reorganization. 
By  virtue  of  section  338.  for  the  purpose  of 
determining  whether  the  continuity  of 
interest  requirement  of  §  1.368-l(b)  is 
satisfied,  P's  T  stock  acquired  in  the  qualified 
stock  purchase  represents  an  interest  on  the 
part  of  a  person  who  was  an  owner  of  T's 
business  enterprise  prior  to  the  transfer  that 
can  be  continued  in  a  reorganization  through 
P's  continuing  ownership  of  X.  Thus,  the 
continuity  of  interest  requirement  is  satisfied 
and  the  merger  of  T  into  X  is  a  reorganization 
within  the  meaning  of  section  368(a)(1)(A). 
Moreover,  by  virtue  of  section  338,  the 
requirement  of  section  368(a)(1)(D)  that  a 
target  shareholder  control  the  transferee 
immediately  after  the  transfer  is  satisfied 
because  P  controls  X  immediately  after  the 
transfer.  In  addition,  all  of  T's  assets  are 
transferred  to  X  in  the  merger  and  P  and  K 
receive  the  X  stock  exchanged  therefor  in 
pursuance  of  the  plan  of  reorganization. 
Thus,  the  merger  of  T  into  X  is  also  a 
reorganization  within  the  meaning  of  section 
368(a)(1)(D). 

(iii)  Treatment  ofTandX.  Under  section 
361(a),  T  recognizes  no  gain  or  loss  in  the 
merger.  Uncier  section  362(b).  X's  basis  in  the 
assets  received  in  the  merger  is  the  same  as 
the  basis  of  the  assets  in  T's  hands.  X 
succeeds  to  and  takes  into  account  the  items 
of  T  as  provided  in  section  381. 

(iv)  Treatment  of  P.  By  virtue  of  section 
338.  the  transfer  of  T  assets  to  X  is  a 
reorganization.  Pursuant  to  that 
reorganization,  P  exchanges  its  T  stock  solely 
for  stock  of  X,  a  party  to  the  reorganization. 
Because  P  is  the  purchasing  corporation, 
section  354  applies  to  P's  exchange  of  T  stock 
for  X  stock  in  the  merger  of  T  into  X.  Thus. 
P  recognizes  no  gain  or  loss  on  the  exchange. 
Under  section  358.  P's  basis  in  the  X  stock 
received  in  the  exchange  is  the  same  as  the 
basis  of  P's  T  stock  exdhangad  tlcrefor. 

(v)  Treatment  ofK.  Because  K  is  not  tii3 
purchasing  corporation  (or  an  affiliate 
thereof),  section  354  cannot  apply  to  K's 
exchange  of  T  stock  for  X  stock  in  the  merger 
of  T  into  X  unless  the  transfer  of  T's  assets 
is  pursuant  to  a  reorganization  as  determined 
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without  regard  to  S  1.338-3(c)(3).  Under 
general  principles  of  tax  law  applicable  to 
reorganizations,  the  continuity  of  interest 
requirement  is  not  satisfied  because  P's  stock 
purchase  and  the  merger  of  T  into  X  are 
pursuant  to  an  integrated  transaction  in 
which  A,  the  owner  of  85  percent  of  the  stock 
of  T,  received  solely  cash  in  exchange  for  A's 
T  stock.  See.  e.g.,  Yoc  Heating  v. 
Commissioner,  61  T.C.  168  (1973);  Kass  v. 
Commissioner.  60  T.C.  218  (1973),  afPd,  491 
F.2d  749  (3d  Cir.  1974).  Thus,  the  requisite 
continuity  of  interest  under  §  1.368-l(b)  is 
lacking  and  section  354  does  not  apply  to  K's 
exchange  of  T  stock  for  X  stock.  K  recognizes 
gain  or  loss,  if  any,  pursuant  to  section 
1001(c)  with  respect  to  its  T  stock. 

|f1-33S-4and1.33»-«    [RwtosignatMf  as 
}}1-33S-«  and  1.338-9] 

Par.  3.  Sectioas  1.338-4  and  1.338-5 
are  redesignated  as  §§  1.338-8  and 
1.338  9,  respectively. 

Par.  4.  New  §§1.338-4  and  1.338-5 
are  added  to  read  as  follows: 

f1,33S>4    Aggregate  deemed  sale  price; 
various  aapeets  of  taxation  of  tiie  deemed 


(a)  Scope.  This  section  provides  rules 
under  section  338(a)(1)  to  determine  the 
aggregate  deemed  sale  price  (ADSP)  for 
target.  ADSP  is  the  amount  for  which 
old  target  is  deemed  to  have  sold  all  of 
its  assets  in  the  deemed  asset  sale. 
ADSP  is  allocated  among  target's  assets 
in  accordance  with  §  1.338-6  to 
determine  the  amount  for  which  each 
asset  is  deemed  to  have  been  sold. 
When  an  increase  or  decrease  with 
respect  to  an  element  of  ADSP  is 
required,  under  general  principles  of  tax 
law,  after  the  close  of  new  target's  £rst 
taxable  year,  redetermined  ADSP  is 
allocated  among  target's  assets  in 
accordance  with  §  1.338-7.  This  section 
also  provides  rules  regarding  the* 
recognition  of  gain  or  loss  on  the 
deemed  sale  of  target  affiliate  stock. 
Notwithstanding  section  338(h)(6)(B)(ii), 
stock  held  by  a  target  affiliate  in  a 
foreign  corporation  or  in  a  corporation 
that  is  a  DISC  or  that  is  described  in 
section  1248(e)  is  not  excluded  from  the 
operation  of  section  338. 

(b)  Determination  of  ADSP— {1) 
General  rule.  ADSP  is  the  sum  of — 

(i)  The  grossed-up  amount  realized  on 
the  sale  to  the  purchasing  corporation  of 
the  purchasing  corporation's  recently 
purchased  target  stock  (as  defined  in 
section  338(b)(6)(A));  and 

(ii)  The  liabilities  of  old  target. 

(2)  Time  and  amount  of  ADSP— (i) 
Original  determination.  ADSP  is 
initially  determined  at  the  beginning  of 
the  day  after  the  acquisition  date  of 
target.  General  principles  of  tax  law 
apply  in  determining  the  timing  and 
amount  of  the  elements  of  ADSP. 

(ii)  Redetermination  of  ADSP.  ADSP 
is  redetermined  at  such  time  and  in 


such  amount  as  an  increase  or  decrease 
would  be  required,  under  general 
principles  of  tax  law,  for  the  elements 
of  ADSP.  For  example,  ADSP  is 
redetermined  because  of  an  increase  or 
decrease  in  the  amoimt  realized  for 
recently  purchased  stock  or  because 
liabilities  not  originally  taken  into 
accoimt  in  determining  ADSP  are 
subsequently  taken  into  account.  An 
increase  or  decrease  to  one  element  of 
ADSP  may  cause  an  increase  or  decrease 
to  the  other  element  of  ADSP.  For 
example,  if  an  increase  in  the  amount 
realized  for  recently  purchased  stock  of 
target  is  taken  into  account  after  the 
acquisition  date,  any  increase  in  the  tax 
liability  of  target  for  the  deemed  sale 
gain  is  also  taken  into  account  when 
ADSP  is  redetermined.  Increases  or 
decreases  with  respect  to  the  elements 
of  ADSP  that  are  taken  into  account 
before  the  close  of  new  target's  first 
taxable  year  are  taken  into  accoimt  for 
purposes  of  determining  ADSP  and  the 
deemed  sale  gain  as  if  they  had  been 
taken  into  account  at  the  beginning  of 
the  day  after  the  acquisition  date. 
Increases  or  decreases  with  respect  to 
the  elements  of  ADSP  that  are  taken  into 
account  after  the  close  of  new  target's 
first  taxable  year  result  in  the 
reallocation  of  ADSP  among  target's 
assets  under  §  1.338-7. 

(iii)  Example.  The  following  example 
illustrates  this  paragraph  (b)(2): 

Example.  In  Year  1,  T.  a  manufacturer, 
purchases  a  customized  delivery  truck  from 
X  with  purchase  money  indebtedness  having 
a  stated  principal  amouAt  of  $100,000.  P 
acquires  all  of  the  stock  of  T  in  Year  3  for 
$700,000  and  makes  a  section  338  election 
for  T.  Assume  T  has  no  liabilities  other  than 
its  purchase  money  indebtedness  to  X.  In 
Year  4,  when  T  is  neither  insolvent  nor  in  a 
title  11  case,  T  and  X  agree  to  reduce  the 
amount  of  the  purchase  money  indebtedness 
to  $80,000.  Assume  further  that  the  reduction 
would  be  a  purchase  price  reduction  under 
section  108(e)(5).  T  and  X's  agreement  to 
reduce  the  amount  of  the  purchase  money 
indebtedness  would  not,  under  general 
principles  of  tax  law  that  would  apply  if  the 
deemed  asset  sale  had  actually  occurred, 
change  the  amount  of  liabilities  of  old  target 
taken  into  account  in  determining  its  amount 
realized.  Accordingly,  ADSP  is  not 
redetermined  at  the  lime  of  the  reduction. 
See  §  1.338-5{b)(2)(iii)  Example  1  for  the 
effect  on  AGUB. 

(c)  Grossed-up  amount  realized  on  the 
sale  to  the  purchasing  corporation  of  the 
purchasing  corporation's  recently 
purchased  target  stock — (1) 
Determination  of  amount.  The  grossed- 
up  amount  realized  on  the  sale  to  the 
purchasing  corporation  of  the 
purchasing  corporation's  recently 
purchased  target  stock  is  an  amount 
equal  to — 


(i)  The  amoimt  realized  on  the  sale  to 
the  piuchasing  corporation  of  the 
purchasing  corporation's  recently 
purchased  target  stock  determined  as  if 
old  target  were  the  selling  shareholder 
and  the  installment  method  were  not 
available  and  determined  without 
regard  to  the  selling  costs  taken  into 
account  in  paragraph  (c)(l)(iii)  of  this 
section; 

(ii)  Divided  by  the  percentage  of  target 
stock  (by  value,  determined  on  the 
acquisition  date)  attributable  to  that 
recently  purchased  target  stock; 

(iii)  Less  the  selling  costs  inciured  by 
the  selling  shareholders  in  connection 
Mrith  the  sale  to  the  purchasing 
corporation  of  the  purchasing 
corporation's  recently  purchased  target 
stock  that  reduce  their  amount  realized 
on  the  sale  of  the  stock  (e.g.,  brokerage 
commissions  and  any  similar  costs  to 
sell  the  stock). 

(2)  Example.  The  following  example 
illustrates  diis  paragraph  (c): 

Example.  T  has  two  classes  of  stock 
outstanding,  voting  common  stock  and 
preferred  stock  not  taken  into  account  for 
purposes  of  section  1504(a)(2).  On  March  1 
of  Year  1 ,  P  purchases  40  percent  of  the 
outstanding  T  stock  from  Si  for  $500,  20 
percent  of  the  outstanding  T  stock  from  S2 
for  $225,  and  20  percent  of  the  outstanding 
T  stock  from  S3  for  $275.  On  that  date,  the 
fair  market  value  of  all  the  T  voting  common 
stock  is  $1,250  and  the  preferred  stock  $750. 
Si,  S2,  and  S3  respectively  incur  $40,  $35, 
and  $25  of  selling  costs.  Si  continues  to  own 
the  remaining  20  percent  of  the  outstanding 
T  stock.  The  grossed-up  amount  realized  on 
the  sale  to  P  of  P's  recently  purchased  T  stock 
is  calculated  as  follows:  The  total  amount 
realized  (without  regard  to  selling  costs)  is 
$1,000  (500  +  225  +  275).  The  percentage  of 
T  stock  by  value  on  the  acquisition  date 
attributable  to  the  recently  purchased  T  stock 
is  50%  (1,000/(1,250  +  750)).  The  selling 
costs  are  $100  (40  -«-  35  +  25).  The  grossed- 
up  amount  realized  is  $1,900  (l,000/.5 
-100). 

(d)  Liabilities  of  old  target— (1)  In 
general.  The  liabilities  of  old  target  are 
the  liabilities  of  target  (and  the 
liabilities  to  which  target's  assets  are 
subject)  as  of  the  begiiming  of  the  day 
after  the  acquisition  date  (other  than 
liabilities  that  were  neither  liabilities  of 
old  target  nor  liabilities  to  which  old 
target's  assets  were  subject).  In  order  to 
be  taken  into  account  in  ADSP,  a 
liability  must  be  a  liability  of  target  that 
is  properly  taken  into  accoimt  in 
amount  realized  under  general 
principles  of  tax  law  that  would  apply 
if  old  target  had  sold  its  assets  to  an 
unrelated  person  for  consideration  that 
included  that  person's  assumption  of,  or 
taking  subject  to,  the  liability.  Thus, 
ADSP  takes  into  account  boUi  tax  credit 
recapture  liability  arising  because  of  the 
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d(  ( imed  asset  sale  and  the  tax  liability 
for] the  deemed  sale  gain  unless  the  tax 
Hi  ibility  is  borne  by  some  person  other 
th^n  the  target.  For  example,  ADSP 
w :  uld  not  take  into  account  the  tax 
lii  1  )ility  for  the  deemed  sale  gain  when 
a  >  action  338(h)ilO)  election  is  made  for 
a  I  irget  S  corporation  because  the  S 
cc  1  poration  shareholders  bear  that 
lii  I  )ility.  However,  if  a  target  S 
cc  1  poration  is  subject  to  a  tax  under 
section  1374  or  1375,  the  liability  for  tax 
ini  josed  by  those  sections  is  a  liability 
oJ  arget  taken  into  account  in  ADSP 
(u  I  iess  the  S  corporation  shareholders 
e?  n  )ressly  assume  that  liability). 

(p)  Time  and  amount  of  liabilities. 
T  ^  time  for  taking  into  account 
liabilities  of  old  target  in  determining 

|SP  and  the  amount  of  the  liabilities 
in  into  account  is  determined  as  if 
target  had  sold  its  assets  to  an 
elated  person  for  consideration  that 

luded  the  unrelated  person's 
iption  of  or  taking  subject  to  the 

bilities.  For  example,  if  no  amount  of 
get  liability  is  properly  taken  into 

^ount  in  amount  realized  as  of  the 

tinning  of  the  day  after  the 

|uisition  date,  the  liability  is  not 

tially  taken  into  account  in 

^ermining  ADSP  (although  it  may  be 
an  into  account  at  some  later  date). 
A^i  a  further  example,  an  increase  of 
decrease  in  a  liability  that  does  not 
•afiect  the  amoimt  of  old  target's  basis, 
deductions,  or  noncapital 
nondeductible  items  arising  from  the 
InQiurence  of  the  liability  is  not  taken 
into  account  in  redetermining  ADSP. 

I {3)  Interaction  with  deemed  sale  gain. 
T^ugh  deemed  sale  gain  increases  or 
detnreases  ADSP  by  creating  or  reducing 
a  tM  liability,  the  amoimt  of  the  tax 
lii  I  )ility  itself  is  a  function  of  the  size  of 


the  deemed  sale  gain.  Thus,  the 
determination  of  ADSP  may  require  trial 
and  error  computations. 

(e)  Calculation  of  deemed  sale  gain. 
Deemed  sale  gain  on  each  asset  is 
computed  by  reference  to  the  ADSP 
allocated  to  that  asset. 

(f)  Other  rules  apply  in  determining 
ADSP.  ADSP  may  not  be  applied  in 
such  a  way  as  to  contravene  othet 
applicable  rules.  For  example,  a  capital 
loss  caimot  be  applied  to  reduce 
ordinary  income  in  calculating  the  tax 
liability  on  the  deemed  sale  for 
purposes  of  determining  ADSP. 

(g)  Examples.  The  following  examples 
illustrate  this  section.  For  piuposes  of 
the  examples  in  this  paragraph  (g), 
unless  otherwise  stated,  T  is  a  calendar 
year  taxpayer  that  files  separate  returns 
and  that  has  no  loss,  tax  credit,  or  other 
carryovers  to  Year  1.  Depreciation  for 
Year  1  is  not  taken  into  account.  T  has 
no  liabilities  other  than  the  Federal 
income  tax  liability  resulting  firom  the 
deemed  asset  sale,  and  the  T 
shareholders  have  no  selling  costs. 
Assume  that  T's  tax  rate  for  any 
ordinary  income  or  net  capital  gain 
resulting  from  the  deemed  sale  of  assets 
is  34  percent  and  that  any  capital  loss 

is  offset  by  capital  gain.  On  July  1  of 
Year  1,  P  purchases  all  of  the  stock  of 
T  and  makes  a  section  338  election  fof 
T.  The  examples  are  as  follows: 

Example  1.  One  class,  (i)  On  July  1  of  Year 
1,  T's  only  asset  is  an  item  of  section  1245 
property  with  an  adjusted  basis  to  T  of 
$50,400,  a  recomputed  basis  of  $80,000,  and 
a  fair  market  value  of  $100,000.  P  purchases 
all  of  the  T  stock  for  $75,000,  which  also 
equals  the  amount  realized  for  the  stock 
determined  as  if  old  target  were  the  selling 
shareholder. 

(ii)  ADSP  is  determined  as  follows  (In  the 
following  formula,  G  is  the  grossed-up 


amoimt  realized  on  the  sale  to  P  of  P's 
recently  purchased  T  stock,  L  is  T's  liabilities 
other  than  T's  tax  liability  for  the  deemed 
sale  gain,  Tk  is  the  applicable  tax  rate,  and 
B  is  the  adju.sted  basis  of  the  asset  deemed 
sold): 

ADSP  =  G  +  L  +  Tk  X  (ADSP  -  B) 

ADSP  =  ($75,000/1)  +  $0  +  .34  X  (ADSP  - 

$50,400) 
ADSP  =  $75,000  +  .34ADSP  -  $17,136 
.66ADSP  =  $57,864 
ADSP  =  $87,672.72 

(iii)  Because  ADSP  for  T  ($87,672.72)  does 
not  exceed  the  fair  market  value  of  T's  asset 
($100,000),_^a  Class  V  asset,  T's  entire  ADSP 
is  allocated  to  that  asset.  Thus,  T  has  deemed 
sale  gain  of  $37,272.72  (consisting  of  $29,600 
of  ordinary  income  and  $7,672.72  of  capital 
gain). 

(iv)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  7,  except  that  on  July  1 
of  Year  1.  P  piirchases  onlv  80  nf  the  100 
shares  of  T  stock  for  $60,000.  The  grossed- 
up  amount  realized  on  the  sale  to  P  of  P's 
recently  purchased  T  stock  (G)  is  $75,000 
($60,0CJ0/.8).  Consequently,  ADSP  and 
deemed  sale  gain  are  the  same  as  in 
paragraphs  (ii)  and  (iii)  of  this  Example  1. 

(v)  The  facts  are  the  same  as-  in  paragraph 
(i)  of  this  Example  I,  except  that  T  also  has 
goodwill  (a  Class  VII  asset)  with  an  appraised 
value  of  $10,000.  The  results  are  the  same  as 
in  paragraphs  (ii)  and  (iii)  of  this  Example  1. 
Because  ADSP  does  not  exceed  the  fair 
market  value  of  the  Class  V  asset,  no  amount 
is  allocated  to  the  Class  VII  assets  (goodwill 
and  going  concern  value). 

Example  2.  More  than  one  class,  (i)  P 
purchases  all  of  the  T  stock  for  $140,000, 
which  also  equals  the  amount  realized  for  the 
stock  determined  as  if  old  target  were  the 
selling  shareholder.  On  July  1  of  Year  1,  T 
has  liabilities  (not  including  the  tax  liability 
for  the  deemed  sale  gain)  of  $50,000,  cash  (a 
Class  I  asset)  of  $10,000,  actively  traded 
securities  (a  Class  II  asset)  with  a  basis  of 
$4,000  and  a  fair  market  value  of  $10,000. 
goodwill  (a  Class  VU  asset)  with  a  basis  of 
$3,000,  and  the  following  Class  V  assets: 


Asset 


Basts 


FMV 


Ratio  of 


FMV  to 
total 

Class  V 
FMV 


U  J  Id   : ,. 

B^  Iding  '. 

E^  ilpment  A  (Recomputed  basis  $80,000) 
Epipment  B  (Recomputed  basis  $20,000) 


$5,000 

10.000 

5.000 

10,000 


$35,000 
50.000 
90.000 
75.000 


.14 
.20 
.36 
.30 


Total 


30,000 


250.000 


1.00 


(|i)  ADSP  exceeds  $20,000.  Thus,  $10,000 
VDSP  is  allocated  to  the  cash  and  $10,000 

^le  actively  traded  securities.  The  amount 
al  located  to  an  asset  (other  than  a  Class  VU 
as  sjet)  cannot  exceed  its  fair  market  value 
[h  clwever,  the  fair  market  value  of  any 
pi  ( perty  subject  to  nonrecourse  indebtedness 

treated  as  being  not  less  than  the  amount 
oH^uch  indebtedness:  see  §  1.338-6(a)(2)). 
S^«  §  1.338-6(c)(l)  (relating  to  fair  market 
valkia  limitation). 


of 
to 


(iii)  The  portion  of  ADSP  allocable  to  the 
Class  V  assets  is  preliminarily  determined  as 
follows  (in  the  formula,  the  amount  allocated 
to  the  Class  I  assets  is  referred  to  as  I  and  the 
amount  allocated  to  the  Class  II  assets  as  II): 
ADSPv  =  (G  -  (I  +  D))  +  L  +  Tr  X  [(II  -  Bn) 

+  (ADSPv  -  Bv)l 
ADSpv  =  ($140,000  -  ($10,000  +  $10,000)) 

+  $50,000  +  .34  X  [($10,000  -  $4,000)  + 

(ADSPv  -  ($5,000  +  $10,000  +  $5,000  + 

$10,000))] 


ADSPv  =  $161,840  +  .34  ADSPv 
16.66  ADSPv  =  $161,840 

ADSPv  =  $245,212.12 

(iv)  Because,  under  the  preliminary 
calculations  of  ADSP.  the  amount  to  be 
allocated  to  the  Class  I.  n.  m.  IV,  V,  and  VI 
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assets  does  not  exceed  their  aggregate  fair 
market  value,  no  AOSP  amount  is  allocated 
to  goodwill.  Accordingly,  the  deemed  sale  of 
the  goodwill  results  in  a  capital  loss  of 
$3,000.  The  portion  of  ADSP  allocable  to  the 
Class  V  assets  is  finally  determined  by  taking 
into  account  this  loss  as  foUows: 


ADSPv  =  (G  -  (I  +  n))  +  L  +  Tr  X  ((n  -  Bn) 
+  (ADSPv  -  Bv)  +  (ADSPvn  -  Bvnll 

ADSPv  =  ($140,000  -  ($10,000  +  $10,000)) 
+  $50,000  +  .34  X  (($10,000  -  $4,000)  + 
(ADSPv  -  $30,000)  +  ($0  -  $3,000)1 

ADSPv  =  $160,820  +  .34  ADSPv 

.66  ADSPv  =  $160,820 


Totals 


ADSPv  =  $243,666.67 

(v)  The  allocation  of  ADSPv  among  the 
Class  V  assets  is  in  proportion  to  their  fair 
market  values,  as  follows: 


Asset 

Land 

Buikling  

Equipment  A 

Equtpment  B 


ADSP 


$34,113.33 
48,733.34 
87.720.00 

73,100.00 


243,666.67 


Gain 


$29,113.33 

(capital  gain) 

38.733.34 

(capital  gain) 

82,720.00 

(75.000 

ordinary 

income,  7,720 

capital  gain) 

63.100.00 

(10.000 

ordinary 

Income, 

53.100  capital 

gain) 


213.666.67 


Example  3.  More  than  one  class,  (i)  The 
facts  are  the  same  as  in  Example  2.  except 
that  P  purchases  the  T  stock  for  $150,000, 
rather  than  $140,000.  The  amount  realized 
for  the  stock  determined  as  if  old  target  were 
the  selling  shareholder  is  also  $150,000. 

(ii)  As  in  Example  2,  ADSP  exceeds 
$20,000.  Thus,  $10,000  of  ADSP  is  allocated 
to  the  cash  and  $10,000  to  the  actively  traded 
securities. 

(iii)  The  portion  of  ADSP  allocable  to  the 
Class  V  assets  as  preliminarily  determined 
under  the  formula  set  forth  in  paragraph  (iii) 
of  Example  2  is  $260,363.64.  The  amount 
allocated  to  the  Class  V  assets  cannot  exceed 
their  aggregate  fair  market  value  ($250,000). 
Thus,  preliminarily,  the  ADSP  amount 
allocated  to  Class  V  assets  is  $250,000. 

(iv)  Based  on  the  preliminsiry  allocation, 
the  ADSP  is  determined  as  follows  (in  the 
formula,  the  amount  allocated  to  the  Class  I 
assets  is  referred  to  as  I,  the  amount  allocated 
to  the  Class  II  assets  as  II.  and  the  amount 
allocated  to  the  Class  V  assets  as  V): 
ADSP  =  G  +  L  +  T»  [(II  B")  +  (V  B  V)  +  (ADSP 

(I  +  n  +  V+  B  VH))] 
ADSP  =  $150,000  +  $50,000  +  .34  x  [($10,000 
-  $4,000)  +  ($250,000  -  $30,000)  + 
(ADSP  ($10,000  +  $10,000  +  $250,000  + 
$3,000))] 
ADSP  =  $200,000  +  .34ADSP  $15,980 
.66ADSP  =  $184,020 
ADSP  =  $278,818.18 

(v)  Because  ADSP  as  determined  exceeds 
the  aggregate  fair  market  value  of  the  Class 
I.  n.  ni.  IV.  V.  and  VI  assets,  the  $250,000 
amount  preliminarily  allocated  to  the  Class  V 
assets  is  appropriate.  Thus,  the  amount  of 
ADSP  allocated  to  Class  V  assets  equals  thefir 
aggregate  fair  market  value  ($250,000).  and 
the  allocated  ADSP  amount  for  each  Class  V 
asset  is  its  fair  market  value.  Further,  because 
there  are  no  Class  VI  assets,  the  allocable 
ADSP  amount  for  the  Class  VII  asset 
(goodwill)  is  $8,818.18  (the  excess  of  ADSP 


over  the  aggregate  ADSP  amounts  for  the 
Class  I,  U,  III,  IV.  V  and  VI  assets). 

Example  4.  Amount  allocated  to  Tl  stock. 
(i)  The  facts  are  the  same  as  in  Example  2. 
except  that  T  owns  all  of  the  Tl  stock 
(instead  of  the  building),  and  Tl's  only  asset 
is  the  building.  The  Tl  stock  and  the 
building  each  have  a  fair  market  value  of 
$50,000,  and  the  building  has  a  basis  of 
$10,000.  A  section  338  election  is  made  for 
Tl  (as  well  as  T).  and  Tl  has  no  liabilities 
other  than  the  tax  liability  for  the  deemed 
sale  gain.  T  is  the  common  parent  of  a 
consolidated  group  filing  a  final  consolidated 
return  described  in  §  1.338  10(a)(1). 

(ii)  ADSP  exceeds  $20,000.  Thus.  $10,000 
of  ADSP  is  allocated  to  the  cash  and  $10,000 
to  the  actively  traded  securities. 

(iii)  Because  T  does  not  recognize  any  gain 
on  the  deemed  sale  of  the  Tl  stock  under 
paragraph  (h)(2)  of  this  section,  appropriate 
adjustments  must  be  made  to  reflect 
accurately  the  fair  market  value  of  the  T  and 
Tl  assets  in  determining  the  allocation  of 
ADSP  among  T's  Class  V  assets  (including 
the  Tl  stock).  In  preliminarily  calculating 
ADSPV  in  this  case,  the  Tl  stock  can  be 
disregarded  and,  because  T  owns  all  of  the 
Tl  stock,  the  Tl  asset  can  be  treated  as  a  T 
asset.  Under  this  assumption,  ADSPV  is 
$243,666.67.  See  paragraph  (iv)  of  Example 
2. 

(iv)  Because  the  portion  of  the  preliminary 
ADSP  allocable  to  Class  V  assets 
($243,666.67)  does  not  exceed  their  fair 
market  value  ($250,000).  no  amount  is 
allocated  to  Class  VII  assets  for  T.  Further, 
this  amount  ($243,666.67)  is  allocated  among 
T's  Class  V  assets  in  proportion  to  their  fair 
market  values.  See  paragraph  (v)  of  Example 
2.  Tentatively.  $48,733.34  of  this  amount  is 
allocated  to  the  Tl  stock. 

(v)  The  amoimt  tentatively  allocated  to  the 
Tl  stock,  however,  reflects  the  tax  incurred 
on  the  deemed  sale  of  the  Tl  asset  equal  to 
$13,169.34  (.34  X  ($48,733.34  -$10,000)). 
Thus,  the  ADSP  allocable  to  the  Class  V 


assets  of  T.  and  the  ADSP  allocable  to  the  Tl 
stock,  as  preliminarily  calculated,  each  must 
be  reduced  by  $13,169.34.  Consequently, 
these  amounts,  respectively,  are  $230,497.33 
and  $35,564.00.  In  determining  ADSP  for  Tl, 
the  grossed-up  amount  realized  on  the 
deemed  sale  to  new  T  of  new  T's  recently 
purchased  Tl  stock  is  $35,564.00. 

(vi)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  4.  except  that  the  Tl 
building  has  a  $12,500  basis  and  a  $62,500 
value,  all  of  the  outstanding  Tl  stock  has  a 
$62,500  value,  and  T  owns  80  percent  of  tlie 
Tl  stock.  In  preliminarily  calculating  ADSPv, 
the  Tl  stock  can  be  disregarded  but.  because 
T  owns  only  80  percent  of  the  Tl  stock,  only 
80  percent  of  Tl  asset  basis  and  value  should 
be  taken  into  account  in  calculating  T's 
ADSP.  By  taking  into  accoimt  80  percent  of 
these  amounts,  the  remaining  calculations 
and  results  are  the  same  as  in  paragraphs  (ii). 
(iii).  (iv).  and  (v)  of  this  Example  4,  except 
that  the  grossed-up  amount  realized  on  the 
sale  of  the  recently  purchased  Tl  stock  is 
$44,455.00  ($35,564.00/0.8). 

(h)  Deemed  sale  of  target  affiliate 
stock— (1)  Scope.  This  paragraph  (h) 
prescribes  rules  relating  to  the  treatment 
of  gain  or  loss  realized  on  the  deemed 
sale  of  stock  of  a  target  affiliate  when  a 
section  338  election  (but  not  a  section 
338(h)(10)  election)  is  made  for  the 
target  affiliate.  For  purposes  of  this 
paragraph  (h),  the  definition  of  domestic 
corporation  in  §  1.338-2(c)(9)  is  applied 
without  the  exclusion  therein  for  DISCs, 
corporations  described  in  section 
1248(e),  and  corporations  to  which  an 
election  under  section  936  applies. 
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(2)  In  general.  Except  as  otherwise 
]kt)vided  in  this  paragraph  (h),  if  a 

1  ii»ction  338  election  is  made  for  target, 
1 4rget  recognizes  no  gain  or  loss  on  the 
med  sale  of  stock  of  a  target  affiliate 
iving  the  same  acquisition  date  and  for 
hich  a  section  338  election  is  made 

(i)  Target  directly  owns  stock  in  the 
1 4i^et  affiliate  satisfying  the 
1  '^quirements  of  section  1504(a)(2); 

i  l^ii)  Target  and  the  target  affiliate  are 
1  nembers  of  a  consolidated  group  filing 
{ t  final  consolidated  return  described  in 
rl.338-10(a)(l);or 
(iii)  Target  and  the  target  affiliate  file 
combined  retiun  imder  §  1.338- 
i0(a)(4). 

(3)  Deemed  sale  of  foreign  target 
I  iffiliate  by  a  domestic  target.  A 

( ijomestic  target  recognizes  gain  or  loss 
( )h  the  deemed  sale  of  stock  of  a  foreign 
1  k^et  affiliate.  For  the  proper  treatment 
oFsuch  gain  or  loss,  see,  e.g..  sections 
[246, 1248, 1291  et  seq..  and  338(h)(16) 
{4id§  1.338-9. 

(4)  Deemed  sale  producing  effectively 
t  :ipnnected  iiicome.  A  foreign  target 

cognizes  gain  or  loss  on  the  deemed 
e  of  stock  of  a  foreign  target  affiliate 
the  extent  that  such  gain  or  loss  is 
'ectively  connected  (or  treated  as 
ectively  connected)  with  the  conduct 
a  trade  or  business  in  the  United 
ates. 

(5)  Deemed  sale  of  insurance 
impany  target  affiliate  electing  under 
ction  953(d).  A  domestic  target 

ognizes  gain  (but  not  loss)  on  the 

>med  sale  of  stock  of  a  target  affiliate 
at  has  in  effect  an  election  under 
i^ction  953(d)  in  an  amoimt  equal  to  the 

ser  of  the  gain  realized  or  the 
i^mings  and  profits  described  in  section 

3(d)(4)(B). 

(6)  Deemed  sale  of  DISC  target 
lliate.  A  foreign  or  domestic  target 
ognizes  gain  (but  not  loss)  on  the 

emed  sale  of  stock  of  a  target  affiliate 
at  is  a  DISC  or  a  former  DISC  (as 
fined  in  section  992(a))  in  an  amoimt 
ual  to  the  lesser  of  the  gain  realized 
the  amount  of  accumulated  DISC 
come  determined  with  respect  to  such 
k  imder  section  995(c).  Such  gain  is 
included  in  gross  income  as  a  dividend 
ci  provided  in  sections  995(c)(2)  and 

(7)  Anti-Stuffing  rule.  If  an  asset  the 
Adjusted  basis  of  which  exceeds  its  fair 
it^ket  value  is  contributed  or 
transferred  to  a  target  affiliate  as 
transferred  basis  property  (within  the 
Q^eaning  of  section  7701(a)(43))  and  a 

^rpose  of  such  transaction  is  to  reduce 
e  gain  (or  increase  the  loss)  recognized 
the  deemed  sale  of  such  target 
Hate's  stock,  the  gain  or  loss 
b^ognized  by  target  on  the  deemed  sale 


of  stock  of  the  target  affiliate  is 
determined  as  if  such  asset  had  not  been 
contributed  or  transferred. 

(8)  Examples.  The  following  examples 
illustrate  this  paragraph  (h): 

Example  l.{i]P  makes  a  qualiBed  stock 
purchase  of  T  and  makes  a  section  338 
election  for  T.  T's  sole  asset,  all  of  the  Tl 
stock,  has  a  basis  of  $50  and  a  fair  market 
value  of  $150.  T's  deemed  purchase  of  the  Tl 
stock  results  in  a  qualified  stock  purchase  of 
Tl  and  a  section  338  election  is  made  for  Tl. 
Tl's  assets  have  a  basis  of  $50  and  a  fair 
market  value  of  $150. 

(ii)  T  realizes  $100  of  gain  on  the  deemed 
sale  of  the  Tl  stock,  but  the  gain  is  not 
recognized  because  T  directly  owns  stock  in 
Tl  satisfying  the  requirements  of  section 
1504(a)(2)  and  a  section  338  election  is  made 
forTl. 

(iii)  Tl  recognizes  gain  of  $100  on  the 
deemed  sale  of  its  asiiets. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  P  does  not  make  a 
section  338  election  for  Tl.  Because  a  section 
338  election  is  not  made  for  Tl,  the  $100  gain 
realized  by  T  on  the  deemed  sale  of  the  Tl 
stock  is  recognized. 

Example  3.  (i)  P  makes  a  qualified  stock 
purchase  of  T  and  makes  a  section  338 
election  for  T.  T  owns  all  of  the  stock  of  Tl 
and  T2.  T's  deemed  purchase  of  the  Tl  and 
T2  stock  results  in  a  qualified  stock  purchase 
of  Tl  and  T2  and  section  338  elections  are 
made  for  Tl  and  T2.  Tl  and  T2  each  own  50 
percent  of  the  vote  and  value  of  T3  stock.  The 
deemed  purchases  by  Tl  and  T2  of  the  T3 
stock  result  in  a  qualified  stock  purchase  of 
T3  and  a  section  338  election  is  made  for  T3. 
T  is  the  common  parent  of  a  consolidated 
group  and  all  of  the  deemed  asset  sales  are 
reported  on  the  T  group's  final  consolidated 
return.  See  §  1.338-10(a}(l). 

(ii)  Because  T,  Tl,  T2  and  T3  are  members 
ofa  consolidated  group  filing  a  final 
consolidated  return,  no  gain  or  loss  is 
recognized  by  T,  Tl  or  T2  on  their  respective 
deemed  sales  of  target  affiliate  stock. 

Example  4.  (i)  T's  sole  asset,  all  of  the  FTl 
stock,  has  a  basis  of  $25  and  a  fair  market 
value  of  $150.  FTl's  sole  asset,  all  of  the  FT2 
stock,  has  a  basis  of  $75  and  a  fair  market 
value  of  $150.  FTl  and  FT2  each  have  $50 
of  accumulated  earnings  and  profits  for 
purposes  of  section  1248(c)  and  (d).  FT2's 
assets  have  a  basis  of  $125  and  a  fair  market 
value  of  $150,  and  their  sale  would  not 
generate  subpart  F  income  under  section  951. 
The  sale  of  the  FT2  stock  or  assets  would  not 
generate  income  effectively  connected  with 
the  conduct  of  a  trade  or  business  within  the 
United  States.  FTl  does  not  have  an  election 
in  effect  under  section  953(d)  and  neither 
FTl  nor  FT2  is  a  passive  foreign  investment 
company. 

(ii)  P  makes  a  qualified  stock  purchase  of 
T  and  makes  a  section  338  election  for  T.  T's 
deemed  purchase  of  the  FTl  stock  results  in 
a  qualified  stock  purchase  of  FTl  and  a 
section  338  election  is  made  for  FTl. 
Similarly.  FTl's  deemed  purchase  of  the  FT2 
stock  results  in  a  qualified  stock  purchase  of 
FT2  and  a  section  338  election  is  made  for 
FT2. 

(iii)  T  recognizes  $125  of  gain  on  the 
deemed  sale  of  the  FTl  stock  under 


paragraph  (h)(3)  of  this  section.  FTl  does  not 
recognize  $75  of  gain  on  the  deemed  sale  of 
the  FT2  stock  under  paragraph  (h)(2)  of  this 
section.  FT2  recx>gnizes  $25  of  gain  on  the 
deemed  sale  of  its  assets.  The  $125  gain  T 
recognizes  on  the  deemed  sale  of  the  FTl 
stock  is  included  in  T's  income  as  a  dividend 
under  section  1248,  because  FTl  and  FT2 
have  sufficient  earnings  and  profits  for  full 
recharacterization  ($50  of  accumulated 
earnings  and  profits  in  FTl ,  $50  of 
accumulated  earnings  and  profits  in  FT2,  and 
$25  of  deemed  sale  earnings  and  profits  in 
FT2).  §  1.338-9(b).  For  purposes  of  sections 
901  through  908,  the  source  and  foreign  tax 
credit  limitation  basket  of  $25  of  the 
recharacterized  gain  on  the  deemed  sale  of 
the  FTl  stock  is  determined  under  section 
338(h)(16). 

§  1 .338  5    Adjusted  grossed-up  basis. 

.  (a)  Scope.  This  s«ctinn  pmvid«f?  niles 
under  section  338(b)  to  determine  the 
adjusted  grossed-up  basis  (AGUB)  for 
target.  AGUB  is  the  amount  for  which 
new  target  is  deemed  to  have  purchased 
all  of  its  assets  in  the  deemed  purchase 
imder  section  338(a)(2).  AGUB  is 
allocated  among  target's  a^ets  in 
accordance  with  §  1.338-6  to  determine 
the  price  at  which  the  assets  are  deemed 
to  have  been  purchased.  When  an 
increase  or  decrease  with  respect  to  an 
element  of  AGUB  is  required,  under 
general  principles  of  tax  law,  after  the 
close  of  new  target's  first  taxable  year, 
redetermined  AGUB  is  allocated  among 
target's  assets  in  accordance  with 
§1.338-7. 

(b)  Determination  of  AGUB— (1) 
General  rule.  AGUB  is  the  sum  of — 

(i)  The  grossed-up  basis  in  the 
purchasing  corporation's  recently    - 
piu-chased  target  stock; 

(ii)  The  purchasing  corporation's  basis 
in  nonrecently  purchased  target  stock: 
and 

(iii)  The  liabilities  of  new  target. 

(2)  Time  and  amount  of  AGUB— {i) 
Original  determination.  AGUB  is 
initially  determined  at  the  beginning  of 
the  day  after  the  acquisition  date  of 
target.  General  principles  of  tax  law 
apply  in  determining  the  timing  and' 
amoimt  of  the  elements  of  AGUB. 

(ii)  Redetermination  of  AGUB.  AGUB 
is  redetermined  at  such  time  and  in 
such  amoimt  as  an  increase  or  decrease  - 
would  be  required,  under  general 
principles  of  tax  law,  with  respect  to  an 
element  of  AGUB.  For  example,  AGUB 
is  redetermined  because  of  an  increase 
or  decrease  in  the  amount  paid  or 
incurred  for  recently  purchased  stock  or 
nonrecently  purchased  stock  or  because 
liabilities  not  origi|ially  taken  into 
account  in  determining  AGUB  are 
subsequently  taken  into  account.  An 
increase  or  decrease  to  an  element  of 
ADSP  may  cause  an  increase  or  decrease 
to  an  element  of  AGUB.  For  example,  if 
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an  increase  in  the  amount  realized  for 
recently  purchased  stock  of  target  is 
taken  into  account  after  the  acquisition 
date,  any  increase  in  tax  liability  of 
target  for  the  deemed  sale  gain  is  also 
taken  into  accoimt  when  AGUB  is 
redetermined.  An  increase  or  decrease 
to  one  element  of  AGUB  may  also  cause 
an  increase  or  decrease  to  another 
element  of  AGUB.  For  example,  if  there 
is  an  increase  in  the  amount  paid  or 
incurred  for  recently  purchased  stock 
after  the  acquisition  date,  any  increase 
in  the  basis  of  nonrecently  purchased 
stock  because  a  gain  recognition 
election  was  made  is  also  taken  into 
account  when  AGUB  is  redetermined. 
Increases  or  decreases  with  respect  to 
the  elements  of  AGUB  that  are  taken 
into  accoimt  before  the  close  of  new 
target's  first  taxable  year  are  taken  into 
account  for  purposes  of  determining 
AGUB  and  the  basis  of  target's  assets  as 
if  they  had  been  taken  into  account  at 
the  beginning  of  the  day  after  the 
acquisition  date.  Increases  or  decreases 
widi  respect  to  the  elements  of  AGUB 
that  are  taken  into  account  after  the 
close  of  new  target's  first  taxable  year 
result  in  the  reallocation  of  AGUB 
among  target's  assets  under  §  1.338-7. 

(iii)  Examples.  The  following 
examples  illustrate  this  paragraph  (b)(2): 

Example  J.  In  Year  1,  T,  a  manufactiiTer, 
purchases  a  customized  delivery  truck  from 
X  with  purchase  money  indebtedness  having 
a  stated  principal  amount  of  $100,000.  P 
acquires  all  of  the  stock  of  T  in  Year  3  for 
$700,000  and  makes  a  section  338  election 
for  T.  Assume  T  has  no  liabilities  other  than 
its  purchase  money  indebtedness  to  X.  In 
Year  4,  when  T  is  neither  insolvent  nor  in  a 
title  11  case,  T  and  X  agree  to  reduce  the 
amount  of  the  purchase  money  indebtedness 
to  $80,000.  Assume  that  the  reduction  would 
be  a  purchase  price  reduction  under  section 
108(e)(5}.  T  and  X's  agreement  to  reduce  the 
amount  of  the  purchase  money  indebtedness 
would,  under  general  principles  of  tax  law 
that  would  apply  if  the  deemed  asset  sale  had 
actually  occurred,  change  the  amount  of 
liabilities  of  old  target  taken  into  account  in 
determining  its  basis.  Accordingly,  AGUB  is 
redetermined  at  the  time  of  the  reduction. 
See  paragraph  (e)(2)  of  this  section.  Thus  the 
purchase  price  reduction  affects  the  basis  of 
the  truck  only  indirectly,  through  the 
mechanism  of  §§  1.338-6  and  1.338-7.  See 
§  1.338-4(b}(2)(iii)  Example  for  the  effect  on 
ADSP. 

Example  2.  T,  an  accrual  basis  taxpayer,  is 
a  chemical  manufacturer.  In  Year  1 ,  T  is 
obligated  to  remediate  environmental 
contamination  at  the  site  of  one  of  its  plants. 
Asstune  that  all  the  events  have  occurred  that 
establish  the  fact  of  the  liability  and  the 
amount  of  the  liability  can  be  determined 
with  reasonable  acciuacy  but  economic 
performance  has  not  occurred  with  respect  to 
the  liability  within  the  meaning  of  section 
461(h).  P  acquires  all  of  the  stock  of  T  in  Year 
1  and  makes  a  section  338  election  for  T. 


Assume  that,  if  a  corporation  unrelated  to  T 
had  actually  purchased  T's  assets  and 
assumed  T's  obligation  to  remediate  the 
contamination,  the  corporation  would  not 
satisfy  the  economic  performance 
requirements  until  Year  5.  Under  section 
461(h),  the  assiuned  liability  would  not  be 
treated  as  incurred  and  taken  into  account  in 
basis  until  that  time.  The  incurrence  of  the 
liability  in  Year  5  under  the  economic 
performance  rules  is  an  increase  in  the 
amount  of  liabilities  properly  taken  into 
account  in  basis  and  results  in  the 
redetermination  of  AGUB.  (Respecting  ADSP, 
compare  §  1.461-4(d)(5),  which  provides  that 
economic  performance  occurs  for  old  T  as  the 
amount  of  the  liability  is  properly  taken  into 
account  in  amount  realized  on  the  deemed  ~ 
asset  sale.  Thus  ADSP  is  not  redetermined 
when  new  T  satisfies  the  economic 
performance  requirements.) 

(c)  Grossed-up  basis  of  recently 
purchased  stock.  The  purchasing 
corporation's  grossed-up  basis  of 
recently  purchased  target  stock  (as 
defined  in  section  338(b)(6)(A))  is  an 
amount  equal  to — 

(1)  The  ptut:hasing  corporation's  basis 
in  recently  purchased  target  stock  at  the 
beginning  of  the  day  after  the 
acquisition  date  determined  without 
regard  to  the  acquisition  costs  taken  into 
accoimt  in  paragraph  (c)(3)  of  this 
section; 

(2)  MiUtiplied  by  a  firaction,  the 
numerator  of  which  is  100  percent 
minus  the  percentage  of  target  stock  (by 
value,  determined  on  the  acquisition 
date)  attributable  to  the  purchasing 
corporation's  nonrecently  purchased 
target  stock,  and-the  denominator  of 
which  is  the  percentage  of  target  stock 
(by  value,  determined  on  the  acquisition 
date)  attributable  to  the  purchasing 
corporation's  recently  purchased  target 
stock; 

(3)  Plus  the  acquisition  costs  the 
purchasing  corporation  incurred  in 
connection  with  its  purchase  of  the 
recently  purchased  stock  that  are 
capitalized  in  the  basis  of  such  stock 
(e.g.,  brokerage  commissions  and  any 
similar  costs  inciured  by  the  purchasing 
corporation  to  acquire  the  stock). 

(a)  Basis  of  nonrecently  purchased 
stock;  gain  recognition  election — (1)  No 
gain  recognition  election.  In  the  absence 
of  a  gain  recognition  election  imder 
section  338(b)(3)  and  this  section,  the 
purchasing  corporation  retains  its  basis 
in  the  nonrecently  purchased  stock. 

(2)  Procedure  for  making  gain 
recognition  election.  A  gain  recognition 
election  may  be  made  for  nonrecently 
purchased  stock  of  target  (or  a  target 
affiliate)  only  if  a  section  338  election  is 
made  for  target  (or  the  target  affiliate). 
The  gain  recognitioh  election  is  made  by 
attaching  a  gain  recognition  statement  to 
a  timely  filed  Form  8023  for  target.  The 
gain  recognition  statement  must  contain 


the  information  specified  in  the  form 
and  its  instructions.  The  geun 
recognition  election  is  irrevocable.  If  a 
section  338(h)(10)  election  is  made  for 
target,  see  §  1.338{h)(lQ)-l(d)(l) 
(providing  that  the  purchasing 
corporation  is  automatically  deemed  to 
have  made  a  gain  recognition  election 
for  its  nonrecently  piuchased  T  stock). 

(3)  Effect  of  gain  recognition 
election — (i)  In  general.  If  the 
purchasing  corporation  makes  a  gain 
recognition  election,  then  for  all 
purposes  of  the  Internal  Revenue 
Code— 

(A)  The  purchasing  corporation  is 
treated  as  if  it  sold  on  the  acquisition 
date  the  nonrecently  purchased  target 
stock  for  the  basis  amount  determined 
under  paragraph  (d)(3)(ii)  of  this 
section;  and 

(B)  The  purchasing  corporation's  basis 
on  the  acquisition  date  in  nonrecently 
purchased  target  stock  immediately 
following  the  deemed  sale  in  paragraph 
(d)(3)(i)(A)  of  this  section  is  the  b^is 
amoimt. 

(ii)  Basis  amount.  The  basis  amount  is 
equal  to  the  amoimt  in  paragraph  (cKl) 
of  this  section  (the  purchasing 
corporation's  basis  in  recently 
purchased  target  stock  at  the  beginning 
of  the  day  after  the  acquisition  date 
determined  without  regard  to  the 
acquisition  costs  taken  into  account  in 
paragraph  (c)(3)  of  this  section) 
multiplied  by  a  fi^ction  the  numerator 
of  which  is  the  percentage  of  target 
stock  (by  value,  determined  on  the 
acquisition  date)  attributable  to  the 
purchasing  corporation's  nonrecently 
purchased  target  stock  and  the 
denominator  of  which  is  100  percent 
minus  the  numerator  amount.  Thus,  if 
target  has  a  single  class  of  outstanding 
stock,  the  purchasing  corporation's  basis 
in  each  share  of  nonrecently  purchased 
target  stock  after  the  gain  recognition  - 
election  is  equal  to  the  average  price  per 
share  of  the  purchasing  corporation's 
recently  purchased  target  stock. 

(iii)  Losses  not  recognized.  Only  gains 
(unreduced  by  losses)  on  the 
nonrecently  piut:hased  target  stock  are 
recognized. 

(iv)  Stock  subject  to  election.  The  gain 
recognition  election  applies  to 

(Aj  All  nonrecently  purchased  target 
stock;  and 

(B)  Any  nonrecently  purchased  stock 
in  a  target  affiliate  having  the  same 
acquisition  date  as  target  if  such  target 
affiliate  stock  is  held  by  the  purchasing 
corporation  on  such  date. 

(e)  Liabilities  of  new  target — (1)  In 
general.  The  liabilities  of  new  target  are 
the  liabilities  of  target  (and  the 
liabilities  to  which  target's  assets  are 
subject)  as  of  the  beginning  of  the  day 
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I  fter  the  acquisition  date  (other  than 
abilities  that  were  neither  liabilities  of 
d  target  nor  liabilities  to  which  old 
let's  assets  were  subject).  In  order  to 
taken  into  account  in  AGUB,  a 
ability  must  be  a  liability  of  target  that 
properly  taken  into  account  in  basis 
itnder  general  principles  of  tax  law  that 
^ould  apply  if  new  target  had  acquired 
assets  from  an  unrelated  person  for 
nsideration  that  included  the 
siunption  of,  or  taking  subject  to,  the 
ability.  See  §  1.338-4(d)(l)  for 
amples  of  when  tax  liabilities  are 
nsidered  liabilities  assumed  by  new 
;^et. 

I  (2)  Time  and  amount  of  liabilities. 
uhe  time  for  taking  into  account 
labilities  of  old  target  in  determining 
4gUB  and  the  amount  of  the  liabilities 
:^en  into  accoimt  is  determined  as  if 
lew  target  had  acquired  its  assets  from 
m  unrelated  person  for  consideration 
that  included  the  assiunption  of,  or 
liking  subject  to,  the  liabilities.  For 
example,  an  increase  or  decrease  in  a 
liability  that  does  not  affect  the  amount 
pif  new  target's  basis  arising  from  the 
^sumption  of,  or  taking  subject  to,  the 
liability  is  not  taken  into  account  in 
1  idetermining  AGUB. 

(3)  Interaction  with  deemed  sale  gain. 
i|ee§1.338-4(d){3). 

(f)  Adjustments  by  the  Internal 
'■  evenue  Service.  In  connection  with  the 
9camination  of  a  return,  the  District 
irector  may  increase  (or  decrease) 
GUB  under  the  authority  of  section 
t^8(b)(2)  and  allocate  such  amoimts  to 
arget's  assets  imder  the  authority  of 
section  338(b)(5)  so  that  AGUE  and  the 
isis  of  target's  assets  properly  reflect 
le  cost  to  the  purchasing  corporation  of 
s  interest  in  target's  assets.  Such  items 
ay  include  distributions  from  target  to 
le  purchasing  corporation,  capital 
)ntributions  from  the  piuchasing 
corporation  to  target  during  the  12- 
:  ikonth  acquisition  period,  or 
{ tpquisitions  of  target  stock  by  the 
j^irchasing  corporation  after  the 
ipquisition  date  from  minority 
:  shareholders, 
i  (g)  Examples.  The  following  examples 
Ilustrate  this  section.  For  purposes  of 
he  examples  in  this  paragraph  (g),  T  has 
1^  liabilities  other  than  the  tax  liability 
or  the  deemed  sale  gain,  T  shareholders 
1  icur  no  costs  in  selling  the  T  stock,  and 

incius  no  costs  in  acquiring  the  T 
i  i^ock.  The  examples  are  as  follows: 

Example  i.  (i)  Before  July  1  of  Year  1,  P 
)brchases  10  of  the  100  shares  of  T  stock  for 
i  i  >,000.  On  July  1  of  Year  2,  P  purchases  80 

I I  lares  of  T  stock  for  $60,000  and  makes  a 
I  ( iction  338  election  for  T.  As  of  July  1  of 
7  ear  2,  T's  only  asset  is  raw  land  with  an 

I II  Ijusted  basis  to  T  of  $50,400  and  a  fair 

]  t  arket  value  of  $100,000.  T  has  no  loss  or 


tax  credit  carryovers  to  Year  2.  T's  marginal 
tax  rate  for  any  ordinary  income  or  net 
capital  gain  resulting  fifom  the  deemed  asset 
sale  is  34  percent.  The  10  shares  purchased 
before  July  1  of  Year  1  constitute  noiu^cently 
purchased  T  stock  with  respect  to  P's 
qualiHed  stock  purchase  of  T  stock  on  July 

1  of  Year  2. 

(ii)  The  ADSP  formula  as  applied  to  these 
facts  is  the  same  as  in  §  1.338-4(g)  Example 
1.  Accordingly,  the  ADSP  for  T  is  $87,672.72. 
The  existence  of  nonrecently  purchased  T 
stock  is  irrelevant  for  purposes  of  the  ADSP 
formula,  because  that  formula  treats  P's 
nonrecently  purchased  T  stock  in  the  same 
maiuier  as  T  stock  not  held  by  P. 

(iii)  The  total  tax  liability  resulting  from 
T's  deemed  asset  sale,  as  calculated  under 
the  ADSP  formula,  is  $12,672.72. 

(iv)  If  P  does  not  make  a  gain  recognition 
election,  the  AGUB  of  new  T's  assets  is 
$85,172.72,  determined  as  follows  (In  the 
following  funiiula,  GSP  is  the  grossed-up 
basis  in  P's  recently  purchased  T  stock,  BMP 
is  P's  basis  in  nonrecently  purchased  T  stock, 
L  is  T's  liabilities,  and  X  is  P's  acquisition 
costs  for  the  recently  purchased  T  stock): 
AGUB  =  GRP  +  BNP  +  L  +  X 
AGUB  =  $60,000  X  [(1  -  .l)/.8l  +  $5,000  + 

$12,672.72  +  0 
AGUB  =  $85,172.72 

(v)  If  P  makes  a  gain  recognition  election, 
the  AGUB  of  new  T's  assets  is  $87,672.72, 
determined  as  follows:  ' 

AGUB  =  $60,000  X  ((1  -  .l)/.8l  +  $60,000  x 

[(1  -  .l)/.8)  X  [.1/(1  -  .1)1 +$12,672.72 
AGUB  =  $87,672.72 

(vi)  The  calculation  of  AGUB  if  P  makes  a 
gain  recognition  election  may  be  simplified 
as  follows: 

AGUB  =  $60.000/.8  +  $12,672.72 
AGUB  =  $87,672.72 

(vii)  As  a  result  of  the  gain  recognition 
election.  P's  basis  in  its  nonrecently 
purchased  T  stock  is  increased  from  $5,000 
to  $7,500  (i.e.,  $60,000  x  [(1  -  .l)/.8l  x  (.1/ 
(1  -  .1)J).  Thus,  P  recognizes  a  gain  in  Year 

2  with  respect  to  its  nonrecently  purchased 
T  stock  of  $2,500  (i.e.,  $7,500  -  $5,000). 

Example  2.  Op  January  1  of  Year  1,  P 
purchases  one-third  of  the  T  stock.  On  March 
1  of  Year  1,  T  distributes  a  dividend  to  all 
of  its  shareholders.  On  April  15  of  Year  1,  P 
purchases  the  remaining  T  stock  and  makes 
a  section  338  election  for  T.  In  appropriate 
circumstances,  the  District  Director  may 
decrease  the  AGUB  of  T  to  take  into  account 
the  payment  of  the  dividend  and  properly 
reflect  the  fair  market  value  of  T's  assets 
deemed  purchased. 

Example  3.  (i)  T's  sole  asset  is  a  building 
worth  $100,000.  At  this  time.  T  has  100 
shares  of  stock  outstanding.  On  August  1  of 
Year  1,  P  purchases  10  of  the  100  shares  of 
T  stock  for  $8,000.  On  June  1  of  Year  2,  P 
purchases  50  shares  of  T  stock  for  $50,000. 
On  June  15  of  Year  2.  P  contributes  a  tract 
of  land  to  the  capital  of  T  and  receives  10 
additional  shares  of  T  stock  as  a  result  of  the 
contribution.  Both  the  basis  and  fair  market 
value  of  the  land  at  that  time  are  $10,800.  On 
June  30  of  Year  2.  P  purchases  the  remaining 
40  shares  of  T  stock  for  $40,000  and  makes 
a  section  338  election  for  T.  The  AGUB  of  T 
is  $108,800. 


(ii)  To  prevent  the  shifting  of  basis  from  the 
contributed  property  to  other  assets  of  T.  the 
District  Director  may  allocate  $10,800  of  the 
AGUB  to  the  land,  leaving  $98,000  to  be 
allocated  to  the  building.  See  paragraph  (f)  of 
this  section.  Otherwise,  applying  the 
allocation  rules  of  §  1.338-6  would,  on  these 
facts,  result  in  an  allocation  to  the  recently 
contributed  land  of  an  amount  less  than  its 
value  of  $10,800.  with  the  difference  being 
allocated  to  the  building  already  held  by  T. 

Par.  5.  Sections  1.338-6  and  1.338-7 
are  added  to  read  as  follows: 

§1.33»-6    Allocation  of  ADSP  and  AGUB 
among  targat  asset*. 

(a)  Scope — (1)  In  general.  This  section 
prescribes  rules  for  allocating  ADSP  and 
AGUB  ^mong  the  acquisition  date  assets 
of  a  target  for  which  a  section  338 
election  is  made. 

(2)  Fair  market  value — (i)  Li  general. 
Generally,  the  fair  market  value  of  an 
asset  is  its  gross  fair  market  value  (i.e., 
fair  market  value  determined  without 
regard  to  mortgages,  liens,  pledges,  or 
other  liabilities).  However,  for  purposes 
of  determining  the  amoimt  of  old 
target's  deemed  sale  gain,  the  fair 
market  value  of  any  property  subject  to 
a  nonrecourse  indebtedness  will  be 
treated  as  being  not  less  than  the 
amount  of  such  indebtedness.  (For 
purposes  of  the  preceding  sentence,  a 
liability  that  was  incurred  because  of 
the  acquisition  of  the  property  is 
disregarded  to  the  extent  that  such 
liability  was  not  taken  into  accoimt  in 
determining  old  target's  basis  in  such 
property.) 

(ii)  Transaction  costs.  Transaction 
costs  are  not  taken  into  account  in 
allocating  ADSP  or  AGUB  to  assets  in 
the  deemed  sale  (except  indirectly 
through  their  effect  on  the  total  ADSP  or 
AGUB  to  be  allocated). 

(iii)  Internal  Revenue  Service 
authority.  In  coimection  with  the 
examination  of  a  return,  the  Internal 
Revenue  Service  may  challenge  the 
taxpayer's  determination  of  the  fair 
market  value  of  any  asset  by  any 
appropriate  method  and  take  into 
accoimt  all  factors,  including  any  lack  of 
adverse  tax  interests  between  the 
parties.  For  example,  in  certain  cases 
the  Internal  Revenue  Service  may  make 
an  independent  showing  of  the  value  of 
goodwill  and  going  concern  value  as  a 
means  of  calling  into  question  the 
validity  of  the  taxpayer's  valuation  of 
other  assets. 

(b)  General  rule  for  allocating  ADSP 
and  AGUB — (1)  Reduction  in  the 
amount  of  consideration  for  Class  I 
assets.  Both  ADSP  and  AGUB,  in  the 
respective  allocation  of  each,  are  frrst 
reduced  by  the  amount  of  Class  I 
acquisition  date  assets.  Class  I  assets  are 
cash  and  general  deposit  accounts 
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(including  savings  and  checking 
accounts)  other  than  certificates  of 
deposit  held  in  banks,  savings  and  loan 
associations,  and  other  depository 
institutions.  If  the  amount  of  Class  I 
assets  exceeds  AGUB,  new  target  will 
inunediately  realize  ordinary  income  in 
an  amount  equal  to  such  excess.  The 
amotmt  of  ADSP  or  AGUB  remaining 
after  the  reduction  is  to  be  allocated  to 
the  remaining  acquisition  date  assets. 

(2)  Other  assets— {i)  In  general. 
Subject  to  the  limitations  and  othor 
rules  of  paragraph  (c)  of  this  section, 
ADSP  and  AGUB  (as  reduced  by  the 
amoimt  of  Class  I  assets]  are  allocated 
among  Class  II  acquisition  date  assets  of 
target  in  proportion  to  the  fair  market 
values  of  such  Class  n  assets  at  such 
time,  then  among  Class  III  assets  so  held 
in  such  proportion,  then  among  Class  IV 
assets  so  held  in  such  proportion,  then 
among  Class  V  assets  so  held  in  such 
proportion,  then  among  Class  VI  assets 
so  held  in  such  proportion,  and  finally 
to  Class  Vn  assets. 

(ii)  Class  n  assets.  Class  II  assets  are 
actively  traded  personal  property  within 
the  meaning  of  section  10g2(d)(l)  and 
§  1.1092(d)-l  (detennined  without 
regard  to  section  1092(dK3)).  In 
addition.  Class  II  assets  include 
certificates  of  deposit  and  foreign 
currency  even  if  they  are  not  actively 
traded  personal  property.  Examples  of 
Class  n  assets  include  U.S.  government 
securities  andjpublicly  traded  stock. 

(iii)  Class  III  assets.  Class  in  assets  are 
accounts  receivable,  mortgages,  and 
credit  card  receivables  firom  customers 
which  arise  in  the  ordinary  course  of 
business. 

(iv)  Class  IV  assets.  Class  IV  assets  are 
stock  in  trade  of  the  taxpayer  or  other 
property  of  a  kind  whidi  would 
properly  be  included  in  the  inventcny  of 
taxpayer  if  on  hand  at  the  close  of  the 
taxable  year,  or  property  held  by  the 
taxpayer  primarily  for  rale  to  customers 
in  the  ordinary  coiuse  of  its  trade  or 
business. 

(v)  Class  V  assets.  Class  V  assets  are 
all  assets  other  than  Class  I,  II,  HI,  IV, 
VI,  and  vn  assets. 

(vi)  Qass  VI  assets.  Class  VI  assets  are 
all  section  197  intangibles,  as  defined  in 
section  197,  except  goodwill  and  going 
concern  value. 

(vii)  Class  VU  assets.  Class  VII  assets 
are  goodwill  and  going  concern  value 
(whether  or  not  the  goodwill »  going 
concern  value  qualifies  as  a  section  197 
intangible). 

(3)  Other  items  designated  by  the 
Internal  Revenue  Service.  SimUar  items 
may  be  added  to  any  class  described  in 
this  paragraph  (b)  by  designation  in  the 
Internal  Revenue  Bulletin  by  the 
Internal  Revenue  Service. 


(c)  Certain  limitations  and  other  rules 
for  allocation  to  an  asset — (1)  Allocation 
not  to  exceed  fair  market  value.  The 
amount  of  ADSP  or  AGUB  allocated  to 
an  asset  (other  than  Class  Vn  assets) 
cannot  exceed  the  fair  market  value  of 
that  asset  at  the  begiiming  of  the  day 
after  the  acquisition  date. 

(2)  Allocation  subject  to  other  rules. 
The  amount  of  ADSP  or  AGUB  allocated 
to  an  asset  is  subject  to  other  provisions 
of  the  Internal  Revenue  Code  or  general 
principles  of  tax  law  in  the  same 
manner  as  if  such  asset  were  transferred 
to  or  acquired  from  an  unrelated  person 
in  a  sale  or  exchange.  For  example,  if 
the  deemed  asset  sale  is  a  transaction 
described  in  section  1056(a)  (relating  to 
basis  limitation  for  player  contracts 
transferred  in  connection  with  the  sale 
of  a  franchise),  the  amount  uf  AGUB 
allocated  to  a  contract  for  the  services  of 
an  athlete  cannot  exceed  the  limitation 
imposed  by  that  section.  As  another 
example,  the  amoimt  of  AGUB  aUocated 
to  an  amortizable  section  197  intangible 
resiUting  from  an  assumption- 
reinsurance  transaction  is  determined 
under  section  197(f)(5). 

(3)  Special  rule  for  allocating  AGUB 
when  purchasing  corporation  has 
nonrecently  purchased  stock-^i)  Scope. 
This  paragraph  (c)(3)  applies  if  at  the 
beginning  of  the  day  after  the 
acquisition  date — 

(A)  The  purchasing  corporation  holds 
nonrecentiy  purchased  stock  for  which 
a  gain  recognition  election  under 
section  338(b)(3)  and  §  1.338-5(d)  is  not 
made;  and 

(B)  The  hypothetical  purchase  price 
determined  under  paragraph  (c)(3)(ii)  of 
this  section  exceeds  the  AGUB 
determined  imder  §  1.338-5(b). 

(ii)  Determination  of  hypothetical 
purchase  price.  Hypothetical  purchase 
price  is  the  AGUB  that  would  result  if 
a  gain  recognition  election  were  made. 

(iii)  Allocation  of  AGUB.  Subject  to 
the  limitations  in  paragraphs  (c)(1)  and 
(2)  of  this  section,  the  portion  of  AGUB 
(after  reduction  by  the  amount  of  Class 
I  assets)  to  be  allocated  to  each  Class  II, 
m,  rv,  V,  VI,  and  vn  asset  of  target  held 
at  the  beginning  of  the  day  after  the 
acquisition  date  is  determined  by 
multiplying^- 

(A)  The  amoimt  that  would  be 
allocated  to  such  asset  Auider  the  general 
rules  of  this  section  were  AGUB  equal 
to  the  hypothetical  purchase  price;  by 

(B)  A  fraction,  the  numerator  of  which 
is  actual  AGUB  (after  reduction  by  the 
amount  of  Class  I  assets)  and  the 
denominator  of  which  is  the 
hypothetical  purchase  price  (after 
reduction  by  the  amount  of  Class  I 
assets). 


(4)  Liabilities  taken  into  account  in 
determining  amount  realized  on 
subsequent  disposition.  In  determining 
the  amount  realized  on  a  subsequent 
sale  or  other  disposition  of  property 
deemed  purchased  by  new  target,  the 
entire  amount  of  any  liability  taken  into 
accoimt  in  AGUB  is  considered  to  be  an 
amount  taken  into  account  in 
determining  new  target's  basis  in 
property  that  secures  the  liability  for 
purposes  of  applying  §  1.1001-2(a). 
Thus,  if  a  liability  is  taken  into  account 
in  AGUB,  §  1.1001-2(a)(3)  does  not 
prevent  the  amount  of  such  liability 
from  being  treated  as  discharged  within 
the  meaning  of  §  1.1001-2(a)(4)  as  a 
result  of  new  target's  sale  or  disposition 
of  the  property  which  seciues  such 
liability. 

(d)  Samples.  The  following  examples 
illiistrate  §§  1.338-4, 1.338-5,  and  this 
section: 

Examp/e  1.  (i)  T  owns  90  percent  of  the 
outstanding  Tl  stock.  P  purchases  100 
percent  of  the  outstanding  T  stock  for  $2,000. 
There  are  no  acquisition  costs.  P  makes  a 
section  338  election  for  T  and,  as  a  result,  Tl 
is  considered  acquired  in  a  qualified  stock 
purchase.  A  section  338  election  is  made  for 
Tl.  The  grossed-up  basis  of  the  T  stock  is 
$2,000  (i.e..  $2,000  x  1/1). 

(ii)  The  liabilities  of  T  as  of  the  beginniag 
of  the  day  after  the  acquisition  date 
(including  the  tax  liability  for  the  deemed 
sale  gain)  that  would,  under  general 
principles  of  tax  law,  be  properly  taken  into 
account  before  the  close  of  new  T's  first 
taxable  year,  are  as  follows: 

Liabilities    (nonrecourse    mortgage 

plus  unsecured  liabilities) 

Taxes  Payable  


$700 
300 


Total 


1,000 


(iii)  The  AGUB  of  T  is  determined  as 
follows: 

Grossed-up  basis $2,000 

Total  liabilities 1,000 


AGUB 


3,000 


(iv)  Assume  that  ADSP  is  also  $3,000. 

(v)  Assume  that,  at  the  beginning  of  the  day 
after  the  acquisition  date,  T's  cash  and  the 
fair  market  values  of  T's  Class  II,  III,  IV,  and 
V  assets  are  as  follows: 


Asset 


m 

IV 
V. 
V. 
V. 


Asset 


Cash 

Portfolio  of  activety  traded 
securities. 

Aceounts  receivable  . 

Inventory , 

Building ; . 

Land  , 

Investment  in  Tl  

Total 


Fair 
market 
value 


•$200 
300 

600 
300 
800 
200 
450 


2,850 


'Amount. 


(vi)  Under  paragraph  (b)(1)  of  this  section, 
the  amount  of  ADSP  and  AGUB  allocable  to 
1  's  Class  n,  m,  IV,  and  V  assets  is  reduced 
t  y  the  amount  of  cash  to  $2,800,  i.e., 
i  3,000  -  $200.  $300  of  ADSP  and  of  AGUB  is 
I  len  allocated  to  actively  traded  securities. 
S  600  of  ADSP  and  of  AGUB  is  then  allocated 
t )  accounts  receivable.  $300  of  ADSP  and  of 
/  iGUB  is  then  allocated  to  the  inventory. 
i  ince  the  remaining  amount  of  ADSP  and  of 
^GUB  is  $1,600  (i.e.,  $3,000  -  ($200  +  $300 

$600  +  $300)),  an  amount  which  exceeds 
the  sum  of  the  fair  market  values  of  T's  Class 
y  assets,  the  amount  of  ADSP  and  of  AGUB 
B  [located  to  each  Class  V  asset  is  its  fair 
r  larket  value: 

E  uilding  ."..,..^.  800 

land  „..„ 200 

[pvestment  in  Tl  „ 450 


Total $1,450 

(vii)  T  has  no  Class  VI  assets.  The  amount 
!^  i\DSP  and  of  AGUB  allocated  to  T's  Class 
y  n  assets  (goodwill  and  going  concern  value) 
i^  $150,  i.e.,  $1,600-$1,450. 

(viii)  The  grossed-up  basis  of  the  Tl  stock 
[^  $500,  i.e.,  $450  x  1/.9. 

(ix)  The  liabilities  of  T  as  of  the  beginning 
c  f  the  day  after  the  acquisition  date 
ncluding  the  tax  liability  for  the  deemed 
3  fde  gain)  that  would,  under  general 
f  rinciples  of  tax  law,  be  properly  taken  into 
i  ccount  before  the  close  of  new  T's  first 
titxable  year,  are  as  follows: 


[  ^neral  Liabilities 
1  axes  Payable  
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(xii)  Assume  that  at  the  beginning  of  the 
day  after  the  acquisition  date,  Tl's  cash  and 
the  fair  market  values  of  its  Class  fV  and  VI 
assets  are  as  follows: 


Asset 
Class 

Asset 

Fair 
Market 
Value 

1  

IV 

VI 

Cash  

Inventory 

Patent 

*$S0 
200 

350 

Total 

600 

$100 
20 


Total  120 

(x)  The  AGUB  of  Tl  is  determined  as 
ikilows: 

;  TOssed-up  basis  of  Tl  Stock  $500 

[^abilities  120 


AGUB  

(xi)  Assume  that  ADSP  is  also  $620. 


620 


'  'Amount. 

(xiii)  The  amount  of  ADSP  and  of  AGUB 
allocable  to  Tl's  Class  IV  and  VI  assets  is  first 
reduced  by  the  $50  of  cash. 

(xiv)  Because  the  remaining  amount  of 
ADSP  and  of  AGUB  ($570)  is  an  amount 
which  exceeds  the  fair  market  value  of  Tl's 
only  Class  IV  asset,  the  inventory,  the 
diiiuuui  allocaled  to  the  iuveuturv  is  its  fair 
market  value  ($200).  After  that,  the  remaining 
amount  of  ADSP  and  of  AGUB  ($370) 
exceeds  the  fair  market  value  of  Tl's  only 
Class  VI  asset,  the  patent.  Thus,  the  amoimt 
of  ADSP  and  of  AGUB  allocated  to  the  patent 
is  its  fair  market  value  ($350). 

(xv)  The  amount  of  ADSP  and  of  AGUB 
allocated  to  Tl's  Class  VII  assets  (goodwill 
and  going  concern  value)  is  $20,  i.e.,  $570- 
$550. 

Example  2.  (i)  Assume  that  the  facts  are  the 
same  as  in  Example  1  except  that  P  has,  for 
five  years,  ownea  20  percent  of  T's  stock, 
which  has  a  basis  in  P's  hands  at  the 
beginning  of  the  day  after  the  acquisition 
date  of  $100,  and  P  purchases  the  remaining 
80  percent  of  T's  stock  for  $1,600.  P  does  not 
jnake  a  gain  recognition  election  under 
section  338(b)(3). 

(ii)  Under  §  1.338-5(c).  the  grossed-up 
basis  of  recently  purchased  T  stock  is  $1,600, 
i.e.,  $1,600  x(l-.2)/.8. 

(iii)  The  AGUB  of  T  is  determined  as 
follows: 


Grossed-up  basis  of  recently  pur- 
chased stock  as  determined 
under  §1.338-5(c) 
($l,600x(l-.2)/.8) $1,600 

Basis  of  nonrecently  purchased 
stock 100 

Liabilities  „ „ 1,000 

AGUB  2.700 

(iv)  Since  P  holds  nonrecently  purchased 
stock,  the  hypothetical  purchase  price  of  the 
T  stock  must  be  computed  and  is  determined 
as  follows: 

Grossed-up  basis  of  recently  pur- 
.  chased    stock    as    determined 

under  §1.338-5(c) 

($l,600x(l -.2)7.8) $1,600 

Basis  of  nonrecently  purchased 

stock  as  if  the  gain  recognition 

election  under  §1.338-5{d)(2) 

had    l>een    made    ($l,600x.2/ 

(1-.2))  400 

Liabilities  1,000 

Total  3.000 

(v)  Since  the  hypothetical  purchase  price 
($3,000)  exceeds  the  AGUB  ($2,700)  and  no 
gain  recognition  election  is  made  under 
section  338(b)(3).  AGUB  is  allocated  under 
paragraph  (c)(3)  of  this  section. 

(vi)  First,  an  AGUB  amount  equal  to  the 
hypothetical  purchase  price  ($3,000)  is 
allocated  among  the  assets  under  the  general 
rules  of  this  section.  The  allocation  is  set 
forth  in  the  column  below  entitled  Original 
Allocation.  Next,  the  allocation  to  each  asset 
in  Class  II  through  Class  VII  is  multiplied  by 
a  fraction  having  a  numerator  equal  to  the 
actual  AGUB  reduced  by  the  amount  of  Class 
I  assets  ($2,700  -$200  =  $2,500)  and  a 
denominator  equal  to  the  hypothetical 
purchase  price  reduced  by  the  amount  of 
Class  I  assets  ($3,000  -  $200  =  $2,800),  or 
2,500/2,800.  This  produces  the  Final 
Allocation: 


Class 


Asset 


Original 
allocation 


Final  allo- 
cation 


ill 


Cash  -:... 

Portfolio  of  actively  traded  securities 

Accounts  receivable  

Inventory 

Building 

Land 

Investment  In  Tl  ; 

Goodwill  and  going  concern  value  .... 


Total 


$200 
300 
600 
300 
800 
200 
450 
150 


$200 
•268 
536 
268 
714 
178 
402 
134 


$3,000 


$2,700 


'All  numbers  rounded  for  convenience. 


i1.33»-7    Allocation  of  radetermined 
MpSP  and  AGUB  among  target  assets. 

(a)  Scope.  ADSP  and  AGUB  are 
1  idetermined  at  such  time  and  in  such 
;  I  mount  as  an  increase  or  decrease 
/I'ould  be  required  under  general 
]  rinciples  of  tax  law  for  the  elements  of 
'  DSP  or  AGUB.  This  section  provides 
1 1  Ues  for  allocating  redetermined  ADSP 
I )  r  AGUB  when  increases  or  decreases 


with  respect  to  the  elements  of  ADSP  or 
AGUB  are  required  after  the  close  of 
new  target's  first  taxable  year.  Foij 
determining  and  allocating  ADSP  or 
AGUB  when  increases  or  decreases  are 
required  with  respect  to  the  elements  of 
ADSP  or  AGUB  before  the  close  of  new 
target's  first  taxable  year,  see  §§  1.338- 
4, 1.338-5,  and  1.338-6. 


(b)  Allocation  of  redetermined  ADSP 
and  AGUB.  When  ADSP  or  AGUB  is 
redetermined,  a  new  allocation  of  ADSP 
or  AGUB  is  made  by  allocating  the 
redetermined  ADSP  or  AGUB  amount 
under  the  rules  of  §1.338-6.  If  the 
allocation  of  the  redetermined  ADSP  or 
AGUB  amount  under  §  1.338-6  to  a 
given  asset  is  different  fi'om  the  original 
allocation  to  it,  the  difference  is  added 
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to  or  subtracted  firom  the  original 
allocation  to  the  asset,  as  appropriate. 
Amounts  allocable  to  an  acquisition 
date  asset  (or  with  respect  to  a  disposed- 
of  acquisition  date  asset)  are  subject  to 
all  the  asset  allocation  ndes  (for 
example,  the  fail  market  value 
limitation  in  §  1.338-6(c)(l))  as  if  the 
redetermined  AOSP  or  AGUB  were  the 
ADS?  or  AGUB  on  the  acquisition  date. 

(c)  Special  rules  for  ADSP—{1) 
Increases  or  decreases  in  deemed  sale 
gain  taxable  notwithstanding  old  target 
ceases  to  exist.  To  the  extent  general 
principles  of  tax  law  would  require  a 
seller  in  an  actual  asset  sale  to  account 
for  events  relating  to  the  sale  that  occur 
after  the  sale  date,  target  must  make 
such  an  accounting.  Taiget  is  not 
precluded  from  realizing  additional 
deemed  sale  gain  because  the  target  is 
treated  as  a  new  corporation  after  the 
acquisition  date. 

(2)  Procedure  for  transactions  in 
tiduch  section  338(h)(10)  is  not  elected— 
(i)  Deemed  sale  gain  included  in  new 
target's  return.  If  an  election  under 
section  338(h)(10)  is  not  made,  any 
additional  deemed  sale  gain  of  old  target 
resulting  from  an  increase  or  decrease  in 
the  AD^  is  included  in  new  target's 
income  tax  return  for  new  target's 
taxable  year  in  which  the  increase  or 
decrease  is  taken  into  accoimt  For   . 
example,  if  after  the  acquisition  date 
there  is  an  increase  in  the  allocable 
ADS?  of  secticm  1245  property  for 
which  the  recomputed  basis  (but  not  the 
adjusted  basis)  exceeds  the  portion  of 
the  ADS?  allocable  to  that  particular 
asset  on  the  acquisition  date,  the 
additional  gain  is  treated  as  ordinary 
income  to  the  extent  it  does  not  exceed 
such  excess  amount.  See  paragraph 
(c)(2)(ii)  of  this  section  for  the  special 
treatment  of  old  target's  carryovers  and 
carrybacks.  Althou^  included  in  new 
target's  income  tax  ret\uii,  the  deemed 
sale  gain  is  separately  accounted  for  as 
an  item  of  old  target  and  may  not  be 
ofbet  by  income,  gain,  deduction,  loss, 
credit,  or  other  amoimt  of  new  target. 
The  amoimt  of  tax  on  income  of  old 
target  resulting  from  an  increase  or 
decrease  in  the  ADSP  is  determined  as 
if  such  deemed  sale  gain  had  been 
recognized  in  old  target's  taxable  year 
ending  at  the  close  of  the  acquisition 
date. 

(ii)  Carryovers  and  carrybacks — (A) 
Loss  carryovers  to  new  target  taxable 
years.  A  net  operating  loss  or  net  capital 
loss  of  old  target  may  be  carried  forward 
to  a  taxable  year  of  new  target,  under  the 
principles  of  section  172  or  1212,  as 
applicable,  but  is  allowed  as  a 
deduction  only  to  the  extent  of  any 
recognized  income  of  old  target  for  such 
taxable  year,  as  described  in  paragraph 


(c)(2)(i)  of  this  section.  For  this  piupose, 
however,  taxable  years  of  new  target  are 
not  taken  into  accoimt  in  applying  the 
limitations  in  section  172(b)(1)  or 
1212(a)(1)(B)  (or  other  similar 
limitations).  In  applying  sections  172(b) 
and  1212(a)(1),  only  income,  gain,  loss, 
deduction,  credit,  and  other  amounts  of 
old  target  are  taken  into  account.  Thus, 
if  old  target  has  an  unexpired  net 
operating  loss  at  the  close  of  its  taxable 
year  in  which  the  deemed  asset  sale 
occurred  that  could  be  carried  forward 
to  a  subsequent  taxable  year,  such  loss 
may  be  carried  forward  until  it  is 
absorbed  by  old  taivet's  income. 

(B)  Loss  carrybacks  to  taxable  years  of 
old  target.  An  ordinary  loss  or  capital 
loss  accounted  for  as  a  separate  item  of 
old  target  under  paragraph  (c)(2)(i)  of 
this  section  may  be  carried  back  to  a 
taxable  year  of  old  target  under  the 
principles  of  section  172  or  1212,  as 
applicable.  For  this  purpose,  taxable 
years  of  new  target  are  not  taken  into 
account  in  applying  the  limitations  in 
section  172(b)  or  1212(a)  (or  other 
similar  limitations). 

(C)  Credit  carryovers  and  carrybacks. 
The  principles  described  in  paragraphs 
(c)(2)(ii)(A)  and  (B)  of  this  section  apply 
to  carryovers  and  carrybacks  of  amounts 
for  purposes  of  detmrnining  the  amount 
of  a  credit  dlowable  under  part  IV, 
subchapter  A,  chapter  1  of  die  Internal 
Revenue  Code.  Thus,  for  example,  credit 
carryovers  of  old  target  may  offset  only 
income  tax  attributable  to  items 
described  in  paragraph  (c)(2)(i)  of  this 
section. 

(3)  Procedure  for  transactions  in 
which  section  338(h)(l0)  is  elected.  If  an 
election  under  section  388(h)(10)  is 
made,  any  additional  deemed  sale  gain 
resulting  from  an  increase  or  decrease  in 
the  AOSP  is  accounted  for  in 
determining  the  taxable  income  (or 
other  amoimt)  of  the  member  of  the 
selling  consolidated  group,  the  selling 
affiliate,  or  the  S  corporation 
shareholders  to  which  such  income, 
loss,  or  other  amount  is  attributable  for 
the  taxable  year  in  which  such  increase 
or  decrease  is  taken  into  account. 

(d)  Special  rules  for  AGUB— {1)  Effect 
of  disposition  or  depreciation  of 
acquisition  date  assets.  If  an  acquisition 
date  asset  has  been  disposed  of, 
depreciated,  amortized,  or  depleted  by 
new  target  before  an  amount  is  added  to 
the  original  allocation  to  the  asset,  the 
increased  amount  otherwise  allocable  to 
such  asset  is  taken  into  account  under 
general  principles  of  tax  law  that  apply 
when  part  of  the  cost  of  an  asset  not 
previously  taken  into  account  in  basis  is 
paid  or  incurred  after  the  asset  has  been 
disposed  of,  depreciated,  amortized,  or 
depleted.  A  similar  rule  applies  when 


an  amount  is  subtracted  from  the 
original  allocation  to  the  asset.  For 
purposes  of  the  preceding  sentence,  an 
asset  is  considered  to  have  been 
disposed  of  to  the  extent  that  its 
allocable  portion  of  the  decrease  in 
AGUB  would  reduce  its  basis  below 
zero. 

(2)  Section  38  property.  Section  1.47- 
2(c)  applies  to  a  reduction  in  basis  of 
section  38  property  under  this  section. 

(e)  Examples.  The  following  examples 
illustrate  this  section.  Any  amount 
described  in  the  following  examples  is 
exclusive  of  interest.  For  rules 
characterizing  deferred  contingent 
payments  as  principal  or  interest,  see 
§S  1.483-4, 1.1274-2(g),  and  1.1275- 
4(c).  The  examples  are  as  follows: 

Rxampiti  7.  (i)(A)  T'n  assets  other  than 
goodwill  and  going  concern  value,  and  their 
foir  market  values  at  the  beginning  of  the  day 
after  the  acquisition  date,  are  as  follows: 


(B)  T  has  no  liabilities  other  than  a 
contingent  liability  that  would  not  be  taken 
into  account  under  general  principles  of  tax 
law  In  an  asset  sale  between  unrelated  parties 
when  the  buyer  assumed  the  liability  or  took 
property  subject  to  it. 

(ii)(A)  On  September  1,  2000,  P  purchases 
all  of  the  outstanding  stock  of  T  for  $270  and 
makes  a  section  338  election  for  T.  The 
grossed-up  basis  of  the  T  stock  and  T's  AGUB 
are  both  $270.  The  AGUB  is  ratably  allocated 
among  T's  Class  V  assets  in  proportion  to 
their  foir  market  values  as  follows: 


Asset 

Basis 

Building  ($270  x  100/300) 

Stock  ($270  X  200/300)  

$90 
180 

Total 

$270 

(B)  No  amount  is  allocated  to  the  Class  VII 
assets.  New  T  is  a  calendar  year  taxpayer. 
Assume  that  the  X  stock  is  a  capital  asset  in 
the  hands  of  new  T. 

(iii)  On  January  1,  2001,  new  T  sells  the  X 
stock  and  uses  the  proceeds  to  purchase 
inventory. 

(iv)  Pursuant  to  events  on  lune  30.  2002, 
the  contingent  liability  of  old  T  is  at  that  time 
properly  iaken  into  account  under  general 

f>rinciples  of  tax  law.  The  amount  of  the 
lability  is  $60. 

(v)  T's  AGUB  increases  by  $60  from  $270 
to  $330.  This  $60  increase  in  AGUB  is  first 
allocated  among  T's  acquisition  date  assets  in 
accordance  with  the  provisions  of  §  1.338-6. 
Because  the  redetermined  AGUB  for  T  ($330) 
exceeds  the  sum  of  the  fair  market  values  at 
the  beginning  of  the  day  after  the  acquisition 
date  of  the  Class  V  acquisition  date  assets 


1300),  AGUB  allocated  to  those  assets  is 

Imited  to  those  fair  market  values  under 

1.338-6(c)(l).  As  there  are  no  Class  VI 


(vi)  Since  the  X  stock  was  disposed  of 
]  efore  the  contingent  liability  was  properly 
[{ tken  into  account  for  tax  purposes,  no 
i  mount  of  the  increase  in  AGUB  attributable 
:i )  such  stock  may  be  allocated  to  any  T  asset. 
F  ather,  such  amount  (S20)  is  allowed  as  a 
::  ipital  loss  to  T  for  the  taxable  year  2002 
i  ndsr  the  principles  of  Arroivsmith  v. 
i  bmmissidner,  344  U.S.  6  (1952).  In  addition, 
:  le  $10  increase  in  AGUB  allocated  to  the 
]  iilding  and  the  $30  increase  in  AGUB 
1  located  to  the  goodwill  and  going  concern 
t  alue  are  treated  as  basis  redeterminations  in 
1002.  See  paragraph  (d)(1)  of  this  section. 

Example  2.  (i)  On  January  1,  2002,  P 
iirchases  all  of  the  outstanding  stock  of  T 
1  nd  makes  a  section  338  election  for  T. 
'  ssume  that  ADSP  and  AGUB  of  T  are  both 
1 500  and  are  allocated  among  T's  acquisition 
\  ate  assets  as  follows: 
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assets,  the  remaining  AGUB  of  S30  is 
allocated  to  goodwill  and  going  concern 
value  (Class  VII  assets).  The  amount  of 


increase  in  AGUB  allocated  to  each 
acquisition  date  asset  is  determined  as 
follows: 


Asset 


Building 

X  Stock 

Goodwill  and  going  concern  value 


Original  AGUB 


$90 

180 

0 


$270 


Redetemiined 
AGUB 


$100 

200 

30 


Increase 


$10 
20 
30 


$330 


-t- 


$60 


rotal 


Asset 


Machinery  

Land 

Goodwill  and  going 
concern  value. 


Basis 


$150 
250 
100 


$500 


(11)  On  September  30,  2004,  P  filed  a  claim 
I  ;alnst  the  selling  shareholders  of  T  in  a 
:  )urt  of  appropriate  jurisdiction  alleging 
ifaud  in  the  sale  of  the  T  stock. 

(iii)  On  January  1,  2007,  the  former 
!  lareholders  refund  $140  of  the  purchase 
3f  ice  to  P  in  a  settlement  of  the  lawsuit. 
\ssume  that,  under  general  principles  of  tax 
!  iw,  both  the  seller  and  the  buyer  properly 
!  ke  into  account  such  refund  when  paid. 
^  ssume  also  that  the  refund  has  no  effect  on 
1  le  tax  liability  for  the  deemed  sale  gain. 
r  [lis  refund  results  in  a  decrease  of  T's  ADSP 

I  jid  AGUB  of  $140,  ft«m  $500  to  $360. 
(iv)  The  redetermined  ADSP  and  AGUB  of 

I I  )60  is  allocated  among  T's  acquisition  date 
i  \.  isets.  Because  ADSP  and  AGUB  do  not 

I !:  cceed  the  fair  market  value  of  the  Class  V 
1 1  isets,  the  ADSP  and  AGUB  amounts  are 

located  to  the  Class  V  assets  in  proportion 
1  (  their  fair  market  values  at  the  beginning 
the  day  after  the  acquisition  date.  Thus, 
:  1135  ($150  ($360/($150  -t-  $250)))  is  allocated 
I  ( I  the  machinery  and  $225  ($250  ($360/($150 

$250)))  is  allocated  to  the  land. 
.  Slccordingly.  the  basis  of  the  machinery  is 
1  educed  by  $15  ($150  original  allocation 
\  1 135  redetermined  allocation)  and  the  basis 
( I  the  land  is  reduced  by  $25  ($250  original 
( L  location  -  $225  redetermined  allocation). 


No  amount  is  allocated  to  the  Class  VII 
assets.  Accordingly,  the  basis  of  the  goodwill 
and  going  concern  value  is  reduced  by  $100 
($100  original  allocation  -$0  redetermined 
allocation). 

(v)  Assume  that,  as  a  result  of  deductions 
under  section  168,  the  adjusted  basis  of  the 
machinery  inunediately  befure  die  decrease 
in  AGUB  is  zero.  The  machinery  is  treated  as 
if  it  were  disposed  of  before  the  decrease  is 
taken  into  account.  In  2007,  T  recognizes 
income  of  $15,  the  character  of  which  is 
determined  under  the  principles  of 
Arrowsmith  v.  Commissioner,  344  U.S.  6 
(1952),  and  the  tax  benefit  rule.  No 
adjustment  to  the  basis  of  T's  assets  is  made 
for  any  tax  paid  on  this  amount.  Assume  also 
that,  as  a  result  of  amortization  deductions, 
the  adjusted  basis  of  the  goodwill  and  going 
concern  value  immediately  before  the 
decrease  in  AGUB  is  $40.  A  similar 
adjustment  to  income  is  made  in  2007  with 
respect  to  the  $60  of  previously  amortized 
goodwill  and  going  concern  value. 

(vi)  In  summary,  the  basis  of  T's 
acquisition  date  assets,  as  of  January  1,  2007, 
is  as  follows: 


Asset 

Basis 

Machinery  

Land 

$0 
225 

Goodwill  and  going  concern 
value ". 

0 

Example  3.  (i)  Assume  that  the  facts  are  the 
same  as  §  1.338-6(d)  Example  2  except  that 
the  recently  purchased  stock,  is  acquired  jpr 
$1,600  plus  additional  payments  that  are 
contingent  upon  T's  future  earnings.  Assume 
that,  under  general  principles  of  tax  law, 
such  later  payments  are  properly  taken  into 
account  when  paid.  Thus,  T's  AGUB, 
determined  as  of  the  beginning  of  the  day 
after  the  acquisition  date  (after  reduction  by 
T's  cash  of  $200),  is  $2,500  and  is  allocated 
among  T's  acquisition  date  assets  under 
§  1.338-6(c)(3)(iii)  as  follows: 


Class 


I  .. 

II  . 

Ill 
IV 
V 
V 
V 


Asset 


Cash  

Portfolio  of  actively  traded 
securities. 

Accounts  receivable  

Inventory  ..^ 

Building 

Land 

Investment  in  T1  


Final  allo- 
cation 


$200 
•268 

536 
268 
714 
178 
402 


Class 

Asset 

Final  alto- 
cation 

VII  ... 

Goodwill  and  going  con- 
cern value. 

Total 

134 

$2,700 

*  All  numbers  rounded  for  convenler^ce. 

(ii)  After  the  close  of  new  target's  first 
taxable  year,  P  pays  an  additional  $200  for 
its  recently  purchased  T  stock.  Assume  that 
the  additional  consideration  paid  would  not 
increase  T's  tax  liability  for  the  deemed  sale 
gain. 

(iii)  T's  AGUB  increases  by  $200,  fttjm 
$2,700  to  $2,900.  This  $200  increase  in 
AGUB  is  accounted  for  in  accordance  with 
the  provisions  of  §  1.338-6(c)(3)(iii). 

(iv)  The  hypothetical  purchase  price  of  the 
T  stock  is  redetermined  as  follows: 

Grossed-up  basis  of  recently  pur- 
chased stock  as  determined 
under  §  1.338-5(c)  ($1,800  x  (1 
-.2)/.8)  

Basis  of  nonrecently  purchased 
stock  as  if  the  gain  recognition 
election  under  §  1.338-5(d)(2) 
had  been  made  ($1,800  x  .2/ 
(1-.2))  : 

Liabilities  


$1,800 


450 
1,000 


Total 


$3,250 


(v)  Since  the  redetermined  hypothetical 
purchase  price  ($3,250)  exceeds  the 
redetermined  AGUB  ($2,900)  and  no  gain 
recognition  election  was  made  under  section 
338(b)(3),  the  rules  of  §  l<^38-6(c)(3)(iii)  are 
reapplied  using  the  redetermined 
hypothetical  purchase  price  and  the 
redetermined  AGUB. 

(vi)  First,  an  AGUB  amount  equal  to  the 
redetermined  hypothetical  purchase  price 
($3,250)  is  allocated  among  the  assets  under 
the  general  rules  of  §  1.338  6.  The  allocation 
is  set  forth  in  the  column  below  entitled 
Hypotheticai  Allocation.  Next,  the  allocation 
to  each  asset  in  Class  II  through  Class  VII  is 
multiplied  by  a  fi^ction  with  a  numerator 
equal  to  the  actual  redetermined  AGUB 
reduced  by  the  amount  of  Class  1  assets 
($2,900-$200  =  $2,700)  and  a  denominator 
equal  to  the  redetermined  hypothetical 
purchase  price  reduced  by  the  amount  of 
Class  I  assets  ($3,250-$200  =  $3,050),  or 
2,700/3.050.  This  produces  the  Final 
Allocation: 
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Asset 


Hypo- 

ttietical 

allocation 


Final.allo- 
cation 


I  ... 

II  .. 

III  . 
IV 

V  . 

V  . 

V  . 
VII 


Cash  

Portfolio  of  actively  traded  securities 

Accounts  receivable  

Inventory 

Building 

Land 

Investment  in  T1  

Goodwill  and  going  concern  value  .... 


Total 


$200 
300 
600 
300 
800 
200 
450 
400 


$3^50 


$200 
•266 
531 
266 
708 
177 
398 
354 


$2900 


*AN  numbers  rounded  for  corrvenierKe. 


(vii)  As  illustrated  by  this  example, 
reapplying  §  1.338-6(c)(3)  results  in  a  basis 


increase  for  some  assets  and  a  basis  decrease 
for  other  assets.  The  amount  of  redetermined 


AGUB  allocated  to  each  acquisition  date 
asset  is  determined  as  follows: 


Original  (c)(3) 
allocation 


Redetermined 
(c)(3)  alloca- 
tion 


Increase  (de- 
crease) 


Portfolio  of  actively  traded  securities 

Accounts  receivable 

Inventory 

Building  ~ _ 

Land . 

Investment  in  T1  

GoodwriH  and  going  concern  value  ... 


Total 


$268 
536 
268 
714 
178 
402 
134 


$2,500 


$266 
531 
266 
708 
177 
398 
354 


$2,700 


$(2) 
(5) 
(2) 
(6) 
(1) 
W 

220 


$200 


Example  4.  (i)  On  January  1,  2001.  P 
purchases  all  of  the  outstanding  T  stock  and 
makes  a  section  338  election  for  T.  P  pays 
$700  of  cash  and  promises  also  to  pay  a 
maximum  $300  of  contingent  consideration 
at  various  times  in  the  future.  Assume  that, 
under  general  principles  of  tax  law.  such 
later  payments  are  properly  taken  into 
account  by  P  when  paid.  Assume  also, 
however,  that  the  current  fair  market  value  of 
the  contingent  payments  is  reasonably 
ascertainable.  The  fair  market  value  of  T's 
assets  (other  than  goodwdll  and  going 
concern  value)  as  of  the  begimung  of  the 
following  day  is  as  follows: 


Asset 
dass 

Assets 

Fair  mar- 
ket value 

V  

V  

V  

Equipment 

Non-actively  traded  secu- 
rities. 
Building 

Total 

$200 
100 

500 

$800 

(ii)  T  has  no  liabilities.  The  AGUB  is  $700. 
In  calculating  ADSP,  assume  that,  under 
§  1.1001-1,  the  current  amount  realized 
attributable  to  the  contingent  consideration  is 
$200.  ADSP  is  therefore  $900  ($700  cash  plus 
$200). 

(iii)  (A)  The  AGUB  of  $700  is  ratably 
allocated  among  T's  Class  V  acquisition  date 
assets  in  proportion  to  their  fair  market 
values  as  follows: 


Asset 

Basis 

Equipment  ($700  x  200/800) 

Nk>n-actively     traded     securities 

($700  X  100/800)  

BuiWing  ($700  x  500«00)  

$175.00 

87.50 
437.50 

Total 

$700.00 

(B)  No  araoimt  is  allocated  to  goodwill  or 
going  concern  value. 

(iv)  (A)  The  ADSP  of  $900  is  ratably 
allocated  among  T's  Class  V  acquisition  date 


assets  in  proportion  to  their  fair  market 
values  as  follows: 


Asset 

Basis 

Equipment 

Nkm-activeiy  traded  securities 

Building 

$200 
100 
500 

Total 

$800 

(B)  The  remaining  ADSP,  $100,  is  allocated 
to  goodwill  and  going  concern  value  (Class 
VII). 

(v)  P  and  T  file  a  consolidated  return  for 
2001  and  each  following  year  with  P  as  the 
common  parent  of  the  affiliated  group. 

(vi)  In  2004,  a  contingent  amount  of  $120 
is  paid  by  P.  Assume  that,  under  general 
principles  of  tax  law,  the  payment  is  properly 
taken  into  account  by  P  at  the  time  made.  In 
2004,  there  is  an  increase  in  T's  AGUB  of 
$120.  The  amount  of  the  increase  allocated 
to  each  acquisition  date  asset  is  determined 
as  follows: 


Asset 


Original  AGUB 


Redetermined 
AGUB 


Increase 


Equipment 

Land 

BuikJing „.. 

Goodwill  and  going  concern  vakje 

Total „ 


$175.00 

87.50 

437.50 

0.00 


$200.00 

100.00 

500.00 

20.00 


$25.00 
12.50 
62.50 
20.00 


$700.00 


$820.00 


$120.00 
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Par.  6.  Section  1.338  10  is  added  to 
itiad  as  follows: 


i  .338-1 0    Rling  of  returns. 

(a)  Returns  including  tax  liability  from 
I  \  tented  asset  sale — (1)  In  general. 
I  u  xept  as  provided  in  paragraphs  (a)(2) 
{ ]  Ld  (3)  of  this  section,  any  deemed  sale 
gain  is  reported  on  the  final  return  of 
bid  target  filed  for  old  target's  taxable 
3 1  lar  that  ends  at  the  close  of  the 
£  ( quisition  date.  If  old  target  is  the 
c  ( tmmon  parent  of  an  affiliated  group, 
t  b  e  final  return  may  be  a  consolidated 
return  (any  such  consolidated  retvun 
I D  ust  also  include  any  deemed  sale  gain 
( ij  any  members  of  the  consolidated 
{ loup  that  are  acquired  by  the 
I  n  uchasing  corporation  on  the  same 
acquisition  date  as  old  target). 

(2)  Old  lutget's  final  taxable  year 
c  H  herwise  included  in  consolidated 
I E  turn  of  selling  group — (i)  General  rule. 

I  f  the  selling  group  files  a  consolidated 
neltum  for  the  period  that  includes  the 

Inquisition  date,  old  target  is 
"  liated  from  that  group 
ediately  before  the  deemed  asset 
e  and  must  file  a  deemed  sale  return 
iparate  from  the  group  that  includes 
^ly  the  deemed  sale  gain  and  the 

,  over  items  specified  in  paragraph 
(^(2)(iii)  of  this  section.  The  deemed 
i^set  sale  occurs  at  the  close  of  the 
luisition  date  and  is  the  last 
section  of  old  target.  Any 
sactions  of  old  target  occiuring  on 
acquisition  date  other  than  the 
^med  asset  sale  are  included  in  the 
ling  group's  consolidated  return.  A 
^emed  sale  return  includes  a  combined 
emed  sale  retmn  as  defined  in 
agraph  (a)(4)  of  this  section, 
(ii)  Separate  taxable  year.  The 
med  asset  sale  included  in  the 
med  sale  return  under  this  paragraph 
(2)  occurs  in  a  separate  taxable  year, 
:cept  that  old  target's  taxable  year  of 
tlie  sale  and  the  consolidated  year  of  the 
sjEJlling  group  that  includes  the 
a|(|quisition  date  are  treated  as  the  same 
lar  for  piuposes  of  determining  the 
mber  of  years  in  a  carryover  or 

back  period, 
(iii)  Carryover  and  carryback  of  tax 
bates.  Target's  attributes  may  be 
ed  over  to,  and  carried  back  from, 
deemed  sale  return  imder  the  rules 
iplicable  to  a  corporation  that  ceases 
be  a  member  of  a  consolidated  group, 
(iv)  Old  target  is  a  component 
ihpmber  of  purchasing  corporation 's 
c  c  ntroUed  group.  For  piuposes  of  its 
c « lemed  sale  return,  target  is  a 
c  c  mponent  member  of  the  controlled 
g  r  Dup  of  corporations  including  the 
p  \  irdiasing  corporation  unless  target  is 

I I  lated  as  an  excluded  member  luider 
sek:tion  1563(b)(2). 


(3)  Old  target  isanS  corporation.  If 
target  is  an  S  corporation  for  the  period 
that  ends  on  the  day  before  the 
acquisition  date,  old  target  must  file  a 
deemed  sale  return  as  a  C  corporation. 
For  this  piupose,  the  principles  of 
paragraph  (a)(2)  of  this  section  apply. 
This  paragraph  (a)(3)  does  not  apply  if 
an  election  under  section  338(h)(10)  is 
made  for  the  S  corporation. 

(4)  Combined  deemed  sale  return — (i) 
General  rule.  Under  section  338(h)(15), 
a  combined  deemed  sale  return 
(combined  retiun)  may  be  filed  for  all 
targets  from  a  single  selling 
consolidated  group  (as  defined  in 

§  1.338(h)(10)-l(b)(3))  that  are  acquired 
by  the  purchasing  corporation  on  the 
same  acquisition  date  and  that 
otherwise  would  be  required  to  file 
separate  deemed  sale  returns.  The 
combined  retiun  must  include  all  such 
targets.  For  example,  T  and  Tl  may  be 
included  in  a  combined  retiun  if — 

(A)  T  and  Tl  are  directly  owned 
subsidiaries  of  S; 

(B)  S  is  the  common  parent  of  a 
consolidated  group;  and 

(C)  P  makes  qualified  stock  purchases 
of  T  and  Tl  on  the  same  acquisition 
date. 

(ii)  Gain  and  loss  offsets.  Gains  and 
losses  recognized  on  the  deemed  asset 
sales  by  targets  included  in  a  combined 
return  are  treated  as  the  gains  and  losses 
of  a  single  target.  In  addition,  loss 
carryovers  of  a  target  that  were  not 
subject  to  the  separate  return  limitation 
year  restrictions  (SRLY  restrictions)  of 
the  consolidated  return  regulations 
while  that  tcirget  was  a  member  of  the 
selling  consolidated  group  may  be 
applied  without  limitation  to  the  gains 
of  other  targets  included  in  the 
combined  return.  If,  however,  a  target 
has  loss  carryovers  that  were  subject  to 
the  SRLY  restrictions  while  that  target 
was  a  member  of  the  selling 
consolidated  group,  the  use  of  those 
losses  in  the  combined  retiun  continues 
to  be  subject  to  those  restrictions, 
applied  in  the  same  manner  as  if  the 
combined  return  were  a  consolidated 
return.  A  similar  rule  applies,  when 
appropriate,  to  other  tax  attributes. 

(iii)  Procedure  for  filing  a  combined 
return.  A  combined  return  is  made  by 
filing  a  single  corporation  income  tax 
return  in  lieu  of  separate  deemed  sale 
returns  for  all  targets  required  to  be 
included  in  the  combined  return.  The 
combined  retiun  reflects  the  deemed 
asset  sales  of  all  targets  required  to  be 
included  in  the  combined  return.  If  the 
targets  included  in  the  combined  return 
constitute  a  single  affiliated  group 
within  the  meaning  of  section  1504(a), 
the  income  tax  return  is  signed  by  an 
officer  of  the  common  parent  of  that 


group.  Otherwise,  the  retunf  must  be 
signed  by  an  officer  of  each  target 
included  in  the  combined  return.  Rules 
similar  to  the  rules  in  §  1.1502-75(j) 
apply  for  purposes  of  preparing  the 
combined  return.  The  combined  return 
must  include  an  attachment 
prominently  identified  as  an  ELECTTION 
TO  FILE  A  COMBINED  RETURN 
UNDER  SECTION  338(h)(15).  The 
attachment  must — 

(A)  Contain  the  name,  address,  and 
employer  identification  number  of  eadi 
target  required  to  be  included  in  the 
combined  return; 

(B)  Contain  the  following  declaration 
(or  a  substantially  similar  declaration): 
EACH  TARGET  IDENTIFIED  IN  THIS 
ELECTION  TO  FILE  A  COMBINED 
RETURN  CONSENTS  TO  THE  FILING 
OF  A  COMBINED  RETURN; 

(C)  For  each  target,  be  signed  by  a 
person  who  states  under  penalties  of 
perjury  that  he  or  she  is  authorized  to 
act  on  behalf  of  such  target. 

(iv)  Consequences  of  filing  a 
combined  return.  Each  target  included 
in  a  combined  return  is  severally  liable 
for  any  tax  associated  with  the 
combined  return.  See  §  1.338-l(b)(3). 

(5)  Deemed  sale  excluded  from 
purchasing  corporation's  consolidated 
return.  Old  target  may  not  be  considered 
a  member  of  any  affiliated  group  that 
includes  the  purchasing  corporation 
with  respect  to  its  deemed  asset  sale. 

(6)  Due  date  for  old  target 's  final 
return — (i)  General  rule.  Old  target's 
final  return  is  generally  due  on  the  15th 
day  of  the  third  calendar  month 
following  the  month  in  which  the 
acquisition  date  occurs.  See  section 
6072  (time  for  fifing  income  tax  returns). 
,  (ii)  Application  of  §  1 .1502-76(c)—{A) 
In  general.  Section  1.1502-76(c)  applies 
to  old  target's  final  return  if  old  target 
was  a  member  of  a  selling  group  that  did 
not  file  consolidated  returns  for  the 
taxable  year  of  the  common  parent  that 
precedes  the  year  that  includes  old 
target's  acquisition  date.  If  the  selling 
group  has  not  filed  a  consolidated 
return  that  includes  old  target's  taxable 
period  that  ends  on  the  acquisition  date, 
target  may,  on  or  before  the  final  return 
due  date  (including  extensions), 
either — 

(I)  File  a  deemed  sale  retiun  on  the 
assumption  that  the  selling  group  will 
file  the  consolidated  return;  or 

{,2)  File  a  return  for  so  much  of  old 
target's  taxable  period  as  ends  at  the 
close  of  the  acquisition  date  on  the 
assumption  that  the  consolidated  return 
will  not  be  filed. 

(B)  Deemed  extension.  For  purposes 
of  applying  §  1.1502-76(c)(2),  an 
extension  of  time  to  file  old  target's  final 
return  is  considered  to  be  in  effect  until 
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the  last  date  for  making  the  election 
under  section  338. 

(C)  Erroneous  filing  of  deemed  sale 
retxim.  If,  under  this  paragraph  (a)(6)(ii), 
target  files  a  deemed  sale  return  but  the 
selling  group  does  not  file  a 
consolidated  return,  target  must  file  a 
substituted  retiun  for  old  target  not  later 
than  the  due  date  (including  extensions) 
for  the  return  of  the  common  parent 
with  which  old  target  woidd  have  been 
included  in  the  consolidated  return.  The 
substituted  retiun  is  for  so  much  of  old 
target's  taxable  year  as  ends  at  the  close 
of  die  acquisition  date.  Under  §  1.1502- 
76(c)(2),  the  deemed  sale  ret\im  is  not 
considered  a  return  for  purposes  of 
section  6011  (relating  to  the  general 
reqiiirement  of  filing  a  return)  if  a 
substituted  return  must  be  filed. 

(D)  Erroneous  filing  of  return  for 
regular  tax  year.  If,  imder  this  paragraph 
(a)(6)(ii},  target  files  a  return  for  so  much 
of  old  target's  regidar  taxable  year  as 
ends  at  the  close  of  the  acquisition  date 
but  the  selling  group  files  a  consolidated 
return,  target  must  file  an  amended 
return  for  old  target  not  later  than  the 
due  date  (includbig  extensions)  for  the 
selling  group's  consolidated  retiun.  (The 
amended  return  is  a  deemed  sale 
return.) 

(E)  Last  date  for  payment  of  tax.  If 
either  a  substituted  or  amended  final 
return  of  old  target  is  filed  under  this 
paragraph  (a)(6)(ii),  the  last  date 
prescribed  for  payment  of  tax  is  the  final 
return  due  date  (as  defined  in  paragraph 
(a)(6)(i)  of  this  section). 

(7)  Examples.  The  following  examples 
illustrate  this  paragraph  (a): 

Example  1.  (i)  S  is  the  common  parent  of 
a  consolidated  group  that  includes  T.  The  S 
group  files  calendar  year  consolidated 
returns.  At  the  dose  of  June  30  of  Year  1 ,  P 
makes  a  qualified  stock  purchase  of  T  from 
S.  P  makes  a  section  338  election  for  T,  and 
T's  deemed  asset  sale  occurs  as  of  the  close 
of  Ts  acquisition  date  (June  30). 

(ii)  T  is  considered  disaffiliated  for 
purposes  of  reporting  the  deemed  sale  gain. 
Accordingly,  T  is  included  in  the  S  group's 
consolidated  return  through  T's  acquisition 
date  except  that  the  tax  liability  for  the 
deemed  sale  gain  is  reported  in  a  separate 
deemed  sale  return  of  T.  Provided  that  T  is 
not  treated  as  an  excluded  member  under 
section  1563(b)(2),  T  is  a  component  member 
of  P's  controlled  group  for  the  taxable  year 
of  the  deemed  asset  sale,  and  the  taxable 
income  bracket  amounts  available  in 
calculating  tax  on  the  deemed  sale  return 
must  be  limited  accordingly. 

(iii)  If  P  purchased  the  stock  of  T  at  10  a.m. 
on  June  30  of  Year  1,  the  results  would  be 
the  same.  See  paragraph  (a)(2)(i)  of  this 
section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  S  group  does  not 
file  consolidated  returns.  T  must  file  a 
separate  return  for  its  taxable  year  ending  on 


June  30  of  Year  1,  which  retiun  includes  the 
deemed  asset  sale. 

(b)  Waiver — (1)  Certain  additions  to 
tax.  An  addition  to  tax  or  additional 
amount  (addition)  imder  subchapter  A 
of  chapter  68  of  the  Internal  Revenue 
Code  arising  on  or  before  the  last  day  for 
making  the  election  imder  section  338 
because  of  circumstances  that  would  not 
exist  but  for  an  election  under  section 
338,  is  waived  if — 

(i)  Under  the  particular  statute  the 
addition  is  excusable  upon  a  showing  of 
reasonable  cause;  and 

(ii)  Corrective  action  is  taken  on  or 
before  the  last  day. 

(2)  Notification.  The  Internal  Revenue 
Service  should  be  notified  at  the  time  of 
correction  (e.g.,  by  attaching  a  statement 
to  a  rettim  that  constitutes  corrective 
action)  that  the  waiver  rule  of  this 
paragraph  (b)  is  being  asserted. 

(3)  Elections  or  other  actions  required 
to  be  specified  on  a  timely  filed  return — 
(i)  Jh  general.  If  paragraph  (b)(1)  of  this 
section  applies  or  would  apply  if  there 
were  an  imderpayment,  any  election  or 
other  action  that  must  be  specified  on  a 
timely  filed  retiun  for  the  taxable  period 
covered  by  the  late  filed  return 
described  in  paragraph  (b)(1)  of  this 
section  is  considered  timely  if  specified 
on  a  late-filed  return  filed  on  or  before 
the  last  day  for  making  the  election 
under  section  338. 

(ii)  New  target  in  purchasing 
corporation's  consolidated  return.  If 
new  target  is  includible  for  its  first 
taxable  year  in  a  consolidated  return 
filed  by  the  affiliated  group  of  which  the 
purchasing  corporation  is  a  member  on 
or  before  the  last  day  for  making  the 
election  under  section  338,  any  election 
or  other  action  that  must  be  specified  in 
a  timely  filed  return  for  new  target's  first 
taxable  year  (but  which  is  not  specified 
in  the  consolidated  return)  is  considered 
timely  if  specified  in  an  amended  return 
filed  on  or  before  such  last  day,  at  the 
place  where  the  consolidated  return  was 
filed. 

(4)  Examples.  The  following  examples 
illustrate  this  paragraph  (b): 

Example  1.  T  is  an  unaffiliated  corporation 
with  a  tax  year  ending  March  31.  At  the  close 
of  September  20  of  Year  1,  P  makes  a 
qualified  stock  purchase  of  T.  P  does  not  join 
in  filing  a  consolidated  return.  P  makes  a 
section  338  election  for  T  on  or  before  June 
15  of  Year  2,  which  causes  T's  taxable  year 
to  end  as  of  the  close  of  September  20  of  Year 
1.  An  income  tax  return  for  T's  taxable  period 
ending  on  September  20  of  Year  1  was  due 
on  December  15  of  Year  1.  Additions  to  tax 
for  failure  to  file  a  retiun  and  to  pay  tax 
shown  on  a  return  will  not  be  imposed  if  Ts 
return  is  filed  and  the  tax  paid  on  or  before 
June  15  of  Year  2.  (This  waiver  applies  even 
if  the  acquisition  date  coincides  with  the  last 
day  of  T's  former  taxable  year,  i.e.,  March  31 


of  Year  2.)  Interest  on  any  underpayment  of 
tax  for  old  T's  short  taxable  year  ending 
September  20  of  Year  1  runs  from  December 
15  of  Year  1.  A  statement  indicating  that  the 
waiver  rule  of  this  paragraph  is  being 
asserted  should  be  attached  to  T's  return. 

Example  2.  Assume  the  same  facts  as  in 
Example  1 .  Assume  further  that  new  T 
adopts  the  calendar  year  by  filing,  on  or 
before  June  15  of  Year  2,  its  first  retiun  (for 
the  period  beginning  on  September  21  of 
Year  1  and  ending  on  December  31  of  Year 
1)  indicating  that  a  calendar  year  is  chosen. 
See  §  1.338-l(b)(l).Any  additions  to  tax  or 
amounts  described  in  this  paragraph  (b)  that 
arise  because  of  the  late  filing  of  a  return  for 
the  period  ending  on  December  31  of  Year  1 
are  waived,  because  they  are  based  on 
circumstances  that  would  not  exist  but  for 
the  section  338  election.  Notwithstanding 
this  waiver,  however,  the  return  is  still 
considered  due  March  15  of  Year  2,  and 
interest  on  any  underpayment  runs  from  that 
date. 

Example  3.  Assume  the  same  facts  as  in 
Example  2,  except  that  Ts  former  taxable 
year  ends  on  October  31.  Although  prior  to 
the  election  old  T  had  a  return  due  on 
January  15  of  Year  2  for  its  year  ending 
October  31  of  Year  1,  that  return  need  not  be 
filed  because  a  timely  election  under  section 
338  was  made.  Instead,  old  T  must  file  a  final 
return  for  the  period  ending  on  September  20 
of  Year  1,  which  is  due  on  December  15  of 
Yearl. 

If  1 .338(b)-1 . 1 .338(b)-2T.  and  1 .338(b)-3T 
[Ramovad] 

Par.  7.  Sections  1.338(b)-l,  1.338(b)- 
2T.  and  1.338(b)-3T,  are  removed. 

Par.  8.  Section  1.338(h)(10)-l  is 
revised  to  read  as  follows. 


§1.338(hX10)>1 
liquidatkMi. 

(a)  Scope.  This  section  prescribes 
rules  for  qualification  for  a  section 
338(h)(10)  election  and  for  making  a 
section  338(h)(10)  election.  This  section 
also  prescribes  the  consequences  of 
such  election.  The  rules  of  this  section 
are  in  addition  to  the  rules  of  §§  1.338- 
0  Uut>ugh  1.338-10  and  1.338(i)-l  and. 
LQ  appropriate  cases,  apply  instead  of 
the  rules  of  §§  1.338-0  through  1.338-10 
and  I.338(i>-1. 

(b)  Definitions — (1)  Consolidated 
target.  A  consolidated  target  is  a  target 
that  is  a  member  of  a  consolidated  group 
within  the  meaning  of  §  1.1 502-1  (h)  on 
the  acquisition  date  and  is  not  the 
common  parent  of  the  group  on  that 
date. 

(2)  Selling  consolidated  group.  A 
selling  consolidated  group  is  the 
consolidated  group  of  which  the 
consolidated  target  is  a  member  on  the 
acquisition  date. 

(3)  Selling  affiliate;  affiliated  target.  A 
selling  affiliate  is  a  domestic 
corporation  that  owns  on  the  acquisition 
date  an  amount  of  stock  in  a  domestic 
target,  which  amount  of  stock  is 
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described  in  section  1504(a)(2),  and 
( Ibes  not  join  in  filing  a  consolidated 
]  i  itum  with  the  target.  In  such  case,  the 
1  i  raet  is  an  affiliated  target. 

(4)  S  corporation  target.  An  S 

( ri  Jijfomtion  target  is  a  target  that  is  an 
I  >  corporation  immediately  before  the 
acquisition  date. 

(5)  S  corporation  shareholders.  S 
( ;  yrporation  shareholders  are  the  S 

( •.!  )rporation  target's  shareholders. 
'  1  nless  otherwise  indicated,  a  reference 
1 9  S  corporation  shareholders  refers 
th  to  S  corporation  shareholders  who 
and  those  who  do  not  sell  their  target 


(6)  Liquidation.  Any  reference  in  this 

i'  fection  to  a  liquidation  is  treated  as  a 
I  iference  to  the  transfer  described  in 
ikragraph  (d)(4)  of  this  section 
iiotwithstaudiug  lb  ultimate 
characterization^for  Federal  income  tax 

Imposes, 
(c)  Section  338(h)(10)  election— (l)  In 
lineral.  A  section  338(h)(10)  election 
4aay  be  made  for  T  if  P  acquires  stock 
eeting  the  requirements  of  section 
04(a)(2)  from  a  selling  consolidated 
up,  a  selling  affiliate,  or  the  S 
irporation  shareholders  in  a  qualified 
purchase. 

(2)  Simultaneous  joiiit  election 
quirement.  A  section  338(h)(10) 

lection  is  made  jointly  by  P  and  the 

JUing  consolidated  group  (or  the 
Uing  affiliate  or  the  S  corporation 
hareholders)  on  Form  8023  in 
4x:ordance  with  the  instructions  to  the 
inn.  S  corporation  shareholders  who 
not  sell  their  stock  must  also  consent 
the  election.  The  section  338(h)(10) 
election  must  be  made  not  later  than  the 
isth  day  of  the  9th  month  beginning 
^er  the  month  in  which  the  acquisition 
'ate  occurs. 

(3)  Irrevocability.  A  section  338(h)(10) 
ion  is  irrevocable.  If  a  section 

8(h)(10)  election  is  made  for  T,  a 
ion  338  election  is  deemed  made  for 


(4)  Effect  of  invalid  election.  If  a 
ion  338(h)(10)  election  for  T  is  not 
id,  the  section  338  election  for  T  is 

o  not  valid. 

(d)  Certain  consequences  of  section 

8(h)(10)  election.  For  purposes  of 

htitle  A  of  the  Internal  Revenue  Code 
^cept  as  provided  in  §  1.338-1  (b)(2)), 

le  consequences  to  the  parties  of 

g  a  section  338(h)(10)  election  for 

are  as  follows: 

(1)  P.  P  is  automatically  deemed  to 
tt4ve  made  a  gain  recognition  election 
i  c  r  its  nonrecently  purchased  T  stock,  if 
4«y-  The  effect  of  a  gain  recognition 

rction  includes  a  taxable  deemed  sale 
P  on  the  acquisition  date  of  any 
li^nrecently  piuchased  target  stock.  See 
§ll.338-5(d). 


(2)  New  T.  The  AGUE  for  new  T's 
assets  is  determined  under  §  1.338-5 
and  is  allocated  among  the  acquisition 
date  assets  under  §§  1.338-6  and  1.338- 
7.  Notwithstanding  paragraph  (d)(4)  of 
this  section  (deemed  liquidation  of  old 
T),  new  T  remains  liable  for  the  tax 
liabilities  of  old  T  (including  the  tax 
liability  for  the  deemed  sale  gain).  For 
example,  new  T  remains  liable  for  the 
tax  liabilities  of  the  members  of  any 
consolidated  group  that  are  attributable 
to  taxable  years  in  which  those 
corporations  and  old  T  joined  in  the 
same  consolidated  return.  See  §  1.1502- 
6(a). 

(3)  Old  T— deemed  sa7e— (i)  In 
general.  Old  T  is  treated  as  transferring 
all  of  its  assets  to  an  unrelated  person 
in  exchange  for  consideration  that 
includes  the  assumption  of  or  taking 
subject  to  liabilities  in  a  single 
transaction  at  the  close  of  the 
acquisition  date  (but  before  the  deemed 
liquidation).  See  §  1.338-l(a)  regarding 
the  tax  characterization  of  the  deemed 
asset  sale.  ADSP  for  old  T  is  determined 
imder  §  1.338-4  and  allocated  among 
the  acquisition  date  assets  under 

§§  1.338-6  and  1.338-7.  Old  T  realizes 
the  deemed  sale  gain  liim  the  deemed 
asset  sale  before  the  erase  of  the 
acquisition  date  while  old  T  is  a 
member  of  the  selling  consolidated 
group  (or  owned  by  the  selling  affiliate 
or  owned  by  the  S  corporation 
shareholders).  If  T  is  an  affiliated  target, 
or  an  S  corporation  target,  the  principles 
of  §§1.338-2(c)(10)  and  1.338-10(a)(l), 
(5),  and  (6)(i)  apply  to  the  return  on 
which  the  deemed  sale  gain  is  reported. 
When  T  is  an  S  corporation  target,  T's 
S  election  continues  in  effect  titurough 
the  close  of  the  acquisition  date 
(including  the  time  of  the  deemed  asset 
sale  and  tbe  deemed  liquidation) 
notwithstanding  section  1362(d)(2)(B). 
Also,  when  T  is  an  S  corporation  target, 
any  direct  and  indirect  subsidiaries  of  T 
which  T  has  elected  to  treat  as  qualified 
subchapter  S  subsidiaries  under  section 
1361(b)(3)  remain  qualified  subchapter 
S  subsidiaries  through  the  close  of  the 
acquisition  date.  No  similar  rule  applies 
when  a  qualified  subchapter  S 
subsidiary,  as  opposed  to  the  S 
corporation  that  is  its  owner,  is  the 
target  the  stock  of  which  is  actually 
purchased. 

(ii)  Tiered  targets.  In  the  case  of 
parent-subsidiary  chains  of  corporations 
making  elections  under  section 
338(h)(10),  the  deemed  asset  sale  of  a 
parent  corporation  is  considered  to 
precede  that  of  its  subsidiary.  See 
§1.338-3(4)(i). 

(4)  Old  T  and  selling  consolidated 
group,  selling  affiliate,  or  S  corporation 
shareholders-— deemed  liquidation:  tax 


characterization — (i)  In  general.  Old  T  is 
treated  as  if,  before  the  close  of  the 
acquisition  date,  after  the  deemed  asset 
sale  in  paragraph  (d)(3)  of  this  section, 
and  while  old  T  is  a  member  of  the 
selling  consolidated  group  (or  owned  by 
the  selling  eifiiliate  or  owned  by  the  S 
corporation  shareholders),  it  transferred 
all  of  its  assets  to  members  of  the  selling 
consolidated  group,  the  selling  affiliate, 
or  S  corporation  shareholders  and 
ceased  to  exist.  The  transfer  from  old  T 
is  characterized  for  Federal  income  tax 
purposes  in  the  same  manner  as  if  the 
parties  had  actually  engaged  in  the 
transactions  deemed  to  occur  because  of 
this  section  and  taking  into  account 
other  transactions  that  actually  occurred 
or  are  deemed  to  occur.  For  example, 
the  transfer  may  be  treated  as  a 
distribution  in  pursuance  ot  a  plan  of 
reorganization,  a  distribution  in 
complete  cancellation  or  redemption  of 
all  its  stock,  one  of  a  series  of 
distributions  in  complete  cancellation 
or  redemption  of  all  its  stock  in 
accordance  with  a  plan  of  liquidation, 
or  part  of  a  circular  flow  of  cash.  In  most 
cases,  the  transfer  will  be  treated  as  a 
distribution  in  complete  liquidation  to 
which  section  336  or  337  applies. 

(ii)  Tiered  targets.  In  the  case  of 
parent-subsidiary  chains  of  corporations 
making  elections  luider  section 
338(h)(10),  the  deemed  liquidation  of  a 
subsidiary  corporation  is  considered  to 
precede  the  deemed  liquidation  of  its 
parent. 

(5)  Selling  consolidated  group,  selling 
affiliate,  or  S  corporation 
shareholders — (i)  In  general.  If  T  is  an 
S  corporation  target,  S  corporation 
shareholders  (whether  or  not  they  sell 
their  stock)  take  their  pro  rata  share  of 
the  deemed  sale  gain  into  account  under 
section  1 366  and  increase  or  decrease 
their  basis  in  T  stock  under  section 
1367.  Members  of  the  selling 
consolidated  group,  the  selling  affiliate, 
or  S  corporation  shareholders  are 
treated  as  if,  after  the  deemed  asset  sale 
in  paragraph  (d)(3)  of  this  section  and 
before  the  close  of  the  acquisition  date, 
they  received  the  assets  transferred  by 
old  T  in  the  transaction  described  in 
paragraph  (d)(4)(i)  of  this  section.  In 
most  cases,  the  transfer  will  be  treated 
as  a  distribution  in  complete  liquidation 
to  which  section  331  or  332  applies. 

(ii)  Basis  and  holding  period  of  T 
stock  not  acquired.  A  member  of  the 
selling  consolidated  group  (or  the 
selling  affiliate  or  an  S  corporation 
shareholder)  retaining  T  stock  is  treated 
as  acquiring  the  stock  so  retained  on  the 
day  after  the  acquisition  date  for  its  fair 
market  value.  The  holding  period  for  the 
retained  stock  starts  on  the  day  after  the 
acquisition  date.  For  purposes  of  this 
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paragraph,  the  fair  market  value  of  all  of 
the  T  stock  equals  the  grossed-up 
amount  realized  on  the  sale  to  P  of  P's 
recently  purchased  target  stocL  See 
§1.338-4(c). 

(iii)  T  stock  sale.  Members  of  the 
selling  consolidated  group  (or  the 
selling  affiliate  or  S  corporation 
shareholders)  recognize  no  gain  or  loss 
on  the  sale  or  exchange  of  T  stock 
included  in  the  qualified  stock  purchase 
(although  they  may  recognize  gain  or 
loss  on  the  T  stock  in  the  deemed 
liquidation). 

(6)  Nonselling  minority  shareholders 
other  than  nonselling  S  corporation 
shareholdera — (i)  In  general.  This 
paragraph  (d)(6)  describes  the  treatment 
of  shareholders  of  old  T  other  than  the 
fbUowing:  manbers  of  the  selling 
consolidated  group,  the  selling  affiliate, 
S  cor[»oration  shareholders  (whether  or 
not  they  sell  their  stock),  and  P.  For  a 
description  of  the  treatment  of  S 
corporation  shareholders,  see  paragraph 
(d)(5)  of  this  section.  A  shareholder  to 
whidi  this  para^aph  (d)(6)  applies  is 
called  a  minority  shareholder. 

(ii)  T  stock  sale.  A  minority 
shareholder  recognizes  gain  or  loss  on 
the  shareholder's  sale  or  exchange  of  T 
stock  included  in  the  qualified  stock, 
purchase. 

(iii)  T  stock  not  acquired.  A  minc»ity 
shareholder  does  not  recognize  gain  or 
loss  under  this  section  wiUi  respect  to 
shares  of  T  stock  retained  by  the 
shareholder.  The  shareholder's  basis 
and  holding  period  for  that  T  stock  is 
not  affected  by  the  section  338(h)(10) 
election. 

(7)  Consolidated  return  of  selling 
consolidated  group.  If  P  acquires  T  in  a 
qualified  stock  purchase  from  a  selling 
consolidated  group 

(i)  The  selling  consolidated  group 
must  file  a  consolidated  retiun  for  the 
taxable  period  that  includes  the 
acquisition  date; 

(li)  A  consolidated  return  for  the 
selling  consolidated  group  for  that 
period  may  not  be  withdrawn  on  or  after 
the  day  that  a  section  338(h)(10) 
election  is  made  for  T;  and 

(iii)  Pennission  to  discontinue  filing 
consolidated  returns  cannot  be  granted 
for,  and  cannot  apply  to,  that  period  or 
any  of  the  immediately  preceding 
taxable  periods  during  which 
consolidated  returns  continuously  have 
been  filed. 

(8)  Availability  of  the  section  453 
installment  metiiod.  Solely  for  purposes 
of  applying  sections  453, 453A,  and 
453B,  and  the  regulations  thereunder 
(the  installmwit  method)  to  determine 
the  consequences  to  old  T  in  the 
deemed  asset  sale  and  to  old  T  (and  its 
shareholders,  if  relevant)  in  the  deemed 


liquidation,  the  rules  in  paragraphs 
(d)(1)  through  (7)  of  this  section  are 
modified  as  follows: 

(i)  In  deemed  asset  sale.  Old  T  is 
treated  as  receiving  in  the  deemed  asset 
sale  new  T  installment  obligations,  the 
terms  of  which  are  identical  (except  as 
to  the  obligor)  to  P  installment 
obligations  issued  in  exchange  for 
recently  purchased  stock  of  T.  Old  T  is 
treated  as  receiving  in  cash  all  other 
consideration  in  the  deemed  asset  sale 
other  than  the  assumption  of,  or  taking 
subject  to,  old  T  liabilities.  For  example, 
old  T  is  treated  as  receiving  in  cash  any 
amounts  attributable  to  the  grossing-up 
of  amount  realized  under  §  1.338-4(c). 
The  amount  realized  for  recently 
purchased  stock  taken  into  account  in 
determining  ADSP  is  adjusted  (and, 
thus,  ADSP  is  redetermined)  to  reflect 
the  amounts  paid  under  an  installment 
obligation  for  the  stock  when  the  total 
payments  imder  the  installment 
obligation  are  greater  or  less  than  the 
amount  realized. 

(ii)  In  deemed  liquidation.  Old  T  is 
treated  as  distributing  in  the  deemed 
liquidation  the  new  T  installment 
obligations  that  it  is  treated  as  receiving 
in  the  deemed  asset  sale.  The  members 
of  the  selling  consolidated  group,  the 
selling  affiliate,  or  the  S  corporation 
shareholders  are  treated  as  receiving  in 
the  deemed  liquidation  the  new  T 
installment  obligations  that  correspond 
to  the  P  installmoit  obligations  they 
actually  received  individually  in 
exchange  for  their  recently  piirchased 
stock.  "Hie  new  T  installment 
obligations  may  be  recharacterized 
under  other  rules.  See  for  example 
§  1.453-ll(a)(2)  which,  in  certain 
circumstances,  treats  the  new  T 
installment  obligations  deemed 
distributed  by  old  T  as  if  they  were 
issued  by  new  T  in  exchange  for  the 
members'  of  the  selling  consolidated 
group,  the  selling  affiliate's,  or  the  S 
corporation  shareholders'  stock  in  old  T. 
The  members  of  the  selling  consolidated 
group,  the  selling  affiliate,  or  the  S 
corporation  shareholders  are  treated  as 
receiving  all  other  consideration  in  the 
deemed  liquidation  in  cash. 

(9)  Treatment  consistent  with  an 
actual  asset  sale.  Old  T  may  not  assert 
any  provision  in  section  338(h)(10)  or 
this  section  to  obtain  a  tax  result  that 
would  not  be  obtained  if  the  parties  had 
actually  engaged  in  the  transactions 
deemed  to  occiu  because  of  this  section 
and  taking  into  account  other 
transactions  that  actually  occurred  or 
are  deemed  to  occur. 

(e)  Examples.  The  following  examples 
illustrate  this  section: 


Example  1 .  (i)  Si  owns  all  of  the  T  stock 
and  T  owns  all  of  the  stock  of  Tl  and  T2.  Si 
is  the  common  parent  of  a  consolidated 
group  that  includes  T,  Tl,  and  T2.  P  makes 
a  qualified  stock  purchase  of  all  of  the  T 
stock  from  Si.  Si  joins  with  P  in  making  a 
section  338(h)(10)  election  for  T  and  for  the 
deemed  purchase  of  Tl.  A  section  338 
election  is  not  made  for  T2. 

(ii)  Si  does  not  recognize  gain  or  loss  on 
the  sale  of  the  T  stock  and  T  does  not 
recognize  gain  or  loss  on  the  sale  of  the  Tl 
stock  because  section  338(h)(10)  elections  are 
made  for  T  and  Tl.  Thus,  for  example,  gain 
or  loss  realized  on  the  sale  of  the  T  or  Tl 
stock  is  not  taken  into  account  in  earnings 
and  profits.  However,  because  a  section  338 
election  is  not  made  for  T2,  T  must  recognize 
any  gain  or  loss  realized  on  the  deemed  sale 
of  the  T2  stock.  See  §  1.338-4(h). 

(iii)  The  results  would  be  the  same  if  Sl,- 
T,  Tl,  and  T2  are  not  members  of  any 
mnsolidiated  group,  because  Si  and  T  are 
selling  affiliates. 

Example  2.  (i)  S  and  T  ai^  solvent 
corporations.  S  owns  all  of  the  outstanding 
stock  of  T.  S  and  P  agree  to  undertake  the 
following  transaction:  T  will  distribute  half 
its  assets  to  S,  and  S  will  assume  half  of  T's 
liabilities.  Then,  P  will  purchase  the  stock  of 
T  from  S.  S  and  P  will  jointly  make  a*section 
338(h)(10)  election  with  respect  to  the  sale  of 
T.  The  corporations  then  complete  the 
transaction  as  agreed. 

(ii)  Under  section  338(a),  the  assets  present 
in  T  at  the  close  of  the  acquisition  date  are 
deemed  sold  by  old  T  to  new  T.  Under 
paragraph  (d)(4)  of  this  section,  the 
transactions  described  in  paragraph  (d)  of 
this  section  are  treated  in  the  same  manner 
as  if  they  had  actually  occurred.  Because  S 
and  P  had  agreed  that,  after  T's  actual 
distribution  to  S  of  part  of  its  assets,  S  would 
sell  T  to  P  pursuant  to  an  election  under 
section  338(h)(10),  and  because  paragraph 
(d)(4)  of  this  section  deems  T  subsequently 
to  have  transferred  all  its  assets  to  its 
shareholder,  T  is  deemed  to  have  adopted  a 
plan  of  complete  liquidation  under  section 
332.  T's  actual  transfer  of  assets  to  S  is 
treated  as  a  distribution  pursuant  to  that  plan 
of  complete  liquidation. 

Example  3.  (i)  Si  owns  all  of  the 
outstanding  stock  of  both  T  and  S2.  All  three 
are  corporations.  Si  and  P  agree  to  undertake 
the  following  transaction.  T  will  transfer 
substantially  all  of  its  assets  and  liabilities  to 
S2,  with  S2  issuing  no  stock  in  exchange 
therefor,  and  retaining  its  other  assets  and 
liabilities.  Then,  P  will  purchase  the  stock  of 
T  from  Si.  Si  and  P  will  jointly  make  a 
section  338(h)(10)  election  with  respect  to 
the  sale  of  T.  The  corporations  then  complete 
the  transaction  as  agreed. 

(ii)  Under  section  338(a),  the  assets  present 
in  T  at  the  close  of  the  acquisition  date  are 
deemed  sold  by  old  T  to  new  T.  Under 
paragraph  (d)(4)  of  this  section,  the 
transactions  described  in  this  section  are 
treated  in  the  same  manner  as  if  they  had 
actually  occurred.  Because  old  T  transfarred 
substantially  all  of  its  assets  to  S2,  and  is 
deemed  to  have  distributed  all  its  remaining 
assets  and  gone  out  of  existence,  the  transfar 
of  assets  to  S2,  taking  into  accoimt  the  related 
transfers,  deemed  and  actual,  qualifies  as  a 


'^organization  under  section  368(a)(1)(D). 

Section  361(c)(1)  and  not  section  332  applies 

( I  T's  deemed  liquidation. 
Example  4.  (i)  T  owns  two  assets:  an 

ilrtively  traded  security  (Class  II)  with  a  fair 
!  I  arket  value  of  $100  and  an  adjusted  basis 
$100,  and  inventory  (Class  IV)  with  a  fair 
]  I  arket  value  of  $100  and  an  adjusted  basis 
$100.  T  has  no  liabilities.  S  is  negotiating 
1 6  sell  all  the  stock  in  T  to  P  for  $100  cash 
{ 11  id  contingent  consideration.  Assume  that 
1 1  tider  generally  applicable  tax  accounting 
]  1  lies,  P's  adjusted  basis  in  the  T  stock 
:  I  imediately  after  the  purchase  would  be 
\  1 100,  because  the  contingent  consideration  is 
]  1  )t  taken  into  account.  Thus,  under  the  piles 
I )  §  1.338-5,  AGUB  would  be  $100.  Under 

I  i  le  allocation  rules  of  §  1.338-6,  the  entire 

:  I  LOO  would  be  allocated  to  the  tllass  11  asset, 

I I  le  actively  traded  seciuity,  and  no  amount 
\  ould  be  allocated  to  the  inventory.  P, 

1  }wever,  plans  immediately  to  cause  T  to 
1 K  ill  the  inventory,  but  not  the  actively  traded 
!  i(  curity,  so  it  requests  that,  prior  to  the  stock 
I  :i  lie,  S  cause  T  to  create  a  new  subsidiary, 
1  >i  ewco,  and  contribute  the  actively  traded 
I  ■*  curity  to  the  capital  of  Newco.  Because  the 
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stock  in  Newco,  which  would  not  be  actively 
traded,  is  a  Class  V  asset,  tmder  the  rules  of 
§  1.338-6  $100  of  AGUB  would  be  allocated 
to  the  inventory  and  no  amount  of  AGUB 
would  be  allocated  to  the  Newco  stock. 
Newco's  own  AGUB,  $0  under  the  rules  of 
§  1.338-5,  would  be  allocated  to  the  actively 
traded  security.  When  P  subsequently  causes 
T  to  sell  the  inventory,  T  would  realize  no 
gain  or  loss  instead  of  realizing  gain  of  $100. 

(ii)  Assume  that,  if  the  T  stock  had  not 
itself  been  sold  but  T  had  instead  sold  both 
its  inventory  and  the  Newco  stock  to  P.  T 
would  for  tax  purposes  be  deemed  instead  to 
have  sold  both  its  inventory  and  actively 
traded  security  directly  to  P,  with  P  deemed 
then  to  have  created  Newco  and  contributed 
the  actively  traded  security  to  the  capital  of 
Newco.  Section  338,  if  elected,  generally 
recharacterizes  a  stock  sale  as  a  deemed  sale 
of  assets.  The  tax  results  of  the  deemed  sale 
of  assets  should,  where  possible,  be  like 
those  of  an  actual  asset  sale  Hence,  the 
deemed  sale  of  assets  under  section 
338(h)(10)  should  be  treated  as  one  of  the 
inventory  and  actively  traded  security 
themselves,  not  of  the  inventory  and  Newco 


stock.  That  is  the  substance  of  the 
transaction.  The  anti-abuse  rule  of  §  1.338- 
1(c)  does  not  apply,  because  the  substance  of 
the  deemed  sale  of  assets  is  a  sale  of  the 
inventory  and  the  actively  traded  security 
themselves,  not  of  the  inventory  and  the 
Newco  stock.  Otherwise,  the  anti-abuse  rule 
might  apply. 

Example  5.  (i)  T,  a  member  of  a  selling 
consolidated  group,  has  only  one  class  of 
stock,  all  of  which  is  owned  by  Si.  On  March 
1  of  Year  2,  Si  sells  its  T  stock  to  P  for 
$80,000,  and  joins  with  P  in  making  a  section 
338(h)(10)  election  for  T.  There  are  no  selling 
costs  or  acquisition  costs.  On  March  1  of  Year 
2,  T  owns  land  with  a  $50,000  basis  and 
$75,000  fair  market  value  and  equipment 
with  a  $30,000  adjusted  basis,  $70,000 
recomputed  basis,  and  $60,000  fair  market 
value.  T  also  has  a  $40,000  liability.  Si  pays 
old  T's  allocable  share  of  the  selling  group's 
consolidated  tax  liability  for  Year  2  including 
the  tax  liability  for  the  deemed  sale  gain  (a 
total  of  $13,600). 

(ii)  ADSP  of  $120,000  ($80,000  -f  $40,000 
+  0)  is  allocated  to  each  asset  as  follows: 


Assets 


.  md 

I  i  ^uipment 


Total 


Basis 


$50,000 
30.000 


$80,000 


FMV 


$75,000 
60,000 


$135,000 


Fraction 


Allocable 
ADSP 


$66,667 
53,333 


$120,000 


(iii)  Under  paragraph  (d)(3)  of  this  section, 

d  T  has  gain  on  the  deemed  sale  of  $40,000 
I  c  onsisting  of  $16,667  of  capital  gain  and 
1 1:  !3,333  of  ordinary  income). 

(iv)  Under  paragraph  (d)(5)(iii)  of  this 
!  <  ction,  Si  recognizes  no  gain  or  loss  upon 
i  1 1  sale  of  the  old  T  stock  to  P.  Si  also 
I  e  cognizes  no  gain  or  loss  upon  the  deemed 
iiuidation  of  T.  See  paragraph  (d)(4)  of  this 
44ction  and  section  332. 

(v)  P's  basis  in  new  T  stock  is  P's  cost  for 
t^e  stock,  $80,000.  See  section  1012. 

(vi)  Under  §  1.338-5,  the  AGUB  for  new  T 
ig$120,000,  i.e..  P's  cost  for  the  old  T  stock 
( ]  80,000)  plus  T's  liability  ($40,000).  This 
i  k  [jUB  is  allocated  as  basis  among  the  new 

assets  imder  §§  1.338-6  and  1.338-7. 

Example  6.  (i)  The  facts  are  the  same  as  in 
tkample  5.  except  that  Si  sells  80  percent  of 
1 1:  e  old  T  stock  to  P  for  $64,000.  rather  than 
:  ( O  percent  of  the  old  T  stock  for  $80,000. 

(ii)  The  consequences  to  P.  T,  and  Si  are 
it  e  same  as  in  Example  5,  except  that: 

(A)  P's  basis  for  its  80-percent  interest  in 
t  ]  e  new  T  stock  is  P's  $64,000  cost  for  the 

:  t  xk.  See  section  1012. 

(B)  Under  §  1.338-5.  the  AGUB  for  new  T 
i  { $120,000  (i.e.,  $64,000/.8  +  $40,000  -t-  $0). 

(C)  Under  paragraph  (d)(4)  of  this  section, 
I  recognizes  no  gain  or  loss  with  respect  to 
t  ]  e  retained  stock  in  T.  See  section  332. 

(D)  Under  paragraph  (d)(5)(ii)  of  this 

t  e  ction,  the  basis  of  the  T  stock  retained  by 
S  is  $16,000  (i.e..  $120,000  -$40,000  (the 
y  L  DSP  amount  for  the  old  T  assets  over  the 
s  I  m  of  new  T's  liabilities  immediately  after 
t  ie  acquisition  date)  x.20  (the  proportion  of 
V  jstock  retained  by  SI)). 


Example  7.  (i)  The  facts  are  the  same  as  in 
Example  6,  except  that  K,  a  shareholder 
unrelated  to  T  or  P,  owns  the  20  percent  of 
the  T  stock  that  is  not  acquired  by  P  in  the 
qualitied  stock  purchase.  K's  basis  in  its  T 
stock  is  $5,000. 

(ii)  The  consequences  to  P,  T,  and  Si  are 
the  same  as  in  Example  6. 

(iii)  Under  paragraph  (d)(6)(iii)  of  this 
section,  K  recognizes  no  gain  or  loss,  and  K's 
basis  in  its  T  stock  remains  at  $5,000. 

Example  8.  (i)  The  facts  are  the  same  as  in 
Example  6,  except  that  the  equipment  is  held 
by  Tl,  a  wholly-owned  «libsidiary  of  T,  and 
a  section  338(h)(10)  election  is  also  made  for 
Tl.  The  Tl  stock  has  a  fair  market  value  of 
$60,000.  Tl  has  no  assets  other  than  the 
equipment  and  no  liabilities.  Si  pays  old  T's 
and  old  Tl's  allocable  shares  of  the  selling 
group's  consolidated  tax  liability  for  Year  2 
including  the  tax  liability  for  T  and  Tl's 
deemed  sale  gain. 

(ii)  ADSP  for  T  is  $120,000,  allocated 
$66,667  to  the  land  and  $53,333  to  the  stock. 
Old  T's  deemed  sale  gain  is  $16,667  (the 
capital  gain  on  its  deemed  sale  of  the  land). 
Under  paragraph  (d)(5)(iii)  of  this  section,  old 
T  does  not  recognize  gain  or  loss  on  its 
deemed  sale  of  the  Tl  stock.  See  section  332. 

(iii)  ADSP  for  Tl  is  $53,333  (i.e.,  $53,333 
+  $0  +  $0).  On  the  deemed  sale  of  the 
equipment,  Tl  recognizes  ordinary  income  of 
$23,333. 

(iv)  Under  paragraph  (d)(5)(iii)  of  this 
section.  Si  does  not  recognize  gain  or  loss 
upon  its  sale  of  the  old  T  stock  to  P. 

Example  9.  (i)  The  facts  are  the  same  as  in 
Example  8,  except  that  P  already  owns  20 
percent  of  the  T  stock,  which  is  nonrecently 


purchased  stock  with  a  basis  of  $6,000.  and 
that  P  purchases  the  remaining  80  percent  of 
the  T  stock  from  Si  for  $64,000. 

(ii)  The  results  are  the  same  as  in  Example 
8,  except  that  imder  paragraph  (d)(1)  of  this 
section  and  §  1.338-5(d),  P  is  deemed  to  have 
made  a  gain  recognition  election  for  its 
nonrecently  purchased  T  stock.  As  a  result. 
P  recognizes  gain  of  $10,000  and  its  basis  in 
the  nonrecently  purchased  T  stock  is 
increased  from  $i5,000  to  $16,000.  P's  basis  in 
all  the  T  stock  is  $80,000  (i.e.,  $64,000  -t- 
$16,000).  The  computations  are  as  follows: 

(A)  P's  grossed-up  basis  for  th^ recently 
purchased  T  stock  is  $64,000  (i.e.,  $64,000 
(the  basis  of  the  recently  purchased  T  stock) 
x(l  .2)/(.8)  (the  fraction  in  section  338(b)(4))). 

(B)  P's  basis  amoimt  for  the  nonrecently 
purchased  T  stock  is  $16,000  (i.e.,  $64,000 
(the  grossed-up  basis  in  the  recently 
purchased  T  stock)  x(.2)/(1.0-  .2)  (the 
fraction  in  section  338(b)(3)(B))). 

(C)  The  gain  recognized  on  the  noiu«cently 
'  purchased  stock  is  $10,000  (i.e.,  $16,000 

-$6,000).    • 

Example  10.  (i)  T  is  an  S  corporation 
whose  sole  class  of  stock  is  owned  40  percent 
each  by  A  and  B  and  20  percent  by  C.  A  and 
B  each  has  an  adjusted  basis  of  $10,000  in 
the  stock.  C  has  an  adjusted  basis  of  $5,000 
in  the  stock.  A,  B,  and  C  hold  no  installment 
obligations  to  which  section  453A  applies. 
On  March  1  of  Year  1,  A  sells  its  stock  to  P 
for  $40,000  in  cash  and  B  sells  its  stock  to 
P  for  a  $25,000  note  issued  by  P  and  real 
estate  having  a  fair  market  value  of  $15,000. 
The  $25,000  note,  due  in  full  in  Year  7,  is 
not  publicly  traded  and  bears  adequate  stated 
interest.  A  and  B  have  no  selling  expenses. 
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Ts  sole  asset  is  real  estate,  which  has  a  value 
of  $110,000  and  an  adfusted  basis  of  $35,000. 
Also,  T's  real  estate  is  encumbered  by  long- 
outstanding  purchase-money  indebtedness  of 
$10,000.  The  real  estate  does  not  have  built- 
in  gain  subject  to  section  1374.  A,  B,  and  C 
join  Mrith  P  in  making  a  section  338(h](10) 
election  for  T. 

(ii)  Solely  for  purposes  of  application  of 
sections  453, 453A,  and  453B,  old  T  is 
considered  in  its  deemed  asset  sale  to  receive 
back  from  new  T  the  $25,000  note 
(considared  issued  by  new  T)  and  $75,000  of 
cash  (total  consideration  of  $80,000  paid  for 
all  the  stock  sold,  which  is  then  divided  by 
.80  in  the  grossing-up,  with  the  resulting 
figure  of  $100,000  then  reduced  by  the 
amount  of  the  installment  note).  Absent  an 
election  under  section  4S3(d),  gain  is 
repoited  by  old  T  under  the  installment 
method. 

(ill)  bi  applying  the  installment  method  to 
old  T's  deemed  asaet  sale,  the  contract  price 
for  old  Ts  assets  deemed  sold  is  $100,000, 
the  $110,000  selling  price  reduced  by  the 
iddabtedsess  of  $10,000  to  whith  the  assets 
are  subject  (The  $1 10,000  selling  price  is 
itself  the  sum  of  the  $80,000  grossed-up  in 
pirsgnph  (ii)  Aom  to  $100,000  and  the 
$10,000  lidnlity.)  (koss  profit  is  $75,000 
($110,000  selling  price  -  old  Ts  basis  of 
$35,000).  Old  Ts  gross  profit  ratio  is  0.75 
(gross  profit  of  $75,000  *  $100,000  contract 
price).  Thus,  $56,250  (0.75  x  the  $75,000 
cash  old  T  is  deemed  to  receive  in  Year  1) 
is  Year  1  gain  attributable  to  the  sale,  and 
$18,750  ($75,000  -  $56,250)  is  recovery  of 
basis. 

(iv)  In  its  liquidation,  old  T  is  deemed  to 
distribute  the  $25,000  note  to  B,  since  B 
actually  sold  the  stock  partly  for  that     ^ 
consideration.  To  the  extent  of  the  remaining 
liquidating  distribution  to  B,  it  is  deemed  to 
receive,  along  with  A  and  C,  the  balance  of 
old  T's  liquiditing  assets  in  the  form  of  cash. 
Under  section  453(h),  B.  unless  it  makes  an 
election  under  section  453(d),  is  not  required 
to  treat  the  receipt  of  the  note  as  a  payment 
for  the  T  stock;  P's  payment  of  the  $25,000 
note  in  Year  7  to  B  is  a  payment  for  the  T 
"Stock.  Because  section^  453(h)  applies  to  B, 
old  T's  deedTed  liquidating  distribution  of  the 
note  is.  under  section  453B(h),  not  treated  as 
a  taxable  disposition  by  old  T. 

(v)  Under  section  1366,  A  reports  40 
percent,  or  $22,500,  of  old  T's  $56,250  gain 
recognized  iri  Year  1.  Under  section  1367, 
this  increases  A's  $10,000  adjusted  basis  in 
the  T  stock  to  $32,500.  Next,  in  old  T's 
deemed  liquidation.  A  is  considered  to 
receive  $40,000  for  its  old  T  shares,  causing 
it  to  recognize  an  additional  $7,500  gain  in 
Yearl. 

(vi)  Under  section  1366,  B  reports  40 
percent,  or  $22,500,  of  old  T's  $56,250  gain 
recognized  in  Year  1.  Under  section  1367, 
this  increases  B's  $10,000  adjusted  basis  in 
its  T  stock  to  $32,500.  Next,  in  old  T's 
deemed  liquidation,  B  is  considered  to 
receive  the  $25,000  note  and  $15,000  of  other 
consideration.  Applying  section  453, 
including  section  453(h),  to  the  deemed 
liquidation,  B's  selling  price  and  contract 
price  are  both  $40,000.  Gross  profit  is  $7,500 
($40,000  selling  price  -  B's  basis  of 
$32,500).  B's  gross  profit  ratio  is  0.1875 


(gross  profit  of  $7,500  +  $40,000  contract 
price).  Thus.  $2,812.50  (0.1875  $15,000)  is 
Year  1  gain  attributable  to  the  deemed 
liquidation.  In  Year  7,  when  the  $25,000  note 
is  paid,  B  has  $4,687.50  (0.1875  x  $25,000) 
of  additional  gain. 

(vii)  Under  section  1366,  C  reports  20 
percent,  or  $11,250,  of  old  T's  $56,250  gain 
recognized  in  Year  1.  Under  section  1367, 
this  increases  C's  $5,000  adjusted  basis  in  its 
T  stock  to  $16,250.  Next,  in  old  T's  deemed 
liquidation.  C  is  considered  to  receive 
$20,000  for  its  old  T  shares,  causing  it  to 
recognize  an  additional  $3,750  gain  in  Year 
1.  Finally,  under  paragraph  (d)(5)(ii)  of  this 
section,  C  is  considered  to  acquire  its  stock 
in  T  on  the  day  after  the  acquisition  date  for 
$20,000  (foir  market  value=grossed-up 
amount  realized  of  $100,000  x  20%).  C's 
holding  period  in  the  stock  deemed  received 
in  new  T  begins  at  that  time. 

(f)  Inapplicability  ofpmvisions.  The 
provisions  of  section  6043,  §  1.331-l(d). 
and  §  1.332-6  (relating  to  information 
rettims  and  recordkeeping  requirements 
for  corporate  liquidations)  do  not  apply 
to  the  deemed  liquidation  of  old  T 
under  paragraph  (d)(4)  of  this  section. 

(g)  Requirea  information.  The 
Commissioner  may  exercise  the 
authority  granted  in  section 
338(h)(10)(C)(iii)  to  require  provision  of 
any  information  deemed  necessary  to 
carry  out  the  provisions  of  section 
338(h)(10)  by  requiring  submission  of 
information  on  any  tax  reporting  form. 

Par.  9.  Section  I.338(i>-1  is  revised  to 
read  as  follows: 


f1.338(i>-1    EffMtivei 

The  provisions  of  §§  1.338-0  through 
1.338-10  and  I.338(h)(10}-1  apply  to 
any  qualified  stock  ptuchase  occturing 
after  the  date  that  final  regulations  are 
published  in  the  Federal  Register.  For 
rules  applicable  to  qualified  stock 
purchases  before  the  date  that  final 
regulations  are  published  in  the  Federal 
Register,  see  §§  1.338-0  through  1.338- 
5, 1.338{b)-l,  1.338(b)-2T,  1.338(b)-3T. 
I.338(h)(10>-1.  and  1.338(i)-l  as 
contained  in  26  CFR  part  1  revised  April 
1, 1999. 

Par.  10.  Section  1.1060-1  is  added  to 
read  as  follows: 

S 1 .1060-1    Special  allocation  rules  for 
certain  asset  acquisitions. 

(a)  Scope — (1)  In  general.  This  section 
prescribes  rules  relating  to  the 
requirements  of  section  1060,  which,  in 
the  case  of  an  applicable  asset 
acquisition,  requires  the  transferor  (the 
seller)  and  the  transferee  (the  purchaser) 
each  to  allocate  the  consideration  paid 
or  received  in  the  transaction  among  the 
assets  transferred  in  the  same  manner  as 
amoimts  are  allocated  imder  section 
338(b)(5)  (relating  to  the  allocation  of 
adjusted  grossed-up  basis  among  the 
assets  of  the  target  corporation  when  a 


section  338  election  is  made).  In  the 
case  of  an  applicable  asset  acquisition 
described  in  paragraph  (b)(1)  of  this 
section,  sellers  and  ptirchasers  must 
allocate  the  consideration  under  the 
residual  method  as  described  in 
§§  1.338-6  and  1.338-7  in  order  to 
determine,  respectively,  the  amoimt 
realized  from,  and  the  basis  in,  each  of 
the  transferred  assets.  For  rules  relating 
to  distributions  of  partnership  property 
or  transfers  of  partnership  interests 
which  are  subject  to  section  1060(d),  see 
S1.755-2T.         ; 

(2)  Effective  date.  The  provisions  of 
this  section  apply  to  any  asset 
acquisition  occurring  after  the  date  that 
final  regulations  are  published  in  the 
Federal  Register. 

(3)  Outline  of  topics.  In  order  to 
facilitate  the  use  of  this  section,  this 
paragraph  (a)(3)  lists  the  major 
paragraphs  in  this  section  as  follows: 

(a)  Scope. 

(1)  In  general. 

(2)  Effective  date.  / 

(3)  Outline  of  topics. 

(b)  Applicable  asset  acquisition. 

(1)  In  general. 

(2)  Assets  constituting  a  trade  or  business, 
(i)  In  general. 

(ii)  Goodvnll  or  going  concern  value, 
(iii)  Factors  indicating  goodwill  or  going 
concern  value. 

(3)  Examples. 

(4)  Asymmetrical  transfers  of  assets. 

(5)  Related  transactions. 

(6)  More  than  a  single  trade  or  business. 

(7)  Covenant  entered  into  by  the  seller. 

(8)  Partial  non-recognition  exchanges. 

(c)  Allocation  of  consideration  among  assets 

under  the  residual  method. 

(1)  Consideration. 

(2)  Allocation  of  consideration  among  assets. 

(3)  Certain  costs. 

(4)  Effect  of  agreement  between  parties. 

(d)  Examples. 

(e)  Reporting  requirements. 

(1)  Applicable  asset  acquisitions, 
(i)  In  general. 

(ii)  Time  and  manner  of  reporting. 

(A)  In  general.  ^ 

(B)  Additional  reporting  requirement. 

(2)  Transfers  of  interests  in  partnerships. 

(b)  Applicable  asset  acquisition — (1) 
In  general.  An  applicable  asset 
acquisition  is  any  transfer,  whether 
direct  or  indirect,  of  a  group  of  assets  if 
the  assets  transferred  constitute  a  trade 
or  business  in  the  hands  of  either  the 
seller  or  the  piut:haser  and,  except  as 
provided  in  paragraph  (b)(8)  of  this 
section,  the  purchaser's  basis  in  the 
transferred  assets  is  determined  wholly 
by  reference  to  the  ptuchaser's 
consideration. 

(2)  Assets  constituting  a  trade  or 
business — (i)  In  general.  For  piuposes  of 
this  section,  a  group  of  assets  constitutes 
a  trade  or  business  if — 
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(A)  The  use  of  such  assets  would 
ionstitute  an  active  trade  or  business 
|nder  section  355;  or 

(B)  Its  character  is  such  that  goodwill 
it  going  concern  value  could  under  any 
:  ircumstances  attach  to  such  group. 

(ii)  Goodwill  or  going  concern  value. 
'  oodwill  is  the  value  of  a  trade  or 
]  usiness  attributable  to  the  expectancy 
if  continued  customer  patronage.  This 
9(pectancy  may  be  due  to  the  name  or 
iputation  of  a  trade  or  business  or  any 
'  ,er  factor.  Going  concern  value  is  the 
ditional  value  that  attaches  to 
operty  because  of  its  existence  as  an 
tegral  part  of  an  ongoing  business 

vity!  Going  concern  vsdue  includes 
e  value  attributable  to  the  ability  of  a 
de  or  business  (or  a  part  of  a  trade  or 
siness)  to  continue  hmctioning  or 
inerating  income  without  interruption 
jtwithstanding  a  change  in  ownership. 
't  also  includes  the  value  that  is 
i  iitributable  to  the  immediate  use  or 
i  lyailability  of  an  acquired  trade  or 
siness,  such  as,  for  example,  the  use 
the  revenues  or  net  earnings  that 
erwise  would  not  be  received  during 
y  period  if  the  acquired  trade  or 
Hisiness  were  not  available  or 
Operational. 
I  (iii)  Factors  indicating  goodwill  or 
ing  concern  value.  In  making  the 
itermination  in  paragraph  (b)(2)  of  this 
on,  all  the  facts  and  circumstances 
unding  the  transaction  are  taken 
to  account.  Whether  sufficient 
nsideration  is  available  to  allocate  to 
odwill  or  going  concern  value  after 
e  residual  method  is  applied  is  not 
nilevant  in  determining  whether 
J  \i  }odwill  or  going  concern  value  could 
1  iitach  to  a  group  of  assets.  Factors  to  be 
(pnsidered  include — 

(A)  The  presence  of  any  intangible 

1 II  (sets  (whether  or  not  those  assets  are 
;(iction  197  intangibles),  provided,  • 
1  swever,  that  the  transfer  of  such  an 

i[i  iset  in  the  absence  of  other  assets  will 

]  I  it  be  a  trade  or  business  for  purposes 

l|>^  section  1060; 

(B)  The  existence  of  an  excess  of  the 
ij^tal  consideration  over  the  aggregate 

k  value  of  the  tangible  and 
tangible  assets  purchased  (other  than 
;( lodwill  and  going  concern  value)  as 
Mown  in  the  financial  accounting  books 
id  records  of  the  purchaser;  and 

(C)  Related  transactions,  including 
se  agreements,  licenses,  or  other 

ioiiilar  agreements  between  the 
irchaser  and  seller  (or  managers, 
rectors,  owners,  or  employees  of  the 
ller)  in  connection  witii  the  transfer. 
(3)  Examples.  The  following  examples 
ustrate  paragraphs  (b)(1)  and  (2)  of 
this  section: 

Example  2.  S  is  a  high  grade  machine  shop 
tl  at  manufoctuies  microwave  connectors  in 


limited  quantities.  It  is  a  successful  company 
with  a  reputation  within  the  industry  and 
among  its  customers  for  manufacturing 
unique,  high  quality  products.  Its  tangible 
assets  consist  primarily  of  ordinary 
machinery  for  working  metal  and  plating.  It 
has  no  secret  fonnulas  or  patented  drawings 
of  value.  Pisa  company  that  designs, 
manufactures,  and  markets  electronic 
components.  It  wants  to  establish  an 
iinmediate  presence  in  the  microwave 
industry,  an  area  in  which  it  previously  has 
not  been  engaged.  P  is  acquiring  assets  of  a 
number  of  smaller  companies  and  hopes  that 
these  assets  will  collectively  allow  it  to  offer 
a  broad  product  mix.  P  acquires  the  assets  of 
S  in  order  to  augment  its  product  mix  and 
to  promote  its  presence  in  the  microwave 
industry.  P  will  not  use  the  assets  acquired 
from  S  to  manufacture  microwave 
connectors.  The  assets  transferred  are  assets 
that  constitute  a  trade  or  business  in  the 
hands  of  the  seller.  Thus,  P's  purchase  of  S's 
assets  is  an  applicable  asset  acquisition.  The 
fact  that  P  will  not  use  the  assets  acquired 
hom  S  to  continue  the  business  of  S  does  not 
affect  this  conclusion. 

Example  2.  S,  a  sole  proprietor  who 
operates  a  car  wash,  both  leases  the  building 
housing  the  car  wash  and  sells  all  of  the  car 
wash  equipment  to  P.  S's  use  of  the  building 
and  the  car  wash  equipment  constitute  a 
trade  or  business.  P  begins  operating  a  car 
wash  in  the  building  it  leases  from  S. 
Because  the  assets  transferred  together  with 
the  asset  leased  are  assets  which  constitute 
a  trade  or  business,  P's  purchase  of  S's  assets 
is  an  applicable  asset  acquisition. 

Example  3.  S,  a  corporation,  owns  a  retail 
store  business  in  State  X  and  conducts 
activities  in  connection  with  that  business 
enterprise  that  meet  the  active  trade  or 
business  requirement  of  section  355.  P  is  a 
minority  shareholder  of  S.  S  distributes  to  P 
all  the  assets  of  S  used  in  S's  retail  business 
in  State  X  in  complete  redemption  of  P's 
stock  in  S  held  by  P.  The  distribution  of  S's 
assets  in  redemption  of  P's  stock  is  treated  as 
a  sale  or  exchange  under  sections  302(a)  and 
302(b)(3),  and  P's  basis  in  the  assets 
distributed  to  it  is  determined  wholly  by 
reference  to  the  consideration  paid,  the  S 
stock.  Thus,  S's  distribution  of  assets 
constituting  a  trade  or  business  to  P  is  an 
applicable  asset  acquisition. 

Example  4.  S  is  a  manufacturing  company 
with  an  internal  financial  bookkeeping 
department.  P  is  in  the  business  of  providing 
a  financial  bookkeeping  service  on  a  contract 
basis.  As  part  of  an  agreement  for  P  to  begin 
providing  financial  bookkeeping  services  to 
S,  P  agrees  to  buy  all  of  the  assets  associated 
with  S's  internal  bookkeeping  operations  and 
provide  employment  to  any  of  S's 
bookkeeping  department  employees  who 
choose  to  accept  a  position  with  P.  In 
addition  to  selling  P  the  assets  associated 
with  its  bookkeeping  operation,  S  will  enter 
into  a  long  term  contract  with  P  for 
bookkeeping  services.  Because  assets 
transferred  from  S  to  P,  along  with  the  related 
contract  for  bookkeeping  services,  are  a  trade 
or  business  in  the  hands  of  P.  the  sale  of  the 
bookkeeping  assets  from  S  to  P  is  an 
applicable  asset  acquisition. 


(4)  Asymmetrical  transfers  of  assets. 
If,  imder  general  principles  of  tax  law, 
a  seller  is  not  treated  as  transferring  the 
same  assets  as  the  purchaser  is  treated 
as  acquiring,  the  assets  acquired  by  the 
purchaser  constitute  a  trade  or  business, 
and,  except  as  provided  in  paragraph 
(b)(8)  of  this  section,  the  purchaser's 
basis  in  the  transferred  assets  is 
determined  wholly  by  reference  to  the 
purchaser's  consideration,  then  the 
purchaser  is  subject  to  section  1060. 

(5)  Related  transactions.  Whether  the 
assets  transferred  constitute  a  trade  or 
business  is  determined  by  aggregating 
all  transfers  from  the  seller  to  the 
purchaser  in  a  series  of  related 
transactions.  Except  as  provided  in 
paragraph  (b)(8)  of  this  section,  all 
assets  transferred  from  the  seller  to  the 
purchaser  in  a  series  of  related 
transactions  are  included  in  the  group  of 
assets  among  which  the  consideration 
paid  or  received  in  such  series  is 
allocated  under  the  residual  method. 
The  principles  of  §  1.338-l(c)  are  also 
applied  in  determining  which  assets  are 
included  in  the  group  of  assets  among 
which  the  consideration  paid  or 
received  is  allocated  under  the  residual 
method. 

(6)  More  than  a  single  trade  or 
business.  If  the  assets  transferred  from  a 
seller  to  a  purchaser  include  more  than 
one  trade  or  business,  then,  in  applying 
this  section,  all  of  the  assets  transferred 
(whether  or  not  transferred  in  one 
transaction  or  a  series  of  related 
transactions  and  whether  or  not  part  of 
a  trade  or  business)  are  treated  as  a 
single  trade  or  business. 

(7)  Covenant  entered  into  by  the 
seller.  If,  in  connection  with  an 
applicable  asset  acquisition,  the  seller 
enters  into  a  covenant  (e.g.,  a  covenant 
not  to  compete)  with  the  purchaser,  that 
covenant  is  treated  as  an  asset 
transferred  as  part  of  a  trade  or  business. 

(8)  Partial  non-recognition  exchanges. 
A  transfer  miy  constitute  an  applicable 
asset  acquisition  notwithstanding  the 
fact  that  no  gain  5r  loss  is  recognized 
with  respect  to  a  portion  of  the  group  of 
assets  transferred.  All  of  the  assets 
transferred,  including  the  non- 
recognition  assets,  are  taken  into 
accoimt  in  determining  whether  the 
group  of  assets  constitutes  a  trade  or 
business.  The  allocation  of 
consideration  imder  paragraph  (c)  of 
this  section  is  done  without  taking  into 
accoimt  either  the  non-recognition 
assets  or  the  amount  of  money  or  other 
property  that  is  treated  as  transferred  in 
exchange  for  the  non-recognition  assets 
(together,  the  non-recognition  exchange 
property).  The  basis  in  and  gain  or  loss 
recognized  with  respect  to  the  non- 
recognition  exchange  property  are 
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determined  under  such  rules  as  would 
otherwise  apply  to  an  exchange  of  such 
property.  The  amount  of  the  money  and 
other  property  treated  as  exchanged  for 
non-recognition  assets  is  the  amount  by 
which  the  £ur  market  value  of  the  non- 
recognition  assets  transferred  by  one 
party  exceeds  the  fair  market  value  of 
the  non-recognition  assets  transferred  by 
the  other  (to  the  extent  of  the  money 
and  the  £air  market  value  of  property 
transferred  in  the  exchange).  The  money 
and  other  property  that  are  treated  as 
transferred  in  exchange  for  the  non- 
recognition  assets  (and  which  are  not 
included  among  the  assets  to  which 
section  1060  applies)  are  considered  to 
come  from  the  following  assets  Ld  the 
following  order  first  bom  Class  I  assets, 
then  from  Class  II  assets,  then  from 
Class  in  assets,  then  from  Class  IV 
assets,  then  from  Class  V  assets,  then 
from  Class  VI  assets,  and  then  from 
Class  VH  assets.  For  this  purpose, 
liabilities  assumed  (or  to  which  a  non- 
recognition  exchange  property  is 
subject)  are  treated  as  Class  I  assets.  See 
Example  1  in  paragraph  (d)  of  this 
section  for  an  example  of  the 
application  of  section  1060  to  a  single 
transaction  which  is,  in  part,  a  non- 
recognition  exchange. 

(c)  Allocation  of  consideration  among 
assets  under  the  residual  method — (1) 
Consideration.  The  seller's 
consideration  is  the  amoimt,  in  the 
aggregate,  realized  from  selling  the 
assets  in  the  applicable  asset  acquisition 
under  section  1001(b).  The  purchaser's 
considoBtion  is  the  amount,  in  the 
aggregate,  of  its  cost  of  purchasing  the 
assets  in  the  applicable  asset  acquisition 


that  is  properly  taken  into  account  in 
basis. 

(2)  Allocation  of  consideration  among 
assets.  For  purposes  of  determining  the 
seller's  amount  realized  for  each  of  the 
assets  sold  in  an  applicable  asset 
acquisition,  the  seller  allocates 
consideration  to  all  the  assets  sold  by 
using  the  residual  method  under 
§§1.338-6  and  1.336-7,  substituting 
consideration  for  ADSP.  For  purposes  of 
determining  the  purchaser's  basis  in 
each  of  the  assets  purchased  in  an 
applicable  asset  acquisition,  the 
purchaser  allocates  consideration  to  all 
the  assets  purchased  by  using  the 
residual  method  imder  §§  1.338-6  and 
1.338-7,  substituting  consideration  for 
AGUB.  In  allocating  consideration,  the 
rules  set  forth  in  paragraphs  (c)(3)  and 
(4)  of  this  section  apply  in  addition  to 
the  rules  in  §§  1.338-6  and  1.338-7. 

(3)  Certain  costs.  The  seller  and 
purchaser  each  adjusts  die  amount 
allocated  to  an  individual  asset  to  take 
into  account  the  specific  identifiable 
costs  incurred  in  transferring  that  asset 
in  connection  with  the  applicable  asset 
acquisition  (e.g.,  real  estate  transfer 
costs  or  security  interest  perfection 
costs).  Costs  so  allocated  increase,  or 
decrease,  as  appropriate,  the  total 
consideration  that  is  allocated  under  the 
residual  method.  No  adjustment  is  made 
to  the  amount  allocated  to  an  individual 
asset  for  general  costs  associated  with 
the  applicable  asset  acquisition  as  a 
whole  or  with  groups  of  assets  included 
therein  (e.g.,  non-specific  appraisal  fees 
or  accounting  fees).  These  latter 
amounts  are  taken  into  accoimt  only 
indirecdy  through  their  effect  on  the 
total  consideration  to  be  allocated. 


(4)  Effect  of  agreement  between 
parties.  If,  in  connection  with  an 
applicable  asset  acquisition,  the  seller 
and  piuchaser  agree  in  writing  as  to  the 
allocation  of  any  amoimt  of 
consideration  to,  or  as  to  the  fair  market 
value  of,  any  of  the  assets,  such 
agreement  is  binding  on  them  to  the 
extent  provided  in  this  paragraph  (c)(4). 
Nothing  in  this  paragraph  (c)(4)  restricts 
the  Commissioner's  authority  to 
challenge  the  allocations  or  values 
arrived  at  in,  an  allocation  agreement. 
This  paragraph  (c)(4)  does  not  apply  if 
the  parties  are  able  to  refute  the 
allocation  or  valuation  under  the 
standards  set  forth  in  Commissioner  v. 
Danielson.  378  F.2d  771  (3d  Cir.),  cert, 
denied,  389  U.S.  858  (1967)  (a  party 
wishing  to  chaUenge  the  tax 
consequences  of  an  agreement  as 
construed  by  the  Commissioner  must 
offer  proof  that,  in  an  action  between 
the  parties  to  the  agreement,  would  be 
admissible  to  alter  that  construction  or 
show  its  unenforceability  because  of 
mistake,  undue  influence,  fraud,  duress, 
etc.). 

(d)  Examples.  The  following  examples 
illustrate  this  section: 

Example  J.  (i)  On  January  1,  2001,  A 
transfers  assets  X,  Y,  and  Z  to  B  in  exchange 
for  assets  D,  E,  and  F  plus  SI  ,000  cash. 

(ii)  Assume  the  exchange  of  assets 
constitutes  an  exchange  of  like-kind  property 
to  which  section  1031  applies.  Assume  also 
that  goodwill  or  going  concern  value  could 
under  any  circumstances  attach  to  each  of  the 
DEE  and  XYZ  groups  of  assets  and,  therefore, 
each  group  constitutes  a  trade  or  business 
under  section  1060. 

(ill)  Assume  the  fiair  market  values  of  the 
assets  and  the  amount  of  money  transferred 
are  as  follows: 


ByA 

ByB 

Asset 

Fair  market 
v{ilue 

Asset 

Fair  market 
value 

:        : 
:        : 
: 
:         : 

:         : 

i       1 

:         : 
X>-N 

$400 
400 
200 

D : 

Cash  (amount)  .'. 

$40 

30 

30 

1,000 

Total 

Total 

$1,000 

$1,100 

(iv]  Under  paragraph  (b)(8)  of  this  section, 
for  piuposes  of  allocating  consideration 
under  paragraph  (c)  of  this  section,  the  like- 
kind  assets  exchanged  and  any  money  or 
other  property  that  are  treated  as  transferred 
in  exchange  for  the  like-kind  property  are 
excluded  from  the  application  of  section 
1060. 

(v)  Since  assets  X,  Y,  and  Z  are  like-kind 
property,  they  are  excluded  from  the 
application  of  the  section  1060  allocation 
rules. 

(vi)  Since  assets  D,  E,  and  F  are  like-kind 
property,  they  are  excluded  from  the 


application  of  the  section  1060  allocation 
rules.  In  addition,  $900  of  the  $1,000  cash  B 
gave  to  A  for  A's  like-kind  assets  is  treated 
as  transferred  in  exchange  for  the  like-kind 
property  in  order  to  equalize  the  fair  market 
values  of  the  like-kind  assets.  Therefore,  $900 
of  the  cash  is  excluded  from  the  application 
of  the  section  1060  allocation  rules. 

(vii)  SlOO  of  the  cash  is  allocated  under 
section  1060  and  paragraph  (c)  of  this 
section. 

(viii)  A,  as  transferor  of  assets  X,  Y,  and  Z, 
received  $100  that  must  be  allocated  imder 
section  1060  and  paragraph  (c)  of  this 


section.  Since  A  transferred  no  Class  I,  n,  ID, 
IV,  V,  or  VI  assets  to  which  section  1060 
applies,  in  determining  its  amount  realized 
for  the  part  of  the  exchange  to  which  section 
1031  does  not  apply,  the  $100  is  allocated  to 
Class  Vn  assets  (goodwill  and  going  concern 
value). 

(ix)  A,  as  transferee  of  assets  D,  E,  and  F, 
gave  consideration  only  for  assets  to  which 
section  1031  applies.  Therefore,  the 
allocation  rules  of  section  1060  and 
paragraph  (c)  of  this  section  are  not  applied 
to  determine  the  bases  of  the  assets  A 
received. 
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Ix)  B,  as  transferor  of  assets  D,  E,  and  F, 
received  consideration  only  for  assets  to 
which  section  1031  applies.  Therefore,  the 
aU(>cation  rules  of  section  1060  do  not  apply 
letennining  B's  gain  or  loss, 
i)  B,  as  transferee  of  assets  X,  Y,  and  Z, 
gajv^  A  $100  that  must  be  allocated  under 
section  1060  and  paragraph  (c)  of  this 
section.  Since  B  received  from  A  no  Class  I, 
n,;  to,  IV,  V,  or  VI  assets  to  which  section 
1060  applies,  the  $100  consideration  is 
all(}cated  by  B  to  Class  Vn  assets  (goodwill 
1  going  concern  value). 
xample  2.  (i)  On  January  1,  2001,^,  a  sole 
irietor,  sells  to  P,  a  corporation,  a  group 
sets  that  constitutes  a  trade  or  business 
uii^er  paragraph  (b)(2)  of  this  section.  S,  who 
plabs  to  retire  immediately,  also  executes  in 
P'^ifavor  a  covenant  not  to  compete.  P  pays 
S  jtb.OOO  in  cash  and  assumes  $1,000  in 
liabilities.  Thus,  the  total  consideration  is 
$4,000. 

[  i)  On  the  purchase  date,  P  and  S  also 
ex  e  cute  a  separate  agreement  that  states  that 
th  3  fair  market  values  of  the  Class  Q,  Class 
m,  Class  V,  and  Class  VI  assets  S  sold  to  P 
ar  9  as  follows: 


AiJOt 
diss 


VI 


Asset 


Actively  traded  securities 


Total  Class  II  

Accounts  receivable  . 

Total  Class  III  

Furniture  £ind  fixtures 

Building ^ 

Land 

Equipment 


Total  Class  V 

Covenant  not  to  compete 

Total  Class  VI 


Fair  mar- 
ket value 


$500 


500 
200 


200 
800 
800 
200 
400 


2,200 
900 


900 


',.  ii)  P  and  S  each  allocate  the  consideration 
in  tpe  transaction  among  the  assets 
transferred  under  paragraph  (c)  of  this 
ion  in  accordance  with  the  agreed  upon 
market  values  of  the  assets,  so  that  $500 
located  to  Class  II  assets.  $200  is 
dcated  to  the  Class  III  asset,  $2,200  is 


allocated  to  Class  V  assets,  $900  is  allocated 
to  Class  VI  assets,  and  $200  ($4,000  total 
consideration  less  $3,800  allocated  to  assets 
in  Classes  II,  III,  V^  and  VI)  is  allocated  to  the 
Class  vn  assets  (goodwill  and  going  concern 
value). 

(iv)  In  connection  with  the  examination  of 
P's  return,  the  District  Director,  in 
determining  the  fair  market  values  of  the 
assets  transferred,  may  disregard  the  parties' 
agreement.  Assume  that  the  District  Director 
correctly  determines  that  the  fair  market 
value  of  the  covenant  not  to  compete  was 
$500.  Since  the  allocation  of  consideration 
among  Class  II,  III,  V,  and  VI  assets  results 
in  allocation  up  to  the  foir  market  value 
limitation,  the  $600  of  unallocated 
consideration  resulting  from  the  District 
Director's  redetermination  of  the  value  of  the 
covenant  not  to  compete  is  allocated  to  Class 
vn  assets  (goodwill  and  going  concern 
value). 

[e)  Reporting  requirements — (1) 
Applicable  asset  acquisitions — (i)  In 
general.  Unless  otherwise  excluded 
from  this  requirement  by  the 
Commissioner,  the  seller  and  the 
purchaser  in  an  applicable  asset 
acquisition  each  mast  report 
information  concerning  the  amotmt  of 
consideration  in  the  transaction  and  its 
allocation  among  the  assets  transferred. 
They  also  must  report  information 
concerning  subsequent  adjustments  to 
consideration. 

(ii)  Time  and  manner  of  reporting — 
(A)  In  general.  The  seller  and  the 
purchaser  each  must  file  asset 
acquisition  statements  on  Form  8594 
with  their  income  tax  retiuus  or  returns 
of  income  for  the  taxable  year  that 
includes  the  first  date  assets  are  sold 
pursuant  to  an  applicable  asset 
acquisition.  This  reporting  requirement 
applies  to  all  asset  acquisitions 
described  in  this  section.  For  reporting 
requirements  relating  to  asset 
acquisitions  occurring  before  the  date 
final  regulations  are  published  in  the 
Federal  Register,  as  described  in 


paragraph  (a)(2)  of  this  section,  see  the 
temporary  regidations  under  section 
1060  in  effect  prior  to  the  date  final 
regulations  are  published  in  the  Federal 
Roister  (§  1.1060-lT  as  contained  in>26 
CFR  part  1  revised  April  1, 1999). 

(B)  Additional  reporting  requirement. 
When  an  increase  or  decrease  in 
consideration  is  taken  into  account  after 
the  close  of  first  taxable  year  that 
includes  the  first  date  assets  are  sold  in 
an  applicable  asset  acquisition,  the 
seller  and  the  purchaser  each  must  file 
a  supplemental  asset  acquisition 
statement  on  Form  8594  with  the 
income  tax  retiun  or  return  of  income 
for  the  taxable  year  in  which  the 
increase  (or  decrease)  is  properly  taken 
into  accoimt. 

(2)  Transfers  of  interests  in 
partnerships.  For  reporting 
requirements  relating  to  the  transfer  of 
the  partnership  interest,  see  §  1.755- 
2T(c). 

f1. 1060-11    [RwnovMO 

Par.  11.  Section  1.1060-lT  is 
removed. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  PAPERWORK  REDUCTION 
ACT 

Par.  12.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

S  602.1 01    [AnwmfwJ] 

Par.  13.  In  §  602.101.  paragraph  (b)  is 
amended  by  removing  the  entries  for 
1.338(b)-l  and  1.1060-lT  from  the 
table. 

John  M.  Dalrympie, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

[FR  Doc.  9»-19930  Filed  8-4-99;  9:14  am) 
BIUJNQ  CODE  4tJ0-01-U   ' 
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DEPARTMENT  OF  THE  INTERIOR 

MtoMTils  ManagMiMnt  Service 

30  CFR  Part*  202  and  206 
Rmi010-ABS7 

Amandmante  to  Gaa  Valuation 
RaguWIOfia  for  Indian  L.aaaaa 

agency:  Minerals  Management  Service, 

Intoior. 

action:  Final  rule. 


f:  Thb  Minerals  Management 
Service  (MMS)  is  amending  its 
regulations  governing  the  valuation  for 
n^ahy  purposes  of  natural  gas 
produced  from  Indian  leases.  These 
changes  add  alternative  valuation 
methods  to  the  existing  regulations  to 
ensure  that  Indian  lessors  receive 
maTriffiiim  revenues  from  their  mineral 
resources  as  required  by  the  unique 
terms  of  Indian  leases  and  MMS's  trust 
responsibility  to  the  Indian  lessor. 
Further,  these  changes  will  improve  the 
accuracy  of  royalty  payments  at  the  time 
the  royalties  are  due. 
DATES:  The  effective  date  of  this  final 
rule  is  January  1,  2000. 
ADOHESaES:  David  S.  Guzy,  Chief,  Rules 
and  Publications  Staff,  Minerals 
Management  Service,  Royalty 
Management  Program,  PO  Box  25165, 
MS  3021,  Denver,  Colorado  80225. 
Courier  address  is  Building  85,  Denver 
Federal  Center,  Denver,  Colorado  80225. 
E-mail  address  is 
RMP.commentsOmms.gov. 
RM  FURTMBI MRMMATKM  CONTACT: 
David  S.  Guzy.  Chief,  Rules  and 
Publications  Staff;  phone  (303)  231- 
3432:  £ax  (303)  231-3385;  e-mail 
david.guzyOmms.gov. 
SUPPLEMENTARY  MFOMIATION:  The 
principal  authors  of  this  final  rule  are 
Donald  T.  Sent  and  Richard  Adamski  of 
the  Royalty  Management  Program, 
MMS,  and  Peter  Schaumberg  of  the 
Office  of  the  Solicitor,  Department  of 
the  Interior. 

L  Background 

MMS's  purposes  in  revising  the 
current  regulations  regarding  the 
valuation  of  gas  production  from  Indian 
leases  are: 

(1)  To  ensure  that  Indian  mineral 
lessors  receive  the  maximum  revenues 
from  mineral  resources  on  their  land 
consistent  with  the  Secretary  of  the 
Interior's  (Secretary)  trtist  responsibility 
and  lease  terms;  and 

(2)  To  improve  the  regulatory 
framework  so  that  information  is 
available  which  would  permit  lessees  to 
comply  with  the  regulatory 


requirements  at  the  time  that  royalties 
are  due. 

n.  Comments  on  Proposed  Rule 

On  September  23, 1996,  MMS 
published  a  notice  of  proposed 
rulemaking  (61  PR  49894)  to  amend  the 
valuation  regulations  for  gas  production 
fitjm  Indian  leases.  The  framework  for 
the  proposed  rule  was  the  product  of  an 
Indian  Gas  Valuation  Negotiated 
Rulemaking  Committee  (the 
Committee).  The  proposed  rulemaking 
provided  for  a  60-day  comment  period, 
which  ended  November  22, 1996,  and 
was  extended  to  December  3, 1996  (61 
FR  59849,  November  25, 1996).  During 
the  public  comment  period,  MMS 
received  13  written  comments:  seven 
responses  from  industry,  four  from 
industry  trade  groups  or  associations, 
one  from  an  Indian  tribe,  and^ne  from 
an  Indian  agency.  A  public  hearing  was 
held  in  Oklahoma  City,  Oklahoma,  on 
October  23, 1996.  MMS  reopened  the 
public  comment  period  until  April  4, 
1997  (62  FR  10247.  March  6, 1997)  to 
receive  comments  on  the  issue  of 
proceeds  received  from,  contract 
settlements.  Two  comments  were 
received:  one  from  industry  and  one 
from  an  industry  trade  association. 

MMS  has  considered  carefully  all  of 
the  public  comments  received  during 
this  rulemaking.  MMS  hereby  adopts 
final  regulations  governing  the  valuation 
of  gas  produced  from  Indian  leases. 
These  regulations  will  apply 
prospectively  to  gas  produced  on  or 
after  the  effective  date  specified  in  the 
DATES  section  of  this  preamble. 

This  final  rule  reflects  certain  changes 
to  the  proposed  rule.  However,  none  of 
these  changes  are  significant  in  that  they 
affect  the  basic  structure  or  approach  of 
the  new  gas  valuation  rules. 

General  Comments 

All  commenters  endorsed  the  concept 
of  revising  the  existing  regulations  to 
provide  simplicity  and  certainty, 
decrease  administrative  costs,  and 
decrease  litigation.  Industry  generally 
supports  the  use  of  independent 
published  index  prices  for  valuing  gas 
produced  frt>m  Indian  leases.  Industry 
also  supports  the  concept  of  an 
alternative  "percentage  increase"  to 
satisfy  the  dual  accounting  requirement 
contained  in  most  Indian  leases  to  the 
extent  the  lessee  chooses  to  use  this 
alternative  methodology  voluntarily. 
Industry  objects  to  the  following  parts  of 
the  proposed  rule: 

•  The  safety  net  concept  for 
nondedicated  sales. 

•  The  separate  dual  accounting 
requirement  on  natural  gas  liquids. 


•  The  gross  proceeds  requirement  if 
gas  production  was  subject  to  a  previous 
contract  that  was  part  of  a  gas  contract 
settiement. 

The  Rocky  Mountain  Oil  and  Gas 
Association  (RMOGA)  states  in  its 
comments  that  "it  believes  the  inclusion 
of  a  safety  net  provision  is  a  profoimd 
violation  of  the  original  consensus  on 
gross  proceeds  and  major  portion  lease 
requirements."  RMOGA  also  states  that 
"Indeed,  the  concept  of  a  safety  net  was 
not  raised  until  many  months  after  the 
vote  on  the  formula  had  been  taken." 
The  Independent  Petroleiun  Association 
of  Mountain  States  (IPAMS)  also  objects 
to  "the  belated  introduction  of  the 
"safety  net"  requirement  which,  as 
discussed  in  more  detail  briow, 
imdermines  the  compromise  that  was 
reached  on  the  major  portion  index 
value  and  dual  accoimting  formulae." 
The  Council  of  Petroleiun  Accountants 
Societies  (COPAS)  states  "The  COP  AS 
representative  on  the  Committee  voted 
in  favor  of  the  original  index-based 
formula  at  the  Conunittee's  May  1995 
meeting  based  on  the  belief  that  the  use 
of  that  formula  woiUd  satisfy  both  the 
gross  proceeds  and  major  portion 
clauses  contained  in  most  Indian  leases, 
with  the  exception  of  gas  sold  under 
certain  high-priced  dedicated  contracts. 
The  record  will  show  that  this  was 
clearly  the  fbciis  of  the  Committee's 
discussions  leading  up  to  the  vote,  and 
that  the  prospect  of  a  "safety  net"  for 
nondedicated  contracts  was  not  raised 
luitil  several  months  later,  and  came  as 
a  surprise  to  the  industry  members." 

Response.  A  review  of  the  record 
generally  contradicts  these  comments. 
The  first  formal  proposals  for  valuation 
of  gas  production  using  index  formulas 
were  made  at  the  April  12-13, 1995, 
meeting  of  the  Committee.  The  proposal 
of  the  Federal  Government  members 
was  patterned  after  the  Federal  Gas 
Valuation  Negotiated  Rulemaking 
Committee  proposal  (Final  Report, 
March  1995)  and  included  an  analysis 
of  gross  proceeds  for  sales  before  the 
index  point  to  ensure  the  validity  of 
index-based  values.  The  proposed 
offered  by  the  Indian  representatives 
included  the  concept  of  a  safety  net.  The 
proposal  to  be  taken  back  to  the 
committee  members'  constituents,  dated 
April  13, 1995,  2:45  p.m.  version,  stated 
that  "a  safety  net  must  be  developed  to 
protect  the  Indian  lessor  in  certain 
circumstances." 

The  meeting  notes  for  the  Jime  14-15, 
1905,  meeting  at  which  the  index 
formula  was  adopted  included,  under 
the  "safety  net"  heading:  "big 
discussion  as  to  what  to  compare  to  the 
formula  value.  Is  it  the  amount  accruing 
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td  the  lessee  (because  we  do  not  want 
t(  I  use  the  term  gross  proceeds)?"  A 
SI  I  Jgroup  was  formed  at  the  July  12-13, 
1  )|95,  meeting  to  bring  safety  net  options 
t{  i  jthe  next  meeting.  A  second  subgroup 
M  ^s  formed  at  the  August  &-10, 1995, 
meeting  to  further  analyze  the  options 
fo»  the  safety  net.  The  options  these 
siiibgroups  developed  all  had  some 
cppcept  of  obtaining  additional  royalty  ^ 
fdt  high-value  sales  beyond  the  index- 
pncing  point  or  of  gathering  data  to 
validate  the  index.  The  safety  net  was 

:ed  on  and  approved  at  the  next 
ig  on  October  17-19, 1995. 
rtainly,  the  group  may  have 
adbpted  a  different  proposal  had 
different  dynamics  occiured  within  the 
group  or  a  different  sequence  of  events 
ocburred.  But  the  proposed  safety  net 

is  a  product  of  the  decisions  the 
mitteemade. 
f  S  and  the  one  hidian  commenter 

[lave  that  the  safety  net  is  an  essential 
:  of  the  proposed  rule,  and  MMS  will 
retain  the  safety  net  in  the  final  rule. 
The  hidian  comment  aptly  summarizes 
tni )  issue:  "The  once-a-year  calculation 
o^ja  safety  net  price  is  a  small 
C(  >hcession  by  Indian  lessees  to 
a(  :i  :omplish  certainty  and  to  foster 
gf  peral  confidence  in  the  validity  of  the 
plAilished  index  prices.  The  calcidation 
o:  ithe  safety  net  price  does  not  require 
a  detailed  "tracing"  of  molecules 
p  i)ducedfrom  all  Indian  leases  to  all 
d  ftant  sales  points."  In  addition,  the 
n  ^vdation  permits  only  1  year  for  MMS 
t(  yerify  a  lessee's  safety  net  calcidation. 
T  :|ere  should  not  be  a  continuation  of 
audit  disputes  and  litigation  over  the 
S{iety  net  or  problems  in  administering 
itii 

f  S  a^ees  that  the  gross  proceeds 

iuirement  in  the  proposed  rule 
draling  with  the  issue  of  gas  contract 
settlements  changed  the  Committee's 

sment  that  the  index  formula  was  to 
reblace  both  the  gross  proceeds 
rmnirement  and  the  major  portion 
requirement.  The  comment  period  was 
s{>ecifically  reopened  to  adc&ess  this 
issue.  Only  two  conunents  were 
received,  hi  addition,  courts  in  two 
different  circuits  have  issued  decisions 
id  cas  contract  settlements  cases  during 
ai  10  after  the  comment  period,  as 
e:  :i>lained  more  fully  below,  that  affect 
tn^  handling  of  the  gas  contract 
s0titlements  issue  in  this  rule.  This  final 
nile  includes  the  concept  that  some 

ahtract  settlement  proceeds  are  royalty 
4ring,  as  explained  below,  but  does 
not  require  a  monthly  gross  proceeds 
comparison  to  the  index  formula.  Those 
contract  settlement  proceeds  that  are 
royalty-bearing  will  be  part  of  gross 
proceeds  when  value  is  determined  by 


gross  proceeds.  Examples  include 
production  imder  a  dedicated  contract 
and  gas  produced  in  nonindex  areas 
where  the  initial  value  is  determined  by 
gross  proceeds.  For  index  areas,  MMS 
will  require  the  gross  proceeds  for  gas 
sold  under  nondedicated  contracts  to  be 
calciUated  only  if  the  contract 
setdement  proceeds  per  MMBtu,  when 
added  to  80  percent  of  the  safety  net 
price,  exceed  the  index  formula  value 
for  the  month,  including  any  increase 
for  dual  accounting.  This  computation 
would  be  made  after  the  safety  net 
prices  were  reported  to  MMS  by  the 
lessee.  "^ 

After  publication  of  the  final  rule, 
MMS  plans  to  hold  training  sessions 
with  industry  to  illustrate  the  various 
procedures  for  computing  value  under 
this  rule. 

Specific  Comments  and  Other  Principal 
Changes  to  the  Proposed  Rule 

Comment  on  §  202.550(a)(1)— now 
§  202.550(b).  MMS  received  five 
comments  on  this  issue.  The 
commenters  did  not  object  to  the  tribe 
rather  than  MMS  deciding  when  the 
lessor  would  take  gas  as  royalty  in  kind 
as  long  as  the  Indian  lessor  was  subject 
to  the  same  rules  of  notification  with 
which  MMS  must  comply. 

Response.  The  tribe  will  abide  by  the 
terms  of  notification  in  the  leeise.  No 
change  is  made  in  the  final  rule. 

Comment  on  §  202.550(a)(2)— now 
§  202.550(d).  MMS  specifically 
requested  comment  on  whether  the 
Department  should  continue  to  approve 
requests  for  royalty  rate  reductions  on 
allotted  leaises  when  a  lessee 
demonstrates  economic  hardship. 
Twelve  commenters  believe  that  MMS 
should  continue  to  provide  this 
approval  because  of  the  difficulty  in 
identifying  and  locating  allottee  lessors. 
Two  commenters  beUeve  that  the  lease 
Icmguage  and  the  language  in  25  U.S.C. 
396  do  not  expressly  allow  the  Secretary 
to  approve  a  reduction  without  full 
consent  of  every  lessor. 

Response.  MMS  agrees  that  under 
current  law  the  Secretary  may  not 
approve  royalty  rate  reductions  Mithout 
full  consent.  No  change  is  made  in  the 
final  rule. 

Comment  on  §202. 550(b)— now 
§202.551.  Four  commenters  supported 
the  concept  that  you  should  pay 
royalties  on  your  entitled  share  of  gas 
production  from  Indian  leases  not  in 
approved  Federal  unit  or 
communitization  agreements  rather  than 
on  your  actual  takes. 

Response.  MMS  disagrees  and  we 
changed  the  final  rule  to  require 
royalties  on  your  actual  takes  for  leases 


not  in  an  approved  Federal  agreement 
(AFA).  This  is  consistent  with  the 
requirement  for  Federal  leases  under  the 
Royalty  Simplification  and  Fairness  Act 
of  1996  (Pub.  L.  104-185,  as  corrected 
by  Pub.  L.  104-200).  If  another  person 
takes  some  of  your  entitled  share  but 
does  not  pay  for  the  royalties  owed,  you 
are  liable  for  those  royalties. 

Comment  on  §  202.550(d) — now 
§202.555.  Five  commenters  stated  that 
transportation  field  fuel  and  reinjected 
unprocessed  gas,  gas  plant  products, 
and  residue  should  also  be  listed  as  gas 
not  subject  to  royalty. 

Response.  Any  production  that  is 
reinjected  and  is  not  produced  from  the 
lease,  is  not  subject  to  royalty  until  it  is 
again  produced  and  removed  from  the 
lease.  Transportation  field  fuel  is  subjnrt 
to  the  requirements  of  the  regulation. 
We  do  not  believe  the  suggested  change 
is  necessary. 

Structure  changes  to  part  202.  In  an 
effort  to  make  the  final  rule  easier  to 
read,  we  restructiu^d  §  202.550  to  create 
more  sections  with  headings.  Also,  we 
made  some  changes  to  clarify  the 
regulatory  provisions  in  this  part.  None 
of  these  changes  were  intended  to 
change  the  principal  intent  of  the  rule. 

One  change  was  made  to  proposed 
§  202.550(b),  now  §202.551.  This 
section  explains  the  volumes  for  which 
you  must  pay  royalties  for  leases  not 
committed  to  an  approved  Federal  unit 
or  communitization  agreement.  Under 
this  section  you  are  liable  for  royalties 
on  your  entiUed  share  of  production. 
Thus,  if  you  hold  40  percent  of  the 
operating  rights,  you  are  liable  for  40 
percent  of  the  royalties.  However,  under 
this  section  you  must  report  and  pay 
royalties  based  on  your  takes.  So  if  you 
take  30  percent  of  the  gas  production, 
you  must  report  and  pay  on  that 
volume.  The  same  applies  if  you  take  50 
percent.  To  address  concerns  about 
liabihty  for  volumes  not  taken,  we 
added  a  new  provision  to  this  section  so 
that  all  interest  owners  for  the  lease  may 
ask  MMS  for  permission  to  report  and 
pay  on  entitiements.  If  MMS  grants  the 
request,  it  will  provide  valuation 
instructions  consistent  with  the 
provisions  in  part  202  for  over-taken 
and  under-taken  volumes.  See  the  new 
§§  202.552.  202.553,  and  202.554 
(proposed  §  202.550(c))  which  explain 
how  to  value  over-taken  and  under- 
taken volumes  for  leases  in  approved 
Federal  unit  or  communitization 
agreements.  MMS  will  apply  a  similar 
approach  for  stand-alone  leases. 

Conmient  on  §  206.170(c).  Eleven 
commenters  believe  that  the  lessee  and 
tribal  lessor  should  be  allowed  to 
negotiate  alternate  valuation  methods 
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on  their  own  without  MMS  approval. 
The  commenters  agree  tliat  MMS  should 
be  part  of  the  negotiation  process 
between  lessees  and  allottees. 

Response.  MMS  is  confident  that 
tribes  can  negotiate  independently  with 
lessees.  Consistent  with  the  Secretary's 
trust  responsibility,  MMS  will  review 
and  approve  agreements  for  alternate 
valuation  methodologies  that  are 
negotiated  by  the  tribe  and  do  not 
breach  the  trust  responsibility  of  the 
Secretary.  MMS  will  take  a  more  active 
role  in  negotiations  between  lessees  and 
allottee  lessors.  MMS  does  not  believe  it 
is  necessary  to  change  the  language  in 
the  final  rule. 

Conment  on  §  206. 1 71 .  Ten 
commenters  recommend  that  the 
definitiun  of  "marketing  alfiliale"  be 
reinstated  in  the  final  rule.  Two 
commenters  noted  that  in  the  definition 
of  "posted  price"  it  is  unnecessary  and 
misleading  to  refer  to  marketable 
condition.  They  state  that  gas,  in  a 
publicly  available  price  bulletin,  is  by 
definition  in  piarketable  condition. 

Response.  We  know  of  no  company 
that  meets  the  requirements  of  the 
regulatory  definition  of  "marketing 
affiliate"  at  30  CFR  206.171.  MMS  did 
not  include  the  definition  in  the  final 
rule.  MMS  agrees  that  the  definition  of 
"posted  price"  is  unnecessary  and  has 
removed  the  definition  in  the  final  rule. 
MMS  has  also  removed  references  to 
"posted  price"  under  the  benchmarks  at 
§  206.174(c)(2)  and  the  transportation 
factor  under  §  206.178(a)(5). 

Comment  on  §206.172.  One 
commenter  listed  the  following 
concerns: 

•  How  would  a  publication  become 
approved? 

Response.  Publications  will  be 
approved  if  they  meet  MMS's  criteria, 
which  are  listed  undor  §  206.172(d)(4). 

•  What  kind  of  market  condition 
changes  wrill  be  considered  to  require  a 
Technical  Conference  for  disqualifying 
an  index  zone? 

Response.  MMS  will  closely  monitor 
the  market  sales  prices  realized  in  the 
short  and  long-term  markets.  If  it 
appears  that  index-based  values  no 
longer  represent  reasonable  values 
obtained  in  the  entire  market,  then 
MMS  will  convene  a  Technical 
ConiBrence. 

•  How  often  will  MMS  publish  the 
list  of  acceptable  publications  in  the 
Federal  Register? 

Response.  We  plan  to  update  the  list 
of  acceptable  publications  whenever  we 
need  to  add  a  new  publication  or  we 
need  to  drop  a  current  publication. 


•  How  will  independent  payors  who 
do  not  receive  the  Federal  Register  be 
notified? 

Response.  MMS  will  make  sure  that 
all  payors  are  notified  through  periodic 
"Dear  Payor  Letters"  and  publication  of 
those  letters  on  the  Internet. 

•  Which  tables  within  the 
publications  will  be  used  and  can  they 
vary  from  month  to  month? 

Response.  When  MMS  publishes  the 
list  of  acceptable  publications,  we  will 
be  very  specific  as  to  the  proper  tables 
and  pipelines  Mdthin  the  publications 
you  should  use  in  computing  the  index- 
based  formula  price. 

•  How  will  MMS  determine  that  the 
published  price  does  not  reflect  value 
accurately? 

Respon/te.  MM.S  will  closely  monitor 
published  prices  and  compare  them  to 
prices  published  in  other  publications 
and  to  prices  received  in  the  entire  gas 
market.  MMS  will  investigate  price 
changes. 

•  Does  this  mean  each  payor  will 
have  to  subscribe  to  all  N^S-approved 
publications? 

Response.  No,  MMS  will  calculate  the 
index-bftsed  formula  price  for  each 
index  zone  on  a  monthly  basis  and 
provide  this  information  to  all 
interested  payors. 

•  Why  is  a  safety  net  price  required 
if  rates  have  been  accepted  by  lAiAS 
previously? 

Response.  The  safety  net  price  is 
intended  to  capture  the  significantly 
higher  values  for  sales  occurring  beyond 
the  index  point. 

Comment  on  §  206.1 72(bXl)(ii).  Two 
commenters  recommended  that  this 
paragraph  be  modified  to  refer  to  gas 
that  is  not  processed  before  it  flows  into 
a  mainline  and  should  not  be  limited  to 
pipelines  with  an  index  point. 

Response.  The  Committee  spent  time 
discussing  the  best  way  to  describe 
when  and  where  gas  is  or  is  not 
processed.  The  Committee  believed  the 
term  "mainline"  was  not  used 
consistently  throughout  the  industry. 
MMS  will  change  §  206.176  of  this  title 
to  state  that  dual  accounting  is  not 
required  if  gas  is  not  processed  before  it 
flows  into  a  mainline  pipeline  for 
nonindex  areas.  MMS  believes  that  for 
index  areas  the  language  of  the 
proposed  rule  is  the  proper  terminology. 
We  did  not  define  "mainline"  but 
intend  to  have  the  same  characteristics 
as  a  pipeline  in  an  index  zone  with  an 
index. 

Comment  on  §206.172(b)(2Xu)—now 
206.172(b)(2).  Twelve  commenters 
objected  to  the  inclusion  of  the  contract 
settlement  provision  in  the  proposed 
rule  because  in  addition  to  die  index- 


based  value  calculation,  it  would 
require  a  gross  proceeds  calculation. 
The  same  commenters  stated  that  the 
Conmiittee  did  not  agree  to  include  gas 
contract  settlement  language  and 
recommended  that  this  paragraph  be 
deleted.  One  commenter  supported  the 
inclusion  of  gas  contract  settlement 
language  because  of  the  position  that 
''royalty  is  due,  at  a  minimum,  on  all  the 
components  of  a  lessee's  gross  proceeds. 

Response.  The  Committee  was  unable 
to  reach  consensus  on  the  issue  of 
contract  settlements.  The  Committee 
spent  considerable  time  discussing 
whether  contract  settlement  amounts 
shoiild  be  included  in  the  safety  net 
calculation.  The  Committee  agreed  to 
language  in  the  proposed  rule  which 
would  exclude  contract  settlement 
amoimts  from  the  safety  net  value  and 
agreed  to  address  the  issue  in  30  CFR 
206.172  of  the  proposed  rule. 

MMS  acknowledges  that  the  issue  of  ^ 
royalty  on  contract  settlement  proceeds' 
is  currently  in  litigation.  Under  judicial 
decisions  issued  as  of  the  time  of  this 
rule,  some  contract  settlement  payments 
are  or  may  be  royalty-bearing  while 
others  are  not.  llie  final  rule  includes 
contract  settlement  amounts  as  part  of 
royalty  value  only  when  value  is 
determined  by  gross  proceeds  and  only 
when  the  contract  settlement  paym«it  is 
of  the  type  that  is  royalty-bearing  as  a 
part  of  gross  proceeds.  Value  is 
determined  by  gross  proceeds  when 
valuing  production  sold  under 
dedicated  contracts  or  the  initial  value 
in  nonindex  areas.  For  nondedicated 
contracts,  gross  proceeds  will  only  need 
to  be  calculated  when  the  safety  net 
price  plus  the  royalty-bearing  contract 
settlement  proceeds  increment  exceeds 
the  index  formula  value  including  the 
dual  accounting  increase.  We  will 
modify  the  current  policy  whenever 
necessary  to  conform  with  the  outcome 
of  ongoing  litigation. 

This  rule  does  not  change  which 
contract  settlement  payments  are 
royalty-bearing  or  to  what  extent  a 
particular  payment  is  royalty-bearing.  If 
and  to  the  extent  that  a  particular 
contract  settlement  payment  would  be 
royalty-bearing  as  part  of  the  lessee's 
gross  proceeds  before  this  rule,  it  is 
royalty-bearing  under  this  rule  when 
value  is  determined  by  gross  proceeds. 
If  a  contract  settlement  payment  is  not 
royalty-bearing  before  this  rule,  it 
likeMdse  has  no  royalty  consequence 
under  this  rule. 

In  Mobil  Exploration  and  Producing 
U.S.  Inc.  (MMS-94-0151-OCS,  May  4, 
1998),  the  Department  determined  that 
contract  settlement  payments  to  buy  out 
of  the  terms  of  a  gas  contract  and 
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terminate  the  sales  relationship  entirely 
aijs  not  royalty-bearing.  It  also 
determined  that  payments  to 
compromise  Mobil's  purchaser's 
liability  for  accrued  but  unpaid  take-or- 
l^y  liabilities  were  not  royalty-bearing. 
United  States  v.  Century  Offshore 
nagement  Corp.,  Ill  F.3d  443  (6th 
.  1997).  the  Sixth  Circuit  Court  of 
peals  concluded  that  MMS  coidd 
ect  royalties  on  what  MMS  had 
ntified  as  a  "buydown"  pajrment. 
Comment  on  §  206.172(c)(1)  and  (2). 
o  commenters  suggested  that  these 

iphs  shoidd  make  it  clear  that 
th  transportation  and  processing 
|owances  are  used  in  dual  accoimting. 
~  ese  same  commenters  stated  that  the 
'erence  in  paragraph  (c)(2)(iii]  to 
put  B  of  this  part  should  be  more 

c. 
lesponse.  We  have  included  "and/or 
sportation  allowances"  in 
06.172{c){2)(ii).  The  reference  to  the 
[tire  subpart  B  of  this  part  is  necessary 
that  drip  condensate  may  be  valued 
:tly  under  various  sale  scenarios. 
omment  on  §  206. 1 72(d)  (1)  through 
One  commenter  stated  that  the 
ex-based  valuation  formula 
omplished  the  Committee's  goals  of 
lability,  timeliness,  and  satisfying 
Indiim  lease  language.  One 
cdmmenter  believed  that  the  10  percent 
rMluction  to  the  index-based  value  may 
b^  considerably  lower  than  actual 
t  ^nsportation  prices.  This  commenter 
suggests  the  reduction  should  be 
batween  15  and  20  percent.  Five 
commenters  recommended  that  MMS 
sjwuld  clarify  in  §  206.172(d)(6)  that 
ividual  index  prices  will  be 
luded  if  MMS  determines  the  index 
ce  does  not  accurately  reflect  the 
,ue  of  production  in  that  index  zone 
a  prospective  basis  only." 
lesponse.  The  10  percent  reduction  to 
index-based  value  was  a 
promise  reached  by  the  Committee 
ect  average  transportation  costs, 
believes  that  this  percentage 
dipibined  with  the  administrative 
sayings  realized  by  not  having  to  file 
fi  t^ms  and  track  actual  costs  should 
a  lequately  compensate  the  lessee  in 
n  i0st  cases.  MMS  believes  that 
§  306.172(d)(6)  makes  clear  our  intent  to 
exclude  an  individual  index  price  only 
after  notification  by  publication  in  the 
ndaral  Register.  We  do  not  believe  the 
suggested  change  adds  to  or  clarifies  the 
itence. 
imment  on  §  206.172(e).  One 

enter  stated  that  the  safety  net 
parison  of  values  is  absolutely 
otial  for  the  protection  of  the  Indian 
l^^^r  and  for  the  validation  of  the 
pli  blished  index  price  ranges.  Twelve 


commenters  strenuously  object  to 
inclusion  of  a  "safety  net"  for  the 
following  reasons: 

(1)  The  index-based  formula  will 
yield  a  value  that  is  far  in  excess  of 
market  value.  This  formiUa  price  should 
satisfy  the  gross  proceeds  and  major 
portion  clauses  of  an  Indian  lease 
without  any  need  for  a  "safety  net"  on 
nondedicated  sales. 

(2)  The  safety  net  provision,  to  tie 
value  to  markets  downstream  of  an 
index  point,  implies  a  duty  to  market 
even  further  from  the  field  or  area. 

(3)  The  concept  of  a  safety  net  was  not 
raised  until  many  months  after  the  vote 
on  the  formula  had  been  taken. 

(4)  The  certainty,  simplicity,  and  any 
administrative  benefits  gained  from  the 
use  of  the  index-hasnri  valuation 
formula  are  negated  with  the  safety  net. 

(5)  The  safety  net  provision  would 
require  tracing  gas,  and  would 
inevitably  lead  to  a  continuation  of  the 
current  cycle  of  endless  audit  disputes 
and  litigation  with  regard  to  gas 
valuation  on  Indian  leases. 

Response.  The  comment  that  the  idea 
of  a  safety  net  was  not  raised  until  many 
months  ^er  the  vote  on  the  index- 
based  formula  was  taken  is  inaccurate. 
As  discussed  above,  a  review  of  the 
Committee's  meeting  minutes  for  April 
1995  indicates  that  the  concept  of  some 
type  of  safety  net  was  part  of  the 
original  valuation  proposal  Srom  the 
Indian  representatives  and  part  of  the 
original  draft  of  the  index-based 
formiUa.  The  safety  net  was  conceived 
as  a  comparison  of  the  index-based 
value  to  some  other  value  that  would 
represent  the  actual  proceeds  accruing 
to  the  lessee.  In  June  1995,  the 
Committee  voted  on  and  adopted  the 
index-based  formula.  The  safety  net 
provision,  although  part  of  the  proposal, 
had  not  yet  been  discussed  in  detail  by 
the  Committee.  A  subgroup  composed 
of  industry,  Indian,  and  Federal 
representatives  was  formed  in  Jidy  1995 
to  explore.the  safety  net  issue.  The 
Committee  continued  to  periodically 
discuss  the  safety  net  issue  over  the  next 
year  and  voted  in  October  1995  to 
include  a  safety  net  in  the  proposed  rule 
and  finally  adopted  the  language  that  is 
contained  in  the  proposed  nUe  in  May 
1996. 

The  safety  net,  by  comparing  index 
prices  to  prices  that  reflect  sales  made 
beyond  an  index  point,  ensiues  that  the 
index-based  value  represents  the  value 
of  all  market  transactions.  The  safety  net 
is  calculated  using  prices  received  for 
gas  sold  downstream  of  the  index  point. 
The  lessee  includes  only  sales  undw 
those  contracts  that  establish  a  delivery 
point  beyond  the  first  index-pricing 


point  to  which  the  gas  flows.  It  includes 
only  the  lessee's  or  its  afiiliate's  sales 
prices,  and  it  does  not  require  detailed 
calculations  for  the  costs  of 
transportation.  The  safety  net  price 
captures  the  significantly  higher  values 
for  sales  occurring  beyond  the  index 
point.  Although  the  safety  net  requires 
tracing  the  gas  beyond  the  index-pricing 
point,  confidentiedity  should  not  be  an 
issue  because  only  the  lessee's  and  its 
affiliate's  sales  prices  are  used  in  the 
volume  weighted  average  calculation. 
MMS  has  added  "or  your  affiliate's"  at 
§  206.172(e)(3)  to  make  it  clear  it  is 
either  the  lessee's  or  its  affiliate's  arm's- 
length  sales  contract  that  is  used  in  the 
safety  net. 

MMS  has  only  1  year  from  the  date 
the  lessee's  safety  net  piices  on  Form 
MMS-4411,  Safety  Net  Report,  are  due 
to  order  the  lessee  to  amend  its  safety 
net  price  calculation.  If  MMS  does  not 
order  any  adjustment,  then  the  safety 
net  price  is  final.  This  provides 
certainty  to  the  lessee  and  alleviates 
extended  audit  disputes.  MMS  has 
determined  that  the  safety  net  is 
necessary  to  ensure  that  hidian  lessors 
receive  royalties  on  the  proper  value  of 
production  as  discussed  above. 

MMS  has  added  at  §  206.1 72(e)(4)(i) 
that  80  percent  of  the  safety  net  value 
minus  125  percent  of  the  index  formula 
value  is  the  safety  net  differential. 

MMS  has  revised  §  206.172(e)(4)(ii)  to 
clarify  that  additional  royalty  is  due  if 
the  ssifety  net  differential  under 
§  206.172(e)(4)(i)  is  a  positive  number, 
llie  proposed  rule  did  not  include  a 
multiplication  by  any  lease  royalty 
rates.  In  the  final  rule,  paragraph 
(e)(5)(i)  identifies  the  Indian  leases 
which  had  production  that  was  sold 
beyond  the  index-pricing  point  and 
mtiltiplies  the  production  by  the  safety 
net  differential  and  by  the  royalty  rate 
in  the  lease.  Paragraph  (e)(5)(ii) 
describes  how  you  allocate  production 
to  Indian  leases  when  production  has 
been  commingled  with  nonrlndian 
production  and  then  sold  beyond  the 
first  index  pricing  point. 

Comment  on  §206.173.  Nine 
commenters  supported  the  use  of  the 
alternative  methodology  for  dual 
accounting,  if  its  use  is  optional.  Two 
commenters  stated  that 
§  206.173(a)(2)(iii)  of  this  tide  is 
grammatically  incorrect  and  should  be 
revised  to  read:  "When  you  elect  to  use 
the  alternative  methodology  for  a 
designated  area,  you  must  also  use  the 
alternative  methodology  for  any  new 
wells  commenced  and  any  new  leases 
acquired  in  the  designated  area  diuing 
the  term  of  the  election." 
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Response.  We  agree  with  the 
comment  and  made  the  suggested 
wording  change  to  §  206.173(a)(2)(iii)  in 
the  final  rule. 

Also.  §  206.173(b)(4)  is  modified  to 
read  "if  any  of  your  gas  from  the  lease 
is  processed  during  a  month"  instead  of 
"if  you  process  any  gas  from  the  lease" 
to  make  it  clear  that  dual  accounting  is 
required  for  all  lease  production  if  any 
of  your  production  is  processed,  not  just 
for  the  gas  production  you  process  from 
your  Indian  lease. 

The  last  sentence  of  §  206.174(a)(1) 
was  changed  to  make  it  clear  that  a 
separate  major  portion  caladation  other 
than  the  index  value  is  not  required  for 
leases  in  an  index  zone  with  dedicated 
contracts. 

Comment  on  §  206.1 74(a)(4)(ii)— now 
206.174(a)(4)(m).  Five  commenters 
suggested  that  MMS  include  in  the  final 
rule  a  process  by  which  industry  may 
contest  MMS's  major  portion 
calculation.  These  same  commenters 
recommended  insertion  of  the  phrase 
"less  applicable  allowances"  after  the 
phrase  "Form  MMS-2014"  in  the  first 
sentence  to  clarify  that  aUowances  will 
be  deducted  before  the  major  portion 
price  is  calculated. 

Response.  A  lessee  or  Indian  lessor 
may  appeal  the  major  portion  value 
under  30  CFR  part  290.  MMS  will 
calciilate  the  major  portion  value  using 
values  from  Form  MMS-2014,  Report  of 
Sales  and  Royalty  Remittance,  wUch 
have  been  reduced  by  applicable 
transpcwtation  allowances.  MMS  does 
not  agree  that  the  suggested  wording 
change  is  clarifying  or  necessary. 

Conunent  on  §  206.174(g)(2).  One 
commenter  su^ested  that  the  final  rule 
require  that  the  miniminn  value  for  gas 
plant  products  be  based  on  the  highest 
price,  or  at  the  very  least,  the  average  of 
the  highest  prices  found  in  commercial 
price  bidletins.  Twelve  commenters 
believe  that  the  "minimum  value"  for 
gas  plant  products  would  effectively 
establish  a  dual  accounting  requirement 
for  liquids  values  within  the  dual 
accounting  calculation,  and  a  major 
portion  requirement  on  liquids  within 
the  major  portion  calculation,  neither  of 
which  is  required  or  even  suggested  by 
the  lease  terms.  These  same  twelve 
conunenten  believed  that  the  index- 
based  formula  would  satisfy  the  gross 
proceeds  and  major  portion 
requirements  for  the  entire  gas  stream. 
One  commenter  stated  that  prices 
published  in  one  of  the  publications 
MMS  suggested  are  not  available  until 
90  days  after  production.  This  would 
make  timely  reporting  of  gas  plant 
product  values  impossible.  Twelve 
conunentflvs  responded  to  MMS's 


J 


request  for  comments  on  several  specific 
issues  as  follows: 

•  Is  a  minimum  value  needed  when 
a  lessee  chooses  the  actual  dual 
accounting  methodology? 

Comment.  No.  It  was  demonstrated 
during  the  review  of  the  percentage  dual 
accounting  alternative  that  liquid 
valuation  was  not  a  significant  factor  in 
the  calculation. 

•  Are  there  other  better  methods  to 
use? 

Comment.  No.  No  method  is 
preferable  to  any  other  because  the 
concept  of  a  minimum  value  for  gas 
plant  products  is  objectionable. 

•  Are  Conway  and  Mont  Belvieu  the 
proper  locations  to  look  for  prices  for 
gas  plant  products? 

Comment.  Eleven  commenters  stated 
that  the  proper  location  to  look  for  gas 
plant  products  values  is  the  point  at 
which  the  products  are  sold.  This  would 
be  consistent  with  the  lease  language 
which  refers  to  the  field  or  area.  One 
commenter  stated  that  if  MMS  is 
looking  for  some  form  of  gas  plant 
liquid  postings,  then  it  should  look  to 
the  locations  of  those  postings. 

•  Are  the  7.0  and  8.0  cents  per  gallon 
the  right  deductions  for  transportation 
and  fractionation? 

Comment.  Eleven  commenters  found 
this  question  irrelevant  because  the 
entire  concept  is  objectionable.  One 
commenter  stated  that  the  deductions 
appear  reasonable  for  Conway  and 
Motmt  Belvieu  price  postings. 

•  Would  a  percentage  of  the  price  or 
actual  rates  paid  be  a  better  deduction? 

Commint.  Eleven  commenters  found 
this  question  irrelevant  because  the 
entire  concept  is  objectionable.  One 
comments  stated  that  a  percentage 
might  provide  more  certainty  but  that 
may  be  difficult  to  develop  because  of 
price  fluctuations. 

Response.  The  Indian  lease  terms 
require  that  "value"  be  calculated  based 
on  the  highest  price  paid  or  offered  for 
the  major  portion  of  oil,  gas,  and  all 
other  hydrocarbon  substances  produced 
and  sold  from  the  field.  To  ensure  that 
Indian  lessors  receive  the  maximum 
revenues  from  mineral  resources  on 
their  land  consistent  with  the 
Secretary's  trust  responsibility  and  lease 
terms,  MMS  is  adopting  a  minimum 
value  for  gas  plant  products  in  the  final 
rule.  We  have  researched  the  problem 
with  the  availability  of  published  price 
data  and  determined  that  the  necessary 
pricing  data  are  available  within  a  week 
after  the  end  of  the  month.  We 
appreciate  the  comments  received  in 
response  to  the  specific  issues  and 
because  no  viable  alternatives  were 


suggested  we  will  not  make  any  chuiges 
in  the  final  rule. 

Non-Binding  Guidance  Under 
§  206.174(f) 

The  rule  provides  that  lessees  can 
request  and  MMS  can  provide  non- 
binding  valuation  guidance.  MMS 
cannot  issue  binding  guidance  regarding 
valuation.  If  a  lessee  seeks  binding 
guidance,  it  must  ask  the  Assistant 
Secretary. 

Comment  on  §206.174(1)(1).  Seven 
commenters  stated  that  audit  closure 
should  not  just  be  limited  to  leases  in 
Montana  and  North  Dakota.  The  same 
commenters  also  recommend  deleting 
the  requirement  to  report  adjustments 
that  would  result  in  additional  royalty. 

Response.  MMS  has  determined  that 
lessees  must  make  adjustments  sooner, 
and  MMS  must  complete  audits  sooner 
for  leases  in  Montana  and  North  Dakota. 
The  rule  would  be  limited  to  Indian 
leases  in  these  two  States  because  at  this 
time  there  are  no  acceptable  published 
indexes  applicable  to  that  area.  The 
Committee  discussed  what  would 
happen  if  an  area  such  as  the  San  Juan 
Basin  were  disqualified  as  an  index 
area,  and  agreed  that  time  limitations 
would  not  be  appropriate  in  that  case. 
Naming  Montana  and  North  Dakota  was 
the  most  straightforward  way  to  write 
the  rule.  Otherwise,  we  would  need  to 
discuss  what  happens  if  an  area  such  as 
the  San  Juan  Basin  becomes  disqualified 
as  an  index  area.  We  did  not  make  any 
changes  in  the  final  rule. 

Comment  on  §206.174(l)(l)(ii).  Two 
commenters  suggested  that  to  conform 
to  parallel  langiiage  in  paragraph 
(l)(l)(i),  the  closing  langiiage  of  the  last 
sentence  should  be  amended  to  read, 
"after  the  last  day  of  the  12th  month 
following  the  last  day  to  report 
adjustments." 

Response.  We  agree  and  made  the 
change  in  the  final  rule. 

Comment  on  §  206.1 74(l)(2)(i).  Two 
commenters  suggested  amending  the 
opening  phrase  of  this  paragraph  to 
read,  "If  you  have  a  pending  dispute 
with  your  purchaser  that  affects 
valuation.  *  *  *"  These  commenters 
feel  that  MMS  might  otherwise 
unnecessarily  try  to  avoid  audit  closure. 

Response.  MMS  agrees  and  we  made 
the  change  in  the  final  rule. 

Comment  on  §206.174(l)(2)(i).  Two 
commenters  suggested  amending  the 
opening  phrase  of  this  paragraph  to 
read,  "If  you  have  a  pending  dispute 
that  affects  valuation  with  die  person 
transporting.  •  *  •" 

Response.  MMS  agrees  and  we  made 
the  change  in  the  final  rule.  We  also 
consolidated  paragraphs  (i)  and  (ii)  in 
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'  he  final  rule  and  adjusted  the 

]  liumbehng  accordingly. 
Comment  on  §206.174(l)(2)(u).  Two 
mmenters  suggested  that  this 
ivision  should  be  modified  to  read, 
there  is  a  written  agreement  between 
u  and  MMS  or  its  delegee  to  extend 
e  time  limit,  the  time  period  is 
ended*  •  *." 

Response.  We  made  the  proposed 
ange  in  the  final  rule. 
Comment  on  §  206. 1 76(a)(t)(i)  and 
').  Five  commenters  recommended 
placing  the  word  "including  *  *  • 
plicable  allowances"  with  the  word 
less"  to  avoid  the  implication  that 

i  i)lowances  are  not  deductible. 
Response.  We  agree  and  made  the 

i  ivggested  word  change  where 

I  ibpropriate  in  the  final  rule. 
JConmient  on  §206.i76(c}.  Eight 

I  :bmmenters  stated  that  the  Committee 

I  lereed  that  the  gas  must  be  traced  to  the 
:  I  ainline.  Whether  the  pipeline  has  an 

:  1  dex  is  irrelevant  and  in  any  case  does 

I I  Dt  take  into  accoimt  valuation  in 

]  1 3nindex  areas.  This  reference  should 
iilso  be  corrected  in  §  206.172(b)(l)(ii) 
j  itid  wherever  discussed  in  the 
>^amble. 
Response.  We  generally  agree  with  the 
nmienters  and  note  that  although  the 
nmiittee  spent  considerable  time 

to  determine  the  correct  wording, 
decision  was  ever  reached.  We 

ged  the  wording  of  the  first 
ntence  in  §  206.176(c)  of  the  final  rule 
adding  the  phrase  "*  *  *  or  into  a 
ainline  pipeline  not  in  an  index 
ne."  We  did  not  change  the  wording 
§  206.172(b)(l)(ii)  for  the  reasons 
scussed  above.  We  did  not  define 
ainline  but  intend  it  to  have  the  same 
aracteristics  as  a  pipeline  in  an  index 
me  with  an  index.  We  have  also  added 
ording  clarifying  that  accounting  for 
imparison  is  not  required  if  the  gas 
duced  from  the  lease  is  not 
ocessed. 
I  Comment  on  §  206.176(e).  Two 
ipmmenters  believe  there  is  no  need  to 
ipmpute  the  weighted  average  Btu  when 
e  alternative  method  is  not  being 
ed.  This  paragraph  need  only  state 
at  you  do  not  have  to  perform  dual 
counting  for  a  facility  measiut)ment 
int  with  a  Btu  content  of  less  than 
Btu/cf.  Likewise,  the  cross- 
^ference  to  §  206.173  is  not  neces.sary. 
Response.  We  believe  that  the  cross- 
^ference  adds  clarity,  and  we  did  not 
I  c  ake  the  change  in  die  final  rule. 

Comment  on  §206.178(a)(l)(i).  One 
( ( >mmenter  stated  that  transportation 
( <  intracts,  invoices,  or  non-arm's-length 

I  r  msportation  cost  documentation 

I I  Lould  be  made  available  only  upon 
a4dit  and  review.  One  commenter 


supported  the  routine  submittal  of 
transportation  contracts  because  the 
information  contained  in  those  contracts 
will  permit  the  timely  verification  of  the 
deduction  and  satisfies  the  Committee's 
goal  related  to  closure. 

Response.  MMS  agrees  with  the  need 
to  routinely  submit  transportation 
contracts,  and  we  did  not  make  any 
changes  in  the  final  rule. 

Comment  on  §  206. 1 78(f).  Two 
commenters  stated  that  the  first 
sentence  of  this  paragraph  should 
specify  that  "you  are  requited  to  report 
and  pay  additional  royalties  on  the 
difference,  plus  interest  *  *  *." 

Response.  We  do  not  believe  that  the 
additional  wording  is  necessary  and  did 
not  make  any  changes  in  the  final  rule. 

Comment  on  §  206.178(g).  Seven 
conuuuulers  recommended  that  the 
exception  for  Federal  Energy  Regulatory 
Commission  (FERC)  or  State-approved 
tariffs  contained  in  the  regulations 
published  in  1988  be  reinstated  in  the 
final  rule. 

Response.  We  will  allow  the  lessee  to 
deduct  only  those  costs  associated  with 
specifically  identifiable  actual  or 
theoretical  losses  that  are  part  of  the 
lessee's  arm's-length  transportation 
contract.  We  did  not  make  any  change  ~ 
in  the  final  rule. 

Conwnent  on  §206.179.  One 
commenter  agreed  that  MMS  should  not 
allow  extraordinary  cost  deductions. 
Two  commenters  believe  that  the 
provisions  in  the  1988  regulations 
covering  extraordinary  processing 
allowances  should  be  reinstated  in  the 
rule. 

Response.  MMS  believes  at  this  time 
that  it  is  a  better  exercise  of  the 
Secretary's  trust  responsibility  to  not 
allow  extraordinary  cost  allowances  for 
Indian  leases. 

Comment  on  §  206. 1 79(f).  Two 
commenters  believe  that  this  paragraph 
is  out  of  place.  It  should  be  moved  to 
§  220.550(d)  and  should  include 
improcessed  gas  as  well  as  residue  gas 
and  gas  plant  products. 

Response.  We  assiune  that  the 
commenters  made  a  typographic  error 
and  the  correct  cite  should  be 
§  202.550(d).  We  do  not  believe  that 
moving  the  paragraph  will  add  to  or 
clarify  the  rule.  No  change  was  made  in 
the  final  rule. 

FERC  Order  636  Changes.  On 
December  16, 1997,  MMS  issued  a  final 
regulation  amending  the  existing 
transportation  allowance  regulation  for 
both  Federal  and  Indian  leases  (62  FR 
65753).  These  changes  result  from  FERC 
Order  636. 

Many  of  the  transportation  allowance 
provisions  changed  in  that  rulemaking 


were  the  same  as  those  proposed  in  this 
rulemaking.  Therefore,  this  final  rule 
incorporates  changes  to  the 
transportation  allowance  rules  in 
§§  206.177  and  206.178  resulting  from 
the  recent  final  rule. 

Paperwork  Reduction  Act 

MMS  requested  comments  on  two 
new  forms,  Form  MMS-4410, 
Certification  for  Not  Performing 
Accounting  for  Comparison  (Dual 
Accounting),  and  Form  MMS-4411, 
Safety  Net  Report,  as  they  relate  to  the 
Paperwork  Reduction  Act 

Comment  on  the  Paperwork 
Reduction  Act.  Eleven  commenters 
believe  that  Form  MMS-4410  is 
unnecessary  because  the  same  result  can 
be  more  efficientiy  accomplished 
through  the  use  of  a  specific  transaction 
code  on  Form  MMS-2014.  These  same 
commenters  stated  that  because  they  are 
totally  opposed  to  the  entire  "safety 
net"  concept,  Form  MMS-4411  is  not 
needed.  The  eleven  commenters  also 
believe  that  MMS's  estimate  of 
additional  costs  to  the  entire  industry  of 
only  $935,000  per  year  is  absurdly  low. 

Response.  Form  MMS-4410  will 
ensure  that  the  lessee  is  not  in  violation 
of  lease  terms  specifying  dual 
accounting  by  verifying  whether  or  not 
dual  accounting  is  required.  The  form 
will  benefit  industry  because,  by 
submitting  the  form,  the  lessee  will  not 
have  to  perform  dual  accounting. 
Further ,-the  form  is  only  a  one  time 
certification,  which  will  require  less 
biu-den  than  using  a  reporting  code  on 
Form  MMS-2014  that  would  have  to  be 
used  for  every  report  month.  Form 
MMS-4411  is  critical  in  using  the  index 
pricing  method  to  satisfy  the  gross 
proceeds  and  major  portion 
requirements  of  Indian  leases.  The  form 
is  necessary  to  ensure  that  index  pricing 
represents  market  value  and  that  the 
tribes  do  not  suffer  significant  revenue 
losses.  The  commenters'  statement  that 
the  $935,000  estimate  is  too  low  was  not 
supported  with  any  verifying  data  of 
what  the  estimate  should  be.  MMS 
performed  an  analysis  to  determine  this 
estimate,  as  explained  in  the  September 
23, 1996,  proposed  rule,  and  maintains 
that  this  estimate  is  reasonable. 

m.  Principal  Changes  between  the 
Proposed  Rule  and  the  Final  Rule 

Addition  of  §206.1 72(f)  and  (g).  The 
final  rule  adds  addition^  paragraphs  (f) 
and  (g)  to  §  206.172.  Paragraph  (f) 
permits  an  Indian  tribe  io  request  that 
some  or  all  of  its  leases  be  excluded 
bom  valuation  under  §  206.172.  If  MMS, 
after  consultation  with  the  Bureau  of 
Indian  Affoirs  (BIA),  approves  the 
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request,  value  is  determined  under 
§  206.174  beginning  with  production  on 
the  first  day  of  the  second  month 
following  the  date  MMS  publishes 
notice  in  the  Federal  Re^bter.  If  the 
tribe  requests  to  exclude  only  some  of 
its  leases,  the  request  will  only  be 
approved  if  the  leases  may  be  segregated 
into  one  or  more  groups  based  on  fields 
within  the  reservation. 

This  change  is  included  in  the  final 
rule  because  a  revenue  analysis 
indicated  the  Jicarilla  Apache  Tribe 
would  receive  less  revenue  under  the 
index  methodology  than  under  a  gross 
proceeds  methodology.  Specifically, 
royalties  reported  to  MMS  on  MMS's 
Form  MMS-2014  for  1995  and  1996 
exceeded  the  calculated  values  using 
the  index  formula  in  §  206.172.  The 
proposed  rule  provided  for  MMS  to 
disqualify  an  index  zone,  but  not  to 
disqualify  a  reservation  within  an  index 
zone. 

A  tribe  loay  also  ask  MMS  to 
terminate  this  exclusion.  If  MMS,  after 
consultation  with  the  BIA,  terminates 
the  excliision,  value  would  be 
determined  under  §  206.172. 
Termination  of  an  exclusion  cannot  take 
effect  earlier  than  1  year  after  the  first 
day  of  the  production  month  that  the 
exclusion  was  effective. 

Paragraph  (g)  for  Indian  allotted  leases 
contains  provisions  similar  to  paragraph 
(f)  and  provides  that  MMS,  with  BIA 
consultation,  may  exclude  any  allotted 
leases  firom  valuation  imder  §  206.172. 

Addition  of§206.174(a)(4)(iv).  A  new 
paragraph  (iv)  in  S  206.174(a)(4)  permits 
using  data  other  than  values  reported  on 
Form  MMS-2014  in  calculating  the 
major  portion  value.  The  alternative 
data  would  be  data  for  production  in  the 
designated  area  reported  to  a  State  tax 
authority  or  price  data  from  leases  MMS 
has  reviewed  in  the  designated  area. 
This  change  was  needed  because  the 
revenue  analysis  indicated  that  some 
Indian  leases  in  Oklahoma  would 
receive  less  revenue  under  the  index 
methodology  than  under  a  gross 
proceeds  methodology  and  we  therefore 
Qjqpect  that  several  tribes  in  Oklahoma 
will  request  their  leases  to  be  excluded 
from  index  valuation.  Indian  gas 
production  is  only  about  2  percent  of 
production  in  Oklahoma.  Since  this 
amount  of  gas  is  too  small  to  be 
representative  of  all  gas  production 
values  in  a  designated  area,  we  needed 
an  additional  data  source  beyond 
information  on  a  Form  MMS-2014.  The 
revenue  analysis  for  the  Jicarilla  Apache 
reservation  showed  similar  results  and 
under  §  206.172(f),  and  MMS  expects 
the  Jicarilla  Apache  will  request  its 


leases  to  be  excluded  from  index 
valuation. 

IV.  Procedural  Mattera 

Your  Comments  Are  Important 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  in  this  final  rule,  call  1-888- 
734-3247. 

The  Regulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  significant  economic  effect 
on  a  substantial  niunber  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

Approximately  700  entities  pay 
royalties  to  MMS  on  production  from 
Indian  lands,  400  of  which  are  small 
businesses  because  they  employ  500  or 
less  employees.  This  rule  will  not  have 
a  significant  administrative  impact  on 
these  small  entities  because  it  decreases 
rather  than  increases  the  reporting 
burden.  The  reduced  reporting  results 
from  using  the  alternative  method  for 
dual  accounting  and  the  relief  from 
complying  with  major  portion 
requirements  under  index  pricing.  For 
example,  the  average  Indian  royalty 
payor  will  expend  approximately  $8,500 
less  annually  for  administrative  costs  to 
comply  with  this  amended  rule  than 
under  existing  regulations.  We  estimate 
that  the  200  smallest  companies  (0-4 
employees)  would  have  an  average 
administrative  savings  of  $700  per  year. 

The  rule  would  also  have  a  royalty 
impact  on  small  businesses  due  to  the 
index  pricing  formula  for  index-based 
areas  and  the  major  portion  provision 
for  non-index  areas.  We  estimate  that  35 
percent  of  the  total  gas  royalties  paid  on 
Indian  tribal  lands  derive  from  the  400 
small  businesses  that  pay  Indian  gas 
royalties. 

In  our  cost  benefit  analysis  of  the 
rule's  impact,  we  estimated  that  the 
index  pricing  formula  would  increase 
Indian  revenues  by  about  $  2.4  million 
aimually.  Therefore,  small  businesses 
would  inciu*  an  annual  increase  of  about 
$2,100  per  company  ($2,400,000  x  .35  + 
400).  This  represents  about  a  5  percent 
increase  in  royalties,  so  a  very  small 
company  (e.g.,  0-4  employees)  that 
pays,  for  example,  only  $500  per  year  in 
royalties  would  pay  approximately  an 
additional  $25. 


In  non-index  areas,  we  estimate  that 
the  major  portion  provisions  of  the  new 
rule  would  increase  Indian  revenues  by 
$57,000  annually.  Small  businesses  on 
average  would  account  for  about  $50 
each  ($57,000  X  .35  +  400).  However, 
given  the  significant  administrative 
savings  of  the  rule  described  above,  we 
believe  any  increase  in  royalties  paid  by 
small  companies  will  be  mere  than 
offset  by  savings  in  reportii^  burdens. 

Likewise,  this  rule  will  not  adversely 
impact  small  tribal  governments.  This 
rule  will  increase  aimual  royalty 
revenues  to  tribal  governments  by 
approximately  $2.5  million. 

Unfunded  Mandates  Reform  Act  of  1995 

This  Department  has  determined  and 
COTtifies  according  to  the  Unfunded 
Mandates  Reform  Act.  2  U.S.C.  1531  et 
seq.,  that  this  rule  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local,  tribal.  State  governments, 
or  the  private  sector. 

Executive  Order  12630 

The  Department  certifies  that  this  rule 
is  not  a  governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Thus,  a 
Takings  Implication  Assessment  need 
not  be  prepared  under  Executive  Order 
12630,  "Governmental  Actions  and 
Interference  with  Constitutioiially 
Protected  Property  Rights." 

firecutive  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  rule  meets  the  applicable  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

Executive  Order  12866 

This  document  has  been  reviewed 
under  Executive  Order  12866  and  is  not 
a  significant  regulatory  action  requiring 
Office  of  Management  and  Budget 
review.  MMS  estimates  that  this  rule 
will  result  in  an  overall  $7.4  million 
administrative  cost  savings  to  industry. 

Paperwork  Reduction  Act 

This  final  rule  contains  information 
collection  requirements.  These 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  0MB  Control 
Numbers  1010-0075. 

As  discussed  below,  this  final  rule 
impacts  an  existing  collection  of 
information  on  Forms  MMS— 4109  and 
MMS-4295,  which  has  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  imder 
section  3507(d)  of  the  Paperwoik 
Reduction  Act  of  1995.  As  part  of  our 
contiauing  effort  to  reduce  paperwork 


{ I  id  raspondent  burden,  MKfS  invites 

I I  e  public  and  other  Federal  agencies  to 
( ( imment  on  any  aspect  of  the  reporting 
q^en.  Submit  your  conunents  to  the 

ce  of  Information  and  Regulatory 
.  OMB.  Attention  Desk  Officer  for 
le  Department  of  the  Interior, 
ashington,  DC  20503.  Send  copies  of 
lur  conmients  to:  Minerals 
;agement  Service  .Royalty 
agement  Program,  Rules  and 
iblications  Staff,  PO  Box  25165,  MS 
21,  Denver,  Colorado  80225-0165; 
dtiiuier  address  is:  Building  85,  Denver 
rideral  Center,  Denver,  Colorado  80225; 
( '^ail  address  is: 
I  :^fP.comments@mms.gov. 
As*a  predecessor  to  this  rulemaking, 
f  September  23, 1996,  MMS  published 
the  Federal  Register  a  Notice  of 
posed  Rulemaking  (NPR)  (61  FR 
94)  to  amend  its  regulations 
vemingthe  valuation  for  royalty 
b^uposes  of  natural  gas  produced  from 
Ipdian  leases.  The  NPR  introduced  two 
i«w  forms — Form  MMS-4410, 
rtification  for  Not  Performing 
counting  for  Comparison  (Dual 
counting)  (OMB  Control  Number 
10-0104),  and  Form  MMS-4411, 
Net  Report  (OMB  Control 
iber  1010-0103).  These  forms  were 
proved  by  OMB  on  November  5, 
996.  Forms  MMS-4295  and  4109  were 
so  mentioned  in  this  NPR.  No 
imments  were  received  from  the 
bikblic  on  these  allowance  forms. 

pMB  may  make  a  decision  to  approve 
dndisapprove  this  collection  of 
i|9ormation  after  30  days  bom.  receipt  of 
request.  Therefore,  your  comments 
best  assured  of  being  considered  by 
~  if  OMB  receives  them  within  that 
e  period.  However,  MMS  will 
ider  all  comments  received  to 
Idtermine  if  a  further  rulemaking  is 
i^ocessary. 

pThe  biirden  hours  associated  with  the 
eNisting  information  collection  titled 
Q^  Processing  Allowance  Summary 
Import  (Form  MMS-4109)  and  Gas 
li^ansportation  Allowance  Report  (Form 
^  :S-4295),  OMB  Control  Numbw 
lQlO-0075,  will  be  reduced  by  this  final 
"emaking.  Instead  of  submitting 
ted  processing  or  transportation 
cbst  information  on  the  forms  and  then 
fpUowing  up  with  actual  cost 
ii  iformation  at  the  end  of  the  reporting 
c  fple,  the  rule  will  require  only 
roftponses  with  actiial  cost  information. 

III  addition,  Indian  lessees  that  have 
a  r  n's-length  transportation  and 
ptt>cessing  contracts  will  submit  copies 
ojrjthe  actual  contracts  to  MMS. 

MMS  estimates  that  65  Indian  lessees 
vdll  submit  approximately  3,000 
allowance  data  lines  annually  Lessees 


may  be  involved  in  more  than  one  t3rpe 
of  allowance  proposal  and  may  submit 
both  a  processing  allowance  line  and  a 
transportation  allowance  line.  Based  on 
pait  experience,  MMS  estimates  that 
lessees  can  complete  an  allowance  data 
line  in  about  Vt  hour. 

The  estimate  of  the  total  annual 
burden  hoiu-s  to  respondents  for  this 
information  collection  is  750  hours 
(3,000  allowance  data  lines  x  V4  hour). 
The  Gas  Transportation  Allowance 
Report,  Form  MMS-4295,  accounts  for 
approximately  2,400  responses  annually 
(80  percent  of  the  forms  received),  and 
the  Gas  Processing  Allowance  Summary 
Report,  Form  MMS-4109,  accounts  for 
approximately  600  responses  annually 
(20  percent  of  the  forms  received). 
Therefore,  the  annual  estimate  of  the 
burden  hours  by  form  is  600  hours  for 
Form  MMS-4295  and  150  hours  for 
Form  MMS-4109. 

The  MMS  estimates  that  this 
information  collection  will  result  in  a 
decrease  to  industry  of  about  2,755 
burden  hours  annually.  The  MMS 
attributes  this  decrease  primarily  to  the 
decrease  in  the  number  of  responses  to 
only  actual  cost  information  as 
discussed  above.  A  further  decrease  wiU 
result  bom  certain  lessees  electing  the 
alternative  method  for  valuing 
processed  gas,  which  requires  no 
processing  allowance  to  be  taken  and  no 
accompanying  allowance  report  to  be 
submitted. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995,  Section  3506 
(c)(2)(A),  we  are  notifying  you,  members 
of  the  public  and  affected  agencies,  of 
this  collection  of  information,  and  are 
inviting  your  comments.  For  instance 
your  comments  may  address  the 
following  areas.  Is  this  information 
collection  necessary  for  us  to  properly 
do  our  job?  Have  we  accurately 
estimated  the  industry  burden  for 
responding  to  this  collection?  Can  we 
enhance  the  quality,  utility,  and  clarity 
of  the  information  we  collect?  Can  we 
lessen  the  burden  of  this  information 
collection  on  the  respondents  by  using 
automated  collection  techniques  or 
other  forms  of  information  technology? 

The  Paperwork  Reduction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  niunber. 

National  Environmental  Policy  Act  of 
1969 

We  determined  that  this  rulemaking  is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  a  detailed  statement 


imder  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  not  required. 

ListofSidiiects 

30  CFR  Part  202 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts, 
Indians — lands.  Mineral  royalties, 
Natiual  gas.  Petroleum,  Public  lands — 
mineral  resources,  Reporting  and 
recordkeeping  requirements. 

30  CFR  Part  206 

Coal,  Continental  shelf,  Geothermal 
energy,  Government  contracts,  Indians- 
lands,  Mineral  royalties,  Natural  gas. 
Petroleum,  Public  lands — mineral    - 
resoiuY:es,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  23. 1999. 
Sylvia  V.  Baca, 

Assistant  Secretary — Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  parts  202  and  206  are 
amended  as  follows: 

PART  202— ROYALTIES 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq.,  396a  et  seq.,  2101  et  seq.;  30 
U.S.C.  181  et  seq..  351  et  seq.,  1001  et  seq.. 
1701  et  seq.;  31  U.S.C.  9701;  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  1801  et  seq. 

f  202^1    [AnModad] 

2.  Paragraph  (b)  of  §  202.51  is  revised 
to  read  as  follows: 

*****  i 

(b)  The  definitions  in  subparts  B,  C, 
D,  and  E,  of  part  206  of  this  title  are 
applicable  to  subparts  B,  C,  D,  and  J  of 
this  part. 

3.  The  heading  for  Subpart  D — 
Federal  and  Indian  Gas  is  revised  to 
read  as  follows: 

Subpart  D    Fedwal  Q— 

1202.150    [AmwKtod] 

4.  In  §  202.150  the  words  "or  Indian"' 
are  removed  from,  (b)(1),  (e)(1)  and 
(e)(2). 

1202.150    [AmwMJed] 

5.  In  §  202.150  the  words  "and 
Indian"  and  "or  Indian"  are  removed 
from  paragraph  (f). 

i202.151    [Amended] 

6.  In  §  202.151,  the  words  "and 
Indian"  are  removed  bova  paragraph 
(a)(2). 

7.  A  new  subpart  J  is  added  to  read 
as  follows: 
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Subpart  J-€ae  ProductioA  from  Indtan 


202.550  How  do  I  detennine  the  royalty  due 
on  gas  production? 

202.551  How  do  I  determine  the  volume  of 
production  for  which  I  must  pay  royalty 
if  my  lease  is  not  in  an  approved  Federal 
unit  or  communitization  agreement 
(AFA)? 

202.552  How  do  I  determine  how  much 
royalty  I  must  pay  if  my  lease  is  in  an 
approved  Federal  unit  or 
communitization  agreement  (AFA)? 

202.553  How  do  I  value  my  production  if  I 
take  more  than  my  entitled  share? 

202.554  How  do  I  v^ue  my  production  that 
I  do  not  take  if  I  take  less  than  my 
entitled  share? 

202.555  What  portion  of  the  gas  that  I 
produce  is  subject  to  royalty? 

202.556  How  do  I  determine  the  value  of 
avoidably  lost,  wasted,  or  drained  gas? 

202.557  Must  I  pay  royalty  on  insurance 
compensation  for  unavoidably  lost  gas? 

202.558  What  standards  do  I  use  to  report 
and  pay  royalties  on  gas? 

Subpart  J—  Gaa  Production  From 


1202.551  Howdoldalannina 
of  production  for  which  I  must 
if  my  lease  Is  not  In  sn  spprovad 
unit  or  communitizstion 


vokinw 
royalty 


1202.560    Howdoldolarmlnatharoyslty 
dus  on  gas  production? 

ff  you  produce  gas  from  an  Indian 
lease  sul^ect  to  this  subpart,  you  must 
determine  and  pay  royalties  on  gas 
production  as  specified  in  this  section. 

(a)  Royalty  rate.  You  must  calculate 
your  ro]^ty  using  the  royalty  rate  in  the 
lease. 

(b)  Payment  in  value  or  in  kind.  You 
must  pay  royalty  in  value  unless: 

(1)  The  Tribal  lessor  requires  payment 
in  kind;  or 

(2)  You  have  a  lease  on  allotted  lands 
and  MMS  requires  payment  in  kind. 

(c)  Royalty  calculation.  You  must  use 
the  following  calculations  to  detennine 
royalty  due  on  the  production  from  or 
attributable  to  your  lease. 

(1)  When  paid  in  value,  the  royalty 
due  is  the  unit  value  of  production  for 
royalty  purposes,  determined  under  30 
CFR  part  206,  multiplied  by  the  volume 
of  production  multiplied  by  the  rojmlty 
rate  in  the  lease. 

(2)  When  paid  in  kind,  the  royalty  due 
is  the  volume  of  production  multiplied 
by  the  royalty  rate. 

(d)  Reduced  royalty  rate.  The  Indian 
lessor  and  the  Secretary  may  approve  a 
request  for  a  royalty  rate  reduction.  In 
your  request  you  must  demonstrate 
economic  hardship. 

(e)  Reporting  and  paying.  You  must 
report  and  pay  royalties  as  provided  in 
ptot  218  of  this  title. 


(AFA)? 

(a)  You  are  liable  for  royalty  on  your 
entitled  share  of  gas  production  from 
your  Indian  lease,  except  as  provided  in 
§§  202.555,  202.556,  and  202.557. 

(b)  You  and  all  other  persons  paying 
royalties  on  the  lease  must  report  and 
pay  royalties  based  on  your  takes.  If 
another  person  takes  some  of  your 
entitled  share  but  does  not  pay  the 
royalties  owed,  you  are  liable  for  those 
royalties. 

(c)  You  and  all  other  persons  paying 
royalties  on  the  lease  may  ask  MMS  for 
permission  to  report  and  pay  royalties 
oased  on  your  entitlements.  In  that 
event,  MMS  will  provide  valuation 
instructions  consistent  with  this  part 
and  part  206  of  this  title. 

1202.562    How  do  I  determine  how  much 
royiMy  I  must  pay  If  my  lease  Is  in  an 
approved  Fsdsral  unit  or  communitizstion 
agresmsnt  (AFA)? 

You  must  pay  royalties  each  month 
on  production  allocated  to  yoiu  lease 
under  the  toms  of  an  AFA.  To 
determine  the  voltune  and  the  value  of 
your  production,  you  must  follow  these 
three  steps: 

(a)  You  must  determine  the  voliime  of 
your  entitled  share  of  production 
allocated  to  your  lease  tmder  the  terms 
of  an  AFA.  This  may  include 
production  from  more  than  one  AFA. 

(b)  You  must  value  the  production 
you  take  using  30  CFR  part  206.  If  you 
take  more  than  your  entitled  share  of 
production,  see  §  202.553  for 
information  on  how  to  value  this 
production.  If  you  take  less  than  your 
entiUed  share  of  production,  see 

§  202.554  for  information  on  how  to 
value  production  you  are  entiUed  to  but 
do  not  take. 

1202.553  How  do  I  value  my  production  H 
I  take  more  ttisn  my  sntHled  share? 

If  you  take  more  than  your  entitled 
share  of  production  from  a  lease  in  an 
AFA  for  any  month,  you  must 
determine  the  weighted-average  value  of 
all  of  the  production  that  you  take  using 
the  procedures  in  30  CFR  part  206,  and 
use  that  value  for  your  entiUed  share  of 
production. 

1202.554  How  do  I  vslus  my  production 
thst  I  do  not  tsko  if  I  taiie  less  thsn  my 
sntMsdshsrs? 

If  you  take  none  or  only  part  of  your 
entitied  production  from  a  lease  in  an 
AFA  for  any  month,  use  this  section  to 
value  the  production  that  you  are 
entiUed  to  but  do  not  take. 

(a)  If  you  take  a  significant  volume  of 
production  from  your  lease  during  the 


month,  you  must  determine  the 
weighted  average  value  of  the 
production  that  you  take  using  30  CFR 
part  206,  and  use  that  value  for  the 
production  that  you  do  not  take. 

(b)  If  you  do  not  take  a  significant 
volumae  of  production  from  your  lease 
during  the  month,  you  must  use 
paragraph  (c)  or  (d)  of  this  section, 
whichever  applies.* 

(c)  In  a  month  where  you  do  not  take 
production  or  take  an  insignificant 
volume,  and  if  you  would  have  used 

§  206.172(b)  to  value  the  production  if 
you  had  taken  it.  you  must  detennine 
the  value  of  production  not  taken  for 
that  month  imder  §  206.172(b)  as  if  you 
had  taken  it. 

(d)  If  you  take  none  of  yoiu  entiUed 
share  of  production  from  a  lease  in  an 
AFA,  and  if  that  production  cannot  be 
valued  under  §  206.1 72(b),  then  you 
must  determine  the  value  of  the 
production  that  you  do  not  take  using 
the  first  of  the  following  methods  that 
applies: 

(1)  The  weighted  average  of  the  value 
of  your  production  (under  30  CFR  part 
206)  in  that  month  from  other  leases  in 
the  same  AFA. 

(2)  The  weighted  average  of  the  value 
of  yoiu  production  (under  30  CFR  part 
206)  in  that  month  from  other  leases  in 
the  same  field  or  area. 

(3)  The  weighted  average  of  the  value 
of  your  production  (imder  30  CFR  part 
206)  during  the  previous  month  for 
production  from  leases  in  the  same 
AFA. 

(4)  The  weighted  average  of  the  value 
of  your  production  (under  30  CFR  part 
206)  during  the  previous  month  for 
production  from  other  leases  in  the 
same  field  or  area. 

(5)  The  latest  major  portion  value  that 
you  received  from  MMS  calculated 
under  30  CFR  206.174  for  the  same 
MMS-designated  area,    v 

(e)  You  may  take  less  than  your 
entiUed  share  of  AFA  production  for 
any  month,  but  pay  royalties  on  the  fuU 
volume  of  your  entiUed  share  under  this 
section.  If  you  do,  you  wiU  owe  no 
additional  royalty  for  that  lease  for  that 
month  when  you  later  take  more  than 
your  entiUed  share  to  balance  your 
account.  The  provisions  of  this 
paragraph  (e)  also  apply  when  the  other 
AFA  participants  pay  you  money  to 
balance  your  account. 

1202.555   What  portion  of  the  gss  thst  I 
produos  Is  sulHect  to  royslty? 

(a)  All  gas  produced  from  or  allocated 
to  your  Indian  lease  is  subject  to  royalty 
except  the  foUowing: 

(1)  (^as  that  is  unavoidably  lost 
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( 2)  Gas  that  is  used  on,  or  for  the 
Ix  1  lefit  of,  the  lease. 

(3)  Gas  that  is  used  off-lease  for  the 
benefit  of  the  lease  when  the  Bureau  of 
Land  Management  (BLM)  approves  such 
oi  Q-lease  use. 

||4)  Gas  used  as  plant  fuel  as  provided 
in  30  CFR  206.179(e). 

lb)  You  may  use  royalty-JBree  only  that 
pi  'Qportionate  share  of  each  lease's 
pi  oduction  (actual  or  allocated) 
n^essary  to  operate  the  production 
lity  when  you  use  gas  for  one  of  the 

lowing  purposes: 

(1)  On,  or  for  the  benefit  of,  the  lease 
production  facility  handling 
luction  firom  more  than  one  lease 

BLM's  approval. 

(2)  At  a  production  Ibcility  handling 
u  litized  or  communitized  production. 

(c)  If  the  terms  of  yoin  lease  are 
inconsistent  with  this  subpart,  yoxir 
It  ise  terms  will  govern  to  the  extent  of 
tliat  inconsistency. 

I  a02.556    How  do  i  determine  the  value  of 
•  4>idably  lost,  wasted,  or  drained  gas? 

if  BLM  determines  that  a  volume  of 
g  IS  was  avoidably  lost  or  wasted,  or  a 
v  G  lume  of  gas  was  drained  from  your 
bioian  lease  for  which  compensatory 
r(  >yalty  is  due,  then  you  must  determine 
tl  1  i  value  of  that  volume  of  gas  under  30 
cm  part  206.  ♦ 

f  202^7    Must  I  pay  royalty  on  insurance 
c  mpensation  for  unavoidably  lost  gas? 

If  you  receive  insurance 
c  impensation  for  unavoidably  lost  gas, 
yi^u  must  pay  royalties  on  the  amoimt 
cf  that  compensation.  This  paragraph 
d  des  not  apply  to  compensation  through 
s  3^-insiuance. 

1^.558    What  standards  do  I  use  to 
r  iport  and  pay  royalties  on  gas? 

i(a)  You  must  report  gas  volumes  as 
f  )Uows: 

(1)  Report  gas  volumes  and  Btu 
li  eating  values,  if  applicable,  under  the 
s^e  degree  of  water  saturation.  Report 
gas  volumes  and  Btu  heating  value  at  a 
st^dard  pressiue  base  of  14.73  psia  and 
a  standard  temperature  of  60  degrees 
I  ahrenheit.  Report  gas  voliunes  in  imits 
c  fl^OOO  cubic  feet  CMcf). 

1(2)  You  must  use  the  frequency  and 
I  djethod  of  Btu  measurement  stated  in 
ybur  contract  to  determine  Btu  heating 
^  alues  for  reporting  purposes.  However, 
3  6u  mxist  measure  the  Btu  value  at  least 
!  emi-annually  by  recognized  standard 
i  [  dustry  testing  methods  even  if  yoin 
( i  tntract  provides  for  less  frequent 
Vieasurement. 

(b)  You  must  report  residue  gas  and 
^4s  plant  product  volumes  as  follows: 

(1)  Report  carbon  dioxide  (CO2), 
Nitrogen  (N2),  helium  (He),  residue  gas. 


and  any  gas  marketed  as  a  separate 
product  by  using  the  same  standards 
specified  in  paragraph  (a)  of  this 
section. 

(2)  Report  natural  gas  liquid  (NGL) 
voliunes  in  standard  U.S.  gallons  (231 
cubic  inches)  at  60  degrees  F. 

(3)  Report  sulfur  (S)  voluines  in  long 
tons  (2,240  pounds). 

PART  206-PRODUCT  VALUATION 

8.  The  authority  citation  for  30  CFR 
part  206  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq.,  396a  et  seq.,  2101  et  seq.;  30 
U.S.C.  181  et  seq.,  351  et  seq.,  1001  et  seq., 
1701  et  seq.;  31  U.S.C.  9701;  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 

9.  Subpart  E  of  part  206  is  revised  to 
read  as  follows: 


Sut)part  E— Indian  Gas 

Sec. 

206.170  What  does  this  subpart  contain? 

206.171  What  definitions  apply  to  this 
subpart? 

206.172  How  do  I  value  gas  produced  from 
leases  in  an  index  zone? 

206.173  How  do  I  calculate  the  alternative 
methodology  for  dual  accounting?  . 

206.174  How  do  I  value  gas  production 
when  an  index-based  method  cannot  be   - 
used? 

206.175  How  do  I  determine  quantities  and 
qualities  of  production  for  computing 
royalties? 

206.176  How  do  I  perform  accounting  for 
comparison? 

Transportation  Allowances 

206.177  What  general  requirements 
regarding  transportation  allowances 
apply  to  me? 

206.178  How  do  I  determine  a 
transportation  allowance? 

Processing  Allowances 

206.179  What  general  requirements 
regarding  processing  allowances  apply  to 
me? 

206.180  How  do  I  determine  an  actual 
processing  allowance? 

206.181  How  do  I  establish  processing  costs 
for  dual  accounting  purposes  when  I  do 
not  process  the  gas? 


Subpart  E— Indian  Gas 

1206.170    What  does  this  subpart  contain? 

This  subpart  contains  royalty 
valuation  provisions  applicable  to 
Indian  lessees. 

(a)  This  subpart  applies  to  all  gas 
production  from  Indian  (tribal  and 
allotted)  oil  and  gas  leases  (except  leases 
on  the  Osage  Indian  Reserx'ation).  The 
purpose  of  this  subpart  is  to  establish 
the  value  of  production  for  royalty 
purposes  consistent  with  the  mineral 
leasing  laws,  other  applicable  laws,  and 
lease  terms.  This  subpart  does  not  apply 
to  Fedoral  leases. 


(b)  If  the  specific  provisions  of  any 
Federal  statute,  treaty,  negotiated 
agreement,  settlement  agreement 
resulting  from  any  administrative  or 
judicial  proceeding,  or  Indian  oil  and 
gas  lease  are  inconsistent  with  any 
regulation  in  this  subpart,  then  the 
Federal  statute,  treaty,  negotiated 
agreement,  settlement  agreement,  or 
lease  will  govern  to  the  extent  of  that 
inconsistency. 

(c)  You  may  calculate  the  value  of 
production  for  royalty  purposes  under 
methods  other  than  those  the 
regiilations  in  this  title  require,  but  only 
if  you,  the  tribal  lessor,  and  MMS  jointly 
agree  to  the  valuation  methodology.  For 
leases  on  Indian  allotted  lands,  you  and 
MMS  must  agree  to  the  valuation 
methodology. 

(d)  All  royalty  pa)rments  you  make  to 
MMS  are  subject  to  monitoring,  review, 
audit,  and  adjustment. 

(e)  The  regulations  in  this  subpart  are 
intended  to  ensure  that  the  trust 
responsibilities  of  the  United  States 
with  respect  to  the  administration  of 
Indian  oil  and  gas  leases  are  discharged 
in  accordance  with  the  requirements  of 
the  governing  mineral  leasing  laws, 
treaties,  and  lease  terms. 

§  206.1 71    What  definitions  apply  to  this 
subpart? 

The  follovtring  definitions  apply  to 
this  subpart  and  to  subpart  J  of  part  202 
of  this  title: 

Accounting  for  comparison  means  the 
same  as  dual  accounting. 

Active  spot  market  means  a  market 
where  one  or  more  MMS-acceptable 
publications  publish  bidweek  prices  (or 
if  bidweek  prices  are  not  available,  first 
of  the  month  prices)  for  at  least  one 
index-pricing  point  in  the  index  zone. 

Allowance  means  a  deduction  in 
determining  value  for  royalty  pmposes. 
Processing  allowance  means  an 
allowance  for  the  reasonable,  actual 
costs  of  processing  gas  determined 
imder  this  subpart.  Transportation 
allowance  means  an  allowance  for  the 
reasonable,  actual  cost  of  transportation 
determined  under  this  subpart. 

Approved  Federal  Agreement  (AFA) 
means  a  unit  or  communitizatipn 
agreement  approved  imder 
departmental  regulations. 

Area  means  a  geographic  region  at 
least  as  large  as  the  defined  limits  of  an 
oil  or  gas  field,  in  which  oil  or  gas  lease 
products  have  similar  quality, 
economic,  or  legal  characteristics.  An 
area  may  be  all  lands  within  the 
boimdaries  of  an  Indian  reservation. 

Arm's-length  contract  means  a 
contract  or  agreement  that  has  been 
arrived  at  in  the  marketplace  between 
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independent,  nonaffiliated  persons  with 
opposing  economic  interests  regarding 
that  contract.  For  purposes  of  tUs 
subpart,  two  persons  are  affiliated  if  one 
person  controls,  is  controlled  by,  or  is 
under  common  control  with  another 
person.  The  following  percentages 
(based  on  the  instruments  of  OMmership 
of  the  voting  securities  of  an  entity,  or 
based  on  other  forms  of  ownership) 
determine  if  persons  are  affiliated: 

(1)  Ownership  in  excess  of  50  percent 
constitutes  control. 

(2)  Ownership  of  .10  through  50 
percent  creates  a  presumption  of 
control. 

(3)  Ownership  of  less  than  10  pmcent 
creates  a  presumption  of  noncontrol 
which  MMS  may  rebut  if  it 
demonstrates  actual  or  legal  control, 
including  the  existence  of  interlocking 
directorates.  Notwithstanding  any  other 
provisions  of  this  subpart,  contracts 
between  relatives,  either  by  blood  or  by 
marriage,  are  not  arm's-length  contracts. 
MMS  may  require  the  lessee  to  certify 
the  porcentage  of  ownership  or  control 
of  the  entity.  To  be  considered  arm's- 
length  for  any  production  month,  a 
contract  must  meet  the  requirements  of 
this  definition  for  that  production 
month  as  well  as  when  the  contract  was 
executed. 

Audit  means  a  review,  conducted 
under  generally  accepted  accoimting 
and  auditing  standards,  of  royalty 
payment  compliance  activities  of  lessees 
or  other  persons  who  pay  royalties, 
rents,  or  bonuses  on  Indian  leases. 

BIA  means  the  Bureau  of  Indian 
Affairs  of  the  Department  of  the  Interior. 

BLM  means  the  Bureau  of  Land 
Management  of  the  Department  of  the 
Interior. 

Compression  means  raising  the 
pressure  of  gas. 

Condensate  means  liquid 
hydrocarbons  (normally  exceeding  40 
degrees  of  API  gravity)  recovered  at  the 
surface  without  resorting  to  processing. 
Condensate  is  the  mixture  of  liquid 
hydrocarbons  that  results  from 
condensation  of  petroleum 
hydrocarbons  existing  initially  in  a 
gaseous  phase  in  ah  underground 
reservoir. 

Contract  means  any  oral  or  written 
agreement,  including  amendments  or 
revisions  thereto,  between  two  or  more 
persons  and  enforceable  by  law  that 
with  due  consideration  creates  an 
obligation. 

Dedicated  means  a  contractual 
commitment  to  deliver  gas  production 
(or  a  specified  portion  of  production) 
from  a  lease  or  well  when  that 
production  is  specified  in  a  sales 
contract  and  tlmt  production  must  be 


sold  pursuant  to  that  contract  to  the 
extent  that  production  occurs  from  that 
lease  or  well. 

Drip  condensate  means  any 
condensate  recovered  downstream  of 
the  facility  measurement  point  without 
resorting  to  processing.  Drip  condensate 
includes  condensate  recovered  as  a 
result  of  its  becoming  a  liquid  during 
the  transportation  of  the  gas  removed 
from  the  lease  or  recovered  at  the  inlet 
of  a  gas  processing  plant  by  mechanical 
means,  often  referred  to  as  scrubber 
condensate. 

Dual  Accounting  (or  accounting  for 
comparison)  refers  to  the  requirement  to 
pay  royalty  based  on  a  value  which  is 
the  higher  of  the  value  of  gas  prior  to 
processing  less  any  applicable 
allowances  as  compared  to  the 
combined  value  of  drip  condensate, 
residue  gas,  and  gas  plant  products  after 
processing,  less  applicable  allowances. 
Entitlement  (or  entitled  share)  means 
the  gas  production  from  a  lease,  or 
allocable  to  lease  acreage  under  the 
terms  of  an  AFA,  multiplied  by  the 
operating  rights  owner's  percentage  of 
interest  ownership  in  the  lease  or  the 
acreage. 

Facility  measurement  point  (or  point 
of  royalty  settlement)  means  the  point 
where  the  BLM-approved  measurement 
device  is  located  for  determining  the 
volume  of  gas  removed  from  the  lease. 
The  facility  measurement  point  may  be 
on  the  lease  or  off-lease  with  BLM 
approval. 

Field  means  a  geographic  region 
situated  over  one  or  more  subsurface  oil 
and  gas  reservoirs  encompassing  at  least 
the  outermost  boundaries  of  all  oil  and 
gas  accumidations  known  to  be  within 
those  reservoirs  vertically  projected  to 
the  land  surface.  Onshore  fields  are 
usually  given  names  and  their  official 
boundaries  are  often  designated  by  oil 
and  gas  regulatory  agencies  in  the 
respective  States  in  which  the  fields  are 
located. 

Gas  means  any  fluid,  either 
combustible  or  noncombustible. 
hydrocarbon  or  nonhydrocarbon,  which 
is  extracted  from  a  reservoir  and  which 
has  neither  independent  shape  nor 
voliune,  but  tends  to  expand 
indefinitely.  It  is  a  substance  that  exists 
in  a  gaseous  or  rarefied  state  imder 
standard  temperature  and  pressure 
conditions. 

Gas  plant  products  means  separate 
marketable  elements,  compounds,  or 
mixtiues,  whether  in  liquid,  gaseous,  or 
solid  form,  resulting  from  processing 
gas.  However,  it  does  not  include 
residue  gas. 

Gathering  means  the  .movement  of 
lease  production  to  a  central 


accumulation  or  treatment  point  on  the 
lease,  unit,  or  communitized  area;  or  a 
central  accumulation  or  treatment  point 
off  the  lease,  imit,  or  communitized  area 
as  approved  by  BLM  operations 
personnel. 

Gross  proceeds  (for  royalty  payment 
purposes)  means  the  total  monies  and 
other  consideration  accruing  to  an  oil 
and  gas  lessee  for  the  disposition  of 
unprocessed  gas,  residue  gas,  and  gas 
plant  products  produced.  Gross 
proceeds  includes,  but  is  not  limited  to, 
payments  to  the  lessee  for  certain 
services  such  as  compression, 
dehydration,  measiuement,  or  field 
gathering  to  the  extent  that  the  lessee  is 
obligated  to  perform  them  at  no  cost  to 
the  Indian  lessor,  and  payments  for  gas 
processing  rights.  Gross  proceeds,  as 
applied  to  gas,  also  includes  but  is  not 
limited  to  reimbursements  for  severance 
taxes  and  other  reimbiusements.  Tax 
reimbursements  are  part  of  the  gross 
proceeds  accruing  to  a  lessee  even 
though  the  Indian  royalty  interest  is 
exempt  from  taxation.  Monies  and  other 
consideration,  including  the  forms  of 
consideration  identified  in  this 
paragraph,  to  which  a  lessee  is 
contractually  or  legally  entitled  but 
which  it  does  not  seek  to  collect  through 
reasonable  efforts  are  also  part  of  gross 
proceeds. 

Index  means  the  calculated  composite 
price  ($/MMBtu)  of  spot-market  sales 
published  by  a  publication  that  meets 
MMS-estabUshed  criteria  for 
acceptability  at  the  index-pricing  point. 

Index-pricing  point  (IPP)  means  any 
point  on  a  pipeline  for  which  there  is  an 
index. 

Index  zone  means  a  field  or  an  area 
with  an  active  spot  market  and 
published  indices  applicable  to  that 
field  or  area  that  are  acceptable  to  MMS 
under  §  206.172(d)(2). 

Indian  allottee  means  any  Indian  for 
whom  land  or  an  interest  in  land  is  held 
ID  trust  by  the  United  States  or  who 
holds  title  subject  to  Federal  restriction 
against  alienation. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  pueblo,  commimity, 
rancheria,  colony,  or  other  group  of 
Indians  for  whidi  any  land  or  interest 
in  land  is  held  in  trust  by  the  United 
States  or  which  is  subject  to  Federal 
restriction  against  alienation. 

Lease  means  any  contract,  profit-share 
arrangement,  joint  venture,  or  other 
agreement  issued  or  approved  by  the 
United  States  under  a  minraal  leasing 
law  that  authorizes  exploration  for, 
development  or  extraction  of,  or 
removal  of  lease  producte— or  the  land 
area  covered  by  that  authorization, 
whichever  is  required  by  the  context 
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Forlpiuposes  of  this  subpart,  this 
definition  excludes  Federal  leases. 

IMise  products  means  any  leased 
miQiirals  attributable  to,  originating 
firoii] ,  or  allocated  to  a  lease. 

Le  isee  means  any  person  to  whom  the 
Unijtbd  States,  a  tribe,  and/ or  individual 
Indl^  landowner  issues  a  lease,  and 
any  berson  who  has  been  assigned  an 
obligation  to  make  royalty  or  other 
payjdients  required  by  the  lease.  This 
includes  any  person  who  has  an  interest 
in^  lease  (including  operating  rights 
owx^rs)  as  well  as  an  operator  or  payor 
whqj  has  no  interest  in  the  lease  but  who 
has;  issiuned  the  royalty  payment 
re8|>pnsibility. 

L^e-quality  lease  products  means 
lease  products  which  have  similar 
cheimical,  physical,  and  legal 
chjnacteristics. 

nmrketable  condition  means  a 
coMition  in  which  lease  products  are 
su^iciently  free  firom  impurities  and 
othidrwise  so  conditioned  that  a 
purchaser  will  accept  them  under  a 
sal0^  contract  typical  for  the  field  or 

IS  means  the  Minerals 
lagement  Service,  Department  of  the 
ior.  MMS  includes,  where 
)priate,  tribal  auditors  acting  imder 
9ments  under  the  Federal  Oil  and 
8 [Royalty  Management  Act  of  1982, 
^.S.C.  1701  et  seq.  or  other 
(icable  agreements. 
iinimum  royalty  means  that 
mihdmiun  amoimt  of  annual  royalty  that 
the  lessee  must  pay  as  specified  in  the 
leafs^  or  in  applicable  leasing 

2ations. 
tural  gas  liquids  (NGL's)  means 
I  gas  plant  products  consisting  of 
eth^e,  propane,  butane,  or  heavier 
liquid  hydrocarbons. 

ilJet-back  method  (or  work-back 
method)  means  a  method  for  calculating 
mmket  value  of  gas  at  the  lease  ujider 
which  costs  of  transportation, 
processing,  and  manufacturing  are 
dei  aicted  from  the  proceeds  received 
for /'or  the  value  of,  the  gas,  residue  gas, 
or  gas  plant  products,  and  any  extracted, 
pril><  :essed,  or  manufactured  products,  at 
the  first  point  at  which  reasonable 
values  for  any  such  products  may  be 
determined  by  a  sale  under  an  arm's- 
length  contract  or  comparison  to  other 
sal^  of  such  products. 

Net  output  means  the  quantity  of 
rei  Idue  gas  and  each  gas  plant  product 
thi  It  a  processing  plant  produces. 

yef  profit  share  means  the  specified 
share  of  the  net  profit  from  production 
of  Oil  and  gas  as  provided  in  the 
ag'^ment. 

1  Operating  rights  owner  (or  working 
in,  i  frest  owner)  means  any  person  who 


owns  operating  rights  in  a  lease  subject 
to  this  subpart.  A  record  title  owner  is 
the  owner  of  operating  rights  under  a 
lease  except  to  the  extent  that  the 
operating  rights  or  a  portion  thereof 
have  been  transferred  from  record  title 
(see  BLM  regulations  at  43  CFR  3100.0- 
5(d)). 

Person  means  any  individual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture  (when 
established  as  a  separate  entity). 

Point  of  royalty  measurement  means 
the  same  as  facility  measurement  point. 

Processing  means  any  process 
designed  to  remove  elements  or 
compounds  (hydrocarbon  and 
nonhydrocarbon)  from  gas,  including 
absorption,  adsorption,  or  refrigeration. 
Field  processes  which  normally  take 
place  on  or  near  the  lease,  such  as 
natural  pressure  reduction,  mechanical 
separation,  heating,  cooling, 
dehydration,  desulphurization  (or 
"sweetening"),  and  compression,  are 
not  considered  processing.  The 
changing  of  pressures  and/or 
temperatures  in  a  reservoir  is  not 
considered  processing. 

Residue  gas  means  that  hydrocarbon 
gas  consisting  principally  of  methane 
resulting  from  processing  gas. 

Selling  arrangement  means  the 
individual  contractual  arrangements 
under  which  sales  or  dispositions  of  gas, 
residue  gas  and  gas  plant  products  are 
made.  Selling  arrangements  are 
described  by  illustration  in  the  "MMS 
Royalty  Management  Program  Oil  and 
Gas  Payor  Handbook." 

Spot  sales  agreement  means  a 
contract  wherein  a  seller  agrees  to  sell 
to  a  buyer  a  specified  amount  of 
unprocessed  gas,  residue  gas,  or  gas 
plant  products  at  a  specified  price  over 
a  fixed  period,  usually  of  short  duration. 
It  also  does  not  normally  require  a 
cancellation  notice  to  terminate,  and 
does  not  contain  an  obligation,  or  imply 
an  intent,  to  continue  in  subsequent 
periods. 

Takes  means  when  the  operating 
rights  owner  sells  or  removes 
production  from,  or  allocated  to,  the 
lease,  or  when  such  sale  or  removal 
occurs  for  the  benefit  of  an  operating 
rights  owner. 

Work-back  method  means  the  same  as 
net-back  method. 

S  206.1 72    How  do  I  value  gas  produced 
from  leases  in  an  Index  zone? 

(a)  What  leases  this  section  applies  to. 
This  section  explains  how  lessees  must 
value,  for  royalty  purposes,  gas 
produced  from  Indian  leases  located  in 
an  index  zone.  For  other  leases,  value 
must  be  determined  under  §  206.174. 


(1)  You  must  use  the  valuation 
provision  of  this  section  if  you**  lease  is 
in  an  index  zone  and  meets  one  of  the 
following  two  requirements: 

(i).  Has  a  major  portion  provision; 

(ii)  Does  not  have  a  major  portion 
provision,  but  provides  for  the  Secretary 
to  determine  the  value  of  production. 

(2)  This  section  does  not  apf>ly  to 
carbon  dioxide,  nitrogen,  or  other  non- 
hydrocarbon  components  of  the  gas 
stream.  However,  if  they  are  recovered 
and  sold  separately  bom  the  gas  stream, 
you  must  determine  the  value  of  these 
products  imder  §  206.174. 

(b)  Valuing  residue  gas  and  gas  before 
processing.  (1)  Except  as  provided  in 
paragraphs  (e).  (f),  and  (g)  of  this 
section,  this  paragraph  (b)  explains  how 
you  must  value  the  following  foiu  types 
of  gas: 

(i)  Gas  production  before  processing; 

(ii)  Gas  production  that  you  certify  on 
Form  MMS-4410.  Certification  for  Not 
Performing  Accounting  for  Comparison 
(Dual  Accounting),  is  not  processed 
before  it  flows  into  a  pipeline  with  an 
index  but  which  may  be  processed  later; 

(iii)  Residue  gas  after  processing;  and 

(iv)  Gas  that  is  never  processed. 

(2)  The  value  of  gas  production  that 
is  not  sold  imder  an  arm's-length 
dedicated  contract  is  the  index-based 
value  determined  under  paragraph  (d)  of 
this  section  unless  the  gas  was  subject 
to  a  previous  contract  which  was  part  of 
a  gas  contract  settlement.  If  the  previous 
contract  was  subject  to  a  gas  contract 
settlement  and  if  the  royalty-bearing 
contract  settlement  proceeds  per 
MMBtu  added  to  the  80  percent  of  the 
safety  net  prices  calculated  at 

§  206.1 72(e)(4)(i)  exceeds  the  index- 
based  value  that  applies  to  the  gas  imder 
this  section  (including  any  adjustments 
required  imder  §  206.176),  then  the 
value  of  the  gas  is  the  higher  of  the 
value  determined  under  this  section 
(including  any  adjustments  required 
under  §  206.176)  or  §  206.174. 

(3)  The  value  of  gas  production  that 
is  sold  under  an  arm's-length  dedicated 
contract  is  the  higher  of  the  index-based 
value  under  paragraph  (d)  of  this  section 
or  the  value  of  that  production 
determined  under  §  206.174(b). 

(c)  Valuing  gas  that  is  processed 
before  it  flows  into  a  pipeline  with  an 
index.  Except  as  provided  in  paragraphs 
(e),  (f),  and  (g)  of  this  section,  this 
paragraph  (c)  explains  how  you  must 
value  gas  that  is  processed  before  it 
flows  into  a  pipeline  with  an  index.  You 
must  value  this  gas  production  based  on 
the  higher  of  the  following  two  values: 

(1)  The  value  of  the  gas  before 
processing  determined  imder  paragraph 
(b)  of  this  section. 
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(2)  The  value  of  the  gas  after 
pnx»88mg,  which  is  either  the 
alternative  dual  accounting  value  under 
§  206.173  or  the  sum  of  the  following 
three  values: 

(i)  The  value  of  the  residue  gas 
detennined  imder  paragraph  (b)(2)  or  (3) 
of  this  section,  as  applicable; 

(ii)  The  value  of  tlra  gas  plant 

{mxiucts  determined  imder  §  206.174. 
ess  any  applicable  processing  and/or 
transportation  aUowances  determined 
under  this  subpart;  and 

(iii)  The  value  of  any  drip  condensate 
associated  with  the  processed  gas 
determined  under  subpart  B  of  this  part. 

(d)  Determmmg  the  index-based  value 
for  gas  production.  (1)  To  detmmine  the 
index-based  value  per  MMBtu  for 
production  from  a  lease  in  an  index 
zone,  you  must  use  the  following 
^  procedures: 

(i)  For  each  MMS-approved 
publication,  calculate  the  average  of  the 
highest  reported  prices  for  all  index- 
pricing  points  in  the  index  zone,  except 
for  any  prices  excluded  under  paragraph 
(d)(6)  of  this  section; 

(ii)  Sum  the  averages  calculated  in 
paragraph  (d)(l)(i)  of  this  section  and 
divide  by  the  number  of  publications; 
and 

(iii)  Reduce  the  number  calculated 
under  paragraph  (d)(l)(ii)  of  this  section 
by  10  percent,  but  not  by  less  than  10 
cents  per  MMBtu  or.more  than  30  cents 
per  MMBtu.  The  result  is  Uie  index- 
based  value  per  MMBtu  for  production 
from  all  leases  in  that  index  zone. 

(2)  MMS  will  publish  in  the  Federal 
Kflglster  the  index  zones  that  are  eligible 
for  the  index-based  valuation  method 
imder  this  paragraph.  MMS  will 
monitor  the  market  activity  in  the  index 
zones  and.  if  necessary,  hold  a  technical 
conference  to  add  or  modify  a  particular 
index  zone.  Any  change  to  the  index 
zones  will  be  published  in  the  Federal 
Register.  MMS  will  consider  the 
following  five  factors  and  conditions  in 
determining  eligible  index  zones: 

(i)  Areas  for  which  MMS-approved 
publications  establish  index  prices  that 
accurately  reflect  the  value  of 
production  in  the  field  or  area  where  the 
production  occurs; 

(ii)  Common  markets  served; 

(iii)  Common  pipeline  systems; 

(iv)  Simplification;  and 

(v)  Easy  identification  in  MMS's 
systems,  such  as  counties  or  Indian 
reservations. 

(3)  If  market  conditions  change  so  that 
an  index-based  method  for  determining 
value  is  no  longer  appropriate  for  an 
index  zone,  MMS  will  hold  a  technical 
conference  to  consider  disqualification 


of  an  index  zone.  MMS  will  publish 
notice  in  the  Federal  Register  if  an 
index  zone  is  disqualified.  If  an  index 
zone  is  disqualified,  then  production 
from  leases  in  that  index  zone  cannot  be 
valued  under  this  paragraph. 

(4)  MMS  periodically  v^  publish  in . 
the  Federal  Register  a  list  of  acceptable 
publications  based  on  certain  oriteria, 
including,  but  not  limited  to  the 
following  five  criteria: 

(i)  Publications  buyers  and  sellers 
frequently  use; 

(ii)  Publications  fi^quently  referenced 
in  purchase  or  sales  contracts; 

(iii)  Publications  that  use  adequate 
survey  techniques,  including  the 
gathering  of  information  from  a 
substantial  niunber  of  sales; 

(iv)  Publications  that  publish  the 
range  of  reported  prices  they  use  to 
calculate  thefr  index;  and 

(v)  Publications  independent  from  ' 
DOI,  lessors,  and  lessees. 

(5)  Any  publication  may  petition 
MMS  to  be  added  to  the  list  of 
acceptable  publications. 

(6)  MMS  may  exclude  an  individual 
index  price  for  an  index  zone  in  an 
MMS-approved  publication  if  MMS 
determines  tliat  the  index  price  does  not 
acciuately  reflect  the  value  of 
production  in  that  index  zone.  MMS 
will  publish  a  list  of  excluded  indices 
in  the  Federal  Regiater. 

(7)  MMS  will  reference  which  tables 
in  the  publications  you  must  use  for 
determining  the  associated  index  prices. 

(8)  The  index-based  values 
determined  under  this  paragraph  are  not 
subject  to  deductions  for  transportation 
or  processing  allowances  determined 
under  §§  206.177,  206.178.  206.179,  and 
206.180. 

(e)  Determining  the  minimum  value 
for  royalty  purposes  of  gas  sold  beyond 
the  first  index  pricing  point.  (1) 
Notwithstanding  any  other  provision  of 
this  section,  the  value  for  royalty 
purposes  of  gas  production  fitim  an 
Indian  lease  that  is  sold  beyond  the  first 
index  pricing  point  through  which  it 
flows  cannot  be  less  than  the  value 
determined  tmder  this  paragraph  (e). 

(2)  By  Jtme  30  following  any  calendar 
year,  you  must  calculate  for  each  month 
of  that  calendar  year  your  safety  net 
price  per  MMBtu  using  the  procedures 
in  paragraph  (e)(3)  of  this  section.  You 
must  calculate  a  safety  net  price  for  each 
month  and  for  each  index  zone  where 
you  have  an  Indian  lease  for  which  you 
report  and  pay  royalties. 

(3)  Your  safety  net  price  (S)  for  an 
index  zone  is  the  volume-weighted 
average  contract  price  per  delivered 
MMBtu  under  your  or  your  affiliate's 


arm's-length  contracts  for  the 
disposition  of  residue  gas  or 
improcessed  gas  produced  from  your 
Indian  leases  in  that  index  zone  as 
computed  under  this  paragraph  (e)(3). 

(i)  Include  in  your  calcmation  only 
sales  undw  those  contracts  that 
establish  a  delivery  point  beyond  the 
first  index  pricing  point  through  which 
the  gas  flows,  and  that  include  any  gas 
produced  from  or  allocable  to  one  or 
more  of  your  Indian  leases  in  that  index 
zone,  even  if  the  contract  also  includes 
gas  produced  from  Federal,  State,  or  fee 
properties.  Include  in  your  volume- 
weighted  average  calculation  those 
voltunes  that  are  allocable  to  your 
Indian  leases  in  that  index  zone. 

(ii)  Do  not  reduce  the  contract  price 
for  any  transportation  costs  incuned  to 
deliver  the  gas  to  the  purchaser. 

(iii)  For  piuposes  of  this  paragraph 
(e),  the  contract  price  will  not  include 
the  following  amounts: 

(A)  Any  amounts  you  receive  in 
compromise  or  settiement  of  a 
predecessor  contract  for  that  gas; 

(B)  Deductions  for  you  or  any  other 
person  to  put  gas  production  into 
marketable  condition  or  to  market  the 
gas;  and 

(C)  Any  amounts  related  to 
marketable  securities  associated  with 
the  sales  contract. 

(4)  Next,  you  must  determine  for  each 
month  the  safety  net  differential  (SND). 
You  must  perform  this  calculation 
separately  for  each  index  zone. 

(i)  For  each  index  zone,  the  safety  net 
differential  is  equal  to:  SND  =  [(0.80  x 
S)  -  (1.25  X  I)]  where  (I)  is  the  index- 
based  value  determined  under  30  CFR 
206.172(d). 

(ii)  If  the  safety  net  differential  is 
positive  you  owe  additional  royalties. 

(5)(i)  To  calcidate  the  additional 
royalties  you  owe,  make  the  following 
calculation  for  each  of  your  Indian 
leases  in  that  index  zone  that  produced 
gas  that  was  sold  beyond  the  first  index- 
pricing  point  through  which  the  gas 
flowed  and  that  was  iised  in  the 
calculation  in  paragraph  (e)(3)  of  this 
section: 

Lease  royalties  owed  =  SND  x  V  x  R,  where 
R  =  the  lease  royalty  rate  and  V  =  the  volume 
allocable  to  the  lease  which  produced  gas 
that  was  sold  beyond  the  first  index  pricing 
point. 

(ii)  If  gas  produced  from  any  of  your 
Indian  leases  is  commingled  or  pooled 
with  gas  produced  from  non-Indian 
properties,  and  if  any  of  the  combined 
gas  is  sold  at  a  delivery  point  beyond 
the  first  index  pricing  point  through 
which  the  gas  flows,  then  th%.voliune 
allocable  to  each  Indian  lease  for  which 
gas  was  sold  beyond  the  first  index 
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prii(|ing  point  in  the  calculation  under 
iph  (e)(5)(i)  of  this  section  is  the 
volame  produced  from  the  lease 
mujtiplied  by  the  proportion  that  the 
total  volume  of  gas  sold  beyond  the  first 
ind  ix  pricing  point  bears  to  the  total 
voii  une  of  gas  commingled  or  pooled 
all  properties, 
lii)  Add  the  numbers  calculated  for 
lease  under  paragraph  (e)(5)(i)  of 
th|^  section.  The  total  is  the  additional 
rojrklty  you  owe. 
(i)  You  have  the  following 
aonsibilities  to  comply  with  the 
^mum  value  for  royalty  purposes: 
U)  You  must  report  the  safety  net 
te  for  each  index  zone  to  K^S  on 

MMS-4411,  Safety  Net  Report,  no 
^r  than  June  30  following  each 
endar  year; 

li)  You  must  pay  and  report  on  Form 
MMS-2014  additional  royalties  due  no 
lai^r  than  Jime  30  following  each 
tlendar  year;  and 

ijii)  MMS  may  order  you  to  amend 
yqiir  safety  net  price  within  one  year 
1  the  date  your  Form  MMS-4411  is 
or  is  filed,  whichever  is  later.  If 
IS  does  not  order  any  amendments 

L  that  one-year  period,  your  safety 
{price  calculation  is  final. 
I  Excluding  some  or  all  tribal  leases 
valuation  under  this  section.  (1) 
I  Indian  tribe  may  ask  MMS  to 
e^^qlude  some  or  all  of  its  leases  from 
lation  imder  this  section.  MMS  will 
siilt  with  BIA  regarding  the  request, 
(i)  If  MMS  approves  the  request  for 
yqur  lease,  you  must  value  your 
piioduction  imder  §  206.174  beginning 
with  production  on  the  first  day  of  the 
senond  month  following  the  date  MMS 
publishes  notice  of  its  decision  in  the 
FA^eral  Register. 

ni)  If  an  Indian  tribe  requests 
e)  elusion  bom  an  index  zone  for  less 
' '    1  all  of  its  leases,  MMS  will  approve 
I  request  only  if  the  excluded  leases 
'  be  segregated  into  one  or  more 
^ups  based  on  separate  fields  within 
QiU  reservation. 

1(2)  An  Indian  tribe  may  ask  MMS  to 
tenninate  exclusion  of  its  leases  from 
valuation  under  this  section.  MMS  will 
C0tisult  with  BLA  regarding  the  request, 
i)  If  MMS  approves  the  request,  you 
It  value  yoiu-  production  under 

.172  beginning  with  production  on 
first  day  of  the  second  month 
fcjllowing  the  date  MMS  publishes 
m  )^ce  of  its  decision  in  the  Federal 
RrigMer. 

lii)  Termination  of  an  exclusion  imder 
piiragraph  (f)(2)(i)  of  this  section  cannot 
t^e  effect  earlier  than  1  year  after  the 
fir$t  day  of  the  production  month  that 
th0  exclusion  was  effective. 


(3)  The  Indian  tribe's  request  to  MMS 
imder  either  paragraph  (f)(1)  or  (2)  of 
this  section  must  be  in  the  form  of  a 
tribal  resolution. 

(g)  Excluding  Indian  allotted  leases 
from  valuation  under  this  section.  {l)(i) 
MMS  may  exclude  any  Indian  allotted 
leases  from  valuation  under  this  section. 
MMS  will  consult  with  BIA  regarding 
the  exclusion. 

(ii)  ff  MMS  excludes  your  lease,  you 
must  value  your  production  under 
§  206.174  beginning  with  production  on 
the  first  day  of  the  second  month 
following  the  date  MMS  publishes 
notice  of  its  decision  in  the  Federal 
Register. 

(iii)  If  MMS  excludes  any  Indian 
allotted  leases  under  this  paragraph 
(g)(1),  it  wiU  exclude  all  Indian  allotted 
leases  in  the  saiiiu  fitjid. 

(2)(i)  MMS  may  terminate  the 
exclusion  of  any  Indian  allotted  leases 
from  valuation  under  this  section.  MMS 
will  consult  with  BLA  regarding  the 
termination. 

(ii)  If  MMS  terminates  the  exclusion, 
you  must  value  your  production  under 
§  206.172  beginning  with  production  on 
the  first  day  of  the  second  month 
following  the  date  MMS  publishes 
notice  of  its  decision  in  the  Federal 
Register. 

§206.173    How  del  calculate  the 
altemative  metlKMlology  tor  dual 
accounting? 

■  (a)  Electing  a  dual  accounting 
method.  (1)  If  you  are  required  to 
perform  the  accounting  for  comparison 
(dual  accounting)  under  §  206.176.  you 
have  two  choices.  You  may  elect  to 
perform  the  dual  accounting  calculation 
according  to  either  §  206.176(a)  (called 
actual  dual  accounting),  or  paragraph  (b) 
of  this  section  (called  the  altemative 
methodology  for  dual  accounting). 

(2)  You  must  make  a  separate  election 
to  use  the  altemative  methodology  for 
dual  accounting  for  your  Indian  leases 
in  each  MMS-designated  area.  Your 
election  for  a  designated  area  must 
apply  to  all  of  your  Indian  leases  in  that 
area. 

(i)  MMS  will  publish  in  the  Federal 
Register  a  list  of  the  lease  prefixes  that 
wiU  be  associated  with  each  designated 
area  for  purposes  of  this  section.  The 
MMS-designated  areas  are  as  follows: 

(A)  Alabama-Coushatta; 

(B)  Blackfeet  Reservation; 

(C)  Crow  Reservation; 

(D)  Fort  Belknap  Reservation; 

(E)  Fort  Berthold  Reservation; 

(F)  Fort  Peck  Reservation; 

(G)  Jicarilla  Apache  Reservation: 
(H)  MMS-designated  groups  of 

counties  in  the  State  of  Oklahoma; 


(I)  Navajo  Reservation; 

(J)  Northern  Cheyenne  Reservation; 

(K)  Rocky  Boys  Reservation; 

(L)  Southern  Ute  Reservation; 

(M)  Turtle  Mountain  Reservation; 

(N)  Ute  Mountain  Ute  Reservation; 

{O)  Uintah  and  Ouray  Reservation; 

(P)  Wind  River  Reservation;  and 

(Q)  Any  other  area  that  MMS 
designates.  MMS  will  publish  a  new 
area  designation  in  the  Federal  Register. 

(ii)  You  may  elect  to  begin  using  the 
altemative  methodology  for  dual 
accounting  at  the  beginning  of  any 
month.  The  first  election  to  use  the 
altemative  methodology  will  be 
effective  bom.  the  time  of  election 
through  the  end  of  the  following 
calendar  year.  Thereafter,  each  election 
to  use  the  altemative  methndology  must 
remain  in  effect  for  2  calendar  years. 
You  may  return  to  the  actual  dual 
accounting  method  only  at  the 
beginning  of  the  next  election  period  or 
with  the  written  approval  of  K^S  and 
the  tribal  lessor  for  tribal  leases,  and 
MMS  for  Indian  allottee  leases  in  the 
designated  area. 

(iii)  When  you  elect  to  use  the 
altemative  methodology  for  a 
designated  area,  you  must  also  use  the 
altemative  methodology  for  any  new 
wells  commenced  and  any  new  leases 
acquired  in  the  designated  area  during 
the  term  of  the  election. 

(b)  Calculating  value  using  the 
altemative  methodology  for  dual 
accounting.  (1)  The  altemative 
methodology  adjusts  the  value  of  gas 
before  processing  determined  under 
either  §  206.172  or  §  206.174  to  provide 
the  value  of  the  gas  after  processing. 
You  must  use  the  value  of  the  gas  after 
processing  for  royalty  payment 
purposes.  The  amount  of  the  increase 
depends  on  your  relationship  with  the 
owner(s)  of  the  plant  where  the  gas  is 
processed.  If  you  have  no  direct  or 
indirect  ownership  interest  in  the 
processing  plant,  then  the  increase  is 
lower,  as  provided  in  the  table  in 
paragraph  (b)(2)(ii)  of  this  section.  If  you 
have  a  direct  or  indirect  ownership 
interest  in  the  plant  where  the  gas  is 
processed,  the  increase  is  higher,  as 
provided  in  paragraph  (b)(2)(ii)  of  this 
section. 

(2)  To  calculate  the  value  of  the  gas 
after  processing  using  the  altemative 
methodology  for  dual  accounting,  you 
must  apply  the  increase  to  the  value 
before  processing,  determined  in  either 
§  206.172  or  §  206.174,  as  follows: 

(i)  Value  of  gas  after  processing  = 
(value  determined  under  either 
§  206.172  or  §  206.174,  as  applicable)  x 
(1  +  increment  for  dual  accounting);  and 
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(ii)  In  this  equation,  the  increment  for 
dual  accounting  is  the  number  you  take 
from  the  applicable  Btu  range, 
determined  under  paragraph  (b)(3)  of 
this  section,  in  the  foUowing  table: 


Incfwnent  if 

Incrainentif 

Lessee  has 

lessee  has 

BTU  range 

no  owner- 

an owner- 

ship inteiest 

ship  interest 

inplartt 

in  plant 

1001  to  1050  .... 

.0275 

.0375 

1061  to  1100  .... 

.0400 

.0625 

1101  to  1150  .... 

.0425 

.0750 

1151  to  1200  .... 

.0700 

.1225 

1201  to  1250  .... 

.0975 

.1700 

1251  to  1300  .... 

.1175 

.2050 

1301  to  1350  .... 

.1400 

.2400 

1351  to  1400  .... 

.1450 

.2500 

1401  to  1450  .... 

.1500 

.2600 

1451  to  1500  .... 

.1550 

.2700 

1501  to  1550  .... 

.1600 

.2800 

1551  to  1600  .... 

.1650 

.2900 

1601  to  1650  _.. 

.1850 

.3225 

1651  to  1700  .... 

.1950 

.3425 

1701+  

.2000 

.3550 

(3)  The  applicable  Btu  for  purposes  of 
this  section  is  the  volume  weighted- 
average  Btu  for  the  lease  computed  firom 
measurements  at  the  facility 
measurement  point(s)  for  gas  production 
from  the  lease. 

(4)  If  any  of  your  gas  from  the  lease 
is  processed  during  a  month,  use  the 
foUowing  two  paragraphs  to  determine 
which  amounts  are  subject  to  dual 
accounting  and  which  dual  accoimting 
method  you  must  use. 

(i)  Weighted-average  Btu  content 
determined  under  paragraph  (b)(3)  of 
this  section  is  greater  than  1,000  Btu's 
per  cubic  foot  (Btu/cf).  All  gas 
production  from  the  lease  is  subject  to 
dual  accounting  and  you  must  use  the 
alternative  method  for  all  that  gas 
production  if  you  elected  to  use  the 
ahranative  method  under  this  section. 

(ii)  Weighted-average  Btu  content 
determined  under  paragraph  (b)(3)  of 
this  section  is  less  than  or  equal  to  1,000 
Btu/cf.  Only  the  volumes  of  lease 
production  measured  at  facility 
measurement  points  whose  quality 
exceeds  1,000  Btu/cf  are  subject  to  dual 
accounting,  and  you  may  use  the 
alternative  methodology  for  these 
volumes.  For  gas  measured  at  facility 
measurement  points  for  these  leases 
where  the  quality  is  equal  to  or  less  than 
1,000  Btu/df,  you  are  not  required  to  do 
dual  accounting. 

•aot.174   How  do  I  vriwgaa  production 

cmnotbo 


(a)  Situations  in  v/hich  an  index- 
based  method  cannot  be  used.  (1)  Gas 
productiim  must  be  valued  under  this 
section  in  the  following  situations. 


(i)  Your  lease  is  not  in  an  index  zone 
(or  MMS  has  excluded  yoiir  lease  frxim 
an  index  zone). 

(ii)  If  your  lease  is  in  an  index  zone 
and  you  sell  yoiu  gas  under  an  arm's- 
length  dedicated  contract,  then  the 
value  of  yoiur  gas  is  the  higher  of  the 
value  received  under  the  dedicated 
contract  determined  imder  §  206.174(b) 
or  the  value  under  §  206.172. 

(iii)  Also  use  this  section  to  value  any 
other  gas  production  that  cannot  be 
valued  under  §  206.172,  as  well  as  gas 
plant  products,  and  to  value 
components  of  the  gas  stream  that  have 
no  Btu  value  (for  example,  carbon 
dioxide,  nitrogen,  etc.). 

(2)  The  value  for  royalty  purposes  of 
gas  production  subject  to  this  subpart  is 
the  value  of  gas  determined  imder  this 
section  less  applicable  allowances 
determined  under  this  subpart. 

(3)  You  must  determine  the  value  of 
gas  production  that  is  processed  and  is 
subject  to  accounting  for  comparison 
lising  the  procediue  in  §  206.176. 

(4)  This  paragraph  applies  if -your 
lease  has  a  major  portion  provision.  It 
also  applies  if  your  lease  does  not  have 
a  major  portion  provision  but  the  lease 
provides  for  the  Secretary  to  determine 
value. 

(i)  The  value  of  production  you  must 
initially  report  and  pay  is  the  value 
determined  in  accordance  with  the 
other  paragraphs  of  this  section. 

(ii)  MMS  will  determine  the  major 
portion  value  and  notify  you  in  the 
Federal  Register  of  that  value.  The 
value  of  production  for  royalty  purposes 
for  your  lease  is  the  higher  of  either  the 
value  determined  under  this  section 
which  you  initially  used  to  report  and 
pay  royalties,  or  the  major  portion  value 
calculated  under  this  paragraph  (a)(4).  If 
the  major  portion  value  is  hi^er,  you 
must  submit  an  amended  Form  MMS- 
2014  to  MMS  by  the  due  date  specified 
in  the  written  notice  from  MMS  of  the 
major  portion  value.  Late-payment 
interest  under  30  CFR  218.54  on  any 
underpayment  Mrill  not  begin  to  accrue 
until  the  date  the  amended  Form  MMS- 
2014  is  due  to  MMS. 

(iii)  Except  as  provided  in  paragraph 
(a)(4)(iv)  of  this  section,  MMS  will 
calculate  the  major  portion  value  for 
each  designated  area  (which  are  the 
same  designated  areas  as  imder 
§  206.173)  using  values  reported  for 
unprocessed  gas  and  residue  gas  on 
Form  MMS-2014  for  gas  produced  from 
leases  on  that  Indian  reservation  or 
other  designated  area.  MMS  will  array 
the  reported  prices  bom  highest  to 
lowest  price.  The  major  portion  value  is 
that  price  at  which  25  percent  (by 
volume)  of  the  gas  (starting  from  the 


highest)  is  sold.  MMS  cannot 
unilaterally  change  the  major  portion 
value  after  you  are  notified  in  writing  of 
what  that  value  is  for  your  leases. 

(iv)  MMS  may  calculate  the  major 
portion  value  using  different  data  than 
the  data  described  in  paragraph 
(a)(4}(iii)  of  this  section  Or  data  to 
augment  the  data  described  in 
paragraph  (a)(4)(iii)  of  this  section.  This 
may  include  price  data  reported  to  the 
State  tax  authority  or  price  data  from 
leases  MMS  has  reviewed  in  the 
designated  area.  MMS  may  use  this 
alternate  or  the  augmented  data  source 
beginning  with  production  on  the  first 
day  of  the  month  following  the  date 
MMS  publishes  notice  in  the  Federal 
Register  that  it  is  calculating  the  major 
portion  using  a  method  in  this 
paragraph  (a)(4)(iv)  of  this  section. 

(b)  Ann's-iengt/i  contracts.  (1)  The 
value  of  gas,  residue  gas,  or  any  gas 
plant  product  you  sell  under  an  arm's- 
length  contract  is  the  gross  proceeds 
accruing  to  you  or  your  affiliate,  except 
as  provided  in  paragraphs  (b)(l)(ii)-(iv) 
of  this  section. 

(i)  You  have  the  burden  of 
demonstrating  that  your  contract  is 
arm's-length. 

(ii)  In  conducting  reviews  and  audits 
for  gas  valued  based  upon  gross 
proceeds  under  this  paragraph,  MMS 
will  examine  whether  or  not  your 
contract  reflects  the  total  consideration 
actually  transferred  either  directly  or 
indirectly  from  the  buyer  to  you  or  yova 
affiliate  for  the  gas,  residue  gas,  or  gas 
plant  product.  If  the  contract  does  not 
reflect  the  total  consideration,  then 
MMS  may  require  that  the  gas,  residue 
gas.  or  gas  phuat  product  sold  under  that 
contract  be  valued  in  accordance  with 
paragraph  (c)  of  this  section.  Value  may 
not  be  less  than  the  gross  proceeds 
accruing  to  you  or  your  affiliate, 
including  the  additional  consideration, 
(iii)  If  MMS  determines  for  gas  valued 
under  this  paragraph  that  the  gross 
proceeds  accruing  to  you  or  your 
affiliate  imder  an  arm's-leng&i  contract 
do  not  reflect  the  value  of  the  gas. 
residue  gas.  or  gas  plant  products 
because  of  misconduct  by  or  between 
the  contracting  parties,  or  because  you 
otherwise  have  breached  your  duty  to 
the  lessor  to  market  the  production  for 
the  mutual  benefit  of  you  and  the  lessor, 
then  MMS  will  requite  that  the  gas, 
residue  gas,  or  gas  plant  product  be 
valued  under  paragraphs  (c)(2)  or  (3)  of 
this  section.  In  these  circumstances, 
MMS  will  notify  you  and  give  you  an 
opportunity  to  provide  written 
information  justifying  your  value. 

(iv)  This  paragraph  appliesto 
situations  where  a  pipeline  purchases 
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g^  firom  a  lessee  according  to  a  cash-out 
pi  t  tgram  imder  a  transportation  contract. 
For  all  over-delivered  volumes,  the 
re ;  alty  value  is  the  price  the  pipeline  is 
re  (  uired  to  pay  for  volumes  within  the 
to]  arances  for  over-delivery  specified  in 
tns  transportation  contract.  Use  the 
sd^ae  value  for  voliunes  that  exceed  the 
oyfer-delivery  tolerances  even  if  those 
lunes  are  subject  to  a  lower  price 

ified  in  the  transportation  contract, 
wever,  if  MMS- determines  that  the 
ce  specified  in  the  transportation 
itract  for  over-delivered  voliunes  is 
asonably  low,  the  lessees  must 
ue  all  over-delivered  volumes  under 
p^agraph  (c)(2)  or  (3)  of  this  section. 
j  (2)  MMS  may  require  you  to  certify 
tnft  your  arm's-length  contract 
provisions  include  all  of  the 
cbbsideration  the  buyer  pays,  either 
y  or  indirectly,  for  the  gas, 
i$idue  gas,  or  gas  plant  product, 
c)  Non-arm' s-lengtb  contracts.  If  your 
g^,  residue  gas,  or  any  gas  plant 
.uct  is  not  sold  imder  an  arm's- 

contract,  then  you  must  value  the 
duction  using  the  first  applicable 
ithod  of  the  following  three  methods: 
1)  The  gross  proceeds  accruing  to  you 
der  your  non-arm's-length  contract 
,e  (or  other  disposition  other  than  by 
arm's-length  contract),  provided  that 
tlibse  gross  proceeds  are  equivalent  to 
gross  proceeds  derived  from,  or  paid 
der,  comparable  arm's-length 
tracts  for  purchases,  sales,  or  other 
positions  of  like-quality  gas  in  the 
e  field  (or,  if  necessary  to  obtain  a 
onable  sample,  from  die  same  area). 
I^or  residue  gas  or  gas  plant  products, 
comparable  arm's-length  contracts 
be  for  gas  frt)m  the  same 
ssing  plant  (or,  if  necessary  to 
itain  a  reasonable  sample,  from  nearby 
).  In  evaluating  the  comparability 
arm's-length  contracts  for  the 
_  OSes  of  these  regulations,  the 
.ovtring  factors  will  be  considered: . 
d^ce,  time  of  execution,  duration, 
market  or  markets  served,  terms,  quality 
q^gas,  residue  gas,  or  gas  plant 
ifoducts,  volume,  and  such  other 
:ors  as  may  be  appropriate  to  reflect 
value  of  the  gas.  residue  gas,  or  gas 
ant  products. 
(2)  A  value  determined  by 
i^nsideration  of  other  information 
evant  in  valuing  like-quality  gas, 
idue  gas,  or  gas  plant  products, 
icludii^  gross  proceeds  imder  arm's- 
contracts  for  like-quality  gas  in 
t^e  same  field  or  nearby  fields  or  areas, 
m  for  residue  gas  or  gas  plant  products 
opm  the  same  gas  plant  or  other  nearby 
^]  recessing  plants.  Other  factors  to 
CI  insider  include  prices  received  in  spot 
^  les  of  gas,  residue  gas  or  gas  plant 


products,  other  reliable  public  sources 
of  price  or  market  information,  and 
other  information  as  to  the  particular 
lease  operation  or  the  salability  of  such 
gas,  residue  gas,  or  gas  plant  products. 
(3)  A  net-back  method  or  any  other 
reasonable  method  to  determine  value. 

(d)  Supporting  data.  If  you  determine 
the  value  of  production  under  paragraph 
(c)  of  this  section,  you  must  retain  all 
data  relevant  to  the  determination  of 
royalty  value. 

(1)  Such  data  will  be  subject  to  review 
and  audit,  and  MMS  will  direct  you  to 
use  a  different  value  if  we  determine 
upon  review  or  audit  that  the  value  you 
reported  is  inconsistent  with  the 
requirements  of  these  regulations. 

(2)  You  must  make  all  such  data 
available  upon  request  to  the  authorized 
MMS  or  Indian  representatives,  to  the 
Office  of  the  Inspector  General  of  the 
Department,  or  other  authorized 
persons.  This  includes  your  arm's- 
length  sales  and  volume  data  for  like- 
quality  gas,  residue  gas,  and  gas  plant 
products  that  are  sold,  purchased,  or 
otherwise  obtained  from  the  same 
processing  plant  or  from  nearby 
processing  plants,  or  from  the  same  or 
nearby  field  or  area. 

(e)  Improper  values.  If  MMS 
determines  that  you  have  not  properly 
determined  value,  you  must  pay  the 
difference,  if  any,  between  royalty 
payments  made  based  upon  the  value 
you  used  and  the  royalty  payments  that 
are  due  based  upon  the  value  MMS 
established.  You  also  must  pay  interest 
computed  on  that  difference  under  30 
CFR  218.54.  If  you  are  entiUed  to  a 
credit,  MMS  will  provide  instructions 
on  how  to  take  that  credit. 

(f)  Value  guidance.  You  may  ask  MMS 
for  guidance  in  determining  value.  You 
may  propose  a  valuation  method  to 
MMS.  Submit  all  available  data  related 
to  your  proposal  and  any  additional 
information  MMS  deems  necessary. 
MMS  will  promptly  review  yom 
proposal  and  provide  you  with  a  non- 
binding  detOTmination  of  the  guidance 
you  request. 

(g)  Minimum  value  of  production.  (1) 
For  gas,  residue  gas,  ami  gas  plant 
products  valued  unde^^s  section, 
under  no  circumstances  may  the  value 
of  production  for  royalty  purposes  be 
less  than  the  gross  proceeds  accruing  to 
the  lessee  (including  its  affiliates)  for 
gas,  residue  gas  and/or  any  gas  plant 
products,  less  applicable  transportation 
allowances  and  processing  allowances 
determined  under  this  subpart. 

(2)  For  gas  plant  products  valued 
under  this  section  and  not  valued  under 
§  206.173,  the  alternative  methodology 
for  dual  accounting,  the  minimum  value 


of  production  for  each  gas  plant  product 
is  as  follows: 

(i)  Leases  in  certain  States  and  areas 
have  specific  minimum  values. 

(A)  For  production  from  leases  in 
Colorado  in  the  San  Juan  Basin,  New 
Mexico,  and  Texas,  the  monthly  average 
niinimiiTn  price  reported  in  commercial 
price  bulletins  for  the  gas  plant  product 
at  Mont  Belvieu,  Texas,  minus  8.0  cents 
per  gallon. 

(B)  For  production  in  Arizona,  in 
Colorado  outside  the  San  )uan  Basin, 
Minnesota,  Montana,  North  Dakota, 
Oklahoma,  South  Dakota,  Utah,  and 
Wyoming,  the  monthly  average 
n)inimiiin  price  reported  in  commercial 
price  bulletins  for  the  gas  plant  product 
at  Conway,  Kansas,  minus  7.0  cents  per 
gallon; 

(ii)  You  may  use  any  commercial 
price  bulletin,  but  you  must  use  the 
same  bulletin  for  all  of  the  calendar 
year.  If  the  commercial  price  bulletin 
you  are  using  stops  publication,  you 
may  use  a  different  commercial  price 
buUetin  for  the  remaining  part  of  the 
calendar  year;  and  (iii)  If  you  use  a 
commercial  price  bulletin  that  is 
published  monthly,  the  monthly  average 
minimum  price  is  the  bulletin's 
minimum  price,  ff  you  use  a  commercial 
price  bulletin  that  is  published  weekly, 
the  monthly  average  TniniTnnm  price  is 
the  arithmetic  average  of  the  bulletin's 
weekly  minimum  prices,  ff  you  use  a 
commercial  price  bulletin  that  is 
published  daily,  the  monthly  average 
minimum  price  is  the  arithmetic  average 
of  the  bulletin's  minimum  prices  for 
each  Wednesday  in  the  month. 

(h)  Marketable  condition/Marketing. 
You  are  required  to  place  gas,  residue 
gas,  and  gas  plant  products  in 
marketable  condition  and  market  the  gas 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor  at  no  cost  to  the  Indian  lessor. 
When  your  gross  proceeds  establish  the 
value  under  this  section,  that  value 
must  be  increased  to  the  extent  that  the 
gross  proceeds  have  been  reduced 
because  die  purchaser,  or  any  other 
person,  is  providing  certain  services  to 
place  the  gas,  residue  gas,  or  gas  plant 
products  in  marketable  condition  or  to 
market  the  gas,  the  cost  of  which 
ordinarily  is  your  responsibility. 

(i)  Highest  obtainable  price  or  benefit. 
For  gas,  residue  gas,  and  gas  plant 
products  valued  under  this  section, 
value  must  be  based  on  the  highest  price 
a  prudent  lessee  can  receive  through 
legally  enforceable  claims  under  its 
contract.  Absent  contract  revision  or 
amendment,  if  you  fail  to  take  proper  or 
timely  action  to  receive  prices  or 
benefits  to  which  you  are  entiUed,  you 
must  pay  royalty  at  a  value  based  upon 
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that  obtainable  price  or  benefit.  Contract 
revisions  or  amendments  must  be  in 
writing  and  signed  by  all  parties  to  an 
arm's-length  contract.  If  you  make 
timely  application  for  a  price  increase  or 
benefit  tdlowed  under  your  contract  but 
the  purchaser  refuses,  and  you  take 
reasonable  measures,  which  are 
documented,  to  force  purchaser 
compliance,  you  will  owe  no  additional 
royalties  unless  or  until  monies  or 
consideration  resiUting  from  the  price 
increase  or  additional  benefits  are 
received.  This  paragraph  is  not  intended 
to  permit  you  to  avoid  your  royalty 
payment  obligation  in  situations  where 
your  purchaser  fails  to  pay,  in  whole  or 
in  part,  or  timely,  fot  a  quantity  of  gas, 
residue  gas,  or  gas  plant  product 

(j)  Non-binding  MMS  reviews. 
Notwithstanding  any  provision  in  these 
regulations  to  the  contrary,  no  review, 
reconciliation,  monitoring,  or  other  like 
process  that  results  in  an  MMS 
redetermination  of  value  under  this 
section  will  be  considered  final  or 
binding  against  the  Federal  Government 
or  its  beneficiaries  until  the  audit  period 
is  formally  closed. 

(k)  Confidential  information.  Certain 
information  submitted  to  MMS  to 
support  valuation  proposals,  including 
transportation  aUowances  and 
processing  allowances,  may  be 
exempted  from  disclostire  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  or  other  Federal  law.  Any  data 
specified  by  law  to  be  privileged, 
confidential,  or  otherwise  exempt,  will 
be  maintained  in  a  confidential  manner 
in  accordance  with  applicable  laws  and 
regulations.  All  requests  for  information 
about  determinations  made  under  this 
subpart  must  be  submitted  in 
accordance  writh  the  Freedom  of 
Information  Act  regulation  of  the 
Department  of  the  Interior,  43  CFR  part 
2. 

(1)  Time  limits  on  adjustments  and 
audits  for  certain  Indian  leases.  (1)  If 
you  determine  the  value  of  production 
imder  this  section  from  leases  in 
Montana  and  North  Dakota,  you  have 
time  limits  to  make  adjustments  to  your 
reported  royalty  value.  If  you  know  of 
an  adjustment  that  woidd  result  in 
additional  royalty  owed,  you  are 
required  to  report  that  adjustment  and 
pay  the  additional  royalty  by  the  time 
limit  established  in  this  paragraph. 
MMS  also  has  time  limits  to  complete 
royalty  audits  for  these  leases  only. 
There  are  exceptions  to  these  time  limits 
in  paragraph  (1)(2)  of  this  section. 

(i)  If  your  royalty  valuation  does  not 
include  a  non-arm's-length  allowance 
under  this  subpart,  you  have  until  the 
last  day  of  the  13th  month  following  the 


production  month  to  report  any 
adjustments  on  Form  MMS-2014.  MMS 
must  complete  royalty  audits  timely  and 
may  not  issue  demands  or  orders  or 
initiate  other  action  to  collect  royalty 
underpayment  for  this  production  firom 
the  lessee  after  the  last  day  of  the  12th 
month  following  the  last  day  to  make 
adjustments. 

(ii)  If  your  royalty  valuation  includes 
a  non-arm's-length  allowance  under  this 
subpart,  you  have  until  the  last  day  of 
the  9th  month  following  the  month  you 
submit  to  MMS  your  actual 
transportation  allowance  report,  or  yoin 
actusQ  processing  allowance  report,  to 
report  any  adjustments  on  Form  MMS- 
2014.  MMS  must  complete  royalty 
audits  timely  and  may  not  issue 
demands  or  orders  or  initiate  any  other 
action  to  collect  royalty  imderpayments 
for  this  production  &t>m  the  lessee  after 
the  last  day  of  the  12th  month  following 
the  last  day  to  report  adjustments. 

(2)  Exceptions  to  the  time  limits  in 
paragraph  (1)(1)  of  this  section  are  as 
follows: 

(i)  If  you  have  a  pending  dispute  v<rith 
your  purchaser  or  with  the  person 
transporting  or  processing  your  gas 
production  that  affects  veduation,  the 
time  periods  to  make  adjustments  in 
paragraphs  (l)(l)(i)  and  (ii)  of  this 
section  will  be  extended  for  6  months 
after  your  dispute  is  finally  resolved. 
The  time  period  to  complete  audits  and 
issue  demands  or  orders  is 
correspondingly  extended; 

(ii)  If  there  is  a  written  agreement 
between  you  and  MMS  or  its  delegee  (if 
applicable)  to  extend  the  time  limit,  the 
time  period  is  extended  for  the  period 
stated  in  the  agreement; 

(iii)  If  there  is  a  pending  regulatory 
proceeding  by  any  agency  with 
jurisdiction  over  sales  prices  for  gas  that 
could  affect  the  value  of  the  gas,  the 
time  p«iod  to  make  adjustments  in 
paragraphs  (l)(l)(i)  and  (ii)  of  this 
section  will  be  extended  for  90  days 
after  final  resolution  of  the  pending 
regulatory  proceeding,  including  any 
period  for  judicial  review.  The  time 
period  to  complete  audits  and  issue 
demands  or  orders  is  correspondingly 
extended; 

(iv)  If  the  lessee  fails  or  refuses  to 
provide  records  or  information  in  its 
possession  or  control  necessary  to 
complete  the  audit,  the  time  period  to 
issue  demands  or  orders  will  be 
extended  for  any  time  periods  that  MMS 
cannot  obtain  the  records  or 
information;  and 

(v)  The  time  period  in  paragraphs 
(l)(l)(i)  and  (ii)  of  this  section  will  not 
apply  in  situations  involving  fraud  or 
intentional  misrepresentation  or 


concealment  of  a  material  fact  for  the 
purpose  of  evading  a  payment 
obligation. 

(3)  For  purposes  of  this  paragraph  (1), 
demand  or  order  means  an  order  to  pay 
a  specific  amount  or  an  amount  that  the 
lessee  may  easily  calculate.  It  also 
includes  an  order  to  perform  a 
restructxired  accounting  based  upon 
repeated,  systemic  reporting  errors  for  a 
significant  niunber  of  leases  or  a  single 
lease  for  a  significant  niunber  of 
reporting  months.  The  order  to  perform 
a  restructured  accounting  must  specify 
the  reasons  and  the  factual  bases  for  the 
order. 

(4)  If  an  audit  discloses  overpayments 
for  any  lease,  the  lessee  may  credit  those 
overpayments  against  any 
imderpayments  due  on  that  same  lease. 

i  206.175  How  do  I  (Mennine  quantities 
and  qualWee  of  produetkNi  for  computing 
royaMee? 

(a)  For  improcessed  gas,  you  must  pay 
royalties  on  the  quantity  and  quality  at 
the  fodlity  measurement  point  BLM 
either  allowed  or  approved. 

(b)  For  residue  gas  and  gas  plant 
products,  you  must  pay  royalties  on 
your  share  of  the  monthly  net  output  of 
the  plant  even  though  residue  gas  and/ 
or  gas  plant  products  may  be  in 
temporary  storage. 

(c)  If  you  have  no  ownership  interest 
in  the  processing  plant  and  you  do  not 
operate  the  plant,  you  may  use  the 
contract  volume  allocation  to  determine 
your  share  of  plant  products. 

(d)  If  you  have  an  ownership  interest 
in  the  plant  or  if  you  operate  it,  use  the 
following  procedure  to  determine  the 
quantity  of  the  residue  gas  and  gas  plant 
products  attributable  to  you  for  royalty 
payment  purposes: 

(1)  When  the  net  output  of  the 
processing  plant  is  derived  from  gas 
obtained  from  only  one  lease,  the 
quantity  of  the  residue  gas  and  gas  plant 
products  on  which  you  must  pay  royalty 
is  the  net  output  of  the  plant. 

(2)  When  the  net  output  of  a 
processing  plant  is  derived  from  gas 
obtained  from  more  than  one  lease 
producing  gas  of  uniform  content,  the 
quantity  of  the  residue  gas  and  gas  plant 
products  allocable  to  each  lease  must  be 
in  the  same  proportions  as  the  ratios 
obtained  by  dividing  the  amoimt  of  gas 
delivered  to  the  plant  from  each  lease  by 
the  total  amount  of  gas  delivered  from 
all  leases. 

(3)  When  the  net  output  of  a 
processing  plant  is  derived  from  gas 
obtained  from  more  than  one  lease 
producing  gas  of  non-uniform  content, 
the  volumes  of  residue  gas  and  gas  plant 
products  allocable  to  each  lease  are 
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bassll  on  theoretical  volumes  of  residue 
gas  ttid  gas  plant  products  measured  in 
the  lease  gas  stream.  You  must  calculate 
the  portion  of  net  plant  output  of 
residue  gas  and  gas  plant  products 
attrll^utable  to  each  lease  as  follows: 

(i)  [First,  compute  the  theoretical 
voliitnes  of  residue  gas  and  of  gas  plant 
pro^cts  attributable  to  the  lease  by 
multiplying  the  lease  voliune  of  the  gas 
streem  by  ^e  tested  residue  gas  content 
(moHb  percentage)  or  gas  plant  product 
(GPM)  content  of  the  gas  stream; 

(ij)  Second,  calculate  the  theoretical 
voliiines  of  residue  gas  and  of  gas  plant 
products  delivered  from  all  leases  by 
simktning  the  theoretical  voliunes  of 
resiidue  gas  and  of  gas  plant  products 
ered  from  each  lease;  and 
)  Third,  calcvilate  the  theoretical 
titles  of  net  plant  output  of  residue 
d  of  gas  plant  products 


attr^putable  to  each  lease  by  midtiplying 

let  plant  output  of  residue  gas,  or 
gas  blant  products,  by  the  ratio  in  which 
ihe  ttieoretical  voliunes  of  residue  gas, 
or  gas  plant  products,  is  the  niunerator 
and  the  theoretical  volume  of  residue 
gaS)  br  gas  plant  products,  delivered 
from  all  leases  is  the  denominator. 

(4)  You  may  request  MMS  approval  of 
oths  methodis  for  determining  the 
quw^tity  of  residue  gas  and  gas  plant 
prcjducts  allocable  to  each  lease.  If  MMS 
approves  a  different  method,  it  will  be 
applicable  to  all  gas  production  from 
youi  Indian  leases  that  is  processed  in 
the!  iame  plant. 

(^)  You  may  not  take  any  deductions 
fro^  the  royalty  volume  or  royalty  value 
for  l^ctual  or  theoretical  losses.  Any 
actlul  loss  of  unprocessed  gas  incurred 
prip  r  to  the  facility  measurement  point 
wiUJ  not  be  subject  to  royalty  if  BLM 
detEirmines  that  the  loss  was 
"^voidable. 

How  do  I  perfomt  accounting  for 
? 

(^  This  section  applies  if  the  gas 
prpiluced  from  your  Indian  lease  is 
processed  and  that  Indian  lease  requires 
acQ0imting  for  comparison  (also  referred 
to  M  actu^  dual  accoimtingl.  Except  as 
prbyided  in  paragraphs  (b)  and  (c)  of 
thip[  section,  the  actual  dual  accoimting 
vaMe,  for  royalty  piuposes,  is  the 
greater  of  the  following  two  values: 

^)  The  combined  value  of  the 
fbUtwing  products: 

m  The  residue  gas  and  gas  plant 
products  resulting  from  processing  the 
ga^  determined  imder  either  §  206.172 
or  ^{206. 174,  less  any  applicable 
allqiwances;  and 

(U)  Any  drip  condensate  associated 
wi :  I  the  processed  gas  recovered 
do  /  rnstream  of  the  point  of  royalty 


settlement  without  resorting  to 
processing  determined  under  §  206.52, 
less  applicable  allowances. 

(2)  The  value  of  the  gas  prior  to 
processing  determined  under  either 
§  206.172  or  §  206.174,  including  any 
applicable  allowances. 

(b)  If  you  are  required  to  account  for 
comparison,  you  may  elect  to  use  the 
alternative  dual  accounting 
methodology  provided  for  in  §  206.173 
instead  of  the  provisions  in  paragraph 
(a)  of  this  section. 

(c)  Accoimting  for  comparison  is  not 
required  for  gas  if  no  gas  from  the  lease 
is  processed  imtil  after  the  gas  flows 
into  a  pipeline  with  an  index  located  in 
an  index  zone  or  into  a  mainline 
pipeline  not  in  an  index  zone.  If  you  do 
not  perform  dual  accounting,  you  must 
certify  to  MMS  that  gas  flows  into  such 
a  pipeline  before  it  is  processed. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  if  you  value  any  gas 
production  from  a  lease  for  a  month 
using  the  dual  accounting  provisions  of 
this  section  or  the  alternative  dual 
accoimting  methodology  of  §  206.173, 
then  the  value  of  that  gas  is  the 
minimum  value  for  any  other  gas 
production  from  that  lease  for  that 
month  flowing  through  the  same  facility 
measurement  point. 

(e)  If  the  weighted-average  Btu  quality 
for  your  lease  is  less  than  1,000  Btu's 
per  cubic  foot,  see  §  206.1 73{b)(4)(ii)  to 
determine  if  you  must  perform  a  dual 
accoimting  calculation. 

Transportation  Allowances 

f  206.1 77    What  general  requirements 
regarding  transportation  allowancee  apply 
tome? 

(a)  When  you  value  gas  under 

§  206.1 74  at  a  point  off  the  lease,  imit, 
or  communitized  area  (for  example, 
sales  point  or  point  of  value 
determination),  you  may  deduct  from 
value  a  transportation  allowance  to 
reflect  the  value,  for  royalty  purposes,  at 
the  lease,  unit,  or  communitized  area. 
The  allowance  is  based  on  the 
reasonable  actual  costs  you  inciured  to 
transport  unprocessed  gas,  residue  gas, 
or  gas  plant  products  bom  a  lease  to  a 
point  off  the  lease,  imit,  or 
commimitized  area.  This  would 
include,  if  appropriate,  transportation 
from  the  lease  to  a  gas  processing  plant 
off  the  lease,  imit,  or  communitized  area 
and  from  the  plant  to  a  point  away  from 
the  plant.  You  may  not  deduct  any 
allowance  for  gathering  costs. 

(b)  You  must  allocate  transportation 
costs  among  all  products  you  produce 
and  transport  as  provided  in  §  206.178. 

(c)(1)  Except  as  provided  in 
paragraphs  (c)(2)  and  (3)  of  this  section. 


yova  transportation  allowance 
deduction  for  each  selling  arrangement 
may  not  exceed  50  percent  of  the  value 
of  the  improcessed  gas,  residue  gas,  or 
gas  plant  product.  For  purposes  of  this 
section,  natural  gas  liquids  are 
considered  one  product. 

(2)  If  you  ask  MMS,  MMS  may 
approve  a  transportation  allowance 
deduction  in  excess  of  the  limitations  in 
paragraph  (c)(1)  of  this  section.  To 
receive  this  approval,  you  must 
demonstrate  that  the  transportation 
costs  incurred  in  excess  of  the 
limitations  in  paragraph  (c)(1)  of  this 
section  were  reasonable,  actual,  and 
necessary.  Under  no  circiunstances  may 
an  allowance  reduce  the  value  for 
royalty  purposes  under  any  selling 
arrangement  to  zero. 

(3)  Your  application  for  exception 
(using  Form  MMS-4393,  Request  to 
Exceed  Regulatory  Allowance 
Limitation)  must  contain  all  relevant 
and  supporting  documentation 
necessary  for  MMS  to  make  a 
determination. 

(d)  If  MMS  conducts  a  review  or  audit 
and  determines  that  you  have 
improperly  determined  a  transportation 
allowance  authorized  by  this  subpart, 
then  you  will  be  required  to  pay  any 
additional  royalties,  plus  interest 
determined  in  accordance  with  30  CFR 
218.54.  Alternatively,  you  may  be 
entitled  to  a  credit,  but  you  will  not 
receive  any  interest  on  your 
overpayment. 

§206.178    How  do  I  determine  a 
transportation  allowance? 

(a)  Determining  a  transportation 
allowance  under  an  arm's-length 
contract.  (1)  This  paragraph  explains 
how  to  determine  your  allowance  if  you 
have  an  arm's-length  transportation 
contract. 

(i)  If  you  have  an  arm's-length 
contract  for  transportation  of  your 
production,  the  transportation 
allowance  is  the  reasonable,  actual  costs 
you  inciu  for  transporting  the 
unprocessed  gas,  residue  gas  and/or  gas 
plant  products  under  that  contract. 
Paragraphs  (a)(l)(ii)  and  (iii)  of  this 
section  provide  a  limited  exception. 
You  have  the  burden  of  demonstrating 
that  yoiu  contract  is  arm's-length.  Your 
allowances  also  are  subject  to  paragraph 
(e)  of  this  section.  You  are  required  to 
submit  to  MMS  a  copy  of  your  arm's- 
length  transportation  contract(s)  and  all 
subsequent  amendments  to  the 
contract(s)  within  2  months  of  the  date 
MMS  receives  your  report  which  claims 
the  allowance  on  the  Form  MMS-2014. 

(ii)  When  either  MMS  or  a  tribe 
conducts  reviews  and  audits,  they  will 
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eocamine  whether  or  not  the  contract 
reflects  more  than  the  consideration 
Actually  transferred  either  directly  or 
indirectly  firom  jrou  to  the  transporter  of 
the  transportation.  If  the  contract 
reflects  more  than  the  total 
consideration,  then  MMS  may  require 
that  the  transportation  allowance  be 
determined  under  paragraph  (b)  of  this 
section. 

(iii)  If  MMS  determines  that  the 
consideration  paid  under  an  arm's- 
length  transportation  contract  does  not 
reflect  the  value  of  the  transportation 
because  of  misconduct  by  or  between 
the  contracting  parties,  or  because  you 
otherwise  have  breached  yotir  duty  to 
the  lessor  to  inarket  the  production  for 
the  mutual  benefit  of  you  and  the  lessor, 
then  MM3  will  require  that  the 
transportation  allowance  be  determined 
imder  paragraph  (b)  of  this  section.  In 
these  circumstances,  MMS  Mrill  notify 
you  and  give  you  an  opportunity  to 
provide  written  information  justifying 
your  transpOTtation  costs. 

(2)  This  paragraph  explains  how  to 
allocate  the  costs  to  each  product  if  your 
arm's-length  transportation  contract 
includes  more  than  one  product  in  a 
gaseous  phase  and  the  transportation 
costs  attributable  to  each  product  cannot 
be  determined  from  the  contract. 

(i)  If  your  arm's-length  transportation 
contract  includes  more  than  one 
product  in  a  gaseous  phase  and  the 
transportation  costs  attributable  to  each 
product  cannot  be  determined  from  the 
contract,  the  total  transportation  costs 
must  be  allocated  in  a  consistent  and 
equitable  manner  to  each  of  the 
products  transported.  To  make  this 
aUocation,  use  the  same  proportion  as 
the  ratio  that  the  volume  of  each 
product  (excluding  waste  products 
which  have  no  value)  bears  to  the 
yoliune  of  all  products  in  the  gaseous 
phase  (excluding  waste  products  which 
have  no  value).  Except  as  provided  in 
this  paragraph,  you  caimot  take  an 
aUowance  for  the  costs  of  transporting 
lease  production  that  is  not  royalty 
bearing  without  MMS  approvd,  or 
without  lessor  approval  on  tribal  leases. 

(ii)  As  an  alternative  to  paragraph 
(a)(2)(i)  of  this  section,  you  may  propose 
to  MMS  a  cost  allocation  method  based 
on  the  values  of  the  products 
transported.  MMS  vtdll  approve  the 
method  if  we  determine  that  it  meets 
one  of  the  two  following  requirements: 

(A)  The  methodology  in  paragraph 
(a)(2Ki)  of  this  section  cannot  be 
applied:  and 

(B)  Your  proposal  is  more  reasonable 
than  the  methodology  in  paragraph 
(a)(2)(i)  of  this  section. 


(3)  This  paragraph  explains  how  to 
allocate  costs  to  each  product  if  your 
arm's-length  transportation  contract 
includes  both  gaseous  and  liquid 
products  and  £be  transportation  costs 
attributable  to  each  caimot  be 
determined  from  the  contract. 

(i)  If  your  arm's-length  transportation 
contract  includes  both  gaseous  and 
liquid  products  and  the  transportation 
costs  attributable  to  each  cannot  be 
determined  from  the  contract,  you  must 
propose  an  allocation  procedure  to 
MMS.  You  may  use  the  transportation 
allowance  determined  in  accordance 
with  your  proposed  allocation 
procedure  until  MMS  decides  whether 
to  accept  your  cost  aUocation. 

(ii)  You  are  required  to  submit  all 
relevant  data  to  support  yoiu-  allocation 
proposal.  MMS  will  then  determine  the 
gas  transportation  allowance  based 
upon  your  proposal  and  any  additional 
information  MMS  deems  necessary. 

(4)  If  your  payments  for  transportation 
under  an  arm's-length  contract  are  not 
based  on  a  dollar  per  unit  price,  you 
must  convert  whatever  consideration  is 
paid  to  a  dollar  value  equivalent  for  the 
purposes  of  this  section. 

(5)  Where  an  arm's-length  sales 
contract  price  includes  a  reduction  for 
a  transportation  factor,  MMS  will  not 
consider  the  transportation  factor  to  be 
a  transportation  aUowance.  You  may 
use  the  transportation  factor  to 
determine  your  gross  proceeds  for  the 
sale  of  the  product.  However,  the 
transportation  factor  may  not  exceed  50 
percent  of  the  base  price  of  the  product 
without  MMS  approval. 

(b)  Determining  a  transportation 
aUowance  under  a  non-arm's-Iength  or 
no  contract.  (1)  This  paragraph  explains 
how  to  determine  yoiu  allowance  if  you 
have  a  non-arm's-length  transportation 
contract  or  no  contract. 

(i)  When  you  have  a  non-arm's-length 
transportation  contract  or  no  contract, 
including  those  situations  where  you 
perform  transportation  services  for 
yourself,  the  transportation  allowance  is 
based  upon  your  reasonable,  allowable, 
actual  costs  for  transportation  as 
provided  in  this  paragraph. 

(ii)  AU  transportation  aUowances 
deducted  under  a  non-arm's-length  or 
no  contract  situation  are  subject  to 
monitoring,  review,  audit,  and 
adjustment.  You  must  submit  the  actual 
cost  information  to  support  the 
aUowance  to  MMS  on  Form  MMS-4295, 
Gas  Transportation  AUowance  Report, 
within  3  months  after  the  end  of  the  12- 
month  period  to  which  the  allowance 
appUes.  However,  MMS  may  approve  a 
longer  time  period.  MMS  will  monitor 
the  allowance  deductions  to  ensiu«  that 


deductions  are  reasonable  and 
aUowable.  When  necessary  or 
appropriate,  MMS  may  require  you  to 
modify  your  actual  transportation 
allowance  deduction. 

(2)  This  paragraph  explains  what 
actual  transportation  costs  are  allowable 
under  a  non-arm's-length  contract  or  no 
contract  situation.  The  transportation 
aUowance  for  non-arm's-length  or  no- 
contract  situations  is  based  upon  your 
actual  costs  for  transportation  during 
the  reporting  period.  AUowable  costs 
include  operating  and  maintenance 
expenses,  overhead,  and  either 
depreciation  and  a  return  on 
imdepreciated  capital  investment  (in 
accordance  with  paragraph  (b)(2)(iv)(A) 
of  this  section),  or  a  cost  equal  to  the 
initial  depreciable  investment  in  the 
transportation  system  multiplied  by  a 
rate  of  return  in  accordance  with 
paragraph  (b)(2)(iv)(B)  of  this  secticm. 
AUowable  capital  costs  are  generaUy 
those  costs  for  depreciable  fixed  assets 
(including  costs  of  deUvery  and 
installation  of  capital  equipment)  that 
are  an  integral  part  of  the  transportation 
system. 

(i)  Allowable  operating  expenses 
include  operations  supervision  and 
engineering,  operations  labor,  fuel, 
utiUties,  materials,  ad  valorem  property 
taxes,  rent,  supplies,  and  any  other 
directly  aUocable  and  attributable 
operating  expense  that  you  can 
document. 

(ii)  AUowable  maintenance  expenses 
include  maintenance  of  the 
transportation  system,  maintenance  of 
equipment,  maintenance  labor,  and 
other  directiy  aUocable  and  attributable 
maintenance  expenses  that  you  can 
document. 

(iii)  Overhead  direcUy  attributable 
and  allocable  to  the  operation  and 
maintenance  of  the  transportation 
system  is  an  aUowable  expense.  State 
and  Federal  income  taxes  and  severance 
taxes  and  other  fees,  including  royalties,- 
are  not  aUowable  expenses. 

(iv)  You  may  use  either  depreciation 
with  a  return  on  undepreciated  capital 
investment  or  a  return  on  depreciable 
capital  investment.  After  you  have 
elected  to  use  either  method  for  a 
transportation  system,  you  may  not  later 
elect  to  change  to  the  other  alternative 
without  MMS  approval.    . 

(A)  To  compute  depreciation,  you 
may  elect  to  use  either  a  straighf-line 
depreciation  method  based  on  the  life  of 
equipment  or  on  the  life  of  the  reserves 
that  the  transportation  system  services, 
or  a  unit  of  production  method.  Once 
you  make  an  election,  you  may  not 
change  methods  without  MMS 
approval.  A  change  in  ownership  of  a 
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tra  t  sportation  system  will  not  alter  the 
depjreciation  schedule  that  the  original 
transporter/lessee  established  for 
piloses  of  the  allowance  calcxilation. 
Vf^m  or  without  a  change  in  ownership, 
a  transportation  system  may  be 
depreciated  only  once.  Equipment  may 
notibe  depreciated  below  a  reasonable 
salvage  value.  To  compute  a  return  on 
uhqepreciated  capital  investment,  you 
w^  multiply  the  undepreciated  capital 
in'  ^stment  in  the  transportation  system 
by  jhe  rate  of  return  determined  imder 
paragraph  (b)(2)(v)  of  this  section. 
(B)  To  compute  a  ret\un  on 
ireciable  capital  investment,  you  will 
|tiply  the  initial  capital  investment 
le  transportation  system  by  the  rate 
Btum  determined  imder  paragraph 
2)(v)  of  this  section.  No  ^owance 
wiE  be  provided  for  depreciation.  This 
alternative  will  apply  only  to 
tr^sportation  facilities  first  placed  in 
se^ice  after  March  1, 1988. 

{\/)  The  rate  of  retimi  is  the  industrial 
^  associated  with  Standard  and  Poor's 

rating.  The  rate  of  return  is  the 
ithly  average  rate  as  published  in 
idard  and  Poor's  Bond  Guide  for  the 
:  month  of  the  reporting  period  for 
ich  the  allowance  is  applicable  and 
Effective  during  the  reporting  period. 
I  rate  must  be  redetermined  at  the 
beginning  of  each  subsequent 
transportation  allowance  reporting 
period  that  is  determined  imder 
paragraph  (b)(4)  of  this  section. 

|(|3)  This  paragraph  explains  how  to 
al)^>cate  transportation  costs  to  each 
pii^duct  and  transportation  system. 

1(1)  The  deduction  for  transportation 
edits  must  be  determined  based  on  your 
cost  of  transporting  each  product 
tbiqough  each  individual  transportation 
system.  If  you  transport  more  than  one 
ptoduct  in  a  gaseous  phase,  the 
allocation  of  costs  to  each  of  the 
products  transported  must  be  made  in  a 
consistent  and  equitable  manner.  The 
allbcation  should  be  in  the  same 
proportion  that  the  volume  of  each 
product  (excluding  waste  products  that 
hive  no  value)  bears  to  the  volume  of 
a^{  products  in  the  gaseous  phase 
(e|9tcludiQg  waste  products  tiiat  have  no 
v^ue).  Except  as  provided  in  this 
pli^agraph,  you  may  not  take  an 
allDwance  for  transporting  a  product 
that  is  not  royalty  bearing  without  MMS 
aitbroval. 
'  lii)  As  an  alternative  to  the 
|uirements  of  paragraph  (b)(3)(i)  of 
1  section,  you  may  propose  to  MMS 
}st  allocation  method  based  on  the  ' 
lues  of  the  products  transported. 
fS  will  approve  the  method  upon 
termining  that  it  meets  one  of  the  two 
fd'  lowing  requirements: 


(A)  The  methodology  in  paragraph 
(b)(3)(i)  of  this  section  cannot  be 
applied;  and 

(B)  Your  proposal  is  more  reasonable 
than  the  method  in  paragraph  (b)(3)(i)  of 
this  section. 

(4)  Your  transportation  allowance 
under  this  paragraph  (b)  must  be 
determined  based  upon  a  calendar  year 
or  other  period  if  you  and  MMS  agree 
to  an  alternative. 

(5)  If  you  transport  both  gaseous  and 
liquid  products  through  the  same 
transportation  system,  you  must 
propose  a  cost  allocation  procedure  to 
MMS.  You  may  use  the  transportation 
allowance  determined  in  accordance 
with  your  proposed  allocation 
procedure  imtil  MMS  issues  its 
determination  on  the  acceptability  oif 
the  cost  allucatiuu.  You  are  required  to 
submit  all  relevant  data  to  support  your 
proposal.  MMS  will  then  determine  the 
transportation  allowance  based  upon 
your  proposal  and  any  additional 
information  MMS  deems  necessary. 

(c)  Using  the  alternative 
transportation  calculation  when  you 
have  a  non-arm  's-length  or  no  contract. 
(1)  As  an  alternative  to  computing  your 
transportation  allowance  under 
paragraph  (b)  of  this  section,  you  may 
use  as  the  transportation  allowance  10 
percent  of  your  gross  proceeds  but  not 
to  exceed  30  cents  per  MMBtu. 

(2)  Yom  election  to  use  the  alternative 
transportation  allowance  calculation  in 
paragraph  (c)(1)  of  this  section  must  be 
made  at  the  beginning  of  a  month  and 
must  remain  in  effect  for  an  entire 
calendar  year.  Your  first  election  will 
remain  in  effect  until  the  end  of  the 
succeeding  calendar  year,  except  for 
elections  effective  January  1  that  will  be 
effective  only  for  that  calendar  year. 

(d)  Reporting  your  transportation 
allowance.  (1)  If  MMS  requests,  you 
must  submit  all  data  used  to  determine 
your  transportation  allowance-  The  data 
must  be  provided  within  a  reasonable 
period  of  time  that  MMS  will  determine. 

(2)  You  must  report  transportation 
allowances  as  a  separate  line  item  on 
Form  MMS-2014.  MMS  may  approve  a 
different  reporting  procedure  on  allottee 
leases,  and  with  lessor  approval  on 
tribal  leases. 

(e)  Adjusting  incorrect  allowances.  If 
for  any  month  the  transportation 
allowance  you  are  entiUed  to  is  less 
than  the  amount  you  took  on  Fonn 
MMS-2014,  you  are  required  to  report 
and  pay  additional  royalties  due,  plus 
interest  computed  under  30  CFR  218.54 
from  the  first  day  of  the  first  month  you 
deducted  the  improper  transportation 
allowance  until  the  date  you  pay  the 
royalties  due.  If  the  transportation 


allowance  you  are  entiUed  to  is  greater 
than  the  amount  you  took  on  Form 
MMS-2014  for  any  royalties  during  the 
reporting  period,  you  are  entitled  to  a 
credit.  No  interest  will  be  paid  on  the 
overpayment. 

(f)  Determining  allowable  costs  for 
transportation  allowances.  Lessees  may 
include,  but  are  not  limited  to,  the 
following  costs  in  determining  the 
arm's-length  transportation  allowance 
imder  paragraph  (a)  of  this  section  or 
the  non-arm's-length  transportation 
allowance  under  paragraph  (b)  of  this 
section: 

(1)  Firm  demand  charges  paid  to 
pipelines.  You  must  limit  the  allowable 
costs  for  the  firm  demand  charges  to  the 
applicable  rate  per  MMBtu  multiplied 
by  the  actual  volumes  transported.  You 
may  not  include  any  losses  incurred  for 
previously  purchased  but  unused  firm 
capacity.  You  also  may  not  include  any 
gains  associated  with  releasing  firm 
capacity.  If  you  receive  a  payment  or 

.  credit  from  the  pipeline  for  penalty 
refunds,  rate  case  refunds,  or  other 
reasons,  you  must  reduce  the  firm 
demand  charge  claimed  on  the  Form 
MMS-2014.  You  must  modify  the  Form 
MMS-2014  by  the  amount  received  or 
credited  for  the  affected  reporting 
period. 

(2)  Gas  supply  realignment  (GSR) 
costs.  The  GSR  costs  result  from  a 
pipeline  reforming  or  terminating 
supply  contracts  with  producers  to 
implement  the  restructiuing 
requirements  of  FERC  orders  in  18  CFR 
part  284. 

(3)  Commodity  charges.  The 
commodity  charge  allows  the  pipeline 
to  recover  the  costs  of  providing  service. 

(4)  Wheeling  costs.  Hub  operators 
charge  a  wheeling  cost  for  transporting 
gas  from  one  pipeline  to  either  the  same 
or  another  pipeline  through  a  market 
center  or  hub.  A  hub  is  a  connected 
manifold  of  pipelines  through  which  a 
series  of  incoming  pipelines  are 
interconnected  to  a  series  of  outgoing 
pipelines. 

(5)  Gas  Research  Institute  (GRI)fees. 
The  GRI  conducts  research, 
development,  and  commercialization 
programs  on  natural  gas  related  topics 
for  the  benefit  of  the  U.S.  gas  industry 
and  gas  customers.  GRI  fees  are 
allowable  provided  such  fees  are 
mandatory  in  FERC-approved  tariffs. 

(6)  Annual  Charge  Adjustment  (ACA) 
fees.  FERC  charges  these  fees  to 
pipelines  to  pay  for  its  operating 
expenses. 

(7)  Payments  (either  volumetric  or  in 
value)  for  actual  or  theoretical  losses. 
This  paragraph  does  not  apply  to  non- 
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ann's-length  transportation 
arrangements. 

(8)  Temporary  storage  services.  This 
includes  short  duration  storage  services 
offared  by  market  centers  or  hubs 
(commonly  referred  to  as  "parking"  or 
"banking"),  or  other  temporary  storage 
services  provided  by  pipeline 
transporters,  whether  actual  or  provided 
as  a  matter  of  accounting.  Temporary 
straage  is  limited  to  30  days  or  less. 

(9)  Supplemental  costs  for 
compression,  dehydration,  and 
treatment  of  gas.  MMS  allows  these 
costs  only  if  such  services  are  required 
for  transportation  and  exceed  the 
services  necessary  to  place  production 
into  marketable  condition  required 
under  §  206.174(h). 

(g)  Determining  nonallowable  costs 
for  transportation  allowances.  Lessees 
may  not  include  the  following  costs  in 
determining  the  arm's-length 
transportation  allowance  under 
puagraph  (a)  of  this  section  or  the  non- 
arm's-length  transportation  allowance 
under  paragraph  (b)  of  this  section: 

(1)  Fees  or  costs  incurred  for  storage. 
This  includes  storing  production  in  a 
storage  facility,  whedier  on  or  off  the 
lease,  for  more  than  30  days. 

(2)  Aggregater/maAeter  fees.  This 
includes  fern  you  pay  to  another  person 
(including  your  affiliates)  to  market 
your  gas,  including  purchasing  and 
resellLig  the  gas,  or  finHing  or 
maintaining  a  market  for  the  gas 
production. 

(3)  Penalties  you  incur  as  shipper. 
These  penalties  include,  but  are  not 
limited  to  the  following: 

(i)  Over-delivery  cash-out  penalties. 
This  includes  the  difference  between 
the  price  the  pipeline  pays  you  for  over- 
delivered  volumes  outside  the 
tolerances  and  the  price  you  receive  for 
over-delivned  volumes  within 
tolerances. 

(ii)  Scheduling  penalties.  This 
includes  penalties  you  incur  for 
differences  between  daily  volumes 
delivered  into  the  pipeline  and  volumes 
scheduled  or  nominated  at  a  receipt  or 
delivery  point 

(iii)  ladhilance  penalties.  This 
includes  penalties  you  incur  (generaUy 
on  a  monthly  basis)  for  diffiarences 
between  volumes  delivered  into  the 
pipeline  and  volumes  sdieduled  or 
nominated  at  a  receipt  or  delivery  point 

(iv)  Operational  penalties.  This 
includes  fees  you  incur  for  violation  of 
the  pipeline's  curtailment  or  operational 
orders  issued  to  protect  the  operational 
integrity  of  the  pipeline. 

(4)  Intro-hub  transfer  foes.  These  are 
fees  you  pay  to  hub  operators  for 
administrative  sovices  (e.g..  title 


transfar  tracking)  necessary  to  account 
for  the  sale  of  gas  within  a  hub. 

(5)  Other  nonallowable  costs.  Any 
cost  you  incur  for  services  you  are 
required  to  provide  at  no  cost  to  the 
lessor. 

(h)  Other  transportation  cost 
determinations.  You  must  follow  the 
provisions  of  this  section  to  determine 
transportation  costs  when  establishing 
value  using  either  a  net-back  valuation 
procedure  or  any  other  procediue  that 
allows  deduction  of  actual 
transportation  costs. 

Proceasiiig  Allowances 

{206.179    Vlfhat  general  requirwiMnts 
regarding  proceeaing  allowances  apply  to 
me? 

(a)  When  you  value  any  gas  plant 
product  under  §  206.174,  you  may 
deduct  from  value  the  reasonable  actual . 
costs  of  processing. 

(b)  You  must  allocate  processing  costs 
among  the  gas  plant  products.  You  must 
determine  a  separate  processing 
allowance  for  each  gas  plant  product 
and  processing  plant  relationship. 
Natural  gas  liquids  are  considered  as 
one  product. 

(c)  The  processing  allowance 
deduction  based  on  an  individual 
product  may  not  exceed  66  2/3  percent 
of  the  value  of  each  gas  plant  pioduct 
determined  under  §  206.174.  Before  you 
calculate  the  66  2/3  percent  limit,  you 
must  first  reduce  the  value  for  any 
transportation  allowances  related  to 
post-processing  transportation 
authorized  imder  §  206.177. 

(d)  Processing  cost  deductions  will 
not  be  allowed  for  placing  lease 
products  in  maiketable  condition.  These 
costs  include  among  others, 
dehydration,  separation,  compression 
upstream  of  the  foKdlity  measurement 
point,  or  storage,  even  if  those  functions 
are  performed  off  the  lease  or  at  a 
processing  plant  Costs  for  the  removal 
of  add  gases,  commonly  referred  to  as 
sweetening,  are  not  allowed  unless  the 
acid  gases  removed  are  further 
processed  into  a  gas  plant  product  In 
such  event,  you  will  be  eligible  for  a 
processing  tdlowance  determined  under 
this  subpart.  However,  MMS  will  not 
grant  any  processing  allowance  for 
processing  lease  production  that  is  not 
royalty  braring. 

(e)  You  will  be  aUowed  a  reasonable 
amount  of  residue  gas  royalty  free  for 
operation  of  the  processing  plant,  but  no 
aUowance  will  be  made  for  expenses 
incidental  to  marketing,  except  as 
provided  in  30  CFR  part  206.  In  those 
situations  where  a  processing  plant 
processes  gas  from  more  than  one  lease, 
only  that  proportionate  share  of  your 


residue  gas  necessary  for  the  operation 
of  the  processing  plant  will  be  allowed 
royalty  free. 

(f)  You  do  not  owe  royalty  on  residue 
gas,  or  any  gas  plant  product  resulting 
from  processing  gas,  that  is  reinjected 
into  a  reservoir  within  the  same  lease, 
imit,  or  approved  Federal  agreement, 
imtil  such  time  as  those  products  are 
finally  produced  bom  the  reservoir  for 
sale  or  other  disposition.  This  paragraph 
applies  only  when  the  reinjection  is 
included  in  a  BLM-approved  plan  of 
development  or  operations. 

(g)  If  MMS  determines  that  you  have 
determined  an  improper  processing 
allowance  authorized  by  this  subpart, 
then  you  will  be  required  to  pay  any 
additional  royalties  plus  late  payment 
interest  determined  under  30  CFR 
218.54.  Alternatively,  you  may  be 
entitled  to  a  credit,  but  you  will  not 
receive  any  interest  on  your 
overpayment 

1206.180    How  do  I  datannine  an  actual 
proceeaing  allowance? 

(a)  Determining  a  processing 
allowance  if  you  have  an  arms's-length 
processing  contract.  (1)  This  paragraph 
explains  how  you  determine  an 
allowance  imder  an  arm's-length 
processing  contract 

(i)  The  processing  allowance  is  the 
reasonable  actual  costs  you  incur  to 
process  the  gas  imder  that  contract. 
Paragraphs  (a)(l)(ii)  and  (iii)  of  this 
section  provide  a  limited  exception. 
You  have  the  burden  of  demonstrating 
that  your  contract  is  arm's-length.  You 
are  required  to  submit  to  MMS  a  copy 
of  yoiu  arm's-length  contract(s)  and  all 
subsequent  amendments  to  the 
contract(s)  within  2  months  of  the  date 
MMS  receives  yoxa  first  report  that 
deducts  the  allowance  on  the  Form 
MMS-2014. 

(ii)  When  MMS  conducts  reviews  and 
audits,  we  Mrill  examine  whether  the 
contract  reflects  more  than  the 
consideration  actually  transferred  either 
directly  or  indirectly  from  you  to  the 
processor  for  the  processing.  If  the 
contract  reflects  more  than  the  total 
consideration,  then  MMS  may  require 
that  the  processing  allowance  be 
determined  under  paragraph  (b)  of  thi« 
section. 

(iii)  If  MMS  determines  that  the 
consideration  paid  under  an  arm's- 
length  processing  contract  does  not 
reflect  the  value  of  the  processing 
because  of  misconduct  by  or  between 
the  contracting  parties,  or  because  you 
otherwise  have  breeched  your  duty  to 
the  lessor  to  market  the  production  for 
the  mutual  benefit  of  you  and  the  lessor, 
then  MMS  will  require  that  the 
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processing  allowance  be  determined 
under  paragraph  (b)  of  this  section.  In 
th  E  se  ciiciunstances,  MMS  will  notify 
y(  111  and  give  you  an  opportunity  to 
provide  written  information  justifying 
y(  ijn  processing  costs. 

Q2)  If  your  arm's-length  processing 
cc  atract  includes  more  than  one  gas 
pnnt  product  and  the  processing  costs 
atjt^butable  to  each  product  can  be 
9rmined  £rom  the  contract,  then  the 

9ssing  costs  for  each  gas  plant 
iduct  must  be  determined  in 
prdance  with  the  contract.  You  may 
:  take  an  allowance  for  the  costs  of 
p^cessing  lease  production  that  is  not 
n^alty-bearing. 

KB)  IJF  your  arm's-length  processing 
cqitract  includes  more  than  one  gas 
pliant  product  and  the  processing  costs 
attributable  to  each  product  cannot  be 
Brmined  firom  the  contract,  you  must 
^pose  an  allocation  procedure  to 
IS.  You  may  use  your  proposed 

ation  procedure  imtil  MMS  issues 
letermination.  You  are  required  to 
Imit  all  relevant  data  to  support  yoiu 
iposal.  MMS  will  then  determine  the 
piji^essing  allowance  based  upon  your 
pimposal  and  any  additional  information 
MliflS  deems  necessary.  You  may  not 
taiK  a  processing  allowance  for  the  costs 
ol  processing  lease  production  that  is 
n(1  royalty-bearing. 

1(4)  If  yoiu  pa)m[ients  for  processing 
luider  an  arm's-length  contract  are  not 
b^d  on  a  dollar  per  unit  price,  you 
ml^st  convert  whatever  consideration  is 
to  a  dollar  value  equivalent  for  the 
joses  of  this  section. 
i]  Determining  a  processing 
^bwance  if  you  have  a  non-arm's- 
contract  or  no  contract.  (1)  This 
iph  applies  if  you  have  a  non- 
I's-length  processing  contract  or  no 
^tract.  including  those  situations 
9re  you  perform  processing  for 

self. 
1)  If  you  have  a  non-arm's-length 
itiact  or  no  contract,  the  processing 
^wance  is  based  upon  your 
re&Eonable  actual  costs  of  processing  as 
pifc^vided  in  paragraph  (b)(2)  of  this 
ion. 

ii)  All  processing  allowances 
kucted  under  a  non-arm's-length  or 
contract  situation  are  subject  to 
mfibitoring,  review,  audit,  and 
adjustment.  You  must  submit  the  actual 
cost  information  to  support  the 
alli^wance  to  MMS  on  Form  MMS-4109, 
G^  Processing  Allowance  Summary 
Report,  within  3  months  after  the  end  of 
the  12-month  period  for  which  the 
allowance  applies.  MMS  may  approve  a 
lo:  ]  ger  time  period.  MMS  will  monitor 
th  3  allowance  deduction  to  ensure  that 
d^  uctions  are  reasonable  and 


allowable.  When  necessary  or 
appropriate,  MMS  may  requise  you  to 
modify  your  processing  allowance. 

(2)  The  processing  allowance  for  non- 
arm's-length  or  no-contract  situations  is 
based  upon  your  actual  costs  for 
processing  diuing  the  reporting  period. 
Allowable  costs  include  operating  and 
maintenance  expenses,  overhead,  and 
either  depreciation  and  a  retiun  on 
imdepreciated  capital  investment  (in 
accordance  with  paragraph  (b)(2)(iv)(A) 
of  this  section),  or  a  cost  equal  to  the 
initial  depreciable  investment  in  the 
processing  plant  multiplied  by  a  rate  of 
return  in  accordance  with  paragraph 
(b)(2)(iv)(B)  of  this  section.  Allowable 
capital  costs  are  generally  those  costs  for 
depreciable  fixed  assets  (including  costs 
of  delivery  and  installation  of  capital 
equipment)  that  are  an  integral  part  of 
the  processing  plant. 

(i)  Allowable  operating  expenses 
include  operations  supervision  and 
engineering,  operations  labor,  fuel, 
utilities,  materials,  ad  valorem  property 
taxes,  rent,  supplies,  and  any  other 
directly  allocable  and  attributable 
operating  expense  that  the  lessee  can 
dociunent. 

(ii)  Allowable  maintenance  expenses 
include  maintenance  of  the  processing 
plant,  maintenance  of  equipment, 
maintenance  labor,  and  other  directly 
allocable  and  attributable  maintenance 
expenses  that  you  can  document 

(iii)  Overhead  directly  attributable 
and  allocable  to  the  operation  and 
maintenance  of  the  processing  plant  is 
an  allowable  expense.  State  and  Federal 
income  taxes  and  severance  taxes, 
including  royalties,  are  not  allowable 
expenses. 

(iv)  You  may  use  either  depreciation 
with  a  return  on  undepreciable  capital 
investment  or  a  return  on  depreciable 
capital  investment.  After  you  elect  to 
use  either  method  for  a  processing 
plant,  you  may  not  later  elect  to  dbange 
to  the  other  alternative  without  MMS 
approval. 

(A)  To  compute  depreciation,  you 
may  elect  to  use  either  a  straight-line 
depreciation  method  based  on  the  life  of 
eqmpment  or  on  the  life  of  the  reserves 
that  the  processing  plant  services,  or  a 
unit-of-production  method.  Once  you 
make  an  election,  you  may  not  change 
methods  without  MMS  approval.  A 
change  in  ownership  of  a  processing 
plant  will  not  alter  die  depreciation 
schedule  that  the  original  processor/ 
lessee  established  for  purposes  of  the 
allowance  calculation.  However,  for 
processing  plants  you  or  your  affiliate 
purchase  that  do  not  have  a  previously 
claimed  MMS  depreciation  schedide, 
you  may  treat  the  processing  plant  as  a 


newly  installed  facility  for  depreciation 
purposes.  A  processing  plant  may  be 
depreciated  only  once,  regardless  of 
whether  there  is  a  change  in  ownership. 
Equipment  may-not  be  depreciated 
below  a  reasonable  salvage  value.  To 
compute  a  retiun  on  undepreciated 
capital  investment,  you  must  multiply 
the  undepreciable  capital  investment  in 
the  processing  plant  by  the  rate  of  retmn 
determined  under  paragraph  (b)(2)(v)  of 
this  section. 

(B)  To  compute  a  return  on 
depreciable  capital  investment,  you 
must  multiply  the  initial  capital 
investment  in  the  processing  plant  by 
the  rate  of  retiun  determined  under 
paragraph  (b)(2)(v)  of  this  section.  No 
allowance  will  be  provided  for 
depreciation.  This  alternative  will  applv 
only  to  plants  first  placed  in  service 
after  March  1, 1988. 

(v)  The  rate  of  return  is  the  industrial 
rate  associated  with  Standard  and  Poor's 
EBB  rating.  The  rate  of  return  is  the 
monthly  average  rate  as  published  in 
Standard  and  Poor's  Bond  Guide  for  the 
first  month  for  which  the  allowance  is 
applicable.  The  rate  must  be 
redetermined  at  the  beginning  of  each 
subsequent  calendar  year. 

(3)  Your  processing  allowance  under 
this  paragraph  (b)  must  be  determined 
based  upon  a  calendar  year  or  other 
period  if  you  and  MMS  agree  to  an 
alternative. 

(4)  The  processing  allowance  for  each 
gas  plant  product  must  be  determined 
based  on  your  reasonable  and  actual 
cost  of  processing  the  gas.  You  must 
base  your  allocation  of  costs  to  each  gas 
plant  product  upon  generaUy  accepted 
accoimting  principles.  You  may  not  take 
an  allowance  for  the  costs  of  processing 
lease  production  that  is  not  royalty- 
bearing. 

(c)  Reporting  your  processing 
allowance.  (1)  If  MMS  requests,  you 
must  submit  all  data  used  to  determine 
your  processing  allowance.  The  data 
must  be  provided  within  a  reasonable 
period  of  time,  as  MMS  determines. 

(2)  You  must  report  gas  processing 
allowances  as  a  separate  line  item  on 
the  Form  MMS-2014.  MMS  may 
approve  a  different  reporting  procedure 
for  allottee  leases,  and  with  lessor 
approval  on  tribal  leases. 

(d)  Adjusting  incorrect  processing 
allowances.  If  for  any  month  the  gas 
processing  allowance  you  are  entiUed  to 
is  less  than  the  amount  you  took  on 
Form  MMS-2014,  you  are  required  to 
pay  additional  royalties,  plus  interest 
computed  under  30  CFR  218.54  from 
the  first  day  of  the  first  month  you 
deducted  a  processing  allowance  imtil 
the  date  you  pay  the  royalties  due.  If  the 
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processing  allowance  you  are  entitled  is 
greater  than  the  amount  you  took  on 
Form  MMS-2014,  you  are  entitled  to  a 
credit  However,  no  interest  will  be  paid 
on  the  overpayment 

(e)  Other  processing  cost 
determinations.  You  must  follow  the 
provisions  of  this  section  to  determine 
processing  costs  when  establishing 
value  using  either  a  net-back  valuation 
procedure  or  any  other  procedure  that 
requires  deduction  of  actual  processing 
costs. 

1208.181    HowdolMtaMishprocMsIng 
ooela  for  dual  accounting  purpcaas  wtwn  I 
do  not  pracaaa  tha  gaa? 

Where  accounting  for  comparison 
(dual  accounting)  is  required  for  gas 


production  from  a  lease  but  neither  you 
nor  someone  acting  on  your  behalf 
processes  the  gas,  and  you  have  elected 
to  perform  actual  dual  accounting  under 
§  206.176,  you  must  use  the  first 
applicable  of  the  following  methods  to 
establish  processing  costs  for  dual 
accounting  purposes: 

(a)  The  average  of  the  costs 
established  in  your  current  arm's-length 
processing  agreements  for  gas  from  the   ■ 
lease,  provided  that  some  gas  has 
previously  been  processed  under  these 
agreements. 

(b)  The  average  of  the  costs 
established  in  your  current  arm's-length 
processing  agreements  for  gas  from  the 
lease,  provided  that  the  agreements  are 


in  effect  for  plants  to  which  the  lease  is 
physically  connected  and  under  which 
gas  from  other  leases  in  the  field  or  area 
is  being  or  has  been  processed. 

(c)  A  proposed  comparable  processing 
fee  submitted  to  either  the  tribe  and 
MMS  (for  tribal  leases)  or  MMS  (for 
allotted  leases]  with  your  supporting 
documentation  submitted  to  MMS.  If 
MMS  does  not  take  action  on  your 
proposal  within  120  days,  the  proposal 
will  be  deemed  to  be  denied  and  subject 
to  appeal  to  the  MMS  Director  under  30 
CFR  part  290. 

(d)  Processing  costs  based  on  the 
regulations  in  §§  206.179  and  206.180. 

[FR  Doc.  99-20376  Filed  8-9-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doeint  Na  Fn~4520-N-01] 

Nolic*  of  Funding  Availability: 
naaidant  OpportunttlM  and  Salt 
Suffleianey  (Roaa)  Program  (Formerly 
economic  uavaiopmani  ana 
Suppotthra  Sarvkaa,  Tenant 
OpponunMaa  Program  and  Public 
Houaing  Sarvfca  Cooidlnatora) 

AOENCY:  Office  of  Public  and  Indian 

Housing.  HUD. 

ACTION:  Notice  of  funding  availability 

(NOFA). 

Purpoee  of  Program 

The  purpose  of  ROSS  is  to  link 
services  to  public  and  Indian  housing 
residents  by  providing  grants  for 
supportive  services,  resident 
empowerment  activities  and  activities  to 
assist  residents  in  becoming 
economically  self-sufficient. 

Available  Fnnde 

Approximately  $66.6  million  is  being 
made  available  for  the  ROSS  Program 
under  this  NOFA. 

Eligible  Applicants 

Grants  may  be  made  to  Public 
Housing  Agencies  (PHAs)  on  behalf  of 
public  housing  residents,  or  directly  to 
resident  management  corporations, 
resident  coimcils,  or  resident 
organizations  (including  nonprofit 
entities  supported  by  residents). 
Intermediary  Resident  Organizations 
(IROs)  and  diose  non-profits  that 
operate  associations  and  networks  that 
administer  programs  benefiting  public 
and  assisted  resident  organizations  are 
also  eligible  recipients  for  ROSS 
funding  categories  where  specifically 
noted  in  this  NOFA.  Indian  Tribes 
(Tribes)  and  Tribally  designated  housing 
entities  (TDHEs)  are  eligible  for  grants 
under  the  Technical  Assistance/ 
Training  Support  for  Resident 
Organizations  and  Resident  Service 
Delivery  Models  (RSDM)  funding 
categories. 

Application  Deadline 

Completed  applications  (one  original 
and  two  copies)  must  be  submitted  by 
the  time  described  in  section  I.  of  this 
NOFA,  below,  on:  October  12, 1999  for 
Resident  Management  and  Business 
Development;  October  12, 1999  for 
Capacity  Building  and/or  Conflict 
Resolution;  November  8, 1999  for 
Resident  Service  Delivery  Models;  and 
September  9, 1999  for  Service 
Coordinators. 


Match 

All  grants  require  a  match  of  at  least 
25%  of  the  grant  amoimt.  This  match 
does  not  have  to  be  a  cash  match.  It  can 
be  in-kind  and/or  cash  contributions. 

Additional  Information 

If  you  are  interested  in  applying  for 
funding  under  any  of  these  programs, 
please  review  carefully  the  following 
information. 

I.  Application  Due  Date.  Applicatimi 
Kits,  Further  Information  and 
Technical  Assistance 

Application  Due  Date 

Except  for  the  Resident  Service 
Delivery  Models  funding  category, 
eligible  applications  will  be  funded  on 
a  first-come,  first-served  basis,  and 
applicants  are  urged  to  make  their 
submissions  as  soon  as  possible  before 
the  due  dates  listed  above. 

(1)  Mailed  Applications  (Other  than 
Overnight  or  Express  Mail  Delivery) 

Yoxu  application  will  be  considered 
timely  filed  if  postmarkisd  before 
midnight,  local  time,  on  the  application 
due  date  and  received  on  or  within  ten 
(10)  days  of  the  application  due  date. 

(2)  Applications  Sent  by  Overnight/ 
Express  Mail  Delivery 

Applications  sent  by  overnight 
delivery  or  express  mail  will  be 
considered  timely  filed  if  received 
before  or  on  the  application  due  date,  or 
upon  submission  of  documentary 
evidence  that  they  were  placed  in 
transit  with  the  overnight  delivery 
service  by  no  later  than  the  specified 
application  due  date. 

(3)  Hand  Carried  Applications 

Applications  must  be  delivered  by 
6:00  pm  local  time  on  the  due  date. 
Hand  carried  applications  will  be 
accepted  during  normal  business  hours 
before  the  application  due  date.  On  the 
application  due  date,  business  hours 
will  be  extended  to  6:00  pm. 

Address  for  Submitting  Applications 

By  the  application  due  date  an 
original  and  one  copy  of  the  application 
must  be  received  at  the  Grants 
Management  Center  (GMC);  one  copy 
must  be  received  at  the  local  Field 
Office  with  delegated  public  or  assisted 
housing  responsibilities>attention: 
Director,  Office  of  Public  Housing,  or,  in 
the  case  of  Indian  Tribes/TDHEs,  an 
original  and  one  copy  taONAP,  Denver 
Program  Office,  1999  Broadway,  Suite 
3390.  Denver,  CO  80202.  Applications, 
other  than  those  from  Tribes/TDHEs, 
should  be  sent  to  the  GMC  at  the 


following  address:  Grants  Management 
Center,  Attention:  Director,  501  School 
Street,  SW.  Suite  BOO,  Washington,  DC 
20024.  A  list  of  HUD  Field  Offices  is 
included  in  the  application  kit  for  this 
NOFA. 

For  Application  Kits 

For  an  application  kit  and  any 
supplemental  information  please  call 
the  PIH  Information  and  Resource 
Center  at  1-800-955-2232.  Persons  with 
hearing  or  speech  impairments  may  call 
the  Center's  TTY  number  at  1-800- 
HUD-2209.  The  application  kit  also  will 
be  available  on  the  Internet  through  the 
HUD  web  site  at  http://www.hud.gov. 
When  requesting  an  application  kit. 
please  refer  to  ROSS  and  provide  your 
name,  address  (including  zip  code),  and 
telephone  niunber  (including  area  code). 

For  Further  Information  cmd  Technical 
Assistance 

For  answers  to  your  questions,  you 
have  several  options.  For  ROSS  and  any 
of  its  funding  categories,  you  may  call 
the  local  HUD  field  office  with 
delegated  responsibilities  over  the 
pertinent  housing  agency/authority. 
Answers  may  also  be  obtained  by 
calling  the  Public  and  Indian  Housing 
Information  and  Resource  Center  at  1- 
800-955-2232.  Information  on  this 
NOFA  may  also  be  obtained  through  the 
HUD  web  site  on  the  Internet  at  http:/ 
/www.HUD.gov. 

n.  Amount  Allocated 

(A)  Total  Amount 

Approximately  $66.6  million  in 
funding  is  being  made  available  under 
this  NOFA.  This  amoimt  is  comprised  of 
approximately  $40  million  from  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urbtm  Development,  and 
Independent  Agencies  Appropriations 
Act,  1999.  (Pub.  L.  105-276, 112  Stat. 
2461.  approved  October  21. 1998),  (FY 
1999  Appropriations  Act),  and 
approximately  $26.6  million  of 
carryover  funds  from  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act,  1998  (Pub.  L.  105- 
65,  111  Stat.  1344,  approved  October  27, 
1997),  (FY  1998  Appropriations  Act), 

(B)  Allocation 

To  the  extent  that  there  are  a 
sufficient  number  of  qualified 
applications,  not  less  than  25%  percent 
of  funds  available  for  ROSS  shall  be 
provided  direcUy  to  resident  coimcils, 
resident  organizations,  and  resident 
management  corporations.  This 
requirement  will  be  implemented  by  the 
awards  made  to  resident  organizations 
for  the  Technical  Assistance/Training 
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S  4>port  for  Resident  Organizations  and 
tt  i  Resident  Service  Delivery  Models 
finding  categories. 

HE  General  Program  Description; 
pWding  Categories 

(j  (^  General  Program  Description 

ie  Quality  Housing  and  Work 
sponsibility  Act  of  1998  (the  Public 
iusing  Reform  Act)  (title  V  of  the  FY 
19)9  Appropriations  Act)  institutes 
various  public  housing  reforms  aimed  at 
a  Dating  mixed  income  communities. 
R^orms  contained  in  the  Public 
Housing  Reform  Act  will:  reduce  the 
co^ts  of  public  and  assisted  housing  by 
stjijeamlining  regulations;  facilitate  the 
fdtmation  of  local  partnerships;  leverage 
Si^te,  local,  and  private  resources;  and 
lold  and  protect  residents'  right  to 
^anize  and  empower  themselves  to 
jrove  their  own  communities, 
ic  provisions  grant  Public 
fusing  Agencies  (PHAs)  increased 
(ibility  to  develop  local  situations  to 

3SS  housing  needs,  but  they  are 
Quired  to  use  that  flexibility  to  better 
ve  their  residents  by  creating 
Ithier,  more  economically  integrated 

lunities.  Several  initiatives  are 
anded  te  enhance  the  quality  of  life 
fqv  public  housing  residents  while 
pI'Omoting  self-sufficiency  and  personal 
lonsibility  in  communities. 

ion  538  of  the  Public  Housing 
arm  Act  adds  a  new  section  34  to  the 
iited  States  Housing  Act  of  1937 
^ch  provides  a  mandate  to  link 
ices  and  public  housing  residents 
f(^  economic  self-sufficiency.  The 
R^ident  Opportimities  and  Self 
Sufficiency  (ROSS)  Program  responds  to 
tl^s  initiative  by  redefi^ng, 
restructuring  and  consolidating  certain 
a4^>ect8  of  previous  programs  while 

fporating  objectives  contained  in 
ublic  Housing  Reform  Act. 
e  newly  enacted  legislative 
ai^lhority  formally  recognizes  a  vital 
cdimection  between  providing  housing 
delivery  and  other  services  that  are 
9ssary  for  improvements  in  the 
ity  of  life  for  public  housing 
^dents.  Through  ROSS  the 
jartment  will  programmatically 

essential  links  of  services  to 
}lic  housing  residents.  The  purpose 
loss  is  to  provide  linkages  to  public 
ising  residents  by  providing 
siij)portive  services,  resident 
ei^powerment  activities  and  assisting 
rejeiidents  in  becoming  economically 
s^ljf-sufficient.  This  program  purpose  is 
consistent  with  the  Department's  goal  to 
m  c  ist  effectively  focus  resources  on 
"u  el&re  to  work"  and  on  independent 
li  f  ing  for  the  elderly  and  persons  with 
d  t  abilities.  HUD  believes  that  it  is 


imperative  that  housing  authorities  and 
residents  work  together  to  meet  the 
challenge  of  welfare  reform. 

Under  the  ROSS  Program,  priority 
will  be  given  to  funding  those  models 
that  are  successful  models  and  may 
have  proven  themselves  on  a  limited 
basis  in  practical  situations.  The  ROSS 
Program  seeks  to  provide  assistance  to 
implement  practical  solutions  within 
the  grant  term,  thereby  delivering 
results  in  the  form  of  improved 
economic  self-sufficiency  for  public 
housing  residents.  This  philosophy 
should  be  reflected  in  the  proposed 
grant  activities  for  all  fun(&ng  categories 
within  the  ROSS  program. 

As  indicated  in  section  II.,  above,  of 
this.NOFA,  the  funding  sources  for  this 
first  ROSS  Program  NOFA  are  the  FY 
1997  Appropriations  Act,  the  FY  1998 
Appropriations  Act  and  the  FY  1999 
Appropriations  Act,  specifically,  bom 
funds  made  available  under  these  Acts 
for  Economic  Development  and 
Supportive  Services  (EDSS),  the  Tenant 
Opportunities  Program  (TOP),  and 
Public  Housing  Service  Coordinators. 
HUD  has  determined  that  these 
programs  are  sufficienUy  similar  to  the 
new  ROSS  Program  under  section  34  of 
the  1937  Act  to  permit  the  funds 
appropriated  for  them  to  be  made 
available  under  ROSS.  However,  the 
specific  statutory  provisions  under  the 
FY  1997, 1998  and  1999  Appropriations 
Acts  that  apply  to  the  use  of  these  funds 
must  still  be  observed,  even  though  they 
do  not  appear  in  section  34.  For 
example,  Indian  Tribes  and  TDHEs  are 
eligible  for  funding  under  the  FY  1998 
and  1999  Appropriations  Acts,  and  they 
are  eligible  under  this  NOFA  although 
section  34  does  not  mention  them. 
Similarly,  the  provisions  in  this  NOFA 
that  Section  8  recipients  may  be  among 
those  participating  or  receiving  benefits 
are  taken  from  the  Appropriations  Acts; 
section  34  only  permits  public  housing 
residents,  not  Section  8  recipients,  to 
participate  and  receive  benefits.  HUD 
anticipates  that  funding  in  subsequent 
appropriations  acts  will  be  specifically 
targeted  for  section  34,  and  the 
"blending"  of  requirements  to  address 
statutory  provisions,  )is  in  this  NOFA, 
will  not  be  necessary. 

(B)  Funding  Categories 

The  following  are  funding  categories 
under  ROSS: 

(1)  Technical  Assistance/Training 
Support  for  Resident  Organizations 

(a)  Resident  Management  and 
Business  Development.  Resident 
Management  and  Business  Development 
grants  will  be  made  directiy  to  resident 
organizations  and  to  Tribes/TDHEs  that 


partner  with  Tribal  resident 
organizations  (ROs)  and  Tribal  resident 
management  corporations  (RMCs)  to: 
increase  resident  involvement  and 
participation  in  their  housing 
developments;  develop  resident 
management  opportunities;  provide 
resident-led  business  or  cooperative 
development  opportunities;  and  obtain 
necessary  supportive  services  for  self- 
sufficiency.  (See  section  IV.(A)  of  this 
NOFA  for  a  specific  requirements  for 
this  funding  category.) 

(b)  Resident  Capacity  Building  and/or 
Conflict  Resolution.  The  Resident 
Capacity  Building  funding  category 
provides  grants  to  Intermediary 
Resident  Organizations  (IROs)  on  behalf 
of  public  housing  residents,  which 
include  Public  Housing  Site-Based 
Resident  Coiuicils;  Resident 
Management  Corporations;  and  Tribes/ 
TDHEs  on  behalf  of  tribal  housing 
residents,  Tribal  ROs  and  Tribal  RMCs; 
and  those  non-profits  which  operate  - 
associations  and  networks  that 
administer  programs  that  benefit  public 
and  Tribal  housing  resident 
organizations,  for  assistance  to  site- 
based  resident  associations  who  do  not 
yet  have  the  capacity  to  administer  a 
welfare-to-work  program  or  conduct 
management  activities.  The  funds  will 
be  used  to  help  establish  new  resident 
organizations  or  enhance  the  capacity  of 
existing  organizations  to  enable  them  to 
participate  in  housing  agency  decision- 
making, manage  all  or  a  portion  of  their 
developments,  and/or  apply  for  and 
administer  grants.  (See  section  rV.(B)  of 
this  NOFA  for  specific  requirements  for 
this  funding  category).  The  Conflict 
Resolution  (CR)  funding  category 
provides  assistance  to  bitermediary 
Resident  Organizations  (IROs),  Tribes/ 
TDHEs  that  partner  with  Tribal  resident 
organizations  and  Tribal  resident 
management  corporations,  and  those 
non-profits  which  operate  associations 
and  networks  that  administer  programs 
that  benefit  public  and  Tribal  housing 
resident  organizations,  to  partner  with 
professional  mediators  to  resolve 
conflicts  involving  public  housing 
residents,  tribal  housing  residents,  and/ 
or  site-based  resident  associations.  (See 
section  IV.(B)  of  this  NOFA  for  a 
specific  requirements  for  this  funding 
category.) 

(2)  Resident  Service  Delivery  Models  " 

The  Resident  Service  Delivery  Models 
(RSDM)  funding  category  provides 
grants  to  Public  Housing  Agencies 
(PHAs),  Indian  Tribes  and  Tribally 
designated  housing  entities  (TDHEs)  on 
behalf  of  public  and  Tribal  housing 
residents,  or  directiy  to  resident 
management  corporations,  resident 
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councils,  or  resident  organizations, 
including  nonprofit  entities  supported 
by  residents.  There  are  two  types  of 
grants:  (1)  Family — program  related  and 
supportive  services  to  establish  and 
implement  comprehensive  programs 
that  achieve  resident  self-si^ciency  for 
fiomilies.  or  (2)  Elderly  and  Disabled — 
independent  living  for  the  elderly  and 
persons  with  disabilities.  (See  section  V. 
of  this  NOFA  for  a  specific  requirements 
for  this  funding  category.) 

(3)  Service  Coordinator  Renewals 

The  Service  Coordinator  grant 
category  provides  resources  to  PHAs  to 
address  the  needs  of  public  housing 
residents  who  are  elderly  and  disabled 
persons.  Service  coordinators  help 
residents  obtain  supportive  services  that 
are  needed  to  enable  independent 
living.  Only  renewals  of  prior  Public 
Housing  Elderly  and  Disabled  Service 
Coordinator  grants  will  be  funded  imder 
this  NOFA;  no  applications  for  new 
Service  Coordinator  grants  will  be 
accepted.  (See  section  VI.  of  this  NOFA 
for  a  specific  requirements  for  this 
funding  category.) 

(C)  Number  of  Applications  Permitted 

Each  applicant  may  submit  no  more 
than  one  application  under  this  NOFA. 
The  only  exception  is  that  applicants  for 
Sovice  Coordinator  Renewal  grants 
under  section  VI.  of  this  NOFA  may  also 
apply  in  one  additional  funding 
category.  To  avoid  a  duplication  of 
funding,  in  any  funding  category  listed 
here  (Resident  Management  and 
Business  Development;  Capacity 
Building,  Conflict  Resolution;  Resident 
Service  Delivery  Models — Family, 
Resident  Service  Delivery  Models — 
Elderly/Disabled),  there  may  be  no  more 
than  one  application  per  PHA 
development.  (i.e.,  a  PHA  and  one  of  its 
RAs  may  not  both  successfully  submit 
an  application  for  a  Resident  Service 
Delivery  Models'Family  grant  to  serve 
the  same  development.) 

IV.  Technical  Aasistance/Traimng 
Support  for  Resident  Organizations 

(A)  Resident  Management  and  Business 
Development 

(1)  Program  Description 

These  grants  are  available  to  establish 
and  strengthen  organizational  capacity 
for  site-based  resident  associations  that 
do  not  have  the  capacity  to  administer 
a  welfare-to-work  program  or  conduct 
management  activities. 

(2)  Amotmt  Allocated 

(a)  A  total  of  $6  million,  of  which 
$500,000  is  for  Tribes/TDHEs  that 
partner  with  Tribal  ROs  and  Tribal 


RMCs,  is  being  made  available  for 
awards  to  qualified  applicants  for 
Resident  Management  and  Business 
Development  (RMBD)  grants. 

(b)  Maximum  Gtant  Award  for  this 
funding  category  shall  be  $100,000  per 
applicant. 

(3)  Eligible  Applicants 

Site-Based  Resident  Associations 
(RAs),  aty-Wide  Resident 
Organizations  (CWROs),  and  Tribes/ 
TDHEs  that  partner  with  Tribal  ROs  and 
Tribal  RMCs.  If  an  RA  is  a  beneficiary 
or  recipient  of  proposed  grant  activities 
by  a  CWRO,  then  that  RA  cannot  also 
apply  under  this  category.  Previous  TOP 
grantees  must  demonstrate  that  they 
have  spent  at  least  75  percent  of  any 
prior  grant  by  the  publication  date  of 
this  NOFA.  Applications  from  a  Tribe  or 
TDHE  must  include  a  Memorandum  of 
Understanding  (MOU)  (see  section 
IV.(A)(8)(b),  below,  of  this  NOFA)  with 
the  Tribal  RO  or  RMC. 

(4)  Eligible  Participants 

For  applications  that  are  not  fit)m  a 
Tribe  or  TDHE,  at  least  75  percent  of  the 
pecsons  participating  and  receiving 
benefits  bom  RMBD  activities  must  be 
residents  of  conventional  public 
housing;  any  other  persons  (up  to  25 
percent  per  grantee)  participating  or 
receiving  benefits  from  these  programs 
must  be  recipients  of  Section  8 
assistance.  In  addition,  all  applicants 
must  provide  evidence  that  at  least  51 
percent  of  those  served  by  the  activities 
are  households  affected  by  welfare 
reform. 

(5)  Eligible  Activities 

Under  this  funding  category  funds 
may  be  used  for  the  activities  described 
below. 

(a)  Training  related  to  resident-owned 
business  or  cooperative  development 
and  technical  assistance  for  job  training 
and  placement  in  RMC  developments; 

(b)  Technical  assistance  and  training 
in  resident  managed  business 
development  through:  feasibility  and 
market  studies;  development  of  business 
plans;  outreach  activities;  and 
innovative  financing  methods  including 
revolving  loan  funds  and  the 
development  of  credit  luiions;  and  legal 
advice  in  establishing  a  resident- 
managed  business  entity  or  cooperative. 

(c)  Establishing  and  funding  revolving 
loan  funds; 

(d)  Training  residents,  as  potential 
employees  of  an  RMC,  in  skills  directly 
related  to  the  operation,  management, 
maintenance  and  financial  systems  of  a 
development; 

(e)  Training  residents  with  respect  to 
fair  housing  requirements:  and 


(f)  Gaining  assistance  in  negotiating 
management  contracts  and  designing  a 
long-range  planning  system. 

(g)  Provioing  social  support  needs 
(such  as  self  sufficiency  and  youth 
initiatives)  including: 

(i)  Feasibility  studies  to  determine 
training  and  social  services  needs; 

(ii)  Training  in  management-related 
trade  skills,  computer  skills,  and  similar 
skills; 

(iii)  Management-related  employment 
training  and  coimseling  including  job 
search  assistance,  job  development 
assistance,  job  placement  assistance, 
and  follow  up  assistance; 

(iv)  Supportive  services  including: 
child  care  services;  educational  services, 
remedial  education,  literacy  training, 
ESL  instruction,  assistance  in  attaining 
a  GED;  vocational  Iraiuiug  including 
computer  training;  health  care  outreach 
and  referral  services;  meal  services  for 
the  elderly  or  persons  with  disabilities; 
personal  assistance  to  maintain  hygiene/ 
appearance  for  the  elderly  or  persons 
with  disabilities;  housekeeping 
assistance  for  the  elderly  or  persons 
with  disabilities;  transportation 
services;  congregate  services  for  the 
elderly  or  persons  with  disabilities;  and 
case  management; 

(v)  Training  for  programs  such  as 
child  care,  early  childhood 
development,  parent  involvement, 
volunteer  services,  parenting  skills, 
before  and  after  school  programs; 

(vi)  Training  programs  on  health, 
nutrition,  safety  and  substance  abuse; 

(vii)  Workshops  for  youth  services 
including:  child  abuse  and  neglect 
prevention,  tutorial  services,  youth 
leadership  skills,  youth  mentoring,  peer 
pressure  reversal,  life  skills,  and  goal 
planning.  The  workshops  could  be  held 
in  partnership  with  community-based 
organizations  such  as  local  Boys  and 
Girls  Clubs,  YMCA/YWCA,  Boy/Girl 
Scouts,  Campfire,  and  Big  Brother/Big 
Sisters; 

(viii)  Training  in  the  development  of 
strategies  to  successfully  implement  a 
youth  program.  For  example,  assessing 
the  needs  and  problems  of  the  youth, 
improving  youth  initiatives  that  are 
ciurently  active,  and  training  youth, 
housing  agency  sta^,  resident 
management  corporations  and  resident 
councils  on  youth  initiatives  and 
program  activities; 

(ix)  Physical  improvements  to 
facilities  at  public  housing 
developments  in  order  to  provide  space 
for  self-sufficiency  activities  for 
residents,  i.e.  to  provide  cosmetic 
improvements  and  repairs  to  space  to    , 
conduct  community  activities;  or  to 
expand  existing  community  space  for 
proposed  ROSS  activities.  Physical 
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ii  ]  provements  may  not  exceed  50%  of 
tl  ^  total  grant  amoiint  and  must  be 
dilectly  related  to  providing  space  for 
s^if-sufficiency  activities  for  residents. 
Rpjfer  to  Office  of  Management  and 
Bijdget  (OMB)  Circular  A-87,  Cost 
Principles  for  State,  Local  and  Indian 
T  rjbal  Governments; 

II)  Renovation,  conversion,  and  repair 
c^fts  may  be  essential  parts  of  physical 
iiiibrovements.  In  addition, 
aichitectiual,  engineering,  and  related 
p^fessional  services  required  to  prepare 
aitihitectural  plans  or  drawings,  write- 
ubs,  specifications  or  inspections  may 
a]  ao  be  part  of  the  cost  components  to 
lement  physical  improvements. 

,2)  The  renovation,  conversion,  or 
bination  of  vacant  dwelling  imits  in 

'HA  development  to  create  common 

las  to  accommodate  the  provision  of 
portive  services  is  an  eligible 

vity  for  physical  improvement. 

3)  The  renovation  of  existing 
cA^nmon  areas  in  a  PHA  development  to 
aipCommodate  the  provision  of 
supportive  services. 

14)  The  renovation  or  repair  of 
f^lities  located  near  the  premises  of 
oJiB  or  more  PHA  developments  to 
accommodate  the  provision  of 
sikbportive  services. 

15)  Each  applicant  must  submit  a 
d  )$cription  of  the  renovation  or 

CO  aversion  to  be  conducted  along  with 
a  I  udget  and  timetable  for  those 
ai^qvities. 

6)  Each  applicant  must  demonstrate 
commitment  of  assistance  from 

onb  or  more  sources  ensuring  that 
supportive  services  will  be  provided  for 
less  than  2  years  following  the 
pletion  of  renovation,  conversion, 
pair  activities  funded  under  this 
iFA. 

7)  If  renovation,  conversion,  or  repair 
lone  ofF-site,  the  PHA  must  provide 
iiunentation  that  it  has  control  of  the 
posed  property  for  not  less  than  2 

and  preferably  for  4  years  or  more, 
trol  can  be  evidenced  through  a 
lease  agreement,  ownership 
djipiunentation,  or  other  appropriate 
diibumentation. 

(ej)i  Ineligible  Resident  Management  and 
B\isiness  Development  Activities  and 

leligible  activities  and  costs  include 

I  following: 

i)  Entertainment,  including 
associated  costs  such  as  food  and 
beverages,  except  normal  per  diem  for 
nl9als  related  to  travel  performed  in 
connection  with  implementing  the 
W  ( »rk  Plan.  (See  Travel  Notice  for  more 
sp  icific  guidance.) 
I  b)  Purchase  or  rental  of  land. 


(c)  Activities  not  directly  related  to 
the  welfare-to-work  initiatives  (e.g., 
lead-based  paint  testing  and  abatement 
and  operating  capital  for  economic 
development  activities). 

(d)  Purchase  of  any  vehicle  (car,  van, 
bus,  etc.). 

(e)  Payment  of  salaries  for  routine 
project  operations,  such  as  security  and 
maintenance,  or  for  applicant  staff, 
except  that  a  reasonable  amoimt  of  grant 
funds  may  be  used  to  hire  a  person  to 
coordinate  the  Resident  Management 
and  Business  Development  grant 
activities  or  coordinate  on-site  social 
services. 

(f)  Payment  of  fees  for  lobbying 
services. 

(g)  Any  expenditures  that  are 
firaudulent,  wasteful  or  otherwise 
inciured  contrary  to  HUD  or  OMB 
directives. 

(h)  Any  cost  otherwise  eligible  under 
this  program  section  of  this  NOFA  for 
which  funds  are  being  provided  from 
any  other  source. 

(i)  Entertainment  equipment  such  as 
televisions,  radios,  stereos,  and  VCRs. 
An  exception  to  this  item  may  be 
granted  by  the  HUD  Field  Office  or 
AONAP  or  if  funding  is  being  utilized 
specifically  for  the  purposes  of 
establishing  a  business  directly  related 
to  radio,  television  or  film  or  some  other 
form  of  technical  communication,  and 
equipment  is  being  utilized  for  training 
of  residents  or  RAs.  All  such  exceptions 
must  be  authorized  in  writing  by  the 
HUD  Field  Office  or  AONAP  before 
purchases  may  be  made. 

(j)  Any  activity  or  cost  determined  by 
HUD  on  a  case-by-case  good  cause  basis 
to  be  ineligible. 

(7)  Application  Submission 
Requirements 

In  addition  to  addressing  the 
application  submission  requirements 
listed  in  section  IX.,  below,  of  this 
NOFA,  Resident  Management  and  - 
Business  Development  grant 
applications  must  include  a  description 
of  how  they  will  carry  out  and  fund  the 
following  activities  and  costs: 

(a)  Training,  on  HUD  regulations  and 
policies  governing  the  operation  of  low- 
income  public  housing  including 
contracting/procurement  regulations; 
financial  management;  capacity 
building  to  develop  the  necessary  skills 
to  assume  management  responsibilities 
at  the  project  and  property  management: 
and  training  in  accessing  other  funding 
sources. 

(b)  Hiring  trainers  or  other  experts. 
Resident  grantees  must  ensure  that  all 
training  is  provided  by  a  qualified 
public  housing  or  management 
specialist  (Consultant/Trainer),  HUD 


Headquarters,  AONAP  or  Field  staff  or  " 
the  local  PHA.  To  ensure  the  successful 
implementation  of  the  grant  Work  Plan 
activities,  the  applicants  are  required  to 
determine  the  need  to  contract  for 
outside  consulting/training  services. 
The  applicant  and  the  PHA  must  jointly 
select  and  approve  the  consultant/ 
trainer.  Each  applicant  should  make 
maximum  use  of  its  PHA,  non  profit,  or 
other  Federal,  State,  Tribal  or  local 
government  resources  for  technical 
assistance  and  training  needs.  The 
amount  allowed  for  hiring  an  individual 
consultant  for  this  purpose  shall  not 
exceed  30%  of  the  total  grant  award  or 
$30,000,  whichever  is  less.  The  amoimt 
available  for  all  consultants  and 
contracts  shall  not  exceed  50%  of  the 
grant  or  $50,000  whichever  is  less.  HUD 
Field  Offices  and  AONAPs  will  monitor 
this  process  to  ensure  compliance  with 
program  and  OMB  requirements,  and 
particularly  the  requirement  for 
competitive  biddir^. 

(c)  Stipends.  Trainees  and  program 
participants  of  an  RA.  CWRO.  or  Tribe/ 
TDHE  may  only  receive  stipends  for 
participating  in  or  receiving  training 
under  RM  to  cover  the  reasonable  costs 
related  to  participation  in  training  and 
other  activities  in  the  program,  subject 
to  the  availability  of  funds.  The  stipends 
should  be  used  for  additional  costs 
incurred  during  the  training  programs, 
such  as  child  care  and  transportation 
costs.  The  cost  of  stipends  may  not 
exceed  $200  per  month  per  trainee 
without  written  HUD  Field  Office  or 
AONAP  authorization. 

(d)  Reimbiirsement  of  reasonable 
expenses  incurred  by  Officers  and  Board 
members  in  the  performance  of  their 
fiduciary  duties  and/ or  training  related 
to  the  performance  of  their  official 
duties. 

(e)  Travel  directly  related  to  the 
successful  completion  of  the  required 
Work  Plan.  All  grantees  must  adhere  to 
the  travel  policy  established  by  HUD 
Notice  96-18.  The  policy  sets  travel 
costs  at  a  maximum  amount  of  $5,000 
per  RA  without  special  HUD  approval. 

(f)  Child  care  expenses  for  individual 
staff,  board  members,  or  residents  in 
cases  where  those  who  need  child  care 
are  involved  in  training-related 
activities  associated  with  grant 
activities. 

(g)  Costs  incurred  by  a  RA  in  applying 
for  501(c)  tax  exempt  status  with 
Internal  Revenue  Service. 

(h)  Administrative  costs.  These  costs 
are  necessary  for  the  implementation  of 
grant  activities.  Administrative  costs  are 
not  to  exceed  20%  of  the  grant. 
Appropriate  administrative  costs 
include,  but  are  not  limited  to,  the 
following  reasonable  costs  or  activities: 
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(i)  Space  and  equipment. 
Maintenance,  utility  costs,  postage, 
building  lease/rental  costs,  purchase  or 
lease  of  telephone,  computer,  printing, 
copjring,  and  sundry  non-dwelling 
equipment  (such  as  office  supplies, 
software,  and  furniture).  A  grantee  must 
justify  the  need  for  this  equipment  or 
space  based  on  services  being  delivered 
in  relationship  to  implementing  its 
approved  grant  activities. 

lii)  Grant  contract  and  financial 
management.  If  a  grantee  is  unable  to 
obtain  the  services  of  a  Contract 
Administrator  or  accoimtant  without 
charge,  the  cost  for  a  Contract 
Administrator  and  or  accountant  is 
eligible.  The  grantee  is  required  to 
maintain  documentation  on  file 
showing  what  efforts  it  made  to  obtain 
the  services  of  a  Contract  Administrator 
cost-free. 

(iii)  Technical  assistance  regarding 
any  other  service  and/or  resource, 
including  case  management,  that  are 
proposed  by  applicants  and  approved 
by  HUD. 

(iv)  Rental  or  lease  of  a  car,  van,  or 
bus  by  resident  grantees  to  attend 
training; 

(8)  Threshold  Requirements 

(a)  Focus  on  Residents  Affected  by 
Welfare  Reform.  The  application  must 
contain  written  evidence  provided  by 
the  PHA  to  the  applicant,  or  by  Tribe  or 
TDHE  that  at  least  51  percent  of  the 
public  or  Tribal  hoiising  residents 
(including  Section  8  tenants  as 
applicable)  to  be  included  in  the 
proposed  program  are  affected  by  the 
welfare  reform  legislation,  including 
TANF  recipients  and,  if  affected,  legal 
immigrants  and  SSI  recipients.  Elderly 
or  disabled  residents  not  otherwise 
affected  by  welfare  reform  may  be 
included  towards  meeting  the  51 
percent  requirement  if,  under  the  grant, 
they  mil  provide  services  such  as  child 
care  or  mentoring  to  persons  affected  by 
welfare  reform. 

(b)  Partnership  between  the  Resident 
Association  and  the  PHA  or  the  Tribal 
RO  or  RMC  and  the  Tribe/TDHE. 

(1)  The  application  must  contain  a 
signed  Memorandum  of  Understanding 
(MOU)  between  the  RA  and  the  PHA  or 
the  Tribe/TDHE  and  the  Triba!  RO  or 
RMC  which  describes  the  specific  roles, 
responsibilities  and  activities  to  be 
undertaken  between  the  two  entities. 

(2)  The  MOU,  at  a  minimum,  must 
identify  the  principal  parties  (i.e.  the 
name  of  the  PHA  and  RA  or  the  Tribe/ 
TDHE  and  the  Tribal  RO  or  RMC),  the 
terms  of  the  agreement  (expectations  or 
terms  for  each  party),  and  indicate  that 
the  agreement  pertains  to  the  support  of 
the  grant  application.  This  dociunent  is 


the  basis  for  foundation  of  the 
relationship  between  the  RA  and  PHA 
or  the  Tribe/TDHE  and  the  Tribal  RO  or 
RMC.  It  must  be  precise  and  oudine  the 
specific  duties  and  objectives  to  be 
accomplished  under  the  grant.  All 
MOUs  must  be  finalized,  dated  and 
signed  by  duly  authorized  officials  of 
both  the  RA  and  PHA  or  the  Tribe/ 
TDHE  and  the  Tribal  RO  or  RMC  upon 
submission  of  the  application.  A  sample 
MOU  will  be  provided  in  the 
application  kit. 

(c)  Accessible  Community  Facility. 
The  applicant  must  provide  evidence 
(e.g.  through  an  executed  use  agreement 
and/or  in  the  MOU  with  the  PHA)  that 

a  majority  of  the  proposed  activities  will 
be  administered  at  community  facilities 
within  easy  access  (i.e.,  walking  or  by 
direct  (no  transfers  required), 
convenient,  inexpensive  and  reliable 
transport)  of  the  property  or  properties 
represented  by  the  applicant.  The 
community  facility  must  also  meet  the 
structural  accessibility  requirements  of 
section  504  of  the  Rehabilitation  Act 
and  the  Americans  with  Disabilities  Act. 

(d)  Match  Requirement. 

(1)  The  applicant  must  supplement 
grant  funds  with  an  in-kind  and/or  cash 
match  of  not  less  than  25%  of  the  grant 
amount.  This  match  does  not  have  to  be 
a  cash  match.  The  match  may  include: 
the  value  of  in-kind  services, 
contributions  or  administrative  costs 
provided  to  the  applicant;  funds  from 
Federal  sources  (but  not  ROSS,  EDSS, 
TOP  or  SC  funds);  funds  from  any  State 
or  local  government  sources;  and  funds 
irova  private  contributions. 

(2)  The  application  must  demonstrate 
that  the  cash  or  in-kind  resources  and 
services,  which  the  applicant  will  use  as 
match  amoimts  (including  resoiuces 
from  the  applicant's  Comprehensive 
Grant,  other  governmental  imits/ 
agencies  of  any  type,  and/or  private 
sources,  whether  for-profit  or  not-for- 
profit),  are  firmly  committed  and  will 
support  the  proposed  grant  activities. 
"Firmly  committed"  means  there  must 
be  a  written -agreement  to  provide  the 
resources  and  services,  signed  by  an 
official  legally  able  to  make 
commitments  on  behalf  of  the 
organization.  The  written  agreement 
may  be  contingent  upon  an  applicant 
receiving  a  grant  award. 

(3)  The  following  are  guidelines  for 
valuing  certain  types  of  in-kind 
contributions: 

(i)  The  value  of  volimteer  time  and 
services  shall  be  computed  at  a  rate  of 
six  dollars  per  hour  except  that  the 
value  of  volunteer  time  and  services 
involving  professional  and  other  special 
skills- shall  be  computed  on  the  basis  of 
the  usual  and  customary  hourly  rate 


paid  for  the  service  in  the  community 
where  the  activity  is  located. 

(ii)  The  value  of  any  donated  material, 
equipment,  building,  or  lease  shall  be 
computed  based  on  the  fair  market 
value  at  time  of  donation.  Such  value 
shall  be  dociunented  by  bills  of  sales, 
advertised  prices,  appraisals,  or  other 
information  for  comparable  property 
similarly  situated  not  more  than  one- 
year  old  taken  from  the  community 
where  the  item  or  activity  is  located,  as 
appropriate. 

(e)  Contract  Administrator.  For 
applicants  other  than  Tribes/TDHEs, 
unless  HUD  or  an  Independent  Public 
Accoiuitant  has  determined  that  the 
applicant's  financial  management 
system  and  procurement  procedures 
fully  comply  with  24  CFR  part  84,  the 
application  must  contain  evidence  that 
the  applicant  will  use  the  services  of  a 
Contract  Administrator  in  administering 
the  grant.  Troubled  PHAs  are  not 
eligible  to  be  Contract  Administrators. 
In  cases  where  the  Contract 
Administrator  is  the  PHA,  the  contract 
administration  responsibilities  can  be 
incorporated  into  die  MOU  discussed 
above. 

(f)  Applicant  Non-Profit  Status. 
Applications  that  are  RAs/RCs/RMCs/ 
CWROs  must  include  evidence  that  the 
applicant  is  registered  with  the  State  as 
a  nonprofit  corporation  at  the  time  of 
application  submission.  CWROs  only 
must  have  501(c)  status  with  the  United 
States  Internal  Revenue  Service  at  the 
time  of  application  submission. 

(g)  Certification  of  Elections.  Resident 
Organization  applicants  must  submit 
certification  of  the  RA  board  election, 
signed  by  the  local  PHA  and/or  an 
independent  third-party  monitor  and 
notarized. 

(h)  Compliance  with  Current 
Programs.  The  applicant  must  provide  a 
validcertification  on  the  format 
provided  in  the  application  kit  that  it  is 
not  the  subject  of  uiuesolved  HUD 
Office  of  Inspef^tor  General  findings  and 
that  it  and  the  contract  administrator  are 
not  in  default  at  the  time  of  application 
submission  with  respect  to  any  previous 
HUD-funded  grant  programs  the 
applicant  or  contract  administrator  has 
received. 

(i)  List  ofRAs  Receiving  Support. 
CWRO  applications  must  list  in  their 
application  the  name  of  the  RAs  that 
will  receive  services  and  must  submit 
letters  of  support  bom  each  RA 
identified  in  the  application. 

(9)  Application  Selection  Process 

Applicants  for  Resident  Management 
and  Business  Development  grants  are 
required  to  address  application 
submission  requirements,  but  are  not 


re<  [uired  to  address  selection  factors. 
E|[  gibility  will  be  determined  by 
afa  plications  that  meet  the  threshold 
■quirements  of  sections  IV.(A)(8)  and 
of  this  NOFA.  HUD  will  accept  for 
ding  the  first  five  eligible 
lications  from  each  of  the  ten  federal 
ons  and  from  ONAP  National 

Office  in  Denver  (ONAP)  on  a 
t-come,  first-serve  basis  for  60  days 
after  this  NOFA  is  published.  Any  funds 
rcinaining  after  majcing  awards  to  the 
;t  five  eligible  applications  from  each 
on  and  ONAP  will  be  awarded  to  the 

eligible  application  from  each 
ion  or  ONAP,  then  the  next,  and  so 
fitinh  imtil  funds  are  exhausted.  If 

cient  funds  are  not  available  in  any 
itind  to  fund  an  eligible  application 
m  each  region,  the  eligible 
iplications  will  then  be  funded  in  the 
er  in  which  they  were  received 
r^ardless  of  region.  If  sufficient  funds 
a  re  not  available  in  any  round  to  fund 
a  [^  eligible  application  from  ONAP,  or  if 
fuhds  remain  available  after  funding 
every  eligible  ONAP  application,  the 
rfetnaining  funds  are  transferable  to 
other  funding  categories  in  this  NOFA 
ill  the  following  order:  first,  to 
q  I  lalifying  applications  from  Tribes/ 
IpHEs  for  Resident  Service  Delivery 
f  nodel  grants  under  section  V.  of  this 
NOFA;  second  to  qualifying 

plications  fi-om  Tribes/TDHEs  for 
sident  Capacity  Building  and/or 
nflict  Resolution  grants  imder  section 
.(B)  of  this  NOFA;  third,  to  qualifying 
plications  for  Resident  Management 
d  Business  Development  grants  under 
s  section  IV.(A)  from  applicants  that 
not  Tribes/TDHEs.  In  addition,  if  all 
ds  are  not  awarded  in  this  funding 
itegory  to  eligible  regional  applications 
eived  within  60  days  after  this  NOFA 
is  published,  funds  are  transferable  to 
dlber  non-Tribe/TDHE  funding 
itegories  in  this  NOFA  in  the  following 
er:  first,  service  coordinators  under 
^^ion  VI.  of  this  NOFA;  second, 
I  :^sident  Capacity  Building  and/or 
Conflict  Resolution  under  section  IV.  (B) 
qi  this  NOFA;  third,  Resident  Service 
livery  Models  under  section  V.  of  this 
)FA.  Where  physical  development 
^(^vities  are  proposed,  HUD  will 
[i^rform  an  environmental  review,  to  the 
e^^tent  required  by  24  CFR  part  50.  prior 

award.  The  results  of  the 
( 4vironmental  review  may  require  that 
I  iroposed  activities  be  modified  or 
]  iroposed  sites  rejected. 

jo)  Grant  Term 

The  grant  term  for  Resident 
anagement  and  Business  Development 
ts  is  thirty-six  months  from  the 
execution  date  of  the  grant  agreement. 


(B)  Capacity  Building  and/or  Conflict 
Resolution 

(1)  Program  description 

These  grants  are  available  for  two 
types  of  awards: 

-    (a)  Conflict  Resolution  Grants  (CR)  are 
available  to  secure  the  services  of 
professional  mediators  to  resolve 
conflicts  involving  public  or  Tribal 
housing  residents  and/or  Site-Based 
Resident  Associations  or  Tribal  ROs  or 
RMCs.  For  Conflict  Resolution  Grants,  a 
skilled  mediator  or  partner,  under  the 
auspices  of  an  applicant,  will  bridge 
impasses  between  residents  and/or 
factions  within  specific  developments, 
among  active  participants  of  a  Site- 
Based  Resident  Association  (RA)  or 
Tribal  ROs  or  RMCs,  or  between  an  RA 
or  Tribal  RO  or  RMC  and  its  partners, 
especially  local  Housing  Agencies.  The 
scope  of  conflict  resolution  activities 
may  include  support  for  multicultural 
cooperation  and  communication.  The 
applicant  must  apply  in  partnership 
with  a  recognized  professional 
mediation  organization.  All  mediators 
must  have  entered  into  at  least  one 
referral  agreement  with  judicial,  law 
enforcement  or  social  services  agencies 
to  mediate  for  public  housing  residents 
served  by  the  agency.  After  awarding 
the  grants,  HUD  would  refer  cases 
requiring  mediation  to  the  grantee.  Also 
conflicting  parties,  on  their  own 
initiative,  could  make  requests  for 
mediation  services  directly  to  the 
grantee.  While  mediating  for  residents 
and  their  partners,  the  professional 
mediators  would  also  train  grantee  staff 
in  mediation  principles  and  skills  for 
mediation  in  the  future. 

(b)  Capacity  Building  Grants  (CB)  are 
available  to  provide  technical  assistance 
and  training  activities  to  establish  and 
strengthen  organizational  capacity  for 
site-based  resident  associations  or  Tribal 
ROs  or  RMCs  that  do  not  have  the 
capacity  to  administer  welfare-to-work 
and  other  programs,  work  with  PHAs, 
Tribes  or  TDHEs,  or  conduct 
management  activities.  Capacity 
Building  Grants  will  be  targeted  to  help 
establish  new  site-based  resident 
organizations  or  enhance  the  capacity  of 
existing  organizations  to  assist 
residents,  participate  in  Housing 
Agency  decision  making,  manage  all  or 
a  portion  of  their  housing  development, 
and  develop  skills  and  expertise  needed 
to  administer  grants. 

(2)  Amount  Allocated  for  Capacity 
Building  and/or  Conflict  Resolution 

(a)  $5  million  is  available  for  CB/CR 
awards,  of  which  $400,000  is  for 
applications  from  Indian  Tribes  or 
TDHEs. 


(b)  The  maximum  grant  award  will  be 
$15,000  per  RA  represented,  up  to  the 
following  maximimis:  $105,000  for  Qty- 
Wide  Resident  Organizations  (CWROs), 
Indian  Tribes,  or  TDHEs  and  $240,000 
per  applicant  for  all  other  applicants  in 
these  funding  categories.  An  applicant 
that  is  not  a  CWRO,  an  Indian  Tribe,  or 
a  TDHE  is  required  to  serve  a  minimimi 
of  10  RAs. 

(3)  Eligible  applicants 

(a)  Intermediary  Resident 
Oi^anizations  (IROs)  on  behalf  of  public 
housing  residents,  which  include  Public 
Housing  Site-Based  Resident  Councils; 
Resident  Management  Corporations;  and 
Tribes/TBHEs  on  behalf  of  tribal 
housing  residents.  Tribal  ROs  and  Tribal 
RMCs  may  apply  for  Capacity  Building 
and/or  Conflict  Resolution  grants.  IKUs 
include  National  Resident 
Organizations,  Statewide  Resident 
Organizations,  Regional  Resident 
Organizations,  City- Wide  Resident 
Organizations,  and  Jurisdiction- Wide 
Resident  Organizations. 

(b)  Non-profits  that  operate  as 
associations  and/or  networks  that 
administer  programs  that  benefit  public 
and  Tribal  housing  resident 
organizations  are  also  eligible  for  this 
funding  category. 

(c)  An  applicant  that  is  not  a  CWRO 
must  serve  a  minimum  of  10  RAs. 

(d)  Previous  TOP  grantees  must 
demonstrate  that  they  have  spent  at 
least  75  percent  of  any  prior  grant  by  the 
publication  date  of  this  NOFA. 

(4)  Eligible  Activities 

(a)  Conflict  resolution.  Conflict 
resolution  grant  activities  may  include, 
but  are  not  limited  to: 

(i)  Efforts  to  address  conflicts  related 
to  gang  violence; 

(ii)  Establishing  violence-free  zones  to 
enhance  the  quality  of  living 
environment  for  public  housing 
residents; 

(iii)  Training  programs  on  mediation 
and  communication  skills; 

(iv)  Training  programs  on  dispute 
resolution  and  reconciliation,  including 
training  addressing  racial,  ethnic  and 
other  forms  of  diversity; 

(v)  Workshops  for  youth  services 
including:  child  abuse  and  neglect 
prevention,  tutorial  services,  youth 
leadership  skills,  youth  mentoring,  peer 
pressure  reversal,  life  skills,  goal 
planning,  health,  and  nutrition.  The 
workshops  may  be  held  in  partnership 
with  commimity-based  organizations 
such  as  local  Boys  and  Girls  Clubs, 
YMCA/YWCA,  Boy/Girl  Scouts, 
Campfire  and  Big  Brother/Big  Sisters, 
etc. 
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(vi)  Traiiiiiig  in  the  development  of 
strategies  to  successfully  implement  a 
youth  program.  For  example,  assessing 
the  needs  and  problems  of  youth, 
improving  youth  initiatives  that  are 
ciurendy  active,  and  training  youth, 
housing  agency  staff,  resident 
management  corporations  and  resident 
councils  on  youth  initiatives  and 
program  activities. 

(b)  Capacity  Building.  Eligible 
activities  for  CB  grants  may  include,  but 
are  not  limited  to: 

(i)  Training  Board  members  in 
community  wganizing,  Board 
development,  and  leadership  training: 

(ii)  Determining  the  feasibility  of  and 
training  existing  resident  groups  for 
resident  management  or  for  a  specific 
resident  management  project; 

(iii)  Assisting  in  the  creation  of  an 
RMC,  such  as  consulting  and  legal 
assistance  to  incorporate,  preparing  by- 
laws and  drafting  a  corporate  charter; 

(iv)  Developing  the  management 
capabilities  of  existing  resident 
oreanizations; 

(v)  Determining  the  feasibility  of 
homeownership  by  residents,  including 
assessing  the  iaasibility  of  other  housing 
(including  HUD-owned  or  held  single  or 
multi-family)  affordable  for  purchase  by 
residents. 

(5)  Ineligible  Activities 

Ineligible  activities  are  the  same  as 
those  listed  in  section  IV.(A)(6)  of  this 
NOFA,  above.  In  addition,  physical 
development  activities  are  not  eligible 
for  funding  Under  CB  or  CR  grants. 

(6)  Application  Submission 
Requirements 

In  addition  to  addressing  the 
application  submission  requirements 
listed  in  section  DC.,  below,  of  this 
NOFA,  applicants  for  the  CB  and  CR 
grants  must  provide  a  narrative 
description  of  proposed  activities  that 
addresses  the  following  information:  a 
description  of  the  geographic 
boundaries  of  the  RAs  or  Tribal  ROs  or 
RMCs  included  in  tbe  application:  a 
description  of  the  public  or  Tribal 
housing  community;  a  detailed 
description  of  the  issues  or  problems 
involved  with  each  RA  or  Tribal  RO  or 
RMC  to  be  served  by  the  grant;  and  the 
resources  that  are  currently  being 
devoted  to  the  problem  or  issue  imder 
consideration. 

(7)  Threshold  Requirements 

(a)  Written  Agreement  with  Mediator. 
Conflict  Resolution  applicants  only 
must  have  a  written  agreement  with  a 
professional  mediator  or  mediation 
organization  (mediator/partner) 
outlining  the  roles  and  responsibilities 


of  each  party,  as  well  as  any 
compensation  to  the  mediator/partner 
(which  must  be  reasonable  and  based  on 
the  work  to  be  performed)  defined.  The 
written  agreement  must  specify, 
consistent  with  the  work  ^lan.  that  the 
mediator/partner  will  train  grantee  staff 
and/or  volunteers  such  that  the  grantee 
will  be  capable  of  providing  mediation 
assistance  independendy  by  the  end  of 
the  grant  term; 

(b)  Mediation  Experience/Referral 
Agreement.  Conflict  Resolution 
applicants  only  must  provide  evidence 
that  their  mediator/partner  that  are 
PHAs  have  at  least  three  years  of 
experience  in  providing  mediation 
services  and  at  least  two  years  of 
experience  in  mediation  training;  and 
include  one  referral  agreement  with  a 
judicial,  law  enforcement  or  social 
service  agency  such  as  the  coiul  system 
or  Welfare  Department  for  mediation 
referral  of  public  housing  residents. 

(c)  Applicant  Non-Profit  Status.  Both 
CB  and  CR  applications  that  are  not 
Tribes/TDHEs  must  provide  evidence 
that  the  applicant  is  registered  with  the 
State  as  a  nonprofit  corporation  and  has 
501(c)  status  with  the  United  States 
Internal  Revenue  Service  at  the  time  of 
application  submission. 

(d)  Compliance  with  Current 
Programs.  Both  CB  and  CR  applicants 
must  provide  certification  on  the  format 
provided  in  the  application  kit  that  the 
applicant  and  the  mediation  partner  are 
not  in  default  at  the  time  of  application 
submission  with  respect  to  any  previous 
HUD  funded  grant  programs  the 
applicant  received  and  that  there  are  no 
unresolved  Office  of  Inspector  General 
findings  against  the  applicant  or 
mediation  partner. 

(e)  Match  Requirement. 

(i)  Both  CB  and  CR  applicants  must 
supplement  grant  funds  with  an  in-kind 
and/or  cash  match  of  not  less  that  25% 
of  the  grant  amount  This  match  does 
not  have  to  be  a  cash  match.  The  match 
may  include:  the  value  of  in-kind 
services,  contributions  or  administrative 
costs  provided  to  the  applicant;  funds 
fit>m  Federal  sources  (but  not  ROSS, 
EDSS,  TOP,  or  SC  ftmds);  funds  from 
any  State  or  local  government  sources; 
and  funds  frtim  private  contributions. 

(ii)  Both  CB  and  CR  appUcations  must 
demonstrate  that  the  cash  or  in-kind 
resources  and  services,  which  the 
applicant  will  use  as  match  amounts 
(including  resources  bom  the 
applicant's  Comprehensive  Grant,  other 
governmental  units/agencies  of  any 
type,  and/or  private  sources,  whether 
for-profit  or  not-for-profit),  are  firmly 
committed  and  will  support  the 
proposed  grant  activities.  "Firmly 
committed"  means  there  must  be  a 


written  agreement  to  provide  the 
resources  and  services,  signed  by  an 
ofBcial  legally  able  to  make 
commitments  on  behalf  of  the 
organization.  The  written  agreement 
may  be  contingent  upon  an  applicant 
receiving  a  grant  award. 

(iii)  The  following  are  guidelines  for 
valuing  certain  types  of  in-kind 
contributions: 

(1)  The  value  of  volunteer  time  and 
services  shall  be  computed  at  a  rate  of 
six  dollars  per  hour  except  that  the 
value  of  volunteer  time  and  services 
involving  professional  and  other  special 
skills  shall  be  computed  on  the  basis  of 
the  usual  and  customary  hoiuly  rate 
paid  for  the  service  in  the  community 
where  the  activity  is  located. 

(2)  The  value  of  any  donated  material, 
equipmeul.  buildiug.  or  lease  shall  be 
computed  based  on  the  fair  market 
value  at  time  of  donation.  Such  value 
shall  be  dociunented  by  bills  of  sales, 
advertised  prices,  appraisals,  or  other 
information  for  comparable  property 
similarly  situated  not  more  than  one- 
year  old  taken  from  the  community 
where  the  item  or  activity  is  located,  as 
appropriate. 

U)  List  of  RAs  Receiving  Support  In 
both  CB  and  CR  applications  eligible 
applicants  must  list  in  their  application 
the  name  of  the  RAs  or  Tribal  ROs  or 
RMCs  that  will  receive  training, 
technical  assistance  and/or  coordinated 
supportive  services  and  must  submit 
letters  of  support  from  each  entity 
identified  in  the  application. 

(8)  Application  Selection  Process 

Applicants  for  Conflict  Resolution  or 
Capacity  Building  grants  are  required  to 
address  application  submission 
requirements  but  are  not  required  to 
address  selection  factors.  Applicants  are 
required  to  include  letters  of  support 
bom  the  PHA  or  Tribe  on  behalf  of  RAs 
or  Tribal  ROs  and  RMCs  to  be  served 
(see  section  IV.(B)(7)(f),  above,  of  this 
NOFA).  Eligibility  will  be  determined 
by  applications  that  meet  the  threshold 
requirements  of  sections  IV.(B)(7)  and 
Vn.  of  this  NOFA.  HUD  will  accept  for 
funding  the  first  two  eligible 
applications  bom  each  of  the  ten  federal 
regions  and  bom  ONAP  National 
Program  OfBce  in  Denver  (ONAP)  on  a 
first-come,  first-serve  basis  for  60  days 
after  this  NOFA  is  published.  Any  funds 
remaining  after  making  awards  to  the 
first  two  eligible  applications  from  each 
region  or  ONAP  will  be  awarded  to  the 
next  eligible  application  from  each 
region  or  ONAP,  then  the  next,  and  so 
forth  until  funds  are  exhausted.  If 
siifficient  funds  are  not  available  in  any 
roimd  to  fund  an  eligible  application 
from  each  region,  the  eligible 
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aplplications  will  then  be  funded  in  the 
order  in  which  they  were  received 
regturdless  of  region.  If  sufficient  funds 
ar^  not  available  in  any  round  to  fund 
an  eligible  application  from  ONAP,  or  if 
fubds  remain  available  after  funding 
ev«ry  eligible  ONAP  application,  the 
ren^ining  funds  are  transferable  to 
ot  iter  funding  categories  in  this  NOFA 
in  the  following  order:  first,  to 
qv  dlifying  applications  from  Tribes/ 
TI)|ffis  for  Resident  Service  Delivery 
M  [^el  grants  imder  section  V.  of  this 
N(  JFA;  second  to  qualifying 
aiiplications  from  Tribes/TDHEs  for 
R04ident  Management  and  Business 
Development  grants  imder  section 
IV-IA)  of  this  NOFA;  third,  to  quahfying 
ariblications  for  Resident  Capacity 
Bijillding  and/or  Conflict  Resolution 
grapts  under  this  section  Tv  .(B)  from 
applicants  that  are  not  Tribes/TDHEs.  In 
addition,  if  all  funds  are  not  awarded  in 
thjis  funding  category  to  eligible  regional 
applications  received  within  60  days 
af^cr  this  NOFA  is  published,  funds  are 
isferable  to  other  non-Tribe/TDHE 
iding  categories  in  this  NOFA  in  the 
Uowing  order:  first,  service 
ccibrdinators  imder  section  VI.  of  this 
NOFA;  second.  Resident  Capacity 
Biiilding  and/or  Conflict  Resolution 
utder  section  IV.  (B)  of  this  NOFA; 
rd.  Resident  Service  Delivery  Models 
ler  section  V.  of  this  NOFA. 

(gjll  Granf  Term 

The  grant  term  for  both  Capacity 
lading  and  Conflict  Resolution  grants 
yr-six  months  from  the  execution 
dkie  of  the  grant  agreement. 

Vi  Resident  Service  Delivery  Models 
dt^DM) 


U^. 


Program  Description 


(1)  Resident  Service  Delivery  Models — 
Fi  I  niUes 

These  grants  provide  services  to  assist 
e^gible  residents  to  become 
economically  self-sufficient,  particularly 
fmiilies  with  children  where  the  head 
oi  bousehold  would  benefit  from  the 
rdQeipt  of  supportive  services  and  is 
vijcirking,  seeking  work,  or  is  preparing 
fqi  work  by  participating  in  job-training 
o^jeducational  programs.  Grants  provide 
sikbport  for  program  activities  essential 
to  facilitate  economic  uplift  and  provide 
aM:ess  to  the  skills  and  resources 
n^^led  for  employment,  job 
development  and  business 
development. 

(J ;  Resident  Service  Delivery  Models — 
E  'i  lerly/Disabled 

This  grant  category  provides 
SI  1  pportive  services  for  elderly  residents 
ai  I  i  persons  with  disabilities. 


(B)  Amount  Allocated 

(1)  Amount  Allocated  for  Resident 
Service  Delivery  Models 

For  RSDM,  $40.6  million  is  available 
for  eligible  applicants.  Of  this  amount 
$2  million  is  available  for  Tribes/ 
TDHEs.  ^ 

(2)  Maximum  Grant  Award 

(a)  For  PHAs  and  Tribes/TDHEs,  the 
maximum  grant  application  award  will 
be  based  on  the  number  of  occupied 
units  for  family  or  the  elderly  and 
persons  with  disabilities,  as  applicable. 
For  the  RSDM  category,  PHAs  must  use 
the  number  of  occupied  units  to 
determine  the  maximimi  grant  amount 
in  accordance  with  the  categories  listed 
below  for  family: 

(i)  For  PHAs  and  Tribes/TDHEs  with 
1  to  780  occupied  family  units,  the 
maximum  grant  award  is  $75,000. 

(ii)  For  PHAs  and  Tribes/TDHEs  with 
781  to  7,300  occupied  family  units,  the 
maximum  grant  award  is  $250,000. 

(iii)  For  PHAs  and  Tribes/TDHEs  with 
7,301  or  more  occupied  family  units,  the 
maximum  grant  award  is  $500,000. 

(b)  For  Elderly  and  Disabled  RSDM 
grants,  PHAs  and  Tribes/TDHEs  may 
apply  for  the  below  listed  maximiuns: 

(i)  For  1  to  217  units  occupied  by 
elderly  residents  or  persons  with 
disabilities,  the  maximum  grant  award 
is  $27,125. 

(ii)  For  218  to  1,155  units  occupied  by 
elderly  residents  or  persons  with 
disabilities,  the  maximum  grant  award 
is  $100,000. 

(iii)  For  1,156  or  more  units  occupied 
by  elderly  residents  or  persons  with 
disabilities,  the  maximum  grant  award 
is  $150,000. 

(c)  The  maximum  grant  award  for  RAs 
is  $75,000. 

(d)  Non  profit  entities  supported  by 
residents  or  RAs  are  limited  to  $75,000 
for  each  RA.  Non  profit  entities 
supported  by  residents  may  be  awarded 
no  more  than  three  awards  for  different 
RAs. 

(e)  Tribes/TDHEs  should  use  the 
number  of  units  counted  as  Formula 
Current  Assisted  Stock  for  Fiscal  Year 
1998  as  defined  in  24  CFR  1000.316. 
Tribes  who  have  not  previously 
received  funds  from  the  Department 
under  the  1937  Act  shoul4  count 
housing  imits  under  management  that 
are  owned  and  operated  by  the  Tribe 
and  are  identified  in  their  housing 
inventory  as  of  September  30. 1997. 

(3)  If  all  funds  are  not  awarded  in  one 
funding  category,  funds  are  transferable 
to  the  other  funding  categories  in  this 
NOFA. 


(C)  Eligible  Applicants 

(1)  Family 

This  funding  category  provides  grants 
to  PHAs,  Indian  Tribes  and  TDHEs  on 
behalf  of  public  and  Tribal  housing 
residents,  or  directly  to  resident 
management  corporations,  resident 
councils,  or  resident  organizations, 
including  nonprofit  entities  supported 
by  residents,  to  enable  them  to  establish 
and  implement  comprehensive 
programs  that  assist  residents  in 
becoming  self-sufficient  and/or  enable 
independent  living  and  aging  in  place. 

(2)  Elderly  and  Disabled 

PHAs,  Indian  Tribes  and  TDHEs  are 
eligible  appUcants  in  providing 
supportive  services  for  the  elderly  and 
disabled. 

(3)  Previous  Grantees 

Previous  EDSS,  TOP,  or  Service 
Coordinator  grantees  must  demonstrate 
that  they  have  spent  at  least  75  percent 
of  any  prior  grant  by  the  publication 
date  of  this  NOFA. 

(4)  Joint  Applications 

Two  or  more  applicants  may  join 
together  to  submit  a  joint  application  for 
proposed  grant  activities.  Joint 
applications  must  designate  a  lead  -~ 
applicant.  All  parties  in  a  joint 
application  (lead  or  non-lead)  are 
considered  to  be  applying  for  ROSS  and 
are  therefore  subject  to  the  limit  of  one 
ROSS  application  per  applicant,  with 
the  exception  of  those  Service 
Coordinator  applicants  that  may  also 
apply  in  one  additional  ROSS  category. 
Funding  for  joint  applications  may  not 
exceed  the  stated  maximum  for  this 
funding  category. 

(D)  Eligible  Participants 

At  least  75  percent  of  the  persons 
participating  and  receiving  benefits 
from  these  activities  must  be  residents 
of  conventional  public  housing  or  Tribal 
housing.  For  applications  that  are  not 
from  a  Tribe  or  TDHE,  any  other  persons 
(up  to  25  percent  per  grantee) 
participating  or  receiving  benefits  from 
these  programs  must  be  recipients  of 
Section  8  assistance. 

(E)  Eligible  Activities 

Funds  may  be  used  for  the  activities 
described  below,  according  to  whether 
the  application  is  for  the  family 
category,  or  elderly  and  disabled 
category. 

(1)  Family 

(a)  Program  Coordinator.  Applicants 
are  encouraged  to  include  a  Program 
Coordinator  for  proposed  RSDM 
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activities  for  the  entire  tenn  of  the  grant. 
A  Program  Coordinator  is  a  person  who 
is  responsible  for  coordinating  various 
proposed  activities  to  ensure  that  their 
accomplishment  will  assist  in  achieving 
overall  grant  goals  and  objectives. 

(b)  Physical  improvements  to  provide 
space  for  self-sulficiency  activities  for 
residents,  i.e.  to  provide  cosmetic  and 
repairs  for  space  to  conduct  community 
activities;  or  to  expand  existing 
community  space  for  proposed  ROSS 
activities.  Physical  improvements  may 
not  exceed  50%  of  the  total  grant 
amount  and  must  be  directly  related  to 
providing  space  for  self-sufficiency 
activities  for  residents.  Refer  to  Office  of 
Management  and  Budget  (0MB) 
Circular  A-87,  Cost  Principles  for  State, 
Local  and  Indian  Tribal  Governments. 

(i)  Renovation,  conversion,  and  repair 
costs  may  be  essential  parts  of  physical 
improvements.  In  addition, 
architectural,  engineering,  and  related 
professional  services  required  to  prepare 
architectural  plans  or  drawings,  write- 
ups,  specifications  or  inspections  may 
also  be  part  of  the  cost  components  to 
implement  physical  improvements. 

(ii)  The  renovation,  conversion,  or 
combination  of  vacant  dwelling  units  in 
a  housing  development  to  create 
common  areas  to  accommodate  the 
provision  of  supportive  services  is  an 
eligible  activity  for  physical 
improvement. 

(iii)  The  renovation  of  existing 
conunon  areas  in  a  housing 
development  to  accommodate  the 
provision  of  supportive  services. 

(iv)  The  renovation  or  repair  of 
fecilities  located  near  the  premises  of 
one  or  more  housing  developments  to 
accommodate  the  provision  of 
supportive  services. 

(v)  Each  applicant  should  submit  a 
description  of  the  renovation  or 
conversion  to  be  conducted  along  with 
a  budget  and  timetable  for  those 
activities. 

(vi)  Each  applicant  must  demonstrate 
a  firm  commitment  of  assistance  from 
one  or  more  sotuces  ensuring  that 
supportive  services  will  be  provided  for 
not  less  than  2  years  following  the 
completion  of  renovation,  conversion, 
or  repair  activities  funded  under  this 
NOFA. 

(vii)  If  renovation,  conversion,  or 
repair  is  done  off-site,  the  applicant 
must  provide  dociunentation  that  it  has 
control  of  the  proposed  property  for  not 
less  than  2  years  and  preferably  for  4 
years  or  more.  Control  can  be  evidenced 
through  a  lease  agreement,  ownership 
documentation  or  other  appropriate 
documentation. 


(c)  EntrepreneuTship  training  (literacy 
training,  computer  skills  training, 
business  development  planning). 

(d)  Entrepreneurship  development 
(entrepreneurship  training  curriculum, 
entrepreneurship  courses). 

(e)  Micro/Loan  fund.  Developing  a 
strategy  for  establishing  a  revolving 
micro/loan  fund  and/or  capitalizing  a 
loan  fund,  including  licensing,  bonding, 
and  insurance  needed  to  operate  a 
business. 

(f)  Developing  credit  unions. 
Developing  a  strategy  to  establish  and/ 
or  create  onsite  credit  union(s)  to 
provide  financial  and  economic 
development  initiatives  to  PHA 
residents.  (RSDM  grant  funds  cannot  be 
used  to  capitalize  a  credit  imion.)  The 
credit  union  could  support  the  normal 
financial  management  needs  of  the 
community  (i.e.,  check  cashing,  savings, 
consumer  loans,  micro-businesses 
money  management,  home  buyer 
counseling  educational  loans,  and  other 
revolving  loans). 

(g)  Employment  training  and 
counseling  (e.g.,  job  training  (such  as 
apprenticeship  programs),  preparation 
and  counseling,  job  search  assistance, 
job  development  and  placement,  and 
continued  follow-up  assistance). 

(h)  Employer  linkage  and  job 
placement. 

(i)  Family  only— supportive  services 
activities.  The  provision  of  services  to 
assist  eligible  residents  to  become 
economically  self-sufficient,  particularly 
families  with  children  where  the  head 
of  household  would  benefit  from  the 
receipt  of  supportive  services  and  is 
working,  seeking  work,  or  is  preparing 
for  work  by  participating  in  job-training 
or  educational  programs.  Eligible 
supportive  services  may  include,  but  are 
not  limited  to: 

(i)  Child  care,  of  a  type  that  provides 
sufficient  hours  otoperation  and  serves 
appropriate  ages  as  needed  to  facilitate 
parental  access  to  education  and  job 
opportunities. 

(li)  Computer-based  educational 
opportunities,  skUls  training,  and 
entrepreneurial  activities. 

(iii)  Homeownership  training  and 
counseling,  development  of  feasibility 
studies  and  preparation  of 
homeownership  plans/proposals. 

(iv)  Education  mcluoing  out  not 
limited  to:  remedial  education; 
computer  skills  training;  career 
counseling;  literacy  training;  assistance 
in  the  attainment  of  certfficates  of  high 
school  equivalency;  two-year  college 
tuition  assistance;  trade  school 
assistance;  youth  leadership  skills  and 
related  activities  (activities  may  include 
peer  leadership  roles  training  for  youth 
counselors,  peer  pressure  reversal,  life 


skills,  goal  planning).  Academic  support 
shall  not  be  limited  to  TANF  recipients. 

(v)  Youth  mentoring  of  a  type  that 
mobilizes  a  potential  pool  of  role    . 
models  to  serve  as  mentors  to  public  or 
Tribal  housing  youth.  Mentor  activities 
may  include  after-school  tutoring,  help 
with  problem  resolution  issues,  illegal 
drugs  avoidance,  job  coimseling,  or 
mental  health  coimseling. 

(vi)  Transportation  costs,  as  necessary 
to  enable  any  participating  family 
member  to  receive  available  services  to 
commute  to  his  or  her  training  or 
supportive  services  activities  or  place  of 
employment. 

(vii)  Personal  well-being  (e.g.,  family/ 
parental  development  coimseling, 
parenting  skills  training  for  adult  and 
teenage  parents,  self-development 
coimseling,  support  groups/counseling 
for  victims  of  domestic  violence,  and/or 
femilies  with  a  mentally  ill  member, 
etc.). 

(viii)  Supportive  health  care  services 
(e.g.,  outreach  and  referral  services  to 
substance  and  alcohol  abuse  treatment 
and  coimseling,  mental  health  services, 
wellness  programs). 

(ix)  Contracting  for  case  management 
services  contracts  or  employment  of 
case  managers,  either  of  which  must 
ensure  confidentiality  about  resident's 
disabilities. 

(x)  Administrative  costs  not  to  exceed 
20%  of  the  grant  amount. 

(xi)  Stipends.  No  more  than  $200  per 
participant  per  month  of  the  grant 
award  may  be  used  for  stipends  for 
active  trainees  and  program  participants 
to  cover  the  reasonable  costs  related  to 
participation  in  training  and  other 
activities. 

(2)  Elderly  and  Disabled— Supportive 
Services  Activities 

May  include,  but  are  not  limited  to: 

(a)  Meal  service  adequate  to  meet 
nutritional  need; 

(b)  Assistance  with  daily  activities; 

(c)  Housekeeping  aid; 

(d)  Transportation  services; 

(e)  Wellness  programs,  preventive 
health  education,  referral  to  community 
resources; 

(f)  Personal  emergency  response;  and 

(g)  Congregate  services — includes 
supportive  services  that  are  provided  in 
a  congregate  setting  at  a  conventional 
public  or  Tribal  housing  development. 

(F)  Ineligible  Activities 

Activities  for  which  costs  are 
ineligible  for  funding  under  the  RSDM 
fimdbig  category  include: 

(1)  Payment  of  wages  and/or  salaries 
to  participants  receiving  supportive 
services  and/or  training  programs, 
except  that  grant  funds  under  femily 
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F  $DM  may  be  used  to  hire  a  Fesident(s) 
a^  a  Program  Coordinator  or  to  provide 
t  i  lining  program  activities. 

[2)  Purchase  or  rental  of  land. 

[3)  New  construction,  materials,  and 

CCBtS. 

[4)  Purchase  of  vehicles. 

( J )  Threshold  Requirements 

(1)  Elderly  Housing  Development 
( i  trtification 

[For  Elderly  RSDM  Applicants  Only) 
J .  Certification  that  at  least  25%  of  the 
r^ndents  of  the  development{s) 
I^ioposed  for  grant  activities  are  elderly 
a  [  id/or  non  elderly  people  with 
c  jsabilities  at  the  time  of  application. 

( 1 1  Focus  on  Residents  Affected  by 

I  \  slfare  Reform  (For  Family  RSDM 
Oily) 

The  RSDM  application  must 
c  ( imonstrate  evidence  from  the  PHA, 
^1  ibe  or  TDHE  that  at  least  51%  or  more 
0«  the  public  or  Tribal  housing  residents 
(hicluding  Section  8  tenants  as 
^jiplicable)  to  be  included  in  the 
pitoposed  program  are  affected  by  the 
ifieliare  reform  legislation,  including 
"^^mporary  Assistance  for  Needy 
ilies  (TANF)  recipients,  legal 
grants,  and  disabled  SSI  recipients. 
(3)  Accessible  Community  Facility 
The  application  must  provide 
idence  (e.g.  through  an  executed  use 
eement  if  the  facility  is  to  be 
provided  by  an  entity  other  than  the 
1^.  Tribe  or  TDHE  that  a  majority  of 
e  proposed  activities  will  be 

inistered  at  community  facilities 
thin  easy  transportation  access  (i.e., 

ig  or  by  direct  (no  transfers 
juired),  convenient,  inexpensive  and 
iable  transport),  of  the  property 
DQpresented  by  the  PHA,  Tribe  or  TDHE. 

Sie  community  facilities  must  also 
eet  the  structural  accessibility 
quirements  of  Section  504  of  the 
rehabilitation  Act  and  the  Americans 
ith  Disabilities  Act. 

[)  Match  Requirement 

(a)  The  applicant  must  supplement 
t  funds  with  an  in-kind  and/or  cash 

S^  atch  of  not  less  than  25%  of  the  grant 
Qoimt.  This  match  does  not  have  to  be 
i  icash  match.  The  match  may  include: 
tflie  value  of  in-kind  services, 
SI  intributions  or  administrative  posts 
provided  to  the  applicant;  funds  from 
Federal  sources  (but  not  ROSS,  TOP, 
I13SS,  or  SC  funds);  funds  firom  any 
^^te  or  local  government  sources;  and 
nds  from  private  contributions. 

(b)  The  application  must  demonstrate 
1 1kat  the  cash  or  in-kind  resources  and 

i  ( trvices,  which  the  applicant  will  use  as 

I I  atch  amounts  (including  resources 
itom  the  applicant's  Comprehensive 


Grant,  other  governmental  units/ 
agencies  of  any  type,  and/or  private 
sources,  whether  for-profit  or  not-for- 
profit),  are  firmly  committed  and  will 
support  the  proposed  grant  activities. 
"Finnly  conunitted"  means  there  must 
be  a  written  agreement  to  provide  the 
resources  and  services  signed  by  an 
official  legally  able  to  make 
commitments  on  behalf  of  the 
organization.  The  written  agreement 
may  be  contingent  upon  an  applicant 
receiving  a  grant  award. 

(c)  The  following  are  guidelines  for 
valuing  certain  types  of  in-kind 
contributions: 

(i)  The  value  of  volunteer  time  and 
services  Shall  be  computed  at  a  rate  of 
six  dollars  per  hour  except  that  the 
value  of  volunteer  time  and  services 
involving  prufussioaal  and  other  special 
skills  shall  be  computed  on  the  basis  of  - 
the  usual  and  customary  hourly  rate 
paid  for  the  service  in  the  community 
where  the  RSDM  activity  is  located. 

(ii)  The  value  of  any  donated  material, 
equipment,  building,  or  lease  shall  be 
computed  based  on  the  fair  market 
value  at  time  of  donation.  Such  value 
shall  be  docimiented  by  bills  of  sales, 
advertised  prices,  appraisals,  or  other 
information  for  comparable  property 
similarly  situated  not  more  than  one- 
year  old  taken  from  the  commimity 
where  the  item  or  RSDM  activity  is 
located,  as  appropriate. 

{5)  Compliance  With  Current 
Programs 

The  applicant  must  provide 
certification  in  the  format  provided  in 
the  application  kit  that  it  is  not  in 
default  at  the  time  of  application 
submission  with  respect  to  grants  for  the 
following  programs:  the  Family 
Investment  Center  Program;  the  Youth 
Development  Initiative  under  the 
Family  Investment  Center  Program;  the 
Youth  Apprenticeship  Program;  the 
Apprenticeship  Demonstration  in  the 
Construction  Trades  Program;  the  Urban 
Youth  Corps  Program;  the  HOPE  1 
Program;  the  Piiblic  Housing  Service 
Coordinator  Program;  the  Public 
Housing  Drug  Elimination  Program;  the 
Youth  Sports  Program;  the  Tenant 
Opportunities  Program;  and  the 
Economic  Development  and  Supportive 
Services  Program. 

(6)  Contmct  Administrator 

For  applicants  other  than  Tribes/ 
TDHEs,  unless  HUD  or  an  Independent 
Public  Accountant  has  determined  that 
the  applicant's  financial  management 
system  and  procurement  procedures 
fully  comply  with  24  CFR  part  84,  the 
application  must  contain  evidence  that 
the  applicant  will  use  the  services  of  a 
Contract  Administrator  in  administering 
the  grant.  Applicants  that  are  troubled 


PHAs  are  required  to  provide  evidence 
that  a  Contract  Administrator  has  been 
retained  for  the  term  of  the  grant. 

(a)  A  Contract  Administrator,  if 
retained,  must  oversee  the  financial 
activities  and  assist  with  the  entire 
implementation  of  the  grant.  A  signed 
executed  agreement  must  be  included  in 
the  application.  This  agreement  may  be 
contingent  upon  the  applicant  receiving 
a  grant  award. 

(b)  The  Contract  Administrator  may 
be:  Local  Housing  Agencies  (except  for 
troubled  PHAs);  community-based 
organizations  such  as  Community 
Development  Corporations  (CDC), 
churches;  non-profits;  State/Regional 
associations  and  organizations. 
Troubled  PHAs  are  not  eligible  to  be 
Contract  Administrators. 

(c)  If  a  gi'duiee  is  unable  to  obtain  the 
services  of  a  Contract  Administrator  or 
accountant  without  charge,  the  cost  for 
a  Contract  Administrator  and  or 
accountant  is  eligible.  The  grantee  is 
required  to  maintain  documentation  on 
file  showing  what  efforts  it  made  tq 
obtain  the  services  of  a  Contract 
Administrator  cost-free. 

(7)  Applicant  Non-Profit  Status 

Both  RA  and  non-profit  applicants 
only  must  submit  evidence  that  the 
applicant  is  registered  with  the  State  as 
a  nonprofit  corporation  at  the  time  of 
application  submission.  Non-profits 
only  must  have  501(c)  status  with  the 
United  States  Internal  Revenue  Service 
at  the  time  of  application  submission. 

(8)  Certification  of  Elections 

Resident  Organization  applicants  only 
must  submit  certification  of  the  RA 
board  election  as  required  by  HUD, 
signed  by  the  local  PHA  and/ or  an 
independent  third-party  monitor  and 
notarized. 

(H)  Application  Selection  Process 

All  applications  are  due  no  later  than 
90  days  from  the  publication  date  of  this 
NOFA.  Three  types  of  reviews  will  be 
conducted:  a  screening  to  determine  if 
the  application  submission  is  complete 
and  on  time;  a  threshold  review  to 
determine  applicant  eligibility;  and  a 
technical  review  to  rate  the  applications 
based  on  the  rating  factors  in  section 
V.(I),  below,  of  this  NOFA.  A  minimiun 
score  of  55  is  required  to  be  considered 
for  funding.  If  the  applicant  is  not  a 
PHA,  where  physical  development 
activities  are  proposed,  HUD  will 
perform  an  environmental  review,  to  the 
extent  required  by  24  CFR  part  50,  prior 
to  award.  The  results  of  the 
environmental  review  may  require  that 
proposed  activities  be  modified  or 
proposed  sites  rejected. 
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HUD  Mrill  conduct  the  selection 
process  as  follows: 

(1)  For  Applicants  Other  Than  Tribes/ 
TDHEs 

HUD  will  first  select  the  highest 
ranked  application  from  each  of  the  ten 
fiederal  regions  for  funding.  After  this 
"round,"  HUD  will  select  the  second 
highest  ranked  application  in  each  of 
the  ten  federal  regions  for  funding  (the 
second  round).  HUD  will  continue  this 
process  with  the  third,  fourth,  and  so 
on,  highest  ranked  applications  in  each 
federal  region  until  the  last  complete 
round  is  selected  for  funding.  If 
available  funds  exist  to  fund  some  but 
not  all  eligible  applications  in  the  next 
round,  HUD  will  make  awards  to  those 
remaining  applications  in  rank  order 
regardless  of  region  and  will  fully  fund 
as  many  as  possible  with  remaining 
funds.  In  addition,  if  all  funds  are  not 
aMrarded  in  this  funding  category,  funds 
are  transferable  to  other  funding 
categories  in  this  NOFA  in  the  following 
order:  first,  service  coordinators  under 
section  VI.  of  this  NOFA;  second, 
Resident  Management  and  Business 
Development  under  section  IV.(A)  of 
this  NOFA;  third.  Resident  Capacity 
Building  and/or  Conflict  Resolution 
under  section  IV.(B)  of  this  NOFA.  The 
selection  process  is  designed  to  achieve 
both  geographic  diversity  and  a  more 
equitable  distribution  of  grant  awards 
throughout  the  country. 

(2)  For  Tribes/TDHEs 

After  rating  and  ranking.  HUD  will 
fund  Tribes/TDHEs  in  rank  order  until 
all  funds  allocated  for  Tribes/TDHEs 
have  been  awarded  to  the  extent  that 
there  are  eligible  applications.  Any 
remaining  funds  will  be  transferable  to 
other  funding  categories  in  this  NOFA 
in  the  following  order:  first,  to 
qualifying  applications  from  Tribes/ 
TDHEs  for  Resident  Management  and 
Business  Development  grants  under 
section  IV.(A)  of  this  NOFA;  second  to 
quaUiying  applications  from  Tribes/ 
TDHEs  for  Resident  Capacity  Building 
and/or  Conflict  Resolution  under 
section  IV.(B)  of  this  NOFA:  third,  to 
qualifying  applications  for  Resident 
Service  Eielivery  Model  grants  under 
this  section  V.  bom  applicants  that  are 
not  Tribes/TDHEs. 

(I)  Factors  for  Award  Used  to  Evaluate 
and  Rate  RSDM  Applications 

The  factors  for  rating  and  ranking 
applicants  and  maximiun  points  for 
each  factor  are  provided  below.  The 
maximum  niunber  of  points  available 
for  this  program  is  100.  In  addition,  this 
NOFA  also  provides  for  the  award  of 
two  bonus  points  for  eligible  activities/ 


projects  that  are  proposed  to  be  located 
in  federally  designated  Empowerment 
Zones  (EZs).  Enterprise  Communities 
(ECs).  or  Urban  Enhanced  Enterprise 
Communities  (EECs).  The  application 
kit  contains  a  certification  which  must 
be  completed  for  the  applicant  to  be 
considered  for  EZ/EC  bonus  points  and 
a  listing  of  federally  designated  EZs, 
ECs.  or  Enhanced  EECs. 

An  RSDM  application  must  receive  a 
total  of  55  points  out  of  100  to  be 
eligible  for  funding. 

Rating  Factor  1:  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (20  Points) 

This  factor  addresses  the  extent  to 
which  the  applicant  has  the 
organizational  resoiuces  necessary  to 
successfully  implement  the  proposed 
activities  in  a  timely  manner.  In  rating 
this  factor  HUD  will  consider  the  extent 
to  which  the  proposal  demonstrates: 

(1)  Proposed  Program  Staffing  (7 
Points) 

(a)  Experience.  (4  Points):  The 
knowledge  and  experience  of  the 
proposed  project  director  and  staff, 
including  the  day-to-day  program 
manager,  sub-recipients  and  partners  in 
planning  and  managing  programs  for 
which  funding  is  being  requested. 
Experience  will  be  judged  in  terms  of 
recent,  relevant  and  successful 
experience  of  the  applicant  to  undertake 
eligible  program  activities. 

(b)  Sufficiency.  (3  Points):  The 
applicant,  its  sub-recipients,  and 
partners  have  sufficient  personnel  or 
will  be  able  to  quickly  access  qualified 
experts  or  professionals,  to  deliver  the 
proposed  activities  in  each  proposed 
service  area  in  a  timely  and  effective 
fashion,  including  the  readiness  and 
ability  of  the  applicant  to  immediately 
begin  the  proposed  work  program.  To 
demonstrate  sufficiency,  Uie  applicant 
must  submit  the  proposed  number  of 
staff  years  to  be  allocated  to  the  project 
by  employees  and  experts,  the  titles  and 
relevant  professional  background  and 
experience  of  each  employee  and  expert 
proposed  to  be  assigned  to  the  project, 
and  the  roles  to  be  performed  by  each 
identified  employee  and  expert. 

(2)  Program  Administration  and 
Fiscal  Management  (7  Points) 

(a)  Program  Administration. 
(4  Points):  The  soimdness  of  the 
proposed  management  of  the  proposed 
RSDM  program.  In  order  to  receive  a 
high  score,  an  applicant  must  provide  a 
comprehensive  description  of  the 
project  management  structiue.  The 
narrative  must  provide  a  description  of 
how  any  co-applicants,  sub-grantees, 
and  other  partner  agencies  relate  to  the 
program  administrator  as  well  as  the 


lines  of  authority  and  accoimtability 
among  all  componmits  of  the  proposed 

m  Fiscal  Management.  (3  Points): 
The  soundness  of  the  applicant's 
proposed  fiscal  management.  In  order  to 
receive  a  high  score  an  applicant  must 
provide  a  comprehensive  description  of 
the  fiscal  management  structure, 
including,  but  not  limited  to,  budgeting, 
fiscal  controls,  and  accounting.  The 
application  must  identify  the  staff 
responsible  for  fiscal  management,  and 
the  processes  and  timetable  for 
implementation  diuing  the  proposed 
grant  period. 

(3)  Applicant/Administrator  Track 
Record  (6  Points):  In  order  to  receive  a 
high  score,  the  applicant  must 
demonstrate  its  (or  the  proposed 
Administrator's)  program  compliance 
and  successful  implementation  of  any 
resident  self-sufficiency,  security  or 
independence  oriented  grants 
(including  those  listed  below)  awarded 
to  the  applicant  or  overseen  by  the 
Administrator.  Applicants  or 
Administrators  with  no  prior  experience 
in  operating  programs  that  foster 
resident  self-sufficiency,  security  or 
independence  will  receive  a  score  of  0 
on  this  factor.  The  applicant's  past 
experience  may  include,  but  is  not 
limited  to,  administering  the  following 
grants:  the  Family  Investment  Center 
Program;  the  Youth  Development 
Initiative  imder  the  Family  Investment 
Center  Program;  the  Youth 
Apprenticeship  Program;  the 
Apprenticeship  £)emonstration  in  the 
Construction  Trades  Program;  the  Urban 
Youth  Corps  Program;  the  HOPE  I 
Program;  the  Public  Housing  Service 
Coordinator  Program;  the  Public 
Housing  Drug  Elimination  Program; 
Tenant  Opportunities  Program; 
Economic  Development  and  Supportive 
Services;  and  the  Youth  Sports  Program. 

Rating  Factor  2:  Need/Extent  of  the         / 
Problem  (20  Points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  funding  the 
proposed  program  activities  to  address  a 
dociunented  problem  in  the  target  area. 
Applicants  will  be  evaluated  on  the 
extent  to  which  they  document  a  critical 
level  of  need  in  the  development  or  the 
proposed  activities  in  the  area  where 
activities  will  be  carried  out.  In 
responding  to  this  factor,  applicants  will 
be  evaluated  on: 

(1)  A  Needs  Assessment  Document 
(18  Points):  HUD  will  award  up  to  18 
points  based  on  the  quality  and 
comprehensiveness  of  the  needs 
assessment  document. 

(a)  In  order  to  obtain  maximum  points 
for  Family  RSDM  applications,  this 
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ddoument  must  contain  statistical  data 
which  provides: 

|)  A  thorough  socioeconomic  profile 
le  eligible  residents  to  be  served  by 
(grant,  in  relationship  to  PHA-wide 
national  public  and  assisted 
ising  data  on  residents  vrho  are  on 
TAb^F,  SSI  benefits,  or  other  fixed 
income  arrangements;  in  job  training, 
ei]|t|:epreneurship,  or  community  service 
pijcjgrams;  and  employed. 

i)  Specific  information  on  training, 
itracting,  and  employment  through 
PHA  or  Tribe. 

ii)  An  assessment  of  the  current 
nee  delivery  system  as  it  relates  to 
__J  needs  of  the  target  population, 
including  the  niunber  and  type  of 
/ices,  the  location  of  services,  and 
iimity  facilities  currently  in  use; 

^v)  A  description  of  the  goals, 
ctives,  and  program  strategies  that 
result  in  successful  transition  of 
re^denis  from  welfare-to-work. 

|(p)  In  order  to  obtain  maximum  points 
foWElderly  and  Persons  with  Disabilities 
RSDM  applications,  the  needs 
assessment  dociunent  should  contain 
st^istical  data  that  provide: 

\)  The  nvunbers  of  residents  needing 
istance  for  activities  of  daily  living. 

^i)  An  assessment  of  the  current 
ice  delivery  system  as  it  relates  to 
tfa|q  needs  of  the  target  popidation, 
io^luding  the  number  and  type  of 
senVices,  the  location  of  services,  and 
community  facilities  ciurently  in  use. 

{ffiii)  A  description  of  the  goals, 
objectives,  and  program  strategies  that 
wiU  result  in  increased  independence 
fcitj  proposed  program  participants. 

1(2)  Level  of  Priority  in  Consolidated 
PJon.  (2  Points):  Documentation  of  the 
leMel  of  priority  the  locality's,  or  in  the 
case  of  small  cities,  the  State's, 
Consolidated  Plan  has  placed  on 
ajilressing  the  needs.  Applicants  may 
alisD  address  needs  in  terms  of  fulfilling 
the  requirements  of  court  actions  or  ' 
olitier  legal  decisions  or  which  expand 
UM)n  the  Analysis  of  Impediments  to 
Fw  Housing  Qioice  (AI)  to  further  fair 
housing.  Applicants  that  address  needs 
that  are  in  the  community's 
Cnisolidated  Plan,  AI,  or  a  court 
d^ision,  or  identify  and  substantiate 
needs  in  addition  to  those  in  the  AI,  will 
re|(|eive  a  greater  number  of  points  than 
applicants  who  do  not  relate  their 
proposed  program  to  the  approved 
Consolidated  Plan  or  AI  or  coiut  action. 
There  must  be  a  clear  relationship 
b^nveen  the  proposed  activities, 
community  needs  and  the  purpose  of  - 
th$  program  funding  for  an  applicant  to 
receive  points  for  this  factor. 


Rating  Factor  3:  Soundness  of  Approach 
(40  Points) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  the  applicant's 
proposed  work  plan.  In  rating  this  factor 
HUD  will  consider:  the  viability  and 
comprehensiveness  of  strategies  to 
address  the  needs  of  residents;  budget 
appropriateness/efficient  use  of  grant; 
the  speed  at  which  the  Applicant  can 
realistically  accomplish  the  goals  of  the 
proposed  RSDM  program;  the 
soimdness  of  the  applicant's  plan  to 
evaluate  the  success  of  its  proposed 
RSDM  program  at  completion  and 
diuring  prograip  implementation;  and 
resident  and  other  partnerships;  and 
policy  priorities. 

(1)  Viability  and  comprehensiveness 
of  the  strategies  to  address  the  needs  of 
residents  (21  Points):  The  score  under 
this  subfactor  will  be  based  on  the 
viability  and  comprehensiveness  of 
strategies  to  aTldress  the  needs  of 
residents.  HUD  will  award  up  to  19 
points  based  on  the  following: 

(a)  Services  (18  Points  for  Family 
RSDM  applicants  and  21  Points  for 
Elderly  and  Persons  with  Disabilities 
RSDM  applicants.  More  points  are 
awarded  in  the  Elderly  and  Persons 
with  Disabilities  RSDM  applications  in 
order  to  balance  other  sections  of  the 
rating  criteria  where  points  are  not 
applicable  to  an  Elderly  and  Persons 
with  Disabilities  RSDM  applicant)  The 
score  under  this  subfactor  will  be  based 
on  the  following: 

(i)  For  Family  RSDM  applications,  the 
extent  to  which  an  applicant's  plan 
provides  services  that  specifically 
address  the  successful  transition  from 
welfare  to  work  of  non-elderly  families. 
To  receive  a  high  score,  the  applicant's 
plan  should  include  case  management/ 
counseling,  job  training/development/ 
placement  (and/or  business  training/ 
development/startup),  child  care,  and 
transportation  services.  Also,  in  order  to 
receive  maximum  points,  the  goals  and 
objectives  of  the  proposed  plan  must 
represent  significant  achievements 
related  to  welfare-to-work  and  other 
self-sufficiency/independence  goals. 
Specifically  for  those  residents  affected 
by  welfare  reform,  the  number  of 
residents  employed  or  resident 
businesses  started  are  preferable  to  the 
number  of  residents  receiving  training. 

(ii)  For  Elderly  and  Persons  with 
Disabilities  RSDM  applications,  services 
in  the  applicant's  plan  should  include 
case  management,  health  care, 
congregate  services  and  transportation. 
To  obtain  maximiun  points,  the 
application  must  describe  the  goals, 
objectives,  and  program  strategies  that 
will  result  in  increased  independence 


for  proposed  program  participants;  the 
services  must  be  located  in  a 
community  facility;  and  services  must 
be  available  on  a  12  hoiu  basis  or  as 
needed  by  the  eligible  residents. 

(b)  Resident  Contracting  and 
Employment  (3  Points):  The  score  in 
this  factor  will  be  based  on  the  extent 
to  which  residents  will  achieve  self- 
sufficiency  through  the  applicant's 
contracts  with  resident-owned 
businesses  and  through  resident 
employment.  A  high  score  will  be 
awarded  where  there  is  documentation 
(a  letter  or  resolution  from  the 
applicant's  governing  body)  describing 
the  applicant's  commitment  to  hire  or 
contract  with  at  least  15%  of  residents 
and  a  narrative  describing  the  nimiber  of 
resident  jobs  or  contracts  involved,  as 
well  as  the  training  processes  related  to 
the  comprehensive  plan  of  your 
application.  Elderly  and  Persons  with 
Disabilities  RSDM  applications  will  not 
be  scored  on  the  criterion  in  this 
subcategory. 

(2)  Budget  Appropriateness/Efficient 
Use  of  Grant  (5  Points):  The  score  in  this 
factor  will  be  based  on  the  following: 

(a)  Detailed  Budget  Break-Out.  The 
extent  to  which  the  application  includes 
a  detailed  budget  break-out  for  each 
budget  category  in  the  SF-424i^, 

(bj  Reasonable  Administrative  Costs. 
The  extent  to  wliich  the  application 
includes  administrative  costs  at  or 
below  the  20%  administrative  cost 
ceiling. 

(c)  Budget  Efficiency.  The  extent  to 
which  the  application  requests  funds 
commensurate  with  the  level  of  efi^ort 
necessary  to  accomplish  the  goals  and 
objectives,  and  the  extent  to  which  the 
requested  funding  is  reasonable  in 
relationship  to  the  anticipated  results. 

(3)  Reasonableness  of  the  Timetable 
(2  Points  for  Family  RSDM  applicants 
and  4  Points  for  Elderly  and  Persons 
with  Disabilities  RSDM  applicants. 
More  points  are  awarded  in  Elderly  and 
Persons  with  Disabilities  RSDM 
applications  in  order  to  balance  other 
sections  of  the  rating  criteria  where 
points  are  not  applicable  to  an  Elderly 
and  Persons  wiUi  Disabilities  RSDM 
applicant): 

"The  score  in  this  factor  will  be  based 
on  the  speed  of  response  at  which  the 
applicant  can  accomplish  the  goals  of 
the  proposed  RSDM  program.  To  receive 
a  high  score,  the  applicant  must 
demonstrate  that  it  will  make 
substantial  program  implementation 
progress  within  the  first  six  months  after 
grant  execution,  including  putting  staff 
in  place,  finalizing  partnership 
arrangements,  completing  the 
development  of  requests  for  proposals, 
and  achieving  other  milestones  that  are 
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prerequisites  for  implementation  of  the 
program.  In  addition,  the  applicant  must 
demonstrate  that  the  proposed  timetable 
for  all  components  of  the  proposed 
program  is  reasonable  considering  the 
size  of  the  grant  and  its  activities  and 
that  it  can  accomplish  its  objectives 
within  the  24-month  time  limit. 

(4)  Program  Assessment.  (3  Points  for 
Funily  RSDM  and  Elderly  and  Persons 
with  Disabilities  RSDM):  The  score  in 
this  factor  will  be  based  on  the 
soundness  of  the  applicant's  plan  to 
evaluate  the  success  of  its  proposed 
RSDM  program  both  at  the  completion 
of  the  program  and  during  program 
implementaticm.  At  a  minimnm,  the 
applicant  must  track  the  goals  and 
objectives  of  the  proposed  work  plan 
program,  which  must  include,  if 
applicable,  a  plan  for  monitoring  the 
applicant's  Contract  Administrator. 
HUD  will  rate  more  fevorably  applicants 
who  can  track  specific  measiuable 
achievements  for  the  use  of  program 
funds,  such  as  number  of  residents 
employed,  salary  scales  of  jobs  obtained, 
persons  removed  from  welfare  roles  12 
months  or  longer,  niunber  of  elderly  or 
persons  with  disabilities  residents 
receiving  supportive  services,  and 
number  of  persons  receiving  certificates 
for  successful  completion  of  training  in 
careers  such  as  computer  technolo^. 

(5)  Resident  and  Other  Partnersmps  (9 
Points  for  Family  RSDM  applicants  and 
7  Points  for  Elderly  and  Persons  with 
Disabilities  RSDM  applicants) 

(a)  Resident  Involvement  in  RSDM 
Activities  (3  Points  for  Family  RSDM 
applicants  and  4  Points  for  Elderly  and 
Pwsons  with  Disabilities  RSDM 
applicants.  More  points  are  awarded  in 
Elderly  and  Persons  with  Disabilities 
RSDM  applications  in  order  to  balance 
other  sections  of  the  rating  criteria 
where  points  are  not  applicable  to  an 
Elderly  and  Persons  with  Disabilities 
RSDM  applicant):  The  score  in  this 
factor  wdll  be  based  on  the  extent  of 
resident  involvement  in  developing  the 
proposed  RSDM  program  as  well  as  the 
extent  of  proposed  resident  involvement 
in  implementing  the  proposed  RSDM 
program.  In  order  to  receive  a  high  score 
on  this  factor,  the  applicant  must 
describe  the  involvement  of  residents  in 
the  planning  phase  for  this  program, 
and  a  commitment  to  provide  continued 
involvement  in  grant  implementation. 
For  applicants  to  receive  the  mflximnm 
numbOT  of  points,  a  Memorandum  of 
Understanding  or  other  written 
agreement  wiA  the  PHA,  Tribe  or  TDHE 
and  the  Resident  Association  involved, 
as  appropriate,  must  be  included. 

(b)  Other  Partnerships  (3  Points):  The 
score  in  this  factor  wiU  be  based  on  the 
successful  integration  of  partners  into 


implementation  of  the  proposed  RSDM 
program,  hi  order  to  receive  a  high 
score,  an  applicant  must  provide  a 
signed  Memorandum  of  Understanding 
(MOU)  or  other  equivalent  signed 
docxunentation  that  delineates  the  roles 
and  responsibilities  of  each  of  the 
parties  in  the  program  and  the  benefits 
they  will  receive.  In  assessing  this 
subfactor,  HUD  will  examine  a  number 
of  aspects  of  the  proposed  partnership, 
including: 

(i)  The  division  of  responsibilities/ 
management  structure  of  the  proposed 
partnership  relative  to  the  expertise  and 
resources  of  the  partners; 

(ii)  The  extent  to  which  the 
partnership  as  a  whole  addresses  a 
broader  level  of  immet  resident  needs; 
and 

(iii)  The  extent  to  which  the  addition 
of  the  partners  provides  the  ability  to 
meet  needs  that  the  applicant  coudd  not 
meet  without  the  partner(s). 

(c)  Overall  Relationship/Coordination 
(3  Points  for  Family  RSDM  only):  For 
Family  RSDM  applicants,  the  score  in 
this  factor  will  be  based  on  the  extent 
of  coordination  between  the  applicant's 
proposed  RSDM  program  and  any 
existing  or  proposed  programs  within 
the  applicant's  jurisdiction.  In  order  to 
receive  a  high  score,  the  application 
must  contain  an  MOU  that  describes 
collaboration  between  the  applicant  and 
residents  on  all  of  the  specific 
components  related  to  the  work  plan  of 
the  proposed  RSDM  program.  To  receive 
points,  at  a  minimnm,  there  must  be  a 
naltative  description  of  this 
collaboration.  Elderly  and  Persons  with 
Disabilities  RSDM  applications  will  not 
be  scored  on  this  criterion. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

This  factor  addresses  the  ability  of  the 
applicant  to  seciue  commimity 
resoiuces  (note:  financing  is  a 
community  resource)  that  can  be 
combined  with  HUD's  program 
resources  to  achieve  program  purposes. 
In  evaluating  this  factor  HUD  will 
consider 

The  extent  to  which  the  applicant  has 
partnered  with  other  entities  to  secure 
additional  resoiuces  to  increase  the 
effectiveness  of  the  proposed  program 
activities.  The  budget,  the  work  plan, 
and  conunitments  for  additional 
resources  and  services,  other  than  the 
grant,  must  show  that  these  resources 
are  firmly  committed,  will  support  the 
proposed  grant  activities  and  will,  in 
combined  amoimt  (including  in-ldnd 
contributions  of  personnel,  space  and/or 
equipment,  and  monetary  contributions) 
equal  at  least  25%  of  the  RSDM  grant 
amount  proposed  in  this  application. 


"Firmly  committed"  means  there  must 
be  an  written  agreement  with  the 
provider  of  resources,  signed  by  an 
official  legally  able  to  make 
commitments  on  behalf  of  the 
organization.  The  signed,  written 
agreement  may  be  contingent  upon  an 
applicant  receiving  a  grant  award.  Other 
resources  and  services  may  include:  the 
value  of  in-kind  services,  contributions 
or  administrative  costs  provided  to  the 
applicant;  funds  bom  Federal  sources 
(not  including  RSDM  funds);  funds  &t>m 
any  State  or  local  government  sources; 
and  funds  from  private  contributions. 
Applicants  may  also  partner  with  other 
program  funding  recipients  to 
coordinate  the  use  of  resources  in  the 
target  area. 

Applicants  must  provide  evidence  of 
leveraging/partnerships  by  including  in 
the  application  letters  of  firm 
commitments,  memoranda  of 
imderstanding,  or  agreements  to  * 

participate  from  those  entities  identified 
as  partners  in  the  application.  To  be 
firmly  committed  there  must  be  a 
written  agreement  with  the  provider  of 
resoiut:es  signed  by  an  official  legally 
able  to  make  commitments  on  behalf  of 
the  organization.  This  agreement  may  be 
contingent  upon  an  applicant  receiving 
a  grant  award.  Each  letter  of 
commitment,  ihemorandum  of 
understanding,  or  agreement  to 
participate  should  include  the 
organization's  name,  proposed  level  of 
commitment  and  responsibilities  as  they 
relate  to  the  proposed  program. 

Rating  Factor  5:  Comprehensiveness  and 
Coordination  (10  Points) 

This  factor  addresses  the  extent  to 
which  the  applicant's  program  reflects  a 
coordinated,  community-based  process 
of  identifying  needs  and  building  a 
system  to  address  the  needs  by  using 
available  HUD  funding  resources  and 
other  resources  available  to  the 
community. 

In  evaluating  this  factor  HUD  will 
consider  the  extent  to  which  the 
application  addresses: 

(1)  Coordination  with  the 
Consolidated  Plan  (2  Points  for  Family 
RSDM  applicants  and  6  points  for 
Elderly  and  Persons  with  Disabilities 
RSDM  applicants.  More  points  are 
awarded  for  Elderly  and  Persons  with 
Disabilities  RSDM  applications  in  order 
to  balance  other  sections  of  the  rating 
criteria  where  points  are  not  applicable 
to  an  Elderly  and  Persons  with 
Disabilities  RSDM  applicant.) 
Demonstrates  the  applicant  has 
reviewed  the  community's  Consolidated 
Plan  and/or  Analysis  of  Impediments  to 
Fair  Housing  Choice,  and  has  proposed 
activities  that  address  the  priorities. 
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n<  K  tds,  goals  or  objectives  in  those 
d()i:uinents;  or  substantially  furthers  fair 
hi  I  ising  choice  in  the  community. 

( 2)  For  Family  RSDM  Applications, 
Coordination  with  the  State  or  Tribal 
Welfare  Plan  (4  Points):  Provides 
evidence  that  the  proposed  RSDM 
piQgram  has  been  coordinated  with  and 
supports  the  PHA's,  Tribe's/TDHE's 
em)rts  to  increase  resident  self- 
si  fficiency  and  is  coordinated  and 

a  1  Lsistent  with  the  State,  Tribal  or  local 
W<ilfarePlan. 

(3)  Coordination  with  Other  Activities 
(4  Points):  Demonstrates  that  the 
applicant,  in  carrying  out  program 
activities,  will  develop  linkages  with: 
otttfer  HUD-funded  program  activities 
proposed  or  on-going  in  the  commimity; 
ni  nthfir  State,  Tribal,  Federal  or  locally 
funded  activities  proposed  or  on-going 
in  the  community  which,  taken  as  a 
wbole,  support  and  sustain  a 
c()<nprehensive  system  to  address  the 
muds. 

(fj\SrantTenn 

le  grant  term  for  Resident  Service 
livery  Models  grants  is  thirty-six 
inths  from  the  execution  date  of  the 

It  agreement. 

Vkj  Service  Coordinators  for  Elderly 
Persons  With  Disabilities 

i)  Program  Description 
le  Service  Coordinator  program  for 
I  elderly  and  persons  with  disabilities 
p^iivides  funding  for  the  employment 
ai^d  support  of  service  coordinators  in 
pjiplic  housing  developments 
designated  for  the  elderly  and  persons 

disabilities.  These  elderly  and 
disabled  service  coordinators  help 
residents  obtain  supportive  services  that 
ajte  needed  to  enable  independent  living 
aib^  aging  in  place. 

f4i  Amounts  Allocated 

.  total  of  $15  million  is  available  for 
aWards  to  qualified  applicants  for 
service  coordinators  to  serve  the  elderly 
and  persons  with  disabilities.  These 
funds  may  only  be  used  as  follows: 
1  Fl)  Renewal  of  existing  Service 
Coordinator  (SC)  grants  firom  prior 
years.  This  limitation  is  imposed  in 
o^er  to  further  the  achievement  of  the 
Coigressional  intent  conferred  with  the 
passage  of  the  FY  1998  EDSS 
appropriation  to  renew  all  service 
coordinator  and  congregate  services 

Its  expiring  in  fiscal  year  1998.  No 

}lications  for  new  Service 

srdinator  grants  will  be  accepted 

ler  this  funding  category. 
(2)  For  the  Elderly  and  Persons  with 
Disabilities  SC  category,  award  amounts 
ca&not  be  higher  than  the  applicant's 
highest  funding  and  staffing  level  for 


any  one-year  period  that  was  approved 
for  their  last  funded  Service  Coordinator 
Grant.  An  increase  of  up  to  2  percent 
over  this  amount  will  be  allowed  if 
supported  by  a  narrative  justification. 

(C)  Eligible  Applicants 

(1)  This  funding  category  provides 
grants  to  PHAs  with  developments 
designated  for  the  elderly  and  persons 
with  disabilities. 

(2)  A  PHA  may  not  apply  for  elderly 
and  disabled  service  coordinator 
funding  if  it  has  an  expiring  elderly 
Service  Coordinator  or  EDSS  grants  that 
has  spent  less  than  75%  of  the  prior 
grant  by  the  publication  date  of  this 
NOFA. 

(3)  Joint  Applications.  Two  or  more 
PHAs  may  join  together  to  share  a 
service  coordinator  and  so  submit  joint 
applications.  Joint  applications  must 
designate  a  lead  applicant.  Funding  for 
a  joint  application  may  not  exceed  the 
stated  maximum  for  this  funding 
category. 

(D)  Eligible  Developments 

To  be  eligible,  a  developiaent  must 
have  elderly  residents  and/or  non- 
elderly  resident  with  disabilities  who 
together  total  at  least  25  percent  of  the 
biulding's  residents. 

(E)  Eligible  Activities 

Under  this  funding  category,  funds 
may  be  used  for  the  following  activities: 

(1)  Service  coordinator 

Grant  funds  fiom  this  category  may  be 
used  to  pay  for  the  salary,  fringe 
benefits,  and  related  administrative 
costs  for  employing  a  service 
coordinator.  A  service  coordinator  is  a 
social  service  staff  person  hired  or 
contracted  by  the  PHA.  The  coordinator 
is  responsible  for  assiuing  that  elderly 
residents,  especially  those  who  are  frail 
or  at  risk,  and  those  non-elderly 
residents  with  disabilities  are  linked  to 
the  supportive  services  they  need  to 
continue  living  independently  in  that 
development.  The  service  coordinator, 
however,  may  not  require  any  elderly 
person  or  person  with  disabilities  to 
accept  the  supportive  services.  For  the 
purposes  of  this  program,  a  service 
coordinator  is  any  person  who  is 
responsible  for  one  or  more  of  the 
following  functions: 

(a)  Working  with  community  service 
providers  to  coordinate  the  provision  of 
services  and  to  tailor  the  services  to  the 
needs  and  characteristics  of  eligible 
residents; 

(b)  Establishing  a  system  to  monitor 
and  evaluate  the  delivery,  impact, 
eff^ectiveness  and  outcomes  of 
supportive  services  imder  this  program; 


(c)  Coordinating  this  program  with 
other  independent  living  or  self- 
sufficiency,  education  and  employment 
programs; 

(a)  Performing  other  duties  and 
functions  to  assist  residents  to  remain 
independent,  and  to  prevent 
unnecessary  institutionalization;  and 

(e)  Mobilizing  other  national  and  local 
public/private  resources  and 
partnerships. 

(2)  Administrative  Costs 

May  include,  but  are  not  limited  to, 
purchase  of  furniture,  office  equipment 
and  supplies,  training,  quality 
assurance,  travel,  and  utilities. 
Administrative  costs  must  not  exceed 
20V  of  the  total  grant  costs. 

(F)  Ineligible  Costm^ 

(1)  Applicants  may  not  use  these 
monies  to  replace  cturent  funding  from 
other  sources  for  a  Service  Coordinator 
or  for  some  other  staff  person  who 
performs  service  coordinator  functions. 

(2)  The  cost  of  application  preparation 
is  not  eligible. 

(G)  Application  Submission 
Requirements 

(1)  Each  application  must  be 
submitted  in  one  original  and  two 
copies.  Applications  may  not  be  sent  by 
facsimile  (FAX). 

(2)  Required  Certifications, 
Assurances  and  other  Forms.  All 
applications  for  funding  imder  this 
funding  category  must  contain  the 
following  dociunents  and  information: 

(a)  Transmittal  letter  and  request 
using  the  designated  format; 

(b)  Grant  Certifications; 

(c)  Evidence  of  comparable  salaries  in 
local  area; 

(d)  Applicant  checklist; 

(e)  For  PHAs  with  expiring  elderly  or 
disabled  Service  Coordinator  or  Elderly 
or  Disabled  EDSS  grants,  evidence  of 
grant  expenditures  that  total  at  least 
75%  of  grant  funds  by  the  publication 
date  of  this  NOFA. 

(f)  Lead  Agency  letter  format  (if 
appropriate); 

(g)  Certification  of  Non-Duplication  of 
Funding  Request; 

(h)  Each  applicant  must  submit  signed 
copies  of  the  following  forms, 
assiu'ances,  and  certifications: 

(i)  Standard  Form  (SF)  424,  Standard 
Form  for  Application  for  Federal 
Assistance; 

(j)  Standard  Form  (SF)  424-B, 
Assurances  for  Non-Construction 
Programs. 

(k)  Drug-Free  Workplace  Certification 
(HUD-50070); 

(1)  Certification  and  Disclosure  Form 
Regarding  Lobbying  Activities  (SF- 
LLL):and 
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(m)  Applicant/Redpient  Disclosure 
Update  Report  (HUD-2880). 

(H)  Threshold  Requirements 

(1)  Elderly  and/or  Disabled  Housing 
Development  Certification 

A  Certification  that  at  least  25%  of  the 
residents  of  the  development(8) 
proposed  for  grant  activities  are  elderly 
and/or  non-elderly  people  with 
disabilities  at  the  time  of  application. 

(2)  Accessible  Conununity  Facility 

The  application  must  provide 
evidence  (e.g.  through  an  executed  use 
agreement  if  the  facility  is  to  be 
provided  by  an  entity  other  than  the 
PHA  that  a  majority  of  the  proposed^ 
activities  Mrill  be  administered  at 
community  tacilities  within  easy 
transportation  access  (i.e.,  walking  or  by 
direct  (no  transfers  required), 
convenient,  inexpensive  and  reliable 
transport),  of  the  property  represented 
by  the  PHA.  The  community  facilities 
must  also  meet  the  structural 
accessibility  requirements  of  Section 
504  of  the  Rehabilitation  Act  and  the 
Americans  With  Disabilities  Act. 

(3)  Kfotch  Requirement 

(a)  The  applicant  must  supplement 
grant  funds  writh  an  in-kind  and/or  cash 
match  of  not  less  than  25%  of  the  grant 
amount.  This  match  does  not  have  to  be 
a  cash  match.  The  match  may  include: 
the  value  of  in-ldnd  services, 
contributions  or  administrative  costs 
provided  to  the  applicant;  funds  from 
Federal  sources  (but  not  ROSS,  EDSS, 
TOP,  SC  funds);  funds  from  any  State  or 
local  govenunent  sources;  and  funds 
from  private  contributions. 

(b)  The  application  must  demonstrate 
that  the  cash  or  in-kind  resources  and 
services,  which  the  applicant  will  use  as 
match  amounts  (including  resources 
bom  the  applicant's  Comprehensive 
Grant,  other  governmental  units/ 
agencies  of  any  type,  and/or  private 
sources,  whether  for-profit  or  not-for- 
profit),  are  firmly  committed  and  will 
support  the  proposed  grant  activities. 
"Firmly  committed"  means  there  must 
be  a  wrritten  agreement  to  provide  the 
resources  and  services  signed  by  an 
ofiicial  legally  able  to  make 
commitments  on  behalf  of  the« 
organization.  The  written  agreement 
may  be  contingent  upon  an  applicant 
receiving  a  grant  award. 

(c)  The  following  are  guidelines  for 
valuing  certain  types  of  in-kind 
contributions: 

(i)  The  value  of  volunteer  time  and 
services  shall  be  computed  at  a  rate  of 
six  dollars  per  hour  except  that  the 
value  of  volimteer  time  and  services 


involving  professional  and  other  special 
skills  shall  be  computed  on  the  basis  of 
the  usual  and  customary  hourly  rate 
paid  for  the  service  in  the  commimity 
where  the  activity  is  located. 

(ii)  The  value  of  any  donated  material, 
equipment,  building,  or  lease  shaU  be 
computed  based  on  die  fair  market 
value  at  time  of  donation.  Such  value 
shall  be  documented  by  bills  of  sales, 
advertised  prices,  appraisals,  or  other 
information  for  comparable  property 
similarly  situated  not  more  than  one 
year  old  taken  froln  the  community 
where  the  item  or  activity  is  located,  as 
appropriate. 

(4)  Compliance  With  Current  Programs 

The  applicant  must  provide 
certification  in  the  format  provided  in 
the  application  kit  that  it  is  not  in 
default  at  the  time  of  application 
submission  with  respect  to  grants  for  the 
following  programs:  the  Family 
Investment  Center  Program:  the  Youth 
Development  Initiative  under  the 
Family  Investment  Center  Program;  the 
Youth  Apprenticeship  Program;  the 
Apprenticeship  Demonstration  in  the 
Construction  Trades  Program;  the  Urban 
Youth  Corps  Program;  the  HOPE  1 
Program;  the  Public  Housing  Service 
Coordinator  Program;  the  Public 
Housing  Drug  Elimination  Program;  the 
Youth  Sports  I'rogram;  the  Tenant 
Opportimities  Prc^ram;  and  the 
Economic  Development  and  Supportive 
Services  Program. 

(I)  Application  Selection  Process 

Applicants  for  Elderly  or  Persons  vtrith 
Disabilities  Service  Coordinator  grants 
are  required  to  address  application 
submission  requirements,  but  are  not 
required  to  address  selection  factors.  To 
be  eligible  for  funding,  an  application 
must  meet  the  threshold  requirements  of 
sections  VI.(H)  and  VII.  of  this  NOFA, 
and  submit  all  information  required 
under  this  NOFA.  HUD  will  accept 
eligible  applications  for  funding  on  a 
first-come,  first-serve  basis  for  up  to  30 
days  bom  the  publication  date  of  this 
NOFA  or  imtil  funds  are  exhausted.  If 
all  funds  are  not  awarded  in  this 
funding  category  to  eligible 
applications,  funds  are  transferable  first 
to  the  Technical  Assistance/Training 
Support  for  Resident  Organizations 
category,  and  then  to  other  funding 
categories  in  this  NOFA  in  the  following 
order  first,  Resident  Management  and 
Business  Development  under  section 
IV.(A)  of  this  NOFA;  second,  Resident 
Capacity  Building  and/or  Conflict 
Resolution  under  section  IV.(B)  of  this 
NOFA;  third.  Resident  Service  Delivery  . 
Models  under  section  V.  of  this  NOFA. 


-  (J)  Grant  Term 

The  grant  term  for  Elderly  or  Persons 
with  Disabilities  Service  Coordinator 
grants  is  twelve  months  bom  the 
execution  date  of  the  grant  agreement. 

Vn.  General  Threshold  Requirements 

(A)  Compliance  With  Fair  Housing  and 
Gvil  Rights  Laws 

All  applicants  and  their  subrecipients 
must  comply  with  all  Fair  Housing  and 
civil  rights  laws,  statutes,  regulations 
and  executive  orders  as  enumerated  in 
24  CFR  5.105(a). 

If  you,  the  applicant — 

(1)  Have  been  charged  with  a  systemic 
violation  of  the  Fair  Housing  Act  by  the 
Secretary  alleging  ongoing 
discrimination; 

(2)  Are  a  defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  Department  of 
Justice  alleging  an  ongoing  pattern  or 
practice  of  discrimination;  or 

(3)  Have  received  a  letter  of 
noncompliance  findings  under  Title  VI, 
Section  504,  or  Section  109, — 

HUD  will  not  rank  and  rate  your 
application  imder  this  NOFA  if  the 
charge,  lawsuit,  or  letter  of  findings  has 
not  been  resolved  to  the  satisfaction  of 
the  Department  before  the  application 
deadline  stated  in  the  individual 
program  NOFA.  HUD's  decision 
regarding  whether  a  charge,  lawsuit,  or 
a  letter  of  finHingn  has  been 
satisfoctorily  resolved  will  be  based 
upon  whether  appropriate  actions  have 
been  taken  to  address  allegations  of 
ongoing  discrimination  in  the  policies 
or  practices  involved  in  the  charge, 
lawsuit,  or  letter  of  findings. 

(B)  Additional  Nondiscrimination 
Requirements 

The  applicant  and  any  subrecipients, 
must  comply  with  the  Americans  with 
Disabilities  Act,  and  Title  DC  of  the 
Education  Amendments  Act  of  1972. 

(C)  Affirmatively  Furthering  Fair 
Housing 

The  appUcant  must  include  in  the 
application  or  work  plan  the  specific 
steps  that  the  applicant  will  take  to: 

(1)  Address  the  elimination  of 
impediments  to  fair  housing  that  were 
identified  in  the  jtuisdiction's  Analysis 
of  Impediments  (AI)  to  Fair  Housing 
Choice; 

(2)  Remedy  discrimination  in 
housing:  or 

(3)  Promote  fair  housing  rights  and 
fair  housing  choice. 

Further,  die  applicant  has  a  duty  to 
carry  out  the  specific  activities  provided 
in  your  responses  to  the  NOFA  rating 
factors  that  address  affirmatively 
furthering  fair  housing. 
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Economic  Opportunities  for  Low  and 
Low-Income  Persons  (Section  3) 

he  ROSS  Program  requires  recipients 
fassistance  to  comply  with  section  3 
the  Housing  and  Urban  Development 
of  1968, 12  U.S.C.  1701U  (Economic 
portunities  for  Low  and  Very  Low- 
ome  Persons  in  Connection  with 
isted  Projects)  and  the  HUD 
ations  at  24  CFR  part  135, 
luding  the  reporting  requirements 
siibpart  E.  Section  3  requires  recipients 
to  {ensure  that,  to  the  greatest  extent 
feasible,  training,  employment  and  other 
economic  opportunities  will  be  directed 
tQ  il)  low  and  very  low  income  persons, 
pakticularly  those  who  are  recipients  of 
government  assistance  for  housing  and 
(4)  business  concerns  which  provide 
ei  :pnomic  opportimities  to  low  and  very 
1(  iw  income  persons. 

(i)  Relocation 


y  person  (including  individuals, 
lerships,  corporations  or 
itions)  who  moves  firom  real 
perty  or  moves  personal  property 
fijOm  real  property  directly  (1)  because 
of  a  written  notice  to  acquire  real 
property  in  whole  or  in  part,  or  (2) 
bJB  cause  of  the  acquisition  of  the  real 
p^perty,  in  whole  or  in  part,  for  a  HUD- 
aksisted  activity  is  covered  by  Federal 
relocation  statute  and  regulations. 
Specifically,  this  type  of  move  is 
c  ^ivered  by  the  acquisition  policies  and 
p  [bcedtu^s  and  the  relocation 
r^uirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA),  and  the  implementing 
g^emment-wide  regulation  at  49  CFR 
24. 
rhe  relocation  requirements  of  the 
and  the  government-wide 
ations  cover  any  person  who 
E^bves  permanently  from  real  property 
moves  personal  property  from  real 
perty  directly  because  of 
labilitation  or  demolition  for  an 
ivity  imdertaken  with  HUD 
istance. 

(^  Forms,  Certifications  and 
tsurances 

le  applicant  is  required  to  submit 
led  copies  of  the  standard  forms, 
ifications,  and  assurances  listed  in 
s  NOFA.  As  part  of  HUD's  continuing 
"orts  to  improve  the  NOFA  process, 
eral  of  the  required  standard  forms 
ive  been  simplified  this  year.  The 
dard  forms,  certifications,  and 
aalBurances  are  as  follows: 

1(1)  Standard  Form  for  Application  for 
Federal  Assistance  (SF-424); 

1(2)  Standard  Form  for  Budget 
I  afoimation — Non-Construction 


Programs  (SF-424A)  or  Standard  Form 
for  Budget  Information — Construction 
Programs  (SF— 424C),  as  applicable; 

(3)  Standard  Form  for  Assurances — 
Non-Construction  Programs  (SF-424B) 
or  Standard  Form  for  Assurances — 
Construction  Programs  {SF-424D),  as 
applicable; 

(4)  Drug-Free  Workplace  Certification 
(HUD-50070); 

(5)  Certification  and  Disclosvue  Form 
Regarding  Lobbying  (SF-LLL). 

(6)  Applicant/Recipient  Disclosure 
Update  Report  (HUD-2880); 

(7)  Certification  that  the  applicant 
will  comply  with  the  requirements  of 
the  Fair  Housing  Act,  Title  VI  of  the 
Civil  Rights  Act  of  1964,  section  504  of 
the  Rehabilitation  Act  of  1973,  and  the 
Age  Discrimination  Act  of  1975,  and 
will  affirmativeiji  further  fair  housing. 
CDBG  recipients  applying  for  funds 
under  title  I  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5301  et  seq.)  also  must  certify 
to  compliance  with  section  109  of  the 
Housing  and  Community  Development 
Act. 

(8)  Certification  required  by  24  CFR 
24.510.  (The  provisions  of  24  CFR  part 
24  apply  to  the  employment, 
engagement  of  services,  awarding  of 
contracts,  subgrants,  or  funding  of  any 
recipients,  or  contractors  or 
subcontractors,  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status,  and  a  certification  is 
required.) 

(G)  OMB  Circulars 

For  the  ROSS  Program,  the  policies, 
guidance,  and  requirements  of  OMB 
Circular  No.  A-87  (Cost  Principles 
Applicable  to  Grants,  Contracts  and 
Other  Agreements  with  State  and  Local 
Governments),  OMB  Circular  No.  A-122 
(Cost  Principles  for  Nonprofit 
Organizations),  24  CFR  part  84  (Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  other 
Non-Profit  Organizations)  and  24  CFR 
part  85  (Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  governments]  may 
apply  to  the  award,  acceptance  and  use 
of  assistance  and  to  the  remedies  for 
noncompliance,  except  when 
inconsistent  with  the  provisions  of  the 
FY  1999  HUD  Appropriations  Act,  other 
Federal  statutes.  Copies  of  the  OMB 
Circulars  may  be  obtained  from  EOP 
Publications,  Room  2200,  New 
Executive  Ofiice  Building,  Washington, 
DC  10503,  telephone  (202)  395-7332 
(this  is  not  a  toll  free  niunber). 

(H)  Conflicts  of  Interest 

If  you  are  a  consultant  or  expert  who 
is  assisting  HUD  in  rating  and  ranking 


applicants  for  funding  under  this 
NOFA.  you  are  subject  to  18  U.S.C.  208. 
the  Federal  criminal  conflict  of  interest 
statute,  and  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  regulation  published  at  5  CFR 
part  2635.  As  a  result,  if  you  have 
assisted  or  plan  to  assist  applicants  with 
preparing  applications  for  this  NOFA, 
you  may  not  serve  on  a  selection  panel 
and  you  may  not  serve  as  a  technical 
advisor  to  HUD  for  this  NOFA.  All 
individuals  involved  in  rating  and 
ranking  this  NOFA,  including  experts 
and  consultants,  must  avoid  conflicts  of 
interest  or  the  appearance  of  conflicts. 
Individuals  involved  in  the  rating  and 
ranking  of  applications  must  disclose  to 
HUD's  General  Counsel  or  HUD's  Ethic 
Law  Division  the  following  information 
if  applicable:  the  selection  or  non- 
selection  of  any  applicant  under  this 
NOFA  will  affect  the  individual's 
financial  interests,  as  provided  in  18 
U.S.C.  208;  or  the  application  process 
involves  a  party  with  whom  the 
individual  has  a  covered  relationship 
under  5  CFR  2635.502.  The  individual 
must  disclose  this  information  prior  to 
participating  in  any  matter  regarding 
this  NOFA.  If  you  have  questions 
regarding  these  provisions  or  if  you 
have  questions  concerning  a  conflict  of 
interest,  you  may  call  the  Office  of 
General  Counsel,  Ethics  Law  Division, 
at  202-70^3815  and  ask  to  speak  to 
one  of  HUD's  attorneys  in  this  division. 

Vm.  Program  Requirements 

Grantees  must  meet  the  following 
program  requirements: 

(A)  Compliance  With  Civil  Rights 
Requirements 

In  addition  to  compliance  with  the 
civil  rights  requirements  at  24  CFR 
5.105,  each  successful  applicant  must 
comply  with  the  nondiscrimination  in 
employment  requirements  of  Title  VII  of 
the  Civil  Rights  Act  of  1964,  42  U.S.C. 
2000e  et  seq.;  the  Equal  Pay  Act,  29 
U.S.C.  206(d);  the  Age  Discrimination  in 
Employment  Act  of  1967.  29  U.S.C.  621 
et  seq.,  and  Titles  I  and  V  of  the 
Americans  with  Disabilities  Act,  42 
U.S.C.  12101  et  seq.  Tribes/TDHEs  must 
comply  with  the  Indian  Civil  Rights  Act 
(Title  II  of  the  Civil  Rights  Act  of  1968, 
24  U.S.C.  1001-1303);  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107):  and.  Section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794). 

(B)  Adhere  to  the  Grant  Agreement 

After  an  application  has  been 
approved,  HUD  and  the  applicant  shall 
enter  into  a  grant  agreement  (Form  1044 
and  attachments)  incorporating  the 
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entire  application  except  as  modified  by 
HUD  and  setting  forth  Uie  amount  of  the 
grant  and  its  applicable  tenns, 
conditions,  financial  controls,  pa)rment 
mechanism  (which  except  under 
extraordinary  conditions  will  operate 
under  HUD's  Line  of  Credit  Control 
System  (LOGOS)  and  special  conditions, 
including  requiring  adherence  to  the 
appropriate  OMB  circulars  and  other 
government  wide  requirements  and 
speciiying  sanctions  for  violation  of  the 
agreement.  The  grant  agreement  will 
include  additional  information 
regarding  Insurance/Indemnification, 
Freedom  of  Information  Act,  grant  staff 
personnel,  exclusion  period,  earning 
and  benefits,  reports,  close-outs,  and 
treatment  of  income. 

(C) 

Within  twelve  months  of  HUD  grant 
approval,  successful  applicants  who  are 
site-based  RAs  must  have  applied  for 
501(c)  status  from  the  United  States 
Internal  Revenue  Service. 

(D)  Risk  Management 

Grantees  and  subgrantees  are  required 
to  implement,  administer  and  monitor 
programs  so  as  to  minimize  the  risk  of 
fi^ud,  waste,  abuse,  and  liability  for 
losses  from  adversarial  legal  action. 

IE)  ROSS  Evaluation  and  Assessment 

All  applicants  selected  for  award 
must  be  willing  to  participate  in  the 
evaluation  and  assessment  that  HUD 
intends  to  conduct  for  the  ROSS 
Program.  At  grant  award  HUD  will 
provide  additional  information  on  the 
evaluation  and  assessment  for 
applicants  who  receive  awards. 

(F)  Applicant  Internet  Access 

Prior  to  the  initial  draw  down,  all 
grantees  shall  have  secured  online 
access  to  the  Internet  as  a  means  to 
communicate  with  HUD  on  grant 
matters. 

(G)  Definitions 

City-Wide  Resident  Organization 
consists  of  members  from  Resident 
Coimcils,  Resident  Management 
Corporations,  and  Resident 
Organizations  who  reside  in  housing 
developments  that  are  owned  and 
operated  by  the  same  PHA  within  a  city. 

Community  Facility  means  a  non- 
dwelling  structiue  that  provides  space 
for  multiple  supportive  services  for  the 
benefit  of  public  housing  residents  (as 
well  as  others  eligible  for  the  services 
provided)  that  may  include  but  are  not 
limited  to: 

(1)  Child  care; 

(2)  After-school  activities  for  youth; 

(3)  Job  training; 


(4)  Campus  of  Learner  activities;  and 
(7)  English  as  a  Second  Language 
(ESL)  classes. 

Contract  Administrator  means  an 
overall  administrator  and/ or  a  financial 
management  agent  that  oversees  the 
financial  aspects  of  a  grant  and  assists 
in  the  entire  implementation  of  the 
grant.  Examples  of  qualified 
organizations  that  can  serve  as  a 
Contract  Administrator  are: 

(1)  Local  housing  agencies;  and 

(2)  Community  based  organizations 
such  as  Community  Development 
Corporations  (CDCs),  community 
churches,  and  State/Regional 
Associations/Organizations. 

Development  has  the  same  meaning  as 
the  term  "Project"  below. 

Firmly  Committed  means  there  must 
be  a  written  agreement  to  provide  the 
resources.  This  written  agreement  may 
be  contingent  upon  an  applicant 
receiving  an  award. 

Elderly  person  means  a  person  who  is 
at  least  62  years  of  age. 

Jurisdiction-Wide  Resident 
Organization  means  an  incorporated 
nonprofit  organization  or  association 
that  meets  the  following  requirements: 

(1)  Most  of  its  activities  are  conducted 
within  the  jurisdiction  of  a  single 
housing  agency; 

(2)  There  are  no  incorporated 
Resident  Coimcils  or  Resident 
Management  Corporations  within  the 
jiuisdiction  of  the  single  housing 
agency; 

(3)  It  has  experience  in  providing 
start-up  and  capacity-building  training 
to  residents  and  resident  organizations; 
and 

(4)  Public  housing  residents 
representing  unincorporated  Resident 
Councils  within  the  jurisdiction  of  the 
single  housing  agency  must  comprise 
the  majority  of  the  board  of  directors. 

Intermediary  Resident  Organizations 
means  Jurisdiction-Wide  Resident 
Organizations,  City-Wide  Resident 
Organizations,  State-Wide  Resident 
Organizations,  Regional  Resident 
Organizations,  and  National  Resident 
Oreanizations. 

National  Resident  Organization 
(NRO)  means  an  incorporated  nonprofit 
organization  or  association  for  public 
housing  that  meets  each  of  the  following 
requirements: 

(1)  It  is  national  (i.e.,  conducts 
activities  or  provides  services  in  at  least 
two  HUD  Areas  or  two  States); 

(2)  It  has  experience  in  providing 
start-up  and  capacity-building  training 
to  residents  and  resident  organizations; 
and 

(3)  Public  housing  residents 
representing  different  geographical 
locations  in  the  country  must  comprise 
the  majority  of  the  board  of  directors. 


Person  with  disabilities  means  an 
adult  person  who: 

(1)  Has  a  condition  defined  as  a 
disability  in  section  223  of  the  Social 
Security  Act; 

(2)  Has  a  developmental  disability  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
Bill  of  Rights  Act;  or 

(3)  Is  determined,  pursuant  to 
regulations  issued  by  the  Secretary,  to 
have  a  physical,  mental,  or  emotional 
impairment  which: 

(a)  Is  expected  to  be  of  long-continued 
and  indefinite  diuation; 

(b)  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

(c)  Is  of  such  a  nature  that  such  ability 
could  be  improved  by  more  suitable 
housing  conditions. 

The  term  "person  with  disabilities" 
does  not  exclude  persons  who  have  the 
disease  of  acquired  immimodeficiency 
syndrome  or  any  conditions  arising 
from  the  etiologic  agent  for  acquired 
immunodeficiency  s)mdrome.  In 
addition,  no  individual  shall  be 
considered  a  person  with  disabilities, 
for  purposes  of  eligibility  for  low- 
income  housing,  solely  on  the  basis  of 
any  drug  or  alcohol  dependence. 

The  definition  proviaed  above  for 
persons  with  disabilities  is  the  proper 
definition  for  determining  program 
qualifications.  However,  the  definition 
of  a  person  with  disabilities  contained 
in  Section  504  of  the  rehabilitation  Act 
of  1973  and  its  implementing 
regulations  must  be  used  for  purposes  of 
reasonable  accommodations. 

Program  Coordinator  is  a  person  who 
is  responsible  for  coordinating  various 
proposed  RSDM  activities  to  ensure  that 
their  accomplishment  will  assist  in 
achieving  overall  grant  goals  and 
objectives. 

Project  is  the  same  as  "low-income 
housing  project"  as  defined  in  section 
3(b)(1)  of  the  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437  et  seq.)  (1937 
Act). 

Resident  Association  (RA)  means  any 
or  all  of  the  forms  of  resident 
organizations  as  they  are  defined 
elsewhere  in  this  Definitions  section 
and  includes  Resident  Councils  (RC), 
Resident  Management  Corporations 
(RMC),  Regional  Resident  Organizations 
(RRO),  Statewide  Resident 
Organizations  (SRO),  Jurisdiction- Wide 
Resident  Organizations,  and  National 
Resident  Organizations  (NRO). 

Resident  Council  (RC)  means  (as 
provided  in  24  CFR  964.115)  an 
incorporated  or  unincorporated 
nonprofit  organization  or  association 
that  shall  consist  of  persons  residing  in 
public  housing  and  must  meet  each  of 
the  following  requirements  in  order  to 
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r  i  zeive  official  recognition  from  the 
F 1  lA/HUD,  and  be  eligible  to  receive 
ds  for  RC  activities  and  stipends  for 
cers  for  their  related  costs  for 
lunteer  work  in  public  housing. 
Ithough  24  CFR  part  964  defines  an 
as  an  incorporated  or 
incorporated  nonprofit  organization, 
requires  RC  applicants  for  ROSS 
ts  to  be  registered  with  the  State  at 
time  of  application  submission): 
(1)  It  must  adopt  written  procedures 
ch  as  by-laws,  or  a  constitution  which 
ivides  for  the  election  of  residents  to 
governing  board  by  the  voting 
mbership  of  the  public  housing 
idents.  llie  elections  must  be  held  on 
_  .agular  basis,  but  at  least  once  every 
sf  years.  The  written  procediues  must 
bfovide  for  the  recall  of  the  resident 
t  bard  by  the  voting  membership.  These 
I  ifovisions  shall  allow  for  a  petition  or 
qfher  expression  of  the  voting 
mbership 's  desire  for  a  recall 

ion,  and  set  the  percentage  of 
ting  membership  ("threshold")  which 
must  be  in  agreement  in  order  to  hold 
i  tecall  election.  This  threshold  shall 
I  lOt  be  less  than  10  percent  of  the  voting 
I  i^mbership. 

1  (2)  It  must  have  a  democratically 
elected  governing  board  that  is  elected 
1 1]  r  the  voting  membership.  At  a 

I  a  inimum,  the  governing  board  should 
(i<  insist  of  five  elected  board  members. 

le  voting  membership  must  consist  of 
hoads  of  households  (any  age)  and  other 
residents  at  least  18  years  of  age  or  older 
s  nd  whose  name  appear  on  a  lease  for 

I I  e  imit  in  the  public  housing  that  the 
I E  sident  councU  represents. 

(3)  It  may  represent  residents  residing 

(a)  Scattered  site  buildings  in  areas  of 
(|i^ntiguous  row  houses; 

(b)  One  or  more  contiguous  buildings; 

(c)  A  development;  or 

(d)  A  combination  of  the  buildings  or 
(^^velopments  described  above. 

Regional  Resident  Organization  (RRO) 
I  {i/eans  an  incorporated  nonprofit 
( I]  ganization  or  association  for  pubUc 
lipusing  that  meets  each  of  the  following 
I  Qquirements: 

(1)  It  is  regional  (i.e.,  not  limited  by 
Areas); 

(2)  It  has  experience  in  providing 
-up  and  capacity-building  training 

residents  and  resident  organizations; 
d 

(3)  Public  housing  residents 
resenting  different  geographical 
ations  in  the  region  must  comprise 

the  majority  of  the  board  of  directors. 
Resident  Management  Corporation 
MMC)  (See  24  CFR  964.7,  964.120) 
I  Mans  an  entity  that  consists  of 
I  dsidents  residing  in  public  housing  and 
I  [lust  have  each  of  the  following 


characteristics  in  order  to  receive 
official  recognition  by  the  PHA  and 
HUD: 

(1)  It  shall  be  a  nonprofit  organization 
that  is  validly  incorporated  under  the 
laws  of  the  State  in  which  it  is  located; 

(2)  It  may  be  established  by  more  than 
one  RC,  so  long  as  each  such  council: 

(a)  Approves  the  establishment  of  the 
corooration;  and 

(b)  Has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(3)  It  shall  have  an  elected  Board  of 
Directors,  and  elections  must  be  held  at 
least  once  every  3  years; 

(4)  Its  by-laws  shall  require  the  Board 
of  Directors  to  include  resident 
representatives  of  each  RC  involved  in 
establishing  the  corporation;  include 
qualifications  to  run  for  office, 
frequency  of  elecUous,  procedures  for 
recall,  and  term  limits  if  desired; 

(5)  Its  voting  members  shall  be  heads 
of  households  (any  age)  and  other 
residents  at  least  18  years  of  age  and 
whose  name  appear  on  the  lease  of  a 
unit  in  public  housing  represented  by 
the  RMC; 

(6)  Where  an  RC  already  exists  for  the 
development,  or  a  portion  of  the 
development,  the  RMC  shall  be 
approved  by  the  RC  board  and  a 
majority  of  the  residents.  If  there  is  no 
RC,  a  majority  of  the  residents  of  the 
public  housing  development  it  will 
represent  must  approve  the 
establishment  of  such  a  corporation  for 
the  purposes  of  managing  the  project; 
and 

(7)  It  may  serve  as  both  the  RMC  and 
the  RC,  so  long  as  the  corporation  meets 
the  requirements  of  this  part  for  an  RC. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Site-Based  Resident  Associations 
means  Resident  Councils  and  Resident 
Management  Corporations. 

Statewide  Resident  Organization 
(SRO)  means  a  Site-Based  incorporated 
nonprofit  organization  or  association  for 
public  housing  that  meets  the  following 
requirements: 

(1)  It  is  Statewide; 

(2)  It  has  experience  in  providing 
start-up  and  capacity-building  training 
to  residents  and  resident  organizations; 
and 

(3)  Public  housing  residents 
representing  different  geographical 
locations  in  the  State  must  comprise  the 
majority  of  the  board  of  directors. 

Tribal  housing  means  housing 
assisted  imder  the  Indian  Housing  Block 
Grant  Program  at  24  CFR  part  1000. 

(H)  Environmental  Requirements 

It  is  anticipated  that  most  activities 
under  this  NOFA  will  be  categorically 
excluded  under  24  CFR  50.19(b)(3), 


(b)(9),  (b)(12),  or  (b)(14).  An  applicant 
proposing  physical  development 
activities  is  prohibited  from 
rehabilitating,  converting,  leasing, 
repairing  or  constructing  property,  or 
committing  or  expending  HUD  or  non- 
HUD  funds  for  these  types  of  program 
activities,  until  one  of  the  following  has 
occurred: 

(1)  If  the  grantee  is  not  a  PHA,  HUD 
has  completed  an  environmental  review 
to  the  extent  required  by  24  CFR  part  50. 
prior  to  grant  awards. 

(2)  If  the  grantee  is  a  PHA,  HUD  has 
approved  the  grantee's  Request  for 
Release  of  Funds  (HUD  Form  7015.15) 
following  a  Responsible  Entity's 
completion  of  an  environmental  review 
under  24  CFR  part  58,  where  required, 
or  if  HUD  has  determined  in  accordance 
with  §  58.11  to  perform  the 
environmental  review  itself  imder  part 
50,  HUD  has  completed  the 
environmental  review. 

DC.  Application  Submission 
Requirements 

The  applicant  must  submit  the 
following,  which  are  further  described 
in  the  application  kit. 

(A)  Needs  Assessment  Report  which 
includes  statistical  or  siuvey 
information  on  the  needs  of  the 
recipient  popidation;  please  use  the 
appropriate  format  provided  in  the 
application  kit. 

(B)  A  three-year  work  plan  for 
implementing  grant  activities  which 
includes  reasonably  achievable, 
quantifiable  goals,  budget,  timetable  and 
strategies,  including  any  innovative 
approaches.  In  addition  to  a  narrative, 
please  use  the  formats  provided  in  the 
application  kits  to  chart  the  following: 

(1)  Activity  plan  siunmary; 

(2)  Activity  breakout; 

(3)  Budget  breakout;  - 

(4)  Summary  budget; 

(5)  Program  resources;  and 

(6)  Program  staffing; 

(C)  Information  on  the  applicant  and/ 
or  administrator  track  record  with 
comparable  initiatives.  Please  provide 
the  chart  and/or  certification  format 
provided  in  the  application  kit; 

(D)  Certifications  and  assurances 
referenced  in  this  program.  Applicants 
who  are  IROs  or  non  profits  operating 
association  and/or  networks  operating 
programs  that  benefit  public  housing 
resident  organizations  must  also  submit 
a  list  of  site-based  resident  associations 
they  intend  to  be  assisted. 

(E)  Memorandum  of  Understanding/ 
Agreement;  conunitment  letters;  and       ^ 
other  required  documentation  of 
partnerships. 
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X.  Correction  to  Deficient  Applications 

After  the  application  due  date,  HUD 
may  not,  consistent  with  24  CFR  part  4, 
subpart  B,  consider  imsolicited 
information  firom  an  applicant.  HUD 
may  contact  an  applicant,  however,  to 
clarify  an  item  in  the  application  or  to 
correct  technical  deficiencies. 

Applicants  should  note,  however,  that 
HUD  may  not  seek  clarification  of  items 
or  responses  that  improve  the 
substantive  quality  of  the  applicant's 
response  to  any  eligibility  or  selection 
criterion.  Examples  of  ciuable  technical 
deficiencies  include  failiue  to  submit 
the  proper  certifications  or  Mliue  to 
submit  an  application  containing  an 
original  signature  by  an  authorized 
official.  In  each  case,  HUD  will  notify 
the  applicant  in  writing  by  describing 
the  clarification  or  technical  deficiency. 
HUD  will  notify  appUcants  by  facsimile 
or  by  return  receipt  requested. 

Applicants  must  submit  clarifications 
or  corrections  of  technical  deficiencies 
in  accordance  with  information 
provided  by  HUD  within  14  calendar 
days  of  the  date  of  receipt  of  the  HUD 
notification.  If  the  deficiency  is  not 
corrected  within  this  time  period,  HUD 
wiU  reject  the  application  as 
incomplete. 

XL  nndingi  and  Certifications 

(A)  Paperwork  Reduction  Act 
Statement 

The  information  collection 
requirements  contained  in  this  notice 
were  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  and  have  been  assigned  OMB 
control  number  2577-0211.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  the 
collection  displays  a  valid  control 
number. 

(B)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  This  finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410. 

(C)  Federalism.  Executive  Order  12612 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 


Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  NOFA  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  the  NOFA  solicits 
applicants  to  help  eligible  femilies  make 
the  transition  fiom  wel&re  to  work,  and 
does  not  impinge  upon  the  relationships 
between  the  Federal  government  and 
State  and  local  governments.  As  a  result, 
the  NOFA  is  not  subject  to  review  under 
the  Order. 

(D)  Prohibition  Against  Lobbying 
Activities 

You,  the  applicant,  are  subject  to  the 
provisions  of  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriation  Act  for  Fiscal 
Year  1991,  31  U.S.C.  1352  (the  Byrd 
Amendment),  which  prohibits 
recipients  of  Federal  contracts,  grants, 
or  loans  from  using  appropriated  funds 
for  lobbying  the  executive  or  legislative 
branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  You  are  required  to 
certify,  using  the  certification  found  at 
Appendix  A  to  24  CFR  part  87,  that  they 
will  not,  and  have  not,  used 
appropriated  funds  for  any  prohibited 
lobbying  activities.  In  addition,  you 
must  disclose,  using  Standard  Form- 
T.I.Ii,  "Disclosure  of  Lobbying 
Activities,"  any  funds,  other  than 
Federally  appropriated  funds,  that  will 
be  or  have  been  used  to  influence 
Federal  employees,  members  of 
Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts. 

(E)  Section  102  of  the  HUD  Reform 
Act;  Documentation  and  Public  Access 
Requirements 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3545) 
(HUD  Reform  Act)  and  the  regulations 
codified  in  24  CFR  part  4,  subpart  A, 
contain  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14, 
1992  (57  FR  1942),  HUD  published  a 
notice  that  also  provides  information  on 
the  implementation  of  section  102.  The 
dociunentation,  public  access,  and 
disclosure  requirements  of  section  102 
apply  to  assistance  awarded  under  this 
NOFA  as  follows: 


(1)  Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any    . 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  5- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  in  24 
CFR  part  15. 

(2)  Disclosures 

HUD  will  make  available  to  the  public 
for  5  years  all  applicant  disclosure 
reports  (Form  HUD-2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  HUD-^2880)  will  be 
made  available  along  with  the  applicant 
disclosiire  reports,  but  in  no  case  for  a 
period  less  than  3  years.  All  reports — 
both  applicant  disclosures  and 
updates — ^will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24    ' 
CiFRpart5. 

(3)  Publication  of  Recipients  of  HUD 
Funding 

HUD's  regulations  at  24  CFR  4.7 
provide  that  HUD  will  publish  a  notice 
in  the  Federal  Register  on  at  least  a 
quarterly  basis  to  notify  the  public  of  all 
decisions  made  by  the  Department  to 
provide: 

(i)  Assistance  subject  to  section  102(a) 
of  the  HUD  Reform  Act;  or 

(ii)  Assistance  that  is  provided 
through  grants  or  cooperative 
agreements  on  a  discretionary  (non- 
formida,  non-demand)  basis,  but  that  is 
not  provided  on  the  basis  of  a 
competition. 

(F)  Section  103  HUD  Reform  Act 

HUD's  regulations  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a), 
codified  in  24  CFR  part  4,  apply  to  this 
funding  competition.  The  regulations 
continue  to  apply  until  the 
annoimcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  the  regulations  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  imfair  competitive 


aiivantage.  Persons  who  apply  for 
ai  instance  in  thi&xompetition  should 
cbnfine  their  inquiries  to  the  subject 
a  -^as  permitted  under  24  CFR  part  4. 

Applicants  or  employees  who  have 
e  iiics  related  questions  should  contact 
tlite  HUD  Ethics  Law  Division  at  (202) 
708-3815.  (This  is  not  a  toll-free 
nilimber.)  For  HUD  employees  who  have 
specific  program  questions,  the 
eqiployee  should  contact  the 
abpropriate  field  office  counsel,  or 


Headquarters  counsel  for  the  program  to 
which  the  question  pertaihs. 

(G)  Catalog  of  Federal  Domestic 
Assistance  Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.870. 

Xm.  Authority. 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
hidependent  Agencies  Appropriation 
Act  of  1999  (Pub.  L.  105-276,  112  Stat. 


2461,  approved  October  21, 1998),  and 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act,  1998  (Pub.  L.  105-€5,  111  StaL 
1344,  approved  October  27.  1997). 

Dated:  July  27, 1999. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  99-20429  Filed  8-4-99;  2:21  pm] 
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DEPARTMENT  OF  LABOR 

Emptoymant  and  Training 
Adniiniatration 

Bureau  of  Apprenticaahip  and 
Training;  PoniBy  for  Raleaalng 
Idantltleaof  Program  Sponaora 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice  of  Adoption  of 
Procedure. 

SUMMARY:  The  Bureau  hereby  adopts  a 
policy  for  releasing  identities  of 
apprenticeship  program  sponsors 
registered  and  recognized  by  BAT.  On 
December  5. 1997,  the  Bureau  of 
Apprenticeship  and  Training  (BAT) 
noticed  in  the  Federal  Register  a 
proposed  policy  and  procedure  for 
releasing  identities  of  program  sponsors 
registered  by  the  Bureau,  (62  FR  64452). 
The  Bureau  invited  interested  persons 
to  submit  written  comments  before 
February  3, 1998  concerning  the 
proposal.  A  fiew  responses  were 
received  as  discussed  herein. 
EFFECTIVE  DATE:  This  procedure  is 
effective  on  August  10, 1999. 
FOR  FURTHER  arOOMATION  CONTACT: 
Marion  M.  Winters,  FOIA  Coordinator 
for  BAT,  Telephone:  (202)  219-5921 
(Ext.  107)  (this  is  not  a  toU  free  number). 
FAX:  (202)  219-5011. 
SUPPLEMBITARY  MFORMATION: 

Backgroand 

The  BAT  administers  and  promotes 
the  nation's  apprenticeship  and  training 
programs.  Individuals  join  an 
apprenticeship  program  to  learn  the 
skUls  the  program  has  to  offer  as  well  as 
to  obtain  employment.  Apprenticeship 
is  a  relationship  between  the  program 
sponsor  and  the  apprentice  during 
which  the  employee,  or  apprentice, 
learns  a  trade.  The  training  lasts  a 
specified  length  of  time.  An 
apprenticeship  covers  all  aspects  of  the 
trade  and  includes  both  on-die-job 
training  and  related  instructicm. 

Apprenticeship  programs  are 
sponsored  and  operated  on  a  voluntary 
basis  by  employers,  employee 
associations,  or  partnerships  between 
employers  and  labor  unions.  The 
sponsor  of  an  apprenticeship  program 
plans,  administers  and  pays  for  the 
program.  When  an  apprentice  is 
accepted  into  a  program,  the  apprentice 
and  the  sponsor  sign  an  apprenticeship 
agreement.  The  apprentice  agrees  to 
perform  the  work  faithfully  and 
complete  the  related  study,  and  the 
sponsor  agrees  to  make  every  effort  to 
keep  the  apprentice  employed  and  to 
comply  with  the  standuds  established 


for  the  program.  An  apprenticeship 
program  must  meet  certain  requirements 
set  down  by  BAT. 

BAT  regulations  require  that 
apprenticeship  programs  be  registered 
with  BAT  or  a  federally  approved  State 
Apprenticeship  Council.  Registered 
programs  must  meet  federally-approved 
standards  related  to  job  duties,  related 
instruction,  wages,  and  safety  and 
health  conditions.  Apprentices  who 
successfully  complete  registered 
programs  receive  certificates  of 
completion  from  the  U.S.  Department  of 
Labor  or  a  federally-approved  State 
Apprenticeship  Agency. 

In  the  past,  when  BAT  received  FOIA 
requests  for  information  concerning 
registered  apprenticeship  programs,  it 
would  notify  the  appropriate  sponsor 
and  seek  their  views  regarding  the  effect 
that  disclosure  of  the  relevant  data 
would  have  on  its  competitive  business 
position.  This  procedure  was  followed 
because  of  BATs  understanding  or 
perhaps  misinterpretation,  of  Executive 
Order  12600  (29  CFR  part  70  et  seq:  29 
CFR  70.26). 

Executive  Order  12600,  issued  May 
30, 1989,  requires  Federal  Agencies  to 
notify  a  submitter  of  commercial 
information  if  its  potential  release  could 
be  considered  sensitive  or  harmful  to  its 
business  interests.  In  an  effort  to  comply 
with  Executive  Order  12600,  BAT 
sought  views  of  each  sponsor  on 
whether  the  disclosure  of  the  existence 
of  a  registered  apprenticeship  program 
could  be  harmful  to  its  proprietary 
interest. 

BAT  does  not  believe  the  relevant 
information  is  proprietary  to  the 
sponsors.  This  information  belongs  to 
the  govenunent  as  well  as  to  the 
sponsors  and  apprentices.  It  has  been 
BAT's  experience  that  when  it  has 
contacted  sponsors  and  sought  their 
comments  on  any  conUnercial  harm 
they  would  experience  that  when  it  has 
contacted  sponsors  and  sought  their 
comments  on  any  commercial  harm 
they  would  experience  by  the 
publication  of  the  fact  that  a  registered 
program  exists,  the  vast  majority  offered 
no  objections.  There  is  little  basis,  if 
any,  for  supporting  a  claim  of  negative 
proprietary  impact  on  sponsors  by 
identifying  their  participation  as  an 
apprenticeship  program  sponsor.  It  is 
BAT's  understanding  that  in  an 
overwhelming  niunber  (if  not  in  all) 
State  Apprenticeship  Council  (SAC) 
States  the  fact  of  the  existence  of 
apprenticeship  programs  is  released  to 
the  public. 

Discussion  of  Comments 

The  BAT  received  six  letters 
commenting  on  the  proposed  procediue 


that  was  published  in  the  Federal 

Raster  Notice  of  December  5, 1997. 

Ilie  comment  frt>m  the  Plasterers  & 
Cement  Masons  Job  Corps  Training 
Program  of  Washington,  DC,  was  very 
supportive  of  the  proposal  in  that  it 
covdd  serve  as  a  stimulus  for  attracting 
potential  apprentices  to  enter  the 
Building  and  Construction  Trades. 

The  Independent  Electrical 
Contractors,  Inc.  (EEC)  of  Alexandria, 
Virginia,  endorsed  the  proposed  policy. 
They  thought  the  general  availability  of 
this  information  would  stimulate  the 
establishment  of  more  apprenticeship 
programs  and  also  encourage  students  to 
investigate  apprenticeships  as  a  reliable 
alternative  to  college  or  vocational 
training  options. 

However,  the  Independent  Electrical 
Contractors  cautioned  against  releasing 
detailed  personal  information  regarding 
these  programs,  such  as  the  identities  of 
apprentices  enrolled  therein.  They 
considered  such  information  as  being 
proprietary.  Identification  as  well  as 
characteristics  of  apprentices  and/or 
trainees  are  protected  as  personal 
information  subject  to  the  Privacy  Act. 

BAT  Response  a 

BAT  does  not  contemplate  releasing 
personal  information  on  any  apprentice 
or  trainee;  nor  is  this  a  matter  sheltered 
asproprietary. 

Tlie  National  Association  of  State  and 
Territorial  Apprenticeship  Directors 
(NASTAD)  supports  releasing  the  name  . 
and  address  of  sponsoring 
organizations,  but  not  the  name  and 
phone  number  of  contact  persons.  BAT 
acknowledges  that  the  latter  information 
is  subject  to  frequent  change,  and  is  not 
maintained  in  many  of  the  SAC  States. 

BAT  Response 

In  any  event,  under  the  BAT  FOIA 
policy,  the  identity  of  a  sponsor  and  a 
mailing  address  wUl  be  provided. 

The  Vermont  Department  of 
Employment  and  Training  in 
Montpelier,  Vermont,  had  no  problem 
with  releasing  the  names  and  addresses 
of  registered  apprenticeship  program 
sponsors  to  anyone  on  request,  lliey 
believe  that  such  information  would 
benefit  the  apprenticeship  training 
program  by  providing  job  and  career 
counselors  with  a  list  of  participating 
registered  apprenticeship  program 
sponsors  for  client  referral. 

The  Wyoming  Electrical  Joint 
Apprenticeship  and  Training  Committee 
of  Casper,  Wyoming  (WJATC) 
commented  that  information  on  such 
programs  would  be  vital  for  persons 
interested  in  apprenticeship.  The 
WJATC  pointed  out  that  many 
apprenticeships  are  available  but  that 
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I  ot  all  programs  are  registered.  Further, 
t\ie  WJATC  stated  that  making 
i  ]  formation  on  sponsors  more  readily 
available  would  enable  the  public  to 
find  the  best  apprenticeship  programs 
s^d  what  they  have  to  offer. 

The  Associated  Builders  and 
(^<>ntractors,  Inc.  (ABC)  commented  that 

oes  not  oppose  the  release  of 

ntifying  information  on 
prenticeship  program  sponsors.  The 

C  provides  for  the  registration  of  all 
a  dprenticeship  programs  with  their  81 
{  iographically  distinct  chapters. 
ABC  did  oppose  any  release  of 
information  that  would  enable 


individual  employers  within  an  ABC 
chapter  to  be  identified. 

BAT'S  Response 

As  discussed  above,  the  BAT  FOIA 
policy  provides  for  the  release  of 
information  regarding  sponsors,  not 
information  about  individual 
employers. 

Adoption  of  Procedure 

Accordingly,  BAT  hereby  adopts  a 
FOIA  policy  for  releasing  identities  of 
apprenticeship  program  sponsors 
registered  and  recognized  by  the  BAT. 


In  response  to  requests  for  program 
sponsor  identification,  the  official  name 
of  the  organization  along  with  street 
address,  city,  and  State  will  be 
disclosed. 

All  newly  registered  apprenticeship 
program  sponsors  will  be  provided  with 
a  copy  of  this  Federal  Re^ster  Notice. 

Signed  at  Washington,  DC,  this  3td  day  of 
August.  1999. 

Anthony  Swoope, 

Director,  Bureau  of  Apprenticeship  and 

Training  Employment  and  Training 

Administration. 

[FR  Doc.  99-20407  Filed  8-9-99;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

17CFRPart275 

[RataM*  No.  IA-1812;  Rl*  No.  S7-19-M] 

RIN323S^AH72 

Political  ContributkMW  by  Certain 
invaetment  Adviaers 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

summary:  The  Commission  is 
publishing  for  comment  a  new  rule 
undw  the  Investment  Advisers  Act  of 
1940  that  Wbuld  prohibit  an  investment 
adviser  from  providing  advisory 
services  for  compensation  to  a 
government  client  for  two  years  after  the 
adviser  or  any  of  its  partners,  executive 
officers  or  solicitors  make  a  contribution 
to  certain  elected  officials  or  candidates. 
The  Commission  also  is  pro{>osing  rule 
amendments  that  would  require  a 
registered  adviser  that  has  government 
clients  to  maintain  certain  records  of  the 
political  contributions  made  by  the 
adviser  or  any  of  its  partners,  executive 
officers  or  solicitors.  The  new  rule  and 
rule  amendments  would  address  "pay  to 
play"  practices  in  the  investment 
adviser  industry. 

DATES:  Comments  must  be  received  on 
or  before  November  1. 1999. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-commentsOsec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-19-99;  this  file  niunber  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's.Public  Reference  Room, 
450  Fifth  Street.  N.W.  Washington,  D.C. 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commission's  Internet  web  site 
(http://www..  sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Goldstein,  Attorney, 
<GoldsteinK9sec.gov>,  or  Jeffiey  O. 
Himstreet,  Attorney, 
<HimstreetJ9sec.gov>,  at  (202)  942- 
0716,  Task  Force  on  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0506. 

SUPPI.EMENTARY  INFORMATION:  The 
Commission  is  requesting  public 


comment  on  proposed  rule  206(4 )-5  (17 
CFR  275.206(4)-5)  and  proposed 
amendments  to  rule  204-2  (17  CFR 
275.204-2)  under  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80b) 
("Advisers  Act"  or  "Act"). 

Table  of  Contents 
Executive  Summary 

I.  Background 
n.  Discussion 

A.  Rule  206(4)-5 

1.  "Pay  to  Play"  Restrictions 

2.  Solicitation  Restrictions 

3.  Direct  and  Indirect  Contributions  or 
Solicitations 

4.  Private  Investment  Companies 

5.  Exemptions 

B.  Recordkeeping 

C.  Transition  Period 

D.  General  Request  for  Comment 
in.  Cost/Benefit  Analysis 

A.  Benefits 

B.  Costs 

C.  Requests  for  Comment 

IV.  Pafwrwort  Reduction  Act 

V.  Summary  of  Initial  Regulatory  Flexibility 

Analysis 

VI.  Statutory  Authority 

Text  of  Proposed  Rule  and  Rule  Amendments 

Executive  Summaiy 

Public  pension  plan  assets  are  held, 
administered  and  managed  by  elected 
officials  for  the  benefit  of  citizens, 
retirees,  and  other  beneficiaries.  Elected 
officials  who  allow  political 
contributions  to  play  a  role  in  the 
management  of  these  assets  violate  the 
public  trust  by  rewarding  those  who 
make  political  contributions.  Moreover, 
they  undermine  the  fairness  of  the 
process  by  which  public  contracts  are 
awarded.  Similarly,  investment  advisers 
that  seek  to  influence  the  award  of 
advisory  contracts  by  public  entities,  by 
making  or  soliciting  political 
contributions  to  those  officials  who  are 
in  a  position  to  influence  the  awards, 
compromise  their  fiduciary  obligations 
to  the  plans.  These  practices — Imown  as 
"pay  to  play" — distort  the  process  by 
which  investment  advisers  are  selected 
and  can  harm  plans,  which  may, 
consequently,  receive  inferior  advisory 
services  and/or  pay  higher  fees.  As  a 
result,  the  millions  of  retirees  and  other 
beneficiaries  who  rely  on  these  plans 
can  be  harmed. 

We  believe  that  advisers'  participation 
in  pay  to  play  is  inconsistent  with  the 
hi^  standards  of  ethical  conduct 
required  of  them  under  the  Investment 
Advisers  Act.  We  are  therefore 
proposing  a  new  rule  designed  to 
eliminate  an  adviser's  ability  to 
participate.  Proposed  rule  206(4)-5 
would  prohibit  an  adviser  from 
providing  advisory  services  for 
compensation  to  a  government  client  for 
two  years  after  the  adviser,  or  any  of  its 


partners,  executive  officers  or  solicitors, 
make  a  contribution  to  state  treasurers 
or  comptrollers  or  other  elected  officials 
who  can  influence  the  selection  of  the 
adviser.  The  prohibition  also  would 
apply  to  contributions  to  candidates  for 
these  positions,  but  would  not  result 
bom  contributions  of  $250  or  less  to 
elected  officials  or  candidates  for  whom 
the  person  making  the  contribution  can 
vote. 

Proposed  rule  206(4)-5  also  woiUd 
prohibit  an  adviser  from  providing  or 
seeking  to  provide  advisory  services  for 
compensation  to  a  government  client 
while  the  adviser,  or  any  of  its  partners, 
executive  officers  or  solicitors,  solicit 
contributions  for  an  elected  official  or 
candidate.  Finally,  we  are  proposing 
rule  amendments  that  woiUd  require  an 
adviser  registered  with  us  that  has 
government  clients  to  make  and  keep 
certain  records  regarding  the  political 
contributions  and  solicitation  activities 
of  the  adviser,  its  partners,  executive 
officers  and  solicitors. 

I.  Background 

Persons  seeking  to  do  business  with 
the  governments  of  some  states  and 
mimicipalities  are  increasingly  being 
expected  to  make  political  contributions 
to  elected  officials  or  candidates.  >  In 
some  cases,  businesses  that  submit  bids 
for  public  contracts  make  political 
contributions  to  elected  officials,  hoping 
to  influence  the  selection  process.  In 
other  cases,  political  contributions  are 
solicited  from  businesses,  or  it  is  simply 
understood  that  only  contributors  will 
be  considered  for  selection. 
Contributions  do  not  typically  guarantee 
an  award  of  business  to  the  contributor, 
but  the  failure  to  contribute  will 
guarantee  that  another  is  selected. 
Hence  the  term  "pay  to  play." 

Pay  to  play  practices  can  be  viewed  as 
imposing  a  hidden  tax  on  persons 
seeking  to  do  business  with 
governments.  They  increase  the  cost  of 
government  services,  which  is  likely  to 
reflect  the  cost  of  the  political 
contribution,  and  may  diminish  the 
quality  of  services,  as  officials  may 
award  contracts  to  less  qualified 
advisory  firms.  Pay  to  pky  practices  are 
unfair  to  businesses,  particularly 
smaller  businesses,  that  cannot  afford 
the  required  contributions.  Pay  to  play 
practices  call  into  question  the  integrity 


'  See  generally  Alexander  Heard,  The  Costs  of 
Democracy  142-145  (1960);  Peter  M.  Manikas, 
Campaign  Finance,  Public  Contracts  and  Equal 
Protection.  59  Chi.-Kent  L.  Rev.  817  (1983).  Pay  to 
play  practices  have  been  found  relating  to  a  variety 
of  government  contracts  outside  of  the  financial 
markets.  See,  e.g.,  O'Hare  Truck  Service,  Inc.  v.  Qty 
of  Northlake.  518  U.S.  712  (1996)  (independent 
towing  service  contractor). 
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public  officials  and  the  fairness  of  the 
d(>vemment  contracting  process. 

jPay  to  play  practices  have  been  a 
!  ignificant  problem  in  the  municipal 
securities  market.^  Securities  firms 
^deking  to  underwrite  municipal 
s  purities  offerings  have  made  political 
Qi^ntributions  and  other  payments  to 
cials  who  are  in  a  position  to 
uence  the  award  of  imderwriting 

ntracts.  After  studying  pay  to  play 
ctices,  the  Commission  staff 

ncluded  that  they  harm  the  municipal 
{ ( curities  markets  by  increasing 
1  [  iderwriting  costs,  undermining  the 
i[  tegrity  of  municipal  securities 
u  iderwritings  and  damaging  investor 
( onfidence.3  We  came  to  the  same 
(inclusion  in  1994  when  we  approved 
I  dimicipal  Snrurities  Rulemaking  Board 
CtMSRB")  rule  G-37  to  end  broker- 
( l^aler  participation  in  pay  to  play 
ji^actices.* 

Rule  G-37  prohibits  broker-dealers 

m  engaging  in  municipal  seciuities 
tisiness  with  a  government  issuer  for 

o  years  after  making  a  political 


'  See  Murky  Depths  (Municipal  Finance), 
snomist,  Nov.  4, 1995,  at  83  ("America's 
|ilmicipal  bond  market  is  more  rife  with  comiption 
an  even  its  fiercest  critics  have  claimed"); 

ence  P.  Para,  The  Big  Sleaze  in  Muni  Bonds, 
drtune,  Aug.  7, 1995,  at  113:  Leah  Nathans  Spiro 
t{al..  The  Trouble  with  Munis,  Bus.  Wk..  Sept.  6, 
B3,  at  44.  See  also  Lazard  Freres  ft  Co.,  Securities 
Xchange  Act  Release  No.  39388  (Dec.  3, 1997) 
(^forcemeat  action  brought  against  municit)ai 
curities  dealer  for  imdisclosed  contributions 
^de  by  a  fonner  partner  and  officer  through  a 
asultant  to  obtain  municipal  securities 
Iderwriting  business);  SEC  v.  Budi,  Litigation 
^klease  No.  14421  (Feb.  23,  1995)  (complaint 
|eged  that  financial  advisor  received  "kickbacks," 
!  amount  of  which  were  to  be  reduced  by 
npaign  contributions). 
P  See  Division  of  Market  Regulation,  U.S. 
curities  and  Exchange  Commission,  Staff  Report 
lilt  the  MunicipalSecurities  Markets  9-11  (1993). 
K  See  In  the  Matter  of  Self-Regulatory 
ganizations;  Order  Approving  Proposed  Rule 
kange  by  the  Municipal  Securities  Rulemaking 
^^ard  Relating  to  Political  Contributions  and 
imbibitions  on  Municipal  Securities  Business  and 

tOtice  of  Filing  and  Order  Approving  on  an 
tcelerated  Basis  Amendment  No.  1  Relating  to  the 
Effective  Date  and  Contribution  Date  of  the 
Pitoposed  Rule,  Securities  Exchange  Act  Release  No. 
,  at  sections  V.A.I  and  2  (Apr.  7, 1994)  (59 
;  17621  (Apr.  13. 1994))  ("Rule  G-37  Adopting 
please")  (rule  G-37  was  adopted  "to  establish 
lustry-wide  restrictions  and  requirements  aimed 
atj  preventing  fraudulent  and  manipulative 
•IBCtices").  In  approving  rule  G-37,  we  also 
concluded  that  pay  to  play  practices  may  harm  the 
ipbniciptal  markets  by  fostering  a  selection  process 
that  excludes  those  firms  that  do  not  make 
(fontributions,  cause  less  qualified  underwriters  to 
M  retained,  and  undermine  equitable  practices  in 
I  municipal  securities  industry.  Id.  at  section  V. 
1 1996,  we  approved  MSRB  rule  G-38  to  prevent 
sons  from  circumventing  rule  G-37  through  the 
^ie  of  consultants.  See  Self-Regulatory 

ations;  Order  Approving  Proposed  Rule 
tliange  by  the  Municipal  Securities  Rulemaking 
i^ard  Relating  to  Consultants,  Securities  Exchange 
m  Release  No.  36727  (Jan.  17, 1996)  (61  FR  1955 
W  24. 1996)). 


contribution  to  an  elected  official  of  the 
issuer  who  can  influence  the  selection 
of  the  broker-dealer.'"'  The  prohibition 
applies  to  contributions  made  by  the 
firm  or  any  of  its  "municipal  finance 
professionals,"  including  certain 
executive  officers.^  A  municipal  finance 
professional,  however,  may  make  a 
contribution  to  a  candidate  of  up  to 
S250  per  election  vdthout  triggering  the 
prohibition  if  he  or  she  can  vote  for  the 
candidate.^  Rule  G-37  also  prohibits  a 
broker-dealer  from  providing  or  seeking 
to  provide  underwriting  services  to  a 
government,  if  the  broker-dealer  or  any 
of  its  municipal  finance  professionals 
solicits  or  coordinates  contributions  for 
a  candidate  or  elected  official  of  the 
government.^  The  MSRB  requires 
broker-dealers  to  file  quarterly  reports 
disclosing  the  political  contributions 
made  by  the  firm,  its  executive  officers 
and  municipal  finance  professionals,^ 
and  to  keep  accurate  records  of  those 
contributions.*" 

Since  the  adoption  of  rule  G-37,  the 
Commission  has  become  concerned 
about  other  pay  to  play  practices  that 
are  not  addressed  by  that  rule;  practices 
which  involve  public  pension  plans  and 
other  funds.  We  have  received  reports 
that  the  selection  of  investment 
advisers,  which  we  regulate  under  the 
Advisers  Act,  may  be  influenced  by 
political  contributions,**  and  as  a  result, 


'MSRB  rule  G-37(b).  The  prohibition  also 
applies  to  successful  and  unsuccessful  candidates 
for  an  office  that  can  influence  the  selection  of  the 
broker-dealer.  MSRB  rule  G-37(g)(vi).  Shortly  after 
rule  G-37  became  efiective,  a  municipal  securities 
dealer  challenged  it  as  an  infringement  on  the 
constitutional  rights  of  municipal  securities 
professionals.  A  federal  appeals  court  upheld  the 
constitutionality  of  rule  G-37,  finding  that  the  rule 
served  a  compelling  government  interest  in 
preventing  fraudulent  and  manipulative  acts. 
Bhunt  V.  SEC,  61  F.3d  938  (D.Q  Cir.  1995),  cert, 
denied,  517  U.S.  1119  (1996). 

*MSRB  rule  G-37(b).  A  "municipal  finance 
professional"  generally  is  an  associated  person  of  a 
broker-dealer  firm  who  is  "primarily  engaged"  in 
municipal  securities  activities,  solicits  municipal 
securities  business  on  behalf  of  a  broker-dealer,  or 
a  person  who  supervises  associated  persons 
primarily  engaged  in  municipal  securities  activities 
"up  through  and  including"  the  chief  executive 
officer  of  the  firm  (or  person  performing  similar 
functions).  MSRB  rule  G-37(g)(iv). 

'MSRB  rule  G-37{b). 

•MSRB  rule G-37(c). 

"MSRB  rule  G-37(e).  Firms  are  required  to  make 
quarterly  filings  vtrith  the  MSRB  on  Forms  G-37  and 
G-38.  Id.  These  filings  are  made  available  to  the 
public  through  its  website,  at  <http:// 
www.msib.oi;g>  (visited  |uly  22, 1999). 

•OMSRB  rule  G-8(a)(xvi);  Rule  G-37  Adopting 
Release,  supra  note  4,  at  section  III.B.2. 

< '  Letter  from  Thomas  Flanigan  (former  executive 
director  of  the  California  State  Teachers'  Retirement 
System)  to  Arthur  Levitt,  Chairman,  SECUune  7, 
1997),  available  in  File  No.  S7-19-99  ( "(pay  to 
play)  potentially  places  the  credibility  of  many 
investment  operations,  either  through  direct  or 
indirect  pressure,  in  jeopardy").  There  also  have 
been  numerous  press  reports  of  investment  advisers 


the  quality  of  management  services 
provided  to  fimds  may  be  affected.  *2  We 
have  become  particularly  concerned 
about  the  possibility  that  the  adoption 
of  rule  G-37  has  resulted  in  a  shift  of 
pay  to  play  practices  to  this  area  as 
political  contributions  by  broker-dealers 
are  curtailed.  *3  We  therefore  have 
examined  the  role  of  investment 
advisers  in  the  management  of  public 
pension  fimds  and  other  assets,  the  role 
of  pay  to  play  in  their  selection,  and  the 
implications  of  pay  to  play  practices  on 
the  fiduciary  obligations  of  investment 
advisers  imder  the  federal  securities 
laws. 

Investment  advisers  provide  a  wide 
variety  of  advisory  services  to  state  and 
local  governments.*^  Advisers  manage 
public  monies  that  fimd  pension  plans 
and  a  number  of  other  important  public 
programs,  including  transportation, 
children's  programs,  arts  programs, 
environmental  reclamation,  and 
financial  aid  for  education.  In  addition, 
advisers  provide  risk  management,*' 
asset  allocation,* 6  financial  planning*' 


engaging  in  pay  to  play  practices,  some  of  which 
report  an  adverse  impact  on  plans.  See  infra  note 
38. 

"  Anonymous  Letter  dated  Feb.  5, 1999  to  Arthur 
Levitt,  Chairman,  SEC,  available  in  File  No.  S7-19- 
99  (marketer  for  institutional  money  manager  is 
"amazed  at  how  many  managers  are  awarded 
contracts  by  pubUc  funds  due  to  the  money  they 
have  donated  when  there  were  other  more  qualified 
managers  available").  See,  e.g.,  Wyatt,  Lindsay, 
Paring  the  Politics  from  a  Public  Plan,  Pens.  Mgmt., 
Nov.  1995,  at  12  (Connecticut  treasurer  quoted  as 
saying  that  pay  to  play  "adversely^tnfluenced  our 
treasury");  David  A.  Vise.  D.C.  Pension  Plan 
Mishandled;  Too  Many  Advisers,  Poor  Financial 
ResulU,  Wash.  Post.  Aug.  15. 1993,  at  Al. 

"  See  Eric  Bailey,  Finns  with  State  Pacts  Are 
Fertile  Donors  to  Fong,  L.A.  Times.  May  25, 1998, 
at  Al  ($400,000  decline  in  contributions  &t>m 
underwriting  firms  attributed  to  rule  G-37);  Bill 
Krueger,  Money  Managers  Giving  to  Boyles,  News 
ft  Observer,  May  2,  1996,  at  Al  (noting  that  rule  G- 
37  "dried  up"  a  contribution  source  for  a  state 
treasurer,  "so  now  he  is  getting  campaign 
contributions  bont  a  group  (investment  advisers) 
that  is  not  subject  to  (rule  G-37)");  Gerri  Willis, 
Filling  Carl's  War  Chest:  Comptroller  Getting 
Thousands  From  State's  Money  Managers,  Grain's 
N.Y.  Bus.,  Sept.  16, 1996,  at  1  (securities  executive 
observing  that  "(b)ec8use  of  the  SEC's  crackdown 
on  the  pay  to  play  nature  of  the  muni  bond 
business,  the  game  has  shifted  to  asset  management 
and  brokerage"). 

'«  See  Werner  Paul  Zom,  Public  Employee 
Retirement  Systems  and  Benefits,  in  Local 
Government  Finance,  Concepts  and  Practices  376 
(John  E.  Peterson  and  Dennis  R.  Strachota.  eds.,  lat 
ed.  1991)  (discussing  the  services  investment 
advisers  provide  for  public  funds). 

"  See  Robert  A.  Fippinger,  The  Securities  Law  of 
Public  Finance  669  (1997). 

>"  See,  e.g..  Public  Employee  Retirement  Systems, 
supra  note  14.  See  also  Barry  B.  Burr,  The  New 
SlOO  Billion  Club,  Pens.  6- Inv.,  May  4.  1998.  at  1. 

>' See  Cal.  Ed.  Code  §  22303.5  (1999)  (requiring 
teachers'  retirement  system  to  offer  retirAnent 
planning  services  to  beneficiaries);  CalSTRS 
Financial  Education  Program  <http:// 
www.calstrs.ca.gov/benefit/defineid/mbrinfo/ 
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and  cash  management  services: '" 
structure  bond  offerings;  '^  help  state 
and  local  governments  find  and  evaluate 
other  advisers  that  manage  public  funds 
("pension  consultants");  ^°  and  provide 
other  types  of  services.^' 

Most  of  the  public  funds  managed  by 
investment  advisers  fund  state  and 
municipal  pension  plans.  These  pension 
plans  have  over  $2.3  trillion  of  assets 
and  represent  one-third  of  all  U.S. 
pension  assets.^^  They  are  among  the 
largest  and  most  active  institutional 
investors  in  the  United  States.^a  The 
management  of  these  funds  significantly 
afiiscts  publicly  held  companies,^'* 
mutual  funds  ^^  and  the  securities 


iiictbl.htinl>  (visited  fuly  22, 1999).  Other  fiinds  are 
also  considering  whether  to  offer  financial  planning 
services  to  their  beneficiaries.  See,  e.g.,  Steve 
Hemmerick,  CalPERS  Officials  Consider 
'Comprehensive'  Financial  Planning  for 
Participants.  Pens.  &  Inv.,  Feb.  B,  1998,  at  3. 

<■  See  Government  Finance  Officers  Association, 
an  Introduction  to  External  Money  Management  for 
Public  Cash  Managers  5  (1991). 

"Not  all  persons  who  structure  bond  offerings 
for  state  and  local  governments  are  investment 
advisers  subject  to  regulation  under  the  Advisers 
Act.  See  The  Knight  Group  (pub.  avail.  Nov.  13, 
1991);  East  Texas  Investment  Company  (pub.  avail. 
Nov.  14, 1975).  But  see  In  re  O'Brien  Partners.  Inc., 
investmnut  Advisers  Act  Release  No.  1772  (Oct  27, 
1996)  (financial  advisor  was  subject  to  the  Advisers 
Act  for  rendering  advice  to  municipal  securities 
issuers  "concerning  their  investment  of  bond 
proceeds  in  securities,  including  (non-government 
securities),  and  was  compensated  for  that  advice"). 
Recently,  a  group  of  these  firms  agreed  to  a  self- 
imposed  ban  on  making  political  contributions  to 
obtain  business.  See  Financial  Advisers  Support 
SEC's  Pay-to-Play'  Rules,  WALL.  ST.  J..  Mar.  2. 
1999.  at  Aa 

>°  In  addition  to  assisting  the  fund  in  selecting 
investment  advisers,  pension  consultants  may  also 
provide  advice  to  state  and  local  governments  in 
designing  investment  objectives,  determining 
available  funding  media,  or  recommending  specific 
securities  or  investments  for  the  fund.  Pension 
consultants  are  generally  investment  advisers 
subject  to  the  Advisers  Act.  See  Applicability  of 
Investment  Advisers  Act  to  Financial  Planners, 
Pension  Consultants,  and  Other  Persons  Who 
Provide  Investment  Advisory  Services  as  a 
Component  of  Other  Financial  Services,  Investment 
Advisers  Act  Release.  No.  1092  (Oct  8. 1987)  (52 
FR  38400.  38401  (Oct.  16, 1987)). 

'*  For  example,  public  funds  may  retain  advisers 
to  perform  custodial  services.  See.  e.g..  Public 
Employee  Retirement  Systems,  supra  note  14,  at 
376-77. 

"  Board  of  Governors  of  the  Federal  Reserve 
System,  Flow  of  Funds  Accounts  of  the  United 
States,  Flows  and  Outstandings,  First  Quarter  1999 
(June  11, 1999)  (at  tables  L.119  and  L.120).  Since 
1994,  total  financial  assets  of  public  pension  funds 
have  grown  by  almost  45%.  Id.  at  table  L.120. 

"  According  to  a  recent  survey,  seven  of  the  ten 
largest  pension  funds  were  sponsored  by  state  and 
municipal  governments  (one  was  the  Federal 
Retirement  Thrift  Fund).  Top  200  Pension  Funds/ 
Sponsors.  Pens.  &  Inv.,  Jan.  25, 1999,  at  30. 

'*  See  Corporate  Governance:  Funds  Flex  Their 
Muscles.  Pen.  ft  Inv.,  at  109  (Oct.  19, 1998)  ("Public 
funds  discover  they  have  the  clout  to  influence 
corporate  boards  they  believe  are  not  acting  in  the 
shareholders'  best  interests."). 

'»  See  Louis  Trager.  flun  on  State  Money  Market 
Funds;  Orange  County  Fallout:  SI  Billion  in 


markets  themselves.^^  But  nfost 
significantiy,  their  management  affects 
the  taxpayers,27  and  the  millions  of  state 
and  municipal  retirees  who  rely  on  the 
fimds  for  their  pensions  and  other 
benefits.  2« 

Elected  officials  of  state  and  local 
governments  are  involved,  direcUy  or 
indirectly,  in  the  selection  of  advisers  to 
manage  most  public  pension  fund 
assets.  In  some  jurisdictions,  one  or 
more  elected  officials  have  sole 
authority  to  select  advisers.^'  In  others, 
elected  officials  serve  as  members  ^^  or 
appoint  some  or  all  members  ^^  of  a 


Withdrawals,  San  Francisco  Examiner,  Dec.  19, 
1994,  at  Bl  (reporting  that,  shortly  after  Orange 
County  filed  for  bankruptcy,  investors  withdrew 
S1.03  billion  (nearly  7%  of  the  funds'  assets)  from 
money  market  funcU  that  held  securities  issued  by 
the  county).  See  also  Richard  Marcis  et  al..  Mutual 
Fund  Shareholder  Response  to  Market  Disruptions. 
Investment  Company  Institute  Perspective,  at  10 
(]uly  1995)  (noting  that  the  Orange  County 
bankruptcy  caused  outflows  in  both  tax-exempt 
bond  funds  and  money  market  funds).  Public  funds 
are  exempt  from  regulation  as  mutual  funds  under 
the  Investment  Company  Act  of  1940.  Sections  2(b) 
and  3(c)(ll)  of  the  Investment  Company  Act  of  1940 
(IS  U.S.C  80a-2(b)  and  3(c)(ll)). 

"  Federal  Reserve  reports  indicate  that,  of  the 
$2.3  trillion  in  non-federal  government  plans,  SI. 5 
trillion  are  invested  in  corporate  equities.  Flow  of 
Ftmds  Accounts,  supra  note  22  (at  table  L.120). 

"  See  Paul  Zom,  1997  Survey  of  State  and  Local 
Government  Employee  Retirement  Systems  61 
(1997)  ("(t)he  investment  of  plan  assets  is  an  issue 
of  immense  consequence  to  plan  participants, 
taxpayras,  and  to  the  economy  as  a  whole"  as  a  low 
rate  of  return  %vill  require  additional  funding  from 
the  sponsoring  government,  which  "can  place  an 
additional  strain  on  the  sponsoring  government  and 
may  require  tax  increases"). 

28  Tbe  most  current  census  data  reports  that 
public  pension  funds  have  13.6  million 
beneficiaries.  1992  Census  of  Governments,  U.S. 
Bureau  of  Census,  VOL.  4,  No.  6,  Employee- 
Retirement  Systems  of  State  and  Local 
Governments,  at  ii,  19  (1995)  (available  at  <http:/ 
/www.census.gov/prod/2/gov/gc92-4/gc924-6.pdf> 
(visited  July  22, 1999)). 

»  See  "What  Are  the  Comptroller's 
Responsibilities?"  available  at  <http:// 

www.osc.state.ny.us/divisions/press office/ 

respgnse.htm>  (visited  )uly  22, 1999)  (noting  that 
the  placement  of  state  and  local  government 
retirement  systems  assets  is  under  the  sole 
custodianship  of  the  New  York  State  Comptroller). 
See  also  S.C.  Code  Ann.  §§9-1-20,  1-11-10  (Law. 
Co-op.  1998)  (five-member  board  consisting  of  five 
elected  officials). 

«>  See,  e.g.,  Cal.  Gov't  Code  §  20090  (Deering 
1999)  (state  controller,  state  treasiuer);  Md.  Code 
Arm..  State  Pers.  &  Pens.  §  21-104  (Supp.  1998) 
(state  comptroller,  treasurer,  secretary  of  budget, 
superintendent  of  schools,  and  secretary  of  the  state 
police):  Miss.  Code  Ann.  §  25-11-15(2)  (1998)  (state 
treasurer);  N.C.  Gen.  Stat.  §  135-«  (1999)  (state 
treasurer  and  state  superintendent  of  public 
instruction):  R.I.  Gen.  Laws  §  36-8-4  (Supp.  1998) 
(state  treasurer):  Utah  Code  Ann.  §  49-1-202  (Supp. 
1998]  (state  treasurer);  W.  VA.  Code  §5-10D-l 
(Supp.  1998)  (governor,  state  treasurer,  state 
auditor,  secretary  of  the  department  of 
administration);  Wyo.  Stat  §9-3-404  (Supp.  1998) 
(state  treasurer). 

"  See,  e.g.,  Ariz.  Rev.  Stat.  Ann.  §  38-713  (1999) 
(governor  appoints  all  nine  members);  CAL.  Gov't 
Code20O90  (Deering  1999)  (governor  appoints  three 
of  thirteen  members):  Hawaii  Rev.  Stat.§  88-24 


governing  board  that  makes  selections.^^ 
The  selection  process  typically  begins 
with  the  issuance  of  a  request  for 
proposals  ("RFP").  The  staff  of  the 
governing  board  of  the  fund  receives  the 
proposals  and  evaluates  the  applicants, 
often  with  the  assistance  of  a  pension 
considtant.  Specific  criteria  such  as  past 
performance,  experience,  management 
approach,  services  and  fees  are 
established  and  used  to  narrow  the  list 
of  applicants.  Finalists  are  then 
interviewed,  and  the  board  selects  one 
or  more  advisers.^s  The  board  may 
reject  recommendations  made  by  its 
staff  and  consultants  and,  in  some 
instances,  boards  have  selected  advisers 
that  were  not  among  the  "finalists."  ^* 

The  absence  of  a  fully  objective 
bidding  process  makes  it  possible  for 
considerations  other  than  merit  to 
intrude  into  the  selection  process.  ^^  The 


(Supp.  1998)  (governor  appoints  three  of  eight 
members):  IDAHO  CODE  §  59-1304  (Supp.  1998) 
(governor  appoints  all  five  members);  Kan.  Stat. 
Ann.  §  74—4905  (Supp.  1997)  (governor  appoints 
four  of  nine  members:  speaker  of  the  house  and 
president  of  the  senate  each  appoint  one  member); 
Me.  Rev.  Stat.  Ann.  tit.  5,  §  17102  (Supp.  1997) 
(governor  appoints  four  of  eight  members):  Nev. 
Rev.  Stat.  §  286.120  (1997)  (governor  appoinU  all 
seven  members);  N.H.  Rev.  Stat.  Ann.  §  100-A:14(i) 
(1998)  (governor  and  council  appoint  two  of 
thirteen  members):  VA.  Code  Ann.  §51.1-124.20 
(Michie  1998)  (governor  appoints  five  of  nine 
members);  W.  Va.  Code  §  5-lOD-l  (1998)  (governor 
appoints  ten  of  fourteen  members);  Wyo.  Stat.  §  9- 
3—404  (Supp.  1998)  (governor  appoints  ten  of 
eleven  members  (the  state  treasurer  is  the  other 
member)). 

^'  In  some  cases,  state  retirement  systems  have 
sought  to  insulate  the  selection  process  from  the 
efiects  of  poHtical  contributions  by  delegating  the 
selection  of  investment  advisers  to  the  professional 
staff  of  the  fund.  See,  e.g.,  Missouri  State  Employee* 
Retirement  System,  External  Manager  Hiring  and 
Termination  Policy  {Nov.  13, 1998).  See  discussion 
infra  at  section  II.A.l. 

^^  See  Stephen  A.  Berkovtritz  &  Louis  D.  Finney, 
the  Selection  and  Management  of  Investment 
Managers  for  Public  Pension  Plans  40-45  (1990)  • 
(discussing  the  RFP,  selection  criteria,  performance 
measurement,  interview  process,  and  elements  of  a 
final  contract);  Public  Cash  Managers,  supra  note 
18,  at  12-13  (discussing  elements  of  the  RFP  and 
selection  process);  M.  Corrine  Larson,  an 
Introduction  to  Investment  Advisers  for  State  and 
Local  Governments  6  (1996)  (discussing  the  process 
for  drafting  the  RFP,  evaluating  RFP  responses, 
interviewing  candidates,  and  selecting  advisers); 
Girard  Miller  et  al..  Investing  Public  FundsS  (1998) 
(discussing  selection  criteria,  and  the  use  of 
consultants  and  an  investment  committee  to  aid  in 
the  selection  process). 

"  See,  e.g..  Josh  Kosman,  Manager  Access  to 
Trustees  Examined,  Investment  Mgmt.  Wkly.,  Aug. 
25,  1997,  available  in  1997  WL  15447410;  Too 
Many  Advisers,  Poor  Financial  Results,  supra  note 
12. 

IS  In  approving  rule  G-37,  the  MSRB  obeerved, 
and  we  agreed,  that  in  a  competitive  and  objective    . 
bidding  process,  there  is  "less  possibility  of 
collusion  and  political  patronage,"  as  bidders  an 
able  to  publicly  compete  on  price  and  their 
willingness  to  accept  market  risk.  Rule  G-37 
Adopting  Release,  supra  note  4,  at  section  D.A.  The 
prohibition  contained  in  rule  &^37  thus  applies 
only  to  contracts  that  were  awarded  on  a  basis  other 
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management  of  public  pension  funds  is 
hj  [  hly  lucrative,  and  there  is  keen 
cbi  apetition  among  advisers  vying  for 
se  1  action. 3^  The  record  suggests  strongly 
tb !  t  political  contributions  can  play  a 
slb^ficant  role  in  the  selection  of 
ii^estment  advisers.  ^^  Allegations  of 
p^V  to  play  have  been  reported  in  at 
least  seventeen  states.^" 

[^ay  to  play  practices  are  rarely 
e^tlioit:  participants  do  not  typically  let 
^  publicly  known  that  contributions 
I  made  or  accepted  for  the  purpose  of 
luencing  the  selection  of  an  adviser. 
ione  coiut  noted,  "actors  in  this  field 
I  presiunably  shrewd  enough  to 
jcture  their  relations  rather 

ly."  3B  Some  elected  officials 
are  responsible  for  public  pension 
1  have  actively  solicited 
itributions  from  advisers  that  either 
|>vide  or  seek  to  provide  advisory 
ices  to  the  state  or  local 
g«^yemment.'»°  Several  have  received 
lame  amounts  of  money  fit>m  advisers 
and  contractors  to  the  pension  funds.^^ 


ins 


th^ti  a  "competitive  bid"  (i.e..  negotiated  offerings). 
~  rule  G-37(g)(vii).  Contracts  awarded  on  the 
s  of  a  competitive  bid  remain  subject  to  the 
ral  securities  laws.  See  In  re  Stephens,  Inc., 
Sddurities  Act  Release  No.  7612  (Nov.  23,  1998) 
(enforcement  action  brought  against  consultant  who 
aiitliorized  undisclosed  payments  to  two  public 
ials  and  an  outside  pension  consultant  to 
in  municipal  finance  business  that  was  subject 
mpetitive  bidding). 
A  recent  investment  adviser  search  by 
ERS,  for  example,  yielded  269  proposals 

fitted  by  189  managers.  See  Steve  Hemmerick, 
magers  Make  CalPERS'  First  Cnt.  PENS.  & 
Aug.  18. 1997,  at  6. 
,  M  most  cases,  these  political  contributions  are 
la  ifful.  Thus,  we  do  not  suggest  that  the  elected 
of  litcials,  by  accepting  these  contributions,  are 
ac  ting  unlawfully.  Also,  the  Commission  has  not 
in  v^tigated  and  therefore  caimot  confirm  the 
v{  lidity  of  the  allegations  described  in  the  articles 
ci  :^  or  referenced  in  the  footnotes  that  follow.  The 
Bl  t^nt  court  held  that  allegations  of  pay  to  play 
w  3te  sufficient  to  support  the  rulemaking  and  that 
"i  4  smoking  guihis  needed  where,  as  here,  the 
cc  Oflict  of  interest  is  apparent,  the  likelihood  of 
St  salth  great,  and  the  legislative  purpose 
pii^hylactic."  61  F.3d  at  945. 

^  The  articles  and  other  materials  describing 
al  igations  of  pay  to  play  practices  are  available  in 
File  No.  87-19-99.  See,  e.g..  Janet  Aschkenasy,  Pay- 
to  -Play — Scrutiny  of  Unethical  Practices  at  Public 
Fi  lids  Is  Intensifying.  But  Will  Self-Policing  Efforts 
Sffceed?,  PLAN  SPONSOR,  Feb.  1998.  at  58-60; 
Q  lirles  Gasparino  &  Jonathan  Axelrod,  Political 
M  Ofiey  May  Sway  Business  of  Public  Pensions,  Wall 
SI .  L  Mar.  24, 1997,  at  Cl;  Matt  O'Connor,  Santos 
D  >jie  in  by  Tape;  'Time  to  Belly  Up'  Remark  Called 
K>  !Jr  to  Guilty  Verdict,  CHI.  TRIB.,  May  4, 1999,  at' 
NIU 

Blount,  61  F.3d  at  945. 

See,  e.g..  Scrutiny  of  Unethical  Practices 
In  tf  nsifying,  supra  note  38.  Public  fund  officials 
al  it)  have  provided  us  with  first-hand  reports  of  the 
S(ilf  citation  activities  of  elected  officials.  See  Letter 
fr  ypa  Maxie  L.  Patterson,  Executive  Director. 
H  lUston  Firefighters'  Relief  and  Retirement  Fund, 
to  Robert  Plaze,  Associate  Director,  SEC  (Feb.  10, 
1^9),  available  in  File  No.  S7-19-99. 

See  Houston  Firefighters'  Fund  Letter,  supra 
bUb  40;  Office  of  Vermont  State  Treasurer  James  H. 


Some  have  participated  in  the  selection 
of  investment  advisers  shortly  before,  or 
shortly  after,  receiving  contributions 
from  die  adviser.''2 

Recently,  the  nation's  largest  public 
pension  fund,  the  California  Public 
Employees  Retirement  System 
("CalPERS"),  sought  to  end  the 
participation  of  its  trustees  in  pay  to 
play  practices.  The  CalPERS  actions  and 
subsequent  litigation  *^  provide  imusual 
insights  into  how  pay  to  play  can  work 
in  the  selection  of  investment  advisers 
for  public  funds.  According  to  coiut 
documents  submitted  by  CalPERS, 
elected  officials  serving  as  CalPERS 
trustees  solicited  campaign 
contributions  from  investment  advisers 
and  other  fimd  contractors.'*''  Each 
raised  a  considerable  amoimt  of  money 
bom  advisers  that  are  providing,  or  are 
seeking  to  provide,  advisory  services  to 
CalPERS.*5  Failure  to  contribute 


Douglas,  //  You  Play,  You  Pay:  New  Campaign 
Finance  Legislation  Prohibits  Contracts  for  Wall      ^ 
Street  Finns  Contributing  to  State  Treasurer  Races,  ■-, 
a  Provision  Pushed  by  Douglas,  available  at 
<http://www.state.vt.us/tieasurer/press/ 
pr970616.htm>  (visited  July  22, 1999);  Scrutiny  of 
Unethical  Practices  Intensifying,  supra  note  38. 

*^  For  example,  a  solicitor  for  an  institutional 
adviser  recently  informed  us  that  the  solicitor 
received  two  invitations  from  the  same  elected 
official  in  the  same  week — one  to  make  a 
presentation  to  the  fund's  selection  committee,  the 
other  to  attend  a  $1,000  fondraising  dinner. 
Anonymous  Letter,  supra  note  12.  Representatives 
of  the  selection  committee  later  requested  that  the 
solicitor  inform  them  if  a  contribution  was  made 
"so  they  could  let  the  officials  know  it  came  fix>m" 
the  parties  making  the  presentation.  Anonymous 
Letter,  supra  note  12. 

"  An  elected  official  who  is  a  CalPERS  fiduciary 
sued  to  overturn  the  CalPERS  ban  on  pay  to  play 
practices.  A  California  court  invalidated  th^ 
CalPERS  resolutions  on  procedural  grounds. 
Kathleen  Connell  for  Controller  v.  CalPERS.  No. 
98CS01749  (Cal.  Sup.  Ct.  Sept.  18, 1998).  See  also 
Charles  Gasparino,  California  Controller's 
Committee  Sues  Calpers  Over  Campaign-Donation 
Rule,  WALL.  ST.  J.,  July  9, 1998,  at  B7.  CalPERS 
subsequently  proposed  similar  pay  to  play 
prohibitions  by  regulation.  California  Public 
Employees'  Retirement  System,  Proposed 
Regulatory  Action,  Notice  File  No.  98-1016-10 
(Oct.  30, 1998). 

**  See  Memorandum  of  Points  and  Authorities  in 
Opposition  to  Petition  for  Writ  of  Mandate, 
Kathleen  Connell  for  Controller  v.  CalPERS,  No. 
98CS01749,  at  20  (Cal.  Sup.  Ct.  Sept.  4.  1998) 
(stating  that  "there  was  actual  evidence  of  mossjVe 
contributions  solicited  by  (the  state  controller)  from 
CalPERS  contractors  and  other  prospective 
contractors")  (emphasis  in  original);  Oversight  of 
Investment  Procedures  of  the  Public  Employees' 
Retirement  System  and  State  Teachers'  Retirement 
System,  Before  the  Senate  Committee  on  Public 
Employment  and  Retirement,  Calif.  L^.  20-21 
(Aug.  25, 1997)  (testimony  of  James  E.  Burton,  Chief 
Executive  Officer.  CalPERS). 

'*^The  state  controller,  for  example,  raised  over 
S180.000  from  1995  to  1998  from  CalPERS 
contractors.  CalPERS  Brief,  supra  note  44 
(declaration  of  Thomas  W.  Hiltachk).  The  state 
treasurer,  who  also  is  a  CalPERS  trustee,  raised 
$150,000  from  advisers  and  other  CalPERS 
contractors  in  a  recent  U.S.  Senate  campaign.  See 
Firms  with  State  Pacts,  supra  note  13:  Paul  Jacobs, 


reduced  the  interest  of  the  elected 
official  in  the  adviser's  role  in  managing 
the  fund;  *^  contributing  a  sufficient 
amount  could  lead  to  the  official 
championing  the  selection  of  the 
adviser,'*^  which  could  even  result  in 
the  fund  selecting  the  adviser  over  the 
recommendation  of  its  professional  staff 
and  consultants.^^  In  order  to  avoid  the 
perception  of  a  conflict,  the  elected 
officials  voltmtarily  would  abstain  from 
a  vote  concerning  an  adviser  that  made 
contributions,*^  but  the  officials  could 
participate  in  the  discussions  that 
preceded  the  vote.*°  CalPERS  decided 
to  bar  con^ctors  and  prospective 
contractors  from  making  political 
contributions  as  an  effort  to  end  pay  to 
play,  which  it  described  a.s  "an 
insidious  form  of  corruption"  that 
"infects  the  entire  decision-making 
process."  51 

Two  states  and  some  fimds  have  come 
to  similar  conclusions  regarding  pay  to 
.  play.  Vermont  and  Coimecticut  both 
have  recently  enacted  statutes 
prohibiting  any  person  doing  business 
with  state  fiuids  from  making 
contributions  to  the  treasmer  of  either 

Finns  Lobby.  Woo  State  Pension  Officials,  Win 
Pacts.  L.A.  TIMES,  Feb.  4.  1998.  at  A3. 

**  In  connection  with  the  litigation.  CalPERS 
submitted  a  declaration  in  which  an  adviser  stated 
that,  after  refusing  to  make  a  political  contribution, 
the  elected  official's  representative  contacted  the 
adviser  less  fi^uentiy  about  investment  matters, 
and  displayed  a  "higktor  degree  of  skepticism" 
about  the  adviser's  recommendations.  CalPERS 
Brief,  supra  note  44  (declaration  of  Leslie  Brun. 
Hamilton  Lane  Advisors,  Inc.).  See  also  Paul  Jacobs. 
Donations  to  Pension  Officials  Scrutinized;  Politics: 
Connell,  Fong  Say  They  Are  not  Influenced  by 
Contributions  from  Firms  Doing  Business  with  State 
Systems.  L.A.  Times,  Aug.  21.  1997.  at  Al;  Dan 
Smith,  Connell  Accused  of  Shunning  Non-Donor. 
Sacramento  Bee.  Aug.  14,  1998,  at  A3. 

*''  See  Paul  Jacobs,  Firms  Lobby.  Woo  State 
Pension  Officials.  Win  Pacts.  LA.  TIMES,  Feb.  2, 
1998,  at  Al.  Elected  officials  may  not  only 
champion  the  selection  of  contributors,  but  also 
may  advocate  their  retention.  See  California 
Pensioii  Fund  Weathers  Investment  Controversy,' 
Nat'l  Mortgage  News.  June  24, 1996,  at  10. 

*■  See  Steve  Hemmerick,  California  Funds  to 
Review  Voting.  PENS.  &  INV..  Sept.  15.  1997.  at  36; 
Paul  Jacobs.  Investment  Raises  Questions  About 
State  Pension  Fund  Finance.  L.A.  TIMES,  Sept.  16, 
1997.  at  Al;  cf  Manager  Access  to  Trustees 
Examined,  supra  note  34. 

*•  See  Scrutiny  of  Unethical  Practices 
Intensifying,  supra  note  38. 

50  See  CalPERS  Brief,  supra  note  44,  at  n.  16 
(noting  that  one  trustee  who  abstained  from  voting 
to  award  contracts  to  contributors  "has  never" 
sought  recusal  from  "participating  in  the 
discussions  affecting  the  contributor");  Donations  to 
Pension  Officials,  supra  note  46. 

51  CalPERS  Brief,  supra  note  44.  at  8.  CalPERS 
stated  that  pay  to  play  negatively  affects  the 
decision-making  process  because  "it  appears  that 
decisions  are  made,  not  only  by  considering  who 
gave  a  contribution,  but  also  by  considering  who 
did  not  give  a  contribution."  CalPERS  Brief,  supra 
note  44,  at  8  (emphasis  in  original). 
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state. '^  The  Connecticut  Treasurer 
noted  that,  before  the  legislation  was 
enacted,  "investment  managers  (were) 
being  chosen  more  for  their  political 
coimections  and  campaign 
contributions  than  for  their 
performance."  ^^  Some  funds  have 
adopted  codes  of  ethics  prohibiting 
trustees  from  accepting  contributions.^ 
Some  have  delegated  the  selection  of 
investment  advisers  to  profsssional  staff 
members,  aiming  to  insulate  the 
selection  process  from  considerations  of 
campaign  contributions.^'  Not  all  efforts 
to  addross  pay  to  play  have  been 
effective,^  and  most  jurisdictions  and 
pension  plans  have  not  acted  efiiectively 
to  stop  pay  to  play  practices.^' 


«  See  aatfU.  GEN.  STAT.  §  »-333o  (1997);  VT. 
STAT.  ANN.  tit.  32,  §  109  (1997).  Efibrts  to 
eliminate  pay  to  play  are  not  limited  to  the 
securitiee  industry.  Bar  associations  also  are 
considaring  similar  prohibitions  to  address  pay  to 
play  practices  in  the  legal  profession.  See  American 
Bar  Ass'n,  Report  and  Recommendations  of  the 
Task  Force  on  Lawyers'  Political  Contributions,  Part 
I  (July  1998):  Special  Committee  on  Government 
Ethics,  Association  of  the  Bar  of  the  Qty  of  New 
York,  Campaign  Contributions  by  Lawyers  Seeking 
Government  Finance  Work  (Feb.  1997). 

S3  See  Christopher  Bumham,  Reviving  a  Pension 
Pkm,  AM.  Qty  &  County,  July  1998. 

**  See,  «.g.,  Oregon  Investment  Council.  Standard 
of  Ethics,  at  1-2  (July  1998):  State  of  New 
Hampahire,  An  Order  Enacting  a  Code  ofEAicsfor 
Public  Officials  and  Employees  of  the  Executive 
Branch  in  the  Performance  of  Their  Official  Duties, 
Executive  Order  No.  98-1.  at  2  (May  19, 1998); 
Fulton  County  Employees  Retirement  System 
Board.  Ethics  Potcy.  at  4-5  (Feb.  11, 1998).  Other 
funds  require  diadoaure  of  political  contributioiis. 
See,  e.g.,  Cal.  Gov.  Code  §  20152.5  (1999);  Texas 
Permanent  School  Fund  Operating  Rules.  Chapter 
4,  Conduct  and  Public  Relations  (Mar.  6, 1998). 

"See,  e.g.,  Missouri  Investment  Adviser 
Selection  Policy,  supra  note  32. 

^  Some  public  pension  plans,  for  example, 
prohibit  finns  that  contract  with  the  plan  from 
making  contributions  to  plan  trustees,  but  the 
prohibition  does  not  apply  to  executives  of  the  firm. 
Similarly,  several  statutory  prohiUtions  apply  only 
to  contrUnitions  made  to  particular  officeholders, 
but  not  to  other  elected  officials  who  are  plan 
trustaaa,  appoint  plan  trustees,  or  otherwise  can 
inflnence  the  selection  of  an  investment  adviser. 
Some  codes  of  ethics  can  be  difficult  to  enforce 
when  plans  are  faced  with  evidence  of  pay  to  play. 
Also,  some  advisers  have  found  a  way  to 
drcufflvent  state  and  plan  limitations  and 
disclosure  requirements  by  making  political 
contributions  indirectly,  through  the  use  of  third 
parties  such  as  consultants.  See  infra  notes  92  to  93, 
and  accompanying  text  (discussing  the  use  of 
"gatekeepers"). 

''  It  is  possible  that  many  jurisdictions  have 
foimd  it  difficult  to  address  pay  to  play  practices 
due  to  what  the  Blount  court  calls  a  "collective 
action  problem  (that  tends)  to  make  the 
misallocation  of  resources  persist."  Blount.  61  F.3d 
at  945-46.  Elected  officials  that  accept 
contributions  from  state  contractors  may  believe 
they  have  an  advantage  over  their  opponents  that 
forswear  the  contributions,  and  firms  that  do  not 
"pay"  may  fear  they  will  lose  government  business 
to  those  that  do.  See  id.  See  generally  Mancur 
Olson,  The  Logic  of  Collective  Action;  Public  Goods 
and  the  Theory  of  Groups  44  (17th  ed.  1998)  (group 
members  that  seek  to  maximize  their  individual 
personal  welfare  will  not  act  to  advance  common 


n.  Discussion 

The  Commission  regulates  investment 
advisers  under  the  Investment  Advisers 
Act  of  1940.  Section  206(1)  of  the 
Advisers  Act  prohibits  an  investment 
adviser  from  "employ(ing)  any  device, 
scheme,  or  artifice  to  defraud  any  client 
or  prospective  client."  '^  Section  206(2) 
prohibits  advisers  ffom  engaging  in  any 
act,  practice  or  course  of  business  which 
operates  as  a  fraud  on  a  client  or 
prospective  client. '^  The  Supreme  Court 
has  construed  section  206  as 
establishing  a  federal  fiduciary  standard 
governing  the  conduct  of  advisers.*" 

An  adviser  that  participiates  in  pay  to 
play  practices  undermines  the  merit- 
based  selection  process  established  by 
the  public  pension  plan.*^  When  an 
adviser  makes  political  contributions  to 
elected  officials  for  the  purpose  of 
influencing  the  award  of  an  advisory 
contract,  the  adviser  contributes  to  ihe 
risk  that  the  officials  may  "award  the 
contracts  on  the  basis  of  benefit  to  their 
campaign  chests  rather  than  to  the 
governmental  entity."  «2  if  pay  to  play  is 
a  factor  in  the  selection  process,  the 
public  pension  plan  can  be  harmed  in 
several  ways.  The  most  qualified  adviser 
may  not  be  selected,  leading  to  inferior 
management,  diminished  returns  or 
even  losses.^^  The  pension  plan  may 
pay  higher  fees  because  advisers  must 
recoup  the  costs  of  contributions,  or 
because  contract  negotiations  may  not 
occur  on  an  arm's-length  basis.^ 
Moreover,  the  absence  of  arm's-length 
negotiations  may  enable  advisers  to 
obtain  greater  ancillary  benefits,  such  as 
"soft  dollars,"  from  the  advisory 
relationship,  which  may  be  directed  for 
the  benefit  of  the  adviser,  at  the  expense 
of  the  pension  plan,  thereby  using  a 
fund  asset  for  its  own  purposes. 


objectives  absent  coercion  or  other  incentive).  See 
also  Donations  to  Public  Officials,  supra  note  46 
(fund  contractor  quoted  as  saying,  "(i)f  you  don't 
contribute,  you're  subject  to  the  concern  that  others 
might  make  contributions"). 

"15U.S.C80b-6(l). 

»»15U.S.C80b-«(2). 

■oTransamerica  Mortgage  Advisors,  Inc.  v.  Lewis. 
444  U.S.  11. 17  (1979)  (citations  omitted);  SEC  v. 
Capital  Gains  Research  Bureau,  Inc.,  375  U.S.  180, 
191-192  (1963). 

"^  See  supra  notes  29  to  34  and  accompanying 
text. 

"2  Blount,  61  F.3d  at  944-45. 

"  Paring  the  Politics,  supra  note  12,  at  12 
(Connecticut  treasurer  quoted  as  saying  that  pay  to 
play  "adversely  influenced  our  treasury");  Too 
Many  Advisers.  Poor  Financial  Results,  supra  note 
12  (municipal  fund  awarded  contract  to  an  adviser 
that  "had  the  worst  performance  ntmibers  of  all  the 
candidates  interviewed"). 

»*  See  State  Street  Effort  Fails  in  Its  Lawsuit  On 
Pennsylvania  Pact.  Wall.  St.  J.,  May  28, 1998,  at 
B17.  Firm  executives  contributed  "perhaps  several 
thousand  <lollars"  to  the  outgoing  treasurer's 
campaign.  Id. 


Because  pay  to  play  has  the  potential 
to  harm  advisory  clients,  we  believe  that 
it  is  inconsistent  with  the  high 
standards  of  ethical  conduct  required  of 
fiduciaries  under  the  Advisers  Act.  We 
have  authority  under  section  206(4)  of 
the  Act  to  adopt  rules  "reasonably 
designed  to  prevent,  such  acts, 
practices,  and  courses  of  business  as  are 
fraudulent,  deceptive  or 
manipulative."  *'  Congress  gave  us  this 
authority  to  prohibit  "specific  evils" 
that  the  broad  anti-fraud  provisions  may 
be  incapable  of  covering.^^  The 
provision  thus  permits  the  Commission 
to  adopt  prophylactic  rules  designed  to 
prevent  fraudulent  conduct  even  if  not 
all  of  the  conduct  prohibited  is 
fraudulent.*' 

We  are  proposing  new  rule  206(4>-5 
to  prevent  advisers  &t)m  participating  in 
pay  to  play  practices  and  protect  clients 
from  the  consequences  of  pay  to  play. 
The  rule,  and  related  rule  amendments 
that  we  are  also  proposing  today,  are 
described  below. 

A.  Rule  206(4)-5 

Under  proposed  rule  206(4}-5,  it 
would  be  a  fraudulent,  deceptive,  or 


"15U.S.C.80b-6(4). 

••S.  Rep.  No.  1760,  86th  Cong.,  2d  Sess.  4,  8 
(1960).  The  Commission  has  used  this  authority  to 
adopt  four  rules  addressing  abusive  advertising 
practices,  custodial  arrangements,  the  use  of 
solicitors  and  required  disclosures  regarding  the 
adviser's  financial  condition  and  disciplinary 
history.  17  CFR  275.206(4)-l;  27S.206(4)-2; 
275.206(4)-3;  and  275.206(4)-«. 

"'The  Supreme  Court,  in  U.S.  v.  O'Hagan.  521 
U.S.  642  (1997),  interpreted  nearly  identical 
language  in  Section  14(e)  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  (15  U.S.C.  78n(e))  as 
providing  the  Commission  with  authority  to  adopt 
rules  that  are  "definitional  and  prophylactic"  and 
that  may  prohibit  acts  that  "are  not  themselves 
fraudulent  •  *  •  if  the  prohibitions  are  reasonably 
designed  to  prevent  acts  and  practices  that  are 
fraudulent."  521  U.S.  667,  673.  The  language  of 
both  section  206(4)  and  section  14(e)  was  taJcen 
from  section  15(c)(2)  of  the  Exchange  Act  (15  U.S.C 
78o(c)(2)).  See  SEC  Legislation.  Hearing  on  S.  1180, 
S.1181  and  S.  1102,  Before  the  Senate  Committee 
on  Banking  and  Currency.  Subcommittee  on 
Securities.  86th  Cong..  2d  Sess.  137  (1959) 
(testimony  of  Philip  A.  Loomis,  Director,  Division 
of  Trading  and  Exchanges,  SEC)  ("(The  language  of 
Section  206(4))  is  almost  the  identical  wording  of 
Section  15(c)(2)  of  the  Securities  Exchange  Act  in 
regard  to  brokers  and  dealers.")  and  S.  Rep.  No. 
1760, 86th  Cong.,  2d  Sess.  8  (June  28, 1960)  ("(Tba 
language  of  section  206(4))  is  almost  the  identical 
wording  of  Section  15(c)(2)  of  the  Securities 
Exchange  Act  of  1934  in  regard  to  brokers  and 
dealers.").  See  also  H.R.  Rep.  No.  1655,  91st  Cong., 
2d  Sess.  at  4  (Dec.  7, 10, 1970)  (the  amendment  to 
section  14(e)  "is  identical  to  that  contained  in 
existing  section  15(c)(2)  of  the  Exchange  Act"). 
Congress,  in  amending  section  15(c)(2)  to  expand 
the  Commission's  authority  to  prohibit  fraud  by 
municipal  securities  dealers,  described  the 
Commission's  rulemaking  authority  under  section 
15(c)(2)(D)  as  including  "the  promulgation  of 
prophylactic  rules."  S.  Rep.  No.  75, 94th  Cong.,  1st 
Sess.  228  (Apr.  14. 1975). 
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m  i  oipulative  act  for  an  investment 
aaviser  to  provide  advisory  services  for 
coinpensation  to  a  government  entity 
1  two  years  after  the  adviser,  any 
[  (ts  partners,  executive  officers  or 
icitors  made  a  contribution  to  an 
ted  official  who  could  influence  the 
ion  of  the  adviser.  The  rule  would 
make  it  imlawful  for  an  adviser  to 
licit  contributions  for  an  official  of  a 
ramment  client  while  providing  or 
^king  to  provide  the  government 
9nt  advisory  services.  Proposed  rule 
>(4)-5  would  not  be  a  ban  on  political 
[>iitributions,  but  rather  a  ban,  or  "time- 
t,"  on  conducting  advisory  business 
I  a  government  client  for  two  years 
sr  a  contribution  is  made. 
j  Investment  advisers  subject  to  the 
proposed  rule  would  include  all 
iiiirestment  advisers  that  are  not 
prohibited  from  registering  with  the 
Cjqmmission.^*  As  a  result,  the  rule 
Wbuld  apply  to  Commission-registered 
aajvisers  and  those  exempt  from 
istration  under  section  203  of  the 
Ivisers  Act,  such  as  those  advisers 
kt  had  fewer  than  fifteen  clients 

_,  the  last  twelve  months.^^ 
I  The  rule  generally  would  not  apply  to 
ler  advisers  that  are  registered  with 
i^te  securities  authorities.^"  We  believe 
^Cit  the  great  majority  of  advisers  to 
iblic  fimds  are  registered  with  the 
^mmission.  We,  therefore,  are  not 
}posing  to  cover  state-registered 
sers  under  the  proposed  rule.  We 
request  comment  on  our  assumption, 
a  Q  d  on  whether  we  should  extend  the 
SI  x>pe  of  the  proposed  rule  to  include 
sttte-registered  advisers. 
The  Commission  modeled  proposed 
^e  206(4)-5  after  MSRB  rule  G-37, 
lich  we  believe  has  successfully 
aiddressed  pay  to  play  in  the  mimicipal 
band  market.  This  approach  shoiild 
n  I  nimize  the  compliance  burdens  on 


nims  that  would  be  subject  to  both  rules 
faly  allowing  them  to  adopt  common 
c  xmpliance  procedures.  We  have 
modified  the  proposed  rule,  however,  to 
rijflect  the  different  statutory  framework 
der  which  the  rule  would  be  adopted 
d  the  differences  between  municipal 
derwriting  and  asset  management 


The  differences  between  proposed  rule 
206(4)-5  and  rule  G-37  are  highlighted 
below.  Comment  is  requested  on 
whether  we  should  use  rule  G-37  as  a 
model  for  proposed  rule  206(4)-5.  Are 
there  additional  differences  in  the 
selection  of  municipal  underwriters  and 
investment  advisers  that  should  be 
reflected  in  the  rule? 

The  Commission  considered 
proposing  a  different  approach  to 
address  pay  to  play,  which  would 
require  an  adviser  to  disclose 
information  concerning  its  political 
contributions.  Disclosure,  however,  may 
not  be  effective  to  protect  public 
pension  plan  clients.  Disclosure  to  a 
pension  plan's  trustees  would  be 
ineffective  because,  in  some  cases,  the 
tnistees  would  have  received  the 
contributions.  Disclosiue  to  plan 
beneficiaries  also  woidd  be  ineffective 
because  they  are  generally  unable  to  act 
on  the  information  by  moving  their 
pension  assets  to  a  different  plan  or 
reversing  adviser  hiring  decisions.'' 
Moreover,  disclosure  requirements  have 
not  worked  in  the  past  at  stopping  pay 
to  play  practices  and  can  be 
circiunvented.'^  We  request  comment 
on  this  approach. 

1.  "Pay  to  Play"  Restrictions* 

Proposed  rule  206(4)-5  would 
prohibit  investment  advisers  from 
providing  advice  for  compensation  to  a 
"government  entity"  ^^  within  two  years 
after  a  contribution  to  an  official  of  the 
government  entity  has  been  made  by  (i) 
the  adviser,  (ii)  any  of  its  partners, 
executive  officers  or  solicitors,  or  (iii) 
any  political  action  committee  ("PAC") 
controlled  by  the  adviser  or  by  any  of 
the  adviser's  partners,  executive  officers 
or  solicitors.^'*  Each  element  of  the 


Proposed  rule  206(4)-5(a). 
■Section  203(b)  of  the  Advisers  Act  (15  U.S.C. 

'3(b)).  The  Commission  is  including 
u  [Registered  advisers  within  the  scope  of  the  rule 
principally  to  make  the  rule  applicable  to  advisers 
t(  I  brivate  Investment  companies.  See  discussion 
ii  tta  section  II.A.4. 

1°  Amendments  to  the  Advisers  Act  in  1996 
p  liced  regulatory  responsibility  for  these  advisers 
ii  1  |the  hands  of  state  regulators.  See  section  203A 
oflthe  Advisers  Act  (IS  U.S.C.  80b-3a)  enacted  as 
p  ml  of  Title  III  of  the  National  Securities  Markets 
Ii^rovement  Act  of  1996,  Pub.  L.  No.  104-290, 110 
SJttt.  3416  (1996)  (codified  in  scattered  sections  of 

United  States  Code). 


^1  For  these  reasons,  the  Commission  is  not 
proposing  a  reporting  requirement  for  advisers 
required  to  keep  records  of  their  pplitical 
contributions  under  the  proposed  amendments  to 
the  recordkeeping  rules.  See  discussion  of 
recordkeeping  amendments  infra  at  Section  II. B. 
MSRB  rule  G-37,  however,  does  establish  a 
reporting  and  disclosure  system  for  broker-dealers 
subject  to  that  rule.  MSRB  rule  G-37(e)(ii). 
.  '*  See  discussion  of  "gatekeepers"  supra  section 
n.A.2. 

'3  "Government  entity"  is  defined  by  the 
proposed  rule  as  any  State  or  political  subdivision 
of  a  State,  including  any  agency,  authority,  or 
instrumentality,  plan  or  pool  of  assets  controlled  by 
the  State  or  political  subdivision  or  any  agency, 
authority  or  instrumentality  thereof;  and  officers, 
agents,  or  employees  of  the  State  or  political 
subdivision  or  any  agency,  authority  or 
instrumentality  thereof,  acting  in  their  official 
capacity.  Proposed  rule  206(4)-5(e)(3).  In  this 
Release,  we  use  the  term  government  entity 
interchangeably  with  "government  client"  and 
"public  pension  plan." 

'♦Proposed  rule  206(4)-5(a)(l). 


proposed  rule  and  one  exception  bom 
the  prohibition  are  discussed  below. 

Investment  advisers  making 
contributions  covered  by  the  proposed 
rule  would  not  be  prohibited  from 
providing  advisory  services  to  a 
government  client,  but  only  from 
receiving  compensation  from  the  client 
for  providing  advisory  services.  This 
approach  is  intended  to  avoid  requiring 
an  adviser  to  abandon  a  government 
client  after  the  adviser  or  any  of  its 
partners,  executive  officers  or  solicitors 
make  a  political  contribution  covered  by 
the  rule.  An  adviser  subject  to  the 
prohibition  would  likely  be  obligated  to 
provide  (imcompensated)  advisory 
services  until  the  government  client 
finds  a  successor.  ^^  Alternatively,  the 
rule  could  establish  a  time  period  after 
the  expiration  of  which  the  adviser 
could  no  longer  provide  advisory 
services.  We  request  comment  on  which 
approach  would  cause  the  least 
disruption  to  the  government  client. 

The  prohibitions  in  the  rule  would  be 
triggered  by  a  contribution  to  an  official 
of  a  government  entity.  Government 
entities  under  the  proposed  rule  include 
all  state  and  local  governments,  thefr 
agencies  and  instrumentalities,  and  all 
government  pension  plans  and  other 
collective  government  funds.  ^^  An 
official  would  include  an  inciunbent. 
candidate  or  successful  candidate  for 
elective  office  of  a  government  entity  if 
the  office  (or  an  appointee  of  the  office) 
is  directly  or  indirectly  responsible  for, 
or  can  influence  the  outcome  of,  the 
selection  of  an  investment  adviser.^' 
Generally,  executive  or  legislative 
officers  who  hold  a  position  with 
influence  over  the  selection  of  an 
investment  adviser  are  government 
officials  imder  the  proposed  rule.^* 
These  definitions  are  substantively  the 
same  as  those  in  MSRB  rule  G-37.'' 


'5  An  investment  adviser  that  violates  the  rule 
may  be  required,  under  its  fiduciary  duties,  to 
continue  providing  advisorj'  services  to  the  public 
fund,  for  a  reasonable  period  of  time,  until  the  fund 
obtains  a  new  adviser.  See  Temporary  Exemption 
for  Certain  Investment  Advisers,  Investment 
Advisers  Act  Release  No.  1736  (July  22,  1998)  (63 
FR  40231.  40232  ()uly  28.  1998)]  (describing  an 
investment  adviser's  fiduciary  duties  to  an 
investment  company  in  the  case  of  an  unforeseeable 
assignment  of  the  advisory  contract). 

'6  Proposed  rule  206(4 )-5(e)(3). 

"'Proposed  rule  206(4)-5(e)(4). 

'"  The  scope  of  authority  of  the  particular  office 
of  an  official,  not  the  individual,  would  determine 
whether  the  official  may  have  influence  over  the 
awarding  of  an  investment  advisory  contract.  In 
some  cases,  authority  to  select  and  terminate  an   . 
investment  adviser  is  completely  delegated  to  the 
staff  of  a  public  fund,  in  which  case  a  government 
official  may  not  be  able  to  influence  the  selection. 
See  supra  note  32.  Under  the  proposed  rule, 
contributions  to  the  official  would  not  trigger  the 
prohibitions  of  the  rule. 

'»MSRB  rule  G-37(g}(ii)  and  (g)(vi). 
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The  proposed  rule  covers 
contributions  made  by  an  investment 
adviser,  its  partners,  executive  officers 
and  solicitors;  and  any  PAC  controlled 
by  the  adviser  or  any  of  its  partners, 
executive  officers  or  solicitors.  The 
proposed  rule  uses  the  same  definition 
of  contribution  as  MSRB  rule  G-37.ao  A 
contribution  would  generally  be 
anything  of  value  made  to  an  official  to 
influence  a  federal,  state  or  local 
election,  including  any  payments  for 
debts  incuned  in  an  election,  and 
transition  or  inaugural  expenses 
incurred  by  a  successful  candidate  for 
state  or  local  office."' 

Contributions  made  to  influence  the 
selection  process  are  tjrpically  made  not 
by  the  firm,  but  by  officers  and 
employees  of  the  firm  who  have  a  direct 
economic  stake  in  the  business 
relationship  with  the  government  client. 
This  is  why  the  MSRB  also  applied  the 
prohibitions  of  rule  G-37  to 
contributions  made  by  "municipal 
finance  professionals"  employed  by  a 
broker-decder.  There  is  no  group, 
however,  within  the  typical  investment 
advisory  firm  that  corresponds  to 
municipal  finance  professionals.  In  our 
examination  of  pay  to  play  practices 
involving  investment  advisers,  we 
fbimd  that  political  contributions 
intended  to  influence  the  selection  of 
the  advisory  firm  were  typically  made 
by  executives  of  the  adviser  or  persons 
who  soUcit  government  clients  on 
behalf  of  the  adviser.  Therefore,  we  are 
proposing  to  limit  application  of  the 
rule  to  contributions  made  by  the 
adviser  or  its  partners,  executive  officers 
or  solicitors. 

Under  the  proposed  rule,  the  term 
executive  officer  includes  the  adviser's 
president,  vice-presidents  in  charge  of  a 
business  unit  or  division  of  the  adviser, 
and  other  officers  or  persons  who 
perform  a  policy-making  function  for 
the  adviser."^  A  solicitor  is  any  person 
who.  directly  or  indirectly,  solicits  any 
client  for.  or  refers  any  client  to.  an 
investment  adviser."^  Employees  who 
play  a  role  in  obtaining  government 


■»MSRB  rule  G-37(g).'  Uke  rule  G-37.  the 
propoMd  rule  would  encompass,  for  federal  offices, 
only  tliOM  contributions  to  an  official  of  a 
govemment  entity  who  is  seeking  election  to  a 
fodaral  office.  Proposed  rule  206(4)-5(eM3). 

"  Proposed  rule  206(4)-5(e)(l).  Contributions  to 
political  parties  would  not  trigger  the  proposed 
rule's  prohibitions,  unless  the  contribution  is 
earmarked  or  known  to  be  provided  to  an  official. 
Contributions  to  state  and  local  political  parties  are, 
however,  subject  to  the  proposed  rule's 
recordkeeping  requirements.  See  infra  section  ILB. 

"  Proposed  rule  206(4)-5(e)(2).  The  definition  of 
"executive  officer"  is  the  same  as  that  used  in 
Advisers  Act  rule  205-3.  17  CFR  275.205-3. 

"Proposed  rule  206(4 >-5(e)(6).  The  definition  of 
"solicitor"  is  the  same  as  that  used  in  Advisers  Act 
rule  206(4)-3. 17  CFR  275.206(4>-3. 


clients  are  thus  covered  by  the  proposed 
rule  as  are  third-party  solicitors  an 
investment  adviser  engages  to  obtain 
clients.  Contributions  by  other 
employees  of  the  adviser  or  other 
persons  (such  as  spouses,  control 
persons  and  affiliates)  would  not 
otherwise  trigger  the  rule's  prohibitions 
unless  the  adviser  or  any  of  its  partners, 
executives  or  solicitors  used  the  person 
to  indirectly  make  a  contribution.  This 
could  occur,  for  example,  if  a  firm  paid 
a  non-executive  employee  a  bonus  with 
the  expectation  or  luiderstanding  that 
the  employee  would  make  a  political 
contribution  that,  if  made  by  the  firm, 
would  trigger  the  rule's  prohibition.** 

The  Commission  has  drafted  the 
proposed  rule  so  that  its  prohibitions 
are  triggered  by  political  contributions 
by  persons  we  have  found  are  typically 
involved  in  pay  to  play  practices  and 
who,  in  the  context  of  an  advisory  firm, 
are  likely  to  have  an  economic  incentive 
to  make  contributions  to  influence  the 
advisory  firm's  selection.  We  are 
mindful  of  the  burdens  iLe  proposed 
rule  would  place  on  advisory  Rims  and 
on  the  ability  of  persons  associated  with 
an  adviser  to  participate  in  civic  affairs. 
We  thus  have  narrowly  tailored  the  rule 
to  achieve  our  goal  of  ending  adviser 
participatien  in  pay  to  play  practices. 
We  request  comment  on  the  scope  of  the 
rule  in  its  application  to  persons 
associated  with  an  adviser.  Are  there 
less  restrictive  alternatives  that  would 
accomplish  our  goals? 

Proposed  rule  206(4)-5  contains  a  de 
minimis  provision  that  would  pwmit  a 
paitner,  executive  officer  or  solicitor  to 
make  contributions  of  9250  or  less  to  an 
elected  official  or  candidate  without 
triggering  the  rule's  prohibitions  if  the 
person  making  the  contribution  is 
entitled  to  vote  for  the  official  or 
candidate."'  The  Commission  assumes 
that  contributions  of  less  than  $250  are 
typically  made  without  the  intent  or 
ability  to  influence  the  selection  process 
for  investment  advisers  and  thus  do  not 
involve  the  confficts  of  interest  the  rule 
is  intended  to  prevent.  Comment  is 
requested  on  the  scope  of  the  exception. 
The  $250  amount  is  the  same  as  the  de 
minimis  amount  excepted  bom.  MSRB 


**  See  discussion  of  indiref:t  contributions  infra 
section  ILA.3. 

•»  Proposed  rule  206(4)-5(b).  Under  the  proposed 
rule,  a  partner,  executive  officer  or  solicitor  of  an 
investment  adviser  could,  vtrithout  triggering  the 
prohibitions  of  the  rule,  contribute  up  to  $250  in 
both  the  primary  election  campaign  and  the  general 
election  campaign  (up  to  $500)  of  each  official  for 
whom  the  person  making  the  contribution  would  be 
entitled  to  vote.  For  purposes  of  this  rule,  a  person 
would  be  "entitled  to  vote"  for  an  official  if  the 
person's  principal  residence  is  in  the  locality  in 
which  the  official  seeks  election. 


rule  G-37,""  Should  the  amoimt  be 
increased  or  decreased?  Should  we 
provide  a  de  minimis  exemption  for 
contributions  of  a  lesser  amount,  e.g. 
$100,  to  officials  for  whom  an 
individual  is  not  entitled  to  vote? 

Under  the  proposed  rule,  a 
contribution  made  by  a  partner, 
executive  officer  or  solicitor  of  an 
adviser  would  also  be  attributed  to  any 
other  adviser  that  employs  or  engages 
the  person  who  made  the  contribution 
within  two  years  after  the  date  the 
contribution  was  made."^  As  a  result,  an 
investment  adviser  would  be  required  to 
"look-back"  in  time  to  determine 
whether  it  would  be  subject  to  any 
business  restrictions  under  the  proposed 
rule  when  employing  or  engaging  a 
partner,  executive  officer  or  solicitor. 
This  provision,  which  is  similar  to  one 
in  MSRB  rule  0-37,""  would  prevent 
advisers  bom  circiunventing  the  rule  by 
channeling  contributions  tluough 
departing  employees,  or  by  influencing 
th«  sfllfiction  prnr«ss  by  hiinng  nflrsnns 
who  have  made  political  contributions. 
Comment  is  requested  on  the  look-back 
requirement.  Would  a  shorter  period  be 
sufficient  to  prevent  circumvention  of 
the  rule? 

2.  Solicitation  Restrictions 

Another  way  an  adviser  can  attempt 
to  influence  the  selection  process  is  by 
soliciting  contributions  for  an  elected 
official.  Therefore,  like  MSRB  rule  G- 
37,"»  the  proposed  rule  would  prohibit 
an  adviser  from  providing  or  seeking  to 
provide  advisory  services  for 
compensation  while  the  adviser,  or  any 
of  its  partners,  executive  officers  or 
solicitors,  solicit  any  person  or  PAC  to 
make,  or  coordinate,  any  contribution  to 
an  official  of  a  govemment  entity  to 
which  the  adviser  is  providing  or 
seeking  to  provide  investment  advisory 


••MSRB  rule G-37(b). 

"Proposed  rule  206(4)-5(a)(l)(ii).  Persons  who 
are  employees  as  well  as  "independent  contractors" 
would  be  covered  by  the  proposed  rule.  In  no  case 
would  the  prohibition  imposed  by  the  proposed 
rule  be  longer  than  two  years  fiom  the  date  the 
executive  officer  makes  a  covered  contribution.  If, 
for  example,  an  executive  officer  becomes 
employed  by  an  investment  adviser  one  year  and 
six  months  after  making  a  contribution,  the  new 
employer  would  be  subject  to  the  proposed  rule's 
prohibition  for  the  remaining  six  months  of  the  two- 
year  period.  The  executive  officer's  employer  at  the 
time  of  the  contribution  would  be  subject  to  the 
proposed  rule's  prohibition  for  the  entire  two-year    ' 
period  regardless  of  whether  the  executive  officer 
remains  employed  by  the  adviser.  However,  if  an 
executive  officer  is  not  an  employee  of  an  adviser, 
the  adviser  would  not  be  responsible  for  any 
recordkeeping  requirements  with  respect  to  that 
executive  officer.  See  supra  section  ILB. 

••  MSRB  rule  G-37(gMiv). 

••MSRB  rule  G-37(c). 
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sei  \  Ices.^  This  provision  would  also 
prohibit  advisers  from  seeking  to 
indiience  the  selection  process  by,  for 
exf^ple,  "bundling"  ^'  contributions 

its  employees  or  by  making 
coiiiributions  through  a  third  party, 

as  a  "gatekeeper." 

a  gatekeeper  arrangement,  political 
cohtributions  are  arranged  by  an 
intlarmediary,  typically  a  pension 
co^ultant,  which  distributes  or  directs 
cohjtributions  to  elected  officials  or 
caiijdidates.  The  gatekeeper  ensures  that 
advisers  not  making  a  requisite  amoimt 
of  pontributions  are  not  included  among 
th^jfinal  candidates  for  advisory 
copjtracts.  In  addition,  the  gatekeeper 
may  arrange  "swaps"  of  contributions 
between  elected  officials  in  order  to 
shiald  the  contributions  from  public 
disclosiue  or  to  circiunvent  plan 
restrictions  on  contributions  to 

iitees.®2  Under  the  proposed  rule,  the 
gankeeper  in  these  arrangements  would 
be  Soliciting  political  contributions  and, 
if  ihe  gatekeeper  is  an  investment 
iser,  would  violate  the  proposed 

93 

irect  and  Indirect  Contributions  or 
citations 

le  proposed  rule  would  also 
prttiibit  acts  "done  indirectly,  which,  if 
done  directly  would  be  considered  a 
Grsjudident,  deceptive  or  manipulative 
act  under  the  rule."  **  Thus,  an  adviser 
could  not  circiunvent  the  rule  by 

«PProposed  rule  206(4)-5(a)(2)(i).  An  investment 
adf ker  would  be  seeking  to  provide  advisory 
setjirtces  to  a  govemnient  entity  when  it  responds 
to  t$  RFP,  communicates  with  a  government  entity 
reading  that  entity's  formal  selection  process  for 
inyastment  advisers,  or  engages  in  some  other 
solicitation  of  investment  advisory  business  with 
the  government  entity.  A  violation  of  paragraph 
(a)j$(i)  of  the  proposed  rule  would  not  trigger  a 
twojyear  ban  on  the  provision  of  investment 
adr jsory  services  for  compensation,  but  would  be 
a  vitiation  of  the  rule. 

^'lAn  employee  or  person  acting  on  an  adviser's 
beulf  "bundles"  contributions  by  coordinating 
sm^l  contributions  from  several  employees  of  the 
adyker  to  create  one  large  contribution. 

Y|For  example.  Adviser  A  advises  Plan  X.  while 
Aovliser  B  advises  Plan  Y.  The  "gatekeeper"  may 
diiKt  a  political  contribution  from  Adviser  A  to  the 
ele|3ed  official,  who  is  a  trustee  to  Plan  Y,  and  from 
AcMser  B  to  the  elected  official,  who  is  a  trustee 
to  Plan  X,  agreeing  to  place  both  advisers  on  each 
pl^'s  approved  list.  Persons  reviewing  records  of 
th4  political  contributions  would  have  no  way  of 
detqrmining  that  the  contributions  were  swapped 
an^ithat  they  created  conflicts  of  interest  on  the 
pattiof  the  advisers  as  well  as  the  elected  officials. 

<  ^Regardless  of  whether  the  gatekeeper  is  an 
in^  ^stment  adviser,  a  person  participating  in  such 
a  a  jieme  would,  if  the  rule  is  adopted,  likely  be 
aic  itig  and  abetting  an  adviser's  violation  of  the 
nd4  See  section  209(d)  of  the  Act  (15  U.S.C.  80b- 
9((  ij)  (authorizing  Commission  enforcement  action 
foi  iiding  and  abetting  a  violation  of  the  Advisers 
Ac  tjor  any  Advisers  Act  rtile). 

'  1  Proposed  rule  206(4)-5(a)(2)(ii).  See  also 
section  208(d)  of  the  Advisers  Act  (15  U.S.C.  BOb- 
8(.l). 


directing  or  funding  contributions 
through  third  parties,  including,  for 
example,  consultants,  attorneys,  family 
members  or  persons  controlling  the 
adviser  who  have  an  economic  interest 
in  the  adviser  being  awarded  an 
advisory  contract.  This  provision  wotdd 
sdso  cover  contributions  made,  directed 
or  funded,  with  the  expectation  that,  as 
a  result  of  the  contribution,  another 
contribution  woiUd  be  made  by  a  third 
party  for  the  benefit  of  the  adviser. 
Contributions  made  through  gatekeepers 
(described  above)  thus  would  be 
considered  made  "indirectly"  for 
purposes  of  the  proposed  rule. 

4.  Private  Investment  Companies 

In  some  cases,  advisers  to  "private 
investment  companies,"  ^^  such  as 
hedge  funds  and  ventiue  capital  pools, 
have  reportedly  made  contributions  to 
elected  officials  who  have  influenced 
the  decision  of  a  government  entity  to 
invest  in  the  adviser's  company.^  The 
proposed  rule  would  treat  an 
investment  by  a  government  entity  in  a 
private  investment  company  the  same  as 
if  the  government  entity  entered  into  an 
advisory  contract  directly  with  the 
adviser.^^  As  a  result,  a  contribution  by 
an  adviser,  any  of  its  partners,  executive 
officers  or  solicitors  to  an  official  of  a 
government  entity  who  can  influence 
the  decision  to  invest  in  the  private 
fluid,  would  trigger  the  prohibitions  of 
the  proposed  rule.  If  the  government 
entity  was  an  investor  in  the  fund  at  the 
time  of  the  contribution,  the  adviser 
would  be  required  to  cause  the  private 
investment  company  to  redeem  the 
investment  of  the  government  entity,  or, 
alternatively,  return  to  the  government 
entity  amoimts  it  received  as 
compensation  for  managing  the  assets  of 
the  private  investment  company 
attributable  to  the  government  entity's 
investment.  The  Commission  requests 
comment  on  whether  additional  types  of 
government  investments  should  be 
covered  by  the  proposed  rule.  In 
particular;  should  the  rule  apply  to  off- 
shore funds,  which  do  not  fall  within 
the  definition  of  private  investment 


"^The  proposed  rule  defines  a  private  investment 
company  as  an  investment  company  exempt  from 
Commission  registration  under  section  3(c)(1)  or 
(3)(c)(7)  of  the  Investment  Company  Act  of  1940  (15 
U.S.C.  80a-3(c)(l)  and  3(c)(7)).  Proposed  rule 
206(4)-5(e)(5). 

^  The  articles  describing  allegations  that  advisers 
to  private  investment  companies  engage  in  pay  to 
play  practices  are  available  in  File  No.  S7-19-99. 

<"  Proposed  rule  206(4)-5(c).  The  proposed  rule 
would  thus  "look  through"  the  private  investment 
company  and  treat  its  security  holders  as  clients  of 
the  adviser.  Cf.  rule  205-3(b)'(17  CFR  275.205-3(b)) 
(equity  owners  of  private  investment  companies 
treated  as  clients  for  purposes  of  performance  fee 
exemptive  rule). 


company,  and  therefore  are  not  subject 
to  the  proposed  rule?  ^* 

5.  Exemptions 

Under  the  proposed  rule  the 
Commission  could,  upon  application, 
exempt  advisers  frt>m  the  rule's 
prohibitions  that  are  triggered  by 
inadvertent  contributions  or  when 
imposition  of  the  prohibitions  is 
inconsistent  with  the  rule's  intended 
purpose.  In  determining  whether  to 
grant  an  exemption,  we  would  consider 
whether  (i)  the  exemption  is  in  the 
public  interest  and  consistent  with  the 
piu-poses  of  the  rule,  (ii)  the  adviser, 
before  the  contribution  is  made,  had 
developed  procedures  to  ensure 
compliance  with  the  rule  and  had  no 
acUial  knowledge  of  the  contributions, 
and  (iii)  the  adviser,  after  the 
contribution  was  made,  took 
appropriate  preventative  and  remedial 
measiues,  including  all  available  steps 
to  obtain  a  return  of  the  contribution.®* 

These  factors  are  similar  to  those 
considered  by  the  NASD  and  the 
appropriate  bank  regulators  in 
determining  whether  to  grant  an 
exemption  under  MSRB  rule  G-37(i). 
Under  the  proposed  rule,  however, 
exemptive  authority  will  be  exercised 
by  the  Commission.'""  In  applying  the 
criteria,  we  expect  to  take  into  accoimt, 
among  other  things,  the  varying  facts 
and  circumstances  presented  by  each 
application.  We  would  apply  these 
exemptive  provisions  with  sufficient 
flexibility  to  avoid  consequences 
disproportionate  to  the  violation  while 
accomplishing  the  remedial  purpose  of 
the  rule.i°i  We  request  comment  on  the 
proposed  exemptive  criteria.  Are  there 
additional  criteria  the  Commission 
should  consider  when  determining 
whether  to  grant  an  exemption. 


^  Off-shore  funds  are  generally  not  required  to 
register  with  the  Commission  under  section  8(a)  of 
the  Investment  Company  Act  of  1940  (15  U.S.C. 
808-8(a)). 

»  Proposed  rule  206(4 )-5(d). 

""The  MSRB  has  provided  four  "Questions  and 
Answers"  regarding  application  of  MSRB  rule  G- 
37-(i).  Question  4,  Additional  Rule  G-37  Qe-As, 
June  15,  1995.  MSRB  Rule  Book  at  196  (1999), 
Questions  and  Ansn-ers  Regarding  Rule  G-37(il, 
lune  29, 1998.  MSRB  Rule  Book  at  199  (1999). 
Denials  of  an  exemption  pursuant  to  MSRB  Rule  G- 
37(i)  are  not  subject  to  appeal  to  the  Commission. 
See  In  re  Morgan  Stanlev  &  Co.,  Securities  Exchange 
Act  Release  No.  39459  (Dec.  17,  1997). 

">'  Under  the  proposed  rule,  an  adviser  appUnng 
for  an  exemption,  could  place  advisor^'  fees  earned 
between  the  date  of  the  contribution  triggering  the 
prohibition  and  the  date  on  which  we  determine 
whether  to  grant  an  exemption  in  an  escrow 
account.  The  escrow  account  would  be  payable  to 
the  adviser  if  the  Commission  grants  the  exemption. 
If  the  Commission  does  not  grant  the  exemption, 
the  fees  contained  in  the  account  must  be  returned 
to  the  public  fund. 
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B.  Recordkeeping 

We  are  also  proposing  amendments  to 
rule  204-2  to  require  an  investment 
adviser  that  is  registered  with  us  and 
has  government  clients  to  make  and 
keep  certain  records  of  contributions 
made  by  the  adviser,  its  partners, 
executive  officers  and  solicitors.  ^^^ 
These  records  would  be  confidential.^^^ 
and  only  reviewed  by  out  staff  in  the 
course  of  an  adviser  examination.  We 
believe  they  would  be  necessary  to 
allow  us  to  enforce  compliance  with 
rule  206(4)-<5,  if  adopted. 

The  proposed  amendments  would 
require  an  adviser  to  make  and  keep  a 
list  of  its  partners,  executive  officers  and 
solicitors,  the  states  in  which  the 
adviser  has,  or  is  seeking,  government 
.clients,  the  identity  of  those  clients,  and 
the  contributions  made  by  the  firm  and 
its  partners,  executive  officers  and 
solicitors  to  government  officials  and 
candidates.^"*  These  requirements 
would  be  similar  to  the  MSRB 
recordkeeping  rule  for  broker-dealers.^"^ 

These  new  recordkeeping 
requirements  should  not  be 
burdensome.  As  discussed  above,  a 
single  contribution  could,  under  the 
rule,  lead  to  a  two-year  suspension  of 
advisory  activities  for  a  government 
client.  We  would  expect,  therefore,  that 
advisers  would  adopt  sufficient  internal 
procedures  to  prevent  the  rule's 
prohibitions  from  being  triggered.  The 
records  that  we  propose  registered 
advisers  make  and  keep  would  be  those 
an  adviser  undertaking  a  serious 
compliance  effort  would  ordinarily 
make,  and  thus  we  assume  the 
amendments  would  involve  no 
substantial  additional  burdens. 
Comment  is  requested  on  our 
assumptions  and  on  whether  our 
assessment  of  the  burdens  is  correct.  We 
request  that  conunenters  opposing  the 
new  recordkeeping  requirements 
suggest  alternative  means  we  could  use 
to  enforce  the  new  rule. 

C.  Transition  Period 

The  prohibition  and  recordkeeping 
requirements  imder  the  proposed  rule 
woidd  arise  from  contributions  made  on 
or  after  the  effective  date  of  the  rule,  if 


""17  era  275.204-2. 

""Section  210(b)  of  the  Advisers  Act  (15  U.S.C. 
80b-10(b))  prohibits  the  Commission  staff  from 
disclosing  to  anyone  outside  the  Commission  any 
information  obtained  as  a  result  of  an  examination 
or  investigation  without  Commission  approval. 

•"Proposed  rule  204-2(1). 

"»MSRB  rule  G-8(a)(xvi).  Like  rule  G-37.  the 
proposed  rule  requires  an  investment  adviser  to 
keep,  in  addition  to  records  of  political 
contributions,  records  of  any  other  "payments" 
made  to  officials.  A  payment  is  defined  as  any  gift, 
subscription,  loan,  advance,  or  deposit  of  money  or 
anything  of  value. 


adopted.  As  a  result,  firms  would  need 
to  begin  monitoring  contributions  made 
by  their  partners,  executive  officers  and 
solicitors  on  that  date.  The  Commission 
requests  comment  on  whether  firms 
would  require  additional  time  to 
develop  procedures  to  comply  with  the 
proposed  rule  and,  if  so,  how  long  of  a 
transitional  period  following  the  rule's 
adoption  would  be  necessary? 

D.  General  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  rule  and  rule  amendment  that 
are  the  subject  of  this  release,  or  to 
suggest  additional  changes  or  submit 
comments  on  other  matters  that  might 
have  an  effect  on  the  proposals 
described  above,  are  requested  to  do  so. 
Conunenters  suggesting  alternative 
approaches  are  encouraged  to  submit 
proposed  rule  text. 

m.  Cost/Benefit  Analyris 

We  are  sensitive  to  the  costs  and 
benefits  imposed  by  our  rules,  and 
understand  that  compliance  with 
proposed  rule  206(4)-5  and  the 
proposed  amendments  to  rule  204-2 
may  impose  costs  on  some  advisers.  The 
proposed  rule  and  rule  amendments 
would  apply  only  to  investment 
advisers  that  provide  advisory  services 
to  government  clients  and  which  make 
political  contributions.  In  addition,  the 
proposed  rule  and  rule  amendments 
would  only  affect  the  political 
contributions  made  by  the  adviser,  and 
its  partners,  executive  officers  and 
solicitors.  The  majority  of  advisers  and 
advisory  employees  thus  would  be 
unaffected  by  the  proposed  rule  and 
rule  amendments. 

A.  Benefits 

Proposed  rule  206(4)-5  would  likely 
yield  several  important  benefits  to 
investment  advisers  and  state  and  local 
governments,  both  direct  and  indirect. 
The  proposed  rule  would  reduce  or 
eliminate  the  costs  of  political , 
contributions  incurred  by  investment 
advisers  through  pay  to  play  practices. 
While  not  readily  quantifiable,  the 
record  above  indicates  that  advisers, 
and  their  partners,  executive  officers 
and  solicitors,  have  made  substantial 
contributions  to  elected  officials  from 
whom  the  advisers  are  seeking 
business.'"''  We  believe  these 
contributions  would  decrease 
substantially  if  the  proposed  rule  were 
adopted.  This  could  result  in  lower 
advisory  fees  being  paid  by  the  state  or 
local  government  for  advisory  services, 
as  advisers  would  not  have  to  recoup 


"*  See  supra  note  38. 


the  cost  of  contributions  through  fees 
the  advisers  charge  the  government 
client. 

The  proposed  rule  should  also  jield 
several  indirect  benefits,  includinjg 
benefits  to  state  and  local  governments 
and  taxpayers.  It  state  and  local 
governments  select  an  adviser  on  the 
basis  of  campaign  contributions,  the     ' 
most  qualified  adviser  may  not  be 
selected.  As  discussed  above,  awarding 
advisory  contracts  to  advisers  that  make 
political  contributions  may  lead  to 
inferior  management,  and  diminished  or 
negative  retums.^"^  Similarly,  an 
adviser  that  is  selected  on  bases  other 
than  merit  may  obtain  soft  dollars  and 
other  ancillary  benefits  at  the  expense  of 
the  government  client.  Finally,  the 
proposed  rule  would  level  the  plajdng 
field  for  advisers  to  state  and  local 
governments.  Champaign  contributions 
create  artificial  barriers  to  competition 
for  firms  that  cannot  or  will  not  make 
political  contributions.  Eradicating  pay 
to  play  arrangements  enables  advisory 
firms,  particularly  smaller  advisory 
firms,  to  compete  on  the  basis  of  merit, 
rather  than  their  ability  to  make 
contributions. 

B.  Costs 

The  proposed  rule  and  rule 
amendments  would  impose  some  costs 
on  advisers  that  provide  advisory 
services  to  government  clients.  The 
proposed  rule  would  require  an  adviser 
with  government  clients,  and  an  adviser 
which  solicits  business  from 
government  clients,  to  incur  cost^to 
monitor  contributions  made  by  the 
adviser,  and  its  partners,  executive 
officers  and  solicitors,  and  to  establish 
procediues  to  comply  with  the  proposed 
rule  and  rule  amendments.  The  initial 
and  ongoing  compliance  costs  imposed 
by  the  proposed  rule  would  vary 
significantly  among  firms,  depending  on 
a  number  of  footers.  These  include  the 
number  of  partners,  executive  officers 
and  solicitors  of  the  adviser,  the  degree 
to  which  compliance  procediires  are 
automated,  and  whether  the  adviser  is 
affiliated  with  a  broker-dealer  firm  that 
is  subject  to  rule  G-37.  A  smaller 
adviser,  for  example,  would  likely  have 
a  small  number  of  partners,  executive 
officers  and  solicitors,  and  thus  expend 
less  resources  to  comply  with  the 
proposed  rule  and  rule  amendments 
than  a  larger  adviser. 

As  a  comparison.  Commission  staff 
has  been  advised  that  the  burden 
imposed  by  rule  G-37  on  smaller 
broker-dealer  firms  is  negligible. 
Although  a  large  adviser  is  likely  to 
spend  more  resources  to  comply  with 

""  See  supra  note  63  and  accompanying  text. 
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tt  ( I  rule  than  a  smaller  adviser,  an 
ail  /iser  with  a  broker-dealer  affiliate 
tl  ii  it  is  required  to  comply  with  MSRB 

je  G-37  could  likely  use  some  or  all 
le  compliance  procediues 

ablished  by  the  affiliate.  As  a  result, 
ly  advisers  with  broker-dealer 

^liates  may  spend  few  resources  to 
c(  >tnply  with  the  proposed  rule  and  rule 
a:  Qendments. 

$ased  on  compliance  with  other 
ni^ordkeeping  rules,  Commission  staff 
ai  ihcipates  that  most  advisory  firms 
vtbuld  develop  compliance  procedures 
tcijmonitor  the  political  contributions 
n  itde  by  the  adviser  and  its  partners, 
e:  cbcutive  officers  and  solicitors.  We 
estimate  that  the  costs  imposed  by  the 
proposed  rule  would  be  higher  initially, 
aslfimis  establish  and  implement 
prbcediues  to  comply  with  the  rule  and 
role  amendments.  If  we  adopt  the 
p^posed  rule  and  rule  amendments, 
fijnns  with  government  clients  would 
liijitely  develop  and  implement 
ct]^pliance  proceduires  within  60  to  90 
dijys  after  adoption.  It  is  anticipated  that 
c  ampliance  expenses  would  then 
dacline  to  a  relatively  constant  amount 
i]  ilfutiue  years. 

[The  Commission  has  limited  data  on 
tn^  costs  that  the  proposed  rule  and  rule 
af^endments  would  impose  on 

estment  advisers  with  government 

lents.  We  estimate  that  as  many  as 
IL^OO  investment  advisers  registered 

ith  the  Commission  may  be  affected  by 
t|ie  proposed  rule  and  rule 
aitiendments.^"^  Based  on  registration 
i  iformation  filed  with  the  Conunission, 
vre  estimate  that  approximately  450 
advisers  have  fewer  than  five  partners, 
eMecutive  officers,  or  solicitors  that 
V  rpuld  be  subject  to  the  proposed  rule 
('  'smaller  firms");  approximately  825 
advisers  have  between  five  and  15 
riartners,  executive  officers  or  solicitors 
( 'inedium  firms");  and  approximately 
2  ^5  advisers  have  more  than  15 
f « irtners,  executive  officers,  or  solicitors 
1 1  at  would  be  subject  to  the  prohibitions 
ol  the  proposed  rule  ("larger  firms"). 

'Advisers  that  are  exempt  from 
registration  with  the  Commission  would 
I  ^  subject  to  the  proposed  rule  (but  not 

3  rule  amendments).  The  Commission 

s  limited  data  regarding  the  number 
01  investment  advisers  that  are  exempt 
f  t>m  registration  under  section  203(b)  of 
t  |e  Advisers  Act.  Reports  indicate  that 
t  iie  number  of  exempt  advisers  may 
€  xceed  3 ,000.  ^°^  While  not  readily 
c  \  lantifiable,  the  estimated  number  of 


exempt  advisers  likely  includes  advisers 
to  off-shore  funds  that  would  not  be 
subject  to  the  proposed  rule.  The 
Commission  also  nas  limited 
information  regarding  the  number  of 
partners,  executive  officers  and 
solicitors  of  exempt  advisers.  For 
purposes  of  this  analysis,  it  is 
anticipated  that  the  number  of  persons 
of  each  exempt  advisory  firm  that  would 
be  subject  to  the  proposed  rule  are 
comparable  to  the  ranges  for  registered 
investment  advisers,  described  above. 
Although  the  time  needed  to  comply 
with  the  proposed  rule  would  va^ 
significantly  fit)m  adviser  to  adviser,  the 
Commission  estimates  that  firms  with 
government  clients  would  spend 
between  2.5  hours  and  250  hours  to 
establish  adequate  procedures  to 
comply  with  the  proposed  rule.  These 
estimates  are  derived  in  part  from 
conversations  with  industry 
professionals  regarding  broker-dealer 
compliance  with  rule  G-37. 
Commission  staff  estimates  that  ongoing 
compliance  with  the  proposed  rule 
would  require  between  10  and  1,000 
hoius,  annually.  Initial  compUance 
procediu-es  would  likely  be  designed 
and  administered  by  compliance 
professionals  and  clerical  staff.  We 
estimate  that  the  hourly  wage  rate  for 
compliance  professionals  is  $114, 
including  benefits,  and  for  clerical  staff, 
$15  per  hour,  including  benefits.  To 
establish  and  implement  adequate 
compliance  procedures,  the 
Commission  staff  estimates  that  the 
proposed  rule  would  impose  initial 
compliance  costs  of  approximately 
$285  ^^°  per  smaller  firm,  approximately 
$13,387.50 1^^  per  medium  firm,  and 
approximately  $22,312.50  ^^^  per  larger 
furm.  It  is  estimated  that  the  proposed 
rule  would  impose  annual,  ongoing 
compliance  expenses  of  approximately 
$892.50  "3  per  smaller  firm,  $53,550  "* 


fO*This  number  was  used  for  purposes  of  the 
I^>erwork  Reduction  Act  analysis,  infra  section  IV. 

"»Hal  Lux.  Hedge  Fund?  Who  Me?,  Institutional 
Iwestor,  Aug.  1998,  at  33:  Bethany  McLean.     . 
I  Merybody's  Going  Hedge  Funds,  Fortune,  June  8, 
1998,81180. 


>>°The  per  firm  cost  estimate  is  based  on  our 
estimate  that  development  of  initial  compliance 
procedures  for  smaller  firms  would  take  2.5  hours 
of  professional  time  (at  S114  per  hour). 

>>'  The  per  firm  cost  estimate  is  based  on  our 
estimate  that  development  of  initial  compliance 
procedures  for  medium  firms  would  take  112.50 
hours  of  professional  time  (at  SI  14  per  hour)  and 
37.5  hours  of  clerical  time  (at  $15  per  hour). 

'>'The  per  firm  cost  estimate  is  based  on  our 
estimate  that  development  of  initial  compliance 
procedures  for  larger  firms  would  take  187.50  hours 
of  professional  time  (at  SI  14  per  hour)  and  62.5 
hours  of  clerical  time  (at  S15  per  hour). 

>  »3  7he  per  firm  cost  estimate  is  based  on  our 
estimate  that  ongoing  compliance  procedures  for 
smaller  firms  would  take  7.5  hours  of  professional 
time  (at  SI  14  per  hour)  and  2.5  hours  of  clerical 
time  (at  $15  per  hour),  per  year. 

>  >*  The  per  firm  cost  estimate  is  based  on  our 
estimate  that  ongoing  compliance  procedures  for 
medium  firms  would  take  450  hours  of  professional 
time  (at  SI  14  per  hour)  and  150  hours  of  clerical 
time  (at  SI  5  per  hour),  per  year. 


per  mediiun  firm,  and  $89,250  ^^^  per 
larger  firm. 

The  prohibitions  of  the  proposed  rule 
may  also  impose  other,  less  quantifiable 
costs  on  advisers  and  political  officials. 
An  adviser  that  becomes  subject  to  the 
prohibitions  of  the  proposed  rule  would 
no  longer  be  eligible  to  receive  advisory 
fees  from  its  government  client.  The 
adviser,  however,  would  likely  be 
obligated  under  its  fiduciary  duties  to 
continue  providing  advisory  services  to 
the  government  client  for  a  period  of 
time  without  compensation.  An  adviser 
that  provides  uncompensated  advisory 
services  to  a  government  client  may 
incur  opportunity  costs  if  the  adviser  is 
imable  to  pursue  other  government 
clients.  Advisers  to  government  clients, 
as  well  as  the  partners,  executive 
officers  and  solicitors  of  the  adviser, 
also  may  be  less  likely  to  make  political 
contributions  to  political  officials, 
possibly  imposing  costs  on  the  officials 
if  they  are  imable  to  secure  alternate 
funding. 

We  anticipate  that  the  proposed  rule 
amendments  would  impose  few,  if  any, 
additional  costs.  As  discussed  above, 
advisers  generally  would  establish 
internal  compliance  procedures  to 
comply  with  the  proposed  rule. 
Advisers  would  create  and  maintain 
various  records,  as  required  by  their 
own  compliance  procedures.  The 
proposed  rule  amendments  are  intended 
to  cover  those  records  an  adviser 
typically  would  maintain  in  complying 
with  the  proposed  rule.  Advisers  that 
are  exempt  from  Commission 
registration  under  section  203(b)  of  the 
Advisers  Act  would  be  subject  to  the 
proposed  rule,  but  not  the  proposed 
recordkeeping  amendments.  We  have 
requested  comment  on  the  scope  of  the 
proposed  rule  and  rule  amendments. 

C.  Requests  for  Comment 

The  Commission  requests  comment 
on  the  effects  of  the  proposed  rule  and 
rule  amendments  on  individual 
investment  advisers  and  on  the  advisory 
profession  as  a  whole.  We  request  data 
to  quantify  the  costs  and  value  of  the 
benefits  associated  with  the  proposed 
rule.  Specifically,  comment  is  requested 
on  the  costs  of  establishing  compliance 
procediu^s  to  comply  with  the  proposed 
rule,  both  on  an  initial  and  ongoing 
basis.  Comment  also  is  requested  on  the 
costs  of  using  compliance  procedures  of 
an  affiliated  broker-dealer  that  the 
broker-dealer  established  as  a  result  of 
rule  G-37.  In  addition,  we  request  data 


'"The  per  firm  cost  estimate  is  based  on  our 
estimate  that  ongoing  compliance  procedures  for 
larger  firms  would  take  750  hours  of  professional 
time  (at  SI  14  per  hour)  and  250  hours  of  clerical 
time  (at  SIS  per  hour),  per  year. 
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regarding  our  assumptions  about 
advisers  exempt  from  registration  under 
section  203(b)  of  the  Act,  such  as  the 
number  of  advisers  that  would  be 
subject  to  the  proposed  rule,  and  the 
number  of  partners,  executive  officers 
and  solicitors  of  these  exempt  advisers. 
Conunenters  should  provide  analysis 
and  empirical  data  to  support  their 
views  on  the  costs  and  benefits 
associated  with  this  proposal. 

IV.  Paperwin^  Reduction  Act 

The  proposed  rule  amendments 
contain  a  "collection  of  information" 
reqiiiiement  within  the  meaning  of  the 
Paperworii  Reduction  Act  of  1995,"* 
and  the  Commission  has  submitted  the 
amendments  to  the  Office  of 
Management  and  Budget  ("0MB")  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The  title  for 
the  collection  of  information  is  "Rule 
204-2"  under  the  Advisers  Act.  Rule 
204-2  contains  a  ctirrently  approved 
coUection  of  information  nim^ber  under 
OMB  control  number  3235-0278.  An 
agency  may  not  sponsor,  conduct,  or 
require  response  to  an  information 
coUection  unless  a  ciurently  valid  OMB 
nmnber  is  displayed. 

Section  204  of  the  Advisers  Act 
provides  that  investment  advisers 
required  to  register  with  the 
Commission  must  make  and  keep 
certain  records  for  prescribed  periods, 
and  make  and  disseminate  certain 
reports.  Rule  204-2  sets  forth  the 
requirements  for  maintaining  and 
preserving  specified  books  and  records. 
This  collection  of  information  is 
mandatory.  The  Commission  staff  uses 
this  collection  of  information  in  its 
examination  and  oversight  program,  and 
the  information  generally  is  kept 
confidential."^  The  current  collection 
of  information  for  rule  204-2  is  based 
on  avwage  of  235.47  burden  hours  each 
year,  per  Commission-registered 
adviser,  for  a  total  of  1.483.461  burden 
hours.  The  current  total  burden  is  based 
on  6,300  potential  respondents. 

The  proposed  amendments  to  rule 
204-2  would  require  registered 
investment  advisers  that  provide 
advisory  services  to  government  clients 
to  maintain  cotain  records  of 
contributions  made  by  the  adviser  or 
any  of  its  partners,  executive  officers,  or 
soUdtors.  These  records  would  be 
required  to  be  maintained  in  the 
mtmner,  and  for  the  period  of  time,  as 
other  books  and  records  under  rule  204- 
2(a).  This  collection  of  information 
would  be  found  at  17  CFR  275.204-2. 


"•44U.S.C.  3501. 

"'  See  section  210(b)  of  the  Advisers  Act  (15 
U.S.C  80b-10(b)). 


Advisers  that  are  exempt  bora 
Commission  registration  tmder  section 
203(b)  of  the  Advisers  Act  would  not  be 
subject  to  the  recordkeeping 
requirements. 

Commission  records  indicate  that 
there  ciurently  are  approximately  8,200 
potential  respondents  to  the  collection 
of  information  imposed  by  rule  204-2. 
As  a  result  of  the  increase  in  the  number 
of  advisers  registered  with  the 
Commission,  the  total  burden  is  being 
increased  by  447,393  hours  (1,9(X)  new 
advisers  x  235.47  hours).  We  estimate 
that  there  may  be  as  many  as  1 ,500 
advisers  that  provide  advisory  services 
to  government  clients  and  would  thus 
be  affected  by  the  proposed  rule 
amendments.  Under  the  proposed 
amendments,  each  respondent  would  be 
required  to  retain  the  records  on  an 
ongoing  basis.  The  proposed 
amendments  to  rule  204-2  are  estimated 
to  increase  the  burden  by  approximately 
two  hours,  to  237.47,  per  Commission- 
registered  adviser  with  government 
clients.  The  weighted  average  burden 
per  Commission-registered  adviser  is 
235.83.  The  annual  aggregate  burden  for 
all  respondents  to  the  recordkeeping 
requirements  under  rule  204-2  tiius 
would  be  1,933,854  hours. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  comments  to  (i) 
evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (iii)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  minimize  the 
burden  of  the  collections  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  D.C.  20503,  and 
also  shoidd  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  N.W., 
Washington.  D.C.  20549-0609  with 
reference  to  File  No.  S7-19-99. 
Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
this  collection  of  information  should  be 
in  writing,  refer  to  File  No.  S7-19-99, 
and  be  submitted  to  the  Securities  and 


Exchange  (Commission,  Office  of  Filings 
and  Information  Services.  OMB  is 
required  to  make  a  decision  concerning 
the  collections  of  information  between 
30  and  60  days  after  publication.  A 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

V.  Summary  of  Initial  Regulatory 
Flexibility  Analyris 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  proposed  rule  206(4)-5 
and  proposed  amendments  to  rule  204- 
2,  both  under  the  Advisers  Act.  The 
following  summarizes  the  IRFA. 

As  set  forth  in  greater  detail  in  the 
IRFA,  the  proposed  rule  would  prohibit 
an  investment  adviser  from  providing 
advisory  services  for  compensation  to  a 
government  client  for  two  years  after  the 
adviser  or  any  of  its  partners,  executive 
officers  or  solicitors  made  a  contribution 
to  certain  elected  officials  or  candidates. 
The  prohibition  would  not  result  bom 
contributions  of  up  to  $250  (per 
election)  made  by  a  partner,  executive 
officer  or  solicitor  of  the  adviser  to  an 
elected  official  or  candidate  for  whom 
the  person  making  the  contribution  can 
vote.  The  rule  ameftdments  would 
require  a  registered  adviser  that  has 
government  clients  and  makes  political 
contributions  to  maintain  certain 
records  of  their  political  contributions. 
The  IRFA  states  that  the  new  rule  and 
rule  amendments  are  designed  to 
prevent  advisers  from  engaging  in  pay  to 
play  practices,  and  to  protect  advisory 
clients  (and  their  beneficiaries)  from  the 
consequences  of  pay  to  play. 

The  IRFA  contains  the  statutory 
authority  for  the  proposed  rule  and  rule 
amendments.  The  IFJ^A  also  discusses 
the  effect  of  the  proposed  rule  and  rule 
amendments  on  small  entities.  For 
purposes  of  the  Advisers  Act  and  the 
Regulatory  Flexibility  Act,  an 
investment  adviser  generally  is  a  small 
entity  if  (i)  it  manages  assets  of  less  than 
$25  million  reported  on  its  most  recent 
Schedule  I  to  Form  ADV  (17  CFR  279.1), 
(ii)  it  does  not  have  total  assets  of  $5 
million  or  more  on  the  last  day  of  the 
most  recent  fiscal  year,  and  (iii)  it  is  not 
in  a  control  relationship  with  another 
investment  adviser  that  is  not  a  small 
entity.*^" 

The  Commission  estimates  that  of  the 
investment  advisers  subject  to  the 
proposed  rule  and  rule  amendments, 
approximately  1,000  are  small  entities, 
liiia  Commission  has  no  information 
regarding  the  number  of  small-entity 
advisers  that  provide  advisory  services 


"•Rule  0-7  (17  CFR  275.0-7). 
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to  I  Dvemment  clients.  Advisers  to  state 
an  I  local  governments,  however,  are 
unUkely  to  be  small  entities.  The 
proposed  rule  and  rule  amendments, 
therefore,  would  likely  aHect  few  or  no 
sniill  entities. 

Itie  IRFA  states  that  the  proposed 
rul9  and  rule  amendments  would 
imbose  no  new  reporting  requirements. 
Tha  proposed  rule  and  rule 
ani«ndments,  however,  would  create 
certain  new  compliance  and 
re(f9rdkeeping  requirements.  The 
prbbosed  rule  imposes  a  new 
compliance  requirement  by  prohibiting 
an!  Adviser  from  providing  advisory 
se^ces  for  compensation  to 
goviemment  clients  for  two  years  after 
theiadviser  or  any  of  its  partners, 
ex0^tive  officers  or  solicitors  makes  a 
contribution  to  certain  elected  officials 
or  candidates.  The  proposed  rule 
an^todments  would  impose  new 
recordkeeping  requirements  by 
re<^tiiring  an  adviser  to  state  and  local 
gojvierrunents  that  makes  political 
contributions  to  maintain  certain 
records  of  its  contributions  and  its 

3ry  clients.  An  investment  adviser 
:  either  does  not  make  political 

ibutions  or  does  not  provide 
adfUisory  services  to  a  state  or  local 
goVtemment  would  be  unaffected  by  the 
proposed  rule  and  rule  amendments. 
Mo^ver,  as  discussed  above,  few  or  no 
sm^  entities  are  likely  to  be  affected  by 
th^l  proposed  rule  and  rule  amendments, 
ire  are  no  rules  that  duplicate, 

lap,  or  conflict  with,  die  proposed 

and  rule  amendments. 

e  IRFA  discusses  the  various 
atives  considered  by  the 
iunission  in  connection  with  the 
proposed  rule  amendments  that  might 
the  effiect  on  small  entities, 

uding  (a)  the  establishment  of 

iring  compliance  or  reporting 

iments  or  timetables  that  take  into 

imt  resoiut:es  available  to  small 
enltities;  (b)  the  clarification, 
consolidation,  or  simplification  of 
copiiipliance  and  reporting  requirements 
uQ^er  the  proposed  rule  and  rule 
ai^ndments  for  small  entities;  (c)  the 
usia  of  performance  rather  than  design 
st^dards;  and  (d)  an  exemption  from 
colverage  of  the  proposed  rule  and  rule 
ai(iendments,  or  any  part  thereof,  for 
smftll  entities. 

1^  lS  discussed  in  more  detail  in  the 
IRI  A,  we  believe  it  would  be  both 
ui  Jeasible  and  unnecessary  to  exempt 
sniiall  entities  bom  the  proposed  rule 
and  rule  amendments.  After  taking  into 
ac  [X>unt  the  resources  available  to  small 
entities  and  the  potential  burden  that 
CO  Uld  be  placed  on  small-entity 
in  u  estment  advisers,  the  Commission  is 
pi  c  posing  to  require  small  entities  to  be 


mi 


subject  to  the  proposed  rule  and  rule 
amendments.  As  discussed  in  more 
detail  in  the  IRFA,  we  have  taken  steps 
to  minimize  the  effects  on  small-entity 
investment  advisers.  We  have 
determined  that  it  does  not  appear 
feasible  to  establish  different  reporting 
or  compliance  requirements  or  to 
further  clarify,  consolidate,  or  simplify 
the  reporting  or  compliance 
requirements. 

The  IRFA  includes  information 
concerning  the  solicitation  of  comments 
with  resi>ect  to  the  IRFA  generally,  and 
in  particular,  the  number  of  small 
entities  that  would  be  affected  by  the 
proposed  rule  and  rule  amendments.  A 
copy  of  the  IRFA  may  be  obtained  by 
contacting  Jeffrey  O.  Himstreet, 
Attorney,  Securities  and  Exchange 
Conunission,  450  5th  Street,  N.W., 
Washington,  DC  20549-0506. 

For  piuposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Commission  is  also  requesting 
information  regarding  the  potential 
impact  of  the  proposed  rule  and  rule 
amendment  on  the  economy  on  an 
annual  basis.  Commenters  should 
provide  empirical  data  to  support  their 
views. 

VI.  Statutory  Authority 

The  Commission  is  proposing  new 
rule  206(4)-5  of  the  Act  pursuant  to  the 
authority  set  forth  in  sections  206(4)  and 
211(a)  of  the  Investment  Advisers  Act  of 
1940  (15  U.S.C.  80b-6(4).  80b-ll(a)). 

The  Conunission  is  proposing 
amendments  to  rule  204-2  of  the  Act 
pursuant  to  the  authority  set  forth  in 
sections  204  and  206(4)  of  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-4  and  80b-6(4)). 

List  of  Subjects  in  17  CFR  Part  275 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposed  Rule  and  Rule 
Amendments 

For  the  reasons  set  out  in  the 
preamble.  Tide  17,  Chapter  n  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  authority  citation  for  part  275 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80b-2(a)(17),  80b-3. 
80b-4,  80b-6(4),  80b-6a,  80b-l  1 ,  unless 
otherwise  noted. 
*         *         •         *         • 

2.  Section  275.206(4)-5  is  added  to 
read  as  follows: 


f275.206(4>-5    Political  eontributlons  by 
certain  investment  advisers. 

(a)  Prohibitions.  As  a  means 
reasonably  designed  to  prevent 
fraudulent,  deceptive  or  manipulative 
acts,  practices,  or  courses  of  business 
within  the  meaning  of  section  206(4)  of 
the  Act  (15  U.S.C.  80b-^(4)).  it  shall  be 
unlawful: 

(1)  For  any  investment  adviser  not 
prohibited  from  registering  with  the 

-  Commission  under  section  203A(a)  of 
the  Act  (15  U.S.C.  80b-3a(a))  to  provide 
investment  advisory  services  for 
compensation  to  a  government  entity 
within  two  years  after  a  contribution  to 
an  official  of  the  government  entity  is 
made  by: 

(i)  The  investment  adviser; 

(ii)  Any  partner,  executive  officer  or 
solicitor  of  the  investment  adviser 
(including  a  person  who  becomes  a 
partner,  executive  officer  or  solicitor 
within  two-years  after  the  contribution 
is  made);  or 

(iii)  Ally  political  amon  committee 
controlled  by  the  investment  adviser  or 
by  any  partner,  executive  officer  or 
solicitor  of  the  investment  adviser;  and 

(2)  For  any  investment  adviser  not 
prohibited  from  registering  with  the 
Commission  under  section  203A(a)  of 
the  Act  (15  U.S.C.  80b-3a(a)),  or  any  of 
its  partners,  executive  officers  or 
solicitors: 

(i)  To  solicit  any  person  or  political 
action  committee  to  make,  or 
coordinate,  any  contribution  to  an 
official  of  a  governQent  entity  to  which 
the  investment  adviser  is  providing  or 
seeking  to  provide  investment  advisory 
services;  or 

(ii)  To  do  anything  indirectly  which, 
if  done  directly,  would  result  in  a 
violation  of  this  section.  - 

(b)  Exception.  Paragraph  (a)(1)  of  this 
section  does  not  apply  to  contributions 
made  by  a  partner,  executive  officer  or 
solicitor  to  officials  for  whom  the 
partner,  executive  officer  or  solicitor 
was  endUed  to  vote  at  the  time  of  the 
contributions  and  which  in  the 
aggregate  do  not  exceed  $250  to  any  one 
official,  per  election. 

(c)  Special  rule  for  private  investment 
companies.  For  purposes  of  this  section, 
an  investment  adviser  to  a  private 
investment  company  in  which  a 
government  entity  invests  provides 
investment  advisory  services  to  the 
government  entity.  ' 

(d)  Exemptions.  The  Commission, 
upon  application,  may  conditionally  or 
tmconditionally  exempt  an  investment 
adviser  from  the  prohibition  under 
paragraph  (a)(1)  of  this  section.  In 
determining  whether  to  grant  an 
exemption,  the  Commission  will 
consider,  among  other  factors,  whether. 
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(1)  The  exemption  is  consistent  with 
the  pwposes  of  this  section; 

(2)  The  investment  adviser,  before  the 
contribution(s)  resulting  in  the 
prohibition  was  made: 

(1)  Developed  and  instituted 
procedures  reasonably  designed  to 
ensiue  compliance  with  this  section; 

(ii)  Had  no  actual  knowledge  of  the 
conthbution(s);  and 

(3)  The  investment  adviser: 

(i)  Has  taken  all  available  steps  to 
obtain  a  return  of  the  contribution(s); 
and 

(ii)  Has  taken  other  remedial  or 
preventive  measures  as  may  be 
appropriate  under  the  circumstances. 

fe)  Definitions.  For  purposes  of  this 
section: 

(1)  Contribution  means  any  gift, 
subscription,  loan,  advance,  or  deposit 
of  money  or  anything  of  value  made  for: 

(i)  The  purpose  of  mfluendng  any 
election  for  federal,  state  or  local  office; 

(ii)  Payment  of  debt  incurred  in 
connection  with  any  such  election;  or 

(iii)  Transition  or  inaugural  expoises 
of  the  successful  candidate  for  State  or 
local  office. 

(2)  Executive  officer  means  ihe 
president,  any  vice  president  in  charge 
of  a  principal  business  unit,  division  or 
function  (such  as  sales,  administration 
or  finance),  any  other  officer  who 
performs  a  policy-making  function,  or 
any  other  pOTSon  who  penrforms  similar 
policy-making  functions,  for  the 
investment  adviser. 

(3)  Government  entity  means  any 
State  or  political  subdivision  of  a  State, 
including 

(i)  Any  agency,  authority,  or 
instrumentality  of  the  State  or  political 
subdivision; 

(ii)  Plan  or  pools  of  assets  controlled 
by  the  State  or  political  subdivision  or 
any  agency,  auUiority  or  instrumentality 
thereof;  and 

(iii)  Officers,  agents,  or  employees  of 
the  State  or  political  subdivision  or  any 
agency,  authority  or  instrumentality 
thereof,  acting  in  their  official  capacity. 

(4)  Official  means  any  person 
(inclu(&ng  any  election  committee  for 
the  person)  who  was.  at  the  time  of  the 
contribution,  an  incimibent,  candidate 
or  successful  candidate: 

(i)  For  an  elective  office  of  a 
government  entity,  if  the  office  is 
directly  or  indirectly  responsible  for,  or 
can  influence  the  outcome  of,  the  use  of 
an  investment  adviser  by  a  government 
entity;  or 


(ii)  For  any  elective  office  of  a 
government  entity,  if  the  ofBce  has 
authority  to  appoint  any  person  who  is 
directly  or  indirectly  responsible  for,  or 
can  influence  the  outcome  of,  the  use  of 
an  investment  adviser.  < 

(5)  A  Private  investment  company  is 
a  company  that  would  be  an  investment 
company  under  section  3(a)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-3(a))  but  for  the  exceptions 
to  that  definition  in  sections  3(c)(1)  and 
3(c)(7)  of  the  Investment  Company  Act 
(15  U.S.C.  80»-3(c)(l)). 

(6)  A  Solicitor  is  any  person  who. 
directly  or  indirectly,  solicits  any  client 
for,  or  refers  any  client  to.  an  investment 
adviser. 

(f)  Effective  date.  The  prohibition  on 
providing  investment  advisory  services 
as  described  in  this  section  arises  only 
from  contributions  made  on  or  after  (the 
effective  date  of  this  section). 

3.  Section  275.204-2  is  amended  by 
revising  paragraphs  (e)(1)  and  (h)(1)  and 
adding  paragraph  (1)  to  read  as  follows: 

1275.204-2    Books  and  records  to  bo 
maintainod  by  invostmsnt  t 


(e)(1)  The  following  books  and 
records  must  be  maintained  and 
preserved  in  an  easily  accessible  place 
for  a  period  of  not  less  than  five  years 
from  the  end  of  the  fiscal  year  dming 
which  the  last  entry  was  made  on  such 
record,  the  first  two  years  in  an 
appropriate  office  of  the  investment 
adviser: 

(i)  Books  and  records  required  to  be 
made  under  the  provisions  of 
pafragraphs  (a)  to  (c)(1)  (except  for  books 
and  records  required  to  be  made  under 
the  provisions  of  paragraphs  (a)(ll)  and 
(a)(16)  of  this  section);  and 

(ii)  Books  and  records  required  to  be 
made  under  the  provisions  of  paragraph 
(1)  of  this  section. 

(h)(1)  Any  book  or  other  record  made, 
kept,  maintained  and  preserved  in 
compliance  vrith  §§  240. 1 7a-3  and 
240.17a-4  of  this  chapter  under  the 
Securities  Exchange  Act  of  1934,  or  v^ith 
rules  adopted  by  the  Municipal 
Securities  Rulemaking  Board,  which  is 
substantially  the  same  as  the  book  or 
other  record  required  to  be  made,  kept, 
maintained  and  preserved  imder  this 
rule,  shall  be  deemed  to  be  made,  kept. 


maintained  and  preserved  in 
compliance  with  this  rule. 

***** 

(1)(1)  Every  investment  adviser 
registered  or  required  to  be  registered 
under  section  203  of  the  Act  (15  U.S.C. 
80b-3)  that  provides  investment 
advisory  services  to  a  government 
entity,  must  make  and  keep  the 
following  records: 

(i)  The  names,  titles  and  business  and 
residence  addresses  of  all  partners, 
executive  officers  or  solicitors  of  the 
investment  adviser; 

(ii)  The.  States  in  which  the 
investment  adviser  or  any  of  its 
partners,  executive  officers,  or  solicitors 
is  providing  or  seeking  to  provide 
investment  advisory  services  to  a 
government  entity; 

(iii)  All  government  entities  to  which 
the  investment  adviser  has  provided 
investment  advisory  services  in  the  past 
five  years,  but  not  prior  to  (insert 
effective  date  of  rule);  and 

(iv)  All  direct  or  indirect 
contributions  or  payments  made  by  the 
investment  adviser  or  any  of  its 
partners,  executive  officers,  or  solicitors 
or  a  political  action  committee 
controlled  by  the  investment  adviser  or 
any  of  its  partners,  executive  officers,  or 
solicitors  to  an  official,  a  political  party 
of  a  State  or  political  subdivision 
thereof,  or  a  political  action  committee. 

(2)  Records  of  the  contributions  and 
payments  must  be  listed  in 
chronological  order  and  indicate: 

(i)  The  name  and  title  of  each 
contributor. 

(ii)  The  name  and  title  (including  any 
city/coimty/state  or  other  political 
subdivision)  of  each  recipient  of  a' 
contribution  or  payment:  and 

(iii)  The  amount  and  date  of  each 
contribution  or  payment. 

(3)  For  purposes  of  this  section: 
(i)  The  terms  contribution, 

government  entity,  official,  executive 
officer  and  solicitor  hiave  the  same 
meanings  as  set  forth  in  §  275.206(4)-5. 

(ii)  The  term  payment  means  any  gift, 
subscription,  loan,  advance,  m  deposit 
of  money  or  anything  of  value. 

Dated:  August  4, 1999. 

By  the  Commission. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  g»-20489  Filed  8-9-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
FMwral  Aviation  Administration 

14CFRPart25 

[Doetot  No.  FAA-1999-6063;  Notic*  No.  90- 
1«1 

RIN  2120-A680 

Ravision  Of  BraMng  Systems 
Alrworttiinass  Standards  To 
Hannonlza  With  European 
Aiiworttilnaas  Standards  for  Transport 
Category  Alrplanas 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  pro[>osed  rulemaking. 

summary:  The  Federal  Aviation 
Administration  proposes  to  revise  the 
airworthiness  standards  for  transport 
category  airplanes  to  harmonize  hraking 
systems  design  and  test  requirements 
with  standards  proposed  for  the 
European  Joint  Aviation  Requirements 
(JAR).  These  proposals  were  developed 
in  coop««tion  with  the  Joint  Aviation 
Authorities  (JAA)  of  Europe  and  the 
U.S.  and  Eiutipean  aviation  industry 
through  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC),  and  are 
intended  to  benefit  the  public  interest 
by  standardiidng  certain  requirements, 
concepts,  and  procediires  contained  in 
the  airworthiness  standards  without 
reducing,  but  potentially  enhancing,  the 
current  level  of  safety. 
DATES:  Comments  must  be  received  on 
or  before  November  8, 1999. 
ADDRESSES:  Comments  on  this 
document  should  be  mailed  or 
delivered,  in  duplicate,  to  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-1999-6063,  400 
Seventh  Street  SW.,  Room  Plaza  401, 
Washington  DC  20590.  Comments  may 
also  be  sent  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTS9faa.dot.gov.  Comments  may  be 
filed  and/or  examined  in  Room  Plaza 
401  between  10  a.m.  and  5  p.m 
weekdays,  except  Federal  holidays.  In 
addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
Transport  Airplane  Directorate  (ANM- 
100),  Federal  Aviation  Administration, 
Northwest  Mountain  Region,  1601  Lind 
Avenue  SW.,  Renton,  WA  98055-4056. 
Comments  in  the  information  docket 
may  be  examined  between  7:30  a.m.  and 
4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mahinder  K.  Wahi,  FAA,  Propulsion/ 
Mechanical  Systems/Cabin  Safety 
Branch,  ANM-112,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 


Renton,  WA  98055-4056;  telephone 

(425)  227-2142;  facsimile  (425)  227- 

1320. 

SUPPtfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  fiom 
adopting  the  proposals  in  this  notice  are 
also  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Commenters  must  identify 
the  regulatory  docket  or  notice  number 
and  submit  comments  in  duplicate  to 
the  Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  siunmarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking,  will  be 
filed  in  the  docket.  The  Docket  is 
available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action, 
on  this  proposed  rulemaking.  Comments 
filed  late  wiU  be  considered  to  the 
extent  practicable.  The  proposals  in  this 
notice  may  be  changed  in  light  of  the 
comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  with  those  conmients  a 
pre-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-1999- 
6063."  The  postcard  wall  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  the  NPRM 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Govenunent  Printing  Office's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661),  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  800- 
322-2722  or  202-267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/npnn/nprm.htm  or  the  Government 
Printing  Office's  webpage  at  http:// 
www.access.gpo.gov/nara  for  access  to 
recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
202-267-9680.  Communications  must 
identify  the  notice  number  of  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPF^'s 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2 A. 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

The  airworthiness  standards  for 
fransport  category  airplanes  are 
contained  in  14  CFR  part  25. 
Manufactiuers  of  transport  category 
airplanes  must  show  that  each  airplane 
they  produce  of  a  different  type  design 
complies  with  the  relevant  standards  of 
part  25.  These  standards  apply  to 
airplanes  manufactiued  within  the  U.S. 
for  use  by  U.S.-registered  operators  and 
to  airplanes  manufactiu^  in  other 
countries  and  imported  under  a  bilateral 
airworthiness  agreement. 

In  Eimipe,  the  Joint  Aviation 
Requirements  OAR)  were  developed  by 
the  Joint  Aviation  Authorities  QAA)  to 
provide  a  common  set  of  airworthiness 
standards  for  use  within  the  Europe 
aviation  community.  The  airworthiness 
standards  for  European  type 
certification  of  transport  category 
airplanes,  JAR-25,  are  based  on  part  25 
of  Title  14.  Airplanes  certificated  to  the 
JAR-25  standards,  including  airplanes 
manu&ctured  in  the  U.S.  for  export  to 
Europe,  receive  type  certificates  that  are 
accepted  by  the  aircraft  certification 
authorities  of  23  Eiut}pean  coimtries. 

Although  part  25  and  JAR-25  are  very 
similar,  they  are  not  identical. 
Differences  between  the  FAR  and  the 
JAR  can  result  in  substantial  additional 
costs  when  airplanes  are  type 
certfficated  to  both  standards.  These 
additional  costs,  however,  frequently  do 
not  bring  about  an  increase  in  safety. 
For  example,  part  25  and  JAR-25  may 
use  different  means  to  accomplish  the 
same  safety  intent.  In  this  case,  the 
manufacturer  is  usually  burdened  with 
meeting  both  requirements,  although  the 
level  of  safety  is  not  increased 
correspondixigly.  Recognizing  that  a 
common  set  of  standards  would  not 
only  economically  benefit  the  aviation 
industry,  but  would  also  maintain  the 
necessary  high  level  of  safety,  the  FAA 
and  JAA  consider  harmonization  to  be 
a  high  priority. 

In  1988,  the  FAA,  in  cooperation  with 
the  JAA  and  other  oi-ganizations 
representing  the  American  and 
European  aerospace  industries,  began  a 
process  to  harmonize  the  airworthiness 
reqiiirementf  of  the  United  States  and 


the  Airworthiness  requirements  of 
Europe,  especially  in  the  areas  of  Flight 
Teat  and  Structiu^s. 

Thf  [Aviation  Rulemaking  Advisory 
Coiunittee 

Tike  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  was  formally 
established  by  the  FAA  on  January  22, 
199t  (56  PR  2190)  to  provide  advice  and 
recommendations  concerning  the  full 
range  of  the  FAA's  safety-related 
rul^inaking  activity.  This  advice  was 
soij^t  to  develop  better  rules  in  less 
overall  time  using  fewer  FAA  resources 
than  are  currently  needed.  The 
coijijmittee  provides  the  opportunity  for 
the!  I^AA  to  obtain  firsthand  information 
anq  jinsight  from  interested  parties 
regarding  proposed  new  rules  or 
revisions  of  existing  rules. 

TJiere  are  64  member  organizations  on 
the!  Committee,  representing  a  wide 
rai^e  of  interests  within  the  aviation 
coiiiimunity.  Meetings  of  the  committee 
are{6pen  to  the  public,  except  as 
authorized  bv  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

The  ARAC  establishes  working  groups 
to  dievelop  proposals  to  recommend  to 
the!  r  AA  for  resolving  specific  issues. 
Tasks  assigned  to  working  groups  are 
punished  in  the  Federal  Register. 
Although  working  group  meetings  are 
not!  generally  open  to  the  public,  all 
intetested  parties  are  invited  to 
paikicipate  as  working  group  members. 
Wdilking  groups  report  directly  to  the 
ARiAC,  and  the  ARAC  must  accept  a 
wotking  group  proposal  before  that 
prottosal  can  be  presented  to  the  FAA  as 
an  ^visory  committee 
rec^jmmendation. 

The  activities  of  the  ARAC  will  not, 
however,  circumvent  the  public 
rulppiaking  procedures.  After  an  ARAC 
lendation  is  received  and  foimd 
act^ptable  by  the  FAA,  the  agency 
prp<teeds  with  the  normal  public 
rulonaking  procedures.  Any  ARAC 
paittjcipation  in  a  rulemaking  package 
will  be  fully  disclosed  in  the  public 
docket. 

fating  in  1992,  the  FAA 
hanhonization  effort  for  various  systems 
related  airworthiness  requirements  was 
undjertaken  by  the  ARAC.  A  working 
grqilp  of  industry  and  government 
braiking  systems  specialists  of  Europe, 
the  United  States,  and  Canada  was 
chartered  by  notice  in  the  Federal 
Register  (59  FR  30080,  June  10, 1994). 
The  working  group  was  tasked  to 
develop  a  harmonized  standard,  such  as 
a  lW:hnical  Standard  Order  (TSO),  for 
approval  of  wheels  and  brakes  to  be 
installed  on  transport  category  airplanes 
and  to  develop  a  draft  notice  of 
prqtiosed  rulemaking  (NPRM),  with 


supporting  economic  and  other  required 
analyses,  and/oT  any  other  related 
guidance  material  or  collateral 
docimients,  such  as  advisory  circulars, 
concerning  new  or  revised  requirements 
and  the  associated  test  conditions  for 
wheels,  brakes  and  braking  systems, 
installed  in  transport  category  airplanes 
(§  25.731  and  25.735).  The  JAA  is  to 
develop  a  similar  proposal  to  amend 
JAR-25,  as  necessary,  to  achieve 
harmonization. 

The  rulemaking  proposal  contained  in 
this  notice  is  based  on  a 
recommendation  developed  by  the 
Braking  Systems  Harmonization 
Working  Group,  and  presented  to  the 
FAA  by  the  ARAC  as  a 
recommendation. 

General  Discussion  of  the  Proposals 

The  FAA  proposes  to  amend  14  CFR 
25.731  and  25.735  to  harmonize  these 
sections  with  JAR-25.  The  JAA  intends 
to  publish  a  Notice  of  Proposed 
Amendment  (NPA),  also  developed  by 
the  Braking  Systems  Harmonization 
Working  Group,  to  revise  JAR-25  as 
necessary  to  ensure  harmonization  in 
those  areas  for  which  the  proposed 
amendments  differ  bom.  the  current 
JAR-25.  Change  14.  When  published, 
the  NPA  will  be  placed  in  the  docket  for 
this  rulemaking. 

Generally,  the  FAA  proposes  to:  (1) 
add  appropriate  existing  JAR 
requirements  to  achieve  harmonization; 
(2)  move  some  of  the  existing  regulatory 
text,  considered  to  be  of  an  advisory 
nature,  to  an  advisory  circular;  (3)  add 
regulations  addressing  automatic  brake 
systems,  brake  wear  indicators,  pressure 
release  devices,  and  system 
compatibility;  and  (4)  consolidate  and/ 
or  separate  requirement  subparagraphs 
for  clarity. 

A  new  proposed  Advisory  Circular 
(AC)  25.735-lX,  Brakes  and  Braking 
Systems  Certification  Tests  and 
Analysis,  has  been  developed  by  the 
ARAC  Harmonization  Working  Group  to 
ensure  consistent  application  of  these 
proposed  revised  standards.  Public 
comments  concerning  AC  25.735-lX  are 
invited  by  separate  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  JAA  intends  to  publish  an 
Advisory  Material  Joint  (AMJ),  also 
developed  by  the  Harmonization 
Working  Group,  to  accompany  its  NPA. 
The  proposed  AC  and  the  proposed  AMJ 
contain  harmonized  advisory 
information. 

A  new  proposed  TSO-C135  has  also 
been  developed  by  the  Harmonization 
Working  Group  as  a  harmonized 
standard  for  approval  of  transport 
airplane  wheels  and  wheel  and  brake 
assemblies  to  replace  applicable  parts  of 


the  existing  TSC)-C26c.  Aircraft  Wheels 
and  Wheel-Brakes  Assemblies,  dated 
May  18,  1984.  Pybic  comments 
concerning  TSCJ-C135  are  invited  by 
separate  notice  published  elsewhere  in 
this  issue  of  the  Federal  Register.  The 
JAA  intends  to  adopt  TSO-C135  as  Joint 
Technical  Standard  Order  (JTSO}-Cl35 
and  publish  it  to  accompany  their  NPA. 

Section  by  Section  Discussion  of  the 
Proposals 

Proposal  1 .  The  FAA  proposes  to 
revise  the  current  heading  of  §  25.735, 
"Brakes,"  to  read  "§  25.735  Brakes  and 
braking  systems." 

Discussion:  This  section  covers  not 
only  the  brakes  and  their  performance 
requirements  and  safety  considerations, 
but  also  provides  requirements  for  the 
systems  and  equipment  associated  with 
the  brakes.  As  examples,  the  proposed 
additional  paragraph  (b)(2)  refers  to  the 
brake  hydraulic  system  and  the 
hydraulic  fluid  supplying  the  brakes, 
and  the  proposed  paragraph  (e)  refers  to 
the  antiskid  system.  The  proposed 
change  is  of  an  editorial  nature  only, 
and  consequently  would  have  no  impact 
on  the  current  level  of  safety. 

Proposal  2.  The  FAA  proposes  to  add 
a  heading  to  and  revise  the  text  of 
§  25.735(a)  to  read,  "(a)  Approval.  Each 
assembly  consisting  of  a  wheel(s)  and 
brake(s)  must  be  approved." 

Discussion:  The  current  §  25.735(a), 
which  states  that  each  brake  must  be 
approved,  is  considered  incomplete. 
Although  a  wheel  not  associated  with  a 
brake  (non-braked)  may  be  approved  on 
its  own  per  the  applicable  TSO,  a  brake 
approval  is  always  considered  in 
combination  with  its  associated 
wheel(s)  (i.e.,  for  a  combined  wheel(s) 
and  brake(s)  assembly).  The  proposed 
change  is  of  an  editorial  natiire  only  and 
therefore  would  have  no  impact  on  the 
current  level  of  safety.  Applicable 
advisory  information  would  be  included 
in  proposed  AC  25.735-lX. 

Proposal  3.  The  FAA  proposes  to  add 
the  heading  "Brake  system  capability" 
to  §  25.735(b),  to  separate  and  revise  the 
current  text  of  the  first  sentence  of 
§  25.735(b)  into  §§  25.735(b)  and  (b)(1), 
and  to  delete  the  ciurent  text  of  the 
entire  second  sentence  to  read: 

"(b)  Brake  system  capability.  The 
brake  system,  associated  systems  and 
components  must  be  designed  and 
constructed  so  that:  (1)  if  any  electrical, 
pneimiatic,  hydrauUc  or  mechanical 
connecting  or  transmitting  element  fails, 
or  if  any  single  source  of  hydraulic  or 
other  brake  operating  energy  supply  is 
lost,  it  is  possible  to  bring  the  airplane 
to  rest  with  a  braked  roll  stopping 
distance  of  not  more  than  two  times  that 
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obtained  in  determining  the  landing 
distance  as  prescribed  in  §  25.125." 

Discussion:  The  current  text  of  the 
first  sentence  of  §  25.735(b)  reads,  "The 
brake  systems  and  associated  systems 
must  be  designed  and  constructed  so 
that  if  any  electrical,  pneumatic, 
hydraulic,  or  mechanical  connecting  or 
transmitting  element  (excluding  the 
operating  pedal  or  handle)  foils,  or  if 
any  single  source  of  hydraulic  or  other 
brake  operating  energy  supply  is  lost,  it 
is  possible  to  bring  the  airplane  to  rest 
under  conditions  specified  in  §  25.125 
Mrith  a  mean  deceleration  during  the 
landing  roll  of  at  least  50  percent  of  that 
obtained  in  determining  the  landing 
distance  as  prescribed  in  that  section." 

Under  this  proposal,  the  term 
"components"  would  be  added  to  the 
terms  "brake  system  and  associated 
systems"  in  the  first  sentence  to  make 
it  more  comprehensive.  The 
parenthetic^  phrase  "(excluding  the 
operating  pedal  or  handle)"  wouid  be 
deleted  bcK^ause  no  justification  coidd 
be  found  for  such  an  exclusion,  llie 
words  "braked  roll  stopping  distance" 
would  be  insmted  in  place  of  "landing 
roU"  to  clarify  that  the  requirement 
refers  only  to  the  distance  covered  while 
the  brakes  are  applied.  The  change  in 
concept  firom  at  least  50  percent  mean 
deceleration  to  not  more  than  two  times 
the  landing  distance  is  intended  to 
eliminate  any  possible  confusion 
between  "mean"  and  "average" 
deceleration,  and  to  state  the 
requirement  more  clearly  in  terms  of  its 
real  intent.  The  other  changes  in  text  are 
editorial  and  are  made  for  clarity. 

The  current  second  sentence  reads 
"subcomponents  within  the  brake 
assembly,  such  as  brake  drum,  shoes, 
and  actuators  (or  their  equivalents), 
shall  be  considered  as  connecting  or 
transmitting  elements,  unless  it  is 
shown  that  leakage  of  hydraulic  fluid 
residting  from  feilure  of  the  sealing 
elements  in  these  subcomponents 
within  the  brake  assembly  would  not 
reduce  the  braking  effectiveness  below 
that  specified  in  this  paragraph."  The 
current  second  sentence  would  be 
removed  and,  due  to  its  advisory 
content,  included  as  guidance  material 
in  Noposed  AC  25.735-lX. 

The  proposed  changes  are 
clarifications  of  current  regulations  and 
the  associated  terminology  and  therefore 
would  have  no  impact  on  the  current 
level  of  safety.  Applicable  advisory 
information  would  be  included  in 
proposed  AC  25.735-lX. 

Proposal  4.  The  FAA  proposes  to  add 
a  new  §  25.735(b)(2)  that  would  contain 
the  intent  and  content  of  the  ACJ 
25.735(b)  of  IAR-25  regarding 
protection  against  fire  resulting  from 


hydraidic  fluid  leakage,  spillage,  or 
spraying  on  hot  brakes.  The  proposal 
would  state  that,  "(2)  Fluid  lost  from  a 
brake  hydraulic  system,  following  a 
failure  in,  or  in  the  vicinity  of,  the 
brakes,  is  insufficient  to  cause  or 
support  a  hazardous  fire  on  the  groimd 
or  in  flight." 

Discussion:  Although  the  proposed 
requirement  was  previously  included  in 
ACJ  25.735(b)  as  acceptable  means  of 
compliance  and  interpretative  material, 
it  is  now  thought  more  appropriate  that 
these  practices  should  be  considered  as 
requirements  as  they  have  generally 
been  treated  as  such  in  the  past  by  both 
airplane  manufacturers  and  regulatory 
audiorities.  The  current  level  of  safety 
would  not  be  affected  by  this  proposed 
change  as  it  would  adopt  an  existing 
industry  practice.  Applicable  advisory 
material  would  be  included  in  proposed 
AC  25.735-lX. 

Proposal  5.  The  FAA  proposes  to  add 
the  heading  "Brake  controls"  to 
§  25.735(c),  and  to  separate  and  revise 
the  current  text  of  §  25.735(c)  into 
§§  25.735(c)  and  (c)(1)  to  read:  "(c) 
Brake  Controls.  The  brake  controls  must 
be  designed  and  constructed  so  that:  (1) 
Excessive  control  force  is  not  required 
for  their  operation." 

Discussion:  The  current  text  reads, 
"Brake  controls  may  not  require 
excessive  control  force  in  their 
operation."  The  proposed  changes  are 
clarifications  of  current  regulations  and 
the  associated  terminology  and  therefore 
the  ciurent  level  of  safety  would  not  be 
impacted.  Applicable  advisory  material 
would  be  included  in  proposed  AC 
25.735-lX. 

Proposal  6.  The  FAA  proposes  to  add 
a  new  §  25.735(c)(2)  to  read:  "(2)  If  an 
automatic  braking  system  is  installed, 
means  are  provided  to  (i)  arm  and 
disarm  the  system,  and  (ii)  allow  the 
pilot(s)  to  override  the  system  by  use  of 
manual  brakii^" 

Discussion:  The  intent  and  content  of 
the  proposed  changes  have  generally 
been  adopted  in  the  design  of  current 
automatic  braking  systems  and  are 
currently  included  in  FAA  Order 
8110.8,  "Engineering  Flight  Test  Guide 
for  Transport  Category  Airplanes,"  as 
interpretative  and  acceptable  means  of 
compliance.  Consequently,  both  the 
airplane  manufactiuers  and  the 
regidatory  authorities  have  generally 
considered  them  as  standard  practices; 
therefore,  they  would  not  impact  the 
ciurent  level  of  safety.  Applicable 
advisory  material  would  be  included  in 
proposed  AC  25.735-lX. 

Proposal  7.  The  FAA  proposes  to 
amend  §  25.735(d)  by  adding  the 
heading,  "Parking  brake,"  and  by 
modif^ng  the  current  text  from,  "The 


airplane  must  have  a  parking  control 
that,  when  set  by  the  pilot,  will  without 
further  attention,  prevent  the  airplane 
from  rolling  on  a  paved,  level  runway 
with  takeoff  power  on  the  critical 
engine."  to  "(d)  Parking  brake.  The 
airplane  must  have  a  parking  brake 
control  that,  when  selected  on,  will, 
without  further  attention,  prevent  the 
airplane  from  rolling  on  a  dry  and  level 
paved  runway  when  the  most  adverse 
combination  of  maximum  thrust  on  one 
engine  and  up  to  maximum  ground  idle 
thrust  on  any,  or  all,  other  engine(s)  is 
applied.  The  control  must  be  suitably 
located  or  be  adequately  protected  to 
prevent  inadvertent  operation.  There 
must  be  indication  in  the  cockpit  when 
the  parking  brake  is  not  fully  released." 

Discussion:  Introduction  of  the  word 
"brake"  before  "control"  clarifies  that 
the  paragraph  refers  to  the  means 
provided  to  the  flightcrew  for  the 
application  of  the  wheel  brakes  in  the 
airplane  parking  mode.  By  revising  the 
text,  as  proposed,  the  requirements 
would  be  enhanced  to  cover  not  only 
the  case  of  a  single  engine  takeoff  thrust 
check  with  all  other  engines  stopped, 
but  would  also  cover  an  equally  if  not 
more  probable  case  where  any  or  all 
other  engines  are  operating  and 
producing  up  to  a  maximum  ground 
idle  thrust.  The  proposal  also  clarifies 
the  extent  of  the  takeoff  thrust  to  be 
considered  for  the  "critical"  engine  as 
the  maximum  that  can  be  achieved,  and 
by  implication  also  requires  the  relevant 
thrust  cases  for  remaining  engine(s)  ^ 
according  to  the  environmental 
circumstances  that  are  dictated  for  the 
achievement  of  the  maximum  takeoff 
thrust  on  the  critical  engine.  The  word 
"dry"  is  added  solely  for  clarification  of 
the  ciurent  understanding  of  this 
requirement. 

The  requirement  for  suitable  location 
or  protection  against  inadvertent 
operation  of  the  parking  brake  control  is 
derived  from  the  current  ACJ  25.735(d) 
of  JAR-25  and  is  introduced  because  it 
is  believed  that  such  considerations 
should  be  regarded  as  requirements,  and 
have  generally  been  treated  as  such  in 
the  past  by  both  airplane  manufacturers 
and  regulatory  authorities.  The 
additional  requirement  for  cockpit 
indication  when  the  parking  brake  is 
"not  fully  released"  is  to  caution  the 
pilot  against  a  takeoff  with  the  parking 
brake  set.  The  proposed  changes 
potentially  enhance  the  current  level  of 
safety  by  clarifying  intent  and 
addressing  come  critical  cases. 
Applicable  advisory  material  would  be 
included  in  proposed  AC  25.735-lX. 

Proposal  8.  The  FAA  proposes  to  add 
the  heading  "Antiskid  system"  to 
§  25.735(e),  to  delete  the  current  text 


Federal  Register /Vol.  64,  No.  153 /Tuesday,  August  10,  1999  /  Proposed  Rules 


43573 


"i  ( I  single  probable  malfunction  will 
refetilt  in  a  hazardous  loss  of  braking 
al]|iiity  or  directional  control  of  the 
aik>lane"  as  being  superfluous,  and  in 
order  to  facilitate  the  introduction  of  the 
new  proposed  §  25.735(e)(1)  and  (e)(2) 
iu|^er  proposals  9  and  10  respectively, 
ise  the  remaining  current  text  to 

{(e)  Antiskid  system.  If  an  antiskid 
sy^em  is  installed:" 
\piscussion:  The  current  §  25.735(e9 

is:  "If  antiskid  devices  are  installed, 

I  devices  and  associated  systems  must 

iesigned  so  that  no  single  probable 
iction  will  result  in  hazardous 
loss  of  braking  ability  or  directional 
control  of  the  airplane."  The  reference 
toj  antiskid  devices  and  associated 
systems  would  be  changed  to  "antiskid 
system,"  this  being  more  appropriate  to 
the  paragraph's  intent.  The  term 
"ptobable"  was  incompatible  with  the 
tettninology  of  §  25.1309  because  a 
"probable"  malfunction  cannot  be 
ati^ociated  with  either  major  or 
hi^dous  effects  and,  if  used  in  the 
"$25.1309"  sense,  could  lead  to  a 
requirement  that  could  be  seen  as  less 
sgvere  than  §  25.1309  for  that  specific 
fajiliire  condition,  with  no  obvious 
technical/state  of  the  art  reasons.  It 
appears  that  the  terminology  (probable 
and  hazardous)  used  was  probably  not 
"^125.1309  related"  when  the 
requirement  was  first  introduced.  Rather 
tt  an  trjring  to  define  the  words,  it  is 
CQtisidered  that  the  requirement  is 
ad0quately  covered  by  §  25.1309  and  the 
ciurent  §  25.735(e)  is  superfluous.  The 
proposed  changes  are  of  a  clarifying  and 
a«  editorial  nature  only  and  therefore 
would  have  no  impact  on  the  current 
leryel  of  safety.  Appropriate  advisory 
^terial  woiild  be  included  in  proposed 

:  25.735-lX. 
yposal  9.  The  FAA  proposes  to  add 

^ew  §  25.735(e)(1)  to  read. 

^(1)  It  must  operate  satisfactory  over 

I  range  of  expected  runway 

iditions,  widiout  external 
a^ustment." 

Discussion:  The  intent  and  content  of 
thf  proposed  changes  are  currently 
itt^uded  in  FAA  Order  8110.8, 
"^gineering  Flight  Test  Guide  for 
Tlr^nsport  Category  Airplanes,"  as 
interpretative  material  and  acceptable 
lO^ans  of  compliance  and  are  deemed 
appropriate  to  be  adopted  as 
raquirements.  Both  the  airplane 
ni^ufocturers  and  the  regulatory 
avthorities  have,  in  the  past,  considered 
th^m  as  standard  practices;  therefore, 
tb^y  would  not  impact  the  current  level 
oflsafety.  Applicable  advisory  material 
Would  be  induded  in  proposed  AC 
2>1735-1X. 


Proposal  iO.  The  FAA  proposes  to 
add  a  new  §  25.735(e)(2)  to  read:  "(2)  It 
must,  at  all  times,  have  priority  over  the 
automatic  braking  system,  if  installed." 

Discussion:  The  intent  and  content  of 
the  proposed  change  is  currently 
included  in  FAA  Order  8110.8. 
"Engineering  Fhght  Test  Guide  for 
Transport  Category  Airplanes,"  as 
interpretative  material  and  acceptable 
means  of  compliance  and  is  deemed 
appropriate  to  be  adopted  as  a 
requirement.  Both  the  airplane 
manufacturers  and  the  regulatory 
authorities  have,  in  the  past,  considered 
it  as  a  standard  practice;  therefore,  it 
would  not  impact  the  current  level  of 
safety.  Applicable  advisory  material 
would  be  included  in  proposed  AC 
25.735-lX. 

Proposal  11.  The  FAA  proposes  to 
amend  §  25.735(f)  by  adding  the  heading 
"Kinetic  energy  capacity,"  by 
consolidating  the  requirements  of 
oirrent  paragraphs  (f)  and  (h),  by  adding 
similar  requirements  for  a  high  energy 
landing  condition,  by  removing 
paragraphs  (f)(1)  and  (2),  and  paragraphs 
(h)(1)  and  (2),  and  by  revising  the  text 
to  read: 

"(f)  Kinetic  energy  capacity.  The 
design  landing  stop,  the  maximum 
kinetic  energy  accelerate-stop,  and  the 
most  severe  landing  stop  brake  kinetic 
energy  absorption  requirements  of  each 
wheel  and  brake  assembly  must  be 
determined.  It  must  be  substantiated  by 
dynamometer  testing  that,  at  the 
declared  fully  worn  limit(s)  of  the  brake 
heat  sink,  the  wheel  and  brake 
assemblies  are  capable  of  absorbing  not 
less  than  these  levels  of  kinetic  energy. 
Energy  absorption  rates  defined  by  the 
airplane  manufacturer  must  be 
achieved.  These  rates  must  be 
equivalent  to  mean  decelerations  not 
less  than  10  ips^  [feet  per  second]  for  the 
design  landinjg  stop  and  6  ^s^  for  the 
maximimi  kinetic  energy  accelerate 
stop.  The  most  severe  landing  stop  need 
not  be  considered  for  extremely 
improbable  failure  conditions  or  if  the 
maximum  kinetic  energy  accelerate-stop 
energy  is  more  severe.  Design  landing 
stop  is  an  operational  landing  stop  at 
maximiun  landing  weight.  Maximum 
kinetig  energy  accelerate-stop  is  a 
rejected  takeoff  for  the  most  critical 
combination  of  airplane  takeoff  weight 
and  speed.  Most  severe  landing  stop  is 
a  stop  at  the  most  critical  combination 
of  airplane  landing  weight  and  speed. 

Discussion:  The  current  paragfaphs  (f) 
and  (h)  state  that  the  brake  kinetic 
energy  capacity  ratings  may  not  be  less 
than  the  determined  energy  absorption 
requirements.  The  proposed  paragraph 
(f)  would  require  the  calculation  of  the 
necessary  energy  absorption  capacity. 


and  require  dynamometer  test 
substantiation  of  the  capability  of  the 
wheel  and  brake  assemblies  to  absorb 
the  energy  at  not  less  than  specified 
rates.  Usually,  brakes  are  sized  to 
exceed  the  calculated  energy  absorption 
requirements  (i.e.,  their  capacity 
exceeds  the  requirements,  hence  the 
heading  "Kinetic  energy  capacity").  The 
term  "rating"  would  be  deleted  because 
it  is  more  relevant  to  the  TSO  than  to 
the  regulation.  The  proposed  change 
would  encompass  the  requirements  of 
current  paragraph  (h)  without  the  need 
for  complete  duplication  of  text. 

The  term  "rejected  takeoff"  used 
under  current  paragraph  (h)  would  be 
replaced  with  "accelerate-stop"  for 
compatibihty  with  §  25.109 
terminology;  and  the  term  "most  severe 
landing  stop"  would  be  added  to 
address  cases  such  as  emergency  return 
to  land  after  takeoff,  where  the  brake 
energy  for  a  flaps  up  landing  may 
exceed  that  corresponding  to  the 
accelerate-stop  energy.  For  the 
accelerate-stop  and  the  most  severe 
landing  stop,  it  is  intended  that  the 
initial  brake  temperatiu«  resulting  from 
previous  brake  use  must  be  accounted 
for  as  specified  in  paragraphs  3.3.3.3 
and  3.3.4.3  in  the  proposed  TSO-C135. 
It  should  be  noted  that  the  consideration 
for  the  initial  temperature  (in  terms  of 
residual  energy)  reflects  an  existing 
British  Civil  Aviation  authority  (CAA) 
Specification  17  requirement.  Changing 
the  term  "main  wheel-brake  assemblies" 
to  "wheel  and  brake  assemblies," 
ensures  the  paragraph,"  ensures  the 
paragraph's  applicability  to  any  wheels 
fitted  with  brakes  (i.e.,  includes  the 
possibility  of  nose  wheel  brakes,  etc.) 
and  further  ensures  the  understanding 
that  the  absorption  requirements  apply 
to  the  wheel  and  brake  assembly.  The 
substantiation  statement  requires  that 
the  wheel  and  brake  assemblies  be 
capable  of  absorbing  the  calculated 
levels  of  kinetic  energy  at  the  fully  worn 
limit  and  that  the  energy  absorption 
capability  substantiation  testing  be 
conducted  on  the  dynamometer. 

The  current  §§  25.735(f)(1)  and  (h)(l} 
would  be  incorporated  in  proposed  AC 
25.735-lX,  because  their  content  is  not 
strictly  part  of  the  requirement,  but 
provides  advice  on  the  primary  features 
that  should  be  conservatively  included 
in  a  rational  analysis. 

The  current  §§  25.735(f)(2)  and  (h)(2) 
are  not  strictly  the  requirement,  but 
advice  on  the  method  of  energy 
calculation  to  be  used.  ConsequenUy, 
these  would  be  incorporated  in 
proposed  AC  25.735-lX. 

Because  the  required  energy  capacity 
of  each  wheel  and  brake  assembly  must 
be  determined,  the  need  to  refer  to 
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"designed  unequal  braking 
distributions"  is  no  longer  necessary 
and  woidd  be  deleted. 

The  current  level  of  safety  would  be 
retained  and  possibly  enhanced  by 
addressing  the  most  severe  landing  stop 
condition.  Applicable  advisory  material 
would  be  included  in  proposed  AC 
25.735-lX. 

Proposal  12.  The  FAA  proposes  to 
remove  the  current  §  25.735(g) 
reouirament. 

Discussion:  The  ciirrent  §  25.735(g) 
requirement  states  that  when  setting  up 
the  dynamometer  test  inertia,  an 
increase  in  the  initial  brake  application 
speed  is  not  a  permissible  method  of 
accounting  for  a  reduced  (i.e.,  lower 
than  ideal)  dynamometer  mass.  This 
method  is  not  permissible  because,  for 
a  target  test  deceleration,  a  reduction  in 
the  energy  absorption  rate  would  result, 
and  could  produce  a  performance 
different  from  that  which  woidd  be 
achieved  with  the  correct  brake 
application  speed.  Such  a  situation  is 
recognized  and  is  similarly  stated  in  the 
proposed  new  TSO-C135,  which  would 
provide  an  acceptable  means  for  wheel 
and  brake  assembly  approval  under 
§  25.735(a),  thus  making  current 
§  25.735(g)  imnecessary.  The  proposed 
change  consolidates  existing 
reqiiirements  and  deletes  redimdant 
wording,  and  therefore  would  not 
impact  the  current  level  of  safety. 

Proposal  13.  The  FAA  proposes  to 
add  a  new  §  24.735(g),  "Brake  condition 
after  high  kinetic  energy  djmamometer 
stop(s),"  to  read: 

(g)  Brake  condition  after  high  kinetic 
energy  dynamometer  stop(s).  FoUowing 
the  high  kinetic  energy  stop 
demon8tration(s)  required  by  paragraph 
(f)  of  this  section,  with  the  parking  brake 
promptly  and  fully  applied  for  at  least 
three  (3)  minutes,  it  must  be 
demonstrated  that  for  at  least  five  (5) 
minutes  from  application  of  the  parking 
brake,  no  condition  occurs  (or  has 
occurred  during  the  stop),  including  fire 
associated  with  the  tire  or  wheel  and 
brake  assembly,  that  could  prejudice  the 
safe  and  complete  evacuation  of  the 
aiiplane." 

Discussion:  Paragraph  (g)  would 
require  that  the  parking  brake  be 
applied  for  a  minimum  of  three 
minutes,  which  is  considered  to  be  the 
minimum  period  of  time  required  to 
cover  the  brake's  ability  to  maintain  the 
airplane  in  a  stationary  condition  to 
allow  a  safe  evacuation. 

The  reqiiirement  also  gives 
consideration  to  the  fact  that  the 
flightcrew  may  not  be  aware  of  the 
condition  of  the  brake  assemblies  at  the 
commencement  of  the  flight,  nor  of  the 
condition  of  the  brake  and  wheel 


assemblies  following  the  braking 
maneuver.  Furthermore,  the  reason  for 
the  severe  braking  could  encompass 
both  airplane  system  and  engine  failures 
or  fires.  It  would  therefore  appear 
sensible  that  it  should  be  demonstrated 
that  neither  during  the  stop,  nor  for  a 
reasonable  period  of  time  after  its 
cmnpletion,  no  condition(s)  shall  occur 
as  a  result  of  these  maneuvers  that  could 
further  prejudice  the  safe  and  complete 
evacuation  of  the  airplane.  On  the  basis 
that  an  evacuation  may  be  determined 
as  prudent  or  necessary,  and  that  such 
an  evacuation  must  be  capable  of 
completion,  irrespective  of  the  timely 
response  of  the  emergency  services,  for 
minutes  would  appear  to  be  a 
reasonable  period  of  time  for  the 
associated  brake  systems  and  equipment 
to  remain  free  irom  conditions  that 
might  prejudice  or  jeopardize  the 
evacuation.  It  is  proposed  that  this 
period  should  commence  at  the  time  of 
initial  application  of  the  parking  brake, 
this  being  a  time  during  which  the 
possible  need  for  evacuation  and  airport 
emergency  services  occurs  following  an 
accelerate-stop.  The  proposed  changes 
provide  for  the  additional 
demonstration  of  a  safe  condition 
following  high  energy  absorption  by  the 
wheels  and  brakes,  which  was  not 
previously  required.  Although 
previously  approved  brakes  may  have 
been  able  to  comply  with  the 
requirement,  approval  could  not  have 
been  refused  had  this  not  been  the  qase. 
It  is  therefore  believed  that  the  proposed 
changes  would  provide  a  potential 
enhancement  of  the  current  level  of 
safety.  Applicable  advisory  material 
would  be  included  in  proposed  AC 
25.735-lX. 

Proposal  14.  The  FAA  proposes  to 
add  a  modified  version  of  the  ciirrent 
JAR  25.735(i)  as  new  14  CFR  25.735(h), 
"Stored  energy  systems,"  to  read: 

"(h)  Storeaenergy systems.  An 
indication  to  the  flightcrew  of  usable 
stored  energy  must  be  provided  if  a 
stored  energy  system  is  used  to  show 
compliance  with  paragraph  (b)(1)  of  this 
section.  The  available  stored  energy 
must  be  sufficient  for: 

(1)  At  least  six  (6)  full  applications  of 
the  brakes  when  an  antiskid  system  is 
not  operating;  and, 

(2)  Bringing  the  airplane' to  a  complete 
stop  when  an  antiskid  system  is 
operating,  under  all  runway  surface 
conditions  for  which  the  airplane  is 
certificated." 

Discussion:  A  full  brake  application  is 
defined  as  an  application  bom  brakes 
fully  released  to  brakes  fully  applied, 
and  back  to  fully  released.  For  those 
airplanes  that  may  provide  a  niunber  of 
independent  braking  systems,  which  are 


not  "reliant"  on  a  stored  energy  system 
for  the  demonstration  of  compliance 
with  paragraph  (b)(1)  of  this  section,  but 
which  perhaps  incorporate  a  stored 
energy  device,  this  requirement  is  not 
applicable.  It  would  be  unreasonable 
that  the  requirement  for  a  minimum 
energy  capacity  and  the  provision  of 
means  to  indicate  the  level  of  stored 
energy  to  the  flightcrew  should  be 
maintained,  particularly  if  its  failiue 
would  have  a  minimal  consequence  on 
airplane  or  passenger  safety. 

In  the  event  that  an  hydraiUic 
accumulator  is  used  for  energy  storage 
and  the  gas  pressurization  depletes,  a 
pressiue  indication  alone  as  currentiy 
required  in  JAR  25. 735(i)  would  be 
inadequate  because  it  would  not 
provide  indication  of  such  faults  to  the 
flightcrew.  In  feet,  the  oirrent  tjrpical 
flight  deck  presentation  could  give  a 
false  sense  of  security  to  the  crew 
because  it  woidd  almost  inevitably 
indicate  a  satisfectory  pressure, 
regardless  of  the  real  situation. 
Consequently,  the  proposed  nile  would 
require  a  measure  of  the  stored  energy, 
rather  than  pressure,  to  be  presented  to 
the  flightcrew. 

The  minimum  level  of  stored  energy 
required  for  the  emergency/standby 
braking  means  would  be  presented  as  a 
requirement  rather  than  as  advisory 
material.  In  the  majority  of  cases,  this 
material  has  been  used  as  a  virtual 
requirement  in  the  past  by  airplane 
manufactiuers  and  regulatory 
authorities.  The  proposed  change  would 
potentially  enhance  the  ciuient  level  of 
safety  because  the  FAA  is  proposing  to 
adopt  a  common  but  not  universal 
industry  practice  and  an  improvement 
over  the  existing  JAR  rule.  Applicable 
advisory  material  would  be  included  in  ' 
the  proposed  new  AC  25.735-lX. 

Proposal  15.  The  FAA  proposes  to 
add  a  new  §  25. 735(i),  "Brake  wear 
indicators,"  to  read: 

"(i)  Brake  wear  indicators.  Means 
must  be  provided  for  each  brake 
assembly  to  indicate  when  the  heat  sink 
is  worn  to  the  permissible  limit.  The 
means  must  be  reliable  and  readily 
visible." 

Discussion:  In  order  to  ensure,  as  far 
as  is  practicable,  that  the  brake  heat  sink 
is  not  worn  beyond  its  allowable  wear 
limits  throughout  its  operational  life,  it 
is  considered  necessary  to  provide  some 
device  that  can  readily  identify  the  fully 
worn  limit  of  the  heat  sink.  The 
proposal  reflects  a  requirement  included 
in  a  series  of  airworthiness  directives 
issued  between  1989  and  1994  to 
require  establishment  of  brake  wear 
liooits  and  to  provide  means  to  indicate 
the  same.  The  British  Civil  Aviation 
Authority  (CAA)  Specification  No.  17 
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als  i  specifies  the  provision  of  such  an 
inc  :^ator,  and  the  majority  of  wheel  and 
braike  assembly  designs  include  such  a 
device.  The  proposed  rule  would  have 
no  [itnpact  on  the  current  level  of  safety, 
be<tiuse  the  FAA  is  proposing  to  adopt 
an  existing  industry  practice. 
Appropriate  advisory  information 
wc  aid  be  included  in  proposed  AC 
25i35-lX. 

Ijoposal  16.  The  FAA  proposes  to 
adil  a  new  §  25.735(j),  "Overtemperatiue 
bu"it  prevention,"  a  new  §  25.731(d), 
"Gyerpressiue  burst  prevention,"  and  a 
neU  §  25.731(e).  "Braked  wheels,"  to 
read  as  follows: 

T§25.735(j)  Overtemperature  burst 
preyention.  Means  must  be  provided  in 
eaui  braked  wheel  to  prevent  wheel 
failure  and  tire  burst  that  may  result 
frodh  elevated  brake  temperatures. 
Additionally,  all  wheels  must  meet  the 
reduirements  of  §  25.731(d)." 

]'§  25.731(d)  Overpressure  burst 
prevention.  Means  must  be  provided  in 
eadi  wheel  to  prevent  wheel  failure  and 
tir^  burst  that  may  result  from  excessive 
pre^surization  of  the  wheel  and  tire 
as^taibly." 

'§  25.731(e)  Braked  wheels.  Each 
bnifed  wheel  must  meet  the  applicable 
reaUirements  of  §  25.735." 

Discussion — §  25. 735(/j.- There  is  an 
e)diting  requirement  (§  25.729(f))  related 
to  ttfae  protection  of  equipment  in  wheel 
w^Us  against  the  effects  of  bursting  tires 
and  a  similar  requirement  is  stated  in 
TSO-C26C,  Wheels  and  Wheel-Brake 
Assemblies.  JAR  25.729(f)  requires 
prj]jtection  of  equipment  on  the  landing 
'  and  in  wheel  wells  against  tire 
:  and  elevated  brake  temperatiu«s, 
1  a  similar  requirement  is  stated  in 
'"Minimum  Operational  Performance 
Spocification  for  Wheels  and  Brakes  on 
JAR  Part  25  Civil  Aeroplanes" 

;:ument  ED-69).  However,  there  is 
:  requirement  in  either  part  25 
1-25  that  means  must  be  provided 
prevent  wheel  failure  and  tire  burst 
:  could  result  from  elevated  brake 
teiikperatures.  As  a  result,  it  has  become 
an  industry  practice  to  incorporate 
pi  e|bs\u«  release  device(s)  that  function 
as' a  residt  of  elevated  wheel 
tenlperatiues  to  deflate  the  tires. 
Nevertheless,  it  is  believed  to  be  both 
reasonable  and  prudent  that  such  a 
reqjuirement  shoidd  be  clearly  stated  in 
thJBt  paragraph  related  to  airplane  brakes 
add  braking  systems.  The  proposed 
re  juirement  for  temperature  activated 
derices  would  not  impact  the  current 
level  of  safety.  Applicable  advisory 
infprmation  would  be  included  in 
pDOposed  AC  25.735-lX. 

I)iscussion—§  25.731(d):  Wheel 


fail 


injflation  presents  a  hazard  to  ground 


ure  and  tire  burst  due  to  over- 


personnel  and  the  airplane.  Certain 
airplane  manufacturers  require  wheel 
pressure  release  devices  that  reduce  this 
hazard.  This  is  considered  a  safety  issue 
requiring  the  incorporation  of  these 
devices.  Incorporation  of  pressure 
release  devices  in  tire  inflation 
equipment  is  not  considered  adequate 
due  to  a  history  of  misuse  resulting  in 
serious  injuries  or  fatalities.  Installation 
in  the  wheel  reduces  the  potential  for 
tampering  or  misuse  and  insures  proper 
levels  of  protection.  The  proposed 
change  would  retain  and  potentially 
enhance  the  current  level  of  safety. 
Applicable  advisory  information  woiUd 
be  included  in  proposed  AC  25.735-lX. 

Discussion — 25.731(e):This  section 
contains  regidations  applicable  to  all 
airplane  wheels.  If  the  wheel  is  braked, 
additional  regulations  apply,  which  are 
contained  in  §  25.735.  Section  25.731(e) 
is  added  to  provide  a  cross-reference  to 
those  additional  requirements.  The 
proposed  change  would  retain  and 
potentially  enhance  the  current  level  of 
safety. 

Proposal  17.  The  FAA  proposes  to 
add  a  new  §  25.735(k),  "Compatibility," 
to  read: 

"(k)  Compatibility.  Compatibility  of 
the  wheel  and  brake  assemblies  with  the 
airplane  and  its  systems  must  be 
substantiated." 

Discussion:  Reliable  and  consistent 
brake  system  performance  can  be 
adversely  affected  by  incompatibilities 
within  the  system  and  with  the  landing 
gear  and  the  airplane.  As  part  of  the 
overall  substantiation  of  safe  and 
anomaly  free  operation,  it  is  necessary 
to  show  that  no  unsafe  conditions  arise 
&t)m  incompatibilities  between  the 
brakes  and  brake  system  with  other 
airplane  systems  and  structures.  Areas 
such  as  antiskid  timing,  landing  gear 
dynamics,  tire  type  and  size,  brake 
combinations,  brake  characteristics, 
brake  and  landing  gear  vibrations,  etc., 
need  to  be  explored  and  corrected  if 
necessary.  Therefore,  this  requirement  is 
introduced  to  address  these  issues 
which  are  normally  covered  by  airplane 
manufacturers  during  development  of 
the  airplane  and  must  be  addressed  by 
modifiers  of  the  equipment. 
Incorporation  of  this  requirement  would 
potentially  enhance  the  current  level  of 
safety.  Appropriate  advisory 
information  would  be  included  in 
proposed  AC  25.735-lX. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  determined  that 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 


Compatibility  With  ICAO  Standards 

In  keeping  with  U.S.  obligations 
imder  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  proposed 
regulations. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act  » 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  (OMB)  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule  is  not  "a  significant  regulatory 
action"  under  section  3(f)  of  Executive 
Order  12866  and,  therefore,  is  not 
subject  to  review  by  OMB.  This 
proposed  rule  is  not  considered 
significant  under  the  regulatory  policies 
and  procediu«s  of  the  Department  of 
Transportation  (44  FR  11034,  February 
26, 1979).  This  proposed  nde  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 

-  would  not  constitute  a  barrier  to 
international  trade.  The  FAA  invites  the 
public  to  provide  comments  and 
supporting  data  on  the  assumptions 
made  in  this  evaluation.  All  comments 
received  will  be  considered  in  the  final 
regulatory  evaluation. 

Although  numerous  revisions  would 
be  made  to  §  25.735,  only  one  wovdd 
impose  additional  quantified  costs  for 
bodi  part  25  large  and  small  airplane 
maniifacturers  (see  below — proposal 
11).  One  ARAC  member,  a  manufactvu«r 
of  part  25  small  airplanes,  claimed  that 
proposals  7, 14,  and  16  would  also 
impose  incremental  costs,  but  provided 
no  specific  estimates  (these  proposals 
are  also  discussed  below).  Essentially  all 
of  the  changes  codify  current  industry 
practice  or  conform  14  CFR  25.735  to 
corresponding  sections  of  the  )AR. 
Adoption  of  the  proposed  changes 
would  increase  harmonization  and 
commonality  between  American  and 
European  airworthiness  standards,  thus 

"  enhancing  safety.  Harmonization  would 
eliminate  unnecessary  duplication  of 
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airworthiness  requirements,  thus 
reducing  manufacturers'  certification 
costs  (6  substantive  proposals  out  of  17 
total  in  the  subject  NPRM  would 
essentially  mirror  the  proposed 
European  standards;  the  11  others 
would  not  differ  significantly).  The  FAA 
believes  the  enhanced  safety  benefits 
and  harmonization  cost  savings  would 
exceed  the  relatively  low  incremental 
costs  of  the  proposed  rule  (see  Summary 
of  Costs  and  Benefits  section  below). 

Proposal  7.  Changes  regarding  parking 
brake  control  and  cockpit  indication  of 
the  brake  essentially  reflect  current 
industry  practice  for  the  majority  of  part 
25  manufecturers;  consequently,  there 
are  no  expected  incremental  costs.  As 
noted  above,  one  manufactiue  of  part  25 
small  airplanes,  however,  indicated  that 
its  current  designs  do  not  meet  this 
requirement  and  that  costs  for  cockpit 
indication  in  future  designs  would,  in 
fact,  be  incremental.  The  manufactiuer, 
however,  did  not  provide  such  costs  to 
the  FAA.  The  FAA  invites  that 
manu&cture  (and/or  other  interested 
parties)  to  provide  detailed  cost 
estimates  during  the  public  comment 
period. 

Proposal  11.  One  ARAC  member,  a 
manufacturer  of  part  25  large  airplanes, 
notes  that  the  average  impact  of  the  10 
percent  residual  rejected  takeoff  energy 
requirement  would  be  a  2  to  3  percent 
increase  in  the  brake's  energy 
absorption  reqidrements. 
Notwithstanding,  this  increase  is 
smaller  than  the  tolerances  on  its  ability 
to  define  brake  requirements  and  the 
hxake  manufacturer's  conformance  to 
the  specifications.  Also,  higher  residual 
energies  would  enable  the  manufacturer 
to  raise  its  recommended  brake 
temperatures  for  dispatch,  so  any 
potential  higher  brake  costs  would  be 
offset  by  more  efficient  aircraft 
operation  (shorter  turnaround  times, 
less  time  at  gate  waiting  for  brakes  to 
cool). 

The  term  "most  severe  landing  stop" 
(MSL)  woidd  be  added  to  address  cases 
such  as  immediate  retiun  to  land  after 
takeoff  where  the  brake  energy  for  a 
flaps  up  landing  may  exceed  that 
corresponding  to  the  accelerate-stop 
energy.  The  MSL  requirement,  while  a 
new  FAA  requirement,  has  been  in 
efiisct  in  Europe  (per  British  CAA); 
consequenUy,  many  large  part  25 
airplane  manufacturers  ciurentiy  meet 
this  standard.  Notwithstanding,  large 
part  25  airframe  and  brake 
manufacturers  note  that  in  almost  all 
cases  either  the  MSL  stop  energy  would 
not  exceed  the  maviTnnin  kinetic  energy 
accelerate-stop  energy,  or  the  MSL  stop 
condition  is  extremely  improbable.  One 
part  25  large  airplane  manufacturer. 


however,  noted  that  demonstrating 
adherence  to  this  requirement  for  its 
typical  airplane  model  would  add  the 
equivalent  of  two  additional  high- 
energy  djnaamometers  tests  in  which  the 
test  brake  would  be  destroyed; 
estimated  incremental  one-time  costs  for 
this  equal  approximately  $60,000  per 
type  certification.  Another 
manufactiuer,  however,  estimates  only 
one  test  in  the  $20,000--$40.000  range. 
Manufacturers  of  small  part  25  airplanes 
would  experience  some  incremental 
one-time  testing  costs  totaling 
approximately  $20,000  per  type 
certification. 

The  aforementioned  nonrecurring 
costs  for  either  the  part  25  large  or  small 
airplane  t)rpe  certification  would  easily 
be  offset  by  the  harmonization  cost 
savings  cited  earlier.  Any  potential 
safety  benefits  bom  avoiding  even  one 
minor  accident  would  add  to  such 
benefits.  The  FAA  therefore  finds 
proposal  11  to  be  cost  beneficial. 

I^posal  14.  As  the  stored  energy 
requirement  reflects  current  industry 
practice  for  most  part  25  manufacturers, 
there  would  be  no  expected  incremental 
costs  associated  with  it.  However,  the 
same  manufacturer  (of  part  25  small 
airplanes)  that  reported  potential  costs 
for  proposal  7,  also  indicated  that  its 
current  designs  do  not  include  usable 
stored  energy  indication,  and 
compliance  with  this  requirement  in 
future  designs  would  impose 
incremental  costs.  Detailed  cost 
estimates,  however,  were  not  provided. 
The  FAA  requests  that  the 
manufactiuers  (or  others)  provide 
detailed  costs  estimates  during  the 
public  comment  period. 

Proposal  16.1a  the  last  several  years, 
many  wheel  manufacturers  have 
included  pressure  release  devices  in 
most  new  production  wheels  in  order  to 
avoid  potential  liability.  Codification  of 
existing  industry  practice  would  ensure 
that  the  enhanced  level  of  safety  is 
retained.  There  are  no  expected 
incremental  costs  associated  with  this 
proposal  since  it  does  reflect  current 
industry  praf^tice.  However,  the  same 
manufacturor  (of  part  25  small 
airplanes)  that,  in  contrast  to  other 
manufacturers,  reported  potential  costs 
for  proposals  7  and  14  indicated  that  the 
requirement  for  wheel  pressure  release 
devices  would  also  impose  incremental 
costs  in  future  designs.  Again,  the  FAA 
invites  that  manufactiuer  (or  others)  to 
provide  detailed  cost  estimates  during 
the  public  comment  period. 

Summary  of  Costs  and  Benefits 

As  delineated  above,  and  barring 
more  detailed  information  for  proposals 
7, 14.  and  16,  the  FAA  concludes  that 


only  proposal  11  woiUd  result  in 
incremental  costs  attributable  to  the 
subject  NPRM.  Demonstrating 
adherence  to  the  MSL  requirement 
would  increase  nonrecurring  testing 
costs  from  $20,00D-$60,000  for  a  part  25 
large  airplane  type  certification;  the 
amount  for  a  part  25  small  airplane  type 
certification  is  estimated  to  be  $20,000. 
According  to  one  manufacturer,  cost 
savings  friom  harmonization,  in  terms  of 
avoiding  added  costs  of  coordination 
and  documentation  (with  the  JAA  and 
involving,  for  example,  additional  travel 
overseas,  reports,  etc.)  would  be  equal  to 
or  greater  than  the  maximum 
incremental  cost  of  $60,000.  The  FAA 
believes  that  potential  safety  benefits 
resulting  form  specification  of  miniiniim 
accepted  standards  would  supplement 
these  cost-savings.  Although  there  were 
numerous  (approx.  170)  accidents 
involving  brake  failures  during  landings 
in  the  period  1982-1995,  none  were 
determined  to  have  been  directly 
preventable  by  the  subject  provisiofls. 
Different  designs  in  future  type 
certifications,  however,  could  present 
other  problems  (unexpected)  and  raise 
future  accident  rates.  This  proposed  rule 
is  expected  to  reduce  the  chances  of 
futvue  accidents  by  codifying  in  14  CFR 
part  25  (and  therefore  m^ng 
mandatory)  what  was  prevailing,  but  not 
necessarily  imiversal.  industry  practice. 

For  the  reasons  specified,  the  FAA 
finds  the  proposed  rule  to  be  cost- 
beneficial. 

Initial  Regulatory  Flexibility 
DeterminatiiHi 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  as  "a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regidatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions,  "rhe  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jiuisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
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onl  i  I  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
fleptibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
prpkading  the  fectual  basis  for  this 
determination,  and  the  reasoning  should 
bejtlear. 

tube  proposed  rule  woidd  afiiect 
mfhufactiuers  of  part  25  transport 
category  airplanes  produced  under 
fui^ixe  new  airplane  type  certifications. 
Foji;  manufacturers,  a  small  entity  is  one 
with  1,500  or  fewer  employees.  No  part 
251  Airplane  manufacturer  has  1,500  or 
feWer  employees.  Notwithstanding,  the 
relatively  low  annualized  incremental 
certification  costs  are  not  considered 
sikttificant  within  the  meaning  of  the 
RFA.  Consequently,  the  FAA  certifies 
th$t  the  proposed  rule  would  not  have 
a  Significant  economic  impact  on  a 
siTOtantial  number  of  manulacturers 
idpitified  as  small  entities. 

Injtemational  Trade  Impact  Statement 

the  provisions  of  this  proposed  rule 
wi  )uld  have  little  or  no  impact  on  trade 
forp.S.  firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
business  in  the  United  States. 

[jliis  proposed  rule  is  a  direct  action 
to  respond  to  this  policy  by  increasing 
the  harmonization  of  the  U.S.  Federal 
Aviation  Regulations  with  the  European 
Joi|it  Aviation  Requirements.  The  result 
would  be  a  positive  step  toward 
removing  impediments  to  international 
le. 

ralism  Implications 

le  regulations  proposed  herein 
lid  not  have  a  substantial  direct 
ei^d  on  the  States,  on  the  relationship 
between  the  national  Government  and 
th9  States,  or  on  the  distribution  of 
pibwer  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
accordance  with  executive  Order 
SI 2,  it  is  determined  that  this 
kposal  would  not  have  sufficient 
leralism  implications  to  warrant  the 
tparation  of  a  federalism  assessment. 

ided  Mandates  Refiarm  Act 

'ide  II  of  the  Unfunded  Mandates 
form  Act  of  1995  (the  Act),  codified 
U.S.C.  1501-1571,  requires  each 
leral  agency,  to  the  extent  permitted 
law  to  prepare  a  written  assessment 
the  effects  of  any  Federal  mandate  in 
iroposed  or  final  agency  rule  that  may 
ult  in  the  expenditiue  by  State,  local, 
'  tribal  governments,  in  the  aggregate, 
y  the  private  sector,  of  $100  million 
lore  (adjusted  annually  for  infiation) 
ly  1  year.  Section  204(a)  of  the  Act, 
'.S.C.  1534(a),  requires  the  Federal 


agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  or  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "sigiuficant 
intergovernmental  mandate"  xmder  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  1  year.  Section  203  of 
the  Act,  2  U.S.C.  1533.  which 
supplements  section  2B4(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantiy  or 
uniquely  affect  small  governments,  the 
agency  shall  develop  a  plan  that,  among 
other  things,  provides  for  notice  to 
potentially  affected  small  governments, 
if  any,  and  for  a  meaningful  and  timely 
opportimity  to  provide  input  in  the 
development  of  regulatory  proposals. 
This  proposed  rule  does  not  contain 
a  Federal  intergovernmental  or  private 
sector  mandate  that  exceeds  $100 
million  in  any  1  year. 

Environmental  Analysis 

FAA  Order  1050.  ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  proposed 
rule  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public 
Law  94-163,  as  amended  (42  U.S.C. 
6362).  It  has  been  determined  that  it  is 
not  a  major  regulatory  action  under  the 
provisions  of  5ie  EPCA. 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Tide  14  of  the 
CFR  in  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
certification  of  future  designs  of 
transport  category  airplanes  and  their 
subsequent  operation,  it  could,  if 
adopted,  affect  intrastate  aviation  in 


Alaska.  The  FAA  therefore  specifically 
requests  comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differenUy  to  intrastate  operations 
in  Alaska. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  25  of  Titie  14. 
Code  of  Federal  Regulations,  as  follows: 

PART  2S-AIRW0RTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
44702.  44704. 

2.  Amend  §  25.731  to  add  new 
paragraphs  (d)  and  (e)  to  read  as  follows: 

S  25.731    Wheels. 

•        *        *        *        • 

(d)  Oveqjressure  burst  prevention. 
Means  must  be  provided  in  each  wheel 
to  prevent  wheel  failure  and  tire  burst 
that  may  result  fitjm  excessive 
pressurization  of  the  wheel  and  tire 
assembly. 

(e)  Braked  Wheels.  Each  braked  \yheel 
must  meet  the  applicable  requirements 
of  §24.735. 

3.  Revise  §  25.735  to  read  as  follows: 

f  25.735    Brakes  and  braking  systems. 

(a)  Approval.  Each  assembly 
consisting  of  a  wheel(s)  and  brake(s) 
must  be  approved. 

(b)  Brake  system  capability.  The  brake 
systeji,  associated  systems  and 
components  must  be  designed  and 
constructed  so  that: 

(1)  If  any  electrical,  pneumatic, 
hydraulic,  or  mechanical  connecting  or 
transmitting  element  fails,  or  if  any 
single  source  of  hydraulic  or  other  brake 
operating  energy  supply  is  lost,  it  is 
possible  to  bring  the  airplane  to  rest 
with  a  braked  roll  stopping  distance  of 
not  more  than  two  times  that  obtained 
in  determining  the  landing  distance  as 
prescribed  in  §  25.125. 

(2)  Fluid  lost  from  a  brake  hydraulic 
system  following  a  failure  in,  or  in  the 
vicinity  of,  the  brakes  is  insufficient  to 
cause  or  support  a  hazardous  fire  on  the 
groimd  or  in  flight. 

(c)  Brake  controls.  The  brake  controls 
must  be  designed  and  constructed  so 
that: 

(1)  Excessive  control  force  is  not 
required  for  their  operation. 
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(2)  If  an  automatic  braking  system  is 
installed,  means  are  provided  to: 
(i)  Arm  and  disarm  the  system,  and 
(ii)  Allow  the  pilot(s]  to  override  the 
system  by  use  of  manual  braking. 

(d)  Parking  brake.  The  airplane  must 
have  a  parking  brake  control  that,  when 
selected  on,  will,  without  further 
attention,  prevent  the  airplane  from 
rolling  on  a  dry  and  level  paved  runway 
when  the  most  adverse  combination  of 
maximum  thrust  on  one  engine  and  up 
to  maximum  ground  idle  tlmist  on  any, 
or  all,  other  engine(s)  is  applied.  The 
control  must  be  siutably  located  or  be 
adequately  protected  to  prevent 
inadvertent  operation,  lliere  must  be 
indication  in  the  cockpit  when  the 
paiicing  brake  is  not  fully  released. 

(e)  Antiskid  system.  If  an  antiskid 
system  is  installed: 

(1)  It  must  operate  satisfactory  over 
the  range  of  ejqpected  runway 
conditions,  wiUiout  external 
adjustment 

(2)  It  must,  at  all  times,  have  priority 
over  the  automatic  braking  system,  if 
installed. 

(f)  Kinetic  energy  capacity.  The  design 
landing  stop,  the  maximum  kinetic 
energy  accelerate-stop,  and  the  most 
severe  landing  stop  brake  kinetic  energy 
absorption  requirements  of  each  wheel 
and  brake  assembly  must  be 
determined.  It  must  be  substantiated  by 
dynamometer  testing  that,  at  the 
declared  fully  worn  limit(s)  of  the  brake 
heat  sink,  the  wheel  and  brake 
assemblies  are  capable  of  absorbing  not 


less  than  these  levels  of  kinetic  energy. 
Energy  absorption  rates  defined  by  the 
airplane  manufacturer  must  be 
achieved.  These  rates  must  be 
equivalent  to  mean  decelerations  not 
less  than  10  fps^  for  the  design  landing 
stop  and  6  ips^  for  the  maximum  kinetic 
energy  accelerate  stop.  The  most  severe 
landing  stop  need  not  be  considered  for 
extremely  improbable  failure  conditions 
or  if  the  maximum  kinetic  energy 
accelerate-stop  energy  is  more  severe. 
Design  landing  stop  is  an  operational 
landing  stop  at  mavinnim  landing 
weight.  Maximum  kinetic  energy 
accelerate-stop  is  a  rejected  takeoff  for 
the  most  critical  combination  of 
airplane  takeoff  weight  and  speed.  Most 
severe  landing  stop  is  a  stop  at  the  most 
critical  combination  of  airplane  landing 
weight  and  speed. 

(g)  Brake  condition  after  high  kinetic 
energy  dynamometer  stop(s).  Following 
the  high  kinetic  energy  stop 
demonstration(s)  required  by  paragraph 
(f)  of  this  section,  with  the  parking  brake 
promptly  and  fully  applied  for  at  least 
three  (3)  minutes,  it  must  be 
demonstrated  that  for  at  least  five  (5) 
minutes  from  application  of  the  parking 
brake,  no  condition  oqcurs  (or  has 
occurred  during  the  stop),  including  fire 
associated  with  the  tire  or  wheel  and 
brake  assembly,  that  could  prejudice  the 
safe  and  complete  evacuation  of  the 
airplane. 

(h)  Stored  energy  systems.  An 
indication  to  the  flightcrew  of  the  usable 


stored  energy  must  be  provided  if  a 
stored  energy  system  is  used  to  show 
compliance  wi^  paragraph  (b)(1)  of  this 
section.  The  available  stored  energy 
must  be  sufficient  for: 

(1)  At  least  six  (6)  full  applications  of 
the  brakes  when  a  antiskid  system  is  not 
operating:  and 

(2)  Bringing  the  airplane  to  a  complete 
stop  when  an  antiskid  system  is 
operating,  under  all  runway  surface 
conditions  for  which  the  airplane  is 
certificated. 

(i)  Brake  wear  indicators.  Means  must 
be  provided  for  each  brake  assembly  to 
indicate  when  the  heat  sink  is  worn  to 
the  permissible  limit.  The  means  must 
be  reliable  and  readily  visible. 

(j)  Overtemperature  burst  prevention. 
Means  must  be  provided  in  each  braked 
wheel  to  prevent  wheel  failure  and  tire 
burst  that  may  result  bom  elevated 
brake  temperatures.  Additionally,  aU 
wheels  must  meet  the  requirements  of 
§  25.731(d). 

(k)  Compatibility.  Compatibility  of  the 
wheel  and  brake  assemblies  with  the 
airplane  and  its  systems  must  be 
substantiated. 

Issued  in  Wastiington,  DC,  on  August  3, 
1999. 

Ronald  T.  Wojiiar, 

Deputy  Director,  Aircraft  Certification 
Service. 

[FR  Doc.  99-20518  Filed  8-9-99;  8:45  am] 

BNJJNQ  CO06  4910-13-H 


Federal  Register / Vol.  64,  No.  153 / Tuesday,  August  10,  1999 /Notices 


43579 


D6PARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Prdpoaed  Technical  Standard  Order 
(T90)-^135,  Transport  Airplane 
WJMs  and  Wheel  and  Bralce 
Assemblies 

;  i 

AgIi^NCY:  Federal  Aviation 
Adininistration.  DOT. 

AOtlON:  Notice  of  availability  of 

osed  technical  standard  order  and 
est  for  comments. 


IIMARY:  This  notice  annoimces  the 
ilability  of  and  request  comments  on 
jposed  technical  standard  order 
))  pertaining  to  transport  airplane 
sis  and  wheel  and  brake  assemblies. 
Thfe  proposed  TSO  prescribes  the 
mitiimiun  performance  standards  that 
transport  category  airplane  wheels  and 
wheel  and  brake  assemblies  must  meet 
to|  be  identified  with  the  applicable  TSO 
marking,  this  notice  provides  interested 
p0tsons  an  opportunity  to  comment  on 
the  proposed  TSO  conciurently  with  a 
nohce  of  proposed  rulemaking  and  a 
ptoposed  advisory  circular  on  the  same 
siibject,  published  elsewhere  in  this 
is$^e  of  the  Federal  Register. 

DAtES:  Comments  must  be  received  on 
on  pefore  November  8, 1999. 

Al^bRESSES:  Send  all  comments  on  the 
pMposed  technical  standard  order  to  the 
Federal  Aviation  Administration, 
Attention:  Mahinder  Wahi,  Propulsion/ 
Mechanical  Systems  Branch,  ANM-112, 
TriLnsport  Airplane  Directorate,  1601 
Liid  Avenue  SW.,  Renton.  WA  98055- 
4(it$6.  Comments  may  be  examined  at 
th4  above  address  between  7:30  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
holidays. 

f6|<  further  information  contact: 

f^hinder  Wahi,  at  the  above  address, 
telephone  (425)  227-2142;  facsimile 
(4J^5)  227-1320;  e-mail 
ider.wahi@faa.gov. 

EMENTARY  INFORMATION: 


dents  Invited 

iterested  persons  are  invited  to 
ent  on  the  proposed  TSO  by 
mitting  such  written  data,  views,  or 
ents  as  hey  desire  to  the  above 
specified  address.  Comments  must 
identify  the  title  and  number  of  the  TSO 
('t^O-Cl35)  and  submit  comments  in 
d  mlicate  to  the  address  specified  above. 
All  comments  received  on  or  before  the 

Osing  date  for  comments  will  be 
o  >  osidered  by  the  Director,  Aircraft 
C  B  rtification  Service,  before  issuing  the 
filial  TSO. 


Background 

As  stated  above,  this  proposed  TSO 
prescribes  he  minimum  performance 
standards  that  transport  category 
airplane  wheels  and  wheel  and  brake 
assemblies  must  meet  to  be  identified 
with  the  applicable  TSO  marking. 
Information  provided  in  an  appendix  to 
the  TSO  include  the  minimum 
performance  specifications,  general 
design  specificatioas,  minimum 
performance  imder  standard  test 
conditions,  and  data  requirements. 

The  material  contained  in  the 
proposed  TSO  was  developed  by  the 
Braldng  Systems  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  committee  to 
ensure  consistent  application  of  the 
standards  proposed  under  separate 
notice,  "Revision  of  Braking  Systems 
Airworthiness  Standards  to  Harmonize 
with  European  Airworthiness  Standards 
to  Harmonize  with  European 
Airworthiness  Standards  for  Transport 
Category  airplanes,'  and  a 
corresponding  proposed  Advisory 
Circular  (AC-25.735-IX,  "Brakes'and 
Braking  Systems  Certification  Tests  and 
Analysis"  published  elsewhere  in  this 
issue  of  the  Federal  Register,  the 
corresponding  advisory  material  and 
TSO  developed  by  the  JAA  are  AMJ 
25.735  and  JTSO-C135. 

How  To  Obtain  Copies 

A  copy  of  proposed  TSO-C135  may 
be  obtained  by  contacting  the  person 
named  above  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  D.C.  on  August  3, 
1999. 

James  C.  Jones, 

Manager,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service. 
(FR  Doc.  99-20520  Filed  8-9-99;  8:45  am] 
BOXING  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circuiar  (AC) 
25.735-1  X,  Brakes  and  Braking 
Systems  Certificatkm  Tests  and 
Analysis 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  and  request 
for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  which 
provides  guidance  as  to  acceptable 
means  of  demonstrating  compliance 


with  a  separate  notice  of  proposed 
rulemaking  on  the  subject  of  brakes  and 
braking  systems  published  elsewhere  in 
this  issue  of  the  Federal  Register.  This 
notice  provides  interested  person  an 
opportimity  to  conunent  on  the 
proposed  AC  concurrently  with  the 
proposed  rulemaking,  as  well  as  a 
proposed  Technical  Standard  Order  on 
the  same  subject  also  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

DATES:  Comments  must  be  received  on 
or  before  November  8, 1999. 
ADDRESSES:  Send  all  comments  on  the 
proposed  advisory  circular  to  the 
Federal  Aviation  Administiation, 
Attention,  Mahinder  Wahi,  Propulsion/ 
Mechanical  Systems  Branch,  ANM-112, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Ave 
SW..  Renton.  WA  98055-4056. 
Comments  may  be  examined  at  the 
above  address  between  7:30  a.m.  and 
4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mahinder  Wahi  at  the  above  address, 
telephone  (425))  227-2142;  facsimile 
(425)  227-1320;  or  e-mail 
mahinder.wahi@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited  ' 

Interested  person  are  invited  to 
conmient  on  the  proposed  AC  by 
submitting  such  written  data,  views,  or 
arguments  as  they  desire  to  the  above 
specified  address.  Comments  must 
identify  the  title  of  the  AC  and  submit 
comments  in  duplicate  to  the  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  by  the 
Transport  Airplane  Directorate  before 
issuing  the  final  AC. 

Discussion 

Although  14  CFR  part  25  and  the  Joint 
Aviation  Requirements.  JAR-25,  are 
very  similar,  they  are  not  identical. 
Differences  between  the  FAR  and  the 
JAR  can  result  in  substantial  additional 
costs  when  airplanes  are  type 
certificated  to  both  standards.  Starting 
in  1992,  the  harmonization  effort  for 
various  systems-related  airworthiness 
requirements  was  undertaken  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  A  working  group 
(the  Braking  Systems  Harmonization 
Working  Group))  of  industry  and 
government  braking  systems  specialists 
bom  Eiux)pe,  the  United  States,  and 
Canada  was  chartered  by  notice  in  the 
-  Federal  Register  (59  FR  30080.  June  10. 
1994).  The  working  group  was  tasked  to 
develop  harmonized  standards  and  any 
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collateral  documents,  such  as  advisory 
circulars,  concaning  new  or  revised 
requirements  for  br^dng  systems,  and 
the  associated  test  conditions  for 
braking  systems,  installed  in  transport 
category  airplanes  (§§  25.731  and 
25.735).  The  Joint  Aviation  Authorities 
(JAA))  have  developed  a  similar 
proposal  to  amend  JAR  25.731  and  JAR 
25.735,  as  necessary,  to  achieve 
harmonization. 

The  advisory  material  contained  in 
the  proposed  AC  was  developed  by  the 
Braking  Systems  Harmonization 
Working  Group  to  ensure  consistent 
application  of  the  standards  proposed 


under  separate  notice,  "Revision  of 
Braking  Systems  Airworthiness 
Standards  to  Harmonize  with  European 
Airwothiness  Standards  for  Transport 
Category  Airplanes,"  and  a 
corresponding  proposed  Technical 
Standards  Order  (TSO-C135), 
"Transport  Airplane  Wheels  and  Wheel 
and  Brake  Assemblies,"  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  corresponding  advisory 
material  and  TSO  developed  by  the  JAA 
are  AMJ  25.735  and  JTSO-C135. 

Issuance  of  AC  25.735-lX  is 
contingent  on  final  adoption  of  the 
proposed  amendment  to  part  25. 


How  To  Obtain  Copies 

A  copy  of  proposed  AC  25.735-lX 
may  be  obtained  by  contacting  the 
person  named  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington.  D.C.  on  August  3, 
1999. 

James  C.  Jones, 

Manager,  Aircraft  Engineering  Division, 

Aircraft  Certification  Service. 

[FR  Doc.  99-20519  Filed  8-9-99;  8:45  am] 
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Part  IX 

Department  of 
Education 

34  CFR  Part  668 

Student  Assistance  General  Provisions; 

Proposed  Rule 
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DEPAftniENT  OF  EDUCATION 

34  CFR  Part  668 
RIN1845-AA03 

Studant  AaaManca  Ganarai  Proviaiona 

AOENCV:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  These  proposed  regulations 
would  govern  the  disclosiu^  of 
institutional  and  financial  assistance 
information  provided  to  students  under 
the  student  financial  assistance 
programs  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(Title  IV).  These  programs  include  the 
Federal  Pell  Grant  Program,  the  campus- 
based  programs  (Federal  Perkins  Loan. 
Federal  Woric-Study  (FWS),  and  Federal 
Supplemental  Educational  Opportunity 
Grant  (F^OG).  programs),  the  William 
D.  Ford  Federal  Direct  Loan  (Direct 
Loan)  Program,  the  Federal  Family 
Education  Loan  (FFEL)  Program,  and 
the  Leveraging  Educational  Assistance 
Paitnership  (LEAP)  Program  (formerly 
called  the  State  Student  Incentive  Grant 
(SSIG)  Program).  The  proposed 
regulations  implement  changes  made  to 
the  Higher  Education  Act  of  1965,  as 
amended  (HEA),  by  the  Higher 
Education  Amendments  of  1998  (1998 
Amendments). 

DATES:  We  must  receive  your  comments 
on  or  before  September  15, 1999. 
A00NES8ES:  Address  all  comments  about 
these  proposed  regulations  fo  Paula 
Husseldumn,  U.S.  Department  of 
Education.  P.O.  Box  23272,  Washington. 
DC  20026-3272.  If  you  prefer  to  send 
your  comments  through  the  Internet, 
use  the  following  address: 
i&inprmOed.gov 

If  you  want  to  conmient  on  the 
information  collection  requirements, 
you  must  send  your  comments  to  the 
Office  of  Management  and  Budget  at  the 
address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
You  may  also  send  a  copy  of  diese 
comments  to  the  Deparbnent 
representative  named  in  this  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Husselmann  or  Lloyd  Horwich. 
Telephone  (202)  708-8242.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
-obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  aiFORMATION: 


Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 
To  ensure  that  yoiu-  comments  have 
maximum  effect  in  developing  the  final 
regulations,  we  urge  you  to  identify 
clearly  the  specific  section  or  sections  of 
the  proposed  regulations  that  each  of 
your  comments  addresses  and  to  arrange 
your  comments  in  the  same  order  as.  the 
proposed  regulations. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  biuden  that  might  result  from 
these  proposed  regiUations.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  pwiod. 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  at 
Regional  Office  Building  3,  7th  and  D 
Streets.  SW,  Room  3045,  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and 
4:00  p.m..  Eastern  time,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Assistance  to  Individuals  With 
Disabilitiea  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  you  can  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD,  you  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

General 

These  proposed  regulations  would 
revise  the  current  Student  Assistance 
General  Provisions,  34  CFR  part  668, 
concerning  the  disclosvue  of 
institutional  and  financial  assistance 
information  to  students  under  the 
financial  assistance  programs 
authorized  under  TiUe  IV.  The  revisions 
implement  the  Higher  Education 
Amendments  of  1998,  Public  Law  105- 
244,  enacted  October  7, 1998. 

Negotiated  Rulemaking  Process 

Section  492  of  the  HEA  requires  that, 
before  publishing  any  proposed 
regulations  to  implement  programs 
under  Titie  IV  of  the  Act,  the  Secretary 
obtain  public  involvement  in  the 
development  of  the  proposed 


regulations.  After  obtaining  advice  and 
recommendations,  the  Secretary  must 
conduct  a  negotiated  rulemaking 
process  to  develop  the  proposed 
regulations.  All  published  proposed 
regulations  must  conform  to  agreements 
resulting  from  the  negotiated 
rulemaking  process  unless  the  Secretary 
reopens  the  negotiated  rulemaking 
process  or  provides  a  written 
explanation  to  the  participants  in  that 
process  why  the  Secretary  has  decided 
to  depart  from  the  agreements. 

To  obtain  public  involvement  in  the 
development  of  the  proposed 
regulations,  we  published  a  notice  in 
the  Federal  Reg^r  (63  FR  59922, 
November  6, 1998)  requesting  advice 
and  recommendations  from  interested 
parties  concerning  what  regulations 
were  necessary  to  implement  Title  IV  of 
the  HEA.  We  also  invited  advice  and 
recommendations  concerning  which 
regulated  issues  should  be  subjected  to 
a  negotiated  rulemaking  process.  We 
further  requested  advice  and 
recommendations  concerning  ways  to 
prioritize  the  numerous  issues  in  Titie 
IV,  in  order  to  meet  statutory  deadlines. 
Additionally,  we  requested  advice  and 
recommendations  concerning  how  to 
conduct  the  negotiated  rulemaking 
process,  given  the  time  available  and  the 
number  of  regulations  that  needed  to  be 
developed. 

In  addition  to  soliciting  written 
comments,  we  held  three  public 
hearings  and  several  informal  meetings 
to  give  interested  parties  an  opportimity 
to  share  advice  and  recommendations 
with  the  Department.  The  hearings  were 
held  in  Washington,  D.C..  Chicago,  and 
Los  Angeles,  and  we  posted  transcripts 
of  those  hearings  to  the  Department's 
Information  for  Financial  Aid 
Professionals  website  (http:// 
ifap.ed.gov). 

We  then  published  a  second  notice  in 
the  Federal  Register  (63  FR  71 206, 
December  23, 1998)  to  announce  the 
Department's  intention  to  establish  four 
negotiated  rulemaking  committees  to 
draft  proposed  regidations 
implementing  Title  IV  of  the  HEA.  The 
notice  aimoimced  the  organizations  or 
groups  believed  to  represent  the 
interests  that  should  participate  in  the 
negotiated  rulemaking  process  and 
announced  that  the  Department  would 
select  participants  for  die  process  &t>m 
nominees  of  those  organizations  or 
groups.  We  requested  nominations  for 
additional  participants  from  anyone 
who  believed  that  the  organizations  or 
groups  listed  did  not  adequately 
represent  the  list  of  interests  outlined  in 
section  492  of  the  HEA.  Once  the  four 
committees  were  established,  they  met 
to  develop  proposed  regulations  over 


the  course  of  several  months,  beginning 
in    muary. 

tiie  proposed  regulations  contained 
injhis  notice  of  proposed  rulemaking 
(N^RM)  reflect  tlie  final  consensus  of 
Cortimittee  IV.  Committee  IV  was  made 
up  of  the  following  members: 

An  II  srican  Association  of  Collegiate  Registrars 

Mid  Admissions  OfKcers 
An  II  irican  Association  of  Community 

Colleges 
American  Association  of  Cosmetology 

!  tchools 
An  lerican  Association  of  State  Colleges  and 

I  Jbiversities 
Ar  iprican  Council  on  Education 
Association  of  American  Universities 
Ass  Kiation  of  Jesuit  Colleges  and 

1 J  niversities 
Ca  n  (er  College  Association 
Cou  ncil  for  Higher  Education  Accreditation 
icil  of  Recognized  National  Accrediting 
lencies 

cil  for  Regional  Accrediting 
nunissions 

ation  Finance  Council 
Services  Counsel  (a  coalition) 
N^onal  Association  of  College  and 

University  Business  Officers 
National  Association  of  Equal  Opportunity  in 
gher  Education 

lonal  Association  of  Independent  Colleges 
d  Universities 
National  Association  of  State  Student  Grant 
d  Aid 

ams/National  Council  of  Higher 
ucation  Loan  Programs  (a  coalition) 
National  Association  of  State  Universities 

^d  Land-Grant  Colleges 
National  Association  of  Student  Financial 

Aid  Administrators 
National  Direct  Student  Loan  Coalition 
NaConal  Women's  Law  Center 
St^te  Higher  Education  Executive  Officers 

Association 
Th«  College  Board 
Thi  College  Fund/United  Negro  College 

Iftmd 
United  States  Department  of  Education 
United  States  Student  Association 
U$  Public  Interest  Research  Group 

following  organizations  were 
bers  of  the  committee  for  the 
ose  of  developing  proposed 
ations  relating  to  the  reporting  of 
ipus  crime  only: 

lerican  Psychological  Association 
imational  Association  of  Campus  Law 

brcement  Administrators 
rnational  Association  of  Chiefs  of  Police 
:urity  on  Campus,  Inc.  (C.  &  H.  Clery) 
iety  of  Professional  Journalists 

stated  in  the  committee  protocols, 
ccilisensus  means  that  there  must  be  no 
issent  by  any  member  in  order  for  the 
cpinmittee  to  be  considered  to  have 
Inched  agreement.  Consensus  was 
r^^ched  on  all  of  the  proposed 
regulations  in  this  document. 


Subpart  D — Student  Consumer 
Information  Services 

The  proposed  regulations  would  (1) 
retitle  Subpart  D  as  Institutional  and 
Financial  Assistance  Information  for 
Students,  to  conform  the  title  to  that  of 
section  485  of  the  HEA,  and  (2) 
renumber  the  sections. 

The  proposed  regulations  would 
remove  current  §  668.42  and  incorporate 
it  into  proposed  §  668.41.  Therefore,  the 
proposed  regulations  would  renumber 
current  §§  668.43-668.49  as  §§  668.42- 
668.48.  The  headings  in  this  section  for 
proposed  §§  668.43-668.48  reflect  the 
proposed  renimibering.  There  is  no 
discussion  of  proposed  §  668.42  (ciurent 
§668.43),  because  there  is  no  proposed 
change  other  than  the  renumbering. 

Section  668.41    Reporting  and 
Disclosure  of  Information 

Prior  to  the  1998  Amendments, 
section  485(a)  of  the  HEA  required  an 
institution  to  provide  specified 
information  about  the  institution  and  its 
administration  of  the  Title  IV,  HEA 
programs  to  all  current  students,  and 
upon  request  to  prospective  students. 
The  1998  Amendments  provided-that, 
instead  of  providing  the  information  to 
current  students,  an  institution  must 
provide  current  students  a  list  of  the 
iaformation  to  which  they  are  entitled. 
The  1998  Amendments  did  not  affect  an 
institution's  responsibility  concerning 
prospective  students. 

The  proposed  regulations  would 
amend  §  668.41  to  comply  with  the 
changes  made  to  the  HEA  by  the  1998 
Amendments,  to  make  the  information 
disclosure  process  more  understandable 
and  less  buirdensome  to  institutions,  and 
to  make  the  information  more  accessible 
to  students,  parents,  employees,  and 
other  interested  parties.  These  proposed 
regulations  would  move  definitions 
from  the  various  sections  under  Subpart 
D  and  consolidate  them  into  §  668.41.  In 
addition,  these  proposed  regulations 
repeat  many  existing  provisions  for 
which  no  changes  are  proposed,  but 
which  are  included  to  provide  context 
for  the  proposed  changes.  These 
changes  are  discussed  in  the  following 
paragraphs. 

As  stated  previously,  the  1998 
Amendments  require  an  institution  to 
provide  each  enrolled  student  with  a  Ust 
of  the  various  information  that  the 
institution  must  provide,  upon  request, 
to  the  student.  Proposed  §  668.41(c) 
implements  this  requirement.  Proposed 
§  668.41(c)  would  require  an  institution 
to  include  with  the  list  a  brief 
description  of  the  required  disclosiu«s. 
The  description  should  be  sufficient  to 
allow  the  student  to  imderstand  the 


nature  of  the  disclosure  and  make  an 
informed  decision  whether  to  request 
the  full  disclosure.  The  following  is  an 
example  of  such  a  description: 

A  copy  of  (name  of  institutionl's  annual 
security  report.  This  report  includes  statistics 
for  the  previous  three  years  concerning 
reported  crimes  that  occurred  on  campus;  in 
certain  off-campus  buildings  or  property 
owned  or  controlled  by  [name  of  institution); 
and  on  public  property  within,  or 
immediately  adjacent  to  and  accessible  from, 
the  campus.  The  report  also  includes 
institutional  policies  concerning  campus 
security,  such  as  policies  concerning  alcohol 
and  drug  use,  crime  prevention,  the  reporting 
of  crimes,  sexual  assault,  and  other  matters. 
You  can  obtain  a  copy  of  this  report  by 
contacting  [name  of  office)  or  by  accessing 
the  following  website  [address  of  website). 

The  proposed  regulations  would 
group  together  an  institution's  reporting 
and  disclosure  obligations,  what  must 
be  disclosed,  and  to  whom  the 
disclosure  must  be  made.  These 
proposed  regulations  also  would  allow 
an  institution  to  use  the  Internet  or,  for 
ciurent  students  and  current  employees, 
an  Intranet  website,  to  make  most  of  the 
required  disclosures  imder  Subpart  D. 
The  committee  thought  that  use  of  the 
Internet  or  an  Intranet  would  benefit 
iiistitutions  by  reducing  their 
publication  costs  and  benefit 
individuals  interested  in  the 
information  by  making  the  information 
more  accessible. 

However,  an  institution  could  not  rely 
on  the  Internet  or  an  Intranet  to  disclose 
to  a  prospective  student-athlete  and  his 
or  her  parents  the  graduation  or 
completion  rate  information  and,  if 
applicable,  transfer-out  rate  information, 
required  under  §  668.48.  The  HEA 
requires  an  institution  to  provide  this 
information  to  a  student  and  the 
student's  parents  at  the  time  the 
institution  offers  the  student  athletically 
related  student  aid. 

The  Secretary  believes  that  because 
Congress  singled  out  this  group  of 
prospective  students  and  identified  a 
student-specific  time  when  the 
institution  must  make  the  disclosure,  it 
would  be  inappropriate  to  allow  the 
institution  to  use  the  Internet,  a  broad 
distribution  mediiun,  to  disclose  the 
information.  Disclosure  of  this 
information  as  a  posting  on  the  Internet 
would  not  ensure  that  the  student  and 
his  or  her  parents  receive  the 
information  at  the  time  the  HEA 
requires.  An  institution  may  provide  the 
information  in  paper  form  or  through 
electronic  mail. 

An  institution  that  chooses  to  use  an 
Internet  website,  or  an  Intranet  website, 
to  make  a  required  disclosure  would  be 
required  to  provide  a  notice,  to  each 
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petrson  to  whom  the  institution  must 
disclose  information,  that  the  required 
information  is  available  on  the  website. 
The  proposed  regulations  would  require 
that  this  notice  (1)  identify  the 
information  required  to  be  disclosed,  (2) 
provide  the  exact  electronic  website 
address  for  accessing  the  information, 
and  (3)  state  that  the  person  is  entitled 
to  a  paper  copy  of  the  information,  upon 
request. 

The  proposed  regulations  also  state 
that  a  notice  must  be  provided  directly 
to  each  person  to  whom  notice  must  be 
given.  For  example,  the  notice  could  be 
a  paper  document  that  is  handed  or 
mailed  to  each  person,  or  it  could  be 
electronically  mailed.  It  would  not  be 
sufBdent  for  an  institution  simply  to 
post  the  notice  (as  opposed  to  the  actual 
disclosures,  which  in  most  cases  may  be 
posted  on  a  website)  on  its  Internet 
website  or  to  make  the  notice  available 
at  electronic  information  kiosks.  The 
notice  requirements  would  also  apply  to 
the  list  of  information  that  the  1998 
Amendments  require  an  institution  to 
provide  to  all  enrolled  students. 

Where  an  institution  must  make  a 
disclosure  upon  request,  it  may  not 
require  that  the  request  be  in  writing. 
The  Secretary  believes  that  requiring  an 
otherwise  properly  directed  request  to 
be  made  in  writing  runs  counter  to  the 
purpose  of  ensuring  easy  access  to  the 
information  that  must  be  disclosed. 

Section  668.42    Preparation  and 
Dissemination  of  Materials 

The  proposed  regidations  would 
remove  cunent  §  668.42  and  incorporate 
it  into  proposed  §668.41,  as  discussed. 

Section  668.43    Institutional 
Information 

The  statute  requires  and,  therefore 
these  proposed  regulations  require,  that 
an  institution  disclose  the  requirements 
for  a  student's  officially  withdrawing 
from  the  institution.  This  proposed 
regulatory  provision  also  makes  other 
minor  wording  changes. 

Section  668.45    Information  on 
Completion  or  Graduation  Rates 

The  proposed  regulations  would 
amend  provisions  relating  to  an 
institution's  disclosure  of  its  completion 
or  graduation  rate  and,  if  applicable, 
transfer-out  rate  to  comply  with  changes 
made  to  the  HEA  by  the  1998 
Amendments  and  by  Public  Law  105- 
18,  the  1997  Emergency  Supplemental 
Appropriations  Act  for  Recovery  from 
Natural  Disasters,  and  for  Overseas 
Peacekeeping  Efforts,  Including  Those 
in  Bosnia. 

An  institution  will  continue  to  be  able 
to  comply  with  all  requirements 


concerning  disclosure  of  its  completion 
or  graduation  rate,  and  if  applicable, 
transfer-out  rate,  by  conipleting  the 
National  Center  for  Education  Statistics' 
Graduation  Rate  Survey  (GRS). 

Cohort  Changes 

These  proposed  regulations 
incorporate  changes  made  by  Section 
60001  of  Public  Law  105-18  which 
changed  the  beginning  of  the  required 
cohort  period  used  to  calculate  an 
institution's  completion/graduation  rate 
and,  if  applicable,  transfer-out  rate.  This 
change  requires  an  institution  to 
establish  a  cohort  beginning  September 
1  of  each  year,  instead  of  July  1  of  each 
year.  The  new  cohort  for  calculating 
these  rates  is  for  students  who  enter  an 
institution  on  or  after  September  1, 
1998.  The  Secretary  informed 
institutions  of  these  changes  in  a  June 
1998  Dear  Colleague  Letter  (GEN-98- 
11).  An  institution  that  established 
cohorts  beginning  on  September  1  for 
students  who  entered  the  institution 
between  September  1, 1996  and  August 
31, 1998  for  purposes  of  the  GRS  siirvey 
may  continue  to  report  rates  based  on 
those  cohorts. 

Transfer-Chit  Rate 

The  proposed  regulations  implement 
the  new  statutory  provisions  pertaining 
to  students  who  transfer  from  one 
institution  to  another.  Under  ciurent 
regulations,  an  institution  must  disclose 
a  transfer-out  rate  for  students  who 
subsequently  enroll  in  any  program  of 
an  eligible  institution  for  which  the 
program  of  the  prior  institution 
provided  substantial  preparation.  This 
requirement  has  applied  equally  to 
institutions  such  as  community  colleges 
that  prepare  students  in  significant 
numbers  for  transfer  to  other 
institutions,  as  well  as  to  traditional 
four-year  institutions  that  have  only  a 
small,  incidental  number  of  transfers. 

Under  proposed  §  668.45(a)(2),  a 
transfer-out  rate  would  be  required  only 
of  institutions  that  determine  that  their 
mission  includes  providing  substantial 
preparation  for  their  students  to 
transfer-out,  such  as  community 
colleges.  The  proposed  regulations 
would  allow  an  institution  to  determine 
for  itself  if  it  provides  substantial 
preparation  for  its  students  for  transfer 
to  a  program  at  another  eligible 
institution.  Substantial  preparation  does 
not  include  preparation  for  a  student  to 
enroll  in  a  graduate  or  professional 
program  after  the  student  completes  an 
undergraduate  program.  The  Secretary 
anticipates  that  the  required  transfer-out 
rate  will  not  apply  to  most  foiu-year 
institutions,  although  any  institution 


may  disclose  a  transfer-out  rate 
pursuant  to  proposed  §  668.45(f)(3). 

Disclosure  Date 

Under  current  regulations,  an 
institution  is  required  to  disclose  its 
completion/graduation  and  transfer-out 
rates  no  later  than  January  1  following 
150%  of  the  normal  time  for 
completion/graduation  from  its 
programs.  For  example,  an  institution 
that  offers  four-year  programs  only, 
must  disclose  its  rates  for  a  cohort  of 
students  no  later  than  the  January  1 
following  six  years  from  the  date  that 
the  cohort  began  the  program.  The  1998 
Amendments  changed  the  disclosure 
date  from  January  1  to  Jidy  1  for  any  rate 
that  an  institution  discloses  on  or  after 
October  1, 1998,  regardless  of  when  the 
institution  established  the  cohort. 

Establishing  the  Cohort 

Under  current  regidations,  an 
institution  that  does  not  operate  on  a 
term  basis  must  include  in  the  cohort 
any  first-time,  full-time,  certificate  or 
degree-seeking  student  who  attended  at 
least  one  day  of  class.  In  an  effort  to 
achieve  greater  consistency  between 
term  and  non-term  institutions,  for 
programs  less  than  or  equal  to  one 
academic  year  in  length,  the  proposed 
regulations  would  include  in  the  cohort 
only  students  who  attend  at  least  fifteen 
days  of  class.  For  programs  that  are 
longer  than  one  academic  year,  the 
proposed  regulations  would  include  in 
the  cohort  only  students  who  attend  at 
least  thirty  days  of  class.  The  Secretary 
requests  x»)mments  on  whether  these 
proposed  timeframes  are  appropriate,  in 
light  of  their  potential  impact  on  the 
completion  or  graduation  and  transfer- 
out  rates. 

Optional  Disclosures 

Current  regulations  provide  that  an 
institution  may  disclose  a  separate 
completion/graduation  rate  for  students 
who  transfer  into  the  institution. 
Piusuaut  to  the  1998  Amendments,  the 
proposed  regidations  would  give 
institutions  the  option  of  disclosing  two 
additional  rates.  The  first  optional  rate 
is  a  completion/graduation  and  transfer- 
out  rate  of  students  who  have  left  school 
for  the  following  reasons:  to  serve  in  the 
Armed  Forces,  to  serve  on  official 
church  missions,  to  serve  with  a  foreign 
aid  service  of  the  Federal  Government 
(e.g.,  the  Peace  Corps),  because  they  are 
totally  and  permanently  disabled,  or 
because  they  are  deceased.  The  second 
optional  rate  is  a  transfer-out  rate  even 
when  the  institution's  mission  does  not 
include  providing  substantial 
preparation  for  its  students  to  enroll  in 
a  program  at  another  eligible  institution. 
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S^fkion  668.46    Institutional  Security 
Pc  I  icies  and  Crime  Statistics 

rhe  proposed  regulations  would 
aiiend  requirements  relating  to  an 
in  ttitution's  disclosure  of  its  annual 
se  airity  report  to  ciurent  and 
pi  (ispective  students  and  employees  to 
ply  with  changes  made  by  the  1998 
lendments  and  to  improve  the 
istration  of  the  campus  seciuity 
itions.  The  Secretary  also  proposes 
to  Reorganize  this  section  so  that  the 
va  ijious  requirements  are  more  clearly 
piidsented. 

iitions—§  668.46(a) 

fusiness  day.  The  proposed 
lations  would  define  a  business  day 
tojlnean  Monday  through  Friday, 
excluding  any  day  when  the  insUlution 
isjclosed.  The  1998  Amendments 
rec  uire  an  institution  that  has  a  campus 
PQ  ice  or  campus  security  department  to 
e^  iblish  a  crime  log  and  to  enter  or 
u^  late  information  in  the  crime  log 
wi  hin  two  business  days  after  the 
a  1  apus  police  or  campus  security 
di  ibartment  receives  the  information. 

^^ampus,  noncampus  building  or 
pi  "Operty,  and  public  property.  The  1998 
A  tnendments  revised  the  definition  of  a 
c{  ^pus  and  added  definitions  of 
n(  )hcampu8  building  or  property  and 
pi  iplic  property  for  an  institution  to 
fc  llow  in  complying  with  the  campus 
s(  purity  requirements.  The  proposed 
rt  gulations  would  reflect  those  changes. 
Pi^viously,  the  HEA  defined  campus  to 
ni^an  property  owned  or  controlled  by 
t  institution  within  the  same 
onably  contiguous  geographic  area 
used  by  the  institution  for  its 
icational  purposes,  as  well  as  any 
property  owned  or  controlled  by  a 
slji^dent  organization  recognized  by  the 
tution,  or  any  property  owned  by  a 
d-party  but  controlled  by  the 
titution. 
Campus.  The  first  part  of  the 
posed  definition  of  "campus" 

the  same:  property  owned  or 
trolled  by  the  institution  within  the 
le  reasonably  contiguous  geographic 
ar^a  and  used  by  the  institution  for  its 
equcational  purposes.  However,  the 
niaw  definition  specifically  includes 
residence  halls.  The  second  part  of  the 
proposed  definition  is  property  that  is 
mthin  or  reasonably  contiguous  to  the 
area  described  in  the  first  part  of  the 
dnfinition,  that  is  owned  by  the 
L  i^titution  and  controlled  by  another 
p^on,  that  is  fi^quently  used  by 
s  indents,  and  that  supports  institutional 
p  ilrposes  such  as  a  food  or  other  retail 
V  mdor. 

b.  Noncampus  building  or  property. 
1  %e  first  part  of  the  definition  of 


"noncampus  building  or  property"  is 
not  significantly  different  from  what  is 
in  the  current  regulatory  definition  of 
campus:  any  building  or  property 
owned  or  controlled  by  a  student 
organization  recognized  by  the 
institution.  The  proposed  regulations 
would  define  recognition  to  mean 
official  recognition  because  it  may  be 
difficult  for  an  institution  to  know  about 
organizations  that  it  dofes  not  officially 
recognize.  The  second  part  of  the 
definition  is  a  building  or  property 
owned  or  controlled  by  the  institution 
that  is  used  in  direct  support  of,  or  in 
relation  to.  the  institution's  educational 
piurposes,  is  frequently  used  by 
students,  and  is  not  within  the  same 
reasonably  contiguous  geographic  area 
of  the  institution.  Under  this  provision, 
an  institution  would  pay  particular 
attention  to  whether  students  &«quently 
use  the  site  to  determine  if  a  location 
qualifies  as  a  noncampus  building  or 
property  site  for  campus  seciuity 
purposes.  If  students  do  not  frequently 
use  a  site,  the  proposed  regulations 
would  exclude  that  site  from 
noncampus  buildings  or  property.  For 
example,  if  students  do  not  frequently 
go  to  a  cooperative  extension  site  of  a 
land-grant  institution,  the  institution 
would  not  consider  that  site  a 
noncampus  building  or  property. 

c.  Public  property.  The  1998 
Amendments  require  the  reporting  of 
crime  statistics  on  public  property  as 
part  of  an  institution's  annual  seciuity 
report.  The  proposed  regulations  would 
define  public  property  to  be  all  public 
property,  including  thoroughfares, 
streets,  sidewalks,  and  par^g  facilities, 
that  is  within  the  campus  or 
immediately  adjacent  to  and  accessible 
from  the  campus.  This  definition 
reflects  statutory  changes  and  the 
committee's  agreement  that  public 
property  be  limited  to  property 
accessible  from  the  campus.  The 
definition  would  not  require  an 
institution  to  include  in  its  annual 
security  report  statistics  of  crimes 
committed  on,  for  example,  highways 
that  are  adjacent  to  the  campus,  but 
which  are  separated  bom  the  campus  by 
a  fence  or  other  man-made  barrier. 

Campus  security  authority.  These 
proposed  regulations  would  modify  the 
definition  of  a  "campus  seciuity 
authority"  in  the  current  regulations. 
Under  current  regulations,  this 
definition  serves  to  identify  which 
campus  officials  are  responsible  for 
making  timely  warning  reports.  The 
proposed  definition  would  also  apply  to 
the  statistical  reporting  requirements. 

The  proposed  definition  would 
include  (1)  a  campus  police  department 
or  a  campus  security  department  of  an 


institution  (previously  a  campus  law 
enforcement  unit),  (2)  an  individual 
who  has  responsibility  for  campus 
security,  but  who  is  not  part  of  a 
campus  police  department  or  a  campus 
security  department  (for  example,  a 
person  who  only  monitors  the  entrance 
to  institutional  property),  (3)  any 
individual  specified  by  the  institution  to 
receive  reports  of  offenses,  and  (4)  any 
official  of  the  institution  who  has 
significant  responsibility  for  student 
and  campus  activities,  such  as  student 
housing,  student  discipline,  and  campus 
judicial  proceedings. 

Current  regulations  exclude  persons 
with  significant  counseling 
responsibilities  bom  the  definition  of  a 
"campus  security  authority."  The 
proposed  regulations  would  exclude 
only  pastoral  counselors  and 
professional  counselors.  The  committee 
agreed  to  propose  this  change  to  ensure 
that  crime  victims  and  others  have  full 
access  to  the  services  of  pastoral  and 
professional  counselors,  but  also  to 
avoid  situations  where  an  expansive 
definition  of  counselor  might  be  used  to 
evade  statistical  reporting.  These 
regulations  propose  to  define  a  "pastoral 
counselor"  as  an  employee  of  an 
institution  who  is  associated  with  a 
religious  order  or  denomination,  is 
recognized  by  that  religious  order  or 
denomination  as  someone  who  provides 
confidential  counseling,  and  is 
functioning  within  the  scope  of  that 
recognition  as  a  pastoral  counselor.  The 
proposed  regulations  would  define  a 
"professional  counselor"  as  an 
employee.of  an  institution  whose 
official  responsibilities  include 
providing  psychological  counseling  to 
members  of  the  institution's  community 
and  who  is  functioning  within  the  scope 
of  his  or  her  license  or  certification.  The 
Secretary  requests  comments  on  these 
proposed  exclusions  from  the  definition 
of  a  campus  security  authority. 

The  proposed  regulations  would 
include  as  a  campus  security  authority, 
for  purposes  of  reporting  crime  statistics 
in  the  institution's  annual  security 
report,  an  individual  who  has 
responsibility  for  campus  security  but 
who  does  not  constitute  a  campus 
police  department  (for  example,  an 
access  monitor  who  checks  student 
identification  at  a  building  entrance). 
However,  since  this  individual  is 
separately  defined  from  a  campus  police 
department,  this  individual  would  not 
be  responsible  for  maintaining  a  crime 
log  under  proposed  §  668.46(f). 

Referreafor  campus  disciplinary 
action.  The  1998  Amendments  require 
an  institution  to  disclose  in  its  crime 
statistics  the  number  of  persons  referred 
for  campus  disciplinary  action  for 
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liquor-law,  drug-law,  and  weapons 
possession  violations.  The  proposed 
regulations  would  define  the  term 
"referred  for  campus  disciplinary 
action"  to  mean  the  referral  of  any 
student  to  any  campus  official  who 
initiates  a  disciplinary  action  of  which 
a  record  is  kept  and  which  may  result 
ia  the  imposition  of  a  sanction. 

Annual  Security  Report— -§  668.46(b) 

The  current  regulations  list  various 
categories  of  information  and  required 
disclosures  that  an  institution  must 
include  in  the  annual  security  report 
required  by  §  668.46.  In  conjimction 
with  the  proposal  described  below  to 
exclude  profisssional  and  pastoral 
counselors  from  the  statistical  reporting 
requirements,  these  proposed 
regulations  would  change  the  annual 
security  report  to  improve  and 
encourage  volimtary  reporting  by 
students.  The  proposed  regulations 
would  include  in  the  list  of  reqiured 
disclosures: 

•  A  description  of  the  institution's 
procedures  for  preparing  the  annual 
disclosure  of  crime  statistics.  CurronUy, 
an  institution  must  include  a 
description  of  its  procedures  for  making 
timely  warning  reports.  The  proposed 
regulations  would  require  that  an 
institution  also  include  a  description  of 
its  procedures  for  preparing  the  annual 
disclosure  of  crime  statistics,  in 
recognition  of  the  need  for  students  and 
employees  to  know  when  and  how  the 
crime  statistics  are  gathered  and 
disseminated  by  an  institution. 

•  A  statement  that  discloses  whether 
the  institution  has  any  policies  or 
procedures  that  allow  victims  or 
witnesses  to  report  crimes  on  a 
voluntary,  confidential  basis,  and,  if  the 
institution  has  such  a  policy,  a 
description  of  the  policy  and  relevant 
procedures.  The  regulations  propose 
this  statement  in  an  efibrt  to  encourage 
the  voluntary  reporting  of  crime 
statistics  by  a  victim  or  witness. 

•  A  statement  that  discloses  whether 
the  institution  has  a  policy  encouraging 
pastoral  or  professional  coimselors 
employed  by  the  institution,  if  and 
when  the  counselor  deems  it 
appropriate,  to  inform  the  person  being 
counseled  of  any  procedures  to  report 
crimes  on  a  voluntary,  confidential  basis 
for  inclusion  in  the  annual  disclosure  of 
crime  statistics.  The  committee  agreed 
to  propose  this  statement  in  an  effort  to 
encourage  the  reporting  of  crime 
statistics.  Many  negotiators  felt  strongly 
that  the  decision  whether  and  when  to 
provide  this  information  to  the  person 
being  coimseled  must  remain  entirely 
within  the  counselor's  professional 
discretion.  The  Secretary  agrees,  and 


these  proposed  regulations  woidd  not 
interfere  with  that  discretion. 

•  A  statement  of  the  institution's 
policy  concerning  the  monitoring  and 
recording  (throu^  local  police 
agencies)  of  criminal  activity  in  which 
students  engaged  at  off-campus 
locations  of  student  organizations 
officially  recognized  by  an  institution. 

Change  in  Statutory  Reference 

To  conform  to  the  1998  Amendments, 
the  proposed  regulations  would  change 
the  reference  in  §  668.46(b)(10)  from 
Section  1213  to  Section  120(aHd)  of  the 
HEA. 

Report  of  Statistics— §  668.46(c) 

New  Crime  Disclosures 

The  1998  Amendments  changed  the 
list  of  crimes  that  an  institution  must 
disclose  in  its  annual  security  report. 
Current  regulations  require  that  die 
statistical  report  include  a  miuder 
category;  the  1998  Amendments  added 
an  additional  category  of  manslaughtOT. 
Under  the  standard  definitions  used  by 
the  Uniform  Crime  Reporting  System 
(UCR)  of  the  Federal  Bureau  of 
Investigation  (FBI),  manslaughter  is 
broken  into  two  categories:  nonnegligent 
manslaughter,  and  negligent 
manslaughter.  Under  UCR,  the  former  is 
reported  together  with  murder  imder  a 
single  category;  negligent  manslaughter 
is  separately  reported.  Murder  and 
nonnegligent  manslaughter  is  the  willful 
(nonnegligent)  killing  of  one  human 
being  by  another.  Manslaughter  by 
negligence  is  the  killing  of  another 
person  through  gross  negligence. 

The  proposed  regulations  would 
incorporate  manslaughter  into  the 
regulations  by  adding  nonnegligent 
manslaughter  to  the  current  murder 
category  and  adding  a  new  negligent 
manslaughter  category.  Collectively  the 
two  categories  would  be  referred  to  as 
"criminal  homicide"  consistent  with  the 
FBI's  definitions. 

The  1998  Amendments  also  added  the 
category  of  arson  to  the  crime  disclosure 
list.  Arson  is  defined  in  the  UCR  as  any 
willful  or  malicious  burning  or  attempt 
to  bum,  with  or  without  intent  to 
defraud,  a  dwelling  house,  public 
building,  motor  vehicle  or  aircraft, 
personal  property  of  another,  etc. 

The  proposed  regulations  would 
amend  Appendix  E  to  Part  668  of  the 
Student  Assistance  General  Provisions 
to  include  the  definitions  of  criminal 
homicide  and  arson,  as  provided  in  the 
UCR. 

Current  regulations  require  an 
institution  to  disclose  the  number  of 
arrests  for  the  most  recent  calendar  year 
for  liquor-law,  drug-law,  and  weapons 


possession  violations.  The  1998 
Amendments  changed  the  period  for 
which  these  violations  must  be 
disclosed  firom  the  most  recent  calendar 
year  to  the  most  recent  three  calendar 
years  to  be  consistent  with  the  three 
calendar-year  requirement  for  other 
crimes.  The  1998  Amendments  also 
require  that  institutions  disclose  not 
only  the  niunber  of  arrests  for  liquor- 
law,  drug-law,  and  weapons  possessions 
violations,  but  also  the  number  of 
persons  who  were  referred  for  campus 
disciplinary  action  for  these  activities.  If 
a  student  was  both  arrested  and  referred 
for  campus  disciplinary  action  for  the 
same  violation,  die  proposed  regulations 
would  require  that  the  institution  report 
the  statistic  only  imder  arrests. 

Hale  Crime  Disclosure 

Current  regulations  require  an 
institution  to  disclose  the  number  of 
hate  crimes  only  among  the  statistics  it 
reports  for  murder,  fcntnble  rape,  and 
aggravated  assault.  A  hate  crime  is  one 
in  which  the  victim  is  selected 
intentionally  because  of  his  or  her 
actual  or  perceived  race,  gender, 
religion,  sexual  orientation,  ethnicity,  or 
disability.  The  1998  Amendments 
expanded  the  hate  crime  disclosure 
requirements.  The  1998  Amendments 
require  an  institution  to  disclose,  by 
category  of  prejudice,  the  number  of 
hate  crimes  among: 

(1)  all  the  crimes  that  it  is  required  to 
report  (excluding  arrests  for  and  persons 
referred  for  campus  disciplinary  action 
for  liquor-law,  drug-law,  or  weapons- 
law  violations);  and 

(2)  any  other  crimes  involving  bodily 
injury  reported  to  a  local  police  agency 
or  a  campus  security  authority. 

The  proposed  regulations  would 
implement  that  change,  and  would 
require  that  an  institution  use  the  UCR 
standard  of  evidence  of  prejudice  to 
assist  in  determining  if  a  hate  crime 
occurred.  Under  this  standard,  an 
incident  must  manifest  evidence  that 
the  perpetrator  selected  the  victim  on 
the  basis  of  prejudice  in  order  to  be 
considered  a  hate  crime. 

Disclosure  of  Location  of  Crime 

The  1998  Amendments  require  an 
institution  to  provide  a  geographic 
breakdown  for  the  required  crime 
statistics  according  to  the  following 
categories:  (1)  On  campus,  (2) 
noncampus  building  or  property,  (3) 
public  property,  and  (4)  dormitories  or 
other  residential  facilities  for  students 
on  campus.  The  proposed  regulations 
would  incorporate  these  categories  and 
clarify  that  the  dormitory  and 
residential  facility  category  is  a  subset  of 
the  campus  category. 
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Ho  V  a  Crime  Is  Recorded 

Currently,  the  Secretary  requires  an 
in^tution  to  report  a  crime  statistic  for 
th  a  calendar  year  in  which  the  crime 
oqourred.  The  proposed  regulations  do 
not  address  this  matter  specifically.  In 
response  to  discussions  during 
negotiated  rulemaking,  the  Secretary 
re  juests  comments  as  to  whether  the 
filial  regulations  should  require  an 
inptitution  to  report  a  crime  statistic  for 
thia  calendar  year  in  which  the  crime 
vf$s  reported  to  the  institution,  rather 
th|aln  for  the  calendar  year  in  which  it 
04^1  lurred. 

Pnitecting  Identity 

The  proposed  regulations  include  the 
pidvision  nf  the  IflflR  Amendments  that 
sp<icifically  prohibits  an  institution  from 
iddntiiying  the  victim  or  the  alleged 
p«  petrator  of  the  crime  in  the 
IS  titution's  disclosiue  of  its  crime 
tistics. 

le  Period  for  Statistics  and 
tsition  to  New  Requirements 

le  HEA  requires  an  institution  to 
dose  the  previous  three  calendar 
i'  crime  statistics  for  the  required 
istical  disclosures.  For  example,  an 
^titution  must  include  in  its  annual 
rity  report  for  1999.  crime  statistics 
fdii  calendar  years  1996, 1997,  and  1998. 
A  si  discussed  imder  the  sections  titled 
"Uew  crime  disclosures,"  "Hate  crime 
di$closiue,"  and  "Disclosiue  of  location 
o  brime,"  the  1998  Amendments 
c|iknged  the  required  statistical 
di^osures  and  the  geographic  areas  for 
wl^ch  the  statistics  must  be  reported; 
I  changes  were  effective  October  1, 
)8. 

ecause  the  HEA  requires  the 
itistical  disclosiu^s  to  be  reported  on 
endar-year  basis,  the  Secretary 
ii  lierprets  the  HEA  to  require  that  the 
;es  concerning  the  collection  and 
disclosure  of  crime  statistics  take  efiiect 
at  the  beginning  of  the  calendar  year 
iipmediately  following  passage  of  the 
1098  Amendments.  Therefore,  an 
institution  must  begin  collecting 
sUtistics  using  the  new  categories, 
e^^ective  for  calendar  year  1999.  An 
tution's  2000  report — which  will 
lude  statistics  for  calendar  years 
7. 1998,  and  1999 — must  include 
itistics  for  calendar  year  1999  using 
t}  new  categories.  An  institution  may 
c  ]  ntinue  to  report  statistics  for  calendar 
y  3^  1997  and  1998  using  the 
p^viously  applicable  categories,  except 
t]  lAt  an  institution  may  use  the  new 
c  ]  tegories  for  1997  and  1998  if  it  wants 
to  do  so. 


Access  to  Counseling 

The  proposed  regulations  would  make 
clear  that  an  institution  is  not  required 
to  report  statistics  relating  to  crimes  that 
are  reported  to  a  pastoral  coiuiselor  or 
a  professional  counselor  who  is 
fimctioning  within  the  scope  of  his  or 
her  license  or  certification.  These 
regulations  are  proposed  in  response  to 
the  counseling  commimity's  strongly 
held  belief,  expressed  during  the 
negotiated  rulemaking  sessions,  that 
required  reporting  from  counselors  has 
had  a  chilling  effect  on  victims  and 
others'  seeking  counseling,  particularly 
where  counselors  felt  compelled  under 
their  professional  ethical  codes  to  notify 
individuals  of  the  reporting 
requirement. 

The  proposed  rule  agreed  to  by  the 
committee  is  intended  to  ensure  that 
crime  victims  and  others  are  not 
deterred  from  seeking  appropriate 
psychological  or  pastoral  care.  The 
committee  was  of  the  opinion  that  the 
proposed  changes  to  the  regulation 
would  encourage  other  confidential 
reporting  options  so  that  statistical  d^a 
can  be  obtained  without  infringing  on 
the  individual's  expectation  of 
confidentiality. 

Compilation  of  Crimes 

Under  existing  regulations,  an 
institution  must  use  the  definitions  of 
crimes  provided  by  the  UCR  System  and 
the  Hate  Crime  Collection  Guidelines 
published  by  the  FBI.  For  the 
application  of  these  definitions  and 
classification  of  crime,  an  institution 
may  use  either  the  UCR  Reporting 
Handbook  or  the  UCR  Reporting 
Handbook:  National  Incident-Based 
Reporting  System  (NIBRS)  EDITION, 
except  in  determining  how  to  report  a 
single  incident  involving  multiple 
criminal  offenses.  If  an  institution 
reports  a  crime  involving  multiple 
o^ises,  the  institution  must  use  the 
UCR  Reporting  Handbook,  including  the 
FBI's  Hierarchy  Rule. 

Use  of  a  Map 

The  proposed  regulations  would  add 
a  provision  to  encourage  an  institution 
to  use  a  map  to  aid  in  the  disclosure  of 
its  crime  statistics.  The  purpose  of  a 
map  is  to  clearly  depict  and  disclose  the 
areas  for  which  the  institution  will  be 
reporting  crime  statistics;  that  is,  its 
campus,  noncampus  buildings  or 
property,  and  public  property.  If  an 
institution  chooses  to  use  a  map  to 
depict  these  areas,  the  institution  may 
limit  its  reporting  of  crime  statistics  to 
crimes  committed  in  those  areas,  as  long 
as  the  map  accurately  depicts  these 
areas  as  defined  by  regulation.  If  an 


institution  has  separate  campuses  and 
chooses  to  use  a  map  to  depict  the 
appropriate  geographic  areas,  the 
proposed  regulations  would  require  that 
the  institution  use  separate  maps  for 
separate  campuses. 

Obtaining  Statistics  From  Local  and 
State  Police  Agencies 

The  Secretary  proposes  to  clarify  that 
an  institution  may  rely  on  statistic^ 
information  supplied  by  local  and  State 
police  agencies,  as  long  as  the 
institution  makes  a  reasonable,  good 
faith  effort  to  obtain  these  statistics.  The 
Secretary  encourages  an  institution  to 
dociunent  its  efforts  to  obtain  these  data, 
including  its  success  or  lack  of  success 
in  obtaining  the  data. 

Disclosure  Date  for  Annual  Securitj' 
Report 

The  committee  agreed  to  change  the 
date  by  which  an  institution  must 
disclose  its  annual  seciuity  report  from 
September  1  to  October  1  of  each  year 
because  many  institutions  do  not  begin 
^1  enrollment  until  after  September  1. 

riine7y  Warning— §  668.46(e} 

The  1998  Amendments  did  not 
change  the  requirement  that  an 
institution  make  a  timely  warning  report 
to  the  campus  community  when  a  crime 
that  the  institution  considers  to  be  a 
threat  to  students  and  employees  is 
reported  to  a  campus  security  authority 
or  a  local  police  agency.  Proposed 
§  668.46(a)  would  broaden  the 
definition  of  a  campus  security 
authority,  by  excluding  only  pastoral 
coimselors  and  professional  counselors 
as  defijied  in  the  regulation,  as  opposed 
to  the  ciurent  exclusion  of  any 
individual  with  significant  counseling 
responsibilities.  Therefore,  the  timely 
warning  requirement  still  would  not 
apply  for  crimes  reported  to  pastoral 
and  professional  coiuiselors.  However, 
the  timely  warning  requirement  would 
apply  for  crimes  reported  to  any  campus 
security  authority,  including  those  who 
have  significant  counseling 
responsibilities  but  are  not  a  pastoral  or 
professional  counselor. 

Crune  Log  Requirements— §  668.46(f) 

The  1998  Amendments  introduced  a 
requirement  that  an  institution  with  a 
campus  poUce  or  campus  security 
department  of  any  kind  maintain  a 
daily,  written  crime  log  of  any  crime 
reported  to  that  department  that 
occurred  on  campus,  in  or  on  a 
noncampus  building  or  property,  or  on 
public  property.  It  is  the  Secretary's 
view  that  this  provision  includes  an 
institution  that  contracts  out  its  security 
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services.  The  institution  must  make  this 
log  available  for  public  inspection. 

Entries  into  the  crime  log  must 
include  the  nature,  date,  time,  and 
general  location  of  each  crime,  and  the 
disposition  of  the  complaint,  if  known. 
The  log  must  be  written  and  easily 
understood.  The  proposed  regulations 
would  require  that  each  crime  be 
entered  into  the  log  based  on  die  date 
the  crime  was  reported,  rather  than  the 
date  the  crime  occurred.  The  1998 
Amendments  require  an  institution  to 
make  an  entry  or  addition  to  an  entry  in 
the  log  within  two  business  days  of  the 
report  of  the  crime,  or  the  report  of 
additional  inficmnation,  to  the  campus 
police  or  campus  security  department, 
unless  disclosing  the  information  is 
prohibited  by  law  or  would  jeopardize 
the  confidentiality  of  the  victim.  The 
1998  Amendments  also  permit  an 
institution  to  withhold  crime  log 
information  if  release  of  the  information 
would  jeopardize  an  ongoing  criminal 
investigation  or  jeopardize  the  safety  of 
an  individual,  cause  a  suspect  to  flee  or 
evade  detection,  or  result  in  the 
destruction  of  evidence.  However,  once 
the  adverse  effect  of  disclosing  the 
crime  log  information  is  no  longer  likely 
to  occur,  the  institution  must  disclose 
the  information.  The  Secretary  wishes  to 
emphasize  that  an  institution  may 
withhold  only  the  specific  information 
that  would  have  an  adverse  effect 
described  previously:  an  institution  may 
not  automatically  withhold  all  of  the  log 
information  relating  to  such  a  crime. 
The  proposed  regulations  wouJd  permit 
an  institution  to  archive  crime  log 
information  after  60  days,  as  long  as  the 
institution  makes  archived  material 
available  for  public  inspection  within 
two  business  days  of  a  request.  The 
committee  recognizes  that  some 
institutions  are  already  required  by 
State  law  to  maintain  a  crime  log;  the 
proposal  does  not  require  maintenance 
of  a  separate  Federal  log.  An  institution 
may  use  a  State  log  to  comply  with  the 
requirements  of  these  regulations,  as 
long  as  that  log  includes  all  of  the 
information  and  procedures  required 
under  this  proposal. 

Report  to  the  Secretary 

The  1998  Amendments  require  each 
institution  to  submit  annually  the 
statistical  section  of  its  security  report  to 
the  Secretary.  The  Secretary  will  make 
a  form  available  to  institutions  for  the 
reporting  of  this  information  and  will 
notify  institutions  when  and  how  to 
submit  their  crime  statistics.  There  is  no 
requirement  that  an  institution  submit 
statistical  information  in  the 
institution's  crime  log  to  the  Secretary. 


Recordkeeping  Requirements 

Section  668.24  of  the  Student 
AssAtance  General  Provisions  provides 
thej^mcoidkeeping  requirements  for  an 
institution  to  administer  the  student 
financial  assistance  programs  under 
Tide  IV  of  the  HEA.  Generally,  an 
institution  must  retain  records  for  three 
years. 

An  institution  is  required  to  maintain 
campus  seciuity  records  to  docimient 
the  information  it  must  include  in  its 
annual  security  report,  which  must 
include  information  covering  the 
previous  three  calendar  years.  An 
institution  must  keep  campus  security 
records  for  three  years  following  the  last 
year  the  information  is  included  in  its 
annual  security  report. 

For  example,  an  institution  must 
include  campus  security  information  for 
the  1997  calendar  year  in  its  1998, 1999, 
and  2000  annual  security  reports.  Under 
proposed  §  668.41(e),  the  report  must  be 
distributed  annually  by  October  1. 
Therefore,  an  institution  would  be 
required  to  maintain  its  1997  campus 
security  records  until  October  1,  2003. 

Section  668.47    Report  on  Athletic 
Program  Participation  Rates  and 
Financial  Support  Data 

The  1998  Amendments  amended 
section  485(g)  of  the  HEA  (the  Equity  in 
Athletics  Disclosure  Act,  or  EADA)  to 
require  institutions  to  disclose 
additional  data  about  revenues  and 
expenses  attributable  to  their 
intercollegiate  athletic  activities  and  to 
require  institutions  to  submit  their 
annual  EADA  report  to  the  Secretary. 

The  proposed  regulations  would 
implement  the  changes  made  by  the 
1998  Amendments  and  reflect  the 
committee's  agreement  to  provide 
greater  specificity  in  the  definitions  and 
in  the  disclosure  requirements. 

The  primary  change  to  the  EADA 
made  by  the  1998  Amendments  was  €he 
relocation  of  disclosure  requirements 
concerning  revenues  and  expenses 
attributable  to  an  institution's 
intercollegiate  athletic  activities  from 
section  487(a)  (Program  Participation 
Agreements),  to  section  485(g).  In 
addition,  the  audit  requirement  under 
section  487(a),  which  applied  only  to 
institutions  that  awarded  athletically 
related  student  aid,  was  repealed  by  the 
1998  Amendments. 

Previously,  the  EADA  required  an 
institution  to  disclose  its  operating 
expenses  for  each  varsity  team,  its 
combined  revenues  from  all  men's 
sports,  and  its  combined  revenues  from 
all  women's  sports.  The  amended 
statute  requires  the  following  additional 
breakdowns  of  revenues  and  expenses: 


(1)  total  revenues  and  expenses 
attributable  to  an  institution's 
intercollegiate  athletic  activities;  and  (2) 
revenues  and  expenses  attributable  to 
football,  men's  basketball,  women's 
basketball,  all  men's  sports  combined 
except  football  and  basketball,  and  all 
women's  sports  combined  except 
basketball. 

The  committee  agreed  to  propose 
additional  clarifications  to  §668.47.  The 
proposed  regulations  would  include  in 
the  definitions  of  revenues  and 
expenses  examples  of  revenues  and 
expenses  that  would  be  included  in  an 
institution's  EADA  report.  The 
examples  would  not  expand  the 
statutory  definitions  of  revenues  and 
expenses.  The  basis  for  determining 
whether  a  revenue  or  expense  should  be 
included  in  an  institution's  EADA 
report  is  simply  whether  the  item  was 
attributable  to  the  institution's 
intercollegiate  athletic  activities.  The 
examples  are  meant  merely  to  provide 
guidance  on  revenues  and  expenses  that 
frequently  will  be  attributable  to 
intercollegiate  athletic  activities. 
Clarifying  language  also  has  been  added 
to  the  definitions  of  operating  expenses 
and  recruiting  expenses. 

Several  negotiators  noted  that  some 
individuals  have  used  EADA  to  gauge 
whether  an  institution  is  in  compliance 
with  Title  K  of  the  Education 
Amendments  of  1972  and  that,  in  some 
cases  a  misimderstanding  of  how  the 
EADA  dealt  with  the  counting  of 
athletes  who  participated  on  more  than 
one  varsity  team  caused  an  institution  to 
appear  to  be  out  of  compliance  with  the 
athletic  financial  aid  provisions  of  Title 
DC.  Under  Title  IX,  for  purposes  of 
counting  participation  opportunities 
provided  to  male  emd  female  athletes,  an 
athlete  is  coimted  as  a  participant  for 
each  sport  he  or  she  plays.  However,  for 
purposes  of  calculating  the  equitable 
distribution  of  athletic  financial  aid 
under  Tide  IX,  a  scholarship  athlete 
who  plays  on  more  than  one  team  is 
counted  as  a  participant  only  once 
because  he  or  she  receives  only  one 
scholarship. 

Therefore,  these  proposed  regulations 
would  add  a  requirement  that  in 
addition  to  listing  the  number  of 
participants  for  each  varsity  team,  an 
institution  provide  an  imduplicated 
head  count  of  individuals  who 
participated  on  at  least  one  varsity  team. 
The  committee  believes  additional 
reporting  requirements  should  correct 
the  confusion  concerning  the  nimiber  of 
individuals  participating  on  varsity 
teams. 

The  Secretary  notes  that  the  EADA 
and  Title  IX  were  enacted  for  different, 
but  complementary,  purposes.  The 
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E I JDA  is  designed  to  make  students, 
prsspective  students,  and  others  aware 
o :  an  institution's  participation  rates, 
si  i  iflSng,  and  financial  support  for  its 
nlen's  and  women's  intercollegiate 
athletic  programs.  Title  IX  prohibits 
d  i  scfimination  based  on  gender  in 
e  ijucation  programs.  Title  DC  does  not 
r^uire  identical  programs  for  men  and 
v^bmen.  Therefore,  differences  between 
rien's  and  women's  athletic  programs 
ected  in  an  institution's  EADA  report 
not  necessarily  reflect  that  the 
iliEtitution  is  or  is  not  in  compliance 
V  rith  Title  DC  (the  Secretary  has 
p  ublished  Title  DC  definitions  and 
r  nuirements  at  34  CFR  part  106  and  44 
1^71413  (Dec.  11, 1979)). 

The  committee  agreed  to  propose  a 
E I  odification  of  the  requirement  that 
i  ]  stitutions  report  whether  their  head 
a  ad  assistant  coaches  are  fuU-time  or 
f )  irt-time.  The  ciurent  regulations 
r  B  quire  an  institution  to  report  whether 
a  :oach  is  assigned  to  a  team  full-time 
c  I  part-time.  "The  proposed  change 
\  /  Duld  require  an  institution  to  indicate 
\  niether  a  coach  is  assigned  to  a  team 
1  lul-time  or  part-time,  and  if,  part-time, 
^  niether  the  coach  is  a  full-time  or  part- 
t  i:  ne  employee  of  the  institution.  This 
c  liange  would  better  enable  prospective 
s  t  adent  athletes  and  others  to 

1  u  iderstand  a  coach's  status. 

For  example,  the  committee  noted 
1 1  at  most  coaches  at  National  Collegiate 
AJthletic  Association  Division  m 
titutions  are  part-time.  However, 
any  of  those  coaches  are  full-time 
ployees  of  their  institutions,  and 
erefore  are  effectively  as  accessible  to 
eir  student-athletes  as  are  full-time 
( ;i»aches  at  other  institutions.  The 

2  lecretary  believes  that  providing  for 

i  restitutions  to  provide  this  information 
}  ttould  benefit  both  institutions  and 
iludents. 

The  Secretary  does  not  consider 
< :  teerleading  a  sport  for  purposes  of  the 
]  I  ^DA.  To  be  considered  a  sport  under 
llie  EADA,  an  activity's  primary  purpose 
1 1  ust  be  to  engage  in  intercollegiate 
competition. 

,  5  ection  668.48    Report  on  Completion 
( )  r  Graduation  Rates  for  Student- 
Athletes 

Proposed  §  668.48  simply  reflects  the 
)  revious  discussion  of  transfer-out  rates 
]  k  §  668.45,  by  indicating  that  a  transfer- 
)  at  rate  need  only  be  disclosed  by  an 
]  tstitution  to  which  the  required 
]  ansfer-out  rate  is  applicable  (that  is,  an 
1  Lstitution  that  determines  that  its 
]  dssion  includes  providing  substantial 
3  reparation  for  students  to  enroll  in  a 
]  rogram  at  another  eligible  institution). 

Section  668.48(a)(l)(ii),  (iv)  and  (vi) 
f  squires  an  institution  to  disclose  a 


completion  or  graduation  rate  and,  if 
applicable,  a  transfer-out  rate  for 
students  in  specified  cohorts  who 
received  athletically  related  student  aid. 
The  Secretary  wishes  to  clarify  that  an 
institution  that  offers  a  predominant 
number  of  programs  based  on  semesters, 
trimesters,  or  quarters  only  must 
include  in  the  rates  required  by 
§668.48(a)(l)(ii),  (iv)  and  (vi)  students 
who  received  athletically-related 
student  aid  by  October  15  or  the  end  of 
the  institution's  drop-add  period  for  the 
relevant  academic  year. 

Executive  Order  12866 

1 .  Potential  Costs  and  Benefits 

Under  Executive  Order  12866,  we 
have  assessed  the  potential  costs  and 
benefits  of  this  regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  firom  statutory  requirements 
and  those  we  have  determined  as 
necessary  for  administering  these 
programs  effectively  and  efficienUy. 
Elsewhere  in  this  SUPPLEMEHTARY 
INFORMATION  section  we  identify  and 
explain  burdens  specifically  associated 
with  information  collection 
requirements.  See  the  heading 
Paperwork  Reduction  Act  of  1995. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  regulatory  action, 
we  have  determined  that  the  benefits 
would  justify  the  costs. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
President's  Memorandiun  of  Jime  1, 
1998  on  "Plain  Language  in  Government 
Writing"  require  each  agency  to  write 
regulations  that  are  easy  to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity? 

•  Would  the  proposed  regulations  be 
easier  to  understand  if  we  divided  them 
into  more  (but  shorter)  sections?  (A 
"section"  is  preceded  by  the  sjonbol 

"§  "  and  a  numbered  heading;  for 
example,  §  668.41  Reporting  and 
disclosure  of  information.) 

•  Could  the  description  of  the 
proposed  regulations  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  be  more  helpful  in 


making  the  proposed  regulations  easier 
to  understand?  If  so,  how? 

•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to 
understand? 

Send  any  comments  that  concern  how 
the  Departinent  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Entities  affected  by  these  proposed 
regulations  are  institutions  of  higher 
education  that  participate  in  the  Tide 
rV,  HEA  programs.  These  institutions 
are  defined  as  small  euUtius,  acuomiug 
to  the  U.S.  Small  Business 
Administration,  if  they  are:  for-profit  or 
nonprofit  entities  with  total  revenue  of 
$5,000,000  or  less;  or  entities  controlled 
by  governmental  entities  with 
populations  of  50,000  or  less.  These 
proposed  regulations  would  not  impose 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  proposed  regidations  would 
minimize  administrative  and  regulatory 
burden  on  institutions  by  permitting  an 
institution  to  use  Internet  or  Intranet 
websites  to  comply  with  the  statutory 
requirement  to  make  campus  security 
information  available  to  ciurent  or 
prospective  employees  and  students. 

The  Secretary  invites  comments  from 
small  institutions  as  to  whether  the 
proposed  changes  would  have  a 
significant  economic  impact  on  them. 

Paperwork  Reduction  Act  of  1995 

Proposed  §§668.41,  668.43,  668.45. 
668.46,  668.47,  and  668.48  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995,  the  Department  of 
Education  has  submitted  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 

Collection  of  Information:  Institutional 
and  Financial  Assistance  Information 

These  regidations  affect  the  following 
types  of  entities  eligible  to  participate  in 
the  Tide  IV,  HEA  programs:  Public 
educational  institutions,  private  non- 
profit educational  institutions,  and 
private  for-profit  educational 
institutions. 

The  information  to  be  collected  is 
institutional  and  financial  assistance 
information  concerning  each  institution. 
Each  institution  annually  must  make  the 
-information  available  to  enrolled  and 
prospective  students,  and  must  submit 
certain  information  to  the  Secretary. 
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Educational  institutions  that 
participate  in  Title  IV,  HEA  programs 
must  collect  this  information  to  satisfy 
the  requirements  for  participation  set 
forth  in  section  485  of  the  HEA.  Each 
institution  annually  must  submit  to  the 
Secretary  the  data  required  by  §§  668.45 
through  668.48.  The  Secretary  will  use 
these  data  to  prepare  reports  concerning 
graduation  rates,  campus  crime,  and 
gender  equity  in  athletics  and  will  make 
the  data  publicly  available. 

Annual  public  reporting  and 
recordkeeping  biuden  is  estimated  to 
average  3  hours  for  each  response  for 
8500  respondents,  and  an  additional  .5 
hour  for  1800  respondents,  for  Sec. 
668.41;  .5  hour  for  each  response  for 
8500  respondents  for  Sec.  668.43;  20 
hovas  for  each  response  for  8500 
respondents  for  Sec.  668.45;  29  hours 
for  each  response  for  8500  respondents 
for  Sec.  668.46;  5.5  hours  for  each 
response  for  1800  respondents  for  Sec. 
668.47;  and  20  hours  for  each  response 
for  8500  respondents  for  Sec.  668.48. 
These  hours  include  the  time  needed  for 
searching  existing  data  sources,  and 
gathering,  maintnining  and  disclosing 
Uie  data. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  OfBce  of 
Information  and  Regulatory  Afiiairs, 
0MB.  Room  10235.  New  Executive 
OfBce  Building.  Washington,  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Education.  You  may  also 
send  a  copy  of  these  comments  to  the 
Departmoit  representative  named  in  the 
ADDRESSES  section  of  this  preamble. 

The  Department  considers  comments 
by  the  public  on  these  proposed 
collections  of  information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  use; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  collection  of  information  are 
necessary  for  the  proper  performance  of 
the  (mictions  of  the  Department, 
including  whether  the  information  will 
have  practical  use; 

•  &ihancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  N4inimizing  the  buirden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques,  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 


OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Registo*.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations. 

Intergoveminental  Review 

This  program  is  not  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  Part  79. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  these  proposed 
regulations  would  require  transmission 
of  information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  This  Document 

You  may  view  this  docmnent  in  text 
or  Adobe  Portable  Document  Format 
(PDF)  on  the  Internet  at  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 

http://ifap.ed.gov/csb html/fedreg.htm 

http://www.ed.govAegislation/HEA/ 
rulemaking/ 

To  use  the  PDF.  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  firee  at  the 
first  of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington.  DC  area,  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Regiater  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http'7/www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 

84.032  Consolidation  Program;  84.032 
Federal  Stafford  Loan  Pn^ram;  84.032 
Federal  PLUS  Program;  84.032  Federal 
Supplemental  Loans  for  Students  Program; 

84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program;  84.063 
Federal  Pell  Grant  Program;  84.069  LEAP; 
and  84.268  William  D.  Ford  Federal  Direct 
Loan  Programs) 

List  of  Subfects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Student  aid.  Reporting  and 
recordkeeping  requirements. 


Dated:  August  2. 1999. 
Richwd  W.  Riley. 

Secretary  of  Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  proposes  to 
amend  part  668  of  title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  668— STUDEffT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  668 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  1085, 1088, 1091.    - 
1094, 1099c  and  1141,  unless  otherwise 
noted. 

2.  The  title  of  subpart  D  is  revised  to 
read  as  follows: 

SubfMrt  D— Institutional  and  Rnancial 
Aastetanca  Infdmwtlon  for  Students 

3.  Section  668.41  is  revised  to  read  as 
follows: 

1668^1    Reporting  and  disdosuiit  of 
infonnation. 

(a)  Definitions.  The  following 
definitions  apply  to  this  subpart: 

Athletically  related  student  aid  means 
any  scholarship,  grant,  or  other  form  of 
financial  assistance,  offered  by  an 
institution,  the  terms  of  which  require 
the  recipient  to  participate  in  a  program 
of  intercollegiate  athletics  at  the 
institution.  Other  student  aid,  of  which 
a  student-athlete  simply  happens  to  be 
the  recipient,  is  not  athletically  related 
student  aid. 

Certificate  or  degree-seeking  student 
means  a  student  enrolled  in  a  course  of 
credit  who  is  recognized  by  the 
institution  as  seeldng  a  degree  or 
certificate. 

First-time  fivshman  student  means  an 
entering  freshman  who  has  never 
attended  any  institution  of  higher 
education.  It  includes  a  student  enrolled 
in  the  fall  term  who  attended  a 
postsecondary  institution  for  the  first 
time  in  the  prior  siunmer  term,  and  a 
student  who  entered  with  advanced 
standing  (college  credit  earned  before 
graduation  frt>m  high  school). 

Normal  time  is  the  amoimt  of  time 
necessary  for  a  student  to  complete  all 
requirements  for  a  degree  or  certificate 
according  to  the  institution's  catalog. 
This  is  tjrpically  four  years  for  a 
bachelor's  degree  in  a  standard  term- 
based  institution,  two  years  for  an 
associate  degree  in  a  standard  term- 
based  institution,  and  the  various 
scheduled  times  for  certificate 
programs. 

Notice  means  information  provided  to 
an  individual  on  a  one-to-one  basis 
through  an  appropriate  mailing  or 
publication,  including  direct  mailing 
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ttiough  the  U.S.  Postal  Service,  campus 
mail,  or  electronic  mail.  Posting  on  an 
Ir  temet  website  or  an  Intranet  website 
d(  )es  not  constitute  a  notice. 

Prospective  student  means  an  - 
in  dividual  who  has  contacted  an 
eligible  institution  requesting 
iiUDrmation  concerning  admission  to 
th^t  institution. 

\Vndergmduate  students,  for  purposes 
of  §§668.45  and  668.48  only,  means 
stjudents  enrolled  in  a  bachelor's  degree 
gram,  an  associate  degree  program, 
B  vocational  or  technical  program 
ow  the  baccalaureate. 
)  Disclosure  through  Internet  or 

et  websites.  Subject  to  paragraphs 
2)(i)  and  (ii),  {e)(2)  and  (3).  or 
l)(ii)  of  this  section,  as  appropriate, 
institution  may  satisfy  any  disclosure 
uirement  imder  paragraph  (d),  (e),  or 
(g)  of  this  section  for — 
■  (l)  Enrolled  students  or  current 
ployees  by  posting  the  disclosure  on 
Internet  website  or  an  Intranet 
i^bsite  that  is  reasonably  accessible  to 
^  individuals  to  whom  the  disclosure 
required;  and 
2)  Prospective  students  or 
ispective  employees  by  posting  the 
losure  on  an  Internet  website, 
c)  Notice  to  enrolled  students.  (1)  An 

tution  annually  must  distribute  to 
enrolled  students  a  notice  of  the 
lability  of  the  information  required 
«  disclosed  pursuant  to  paragraphs 
(d),  (e),  and  (g)  of  this  section,  and 
pursuant  to  §  99.7.  The  notice  must  list 
briefly  describe  the  disclosures  and 
brm  the  student  how  to  obtain  the 
closures. 

2)  An  institution  that  makes  a 
losure  to  enrolled  students  required 
uUder  paragraph  (d),  (e).  or  (g)  of  this 
on  by  posting  the  disclosure  on  an 
emet  website  or  an  Intranet  website 
St  include  in  the  notice  described  in 

ph  (c)(1)  of  this  section — 
i)  The  exact  electronic  address  at 
ich  that  disclosure  is  posted;  and 
ii)  A  statement  that  the  institution 
in  provide  a  paper  copy  of  that 
disclosure  on  request. 

id)  General  disclosures  for  enrolled  or 
prospective  students.  An  institution 
miist  make  available  to  any  enrolled 
sj^dent  or  prospective  student,  on 

tist,  through  appropriate 
ications,  mailings  or  electronic 
a,  information  concerning — 
Financial  assistance  available  to 
s  ^dents  enrolled  in  the  institution 
(^Usuant  to  §  668.42); 

(2)  The  institution  (pursuant  to 
§668.43); 

(3)  The  institution's  completion  or 
g  r  iduation  rate  and,  if  applicable,  its 

1 1  insfer-out  rate  (pursuant  to  §  668.45). 
L I  the  case  of  a  request  from  a 


prospective  student,  the  information 
must  be  made  available  prior  to  the 
student's  enrolling  or  entering  into  any 
financial  obligation;  and 

(4)  The  terms  and  conditions  imder 
which  students  receiving  Federal 
Family  Education  Loan  or  William  D. 
Ford  Federal  Direct  Loan  assistance  may 
obtain  deferral  of  the  repayment  x>f  the 
principal  and  interest  of  the  loan  for — 

(i)  Service  under  the  Peace  Corps  Act 
(22  U.S.C.  2501); 

(ii)  Service  under  the  Domestic 
Volunteer  Service  Act  of  1973  (42  U.S.C. 
4951);  or 

(iii)  Comparable  service  as  a  volunteer 
for  a  tax-exempt  organization  of 
demonstrated  effectiveness  in  the  field 
of  community  service. 

(e)  Annual  security  report.  (1) 
Enrolled  students  and  current 
employees— annual  security  report.  By 
October  1  of  each  year,  an  institution 
must  distribute,  to  all  enrolled  students 
and  ciurent  employees,  its  annual 
seciuity  report  described  in  §  668.46(b), 
through  appropriate  publications  and 
mailings,  including — 

(i)  Direct  mailing  to  each  individual 
through  the  U.S.  Postal  Service,  campus 
mail,  or  electronic  mail; 

(ii)  A  publication  or  publications 
provided  directly  to  each  individual;  or 

(iii)  Posting  on  an  Internet  website  or 
an  Intranet  website,  subject  to 
paragraphs  (e)(2)  and  (3)  of  this  section. 

(2)  Enrolled  students — annual 
security  report.  If  an  institution  chooses 
to  distribute  its  annual  security  report  to 
enrolled  students  by  posting  the 
disclosure  on  an  Internet  website  or  an 
Intranet  website,  the  institution  must 
comply  with  the  requirements  of 
paragraph  (c)(2)  of  this  section. 

(3)  Current  employees — annual 
security  report.  If  an  institution  chooses 
to  distribute  its  annual  security  report  to 
current  employees  by  posting  the 
disclosure  on  an  Internet  website  or  an 
Intranet  website,  the  institution  must, 
by  October  1  of  each  year,  distribute  to 
all  current  employees  a  notice  that 
includes  a  statement  of  the  report's 
availability,  the  exact  electronic  address 
at  which  the  report  is  posted,  a  brief 
description  of  the  report's  contents,  and 
a  statement  that  the  institution  will 
provide  a  paper  copy  of  the  report  upon 
request. 

(4)  Prospective  students  and 
prospective  employees — annual  security 
report.  The  institution  must  provide  a 
notice  to  prospective  students  and 
prospective  employees  that  includes  a 
statement  of  the  report's  availability,  a 
description  of  its  contents,  and  an 
opportunity  to  request  a  copy.  An 
institution  must  provide  its  annual 
seciirity  report,  upon  request,  to  a 


prospective  student  or  prospective 
employee.  If  the  institution  chooses  to 
provide  its  annual  security  report  to 
prospective  students  and  prospective 
employees  by  posting  the  disclosure  on 
an  Internet  website,  the  notice  described 
in  this  paragraph  must  include  the  exact 
electronic  address  at  which  the  report  is 
posted,  a  brief  description  of  the  report, 
and  a  statement  that  the  institution  will 
provide  a  paper  copy  of  the  report  upon 
request. 

(f)  Prospective  student-athletes  and 
their  parents,  high  school  coach  and 
guidance  counselor — report  on 
completion  or  graduation  rates  for 
student-athletes. 

(l)(i)  Except  under  the  circumstances 
described  in  paragraph  (f)(l)(ii)  of  this 
section,  an  institution  that  is  attended 
by  students  receiving  athletically  related 
student  aid,  when  it  offers  a  prospective 
student-athlete  athletically  related  - 
student  aid,  must  provide  to  the 
prospective  student-athlete,  and  his  or 
her  parents,  high  school  coach,  and 
guidance  counselor,  the  report  produced 
pursuant  to  §  668.48(a). 

(ii)  An  institution's  responsibility 
under  paragraph  (f)(l)(i)  of  this  section 
with  reference  to  a  prospective  student 
athlete's  high  school  coach  and 
guidance  counselor  is  satisfied  if — 

(A)  The  institution  is  a  member  of  a 
national  collegiate  athletic  association; 

(B)  The  association  compiles  data  on 
behalf  of  its  member  institutions,  which 
data  the  Secretary  determines  are 
substantially  comparable  to  those 
required  by  §  668.48(a);  and 

(C)  The  associatio]%  distributes  the 
compilation  to  all  secondary  schools  in 
the  United  States. 

(2)  By  July  1  of  each  year,  an 
institution  must  submit  to  the  Secretary 
the  report  produced  pursuant  to 
§668.48. 

(g)  Enrolled  students,  prospective 
students,  and  the  public — report  on 
athletic  program  participation  rates  and 
financial  support  data. 

(l)(i)  An  institution  of  higher 
education  subject  to  §  668.47  must,  not 
later  than  October  15  of  each  year,  make 
available  on  request  to  eimilled 
students,  prospective  students,  and  the 
public,  the  report  produced  pursuant  to 
§  668.47(c).  The  institution  must  make 
the  report  easily  accessible  to  students, 
prospective  students,  and  the  public 
and  must  provide  the  report  promptly  to 
anyone  who  requests  it. 

(ii)  The  institution  must  provide 
notice  to  all  enrolled  students,  pursuant 
to  paragraph  (c)(1)  of  this  section,  and 
prospective  students  of  their  right  to 
request  the  report  described  in 
paragraph  (g)(1)  of  this  section.  If  the 
institution  chooses  to  make  the  report 
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available  by  posting  the  disclosure  on 
an  Internet  website  or  an  Intranet 
website,  it  must  provide  in  the  notice 
the  exact  electronic  address  at  which 
the  report  is  posted,  a  brief  description 
of  the  report,  and  a  statement  that  the 
institution  will  provide  a  paper  copy  of 
the  report  on  request.  For  prospective 
students,  the  institution  may  not  use  an 
Intranet  website  for  this  piupose. 

(2)  An  institution  must  submit  the 
report  described  in  paragraph  (g)(l)(i)  of 
this  section  to  the  Secretary  within  15 
days  of  making  it  available  to  students, 
prospective  students,  and  the  public. 

(AuthOTity:  20  U.S.C.  1092) 

%9BBM    [AnMndad] 

4.  Section  668.42  is  removed,  and 
§§668.43  through  668.49  are 
redesignated  as  §§  668.42  through 
668.48.  respectively. 

5.  Newly  redesignated  §  668.43  is 
revised  to  read  as  follows: 

9S6Bi43     mSlnllliOIMl  illflNIIMtiOn. 

(a)  histitutional  information  that  the 
institution  miist  make  readily  available 
upon  request  to  enrolled  and 
prospective  students  imder  this  subpart 
includes,  but  is  not  limited  to — 

(1)  The  cost  of  attending  the 
institution,  including — 

(i)  Tuition  and  fees  charged  to  full- 
time  and  part-time  students; 

(ii)  Estimates  of  costs  for  necessary 
books  and  supplies; 

(iii)  Estimates  of  typical  charges  for 
room  and  board;  ~ 

(iv)  Estimates  of  transportation  costs 
for  students;  and 

(v)  Any  additional  cost  of  a  program 
in  which  a  student  is  enrolled  or 
expresses  a  specific  interest; 

(2)  Any  renmd  policy  with  which  the 
institution  is  required  to  comply  for  the 
rettun  of  imeamed  tuition  and  fees  or 
other  refundable  portion  of  costs  paid  to 
the  institution; 

(3)  The  requirements  for  officially 
withdrawing  from  the  institution; 

(4)  A  summary  of  the  requirements 
under  §  668.22  for  the  return  of  title  IV 
grant  or  loan  assistance; 

(5)  The  academic  program  of  the 
institution,  including — 

(i)  The  current  degree  programs  and 
other  educational  and  training 
programs; 

(ii)  The  instructional,  laboratory,  and 
other  physical  facilities  which  relate  to 
the  academic  program;  and 

(iii)  The  institution's  faculty  and  other 
instructional  personnel; 

(6)  The  names  of  associations, 
agencies  or  governmental  bodies  that 
accredit,  approve,  or  license  the 
institution  and  its  programs  and  the 
procedures  by  which  documents 


describing  that  activity  may  be  reviewed 
under  paragraph  (b)  of  this  section; 

(7)  A  description  of  any  special 
facilities  and  services  available  to 
disabled  students; 

(8)  The  titles  of  persons  designated 
under  §  668.44  and  information 
regarding  how  and  where  those  persons 
may  be  contacted;  and 

(9)  A  statement  that  a  student's 
enrollment  in  a  program  of  study  abroad 
approved  for  credit  by  the  home 
institution  may  be  considered 
enrollment  at  the  home  institution  for 
the  puniose  of  applying  for  assistance 
under  the  title  IV,  HEA  programs. 

(b)  The  institution  must  make 
available  for  review  to  any  enrolled  or 
prospective  student,  upon  request,  a 
copy  of  the  documents  describing  the 
institution's  accreditation,  approval  or 
licensing. 

(Authority:  20  U.S.C.  1092) 

6.  Newly  redesignated  §  668.45  is 
revised  to  read  as  follows: 

§668.45    Infonnalion  on  completion  or 
graduation  rates. 

(a)(1)  An  institution  annually  must 
prepare  the  completion  or  graduation 
rate  of  its  certificate-  or  degree-seeking, 
full-time  undergraduate  students  who 
enter  the  institution  on  or  after 
September  1, 1998,  as  provided  in 
paragraph  (b)  of  this  section. 

[i)  An  institution  that  determines  that 
its  mission  includes  providing 
substantial  preparation  for  students  to 
enroll  in  another  eligible  institution 
must  prepare  the  transfer-out  rate  of  its 
certificate-  or  degree-seeking,  full-time 
undergraduate  students  who  enter  the 
institution  on  or  after  September  1, 
1998,  as  provided  in  paragraph  (c)  of 
this  section. 

(3)(i)  An  institution  that  offers  a 
predominant  niunber  of  programs  based 
on  semesters,  trimesters,  or  quarters 
must  base  its  completion  or  graduation 
rate  and,  if  applicable,  transfer-out  rate 
calculations,  on  the  group  of  certificate- 
or  degree-seelfdng,  full-time 
undergraduate  students  who  enter  the 
institution  during  the  fall  term. 

(ii)  An  institution  not  covered  by  the 
provisions  of  paragraph  (a)(3)(i)  of  this 
section  must  base  its  completion  or 
graduation  rate  and,  if  applicable, 
transfer-out  rate  calculations,  on  the 
group  of  certificate  -or  degree-seeking, 
full-time  undergraduate  students  who 
enter  the  institution  between  September 
1  of  one  year  and  August  31  of  the 
following  year. 

(iii)  For  purposes  of  the  completion  or 
graduation  rate  and,  if  applicable, 
transfer-out  rate  calculations  required  in 
paragraph  (a)  of  this  section,  an 


institution  must  count  as  entering 
students  only  first-time  freshman 
students,  as  defined  in  §  668.41(a). 

(4)(i)  An  institution  covered  by  the 
provisions  of  paragraph  (a)(3)(i)  of  this 
section  must  coimt  as  an  entering 
student  a  first-time  freshman  student 
who  is  enrolled  as  of  October  15,  or  the 
end  of  the  institution's  drop-add  period. 

(ii)  An  institution  covered  by 
paragraph  (a)(3)(ii)  of  this  section  must 
coimt  as  an  entering  student  a  first-time 
freshman  student  who  is  enrolled  for  at 
least — 

(A)  15  days,  in  a  program  of  up  to. 
and  including,  one  year  in  length;  or 

(B)  30  days,  in  a  program  of  greater 
than  one  year  in  length. 

(5)  Beginning  with  the  group  of 
students  who  enter  the  institution 
between  September  1, 1998  and  August 
31, 1999,  and  for  groups  of  students 
who  enter  during  succeeding  September 
1  through  August  31  time  periods,  an 
institution  must  make  available  its 
completion  or  graduation  rate  and,  if 
applicable,  transfer-out  rate,  no  later 
than  the  July  1  immediately  following 
the  point  in  time  that  150%  of  the 
normal  time  for  completion  or 
graduation  has  elapsed  for  all  of  the 
students  in  the  group  on  which  the 
institution  bases  its  completion  or 
graduation  rate  and,  if  applicable, 
transfer-out  rate  calculations. 

(b)  In  calculating  the  completion  or 
graduation  rate  under  paragraph  (a)(1)  of 
this  section,  an  institution  must  count 
as  completed  or  graduated — 

(1)  Students  who  have  completed  or 
graduated  within  150%  of  the  normal 
time  for  completion  or  graduation  from 
their  program;  and 

(2)  Students  who  have  completed  a 
program  described  in  §  668.80))(l)(ii),  or 
an  equivalent  program,  within  150%  of 
normal  time  for  completion  from  that 
program. 

(c)  In  calculating  the  transfer-out  rate 
under  paragraph  (a)(2)  of  this  section,  an 
institution  must  coimt  as  transfers-out 
students  who,  within  150%  of  the 
normal  time  for  completion  or 
graduation  from  the  program  in  which 
they  were  enrolled,  have  not  completed 
or  graduated  and  subsequently  enroll  in 
any  program  of  an  eligible  institution  for 
which  its  program  provides  substantial 
preparation. 

(d)  For  the  purpose  of  calculating  a 
completion  or  graduation  rate  and  a 
transfer-out  rate,  an  institution  may 
exclude  students  who — 

(1)  Have  left  school  to  serve  in  the 
Armed  Forces; 

(2)  Have  left  school  to  serve  on  official 
chiuch  missions; 
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(3)  Have  left  school  to  serve  with  a 
c  reign  aid  service  of  the  Federal 

(^Qvemment,  such  as  the  Peace  Corps; 

(4)  Are  totally  and  permanently 
disabled;  or 

(5)  Are  deceased. 
(e)(1)  The  Secretary  grants  a  waiver  of 

tike  requirements  of  this  section  to  any 

i  I  LStitution  that  is  a  member  of  an 

j  1  hletic  association  or  conference  that 

I  is  voluntarily  published  completion  or 
j  r  'aduation  rate  data,  or  has  agreed  to 
Publish  data,  that  the  Secretary 
dbtermines  are  substantially  comparable 
t()  the  data  required  by  this  section. 

I  i  (2)  An  institution  that  receives  a 
1  Vaiver  of  the  requirements  of  this 
1  section  must  still  comply  with  the 
l^uirements  of  §  668.41(d)(3)  and  (f). 

I  (3)  An  institution,  or  athletic 
i  iksociation  or  conference  applying  on 
1  )phalf  of  an  institution  that  seeks  a 

eer  under  paragraph  (e)(1)  of  this 
on  must  submit  a  written 
ication  to  the  Secretary  that 
I  ikplains  why  it  believes  the  data  the 
i  I  hletic  association  or  conference 
publishes  are  acciuate  and  substantially 
I  :bmparable  to  the  information  required 
)  y  this  section. 

(f)  In  addition  to  calculating  the 
:  }mpletion  or  graduation  rate  required 
jy  paragraph  (a)(1)  of  this  section,  an 
1  istitution  may,  but  is  not  required  to — 

(1)  Calculate  a  completion  or 

;  raduation  rate  for  students  who 
^ansfer  into  the  institution; 

(2)  Calculate  a  completion  or 
duation  rate  and  transfer-out  rate  for 

udents  described  in  paragraph  (d)  of 
s  section;  and 

(3)  Calculate  a  transfer-out  rate  as 
ecified  in  paragraph  (c)  of  this 

on,  if  the  institution  determines 
lat  its  mission  does  not  include 
ividing  substantial  preparation  for  its 
students  to  enroll  in  another  eligible 
i:  istitution. 

Authority:  20  U.S.C.  1092) 

7.  Newly  redesignated  §  668.46  is 
revised  to  read  as  follows: 


1 668.46    instftutional  security  polici**  and 
yime  statistics. 

(a)  Additional  definitions  that  apply 
t^  this  section. 

Business  Dpy:  Monday  through 
;  riday,  excluding  any  day  when  the 
iistitution  is  closed. 

Campus:  (1)  Any  building  or  property 
(Wned  or  controlled  by  an  institution 
tirithin  the  same  reasonably  contiguous 
]  eographic  area  and  used  by  the 
.  istitution  in  direct  support  of,  or  in  a 
I  lanner  related  to,  the  institution's 
s  ducational  purposes,  including 
tpsidence  halls;  and 

(2)  Any  building  or  property  that  is 
^rithin  or  reasonably  contiguous  to  the 


area  identified  in  paragraph  (1)  of  this 
definition,  that  is  owned  by  the 
institution  but  controlled  by  another 
person,  is  frequently  used  by  students, 
a^d  supports  institutional  purposes 
(such  as  a  food  or  other  retail  vendor). 

Campus  security  authority:  (1)  A 
campus  police  department  or  a  campus 
seciuity  department  of  an  institution. 

(2)  ^  individual  or  individuals  who 
have  responsibility  for  campus  security 
but  who  do  not  constitute  a  campus 
police  department  or  a  campus  security 
department  under  paragraph  (1)  of  this 
definition,  such  as  an  individual  who  is 
responsible  for  monitoring  entrance  into 
institutional  property. 

(3)  An  individual  or  organization 
specified  in  an  institution's  statement  of 
campus  security  policy  as  an  individual 
or  organization  to  which  students  and 
employees  should  report  criminal 
offenses. 

(4)  An  official  of  an  institution  who 
has  significant  responsibility  for  student 
and  campus  activities,  including,  but 
not  limited  to,  student  housing,  student 
discipline,  and  campus  judicial 
proceedings.  A  pastoral  counselor  or 
professional  coimselor,  when  acting  as 
such,  is  not  considered  a  campus 
security  authority. 

Noncampus  building  or  property:  (1) 
Any  building  or  property  owned  or 
controlled  by  a  student  organization  that 
is  officially  recognized  by  the 
institution;  or 

(2)  Any  building  or  property  owned  or 
controlled  by  an  institution  that  is  used 
in  direct  support  of,  or  in  relation  to,  the 
institution's  educational  purposes,  is 
frequently  used  by  students,  and  is  not 
within  the  same  reasonably  contiguous 
geographic  area  of  the  institution. 

Pastoral  counselor:  An  employee  of 
an  institution  who  is  associated  with  a 
religious  order  or  denomination,  is 
recognized  by  that  religious  order  or 
denomination  as  someone  who  provides 
confidential  coimseling,  and  is 
functioning  within  the  scope  of  that 
recognition  as  a  pastoral  coimselor.' 

Professional  counselor:  An  employee 
of  an  institution  whose  official 
responsibilities  include  providing 
psychological  coimseling  to  members  of 
the  institution's  community  and  who  is 
functioning  within  the  scope  of  his  or 
her  license  or  certification. 

Prospective  employee:  An  individual 
who  has  contacted  an  institution  for  the 
purpose  of  requesting  information 
concerning  employment  with  the 
institution. 

Public  property:  All  public  property, 
including  thoroughfares,  streets, 
sidewalks,  and  parking  facilities,  that  is 
within  the  campus,  or  immediately 


adjacent  to  and  accessible  from  the 
campus. 

Referred  for  campus  disciplinary 
action:  The  referral  of  any  student  to 
any  campus  official  who  initiates  a 
disciplinary  action  of  which  a  record  is 
kept  and  which  may  result  in  the 
imposition  of  a  sanction. 

(b)  Annual  Security  Report.  An 
-institution  must  prepare  an  annual 
security  report  that  contains,  at  a 
minimum,  the  following  information: 

(1)  The  crime  statistics  described  in 
paragraph  (c). 

(2)  A  statement  of  current  campus 
policies  regarding  procedures  for 
students  and  others  to  report  criminal 
actions  or  other  emergencies  occurring 
on  campus.  This  statement  must  include 
the  institution's  policies  concerning  its 
response  to  these  reports,  includmg — 

(i)  Policies  for  making  timely  warning 
reports  to  members  of  the  campus 
community  regarding  the  occurrence  of 
crimes  described  in  paragraph  (c)(1)  of 
this  section; 

(ii)  Policies  for  preparing  the  annual 
disclosure  of  crime  statistics;  and 

(iii)  A  list  of  the  titles  of  each  person 
or  organization  to  whom  students  and 
employees  should  report  the  criminal 
offenses  described  in  paragraph  (c)(1)  of 
this  section  for  the  purpose  of  making 
timely  warning  reports  and  the  annual 
statistical  disclosure.  This  statement 
must  also  disclose  whether  the 
institution  has  any  policies  or 
procedures  that  allow  victims  or 
witnesses  to  report  crimes  on  a 
voluntary,  confidential  basis  for 
inclusion  in  the  annual  disclosure  of 
crime  statistics,  and  if  so,  a  description 
of  those  policies  and  procedures. 

(3)  A  statement  of  current  policies 
concerning  security  of  and  access  to 
campus  facilities,  including  campus 
residences,  and  security  considerations 
used  in  the  maintenance  of  campus 
facilities. 

(4)  A  statement  of  current  policies 
concerning  campus  law  enforcement 
that— 

(i)  Addresses  the  enforcement 
authority  of  security-  personnel, 
including  their  relationship  with  State 
and  local  police  agencies  and  whether 
those  security  personnel  have  the 
authority  to  arrest  individuals: 

(ii)  Encourages  accurate  and  prompt 
reporting  of  all  crittes  to  the  campus 
police  and  the  appropriate  police 
agencies;  and 

(iii)  Describe  procedures,  if  any,  that 
encourage  pastoral  counselors  and 
professional  counselors,  if  and  when 
they  deem  it  appropriate,  to  inform  the 
persons  they  are  counseling  of  any 
procedures  to  report  crimes  on  a 
voluntary,  confidential  basis  for 
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inclusion  in  the  annual  disclosure  of 
crime  statistics. 

(5)  A  description  of  the  type  and 
firequency  of  programs  designed  to 
inform  students  and  employees  about 
campus  security  procedures  and 
practices  and  to  encourage  students  and 
employees  to  be  responsible  for  their 
own  seouity  and  the  security  of  others. 

(6)  A  description  of  programs 
designed  to  inform  students  and 
employees  about  the  prevention  of 
criines. 

(7)  A  statement  of  policy  concerning 
the  monitoring  and  recording  through 
local  police  agencies  of  criminal  activity 
in  wUch  students  engaged  at  off- 
campus  locations  of  student 
organizations  officially  recognized  by 
the  institution,  including  student 
organizations  with  off-campus  housing 
facilities. 

(8)  A  statement  of  policy  regarding  the 
possession,  use,  and  sale  of  alcoholic 
beverages  and  enforcement  of  State 
underage  drinking  laws. 

(9)  A  statement  of  policy  regarding  the 
possession,  use,  and  sale  of  illegal  drugs 
and  enforcement  of  Federal  and  State 
drug  laws. 

(10)  A  description  of  any  drug  or 
alcohol-abuse  education  programs,  as 
required  under  section  120(a)  through 
(d)  of  the  HEA.  For  the  piupose  of 
meeting  this  requirement,  an  institution 
may  cross-reference  the  materials  the 
institution  uses  to  comply  with  section 
120(a)  through  (d)  of  the  HEA. 

(11)  A  statement  of  policy  regarding 
the  institution's  campus  sexual  assault 
programs  to  prevent  sex  offenses,  and 
procedures  to  follow  when  a  sex  offense 
occurs.  The  statement  must  include — 

(i)  A  description  of  educational 
programs  to  promote  the  awareness  of 
rape,  acquaintance  r^pe,  and  other 
forcible  and  nonforcible  sex  offenses; 

(ii)  Procedures  students  should  follow 
if  a  sex  offense  occurs,  including 
procedures  concerning  who  shotdd  be 
contacted,  the  importance  of  preserving 
evidence  for  the  proof  of  a  criminal 
offense,  and  to  whom  the  alleged 
offense  should  be  reported; 

(iii)  Information  on  a  student's  option 
to  notify  appropriate  law  enforcement 
authorities,  including  on-campus  and 
local  police,  and  a  statement  dtat 
institutional  personnel  will  assist  the 
student  in  notifying  these  authorities,  if 
the  student  requests  the  assistance  of 
these  personnel; 

(iv)  Notification  to  students  of 
existing  on-  and  off-campus  counseling, 
mental  health,  or  other  student  services 
for  victims  of  sex  offenses; 

(v)  Notification  to  students  that  the 
institution  will  change  a  victim's 
academic  and  living  situations  after  an 


alleged  sex  offense  and  of  the  options 
for  those  changes,  if  those  changes  are 
requested  by  the  victim  and  are 
reasonably  available; 

(vi)  Procedures  for  campus 
disciplinary  action  in  cases  of  an  alleged 
sex  offense,  including  a  clear  statement 
that— 

(A)  The  accuser  and  the  accused  are 
entitled  to  the  same  opportimities  to 
have  others  present  during  a 
disciplinary  proceeding;  and 

(B)  Both  the  accuser  and  the  accused 
must  be  informed  of  the  outcome  of  any 
institutional  disciplinary  proceeding 
brought  alleging  a  sex  offense. 
Compliance  with  this  paragraph  does 
not  constitute  a  violation  of  the  Family 
Educational  Rights  and  Privacy  Act  (20 
U.S.C.  1232g).  For  the  purpose  of  this 
paragraph,  the  outcome  of  a  disciplinary 
proceeding  means  only  the  institution's 
final  determination  with  respect  to  the 
alleged  sex  offense  and  any  sanction 
that  is  imposed  against  the  accused;  and 

(vli)  Sanctions  the  institution  may 
impose  following  a  final  determination 
of  an  institutional  disciplinary 
proceeding  regarding  rape,  acquaintance 
rape,  or  other  forcible  or  nonforcible  sex 
offenses. 

(c)  Crime  statistics.  (1)  Crimes  that 
must  be  reported.  An  institution  must 
report  statistics  for  the  three  most  recent 
calendar  years  concerning  the 
occiirrence  on  campus,  in  or  on 
noncampus  buildings  or  property,  and 
on  public  property  of  the  following 
offenses  reported  to  local  police 
agencies  or  to  a  campus  security 
authority: 

(i)  Criminal  Homicide: 

(A)  Murder  and  Nonnegligent 
Manslaughter. 

(B)  Ne^gent  Manslaughter, 
(ii)  Sex  Offenses: 

(A)  Forcible  Sex  Offenses. 

(B)  Nonforcible  Sex  Offenses, 
(iii)  Robbery. 

(iv)  Aggravated  assault. 

(v)  Burglary. 

(vi)  Motor  vehicle  theft. 

(vii)  Arson. 

(viii)(A)  Arrests  for  liquor  law 
violations,  drug  law  violations,  and 
illegal  weapons  possession. 

(B)  Persons  not  included  in  paragraph 
(c)(l)(viii)(A)  of  this  section,  who  were 
referred  for  campus  disciplinary  action 
for  liquor  law  violations,  drug  law 
violations,  and  illegal  weapons 
possession. 

(2)  Reported  Crimes  if  a  Hate  Crime: 
An  institution  must  report,  by  category 
of  prejudice,  any  crime  it  reports 
pursuant  to  paragraphs  (c)(l)(i)  through 
(vii)  of  this  section,  and  any  other  crime 
involving  bodily  injiuy  reported  to  local 
police  agencies  or  to  a  campus  security 


authority,  that  manifest  evidence  that 
the  victim  was  intentionally  selected 
because  of  the  victim's  actual  or 
perceived  race,  gender,  religion,  sexual 
orientation,  ethnicity,  or  disability. 

(3)  Crimes  by  location.  The  institution 
must  provide  a  geographic  breakdown 
of  the  statistics  reported  under 
paragraphs  (cKl)  and  (2)  of  this  section 
according  to  the  following  categories: 

(i)  On  campus.  , 

(ii)  Of  the  crimes  in  paragraph  (c)(3)(i) 
of  this  section,  the  number  of  crimes 
that  took  place  in  dormitories  or  other 
residential  facilities  for  students  on 
campus. 

(iii)  In  or  on  a  noncampus  building  or 
property. 

(iv)  On  public  propeiity. 

(4)  Identification  of  the  victim.  The 
statistics  required  under  paragraphs 
(c)(1)  and  (2)  of  this  section  may  not 
include  the  identification  of  the  victim 
or  the  person  accused  of  committing  the 
crime. 

(5)  Pastoral  and  professional 
counselor.  An  institution  is  not  required 
to  report  statistics  under  paragraphs 
(c)(1)  and  (2)  of  this  section  for  crimes 
reported  to  a  pastoral  or  professional 
coimselor. 

(6)  UCR  definitions.  An  institution 
must  compile  the  crime  statistics 
required  imder  paragraphs  (c)(1)  and  (2) 
of  this  section  using  the  definitions  of 
crimes  provided  in  Appendix  E  to  this 
Part,  and  the  Federal  Bureau  of 
Investigation's  Uniform  Crime  Reporting 
(UCR)  Hate  Crime  Data  Collection 
Guidelines.  For  further  guidance 
concemlag  the  application  of 
definitions  and  classification  of  crimes, 
an  institution  must  use  either  the  UCR 
Reporting  Handbook  or  the  UCR 
Reporting  Handbook:  NIBRS  EDITION, 
except  that  in  determining  how  to  report 
crimes  committed  in  a  multiple-offense 
situation  an  institution  must  use  the 
UCR  Reporting  Handbook.  Copies  of  the 
UCR  publications  referenced  in  this 
paragraph  are  available  fiom:  FBI, 
Conmumications  Unit,  1000  Custer 
Hollow  Road,  Clarksburg,  WV  26306; 
(304-«25-2823). 

(7)  Use  of  a  map.  In  complying  with 
the  statistical  reporting  reqiiirements 
under  paragraphs  (c)(1)  and  (2)  of  this 
section,  an  institution  may  provide  a 
map  to  current  and  prospective  students 
and  employees  that  depicts  its  campus, 
noncampus  buildings  or  property,  and 
public  property  areas,  and  may  limit  its 
reporting  of  crime  statistics  to  crimes 
committed  in  those  areas,  if  the  map 
accurately  depicts  its  campus, 
noncampus  buildings  or  property,  and 
public  property  areas. 

(8)  Statistics  from  police  agencies.  In 
complying  with  the  statistical  reporting 


Federal  Register /Vol.  64,  No.  153 /Tuesday,  August  10,  1999  /  Proposed  Rules 


43595 


re :  uirements  imder  paragraphs  (c)(1) 
tfaitjugh  (3)  of  this  section,  an  institution 
must  make  a  reasonable,  good  faith 
e^^rt  to  obtain  the  required  statistics 
aiid  may  rely  on  the  information 
si  pplied  by  a  local  or  State  police 

^cy.  If  the  institution  makes  such  a 

sonable^  good  faith  effort,  it  is  not 
jonsible  for  the  ^lure  of  the  local  or 

to  police  agency  to  supply  the 

iuired  statistics. 
1)  Separate  campus.  An  institution 

ist  comply  with  the  requirements  of 
section  for  each  separate  campus. 
a)  Timely  warning.  (1)  An  institution 

ist,  in  a  manner  that  is  timely  and 

\l  aid  in  the  prevention  of  similar 
les,  report  to  the  campus  community 
o^icrimes  that  are — 

|i)  Described  in  paragraph  (c)(1)  of 
section; 

(ii)  Reported  to  campus  seciirity 
authorities  as  identified  under  the 
id^tution's  statement  of  current 
c4iipus  policies  pursuant  to  paragraph 
{b)|[l)  of  this  section  or  local  police 
a]  Aucies;  and 

liii)  Considered  by  the  institution  to 
re  present  a  threat  to  students  and 
eittployees. 

12)  An  institution  is  not  required  to 
provide  a  timely  warning  wiUi  respect 
tq  Crimes  reported  to  a  pastoral  or 
pi'efessional  counselor. 

|f)  Crime  log.  (1)  An  institution  that 
maintains  a  campus  police  or  a  campus 
security  department  must  maintain  a 
wtitten,  easily  understood  daily  crime 
Ic  g  that  records,  by  the  date  the  crime 
w^s  reported,  any  crime  that  occurred 
OIL  campus,  on  a  noncampus  building  or 
pi-operty,  on  public  property,  or  within 
tl  e  patrol  jurisdiction  of  the  campus 
pi^ce  or  the  campus  security 
d)|>artment  and  is  reported  to  the 
a  linpus  police  or  the  campus  security 
dipartment.  This  log  must  include — 

(i)  The  natxu«.  date,  time,  and  general 
Ic  cation  of  each  crime;  and 

jii)  The  disposition  of  the  complaint, 
if]  Known. 

(2)  The  institution  must  make  an 
or  an  addition  to  an  entry  to  the 

I  within  two  business  days,  as  defined 
ier  paragraph  (a)  of  this  section,  of 
tl  1^  report  of  the  information  to  the 
Qilnpus  police  or  the  campus  seciuity 
department,  unless  that  disclosure  is 
p  'phibited  by  law  or  would  jeopardize 
tl  .^  confidentiality  of  the  victim. 

I3)(i)  An  institution  may  withhold 
ii  iormation  required  under  paragraphs 
(f  1(1)  and  (2)  of  this  section  if  there  is 
cl  ( ar  and  convincing  evidence  that  the 
n  I  ease  of  the  information  would — 

A)  Jeopardize  an  ongoing  criminal 
ii  iVestigation  or  the  safety  of  an 
ii  i^vidual; 


(B)  Cause  a  suspect  to  flee  or  evade 
detection;  or 

(C)  Result  in  the  destruction  of 
evidence. 

(ii)  The  institution  must  disclose  any 
information  withheld  under  paragraph 
(f)(3)(i)  of  this  section  onne  the  adverse 
effect  described  in  that  paragraph  is  no 
longer  likely  to  occur. 

(4)  An  institution  may  withhold 
under  paragraphs  (f)(2)  and  (3)  of  this 
section  only  that  information  that  would 
cause  the  adverse  effects  described  in 
those  paragraphs . 

(5)  The  institution  must  make  the 
crime  log  for  the  most  recent  60-day 
period  open  to  public  inspection  during 
normal  business  hours.  The  institution 
must  make  any  portion  of  the  log  older 
than  60  days  available  within  two 
business  days  uf  a  I'equest  for  public 
inspection. 

(g)  Report  to  the  Secretary.  Each  year, 
by  the  date  and  in  a  form  specified  by 
the  Secretary,  an  institution  must 
submit  the  statistics  required  by 
paragraph  (c)  of  this  section  to  the 
Secretary.  (Authority:  20  U.S.C.  1092) 

8.  Newly  redesignated  §  668.47  is 
revised  to  read  as  follows: 

§  868.47    Report  on  athletic  program 
participation  rates  and  financial  support 
data. 

(a)  Applicability.  This  section  applies 
to  a  co-educational  institution  of  higher 
education  that — 

(1)  Participates  in  any  tide  IV.  HEA 
program;  and 

(2)  Has  an  intercollegiate  athletic 
pronam. 

(b)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section  only. 

(1)  Expenses. 

(i)  Expenses  means  expenses 
attributable  to  intercollegiate  athletic 
activities.  This  includes  appearance 
guarantees  and  options,  athletically 
related  student  aid,  contract  services, 
equipment,  fundraising  activities, 
operating  expenses,  promotional 
activities,  recruiting  expenses,  salaries 
and  benefits,  supplies,  travel,  and  any 
other  expenses  attributable  to 
intercollegiate  athletic  activities. 

(ii)  Operating  expenses  means  all 
expenses  an  institution  incius 
attributable  to  home,  away,  and  neutral- 
site  intercollegiate  athletic  contests 
(commonly  known  as  "game-day 

expenses"),  for — 

lA)  Lodging,  meals,  transportation, 
uniforms,  and  equipment  for  coaches, 
team  members,  support  staff  (including, 
but  not  limited  to  team  managers  and 
trainers),  and  others;  and 

(B)  Officials. 

(iii)  Recruiting  expenses  means  all 
expenses  an  institution  incurs 


attributable  to  recruiting  activities.  This 
includes,  but  is  not  limited  to,  expenses 
for  lodging,  meals,  telephone  use,  and 
transportation  (including  vehicles  used 
for  recruiting  purposes)  for  both  recruits 
and  persoimel  engaged  in  recruiting, 
any  other  expenses  for  official  and 
unofficial  visits,  and  all  other  expenses 
related  to  recruiting. 

(2)  Institutional  salary  means  all 
wages  and  bonuses  an  institution  pays 
a  coach  as  compensation  attributable  to 
coaching. 

(3)(i)  Participants  means  students 
who,  as  of  the  day  of  a  varsity  team's 
first  scheduled  contest — 

(A)  Are  listed  by  the  institution  on  the 
varsity  team's  roster; 

(B)  Receive  athletically  related 
student  aid;  or 

(C)  Practice  with  the  varsity  team  and 
receive  coaching  from  one  or  more 
varsity  coaches. 

(ii)  Any  student  who  satisfies  one  or 
more  of  the  criteria  in  paragraphs 
(b)(3)(i)(A)  through  (C)  of  tiiis  section  is 
a  participant,  including  a  student  on  a 
team  the  institution  designates  or 
defines  as  junior  varsity,  fi^shman,  or 
novice,  or  a  student  withheld  from 
competition  to  preserve  eligibility  (i.e., 
a  redshirt),  or  for  academic,  medical,  or 
other  reasons. 

(4)  Reporting  year  means  a 
consecutive  twelve-month  period  of 
time  designated  by  the  institution  for 
the  purposes  of  this  section. 

(5)  Revenues  means  revenues 
attributable  to  intercollegiate  athletic 
activities.  This  includes  revenues  from 
appearance  guarantees  and  options,  an 
athletic  conference,  tournament  or  bowl 
games,  concessions,  contributions  from 
alunmi  and  others,  institutional 
support,  program  advertising  and  sales, 
radio  and  television,  royalties,  signage 
and  other  sponsorships,  sports  camps. 
State  or  other  government  support, 
student  activity  fees,  ticket  and  luxury 
box  sales,  and  any  other  revenues 
attributable  to  intercollegiate  athletic 
activities. 

(6)  Undergraduate  students  means 
students  who  are  consistently 
designated.as  such  by  the  institution. 

(7)  Varsity  team  means  a  team  that — 
(i)  Is  designated  or  defined  by  its 

institution  or  an  athletic  association  as 
a  varsity  team;  or 

(ii)  Primarily  competes  against  other 
teams  that  are  designated  or  defined  by 
their  institutions  or  athletic  associations 
as  varsity  teams. 

(c)  Report.  An  institution  described  in 
paragraph  (a)  of  this  section  must 
annually,  for  the  preceding  reporting 
year,  prepare  a  report  that  contains  the 
following  information: 
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(1)  The  number  of  male  and  the 
nimiber  of  female  full-time 
undeigraduate  students  that  attended 
the  institution. 

(2)  A  listing  of  the  varsity  teams  that 
competed  in  intercollegiate  athletic 
competition  and  for  each  team  the 
following  data: 

(i)  The  total  number  of  participants  as 
of  the  day  of  its  first  scheduled  contest 
of  the  reporting  year,  the  niunber  of 
participants  who  also  participated  on 
another  varsity  team,  and  the  number  of 
other  varsity  teams  on  which  they 
participated. 

(ii)  Total  operating  expenses 
attributable  to  the  team,  except  that  an 
institution  may  report  combined 
operating  expenses  for  closely  related 
teams,  such  as  track  and  field  or 
swimming  and  diving,  but  such 
combinations  must  be  reported 
separately  for  men's  and  women's 
teams. 

(iii)  In  addition  to  the  data  required 
by  paragraph  (c)(2)(ii)  of  this  section,  an 
institution  may  report  operating 
expenses  attributable  to  the  team  on  a 
per-participant  basis. 

(ivHA)  Whether  the  head  coach  was 
male  or  female,  was  assigned  to  the 
team  on  a  full-time  or  part-time  basis, 
and  if  assigned  on  a  part-time  basis, 
whether  the  head  coach  was  a  full-time 
or  part-time  employee  of  the  institution. 

(B)  The  institution  must  consider 
graduate  assistants  and  voltmteers  who 
served  as  head  coaches  to  be  head 
coaches  for  the  purposes  of  this  report. 

(v)(A)  The  number  of  assistant 
coaches  who  were  male  and  the  number 
of  assistant  coaches  who  were  female, 
and  within  each  category,  the  number 
who  were  assigned  to  the  team  on  a  full- 
time  or  part-time  basis,  and  of  those 
assigned  on  a  part-time  basis,  the 
number  who  were  full-time  and  part- 
time  employees  of  the  institution. 

(B)  The  institution  must  considn 
graduate  assistants  and  volimteers  who 
served  as  assistant  coaches  to  be 
assistant  coaches  for  piuposes  of  this 
report. 

(3)  The  unduplicated  head  count  of 
the  individuals  who  were  listed  under 
paragraph  (c)(2)(i)  of  this  section  as  a 
participant  on  at  least  one  varsity  team, 
by  gender. 

(4)(i)  Revenues  derived  by  the 
institution  according  to  the  following 
categories  (Revenues  not  attributable  to 
a  particular  sport  or  sports  must  be 
included  only  in  the  total  revenues 
attributable  to  intercollegiate  athletic 
activities,  and  if  appropriate,  revenues 
attributable  to  men's  sports  combined  or 
women's  sports  combined.  Those 
revenues  include,  but  are  not  limited  to, 
alumni  contributions  to  the  athletic 


department  not  targeted  to  a  particular 
sport  or  sports,  investment  interest 
income,  and  student  activity  fees): 

(A)  Total  revenues  attributable  to  its 
intercollegiate  athletic  activities. 

(B)  Revenues  attributable  to  all  men's 
sports  combined. 

(C)  Revenues  attributable  to  all 
women's  sports  combined. 

(D)  Revenues  attributable  to  football. 

(E)  Revenues  attributable  to  men's 
basketball. 

(F)  Revenues  attributable  to  women's 
basketball. 

(G)  Revenues  attributable  to  all  men's 
sports  except  football  and  basketball, 
combined. 

(H)  Revenues  attributable  to  all 
women's  sports  except  basketball, 
combined. 

(ii)  In  addition  to  the  data  required  by 
paragraph  (c)(4)(i)  of  this  section,  an 
institution  may  report  revenues 
attributable  to  the  remainder  of  the 
teams,  by  team. 

(5)  Expanses  incurred  by  the 
institution,  according  to  the  following 
categories  (Expenses  not  attributable  to 
a  particular  sport,  such  as  general  and 
administrative  overhead,  must  be 
included  only  in  the  total  expenses 
attributable  to  intercollegiate  athletic 
activities): 

(i)  Total  expenses  attributable  to 
intercollegiate  athletic  activities. 

(ii)  Expenses  attributable  to  football. 

(iii)  Expenses  attributable  to  men's 
basketball. 

(iv)  Expenses  attributable  to  women's 
basketball. 

(v)  Expenses  attributable  to  all  men's 
sports  except  football  and  basketball, 
combined. 

(vi)  Expenses  attributable  to  all 
women's  sports  except  basketball, 
combined. 

(6)  The  total  amoimt  of  money  spent 
on  athletically  related  student  aid, 
including  the  value  of  waivers  of 
educational  expenses,  aggregately  for 
men's  teams,  and  aggregately  for 
women's  teams. 

(7)  The  ratio  of  athletically  related 
student  aid  awarded  male  athletes  to 
athletically  related  student  aid  awarded 
female  athletes. 

(8)  The  total  amount  of  recruiting 
expenses  incurred,  aggregately  for  all 
men's  teams,  and  aggregately  for  all 
women's  teams. 

(9)(i)  The  average  annual  institutional 
salary  of  the  non-volimteer  head 
coaches  of  all  men's  teams,  across  all 
offered  sports,  and  the  average  annual 
institutional  salary  of  the  non-volunteer 
head  coaches  of  all  women's  teams, 
across  all  offered  sports,  on  a  per  person 
and  a  per  full-time  equivalent  position 
basis.  These  data  must  include  the 


number  of  persons  and  full-time 
equivalent  positions  used  to  calculate 
each  average. 

(ii)  If  a  head  coach  has  responsibilities 
for  more  than  one  team  and  the 
institution  does  not  allocate  that  coach's 
salary  by  team,  the  institution  must 
divide  the  salary  by  the  number  of 
teams  for  which  the  coach  has 
responsibility  and  allocate  the  salary 
among  the  teams  on  a  basis  consistent 
with  die  coach's  responsibilities  for  the 
different  teams. 

(10)(i)  The  average  annual 
institutional  salary  of  the  non-volimteer 
assistant  coaches  of  men's  teams,  across 
all  offered  sports,  and  the  average 
annual  institutional  salary  of  the  non- 
volimteer  assistant  coaches  of  women's 
teams,  across  all  offered  sports,  on  a  per 
person  and  a  full-time  equivalent 
position  basis.  These  data  must  include 
the  number  of  persons  and  full-time 
equivalent  positions  used  to  calculate 
each  average. 

(ii)  If  an  assistant  coach  had 
responsibilities  for  more  than  one  team 
and  the  institution  does  not  allocate  that 
coach's  salary  by  team,  the  institution 
must  divide  the  salary  by  the  number  of 
teams  for  which  the  coach  has 
responsibility  and  allocate  the  salary 
among  the  teams  on  a  basis  consistent 
with  the  coach's  responsibilities  for  the 
different  teams. 

(Authority:  20  U.S.C.  1092) 

9.  Newly  redesignated  §  668.48  is 
amended  as  follows: 

A.  In  paragraph  (a)(1),  by  removing 
"By  July  1, 1997,  and  by  every  July  1 
every  year  thereafter,  each"  and  adding, 
in  its  place,  "Annually,  by  July  1,  an"; 
by  removing  "shall"  and  adding  in  its 
place  "must";  and  by  removing  "an 
annual"  and  adding,  in  its  place  "a". 

B.  In  paragraph  (a)(l)(iii),  by  adding  ", 
if  applicable,"  before  "transfer-out";  and 
by  removing  "§  668.46(a)(1),  (2),  (3)  and 
(4)"  and  adding,  in  its  place, 

"S  668.45(a)(1)"; 

C.  In  paragraph  (a)(l)(iv),  by  adding  ", 
if  applicable,"  before  "transfer-out";  and 
by  removing  "§  668.46(a)(1),  (2),  (3)  and 
(4)"  and  adding,  in  its  place, 

"§  668.45(a)(1)"; 

D.  In  paragraph  (a)(l)(v),  by  adding  ", 
if  applicable,"  before  "transfer-out" 
bodi  times  it  appears;  by  removing  " 

§  668.46(a)(2),  (3),  and  (4)"  and  adding, 
in  its  place,  "§  668.45(a)(1)";  and  by 
removing  "shall"  and  adding,  in  its 
place,  "must"; 

E.  In  paragraph  (a)(l)(vi),  by  adding  ", 
if  applicable,"  before  "transfer-out" 
both  times  it  appears;  by  adding  after 
"recent,"  "completing  or  graduating"; 
by  removing  "§  668.46(a)(2),  (3),  and 
(4)"  and  adding  in  its  place. 


668.45(a)(1)";  and  by  removing 
all"  and  adding  in  its  place  "must"; 

d 

!F.  In  paragraph  (b),  by  removing 

668.46"  and  adding  in  its  place 

668.45";  by  removing  "(a)(l)(iii). 

(l){iv),  and  (a)(l){v)"  and  adding  in 
their  place  "(a)(l)(iii)  through  (vi)";  and 
I  y  adding  ",  if  applicable,"  before 
transfer-out." 

10.  Appendix  E  is  amended  by 
removing  the  definition  of  "Murder," 
s  I  id  by  adding  the  following  definitions 
I  ( lore  the  definition  of  "robbery:" 


Appendix  E  to  Part  668 — Crime 
Definitions  in  Accordance  With  the 
Federal  Bureau  of  Investigation's 
Uniform  Crime  Reporting  Program 

*        •        *        *      .  * 

Crime  Definitions  From  the  Uniform  Crime   _ 
Reporting  Handbook 

Arson 

Any  willful  or  malicious  burning  or 
attempt  to  bum,  with  or  without  intent  to 
defraud,  a  dwelling  house,  public  building, 
motor  vehicle  or  aircraft,  personal  property  of 
another,  etc. 


Criminal  Homicide — Manslaughter  by 
Negligence 

The  kiljing  of  another  person  through  gross 
negligence. 

Criminal  Homicide — Murder  and 
Nonnegligent  Manslaughter 

The  willful  (nonnegligent)  killing  of  one- 
human  being  by  another. 
***** 

(FR  Doc.  99-20603  Filed  8-9-99;  8:45  am] 
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660 :..42286,  42856 

679 41839.  42826,  43295, 

43296.  43297 
Prapossd  Ruiss: 

17 41903.  42058,  42250. 

43132 

600 42335,43137 

622 41905,  42068 

648 42071.  43137.  43138 

679.... 42080 
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fMINDERS 

Thb  Kerns  in  this  list  were 
jlitorially  compiled  as  an  aid 
k^^ederal  Register  users. 
Iridusion  or  exclusion  from 
tHi$  list  has  rx>  legal 
lificance. 


LES  GOING  INTO 
CT  AUGUST  10, 


MERGE  DEPARTMENT 
Nyuonal  Ocaanic  and 
Atinoapharic  Administration 

F  ^ry  conservation  and 
(nanagement: 
^laska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock;  Steller  sea  Won 
protection  measures; 
con-ection;  published  8- 
10-99 
aiVIRONMENTAL 
PliOTECTION  AGENCY 
Afii  quality  implementation 
lans;  approval  and 
romulgation;  various 
itates: 

istrict  of  Columbia; 
published  6-11-99 
POSTAL  SERVICE 
Iptpmational  Mail  Manual: 
ntemational  priority  airmail 
service;  postage  rates  and 
servk»  conditions 
changes;  published  8-10- 
99 

TREASURY  DEPARTMENT 
diatoms  Service 
Tajchnical  corrections; 

published  8-10-99 
lltEASURY  DEPARTMENT 
iiHamal  Ravwiue  Service 
li>tome  taxes: 
Trusts  with  foreign  grantors; 
application  of  grantor  trust 
mies;  published  8-10-99 


bMMENTS  DUE  NEXT 
^EK 


Ai^RICULTURE 
DEPARTMENT 
Aaimai  and  Plant  Health 
Inspection  SarvIca 

F^lfint  related  quarantine, 
bomestic: 
briental  fruit  fiy;  comments 

due  by  8-16-99;  published 
I   6-15-99 
ffl^t-related  quarantine, 
domestic: 
lexican  fruit  fly;  comments 
due  by  8-16-99;  published 
6-15-99 
(COMMERCE  DEPARTMENT 
E  iport  Administration 
Ewraau 

pijiemical  Weapons 
Convention  regulations; 


^'. 


comments  due  by  8-20-99; 
published  7-21-99 
COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Bamdoor  skate; 
comments  due  by  8-20- 
99;  published  6-21-99 
Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
"*  Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  8-16- 
99;  published  7-2-99 
Puerto  Rico  and  Virgin 
Islands  coral  reef 
resources;  comments 
due  by  8-20-99: 
published  6-21-99 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  8-19-99;  published 
8-4-99 
Northeastern  United  States 
fisheries — 

New  England  Fishery 
Management  Council; 
meetings;  comments 
due  by  8-16-99; 
published  7-2-99 
West  Coast  States  and 
Westem  Pacific 
fisheries^ 
West  coast  salmon; 
comments  due  by  8-20- 
99;  published  8-6-99 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exchange  Act: 
Contract  market  rule  review 
procedures;  comments 
due  by  8-16-99;  published 
7-15-99 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
servk:es  (CHAMPUS): 
Double  coverage  policy; 
comments  due  by  8-16- 
99;  published  6-17-99 
Federal  Acquisition  Regulation 
(FAR): 

Nondisplacement  of  qualified 
wor1<ers;  comments  due 
by  8-16-99;  published  6- 
17-99 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Water  resources  development 
projects;  public  use; 
comments  due  by  8-19-99; 
published  7-20-99 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 


Rate  schedules  filing — 
Regional  Transmisskxi 
Organizatkxis; 
comments  due  by  8-16- 
99;  published  6-10-99 
Oil  pipelines: 
Annual  report;  technnal 
conference;  comments 
due  by  8-20-99;  published 
8-5-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Off-site  waste  and  recovery 
operations;  comments  due 
by  8-19-99;  published  7- 
20-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  York;  comments  due 
by  8-18-99;  published  7- 
19-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  t>y 
8-19-99;  published  7-20- 
99 
Louisiana;  comments  due  by 
8-18-99;  published  7-19- 
99 
Maryland;  comments  due  by 
8-19-99;  published  7-20- 
99 
Michigan;  comments  due  by 
8-20-99;  published  7-21- 
99 
Nevada;  comments  due  by 
8-16-99;  published  6-17- 
99 
Tennessee;  comments  due 
by  8-18-99;  published  7- 
19-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Sethoxydim;  comments  due 
by  8-16-99;  published  6- 
16-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Commercial  mobile  radio 
services — 

Calling  party  pays  service 
offering;  regulatory 
obstacles  removed; 
comments  due  by  8-18- 
99;  published  7-16-99 
Radio  stations;  tat>le  of 
assignments: 

California;  comments  due  by 
8-16-99;  published  7-6-99 
Texas;  comments  due  by  8- 

16-99;  published  7-6-99 
Wyoming  and  Utah; 
comments  due  by  8-16- 
99;  published  7-6-99 


Televisk)n  broadcasting: 
Cable  televiskin  systems — 
12  GHz  relay  sendee; 
eligibility  requirements; 
comments  due  by  8-16- 
99;  published  8-2-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatkxi 
(FAR); 

Nondisplacement  of  qualified 
workers;  comments  due 
by  8-16-99;  published  6- 
17-99 
Federal  travel: 
Income  tax  reimbursement 
alk3wance;  comments  due 
by  8-17-99;  published  6- 
18-99 

HEALTH  AND  HUMAN 
SERVSCES  DEPARTMENT 
Food  and  Drug 
Administration 

Reports  and  guklance 
documents;  availability,  etc.: 
Veterinary  Medicinal 
Products,  Intemational 
Cooperation  on 
Hannonisatron  of 
Technical  Requirements 
for  Registration — 
Anthelmintrcs  efficacy; 
general  and  specifk: 
recommendations; 
comments  due  by  8-16- 
99;  published  7-16-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 

programs: 

Multifamily  housing  projects; 
tenant  participatkxi; 
comments  due  by  8-16- 
99;  published  6-17-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offica 

Permanent  program  ar>d 
abandoned  mine  larxl 
reclamatk>n  plan 
submissions:  * 

Indiana;  comments  due  by 

8-16-99;  published  7-15- 

99 
Maryland;  comments  due  by 

8-16-99;  published  7-16- 

99 

JUSTICE  DEPARTMENT 
immigration  and 
Naturalization  Servica 

Nonimmigrant  classes: 
F  and  J  nonimmigrant 
aliens;  status  duration 
period  extension; 
comments  due  by  8-16- 
99;  published  6-15-99 
Correction;  comments  due 
by  8-16-99;  published 
7-6-99 


IV 
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H  petitions  filed  after 
numerical  cap  is  reached; 
treatment:  comments  due 
by  8-16-99;  published  6- 
15-99 

JUSTICE  DEPARTMENT 

Priaons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Federal  Tort  Claims  Act; 
comments  due  by  8-16- 
99;  published  6-15-99 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Nortdisplacement  of  qualified 
workers;  comments  due 
by  8-16-99;  published  6- 
17-99 

NATIONAL  CREDIT  UNION 

ADMINISTRATION 

Credit  unions: 
Undercapitalized  federally- 
insured  credit  unions; 
prxxnpt  corrective  action 
system;  comments  due  by 
8-16-99;  published  5-18- 
99 

INTERIOR  DEPARTMENT 
National  Indian' Gaming 


Administrative  practice  artd 
procedure: 
Litigation  involving  agency; 

testimony,  infomurtion, 

and  response  to 

subpoena;  comments  due 

by  8-16-99;  published  7- 

15-99 
NORTHEAST  DAIRY 
COMPACT  COMMISSION 
Over-order  price  regulations: 


Supply  management 
program;  hearings; 
comments  due  by  8-18- 
99;  published  6-21-99 
STATE  DEPARTMENT 
Chemical  Weapons 
Convention  and  Chemical 
Weapons  Convention 
Implementation  Act: 
Sample  taking  and  record 
keeping  and  inspectkxis; 
comments  due  by  8-20- 
99;  published  7-21-99 

TRANSPORTATION 
'DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Gulf  of  Alaska,  Narrow 
Cape,  Kodiak  Island,  AK; 
Safiaty  zone;  comments 
due  by  8-20-99;  published 
7-21-99 
TRANSPORTATION 
DEPARTMENT 
Starxlard  time  zone 
boundaries: 

Kentucky;  comments  due  by 
8-20-99;  published  6-21- 
99 

TRANSPORTATION 
DEPARTMENT 
FMaral  Aviation 
Adminiatralion 

Air  traffw  operating  and  fligtrt 
mles,  etc.: 
Checked  baggage;  security 

on  domestk:  flights; 

comments  due  by  8-17- 

99;  published  6-11-99 
Airworthiness  directives: 
Aerospatiale;  comments  due 

by  8-16-99;  published  7- 

16-99 


AirtHts;  comments  due  by  8- 

16-99;  published  7-15-99 
Bell;  comments  due  by  8- 

16-99;  published  6-17-99 
Bombardier;  comments  due 

by  8-16-99;  published  7- 

16-99 
British  Aerospace; 

comments  due  by  8-16- 

99;  published  7-16-99 
Cessna;  comments  due  by 

8-16-99;  published  7-16- 

99 
Constmcciones 

Aeronauticas,  S.A.; 

comments  due  by  8-16- 

99;  published  7-16-99 
Domier;  comments  due  by 

8-16-99;  published  7-16- 

99 
Eurocopter  France; 

comments  due  tiy  8-16- 

99;  published  6-17-99 
Fairchild;  comments  due  by 

8-16-99;  published  7-16- 

99 
Fokken  comments  due  by 

8-16-99;  published  7-16- 

99 
Gulfstream  Aerospace; 

comments  due  by  8-16- 

99;  published  7-16-99 
Gulfstream  American; 

comments  due  by  8-16- 

99;  published  7-16-99 
Intemational  Aero  Engines 

AG;  comments  due  by  8- 

16-99;  published  6-15-99 
Lockheed;  comments  due 

by  8-16-99;  published  7- 

16-99 
McDonnell  Douglas; 

comments  due  by  8-16- 

99;  published  7-16-99 


Mitsubishi;  comments  due 
by  8-16-99;  published  7- 
16-99 

Saab;  comments  due  by  8- 
16-99;  published  7-16-99 

Sabrellner  comments  due 
by  8-16-99;  published  7- 
16-99 

Short  Brothers;  comments 
due  by  8-16-99;  published 
7-16-99 

Airworthiness  standards: 

Special  conditkjns— 

Boeing  Model  707-353B 
airplanes;  comments 
due  by  8-20-99; 
published  7-21-99 

Class  E  airspace;  comments 
due  by  8-16-99;  published 
7-16-99 

TREASURY  DEPARTMENT 

Intamai  Revenue  Service 

Income  taxes: 

Gross  proceeds  payments 
to  attorneys;  reporting; 
comments  due  by  8-19- 
99;  published  5-21-99 

Sectk>n  467  rental 
agreements — 

Agreements  involving 
payments  of 
$2,000,000;  comments 
due  by  8-16-99; 
published  5-18-99 


Public  Laws 


106th  Congress,  1st  Session,  1999 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactnnent  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  1st  Session,  1999. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 
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DEPARTMENT  OF  TRANSPORTATION 

F(  I  deral  Aviation  Administration 

U  CFR  Part  71 

[/  J  rspace  Docket  No.  99-ACE-15] 

Amendment  to  Class  E  Airspace;  Rocic 
RUpids,  iA 

A^NCY:  Federal  Aviation 
Aiiministration,  DOT. 
A0JnON:  Direct  final  rule;  confirmation  of 
eil^ctive  date.  ' 


SUMMARY:  This  document  confinns  the 
effective  date  of  a  direct  final  rule  which 
r^yises  Class  E  airspace  at  Rock  Rapids, 

ES:  The  direct  final  rule  published  at 
FR 19263  was  effective  on  0901  UTC, 
Jiily  15,  1999. 

F<m  FURTHER  INFORMATION  CONTACT: 
K^thy  Randolph,  Air  Traffic  Division, 
Ai^pace  Branch,  ACE-520C,  Federal 
iation  Administration,  601  East  12th 
St,  Kansas  City,  Missouri  64106; 
^bphone:  (816)  426-3408. 
PPLEMENTARY  INFORMATION:  The  FAA 
3lished  this  direct  final  rule  with  a 
^uest  for  comments  in  the  Federal 
R^lister  on  April  20, 1999  (64  FR 
1$263).  Due  to  an  administrative  error 
th^  Direct  final  rule;  confirmation  of 
elective  date  was  not  published  in  the 
Fefleral  Register  prior  to  the  effective 
d^te  of  July  15, 1999.  This  dociunent 
confirms  the  effective  date  amending 
the  Class  E  airspace  at  Rock  Rapids,  IA. 
Thje  FAA  uses  the  direct  final 
n^lemaking  procedure  for  a  non- 
ci^ntroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
ptilblic  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
less  a  written  adverse  comments,  or 

itten  notice  of  intent  to  submit  such 
adverse  comment,  were  received 
I  the  comment  period,  the 
r^^ation  would  become  effective  on 


July  15, 1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule 
became  effective  on  that  date. 

Issued  in  Kansas  City,  MO,  on  July  27, 
1999. 

Donovan  D.  Schardt, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  99-20713  Filed  8-10-99;  8:45  am) 

BILLING  CODE  4910-13-M 


FEDERAL  TRADE  COIMMiSSiON 

16CFRPart2 

Procedures  in  Prior  Approval 
Proceedings 

agency:  Federal  Trade  Conunission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  is  amending  its  procedures 
governing  applications  for  approval  of 
proposed  divestitures,  acquisitions,  or 
similar  transactions  that  are  subject  to 
Commission  review  tmder  outstanding 
orders.  The  amendment  repeals  the 
unnecessary  and  burdensome 
requirement  for  disclosiue  on  the  public 
record  of  communications  concerning 
an  application  from  persons  outside  the 
Commission  to  Commissioners  and  their 
advisors. 

EFFECTIVE  DATE:  August  1 1 ,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Winerman,  Attorney,  Office  of  the 
General  Coimsel,  202-326-2451. 
SUPPLEMENTARY  INFORMATION: 
Commission  Rule  2.41(f)(3),  16  CFR 
2.41(f)(3),  requires  that  Commissioners 
and  their  advisors  expeditiously 
disclose  written  communications,  and 
memoranda  setting  forth  the  full 
contents  and  circumstances  of  oral 
communications,  that  they  receive  from 
outside  parties  concerning  a  prior 
approval  application.  The  Commission 
is  repealing  this  legally  imnecessary 
and,  in  practice,  burdensome  provision. 
Consistent  with  existing  practice, 
however,  the  Commission  will  provide 
applicants  with  an  explanation  of  any 
adverse  information  that  the 
Commission  may  consider,  and  provide 
applicants  with  an  opportunity  to 
respond.  Applicants  will  thus  continue 
to  have  an  opportunity  to  respond  to 
significant  information  transmitted  by 
outside  parties  directly  to 


Commissioners'  offices  (which  former 
Rule  2.41(f)(3)  covered),  as  well  as 
information  transmitted  by  outside 
parties  to  staff  and  through  staff  to  those 
offices  (which  the  former  rule  did  not 
cover). 

Procedural  matters.  The  proposed 
amendments  is  exempt  from  the  notice 
and  comment  requirements  of  the 
Administrative  Ftocedure  Act  as  a  rule 
"of  agency  organization,  procedure,  or 
practice."  5  U.S.C.  553(b)(A).  It  does  not 
entail  information  collection  and  thus  is 
not  subject  to  the  Papenvcrk  Reduction 
Act  of  1980.  44  U.S.C.  3501  et  seq.  And 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses,  and  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b), 

List  of  Subjects  in  CFR  Part  2 

Administrative  practice  and 
procedure,  reporting  and  record-keeping 
requirements. 

Accordingly,  the  Federal  Trade 
Commission  amends  Title  16,  Chapter  1, 
Subchapter  A,  the  Code  of  Federal 
Regulations  as  follows: 

PART  2— NON-ADJUDICATIVE 
PROCEDURES 

1.  The  authority  for  part  2  continues 
to  read  as  follows: 

Authority:  Sec.  6,  38  Sut.  721;  15  U.S.C. 
46. 

2.  In  §  2.41,  paragraph  (f)(3)  is 
removed. 

3.  In  §  2.41 ,  paragraphs  (f)(4)  and  (5) 
are  redesignated  as  paragraphs  (f)(3)  and 
(4),  respectively. 

By  direction  of  the  Commission. 
Benjamin  L  Berman, 
Acting  Secretary. 

|FR  Doc.  99-20698  Filed  8-10-99:  8:45  am) 
BHJJNG  CODE  6750-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comnilaaion 

18  CFR  Parts  343  and  385 

[Docket  No.  RIIII9»-1 3-001;  Order  No.  602- 
A] 

Complaint  Procedure* 

Issued:  July  28. 1999. 

agency:  Federal  Energy  Regula 

Commission,  DOE. 

ACTION:  Final  rule;  order  on  rehearing 

and  clarification. 

SUMMARY:  On  March  31, 1999,  the 
Federal  Energy  Regulatory  Commission 
(Commission)  issued  a  final  rule  (Order 
No.  602)  revising  its  regulations 
governing  complaints  filed  with  the 
Commission  under  the  Federal  Power 
Act,  the  Natural  Gas  Act,  the  Natural 
Gas  Policy  Act.  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  the 
Interstate  Commerce  Act,  and  the  Outer 
Continental  Shelf  Lands  Act.  A  number 
of  requests  for  rehearing  and 
clarification  of  the  final  rule  were  filed. 
The  general  framework  established  by 
the  complaint  rule  remains  the  same. 
The  order  does,  however,  grant 
rehearing  and  clarification  in  instances 
where  the  suggested  changes  will 
improve  the  new  procediues  and 
contribute  to  ensuring  that  the  process 
allows  the  resolution  of  complaints  in 
the  most  suitable  manner.  The  order, 
among  other  things,  clarified  the  types 
of  relief  that  may  be  granted  with 
respect  to  complaints,  modified  certain 
procedures  concerning  the  treatment  of 
privileged  information  in  complaints 
and  answers,  modified  the  requirement 
concerning  simidtaneous  service  of 
complaints,  and  reduced  the  scope  of 
documentation  required  in  an  answer. 
With  respect  to  changes  made  to  the 
procedxiral  rules  applicable  to  oil 
pipeline  proceedings,  the  order  clarifies 
that  the  Commission  will  be  flexible  in 
its  application  of  the  complaint 
procedures  to  oil  pipelines.  The  order 
also  states  that  the  Commission  did  not 
make  any  changes  to  the  substantive 
regtdations  or  policies  governing  oil 
pipeline  complaints. 
DATES:  The  regulations  are  effective 
September  10, 1999. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 
FOR  FURTHER  MFORMATION  CONTACT: 
David  Faerberg,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington,  DC  20426,  (202)  208-1275. 


SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
dociunent  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Room  2 A. 

ashington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  form^  dociunents  issued  by  the 
Commission  from  November  14, 1994, 
to  the  present.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Home  Page 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Infonnation  Online 
icon.  Dociunents  will  be  available  on 
CIPS  in  ASCn  and  WordPerfect  6.1. 
User  assistance  is  available  at  202-208- 
2474  or  by  E-mail  to 
cips.master@ferc.  fed.  us. 

This  docxunent  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  dociunents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Dociunents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to  rimsmaster@ferc.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RVJ 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  N.E..  Washington,  D.C.  20426. 

Order  on  Rehearing  and  Clarification 

Before  Commissioners:  James  J. 

Hoecker,  Chairman;  Vicky  A.  Bailey, 

William  L.  Massey,  Linda  Breathitt, 

and  Curt  Hebert.  Jr. 

This  order  addresses  a  number  of 
requests  for  rehearing  and  clarification 
of  the  Commission's  final  rule  revising 
its  complaint  procediues.  The  general 
framework  established  by  the  complaint 
rule  remains  the  same.  Tlie  order  does, 
however,  grant  rehearing  and 
clarification  in  instances  where  the 
suggested  changes  will  improve  the  new 
procedures  and  contribute  to  ensuring 
that  the  process  allows  the  resolution  of 
complaints  in  the  most  suitable  manner. 

L  Background 

On  March  31, 1999,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  final  rule  (Order 
No.  602)  revising  its  regulations 


governing  complaints  filed  with  the 
Commission  under  the  Federal  Power 
Act,  the  Natural  Gas  Act,  the  Natural 
Gas  Policy  Act,  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  the 
Interstate  Commerce  Act,  and  the  Outer 
Continental  Shelf  Lands  Act.'  Order  No. 
602  was  designed  to  encourage  and 
support  consensual  resolution  of 
complaints,  and  to  organize  the 
complaint  procedures  so  that  all 
complaints  are  handled  in  a  timely  and 
fair  manner. 

In  order  to  organize  the  complaint 
procedures  so  that  all  complaints  are 
handled  in  a  timely  and  fair  manner,  the 
Commission  revised  Rule  206  of  its 
Rules  of  Practice  and  Procedure.  ^ 
Among  other  things,  the  Commission 
required  that  complaints  meet  certain 
informational  requirements,  required 
answers  to  be  filed  in  a  shorter,  20-day 
time  fr^me,  and  provided  various  paths 
for  resolution  of  complaints,  including 
Fast  Track  processing  for  complaints 
that  are  hi^y  time  sensitive.  The 
Commission  intended  these  changes  to 
ensure  that  the  Conunission  and  all 
parties  to  a  dispute  would  have  as  much 
information  as  early  in  the  complaint 
process  as  possible  to  evaluate  their 
respective  positions.  The  changes  were 
also  intended  to  ensure  that  the  process 
used  to  resolve  a  complaint  would  be 
suited  for  the  facts  and  circumstances 
surrounding  the  complaint,  the  harm 
alleged,  the  potential  impact  on 
competition,  and  the  amount  of 
expedition  needed. 

The  Commission  added  a  new  Ride 
218  providing  for  simplified  procedures 
for  complaints  where  the  amount  in 
controversy  is  less  than  $100,000  and 
the  impact  on  other  entities  is  de 
minimis.  The  Commission  adopted 
these  new  procedures  to  provide  a 
process  by  which  small  controversies 
can  be  resolved  more  simply  and 
expeditiously  than  more  complicated 
matters. 

The  Commission  also  took  a  number 
of  steps  to  support  its  policy  of 
promoting  consensual  resolution  of 
disputes  among  parties  in  the  first 
instance.  The  Commission  pointed  out 
that  the  recently  created  Dispute 
Resolution  Service  will  work  with  all 
those  interested  in  Commission 
activities  to  increase  awareness  and  use 
of  alternative  dispute  resolution  (ADR) 
in  all  areas  the  Commission  regulates. 
The  Commission  emphasized  that  this 
new  service  will  also  help  identify  cases 
appropriate  for  ADR  processes  and 


<  Complaint  Procedures,  Order  No.  602,  m  FERC 
State.  &  Regs.  1 31,071  (1999),  64  FR  17087  (April 
8. 1999). 

218  CFR  385.206  (1998). 
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conduct  ADR  processes,  including 
c  c  nvening  sessions.  To  further  publicize 
ail  id  establish  its  Enforcement  Hotline  as 
viable  alternative  to  the  filing  of  a 
mal  complaint,  the  Commission 
dified  its  current  Enforcement  Hotline 
cedures.^ 
The  Commission  also  revised  its 
emative  dispute  resolution 
lUations  {Rules  604,  605  and  606)-«  to 
nform  to  the  changes  made  by  the 
istrative  Dispute  Resolution  Act 
c  f  1996 '  and  foster  an  environment  that 
{ tomotes  consensual  resolution  of 
disputes  by  eliminating  provisions  in  its 

;ulations  which  were  seen  as  having 
a|  ^hilling  effect  on  the  use  of  ADR. 

The  Commission  also  revised  certain 
sections  of  Part  343,  Procedural  Rules 
J  ipplicable  to  Oil  Pipeline  Proceedings,* 
1 3  conform  to  the  changes  in  the 
Conunission's  complaint  procediues  in 
'^  385  of  the  regulations. 
Requests  for  rehearing  and/or 

fication  of  Order  No.  602  were  filed 
ARCO  Products  Company,  and 
tramar  Diamond  Shamrock 

!)rporation  (ARCO);  A.ssociation  of  Oil 
pe  Lines  (AOPL);  Chevron  Pipe  Line 
)mpany  (Chevron  Pipe  Line);  Chevron 
ducts  Company  (Chevron  Products); 

n  Interstate  Pipelines  (Enron); 
press  Pipeline  Partnership  (Express); 
dicated  Shippers;  Interstate  Natural 
s  Association  of  America  (INGAA); 
luthem  Company  Services,  Inc. 
outhem  Company);  and  the  WUliams 
mpanies.  Inc.  (Williams).  Their 
uests  for  rehearing  and/or 

cation  will  be  addressed  below, 
e  topic  headings  in  the  discussion 
on  are  those  used  in  Order  No.  602. 

Discussion 

The  Commission  continues  to 
^ikcourage  and  support  consensual 
ilasolution  of  complaints  and  reaffirms 
lis  commitment  to  resolving  disputes  in 
^  timely  and  as  fair  a  manner  as 
Possible.  The  Commission  has  reviewed 
ftie  requests  for  rehearing  and  concludes 
tt^at  in  many  instances  the  suggestions 
i  [tr  change  will  improve  the  new 
[  rocedures  and  contribute  to  ensuring 
t  i^at  the  process  allows  the  resolution  of 
omplaints  in  the  most  suitable  manner. 

i  L  Informational  Requirements  for 
i  Tpmplaints 

The  final  rule  revised  Rule  206  of  the 
^bmmission's  Rules  of  Practice  and 
J  "^ocedure  to  require  that  a  complaint 
i{  tisfy  certain  informational 
I E  quirements. 


18  CFR  Part  lb  (1998). 
18  CFR  385.604-606  (1998). 
^Pub.  L.  104-320,  110  Stat.  3870  (October  19, 
^(96). 

^18  CFR  Pan  343  (1998). 


Indicated  Shippers  states  that  Rule 
206(b)  requires  the  complainant  to  state 
whether  informal  procedures  were  used 
to  resolve  the  complaint  prior  to  filing. 
If  such  procedures  were  not  used,  the 
preamble  to  the  final  rule  indicates  that 
the  complainant  must  explain  why. 
However,  the  regulatory  text  does  not 
expressly  require  such  an  explanation. 
Indicated  Shippers  submit  that  the 
regulatory  text  should  be  modified  to 
reflect  the  requirement  that  an 
explanation  be  provided,  as  discussed 
in  the  preamble. 

The  Commission  grants  Indicated 
Shippers'  request.  In  the  final  rule,  the 
Commission  strongly  encouraged  parties 
to  attempt  informal  resolution  of  their 
disputes  prior  to  the  filing  of  a  formal 
complaint.  The  Conunission  therefore 
adopted  the  proposal  in  the  NOPR  that 
parties  be  required  to  explain  whether 
alternative  dispute  resolution  was  tried, 
and,  if  not,  why.  The  regulatory  text 
inadvertently  omitted  this  requirement. 
Therefore,  on  rehearing 
§  385.206(b)(9)(i)  is  revised  to  require  a 
complaint  to  state  "whether  the 
Enforcement  Hotline,  Dispute 
Resolution  Service,  tariff-based  dispute 
resolution  mechanisms,  or  other 
informal  dispute  resolution  procedures 
were  used,  or  why  these  procedures 
were  not  used." 

In  the  final  rule,  the  Commission 
adopted  procedures  to  allow 
complainants  and  respondents  to 
request  privileged  treatment  of 
information  contained  in  a  complaint  or 
answer,  and  for  interested  persons  to 
obtain  the  privileged  version  of  the 
complaint  or  answer.  These  procedures 
are  contained  in  §  385.206(e)  for 
complaints  and  §  385.213(c)(5)  for 
answers. 

On  rehearing,  the  Indicated  Shippers 
assert  that  the  procedure  in  the  final 
rule  creates  the  potential  that 
complainants  would  be  required  to 
provide  confidential  materials  to  non- 
parties. Indicated  Shippers  submit  that 
the  ten-day  period  contemplated  for 
requesting  and  receiving  confidential 
materials  will  conclude  twenty  days 
before  answers  and  interventions  are 
due.  Indicated  Shippers  contend  that  a 
complainant  would  be  required  to 
produce  confidential  material  for  an 
entity  that  had  not  intervened  at  that 
point,  and  might  not  intervene  at  all. 
Indicated  Shippers  propose  that  the 
Commission  cunend  the  rule  to  provide 
that  a  complainant  need  not  disclose 
confidential  material  to  a  non-party. 
Indicated  Shippers  argue  that  ihe 
complainant  should  be  required  to  serve 
the  material  by  the  later  of  (1)  five  days 
after  receipt  of  the  request  or  (2)  the  date 
of  the  requesting  party's  motion  to 


intervene.  Indicated  Shippers  states  that 
because  respondents  are  automatically 
parties,  the  complainant  would  be 
required  to  provide  the  confidential 
materials  to  the  respondent  within  five 
days  of  the  respondent's  request  as 
provided  in  the  final  rule.  In  addition. 
Indicated  Shippers  state  that  an 
interested  person  seeking  to  examine 
the  material  before  the  intervention 
deadline  could  always  intervene  in 
advance  of  the  deadline. 

Indicated  Shippers  argue  that  the 
wording  of  Rule  206(e)(3)  appears  to 
foreclose  any  requests  for  confidential 
materials  once  the  initial  five-day 
period  following  the  filing  of  the 
complaint  has  expired.  Indicated 
Shippers  propose  that  the  Commission 
not  adopt  a  deadline  for  requests  for 
confidential  materials.  Indicated 
Shippers  contend  that  truly  interested 
person  have  an  obvious  motivation  to 
obtain  the  confidential  material  as  soon 
as  possible,  in  order  to  participate 
meaningfully,  and  do  not  need  the 
compulsion  of  a  deadline.  However,  the 
Commission  should  not  eliminate  the 
five-day  deadline  for  complainants  to 
furnish  the  confidential  material  to 
parties  once  a  request  for  such 
information  is  made.  Indicated  Shippers 
submit  that  the  Commission  should 
similarly  modify  the  corresponding 
provisions  of  Rule  213. 

The  Commission  grants  Indicated 
Shippers  request  for  rehearing.  The 
Commission's  intention  in  establishing 
procedures  for  privileged  information 
was  to  allow  a  complainant  to  have 
adequate  protection  for  information  it 
believed  was  commercially  sensitive 
while  allowing  the  respondent  and 
interested  parties  an  opportimity  to 
receive  the  privileged  information  in  a 
meaningful  time  for  filing  answers  and 
comments.  The  Commission  did  not 
intend  for  information  to  be  available  to 
non-parties.  The  Commission  also 
agrees  with  Indicated  Shippers 
argument  that  a  deadline  for  requesting 
privileged  information  is  not  necessary 
because  a  party  has  an  obvious 
motivation  to  receive  the  information 
quickly  in  order  to  meaningfully 
participate  in  the  proceeding.  The 
Commission  will  therefore  make  the 
modifications  suggested  by  Indicated 
Shippers. 

Section  385.206(e)(3).  concerning 
procedures  for  privileged  treatment  of 
information  in  complaints,  will  now 
read: 

The  respondent  and  any  interested  person 
who  filed  a  motion  to  intervene  in  the 
complaint  proceeding  may  make  a  written 
request  to  the  complainant  for  a  copy  of  the 
complete  complaint  The  request  must 
include  an  executed  copy  of  the  protective 
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agreement  and.  for  interested  persons  other 
than  the  respondent,  a  copy  of  the  motion  to 
intervene.  Any  person  may  file  an  objection 
to  the  proptosed  form  of  protective  agreement. 

Section  385.213(c)(5)(iii),  concerning 
procedures  for  privileged  treatment  of 
information  in  answers,  will  now  read: 

The  complainant  and  any  interested  person 
who  has  filed  a  motion  to  intervene  may 
make  a  written  request  to  the  respondent  for 
a  copy  of  the  complete  answer.  The  request 
must  include  an  executed  copy  of  the 
protective  agreement  and,  for  interested 
persons  other  than  the  complainant,  a  copy 
of  the  motion  to  intervene.  Any  person  may 
file  an  objection  to  the  proposed  form  of 
protective  agreement. 

In  the  final  rule,  the  Commission 
stated  that  the  procedures  for  requesting 
privileged  treatment  have  the  advantage 
of  enabling  the  parties  to  resolve 
disclosure  disputes  through  consensual 
agreement  among  themselves  without 
the  need  for  Commission  involvement 
in  every  instance  involving  privileged 
information.  The  Commission  stated 
that  it  could  still  step  in  if  parties  were 
imable  to  agree  on  protective  conditions 
or  expressed  a  need  for  the  added 
assurance  against  disclosure  that  would 
be  offered  by  a  Commission-issued 
protective  order.  The  Commission  stated 
that,  if  necessary,  it  could  develop  a 
model  protective  agreement  akin  to  the 
model  protective  order  developed 
recenUy  by  the  Office  of  Administrative 
Law  Judges. 

While  not  seeking  rehearing.  AOPL 
and  Chevron  Pipe  Line  urge  the 
Commission  to  seek  comments  on  any 
such  model  protective  agreement  before 
adopting  it.  Their  concerns  stem  firom 
the  fact  that  what  may  be  an  acceptable 
protective  agreement  for  the  natural  gas 
and  electric  industries  may  not  be 
acceptable  for  an  oil  pipeline  subject  to 
Section  15(13)  of  the  Interstate 
Commerce  Act.  Section  15(13)  of  the 
Interstate  Commerce  Act  makes  it  a 
crime  for  an  oil  pipeline  to  divulge 
information  regarding  its  shippers.  In 
Chevron  Pipe  Line's  view,  the  only 
manner  in  which  it  can  provide  Section 
15(13)  information  to  another  party  in  a 
proceeding  (absent  the  shipper's 
consent)  is  if  the  protective  agreement 
limits  the  availability  of  that 
information  to  outside  counsel  and 
expert  witnesses.  Chevron  Pipe  Line 
submits  that  the  model  protective 
agreement  adopted  by  the  Chief  Judge, 
referenced  by  the  Commission  in  Order 
No.  602.  does  not  include  that 
limitation. 

The  Commission  understands  the 
concerns  of  the  oil  pipeline  industry 
and  does  not  intend  to  adopt  any  model 
protective  agreements  or  orders  without 
input  from  the  affected  industries,  ff,  in 


the  futiue,  the  Commission  determines 
that  obtaining  consensual  agreement 
concerning  privileged  information  is 
proving  problematic,  the  Commission 
will  then  decide  how  to  proceed  in 
crafting  model  protective  agreements  or 
orders. 

Southern  Company  asserts  that  while 
deadlines  are  imposed  for  filing 
answers,  complainants  are  under  no 
obligation  to  initiate  the  grievance 
process  within  any  particular  timeframe 
after  the  occurrence  of  the  event  giving 
rise  to  the  dispute.  This  disparate 
treatment  would  allow  complainants  to 
spend  unlimited  time  preparing  a 
detailed  complaint,  complete  with 
supporting  expert  witness  testimony 
and  exhibits.  The  respondent  would 
then  only  have  twenty  days  to 
investigate  the  facts,  perform  any 
needed  research  and  prepare  an  answer. 
Such  an  approach  is  unfair  and  raises 
serious  due  process  questions.  Southern 
Company  requests  that  the  Commission 
revise  the  complaint  procedures  to  limit 
availability  of  expedited  adjudication  to 
instances  when  the  complainant  shows 
that  it  initiated  the  grievance  resolution 
process  promptly  following  the 
occiurence  of  the  event  that  underlies  ■ 
the  dispute.  In  this  regard,  it  would  be 
reasonable  for  complainants  to  initiate 
the  process  within  the  same  time  frames 
applicable  for  respondents  to  submit  an 
answer.  Southern  Company  asserts  that 
if  a  complainant  is  unable  to  initiate  the 
process  within  those  deadlines,  it  would 
be  unreasonable  to  require  respondents 
to  answer  within  those  timeframes. 
Southern  Company  contends  that  such 
an  approach  should  not  bar  complaints 
that  do  not  meet  the  deadlines,  but  the 
abbreviated  timeframes  for  answers  and 
Commission  action  set  forth  in  the  final 
rule  should  not  apply  to  those 
complaints. 

The  Commission  denies  Southern 
Company's  request  for  rehearing. 
Southern  Company's  request  is 
essentially  that  a  complainant  be 
required  to  file  a  complaint  within  20 
days  after  the  occiurence  of  the  event 
underlying  the  complaint.  In  the 
Commission's  view,  this  sort  of  "statute 
of  limitations"  requirement  is 
inappropriate.  The  Commission  and  the 
parties  would  become  bogged  down 
unnecessarily  in  details  concerning 
what  is  the  event  or  occurrence  which 
gave  rise  to  the  complaint,  and  fitim 
what  event  the  deadline  should  run. 
Complainants  have  an  incentive  to  file 
their  complaints  as  quickly  as  possible 
so  that  they  may  obtain  prompt  relief, 
where  appropriate.  Further,  given  the 
more  detailed  filing  requirements  set 
forth  in  the  complaint  rule,  it  would  be 
burdensome  to  require  a  complainant  to 


file  a  complaint  within  20  days  after  the 
event  giving  rise  to  the  complaint. 
Nevertheless,  the  Commission  clarifies 
that  if  a  respondent  wants  additional 
time  to  file  an  answer  it  may  request  it. 
The  Commission  would  consider  a  long 
time  elapsed  between  the  event  giving 
rise  to  the  complaint  and  the  filing  of 
the  complaint  as  a  factor  justifying  an 
extension  of  time.  The  Commission  will 
be  flexible  in  considering  requests  for 
extension  and  will  favor  granting  them 
in  circiunstances  where  an  extension 
will  foster  development  of  a  complete 
record  early  in  the  complaint  process. 

B.  Informal  Resolution 

Throughout  the  final  rule  the 
Commisision  reiterated  its  interest  in 
strongly  encouraging  parties  to  attempt 
informal  resolution  of  their  dispute.  In 
that  regard  the  Commission  had 
requested  information  on  what 
professional  assistance  the  Commission 
might  provide  to  facilitate  informal 
dispute  resolution.  In  response  a 
number  of  parties  requested  publication 
of  complaints  on  the  Commission's  web 
site,  a  complaint  status  report  on  the 
Commission's  web  site,  or  a  procedural 
hodine  concerning  a  party's  options  for 
complaints.  The  Commission  stated  that 
although  it  could  put  certain  basic 
information  about  a  party's  options  in 
filing  a  complaint  on  the  FERC 
Homepage,  the  idea  of  a  complaint 
status  report,  as  well  as  other  electronic 
access  issues  relating  to  complaints, 
would  be  considered  as  part  of  the 
Commission's  broader  review  of  its 
information  technology  capabilities  as 
well  as  the  proceeding  in  Docket  No. 
PL98-1-000  concerning  public  access  to 
information  and  electronic  filing. 

Indicated  Shippers  assert  the  final 
rule  creates  the  potential  that  interested 
persons  not  actually  served  with  a 
complaint  will  not  become  aware  of  the 
complaint  in  time  to  intervene  and 
present  their  legal  positions  and  factual 
support  in  a  timely  manner.  The  late- 
filed  and  or  incomplete  interventions 
and  answers  which  could  result  bom 
inadequate  notice  may  bog  down  the 
complaint  proceedings  with  piecemeal 
record  development  and  due  process 
issues. 

Given  that  the  Commission  accepts 
certain  types  of  filings  electronically, 
Indicated  Shippers  believe  that  the 
Commission  should  be  able  to  post  the 
full  text  of  complaints  on  its  web  site. 
At  a  minimum,  the  Commission  should 
post  on  its  homepage  a  centralized  list 
of  pending  complaints,  comparable  to 
the  rate  filings  list  on  the  Commission's 
gas  page,  which  provides  access  to  files. 
The  listing  should  include  (1)  the  names 
of  the  complainant  and  respondent,  (2) 
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I  \ie  docket  number  assigned,  (3)  the  date 
le  complaint  was  filed,  and  (4)  whether 
le  complaint  included  confidential 
'  irmation  submitted  under  Part  388, 
If  which  execution  of  a  confidentiality 
Agreement  would  be  required  to  obtain 
access.  With  this  information, 
otentially  affected  parties  reviewing 
e  Commission's  homepage  could  then 
iccess  the  notice  via  the  Commission 
nances  Posting  System  (CIPS)  and  the 
implaint  itself  via  the  Records  and 
brmation  Management  System  (RMS). 
In  the  alternative,  the  Commission 
iovld  require  the  regulated  entity  to 
\  rhich  the  complaint  relates  to  post  the 
( omplaint,  or  notice  of  the  complaint 
i  Deluding  filing  date  and  docket  ntunber 
( if  the  regulated  entity's  electronic 
lulletin  board  or  web  page. 

The  Commission  agrees  that  Indicated 
Ihippers'  suggestion  to  include  basic 
nformation  on  the  Commission's 
lomepage  is  reasonable  and  may  prove 
teneficial  in  notifying  potential  parties 
i  f  issues  in  a  complaint  affiect  them.  The 
I  ]ommission's  goal  continues  to  be  to 
irovide  the  public  with  as  much 
nformation  as  possible  with  respect  to 
I  omplaints  and  the  complaint  process. 
'  lierefore,  the  Commission  will  be 
t  dding  to  its  Homepage  a  list  of  all 
( omplaints  pending  with  the 
I  >)mnussion.  The  list  will  include  the 
:  nformation  suggested  by  the  Indicated 
:  ihippers. 

( 7.  Simultaneous  Service 

In  the  final  rule,  the  Commission 

I  idopted  §  385.206(c)  to  read  as  follows: 

Any  person  filing  a  complaint  must  serve 

I I  copy  of  the  complaint  on  the  respondent, 
I  ^Bcted  regulatory  agencies,  and  others  the 
I  omplainant  reasonably  knows  may  be 

<  xpected  to  be  affected  by  the  complamt. 

!  tervice  must  be  simultaneous  with  filing  at 
I  be  Commission  for  respondents  and  affected 
I  ntities  in  the  same  metropolitan  area  as  the 
t  omplainant.  Simultaneous  or  overnight 
I  ervice  is  acceptable  for  respondents  and 
I  Ifocted  entities  outside  the  complainant's 
1  aetropolitan  area.  Simultaneous  service  can 
I  le  accomplished  through  electronic  mail,  fax, 

<  ocpress  delivery,  or  messenger. 

On  rehearing,  AOPL  and  Chevron 
pe  Line  assert  that  service 
lultaneous  with  filing  should  be  by 
d.  £euc  or  electnmic  mail  unless 
lemonstrably  impossible.  AOPL  states 

it  while  hand  service  is  certainly 
lependent  on  the  geographic  proximity 
4f  the  complaint  and  respondent,  £ax 
I  ind  electronic  mail  are  not.  AOPL 
i  ubmits  that  there  is  no  reason  why  a 
]  espondent  should  not,  at  a  minimum, 
;et  a  copy  of  the  complaint  the  day  it 
t  filed  unless  complainant  can  prove 
here  was  no  fax  or  electronic  mail 
ervice  available  because  of 


circiunstances  outside  the 
complainant's  control.  A  copy  of  the  full 
filing  should  then  follow  by  overnight 
mail.  Chevron  Pipe  Line  asserts  that 
there  is  no  practical  distinction  that 
simultaneous  service  is  required  only  if 
the  respondent  is  in  the  same 
metropolitan  area  as  the  complainant — 
that  distinction  does  not  take  account  of 
the  real-life  considerations  involved  in 
filing  complaints  with  the  Conunission. 
If  the  enti^  filing  the  complaint  is 
located  outside  tibe  Washington,  O.C. 
area,  it  will  generally  file  the  complaint 
with  the  Commission  by  next  day 
delivery  or  by  mail.  In  that  case,  there 
is  no  reason  that  the  complainant 
cannot  serve  the  respondent  on  the 
same  day  as  the  complaint  is  filed, 
regardless  of  where  the  respondent  is 
located.  Chevron  Pipe  Line  asserts  that 
the  Commission  should  remedy  this 
unnecessary  distinction  and  require 
simultaneous  service  of  all  complaints 
on  the  respondent,  while  allowing  next 
day  service  on  any  other  required  entity. 

"The  Commission  grants  the  requests 
for  rehearing.  The  Commission 
concludes  that  the  reference  to  a 
"metropolitan  area"  in  the  regulations 
could  lead  to  unreasonable  results.  For 
example,  as  Chevron  Pipe  Line  points 
out,  imder  the  regulation  as  written,  a 
Washington,  D.C.  law  firm  filing  a 
complaint  on  behalf  of  a  Houston  client 
would  have  to  make  simultaneous 
service  on  a  Houston  respondent,  while 
service  on  a  Philadelphia  or 
Washington,  D.C.  respondent  cotdd  be 
the  next  day.  Therefore,  §  385.206(c) 
will  be  revised  to  require  simultaneous 
service  on  the  respondent  regardless  of 
the  respondent's  location.  The 
complainant  should  take  all  reasonable 
steps  to  serve  the  respondent 
simultaneous  with  filing  at  the 
Commission.  Simultaneous  or  overnight 
service  will  be  acceptable  for  all  other 
affected  entities.'' 

INGAA  seeks  clarification  that  as  part 
of  the  service  requirement,  parties  must 
serve  the  complaint  on  the  corporate 
official  appointed  to  receive  such 
service  by  the  regulated  entity.  Thus,  all 
Commission-regulated  entities  should 
be  required  to  appoint  an  official  to 
receive  service  of  complaints,  which 
official  is  to  be  designated  on  the 
company's  electronic  bulletin  board  or 
web  site.  INGAA  states  that  absent  this 
requirement,  a  complaint  served  on  a 
corporation  Mdthout  identifying  a 
specific  individual  recipient  could  be 


''  The  Commission  is  also  revising  section 
385.206(c)  to  require  that  simultaneous  service  by 
electronic  mail  must  be  in  accordance  with  section 
385.2010(f)(3)  as  promulgated  in  Order  No.  604. 
Electronic  Service  of  Documents,  87  FERC 1 61.205 
(199«). 


misrouted  or  its  significance 
overlooked.  INGAA  submits  that  by  the 
time  the  responsible  officials  become 
aware  that  a  complaint  has  been  filed, 
a  large  portion  of  time  for  answering 
may  have  been  lost,  adversely  affecting 
the  completeness  and  timeliness  of  the 
answer.  INGAA  asserts  that  a  uniform 
requirement  that  every  regulated  entity 
appoint  a  corporate  official  responsible 
for  receiving  service  of  complaints,  and 
a  corollary  requirement  that 
complainants  serve  that  official  direcdy, 
will  ensine  that  responses  to  those 
complaints  are  filed  expeditiously,  thus 
fiuthering  the  goals  of  the  final  rule. 

The  Commission  finds  INGAA's 
suggestion  to  be  reasonable  given  the 
shorter  amount  of  time  respondents 
have  to  answer  a  complaint  imder  the 
revi.sfnl  regulations.  The  requirement 
that  a  corporate  official  be  designated  to 
receive  service  of  complaints  should 
ensure  expeditious  receipt  and  handling 
of  complaints  by  regulated  entities.  The 
Commission  concludes  that  designating 
a  corporate  official  to  receive  service 
would  also  be  of  benefit  in  other  types 
of  proceedings.  The  Commission 
therefore  is  issuing  a  notice  of  proposed 
rulemaking  concurrentiy  with  this  order 
proposing  to  add  a  new  section  (i)  to 
§  385.2010  (Rule  2010)  to  require  that  all 
entities  regulated  by  the  Commission 
designate  corporate  officials  or  other 
persons  to  receive  service  of  certain 
types  of  pleadings  where  a  person  to 
receive  service  has  not  otherwise  been 
designated  tmder  the  Commission's 
regulations. 

D.  Time  Period  for  Answers,  Comments 
and  Interventions    .^ 

Section  385.206(f)  adopted  in  the  final 
rule  requires  that  answers,  interventions 
and  comments  to  a  complaint  must  be 
filed  within  20  days  after  the  complaint 
is  filed  or,  in  cases  where  the 
complainant  requests  privileged 
treatment  for  information  in  its 
complaint,  30  days  after  the  complaint 
is  filed. 

On  rehearing,  AOPL  asserts  that  the 
time  to  answer  should  nm  from 
issuance  of  the  notice  of  the  complaint 
AOPL  argues  that  there  is  a  real 
potential  that  interested  parties  who 
may  be  indirectly  affected  by  a 
complaint  may  not  be  among  those  that 
woidd  normally  receive  a  copy  of  the 
complaint.  Thus,  not  being  served  imder 
the  Commission's  nUes,  they  may  not 
learn  of  the  complaint  imtil  much  of  the 
already  limited  answer  period  has 
passed.  AOPL  submits  that  much  would 
be  gained  trom  a  due  process 
standpoint,  and  little  would  be  lost  in 
terms  of  time,  if  the  response,  comments 
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and  intervention  period  began  to  run 
from  the  issuance  of  the  notice. 

The  Commission  recognizes  that  there 
may  be  interested  persons  who  may  not 
receive  service  of  the  complaint  even 
using  the  broad  category  of  "others  the 
complainant  reasonably  knows  may  be 
expected  to  be  affected  by  the 
complaint,"  as  required  for  service  in 
Rule  206(c).  Nevertheless,  in  the 
Commission's  view,  the  time  for  filing 
answers  should  be  determined  from  the 
date  of  filing  of  the  complaint,  rather 
than  the  notice.  The  Commission  has 
found  that  in  most  instances  interested 
parties  are  capable  of  responding  to 
filings  in  a  thoroughly  capable  manner 
even  when  doing  so  imder  time 
requirements  shorten  than  those  for 
answers  to  complaints.^  In  addition, 
AOPL's  concerns  should  b«  allnviated 
by  the  fact  that  the  Commission  wlU  be 
posting  basic  information  on  a 
complaint  on  the  Commission's  web  site 
when  it  is  received.  This  will  permit 
interested  persons  to  have  the  same 
amount  of  time  to  file  answers, 
interventions,  or  comments  as  parties 
served  imder  the  regulations,  llie 
Commission  also  will  remain  flexible  in 
considering  the  circumstances 
supporting  any  requests  for  extension  of 
time  to  answer. 

AOPL  and  Express  assert  that  to  the . 
extent  that  the  parties  wish  to  piusue 
dispute  resolution  prior  to  the  answer 
due  date,  the  Commission  should  toll 
the  answer  period.  If  the  complainant 
and  the  respondent  agree  to  stay  the 
answer  in  order  to  pursue  settlement 
negotiations  or  some  form  of  dispute 
resolution,  the  Commission  should 
support  such  action.  AOPL  and  Express 
contend  that  the  Commission's  rules 
should  be  modified  to  permit  stay  of  the 
answer  if  settlement  is  being  actively 
pursued. 

The  Commission  will  entertain 
requests  to  extend  the  time  for  answers 
pending  the  outcome  of  settlement 
negotiations  or  alternative  dispute 
resolution.  This  is  in  keeping  with  one 
of  the  principles  of  the  complaint  rule 
of  encouraging  consensual  resolution 
where  possible.  A  further  change  to  the 
regulations  to  recognize  this,  however, 
is  unnecessary.  The  parties  can  simply 
file  a  motion  pursuant  to  §  385.2008 
requesting  an  extension  of  time  within 
which  to  file  an  answer. 

Chevron  Pipe  Line  contends  that  the 
Commission  should  restore  30  days  as 
the  generally  applicable  period  for  filing 
an  answer.  Chevron  Pipe  Line  asserts 


"  See.  for  example.  18  CFR  154.210,  which 
requires  that  protests  to  tarilT  filings  under  section 
4  of  the  Natural  G*s  Act  must  be  filed  not  later  than 
12  days  after  the  date  of  the  tariff  filing. 


that  a  20  calendar  day  response  period, 
especially  with  next  day  service,  does 
not  permit  sufficient  time  in  which  to 
research  the  facts  and  issues  raised  by 
a  complex  complaint  and  prepare  a 
written  response.  Chevron  Pipe  Line 
argues  that  it  is  unnecessary  to  shorten 
the  standard  period  to  20  calendar  days, 
especially  since  the  Commission  is 
establishing  procedures  in  which 
answers  to  extremely  time  sensitive 
complaints  may  be  required  in  a  shorter 
period  imder  fast  track  processing.  If  the 
Commission  believes  that  fast  track 
processing  is  not,  by  itself,  sufficient  to 
handle  time-sensitive  matters,  it  should 
amend  its  rules  to  allow  a  complainant 
to  seek  a  shortening  of  the  answering 
period  when  it  files  its  complaint,  upon 
the  proper  showing.  Chevron  Pipe  Line 
submits  that  under  such  a  procedure, 
the  answer  would  be  filed  more  quickly, 
but  the  complainant  would  be  accorded 
standard,  not  fast  track,  processing. 
Chevron  Pipe  Line  asserts  that  by 
allov«ang  only  20  calendar  days  and  by 
beginning  the  period  with  the  filing  of 
the  complaint  rather  than  its  service,  the 
Commission  is  actually  allotting  less 
time  for  answers  to  complaints  filed 
with  it  than  is  allotted  for  complaints 
filed  in  federal  court.  Chevron  Pipe  Line 
states  that  Rule  12  of  the  Federal  Rules 
of  Civil  Procedure  provide  that  answers 
must  be  filed  within  20  days  of  service 
of  the  summons  and  complaint. 

The  Commission  denies  Chevron  Pipe 
Line's  request  for  rehearing.  The 
Commission  considers  twenty  days  to 
be  appropriate  because  it  provides  a 
respondent  with  a  sufficient  amount  of 
time  to  answer  a  complaint  while 
furthering  the  goal  of  speeding  up  the 
complaint  resolution  process.  In 
addition,  as  more  fully  discussed  below, 
the  Commission  is  modifying  the 
requirement  that  respondents  provide 
"all  documents  supporting  the  answer" 
to  "dociunents  supporting  the  answer." 
This  will  lessen  the  burden  on 
respondents  when  they  are  preparing 
their  answers.  Finally,  as  also  discussed 
below,  and  as  touched  on  earlier,  where 
good  cause  is  shown,  the  Commission 
will  give  respondents  more  time  to  file 
an  answer. 

Williams  luges  the  Commission  to 
clarify  that  Rule  2008  of  the 
Commission's  Rules  of  Practice  and 
Procedure  is  applicable  to  the  complaint 
procedures  and  that  the  Commission 
will  grant  extensions  of  time  to  respond 
to  complaint  for  good  cause  shown. 
Williams  is  concerned  that  in  certain 
instances  it  may  be  impossible  to  meet 
the  accelerated  deadlines  set  forth  in  the 
complaint  procedures. 

The  Commission  clarifies  that  parties 
may  file  requests  for  extensions  of  time 


with  respect  to  filing  pleadings  in  a 
complaint  case  and  the  Commission 
may  grant  such  requests  pursuant  to 
Rule  2008.  As  stated  earlier,  the 
Commission  will  consider  extending  the 
time  for  answering  when  an  extension 
will  further  the  goal  of  ensuring  as 
complete  a  record  as  possible  early  in 
the  complaint  process. 

The  Commission  will  also  be  making 
a  conforming  change  to  Rule  213(d). 
That  section  currently  states  that 
answers  to  pleadings  are  due  30  days 
after  the  filing  of  the  pleading  or,  if  a 
notice  is  published  in  the  Federal 
Register,  30  days  after  the  publication  of 
the  notice.  The  Commission  will  modify 
the  regulation  so  it  will  not  be 
applicable  to  answers  to  complaints. 
This  conforming  change  should  have 
been  made  in  the  Final  Rule  but  was 
overlooked. 

> 

D.  Revisions  to  Oil  Pipeline  Regulations 

The  final  rule  revised  certain  sections 
of  Part  343.  Procedural  Rules  Applicable 
to  Oil  Pipeline  Proceedings,  to  conform 
with  the  changes  to  the  Commission's 
complaint  procedures. 

AOPL,  Chevron  Products,  and  Express 
assert  that  the  Commission  should 
exclude  oil  pipelines  from  the  new  rules 
and  leave  the  distinctly  different  and 
entirely  separate  oil  pipeline  complaint 
procedures  in  place.  Petitioners  assert ' 
that  the  Commission's  own  discussion 
of  the  need  for  the  new  procedures  only 
cited  transitions  in  the  natural  gas  and 
electric  industries  as  the  motivation  for 
the  new  rules.  They  argue  that  nowhere 
in  that  discussion  does  the  Commission 
recognize  any  transition  or  other 
development  occiuring  in  the  oil 
pipeline  arena  militating  for  change. 
Fiuther,  petitioners  assert  that  the  very 
nature  of  the  issues  traditionally 
addressed  in  the  oil  pipeline  arena  are 
far  more  complex  and  factually  based 
than  the  more  generic,  policy  oriented 
disputes  currently  arising  in  the  natural 
gas  and  electric  sectors. 

The  Commission's  purpose  in  revising 
the  oil  pipeline  regulations  was  to 
ensvae  the  consistency  of  the  complaint 
procedures  for  all  industries  regulated 
by  the  Commission,  while  preserving 
the  rate  complaint  standards  adopted  as 
an  integral  part  of  the  package  of 
ratemaking  changes  enacted  in  response 
to  the  Energy  Policy  Act  of  1992.  In  the 
Commission's  view,  this  purpose  is  still 
valid.  Nevertheless,  the  Commission 
recognizes  that  the  oil  pipeline  industry 
is  not  undergoing  the  same  changes  as 
the  electric  and  gas  industries.  Tlie 
Commission  also  acknowledges  that 
complaint  cases  against  oil  pipelines  in 
many  instances  may  not  require  or  lend 
themselves  to  the  type  of  faster  decision 
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c  ontemplated  by  the  complaint  rule. 
I  Lccordingly,  where  the  nature  of  a 
c  omplaint  against  an  oil  pipeline  may 
I  iot  fit  neatly  into  the  complaint 
1  ssolution  paths  adopted  in  the  Final 
I  ;ule,  the  Commission  will  be  flexible 
E  nd  devise  a  suitable  procedure  that 
\  rill  ensure  resolution  of  the  dispute  in 
E  maimer  that  best  serves  all.  Such  an 
E  pproach.  which  applies  to  other 
I  omplaints  as  well,  is  best  applied  on  a 
( ase-by-case  basis,  rather  than  through 
( hanges  to  the  complaint  regulations. 
ARCO  asserts  that  the  standard  of 

substantially  in  excess"  of  cost  based 
^tes^  is  illegal  and  inconsistent  with 
1  [le  decision  of  the  Court  of  Appieals  for 
me  District  of  Coliunbia  circuit  in 
i  ^aimers'  Union  Central  Exchange,  Inc. 

t  al.  V.  FERC,  734  F.2d  1486, 1510  (D.C. 
Cir.).  cert,  denied.  469  U.S.  1034  (1984). 
J IRCO  asserts  that  the  final  rule  fails  to 
!  tate  all  requirements  for  qualifying  for 
<  tr  complaining  against  "market-based" 
1  ates,  and  is  thus  inconsistent  with 
fanners  Union  II.  ARCO  contends  that 
e  final  rule  conflicts  with  the  actual 

ractice  of  the  Commission  with  respect 
requirements  for  a  complaint  against 

ost-based  or  market-based  rates.  One  or 
e  other  must  conform.  ARCO  submits 
it  the  final  nUe,  if  it  encompasses  the 
process  now  in  effect,  discriminates 

[gainst  shippers  seeking  redress  of 

rievances  against  oil  pipelines  and 

esults  in  the  effective  refusal  of  the 
i  [gency  to  do  its  statutory  duty  of 
( insuring  that  all  rates  are  just  and 
]  easonable.  ARCO  contends  that  the 
I  Commission's  new  complaint  process 

or  shippers  seeking  rate  redress  from 
( til  pipelines  will  require  six  different 
{ ind  sequential  order,  all  subject  to 

udicial  review. 

In  the  Final  Rule  the  Commission 
^ade  only  two  procedural  changes  to 
^  he  oil  pipeline  regulations  with  respect 
1  o  complaints.  First,  depending  on 
'  vhether  the  complaint  involved  rate  or 
1  ion-rate  matters,  certain  information 

equirements  in  Rule  206  would  have  to 

le  followed.  Second,  the  Commission 
1  squired  that  answers  to  complaints 
:  nust  be  filed  within  20  days  after  the 
I  romplaint  is  filed.  The  Commission  did 
:  lot  make  any  changes  to  the  substantive 
]  egulations  or  policies  governing  oil 


*The  standard  is  set  forth  in  §  343.2(c)  of  the 
I  bmmission's  regulations  and  refers  to  the  standard 
or  challenging  rates  established  under  the  indexing 
I  egulations  of  §  342.3  and  the  standard  for 
hallenging  settlement  rates  established  under 
!  342.4(c).  The  standard  was  established  in  Order 
)o.  561,  Revisions  to  Oil  Pipeline  Regulations 
!  Pursuant  to  the  Energy  Policy  Act  of  1992,  FERC 
Itats.  &  Regs.  (Regulation  Preambles  199-1996) 
1 30.965  (1993).  58  FR  58753  (November  4. 1993). 
trder  on  reh'g.  Order  No.  561-A,  FERC  Stats.  & 
legs.  (Regulation  Preambles  1991-1996)  §  31.000 
1994).  59  FR  40243  (August  8, 1994). 


pipeline  complaints.  ARCO's  assertion 
in  its  request  for  rehearing  that 
standards  used  to  examine  different 
types  of  rates  are  inconsistent  with 
various  court  cases  is  inapposite 
because  the  complaint  rule  did  not 
make  any  changes  to  oil  pipeline 
ratemaking  standards. '<>  Accordingly, 
ARCO's  request  for  rehearing  is  denied. 

E.  Content  of  Answers 

Section  385.213(c)(4)  adopted  in  the 
final  rule  requires  that  answers  include 
"all  documents  that  support  the  facts  in 
the  answer  in  possession  of,  or 
otherwise  attainable  by,  the  respondent, 
including,  but  not  limited  to,  contracts, 
affidavits,  and  testimony." 

On  rehearing,  AOPL,  Chevron  Pipe 
Line  and  Express  assert  that  the 
requirements  for  answers  are  too 
complex  and  burdeu!>uuie.  AOPL  asserts 
that  the  final  rule  applies  parallel 
requirements  for  supporting  affidavits, 
testimony  and  dociunentation  for 
complaint  and  answer  alike.  AOPL 
submits  that  for  practical  and 
procedural  reasons,  this  parallelism  is 
both  unreasonable  and  unnecessary. 
AOPL  argues  that  respondents  should 
be  required  to  demonstrate  in  their 
answers  the  natvue  of  the  factual 
conflict  posed  by  the  complaint.  They 
should  not  be  required  to  file  a 
responsive  case  in  chief  accompanied 
by  "all  documents"  that  would  support 
their  position.  AOPL  contends  that  the 
Commission  should  seek  a  middle 
groimd  between  the  new  requirements 
and  the  prior  rule.  Chevron  Pipe  Line 
asserts  that  requiring  the  provision  of  all 
documents  may  be  construed  as  moving 
discovery  to  the  answering  stage  of  a 
proceeding.  Chevron  Pipe  Line  argues 
that  the  reference  to  "testimony"  is 
unnecessary,  since  factual  support  can 
be  provided  through  affidavits,  and  is 
procedurally  confusing,  since  testimony 
usually  means  a  party's  case  developed 
after  necessary  discovery.  Chevron  Pipe 
Line  suggests  that  the  Commission 
remove  the  word  "all"  from  before 
dociunents  and  by  deleting  the  reference 
to  "testimony"  in  Rule  213(c)(4). 
Chevron  Pipe  Line  states  that  the  rule 
would  then  call  for  a  provision  of 


'0  Section  13(1)  of  the  Interstate  Commerce  Act 
provides  that  anyone  can  file  a  complaint  against 
"anything  done  or  omitted  to  be  done  by  any 
common  carrier  *  *   *"  Thus,  any  complaint 
agajnst  an  oil  pipeline's  market-based  rates  would 
fall  under  this  provision  and  the  burden  would  fell 
to  the  complainant  to  establish  that  those  rates  are 
no  longer  just  and  reasonable.  The  Commission  has 
not  established  an  evidentiary  standard  for 
adjudicating  such  complaints  in  this  or  any  other 
proceeding.  As  for  challenges  to  rates  deemed  just 
and  reasonable  under  Section  1803(a)  of  the  Energy 
Policy  Act,  the  Act  itself  at  Section  1803(b) 
establishes  a  "substantial  change"  standard  that  a 
complainant  must  meet. 


documents  supporting  the  facts  in  the 
answer.  Chevron  Pipe  Line  submits  that 
respondents  will  be  properly  motivated 
to  include  supporting  dociunents, 
especially  since  they  will  be  aware  that 
certain  matters  can  be  decided  on  the 
basis  of  the  complaint  and  answer 
alone.  Chevron  Pipe  Line  also  contends 
that  the  Commission's  regulation  should 
provide  that  when  time  to  file  an  answer 
is  shortened  for  fast  track  processing, 
the  respondent  is  required  to  provide 
only  readily  accessible  documents. 

The  Commission  concludes  that  it 
would  be  reasonable  to  require 
respondents  to  provide  "documents  that 
support  the  facts  in  the  answer"  as 
opposed  to  "all  documents  that  support 
the  facts  in  the  answer."  The  reference 
to  "all  documents"  could  be  considered 
a  burdunsume  requirement  given  that 
respondents  have  20  days  to  file  an 
answer.  The  Commission's  intent  was 
not  to  move  discovery  to  an  earlier  stage 
of  the  proceeding  but  rather  to  ensure 
that  an  answer  was  properly  supported 
by  documentation.  In  the  (Commission's 
view,  a  respondent  will  be  motivated  to 
provide  all  relevant  documents  that 
support  its  case,  even  if  "all 
documents"  are  not  required.  Since  a 
complaint  case  may  be  decided  on  the 
pleadings  alone,  a  respondent  runs  the 
risk  of  an  adverse  decision  if  it  decides 
to  withhold  dociunents  beneficial  to  its 
position.  The  requirements  for  an 
answer  need  nut  parallel  and  be  as 
stringent  as  those  for  a  complaint 
because  it  is  the  complainant  who  bears 
the  burden  of  proof.  Accordingly,  the 
Commission  will  grant  rehesuing  and 
strike  the  word  "all"  before  the  word 
documents  in  §  385.213(c)(4). 

The  (Dommission  clarifies  that  the 
reference  to  testimony  in  §  38S.213(c)(4) 
does  not  require  a  respondent  to  prepare 
new  testimony  for  a  particular 
complaint  proceeding.  In  order  to  avoid 
any  confusion,  the  Commission  will 
delete  the  reference  to  "testimony"  in 
§  385.213(c)(4).  ■  >  The  references  to 
"contract,  affidavits,  and  testimony"  in 
both  §  385.206(b)(8)  and  §  385.213(c)(4) 
were  intended  to  be  examples  of  the 
types  of  documentation  that 
complainants  and  respondents  could 
provide.  If  it  wishes,  a  party  may 
prepare  and  submit  testimony  for  a 
complaint  proceeding.  It  is  more  likely, 
however,  that  a  party  would  provide 
preexisting  testimony  which  could  shed 
light  on  an  issue  raised  in  the 
proceeding.  Such  testimony,  for 
example,  could  be  prior  testimony  in 


' '  The  Commission  is  also  making  the  same 
change  in  §  385.206(b)(8). 
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another  case  describing  certain  aspects 
of  a  pipeline's  operations. 

Given  the  short  time  frame  for  an 
answer  when  a  complaint  is  assigned  to 
the  Fast  Track  process,  the  Commission 
will  look  at  the  practicalities  of  a 
respondent  being  able  to  answer  a 
complaint  with  extensive  detail  and 
documentation  on  a  case-by-case  basis. 
This  assiirance  should  alleviate  Chevron 
Pipe  Line's  concerns. 

Indicated  Shippers  assert  that  the 
final  rule  requires  the  respondent  to 
serve  its  answer,  without  any 
confidential  material  and  accompanied 
by  a  form  of  protective  agreement,  to 
each  entity  that  has  been  served 
piusuant  to  Rule  206.  It  is  possible, 
however,  that  an  interested  pwson  that 
was  not  served  by  the  complainant 
would  have  intervened  in  the  complaint 
docket  before  the  respondent  files  the 
answer.  Indicated  Shippers  submit  that 
such  entities,  as  parties,  should  receive 
service  of  the  response,  including  a  form 
of  protective  agreement  if  the  response 
contains  confidential  material.  Indicated 
Shippers  assert  that  Rule  213  should 
reflect  this  requirement. 

Indicated  Snippers'  request  is 
reasonable,  and,  accordingly,  the 
Commission  grants  rehearing.  To  allow 
for  the  possibility  of  a  person 
intervening  early  who  would  like  to  be 
served  the  answer,  §  385.213(c)(5)(ii) 
wiU  be  modified  to  read  "A  respondent 
must  provide  a  copy  of  its  answer 
without  the  privileged  information  and 
its  proposed  form  of  protective 
agreement  to  each  entity  that  either  has 
been  served  pursuant  to  §  385.206(c)  or 
whose  name  is  on  the  official  service  list 
for  the  proceeding  compiled  by  the 
Secretary." 

F.  Complaint  Resolution  Paths 

Section  385.206(g)  adopted  in  the 
final  rule  describes  a  number  of 
procedural  options  that  the  Commission 
may  use  to  resolve  issues  raised  in 
complaints.  These  complaint  resolution 
paths  are  (1)  alternative  dispute 
resolution,  (2)  decision  on  the  pleadings 
by  the  Commission,  and  (3)  hearing 
before  an  ALJ.  Where  a  highly  credible 
claim  for  relief  is  presented,  and  a 
persuasive  showing  is  made  that 
standard  complaint  resolution 
processing  may  not  provide  timely  relief 
as  quickly  as  circiunstances  may 
demand,  the  Commission  will  put  the 
complaint  on  a  Fast  Track,  to  provide 
for  expedited  action  by  the  Commission 
or  an  ALJ  in  a  matter  of  weeks.  The  Fast 
Track  process  is  described  in 
§  385.206(h)  of  the  regulations  adopted 
by  the  final  rule.  Preliminary  relief 
pending  a  resolution  of  the  complaint 
by  either  the  Cominission  or  an  ALJ  may 


also  be  requested.  A  ruling  on 
preliminary  relief  by  an  ALJ  would  be 
appealable  to  the  Commission.  Such  an 
appeal  is  provided  for  in  §  385.206(g)(2) 
adopted  in  the  final  rule. 

Indicated  Shippers  supports  the  fast 
track  concept  in  general.  However,  it 
states  that  without  prompt  notice,  the 
procedure  will  create  considerable 
uncertainty  for  the  respondent  and 
interested  persons.  Indicated  Shippers 
contend  that  the  Commission  coidd 
alleviate  uncertainty  for  the  respondent 
and  others  by  providing  prompt  notice 
adopting  a  Fast  Track  procedure  and 
establishing  an  answer/intervention 
deadline  or  declining  to  adopt  a  Fast 
Track  procedure.  Ideally,  such  notice 
should  be  provided  by  the  close  of  the 
business  on  the  first  business  day 
following  the  filing  of  the  complaint. 
Indicated  Shippers  submit  that,  in  that 
way,  the  respondent  and  intervenors 
will  have  certainty  quickly  as  to  (1) 
whether  the  Commission  will  shorten 
the  answer  and  intervention  deadline, 
and  (2)  what  the  new  deadline  will  be. 
Moreover,  the  Commission  should  not 
establish  an  answer/intervention 
deadline  that  is  shorter  than  ten  days,  in 
keeping  with  the  comments  on  the 
NOPR. 

When  it  receives  a  complaint 
requesting  Fast  Track  treatment  the 
Commission  will  endeavor  to  issue,  no 
later  than  the  next  business  day 
following  the  filing  of  the  complaint,  a 
notice  describing  the  complaint,  stating 
whether  the  Fast  Track  process  is  to  be 
used  and,  if  so,  the  deadline  for 
answers,  interventions  and  comments, 
as  well  as  any  other  information 
concemiiig  the  procedures  to  be  used. 

Enron,  ^GAA  and  Williams  assert 
that  the  Commission  has  exceeded  its 
NGA  authority  in  specifying  that 
interim  relief  is  available  for  Natiual 
Gas  Act  Section  5  complaint 
proceedings.  Enron  asserts  that  Section 
5(a)  of  the  NGA  requires  that  the 
Commission  must  make  a  finding  that  a 
rate,  practice  or  contract  is  unjust, 
unreasonable,  unduly  discriminatory,  or 
preferential  prior  to  fixing  a  new  rate, 
practice  or  contract.  Thus,  Enron 
asserts,  the  NGA  explicitly  states  that 
which  must  be  proven  in  order  for  the 
Commission  to  impose  a  change.  Enron 
argues  that  an  order,  even  an  interim 
order,  mandating  changes  in  a  pipeline's 
rates  or  service  must  be  based  on  a 
finding  of  substantial  evidence.  Enron 
submits  that  the  Commission  cannot 
now  substitute  a  different  standard. 
Enron  contends  that  the  standard  in 
Virginia  Petroleum  Jobber  Ass'n  v.  FPC, 
259  F.2d  921  (D.C.  Cir.  1958),  cited  in 
the  final  rule,  does  not  satisfy  the  legal 
requirement  of  NGA  Section  5(a).  Enron 


states  that  a  court  may  grant  preliminary 
relief  based  merely  upon  the 
determination  that  the  complainant  is 
likely  to  succeed  on  the  merits.  Eiuon 
asserts  that  it  is  not  sufficient  imder 
NGA  section  5(a)  that  the  Commission 
find  merely  that  the  action  is  likely  to 
be  found  unjust,  unreasonable,  unduly 
discriminatory  or  preferential.  Enron 
also  contends  that  the  absence  of 
explicit  statutory  language  authorizing 
preliminary  relief  is  evidence  that 
Congress  did  not  intend  to  extend 
authority  to  the  Commission. 

INGAA  asserts  that  the  Commission 
itself  has  recognized  that  it  has  no 
authority  under  section  5  to  grant 
interim  relief.  '^  INGAA  asserts  that  the 
Commission's  self  grant  of  authority  to 
order  preliminary  relief  in  this 
proceeding  in  a  section  5  complaint  case 
flies  in  the  face  of  the  explicit  language 
of  the  statute  that  requires  a  hearing, 
with  a  final  merits  decision  that  the 
company's  actions  are  luijust  and 
unreasonable,  prior  to  the  imposition  of 
any  remedy.  INGAA  also  cites  American 
Sinelting  and  Refining  Co.  v.  FPC,  494 
F.  2d  925,  933  (D.C.  Cir.  1974)  where  the 
court  held  that: 

[tjhe  "core  section"  underlying  the  orders 
now  before  us  is  section  5(a)  which 
empowers  the  Commission,  on  its  own 
motion,  after  hearing,  to  correct 
discriminatory  practices  by  natural  gas 
companies.  Like  any  order  issued  pursuant  to 
section  5(a),  an  interim  order  can  only  issue 
after  full  hearing  and  must  include  a 
statement  or  reasons  based  upon  findings  of 
fact  which  are  supported  by  substantial 
evidence  in  the  record.  No  emergency  can 
excuse  these  procedural  requirements. 

Thus,  INGAA  asserts,  the  court  in 
American  Smelting  recognized  that  the 
Commission  may  not  issue  an  interim 
order  as  provided  in  the  final  complaint 
rule. 

The  Commission  will  clarify  what 
types  of  relief  the  Commission  may 
provide  under  the  complaint  rule.  At 
the  outset,  the  Commission  wishes  to 
make  it  clear  that  it  will  act  only  where 
it  has  authority  under  the  various 
statutes  administered  by  the 
Commission.  The  final  rule  was 
designed  to  provide  potential 
complainants  with  as  many  procedural 
options  as  possible  to  seek  redress  of 
their  complaints  given  the  short-term 
and  dynamic  nature  of  energy  markets. 
The  Commission  acknowledges  that  use 
of  certain  terminology  in  the  final  rule 


■2  Citing.  Southern  Natural  Gas  Co..  66  FERC 
161.302  at  61.867  (1994)  (stating  that  in  Western 
Resources.  Inc.  v.  FERC,  9  F.3d  1568. 1578  (D.C.  Cir. 
1993)  the  court  found  unlawful  the  Commission's 
attempt  to  replace  the  pipeline's  pre-existing 
backhaul  rate  on  an  interim  Insis  l>ecause  it  hiled 
to  meet  the  section  5  requirements). 
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mfiy  have  led  to  confusion  and  concern 
on  the  part  of  many  parties.  By 
deiacribing  how  the  Commission 
envisions  the  complaint  process 
w^^king,  the  Commission  hopes  to 
eliminate  such  concern  and  confusion. 

n|he  Commission  will  eliminate  all 
references  to  preliminary  relief,  other 
thab  stays  or  extensions  of  time,  in  the 
iplaint  regulations.  Thus,  sections 
1.206(b)(7)  and  385.206(h)  will  be 

ied  and  section  385.206(g)(2)  will 
leleted.  In  addition,  the  standards  in 
tion  (b)(7){i)  through  (iv),  which  are 
bats^ed  on  Virginia  Petroleum  Jobber 
Aii'n  V.  FPC,  259  F.2d  921  (D.C.  Or. 
1998),  will  also  be  deleted.  In  the 
C^inmission's  view,  these  changes 
shiQuld  eliminate  certain  parties' 

cem  that  the  Commission  was 
at^^mpting  to  establish  procedmes  for 
ting  injunctive-type  relief, 
here  may  be  cases,  however,  in 
ch  the  Commission  can  issue  what 
Id  be  categorized  as  an  "interim"  or 
liminary"  order  in  a  complaint 
eeding  pursuant  to  existing 
orities.  For  example,  a  complainant 
assert  that  a  respondent's  conduct 
egregious  or  the  evidence  is  so 
substantial  supporting  its  case  that  the 
Cqtunission  needs  to  take  some 
imiiediate  action.  In  fiUng  its 
cop:  iplaint,  a  complainant  could  indicate 
thk  [  its  evidence  is  so  substantial  as  to 
est)  iblish  a  prima  facie  case  of  a 
vio  [ation  of  the  relevant  statutory 
standard  or  regulatory  requirement.  In 
these  instances,  the  Commission  could 
pqfsue  several  options.  If  the 
C^^unission  were  to  find  the 
cokhplainant's  case  compelling  based 
upon  substantial  evidence,  the 
Cd^unission  sua  sponte  could  issue  a 
shdw  cause  or  declaratory  order  based 
oq  the  facts  known  at  that  time  prior  to 
the  answer  being  filed.  The  respondent 
would  then  be  directed  to  address  the 
irements  of  the  order  rather  than 
an  answer.  If  the  Commissibn  did 
find  that  immediate  action  was 
ropriate,  the  Commission  would 
t  for  the  respondent  to  file  an  answer 
then  decide  the  appropriate  course 
of  lection.  This  type  of  relief  may  be 
apjpropriate  in  certain  limited 
ci^Qiunstances  and  is  within  the 
Cdikunissipn's  authority  to  grant 
'  er,  a  respondent's  due  process 
ts  are  protected  because  it  has  the 
ortunity  to  respond  to  the  show 
e  or  declaratory  order, 
^he  Commission  could  also  take  such 

T  "interim"  or  "preliminary" 
}ons,  as  it  can  now,  such  as  issuing 
brder  granting  a  stay  or  an  order 
grihting  an  extension  of  time,  stop  work 
order,  or  other  orders  contemplated  by 
ce '  ificate  or  hydroelectric  licensing 


conditions.  In  addition,  a  complainant 
may  request  forms  of  relief  which  it 
believes  is  within  the  Commission's 
authority  to  grant.  The  Commission  will 
decide  whether  the  relief  may  be 
granted  on  a  case-by-case  basis. 
Accordingly,  the  requests  for  rehearing 
are  granted  consistent  with  the 
discussion  above. 

Indicated  Shippers  assert  that  Rule 
206(g)(l)(i)  as  codified  states  that  the 
Commission  may  assign  a  case  to  be 
resolved  through  alternative  dispute 
resolution  or  "assign  the  case  to  a 
settlement  judge  in  accordance  with 
section  385.603."  However,  Rule  603 
states  that  the  Commission,  instead  of 
assigning  cases  directly  to  settlement 
judges,  directs  that  the  Chief 
Administrative  Law  Judge  appoint  a 
settlement  judge.  Indicated  Shippers 
request  that  Rule  206(g)(l)(i)  be  revised 
to  conform  to  Rule  603. 

The  Commission  grants  Indicated 
Shippers'  request  for  rehearing  since  it 
accurately  reflects  the  Commission's 
regulations.  Therefore,  §  385.206(g)(l)(i) 
will  be  modified  to  read  "The 
Commission  may  assign  a  case  to  be 
resolved  through  alternative  dispute 
resolution  procedures  in  accordance 
with  §§  385.604-606,  in  cases  where  the 
affected  parties  consent,  or  the 
Conunission  may  order  the  appointment 
of  a  settlement  judge  in  accordance  with 
section  385.603." 

G.  Simplified  Procedures  for  Small 
Controversies 

The  final  rule  codified  in  new  Rule 
218  procedmes  for  complaints  involving 
small  controversies  that  will  allow  them 
to  be  resolved  more  simply  and 
expeditiously  than  more  complicated 
matters.  The  procedure  will  be  available 
if  the  amount  in  controversy  is  less  than 
iSlOO,000  and  the  impact  on  other 
entities  is  de  minimis.  Among  other 
things,  answers,  interventions  and 
comments  are  due  within  10  days  after 
the  filing  of  the  complaint. 

Chevron  Pipe  Line  asserts  that  the  10 
day  answer  period  is  too  short  a  time 
period  (a  maximum  of  seven  business 
days  if  the  complaint  is  filed  on  a 
Friday,  including  the  day  of  receipt  of 
the  complaint)  and  there  is  no 
justification  for  adopting  a  shorter  time 
than  the  normal  period  for  answers.  In 
Order  No.  602,  the  Commission 
recognized  that  fast  track  processing 
will  place  a  strain  on  its  resources.  In 
the  same  manner,  preparing  answers  to 
complaints  places  a  strain  on  the 
respondent's  resources.  Chevron  Pipe 
Line  asserts  that  business  personnel 
necessary  for  the  preparation  of  answers 
to  complaints  have  other 
responsibilities,  which  cannot  be 


completely  ignored  in  favor  of  preparing 
the  answer.  Chevron  Pipe  Line  contends 
that  the  Commission  should  not 
intensify  that  unavoidable  strain  with  a 
10  day  answering  period.  Rather,  it 
should  allow  the  normal  period  for 
answers  to  small  controversy 
complaints,  and,  amend  its  rules  to 
allow  a  complainant  to  seek  a  shorter 
period  upon  the  proper  showing. 

The  Commission  denies  Chevron  Pipe 
Line's  rehearing.  In  the  Commission's 
view,  the  10  day  answer  period  is 
sufficient  given  the  more  limited  natme 
of  the  complaints  filed  under  the 
simplified  procedure.  Moreover,  a 
respondent  is  not  required  to  file 
relevant  documents  with  its  answer, 
thus  reducing  its  burden.  Nevertheless, 
if  a  respondent  believes  that  the  answer 
period  is  too  short,  it  may  request  an 
extension  of  time  within  which  to  file 
an  answer  pursuant  to  Rule  2008. 

Williams  asserts  that  the  complaint 
procedures  erroneously  provide 
simplified  procediu«s  for  controversies 
less  than  $100,000,  regardless  of  the 
likelihood  that  such  controversies  could 
have  significant  policy  impacts. 
Williams  contends  that  the  simplified 
procedure  ignores  the  ultimate  impact 
on  both  the  respondent  and  the 
industry,  especially  when  policy  issues 
are  involved.  Williams  argues  that  the 
value  placed  on  a  claim  by  a 
complainant  in  one  instance  might  not 
acciuately  reflect  the  ultimate  impact  of 
the  complaint  proceeding.  For  example, 
a  controversy  that  is  worth  $50,000  to 
the  complainant  may  be  worth  millions 
of  dollars  to  the  respondent  after  a 
precedent  is  set  and  others  avail 
themselves  of  that  precedent.  Further, 
Williams  asserts  that  issues  that  involve 
matters  of  policy,  even  if  the  amount  in 
controversy  is  small,  must  be  given  full 
and  adequate  consideration.  WiUiams 
submits  that  the  complaint  procedures 
should  be  revised  to  eliminate  the 
discriminatory,  special  treatment  for 
small  controversies  and  provide 
everyone  with  the  same  treatment  and 
procedures. 

The  Commission  denies  the  request 
for  rehearing.  The  simplified  procedures 
for  complaints  are  designed  to  resolve 
disputes  between  the  complainant  and 
the  regulated  entity  involving  less 
complex  matters,  for  example,  a  billing 
dispute.  It  was  not  contemplated  that 
small  controversy  complaints  would 
have  any  major  policy  implications.  The 
procedures  are  designed  to  allow  a 
complainani  with  limited  resources  to 
seek  relief  before  the  Commission 
without  incurring  the  time  and  expense 
associated  wii.i  a  more  formal 
compleiint.  The  effects  of  a  small 
controversy  complaints  were  intended 
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to  be  limited  to  the  complainant  and 
respondent,  hence  the  de  minimis 
impact  requirement.  Nevertheless,  if  in 
a  respondent's  view,  the  use  of  the 
simplified  procediu«8  is  not 
appropriate,  it  should  provide  support 
for  such  assertion  in  its  answer.  In  the 
event  the  Commission  finds  that  a  small 
controvOTsy  case  has  policy  implications 
affecting  an  industry,  or  resolution  of 
the  complaint  would  require  the 
respondent  to  take  action  affecting  other 
customers  that  would  have  a  cumulative 
effect  over  $100,000,  it  can  remove  the 
case  from  the  simplified  procedures  and 
use  the  more  formal  procedures  under 
Rule  206.  Such  decisions  will  be  made 
on  a  case-by-case  basis. 

m.  Efiactive  Date 

The  amendments  to  the  Commission's 
regulations  adopted  in  this  order  on 
rehearing  will  become  effective 
September  10, 1999. 

List  of  Sobjects  in  IB  CFR  Part  385 

Administrative  practice  and 
procedure.  Electric  power.  Penalties. 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 
David  P.  Boofgera, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  denies  rehearing  in  part, 
grants  rehearing  in  part,  and  clariBes 
Order  No.  602  as  described  above,  and 
amends  Part  385,  Chapter  I,  Title  18, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

PART  38S-RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  385 
continues  to  read  as  follows: 

Amfaortty:  5  U.S.C.  551-557;  15  U.S.C. 
717-7172.  3301-3432: 16  U.S.C.  791a-825r. 
2601-2645:  31  U.S.C.  9701;  42  U.S.C.  7101- 
7352;  49  U.S.C.  60502;  49  App.  U.S.C.  1-65. 

2.  In  $385,206,  paragraphs  (b)(7), 
(b)(8).  (b)(9)(i).  (c),  (e)(3).  and  (h)(1)  are 
revised,  paragraph  (g)(2)  is  removed, 
paragraphs  (^(1)  introductory  text. 
(g)(l)(i).  (g)(l)(u)  and  (g)(lMiii)  ate 
redesignated  as  paragraphs  (g) 
introductory  text,  (g)(1).  (g)(2)  and  (g)(3). 
respectively,  and  newly  reitesignated 
paragraph  (g)(1)  is  revised  to  read  as 
follows: 

{385,206    Comptaints(Rul*206). 

***** 

(b)*  •  • 

(7)  State  the  specific  relief  or  remedy 
requested,  including  any  request  for  stay 
or  extension  of  time,  and  the  basis  for 
that  relief; 


(8)  Include  all  documents  that  support 
the  facts  in  the  complaint  in  possession 
of,  or  otherwise  attainable  by,  the 
complainant,  including,  but  not  limited 
to,  contracts  and  affidavits; 

(9)*  *  * 

(i)  Whether  the  Enforcement  Hotline, 
Dispute  Resolution  Service,  tariff-based 
dispute  resolution  mechanisms,  or  other 
informal  dispiite  resolution  procedures 
were  used,  or  why  these  procedures 
were  not  used; 
***** 

(c)  Service.  Any  person  filing  a 
complaint  must  serve  a  copy  of  the 
complaint  on  the  respondent,  affected 
regulatory  agencies,  and  others  the 
complainant  reasonably  knows  may  be 
expected  to  be  affected  by  the 
complaint.  Service  must  be 
simultaneous  with  filing  at  the 
Commission  for  respondents. 
Simultaneous  or  overnight  service  is 
permissible  for  other  affected  entities. 
Simidtaneous  service  can  be 
accomplished  by  electronic  mail  in 
accordance  with  §  385.2010(0(3), 
facsimile,  express  delivery,  or 
messenger. 
***** 

(e)*  •  • 

(3)  The  respondent  and  any  interested 
persoiLwho  has  filed  a  motion  to 
intervene  in  the  complaint  proceeding 
may  make  a  written  request  to  the 
complainant  for  a  copy  of  the  complete 
complaint.  The  request  must  include  an 
executed  copy  of  the  protective 
agreement  and,  for  persons  other  than 
the  respondent,  a  copy  of  the  motion  to 
intervene.  Any  person  may  file  an 
objection  to  the  proposed  form  of 
protective  agreement. 
***** 

(g)*  *  • 

(1)  The  Commission  may  assign  a  case 
to  be  resolved  through  alternative 
dispute  resolution  procedures  in 
accordance  with  §§  385.604-385.606,  in 
cases  where  the  affected  parties  consent, 
or  the  Commission  may  order  the 
appointment  of  a  settlement  judge  in 
accordance  with  §  385.603; 
***** 

(h)  Fast  Track  Processing.  (1)  The 
Conunission  may  resolve  complaints 
using  Fast  Track  procedures  if  the 
complaint  requires  expeditious 
resolution.  Fast  Track  procedures  may 
include  expedited  action  on  the 
pleadings  by  the  Commission,  expedited 
hearing  before  an  ALJ,  or  expedited 
action  on  requests  for  stay,  extension  of 
time,  or  other  relief  by  the  Conunission 
or  an  ALJ. 
***** 

3.  In  §  385.213,  paragraphs  (c)(4). 
(c)(5)(ii).(c)(5)(iii)  and  (d)(2) 


introductory  text  are  revised  to  read  as 
follows: 

f  385.213    An«WM-(Rul*213). 

***** 

(c)*  *  * 

(4)  An  answer  to  a  complaint  must 
include  docimients  that  support  the 
foots  in  the  answer  in  possession  of.  or 
otherwise  attainable  by.  the  respondent, 
including,  but  not  limited  to,  contracts 
and  affidavits.  An  answer  is  also 
required  to  describe  the  formal  or 
consensual  process  it  proposes  for 
resolving  the  complaint. 

(5)*   *  * 

(ii)  A  respondent  must  provide  a  copy 
of  its  answer  without  the  privileged 
information  and  its  proposed  form  of 
protective  agreement  to  each  entity  that 
has  either  been  served  pursuant  to 
§  385.206  (c)  or  whose  name  is  on  the 
official  service  list  for  the  proceeding 
compiled  by  the  Secretary. 

(iii)  The  complainant  and  any 
interested  person  who  has  filed  a 
motion  to  intervene  may  make  a  written 
request  to  the  respondent  for  a  copy  of 
the  complete  answer.  The  request  must 
include  an  executed  copy  of  the 
protective  agreement  and,  for  persons 
other  than  the  complainant,  a  copy  of 
the  motion  to  intervene.  Any  person 
may  file  an  objection  to  the  proposed 
form  of  protective  agreement. 
***** 

(d)  •  *  * 

(2)  Any  answer  to  a  pleading  or 
amendment  to  a  pleading,  other  than  a 
complaint  or  an  answer  to  a  motion 
under  paragraph  (d)(1)  of  this  section, 
must  be  made: 
•        •  .      *        «  '      * 

{FR  Doc.  99-19885  Filed  8-10-99;  8:45  ami 
BNJJNG  CODE  6n7-01-P 


DEPARTHENT  OF  THE  TREASURY 

CiMtonw  Servie* 

19  CFR  Paris  151, 174, 178 
[T.D.  98-65] 
RIN 1515-AB75 

iNnfiuon  oi  HMrcnenaiw 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
action:  Final  rule. 

SUMMARY;  This  document  amends  the 
Customs  Regulations  to  provide  for 
procedures  regarding  the  detention  of 
merchandise  that  is  imdergoing 
extended  Customs  examination.  The 
changes  promulgated  accurately  reflect 
amendments  to  the  underlying  statutory 
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avj  WJority,  enacted  as  part  of  the 
Customs  modernization  portion  of  the 
North  American  Free  Trade  Agreement 
In  Lplementation  Act.  The  regulations 
pi  qvide  importers  with  an  accelerated 
m^od  to  receive  administrative  or 
judicial  review  of  any  decision  to 
exclude  merchandise  from  the  United 
States.  Certain  other  conforming 
sndments  are  also  made. 
ECnVE  DATE:  September  10, 1999. 
I  FURTHER  INFORMATION  CONTACT: 
bmy  Baskin,  Penalties  Branch,  Office 
(egulations  and  Rulings,  202-927- 
(4- 
SUI^LEMENTARY  INFORMATION: 

Biickgroimd  ■ 

m  a  notice  of  proposed  rulemaking 
(N^RM)  published  in  the  Federal 
K^tister  (61  FR  28522]  on  Jime  5,  iy»6. 
Ci  I  itoms  proposed  to  amend  the 
pic  visions  of  part  151  of  the  Customs 
R<ij  [ulations  (19  CFR  part  151),  relating 
to  1  he  examination,  sampling  and 
te  i  ing  of  merchandise,  to  provide  for 
pi  pcedures  to  be  followed  with  regard  to 
tha  detention  of  merchandise.  Section 
61 3  of  the  North  American  Free  Trade 
A{  ^eement  Implementation  Act,  Pub.  L. 
10^-182,  Title  VI  of  which  is  popularly 
ki  lAwn  as  the  Customs  Modernization 
Act  (Mod  Act),  amended  the  provisions 
of  iection  499  of  the  Tariff  Act  of  1930, 
as  Amended  (19  U.S.C.  1499),  to  provide 
fori  the  detention  of  merchandise  in  any 
ca  $e  where  Customs  is  unable,  upon 
in  ipal  examination,  to  make  a 
d(  l)ennination  as  to  whether  that 

5)rted  merchandise  may  be  released 
commerce  or  seized  or  denied  entry 
use  of  some  sort  of  defect  regarding 
its  admissibility  into  the  United  States. 
Tikis  legislation  brought  the  law  into 
cdiiformity  with  existing  Customs 

ice  with  regard  to  the  examination 
detention  of  merchandise, 
ior  to  this  amendment,  Customs, 
le  having  extensive  examination  and 
id  detention  authority,  had  no 
3ific  statutory  or  regulatory 
::edures  for  detaining  merchandise 
wbiose  admissibility  had  not  yet  been 
determined.  The  Mod  Act  codified 
Cik^toms  ciurent  detention  practices  and 
piDvided  importers  with  an  accelerated 
mnhod  to  receive  administrative  or  ' 
juQicial  review  of  any  decision  to 
exclude  or  a  deemed  exclusion. 

lender  the  provisions  of  section  613, 
Ci^^toms  has  five  working  days  after 
merchandise  is  presented  for 
e^^^mination  to  determine  whether  such 
me  rchandise  should  be  detained  or  can 
bd  released.  The  NPRM  provided  that 
me  rchandise  shall  be  considered  to  be 
pfle  sented  for  Customs  examination 
w  1  en  it  is  in  a  condition  to  be  viewed 


and  examined  by  a  Customs  officer. 
Mere  presentation  to  the  examining 
officer  of  a  cargo  van,  container,  or 
instnunent  of  international  traffic  in 
which  the  merchandise  to  be  examined 
is  contained  was  not  to  be  considered  to 
be  presentation  of  the  merchandise  for 
Customs  examination  purposes  so  as  to 
start  the  five-day  period  in  which  the 
decision  to  detain  or  release  must  be 
made.  Further,  consistent  with  the 
provisions  of§151.7of  the  Customs 
Regulations  (19  CFR  151.7),  relating  to 
the  examination  of  merchandise  at  a 
place  other  than  the  public  stores,  the 
importer  shall  bear  any  expense 
involved  in  preparing  or  transporting 
the  merchandise  for  Customs 
examination. 

The  NPRM  required  Customs  to  issue 
a  written  notice  of  detention  to  the 
importer  or  other  party  having  an 
interest  in  the  merchandise.  The  notice 
of  detention  must  advise  the  importer  or 
other  interested  party  of  the  initiation  of 
the  detention,  the  specific  reason  for, 
and  the  anticipated  length  of,  the 
detention,  the  nature  of  the  tests  or 
inquiries  to  be  conducted  and  the  nature 
of  any  information  which,  if  supplied  to 
the  Customs  Service,  may  accelerate  the 
disposition  of  the  detention.  After  30 
days,  or  such  longer  period  authorized 
by  law,  if  Customs  has  not  made  a 
determination  to  release  or  seize,  the 
goods  are  deemed  to  be  excluded  for 
purposes  of  19  U.S.C.  1514.  Under  the 
proposed  rule,  the  30-day  limitation 
could  be  extended  when  the  importer  or 
interested  party  requests  in  writing  an 
extension  of  the  detention  period,  in 
order  to  comply  with  Customs 
requirements.  Barring  that,  the  importer 
or  interested  party  may  file  a  protest  as 
to  the  exclusion.  If,  within  30  days  after 
filing  of  the  protest,  Customs  fails  to  act, 
the  importer  or  interested  party  may 
seek  judicial  review  in  the  Court  of 
International  Trade.  The  proposed 
regulations  also  permitted  Customs  to 
allow  exportation  of  the  goods  in  lieu  of 
seiziue  with  all  costs  of  exportation 
being  borne  by  the  importer. 

The  statute  compels  Customs  to  make 
timely  decisions,  provide  timely 
notices,  disclose  available  testing  results 
and  descriptions  of  procedures  and 
methodologies  that  are  not  proprietary 
to  Customs  or  the  holder  of  any 
copyright  or  patent,  and  process  any 
exclusion  protests  within  a  prescribed 
statutory  time  period.  If  a  notice  to 
exclude  is  not  issued  within  such  time 
period  and  a  court  action  is 
commenced,  the  burden  of  proof  is  on 
Customs,  by  a  preponderance  of  the 
evidence,  to  show  good  cause  as  to  why 
an  admissibility  decision  had  not  been 
made  prior  to  the  time  the  importer 


commenced  suit.  If  Customs  makes  the 
decision  to  exclude,  an  importer 
wishing  to  challenge  the  decision  shall 
bear  the  burden  of  proof.  These 
procedures  are  applicable  to  those  cases 
where  Customs  has  the  responsibility 
and  authority  to  determine  the 
admissibility  of  the  merchandise.  They 
do  not  apply  to  those  situations  where 
the  decision  of  admissibility  is  vested 
with  another  Federal  agency. 

One  party  responded  to  the  NPRM, 
making  various  comments.  A 
description  of  each  comment  made, 
followed  by  Customs  response  to  the 
comment,  is  set  forth  below. 

Discussion  of  Comments 

Comment 

The  commenter  suggests  that  the   , 
statute  did  not  contemplate  that  all 
detentions  arising  frt)m  laws 
administered  by  other  government 
agencies  would  be  exempt  from  the  new 
detention  and  seiziue  provisions.  The 
commenter  notes  that  the  legislative 
history  to  the  Mod  Act  simply 
recognized  that  Customs  often  detains 
merchandise  on  behalf  of  other 
agencies,  but  specifically  stated  that  the 
law  would  not  preclude  application  of 
this  new  procedure  to  those  situations  if 
agreed  to  by  the  other  agency.  As  such, 
the  commenter  avers  that  Congress 
clearly  provided  authority  for  all 
imports  to  be  governed  by  the  same  time 
restraints  and  notice  procedures. 

Customs  Response 

'  The  legislative  history  to  which  the 
commenter  refers  expressly  states  that 
nothing  in  the  statute  is  intended  to 
change  the  procedures  or  relationship 
between  Customs  and  other  Federal 
agencies.  This  would  not  preclude 
application  of  this  new  procedure  and 
remedy  in  those  cases  where  Customs 
has  the  responsibility  and  authority  to 
determine  the  admissibility  of  the 
merchandise,  and  such  procedure  and 
remedy  are  agreed  to  by  the  other 
agency.  However,  it  does  not  authorize 
application  of  the  new  procedure  to 
detentions  made  by  Customs  on  behalf 
of  another  agency  that  retains  the 
authority  to  make  its  own  admissibility 
determinations. 

A  full  reading  of  the  legislative 
history  makes  it  clear  that  Congress  had 
no  intention  of  imilaterally  applying 
Customs  detention  procediues  in 
instances  where  longstanding 
procediu^s  of  other  agencies  are  in 
place.  Nor  would  the  new  detention 
provisions  apply  in  any  situation  where 
the  determination  as  to  admissibility  of 
merchandise  rests  with  the  other 
agency.  For  example,  the  newly 
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legislated  procedures  would  not  be 
applicable  to  determinations  of 
admissibility  of  imported  merchandise 
as  required  by  the  Food,  Drug  and 
Cosmetic  Act  (see  21  U.S.C.  381).  The 
Food  and  Drug  Administration  (FDA), 
and  not  Customs,  is  responsible  for 
determinations  of  admissibility  of 
importations  that  fall  under  that  Act.  A 
full  complement  of  regulations 
providing  for  a  well-established 
detention  and  hearing  program  for  such 
merchandise  is  already  in  place. 
Customs  detention  procedures 
promulgated  in  this  final  rule  are  clearly 
inapplicable  in  such  a  setting. 

Comment 

The  commenter  asks  for  clarification 
as  to  whether  copyright  and  trademark 
requirements  are  governed  by  the 
proposed  regulations. 

Customs  Response 

The  regulations  governing  the 
detention  of  possibly  piratical 
(copyright  violations)  merchandise  are 
spedfirally  enumerated  in  part  133, 
subpart  E,  Customs  Regulations  (19  CFR 
part  133,  subpart  E),  and  find  their 
statutory  origins  in  17  U.S.C.  603.  The 
regulations  governing  the  detention  of 
confusingly  similar  trademark-violative 
merchandise  are  specifically 
enum«ated  in  part  133,  subpart  C, 
Customs  Regulations  (19  CFR  part  133, 
subpart  C)  and  find  their  statutory 
origins  in  15  U.S.C.  1124.  Section 
151.16  is  changed  to  confirm  the 
inapplicability  of  its  detention  notice 
requirements  to  those  situations 
involving  suspected  piratical  or 
confttsinqgly  similar  merchandise.  It 
should  be  noted  that  regulatory  changes 
have  recently  been  issued  in  a  separate 
document  (T.D.  98-21,  63  FR  11825. 
dated  March  11, 1998),  which  clarify 
detention  procedures  with  regard  to 
suspected  copyright  and  trademark 
violations. 

Cominent 

The  commenter  states  that  the 
proposed  rule  does  not  assure  that  the 
impcKter  is  aware  of  the  date  that 
triggers  the  five-working  day  period  for 
decision-making  by  the  Customs 
Service.  It  is  averred  that  the  regulation 
should  require  that  Customs  provide 
notice  to  the  importer  or  broker  of  the 
date  of  availability  of  the  merchandise 
for  examination  so  that  the  importer  is 
aMrare  of  its  rights  and  can  exercise 
those  rights  without  making  ad  hoc 
inquiries  to  the  Customs  Service. 
Additionally,  the  commentw  suggests 
that  the  notice  of  detention  should 
indicate  the  date  on  which  the 


merchandise  was  presented  for 
examination. 

Customs  Response 

Customs  agrees  that  the  date  the 
merchandise  was  presented  for 
examination  should  appear  on  the 
notice  of  detention  and  §  151.16(c)(1) 
has  been  amended  to  provide  for  this.  It 
is  also  Customs  view  that  it  would  be  an 
unnecessary  burden  to  send  an 
additional  notification  to  the  importer  of 
the  date  that  presentation  actually 
occurred.  When  intensive  examination 
of  a  shipment  is  to  be  undertaken,  the 
importer  or  agent  of  the  importer 
(generally  the  Customs  broker)  is 
apprised  of  the  feet  and  is  instructed  to 
arrange  to  present  the  merchandise  for 
examination.  Once  the  importer  or  his 
agent  has  arranged  for  the  examination, 
it  would  be  wasteful  of  resources  to 
require  the  Government  to  send  an 
additional  notice  that  the  merchandise 
for  which  examination  has  been 
arranged  was  actually  presented  for 
examination  on  a  date  certain. 

Comment 

The  commenter  proposes  that 
Customs  should  be  required  to  issue  a 
notice  of  detention  when  it  fails  to  act 
to  release  the  goods  within  the  initial  5- 
working  day  poiod,  but  does  not  make 
a  formal  decision  to  detain  the 
merchandise. 

Customs  Response 

Section  151.16(b)  states  that 
merchandise  that  is  not  released  within 
the  5-working  day  period  shall  be 
considered  to  be  detained  merchandise. 
As  such.  Customs  is  required  to  send  a 
notice  of  detention  on  this  merchandise. 
Section  151.16(c)  is  amended  to  make 
this  clear. 

Comment 

The  commenter  suggests,  in  reference 
to  proposed  §  151.16(i),  that  Customs 
retain  authority  to  approve  any  protest 
and  release  or  seize  the  merchandise  up 
to  and  after  a  summons  is  filed  in  the 
Court  of  International  Trade.  The 
commenter  states  that  it  would  be 
coimterproductive  to  require  an' 
importer  to  go  to  court  for  a  fovorriile 
decision  where  Customs  intends  to  act 
favorably  but  m«ely  misses  the  30-day 
deadline.  The  commentm  notes  that  the 
legislative  history  to  the  statute 
recognizes  the  continuing  authority  of 
Customs  to  release  the  merchandise 
where  a  protest  is  "deemed"  denied. 

Customs  Response 

Customs  agrees  that  if  an  action 
concraning  a  deemed  denial  of  a  protest 
with  respect  to  a  detention  has  not  been 


commenced  in  the  Court  of 
International  Trade.  Customs  has  the 
authority  to  act  favorably  on  the  protest 
and  release  the  merchandise;  however, 
if  an  action  is  commenced,  Customs  is 
of  the  view  that  the  matter  is  within  the 
jurisdiction  of  the  Court  and  release 
coiQd  only  be  ordered  by  the  Court. 
Also,  Customs  is  of  the  view  that  it  has 
the  authority  officially  to  deny  the 
protest  in  accordance  with  §  174.30  of 
the  Customs  Regulations. 

Consequendy,  §  151.16  is  changed  by 
adding  a  new  paragraph  (h)  to  reflect 
Customs  authority  to  grant  protests  that 
have  been  deemed  denied  and  to  release 
detained  goods  or  to  deny  protests  in 
accordance  with  §  174.30  of  the 
Customs  RegiUations  at  any  time  prior 
to  initiation  of  a  court  action  pursuant 
to  28  U.S.C.  1581. 

Comment 

The  comments  indicates  that  no 
sensitive  import  information  should  be 
released  to  a  third  party  based  upon 
"suspicion"  or  without  first  providing  a 
reasonable  opportunity  for  the  importer 
to  resolve  the  questions  concerning  the 
detention  directly  with  Customs.  The 
commenter  states  that  if  Customs  adopts 
the  subject  proposed  nile  in  concert 
with  a  second  separate  proposed  rule 
(58  FR  44476,  dated  August  23, 1993) 
which  involves  the  release  of  sensitive 
information  to  trademark  owners  where 
mrachandise  is  detained  under 
suspicion  that  it  bears  an  infringing 
trademark  or  copyright,  then  the 
possibility  will  be  created  that 
information  will  be  provided  to  third 
persons  because  merchandise  was 
"deemed"  detained  or  seized.  The 
commenter  indicates  that  the  subject 
proposed  rule  must  be  modified  to 
assure  that  the  release  of  information 
only  occurs  where  there  is  an 
affirmative  decision  by  Customs  that 
there  is  a  violation  and  the  importer  has 
not  directly  resolved  the  issue  with 
Customs. 

Customs  Response 

In  Customs  view,  the  rule  as  proposed 
.  and  as  adopted  here  does  not  provide 
for  the  release  of  confidential  or 
proprietary  business  information  to  any 
parties.  Fiirther,  the  commenter  does 
not  suggest  how  the  rule  is  suspect  with 
regard  to  the  release  of  this  sensitive 
information. 

Merchandise  will  be  detained  when  a 
question  as  to  admissibility  arises  and 
further  examination  or  testing  is 
required.  Indeed,  the  final  rule  is  careful 
to  exempt  specifically  from  release  any 
information  on  testing  procedures  or 
methodologies  that  are  proprietary  to 
holders  of  copyrights  or  patents 
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151.16(d)).  Customs  believes  that  this 
rule  does  not  serve  to  assist  in  the 
dissemination  of  trade  sensitive 
iiiormation.in  violation  of  any  law  or 
rf  ;ulation. 
It  is  noted  that  the  other  proposed 

referred  to  by  the  commenter, 
ich  was  published  in  the  Federal 
er  (58  FR  44476)  on  August  23. 
and  did  address  certain  disclosure 
n^^tters,  has  recently  been  adopted  as  a 
rule  (T.D.  98-21,  supra). 


fual 
ill  )gal  I 


rUe 


1393. 


fital 


CJonclusion 

n  view  of  the  foregoing,  and 
f(  I  lowing  careful  consideration  of  the 
ii !  ues  raised  by  the  commenter  and 
further  review  of  the  matter.  Customs 
hlas  concluded  that  the  proposed 
atnendments  with  the  modifications 
d  i  icussed  above  should  be  adopted. 

.^  flditional  Changes 

In  addition.  Customs  has  determined 
t(i  change  §  151.16(c)  to  make  clear  that 
ii !  uance  of  a  notice  of  detention  is  not 
a  final  determination  so  as  to  permit  the 
f]l|ng  of  a  protest  pursuant  to  19  U.S.C. 
1 5|14(a)(4).  Proposed  §  151.16(e). 
n  idesignated  as  §  151.16(j)  for  editorial 
c  irity,  is  revised  regarding  seizure  and 
f(  irfeiture  to  allow  Customs  to  deny 
e  itry  or  allow  exportation  of  detained 
merchandise  where  authorized  by  law. 
w  |th  the  importer  responsible  for  paying 
a  I  expenses  of  exportation.  Proposed 
pairagraphs  (f)  and  (g)  of  §  151.16. 
ntdssignated  as  paragraphs  (e)  and  (f)  in 
tlijs  document,  respectively,  are 
cfijanged  to  remove  any  references  that 
u  <>uld  have  allowed  the  importer  or 
ii  iterested  party  to  extend  the  time 
dustoms  has  to  issue  a  final 
diatermination  with  respect  to  detained 
n  terchandise.  Customs  has  determined 
t]>^  the  importer  may.  without  the 
:essity  of  asking  for  an  extension  of 
e,  bring  the  merchandise  into 
pUance  thereby  lifting  the  detention 
or] file  a  protest  based  upon  Customs 
failure  to  issue  a  final  determination.  In 
s  latter  regard,  the  term  "decision"  in 
posed  §  151.16(f),  redesignated  as 
51.16(e)  is  changed  to 
letermination",  for  purposes  of 
torial  consistency  with  redesignated 
51.16(f).  Section  151.16(e)  is  further 
r(^yised  to  provide  that  a  final 

ermination  thereunder  may  be  the 
iject  of  a  protest. 

n  order  to  bring  consistency  to  the 
lations  with  regard  to  the 
Jowance  of  any  extension  of  time 
Wliich  Customs  has  to  issue  a  final 
ermination  to  exclude  merchandise. 
t74.21(b).  Customs  Regulations  (19 
CSR  174.21(b))  is  amended  by  removing 
til }  provision  which  allowed  for  delay 
iijt  issuance  of  a  decision  on  a  protest 


relating  to  the  deemed  exclusion  of 
merchandise  (at  the  protestant's  request) 
insofar  as  that  provision  of  the 
regulations  is  inconsistent  with  the 
provisions  of  19  U.S.C.  1499(c)(5)(B). 

In  order  to  clarify  the  time  period  in 
which  a  protestant  has  to  commence  a 
civil  action  in  the  Court  of  International 
Trade  in  response  to  a  deemed  denial  of 
a  protest.  Customs  has  amended 
§  174.31  by  adding  a  new  paragraph  (c) 
to  indicate  that  a  civil  action  must  be 
filed  within  180  days  after  the  date  that 
a  protest  is  deemed  denied  under 
proposed  §  151.16(h),  which  is 
redesignated  as  §  151.16(g).  Customs  has 
also  added  the  phrase  "for  purposes  of 
28  U.S.C.  1581"  to  §§  151.16(g)  and 
174.21(b)  to  further  clarify  this  change. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

This  final  rule  document  accurately 
reflects  recent  amendments  to  statutory 
law,  enacted  as  part  of  the  Mod  Act. 
These  amendments  essentially 
constitute  a  codification  of  existing  and 
longstanding  Customs  practice  with 
regard  to  the  examination  and  detention 
of  imported  merchandise.  As  such, 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601  . 
et  seq.),  it  is  certified  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Thus,  the  rule  is  not  subject  to 
the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  or  604.  Nor 
does  the  rule  result  in  a  "significant 
regulatory  action"  under  E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d))  under  control  number 
1515-0210.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a  valid 
control  number  assigned  by  OMB. 

The  collection  of  information  in  this 
final  rule  is  contained  in  §  151.16(d). 
This  information  is  necessary  and  will 
be  used  to  determine  the  admissibility 
of  imported  merchandise  and  to 
otherwise  comply  with  the  requirements 
of  the  Mod  Act  and  protect  the  revenue. 
The  likely  respondents  and/or 
recordkeepers  are  businesses  or  other 
for-profit  institutions. 

Tne  estimated  average  annual  burden 
associated  with  this  collection  is  2 
hours  per  respondent  or  recordkeeper. 

Comments  concerning  the  acciu-acy  of 
this  biuden  estimate  and  suggestions  for 


reducing  this  burden  should  be  directed 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulator)'  Affairs. 
Washington,  DC  20503.  A  copy  should 
also  be  sent  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  1300  Pennsylvania 
Avenue,  NW.,  3rd  Floor,  Washington, 
D.C.  20229. 

List  of  Subjects 

19  CFR  Part  151 

Customs  duties  and  inspection. 
Examination.  Sampling  and  testing. 
Imports,  Laboratories,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  174 

Administrative  practice  and 
procedure,  Customs  duties  and 
inspection.  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  178 

Administrative  practice  and 
procedure.  Collections  of  information. 
Paperwork  requirements.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  parts  151,  174.  and  178. 
Customs  Regulations  (19  CFR  parts  151. 
174.  and  178),  are  amended  as  set  forth 
below. 

PART  151— EXAMINATION,  SAMPUNG 
AND  TESTING  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
part  151.  and  the  specific  authority  for 
subpart  A,  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (General 
Notes  20  and  21,  Harmonized  Tariff  Schedule 
of  the  United  States).  1624.  Subpart  A  also 
issued  under  19  U.S.C.  1499.  *   *   * 

2.  Part  151  is  amended  by  adding  a 
new  §  151.16  to  read  as  follows: 

§  1 51 .16    Detention  of  merchandise. 

(a)  Exemptions  from  applicability. 
The  provisions  of  this  section  are  not 
applicable  to  detentions  effected  by 
Customs  on  behalf  of  other  agencies  of 
the  U.S.  Government  in  whom  the 
determination  of  admissibility  is  vested 
and  to  detentions  arising  fi-om  possibly 
piratical  copies  (see  part  133,  subpart  E, 
of  this  chapter)  or  import  of  goods 
bearing  marks  which  are  confusingly 
similar  to  recorded  trademarks  or 
restricted  gray  market  merchandise  (see 
part  133,  subpart  C,  of  this  chapter.) 

(b)  Decision  to  detain  or  release. 
Within  the  5-day  period  (excluding 
weekends  and  holidays)  following  the 
date  on  which  merchandise  is  presented 
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for  Customs  examinatioD,  Customs  shall 
decide  whether  to  release  or  detain 
merchandise.  Merchandise  which  is  not 
released  within  such  5-day  period  shall 
be  considered  to  be  detained 
merchandise.  For  purposes  of  this 
section,  merchandise  shall  be 
considered  to  be  presented  for  Customs 
examination  when  it  is  in  a  condition  to 
be  viewed  and  examined  by  a  Customs 
officer.  Mere  presentation  to  the 
examining  officer  of  a  cargo  van, 
container  or  instrument  of  international 
traffic  in  which  the  merchandise  to  be 
examined  is  contained  will  not  be 
considered  to  be  presentation  of 
merchandise  for  Customs  examination 
for  purposes  of  this  section.  Except 
when  merchandise  is  examined  at  the 
public  stores,  the  importer  shall  pay  all 
costs  relating  to  ihu  preparation  and 
transportation  of  merchandise  for 
examination. 

(c)  Notice  of  detention.  If  a  decision 
to  detain  merchandise  is  made,  or  the 
merchandise  is  not  released  within  the 
5-day  period.  Customs  shall  issue  a 
notice  to  the  importer  or  other  party 
having  an  interest  in  such  merchandise 
no  later  than  5  days  (excluding 
weekends  and  holidays)  after  such 
decision  or  failure  to  release  (see 
paragraph  (b)  of  this  section).  Issuance 
of  a  notice  of  detention  is  hot  to  be 
construed  as  a  final  determination  as  to 
admissibility  of  the  merchandise.  The 
notice  shall  be  prepared  by  the  Customs 
officer  detaining  the  merchandise  and 
shall  advise  the  importer  or  other 
interested  party  of  the: 

(1)  Initiation  of  the  detention, 
including  the  date  the  merchandise  was 
presented  for  examination; 

(2)  Specific  reason  for  the  detention; 

(3)  ^ticipated  length  of  the 
detention; 

(4)  Nature  of  the  tests  or  inquiries  to 
be  conducted;  and 

(5)  Nature  of  any  information  which, 
if  supplied  to  the  Customs  Service,  may 
accelerate  the  disposition  of  the 
detention. 

(d)  Providing  testing  results.  Upon 
written  request  by  the  importer  or  other 
party  having  an  interest  in  detained 
merchandise.  Customs  shall  provide 
copies  of  the  results  of  any  testing 
conducted  on  the  merchandise  together 
with  a  description  of  the  testing 
procedures  and  methodologies  used 
(unless  such  procedures  or 
methodologies  are  proprietary  to  the 
holder  of  a  copyright  or  patent  or  were 
developed  by  Customs  for  enforcement 
piuposes).  llie  results  and  test 
description  shall  be  in  sufficient  detail 
to  permit  the  duplication  and  analysis 
of  the  testing  and  the  results. 


(e)  Final  determinations.  A  final 
determination  with  respect  to 
admissibility  of  detained  merchandise 
will  be  made  within  30  days  from  the 
date  the  merchandise  is  presented  for 
Customs  examination.  Such  a 
determination  may  be  the  subject  of  a 
protest. 

(f)  Effect  of  failure  to  make  a 
determination.  The  failure  by  Customs 
to  make  a  final  determination  with 
respect  to  the  admissibility  of  detained 
merchandise  within  30  days  after  the 
merchandise  has  been  presented  for 
Customs  examination,  or  such  longer 
period  if  specifically  authorized  by  law, 
shall  be  treated  as  a  decision  by 
Customs  to  exclude  the  merchandise  for 
purposes  of  section  514(a)(4)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1514(a)(4)}.  Such  a  deemed 
exclusion  may  be  the  subject  of  a 
protest. 

(g)  Failure  to  decide  protest.  If  a 
protest  which  is  filed  as  a  result  of  a 
final  determination  or  a  deemed 
exclusion  of  detained  merchandise  is 
not  allowed  or  denied  in  whole  or  in 
p>art  before  the  30th  day  after  the  day  on 
which  the  protest  was  filed,  it  shall  be 
treated  as  having  been  denied  on  such 
30th  day  for  purposes  of  28  U.S.C.  1581. 

(h)  Decision  before  commencement  of 
court  action.  Customs  may  at  any  time 
after  a  deemed  denial  of  a  protest  as 
provided  in  paragraph  (g)  of  this 
section,  but  before  commencement  of  a 
court  action  as  provided  in  paragraph  (i) 
of  this  section,  grant  a  protest  and 
permit  release  of  detained  merchandise, 
or  deny  a  protest  in  accordance  with 
§  174.30  of  this  chapter. 

(i)  Commencement  of  court  action; 
burden  of  proof  and  decisions  of  the 
court.  Once  a  coint  action  respecting  a 
detention  is  commenced,  unless 
Customs  establishes  by  a  preponderance 
of  the  evidence  that  an  admissibility 
decision  has  not  been  reached  for  good 
cause,  the  court  shall  grant  the 
appropriate  relief  which  may  include, 
but  is  not  limited  to,  an  order  to  cancel 
the  detention  and  release  the 
merchandise. 

(j)  Seizure  and  forfeiture:  denial  of 
entry  or  exportation.  If  otherwise 
provided  by  law,  detained  merchandise 
may  be  seized  and  forfeited.  In  lieu  of 
seizure  and  forfeiture,  where  authorized 
by  law.  Customs  may  deny  entry  and 
permit  the  merchandise  to  be  exported, 
with  the  importer  responsible  for  paying 
all  expenses  of  exportation. 

PART  174-PROTESTS 

1.  The  general  authority  citation  for 
part  174  continues  to  read  as  follows, 
and  a  specific  sectional  authority 


citation  for  §  174.21  is  added  to  read  as 
follows: 

Authority:  19  U.S.C.  66, 1514, 1515, 1624. 
Section  174.21  also  issued  under  19  U.S.C. 
1499. 

2.  Section  174.21  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  174.21    Time  for  review  of  protests. 

***** 

(b)  Protests  relating  to  exclusion  of 
merchandise.  If  the  protest  relates  to  an 
administrative  action  involving 
exclusion  of  merchandise  bom  entry  or 
delivery  imder  any  provision  of  the 
Customs  laws,  the  port  diref:tor  shall 
review  and  act  on  a  protest  filed  in 
accordance  with  section  514(a)(4),  Tariff 
Act  of  1930.  as  amended  (19  U.S.C. 
1514(a)(4)),  within  30  days  from  the 
date  the  protest  was  filed.  Any  protest 
filed  pursuant  to  this  paragraph  shall 
clearly  so  state  on  its  face.  An^  protest 
filed  pursuant  to  this  paragr^h  which 
is  not  allowed  or  denied  in  whole  or  in 
part  before  the  30th  day  after  the  day  on 
which  the  protest  was  filed  shall  be 
treated  as  having  been  denied  on  such 
30th  day  for  purposes  of  28  U.S.C.  1581. 

3.  Section  174.31  is  amended  by 
removing  the  word  "or"  following  the 
comma  at  the  end  of  paragraph  (a);  by 
removing  the  period  at  the  end  of 
paragraph  (b),  and  adding  a  comma  in 
its  place,  followed  by  the  word  "or';  and 
by  adding  a  new  paragraph  (c)  thereafter 
to  read  as  follows: 

1174.31    Judicial  rsvisw  of  denial  of 


(c)  The  date  that  a  protest  is  deemed 
denied  in  accordance  with  §  174.21(b). 
Or  §  151.16(g)  of  this  chapter. 

PART  17S-APPR0VAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1624;  44 
U.S.C.  3501  etseq. 

2.  Section  178.2  is  amended  by 
adding  a  new  listing  to  the  table  in 
niunerical  order  to  read  as  follows: 

§  1 78.2    Usting  of  0MB  control  numbers. 


19CFR 
Section 


Description 


0MB  control 
No. 


151.16(d))  .. 


Detention  of 
merchandise. 


1515-0210 


'commissioner  of  Customs, 
I  aymond  W.  Kelly. 

Approved:  July  8, 1999. 
I^puty  Assistant  Secretary  of  the  Treasury 
i  ihn  P.  Simpson 
IR  Doc.  99-20606  Filed  8-10-99;  8:45  am] 

1 1  LUNG  CODE  4820-02-P 


:  EPARTMENT  OF  HOUSING  AND 
J  RBAN  DEVELOPMENT 

lEjICFR  Part  982 

Ml  No.  FR-4428-N-02] 
IN  2577-AB91 

tion  8  Tenant-Based  Assistance; 
Merger  of  Section  8 
ite  and  Voucher  Programs: 
lange  in  Effective  Date 

iENCY:  Office  of  the  Assistant 
»tary  for  Public  and  Indian 
lousing,  HUD. 

Interim  rule;  change  in  effective 
tte. 
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19CFR 
Section 


Description 


OMB  control 
No. 


MMARY:  This  document  advises  the 
blic  that  the  interim  rule  published 
May  14, 1999,  which  provides  fl*  the 
implete  merger  of  HUD's  Section  8 
nant-based  Certificate  and  Voucher 
igrams  into  a  new  Housing  Choice 
Voucher  Program,  will  take  effect  on 
ijctober  1,  1999. 

iTES:  The  effective  date  of  the  rule 
blished  at  64  FR  26632  (May  14, 
99)  is  delayed  until  October  1, 1999. 

FURTHER  INFORMATION  CONTACT: 
raid  J.  Benoit,  Office  of  Public  and 
dian  Housing.  Department  of  Housing 
d  Urban  Development,  Room  4210, 
1  Seventh  Street,  SW,  Washington, 
20410;  telephone  (202)  708-0477, 
ension  4069  (this  is  not  a  toU-hee 
her).  Hearing  or  speech  impaired 
dividuals  may  access  this  number  via 
by  calling  the  toll-free  Federal 
aformation  Relay  Service  at  1-800- 
^7-8339. 

',  i  JPPLEMENTARY  INFORMATION:  On  May 
.  1. 1999  (64  FR  26632),  HUD  published 
I L 1  interim  rule  to  implement  most  of 
e  Section  8  tenant-based  program 
ivisions  contained  in  the  Quality 
housing  and  Work  Responsibility  Act  of 
96  (Title  V  of  the  FY  1999  HUD 
ppropriations  Act;  Pub.  L.  105-276. 
proved  October  21, 1998;  112  Stat. 
61)  (the  "1998  Act").  Section  502  of 
e  1998  Act  states  that  a  purpose  of  the 


legislation  is  "consolidating  the  voucher 
and  certificate  programs  for  rental 
assistance  under  Section  8  of  the  United 
States  Housing  Act  of  1937  (the  "USH 
Act"  (42  U.S.C.  1437f))  into  a  single 
market-driven  program  that  will  assist 
in  making  tenant-based  rental  assistance 
under  such  section  more  successful  at 
helping  low-income  families  obtain 
affordable  housing  and  will  increase 
housing  choice  for  low-income 
families."  Accordingly,  the  May  14, 
1999  interim  rule  provides  for  the 
complete  merger  of  the  Section  8  tenant- 
based  certificate  and  voucher  programs 
(section  545  of  the  1998  Act,  amending 
42  U.S.C.  1437f(o))  into  the  new 
Housing  Choice  Voucher  Program. 

The  May  14, 1999  interim  rule 
provides  for  the  rule  to  take  effect  on 
August  12, 1999.  HUD  has  decided  to 
delay  the  effective  date  until  October  1, 
1999,  to  allow  public  housing  agencies 
(PHAs)  more  time  to  prepare  for 
implementation  of  the  Housing  Choice 
Voucher  Program  and  to  allow  PHAs  to 
revise  their  computer  software  to 
accommodate  the  new  subsidy  formula. 

The  purpose  of  this  docimient  is  to 
give  notice  that  the  effective  date  of  the 
May  14, 1999  interim  rule  has  been 
changed  to  October  1, 1999.  Any 
reference  in  the  regulatory  text  to  an 
effective  date  or  merger  date  Earlier  than 
October  1, 1999  will  be  amended  at  the 
final  rule  stage. 

Accordingly,  HUD's  interim  rule 
published  on  May  14, 1999  at  64  FR 
26632  (Docket  No.  FR-4428-I-01,  FR 
Doc.  99-12082)  will  take  effect  on 
October  1,1999. 

Dated:  August  6, 1999. 

Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  99-20837  Filed  8-9-99: 11:04  am)  ^ 

BILUNQ  CODE  4210-3»-P 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD8833] 

RIN  1545-AW08 

Consolidated  Returns— Consolidated 
Overall  Foreign  l.osse8  and  Separate 
Umitation  Losses 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  docimient  contains  final 
consoUdated  return  regulations  relating 


to  the  treatment  of  overall  foreign  losses 
and  separate  limitation  losses  in  the 
computation  of  the  foreign  tax  credit 
limitation.  The  regulations  replace 
existing  guidance  with  respect  to  overall 
foreign  losses  and  provide  guidance 
with  respect  to  separate  liixitation 
losses.  These  regulations  affect 
consolidated  groups  that  compute  the 
foreign  tax  credit  limitation  or  that 
dispose  of  property  used  in  a  foreign 
trade  or  business. 

DATES:  Effective  Date:  These  regulations 
are  effective  August  11,  1999. 

Applicability  Dates:  For  dates  of 
applicability  of  these  regulations,  see 
§§  1.1502-9A(a)(l)  and  (b)(1)  and 
1.1502-9(e). 

FOR  FURTHER  INFORMATION  CONTACT: 

Trina  Dang  of  the  Office  of  Associate 
Chief  Counsel  (International),  (202) 
622-3850  (not  a  toll-free  number). 

SUPPl^MENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Bucket  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
under  the  control  number  1545-1634. 
Responses  to  this  collection  of 
information  are  mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number. 

The  estimated  aimual  burden  per 
respondent  is  1.5  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  so  long  as  thefr  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  December  29, 1998,  the  IRS  and 
Treasury  published  in  the  Federal 
Register  (REG-1 06902-98,  63  FR  71589) 
Ji  notice  of  proposed  nilemaking 
modifying  the  rules  relating  to  the 
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treatment  of  overall  foreign  loss  (OFL) 
accounts,  and  providing  new  rules 
relating  to  the  treatment  of  separate 
limitation  loss  (SLL)  accoimts.  The 
regulations  proposed  to  replace  the 
notional  account  method  for  allocating 
a  group's  consolidated  OFL  (COFL) 
account  to  a  departing  member  of  a 
group  with  an  asset-based  method  for 
allocating  both  OFLs  and  SLLs.  The 
regulations  also  proposed  to  modify  the 
section  904(f)(3)  and  (5)(F)  disposition 
rules  in  the  case  of  intercompany 
transactions,  and  to  provide 
computational  rules  and  nomenclature 
for  SLLs  as  well  as  OFLs. 

A  public  hearing  was  held  on 
February  17, 1999,  and  two  written 
comments  were  received.  One 
commentator  recommended  the 
retention  of  the  notional  account 
method  because  the  asset-based  method 
can  result  in  the  allocation  of  a  portion 
of  the  COFL  account  to  a  departing 
membo^  that  did  not  contribute  to  the 
COFL  account,  a  residt  that  the 
commentator  views  as  arbitrary.  To 
alleviate  the  tension  between  the 
interest  allocation  and  COFL  rules,  the 
conunentator  suggested  amending  the 
interest  allocation  rules  instead  of  the 
COFL  rules. 

Treasury  and  the  IRS  recognize  that, 
under  the  asset-based  method,  a  portion 
of  a  COFL  account  can  imder  certain 
cimunstances  be  allocated  to  a  member 
that  did  not  directly  contribute  to  the 
COFL  account  (because,  for  example,  it 
was  not  a  member  of  the  group  at  the 
time  the  OFL  arose).  However,  as  noted 
in  the  preamble  to  regulations  issued  in 
January  1998  that  eliminated  the 
limitation  on  OFL  recapture  and  foreign 
tax  credit  utilization  with  respect  to 
separate  return  limitation  years,  any 
single  member's  economic 
"contribution"  to  a  COFL  account  is 
difficult  to  measure  since  the  expense 
allocation  rules  require  interest  and 
certain  other  ffiq>enses  to  be  allocated  to 
a  member's  income  in  separate 
limitation  categories  on  the  basis  of  the 
group's  assets. 

An  asset-based  method  is  not  arbitrary 
because  it  associates  a  COFL  accoimt 
with  assets  that  will  produce  income 
subject  to  recapture,  thereby  ensuring 
the  recapture  of  the  COFL  accoimt.  As 
explained  in  the  preamble  to  the 
proposed  regulations,  Treasmy  and  the 
IRS  believe  that  the  asset-based  method 
for  allocating  a  COFL  account 
harmonizes  the  COFL  rules  with  the 
interest  allocation  provisions.  Those 
provisions,  as  required  by  statute,  are 
designed  to  prevent  corporations  from 
borrowing  in  ways  that  inappropriately 
minimize  the  amoimt  of  interest 
expense  allocated  against  foreign-source 


income  (thereby  inflating  the  amount  of 
foreign-source  income  that  can  be 
sheltered  from  U.S.  tax  by  foreign  tax 
credits). 

The  commentator  also  criticized  the 
asset-based  method  for  allocating  COFL 
accounts  as  creating  imcertainty  and 
administrative  biudens  in  determining 
the  proper  amoimt  of  a  selling  group's 
COFL  account  to  be  apportioned  to  a 
departing  member  at  the  time  a  member 
is  acquired.  Treasury  and  the  IRS 
recognize  that  the  asset-based  method 
may  result  in  greater  uncertainty  imder 
certain  circumstances.  It  is  anticipated 
that  a  taxpayer  acquiring  a  member  of  a 
consolidated  group  may  address  any 
imcertainties  as  to  the  proper  allocation 
of  a  COFL  account  by  entering  into  a  tax 
indemnity  or  similar  agreement.  It  is 
also  noted  that,  even  imder  the  notional 
account  method,  a  COFL  accoimt 
apportioned  to  a  departing  member 
cannot  be  determined  witib  certainty  at 
the  time  of  the  acquisition  because  the 
apportionment  is  made  at  the  end  of  the 
taxable  year  during  which  the  member 
departs  the  group.  Treasury  and  the  IRS 
recognize  that  the  new  rules  may  result 
in  an  increased  burden  for  certain 
taxpayers,  but  have  concluded  that  the 
possibility  of  an  increased  burden  is  not 
sufficient  to  warrant  the  retention  of  the 
notional  account  method  in  light  of 
severe  distortions  created  by  the 
interaction  of  the  notional  account 
method  and  the  interest  expense 
allocation  provisions. 

Another  commentator  requested  a 
transition  rule  under  which  the  notional 
accoimt  method  would  continue  to 
apply  to  a  group's  existing  COFL 
accoimt  that  would  not  be  a  part  of  the 
group's  account  had  the  asset-based 
allocation  method  been  in  effect  in  prior 
years.  The  commentator  argued  that  a 
transition  rule  is  necessary  because 
taxpayers  can  be  adversely  affected  by 
the  transition  from  the  old  rules  to  the 
new  rules. 

The  final  regulations  do  not  adopt  this 
transition  rule  because  of  administrative 
and  equity  concerns.  The  rule  would  be 
difficult  to  administer  because  a 
taxpayer  would  be  required  to  ascertain 
asset  values  of  all  members  that 
departed  the  group  (on  the  date  that  the 
member  departed)  going  back  a  niunber 
of  years  in  order  to  apply  the  asset- 
based  allocation  method.  Additionally, 
keeping  track  of  the  grandfathered 
account  on  a  prospective  basis  and 
distinguishing  it  from  non- 
grandfathered  accounts  could  add 
significant  complexity. 

Furthermore,,  it  is  not  clear  whether 
the  commentator's  suggested  transition 
rule  generally  produces  equitable 
results.  Under  the  suggested  transition 


rule,  no  portion  of  the  group's  COFL 
account  that  would  not  be  a  part  of  the 
group's  accoimt  had  the  new  rules 
applied  in  earlier  years  would  be 
allocated  to  a  departing  member  that  has 
foreign  assets  but  that  does  not  have  a 
notional  account.  Treasury  and  the  IRS 
are  not  convinced  that  it  would  be  more 
equitable  for  the  group  to  bear  the 
burden  of  the  COFL  account  under  these 
circumstances. 

A  question  has  been  raised  regarding 
whether  the  asset-based  method  for 
allocating  COFL  accounts  to  a  departing 
member  also  applies  to  an  affiliated 
group  that  does  not  file  a  consolidated 
return.  Because  the  interest  expense 
allocation  rules  apply  to  affiliated 
groups,  these  rules  can  result  under 
certain  circumstances  in  the  creation  of 
OFL  accounts  in  members  with  no 
foreign  assets.  Section  904(i)  is  an  anti- 
abuse  rule  intended  to  prevent  an 
affiliated  group  from  circumventing  the 
consolidated  return  rules  to  avoid  the 
foreign  tax  credit  limitation  provisions. 
Under  §  1.904(i)-l,  each  member  of  an 
affiliated  group  determines  its  taxable 
income  for  each  separate  limitation 
income  category  under  section  904(d) 
and  then  combines  those  amounts  to 
determine  one  amount  of  income  for  the 
group  in  each  income  category.  The 
consolidated  return  regulations  that 
apply  the  principles  of  sections  904(f) 
and  907(c)(4)  will  then  be  applied  to  the 
coniCined  amounts  in  each  separate 
category  as  if  all  affiliates  were  members 
of  a  single  consolidated  group.  By 
reason  of  the  section  904(i)  regulations, 
the  asset-based  method  for  allocating 
the  appropriate  portion  of  a  group's 
COFL  account  to  a  departing  member 
applies  to  an  affiliated  group  of 
corporations  that  does  not  file  returns 
on  a  consolidated  basis. 

A  question  has  also  been  raised  as  to 
whether  the  tax  book  value  of  assets  is 
affected  for  purposes  of  COFL 
apportionment  if  a  member's  departure 
firom  a  group  causes  the  group  to  take 
into  account  in  computing  consolidated 
taxable  income  gain  or  loss  on  assets 
transferred  in  intercompany 
transactions.  To  prevent  apportionment 
of  a  disproportionate  amount  of  the 
COFL  account  to  a  departing  member, 
§  1.1502-9(c)(2)(ii)  of  the  final 
regulations  clarifies  that  the 
computation  of  the  tax  book-  value  of 
assets  for  purposes  of  such 
apportionment  shall  be  determined 
without  regard  to  previously  deferred 
gain  or  loss  that  is  taken  into  account  as 
a  result  of  the  member's  departure  from 
the  group  (because,  for  example,  of  the 
acceleration  rule  under  §  1.1502-13(d)). 

After  full  consideration  of  all 
questions  and  comments,  the  proposed 
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regi  Jations  published  in  the  Federal 
Re^^r  on  December  29, 1998  (REG- 
10ee02-98,  63  FR  71589)  are  adopted  by 
thi^j  Treasury  decision  without 
substantive  amendment. 

ial  Analyses 

has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
ac&bn  as  defined  in  Executive  O^er 
120p6.  Therefore,  a  regulatory  impact 
analysis  is  not  required.  It  is  hereby 
certified  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  stAistantial  niunber  of  small  entities. 
Thi$  certification  is  based  on  the  fact 
th^t  these  regulations  principally  affect 
coff  orations  filing  consolidated  federal 
income  tax  retiims  that  have  overall 
foreign  losses  or  separate  limitation 
losjsjes.  Available  data  indicates  that 
m^iiy  consolidated  return  filers  are  large 
companies  (not  small  businesses).  In 
^tion,  the  data  indicates  that  an 
ibstantial  number  of  consolidated 

filers  that  are  smaller  companies 
'  overall  foreign  losses  or  separate 
liniitation  losses.  Therefore,  a 
Regulatory  Flexibility  Analysis  imder 
thd  Regulatory  Flexibility  Act  (5  U.S.C. 
chf  bter  6)  is  not  required.  Pursuant  to 
sedQon  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  this  regulation  was  submitted 
to  ^le  Chief  Counsel  for  Advocacy  of  the 
Sn^all  Business  Administration  for 
comment  on  its  impact  on  small 
businesses. 

DrUfting  biformation 

Ine  principal  author  of  this  regulation 
is  Trina  Dang  of  the  Office  of  Associate 
Chief  Coimsel  (International),  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  :  leir  development. 

Liil  ofSubiects 

26  (TR  Parti 

]  I  tcome  taxes.  Reporting  and 
rec  ( trdkeeping  requirements. 

26  (TR  Part  602 

K  eporting  and  recordkeeping 
reqi  urements. 

Ad<  ption  of  Amendments  to  the 
Rej;  ulatioiis 

i  \  ccordingly,  26  CFR  Parts  1  and  602 
an  unended  as  follows: 

PARTI-^NCOME  TAXES 

Paragraph  1.  The  authority  citation 
foq  part  1  is  amended  by  removing  the 
ent<y  for  §  1.1502-9T  and  by  adding 
en  ]  ies  in  numerical  order  to  read  in 
pai'  as  follows: 

i  L  ittiority:  26  U.S.C.  7805  *   *   * 
i  <  ction  1.1502-9  also  issued  under  26 
U.! .  C.  1502.  *  *  * 


Section  1.1 502-9 A  also  issued  under  26 
U.S.C.  1502.  •   *   • 

Par.  2.  In  §  1.1502-3T,  paragraph 
(c)(4),  the  first  sentence  is  amended  by 
removing  the  language  "1.1502- 
9T{b)(l)(v)"  and  adding  "1.1502- 
9A{b)(l)(v)"  in  its  place,  and  revising 
the  last  sentence  to  read  as  follows: 

f1.1S02-OT    Consolidated  investment 
credit  (temporary). 

*  *        *        »        * 

(c)*  *  * 

(4)  *  *  *  However,  a  consolidated 
group  making  the  election  provided  in 
§  1.1502-9A(b)(l)(vi)  (electing  not  to 
apply  §  1.1502-9A(b)(l)(v)  to  years 
beginning  before  January  1, 1998)  may 
nevertheless  choose  to  apply  all  such 
paragraphs  other  than  §  1.1502- 
9A(b)(l)(v)  for  all  relevant  years. 

*  *        »        *        * 

Par.  3.  Immediately  following 
§  1.1504—4  an  undesignated  center 
heading  is  added  to  read  as  follows: 

Regulations  Applicable  for  Tax  Years 
for  Which  a  Return  Is  Due  on  or  Before 
August  11, 1999. 

Par.  4.  Section  1.1502-9  is 
redesignated  as  §  1.1502-9A  and 
transferred  imder  the  new  undesignated 
center  heading  set  out  in  Par.  3.  above. 

Par.  5.  Newly  designated  §  1.1502-9A 
is  amended  by: 

1.  Revising  the  section  heading. 

2.  Redesignating  the  paragraph 
heading  and  text  of  paragraph  (a)  as  the 
paragraph  heading  and  text  of  paragraph 
(a)(2). 

3.  Adding  a  new  paragraph  heading 
for  paragraph  (a),  and  new  paragraphs 
(a)(1),  (b)(l)(v)  and  (b)(l){vi). 

The  revisions  and  additions  read  as 
follows: 

§1.1 502-9A    Application  of  overall  foreign 
loss  recapture  rules  to  corporations  filing 
consolidated  returns  due  on  or  before 
August  11. 1999. 

(a)  Scope — (1)  Effective  date.  This 
section  applies  only  to  consolidated 
retiun  years  for  which  the  due  date  of 
the  income  tax  retiun  (without 
extensions)  is  on  or  before  August  11, 
1999. 

(2)  In  general.  *  *  * 

(b)*  *^  * 

(D*  *  * 

(v)  Special  effective  date  for  SRLY 
limitation.  Except  as  provided  in 
paragraph  (b)(l)(vi)  of  this  section, 
paragraphs  (b)(l)(iii)  and  (iv)  of  this 
section  apply  only  to  consolidated 
return  years  for  which  the  due  date  of 
the  income  tax  retiun  (without 
extensions)  is  on  or  before  March  13, 
1998.  For  consolidated  retiun  years  for 
which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13, 1998,  the  rules  of  paragraph 


(b)(l)(ii)  of  this  section  shall  apply  to 
overall  foreign  losses  from  separate 
return  years  that  are  separate  return 
limitation  years.  For  purposes  of 
applying  paragraph  (b){l){ii)  of  this 
section  in  such  years,  the  group  treats  a 
member  with  a  balance  in  an  overall 
foreign  loss  account  from  a  separate 
retiun  limitation  year  on  the  first  day  of 
the  first  consolidated  return  year  for 
which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13, 1998,  as  a  corporation  joining 
the  group  on  such  first  day.  An  overall 
foreign  loss  that  is  part  of  a  net 
operating  loss  or  net  capital  loss 
carryover  bom  a  separate  return 
limitation  year  of  a  member  that  is 
absorbed  in  a  consolidated  return  year 
for  which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13, 1998,  shall  be  added  to  the 
appropriate  consoUdated  overall  foreign 
loss  account  in  the  year  that  it  is 
absorbed.  For  consolidated  return  years 
for  which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13, 1998,  similar  principles 
apply  to  overall  foreign  losses  when 
there  has  been  a  consolidated  return 
change  of  ownership  (regardless  of 
when  the  change  of  ownership 
occurred).  See  also  §  1.1502-3T(c)(4)  for 
an  optional  effective  date  rule  (generally 
making  this  paragraph  (b){l)(v) 
applicable  to  a  consolidated  return  year 
beginning  after  December  31, 1996,  if 
the  due  date  of  the  income  tax  return 
(without  extensions)  for  such  year  is  on 
or  before  March  13, 1998). 

(vi)  Election  to  defer  application  of 
special  effective  date.  A  consolidated 
group  may  elect  not  to  apply  paragraph 
(b)(l)(v)  of  this  section  to  consolidated 
return  years  beginning  before  January  1, 
1998.  To  make  this  election,  a 
consolidated  group  must  write  "Election 
Pursuant  to  Notice  98—40"  across  the 
top  of  page  1  of  an  original  or  amended 
tax  return  for  each  consolidated  return 
year  subject  to  the  election.  For  the  first 
consolidated  return  year  to  which  the 
overall  foreign  loss  provisions  of 
paragraph  (b)(l)(v)  of  this  section  apply 
Xi.e.,  the  first  year  beginning  on  or  after 
January  1, 1998),  such  consolidated 
group  must  write  "Notice  98-40 
"Election  in  Effect  in  Prior  Years"  across 
the  top  of  page  1  of  the  consolidated  tax 
return  for  that  year.  For  purposes  of 
applying  paragraph  (b){l)(ii)  of  this 
section  with  respect  to  such  year,  any 
member  with  a  balance  in  an  overall 
foreign  loss  account  from  a  separate 
return  limitation  year  on  the  first  day  of 
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such  year  shall  be  treated  as  joining  the 
group  on  such  first  day. 

*        •        •        *        * 

Par.  6.  New  §  1.1502-9  is  added  to 
read  as  follows: 

f1.1S02-e   CoMOlidatMlovwall  foreign 


(a)  In  general.  This  section  provides 
rules  for  applying  section  904(f) 
(including  its  definitions  and 
nomenclature)  to  a  group  and  its 
members.  Generally,  section  904(f) 
concerns  rules  relating  to  overall  foreign 
losses  (OFLs)  and  separate  limitation 
losses  (SLLs)  and  the  consequences  of 
such  losses.  As  provided  in  section 
904(f)(5).  losses  are  computed  separately 
in  each  category  of  income  described  in 
section  9D4(d)(l)  (basket).  Paragraph  (b) 
of  this  section  defines  terms  and 
provides  computational  and  accounting 
rules,  including  rules  regarding 
recapture.  Paragraph  (c)  of  this  section 
provides  rules  that  apply  to  OFLs  and 
SLLs  when  a  member  becomes  or  ceases 
to  be  a  member  of  a  group.  Paragraph  (d) 
of  this  section  provides  a  predecessor 
and  successor  rule.  Paragraph  (e)  of  this 
section  provides  effective  dates. 

(b)  Consolidated  application  of 
section  904(f).  A  ^oup  applies  section 
904(f)  for  a  consolidated  return  year  in 
accordance  with  that  section,  subject  to 
the  following  rules: 

(1)  Computation  ofCSU  or  CSLL  and 
consolidated  U.S.  source  income  or  loss. 
The  group  computes  its  consolidated 
separate  limitation  income  (CSLI)  or 
consolidated  separate  limitation  loss 
(CSLL)  for  each  basket  under  the 
principles  of  §1.1502-11  by  aggregating 
each  member's  foreign-source  taxable 
income  or  loss  in  such  basket  computed 
under  the  principles  of  §  1.1502-12.  and 
taking  into  account  the  foreign  portion 
of  the  consolidated  items  described  in 

$  1.1502-ll(a)(2)  through  (8)  for  such 
basket.  The  group  computes  its 
consolidated  U.S.-source  taxable  income 
or  loss  undCT  similar  principles. 

(2)  Netting  CSLLs,  CSUs.  and 
consolidated  U.S.  source  taxable 
income  or  loss.  The  group  applies 
section  904(f)(S)  to  detennine  the  extent 
to  which  a  CSLL  for  a  basket  reduces 
CSLI  for  another  basket  or  consolidated 
U.S.-source  taxable  income. 

(3)  CSLL  and  COFL  accounts.  To  the 
extent  provided  in  section  904(f).  the 
amount  by  which  a  CSLL  for  a  basket 
(the  loss  basket)  reduces  CSLI  for 
another  basket  (the  income  basket)  shall 
result  in  the  creation  of  (or  addition  to) 
a  CSLL  accoimt  for  the  loss  basket  with 
respect  to  the  income  basket.  Likevrise, 
the  amount  by  which  a  CSLL  for  a  loss 
basket  reduces  consolidated  U.S.-source 
income  will  create  (or  add  to)  a 


consolidated  overall  foreign  loss 
account  (a  COFL  account). 

(4)  Recapture  of  COFL  and  CSLL 
accounts.  In  the  case  of  a  COFL  accoimt 
for  a  loss  basket,  section  904(f)(1)  and 
(3)  recharacterizes  some  or  all  of  the 
foreign-source  income  in  the  loss  basket 
as  U.S.-source  income.  In  the  case  of  a 
CSLL  account  for  a  loss  basket  with 
respect  to  an  income  basket,  section 
904(f)(5)(C)  and  (F)  recharacterizes  some 
or  all  of  the  foreign-source  income  in 
the  loss  basket  as  foreign-source  income 
in  the  income  basket.  The  COFL  account 
or  CSLL  accoimt  is  reduced  to  the  extent 
amounts  are  recharacterized  with 
respect  to  such  account. 

(5)  Intercompany  transactions — (i) 
Nonapplication  of  section  904(f) 
disposition  rules.  Neither  section 
904(f)(3)  (in  the  case  of  a  COFL  account) 
nor  (5)(F)  (in  the  case  of  a  CSLL 
account)  applies  at  the  time  of  a 
disposition  that  is  an  intercompany 
transaction  to  which  §  1.1502-13 
applies.  Instead,  section  904(f)(3)  and 
(5)(F)  applies  only  at  such  time  and  only 
to  the  extent  that  the  group  is  required 
under  §  1.1502-13  (without  regard  to 
section  904(f)(3)  and  (5)(F))  to  take  into 
account  any  intercompany  items 
resulting  from  the  disposition,  based  on 
the  COFL  or  CSLL  account  existing  at 
the  end  of  the  consolidated  return  year 
during  which  the  group  takes  the 
intercompany  items  into  account. 

(ii)  Example.  Paragraph  (b)(5)(i)  of 
this  section  is  iUustiated  by  the 
following  examples.  The  identity  of  the 
parties  and  the  basic  assumptions  set 
forth  in  §  1.1502-13(c)(7)(i)  apply  to  the 
examples.  Except  as  otherwise  stated, 
assume  further  that  the  consolidated 
group  recognizes  no  foreign-source 
income  other  than  as  a  result  of  the 
transactions  described.  The  examples 
are  as  follows: 

Example  I.  (i)  On  June  10,  Year  1,  S 
transfers  nondepreciable  property  with  a 
basis  of  $100  and  a  foir  market  value  of  $250 
to  B  in  a  transaction  to  which  section  351 
applies.  The  property  was  predominantly 
used  without  the  United  States  in  a  trade  or 
business,  within  the  meaning  of  section 
904(f)(3).  B  continues  to  use  the  property 
without  the  United  States.  The  group  has  a 
COFL  account  in  the  relevant  loss  basket  of 
$120  as  of  December  31,  Year  1. 

(ii)  Because  the  contribution  from  S  to  B 
is  an  intercompany  transaction,  section 
904(f)(3)  does  not  apply  to  result  in  any  gain 
recognition  in  Year  1.  See  paragraph  (b)(5)(i) 
of  this  section. 

(iii)  On  January  10.  Year  4,  B  ceases  to  be 
a  member  of  the  group.  Because  S  did  not 
recognize  gain  in  Year  1  under  section  351, 
no  gain  is  taken  into  account  in  Year  4  under 
§  1.1502-13(d).  Thus,  no  portion  of  the 
group's  COFL  account  is  recaptured  in  Year 
4.  For  rules  requiring  apportionment  of  a 


portion  of  the  COFL  account  to  B,  see 
paragraph  (c)(2)  of  this  section. 

Example  2.  (i)  The  facts  are  the  same  as  in 
paragraph  (i)  of  Example  J.  On  January  10, 
Year  4,  B  sells  the  property  to  X  for  $300.  As 
of  December  31,  Year  4,  the  group's  COFL 
account  is  $40.  (The  COFL  account  was 
reduced  between  Year  1  and  Year  4  due  to 
unrelated  foreign-source  income  taken  into 
account  by  the  group.) 

(ii)  B  takes  into  account  gain  of  $200  in 
Year  4.  The  $40  COFL  account  in  Year  4 
recharacterizes  $40  of  the  gain  as  U.S.  source. 
See  section  904(f)(3). 

Example  3.  (i)  On  June  10,  Year  1,  S  sells 
nondepreciable  property  with  a  basis  of  $100 
and  a  fair  market  value  of  $250  to  B  for  $250 
cash.  The  property  was  predominantly  used 
without  the  United  States  in  a  trade  or      ., 
business,  within  the  meaning  of  section 
904(0(3).  The  group  has  a  COFL  account  in 
the  relevant  loss  basket  of  $120  as  of 
Etecember  31,  Year  1.  B  predominately  uses 
the  pi-operty  in  a  trade  or  business  without 
the  United  States. 

(ii)  Because  the  sale  is  an  intercompany 
transaction,  section  904(f)(3)  does  not  require 
the  group  to  take  into  account  any  gain  in 
Year  1.  Thus,  under  paragraph  (b)(5)(i)  of  this 
section,  the  COFL  account  is  not  reduced  in 
Yearl. 

(iii)  On  January  10,  Year  4,  B  sells  the 
property  to  X  for  $300.  As  of  December  31, 
Year  4,  the  group's  COFL  account  is  $60. 
(The  COFL  account  was  reduced  between 
Year  1  and  Year  4  due  to  unrelated  foreign- 
source  income  taken  into  account  by  the 
group.) 

(iv)  In  Year  4.  S's  $150  intercompany  gain 
and  B's  $50  corresponding  gain  are  taken  into 
account  to  produce  the  same  effect  on 
consolidated  taxable  income  as  if  S  and  B 
were  divisions  of  a  single  corporation.  See 
§  1.1502-13(c).  All  of  B's  $50  corresponding 
gain  is  recharacterized  under  section 
904(fK3).  If  S  and  B  were  divisions  of  a  single 
corporation  and  the  intercompany  sale  were 
a  transfer  between  the  divisions,  B  would 
succeed  to  S's  $100  basis  in  the  property  and 
would  have  $200  of  gain  ($60  of  which 
would  be  recharacterized  imder  section 
904(f)(3)),  instead  of  a  $50  gain. 
Consequently,  S's  $150  intercompany  gain 
and  B's  $50  corresponding  gain  are  taken  into 
account,  and  $10  of  S's  gain  is 
recharacterized  under  section  904(f)(3)  as 
U.S.  source  to  reflect  the  $10  difference 
between  B's  $50  recharacterized  gain  and  the 
$60  recomputed  gain  that  would  have  been 
recharacterized. 

(c)  Becoming  or  ceasing  to  be  a 
member  of  a  group — (1)  Adding 
separate  accounts  on  becoming  a 
membm.  At  the  time  that  a  corp(»ration 
becomes  a  member  of  a  group  (a  new 
member),  the  group  adds  to  the  balance 
of  its  COFL  or  CSLL  account  the  balance 
of  the  new  member's  corresponding 
OFL  account  or  SLL  account.  A  new 
member's  OFL  account  corresponds  to  a 
COFL  account  if  the  account  is  for  the 
same  loss  basket.  A  new  member's  SLL 
account  corresponds  to  a  CSLL  account 
if  the  account  is  for  the  same  loss  basket 
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an)d  with  respect  to  the  same  income 
hak  tet.  If  the  group  does  not  have  a 
CQFL  or  CSLL  accoiuit  corresponding  to 
th^Inew  member's  account,  it  creates  a 
COFL  or  CSLL  account  with  a  balance 
eqiial  to  the  balance  of  the  member's 
ac|x>ujit. 

U)  Apportionment  of  consolidated 
ac6ount  to  departing  member — (i)  In 
general.  A  group  apportions  to  a 
member  that  ceases  to  be  a  member  (a 
departing  member)  a  portion  of  each 
CQPL  and  CSLL  account  as  of  the  end 
of  the  year  diuing  which  the  member 
ceakes  to  be  a  member  and  after  the 
grf>^p  makes  the  additions  or  reductions 
to  such  account  required  under 
paragraphs  (b)(3),  (b)(4)  and  (c)(1)  of  this 
section  (other  \haa  an  addition  under 
paragraph  (c)(1)  of  this  section 
attiibutable  to  a  member  becoming  a 
member  after  the  departing  member 
ce^es  to  be  a  member).  The  group 
coiohputes  such  portion  under  paragraph 
(c](2)(ii)  of  this  section,  as  limited  by 
paragraph  (c)(2)(iii)  of  this  section.  "The 
departing  member  carries  such  portion 
to  its  first  separate  return  year  after  it 
ce^es  to  be  a  member.  Also,  the  group 
redlices  each  account  by  such  portion 
'  carries  such  reduced  amount  to  its 
:  consolidated  retiun  year  beginning 

^r  the  year  in  which  the  member 
ceases  to  be  a  member.  If  two  or  more 
meinbers  cease  to  be  members  in  the 
saike  year,  the  group  computes  the 
pc^on  allocable  to  each  such  member 
(and  reduces  its  accoimts  by  such 
poption)  in  the  order  that  the  members 
c^^e  to  be  members. 

yii)  Departing  member's  portion  of 
gnJup's  account.  A  departing  member's 
portion  of  a  group's  COFL  or  CSLL 
acppimt  for  a  loss  basket  is  computed 
baisbd  upon  the  member's  share  of  the 
grpkip's  assets  that  generate  income 
subject  to  recapture  at  the  time  that  the 
mepber  ceases  to  be  a  member.  Under 
the*  characterization  principles  of 
§§t.861-9T(g)(3)  and  1.861-12T,  the 
group  identifies  the  assets  of  the 
de;parting  member  and  the  remaining 
m^^bers  that  generate  foreign-soiuce 
inbpme  (foreign  assets)  in  each  basket. 
Tha  assets  are  characterized  based  upon 
th«  income  that  the  assets  are 
reasonably  expected  to  generate  after  the 
m0tnber  ceases  to  be  a  member.  The 
melnber's  portion  of  a  group's  COFL  or 
C^^  account  for  a  loss  basket  is  the 
ip's  COFL  or  CSLL  account, 

ively,  multiplied  by  a  fi'actlon, 
numerator  of  which  is  the  value  of 
member's  foreign  assets  for  the  loss 
Icet  and  the  denominator  of  which  is 
thei  value  of  the  foreign  assets  of  the 
group  (including  the  departing  member) 
for  the  loss  basket.  The  value  of  the 
fof^ign  assets  is  determined  imder  the 


asset  valuation  rules  of  §  l~861-9T(g)(l) 
and  (2)  using  either  tax  book  value  or 
fair  market  value  under  the  method 
chosen  by  the  group  for  purposes  of 
interest  apportionment  as  provided  in 
§  1.861-9T(g)(l)(ii).  For  purposes  of  this 
paragraph  (c)(2)(ii),  §  1.861-9T(g)(2)(iv) 
(assets  in  intercompany  transactions) 
shall  apply,  but  §  1.861-9T(g)(2){iii) 
(adjustments  for  directly  allocated 
interest)  shall  not  apply.  If  the  group 
uses  the  tax  book  value  method,  the 
member's  portions  of  COFL  and  CSLL 
accounts  are  limited  by  paragraph 
(c)(2)(iii)  of  this  section.  In  addition,  for 
piuposes  of  this  paragraph  (c)(2)(ii),  the 
tax  book  value  of  assets  transferred  in 
intercompany  transactions  shall  be 
determined  without  regard  to  previously 
deferred  gain  or  loss  that  is  taken  into 
accounfby  the  group  as  a  result  of  the 
transaction  in  which  the  member  ceases 
to  be  a  member.  The  assets  should  be 
valued  at  the  time  the  member  ceases  to 
be  a  member,  but  values  on  other  dates 
may  be  used  unless  this  creates 
substantial  distortions.  For  example,  if  a 
member  ceases  to  be  a  member  in  the 
middle  of  the  group's  consolidated 
return  year,  an  average  of  the  values  of 
assets  at  the  beginning  and  end  of  the 
year  (as  provided  in  §  1.861-9T(g)(2)) 
may  be  used  or,  if  a  member  ceases  to 
be  a  member  in  the  early  part  of  the 
group's  consolidated  retiun  year,  values 
at  the  begiiming  of  the  year  may  be 
used,  unless  this  creates  substantial 
distortions. 

(iii)  Limitation  on  member's  portion 
for  groups  using  tax  book  value  method. 
If  a  group  uses  the  tax  book  value 
method  of  valuing  assets  for  purposes  of 
paragraph  (c)(2)(ii)  of  this  section  and 
the  aggregate  of  a  member's  portions  of 
COFL  and  CSLL  accounts  for  a  loss 
basket  (with  respect  to  one  or  more 
income  baskets)  determined  under 
paragraph  (c)(2)(ii)  of  this  section 
exceeds  150  percent  of  the  actual  fair 
market  value  of  the  member's  foreign 
assets  in  the  loss  basket,  the  member's 
portion  of  the  COFL  or  CSLL  accounts  ~ 
for  the  loss  basket  shall  be  reduced 
(proportionately,  in  the  case  of  multiple 
accounts)  by  such  excess.  This  rule  does 
not  apply  if  the  departing  member  and 
all  other  members  that  cease  to  be 
members  as  part  of  the  same  transaction 
own  all  (or  substantially  all)  the  foreign 
assets  in  the  loss  basket. 

(iv)  Determination  of  values  of  foreign 
assets  binding  on  departing  member. 
The  group's  determination  of  the  value 
of  the  member's  and  the  group's  foreign 
assets  for  a  loss  basket  is  binding  on  the 
member,  unless  the  Commissioner 
concludes  that  the  determination  is  not 
appropriate.  The  common  parent  of  the 
group  must  attach  a  statement  to  the 


return  for  the  taxable  year  that  the 
departing  member  ceases  to  be  a 
member  of  the  group  that  sets  forth  the 
name  and  taxpayer  identification 
number  of  the  departing  member,  the 
amoimt  of  each  COFL  or  CSLL  for  each 
loss  basket  that  is  apportioned  to  the 
departing  member  imder  this  paragraph 
(c)(2),  the  method  used  to  determine,  the 
value  of  the  member's  and  the  group's 
foreign  assets  in  each  such  loss  basket, 
and  the  value  of  the  member's  and  the 
group's  foreign  assets  in  each  such  loss 
basket.  The  common  parent  must  also 
furnish  a  copy  of  the  statement  to  the 
departing  member. 

(v)  Anti-abuse  rule.  If  a  corporation 
becomes  a  member  and  ceases  to  be  a 
member,  and  a  principal  purpose  of  the 
corporation  becoming  and  ceasing  to  be 
a  member  is  to  transfer  the  corporation's 
OFL  account  or  SLL  account  to  the 
group  or  to  transfer  the  group's  COFL  or 
CSLL  account  to  the  corporation, 
appropriate  adjustments  will  be  made  to 
eliminate  the  benefit  of  such  a  transfer 
of  accounts.  Similarly,  if  any  member 
acquires  assets  or  disposes  of  assets 
(including  a  transfer  of  assets  between 
members  of  the  group  and  the  departing 
member)  with  a  principal  purpose  of  . 
affecting  the  apportionment  of  accounts 
imder  paragraph  (c)(2)(i)  of  this  section, 
appropriate  adjustments  will  be  made  to 
eliminate  the  benefit  of  such  acquisition 
or  disposition. 

(vi)  Examples.  The  following 
examples  illustrate  this  paragraph  (c): 

Example  1.  (i)  On  November  6,  Year  1,  S. 
a  member  of  the  P  group,  a  consolidated 
group  with  a  calendar  consolidated  return 
year,  ceases  to  be  a  memt>er  of  the  group.  On 
December  31.  Year  1.  the  P  group  has  a  $40  - 
COFL  account  for  the  general  limitation 
basket,  a  S20  CSLL  account  for  the  general 
limitation  basket  (i.e.,  the  loss  basket)  with 
respect  to  the  passive  basket  (i.e.,  the  income 
basket),  and  a  $10  CSLL  account  for  the 
shipping  income  basket  (i.e.,  the  loss  basket) 
with  respect  to  the  passive  basket  (i.e.,  the 
income  l>asket).  No  member  of  the  group  has 
foreign-source  income  or  loss  in  Year  1.  The 
group  apportions  its  interest  expense 
according  to  the  tax  book  value  method. 

(ii)  On  November  6,  Year  1,  the  group, 
identifies  S's  assets  and  its  own  assets 
(including  S's  assets)  expected  to  produce 
foreign  general  limitation  income.  Use  of 
end-of-the-year  values  will  not  create 
substantial  distortions  in  determining  the 
relative  values  of  S's  and  the  group's  relevant 
assets  on  November  6,  Year  1.  The  group 
determines  that  S's  relevant  assets  have  a  tax 
book  value  of  $2,000  and  a  fair  market  value 
of  S2,200.  Also,  the  group's  relevant  assets 
(including  S's  assets)  have  a  tax  book  value 
of  $8,000.  On  November  6,  Year  1,  S  has  no 
assets  expected  to  produce  foreign  shipping 
income. 

(iii)  Under  paragraph  (c)(2)(ii)  of  thi6 
section,  S  takes  a  $10  COFL  account  for  the 
general  limitation  basket  ($40  x  $2000/$8000) 
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and  a  S5  CSLL  account  for  the  general 
limitation  basket  with  respect  to  the  passive 
basket  ($20  x  S2000/$8000).  S  does  not  take 
any  portion  of  the  shipping  income  basket 
CSLL  accotmt.  The  limitation  described  in 
paragraph  (c](2)(iii)  of  this  section  does  not 
apply  because  the  aggregate  of  the  COFL  and 
CSLL  accounts  for  the  general  limitation 
basket  that  are  apportioned  to  S  ($15)  is  less 
than  150  percent  of  the  actual  fair  market 
value  of  S's  general  limitation  foreign  assets 
($2,200  X 150%). 

Example  2.  (i)  Assume  the  same  focts  as  in 
Example  1,  except  that  the  fair  market  value 
of  S's  general  limitation  foreign  assets  is  $4 
as  of  November  6,  Year  1. 

(ii)  Under  paragraph  (c)(2)(iii)  of  this 
section,  S's  COFL  and  CSLL  accounts  for  the 
general  limitation  basket  must  be  reduced  by 
$9,  which  is  the  excess  of  $15  (the  aggregate 
amount  of  the  accounts  apportioned  imder 
paragraph  (c)(2)(ii)  of  this  section)  over  $6 
(150  percent  of  the  $4  actual  feir  market 
value  of  S's  general  limitation  foreign  assets). 
S  thus  takes  a  $4  COFL  account  for  the 
general  limitation  basket  ($10  -  ($9  x  $10/ 
$15))  and  a  $2  CSLL  account  for  the  general 
limitation  basket  %vith  respect  to  the  passive 
basket  ($5  -  ($9  x  $5/$15)). 

(d)  Predecessor  and  successor.  A 
reference  to  a  member  includes,  as  the 
context  may  require,  a  reference  to  a 
predecessor  or  successor  of  the  member. 
See  §  1.1502-1(1). 

(e)  Endive  dates.  This  section 
applies  to  consolidated  return  years  for 
which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
August  11, 1999.  However,  paragraph 
(b)(5)  of  this  section  (intercompany 
transactions)  is  not  applicable  for 
intercompany  transactions  that  occur 
before  January  28, 1999.  A  group  applies 
the  principles  of  §  1.1502-9A(e)  to  a 
disposition  which  is  an  intercompany 
transaction  to  which  §  1.1502-13 
applies  and  that  occurs  before  January 
28, 1999.  Also,  paragraph  (c)(2)  of  this 
section  (apportionment  of  consolidated 
account  to  departing  member)  is  not 
applicable  for  members  ceasing  to  be 
members  of  a  group  before  January  28, 
1999.  A  group  applies  the  principles  of 
%  1.1502-9A  (radior  than  paragraph 
(c)(2)  of  this  section)  to  determine  the 
amount  of  a  consolidated  accotmt  that  is 
apportioned  to  a  member  that  ceases  to 
be  a  member  of  the  gnmp  before  January 
28, 1999  (and  reduces  its  consolidated 
account  by  such  apportioned  amount) 
before  applying  paragraph  (c)(2)  of  this 
section  to  members  ti^t  cease  to  be 
members  on  or  after  January  28, 1999. 

f1.1S02-«T    [RMTtovMl] 
Par.  7.  Section  1.1502-9T  is  removed. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Far.  8.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par  9.  In  §  602.101,  paragraph  (b)  is 
amended  in  the  table  by  removing  the 
current  entry  for  1.1502-9  and  adding 
new  entries  for  1.1502-9  and  1.1502-9A 
to  read  as  follows: 

%  602.101    OMB  Control  numbers. 

***** 

(b)  *  *  * 


CpR  part  or  section  where 
identified  and  descrit>ed 


Current 

0MB  control 

No. 


1.1502-9 


1.1502-9A 


1545-1634 


1545-0121 


Robert  E.  Wonzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  July  16. 1999. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  99-20242  Filed  8-10-99;  8:45  am] 
BUJNQ  CODE  4«S0-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 43, 63,  and  04 

PB  Doctat  No*.  9»-148, 96-22,  CC  Doctat 
No.  90-337  (Phase  ■).  FCC  9»-73] 

BiannM  Ravtaw  Of  ttw  Rafbrm  of  ttw 
HiiMiMiKNiM  sMinaniains  foncy  ano 
AaaocMad  Filing  RaQuifwiMnts 

agency:  Federal  Commtmications 

Commission. 

ACTION:  Final  rule;  annoimcement  of 

effective  date. 

SUMMARY:  The  Commission  amended  its 
rules  re^rding  the  International 
Settlements  Policy.  The  rules  contained 
information  collection  requirements. 
These  rules  became  efiisctive  on  July  29, 
1999. 

EFFECTIVE  DATE:  The  amendments  to  47 
CFR  0.457,  43.51,  63.14,  63.16,  63.22, 
63.23, 64.1001,  and  64.1002  published 
at  64  FR  34734  (June  29, 1999)  became 
effective  on  July  29, 1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Lisa 

Choi  or  Jackie  Ru£F,  Attorney-Advisors, 
Telecommtmications  Division, 
International  Bureau,  (202)  418-1470. 


SUPPLEMENTARY  INFORMATION:  On  April 
15, 1999,  the  Commission  adopted  an 
order  removing  and  modifying  rules  that 
govern  the  manner  in  which  U.S. 
international  telecommimicalions 
carriers  provide  service  in 
correspondence  with  foreign  carriers 
that  operate  in  competitive  markets,  a 
summary  of  which  was  published  in  the 
Federal  Register.  See  64  FR  34734,  June 
29, 1999.  All  of  the  rules  contained 
information  collection  requirements.  We 
stated  that  the  "rules  contain 
information  collections  that  have  not 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB).  The 
Commission  will  publish  a  document  in 
the  Federal  Register  annoimcing  the 
effective  date  of  these  rules."  The 
information  collections  were  approved 
by  OMB  on  July  29, 1999.  See  0MB  Nos. 
3060-0454  and  3060-0901.  This 
publication  satisfies  our  statement  that 
the  Commission  would  publish  a 
docimient  aimotmcing  the  effective  date 
of  the  rules. 

List  of  Subjecls  in  47  CFR  Parts  0, 43, 
63  and  64 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-20694  Filed  8-10-99;  8:45  am] 

BUJNQ  CODE  6712-01-11 


DEPARTMENT  OF  STATE 

48  CFR  Parts  601, 602, 603, 604. 605, 
606, 608, 609, 610, 611, 613, 614, 615, 
616, 617, 619, 822, 823, 625, 826, 628, 
829, 830, 631, 832. 833, 634, 636. 837, 
639,641,642.643,844,846,848,847, 
649, 652  and  853 

[Public  Notice  «302S] 

Rmi400-AA71 

Offica  of  ttw  Procursmant  ExMuHw; 
Dapaiiiiiant  of  Staia  AcqulalMon 
Ragulation(DOSAR) 

AGENCY:  Office  of  the  Procurement 
Executive,  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  makes  final  a 
proposed  nUe  published  for  comment 
on  Novembw  30, 1998  (63  FR  65728) 
amending  the  Department  of  State 
Acquisition  Regulation  (DOSAR).  The 
find  rule  also  contains  several 
miscellaneous  amendments  and 
corrections  not  published  on  November 
30, 1998,  as  outlined  below. 
EFFECTIVE  DATE:  August  11. 1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 

G  ^dys  Gines,  Procurement  Analyst, 
Dobartment  of  State,  Office  of  the 
Procurement  Executive,  2201  C  Street 
NW,  Suite  603,  State  Annex  Number  6, 
Washington,  DC  20522-0602;  telephone 
(7b3)  516-1691;  e-mail  address: 
ginesgg@state.gov. 

^PLEMENTARY  INFORMATION: 

I.  I^ackground 

)n  November  30, 1998  (63  F^  65728), 
I  Department  of  State  proposed 
sndments  to  the  DOSAR  to  reflect 
nutnerous  miscellaneous  changes, 
additions,  and  deletions  dealing  with 
injtemal  or  administrative  matters.  The 
pijqposed  rule  also  eliminated 
certification  requirements  that  were  not 
specifically  imposed  by  statute,  and 
aased  one  new  certification  required  by 
stuute  and  one  new  certification  not 
required  by  statute  but  justified  in 
accordance  with  section  29  of  Public 
lAyv  104-106  (the  Federal  Acquisition 
Reform  Act  of  1996).  Finally,  the 
pcoposed  rule  eliminated  internal 
coverage  from  the  codified  section  of  the 
iSAR. 

Jo  comments  were  received  during 
I  public  comment  period,  which 
elided  on  January  29, 1999.  This  rule 
m^t^es  final  the  amendments,  as  revised, 
pijdposedon  November  30, 1998. 

n^  i\mendments  Not  Contained  in 
Pi^^posed  Rule 

he  final  rule  also  contains  several 
ndments  and  corrections  to  the 
posed  rule.  These  amendments  are 
thia  result  of  several  changes  which  have 
taken  place  during  the  comment  period. 
They  are  as  follows: 

M  DOSAR  section  604.502  is  revised 
toltonform  to  FAR  numbering  changes 
made  in  FAC  97-9. 

4  DOSAR  section  609.406-3(a)(l)  is 
rei^sed  to  reflect  coordination  through 
thIaOffice  of  the  Procurement  Executive 
ofjpffice  of  the  Inspector  General 
investigation  reports  that  involve 
possible  criminal  or  fraudulent 
ac  ttvities  by  contractors. 

4  DOSAR  sections  614.201-6, 
61  f  201-6-70,  615.209,  and  615.209-70 
arp  being  removed.  These  sections 
co|i|tained  the  prescription  for  the 
pinyision  at  652.214-71,  Authorization 
tOj Perform.  The  Department  has 
daiermined  that  this  provision  should 
b^  ^  contract  clause,  since  it  contains 
refjuirements  that  the  successful  offeror 
must  adhere  to  following  contract 
ai^brd,  i.e.,  having  the  appropriate 
li(t^nses,  permits,  etc.  Since  it  is  a 
cqiitract  clause,  the  prescription  is 
mbved  to  642.271(b).  The  clause  is 
renamed  as  "Authorization  and 


Performance",  revised  slightly,  and 
renumbered  as  652.242-73. 

•  DOSAR  section  617.105-l(d)  is 
being  revised  to  better  reflect  current 
Administration  policy  as  set  forth  in 
OMB  Circulars  A-11  and  A-34.  This 
section  contained  language  regarding 
three  options  to  finance  cancellation 
costs  of  multiyear  contracts.  However, 
the  current  policy  as  stated  in  OMB 
Cfrculars  A-11  and  A-34  is  to  allow 
only  the  first  option  (cancellation  costs 
incurred  shall  be  paid  from 
appropriations  originally  available  for 
the  performance  of  the  contract).  The 
policy  is  to  fully  fund  usable  segments 
and  to  obligate  cancellation  costs  as  part 
of  the  original  contract,  as  cmrently 
stated  in  FAR  17.104(c).  Therefore, 
DOSAR  617.105-l(d)  is  revised  to  state 
that  every  multiyear  contract  must 
comply  with  FAR  17.104(c)  unless  an 
exception  is  approved  through  the 
budget  process  in  coordination  with  the 
cognizant  comptroller. 

•  DOSAR  617.502  is  removed,  and  a 
new  section  617.503  is  added,  as  the 
determination  and  findings 
requirements  for  Economy  Act 
interagency  agreements  are  now  located 
in  FAR  17.503. 

•  DOSAR  633.214-70(c)(4),  (c)(5}, 
and  (c)(6)(iii)  are  revised  to  delete 
references  to  the  Army  Corps  of 
Engineers  IWR  pamphlets  and  the 
Administrative  Conference  of  the  U.S. 
publication  on  mediation.  These 
documents  are  no  longer  available  in 
hard  copy.  Reference  to  an  Internet  site 
for  obtaining  information  on  alternative 
disputes  resolution  is  provided  instead. 

•  DOSAR  633.270-1,  633.270-2,  and 
633.270-3  are  revised  to  reflect  the 
transfer  of  certain  appellate  and  review 
functions  from  the  Armed  Services 
Board  of  Contract  Appeals  to  the 
General  Services  Board  of  Contract 
Appeals.  Related  reference  changes  are 
made  to  633.214-70(c)  and  (c)(2). 

•  DOSAR  637.104-70  is  revised  to 
add  a  new  paragraph  (i)  describing  the 
authority  for  the  Bureau  of  Diplomatic 
Security  to  issue  personal  services 
contracts  in  accordance  with  section 
206  of  Pub.  L.  99-399,  as  amended  by 
the  Emergency  Supplemental 
Appropriations  Act  of  1998. 

•  DOSAR  642  is  revised  to  correct  the 
headings  of  Part  642  and  Subpart  642.2. 
A  new  paragraph  (b)  is  added  to 
642.271,  as  discussed  above. 

These  amendments  and  corrections 
do  not  aflect  the  public,  and  therefore 
good  cause  exists  to  publish  the 
amendments  for  effect  without  first 
soliciting  public  comment  because  prior 
public  comment  is  lumecessary.  The 
amendments  are  for  the  purpose  of 


implementing  internal  changes  and 
making  minor  corrections. 

m.  Regulatory  Flexibility  Act 

The  Department  of  State  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substanticil  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5    . 
U.S.C.  601  et  seq.).  A  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed. 

IV.  Unfunded  Mandates  Act  of  1995 

The  Unfunded  Mandates  Act  of  1995 
requires  agencies  to  prepare  several 
analytical  statements  before  proposing 
any  rule  that  may  result  in  annual 
expenditures  of  $100  million  of  State, 
local,  and  Indian  tribal  governments  or 
the  private  sector.  Since  this  final  rule 
will  not  result  in  expenditiu^s  of  this 
magnitude,  the  Department  certifies  that 
sucn  statements  are  not  necessary. 

V.  Executive  Order  12866 

This  final  rule  has  been  revifiwftd 
imder  Executive  Order  12866  by  the 
Office  of  Management  and  Budget. 

VI.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  under  the  Paperwork 
Reduction  Act  of  1980  by  OMB,  and 
were  assigned  control  number  1405- 
0050. 

List  of  Subjects  in  48  CFR  Parts  601, 
602,  603,  604,  605, 606,  608, 609, 610, 
611,  613,  614,  615.  616,  617,  619,  622, 
623,  625, 626, 628,  629,  630,  631,  632, 
633,  634,  636, 637,  639, 641,  642,  643. 
644,  645,  646,  647,  649,  6.52  and  653 

Government  prociuement. 

Accordingly,  title  48,  chapter  6  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  601,  602.  603,  604,  605,  606,  608, 
609,  610.  614,  616,  617.  619,  620,  622, 
623, 625, 626. 628,  629,  630,  631,  632, 
633,  634, 636, 637, 639, 642, 643, 645, 
646.  647.  649,  652,  653  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c):  22  U.S.C. 
2658. 

SUBCHAPTER  A— GENERAL 

PART  601— DEPARTMENT  OF  STATE 
ACQUISITION  REGULATION 

2.  Section  601.105  is  redesignated  as 
section  601.106.  New  sections  601.105 
and  601.105-3,  are  added  to  read  as 
follows: 
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801.105  Issuanc*. 

601.105-^    CoplM. 

The  DOSAR  is  available  on  CD-ROM 
disks  through  the  Department's 
INFOEXPRESS  program,  or  through  the 
Internet  from  A/OPE's  Acquisition 
Website.  The  Internet  address  is:  http:/ 
/www.statebuy.gov/home.htm 

3.  Newly  designated  section  601.106 
is  revised  to  read  as  follows: 

601.106  OMB  Approval  urxtorttw 
Papwwork  Raduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520)  requires  that 
Federal  agencies  obtain  approval  from 
the  OfBce  of  Management  and  Budget 
before  collecting  injformation  from  ten 
(10)  or  more  members  of  the  public. 
Individiuds  are  not  required  to  respond 
to  information  coUection  unless  the 
OMB  number  and  burden  estimate 
information  is  provided.  Accordingly, 
the  information  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  OMB 
under  OMB  Control  Number  1405-0050. 
The  burden  estimate  is  225,302  hours. 

601.301  [Amandad] 

4.  Section  601.301  is  amended  by 
redesignating  paragraph  (a)(1)  as 
paragraph  (a)  and  ^  removing 
paragraph  (a)(2)  in  its  entirety. 

601.302  [Amandad] 

5.  Section  601.302  is  amended  in  the 
first  sentence  of  paragraph  (a)  by 
removing  the  words  "and  leases  of  real 
and  personal  property". 

601.303  [Amandad] 

6.  Section  601.303  is  amended  by 
correcting  the  citation  at  the  end  of 
paragraph  (c)  to  read  "FAR  1.105-2(c)". 

601471    [Ramowad] 

7.  Section  601.471  is  removed. 

8.  The  heading  of  Subpart  601.6  is 
revised  to  read  as  follows: 


Subpart  601.6— Caraar  Davatopment, 
Contracting  Authority,  and 


601 J02-3  and  601 .602-3-70    [Ramovad] 

9.  Section  601.602-3,  and  section 
601.602-3-70,  are  removed. 

10.  Section  601.603-3  is  amended  by 
adding  a  title  to  paragraph  (a);  by 
revising  the  second  sentence  of 
paragraph  (a);  by  revising  paragraph  (b) 
in  its  entirety;  and,  by  adding  a  new 
paragraph  (d),  to  read  as  follows: 

601.603-3    Appointmant 

(a)  General.  *  *  *  The  Procurement 
Executive  appoints  all  IX)S  contracting 
officers,  in  conformance  with  FAR 
1.603-3,  with  the  one  exception  as 


noted  in  paragraph  (b).  of  this  section. 

*  *  • 

(b)  Temporary  warrants.  The  Chief  of 
Mission  is  delegated  the  authority  by 
the  Procurement  Executive  to  issue 
temporary  contracting  officer  warrants 
for  periods  up  to  90  calendar  days  in 
order  to  cover  emergency,  post-specific 
operational  requirements  (e.g.,  staffing 
gaps,  medical  evacuations,  extended 
leave,  etc.).  These  temporary 
appointments  shall  be  executed  on  the 
Standard  Form  1402,  and  a  copy  shall 
be  furnished  to  AJOPk.  The  warrant 
shall  contain  both  a  dollar  limitation  of 
no  more  than  $100,000  and  a  specific 
time  period  (not  to  exceed  90  days) 
diuing  which  the  warrant  is  effective. 
***** 

(d)  Personal  services  agreements. 
Individuals  who  may  sign  personal 
services  agreements  (PSAs)  are  limited 
to  the  following: 

(1)  An  individual,  or  class  of 
individuals,  granted  authority  by  the 
Director,  PER/OE;  or 

(2)  Individuals  with  contracting 
officer  certfficates  of  appointment. 

601.603-70    Amandad 
11.  Section  601.603-70  is  amended— 

(a)  By  adding  a  period  after  the  words 
"and  services"  and  removing  the  words 
";  to  sell  personal  property;  and  to  lease 
real  property."  in  the  first  sentence  of 
paragraph  (a)(1)  introductory  text; 

(b)  By  adding  a  period  after  the  words 
"Deputy  Assistant  Secretary  of  State  for 
Foreign  Buildings"  and  removing  the 
words  "and  to  the  Director  for 
Acquisitions  as  the  HCA."  in  paragraph 
(a)(2); 

(c)  By  removing  the  heading  "Office 
of  Acquisition"  and  inserting  "Office  of 
Logistics  Management;  Office  of 
Acquisition  Management  (A/LM/AQM)" 
in  its  place;  and  by  removing  the  words 
"and  Deputy  Director  as  the  HCA"  and 
inserting  "or  designee  as  the  HCA"  in 
their  place  in  paragraph  (a)(3); 

(d)  By  removing  the  word  "and" 
before  the  word  "construction"  and 
removing  the  word  "of  after 
"construction"  and  by  adding  the  words 
"and  supplies  for"  after  the  word 
"construction"  in  paragraph  (a)(7); 

(e)  By  adding  the  word  "supplies," 
after  the  word  "subsystems,"  in 
paragraph  (a)(8); 

(f)  By  revising  paragraph  (a)(9)  to  read 
as  indicated  below; 

(g)  By  removing  the  words  "Office  of 
Acquisition"  and  inserting  the  acronym 
"A/LM/AQM"  in  their  place  in  the 
second  sentence  of  paragraph  (b) 
introductory  text; 

(h)  By  removing  the  words  "schedule 
contracts"  and  inserting  the  words 
"existing  contracts  up  to  the  maximiun 


ordering  threshold  or  limitation"  in 
their  place  in  paragraphs  (b)(1)  through 
(b)(6);  and 

(i)  By  adding  a  new  paragraph  (b)(7), 
to  read  as  follows: 

601.603-70    Dalagations  of  autttority. 

(a)*  *  • 

(9)  Regional  Procurement  Support 
Offices.  The  authority  to  enter  into  and 
administer  contracts  for  the  expenditiue 
of  funds  involved  in  the  acquisition  of 
suppliesjequipment.  publications,  and 
services  on  behalf  of  overseas  posts  is 
delegated  to  each  Director,  Regional 
Procurement  Support  Office  (RPSO)  as 
the  HCA  at  the  following  locations: 

(i)  RPSO  Germany  in  conjunction 
with  Embassy  Bonn  and  Consulate 
General  Frankfurt; 

(ii)  RPSO  Tokyo  in  conjimction  with 
Embassy  Tokyo; 

(iii)  lU'SO  Singapore  in  conjunction 
with  Embassy  Singapore;  and, 

(iv)  RPSO  Florida  in  conjimction  with 
the  Florida  Regional  Center. 

(b)*  *  * 

(7)  Office  of  Small  and  Disadvantaged 
Business  Utilization.  The  authority  to 
enter  into  and  administer  8(a)  purchase 
orders  and  contracts  as  a  third  party 
pursuant  to  the  Memorandum  of 
Understanding  signed  with  the  Small 
Business  Adniinistration. 

601.670    [Ramovad] 

12.  Section  601.670  is  removed. 

PART  602— OEHNmONS  OF  WORDS 
AND  TERMS 

13.  Section  602.101-^70  is  amended  by 
removing  the  definition  of  "local 
procurement";  and  by  adding,  in 
alphabetical  order,  a  definition  of 
"major  system"  to  read  as  follows: 

602.101-70    DOSAR  daflnWona. 

***** 

Major  system  has  the  same  definition 
as  described  in  FAR  2.101;  however,  the 
Department  of  State's  dollar  threshold 
as  defined  in  paragraph  (b)  is  $30 
million.  The  Under  Secretary  for 
Management  is  the  head  of  the  agency 
for  the  piuposes  of  paragraph  (c). 


PART  603— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

14.  Subpart  603.1  is  revised  to  read  as 
follows: 

Sulipart  603.1— Safaguarda 

Sec. 

603.104    Procurement  integrity. 

603.104-5    Disclosure,  protection,  and 
marking  of  contractor  bid  or  proposal 
information  and  source  selection 
information. 
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f  I  3.104—10    Violations  or  possible 
violations. 

{ '*  ibpart  603.1— Safeguards 

( 1 3.104    Procurement  integrity. 

( 1 3.104-5    Disciosure,  protection,  and 
r  1  irking  of  contractor  bid  or  proposal 
1 1  formation  and  source  selection 
1 1  formation. 

(a)  The  following  classes  of  persons 
I  ]  ay  be  authorized  to  receive  contractor 
I  i  d  or  proposal  information  or  source 
s  ( lection  information  by  the  contracting 
c  >j  ficer  or  head  of  the  contracting 
{ ( tivity,  who  is  the  agency  head's 
( I  tsignee,  when  such  access  is  necessary 
t  ]  the  conduct  of  an  acquisition: 

(1)  Individuals  involved  in  the 
{ { lection  process,  such  as  the 

( !  )ntracting  Officer's  Representative, 

tachnical  evaluators,  advisors, 

( linsultants,  and  the  Source  Selection 

OBicial; 

(2)  Clerical  personnel  directly 
i  c  volved  in  the  acquisition; 

(3)  Supervisors  in  the  contracting 
( mcer's  chain  of  command; 

(4)  Contracting  personnel  involved  in 
I  e  viewing  or  approving  the  solicitation, 
( ( tntract,  or  contract  modification; 

(5)  Individuals  from  oMces  who  may 

I  i )  required  to  perform  pre-award  audits, 
4t|ch  as  DCAA;  and, 

(6)  Personnel  in  the  following  offices: 
ce  of  Small  and  Disadvantaged 

iiisiness  Utilization  (A/SDBU),  Office  of 
e  Legal  Adviser,  Office  of  Legislative 
airs.  Office  of  the  Inspector  General, 
ce  of  the  Prociuement  Executive,  the 
all  Business  Administration,  and  the 
ce  of  Federal  Contract  Compliance 
igrams  (Department  of  Labor), 
(c)  All  information  which  is 
msidered  proprietary  or  source 
lection  information  shall  be  marked  to 

E^ent  its  imauthorized  disclosxue 
•re  award.  This  may  be  performed  by 
king  each  page  of  proprietary  or 
s  puree  selection  material  with  the 
i  t  atement ' '  Soiuce  Selection 

I I  formation— See  FAR  3.104"  or 

'  1  ^prietary  Information — See  FAR 
i  |104",  as  applicable.  Alternatively,  this 
I  e  quirement  may  be  met  by  attaching 

I  ■  )rms  DS-1926,  Proprietary 

I I  formation  (Cover  Page),  and  DS-1927, 
I  >i  >urce  Selection  Information  (Cover 

1  'i  tge),  to  any  proprietary  and  source 

i  ( lection  information.  Individuals 

I E  sponsible  for  preparing  derivative 

di  >ciunent8  which  reference,  cite,  or 

[•iraphrase  proprietary  or  source 

!  flection  information,  are  responsible 

f  c  r  marking  such  dociunents  as 

it  ;dicated  in  this  paragraph.  The 

I E  quired  marking  or  cover  page  shall  be 

i  t  eluded  when  technical  proposals  are 

^ibmitted  for  evaluation  and  when  an 


audit  is  requested.  After  award,  the 
procedures  governing  the  Freedom  of 
Information  Act  and  related  laws/ 
regulations  shall  be  followed  regarding 
release  of  proprietary  or  source  selection 
information. 

603.104-10    Violations  or  possible 
violations. 

(a)(1)  The  contracting  officer  shall 
report  any  violation  or  possible 
violation  to  the  head  of  the  contracting 
activity  after  he  or  she  has  reviewed  the 
documentation  and  has  concluded  that 
there  is  no  impact  on  the  acquisition. 

(d){2)(ii)(B)  The  Procurement 
Executive  is  the  agency  head's  designee 
for  the  purposes  of  FAR  3.104- 
10(d)(2)(ii)(B). 

603.203    [Rentoved] 

15.  Section  603.203  is  removed. 

Subpart  603.3— {Removed] 

16.  Subpart  603.3,  consisting  of 
section  603.303,  is  removed. 

17.  Section  603.405  is  added  to  read 
as  follows; 

603.405    Misrepresentations  or  violations 
of  the  Covenant  Against  Contingent  Fees. 

(a)  The  contracting  officer  may 
request  the  Office  of  the  Inspector 
General  to  develop  further  information 
if  the  facts  available  are  deemed 
insufficient  to  determine  whether  an 
actual  violation  has  occurred.  The 
contracting  officer  may  also  obtain  the 
advice  of  the  Office  of  the  Legal  Adviser 
as  to  the  legality  and  general  propriety 
of  any  information  disclosed. 

603.408  and  603.408-1    [Removed] 

18.  Section  603.408,  and  section 
603.408-1,  are  removed. 

603.670    [Removed] 

-  19.  Section  603.670  is  removed. 

20.  Subpart  603.9  is  added  to  read  as 
follows: 

Sul>part  603.9 — Whistleblower  Protections 
for  Contractor  Employees 

Sec. 

603.905  Procedures  for  investigating 
complaints. 

603.906  Remedies. 

Subpart  603.9— Whistleblower 
Protections  for  Contractor  Employaes 

603.905  Procedures  for  investigating 
complaints. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  3.905. 

603.906  Remedies. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  3.906. 


PART  604— ADIMINISTRATIVE 
MATTERS 

Subpart  604.2— [Removed] 

21.  Subpart  604.2,  consisting  of 
section  604.202,  is  removed. 

Subpart  604.4— [Removed] 

22.  Subpart  604.4,  consisting  of 
sections  604.404  and  604.404-70,  is 
removed. 

23.  Subpart  604.5  is  added  to  read  as 
follows: 

Subpart  604.5— Electronic  Commerce 
in  Contracting 

604.502    Policy. 

The  Assistant  Secretary  of  State  for 
Administration  is  the  agency  head  for 
the  piuposes  of  FAR  4.502. 

■i' 
Subpart  604.70— {Removed] 

24.  Subpart  604.70,  consisting  of 
sections  604.7001  and  604.7002.  is 
removed. 

SUBCHAPTER  B— COMPETmON  AND 
ACQUISITION  PLANNING 

PART  605— PUBUCIZING  CONTRACT 
ACTIONS 

605.202-70    [Amended] 

25.  Section  605.202-70  is  amended  by 
removing  the  date  "June  15,  1998"  and 
inserting  the  date  "May  19,  2001"  in  its 
place  in  the  last  sentence  of  paragraph 
(a). 

605.207    [Removed] 

26.  Section  605.207  is  removed. 

605.303  [Amended] 

27.  Section  605.303  is  amended  by 
inserting  a  comma  and  by  adding  the 
words  "upon  request,"  after  the  word 
"Afiiairs"  in  the  first  sentence  of 
paragraph  (a). 

PART  606— COMPETITION 
REQUIREMENTS 

Subpart  606.1— (Removed] 

28.  Subpart  606.1,  consisting  of 
sections  606.101  and  606.101-70.  is 
removed. 

606.302-6    [Amended] 

29.  Section  606.302-6  is  amended  by 
removing  "E.O.  12356"  and  "Executive 
Order  12356"  and  inserting  "Executive 
Order  12958"  in  its  place  whorevHi  it 
appears  in  paragraphs  (c)(1) 
introductory  text  and  (c)(l)(vi). 

606.304  [Amended] 

30.  Section  606.304  is  amended  in 
paragraph  (a)(2)  by  removing  the 


43622        Federal  Register/Vol.  64,  No.  154 /Wednesday,  August  11,  1999/Rules  and  Regulations 


amounts  "$100,000"  and  "$1,000,000" 
and  inserting  "$500,000"  and 
"$10,000,000"  in  their  place, 
respectively. 

31.  Section  606.501  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  fbUows: 

MWJ01    Requirwiwnt 

•        •        *        *        * 

(b)  A  contracting  activity  competition 
advocate  has  been  designated  for  A/LM/ 
AQM.  •  •  * 

32.  Section  606.570  is  revised  to  read 
as  follows: 

606S70   SoUcNalton  provtokm. 

The  contracting  officer  shall  insert  the 
provision  at  652.206-70.  Competition 
Advocate/Ombudsman,  in  all 
solicitations  exceeding  the  simplified 
acquisition  threshold. 

PART  60»-REQUIREO  SOURCES  OF 
SUPPUES  AND  SERVICES 

33.  Part  608,  consisting  of  subpart 
608.3  and  section  608.302,  is  removed. 

PART  eO»— CONTRACTOR 
OUAURCATIONS 

34.  Section  609.206,  and  section 
609.206-1,  are  added  to  read  as  follows: 

609.206    AoquisWonssubiectlo 
QuelHIcelion  iwiiilrwiwnts. 

60».20ft-1    Qwwral. 

(b)  The  authority  prescribed  in  FAR 
9.206-l(b)  is  delegated,  without  power 
of  redelegation,  to  the  head  of  the 
contracting  activity. 

35.  Section  609.404  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

1000.404    Ust  of  pertiee  excluded  from 
wmtmw  pfucurvmeni  wia  nanpfwcufenieni 
pragranw. 

36.  Section  609.405  is  amended  by 
revising  paragraphs  (d)(4)(i)  and 
(d)(4)(ii)  to  read  as  follows: 

(d)  •  *  * 

(4)(i)  For  proouement  actions  (both 
domestic  and  ovwseas)  that  do  not 
exceed  the  simplified  acquisition 
threshold,  contracting  officers  need  not 
considt  the  "List  of  Parties  Excluded 
from  Federal  Procurement  and 
Nonpnxmrement  Programs"  prior  to 
award.  The  list  should  be  consulted 
whenever  the  contracting  officer  has 
reason  to  believe  that  a  proposed 
contractor  may  appear  on  the  list. 

(ii)  Contracting  officers  at  domestic 
contracting  activities  shall  review  the 
"List  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 


Programs",  either  in  hard  copy  or 
electronic  form,  prior  to  awarding  a 
procurement  action  exceeding  the 
simplified  acquisition  threshold. 

37.  Section  609.406-3  is  amended  in 
paragraph  (a)(1)  by  adding  the  following 
two  sentences  to  die  end  of  the 
paragraph;  and,  in  paragraph  (b)(7)  by 
removing  the  number  "10"  and 
inserting  the  number  "30"  in  its  place: 

S609.40O-3    ProcMlures. 

(a)(1)*  *  'The  Office  of  the 
Inspector  General  shall  provide  to  the 
Pnxnuement  Executive  a  copy  of  its 
investigation  report.  The  contracting 
officer  shall  provide  to  the  Procurement 
Executive  a  copy  of  his  or  her  intended 
actions  in  response  to  the  Office  of  the 
Inspector  General  report. 
<*•*■> 

38.  Subpart  609.5  is  amended  by 
revising  the  heading  to  read  as  follows: 

Subpart  609.5— Organizational  ar>d 
Conaultant  Confllcta  of  intaresta 

PART  610— SPECIFlCATiONS, 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

39.  Part  610,  consisting  of  sections 
610.002  and  610.002-70,  is  removed. 

40.  Part  611  is  added  to  subchapter  B 
to  read  as  follows: 

PART  611— DESCRIBING  AGENCY 
NEEDS 

Sec. 

611.002    Policy. 

611.002-70    Metric  system  implementation. 

Sulipart  611.1— Selecting  and  Developing 
Requirements  Pocumente 

611.103    Market  acceptance. 

Subpart  61 1 3— Uquidalad  Damages 

611.502    Policy. 

Authority:  40  U.S.C.  486(c):  22  U.S.C. 
2658. 

611.002    Policy. 

61 1 .002-70    Metric  system  Implementation. 

(a)  Policy.  The  Metric  Conversion  Act 
of  1975,  as  amended  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(15  U.S.C.  205a,  etseq.),  reqvdres 
Federal  agencies  to  establish 
implementing  guidelines  pursuant  to 
metric  policy  to  adopt  the  metric  system 
as  the  preferred  system  of  weights  and 
meastuements  for  United  States  trade 
and  commerce.  This  section  establishes 
the  Department  of  State's  metric 
conversion  guidelines. 

(b)  Applicability.  This  section  applies 
to  all  DOS  acquisitions,  except  to  the 
extent  that  such  use  is  impractical  or  is 


likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  U.S.  firms. 

(c)  Definitions. 

Dual  system  means  the  use  of  both 
traditional  and  metric  systems.  For 
example,  an  item  is  designated,* 
produced  and  described  in  inch-pound 
values  with  soft  metric  values  also 
shown  for  information  or  comparison. 

Hard  metric  means  the  use  of  only 
standard  metric  (SI)  measmements  in 
specifications,  standards,  supplies  and 
services. 

Hybrid  system  means  the  use  of  both 
traditional  and  hard  metric  values  in 
specifications,  standards,  supplies  and 
services. 

Measurement  sensitive  means  any 
item  having  an  application  or  meaning 
depending  substantially  on  some 
measured  quantity.  Fur  example, 
measurement  sensitive  items  include 
product  or  performance  criteria  and 
standards  binding  on  others,  such  as 
emission  levels,  size  and  weight 
limitations,  etc. 

Metric  system  means  the  International 
System  of  Units  (Le  System 
International  d'Unites  (SI))  of  the 
International  Bureau  of  Weights  and 
Measures. 

Metrication  means  any  act  that 
increases  metric  system  use,  including 
metric  training  and  initiation  or 
conversion  of  measurement  sensitive 
processes  and  systems  to  the  metric 
system. 

Soft  metric  means  the  result  of 
mathematical  conversion  of  inch-poimd 
measurements  to  metric  equivalents. 
The  physical  dimensions,  however,  are 
not  dianged. 

Traditional  system  of  weights  and 
measurements  means  the  predominant 
weight  and  measurement  system 
currentiy  used  in  the  United  States,  also 
referred  to  as  the  "inch-pound  system." 
The  traditional  system  includes  such 
commonly  used  units  as  inch,  foot, 
yard,  mile,  pint,  quart,  gallon,  bushel, 
ounce  (fluid  and  avoirdupois),  pound, 
degree  Fahrenheit,  ampere,  candela,  and 
second. 

(d)  Procedures.  (1)  DOS  contracting 
activities  shall  implement  the  metric 
system  in  a  manner  consistent  with  15 
U.S.C.  205a,  etseg. 

(2)  AU  DOS  contracting  activities 
shall  use  the  metric  system  in 
acquisition  consistent  with  security, 
operations,  economic,  technical, 
logistical,  training  and  safety 
requirements. 

(3)  The  Department  shall  encourage 
industry  to  adopt  the  metric  system  by 
acquiring  commercially  available  metric 
products  and  services  that  meet  the 
Department's  needs  whenever  practical. 
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To  tv^ard  this  end,  solicitations  for  DOS 
acdvisitions  shall: 

State  all  measurement  sensitive 
re<]  I  lirements  in  metric  terms  whenever 
possible.  Alternatives  to  hard  metric  are 
soft,  dual  and  hybrid  metric  terms.  The 
Metric  Handbook  for  Federal  Officials 
regarding  the  selection  of  proper  metric 
un^ts  and  symbols  is  available  from  the 
National  Technical  Information  Service; 
anal 

uii)  For  contracts  expected  to  exceed 
$5H),000  contracting  officers  shall 
retji^  to  the  requirements  office  all 
sp^ifications  and  statements  of  work 
th«  are  not  expressed  in  some  form  of 
metric  terms  imless  the  requirements 
office  has  prepared  a  justification,  for 
th«  approval  of  the  contracting  officer, 
for  the  use  of  non-metric  specifications 
or  statements  of  work.  The  justification 
shtiU  be  in  a  format  as  prescribed  by  the 
h^d  of  the  contracting  activity.  Option 
ye^  prices  shall  be  considered  when 
computing  the  $500,000  threshold. 

(4)  Waivers  are  not  required  when 
'  ordjering  from  Federal  Supply 
Schedules. 

!>)  Valid  justifications  for  non-metric 
spacifications  or  statements  of  work 
inuude,  but  are  not  limited  to: 

(i)  Existing  specifications  or  standards 
^{in  inch-poimd  units,  unless 
cohversion  of  the  existing  specifications 
or  Standards  is  necessary  or 
adKjantageous  to  the  Government. 
Uv|iecessary  retrofit  of  existing  systems 
witti  new  metric  components  should  be 
avjbided  if  the  total  cost  of  the  retrofit, 
induding  redesign  costs,  exceeds 
$5^000; 

(ii)  Metric  is  not  the  accepted  industry 
sys{tem  with  respect  to  a  business- 
reUted  activity;  however,  soft,  hybrid, 
^ual  systems  may  be  used  during  the  ' 

sition  to  hard  metric; 
(^ii)  The  use  of  metric  is  impractical 
ori  \s  likely  to  cause  significant 

iciencies  or  loss  of  markets  to  U.S. 
is. 

S)  The  contracting  officer  shall 
jiew  and,  if  acceptable,  approve  the 
iver  prior  to  the  release  of  the 
icitation.  The  waiver  shall  be  placed 
in  the  contract  file.  If  the  waiver  is  not 
approved,  the  contracting  officer  shall 
rejt  im  it  to  the  requirements  office  with 
A  explanation  for  the  disapproval. 
( 7)  The  in-house  operating  metric 
1^1  is  shall  be  identified.  Identffication 
ludes,  but  is  not  limited  to,  the  cost 
(inetric  aids,  tools,  equipment, 
training  and  increased  cost  to  develop 
metric  specifications.  All  contracting 
activities  and  requirements  offices  shall 
mit  intain  a  record  of  any  costs  and/or 
SI  y  ings  brought  about  by  metric 
CI  I]  iversion. 


(8)  Bulk  (loose,  unpacked)  materials 
shall  be  specffied  and  purchased  in 
metric  or  dual  imits. 

(9)  Measuring  devices,  shop  and 
laboratory  equipment  shall  be 
purchased  in  metric  or  dual  units. 

(10)  Shipping  allowances,  bills  of 
lading  and  other  shipping  documents 
shall  be  expressed  in  metric  or  dual 
units. 

Subpart  611.1— Selecting  and 
Davaloping  Requlraments  Document* 

611.103  Market  acceptance. 

(a)  The  head  of  the  contracting 
activity  is  the  agency  head  for  the 
purpose  of  FAR  11.103(a). 

Subpart  611.S— LIquidatad  Damagaa 
611.502   Policy. 

(d)  The  head  of  the  contracting 
activity  is  the  agency  head  for  the 
purpose  of  FAR  11.502(d). 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

41.  Part  613  is  revised  to  read  as 
follows: 

PART  613— SIMPURED  ACQUlSmON 
PROCEDURES 

Sec. 

Subpart  613.3— Simplified  Acquisition 
Methods 

613.303  Blanket  purchase  agreements  (BPAs). 
613.303-5    Purchases  under  BPAs. 
613.305    Imprest  funds  and  third  party 

drafts. 
613.305-3    Conditions  for  use. 

Authority:  40  U.S.C.  486(c):  22  U.S.C. 
2658. 

Subpart  613.3— Simplified  Acquiaition 
Matlioda 

61 3.303    Blanlwt  pureiiase  agrsements 
(BPAs). 

613.30^-6    Purchases  under  BPAs. 

(c)  In  accordance  with  FAR  13.303- 
5(c),  BPAs  shall  be  awarded  to  small 
businesses  to  the  maximiun  extent 
practicable. 

61 3.305    Imprest  funds  and  third  party 
drafts. 

613.305-3    Conditions  for  use. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  piuposeS 
ofFARl3.305-3(a). 

PART  614— SEALED  BIDDING 

42.  Subpart  614.2  is  revised  to  read  as 
follows: 


Subpart  614.2— Solicitation  of  Bida 


614JN)1 
(FB). 


Preparation  of  Invitation  for  Bids 


614.201-70    Use  of  English  language. 

Use  of  English  language  solicitations 
and  contracts  is  mandatory  unless  a 
deviation  has  been  approved  by  the 
Procurement  Executive  in  accordance 
with  601.470.  If  any  part  of  a  contract 
is  not  written  in  the  English  language, 
the  contracting  officer  shall  attach  an 
accvirate  English  language  translation  of 
such  part  to  the  original  and  each  copy 
of  the  contract,  unless  the  contracting 
officer  determines  such  action  is 
infeasible. 

43.  Section  614.404-1  is  amended  by. 
adding  a  new  paragraph  (f)  to  read  as 
follows: 


614.404-1 
opening. 


Cencellation  of  invitations  after 


(f)  The  head  of  the  contracting  activity 
is  the  agency  head  for  the  purpose  of 
FAR  14.404-1(1).  This  authority  is  not 
redelegable. 

614.406, 614.406-3,  and  614.406-4 
[Redesignated  es  614.407, 614.407-3,  and 
614.407-^1 

44.  Sections  614.406,  614.406-3  and 
614.406-4,  are  re-designated  as 
V614.407",  "614.407-3",  and  "614.407- 
4",  respectively. 

614.407-3    [Amended] 

45.  Newly  designated  section 
614.407-3  is  amended  by  correcting 
"FAR  14.406"  to  read  "FAR  14.407" 
where  it  appears  in  the  first  sentence; 
and,  by  correcting  "FAR  14.406-3(f)"  to 
read  "FAR  14.407-3(f)"  where  it 
appears  in  the  second  sentence. 

614.407-4    [Amended] 

46.  Newly  designated  section 
614.407-4  is  amended  by  correcting 
"FAR  14.406-4"  to  read  "FAR  14.407- 
4"  where  it  appears  in  the  first  sentence; 
and,  by  correcting  "FAR  14.406-4(d)"  to 
read  "FAR  14.407-4(d)"  where  it 
appears  in  the  second  sentence. 

47.  Part  615  is  revised  to  read  as 
follows: 

PART  615— CONTRACTING  BY 
NEGOTIATION 

Sec. 

Subpart  615.2— SoHcttation  and  Receipt  of 
Proposals  and  Infonnalion 

615.204  Contract  format. 

615.205  Issuing  solicitations. 
615.205-70    Use  of  English  language. 

Subpart  615.3— Source  Seloction 

615.303    Responsibilities. 
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Subpwl  615.6— UiiMlicitod  Proposals 

615.604    Agency  points  of  contact. 

Authority:  40  U.S.C.  486(c);  22  U.S.C. 
2658. 

SubfMrt  615.2— Solicitation  and 
Receipt  of  Proposala  and  infonmation 

615.204  Contract  foniML 

(e)  The  Procurement  Executive  is  the 
^ency  head's  designee  for  the  purposes 
of  FAR  15.204(e). 

615.205  Issuing  solicitations. 

(a)  Ck}ntracting  officers  shall  release 
copies  of  solicitation  mailing  lists  in 
accordance  with  FAR  14.205-5(a). 
However,  the  list  of  those  firms  which 
actually  submit  proposals  is  not 
releasable.  Requests  for  information 
other  than  solicitation  mailing  lists  shall 
be  handled  under  the  Fieedom  of 
hifonnation  Act 


615.206-70    Uss  of  English  languags. 

The  requirements  of  DOSAR  614.201-    617.105    Policy, 
70  also  apply  when  contracting  by 
negotiation. 


Sut)part  616.6— {Removed] 

53.  Subpart  616.6,  consisting  of 
sections  616.603  and  616.603-2,  is 
removed. 

PART  617— SPECIAL  CONTRACTING 
METHODS 

54.  Subpart  617.1  is  revised  to  read  as 
follows: 

Subput  617.1— Multlyear  Contracting 

617.104  General. 

617.105  Policy. 
617.105-1    Uses. 

617.108    Congressional  notiRcation. 

Subpart  617.1— Multiyear  Contracting 

617.104    GMisrai. 

(b)  The  Procurement  Executive  is  the 
agency  head  for  the  purpose  of  FAR 
17.104(b). 


Subpart  615.3— Source  Selection 

615.303    Rssponsibilitiss. 

(a)  The  Prociuement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
15.303(a). 

Subpart  615.6— Unaolicited  Propoaala 

615JB04    Agency  points  of  contact 

(a)(4)  The  contact  points  for 
unsolicited  proposals  are  the  heads  of 
the  contracting  activities. 

PART  616— TYPES  OF  CONTRACTS 

Subpart  616.1— [Removed] 

48.  Subpart  616.1,  consisting  of 
sections  616.102  and  616.102-70,  is 
removed. 

Subpart  616.3— (Removed] 

49.  Subpart  616.3,  consisting  of 
sections  616.301-3  and  616.306,  is 
removed. 

50.  Section  616.505  is  re-designated 
as  section  616.506,  and  the  section 
heading  is  revised  to  read  as  follows: 

616.506    Solicitation  provisions  and 
contract  dausos. 

616.505-70    [Rsdsslgnatad  as  616.506-70] 

51.  Section  616.505-70  is  re- 
designated as  section  616.506-70. 

52.  A  new  section  616.505  is  added  to 
read  as  follows: 

616.505    Ordering. 

(b)(4)  The  Departmental  Competition 
Advocate  is  designated  the  task  and 
delivery  order  contract  ombudsman. 


617.105-1    Uses. 

(d)  Every  multiyear  contract  shall 
comply  with  FAR  17.104(c),  imless  an 
exception  is  approved  through  the 
budget  process  in  coordination  with  the 
cognizant  financial  management  office/ 
comptroller. 

617.106    Congrsssional  notification. 

(a)  The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
17.108(a). 

617.502  [Removed] 

55.  Section  617.502  is  removed. 

56.  Section  617.503  is  added  to  read 
as  follows: 

61 7.503  Determination  and  findings 
rsquirsments. 

The  authority  to  make  the 
determination  prescribed  in  FAR  17.503 
is  delegated  to  the  head  of  the 
contracting  activity. 

617.504-70    [Amended] 

57.  Section  617.504-70  is  amended  in 
paragraph  (a)  by  adding  the  words  "or 
their  equivalents"  after  the  words 
"Department  deputy  assistant 
secretaries." 

SUBCHAPTER  D— SOCIOECONOMIC 
PftOGRAMS 

PART  619— SMALL  BUSINESS 
PROGRAMS 

58.  Part  619  is  amended  by  revising 
the  heading  to  read  as  set  forth  above. 

59.  Section  619.201  is  amended  in 
paragraph  (d)(5)  by  removing  the  word 
"limitation"  and  adding  the  words 
"threshold,  including  commercial  items 
using  the  simplified  procediues  of  FAR 


subpart  13.5,"  in  its  place;  and,  by 
revising  paragraph  (d)(18)  to  read  as 
follows: 

619.201    General  policy. 

*        *        *        »        * 

(d)*  *  * 

(18)  Participating  in  interagency 
programs  relating  to  small  and  small 
disadvantaged  business  matters  as 
authorized  by  the  A/SDBU  Operations 
Director. 

619.501    [Amended] 

60.  Section  619.501  is  amended  by 
deleting  the  phrase  "/Labor  Surplus 
Area"  from  the  title  of  the  Form  DS- 
1910. 

61.  Section  619.505  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

619.505    Rejecting  Small  Business 
Administration  recommendations. 

62.  Subpart  619.7  is  amended  by 
revising  the  subpart  heading  to  read  as 
follows: 

Subpart  619.7— Subcontracting  with 
Small  Bueineaa,  Small  Diaadvantaged 
Bualneaa  and  Women-Owned  Small 
Bueineaa  Conceme 

63.  Section  619.705-3  is  revised  to 
read  as  follows: 

619.705-3    Preparing  the  solicitation. 

To  fiulher  promote  the  use  of  small, 
disadvantaged,  and  women-owned  firms 
by  large  prime  contractors,  contracting 
officers  are  encouraged  to  consider  the 
adequacy  of  the  subcontracting  plans, 
and/or  past  performance  in  achieving 
negotiated  subcontract  goals,  as  part  of 
the  overall  evaluation  of  the  technical 
proposals. 

64.  Subpart  619.8  is  revised  to  read  as 
follows: 

Subpart  619.8— Contracting  witti  the  Small 
Business  Administration  (Tlie  8(a)  Program) 

Sec. 

619.800  General. 

619.801  Definitions. 

619.803  Selecting  acquisitions  for  the  8(a) 
program. 

619.803-^0    Responsibilities  of  the  Office  of 
Small  and  Disadvantaged  Business 
Utilization  (A/SDBU). 

619.803-71     Simplified  procedures  for  8(a) 
acquisitions  under  MOUs. 

619.804  Evaluation,  offering,  and 
acceptance. 

619.804-2    Agency  offering. 
619.804-3     SB  A  acceptance. 
61 9.804-3-70    SB  A  acceptance  under  MOUs 
for  acquisitions  exceeding  $100,000. 

619.805  Competitive  8(a). 
619.805-2    Procedures. 

619.806  Priping  the  8(a)  contract. 
619.808    Contract  negotiation. 
619.808-1     Sole  source. 
619.810    SBA  appeals. 


61 E 
61 E 
61  ( 
61  < 
61  < 
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811  Preparing  the  contracts. 
.811-1    Sole  source. 
811-2    Competitive. 
811-3    Contract  clauses. 

812  Contract  administration. 


Subpart  619.8— Contracting  with  the 
sfiali  Business  Administration  (The 
8^)  Program) 

6*^^.800    General. 

Id)  Utilizing  Memoranda  of 
.  iderstanding  (MOUs),  the  SBA  has 
d  jlegated  its  authority  to  contract 
d  |ectly  with  program  participants 
u  ider  Section  8(a)  of  the  Small  Business 
A  at  to  the  Senior  F>rocurement 
E  <  Bcutives  of  various  Federal 
contracting  activities.  The  Department 
o  State  has  signed  an  MOU  with  SBA, 
e  fective  May  6, 1998.  Under  the  MOU, 
atoontract  may  be  awarded  directly  to  an 
sU)  firm  on  either  a  sole  source  or 
competitive  basis.  The  SBA  reserves  the 
r^ht  to  withdraw  any  delegation  issued 
a$ia  resuh  of  an  MOU;  however,  any 
stich  withdrawal  shall  have  no  effect  on 
contracts  ciurently  awarded  luider  the 

ejl  >.801    Definitions. 

National  buy  requirements  includes 
I  8(a)  contracts  performed  outside  the 
Uhited  States  and  processed  by  the 
'' '  lall  Business  Administration. 


t' 


919.803    Selecting  acquisitions  tortile  8(a) 
PinHirsm. 

9.803-70    Responsibilities  of  the  Office 
ij  Small  and  Disadvantaged  Business 
liization  (A/SDBU). 

JA/SDBU  shall  review  the  capabilities 
1 8(a)  concerns  and  disseminate  that 
^formation  to  DOS  program  and 
c!(>ntracting  personnel.  As  necessary,  A/ 
bBU  shall  obtain  from  the  SBA  or  8(a) 
ancems  supplemental  information  for 
IS  program  and  contracting 
brsonnel. 

9*19.803-71    Simplified  procedures  for  8(a) 
I  icquisitlons  under  MOUs. 

I  Contracting  activities  may  use  the 
i  ^plified  acquisition  procedures  of 
]  !VVR  part  13  and  DOSAR  part  613  to 
1  ssue  purchase  orders  or  contracts,  not 
(!)cceeding  $100,000,  to  8(a)  participants. 
'  [|^e  $100,000  limitation  for  use  of  FAR 
)  irt  13  simplified  acquisition 
procedures  applies  to  the  acquisition  of 
)pth  commercial  and  non-commercial 
I  ems.  The  following  applies  to  such 
I  :quisitions: 

(a)  Neither  offering  letters  tov  nor 

)  xeptance  letters  from,  the  SBA  are 
?  squired. 

(b)  The  contracting  activity  shall  use 
I  le  SBA's  PRO-Net  database  on  the 

I  itemet  (http://www.sba.gov)  to 


establish  that  the  selected  8(a)  firm  is  a 
current  program  participant. 

(c)  Once  an  8(a)  contractor  has  been 
identified,  the  agency  contracting  officer 
shall  establish  the  price  with  the 
selected  8(a)  contractor. 

(d)  The  contracting  officer  shall  issue 
the  purchase  order  or  contract  directly 
to  the  8(a)  firm  in  accordance  with  the 
provisions  of  FAR  part  13  and  DOSAR 
part  613.  The  contracting  officer  shall 
insert  FAR  clause  52.219-14, 
Limitations  on  Subcontracting,  and 
DOSAR  clause  652.219-71,  Section  8(a) 
Direct  Award,  in  all  purchase  orders 
and  contracts  awarded  under  this 
subsection.  The  contracting  officer's 
title  shall  include  the  contracting 
activity,  as  follows:  Contracting  Officer 
for  the  Department  of  State  (insert 
contracting  activity].  In  addition,  in 
accordance  with  the  MOU,  A/SDBU 
staff  who  have  been  issued  limited 
contracting  officer  warrants  for  this 
purpose,  shall  sign  the  purchase  order 
or  contract  as  a  third  party. 

(e)  The  contracting  officer  shall 
forward  to  the  SBA  District  Office 
serving  the  8(a)  firm  a  copy  of  the 
purchase  order  or  contract  vsrithin  five 
days  after  the  order  is  issued. 

619.804    Evaluation,  offering,  and 
acceptance. 

619.804-2    Agency  offering. 

(a)  When  applicable,  this  notification 
shall  identify  that  the  offering  is  in 
accordance  with  the  MOU  identified  in 
619.800. 


619.804-3    SBA  acceptance. 

619.804-3-70    SBA  acceptance  under 
MOUs  for  acquisitions  exceeding  $100,000. 

(a)  The  SBA's  decision  whether  to 
accept  the  requirement  shall  be 
transmitted  to  the  contracting  agency  in 
writing  within  five  working  days  of 
receipt  of  the  offer. 

(b)  The  SBA  may  request,  and  the 
contracting  agency  may  grant,  an 
extension  beyond  the  five-day  limit. 

(c)  SBA's  acceptance  letter  should  be 
faxed  or  e-mailed  to  the  offering 
contracting  agency. 

(d)  If  the  offering  contracting  agency 
has  not  received  an  acceptance  or 
rejection  of  the  offering  from  SBA 
within  five  days  of  SBA's  receipt  of  the 
offering  letter,  the  contracting  agency 
may  assume  that  the  requirement  has 
been  accepted  and  proceed  with  the 
acquisition. 

(e)  The  contents  of  the  acceptance 
letter  shall  be  limited  to  the  eligibility 
of  the  recommended  8(a)  contractor. 


619.805    Competitive  8(a). 

619.805-2    Procedures. 

(a)  8(a)  acquisitions  may  also  be 
conducted  using  simplified  acquisition 
procediu-es  (see  FAR  part  13).  "The 
award  process  is  significantly 
streamlined  where  an  MOU  is  in  place. 

(c)(3)  For  requirements  exceeding 
$100,000  processed  imder  the  MOU 
cited  in  619.800,  the  contracting  officer 
shall  submit  the  name,  address,  and 
telephone  number  of  the  low  offeror  (in 
sealed  bid  acquisitions)  or  the  apparent 
successful  offeror  (in  negotiated 
acquisitions)  to  the  SBA  Business 
Opportunity  Specialist  at  the  field  office 
servicing  the  identified  8(a)  firm.  The 
SBA  shall  determine  the  eligibility  of 
the  finn(s)  and  advise  the  contracting 
officer  within  two  working  days  of  the 
receipt  of  the  request.  If  the  firm  is 
determined  to  be  ineligible,  the 
contracting  officer  shall  submit 
information  on  the  next  low  offeror  or 
next  apparent  successful  offeror,  as 
applicable,  to  the  cognizant  SBA  field  . 
office. 

61 9.806    Pricing  the  8(a)  contract 

(a)  When  required  by  FAR  subpart 
.15.4,  the  contracting  officer  shall  obtain 
certified  cost  or  pricing  data  directly 
bom  the  8(a)  contractor  if  the  contract 
is  being  awarded  under  the  MOU  cited 
in  619.800. 

619.808    Contract  negotiation. 

619.808-1    Sole  source. 

(a)  If  the  acquisition  is  conducted 
under  an  MOU  cited  in  619.800.  the  8(a) 
contractor  is  responsible  for  negotiating 
with  the  agency  within  the  time 
established  by  the  agency.  If  the  8(a) 
contractor  does  not  negotiate  within  the 
established  time  and  the  agency  cannot 
allow  additional  time,  the  agency  may, 
after  notification  and  approval  by  SBA, 
proceed  with  the  acquisition  itom  other 
sources. 

(b)  If  the  acquisition  is  conducted 
under  an  MOU  cited  in  619.800.  the 
agency  is  delegated  the  authority  to 
negotiate  directly  with  the  8(a) 
participant;  however,  if  requested  by  the 
8(a)  participant,  the  SBA  may 
participate  in  the  negotiations. 

619.810  SBA  appeals. 

(d)  The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
19.812(d). 

619.811  Preparing  the  contracts. 

619.81 1-1    Sole  source. 

(d)  If  the  award  is  to  be  made  imder 
an  MOU  cited  in  619.800.  the  contract 
to  be  awarded  by  the  contracting 
activity  to  the  8(a)  firm  shall  be 


431126        Fwitral  Ragigtw/Vol.  64,  No.  154 /Wednesday,  August  11.  1999 /Rules  Wtd^Regulations 


prepared  in  accordance  with  the 
contracting  activity's  normal 
procedures,  given  contract  type  and 
dollar  amount,  that  the  contracting 
activity  would  use  for  a  similar,  non- 
8(a)  acquisition,  except  for  the 
folloMring: 

(1)  The  award  form  shall  cite  41 
U.S.C.  253(c)(5)  or  10  U.S.C.  2304(c)(5), 
as  appropriate,  and  15  U.S.C.  637(a)  as 
the  authority  for  use  of  othw  than  fiill 
and  open  competition. 

(2)  The  contracting  officer  shall  insert 
FAR  52.219-14,  Limitations  on 
Subcontracting,  and  DOSAR  652.219- 
71,  Section  8(a)  Direct  Awards. 

(3)  For  acquisitions  exceeding 
$100,000,  the  contracting  activity  shall 
include  SBA's  requirement  number  on 
the  award  document 

(4)  A  singlo  award  Homment  shall  be 
used  between  the  agency  and  the  8(a) 
contractor,  i.e.,  an  SBA  signature  will 
not  be  required.  The  title  of  the  agency 
contracting  officer  shall  include  the 
contracting  activity,  as  follows: 
Contracting  Officer  for  the  Department 
of  State  (insert  contracting  activity].  In 
addition,  in  accordance  with  the  MQU, 
A/SDBU  staff  who  have  been  issued 
limited  contracting  officer  warrants  for 
this  purpose  shall  sign  the  contract  as  a 
third  party.  The  8(a)  contractor's 
signature  shall  be  placed  on  the  award 
document  as  the  prime  contractor.  The 
8(a)  contractor's  name  and  address  shall 
be  placed  in  the  "Awarded  to"  or 
"Contractor  name"  block  on  the 
appropriate  form. 

ei0.811-2    Competitive. 

(a)  If  the  award  is  made  under  the 
delegation  of  8(a)  contracting  authority, 
competitive  contracts  for  8(a)  firms  shall 
be  prepared  in  accordance  with  the 
same  standards  as  8(a)  sole  source 
contracts.  See  619.811-1. 

(b)  If  the  acquisition  is  conducted 
under  the  MOU  cited  in  619.800,  the 
process  for  obtaining  signatures  shall  be 
as  specified  in  619.811-l(d)(4). 

S19J11-3   Contract  ctausM. 

(d)(3)  The  contracting  officer  shall 
insert  the  clause  at  FAR  52.219-18, 
Notification  of  Competition  Limited  to 
Eligible  8(a)  Concerns,  with  its  Alternate 
in  (Deviation),  in  competitive 
solicitations  and  contracts  exceeding 
$100,000  when  the  acquisition  is 
processed  under  the  MOU  cited  in 
619.800. 

(f)  The  contracting  officer  shall  insert 
the  clause  at  FAR  52.219-14, 
Limitations  on  Subcontracting,  and 
DOSAR  652.219-71,  Section  8(a)  Direct 
Awards,  in  all  solicitations  and 
contracts  that  are  processed  under  the 
MOU  cited  at  619.800.  The  clauses  at 


FAR  52.219-11.  Special  8{a)  Contract 
Conditions;  52.219-12.  Special  8(a) 
Subcontract  Conditions:  and,  52.219-17, 
Section  8(a)  Award,  shall  not  be  used. 

619.812    Contract  adminiatration. 

(d)  The  head  of  the  contracting 
activity  is  the  agency  head  for  the 
purposes  of  FAR  19.812(d).  Awards 
imder  the  MOU  cited  in  619.800  are 
subject  to  15  U.S.C.  637(a)(21).  These 
contracts  contain  the  clause  at  DOSAR 
652.219-71.  Section  8(a)  Direct  Awards, 
that  requires  the  8(a)  contractor  to  notify 
the  SBA  and  the  contracting  officer 
when  ownership  of  the  firm  is  being 
transferred. 

PART  622-APPtJCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 

AcomsmoNS 

622.401    [Ramovad] 

65.  Section  622.401  is  removed. 

622.406-3    [Ramovad] 

66.  Section  622.406-3  is  removed. 

67.  Section  622.803  is  added  to  read 
as  follows: 

622.803    RaaponaibMUaa. 

(c)  The  Prociuement  Executive  is  the 
agency  head  for  the  purpose  of  FAR 
22.803(c). 

68.  The  heading  of  subpart  622.13  is 
revised  to  read  as  follows: 

Subpart  622.1»--Disabled  Velarans 
and  Vatoram  of  th*  Vtotnam  Era 

69.  The  heading  of  subpart  622.14  is 
revised  to  read  as  follows: 

Subpart  622.14-EinployiiMnt  of 
Woriwra  VVttt)  DiaabUitiaa 

PART  623--ENVIRONMENr. 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

70.  Subpart  623.4  is  revised  to  read  as 
follows: 

Subp«1 823.4-Uaa  of  Racovarad  Matartala 

623.400    Scope  of  subpart. 
623.404    Procedures. 

Subpart  623.4— Uaa  of  Recovarad 
Matartaria 

623.400    Scope  of  aubpart 

The  affirmative  procurement  program 
is  applicable  to  all  domestic 
acquisitions  of  items  currently 
designated  by  an  EPA  guideline  or  by 
future  guidelines  promulgated  by  EPA. 
The  requirements  of  this  section  are  not 
applicable  to  acquisitions  made  and/or 
performed  outside  the  United  States  or 
its  possessions. 


623.404 

(b)(2)  The  requirements  office 
initiating  an  acquisition  is  responsible 
for  determining  whether  recovered 
materials  should  be  included  in  the 
specifications.  Requirements  offices 
may  piuchase  EPA  designated  items 
containing  other  than  recovered 
materials  only  if  one  of  the  exemptions 
listed  in  FAR  23.404(b)(3)  applies.  If  the 
requirements  office  determines  to 
acquire  EPA  designated  items  that  do 
not  contain  recovered  materials,  a 
written  justification  must  be  submitted 
to  the  head  of  the  contracting  activity. 

(i)  Contracts  for  the  purchase  of.  or 
requiring  the  supply  of.  any  EPA 
designated  item  shall  require  that  the 
item  conform  to  the  EPA  guidelines, 
unless  an  exception  has  been  approved 
by  the  head  of  the  contracting  activity 
in  accordance  with  FAR  23.404(b)(3) 
and  DOSAR  623.404(b)(3). 

(ii)  Contracting  officers  shall  promote 
the  fact  that  the  Department  is  seeking 
to  buy  items  containing  recovered 
materials  at  pre-bid  and  pre-proposal 
conferences,  when  appropriate.  Other 
means  of  promotion  may  include  a 
specific  notice  on  a  solicitation's  cover 
letter,  calling  attention  to  the 
requirement  for  recovered  materials. 

(iii)  Contracting  officers  shall  include 
FAR  clause  52.223-9  to  ensure  that 
contractors  estimate,  certify,  and  verify 
the  amount  of  recovered  material  used 
in  the  performance  of  the  contract. 

(iv)  The  effectiveness  of  the  program 
shall  be  reviewed  annually  by  A/OPE. 
An  assessment  will  be  made  to 
determine  if  greater  use  of  recovered 
materials  is  possible  for  the  existing 
requirements  or  if  recovered  materials 
are  causing  undue  delay,  lack  of 
competition,  unreasonable  prices,  or  an 
unacceptable  level  of  performance. 

(3)  The  head  of  the  contracting 
activity  is  the  agency  head  for  the 
purpose  of  FAR  23.404(b)(3). 

PART  625-FOREIGN  ACQUISITION 
Subpart  625.9  [Ramovad] 

71.  Subpart  625.9.  consisting  of 
sections  625.901  and  625.903,  is 
removed. 

72.  Subpart  625.70  is  added  to  read  as 
follows: 

Sul)pert  625.70— Arab  League  Boycott  and 
Ralatad  Provlaiona 

Sec. 

625.7001  Policy. 

625.7002  Solicitation  provision  and 
contract  clause. 


Federal  Register /Vol.  64,  No.  154 /Wednesday,  August  11,  1999 /Rules  and  Regulations        43627 


Si  ibiMrt  625.70— Arab  LMgue  Boycott 
ai  d  Ralatad  ProvMona 


tlS.7001    Poliey. 
1(a)  Section  565  of  the  Fiscal  Year  94/ 
93  Foreign  Relations  Authorizations  Act 
(Public  Law  103-236)  prohibits  the 
Department  of  State  from  entering  into 
aoay  contract  that  expends  funds 
appropriated  to  the  Department  of  State: 
I  (1)  With  a  foreign  person  that 
qc  mplies  with  the  Arab  League  Boycott 
Ol  Israel;  or, 

(2)  With  any  foreign  or  United  States 
person  that  discriminates  in  the  award 
of  subcontracts  on  tbe  basis  of  religion. 

I  (b)  This  authority  has  continuing 
erafect.  Section  565  requires  specific 
language  to  be  included  in  all 

itations  for  Bids  and  Requests  for 
oposals  with  respect  to  a  contract 
ibject  to  Section  565's  prohibitions, 
(c)  Section  565  may  be  waived  on  a 
untry-by-coimtry  basis  if  such  a 
ver  is  in  the  national  interest  and 
essary  to  carry  on  diplomatic 
ft^ctions  and  is  approved  by  the 

tary  of  State  or  his/her  designee. 

7002    Solicitation  provision  and 
clause. 

Contracting  officers  shall  include  the 

Uowing  provision  and  clause  in  all 
(^licitations  and  ccmtracts  exceeding  the 
iimplified  acquisition  threshold,  imless 

|waiver  has  been  granted  in  accordance 

ith  DOSAR  625.7001(c): 

(a)  652.225-70,  Arab  League  Boycott 
Israel;  and. 

(b)  652.225-71,  Section  8(a)  of  the 
ort  Administration  Act,  as  amended. 

73.  Part  626  is  added  to  subchapter  D 
1 1)  read  as  follows: 

lRT  62fr-OTHER  SOCIOECONOMIC 
iRAMS 

irt  626.2— Minority  Buainaaa' 
riaa 

■70    Solicitation  provision. 
The  contracting  officer  shall  insert  the 
(Vision  at  652.226-70,  Certification  of 
:atus  as  a  Minority  Business 
^terprise,  in  all  solicitations  issued  by 

I I  amestic  contracting  activities.  If  the 
i  ti  tlicitation  is  being  issued  using 

)  ectronic  commerce,  the  contracting 
6  £cer  shall  use  the  provision  with  its 
Itemate  I. 

IBCHAPTER  E-OENERAL 

iCTING  REQUIREMENTS 

RT  628— BONDS  AND  INSURANCE 


74.  Section  628.305  is  amended  by 
ivising  the  second  and  third  sentences 
paragraph  (b)  introductory  text  and 
idding  a  fourth  sentence  to  read  as 


follows;  and  by  removing  paragraphs 
(b)(1),  (b)(2),  and  (b)(3): 

628.305    Overseas  workers'  compensation 
and  war-hazard  insurance. 


(b)  *  *  *  In  countries  where  local 
nationals  and/or  third  coimtry  nationals 
will  be  employed  to  perform  the 
contract,  such  countries  have  been 
waived  by  the  Secretary  of  Labor. 
Whenever  such  insurance  is  required 
imder  the  contract,  the  contracting 
officer  shall  insert  the  clause  at 
652.228-71,  Worker's  Compensation 
Insurance  (Defense  Base  Act) — Services. 
If  the  contract  is  for  construction,  the 
contracting  officer  shall  insert  the  clause 
with  its  Alternate  I. 
***** 

75.  Section  628.306  is  revised  to  read 
as  follows: 

628.306  Insurance  under  fixed-price 
contracts. 

The  contracting  officer  shall  insert  the 
provision  at  652.228-74,  Defense  Base 
Act  Insurance  Rates — Limitation — 
Fixed-Price,  in  solicitations  for  fixed- 
price  or  construction  contracts  to  be 
performed  outside  the  United  States  by 
United  States  citizens,  residents,  and/or 
those  hired  in  the  United  States. 

76.  Section  628.307  is  revised  to  read 
as  follows: 

628.307  Insurance  under  cost- 
reimbursement  contracts. 

The  contracting  officer  shall  insert  the 
provision  at  652.228^76,  Defense  Base 
Act  Insurance  Rates — Limitation — Cost- 
Reimbursement,  Labor-Hour,  and  Time- 
and-Materials,  in  solicitations  for  cost- 
reimbursement,  labor-hour,  or  time-and- 
matericds  type  contracts  to  be  performed 
outside  the  United  States  by  United 
States  citizens,  residents,  and/or  those 
hired  in  the  United  States. 

628.307-70    [Removed] 

77.  Section  628.307-70  is  removed. 

PART62»-TAXES 

78.  Sections  629.402,  629.402-1  and 
629.402-1-70  are  added  to  read  as 
follows: 

629.402    Foreign  contracts. 

629.402-1    Foreign  fixed-price  contracts. 

629.402-1-70    DOSAR  contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  652.229-71,  Personal  Property 
Disposition  at  Posts  Abroad,  in  all 
solicitations  and  contracts  performed 
overseas. 


PART  630— COST  ACCOUNTING 
STANDARDS 

79.  Part  630  is  removed. 

PART  631— CONTRACT  COST 
PRINaPLES  AND  PROCEDURES 

80.  Subpart  631.2  is  added  to  read  as 
follows: 

Subpart  631 .2— Contracts  with 
Commercial  Organbeatlona 

631.205    Selected  costo. 

631 .205-6    Compensation  for  personal 
services. 

(g)(3)  The  head  of  the  contracting 
activity  is  the  agency  head's  designee 
for  the  purpose  of  FAR  31.205-6(g)(3). 

PART  632— CONTRACT  RNANaNG 

81.  Sections  632.006.  632.006-1, 
632.006-2,  and  632.006-4  are  added  to 
read  as  follows: 

632.006    Reduction  or  suspension  of 
contract  payments  upon  finding  of  fraud. 

632.006-1    General. 

The  Procmement  Executive  is  the 
agency  head  for  the  purpose  of  FAR 
32.006-1. 

632.006-2    Definitions. 

Remedy  coordination  official  means 
the  Assistant  Inspector  General  for 
Investigations. 

632.006-4    Procedures. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
32.006-^. 

82.  Stlbpart  632.1  is  added  to  read  as 
follows: 

Subpart  632.1— Non-Commercial  Itam 
Purchase  Rnancing 

632.1 1 4    Unusual  contract  financing. 

The  Prociuement  Executive  is  the 
agency  head  for  the  purpose  of  FAR 
32.114. 

83.  Subpart  632.2  is  added  to  read  as 
follows: 

Subpart  632.2— Commercial  Itam 
Purchaaa  Rnancing 

632.201    Statutory  authority. 

The  head  of  the  contracting  activity  is 
the  agency  head  for  the  purpose  of  FAR 
32.201. 

84.  Section  632.404  is  added  to  read 
as  follows: 

632.404    Exclusions. 

(a)  Total  advance  payments  may  be 
authorized  for  the  items  listed  in  FAR 
32.404(a),  notwithstanding  their 
designation  as  a  commercial  item  and 
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acquisition  under  FAR  part  12 
procedures. 

85.  Subpart  632.7  is  revised  to  read  as 
follows: 

Subpart  632.7-^Contract  Funding 

632.702  Policy. 
632.702-70    DOS  policy. 

632.703  Contract  funding  requirements. 
632.703-3    Contracts  crossing  fiscal  years. 
632.705    Contract  clauses. 

632 .  705-70    DOSAR  contract  clause. 

Subpart  632.7— Contract  Funding 

032.702  Poliqf. 

632.702-70    DOS  poliey. 

The  Department's  policy  is  to  provide 
full  funding  for  all  contracts,  to  the 
maximum  extent  practicable.  FAR 
32.704  and  32.705-2  provide  for 
incremental  funding  of  cost- 
reimbursement  contracts.  Fixed-price, 
labor-hour,  and  time-and-materials 
contracts  for  severable  services  may  also 
be  incrementally  funded  if  fidl  funding 
is  not  available  at  the  time  of  contract 
award  and  the  contracting  officer 
executes  a  determination  and  findings, 
approved  by  the  requirements  office, 
justifying  the  need  for  incremental 
funding  due  to  the  unavailability  of 
funds. 

632.703  Contract  funding  raquiramants. 

632.703-3    Contracts  crossing  fiscal  years. 

(b)  The  head  of  the  contracting 
activity  is  the  agency  head  for  the 
purpose  of  FAR  32.703-3(b). 

632.705    Contract  clauses. 

632.70&-70    DOSAR  contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  652.232-72,  Limitation  of 
Funds,  in  incrementally  funded  fixed- 
price,  labor-hour,  and  time-and- 
materials  solicitations  and  contracts  for 
severable  services. 

86.  Section  632.803  is  amended  by 
adding  the  following  sentence  to  the 
end  of  paragraph  (b): 


632J03 

(b)*  *  *  The  Directors,  Regional 
Procurement  Support  Offices  may 
approve  the  assignment  of  claims  for 
contracts  imder  their  administration 
after  obtaining  legal  consultation. 

PART  633— PROTESTS,  DISPUTES 
AND  APPEALS 

633.102    [Amandad] 

87.  Section  633.102  is  amended  by 
removing  the  words  "or  the  General 
Services  Administration  Board  of 
Contract  Appeals  (GSBCA)". 

88.  Section  633.103  is  revised  to  read 
as  follows: 


633.103  Protests  to  ttta  agency. 
(d)(4)  The  independent  review  as 

described  in  FAR  33.103(d)(4)  shall  be 
performed  by  the  Departmental 
Competition  Advocate. 

89.  Section  633.104  is  revised  to  read 
as  follows: 

633.104  Protests  to  GAO. 

(a)  General  procedines.  The  Office  of 
the  Assistant  Legal  Adviser  for 
Buildings  and  Acquisitions  (L/BA) 
coordinates  the  response  of  the 
Department  of  State  to  protests  filed  at 
the  GAO.  Contracting  activities  shall 
consult  L/BA  for  guidance  before  taking 
any  actions  in  response  to  a  protest  to 
GAO. 

633.105  [Removed] 

90.  Section  633.105  is  removed. 

633.211    [Removed] 

91.  Section  633.211  is  removed. 

92.  Section  633.214-70  is  amended  in 
paragraph  (c)  introductory  text  and 
paragraph  (c)(2)  by  removing  the 
acronym  "ASBCA"  and  inserting  the 
acronym  "GSBCA"  in  its  place  in  the 
second  sentence  and  first  sentence, 
respectively;  and,  in  paragraphs  (c)(4), 
{c)(5),  and  (c){6){iii)  by  deleting  the  last 
sentence  of  each  paragraph,  and  by 
inserting  the  following  sentence  in  each 
paragraph  in  its  place: 

633.214-70    Attemative  dispute  rasolution. 

***** 

(c)  •  •  • 

(4)  *  *  *  Additional  information  on 
alternative  dispute  resolution  and 
mediation  resources  is  available  at  the 
following  address  on  the  Internet:  http:/ 
/www.adrr.com 

(5)  *   *   *  Additional  information  on 
alternative  dispute  resolution  and 
mediation  resources  is  available  at  the 
following  address  on  the  Internet:  http:/ 
/www.adrr.com 

(6)  *  *  * 

(iii)  *  *  *  Additional  information  on 
alternative  dispute  resolution  and 
mediation  resources  is  available  at  the 
following  address  on  the  Internet:  http:/ 
/www.adrr.com 


633.270-1    [Amended] 

93.  Section  633.270-1  is  amended  by 
removing  the  words  "Armed  Services 
Board  of  Contract  Appeals"  and 
inserting  the  words  "General  Services 
Board  of  Contract  Appeals"  in  their 
place. 

633.270-2    [Amended] 

94.  Section  633.270-2  is  amended  by 
removing  the  words  "Armed  Services 
Board  of  Contract  Appeals  (ASBCA)" 
and  inserting  the  words  "General 


Services  Board  of  Contract  Appeals 
(GSBCA)"  in  their  place  in  the  first 
sentence;  and,  by  removing  the  acronym 
"ASBCA"  and  inserting  the  acronym 
"GSBCA"  in  its  place  in  the  second 
sentence. 

633.270-3    [Amended] 

95.  Section  633.270-3  is  amended  by 
removing  the  acronym  "ASBCA"  and 
inserting  the  acronym  "GSBCA"  in  its 
place  at  the  end  of  the  first  sentence. 

SUBCHAf>TER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  634— MAJOR  SYSTEM 
ACQUISITION 

634.001, 634.001-70,  and  634.002 
[Removed] 

96.  Sections  634.001,  634.001-70.  and 

634.002  are  removed. 

634.003  [Amended] 

97.  Section  634.003  is  amended  in 
paragraph  (a)  by  removing  the  second 
sentence. 

634.005-6    [Amended] 

98.  Section  634.005-6  is  amended  by 
removing  the  period  at  the  end  of  the 
sentence  and  adding  the  following 
words  to  the  end  of  the  sentence  "with 
power  of  redelegation  to  the  Under 
Secretary  for  Management." 

PART  636— CONSTRUCTION  AND 

ARCHITECT-ENGINEERING 

CONTRACTS 

99.  Section  636.101-70  is  amended  by 
adding  the  following  sentence: 

636.101-70    Exception. 

*  *  *  The  Deputy  Assistant  Secretary 
for  Foreign  Buildings  Operations  is 
authorized  to  waive  the  provisions  of 
the  FAR. 

100.  Subpart  636.5  is  added  to  read  as 
follows: 

Subftart  636.5— Contract  Ciausas 

636.513    Accident  prevention. 

(a)  In  accordance  with  a  class 
deviation  approved  by  the  Procurement 
Executive,  contracting  officers  at 
overseas  contracting  activities  shall 
insert  DOSAR  652.236-70,  Accident 
Prevention,  in  lieu  of  FAR  clause 
52.236-13  when  awarding  construction 
contracts. 

101.  Section  636.602-1  is  added  to 
read  as  follows: 

636.602-1    Selection  criteria. 

(b)  The  head  of  the  contracting 
activity  is  the  agency  head's  designee 
for  the  piupose  of  FAR  36.602-l{b). 
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P I  RT  637— SERVICE  CONTRACTING 

.02.  Section  637.104-70  is  amended 
b;  r  revising  the  heading;  by  removing 
tl  ( \  word  "and"  at  the  end  of  paragraph 
(g)t  by  removing  the  period  and  adding 
smicolon  and  the  word  "and"  to  the 
i  of  paragraph  (h);  and  by  adding  a 
paragraph  (i)  to  read  as  follows: 

.104-70    Personal  services  contracts. 

*        *        *        * 

i)  For  the  Bureau  of  Diplomatic 
urity,  section  206  of  Public  Law  99- 
,  as  amended  by  the  Emergency 
Si^plemental  Appropriations  Act  of 
8. 

r.l06    [Removed] 

103.  Section  637.106  is  removed. 

104.  Section  637.110  is  amended  by 
ling  the  following  sentence  to  the 

etijd  of  paragraph  (c): 

Solicitation  provisions  and 
clauses. 

*        *        • 

(c)  *  *  *  Overseas  contracting 
ivities  may  add  local  holidays  to  the 
list  included  in  paragraph  (a)  of  the 
c|iuse. 
I  |l05.  Subpart  637.2  is  added  to  read  as 
follows: 


Subpart  637.2— Advisory  and 
Aaslstance  Services 

6817.204    Guidelines  for  determining 
ajiisilability  of  personnel. 

I  rlTie  head  of  the  contracting  activity  is 
tjile  agency  head  for  the  purposes  of  FAR 
f.204. 


31: 


RT  639— ACQUISITION  OF 
INFORMATION  RESOURCES 

106.  Part  639,  consisting  of  section 
( !  9.001-70,  is  removed. 

107.  Part  641  is  added  to  subchapter 
I  lo  read  as  follows: 

I '  ^RT  641— ACQUISITION  OF  UTILITY 
i ;  ERVICES 

Authority:  40  U.S.C.  486(c);  22  U.S.C. 
S  i  58. 

S  ibpart  641^— Acquiring  Utility 
Mrvices  641^1  Policy. 

(d)  The  Procmement  Executive  is  the 
i  I  ency  head  for  the  purposes  of  FAR 
i    .201(d)(2)(i)  and  FAR  41.201(d)(3). 

SUBCHAPTER  Q-CONTRACT 
WANAGEMENT 

I'KrT  642— CONTRACT 
ApMINISTRATION  AND  AUDIT 
RVICES 

108.  Part  642  is  amended  by  revising 
le  heading  to  read  as  set  forth  above. 


109.  The  heading  of  subpart  642.2  is 
revised  to  read  as  follows: 

Sut)part  642.2— Contract 
Administration  Services 

110.  Section  642.271  is  revised  to  read 
as  follows: 

642.271    DOSAR  contract  clauses. 

(a)  The  contracting  bfficer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  652.242-70,  Contracting 
Officer's  Representative,  in  solicitations 
and  contracts  when  appointment  of  a 
contracting  officer's  representative  is   . 
anticipated. 

(b)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  652.242-73,  Authorization  and 
Performance,  in  all  solicitations  and 
contracts  to  be  awarded  and/or 
performed  overseas.  For  overseas  local 
guard  contracts,  the  contracting  officer 
shall  use  the  clause  with  its  Alternate  I. 

111.  Subpart  642.7  is  added  to  read  as 
follows: 

Sutipart  642.7— Indirect  Cost  Rates 

642.703    General. 

642.703-2    Certificate  of  indirect  costs. 

(b)  The  head  of  the  contracting 
activity  is  the  agency  head's  designee 
for  the  purpose  of  FAR  42.703-2(b). 

PART  643— CONTRACT 
MODinCATIONS 

643.102-7    [Amended] 

112.  Section  643.102-70  is  amended 
by  removing  paragraph  (b)  and  by 
removing  the  paragraph  designation  in 
paragraph  (a). 

113.  Sections  643.104  and  643.104-70 
are  added  to  read  as  follows: 


PART  645— GOVERNMENT  PROPERTY 

115.  Subpart  645.4  is  added  to  read  as 
follows: 

Sul>part  645.4TrContractor  Use  and 
Rental  of  Government  Property 

645.403    flental — Use  and  Charges  clause. 

(a)  The  head  of  the  contracting 
activity  is  the  agency  head's  designee 
for  the  purpose  of  FAR  45.403(a). 

PART  646— QUAUTY  ASSURANCE 

116.  Part  646  is  removed. 

PART  647— TRANSPORTATION 

117.  Subpart  647.2  is  added  to  read  as 
follows: 

Subpart  647  J2— Contracts  for 
Transportation  or  for  Transportation- 
Related  Services 

647.207    Solicitation  provisions,  contract 
clauses,  and  special  requirements. 

647.207-7    Liability  and  insurance. 

(e)  The  Procurement  Executive  has 
approved  a  class  deviation  for  paragraph 
(c)  of  FAR  clause  52.247-23,  Contractor 
Liability  for  Loss  of  and/or  Damage  to 
Household  Goods.  The  contracting 
officer  shall  indicate  that  the  contractor 
shall  indemnify  the  owner  of  the  goods 
at  a  rate  of  $5.00  per  pound  (or  metric 
equivalent  in  local  cmrency)  based  on 
the  total  net  weight.  The  rate  conforms 
with  liability  calculations  found  in 
International  Through  Government  Bills 
of  Lading  (ITGBL). 

PART  649— TERMINATION  OF 
CONTRACTS 

649.111    [Removed] 

118.  Section  649.111  is  removed. 


643.104    Notification  of  contract  changes.       SUBCHAPTER  H— CLAUSES  AND  FORMS 


643.104-70    DOSAR  contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  652.243-70,  Notices,  in  all 
solicitations  and  contracts  exceeding  the 
micro-pmchase  threshold  which  are 
awarded  and/or  performed  overseas. 

114.  Part  644  is  added  to  subchapter 
G  to  read  as  follows: 

PART  644— SUBCONTRACTING 
POUCIES  AND  PROCEDURES 

Authority:  40  U.S.C.  486(c);  22  U.S.C. 
2658. 

Subpart  644.3— Contractor's 
Purchasing  System  Reviews 

644.302    Requirements. 

(a)  The  Prociuement  Executive  is  the 
head  of  the  agency  for  the  purpose  of 
FAR  44.302(a). 


PART  652— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

652.203-70    [Removed] 

119.  Section  652.203-70  is  removed. 

652.203-71     [Removed] 

120.  Section  652.203-71  is  removed. 

652.204-70    [Removed] 

121.  Section  652.204-70  is  removed. 

652.204-71    [Removed] 

122.  Section  652.204-71  is  removed. 

123.  Section  652.206-70  is  revised  to 
read  as  follows: 

652.20fr-70    Competition  Advocated 
OmtHidsman. 

As  prescribed  in  606.570,  insert  the 
following  provision: 
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Caapodtioo  AdTocate/Ombadsmaii  (Aug 
1999) 

(a)  The  Department  of  State's  Competition 
Advocate  is  responsible  for  assisting  industry 
in  removing  restrictive  requirements  from 
Department  of  State  solicitations  and 
removing  barriers  to  full  and  open 
competition  and  use  of  commercial  items.  If 
such  a  solicitation  is  considered 
competitively  restrictive  or  does  not  appear 
properly  conducive  to  competition  and 
commercial  practices,  potential  offerors  are 
encouraged  to  first  contact  the  contracting 
officer  for  the  respective  solicitation.  If 
concerns  remain  unresolved,  contact  the 
Department  of  State  Ck)mpetition  Advocate 
on  (703)  516-1680,  by  fax  at  (703)  875-6155, 
or  write  to:  Department  of  Stale,  Competition 
Advocate,  Office  of  the  Procurement 
Executive  (A/OPE),  Suite  603,  SA-6. 
Washington.  DC  20522-0602. 

(b)  The  Department  of  State's  Acquisition 
Ombudsman  has  been  apf>ointed  to  hear 
concerns  from  potential  offerors  and 
contractors  during  the  preaward  and 
postaward  phases  of  this  acquisition.  The 
role  of  the  ombudsman  is  not  to  diminish  the 
authority  of  the  contracting  officer,  the 
Technical  Evaluation  Panel  or  Source 
Evaluation  Board,  or  the  selection  official. 
The  purpose  of  the  ombudsman  is  to 
facilitate  the  communication  of  concerns, 
issues,  disagreements,  and  recommendations 
of  interested  parties  to  the  appropriate 
Government  personnel,  and  work  to  resolve 
them.  When  requested  and  appropriate,  the 
ombudsman  will  maintain  strict 
confidentiality  as  to  the  source  of  the 
concern.  The  ombudsman  does  not 
participate  in  the  evaluation  of  proposals,  the 
source  selection  process,  or  the  adjudication 
of  formal  contract  disputes.  Interested  parties 
are  invited  to  contact  the  contracting  activity 
ombudsman,  [insert  name),  at  [insert 
telephone  and  fax  numbers).  For  an 
American  Embassy  or  overseas  post,  refer  to 
the  numbers  below  for  the  Department 
Acquisition  Ombudsman.  Concerns,  issues, 
disagreements,  and  recommendations  which 
cannot  be  resolved  at  a  contracting  activity 
level  may  be  referred  to  the  Department  of 
State  Acquisition  Ombudsman  at  (703)  516- 
1680,  by  fax  at  (703)  875-6155,  or  write  to: 
Department  of  State,  Acquisition 
Ombudsman,  Office  of  the  Procurement 
Executive  (A/OPE),  Suite  603,  SA-6, 
Washington.  DC  20522-0602. 

(End  of  provision) 

652.214-70    [RMnovMq 

124.  Section  652.214-70  is  removed. 

652.214-71    [RMnovMQ 

125.  Section  652.214-71  is  removed. 

126.  Section  652.216-70  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

652.216-70  Ordering— Indefinite-delivery 
contract 

As  prescribed  in  616.506-70,  insert 
the  following  clause: 

***** 

127.  Section  652.216-71  is  revised  to 
read  as  follows: 


652.216-71    Price  aOliMtinenL 

As  prescribed  in  616.203-4,  insert  a 
clause  substantially  the  same  as  follows: 

Price  Adjustment  (Aug  1999) 

(a)  The  contract  price  may  be  increased  or 
decreased  in  actual  costs  of  direct  service 
labor  which  result  directly  from  laws  enacted 
and  effective  during  the  term  of  this  contract 
by  the  [insert  name  of  country]  Government. 
Direct  service  labor  costs  include  only  the 
costs  of  wages  and  direct  benefits  (such  as 
social  security,  health  insurance, 
unemplojrment  compensation  insurance) 
paid  to  or  incurred  for  the  direct  benefit  of 
personnel  performing  services  under  one  of 
the  categories  listed  in  Section  [identify 
section  number]  of  this  contract.  Price 
adjustments  will  include  only  changes  in 
direct  service  labor  costs  incurred  in  order  to 
comply  with  the  requirements  of  the  law.  No 
adjustment  will  be  made  under  this  clause 
with  respect  to  labor  costs  of  personnel  not 
performing  direct  service  labor  imder  the 
categories  of  Section  [identify  section],  nor 
for  overhead,  profit,  general  and 
administrative  (G&A)  costs,  taxes  or  any 
other  costs  whatsoever. 

(b)  For  the  contracting  officer  to  consider 
any  request  for  adjustment,  the  contractor 
shall  demonstrate  in  writing: 

(1)  That  the  change  in  the  law  occurred 
during  the'term  of  this  contract  and 
subsequent  to  the  award  date  of  this  contract; 
and. 

(2)  That  the  change  in  the  law  could  not 
have  been  reasonably  anticipated  prior  to 
contract  award;  and. 

(3)  How  the  change  in  the  law  directly 
affects  the  contractor's  costs  under  this 
contract. 

(c)  The  contractor  shall  present  data  that 
clearly  supports  any  request  for  adjustment. 
This  data  shall  be  submitted  no  later  than  30 
calendar  days  after  the  changes  in  the  law 
have  been  made  public.  This  data  shall 
include,  but  not  be  limited  to.  the  following: 

(1)  The  calculation  of  the  amount  of 
adjustment  requested;  and, 

(2)  Documentation  which  identifies  and 
provides  the  appropriate  portions  of  the  text 
of  the  particular  law  from  which  the  request 
is  derived. 

(d)  In  order  to  establish  the  change 
between  the  requested  adjusted  rate  and  the 
original  rate,  the  contractor  shall  support  the 
appropriate  data  and  composition  of  the 
original  rate  and  the  requested  adjusted  rate. 
This  shall  include  details  regarding  specific 
hourly  rates  paid  to  individual  employees. 
For  contracts  paid  in  U.S.  dollars,  the 
contractor's  request  for  price  adjustment 
shall  present  data  reflecting: 

(1)  The  exchange  rate  in  effect  on  the  date 
of  the  contractor's  proposal  that  was  accepted 
for  the  basic  contract;  and 

(2)  The  current  exchange  rate  and  its  effect 
on  payment  of  workers  in  local  currency. 
The  allowable  adjustment  shall  be  limited  to 
the  extent  to  which  increases  in  direct 
service  labor  costs  due  to  host  country  law 
changes  are  not  offset  by  exchange  rate  gains. 

(e)  Only  direct  cost  changes  mandated  by 
enacted  laws  shall  be  considered  for 
adjustment  under  this  contract.  Changes  for 
purposes  of  maintaining  parity  of  pay 


between  employees  at  the  minimum 
mandated  levels  and  employees  already  paid 
at  levels  above  the  newly  mandated 
minimums  shall  not  be  considered. 
Therefore,  if  the  contractor  elects  to  increase 
payments  to  employees  who  are  already 
being  paid  at  or  above  the  mandated 
amounts,  such  increased  costs  shall  be  borne 
solely  by  the  contractor  and  shall  not  be 
justification  for  an  increase  in  the  hourly  and 
monthly  rates  under  this  contract. 

(f)  Any  request  for  adjustment  shall  be 
presented  by  signature  of  an  officer  or  general 
partner  of  the  contractor  having  overall 
responsibility  for  the  conduct  of  the 
contractor's  affairs. 

(g)  No  adjustment  shall  be  made  to  the 
contract  price  that  relates  to  any  indirect, 
overhead,  or  fixed  costs,  profit  or  fee.  Only 
the  changes  in  direct  service  labor  wages 
(and  any  benefits  based  directly  on  wages) 
shall  be  considered  by  the  U.S.  Government 
as  basis  for  contract  price  changes. 

(h)  No  request  by  the  contractor  for  an 
adjustment  under  this  clause  shall  be 
allowed  if  asserted  after  final  payment  has 
been  made  under  this  contract. 

(i)  This  clause  shall  only  apply  to  laws 
enacted  by  the  (insert  name  of  country] 
Government  meeting  the  criterion  set  forth 
above  in  paragraph  (b).  No  adjustments  shall 
be  made  due  to  currency  fluctuations  in 
exchange  rates. 

(End  of  clause) 

128.  Section  652.219-71  is  added  to 
read  as  follows: 

652.219-71    Section  8(a)  direct  awartto. 

As  prescribed  in  619.811-3(1),  insert 
the  following  clause: 

Section  8(a)  Direct  Awards  (Aug  1999) 

(a)  This  purchase  order  or  contract  is 
issued  as  a  direct  award  between  the 
contracting  activity  and  the  8(a)  contractor 
pursuant  to  the  Memorandum  of 
Understanding  between  the  Small  Business 
Administration  (SBA)  and  the  Department  of 
State  (DOS).  SBA  retains  responsibility  for 
8(a)  certification,  8(a)  eligibility 
determinations  and  related  issues,  and 
provides  counseling  and  assistance  to  the 
8(a)  contractor  under  the  8(a)  program.  The 
cognizant  SBA  district  office  is:  [To  be 
completed  by  the  contracting  officer  at  the 
time  of  award] 

(b)  The  DOS  contracting  officer  is 
responsible  for  administering  the  purchase 
order  or  contract  and  taking  any  action  on 
behalf  of  the  Government  under  the  terms 
and  conditions  of  the  purchase  order  or 
contract.  However,  the  DOS  contracting 
officer  shall  give  advance  notice  to  the  SBA 
before  it  issues  a  final  notice  terminating 
performance,  either  in  whole  or  in  part, 
under  the  purchase  order  or  contract.  The 
DOS  contracting  officer  shall  also  coordinate 
with  SBA  prior  to  processing  any  novation 
agreement.  The  DOS  contracting  officer  may 
assign  contract  administration  functions  to  a 
contract  administration  office. 

(c)  The  contractor  agrees: 

(1)  to  notify  the  DOS  contracting  officer, 
simultaneous  with  its  notification  to  SBA  (as 
required  by  SBA's  8(a)  regulations),  when  the 


Federal  Register /Vol.  64,  No.  154 /Wednesday,  August  11,  1999 /Rules  and  Regulations        43631 


owiier  or  owners  upon  whom  8(a)  eligibility 
is  t)|sed,  plan  to  relinquish  ownership  or 
cofibol  of  the  concern.  Consistent  with  15 
U.$|c.  637(a)(21),  transfer  of  ownership  or 
cotiirol  shall  result  in  termination  of  the 
coniract  for  convenience,  unless  SBA  waives 
th^  requirement  for  termination  prior  to  the 
actual  relinquishing  of  ownership  and 
comrol;  and, 

\)  to  adhere  to  the  requirements  of  FAR 
19-14,  Limitations  on  Subcontracting, 
of  clause) 

■70    [Removed] 
|29.  Section  652.223-70  is  removed. 

-71    [Removed] 
).  Section  652.223-71  is  removed. 

-72    [Removed] 
(31.  Section  652.223-72  is  removed. 

-73    [Removed] 
[32.  Section  652.223-73  is  removed. 

658.223-74    [Removed] 

133.  Section  652.223-74  is  removed. 

6sil^.223-75    [Removed] 
|l34.  Section  652.223-75  is  removed. 

6S|2.223-76    [Removed] 

:  35.  Section  652.223-76  is  removed. 

te!  .223-77    [Removed] 

■  36.  Section  652.223-77  is  removed. 

6!:. 223-78    [Removed] 

37.  Section  652.223-78  is  removed. 

38.  Section  652.225-70  is  added  to 
re  E  d  as  follows: 

6!:l225-70    Arab  League  Boycott  of  Israel. 

As  prescribed  in  625.7002(a),  insert 
tl « I  following  provision: 

A  M  lb  League  Boycott  of  Israel  (Aug  1999) 

( i)  Definitions.  As  used  in  this  provision: 
1  'oreign  person  means  any  person  other 
th  B  n  a  United  States  person  as  defined  below. 

I  fnited  States  person  means  any  United 
Sle  tes  resident  or  national  (other  than  an 
inc  ividual  resident  outside  the  United  States 
ai  i(  I  employed  by  other  than  a  United  States 
p(  II  son),  any  domestic  concern  (including 
ai  i;  r  permanent  domestic  establishment  of 
an  r  foreign  concern),  and  any  foreign 
si|bsidiary  or  affiliate  (including  any 
pi  (1  manent  foreign  establishment)  of  any 
di )  nestic  concern  which  is  controlled  in  fact 
b; '  such  domestic  concern,  as  provided  under 
ti «  Export  Administration  Act  of  1979,  as 
aiir  ended. 

b)  Certification.  By  submitting  this  offer, 
tl^<  I  offeror  certifies  that  it  is  not: 

1)  Taking  or  knowingly  agreeing  to  take 
all  I  action,  with  respect  to  the  boycott  of 
Is  r  lel  by  Arab  League  countries,  which 
S^  :tion  8(a)  of  the  Export  Administration  Act 

1979,  as  amended  (50  U.S.C.  2407(a)) 
p^  >hibits  a  United  States  person  from  taking: 


o 
P 

or, 


2)  Discriminating  in  the  award  of 
s4  contracts  on  the  basis  of  religion. 
(I  '.\  id  of  provision) 


139.  Section  652.225-71  is  added  to 
read  as  follows: 

652.225-71    Section  8(a)  of  the  Export 
Administration  Act  of  1979,  as  amended. 
As  prescribed  in  625.7002(b),  insert 
the  following  clause: 

Section  8(a)  of  the  Export  Administratioii 
Act  of  1979,  as  Amended  (Aug  1999) 

(a)  Section  8(a)  of  the  U.S.  Export 
Administration  Act  of  1979,  as  amended  (50 
U.S.C.  2407(a)),  prohibits  compliance  by  U.S. 
persons  with  any  boycott  fostered  by  a 
foreign  country  against  a  country  which  is 
friendly  to  the  United  States  and  which  is  not 
itself  the  object  of  any  form  of  boycott 
pursuant  to  United  States  law  or  regulation. 
The  Boycott  of  Israel  by  Arab  League 
countries  is  such  a  boycott,  and  therefore,  the 
following  actions,  if  taken  with  intent  to 
comply  with,  further,  or  support  the  Arab 
League  Boycott  of  Israel,  are  prohibited 
activities  under  the  Export  Administration 
Act: 

(1)  Refusing,  or  requiring  any  U.S.  person 
to  refuse  to  do  business  with  or  in  Israel, 
with  any  Israeli  business  concern,  or  with 
any  national  or  resident  of  Israel,  or  with  any 
other  person,  piusuant  to  an  agreement  of,  or 
a  request  from  or  on  behalf  of  a  boycotting 
country; 

(2)  Refusing,  or  requiring  any  U.S.  person 
to  refuse  to  employ  or  otherwise 
discriminating  against  any  person  on  the 
basis  of  race,  religion,  sex,  or  national  origin 
of  that  person  or  of  any  owner,  officer, 
director,  or  employee  of  such  person; 

(3)  Furnishing  information  with  respect  to 
the  race,  religion,  or  national  origin  of  any 
U.S.  person  or  of  any  owner,  officer,  director, 
or  employee  of  such  U.S.  person; 

(4)  Furnishing  information  about  whether 
any  person  has,  has  had,  or  proposes  to  have 
any  business  relationship  (including  a 
relationship  by  way  of  sale,  purchase,  legal 
or  commercial  representation,  shipping  or 
other  transport,  insurance,  investment,  or 
supply)  with  or  in  the  State  of  Israel,  with 
any  business  concern  organized  under  the 
laws  of  the  State  of  Israel,  with  any  Israeli 
national  or  resident,  or  with  any  person 
which  is  known  or  believed  to  be  restricted 
&"om  having  any  business  relationship  with 
or  in  Israel; 

(5)  Furnishing  information  about  whether 
any  person  is  a  member  of,  has  made 
contributions  to,  or  is  otherwise  associated 
with  or  involved  in  the  activities  of  any 
charitable  or  fi^temal  organization  which 
supports  the  State  of  Israel:  and. 

(6)  Paying,  honoring,  confirming,  or 
otherwise  implementing  a  letter  of  credit 
which  contains  any  condition  or  requirement 
against  doing  business  with  the  State  of 
Israel. 

(b)  Under  Section  8(a),  the  following  types 
of  activities  are  not  forbidden  "compliance 
with  the  boycott,"  and  are  therefore 
exempted  from  Section  8(a)'s  prohibitions 
listed  in  paragraphs  (a)(l)-(6)  above: 

(1)  Complying  or  agreeing  to  comply  with 
requirements: 

(i)  Prohibiting  the  import  of  goods  or 
services  fttjm  Israel  or  goods  produced  or 
services  provided  by  any  business  concern 


organized  under  the  laws  of  Israel  or  by 
nationals  or  residents  of  Israel;  or, 

(ii)  Prohibiting  the  shipment  of  goods  to 
Israel  on  a  carrier  of  Israel,  or  by  a  route  other 
than  that  prescribed  by  the  boycotting 
country  or  the  recipient  of  the  shipment; 

(2)  Complying  or  agreeing  to  comply  with 
import  and  shipping  dociunent  requirements 
with  respect  to  the  country  of  origin,  the 
name  of  the  carrier  and  route  of  shipment, 
the  name  of  the  supplier  of  the  shipment  or 
the  name  of  the  provider  of  other  services, 
except  that  no  information  knowingly  - 
furnished  or  conveyed  in  response  to  such 
requirements  may  be  stated  in  negative, 
blacklisting,  or  similar  exclusionary  terms, 
other  than  with  respect  to  carriers  or  route  of 
shipments  as  may  be  permitted  by  such, 
regulations  in  order  to  comply  with 
precautionary  requirements  protecting 
against  war  risks  and  confiscation; 

(3)  Complying  or  agreeing  to  comply  in  the 
normal  course  of  business  with  the  unilateral 
and  specific  selection  by  a  boycotting 
country,  or  national  or  resident  thereof,  of  - 
carriers,  insurance,  suppliers  of  services  to  be 
performed  within  the  boycotting  country  or 
specific  goods  which,  in  the  normal  course 
of  business,  are  identifiable  by  source  when 
imported  into  the  boycotting  country; 

(4)  Complying  or  agreeing  to  comply  with 
the  export  requirements  of  the  boycotting 
country  relating  to  shipments  or 
transshipments  of  exports  to  Israel,  to  any 
business  concern  of  or  organized  under  the 
laws  of  Israel,  or  to  any  national  or  resident 
of  Israel; 

(5)  Compliance  by  an  individual  or 
agreement  by  an  individual  to  comply  with 
the  immigration  or  passport  requirements  of 
any  country  with  respect  to  such  individual 
or  any  member  of  such  individual's  family  or 
with  requests  for  information  regarding 
requirements  of  employment  of  such 
individual  within  the  boycotting  country; 
and, 

(6)  Compliance  by  a  U.S.  person  resident 
in  a  foreign  country  or  agreement  by  such 
person  to  comply  with  the  laws  of  that 
country  with  respect  to  his  or  her  activities 
exclusively  therein,  and  such  regulations 
may  contain  exceptions  for  such  resident 
complying  with  the  laws  or  regulations  of 
that  foreign  country  governing  imports  into 
such  country  of  trademarked,  trade  named,  or 
similarly  specifically  identifiable-products, 
or  components  of  products  for  his  or  her  own 
use,  including  the  performance  of  contractual 
services  within  that  country,  as  may  be 
defined  by  such  regulations. 

(End  of  clause) 

140.  Section  652.226-70  is  added  to 
read  as  follows: 

652.226-70    Certification  of  status  as  a 
minority  business  snterprise. 

As  prescribed  in  626.200-70,  insert 
the  following  provision: 

Certification  of  Status  as  a  Nfinority  Business 
Enterprise  (Aug  1999) 

The  Bidder/Offeror/Supplier  certifies  that 
it  I     1  is  [     1  is  not  (check  one)  a  minority 
business  enterprise  which  is  defined  as  a 
business  which  is  at  least  51  percent  owned 
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by  one  or  more  minority  individuals  or,  in 
the  case  of  a  publicly  owned  business,  at 
least  51  percent  of  its  voting  stock  is  owned 
by  one  or  more  minority  individuals,  and 
whose  management  and  daily  operations  are 
controlled  by  one  or  more  such  individuals. 
For  purposes  of  this  definition,  minority 
individuals  are: 

(Check  the  applicable  block] 

(    ]  Black  Americans 

(    ]  Hispanic  Americans 

(    ]  Native  Americans 

[    ]  Asian-Pacific  Americans 

[  ]  Other  groups  whose  members  are  U.S. 
citizens  and  are  found  to  be  disadvantaged  by 
the  Small  Business  Administration  pursuant 
to  Section  8(d)  of  the  Small  Business  Act,  as 
amended  (15  U.S.C.  637(d)),  or  the  Secretary 
of  Commerce. 

(End  of  provision) 

Alternate  I  (Aug  1999). 

Certification  of  Status  as  a  Minority  Business 

Fnferprise  (Alternate  I)  (.Aug  1999) 

(a)  If  you  are  a  minority-owned  business, 
please  indicate  in  the  comments  section  of 
your  quote/response  the  appUcable  muiority 
designation  from  those  listed  below.  If  no 
comments  are  received,  it  shall  be  assumed 
that  you  are  not  a  minority-owned  business. 
This  request  for  information  is  to  assist  the 
Department  collect  statistics  on  awards  to 
minority-owned  businesses  and  will  not 
influence  the  award  decision. 

(b)  A  minority  business  enterprise  is 
defined  as  a  business  which  is  at  least  51 
percent  owned  by  one  or  more  minority 
individuals  or,  in  the  case  of  a  publicly 

.  owned  business,  at  least  51  percent  of  its 
voting  stock  is  owned  by  one  or  more 
minority  individuals,  and  whose 
management  and  daily  operations  are 
controlled  by  one  or  more  such  individuals. 
For  purposes  of  this  definition,  minority 
individuals  are:  Black  Americans;  Hispanic 
Americans;  Native  Americans;  Asian-Pacific 
Americans;  and,  other  groups  whose 
members  are  U.S.  citizens  and  are  found  to 
be  disadvantaged  by  the  Small  Business 
Administration  pursuant  to  Section  8(d)  of 
the  Small  Business  Act.  as  amended  (15 
U.S.C.  637(d)),  or  the  Secretary  of  Commerce. 
(End  of  provision) 

141.  Section  652.228-70  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

652.228-70    IndamnificMion. 

As  prescribed  in  628.7001(b),  insert 
the  following  clause: 
***** 

142.  Section  652.228-71  is  revised  to 
read  as  follows: 

652.228-71    Worker's  compansatkm 
Insurance  (Defense  Base  Act)— Services 

As  prescribed  in  628.305(b),  insert  the 
following  clause: 

Worker's  Compensation  Insurance  (Defense 
Base  Act)— Services  (Aug  1999) 

(a)  This  clause  supplements  FAR  52.228- 
3. 

(b)  The  contractor  agrees  to  procure 
Defense  Base  Act  (DBA)  insurance  pursuant 


to  the  terms  of  the  contract  between  the 
Department  of  State  and  the  Department's' 
DBA  insurance  carrier  unless  the  contractor 
has  a  DBA  self-insurance  program  approved 
by  the  Department  of  Labor.  The  contractor 
shall  submit  a  copy  of  the  Department  of 
Labor's  approval  to  the  contracting  officer 
upon  contract  award.  The  current  rate  under 
the  Department  of  State  contract  is 
[contracting  officer  insert  rate]  of 
compensation  for  services. 

(c)  Since  the  Department  of  State  has 
obtained  a  waiver  of  DBA  coverage  for 
contractor  employees  who  are  not  citizens  of, 
residents  of,  or  hired  in  the  United  States,  the 
contractor  agrees  to  provide  such  employees 
with  worker's  compensation  benefits  as 
required  by  the  laws  of  the  country  in  which 
the  employees  are  working,  or  by  the  laws  of 
the  employee's  native  country,  whichever 
offers  greater  benefits. 

(d)  The  contractor  agrees  to  insert  a  clause 
substantially  the  same  as  this  one  in  all 
subcontracts  to  which  the  DBA  is  applicable. 
Subcontractors  shall  be  required  to  insert  a 
similar  clause  in  any  of  their  subcontracts 
subject  to  the  DBA. 

(e)  Should  the  rates  for  DBA  insurance 
coverage  increase  or  decrease  during  the 
performance  of  this  contract,  the  Department 
shall  modify  this  contract  accordingly. 

(f)  The  contractor  shall  demonstrate  to  the 
satisfaction  of  the  contracting  officer  that  the 
equitable  adjustment  as  a  result  of  the 
insurance  increase  or  decrease  does  not 
include  any  reserve  for  such  insurance. 
Adjustment  shall  not  include  any  overhead, 
profit,  general  and  administrative  expenses, 
etc. 

(End  of  clause) 

Alternate  I  (Aug  1999).  If  the  contract  is  for 
construction,  as  prescribed  in  628.305  (b), 
substitute  the  last  sentence  of  paragraph  (b) 
to  read  as  follows:  "The  current  rate  under 
the  Department  of  State  contract  is 
[contracting  officer  insert  rate)  of 
compensation  for  construction." 

652.228-72    [Removed  and  reserved] 

143.  Section  652.228-72  is  removed 
and  reserved. 

652.228-73    (Renioved  and  reserved] 

144.  Section  652.228-73  is  removed 
and  reserved. 

145.  Section  652.228-74  is  revised  to 
read  as  follows: 

652.228-74  Defense  Base  Act  insurance 
rates— 4JmitatkM>—f]xed^rice. 

As  prescribed  in  628.306,  insert  the 
following  provision: 

Defense  Base  Act  Insurance  Rates- 
Limitation— Fixed-Price  (Aug  1999) 

(a)  The  Department  of  State  has  entered 
into  a  contract  with  an  insurance  carrier  to 
provide  DBA  insurance  to  Department  of 
State  contractors  at  a  contracted  rate.  The 
rates  for  this  insurance  are  as  follows: 

Services  @  [contracting  officer  insert 
current  rate]  of  compiensation;  or 

Construction  @  [contracting  officer  insert 
current  rate]  of  compensation. 

(b)  Bidders/Offerors  should  compute  the 
total  compensation  (direct  salary  plus 


differential,  but  excluding  per  diem,  housing 
allowance  and  other  miscellaneous  post 
allowances)  to  be  paid  to  employees  who  will 
be  covered  by  DBA  insurance  and  the  cost  of 
DBA  insurance  in  their  bid/proposal  using 
the  foregoing  rate,  and  insert  the  totals  in  the 
spaces  provided  for  the  base  year  and  each 
year  thereafter,  if  applicable.  The  DBA 
insurance  cost  shall  be  included  in  the  total 
fixed  price.  The  DBA  insurance  costs  shall  be 
reimbursed  directly  to  the  contractor. 
(1)  Compensation  of  Covered  Employees: 


(2)  Defense  Base  Act  Insurance  Costs: 


(3)  Total  Cost: 


(c)  Bidders/offerors  shall  include  a 
statement  as  to  whether  or  not  local  nationals 
or  third  country  nationals  will  be  employed 
on  the  resultant  contract. 
(End  of  provision) 

652.228-75    [Removed  and  reserved] 

146.  Section  652.228-75  is  removed 
and  reserved. 

147.  Section  652.228-76  is  revised  to 
read  as  follows: 

652.228-76    Defertse  Base  Act  insurance 
rates— Limitation— Cost-reimbursement, 
labor-hour,  and  time-and-materials. 

As  prescribed  in  628.307,  insert  the 
following  provision: 

.  Defense  Base  Act  InsurAice  Rates — 
Limitation — Cost-Reimbursement,  Labor- 
Hour,  and  Time-and-Materials  (Aug  1999) 

(a)  The  Department  of  State  has  entered 
into  a  contract  with  an  insurance  carrier  to 
provide  DBA  insurance  to  Department  of 
State  contractors  at  a  contracted  rate.  In 
preparing  the  cost  proposal,  the  offeror  shall 
use  the  following  rates  in  computing  the  cost 
for  DBA  insurance: 

Services  @  [contracting  officer  insert 
current  rate]  of  compensation  (direct  salary 
plus  differential,  but  excluding  per  diem, 
housing  allowance,  education  allowance,  and 
miscellaneous  allowances);  or 

Construction  @  [contracting  officer  insert 
current  rate]  of  compensation. 

(b)  These  rates  apply  to  all  job 
classifications  in  those  particular  categories. 
The  successful  offeror  shall  be  advised  of  the 
name  and  address  of  the  insurance  broker 
who  will  process  the  DBA  insurance 
coverage. 

(c)  Should  an  offeror  compute  or  include 
higher  DBA  insurance  rates,  the  rates  shall  be 
disallowed. 

(d)  Offerors  shall  include  a  statement  as  to 
whether  or  not  local  nationals  or  third 
country  nationals  will  be  employed  on  the 
resultant  contract. 

(End  of  provision) 

652.228-77    [Removed] 

148.  Section  652.228-77  is  removed. 

149.  Section  652.229-70  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 
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652.229-70    Excise  tax  exemption 
statement  for  contractors  within  ttte  United 
Stites. 

As  prescribed  in  629.401-70,  insert 
!  following  clause: 
*        * ..      *        * 

150.  Section  652.229-71  is  added  to 
f  d  as  follows: 

:.229-71    Personal  property  disposition 
90sts  abroad. 

(\s  prescribed  in  629.402-1-70,  insert 
tik  i  following  clause: 

P  B  rsonal  Property  Disposition  at  Posts 
i^  road  (Aug  1999) 

Regulations  at  22  CFR  Part  136  require  that 
Government  employees  and  their 
fi  J  allies  do  not  proBt  personally  from  sales 

other  transactions  with  persons  who  are 
n  c  t  themselves  entitled  to  exemption  from 
L  t  port  restrictions,  duties,  or  taxes.  Should 
t]  I  i  contractor  experience  importation  or  tax 

vileges  in  a  foreign  country  because  of  its 
c  3  ntractual  relationship  to  the  United  States 
C  ( ivemment,  the  contractor  shall  observe  the 
r  >  luirements  of  22  CFR  Part  136  and  all 
pc  licies,  rules,  and  procedures  issued  by  the 
c  1  ief  of  mission  in  that  foreign  country, 
(ppd  of  clause) 

151.  Section  652.232-70  is  amended 
I ;  revisii^  the  clause  heading  and  by 

1 3  i^ising  the  first  sentence  of  paragraph 
( :  I  of  the  clause  to  read  as  follows: 

C !  2.232-70  Payment  schedule  and  invoice 
1 1  bmission— (Fixed-price) 


i )  yment  Schedule  and  Invoice  Submission 
{f  Ixed-Price)  (Aug  1999) 

*  *         *         * 

(c)  Invoice  Submission.  Invoices  shall  be 
s  L  bmitted  in  an  original  and  [contracting 
c  f  Seer  insert  appropriate  number  of  copies) 
.  1 3  the  office  identified  in  Block  10  of  the  SF- 
2  (  ,  Block  23  of  the  SF-33,  or  Block  18b  of 
the  SF-1449.  *  *  * 

*  *         *         * 

152.  Section  652.232-71  is  amended 
1 1;  r  revising  the  clause  heading  and  by 

1 E  vising  the  last  sentence  of  paragraph 
( a )  of  the  clause  to  read  as  follows: 

I  i  2^2-71    Voucher  submission  (Cost- 

I I  imbursement). 

*  *        *        * 

^ '  mcher  Submission  (Cost-Reimbursement) 
(4ugl999) 

[a)  *  *  *  All  vouchers  shall  be  submitted 
Id  the  office  identified  in  Block  10  of  the  SF- 
;  I  i,  Block  23  of  the  SF-33,  or  Block  18b  of 
1  lie  SF-1449. 

*  •         *         * 

153.  Section  652.232-72  is  added  to 
i  4ad  as  follows: 

1^.232-72    Limitation  of  funds. 

As  prescribed  in  632.705-70,  insert 
%B  following  clause: 


Limitation  of  Funds  (Aug  1999) 

(a)  Of  the  total  price  in  Section  B  (or  the 
"Prices"  section),  only  the  amount  stated  on 
the  contract  award  document  or  subsequent 
modifications  is  now  available  for  payment 
and  obligated  under  this  contract.  It  is 
anticipated  that  frtim  time  to  time,  additional 
funds  will  be  obligated  under  the  contract 
until  the  total  price  of  the  contract  is 
obligated. 

(b)  The  Government  is  not  obligated  to  pay 
or  reimburse  the  contractor  more  than  the 
amount  obligated  piusuant  to  this  clause. 
The  contractor  agrees  to  perform  the  contract 
up  to  the  point  at  which  the  total  amount 
paid  and  payable  by  the  Government 
(including  amounts  payable  for  subcontracts 
and  settlement  costs  if  this  contract  is 
terminated  for  convenience)  approximates 
but  does  not  exceed  the  total  amoimt 
obligated. 

(c)(1)  It  is  contemplated  that  funds  now 
obligated  under  this  contract  will  cover  the 
work  to  be  performed  until  [contracting 
officer  insert  date). 

(2)  If  the  contractor  considers  the  funds 
obligated  under  this  contract  to  be 
insufficient  to  cover  the  work  to  be 
performed  until  that  date,  or  another  date 
agreed  to  by  the  parties,  the  contractor  shall 
notify  the  contracting  officer  in  writing  and 
indicate  the  date  on  which  it  expects 
expended  funds  to  approximate  75  percent  of 
the  total  amount  obligated.  The  notice  shall 
state  the  estimated  amount  of  additional 
funds  required  to  continue  performance 
through  the  date  specified  in  paragraph  (c)(1) 
of  this  clause  or  another  date  agreed  to  by  the 
parties. 

(3)  If.  after  notification  is  provided 
pursuant  to  paragraph  (c)(2)  of  this  clause, 
additional  hinds  are  not  obligated,  or  an 
earlier  date  than  the  date  in  paragraph  (c)(1) 
of  this  clause  is  not  agreed  to,  the  contractor 
shall  not  be  obligated  to  continue 
performance  under  this  contract  (including 
actions  under  the  termination  clause  of  this 
contract)  beyond  the  funds  obligated  for 
contract  performance. 

(d)  When  additional  funds  are  obligated 
from  time  to  time  for  continued  performance 
of  this  contract,  the  contract  shall  be 
modified  to  increase  the  funds  obligated  and 
to  indicate  the  period  of  performance  for 
which  funds  are  applicable.  The  contractor 
may  notify  the  contracting  officer  as  provided 
in  paragraph  (cM2)  of  this  clause  regarding 
any  additional  funds  obligated. 

(e)  If  the  contractor  incurs  additional  costs 
or  is  delayed  in  the  performance  of  work 
under  this  contract,  solely  by  reason  of  the 
Government's  failure  to  obligate  additional 
funds  in  amounts  sufficient  for  the  timely 
performance  of  this  contract,  an  equitable 
adjustment  may  be  made  to  the  price,  or  time 
of  delivery,  or  both. 

(f)  This  clause  shall  become  inoperative 
upon  obligation  of  funds  sufficient  to  cover 
the  full  price  stated  in  the  contract,  except  for 
rights  and  obligations  then  existing  under 
this  clause. 

(g)  Nothing  in  this  clause  shall  affect  the 
Government's  right  to  terminate  the  contract 
for  convenience  or  default. 

(End  of  clause) 


154.  Section  652.236-70  is  added  to 
read  as  follows: 

652^36-70    Accident  prevention. 

As  prescribed  in  636.513,  insert  the 
following  clause: 

Accident  Prevention  (Aug  1999) 

(a)  General.  The  contractor  shall  provide 
and  maintain  work  environments  and 
procedures  which  will  safeguard  the  public 
and  Government  personnel,  property, 
materials,  supplies,  and  equipment  exposed 
to  contractor  operations  and  activities:  avoid 
interruptions  of  Government  operations  and 
delays  in  project  completion  dates;  and, 
control  costs  in  the  performance  of  this 
contract.  For  these  purposes,  the  contracts 
shall: 

(1)  Provide  appropriate  safety  barricades, 
signs  and  signal  lights; 

(2)  Comply  with  the  standards  issued  by 
any  local  government  authority  having 
jurisdiction  over  occupational  health  and 
safety  issues;  and, 

(3)  Ensure  that  any  additional  measures  the 
contracting  officer  determines  to  be 
reasonably  necessary  for  this  purpose  are 
taken. 

(4)  [The  contracting  officer  shall  specify 
additional  requirements  regarding  safety  if 
the  work  involves  scaffolding  or  other  work 
at  heights  above  2  meters,  trenches  or  other 
excavation  greater  them  1  meter,  earth  moving 
equipment,  electrical  hazards,  work  in 
confined  spaces  (limited  exits,  potential  for 
oxygen  less  than  19.5%,  toxic  or  combustible 
atmosphere,  potential  for  solid  or  liquid 
engulfrnent,  or  other  hazards  considered  to 
be  immediately  dai^rous  to  life  or  health 
such  as  water  tanks,  transformer  vaults, 
sewers,  cisterns,  etc.),  or  hazardous  materials 
(especially  those  used  indoors,  e.g.,  paints, 
solvents,  etc.).] 

(b)  Records.  The  contractor  shall  maintain 
an  accurate  record  of  exposure  data  on  all 
accidents  incident  to  work  performed  under 
this  contract  resulting  in  death,  traumatic 
injury,  occupational  disease,  or  damage  tc  or 
theft  of  property,  materials,  supplies,  or 
equipment.  The  contractor  shall  report  this 
data  in  the  manner  prescribed  by  the 
contracting  officer. 

(c)  Subcontracts.  The  contractor  shall  be 
responsible  for  its  subcontractors' 
compliance  with  this  clause. 

(d)  Written  program.  Before  commencing 
work,  the  contractor  shall: 

(1)  Submit  a  written  plan  for  implementing 
this  clause;  and, 

(2)  Meet  with  the  contracting  officer  to 
discuss  and  develop  a  mutual  understanding 
relative  to  administration  of  the  overall  safety 
program.  jl 

(e)  Notification.  The  contracting  officer 
shall  notify  the  contractor  of  any  non- 
compliance with  these  requirements  and  the 
corrective  actions  required.  This  notice, 
when  delivered  to  the  contractor  or  the 
contractor's  representative  on  site,  shall  be 
deemed  sufficient  notice  of  the  non- 
compliance and  corrective  action  required. 
After  receiving  the  notice,  the  contractor 
shall  immediately  take  (jorrective  action.  If 
the  contractor  fails  or  refuses  to  promptly 
take  corrective  action,  the  contracting  officer 
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may  issue  an  order  suspending  all  or  part  of 
the  work  until  satisfactory  corrective  action 
has  been  taken.  The  contractor  shall  not  be 
entitled  to  any  equitable  adjustment  of  the 
contract  price  or  extension  of  the 
performance  schedule  on  any  suspension  of 
work  order  issued  under  this  clause. 
(End  of  clause) 

652.237-71    [AiMndMq 

155.  Section  652.237-71  is  amended 
by  revising  the  clause  date  to  "(Aug 
1999)";  and,  in  paragraph  (c)  of  the 
clause  by  removing  the  words  "Building 
Pass  Application  Unit,  Room  309,  State 
Annex  Number  1,  Coliunbia  Plaza.,  2401 
E  Street.  NW.  Washington,  DC"  and 
inserting  the  words  "Building  Pass 
Application  Unit.  Room  B266, 
Department  of  State,  2201  C  Street.  NW, 
Washington.  DC"  in  their  place. 

652.237-72    [AnMndMQ 

156.  Section  652.237-72  is  amended 
by  revising  the  clause  date  to  "(Aug 
1999)":  and.  in  paragraph  (a)  of  the 
clause  by  removing  the  words 
"Presidents'  Day"  from  the  list  of 
designated  holidays  and  inserting  the 
words  "Washington's  Birthday"  in  their 
place. 

652.242-70    [AiMiicM] 

157.  Section  652.242-70  is  amended 
by  revising  the  clause  date  to  "(Aug 
1999)";  and  by  deleting  the 
parenthetical  "(insert  name  of  COR]"  in 
paragraph  (b)  of  the  clause  and  inserting  , 
the  words  "[insert  job  title  of  COR]"  in 
their  place. 

158.  Section  652.242-71  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

652.242-71    Notice  of  •MptrtMits. 

As  prescribed  in  642.1406-2-70(a), 
insert  the  folloMring  clause: 

***** 

159.  Section  652.242-72  is  amended 
by  revising  the  introductory  text  to  read 
as  foUows: 

652.242-72    Shipping  Instructiont. 

As  prescribed  in  642.1406-2-70(b). 
insert  the  following  clause: 

***** 

160.  Section  652.242-73  is  added  to 
read  as  follows: 

652.242-73    Authorizaticn  and 
perfomuMice. 

As  prescribed  in  642.271(b),  insert  a 
clause  substantially  the  same  as  follows: 

Authorization  and  Performance  (Aug  1999) 

(a)  The  contractor  warrants  the  following: 
(1)  That  is  has  obtained  authorization  to 
operate  and  do  business  in  the  country  or 
countries  in  which  this  contract  will  be 
performed; 


(2)  That  is  has  obtained  all  necessary 
licenses  and  permits  required  to  perform  this 
contract;  and, 

(3)  That  it  shall  comply  fully  with  all  laws, 
decrees,  labor  standards,  and  regulations  of 
said  country  or  countries  during  the 
performance  of  this  contract. 

(b)  If  the  party  actually  performing  the 
work  will  be  a  subcontractor  or  joint  ventiuv 
partner,  then  such  subcontractor  or  joint 
ventiue  {jartner  agrees  to  the  requirements  of 
paragraph  (a)  of  this  clause. 
(End  of  clause) 

Alternate  I  (Aug  1999).  If  the  contract  is  for 
overseas  local  guard  services,  as  prescribed 
in  642.271(b).  substitute  the  following 
paragraphs  (a)(1)  and  (a)(2)  for  paragraphs 
(a)(1)  and  (a)(2)  of  the  basic  clause: 

"(a)(1)  That  it  has  obtained  authorization  to 
operate  and  do  business  in  the  country  or 
countries  in  which  this  contract  will  be 
performed,  or  will  obtain  such  authorization 
before  perfnrmnncn  of  this  contract  begins; 

"(a)(2)  That  it  has  obtained  all  necessary 
licenses  and  permits  required  to  perform  this 
contract,  or  will  obtain  such  licenses  and 
permits  before  performance  of  this  contract 
begins;" 

161.  Section  652.243-70  is  added  to 
read  as  follows: 


652.243-70 

As  prescribed  in  643.104-70,  insert 
the  following  clause: 

Notices  (Aug  1999) 

Any  notice  or  request  relating  to  this 
contract  given  by  either  party  to  the  other 
shall  be  in  writing.  Said  notice  or  request 
shall  be  mailed  or  delivered  by  hand  to  the 
other  party  at  the  address  provided  in  the 
schedule  of  the  contract.  All  modifications  to- 
the  contract  must  be  made  in  writing  by  the 
contracting  ofBcer. 

(End  of  clause) 

652.246-70    [RwnovwQ 
162.  Section  652.246-70  is  removed. 


PART  653— FORMS 

653.213-70    [RMnovMf] 

163.  Section  653.213-70  is  removed. 

164.  Section  653.219  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

653.219    Small  business  programs. 

165.  Section  653.219-70  is  revised  to 
read  as  follows: 

6S3.21»-70    DOS  form  DS-1910,  Small 
Business  Agsncy  Ftoview— Actions  Alwve 
tlw  Simplifisd  Acquisition  Thrsshoid. 

As  prescribed  in  619.501(c),  DS-1910 
is  prescribed  for  use  in  docimienting 
set-aside  decisions. 

Dated:  August  3, 1999. 
Lloyd  W.  Pratsch, 
Procurement  Executive. 
[FR  Doc.  99-20556  Filed  8-10-99;  8:45  am] 
aaiMQ  cooe  471O-06-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart879 

Pockat  No.  990304062-9062-01 ;  I.D. 
0605990] 

Fisheries  Off  ttie  Exclusive  Economic 
Zone  Off  Alaska;  Thomyhead  Rockflsh 
In  the  Western  Regulatory  Aree  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

summary:  NMFS  is  prohibiting  retention 
of  thomyhead  rockfish  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  NMFS  is  requiring  that  catch  of 
thomyhead  rockfish  in  this  area  be 
treated  in  the  same  manner  as 
prohibited  species  and  discarded  at  sea 
with  a  minimum  of  injury.  This  action 
is  necessary  because  the  1999  total 
allowable  catch  (TAG)  of  thomyhead 
rockfish  in  this  area  has  been  reached. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  6, 1999,  until  2400 
hrs,  A.l.t.,  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson  907-^81-1780  or 
tom.pearson@noaa.gov. 
SUP(>LEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  amount  of  the  1999  TAC  of 
thomyhead  rockfish  in  the  Western 
Regulatory  Ar^  of  the  GOA  was 
established  as  260  metric  tons  by  the 
Final  1999  Harvest  Specifications  of 
Groundfish  for  the  GOA  (64  FR  12094, 
March  11, 1999).  See  §  679.20(c)(3)(ii). 

In  accordance  with  §  679.20(d)(2),  the 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  amount  of  the 
1999  TAC  for  thomyhead  rockfish  in  the 
Westem  Regulatory  Area  of  the  GOA 
has  been  reached.  Therefore,  NMFS  is 
requiring  that  further  catches  of 
thomyhead  rockfish  in  the  Westem 
Regulatory  Area  of  the  GOA  be  treated 
as  prohibited  species  in  accordance 
with  §  679.21(b). 
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Ql  assification 

This  action  responds  to  the  best 
8  ( ailable  information  recently  obtained 
f  t  >m  the  fishery.  It  must  be 
i  ]  iplemented  immediately  to  prevent 
c }  'erharvesting  the  amount  of  the  1999 

VC  for  thomyhsad  rockfish  in  the 
y  estem  Regulatory  Area  of  the  GOA.  A 
c  ( (lay  in  the  effective  date  is 
i  D  ipracticable  and  contrary  to  the  public 


interest.  The  fleet  has  taken  the  1999 
TAG  for  thomyhead  rockfish  in  the 
Western  Regulatory  Area  of  the  GOA. 
Further  delay  would  only  result  in 
overharvest.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  imder  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 


This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority;:  16  U.S.C.  1801  et  seq. 

Dated:  August  6. 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-20732  Filed  8-6-99;  3:28  pml 
aiLUNG  CODE  351»-32^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 
BusirMM  Loan  Program 

AGENCY:  Small  Business  Administration 
(SBA). 

ACTION:  Proposed  rule. 

SUMMARY:  SBA  proposes  to  implement 
changes  in  the  microloan  program 
requked  by  the  Small  Business 
Reauthorization  Act  of  1997,  enacted  on 
December  2. 1997.  The  proposed  rule 
would  terminate  the  designation  of  the 
microloan  program  as  a 
"demonstration,"  add  a  welfare-to-work 
microloan  initiative,  allow  a  nonprofit 
child  care  business  to  qualify  for  the 
microloan  program,  and  authorize  a 
microloan  intermediary  to  use  up  to  25 
percent  of  grant  funds  for  technical 
assistance  to  prospective  microloan 
borrowers.  The  proposed  rule  would 
also  establish  procedures  for  SBA  to 
suspend  or  revoke  the  status  of  an 
intermediary  lender  or  non-lending 
technical  assistance  provider  from  the 
microloan  program  for  its  failure  to  meet 
certain  minimiiTn  performance 
standards. 

DATES:  Submit  comments  on  or  before 
September  10, 1999. 

AOOnESSES:  Comments  should  be 
mailed  to  Small  Business 
Administration,  409  Third  Street,  SW, 
Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT:  Jody 
Raskind.  202-205-6497. 
SUPP1.EMENTARY  INFORMATION:  Section 
201  of  Pub.  L.  105-135,  enacted  on 
December  2, 1997,  (1997  legislation) 
amends  SBA's  microloan  program  in 
section  7(m)  of  the  Small  Business  Act 
(15  use  636(m))  (Act).  Section  202  of 
the  1997  legislation  adds  a  welfare-to- 
work  microloan  initiative.  These 
proposed  rules  would  implement  the 
statutory  changes. 

The  1997  legislation  terminated  the 
designation  of  the  microloan  program  as 
a  "demonstration."  This  proposed  rule 
deletes  that  designation  wherever  it  was 


in  SBA's  rules,  including  the  heading 
for  subpart  G  of  this  part. 

SBA  proposes  to  amend  §  120.706  of 
its  regulations  (13  CFR  120.706)  to 
increase  the  aggregate  amoimt  which  a 
microloan  intermediary  may  borrow 
from  SBA  bom  the  previous  statutory 
limit  of  $2.5  million  to  the  new 
statutory  limit  of  $3.5  million. 

Generally,  microloan  borrowers  must 
engage  in  for  profit  activities.  However, 
SBA  proposes  to  amend  §  120.707(a)  of 
its  regulations  to  implement  the  1997 
legislation  authorizing  microloan 
assistance  to  a  borrower  lu  establish  a 
nonprofit  child  care  business. 

The  1997  legislation  increases,  from 
15  percent  to  25  percent,  the  amount  of 
grant  funds  a  microloan  intermediary 
may  use  for  technical  assistance  to 
prospective  microloan  borrowers.  This 
proposed  rule  would  amend  §  120.712 
to  reflect  the  increased  percentage.  SBA 
will  also  implement  a  new  provision  in 
the  1997  legislation  by  amending 
§  120.712  to  eillow  an  intermediary  to 
use  up  to  25  percent  of  the  grant  funds 
it  receives  from  SBA  to  contract  to 
enable  third  parties  to  provide  technical 
assistance  to  microloan  borrowers. 

Under  section  7(m)  of  the  Act,  SBA 
may  give  grants  to  a  maximum  of  25 
non-lending  technical  assistance 
providers.  Under  prior  rules,  SBA  could 
provide  the  25  grants  for  a  maximiun  of 
5  annual  terms.  The  proposed  rule 
would  amend  §  120.714  of  SBA's 
regulations  to  reflect  the  changes  in  the 
1997  legislation  that  authorize  SBA  to 
provide  the  annual  grants  without  any 
maximum  term  limits. 

Section  7(m)(12)  of  the  Act  authorizes 
SBA,  on  a  pilot  basis,  to  guarantee  loans 
made  to  microloan  intermediaries. 
Currently,  §  120.715  of  SBA's 
regulations  incorrectly  places  a  limit  on 
the  number  of  loans  to  intermediaries 
which  SBA  may  guarantee.  SBA 
proposes  to  amend  §  120.715  of  its 
regidations  to  clarify  that  there  is  no 
statutorily  prescribed  limit  on  the 
niunber  of  loans  which  SBA  is 
authorized  to  guarantee  to  microloan 
intermediaries. 

SBA  proposes  to  add  §  120.716  to  its 
regulations  to  implement  the  1997 
legislation's  welfare-to-work  initiative. 
The  initiative  will  give  supplemental 
technical  assistance  grants  to  existing 
program  participants  for  low-income 
individuals  who  get  assistance  under  a 
State  program  funded  imder  part  A  of 


tide  rV  of  the  Social  Security  Act,  or 
under  any  comparable  State  funded 
means  tested  program  ("State 
Program").  The  supplemental  grants 
would  be  used  to  help  new  small 
businesses  ehminate  their  dependence 
on  State  Programs.  SBA  would  obtain 
funds  to  provide  these  supplemental 
grants  from  other  departments  and 
agencies  of  the  federal  government.  To 
get  such  funds,  SBA  would  enter  into 
memoranda  of  understanding  with  the 
departments  and  agencies  specifying  the 
terms  and  conditions  of  the 
supplemental  grants  and  providing  for 
monitoring  of  expenditures  by  each 
grantee  and  each  recipient. 

Under  the  welfare-to-work  initiative. 
SBA  would  select  from  its  participating 
intermediaries  and  non-lending 
technical  assistance  providers  up  to  20 
grantees  in  fiscal  year  1998,  25  grantees 
in  fiscal  year  1999,  and  30  grantees  in 
fiscal  year  2000.  Each  selected 
intermediary  and  non-lending  technical 
assistance  provider  would  be  eligible  to 
receive  a  supplemental  grant  from  SBA 
of  up  to  $200,000  a  year,  which  SBA  has 
the  sole  authority  to  determine. 

A  grantee  who  gets  a  supplemental 
grant  under  this  initiative  would  not 
have  to  match  the  grant.  A  grantee  could 
use  the  supplemental  grant  to  pay  or 
reimburse  a  portion  of  child  care  and 
transportation  costs  of  the  recipients  of 
State  Programs  if  the  recipients  certify 
that  they  are  not  being  paid  for  such 
costs  under  state  block  grants  under  the 
Child  Care  Development  Block  Grant 
Act  of  1990  or  under  part  A,  tiUe  IV  of 
the  Social  Seciuity  Act.  A  grantee  also 
could  use  the  supplemental  grants  for 
marketing,  management,  and  technical 
assistance  to  recipients  of  State 
Programs.  SBA  may  use  up  to  5  percent 
of  the  grant  amounts  it  provides  under 
the  welfare-to-work  microloan  initiative 
in  any  fiscal  year  for  technical 
assistance  to  the  grantees  to  ensure  that 
they  have  the  knowledge,  skills,  and 
understanding  of  making  microloans 
and  operating  a  welfare-to-work 
microloan  program. 

SBA  also  proposes  to  add  a  new 
§120.717  to  authorize  the  SBA  Associate 
Administrator  for  Financial  Assistance 
(AA/FA)  to  terminate  or  otherwise  act 
regarding  an  intermediary  lender  or 
non-lending  technical  assistance 
provider  that  fails  to  meet  certain 
minimum  performance  standards.  This 
authority  is  similar  to  that  held  by  the 
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A  J  ^/FA  regarding  the  termination  or 
s  Jlspension  of  lenders  or  pool 
a  sBemblers  in  the  agency's  7(a)  business 
liban  program.  It  is  important  for  SBA  to 
faia^able  to  terminate  the  services  of,  or 
impose  other  sanctions  on,  a  microloan 
itity  which  operates  to  bring  discredit 
the  program.  SBA  must  be  able  to 
cipline  an  intermediary  or  non- 
l^hding  technical  assistance  provider 
virhose  failure  to  operate  properly  may 
versely  affect  microloan  borrowers  or 
peril  the  safety  and  soundness  of  the 
croloan  program. 

^mpliance  With  Executive  Orders 
|612, 12988.  and  12866,  the 

latory  FlexibUity  Act  (5  U.S.C. 
)1-612),  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  proposed  rule 
not  a  significant  rule  within  the 
aning  of  Executive  Order  12866  and 
4>es  not  have  significant  impact  on  a 
bstantial  number  of  small  entities 
thin  the  meaning  of  the  Regulatory 
bility  Act.  5  U.S.C.  601-612.  It  is 
t  likely  to  have  an  annual  economic 
of  $100  million  or  more,  result  in 
ajor  increase  in  costs  or  prices,  or 
ve  a  significant  adverse  effect  on 
competition  or  the  United  States 
onomy. 
For  piuposes  of  the  Paperwork 

uction  Act,  44  U.S.C.  Ch  35,  SBA 
rtifies  that  this  proposed  rule  requires 
e  microloan  intermediaries  and 
hnical  assistance  providers  to 
rmally  count,  and  accoimt  for,  welfare 
(||ients  and  expendittues  for  those 
ients. 

For  purposes  of  Executive  Order 
612,  SBA  certifies  that  this  proposed 
e  has  no  federalism  implications 
iiiring  a  Federalism  Assessment. 
For  piuposes  of  Executive  Order 
988,  SBA  certifies  that  this  nde  is 
afled,  to  the  extent  practicable,  in 
cordance  with  the  standards  set  forth 
section  3  of  that  Order. 

talog  of  Federal  Domestic  Assistance 
:  'higrams,  Nos.  59.012  and  59.013) 

^st  of  Subjects  in  13  CFR  Part  120 

Loan  programs — ^business.  Small 
;>Usinesses. 

For  the  reasons  stated  in  the 
)k«amble,  SBA  proposes  to  amend  13 
I FR  part  1 20  as  follows: 

V^RT  120— BUSINESS  LOANS 

1.  The  authority  citation  for  part  120 
I  :^ntinues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6)  and  636  (a) 
4id  (h). 

2.  Revise  the  heading  for  subpart  G  of 
krt  120,  title  13,  Code  of  Federal 

i  egulations  to  read  as  follows: 


Subpart  G — Microloan  Program 

3.  In  120.700,  revise  the  first  sentence 
to  read  as  follows: 

§  1 20.700    What  is  the  Microloan  Program? 

The  Microloan  Program  assists 
women,  low  income  individuals, 
minority  entrepreneurs,  and  other  small 
businesses  which  need  small  amounts 
of  financial  assistance.  *  *  * 

4.  In  120.706,  revise  the  section 
heading  and  last  sentence  to  read  as 
follows: 

§  1 20.706    What  are  the  terms  and 
conditions  of  sn  SBA  loan  to  an 
intermediary? 

(a)  *  *  *  In  later  years,  the 
Intermediary's  obligation  to  SBA  may 
not  exceed  an  aggregate  of  $3.5  million, 
subject  to  statutory  limitations  on  the 
total  amount  of  funds  available  per 
state. 

ii  *  *  *  * 

5.  In  §  120.707(a),  remove  the  first 
sentence  and  add  two  new  sentences  in 
its  place  to  read  as  follows: 

§120.707    What  conditions  apply  to  loans 
lay  Intermediaries  to  Microloan  borrowers? 

(a)  General.  An  intermediary  may 
make  Microloans  to  any  small  business 
eligible  to  receive  financial  assistance 
imder  this  part.  A  borrower  may  also 
use  Microloan  proceeds  to  establish  a 
nonprofit  child  care  business.  *  *  * 

*  •        •    -    *        • 

6.  In  §  120.712,  revise  paragraphs 
(b)(1)  and  (e)  to  read  as  follows: 

§  1 20.712    How  does  an  Intermediary  get  a 
grant  to  assist  Microloan  borrowers? 

*  *        *        *        * 

(b)*  *  * 

(1)  Up  to  25  percent  of  the  grant  funds 
may  be  used  to  provide  information  and 
technical  assistance  to  prospective 
Microloan  borrowers;  and 
***** 

(e)  Third  party  contracts  for  technical 
assistance.  An  Intermediary  may  use  no 
more  than  25  percent  of  the  grant  funds 
it  receives  bom  SBA  for  contracts  with 
third  parties  for  the  latter  to  provide 
technical  assistance  to  Microloan 
borrowers. 

7.  In  §  120.714,  revise  the  section 
heading,  add  an,  introductory  text,  and 
revise  paragraph  (b)  to  read  as  follows: 

§  1 20.71 4    How  are  granU  made  to  non- 
lending  technical  assistance  providers? 
SBA  selects  non-lending  technical 
assistance  providers  (NTAP)  to  receive 
grant  funds  for  technical  assistance  to 
Microloan  borrowers. 
***** 

(b)  Number  and  amount  of  grants.  In 
each  year  of  the  Microloan  Program, 


SBA  may  make  no  more  than  25  grants 
to  NTAPs.  A  grant  may  not  exceed 
$125,000. 

***** 

8.  In  §  120.715,  revise  paragraph  (a)  to 
read  as  follows: 

§  120.715    Does  SBA  guarsntse  any  loans 
an  Intermediary  obtains  from  anottier 
source? 

(a)  SBA  may  guarantee  not  less  than 
90  percent  of  loans  made  by  for-profit  or 
nonprofit  entities  (or  an  alliance  of  such 
entities)  to  no  more  than  10 
Intermediaries  in  urban  areas  and  10 
Intermediaries  in  Rural  Areas  (as 
defined  in  section  120.10). 
•        *        •        *        • 

9.  Add  §  120.716  to  read  as  follows: 

§120.716    Weifare-to-worfc  initiative. 

(a)  Furpose.  The  purpose  of  the 
welfare-to-work  initiative  is  to 
supplement  the  technical  assistance 
grants  provided  under  the  microloan 
program  for  the  purpose  of  helping  low- 
income  individuals  who  receive 
assistance  imder  a  State  program  funded 
under  Part  A  of  title  IV  of  the  Social 
Security  Act  (42  U.S.C.  601),  or  under 
any  comparable  State  funded  means 
tested  program  of  assistance  (State 
Program).  These  supplemental  grants 
are  to  be  used  to  help  the  individuals  to 
establish  small  businesses  and  eliminate 
their  dependence  on  such  State 
Programs. 

(b)  Supplemental  grant.  SBA  may 
accept  funds  transferred  to  it  from  other 
agencies  or  departments  of  the  Federal 
government  to  make  the  supplemental 
grants  under  the  welfare-to-work 
initiative.  SBA  will  make  such  grants  to 
microloan  Intermediaries  and  NTAPs 
(as  defined  in  §  120.714)  in  order  to 
provide  technical  assistance  and  related 
services  to  individuals  receiving  State 
Program  aid  at  the  time  they  initially 
apply  for  a  microloan. 

(c)  Number  of  Intermediaries  and 
NTAPs.  SBA  may  give  supplemental 
grants  to  no  more  dian  20  participating 
microloan  Intermediaries  and  NTAPs  in 
fiscal  year  1998,  no  more  than  25 
grantees  in  fiscal  year  1999,  and  no 
more  than  30  grantees  in  fiscal  year 
2000. 

(d)  Amount  of  supplemental  grant. 
Each  of  the  selected  Intermediaries  and 
NTAPs  may  receive  a  supplemental 
grant  from  SBA  of  no  more  than 
$200,000  a  year. 

(e)  Supplemental  grant  needs  no 
matching.  A  supplemental  grant  made 
by  SBA  uinder  this  initiative  does  not 
have  to  be  matched  by  the  grantee 
Intermediary  or  NTAP. 

(f)  Use  of  supplemental  ^unt.  A  • 
grantee  may  use  the  supplemental  grant: 
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(1)  To  paty  or  reimbiirse  a  portion  of 
child  care  and  transportation  costs  of 
recipients  of  State  Programs,  if  the 
recipients  certify  that  they  are  not  being 
paid  for  such  costs  under  State  block 
grants  under  the  Child  Care 
Development  Block  Grant  Act  of  1990 
(42  U.S.C.  9858)  or  under  part  A,  title 
IV  of  the  Social  Security  Act  (42  U.S.C. 
601);  and 

(2)  For  marketing,  management,  and 
technical  assistance  to  the  recipients  of 
State  Programs. 

(g)  Meoiorandiun  of  understanding. 
Before  SBA  accepts  a  transfer  of  funds 
from  an  agency  or  department  of  the 
Federal  government,  under  this 
initiative,  it  must  enter  into  a 
memorandum  of  understanding  with  the 
agency  or  department  which  will 
specify  the  terms  and  conditions  of  the 
supplemental  grants,  including 
monitoring  of  expenditures. 

(h)  Additional  condition  for  welfare- 
to-work  supplemental  grant.  SBA  may 
use  up  td  5  percent  of  the  grant  amoimts 
it  provides  under  the  welfare-to-work 
microloan  initiative  in  any  fiscal  year 
for  technical  assistance  to  the  grantees 
to  ensure  that  the  grantees  have  the 
knowledge,  skills,  and  imderstanding  of 
making  microloans  and  operating  a 
welfare-to-work  microloan  program. 

10.  Add  $  120.717  to  read  as  follows: 

f12a717    SusperakMi  or  revocation  of  an 
bitaniMdiary  or  NTAP. 

(a)  The  AA/FA  may  suspend  or 
revoke  the  participation  status  of  an 
Intermediary  or  NTAP  from  the 
Microloan  Program,  or  may  impose 
other  sanctions  in  the  best  interests  of 
the  program,  if  it  fails  to  comply  with 
the  laws,  regulations,  and  policies 
governing  the  program  or  if  it  fails  to 
meet  any  one  of  the  following  minimiini 
performance  standards. 

(1)  For  Intermediaries  only — ^An 
Intermediary  must: 

(i)  Close  and  fund  a  minimnin  of  four 
microloans  per  year;  and 

(ii)  Satisfactorily  provide  in-house 
technical  assistance  to  microloan  clients 
and  prospective  microloan  clients. 

(2)  For  NTAPs  only— An  NTAP  must 
show  that,  for  every  thirty  clients  for 
which  it  provided  technical  assistance, 
one  client  received  a  loan  from  the 
private  sector. 

(3)  For  Intermediaries  and  NTAPs — 
An  Intermediary  and  an  NTAP  must: 

(i)  Cover  the  service  territory  assigned 
by  SBA,  including  honoring  the  SBA 
determined  boundaries  of  neighboring 
Intermediaries  and  NTAPs; 

(ii)  Fulfill  reporting  requirements; 

(iii)  Manage  program  funds  and 
matching  funds  in  a  satisfactory  and 
financially  sound  maimer; 


(iv)  Communicate  and  file  reports  via 
the  internet  within  six  months  after 
banning  participation  in  the  prooam; 

(v)  Maintain  a  currency  rate  of  & 
percent  or  more  (that  is  loans  that  are  no 
more  than  30  days  late  in  scheduled 
payments); 

(vi)  Maintain  a  default  rate  of  15 

[>ercent  or  less  of  the  cumulative  dollars 
oaned  imder  the  program;  and 

(vii)  Attend  Microloan  Program 
training  conferences  offered  by  SBA,  or 
such  substitute  training  as  may  be 
approved  by  SBA  on  a  case-by-case 
basis. 

(b)  The  AA/FA,  on  a  case  by  case 
basis,  may  impose  pre-suspension  or 
revocation  sanctions  which  may 
include,  but  are  not  limited  to,  the 
following: 

(1)  Accelerated  reporting 
requirements; 

(2)  Accelerated  loan  repayment 
requirements  for  outstanding  program 
debt  to  SBA;  and 

(3)  Imposition  of  a  temporary  lending 
and/or  training  moratorium. 

(c)  Revocation  from  the  Microloan 
Prc^am  will  include: 

if]  Removal  from  the  program; 

(2)  Liquidation  of  MRF  and  LLRF 
accounts,  by  SBA,  and  application  of 
liquidated  funds  to  any  outstanding 
balance  owed  to  SBA; 

(3)  Payment  of  outstanding  debt  to 
SBA  by  the  Intermediary; 

(4)  Forfeiture  or  repayment  of  any 
unused  grant  funds  by  the  Intermediary 
or  NTAP;  and 

(5)  Debarment  of  the  organization 
fit)m  receipt  of  Federal  funds  until  loan 
and  grant  repajrment  requirements  are 
met. 

(d)  An  Intermediary  or  NTAP  may 
appeal  a  suspension  or  revocation  imder 
procedures  found  in  part  134  of  this 
chapter.  The  action  of  the  AA/FA 
remains  in  effect  pending  resolution  of 
the  appeal. 

Dated:  July  30. 1999. 
Aida  Alvarez, 

Administrator. 

[FR  Doc.  99-20324  Filed  8-10-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-Oe-AD] 

Ainworthlnese  Directivee;  Robinson 
Helicopter  Company  (Robinson)  Model 
R44  Helicopters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  applicable  to  Robinson 
Model  R44  helicopters.  The  AD  would 
require  inspecting  the  wire  harness  for 
contact  with  the  Kiel  line  assembly, 
removing  and  replacing  the  fuel  line 
assembly  if  chafing  has  occurred,  and 
installing  spiral  wrap  tubing  on  the  fuel 
line  assembly.  This  proposal  is 
prompted  by  four  incidents  of  contact 
between  the  wire  harness  and  the  fuel 
line  assembly.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  contact  between  the  wire 
harness  and  the  fuel  line,  which  could 
result  in  chafing  of  the  wire  harness  and 
a  potential  fire  hazard. 

DATES:  Comments  must  be  received  on 
or  before  October  12, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-08- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Bumann,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramoimt  Blvd., 
Lakewood,  California  90712-4137, 
telephone  (562)  627-5265;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
a  c  knowledge  receipt  of  their  comments 
s  L  bmitted  in  response  to  this  notice 
0 1  list  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
s  tiitement  is  made:  "Conunents  to 
Eocket  No.  99-SW-08-AD."  The 
p  ( istcard  will  be  date  stamped  and 
r )  turned  to  the  commenter. 

/ '  railability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
^  [PRM  by  submitting  a  request  to  the 
F^  lA,  Office  of  the  Regional  Counsel, 
Scuthwest  Region,  Attention:  Rules 
P(»cket  No.  99-SW-08-AD.  2601 
^bacham  Blvd.,  Room  663,  Fort  Worth, 
Tdocas  76137. 

piscussion:  This  docimient  proposes 
tie  adoption  of  a  new  AD  applicable  to 
Robinson  Model  R44  helicopters.  The 
Ap  would  require  inspecting  for  chafing 
and  installing  spiral  wrap  tubing  on  the 
fitfel  line  at  the  wire  harness  contact 
p  Clint.  This  proposal  is  prompted  by 
f^ur  incidents  of  contact  between  the 
w^Jre  harness  and  the  fuel  line  assembly 
above  the  fuel  shutoff  valve.  In  three  of 
tl^e  incidents,  the  wire  harness 
o  )ntacted  the  fuel  line  just  above  the 
ft  II  si  valve.  In  the  fourth  incident,  the 
v\  i  re  harness  contacted  the  apex  of  the 
ft  II  j1  line  nut.  The  actions  specified  by 
tl  II  i  proposed  AD  are  intended  to 
p  revent  contact  between  the  wire 
h  ifness  and  the  fuel  line  assembly, 
Wlkich  could  result  in  chafing  of  the 
harness  and  a  potential  fire  hazard, 
ince  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Robinson  Model  R44 
hMicopters  of  the  same  type  design,  the 
proposed  AD  would  require  inspecting 
th«  wire  harness,  part  number  (P/N) 
C0p9,  for  contact  with  the  fuel  line 
a^iembly,  P/N  C726-2;  removing  and 
replacing  the  fuel  line  assembly  if 
cl^ftfing  has  occiured;  and  installing 
si^iral  wrap  tubing,  P/N  B161-8,  on  the 
fii^l  line. 

C  Ht  Impact 

The  FAA  estimates  that  200 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
wc  uld  take  approximately  0.3  work 
ho  ir  per  helicopter  to  accomplish  the 


proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
appi-oximately  $0.22  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,644. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prepaiailuu  uf  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Robinson  Helicopter  Company:  Docket  No. 
99-SW-08-AD. 

Applicability:  Model  R44  helicopters, 
serial  numbers  0002  through  0462, 
certificated  in  any  category. 

Note  1:  This  AT)  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AC. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  100  hours 
time-in-service  or  90  calendar  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  unless  accomplished  previously. 

To  prevent  contact  between  the  wire 
harness  and  the  fuel  line  assembly,  which 
could  result  in  chafing  of  the  wire  harness 
and  a  potential  fire  hazard,  accomplish  the 
following: 

(a)  Remove  the  cover,  part  number  (P/N) 
C474-1,  from  between  the  rear  seatbacks. 

(b)  Inspect  the  wire  harness,  P/N  C059.  and 
the  fuel  line  assembly,  P/N  C726-2,  above 
the  fuel  shutoff  valve  for  contact.  If  the  wire 
harness  contacts  the  fuel  line  assembly, 
inspect  for  chafing. 

(c)  If  chafing  has  occurred  between  the 
wire  harness  and  the  fuel  line  assembly, 
replace  the  fuel  line  with  an  airworthy  fuel 
line  assembly.  Torque  the  fuel  line  nuts  to 
110-130  in-lbs.  Verify  that  clearance  exists 
between  the  fuel  line  assembly  and  the  wire 
harness. 

(d)  Install  a  3-inch  section  of  spiral  wrap 
tubing,  P/N  B161-8,  on  the  fuel  line 
assembly  as  shown  in  Figure  1.  Push  the 
spiral  vkrrap  tubing  down  until  it  is  against 
the  fiiel  line  fitting. 

Note  2:  Robinson  Helicopter  Company 
Service  Bulletin  SB-31,  dated  October  28. 
1998.  pertains  to  the  subject  of  this  AD. 
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e)  An  alternative  method  of  compliance  or 
a  1  ustment  of  the  compliance  time  that 
pp  )vides  an  acceptable  level  of  safety  may  be 
u  3  3d  if  approved  by  the  Manager,  Los 
A I  igeles  Aircraft  CertiHcation  Office. 
Cj^rators  shall  submit  their  requests  through 
FAA  Principal  Maintenance  Inspector, 
may  concur  or  comment  and  then  send 
the  Manager,  Los  Angeles  Aircraft 
ification  Office. 
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»Iote  3:  Information  concerning  the 
ek  stence  of  approved  alternative  methods  of 
>  )|npliance  with  this  AD,  if  any,  may  be 
o  )lained  from  the  Los  Angeles  Aircraft 
Cprtification  Office. 

f)  Special  flight  permits  may  be  issued  in 
ai :  :ordance  with  sections  21.197  and  21.199 

the  Federal  Aviation  Regulations  (14  CFR 
2l  197  and  21.199)  to  operate  the  helicopter 
tc  i  location  where  the  requirements  of  this 
A|I  I  can  be  accomplished. 

ssued  in  Fort  Worth.  Texas,  on  Aueust  4. 
1OT9. 

H  e^iry  A.  Armstrong, 

nager,  Rotorcraft  Directorate,  Aircraft 
'tification  Service. 

I  Doc.  99-20755  Filed  8-10-99;  8:45  am) 
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IPAFITMENT  OF  HOUSING  AND 
IBAH  DEVELOPMENT 

2||cFR  Part  990 

t  No.  FR-4425-4M>5] 

Niagotiated  Rulemaking  Committee  on 
Oberating  Fund  Allocation; 
Cpjncellation  August  Meeting  and 
finouncement  of  September  Meeting 

ENCY:  Office  of  the  Assistant 
Btary  for  Public  and  Indian 
jsing,  HUD. 

ION:  Negotiated  Rulemaking 
littee  meetings. 

SikilMARY:  This  document  announces  the 
cancellation  of  the  meeting  of  the 
Negotiated  Rulemaking  Committee  on 
Operating  Fund  Allocation,  which  had 
b^^n  scheduled  to  take  place  on  August 
li  jand  August  12, 1999.  This  document 

I  announces  the  dates,  time,  and 
lojciation  of  the  September  committee 
sting.  These  ongoing  meetings  are 
s[  iknsored  by  HUD  for  the  purpose  of 
mussing  and  negotiating  a  proposed 
nj  lie  that  would  change  the  cvurent 
mathod  of  determining  the  payment  of 
operating  subsidies  to  public  housing 
agencies  (PHAs). 
oAtES:  The  committee  meeting 
scheduled  to  take  place  on  August  11 
and  August  12, 1999  has  been  cancelled. 

The  September  committee  meeting 
wi)l  be  held  on  September  14  and 
S^tember  15, 1999. 

the  first  day  of  the  September 
cdilimittee  meeting  will  begin  at 


approximately  9:30  am  and  end  at 
approximately  5:00  pm.  The  second  day 
of  the  September  committee  meeting 
will  begin  at  approximately  9:00  am  and 
end  at  approximately  4:00  pm. 

ADDRESSES:  The  September  committee 
meeting  will  take  place  at  the  Hilton 
Washington  Dulles  Hotel,  13869  Park 
Center  Road,  Hemdon.  VA  20171. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
DeWitt,  Director,  Funding  and  Financial 
Management  Division,  Public  and 
Indian  Housing,  Room  4216, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500;  telephone 
(202)  708-1872  ext.  4035  {this  telephone 
number  is  not  toll-free).  Hearing  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll 
bee  Federal  Information  Relay  Service 
at 1-80Q-877-8339. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  HUD  has  established  the 
Negotiated  Rulemaking  Committee  on 
Operating  Fund  Allocation  to  negotiate 
and  develop  a  proposal  that  would 
change  the  ciurent  method  of 
determining  the  payment  of  operating 
subsidies  to  PHAs. 

This  document  announces  the 
cancellation  of  the  meeting  of  the 
committee,  which  had  been  scheduled 
to  take  place  on  August  11  and  August 
12, 1999.  The  cancellation  will  allow 
HUD  to  more  fully  develop  a  subsidy 
allocation  proposal  for  committee 
consideration. 

This  dociunent  also  annoimces  the 
dates,  time,  and  location  of  the 
September  committee  meeting,  which 
will  take  place  as  described  in  the  DATES 
and  ADDRESSES  section  of  this 
document. 

The  agenda  planned  for  the 
committee  meeting  inqludes:  (1) 
Workgroup  sessions  to  discuss  various 
issues  related  to  the  impiementation  of 
an  operating  fund  formula:  (2)  full 
committee  discussions  of  the  work- 
products  developed  by  the  workgroups; 
(3)  development  of  draft  regulatory 
language;  and  (4)  the  scheduling  of 
future  meetings,  if  necessary. 

The  meeting  will  be  open  to  the 
public  without  advance  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the     • 
address  listed  in  the  FOR  FURTHER 
INFORMATION  section  of  this  notice. 
Siunmaries  of  committee  meetings  will 
be  available  for  public  inspection  and 


copying  at  the  address  in  the  same 
section. 

Dated:  August  6, 1999. 

Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

|FR  Doc.  99-20836  Filed  8-9-99;  11:04  am) 

BtLUNG  CODE  421fr-33-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6416-6] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Vestal  Water  Supply  Well  4-2 
Superfund  Site  from  the  National 
Priorities  List:  request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  its 
intent  to  delete  the  Vestal  Water  Supply 
Well  4-2  (Vestal  4-2)  Site  tsxym  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  appendix  B  of  40 
CFR  part  300,  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  State  of  New  York  have  determined 
that  no  further  action  is  appropriate  at 
the  Vestal  4-2  Site  under  CERCLA. 
Moreover,  EPA  and  the  State  have 
determined  that  the  activities  conducted 
at  the  Vestal  4-2  Site  are  protective  of 
public  health  and  the  environment. 
DATES:  Comments  concerning  the 
deletion  of  the  Vestal  4-2  Site  from  the 
NPL  may  be  submitted  on  or  before 
SeptemJDer  10, 1999. 
ADDRESSES:  Comments  may  be  mailed 
to;  Lorenzo  Thantu,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  II,  290  Broadway,  20th 
Floor,  New  York.  NY  10007. 

Comprehensive  information  on  this 
Site  is  available  through  the  EPA  Region 
II  public  docket,  which  is  located  at 
EPA's  Region  II  Office  in  New  York 
City,  and  is  available  for  viewing,  by 
appointment  only,  from  9:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday, 
excluding  holidays.  For  fiuther 
information  or  to  request  an 
appointment  to  review  the  public 
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docket,  please  contact  Mr.  Thantu  at 
(212) 637-4240. 

Background  information  from  the  EPA 
Region  n  public  docket  related  to  the 
Vestal  4-2  Site  is  also  available  for 
viewing  at  the  information  repositories 
noted  below: 

-  Vestal  Town  Hall,  605  Vestal  Parkway 
West,  Vestal,  NY  13850;  and  Vestal 
Public  Library,  320  Vestal  Parkway  East, 
Vestal,  NY  13850. 
FOR  FUflTMER  MFORMATION  CONTACT: 
Lorenzo  Thantu,  Remedial  Project 
Manager,  U.S.  Enviroiunental  Protection 
Agency,  Region  D,  290  Broadway,  20th 
Floor,  New  Ywk,  NY  10007,  (212)  637- 
4240. 
SUPPLEMENTARY  MPORMATION: 

Table  of  Contents 

I.  Introduction 

n.  NFL  Deletion  Criteria 

in.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion    . 

L  Introduction 

EPA  Region  II  annoimces  its  intent  to 
delete  the  Vestal  Water  Supply  Well  4- 
2  Site  (Site),  located  in  Vestal,  Broome 
Cotmty,  New  York,  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  appendix  B  to  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Enviroimiental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substances 
Superfund  Response  Trust  Ftmd  (Fimd). 
Pursuant  to  §  300.425(e)(3)  of  the  NCP, 
any  site  deleted  from  the  NPL  remains 
eligible  for  Fimd-financed  remedial 
actions,  if  conditions  at  such  sites 
warrant  such  action. 

The  Vestal  4-2  Site  is  located  on  the 
west  side  of  Prentice  Road  in  the  Town 
of  Vestal,  Broome  County,  New  York. 
The  Town  of  Vestal  is  about  five  miles 
southwest  of  Binghamton.  Well  4-2  is 
about  1 ,000  feet  south  of  the 
Susquehanna  River  and  is  one  of  four 
water  supply  wells  in  Water  District 
Number  4  of  the  Town  of  Vestal. 

EPA  will  accept  comments 
concerning  the  Vestal  4-2  Site  for  thirty 
days  after  publication  of  this  docimient 
in  the  Federal  Register. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)(1)  (i)-(iii)  of  the 
NCP  provides  that  sites  may  be  deleted 
from  the  NPL  where  no  further  response 


is  appropriate.  In  making  this 
determination,  EPA,  in  consultation 
with  the  State  of  New  York,  considers 
whether  any  of  the  following  criteria  has 
been  met: 

(i)  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required;  or,  * 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  no  further  cleanup  by 
responsible  parties  is  appropriate;  or, 

(lii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  human  health  or  the 
environment  and,  therefore,  taking 
remedial  measiu«s  is  not  appropriate. 

m.  Deletion  Procedures 

'  The  following  procedures  were  used 
for  the  intended  deletion  of  the  Site: 

(1)  Two  Reports,  issued  in  1980  and 
1981,  determined  that  the  source  of 
Vestal  4-2  contamination  was  the 
Monarch  Chemical,  Inc.  facility. 

(2)  In  1993.  the  Town  of  Vestal  had  a 
former  dry  well  and  surrounding  soils 
removed  from  the  Monarch  facility. 

(3)  In  1997,  groimdwater  samplmg 
confirmed  the  cleaniip  of  the  aquifer. 

(4)  The  New  York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
concurred  with  the  deletion  in  a  letter 
dated  September  29, 1998. 

(5)  EPA  Region  II  has  recommended 
deletion  and  has  prepared  the  relevant 
dociunents.  EPA  has  also  made  aU 
relevant  dociunents  available  in  the 
Regional  office  and  local  Vestal  4-2  Site 
information  repositories. 

(6)  Concurrent  with  this  national 
Notice  of  Intent  to  Delete,  a  notice  has 
been  published  in  a  local  newspaper 
and  has  been  distributed  to  appropriate 
Federal,  State  and  local  officials  and 
other  interested  parties  aimouncing  a 
thirty-day  public  comment  period  on 
the  deletion. 

Comments  received  during  the 
comment  period  will  be  evaluated 
before  any  final  decision  is  made.  If 
necessary,  EPA  Region  II  will  prepare  a 
Responsiveness  Simimary  which  will 
address  any  significant  comments 
received  during  the  public  comment 
period.  A  deletion  occurs  when  the  EPA 
Regional  Administrator  places  a  final 
Notice  of  Deletion  in  the  Federal 
Register. 

IV.  Basis  for  Intended  Site  Deletion 

In  February  1980,  Vestal  Water 
Supply  Well  4-2  was  found  to  be 
contaminated  with  trichloroethene, 
1,1,1-trichloroethane  and 
tetrachloroethene.  The  Vestal  4-2  Site 
was  Usted  on  the  NPL  on  September  1, 
1983. 

An  October  1980  report  entitled, 
"Hydrogeologic  Investigation  of  Organic 


Contamination  at  Monarch  Chemicals, 
Inc.,"  and  an  April  7, 1981  draft  report 
entitled,  "Hydrologic  Study  of  a  Portion 
of  the  Susquehanna  River  Valley  in  the 
Town  of  Vestal,  Broome  Coimty,  New 
York  with  Emphasis  on  Chemical 
Contamination  of  the  Aquifer,"  together 
delineated  the  natiue  and  extent  of  the 
suspected  contamination  at  the  Vestal 
4-2  Site  and  documented  that  the 
Monarch  facility  was  the  source  of 
contamination  of  Well  4-2. 

The  Monarch  Chemicals  is  located 
approximately  200  feet  south  and 
hydraulically  upgradient  of  Well  4-2. 
Monarch  Chemicals  began  operations 
around  1970,  repackaging  chemicals 
including  1,1,1  -trichloroethane, 
trichloroethene  and  other  chlorinated 
solvents  as  part  of  a  biUk  chemical 
handling  operation. 

In  April  1983,  the  "Town  of  Vestal 
Water  District  No.  4,  Groundwater 
Exploration"  report  was  released.  The 
report  foimd  that  the  contamination  in 
the  vicinity  of  Well  4-2  was  a  localized 
condition.  The  report  also  indicated  that 
although  Monarch  Chemicals  vacated  its 
premises  in  the  Fall  of  1982,  the 
continued  presence  of  contaminants  in 
Well  4-2  indicated  that  the  Monarch 
facility  remained  contaminated.  The 
report  recommended  that  Well  4-2 
shotdd  continue  to  pimip  to  waste 
imless  another  remedial  action  were 
taken  to  remove  the  contamination. 
These  conclusions  mapped  out  the 
remedial  alternatives  which  were  later 
incorporated  in  the  New  York  State 
Enforcement  Action,  also  known  as  the 
Settlement  Agreements. 

hi  1985,  the  New  York  State 
Department  of  Law,  Attorney  General's 
Office  along  with  the  Town  of  Vestal 
and  the  Vestal  Water  Districts  No.  3,  4 
and  6  signed  two  Settlement 
Agreements  with  the  responsible  parties 
at  the  Site. 

In  September  1988,  as  a  result  of  the 
.Settlement  Agreements,  an  air  stripper 
and  additions^  carbon  filtration  were 
installed  at  Well  4-2.  The  air  stripping 
system  reduced  contaminant  levels  in 
groimdwater  to  below  detection  limits. 

On  December  14, 1993,  approximately 
26  cubic  yards  (42  tons)  of  material  were 
excavated  including  the  former  dry  well 
and  surrounding  soils  from  the  Monarch 
Chemicals  facility. 

In  order  to  determine  if  groundwater 
contaminants  had  attenuated  and  if  it 
were  appropriate  to  begin  the  NPL 
delisting  process  for  the  Site,  EPA 
sampled  die  groundwater  in  the  vicinity 
of  the  Vestal  4-2  Site  on  May  8, 1997, 
June  11, 1997  and  September  10, 1997. 
The  results  of  the  sampling  showed  that 
groundwater  contamination  in  the 
vicinity  of  the  former  Monarch 
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( inemicals  dry  well  had  decreased,  such 
t  ^t  it  was  at  or  approaching  drinking 
\  r^ter  standards. 

lEPA's  1997  sampling  data  are 
consistent  with  the  Town's  monthly 
I  nnitoring  results  for  samples  collected 
I  nor  to  the  air  stripper.  Therefore,  the 
f  eimary  pathways  associated  with  the 
\  estal  4-2  Site  ^at  threatened  pubUc 
1  fslth  have  been  addressed.  EPA 
silmmarized  the  actions  taken  at  this 
£  ite  in  a  Superfund  Site  Close  Out 

I  ( iport  dated  September  30, 1998. 

EPA  and  NYSDEC  have  detemuned 

I I  at  all  appropriate  responses  under 
C|RCLA  at  the  Site  have  been 
completed,  and  that  no  further  activities 
are  necessary.  Consequently,  EPA  is 

p  Deposing  deletion  of  this  Site  from  the 
National  Priorities  List.  Documents 
supporting  this  action  are  available  in 
t]  lie  docket. 

pated:  July  27, 1999. 
e  4ri>  Barrack, 

A  i^ng  Regional  Administrator.  Region  2. 
[Vk  Doc.  99-20464  Filed  8-10-99;  8:45  am) 
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ACnON 

SUMMAI 


:  Proposed  rule. 


^RY:  This  dociunent  proposes  to 
a^end  the  United  States  Table  of 
Ft^uency  Allocations  with  respect  to 
50.2-50.4  GHz  and  51.4-71.0  GHz 
ids.  The  allocations  proposed  in  this 
^tant  proceeding  would  provide 
iitional  spectrum  to  the  inter-satellite 
«ce  ("ISS")  and  to  the  fixed  and 
ibile  services  while  continuing  to 
pvide  an  acceptable  environment  for 
^sive  spacebome  sensor 
^asiuements  of  atmospheric 
teji^iperature. 
dAI^:  Comments  must  be  filed  on  or    ' 
before  September  7, 1999,  and  reply 
c0|nments  must  be  filed  on  or  before 
Sibtember  22, 1999. 
^  AIN>RESSES:  Address  all  comments 
'  concerning  this  proposed  rule  to  the 

lission's  Secretary,  Magalie  Roman 
Si|as,  Office  of  the  Secretary,  Federal 

lunications  Commission.  445  12th 
Stfeet  S.W.,  Washington,  D.C.  20554. 

I  FURTHER  MFORMATION  CONTACT:  Tom 
M  c  oring.  Office  of  Engineering  and 
T(  i^hnology,  (202)  418-2450,  TTY  (202) 
4:  i  ^2989,  e-mail:  tmooring@fcc.gov. 


SUPPLEMENTARY  INFORMATK>N:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  ET  Docket  99- 
261,  FCC  99-183,  adopted  July  16.  1999, 
and  released  July  23, 1999.  The  full  text 
of  this  document  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  TW-A306).  445  12th 
Street  S.W.,  Washington,  DC.  The 
complete  text  of  this  document  also  may 
be  purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service,  Inc..  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

Summary  of  Notice  of  Proposed 
Rulemaldng 

1.  We  propose: 

•  To  provide  a  net  gain  of  900 
megahertz  of  spectrum  allocated  on  a 
primary  basis  for  non-Govemment  ISS 
by  allocating  the  65-71  GHz  band  to 
that  service  and  by  deleting  non- 
Govemment  ISS  sdlocations  from  the 
56.9-57.0  GHz  and  59-64  GHz  bands; 

•  To  allocate  the  64-65  GHz  band  to 
the  Government  ISS  on  a  primary  basis; 

•  To  require  that  the  existing 
Government  and  non-Government  ISS 
allocations  in  the  54.25-56.90  GHz  and 
57.0-58.2  GHz  bands  and  the  existing 
Government  ISS  allocation  in  the  59.0- 
59.3  GHz  band  be  used  exclusively  for 
geostationary  satellite-to-geostationary 
satellite  communications,  subject  to  a 
power  flux-density  ("p.f.d.")  limit 
designed  to  protect  passive  sensor 
operations; 

•  To  provide  a  net  gain  of  2.27 
gigahertz  of  spectrum  allocated  on  a 
primary  basis  for  Government  and  non- 
Govemment  fixed  and  mobile  services 
by  allocating  the  51.4-52.6  GHz.  58.2- 
59.0  GHz.  and  64-65  GHz  bands  to  these 
services,  by  deleting  the  unused  fixed 
and  mobile  service  allocations  from  the 
50.2-50.4  GHz  and  54.25-55.78  GHz 
bands,  and  by  upgrading  the  allocation  - 
status  of  these  services  in  the  65-66 
GHz  band  from  secondary  to  primary; 

•  To  specify  that  the  57-59  GHz  and 
64-66  GHz  bands  will  be  available  for 
use  by  Government  and  non- 
Government  unlicensed  devices;  and 

•  To  allocate  the  59.0-59.3  GHz  band 
to  the  Government  and  non-Govemment 
earth  exploration-satellite  (passive)  and 
space  research  (passive)  services  and  to 
delete  unneeded  passive  sensor 
allocations  from  the  51.4-52.6  GHz  and 
64-65  GHz  bands. 

2.  The  proposals  are  part  of  the 
Commission's  continuing  effort  to 
facilitate  the  commercialization  of 
"millimeter  wave"  spectrum,  and  are 
consistent  with  the  international 
allocation  changes  that  the  United 


States  sought  and  obtained  for  this 
frequency  range  at  the  1997  World 
Radiocommunication  Conference 
("WRC-97").  Adoption  of  these 
proposals  would  allocate  the  spectrum 
that  Government  and  non-Govemment 
satellite  users  requfre  to  interconnect 
their  satellites  within  their  respective 
networks.  More  specifically,  the  ISS 
proposals  are  expected  to  provide  a 
wide  range  of  fixed-satellite  service 
("FSS")  and  mobile-satellite  service 
systems,  including  both  geostationary 
orbit  ("GSO")  and  non-geostationary 
orbit  ("NGSO")  systems,  with  the 
additional  spectrum  needed  to  complete 
their  end-to-end  communications 
service.  For  example,  using  the  ISS 
allocations  proposed,  Ka-band  FSS 
licensees  could  inter-link  their 
broadband  multimedia  satellites, 
thereby  permitting  the  provision  of 
innovative  high-speed  Intemet-like 
services  on  a  regional  and  global  basis. 
Oiu  proposals  also  provide  the 
spectrum  that  new  licensed  fixed  and 
mobile  services  and  unlicensed  devices 
are  anticipated  to  require.  For  example. 
Personal  Communication  Service 
("PCS")  and  cellular  licensees  could  use 
unlicensed  spectrum  in  the  57-59  GHz 
frequency  range  to  coimect  nearby  base 
stations  to  one  another,  which  would  be 
especially  useful  in  high-density  urban 
areas.  We  tentatively  find  that  these 
additional  allocations  can  be  made 
while,  at  the  same  time,  ongoing  passive 
sensor  operations — used  to  obtain 
weather  and  climate  data  in  all  weather 
conditions — are  fully  protected.  We  also 
tentatively  find  that  these  proposals 
would  further  our  efforts  towards 
achieving  the  overarching  goal  of 
section  706  of  the  Telecommunications 
Act  of  1996,  to  "encourage  the 
deployment  on  a  reasonable  and  timely 
basis  of  advanced  telecommunications 
capability  to  all  Americans  ...  by 
utilizing  measures  that  promote 
competition  in  the  local 
telecommunications  market." 

Inter-Satellite  Service 

3.  We  propose,  in  accordance  with 
international  allocation  decisions  taken 
at  WRC-97,  to  allocate  the  64-71  GHz 
band  to  the  ISS  domestically.  We 
tentatively  find  that  the  feasibility  of  ISS 
and  existing  services  sharing  the  64-71 
GHz  band  has  been  clearly  shown  by 
various  studies.  At  the  request  of  NTIA, 
we  further  propose  to  delete  the  non- 
Govemment  ISS  allocation  from  the 
56.9-57.0  GHz  and  59-64  GHz  bands 
and  to  allocate  the  64-65  GHz  segment 
for  exclusive  Government  ISS  use  and 
the  65-71  GHz  segment  for  exclusive 
non-Govemment  ISS  use.  This  domestic 
allocation  split  addresses  two  concerns. 
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First,  there  is  a  well-established  and 
pressing  demand  for  commercial  inter- 
satellite  link  spectrum,  which  we 
believe  necessitates  a  substantial  ISS 
allocation  that  can  be  used  by  all 
commercial  satellite  systems. 
Furthermore,  although  commercial 
systems  have  requested  spectrum  below 
65  GHz,  NTIA  asserts  that  Federal 
Government  ISS  operations  in  the  59-64 
GHz  band  are  not  compatible  with 
proposed  commercial  ISS  uses  of  this 
band.  Second,  an  allocation  at  64-65 
GHz  for  Government  only  use  would 
compensate  Federal  users  for  the  loss  of 
flexibility  in  the  59-64  GHz  ISS  band 
that  will  occur  as  a  result  of  the  WRC- 
97  decision  to  limit  the  use  of  the  59.0- 
59.3  GHz  band  to  geostationary  satellite- 
to-geostationary  satellite 
commimications.  The  net  result  of  these 
proposals  is  that  commercial  satellite 
operators  would  have  exclusive  use  of  6 
gigahertz  of  primary  ISS  spectrum  at 
65-71  GHz  and  Federal  agencies  would 
have  exclusive  use  of  6.1  gigahertz  of 
primary  ISS  spectrum  at  56.9-57.0  GHz 
and  59-65  GHz.  We  observe  that  the 
shared  and  commercial  exclusive  ISS 
spectrum  could  be  used,  for  example,  by 
Ka-band  licensees  for  satellite-to- 
satellite  commimications,  making  their 
systems  more  efficient  and  enabling 
them  to  provide  some  of  the  advanced 
telecommunications  capabilities  that 
section  706  of  the  Communications  Act 
envisions. 

4.  We  also  propose  to  adopt 
international  footnote  S5.556A 
domestically.  This  footnote  limits  use  of 
the  54.25-56.90  GHz.  57.0-58.2  GHz, 
and  59.0-59.3  GHz  ISS  bands  to  GSO 
satellite  transmissions  that  comply  with 
a  maximimi  p.f.d.  limit  at  altitudes  of 
1000  kilometers  (approximately  621.4 
miles)  or  less  above  the  Earth's  surface 
of  - 147  dBW  per  square  meter  per  100 
megahertz  for  all  angles  of  arrival.  This 
proposal  reflects  the  results  of  studies 
that  have  shown  these  technical 
restrictions  to  be  necessary  to  prevent 
ISS  transmissions  in  these  bands  from 
causing  harmful  interference  to  passive 
sensor  reception  in  the  54.25-58.20  GHz 
band.  We  tentatively  find  that,  although 
adoption  of  footnote  S5.556A  explicitly 
precludes  NGSO  networks  from 
accessing  this  4.15  gigahertz  of  ISS 
spectnun,  the  6  gigahertz  we  are 
proposing  to  allocate  at  65-71  GHz  for 
exclusive  commercial  use  is  sufficient  to 
accommodate  all  pending  requests  by 
NGSO  licensees  for  ISS  spectrum.  We 
request  comment  on  this  tentative 
conclusion. 

5.  With  regard  to  the  56.9-57.0  GHz 
band,  we  observe  that  WRC-97  limited 
ISS  use  of  this  spectrum  through 
footnote  S5.558A,  which  permits  only 


GSO  inter-satellite  links  and 
transmissions  from  NGSO  satellites  in 
high-Earth  orbit  to  those  in  low-Earth 
orbit.  However,  Federal  agencies,  which 
currently  operate  in  the  band,  have 
determined  that  these  restrictions  must 
be  loosened  slightly  by  also  permitting 
transmissions  between  satellites  in 
geostationary  orbit  and  those  in  high- 
Earth  osbit  and  between  satellites  in 
geostationary  orbit  and  those  in  low- 
Earth  orbit.  Since  we  have  previously 
proposed  that  the  use  of  the  ISS 
allocation  in  the  56.9-57.0  GHz  band  be 
limited  exclusively  to  Federal  agencies, 
this  expanded  use  would  be  authorized 
under  a  new  Government  footnote.  We 
request  comment  on  all  of  the  above 
proposals. 

Fixed  and  Mobile  Services/Unlicensed 
Devices 

6.  We  propose  to  allocate  the  51.4- 
52.6  GHz  and  58.2-59.0  GHz  bands  to 
Government  and  non-Government  fixed 
and  mobile  services  on  a  primary  basis. 
We  also  propose  to  make  the  64-66  GHz 
band  available  to  the  Government  and 
non-Government  fixed  and  mobile 
(except  aeronautical  mobile)  services  on 
a  primary  basis  by  allocating  the  64-65 
GHz  segment  for  these  purposes  and  by 
upgrading  the  status  of  the  secondary 
fixed  and  mobile  services  in  the  65-66 
GHz  segment.  In  order  to  protect 
ongoing  passive  sensor  reception  in  the 
50.2-50.4  GHz  and  54.25-55.78  GHz 
bands  from  future  disruption,  we 
propose  to  delete  the  unused 
Government  and  non-Government  fixed 
and  mobile  service  allocations  from 
these  bands.  We  also  propose  to  delete 
the  requirement  that  aeronautical 
mobile  station  transmissions  not  cause 
harmful  interference  to  ISS  operations 
in  the  54.25-55.78  band  and  to  add  this 
requirement  in  the  66-71  GHz  band. 
Finally,  we  observe  that  any  futxwe  land 
mobile  services  in  the  66-71  GHz  band 
will  be  required  to  protect  the  new  non- 
Government  ISS  service — as  well  as  the 
existing  space  radiocommunication 
services — from  harmful  interference. 

7.  These  fixed  and  mobile  service 
proposals  have  been  enabled  by:  (1) 
NTlA's  finding  that  the  51.4-52.6  GHz 
and  64-65  GHz  bands  are  no  longer 
reqiiired  for  Government  passive  sensor 
operations,  and  (2)  ITU-R  studies  that 
have  shown  that  passive  sensors  can 
share  with  fixed  and  mobile  services  at 
fi^quencies  above  55.78  GHz  due  to  the 
high  atmospheric  attenuation  that 
exists.  These  studies  found  that,  at 
lower  frequencies,  undesirable 
constraints  would  be  required  on  the 
fixed  and  mobile  services  and  the 
meteorological  community  would  still 
receive  interference  that  could  effect 


weather  forecasts  and  give  false  results 
to  measurements  of  warming  of  the 
Earth.  Thus,  our  related  proposal  to 
delete  the  fixed  and  mobile  service 
allocations  from  the  50.2-50.4  GHz  and 
54.25-55.78  GHz  bands  will  provide 
exclusive  spectrum  for  the  measurement 
of  atmospheric  temperature  using 
passive  spacebome  sensors  in  bands 
where  sharing  with  other  services  is  not 
feasible.  In  sum,  these  proposals,  if 
adopted,  would  result  in  a  net  gain  of 
2.27  gigahertz  of  primary  spectnun  for 
fixed  and  mobile  services,  while 
eliminating  the  need  for  constraints  on 
the  parameters  of  fixed  and  mobile 
systems  since  these  services  would  not 
share  allocations  with  the  passive 
services  below  55.78  GHz.  We  request 
comment  on  all  of  the  above  proposals. 

8.  We  also  observe  that  WRC-97 
adopted  new  footnote  S5.547,  which 
makes  the  51.4-52.6  GHz,  55.78-59.00 
GHz  and  64-66  GHz  bands  "available 
for  high-density  applications  in  the 
fixed  service"  ("HDFS").  We  request 
comment  on  whether  footnote  S5.547 
should  be  adopted  domestically,  what 
the  ramifications  of  such  an  action 
would  be,  and  whether,  in  order  to 
assure  spectrum  availability  for  HDFS, 
the  bands  should  not  be  allocated  to  the 
mobile  service. 

9.  Unlicensed  Devices.  In  1996,  we 
made  the  59-64  GHz  band  available  for 
unlicensed  devices  imder  part  15  of 
Commission's  Rules.  We  observe  that 
the  55.78-59  GHz  and  64-66  GHz  bands 
are  adjacent  to  this  unlicensed  band, 
that  both  of  these  bands  would,  if  out 
proposals  are  adopted,  be  allocated  to 
the  fixed  and  mobile  services  on  a 
primary  basis,  and  that,  furthermore, 
both  of  these  bands  could  be  made 
available  for  use  by  HDFS. 

10.  We  also  observe  that  the  European 
Radiocommunications  Committee  has 
adopted  a  Recommendation  entitled 
"Radio  Frequency  Channel 
Arrangement  for  Fixed  Services 
Operating  in  the  Band  57.0-59.0  GHz 
Which  Do  Not  Require  Frequency 
Planning,"  but  that  this 
Recommendation  has  not  yet  been 
implemented.  This  Recommendation 
states,  inter  alia,  "that  the  high 
frequency  reuse  achievable  in  the 
oxygen  absorption  band  reduces  the 
requirement  for  frequency  planning 
tec^miques  and  offers  the  possibility  of 
deregulated  teleconmumications 
environment  within  CEPT  (the 
European  Conference  of  Postal  and 
Telecommunications  Administrations) 
for  various  low  power,  low  cost  and 
short  range  radio-relays."  In  addition,  it 
is  our  understanding  that  there  are 
ongoing  discussions  in  Eiuope 
concerning  imlicensed  broadband  HDFS 


Federal  Register /Vol.  64,  No.  154 /Wednesday,  August  11,  1999 /Proposed  Rules  43645 


use  of  the  57-59  GHz  band.  We 

i  nticipate  a  similar  need  in  the  United 

Jltates.  Specifically,  we  believe  that  PCS, 

Cellular,  and  other  mobile  service 

licensees  will  require  unlicensed 

s  pectrum  in  the  57-59  GHz  firequency 

t  mge  to  connect  nearby  base  stations  to 

c  ne  another,  especially  in  high-density 

I  irban  areas,  i.e.,  "hot  spots." 

11.  We  tentatively  find  that  the  57-59 
[tHz  and  64-66  GHz  bands  are  well 

s  uited  for  use  by  unlicensed  devices, 
a  ad  accordingly,  we  propose  to  make 
t  lese  bands  available  for  use  by 
i;  nlicensed  devices  under  part  15  of 
[lommission's  Rules.  We  base  this 
:  roposal  on  the  propagation 
Jharacteristics  of  the  bands,  and  on  the 
echnical  material  previously  presented 

the  Millimeter  Wave 
bmmimications  Working  Group  in  the 
bove  40  GHz  proceeding.  We 
ntatively  find  that  licensing  is  not 
lecessary  because  of  the  limited 
tential  for  interference  due  to  oxygen 
sorption  and  the  narrow  beamwidth 
af  point-to-point  antennas  likely  to  be 
4>erating  in  this  range.  We  also 
( mtatively  find  that  low-power 
i  nlicensed  use  of  57-59  GHz  and  64-66 
^Hz  bands  is  an  ideal  use  of  this 
Govemment/non-Govemment  shared 
spectrum  because  this  proposed  use 
fpther  reduces  the  chance  of  harmful 
interference  to  in-band  sensors.  We 
raquest  conunent  on  these  proposals. 
We  also  request  comment  on  whether 
ie  55.78-57.00  GHz  segment  should  be 
ade  available  for  use  by  unlicensed 
vices  or  whether  this  segment  should 
made  available  for  licensed  fixed  and 
obile  services. 

12.  We  are  not  proposing  technical 
les  for  unlicensed  use  of  the  57-59 

z  and  64-66  GHz  bands  in  this 
woceeding,  except  that  operation  in  the 
i  T-59  GHz  band  would  not  be 
wrmitted  on  aircraft  or  satellites. 

! stead,  we  intend  to  initiate  a  separate 
lemaking  to  address  appropriate 
:hnical  rules.  Nonetheless,  we  invite 
« lOmment  looking  toward  this  further 
]  ulemaking  on  the  technical  rules 
1  leeded  for  the  spectrally  efficient 
operation  of  unlicensed  devices  in  these 
b^d.  For  example,  should  we  simply 
ploy  the  existing  technical  rules  and 
quette  from  the  59-64  GHz  band 
ughout  an  extended  57-66  GHz 
censed  band,  or  should  we  develop 
fferent  technical  rules  for  the  57-59 
z  and  64-66  GHz  bands?  If  we  adopt 
fferent  technical  rules,  should  either 
(^^  the  bands  be  channelized,  and  should 
t  lie  use  of  listen-before-transmit 
( I  iquette  be  required  on  all  or  some  of 
t  lese  channels?  We  request  conunent  on 
« 1 1  of  the  above  proposals. 


Passive  Sensors 

13.  Satellite-borne  passive  microwave 
sensors  are  used  to  obtain  atmospheric 
temperatiu«  profiles  that  are  of  utmost 
importance  to  weather  forecasting  and 
to  climate  studies,  and  these  sensor 
measinements  can  only  be  obtained  in 
the  vicinity  of  unique  molecular  oxygen 
resonance  frequencies  located  between 
50  GHz  and  70  GHz.  WRC-97  allocated 
the  59.0-59.3  GHz  band  to  the  earth 
exploration-satellite  (passive)  and  space 
research  (passive)  services  on  a  primary 
basis  and  deleted  unneeded  earth 
exploration-satellite  (passive)  and  space 
research  (passive)  service  allocations 
from  the  51.4-52.6  GHz  and  64-65  GHz 
bands.  WRC-97  also  modified  the  text 
of  footnote  907  (re-numbered  as  footnote 
S5.34D)  in  order  to  delete  the 
prohibition  on  emissions  from  the 
51.40-54.25  GHz,  58.2-59.0  GHz,  and 
64-65  GHz  bands  and  to  add  the 
prohibition  on  emissions  to  the  50.2- 
50.4  GHz  and  52.60-54.25  GHz  bands. 
In  order  to  implement  domestically  the 
WRC-97  revision  of  footnote  S5.340, 
NTIA  requests  that  the  text  of  footnote 
US246  be  modified  to  reflect  these 
international  rule  changes.  Similarly, 
NTIA  requests  that  the  text  of  footnote 
US263  be  modified  to  specify  that 
passive  sensor  operations  in  the  56.26- 
58.20  GHz  band  (rather  than  the  50.2- 
50.4  GHz  and  54.25-58.20  GHz  bands) 
will  not  receive  protection  from  fixed 
and  mobile  services  operating  in 
accordance  with  the  Table  of  Frequency 
Allocations.  We  agree  that  these  WRC- 
97  amendments  and  the  consequential 
changes  to  United  States  footnotes    ■ 
adequately  provide  for  passive  sensor 
operations  and  therefore  propose  to 
implement  these  changes  domestically. 
We  request  comment  on  all  of  the  above 
proposals. 

Other  Matters 

14.  Internationally,  radio  astronomy 
observations  may  be  carried  out  imder 
national  arrangements  in  the  51.40- 
54.25  GHz,  58.2-59.0  GHz,  and  64-65 
GHz  bands  per  footnote  906  (revised 
and  re-numbered  as  footnote  S5.556).  In 
the  United  States,  these  bands  are 
allocated  to  the  Government  and  non- 
Govemment  radio  astronomy  ("RA") 
service  on  a  primary  basis.  Recently,  the 
coordinator  for  Task  2  of  ITU-R  Joint 
Rapporteurs  Group  7D-9D  stated  that: 

there  is  no  knowTi  usage  of  (ttie  51.4-52.6 
GHz.  55.78-59.00  GHz,  and  64-66  GHz 
bands]  by  the  RA  community  (potentially 
due  to  atmospheric  absorption)  and  no 
studies  on  potential  sharing  have  been  done 
to  date.  Even  if  radio  astronomical  use  were 
to  develop,  there  should  not  be  any  problems 
with  radio  astronomy  stations  sharing  [these] 
bandls]  with  HDFS  since  RA  use  of  these 


bands  must  already  be  coordinated  with  the 
fixed  service  within  individual 
Administrations.  Therefore,  sharing  between 
HDFS  and  RA  is  a  domestic  issue. 

NTIA  requests  that  the  radio  astronomy 
service  allocation  be  deleted  from  the 
51.40-54.25  GHz  and  64-65  GHz  bands 
and  that  international  footnote  S5.556 
be  added  to  these  bands.  NTIA  did  not 
propose  any  change  to  the  radio 
astronomy  service  allocation  at  58.2- 
59.0  GHz.  We  tentatively  find  that  radio 
astronomy  use  of  the  51.40-54.25  GHz 
and  64-65  GHz  bands  is  a  domestic 
issue  that  is  best  authorized  under  a 
national  arrangement.  Accordingly,  we 
propose  to  delete  radio  astronomy 
service  allocation  from  the  51.40-54.25 
GHz  and  64-65  GHz  bands  and  to  add 
international  footnote  S5.556  tn  these 
bands.  We  solicit  comment  on  these 
proposals  and  on  the  specifics  of  such 
national  arrangements.  For  example, 
should  RA  observatories  that  may  need 
protection  in  the  future  be  listed  in  a  US 
footnote? 

15.  Finally,  we  propose  to  correct  a 
typographical  error  in  the  Allocation 
Table  by  adding  a  reference  to  footnote 
S5.559  in  the  59-64  GHz  band.  This 
reference  has  inadvertently  been 
dropped  from  the  Table. 

16.  Initial  Regulatory  Flexibility 
Analysis.  Section  603  of  the  Regulatory 
Flexibility  Act,  as  amended.'  requires 
that  the  Commission  prepare  an  Initial 
Regulatory  Flexibility  Analysis  in  notice 
and  comment  rulemaking  proceedings, 
imless  we  certify  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  significant 
number  of  small  entities."  ^  In  this 
Notice  of  Proposed  Rule  Making,  we 
propose,  inter  alia,  to  reallocate 
spectrum  that  will  result  in  net  gain  of 
2.27  gigahertz  of  primary  spectnun  for 
fixed  and  mobile  services;  and  to  also 
designate  4  gigahertz  of  spectnun  at  57- 
59  GHz  and  64-66  GHz  for  unlicensed 
devices.  We  believe  that  this  net 
increase  in  fixed  and  mobile  spectrum 
and  the  designation  of  new  unlicensed 
bands  will  provide  new  opportimities 
for  small  entities,  without  any  known 
harmful  effects.  Accordingly,  we  hereby 
certify  that  the  proposed  reallocations 
will  not,  if  promulgated,  have 
significant  economic  impact  on  a 
significant  number  of  small  entities.  The 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 


'See47U.S.C.  603. 
-'/d.  at  §  605(b). 
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with  section  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603(a). 

17.  Ex  Parte  Rules— Pennit-But- 
Disclose  Proceedings.  This  is  a  permit- 
but-disclose  notice  and  conunent  rule 
making  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  any  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  rules.  See  generally 
47  C3^  1.1202(a),  1.1203,  and  1.1206. 

List  of  Subiects  in  47  CFR  Part  2 

Comimications  equipment,  radio. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

[FR  Doc.  99-20692  Filed  8-10-99;  8:45  am] 
MLUNQ  cooE  sna-oi-p 
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>ARTMENT  OF  AGRICULTURE 

Service  Agency 

>lic  Meetings  of  Advisory 
imittee  on  Beginning  Farmers  and 
Rihchers 

AQCNCY:  Fann  Service  Agency,  USDA. 
ACnON:  Notice  of  public  meetings. 

Sl|illARY:  The  Farm  Service  Agency 
(FSA)  is  issuing  this  notice  to  advise  the 
pUMic  that  meetings  of  the  Advisory 
Committee  on  Beginning  Farmers  and 
Ranchers  (Committee)  will  be  held  to 
distuss  ways  to  increase  opportunities 
for  [these  producers. 

ES:  The  public  meetings  will  be  held 
ist  31-September  2, 1999.  The  first 
ing  on  August  31, 1999,  will  start 
:00  p.m.  and  end  at  5:00  p.m.;  on 
itember  1, 1999,  the  meeting  will 
j|in  at  8:30  a.m.  and  end  at  5:00  p.m.; 
the  September  2, 1999,  meeting  will 
begjin  at  8:30  a.m.  and  end  at  12:00 
nqdn.  All  meetings  will  be  held  at  the 
Wbfetin  Hotel,  2350  M  Street.  N.W., 
Washington.  D.C.  All  times  noted  are 
Eapjlern  Daylight  Time  (EDT). 

Attendance  is  open  to  all  interested 
persons  but  limited  to  space  available. 
Anyone  wishing  to  make  an  oral 
st^Qement  should  submit  their  request  in 
wMing  (letter,  fax,  or  e-mail)  to  Mark 
Fa][i:one  at  the  address  listed  below. 
Sti^ements  should  be  received  no  later 
thih  12:00  noon  EDT  on  Thursday, 
A4fust  26, 1999.  Requests  should 
inilude  the  name  and  affiliation  of  the' 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  pe  addressed.  The  floor  will  be  open 
to  aral  presentations  beginning  at  1:00 
p.ir .  on  September  1, 1999.  Comments 

be  limited  to  5  minutes,  and 
pr4^enters  will  be  approved  on  a  first- 
co;  1  le,  first-served  basis. 
AO ;  RESSES:  Statements  or  comments 
shi )  iild  be  sent  to  Mark  Falcone, 
De  s  ignated  Federal  Official  for  the 
Ac  1  isory  Committee  on  Beginning 


Farmers  and  Ranchers,  Farm  Service 
Agency,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW.,  Room 
5438-S,  STOP  0522,  Washington,  DC 
20250-0522;  telephone  (202)  720-1632; 
FAX  (202)  690-1 117;  e-mail 
mfalcone@wdc.fsa.usda.gov. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Mark  Falcone  at  (202)  720-1632. 

SUPPLEMENTARY  INFORMATION:  Section  5 
of  the  Agriculttiral  Credit  Improvement 
Act  of  1992  (Pub.  L.  102-554)  required 
the  Secretary  of  Agriculture  to  establish 
the  Committee  for  the  purpose  of 
advising  the  Secretary  on:  (1)  The 
development  of  a  program  of 
coordinated  financial  assistance  to 
qualified  beginning  farmers  and 
ranchers  required  by  Section  309  (i)  of 
the  Consolidated  Farm  and  Rural 
Development  Act  (this  program  consists 
of  Federal  and  State  beginning  fanner 
programs  that  provide  joint  financing  to 
beginning  farmers  and  ranchers);  (2) 
methods  of  maximizing  the  number  of 
new  farming  and  ranching  opportunities 
created  through  the  program;  (3) 
methods  of  encouraging  States  to 
participate  in  the  program;  (4)  the 
administration  of  the  program;  and  (5) 
other  methods  of  creating  new  farming 
or  ranching  opportimities. 

Departmental  Regulation  1042-119 
dated  November  25,  1998,  formally 
established  the  Committee  and 
designated  the  Farm  Service  Agency 
(FSA)  to  provide  support.  The 
Committee  is  comprised  of  18  members 
appointed  by  the  Secretary.  Members 
represent  the  following  groups:  (1)  FSA; 
(2)  State  beginning  farmer  programs;  (3) 
commercial  lenders;  (4)  private 
nonprofit  organizations  with  active 
beginning  farmer  programs;  (5)  the 
Cooperative  State  Research,  Education, 
and  Extension  Service;  (6) 
educationalinstitutions  with 
demonstrated  experience  in  training 
beginning  farmers  or  ranchers;  (7)  other 
entities  providing  lending  or  technical 
assistance  for  qualified  beginning 
farmers  or  randiers;  and  (8)  farmers  and 
ranchers.  The  Committee  will  meet  at 
least  once  a  year  and  all  meetings  will 
be  open  to  the  public.  The  duration  of 
the  Committee  is  indefinite. 

If  special  accommodations  are 
required,  please  contact  Mr.  Falcone  at 
the  address  specified  above,  by  COB 
August  26,  1999. 


Signed  in  Washington,  DC  on  August  5, 
1999. 

James  C.  Kearney, 

Acting  Administrator,  Farm  Service  Agency. 
(FR  Doc.  99-20782  Filed  8-10-99;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Upper  Pipe  Creole  Timber  Sale  and 
Associated  Activities;  Kootenia 
National  Forest,  Lincoln  County, 
Montana 

agency:  Forest  Service.  USDA. 
ACTION:  Withdrawal  of  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 

SUMMARY:  On  December  28,  1998,  a 
Notice  of  Intent  to  prepare  an 
environmental  impact  statement  for  the 
Upper  Pipe  Creek  Timber  Sale  and 
Associated  Activities  appeared  in  the 
Federal  Register  (FR,  December  28, 
1998,  Volume  63,  Number  248,  Pages 
71442-71444).  The  Upper  Pipe  Creek 
Timber  Sale  will  be  incorporated  into 
the  Pipe  Creek  Timber  Sale;  therefore, 
the  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  for  the 
Upper  Pipe  Creek  Timber  Sale  and 
Associated  Activities  is  being 
withdrawn. 

FOR  FURTHER  INFORMATION  contact:    " 
Kirsten  Kaiser,  Project  Coordinator, 
Libby  Ranger  District.  Phone:  (406)  293- 
7773. 

Dated:  August  2, 1999. 
.  Bob  Castaneda, 

Forest  Supervisor. 

[FR  Doc.  99-20715  Filed  8-10-99;  8:45  ami 

BHJJNG  CODE  3410-11'll 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Coast  Provincial  Advisory 
Committee  (PAC) 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  California  Coast 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  August  25  and  26,  1999, 
at  the  City  Hall  in  Fort  Bragg,  California. 
The  meeting  will  be  held  fi-om  9:00  a.m. 
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to  2:00  p.m.  on  August  25.  A  field  trip 
to  the  Jackson  State  Forest  will  be  held 
from  2:00  p.m.  to  5:00  p.m.  on  August 
25.  The  business  meeting  will  continue 
on  August  26  bom  9:00  a.m.  to  3:00 
p.m.  The  Qty  Hall  is  located  at  363  No. 
Main  Street  in  Fort  Bragg.  Agenda  items 
to  be  covered  include:  (1)  Panel 
presentation  on  anadromous  fish  stocks 
at  risk  in  the  California  Coast  Province; 
(2)  Regional  Ecosystem  Office  (REO)/ 
lAC  Update  (to  include  lAC/PAC 
Summit,  new  developments  in  Late 
Successional  Reserves:  and  Survey  and 
Manage  requirements  update);  (3)  Status 
of  FERC/Potter  Valley  Project;  (4) 
Presentation  on  a  US  Fish  and  Wildlife 
Service  study  on  northern  spotted  owl 
demographics;  (5)  Presentation  on 
cumulative  watershed  effects  in  the 
California  Coast  Province;  (6)  PAC 
direction  to  the  Public/Private/Tribal 
Partnership  Opportunities 
Subcommittee;  (7)  Report  fixim  the  Work 
on  the  Ground  Subcommittee;  (8) 
Agency/PAC  updates;  and  (9)  Open 
public  comment.  All  California  Coast 
Provincial  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend. 

FOR  RJRTHER  MFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Daniel  Chisholm,  USDA,  Forest 
Supervisor,  Mendocino  National  Forest, 
825  N.  Hmnboldt  Avenue.  Willows,  CA, 
95988,  (530)  934-3316  or  Phebe  Brown. 
Province  Coordinator,  USDA, 
Mendocino  National  Forest,  825  N. 
Humboldt  Avenue.  Willows.  CA.  95988. 
(530)  934-3316. 

Dated:  August  4. 1999. 
Thomas  Kamedjr, 
Acting  Forest  Supervisor. 
(FR  Doc.  99-20723  Filed  8-10-99;  8:45  am) 
■UMQ  COOC  3410-11-H 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  S«rvic« 

flsqu— t  for  Extension  of  s  Currsntly 
Appfovsd  Information  Collsctlon 

agency:  Rural  Housing  Service,  USDA. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Rural  Housing 
Service's  (RHS)  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of 
Housing  Application  Packaging  Grants. 
DATES:  Conunents  on  this  notice  must  be 
received  by  October  12, 1999  to  be 
assured  of  consideration. 


FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  L.  Denson,  Loan  Specialist, 
Single  Family  Housing  Direct  Loan 
Division,  RHS,  U.S.  Department  of 
Agricultiu*,  STOP  0783,  South 
Building,  Washington,  DC  20250, 
Telephone  202-720-1474.  (This  is  not  a 
toll  free  number.) 
SUPPL£MENTARY  INFORMATION: 

Title:  Housing  Application  Packaging 
Grants. 

OMB  Number:  0575-0157. 

Expiration  Date  of  Approval: 
September  30, 1999. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Rural  Housing  Service 
(RHS)  under  section  509  of  the  Housing 
Act  of  1949. 42  U.S.C.  1479,  provides 
grants  to  public  and  private  nonprofit 
organizations  and  state  and  local 
governments  to  package  housing 
applications  for  loans  imder  sections 
502,  504,  514,  515,  and  524  grants  under 
section  533  of  the  Housing  Act  of  1949 
in  colonias  and  designated  undeserved 
counties.  RHS  reimburses  eligible  - 
organizations  for  part  or  all  of  the  costs 
of  conducting,  administering  and 
coordinating  an  effective  housing 
application  packaging  program  in 
colonias  and  designated  imderserved 
counties.  Eligible  organizations  assist 
very  low  and  low-income  families  that 
are  without  adequate  housing  to  buy. 
build,  or  repair  housing  for  their  own 
use.  Also,  the  organizations  package 
applications  for  loans  to  buy,  build  or 
repair  rental  units  for  lower  income, 
families. 

RHS  will  be  collecting  information 
from  grantees  to  assure  the 
organizations  participating  in  this 
program  are  eligible  entities  and  have 
participated  in  RHS  training  in 
application  packaging.  The  respondents 
are  nonprofit  organizations.  States,  State 
agencies,  and  units  of  general  local 
government.  The  information  required 
for  approval  of  housing  application 
pack^ing  grants  is  used  by  RHS 
personnel  to  verify  program  eligibility 
requirements.  The  information  is 
collected  at  the  RHS  field  office 
responsible  for  the  processing  of  the 
application  being  submitted.  The 
information  is  also  used  to  ensure  the 
program  is  administered  in  a  manner 
consistent  with  legislative  and 
administrative  requirements.  If  not 
collected,  RHS  would  be  unable  to 
determine  if  a  grantee  would  qualify  for 
grant  assistance. 

The  grantees  facilitate  the  application 
process  by  helping  applicants  submit 
complete  applications  to  RHS.  This 
saves  RHS  time  by  prescreening 


applicants,  making  preliminary 
determinations  of  eligibility,  ensuring 
that  the  application  is  complete,  and 
helping  the  applicant  understand  the 
program. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1.12  hours  per 
response. 

Respondents:  Private  and  public 
nonprofit  organizations  and  State  and 
local  governments. 

Estimate  Number  of  Respondents: 
200. 

Estimate  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  900  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Jean  Mosley, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0041. 

Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RHS.  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
RHS's  estimates  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
x>{  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Conunents  may 
be  sent  to  Jean  Mosley,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development,  Stop  0742,  Washington, 
DC  20250.  All  responses  to  this  notice 
will  be  sununarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  August  3. 1999. 
Eileen  M.  Fitzgerald. 

Acting  Administrator,  Rural  Housing  Service. 
(FR  Doc.  99-20781  Filed  8-10-99;  8:45  amj 
BMXmO  CODE  3410-XV-P 
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DBPARTMENT  OF  COMMERCE 

International  Trade  Administration 

AWidumping  or  Countervailing  Duty 
Ohier,  Rnding,  or  Suspended 
In^Mtigation;  Opportunity  To  Request 
Aiiministratlve  Review 

AGENCY:  Import  Administration, 
Injtkmational  Trade  Administration, 
D^bartment  of  Commerce. 

ACTION:  Notice  of  Opportxmity  to 
R^uest  Administrative  Review  of 


Antidiunping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 

Investigation. 

- — ' _ — . — ji 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidiunping  or  coimtervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213  of 
the  Department  of  Commerce  (the 


Department)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidimiping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of  August 
1999,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
August  for  the  following  periods: 


Antidumping  Duty  Proceeding 

AiUBntina: 

Oil  Country  Tubular  Goods,  A-357-ei0 

Seamless  Pipe,  A-357-809 

Aiiitralia:  Corrosion-Resistant  Cartxxi  Steel  Rat  Products,  A-602-803  

B^IQium: 

Cut-to-Lengtti  Carbon  Steel  Plate,  A-423-805  „ 

PtKJsphoric  Acid,  A-423-602 

Br^H: 

Cut-to-Length  Cartxxi  Steel  Plate,  A-351-617  ^ .'..., 

Seamless  Pipe,  A-351-826 ;... 

Canada: 

Conosion-Resistant  Carbon  Steel  Flat  Products,  A-122-822  

Cut-to-Lengtti  Carbon  Steel  Plate,  A-122-823  

Magnesium,  A-122-814 

Ritiiand:  Cut-to-Lengtti  Caroon  Steel  Plate,  A-405-802 !!!!!!!!*!! 

Friix»: 

Corrosion-Resistant  Carbon  Steel  Rat  Products,  A-427-808  

Industrial  Nitrocellulose,  A-427-009 

G^  many: 

Cold-Rolled  Carbon  Steel  Flat  Products,  A-42a-814  

Corrosion-Resistant  Carbon  Steel  Flat  Products,  A-428-815  

Cut-to-Length  Carbon  Steel  Plate,  A-428-816  

Seamless  Pipe,  A-428-820 

Isi^sl:  Phosptioric  Add,  A-50a-604  

Haj^: 

Grain  Oriented  Electrical  Steel,  A-475-811 

Oil  Country  Tubular  Goods,  A-475-816 

PTFE  Resin,  A-475-703 

Seamless  Pipe,  A-475-814 

Jai)in: 

Acrylic  Sheet,  A-588-055 „ 

Brass  Sheet  &  Strip,  A-588-704  

Con^osion-Resistant  Cartxxi  Steel  Rat  Products,  A-588-824  .....'. 

Oil  Country  Tubular  Goods,  A-588-835 

PTFE  Resin,  A-588-707 

Kazakhstan:  Titanium  Sponge,  A-834-803 

Mei  ico: 

Cement,  A-201 -802 

Cut-to-Length  Cart3on  Steel  Plate,  A-201-809  

Oil  Country  Tubular  Goods,  A-201-617 

Polind:  Cut-to-Length  Carbon  Steel  Plate,  A-455-602  

jblic  of  Korea: 

Cold-Rolled  Carbon  Steel  Flat  Products,  A-580-815 

Corrosion-Resistant  Cartxxi  Steel  Flat  Products,  A-580-816  

Oil  Country  Tubular  Goods,  A-580-825 

lania:  Cut-to-Length  Carbon  Steel  Plate,  A-485-803 

Bia:  Titanium  Sponge,  A-821-803 

Sp^n:  Cut-to-Length  Carbon  Steel  Plate,  A-469-803 

SW^n:  Cut-to-Length  Carbon  Steel  Plate,  A-401-805  ;.... 

Thailand:  Malleable  Pipe  Fittings,  A-549-601  „ 

Thp  Netherlands: 

Brass  Sheet  &  Strip,  A-421-701 

Cold-Rolled  Carbon  Steel  Rat  Products,  A-421-804 
Th^  People's  Republic  of  China: 

Petroleum  Wax  Candles,  A-570-504 

Sulfanilic  Add,  A-570-815 


Period 


8/1/98-7/31/99 
8/1  ."98-7/3 1  .'99 
8/1/98-7/31/99 

8/1/98-7/31/99 
8/1/98-7/31/99 

8/1/98-7^1/99 
8/1/98-7/31/99 

8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 

* 

8/1/98-7/31/99 
8/1/98-7/31/99 

8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 

8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 

8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 

8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 

8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 

8/1/98-7/31/99 
8/1/98-7/31/99 

8/1/98-7/31/99 
8/1/98-7/31/99 
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The  Ukraine: 

Titanium  Sponge,  A-823-803 - -. 

Uranium,  A-823-802 - 

The  United  Kingdom:  Cut-to-Length  Cartran  Steel  Plate.  A-412-814  

Turkey:  Aspirin,  A-489-602  

Suspension  AQraswsnts 

Japan:  Cotor  Negative  Photographic  Paper,  A-688-832  

The  Nettieriands:  Cotor  (Negative  Photographic  Paper,  A-421-806 

The  People's  RepubHc  of  China:  Honey,  A-570-838 „ 

Countsrvailing  Duty  Proceedings 

Belgium:  Cut-to-Length  Cartxm  Steel  Plate,  C-423-806 _ 

Brazil:  Cut-to-Length  Caitxxi  Steel  Plate.  C-351-818 „ „.. 

Canada: 

Live  Swine.  C-122-404 

Pure  UtegnesJum,  C-122-815 

AHoy  Magnesium.  C-122-815  

France:  Corroston-Resistant  Cartwn  Steel.  C-427-810 

Germany: 

CoM-RoNed  Cartxm  Steel  Rat  products.  C-428-817 

Corrosion-Resistant  Cartxm  Steel.  C-428-817 „ ™ 

Cut-to-Lenglh  Cartxxi  Steel  Plate.  C-428-817 

Israel:  Industrial  Phosphorfc  AcW.  C-508-605 

Italy: 

Seamless  Pipe,  0-475-815 

Oil  Country  Tubutar  Goods.  0-475-817 

Mexkx):  Cut-to-Length  Carbon  Steel  Plate.  C-201-810 

RsDublic  of  KOTBfll 

Cold-Rolled  Cartxjn  Steel  Flat  Products,  C-680-818  

Corrosion-Resistant  Cartxxi  Steel  Plate,  0=^80-818  

Spain:  Cut-to-Length  Cartxxi  Steel  Plate.  C-469-804 

S«veden:  Cut-to-Length  Cartxxi  Steel  Plate.  C-401-804 

United  Kingdom:  Cut-to-Length  Carbon  Steel  Plate,  C-412-815  


Pertod 


8/1/9a-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 


8/1/98-7/31/99 
8/1/98-7/31/99 
8/1/98-7/31/99 


1/1/98-12/31/98 
1/1/98-12/31/98 

4/1/98-3AJ1/99 
1/1/98-12/31/98 
1/1/98-12A31/98 
1/1/9&-12/31/98 

1/1/9&-12/31/9e 
1/1/98-12/31/96 
1/1/9&-12/31/98 
1/1/96-12/31/96 

1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/96-12/31/98 

1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/98-12/31/98 
1/1/98-12/31/98 


In  accordance  with  section  351.213  of 
the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  The 
Department  has  changed  its 
requirements  for  requesting  reviews  for 
cotmtervailing  duty  orders.  Piusuant  to 
771(9)  of  the  Act,  an  interested  party 
must  specify  the  individual  producers 
or  exporters  covered  by  the  order  or 
suspension  agreement  for  which  they 
are  requesting  a  review  (Department  of 
G>nunerce  Regulations.  62  FR  27295, 
27494  (May  19, 1997)).  Therefore,  for 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidimiping  or 
countervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  partictilar 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis. 


which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the 'request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  US 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW,  Washington, 
BC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Coimtervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Fiulher,  in 
accordance  with  section  351.303(f|(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order.  Finding;  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  August  1999.  If  the 
Department  does  not  receive,  by  the  last 
day  of  August  1999,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 


bond  for)  estimated  antidumping  or 
countervailing  duties  reqiiired  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

£>ated:  August  4, 1999. 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  for  Group  U,  AD/ 
CVD  Enforcement. 

[FR  Doc.  99-20735  Filed  8-10-99;  8:45  ami 
■■XING  CODE  3610-O8-« 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-351-e05] 

Fraian  Concantratad  Orange  Juice 
From  Brazil;  Hnai  Reeulta  and  Partial 
Readaaion  of  Antidumping  Duty 
Adminiatrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  February  5, 1999,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  the  administrative  review  of 
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tl^^  antidumping  duty  order  on  frozen 
cohcentrated  orange  juice  from  Brazil. 
Tqis  review  covers  the  U.S.  sales  and/ 
o^  ientries  of  four  manufacturers/ 
exporters.  We  are  rescinding  this  review 
w  ip  respect  to  two  additional 
companies.  This  is  the  eleventh  period 
of  review,  covering  May  1, 1997, 
tl^ugh  April  30, 1998. 
"Ve  gave  interested  parties  an 

aortunity  to  comment  on  our 
tliminary  results.  We  have  considered 

I  comments  we  received  in  our 

lysis  and  have  changed  the  results 
i  those  presented  in  the  preliminary 
results  of  review. 
ELECTIVE  DATE:  August  11. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Smio  Gonzalez  or  Shawn  Thompson, 
OEpce  of  AD/CVD  Enforcement,  DAS 
G:"i)up  I,  Import  Administration, 
Iimmational  Trade  Administration, 
U  S.  Department  of  Commerce,  14th 
Steeet  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone  (202) 
4^2-1779  or  (202) 482-1776, 

jectively. 

kBLE  STATUTE  AND  REGULATIONS: 
less  otherwise  indicated,  all  citations 

le  Tariff  Act  of  1930,  as  amended 

)  Act),  are  references  to  the 
ivisions  effective  January  1,  1995,  the 
ef[^fcctive  date  of  the  amendments  made 
tol^e  Act  by  the  Uruguay  Round 
sments  Act  (URAA).  In  addition, 
^ess  otherwise  indicated,  all  citations 

le  Department  of  Commerce's  (the 

}artment's)  regulations  are  to  the 

lations  at  19  CFR  Part  351  (1998). 

>LEMENTARY  INFORMATION: 

Background 

On  February  5, 1999,  the  Department 
published  in  the  Federal  Register  its 
picAiminary  results  of  the  1997-1998 
inistrative  review  of  the 
dumping  duty  order  on  frozen 
centrated  orange  juice  (FCOJ)  from 
il  (64  FR  5767).  The  Department  has 
II V  completed  this  administrative 
ew,  in  accordance  with  section 
(a)  of  the  Act. 

pe  of  the  Review 

le  merchandise  covered  by  this 
ew  is  FCOJ  from  Brazil.  The 

landise  is  currently  classifiable 
)er  item  2009.11.00  of  the 
ionized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
ite^  number  is  provided  for 
cotivenience  and  for  customs  purposes. 
Tl^^  Department's  written  description 
remains  dispositive. 

Paklial  Rescission  of  Review 

^s  noted  in  the  preliminary  results,  in 
Jul  ^  1998,  two  companies  to  whom  the 


Department  issued  the  questionnaire, 
CTM  Citrus  S.A.  (CTM)  and  Sucorrico 
S.A.  (Sucorrico),  informed  the 
Department  that  they  had  no  shipments 
of  subject  merchandise  to  the  United 
States  during  the  period  of  review  (POR) 
(i.e.,  May  1, 1997,  through  April  30, 
1998).  We  have  confirmed  this  with 
information  received  ftom  the  Customs 
Service.  Therefore,  in  accordance  with 
19  CFR  351.213(d)(3)  and  consistent 
with  the  Department's  practice,  we  are 
rescinding  our  review  with  respect  to 
CTM  and  Sucorrico  (see,  e.g.,  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
from  Turkey:  Final  Results  and  Partial 
Rescission  of  Antidumping 
Administrative  Review,  63  FR  35190, 
35191  (June  29,  1998);  and  Certain  fresh 
Cut  Flowers  From  Colombia;  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53287,  53288  (Oct.  14, 
1997)). 

Facts  Available 

A.  Use  of  Facts  Available 

In  accordance  with  section 
776(a)(2)(A)  of  the  Act.  we  have  based 
the  dimiping  margin  for  Branco  Peres 
Citrus  S.A.  (Branco  Peres),  Cambuhy 
Citrus  Comercial  e  Exportadora  Ltd. 
(Cambuhy),  Citrovita  Agro  Industrial 
S.A.  (Citrovita),  and  Frutax  Industrie  e 
Comercio  Ltda.  (Frutax)  on  facts 
available.  Section  776(a)(2)  of  the  Act 
provides  that  if  an  interested  party:  (1) 
Withholds  information  that  has  been 
requested  by  the  Department;  (2)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested,  subject  to  subsections 
782(c)(1)  and  (e)  of  the  Act;  (3) 
significantly  impedes  a  determination 
imder  the  antidiunping  statute:  or  (4) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall,  subject  to  subsection 
782(d)  of  the  Act,  use  facts  otherwise 
available  in  reaching  the  applicable 
determination.  Specifically,  both 
Cambuhy  and  Frutax  failed  to  respond 
to  the  Department's  questionnaire, 
issued  in  June  1998,  while  Branco  Peres 
and  Citrovita  failed  to  respond  to  the 
cost  of  production  (COP)  questionnaire. 
Moreover,  Citrovita  also  failed  to 
respond  to  a  supplemental 
questionnaire  regarding  sales 
information. 

Because  all  four  respondents  have 
failed  to  respond  to  certain 
questionnaires  and  have  refused  to 
participate  fully  in  this  administrative 
review,  we  find  that,  in  accordance  with 
sections  776(a)(2)(A)  and  (C)  of  the  Act, 
the  use  of  total  facts  available  is 
appropriate.  See.  e.g.,  Notice  of  Final 


Determination  of  Sales  at  Less  Than 
Fair  Value:  Persulfates  from  The 
People's  Republic  of  China,  62  FR 
27222,  27224  (May  19, 1997);  and 
Certain  Grain-Oriented  Electrical  Steel 
From  Italy:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  2655  Oan.  17.  1997) 
(affirming  Certain  Grain-Oriented 
Electrical  Steel  From  Italy:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  36551 
(July  4, 1996)). 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
with  respect  to  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc. 
103-316,  Vol.  1,  870  (1994).  The  failure 
of  each  of  the  foiu-  respondents  to 
participate  in  the  review  or  to  respond 
completely  to  the  Department's 
questionnaires  demonstrates  that  each 
has  failed  to  act  to  the  best  of  its  ability 
in  complying  with  the  Department's 
request  for  information  in  this  review 
and,  therefore,  an  adverse  inference  is 
warranted.  See,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  From  Turkey,  62  FR 
9737  (Mar.  4, 1997)  [Rebarfrom 
Turkey):  and  Extruded  Rubber  Thread 
From  Malaysia:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  12967  (Mar.  16,  1999). 

In  situations  involving  non- 
cooperating  respondents  of  this  type,  it 
is  the  Department's  normal  practice  to 
select  as  adverse  facts  available  the 
highest  margin  from  the  current  or  any 
prior  segment  of  the  same  proceeding. 
(See,  e.g..  Certain  Corrosion-Resistant 
Carbon  S^el  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Canada:  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Determination  to  Revoke  in  Part,  64  FR 
2173,  2175  (Jan.  13,  1999):  and  Brass 
Sheet  and  Strip  from  Germany;  Final . 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FT?  42823 
(Aug.  11, 1998).)  In  this  case,  however, 
use  of  this  margin,  2.52  percent,  would 
not  be  appropriate  because  it  is  apparent 
that  the  respondents  would  benefit  from 
thefr  lack  of  cooperation,  given  that  2.52 
percent  is  much  lower  than  the  margins 
actually  calculated  based  on 
information  submitted  by  respondents 
in  this  segment  of  the  proceeding  (see 
below).  Therefore,  we  do  not  believe 
this  rate  is  high  enough  to  encourage 
participation  in  future  segments  of  this 
proceeding.  See,  e.g..  Steel  Wire  Rope 
from  the  Republic  of  Korea;  Final 
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Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation 
in  Part  of  Antidumping  Duty  Order,  63 
FR  17986. 17987  (April  13. 1998). 

Consequently,  in  accordance  with 
section  776(b)(4)  of  the  Act,  we  have 
used  the  data  on  the  record  of  this 
proceeding  as  adverse  facts  available. 
Specifically,  we  used  the  data  supplied 
by  the  petitioners  in  the  cost  allegation, 
as  well  as  the  sales  data  provided  by  the 
two  respondents  that  submitted  partial 
questionnaire  responses  [i.e.,  Branco 
Peres  and  Citrovita),  to  calculate  sales- 
specific  dumping  margins.  We  then 
selected  as  the  facts  available  rates  for 
Branco  Peres  and  Citrovita  the  highest 
company-specific  and  transaction- 
spedfic  margins  calcidated  in  this 
manner.  The  highest  company-specific 
rates  are  39.18  and  63.55  percent, 
respectively.  In  addition,  we  assigned 
the  higher  of  these  rates  to  the  two 
remaining  respondents  who  did  not 
submit  questionnaire  responses  [i.e., 
Cambuhy  and  Frutax).  For  the 
procedures  used  to  determine  the  rates, 
see  the  "Calculation  of  the  Facts 
Available  Rate"  section,  below. 

We  find  that  the  methodology 
described  above  is  appropriate  given  the 
partioilar  facts  of  this  case.  Specifically, 
we  note  that,  unlike  in  many  cases,  the 
publicly  available  cost  data  submitted 
by  the  petitioners  in  the  cost  allegation 
was  complete.  The  petitioners  provided 
cost  data  for  100  percent  of  the  products 
sold  by  Branco  Peres  and  Citrovita. 
Moreover,  this  data  was 
contemporaneous  with  the  POR  and 
specific  to  Brazil.  Finally,  this 
methodology  results  in  a  hds  available 
rate  that  is  sufficiently  high  to  effectuate 
the  purpose  of  the  facts  available  rule — 
which  is  to  encourage  the  participation 
of  these  companies  in  future  segments 
of  this  proceeding.  (See  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producers 
of  Gray  Portland  Cement  v.  United 
States,  865  F.  Supp.  857,  858  (CIT 
1994),  where  the  Court  affirmed  that  the 
best  information  available  provisions 
encourage  compliance  with  the 
Department's  requests  for  information, 
in  view  of  the  Department's  lack  of 
subpoena  power.) 

B.  Calculation  of  the  Facts  Available 
Rates 

As  mentioned  above,  we  calculated 
margins  based  on  the  information  on  the 
record  using  the  following  methodology: 

We  used  me  data  in  the  cost 
allegation  to  perform  the  cost  test  for 
Branco  Peres  and  Citrovita.  The  COP 
information  in  the  cost  allegation  was 
obtained  bom  two  sources:  (1)  A  U.S. 
Department  of  Agricultiire  Attache 
Report,  dated  June  1998,  which  showed 


the  price  and  quantity  of  oranges 
needed  to  produce  one  metric  ton  of 
FCOJ  in  Brazil;  and  (2)  a  study  by  a 
University  of  Florida  professor 
published  in  Citrus  &■  Vegetable 
Magazine  in  December  1997,  which 
showed  FCOJ  processing  and  general 
and  administrative  costs  in  Brazil. 

We  compared  the  COP  figiues  derived 
firom  the  cost  allegation  to  home  market/ 
third  country  prices  of  the  foreign  like 
product,  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP.  We  compared 
product-specific  COPs  to  product- 
specific  foreign  market  prices,  less  any 
applicable  movement  charges. 

In  determining  whether  to  disregard 
foreign  market  sales  made  at  prices 
below  the  COP,  we  examined  whether 
such  sales  were  made:  (1)  In  substantial 
quantities  within  an  extended  period  of 
time;  and  (2)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  See  section  773(b)(1)  of 
the  Act. 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Act,  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  were  at  prices  below 
the  COP,  we  found  that  sales  of  that 
product  were  made  in  "substantial 
quantities"  within  an  extended  period 
of  time  (as  defined  in  section 
773(b)(2)(B)  of  the  Act),  in  accordance 
with  section  773(b)(2)(C)(i)  of  the  Act.  In 
such  cases,  we  also  determined  that 
such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  Therefore,  we  disregarded 
the  below-cost  sales. 

We  foimd  that  more  than  20  percent 
of  Branco  Peres'  and  Citrovita's  foreign 
market  sales  within  an  extended  period 
of  time  were  at  prices  less  than  COP. 
Further,  the  prices  did  not  provide  for 
the  recovery  of  costs  within  a  reasonable 
period  of  time.  We.  therefore, 
disregarded  the  below-cost  sales  and, 
where  available,  used  the  remaining 
above-cost  sales  as  the  basis  for 
determining  normal  value  (NV).  in 
accordance  with  section  773(b)(1)  of  the 
Act.  For  those  U.S.  sales  of  FCOJ  for 
which  there  were  no  comparable  foreign 
market  sales  in  the  ordinary  course  of 
trade,  we  compared  export  price  (EP) 
and  constructed  export  price  (CEP)  to 


constructed  value  (CV).  in  accordance 
with  section  773(a)(4)  of  the  Act. 

In  accordance  with  section  773(e)  of 
the  Act.  we  calculated  CV  using  the 
COP  data  referenced  above.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act.  we  based  profit  for  Branco 
Peres  on  the  amoimts  incurred  and 
realized  by  this  company  in  connection 
with  the  production  and  sale  of  the 
foreign  like  product  in  the  ordinary 
course  of  trade,  for  consumption  in  the 
foreign  country.  Regarding  Citrovita, 
because:  (1)  This  company  made  no 
sales  at  prices  above  the  COP;  and  (2) 
there  ivas  no  publicly  available  profit 
rate  on  the  record  of  this  proceeding,  we 
used  a  profit  rate  which  was  derived 
from  the  public  financial  statements  of 
the  sole  respondent  who  participated  in 
the  most  recent  prior  administrative 
review.  For  further  discussion,  see 
Comment  2  in  the  "Analysis  of 
Comments  Received"  section  of  this 
notice. 

In  accordance  with  the  results  of  the 
cost  test,  we  disregarded  all  foreign 
market  sales  made  at  prices  below  the 
COP. 

We  made  currency  conversions  into 
U.S.  dollars,  in  accordance  with  section 
773A  of  the  Act,  based  on  the  exchange 
rates  in  effect  on  the  dates  of  the  U.S. 
sales  as  certified  by  the  Federal  Reserve 
Bank.  Company-specific  calculations  are 
discussed  below. 

1.  Branco  Peres 

We  calculated  EP  using  the  data 
submitted  by  Branco  Peres  in  its 
September  18, 1998,  supplemental 
questionnaire  response.  We  based  EP  on 
the  gross  imit  price  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  We  made  deductions  from  gross 
imit  price,  where  appropriate,  for 
foreign  inland  freight,  foreign  inland 
insurance,  warehousing  costs,  and  port 
charges,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 

We  also  calculated  NV  using  the  data 
submitted  on  September  18, 1998.  Based 
on  the  results  of  the  cost  test  described 
above,  we  found  that  Branco  Peres  made 
certain  third  coimtry  sales  during  the 
POR  at  prices  above  the  COP. 
Consequently,  where  a 
contemporaneous  comparison  existed, 
we  based  NV  on  these  above-cost  sales. 
Where  no  contemporaneous  comparison 
existed,  we  based  NV  on  CV. 

Where  NV  was  based  on  third  coimtry 
sales,  we  based  NV  on  the  gross  imit 
price  to  unaffiliated  customers.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  freight,  foreign  inland 
insurance,  warehousing  costs,  and  port 
charges,  in  accordance  with  section 
773(a)(6)(B)  of  the  Act.  Pursuant  to 
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!  (iction  773(a)(6)(C)(iii)  of  the  Act,  we 
]  r  ade  circumstance-of-sale  adjustments, 
^ « here  appropriate,  for  differences  in 
« :()inmissions  and  credit  expenses. 

Where  NV  was  based  on  CV,  we  made 
circumstance-of-sale  adjustments,  where 
i  Impropriate,  for  commissions  and  credit 
<  xpenses,  in  accordance  with  sections 
7F3{a){6)(C)(iii)  and  (a)(8)  of  the  Act. 
1  iecause  it  was  unclear  whether  the 
]  irocessing  costs  included  in  CV 
contained  commission  expenses,  as 
J  ^ts  available  we  assumed  that  these 
( ^sts  were  exclusive  of  commissions. 

:  I  atrovita 

I  We  calculated  CEP  using  the  data 
i  libmitted  by  Citrovita  on  August  17, 
:  1  »98.  We  calculated  CEP  based  on  the 
{ 1  oss  imit  price  to  the  first  unaffiliated 
( I  istdmer  in  the  United  States.  We  made 
( oductions  from  gross  unit  price,  where 
i  ppropriate,  for  foreign  inland  freight, 
( cean  freight,  marine  insurance,  U.S. 
I  fokerage  and  handling  expenses,  U.S. 
tikstoms  duties,  U.S.  inland  freight,  and 
I TJS.  warehousing  expenses,  in 
a  (jcordance  with  section  772(c)(2)(A)  of 
tfle  Act.  We  made  additional 

uctions,  where  appropriate,  for 

mmissions,  credit  expenses,  U.S. 

"irect  selling  expenses,  and  U.S. 
entory  carrying  costs,  in  accordance 

th  section  772(d)(1)  of  the  Act. 

Because  Citrovita  did  not  respond  to 
supplemental  sales  questionnaire, 
adjusted  its  U.S.  sales  data  to 
ount  for  certain  discrepancies  in  its 

sponse.  Specifically,  where  the  data 

lown  on  Citrovita's  calculation 

arksheets  differed  from  the  data 
dcintained  in  the  U.S.  sales  listing,  we 
used  the  highest  figure  reported  as  facts 
available.  See  the  memorandum  to  the 
f||e  from  Sergio  Gonzalez  entitled 
"Calculations  Performed  for  Citrovita 
the  Preliminary  Results,"  dated 

bniary  1, 1999. 

We  made  no  adjustment  to  the  price 
fj)r  CEP  profit,  pursuant  to  section 

2(d)(3)  of  the  Act,  because  Citrovita 

erated  at  a  loss  with  respect  to  its 
sales  of  FCOJ  during  the  POR.  See 
Comments. 

pased  on  the  results  of  the  cost  test 
described  above,  we  found  that  Citrovita 
nHde  no  home  market  sales  during  the 
P)q)R  at  prices  above  the  COP. 
CJonsequently,  we  based  NV  on  CV. 

for  CEP-to-CV  comparisons,  we  made 
cucumstance-of-sale  adjustments,  where 
appropriate,  for  commissions  and  credit 
e^jenses  (offset  by  interest  revenue 
r^  :eived  by  Citrovita),  in  accordance 
4^  sections  773(a)(6)(C)(iii)  and  (a)(8) 

tthe  Act.  We  computed  the  CV  profit 
ri'  e  using  the  public  financial 
si  i  tements  of  the  sole  respondent  who 
p  1  rticipated  in  the  most  recent  prior 


administrative  review.  {See  Comment 
2.)  Furthermore,  we  recalculated  home 
market  credit  expenses  on  the  basis  of 
home  market  price  net  of  Brazilian 
taxes,  in  accordance  with  our  practice. 
See,  e.g.,  Ferrosilicon  from  Brazil;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  59407 
(Nov.  22.  1996). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
prelinunary  results.  We  received 
comments  from  two  respondents,  (i.e., 
Branco  Peres  and  Qtrovita).  We 
received  rebuttal  comments  from  the 
petitioners,  (i.e.,  Florida  Citrus  Mutual, - 
Caulkins  Indian  Citrus  Co.,  Citrus  Belle. 
Citrus  World,  Inc.,  Orange-Co  of  Florida. 
Inc.,  Peace  River  Citrus  Products,  Inc.. 
and  Southern  Gardens  Citrus  Processors 
Corp). 

Comment  1:  Use  of  Adverse  Facts 
Available 

Both  Branco  Peres  and  Citrovita 
contend  that  the  Department's  decision 
to  use  adverse  facts  available  to 
calculate  the  margins  in  this  review  is 
not  supported  by  evidence  on  the 
record,  is  contrary  to  law,  and  is  in 
violation  of  application  of  the 
Agreement  on  Application  of  Article  VI 
of  GATT  1994,  Annex  H  (use  of  best 
information  available)  (GATT  1994). 

Specifically,  these  companies  argue 
that,  in  order  to  apply  adverse  facts 
available,  the  Department  must  first 
make  a  finding  that  the  companies  did 
not  act  to  the  best  of  their  ability.  See 
Borden,  Inc.,  et  al..  versus  United  States, 
F.  Supp.  2d  1221, 1246-47  (CIT  1998). 
Both  companies  argue  that  the 
Department  cannot  make  such  a  finding 
in  this  review,  because  each  respondent 
submitted  complete,  or  almost 
complete,  sales  data,  and  the  failure  to 
provide  cost  data  was  caused  by  factors 
beyond  their  control.  Branco  Peres 
asserts  that  it  did  not  possess  the  cost 
information  required  by  the  Department 
(due  to  circumstances  of  a  business 
proprietary  nature  which  cannot  be 
discussed  here),  while  Citrovita 
maintains  that  it  did  not  possess 
personnel  resources  sufficient  to 
complete  the  review  (due  to  an 
economic  crisis  in  Brazil). 

According  to  Branco  Peres,  Congress 
intended  the  Department  to  take  these 
types  of  circumstances  into  account 
when  evaluating  a  respondent's  data.  In 
support  of  this  assertion.  Branco  Peres 
cites  the  SAA,  which  states  that  the 
Department  "may  take  into  account  the 
cinnunstances  of  the  party  including 
(but  not  limited  to)  the  party's  size,  its 
accounting  systems,  and  computer 


capabilities,  as  well  as  the  prior  success 
of  the  same  firm,  or  other  similar  firms, 
in  providing  requested  information  in 
antidumping  and  countervailing  duty 
proceedings."  Branco  Peres  asserts  that, 
not  only  does  it  have  a  history  of  being 
a  cooperative  respondent  in  prior 
segments  of  this  proceeding,  but  it  also 
would  have  supplied  all  of  the  data 
requested  in  this  segment  had  it  been 
.able  to  do  so.  According  to  Branco 
Peres,  the  circumstances  surrounding  its 
inability  to  supply  cost  data  are 
precisely  the  type  of  circumstances 
envisioned  by  Congress. 

Branco  Peres  asserts  that  the  courts 
have  made  clear  that  the  Department 
may  not  use  adverse  facts  available  to 
penalize  companies  for  failing  to 
provide  information  that  does  not  exist. 
Branco  Peres  maintaius  ilial  dm  cuiirb> 
have  similarly  held  that  the  Department 
may  not  characterize  a  part\''s  failure  to 
provide  such  information  as  a  "refusal" 
to  provide  information.  See  Olympic 
Adhesives,  Inc.  versus  United  States, 
899  F.2d  1565.  1572  (Fed.  Cfr.  1990) 
(Olympic  Adhesives). 

According  to  Branco  Peres  and 
Citrovita,  given  the  fact  that  the 
Department  erred  with  respect  to 
finding  that  each  did  not  act  to  the  best 
of  its  ability,  the  Department's  use  of 
adverse  facts  available  is  contrary  to  law 
and  to  GATT  1994.'  Branco  Peres  and 
Citrovita  cite  to  section  782(e)  of  the  Act 
(19  U.S.C.  1677m(e)).which  states  that 
the  administering  authority  shall  not 

•  decline  to  use  information  that  is 
submitted  by  an  interested  party  if  that 
information  is  verifiable,  submitted  on 
time,  is  not  so  incomplete  that  it  cannot 
be  used,  has  been  provided  to  the  best 
of  the  party's  ability,  and  can  be  used 
without  difficulty.  Branco  Peres  and 
Citrovita  also  assert  that  their 
information  meets  each  of  the  above 
three  criteria:  it  was  submitted  on  time, 
it  can  be  used  without  difficulty  (since   ^ 
the  Department  did,  in  fact,  use  it  to 
some  extent  for  purposes  of  the 
preliminary  results);  and  it  has  been 
provided  to  the  best  of  the  respondents' 
abilities.  Moreover,  while  they 
acknowledge' that  the  Department  would 
be  justified  in  using  facts  available  to 
determine  COP  for  both  companies  (and 
selling  expenses  for  Citrovita).  they 
argue  that  there  is  no  basis  for  applying 
total  facts  available. 

According  to  Citrovita.  the 
Department  has  discretion  in  deciding 
whether  to  make  adverse  inferences.  As 
support  for  this  position,  Citrovita  cites 

the  preamble  to  the  Department's 


'  The  language  in  Annex  II  of  the  Agreement  on 
Implementation  of  Article  VI  of  GATT  (1994)  to  a 
latge  extent  mirrors  that  in  19  USC  1677m(e). 
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regulations  (see  Final  rule,  62  FR  37296, 
27340  (May  19, 1997)),  which  states  that 
"if  the  Department  finds  that  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information, 
the  Department,  in  reaching  its 
determination,  'may  use  an  inference 
that  is  adverse  to  the  interests  of  that 
party  in  selecrting  from  the  focts 
otherwise  available. " ' 

Citrovita  argues  that  the  Department 
has  consistendy  distinguished  between 
respondents  who  do  not  coopwate  at  all 
and  those  who  attempt  to  respond  to  the 
Department's  information  requests  but 
cannot  do  so  completely.  As  support  for 
this  assertion,  Citrovita  cites  the  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  from 
Italy,  61  FR  30326,  30329  (June  14, 
1996)  {Pasta  from  Italy:  LTFV 
Investigation);  Roller  Chain,  Other  Than 
Bicycle  from  Japan:  Final  Results  tmd 
Partial  Recission  of  Antidumping  Duty 
Administrative  Review.  63  FR  63671, 
63674  (Nov.  16, 1998)  {Roller  Chain 
from  Japan);  and  Certain  Cut-to-Length  t 
Carbon  Steel  Plate  from  Sweden:  Final 
Results  of  Administrative  Review,  62  FR 
46947, 46948  (Sept.  5, 1997).  Qtrovita 
notes  that  in  the  former  two  cases  the 
Department  assigned  less  adverse  facts 
available  rates  based  upon  a  finding  of 
partial  cooperation,  while  in  the  latter 
case  the  Department  assigned  a  higher 
rate  to  a  respondent  who  failed  to 
cooperate  at  all.  Consistent  with  these 
findings,  Citrovita  contends  that  the 
Department  shoidd  assign  it  and  Branco 
Peres  &cts  available  margins  which  are 
lower  than  the  one  assigned  to  Cambuhy 
and  Frutax.  given  that  they  fully 
participated  in  this  review  by 
submitting  responses  to  the 
Department's  sales  questionnaire,  while 
Cambuhy  and  Frutax  did  not  respond  to 
any  requests  for  information. 

Moreover,  both  respondents  argue 
that,  not  only  was  the  decision  to  use 
adverse  facts  available  imsupported  by 
law  or  Department  practice,  but  also  the 
method  used  to  select  the  facts  available 
margin  was  completely  arbitrary. 
According  to  the  respondents,  die 
Department  should  reconsider  its 
decision  because  the  courts  have  held 
that  the  power  to  use  facts  available 
against  recalcitrant  parties  cannot  be 
uised  arbitrarily.  See  AK  Steel  Corp.,  et 
al.,  V.  United  States,  34  F.  Supp.  2d  756, 
771  (OT  1998). 

Specifically,  the  respondents  note  that 
the  Department  deviated  from  its 
normal  practice  of  applying  the  highest 
margin  ever  foimd  in  the  current  or  any 
prior  segment  of  the  same  proceeding, 
based  on  a  finding  that  the  respondents 
would  benefit  frttm  such  a  policy. 


Branco  Peres  argues  that  in  order  to 
make  this  finding,  however,  the 
Department  treated  the  respondents' 
data  inconsistently,  in  that  it  deemed  it 
reliable  for  certain  purposes  but  not 
others.  For  example,  Branco  Peres 
asserts  that,  while  the  Department  used 
the  data  to:  (1)  Determine  the  extent  of 
the  respondents'  below-cost  sales;  (2) 
determine  the  fact  that  the  calculated 
margin  would  be  higher  than  the  highest 
margin  calculated  in  any  prior  segment 
{i.e.,  2.52  percent);  and  (3)  calciUate 
transaction-specific  margins,  it  did  not 
deem  it  reliable  enough  to  calculate  the 
weighted-average  diunping  margin. 
According  to  Branco  Peres,  the 
Department  failed  to  explain  why  the 
respondents'  information  was 
sufficiendy  reliable  to  justify  departure 
from  normal  procedures,  but  uol 
sufficiently  reliable  to  calculate 
weighted-average  margins. 

Furthermore,  Branco  Peres  argues  that 
the  Department  foiled  to  explain  why 
Citrovita's  price  information  is  a  more 
reliable  indicator  of  Branco  Peres' 
margin  than  Branco  Peres'  own  data, 
especially  given  that  Branco  Peres 
submitted  a  response  to  the 
Department's  supplemental 
questionnake.  wMe  Citrovita  did  not. 
Indeed,  Branco  Peres  argues  that  the 
Department  in  three  separate  instances 
disregarded  manifesUy  better 
information  that  was  on  the  record  in 
favor  of  inferior  information. 
Specifically,  Branco  Peres  asserts  that 
the  Department:  (1)  Used  Citrovita's, 
rather  than  Branco  Peres',  prices  to 
establish  the  dumping  margins  for 
Branco  Peres;  (2)  calculated  the  adverse 
facts  available  margin  using  CEP 
methodology  (because  Citrovita  made 
CEP  sales),  although  Branco  Peres  had 
no  CEP  sales;  and  (3)  calciUated  profit 
using  Branco  Peres'  pre-POR  profits 
when  the  information  on  the  record 
showed  that  neither  Branco  Peres  nor 
Citrovita  was  operating  at  a  profit 
during  the  POK  Branco  Peres  asserts 
that  the  use  of  Qtrovita's  information  is 
impermissible  in  this  instance,  because 
coiuls  have  held  that  the  Department 
may  not  disregard  acceptable 
information  in  favor  of  what  is 
demonstrably  inferior  information.  See 
RautaruukkiOyv.  United  States, 
Consol.  CL  No  97-05-00864,  Slip  Op. 
98-112, 1998  or  LEXIS  109  (Aug.  4, 
1998)  {Rautaruukki). 

Branco  Peres  argues  that,  for  purposes 
of  the  final  residts,  the  Department 
should  determine  its  margin  by 
comparing  net  U.S.  prices  to  the  cost 
information  submitted  by  the  petitioners 
{i.e.,  costs  without  profit).  According  to 
Branco  Peres,  the  margin  resulting  from 
this  comparison  is  sufficiendy  punitive. 


because  it  is  more  than  twice  the  highest 
rate  calcidated  in  any  prior  review. 
Alternatively,  the  respondents  assert 
that  the  Department  should  apply  the 
weight-averaged  rates  calculated,  but 
not  used,  for  each  respondent  for 
purposes  of  the  preliminary  residts. 
These  rates  are  18.33  percent  for  Branco 
Peres  and  22.09  for  Qtrovita.^  The 
respondents  argue  that  these  rates 
would  not  in  any  way  reward  them  for 
not  supplying  information,  because  they 
were  calcidated  using  the  cost  data 
submitted  by  the  petitioners.  According 
to  the  respondents,  because  this  cost 
information  is  overstated,  the  extent  of 
the  dumping  margins  is  overstated  as 
well. 

According  to  the  petitioners,  the 
Department  was  justified  in  using 
adverse  facts  available  for  purposes  of 
the  preliminary  results  because  neither 
respondent  acted  to  the  best  of  its  ability 
in  this  proceeding.  Regarding  Branco 
Peres,  me  petitioners  state  that  this 
company  shoidd  have  known  that  a  cost 
investigation  was  likely  to  be  initiated 
because:  (1)  The  information  used  in  the 
cost  allegation  was  public  information 
based  on  Brazilian  industry  data,  which 
showed  that  the  Brazilian  FCOJ  industry 
was  experiencing  losses  during  the  POR; 
and  (2)  Branco  Peres  had  been  involved 
in  cost  investigations  in  previous 
segments  of  this  proceeding  and, 
therefore,  was  familiar  with  the 
procedures.  The  petitioners  assert  that 
Branco  Peres  intentionally  planned  not 
to  respond  to  a  COP  questionnaire  in 
hopes  of  obtaining  a  minimal  facts 
available  rate.  Moreover,  the  petitioners 
assert  that  Branch  Peres'  reliance  on 
Olympic  Adhesives  is  misplaced, 
because  in  Olympic  Adhesives,  the  coml 
foimd  that  the  Department  incorrectiy 
appUed  total  facts  available  to  a 
respondent  who  did  not  provide 
information  which  had  never  been 
direcUy  requested;  here,  on  the  other 
hand,  Branco  Peres  failed  to  respond  to 
the  Department's  specific  request  for 
cost  information. 

The  petitioners  argue  that  Citrovita's 
claim  that  it  failed  to  submit  a  complete 
response  because  of  the  current 
economic  crisis  in  Brazil  is  similarly 
without  merit.  According  to  the 
petitioners,  if  the  Department  were  to 
allow  a  respondent  to  refuse  to  answer 
questionnaires  on  the  basis  on  national 
economic  problems,  the  entire  process 
of  administrative  reviews  would  be 
compromised. 

Moreover,  the  petitioners  note  that  the 
Act  contains  a  provision  designed  to  aid 


2  The  respondents  argue  that  these  rates  should  be 
adjusted  to  incorporate  the  calculation  changes 
identified  below. 
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c  ompanies  who  encounter  di£ficulties  in 
r  ^ponding  to  the  questionnaire. 
£  pecifically,  section  782(c)  of  the  Act 
s  i^ords  interested  parties  in  a  review  the 
Opportunity  to  notify  the  Department 
len  they  are  imable  to  submit  the 
formation  requested,  and  requires 
t))em  to  provide  suggested  alternatives 
f^  submitting  the  information.  The 
I  i^titioners  note  that  Citrovita  not  only 
f  3«led  to  inform  the  Department  of  any 
(|l£Eiadties  in  responding  to  the 
"nestionnaires  prior  to  withdrawing 
>m  the  review,  but  it  also  suggested  no 
ematives  for  completing  the 
ponses.  Furthermore,  the  petitioners 
isert  that  Citrovita  did  not  explain  why 
had  sufficient  staff  to  complete  the 
tial  sales  questionnaire  response,  but 
t>t  the  supplemental  and  COP 
dnestionnaires. 

[  The  petitioners  state  that  the 
ip  apartment  acted  completely  within  its 
d:  scretion  in  selecting  the  rate  to  use  as 
adverse  facts  available  for  Branco  Peres 
4ttd  Citrovita.  Regarding  Branco  Peres' 
^itgument  that  the  Department  should 
~  ive  used  its  own  iufonuation  in  order 
calcudate  a  margin,  the  petitioners 
ite  that  the  SAA  at  page  869  does  not 
juire  the  Department  to  prove  that  the 
&|cts  available  margin  is  based  on  the 
1  ^st  alternative  information.  Rather,  the 
petitioners  state  that  this  section  of  the 
merely  requires  that  the 
brmation  or  inferences  used  as  facts 
ailable  be  reasonable  under  the 

stances.  Fiuther,  the  petitioners 
te  that  both  the  GATT  and  the  URAA 

the  Department  to  consider  the 
ent  to  which  a  party  may  benefit 
m  its  own  lack  of  cooperation.  The 
j^etitioners  argue  that  in  this  case  the 
mspondents'  failure  to  respond  to  the 
Department's  cost  questionnaire  could 
I  ti  due  in  part  to  the  respondents' 
( xpectations  that  they  would  receive  a 
er  rate  by  not  cooperating. 

rding  to  the  petitioners,  the 
brmation  selected  for  facts  available 
!  hould  take  this  possibility  into 
i  (^count. 
Regarding  Branco  Peres'  assertion  that 
information  is  reliable  since  the 
partment  used  it  in  part,  the 
titioners  assert  that  the  Department 
iver  made  a  determination  ^t  this 
brmation  was  fully  accxu^te.  Rather, 
le  petitioners  maintain  that  the 
Department  simply  used  this 
i  riformation  to  determine  if  there  were 
seasonable  grounds  to  initiate  a  cost 

ivestigation.  According  to  the 
petitioners,  the  level  of  the  reliance  on 
s  eauBcy  and  detail  of  information  for 
I  [largin  calculation  purposes  is  much 
{ leater  than  for  the  purpose  of 
determining  the  extent  of  sales  below 
the  COP.  Finally,  the  petitioners  assert 


that  the  use  of  information  for  one 
piupose  does  not  necessarily  make  it 
reliable  for  a  completely  different 
purpose.  Consequently,  the  petitioners 
argue  that,  even  if  Branco  Peres'  sales 
information  were  somehow  more 
reliable  than  Citrovita's,  the  Department 
was  still  well  within  its  discretion  in 
this  case  to  choose  which  fects  available 
rate  to  apply  and  to  make  an  adverse 
inference  in  doing  so. 

DOC  Position 

We  disagree  with  the  respondents,  in 
part.  We  find  that  our  determination  to 
rely  on  adverse  facts  available  is 
reasonable,  supported  by  evidence  on 
this  record,  and  otherwise  in  accordance 
with  law  (as  discussed  below). 
Nonetheless,  we  have  reconsidered  the 
methodology  used  to  select  the  adverse 
facta  available  margin  for  Branco  Peres. 
For  purposes  of  the  final  results,  we 
assigned  this  company  the  highest 
transaction-specific  margin  generated 
using  its  own  data. 

According  to  section  776(a)  of  the  Act, 
the  Department  shall  use  the  facts 
otherwise  available  in  reaching  a 
determination  if: 

(1)  Necessary  information  is  not 
available  on  the  record,  or 

(2)  An  interested  party  or  any  other 
person — 

(A)  Withholds  information  that  has 
been  requested  by  the  administering 
authority  or  the  Commission  under  this 
title, 

(B)  Fails  to  provide  such  information 
by  the  deadlines  for  submission  of  the 
information  or  in  the  form  and  manner 
requested,  subject  to  subsections  (c)(1) 
and  (e)  of  section  782, 

(C)  Significandy  impedes  a 
proceeding  under  this  title,  or 

(D)  provides  such  information  but  the 
information  cannot  be  verified  as 
provided  in  section  782(1). 

In  this  proceeding,  both  Branco  Peres 
and  Citrovita  submitted  an  apparently 
complete  response  to  the  initial  sales 
questionnaire.  However,  neither 
responded  to  the  Department's  request 
for  COP  and  CV  information.  Moreover, 
Citrovita  also  did  not  respond  to  the 
supplemental  sales  questionnaire.  While 
we  may  have  been  able  to  "fill  in  the 
gaps"  in  Citrovita's  sales  data  without  a 
supplemental  response,  we  were  imable 
to  do  so  with  respect  to  the  COP/CV 
data.  This  information  is  vital  to  our 
dumping  analysis,  because:  (1)  It 
provides  the  basis  for  determining 
whether  comparison  market  sales  can  be 
used  to  calculate  normal  value;  and  (2) 
in  certain  instances  (e.g.,  when  there  are 
no  comparison  market  sales  made  at 
prices  above  the  COP),  it  is  used  as  the 
basis  of  NV  itself.  In  cases  involving  a 


sales-below-cost  investigation,  as  in  tUs 
case,  lack  of  COP/CV  inforniation 
renders  a  company's  response  so 
incomplete  as  to  be  unuseable.  See,  e.g., 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Plate  in  Coils  from  Canada.  64  FR  15457 
(Mar.  31, 1999)  [Plate  from  Canada); 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  76,  82  (Jan.  4, 1999): 
Notice  of  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review:  Canned 
Pineapple  Fruit  From  Thailand,  63  FR 
43661,  43664  (Aug.  14, 1998)  (Pineapple 
from  Thailand);  Rebarfrom  Turkey,  62 
FR  at  9737-3738;  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From 
Sweden:  Final  Results  of  Antidumpistg 
Duty  Administrative  Review.  62  FR 
18396.  18401  (Apr.  15,  1997). 

Accordingly,  because  both  companies 
failed  to  submit  information  which  was 
not  only  specifically  requested  by  the 
Department  but  was  also  fundamental  to 
the  dumping  analysis,  we  find  that  they 
withheld  information  necessary  to  reach 
a  determination  and/or  significantly 
impeded  the  proceeding.  Consequently, 
we  have  assigned  these  companies 
margins  based  on  total  facts  available,  as 
required  by  sections  776(a)(2)(A)  and  (C) 
of  the  Act. 

According  to  section  776(b)  of  the 
Act,  if  the  Department  finds  that  an 
interested  party  faib  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information,  the 
Department  may  use  an  inference  that  is 
adverse  to  the  interests  of  that  party  in  . 
selecting  bom  the  facts  otherwise 
available.  We  have  determined  that  the 
respondents  did  not  act  to  the  best  of 
their  ability  in  this  proceeding,  as 
required  by  section  776(b)  of  the  Act, 
because  we  find  that  the  failure  to 
provide  the  information  requested  was 
not  beyond  either  respondent's  control. 

Regarding  Branco  Peres,  we  note  that 
this  company  possessed  the  information 
necessary  to  complete  the  review  at  the 
time  that  the  review  was  initiated.  At 
initiation,  the  information  was  within 
Branco  Peres'  control.  Although  Branco 
Peres  subsequently  maintained  control 
of  the  sales  data  only,  there  is  no 
evidence  to  indicate  that  it  was  outside 
Branco  Peres'  ability  to  maintain  control 
over  the  data  necessary  to  respond  to 
the  cost  questionnaire.  As  wiUi  its  sales 
data,  the  company  could  have  made  an 
adequate  provision  to  retain  this  cost 
data.  Not  only  was  Branco  Peres  aware 
that  the  possibility  of  a  cost 
investigation  existed  (in  light  of  its 
participation  in  cost  investigations  in 
previous  segments  of  this  proceeding). 
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but  it  should  have  been  aware  that  such 
an  investigation  was  likely,  given  that 
the  information  used  in  the  cost 
allegation  was  public  information  based 
on  Brazilian  industry  data. 

Furthermore,  although  Branco  Peres' 
fectual  circumstances  changed  during 
the  course  of  the  review,  this  does  not 
relieve  Branco  Peres  of  the  obligation  to 
attempt  to  comply,  to  the  best  of  its 
ability,  with  the  request  for  information. 
In  this  case,  Branco  Peres  provided  no 
evidence  that  it  attempted  to  obtain  the 
cost  information  necessary  to  complete 
the  review.  Finally,  we  note  that  section 
782(c)  of  the  Act  affords  interested 
parties  in  a  review  the  opportunity  to 
notify  the  Department  when  they  are 
unable  to  submit  the  information 
requested,  and  requires  them  to  provide 
suggested  alternatives  for  submitting  the 
in^mation.  Although  Branco  Peres 
notified  the  Department  of  its  piuported 
inability  to  submit  the  information,  it 
provided  no  suggestions  for  submitting 
alternative  information.  See,  e.g..  Notice 
of  Final  Results  and  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review:  Certain  Pasta  From  Turkey.  63 
FR  68429,  68429  CDecember  11, 1998); 
and  Notice  of  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review:  Certain  Pasta 
From  Italy.  64  FR  6615,  6616  (Feb.  10, 
1999)  [Pasta  from  Italy).  Consequently, 
we  find  that  Branco  Peres  did  not  act  to 
the  best  of  its  ability  in  this  proceeding. 

For  the  foregoing  reasons,  we  find  tmtt 
Branco  Peres'  reliance  on  Olympic 
Adhesives  is  misplaced.  In  Olympic 
Adhesives.  the  respondent  failed  to 
provide  information  which  had  never 
been  directly  requested  by  the 
Department  and  had  never  existed. 
Here,  there  is  no  dispute  that  the 
information  exists.  Moreover,  the 
information  was  directly  requested  by 
the  Department;  Branco  Peres  simply 
did  not  provide  it;  nor  did  it  attempt  to 
provide  reasonable  altwnative 
information. 

Regarding  Qtrovita,  we  note  that  this 
company  possessed  the  sales  and  cost 
information  requested  by  the 
Department,  but  it  opted  to  withdraw 
from  the  review  rather  than  to  submit 
this  information.  In  its  withdrawal 
letter,  Citrovita  stated: 

(t)he  Department's  recent  decision  to  initiate 
a  sales  below  cost  investigation  will  make  it 
extremely  difficult,  if  not  impossible,  for 
Qtrovita  to  complete  the  required  responses 
within  the  time  frame  allotted.  The  current 
economic  crisis  in  Brazil  has  forced  us  to 
maintain  the  bare  minimum  of  staff  and  we 
simply  do  not  have  the  personnel  resources 
to  dedicate  to  completing  the  review. 

It  is  clear  from  this  statement  that 
Citrovita  made  a  conscious  decision  not 


to  allocate  any  more  resources  to 
participating  in  this  review.  Although 
Citrovita  cites  the  deadlines  for 
submitting  its  responses,  it  did  not 
request  an  extension  of  these  deadlines. 
Indeed,  had  Citrovita  requested  such  an 
extension,  the  company  could  have 
reasonably  expected  that  the 
Department  woidd  grant  it.  given  that 
Citrovita  had  requested  and  received 
extensions  for  filing  both  its  initial  and 
supplemental  sales  responses  in  this 
review. 

Moreover,  we  find  Citrovita's 
concerns  related  to  staffing 
unpersuasive.  We  note  that  Citrovita 
was  able  to  submit  its  initial 
questionnaire  response  without  raising 
similar  staffing  concerns.  Acceptance  of 
Citrovita's  argument  in  this  proceeding 
would  be  tantamount  to  giving 
companies  the  option  not  to  dedicate 
their  resources  to  response  preparation, 
which  would  have  the  practical  effect  of 
waiving  the  requirement  that  companies 
submit  cost  responses  at  all.  The 
Department  has  a  long-standing  practice 
of  denjring  these  types  of  administrative 
burden  arguments.  See,  e.g..  Pasta  from 
Italy.  Plate  firom  Canada.  Roller  Chain 
from  Japan,  and  Pineapple  from 
Thailand. 

Nonetheless,  Congress  recognized  that 
on  occasion  respondents  may 
experience  legitimate  difficidties  in 
collecting  information.  The  SAA 
indicates  that  the  Department  has  the 
discretion  to  modify  its  request  for 
information  if  promptly  asked  to  do  so 
by  an  interested  party,  to  avoid 
imposing  an  unreasonable  burden  on 
the  party.  Specifically,  the  SAA  states 
that  the  Department: 

Will  take  due  account  of  difficulties 
experienced  by  parties,  particularly  small 
companies,  in  supplying  information,  and 
will  provide  such  assistance  as  (the 
Department  considers]  practicable  *  *  * 
Section  782(c)(1)  is  intended  to  alleviate 
some  of  the  difficulties  encountered  by  small 
firms  and  firms  in  developing  countries, 
particularly  with  regard  to  the  submission  of 
data  in  computerized  form.  It  is  not  intended 
to  exempt  small  firms  fmm  the  requirements 
of  the  antidumping  and  countervailing  duty 
laws. 

SAA  at  864  and  865  (emphasis  added). 
As  noted  in  the  SAA,  section  782(c)  of 
the  Act  directs  the  Department  to 
mitigate  the  burden  imposed  on 
respondents  under  certain 
cinnimstances  (e.g.,  when  a  company  is 
unable  to  submit  data  in  the  appropriate 
computer  format).  It  is  clear  from  the 
SAA,  however,  that  Congress  did  not 
intend  the  Department  to  exempt  firms 
from  submitting  questionnaire 
responses  because  the  preparation  of 
these  responses  woidd  place  an 


imreasonable  administrative  burden  on 
respondents. 

Although  section  782(c)(1)  of  the  Act 
allows  the  Department  to  consider  the 
ability  of  the  respondent  to  submit 
information,  Citrovita  did  not  attempt  to 
invoke  this  provision.  Specifically, 
Citrovita  did  not  request  that  the 
£)epartment  modify  its  reporting 
requirements  to  alleviate  its 
administrative  burden,  nor  did  it 
provide  any  alternative  solutions.  It 
merely  withdrew  irom  the  proceeding. 
Thus,  we  find  that  Citrovita  was  not 
unable  to  respond  to  our  information 
requests;  it  was  simply  imwilling  to  do 
so.  ConsequenUy,  we  also  find  that 
Citrovita  did  not  act  to  the  best  of  its 
ability  in  this  review. 

Accordingly,  we  have  made  an 
adverse  infetence  in  selecting  the 
margins  for  both  respondents  for 
purposes  of  the  final  results.  Section 
776(b)  of  the  Act  provides  that  the 
Department  may  use  the  following 
sources  of  information  in  making 
adverse  inferences: 

(1)Th«p«tition, 

(2)  A  final  determination  in  the 
investigation  under  this  title, 

(3)  Any  previous  review  under  section 
751  or  determination  under  section  753, 
or 

(4)  Any  other  information  placed  on 
the  record. 

In  this  case,  in  accordance  with 
section  776(b)(4)  of  the  Act,  we  have 
continued  to  use  the  data  on  the  record 
of  this  proceeding  as  adverse  facts 
available.  Specifically,  we  used  the  data 
supplied  by  the  petitioners  in  the  cost 
allegation,  as  well  as  the  sales  data 
provided  by  Branco  Peres  and  Citrovita, 
to  calculate  sales-specific  dumping 
margins.  We  then  selected  as  the  &ct8 
available  rate  for  each  company  the 
highest  transaction-specific  margin 
generated  using  its  own  data. 

We  disagree  with  the  respondents  that 
the  methodology  used  to  select  the  facts 
available  margins  is  arbitrary.  In 
choosing  these  margins,  we  looked  to 
the  SAA  for  guidance.  Specifically,  the 
SAA  states: 

Where  a  party  has  not  cooperated,  Cktmmerce 
and  the  Commission  may  employ  adverse 
inferences  abbut  missing  information  to 
ensure  that  the  party  does  not  obtain  a  more 
fovorable  result  by  failing  to  cooperate  than 
if  it  had  cooperated  fully.  In  employing 
adverse  inferences,  one  factor  the  agencies 
will  consider  is  the  extent  to  which  a  party 
may  benefit  from  its  own  lack  of  cooperation. 

SAA  at  870  (emphasis  added). 

As  noted  in  the  "Facts  Available" 
section  of  this  notice,  the  data  on  the 
record  indicates  that  the  respondents 
were  dumping  during  the  POR  at  rates 
higher  than  the  highest  rate  ever 


Federal  Register/Vol.  64.  No.  154 / Wednesday,  August  11,  ig99/Notices 


43657 


<  I  Jtermined  in  any  other  segment  of  this 
iroceeding.  For  this  reason,  we  find  that 
ilsigning  them  the  highest  rate  ever 
( letermined  would  allow  the 
I  espondents  to  benefit  itoxn  their  lack  of 
I  :ooperation. 

rSimilarly,  we  find  that  using  the  data 
i  n  the  cost  allegations  to  calculate 
I  :pmpany-specific  weighted-average 
( uunping  margins  potentially  woiild 
ow  the  respondents  to  benefit, 
ntrary  to  the  respondents'  assertions, 
ere  is  no  evidence  on  the  record  that 
e  costs  in  these  allegations  were 
erstated.  Rather,  we  find  that  it  is 
nally  likely  that  these  costs  are 
derstated  with  respect  to  Branco 
>^re8  and  Citrovita,  because  they  are 
iksed  on  average  data  from  the  Brazilian 
■JCOJ  industry,  which  is  comprised  of 
>th  high-and  low-cost  producers.  Thus, 
e  find  that  the  use  of  this  information 
not  adverse  to  the  respondents. 
According  to  the  SAA,  at  869,  there  is 
requirement  that  the  information 
~  as  facts  available  be  the  best 
temative  information.  Rather,  the  SAA 
erely  requires  that  the  facts  available 
reasonable  to  use  imder  the 

stances.  As  we  discussed  above, 
e  highest  company-specific  margin  is 
reasonable  use  of  facts  available.  ^ 
We  disagree  with  Branco  Peres  that 
e  Department  may  not  disregard  its 
es  information  because  the 
partment  has  not  only  deemed  this 
brmation  reliable,  but  this 
J  iformation  meets  the  requirements  of 
section  782(e)  of  the  Act.  We  find  that 
:  ranco  Peres'  argmnents  are  without 
]  lerit,  because,  in  situations  involving 
:  le  application  of  total  facts  available,  it 
i  t  the  Department's  practice  to  evaluate 
i  'hether  a  respondent's  data  in  toto 
i  lould  be  disregarded  imder  section 
792(e)  of  the  Act.  Given  the  fact  that 
ranco  Peres  did  not  submit  a  complete 
;  uestionnaire  response,  the  five 
:  jquirements  of  section  782(e)  of  the  Act 
/  rere  not  met.  Therefore,  the  Department 
i  I  not  required  to  use  this  information. 
i  ee,  e.g..  Pineapple  from  Thailand  and 
C  'ertain  Welded  Corfcon  Steel  Pipes  and 
]  ubes  From  Thailand:  Final  Results  of 
f  ntidumping  Duty  Administrative 
'  eview,  62  FR  53808,  53819-20  (Oct. 
IJB,  1997). 

Moreover,  although  we  have 
intimately  reached  the  same  conclusion, 
» re  also  disagree  with  Branco  Peres' 


'  We  disagree  with  Branco  Peres  that  we  should 
:  ilculate  this  dumping  margin  without 
J  icorporating  an  element  for  CV  profit.  Because  our 
:  ilculations  show  that  Branco  Peres  made 
:  )mparison  market  sales  in  the  ordinary  course  of 
1  ade  during  the  POR,  we  have  used  the  profit 
i  srived  from  these  sales  in  the  computation  of  CV 
'( ir  Branco  Peres.  For  fiirther  discussion,  see 
1  omment  2  below. 


rationale  as  to  why  the  Department 
should  not  base  its  margin  on  Citrovita's 
data  in  this  review.  We  note  that  in 
certain  cases  it  may  be  appropriate  to 
base  the  facts  available  rate  for  one 
respondent  on  another  company's 
margin.  However,  in  such  instances  the 
Department  does  not  attempt  to  assign 
rates  of  companies  who  are  similarly 
situated  to  the  non-cooperating 
respondent,  nor  do  we  take  into  account 
whether  these  companies  primarily 
made  EP  or  CEP  sales.  See,  e.g.. 
Extruded  Rubber  Thread  from  Malaysia; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  12752, 
12763  (Mar.  16, 1998).  Furthermore,  we_ 
find  that  Branco  Peres'  citation  to 
Rautaruukki  equally  does  not  apply 
here,  because  the  court  in  that  case 
merely  held  that  the  Department  may 
not  continue  to  use  as  facts  available 
any  rates  which  were  subsequently 
invalidated  on  remand.  Rather,  the  court 
mandated  that  the  Department  must  use 
the  updated  rates  when  choosing 
margins  in  proceedings  involving  facts 
available. 

Nonetheless,  we  agree  that  we  should 
base  Branco  Peres'  margin  on  its  own 
data.  This  data  has  probative  value  and 
is  sufficiently  adverse. 

Finally,  we  disagree  with  Citrovita's 
argument  that  the  Department  should 
assign  it  a  rate  which  is  less  adverse 
than  the  margins  assigned  to  those 
companies  who  did  not  respond  at  all. 
While  we  acknowledge  that  the 
Department  has,  in  other  proceedings, 
assigned  less  adverse  rates  in  instances 
where  a  respondent  has  made  a 
sufficient  effort  to  cooperate  (see,  e.g.. 
Pasta  from  Italy:  LTFV  Investigation), 
we  do  not  consider  it  appropriate  to  do 
so  here.  Citrovita  essentially  terminated- 
its  participation  in  the  review,  foiling  to 
respond  at  aU  to  the  COP/CV  section  of 
the  questionnaire.  Moreover,  in  order  to 
assign  difiierent  rates  to  the  "less 
cooperative"  respondents  in  this  case, 
the  Department  would  be  required  to 
either:  (1)  Assign  lower  margins  than  we 
consider  suitable  to  Branco  Peres  and 
Qtrovita;  or  (2)  select  a  more  adverse 
rate  for  Cambuhy  and  Frutax.  Neither  of 
these  options  is  appropriate. 

Although  there  are  more  adverse  rates 
available  to  the  Department,  use  of  these 
rates  would  require  us  to  resort  to  the 
data  in  the  petition.  Given  the  facts  that: 
(1)  The  data  on  the  record  is  more 
probative  of  current  conditions  than  is 
the  data  contained  in  the  petition;  (2) 
unlike  in  many  cases,  this  data  can 
actually  be  used  to  calculate  dumping 
margins;  '*  and  (3)  we  have  determined 


that  the  rates  calculated  using  the  facts 
available  are  sufficiently  high  to 
encourage  participation  in  future 
segments  of  the  proceeding,  we  find  that 
there  is  no  need  to  resort  to  the  petition 
in  this  segment. 

Comment  2:  CV  Profit  Calculation  for 
Citrovita 

For  ptuposes  of  the  preliminary 
residts,  the  Department  based  the  CV 
profit  rate  on  information  contained  in 
the  1995  public  financial  statements  of 
Branco  Peres,  because  these  were  the 
most  recent  financial  statements 
available  to  the  Department  showing  a 
profit  on  the  sale  of  FCOJ.  Citrovita 
argues  this  methodology  is  not  in 
accordance  with  the  statute  because  the 
Department  ignored  Citrovita's  own 
income  statement  in  favor  of  another 
producer's  pre-POR  data. 

In  support  of  its  position,  Citrovita 
cites  section  773(e)(2)(B)  of  the  Act, 
which  provides  the  following  three 
alternatives  for  calculating  CV  profit 
when  there  are  no  home  market  sales  in 
the  ordinary  course  of  trade: 

(i)  The  actual  amoimts  incurred  and 
realized  by  the  specific  exporter  or 
producer  being  examined  *  *  *  in 
connection  with  the  production  and 
sale,  for  consumption  in  the  foreign 
cotutry,  of  merchandise  that  is  in  the 
same  general  category  of  products  as  the 
subject  merchandise; 

(ii)  The  weighted  average  of  the  actual 
amounts  incurred  and  realized  by 
exporters  or  producers  that  are  subject 
to  the  *   *   *  ^e^^w  (other  than  the 
exporter  or  prodilcer  described  in  clause 
(i))  *  *  *  in  connection  with  the 
production  and  sale  of  a  foreign  like 
product,  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country; 
or 

(iii)  the  amoimts  *  *  *  based  on  any 
other  reasonable  method,  except  that  the 
amount  of  profit  may  not  exceed  the 
amoimt  normally  realized  by  exporters 
or  producers  (other  than  the  exporter  or 
producer  described  in  clause  (i))  in 
connection  with  the  sale,  for 
consumption  in  the  foreign  country,  of 
merchandise  that  is  in  the  same  general 
category  of  products  as  the  subject 
merchandise. 

According  to  Citrovita,  the 
Department  correctly  did  not  invoke 
subsection  (i)  above,  because  it  found 
that  Citrovita  made  all  of  its  home 
market  sales  at  ppces  below  the  QPP. 
However,  Citrovita  maintains  that  the 
Department  erred  in  using  Branco  Peres' 
financial  statements  because  Branco 


*  Although  the  respondents  failed  to  respond  to 
the  cost  questionnaire,  complete  cost  information 


exists  on  this  record.  Specifically,  the  cost 
allegation  contains  costs  for  100  percent  of  the 
products  sold  by  Branco  Pires  and  Qtrovita. 
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Peres  did  not  have  home  market  sales  of 
rcOJ,  as  required  by  both  subsections 
(ii)  and  (iii).  Moreover,  Citrovita  notes 
that  these  financial  statements  reflected 
worldwide  sales  which  were  made  two 
years  prior  to  the  instant  period  of 
review. 

Citrovita  asserts  that,  because  the 
requirements  of  subsections  (ii)  and  (iii) 
cajonot  be  met  due  to  the  absence  of 
appropriate  data  on  the  record,  the 
Department  should  calculate  the  CV 
profit  rate  based  on  the  combined 
income  statement  of  Citrovita  and 
Votorantrade,  Citrovita's  affiliated 
exporter.  Alternatively,  Qtrovita  argues 
that,  should  the  Department  disregard 
these  statements  because  they  reflect  a 
combined  loss,  the  Department  should 
use  only  Votorantrade's  income 
statement  because  this  statement  shows 
a  profit.  According  to  Citrovita,  the 
Department  would  be  justified  in  using 
Citrovita's  own  experience  to  calculate 
the  CV  profit  rate  because  the  SAA,  9t 
841,  states  that  "in  situations  whne  the 
producer  and  exporter  are  separate 
companies,  the  Administration  intends 
that  Commerce  may  continue  to 
calculate  constructed  value  based  on  the 
total  profit  and  total  SG&A  expenses 
realized  and  incurred  by  both 
companies." 

The  petitioners  disagree,  asserting 
that  the  Department  acted  within  its 
discretion  in  selecting  the  CV  profit  rate. 
According  to  the  petitioners,  section 
776(b)  of  the  Act  authorizes  the 
Department  to  use  information  derived 
from  previous  administrative  reviews 
when  drawing  adverse  inferences. 
Furthermore,  the  petitioners  assert  that 
there  was  no  reason  for  the  Department 
to  rely  on  secondary  information  from 
one  of  Citrovita's  affiliated  parties  when 
it  had  an  actual  profit  figure  from 
another  respondent  engaged  directly  in 
FCOJ  production. 

DOC  Position 

We  disagree  with  Citrovita  and  as  part 
of  oiu  adverse  facts  available 
determination  we  have  continued  to 
base  CV  profit  on  the  1995  financial 
statements  of  Branco  Peres.  Based  on 
the  residts  of  our  analysis,  we  foimd 
that  Citrovita  made  no  home  market 
sales  in  the  ordinary  course  of  trade 
during  the  POR.  According  to  section 
773(e)(2)(B)  of  the  Act,  the  Department 
has  three  alternatives  for  calculating  CV 
profit  in  these  circumstances. 
Specifically,  section  773(e)(2)(B)  directs 
the  Department  to  use:  (1)  "The 
respondent's  own  profits  earned  on 
home  market  sales,  made  in  the 
ordinary  course  of  trade,  of  the  same 
general  category  of  merchandise;  (2) 
another  respondentSe  profits  earned  on 


home  market  sales,  made  in  the 
ordinary  course  of  trade,  of  the  foreign 
like  product;  or  (3)  profits  based  on  any 
other  reasonable  method,  as  long  as  they 
do  not  exceed  the  amoimt  normally 
realized  on  home  market  sales  by  other 
exporters  or  producers  of  the  same 
general  category  of  merchandise. 
However,  the  liepartment  is  not 
required  to  follow  any  of  these 
approaches,  given  that  we  have  made  a 
determination  to  base  the  respondents' 
margins  on  adverse  facts  available. 

Moreover,  contrary  to  Citrovita's 
assertion,  the  Department  has 
interpreted  section  773(e)(2)  of  the  Act 
as  requiring  a  positive  amoimt  for  profit 
in  the  calculation  of  CV.  Although  the 
URAA  and  the  subsequent  revisions  to 
U.S.  law  eliminated  the  use  of  a 
minimiim  profit,  it  did  not  eliminate  the 
presumption  of  a  profit  element 
altogether.  For  a  discussion  of  the 
reasoning  behind  our  interpretation  in 
this  area,  see  Silicomanganese  from 
Brazil,  Final  Results  of  Antidumping 
Administrative  Review.  62  FR  37877- 
37878  (July  15, 1997).  Consequently, 
contrary  to  Citrovita's  assertions,  the 
DefMirtment  cannot  use  the  combined 
income  statements  of  Citrovita  and 
Votorantrade  to  determine  Citrovita's 
profit,  because  these  statements  show  a 
loss. 

We  also  disagree  with  Citrovita  that 
we  can  base  profit  on  the  income 
statement  of  Votorantrade  alone.  As 
Citrovita  correcUy  noted,  the  SAA 
states: 

In  situations  where  the  producer  and 
exporter  are  separate  companies,  the 
Administration  intends  that  Commerce  may 
continue  to  calculate  total  profit  and  total 
SG&A  expenses  realized  and  incurred  by 
both  companies. 

SAA  at  841.  Thus,  the  SAA  directs  the 
Department  to  use  combined  data  in 
cases  where  the  producer  and  exporter 
are  separate.  In  any  event,  however,  we 
find  that  it  would  be  inappropriate  to 
use  Votorantrade's  data,  because  this 
company  appears  to  function  as  a 
middle  man  between  Citrovita  and  its 
U.S.  affiliate.  Thus,  the  profit  shown  on 
this  income  statement  is  merely  an 
intra-corporate  profit,  because  it  is 
derived  in  large  part  bom  transactions 
between  affiliated  parties. 

Because  we  are  precluded  from 
determining  profit  under  the 
methodology  advocated  by  Citrovita,  we 
have  continued  to  base  the  amount  of 
profit  on  the  facts  available  under  the 
methodology  used  for  purposes  of  the 
preliminary  results.  Spedfically,  we 
have  continued  to  use  the  most  recent 
financial  statements  available  to  the 
Department  showing  a  profit  on  the  sale 


of  FCOJ.  We  find  that  this  method  is 
reasonable,  because  these  financial 
statements  are  for  the  sale  of  the  foreign 
like  product  in  question.  Moreover,  we 
find  that  these  financial  statements 
continue  to  have  probative  value, 
because  the  profit  percentage  computed 
from  them  is  comparable  to  the  profit 
percentage  computed  using  the 
proprietary  data  submitted  by  Branco 
Peres  in  this  administrative  review.  See 
the  memorandtun  to  the  file  from  Sergio 
Gonzalez  regarding  this  topic,  dated 
August  4, 1999.  Finally,  we  find  that 
this  method  does  not  conflict  with  the 
intent  of  the  Act,  because:  (1)  This 
alternative  does  not  require  that  profit 
be  determined  on  home  market  sales; 
and  (2)  there  is  no  information  available 
to  use  in  determining  the  profit  "cap." 
See  thu  SAA  ul  841. 

Comment  3:  CEP  Profit  Calculation  for 
Citrovita 

For  purposes  of  the  preliminary 
results,  the  Department  also  based  the 
CEP  profit  rate  for  Qtrovita  on  the  1995 
financial  statements  of  Branco  Peres. 
According  to  Citrovita,  this 
methodology  is  contrary  to  law,  as  well 
as  a  direct  contradiction  of  Department 
policy  as  set  forth  in  the  SAA- 
Specifically,  Citrovita  notes  that  the 
SAA  states,  at  155,  that  "if  there  is  no 
profit  to  be  allocated  (because  the 
affiliated  entity  is  operating  at  a  loss  in 
the  United  States  and  foreign  markets) 
Commerce  will  make  no  adjustment 
under  section  772(d)(3)"  of  the  Act.  In 
addition,  Citrovita  cites  to  section  772(f) 
of  the  Act,  which  requires  the 
Department  to  use  total  actual  profit  in 
calctdating  the  CEP  profit  deduction. 

Citrovita  asserts  that  its  own  financial 
statements  show  that  the  company 
operated  at  a  loss  diuing  1997. 
liierefore,  Citrovita  argues  that  the 
Department  should  make  no  adjustment 
to  U.S.  price  for  CEP  profit  for  purposes 
of  the  fhial  results. 

DOC  Position 

Section  772(f)(1)  of  the  Act  states  that 
the  Department  will  calctilate  CEP  profit 
by  multiplying  the  total  actual  profit  by 
the  applicable  percentage  of  U.S. 
expenses  to  total  expenses.  According  to 
section  772(f)(2)(D)  of  the  Act,  "total 
actual  profit"  is  defined  as  the  total 
profit  earned  by  the  foreign  producer, 
exporter,  and  affiliated  parties  with 
respect  to  the  sale  of  the  same 
merchandise  for  which  total  expenses 
are  determined. 

Because  the  data  on  the  record  shows 
that  Citrovita  operated  at  an  aggregate 
loss  in  its  home  and  U.S.  markets  during 
the  POR,  we  have  made  no  adjustment 
for  CEP  profit  for  purposes  of  the  final 
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1 1  isults,  in  accordance  with  section 
'72(f)(1)  of  the  Act. 

Comment  4:  CEP  Offset 

Citrovita  argues  that  the  Department 
]  aproperly  denied  it  a  CEP  offset  for 
]  urposes  of  the  preliminary  results. 
!|[trovita  maintains  that  it  is  entitled  to 
CEP  offset  in  accordance  with  19  CFR 
t^l.412(f)  because:  (1)  It  does  not  sell  in 
]  le  home  market  at  a  level  of  trade  that 
:  $  comparable  to  the  CEP  level  of  trade; 
d  (2)  it  cannot  quantify  a  level  of 
de  adjustment.  According  to 
trovita,  this  offset  should  equal  total 
me  market  indirect  selling  expenses, 
pped  by  the  amoimt  of  indirect  selling 
I  j^penses  inciirred  on  U.S.  sales. 

'Position 

We  disagree.  Section  351.412(f)  states 
it  the  Department  will  grant  a  CEP 
'set  only  under  the  following 
nditions:  (1)  NV  is  compared  to  CEP; 
)  NV  is  determined  at  a  more 
vanced  level  of  trade  than  the  level 
^ade  of  the  CEP;  and  (3)  despite  the  fact 
hat  a  person  has  cooperated  to  the  best 
x  its  ability,  the  data  available  do  not 
:  rovide  an  appropriate  basis  to 
i  Btermine  whether  the  difference  in 
( ivel  of  trade  affects  price 
:  smparability.  In  this  case,  we  find  that 
]  either  of  the  second  two  criteria  has 
]  sen  met.  Specifically,  we  note  that 
'.  lere  is  no  information  on  the  record  to 
!  stablish  that  NV  is  at  a  more  advanced 
fvel  of  trade  than  the  CEP.  Moreover, 
e  have  found  that  Citrovita  has  not 
operated  to  the  best  of  its  ability  in 
s  administrative  review.  [See 
'omment  1.)  Consequently,  we  find  that 
Jitrovita  is  not  entitled  to  a  CEP  offset 
i  ir  purposes  of  the  final  results. 

Inal  Results  of  Review 

As  a  residt  of  our  review,  we  find  that 
Ite  following  margins  exist  for  the 
:  eriod  May  1, 1997,  through  April  30, 
L998: 


■  ranco  Peres  Citrus,  S.A  

ijambuhy    Citrus    Comerctal    c 

Exportadora  Ltda  

Citrovita  Agro  IrxJustrial  S.A 

=  rutax  Industrie  e  Coinercio  Ltda 


Manufacturer/exporter 


Margin 
percent 


39.18 

63.55 
63.55 
63.55 


The  Department  shall  determine,  and 
he  Customs  Service  shall  assess, 
i  atidumping  duties  on  all  appropriate 
9  itries.  The  duty  assessment  rates  for 
1  aporters  of  subject  merchandise  will 
]e  those  rates  listed  above.  These  rates 
V  ill  be  assessed  uniformly  on  all  entries 
:  f  FCOJ  made  during  the  POR.  The 
;  epartment  will  issue  appraisement 


instructions  directly  to  the  Customs 
Service.  '' 

Further,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  frozen  concentrated  orange 
juice  from  Brazil  entered,  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  the  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Act:  (1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  the  rates  for 
those  firms  as  stated  above;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  LTFV  investigation, 
but  the  mcuiuractarer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufactiu'er  of  the  merchandise;  and 
(4)  the  cash  deposit  rate  for  all  other 
manufactxirers  or  exporters  will 
continue  to  be  1.96  percent,  the  all 
others  rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement - 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  AJPO  in  accordance 
with  section  351.305(a)(3)  of  the 
£)epartment's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  section 
777(i)  of  the  Act  (19  U.S.C.  1677f(i)), 
and  19  CFR  351.210(c). 


Dated:  August  4, 1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-20738  Filed  8-10-99;  8:45  amj. 
BILUNQ  C00E'3S1IM)&-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-803] 

Heavy  Forged  Hand  Tools,  Rnishad  or 
Unfinished,  With  or  Without  Handles, 
From  the  Psopla's  Republic  of  China; 
Rnal  Results  and  Partial  Raeission  of 
Antidumping  Duty  Administrathw 
Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice,  of  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  published  the 
preUminary  results  of  the  administrative 
reviews  of  the  antidumping  duty  orders 
on  heavy  forged  hand  tools,  finished  or 
unfinished,  with  or  without  handles 
(HFHTs),  from  the  People's  Republic  of 
China  (PRC)  in  the  Federal  Register  on 
February  5,  1999  (64  FR  5770).  These 
reviews  cover  the  time  period,  February 

I,  1997  through  January  31,  1998.  We 
gave  interested  parties  an  opportimity  to 
comment  on  our  preliminary  results. 
Based  upon  our  analysis  of  the 
comments  received,  we  have  made 
changes  to  the  margins  and  the  margin 
calciilations  presented  in  the 
preliminary  results  of  the  reviews.  The 
final  weighted-average  dumping 
margins  are  listed  below  in  the  section 
entitled  Final  Results  of  Review.  We 
will  instruct  the  U.S.  Customs  Service 
(Customs)  to  assess  antidumping  duties 
accordingly. 

EFFECTIVE  DATE:  August  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyman  Armstrong  or  James  Terpstra, 
AD/CVD  Enforcement.  Office  4.  Group 

II,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-3601  or 
482-3965,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  as  of  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
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(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (April  1998). 

Backgroimd 

The  Department  published  the 
preliminary  results  of  the  administrative 
reviews  of  the  antidumping  duty  orders 
on  HFHTs  from  the  PRC  in  the  Federal 
Regialer  on  February  5, 1999  {HFHTs    ■ 
Prelims).  See  64  FR  5770.  We  received 
case  and  rebuttal  briefs  from  O.  Ames 
Co.,  and  its  division,  Woodings- Verona 
(Petitiono'),  on  March  11  and  March  16, 
respectively.  We  also  received  joint  case 
and  rebuttal  briefs  from  Fujian 
Machinray  ft  Export  Corp.  (FMEC), 
Shandong  Huarong  General  Group  Corp. 
(SHGC),  Liaoning  Machinny  Import  ft 
Export  Corp.  (LMC),  Tianjin  Machinery 
Impart  ft  Export  Corp.  (TMC),  and 
Shandong  Machinery  Import  ft  Export 
Corp.  (SMC)  (collectively  Respondents) 
on  March  11  and  March  16, 
respectively.  On  March  25  we 
determined  that  Respondents'  case  brief 
contained  new  factual  information 
because  it  refarenced  data  that  had  not 
been  submitted  prior  to  the  deadlines 
outlined  in  19  CFR  351.301(b)(2).  See 
Mardh  25, 1999,  Commerce  Department 
letter  to  Respondents  regarding  case 
briefs.  On  April  8, 1999,'Re8pondents 
submitted  a  revised  case  brief,  redacting 
the  new  factual  information.  Also,  on 
April  30, 1999,  we  determined  that 
Petitioner's  brief  also  contained  new 
factual  information.  See  April  30, 1999, 
Commerce  Department  letter  to 
Petitioner  regarding  case  briefs. 
Subsequently,  the  Department  removed 
the  untimely  filed  data  from  the  reccnd. 
We  held  a  hearing  on  April  27, 1999.  On 
May  12, 1999  Petitioner  asked  us  to 
reconsider  our  decision  to  reject  the 
new  factual  information  contained  in  its 
case  brief.  However,  we  did  not  change 
our  finding  that  this  untimely  filed  new 
infonnation  had  to  be  returned.  On  June 
10  and  Jidy  13,  the  Department 
published  notice  that  pursuant  to 
section  733  (c)(1)(A)  of  the  Act.  diese 
HFHTs  reviews  were  extraordinarily 
complicated  and  required  postponement 
of  the  final  review  results  imtil  no  later 
than  August  4, 1999.  See  64  FR  31178 
and  64  FR  37742,  respectively. 

In  the  preliminary  review  results  of 
HFHTs,  we  decided  to  preliminarily 
rescind  the  reviews  for  certain 
companies  reporting  no  shipments  of 
certain  classes  or  kinds  of  HFHTs 
pending  confirmation  of  these  claims 
from  Customs.  On  April  16, 1999, 
Customs  confirmed  that  LMC  had  no 
shipments  of  hammers/sledges,  picks/ 
mattocks,  and  axes/adzes  during  the 
period  of  review  (POR).  Similarly, 


Customs  confirmed  that  SHGC  had  no 
shipments  during  the  POR  of  picks/ 
mattocks  and  hammers/sledges.  As  a 
result,  the  Department  is  rescinding  the 
reviews  of  LMC  with  respect  to 
hammers/sledges,  picks/mattocks,  and 
axes/adzes  and  the  reviews  of  SHGC 
with  respect  to  picks/inattocks  and 
hammers/sledges.  See  the  Facts 
Available  section  below  regarding  the 
final  disposition  of  the  remaining 
recission  requests  filed  by  SHGC,  TMC, 
FMEC,  and  SMC. 

The  Department  has  now  completed 
these  reviews  in  accordance  with 
section  751  of  the  Act. 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  HFHTs  from  the  PRC 
comprising  the  following  classes  or 
kinds  of  merchandise:  (1)  Hammers  and 
sledges  with  heads  over  1.5  kg  (3.33 
potmds)  (hammers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools,  and 
wedges  (bars/wedges);  (3)  picks/ 
mattocks;  and  (4)  axes/adzes. 

HFHTs  include  heads  for  drilling, 
hammers,  sledges,  axes,  mauls,  picks, 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars,  and 
tampers;  and  steel  wood-splitting 
wedges.  HFHTs  are  manu&ctured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  the  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Dependhig  on  the  product,  finishing 
operations  may  include  shot-blasting,    , 
grinding,  polishing,  painting,  and  the 
insertion  of  handles  for  handled 
products.  HFHTs  are  currently 
classifiable  imder  the  following 
Harmonized  Tariff  Schedule  (IfTS) 
subheadings:  8205.20.60,  8205.59.30, 
8201.30.00,  and  8201.40.60.  Specifically 
excluded  are  hammers  and  sledges  with 
heads  1.5  kg  (3.33  pounds)  in  weight 
and  under,  hoes  and  rakes,  and  bus  18 
inches  in  length  and  under.  Althoiigh 
the  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
orders  is  dispositive. 

Facto  Available  (FA) 

In  accordance  with  section  776(a)  of 
the  Act,  we  have  determined  that  the 
use  of  FA  is  appropriate  for  several 
producers.  For  FMEC  and  SMC  and 
their  supplying  factories  A  and  B,  we 
found  that  these  companies  provided 
infonnation  which  could  not  be 


verified,  as  described  in  section 
776(a)(2)(D)  of  the  Act.  See  comments  2 
through  6  below.  For  SHGC  with  respect 
to  axes/adzes,  and  for  TMC  with  respect 
to  axes/adzes  and  bars/wedges,  we 
foimd  that  these  companies,  in  claiming 
no  shipments  when  there  were 
transactions,  withheld  information 
requested  by  the  Department,  as 
described  in  section  776(a)(2)(A)  of  the 
Act.  Similarly,  for  FMEC  and  SMC,  we 
found  that  both  companies  withheld 
infonnation  with  respect  to  bars/ 
wedges,  by  claiming  no  shipments  when 
there  were  transactions  by  these  entities 
involving  this  class  or  kind  of  hand 
tools. 

Adverse  Infierences 

In  accordance  with  section  776(b)  of 
the  Act.  we  find  that  the  companies 
listed  above  claiming  no  shipments 
when  they  had  transactions  involving 
certain  classes  or  kinds  of  HFHTs  failed 
to  cooperate  by  not  acting  to  the  best  of 
their  anilities.  Contrary  to  what  was 
reported  by  these  Respondents,  on  April 
16, 1999,  Customs  notified  the 
Department  of  U.S.  sales  by  these 
companies  of  the  above  noted  classes  or 
kinds  of  HFHTs.  We  notified 
Respondents  of  this  and  gave  them  an 
opportunity  to  comment.  On  May  10, 
1999,  Respondents  provided  various 
explanations  as  to  why  such  sales  were 
not  reported.  However,  we  found 
Respondents'  explanations  to  be 
without  merit.  We  foimd  that  the 
Customs  data  showed  that  all 
unreported  sales  were  of  subject 
merchandise  sold  by  these  companies 
during  the  POR.  As  a  consequence. 
Respondents  were  obligated  to  report 
these  sales.  As  much  of  the  undenying 
data  is  confidential,  a  more  detailed 
discussion  of  this  analysis  is  contained 
in  the  Memorandum  Regarding 
Unreported  Sales,  dated  Aiigust  3. 1999. 
Because  Respondents  foiled  completely 
to  report  these  sales,  no  U.S.  price  and 
normal  value  (NV)  data  exist  on  the 
records  of  these  proceedings  that  would 
permit  sales  comparisons  and  margin 
calculations.  As  a  result  there  is  no  basis 
for  a  margin  estimate  other  th&n  FA. 
Moreover,  the  fact  that  Respondents 
failed  completely  to  report  the  sales  of 
subject  merchandise  indicates  that  they 
did  not  act  to  the  best  of  their  abilities 
and  that  adverse  inferences  are 
warranted. 

For  purposes  of  776(b)  of  the  Act,  an 
adverse  inference  may  include  reliance 
on  secondary  information  such  as 
information  derived  from  the  petition, 
the  final  determination  in  the 
investigation,  and  previous 
administrative  review  results,  or 
reliance  on  any  othw  information 
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aced  on  the  record.  In  this  case,  as 
verse  FA  (AFA)  with  respect  to  axes/ 

s  for  SHGC  and  with  respect  to 
:es/adzes  and  bars/wedges  for  TMC, 
e  selected  the  highest  rate  from  all 

ents  of  the  respective  proceedings, 
ecifically,  we  have  used  the  rates  of 
16.72  percent  for  axes/adzes  and  47.88 
I  Bfcent  for  bars/wedges.  See  Comment 
I  for  a  further  discussion  of  these  rates. 
Y  SMC  and  FMEC  have  not  satisfied 
lie  Department  that  they  are  entitled  to 
i^parate  rates,  shipments  of  bars/wedges 
irom  these  two  companies  will  be 
bject  to  the  PRC  rate  for  bars/wedges, 
hich  is  an  AFA  rate  based  on  the 
test  margin  from  any  segment  of  this 
See  Comments  6  and  7 
)low.  With  respect  to  TMC,  LMC,  and 
:GC,  we  are  issuing  separate  rates 
use  TMC,  LMC.  and  SHGC  have 
itisfied  the  Department  that  they  are 
kititled  to  separate  rates  for  the 
proceedings  in  question. 
■ '  Section  776(c)  of  the  Act  provides  that 
le  Department  shall,  to  the  extent 
icable,  corroborate  secondary 
ormation  from  independent  sources 
onably  at  its  disposal.  The 
:atement  of  Administrative  Action, 
.R.  Doc.  103-316,  Vol.1,  at  870  (1994) 
AA)  provides  that  "corroborate" 
leans  simply  that  the  Department  will 
itisfy  itself  that  the  secondary 
ormation  to  be  used  has  probative 
ue.  See  SAA  at  870. 
To  corroborate  secondary  information, 
e  Department  will,  to  the  extent 
icticable,  examine  the  reliability  and 
levance  of  the  information  to  be  used, 
[owever,  imlike  other  types  of 

rmatioh,  such  as  surrogate  values, 
iore  are  no  independent  soiuces  for 
oilated  dumping  margins.  The  only 
!purce  for  calculated  margins  is  an 
Iministrative  determination.  Thus,  in 


administrative  review,  if  the 
partment  chooses  as  AFA  a 
oUated  dumping  margin  from  a  prior 
i^gment  of  the  proceeding,  it  is  not 
ssary  to  question  the  reliability  of 
margin  for  that  time  period.  With 
ipect  to  the  relevance  aspect  of 
irroboration.  however,  the  Department 
"  consider  information  reasonably  at 
disposal  as  to  whether  there  are 
itances  that  would  render  a 
not  relevant.  Where 

ices  indicate  that  the  selected 
is  not  appropriate  as  AFA,  the 
ipartment  will  disregard  the  margin 
itad  determine  an  appropriate  margin. 
S  ee,  e.g..  Fresh  Cut  Flowers  from 
I  iexico;  Preliminary  Results  of 
( ntidumping  Duty  Administrative 
eview,  60  FR  49567,  49568  (September 
^,  1995)  (the  Department  disregarded 
t  le  highest  margin  as  best  information 
]  mailable  because  that  margin  was  based 


on  an  extraordinarily  high  business 
expense  resulting  from  uncharacteristic 
investment  activities,  which  resulted  in 
the  high  margin).  In  the  instant  review, 
because  there  is  no  evidence  to  suggest 
that  these  margins  are  not  relevant,  the 
Department  finds  no  need  to  disregard 
such  information  as  appropriate  FA. 

Analysis  of  the  Cominents  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttal  briefs  from  Petitioner  and 
case  and  rebuttal  briefs  from 
Respondents. 

Comment  1 :  Factual  Errors 

Respondents  contend  that  the 
preliminary  results  notice  contains 
several  significant  factual  errors,  which 
in  turn  call  into  question  the  overall 
accuracy  of  the  verification  results 
issued  by  the  Department.  Respondents 
'first  claim  that,  in  the  verification 
reports,  the  dates  listed  for  the 
verifications  of  FMEC  and  SMC  are 
incorrect.  Respondents  further  assert 
that  the  Department  incorrectly  implies 
in  the  preliminary  results  notice  that  the 
verified  factories  produce  and  supply 
subject  merchandise  to  either  SMC  or 
FMEC,  when  in  fact  the  &ctories  supply 
both  SMC  and  FMEC  with  subject 
merchandise.  Respondents  argue  that 
the  Department  incorrectly  stated  in  the 
preliminary  results  notice  that  it  found 
unreported  factors  of  production  for 
both  factories,  where  in  actuality,  the 
Department  foimd  during  verification 
that  only  one  factory  failed  to  report 
certain  factors  of  production. 
Respondents  contend  that  these 
discrepancies  illustrate  fundamental 
flaws  in  the  Department's 
characterization  of  the  verification 
results,  the  conclusions  of  which 
provided  the  basis  for  the  Department's 
preliminary  review  results. 

Department's  Position 

We  disagree  with  Respondents  that 
the  verification  reports  were  materially 
in  error.  Respondents  are  correct  that 
the  dates  in  the  verification  reports  were 
inadvertently  transposed.  In  addition. 
Respondents  are  correct  that  the  report 
raroneously  indicated  that  each  factory 
only  supplied  one  trading  company. 
Moreover,  we  agree  with  Respondents 
that  the  Department  found  imreported 
factors  of  production  at  only  one 
factory.  However,  these  minor  errors  in 
no  way  undermine  the  findings  in  the 
report,  or  call  into  question  the 
underl)ring  acctiracy  and  objectivity  of 
the  reports.  Indeed,  none  of  these  minor 
errors  relates  in  any  way  to  the 
significant  problems  encountered  at 


verification  and  described  in  the 
reports,  including  the  companies' 
failiu«  to  substantiate  certain  &ctor 
data,  provide  relevant  investment 
records,  or  to  reconcile  the  total 
quantity  and  value  of  reported  sales  to 
the  firms'  books  and  records.  See 
Comments  2,  3, 4,  and  5  below. 

Comment  2:  Whether  FMEC  Failed 
Verification 

FMEC  claims  that  its  feilures  during 
verification  were  justifiable  for  five 
general  reasons:  first,  FMEC  argues  it 
had  insufficient  time  to  prepare  for 
verification  because  of  a  Chinese 
holiday  that  fell  a  few  days  prior  to  the 
begiiming  of  the  verification;  second, 
FMEC  claims  that  the  two-day  time 
period  allotted  for  verification  was 
insufficient:  third,  FMEC  argues  that  the 
Department  was  merely  attempting  to 
"verify  the  negative,"  which  is  contrary 
to  Department  practice;  fourth,  FMEC 
argues  that  failure  to  provide  certain 
data  wa.s  iniTnatcria]  to  the  dumping 
analysis;  and  finally,  FMEC  argues  that 
its  accounting  system  is  not  flexible  and 
thus  not  easily  translatable  for 
antidumping  verification  purposes.  As 
such,  FMEC  claims  that  it  acted  to  the 
best  of  its  ability  by  providing  extensive 
information,  and  that  the  Department 
shoiUd  rely  on  the  data  that  were 
provided  during  verification  as 
sufficient  data  for  margin  calculation 
purposes. 

In  particular,  FMEC  argues  that 
contrary  to  the  Departmrat's  statement 
in  the  January  29, 1999,  Determination 
of  Adverse  Facts  Available  Based  on 
Verification  Failure  in  the 
Administrative  Review  of  Heavy  Forged 
Hand  Tools  from  the  People's  Republic 
of  China  Regarding  Adverse  Facts 
Available  Memorandum  (AFA 
Memorandum}  that  it  had  "ample  time, 
specifically  ten  days  *  *  *  to  analyze 
the  outline  and  thus  prepare  for 
verification,"  FtAEC  in  &ct  had  only 
foxu  business  days  to  prepare  for 
verification  because  of  a  Chinese 
holiday  that  immediately  preceded 
verification.  FMEC  argues  that  the 
Department  was  aware  of  the  holiday 
and  that  FMEC  would  be  closed  from 
October  1  through  October  4  for  the 
holiday. 

According  to  FMEC,  the  Department's 
standard  2-day  allocation  for 
verification  of  a  Chinese  company  is 
flexible,  and  thus,  because  the 
verification  followed  a  national  holiday, 
the  Department  shoidd  have  extended 
the  allotted  time  for  verification.  FMEC 
argues  that,  while  the  Department's 
standard  practice  may  be  to  provide  two 
days  for  a  verification,  it  has  not  always 
followed  this  standard.  FMEC  notes  that 
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in  the  verification  conducted  for  the 
1992-1993  HFHT  review,  and  in  several 
other  cases,  the  Department  provided 
more  than  two  days  for  verification. 
FMEC  claims  that  in  Disposable  Pocket 
lighters  from  the  People's  Republic  of 
China.  60  FR  5899. 5900  (Jan.  31. 1995), 
the  Department  indicated  a  need  for 
flexibility  in  dealing  with  the  time 
allowed  for  verification  and  the  timing 
of  verification  where  Chinese  holidays 
conflict  Mrith  scheduled  verifications. 

FMEC  further  argues  that  the 
problems  regarding  timing  were 
compounded  by  the  extensive  niunber 
of  general  questions  asked  by  the 
verifiers  in  their  attempt  to  "verify  the 
negative,"  or  in  essence  to  review  the 
entire  opwations  of  the  trading 
company  to  determine  that  no 
imreportnd  sales  of  suhlRct  merchandise 
were  made  by  FMEC  through  any  aspect 
of  its  operations.  FMEC  asserts  that  the 
verifies'  attempt  to  "verify  the 
negative"  was  contrary  to  the  intent  of 
verification  and  case  law  defining  the 
scope  of  verification.  FMEC  cites 
Belmont  Industries  v.  United  States,  733 
F.  Supp.  1507, 1508  (CTT  1990),  arguing 
that  verification  should  "normally. 
*  *  *  entail  selective  examination 
rather  than  testing  of  an  entire 
imiverse,"  of  possibilities.  FMEC  also 
dtes  Monsanto  Co.  v.  United  States,  698 
F.  Supp.  275,  281  (OT 1988),  arguing 
that  verification  is  "a  spot  check  and  is 
not  intended  to  be  an  exhaustive 
examination  of  the  Respondents' 
business." 

FMEC's  fourth  argument  is  that  its 
failure  to  provide  certain  data  during 
verification  was  immaterial.  FMEC 
agrees  that  it  was  unable  to  provide  four 
difierent  types  of  data,  but  maintains 
that  such  data  were  not  necessary  for 
verification.  The  data  requested  that 
FMEC  could  not  produce  include  in 
part:  (1)  A  complete  list  of  sales;  (2) 
financial  records  for  long-and  short-term 
investments:  (3)  quantity  and  value 
worksheets;  and  (4)  voucher  books  and 
records.  With  respect  to  the  first  two 
types  of  data,  a  complete  list  of  sales 
and  financial  records  for  long-and  short- 
term  investments,  FMEC  notes  that  the 
records  were  either  locked  away  or  not 
kept  at  FMEC's  offices.  FMEC  argues 
that  it  does  not  have  an  integrated 
computer  system  and  therefore  offered 
instead  the  FMEC  catalogue  in  order  to 
provide  sales  information.  FMEC  argues 
that  the  vmifiws  agreed  to  move  on, 
accepting  copies  of  the  catalogues. 
Additionally,  FMEC  argues  that, 
although  financial  records  were  locked 
away,  company  officials  provided  a  list 
of  FMEC  investments. 

FMEC  argues  that  it  could  not  prepare 
the  "quantity  and  value"  worksheets. 


because  it  does  not  have  a  flexible 
accounting  system  that  allows  sales 
tracing  to  financial  records.  FMEC  abo 
claims  that  the  documents  relevant  to 
this  request  were  kept  in  a  locked 
cabinet,  and  that  the  accountant  with 
the  key  bad  already  left  for  the  day, 
since  the  request  did  not  come  until 
approximately  5:30  p.m. 

As  to  the  requested  voucher  books 
and  records,  FMEC  notes  that  "[t]he 
verifiers  actually  visited  the  accounting 
department  office  where  the  records 
were  kept  during  the  business  day,  but 
did  not  ask  for  the  records  at  that  time." 
FMEC  contends,  however,  that  "most  of 
the  verifiers"  concerns  can  be 
satisfactorily  answered  by  other 
information  on  the  record.  FMEC  also 
claims  that  although  it  was  unable  to 
reconcile  total  U.S.  sales  to  its  financial 
statements,  and  specifically  could  not 
provide  any  accoimting  voucher  books 
for  the  four  requested  months,  January- 
April,  it  did  not  realize  such 
information  would  be  necessary.  See 
Memorandum  To  the  File  on 
Verification  of  the  Questioimaire 
Response  ofFujian  Machinery  & 
Equipment  Import  and  Export 
Corporation  in  the  Administrative 
Review  of  Heavy  Forged  Hand  Tools 
from  the  People's  Republic  of  China 
(January  6, 1999).  AdditionaUy, 
regarding  the  absence  of  available 
financial  records  requested  for  certain 
entities,  FMEC  asserts  that  there  is  no 
evidence  that  any  of  these  entities 
shipped  subject  merchandise  diuing  the 
FOR.  Regardless,  Respondents  contend, 
any  financial  records  FMEC  had  would 
not  have  included  sales  records.  Further 
in  response  to  the  Department's 
assertion  in  the  AFA  Memorandum  that 
FMEC's  failiue  to  show  "there  was  no 
affiliation  with  its  U.S.  customer 
undermines  the  bona  fides  of  the 
reported  prices,"  FMEC  claims  that 
there  simply  is  no  affiliation  between 
FMEC  and  its  U.S.  ciistomers. 

Finally,  FMEC  argues  that,  "but  for 
the  timing,"  the  necessary  documents 
would  have  been  provided.  FMEC 
claims  that  the  Department  verifiers  did 
not  advise  the  company  officials  that 
they  could  submit  any  information 
following  the  verification.  FMEC  asserts 
that,  the  Department  should  have 
informed  FMEC  that  it  could  have  more 
time  to  supply  these  records,  in 
accordance  with  19  CFR  351.301(b)(2), 
and  that  counsel  should  have  been  told 
by  Department  officials  that  FMEC  had 
not  supplied  all  requested  information. 
FMEC  maintains  that  it  provided 
extensive  records  to  the  verifiers,  and 
that  given  the  circumstances,  the 
Department  should  use  the  sales 
information  submitted  by  FMEC  or 


reopen  the  verification  for  the  narrow 
piupose  of  collecting  the  information. 

Petitioner  claims  the  Department  was 
correct  in  determining  that  FMEC  failed 
verification  as  a  result  of  FMEC's 
inability  to  provide  key  accounting 
records,  including  records  concerning 
sales  in  the  first  three  months  of  the 
FOR  and  all  relevant  records  detailing 
the  company's  investments.  Taken 
together.  Petitioner  notes  that  this 
resulted  in  the  verifier's  inability  to 
confirm  the  accuracy  of  the  reported 
U.S.  sales. 

Petitioner  disagrees  with 
Respondents'  claim  that  the  verification 
failure  was  due  to  insufficient-time, 
noting  that  the  amoimt  of  time  spent 
verifying  FMEC's  submissions  was 
consistent  with  past  Department 
practice.  Further,  Petitioner  contends 
that  because  this  is  the  seventh 
administrative  review  of  the 
antidumping  orders  on  HFHTs,  FMEC 
should  be  familiar  with  the 
Department's  review  and  verification 
process. 

Finally,  Petitioner  also  disagreed  with 
Respondents'  assertion  that  the 
problems  encoimtered  at  verification 
were  immaterial.  Petitioner  claims  that 
the  Department's  inability  to  ascertain 
whether  U.S.  sales  were  properly 
reported  is  not  only  material,  but 
detrimental  to  establishing  the  integrity 
of  the  entire  database  submitted  by  the 
Respondent. 

Department's  Position 

We  disagree  with  FMEC's  claim  that 
it  did  not  foil  verification  and  that  its 
failures  to  provide  appropriate 
dociunentation  diuing  verification  were 
justifiable.  As  stated  in  our  AFA 
Memorandum,  we  encountered  a 
number  of  serious  problems  at 
verification.  Among  the  most  serious 
was  FMEC's  failure  to  provide  sales  data 
for  foiu'  months  of  the  POR.  As  a  result, 
we  could  not  confirm  that  all  U.S.  sales 
were  properly  reported,  which  is  one  of 
the  most  important  goals  of  verification. 
FMEC  also  did  not  respond  to  out 
requests  for  quantity  and  value 
worksheets,  a  sales  listing,  and  financial 
records  relating  to  long-and  short-term 
investments.  As  discussed  below,  these 
requests  were  crucial  to  our 
confirmation  of  the  submitted  data. 

With  respect  to  FMEC's  claim  that  it 
had  inadequate  time  to  prepare  for 
verification,  we  disagree.  F^4EC  claims 
that  it  only  had  four  business  days  to 
prepare  for  the  verification,  because 
there  was  a  national  holiday  preceding 
the  verification  which  caused  FMEC  to 
be  closed  for  several  dajrs  just  before  the 
verification.  However,  FMEC  agreed  in 
advance  to  the  selected  verification 
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( i  ites,  and  did  not  express  concern 
(  pout  the  proximity  of  the  national 
Mliday  at  that  time.  In  order  to  secure 
Approval  to  travel  to  the  PRC  on  official 
vemment  business,  it  is  necessary  to 

a  letter  of  invitation  from  the 
mpany  being  visited  in  advance  of 
ibmitting  a  visa  application.  In  this 
the  letter  of  invitation  was 
•vided  by  Respondents  nearly  a 
onth  before  verification.  This  required 
at  Department  verifiers,  the 
itJBspondents,  and  their  counsel  discuss 
T^rification  scheduling  well  in  advance 
of  the  actual  dates  of  verification, 
oreover,  the  verification  outline  was 
nt  to  Respondents  10  days  in  advance, 
Is  customary,  and  was  similar  to  the 
rification  outlines  used  in  verifying 
ese  companies  in  the  past.  Thus, 
rlEC  did,  in  fact,  have  ample  time  to 
«pare  for  verification. 
We  also  disagree  with  FMEC's 
ntention  that  two  days  was  not  a 
lasonable  period  of  time  to  allow  for 
ification.  The  Department  typically 
iillows  two  days  for  verifying  trading 
<  ipmpanies  and  two  days  for  verifying 
1  dctories  in  PRC  cases  (see 
i  Memorandum  to  the  File  on  Verification 
I  n  Beijing,  PRC,  of  the  Questionnaire 
J  Response  of  China  Processed  Food 
I  i  iport  6-  Expott  Company  in  the 
i  1  ntidumping  Duty  Investigation  of 
rtain  Preserved  Mushrooms  from  the 
pie's  Republic  of  China  (October  16, 
>98)).  The  amount  of  verification  time 

be  adjusted  within  limits  to 
commodate  the  circumstances  of  a 
.  In  this  instance,  no  adjustment 
as  appropriate.  Data  that  the 
partment  requested  in  advance  of  its 
sit  were  not  accessible  to  the 
irification  team  when  it  was  requested. 

IC  maintained  a  list  of  the  data 
uests  made  by  the  Department 
ughout  the  verification  and 
derstood  clearly  what  information 
juests  were  pending.  All  outstanding 
'OTmation  requests  were  repeatedly 
llowed  up  throughout  the  two  days  of 
e  Department's  stay.  The  verification 
^am  stayed  late  both  days  of 
rification  to  allow  sufficient  time  for 
impany  officials  to  provide  requested 
nrmation.  At  no  time  during  the 

cation  did  the  company  officials 
uest  additional  time  to  provide  the 
'ormation.  Because  the  delays  were 
e  result  of  FMEC's  failiu«s,  it  was  not 
:essary  or  appropriate  to  extend  the 
e  allotted  for  verification. 
We  also  disagree  with  Respondent's 
I  isertion  that  the  Department 
i  I  nproperly  attempted  tff  "verify  the 
negative."  The  verifiers  simply  followed 
i  ;1  andard  verification  procedures  which 
I D  dl  for  the  confirmation  that  all  sales 
L  ive  been  reported  completely  and 


I  line 

fw 


accurately.  This  procedure  is  known  as 
the  "completeness  test,"  which  was 
described  in  the  verification  outline 
provided  to  FMEC  prior  to  the  start  of 
verification.  The  completeness  test  is 
routinely  conducted  as  part  of  virtually 
all  sales  verifications  and  requires  that 
all  sales  records  be  available  for 
examination  by  the  verifiers.  This 
procedure  is  a  critical  aspect  of 
verification  and  is  specifically  designed 
to  test  whether  all  sales  in  the  United 
States  (and  home  market,  where 
appropriate)  were  properly  reported. 
Since  dumping  is  a  measure  of  price 
discrimination,  and  prices  are  reflected 
in  sales  documentation,  a  complete 
record  of  sales  is  indispensable  for  an 
accurate  measure  of  dumping.  Thus, 
FMEC's  claim  that  the  Department  acted 
contrary  to  Department  practice  by 
attempting  to  verify  the  negative  is 
without  merit. 

Furthermore,  because  of  the  volimie 
of  information  that  has  to  be  evaluated 
at  verification,  the  Department  is 
necessarily  limited  in  the  number  and 
scope  of  documents  examined. 
Therefore,  many  verification 
procedures,  including  the  completeness 
test,  call  for  the  testing  of  a  subset  of  the 
total  amount  of  information  in  the 
questioimaire  response  using  the 
company's  accounting  records.  For 
example,  it  is  common  to  select  only 
certain  months  to  test  for  unreported 
sales.  In  the  instant  case,  we  requested 
but  were  completely  unable  to  test  foiu 
full  months  of  the  FOR.  Therefore,  there 
was  no  way  to  determine  whether  all 
sales  were  properly  reported. 

We  also  disagree  with  FMEC's 
contention  that  its  failure  to  provide 
certain  data  was  immaterial.  During 
verification,  FMEC  failed  to  produce, 
among  other  things:  (1)  A  complete  list 
of  sales;  (2)  financial  records  for  long- 
and  short-term  investments;  (3)  quantity 
and  value  worksheets;  and  (4)  financial 
records,  including  voucher  books  and 
records,  for  four  full  months  of  the  FOR. 

As  we  mentioned  above,  a  complete 
listing  of  sales,  along  with  quantity  and 
value  worksheets,  and  financial  records 
for  long-  and  short-term  investments, 
are  necessary  to  successfully  perform 
the  "completeness  test"  and  confirm 
that  all  Sides  have  been  properly 
reported.  The  integrity  of  the 
Respondent's  entire  response  is  based 
upon  the  confirmation  that  all  sales 
have  been  reported  properly.  The 
quantity  and  value  worksheets  also 
serve  another  important  purpose  in  that 
they  provide  a  baseline  for  the 
accounting  ledgers  and  worksheets  that 
are  used  to  verify  many  other  topics.  For 
this  reason,  the  questionnaire  issued  to 
FMEC  required  it  to  submit  a  quantity 


and  value  reconciliation  on  the  record    ° 
prior  to  the  start  of  verification.  FMEC 
failed  to  provide  such  data  before  or 
during  verification.  Additionally, 
without  financial  records  for  four  full 
months  of  the  FOR,  the  Department  can 
neither  confirm  total  sales,  nor  confirm 
the  completeness  of  the  responses  as  a 
whole. 

FMEC  contends  that  much  of  the 
documentation  was  locked  away  or 
unavailable,  and  that  "but  for  the  time," 
such  information  would  have  been 
presented.  This  response  is  insufficient. 
FMEC  received  the  verification  outline 
well  in  advance,  and  has  participated  in 
verifications  for  several  years.  Although 
FMEC  claims  that  its  failures  to  produce 
information  were  immaterial,  it  has 
provided  no  justffication  for  the  absenci 
of  key  personnel  or  for  assuming  thai  il 
would  not  need  to  provide  four  full 
months  of  financial  data  from  the  FOR. 
A  respondent  must  be  prepared  to  verify 
any  section  of  its  response  during  the 
scheduled  verification. 

We  also  disagree  with  FMEC's  claim 
that,  because  it  does  not  have  a  flexible 
accounting  system,  it  consequently 
should  be  relieved  fit>m  presenting 
certain  information  at  verification.  The 
verification  outline  used  in  this  case, 
which  was  similar  to  the  standard 
verification  outlines  used  in  all  non- 
market  economy  (NME)  cases,  requested 
information  that  is  necessary  for 
determining  the  accuracy  and 
completeness  of  the  submissions.    -^ 
Regardless  of  the  nature  of  a  particular 
company's  record-keeping  system,  the 
information  provided  in  submissions  to 
the  Department  must  be  verifiable  and 
the  Department  must  be  satisfied  that 
the  questionnaire  responses  are 
complete  and  accvuate.  While  some 
companies  have  elaborate  computerized 
records  and  reliable,  audited  financial 
statements,  many  producers  and 
exporters  have  rudimentary  record- 
keeping systems  or  lack  audited 
financial  statements,  and  the 
Department  adjusts  its  verification 
procedures  accordingly.  In  this  case  the 
verifiers  made  deliberate  efforts  to  work 
within  the  constraints  of  FMEC's 
limited  accounting  system  and  were  still 
unable  to  confirm  the  completeness  and 
accuracy  of  FMEC's  responses.  The  fact 
that  the  verifiers  took  into  accoimt  the 
nat\ire  of  the  company's  accounting 
records  in  attempting  to  perform 
standard  verification  procedures  is 
clearly  reflected  in  the  Department's 
verification  reports.  For  example,  the 
verifiers  altered  the  extent  of  the 
reconciliation  they  were  asking  FMEC  to 
perform.  However,  despite  limiting  their 
requests  to  departmental  levels  within 
FMEC  and  confining  the  reconciliation 
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to  a  smaller  time  period,  FMEC  £uled  to 
provide  su£Bcient  data  firom  its  books 
and  records  to  confirm  the  accuracy  of 
itsrmponse. 

FMEC  further  argues  that  the 
information  actually  verified  should  be 
sufficient  to  address  the  Department's 
concerns.  However,  as  explained  above, 
the  information  that  FMEC  failed  to 
provide  is  a  crucial  part  of  the 
Department's  "completeness  test," 
wUch  allows  the  Department  to  verify 
that  the  Respondent  has  accurately 
reported  all  sales  of  subject 
merchandise.  FMEC  simply  did  not 
provide  the  Department  with 
dociunentation  at  verification  that 
confirmed  all  reported  sales.  Thus,  the 
examples  dted  by  FMEC  of  instances  in 
which  altonative  information  was 
provided  during  verification  pertaining 
to  selected  shipments  and  certain 
suppliers  were  not  sufficient  to  confirm 
the  reliability  of  FMEC's  response. 

Finally,  FMEC  argues  that,  "but  for 
the  timing,"  the  necessary  documents 
would  have  been  provided,  and  that  die 
Departm«it  vmfiers  did  not  advise  the 
company  offidab  that  they  could 
submit  any  information  following  the 
voification.  FMEC  argues  that  the 
Department  should  have  informed 
FMEC  that  it  could  have  more  time  to 
supply  these  records,  in  accordance 
with  19  CFR  351.301(b)(2),  and  that 
coimsel  should  have  been  told  that 
FMEC  had  not  supplied  all  requested 
information.  Howevw,  Respondents 
maintained  a  list  of  data  requests  by  the 
Department  and  understood  what  had 
been  supplied  and  what  was  still 
pending.  If  FMEC  wished  to  submit 
additional  requested  data,  it  could  have 
inquired  immediately  as  to  that 
possibility. 

Comment  3:  Whether  SMC  Failed 
Verification 

SMC  contends  that  it  did  not  Call 
verification  and  that  it  responded 
completely  to  virtually  every  question 
posed  by  the  verifiers.  SMC  claims  that 
the  AFA  Memorandum  is  distorted  and 
erroneous  in  reporting  the  events  at  the 
SMC  verification,  and  does  not  tie  with 
the  SMC  verification  report. 

SMC  also  claims  that  the  verifiers  had 
complete  access  to  all  SMC  Department 
records  and  that  the  verifiers  were 
confused  about  access  to  the  complete 
records  of  the  No.  2  Hardware  &  Tools 
Department  and  the  Agricultural  Tools 
Department.  SMC  argues  that  although 
the  verification  report  states  that  records 
from  the  No.  2  Hardware  &  Tools 
Department  were  not  available,  in  fact 
the  verifiers  reviewed  various  records 
from  that  Department.  SMC  claims  that, 
contrary  to  the  verification  report,  the 


verifiers  looked  at  the  books  containing 
sales  of  picks  by  the  Agriculture  Tools 
Department  and  saw  that  there  were  no 
pick  sales  other  than  those  reported. 
SMC  notes,  in  fact,  that  every  sale 
checked  by  the  verifiers  was  found  to  be 
non-subject  merchandise.  SMC  states 
that  because  of  the  many  concurrent 
verification  requests  being  addressed 
and  the  general  confusion  of  the 
verification,  it  was  impossible  in  the 
time  allowed  to  complete  the  tracing  for 
both  the  No.  2  Hardware  &  Tools 
Department  and  the  Agriculture  Tools 
Department. 

SMC  argues  that  the  primary  problem 
during  verification  involved  the 
Department's  verification  request  that 
SMC  "provide  a  breakdown  of  the  value 
of  the  No.  2  Hardware  &  Tools 
Department's  1997  sales  by  U.S.  and 
non-U.S.  sales  of  each  subject 
merchandise  product;  and  of  all  sales  of 
each  individual  other  product;  and  to 
reconcile  these  figures  to  their 
department's  and  the  company's 
financial  statement."  SMC  contends  that 
the  verification  report  is  incorrect  in  its 
statements  that,  "company  officials  did 
not  have  available  at  verification  any 
invoices  except  for  the  invoices  of  the 
reported  U.S.  sales  of  the  subject 
merchandise.  When  we  asked  about  the 
invoices  and  other  sales  documentation, 
company  officials  told  us  that  the 
individual  salesmen  kept  all  sales 
dociunentation,  and  by  that  time,  the 
docTunentation  was  no  longer  available 
because  these  salesmen  had  already  left 
the  office  for  the  day."  SMC  claims,  in 
fact,  that  the  complete  sales  records  of 
the  No.  2  Hardware  &  Tools  Department 
and  the  Agricultural  Tools  Department 
were  in  the  verification  room  diuing  the 
entire  verification.  Additionally,  SMC 
contends  that  the  Agricultural  Tools 
Department  manager  was  present 
throughout  the  v^£cation  and  could 
locate  any  files  in  the  boxes  in  the  room. 
SMC  has  provided  a  photograph  of  a 
box  in  the  verification  room  as  evidence 
that  the  documents  were  present  and 
available  for  review.  SMC  claims  thaf  in 
only  one  instance  was  a  sales  person 
unavailable  during  the  verification,  an 
instance  when  the  verifiers  expressly 
asked  for  an  unaimoimced  check  of 
some  other  SMC  department. 

SMC  claims  that  at  the  end  of  the 
second  day,  the  only  incomplete 
verification  project  was  a  request  for 
information  concerning  SMC's  affiliated 
U.S.  entity.  Pacific  Tools.  SMC  argues 
that  its  failiue  to  provide  Pacific  "rools' 
data  is  immaterial,  and  reiterates  that 
there  has  never  been  any  question  of 
affiliation  between  SMC  and  its  U.S. 
CTistomers. 


SMC  argues  that  its  individual 
department  records  were  successfully 
reconciled.  SMC  states  that,  in  regard  to 
the  verification  exercise  wbdch 
attempted  to  reconcile  department 
statements  and  SMC's  1997  financial 
statement,  although  small  differences 
existed  in  SMC's  department  statements 
and  its  financial  statement,  these 
differences  have  no  relationship  to 
company  sales,  and  in  fact,  the  sales 
data  in  both  statements  are  the  simie. 
SMC  also  states  that  its  accounting 
system  is  maintained  in  accordance 
with  Chinese  generally  accepted 
accounting  principles  (GAAP),  although 
the  verifiers  independently  concluded 
that  \hey  were  not. 

Finally,  SMC  argues  that  other  issues 
identffied  as  contributing  to  the 
verification  foilure  are  in  fact  minor; 
specifically,  (1)  the  frulure  to  report  one 
U.S.  sale;  (2)  the  non-completion  of  the 
Agricultural  Department  reconciliation; 
(3)  the  incorrect  reporting  of  the  port  of 
entry  for  one  shipmeul;  (4)  the  failure  of 
SMC  to  substantiate  that  ocean  freight 
payments  were  paid  in  foreign  currency; 
and  (5)  the  failure  of  SMC  to 
acknowledge  and  report  several 
companies,  formerly  departments  of 
SMC,  that  would  potentially  be 
considered  affiliated  with  SMC. 

Petitioner  claims  the  Department's 
determination  that  SMC  failed 
verffication  is  appropriate  because  SMC 
did  not  provide  any  quantity  or  value 
reconciliation  for  its  Agricultiue  Tools 
Department's  sales.  Sailed  to  reconcile 
its  financial  records  to  the  financial 
statement  submitted  to  the  Department, 
and  was  imable  to  provide  ownership 
and  financial  information  regarding  the 
company's  U.S.  affiliate,  SMC  Pacific 
Tools,  Inc.  Petitioner  claims  that  when 
combined,  these  problems  prevented  the 
Department  from  ascertaining  the 
reliability  of  SMC's  reported  sales,  made 
it  impossible  to  tie  SMC's  sales  from  its 
Hand  Tool  Department  to  its  company- 
wide  financial  record,  and  undermined 
the  Department's  ability  to  verify 
whether  the  U.S.  sales  were  bona  fide 
transactions. 

Petitioner  disagrees  with  the 
Respondents  that  the  problems 
encountered  at  verffication  were  either  . 
minor  or  immaterial.  Petitioner  claims 
that  the  Respondents'  conunents 
contradict  the  verifiers'  record  and  that 
SMC  is  merely  attempting  to  submit 
untimely  and  unverifiable  data  on  the 
record  after  verification. 

Department's  Position 

We  disagree  with  SMC's  claim  that  its 
verffication  failures  were  minor.  The 
verification  report  and  the  AFA 
Memorandum  from  the  preliminary 
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d  termination  clearly  establish  that  the 
h  impany  foiled  to  adequately 

4  jmonstrate  that  it  had  reported  all 

i<  Jes.  Specifically,  SMC  was  unable  to 
C  >nfirm  the  total  sales  for  its  Agriculture 
t  epartment.  In  addition  SMC  was 
1 1  lable  to  satisfy  the  Department  that 

5  VfC's  affiliated  U.S.  importer  was  not 
1 1  filiated  with  other  firms,  including 

I  :|i8tomers.  As  a  consequence,  the 
partment  was  not  able  to  perform  the 
mpleteness  test."  See  Comment  2  of 
is  notice  for  a  more  detailed 
scussion  of  the  importance  of  the 
I :  impleteness  test. 

Moreover,  SMC's  assertions  that  the 
t  irifiers  did  examine  the  books  of  the 
. '  gricultiiral  Department  are  flatly 
I :  mtradicted  by  the  Department's 
t  srification  report.  According  to  the 

frification  report,  SMC  acknowledged 
at  SMC  officials  did  not  have  available 
verification  any  invoices  except 
iivoices  of  the  reported  U.S.  sales  of 

E  merchandise.  When  verifiers 
ibout  other  invoices  and  sales 
entation  to  test  the  completeness 
of  the  reported  U.S.  sales,  company 
talfficials  told  the  verifiers  that  the 
individual  salesman  who  kept  all  sales 
tiocumentation  had  left  for  the  day.  See 
Memorandum  to  the  File  on  Verification 
''the  Questionnaire  Response  of 
andong  Machinery  Import  and  Export 
trporation  in  the  Administrative 
leview  of  Heavy  Forged  Hand  Tools 
<m  the  People's  Republic  of  China 
anuary  6, 1999).  Consequently,  while 
C  salesmen  may  have  been  present 
lughout  the  verification  process,  the 
ibecific  sales  personnel  that  had  access 
:i )  requested  dociunentation  were  not 
i  (mailable  when  necessary.  As  explained 
;]  1  Comment  2  of  this  notice,  a 
r  ispondent  must  be  prepared  to  verify 
]  ay  section  of  its  response  during  the 
i  :heduled  verification. 

SMC  further  claims  that  a  complete 
t  Being  of  sales  was  difficult,  since  its 
i  ^stem  was  not  computerized  and  such 
1  a  activity  must  be  manually  done. 
f  [owever,  as  explained  in  Comment  2  of 
t  lis  notice,  a  respondent  in  an 
1  atidiunping  proceeding  is  not  relieved 
:  f  its  responsibility  to  substantiate  its 
i  ubmissions  simply  because  it  has  a 
r  iidimentary  bookkeeping  system. 
)  loreover,  die  verification  team  did  not 
[  emand  records  that  did  not  exist; 
r  ither  they  attempted  to  work  with  the 
e  xisting  record-keeping  system  of  the 
:  ompany.  For  example,  when  the 
tierifiers  requested  sales  reconciliations, 
5  MC  informed  them  that  complying 
\t  rith  the  request  would  be  difficult  due 
i )  its  bookkeeping  system.  Therefore, 
t  le  verifiers  then  requested  less 
c  omplicated  versions  of  the 
t  ^conciliations  by  limiting  their 


requests,  for  example,  to  certain 
products  or  months.  Nevertheless,  SMC 
failed  to  provide  even  the  data  that  were 
ordinarily  maintained  in  its  books  and 
records.  Thus,  SMC  failed  to  provide 
key  documentation  during  verification 
that  was  necessary  to  test  the 
completeness  of  SMC's  response,  and 
because  the  lack  of  dociimentation  calls 
into  question  the  reliability  of  SMC's 
responses  as  a  whole,  we  find  jjjiat  SMC 
failed  verification. 

Comment  4:  Whether  Factory  a  Failed 
Verification 

Respondents  assert  that  Factory  A  did 
not  fail  verification.  Respondents  argue 
that  the  factory  measures  its  costs 
through  the  use  of  "caps"  ("estimated" 
costs)  in  the  ordinary  course  of 
business.  Respondents  note  that  while 
Factory  A  keeps  "actual"  costs  for  steel 
inputs,  for  all  other  inputs,  the  costs  are 
measured  only  through  the  use  of 
established  "caps."  Because  the  vast 
majority  of  input  cost  in  the  production 
of  hand  tools  is  steel.  Respondents 
maintain  that  inputs  other  than  steel  are 
inconsequential,  and  hence,  easily 
adapted  to  the  use  of  "caps." 
Respondents  claim  that  the  Department 
had  determined  that  "caps"  were 
reasonable  using  factory  records  in 
previous  reviews. 

Respondents  suggest  that  the  verifiers 
confused  some  of  the  deficiencies  noted 
in  the  preliminary  results  notice  by 
claiming  that,  contrary  to  the  notice, 
there  were  no  unreported  factors  of 
production  bom  Factory  A. 
Respondents  next  argue  that  while  the 
reported  cost  figures  for  Factory  A  were 
in  some  cases  inaccurate,  the  factory 
reported  the  same  estimated  input 
figures  as  the  Department  verified  in 
1994  and  the  differences  were 
consistent.  Respondents  assert  that  the 
under-reported  inputs  are  more  than 
compensated  by  the  over-reported 
inputs,  and  that  it  should  be  expected 
that  there  would  be  variances  from  the 
"caps."  Respondents  stress  that  each  of 
the  reported  "caps,"  which  are 
essentially  estimates,  was  reasonable, 
even  though  not  traceable  to  the 
company's  financial  statement. 

Respondents  believe  that  the  main 
problem  at  the  Factory  A  verification 
was  the  failure  of  the  factory  to  tie  factor 
inputs  to  financial  statements. 
Respondents  argue  that  the  submissions 
never  indicated  that  the  factories  had 
records  which  specifically  tied  "caps" 
to  their  financial  statements,  and  that 
with  the  exception  of  steel  inputs  for 
Factory  A,  all  factor  inputs  were  based 
solely  on  "caps."  Respondents  argue 
that  it  was  abundantly  clear  that  the 
factory  did  not  have  records  which 


could  trace  factor  inputs  on  a  per 
product  basis,  and  that  nothing  in  the 
verification  outline  requires  companies 
to  prepare  materials  that  do  not  exist. 
Respondents  insist  that  the 
Department's  verification  outline  did 
not  require  the  factory  to  tie  "caps"  to 
financial  statements. 

Respondents  note  that  Factory  A 
separately  calculated  the  amount  of 
steel  it  used  to  produce  the  subject 
merchandise,  but  argue  that  just  because 
it  could  now  report  actual  steel  physical 
weights  did  not  mean  it  could  tie  its 
steel  consumption  per  item  of  subject 
merchandise  to  its  financial  statements. 

Petitioner  claims  that  the  Department 
was  justified  in  rejecting  the  foctor  data 
of  Factory  A  because  Factory  A  coidd 
not  reconcile  its  reported  factors  of 
-production  or  "caps"  with  the  factor>''s 
actual  accounting  records.  More 
specifically,  Factory  A  could  not  verify 
the  actual  consumption  of  coal, 
electricity,  or  steel. 

Department's  Position 

We  disagree  with  Respondents' 
argument  that  the  Department  has 
"accepted  caps"  in  the  past  and  should 
do  so  again.  This  is  a  misleading 
characterization  of  what  happened  in 
previous  reviews.  The  questionnaire  in 
this  and  previous  reviews  requires 
Respondents  to  report  for  each  factor  of 
production  (FOP)  the  quantity  used  to 
manufacture  one  unit  of  subject 
merchandise  during  the  POR,  e.g.,  the 
actual  kilograms  (kgs.)  of  steel  used  to 
produce  one  hand  tool.  In  this  and 
previous  reviews,  Respondents  reported 
"caps"  instead  of  the  actual  per-unit 
utilization  of  inputs,  because  they 
claimed  their  bookkeeping  systems  were 
limited.  However,  it  is  not  entirely 
accurate  to  say  that  the  Department 
accepted  "caps"  in  previous  reviews. 
Rather,  in  the  previous  review  segment, 
as  a  result  of  verification,  we  confirmed 
that  the  reported  FOP  data,  i.e.,  the 
"caps,"  were  reasonable  approximations 
of  actual  consumption.  As  such  we  used 
this  data  to  calculate  NV. 

However,  verification  objectives, 
testing,  and  results  vary  with  the  review 
segment,  company,  and  facts.  In  the 
verification  in  this  review,  we  once 
again  tested  the  reasonableness  of 
certain  reported  FOP  data  by  weighing 
the  input  materials  as  they  entered  the 
production  process.  We  found  that  the 
factor  utilization  rates  the  company 
reported  in  its  questionnaire  response 
appeared  to  be  reasonable  estimates  of 
the  weight  of  certain  material  inputs. 
Although  we  weighed  the  input 
materials  as  in  the  previous  review  and 
found  them  not  widely  variant  from 
reported  factors,  we  also  asked  the 
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company  to  demonstrate  that  the 
reported  factor  utilization  figures  or 
"caps"  were  accurate  and  reflected  the 
company's  actual  production  experience 
by  tracing  these  "caps"  to  the 
company's  accounting  records  in  some 
way.  This  is  a  basic  goal  of  verification 
and  the  company  failed. 

Respondents'  argument,  in  essence,  is 
that  the  only  way  the  Department  needs 
to  test  their  reported  fectors  is  to  weigh 
several  pieces  at  verification  and  ignore 
any  systematic  link  between  the 
reported  factors  and  the  company's 
books  and  records.  This  is  not 
acceptable.  While  it  is  useful  to  test  the 
production  fectors  that  a  company 
reports  in  various  ways,  the  reliability  of 
the  factor  utilization  rates  ultimately 
depends  on  the  ability  of  the  respondent 
to  trace  the  calculation  of  this  rate  to  the 
company's  actual  production  experience 
as  it  has  been  recorded  in  the  company's 
accounting  records,  a  demonstration 
that  in  this  review  segment  the  company 
could  not  make. 

This  approach  is  consistent  with  the 
position  the  Department  took  regarding 
the  use  of  "caps"  in  Natural  Bristie 
Paintbrushes  and  Brush  Heads  from  the 
People's  Republic  of  China;  Final 
Review  Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  27506 
(May  20, 1999)  (Natural  Bristle 
PainArushes)  for  the  review  period 
covering  97-98.  While  the  Department 
had  considered  "caps"  reasonable  in 
past  segments  of  this  proceeding,  the 
Department  foimd  that  there  were 
discrepancies  in  the  97-98  review 
between  the  reported  "cap"  amounts 
and  the  figures  presented  at  verification. 
Because  the  Department  could  not 
deduce  How  the  information  in  the 
questionnaire  was  derived,  the 
Department  did  not  consider  the 
information  verified. 

Regarding  Respondents'  assertion  that 
the  errors  noted  at  verification  were 
minor,  we  disagree.  The  verification 
reports  clearly  set  forth  the  significant 
problems  encountered  at  verification. 
Company  officials  at  Factory  A  could 
not  support  or  document  actual 
consumption  of  coal  and  electricity.  In 
addition,  we  were  unable  to  tie  steel 
purchases  to  steel  consumption  as 
reported  in  the  questioimaire  response. 
Furthermore,  as  discussed  above, 
company  officials  could  not  establish 
links  between  reported  "caps"  and 
company  accoimting  records  for  specific 
products.  See  AFA  Memorandum. 
Despite  the  rudimentary  record  keeping 
of  the  company,  it  was  the 
responsibility  of  Factory  A  to 
demonstrate  how  its  questionnaire 
response  is  dorived  from  the  production 


data  captured  in  its  books  and  records. 
Factory  A  failed  to  do  so  in  this  case. 
In  concluding  that  Factory  A  failed 
verification,  we  examined  the  entire 
record  supporting  the  factual  data  in  the 
questionnaire  response  and  considered 
the  critical  impact  that  any  questionable 
items  may  have  had  on  our  NV 
calculations.  We  ultimately  determined 
that  the  inaccuracies  and  imverified 
claims,  in  toto,  were  such  that  the 
reported  data  were  not  a  reliable  basis 
for  calculating  a  dumping  margin.  We 
also  note  that,  regardless  of  whether 
Factory  A  passed  verification,  the 
Department  would  be  applying  FA, 
nonetheless,  because  of  the  critical 
deficiencies  in  the  sales  verifications  of 
FMEC  and  SMC. 

Comment  5:  Whether  Factory  B  Failed 
Verification 

Respondents  argue  that  Factory  B  did 
not  fail  verification.  First,'Respondents 
claim  that  the  verifiers  confused  some  of 
the  deficiencies  noted  in  the 
preliminary  results  notice.  Respondents 
claim  that,  while  the  verifiers  identified 
three  imreported  inputs  in  the  notice, 
these  should  be  considered  part  of 
factory  overhead  rather  than  separate 
factor  inputs.  Respondents  argue  that 
these  inputs  are  not  significant,  and 
that,  even  if  the  record  is  incomplete,  it 
is  not  so  incomplete  as  to  warrant  the 
use  of  total  FA. 

Respondents  also  contend  that  the 
reported  figures  did  not  contain  many 
errors,  and  that  the  "caps"  verified  in 
1994  are  the  same  figures  as  the  current 
"caps"  for  the  same  types  of  subject 
merchandise.  Respondents  argue  that 
reported  factors  relating  to  the  most 
important  inputs,  steel  and  steel  scrap, 
were  confirmed  during  verification,  and 
that  the  verifiers  unnecessarily 
conducted  an  extensive  review  of  three 
insignificant  unreported  factors. 
Respondents  further  argue  that  Factory 
B  provided  its  complete  records,  and 
that  the  submissions  never  indicated 
that  the  factory  had  records  which 
specifically  tied  the  reported  "caps"  to 
the  factory's  financial  statements. 
Respondents  argue  that  the  Department 
has  accepted  "caps"  in  the  past, 
recognizing  that  variances  between 
reported  "caps"  and  the  actual  figures 
existed.  Respondents  stress  that  in 
previous  HFKT  reviews,  it  was 
established  that  the  "caps"  were 
estimated,  that  the  estimates  were 
reasonably  close  to  the  actual  factor 
inputs  used,  and  thus,  the  Department 
accepted  the  reported  "caps'. 

Petitioner  clsums  that  the  Department 
was  justified  in  rejecting  the  cost  data  of 
Factory  B  because  Factory  B  could  not 
reconcile  its  reported  factors  of 


production  or  "caps"  with  the  factory's 
actual  accoimting  records,  could  not 
confirm  the  actual  consumption  of  coal 
or  electricity  used  in  the  production 
process,  and  could  not  confirm  the 
levels  of  the  additional  factors  of 
production  not  included  in  Factory  B's 
data. 

Department's  Position 

We  disagree  that  Factory  B  did  not  fail 
verification.  As  detailed  in  the  AFA 
Memorandum,  there  are  several  reasons 
for  concluding  that  the  information 
reported  for  Factory  B  was  unreliable. 
First,  the  company  did  not  adequately 
document  its  FOP  data,  including  the 
most  important  factor,  which  is  steel. 
Second,  we  discovered  at  verification 
additional  factors  of  production  that 
Factory  B  had  not  reported  to  the 
Department.  Finally,  Factory  B  provided 
insufficient  data  to  support  the 
consumption  figures  that  it  had  reported 
for  coal  and  electricity.  Although 
Factory  B  attempts  to  defend  these 
deficiencies  by  arguing  the  limitations 
of  its  bookkeeping  system,  it  is  the 
factory's  responsibility  to  demonstrate 
how  its  questionnaire  response  is 
derived  from  its  actual  production 
experience  as  reflected  in  the  factory's 
financial  records.  Factory  B  failed  to  do 
this. 

We  also  disagree  with  Respondents' 
assertion  that  the  Department  had 
accepted  "caps"  in  the  past  and  that  the 
reported  "caps"  were  adequately 
verified  in  this  review  segment.  As 
explained  in  Comment  4  of  this  notice, 
we  performed  limited  testing  of  the 
"caps"  in  the  last  review  segment.  In 
this  review,  we  asked  the  factory  to 
trace  these  "caps"  to  its  records.  Thus, 
for  the  Department  to  consider  the 
reported  production  factors  reliable,  the 
factory  should  have  demonstrated  how 
they  were  derived  from  the  company's 
accounting  records.  However,  as  we 
mention  above,  Factory  B  failed  ia  this 
exercise  as  it  was  unable  to  show  any 
systematic  link  between  the  reported 
factors  and  the  factory's  books  and 
records.  The  verification  report,  in 
discussing  the  grade,  type,  and 
specifications  of  steel  used  by  Factory  B> 
identifies  the  important  ways  in  which 
the  reported  production  factors  were 
found  to  be  inaccurate.  As  these 
findings  are  proprietary,  please  see 
Memorandum  to  the  File  on  Verification 
of  the  Questionnaire  Response  of 
Factory  B  in  the  Administrative  Review 
of  Heavy  Forged  Hand  Tools  from  the  . 
People's  Republic  of  China  (January  6, 
1999)  and  the  AFA  Memorandum  for  a 
more  detailed  discussion  of  this  and 
other  deficiencies. 
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We  also  disagree  with  Respondents' 
L  guments  that  the  factors  the 
1  Bpartment  states  were  not  reported 
^vere  insignificant,  that  these  factors 
lould  appropriately  be  subsumed 
ithin  the  foctory  overhead  factor,  and 
at  the  Department  allotted  too  much 
e  to  these  factors  at  verification, 
ere  was  no  way  to  confirm  these 
c  aims  at  verification  as  Factory  B  was 
1 1  ot  able  to  substantiate  a  number  of  its 
)  reduction  factors.  Furthermore, 
)  )cause  the  information  concerning  the 
k  Iditional  POPs  was  new,  the 
Department  had  no  choice  but  to  devote 
rome  time  to  these  data  at  verification, 
w  ascertain,  if  possible,  the  extent  of  the 
w  information  imcovered. 
In  concluding  that  Respondents  failed 
rification  we  examined  the  entire 
t^ord  supporting  the  factusd  data  in  the 
estionnaire  response  and  considered 
le  critical  impact  that  any  questionable 
ms  may  have  had  on  our  NV 
culations.  We  ultimately  determined 
at  the  inaccuracies  and  imverified 
aims,  in  toto,  were  such  that  the 
ported  data  did  not  provide  a  reliable 
is  for  calculating  a  dumping  margin. 

lermore,  regardless  of  these 
dings,  the  Department  would  apply 
A  to  transactions  involving  Factory  B 

ause  of  the  critical  deficiencies  in 
he  sales  verifications  of  PMEC  and 
3  VIC. 

'.  bmment  6:  Whether  the  Application  of 
.  {fa  Is  Warranted 

Respondents  claim  that,  given  the 
|vel  of  cooperation  and  the  substantial 
( » ddence  on  the  record  that  they  acted 
1  ( )  the  best  of  their  abilities  during 
' '  srification,  application  of  AFA  is 
iliwarranted.  Respondents  argue  that 
e  Department  applies  a  five-part  test, 
detailed  in  the  Notice  of  Final 
termination  of  Sales  at  Less  Than 

Value:  Certain  Preserved 
ushrooms  from  Chile,  63  FR  56613, 
>616  (October  22, 1998)  {Mushrooms 
om  Qiile),  when  determining  whether 
iformation  should  be  accepted  in  the 
ce  of  verification  failures.  The  five 
lectors  considered  are  whether:  (1) 
ibmissions  of  information  were  made 
ely;  (2)  Respondents  substantially 
perated  widi  the  Department's 
:  formation  requests;  (3)  some 
I  ijiccessfid  verification  of  the 
I  [uestionnaire  response  was  made;  (4) 
or  unverifiable  information,  there  was 
temative  information  available  to 
ow  "appropriate  adjustments  to  the 
bmitted  data;"  and  (5)  the  Department 
as  able  to  make  adjustments  for  the 
entified  deficiencies  and  could  use 
e  submitted  information  without 
ibdue  difficulties.  Respondents  note 
^at  when  applying  these  factors  in 


Mushrooms  from  Chile,  the  Department 
chose  not  to  apply  AFA,  despite  certain 
deficiencies,  because  the  Respondent 
had  "demonstrated  that  it  acted  to  the 
best  of  its  ability  in  the  investigation 
and  [did]  not  otherwise  significantly 
[impede  the]  investigation," 

According  to  Respondents,  the 
verifications  at  Factory  A,  Factory  B, 
SMC,  and  FMEC  were  largely 
successful.  Despite  discrepancies  in 
verifying  certain  sales  and  cost 
information,  these  four  companies  assert 
that  they  provided  alternative 
information  sufficient  to  verify  the  data 
in  their  questionnaire  responses  and 
that  they  have  cooperated  to  the  best  of 
their  abilities.  Respondents  maintain 
that  the  conduct  of  SMC  and  FMEC  is 
neither  wholly  unresponsive,  blatantly 
uncooperative,  nor  resulted  in  any 
significant  impediments  to  the 
verification  or  review.  SMC  claims  that 
its  conduct  demonstrates  an  effort  to 
comply  with  the  Department's 
information  requests  and  precludes  any 
application  of  AFA.  Similarly, 
Respondents  stress  that  the  inability  of 
FMEC  to  provide  certain  documents  to 
the  Department  does  not  evidence  any 
level  of  non-cooperation  or  willful 
withholding  of  information,  but  rather 
resulted  from  unfortunate  timing. 
Respondents  further  claim  that  Factories 
A  and  B  were  prepared  for  verification 
and  did  cooperate  to  the  best  of  their 
ability.  Outlining  the  data  the  factories 
did  supply,  Respondents  argue  that 
their  conduct  does  not  warrant 
application  of  AFA. 

Kespondents  insist  that  the 
Department  cannot  expect  companies  to 
prepare  and  maintain  records  solely  for 
purposes  of  the  antidiunping  statute. 
Respondents  claim  that,  while  the 
Department  in  its  AFA  memo  repeatedly 
points  to  a  failure  of  Respondents  to 
provide  financial  statements  to.  tie  in  to 
their  production  records,  this 
expectation  is  unreasonable  imless  such 
a  financial  statement  is  kept  in  the 
ordinary  course  of  business.  In  this  case, 
Respondents  argue,  the  companies  do 
not  prepare  internal  financial 
statements,  and  the  verification  should 
have  been  limited  instead  to  an 
examination  of  "whether  the  allocation 
methods  are  used  in  the  normal 
accounting  records  and  whether  they 
have  been  historically  used  by  the 
company."  See  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Mexico:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  at  7  7 
(January  4. 1999).  Applying  that 
standard,  the  records  provided  to  the 
Department  at  the  verifications  are  the 
normal  accounting  records  and  methods 
used  historically  by  Respondents. 


Further,  the  Respondents  argue  that  by 
providing  these  records,  use  of  AFA 
cannot  be  supported  or  sustained. 

Finally,  Respondents  contend  that  the 
PRC-wide  rate  assigned  to  FMEC  and 
SMC  is  based  on  tainted  steel  surrogate 
data  from  the  second  review,  and  that, 
even  if  the  Department  resorts  to  AFA, 
it  has  to  have  some  basis  for  the  rates 
selected.  Respondents  claim  that  the 
preliminary  PRC-wide  rates,  which  were 
applied  to  FMEC  and  SMC,  are  invalid 
as  a  matter  of  law.  Respondents  assert 
that  these  rates,  taken  from  the  1992- 
1993  review,  were  changed  due  to  the 
remand  in  Olympia  Indus.,  Inc.  v. 
United  States,  Consol.  Ct.  No.  95-10- 
01339,  (Slip  Op.  98-49  (April  17,  1998) 
[Olympia),  which  the  Court  affirmed  on 
February  17, 1998.  Thus,  Respondents 
argue,  the  Department  has  no  legal 
authority  to  assert  AFA  rates  or  PRC- 
wide  rates  based  on  rates  which  the 
Department  has  itself  acknowledged 
contain  "aberrational"  data. 

Petitioner  asserts  that  the  Department 
correcdy  assigned  AFA  to  SMC  and 
FMEC  for  their  lack  of  cooperation 
during  verification.  Petitioner  points  out 
that  both  SMC  and  FMEC  failed  to 
provide  financial  information  at 
verification  to  confirm  sales  and 
ownership  data.  SMC  failed  to  verify  its 
Agriculture  Tool  Department's  sales, 
failed  to  reconcile  its  1997  financial 
record,  and  failed  to  confirm  its 
ownership  stake  in  SMC  Pacific  Tool. 
Similarly,  FMEC  failed  to  provide 
numerous  financial  statements 
containing  important  sales  data,  and 
failed  to  provide  accounting  records 
regarding  its  affiliation  with  a  U.S. 
part)'.  Petitioner  claims  that  these 
deficiencies  prevented  the  Department 
from  using  the  Respondents'  data  to 
calculate  margins,  and  from  evaluating 
whether  the  Respondents  should  be 
given  separate  margins  or  should  be 
considered  a  single  PRC  entity. 

Department's  Position 

We  disagree  virith  Respondents  that 
adverse  inferences  are  not  warranted  in 
this  case.  With  respect  to  the  PRC, 
FMEC.  SMC,  and  their  supplying 
factories  A  and  B,  we  found  that  these 
parties  did  not  cooperate  to  the  best  of 
Sieir  abilities.  On  April  23,  1998,  the 
Department  sent  a  questionnaire  to  the 
Ministry  of  Foreign  Trade  and  Economic 
Cooperation  ("MOFTEC")  in  order  to 
collect  information  relevant  to  the 
calculation  of  the  PRC-wide  rate. 
MOFTEC  did  not  respond.  SMC  and 
FMEC  likewise  did  not  justify  separate 
rates  or  provide  a  consolidated  response 
representing  all  non-independent 
exporters  of  HFHTs.  In  addition,  as 
discussed  above  in  comments  2  through 
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5,  the  accuracy  of  SMC's  and  FMEC's 
individual  responses  could  not  be 
substantiated  at  verification.  These 
verification  failures  were  the  direct 
residt  of  these  companies'  failure  to 
supply  a  wide  variety  of  requested 
information. 

We  also  disagree  with  Respondents' 
claims  that  the  same  focts  that  caused 
the  Department  not  to  apply  AFA  in 
Mushrooms  from  Chile  exist  in  these 
reviews.  In  Mushrooms  from  Chile,  the 
Department  applied  the  criteria 
established  in  section  782(e)  of  the  Act, 
which  directs  the  Department  to 
consider  information,  even  if  the 
information  did  not  meet  all  the 
Department's  requirements,  if:  (1)  The 
information  is  submitted  within  the 
established  deadlines;  (2)  the  interested 
party  acted  to  thn  best  of  its  ability  in 
providing  the  requested  information;  (3) 
the  information  can  be  vraified;  (4)  the 
information  is  not  so  incomplete  that  it 
cannot  serve  as  a  reliable  basis  for 
reaching  a  determination;  and  (5)  the 
information  can  be  used  without  undue 
difficulties.  After  reviewing  the  record 
of  the  investigation  in  Mushrooms  from 
Chile,  the  Department  decided  that  it 
was  not  appropriate  to  reject  the 
respondent's  oata  in  its  entirety,  but  to 
apply  partial  facts  available.  Contrary  to 
the  facts  involved  in  the  CSiilean 
mushroom  investigation,  the 
inaccuracies  and  unverified  information 
in  SMC's  and  FMEC's  responses  in  the 
HFHTs'  proceedings,  when  taken  in 
total,  are  so  substantial  that  they  prevent 
the  Department  firom  using  any  part  of 
SMC's  or  FMEC's  responses  to 
determine  whether  dumping  margins 
exist.  Consequently,  the  Department 
finds  that,  pursuant  to  sections 
776(a)(2)(D)  and  776(b),  the  use  of  an 
adverse  inference  is  appropriate  in 
determining  dumping  margins,  as  these 
entities  have  not  acted  to  the  best  of 
their  abilities  to  comply  with  our 
requests  for  information. 

As  explained  in  the  following 
comment  entitled  "Separate  Rates."  the 
PRC  entity,  which  did  not  respond  to 
our  information  requests,  includes  both 
SMC  and  FMEC,  as  these  firms  were  not 
able  to  justify  being  assigned  separate 
rates  for  any  class  or  kind  of  HFHT. 
PursTiant  to  section  776(b)  of  die  Act.  we 
are  relying  on  AFA  to  determine  the 
margin  for  the  PRC-wide  entity.  This  is 
consistent  with  the  Department's 
practice  in  cases  where  a  firm  fails 
verification  or  the  Department  receives 
no  response  to  its  questionnaires.  See 
Natural  Bristle  Paintbrushes. 

For  each  of  these  HFHTs' 
proceedings,  we  have  used  as  AFA  for 
the  PRC-wide  rate  the  highest  rate  from 
any  segment  of  the  respective 


proceedings.  Specifically,  the  highest 
rates  are:  16.72  percent  for  axes/adzes; 
47.88  percent  for  bars/wedges;  27.71 
percent  for  hammers/sledges;  and  98.77 
percent  for  picks/mattocks. 

As  to  the  Respondents'  claim  that  the 
PRC-wide  rates  that  we  selected  for  the 
preliminary  residts  are  not  appropriate 
due  to  changes  in  the  rates  as  a  result 
of  litigation  on  the  1992-1993  review, 
we  agree.  The  Department  reviewed  the 
PRC-wide  rates  on  remand  in  Olympia 
and  stated  that  it  had  eliminated 
Japanese  exports  to  India  for  the 
purposes  of  valuing  the  steel  input 
factor  in  the  final  results  of  the  1992/ 
1993  HFHT  reviews,  thereby  lowering 
the  margins  in  these  cases.  We  have 
taken  the  Olympia  decision  into  accotmt 
when  we  reviewed  the  highest  rates 
frnm  any  segment  of  these  re.<ipective 
proceedings. 

Comment  7:  Separate  Rates 

Respondents  argue  that  the 
Department  had  no  basis  in  law  or  fact 
to  deny  separate  rates  for  FMEC  and 
SMC.  Respondents  argue  that  no  part  of 
the  verification  addressed  the  separate 
rates  issue,  and  that  the  first  mention  of 
this  issue  was  in  the  preliminary  results 
notice.  Respondents  argue  that  for  de 
jure  control,  the  verifiers  looked  at 
FMEC's  business  license,  that  the 
verifiers  noted  no  restrictive 
stipulations,  and  that  the  record  shows 
no  government  control.  For  de  facto 
control.  Respondents  argue,  the  reports 
show  that  FMEC  and  SMC  set  their  own 
prices,  kept  the  proceeds,  negotiated 
their  contracts,  and  selected  their  own 
management. 

Respondents  further  raise  the 
question,  if  the  Department's  policy  that 
"separate  rates  questionnaire  responses 
must  be  evaluated  each  time  a 
respondent  makes  a  separate  rates 
claim,"  why  did  the  Department's 
verification  outline  ful  to  include  any 
separate  rates'  questions?  Respondents 
argue  that  the  Department's  citation  to 
Manganese  Metal  from  the  People's 
Republic  of  China.  Final  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review,  63  FR 12441 
(March  13, 1998),  is  misplaced,  because 
it  does  not  involve  a  change  in  the 
Department's  granting  a  separate  rate 
following  a  verification.  Additionally, 
Respondents  argue  that  the 
Department's  basis  for  denying  separate 
rates  rested  on  Respondents'  failure  to 
provide  information  that  was  irrelevant 
to  this  issue.  Accordingly,  Respondents 
claim  that  the  Department  abused  its 
discretion  in  denying  separate  rates  for 
FMEC  and  SMC. 

Respondents  stress  that  the 
Department  determined  that  FMEC  and 


SMC  qualified  for  separate  rates  in  the 
previous  five  administrative  reviews. 
Citing  Certain  Iron  Construction 
Castings  from  the  People's  Republic  of 
China;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  57  FR 
24245  (Jime  8, 1992),  Respondents  claim 
that  it  is  the  Department's  practice  to 
maintain  separate  rates  unless  there  is 
an  indication  that  a  Chinese  company's 
status  has  changed. 

Petitioner  supports  the  Department's 
decision  to  assign  the  PRC-wide  rate  to 
both  SMC  and  FMEC,  as  AFA.  Petitioner 
claims  that  Respondents  failed  to 
provide  the  Department  with  verified 
information  regarding  their  eligibility 
for  separate  rates.  Petitioner  disagrees 
with  Respondents  that  the  record  shows 
that  FMEC  and  SMC  set  their  own 
prices,  kept  the  proreeHs,  negotiated 
their  contracts,  and  selected  their  own 
management.  Petitioner  claims  that  the 
problems  at  verification  resiilted  in  the 
Department's  inability  to  verify  U.S. 
sales  and  to  verify  affiliations  which 
could  have  a  direct  impact  on  the 
Department's  separate  rate 
determination.  Petitioner  notes  that, 
while  the  Department  has,  in  other 
cases,  calculated  separate  rates  for 
Respondents  that  failed  verification,  the 
present  case  is  factually  different  bom 
those  circumstances.  Citing  Natural 
Bristle  Paintbrushes  and  Brush  Heads 
From  the  People's  Republic  of  China; 
Preliminary  Results  and  Partial 
Recission  of  Antidumping  Duty 
Administrative  Review,  64  FR  2192  (Jan. 
13, 1999)  [Natural  Bristle  Paintbrushes 
Prelim),  Petitioner  claims  that 
Respondents  in  that  case  warranted  a 
separate  rate  based  on  the  fact  that  the 
verification  failure  resulted  firom  the 
Department's  inability  to  verify  the 
information  provided  by  the  supplier, 
and  not  from  any  discrepancies  in  the 
information  provided  by  the  exporter; 
and  that  veriiScation  of  the  company 
revealed  that  it  warranted  a  separate 
rate.  Thus,  Petitioner  argues  that  the 
Natural  Bristle  Paintbrushes  Prelim  is 
distinguishable  from  this  case. 

Petitioner  also  claims  that  assigning 
the  PRC-wide  margins  to  SMC  and 
FMEC  as  AFA  is  appropriate  regardless 
of  the  separate  rate  analysis,  because  the 
PRC-wide  rates  are  the  highest  margins 
calculated  in  any  prior  segment  of  these 
cases.  Petitioner  claims  that  SMC  and 
FMEC  warrant  the  highest  rate 
calculated  because  they  failed  to 
cooperate  to  the  best  of  their  abilities  in 
verifying  their  cost  and  sales  data.  In 
similar  situations.  Petitioner  claims  that 
the  Department  has  assigned  AFA  citing 
Natural  Bristle  Paintbrushes  Prelim  and 
Elemental  Sulphur  from  Canada;  Final 
Results  of  Antidumping  Admiiustrative 
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'  eviews,  62  FR  37958  Quly  15, 1997). 
<  urther,  Petitioner  suggests  that  by 
i^signing  the  PRC-wide  rate  to  SMC  and 
'  MEC,  the  Department  will  ensure  that 
:  lese  companies  will  not  benefit  firom 
:  leir  lack  of  cooperation. 

;  apartment's  Position 

We  disagree  with  Respondents' 
Insertion  that  the  record  supports  a 
^ding  of  separate  rates  for  FMEC  and 
jMC.  As  stated  in  the  preliminary 
~ts  of  these  reviews,  the  failure  to 
itisfy  requests  for  information  that 
ould  confirm  various  elements  of 
ese  firms'  questionnaire  responses 
ctly  compromised  the  information 
Jiat  formed  the  basis  of  these  entities' 
»6parate  rates'  claims.  More  specifically, 
^e  determined  that,  due  to  the  nature  of 
lie  verification  failures  of  SMC  and 
^jMEC  and  the  inadequacy  of  their 
iwperation,  it  was  not  possible  to 
snfirm  information  regarding  these 
I  sptities'  affiliations,  ownership 
ii^rangements,  and  corporate  structure. 
See  Heavy  Forged  Hand  Tools  From  the 
ople's  RepuUic  of  China:  Preliminary 
fsults  of  Antidumping  Duty 
dministrative  Review,  64  FR  5770 
February  5, 1999).  Thus,  even  though 
e  did  not  directly  examine  all  aspects 
~  these  firms'  separate  rates'  claims  at 
cation,  the  separate  rates'  claims 
itete  called  into  question  because  the 
I  lata  unsuccessfully  addressed  at 
rification  were  key  to  our  separate 
ites'  analysis. 

>mment  8:  Surrogate  Value  for  Steel 

For  HFHTs  that  are  not  made  fit>m 

p.  Petitioner  argues  that  the 
ipartment  erred  in  selecting  its  steel 
_  ite  values.  In  the  previous 
Ldministrative  reviews  of  this  case,  the 
department  valued  steel  inputs  for  these 
ools  based  upon  HTS  category  7214.50, 
•  ^e  classification  for  forged  bars  and 
However,  in  this  review,  based  on 
e  descriptions  of  the  production 
ss  in  the  record,  the  Department 
ided  to  use  HTS  category  7207.20.09, 
e  classification  for  semi-finished  steel, 
value  the  steel  input.  Petitioner 
aims  that  HTS  category  7207.20.09  is 
>t  appropriate  because  it  covers  billets 
d  blooms  that  must  be  further  hot- 
lied  to  ensure  that  they  meet  the 
lerances  necessary  to  be  forged  into 
d  tools.  While  Petitioner 
lowledges  that  the  petition  did  refer 
the  raw  material  for  HFHTs  as  a 
lillet,"  Petitioner  maintains  that  the 
pondents  do  not  hot  roll  semi- 
hed  steel  billets  in  their  production 
ess.  Instead,  according  to  the 
spondents'  questionnaire  responses, 
l^e  hand  tool  manufacturers  purchase 
:  lushed  roimd  bars,  cut  them  to  proper 


length,  and  then  forge  them  into  tools. 
Petitioner  contends  that  because  "beirs" 
are  used  in  the  Respondents'  production 
process,  it  is  not  appropriate  to  use  an 
"unfinished"  product  to  value  the  steel 
input  into  HFHTs.  Petitioner  argues  that 
the  use  of  HTS  category  7207.20.09  is 
inconsistent  with  the  statutory  mandate, 
because  it  is  unrelated  to  the  factors  of 
production  that  are  utilized  in 
producing  subject  merchandise.  "The 
proper  category  to  value  the  steel  input 
is  HTS  category  7214.50  because  it 
includes  finished  bars. 

Respondents  support  the 
Department's  use  of  the  HTS  category 
7207.20.09  to  value  the  steel  input, 
claiming  that  it  constitutes  the  best 
available  information  regarding  the 
materials  being  used  by  the  HFHT 
manufacturers  to  produce  subject 
merchandise.  While  the  Respondents 
agree  that  the  Department  used  the 
correct  HTS  category  to  value  steel 
inputs,  the  Respondents  contend  that 
the  Department  should  recalculate  the 
surrogate  value  within  the  HTS 
subheading  used.  More  specifically. 
Respondents  argue  that  the  April- 
September  1997  Indian  Imports  from 
Germany  and  Qatar  imder  HTS  category 
7207.20.09  are  aberrational  in  price  and 
therefore  should  be  disregarded  to  avoid 
distorting  the  per  unit  value  for  steel. 
Respondents  cite  the  Department's  final 
remand  results  in  Olympia,  arguing  that 
the  Department's  decision  in  that  review 
to  disregard  certain  Japanese  imports  as 
aborrational  suggests  that  the 
Department  shoidd  disregard  the 
imports  from  Germany  and  Qatar  in  diis 
review,  because  they  are  similarly 
aberrational. 

Finally,  Respondents  claim  the 
Department  double-counted  the  values 
for  steel  in  the  month  of  April  1997. 

Department's  Position 

We  disagree  with  Petition's.  In  our 
preliminary  review  results  we  stated 
that  we  had  changed  the  PITS  category 
that  we  used  to  value  steel  from  7214.50 
used  in  previous  reviews  to  7207.20.09 
because  the  former  covered  "finished 
rods  and  bars"  and  the  latter  covered 
"unfinished"  steel.  This  was  based  on 
our  analysis  of  the  petition,  the  ITC 
report,  the  questionnaire  responses  in 
this  review  segment,  the  HTS,  and 
conversations  with  product  experts. 
This  analysis  suggested  that  the  input 
material  used  by  the  PRC  producers  was 
vmfinished  and  that  the  input  material 
underwent  a  number  of  operations 
which  could  be  characterized  as 
"finishing"  operations,  including 
forging. 

However,  in  reviewing  this  analysis  in 
light  of  the  comments  raised  by  the 


parties  we  realized  that  our  use  of  the 
term  "unfinished"  was  somewhat 
imprecise  in  the  discussion  regarding 
the  choice  of  appropriate  surrogate 
values.  One  of  the  primary  differences 
between  HTS  categories  7214.50  and 
7207.20.09  is  that  the  former  covers 
"bars  and  rods"  and  the  latter  covers 
"ingots  and  other  primary  forms" 
(including  billets).  Thus,  in  considering 
which  of  these  categories  most  closely 
reflects  the  input  materials  used  by 
respondents,  the  most  important 
determinant  is  whether  the  steel  input 
for  the  HFHTs  in  question  is  closest  to 
a  billet  or  a  bar,  not  whether  the  input 
is  "finished''  or  "unfinished." 

In  reviewing  the  record  evidence  we 
noted  that  both  Respondents  and 
Petitioners  used  a  variety  of  terms  to 
describe  the  input  materials.  The 
petition  originally  filed  in  this 
proceeding  describes  the  input  material 
as  "fine  grain  special  bar  quality  carbon 
steel"  in  one  place,  and  as  a  "billet"  in 
another.  See  Petition  for  the  Imposition 
of  Antidumping  Duties  on  Heavy  Forged 
Hand  Tools,  With  or  Without  Handles, 
bom.  the  People's  Republic  of  China,  at 
pages  14  and  35,  respectively  (April  4, 
1990).  Similarly,  Respondents  refer  to 
the  input  materials  as  "ordinary 
merchant  grade  1045  steel  bar"  and 
"billets."  See  TMC's  and  Shandong 
Huarong's  Response  to  the  Department's 
April  23, 1998  Questionnaire — Section 
C  and  D  (June  24  and  26, 1998).  In  order 
to  address  this  issue  we  asked 
Respondents  a  series  of  questions 
designed  to  clarify  the  type  of  input 
used.  See  June  18  letter  to  Respondents 
regarding  Steel  Value.  Their  responses 
indicated  that  they  used  billets.  See 
Shandong  Huarong  and  TMC  Response 
to  Department's  Jime  18, 1999 
Supplemental  Questionnaire  (June  23, 
1999).  Accordingly,  for  these  final 
review  results,  we  continue  to  hold  that 
HTS  category  7207.20.09  is  a  better  HTS 
category  to  value  the  steel  input  used  in 
the  HFHTs  in  question  because  it  covers 
billets,  not  bars. 

We  also  disagree  with  Petitioner's 
assertion  that  this  category  is 
inappropriate  because  it  covers  both 
semi-finished  billets  and  blooms. 
Almost  all  of  the  HTS  categories  we  use 
cover  a  range  of  products,  some  of 
which  include  products  other  than  the 
specific  input  in  question.  Nevertheless, 
the  category  selected  is  still  the  factor 
value  on  the  record  of  this  review  that 
most  closely  resembles  the  production 
input  actually  used  by  the  PRC 
producers. 

We  disagree  with  Respondents'  claim 
that  the  Department  incorrectly  double- 
counted  the  values  for  steel  in  the 
month  of  April  1997.  However,  we 
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identified  an  error  in  the  calculation  of 
luiit  values  derived  from  the  April- 
September  time  period  which  we  have 
corrected  in  these'final  review  results. 
In  addition,  we  agree  with  Respondents' 
final  claim  that  the  average  unit  values 
for  steel  imports  from  Germany  and 
Qatar  under  this  HTS  category  are  so 
substantially  higher  when  compared 
Mdth  the  great  majority  of  other  imports 
under  this  category  that  they  are 
aberrational.  As  such  we  have  excluded 
these  imports  from  our  analysis. 

Comment  9:  Suirogate  Value  for  Steel 
Scrap 

Petitioner  argues  that  for  HFHTs  made 
from  scrap  railroad  wheels  and  rails,  the 
record  evidence  does  not  support  using 
HTS  category  7204.41  to  value 
Respondents'  steel  input.  Petitioner 
claims  that  railroad  wheels  used  as 
scrap  are  not  classified  under  HTS 
category  7204.41.  Furthermore, 
Petitioner  contends  that  the  used 
railroad  wheels  and  rails  that  are  resold 
in  the  scrap  market  command  almost 
twice  the  price  of  scrap  that  is  resold  in 
the  form  of  mill  waste,  turnings,  and 
shavings.  According  to  Petitioner, 
railroad  scrap  is  a  premium  quality 
scrap  as  opposed  to  the  scrap  by- 
products that  are  covered  imder  HTS 
category  7204.41,  an  item  number 
whidi  generally  encompasses  the 
cheapest  grades  of  scrap  available.  As 
evidence  Petitioner  cites  to  experience 
in  the  U.S.  scrap  market  where  used 
railroad  wheels  command  almost  twice 
the  price  of  certain  other  scrap  forms. 
Petitioner  therefore  maintains  that  the 
scrap  steel  should  be  valued  as  bars 
under  HTS  category  7214.50.  However, 
if  the  Department  continues  to  use  HTS 
category  7204.41,  Petitioner  argues  that 
the  Department  should  take  into 
account  the  scrap  market  data  discussed 
above  and  double  the  unit  value  we 
derive  from  the  import  statistics. 
Petitioner  further  notes  that  the 
Department  has  never  verified  TMC's 
use  of  railroad  wheels  in  the  production 
process  for  certain  HFHTs. 

Respondents  argue  that  the 
Department  used  the  correct  HTS 
category  to  value  the  scrap  steel  input 
and  oppose  Petitioner's  suggestion  that 
the  average  import  unit  value  be 
doubled  to  reflect  the  value  of  the  scrap 
railroad  wheels.  Respondents  contend 
that  the  statute  requires  the  [)epartment 
to  use  surrogate  values  when  they  are 
available,  not  U.S.  experience.  In 
addition,  respondent^  oppose  HTS 
category  7214.50,  the  input 
classification  that  Petitioner  advocates, 
because  it  does  not  include  used 
railroad  wheels  and  rails.  Respondents 
argue  in  addition  that  Petitioner  made 


no  timely  request  thahthe  Department 
conduct  a  verification  of  TMC. 

Department's  Position 

Based  on  the  arguments  raised  by  the 
parties,  subsequent  to  the  preliminary 
review  results,  we  identified  a  new 
value  for  scrap  which  may  more  closely 
resemble  the  production  input  actually 
used  by  respondents.  This  value,  HTS 
category  7204.49,  encompasses  heavier 
scrap  steel  than  the  category  previously 
used.  This  category  is  significantly 
closer  to  the  scrap  railroad  wheels  and 
rails  that  the  Respondents  use  than  the 
mill  waste,  turnings,  and  shavings  that 
are  classified  under  HTS  category 
7204.41.  See  Memorandum  to  the  File 
regarding  Selection  of  Scrap  Steel,  dated 
Jime  7, 1999. 

Comment  10:  NME  Shipments 

The  Respondents  claim  that  the 
Department  made  a  clerical  error  when 
we  included  imports  bom  the 
Democratic  People's  Republic  of  Korea 
(the  DPRK)  but  not  imports  from  the 
Republic  of  Korea  (the  ROK)  in  the 
Indian  import  statistics  used  to  value 
certain  FOPs  for  HFHTs, 

Department's  Position 

We  agree  with  the  Respondents  that 
an  error  occurred  when  we 
inadvertently  included  import  data  for 
shipments  from  the  DPRK,  but  omitted 
the  import  data  for  shipments  from  the 
ROK  in  establishing  factor  values.  It  is 
the  Department's  practice  to  exclude 
from  the  import  data  used  to  value  FOP 
import  information  pertaining  to  NMEs. 
Consequently,  the  Department  has 
included  the  import  data  from  the  ROK 
and  omitted  the  import  data  from  the 
DPRK  in  these  final  review  resiUts. 

Comment  1 1 :  Ocean  Freigfit  Rate  for 
SHGC 

Respondents  claim  that  the 
Department  should  have  used  market 
value  ocean  freight  rates  for  all  SHGC 
shipments  since  it  represents  the  best 
information  available.  Instead,  the 
Department  used  surrogate  value  ocean 
freight  rates  for  all  shipments  except 
one.  The  one  exception  concerned  a 
shipment  by  SHGC  that  was  transported 
by  a  market  economy  vendor  and  paid 
for  by  SHGC  using  a  market  economy 
currency.  It  is  the  market  economy  rates 
used  for  this  shipment  that  Respondents 
argue  the  Department  should  use  to 
value  all  ocean  freight  for  SHGC. 

Petitioner  did  not  comment  on  this 
issue. 

Department's  Position 

We  disagree  with  the  Respondents. 
Record  evidence  indicates  that,  with 


one  exception,  SHGC  used  NME  carriers 
for  its  shipments.  Since,  with  this  one 
exception,  SHGC  did  not  use  a  market 
economy  vendor  or  pay  market 
economy  prices  for  its  shipments,  we 
appropriately  used  siurogate  values  for 
all  but  this  one  shipment.  This  is 
consistent  with  our  longstanding 
practice  of  using  actual  prices  only 
when  the  NME  producer  (1)  sources  an 
inpiit  bom  a  market  economy  coimtry; 
and  (2)  pays  for  the  input  in  a  market 
economy  ciurency.  See,  e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Chrome  Plated  Lug  Nuts  From 
the  People's  Republic  of  China,  56  FR 
46153  (September  10, 1991);  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Oscillating  Fans  and  Ceiling 
Fans  From  the  People's  Republic  of 
China.  56  FR  55271,  55274-75  (October. 
25, 1991);  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Saccharin  from 
the  People's  Republic  of  China.  59  FR 
58818,  58822-23  (November  15, 1994); 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Disposable 
Pocket  Lighters  From  the  People's 
Republic  of  China.  60  FR  22359,  22366 
(May  5, 1995);  Tapered  Roller  Bearings 
and  Parts  Thereof,  Fin/shed  and 
Unfinished,  From  the  People's  Republic 
of  China:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  61  FR 
65527,  65553  (December  13, 1996). 

We  also  disagree  with  Respondents' 
claim  that  the  one  market  economy 
currency  transaction  is  the  "best 
available  information"  for  valuing  the 
remaining  NME  transactions  because 
that  value  reflects  the  "actual"  value  of 
ocean  freight.  This  contention  is 
without  merit.  Respondents  have  not 
suggested  why,  nor  provided  any 
information  to  support  the  argument 
that,  this  one  market  economy 
transaction  is  a  better  surrogate  value 
than  the  value  we  used  from  a 
comparable  economy,  as  is  our  normal 
practice. 

Comment  12:  The  Surrogate  Value  for 
Coal 

The  Respondents  argue  that  the 
Department  should  abandon  the  data 
source  it  used  to  price  coal  and  value 
this  input  using  the  more 
contemporaneous  Indian  import 
statistics  for  coal  imported  during  the 
POR.  Respondents  note  that  the 
Department  relied  on  Indian  import 
statistics  for  valuing  coal  expenditures 
in  the  96-97  Preliminary  Results  of 
Antidumping  Duty  Admirustrative 
Review  of  Certain  Helical  Spring  Lock 
Washers  from  the  People's  Republic  of 
China,  63  FR  60299  (November  9, 1998) 
(Helical  Spring  Lock  Washers).  Thus, 
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Ri)  (pondents  claim  that  the  Department 
should  do  the  same  here. 

fetitioner  did  not  comment  on  this 

ent's  Position 

/e  disagree  with  Respondents. 
Respondents  cite  to  an  earlier  review 
resiult  in  another  proceeding  as  support 
fort  their  claim  that  the  Department 
should  use  Indian  import  statistics  to 
value  coal.  However,  the  Department's 
dMdsion  on  faeioi  valuation  is  based  on 
th»  best  information  available  in  each 
rekriew  segment.  In  this  case,  we  used 
'""^rmation  from  the  International 
pmic  Energy  Agency's  Publication, 
ergy  Prices  and  Taxes,  Second 

ter  1998,  to  value  coal  because  the 
ilication  provided  values  for  coal  on 
^ore  specific  basis.  In  particular,  this 
slication  provided  values  for  coal 
u4*d  in  industrial  applications.  The 
Injdian  import  statistics  for  coal  that 
Respondents  recommend  do  not 
distinguish  between  coal  used  for 
household  and  industrial  applications. 
Because  the  use  of  coal  in  HFHT 
production  is  an  industrial  application, 
WH  believe  the  value  for  coal  used  in 
injdustrial  applications  is  more  specific 
aAJi  more  reflective  of  this  factor's 
vtiue. 

C }  iiment  13:  The  Surrogate  Value  for 
Girtons 

llespondents  argue  that  the 
Dibartment  should  use  the  most  recent 
Indian  import  statistics  to  value  cartons 
e\9n  though  the  statistical  reporting 
t  for  more  recent  imports  under  this 
S  category  is  no  longer  kilograms,  the 
t  Respondents  used  for  this 
duction  factor.  Respondents  argue 
It  these  data  are  more 

Jtemporaneous. 
etitioner  did  not  comment  on  this 


ent's  Position 

tVe  disagree.  Respondents'reported 
tb  ^ir  carton  data  on  a  per  kilogram 
bt  ^is.  In  order  to  accurately  value  this 
pi  oduction  factor;  we  use  data  that  are 
reported  on  a  per  kilogram  basis.  As  a 
result,  for  these  final  results,  the 
D<)^)artment  used  Indian  import 
statistics  for  cartons  from  an  earlier  time 

^od,  February  1995,  when  the 
ical  reporting  unit  for  the  HTS 
;ory  in  question  was  still  kilograms. 


D>{ 


As  we  discussed  in  the  HFHTs  Prelims, 
we  adjusted  these  data  using  the 
wholesale  price  indices  for  India 
reported  in  the  IMF's  publication. 
International  Financial  Statistics,  to 
account  for  price  differences  between 
the  period  of  the  FOP  data  and  the  POR. 

Comment  14:  Truck  Freight 

The  Respondents  claim  that  the 
Department  double-counted  the  truck 
freight  expense,  by  including  both 
mileage  and  factory  overhead  in  its 
factor  valuation.  Respondents  suggest 
that,  where  a  company  uses  its  own 
trucks,  the  E)epartment  should  simply 
assume  these  expenses  are  included  as 
part  of  a  company's  factory  overhead.  In 
the  alternative.  Respondents  argue  that 
the  Department  should  use  the  Times  of 
India  truck  rate  for  all  domestic  truck 
transportation,  rather  than  using  this 
rate  only  in  those  instances  when 
transportation  was  provided  by 
company-operated  trucks.  While 
Respondents  acknowledge  that  the 
Times  of  India  truck  rate  covers 
company-operated  trucks,  not  non- 
company  operated  trucks,  they 
nonetheless  cite  Helical  Spring  Lock 
Washers,  noting  that  in  that  case,  the 
Department  used  the  Times  of  India  rate 
for  all  domestic  truck  transportation. 

Department's  Position 

We  disagree  with  Respondents.  First, 
Respondents  have  provided  no  evidence 
to  demonstrate  that  truck  expenses  are 
already  included  in  factory  overhead. 
Second,  the  Department  treats  the  cost 
of  operating  the  company's  own 
vehicles  as  a  separate,  distinguishable 
expense  bom  the  costs  related  to  use  of 
non-company  operated  trucks.  We  used 
the  Times  of  India  rate  to  value  the  cost 
of  a  company-operated  truck  because 
this  is  the  most  appropriate  surrogate 
value.  For  non-company  operated 
trucks,  i.e.,  the  purchase  of  freight 
delivery  services  in  the  PRC,  we  used 
information  contained  in  an  August 
1993  embassy  cable,  which  we  have 
placed  on  the  record  of  these  reviews, 
describing  the  cost  of  truck 
transportation  for  an  Indian  company 
located  in  Bombay  used  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Helical  Spring  Lock 
Washers  firom  the  People's  Republic  of 
China  (58  FR  48833).  We  also  disagree 


that  Helical  Spring  Lock  Washers 
supports  using  company-operated  truck 
rates  for  valuing  all  truck  transportation. 
In  that  review  segment  the  Department 
used  only  company-operated  truck  rates 
to  value  truck  transportation  because 
the  company  used  only  company- 
operated  trucks  diuing  the  POR. 

Comment  15:  Selling,  General,  and 

Administrative  Expenses  (SG&A), 
Factory  Overhead,  and  Profit 

Respondents  claim  that  the  surrogate 
values  used  for  calculating  SG&A, 
factory  overhead,  and  profit  were  from 
large  industries  and  therefore  not 
appropriate  for  the  small  companies 
engaged  in  producing  the  subject 
material.  Citing  Helical  Spring  Lock 
Washers,  Respondents  argue  that 
despite  the  Department's  practice  of 
using  the  most  contemporaneous  data 
available.  Commerce  should  use  the 
data  for  smaller  companies  from  other 
reviews  in  this  case  because  these  data 
are  more  representative  of  the  business 
conditions  in  China  and  the  industry 
producing  HFHTs. 

Petitioner  argues  that  the  Department 
should  maintain  the  use  of  the  current 
surrogate  values  for  SG&A,  factory 
overhead,  and  profit,  since  they  are 
more  contemporaneous. 

Department's  Position 

We  agree  with  the  Respondents.  For 
these  final  review  results  we  valued  the 
factors  for  factory  overhead,  SG&A,  and 
profit  using  the  surrogate  data  employed 
for  these  factors  in  Helical  Spring  Lock 
Washers.  More  specifically,  these  data 
were  derived  trom  the  Reserve  Bank  of 
India  Bulletin,  a  publication  that  we 
have  placed  on  the  record  of  this  review 
and  reflects  the  experience  of 
companies  from  smaller  industries.  The 
PRC  producers  subject  to  this  review  are 
small  producers.  Thus,  the  surrogate 
data  used  in  Helical  Spring  Lock 
Washers  is  more  appropriate  for  valuing 
SG&A,  factory  overhead,  and  profit, 
because  it  is  more  reflective  of  the 
business  experience  of  small  industries, 
and  therefore,  the  HFHTs'  sector. 

Final  Results  of  the  Reviews 

As  a  result  of  our  reviews,  we  have 
determined  that  the  following  margins 
exist  for  the  period  February  1, 1997 
through  January  31, 1998: 


Manufacturer/exporter 


Time  period 


Margin 
(percent) 


Huarong  General  Group  Corporation 

Bars/Wedges 

Axes/Adzes 

Uff>nir>g  Machinery  Import  &  Export  Corporation 
Bars/Wedges 


2/1/97-1/31/98 
2/1/97-1/31/98 

2/1/97-1/31/98 


157 

18.72 

0.00 
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Manufacturer/exporter 


Time  period 


Margin 
(percent) 


Tianiin  Machinery  Import  &  Export  Corporation 

Hammera^Siedges 

Picks/Mattocks 

Bars/Wedges 

Axes/Adzes 

PRC-wide  rates 

Axaa/Adzes 

Bars/Wedges 

HaiTMnera^ledges „ 

Picks/Mattocks .- 


2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 

2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 
2/1/97-1/31/98 


0.14 

0.00 

47.88 

18.^ 

18.72 
47.88 
27.71 
98.77 


The  Department  shall  detennine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Pursuant  to  19  CFR  351.212(bMl).  where 
we  analyzed  and  used  a  company's 
response  in  issuing  these  final  review 
results,  we  have  calculated  an  importer- 
specific  duty  assessment  rate  by 
dividing  the  total  amount  of  dumping 
margins  calculated  for  sales  to  each 
importer  by  the  total  numbw  of  units  of 
those  same  sales  sold  to  that  importer. 
The  imit  dollar  amount  will  be  assessed 
uniformly  against  each  unit  of 
mochandise  of  that  specific  importer's 
entries  during  thd  POR  As  discussed 
above.  SMC  and  FMEC  did  not  justify 
receiving  separate  rates.  They  are 
covered  by  me  PRC-wide  rates  for  the 
difiiRent  classes  at  kinds  of  HFHTs. 
Where  a  rate  is  based  on  FA,  this  rate 
will  be  uniformly  applied  to  all  imparts 
of  that  merchandise.  In  accndance  with 
19  CFR  351.106(c)(2),  we  also  will 
instruct  Customs  to  liquidate  without 
regard  to  antidiunping  duties  any 
entries  for  which  the  importer-specific 
antidumping  duty  assessment  rate  is  de 
minimis,  i.e..  less  than  0.5  percent.  The 
Dqfwrtment  will  issue  appraisement 
instructions  direcdy  to  Customs. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  this  notice  of  final 
results  of  reviews  for  all  shipments  of 
HFHTs  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  this  notice,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  named  above  which  have 
separate  rates  (SHGC,  LMC,  and  TMC) 
will  be  the  rates  stated  above  for  those 
firms  and  for  the  classes  or  kinds  of 
HFHTs  listed  above;  (2)  for  any 
previously  reviewed  PRC  and  non-PRC 
exporter  with  a  separate  rate,  (including 
those  companies  and  products  where 
we  terminated  the  review),  the  cash 
deposit  rate  will  be  the  company-and 
product-specific  rate  established  for  the 
most  recent  period;  (3)  for  all  other  PRC 
exporters,  including  SMC  and  FMEC, 


which  fiuled  to  justify  receiving  separate 
rates  in  this  segment  of  the  proceeding, 
the  cash  deposit  rates  will  he  the 
product-specific  PRC-wide  rates  as 
stated  above;  and  (4)  the  cash  deposit 
rates  for  non-PRC  exporters  of  subject 
merchandise  bom  the  PRC  will  be  the 
product-specific  rates  applicable  to  the 
PRC  supplier  of  that  exporter.  These 
cash  deposit  requirements  shaU  remain 
in  efiiect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  impiffters  of  their  responsibility 
under  section  351.402(f)  of  the 
Department's  regulations  to  fiile  a 
certificate  r^arding  reimbursement  of 
antidumping  duties  priOT  to  liquidation 
of  the  relevant  entries  during  this  POR. 
Failure  to  comply  Mdth  this  requirement 
could  resuh  in  the  Secretary's 
presumption  that  reimbursement  of 
antidiunping  duties  occurred  and  the 
subsequent  assessment  of  double  the 
amount  of  antidumping  duties. 

This  notice  also  swves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulaticms.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  ordefr  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  (19 
U.S.C.  1675(a)(1)  and  1677f(i)(l)). 

Dated:  August  4, 1999. 
Robert  S.  LaRoau, 

Assistant  Secretary  for  Import    ' 

Administration. 

[FR  Doc.  99-20739  Filed  &-10-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Intametional  Trade  Administration 

Notice  of  Poatponement  of  Time  LlmK 
for  Countervailing  Duly  ktvastigetion: 
Certain  Cold-RoHad  Flat-Rotied 
Carbon-Quality  Steel  Producta  From 
Brazii 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  postponement  of  time 
limit  for  preliminary  determination  of 
countOTvailing  duty  investigation. 

summary:  The  Department  of  Commerce 
is  extending  the  time  limit  of  the 
preliminary  determination  in  the 
countervailing  duty  investigation  of 
certain  cold-rolled  flat-rolled  carbon- 
quality  steel  products  from  Brazil 
because  we  deem  this  investigation  to 
be  extraordinarify  complicated,  and 
determine  that  additional  time  is 
necessary  to  make  the  preliminary 
determination. 

ffFECnVE.DATE:  August  11, 1999. 
FOR  FURTHER  MTORMATIDN  contact: 
Dana  Mermelstein  at  (202)  482-0984  or 
Javier  Barrientos  at  (202)  482-2849, 
Import  Administration,  International 
Ttade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.  Washington. 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

AppticaUe  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  efibctive  January  1, 1995. 
the  effective  date  of  the  amendments 
nuide  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 

PoatponenflBt 

On  June  21, 1999,  the  Department  of 
Commerce  (the  Department)  initiated  a 
countervailing  duty  investigation  of 
certain  cold-rolled  flat-rolled  carbon- 
quality  steel  products  from  Brazil.  See 
Initiation  of  Countervailing  Duty 
Investigations:  Certain  Cold-RoUed  Flat- 
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Hdlled-Carbon-Quality  Steel  Products 

tm  Brazil,  Indonesia,  Thailand  and 
nezuela.  64  FR  34201  (June  25, 1999). 
e  preliminary  determination 
c  ^rently  must  be  issued  by  August  25, 
1 999.  Respondents  have  indicated  that 
tlk^y  will  be  cooperating  in  the 
u^Vestigation.  In  November  1998,  the 
Ej^partment  issued  new  countervailing 
"  ity  regulations  (see.  Countervailing 
ties;  Final  Rule  63  FR  65341 
ivember  25, 1998),  which  have  new 
visions  that  are  applicable  in  this 
c^e,  particularly  with  respect  to 
equityworthiness,  creditworthiness  and 
dlV^imt  rates.  Accordingly,  as  detailed 
u^jthe  August  4, 1999  Memorandiun  to 
Rbbert  S.  LaRussa,  Assistant  Secretary 
for  hnport  Administration  (on  file  in  the 
public  file  of  the  Central  Records  Unit, 
Room  B-099  of  the  Department  of- 
Commerce),  we  deem  this  investigation 
t( )  be  extraordinarily  complicated  by 
n  II  kspn  of  the  novelty  of  the  issues 
p  resented,  and  determine  that 

tional  time  is  necessary  to  make  the 
liminary  determination.  Therefore, 
uant  to  section  703(c)(1)  of  the 
l^^riff  Act  of  1930,  as  amended  ("the 
*''*t"),  we  are  postponing  the 

liminary  determination  in  this 
investigation  to  no  later  than  September 
1999.  This  notice  is  published 
uant  to  section  703(c)(2)  of  the  Act. 
ited:  August  5, 1999. 

S.  LaRussa, 
istant  Secretary  for  Import 
Iministration. 
Doc.  99-20734  Filed  8-10-99;  8:45  am] 
CODE  3B10-O8-P 


D IPARTMENT  OF  COMMERCE 

■tional  Trada  Administration 
[(^12-811] 

lin  Hot-Rollad  LMd  and  Biamuttt 
I  Steal  Producto  From  tha 
^itad  Kingdom;  Final  Raaulte  of 
iHing  Duty  Adminiatrativa 

ENCY:  Import  Administration, 
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MARY:  On  April  7, 1999,  the 
lartment  of  Commerce  ("the 

ent")  published  in  the  Federal 
ir  its  preliminary  results  of 
istrative  review  of  the 
)imtervailing  duty  order  on  certain 
:!Jt-rolled  lead  and  bismuth  carbon  steel 
p  rt>duct8  ("lead  bar")  from  the  United 
K  Lhgdom  for  the  period  January  1, 1997 


through  December  31, 1997.  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended.  For  information  on 
the  net  subsidy  for  each  reviewed 
company,  and  for  all  non-reviewed 
companies,  please  see  the  Final  Results 
of  Review  section  of  this  notice.  We  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Final  Results  of  Review  section  of  this 
notice. 

EFFECTIVE  DATE:  August  11, 1999. 
FOR  FURTHER  mFORMATION  CONTACT: 
Gayle  Longest  or  Stephanie  Moore, 
Group  n.  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  C.F.R.  351.213(b),  this 
review  covers  only  those  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covers  British  Steel  plc./British  Steel- 
Engineering  Steels  Limited  (formerly 
United  Engineering  Steels  Limited). 
This  review  also  covers  the  period 
January  1, 1997  through  December  31, 
1997  and  nine  programs. 

Since  the  publication  of  the 
preliminary  results  on  April  7, 1999  (64 
FR  16920),  the  following  events  have 
occurred.  We  invited  interested  parties 
to  comment  on  the  preliminary  results. 
On  May  7, 1999  case  briefs  were 
submitted  by  British  Steel  Engineering 
Steels  Limited  ("BSES"),  which 
exported  to  the  United  States  during  the 
review  period  ("respondent"),  and 
Inland  Steel  Bar  Co.  ("petitioner").  On 
May  12, 1999  rebuttal  briefs  were 
submitted  by  BSES  and  Inland  Steel  Bar 
Co. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA")  effective 
January  1, 1995  ("the  Act").  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  All 
citations  to  the  Department's  regulations 
reference  19  C.F.R.  Part  351,  (1998) 
unless  otherwise  indicated. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
hot-rolled  bars  and  rods  of  non-alloy  or 


other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTSUS")  Chapter 
72,  note  1  (f)),  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  wei^t  0.4  percent  or 
more  of  lead  or  0.1  percent  or  more  of 
bismuth,  tellarium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00,  60.00; 
7213.39.00.30,  00.60,  00.90; 
7213.91.30.00,  45.00.  60.00;  7213.99.00; 
7214.40.00.10,  00.30,  00.5b; 
7214.50.00.10,  00.30,  00.50; 
7214.60.00.10,  00.30,  00.50;  7214.9l":00; 
7214.99.00  and  7228.30.80.00,  80.50. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  for 
Customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

SulMidies  Value  Information 

Change  in  Ownership 
(I)  Background 

On  March  21, 1995,  British  Steel  pic 
("BS  pic")  acquired  all  of  Guest,  Keen 
&  Nettlefolds'  ("GKN")  shai^s  in  United 
Engineering  Steels  ("UES"),  the 
company  which  produced  and  exported 
the  subject  merchandise  to  the  United 
States  during  the  original  investigation. 
Thus,  UES  became  a  wholly-owned 
subsidiary  of  BS  pic  and  was  renamed 
British  Steel  Engineering  Steels 
("BSES"). 

Prior  to  this  change  in  ownership, 
UES  was  a  joint  venture  company 
formed  in  1986  by  British  Steel 
Corporation  ("BSC"),  a  government- 
owned  company,  and  GKN.  In  retiun  for 
shares  in  UES,  BSC  contributed  a  major 
portion  of  its  Special  Steels  Business, 
the  productive  unit  which  produced  the 
subject  merchandise.  GKN  contributed 
its  Brymbo  Steel  Works  and  its  forging 
business  to  the  joint  venture.  BSC  was 
privatized  in  1988  and  now  bears  the 
name  BS  pic. 

In  the  investigation  of  this  case,  the 
Department  found  that  BSC  had 
received  a  number  of  nonrecurring 
subsidies  prior  to  the  1986  transfer  of  its 
Special  Steels  Business  to  UES.  See 
Final  Affinnative  Countervailing  Duty 
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Determination:  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
From  the  United  Kingdom.  58  FR  6237, 
6243  (January  27, 1993)  ("Lead  Bai"). 
Further,  the  Department  determined 
that  the  sale  to  UES  did  not  alter  these 
previously  bestowed  subsidies,  and  thus 
the  portion  of  BSC's  pre-1986  subsidies 
attributable  to  its  Special  Steels 
Business  transferred  to  UES.  Lead  Bar, 
58  FR  at  6240. 

In  the  1993  certain  steel  products 
investigations,  the  Department  modified 
the  allocation  methodology  developed 
for  Lead  Bar.  Specifically,  the 
Department  stated  that  it  would  no 
longer  assume  that  all  subsidies 
allocated  to  a  productive  imit  follow  it 
when  it  is  sold.  Rather,  when  a 
productive  unit  is  spim-off  or  acquired, 
a  portion  of  the  sales  price  of  the 
productive  unit  represents  the 
reallocation  of  pricMr  subsidies.  See  the 
General  Issues  Appendix  ("GM"), 
appended  to  the  Final  Countervailing 
Duty  Determination;  Certain  Steel 
Products  From  Austria.  58  FR  37217, 
37269  (July  9. 1993)  {."Certain  Steet').  In 
a  subsequent  Remand  Determination, 
the  Department  aligned  Lead  Bar  with 
the  methodology  set  forth  in  the 
"Privatization"  and  "Restructuring" 
sections  of  the  GIA.  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom) 
Remand  Determination  (October  12, 
1993)  {"Remand"). 

On  March  21, 1995,  BS  pic  acquired 
100  percent  of  UES.  In  determining  how 
this  change  in  ownership  afiiscts  our 
attribution  of  subsidies  to  the  subject 
merchandise,  we  relied  on  section 
771(5)(F)  of  the  Act.  which  states  that  a 
change  In  ownership  does  not  require  a 
determination  that  past  subsidies 
received  by  an  enterprise  are  no  longer 
countervailable,  even  if  the  transaction 
is  accomplished  at  arm's  length.  The 
Statement  of  Administrative  Action. 
H.R.  Doc.  No.  316.  Vol.  1. 103d  Cong.. 
2d  Sess.  (1994)  ("SAA").  explains  that 
the  aim  of  this  provision  is  to  prevent 
the  extreme  interpretation  that  the  arm's 
length  sale  of  a  firm  automatically,  and 
in  all  cases,  extinguishes  any  prior 
subsidies  confarrmi.  While  the  §AA 
indicates  that  the  Department  retains 
the  discretion  to  determine  whether  and 
to  what  extent  a  change  in  ownership 
eliminates  past  subsidies,  it  also 
indicates  that  this  discretion  must  be 
exercised  carefully  by  considering  the 
facts  of  each  case.  SAA  at  928. 

In  accordance  with  the  Act  and  the 
SAA.  we  examined  the  facts  of  BS  pic's 
acquisition  of  GKN's  50  percent 
ownership  stake  in  UES,  and  we 
determined  that  the  change  in 
ownership  does  not  render  previously 


bestowed  subsidies  attributable  to  UES 
no  longer  countervailable.  However,  we 
also  determined  that  a  portion  of  the 
purchase  price  paid  for  UES  is 
attributable  to  its  prior  subsidies. 
Therefore,  we  reduced  the  amount  of 
the  subsidies  that  "traveled"  with  UES 
to  BS  pic.  taking  into  account  the 
allocation  of  subsidies  to  GKN.  the 
former  joint-owner  of  UES.  See  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  From  the  United 
Kingdom:  Final  Results  of 
Countervailing  Duty  Admiiustrative 
Review,  62  FR  53306  (October  14, 1997) 
{"Lead  Bar  95  Final  Results")  and 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  From  the  United 
Kingdom;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review.  62  FR  16555  (April  7,  1997) 
{"Lead  Bar  95  Preliminary  Results  ).  To 
calculate  the  amoimt  of  UES's  subsidies 
that  passed  through  to  BS  pIc  as  a  result 
of  the  acquisition,  we  applied  the 
methodology  described  in  the 
"Restructuring"  section  of  the  GM.  See 
GIA,  58  FR  at  37268-37269.  This 
determination  is  in  accordance  with  our 
changes  in  ownership  finding  in  Final 
Affirmative  Countervailing  Duty 
Determination:  Pasta  From  Italy,  61  FR 
30288,  30289-30290  (June  14. 1996).  and 
our  finding  in  the  1994  administrative 
review  of  this  case,  in  which  we 
determined  that  "[tjhe  URAA  is  not 
inconsistent  with  and  does  not  overturn 
the  Department's  General  Issues 
Appendix  methodology  or  its  findings 
in  the  Lead  Bar  Remand 
Determination."  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  58377, 
58379  (November  14. 1996). 

With  the  acquisition  of  UES.  we  also 
determined  that  BS  pic's  remaining 
subsidies  are  attributable  to  the  subject 
merchandise,  now  produced  by  BS  pic's 
wholly-owned  subsidiary.  BSES.  Where 
the  Department  finds  that  a  company 
has  received  imtied  countervailable 
subsidies,  to  determine  the 
countervailing  duty  rate,  the 
Department  attributes  those  subsidies  to 
that  company's  total  sales  of 
domestically  produced  merchandise, 
including  the  sales  of  100-percent- 
owned  domestic  subsidiaries.  If  the 
subject  merchandise  is  produced  by  a 
subsidiary  company,  and  the  only 
subsidies  in  question  are  the  imtled 
subsidies  received  by  the  parent 
company,  the  countervailing  duty  rate 
calculation  for  the  subject  merchandise 
is  the  same  as  described  above. 
Similarly,  if  such  a  company  purchases 


another  company,  as  was  the  case  with 
BS  pic's  purchase  of  UES,  then  the 
current  benefit  from  the  parent 
company's  allocable  untied  subsidies  is 
attributed  to  total  sales,  including  the 
sales  of  the  newly  acquired  company. 
See,  e.g..  GIA,  58  FR  at  3762  ("the 
Department  often  treats  the  parent  entity 
and  its  subsidiaries  as  one  when 
determining  who  ultimately  benefits 
from  a  subsidy").  Accordingly,  in  the 
Lead  Bar  95  Final  Results,  we 
determined  that  it  is  appropriate  to 
collapse  BSES  with  BS  pic  for  purposes 
of  calculating  the  countervailing  duty 
for  the  subject  merchandise.  BSES,  as  a 
wholly-owned  subsidiary  of  BS  pic, 
continues  to  benefit  from  the  remaining 
benefit  stream  of  BS  pic's  untied 
subsidies. 

In  collapsing  UES  with  BS  pic,  we 
also  determined  that  UES's  untied 
subsidies  "rejoined"  BS  pic's  pool  of 
subsidies  with  the  company's  1995 
acquisition.  All  of  these  subsidies  were 
imtied  subsidies  originally  bestowed 
upon  BSC  (BS  pic).  After  the  formation 
of  UES  in  1986.  the  subsidies  that 
"traveled"  with  the  Special  Steels 
Business  were.also  untied,  and  were 
found  to  benefit  UES  as  a  whole.  See 
Lead  Bar  95  Final  Results;  Lead  Bar  95 
Preliminary  Results. 

(n)  Calculation  of  Benefit 

To  calculate  the  coimtervailing  duty 
rate  for  the  subject  merchandise  in  1997. 
we  first  determined  BS  pic's  benefits  in 
1997,  taking  into  account  all  spin-offs  of 
productive  units  (including  the  Special 
Steel  Business)  and  BSC's  full 
privatization  in  1988.  See  Final 
Affirmative  Countervailing  Duty 
Extermination:  Certain  Steel  Products 
from  the  United  Kingdom.  58  FR  37393 
(July  9, 1993)  {"UK  Certain  SteeP').  We 
then  calculated  the  amoimt  of  UES's 
subsidies  that  "rejoined"  BS  pic  after 
the  1995  acquisition,  taking  into 
account  the  reallocation  of  subsidies  to 
GKN.  See  Lead  Bar  95  Final  Results; 
Lead  Bar  95  Preliminary  Results.  As 
indicated  above,  in  determining  both 
these  amounts,  we  followed  the 
methodology  outlined  in  the  GM.  After 
adding  BS  pic's  and  UES's  benefits  for 
each  program,  we  then  divided  that 
amount  by  BS  pic's  total  sales  of 
merchandise  produced  in  the  United 
Kingdom  in  1997. 

Allocation  Methodology 

In  British  Steel  pic  v.  United  States, 
879  F.  Supp.  1254  (CIT  1995)  {"British 
Steer'),  the  U.S.  Court  of  International 
Trade  ("the  Court")  ruled  against  the 
allocation  period  methodology  for  non- 
recurring subsidies  that  the  Department 
has  employed  for  the  past  decade,  a 
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methodology  that  was  articulated  in  the 

teral  Issues  Appendix  (58  FR  at 
37&b6).  In  accordsmce  with  the  Court's 
deasion  on  remand,  the  Department 
derarmined  that  the  most  reasonable 
method  of  deriving  the  allocation  period 
foB  ponreciuTing  subsidies  is  a 
company-specific  average  useful  life 
(".^HJL")  of  non-renewable  physical 
as^4ts.  For  British  Steel,  we  determined 
th|9  allocation  period  to  be  18  years. 
This  remand  determination  was 
affirmed  by  the  Court  on  Jime  4, 1996. 
Btmsh  Steel.  929  F.  Supp.  426, 439  (CIT 

ipe  Department's  acquiescence  to  the 
CrT's  decision  in  the  Certain  Steel  cases 
re^tlted  in  different  allocation  periods 
bejween  die  UK  Certain  Steel  and  Lead 
Bar  proceedings  (18  years  vs.  15  years). 
Moreover,  UES  became  a  wholly-owned 
sidiary  of  BS  pic  in  1995.  In  the  1995 
iew  of  Lead  Bar,  in  order  to  maintain 
insistent  allocation  period  across  the 
Certain  Steel  and  Lead  Bar 
prf)ceedings,  as  well  as  in  the  different 
se^;]  nents  of  Lead  Bar,  we  altered  the 
allocation  methodology  previously  used 
to  c  etermine  the  allocation  period  for 
nok  -recurring  subsidies  previously 
bestowed  on  BSC  and  attributed  to  UES. 
In  jthe  1995  review,  we  applied  the 
cottpany-specific  18-year  allocation 
peHod  to  all  non-recurring  subsidies. 
Seel  Lead  Bar  95  Final  Results.  Based  on 
our  decision  in  the  1995  administrative 
reyjew  of  this  order,  we  determine  that 
I  appropriate  in  this  review  to 
lue  to  allocate  all  of  BSC's  non- 
ig  subsidies  over  BS  pic's 
^pany-specific  average  useful  life  of 
Bwable  physical  assets  [i.e.,  18 

ye^). 

Ai^^lysis  of  Pro-ams 

Based  upon  the  responses  to  our 
qulastionnaire  and  written  comments 
fixiip  the  interested  parties  we  determine 
thi  [following: 

L  nvgrams  Conferriiig  Subsidies 

A.  ProgFoms  Previously  Determined  to 
Co  li/er  Subsidies 

1.  Bquity  Infusions 

Im  the  preliminary  results  we  foimd 
thf\  this  program  conferred 
co^Dtervailable  subsidies  on  the  subject 
m^^andise.  Our  review  of  the  record 
shtAvs  that  no  new  information  has  been 
placed  on  it  which  shows  that  this 
prbgram  does  not  continue  to  confer 
coJMtervailable  subsidies.  This  and  our 
analysis  of  the  comments  submitted  by 
the 'interested  parties,  summarized 
be  ow,  has  not  led  us  to  change  our 
fva  dings  from  the  preUminary  results. 
AcOordingly,  the  net  subsidies  for  this 
pr  i^ram,  which  is  4.07  percent  ad 


valorem,  remains  unchanged  from  the 
.preliminary  results. 

2.  Regional  Development  Grant  Program 

In  the  preliminary  results  we  found 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
shows  that  no  new  information  has  been 
placed  on  it  which  shows  that  this 
program  does  not  continue  to  confer 
countervailable  subsidies.  This  and  our 
analysis  of  the  comments  submitted  by 
the  interested  parties,  summarized 
below,  has  not  led  us  to  change  oiu' 
findings  from  the  preliminary  results. 
Accordingly,  the  net  subsidies  for  this 
program,  which  is  0.14  percent  ad 
valorem,  remains  unchanged  from  the 
preliminary  results. 

3.  National  Loan  Fimds  Loan 
Cancellation 

In  the  preliminary  results  we  foimd 
that  this  program  conferred 
coimtervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
shows  that  no  new  information  has  been 
placed  on  it  which  shows  that  this 
program  does  not  continue  to  confer 
countervailable  subsidies.  This  and  our 
analysis  of  the  comments  submitted  by 
the  interested  parties,  siunmarized 
below,  has  not  led  us  to  change  our 
findings  from  the  preliminary  results. 
Accordingly,  the  net  subsidies  for  this 
program,  which  is  0.43  percent  ad 
valorem,  remains  unchanged  from  the 
preliminary  residts.    . 

n.  Programs  Found  To  Be  Not  Used 

In  the  preliminary  results  we  found 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  luider  the 
following  programs: 

A.  New  Community  Instnunent  Loans 

B.  NLF  Loans 

C.  Regional  Selective  Loans 

D.  ECSC  Article  56(b)(2)  Redeployment 
Aid 

E.  Inner  Urban  Areas  Act  of  1978 

F.  LINK  Initiative 

We  did  not  receive  any  comments  on 
these  programs  from  the  interested 
parties,  and  our  review  of  the  record  has 
not  led  us  to  change  our  findings  from 
the  preliminary  results. 

m.  Other  Programs  Examined 

BRITE/EuRAM  and  Standards 
Measurement  and  Testing  Program 

BS  pic  received  assistance  under 
these  two  European  Union  programs  to 
fund  research  and  development.  The 
European  Union  claimed  that  assistance 
provided  imder  both  of  these  programs 
is  non-countervailable  in  accordance 


with  Article  8.2(a)  of  the  WTO 
Agreement  on  Subsidies  and 
Countervailing  Measures  and  section 
771(5B)(B)  of  the  Act  (which  provide 
that  certain  research  and  development 
subsidies  are  not  coimtervailable).  We 
determine  that  it  is  not  necessary  to 
address  whether  BRITE/EuRAM  and  the 
Standards  Measurement  and  Testing 
Program  qualify  for  non-countervailable 
treatment  because  combined,  the 
assistance  provided  imder  both  of  these 
programs  would  result  in  a  rate  of  less 
than  0.005  percent  ad  valorem,  and  thus 
would  have  no  impact  on  the  overall 
coiuitervailing  duty  rate  calculated  for 
this  POR.  For  the  same  reason  we  have 
not  conducted  a  specificity  analysis  of 
these  programs.  See,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determiiiutioti:  Steel  Wiie  Rod  fivui 
Germany,  62  FR  54990,  54995-54996 
(October  22. 1997). 

Anal3rsis  of  Comments 

Comment  1 :  Application  of  the 
Repayment  Methodology 

According  to  the  petitioner,  the 
Department's  subsidy  repayment 
methodology  is  inconsistent  with  the 
coimtervailing  duty  statute,  basic 
economic  principles,  and  evidence 
produced  in  this  proceeding.  The 
petitioner  contends  that  the 
Department's  subsidy  credit 
methodology  is  invalid,  that  there  is  no 
evidence  of  repayment,  and  that  BS 
pic's  acquisition  of  GKN's  shares  does 

.  not  differ  from  sales  of  shares  traded 
daily  on  the  stock  market.  Because  BSES 
is  in  the  same  position  as  BSC's  special 
steels  business  in  1985,  all  of  UES's 
subsidies  should  travel  back  to  BS  pic, 
subsequent  to  GKN's  sale  of  UES  shares 
to  BS  pic.  Furthermore,  the  petitioner 
asserts  that  the  GIA  and  Certain  Pasta 
from  Italy  are  distingmshable  from  the 
ciuxent  case. 

In  rebuttal,  the  respondent  points  out 
that  the  petitioner's  arguments  with 
respect  to  the  attribution  of  a  portion  of 
UES's  subsidies  to  GKN  have  been 
examined  by  the  Department  in  the 
1995  and  1996  administrative  reviews 
and  rejected  by  the  Department.  The 
respondent  argues  that  petitioner's 
contention  that  the  Department's 
repayment  methodology  should  not  be, 
applied  to  thel986  privatization  of  the 
assets  of  British  Steel  Corporation's 
Special  Steel  Division  and  BS  pic's  1995 
acquisition  of  GKN  is  not  correct.  The 
respondent  asserts  that  these  two 
transactions  were  authentic  and 
substantive  undertakings  enacted  for 
separate  and  important  conunercial 

"reasons.  The  respondent  further  argues 
that  these  transactions  were  not  carried 
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out  for  purposes  of  evading  U.S. 
countervailing  duties.  Therefore,  the 
respondent  asserts  that  the  Department 
has  no  basis  to  disregard  the  validity  or 
substance  of  these  transactions  and 
there  is  no  basis  to  not  apply  the 
repajrment  methodology. 

Department's  Position 

Our  position  with  respect  to  the 
petitioner's  conmients  was  outlined  in 
detail  in  the  1995  review  of  this  case. 
See  Lead  Bar  95  Final  Results.  62  FR  at 
53309-10.  The  petitioner  has  not 
presented  any  new  arguments  or  fects 
that  would  lead  the  Department  to 
depart  from  its  original  conclusion  with 
respect  to  this  issue.  Further,  the 
Department's  position  was  strengthened 
with  the  CAFC's  holding  in  British 
Steel,  affirming  the  Department's 
discretion  to  ^ply  the  repayment 
methodology.  For  these  reasons,  we 
ccmtinue  to  apply  the  repayment 
mediodolegy  in  these  final  results. 

Comment  2:  The  "Change  in 
Ownership"  Issue 

BSES  argues  that  the  Department 
should  revisit  its  determinations  on  the 
change-in-ownership  issues  in  this  case 
because  the  efiioct  of  the  URAA 
amendments  on  change  in  ownership 
transactions  is  currraitly  imder 
consideration  by  the  United  States  Court 
of  Appeals  for  the  Federal  Circviit 
("CAFC")  in  Dehferde.  SRL  v.  United 
States.  24  F.Supp.2d  314  (CIT  1998), 
appeal  docketed.  No.  99-1186  (Fedoral 
Circuit  Jan.  13, 1999).  The  respondent 
states  that  pursiiant  to  consent  motions, 
the  QT  has  stayed  the  appeals  of  the 
Department's  final  results  in  both  the 
1995  and  1996  administrative  reviews  of 
this  case  pending  the  CAFC's  decision 
in  Delverde.  According  to  the 
respondent,  by  raising  this  issue  again 
in  this  review,  BSES  preserves  the 
possibility  that  the  final  decision  in 
Delverde  may  be  applied  to  entries 
covered  by  this  administrative  review. 

The  respondent  claims  that  the 
Department  countervailed  BS  pic's  1997 
production  without  any  analysis  of  its 
1988  privatization.  The  respondent  also 
contends  that  to  comply  with  the 
Change  in  Ownership  provision  of  the 
URAA,  the  Department  is  required  to 
conduct  an  analysis  of  the  privatization 
transaction  in  order  to  determine 
whether  subsidies  pass  through. 
Moreover,  the  respondent  argues  that  19 
U.S.C.  section  1677(5)(B)  requires  the 
Department  to  conduct  an  analysis  to 
determine  whether  the  privatized 
company  has  received  a  financial 
benefit  from  the  past  subsidies  received 
by  BSC.  The  respondent  argues  that 
current  production  of  BS  pic  subject  to 


countervailing  duties  is  no  longer 
subsidized  becaiise,  as  of  the  1988 
privatization,  the  company  bears  its  full 
cost  of  capital  to  its  shareholders  on  all 
funds  and  assets  in  the  company. 
Moreover,  the  respondent  contends  that 
BSES  received  no  financial  benefit  from 
the  past  subsidies  to  BSC.  Therefore,  the 
respondent  argues  that  BSES  cannot  be 
subjected  to  countervailing  duties  based 
on  past  subsidies. 

In  rebuttal,  petitioner  points  out  that 
BSES  raises  no  new  arguments  in  its 
case  brief  and  the  Department  has 
already  addressed  and  ruled  against 
these  arguments  in  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom 
("Lead  Bar  1994  Final  Results").  61  FR 
58377  (November  14, 1996).  According 
to  petitioner,  the  Department  decided 
that  its  subsidy  allocation  methodology 
was  in  agreement  with  the  URAA  and 
used  its  discretion  in  determining  the 
impact  the  change  in  ownership  had  on 
the  countervailability  of  BS  pic's  past 
subsidies.  The  petitioner  asserts  that  the 
Department  has  rejected  BSES's  claim 
that  countervailable  subsidies  must  be 
current  benefits  and  the  CAFC  has  also 
rejected  similar  arguments  made  by 
British  Steel  in  In/and  Steel  Bar  Co.  v. 
United  States.  155  F.3d  1370  (Federal 
Circuit  1998). 

The  petitioner  further  argues  that 
BSES  has  mischaractehzed  the 
Department's  analysis  in  the 
preliminary  results  of  this  review  and  in 
the  investigation  and  previous 
administrative  reviews  of  this  case  in 
claiming  that  the  Department  has 
refused  "to  consider  the  effect  of  a 
privatization"  and  has  used  an 
"irrebuttable  presumption."  The 
petitioner  contends  that  the  Department 
has  examined  the  specific  facts  of  this 
case  and  considered  arguments  raised 
by  the  parties  in  its  determination  of  the 
allocation  of  subsidies.  The  petitioner 
cites  to  Comment  5  of  the  Lead  Bar  1 994 
Final  Results  and  asserts  that  the 
Department  considered  interested 
parties  arguments  regarding  the 
"subsequent  events  rule"  and  explained 
that  the  Department  did  not  rely  on 
such  a  rule  in  its  findings  in  that  review. 
See  61  FR  at  58381. 

Department's  Position 

Our  position  with  respect  to  the 
respondent's  comments  on  these 
"change  in  ownership"  issues  was 
outlined  in  detail  in  the  1994  review  of 
this  case.  See  Lead  Bar  1994  Final 
Results,  61  FR  at  58378-58380.  The 
respondent  has  not  presented  any  new 
arguments  or  facts  that  would  lead  the 
Department  to  depart  from  its  original 
conclusion  with  respect  to  this  issue. 


For  these  reasons,  our  preliminary 
determination  with  respect  to  the 
changes  in  ownership  remains 
unchanged  in  these  final  results. 

Final  Results  of  Review 

In  accordance  with  19  C.F.R. 
351.221(b)(4)(i),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  As  discussed  in 
the  "Change  in  Ownership"  section  of 
the  notice,  above,  we  are  treating  British 
Steel  pic  and  British  Steel  Engineering 
Steels  as  one  company  for  ptirposes  of 
this  proceeding.  For  the  period  January 
1, 1997  through  December  31, 1997,  we 
determine  the  net  subsidy  for  British 
Steel  pic/British  Steel  Engineering 
Steels  (BS  plc/BSES)  to  be  4.64  percent 
ad  valorem. 

We  will  instruct  the  Customs  Service 
("Customs")  to  assess  countervailing 
duties  on  entries  of  subject  merchandise 
from  BS  plc/BSES  during  the  FOR  at 
4.64  percent  ad  valorem.  The 
Department  will  also  instruct  Customs 
to  collect  a  cash  deposit  of  estimated 
countervailing  duties  of  4.64  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  from  BS  pic/ 
BSES  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review. 

Because  the  URAA  replaced  the 
general  rule  in  &vor  of  a  coimtry-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  tihose  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidimiping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  C.F.R. 
351.213(b).  Pursuant  to  19  C.F.R. 
351.212(c).  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
cannot  change,  except  pursuant  to  a 
request  for  a  review  of  that  company. 
See  Federal-Mogul  Corporation  and  The 
Torrington  Company  v.  United  States. 
822  F.Supp.  782  (CIT  1993)  and  Floral 
Trade  Council  v.  United  States,  822 
F.Supp.  766  (CIT  1993).  Therefore,  the 
cash  deposit  rates  for  all  companies 
except  those  covered  by  this  review  will 
be  unchanged  by  the  results  of  this 
review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
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rei/iewed  companies  at  the  most  recent 
coiapany-specific  or  country-wide  rate 
ap  piicable  to  the  company.  Accordingly, 
thbf  cash  deposit  rates  that  will  be 
af^plied  to  non-reviewed  companies 

i|ered  by  this  order  will  be  the  rate  for 

:  company  established  in  the  most 
re|::pntly  completed  administrative 
pitbceeding  conducted  under  the  URAA. 
If  ptuch  a  review  has  not  been 
ccjnducted,  the  rate  established  in  the 
most  recently  completed  administrative 
pnoceeding  pursuant  to  the  statutory 
pi  (jvisions  that  were  in  effect  prior  to 
tha  URAA  amendments  is  applicable. 
S0$,  Certain  Hot-Rolled  Lead  and 
Bisipiuth  Carbon  Steel  Products  firom  the 
United  Kingdom;  Final  Results  of 
Co^intervaUing  Duty  Administrative 
RifView.  60  FR  54841  (October  26. 1995). 
T]^0se  rates  shall  apply  to  all  non- 
rejk^ewed  companies  until  a  review  of  a 
cqippany  assigned  tliese  rates  is 
rejiuested.  In  addition,  for  the  period 
January  1, 1997  through  December  31, 
19^7,  die  assessment  rates  applicable  to 
all  !non-reviewed  companies  covered  by 
thiL^  order  are  the  cash  deposit  rates  in 
e^ct  at  the  time  of  entry. 

jThis  notice  serves  as  a  reminder  to 
pafties  subject  to  administrative 
pij^tective  order  (APO)  of  their 

}onsibility  concerning  the 

josition  of  proprietary  information 

closed  imder  APO  in  accordance 
19  C.F.R.  §  351.305(a)(3).  Timely 

{tten  notification  of  return/ 
iction  of  APO  materials  or 

kversion  to  judicial  protective  order  is 
hQ^by  requested.  Failure  to  comply 
w  ^  the  regulations  and  the  terms  of  an 
A 10  is  a  sanctionable  violation. 

this  administrative  review  and  notice 
are  issued  and  published  in  accordance 
section  751(a)(1)  and  777(i)(l)  of 

I  Act  (19  U.S.C.  1675(a)(1)  and  19 

^.C.  1677f(i)(l)). 

ated:  August  5, 1999. 
Bit  S.  LaRiusa. 

Aa^stant  Secretary  for  Import 
Aef.  ninistration. 

Doc.  99-20736  Filed  8-10:-99;  8:45  am] 
i  CODE  3S10-OS-P 


[F? 


Mimo 


XARTMENT  OF  COMMERCE 
national  Trade  Administration 

Evyironmental  Technologlae  Trade 
Adjifiaory  Committee  (ETTAC) 

AQENCY:  International  Trade 

A^aninistration,  US  Department  of 

C6^merce. 

ACTION:  Notice  of  open  meeting. 


CTION 

tIflMAI 


SdflMARY:  The  Environmental 
T^hnologies  Trade  Advisory 


Conmiittee  will  hold  a  plenary  meeting 
firom  9:30  a.m.  to  3  p.m.  on  August  26, 
1999.  The  ETTAC  was  created  on  May 
31, 1994,  to  advise  the  U.S.  government 
on  policies  and  programs  to  expand  U.S. 
exports  of  environmental  products  and 
services. 

Date  and  Place 

August  26, 1999.  The  meeting  will 
take  place  in  Room  6800  of  the 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW, 
Washineton,  DC  20230. 

The  plenary  meeting  will  include  an 
update  of  the  WTO  ATL  process,  a  guest 
speaker  on  the  topic  of  European 
environmental  support  at  the  WTO  and 
review  the  objectives  and  agendas  of  its 
subcommittee  working  groups:  Market 
Access,  Trade  Impediments, 
Government  Resources,  Finance,  Water, 
and  Energy. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Jane 
Siegel,  Department  of  Commerce,  Office 
of  Environmental  Technologies  Exports. 
Phone:  202-482-5225. 

Dated:  August  3, 1999. 
E.  Sage  Chandler, 

Office  of  Environmental  Technologies 
Exports. 

[FR  Doc.  99-20649  Filed  8-10-99;  8:45  am] 
BILUNG  CODE  3S10-OR<* 


DEPARTMENT  OF  COMMERCE 

National  Oceenic  and  Atmosplieric 
Administration 

p.D.  080599A] 

ICCAT  Advisory  Committee;  Summer 
Wortcshop 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Advisory  Committee  to 
the  U.S.  Section  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  announces  an 
August  1999  workshop  on  ICCAT 
minimum  sizes.  More  information  on 
the  August  workshop  can  be  found  in 
the  DATES  and  SUPPLEMENTARY 
INFORMATION  sections  of  this  notice. 
DATES:  The  Advisory  Committee 
minimum  size  workshop  will  be  held 
firom  1:00  p.m.  to  6:00  p.m.  on  August 
24, 1999,  and  firom  8:30  a.m.  to  12:00 
p.m.  on  August  25, 1999. 
ADDRESSES:  The  Advisory  Committee 
workshop  will  be  held  at  the  Holiday 


Inn  Silver  Spring,  located  at  8777 
Georgia  Avenue,  Silver  Spring, 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  E.  Moran  or  Kimberly 
Blankenbeker  at  301-713-2276. 
SUPPLEMENTARY  INFORMATION:  The 
August  workshop  of  the  Advisory 
Committee  will  examine  the  efficacy  of 
minimum  sizes  as  conservation  and 
management  measures  for  ICCAT 
species.  It  will  provide  a  forum  to 
critically  review  the  application  of 
minimum  sizes  to  ICCAT  species, 
including  a  discussion  of  possible 
alternative  management  measures  and 
other  issues  as  deemed  appropriate.  The 
first  day  of  the  meeting  is  expected  to 
be  composed  of  presentations  by  invited 
speakers.  Committee  disciissions  will 
take  place  on  the  second  day.  There  will 
be  no  opportunity  for  public  comment 
at  this  workshop. 

The  public  is  reminded  that  NMFS 
expects  members  of  the  public  to 
conduct  themselves  appropriately  for 
the  duration  of  the  meeting.  At  the 
beginning  of  the  meeting,  an  appropriate 
representative  will  explain  the  ground 
rules.  Attendees  are  expected  to  respect 
these  rules,  and  if  they  do  not,  they  will 
be  asked  to  leave  the  meeting. 

Special  Accommodations 

The  meeting  locations  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Patrick  E.  Moran 
at  (301)  713-2276  at  least  5  days  prior 
to  the  meeting  date. 

Dated:  August  5,  1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-20731  Filed  8-6-99;  3:28  pm] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

P.D.072899A] 

Marine  Mammals;  Hie  No.  466B 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Scott  Kraus,  Edgerton  Research 
Laboratory,  New  England  Aquariiun, 
Cential  Wharf,  Boston,  MA  02110- 
33099,  has  been  issued  an  amendment 
to  scientific  research  Permit  No.  1014. 
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ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring.  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Northeast 
Region,  NMFS,  One  Blackbiun  Ehive, 
Gloucester,  MA  01930,  (978/281-9250): 
and 

Regional  Administrator,  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  North.  St.  Petersburg,  FL  33702- 
2432  (813/570-5312). 
FOR  FURTHER  MFORMATION  COHTACT: 
Ruth  Johnson,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  On  June 
21. 1999,  notice  was  published  in  the 
Federal  Register  (63  FR  33056)  that  an 
amendment  of  Permit  No.  1014,  issued 
August  29, 1996  (61  FR  51688),  had 
been  requested  by  the  above-named 
individual.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  etseq.), 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

The  amendment  authorizes  the 
Holder  to  conduct  acoustic  activities  on 
right  whales. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  August  3. 1999. 
Ann  D.  Tobush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Seivice. 
(FR  Doc.  99-20730  Filed  &-10-g9;  8:45  am] 
MIXMQ  CODE  3B10-22-F 


DEPARTMENT  OF  DEFENSE 

Dapartmant  of  tha  Air  Forca 

infant  To  Granf  an  Excluahra  Patanf 
Ucanaa 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 


which  implements  Public  Law  96-517, 
the  Department  of  the  Air  Force 
annotmces  its  intention  to  grant  Linden 
Innovative  Research  LLC  (hereafter 
Linden)  a  private,  limited  liability 
company  doing  business  in  Fairfax 
County,  VA,  an  exclusive  license  in  any 
right,  tide,  and  interest  the  Air  Force 
has  in  United  States  Patent  No. 
5,719,794  issued  February  17, 1998  and 
filed  in  the  name  of  Air  Force  employee 
Edward  E.  Altshuler  and  non-Air  Force 
inventor  Derek  S.  Linden  for  "Process 
for  the  Design  of  Antennas  Using 
Genetic  Algorithms." 

An  exclusive  license  to  patent 
described  above  will  be  granted  unless 
an  objection  thereto,  together  with  a 
request  for  an  opportunity  to  be  heard, 
if  desired,  is  received  in  writing  by  the 
addressee  set  forth  beluw  within  GO 
days  from  the  date  of  publication  of  this 
Notice.  Information  concerning  the 
application  may  be  obtained,  on  request, 
from  the  same  addressee. 

All  communications  concerning  this 
Notice  should  be  sent  to  Mr.  Randy 
Heald,  Patent  Attorney,  SAF/GCQ,  1740 
Air  Force  Pentagon,  Washington,  D.C. 
20330-1740,  (703)  588-5091. 
Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-20623  Filed  8-10-99;  8:45  am] 
BNJJNO  CODE  S001-«»-r 


DEPARTMENT  OF  DEFENSE 

DafMitmanf  of  tlia  Navy 

Sacratariai  AuttMrtzation  lor  a  Mambar 
of  tha  Dapartmant  of  tiM  Navy  To 
Sarva  on  ttia  Board  of  Diractora,  Navy- 
Marina  Corpa  Raiiaf  Sociaty 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  hi  accordance  with  10  U.S.C. 
1033,  the  Secretary  of  the  Navy  has 
authorized  Rear  Admiral  M.  E.  Finley, 
SC,  USN,  a  member  of  the  Department 
of  the  Navy,  to  serve  without 
compensation  on  the  board  of  directors 
of  the  Navy-Marine  Corps  Relief 
Society. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Mike  Edwards, 
JAGC.  USN,  Office  of  the  Judge 
Advocate  General,  Administrative  Law 
Division,  (703)  604-8228. 

(Authority:  10  U.S.C.  1033(c)) 

Dated:  August  3, 1999. 
J.  L.  Roth, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  99-20751  Filed  8-10-99:  8:45  am] 
BNJJNQ  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Dapartmant  of  ttta  Navy 

Notica  of  infant  To  Grant  an  Exciuaiva 
Patant  Licanaa;  Envlronmantai 
DIraetiona,  inc. 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  of  its  intent  to  grant  to 
Environmental  Directions,  Inc.,  a 
revocable,  nonassignable,  exclusive 
license  in  the  United  States  to  practice 
the  Government-owned  inventions 
described  in  U.S.  Patent  No.  5,449,553 
entiUed  "Nontoxic  Antifouling 
Systems"  issued  September  12, 1995 
and  U.S.  Patent  No.  5,593,732  entiUed 
"Nontoxic  Antifouling  Systems"  issued 
January  14, 1997;  in  the  field  of 
manufacture  and  application  of  fouling 
release  coating  to  boat  and  ship  hulls 
and  power  plant  cooling  tunnels. 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any.  no  later  than  Cictober 
12, 1999. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Naval  Research 
Laboratory,  Code  1004,  4555  Overlook 
Avenue,  SW,  Washington,  DC  20375- 
5320. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office,  NRL  code 
1004,  4555  Overtook  Avenue,  SW, 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230. 

(Authority:  35  U.S.C.  207.  37  CFR  Part  404). 

Dated:  August  3, 1999. 
J.L.Roth. 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  99-20752  Filed  8-10-99;  8:45  am] 

BHJJNQ  CODE  3«10-fF-P 


DEUVWARE  RIVER  BASIN 
COMMISSION 

Notloa  of  Commiaaion  Maating  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  an  informal  conference  and  public 
hearing  on  Wednesday,  August  18, 
1999.  The  hearing  will  be  part  of  the 
Commission's  regular  business  meeting. 
Both  the  conference  and  business 
meeting  are  opten  to  the  public  and  Mrill- 
be  held  in  the  Goddard  Conference 
Room  of  the  Commission's  offices  at  25 
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Stake  Police  Drive,  West  Trenton,  New 
Jemy. 

The  conference  among  the 
Co^^missioners  and  staff  will  begin  at 
9:30  a.m.  and  will  include  discussions 
of  coordinated  drought  responses  and  a 
proposed  Commission-Corps  of 
En^neers'  drought  storage  agreement; 
the  Flowing  Toward  the  Future  report 
and  I  Governors'  Summit;  establishment 
of  ^  ^watershed  council;  and  the  strategy 
for|i)esolving  interstate  flow 
management  issues  in  the  Delaware 
Ri\dr  Basin. 

I  a  addition  to  the  subjects 
suinmarized  below  which  are  scheduled 
forj^ublic  hearing  at  the  1:00  p.m. 
business  meeting,  the  Commission  will 
also  address  the  following:  Minutes  of 
the;  June  23, 1999  business  meeting; 
anikbuncements;  report  on  Basin 
hyarologic  conditions;  reports  by  the 
Ex^tutive  Director  and  General  Coimsel; 
andjpublic  dialogue. 

le  subjects  of  the  hearing  will  be  as 

>ws: 

ossible  Drought  Emergency  Action. 

lie  Commission  may  consider 
ler  current  and  developing 
conditions  of  water  supply  and  demand 
reqiuire  drought  related  actions.  The 
pu^ose  of  this  hearing  is  to  permit  the 

ic  to  comment  on  these  matters  and 


I  any  suggestions  or 
lendations  concerning  possible 
lission  actions.  The  Commission 
I  consider  a  resolution  to  ratify  and 
apj^tove  the  temporary  modification  of 
the|  Trenton  flow  objective  and  may  also 
coHlider  possible  amendment  of 
Commission  Resolution  No.  88-22 
(Retvised)  or  such  other  drought  related 
actions  as  the  Commission  finds  to  be 
necessary. 

Applications  for  Approval  of  the 
FoVowing  Projects  Pursuant  to  Article 
10.^,  Article  1 1  and/or  Section  3.8  of  the 
Compact. 

i.jfWsldes  Petcare  Division  D-84-2 
RENEWAL  2.  An  application  for  the 
renewal  of  a  groimd  water  withdrawal 
prdjp^  to  supply  up  to  25.92  million 
gallons  (mg)/30  days  of  water  to  the 
applicant's  pet  food  manufacturing 
facility  from  Well  Nos.  2,  4,  5  and  6. 
Commission  approval  on  April  26, 1989 
was  extended  to  10  years,  llie  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  25.92  mg/30 
day$.  The  project  is  located  in  South 
WQJtehall  Township,  Lehigh  Coimty, 
Pentisylvania. 

i  City  of  Newark  D-90-1  lOCP(G) 
(Amendment  No.  1).  An  amendment  to 
revise  Docket  No.  D-90-1 10  (G)  CP  to 
ratj^  emergency  actions  taken  by  the 
Exe^ti^  Director  due  to  drought 
coi  ifUtioMS  and  to  require  the 
pre  [  taratiGn  and  submission  of  an 


Integrated  Water  Resources  Supply  Plan 
by  the  City  of  Newark  in  cooperation 
with  other  NewTlastle  County  Public 
suppliers  and  the  Delaware  Department 
of  Natural  Resources  and  Environmental 
Control.  The  project  is  located  in 
Newark,  Delaware. 

3.  United  Water  Delaware  D-96-50  CP 
(Amendment  No.  1).  An  amendment  to 
revise  Docket  No.  D-96-50  CP  to  ratify 
emergency  actions  taken  by  the 
Executive  Director  due  to  drought 
conditions  and  to  require  the 
preparation  and  submission  of  an 
Integrated  Water  Resources  Supply  Plan 
by  United  Water  Delaware  in 
cooperation  with  other  New  Castle 
Counfy  public  suppliers  and  the 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control. 
The  project  is  located  in  N«w  Castle 
County,  Delaware. 

4.  Artesian  Water  Company,  Inc.  D- 
97-48  CP.  An  application  for  approval 
of  a  ground  water  withdrawal  project  to 
supply  up  to  150  mg/30  days  of  water 
to  the  applicant's  Southern  Distribution 
System  from  14  new  and  existing  wells 
in  nine  wellfields,  and  to  limit  the 
withdrawal  from  all  Southern 
Distribution  System  wells  to  150  mg/30 
days.  The  project  is  located  south  of  the 
Chesapeake  &  Delaware  Canal,  New 
Castle  County,  Delaware. 

5.  Buckingham  Township  D-98-49 
CP.  A  project  to  expand  the  applicant's 
existing  Furlong  sewage  treatment 
lagoon  system  from  68,000  gallons  per 
day  (gpd)  to  116,825  gpd.  Lagoon 
treatment  capacity  will  be  increased 
along  with  associated  spray  field 
modifications  and  expansions  to 
accommodate  an  increase  of  spray 
irrigation  discharge.  A  pump  station  and 
force  main  will  convey  treated  effluent 
to  a  storage  pond  at  the  Look- A- Way 
Golf  Course  for  irrigation  use  and  to 
allow  for  an  alternate  stream  discharge 
fitjm  the  pond  to  Mill  Creek.  All 
facilities  are  located  in  Buckingham 
ToMmship,  Bucks  Coimfy,  Pennsylvania. 
The  project  will  continue  to  serve 
residential  development  in  Buckingham 
Township. 

6.  Bucks  County  Water  &■  Sewer 
Authority  D-99-1 3  CP.  An  application 
to  rerate  the  Harvey  Avenue  sewage 
treatment  plant  (STP)  from  0.9  million 
gallons  per  day  (mgd)  to  1.2  mgd. 
Located  at  the  end  of  Harvey  Avenue  in 
Doylestown  Borough,  Bucks  County, 
Pennsylvania,  the  STP  will  continue  to 
serve  Doylestown  Township  and 
Doylestown  Borough.  Following  high 
quality  secondary  treatment,  effluent 
will  continue  to  discharge  to  Cooks  Rim, 
a  tributary  of  Neshaminy  Creek. 

7.  Borough  ofKeimett  Square  D-99- 
1 7  CP.  An  application  to  modify  the 


applicant's  existing  1.1  mgd  STP  by 
replacing  the  existing  trickling  filter 
system  with  an  oxidation  ditdb  system 
designed  to  treat  the  same  flow.  The 
proposed  modification  project  will  also 
include  an  ultraviolet  light  disinfection 
system  and  post  aeration.  The  STP  is 
located  in  Kennett  Square  Township  off 
Chindler  Mill  Road  approximately  1 ,500 
feet  west  of  the  southwest  border  of  the 
Borough  of  Kennett  Square  and  will 
continue  to  discharge  to  West  Branch 
Red  Clay  Creek  approximately  3.3  river 
miles  above  its  confluence  with  Red 
Clay  Creek. 

8.  Saville  Rustin  Water  Company  D- 
99-31  CP.  An  application  for  approval 
of  an  increase  in  ground  water 
withdrawal  from  3.18  mg/30  days  of 
water  to  7.5  mg/3G  days  by  pruvidiug  an 
additional  supply  of  up  to  4.32  mg/30 
days  of  water  to  the  applicant's 
distribution  system  from  new  Well  No. 
5,  and  to  limit  the  withdrawal  bom  all 
wells  to  7.5  mg/30  days.  The  project  is 
located  in  Lehman  Township,  Pike 
County,  Pennsylvania. 

9.  TPT  Partners,  LP.  D-99-41.  An 
application  for  approval  of  a  ground 
water  withdrawsd  project  to  supply  up 
to  3.8  mg/30  days  of  water  for  irrigation 
of  the  applicant's  Bellewood  Golf 
Course  firom  new  Well  Nos.  1  and  2.  and 
to  limit  the  withdrawal  from  all  wells  to 
3.8  mg/30  days.  The  project  is  located 
in  North  Coventry  Township,  Chester 
County,  Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand  at  (609) 
883-9500  ext.  221  concerning  docket- 
related  questions.  Persons  wishing  to 
testify  at  this  hearing  are  requested  to 
register  with  the  Secretary  at  (609)  883- 
9500  ext.  203  prior  to  the  hearing. 

Individuals  in  need  of  an 
accommodation  as  provided  for  in  the 
Americans  With  Disabilities  Act  who 
would  like  to  attend  the  hearing  should 
contact  the  Secretary  at  (609)  883-9500 
ext.  203  or  through  the  New  Jersey  Relay 
Service  at  1-800-852-7899  (TTY)  to 
discuss  how  the  DRBC  may 
accommodate  your  needs. 

E)ated:  August  3, 1999. 
Anne  M.  Zamonski, 
Acting  Secretary. 

[FR  Doc.  99-20627  Filed  8-10-99;  8:45  am) 
BUJNG  CODE  63aO-01-P 
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DEPARTMENT  OF  EDUCATION 
[CFOA  No.:  84.234P] 

ProiMit  WM)  Industry;  NoUm  Inviting 

mftflmSmtOnm  fOT  NOW  AWarOB  TOr  riSCei 

Y««(FY)2000 

Purpose  of  Program:  The  Projects 
With  Industry  (PWI)  program  creates 
and  expands  job  and  career 
opportunities  for  individuals  with 
dirabilities  in  the  competitive  labor 
maricet  by  engaging  the  talent  and 
leadership  of  private  industry  as 
partners  in  the  rehabilitation  process. 
PWI  projects  identify  competitive  job 
and  career  opportunities  and  the  skills 
needed  to  perform  those  jobs,  create 
practical  settings  for  job  readiness  and 
training  programs,  and  provide  job 
placements  and  career  advancement 
services. 

EUgfftle  Applicants:  Employers, 
noiqnofit  agencies  or  organizations, 
designated  State  units,  labor  unicms, 
community  rehabilitation  program 
providers,  trade  associaticms,  Indian 
tribes  ot  tribal  organizations,  and  other 
agencies  or  organizations  with  the 
capacity  to  create  and  expand  job  and 
career  opportunities  for  individuals 
with  diauHlities. 

Only  applicants  that  propose  to  serve 
individnab  with  disabilities  in  States, 
portiaDS  of  States,  Indian  tribes,  or  tribal 
organizations  that  are  currently 
unserved  or  underserved  by  the  PWI 
jxogram  may  qiply. 


Applications  for  funding  under  this 
notice  will  be  used  to  support  grants  in 
FY  2000.  The  Secretary  may  consider 
supporting  ^proved  applications 
submitted  in  FY  2000  for  grant  support 
in  FY  2001. 

Deadline  for  Transmittal  of 
Applications:  January  10.  2000. 

Deadline  for  Intergovernmental 
Review:  March  10, 2000. 

Applications  Available:  October  8, 
1999. 

The  Administration  has  requested 
$22,071,000  fcxr  this  program  for  FY 
2000.  However,  the  actual  level  of 
funding  is  contingent  upon  firnH 
congressional  action. 

Available  Funds:  $2,071,694. 

Estimated  Range  of  Awards: 
$158,000-$238.000. 

Estimated  Average  Size  of  Awards: 
$198,000. 

Estimated  Number  of  Awards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 


34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  379. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  379.30.  The 
selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  package. 

Priorities:  Under  34  CFR  75.105(c)(1) 
the  Secretary  is  particularly  interested 
in  applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitatioiial  Priority  1 

Projects  that  demonstrate  efiective 
collaboration  with  the  "One-Stop" 
delivery  system  established  under  title  I 
of  the  Workforce  Investment  Act  of  1998 
to  assist  individuals  with  disabilities  to 
secure  job  skills  training  and 
emplo]nment  opportimitLes  in  the 
competitive  labor  market.  Proposed  PWI 
service  ddivery  models  should  promote 
the  delivery  of  services  to  individuals 
with  disabilities  through  local  "One- 
Stop"  centers.  Applicants  who  wish  to 
address  this  invitational  pricwity  may 
get  further  information  about  the  "Oaa- 
Stop"  delivery  system  by  calling  the 
Department  of  Labor  at  (202)  219-8395, 
Ext.  182. 

InvitatioiMl  Priority  2 

Projects  that  demonstrate  effective 
collaboration  with  the  "WeUare-to-Work 
Program"  administered  by  the  U.  S. 
Department  of  Labor  to  serve  and  secure 
competitive  placement  opportimities  for 
parsons  with  disabilities  who  are 
participants  in  this  program. 
Applications  should  demonstrate  a 
project's  capacity  to  address  issues 
unique  to  individuals  with  disabilities 
transitioning  from  welfore  to  work. 
Applicants  who  wish  to  address  &is 
invitational  pri(^ty  may  get  further 
information  at  the  Department  of  Labor 
web  site  at 
http://wtw.doleta.gov/documents/ 

census/ 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398;  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  web  site 

(http://www.ed.gov/pubs/edpubs/html) 
or  its  E-mail  address 
(edpubs@inet.ed.gov). 


Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue.  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
9817.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  1-877-576-7734. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

FOR  FURTHER  MFORMATION  CONTACT: 
Martha  Muslde  or  Mary  Jane  Kane,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3320  Switzer 
Building,  Washington,  DC  20202. 
Telephone  (202)  205-3293  for  Martha 
Muslde.  Telephone  (202)  205-8206  for 
Mary  Jane  Kane.  If  you  use  a 
telecommimications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiota|)e,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Acceas  to  This  Docmnent 

You  may  view  this  doctunoit,  as  well 
as  aU  other  Department  of  Education 
documents  published  in  the  Federal 
Sflgiater,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

NotK  The  official  version  of  this  document 
is  the  docimient  published  in  the  Federal 
Kegiater.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Begiater  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.acces8.gpo.gov/nara/ 
index.html 

Program  Auduvity:  29  U.S.C.  777b. 
Dated:  August  6, 1999. 
Curtis  L.  Richards, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  99-20756  Filed  8-10-99;  8:45  am] 
BHUNQ  CODE  4000-Ot-P 
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Di  ;f  ARTMENT  OF  ENERGY 

0(^  of  Fossil  Energy;  Orders 
Glinting,  Transferring  and  Vacating 
Authorizations  To  import  and  Export 
Nij^ralGas 

AGJgNCY:  Office  of  Fossil  Energy,  DOE. 
ACAON:  Notice  of  Orders. 


^RY:  The  Office  of  Fossil  Energy 
,  of  the  Department  of  Energy  gives 
ice  that  it  has  issued  Orders  granting, 


irderNc. 


14  >) 


16  i -A 


15)) 


transferring  and  vacating  natural  gas 
import  and  export  authorizations.  These 
Orders  are  summarized  in  the  attached 
appendix. 

These  Orders  may  be  foimd  on  the  FE 
web  site  at  http://wv4rw.fe.doe.gov.,  or 
on  the  electronic  bulletin  board  at  (202) 
586-7853. 

They  are  also  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  &  Export  Activities, 
Docket  Room  3E-033,  Forrestal 


Building,  1000  Independence  Avenue, 
S.W.,  Washington,  DC  20585.  (202)  586- 
9478.  The  Docket  Room  is  open  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  D.C.,  on  August  5, 
1999. 

John  W.  Glynn, 

Manager.  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  6-  Export 
Activities,  O^ce  of  Fossil  Energy. 


15)) 


49)-B 


Appendix— Orders  Granting,  Transferrincs  and  Vacating  Import/Export  Authorizations 


15)1 


U3)-B 


15)> 


Date  issued 


07-01-99 


07-01-99 


07-02-99 


07-09-99 


07-12-99 


07-12-99 


07-26-99 


07-29-99 


Importer/exporter  FE  docket  No. 


COMGAS,  S.  DE  R.L.  DE  C.V.  99-49- 
NG. 

Medpath  Energy  Corp.  (Successor  to 
Fiscus  IrK.)  99-50-NG  and  ERA 
Docket  No.  86-64-NG. 

Mieco  Inc.  99-47-NG  


Crestar  Energy  Marketing  Corp.  99- 
51-Na 


IDACORP,  Energy  Solutions  LP. 
(Successor  to  Idaho  Power  Com- 
pany) 98-91-NG. 

Texas-Ohio  Energy,  Inc.  99-52-NG  .... 


Wisvest  Corporatkxi,  Androscoggin 
Energy,  Inc.  and  Polsky  Energy  Cor- 
poratkm  of  Maine,  Inc.  99-53-NG. 

Encogen  Four  Partners,  LP.  90-11- 
NG. 


Import  vol- 
ume 


1  Td 


13Bcf 


Export  vol- 
ume 


1  Tcf 


13Bcf 


SOBcf 


100  Bcf 


2,500  Bcf 


Comments 


Import  and  export  from  and  to  Mexkx} 
over  a  two-year  term  t>eginning  on 
date  of  first  delivery. 

Transfer  of  blanket  authority  to  affiiiate. 


Import  and  export  from  and  to  Canada 
over  a  two-year  term  t)eginning  on 
the  date  of  first  delivery. 

Import  and  export  from  and  to  Canada 
up  to  a  combined  total  beginning  on 
July  12,  1999,  and  extendir>g 
through  July  11,2001. 

Transfer  of  blanket  authority  to  sub- 
skliary. 

Import  from  Canada  beginning  on  July 
11,  1999,  and  extending  through 
July  12,  2001. 

Import  and  export  from  and  to  Canada 
up  to  comtiined  total  beginning  on 
August  1,  1999,  and  extending 
through  July  31,  2001. 

Vacate  long-term  authority. 


:  OE/FE;  Authority 

IF^JDoc.  99-20659  Filed  8-10-99;  8:45  am] 
i  COOE  645IMI1-P 


Di  PARTMENT  OF  ENERGY 

FejcWai  Energy  Regulatory 

3nmlsslon 
»Ject  No.  11689-000] 
ins  Power  Company;  Notica 
Gfpintlng  Lats  Intsrvsntlon 

AtUust  5. 1999. 

On  March  14, 1999,  the  Commission 
issjued  a  notice  of  the  application  for 
preliminary  permit  filed  by  Alpine 
Power  Company  for  the  Stuyvesant  Falls 
Hydroelectric  Project,  to  be  located  on 
Ki[^erhook  Creek,  in  Colimibia  Coimty. 
Ntikr  York.  The  notice  established  July 
13^  1999,  as  the  deadline  for  filing 
mo  ions  to  intervene. 

I  in  July  16, 1999.  the  New  York  State 
Dc  I  lartment  of  Environmental 


Conservation  filed  a  late  motion  to 

intervene.  Granting  the  late  motion  to 

intervene  will  not  unduly  delay  or 

disrupt  the  proceeding  or  prejudice  any 

other  party  to  it.  Therefore,  pursuant  to 

Rule  214,^  the  late  motion  to  intervene 

is  granted,  subject  to  the  Commission's 

regulations. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  9^20769  Piled  8-10-99;  8:45  am] 

BILLING  COOE's717-01-« 


'  IB  CFR  385.214. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-398-004] 

Caprocic  Pipeline  Company;  Notice  of 
Tariff  HIing 

August  4, 1999. 

Take  notice  that  on  August  2, 1999, 
Caprock  Pipeline  Company  (Caprock), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  Sheet,  with  an 
efiiective  date  of  August  1, 1999: 

Third  Sub  Sixth  Revised  Sheet  No.  e9A 

Caprock  states  that  the  filing  is  being 
made  to  comply  with  the  Commission's 
letter  order  issued  July  28, 1999  in 
Docket  No.  RP99-398-002  in  order  to- 
add  Standard  1.3.18  on  Tariff  Sheet  No. 
29A. 
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Caprock  respectfully  requests  that  the 
Commission  grant  any  waiver  of  its 
regulations  that  the  Commission  my 
deem  necessary  for  acceptance  of  this 
filing. 

Caprock  states  that  copies  of  this 
filing  have  been  served  upon  all  affected 
firm  customers  of  Caprock  and 
applicable  state  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fedmal  Energy  Regulatory  Commission, 
888  First  Street,  ME.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considwed  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
limsJbtm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20766  Filed  8-10-99;  8:45  am] 
BUMQ  COOE  Sn7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ComiHleelon 

[DodBM  Na  RMM-2-000] 

Regional  Tranemiaeion  Organizatlone; 
Order  Granting  Extenelon  of  Time 

Issued  August  5, 1999. 

Before  Commissioners:  James  J.  Hoecker. 

Chairman;  Vicky  A.  Bailey,  William  L. 

Massey,  Linda  Breathitt,  and  Curt  Hebert, 

Jr. 

On  July  28, 1999,  Cinergy  Services, 
Inc.  (Cinergy),  on  behalf  of  its  operating 
companies,  Cincinnati  Gas  &  Electric 
Company  and  PSI  Energy,  Inc.,  filed  a 
motion  for  an  extension  of  time  within 
which  to  submit  initial  comments  in 
response  to  the  Commission's  Notice  of 
Proposed  Rulemaking  to  facilitate  the 
formation  of  Regional  Transmission 
Organizations,  issued  May  13, 1999,  in 
this  proceeding.  Cinergy  requests  a  one- 
week  extension,  firom  August  16, 1999 
to  August  23, 1999,  to  file  initial 
comments  in  this  proceeding  in  light  of 
the  imavailability  of  key  management 
personnel  due  to  recent  severe  heat 
throughout  the  Midwest  and  its  efiiect 
on  power  supply  and  transmission 
system  operations. 


Upon  consideration,  we  are 
persuaded  that  Cinergy  has  provided 
sufficient  justification  to  grant  an 
extension  from  August  16, 1999  to 
August  23, 1999  for  the  filing  of  initial 
comments  by  Cinergy  and  other 
interested  persons.  While  we  grant  the 
motion,  we  nevertheless  encourage  all 
interested  persons  to  file  their  initial 
comments  as  early  as  possible. 

By  the  Commission. 
Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-20639  Filed  8-10-99;  8:45  am] 

BHXING  COOE  STir-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwt  No.  liG99-23-00(q 

Garden  Benfca  Gee  Pipeline,  LLC; 
Notice  of  nitoig 

August  5. 1999. 

Take  notice  that  Garden  Banks  Gas 
Pipeline,  L.L.C.  filed  standards  of 
conduct  on  July  28, 1999,  under  Order 
Nos.  497  et  seq.^  Order  Nos.  566  et  seq.,^ 
and  Order  No.  599.^ 

Any  person  desiring  to  be  heard  or  to 
protest  the  filing  shoidd  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 


>  Order  No.  497.  53  FR  22139  (June  14. 1988). 
FERC  Stats.  &  Reg.  1986-1990  1 30,280  (1988); 
Order  No.  497-A,  orrfer  on  rehearing,  54  FR  52781 
(December  22. 1989),  FERC  Stats.  &  Regs.  1986- 
1990 1 30,868  (1989);  Order  No.  497-B,  order 
extending  sunset  date,  55  FR  53291  (December  28, 
1990).  FERC  Stats.  &  Regs.  1986-1990  1 30,908 
(1990);  Order  No.  497-C,  order  extending  sunset 
date,  57  FR  9  (January  2, 1992),  FERC  Stats,  ft  Regs. 
1991-1996  1 30,934  (1991),  rehearing  denies.  57  FR 
5815  (Februarj- 18.  1992),  58  FERC  1 61,139  (1992); 
Tenneco  Gas  v.  t'ttiC  (affirmed  in  part  and 
remanded  in  part),  969  F.2d  1187  (D.C  Qr.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  57  FR  58978  (December  14, 1992), 
FERC  StaU.  ft  Regs.  1991-1996  1 30,958  (December 
4, 1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4, 1994), 
FERC  Stats,  ft  Regs.  1991-1996  1  30,987  (December 
23,  1993);  Order  No.  497-F,  order  denying 
rehearing  and  granting  clarification,  59  FR  15336 
(April  1,  1994),  66  FERC  1 61,347  (March  24,  1994); 
and  Order  No.  497-G,  order  extending  sunset  date, 
59  FR  32884  (June  27,  1994),  FERC  Stats,  ft  Regs. 
1991-1996  t  30.996  (June  17,  1994). 

'  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (Juno  27, 
1994),  FERC  Stats,  ft  Regs.  1991-1996  1 30,997 
(June  17, 1994):  Order  No.  566-A,  order  on 
rehearing,  59  52896  (October  20,  1994),  69  FERC 
1 61,044  (October  14,  1994);  Order  No.  566-B,  order 
on  rehearing.  59  FR  65707,  (December  21, 1994),  69 
FERC  1 61,334  (December  14, 1994). 

^  Reporting  Interstate  Nattiral  Gas  Pipeline 
Marketing  Affiliates  on  the  Internet,  Order  No.  599,  . 
63  FR  43075  (August  12. 1998).  FERC  Stats,  ft  Regs. 
31,064  (1998). 


20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
§§  385.211  or  385.214  (1998)).  All  such 
motions  to  intervene  or  protest  should 
be  filed  on  or  before  August  20, 1999. 
Protests  will  be  considered  by  the 
Coounission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-20&-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  9y-.;j07b2  Filed  8-10-99;  8:45  am) 
BHJJNO  COOE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP99-347-001] 

Kam  River  Gaa  Tranemiaeion 
Company;  Notice  of  Compliance  Filing 

August  5, 1999. 

Take  notice  that  on  August  2, 1999, 
Kern  River  Gas  Transmission  Company 
(Kem  River),  tendered  for  filing  to  be  a 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  1,  Substitute  Sixth  Revised 
Sheet  No.  72,  to  be  effective  August  1, 
1999. 

On  June  22, 1999,  Kem  River 
tendered  for  filing  and  acceptance  tariff 
sheets  to  implement  the  revised  and 
new  business  standards  promulgated  by 
the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  Order  No.  587-K.  hi  its  July  20  letter 
order,  the  Commission  accepted  the 
tariff  sheets,  subject  to  Kem  River  filing 
a  revised  Sheet  No.  72,  including  the 
footnote  and  footnote  reference  that  are 
a  part  of  GISB  Standard  No.  1.3.14.  The 
purpose  of  this  filing  is  to  revise  Sheet 
No.  72. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Enwgy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
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will  be  considered  by  the  Commission 
in  dfltennining  the  appropriate  action  to 
be  tfiken,  but  will  not  serve  to  make 
pro^estants  parties  to  the  proceedings. 
Coplies  of  this  filing  are  on  file  with  the 
CoDti^ssion  and  are  available  for  public 
inspection  in  the  Public  Reference 
Roopi^.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rim$,htm  (call  202-208-2222  for 
assistance). 
LinWDod  A.  Watson,  Jr., 
Actifig  Secretary. 

c.  99-20775  Filed  8-10-99;  8:45  am] 

CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Fac^ral  Energy  Regulatory 
lisskm 

N9.  RP99-407-003] 

KN  jyyatlenberg  Transmission  LLC; 
I  of  Tariff  Filing 


August  5, 1999. 

T&ke  notice  that  on  July  30, 1999,  KN 
Waftenbeig  Transmission  LLC  (KNW), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  fpllowing  tariff  sheets,  with  an 
effective  date  of  August  1, 1999: 

Sub^^tute  First  Revised  Sheet  No.  44A 
Secb^d  Substitute  third  Revised  Sheet  No.  67 

KNW  states  that  it  is  submitting  the 
filiij^  to  correct  the  GISB  Standard  2.3.9 
(Version  1.3)  by  placing  it  in  "by 
refttence"  tariff  sheet. 

KNW  states  that  copies  of  its  filing 
has  Deen  served  upon  all  affected  finn 
customers  of  KNW  and  applicable  state 
a.getkf:ies. 

Any  person  desiring  to  protest  this 
filiifg  should  file  a  protest  with  the 
Fed^al  Energy  regulatory  Commission, 
SSSiFirst  Street,  N.E.,  Washington,  D.C. 
204^,  in  accordance  with  Section 
385  :  11  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  t^en,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copdbs  of  this  filing  are  on  file  with  the 
Cominission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Rookn.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rim$.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Actitig  Secretary. 

(FR  boc.  99-20779  Filed  8-10-99  8:45  am] 
BMJjU}  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  CP99-595-000] 

Mission  Pipeline  Company;  Notice  of 
Petition  for  Declaratory  Order 

August  5, 1999. 

Take  notice  that  on  July  30, 1999, 
Mission  Pipeline  Company  (Mission), 
3700  Buffalo  Speedway,  Suite  1100, 
Hotiston,  Texas  77098,  filed  in  Docket 
No.  CP99-595-000  a  petition  pursuant 
to  Section  1(b)  of  the  Natural  Gas  Act 
(NGA)  for  a  declaratory  order  exempting 
facilities  being  acquired  by  piuchase 
from  Mission  Pipeline  Company 
(Mission),  located  in  Hidalgo  Coimty, 
Texas,  from  Commission  regulation 
tmder  the  NGA,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/htm  (call  202-208-2222  for 
assistance). 

Mission  states  that  it  has  an 
agreement  with  Texas  Eastern  to 
purchase  the  facilities,  consisting  of 
Line  16-A  (18.45  miles  of  8-inch  line) 
and  Sublateral  Line  16-A-l  (0.37  mile 
of  4-inch  line),  both  located  in  Hidalgo 
County,  Texas.  Mission  states  that 
following  acquisition  of  the  facilities, 
Mission,  an  intrastate  pipeline,  wUl  use 
them  to  receive  gas  within  Texas  by 
purchasing  gas  from  wells  attached  to 
the  facilities  or  by  entering  into 
intrastate  transportation  agreements. 
Therefore,  Mission  requests  a 
determination  that  its  facilities,  services 
and  rates  be  exempt  from  Commission 
jtuisdiction.  Mission  asserts  that  its 
operations  are  subject  to  regtilation  by 
the  Texas  Railroad  Commission. 
Mission  explains  that  the  facilities  will 
remain  connected  to  Texas  Eastern's 
McAllen-Vidor  Line,  also  in  Hidalgo 
County  and  that  no  customers  will  lose 
service  as  a  result  of  the  request. 

Texas  Eastern  proposes  to  sell  the 
focilities  to  Mission  because  the 
attached  reserves  are  being  depleted  and 
the  facilities  are  underutilized.  It  is 
stated  that  between  Jime  1998  and  May 
1999,  23.95  percent  of  the  capacity  of 
the  facilities  has  been  utilized.  It  is 
asserted  that  acquisition  of  the  facilities 
by  Mission  would  provide  Mission  with 
access  to  additional  gas  supplies  for  the 
intrastate  market.  It  is  further  asserted 
that  Mission  anticipates  tying-in 
additional  production  which  would 
lead  to  increiased  utilization  of  the 
facilities.  It  is  stated  that  Texas  Eastern 
is  concurrently  filing  a  request  for 


abandonment  authorization  for  the 
facilities  by  sale  to  Mission. 

Any  questions  regarding  the 
application  may  be  directed  to  Cynthia 
Corcoran,  Attorney  at  Law,  4801 
Woodway  Drive,  Suite  300  East, 
Houston,  Texas  77056  (713)  964-2776. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  August 
26, 1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  D.C.  ^0426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conunission  will  be 
considered  by  it  in  determining  the 
appropraite  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-20760  Filed  8-10-99;  8:45  am] 
BHJJNG  CODE  e717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-388-001] 

Nautilus  Pipeline  Company,  LLC; 
Notice  of  Propoaed  Changes  in  FERC 
GasTarlff 

August  5, 1999. 

Take  notice  that  on  JiUy  29, 1999. 
Nautilus  Pipeline  Company,  L.L.C. 
(Nautilus)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Voliune 
No.  1,  Sub  Fourth  Revised  Sheet  No. 
216  and  Sub  Original  Sheet  No.  217. 
proposed  to  be  effective  August  1, 1999. 

Nautilus  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  July 
26,  1999  in  Docket  No.  RP99-388-000 
whereby  Nautilus  was  directed  to  reflect 
version  1.3  standards  for  all  standards 
and  definitions.  The  tariff  sheets  filed 
herein  reflect  version  1.3  for  all 
standards. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  b^ 
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filed  as  provided  in  Section  154.210  of 
the  Conunission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  (202)  208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20778  Filed  8-10-99;  8:45  am] 
MUJNO  OOOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguMory 
CowwHieeion 

[ProfMt  No.  2474-004] 

Nngara  Monawk  Poiwer  Corporation, 
Erie  Boulevard  Hydropower,  LP.; 
Notice  Requiring  Service  of  Motion  for 
Lale  intervention 

August  5, 1999. 

On  October  6, 1997,  the  Atlantic 
Sahnon  Fish  Creek  Club  (Qub)  filed  a 
late  motion  to  intervene  in  the  above- 
captioned  proceeding.  ^  However,  the 
Club's  motion  did  not  include  a 
certificate  of  service,  as  required  by  Rule 
2010  of  the  Commission's  Rules  of 
Practice  and  Proceduie.^  As  a  result,  it 
appears  that  parties  to  the  proceeding 
may  not  have  been  served  and  may  not 
have  had  an  opportunity  to  file  answers 
to  the  Club's  late  motion. 

The  Club  will  not  be  required  to  refile 
its  motion  to  intervene.  However,  before 
the  Commission  considers  whether  to 
grant  late  intervention,  the  Club  must 
serve  a  copy  of  its  motion  on  each 
person  whose  name  appears  on  the 
official  service  list  for  Uiis  proceeding, 
and  file  a  certificate  of  service  with  the 
Commission.  The  15-day  period  for 
filing  answers  to  the  Club's  motion  will 
begin  as  of  the  date  that  the  Club  files 
its  certificate  of  service.  ^ 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-20768  Filed  8-10-99;  8:45  am] 
BHXINQ  CODE  CTir-OI-M 


*  On  July  26, 1999,  the  Commission  issued  an 
order  approving  transfer  of  the  project  license  from 
Niagara  Mohawk  Power  Corporation  to  Erie 
Boulevard  Hydropower,  L.P..  and  substitution  of 
Erie  as  the  applicant  in  the  pending  relicensing 
proceeding  for  the  project.  The  transfer  has  not  yet 
been  completed.  88  FERC 1 62.082. 

» 18  CFR  385.2010  (1999). 

>See  Rule  213, 18  CFR  385.213  (1999). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coninileeion 

[Doctot  No.  RP98-203-007] 

Northern  Natural  Gae  Company;  Notice 
of  Complianoe  Hiing 

August  5, 1999. 

Take  notice  that  on  July  30, 1999, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
proposed  to  be  effective  November  1. 
1998: 

2nd  Substitute  Fourth  Revised  Sheet  No.  291 
2nd  Substitute  Third  Revised  Sheet  No.  292 
Original  Sheet  No.  292A 

NoEthem  states  that  the  above-listed 
tariff  sheets  are  filed  in  compliance  with 
the  Commission's  Order  On  Compliance 
Filings  issued  July  16, 1999  in  Docket 
Nos.  RP98-203,  et  al..  to  clarify  that  the 
Small  Customer's  tolerances  include  the 
Small  Customer  positive  daily  delivery 
variance  charge  (DDVC)  levels  within 
the  tolerance  during  critical  periods. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154,210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20773  Filed  ft-10-99;  8:45  am] 
atUMO  CODE  •717-01-4I 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

[Doclwt  No.  RP99-31-003] 

Northern  Natural  Gaa  Company;  Notice 
of  Compliance  Hiing 

August  5, 1999. 

Take  notice  that  on  July  30, 1999, 
Northern  Natural  Gas  Company 
(Northern  tendered  for  filing  to  become 
part  of  its  tERC  Gas  Tariff,  Fifth  Revised 
Volimie  No.  1,  the  following  tariff  sheets 
proposed  to  be  effective  November  1. 

1998  and  August  1, 1999: 

Second  Substitute  Fourth  Revised  Sheet  No. 

260 
Substitute  Fifth  Revised  Sheet  No.  260 

Northern  states  that  the  above-listed 
tariff  sheets  are  filed  in  compliance  with 
the  Commission's  Order  issued  July  16, 

1999  in  Docket  Nos.  RP99-31,  et  al..  to 
comply  with  the  Commission's  Order 
No.  587-H  and  the  Commission's 
October  30, 1998  Letter  Order  in  Docket 
No.  RP99-3 1-000  addressing  intra-day 
nominations  and  bumping  tariff 
provisions. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154,210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be.  taken,  but  will  not  serve  to  make 
protestantis  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-20774  Filed  8-10-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fe^toral  Energy  Regulatory 
Commission 


II 


No.  PR96-200-043] 


Reiipnt  EnSrgy  Gas  Transmission 
Cofipany;  Notice  of  Proposed 
Ch|i|nges  in  FERC  Gas  Tariff 

Au^iist  5, 1999. 

fike  notice  that  on  July  39, 1999, 
Reji^t  Energy  Gas  Transmission 
Coi4pany  (REGT),  tendered  for  filing  as 
parti  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volune  No.  1,  the  following  revised 
tarifr  sheet  to  be  effective  August  1, 
1999: 
Fir^tj  Revised  Sheet  No.  8B 

lulGT  states  that  the  piupose  of  this 
filil^  is  to  reflect  an  extension  of  and  a 
ch^ge  to  an  existing  negotiated  rate 

ract. 

ly  person  desiring  to  protest  this 
;  should  file  a  protest  with  the 
ission,  888  First  Street,  N.E., 
Wasihington,  D.C.  20426,  in  accordance 
wili^  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  Such  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Co^ilmission's  Regulations.  Protests  will 
be  ptmsidered  by  the  Commission  in 
deteamining  the  appropriate  action  to  be 
takan,  but  will  not  serve  to  make 
pre  tbstants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Ro6^.  This  filing  may  be  viewed  on  the 
wen  at  http://www.ferc.fed.us/online/ 
rinlihtm  (call  202-208-2222  for 
assistance). 
Liniiood  A.  Watson.  Jr., 
Act^^g  Secretary. 
[FRJpoc.  99-20772  Filed  8-10-99;  8:45  am] 


uluhq 


I  CODE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DobkM  No.  RP93-197-005] 

Sowhem  California  Gas  Company; 
I  of  Report  of  Refunda 

St  5, 1999. 

ie  notice  that  on  June  30, 1999, 
lem  California  Gas  Company 
IGas)  tendered  for  filing  its  second 
repdrt  of  refunds  in  Docket  No.  RP93- 
19:|O04. 

£  OCalGas  states  that  the  Second 
Re[i6rt  of  Refunds  reflects  the  additional 
refiilids  to  interstate  shippers  (who  were 
alsp  end-use  customers  of  SoCalGas)  of 


all  amounts  collected  through  the 
Wheeler  Ridge  interconnection  charge 
for  the  July  13, 1993  through  December 
31, 1993  period  plus  interest  calculated 
pursuant  to  the  Commission's 
regulations.  SoCalGas  states  that  the 
second  refunds  amount  of  $1,626,832.35 
inclusive  of  interest  and  that  such 
refunds  were  distributed  by  Jime  29, 
1999. 

SoCalGas  states  that  it  filed  on 
November  24, 1998,  a  report  showing 
that  refunds  of  $1,899,994.85,  including 
interest,  were  made  only  to  those 
shippers  who  were  not  also  end-use 
customers  of  SoCalGas  during  the  time 
period  in  which  the  refund  obligation 
arose.  SoCalGas  states  that  this  second 
report  of  rate  refunds  shows  that 
SoCalGas  has  refunded  a  total  of 
$31,516,827.20,  inchiding  interest,  to  all 
interstate  shippers  of  all  amounts 
collected  through  the  Wheeler  Ridge 
interconnection  diuing  the  time  period 
in  which  the  refund  obligation  arose. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  August  12, 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (caU 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20770  Filed  8-10-99;  8:45  am) 
BIUJNQ  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP99-596-000] 

Loraine  Stepenslce  v.  Colorado 
Interstate  Gas  Company;  Notice  of 
Complaint 

August  5, 1999. 

Take  notice  that  on  August  3, 1999, 
Loraine  Stepenske,  P.O.  Box  64,  Kim, 
Colorado  81049,  filed  with  the  Federal 
Energy  Regulatory  Commission  a 
complaint  against  Colorado  Interstate 
Gas  Company  (CIG)  regarding  certain 
alleged  damage  done  to  a  water  well  on 
her  property  in  Walsenburg  County, 


Colorado  during  the  construction  of  a 
gas  line  during  November  and  December 
of  1998,  and  an  alleged  loose  gate 
installed  on  her  property. 

Any  person  desiring  tq  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procediue  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  23, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  Answers 
to  the  complaint  shall  be  due  on  or 
before  August  23, 1999.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-20761  Filed  8-10-99;  8:45  amj 


ntuNQ  CODE  •n7-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodMt  No.  RP99-385-001] 

SteuiMn  Gas  Storage  Company;  Notice 
of  Compliance  Rling 

August  5,  1999. 

Take  notice  that  on  July  30. 1999, 
Steuben  Gas  Storage  Company  (Steuben) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1 ,  the 
tariff  sheet  listed  below,  to  be  effective 
August  1. 1999: 

Substitute  Third  Revised  Sheet  No.  132B 

Steuben  states  the  attached  tariff  sheet 
is  being  filed  in  compliance  with  the 
Commission's  Order  issued  on  July  23, 
1999.  at  Docket  No.  RP99-385-000. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jiuisdictional  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  DC. 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protes'ts 
will  be  considered  by  the  Commission 
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in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrww.finc.fed.us/online/ 
rini8.htm  (call  202-208-2222  for 
assistance). 
Limniod  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Dec.  99-20777  Filed  8-10-99;  8:45  am] 
CODE  STIT-Ot-ll 


OEPARTMENT  OF  ENERGY 

Federal  Enoqiy  Aegulatory 
Cofiunlaalon 

[Docfcat  No.  CP9»-«»4-000] 


Tevaa  Eaalani  Tranemlaalon 
ComoraMon:  Notice  of  Aoollcatton 

August  5, 1999. 

Take  notice  that  on  July  30, 1999, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Couirt, 
Houston,  Texas  77056-5310,  filed  in 
Docket  No.  CP99-594-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  by  sale  to  Mission 
Pipeline  Company  (Mission)  pipeline 
facilities  and  appurtenances  located  in 
Hidalgo  County,  Texas,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/htm  (call  202-208-2222  for 
assistance). 

Texas  Eastern  proposes  to  abandon  by 
sale  to  Mission  the  Tabasco  Facilities 
consisting  of  Line  16-A  (18.45  miles  of 
8-inch  line)  and  sublateral  16-A-l  (0.37 
mile  of  4-inch  line).  Texas  Eastern  states 
that  the  fiuilities  were  installed  to  gain 
access  to  supplies  of  natural  gas  from 
production  fields  in  Hidalgo  County  and 
are  connected  to  Texas  Eastern's 
McAUen-Vidor  Line,  also  in  Hidalgo 
County. 

Texas  Eastern  proposes  to  seU  the 
fecilities  to  Mission  because  the 
attached  reserves  are  being  depleted  and 
the  facilities  are  imderutilized.  It  is 
stated  that  between  Jime  1998  and  May 
1999,  23.95  percent  of  the  capacity  of 
the  facilities  has  been  utilized.  It  is 
assrated  that  acquisition  of  the  facilities 
by  Mission  would  provide  Mission  with 
access  to  additional  gas  supplies  for  the 
intrastate  market.  It  is  further  asserted 
that  Mission  anticipates  tying-in 
additional  production  which  wotdd 
lead  to  increased  utilization  of  the 
facilities. 


It  is  stated  that  Texas  Eastern  and 
Mission  have  agreed  on  a  sale  price  of 
$80,000,  which  is  the  net  book  value  of 
the  facilities  as  of  October  31. 1999,  plus 
incidental  expenses  not  to  exceed 
$15,000. 

Texas  Eastern  states  that  Mission  is 
willing  to  provide  service  to  all 
producers  and  other  parties  currently 
utilizing  the  facilities,  and  no  customers 
would  lose  service  as  a  result  of  the 
abandonment.  Texas  Eastern  explains 
that  Mission  is  concurrently  filing  a 
request  for  a  declaratory  order  to  exempt 
the  fecilities  from  Commission 
regulation. 

Any  questions  regarding  the 
application  may  be  directed  to  Steven  E. 
Tillman,  Director  of  Regulatory  Affairs, 
at  P.O.  Box  1642,  Houston,  Texas 
77251-1642,  (713)  627-5113. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Avigust 
26, 1999,  file  with  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regidatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Conunission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  its  timely  filed,  or 
if  the  Commission  on  is  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediue  herein  provided 
for,  rules  otherwise  advised,  it  will  be 


lumecessary  for  Texas  Eastwn  to  appear 

or  be  represented  at  the  hearing. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

(FR  Doc.  99-20785  Filed  8-10-99;  8:45  am] 

HLUNQ  CODE  8717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[DockM  Na  PR96-2-003] 

Traneok,  LLC;  Notice  of  Petition  for 
Rata  Approval 

August  5, 1999. 

Take  notice  that  on  July  23, 1999, 
Transok,  LLC  (Transok),  submitted  for 
filing  a  revised  fuel  tracker  mechanism 
for  its  Traditional  System.  The  revised 
method  is  intended  to  reduce  year  to 
year  swings  in  the  fuel  percentage. 
Additionally,  Transok  states  that  the 
filing  reflects  a  corrected  classification 
of  several  of  its  compressors  as  « 

transmission  versus  gathering.  Transok 
proposes  to  reduce  the  current  fuel 
percentage  from  1.61%  to  1.11%. 
Transok  seeks  an  effective  date  of 
September  1, 1999. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E. ,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  of  Practice  and  Procediue.  All 
such  motions  or  protests  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  August  12, 1999.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  ht^://www.ferc.fBd.us/ 
online/rims.htm  (call  (202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-20763  Filed  8-10-99;  8:45  am] 
BNJjNa  CODE  cnr-oi-M 
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0 1  [PARTMENT  OF  ENERGY 

FBderal  Energy  Regulatory 
dommission 

[I » iclwt  No.  PR96-7-003] 

T  r  maok,  LLC;  Notice  of  Petition  for 
F I  tte  Approval 

A  V  igust  5. 1999. 

Take  notice  that  on  July  23, 1999, 
1 1  ansok,  LLC  (Transok)  submitted  for 
£  Ing  a  revised  fuel  tracker  mechanism 
f(  r  its  Anadarko  System.  The  revised 
nfe  jchanism  is  intended  to  reduce  year  to 
year  variations  in  the  fuel  percentage, 
a  D  d  institutes  a  separate  charge  for  low 
pt  assure  compression  services,  capped 
a ;  2%  at  each  stage  of  compression. 

I I  ansok  proposes  to  reduce  the  current 
f  isl  percentage  from  2.09%  to  0.73%. 

1  i  ansok  seeks  an  effective  date  of 
Sjcptember  1,1999. 

Any  person  desiring  to  participate  in 
is  rate  proceeding  must  file  a  motion 
I  intervene  or  protest  with  the  Federal 
lergy  Regulatory  Commission,  888 
FiKt  Street,  N.E.,  Washington,  D.C. 

2  0426,  in  accordance  with  Sections 
3185.214  and  385.211  of  the 
C^^mmission's  Rules  of  Practice  and 

F  flocedmre.  All  such  motions  or  protests 

c  i^st  be  filed  with  the  Secretary  of  the 

C  Commission  on  or  before  August  12, 

1 099.  Protests  will  be  considered  by  the 

C  ;6mmission  in  determining  the 

a  ppropriate  action  to  be  taken,  but  wiU 

not  serve  to  make  Protestants  parties  to 

the  proceeding.  Copies  of  this 

q  plication  are  on  file  with  the 

( !( tmmission  and  are  available  for  public 

i  ]  spection.  This  filing  may  be  viewed 

c  1 1  the  web  at  http://www.ferc.fed.us/ 

CI  Jine/rims.htm  (call  202-208-2222  for 

assistance). 

I  i  swood  A.  Wataon,  Jr., 

y ,( iing  Secretary. 

[  •  R  Doc.  99-20764  Filed  8-10-99;  8:45  am] 

III  UNO  CODE  6717-41-M 


1 1 EPARTMENT  OF  ENERGY 
f^ideral  Energy  Regulatory 

eiwt  No.  RP96-129-O05  (PtwM  I 
■nd)] 


lUlne  Gaa  Company;  Notice  of 
I  Settlement  Conference 

^jigust  5, 1999; 

Take  notice  that  an  informal 
syttlement  conference  will  be  convened 
i  n  these  proceedings  on  August  11, 1999 
{ 1 10:00  a.m.,  at  the  offices  of  the 
I'lKleral  Energy  Regulatory  Commission, 
1 1  i8  First  Street,  N.E.,  Washington,  D.C. 
i  1 1426,  for  the  purpose  of  exploring  the 


possible  settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
285.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
part  must  move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regiilations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Loma  J.  Hadlock  (202)  208-0737. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20771  Filed  8-10-99;  8:45  am) 
BILUNO  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 


[DocKflt  No.  RP99-354-001] 

Tuacarora  Gaa  Tranamiaaion 
Company;  Notice  of  Tariff  HIing 

August  5, 1999. 

Take  notice  that  on  July  29, 1999, 
Tuscarora  Gas  Transmission  Company 
(Tuscarora),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volimie 
No.  1,  the  following  tariff  sheets  to 
become  effective  August  1, 1999: 

Sub  Third  Revised  Sheet  No.  33 
Original  Sheet  No.  33A 

Tuscarora  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
July  22. 1999,  in  Docket  No.  RP99-354- 
000.  Specifically,  Tuscarora  has  revised 
Sheet  No.  33  and  added  Sheet  No.  33A 
to  include  the  footnote  and  footnote 
reference  for  GISB  Standard  No.  1.3.14. 
Tuscarora  states  that  copies  of  this  filing 
were  mailed  to  customers  of  Tuscarora 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  99-20776  Filed  8-10-99;  8:45  am] 

BILUNG  CODE  S717-«1-«i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  No.  RP99-451-000] 

Willlama  Gaa  Pipelinea  Central,  Inc.; 
Notice  of  FHing  of  Refund  Report 

August  4. 1999. 

Take  notice  that  on  July  29, 1999. 
Williams  Gas  Pipelines  Central,  Inc.      ^ 
(Williams),  tendered  for  filing  its 
intemiptible  excess  refund  report  for 
the  month  of  October  1993. 

Williams  states  that  Article  12  of  the 
General  Terms  and  Conditions  o'  its 
FERC  Gas  Tariff  specifies  that  ^VilliaIns 
will  file  an  intemiptible  e-xcess  refund 
report  within  30  days  of  a  final 
Commission  order  accepting  new  rates. 
Based  on  the  Commission's  March  5, 
1999,  order  in  Docket  No.  RP93-109, 
Williams*  revenue  crediting  mechanism 
set  forth  in  Article  12  applies  to  the 
month  of  October  1993.  Article  12  also 
provides  that  Williams  will  mail  any 
refunds,  including  interest  pursuant  to 
Section  154.501  of  the  Commission's 
regulations,  within  10  days  following  a 
final  Conunission  order  accepting  the 
report.  Williams  proposes  to  refund 
^proximately  $1.2  million,  includii^ 
interest  calculated  through  July  31, 
1999. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  of  Williams' 
jurisdictional  customer  sand  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
August  11. 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://ww.ferc.fed.us/online/ 


>• 
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riins.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Wation,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-20767  Filed  8-10-99;  8:45  am] 

■UMQ  OOOC  STir-OI-H 

DEPARTMENT  OF  ENERGY 

FMaral  Energy  Regulatory 
Commiaalon 

[DockM  No.  RPW-410-001] 

wmialon  Baaki  Inleritate  Pipeline 
Company;  Nolica  of  Compliance  Hlkig 

August  5, 1999. 

Take  notice  that  on  July  30, 1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
fbUowing  revised  tariff  sheets  to  become 
effiactive  August  1, 1999: 

Sub.  third  Revised  Sheet  No.  175 
Third  Revised  Sheet  No.  175 A 
Sub.  Fourth  Revised  Sheet  No.  176 
Sub.  Second  Revised  Sheet  No.  176A 

Williston  Basin  states  that  the  tariff 
sheets  reflect  modifications  to  Williston 
Basin's  FERC  Gas  Tariff  in  compliance 
with  the  Commission's  Letter  Order 
issued  July  22, 1999  regarding 
Commission  Order  No.  567-K  issued 
April  2, 1999,  in  Docket  No.  RM96-1- 
011.  The  tariff  sheets  reflect  the  Gas 
Industry  Standards  Board  (GISB) 
Version  1.3  standards  adopted  by  the 
Commission  in  such  Order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fedoral  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.farc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-20780  Filed  8-10-99;  8:45  am] 
BILUNQ  CODE  t717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Raguiatory 
Commiaalon 

[Docket  No.  EC96-19-000.  et  el.] 

Callfomia  Power  Exchange 
Corporation,  et  al.;  Electric  Rata  and 
Corporate  Regulation  Fiilnga 

August  4,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  California  Power  Exchange 
Corporation 

[Docket  Nos.  EC96-19-000  and  ER96-1663- 
000] 

Take  notice  that  on  July  30, 1999,  the 
California  Power  Exchange  Corporation 
(CalPX),  tendered  for  filii^  its  annual 
report  on  the  state  of  competition  in  the 
California  markets  in  accordance  with 
the  Commission's  October  30, 1997 
order  in  this  proceeding. 

Comment  date:  August  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Norttem  Statee  Power  Company 
(Miiuieeota)  on  behalf  of  itself  and  its 
Public  Utiltty  Subsidiaries  and  New 
Century  Energies,  Inc.  on  behalf  of  its 
Public  Utility  Subsidiaries 

(Docket  No.  EC99-1 01-000] 

Take  notice  that  on  July  30, 1999, 
Northern  States  Power  Company 
(Minnesota)  (NSP-M)  on  behalf  of  itself 
and  its  public  utility  subsidiaries  and 
New  Century  Energies,  Inc.  (NCE)  on 
behalf  of  its  public  utility  subsidiaries 
(referred  to  collectively  as  the 
Applicants),  tendered  for  filing  ptusuant 
to  section  203  of  the  Federal  Power  Act 
(the  FPA),  16  U.S.C.  §  824b,  Part  33  of 
the  Commission's  Regulations,  18  CFR 
33,  and  18  CFR  2.26,  a  Joint  Application 
for  an  order  approving  the  proposed 
merger  and  reorganization  of  NSP-M 
and  NCE. 

Applicants  request  all  authorizations 
necessary  to  undertake  a  merger  and 
reorganization  pursuant  to  which  NCE 
will  merge  with  and  into  NSP-M,  which 
will  be  renamed  Xcel  Energy  Inc.  (Xcel 
Energy),  transfer  all  of  the  jurisdictional 
assets  presently  owned  directly  by  NSP- 
M  to  a  new  subsidiary,  provisionally 
named  "New  NSP  Utility,"  and  with 
respect  to  the  concomitant  transfer  of 
control  resulting  irom  the  Merger 
Transaction  over  the  Applicants  and  all 
their  respective  FERC-jurisdictional 
facilities,  including  FERC-jurisdictional 
contracts.  Subject  to  Commission 
approval,  at  the  time  of  the  merger  NSP- 
M  and  NCE  will  enter  into  a  Joint 
Operating  Agreement  and  a  Joint  Open 
Access  Transmission  Tariff,  which 


agreements  have  been  filed  in  separate 
dockets. 

The  Applicants  state  that  (subject  to 
certain  requests  for  waiver)  they  have 
submitted  the  information  required  by 
part  33  of  the  Commission's 
Regulations,  and  by  the  Commission's 
Merger  Policy  Statement  (Inquiry 
Concerning  the  Commission's  Merger 
Policy  Under  the  Federal  Power  Act; 
PoUcy  Statement),  Order  No.  592,  61  FR 
68,595  (1996).(codified  at  18  CFR  2.26), 
in  support  of  the  Application.  The 
Applicants  also  represent  that  copies  of 
the  Application  and  related  testimony 
and  exhibits  have  been  served  on  each 
of  the  wholesale  requirements  and  firm 
transmission  customers  of  NSP-M  and 
NCE,  and  on  the  Arizona  Corporation 
Commission,  Colorado  Public  Utilities 
Commission,  Kansas  Corporation 
Commission,  Michigan  Fliblic  Swvice 
Commission,  Minnesota  Public  Utilities 
Commission,  New  Mexico  F*ublic 
RegtUation  Commission,  North  Dakota 
Public  Service  Commission,  Oklahoma 
Corporation  Commission,  South  Dakota 
Public  Utilities  Commission,  Public 
Utility  Commission  of  Texas,  Public 
Service  Commission  of  Wisconsin,  and 
Wyoming  Public  Service  Commission. 

Comment  date:  September  28, 1999, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Westbrook  Povrer  LLC 

[Docket  No.  EG99-208-000] 

Take  notice  that  on  July  30, 1999, 
Westbrook  Power  LLC,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Westbrook  Power  is  a  Maine  limited 
liability  company  that  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  and  operating  all  or  part  of 
one  or  more  eligible  facilities  to  be 
located  in  Maine.  The  eligible  facilities 
will  consist  of  an  approximately  540 
MW  gas  and/or  oil  fired  electric 
generation  project  and  related 
interconnection  facilities.  The  output  of 
the  eligible  facilities  wiU  be  sold  at 
wholesale. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Reliant  Energy  Osceola,  LLC 

[Docket  No.  EG9»-209-000] 

Take  notice  that  on  July  30, 1999, 
Reliant  Energy  Osceola,  LLC  (Reliant 
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Ifceola),  tendered  for  filing  an 
ilication  for  a  determination  of 
impt  wholesale  generator  status, 
piiirsuant  to  section  32(a)(1)  of  the 
PJdblic  Utility  Holding  Company  Act  of 
1935,  as  amended  (PUHCA),  15  U.S.C. 
S  r9z-5a  (1994),  and  Subchapter  T,  Part 
5  of  the  regulations  of  the  Federal 
lergy  Regulatory  Commission 
(dommission),  18  CFR  Part  365. 

Reliant  Osceola,  an  indirect  wholly- 

ed  subsidiary  of  Reliant  Energy 
l(^wer  Generation,  Inc.,  is  a  Delaware 
ited  liability  company  that  intends  to 
ct,  own  and  operate  an  electric 
generating  facility  in  Osceola  County, 
irida.  Reliant  Osceola  states  that  it 
be  engaged  directly,  or  indirectly 
ugh  one  or  more  affiliates,  as 
difined  in  Section  2{a){ll)(B)  of 
I UHCA,  and  exclusively  in  the  business 
c  {  owning  and/or  operating  an  eligible 
f  it:ility  and  selling  electric  energy  at 
\  wholesale. 

Comment  date:  August  19, 1999,  in 
a  ( cordance  with  Standard  Paragraph  E 
a  t  the  end  of  this  notice.  The 
( li  )mmission  will  limit  its  consideration 
t  ]  those  that  concern  the  adequacy  or 
a  ( curacy  of  the  application. 

! .  South  Carolina  Electric  &  Gas 
Cimpany 

(ttocket  Nos.  ER96-1085-004  and  OA96-49- 
q(|4] 

Take  notice  that  on  July  30, 1999, 
i  «uth  Carolina  Electric  &  Gas  Company 
( i  CE&G),  tendered  for  filing  a  refund 
report  pursuant  to  the  Conunission's 
J  i  pril  5, 1999  Order  in  Docket  Nos. 
B:R96-1085-000  and  OA9&-1 086-000. 
ds  filing  represents  the  compliance 
port  showing  information  pertaining 
refunds  made  as  required  in  the 
(itder. 

Conunejit  date:  August  19, 1999,  in 
^cordance  with  Standard  Par^raph  E 
i  \  the  end  of  this  notice. 


6.  Southern  California  Edison  Co., 
California;  Independent  S3r8tem 
Operator  Corp.,  El  Segundo  Power, 
LLC;  Pacific  Gas  &  Electric  Co.,  Duke 
Energy  Moss  Landing,  LLC,  Duke 
Energy  Oakland,  LLC;  San  Diego  Gas  k 
Electric  Co;  SouOiem  California  Edison 
Co.,  Pacific  Gas  k  Electric  Co.,  San 
Diego  Gas  k  Electric  Co.,  Duke  Energy 
Moss  Landing,  LLC,  Duke  and  Energy 
Oakland,  LLC 

[Docket  Nos.  ER98-441-O06,  ER98-2550- 
003,  ER98-495-006,  ER98-1 6 14-004.  ER98- 
214&-004.  ER98-2668-007,  ER98-2669-006, 
ER98-4296-004,  ER98-430(>-004,  ER98- 
496-005.  ER98-216O-003,  ER9&-441-001. 
ER98-495-001,  ER9&-4 96-00 1 ,  ER98-4300- 
001,  ER98-2668-001,  ER98-2669-001, 
ER98-4296-001,  ER99-1 12 7-005,  and  ER99- 
1128-005] 

Take  notice  that,  on  July  30, 1999, 
Duke  Energy  Moss  Landing,  LLC  and 
Duke  Energy  Oakland,  LLC,  tendered  for 
filing  a  refund  report  in  compliance 
with  the  Offer  of  Settlement  filed  in  the 
above-captioned  dockets  on  April  2, 
1999  and  approved  by  the  Federal 
Energy  Regulatory  Commission 
(Commission)  by  letter  order  on  May  28, 
1999. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Maine  Yankee  Atomic  Power 
Company 

[Docket  No.  ER98-570-001J 

Take  notice  that  on  July  30, 1999, 
Maine  Yankee  Atomic  Power  Company 
(Maine  Yankee),  tendered  for  filing  a 
compliance  filing  pursuant  to  the 
Commission's  letter  order  issued  June  1, 
1999,  in  the  above  captioned  docket. 
The  compliance  filing  contains  a 
compliance  report  detailing  the  refund 
amounts  and  calculations  including  a 
summary  of  the  refund  amounts  in  total 
for  the  refund  period,  revenue  data  to 
reflect  prior,  present  and  settlement 
rates  in  total  and  by  individual 
customer,  and  the  monthly  interest 
computation.  As  required  by  the  FERC 
order  of  June  1, 1999,  the  company  has 
furnished  copies  of  such  report  to  the 
affected  wholesale  customers  and  to 
each  state  commission  within  whose 
jurisdiction  the  wholesale  customers 
distribute  and  sell  electric  energy  at 
retail. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Monongahela  Power  Company,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny ' 
Power) 

[Docket  No.  ER99-2 2  70-000) 
Errata  Notice  (August  4, 1999) 


Notice  of  Filing  (July  22, 1999) 

Take  notice  that  the  Notice  of  Filing 
issued  on  July  22, 1999,  in  Docket  No. 
ER99-361 2-000,  should  have  been 
issued  in  Docket  No.  ER99-2 2  70-000. 

9.  Commonwealth  Edison  Company 

[Docket  No.  ER99-3859-000] 

Take  notice  that  on  July  30, 1999, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  Non-Firm 
Service  Agreement  establishing  the  City 
of  Rochelle  (Rochelle),  as  a  customer 
under  the  terms  of  CbmEd's  OATT. 

ComEd  requests  an  effective  date  of 
July  20, 1999,  for  the  service  agreement, 
and  accordingly,  seeks  waiver  of  the 
Conunission's  notice  requirements. 

Copies  of  this  filing  were  served  on 
Rochelle. 

Comment  date:  August  19, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  El  Dorado  Energy,  LLC 

[Docket  No.  ER99-3865-000] 

Take  notice  that  on  July  30, 1999,  El 
Dorado  Energy,  LLC  (El  Dorado), 
tendered  for  filing  pursuant  to  section 
205  of  the  Federal  Power  Act,  16  U.S.C. 
§824d  (1994),  and  part  35  of  the 
Commission's  Regulations,  18  CFR  35, 
its  amended  FERC  Electric  Rate 
-Schedule  No.  1  authorizing  El  Dorado  to 
make  sales  of  ancillary  services  at 
market-based  rates  to  the  California 
Independent  System  Operator 
Corporation  (CAISO)  and  to  entities  that 
are  self-supplying  ancillary  services  to 
the  CAISO,  and  outside  the  CAISO's 
control  area  consistent  with  the 
Commission's  Order  in  Avista  Corp.,  87 
FERC  161 ,223  (1999). 

El  Dorado  owns  a  492-megawatt 
combined  cycle  generating  plant  in 
Bou)  Jer  City,  Nevada  that  is  expected  to 
commence  operations  in  the  fall  of 
1999.  El  Dorado  is  an  exempt  wholesale 
generator  and  is  authorized  to  sell 
electric  energy  and  capacity  at 
wholesale  at  market-based  rates. 

Comment  date:  August  19. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  Energy  Lovett,  L.L.C. 

[Docket  No.  ER99-3869-000] 

Take  notice  that  on  July  30, 1999, 
Southern  Energy  Lovett,  L.L.C.  (SE 
Lovett),  tendered  for  filing  a  Master 
Index  Purchase  and  Sale  Agreement 
between  Southern  Company  Energy 
Marketing  L.P.  and  Southern  Energy 
Bowline,  L.L.C.,  Southern  Energy 
Lovett,  L.L.C.,  and  Southern  Energy  NY- 
Gen,  L.L.C. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Southern  Energy  NY-Gen,  L.L.C 

(Docket  No.  ER99-3870-000] 

Take  notice  that  on  July  30, 1999, 
Southern  Energy  NY-Gen,  L.L.C.  (SE 
NY-Gen),  tendered  for  filing  a  Master 
Index  Purchase  and  Sale  Agreement 
between  Southern  Company  Energy 
Marketing  L.P.  and  Southern  Energy 
Bowline,  L.L.C.,  Southern  Energy 
Lovett.  L.L.C.,  and  Southern  Energy  NY- 
Gen.  L.L.C.,  under  its  Market  Rate  Tariff 
acx»pted  by  the  Commission  in  Docket 
No.  ER99-2045-000. 

Conmtent  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  SavAmm  Enngy  Bowline,  L.L.C 

[Docket  No.  ER9»-3871-000] 

Take  notice  that  on  July  30, 1999, 
Southern  Energy  Bowline,  L.L.C.  (SE 
Bowline),  tendered  for  filing  a  Master 
Index  Purchase  and  Sale  Agreement 
between  Southern  Company  Energy 
Mariceting  L.P.  and  Southern  Energy 
Bowline,  L.L.C..  Southern  Energy 
Lovett.  L.L.C  and  Southern  Energy  NY- 
Gen,  LLC,  imder  its  Market  Rate  Tariff 
accepted  by  the  Commission  in  Docket 
No.  ER99-2044-000. 

Conmient  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Pool 

[Docket  No.  ER9»-3872-0O0l 

Take  notice  that  on  July  30, 1999,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  revisions  to  Market  Rules  11  and 
Appendix  I  of  Market  Rule  20,  and  a 
new  Appendix  D  to  Market  Rule  11. 

The  ftePOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  American  Electric  Po%ver  Service 
Corporation 

[Docket  No.  ER99-3873-O001 

Take  notice  that  on  Jtdy  30, 1999,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  Firm  and  Non-Firm  Point-to- 
Point  Transmission  Service  Agreements 
for  FPL  Energy  Power  Marketing,  Inc. 
and  for  Old  Mill  Power  Company,  and 
a  Firm  Point-to-Point  Transmission 
Service  Agreement  for  Constellation 
Power  Source,  Inc.  All  of  these 
agreements  are  pursuant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT).  The  OATT  has 


been  designated  as  FERC  Electric  Tariff 
Original  Volume  No.  4,  effective  Jidy  9, 
1996. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
afterjuly  1,1999. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Indiana. 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Oomment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

It.  Jersey  Central  Power  k  Light 
Company;  Metropolitan  Edison 
C(mi|iany;  and  Pennsylvania  Electric 
Company 

[Docket  No.  ER99-3874-000] 

Take  notice  that  on  July  30, 1999, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  tendered  for  filing  an 
executed  Service  Agreement  between 
GPU  Energy  and  El  Paso  Power  Services 
Company  (El  Paso  Power),  dated  July 
29, 1999.  This  Service  Agreement 
specifies  that  El  Paso  Power  has  agreed 
to  the  rates,  terms  and  conditions  of 
GPU  Energy's  Market-Based  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Rate  Schedule,  Second  Revised 
Volume  No.  5.  The  Sales  Tariff  allows 
GPU  Energy  and  El  Paso  Power  to  enter 
into  separately  scheduled  transactions 
imder  which  GPU  Energy  will  make 
available  for  sale,  surplus  capacity  and/ 
or  energy. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  fqr 
good  cause  shown  and  an  effectiveMate 
of  July  29, 1999,  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-3875-000] 

Take  notice  that  on  July  30, 1999, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  LG&E  Energy 
Marketing,  Inc.,  under  the  provisions  of 
CPflcL's  Market-Based  Rates  Tariff,  FERC 
Electric?  Tariff  No.  4.  This  Service 
Agreement  supersedes  the  un-executed 
Agreement  originally  filed  in  Docket  No. 
ER98-3385-000  and  approved  effective 
May  18, 1998. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 


and  the  South  Carolina  Public  Service 
Commission. 

Comment  date.- August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Montana  Power  Company 

[Docket  No.  ER99-3876-000] 

Take  notice  that  on  July  30, 1999,  The 
Montana  Power  Company  (Montana), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Conunission 
pursuant  to  18  CFR  35.13  an  unexecuted 
Network  Integration  Transmission 
Service  Agreement  and  Network 
-  Operating  Agreement  with  Western 
Area  Power  Administration  under 
Montana's  FERC  Electric  Tariff,  Fourth 
Revised  Volume  No.  5  (Open  Access 
Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
Western  Area  Power  Administration. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  California  Independent  S]rstem  and 
Operator  Corporation 

(Docket  No.  ER99-3879-O0O1 

Take  notice  that  on  July  30, 1999,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
proposed  amendment  (Amendment  No. 
20)  to  the  ISO  Tariff.  Amendment  No. 
20  would  make  certain  technical 
changes  to  the  ISO  Tariff  to  correctly 
state  the  manner  in  which  charges  for 
one  Ancillary  Service  will  be 
determined  following  the 
implementation  of  the  Rational  Buyer 
protocol  approved  by  the  Commission 
in  its  May  26, 1999,  order  in  Docket 
Nos.  ER98-2843-005,  et  al. 

The  ISO  asks  for  waiver  of  Section 
35.3  of  the  Commission's  Regulations  to 
permit  Amendment  No.  20,  to  become 
effective  upon  implementation  of  the 
Rational  Buyer  protocol. 

The  ISO  states  that  this  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  California,  the  California 
Energy  Commission,  the  California 
Electricity  Oversight  Board,  and  all 
parties  with  effective  Scheduling 
Coordinator  Service  Agreements  under 
the  ISO  Tariff. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Florida  Power  Corporation 

[Docket  No.  ER99-3880-000) 

Take  notice  that  on  July  30, 1999, 
Florida  Power  Corporation  (FPC), 
tendered  for  filing  an  executed  service 
agreement  between  El  Paso  Power 
Services  Company  (El  Paso)  and  FPC  for 
service  under  FPC's  Cost-Based 
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Wholesale  Power  Sales  Tariff  (CR-1). 
FfiRC  Electric  Tariff.  Original  Volume 
N  6.  9.  The  executed  service  a^«ement 
ro^laces  the  unexecuted  service 
a^eement  with  El  Paso  that  FPC  filed 
wi  th  the  Commission  in  this  Docket  on 
Jii  y  7, 1999. 

'  'TC  renews  the  request  made  in  its 
Ji  1  y  7, 1999  filing  for  a  Jime  8, 1999 
e  :  Bctive  date  for  the  service  agreement. 

Oomment  date:  August  19, 1999,  in 
a :  :ordance  with  Standard  Paragraph  £ 
-  a  the  end  of  this  notice. 

2 1 .  Atlantic  City  Electric  Company 

[1  >  )cket  No.  ER99-3881-000] 

rake  notice  that  on  July  30, 1999, 
/ 1  lantic  City  Electric  Company 
(Atlantic)  and  the  City  of  Vineland,  New 
ey  (Vineland)  jointly  filed  an 
lended  and  restated  Interconnection 
ment  between  Atlantic  and 
ineleuid  (Interconnection  Agreement), 
e  Interconnection  Agreement  is 
lessary  to  conform  to  the  most  recent 

Interconnection,  LLC  (P)M) 
erating  Agreement,  the  PJM 
liability  Assurance  Agreement  and 
PJM  Open  Access  Transmission 
as  well  as  accommodate  the 
igoing  business  arrangements  with 
eland. 

.tlantic  and  Vineland  requested 
iver  of  the  notice  of  filing 
lurements  so  that  the  Interconnection 

ment  become  effective  on  August 
1999. 

'omment  date:  August  19, 1999,  in 
:ordance  with  Standard  Paragraph  E 
the  end  of  this  notice. 

,  Wisconsin  Public  Service 
^rporation 

icket  No.  ER99-3882-000) 
ake  notice  that  on  July  30, 1999, 
isconsin  Public  Service  Corporation 

SC).  tendered  for  filing  an  executed 
rvice  Agreement  with  Avista  Energy, 
Uic.,  providing  for  transmission  service 
i4]  ider  FERC  Electric  Tariff,  Volume  No. 

Comment  date:  August  19, 1999,  in 
ajc  cordance  with  Standard  Paragraph  E 
the  end  t)f  this  notice. 

Commonwealth  Edison  Company; 
id  Commonwealth  Edison  Company 
Indiana 

tet  No.  ERg9-3886-O00l 
,  [Take  notice  that  on  Jidy  30, 1999. 
I(  >mmonwealth  Edison  Company  and 
|i  tmmonwealth  Edison  Company  of 
liana  (collectively  ComEd).  tendered 
'  filing  amendments  to  ComEd's  Open 
^fccess  Transmission  Tariff  (OATT)  to 
ajc  commodate  the  retail  access  program 
idated  by  the  State  of  Illinois  imder 
I  Electric  Service  Customer  Choice 
Rate  Relief  Law  of  1997. 


ihanc 
theE 
apid 


ComEd  requests  an  effective  date  of 
October  1, 1999  for  the  above-described 
amendments. 

Copies  of  the  filing  were  served  upon 
ComEd's  jurisdictional  customers, 
interested  state  commissions,  and  on  the 
parties  to  the  Illinois  Commerce 
Commission  (ICC)  Docket  Nos.  98-0894 
and  99-0117  proceedings  now  pending 
before  the  ICC. 

Comment  date;  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  MidAmerican  Energy  Company 

[Docket  No.  ER99-3887-0001 

Take  notice  that  on  July  30. 1999, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue. 
28th  Floor,  Des  Moines,  Iowa  50303 
tendered  for  filing  proposed  rate 
schedule  changes  to  its  Open  Access 
Transmission  Tariff  (OATT). 

MidAmerican  states  that  the  proposed 
changes  (1)  Reduce  the  loss  factors  in 
Sections  1-5  7  and  28.5;  (2)  unbundle  the 
Schedule  1  charge  for  transmission 
customers  taking  service  under  the 
OATT;  (3)  reduce  Schedule  7  rates  for 
Long-Term  Firm  and  Short-Term  Firm 
Point-To-Point  Transmission  Service  by 
approximately  22%;  (4)  modify 
Schedxile  7  to  state  the  method  used  to 
det^mine  exceeded  point-to-point 
transmissiqp  service  reservations  for 
Transmission  Customers  that  serve 
unbundled  retail  customers  in  Illinois 
who  do  not  have  sufficient  metering 
capability  to  determine  an  hourly 
demand,  and  to  reflect  adoption  of  the 
jurisdictional  delineation  recommended 
by  the  Illinois  Commerce  Commission 
(Illinois  Commission)  and  the  Iowa 
Utilities  Board  (lUB);  (5)  revise  the 
ceiling  rates  in  Schedule  8  for  Non-Firm 
Point-To-Point  Transmission  Service; 
(6)  modify  Schedule  8  to  state  discounts 
on  the  OASIS,  to  state  the  method  used 
to  determine  exceeded  point-to-point 
transmission  service  reservations  for 
Transmission  Customers  that  serve 
unbimdled  retail  customers  in  Illinois 
who  do  not  have  sufficient  metering 
capability  to  determine  hourly  demand, 
and  to  reflect  adoption  of  the 
jurisdiction  delineation;  (7)  reduce  the 
Annual  Transmission  Revenue 
Requirement  stated  in  Attachment  H  for 
Network  Integration  Transmission 
Service  by  approximately  28%;  (8) 
modify  the  formula  in  Attachment  H  for 
determining  the  Transmission 
Customer's  Load  Ratio  Share  credit,  to 
reflect  the  adoption  of  the  jurisdictional 
delineation  and  the  unbimdling  of 
Schedule  1  charges;  and  (9)  modify 
Attachment  H  to  state  the  method  used 
to  determine  a  Transmission  Customer's 
hourly  usage  coincident  with 


MidAmerican's  monthly  system  peak 
for  load  ratio  share  calculation  piunposes 
for  Transmission  Customers  that  serve 
unbundled  retail  customers  in  Illinois 
who  do  not  have  sufficient  metering 
capability  to  determine  hourly  demand. 

MidAmerican  proposes  that  the  rate 
schedule  changes  become  effective  on 
October  1,1999. 

A  copy  of  the  proposed  rate  schedule 
changes  have  been  mailed  to  all 
Transmission  Customers  having  sei^ce 
agreements  under  the  OATT  and  to  the 
IU6,  the  Illinois  Commission  and  the 
South  Dakota  Pubhc  Service 
Commission. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PP&L,  Inc. 

[Docket  No.  ER99-3888-0001 

Take  notice  that  on  July  30. 1999, 
PP&L.  Inc.  (PP&L).  tendered  for  filing 
with  the  Federal  Energy  Regidatory 
Commission  a  tariff  sheet  for  inclusion 
in  the  PJM  Open  Access  Transmission 
Tariff  (PJM  Tariff).  The  tariff  sheet 
supplements  Attachment  H-8  of  the 
PJM  Tariff  and  sets  forth  rates  for 
transmission  service  to  wholesale 
customers  utilizing  PP&L's  facilities  at 
primary  voltage  levels  of  12  kV  through 
23  kV. 

PP&L  requests  an  effective  date  of 
February  1. 1999  for  the  tariff  sheet. 

PP&L  states  that  a  copy  of  this  filing 
has  been  provided  to  the  Pennsylvania 
Public  Utility  Commission,  the  PJM 
Office  of  Interconnection  and  the 
wholesale  customers  to  which  the  rate 
in  the  tariff  sheet  may  apply. 

Comment  date:  Augiist  19. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Northbrook  New  York,  LLC 

[Docket  No.  ER99-3911-0001- 

Take  notice  that  on  July  30, 1999, 
Northbrook  New  York,  LLC,  a  Delaware 
limited  liability  company  (Northbrook), 
petitioned  the  Commission  for 
acceptance  of  Northbrook  New  York, 
LLC  Rate  Schedule  No.  FERC  No.  2;  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

Northbrook  intends  to  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Northbrook 
is  exclusively  engaged  in  the 
acquisition,  ownership  and  operation  of 
an  approximately  33  MW  (net) 
hydroelectric  facility  in  Glen  Park,  New 
York.  Northbrook  is  owned  50%  by 
Omega  Energy.  LLC.,  and  50%  by  NEO 
Corporation.  NEO  Corporation  is  an 


43692 


Fedwal  Rggirter/Vol.  64,  No.  154 /Wednesday.  August  11,  1999 /Notices 


indirect  subsidiary  of  Northern  States 
Power  G)mpany,  a  Minnesota  electric 
utility  company. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Northem  States  Power  Company 
(Miimesota);  Noctiwrn  States  Power 
QnqMUiy  (Wiaconsin);  Public  Service 
Con^»alIy  of  Colarado;  Cheyenne  Light, 
Fnehand  Power  Cranpany; 
Soudiwestem  Public  Service  Company; 
New  Century  Services,  Inc.;  Nortbem 
States  Power  Conqiany  (Miimesota), 
and  Noitiieni  States  Power  Conq»any 
(M^aconaiB);  NRG  Power  Ikfaricetiiig, 
Inc.;  Cafarillo  Power  I  LLC;  El  Segundo 
Power,  LLC;  Long  Beach  Generation 
LLC;  Somerset  Power  LLC;  Cadillac 
KonewaUe  Energy  LLC;  CogenAmerica 
PaiUn  iBc;  Artknr  KiU  Power  LLC; 
HoBtley  Power  LLC;  Astoria  Power 
LLC;  Dunkirk  Pown-  LLC;  E  Prime,  Inc.; 
Denver  Ctty  Energy  Associates,  L.P.; 
and  Front  Range  Energy  Associates, 

(Docket  No.  ER99-3914-000] 

Take  notice  that  on  July  30. 1999. 
Northern  States  Power  Company 
(Minnesota)  (NSP-M).  on  behalf  of  itself 
and  certain  of  its  subsidiaries,  and  New 
Centiiry  Services,  Inc.  (NCS),  on  behalf 
of  certain  of  its  afBliates  (NSP-M  and 
NCS  collectively  the  Applicants),  filed  a 
Joint  Operating  Agreement  and 
Statement  of  Policy  and  Code  of 
Conduct,  which  are  to  take  effect  upon 
the  consummation  of  the  proposed 
merger  of  NSP-M,  itself  a  public  utility 
company  and  the  holding  company 
parent  of  Northem  States  Power 
Company  (Wisconsin),  and  New 
Century  Energies,  Inc.,  the  registered 
holding  company  parent  of  Public 
Service  Company  of  Colorado, 
Southwestern  Public  Service  Company, 
and  Cheyenne  Light,  Fuel  and  Power 
Company. 

Applicants  state  that  the  filing  is 
made  in  conjimction  with  three  related 
filings  consisting  of  (1)  A  merger 
application  under  section  203  of  the 
Federal  Power  Act,  (2)*a  joint  Open 
Access  Transmission  Tariff  under 
section  205  of  the  Federal  Power  Act, 
and  (3)  revised  Standards  of  Conduct 
pursuant  to  18  CFR  Part  37. 

Copies  of  the  filing  have  been  served 
on  the  affected  state  regulatory 
commissions  and  on  each  entity  that  is 
a  party  to  any  of  the  above-captioned 
Dockets. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  New  England  Power  Pool 

[Docket  Nos.  OA97-237-000;  ER97-1079- 
000;  ER97-3574-000;  OA97-608-0O0;  ER97- 
4221-000  and  ER98-49»-000] 

Take  notice  that  on  July  30, 1999, 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  information  relating  to  rate 
surcharges  determined  in  accordance 
with  formula  rates  of  the  NEPOOL  Open 
Access  Transmission  Tariff.  These 
materials  describe  the  transmission 
charges  that  are  in  effect  for  the  twelve 
month  period  commencing  June  1, 1999. 

The  NEPOOL  Participants  Committee 
state  that  copies  of  these  materials  were 
sent  to  all  persons  identified  in  the 
Commission's  official  service  lists  for 
the  captioned  dockets,  the  New  England 
state  governors  and  regulatory 
commissions,  and  the  NEFOUL 
Participants. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  El  Paso  Electric  Company 

(Docket  No.  ES99-54-000] 

Take  notice  that  on  July  30, 1999,  El 
Paso  Electric  Company  (EPE),  tendered 
for  filing  an  application  for 
authorization  to  issue  up  to  2,000,000 
shares  of  its  common  stock  pursuant  to 
its  1999  Long-Term  Incentive  Plan.  EPE 
states  that  its  1999  Long-Term  Incentive 
Plan  establishes  a  means  of  providing 
ownership  of  EPE's  common  stock  to 
selected  eligible  participants  in  order  to 
improve  its  ability  to  attract  and  retain 
the  services  of  highly  qualified 
individuals  and  to  strengthen  the 
commonality  of  interest  between  such 
individuals.  EPE  also  requests  an 
exemption  from  the  competitive  bidding 
and  negotiated  placement  requirements 
of  18  CFR  34.2. 

Comment  date:  August  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  UtiliCorp  United  Inc. 

[Docket  No.  ES9&-53-000] 

Take  notice  that  on  July  30, 1999, 
UtiliCorp  United  Inc.  (Applicant),  filed 
an  application  seeking  an  order  under 
section  204(a)  of  the  Federal  Power  Act 
authorizing  the  Applicant  to  issue  (1) 
Up  to  and  including  4,500,000  shares  of 
common  stock,  par  value  $1.00  per 
share,  pursuant  to  the  UtiliCorp  United 
Inc.  Amended  and  Restated  1986  Stock 
Incentive  Plan,  (2)  up  to  and  including 
15,000,000  shares  of  common  stock,  (3) 
forward  contracts  or  other  financial 
instnunents  for  up  to  and  including 
12,000,000  shares  of  common  stock,  and 
(4)  up  to  and  including  $250  million  of 
Trust  Preferred  Securities  from  time  to 


time  in  one  or  more  public  offerings. 
Applicant  also  requests  an  exemption 
frt)m  the  Conunission's  competitive 
bidding  and  negotiated  placement 
requirements  as  it  relates  to  the  shares 
of  common  stock  to  be  issued  pursuant 
to  the  UtiliCorp  United  Inc.  Amended 
and  Restated  1986  Stock  Incentive  Plan. 

Comment  date:  August  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conmient  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party  . 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-20758  Filed  8-10-99;  8:45  am) 
BMJJNO  CODE  a717-01-P 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commission 

[Docket  No.  ER9ft-309»-004,  et  al.] 

Pepoo  Services,  Inc.,  et  al..  Electric 
Rate  and  Corporate  Regulation  Rlings 

August  2, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pepco  Services,  Inc. 

(Docket  No.  ER98-3096-004) 

Take  notice  that  on  July  28, 1999, 
Pepco  Services,  Inc.,  tendered  for  filing 
a  summary  of  activity  for  the  quarter 
ending  June  30, 1999  in  compliance 
with  tibe  Commission's  Jtdy  16, 1998 
order  issued  in  the  above-referenced 
docket.  This  filing  is  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
wwrw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
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California  Independent  S3r8tem 

Oj^erator  Corporation 

I 
llj»i)cket  Nos.  ER98-1 028-001,  ER98-1029- 

00a,  ER98-1030-001,  ER98-1032-O01. 

8-2499-001.  and  ER98-3708-0011 

ake  notice  that  on  July  28, 1999,  the 
ifomia  Independent  System  Operator 
irporation  (California  ISO),  tendered 
for  filing  a  Compliance  Report  as 
reduired  by  the  Letter  Order  issued  by 
tlkB  Commission  on  May  28, 1998. 
Copies  of  the  filing  have  been  served 
on  each  person  designated  on  the 
cial  service  list. 

>mment  date:  August  17, 1999,  in 
ordance  with  Standard  Paragraph  E 
ailthe  end  of  this  notice. 

a.lMonongahela  Power  Company,  Tbe 
F  i^omac  Edison  Company  and  West 

inn  Power  Company  (Allegheny 

fwer) 

(packet  No.  ER99-2270-000I 

ake  notice  that  on  July  28, 1999, 
nongahela  Power  Company,  The 
P(^tomac  Edison  Company  and  West 
ijenn  Power  Company  (Allegheny 
F  dwer),  tendered  for  filing  revised 
ejjecuted  network  integration 
t  '^nsmission  service  and  network 
c  Iterating  agreements  to  replace 
{  deviously  submitted  unexecuted 
i^cuments  for  Monongahela  Power 

mpany's  wholesale  customers:  the 
of  Philippi,  Harrison  Rural 
Electrification  Association  and  the  City 

!  New  Martinsville. 

{The  effective  date  for  each  agreement 

rresponds  to  the  dates  authorized  by 
the  Commission  in  Docket  No.  ER99- 

41-000. 

Copies  of  the  filing  have  been 
bi  ovided  to  the  Public  Utilities 
( li  )mmission  of  Ohio,  the  Pennsylvania 
I'l  iblic  Utility  Commission,  the 
I  i  aryland  Public  Service  Commission, 
t  ]  e  Virginia  State  Corporation 
( ^  )mmission,  the  West  Virginia  Public 
{ i<  irvice  Commission,  and  all  parties  of 
iHcord. 

Comment  date:  August  17, 1999,  in 
^(^cordance  with  Standard  Paragraph  E 

the  end  of  this  notice. 


St 


Consolidated  Edison  Energy,  Inc. 


(pocket  No.  ER99-3414-000] 

Take  notice  that  on  June  29, 1999, 
(tbnsolidated  Edison  Energy,  Inc.  (CEEI), 
t  e  ndered  for  filing  an  amendment  to 
( ]  msolidated  Edison  Energy  FERC 

ectric  Rate  Schedule  No.  1,  Market 

^ksed  Rate  Tariff  to  include  the  sale  of 

sacillary  services  at  market-based  ratfs. 

CEEI  states  that  a  copy  of  this  filing 
kks  been  served  by  mail  upon  The  New 
' '  ork  State  Public  Service  Commission 
{ J  id  those  customers  taking  service 
uider  Consolidated  Edison  Energy 


FERC  Electric  Rate  Schedule  No.  1. 
Market  Based  Rate  Tariff. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Company  Services,  Inc. 

[Docket  No.  ER99-3545-O00) 

Take  notice  that  on  July  28, 1999, 
Southern  Company  Services,  Inc.  (SCS), 
acting  as  agent  for  Alabama  Power 
Company  (APC),  tendered  for  filing 
Exhibit  A  and  Page  14  of  the 
Interconnection  Agreement  between 
Mobile  Energy  Services  Company, 
L.L.C.,  and  APC  filed  with  the 
Commission  on  July  12, 1999. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  South  Glens  Falls,  LLC 

[Docket  No.  ER99-3762-0001 

Take  notice  that  on  July  26, 1999, 
South  Glens  Falls,  LLC  filed  its 
quarterly  report  for  the  quarter  ending 
Jime  30, 1999. 

Comment  date:  August  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Entergy  Services,  Inc. 

[Docket  No.  ER99-3763-O00) 

Take  notice  that  on  July  28, 1999, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.  (Entergy  Arkansas), 
tendered  for  filing  an  Interconnection 
and  Operating  Agreement  between 
Entergy  Arkansas  and  Pine  Bluff  Energy 
LLC  (Pine  Bluff). 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consumers  Energy  Company  Docket 

[Docket  No.  ER99-3  764-000]  * 

Take  notice  that  on  July  28, 1999, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  for  Network 
Integration  Transmission  Service  with 
Michigan  Cooperative  Coordinated  Pool 
(Pool)  piu^uant  to  the  Joint  Open  Access 
Transmission  Service  Tariff  filed  on 
December  31,  1996  by  Consimiers  and 
The  Detroit  Edison  Company  (Detroit 
Edison). 

The  agreement  has  an  effective  date  of 
July  1,1999. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison, 
and  the  Pool  members. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Consumers  Energy  Company 

[Docket  No.  ER99-3  765-000] 

Take  notice  that  on  July  28, 1999, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  for  Firm 
Point-to-Point  Transmission  Service 
with  PECO  Energy  Company  (Customer) 
pursuant  to  the  Joint  Open  Access 
Transmission  Service  Tariff  filed  on 
December  31, 1996  by  Consumers  and 
The  Detroit  Edison  Company  (Detroit 
Edison). 

The  agreement  has  an  effective  date  of 
July  1, 1999. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison, 
and  the  Customer. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER99-3766-000] 

Take  notice  that  on  July  28, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  26,  adding 
Southern  Indiana  Gas  and  Electric 
Company  as  a  new  Customer  to  the 
Market  Rate  Tariff  under  which 
Allegheny  Power  offers  generation 
services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  July  27, 1999,  to 
Southern  Indiana  Gas  And  Electric 
Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Conunission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-3767-000] 

Take  notice  that  on  July  28, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing.  Service 
Agreement  to  provide  Non-Firm  Point- 
To-Point  Transmission  Service  to 
DukeSolutions,  Inc.  under  the  NU 
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System  Companies'  Open  Access 
Transmission  Service  Tariff  No.  9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  DukeSolutions,  Inc. 

NUSCO  requests  that  the  Service 
Agreement  become  efiiective  August  9, 
1999. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Power  Service 
Corporatkiii,  cm  iMhalf  of  Monongahela 
Power  Conqiany,  Tlie  Potomac  Edison 
Conqiany  and  West  Penn  Power 
Cimqiany  (AUegheny  Power) 

[Docket  No.  ER99-3  768-000] 

Take  notice  that  on  July  28, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edisou 
Company  and  West  Penn  Power 
Company  (All^heny  Power),  tendoed 
for  filing  Supplement  No.  28  to  add  one 
(1)  new  Customer  to  the  Market  Rate 
Tariff  under  which  Allegheny  Power 
offers  generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  July  27. 1999.  to  Yadkin 
Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  aH  parties  of 
record. 

Comment  date:  August  1 7. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Alle^wny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Conqpany,  The  Potomac  Edison 
Company  and  West  Pom  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER99-3769-0001 

Take  notice  that  on  July  28, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  27,  adding 
Wabash  Valley  Power  Association,  Inc., 
as  a  new  Customer  to  the  Market  Rate 
Tariff  under  which  Allegheny  Power 
offers  generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  July  27, 1999,  to  Wabash 
Valley  Power  Association^  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 


Public  Utility  Commission,  the 
Maryland  Public  Service  Conunission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER9»-3770-000] 

Take  notice  that  on  July  28, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  NRG  Power  Marketing  (NRG). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NRG. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Consolidated  Edison  Company  of 
New  Yoric,  Inc. 

[Docket  No.  ER99-3771^-000] 

Take  notice  that  on  July  28, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
Constellation  Power  Source,  Inc.,  (CPS). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
CPS. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-3772-000] 

Take  notice  that  on  July  28, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
Morgan  Stanley  Capital  Group,  Inc., 
(MS). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  MS. 

Comment  date:  August  17, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-3773-000I 

Take  notice  that  on  July  28, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 


firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
Morgan  Stanley  Capital  Group,  Inc.. 
(MS). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  MS. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER9»-3  774-000] 

Take  notice  that  on  July  28, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
PP&L  Energy  Marketing  Center  (PP&L). 
Con  Edison  states  that  a  copy  of  (his 
filing  has  been  served  by  mail  upon 
PP&L. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-3775-000] 

Take  notice  that  on  July  28, 1999. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
PP4L  Energy  Marketing  Center  (PP&L). 
Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
PP&L. 

Comment  date:  May  5. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-3776-000] 

Take  notice  that  on  July  28, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing.  Service 
Agreement  to  provide  Firm  Point-To- 
Point  Transmission  Service  to 
DukeSolutions,  Inc.,  imder  the  NU 
System  Companies'  Open  Access 
Transmission  Service  Tariff  No.  9. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  August  9. 
1999. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mcdled  to  DukeSolutions,  Inc. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northeast  Utilities  Service  Company 

[Docket  No.  ER9ft-3  777-000] 

Take  notice  that  on  July  28, 1999. 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing  a  Service 
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/  J  [reement  with  Reliant  Energy 
S  (  rvices,  Inc.  (Reliant),  under  the  NU 
S I  stem  Companies'  Sale  for  Resale 
■fl^No.  7. 

NUSCO  requests  that  the  Service 
ment  become  effective  July  19, 

99. 

SCO  states  that  a  copy  of  this  filing 

s  been  mailed  to  TransAlta. 

Comment  date:  August  17, 1999,  in 

ordance  with  Standard  Paragraph  E 

the  end  of  this  notice. 

PECO  Energy  Company 

[tiocket  No.  ERg9-3778-000] 

Take  notice  that  on  July  28, 1999, 
MCO  Energy  Company  (PECO), 
t  j^dered  for  filing  imder  Section  205  of 
1 3  e  Federal  Power  Act,  16  U.S.C.  S  792 
6 1  seq.,  a  Transaction  Letter  dated  July 
J ; ',  1999  with  Horizon  Energy  Company 
c  /b/a  Exelon  Energy  (EXELON)  under 

I  ECO's  FERC  Electric  Tariff  Original 
Vtlume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
Akigust  1, 1999,  for  the  Transaction 
latter. 

PECO  states  that  copies  of  this  filing 

I I  tve  been  supplied  to  EXELON  and  to 
t  fc  e  Pennsylvania  Public  Utility 
(^)nunission. 

Comment  date:  August  17, 1999,  in 
i  <  ;cordance  with  Standard  Paragraph  E 
t\  the  end  of  this  notice. 

: ;  I.  PP&L  EnergyPlus  Co.,  LLC 

[  [  Ocket  No.  ER99-3779-0001 

Take  notice  that  on  July  28, 1999, 
PP&L  EnergyPlus  Co.,  LLC  (EnergyPlus), 
tandered  for  filing  with  the  Commission 
application  to  amend  its  Market- 
ed Rate  Tariff.  FERC  Electric  Tariff 
iginal  Volume  No.  1,  to  aUow 
ergyPlus  to  sell  specified  ancillary 
rvices  at  market-based  rates. 

E EnergyPlus  requested  waiver  of 
immission  regulations  to  permit  the 
liariff  amendment  to  become  effective  on 
]hly29,1999. 

EnergyPlus  stated  that  it  served  a 
I » >py  of  the  foregoing  on  the 
1 '  »nnsylvania  Public  Utility  Commission 
(uid  on  those  parties  who  take  service 
^lader  EnergyPlus'  Market-Based  Rate 
"ariff. 

Comment  date:  August  17, 1999,  in 

I  u  xordance  with  Standard  Paragraph  E 

I I  the  end  of  this  notice. 

: !  I.  California  Power  Exchange 
I  ]  orporation 

Ik>cket  No.  ER99-3781-OO0] 

Take  notice  that  on  July  28, 1999,  the 
I  ialifomia  Power  Exchange  Corporation 
CalPX),  tendered  for  filing  revised  tariff 
I  leets  to  make  two  minor  changes  in  its 
'  Qwer  Exchange  Settlement  and  Billing 
'  rotocol  (PSABP).  CalPX  proposes  to 


eliminate  references  to  "ancillary 
services"  &t)m  Section  1.6.1  of  the 
PSABP  and  proposes  an  effective  date  of . 
September  26, 1999  for  that  proposed 
change.  CalPX  proposes  to  change 
Section  1.6.4  of  the  PSABP  to  finalize 
payments  or  receipts  to  or  from  the 
California  ISO  56  business  days,  as 
opposed  to  65  calendar  days,  after  the 
last  day  of  the  Trading  Period. 

CalPX  requests  waiver  of  the  notice 
requirement  to  permit  the  second 
proposed  change  to  become  effective 
concurrently  with  the  effective  date  of 
the  Payments  Calendar  changes  of  the 
ISO's  Amendment  No.  17. 

Comment  date:  August  17, 1999.  in  ' 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  California  Power  Exchange 
Corporation 

(Docket  Nos.  ER99-3782-OO0  and  ER99- 
3783-0001 

Take  notice  that  on  July  28, 1999,  the 
above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  June  30, 1999. 

Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

26.  Central  Power  and  light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 

(Docket  No.  ER99-3787-0001 

•   Take  notice  that  on  July  28, 1999, 
Central  and  South  West  Services,  Inc., 
as  agent  for  Central  Power  and  Light 
Company,  West  Texas  Utilities 
Company,  Public  Service  Company  of 
Oklahoma,  and  Southwestern  Electric 
Power  Company  (collectively,  the  CSW 
Operating  Companies),  tendered  for 
filing  a  quarterly  report  under  the  CSW 
Operating  Companies'  market-based 
ssdes  tariff.  The  report  is  for  the  period 
April  1, 1999  through  June  30, 1999. 
Comment  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Soyland  Power  Cooperative,  Inc. 

(Docket  No.  ES99-52-O001 

Take  notice  that  on  July  28, 1999, 
Soyland  Power  Cooperative  Inc. 
(Soyland),  submitted  an  application 
under  Section  204  of  the  Federal  Power 
Act  for  authorization  to  issue  and 
pledge  an  amoimt  not  to  exceed 
$25,000,000  of  debt  seciuities.  The 
Applicant  also  requested  exemption 
from  the  competitive  bidding  and 
negotiated  offer  requirements.  Soyland 
requests  expedited  treatment  for  its 
application. 


Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies  • 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20638  Filed  8-10-«9;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  RaguMory 
Commission 

[Dodwt  No.  CP99-576-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Intent  To  Prepare  an 
Envlronmentai  Assessment  for  the 
Proposed  Empire  District  Electric 
Company  State  Une  Plant  Project  and 
Request  for  Comments  on 
Environmental  leeuee 

August  5,  1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Empire  District  Electric  Company 
State  Line  Plant  (Empire)  Project 
involving  construction  and  operation  of 
facilities  by  Williams  Gas  Pipelines 
Central,  Inc.  (Williams)  in  Kay.  Osage, 
and  Washington  Coimties,  Oklahoma; 
Labette  and  Cherokee  Counties,  Kansas; 
and  Jasper  County,  Missouri.'  These 
facilities  would  require  the  replacement 
of  various  minor  facilities  along  about 
84.3  miles  of  its  Blackwell-Cotton 


>  Williams'  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 
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Valley  pipeline  (Blackwell-Cotton 
Uprate);  the  installation  of  about  36.8 
miles  of  pipeline  loop  (Southern  Trunk 
Loop);  and  the  construction  of 
measurement  facilities  at  the  Empire 
Electric  Power  Plant  (Empire  Facilities). 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  feicilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  foil 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state  • 
law.  A  feet  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Samnuury  of  the  Proposed  Pro|ect 

Williams  wants  to  expand  the 
capacity  of  its  facilities  in  Oklahoma, 
Kansas,  and  Missouri  to  transport  an 
additional  55,000  decatherms  per  day  of 
natural  gas  to  Empire  District  Electric 
Company's  (Empire)  State  Line  Plant. 
(This  would  result  in  a  total  of  83,800 
decatherms  per  day  of  natiual  gas  to  the 
State  Line  Plant.)  Williams  seeks 
authority  to: 

•  Reclaim  three  mainline  valves  and 
two  mainline  drips,  replace  fine 
mainline  valves  and  one  mainline  drip, 
replace  11  road  crossings,  and  install  a 
16-inch-diameter  pig  laimcher  and 
appurtenant  piping  along  the  existing 
16-inch-diameter,  85-mile-long 
Blackwell-Cotton  Valley  pipeline  in 
Kay,  Osage,  and  Washington  Counties, 
Oklahoma: 

•  Upgrade  14  domestic  meters,  which 
would  include  upgrading/replacing 
regulators  and  valves  as  needed,  along 
with  Blackwell-Cotton  Valley  pipeline 
in  Kay,  Osage,  and  Washington 
Covmties,  Oklahoma; 

•  Increase  the  maximum  allowable 
pressure  along  the  Blackwell-Cotton 
Valley  pipeline  from  500  psig  to  690 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Regiater.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
^4E.,  Washington.  DC  20426,  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


psig  in  Kay,  Osage,  and  Washington 
Counties,  Oklahoma; 

•  Extend  the  existing  20-inch- 
diameter  Southern  Tnmk  Loop  an 
additional  36.8  miles  in  Labette  and 
Cherokee  Counties,  Kansas: 

•  Relocate  the  existing  20-inch- 
diameter  pig  receiver  to  the  end  of  the 
36.8-mile  Southern  Trunk  Loop  and 
install  two  mainline  valves  in  Cherokee 
Coimty,  Kansas: 

•  Install  a  dual  6-inch  regulator 
setting,  a  dual  8-inch  turbine  meter 
setting,  an  8-inch  flow  control  setting, 
and  about  450  feet  of  16-inch-diameter 
pipeline  at  a  new  location  within  the 
existing  Empire  property  area  in  Jasper 
County,  Missouri;  and 

•  Install  a  4-inch  flow  control  setting 
at  Empire's  existing  site  in  Jasper 
County,  Missouri. 

The  general  location  of  the  project 
fecilities  as  well  as  a  detailed  version  of 
the  Southern  Trunk  Loop  are  shown  in 
appendix  2. 

Land  Requirements  for  Construction 

Construction  of  the  proposed 
Blackwell-Cotton  Uprate,  Southern 
Trunk  Loop,  and  Empire  Facilities 
would  require  a  total  construction  area 
of  about  3.5, 401.5,  and  1.2  acres  of  land 
respectively.  The  Blackwell-Cotton 
Uprate  and  the  Southern  Trunk  Loop 
have  no  aboveground  facilities 
associated  with  them.  Construction  of 
the  Blackwell-Cotton  Uprate  would 
temporarily  effect  3.5  acres.  No  new 
right-of-way  would  be  created. 
Construction  of  the  Southern  Trunk 
Loop  would  disturb  about  401.5  acres. 
Of  this,  only  about  111.5  acres  would 
convert  to  permanent  right-of-way. 
Following  construction,  about  0.9  acre 
of  the  Empire  Facilities  would  be 
maintained  as  new  aboveground  facility 
sites.  The  remaining  0.35  acre  of  the 
Empire  Facilities  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 

TheEAProcess 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 


preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  or  portions 
of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA'tnay  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
oin  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  5. 

Currently  Identified  Environmental 
Issikes 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Williams.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Five  streams  would  be  crossed 
(using  either  horizontal  directional  drill 
or  horizontal  boring  methods)  by  the 
Southern  Trunk  Loop;  and 

•  One  federally  listed  species  may  be 
present  in  the  Neosho  River.  Among  the 
five  streams  to  be  crossed,  the  Neosho 
River  is  designated  as  critical  habitat  for 
the  federally  threatened  Neosho 
madtom. 
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Fji  blic  Partidpation 

You  can  make  a  difference  by 
pk  Dviding  us  with  yoiu  specific 
c  Dtmnents  or  concerns  about  the  project. 
aji  becoming  a  commentor,  your 
c^cems  will  be  addressed  in  the  EA 
abd  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effiscts  of  the  proposal, 
alternatives  to  the  proposal  (including 

Eiative  locations/routes),  and 
ures  to  avoid  or  lessen 
onmental  impact.  The  more 
c  your  comments,  the  more  useful 
y  will  be.  Please  carefully  follow 
se  instructions  to  ensure  that  your 
cbmments  are  received  in  time  and 
pitoperly  recorded: 
1 1*  Send  two  copies  of  your  letter  to: 
livid  P.  Boer^ers,  Secretary,  Federal 
l^ergy  Regulatory  Commission,  888 
ftst  St..  NE.,  Room  lA,  Washington,  DC 
!^26; 
{•  Lable  one  copy  of  the  comments  for 

attention  of  the  Environmental 
view  and  Compliance  Branch,  PR- 
1; 

•  Reference  Docket  No.  CP99-576- 
and 

Mail  your  comments  so  that  they 
11  be  received  in  Washington,  DC  on 
before  September  7, 1999. 

Bming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
Roping  process,  you  may  want  to 
ome  an  official  party  to  the 

ig  know  as  an  "intervenor". 
tervenors  play  a  more  formal  role  in 
le  process.  Among  other  things, 
itervenros  have  the  fight  to  receive 
pies  of  case-related  Commission 
bcuments  and  filings  by  other 
i^Qtervenors.  Likewise,  each  intervenor 
lUust  provide  14  copies  of  its  filings  to 
t^e  Secretary  of  the  Commission  and 
lust  send  a  copy  of  its  filings  to  all 
ler  parties  on  the  Commission's 
irvice  list  for  this  proceeding.  If  you 

t  to  become  an  intervenor  you  must 
e  a  motion  to  intervene  according  to 
e  214  of  the  Commission's  Rules  of 
ictice  and  Procedures  (18  CFR 
5.214)  (see  appendix  3).  Only 
i  litervenors  have  the  right  to  seek 
]  I  hearing  of  the  Commission's  decision. 

You  do  not  need  intervenor  status  to 
1  k  ive  your  environmental  comments 
( ;i  >nsidered.  Additional  information 
I  ipout  the  proposed  project  is  available 
i  riom  Mr.  Paul  McKee  of  the 
<  ]pmmission's  Office  of  External  Affairs 
I  it  (202)  208-1088  or  on  the  FERC 

I  \  ebsite  (www.ferc.fed.us)  using  the 
' '  UMS"  link  to  information  in  this 

I I  xket  number.  Click  on  die  "RIMS" 

i  i  ttks,  select  "Docket  #"  from  the  RIMS 
: » [enu,  and  follow  the  instructions.  For 


assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
OPS  helpline  can  be  reached  at  (202) 
208-2474. 

Linwood  A.  Watsoo,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-20759  Filed  8-10-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleslon 

Notice  of  Intent  To  Prepare  an 
Envlrorunental  Impact  Statement  and 
Notice  of  Scoping  Meetinge,  Site  Vlelt, 
and  Soliciting  Scoping  Comments 

August  5, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No:  2055-010. 

c.  Date  filed:  November  24, 1998. 

d.  Applicant:  Idaho  Power  Company. 

e.  Name  of  Project:  C.J.  Strike. 

f.  Location;  On  the  Snake  River  in 
Owyhee  County,  Idaho,  between  the 
towns  of  Grandview  and  Bruneau.  This 
project  utilizes  about  3,000  acres  of 
federal  lands  administered  by  the 
Bureau  of  Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Lewis  Wardle, 
Hydro  Relicensing  Department,  Idaho 
Power  Company,  P.O.  Box  70.  Boise,  ID 
83707,  (208)  388-2964. 

i.  FERC  Contact:  John  Blair, 
john.blair®ferc.fed.us.  (202)  219-2845. 

j.  Deadline  for  filing  scoping 
comments:  October  15, 1999. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procediue  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  lists  for  the  projects. 
Fiuther,  if  an  intervenor  files  comments 


or  doctunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 
1.  Description  of  the  Project: 
The  project  consists  of  the  following 
existing  facilities:  (1)  A  3,220-foot-long 
earthfiU  dam  with  a  maximum  height  of 
115  feet,  which  includes  a  340-foot- 
wide  and  78-foot-high  reinforced 
concrete  spillway  consisting  of  eight  34- 
foot-wide  bays;  (2)  a  55-fbot-wide,  158- 
foot-long,  and  65-foot-high  reinforced 
concrete  intake  structure  located  at  the 
left  abutment  of  the  same,  consisting  of 
three  intakes;  (3)  three  riveted  steel 
penstocks  connecting  the  intakes  to  the 
generating  units;  (4)  a  198-foot-long,  64- 
foot-wide,  and  68-foot-high  reinforced 
concrete  powerhouse,  located  at  the  left 
abutment  of  the  dam,  containing  3 
vertical  fixed-blade  tiirbines  with  a  total 
nameplate  capacity  of  82.8  megawatts; 

(5)  a  reservoir  extending  about  32  miles 
upstream  on  the  Snake  River  and  about 
12  miles  upstream  on  the  Bruneau 
River,  with  a  surface  area  of  about  7.500 
acres  at  normal  water  surface  elevation 
of  2,455  feet  above  mean  sea  level;  and 

(6)  two  138-kilovolt  (kV)  transmission 
lines  extending  from  the  project  65 
miles  northwesterly  to  the  Caldwell 
terminal  substation  and  about  25  miles 
northeasterly  to  the  138-kV  lines  near 
Mountain  Home. 

m.  Locations  of  the  Appfjcatiqn:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A,  Washington,  D.C.  20246,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

n.  Scoping  Process:  The  Commission 
has  determined  that  issuance  of  a  new 
license  for  the  C.J.  Strike  Project  would 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment;  therefore,  the 
Commission  intends  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  project,  in  accordance  with  the 
National  Environmental  Policy  Act. 

Scoping  Meetings 

The  Commission  will  hold  two 
scoping  meetings,  one  in  the  morning 
and  one  in  the  evening,  to  help  us 
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identify  the  scope  of  issues  to  be 
addressed  in  the  EIS. 

The  morning  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  incuviduals,  organizations, 
and  agencies  are  invited  to  attend  the 
meetings,  and  to  assist  the  staff  in 
identifying  the  scope  of  the 
environmental  issues  that  ^ould  be 
analyzed  in  the  EIS.  The  times  and 
locations  of  these  meetings  are  as 
follows: 
Morning  Meeting:  September  15, 1999, 

9:00  a.m.,  Boise  Centre.  850  West 

Front  Street.  Boise.  Idaho,  (208)  336- 

8900. 
Evening  Meeting:  September  15, 1999, 

7:00  p.m.,  Boise  Centre.  850  West 

Front  Street.  Boise.  Idaho.  (208)  336- 

8900. 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  Dociunent  (SDl) 
outlining  the  subject  areas  to  be 
addressed  in  the  EIS  to  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SDl  also  will  be  available  at  the  scoping 
meetings. 

SiteVisit 

Idaho  Power  Company  and  the 
Commission  staff  will  conduct  a  project 
site  visit  on  September  14, 1999.  We 
will  meet  at  7:30  a.m.  in  the  Visitor 
Paildng  lot  of  Idaho  Power  Company's 
headquarters,  1221  W.  Idaho  Street, 
Boise,  Idaho,  ff  you  would  like  to 
attend,  please  call  Lewis  Wardle,  Idaho 
Power  Company,  at  (208)  388-2964.  no 
later  than  September  7. 1999. 

Obiectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EIS:  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EIS,  including  viewpoints  in  opposition 
to,  or  in  support  of.  the  staff's 
preliminary  views:  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EIS;  and  (5)  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission's 
proceedings  for  these  projects. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 


the  meeting  and  to  assist  the  staff  in 

defining  and  clarifying  the  issues  to  be 

addressed  in  the  EIS. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  99-20765  Filed  8-10-99;  8:45  am) 

SNJJNG  CODE  tm-m-m 

DEPARTMENT  OF  ENERGY 

FMtoral  Enargy  Regulatory 
Cofnuiiaalon 

Nolioe  of  Application  Tandarad  for 
HIing  With  ttia  Commlaaion 

August  5, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.:  2077-016. 

c.  Date  filed:  ]uiy  29. 1999. 

d.  Applicant:  USGen  New  England, 
Inc. 

e  Name  of  Project:  Fifteen  Mile  Falls 
Hydroelectric  Project. 

f.  Location:  Project  is  located  on  the 
Connecticut  River,,  in  Grafton  Co.,  New 
Hampshire,  and  Caledonia  Co., 
Vermont.  Project  would  not  utilize  any 
federal  lands  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Cleve 
Kapala,  USGen  New  England,  Inc.,  46 
Centerra  Parkway,  Lebanon,  NH  03766. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  William 
Guey-Lee,  E-mail  address 
wiUiam.gueyleedferc.fed.us,  or 
telephone  (202)  219-2808. 

j.  Status  of  Environmental  Review: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

k.  Description  of  Project:  The  project 
consists  of  the  following:  The  Moore 
Development,  located  283.5  miles  from 
the  mouth  of  the  Connecticut  River, 
consists  of:  An  11 -mile-long,  3,490 
surface-acre  reservoir  with  114,176  acre- 
feet  storage  capacity  at  809.0  feet  mean 
sea  level  (msl);  an  earth  and  concrete 
gravity  dam  with  a  length  of  2,920  feet 
and  a  max.  height  of  178  feet;  a  373-foot- 
long  concrete  spillway  with  15-foot- 
wide  by  20-fbot-high  sluice  gate,  four 
50-foot  bays  of  17-foot-high  stanchions, 
and  three  bays  of  36  foot-wide  by  30- 
foot-high  Taintor  gates;  four  steel 
penstocks  each  296  feet-long;  and  a 
powerhouse  with  four  Francis  type 
tiubines  at  a  combined  rating  of  225,600 
hp  at  a  design  head  of  150  feet,  for  a 
plant  capability  of  191.960  kilowatts 
(kW).  The  Comerford  Development, 


located  275.2  miles  fit)m  the  mouth  of 
the  Connecticut  River,  consists  of:  an  8- 
mile-long,  1,093  surface-acre  reservoir 
with  29,356  acre-feet  storage  capacity  at 
650.0  feet  msl;  an  earth  and  concrete 
gravity  dam  with  a  length  of  2,253  feet 
and  a  max.  height  of  170  feet;  an  850- 
foot-long  concrete  spillway  with  six  7- 
foot-wide  by  9-foot-high  sluice  gates, 
foiu  bays  of  8-foot  high  flashboards  and 
seven  10-foot-high  stanchion  bays;  four 
steel  penstocks  each  150  feet-long;  and 
a  powerhouse  with  four  Francis  type 
tiurbines  at  combined  rating  of  216,800 
hp'at  a  design  head  of  180  feet,  for  a 
plant  capability  of  163,960  kW.  The 
Mclndoes  Development,  located  268.2 
miles  from  the  mouth  of  the  Connecticut 
River,  consists  of:  a  5-mile-long,  543 
surface-acre  reservoir  with  4,581  acre- 
feet  storage  capacity  at  454.0  feet  msl;  a 
concrete  gravity  dam  with  a  length  of 
730  feet  and  a  max.  height  of  25  feet;  a 
520-foot-long  concrete  spillway  with  a 
12-foot  wide  by  13-foot  high  skimmer 
gate,  three  24-foot-wide  by  25-foot-high 
Taintor  gates,  a  300-foot  long  spillway 
flashboard  section  with  6  foot 
flashboards,  and  two  50-foot-wide  by 
18-foot-high  stanchion  bays;  four  steel 
penstocks  each  150  feet-long;  and  a 
powerhouse  with  four  Kaplan  type 
turbines  at  combined  rating  of  3,800  hp 
at  a  design  head  of  29  feet,  for  a  plant 
capability  of  13,000  kW.  ' 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.  Room  2A 
Washington.  D.C.  20426.  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Linwood  A.  Watson,  Jr.,  . 
Acting  Secretary. 

[FR  Doc.  99-20784  Filed  8-10-99;  8:45  am] 
HUMO  CODE  STir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6418-1] 

Adaquacy  Statua  of  Submlttad  Stato 
Implamantatlon  Plana  for 
Tranaportatlon  Conformity  Purpoaaa: 
Malropolltan  Waahlngton,  DC  Ar 
Phaaa  I  Rata  of  Progiaaa  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  adequacy  status. 
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[Y:  In  this  document,  EPA  is 
attnoimcing  that  the  motor  vehicle 
emissions  budgets  (hereafter  referred  to 
a^i  "budgets")  contained  in  the 
sdbmitted  Rate  of  Progress  (ROP)  Plan 
fp^  the  Metropolitan  Washington  DC 
ne  nonattaiiunent  area  (comprised  of 
District  of  (Columbia  and  portions  of 
State  of  Maryland  and 
mmonwealth  of  Virginia)  are 
iiate  for  transportation  conformity 
OSes.  As  a  result  of  our  finding,  the 
dgets  from  the  submitted  ROP  plan 
y  be  used  for  futuj«  conformity 
terminations  in  the  Metropolitan 

hington  DC  ozone  nonattainment 
a. 

iTES:  These  budgets  are  effective 
gust  26, 1999. 

FURTHER  INFORMATION  CONTACT:  Paul 
Wentworth,  U.S.  EPA,  Region  III. 
50  Arch  Street,  Philadelphia.  PA. 
103  at  (215)  814-2183  or  by  e-mail  at: 
^ntworth.paul@.epa.gov. 
IPPLEMENTARY  INFORMATION: 

ughout  this  document  wherever 
e',  "us",  or  "our"  are  used  we  mean 
A.  The  word  "budgets"  refers  to  the 

I  lobile  source  emission  budget  for 

\  I  ilatile  organic  compounds  (VOCs)  and 
t  i/e  mobile  source  emissions  budget  for 
gen  oxides  (NOx).  The  word  SIP  in 
is  document  refers  to  the  State 
plementation  Plan  revision  submitted 
satisfy  the  rate-of-progress 
iiirements  for  1999.  commonly 
erred  to  as  the  Post  96  ROP  plan. 
On  May  20, 1999,  we  received  the 
St  96  ROP  Plan  for  the  Metropolitan 
ashington  DC  ozone  nonattainment 
a.  The  May  20, 1999  submittal  is  a 

ion  to  the  previous  ROP  plan 
bmitted  in  1997.  There  are  two  mobile 
UTce  emission  budgets  foimd  in  this 
blan  for  the  year  1999.  The  emissions 
dget  for  VOCs  is  128.5  tons/day  and 
le  emissions  budget  for  NOx  is  196.4 
/day.  These  two  revised,  adequate 

J6st-1996  budgets  replace  the  adequate 
udgets  in  the  previous  rate-of-progress 
an. 

On  March  2, 1999,  the  US  District 
urt  ruled  that  budgets  contained  in 
bmitted  SIPs  cannot  be  used  for 
:4nformity  determinations  until  EPA 
liks  afBrmatively  found  them  adequate. 
]  a  accordance  with  that  ruling,  on  June 
; :  1999,  we  posted  a  notice  on  our  web 
!  ile  at:  http://www.epa.gov/oms/traq 

I I  ating  that  we  were  taking  comments 
( »:  1  the  adequacy  of  motor  vehicle 

M  nissions  budget  foimd  in  the  May  20, 
'  J99  submitted  revised  plan.  The 
CI  tmment  period  closed  on  July  15, 
P99,  and  we  received  no  comments. 
Today's  notice  is  simply  an 
)  L  mouncement  of  a  fin(hi^  that  we  have 
I L  ready  made.  On  July  28. 1999,  EPA 


Region  ID  sent  letters  to  the  Virginia 
Department  of  Environmental  Quality, 
the  Maryland  Department  of  the 
Environment,  and  the  Washington  DC 
Environmental  Regulation 
Administration  stating  that  the  motor 
vehicle  emissions  budgets  found  in  Post 
96  ROP  plan  submitted  on  May  20, 1999 
for  the  Metropolitan  Washington  DC 
ozone  nonattainment  are  adequate.  The 
essential  information  in  this  notice  will 
also  be  posted  on  EPA's  conformity 
website:  http://www.epa.gov/oms/traq 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do  so. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attaiiunent  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  budgets  are  adequate  for 
conformity  purposes  are  outlined  in  40 
CFR  93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  EPA's  review 
to  determine  if  the  SIP  is  approvable. 
Even  if  we  find  a  budget  adequate,  the 
SIP  could  later  be  disapproved. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  memorandum 
dated  May  14, 1999  and  titled 
"Conformity  Guidance  on 
Implementation  of  March  2, 1999 
Conformity  Court  Decision".  We  have 
followed  this  guidance  in  making  this 
adequacy  determination  for  the  budgets 
containeid  in  the  revised  Post  96  ROP 
plan  submitted  on  May  20, 1999  for  the 
Metropolitan  Washington  DC  ozone 
nonattainment  area.  You  may  obtain  a 
copy  of  this  guidance  from  EPA's 
conformity  web  site:  http:// 
www.epa.gov/oms/traq  (once  there, 
click  on  the  "Conformity"  .button)  or  by 
calling  the  contact  name  listed  in  "For 
Further  Information  Contact"  section  of 
this  dociiment. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  UI. 
[FR  Doc.  99-20705  Filed  &-10-99;  8:45  am] 
BILUNO  CODE  6SaO-SO-P     - 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100148;  FRL-6095-1] 

Computer  Based  Systems, 
Incorporated;  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Computer  Based 
Systems,  Incorporated  (CBSij  has  been 
awarded  a  contract  to  perform  woric  for 
the  EPA  Office  of  Pesticide  Programs 
and  will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will^  transferred  to  CBSI  consistent 
with  the  requirements  of  40  CFR 
2.307(h)(3)  and  2.308(i)(2).  and  will 
enable  CBSI  to  fulfill  the  obligations  of 
the  contract. 

DATES:  CBSI  will  be  given  access  to  this 
information  no  sooner  than  August  16, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  Schmitt  Acting  Director, 
Information  Resources  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  nimiber: 
Rm.  703.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA.  (703) 
305-5484. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-W-98-045.  CBSI  will 
provide  technical  support  to  EPA's 
Office  of  Pesticide  Programs  by 
abstracting  and  indexing  incident 
reports  received  &t>m  pesticide 
chemical  manufacturers  and  the  public. 
Incident  reports  submitted  by  chemical 
manxifacturers  may  include  FIFRA  CBI 
claims.  This  contract  involves  no     ^ 
subcontractors. 

The  Office  Pesticide  Programs  has 
determined  that  the  contract  herein 
described  involves  work  that  is  being 
conducted  in  connection  with  FIFRA,  in 
that  pesticide  chemicals  will  be  the 
subject  of  certain  evaluations  to  be  made 
under  this  contract.  These  evaluations 
may  be  used  in  subsequent  regulatory 
decisions  under  FIFRA. 
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L  IMPORTANT  INFORMATION 

A.  Does  this  apply  to  me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  afiected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  uie  person  listed  in  the  "FDR 
FURTHER  INFORMATION  CONTACT" 
section. 

B.  How  can  Iget  additional  information 
or  copies  of  support  documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
varioC^  support  dociunents  are  available 
bom  the  EPA  Home  Page  at  the  Federal 
Rogiiter-Environmental  Documents 
entry  for  this  document  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

2.  In  person.  The  official  record  for 
this  notice,  as  well  as  the  public 
version,  has  been  established  under 
docket  control  number  (OPP-100148], 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  in  Room  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  from  8:30  a.m. 
to  4:00  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

n.  INTRODUCTION 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3, 4,  6.  and  7  of  FIFRA 
and  imder  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contract  with 
CBSI,  prohibits  use  of  the  information 
for  any  purpose  not  specified  in  the 
contract;  prohibits  disclosure  of  the 
information  to  a  third  party  without 
prior  written  approval  from  the  Agency: 
and  requires  that  each  official  and 
employee  of  the  contractor  sign  an 
agreement  to  protect  the  infonnation 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 
Information  Security  Manual.  In 
addition,  CBSI  is  required  to  submit  for 
EPA  approval  a  seciuity  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 


provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  the  EPA  Office  of 
Pesticide  Programs. 

All  information  supplied  to  CBSI  by 
EPA  for  use  in  connection  with  this 
contract  wiU  be  returned  to  EPA  when 
CBSI  has  completed  its  work. 

ListofSubiects 

Environmental  Protection,  Transfer  of 
data. 
Dated:  July  28. 1999. 

Richard  D.  Sclunitt, 

Acting  Director,  Infonnation  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  99-20702  Filed  8-10-99;  8:45  ,am] 
BHJJNG  CODE  WW-SO-F 


ENVmONMENTAL  PROTECTION 
AGENCY 

[OPP-100147;  FRL-«l04-«] 

Eastern  RMMTCh  Group, 
Incorpcwatad;  Tramtar  of  Date 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  infonnation  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Eastern 
Research  Group,  Incorporated  (ERG)  has 
been  awarded  a  contract  to  perform 
work  for  the  EPA  Office  of  Pollution 
Prevention  and  Toxics,  and  will  be 
provided  access  to  certain  information 
submitted  to  EPA  under  FIFRA  and  the 
FFDCA.  Some  of  this  infonnation  may 
have  been  claimed  to  be  confidential 
business  information  (CBI)  by 
submitters.  This  infonnation  will  be 
transferred  to  ERG  consistent  with  the 
requirements  of  40  CFR  2.307(h)(3)  and 
2.308(i)(2),  and  wiU  enable  ERG  to 
fulfill  the  obligations  of  the  contract. 
DATES:  ERG  will  be  given  access  to  this 
infonnation  no  sooner  than  August  16, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  Schmitt,  Information 
Resources  Services  Division  (7502C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  703,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 


305-5484;  e-mail: 
schmitt.richard9epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-W6-022  WA4-20,  ERG 
will  extract  pesticide  fate  data  required 
for  the  Endocrine  Disruptor  Priority 
Setting  Database  (Version  2)  from  a 
variety  of  sources  located  in  the  Office 
of  Pesticide  Programs.  These  sources 
include  Reregistration  Eligibility 
Decision  reports  available  on  the 
Internet,  Environmental  Fate  and  Efiiects 
Division  files,  antimicrobial  pesticide 
files.  Registration  Division  electronic 
files,  and  data  for  inert  ingredients  often 
used  in  pesticide  products.  ERG  will 
enter  extracted  information  into  the 
Endocrine  Disruptor  Priority  Setting 
Database  (Version  2),  and  perform 
quality  control/quality  assurance  on  the 
information  entered  into  the  data  base. 
This  contract  involves  one 
subcontractor  that  will  not  have  access 
to  the  FIFRA  CBI  subject  to  this  notice. 

The  Office  of  Pollution  Prevention 
and  Toxics  and  the  Office  of  Pesticide 
Programs  have  determined  that  the 
contract  hwein  described  involves  work 
that  is  being  conducted  in  connection 
with  FIFRA,  in  that  pesticide  chemicals 
will  be  the  subject  of  certain  evaluations 
to  be  made  under  this  contract.  These 
evaluations  may  be  used  in  subsequent 
regulatory  decisions  under  FIFRA. 

I.  IMPORTANT  INFORMATION 

A.  Does  this  apply  to  me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  afiiected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  Uie  person  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 

B.  How  can  Iget  additional  information 
or  copies  of  support  documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent  and 
various  support  documents  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Register-Environmental  Documents 
entry  for  this  document  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

2.  In  person.  The  official  record  for 
this  notice,  as  well  as  the  public 
version,  has  been  established  undw 
docket  control  number  [OPP-100147], 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
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ioclude  any  information  claimed  as  C6I, 
illavailable  for  inspection  in  Room  119, 
diystal  Mall  #2, 1921  lefferson  Davis 
Highway,  Arlington,  VA,  from  8:30  a.m. 
t0j4:OO  p.m.,  Monday  through  Friday, 
[eluding  legal  holidays. 

INTRODUCnON 

ome  of  this  information  may  be 
ititled  to  confidential  treatment.  The 
'ormation  has  been  submitted  to  EPA 
i^der  sections  3,  4,  6,  and  7  of  FIFRA 
td  under  sections  408  and  409  of  the 
FTXL\. 

jIn  accordance  with  the  requirements 
^40  CFR  2.307(h)(3),  the  contract  with 
B]IG  prohibits  use  of  the  information  for 
y  purpose  not  specified  in  the 
ntract;  prohibits  disclosure  of  the 
'ormation  to  a  third  party  without 
or  written  approval  from  the  Agency: 
d  requires  that  each  official  and 
eitaployee  of  the  contractor  sign  an 
agreement  to  protract  the  information 
m  unauthorized  release  and  to  handle 
in  accordance  with  the  FIFRA 
ormation  Security  Manual.  In 
dition,  ERG  is  required  to  submit  for 
A  approval  a  secvuity  plan  under 
ich  any  CBI  will  be  secured  and 
otected  against  unauthorized  release 
compromise.  No  information  will  be 
vided  to  this  contractor  until  the 
itmve  requirements  have  been  fully 
Satisfied.  Records  of  information 
|(^ovided  to  this  contractor  will  be 
inaintained  by  the  Project  Officers  for 
this  contract  in  the  EPA  Office  of 
pllution  Prevention  and  Toxics. 
All  information  supplied  to  ERG  by 
A  for  use  in  connection  with  this 
^ntract  will  be  returned  to  EPA  when 
G  has  completed  its  work. 


of  Subjects 

Environmental  Protection,  Transfer  of 
4^ta. 
Dated:  July  29, 1999. 

I  Itdiard  D.  Schmitt, 

.  1  cting  Director.  Information  Resources  and 
,  Jprvices  Division,  Office  of  Pesticide 
.^ixjgrams. 

U  R  Doc.  99-20703  Filed  8-10-99;  8:45  am] 

I I  LUNQ  CODE  6S60-60-F 


I  I^VIRONMENTAL  PROTECTION 
iM3ENCY 

fRL-6418^] 

A  RelMtet  National  Drinking  Water 
ttamlnant  Occurrence  DatalMse 
NCOD) 

,  \  SENCY:  Environmental  Protection 

«gency(EPA). 

I  cnON:  Notice. 


SUMMARY:  hi  response  to  the  Safe 
Drinking  Water  Act  (SDWA) 
Amendments  of  1996,  the  Office  of 
Ground  Water  and  Drinking  Water 
(OGWDW)  of  U.S.  Environmental 
Protection  Agency  (U.S.  EPA)  is 
announcing  the  Jidy  30, 1999  release  of 
the  Nation^  Drinking  Water 
Contaniinant  Occiurence  Database 
(NCOD).  The  NCOD  is  a  national  level 
database  that  contains  information  on 
contaminants  that  occur  or  are  likely  to 
occur  in  public  drinking  supply 
systems.  The  database  may  be  accessed 
on  the  internet  at  www.epa.gov/ncod/. 
There  is  a  feedback  form  for  questions 
and  comments,  or  NCOD  users  may 
contact  the  Safe  Drinking  Water  hot  line 
at  1-800-426-4791  or  E-mail  to  hotline- 
sdwa@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
other  information  on  the  NCOD,  please 
contact  Charles  Job,  at  the  U.S. 
Environmental  Protection  Agency, 
Phone:  202-260-7084,  Fax:  202-260- 
3762,  or  use  the  feedback  for  on  the  web 
pages. 

Dated:  August  5, 1999. 
Cynthia  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 

Water. 

(PR  Doc.  99-20708  Filed  8-10-99;  8:45  am] 

BILUNQ  COOE  69aO-«M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6417-e] 

Meeting  of  the  Local  Government 
Adviaory  Committee  and  ttw  Small 
Community  Adviaory  Sul)commlttee 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  Local  Government 
Advisory  Committee  and  the  Small 
Community  Advisory  Subcommittee 
will  meet  on  September  8-10, 1999,  in 
Alexandria,  VA.  This  will  be  a  joint 
meeting  between  the  Local  Government 
Advisory  Committee  and  its  Small 
Commimity  Advisory  Subcommittee. 
The  two  panels  will  focus  on  exploring 
the  role  of  local  governments  in  the 
environmental  protection  efforts  for 
water,  air  and  land.  In  addition,  the  two 
advisory  groups  will  consider 
recommendations  concerning  EPA's 
implementation  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
amendments  to  the  Regidatory 
Flexibility  Act. 

The  Local  Government  Advisorj' 
Committee  will  hear  comments  from  the 
public  between  12  noon  and  12:15  pm 


on  Friday.  September  10, 1999  and  the 
Small  Community  Advisory 
Subcommittee  will  hear  public 
comments  between  3:30pm  and  3:45  pm 
on  Wednesday,  September  8, 1999.  Each 
individual  or  organization  wishing  to 
address  the  Committee  will  be  allowed 
a  Tninimiini  of  three  minutes.  Please 
contact  the  Designated  Federal  Officer 
(DFO)  at  the  niunbers  listed  below  to 
schedule  agenda  time.  Time  will  be 
allotted  on  a  first  come,  first  serve  basis. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available  after 
the  meeting  and  can  be  obtained  by 
written  request  frtim  the  DFO.  Members 
of  the  public  are  requested  to  call  the 
DFO  at  the  number  listed  below  if 
planning  to  attend  so  that  arrangements 
can  be  made  to  comfortably 
accommodate  attendees  as  much  as 
possible.  However,  seating  will  be  on  a 
first  come,  first  serve  basis. 
DATES:  The  Small  Community  Advisory 
Subcommittee  meeting  will  begin  at 
8:00  a.m.  on  Wednesday,  September  8th'^ 
and  conclude  at  4:30  p.m.  on  the  9th. 
The  Local  Government  Advisory 
Committee  meeting  will  begin  at  8:30 
a.m.  on  Thursday,  September  9th  and 
conclude  at  4:00  p.m.  on  the  10th. 
ADDRESSES:  The  meetings  will  be  held 
in  Alexandria,  Virginia  at  the  Ramada 
Plaza  Hotel— Old  Town  located  at  901 
Fairfax  Street. 

Requests  for  Minutes  and  other 
information  can  be  obtained  by  writing 
to  401  M  Street,  SW  (1306),  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  the  Local  Government  Advisory 
Committee  (LGAC)  is  Denise  2^binski 
Ney  (202)  260-0419  or  the  DFO  for  the 
Small  Commimity  Advisory 
Subcommittee  (SCAS)  Steve  Wilson 
(202)  260-2294. 

Dated:  August  5, 1999. 
Denise  Zabinski  Ney, 

Designated  Federal  Officer.  Local  Government 
Advisory  Committee. 

Dated:  August  5. 1999. 
Steve  Wilson, 

Designated  Federal  Officer,  Small  Community 

Advisory  Subcommittee. 

[FR  Doc.  99-20707  Filed  8-10-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30481;  FRL-6095-2] 

Certain  Companiea;  Applications  to 
Register  Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA).  .  - 
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action:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Fedwal  Insecticide.  Fungicide,  and  ' 
Rodentidde  Act  (FIFRA),  as  amended. 
DATES:  Writtm  commeilts  must  be 
submitted  by  September  10, 1999. 
AOORESSK:  By  mail,  submit  written 
comments  identified  by  the  document 
control  numbw  [OPP-30481]  and  the 
file  symbols  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 


(7502C),  OlBce  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
119,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 


Regulatory  Action  Lead- 
er 


Denise  Qrsenway 
Anne  Ball 


Office  locationAelepfK>ne  number 


of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  Tlie  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  holidays. 

FOR  FURTHER  MFORMATION  CONTACT:  The 
Regulatory  Action  Leader.  Biopesticides 
and  Pollution  Prevention  Division 
(751 IC).  listed  in  the  table  below: 


Rm.  9lh  Floor,  CM  «2,  703-306-8263,  e-mail:  greenway.denise9epa.gov 
Rm.  910W44,  CM  *2,  703-306-8717.  e-maH:  ball.anneOepa.gov 


Address 


1921  Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 


SUPPLBIENTARY  MFORMATKM:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

L  Prodncts  Containiiig  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  709S0-E.  Applicant: 
AVA  Chemical  Ventures,  L.L.C.,  80 
Rochestor  Ave.,  Suite  214,  Portsmouth, 
NH  03801.  Product  Name:  Sucrose 
Octanoate  [32.1%].  Biological 
Insecticide.  Active  ingredients:  Sucrose 
octanoate  (Cg  fetty  acid  mono-.di-  and 
triesters  of  sucrose  octanoate  and 
sucrose  dioctanoate  (a-D- 
glucopyranoside.  ^D-fructofuranosyl. 
monooctanoate  and  dioctanoate)  at 
32.1%.  Proposed  classification/Use: 
None.  For  use  in  greenhouses,  nurseries, 
and  on  field  crops.    (D.  Greenway) 

2.  File  Symbol:  70950-R.  Applicant: 
AVA  Chemical  Ventures.  L.L.C.  Product 
Name:  Avachem  Sucrose  Octanoate 
Manufacturing  Use  Product  [63%]. 
Biological  Insecticide.  Active 
ingredient:  Sucrose  octanoate  (Cg  fatty 
acid  mono-,  di-  and  triesters  of  sucrose 
octanoate  and  sucrose  dioctanoate)  (a-D- 
glucopyranoside.  ^D-frnctofuranosyl, 
monooctanoate  and  dioctanoate)  at 
63%.  Proposed  classification/Use:  None. 
For  manufacturing  use  to  formulate  into 


biological  insecticide  end-use  products. 
(D.  Greenway) 

3.  File  Symbol:  70299-G.  Applicant: 
BioSafe  Systems,  80  Commerce  St., 
Glastonbury,  CT  06033.  Product  Name: 
TerraCare  Granular.  Algaecide/ 
Fimgicide.  Active  ingredient:  Sodium 
percarbonate  at  40%.  Proposed 
classification/Use:  None.  For  use  as  a 
treatment  for  the  prevention  and  control 
of  horticultural  diseases  in  commercial 
greenhouses,  garden  centers, 
landscapes,  nurseries,  and 
interiorscapes.    (A.  Ball) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  annoimced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  [OPP-30481]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 


comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  bom.  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCH  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-30481]. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Authority:  7  U.S.C.  136. 
List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest.  Product  registration. 
Dated:  July  30, 1999. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  99-20704  Filed  ^10-99;  8:45  am] 
BiLUNQ  CODE  eaao-so-F 
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ENVIRONMENTAL  PROTECTION 
ENCY 

L-6416-«] 

I  Satttoment  Pursuant  to 
122(g)  of  the  Comprehwisive 
Ironmantal  RMponsa, 

1.  and  Liability  Act, 
IttMFrlodriclwohn'a 
»,  Inc.  Superfund  Site, 
1,  Saratoga  County,  Ham  York 

Environmental  Protection 
^ency. 

i:  Notice  of  proposed 
listrative  settlement  and 
^portunity  for  public  comment 

In  accordance  with  section 
2(i)  of  the  Comprehensive 
vironmental  Response, 
mpensation,  and  Liability  Act  of 
80,  as  amended  ("CERCLA"),  42 
^.C.  9622(1),  the  U.S.  Environmental 
taction  Agency  ("EPA"),  Re^on  U, 
ounces  a  proposed  administrative  de 

s  settlement  pursuant  to  section 
(g)(4)  of  CERCLA,  42  U.S.C. 
!22(g)(4),  relating  to  the 
edrichsohn's  Cooperage,  Inc. 
perfund  Site  ("Site"),  located  at  153- 

Saratoga  Avenue  in  the  Town  of 
Bterford,  Saratoga  County,  New  York, 
is  document  is  being  published 

uant  to  section  122(1)  of  CERCLA  to 
:orm  the  public  of  the  proposed 
itlement  and  give  the  public  the 
ortimity  to  comment, 
le  proposed  settlement,  between 
A  and  Jones  Chemicals,  Inc.  and  CO. 
J^^iff  Corporation  ("Respondents"),  has 
n  memorialized  In  an  Administrative 
!er  on  Consent  (Index  Number  11- 
:CLA-99-2014)  ("Order"), 
e  Order  will  become  effective  after 
the  close  of  the  public  comment  period, 
ess  comments  received  disclose  facts 
onsiderations  which  indicate  the 
ler  is  inappropriate,  improper,  or 
dequate,  and  EPA,  in  accordance 

section  122(i)(3)  of  CERCLA, 
difies  or  withdraws  its  consent  to  the 
er.  Under  the  settlement, 
pendents  will  be  obligated  to  make 

ent  of  $19,985.29  to  the  Hazardous 
stance  Superfund  in  reimbursement 
A  response  costs  relating  to  the 
Site.  This  payment  Is  based  on 
dbciunentation  indicating  each 
company  contributed  miniinal  voliunes 
o^  hazardous  substances  to  the  Site.  In 
ange,  the  settling  companies  will 
ive  a  covenant  not  to  sue  from  EPA 
iting  to  liability  for  the  Site  under 
sciddons  106  and  107(a)  of  CERCLA,  42 
U|:>.C.  9606  and  9607(a). 
Di  i  FES:  Comments  must  be  provided  by 
S4  >tember  10, 1999. 


ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  17th  Floor,  290 
Broadway,  New  York,  New  York  10007- 
1866,  and  should  refer  to: 
"Friedrlchsohn's  Cooperage,  Inc. 
Superfund  Site,  U.S.  EPA  Index  No.  II- 
CERCLA-99-2014".  For  a  copy  of  the 
settlement  document,  contact  the 
individual  listed  below. 
FOR  FURTHER  MFORMATION  CONTACT: 
Elizabeth  Leilani  Davis,  Assistant 
Regional  Counsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  17th  Floor,  290  Broadway,  New 
York,  New  York  10007.  Telephone: 
(212) 637-3249. 

Dated:  July  16, 1999. 
William  J.  Muszynski, 
Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  99-20709  Filed  8-10-99;  8:45  am] 
BiujNQ  CODE  aBao-so-i> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1282-DR] 

Iowa;  Amandmant  No.  1  to  Notice  of  a 
Major  Diaaatar  Declaration 

agency:  Federal  Emergency 
Management  Agqpcy  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
(FEMA-1282-DR).  dated  July  22. 1999, 
and  related  determinations. 
EFFECTIVE  DATE:  July  27,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Wasbington,  DC 
20472,(202)646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  22, 1999: 

Bremer,  Cerro  Gordo,  Chickasaw.  Floyd, 
and  Worth  Counties  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services  ' 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 


Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  99-20716  Filed  8-10-99;  8:45  am] 

BILLING  CODE  671  S-Oft-P 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1282-OR] 

Iowa;  Major  Diaaatar  and  Ralatad 
Detarminationa 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major    ' 
disaster  for  the  State  of  Iowa  (FEMA- 
1282-DR),  dated  July  22,  1999,  and 
related  determinations. 
EFFECTIVE  DATE:  July  22. 1999. 
.  FOR  FURTHER  INFORMATION  CONTACT 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
22, 1999,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Iowa,  resulting 
from  severe  storms  and  flooding  beginning 
on  July  2, 1999,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L.  93-288,  as  amended 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Iowa. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
requested  and  warranted.  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 
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Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Ciutis  D.  Musgrave  of 
the  Fedwal  Emergency  Management 
Agency  to  act  as  die  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  foUowing 
areas  of  the  State  of  Iowa  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Black  Hawk,  Butler,  Jones,  and  Woodbury 
Counties  for  Individual  Assistance. 

All  coimties  virithin  the  State  of  Iowa 
are  eligible  to  apply  for  assistance  under 
the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Conununity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Pribram.) 

)ammL.Witt. 

Director. 

[FR  Doc.  9»-20717  Filed  8-10-99;  8:45  am] 

HUMS  CODE  tns-oa-r 


FEDERAL  EMERQENCY 
MANAQEMENT  AGENCY 

[FEIIA-1281-OR] 

Nvvada;  IMor  DIsastor  and  R«M0d 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Nevada  (FEMA- 
1281-DR).  dated  July  20, 1999,  and 
related  determinations. 
EFFECTIVE  DATE:  July  20, 1999. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  Jidy 
20, 1999,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Nevada,  resulting 
&t>m  severe  storms  and  flash  flooding  on  July 
8-16, 1999,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  P.L.  93-288,  as  amended  ("the  Stafford 
Act"). 

I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Nevada. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
yuu  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Michael  W.  Lowder  of 
the  Fedwal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Nevada  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

Clark  County  for  Individual  Assistance  and 
Public  Assistance. 

All  coimties  within  the  State  of 
Nevada  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 

Program) 

lames  L.  Witt. 

Director. 

(FR  Doc.  99-20718  Filed  8-10-99;  8:45  am] 

BNJJNQ  CODE  SrlS-flt-* 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1279-DR] 


Dakota; 
ofaMfldor 


No.3to 
Daclaration 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  (FEMA-1279-DR),  dated  June  8, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  Jidy  19, 1999. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  19. 
1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  99-20719  Filed  8-10-99;  8:45  am) 
MLUNO  CODE  cns-n-p 


FEDERAL  MARITIME  COMMISSION 

Nolica  of  AgraanMnt(a)  RM 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  foUowing 
agreement(s)  imder  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  962.  Interested  parties  may 
submit  conunents  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  of  this  notice 
appears  in  the  Federal  Register. 
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.'greement  No.:  202-011259-019. 
ftle:  United  States/Southern  Africa 

Conference  Agreement. 
.  duties: 
A.P.  Moller-Maersk  Line 
Lykes  Lines  Limited,  LLC 
Mediterranean  Shipping  Company 

S.A. 
Safbank  Line,  Ltd. 
Wallenius  Wilhelmsen  Lines  AS 
(associate  member) 

I  ^posis:  The  proposed  modification 
changes  the  name  of  the  agreement  to 
the  U.S./Southem  Africa  Conference, 
provides  for  southbound  service  by 
associate  members,  provides  authority 
to  treat  related  but  not  wholly  owned 
affiliates  as  a  single  member,  and 
makes  other  administrative  changes. 

Jljgreeinenf  No.:  203-011453-001. 
'.  ytle:  Southern  Africa/Oceduia 

Agreement. 
.  '^ies: 

Safbank  Line  Ltd. 

A.P.  Moller-Maersk  Line  ("Maersk 
Line") 

Mediterranean  Shipping  Co.  S.A. 

I I  mopsis:  The  proposed  amendment 
would  restate  the  Agreement  and  add 
Maersk  Line  as  a  party  to  the  portion 
of  the  Agreement  pertaining  to 
Southern  Africa  and  the  hidian 
Ocean.  The  parties  have  requested  a 
shortened  review  period. 

itereemenf  iVo.:  232-011666. 
tt/e:  West  Coast  North  America/Pacific 
Islands  Vessel  Sharing  Agreement 

Ifhrties: 
Hamburg-Sudamerkanische 

£>ampfschiffahrts-Gesellschafr 
Eggert  &  Amsinck  trading  as  South 

Seas  Steamship  Line 
Polynesia  Line  Ltd. 

^,  mopsis:  The  proposed  Agreement 
permits  the  parties  to  charter  space 
from  one  another  in  the  trade  between 
the  Pacific  Coast  of  the  United  States 
(including  Hawaii)  and  points  in  the 
United  States  served  via  such  ports 
and  ports  and  points  in  the  Society 
Islands,  Tonga,  Samoa,  Kiribati, 
Vanuatu,  Tuvalu,  Cook  Islands,  Fiji, 
New  Caledonia,  Solomon  Islands  and 
Papua  New  Guinea. 

A  jreement  No.:  217-011667. 
1  tie:  Lykes/Nordana  Space  Charter 
Agreement. 

i^«  rties: 
Nordana  Line  ("Nordana") 
Lykes  Lines  Limited,  LLC  ("Lykes"). 

5{]  Tiopsis:  The  proposed  Agreement 
would  permit  Lykes  to  charter  space 
to  Nordana  on  its  vessels  operating  in 
the  trade  between  United  States  Gulf 
Coast  ports  (including  ports  in  Puerto 
Rico)  and  ports  in  the  Dominican 
Republic,  Mexico,  Costa  Rica, 
Panama,  Venezuela,  and  the 


Caribbean  Coast  of  Colombia.  The 
parties  would  also  be  permitted  to 
engage  in  related  cooperative 
activities  in  the  trade.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  224-201082. 

Title:  Port  of  Detroit  Operators 
Association  Marine  Terminal 
Agreement. 

Parties: 
Nicholson  Terminal  and  Dock 

Company 
Detroit  Marine  Terminals,  Inc. 

Synopsis:  The  proposed  agreement 
replaces  FMC  Agreement  No.  009345 
and  re-states  that  agreement, 

'  incorporating  all  its  existing 
amendments. 

Agreement  No.:  224-201083. 

Title:  San  Francisco-South  Seas  Pier  80 
Marine  Terminal  Agreement. 

Parties:  San  Francisco  Port  Commission 
South  Seas  Steamship  Line. 

Synopsis:  The  proposed  agreement 
provides  for  the  non-exclusive  use  of 
certain  fecilities  at  San  Francisco's 
Pier  80.  The  agreement  nms  through 
August  31,  2004. 

Agreement  No.:  224-201084. 

Title:  San  Francisco-Coliunbus  Line  Pier 
80  Marine  Terminal  Agreement. 

Parties:  San  Francisco  Port  Conunission 
Columbus  Line  USA,  Inc. 

Synopsis:  The  proposed  agreement 
provides  for  the  non-exclusive  use  of 
certain  facilities  at  San  Francisco's 
Pier  80.  The  agreement  runs  through 
August  31,  2004. 

Dated:  August  6, 1999. 

By  Order  of  the  Federal  Nfaritime 
Commission. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

(FR  Doc.  99-20697  Filed  8-10-99;  8:45  am) 

BILLING  COOE  C73O-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Oceaq, 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 


Non- Vessel-Operating  Common 

Carrier  Ocean  Transportation 

Intermediary  Applicants: 

Adnyl  Construction  and  Development 
Corporation,  dba  Adnyl  Express  Cargo 
toe.  3653  San  Gabriel  River  Parkway, 
Pico  Rivera,  CA  90660,  Officers: 
Wilfredo  J.  Navarro,  Jr.,  Vice  President 
(Qualifying  todividual),  Hector  G. 
Nuguit,  President 

Airgate  tot'l  (SFO)  Corp,  484  Grandview 
Ehive,  South  San  Francisco,  CA 
94080,  Officers:  Alex  Chan,  Vice 
President,  (Qualifying  todividual). 
Joanna  Chan,  President 

Ampac  Shipping  toe,  5441  Cogswell 
Road,  Suite  F,  Arcadia,  CA  91006, 
Officers:  Pauline  Mark,  Vice 
President,  (Quahfying  todividual), 
Adam  Wang,  Chief  Executive  Officer 

Asiana  Express  (New  York)  Corp.,  167- 
10  South  Conduit  Avenue,  Suite  105. 
Jamaica,  NY  11434,  Officers:  Sophia 
Lee,  Vice  President,  (Qualifying 
todividual),  Lee  Soo  Kim,  President 

Caribbean  American  Shipping  Corp., 
1801  SW  1st  Avenue,  Suite  A,  Ft 
Lauderdale,  FL  33315,  Officers: 
Antonio  Marcelli,  President, 
(Qualifymg  Individual),  Maurice 
Laroche,  Jr.,  Vice  President 

Consolidated  Freight  &  Shipping,  toe, 
10025  NW  116th  Way,  Suite  14, 
Medley.  FL  33178,  Officers:  Eraldo 
Sanguinetti,  Director,  Qualifymg 
todividual),  Paul  Levy,  Director 

Doral  Freight,  toe,  9300  NW  58th 
Street,  Suite  213,  Miami,  FL  33178, 
Officers:  Richard  Hanks,  Manager, 
(Qualifymg  todividual),  Marcos  A. 
Rodriguez,  President 

First  Express  (Los  Angeles),  toe,  5353 
West  Imperial  Highway,  Suite  600, 
Los  Angeles,  CA  90045.  Officer:  Suk 
Jm  Hong,  President,  (Qualifymg 
todividual) 

Fondocean  Express  (HK)  Ltd..  59  Tai 
Yip  Street.  1/f,  Sunshine  Cargo .. 
Center,  Kowloon  Bay,  Hong  Kong, 
Officers:  Francis  So.  Executive 
Director.  (Qualifying  todividual). 
Ernie  So.  Vice  President 

Global  Shipping,  toe.  2697 
totemational  Parkway,  Parkway  One,  * 
Suite  201,  Virginia  Beach,  VA  23452, 
Officers:  R.  Timothy  Jones,  Vice 
President,  (Qualifying  todividual),  J. 
Michael  Gatchell,  President 

Kesco  Shipping  toe.  11222  S.  La 
Cienega  Blvd.,  Suite  475.  toglewood, 
CA  90304.  Officers:  Kevin  Che-Hwa 
Chang,  President,  (Qualifying 
todividual),  Edmond  Fon.  Ctoef 
Executive  Officer 

Laser  International  Freight  Transport. 
Corp..  3218  NW  North  River  Drive, 
Miami.  FL  33142,  Officers:  Santi 
Gabtoo,  Director.  (Qualifymg 
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Individual),  Mercedies  Gabino, 
President 

Lighthouse  Shipping,  Ltd.,  1555  N. 
Nftichael  Drive,  Wood  Dale,  IL  60191, 
Officer:  Anne  V.  Reilly,  President, 
(Qualifying  Individual) 

MTS  Transportation,  Inc..  8054  E. 
Garvey  Avenue,  #101,  Rosemead,  CA 
91770,  Officers:  Ben  Chou,  Manager, 
(Qualiiying  Individual),  Shiao-Chuan 
Choig,  President 

Oriental  Air  Transport  Service  Inc., 
5777  W.  Century  Blvd.,  Suite  838  Los 
Angeles,  CA  90045,  Officers:  Carol 
Wai-Fong  Chan,  Secretary, 
(Qualifying  Individual),  Scott  Chen, 
President 

Pro-Well  Sea  U.S.A.  Inc.,  5777  West 
Century  Blvd..  Suite  1195,  Los 
Angeles,  CA  90045,  Officers:  Benson 
Mao,  Vice  President  (Qualifying 
Individual),  Harris  Mao,  General 
Manager 

Quality  Freight  International  Services, 
Inc.,  11383  NW  65  Street,  Miami,  FL 
33172.  Officer  Rosa  Cecilia  Maguina. 
President,  (Qualifying  Individual) 

World  Transport  Services,  325  Corey 
Way,  Suite  115,  South  San  Francisco, 
CA  94080,  Cynthia  Wright,  Sole 
Proprietor 

World  Transportation  Services,  Inc.,  d/ 
b/a  Global  Express  Line,  2723  Yale 
Street,  Houston,  TX  77008,  Officers: 
Pam  Garilalos  Holdrup,  Secretary, 
(Qualifying  Individual)  Jim  Shaw, 
President 
Non- Vessel-Operating  Common 

Carrier  and  Ocean  Frei^  Forwarder — 

Ocean  Transportation  hitermediary 

Applicants: 

Scotia  Ocean  Services  Ltd.,  2810  Silver 
Falls.  Kingwood,  TX  77339,  Thomas 
M.  McGovem,  Sole  Proprietor 


ODE  International  Company,  13535  S. 
Figueroa  Street,  Los  Angeles,  CA 
90061,  Sook  Ok  Sue  Demonte,  Sole 
Proprietor 

Albatrans,  Inc.,  149-10  183rd  Street, 
Jamaica,  NY  11413,  Officers:  Franco 
Ginepro,  President,  Giovanni 
Chiarelli,  Vice  President,  (Qualifying 
Individual) 

Universal  Express  International,  613 
Hindry  Avenue,  Inglewood,  CA 
90301,  Officer:  Mike  Mudallal, 
President,  (Qualifying  Individual) 

L.G.  Diamond  International  Shipping. 
Inc.,  12619  Crenshaw  Boulevard, 
Hawthorne,  CA  90250,  Officer  Lester 
Gatewood,  President,  (Qualifying 
Individual) 

Logictrans  Corporation,  3562  Market 
Street,  St.  Louis,  MO  63103,  Officers: 
William  L.  Hehr,  President, 
(Qualifying  Individual),  Jeanne  M. 
Clerc,  Vice  President 

Z-Way  Travel  &  Cargo  Services,  Inc.. 
8105  N.  Austin  Avenue,  Morton 
Grove,  IL  60053,  Benjamin  Suansing, 
President,  Zenaida  D.  Suansing, 
Secretary,  (Qualifying  Individual) 

Star  Container  Lines,  Inc.,  12919  S. 
Figueroa,  Los  Angeles,  CA  90061, 
Officers:  Jalal  Boloorchi,  President, 
Alex  Ferasat,  Vice  President, 
(Qualifying  Individual) 
Ocean  Freight  Forwarders — Ocean 

Transportation  Intermediary  Applicants: 

Trans-Group  International  Corporation, 
155-06  South  Conduit  Avenue,  #203, 
Jamaica,  NY  11434,  Officer:  Yuxiong 
Zhang,  President,  (Qualifying 
Individual) 

Trans-Am  Air  &  Sea  Freight  (SFO)  Inc., 
1290  Bayshore  Hwy.,  Suite  269. 
Burlingame,  CA  94010,  Officers:  Sam 
Y.S.  Lam,  President,  Raymond  H.C. 


Fong,  Vice  President,  (Qualifying 

Individual) 
AFC  Worldwide  Express,  Inc.,  975  Cobb 

Place  Boulevard,  Smte  101, 

Kennesaw,  GA  30144,  Officers:  Glenn 

S.  Henderson.  President,  A.J. 

ScatiuTO,  Vice  President,  (Qualifying 

Individual) 
Nautica  Cargo  Services  Inc.,  7911  NW 

72  Avenue,  (Unit  110-A),  Miami,  FL 

33166,  Officers:  Vivian  Gonzalez, 

President.  (Qualifying  Individual), 

Christian  A.  Hernandez,  President, 

(Qualifying  Individual) 
J-Lec  Corp.  5405  NW  102nd  Avenue, 

Suite  223.  Sunrise,  FL  33351,  Officers: 

Eduardo  G.  Sardinha,  President. 

(Qualifying  Individual),  Carlos 

DeCarlo,  Vice  President 
Philippine  Unimovers  Express,  1325 

West  Willow  Street,  Long  Beach,  CA 

90810,  Emanuel  Nacario,  Sole 

Proprietor 

Dated:  August  3, 1999. 
Ronald  D.  Mniphy, 

Assistant  Secretary. 

IFR  Doc.  99-20695  Filed  8-10-99;  8:45  am) 

HUMO  COOE  STaO-OI-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  FreIgM  Ftorwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app;  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  510. 


License  h4o. 

r4afne/address 

Date  reissued 

2896 

litoving  and  Packing  (M.A.P.)  International.  Inc.,  2303  Nance  Street,  Houston,  TX 
77020. 

April  7,  1999. 

T.A.Zook. 

Deputy  Director,  Bureau  of  Tariffs, 
Certification  and  Licensing. 
[FRDoc.  99-20696  Filed  8-10-99;  8:45  am] 
MUMQ  CODE  C730-41-4I 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLOMG  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TME  AND  DATE:  11:00  a.m.,  Monday, 
August  16, 1999. 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W..  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSUERED: 

1.  Proposals  regarding  a  Federal 
Reserve  Bank's  buildii^  program. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 


SUPPLEMENTARY  MF0RMAT10N:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 
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Dated:  August  6, 1999. 
R<  ibert  deV.  Frierson. 

A  ikociate  Secretary  of  the  Board. 

Im  Doc.  99-20838  Filed  8-9-99;  10:17  am) 

BII4JNO  CODE  8210-01-P 


MUmOl 


DBPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

N^Juce  of  a  Meeting  of  the  NatkMuil 
Bl^ettiica  Advisory  Commission 
(N6AC) 


Pursuant  to  section  10(d)  of 
Federal  Advisory  Conunittee  Act,  as 
mded  (5  U.S.C.  Appendix  2),  notice 
^iven  of  a  meeting  of  the  National 
B^c^thics  Advisory  Commission.  The 
lission  will  address  (l)  the 
ational  project  and  (2)  the 
aprehensive  system  of  human 
meets  protections.  Some  Commission 
■mbers  may  participate  by  telephone 
piiference.  The  meeting  is  open  to  the 
pi^|)lic  and  opportimities  for  statements 
b]|  the  public  will  be  provided  on 
SsAtember  16, 1999  from  11:30  am  to  12 
nQ(  tn. 


Dates/times 


ember  16,  1999, 
30  a.m.-5  p.m. 


kember  17,  1999, 
$130  a.m.-12  Noon. 


Location 


Holiday  Inn  National 
Airport,  The  Grand 
Ballroom,  1489  Jef- 
ferson Davis  High- 
way, Arlington,  Vir- 
ginia. 

Same  Location  as 
Atx>ve. 


LEMENTARY  INFORMATION:  The 
sident  established  the  National 
ethics  Advisory  Conunission  (NBAC) 

tober  3, 1995  by  ExecuUve  Order 
^75  as  amended,  llie  mission  of  the 
KC  is  to  advise  and  make 
ppmmendations  to  the  National 
Science  and  Technology  Coimcil,  its 
Ch^,  the  President,  and  other  entities 
onj  bioethical  issues  arising  from  the 
reSoarch  on  human  biology  and 
behavior,  and  from  the  applications  of 
research. 

flic  Participation 

le  meeting  is  open  to  the  public 
.  attendance  limited  by  the 
(lability  of  space  on  a  first  come,  first 
sef^e  basis.  Members  of  the  public  who 
wish  to  present  oral  statements  should 
coiikact  Ms.  Patricia  Norris  by 
telephone,  fax  machine,  or  mail  as 
shpiwn  below  and  as  soon  as  possible  at 
leqst  4  days  before  the  meeting.  The 
Chair  will  reserve  time  for  presentations 
by  persons  requesting  to  speak  and  asks 
thai  oral  statements  be  limited  to  five 
minutes.  The  order  of  persons  wanting 
to  1  lake  a  statement  will  be  assigned  in 


the  order  in  which  requests  are 
received.  Individuals  unable  to  make 
oral  presentations  can  mail  or  fax  their 
written  comments  to  the  NBAC  staff 
office  at  least  five  business  days  prior  to 
the  meeting  for  distribution  to  the 
Commission  and  inclusion  in  the  public 
record.  The  Commission  also  accepts 
general  comments  at  its  website  at 
bioethics.gov.  Persons  needing  special 
assistance,  such  as  sign  langua^ 
interpretation  or  other  special 
accommodations,  should  contact  NBAC 
staff  at  the  address  or  telephone  number 
listed  below  as  soon  as  possible. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Norris,  National  Bioethics 
Advisory  Commission,  6100  Executive 
Boulevard,  Suite  5B01,  Rockville, 
Maryland  20892-7508,  telephone  301- 
402-4242,  fax  number  301-480-69UU. 

Dated:  August  5. 1999. 
Eric  M.  Meslin, 

Executive  Director,  National  Bioethics 
Advisory  Commission. 

[FR  Doc.  99-20629  Filed  8-10-99;  8:45  am] 

BtLUNQ  CODE  41«>-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0040] 

Agency  information  Coilection 
Activities;  Announcement  of  0MB 
Approvai;  Regulationa  for  in  Vivo 
Radiopharmaceuticals  Used  for 
Diagnosis  and  Monitoring 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Regulations  for  In  Vivo 
Radiopharmaceuticals  Used  for 
Diagnosis  and  Monitoring"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  imder  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  17,  1999  (64  FR 
26657),  the  agency  annoimced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  .3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 


a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0409.  The 
approval  expires  on  July  31,  2002.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  "http://www.fda.gov/  . 
ohrms/dockets" 

Dated:  August  4.  1999  «> 

WUUam  K.  Hubbaiti, 

Senior  Associate  Commissioner  for  Policy^. 
Planning  and  Legislation. 
[FR  Doc.  99-20604  Filed  8-10-99;  8:45  am] 
BHJJNO  CODE  4ia(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtfi  Care  Rnancing  Administration 
[Document  Identifier:  HCFA-278] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siumnary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciuacy  of  the  estimated 
biuden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection: 

Title  of  Information  Collection: 
Prepaid  Hedth  PlanClost  Report: 

Form  No.:  HCFA-276  (OMB#  0938- 
0165): 

Use:  These  forms  are  needed  to 
establish  the  reasonable  cost  providing 
covered  services  to  the  enrolled 
Medicare  population  of  Health 
Maintenance  Organizations  and 
Competitive  Medical  Plans  (HMO/CMP) 
in  accordance  with  Section  1876  of  the 
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Social  Security  Act  and  Health  Care 
Prepayment  Plans  (HCPP)  in  accordance 
with  Section  1833  of  the  Social  Security 
Act; 

Frequency:  Quarterly,  Annually; 

Affected  Public:  Business  or  other  for- 
profit; 

Number  of  Respondents:  62; 

Total  Annual  Responses:  327; 

Total  Annual  Hours:  11,600. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  papeTWork  collections 
refenrenced  above,  access  HCFA's  Web 
Site  address  at  http://www Jic&.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperworic^c£a.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Muyland  21244-1850. 


Dated:  August  2, 1999. 
John  Parmigiaiu, 

Manager,  HCFA  Office  of  Information 
Services,  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  9»-20624  Filed  &-10-99;  8:45  am] 
BRUNO  COOE  4iaiM»-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Adniinietrallon 

Ajency  hiloi'iiietlon  CoHecllon 
ActMIlM:  Submission  for  0MB 
Review;  Commsnt  Rsqusst 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  widi  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 


PropoMd  Project:  Pn^ect  To  Anen 
Ethnidty/Race  and  Services  to  Bi/ 
Multilingual  Populations  in  Community 
Health  Centers— NEW 

The  Office  of  Minority  and  Women's 
Health  (OMVm)  in  the  Biueau  of 
Primary  Health  Care  (BPHC),  Health 
Resources  and  Services  Administration 
(HRSA),  recognizes  that  full 
understanding  of  the  ethnicity  of  clients 
and  providers  and  the  provision  of 
language  appropriate  services  are  vital 
to  guaranteeing  full  and  efiiactive  health 
care.  OMWH  proposes  to  conduct  a 
voluntary  survey,  the  purpose  of  which 
will  be  two-fold:  (1)  To  obtain  detailed 
data  on  the  ethnic/racial  composition  of 
health  center  users  and  providers,  and 
(2)  to  collect  information  about  the 
composition  and  provision  of 
bimultilingual  services.  This 
information  will  be  collected  JGrom  a 
sample  of  approximately  128  health 
centers. 

These  data  will  provide  HRSA  with 
information  which  will  be  used  to  make 
resource  and  staffing  decisions  related 
to  reducing  barriers  to  health  care  often 
faced  by  ethnic/racial  minorities  an  by 
non-  or  limited-English-speaking 
populations. 

The  burden  estimate  for  this  project  is 
follows: 


Fonn 

Number  of 

Responses 
per  respond- 
ent 

Total 
responses 

Hours  per 
response 
(mmutas) 

Total  hour 
burden 

respondents 

Survey        

128 

1 

128 

20 

42 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Room  10235, 
Washington.  D.C.  20503. 

Dated:  August  3, 1999. 
Jane  Harriatm, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  99-20660  Filed  8-10-99;  8:45  am] 

BUJNO  COOe  41W-1S-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

mnoe  of  inipecior  uenersi 

Program  Exckisione:  July  1999 

agency:  Office  of  Inspector  General, 

HHS 

ACTION:  Notice  of  program  exclusions. 


During  the  month  of  July  1999,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
pajnnents  will  be  made  for  items  and 
services  provided  by  that  exchided 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  state 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


ACOSTA,  JORGE  LUIS  

08/19/1999 

EGLIN  AFB.  FL 

ADAMS,  HANNAH 

08/19/1999 

N  MIAMI  BEACH,  FL 

ALONSO,  EMMA 

08/19/1999 

MIAMI,  FL 

BRUMFIELD,  RAMONA  K  ST 

JULIEN 

08/19/1999 

ORANGE.  TX 

CABRERA.  RICHARD 

08/19/1999 

HIALEAH,  FL 

CAJETE,  SALVADOR  

08/19/1999 

MIAMI,  FL 

CAhTTINE.  SANDRA  A  

08/19/'1999 

CUFTON  PARK,  NY 

CLOUD,  DAVID  WAYf4E 

08/19/1999 

BEAUMOffT.TX 

DE  LA  ROSA,  AIOA  VEGA 

08/19/1999 

MARIANNA,  FL 

DELGADO.  JOEL 

08/19/1999 

MIAMI.  FL 

DIEGUEZ,  JUAN  MIGUEL  

08/19/1999 

HOaYWOOD,  FL 

DIEGUEZ,  ARMANDO  

08/19/1999 

MIAMI,  FL 
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Subject,  city,  state 


D.  MONT,  KAREN  B 

1 VINSLOW.  ME 
F :  RRIS.  MILES 

1 JARASOTA,  FL 
F I  ;LX>S.  FELISHA  D  

1 5T  LOUIS,  MO 
FJERTES,  SYLVANNA 

MAYTE  

HIALEAH,  FL 
G*SEL.  ALAN  

I  <IAMI,  FL 
G:*.DMAN,  NORMAN  

IIISKAYUNA,  NY 
GC  iNZALEZ.  JORGE  LUIS 

MIALEAH,  FL 
GONZALEZ.  ALBERTO  

MIAMI,  FL 
HlRPER.  JANELLA 

COLUMBUS,  OH 
H^RRELL-HOUSE,  DELORES 

FAYETTEVILLE.  GA 
H  ERNANDEZ,  GABRIELA  M  ... 

MIAMI,  FL 
H:  USE,  ROBERT 

lAYETTEVILLE.  GA 
H .  SSAIN,  RUQAIYA  

I  'LANO,  TX 
J>i.lL,ADDAE  

rORT  SMITH,  AR 
JOHNSON,  FELENCIA  

( ARMINGTON,  NM 
UkVRENCE,  JULES 

.ESUP,  GA 
LI .  =S.  SANDRA  RENEE  

t  ATESVILLE,  AR 
MIRTIN.  KAREN  

J  COTIA,  NY 
MITAUTIA,  BEPER  

i  EATTLE.  WA 
M :  MOIETA.  CESAR 

^UGUSTO  

MIAMI,  FL 
M.RILLO,  LUIS 

MIAMI.  FL 
Pi^)4IDIMUKKALA,  VIJAY 

rUMAR  

!  OISON,  NJ 
Pa  «3.  SHING  YIP  

t  RLINGTON,  TX 
PirrMAN.  LINDA  BALD 

PHILADELPHIA,  PA 
Pl^H,  NAKISHA  ANN  

■fENSLEY,  AR 
PfllCE,  SHIRLEY  

3RYAN,  TX 
RI3HARDS0N,  CHERYL  E  

^WESTMINSTER,  MD 
Rli»  5T.  PAMELA  EILEEN  

300NEVILLE,  AR 
SANCHEZ,  ORLANDO 

UARIANNA,  FL 
SCHAPIRA,  HENRI  J 

/^ST  HAVEN.  CT 
STAFFER,  ARREN  KAY 

^LE,  OR 
SM  TH.  TOMAS  GREENE 

:enver,  CO 

STiflONG,  DIANE 

ATLANTA.  GA 
Si  ITAN,  ISAAC  AARON 

yEWROCHELLE.  NY 
TH<  )MAS.  ELBERT  EDWARD 

I 


Effective 
date 


08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 


Subject,  city,  state 


SEAGOVILLE.  TX 
TURNER,  CAROL  

PEKIN,  IL 
URQUIJO,  JOHN  (JUAN) 

MANUEL  

MIAMI,  FL 
URQUIJO.  GUSTAVO 

ADOLFO  SR  

PENSACOLA,  FL 
VALERO,  RALPH  

HIALEAH.  FL 
VOYE,  ROBERTA  

WEST  PARIS,  ME 
WILBANKS.  DONNIE  JO  ... 

HOUSE  SPRINGS.  MO 
ZOLTKOWSKI,  MARIANNE 

GANSEVOORT.  NY 


Effective 
date 


08/19/1999 

08/19/1999 

08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 


FELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 


KERR,  MICHAEL  T  

MORGANTOWN,  WV 


08/19/1999 


FELONY  CONTROL  SUBSTANCES 
CONVICTION 


ADDISON,  JANET 

08/19/1999 

GRAMPIAN,  PA 

GUPTA,  ANIL  

08/19/1999 

MT  VERNON,  IL 

HORNOR,  AVIS  ANN 

08/19/1999 

MANSFIELD,  AR 

NOVAK.  FREDDIE  PATRICK  .. 

08/19/1999 

PORTLAND,  OR 

SEITZINGER,  STEVEN  L  

08/19/1999 

ASHLAND,  PA 

WEST,  NADENE  M  

08/19/1999 

GREENSBURG.  PA 

PATIENT  ABUSE/NEGLECT  CONViCTK)NS 


ALMEIDA.  ALLAN  

08/19/1999 

MIDOLETOWN,  Rl 

ANDERSON,  LEANNA 

08/19/1999 

MCCOLL,  SC 

ARAGON,  MARIO  

08/19/1999 

PROVO.  UT 

BACHMAN.  KIMBERLY  K 

08/19/1999 

COLUMBUS,  OH 

BETHEA,  HOWARD  MICHAEL 

08/19/1999 

MAUMELLE,  AR 

BISHOP,  ADAM  WESLEY  

08/19/1999 

HELENA,  OK 

BROWN,  LOIS  REESE  

08/19/1999 

LAPLACE,  LA 

COCKRELL,  BRUCE 

08/19/1999 

SALISBURY,  MO 

DALKA.  PATRICK  

08/19/1999 

RHINELANDER.  Wl 

ELLIS,  HELEN  ..: 

08/19/1999 

SPARTANBURG,  SC 

FLADGER,  MARY  ANN  

08/19/1999 

FORK,  SC 

FLETCHER,  HARVEY  G 

08/19/1999 

DELHI,  LA 

HARRIS,  ROSIE 

08/19/1999 

PITTSBORO.  MS 

HILLIE,  VAN  

08/19/1999 

MERIDIAN.  MS 

HUNT,  LATRENA  HERSEY  

08/19/1999 

MERIDIAN,  MS 

HUSEAS,  SUZANNE 

08/19/1999 

Sutjject,  city,  state 


GREENBRIER,  AR 
HUTCHINS,  GLORIA  

KOSCIUSKO,  MS 
JACKSON,  ALECIA  RENEE 

PORT  ARTHUR,  TX 
JACKSON,  TRACY  M  

DAYTON,  OH 
KNIGHT,  LONNIE  RICHARD 

PAULS  VALLEY,  OK 
LASTER,  JOYCE 

MORTON.  MS 
LEE,  MICHAEL  ANTHONY  .. 

WASHINGTON,  DC 
LESURE.  TASHA  

NEW  ALBANY,  MS 
LEWIS.  CLINTON  A  III  ._ 

ELGIN,  SC 
MOORE,  ODESSA 

GRENADA,  MS 
POWELL,  FRANCIS  MARIE 

TAFT,  OK 
RAMIREZ.  FERNANDO  

SALT  LAKE  CITY,  UT 
THOMAS,  PATRICIA  FA  YE  . 

JESSUP,  MD 
UHLENBERG,  CAROLYN  L  . 

MOUNTAIN  HOME.  AR 


Effective 
date 


08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
06/19/1999 
08/19/1999 
08^9/1999 
08/19/1999 
08/19/1999 


CONVICTION  FOR  HEALTH  CARE  FRAUD 


MEDINA.  ARGENTINA 

08/19/1999 

MIAMI.  FL 

MEDINA.  MARIA  

08/19/1999 

MIAMI.  FL 

MEJIA.  AGRIPINA .». 

08/19/1999 

MIAMI,  FL 

MEJIA,  ADOLFO  

08/19/1999 

MIAMI,  FL 

OCHOA,  GERARDO  

08/19/1999 

MIAMI,  FL 

UCENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


AGRO.  LINDA  

08/19/1999 

MILFORD,  CT 

ALDAN,  VICENTE  SABLAN 

08/19/1999 

SAIPAN.  CA 

ALLEN,  TINA  MARIE  

08/19/1999 

SAN  FRANCISCO,  CA 

AMBURGEY,  KAREN  SUE  

08/19/1999 

SPANISH  FORT,  AL 

AMMONS,  MICHAEL  LEE  

08/19/1999 

ENTERPRISE,  AL 

BABALOLA,  ADEBOWALE  A  .. 

08/19/1999 

PROVIDENCE,  Rl 

BALLARD,  BEVERLY  KAY  

08/19/1999 

TUSCUMBIA.  AL 

BALZORA,  JACQUEUNE  VE- 

Utllb  

08/19/1999 

ELMHURST,  NY 

BAPTISTE,  OUETLIE  F  JEAN 

08/19/1999 

BROOKLYN,  NY 

BARKER,  LESIA  NELL  

08/19/1999 

RED  BAY.  AL 

BARLOW,  CHARLENE  MARIA 

08/19/1999 

MACON,  GA 

BATES,  ALCIE  MARIE 

06/19/1999 

TRUSSVILLE,  AL 

BATZ,  ELIZABETH  ANA  

08/19/1999 

SUNNYVALE.  CA 

BEHLKE,  KATHLEEN 

FLAHERTY  

08/19/1999 
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Subiect.  city,  state 


HONESOALE,  PA 
BHUTA.  JAGDEEP  V 

JACKSONVILLE,  PL 
BITONTI,  JENNIFER 

BfllGHTWELL 

BELLE  VERNON,  PA 
BLAIR,  JOY  L  DUNCAN  

BIRMINGHAM,  AL 
BLUBAUGH,  VICTORIA  G 

BELMONT,  NH 
BOWERS,  CANOICE  DIANE  .. 

FLORENCE,  AL 
BREZEL,  BRUCE  S  

SHELTON,  WA 
BRODIE,  WADE  MARTIN  

ATLANTA.  GA 
BROOKS.  AUCEMAE 

PROVIDENCE.  Rl 
BROWN,  MARY  FRANCES 

MANGAN  

SAVANNAH.  QA 
BROWN,  TANYA  EDW1NA  

NEWTON,  AL 
BURGESS,  CLAUDE  

SACRAMENTO.  CA 
BUTTS.  KENNETH  C 

WARRENTON,  VA 
CADET.  MARIE  HERNANTE  .. 

JAMAICA,  NY 
CAHN.  ELLSWORTH  G 

ALBANY,  NY 
CALABRESE.  PAUUNE 

WPITTSTON.PA 
CASSANI.  JILUAN  B  

ARUNGTON.VT' 
CAUSEY.  DBINIS  MICHAEL  . 

SAN  FRANCISCO,  CA 
CAVANAGH.  JAMES  G  

HAWTHORNE,  NV 
CAVARRETTA.  KATHRYN  

S  DAYTONA.  FL 
CAWLEY,  JENNIFER  M 

GREENFIELD,  NH 
CENAC,  PAUL  EDWARD  

BELUNGHAM.  WA 
CHARLES.  GUYLENE  

BROOKLYN.  NY 
CHARRON.  KATHIE  NADEAU 

JERK)HO,  VT 
CLEMENT,  MICHAEL 

DARREN  

BRENTWOOD,  CA 
COLE.  MARY  E  WETTACH  ... 

ST  AUGUSTINE.  FL 
CONINE.  AGNES  ANN  

RUSSELLVILLE.  AL 
CONLEY-BENJAMIN.  GAYLE 

LOUISE 

ELMIRA,NY 
CRAWFORD.  CAROL  A  

PITTSBURGH,  PA 
CRISWELL-POITIER. 

FRANCES  L 

OAKLAND.  CA 
CROUDY,  TROY  R  

LYNCHBURG,  VA 
DAVID,  NICOLE  

ROSEDALE.  NY 
DAVIS,  MARY  BETH 

GRAFTON,  WV 
DEAL.  MICHELLE  S 

NORFOLK.  VA 
DIUGUID,  DENISE  LEIGH  


Effective 


Subject,  city,  state 


oe/19/1999 

08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
06/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
06/19/1999 
08/19/1999 
06/19/1999 
08/19/1999 
08/19/1999 
06/19/1999 

06/19/1999 
08/19/1999 
08/19/1999 

06/19/1999 
06/19/1999 

08/1 9h  999 
06/19/1999 
08/19/1999 
08/19/1999 
06/19/1999 
06/19/1999 


BIRMII^HAM,  AL 
DOBYNS,  DONALD  RAOUL  .... 

MARINA.  CA 
DOMINIGUE,  MARLENE  

BROOKLYN.  NY 
DOYLE,  MICHAEL  

WATERBURY,  CT 
DRUMMOND,  KIMBERLY  ANN 

JASPER,  AL 
DWIGHT,  DAVID  J  

NORTHAMPTON,  MA 
EASTERLING,  JESSICA  C 

SANDERS  

BRYAN.  GA 
EBBITT,  DIANE  M 

WEST  MIFFUN.  PA 
EDWARDS.  MINITA  EILEEN 

CARROLL  

ANNISTON,  AL 
ELETU,  MICHELLE  BURNS  .... 

PROVIDENCE,  Rl 
ELLOTT.  WANDA  J  ROBIN- 
SON   

BIRMINGHAM,  AL 
EMMANUEL.  CARLINE 

BRENTWOOD.  NY 
END,  LINDSAY  JEAN  

SAN  FRANCISCO.  CA 
ERICKSON,  CLAYTON  D  

SEATTLE,  WA 
EVANS,  ELIZABETH  ANN  

LODI.  CA 
FLEURANTIN.  MICHELINE  

BROOKLYN,  f»(Y 
FOOT,  DIANE  U 

SPRINGFIELD,  IL 
FOXHALL,  PAMELA  LOUISE 

AUTREY 

FRISCO  CITY,  AL 
FUQUA.  FRANCES  LEE 

LANCASTER,  CA 
GANTHIER,  GHISLAINE 

BROOKLYN,  NY 
GARCIA,  RAMON  G  

TAMPA.  FL 
GARCIA,  PHILIP  ALAN 

MODESTO,  CA 
GOLBACH,  DEBORAH  J  WIL- 
LIAMS  

CUMMII^,  GA 
GONSALVES,  NATALIA  

SAN  FRANCISCO,  CA 
GRENIER.  MARCELLE 

BURLINGTON.  CT 
GWATHNEY,  BRENDA 

CAROL 

HUNTSVILLE.  AL 
HAAS,  JOSEPHINE  MARY 

SACRAMENTO,  CA 
HAGGERTY,  LOIS  G  

MANCHESTER,  NH 
HARBUT,  BRENDA  JOYCE  .... 

LANETT.AL 
HARDING,  ESSIE  RUTH 

O'NEAL  

BIRMINGHAM,  AL 
HARRIS,  CHARLOTTE  S 

JACKSONVILLE,  FL 
HARRISON,  ELIZABETH  MER 

EDITH 

LANDRUM,  SC 
HART,  GORDON  KEITH 

PETALUMA.  CA 


Effective 
date 


Subject,  city,  state 


08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 
06/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 

06/19/1999 
08/19/1999 


HEATON,  KAREN  E 

ATLANTA,  IL 
HENDRICKS,  LISA  M  

PETERBOROUGH.  NH 
HENOWITZ,  MAURICE  M 

HAMDEN,  CT 
HUBERT,  YVETTE  L 

BRADLEY,  IL 
HUGHES,  KATHLEEN  

RENO,  NV  . 
HUSAIN,  ZAFARUL 

CORONA,  CA 
JACQUES,  JACQUELINE  ....... 

BROOKLYN.  NY 
JEAN-BAPTISTE.  MARIE 

JOSE 

BROOKLYN,  NY 
JEAN-FELIX.  LEA  

BROOKLYN.  NY 
JEAN-PAUL,  MONIQUE 

BROOKLYN.  NY 
JENKINS,  HIRAM  JAMES 

SUISUN  CITY,  CA 
JERJEES.  NUJIM  ALDEEN  A 

BERWYN,  IL 
JOHNSON.  KAREN  M  

PROVIDENCE,  Rl 
JONES.  T06IN  JACK  

BOYDTON.  VA 
JONES,  SONJA 

CHICAGO.  IL 
JUCKEL.  JANICE  L 

ANCHORAGE,  AK 
KOSIN,  MARGARET 

HOFFMAN  ESTATES,  IL 
KULESZA.  SHAWN  J 

CHICAGO.  IL 
KULICK,  DANIEL  H 

FT  MYERS,  FL 
KUZMAN,  JOHN  H 

EDGEWOOO,  KY 
LANE,  MAUREEN  A 

BLOOMINGTON,  IL 
LAROCHE.  MARIE  FREDINE 

BROOKLYN,  NY 
LATHE,  BARBARA  J 

NEWPORT,  VT 
LEE,  GERMAINE  DOL^  

FARMVILLE,  VA 
LENAHAN,  GERALD  SCOTT 

PEEKSKILL,  NY 
LERMA.  MARY 

FRANKLIN  PARK,  IL 
LESPIER,  MARY  KATHLEEN 

STOCKTON.  CA 
LK3HT.  HOWARD  WAYNE  .... 

SANTA  ROSA.  CA 
LOBBATO.  VINCENT  J  JR  .... 

NEW  YORK,  NY 
LOVE,  MARGARET  A 

JOUET,  IL 
LUKOVSKY.  MICHAEL 

PETROVKJH  

BROOKLYN.  NY 
MABON.  MICHELLE  

COUNTRY  CLUB  HILLS,  IL 
MAIGNAN.  CONSTAffT 

CAMBRIA  HGTS,  NY 
MALLIET,  KRISTINE  MARIE 

BOURBONNAIS,  IL 
MARES,  LESLIE  DELIA  MAR- 
TIN   

LAWRENCEVILLE.  GA 


Effective 


08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
06/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 
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Siit)ject,  city,  state 


M^TER,  MARGARET  LOUISE 
ACAVILLE,  CA 

MAfTHIS,  MICHAEL  ROY  

lAGNOLIA.  MS 
MAN'S.  SHEILA  DENISE 

ANDY 

WRENCEVILLE,  GA 
MdALLESTER.  ESLIE  E  WIL- 
MS   

lUGUSTA.  GA 

MCiAVOY,  DAVID  M 

LDSMAR,  FL 

RACKEN,  ROBERT  

EBRON,  CT 
MCk=ARLAND,  JAMES  ALAN  ... 
lUBURN,  CA 

MtlGAREJO,  PABLO  E 

LANDO.  FL 
MQ^VEILLE,  MARIE  CARMEN 
lOOKLYN,  NY 

MliER,  GEORGE  W  

lAMI,  FL 

MlJORD,  IRLANDE  

OOKLYN,  NY 

INA.  MIMOSE  

LYN,  NY 

RE,  GWENDOLYN  

ICAGO,  IL 

nSWman,  la  von 

PA,  CA 

SUZE  M 

LYN,  NY 

M,  CYNTHIA  DENISE  

ANTONIO,  TX 

ASH,  BERNARD- S  

YTONA  BEACH.  FL 

FRY,  SUZANNE  

OSSIPEE,  NH 
ERNESS,  SABRA 

NEEN  

lYSTAL  SPRINGS,  FL 

LES,  LALENA  

N  DIEGO,  CA 
PHILIPS,  JOHN  ALDRICK  III 
qONYERS,  GA 

PltJ^RE,  LUDE 

lOOKLYN,  NY 

PIMG.  VICKIE  BELL 

ARK,  CA 

$,  RITA  K  

Y  CITY,  IL 

ES,  CARLENE  B  

FRANKFORT,  IL 

SEY,  SHERI  MARIE 

LINAS,  CA 

W,  KATHERINE  E  

ICAGO,  IL 

ENTHAL,  JUDITH  Z  

PERSBURG,  PA 

S.  ANNETTA 

OFORD,  IL 

-JEAN.  MARIE  GEHANE 
MAICA,  NY 

HEZ,  CARMENZA  J  

ENE,  NH 

LLI,  MARIE  JOSE 

USHING,  NY 

PIRO,  JEFFREY  S 

ANDOVER,  MA 

EHAN,  JOHN  P 

OA  BEACH,  FL 
BIN,  SHAROLYN  JOYCE 
SMOND  


Effective 
date 


08/19/1999 
08/19/1999 

08/19/1999 

08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 
08/19/1999 

08/19/1999 


Subject,  city,  state 

Effective 
date 

FRESNO.  CA 

SMITH.  MAUREEN  BRIDGETT 

08/19/1999 

DICKINSON.  TX 

SMOOT,  CASSANDRA  L 

08/19/1999 

HARVEY,  IL 

STANZIONE,  KATHLEEN  M  .... 

08/19/1999 

WARREN,  Rl 

STEWART.  JAMES  A  

08/19/1999 

LOS  ANGELES.  CA 

STEWART.  CHERYL  ANN 

08/19/1999 

MODESTO,  CA 

SWAILS,  KELLEY  RENEE 

08/19/1999 

LOWELL,  FL 

SWEATT,  DEBRA  DIANE 

08/19/1999 

LOS  ALAMITOS,  CA 

TALBOT,  KIMBERLEE  

08/19/1999 

BELLEVILLE,  IL 

TAYLOR,  LINDA  LOUISE  

08/19/1999 

SAN  FRANCISCO,  CA 

THOMAS,  BRENDA  LEE      

08/19/1999 

W  BRATTLEBORO,  VT 

THOMPSON,  RHONDA  Y 

08/19/1999 

JOUET,  IL 

TURNER,  MERLINE  ELIZA- 

BETH  

08/19/1999 

S  OZONE  PARK,  NY 

TURNER,  JUDITH  ANN  

08/19/1999 

HAMBURG,  NY 

UHLIG,  DONNA  D 

08/19/1999 

WILTON,  CA 

VORREYER,  RICHARD  DAN- 

IEL  

08/19/1999 

FORT  VALLEY,  GA 

WADLINGTON,  STEPHEN 

DAVID  

08/19/1999 

TUSCALOOSA,  AL 

WAGERS.  AARON  K  

08/19/1999 

EL  CAJON,  CA 

WEASE,  PATRICIA  

08/19/1999 

JACKSONVILLE,  IL 

WEATHERILL,  LAURENCE 

JOSEPH  

08/19/1999 

YUBA  CITY,  CA 

WHITMAN,  GAIL  

08/19/1999 

DANBURY,  CT 

WOLFE,  PEGGY  J 

08/19/1999 

GUIN,  AL 

WRIGHT,  JOAN  WINIFRED  .... 

08/19/1999 

NEW  YORK,  NY 

YASSA.  NOREEN  ....;..:™..;..;... 

08/19/1999 

BRONX,  NY 

YOUENS.  ROBYN  CLARE  

08/19/1999 

SAN  JOSE.  CA 

FEDERAL/STATE  EXCLUSK)N/ 
SUSPENSION 


BARRETT,  MARILYN 
VEAZIE.  ME 


08/19/1999 


OWNEO/CONTROLLED  BY  CONVICTED/ 
EXCLUDED 


AMERICAN  DIAGNOSTIC  EX- 

PRESS   

08/19/1999 

EGLIN  AFB.  FL 

ATLANTA  X-RAY.  INC  

08/19/1999 

CONYERS,  GA 

BALANCED  LIVING  COUN- 

SELING   

08/19/1999 

CLIFTON  PARK.  NY 

CHIROPRACTIC  HEALTH  & 

WELLNESS 

08/19/1999 

Subject,  city,  state 

Effective 
date 

MILWAUKEE,  Wl 

CMC  MEDICAL  CARE,  INC 

08/19/1999 

MIAMI,  FL 

D  &  L  MEDICAL  SERVICES, 

INC 

08/19/1999 

MIAMI,  FL 

G  &  M  INTERNATIONAL,  INC 

08/19/1999 

BROOKLYN,  NY 

GU  MEDICAL.  INC 

08/19/1999 

MIAMI.  FL 

J  &  L  SERVICES,  INC  

08/19/1999 

HIALEAH.  FL 

MOBILE  IMAGING  SERVICES 

08/19/1999 

DENTON,  TX 

PHYSICIANS  SERVICE 

GROUP.  INC 

08/19/1999 

MIAMI,  FL 

«# 

PROFESSIONAL  MEDICAL 

BILLERS  

08/19/1999 

DENTON,  TX 

PROGRESSIVE  CARE  MED  & 

SURGICAL 

08/19/1999 

MARIANNA,  FL 

SHAWN  JONAS  CHIRO- 

PRACTIC  

08/19^1999 

KENT.  WA 

TENDER  LOVING  CARE 

HOME  HEALTH  

08/19/1999 

BATON  ROUGE,  LA 

WALLACE  CHIROPRACTIC 

CENTER  

08/19/1999 

ARTESIA,  NM 

DEFAULT  ON  HEAL  LOAN 


CHA.  CHRIS  S  .- 

08/19/1999 

GARDEN  GROVE,  CA 

MCALEES,  RAYMOND  M 

08/19/1999 

N  PALM  BEACH.  FL 

% 

MCCARTHY.  MARK  G 

08/19/1999 

BLAINE,  MN 

• 

MCMORRIS,  BRUCE  

08/19/1999 

LONG  BEACH.  CA 

MOLINA,  ROLANDO  J  

08/19/1999 

MIAMI.  FL 

MOORE.  CHARZETTA  

08/19/1999 

DETROIT,  Ml 

NETT,  MICHAEL  L 

08/19/1999 

KINGSFORD.  Ml 

NEWBERRY-WALKER,  PATRI- 

CIA J  

08/19/1999 

NASHVILLE,  TN. 

NEWSOME,  RAYMOND  E 

08/19/1999 

DE  SOTO.  TX 

REED.  DAVID  E  

08/19/1999 

NEW  ORLEANS.  LA 

SAHM,  ROGER  A  

08/19/1999 

SNOHOMISH,  WA 

SAINT-PHARD.  GUERCY 

08/19/1999 

MASSAPEQUA,  NY 

SANTAYANA.  SUSAN  A 

08/19/1999 

MIAMI.  FL 

TRINITY  CHIROPRACTIC 

CENTER  

08/19/1999 

E  ELLIJAY.  GA 

VU.  GIANG  H  

08/19/1999 

ANAHEIM,  CA 

WEISMAN.  ANNETTE  F  

08/19/1999 

MOUNT  SHASTA,  CA 

WOODWARD,  DAVID  R  

08/19/1999 

WILLIAMSBURG.  VA 
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Dated:  August  2, 1999. 

Joanne  Lanahan, 

Director.  Health  Care  Administrative 
Sanctions,  Office  of  Inspector  General. 

|FR  Doc.  99-20750  Filed  S-10-99:  8:45  am] 

MLUNG  CODE  41S0-04-P 


DEPARTMENT  OF  THE  INTERIOR 
BweMj  of  Land  MMMyoment 

[WO  310 1310  03-2410;  0MB  Approval 
Numbw  1004-0145] 

Information  Collactlon  SutNnHted  to 
thaOHIoaof  ManaQamant  and  BudQat 
•or  iiaviaw  unoar  ina  rapanvorK 
Reduction  Act 

The  proposal  for  the  collection  of 
infbnnation  listed  below  has  been 
submitted  to  the  OfBce  of  Management 
and  Budget'fbr  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  On  June  11, 
1999,  the  Bureau  of  Land  Management 
(BLM)  published  a  notice  in  the  Federal 
Ragiater  (64  FR  29334)  requesting 
comments  on  the  collection.  The 
commmt  period  ended  August  2, 1999. 
No  comments  were  deceived.  Copies  of 
the  proposed  collection  of  information 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  OfBce  at  the 
telephone  number  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maYimum 
consideration,  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
OfBce  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0160),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630) 
1849  C  St.,  NW,  Room  401  LS  Bldg., 
Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  asstunptions  used; 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic. 


mechanical,  or  other  forms  of 
information  technology. 

Title:  Oil  and  Gas  Exploration  and 
Leasing. 

OMB  Approved  Number:  1004-0145. 

Abstract:  Respondents  supply 
information  that  will  be  used  to 
determine  the  eligibility  of  an  applicant 
to  hold,  explore  for,  and  produce  oil  and 
gas  on  Federal  lands.  The  information 
supplied  allows  the  Bureau  of  Land 
Management  to  determine  whether  an 
applicant  is  qualified  to  conduct 
exploration  and  leasing  activities  and  to 
hold  a  lease  to  obtain  a  benefit  under 
the  terms  of  the  Mineral  Leasing  Act  of 
1920. 

Form  Number:  N/A. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals,  small  businesses,  and  oil 
and  gas  exploration  and  drilling 
companies. 

Estimated  Completion  Time:  1  hour. 

Annual  Responses:  1,400. 

Aimual  Burden  Hours:  1,400. 

Bureau  Clearance  Officer:  Carole  J. 
Smith  (202)  452-0367. 

Dated:  August  3, 1999. 
Carole  J.  &nitli. 

Bureau  Clearance  Officer. 

[FR  Doc.  99-20626  Filed  8-10-99;  8:45  am] 

BNJJNQ  CODE  4310-M-M 


DEPAFTTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[NM  93&-1430-01 ;  NMNM  92938] 

Order  Providing  for  tlw  Opening  of 
PuMic  Land  In  Catron  County,  NM 

agency:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  order  will  open  22.50 
acres  which  were  segregated  for  an 
exchange  under  the  Federal  Land  Policy 
and  Management  of  1976  (43  U.S.C. 
1716),  as  amended  to  the  operation  of 
the  public  land  laws  and  the  general 
mining  laws.  The  exchange  was 
consummated  and  this  land  was  not 
conveyed  out  of  Federal  ownership  and 
needs  to  be  opened  to  entry.  The  land 
is  described  as  follows: 

New  Mexico  Principal  Meridian 

T.  10  N.,  R.  13  W., 
Sec.  24,  W»/j1SEV4NEV4  and 

SWV4SEV4SEV4NEV4. 
Containing  22.50  acres. 

EFFECTIVE  DATE:  September  10, 1999. 
FOR  FURTHER  MNFORMATKW  CONTACT: 
Jeanette  Espinosa,  BLM,  New  Mexico 
State  Office,  P.  O.  Box  27115,  Santa  Fe, 
NM  87502-0115,  (505)  438-7597. 


At  10  a.m.  on  September  10, 1999  the 
land  will  be  open  to  appropriation 
imder  the  public  land  laws  and  mining 
laws,  subject  to  valid  existing  rights  and , 
any  other  segregation  of  record. 

Dated:  August  2, 1999. 
Richard  A.  Whidey, 
Acting  State  Director. 

[FR  Doc.  99-20740  Filed  8-10-99;  8:45  am) 
aiLUNQ  COOE  431»-FB-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parl(  Sarvica  Kalolto- 
Honokohau  National  HMorlcal  Parte 
Advlaory  Commiaaion;  Notica  of 
MaaUng 

Notice  is  given  in  accordance  with  the 
Federal  Advisory  Committee  Act  that  a 
meeting  of  the  Na  Hoapili  o  Kaloko 
Honokohau,  Kaloko  Honokohau 
National  Historical  Park  Advisory 
Commission  will  be  held  at  lo  a.m.  to 
12  noon,  September  4, 1999,  at  the  King 
ICamehameha's  Kona  Beach  Hotel, 
Hawaiian  Resource  Center,  Kailua-Kona, 
Hawaii. 

Superintendent's  and  Committee 
Reports  wiU  be  presented. 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  dociunentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission.  A  transcript  will 
be  available  after  October  15, 1999.  For 
copies  of  the  minutes,  contact  the 
Kaloko-Honokohau  National  Historical 
Park  Superintendent  at  (808)  329-6881. 

Dated:  July  30, 1999. 
Bryan  Harry, 

Superintendent,  Pacific  hlands  Support 
Office. 

[FR  Doc.  99-20641  Filed  8-10-99;  8:45  am] 
BHXMQ  COOE  4310-70-H 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Manzanar  Nattonal  HIatorIc  Site 
Advlaory  Conuniaakm;  Notica  of 
Maatbig 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Manzanar 
National  Historic  Site  Advisory 
Commission  will  be  held  at  2  p.m.  on 
Friday,  August  27, 1999,  at  the  Japanese 
American  National  Museum,  369  East 
First  Street,  Los  Angeles,  California,  to 
hear  presentations  on  issues  related  to 
the  planning,  development,  and 
management  of  Manzanar  National 
Historic  Site.  The  meeting  will  be  held 
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I  second  floor  Education  Center,  in 
^toric  Building,  First  and  Alameda 

St. 

le  Advisory  Commission  was 
ablished  by  Public  Law  102-248,  to 
and  consult  with  the  Secretary  of 
tl^^  Interior  or  his  designee,  with  respect 
to  the  development,  management,  and 
ii  terpretation  of  the  site,  including 
pi  f  paration  of  a  general  management 
p.  in  for  the  Manzanar  National  Historic 
Site. 

Members  of  the  Commission  are  as 
fc  llows: 

Rope  Ochi,  Chairperson 
^  illiam  Michael,  Vice  Chairperson 
Kafth  Bright 
Martha  Davis 
Spje  Kunitomi  Embrey 
G^i|in  Matsuda 
Vanon  Miller 
M^sOkui 
G  enn  Singley 
R  thard  Stewart 

The  main  agenda  items  at  this 
m  ^ting  of  the  Commission  will  include 
tb^  following: 

11)  Status  report  on  the  development 
oj  Manzanar  National  Historic  Site  by 
Si  liperintendent  Ross  R.  Hopkins. 

(2)  General  discussion  of^ 
miscellaneous  matters  pertaining  to 
fiiture  Commission  activities  and 
M4nzanar  National  Historic  Site 
development  issues. 

l)  Public  comment  period. 

"  is  meeting  is  open  to  the  public.  It 

|1  be  recorded  for  documentation  and 
ribed  for  dissemination.  Minutes 
le  meeting  will  be  available  to  the 
slic  after  approval  of  tho,  full 

^tnmission.  A  transcript  will  be 
ay^lable  after  October  1, 1999.  For  a 
copy  of  the  minutes,  contact  the 
Stiiberintendent,  Manzanar  National 
Historic  Site,  PO  Box  426, 
Iqdependence,  CA  93526. 

)ated:  July  30, 1999. 
R^  R.  Hopkins, 
Sitperintendent.  Manzanar  National  Historic 

IFR  Doc.  99-20640  Filed  8-10-99;  8:45  am) 
CODE  4310-7IM> 


ARTMENT  OF  THE  INTERIOR 

Park  Service 

'  Commiaalon  for  ttte  San 
FMnciaco  Maritime  National  Historical 
PMg  Public  Meeting 

enda  for  the  August  25, 1999  Public 
J  of  tlie  Advisory  Commission 
^^the  San  Frandsco  Maritiine 
N«boiial  Historical  Park,  Public 
Nfaetiiig,  Presidio  Golden  Gate  Clvh, 
If :  DO  a.m.-12:30  p.m. 

1( ;  DO  a.m. 


Welcome— Neil  Chaitin,  Chairman 
Opening  Remarks — Neil  Chaitin, 
Chairman 
10:15  a.m. 
Update — General  Management  Plan, 
Phase  n  Implementation,  William 
Thomas,  Superintendent 
10:30  a.m. 
Update — Haslett  Warehouse,  Stephen 
Crabtree,  Concession  Program, 
Management 
10:45  a.m. 
Status — SAFR  Space  needs  for: 
Building  E,  Tom  Mulhem,  Museum 
Services  Manager 
11:00  a.m. 
Status — Ship  Preservation  Update, 
Vfayne  Boykin,  Ships  Manager  & 
Staff 
11:15  a.m. 
Status — ^Volimteer  Program,  Sue 
Schmidt,  Volunteer  Coordinator 
11:30  a.m. 
Update — National  Maritime  Museum 
Association  Projects,  Kathy  Lohan, 
Chief  Executive  Officer 
11:45  a.m. 
Update — Associates  of  the  National 
Maritime  Museum  Library,  Peter 
Evans,  President,  Library  Associates 
12:00  p.m. 

Public  Comments  and  Questions 
12:15  p.m. 

Agenda  items/Date  for  next  meeting 
William  G.  Thomas, 
Superintendent. 
(FR  Doc.  99-20642  Filed  8-10-99  8:45  amj 

BILUNO  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
ttie  Possesskm  of  ttw  Soutii  Dakota 
State  ArciUMOtogical  Researcli  Center, 
RapM  City,  SD 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  the  possession  of  the 
South  Dakota  State  Archaeological 
Research  Center,  Rapid  City,  SD. 

A  detailed  assessment  of  the  human 
remains  was  made  by  South  Dakota 
State  Archaeological  Research  Center 
(SARC)  professional  staff  in 
consultation  with  representatives  of  the 
Rosebud  Sioux  Tribe  of  the  Rosebud 
Indian  Reservation  and  the  Lower  Brule 
Sioux  Tribe  of  the  L,ower  Brule 
Reservation. 


Around  1870,  hiunan  remains 
representing  one  individual  were 
recovered  in  eastern  Montana  by  B.C. 
Coleman  of  Spearfish,  SD.  In  1995,  these 
hiunan  remains  were  discovered  in  the 
collections  of  the  Adams  Memorial 
Museum,  Deadwood,  SD  and  were 
transferred  that  same  year  to  the  South 
Dakota  State  Archaeological  Research 
Center.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  cranial  morphology  and 
dentition,  this  individual  has  been 
identified  as  Native  American. 
Extensive  copper  staining  on  the 
cranium  indicates  a  post-1700  AD  date 
for  this  burial.  Based  on  crainometric 
measurements,  oral  tradition,  and 
historical  evidence,  the  cultural 
affiliation  of  this  individual  firom 
eastern  Montana  is  most  likely  with  the 
Brule  division  of  the  Lakota  tribe.  The 
-  Brule  ourently  reside  and  are 
represented  by  the  Rosebud  Sioux  Tribe 
of  the  Rosebud  Indian  Reservation  and 
the  Lower  Brule  Sioux  Tribe  of  the 
Lower  Brule  Reservation. 

Based  on  the  above  mentioned 
information,  officials  of  the  South 
Dakota  State  Archaeological  Research 
Center  have  determined  that,  pinsuant 
to  43  CFR  10.2  (d)(1).  the  human 
remains  Usted  above  represent  the 
physical  remains  of  one  individual  of 
Native  American  ancestry.  Officials  of 
the  South  Dakota  State  Archaeological 
Research  Center  have  also  determined 
that,  pursuant  to  43  CFR  10.2  (e).  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  hiunan 
remains  and  the  Rosebud  Sioux  Tribe  of 
the  Rosebud  Indian  Reservation  and  the 
Lower  Brule  Sioux  Tribe  of  the  Lower 
Brule  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation  and  the 
Lower  Brule  Sioux  Tribe  of  the  Lower 
Brule  Reservation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Renee  Boon, 
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Curator,  State  Archaeological  Center, 
South  Dakota  Historical  Society,  P.O. 
Box  1257,  Rapid  City,  SD  57709-1257; 
telephone:  (605)  394-1936,  before 
September  10, 1999.  Repatriation  of  the 
human  remains  to  the  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian  Reservation 
and  the  Lower  Brule  Sioux  Tribe  of  the 
Lower  Brule  Reservation  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 
Dated:  August  3, 1999. 
Francis  P.  McMuiainon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

(FR  Doc.  99-20643  Filed  8-10-99;  8:45  am] 
MUMQ  CODE  4*10-70-F 


DEPARTMENT  OF  THE  INTERIOR 

MaMonel  Park  Service 

NoMee  of  Inventory  Completion  tor 
Nanva  lunencan  nunian  nemanie  hi 
tlie  Poeaeeekm  of  the  Univeraity  of 
Pennaytvanla  Muaeum,  Univaraity  of 
Ponnaylvania,  Ptiiladeliihla,  PA 

AOENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  die  Native  American 
Qraves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  die 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  University 
of  Pennsylvania  Museum,  University  of 
Pennsylvania,  Philadelphia,  PA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Pennsylvania  Museum  professional  staff 
in  conisidtation  with  representatives  of 
the  Klamath  Indian  Tribe  of  Oregon  and 
the  Modoc  Tribe  of  Oklahoma. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  from  Ft.  Klamath,  OR  by 
person(s)  unknown.  Prior  to  1915,  these 
human  remains  were  received  by  the 
University  of  Pennsylvania  Museum.  In 
1915,  the  control  of  these  remains  was 
transferred  from  the  University  of 
Pennsylvania  Museum  to  the  Wistar 
Institute.  In  1961 ,  control  of  the  remains 
was  transferred  back  to  the  University  of 
Pennsylvania  Museum.  No  known 
individual  was  identified.  No  associated 
funerary  objefrts  are  present. 

Based  on  accession  information  from 
the  Wistar  Institute,  this  individual  has 
been  identified  as  Native  American  of 
Modoc  affiliation.  No  further 
information  exists  for  this  individual. 

Based  on  the  above  mentioned 
information,  officials  of  the  University 


of  Pennsylvania  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Lasdy,  officials  of  the 
University  of  Pennsylvania  Museum 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Klamath  Indian  Tribe  of  Oregon  and  the 
Modoc  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Klamath  Indian  Tribe  of  Oregon 
and  the  Modoc  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Dr.  Jeremy  Sabloff,  the 
Williams  Director,  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology,  33rd  and  Spruce 
Streets,  Philadelphia,  PA  19104-6324: 
telephone:  (215)  89a-4051,  fax:  (215) 
898-0657,  before  September  10, 1999. 
Repatriation  of  the  human  remains  to 
the  Klamath  Indian  Tribe  of  Oregon  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  August  3, 1999. 
Francis  P.  McManamon, 

Departmental  Considting 
Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  99-20644  Filed  8-10-99;  8:45  am] 
aajJNG  CODE  431 0-70-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Privacy  Act  of  1974;  Revlalona  to 
Exiating  Syatam  of  Recorda 

agency:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a),  die  Department  of  the 
Interior  is  issuing  public  notice  of  its 
intent  to  amend  the  existing  system  of 
records  managed  by  the  Bureau  of 
Reclamation  (Reclamation)  entided 
"Equipment.  Supply,  and  Service 
Contracts,  LBR-45." 

The  notice  is  published  in  its  entirety 
below. 


DATES:  Persons  wishing  to  comment  on 
the  proposed  revisions  must  do  so  by 
September  10, 1999. 

Effective  date:  The  proposed  revised 
system  of  records  will  become  effective 
without  further  notice  on  September  20, 
1999,  unless  comments  received  result 
in  a  contrary  determination. 
Reclamation  will  publish  a  new  notice 
if  changes  are  made  based  on  review  of 
comments  received. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  Reclamation  Privacy  Act  Officer, 
Bureau  of  Reclamation,  PO  Box  25007, 
Denver,  Colorado  80225-0007  or 
comments  may  be  sent  by  facsimile 
transmission  to  fax  No.  l-«00-822- 
7651.  Comments  will  be  avadable  for 
inspection  at  the  Bureau  of  Reclamation, 
Denver  Federal  Center,  Sixth  Avenue 
and  Kipling  Street,  Building  67,  Room 
112,  Denver,  Colorado,  from  7:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  "Equipment, 
Supply,  and  Service  Contracts,  WBR- 
45"  contact  Mr.  Ronald  Simonich, 
Procurement  Analyst,  Acquisition 
Operations  Group  at  (303)  445-2447. 
For  general  information  regarding 
Reclamation's  Privacy  Act  program,  call 
Mr.  Casey  Snyder  at  (303)  445-2048. 

SUPPLEMENTARY  INFORMATION:  Recent 
Privacy  Act  Compilations  list  this 
system  of  records  as  Reclamation-45. 
When  originally  published  in  the 
Federal  Register  this  system  of  records 
was  identified  as  LBR— 45.  The  content 
of  the  system  of  records  is  the  same;  the 
prefix  on  the  system  was  changed  to 
reflect  organizational  changes. 

This  system  of  records  notice  was 
previously  published  in  the  Federal 
Register  on  April  11, 1977  (42  FR 
19109).  This  publication: 

1.  Revises  the  system  location; 

2.  Adds  routine  uses  and  users  to 
include  the  Internal  Revenue  Service, 
other  Federal  agencies,  and  debt 
collection  agencies; 

3.  Updates  information  about  storage 
of  the  system  to  include  computerized 
system  information; 

4.  Updates  information  concerning 
the  retention  and  disposal  of  records  in 
the  system; 

5.  Updates  the  system  manager  and 
address;  and 

6.  Adds  a  purpose  statement  which 
was  not  required  when  the  original 
system  of  records  notice  was  published. 
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All  other  changes  proposed  are 
editorial  in  nature. 
MiMin  Coffey, 

Ma  n  ager.  Property  and  Office  Services. 

INt|^RK>R/WBR-45 

sysi|emname: 

Duipment,  Supply,  and  Service 
Contracts. 

EM  location: 

dinmissioner's  Office,  Reclamation 
ice  Center,  and  Regional  Offices: 
Pacific  Northwest,  Mid-Pacific.  Lower 
Colorado,  Upper  Colorado,  and  Great 
Plajiiis.  See  appendix  for  addresses. 

CAlkxmiES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSIEM: 

Individuals  who  have  entered  into 
contracts  with  the  agency  for 
equipment,  supplies,  and  services.  (The 
records  contained  in  this  system  which 
peiit&in  to  individuals  contain 
pri^pally  proprietary  information 
coiiteming  sole  proprietorships.  Some 
of  tne  records  in  the  system  which 
peijt^  to  individuals  may  reflect 
pensbnal  information,  however.  Only 
the  tecords  reflecting  personal 
infotmation  are  subject  to  the  Privacy 
Act.! The  system  also  contains  records 
concerning  corporations  and  other 
business  entities.  These  records  are  not 
subjbct  to  the  Privacy  Act.) 

CATPKXUES  OF  RECORDS  IN  THE  SYSTEM: 

ntracts  for  the  prociuement  of 
ment,  supplies,  materials,  and 
tees;  including  reports  of 
liance  or  noncompliance  to  labor 
ther  laws  governing  contract 
stration. 

r  FOR  MAINTENANCE  OF  THE  SYSTEM: 

clamation  Act  of  June  17, 1902,  as 
amended,  43  U.S.C.  371,  et  seq.,  40 
U.St.C.  486(c).  31  U.S.C.  66a,  31  U.S.C. 
77Ql(c);  and  31  U.S.C.  3325(d). 


PUI 


8): 


^e  primary  uses  of  the  records  are 
for  ^ministration  of  the  contract.  The 
infovmation  is  also  used  by  the 
contractor  to  report  income  tax.  The 
Government  uses  these  records  to 
colljQct  and  report  on  business  travel 
exposes,  self-employment  tax, 
deptlBciation,  and  any  delinquent 
amounts  arising  out  of  the  contractor's 
relait|onship  with  the  Government.  The 
recoids  are  also  used  to  report  certain 
contract  information  to  the  Federal 
Procurement  Data  System  (FPDS)  and 
payment  information  to  the  Internal 
Revenue  Service. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Another  Federal  agency  to  enable 
that  agency  to  respond  to  an  inquiry  by 
the  individual  to  whom  the  record 
pertains; 

(2)  To  the  Internal  Revenue  Service  to 
report  pa3mients; 

(3)  To  the  Department  of  Justice,  or  to 
a  court,  adjudicative  or  other 
administrative  body,  or  to  a  party  in 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(i)  The  Department  or  any  component 
of  the  Department; 

(ii)  Any  Departmental  employee 
acting  in  his  or  her  official  capacity; 
.    (iii)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
where  the  Department  or  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(iv)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and 

(b)  The  Department  deems  the 
disclosure  to  be: 

(i)  Relevant  and  necessary  to  the 
proceedings;  and 

(ii)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 

(4)  To  the  appropriate  Federal,  State, 
tribal,  local  or  foreign  govenunental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule 
regulation,  order  or  license. 

(5)  To  a  congressional  office  in 
response  to  an  inquiry  to  that  office  by 
the  individual  to  whom  the  records 
pertains. 

(6)  To  a  collection  agency  for  the 
purpose  of  debt  collection. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  manual  form  in  file 
folders  and  on  the  Federal  Financial 
System  automated  acquisition  and 
reporting  systems. 

retrievability: 

Indexed  by  name  of  individual  or  by 
purchase  order  number. 

SAFEGUARDS: 

Maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51. 


RETENTION  AND  DISPOSAL: 

In  accordance  with  approved 
retention  and  disposal  schedules,  as 
included  in  the  Federal  Acquisition 
Regulation  (FAR  9.805). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Acquisition  and  Assistance 
Management  Services,  Bureau  of 
Reclamation,  Denver  Federal  Center,  PO 
Box  25007,  Denver,  Colorado  80225- 
0007. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.60. 

RECORD  ACCESS  PMXXDURES: 

A  request  for  access  may  be  addressed 
to  the  System  Manager.  The  request 
must  be  in  writing,  signed  by  the 
requester,  and  meet  the  content 
requirements  of  43  CFR  2.63. 

CONTESTMG  RECORD  PROCEDURES: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  Mrriting,  signed  by 
the  requester,  and  meet  the  content 
requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  on  whom  the  records  are 
maintained. 

(PR  Doc.  99-20652  Filed  8-10-99;  8:45  am] 

BILLING  CODE  431 0-94-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigations  Nos.  731-TA-857-858 
(Preliminary)] 

Certain  PainttKustMS  FFom  China  and 
Indonesia 

AGENCY:  United  States  International 
Trade  Commission. 
ACTK>N:  Institution  of  antidumping 
investigations  and  scheduling  of 
preliminary  phase  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidumping  investigations  Nos. 
731-TA-857-858  (PreUminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930  > 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 


'  19  U.S.C.  1673b(a). 
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industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China  of  synthetic 
filament  paintbrushes,  provided  for  in 
subheading  9603.40.4060  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS),  and  imports  from 
Indonesia  of  natural  bristle  and 
synthetic  filament  paintbrushes, 
provided  for  in  subheadings 
9603.40.4040  and  9603.40.4060  of  the 
HTS  that  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  the  Department  of  Commerce 
extends  the  time  for  initiation  pursuant 
to  section  732(c)(1)(B)  of  the  Act.2  the 
Conunission  must  reach  a  preliminary 
determination  in  antidumping 
investigations  in  45  days,  or  in  this  case 
by  September  16. 1999.  The 
Conunission's  views  are  due  at  the 
Department  of  Commerce  within  five 
business  days  thereafter,  or  by 
September  23. 1999. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rmes  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E,3  and  part  207,  subparts  A  and  B.'* 

EFFECTIVE  DATE:  August  2, 1999. 

FOR  FURTHER  MFORMATION  COHTACT:  Fred 
Fischer  (202-205-3179  or 
ffischer^usitcgov).  Office  of 
hivestigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  mU  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  August  2, 1999,  by  the  Paintbrush 
Trade  Action  Coalition  (PATAC)  whose 
member  firms  include  EZ  Paintr  Corp., 
St.  Francis,  WI;  Bestt  Liebco, 
Philadelphia.  PA;  The  Wooster  Brush 
Co.,  Wooster,  OH;  Purdy  Corp., 
Portland,  OR;  and  Tru*Serv 
Manufacturing,  Cary,  IL. 


M9  U.S.C.  1673a(c)(lMB). 
»19CFR  part  201. 
«19CFRpart207. 


Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Regisler.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consiuner  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secreitary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  Disclosure  of  Business 
Proprietaiy  InfiMiiuitiim  (BPl)  Under  an 
AdministratiTe  Protective  Ord«r  (APO) 
and  Bn  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
applicants  representing  interested 
parties  ^  who  are  parties  to  the 
investigations  under  the  APO  issued  in 
the  investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference 

The  Commission's  Director  of 
Operations  has  schediiled  a  conference 
in  connection  with  these  investigations 
for  10:30  a.m.  on  August  23, 1999,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Fred  Fischer 
(202-205-3179  or  ffischei^ustic.gov) 
not  later  than  August  18, 1999,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 


>  A>  defined  in  19  U.S.C  1677(9). 


Written  Submissifms 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  August  26, 1999,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefe  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  wiU  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Ck>nunis8ion'8  rules. 

By  order  of  the  Commission. 

Issued:  August  4, 1999. 
Donna  R.  Koefanke, 
Secretary. 

[FR  Doc.  99-20720  Filed  »-10-99:  8:45  am] 
BHJJNQ  cooc  Taae-os-r 


DEPARTMENT  OF  JUSTICE 

Notic*  or  PubNc  MMtIng  Conc«mlng 
HMvy  Duty  DlM«l  EnglM  CofMant 


The  Department  of  Justice  and  the 
Environmental  Protection  Agency 
announce  a  public  meeting  to  be  held 
on  September  10, 1999  at  11:00  a.m.  at 
810  7th  Street,  NW.,  Main  Conference 
Room  (3102),  Washington,  DC.  The 
subject  of  the  meeting  will  be 
implementation  of  the  provisions  of 
seven  consent  decrees  signed  by  the 
United  States  and  diesel  engine 
manufactures  and  entered  by  the  United 
States  District  Court  for  the  District  of 
Columbia  on  Jidy  1, 1999.  In  supporting 
entry  by  the  court  of  the  decrees,  the 
United  States  committed  to  meet  with 
states,  industry  groups,  environmental 
groups,  and  concerned  citizens  to 
discuss  consent  decree  implementation 
issues.  This  will  be  the  first  of  a  series 
of  public  meetings  to  be  held  quarterly 
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during  the  first  year  of  implementation 
of  the  consent  decrees  and  at  least 
anplually  thereafter.  Future  meetings 
will  be  announced  in  the  Federal 
Raster  and/or  on  EPA's  Diesel  Engine 
Se^lement  web  page  at:  www.epa.gov/ 
oeifc^ore/aed/diesel. 

"niis  first  meeting  will  likely  focus  on 
the  United  States'  review  of  the 
Company  Proposed  project  plans  and 
in-Mse  testing  plans  and  implementation 
of  uie  Low  NOx  rebuild  program. 
Intjeirested  parties  may  contact  the 
Enjviironmental  Protection  Agency  prior 
to  the  meeting  at  the  address  listed 
bel<)w  with  questions  or  suggestions  for 
other  topics  of  discussion.  Ehiring  the 
wank  prior  to  the  meeting,  questions 
and]  suggestions  for  topics  of  discussion 
whijch  have  been  received  will  also  be 
po^ed  ou  the  EFA  web  site. 
FO^JFURTHER  INFORMATION,  PLEASE 
CONTACT:  Anne  Wick.  EPA  Diesel 
le  Consent  Decree  Coordinator, 
.  Environmental  Protection  Agency 
"[  Code  2242A),  EPA  Headquarters, 
^hington,  DC  20460,  e-mail: 

;.ANNE©EPA.GOV. 
I M.  Gross, 
C/iiaf,  Environmental  Enforcement  Section, 
Ennronment  and  Natural  Resources  Division. 
[FFJ  Doc.  99-20745  Filed  8-10-99;  8:45  am) 
BNJl^tQ  CODE  4410-1S-M 


DB^ARTMENT  OF  JUSTICE 

Nolle*  Of  Lodging  of  ConMnt  Deerao 
link  tr  tho  Laad-Baaad  Paint  Hazard 

1 1  }tice  is  hereby  given  that  on  July  15, 
19^9  a  proposed  consent  decree  in 
Umied  States  v.  Capitol  Park  Associates 
{No,  1:99CV01901)  was  lodged  with  the 
United  States  District  Court  for  the 
Disject  of  Coliunbia. 

Tfie  consent  decree  settles  claims 
conteming  residential  apartment 
buildings  in  the  District  of  Columbia 
that  were  brought  on  behalf  of  the 
Department  of  Housing  and  Urban 
Deyelopment  imder  the  Residential 
Le^^'Based  Paint  Hazard  Reduction  Act 
42  U.S.C.  §4851  etseq.  ("Lead  Hazard 
Reduction  Act").  The  United  States 
alleged  in  its  complaint  that  defendants 
failjed  to  provide  information  to  tenants 
contoming  lead-based  paint  hazards, 
anq  (failed  to  disclose  to  tenants  the 
ance  of  any  known  lead-based  paint 
ly  known  lead-based  paint  hazards. 

[fks  consent  decree  settles  claims 
ist  Capitol  Park  for  violations  of  the 
Lead  Hazard  Reduction  Act.  Capitol 
Paric  owns  three  buildings  in  the  District 
of  (ppliunbia,  containing  936  apartment 
unitk.  Under  the  consent  decree,  Capitol 


Park  will  provide  the  notices  and 
disclosures  required  by  the  Lead  Hazard 
Reduction  Act,  will  perform  abatement 
measures  to  make  apartment  units  lead- 
safe,  will  pay  $10,000  in  administrative 
penalties,  and  will  perform  a  Child 
Health  Improvement  Project  which 
consists  of  $15,000  of  funding  to 
support  the  Upper  Cardoza  Center,  a 
low-income  health  clinic  in 
Washington,  provide  health  care, 
intervention  and  education  for  non- 
English  speaking  Families  wiUi  one  or 
more  lead-poisoned  children. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natiual  Resources 
Division.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Capitol  Park 
Associates  D.J.  Ref.  90-5-1-1-06558/3. 

The  consent  decree  may  be  examined 
at  the  Department  of  Housing  and  Urban 
Development,  Office  of  Lead  Hazard 
Control,  attention:  Matthew  E.  Ammon, 
490  L'Enfant  Plaza  S.W,  Room  3206, 
Washington,  D.C.  20410,  (202)  755- 
1785.  The  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library,  1120  G  Street,  N.W.,  3rd  Floor, 
Washington.  D.C.  20005,  (202)  624- 
0852,  or  on  the  Department  of  Justice 
website  at:  "http://www.usdoj.gov/ 
enrd/consent.html".  In  requesting 
copies  from  the  Consent  Decree  Library, 
please  enclose  a  check  for  the  copy 
production  of  the  decree  (25  cents  per 
page)  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(PR  Doc.  99-20742  Filed  8-10-99;  8:45  am] 
BILLING  CODE  4410-15-H 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaant  Dacree 
Pursuant  to  ttia  Comprahansiva 
Environinantal  Raaponaa, 
Companaation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  U.S.C.  50.7,  and  in 
accordance  with  Section  122(d)(2)  of 
CERCLA,  42  U.S.C.  9622(d)(2),  notice  is 
hereby  given  that  a  proposed  Consent 
Decree  in  United  States  v.  Conklin 
Company.  Inc.,  et  al.  Civil  Action  No. 
97-1372,  was  Lodged  on  July,  30, 1999, 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Louisiana. 


The  Consent  Decree  settles  an  action 
brought  imder  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  §9607.  The 
Consent  E)ecree  provides  that  Conklin 
will  pay  the  United  States  $262,500 
dollars  for  response  costs  inciured  in 
conducting  a  removal  action  at  the 
Malter  International  Site  located  in  the 
City  of  Gretna,  Jefferson  Parish, 
J^uisiana. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.<k)mments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  iJepartment 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Conklin 
Company.  Inc..  et  al.  DOJ  Ref.  #90-11- 
2-1247. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of 
Louisiana,  Hale  Boggs  Federal  Building, 
501  Magazine  Street,  Second  Floor,  New 
Orleans,  Louisiana  70130;  the  Region  VI 
Office  of  the  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas, 
Texas;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  3rd  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$6.00  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(PR  Doc.  99-20747  Filed  8-10-99  8:45  am] 
«LLINQ  CODE  4410-1S-H 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaant  Dacree 
Under  the  Lead-Baaed  Paint  Hazard 
Act 

Notice  is  hereby  given  that  on  July  15, 
1999  a  proposed  consent  decree  in 
United  States  v.  Cornerstone  Real  Estate 
Management  LLC.  ("Cornerstone")  (No. 
1:99CV01906)  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Columbia. 
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The  consent  decree  settles  claims 
concerning  residential  apartment 
buildings  in  the  District  of  Columbia 
that  were  brought  on  behalf  of  the 
Department  of  Housing  and  Urban 
Development  under  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
42  U.S.C.  §§4851  et  seq.  ("Lead  Hazard 
Reduction  Act").  The  United  States 
alleged  in  its  complaint  that  defendants 
foiled  to  provide  information  to  tenants 
concerning  lead-based  paint  hazards, 
and  failed  to  disclose  to  tenants  the 
presence  of  any  known  lead-based  paint 
or  any  known  lead-based  paint  hazards. 

This  consent  decree  settles  claims 
against  two  defendants — 1425  Park 
Avenue,  L.L.C.  and  Cornerstone 
(collectively  "Cornerstone") — for 
violations  of  the  Lead  Hazard  Reduction 
Act.  Cornerstone  owns  and  manages 
four  buildings  containing  52  apartment 
imits  in  the  District  of  Columbia.  Under 
the  consent  decree.  Cornerstone  mtUI 
provide  the  notices  and  disclosures 
required  by  the  Lead  Hazard  Reduction 
Act,  will  perform  abatement  measures  to 
make  apartment  units  lead-safe,  will  pay 
$2,000  in  administrative  penalties,  and 
will  perform  a  Child  Health 
Improvement  Project  which  consists  of 
the  purchase  of  three  leadcare  portable 
blood  test  analysis  kits,  valued  at  a  total 
of  $6,750,  which  will  be  donated  to 
three  low-income  health  clinics  in  the 
District  of  Coliunbia. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubUcation  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Cornerstone 
Real  Estate  Management  LJ^C.  D.J.  Ref. 
90-5-1-1-06558/1. 

The  consent  decree  may  be  examined 
at  the  Department  of  Housing  and  Urban 
Development,  Office  of  Lead  Hazard 
Control,  attention:  Matthew  E.  Ammon, 
490  L^nfant  Plaza  S.W.,  Room  3206, 
Washington,  D.C.  20410,  (202)  755- 
1785.  The  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library.  1120  G  Street,  N.W.,  3rd  Floor, 
WashiJigton,  D.C.  20005,  (202)  624- 
0852,  or  on  the  Department  of  Justice 
website  at:  "http://www.usdoj.gov/ 
enrd/consent.html".  In  requesting 
copies  &t>m  the  Consent  Decree  Library, 
please  enclose  a  check  for  the  copy 
production  of  the  decree  (25  cents  per 


page)  payable  to  the  Consent  Decree 

Library. 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Envimnment  and  Natural  Resources  Division. 

[FR  Doc.  99-20743  Filed  8-10-99;  8:45  am] 

BILLING  CODE  441»-1S-M 

DEPARTMENT  OF  JUSTICE 

Notic*  of  Lodging  of  Conaant  Decrae 
Undar  tha  Laad^aaad  Paint  Hazard 
Act 

Notice  is  hereby  given  that  on  July  15, 
1999  a  proposed  consent  decree  in 
United  States  v.  Crawford  Edgewood 
Management,  Inc.  (No.  1:99CV01904) 
was  lodged  with  the  United  States 
Di.strict  Court  for  the  Disrtrict  of 
Colujnbia. 

The  consent  decree  settles  claims 
concerning  residential  apartment 
buildings  in  the  District  of  Columbia 
that  were  brought  on  behalf  of  the 
Department  of  Housing  and  Urban 
Development  under  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
42  U.S.C.  4951  et  seq.  ("Lead  Hazard 
Reduction  Act").  The  United  States 
alleged  in  its  complaint  that  defendants 
failed  to  provide  information  to  tenants 
concerning  lead-based  paint  hazards, 
and  failed  to  disclose  to  tenants  the 
presence  of  any  known  lead-based  paint 
or  any  known  lead-based  paint  hazards. 

This  consent  decree  settles  claims 
against  Crawford  Edgewood  for 
violations  of  the  Lead  Hazard  Reduction 
Act.  Crawford  Edgewood  manages  12 
buildings  in  the  District  of  Columbia, 
containing  1588  apartment  imits.  Under 
the  consent  decree,  Crawford  Edgewood 
will  provide  the  notices  and  disclosures 
required  by  the  Lead  Hazard  Reduction 
Act,  will  perform  abatement  measures  to 
make  apartment  imits  lead-safe,  will  pay 
$25,000  in  administrative  penalties,  and 
will  perform  $100,000  worth  of  Child 
Health  Improvement  Projects. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  tbe 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Jiistice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Crawford 
Edgewood  Management,  Inc.  D.J.  Ref. 
90-5-1-1-06558/4. 

The  consent  decree  may  be  examined 
at  the  Department  of  Housing  and  Urban 
Development,  Office  of  Lead  Hazard 
Control,  attention:  Matthew  E.  Ammon, 
490  L'Enfant  Plaza  S.W.,  Room  3206, 
Washington,  D.C.  20410.  (202)  755- 


1785.  The  consent  decree  may  be 
obtained  in  person  or  by  mail  frtim  the 
Department  of  Justice  Consent  Decree 
Library,  1120  G  Street,  N.W.,  3rd  Floor. 
Washington.  D.C.  20005,  (202)  624- 
085?,  or  on  the  Department  of  Justice 
website  at:  "http://www.usdoj.gov/ 
enrd/consenthtml".  In  requesting 
copies  from  the  Consent  Decree  Library, 
please  enclose  a  check  for  the  copy 
production  of  the  decree  (25  cents  per 
page)  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-20744  Filed  8-10-99  8:45  am] 
BHJJNO  COOe  4410-1S-H 


DEPARTMEKU  OF  JUSTICE 

Notica  of  Lx>dging  of  Conaant  Dacraa 
Undar  tha  LMd-Baaad  Paint  Hazard 
Ad 

Notice  is  hereby  given  that  on  July  15, 
1999  a  proposed  consent  decree  in 
Uiuted  States  v.  Double  H  Housing,  Inc. 
(No.  1:99CV01907)  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Columbia. 

The  consent  decree  settles  claims 
concerning  residential  apartment 
buildings  in  the  District  of  Coliunbia 
that  were  brought  on  behalf  of  the 
Department  of  Housing  and  Urban 
Development  under  the  Residential 
Lead-Based  Hazard  Reduction  Act  42 
U.S.C.  §§4851  etseq.  ("Lead  Hazard 
Reduction  Act").  The  United  States 
alleged  in  its  complaint  that  defendants 
failed  to  provide  information  to  tenants 
concerning  lead-based  paint  hazards, 
and  failed  to  disclose  to  tenants  the 
presence  of  any  known  lead-based  paint 
or  any  known  lead-based  paint  hazards. 

This  consent  decree  settles  claims 
against  eleven  defendants  (collectively 
"Double  H")  for  violations  of  the  Lead 
Hazard  Reduction  Act  Double  H  owns 
and  manages  12  buildings  in  the  District 
of  Columbia  and  two  buildings  in 
Maryland  containing  1,370  apartment 
units.  Under  the  consent  decree,  Double 
H  will  provide  the  notices  and 
disclosures  provided  by  the  Lead 
Hazard  Reduction  Act,  will  perform 
abatement  measures  to  make  apartment 
units  lead-safe,  will  pay  $50,000  in 
administrative  penalties,  and  will 
perform  $50,000  worth  of  Child  Health 
Improvement  Projects. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
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Em '  ronment  and  Natural  Resources 
Di\  i  sion,  Department  of  Justice , 
Wa^ington,  DC  20530,  and  should  refer 
to  ikiited  States  v.  Double  H  Housing, 
bid  iD.J.  Ref.  90-5-1-06558/6. 

The  consent  decree  may  be  examined 
at  the  Department  of  Housing  and  Urban 
Deifelopment,  Office  of  Lead  Hazard 
Control,  attention:  Matthew  E.  Ammon, 
490  L'Enfant  Plaza  SW.,  Room  3206, 
Washington,  DC  20410.  (202)  755-1785. 
The  consent  decree  may  be  obtained  in 
pension  or  by  mail  from  the  Department 
of  Inistice  Consent  Decree  Library,  1120 
G  Sflfeet.  NW.,  3rd  Floor. 
Wa|sQiingtonX)C  20005,  (202)  624-0852, 
or  pn  the  Depaitmenf  of  Justice  website 
at:  [|http://www.usdoj.gov/enrd/ 
coiuent.html".  In  requesting  copies 
froti  the  Consent  Decree  Library,  please 
uuu^usB  d  check  for  the  copy  production 
of  ute  decree  (25  cents  per  page)  payable 
to  tlie  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Enjkonment  and  Natural  Resources  Division. 
99-20741  Filed  8-10-99;  8:45  ami 

CODE  4410-1S-M 


OB  ARTMENT  OF  JUSTICE 

Noitice  of  Lodging  of  Consent  Decree 
Puliuant  to  the  Comprettensive 
Environmental  Response, 
Coi^pensation,  and  Liability  Act 

fH  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
givian  that  on  July  21. 1999.  the  United 
Statjes  of  America,  on  behalf  of  the 
Unjiked  States  Environmental  Protection 
Agfebcy  ("EPA"),  filed  a  complaint  with 
the  United  States  District  Court  for  the 
District  of  Idaho  alleging  that 
defendants  FMC  Corporation  ("FMC") 
andjthe  J.R.  Simplot  Company 
("^^plot")  are  liable  under  Sections 
lOfijand  107  the  Comprehensive 
EnUronmental,  Response, 
Cot|ipensation  and  Liability  Act 

ICLA"),  42  U.S.C.  9606  fit  9607,  for 
iplementation  of  EPA's  selected 
ly  for  the  Eastern  Michaud  Flats 
srhmd  Site  near  Pocatello,  Idaho 
!  Site"),  and  for  the  reimbursement 
U  costs  incurred  by  the  United  States 
onjiehalf  of  EPA  in  response  to  the 
release  of  hazardous  substances  at  the 
Silk  The  action  is  styled  United  States 
V.  rMC  Corporation,  Civil  Action  No. 
99*-296-E-BLW  (D.  Idaho).  On  the  same 
dayi  the  United  States  lodged  with  the 
Uillted  States  District  Court  for  the 
District  of  Idaho  Consent  Decrees  with 
FMC  and  Simplot  resolving  the  United 
States'  claims  in  this  action. 

'  r  le  Consent  Decree  requires  FMC  and 
Si]  r  plot  to  implement  EPA's  selected 


remedy  for  the  Site,  and  to  reimburse 
the  United  States  for  $614,456.11, 
which  represents  the  full  amount  of 
unreimbursed  costs  incurred  by  the 
United  States  on  behalf  of  EPA  in 
response  to  releases  of  hazardous 
substances  from  the  Site.  . 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and       •» 
Natiiral  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530.  and 
should  refer  to  United  States  v.  FJVfC. 
DOJ  Ref.  #90-7-1-889/1. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  Region  10  Office  of 
the  Environmental  Protection  Agency, 
1200  Sixth  Avenue,  Seattle,  WA  98101 
(206)  553-1504,  and  may  be  obtained 
bom  the  Office  of  the  United  States 
Attorney  for  the  District  of  Idaho,  P.O. 
Box  32,  Boise,  Idaho  83707  (208)  334- 
1211.  Copies  of  either  or  both  of  the 
proposed  Consent  Decrees  may  also  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington,  D.C. 
20005.  In  requesting  copies  please  refer 
to  United  States  v.  FMC,  No.  C99-296- 
E-BLW  (D.  Idaho),  and  enclose  a  check 
payable  to  the  Consent  Decree  Library  in 
the  amount  of  $20.75  for  the  Consent 
Decree  with  FMC  (83  pages  at  25  per 
page  reproduction  costs,  not  including 
attachments)  and  $18.50  for  the  Consent 
Decree  with  Simplot  (74  pages  at  25 
cents  per  page  reproduction  costs  not 
including  attachments). 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resource  Division.' 
(FR  Doc.  99-20748  Filed  8-10-99;  8:45  am] 
BILLING  CODE  4410-tS-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA)  as 
Amended,  42  U.S.C.  6928 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  26, 1999,  a  proposed 
Consent  Decree  in  United  States  v. 
Skitec  Corporation,  Civil  Action  No. 
C99-2071,  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Iowa. 

In  this  action,  the  United  States 
sought  injunctive  relief  and  penalties  for 
violations  by  Skitec  Corporation  (Skitec) 
of  the  requirements  of  sections  3008  of 
RCRA,  42  U.S.C.  6928(a)  and  (g),  and 
the  regulations  promulgated  thereunder. 


in  particular  40  CFR  parts  264,  265,  and 
270,  at  its  facility  in  Waverly,  Iowa.  This 
facility  is  a  plant  that  conducts  metal  ' 
tubing  fabrication  activities  and  is 
located  at  824  Industrial  Road,  Waverly. 
Iowa.  The  Consent  Decree  resolved  the 
RCRA  violations  alleged  in  the 
Complaint  filed  simultaneously  with  the 
lodging  of  the  Consent  Decree,  which 
stem  primarily  from  Skitec's  violations 
of  hazardous  waste  treatment,  storage 
and  disposal  requirements. 

The  injunctive  relief  required  under 
the  proposed  Consent  Decree  requires 
Skitec  to  properly  dispose  of  all 
contaminated  soil  at  its  aforementioned 
facility.  Skitec  also  will  pay  a  civil 
penalty  to  the  United  States  of 
$9,500,00,  plus  interest  accrued,  as  well 
as  certify  that  the  corrective  measiues, 
outlined  in  Attachment  A  to  the 
Consent  Decree,  have  been  completed. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  frttm  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Skitec  Corporation, 
D.J.  Ref.  90-7-1-915. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  401 1st  Street  SE.,  Cedar 
Rapids,  Iowa,  52401,  at  U.S.  EPA  Region 
Vn,  U.S.  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101,  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  3rd 
Floor.  Washington.  DC  20005,  (202) 
624-0892.  A  copy  of  the  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  3rd  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amoimt  of  $12.50 
(25  cents  per  page  reproduction  cost), 
with  attachments  a  check  in  the  amount 
of  $20.75,  payable  to  the  Consent  Decree 
Library. 
Joel  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resounes  Division. 
(FR  Doc.  99-20749  Filed  8-10-99;  8:45  amj 

BNXINQ  CODE  441»-1S-« 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Clean  Water  Act 

In  accordance  with  Department 
policy.  28  U.S.C.  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Texmark  Chemicals, 
Inc.,  Civil  Action  No.  H-99-2437,  was 
lodged  on  July  29, 1999.  with  the  United 
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States  District  Court  for  the  Southern 
District  of  Texas. 

The  Consent  Decree  settles  an  action 
brought  under  Sections  309(b)  and  (d)  of 
the  Clean  Water  Act  ("the  Act").  33 
U.S.C.  1319(b)  and  (d).  The  consent 
Decree  provides  for  Texmark's  pajmient 
of  a  dvil  penalty  to  the  United  States  in 
the  amount  of  $129,816,  requires 
injimctive  relief  to  bring  Texmaik  into 
compliance  with  the  Clean  Water  Act. 
and  requires  Texmark  to  implement  and 
complete  two  Supplemental 
Environmental  Projects  ("SEPs")  costing 
in  the  aggregate  $95,790  at  its  Galena 
Parit.  Harris  County,  Texas  bciKty. 

The  Vacuum  Pumps  SEP  involves  the 
replacement  of  its  two  steam  jets  in  the 
DCPD  Distillation  Process  with  two 
vacuum  pumps  thereby  eliminating 
process  wastewater  in  its  process 
system.  Because  process  wastewater 
wiU  no  longer  be  generated  in  the 
production  of  DCPD,  the  proposed  SEP 
will  reduce  the  average  flow  through 
outfall  001  by  between  50%  and  78%; 
process  wastewater  flow  would 
concurrently  be  reduced  by  between 
55%  and  87%. 

The  Rail  Car  Overfill  Prevention  SEP 
wrill  augment  Texmark's  existing  rail  car 
loading  process  to  prevent  the 
inadvertent  overfilling  of  rail  cars  at  the 
facility.  The  SEP  will  employ  a  micro- 
motion meter  system  which  consists  of 
a  senor.  transmitter,  totalizer  and  probe. 
The  sensor  will  measure  mass,  voliune, 
density  and  temperature.  The  SEP  will 
prevent  spills  occiirring  as  the  result  of 
rail  car  filling  thus  benefitting  the 
environment. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fittm  the  ate  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v. 
TexmaHc  Chemicals,  Inc..  DOJ  Ref.  #90- 
5-1-1-4527. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Southern  District  of 
Texas.  910  Travis  Suite  1500,  Houston, 
Texas  77208;  the  Region  VI  Office  of  the 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W..  3rd  Floor.  Washington.  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 


obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street. 
N.W.,  3rd  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $6.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-20746  Filed  8-10-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturaiizatlon  Service 
[INS  Mo.  2006-99;  AG  Ontar  No.  2240-99] 
RiN1115-AE26 

Extenalon  off  Deeignation  of  Boania* 
Herzegovina  Under  the  Temporary 
Protected  Statue  Program 

agency:  Immigration  and  Naturalization 
Service.  Justice. 
ACTKM:  Notice. 

SUMMARY:  This  notice  extends  the 
Attorney  General's  designation  of 
Bosnia-Herzegovina  imder  the 
Temporary  Protected  Status  (TPS) 
program  until  August  10.  2000.  Eligible 
nationals  of  Bosnia-Herzegovina  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Bosnia- 
Herzegovina)  may  re-register  for  TPS 
and  an  extension  of  emplojrment 
authorization.  Re-registration  is  limited 
to  persons  who  registered  for  the  initial 
period  of  TPS.  which  ended  on  August 
10. 1993.or  who  registered  after  that 
date  under  the  late  initial  registration 
provision.  Persons  who  are  eligible  for 
late  initial  registration  may  register  for 
TPS  during  this  extension. 
EFFECTIVE  DATES:  The  extension  of  the 
TPS  designation  for  Bosnia-Herzegovina 
is  effective  August  11, 1999.  and  will 
remain  in  effect  until  August  10,  2000. 
The  30-day  re-registration  period  begins 
August  11. 1999  and  will  remain  in 
effect  until  September  10. 1999. 
FOn  FURTHER  INFORMATION  CONTACT: 
Michael  Valverde.  Residence  and  Status 
Services  Branch,  Adjudications. 
Immigration  and  Naturalization  Service, 
Room  3214, 425  I  Street,  NW, 
Washington.  DC  20536.  telephone  (202) 
514-4754. 

SUPPL£MENTARY  INFORMATKM: 


What  Authority  Does  the  Attorney 
General  Have  To  Extend  the 
Designation  of  Bosnia-Herzegovina 
Under  the  TPS  Program? 

Section  244(b)(3)(A)  of  the 
Immigration  and  Nationality  Act,  as 
amended  (the  Act),. states  that  at  least  60 
days  before  the  end  of  an  extension  or 
a  designation,  the  Attorney  General 
must  review  conditions  in  the  foreign 
state  for  which  the  designation  is  in 
effect.  8  U.S.C.  1254a(b)(3)(A).  Under 
section  244(b)(3)(C).  the  Attorney 
General  may  extend  the  initial  TPS 
period  based  on  a  detemunation  that  the 
foreign  state  continues  to  meet  the 
conditions  for  designation.  8  U.S.C. 
1254a(b)(3)(C).  Through  such  an 
extension.  TPS  continues  to  be  available 
only  to  persons  who  have  been 
continuously  physically  present  and 
have  continuously  resided  in  the  United 
States  bom  the  effective  date  of  the 
initial  designation,  in  this  case  since 
August  10, 1992. 

Why  Is  the  Attorney  General  Extending 
the  TPS  Designation  for  Bonua- 
Herzegovina 

On  August  10, 1992,  the  Attorney 
General  designated  Bosnia-Herzegovina 
for  TPS  for  a  period  of  12  months.  57 
FR  35604.  Since  that  date,  the 
Department  of  State  and  the  Department 
of  Justice  have  annually  reviewed 
conditions  within  Bosnia-Herzegovina 
and  the  Attorney  General,  based  on 
these  reviews,  has  extended  TPS  for  that 
country  each  year.  Based  on  this  year's 
review,  the  Attorney  General  finds  that 
extraordinary  and  temporary  conditions 
that  prevent  nationals  of  Bosnia- 
Herzegovina  from  returning  to  their 
country  in  safety  persist,  and  that,  due 
to  such  conditions,  extension  of  the 
designation  of  Bosnia-Herzegovina 
under  the  TPS  program  is  warranted.  8 
U.S.C.  1254a(b)(l)(C). 

If  I  Currently  Have  TPS,  How  Do  I 
Register  for  an  Extension? 

Persons  previously  granted  TPS  under 
the  Bosnia-Herzegovina  program  may 
apply  for  an  extension  hy  filing  a  Form 
1-821,  without  the  fee.  during  the  re- 
registration  period  that  begins  August 
11, 1999  and  ends  September  10, 1999. 
Additionally,  you  must  file  a  Form  I- 
765.  See  the  chart  below  to  determine 
whether  or  not  you  must  submit  the 
one-himdred  dollars  ($100)  filing  fee 
with  the  Form  1-765. 


You  are  applyjng  for  employment  auttxjrization  ttirough  August  10, 


Then 


You  must  complete  and  file  the  Fomi  1-765.  Application  for  Employ- 
ment Authorization,  with  the  one-hundred  dollar  ($100)  fee. 
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If 


Then 


YoU  already  have  employment  authorization  or  do  not  require  employ- 
tnent  authorization 

are  applying  for  employment  authorization  and  are  requesting  a 
waiver 


You  must  complete  and  file  the  Form  1-765,  Application  for  Employ- 
ment Authorization,  with  no  fee. 

You  must  complete  and  file  Form  1-765,  with  a  fee  waiver  request  and 
affidavit  (and  any  other  information),  in  accordance  with  8  CFR 
244.20. 


t  re-register  for  TPS,  you  also  must 
intiude  two  identification  photographs 
(IVfc"  X  IVz")  and  supporting  evidence, 
aslj^rovided  in 

ft  CFR  244.9  (evidence  of  identity  and 
ionality,  and  proof  or  residence). 

ite  Registratioii  Possible? 

[es.  In  addition  to  timely  re- 
[stration,  late  initial  registration  is 
iible  for  some  persons  from  Bosnia- 
segovina  under  8  CFR  244.2(f)(2). 
requirements  for  late  initial 
istration  specify  that  an  applicant  for 
laf^  initial  registration  must — 
I)  Be  a  national  of  Bosnia- 

jovina  (or  an  alien  having  no 
ionality  who  last  habitually  resided 
tosnia-Herzegovina) ; 
[Z)  Have  been  continuously  physically 
mt  in  the  United  States  since 
10. 1992; 
i)  Have  continuously  resided  in  the 
Uii^ted  States  since  August  10, 1992; 

kl)  Be  admissible  as  an  immigrant, 
e:^(  ept  as  otherwise  provided  in  section 
244(c)(2)(A),  and  not  ineligible  under 
sedtion  244(c)(2KB)  of  the  Act.  8  CFR 
244.2(f)(2). 

Additionally,  the  applicant  must  be 
aqle  to  demonstrate  that,  during  the 
ind^al  registration  period  from  August 
lOJ  1992,  through  August  10, 1993,  he 
oBshe — 

m)  Was  in  valid  immigrant  or 
nonimmigrant  status,  or  had  been 
granted  voluntary  departiire  status  of 
apV  relief  from  removal; 
p)  Had  an  application  for  change  of 

s,  adjustment  of  status,  asylum, 
lUntary  departure,  or  any  relief  from 
oval  pending  or  subject  to  further 
iew  or  appeal; 

)  Was  a  parolee  or  had  a  pending 
uest  for  reparole;  or 
4)  Was  the  spouse  or  child  of  an  alien 
intly  eligible  to  be  a  TPS  registrant. 

\i  \n  applicant  for  late  initial 
istration  must  register  no  later  than 
sixty  (60)  days  from  the  expiration  or 
tektnination  of  the  qualifying  condition. 

T 

>  Should  I  File  fior  an  Extension  of 

'ersons  seeking  to  extend  their  TPS 
n^ikst  submit  an  application  and 
aifccompanying  materials  to  the 


;t>i 


Inunigration  and  Natiualization  local 
office  that  has  jurisdiction  over  the 
applicant's  place  of  residence. 

When  Can  I  File  for  an  Extension  of 
TPS? 

The  30-day  re-registration  period 
begins  August  11, 1999  and  will  remain 
in  effect  until  September  10, 1999. 

How  Does  an  Application  for  TPS 
Aflixt  My  Application  for  Asylum  or 
Other  Inunigration  BenelBts? 

An  application  for  TPS  does  not 
preclude  or  affect  an  application  for 
asylimi  or  any  other  immigration 
benefit.  Any  national  of  Bosnia- 
Herzegovina  (or  alien  having  no 
nationality  who  last  habitually  resided 
in  Bosnia-Herzegovina)  who  is 
otherwise  eligible  for  TPS  and  has 
appUed  for,  or  plans  to  apply  for, 
asylimi,  but  who  has  not  yet  been 
granted  asylum  or  withholding  of 
removal,  may  also  apply  for  TPS.  Denial 
of  an  application  for  asylimi  or  any 
other  immigration  benefit  does  not 
affect  an  applicant's  ability  to  register 
for  TPS,  although  the  groimds  of  denial 
may  also  lead  to  denial  of  TPS.  For 
example,  a  person  who  has  been 
convicted  of  an  aggravated  felony  is  not 
eligible  for  asylum  or  TPS. 

Does  This  Extension  Allow  Nationals  of 
Bosnia-Herzegovina  (or  Aliens  Having 
No  Nationality  Who  Last  Habitually 
Resided  in  Bosnia-Herzegovinal  Who 
Entered  the  United  States  After  August 
10, 1992,  To  File  for  TPS? 

No.  This  is  a  notice  of  an  extension  of 
the  TPS  designation  for  Bosnia- 
Herzegovina.  It  is  not  a  notice  of 
redesignation  for  Bosnia-Herzegovina 
imder  the  TPS  program.  An  extension  of 
TPS  does  not  change  the  required  dates 
of  continuous  physical  presence  and 
residence  in  the  United  States,  and  does 
not  expand  the  TPS  program  to  include 
nationals  of  Bosnia-Herzegovina  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Bosnia- 
Herzegovina)  who  arrived  in  the  United 
States  after  the  date  of  the  initial 
designation,  in  this  case  since  August 
10, 1992. 


Notice  of  Extension  of  the  Designation 
of  Bosnia-Herzegovina  Under  the  TPS 
Program 

By  the  authority  vested  in  me  as 
Attorney  General  imder  sections 
244(b)(3)(A)  and  (C)  of  the  Act,  I  have 
consulted  with  the  appropriate  agencies 
of  the  Government  concerning  whether 
the  conditions  imder  which  Bosnia- 
Herzegovina  was  initially  designated  for 
TPS  continue  to  exist.  8  U.S.C. 
1254a(b)(3)(A),  (C).  As  a  result,  I 
determine  that  the  conditions  for  the 
initial  designation  of  TPS  for  Bosnia- 
Herzegovina  continue  to  be  met. 
Accordingly,  I  order  as  follows: 

(1)  The  designation  of  Bosnia- 
Herzegovina  under  section  244(b)(1)(C) 
of  the  Act  is  extended  for  an  additional 
12-month  period  from  August  11, 1999, 
until  August  10,  2000.  8  U.S.C. 
1254a(b)(l)(C). 

(2)  I  estimate  that  there  are 
approximately  400  nationals  of  Bosnia- 
Herzegovina  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Bosnia-Herzegovina)  who  have  been 
granted  TPS  and  are  eligible  for  re- 
registration. 

(3)  In  order  to  maintain  current 
registration  for  TPS,  a  national  of 
Bosnia-Herzegovina  (or  alien  having  no 
nationality  who  last  habitually  resided 
in  Bosnia-Herzegovina)  who  received  a 
grant  of  TPS  during  the  initial  period  of 
designation  from  August  10, 1992,  until 
August  10, 1993,  must  re-register  for 
TPS. 

(4)  Pursuant  to  section  244(b)(3)(A)  of 
the  Act,  the  Attorney  General  will 

'review,  at  least  60  days  before  August 
10,  2000,  the  designation  of  Bosnia- 
Herzegovina  imder  the  TPS  program  to 
determine  whether  the  conditions  for 
designation  continue  to  be  met.  8  U.S.C. 
1254a(b)(3)(A).  Notice  of  that 
determination  and  the  reasons 
underlying  it  will  be  published  in  the 
Feder^  Register. 

(5)  Information  concerning  the  TPS 
program  for  nationals  of  Bosnia- 
Herzegovina  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Bosnia-Herzegovina)  will  be  available 
at  local  Service  offices  upon  publication 
of  this  notice. 
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Dated:  August  6. 1999. 
Janet  Reno, 
Attorney  Genera]. 
(FR  Doc.  99-20852  Filed  8-9-99;  11:59  am] 
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DEPARTMENT  OF  LABOR 

Offlc*  of  the  Secretary 

Submission  for  0MB  Review; 
Commarrt  Request 

August  4. 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  OfBce  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  dociunentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  OfBcer, 
ba  Mills  ((292)  209-5096  ext.  143)  or  by 
E-Mail  to  Mills-Ira@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS.  DM. 
ESA,  ETA,  MSHA,  OSHA,  PWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  on  or  before 
September  10, 1999. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluatetheaccuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  ofthe  information  to  be 
collected;  and 

•  Minimize  the  biuxlen  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Strategic  Partnerships  for 
Worker  Safety  and  Health. 

0\a  Number:  1218-ONEW. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other 
non-profit;  Federal  Government. 


Number  of  Respondents:  500. 

Estimated  Time  Per  Respondent: 
29.72  hoivs  per  year. 

Total  Burden  Hours:  14,860. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  OSHA  requires  Strategic 
Partnerships  for  Worker  Safety  and 
Health  information  to  assess  the  impact 
of  partnerships.  An  OSHA  Strategic 
Partnership  aims  to  have  a  measurable, 
positive  impact  on  workplace  safety  and 
health  that  goes  beyond  what 
historically  has  been  achievable  through 
traditional  enforcement  methods  and 
through  a  focus  on  individual  work 
sites. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 
(FR  Doc.  99-20662  Filed  8-10-99;  8:45  am] 
BtUING  CODE  4sia-ae-M 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

Notics  of  Determinations  Regarding 
Eiigibiiity  To  Apply  for  Woricer 
Adfustmsnt  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  July  .  1999. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
protection  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adputment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 


has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-36.283.  A.  B.  C;  Hevi-Duty 

Electric,  Mt.  Vernon,  IL,  Pell  City, 

AL,  Cortland,  NY.  and  Berwick,  PA 
TA-W-36,189:  Gary  Williams  Energy 

Corp.,  Roosevelt,  UT 
TA-W-36,332:  S  &■  S  Chemical  and  Oil, 

Inc.,  Williston,  ND 
TA-W-36.223;  Dydrolex,  Inc.,  Longview, 

TX 
TA-W-35,959;  Bonney  Forge  Cop.. 

Allentown,  PA 
TA-W-36,232;  Total  Safety.  Inc.. 

Watford  City.  ND 
TA-W-36,320;  CAC,  Inc..  Edmund,  OK 
TA-W-36,214;  Union  Drilling,  Inc., 

Roosevelt.  UT 
TA-W-36.21 1;  AquUa  Gas  Pipeline 

Corp.,  San  Antonio,  TX 
TA-W-36,133:  MCM  Enterprises,  Inc. 

(A/k/A  Midstates  Wire), 

CrawfordsviUe.  IN 
TA-W-35,682;  Newport  Steel  Corp., 

Newport,  KY 
TA-W-35,a46:  U.S.  Axle,  Inc.. 

Pottstown,  PA 
TA-W-36.380;  Smurfit-Stone  Container 

Corp.,  Laporte,  IN 
TA-W-36,069:  Thyssen  Mining 

Construction,  Inc.  &■  Betty  B.  Coal 

Co.,  Inc..  Coebum,  VA 
TA-W-35,887;  Hydroform  USA.  Inc.. 

Carson,  CA 
TA-W-35.566:  H  &■  H  Strandflex. 

Oriskany,  NY 
TA-W-36.408;  Geo-Log.  Inc..  Granbury. 

TX 
TA-W-35.857;  Johnstown  Corp.. 

Johnstown,  PA 
TA-W-36.077:  Graybec  Lime,  Inc.. 

Central  Quarry.  Pleasant  GAP. 

Formerly  Bellefonte  Lime  Co., 

Bellefont.  PA 
TA-W-36.374;  Rockwell  Automation, 

Reliance  Electric  Custom  Motors, 

Kings  Mountain,  NC 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-36,404;  CXY  Energy,  Dallas,  TX 
TA-W-36.347:  Great  River  Insurance 

Co..  Accounting  Dept.  Meridian.  MS 
TA-W-36.353:  Gdynia-America  Line. 

Inc..  Elizabeth.  NJ 
TA-W-36.405;  First  Reserve  Oil  and  Gas 

Co..  Midland.  TX 
TA-W-36.335;  Kellogg  Brown  &■  Root, 

Odessa,  TX 
TA-W-36,474:  Weyerhauser  Co.,  Export 

Service,  Coos  Bay  Chip  Operations, 

North  Bend,  OR 
TA-W-36,352:  Triton  Energy,  Dallas,  TX 
TA-W-36,450:  AMP.  Inc.,  Metrology 

Group.  Harrisburg.  PA 
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Tyl. 


TA 


TA 


TA 


.-W-36,419;  Inter-American  Oil 

Works,  Inc.,  Odessa,  TX 
flV-36,157  S-A;  Paramount  Pictures, 

Hollywood,  CA  and  Walt  Disney 

Pictures  &■  Television,  Burbank,  CA 
-W-36,470;  Cable  Repair  ofHobbs, 

Inc.,  d/b/a  Cable  Service  Co.  Hobbs, 

mf 

-W-35,958;  Jencraft  Corp.,  Mc Allen, 

TX 
TJ^W-36,505;  American  Industrial 

Components,  Inc.,  Breckenridge,  TX 
TJf^W-36,497;  Power  Exploration,  Inc., 

Tyler.  TX 
TJfi-W-36,519;  Kramer  Steel,  Inc.. 

Farmington  Hills,  MI 
TJfi-W-36,503;  Petron  Industries,  Inc., 

Alice,  TX 
TJf^W-35,893  &  A;  Natchiq,  Inc.. 

Anchorage,  AK  and  Houston.  TX 
the  workers  firm  docs  not  produce  an 
ai  t  cle  as  required  for  certification  imder 
St  ition  222  of  the  Trade  Act  of  1974. 
TJ^W-35.893I;  Omega  service 

Industries,  Operating  Throughout 

the  State  of  Louisiana  and  Gulf 

Coast  Offshore 
T](^W-35,714;  Allegheny  Ludlum  Steel 

Corp..  Allegheny  Rodney  Strip  Div.. 

Wallingford,  CT 

W-36,267;  Batesville  Casket  Co.. 

Campbellsville.  KY 

W-35,731:  National  Material  Co., 

Arnold,  PA 

W-36,276;  Allergan  Lenior,  Lenoir, 

NC 

W-36.234:  Northrop  Grumman 

Corp..  Commercial  Aircraft  Div..  Job 

Families  7000.  7060,  744Land 

2180,  Dallas,  TX 
-W-36.264;  Batts,  Inc..  Zeeland,  MI 
-W-36.341;  Nortel  Carrier  Solutions 

(Formerly  Known  as  The  Nortel 

Switching).  Research  Triangle  Park. 

NC 
T^-W-36.226;  6-  A;  Seagull  Energy 

Corp.  Headquartered  in  Houston, 

TX  and  Seagull  Pipeline  6- 

Marketing  Co.,  Liberty,  TX 
Ill\-W-36.226B:  Seagull  Energy  E&-P, 

Inc.,  Pampa,  TXand  C;  Waskom. 

TX.  D;  Carthage,  TX.  E;  Freeport. 

TX.  F:  Ratcliff.  AR.  G;  Dubach.  LA. 

H;  Haughton,  LA,  I;  Morgan  City  LA. 

J:  Weatherford.  OK 
f^-W-36,226K;  Seagull  Freestone 

District.  Oakwood.  TX 
1\\-W-36.226L;  Seagull  Field  Service. 

Kilgore.  TX 
'lW-W-36,226M;  Enstar  Transmission  & 

Distribution  Center.  Anchorage.  AK 
'lW-W-36,140;  Wellco  Enterprises.  Inc., 

Waynesville,  NC 
1^-W-36,351;  National  Wood  Products. 

Glasgow.  KY; 
1\^-W-35,812:  Silicon  Graphics,  Inc., 

Chippewa  Falls.  WI  and  Eagan.  MN 
'l\J^-W-36.075:  Universal  Welding,  Inc., 

Export.  PA 


T' 
T.' 


TA-W-36,393:  Fruit  of  The  Loom, 

Distribution  Center,  Campbellsville, 

KY 
TA-W-36,279:  Hazleton  Knitwear. 

Hazleton,  PA 
TA-W-36,187;  6-  A;  Fluor  Daniel,  Inc., 

Sugar  Land,  TXand  Tulsa,  OK 
TA-W-36,327;  Fisher  Rosemount,  Inc., 

Bumsville,  MN 
TA-W-36,409:  Barrett  Resources  Corp., 

Tulsa,  OK 
TA-W-36,434;  Damascus  Steel  Casting 

Co.,  New  Brighton,  PA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-35.893E  &-  F;  Houston 

Contracting  Co.  Operating 

Throughout  The  State  ofAKand 

Houston,  TX 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  diiring  the 
relevant  period  as  required  for 
certification. 
TA-W-36,219;  Matador  Petroleum 

Corp.,  Dallas.  TX 
TA-W-35.893B  and  C;  Alaska      - 

Petroleum  Contractors,  Anchorage, 

AK  and  Houston.  TX 
TA-W-36,893D:  APC  Wood  LLC, 

Operating  Througout  the  State  of 

AK 
TA-W-36,893G;  Houston/NANA,  ].N. 

Operating  Throughout  the  State  of 

AK 
TA-W~36.393H;  ASRC  Parsons 

Enginedring.  LLC,  Operating 

Throughout  The  State  ofAK 
The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met.  A  significaint  number  of  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  firom  employment  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-35.944;  Wabash  Technologies. 

Huntington.  IN 
TA-W-36.262A;  Allsop,  Inc.,  Laramie, 

WY 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met/ A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification. 
TA-W-36.458:  R.L.  Bolin,  Wichita,  Falls, 

TX 
TA-W-36,495;  Enron  Oil  and  Gas  Co.. 

Tyler.  TX 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  or 


articles  like  or  directly  competitive  with 
articles  produced  by  Uie  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  and  location  of  eacb 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-36,382;  Philips  Electronics  North 

America  Corp.,  Philips  Components 

Div.,  Dept  140,  Saugerties,  NY:  May 

19,  1998 
TA-W-36,086,  A,B,C.D;  Maxus  Energy 

Corp..  Dallas.  TX.  Midgard  Energy 

Co..  Amarillo,  TX,  Dumas,  TX. 

Canadian,  TX  and  Perryton,  TX: 

March  31,  1998. 
TA-W-36,312;  Master  Lick  Co.. 

Milwaukee,  WI;  May  4,  1998. 
TA-W-36,377:  Modem  Machine  Works, 

Inc.,  Dudahy,  WI:May24,  1998. 
TA-W-36,323;  Royce  Hosiery  Mills,  Inc., 

Conover,  NC:  May  14,  1998. 
TA-W-35,251;  Gary  Drilling  Co.,  Inc.. 

Bakers  field,  CA:  April  19,  1998. 
TA-W-35,292  &■  A;  Santa  Fe  Energy 

Resources,  Inc.,  d/b/a  Santa  Fe 

Snyder  Corp.,  Houston  and 

Midland.  TX:  May  10. 1998. 
TA-W-36.296;  Yale  E.  Key,  A  Div.  of 

Key  Energy  Service,  Inc.,  Odessa, 

TX:  April  28.  1998. 
TA-W-36.440;  Pilkington  Ubbey- 

Owens-Ford  a/k/a  Libby  Owen 

Ford,  Sherman.  TX:June  8.  1998. 
TA-W-36,443;  Perm  Transfer  LTD.  West 

Hazleton,  PA:  June  11, 1998. 
TA-W-36,062:  Stonecutter  Textiles. 

Inc.,  Spindale,  NC:  March  29,  1998. 
TA-W-36,281:  Rick  Bar  Processing,  Inc., 

Bethlehem,  PA:  May  12.  1998 
TA-W~36,106;  Funtime  Sportswear, 

Inc.,  Lansford.  PA :  April  12.1998. 
TA-W-36,429;  Dyersburg  Corp..  Alamac 

Knit  Fabrics,  Hamilton,  NC;  June  2, 

1998. 
TA-W-36,413;  Jantzen,  Inc.,  Portland. 

Or:  June  2,  1998. 
TA-W-36,430;  Gemini  Fashions 

Partnership,  Union  City,  NJ:  May 

26, 1998. 
TA-W-36,435:  May  Tag  S-  Label  Corp. 

Div.  ofAcco  Brands,  Including 

Leased  Workers  of  Agency  Solutions 

Staffing  Services,  Hillside,  NJ:  May 

13,  1998. 
TA-W-36,316:  Kellwood  Co.. 

Sportswear  Div.,  Coffeeville,  MS: 

May  1.1998. 
TA-W-36,334;  Federal  Mogul  Friction 

Products  &■  World  Wide  Aftermarket 

Distribution,  Manila,  AR:  May  14. 

1998. 
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TA-W-36.3S5  &■  A;  Cresthill  Industries. 

Inc.,  Yonkers,  NY  and  New  York, 

New  York:  May  20, 1998. 
TA-W-35,249;  Coastal  Oil  and  Gas 

Corp.,  Amarillo.  TX:  April  10, 1998. 
TA-W-36.124;  Coastal  Oil  and  Gas 

Corp.,  Altamont.  UT:  April  1, 1998. 
TA-W-36,204;  Madiera  Twin  Fashions, 

Inc.,  New  Bedford.  MA :  April  20. 

1998. 
TA-W-36,182:  Jackes-Evans 

Manufacturing  Co.,  St.  Louis,  MO: 

April  22.  1998. 
TA-W-36,295;  Chevron  USA  Production 

a>  (CPDN).  A  Div.  of  Chevron  USA, 

Inc..  Midland,  TX  and  A;  AK,  B;  CA, 

C;  CO.  D;  LA.  E;  MS.  F;  NM.  G;  OK. 

H;  TX.  I;  UT:  April  27,1 998. 
TA-W-36.289;  Marathon  Oil  Co.. 

Houston,  TX.  A;  WY  and  B;  Ml:  May 

7. 1998. 
TA-W-36.192;  Nextrom.  Inc..  Perth 

Amboy.  NJ:  April  23.  1998. 
TA-W-36.113;  Twin  Ridge  Corp..  Acton. 

ME:  April  15, 1998. 
TA-W-36.136;  Lamesa  Apparel, 

Lamesa,  TX:  April  19. 1998. 
TA-W-36.293;  Leamco-Ruthco.  Inc.. 

Div.  Of  Weatherford  ALS.  Perryton. 

TX:  April  22. 1998.     * 
TA-W-36.294:  Lankford  Oil  and  Gas, 

Graham.  TX:  May  6, 1998. 
TA-W-36.109  &■  A;  Johansen  Brothers 

Shoe  Co.,  Inc.,  Coming.  AR  and 

Harrisburg,  AR:  April  7, 1998. 
TA-W-36,337  &  A:  House  of  Ronnie, 

New  Yodc,  NY  and  Jasper  Textiles, 

Jasper,  FL:  May  19, 1998. 
TAr-W-36.400:  Elementis  Pigments;  Inc.. 

East  St.  Louis.  IL:  May  21, 1998. 
TA-W-36.395  A;  Circle  De  Lumber 

Beaver  Marsh  Yard.  Beaver  Marsh, 

OR  and  Klamath  Falls.  OR:  June  1. 

1998. 
TA-W-35.898:  American  Alloys,  Inc., 

New  Haven.  WV:  March  3, 1998. 
TA-W-36.078;  International  Paper  Co., 

Mobile.  AL:  March  30. 1998. 
TA-W-36.315;  Vesuvius  USA  Steel  Div., 

Zelienople,  PA:  May  13, 1998. 
TA-W-36.331:  Victoreen.  Inc.. 

Component  Dept.  Solon,  OH:  May 

7. 1998. 
TA-W-36.132;  J.H.  Boone's  Inc.. 

Gainesville.  FL:  April  16. 1998. 
TA-W-36.012:  Rhone-Poulenc  AG  Co.. 

Ambler.  PA:  March  25. 1998. 
TArW-36.083;  Schneider  Drilling  Corp.. 

Tyler.  TX:  March  25.  1998. 
TA-W-36.145:  K&B  Manufacturing. 

Inc..  Lake  Havasu  City.  AZ:  April 

22. 1998. 
TA-W-36.310:  Holiday  Products.  Inc.. 

El  Paso.  TX:  May  8.  1999. 
TA-W-36.397:  Techneglas.  Inc., 

Finishing  Operation,  Pittston.  PA: 

May  18,  1998. 
TA-W-36,031:  Joe's  Casing  &  Drilling. 

Inc..  Williston.  ND:  March  22,  1998. 


TA-W-36,225;  A.  B.  Glen  Enterprises, 

Inc.,  Reform  Manufacturing  Div., 

Reform.  Al  and  Detroit  Slack  Div.. 

Finishing  and  Pressing  Dept,, 

Detroit.  Al  and  McCoy 

Manufacturing.  SuUigent.  Al:  May 

3.  1998. 
TA-W-36.034:  Gig  Dog  Driling. 

Midland.  TX:  April  6.  1998. 
TA-W-36.246;  Algroup  Wheaton 

Molded  Glass  Operations.  Millville, 

NJ:  April  27,  1998. 
TA-W-36,143;  Glasgow  &  Sons,  Inc., 

Perth  Amboy.  NJ:  April  15.  1998. 
TA-W-36.398;  Majestic  Lace  Corp., 

Union  City,  NJ:  May  27,  1998. 
TA-W-36,358:  Near  Corp..  New  England 

Audo  Resources.  Lewiston,  ME:  May 

26. 1998. 
TA-W-36.252;  Fina  Oil  6-  Chemical  Co., 

Midland  and  Houston,  TX:  April  23, 

1998. 
TA-W-36.278:  Mannor  Corp.,  Bay 

Minette,  AL:May  10, 1998. 
TA-W-36.262;  Allsop.  Inc.,  Belhngham, 

WA:  May  7.  1998. 
TA-W-36.453;  Offshore  Diamond 

Drilling,  Inc.,  Houston,  TX:June  6. 

1998. 
TA-W-36.463;  UT  Cannon,  New 

Britain.  CT:  June  1 , 1 998. 
TA-W-36.236:  Yopp  6-  Co..  Inc.. 

Florence.  SC:  April  22.  1998. 
TA-W-36.253:  Charles  Komar  &■  Sons. 

McAlester.  OK:  May  14. 1998. 
TA-W-36,459;  Medders  Oil  Co.,  Inc., 

Wichita  Falls,  TX:June  3. 1998. 
TA-W-36,103:  Lincoln  Automotive  Co. 

Including  Leased  Workers  of 

Staffmark  6-  Manpower.  Jonesboro, 

AR:  April  6,  1998. 
TA-W-36,411;  Apache  Corp.,  Houston, 

TX:  May  17, 1998. 
TA-W-36.340:  Beartrack  Mine, 

Meridian  Gold.  Salmon,  ID:  May  20, 

1998. 
TA-W-36.354:  Rama  Group  of 

Companies,  Inc.,  Charm  Graphics. 

Cheektowaga.  NY:  May  20, 1998. 
TA-W-36.308;  Amercord.  Inc.,  Lumber 

aty,  GA:  May  13.  1998. 
TA-W-36.920:  Soniform.  El  Cajon.  CA: 

March  8, 1998. 
TA-W-36.073:  Mann  Manufacturing 

Co.,  Inc.,  Walnut  Grove,  MS;  April 

8. 1998. 
TA-W-36.161;  Lab-Volt  Systems,  Inc., 

Wall.  NJ:  April  9.  1998. 
TA-W-36.386:  A.A.  Fogley  Co..  Inc.. 

Paris.  AR:  May  22. 1998. 
TA-W-36.147;  m  Industries.  Fluid 

Handling  Systems,  New  Lexington. 

OH:  April  19.  1998. 
TA-W-36.365:  Ashland  Specialty 

Chemical  Co..  Plaquemine.  LA:  May 

26.  1998. 
TA-W-36.209  and  A;  Acorn  Products 

Co..  Inc.  Hampden.  ME  and 

Lewiston.  ME:  May  3.  1998. 


TA-W-36.886  &  A,  B.  and  C;  Justin  Boot 

Co.,  Sarcoxie,  MO,  Cashville,  MO, 

Carthage.  MO  and  Fort  Forth  TX: 

March  3, 1998. 
TA-W-36.166:  Weatherford 

International.  Weatherford 

Completion  &■  Oilfield  Services  Div.. 

Kilgore,  TX:  April  9, 1998. 
TA-W-36,241;  Holston  Defense  Corp.. 

Kingsport,  TN:  April  23, 1998. 
TA-W-36,344:  Crysteco,  Inc.. 

Welmington.  OH:  July  20, 1998. 
TA-W-36.299;  ABB  Power  T6-D  Co.. 

Inc.,  Bloomington.  IN:  May  1 1 , 

1998. 
TA-W-36,948:  F.  Schumacher  &■  Co.. 

Richburg.  SC:  May  10, 1998. 
TA-W-36.005;The  Cannondale  Corp.. 

Bedford.  PA:  March  20.  1998. 
All  workers  engaged  in  work  related 

to  manufacturing  bicycles 

separated  on  or  after  March  20. 

1998. 
All  workers  engaged  in  work 

manufacturing  bicycle  clothing  and 

accessories  are  denied. 

TA-W-36.917:  Compaq  Computer 

Corp..  Network  Productions  Div.. 

bring.  TX:  March  8.  1998. 
TA-W-36.515;  Strasburg 

Manufacturing.  Strasburg.  VA:June 

15, 1998. 
TA-W-36,175;  The  Frog.  Switch  and 

Manufacturing  Co.,  Carlisle,  PA: 

April  15, 1998. 
TA-W-36,311;  Sew  Crofters.  LLC. 

Royston,  GA:May  7,  1998 
TA-W-36,325;  Fasco  Motors  Group. 

Russellville,  AR:  May  7. 1 998. 
TA-W-36.020;  Precision  Circuits.  Inc.. 

Eatontown.  NJ:  March  19. 1998. 
TA-W-36,230  &  A.  Johansen  Brothers 

Shoe  Co..  Inc..  Harrisburg.  AR  and 

Coming,  AR:  April  30. 1998. 
TA-W-36.466:  Delta  Tanning  Corp.. 

North  Bergen.  NJ  and  Johnsontown, 

NY:  June  8. 1998. 
TA-W-36.066;  Reach.  Inc..  Woodmill 

Div..  Klamath  Falls.  OR:  March  31. 

1998. 
TA-W-36.487;  Praegitzer  Indusries, 

Huntsville,  AL  Division.  Madison, 

AL:  June  18.  1998. 
TA-W-36.326;C6- J.  Manufacturing. 

Inc..  Blytheville.  AR:  May  12.1 998. 
TA-W-36.387:  Sylvia  Hats.  Inc.  St. 

Louis,  MO:  May  27,  1998. 
TA-W-36,138:  ABB  Vetco  Gray.  Inc.. 

Houston.  TX:  April  20, 1998 
TA-W-36,462:  Lee  County  Textiles,  Inc., 

Giddings,  TX:May28, 1998 
TA-W-36.513;  London  International 

Group.  Inc..  Dothan  Plant  and 

Centre  Plant.  Dothan.  AL:  June  18. 

1998. 
All  woHcers  engaged  in  woric 

manufacturing  latex  gloves 

separated  on  or  after  June  18, 1998; 
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and 
J^  workers  engaged  in  testing  and 
packaging  condoms  are  denied. 
TJci-W-36,188;  Preferred  Foundation, 

JFreeport.  NY:  April  28.  1998 
Iso,  pursuant  to  Title  V  of  the  North 
erican  Free  Trade  Agreement 
Iiik|)lementation  Act  (P.L.  103-182) 
cc  ^ceming  transitional  adjustment 
as  sistance  hereinafter  called  (NAFTA- 
Ti  ^)  and  in  accordance  with  Section 
2!  b(a),  Subchapter  D,  Chapter  2,  Title  n. 
of  the  Trade  Act  as  amended,  the 
D  spartment  of  Labor  presents 
sv  junaries  of  determinations  regarding 
el  igibility  to  apply  for  NAFTA-TAA 
is  ued  dming  the  month  of  July  1999. 

bi  order  for  an  affirmative 
determination  to  be  made  and  a 

ication  of  eligibility  to  apply  for 
TA-TAA  Uie  fulluwiug  group 
ibility  requirements  of  Section  250 
le  Trade  Act  must  be  met: 
(l)  That  a  significant  number  or 
|»portion  of  the  workers  in  the 
irkers*  firm,  or  an  appropriate 
st^Wivision  thereof,  (including  workers 

1  any  agricultural  firm  or  appropriate 
si^tdivision  thereof)  have  become  totally 
of  partially  separated  from  employment 
a4id  either — 

I  That  sales  or  production,  or  both, 
such  firm  or  subdivision  have 
absolutely, 
I  That  imports  from  Mexico  or 
lada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
sut^  firm  or  subdivision  have  increased, 
,a^  that  the  increases  imports 
contributed  importantly  to  such 
w  orkers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
p  rbduction  of  such  firm  or  subdivision; 
o-l 

(4)  That  there  has  been  a  shift  in 
p  rpduction  by  such  workers'  firm  or 
81  ibdivision  to  Mexico  or  Canada  of 
ai  "^cles  like  or  directly  competitive  with 
ai  tides  which  are  produced  by  the  firm 
o  r  {subdivision. 


N^l 


itive  Determinatioiis  NAFTA-TAA 

in  each  of  the  following  cases  the 
ii^^estigation  revealed  that  criteria  (3) 

(4)  were  not  met.  Imports  from 
lada  or  Mexico  did  not  contribute 
iidportantly  to  workers'  separations. 
Tl^ere  was  no  shift  in  production  from 
tlie  subject  firm  to  Canada  or  Mexico 
d  ijring  the  relevant  period. 
i\  J^A-TAA-03201 ;  Lockheed  Martin 

Corp.,  Tactical  Aircraft  Systems. 

Fort  Worth.  TX 
I^]fiFTA-TAA-€3294;  EFTC  Corp.. 

Rocky  Mountain  Operations  (RMO), 

Greeley,  CO 
I^JIiFTA-TAA-03249:  Lee  County 

Textiles,  Inc.,  Giddings,  TX 


NAFTA-TAA-03233:  Rockwell 

Automation.  Reliance  Electric — 

Custom  Motors,  Kings  Mountain, 

NC 
NAFTA-TAA-03186;  Smurfit-Stone 

Container  Corp..  Laporte.  IN 
NAFTA-TAA-03281;  Willamette  ^ 

Industries,  Inc.,  Engineered  Wood 

Products  Div.,  Woodbum,  OR 
NAFTA-TAA-03077:  The  Cannondale 

Corp..  Bedford,  PA 
NAFTA-TAA-03226:  MCM  Enterprises, 

Inc..  (AJC.A.  Midstates  Wire), 

Crawfordsville.  IN 
NAFTA-TAA-03189;  Allergan  Lenoir, 

Lenoir,  NC 
NAFTA-TAA-03229;  Sylvia  Hat.  inc.. 

St.  Louis.  MO 
NAFTA-TAA-031 77;  C6-] 

Manufacturing,  Inc.,  Blytheville,  AR 
NAFTA-TAA-Q3152  &'A;!ohansen 

Brothers  Shore  Co.,  Inc.,  Coming, 

AR  and  Harrisburg,  AR 
NAFTA-TAA-03066;  Precision  Circuits. 

Inc..  Eatontown.  NJ  ,  i 

NAFTA-TAA-03141:  Fina  Oil  and 

Chemical  Co..  Midland.  TX 
NAFTA-TAA-03235;  Apache  Corp.. 

Houston.  TX 
NAFTA-TAA-03215;  IngersoU-Dresser 

Pump  Co..  Phillipsburg,  NJ 
■  NAFTA-TAA-03165;  SMS  Textile  Mills. 

Allentown.  PA 
NAFTA-TAA-€3241;  Ansell-Edmont 

Protective  Products.  Tarboro,  NC 
NAFTA-TAA-03231:  Horn  Textiles. 

Inc..  Titusville.  PA 
NAFTA-TAA-03100:  Pennsylvania 

Steel  Technologies.  Inc..  A 

Subsidiary  of  Bethlehem  Steel 

Corp..  Steelton,  PA 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-03194;  Tubby's  Auto 

Service,  Inc..  Auto  Salvage  Div., 

Houston,  TX 
NAFTA-TAA-03207;  Bombardier  Motor 

Corp..  of  America.  Recreational 

Products  Div.,  Wausau.  WI 
NAFTA-TAA-03287;  Bauer  Nike 

Hockey  USA.  Inc.,  Greenland,  NH 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

A£Bmiative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-03156;  Chippenhook 
Corp.,  Stamping  Department, 
McAllen.  TXiMayS.  1998 

NAFTA-TAA-03138;  Apollo  Tanning. 
Ltd..  Camden.  ME:  April  30,  1998 

NAFTA-TAA-03239:  Collins  &■  Aikman. 
Plastic  Div..  Homer,  MI:  April  20, 
.      1998 


NAFTA-TAA-03300;  AZT  Sewing, 

Commerce,  CA:July9,  1998 
NAFTA-TAA-03302;  The  Bachman  Co.. 
Phoenixville  Plant.  Phoenixville. 
PA:  July  8.  1998. 
NAFTA-TAA-031 50  &■  A;  Acorn 

Products  Co..  Inc..  Hampden,  ME    . 

and  Lewiston,  ME:  May  3, 1 998. 
NAFTA-TAA-03298  &•  A:  Walls 

Industries,  Inc..  Merkel  Walls 

Industries,  Inc.,  Merkel,  TX  and  Big 

Spring  Walls  Industries,  Inc.,  Big 

Spring,  TX:July6,  1998 
NAFTA-TAA-031 71;  Rosemount 

Analytical,  Inc..  Anaheim,  CA:  May 

5.  1998. 
NAFTA-TAA-03275;  Cutler-Hammer. 

Sensors  Business  Unit,  Everett,  WA: 

June  28,  1998. 
NAFTA-TAA-03286:  Abitibi— 

Consolidated,  West  Tacoma  Div., 

Steilacoom,  WA:  June  25, 1998 
NAFTA-TAA-03243;  Batts,  Inc.. 

Zeeland,  MI:  May  20.  1998. 
NAFTA-TAA-03114:  Lab-VoH  Systems. 

Inc..  Wall,  NJ:  April  9, 1 998. 
NAFTA-TAA-€3273;  Stuffed  Shirt.  Inc., 

New  York.  NY:  June  24,  1998 
NAFTA-TAA-03181 ;  Fasco  Motors 

Group.  Russellville.  AR:  May  11, 

1998  > 
NAFTA-TAA-03224;  Uncoln 

Automotive  Co..  Including  Leased 

Workers  ofStaffmark  &■  Manpower, 

Jonesboro,  AR:  May  1 7,  1998. 
NAFTA-TAA-03079:  Reach.  Inc., 

Woodmill  Div..  Klamath  Falls.  OR: 

March  31. 1998. 
NAFTA-TAA-0324  7;  Proctor  and 

Gamble  Paper  Products  Co., 

Greenville  Plant,  Greenville.  NC 
NAFTA-TAA-03214;  Algroup  Wheaton. 

Molded  Glass  Operations,  Millville. 

NJ:  April  27.  1998. 
NAFTA-TAA-03213:  Associated 

Spring.  Arden.  NC:  April  27. 1998. 
NAFTA-TAA-0321 7  &■  A;  Circle  De 

Lumber.  Beaver  Marsh  Yard,  Beaver 

Marsh,  OR  and  Klamath  Falls.  OR: 

June  2,  1998. 
NAFTA-TAA-03159;  Holiday  Products. 

Inc..  El  Paso.  TX:  May  8.  1999 
NAFTA-TAA-03262:  Techneglas.  Inc., 

Finishing  Operation.  Pittston.  PA: 

May  18.  1998. 
NAFTA-TAA-03227;  Victoreen,  Inc.. 

Component  Dept.  Solon,  OH:  May 

24,  1998 
NAFTA-TAA-03258:  Vesuvius  USA. 

Steel  Div.,  Zelienople.  PA:  June  11. 

1998. 
NAFTA-TAA-03126;  Jackes-Evans 

Manufacturing  Co..  St.  Louis.  MO: 

April  26,  1998. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  July.  1999. 
Copies  of  these  determinations  are 
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available  for  inspection  in  Room  C- 
4318.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  ^4W,  Washington. 
DC  20210  during  normal  business  hours 
or  wall  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  August  2, 1999. 
Grant  D.  Beale. 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  99-20682  Filed  8-10-99;  8:45  am] 
aUJMQ  CODE  4S10-«Hi 


DEPARTMENT  OF  LABOR 

Employimnt  and  Training 
Adminiatration 


I  Corporation,  I 
Englnaarinq  Dapartmant,  Boiaa,  ID; 
Diamiaaal  of  Aoislication  for 
Raconaidaratlon 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Boise  Cascade  Corporation.  Paper 
Engineering  Department.  Boise.  Idaho. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-35.933;  Boise  Cascade  Corporation, 
Paper  Engineering  Dept.,  Boise,  Idaho 
(July  26, 1999) 

Signed  at  Washington,  DC  this  2nd  day  of 
August.  1999. 

Grant  D.  Beak, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  99-20676  Filed  8-10-99;  8:45  am] 
■UJNQ  CODE  4B10-aO-H 


DEPARTMENT  OF  U^BOR 

Employmant  and  Training 
Adminlatrallon 

[TA-W-a6.042] 

BrougMon  OparaUng  Corp.,  Houaton, 
Taxaa;  Nolica  of  Nagativa 
Dalaiininalion  Ragarding  Application 
for  Raeonaidaration 

By  application  dated  May  10, 1999,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  April 
15, 1999,  and  published  in  the  Federal 
Register  on  May  21, 1999  (64  FR  27810). 


Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
detenaination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  April  15, 1999,  denial  of  TAA  for 
workers  of  Broughton  Operating  Corp., 
Houston,  Texas,  was  based  on  the 
finding  that  the  workers  provided  a 
service  and  did  not  produce  an  article 
as  required  by  Section  222(3)  of  the 
Trade  Act  of  1974,  as  amended. 

The  petitioner  asserts  that  the  subject 
firm  is  involved  in  the  exploration  and 
production  of  oil  and  gas,  and  explains 
that  the  petitioners  provided  personnel 
services  including  the  review  of  oil  and 
gas  leases,  paid  rentals  and  performance 
of  tide  work  involved  with  those  leases, 
and  thus  should  be  considered  engaged 
in  employment  related  to  the 
production  of  oil  and  gas. 

The  investigation  shows  that  the 
petitioning  worker  group  was  employed 
by  Administaff  which  was  contracted 
with  the  subject  firm  to  provide  certain 
personnel  functions,  which  included 
lease  analysts.  The  Department  stands 
corrected  that  the  workers  in  fact, 
performed  administrative  and  lease 
analyst  functions  for  Broughton 
Operating  Corp.  in  Houston,  Texas. 

The  petitioning  workers  (Administaff 
employees)  were  providing  a  service  in 
the  offices  of  Broughton  Operating  Corp. 
in  Houston,  Texas. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  20th  day  of 
July,  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  99-20678  Filed  8-10-99;  8:45  am) 
BMJJNQ  CODE  4610-30-« 


DEPARTMENT  OF  U^BOR 

Employmant  and  Training 
Adminiatration 

[TA-W-35,904] 

CarfMNTtt,  inc.,  McKanzia,  Tannaaaaa; 
Notica  of  Nagativa  Datarmlnation 
Ragarding  Application  for 
Raeonaidaration 

By  application  dated  May  6, 1999,  the 
company  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  April 
12, 1999,  and  published  in  the  Federal 
Register  on  May  11, 1999  (64  FR  25371). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  investigation  findings  for  the 
April  12  denial  of  TAA  for  workers  of 
Carhartt,  Inc.  producing  insulated  bib 
overalls  in  McKenzie,  'Tennessee 
showed  that  criterion  (3)  of  the  group 
eligibility  requirements  of  Section  222 
of  the  Trade  Act  was  not  met.  There 
were  no  company  or  customer  imports 
of  bib  overalls. 

The  petitioner  asserts  that  when  the 
subject  firm  plant  closes  some  of  the 
production  will  be  transferred  to  the 
Carhartt  plant  in  Camden,  Tennessee.  In 
turn,  some  of  the  Camden  production  is 
being  shifted  to  Mexico.  The  petition 
investigation,  however,  revealed  that  the 
company  does  not  import  products  like 
or  directly  competitive  witii  that  which 
was  produced  in  McKinzie,  Tennessee. 
Flulhermore,  the  workers  at  Carhartt, 
Inc.  in  Camden,  Tennessee  have  not 
petitioned  for  TAA  eligibility. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 
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I  gned  at  Washington,  DC,  this  15th  day  of 
Juhj  1999. 
Gittit  D.  Beale, 

Program  Manager.  Office  of  Trade 
A(i^stment  Assistance. 
[FfaDoc.  99-20666  Filed  8-10-99:  8:45  am) 
BMklNQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

and  Training 
liniatration 

W-35316] 

CiJMVNnan  Sarvicas,  Odaaaa,  TX; 

liaaal  of  Application  for 
R^^onaidaration 


suant  to  29  CFR  90.18(C)  an 
plication  for  administrative 
3nsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
A<^ustment  Assistance  for  workers  at 
the  Chapman  Services,  Odessa,  Texas. 
The  application  contained  no  new 
substantial  information  which  would 
bqar  importantly  on  the  Department's 
dmrmination.  Therefore,  dismissail  of 
I  application  was  issued. 

k-W-35,816:  Chapman  Services,  Odessa 
j  Texas  (July  26. 1999) 
ijigned  at  Washington,  DC  this  2nd  day  of 
ist.  1999. 

^^t  D.  Beale, 
Program  Manager.  Office  of  Trade 
Adfustwent  Assistance. 
IFtt  Doc.  99-20675  Filed  8-10-99;  8:45  am] 

I  CODE  4510-30-M 


>ARTMENT  OF  UKBOR 

^ploymant  and  Training 
liniatration 

[T|ll-W-36^1] 

Di  I  fi-Nan  Macliina  and  Manufacturing 
M  ( Hand,  Taxaa;  Notica  of  Tarmination 
nvaatigation 

1  Pursuant  to  Section  221  of  the  Trade 
A : :  of  1974,  an  investigation  was 
inii  lated  on  May  10, 1999  in  response  to 
a  V  rorker  petition  which  was  filed  on 
A^ril  23, 1999  on  behalf  of  workers  at 
Dp  D-Nan  Machine  and  Manufacturing, 
Kfi  Hand,  Texas. 

'  'he  investigation  revealed  that  an 
investigation  was  initiated  on  February 
1.    999  in  response  to  a  previous 
pdtttion  (TA-W-35,572),  filed  on  behalf 
o^yvorkers  at  Don-Nan  Pump  &  Supply 
C^inpany,  Inc.  Midland,  Texas.  The 
wqrkers  produced  oilfield  rod  pump 
p^s  and  related  oilfield  parts.  The 
investigation  also  revealed  that  criterion 
(3J)jhad  not  been  met  and  was  denied  on 
F^l  )ruary  24, 1999.  Consequently, 


further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
July.  1999. 
Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  99-20670  Filed  8-10-99;  8:45  am) 
nUJNQ  CODE  4510-30-M 


DEPARTMENT  OF  UKBOR 

Employmant  and  Training 
Adminiatration 

rrA-W-36,417] 

Ganarai  Eiectric  Company,  IMotora  and 
Transformers  Divisions,  Fort  Wayna, 
IN;  Notica  of  Tarmination  of 
Invaatigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  21, 1999,  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  the  General  Electric 
Company,  Motors  and  Transformers 
Division,  Fort  Wayne,  Indiana. 

All  workers  of  the  subject  firm  are 
covered  under  an  existing  certification 
under  TA-W-33,  7783.  Consequendy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  27th  day  of 
July.  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  99-20679  Filed  8-10-99;  8:45  am] 

BILUNG  CODE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Adminiatration 

n'A-W-36,195] 

ilahmpaaa  USA,  litcorporated,  Vasa, 
NC;  Notica  of  Tarmination  of 
Invaatigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  10, 1999  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  and  former  workers  at. 
Jahmpasa  USA,  Incorporated,  located  in 
Vass,  North  Carolina  (TA-W-36,195). 

The  Department  of  Labor  has 
determined  that  the  petitioning  group  of 
workers  are  covered  by  an  existing 
certification,  as  amended  (TA-W- 
34,840A).  Consequently,  further 
•investigation  in  this  matter  would  serve 


no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  23rd  day  of 
July,  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-20680  Filed  8-10-99;  8:45  am] 
BNJJNG  COOE  4S1fr-«>-H 


DEPARTMENT  OF  LABOR 

Employment  artd  Training 
Administration 


[TA-W-35. 213.  TA-W-3S,  213A] 

Lady  Carol  Dfasaas,  a  SutMidiary  of 
Duryaa  IrKluatrlas;  Duryaa,  PA,  New 
York,  NY;  Amended  Certification 
Regarding  EliglbHity  To  Apply  for 
Worlcar  Ad)ustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  5, 1999,  applicable  to  workers 
of  Lady  Carol  Dresses,  a  subsidiary  of 
Diuyea  Industries,  located  in  Duryea, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  May  11, 1999 
(64  FR  25372). 

At  the  request  of  the  UNITE  tmion, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  New  information  received  by  the 
company  shows  that  worker  separations 
occurred  at  the  New  York,  New  York 
location  of  Lady  Carol  Dresses  when  the 
company  closed  in  October  1988.  The 
New  York,  New  York  location  was  the 
sales  office,  administration  and 
showroom  for  Lady  Carol's  production 
facility  in  Duryea,  Pennsylvania.  The 
workers  were  engaged  in  the  production 
of  ladies'  dresses. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Lady  Carol  Dresses  who  were  adversely 
affected  by  increased  imports  of  ladies' 
dresses.  Accordingly,  theDepartment  is 
amending  the  certification  to  cover  the 
workers  of  Lady  Carol  Dresses,  New 
York.  New  York. 

The  amended  notice  applicable  to 
TA-W-35,  213  is  hereby  issued  as 
follows: 

All  workers  of  Lady  Carol  Dresses,  a 
subsidiary  of  Duryea  Industries.  Duryea, 
Pennsylvania  (TA-W-35,  213)  and  New 
York.  New  York  (TA-W-35.  213A)  who 
became  totally  or  partially  separated  from 
emploj'ment  on  or  after  October  23.  1997 
through  February  5.  2001  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 


43728 


Federal  Regigter/Vol.  64,  No.  154 /Wednesday,  August  11.  1999/ Notices 


Signed  at  Washington,  DC,  this  26th  day  of 
July,  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  99-20665  Filed  8-10-99;  8:45  amj 
BHJJNQ  CODE  4Sie-«Ma 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminlalralion 

Invaatlgationa  Regarding  Certifications 
of  EUgMlity  To  Apply  for  Worlcer 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 


notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Emplojnment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  n, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 

Appendix 

(Petitions  Instituted  on  07/12/1999] 


Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  23, 1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  23, 1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  12th  day  of 
July,  1999. 

Grant  D.  Beale, 

Pmgmm  Manager,  Office  nf  Trade 
Adjustment  Assistance. 


TA-W 


36.527 

36,528 
36,529 

36,530 
36,531 

36,532 
36,533 
36,534 
36,535 
36.536 

36,537 
36.538 


Subject  fimi 
(petitioners) 

PGS    Ocean    Bottom    Setsmic 

(Comp). 

ASM  America,  Inc  (Comp)  

Steward    Cable    Repair,    Inc. 

(Writs). 

Newcom,  Inc  (Wrto) 

BHP    Copper    North    America 

(Comp). 

McCtatchy  Bros.,  Inc  (Wrks) 

Easttvun  Forge,  Inc  (Wrks)  

Thomaston  MiNs,  Inc  (Comp)  .... 

Cooper  Tools  (Comp) 

Martin      County      Residential 

(Comp). 
Ocean  Beauty  Seafood  (ISFU) 
Texas  Oil  Co.  (The)  (Wkrs) 


Location 


Houston,  TX  

Ptwenix,  AZ 

Midland,  TX  

W.  Uke  Village.  CA 
Tucson,  AZ 

Midland,  TX 

Beaumont,  TX  

Thomaston,  GA  

Madison,  ME  

yvilllamston,  NC 

CWnook,  WA  

Houston,  TX  


Date  of 
petition 


06/15/1999 

06/30/1999 
05/22/1999 

06/25/1999 
07/03/1999 

06/29/1999 
06/15/1999 
06/29/1999 
06/29/1999 
06/18/1999 

06/26/1999 
05/13/1999 


Product(s) 


Marine  Setsmic  Exploration. 

Capital  Equipment  for  Semiconductors. 
Produce  and  Repair  Seismic  Cat)les. 

Computer  Modems. 
Copper  Mining. 

Truck  Hauling — OilfieM. 
Forgings  for  Oilwell  Parts. 
Industrial  Denim  Fat>rics. 
Wooden  Lathes. 
Collars  and  Welts  for  Knit  Shirts. 

Seafood. 
Oil  and  Gas. 


[FR  Doc.  99-20672  Filed  8-10-99;  8:45  am] 
■UMQ  COM  4610-40-H 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
AdmMatralion 

[TA-W-35,967] 

Siemene  ICN  a/liAi  Siemene 
information  Communicatione 
Natworln,  inc.,  Ctierry  Hill,  NJ:  Notice 
of  Negative  Determination  Regarding 
Application  for  Reconeideratlon 

By  application  dated  May  7, 1999, 
petitioners  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  April 


20, 1999,  and  published  in  the  Federal 
¥iiBga*eT  on  May  21, 1999  (64  FR  27810). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  effects  or  of 
the  law  justffied  reconsideration  of  the 
decision. 

The  investigation  findings  for  the 
April  20  denial  of  TAA  for  workers  of 
Siemens  ICN  producing  communication 
and  voice  messaging  servers  and 
business  telephones  in  Cherry  Hill,  New 
Jersey  showed  that  criterion  (3)  of  the 
group  eligibility  requirements  of  Section* 


222  of  the  Trade  Act  was  not  met.  The 
work  performed  in  Cherry  Hill  was 
transferred  to  another  domestic  facility. 
Sales  at  the  subject  plant  increased  prior 
to  the  shift  in  production. 

The  petitioners  assert  that  the 
business  phones  manu&ctiued  in 
Austin,  Texas  were  to  be  transferred  to 
Cherry  Hill.  Siemens  ICN,  however, 
opted  to  import  the  product  fitim 
Germany.  The  Department's 
investigation  revealed  that  the  business 
phones  manufactured  and  imported 
firom  Germany  are  not  like  or  directly 
competitive  with  those  which  were 
produced  in  Cherry  Hill,  New  Jersey. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
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L  ibor's  prior  decision.  Accordingly,  the 
aj  mlication  is  denied. 

i  ligned  at  Washington.  DC,  this  19th  day  of 
Ii  1  yr  1999. 
GrintD.  Beak. 

P 1  >grai7i  Manager,  Office  of  trade 
A  c  justment  Assistance. 
[11 1  Doc.  99-20667  Filed  8-10-99;  8:45  am] 
n  L  LING  CODE  4S10-3IMI 


PARTMENT  OF  LABOR 

Sitiploymetit  and  Training 
Annlnistration 

r  A-W-d6,202  &  TA-W-36,202A] 

Tnundert»lrd  Mining  Eveleth  and 
Rirbas,  Minnesota;  Dismissai  of 
Application  for  Reconsideration 

^^ursuant  to  29  CFR  90.18(C)  an 
licatlon  for  administrative 
onsideration  was  filed  with  the 
or  of  the  Office  of  Trade 
4)ustment  Assistance  for  workers  at 
Thimderbird  Mining,  Eveleth  and 
bes,  Minnesota.  The  application 
clj^tained  no  new  substantial 

bnnation  which  would  bear 
iiiiportantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 


TA-W-36,202  &  TA-W-36,202A: 
Thimderbird  Mining  Eveleth  and 
Forbes,  Minnesota  Ouly  26, 1999) 

Signed  at  Washington,  DC  this  2nd  day  of 
August.  1999. 
Grant  0.  Beale, 

Program  Manager,  Office  of  trade  Adjustment 
Assistance. 
IFR  Doc.  99-20674  Filed  8-10-99;  8:45  am) 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employmsnt  and  Training 
Administration 

Investigation  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 

Appendix 

[Petitions  instituted  on  07/19/1999] 


adjustment  assistance  imder  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  oUhe  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  23, 1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  23, 1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.," 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  9th  day  of 
July,  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistanace. 


TA-W 


Subject  firm 
(petitioners) 

VECO  Pacific  (Co.)  

Dalzell  Corporation  (Wkrs)  

Phelps    Dodge    Magrtet    Wire 

(UAW). 

Willamette  Industries  (Wkrs)  

Bon  Worth,  Inc  (Co.)  

Guidon,  Inc  (lAMAW)  

Bombardier  Motor  Corp.  (Wkrs) 
Shape  Global  Technology  (Co.) 
Spalding     Sports     Workjwkle 

(Wkrs). 
Caterpillar  Work  Tools  (Wkrs)  ... 
F  and  M  Manufacturing  (Co.)  .... 
Brintons  Carpets  (USA)  (Wkrs) 
Wmer  Industries,  Inc  (UNITE)  ... 
Dixon  Ticonderoga  Co.  (Co.)  .... 

JPN  Sen/tee  Co  (Co.) 

Hamilton  Standard  (Co.)  

Betoit  Corporation  (Wkrs) 

Hydralift,  Inc.  (Co.)  

McCoy  Cove  Mine  (Co.) 

McDermott  Engineering  (Wkrs) 
Allison  Manufacturing  Co  (Wkrs) 

Viskase  Corporation  (Wkrs)  

Oxford  Intematkxuil  (Wkrs)  

Baker  Oil  Tools,  West  Tx  (Co.) 

Walls  Industries  (Co.) 

Viskjn  Ease  Corp.  (Wkrs) 

Husky  Injuection  MokJing  (Co.) 

EFTC  (Wkrs)  

Rust  Tractor  Co.  (Co.) 

Boeing  Corporation  (UAW)  


Locatkxi 


Date  of  peti- 
tkxi 


Product(s) 


3E,539 
3:, 540 
33,541 

3|b,542 
,543 


Bellingham,  WA 

New  Martinsville,  WV 
HopkinsvJIle,  KY  

Woodbum,  OR  

Victoria,  VA 

Muskegon,  Ml 

Wausau,  Wl 

Dadeville,  AL  ~ 

Johnstown,  NY  

Dallas,  OR  

Westmir>ster,  MO 

Paramus,  HJ „. 

Peterson,  NJ  ...: 

Deer  Lake,  PA 

Denver  City,  TX  

Colorado  Spring,  CO 

Portland,  OR ....« 

Houston,  TX 

Battle  Mountain,  NV  . 

Houston,  TX  

McAllen,  TX  

Chicago,  IL  

Chicago,  IL  

Odessa,  TX  

Meritel,  TX 

St.  Cloud,  MN 

Pittsfield,  MA  

Greeley,  CO 

Silver  City,  NM  

Long  Beach,  CA 


07/06/1999 
01/27/1999 
07/01/1999 

06/29/1999 
06/28/1999 
07/07/1999 
06/28/1999 
06/23/1999 
06/29/1999 

06/24/1999 
06/25/1999 
06/27/1999 
07/02^999 
06/30/1999 
07/01/1999 
07/02/1999 
06/29/1999 
06/30/1999 
06/30/1999 
06/27/1999 
07/01/1999 
06/12/1999 
06/29/1999 
05/26/1999 
07/06/1999 
07/07/1999 
06/28/1999 
06/29/1999 
07/07/1999 
07/09/1999 


Engineers,  Designers,  and  Drafters. 
HeuKlmade  Glassware. 
Magnet  Wire. 

Wood  I  Beams. 

Ladies'  Apparel. 

Loose  Needle  Rollers. 

Technical  Assistance  &  Distributkxi. 

3-D  Jewel  Boxes. 

Golf  Clubs,  Sets  and  Singles. 

I.T.  Coupler,  Pallet  Forits. 

Cast  Iron  Compresskxi  Cylinders. 

Carpets. 

Ladies'  Garment  Samples. 

Writing  Instruments  and  Artist  Kits. 

Construct  Oilfiekj  Facilities. 

Electronic  Aircraft  Assemblies. 

Pulp-Making  Equipment. 

Oil  Drilling  Equipment. 

Gold  and  Silver  Mine. 

Design  &  Engineer  Offshore  Platforms. 

Children's  Clothing. 

Meat  Casings. 

Automotive  Loudspeakers. 

Oilfield  Services. 

Insulated  Coveralls. 

Vision  Lenses. 

Plastic  Injection  Molding  Machines. 

Circuit  Board  Assemblies. 

Sell  and  Sennce  Caterpillar  Equipment. 

Commercial  Aircraft. 
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36,569 
36.570 
36.571 
36.572 
36.573 
36,574 
36,575 
36,576 
36.577 
36.578 
36,579 
36.580 


Subject  firm 
(petitioners) 

West  Texas  Drilling  (Co.)  

Bachman  Company  (The)  (BCT) 

Mallard  JC.  Inc.  (Co.)  

Rhone  Poulenc  Ag  Co.  (Co.)  .... 

Gertjer  Childrenswear  (Co.)  

Ametek  March  Electric  (lAMAW) 

Landmari<  Graphics  (Co.) 

Texas  Pipe  Coupling  QAIkrs)  

Statoil  Exploration  (US)  (Wkrs) 
Carpentas  Oilfield  Const.  (Wkrs) 
Continental  Natural  Gas  (Wkrs) 
Sdentifk:  Drilling  (Wkrs)  


Location 


Midland,  TX  

Phoenixville.  PA  

McPherson,  KS  ...;.. 
Mt.  Pleasant.  TN  .... 

Lumberlon,  NC  

Cambridge,  OH  

Houston,  TX  

Hughes  Springs,  TX 

Houston.  Tx' 

Denver  City.  TX 

Tulsa,  OK  

Oklahoma  City,  OK 


Date  of  peti- 
tk)n 


06/30/1999 
07/08/1999 
06/02/1999 
06/25/1999 
07/07/1999 
07/12/1999 
07/08/1999 
07/07/1999 
07/07/1999 
06/25/1999 
06/29/1999 
06/24/1999 


Product(s) 


Drilling  Fluids  and  Chemk:als. 
Potato  Chips. 
Oil  and  Gas  Well  Drilling. 
Bromoxynil  Octanoate. 
Children's  Underwear. 
Electric  Motors. 
Oil  and  Gas. 
OilfiekJ  Drilling  Parts. 
Deepwater  Exploration. 
OilfiekJ  Construction. 
Natural  Gas  Liquids. 
Oil  and  Gas  Drilling. 


1 

1 

-U 

fFR  Doc.  99-20664  Filed  8-10-99;  8:45  am] 
BHJJNG  COOe  4S10-30-M 

DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

[NAFTA-3301] 

Cameo  inc.,  REDA  Division,  Midland, 
TX;  Notica  of  Tarmination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  13, 1999,  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Cameo  Inc.,  REDA  Division,  Midland, 
Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  26th  day  of 
July,  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  99-20681  Filed  8-10-99;  8:45  am] 

BNJJNG  COOE  4610-«MI 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

[NAFTA-03297] 

Intanurtional  Business  Corporation 
(IBM)  Storage  Systems  Division  (SSD) 
San  Jose,  California;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  fP.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2,  Title  n. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  June  24, 1999  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  the  Storage  Systems  Division  (SSD)  of 
Intemation^  Business  Corporation 
(IBM),  located  in  San  Jose,  California 
(NAFTA-03297). 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  {NAFTA-03283).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  O.C.  this  26th  day 
of  July  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-20673  Filed  8-10-99;  8:45  am] 
BILLING  CODE  4S10-70-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regardlng'Certifications 
of  Ellgibillty  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement — Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182).  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  imder  Section  250(b)(1) 
of  Subchapter  D.  Chapter  2.  Title  II.  of 
the  Trade  Act  of  1974.  as  amended,  are 
identified  in  the  Appendix  to  this 


Notice.  Upon  notice  £rom  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8, 1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  witb  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
if  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  August  23, 1999. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  August  23. 1999. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director.  OTAA,  ETA,  DOL,  Room 
C-4318.  200  Constitution  Avenue.  NW, 
Washington.  DC  20210. 

Signed  at  Washington.  DC  and  this  2nd  day 
of  August.  1999. 
Grant.  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
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Appendix 


Subject  firm 


Location 


Date  received  at 
Governor's  office 


Petition  No. 


Articles  produced 


Pnlelps  Dodge  Magnet  Wire  (DAW) 

Continental  Natural  Gas  (Wkrs) 

ERTC  Corporation  (Wkrs)  

Dt|on  Ticonderoga  (Co.) 

GJijkJant  Intermedics  (Co.) 

lr|t6mationat  Business  Machines  (Wkrs) 

W$lls  Industries  (Co.) 

$Hs  Industries  (Co.) 

IS  Jeans  (Wkrs)  

Sewing  (Wkrs) 

CO  (Co.) 

man  Company  (The)  (BCTGM)  

itorola  (Wkrs) 

Q^rber  ChikJrenswear 

Sl^art  Entertainment  (Co.) 

ific      Softwoods— WTD      Industries 
;rs). 
net     Supply — American     Resources 


Bass  (Co.) .. 
(Wkrs) 


aer  Shoe  (Wkrs)  

i.K.  Locke  Insulator  (UE)  

[tern  Gas  Resources  (Wkrs) 

iger  Steel  (Wkrs) 

jttiwestem  Cutting  (Wkrs) 

JLBtin  Boot  (Co.)  

d0ntact  Apparel  (Co.)  

W0athen/ane  Window  (Wkrs)  .... 

R^st  Engineering  (Wkrs) 

Justin  Boot  (Wkrs) 

Paramount  Headwear 

»U)erican  National  Can  (IBT) 

jU  Composites  (GMP) „.... 


reme  Tooling  (Co.) 

line  Tooling  (Co.)  Holdings  (Wkrs) 
i  Strauss  (Co.)  

Alcatel  Data  Networi(s  (Wkrs) 

AJMI— DDC  (IBEW) 

V^^lker  McDonakJ  (Wkrs) 

Total  Petroleum  (Wkrs) 

AMP— A  TYCO  International  (Co) 

Iifivensys  Appliance  Controls  (USWA) 

Lincoln  Industrial  (lAMAW)  

Qtptech  Immune  Systems  (Wkrs)  

Dodge  Refinery  (Co.) 


;  Doc.  99-20677  Filed  8-10-99;  8:45  am] 
MUJNO  CODE  4S10-W-M 


Hopkinsville,  KY  .... 

Tulsa,  OK  

Greeley,  CO  

•Deer  Lake,  PA 

Angleton,  TX  

San  Jose,  CA 

Merkel,  TX 

Big  Spring,  TX 

El  Paso,  TX  

Commerce,  CA 

Midland,  TX 

Phoenixville,  PA  .... 
Boynton  Beach,  FL 

Greenville,  SC  

McAllen,  TX 

Philomath,  OR 

Eugene.  OR  

S.  Portend,  ME 

Westlake  Village, 
CA. 

Farmington,  ME 

Baltimore,  MD  

Midland,  TX  

Phoenix,  AZ 

El  Paso,  TX 

Fort  Worth,  TX  

El  Paso,  TX 

Brighton,  Ml 

Onalaska,  Wl 

Carttiage,  MO 

Bourtxjn,  MO 

Longview,  TX  ....... 

Bluffton,  TN  

Fremont,  IN  

Merced,  CA  

El  Paso.  TX  

Mt.  Uurel,  NJ 

Cedar  Knolls,  NJ  .. 

Greenville,  TX  

Alma.  Ml  

Lowell.  NC 

New  Stanton,  PA  .. 

St.  Louis,  MO  

Allentown.  PA 

El  Paso.  TX 


07/08/1999 
07/09/1999 
07/08/1999 
07/07/1999 
07/06/1999 
06/24/1999 
07/08/1999 
07/08/1999 
07/12/1999 
07/09/1999 
07/13/1999 
07/14/1999 
06/02/1999 
07/08/1999 
07/14/1999 
07/19/1999 

07/19/1999 

07/19/1999 
07/01/1999 

07/19/1999 
06/18/1999 
07/20/1999 
07/19/T999 
07/13/1999 
07/21/1999 
07/19/1999 
07/22/1999 
07/22/1999 
07/26/1999 
07/26/1999 
07/26/1999 
07/26/1999 

07/23/1999 
07/26/1999 
07/27/1999 
07/21/1999 
07/21/1999 
07/27/1999 
06/24/1999 
07/28/1999 
07/28/1999 
07/26/1999 
07/28/1999 
07/28/1999 


NAFTA-3,292 
NAFTA-3,293 
NAFTA-3,294 
NAFTA-3,295 
NAFTA-3,296 
NAFTA-3,297 
NAFTA-3,298 
NAFTA-3,298 
NAFTA-3.299 
NAFTA-3,300 
NAFTA-3,301 
NAFTA-3,302 
NAFTA-3,303 
NAFTA-3,304 
NAFTA-3,305 
NAFTA-3.306 

NAFTA-3.307 

NAFTA-3,308 
NAFTA-3,309  ^ 

NAFTA-3,310 
NAFTA-3,311 
NAFTA-3,312 
NAFTA-3,313 
NAFTA-3.314 
NAFTA-3.315 
NAFTA-3,316 
NAFTA-3,317 
NAFTA-3,318 
NAFTA-3,319 
NAFTA-3,320 
NAFTA-3,321 
NAFTA-3,322 

NAFTA-3,323 
NAFTA-3.324 
NAFTA-3,325 
NAFTA-3,326 
NAFTA-3,327 
NAFTA-3,328 
NAFTA-3,329 
NAFTA-3,330 
NAFTA-3,331 
NAFTA-3,332 
NAFTA-3,333 
NAFTA-3,^}34 


Copper  and  Aluminum  magnet  wire. 

Natural  gas. 

Medical,  industrial  &  avionic  products. 

Writing  instruments. 

Lead. 

Hard  disk  drives  &  tape  products. 

Insulated  dothing. 

Insulated  clothing. 

Jean  products. 

Denim  jeans. 

Electrical  pumps. 

Potato  chips. 

Pagers. 

Children's  underwear. 

Bingo  cards  and  bingo  ink  markers. 

Wood  products. 

Sewn  products. 

Footwear. 

CD  Rom's,  modems. 

Women's  shoes. 

Porcelain  high  voltage  insulators. 

Natural  gas. 

Machinery. 

Gamient,  jeans. 

Westem  boots. 

Clothing. 

Glass. 

Models  and  tooling. 

Boots 

Headwear,  caps,  hats. 

Aluminum  cans. 

Hoodliners,     dash     insulators,     heat 

shiekJs. 
Blow  iT^lds  and  fixturing. 
Heat  trai  .sfer  equipment. 
Jeans  and  dockers. 
Printed  drcurt  boards. 
Rivets. 
Drill  bits 

Crude  oil,  refined  crude  oil. 
Electric  connectors. 
Controls  for  cooking  and  Refrigeratton. 
Screw  machine. 
Hematology  Instruments. 
Copper  cattiode. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-03202] 

Robertshaw  Controls  Co.  Including 
Leased  Workers  of  Volt  Services 
Group  Fort  Collins,  Colorado; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitlonal  Adjustment  Assistance 

In  accordance  with  Section  250(A). 
Subchapter  D,  Chapter  2.  Title  11.  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 


Adjustment  Assistance  on  Juine  14, 
1999.  applicable  to  all  workers  of 
Robertshaw  Controls  Co..  located  in  Fort 
Collins.  Colorado.  The  notice  was 
published  in  the  Federal  Register  on 
June  30.  1999  (64  FR  35186). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  State 
shows  that  some  workers  of  Robertshaw 
Controls  Co.  were  leased  from  Volt 
Services  Group  to  produce  ignition 
controls  at  the  Fort  Collins,  Colorado 
facility. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of  Volt 
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Services  Group,  Fort  Collins,  Colorado 
leased  to  Robertshaw  Controls  Co.,  Fort 
Collins,  Colorado. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Robertshaw  Controls  Co.  adversely 
a£Fected  by  imports  firom  Mexico. 

The  amended  notice  applicable  to 
NAFTA-03202  is  hereby  issued  as 
follows: 

All  workers  of  Robertshaw  Controls  Co., 
Fort  Collins,  Colorado  and  leased  workers  of 
Volt  Services  Group,  Fort  Collins,  Colorado 
engaged  in  employment  related  to  the 
production  of  ignition  controls  for 
Robertshaw  Controls  Co.,  Fort  Collins, 
Colorado  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
18. 1998  through  June  14,  2001  are  eligible 
to  apply  for  NAFTA-TAA  under  Section  250 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  2nd  day  of 
July,  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 

Adjustment  Assistance. 

(PR  Doc.  99-20671  Filed  8-10-99;  8:45  am] 

MJJNQ  CODE  451»>W-M 


DEPARTMENT  OF  LABOR 

EmptoyiMfit  and  Training 
AdminMraUon 

[HAFTA-02990I 

SMw  Applianca  Controla  (Currantly 
Known  aa  hnrantya  AppHanca 
Contrela)  Cooking  and  Rafrigaration 
DIvlalon  Inciudbig  Roger  Waiter 
Thomaa  Winlaraal,  iowa;  Amandad 
CartHlcalion  Regarding  Eiiglbiiily  To 
Apply  for  NAFTA  Tranaitional  Wortwr 
Adfuatmant  Aaalatanca 

In  accordance  with  Section  250(a). 
Subchaptm  2,  Title  U,  of  the  Trade  Act 
of  1974.  as  amended  (19  U.S.C.  2273), 
the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  April  15, 1999,  applicable 
to  workers  of  Siebe  Appliance  Controls, 
Cooking  and  Refrigeration  Division. 
Winterset.  lA.  The  notice  was  published 
in  the  Federal  Register  on  May  11, 1999 
(64  PR  25373). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  manufacture 
of  electronic  range  controls.  New 
information  shows  that  in  April.  1999 
Siebe  Appliance  Controls  became 
knoMm  as  Invensys  Appliance  Controls. 
Findings  also  show  that  Roger  Walter 
Thomas,  an  independent  contractor, 
will  be  separated  from  employment 
when  the  Winterset.  Iowa  location  of 


Siebe  Appliance  Controls,  currentiy 
known  as  Invensys  Appliance  Controls 
closes  in  August,  1999.  Mr.  Thomas 
provides  computer  programming 
services  to  support  the  production  of 
electronic  range  controls  at  the 
Winterset,  Iowa  facility. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Siebe  Appliance  Controls  adversely 
affected  by  imports  of  Mexico. 

Accordingly,  the  Department  is 
amending  the  certification 
determination  to  properly  reflect  these 
matters. 

The  amended  notice  applicable  to 
NAFTA-2990  is  hereby  issued  as 
follows: 

All  workers  of  Siebe  Appliance  Controls, 
(currently  known  as  Invensys  Appliance 
Conlixils),  Cuuklug  and  Refrigeration 
Division,  Winterset,  Iowa,  including  Roger 
Walter  Thomas  who  provides  computer 
programming  services  to  support  the 
production  of  electronic  range  controls  for 
Siebe  Appliance  Controls,  (currently  known 
as  Invensys  Appliance  Controls),  Cooking 
and  Refrigeration  Division,  Winterset,  Iowa 
who  became  totally  or  partially  separated 
from  employment  on  or  after  March  4, 1998 
through  April  15,  2001  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  30th  day  of 
July,  1999. 
Grant  D.  Beale. 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-20663  Filed  8-10-99;  8:45  am] 

BNJJNQ  CODE  4610-ae-M 


DEPARTMENT  OF  UVBOR 

Empioymant  Standarda  Adminiatration 

Propoaad  Coliaction;  Comment 
Racfuaat 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
CPRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
tmderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentiy,  the 
Employment  Standards  Administration 


is  soliciting  comments  concerning  the 
proposed  extension  of  two  information 
collections:  the  OWCP-1,  Agreement 
and  Undertaking  (OfBce  of  Workers' 
Compensation  Programs);  and  the  WH- 
201  MIS,  Application  for  Authority  for 
an  Institution  of  Higher  Education  to 
Employ  its  Fidl-Time  Students  at 
Subminimtun  Wages  Under  Regulations 
29  CFR  Part  519  (Wage  and  Hour).  A 
copy  of  the  proposed  information 
collection  requests  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  15, 1999. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0339 
(this  is  not  a  toll-free  ntmiber),  fax  (202) 
693-1451. 

SUPPLEMENTARY  INFORMATION: 
Agreement  and  Undertaking 

I.  Backgmund 

The  OWCP-1 .  Agreement  and 
Undertaking,  is  a  joint  use  form 
(Longshore  and  Black  Limg  Programs) 
completed  by  employers  to  provide  the 
Secretary  of  Labor  with  authorization  to 
sell  securities  or  to  bring  suit  under 
indemnity  bonds  deposited  by  the  self- 
insured  employers  in  the  event  there  is 
a  default  in  the  payment  of  benefits. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whethisr  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assmnptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 
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Current  Actions 


The  Department  of  Labor  is  seeking  an 
ension  of  authority  to  collect  this 
'onnation  in  order  to  carry  out  its 
n  i^ponsibility  to  insure  that  the  correct 

ount  of  negotiable  seciuities  are 
di4>osited  or  an  indemnity  bond  is 
p  L  rchased  and  that,  in  case  of  default, 
C  WCP  can  exercise  their  authority  to 
u  t^lize  the  seciuities  or  bond  to  meet  the 
cpknpany's  financial  responsibility  for 
:ifal  mine  or  longshore  benefits. 
Type  of  Review:  Extension. 
Agency:  Employment  Standards 
4aininistration. 
iTitle:  Agreement  and  Undertaking. 
0MB  Number:  1215-0034. 
Agency  Number:  OWCP-1. 
^ected  Public:  Businesses  or  other 
f^j^-profit. 

'otal  Respondents:  300. 
uency:  On  occasion. 
'otal  Responses:  300. 
verage  Time  per  Response:  15 
utes. 

\ated  Total  Burden  Hours:  75. 
'otal  Burden  Cost  (capital/startup): 

\Total  Burden  Cost  (operating/ 
ttenance):  $0. 

plication  for  Authority  for  an 
l^lstitution  of  Higher  Education  to 
^ploy  Its  Full-Time  Students  at 
S  abminimum  Wages  Under  Regulations 
29  CFR  Part  519 

1  Background 

Section  14(b)(3)  of  the  Fair  Labor 
S^dards  Act  (FLSA)  authorizes  the 
^^cretary  of  Labor  to  provide  certificates 
thorizing  the  employment  of  full-time 
dents  at  subminimum  wages  in 
titutions  of  higher  education  to  the 
ent  necessary  in  order  to  prevent 
ailment  of  opportiuiities  for 
ployment.  This  section  also  sets 
ts  on  such  employment  and  protects 
le  full-time  employment  opportimities 
i  other  workers.  The  WH-201-MIS  is 
i  led  by  employers  seeking  such 
ithorization. 

Review  Focus 

The  Department  of  Labor  is 
4rticularly  interested  in  comments 
ich: 
Evaluate  whether  the  proposed 
:4llection  of  information  is  necessary 
the  proper  performance  of  the 
ictions  of  the  agency,  including 
hether  the  information  will  have 
I  -actical  utility: 

Evaluate  the  accuracy  of  the 
4]  ;ency's  estimate  of  the  biuden  of  the 
j^roposed  collection  of  information, 
iacluding  the  validity  of  the 
]  [^ethodology  and  assiunptions  used; 


•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  make  a 
determination  whether  to  grant  or  deny 
subminimum  wage  authority  to  the 
applicant. 

Type  of  Review:  Extension. 

Agency:  Emplojrment  Standards 
Administration. 

Title:  Application  for  Authority  for  an 
Institution  of  Higher  Education  to 
Employ  Its  Full-Time  Students  at 
Subminimum  Wages  Under  Regulations 
29  CFR  Part  519. 

OMB  Number:  1215-0080. 

Agency  Number:  WH-201-MIS. 

Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  households. 

Total  Respondents:  15. 

Frequency:  Annually. 

Total  Responses:_15. 

Average  Time  per  Response:  15  to  30 
minutes. 

Estimated  Total  Burden  Hours:  5. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  5, 1999. 
Margaret ).  Sherriil, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management  Office  of  Management, 
Administration  and  Planning  Employment 
Standards  Administration. 
IFR  Doc.  9&-20668  Filed  8-10-99;  8:45  am) 
BHJJNG  CODE  4S10-27-P 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 


paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  frRA95)  (44 
U.S.C.  3506(c)(2)(A)].  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

DATES:  Written  conunents  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  of  this  notice  on  or 
before  October  12, 1999.  The  Bureau  of 
Labor  Statistics  is  particularly  interested 
in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wiU  have 
practical  utility; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

/   •  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  ICarin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue,  NE.,  Washington,  DC  20212. 
Ms.  Kiuz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 
FOR  FURTHER  INFORMATION  contact: 
Karin  G.  Kurz,  BLS  Clearance  Officer. 
(See  ADDRESSES  section.) 
SUPPLEMENTARY  INFORMATION: 

L  Proposed  Collection 

Currently,  the  Bureau  of  Labor 
Statistics  (BLS)  is  soliciting  comments 
concerning  the  proposed  reinstatement 
of  the  "Displaced  Workers,  Job  Teniue, 
and  Occupational  Mobility  Supplement 
to  the  Current  Population  Sxuvey 
(CPS)."  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  individual 
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listed  in  the  Addresses  section  of  this 
notice. 

n.  Background 

The  February  2000  Displaced 
Workers,  Job  Tenure,  and  Occupational 
Mobility  Supplement  to  the  Current 
Population  Survey  (CPS)  is  sponsored 
by  the  Department  of  Labor, 
Employment  and  Training 
Administration  (ETA).  This  supplement 
previously  was  conducted  in 
conjunction  with  the  February  1998  CPS 
and  has  been  conducted  biennially 
since  1984.  Additional  data  on 
occupational  mobility  will  be  collected 
in  the  February  2000  supplement. 

The  information  %vill  oe  used  to 
determine  the  size  and  nature  of  the 
population  affected  by  job 
displacements  and,  hence,  the  needs 
and  scope  of  programs  serving  adult 
displaced  workers.  The  information 
collected  also  will  be  used  to  assess 
employment  stability  by  determining 
the  length  of  time  workers  have  been 
with  their  current  employer  and 
estimating  the  incidence  of  occupational 
change  over  the  course  of  a  year.  In 
addition,  data  on  job  tenure  for  all 
workers  are  needed  to  calculate  the 
incidence  of  displacement  among 
various  worker  groups  so  that 
comparisons  can  be  made  over  time  and 
among  different  affected  groups. 
Combining  the  questions  on 
displacement,  job  tenure,  and 
occupational  mobility  will  enable 
analysts  to  obtain  a  more  complete 
picture  of  employment  stability. 

m.  Cnrrmt  Actions 

The  questions  concerning 
displacement  among  workers  will  help 
define  the  size  of  the  readjustment 
problem  faced  by  individual  workers 
and  the  economy  including:  (a)  Workers 
who  have  lost  their  jobs  or  have 
received  notice  that  they  soon  will  lose 
their  jobs  due  to  a  permanent  plant 
closing;  (b)  laid-off  workers  who  are 
unlikely  to  return  to  their  previous 
industiy  or  occupation;  and  (c)  the  long- 
term  imemployed  with  little  prospect  of 
reemployment.  Policy  planning  has  to 
take  into  account  the  industries  with  the 
most  severe  displacement  problem  and 
the  retraining  needs  of  affected  workers. 

This  supplement  also  will  provide 
data  regarding: 

1.  The  economic  impact  of  job 
displacements.  For  those  workers  who 
have  been  reemployed,  data  will  be 
collected  to  compare  current  earnings 
with  those  from  the  lost  job. 

2.  Information  on  the  receipt  of 
unemployment  compensation,  the  loss 
of  health  insurance  coverage,  and  the 
time  spent  without  a  job.  In 


combination,  these  supplemental  data 
will  provide  the  information  needed  to 
assess  the  economic  hardship 
experienced  by  displaced  workers. 

3.  The  types  of  jobs  that  displaced 
workers  have  been  able  to  find.  This 
will  assist  in  developing  training 
programs  that  will  provide  other 
displaced  workers  with  the  skills 
necessary  to  adjust  to  the  changing 
economic  environment. 

4.  The  extent  to  which  displaced 
workers  received  advance  notice  of  job 
cutbacks  or  the  closing  of  their  plant  or 
business.  The  President,  Congress,  and 
private  organizations  have  shown 
significant  interest  in  this  area. 

5.  The  length  of  time  workers 
(including  those  who  have  not  been 
displaced)  have  been  with  their  current 
employer,  i  enuic  data  are  used  to 
calculate  displacement  rates  for  long- 
teniu«d  workers  so  that  comparisons 
can  be  made  over  time  and  among 
different  worker  groups.  Information  on 
job  tenure  also  is  important  because  of 
the  effect  seniority  has  on  wage  levels, 
the  receipt  of  employee  benefits  such  as 
vacations  and  pensions,  and  other  facets 
of  the  employment  relationship. 

6.  The  incidence  and  natiue  of 
occupational  changes  in  the  year  prior 
to  the  survey.  Such  information  is 
useful  in  assessing  the  training  and 
educational  needs  of  the  worUbrce. 

Type.of  Review:  Reinstatement  with 
change  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Displaced  Worker,  Job  Tenure, 
and  Occupational  Mobility  Supplement 
to  the  Current  Population  Survey  (CPS). 

OMB  Number:  1220-0104. 

Affected  public:  Households. 

Total  Respondents:  48,000. 

Frequency:  One-time. 

Total  Responses:  48,000. 

Average  Time  Per  Response:  9 
minutes. 

Estimated  Total  Burden  Hours:  7,200 
hours. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  this  5th  day  of 
August.  1999. 

W.  Stuart  Rust,  Jr.. 

Chief.  Division  of  Management  Systems, 
Bureau  of  Labor  Statistics. 
|FR  Doc.  99-20621  Filed  8-10-99;  8:45  am] 
BIUMQ  CODE  46ie-M-M 


DEPARTMENT  OF  LABOR 

Occupational  SalMy  and  Health 
Adminlatratlon 

[Doclwt  No.  ICR-99-13] 

Portabia  Rra  Extlnguiahara 
(Hydroatatic  Taat  CartMcation  Racord); 
Extanalon  of  tha  Offica  of  Managamant 
and  Budgat'a  (OMB)  Approval  of  an 
Information  Collaction  (Paparwork) 
Raqulramant 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 

ACTION:  Notice  of  an  opportunity  for 
public  comment. 

SUMMARY:  OSHA  solicits  comments 
concerning  the  proposed  extension  of 
the  information  collection  requirement 
contained  in  the  provision  in  the 
standard  on  Portable  Fire  Extinguishers 
(Hydrostatic  Test  Certification  Record) 
(29  CFR  1910.157(f)(16)). 

Request  for  Comment 

The  Agency  seeks  comments  on  the 
following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the.  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated, 
electronic,  mechanical,  and  other 
technological  information  and 
transmission  collection  techniques. 

DATES:  Submit  written  comments  on  or 
before  October  12, 1999. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
99-13,  Occupational  Safety  and  Health 
Administration,  US  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210; 
telephone:  (202)  693-2350.  Commenters 
may  transmit  written  conmients  of  10 
pages  or  less  in  length  by  facsimile  to 
(202) 693-1648. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  US 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  telephone:  (202) 
693-2222.  A  copy  of  the  Agency's 
Information  Collection  Request  (ICR) 
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£1  pporting  the  need  for  the  information 
c  ( illection  requirement  (hydrostatic  test 
c  <  rtification  record)  contained  in  the 
I '( >rtable  Fire  Extinguishers  standard  (29 
1910.157(f)(ie))  is  available  for 
pection  and  copying  in  the  Docket 
ce,  or  mailed  on  request  by 
talephoning  Theda  Kennedy  at  (202) 
#3-2222  or  Barbara  Bielaski  at  (202) 
!  13-2444.  For  electronic  copies  of  the 
contact  OSHA  on  the  Internet  at 
.1  tp://www.osha-slc.gov. 

IPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Labor,  as  part  of  its 
intinuing  effort  to  reduce  paperwork 
d  respondent  burden,  conducts  a 
^reclearance  consultation  program  to 
ll^vide  the  general  public  and  Federal 
^encies  with  an  opportunity  to 
ddmment  on  proposed  and  continuing 
information  collection  requirements  in 
^Qcordance  with  the  Paperwork 
R^uction  Act  of  1995  {PRA-95)  (44 
in  S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
^d  costs)  is  minimal,  collection 
itistruments  are  clearly  imderstood,  and 
QSHA's  estimate  of  the  information 
illection  burden  is  correct. 

le  Occupational  Safety  and  Health 
of  1970  (the  Act)  authorizes 
brmation  collection  by  employers  as 
i)«cessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
pievention  of  occupational  injuries, 
illnesses,  and  accidents.  (29  U.S.C.  657.) 
I|i|  this  regard,  the  information  collection 
r^]uirement  (hydrostatic  test 
dqrtification  record)  in  the  Portable  Fire 

guishers  standards  (29  CFR 
...10.157(0(16))  ensures  that  employers 
pijoperly  inform  employees  about  the 
indition  of  fire  extinguishers  they  may 
using  in  the  workplace.  Failure  of  the 
ployer  to  collect  and  distribute  the 
brmation  collection  under  this 
requirement  will  affect  significantly 
0$HA's  effort  to  control  and  reduce 
uries  and  fatalities  in  the  workplace. 

I  Proposed  Actions 

SHA  proposes  to  retain  its  earlier 
imate  of  318,750  burden  hours  for  the 
st^dard  on  Portable  Fire  Extinguishers 
(Hydrostatic  Test  Certification  Record) 
(^P  CFR  1910.157(f)(16)). 

iSHA  will  summarize  the  conunents 
mitted  in  response  to  this  notice,  ** 
akid  will  include  this  summary  in  its 
request  to  OMB  to  extend  the  approval 
c|f  the  information  collection 
rM][uirement  contained  in  the  above 
stindard. 


Type  of  Review:  Extension  of 
currendy  approved  information 
collection  requirement. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Portable  Fire  Extinguishers 
(Hydrostatic  Test  Certification  Record) 
(29  CFR  1910.157(16)). 

OMB  Number:  1218-0218. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  government:  state,  local 
or  tribal  government. 

Number  of  Respondents:  1,275,000. 

Frequency:  Varies  (on  occasion; 

annually) 

.  Average  Time  per  Response:  15 
minutes  (0.25  hour). 

Estimated  Total  Burden  Hours: 
318,750. 

in.  Authority  and  Signature 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
C44  U.S.C.  3506),  Secretary  of  Labor's 
Order  No.  6-96  (62  FR  111),  and  29  CFR 
part  1911. 

Signed  at  Washington,  DC,  this  4th  day  of 
August  1999. 

Charles  N.  Jeifress,  . 

Assistant  Secretary  of  Labor. 

[FR  Doc.  99-20618  Filed  8-10-99;  8:45  am] 

BUXJNG  CODE  4510-26-M 


DEPARTMErfT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-99-16] 

Crawler,  Locomotive,  and  Trucic 
Cranes  (Inspection  Certification 
Records)  (29  CFR  1910.180(d),  (gKI) 
and  (g)(2Kii);  Extension  of  the  Office  of 
Management  and  Budget's  (OMB) 
Approval  of  an  Information  Collection 
(Paperworit)  Requirement 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 

ACTION:  Notice  of  an  opportunity  for 
public  comment. 

summary:  OSHA  solicits  comments 
concerning  the  proposed  decrease  and 
extension  of  the  information  collection 
requirements  (inspection  certification 
records)  contained  in  the  standard  on 
Crawler,  Locomotive,  and  Truck  Cranes 
(29  CFR  1910.180). 
REQUEST  FOR  COMMENT: 

The  Agency  seeks  comments  on  the 
following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 


proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated,  .«' 
electronic,  mechanical,  and  other 
technological  information  and 
transmission  collection  techniques. 

DATES:  Submit  written  comments  on  or 
before  October  12, 1999. 

ADDRESSES:  Submit  written  comments 
to  'die  Duckel  Office,  Docket,  No.  ICR— 
99-16,  Occupational  Safety  and  Health 
Administration,  US  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
telephone:  (202)  693-2350.  Commenters 
may  transmit  written  comments  of  10 
pages  or  less  in  length  by  facsimile  to 
(202) 693-1648. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW, 
Washington.  DC  20210;  telephone:  (202) 
693-2222.  A  copy  of  the  Agency's 
Information  Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collection  requirements  in  29  CFR 
1910.180  (inspection  certification 
records)  is  available  for  inspection  and 
copying  in  the  Docket  Office,  or  mailed 
on  request  by  telephoning  Theda 
Kenney  at  (202)  693-2222  or  Barbara 
Bielaski  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR,  contact 
OSHA  on  the  Internet  at  http://www/ 
osh.gov/comp-links.html,  and  click  on 
"Information  Collection  Requests." 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportimity  to 
comment  on  proposed  and  continuing 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  /»ct  of  1995  (PRA-95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  forma.,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instnunents  are  clearly  understood,  and 
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and  Health  Administration,  US 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  N.W., 
Washington,  DC  20210;  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
Information  Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collection  requirements  in  29  CFR 
1915.113(b)  and  1915.172(d)  (shipyard 
certification  records)  is  available  for 
inspection  and  copying  in  the  Docket 
OfBce,  or  mailed  on  request  by 
telephoning  Theda  Kenney  at  (202)  693- 
2222  or  Barbara  Bielaski  at  (202)  693- 
2444.  For  electronic  copies  of  the  ICR, 
contact  OSHA  on  the  Internet  at  http:/ 
/wMTw/osha-slc.gov. 
SUPPLEMENTARY  INFOffliATION: 


OSHA's  estimate  of  the  information 
collection  burden  is  correct. 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injiuies, 
illnesses,  and  accidents.  (29  U.S.C.  657.) 
The  major  purpose  of  the  information 
collection  requirements  in  29  CFR 
1910.180  is  to  provide  information  for 

firoperly  maintaining  crawler, 
ocomotive  and  truck  cranes  and, 
therefore,  to  ensure  safe  operating 
conditions  for  employees.  Specifically, 
employers  must  establish  certification 
records  to  demonstrate  that  crane 
inspections  comply  with  the 
requirements  specified  in  the  standard. 
Failure  of  the  employer  to  collect  and 
distribute  the  information  collected 
xmdOT  the  requirements  contained  in  the 
standard  will  affect  significantly 
QSHA's  effort  to  control  and  reduce 
injuries  and  fatalities  in  the  workplace. 

n.  Propond  Acticms 

OSHA  proposes  to  decrease  its  earlier 
estimate  of  174,015  burden  hours  for  the 
information  collection  requirements  in 
29  CFR  1910.180(d),  (g)(1),  and  (g)(2)(ii) 
to  174.000  burden  hours. 

OSHA  will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  siunmary  in  the 
request  to  OMB  to  extend  the  approval 
of  the  information  collection 
requirements  contained  in  the  above 
provisions. 

Type  of  Review:  Extension  of 
currently  approved  information 
collection  requirement. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Crawler,  Locomotive,  and  Truck 
Cranes  (Inspection  Certifications)  (29 
CFR  1910.180(d),  (g)(1),  and  (g)(2(u)). 

OMB  Number:  128-0221. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  government;  state,  local 
or  tribal  government. 

Number  of  Respondents:  1,900. 

Frequency:  Monthly. 

Avemge  Time  per  Response:  Varies 
from  15  minutes  (0.25  hour)  to  30 
minutes  (0.50  hour). 

Estimated  Total  Burden  Hours: 
174,000. 

nL  Authority  and  Signature 

Charles  N.  Je&ess,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  Secretary  of  Labor's 
Otdm  No.  6-96  (62  FR  111),  and  29  CFR 
part  1911. 


Signed  at  Washington,  DC,  this  4th  day  of 
August  1999. 
Charles  N.  Jeffiress, 
Assistant  Secretary  of  Labor. 
(FR  Doc.  99-20619  Filed  8-10-99;  8:45  ami 

BILLING  CODE  4S10-26-M 

DEPARTMENT  OF  LABOR 

Occupadofwl  SafMy  and  Health 
Admlnietratlon 


[DoclwCNo.lCR-«9-iS] 

Shipyard  Certification  Recorda  (29 
CFR  1915.113(bX1)  and  1915.172(d)); 
Extanaion  of  IhaOfHca  of  Management 
and  Budget'a  (OMB)  Approval  of  an 
Information  Colloetion  <PaperworlO 
Requirement 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTKM:  Notice  of  an  opp<»tunity  for 
public  comment. 

summary:  OSHA  solicits  comments 
concerning  the  proposed  increase  in 
estimated  biuden  hours  and  extension 
of  the  shipyards  certification  record 
requirements  contained  in  29  CFR 
1916.113(b)  and  1915.172(d). 
REQUEST  FOR  COMMEMT: 

The  Agency  seeks  comments  on  the 
following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  usefol; 

•  Theacauacy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated, 
electronic,  mechanical,  and  other 
technological  information  and 
transmission  collection  techniques. 
DATES:  Submit  written  comments  on  or 
before  October  12, 1999. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
99-15,  Occupational  Safety  and  Health 
Administration,  US  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue  NW,  Washington,  DC  10210; 
telephone:  (202)  693-2350.  Commenters 
may  transmit  written  comments  of  10 
pages  or  less  in  length  by  facsimile  to 
(202) 693-1648. 

R3R  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Program,  Occupational  Safety 


L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1994  6'RA-95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  biutien  (time 
and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  tlw  information 
collection  burden  is  correct. 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injiuies, 
illnesses,and  accidents.  (29  U.S.C.  657.) 
In  this  regard,  the  information  collection 
requirements  contained  in  29  CFR 
1915.113(b)(1)  and  29  CFR  1915.172(d) 
(shipyard  certification  records)  ensures 
that  employers  properly  inform 
employees  about  the  condition  of 
shackles  and  hooks,  and  portable  air 
receivers  and  other  unfired  pressure 
vessels.  La  shipyards.  Failtue  of  the 
employer  to  collect  and  distribute  the 
information  collected  imder  this 
requirement  will  affect  significantly 
OSHA's  effort  to  control  and  reduce 
injiuries  and  fatalities  in  shipyards. 

n.  Proposed  Actions 

OSHA  proposes  to  increase  its  earlier 
estimate  of  1,846  burden  hours  for  the 
information  collection  requirements  in 
29  CFR  1915.113(b)  and  1915.172(d) 
(shipyard  certification  records)  to  4,461 
burden  hours. 

OSHA  will  summarize  the  comments 
submitted  in  response  to  this  notice. 
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and  will  include  this  siunmaxy  in  the 
r  Bquest  to  OMB  to  extend  the  approval 
c  f  the  information  collection 
1 9quirement  contained  in  the  above 
[  rovisions. 

Type  of  Review:  Extension  of 
[Currently  approved  information 
collection  requirement. 

Vlgency.-Occupational  Safety  and 
Health  Administration. 
I    Title:  Shipyard  Certification  Records 
29  CFR  1915.113(b)(1)  and 
1915.172(d)). 

OAffl  Number:  1218-0220. 

Affected  Public:  Business  or  other-for- 
;  rofit;  Federal  government,  state,  local 
:  r  tribal  government. 

Number  of  Respondents:  900. 

Frequency:  Varies  (on  occasion, 
n^arterly,  annually). 

Average  Time  per  Response:  Varies 
!br  3  minutes  (0.05  hours)  to  20  minutes 
p.33  hour). 

Estimated  Total  Burden  Hours:  4,461. 

I.  Authority  and  Signature 

Charles  N.  JefEress,  Assistant  Secretary 
tf  Labor  for  Occupational  Safety  and 
'  [ealth,  directed  the  preparation  of  this 
c  otice.  The  authority  for  this  notice  is 
;  le  Paperwork  Reduction  Act  of  1995 

14  U.S.C.  3506),  Secretary  of  Labor's 
:  Irder  No.  6-96  (62  FR  111),  and  29  CFR 
Wt911. 

Signed  at  Washington,  DC,  this  4th  day  of 
August  1999. 

[  harles  N.  JeSress, 

*  ssistant  Secretary  of  Labor. 

1 K.  Doc.  99-20620  Filed  8-10-99;  8:45  am] 

■LUNQ  CODE  4610-26-M 

Jepartment  of  labor 

Occupational  Safety  and  Haaitti 
idmlnlatratlon 

Iwt  No.  lCR-49-12] 

I  Communication  Standard; 
lion  of  ttie  Office  of  Management 
I  Budget'*  (OMB)  Approval  of 
I  Collection  (Paperworic) 


JjGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
I  CnON:  Notice  of  an  opportunity  for 
]  ublic  comment. 


nummary:  OSHA  solicits  comments 
:  snceming  the  extension  of  the 
1  iformation  collection  requirements 
I :  mtained  in  the  standard  on  Hazard 
:  ommunication  (29  CFR  1910.1200; 
1915;  1917;  1918;  1926;  1928). 

I  equest  for  Conunent 

The  Agency  is  particularly  interested 
k  comments  on  the  following  issues: 


•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  acctiracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply,  for 
example,  by  using  automated, 
electronic,  mechanical,  and  other 
technological  information  and 
transmission  collection  techniques. 
DATES:  Submit  written  comments  on  or 
before  October  12, 1999. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
99-12,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
telephone:  (202)  693-2350.  Commenters 
may  transmit  written  comments  10 
pages  or  less  in  length  by  facsimile  to 
(202) 693-1648. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  R.  Owen,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3627,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210; 
telephone:  (202)  693-2444.  A  copy  of 
the  Agency's  Information  Collection 
Request  (ICR)  supporting  the  need  for 
the  information  collection  requirements 
in  the  Hazard  Communication  Standard 
is  available  for  inspiection  and  copying 
in  the  Docket  Office,  or  mailed  on 
request  by  telephoning  Todd  R.  Owen  or 
Barbara  Bielaski  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR  on  Hazard 
Communication,  contact  OSHA  on  the 
Internet  at  http://www.osha-slc.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Baclcground 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  contintiing 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA-95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information  - 
collection  burden  is  correct. 


The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents.  (29  U.S.C.  657.) 
In  this  regard,  the  information  collection 
requirements  in  the  Hazard 
Conmiunication  Standard  ensures  that 
employers  and  employees  know  about 
work  hazards  and  how  to  protect 
themselves;  this  should  help  to  reduce 
the  incidence  of  chemical  source  illness 
and  injury. 

n.  Proposed  Actions 

OSfL\  proposes  to  extend  the  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  collections  of 
information,  paperwork,  contained  in 
the  Hazard  Communication  Standard  29 
CFR  1910.1200;  1915;  1917;  1918;  1926; 
1928. 

The  Hazard  Communication 
Standard's  collection  of  information 
requirements  are  designed  to  ensure  that 
the  hazards  of  all  chemicals  produced  or 
imported  are  evaluated  and  that 
information  concerning  their  hazards  is 
transmitted  to  employees  and 
downstream  employers.  The  standard 
requires  chemical  manufacturers  and 
importers  to  evaluate  chemicals  they 
produce  or  import  to  determine  if  they 
are  hazardous;  for  those  chemicals 
determined  to  be  hazardous,  material 
safety  data  sheets  and  warning  labels 
must  be  developed.  Employers  are 
required  to  establish  a  hazard 
communication  program,  to  transmit 
information  on  the  hazards  of  chemicals 
to  their  employees  by  means  of  labels  on 
containers,  material  safety  data  sheets 
and  training  programs.  Implementation 
of  these  collection  of  information 
requirements  will  ensure  all  employees 
have  the  "right-to-know"  the  hazards 
and  identities  of  the  chemicals  they 
work  with  and  will  reduce  the 
incidence  of  chiemically-related 
occupational  illness  and  injuries. 

OSHA  will  summarize  the  comments 
submitted  in  response  to  this  notice  and 
will  include  this  summary  in  the 
request  of  OMB  to  extend  the  approval 
of  the  information  collection 
requirements  contained  in  the  Hazard 
Commimication  Standard. 

Type  of  Review:  Extensfon  of 
currently  approved  information 
collection  requirements. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Hazard  Communication 
Standard. 

OMB  Number:  1218-0072. 
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Affected  Public:  Business  or  other  for- 
profit;  Federal  government;  state,  local 
or  tribal  government. 

Number  of  Respondents:  5,041,918. 

Frequency:  On  Occasion. 

Average  Time  per  response:  Time  for 
response  ranges  from  approximately  10 
minutes  for  establishments  to  obtain 
and  maintain  material  safety  data  sheets 
to  8  hours  for  maniifacturers  or 
importers  to  conduct  a  hazard 
determination. 

Estimated  Total  Burden  Hours: 
7,301,762. 

m.  Anthoiity  and  Signature 

Charles  N.  Jewess,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
thtt  Paperwork  Reduction  Act  of  1395 
(44  U.S.C.  3506),  Secretary  of  Labor's 
Order  No.  6-96  (62  FR  111),  and  29  CFR 
part  1911. 

Signed  at  Washington,  £)C,  this  4th  day  of 
August  1999. 
Oiailet  N.  JeffirssB, 
Assistant  Secretary  of  Labor. 
(FR  Doc  99-20669  Filed  8-10-99;  8:45  am] 


DEPARTMENT  OF  LABOR 

pension  ana  werare  Beneiiu 
AoniinmnRion 

(AppHcaUon  No.  D-10244,  at  eL] 

Propoaed  Examptiona;  Maaaachuaatta 
Mutual  LHa  Inauranca  Company  (MM) 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  CommeiitB  and  Hearing 


Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  requests 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 


interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 

addresses:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  US  Department  of  Labor, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  US  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue.  NW,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
withia  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  MFORMATION:  The 
proposed  exemptioQs  were  requested  in 
applications  filed  pursuant  to  section 
408(a]  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  [>ersons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 


Massachusetts  Mutual  Life  Insurance 
ConqiMuiy  (MM)  Located  in  Springfield, 
Massachusetts 

[Application  No.  D-10244) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedtues  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990). 

Section  I.  Covered  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  the  sale 
and/or  exchange  by  K^  of  a  partial  or 
complete  interest  in  certain  properties 
(the  Properties)  from  its  general 
investment  account  assets  to  one  or 
more  separate  investment  accounts,  for 
which  MM  shall  receive  as 
consideration  cash  and/or  a 
corresponding  interest  in  such  separate 
account  or  separate  accounts  (the 
Separate  Accoimt  Transaction), 
provided  the  conditions  set  forth  in 
section  II  are  satisfied. 

Section  II.  Conditions 

(A)  The  sale  and  exchange  of  the 
Properties  is  a  one-time  transaction  with 
respect  to  each  separate  accotmt  of  MM 
which  will  be  established  for  the 
Properties;  i.e.,  all  Properties  transferred 
in  that  transaction  will  be  conveyed  at 
the  same  time,  and  no  further  properties 
will  be  transferred  bom  MM  to  such 
separate  account; 

(B)  In  no  event  shall  MM  provide  any 
financing  with  respect  to  any  sale  or 
exchange  transaction  which  is  the 
subject  of  the  exemption  proposed 
herein; 

(C)  Before  the  subject  transaction  is 
consiunmated,  (i)  An  independent 
appraisal  firm  will  have  valued  each 
F^perty  to  be  transferred  by  MM  to  one 
or  more  separate  accounts;  (ii)  the  value 
of  each  Property  so  appraised  will  be 
confirmed  by  the  appraiser  as  of  a  date 
not  more  than  two  weeks  prior  to  the 
issuance  of  interests  to  third  party 
investors  in  the  separate  accounts,  and 
if  a  material  change  has  occurred  the 
appraiser  will  revise  its  appraisal  to 
reflect  that  new  value;  (iii)  an 
independent  fiduciary  for  each 
employee  benefit  plan  subject  to  the  Act 
(collectively,  the  Plans)  will,  prior  to 
agreeing  to  invest  in  the  separate 
account,  be  provided  with  all 
information  regarding  the  Properties  to 
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I  (  sold  to  the  separate  account, 
including  third  party  appraisals  and  a 
ptivate  placement  memorandum  or 
c  tpier  o^ering  document,  which  will 
c  ^scribe  the  legal  structiu'e  and  include 
r  If  k  disclosures,  a  siunmary  of  principal 
tjhns  and  a  schedule  of  fees;  and  (iv) 
sbch  independent  fiduciary  will  have 
reiriewed  all  pertinent  terms  of  the  sale 
apd  exchange  of  the  properties  to  the 
arate  accounts  and  will  have 
included  that  the  transaction  is  in  the 
ist  interest  of  the  Plan;  and 
i)  Only  Plans  with  total  assets 
having  an  aggregate  fair  market  value  of 
least  $50  million  are  permitted  to 
gage  in  the  Covered  Transactions, 
vided,  however,  that — 
i(l)  In  the  case  of  two  or  more  Plans 
ich  are  maintained  by  the  same 
ployer,  controlled  group  of 
irporations  or  employee  organization, 
ose  assets  are  commingled  for 
ijvestment  purposes  in  a  single  master 
St  or  any  other  entity  the  assets  of 
ich  are  "plan  assets"  imder  29  CFR 
S0(ction  2510.3-101  (the  Plan  Asset 
^^gulation),  which  entity  engages  in  a 
vered  Transaction,  the  foregoing  $50 
Uion  requirement  shall  be  deemed 
s^sfied  if  such  trust  or  other  entity  has 
^gregate  assets  which  are  in  excess  of 
S&D  million;  provided  that  if  the 
tiquciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity  is  not  the 
ployer  or  an  affiliate  of  the  employer, 
fiduciary  has  total  assets  imder  its 
agement  and  control,  exclusive  of 
tl  ik  $50  million  threshold  amount 
a  tiributable  to  plan  investment  in  the 
cpmmingled  entity,  which  are  in  excess 
ojTSlOO  million. 

{2)  In  the  case  of  two  or  more  Plans 
V  'hich  are  not  maintained  by  the  same 
employer,  controlled  group  of 
c  irporations  or  employee  organization, 
v'hose  assets  are  commingled  for 

estment  purposes  in  a  group  trust  or 
other  form  of  entity  the  assets  of 
ich  are  "plan  assets"  under  the  Plan 
set  Regulation,  which  engages  in  a 
Covered  Transaction,  the  foregoing  $50 
nilUion  requirement  is  satisfied  if  such 
t]  ust  or  other  entity  has  aggregate  assets 
v'hich  are  in  excess  of  $50  million 
(excluding  the  assets  of  any  Plan  with 
n  ispect  to  which  the  fiduciary 
nifponsible  for  making  the  investment 
d  Excision  on  behalf  of  such  group  trust 
o  riother  entity  or  any  member  of  the 
c  ntroUed  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
e  nployee  organization  whose  members 
ail >  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
gjttup  trust  or  other  entity — 


(i)  Has  full  investment  responsibility 
with  respect  to  Plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  Plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million.  (In  addition,  none  of 
the  entities  described  above  are  formed 
for  the  sole  piupose  of  engaging  in  the 
Covered  Transactions.) 

Summary  of  Facts  and  Representations 

1.  MM  is  a  mutual  life  insiuance 
company  organized  under  the  laws  of 
the  Commonwealth  of  Massachusetts 
and  subject  to  supervision  and 
regulation  by  the  Insurance 
Commissioner  of  Massachusetts.  On 
Fcbruar>'  29. 1996,  Connecticut  Mutual 
Life  Insurance  Company  (CM),  a  mutual 
life  insurance  company  organized  imder 
the  laws  of  the  State  of  Connecticut,  was 
merged  with  and  into  MM. 

2.  MM  conducts  business  in  all  50 
states,  as  well  as  in  the  District  of 
Columbia  and  Puerto  Rico.  Presently, 
MM  has  more  than  2  million 
policyholders.  MM,  either  directly  or 
through  its  affiliates,  offers  a  complete 
portfolio  of  life  and  health  insurance, 
asset  accumulation  products,  and  health 
and  pension  employee  benefits  to  its 
employees  (including  former  employees 
of  CM)  and  investment  management 
services.  As  of  December  31, 1998,  MM 
had  $67  billion  in  assets,  and  the  assets 
under  its  management  as  of  that  date 
approximate  $176  billion. 

3.  MM  performs  a  wide  variety  of 
services  for  Plans.  As  part  of  these 
activities,  MM  enters  into  arrangements 
with  other  employers  for  the 
administration  of  their  Plans  and  the 
investment  of  their  Plan  assets.  In 
addition,  MM  sponsors  retirement  plans 
for  its  own  employees,  including  the 
MassMutual  Employee  Pension  Plan 
(the-MM  Plan),  a  defined  benefit  plan 
adopted  in  1948.  MM  also  sponsors  the 
retirement  plan  for  the  benefit  of  CM 
employees  prior  to  the  merger  and  to 
which  MM  succeeded  as  a  result  of  the 
merger. 

4.  MM  has  been  involved  in  real 
Estate  mortgage  investing  for  more  than 
50  years  and  in  equity  real  estate 
investing  for  more  than  30  years.  As  of 
December  31, 1998,  MM  estimates  that 
it  had  commercial  mortgage  loan  assets 
of  approximately  $4.7  billion, 
residential  mortgage  loan  pool 
investments  of  $1.4  billion  and 
commercial  real  estate  equity 
investments  of  approximately  $1 .9 
billion. 

5.  In  1994,  MM  created  a  wholly- 
owned  subsidiary,  Cornerstone  Real 


Estate  Advisors,  Inc.  (Cornerstone),  to 
ofiier  investment  management  services 
for  MM's  real  estate  equity  portfolio,  as 
well  as  to  third  parties.  Cornerstone  is 
registered  as  an  investment  adviser 
under  the  Investment  Adviser's  Act  of 
1940,  as  amended. 

6.  The  exemption  proposed  herein 
involves  a  transaction  relating  to  the 
sale  for  cash  and/or  exchange  for  units 
of  one  or  more  separate  accoimts 
maintained  by  MM  of  certain  real  estate, 
i.e.  the  Properties,  fixjm  the  general 
account  of  MM  to  those  separate 
accounts.  The  transaction,  the  Separate 
Accoimt  Transaction,  relates  to  certain 
Properties  which  MM  proposes  to 
transfer  to  one  or  more  separate 
investment  accoimts  of  MM  and  in 
exchange  for  which  MM  shall  receive 
cash  and  an  interest  in  such  separate 
investment  account  or  accounts.  For  the 
Separate  Account  Transaction,  no 
financing  will  be  provided  by  MM's 
general  account.  Moreover,  no 
commissions  or  similar  payment  will  be 
paid  in  connection  with  the  sale  or 
exchange  of  the  Properties. 

7.  The  Separate  Account 
Transaction — ^The  transfer  of  the 
Properties  will  be  structiu^d  in  one  of 
two  ways:  (1)  The  separate  account(s) 
will  acquire  the  entire  interest  of  MM's 
general  account  in  the  Properties,  and, 
in  return,  MM's  general  account  will 
receive  cash  and/or  units  in  the  separate 
account(s);  or  (2)  the  separate  account(s) 
will  purchase  a  partial  interest  in  the 
Properties  for  cash  from  the  general 
account,  and  the  general  account  will 
retain  the  remaining  interest  in  the 
Properties.  In  each  instance,  the 
consideration  received  by  MM  will 
equal  the  fair  market  value  of  the 
interest  of  the  Properties  transferred. 
The  transaction  will  occur 
simultaneously  with  or  prior  to  the 
investment  in  the  separate  account(s)  by 
third  party  investors. 

8.  Tne  fair  market  value  of  each  of  the 
Properties  will  be  determined  by  an 
independent  appraiser  as  of  the  date  of 
the  sale  or  exchange.  The  independent 
appraiser  will  be  a  recognized  real  estate 
expert  in. the  type  and  geographic  area 
of  the  Properties. 

9.  Units  or  interests  in  such  separate 
accounts  will  also  be  marketed  to  tax- 
exempt  entities,  including  Plans.  The 
minimum  investment  in  such  separate 
accounts  has  not  been  determined,  but 
in  no  event  will  be  less  than  $1  million. 
The  determination  of  any  Plan  or  other 
entity  to  make  an  investment  in  such 
separate  accounts  will  be  in  the  sole 
discretion  of  that  Plan  or  entity  and 
neither  MM  nor  any  affiliate  of  MM 
shall  serve  in  any  fiduciary  capacity  to 
any  such  Plan  or  entity  in  determining 
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whether  an  investment  in  such  separate 
account  shaU  be  made.  Prior  to  agreeing 
to  invest  in  the  separate  account,  an 
independent  fiduciary  for  each  Plan  will 
have  before  it  all  the  information 
regarding  the  properties  to  be  sold  to  the 
separate  accoimt,  including  third  party 
appraisals  and  a  private  placement 
memorandum  or  other  offering 
document  which  will  describe  the  legal 
structure  and  include  risk  disclosures,  a 
summary  of  principal  terms  and  a 
schedule  of  fees.  The  applicant 
represents  that  independent  fiduciaries 
for  the  Plans  will  have  all  information 
necessary  to  make  their  decisions  prior 
to  their  agreement  to  invest  in  the 
separate  account.  The  applicant  further 
represents  that  Plans  investing  in  the 
separate  accoimts  will  be  large, 
sophisticated  Plans  that  will  equal  or 
exceed  $50  million  in  assets  (or  be  part 
of  a  group  trust  of  that  size  which  also 
meets  other  tests). 

10.  In  any  particular  Covered 
Transaction,  the  real  estate  Properties  in 
the  portfolio  to  be  sold  to  the  separate 
account  will  be  determined  and 
disclosed  to  an  independent  fiduciary 
for  each  Plan  before  the  transaction 
occurs.  Appraisals  of  the  Properties  to 
be  included  in  the  portfolio,  performed 
by  appraisers  independent  of  MM,  will 
be  available  to  each  such  fiduciary.  The 
value  of  each  Property  so  appraised  Mrill 
be  confirmed  by  the  appraiser  as  of  a 
date  not  more  than  two  weeks  prior  to 
the  issuance  of  interests  to  third  party 
investors  in  the  separate  accounts,  and 
if  a  material  change  has  occurred  the 
appraiser  will  revise  its  appraisal  to 
reflect  that  new  value.  Each  Covered 
Transaction  wnll  be  a  one-time 
transaction  (i.e.,  all  Properties 
transferred  in  that  transaction  will  be 
conveyed  at  the  same  time,  and  no  other 
Properties  will  be  transferred  by  MM  to 
that  separate  account)  with  respect  to  a 
portfolio  of  Properties  and  a  particular 
"start-up"  separate  account  of  MM 
which  will  invest  in  such  Properties. 
Any  purchase,  sale,  or  exchange  of 
property  between  MM's  general  accoimt 
and  any  MM  separate  account  will 
independently  meet  the  conditions  of 
the  exemption  proposed  herein. 

11.  In  summary,  the  applicant* 
represents  that  the  subject  transactions 
satisfy  the  criteria  contained  in  section 
408(a)  of  the  Act  for  the  following 
reasons:  (a)  The  sale  and  exchange  of 
the  Properties  is  contemplated  as  a  one- 
time transaction  with  respect  to  each 
separate  accoimt  of  MM  which  will  be 
established  for  the  Property  group  (i.e., 
all  Properties  transferred  in  that 
transaction  will  be  conveyed  at  the  same 
time,  and  no  other  Properties  will  be 
transferred  by  MM  to  that  separate 


account);  (b)  in  no  event  shall  MM 
provide  any  financing  with  respect  to 
any  sale  or  exchange  transaction  which 
is  the  subject  of  the  exemption  proposed 
herein;  (c)  before  the  subject 
transactions  are  consummated,  (i)  An 
independent  appraisal  firm  will  have 
valued  each  Property  to  be  transferred 
by  MM  to  one  or  more  separate 
accounts;  (ii)  the  value  of  each  Property 
so  appraised  will  be  confirmed  by  the 
appraiser  as  of  a  date  not  more  than  two 
weeks  prior  to  the  issuance  of  interests 
to  third  party  investors  in  the  separate 
accounts,  and  if  a  material  change  has 
occurred  the  appraiser  will  revise  its 
appraisal  to  reflect  that  new  value;  (iii) 
an  independent  fiduciary  for  each  Plan 
will,  prior  to  agreeing  to  invest  in  the 
separate  accoimt,  be  provided  with  all 
information  regarding  the  Properties  to 
be  sold  to  the  separate  account, 
including  third  party  appraisals  and  a 
private  placement  memorandum  or 
other  offering  document,  which  will 
describe  the  legal  structure  and  include 
risk  disclosures,  a  summary  of  principal 
terms  and  a  schedule  of  fees;  and  (iv) 
such  independent  fiduciary  will  have 
reviewed  all  pertinent  terms  of  the  sale 
and  exchange  of  the  properties  to  the 
separate  accounts  and  vnH  have 
concluded  that  the  transaction  is  in  the 
best  interest  of  the  Plan;  and  (d)  Plans 
investing  in  the  separate  accounts  will 
be  large,  sophisticated  Plans  that  will 
equal  or  exceed  $50  million  in  assets  (or 
be  part  of  a  group  trust  of  that  size 
which  also  meets  other  tests). 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Modem  Woodmen  of  America 
Employees'  Savings  Plan  (the  Plan) 
Located  in  Rock  Island,  Illinois 

(Application  No.  D-10518] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  past  sale,  on 
March  23, 1998,  by  the  Plan  of  certain 
commercial  mortgages  and  bonds  (the 
Securities)  to  Modem  Woodmen  of 
America  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plan, 


provided  that  the  following  conditions 
were  satisfied:  (1)  The  sale  was  a  one- 
time transaction  for  cash;  (2)  the  Plan 
paid  no  commissions  nor  other 
expenses  relating  to  the  sale;  (3)  for  each 
Security,  the  Plan  received  an  amoimt 
equal  to  the  highest,  as  of  the  date  of  the 
sale,  of  (a)  the  par  value,  (b)  the  book 
value,  or  (c)  the  fair  market  value  of  the 
Security,  as  determined  by  a  qualified, 
independent  appraiser;  and  (4)  the  Plan 
received  the  accrued  but  unpaid  interest 
that  was  due  on  each  Security  at  the 
time  of  the  transaction. 

Effective  date:  The  proposed 
exemption,  if  granted,  will  be  effective 
asofMarch23, 1998. 

Summary  of  Facts  and  Representations 

1.  The  Plan  was  a  defined 
contribution  plan  sponsored  by  the 
Employer,  a  fraternal  life  insurance 
society.  As  of  June  30, 1997,  the  Plan 
had  approximately  1,141  participants 
and  beneficiaries.  As  of  that  same  date, 
the  Plan  had  total  assets  of 
approximately  $37,541,533.40.  Until 
April  1, 1998,  the  trustee  of  the  Plan 
was  the  Savings  Plan  Investment 
Committee  (the  Committee),  comprised 
of  five  employees  of  the  Employer 
having  responsibility  for  investment  of 
the  Plan's  assets.  Effective  April  1, 1998, 
the  Plan  was  merged  into  a  new  401  (k) 
Plan  providing  for  individually  directed 
accounts  that  is  being  administered  by 
Vanguard  Funds. 

2.  Among  the  assets  of  the  Plan  were 
the  Securities,  which  consisted  of  21 
privately  placed  commercial  mortgages 
and  bonds.  Each  of  the  Securities  was 
purchased  by  the  Plan  at  various  times 
between  1989  and  1996  from  various 
unrelated  brokers.  The  amount  paid  by 
the  Plan  for  the  Securities  in  each  case 
was  either  the  par  value  or  the  book 
value.  The  Committee  believed  that  the 
Plan's  acquisition  of  these  Securities 
was  consistent  with  the  Plan's 
investment  objectives  at  the  time.  Since 
the  Securities  were  not  publicly  traded, 
there  was  no  ready  market  for  the 
Securities.  ■  As  a  result  of  the  need  to 
liquidate  the  Securities  quickly,  in  order 
to  implement  the  merger  of  the  Plan  into 
a  new  401(k)  Plan  on  April  1, 1998,  the 
Employer  filed  an  exemption 
application  with  the  Department 
seeking  to  purchase  the  Securities  from 
the  Plan.  On  March  23, 1998.  the 


■  The  Oepartment  expresses  no  opinion  herein~'as 
to  whether  the  acquisition  and  holding  of  the 
Securities  by  the  Plan  violated  any  of  the  provisions 
of  Part  4  of  Title  I  in  the  Act.  However,  the 
Department  notes  that  section  404(a)  of  the  Act 
requires,  among  other  things,  that  a  plan  fiduciary 
act  prudently  and  solely  in  the  interest  of  the  plan 
and  its  participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  the  plan. 


:  mployer  piirchased  the  Securities  from 
:|ie  Plan  for  a  total  of  $5,685,534.46. 

3.  The  applicant  represents  that  the 
:i  srms  of  the  sale  were  at  least  as 
favorable  to  the  Plan  as  terms  the  Plan 
x>uld  have  obtained  in  an  arm's  length 
liansaction  with  an  unrelated  party.  For 
3pch  Security,  the  Employer  paid  the 
Ian  an  amoimt  equal  to  the  highest,  as 
Jf  March  23, 1998,  of  (a)  the  par  value,^ 
d)  the  book  value, ^  or  (c)  the  fair  market 
I  alue  of  the  Security,  as  determined  by 
1  qualified,  independent  appraiser. 

With  respect  to  the  fair  market  value 
]  f  the  Security,  the  highest  quotation 
]  btained  from  three  reputable 


^er  Family  Partnership, 
Walgreen's  (Lessee), 
Missouri  City,  TX  


^rvin  &  Susanne  Bard,  K- 
Mart  (Lessee),  Hun- 
tington, IN  
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F]he  Byrd  Companies,  Inc?, 
First  Alabama  Bank  (Les- 
see), Vestavia  Hills,  AL  .. 

J^L  Amerivest,  Ameritech 
Michigan  (Lessee),  Au- 
bum.  Ml  


^lockbridge  Property  Co., 
(Jonathan  P.  Rosen), 
Good  Year  Tire  &  Rub- 
t>er  (Lessee),  Stock- 
bridge,  GA  


^ogel  Investments,  Inc., 
The  City  of  Innng,  TX,  Ir- 
ving, TX  


independent  mortgage  banking  firms 
was  used.  The  appraisals  of  the 
mortgages  were  conducted  by  (i)  Cauble 
&  Company,  located  in  Charlotte,  North 
Carolina,  (ii)  Rob  Wolf  &  Associates, 
located  in  San  Francisco,  California,  and 
(iii)  Venture  Mortgage,  located  in  Edina, 
Miimesota.  The  appraisals  of  the  bonds 
were  conducted  by  (i)  Piper  Ja^ay, 
located  in  Minneapolis,  Minnesota,  and 
(ii)  John  G.  Kinnard  &  Co.,  located  in 
Minneapolis,  Minnesota.  Each  of  the 
entities  which  appraised  the  value  of 
the  Securities  was  a  dealer  who  would 
have  bought  or  sold  such  Seciuities  in 
the  ordinary  course  of  its  business.  The 


appraised  value  amounts  assume  that 
there  is  a  willing  third  party  buyer  to 
purchase  the  security,  although  there  is 
no  active  market  for  the  Securities. 

The  sale  of  the  Securities  by  the  Plan 
to  the  Employer  was  a  one-time 
transaction  for  cash.  The  Plan  paid  no 
commissions  nor  other  expenses 
relating  to  the  sale  of  the  Securities, 
which  represented  a  significant  savings 
to  the  Plan  in  transaction  costs. 

4.  The  assets  purchased  by  the 
Employer  fitim  the  Plan,  which 
included  10  mortgages  and  11  bonds, 
are  individually  listed  below. 


Description 


Net  rate 
(percent) 


Maturity 


Par 


Book  value 


FMV 


Accured 
interest 


Purchase 
pnce 


Mortgages 


^|rgonne  Forest  Partner- 
ship, (Al  Payne  &  Joel 
O'Connor),  ALCO  Stand- 
ard (Lessee),  Spokane, 
WA 

^.  Fred  Wurlitzer,  (Rezan, 
L.P.),  May  Dept.  Stores 
(Lessee),  Piano,  TX  , 


y|orro  Palmes  Shopping 
Ctr.,  Winn-Dixie  (Les- 
see). Abbeville,  SC 


^drey  Weedn,  Toys  "R" 
Us  (Lessee),  Houston, 
TX 

Total 


7.375 


8.75 


9.375 


7.75 


9.75 


7.75 


8.00 


8.625 


8.125 


9.00 


01/10/16 


07/01/12 


03/01/11 


03/10/01 


02/10/07 


07/10/06 


01/01/05 


01/10/03 


04/10/01 


05/01/99 


$607,021.21 


486,562.87 


362,572.72 


461.784.70 


279,470.04 


770,194.00 


478.512.11 


250,547.01 


385,577.12 


110.143.11 
4,192.384.89 


$576,670.15 
95.00 


486.562.87 
100.00 


362.572.72 
100.00 


461,784.70 
100.00 


279.470.04 
100.00 


770,194.00 
100.00 


478,512.11 
-100.00 


250,547.01 
100.00 


385,577.12 
100.00 


108,469.57 

98.50 

4,160.360.29 


$623,410.78 
102.70 


531.472.62 
109.23 


412.498.98 
113.77 


481.410.55 
104.25 


308,702.61 
110.46 


802.696.19 
104.22 


494,207.31 
103.28 


260,368.45 
103.92 


397,915.59 
103.20 


112,103.66 

101.78 

4,424.786.74 


$1,616.62 


2.601.76 


1 .227.46 


1,292.36 


983.97 


2.155.47 


$625,027.40 


534,074.38 


413,726.44 


482.702.91 


2,339.39 


780.35 


1,131.29 


605.79 


14,734.46 


309,686.58 


804,851.66 


496,546.70 


261,149.80 


399,046.88 


112,709.45 


4,439,521.20 


2  The  par  value  of  each  Security  was  the  face 
•  'I  ilue  of  the  Security  at  the  time  of  the  transaction. 
'  >r  example,  a  bond  selling  at  par  is  worth  the  same 
1 1  >Ilar  amount  for  which  it  was  issued  or  at  which 


it  will  be  redeemed  at  maturity,  typically  $1,000  per 
bond. 

'  The  book  value  of  each  Security  was  the  value 
at  which  it  was  carried  on  the  Plan's  balance  sheet. 


For  example,  a  bond  is  typically  considered  to  have 
a  book  value  equal  to  its  outstanding  principal 
balance  plus  accrued  but  unpaid  interest. 
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Description 


Net  rate 
(percent) 


Maturity 


Par 


Book  value 


FMV 


Accured 
interest 


Purchase 
pnce 


Corporate  Issues 


Railroads. 

Baltimore  &  Ohio  

8.75 

10/15/99 

$100,826.94 

$101,661.28 
100.90 

103,473.65 
102.625 

$3,872.03 

107,345.68 

Chesapealw  &  Ohio  ... 

8.75 

10/15/99 

50.597.13 

51,002.52 
100.90 

51.925.30 
102.625 

1.943.07 

53.868.37 

Chicago  &  North- 

western Transpor- 

tation   

6.65 

06/15/99 

25,862.20 

25,862.20 
100.00 

25.862.20 
100.00 

468.18 

26,330.38 

Denver  &  Rio  Grande 

6.65 

06/15/99 

19,216.34 

19,216.34 
100.00 

19.216.34 
100.00 

347.87 

19.564.21 

Kansas  City  Southern 

6.65 

06/15/98 

2,358.07 

2.358.07 
100.00 

2.358.07 
100.00 

42.69 

2.400.76 

Raiitwx 

9.357 

01/10/99 

56.255.48 

54.526.84 
96.90 

57,380.59 
102.00 

190.08 

57.570.67 

Seaboard  Systems  

8.75 

11/15/99 

50.800.74 

51,371.18 
101.20 

52.578.77 
103.50 

1,580.47 

54.159.24 

Industnals,  Utilities  &  Gov- 

ernments: 

Shefey  Funding  Corp. 

8.00 

10/01/05 

259,877.99 

259,877.99 
100.00 

263.334.37 
101.33 

9.933.11 

273.267.48 

Third  Sixth  Mont  

8.00 

07/01/05 

275,786.99 

231,661.07 
100.00 

•275.786.99 
100.00 

5.025.45 

280.812.44 

Maine  Public  Sendee  .. 

7.12 

05/01/98 

178,000.00 

177,303.53 
100.00 

178.000.00 
100.00 

5.002.54 

183.002.54 

Fairchild  Farms 

(FmHA) 

8.75 

04/1 5A)7 

181,218.51 

181.218.51 
100.00 

181,218.51 
99.40 

6.472.98 

187.691.49 

Total 

1,200,800.39 

1.200.185.45 

1.211.134.79 

34.878.47 

1.246,013.26 

Grand  Totals 

(Mortgages  A 

Bonds) 

5,393,185.28 

5,360,545.74 

5.635.921.53 

49.612.93 

5,685,534.46 

As  indicated  by  the  chart  above,  the- 
Plan  received  a  price  for  each  Security 
equalling  the  Security's  current  fair 
market  value.  However,  with  respect  to 
four  of  the  11  bonds  sold  by  the  Plan, 
the  &ir  market  value  was  determined  to 
be  equal  to  both  the  bond's  par  value 
and  book  value.  In  addition,  with 
respect  to  two  of  the  bonds,  the  fiur 
market  value  was  equal  to  the  bond's 
par  value.  All  of  the  other  bonds  and  all 
10  of  the  mortgages  had  a  fair  market 
value  which  exceeded  either  their  par 
value  or  their  book  value  at  the  time  of 
the  transaction. 

The  Plan  also  received  the  accrued 
but  unpaid  interest  that  was  due  on  the 
Security  at  the  time  of  the  transaction. 

The  applicant  represents  that  the  sale 
was  in  the  best  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries 
because  it  enabled  the  Plan  to  divest 
itself  of  illiquid  assets  at  the  best 
possible  price.  In  addition,  the  sale 
permitted  Plan  participants  to  timely 
direct  the  investment  of  the  full  value  of 
their  individual  accounts,  as  of  the 
effective  date  of  the  reconstituted  Pl^ 
(i.e.,  April  1. 1998). 

5.  In  summary,  ihe  applicant 
represents  that  the  subject  transaction 


satisfied  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  for  the  following  reasons:  (1)  The 
sale  of  the  Securities  by  the  Plan  to  the 
Employer  was  a  one-time  transaction  for 
cash;  (2)  the  Plan  paid  no  commissions 
nor  other  expenses  relating  to  the  sale 
of  the  Securities;  (3)  for  each  Seciuity, 
the  Plan  received  an  amount  equal  to 
the  highest,  as  of  March  23, 1998,  of  (a) 
par  value,  (b)  book  value,  or  (c)  the  fair 
market  value  of  the  Sec\irity,  as 
determined  by  a  qualified,  independent 
appraiser;  (4)  the  Plan  received  the 
accrued  but  unpaid  interest  that  was 
due  on  each  Security  at  the  time  of  the 
transaction;  and  (5)  the  Plan  divested 
itself  of  illiquid  assets,  thus  permitting 
Plan  participants  to  timely  direct  the 
investment  of  the  full  value  of  their 
individual  accounts  in  the  new  401  (k) 
Plan. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
shall  be  given  to  all  interested  persons 
by  personal  delivery  or  by  first-class 
mail  within  five  days  of  the  date  of 
publication  of  the  notice  of  pendency  in 
the  Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 


exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and/ 
or  request  a  hearing  with  respect  to  the 
proposed  exemption.  Comments  and 
requests  for  a  hearing  are  due  within  35 
days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

For  Further  Information  Contact:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Fleet  Bank  (RI),  National  Association 
(Fleet)  Located  in  Providence,  Rhode 
Island 

[Exemption  Application  No.  D-10643] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedmes  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
PR  32836.  32847.  August  10. 1990). 

Section  I — ^Transactions 

A.  Effective  as  of  the  date  this 
proposed  exemption  is  published  in  the 
Federal  Register,  the  restrictions  of 
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sections  406(a)  and  407(a)  of  the  Act 
and  the  taxes  imposed  by  section 
4B75(a)  and  (b)  of  the  Code,  by  reason 
oflsection  4975(c)(1)(A)  through  (D)  of 
tlib  Code,  shall  not  apply  to  the 
ft  tllowing  transactions  involving  trusts 
a  id  certificates  evidencing  interests 
tli^rein: 
(l)  The  direct  or  indirect  sale, 

ange  or  transfer  of  certificates  in  the 
tial  issuance  of  certificates  between 
e  trust,  the  sponsor  or  an  underwriter 

£an  employee  benefit  plan  subject  to 
Vet  or  section  4975  of  the  Code  (a 
)  when  the  sponsor,  servicer,  trustee 
o^|insurer  of  a  trust,  the  underwriter  of 
tli^  certificates  representing  an  interest 
ii  I  the  trust,  or  an  obligor  is  a  party  in 
iitjerest  with  respect  to  such  plan; 

i2)  The  direct  or  indirect  acquisition 
o: '  disposition  of  certificates  by  a  plan  in 
tl  V )  secondary  market  for  such 
o  >  tificates;  and 

3)  The  continued  holding  of 
ci  I  lificates  acquired  by  a  plan  pursuant 
tc  Section  I.A.(l)  or  (2). 

Notwithstanding  the  foregoing, 
S  3  ::tion  I.A.  does  not  provide  an 
a :  jmption  itom  the  restrictions  of 
a  N  lions  406(a)(1)(E),  406(a)(2)  and  407 
fc  1  the  acquisition  or  holding  of  a 
C(  t:  -tificate  on  behalf  of  an  Excluded 
P  I  tn,  as  defined  in  Section  m.K.  below, 
bvlany  person  who  has  discretionary 
a^iUiority  or  renders  investment  advice 
wilh  respect  to  the  assets  of  the 
£  (^luded  Plan  that  are  invested  in 
ci  ihificates.  '* 

p.  Effective  as  of  the  date  this 
p  "bposed  exemption  is  published  in  the 
F  ideral  Register,  the  restrictions  of 
s^itions  406(b)(1)  and  406(b)(2)  of  the 
Act  and  the  taxes  imposed  by  section 
4w5(aJ  and  (b)  of  the  Code,  by  reason 
Section  4975(c)(1)(E)  of  the  Code, 
1  not  apply  to: 
1)  The  direct  or  indirect  sale, 
ange  or  transfer  of  certificates  in  the 
al  issuance  of  certificates  between 
th^  trust,  the  sponsor  or  an  underwriter 
id  a  plan  when  the  person  who  has 
icretionaiy  authority  or  renders 
Testment  advice  with  respect  to  the 

iestment  of  plan  assets  in  the 
dficates  is  (a)  an  obligor  with  respect 
^eivables  contained  in  the  trust 
ituting  0.5  percent  or  less  of  the 
faiir  market  value  of  the  aggregate 
u^udivided  interest  in  the  trust  allocated 
he  certificates  of  the  relevant  series, 
b)  an  affiliate  of  a  person  described 
a);  if 
i)  The  plan  is  not  an  Excluded  Plan; 


tc 
or 
ii 


>  Section  I.A.  provides  no  relief  from  sections 
4a6|a)(l)(E),  406(a)(2)  and  407  for  any  person 
reodering  investment  advice  to  an  Excluded  Plan 
wittiin  the  meaning  of  section  3(21)(A)(ii)  and 
reiflation  29  CFR  2510.3-21(c). 


(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group,  as  defined  in  Section 
in.L.,  and  at  least  50  percent  of  the 
aggregate  imdivided  interest  in  the  trust 
allocated  to  the  certificates  of  a  series  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  of  a  series  does  not  exceed 
25  percent  of  all  of  the  certificates  of 
that  class  outstanding  at  the  time  of  the 
acquisition; 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  is  invested  in 
certificates  representing  the  aggregate 
undivided  interest  in  a  trust  allocated  to 
the  certificates  of  a  series  and 
containing  receivables  sold  or  serviced 
by  the  same  entity;  ^  and 

(v)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  is  invested  in 
certificates  representing  an  interest  in 
the  trust,  or  trusts  containing 
receivables  sold  or  serviced  by  the  same 
entity.  For  purposes  of  paragraphs 
B.(l)(iv)  and  B.(l)(v)  only,  an  entity 
shall  not  be  considered  to  service 
receivables  contained  in  a  trust  if  it  is 
merely  a  subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  conditions  set 
forth  in  Section  I.  B.(l)(i)  and  (iii) 
through  (v)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  Section  I.B:(1)  or  (2). 

C.  Effective  as  of  the  date  this 
proposed  exemption  is  published  in  the 
Federal  Register,  the  restrictions  of 
sections  406(a),  406(b)  and  407(a)  of  the 
Act  and  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)  of  the  Code,  shall  not 
apply  to  transactions  in  connection  with 


^  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 


the  servicing,  management  and 
operation  of  a  trust,  including 
reassigning  receivables  to  the  sponsor, 
removing  from  the  trust  receivables  in 
accoimts  previously  designated  to  the 
trust,  changing  the  imderlying  terms  of 
accounts  designated  to  the  trust,  adding 
new  receivables  to  the  trust,  designating 
new  accounts  to  the  trust,  the  retention 
of  a  retained  interest  by  the  sponsor  in 
the  receivables,  the  exercise  of  the  right 
to  cause  the  commencement  of 
amortization  of  the  principal  amount  of 
the  certificates,  or  the  use  of  any  eligible 
swap  transactions,  provided  that: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
agreement; 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust;* 

(3)  The  addition  of  new  receivables  or 
designation  of  new  accounts,  or  the 
removal  of  receivables  in  previously- 
designated  accoimts,  meets  the  terms 
and  conditions  for  such  additions, 
designations  or  removals  as  are 
described  in  the  prospectus  or  private 
placement  memorandum  for  such 
certificates,  which  terms  and  conditions 
have  been  approved  by  Standard  & 
Poor's  Ratings  Services,  Moody's 
Investors  Service,  Inc.,  Duff  &  Phelps 
Credit  Rating  Co.,  or  Fitch  IBCA.  Inc.,  or 
their  successors  (collectively,  the  Rating 
Agencies),  and  does  not  result  in  the 
certificates  receiving  a  lower  credit 
rating  from  the  Rating  Agencies  than  the 
then  current  rating  of  the  certificates; 
and 

(4)  The  series  of  which  the  certificates 
are  a  part  will  be  subject  to  an 
"Economic  Pay  Out  Event"  (as  defined 
in  Section  m.BB.),  which  is  set  forth  in 
the  pooling  and  servicing  agreement  and 
described  in  the  prospectus  or  private 
placement  memorandum  associated 
with  the  series,  the  occurrence  of  which 
will  cause  any  revolving  period, 
scheduled  amortization  period  or   ' 
scheduled  accumulation  period 


''In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  investment  decisions.  For  purfKises 
of  this  exemption,  all  references  to  "prospectus" 
include  any  related  supplement  thereto,  and  any 
documents  incorporated  by  reference  therein, 
pursuant  to  which  certificates  are  offered  to 
investors. 
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applicable  to  the  certificates  to  end.  and 
principal  collections  to  be  applied  to 
monthly  payments  of  principal  to,  or  the 
accumulation  of  principal  for  the  benefit 
of,  the  certificatenolders  of  such  series 
imtil  the  earlier  of  payment  in  full  of  the 
outstanding  principal  amount  of  the 
certificates  of  such  series  or  the  series 
termination  date  specified  in  the 
prospectus  or  private  placement 
memorandiun. 

Notwithstanding  the  foregoing. 
Section  I.C.  does  not  provide  an 
exemption  bam  the  restrictions  of 
section  406(b)  of  the  Act,  or  from  the 
taxes  imposed  imder  section  4975(a) 
and  (b)  of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  or  (F)  of  the  Code,  for  the 
receipt  of  a  fise  by  the  servicer  of  the 
trust,  in  connection  with  the  servicing 
of  the  receivables  and  the  operation  of 
the  trust,  from  a  person  other  than  the 
trustee  or  sponsor,  unless  such  fee 
constitutes  a  "qualified  administrative 
fee"  as  defined  in  Section  in.U.  below. 

D.  Efiiactive  as  of  the  date  this 
proposed  exemption  is  published  in  the 
FedSsral  Rogialer.  the  restrictions  of 
sections  406(a)  and  407(a)  of  the  Act 
and  the  taxes  imposed  by  sections 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  sections  4975(c)(1)(A)  through  (D)  of 
the  Code,  shall  not  apply  to  any 
transaction  to  which  diose  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider  as 
described  in  section  3(14)(F).  (G).  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(iF'). 
(G).  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

Sectioii  n — General  Conditioiis 

A.  The  relief  provided  under  Section 
I  will  be  available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
cwtificate  price)  that  are  at  least  as 
fevorable  to  the  plan  as  such  terms 
would  be  in  an  arm's-length  transaction 
with  an  unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  ceortificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is^ther:  (i)  In 
oniB  of  the  two  highest  generic  rating 
categories  fix>m  any  one  of  the  Rating 
Agencies;  or  (ii)  for  certificates  with  a 
duration  of  one  year  or  less,  the  highest 
short-term  generic  rating  category  from 


any  one  of  the  Rating  Agencies; 
provided  that,  notwithstanding  such 
ratings,  this  exemption  shall  apply  to  a 
particular  class  of  certificates  only  if 
such  class  (an  Exempt  Class)  is  at  the 
time  of  such  acquisition  part  of  a  series 
in  which  credit  support  is  provided  to 
the  Exempt  Class  through  a  senior- 
subordinated  series  structure  or  other 
form  of  third-party  credit  support 
which,  at  a  minimum,  represents  five  (5) 
percent  of  the  outstanding  principal 
balance  of  certificates  issued  for  tiie 
Exempt  Class,  so  that  an  investor  in  the 
Exempt  Class  will  not  bear  the  initial 
risk  of  loss; 

(4)  The  trustee  is  not  an  affiliate  of 
any  other  member  of  the  Restricted 
Group.  However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  bet^ause  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  piusuant  to  the  terms  of  a 
pooling  and  servicing  agreement    - 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  imderwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  consideration  received  by  the 
sponsor  as  a  consequence  of  the 
assignment  of  receivables  (or  interests 
therein)  to  the  trust,  to  the  extent 
allocable  to  the  class  of  certificates 
purchased  by  a  plan,  represents  not 
more  than  the  fair  market  value  of  such 
receivables  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer,  to  the  extent  allocable  to 
the  class  of  certificates  piirchased  by  a 
plan,  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith; 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  (SEC)  imder  the 
Securities  Act  of  1933; 

(7)  The  trustee  of  the  trust  is  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  is  familiar  with  its  duties, 
responsibilities,  and  liabilities  as  a 
fiduciary  imder  the  Act  (i.e.  ERISA). 
The  trustee,  as  the  legal  owner  of,  or 
holder  of  a  perfected  security  interest  in. 
the  receivables  in  the  trust,  enforces  all 
the  rights  created  in  favor  of 
ceitificateholders  of  such  trust, 
including  plans; 


(8)  Prior  to  the  issuance  by  the  trust 
of  any  new  series,  confirmation  is 
received  from  the  Rating  Agencies  that 
such  issuance  will  not  result  in  the 
reduction  or  withdrawal  of  the  then 
current  rating  of  the  certfficates  held  by 
any  plan  piirsuant  to  this  exemption; 

(9)  To  protect  against  fraud, 
chargebacks  or  other  dilution  of  the 
receivables  in  the  trust,  the  pooling  and 
servicing  agreement  and  the  Rating 
Agencies  require  the  sponsor  to 
maintain  a  seller  interest  of  not  less  than 
two  (2)  percent  of  the  principal  balance 
of  the  receivables  contained  in  the  trust; 

(10)  Each  receivable  added  to  a  trust 
is  an  eligible  receivable,  based  on 
criteria  of  the  relevant  Rating 
Agency(ies)  and  as  specified  in  the 
pooling  and  servicing  agreement.  The 
pooling  and  servicing  agreement 
requires  that  any  change  in  the  terms  of 
the  cardholder  agreements  must  be 
made  applicable  to  the  comparable 
segment  of  accoimts  owned  or  serviced 
by  the  sponsor  which  are  part  of  the 
same  program  or  have  the  same  or 
substantially  similar  characteristics; 

(11)  The  pooling  and  servicing 
agreement  limits  the  niunber  of  the  , 
sponsor's  newly  originated  accoimts  to 
be  designated  to  the  trust,  unless  the 
Rating  Agencies  otherwise  consent  in 
writing,  to  the  following:  (i)  With 
respect  to  any  consecutive  three-month 
period  commencing  in  January,  April, 
July  and  October  of  each  calendar  year, 
15  percent  of  the  number  of  existing 
accounts  designated  to  the  trust  as  of  the 
first  day  of  the  calendar  year  during 
which  such  monthly  period 
commenced,  and  (ii)  with  respect  to  any 
calendar  year,  20  percent  of  the  niunber 
of  existing  accounts  designated  to  the 
trust  as  of  the  first  day  of  such  calendar 
year; 

(12)  The  pooling  and  servicing 
agreement  requires  the  sponsor  to 
deliver  an  opinion  of  counsel 
confirming  the  validity  and  perfection 
of  each  transfer  of  receivables  in  newly 
originated  accounts  to  the  trust  for  each 
interim  addition; 

(13)  The  pooling  and  servicing 
agreement  requires  the  sponsor  and  the 
trustee  to  receive  confirmation  from  a 
Rating  Agency  that  no  Ratings  Effect 
will  result  from  (i)  a  Required  Addition 
(as  defined  in  Section  III.MM.)  in  excess 
of  the  lunits  in  paragraph  B.(ll)  above, 
or  (ii)  any  Restricted  Additions  (as 
defined  in  Section  m.NN.); 

(14)  If  a  particular  class  of  certificates 
held  by  any  plan  involves  a  Ratings 
Dependent  or  Non-Ratings  Dependent 
Swap  entered  into  by  the  trust,  then 
each  particular  swap  transaction 
relating  to  such  certificates: 

(a)  Snail  be  an  Eligible  Swap; 
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(b)  Shall  be  with  an  Eligible  Swap 
!|ounterparty; 

(c)  In  the  case  of  a  Ratings  Dependent 
3  wap,  shall  include  as  an  early  payout 

I  i  irent,  as  specified  in  the  pooling  and 
i  jrvicing  agreement,  the  withdrawal  or 
■(  iduction  by  any  Rating  Agency  of  the 
:  iWap  counterparty's  credit  rating  below 
i  I!  level  specified  by  the  Rating  Agency 
here  the  servicer  (as  agent  for  the 
stee)  has  failed,  for  a  specified  period 
er  such  rating  withdrawal  or 
duction,  to  meet  its  obligation  imder 

^e  pooling  and  servicing  agreement  to: 
,  (ij  Obtain  a  replacement  swap 
:  l^reement  with  an  Eligible  Swap 
iounterparty  which  is  acceptable  to  the 
,ting  Agency  and  the  terms  of  which 
substantially  the  same  as  the  current 
ap  agreement  {at  which  time  the 
liei  swap  agreement  shall  termiuale); 

(ii)  Cause  the  swap  counterparty  to 
^^tablish  any  coUateralization  or  other 
gement  satisfactory  to  the  Rating 
iency  such  that  the  then  cmrent  rating 
the  Rating  Agency  of  the  partioilar 
lass  of  certificates  will  not  be 
1  ^thdrawn  or  reduced; 

(d)  In  the  case  of  a  Non-Ratings 
]bpendent  Swap,  shall  provide  that,  if 

the  credit  rating  of  the  swap 
counterparty  is  withdrawn  or  reduced 
bfelow  the  lowest  level  specified  in 
on  m.n.  hereof,  the  servicer,  as 
ii^ent  for  the  trustee,  shall  within  a 
i  pecified  period  after  such  rating 
ithdrawal  or  reduction: 
I  (i)  Obtain  a  replacement  swap 
4$reement  with  an  Eligible  Swap 
(k)unterparty,  the  terms  of  which  are 
t  ttbstantially  the  same  as  the  current 
i )  trap  agreement  (at  which  time  the 
( I  irlier  swap  agreement  shall  terminate); 

(ii)  Cause  the  swap  counterparty  to 
^bst  collateral  with  the  trustee  of  the 
st  in  an  amoimt  equal  to  all  payments 
ed  by  the  counterparty  if  the  swap 
nsaction  were  terminated;  or 
(iii)  Terminate  the  swap  agreement  in 
cordance  with  its  terms;  and 

(e)  Shall  not  require  the  trust  to  make 
y  termination  payments  to  the  swap 
imterparty  (other  than  a  currently 
'  leduled  payment  imder  the  swap 

ment)  except  £rom  "Excess  Finance 
;e  Collections"  (as  defined  below 
Section  m.LL.)  or  other  amounts  that 
luld  otherwise  be  payable  to  the 

icer  or  the  sponsor; 
(15)  Any  class  of  certificates,  to  which 
e  or  more  swap  agreements  entered 
i[^o  by  the  trust  applies,  may  be 
a  (^quired  or  held  in  reliance  upon  this 
e^iemption  only  by  Qualified  Plan 
Investors. 

B.  Neither  any  underwriter,  sponsor, 
thistee,  servicer,  insurer,  nor  any 


obligor,  unless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Section  I,  if  the 
provision  in  Section  II.A.{6}  above  is  not 
satisfied  for  the  acquisition  or  holding 
by  a  plan  of  such  certificates,  provided 
that: 

(1)  Such  condition  is  disclosed  in  the 
prospectus  or  private  placement 
memorandum;  and 

(2)  In  the  case  of  a  private  placement 
of  certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  bova  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  inilidl  puruliaser  (or  any  tiansfeive 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  fi-om  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  shall  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  Section  n.A.(6). 

Section  in — ^Definitions 

For  piuposes  of  this  proposed 
exemption: 
A.  "Certificate"  means  a  certificate: 

(1)  That  (i)  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust  and  entitles  the  holder  to  payments 
denominated  as  principal,  interest  and/ 
or  other  payments  made  as  described  in 
the  applicable  prospectus  or  private 
placement  memorandum  and  in 
accordance  with  the  pooling  and 
servicing  agreement  in  connection  with 
the  assets  of  such  trust,  to  the  extent 
allocable  to  the  series  of  certificates 
purchased  by  a  plan,  either  currently  or 
after  a  revolving  period  during  whidi 
principal  pajrments  on  assets  of  the  trust 
are  reinvested  in  new  assets,  or  (ii)  is 
denominated  as  a  debt  instrument  that 
represents  a  regular  interest  in  a 
financial  asset  securitization  investment 
trust  (FASIT),  within  the  meaning  of 
section  860L(a)  of  the  Code,  and  is 
issued  by  and  is  an  obligation  of  the 
trust. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust;  and 

(2)  With  respect  to  which  (a)  Fleet  or 
any  of  its  affiliates  is  the  sponsor,  and 
(b)  Fleet,  any  of  its  affiliates,  or  an 
"underwriter"  (as  defined  in  Section 
in.C.)  is  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate  or  a  selling  or 
placement  agent. 


B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either: 

(a)  Receivables  (as  defined  in  Section 
ra.V.);  or 

(b)  Participations  in  a  pool  of 
receivables  (as  defined  in  Section  III.V.) 
where  such  beneficial  ownership 
interests  are  not  subordinated  to  any 
other  interest  in  the  same  pool  of 
receivables;' 

(2)  Property  which  has  secured  any  of 
the  assets  described  in  paragraph  B.(l) 
above;  * 

(3)  Undistributed  cash  or  permitted 
investments  made  therewith  matiuing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders,  excepf  during  a 
Revolving  Period  (as  defined  herein) 
when  permitted  investments  are  made 
imtil  such  cash  can  be  reinvested  in 
additional  receivables  described  in 
paragraph  B.(l)(a)  above; 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  cash  collateral 
accoimts,  insurance  policies,  third-party 
guarantees,  contracts  of  suretyship  and 
other  credit  support  arrangements  for 
any  certificates,  swap  transactions,  or 
under  any  yield  supplement 
agreements,'  yield  maintenance 
agreements  or  similar  arrangements;  and 

(5)  Rights  to  receive  interchange  fees 
received  by  the  sponsor  as  partial 
compensation  for  the  sponsor's  taking 
credit  risk,  absorbing  £raud  losses  and 
funding  receivables  for  a  limited  period 
prior  to  initial  billing  with  respect  to 
accoimts  designated  to  the  trust. 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  imless:  (i)  The 
investment  pool  consists  only  of 
receivables  of  the  tjrpe  which  have  been 
included  in  other  investment  pools;  (ii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been  rated 
in  one  of  the  two  highest  generic  rating 
categories  by  at  least  one  of  the  Rating 
Agencies  for  at  least  one  year  prior  to 
the  plan's  acquisition  of  certificates 


''The  Department  notes  that  no  relief  would  be 
available  under  the  exemption  if  the  participation 
interests  held  by  the  trust  were  subordinated  to  the 
rights  and  interests  evidenced  by  other 
participation  interests  in  the  same  pool  of 
receivables. 

■  Fleet  states  that  it  is  possible  for  credit  card 
receivables  to  be  secured  by  bank  account  balances 
or  security  interests  in  merchandise  purchased  with 
credit  cards.  Thus,  the  exemption  should  permit 
foreclosed  property  to  be  an  eligible  trust  asset. 

^In  a  series  involving  an  accumulation  period  (as 
defined  in  Section  III.Z.),  a  yield  supplement 
agreement  may  be  used  by  the  Trust  to  make  up  the 
difference  between  (i)  the  reinvestment  yield  on 
permitted  investments,  and  (ii)  the  interest  rate  on 
the  certificates  of  that  series. 
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pursuant  to  this  exemption;  and  (iii) 
certificates  evidencing  an  interest  in 
such  other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Underwriter"  means  an  entity 
which  has  received  from  the 
DefMitment  an  individual  prohibited 
transaction  exemption  which  provides 
relief  for  the  operation  of  asset  pool 
investment  trusts  that  issue  asset-backed 
pass-through  securities  to  plans  that  is 
similar  in  format  and  substance  to  this 
exemption  (each,  an  Underwriter 
Exemption);  •<>  any  person  directly  or 
indirectly,  throu^  one  or  more 
intermediaries,  controlling,  controlled 
by  or  under  common  control  with  such 
entity;  and  any  member  of  an 
imderwriting  syndicate  or  selling  group 
of  which  such  firm  or  af&liated  person 
described  above  is  a  manager  or  co- 
manager  with  respect  to  the  certificates. 

D.  "Sponsor"  means  Fleet,  or  an 
affiliate  of  Fleet  that  organizes  a  trust  by 
transfarring  credit  card  receivables  or 
interests  therein  to  the  trust  in  exchange 
for  certificates. 

E.  "Master  Servicer"  means  Fleet  or 
an  affiliate  that  is  a  party  to  the  pooling 
and  servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  receivables  in  the  trust 
pursiunt  to  the  pooling  and  servicing 
agreement. 

F.  "Subservicer"  means  Fleet  or  an 
affiliate  of  Fleet,  or  an  entity  unaffiliated 
with  Fleet  which,  under  the  supervision 
of  and  on  behalf  of  the  master  servicer, 
services  receivables  contained  in  the 
trust,  but  is  not  a  party  to  the  pooling 
and  servicing  agreement. 

G.  "Servicer"  means  Fleet  or  an 
affiliate  which  services  receivables 
contained  in  the  trust,  including  the 
master  servicer  and  any  subservicer  or 
their  successors  pursuant  to  the  pooling 
and  servicing  agreement. 

H.  "Trustee"  means  an  entity  which 
is  independent  of  Fleet  and  its  affiliates 
and  is  the  trustee  of  the  trust.  In  the  case 
of  certificates  which  are  denominated  as 
debt  instruments,  "trustee"  also  means 
the  trustee  of  the  indenture  trust. 

I.  "Insurer"  means  the  insurer  or 
guarantor  of,  provider  of  other  credit 
support  for,  or  other  contractual 
counterparty  of,  a  trust. 
Notwithstanding  the  foregoing,  a  swap 
counterparty  is  not  an  insurer,  and  a 
person  is  not  an  insurer  solely  because 


'"For  a  listing  of  Underwriter  Exemptions,  see  the 
description  provided  in  the  text  of  the  operative 
language  of  Prohibited  Transaction  Exemption 
(PTE)  07-34  (62  FR  39021,  July  21, 1997). 


it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  class 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
receivable  included  in  the  trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  imderwriter; 

(2)  Each  insiuer; 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Each  swap  coimterparty; 

(7)  Any  obligor  with  respect  to 
receivables  contained  in  the  trust 
constituting  more  than  0.5  percent  of 
the  fair  market  value  of  the  aggregate 
imdivided  interest  in  the  trust  allocated 
to  the  certificates  of  a  series,  determined 
on  the  date  of  the  initial  issuance  of 
such  series  of  certificates  by  the  trust;  or 

(8)  Any  affiliate  of  a  person  described 
in  paragraphs  L.(l)  through  (7)  above. 

M.  "Afmiate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  imder 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  Section  IQ.Q.  below), 
provided  that: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 


(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  appUcable 
to  sales  are  met. 

Q.  "Forward  Delivery  Commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to. 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonable  Compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Pooling  and  Servicing  Agreement" 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust  and  any 
supplement  thereto  pertaining  to  a 
particular  series  of  certificates.  In  the 
case  of  certificates  which  are 
denominated  as  debt  instruments, 
"pooling  and  servicing  agreement"  also 
includes  the  indentiue  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indentiue  trustee. 

T.  "Series"  means  an  issiiance  of  a 
class  or  various  classes  of  certificates  by 
the  trust  all  on  the  same  date  pursuant 
to  the  same  pooling  and  servicing 
agreement,  and  any  supplement  thereto 
and  restrictions  therein. 

U.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amoimts 
owing  with  respect  to  the  receivables; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  paragraph  U.(l)  above; 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  caladated  are  set  forth  in  the 
pooling  and  servicing  agreement  or 
described  in  all  material  respects  in  the 
prospectus  or  private  placement 
memorandum  provided  to  the  plan 
before  it  purchases  certificates  issued  by 
the  trust;  and 

(4)  The  amoimt  paid  to  investors  in 
the  trust  is  not  reduced  by  the  amount 
of  any  such  fee  waived  by  the  servicer. 

V.  "Receivables"  means  secured  or 
unsecured  obligations  of  credit  card 
holders  which  have  arisen  or  arise  in 
Accounts'  designated  to  a  trust.  Such 
obligations  represent  amoimts  charged 
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b  y  cardholders  for  merchandise  and 
si ;  rvices  and  amounts  advanced  as  cash 
a  J  vances,  as  well  as  periodic  finance 
c  ]  arges,  annual  membership  fees,  cash 
atj  vance  fees,  late  charges  on  amounts 
c|i  arged  for  merchandise  and  services 
aijd  certain  other  fees  (such  as  bad 

k  fees,  cash  advance  fees,  and  other 
s  specified  in  the  cardholder 
eem^its)  designated  by  card  issuers 
(her  than  a  qualified  administrative 
as  defined  in  Section  III.U.). 

"Accoimts"  are  revolving  credit 
d  accounts  serviced  by  Fleet  or  an 
liate,  which  were  originated  or 
pk4rchased  by  Fleet  or  an  affiliate,  and 
a-^  designated  to  a  trust  such  that 
n  !^eivables  arising  in  such  accoiuits 
ome  assets  of  the  trust. 
.  "Revolving  Period"  means  a  period 

e,  as  specified  in  the  pooling  and 
icing  agreement,  during  which 
ncipal  collections  allocated  to  a 
s^^es  are  reinvested  in  newly  generated 
eivables  arising  in  the  accounts. 
"Amortization  Period"  means  a 
p^od  of  time  specified  in  the  pooling 

"  servicing  agreement  during  which  a 
p^ion  of  the  principal  collections 
a]  Ijocated  to  a  series  will  commence  to 
b(  ijpaid  to  the  certificateholders  of  such 
srnes  in  installments. 

t-  "Accumulation  Period"  means  a 
pi  j^iod  of  time  specified  in  the  pooling 
aid  servicing  agreement  during  which  a 
ion  of  the  principal  collections 
cated  to  a  series 'will  be  deposited  in 
ilaccount  to  be  distributed  to 
rtificateholders  in  a  lump  sum  on  the 
:pected  maturity  date. 
^\A.  "Pay  Out  Event"  means  any  of 
0  events  specified  in  the  pooling  and 
ijvicing  agreement  or  supplement 
areto  that  results  (in  some  instances 
ipout  further  affirmative  action  by 
y  party)  in  the  early  commencement 
oi  either  an  amortization  period  or  an 
at  Cumulation  period,  including  (1)  The 
fa  ilure  of  the  sponsor  or  the  servicer, 
wliichever  is  subject  to  the  relevant 
ol  liigation  under  the  pooling  and 
sqijvicing  agreement,  (i)  To  make  any 
payment  or  deposit  required  under  the 
pibbling  and  servicing  agreement  within 
fiyb  (5)  business  days  after  such 
payment  or  deposit  was  required  to  be 
miade,  or  (ii)  to  observe  or  perform  any 
ot  its  other  covenants  or  agreements  set  ' 
in  the  pooling  and  servicing 
ment,  which  failure  has  a  material 
adverse  effect  on  holders  of  investor 
ceiitificates  of  the  relevant  series  and 
coiktinues  unremedied  for  60  days;  (2)  a 
braach  of  any  representation  or  warranty 
m$ide  by  the  sponsor  or  the  servicer  in 
tlila  pooling  and  servicing  agreement 
tha  t  continues  to  be  incorrect  in  any 
material  respect  for  60  days;  (3)  the 
ofU  urrence  of  certain  bankruptcy  events 


relating  to  the  sponsor  or  the  servicer; 
(4)  the  failing  by  the  sponsor  to  convey 
to  the  trust  additional  receivables  to 
maintain  the  minimum  seller  interest 
that  is  required  by  the  pooling  and 
servicing  agreement  and  the  Rating 
Agencies;  (5)  the  failure  to  pay  in  hill 
amounts  owing  to  investors  on  the 
expected  maturity  date;  and  (6)  the 
Economic  Pay  Out  Event. 

BB.  An  "Economic  Pay  Out  Event" 
occurs  automatically  when  the  portfolio 
yield  for  any  series  of  certificates, 
averaged  over  three  consecutive  months 
(or  such  other  period  approved  by  one 
of  the  Rating  Agencies)  is  less  than  the 
base  rate  of  the  series  averaged  over  the 
same  period.  Portfolio  yield  for  a  series 
of  certificates  for  any  period  is  equal  to 
the  sum  of  the  finance  charge 
collections  and  other  amounts  treated  as 
finance  charge  collections  less  total 
defaults  for  the  series  divided  by  the 
outstanding  principal  balance  of  the 
investor  certificates  of  the  series,  or 
such  other  measure  approved  by  one  of 
the  Rating  Agencies.  The  base  rate  for  a 
series  of  certificates  for  any  period  is  the 
sum  of  (i)  Amounts  payable  to 
certificateholders  of  the  series  with 
respect  to  interest,  (ii)  servicing  fees 
allocable  to  the  series  payable  to  the 
servicer,  and  (iii)  any  credit 
enhancement  fee  allocable  to  the  series 
payable  to  a  third  party  credit  enhancer, 
divided  by  the  outstanding  principal 
balance  of  the  investor  certificates  of  the 
series,  or  such  other  measure  approved 
by  one  of  the  Rating  Agencies. 

CC.  "CCA"  or  "Cash  Collateral 
Accoimt"  means  that  certain  account 
established  in  the  name  of  the  trustee 
that  serves  as  credit  enhancement  with 
respect  to  the  investor  certificates  and 
holds  cash  and/or  permitted 
investments  (as  defined  below  in 
Section  UI.KK.)  which  conform  to 
applicable  provisions  of  the  pooling  and 
servicing  agreement. 

DD.  "Group"  means  a  group  of  any 
number  of  series  offered  by  the  trust  that 
share  finance  charge  and/or  principal 
collections  in  the  manner  described  in 
the  applicable  prospectus  or  private 
placement  memorandum. 

EE.  "Ratings  Effect"  means  the 
reduction  or  withdrawal  by  a  Rating 
Agency  of  its  then  current  rating  of  the 
certificates  held  by  any  plan  pursuant  to 
this  exemption. 

FF.  "Principal  Receivables  Discount" 
means,  with  respect  to  any  account 
designated  by  the  sponsor,  the  portion 
of  the  related  principal  receivables  that 
represents  a  discount  from  the  face 
value  thereof  and  that  is  treated  under 
the  pooling  and  servicing  agreement  as 
finance  charge  receivables. 


GG.  "Ratings  Dependent  Swap" 
means  an  interest  rate  swap,  or  (if 
purchased  by  or  on  behalf  of  the  trust) 
an  interest  rate  cap  contract,  that  is  part 
of  the  structure  of  a  series  of  certificates 
where  the  rating  assigned  by  the  Rating 
Agency  to  any  senior  class  of  certificates 
held  by  any  plan  is  dependent  on  the 
terms  and  conditions  of  the  swap  and 
the  rating  of  the  swap  counterparty,  and 
if  such  certificate  rating  is  not 
dependent  on  the  existence  of  the  swap 
and  rating  of  the  swap  counterparty, 
such  swap  or  cap  shall  be  referred  teas 
a  "Non-Ratings  Dependent  Swap".  With 
respect  taa  Non-Ratings  Dependent 
Swap,  each  Rating  Agency  rating  the 
certificates  must  confirm,  as  of  Ae  date 
of  issuance  of  the  certificates  by  the 
trust,  that  entering  into  an  Eligible  Swap 
with  such  counterparty  will  not  affect 
the  rating  of  the  certificates. 

HH.  "Eligible  Swap"  means  a  Ratings 
Dependent  or  Non-Ratings  Dependent 
Swap: 

(1)  Which  is  denominated  in  U.S. 
Dollars; 

(2)  Pursuant  to  which  the  trust  pays 
or  receives,  on  or  immediately  prior  to 
the  respective  payment  or  distribution 
date  for  the  senior  class  of  certificates, 
a  fixed  rate  of  interest,  or  a  floating  rate 
of  interest  based  on  a  publicly  available 
index  (e.g.  LIBOR  or  the  U.S.  Federal 
Reserve's  Cost  of  Funds  hidex  (COFI)), 
with  the  trust  receiving  such  payments 
on  at  least  a  quarterly  basis  and 
obligated  to  make  separate  payments  no 
more  frequently  than  the  swap 
coimterparty,  with  all  simultaneous 
payments  being  netted; 

(3)  Which  has  a  notional  amoimt  that 
does  not  exceed  either:  (i)  The 
certificate  balance  of  the  class  of 
certificates  to  whieh  the  swap  relates,  or 
(ii)  the  portion  of  the  certificate  balance 
of  such  class  represented  by  receivables; 

(4)  Which  is  not  leveraged  (i.e., 
payments  are  based  on  the  applicable, 
notional  amount,  the  day  count 
fractions,  the  fixed  or  floating  rates 
designated  in  paragraph  HH.(2)  above, 
and  the  difference  between  the  products 
thereof,  calculated  on  a  one  to  one  ratio 
emd  not  on  a  multiplier  of  such 
difference); 

(5)  Which  has  a  final  termination  date 
that  is  the  earlier  of  the  date  on  which 
the  trust  terminates  or  the  related  class 
of  certificates  is  fully  repaid;  and 

(6)  Which  does  not  incorporate  any 
provision  which  could  cause  a 
unilateral  alteration  in  any  provision 
described  in  paragraphs  HH.(l)  through 
(4)  above  without  the  consent  of  the 
trustee. 

II.  "Eligible  Swap  Counterparty" 
means  a  bank  or  other  financial 
institution  which  has  a  rating,  at  the 
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date  of  issuance  of  the  certificates  by  the 
trust,  which  is  in  one  of  the  three 
highest  long-tenn  credit  rating 
categories,  or  one  of  the  two  highest 
short-tenn  credit  rating  categories, 
utilized  by  at  least  one  of  the  Rating 
Agencies  rating  the  certificates; 
provided  that,  if  a  swap  counterparty  is 
relying  on  its  short-term  rating  to 
establish  eligibility  hereunder,  such 
coimterparty  must  either  have  a  long- 
term  rating  in  one  of  the  three  highest 
long-term  rating  categories  or  not  have 
a  long-term  rating  from  the  applicable 
Rating  Agency,  and  provided  forther 
that  if  the  senior  class  of  certificates 
with  which  the  swap  is  associated  has 
a  final  maturity  date  of  more  than  one 
year  from  the  date  of  issuance  of  the 
certificates,  and  such  swap  is  a  Ratings 
Dependent  Swap,  the  swap  coimterparty 
is  required  by-the  terms  of  the  swap 
agreement  to  establish  any 
collateralization  or  other  arrangement 
satis&ctory  to  the  Rating  Agencies  in 
the  event  of  a  ratings  downgrade  of  the 
swap  counterparty. 

JJ.  "Qualified  Plan  Investor"  means  a 
plan  investor  or  group  of  plan  investors 
on  whose  behalf  the  decision  to 
purchase  certificates  is  made  by  an 
appropriate  independent  fiduciary  that 
is  qualified  to  analyze  and  understand 
the  terms  and  conditions  of  any  swap 
transaction  used  by  the  trust  and  the 
efiisct  such  swap  would  have  upon  the 
credit  ratings  of  the  certificates.  For 
purposes  of  the  exemption,  such  a 
fiduciary  is  either: 

(1)  A  "qualified  professional  asset 
manager"  (QPAM),"  as  defined  under 
Part  V(a)  of  PTE  84-14  (49  FR  9494, 
9506,  March  13, 1984); 

(2)  An  "in-house  asset  manager" 
(INHAM),i2  as  defined  under  Part  IV(a) 
of  PTE  96-23  (61  FR  15975, 15982, 
April  10, 1996)r  os 

(3)  A  plan  fiduciary  with  total  assets 
under  management  of  at  least  $100 
million  at  the  time  of  the  acquisition  of 
such  certificates. 


'■PTE  M-14  provides  a  class  exemption  for 
transactions  between  a  party  in  interest  with  respect 
to  an  employee  benefit  plan  and  an  investment  hind 
(including  either  a  single  customer  or  pooled 
separate  account)  in  which  the  plan  has  an  interest, 
and  which  is  managed  by  a  QPAM,  provided 
certain  conditions  are  met.  QPAMs  (e.g.,  banks, 
insurance  companies,  registered  investment 
advisers  with  total  client  assets  under  management 
in  excess  of  $50  million)  are  considered  to  be 
experienced  investment  managers  for  plan  investors 
that  are  aware  of  their  fiduciary  duties  under 
ERISA. 

•J  PTE  96-23  permits  various  transactions 
involving  employee  benefit  plans  whose  assets  are 
managed  by  an  INHAM,  an  entity  which  is 
generally  a  subsidiary  of  an  employer  sponsoring 
the  plan  which  is  a  registered  investment  adviser 
with  management  and  control  of  total  assets 
attributable  to  plans  maintained  by  the  employer 
and  its  affiliates  which  are  in  excess  of  S50  million. 


KK.  "Permitted  Investments"  means 
investments  that  either  (i)  are  direct 
obligations  of,  or  obligations  fully 
guaranteed  as  to  timely  payment  of 
principal  and  interest  by,  the  United 
States  or  any  agency  or  instrumentality 
thereof,  provided  that  such  obligation  is 
backed  by  the  full  faith  and  credit  of  the 
United  States,  or  (ii)  have  been  rated  (or 
the  obligor  thereof  has  been  rated)  in 
one  of  the  three  highest  generic  rating 
categories  by  a  Ratiag  Agency;  are 
described  in  the  pooling  and  servicing 
agreement;  and  are  permitted  by  the 
relevant  Rating  Agency (ies). 

LL.  "Excess  Finance  Charge 
Collections"  means,  as  of  any  day  funds 
are  distributed  from  the  trust,  the 
amount  by  which  the  finance  charge 
collections  allocated  to  certificates  of  a 
series  exceed  the  amount  necessary  to 
pay  certificate  interest,  servicing  fees 
and  expenses,  to  satisfy  cardholder 
defaults  or  charge-offs,  and  to  reinstate 
credit  support. 

MM.  "Required  Additions"  means 
accounts  which  are  required  to  be  added 
to  the  trust  when  either  the  seller 
amoimt  is  less  than  the  miniirmm 
required  seller  amount  or  the  principal 
amoimt  is  less  than  the  required 
principal  amount. 

NN.  "Restricted  Additions"  means 
accounts  which  may  be  added  to  the 
trust  at  the  discretion  of  the  sponsor 
only  upon  confirmation  from  a  Rating 
Agency  that  no  Ratings  E%ct  will  result 
from  the  addition. 

The  £)epartment  notes  that  this 
proposed  exemption,  if  granted,  will  be 
included  within  the  meaning  of  the  term 
"Underwriter  Exemption"  as  it  is 
defined  in  Section  V(h)  of  the  Grant  of 
the  Class  Exemption  for  Certain 
Transactions  Involving  Insurance 
Company  General  Accounts,  which  was 
published  in  the  Federal  Register  on 
July  12, 1995  (see  PTE  95-60,  60  FR 
35925). 

EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  will  be  effective 
for  transactions  described  herein  and 
occiuring  on  or  after  the  date  this 
proposed  exemption  is  published  in  the 
Federal  Register. 

Somniary  of  Facts  and  Representations 

1.  The  applicant  is  Fleet  Bank  (RI), 
National  Association  (Fleet),  a  national 
banking  association  located  in 
Providence,  Rhode  Island.  Fleet 
conducts  nationwide  consumer  Imding 
programs  principally  comprised  of 
credit  card  related  activities.  Fleet  is  a 
wholly-owned  indirect  subsidiary  of 
Fleet  Financial  Group,  Inc.  On  February 
20, 1998,  through  a  series  of 
transactions,  Advanta  National  Bank 
(Advanta)  transferred  substantially  all  of 


its  consiuner  credit  card  business  to 
affiliates  of  Fleet  Financial  Group,  Inc., 
including  Fleet.  As  a  result,  the  rights 
and  obligations  of  Advanta,  as  Seller 
and  Servicer,  imder  the  relevant  Pooling 
and  Servicing  Agreements  (each,  a 
PSA),  were  assigned,  transferred  to  and 
assumed  by  Fleet. 

2.  The  transactions  for  which  an 
exemption  is  requested  are  investments 
by  employee  benefit  plans  in  certain 
certificated  (Certificates)  representing 
the  right  to  receive  principal  and 
interest  payments  from  the  assets  of 
various  Trusts  which  hold  credit  card 
receivables.  Each  Trust  will  issue,  frx>m 
time  to  time,  a  particular  series  of 
Certificates  (i.e.,  a  Series)  which  will  be 
seemed  by  the  Trust's  assets.  A  Series 
may  include  one  or  more  classes  of 
Certificates,  some  of  which  may  be 
subordinate  to  others.  However,  only 
senior  certificates  issued  by  such  Trusts, 
which  meet  the  restrictive  criteria 
designed  to  ensure  investor  safety 
discussed  herein  would  be  eligible  for 
the  exemptive  relief  to  be  provided 
under  this  proposed  exemption. 

The  Trusts 

3.  Each  Trust  is  created  under  a  PSA 
between  Fleet,  as  Seller  and  Servicer, 
and  an  independent  and  unaffiliated 
Trustee.  Upon  creation  of  a  Trust,  the 
SeUer  transfers  to  the  Trust  a  pool  of 
interest-bearing  credit  card  receivables 
which  are  selected  under  strict  criteria 
approved  by  one  or  more  of  certain 
nationally  recognized  rating  agencies,'^ 
from  the  portfolio  of  revolving  credit 
card  accoimts  owned  by  Fleet.  The  PSA 
establishes  the  general  parameters  for 
the  Trust,  such  as  the  requirements  for 
eligible  receivables  to  be  transferred  to 
the  Trust,  the  manner  of  transferring 
and  administering  and  servicing  the 
receivables.  Seller  representations  and 
covenants  as  to  receivable  eligibility, 
Servicer  and  Trustee  duties  and 
eligibility,  and  other  matters. 

The  applicant  represents  that  any 
Trust  that  issues  a  class  of  Certificates 
to  be  covered  by  the  proposed 
exemption  woiild  include  the  following 
investor  safeguards: 

(a)  Restricted  selection  of  receivables; 

(b)  Periodic  reporting  and  monitoring 
of  accoimts; 

(c)  Minimum  receivable  requirements; 

(d)  Restrictions  regarding  addition 
and  removal  of  accoimts; 

(e)  Servicer  eligibility  requirements; 


"  As  noted  in  Section  I.C.(3)  above,  these  rating 
agencies  are:  (i)  Standard  ft  Poors  Ratings  Services, 
a  division  of  McGraw-Hill  Companies  Inc.;  (ii) 
Moody's  Iiivestors  Service,  Inc.;  (iii)  Duff*  Phelps 
Credit  Rating  Co.;  and  (iv)  Fitch  IBCA.  Inc.,  or  their 
successors  (collectively,  the  Rating  Agencies). 
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(f)  Servicer  reports,  duties  and  public 
i  I  xxiunting  firm  review; 
te)  Trustee  eligibility  and  duties; 
da)  Restrictions  on  investments; 
(i)  Protection  from  the  consequences 

I  )|F  unplanned  events;  and 
(j)  Limited  discretion. 
These  investor  safeguards  are 

Iscussed  in  the  following  paragraphs. 
4.  Restricted  Selection  of  Receivables. 
order  for  a  receivable  to  be  eligible  for 
'  Bansfer  to  the  Trust,  either  on  the  initial 
I :  osing  date  or  on  any  subsequent  date, 
:  t  must  have  arisen  imder  an  eligible 

I I  xount.  An  eligible  accoimt  is  one  that 
:  I  in  existence  and  owned  by  and 

1 1  laintained  with  Fleet  (as  of  the  initial 
I  ( >lection  date  or,  with  respect  to 
iiilditional  accounts,  as  of  the  relevant 
ill  Idition  cut-off  date),  and  is  payable  in 
1 '.  .S.  dollars.  In  addition,  an  eligible 
i  II  :coimt  must  have  a  United  States 
J  i(  Idress  for  its  obligor,  must  not  have 
l»0en  classified  as  fraudulent,  stolen  or 
I  ost,  and  (except  as  provided  below) 
must  not  contain  a  defeulted  receivable. 
However,  eligible  accounts  may  include 
ajpcounts,  the  receivables  of  which  have 
I  i^n  written  off,  or  which  have  been 
inentified  as  fraudulent,  stolen  or  lost, 
Provided  that  the  balance  of  all 
roceivables  included  in  such  accounts  is 
I  aflected  on  the  books  and  records  of  the 
*  ieller  (and  is  treated  for  purposes  of  the 
I'SA)  as  "zero,"  and  charging  privileges 
^  i^tith  respect  to  all  such  accounts  have 
1 4en  canceled  in  accordance  with  the 
i^evant  credit  card  guidelines  (i.e. 
i  Investors  do  not  pay  for  such  accounts 
I  ^t  receive  the  benefit  of  any  payments 
laade  on  such  accounts).  The  eligible 
I  e  ceivable  must  have  been  created  in 
compliance  with  applicable  law.  All 
c  ( insents,  licenses  and  other  approvals 
I  ( icessary  for  the  creation  of  the 
r  B  ceivable  and  the  execution  of  the 
c  nedit  card  agreement  must  have  been 
ql^tained  and  be  in  full  force  and  effect, 
id  Fleet  must  have  good  title  to  the 
livable,  fi«e  and  clear  of  liens, 
lally,  an  eligible  receivable  must 
nstitute  the  legal  valid  and  binding 
ijmient  obligation  of  the  obligor,  and 
institute  an  "account"  or  "general 
tangible"  under  Article  9  of  the 
If^orm  Commercial  Code  (the  "UCC"), 
a|s  in  effect  in  the  State  of  Rhode  Island, 
spj  as  to  grant  the  Trust  a  first  priority 
"-■      ity  interest  in  the  event  of 

uptcy.  Once  the  pool  of  eligible 
lounts  has  been  identified,  accoimts 
selected  at  random  for  the  transfer 
their  receivables  to  the  Trust  so  as  to 
»vide  a  combination  of  receivables 
tt  is  representative  of  the  entire  pool 
leligible  receivables. 
Fleet  represents  and  warrants  that  the 
r  >:eivables  transferred  to  the  Trust,  and 
tl  1  i  accounts  related  to  those 


receivables,  meet  the  above-described 
standards  for  eligible  receivables  and 
accounts,  and  that  no  selection 
procedures  adverse  to  the 
Certificateholders  have  been  employed 
in  selecting  accounts.  These  restrictions 
on  account  selection  are  in  place  to 
prevent  the  concentration  of  high  risk 
accoimts.  Each  relevant  Rating  Agency 
requires  that  all  of  these  safeguards  be 
in  place  before  a  superior  rating  is 
given. 

5.  Periodic  Reporting  and  Monitoring 
of  Accounts.  In  connection  with  the 
transfer  of  the  receivables  to  the  Trust, 
Fleet  must  record  and  file  a  UCC 
financing  statement  (including  any 
continuation  statements,  when 
applicable)  in  order  to  perfect  the 
assignment  of  the  receivables,  and  must 
deliver  a  file-stamped  copy  of  such 
financing  or  continuation  statement  to 
the  Trustee.  Fleet  must  also  indicate  in 
its  computer  system  file  of  credit  card 
accounts  the  receivables  transferred  to 
the  Trust  by  identifying  the  accoimts 
with  a  imique  designation,  as  described 
in  the  PSA.  Fleet  must  deliver  a 
complete  list  of  all  accoimts  in  the  Trust 
to  the  Trustee  on  or  prior  to  the  initial 
closing  date  and  thereafter  on  a  periodic 
basis  as  required  by  the  PSA. 

The  Trustee  is  able  to  continually 
monitor  the  Trust's  assets  by  reviewing 
the  monthly  reports  regarding  pool 
performance  which  are  prepared  for  the 
Trustee  and  investors  by  Fleet,  as 
Servicer.  In  addition.  Fleet  provides  the 
Trustee  with  a  complete  list  of  accounts 
prior  to  each  addition  or  removal,  as 
required  by  the  PSA.  Each  relevant 
Rating  Agency  requires  significant 
monitoring  procedures  for  the  servicing  , 
of  receivables  to  ensure  investor  safety 
as  a  condition  to  a  superior  rating. 

6.  Minimum  Receivable 
Requirements.  The  aggregate  principal 
amount  of  the  receivables  held  by  the 
Trust  must  be  at  least  equal  to  the  sum 
of  the  principal  amount  of  the 
Certificates  (prior  to  the  commencement 
of  any  related  amortization  or 
accumulation)  for  all  Series  then 
outstanding  (other  than  a  Series  which 
is  backed  in  full  by  accumulated  cash  or 
permitted  investments  (see  Paragraph  11 
below)  less  any  accumulated  excess 
funding  amount  held  in  the  Trust  for 
Certificateholders.  If,  on  the  last 
business  day  of  any  month,  the 
aggregate  amount  of  principal 
receivables  is  less  than  the  required 
minimum.  Fleet  must  designate 
additional  accounts  or  may  convey 
participations  in  other  credit  card 
receivable  pools  sponsored  by  Fleet  to 
be  transferred  to  the  Trust  so  that  the 
aggregate  principal  receivables  will 
meet  the  minimum  requirement. 


Interests  in  the  assets  of  each  Trust 
are  allocated  among  the 
Certificateholders  of  each  Series  and  the 
Seller  (i.e..  Fleet)  and  the  principal 
portion  of  the  Seller's  interest  is  referred 
to  as  the  "Seller  Amount."  The  interest 
in  the  Trust  assets  allocated  to  the  Seller 
is  referred  to  as  the  "Seller  Interest"  less 
any  accumulated  excess  funding 
amount  held  in  the  Trust  for 
Certificateholders.  To  protect  against 
fraud,  chargebacks  or  other  dilution  of 
receivables  in  the  Trust,  the  PSA  and 
the  Rating  Agencies  will  require  Fleet, 
as  the  Trust's  sponsor,  to  maintain  a 
seller  interest  of  not  less  than  2  percent 
of  the  principal  balance  of  the 
receivables  contained  in  the  Trust 
(referred  to  as  the  "Required  Seller 
Percentage").  If,  on  the  last  business  day 
of  any  month,  the  Seller  Amount  is  less 
than  the  Required  Seller  Percentage, 
Fleet  must  designate  additional 
accounts  or  participations  in  other 
credit  card  receivable  pools  to  be 
transferred  by  Fleet  to  the  Trust  in  order 
to  satisfy  the  minimum  requirement. 
When  account  payments  exceed  account 
purchases,  the  total  pool  of  receivables 
in  the  relevant  Trust  contracts.  As  a 
result,  the  Seller  Interest  declines,  thus 
providing  a  buffer  to  prevent  a  decline 
in  the  principal  balance  of  the 
Certificates  prior  to  the  scheduled 
payment  of  principal.  Thus,  when  the 
account  balances  that  secure  the 
Certificates  decline,  the  Seller  Interest 
decreases,  not  the  principal  balance  of 
the  Certificates.  When  the  account 
balances  again  increase,  the  Seller 
Interest  is  increased.  The  Seller  Interest 
will  also  decline  as  a  result  of  dilution 
of  the  receivable  portfolio  resulting  from 
noncash  reductions  such  as 
merchandise  returns  or  servicer  errors. 

The  minimum  receivable  requirement 
and  Required  Seller  Percentage 
requirement  imposed  on  Fleet  by  the 
PSA  (as  described  above)  cause  the 
Trustee,  Servicer  dt  Seller  to  have 
limited  discretion  regarding  the 
minimum  size  of  the  Trust.  Each 
relevant  Rating  Agency  gains  comfort 
from  these  minimum  receivable  levels 
that  the  Trust  will  be  mciintained  so  as 
not  to  adversely  affect  the  ability  of  the 
Trust  assets  to  support  the  promised 
interest  and/or  principal  payments  to 
Certificateholders. 

7.  Restrictions  Regarding  Addition 
and  Removal  of  Accounts.  In  addition  to 
the  limitations  discussed  above 
regarding  the  initial  selection  of 
accounts  and  minimum  receivable 
requirements,  the  following  restrictions 
apply  to  the  addition  of  accounts 
subsequent  to  the  initial  transfer  of 
receivables  to  the  Trust.  Any  transfer  of 
receivables  from  additional  accounts 
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must  be  preceded  by  written  notice  to 
the  Trustee,  each  relevant  Rating 
Agency  and  the  Servicer  specifying  the 
approximate  aggregate  amount  of 
receivables  to  be  transferred.  In 
connection  with  the  transfer.  Fleet  vhll 
warrant  that  the  additional  accounts  are 
eligible  accounts  and  that  each 
receivable  is  an  eligible  receivable,  and 
that  no  selection  procedures  believed  by 
Fleet  to  be  materially  adverse  to  the 
interest  of  the  Certificateholders  were 
utilized  in  selecting  the  accounts.  Fleet 
must  deliver  an  opinion  of  counsel  with 
respect  to  the  added  receivables  to  the 
Trustee,  with  a  copy  to  each  relevant 
Rating  Agency,  that  such  addition  is 
enforoeable  and  that  the  Trust  has  either 
a  valid  transfer  of,  or  a  grant  of  security 
interest  in,  the  additional  accounts.  The 
PSA  requires  that  the  Servicer  and  the 
Trustee  receive  confirmation  from  a 
Rating  Agency  that  no  Ratings  Effect 
(i.0.,  a  downgrade  or  withdrawal  of  the 
then  current  rating  of  any  outstanding 
Series  of  Certificates)  will  result  from  a 
proposed  transfer  of  accounts  to  the 
Trust 

Fleet  may  remove  receivables  and 
accounts,  subject  to  the  minimum 
receivable  requirements  discussed 
above.  Fleet  must  give  the  Trustee  and 
the  Servicor  and  the  relevant  Rating 
Agencies  written  notice  stating  the 
approximate  aggregate  principal  balance 
of  the  removal,  and  certifying  that  such 
removal  must  not  result  in  a  Pay  Out 
Event.  Fleet  must  warrant  that  no 
selection  procedures  believed  by  it  to  be 
materially  adverse  to  the 
Certificateholders  Mrere  utilized  in 
selecting  the  removed  receivables.  Each 
relevant  Rating  Agency  must  have 
confirmed  that  such  proposed  removal 
will  not  result  in  a  Ratings  Effect.  Fleet 
states  further  that  the  amount  of  any 
receivables  that  are  removed  must  be 
less  than  5  percent  of  the  aggregate 
amount  of  principal  receivables  or.  if 
any  Series  is  paid  in  full,  the  amoimt  of 
receivables  removed  must  approximate 
the  initial  investor  interest  of  such 
Series. 

Each  Rating  Agency  has  determined 
that  the  nimiber  of  additional  accounts 
from  which  receivables  may  be  added  is 
generally  limited  to:  (i)  with  respect  to 
any  consecutive  three-month  period 
commencing  in  January,  April,  July  and 
October  of  each  calendu  year,  15 
percent  of  the  number  of  existing 
accoimts  designated  to  the  Trust  as  of 
the  first  day  of  the  calendar  year  in 
which  such  monthly  period 
commenced,  and  (ii)  with  respect  to  any 
calendar  year,  20  percent  of  the  number 
of  accounts  designated  to  the  Trust  as  of 
the  first  day  of  such  calendar  year.  Fleet 
may  be  able  to  exceed  the  maximum 


addition  amount  if  approval  is  received 
from  each  relevant  Rating  Agency. 
By  informing  the  relevant  Rating 
Agencies  of  all  details  regarding 
additions  and  removals,  the  Trust  is 
efiiactively  reexamined  each  time  these 
events  occur  in  order  to  assure  that  the 
changes  to  the  Trust  assets  will  not 
adversely  affect  the  rating  of  any 
outstanding  Series.  Each  relevant  Rating 
Agency  scrutinizes  the  receivables  in 
the  additional  accounts,  or  the  relative 
strength  of  the  pool  of  receivables 
designated  to  the  Trust  both  before  and 
after  the  addition  or  removal,  as  the  case 
may  be,  in  making  any  such  re- 
examinations. 

8.  Servicer  Eligibility  Requirements. 
The  Servicer  of  the  receivables  must  be 
either  the  Seller  (Fleet),  an  affiliate  of 
Fleet,  or  an  entity  uiiHffiliated  with  Fleet 
acting  as  a  "Subservicer"  which  is 
qualified  to  service  a  portfolio  of 
consiuner  revolving  credit  card  accoimts 
and  meets  certain  requirements.  Under 
such  requirements,  the  entity  acting  as 
either  a  Servicer  or  Subservicer  must  be 
legaUy  qualified  and  have  the  capacity 
to  service  the  accoimts,  must  be 
qualified  to  use  the  softMrare  used  to 
service  the  accounts,  must  have 
demonstrated  the  ability  to 
professionally  and  competendy  service 
a  portfolio  of  similar  accounts  in 
accordance  with  customary  standards  of 
skill  and  care,  and  must  have  a  certain 
net  worth  (e.g.  at  least  $50,000,000). 
These  requirements  are  in  line  with  the 
Rating  Agencies'  standards  for  servicers. 

Regardless  of  whether  the  Servicer  is 
Fleet,  an  affiliate  of  Fleet,  or  a  third 
party  meeting  the  eligibility 
requirements  discussed  above,  the 
Servicer's  duties  are  largely  ministerial 
and  are  provided  in  detail  in  the  PSA. 
The  Servicer  administers  the 
receivables,  collects  payments  due 
thereunder,  makes  withdrawals  frt)m  the 
various  accounts  created  imder  the  PSA 
which  are  forwarded  to  the  Trustee  on 
the  dates  and  in  the  manner  provided 
under  the  PSA,  commences  enforcement 
proceedings  with  respect  to  delinquent 
receivables  and  makes  filings  and  other 
necessary  reports  with  the  SEC  and  any 
state  securities  authorities  as  necessary 
to  comply  with  the  law.  The  Servicer 
must  maintain  fidelity  bond  coverage 
insuring  against  losses  through  its  own 
wrongdoing,  and  is  entitled  to  receive  a 
reasonable  servicing  fee  which  is 
specifically  enumerated  in  each  PSA 
supplement. 

9.  Servicer  Daily  Reports,  Duties  and 
Public  Accounting  Firm  Review.  On 
each  business  day  the  Servicer,  upon 
prior  written  notice  by  the  Trustee,  must 
prepare  and  make  available  to  the 
Trustee  a  record  of  the  collections 


processed  on  the  second  preceding 
business  day  and  the  aggregate  amount 
of  receivables  as  of  the  close  of  business 
on  such  day.  The  Servicer  must  prepare 
monthly  for  the  Trustee,  the  paying 
agent,  any  credit  enhancement  provider, 
and  each  relevant  Rating  Agency,  a 
certificate  setting  forth  the  aggregate 
collections  processed  during  the 
preceding  month  with  respect  to  each 
Series  outstanding,  the  aggregate 
amount  of  the  investor  percentages  of 
collections  of  finance  charge  receivables 
and  principal  receivables  processed 
during  the  preceding  month  with 
respect  to  each  Series  outstanding,  the 
balances  in  the  finance  charge  accoimt, 
the  principal  account  or  any  Series 
account  dining  the  preceding  month, 
and  other  detailed  information. 

The  Servicer  will  provide  annually  a 
certificate  bora  an  officer  indicating  that 
the  Servicer's  activities  over  a  12-month 
period  were  reviewed  and  the  officer 
believed  such  obligations  were  fully 
performed  under  the  PSA.  Every  year,  a 
nationally  recognized  firm  of 
independent  certified  public 
accountants  will  review  the  internal 
accounting  controls  and  their  relation  to 
the  servicing  of  the  receivables  as  well 
as  the  mathematical  accuracy  of  the 
Servicer's  monthly  reports,  and  the 
results  will  be  provided  to  the  Trustee, 
any  credit  enhancement  provider,  and 
each  relevant  Rating  Agency.  These 
additional  reviews  of  the  Servicer  are 
designed  to  prevent  Servicer  fraud  and 
limit  Servicer  discretion.  These 
safeguards  protect  investors  and  are  a 
positive  fector  in  a  Rating  Agency's 
evaluation. 

10.  Trastee  Eligibility  and  Duties.  The 
Trustee  must  be  a  corporation,  bank,  or 
other  financial  institution  organized, 
doing  business  and  regulated  under  the 
laws  of  the  United  States,  any  State  or 
the  District  of  Columbia  and  have  a 
long-term  unsecured  debt  rating  as 
specified  in  the  PSA.  The  Trustee  must 
be  independent  of  Fleet  and  its  affiliates 
and  meet  the  same  requirements  that 
would  be  necessary  for  an  eligible 
Servicer  (as  discussed  imder  "Servicer 
Eligibility  Requirements"  above  in 
paragraph  8).  Any  successor  Trustee 
must  also  meet  these  requirements  and 
be  approved  by  each  relevant  Rating 
Agency. 

The  Trustee  is  responsible  for 
receiving  collections  from  receivables  as 
im>vided  in  the  PSA.  investing  any 
moneys  as  directed  in  the  PSA.  and 
directing  payments  to  Certfficateholders 
accordioy;  to  the  plan  of  allocation  and 
payment  detailed  in  the  PSA.  In 
performing  these  functions,  the  Trustee 
has  little,  if  any.  discretion.  The  Trustee 
is  also  responsible  for  examining  any     ^ 
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resp  iutions,  statements,  certificates, 
options,  reports  or  other  instruments 
in  6rder  to  determine  whether  they 
supf tantially  conform  to  the 
reqfUirements  of  the  PSA.  The  Trustee 
has  no  power  to  vary  the  corpus  of  the 
Tnff t  and  must  perform  the  duties  of 
oth^r  parties  should  they  fail  to  perform 
unoiBr  the  PSA.  Like  the  Servicer 
restrictions,  the  restrictions  on  the 
Tnk^ee  limit  discretion,  enhance 
investor  protection,  and  are  a  positive 
inftiience  on  a  Rating  Agency's 
evaluation. 

1 1 .  Restrictions  on  Investments.  The 
colections  of  principal  receivables  and 
finppce  charge  receivables  held  in  the 
Tnk^t  may  be  invested  by  the  Trustee 
only  in  "permitted  investments"  during 
the  interim  periods  between  collection 
anolpajrment  to  the  Certificateholders. 
Supp  permitted  investments  are  detailed 
in  the  PSA  and  represent  what  each 
relprant  Rating  Agency  considers  to  be 
sediire  investments  that  sufficiendy 
prd^ect  investors.  Under  the  proposed 
ex^|nptii5n,  permitted  investments 
wdiild  be  investments  that  either  (i)  are 
diiBct  obligations  of,  or  obligations  fidly 
guwanteed  as  to  timely  payment  of 
principal  and  interest  by,  the  United 
St^tjes  or  any  agency  or  instrumentality 
th^teof,  provided  that  such  obligation  is 
bac^Led  by  the  fidl  faith  and  credit  of  the 
United  States,  or  (ii)  have  been  rated  (or 
the  iobligor  thereof  has  been  rated)  in 
on ){ of  the  three  highest  generic  rating 
cal^ories  by  a  Rating  Agency.  In 
admtion,  all  permitted  investments 
mti|t  be  described  in  the  PSA  and 
pertnitted  by  the  relevant  Rating 
Agancies. 

1^2.  Protection  From  the  Consequences 
of  Unplanned  Events.  If  Fleet  should 
desire  to  merge  or  consolidate  with,  or 
assume  the  obligations  of,  another 
entity,  certain  provisions  of  the  PSA 
en^tire  that  the  Trust  assets  remain 
sec^.  The  new  entity  involved  in  the 
m4^er  or  consolidation  must  be  a 
national  banking  association,  a  state 
ba|)king  corporation,  a  savings  and  loan 
association,  or  another  entity  not  subject 
to  qankruptcy  laws  or  a  bankruptcy 
remote  corporation  and  must  be 
orginized  and  regulated  imder  the  laws 
of  me  United  States,  any  State  or  the 
District  of  Columbia.  The  new  entity 
mu$t  expressly  assvune  the  performance 
of  Bfvery  covenant  and  obligation  of 
FUiit,  and  Fleet  must  provide  the 
Tr  Ktee  with  an  opinion  of  counsel  that 
sui  '^  assumption  is  legal,  valid  and 
binding.  Finally,  each  relevant  Rating 
Agency  must  be  notified  in  advance  of 
the  change.  Similarly,  a  merger, 
consolidation  or  assumption  of  the 
obligations  of  the  Servicer  also  requires 
th4 1  same  protections  of  a  full 


assumption  of  liabilities,  an  opinion  of 
coimsel  and  Rating  Agency  notification. 

The  Certificateholders  of  each  Series 
receive  protection  from  certain 
unplanned  events  (called  "Pay  Out 
Events").  If  a  "Pay  Out  Event"  occurs 
with  respect  to  a  Series,  either  (i)  a  rapid 
amortization  period  will  commence 
during  which  the  Certificates  of  such 
Series  will  be  paid  down  periodically, 
as  provided  in  the  PSA  Supplement, 
with  the  principal  collections  allocable 
to  such  Sieries  or  with  principal 
collections  allocable  to  other  Series 
which  are  shared  within  the  same 
Group  (as  discussed  in  Paragraph  15 
below),  or  (ii)  a  rapid  accumidation 
period  will  commence  during  which  the 
Series'  principal  collections  will  be 
accumulated  until  a  designated  payment 
date.  Pay  Out  Events  include  "Trust  Pay 
Out  Events,"  which  apply  to  all  Series, 
and  "Series  Pay  Out  Events,"  which 
apply  to  paiticidar  Series.  "Trust  Pay 
Chit  Events"  include:  (i)  Certain  events 
of  insolvency,  conservatorship  or 
receivership  relating  to  Fleet;  (ii)  the 
Trust  becomes  an  "investment 
company"  within  the  meaning  of  the 
Investment  Company  Act  of  1940,  as 
amended;  and  (iii)  Fleet  becomes  imable 
for  any  reason  to  transfer  receivables  to 
the  Trust  as  required  by  the  PSA. 

"Series  Pay  Out  Events"  generally 
include: 

(a)  Failure  of  Fleet  to  make  required 
payments  or  observe  its  other  covenants 
to  the  extent  there  is  a  material  adverse 
effect  on  the  Certificateholders  of  that 
Series; 

(b)  Breach  by  Fleet  of  its 
representations  and  warranties  to  the 
extent  there  is  a  material  adverse  effect 
on  the  Certificateholders  of  that  Series; 

(c)  A  default  by  the  Serxncer  that 
woidd  have  a  material  adverse  effect  on 
the  Certificateholders  of  that  Series; 

(d)  Failiue  of  Fleet  to  convey 
additional  accounts  as  required  to  meet 
the  required  seller  percentage  and 
principal  balance  requirements;  and 

(e)  The  net  portfolio  yield  for  any 
three  consecutive  monthly  periods  is 
less  than  the  base  rate  for  such  period 
(an  "Economic  Pay  Out  Event"). 

With  respect  to  item  (e)  above,  Fleet 
states  that  an  "Economic  Pay  Out 
Event"  will  occur  automatically  when 
the  portfolio  yield  for  any  series  of 
certificates,  averaged  over  three 
consecutive  months  (or  such  other 
period  approved  by  one  of  the  Rating 
Agencies)  is  less  than  the  base  rate  of 
the  series  averaged  over  the  same 
period.  Portfolio  yield  for  a  series  of 
certificates  for  any  period  is  equal  to  the 
sum  of  the  finance  charge  collections 
and  other  amoimts  treated  as  finance 
charge  collections  less  total  defaults  for 


the  series  divided  by  the  outstanding 
principal  balance  of  the  investor 
certificates  of  the  series,  or  such  other 
measure  approved  by  one  of  the  Rating 
Agencies.  The  base  rate  for  a  series  of 
certificates  for  any  period  is  the  sum  of 
(i)  amounts  payable  to  certificateholders 
of  the  series  with  respect  to  interest,  (ii) 
servicing  fees  allocable  to  the  series 
payable  to  the  servicer,  and  (iii)  any 
credit  enhancement  fee  allocable  to  the 
series  payable  to  a  third  party  credit 
enhancer,  divided  by  the  outstanding 
principal  balance  of  the  investor 
certificates  of  the  series,  or  such  other 
measure  approved  by  one  of  the  Rating 
Agencies. 

Fleet  states  that  an  "Economic  Pay 
Out  Event"  should  not  occur  because 
the  amount  of  receivables  included 
within  the  Tnist  has  been  designed  to 
create  "excess  spread"  between  the 
yield  on  the  receivables  and  the 
certificate  rates.  "Excess  spread"  is  the 
amount  by  which  the  yield  on  the 
receivables  held  by  the  Trust  exceeds,  at 
any  point  in  time,  the  amounts 
necessary  to  pay  certificate  interest, 
principal  (if  such  payments  are  due  to 
certificateholders),  servicing  fees  and 
expenses,  and  to  satisfy  cardholder 
defaults  or  charge-offs.  The  Rating 
Agencies  examine  the  expected  amount 
of  "excess  spread"  very  closely  before 
providing  a  high  credit  rating  for  the 
certificates. 

A  "Pay  Out  Event"  accelerates  the 
scheduled  payments  or  accumulation  of 
principal  on  the  Certificates  as  specified 
within  each  PSA  Supplement,  and 
eliminates  shared  allocations  from  such 
Series,  thus  increasing  the  probability  of 
full  payment  to  senior 
Certificateholders,  including  plan 
investors.  Diuing  a  rapid  amortization 
period,  which  is  triggered  by  a  "Pay  Out 
Event",  all  collections  are  distributed 
periodically  (instead  of  being 
distributed  on  the  originally  scheduled 
principal  payment  dates),  as  provided  in 
the  PSA  Supplement,  until  the  senior 
Certificateholders  are  paid  in  full. 
During  a  rapid  accumidation  period, 
also  triggered  by  a  "Pay  Out  Event",  all 
principal  collections  allocated  to  the 
senior  Certificates  are  acciunulated  and 
invested  by  the  Trustee  imtil  the  senior 
Certificateholders'  interest  is  backed  in 
full  by  cash  and/or  permitted 
investments  which  will  be  distributed 
on  the  originally  scheduled  payment 
date.  Payments  or  accumidations  are 
then  directed  to  the  next  level  of 
.Certificates  below  the  senior 
Certificates,  imtil  all  Certificates  have 
been  paid  or  acciimulated,  or  the  Trust 
terminates.  Because  this  accelerated  pay 
out  or  accumulation  schedule  is 
triggered  as  a  result  of  poor 
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perfonnance,  senior  Certificateholders 
are  protected  from  a  loss  which  might 
resiilt  bom  long-term  )rield  reduction, 
and  are,  to  a  level  of  certainty  necessary 
to  support  a  rating  of  "AA"  (or  better), 
likely  to  receive  their  entire  investment 
return.  The  timing  or  amoimt  of  the 
payments  or  accumidations  is 
specifically  defined  in  each  PSA 
Supplement,  further  protecting 
investors  from  mismanagement.  This 
automatic  pay  out  trigger  is  important  to 
each  relevant  Rating  Agency  as  well, 
because  it  stricUy  limits  the  potential 
losses  to  investors. 

Investors  are  also  protected  bom  the 
negative  consequences  of  an  event  of 
SeUer  insolvency.  If  one  or  more  of  a 
niunber  of  indications  of  insolvency  are 
present,  a  "Pay  Out  Event"  occurs  and 
a  rapid  amortizatinn  nr  a  rapid 
accumulation  period  is  triggered.  As 
discussed  above,  this  event  accelerates 
payments  or  accumulation  of  collections 
to  maximize  the  probability  that  senior 
Certificateholders  will  be  paid  promptly 
and  in  full.  In  addition,  the  Trustee  also 
liquidates  the  receivables  (unless 
otherwise  instructed  by 
Certificateholders  representing 
undivided  interests  aggregating  more 
than  50  percent  of  each  outstanding 
Series)  in  order  to  further  accelerate  the 
pay  out  or  accumulation  process.  The 
proceeds  of  the  liquidation  are 
distributed  or  acciunulated  in  the  tiered 
manner  discussed  above  in  the  low- 
3rield  scenario. 

13.  Limited  Discretion.  Inherent  in  all 
of  the  restrictions  surrounding  creation 
and  management  of  the  Trust,  discussed 
above,  is  the  limited  ability  of  any  party 
to  the  transaction  to  make  discretionary 
decisions  that  would  have  a  major 
impact  on  the  Trust  assets.  The  PSA 
addresses  every  possible  important 
decision  and  provides  the  exact  course 
of  action  required.  Each  detail  is 
designed  to  ensure  maximum  investor 
security,  and  minimiim  Trustee  and 
Servicer  discretion. 

The  Series 

14.  Once  a  Trust  is  established,  a 
Series  of  Certificates  may  be  issued 
pursuant  to  a  PSA  Supplement.  One 
Trust  typically  supports  multiple  Series 
of  Certificates  over  time.  Each  Series 
issued  under  a  Trust  is  secured,  along 
with  other  outstanding  Series,  by  the 
assets  of  the  issuing  Trust.  The  PSA 
Supplement  builds  on  the  PSA  by 
specifying  the  parameters  for  the  Series, 
such  as  the  number  and  type  of 
Certificates,  subordination  and  payment 
structuring,  and  other  credit 
enhancement  features. 

The  life  of  a  Series  consists  of  a 
revolving  period  and  an  amortization  or 


accumulation  period.  During  both 
periods,  daily  collections  are  allocated 
to  the  Trust  accoimts  in  the  manner 
specified  in  the  PSA  Supplement. 
Interest  payments  are  made  periodically 
to  the  Certificateholders  as  provided  in 
the  PSA  Supplement,  and  principal  is 
paid  in  a  lump  sum  on  the  date 
designated  in  the  PSA  Supplement  (in 
the  case  of  an  accumulation  period),  or 
periodically  pursuant  to  a  schedule  in 
the  PSA  Supplement  (in  the  case  of  an 
amortization  period),  for  each  class  of 
Certificates.  The  allocation  of  . 
collections  and  the  priority  of  payments 
difiiars  slightly  during  the  revolving 
period  and  the  amortization  or 
accimiulation  period. 

15.  During  a  Series'  revolving  period, 
periodic  interest  payments  are  made  to 
CertificatehnlHers.  Principal  payments, 
however,  are  not  made^until  the 
amortization  period  or  at  the  end  of  the 
accimudation  period.  Principal 
collections  during  the  revolving  period 
typically  are  shared  among  the  Series 
that  are  members  of  the  same  Group.  If 
one  Series  has  principal  receipts  greater 
than  needed  to  pay  principal  for  that 
period,  the  excess  may  be  used  to  pay 
principal  for  another  Series  in  the 
Group  which  may  have  a  need  for  such 
principal  collections.  In  such  instances, 
the  minimum  principal  receivable 
balances  required  by  the  Rating 
Agencies  for  all  Series  must  be 
maintained.  The  process  of  sharing 
within  the  Group  spreads  payment  risk 
over  a  broader  base  of  collections  and 
effectively  allows  concentration  of 
principal  collections  supporting  a 
particular  Series,  resulting  in  increased 
reliability  of  the  pa)anent  streams. 

Principal  collections  received  during 
the  amortization  or  accumiilation  period 
are  also  potentially  shared,  but  are  first 
applied  to  the  principal  funding  for  the 
Series  to  which  they  relate.  The 
amortization  or  accumulation  period 
ends  on  the  earliest  of:  (i)  When  the 
investor  interests  are  paid  in  full;  (ii)  the 
Series  termination  date  provided  in  the 
PSA  Supplement:  or  (iii)  the 
conunencement  of  a  rapid  amortization 
or  rapid  accvunulation  period.  Finance 
charges  and  fees  collected  duvng  the 
revolving  period  and  the  accumulation 
or  amortization  period  are  applied  to  the 
related  Series,  and  are  not  generally 
shared  within  the  Group. 

16.  Every  Trust  will  have  a  variety  of 
credit  enhancement  features,  as 
described  in  the  PSA  and  specified  in 
the  applicable  PSA  Supplement.  In 
addition  to  the  Group  sharing  of 
collections  discussed  above,  other  forms 
of  credit  enhancement  may  include 
subordination  and  letters  of  credit  or 
other  third  party  arrangements.  The  type 


and  value  of  credit  enhancement  for  a 
particular  Series  is  designed  to 
complement  the  underlying  Trust 
receivables  so  that,  as  a  whole,  the  Trust 
assets  satisfy  the  relevant  Rating 
Agencies'  requirements  for  the  superior 
rating  desired.  In  this  regard.  Fleet 
represents  that  the  particular  class  of 
certificates  for  each  series  to  which  this 
proposed  exemption  would  apply  (an 
Exempt  Class)  will  have  credit  support 
provided  to  the  Exempt  Class  through 
either  a  senior-subordinated  series 
structure  or  other  form  of  third  party 
credit  support  which,  at  a  minimum, 
will  represent  five  (5)  percent  of  the 
outstanding  principal  balance  of 
certificates  issued  for  the  Exempt  Class, 
so  that  an  investor  in  the  Exempt  Class 
will  not  bear  the  initial  risk  of  loss. 

Each  Series  with  an  Exempt  Class 
covered  by  the  proposed  exemption  will 
include  one  or  more  of  the  following 
credit  enhancing  investor  safeguards  (as 
discussed  further  below):  (i) 
subordination;  (ii)  third  party  credit 
enhancement;  and  (iii)  predetennined 
allocation  of  collections  and  payments 
to  certificateholders  allows  no  variation. 

17.  Subordination.  Typically,  a  Series 
will  have  some  form  of  subordination 
incorporated  within  the  payment 
schedule  detailed  in  the  PSA 
Supplement.  Such  a  Series  will  consist 
of  at  least  one  class  of  senior  Certificates 
(typically  designated  as  "Class  A 
Certificates")  which  will  be  allocated 
collections  in  a  more  favorable  manner 
than,  and/or  prior  to,  another  class  (or 
other  classes)  of  Certificates  (i.e.,  the 
next  lower  level,  typically  designated  as 
"Class  B  Certificates")  and  often  will 
include  an  imcertificated  class 
subordinate  to  the  Class  B  Certificates 
(typically  designated  as  the  "Collateral 
Interest"  or  "Class  C  Interest").  The 
subordination  process  generally  will 
involve  both  the  receipt  of  collections 
and  the  efiisct  of  losses.  Thus,  such 
collections  will  be  applied  to  the  senior 
(or  Class  A)  Certificates  first  and  then 
the  second  tier  (or  Class  B)  Certificates, 
and  will  be  applied  last  to  the  lowest 
level  class  of  Certificates  (or  the 
Collateral  Interest).  Conversely,  the 
losses  will  first  reduce  the  lowest  class 
of  Certificates  (or  the  Collateral  Interest), 
only  affecting  the  senior  (or  Class  A) 
Certificates  after  all  other  classes  have 
been  reduced  to  zero.  The  result  of  this 
tiered  structiue  is  that  the  senior  (or 
Class  A)  Certificates  are  protected  bom 
nonpayment  by  the  lower  classes.  If  the 
certainty  of  payment  provided  by  the 
subordination  or  other  credit  support 
mechanism  is  insufficient  to  allow  each 
relevant  Rating  Agency  to  bestow  one  of 
its  two  highest  ratings  on  the  senior 
Certificates,  the  senior  Certificates 
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wo  lid  not  be  eligible  for  the  relief 
pr  ]  vided  under  die  proposed 
exemption. 

Ij8.  Third  Party  Credit  Enhancement. 
A  Series  may  include  a  form  of  credit 
enl^ancement  provided  by  an  outside 
pa  ity,  such  as  a  letter  of  credit,  a  cash 
cotUateral  accoimt,  insurance  or  a 
guaranty  or  other  extension  of  credit. 
^  is  arrangement  will  be  dociunented 
bjij  B  separate  contract  outlining  the 
tefins  of  the  enhancement.  A  holder  of 
th^  Collateral  Interest  (described  in 
p^graph  17)  or  other  subordinate 
^^rest  holder  may  be  a  loan  provider 
investor  in  the  Class  C  Interest, 

i  the  PSA  Supplement  typically 
9S  that  a  minimum  Collateral 

^rest  (or  subordinate  interest)  be  a 
)  of  each  Series.  As  with  aU  the 
forins  of  credit  enhancement,  the  terms 
ail4  the  amount  of  the  Collateral  Interest 
win  be  dependent  upon  an  evaluation  of 

I  other  Trust  assets  and  the  additional 

^port  needed  to  satisfy  each  relevant 
;  Agency  that  the  Certificates  are 
icientlv  protected  from  default. 

Iq.  Predetermined' Allocation  of 
Collections  and  Payments  to 
^Hificateholders  Allows  No  Variation. 
T^  PSA  Supplement  provides 
inislructions  to  the  Servicer  regarding 
eatc^  day's  collections  and  the  allocation 
of  those  collections  to  the  various 
ac  oounts  created  by  the  PSA.  These 
inJEpructions  indicate  how  to  make  the 
pkiments  and  allocations  during  the 
re  vjolving  period,  the  controlled 

ion  or  controlled  accumulation 

iod  and  the  rapid  amortization  or 
accumulation  period,  if  any.  The 
iictions  also  cover  the  treatment  of 
otiier  moneys  from  loans  or  other  credit 
eiihancement  features,  and  carefully 
describe  how  to  accommodate  any 
e^icess  collections,  or  how  to 
cdtipensate  for  any  shortfalls.  In 
following  these  detailed  instructions, 
th|^  Servicer  does  not  make  any 

ionary  decisions.  The  tasks  are 
Pl^etermined  and  largely  ministerial. 

9se  explicit  instructions,  in  concert 
^th  the  Servicer  reporting  and  review 
rei()uirements,  are  designed  to  permit 
eAdh  relevant  Rating  Agency  to 
c(  include  that  mismanagement  risks  are 
m  i  oimal. 

T]e  Certificates 

;  :0.  Each  Series  may  include  a  class  or 
vi  J  ious  classes  of  Certificates,  some  of 
w  t  ich  may  be  subordinate  to  others. 
G  >  rtificateholders  will  be  entiUed  to 
re  c  eive  periodic  payments  of  interest 
bs  ii  led  upon  a  fixed  or  variable  interest 
ra  t  B  which  is  set  forth  in  the  PSA 
Sii  pplement  and  applied  to  the 
C  9  lificateholder's  unpaid  principal 
ba!  ance.  Certificateholders  will  also  be 


entitied  to  receive  a  lump  siun  principal 
payment  on  the  scheduled  payment 
date,  or  a  series  of  periodic  payments 
beginning  on  the  scheduled  payment 
commencement  date,  as  specified  in  the 
PSA  Supplement,  to  the  extent  of  the 
Certificateholder's  investor  interest. 

As  noted  earlier,  only  Certificates  that 
are  not  subordinate  to  any  other  class  or 
classes  of  Certificates  (the  "Senior 
Certificates")  would  be  eligible  for 
exemptive  relief  under  the  proposed 
exemption.  However,  subordinate 
certificates  that  are  part  of  a  Series 
which  includes  Senior  Certificates 
eligible  for  the  proposed  exemption 
could  be  piut:hased  by  insurance 
company  general  accounts  if  the 
conditions  of  Prohibited  Transaction 
Exemption  95-60, 60  FR  35925  (July  12, 
1995)  (PTE  95-60),  are  satisfied. 

21.  Fleet  represents  that  a  plan  would 
invest  in  the  Certificates  for  the  same 
reasons  any  investor  would  invest  in  a 
highly  secure,  "AA"  (or  better)  rated 
investment  with  attractive  yields.  The 
Senior  Certificates  represent  an 
investment  alternative  which  offers  all 
the  benefits  of  a  highly  rated  fixed- 
income  security,  such  as  fixed  payment 
streams,  investment  diversity  •end 
market  rates  of  retiun.  Permitting  plans 
to  invest  in  Senior  Certificates  in 
reliance  on  the  proposed  exemption 
would  provide  plans  with  additional 
and  safe  investment  opportunities. 

22.  With  respect  to  the  credit  ratings 
of  the  Certificates,  Fleet  states  that  the 
rating  reflects  a  Rating  Agency's  opinion 
as  to  the  relative  amoimt  of  protection 
that  investors  have  against  loss  of 
principal  and  interest  during  the  life  of 
the  security.  A  high  rating  comports 
with  a  low  risk  ofloss.  In  order  to 
achieve  this  rating,  each  relevant  Rating 
Agency  requires  the  credit  card 
securitizations  effected  through  the 
Trust  to  include  a  variety  of 
safeguards — such  as  subordination  or 
other  forms  of  credit  enhancement, 
limitations  on  the  Seller's  discretion, 
and  Rating  Agency  approval  of  certain 
actions  taken  with  respect  to  the  Trust 
or  a  Series  of  Certificates.  Each  relevant 
Rating  Agency  typically  requires  legal 
opinions  regarding  the  credit  card 
securitization's  structure  and  performs 
stress  tests  on  the  portfolio  of  selected 
receivables  in  order  to  evaluate  the 
securitization's  anticipated  performance 
within  a  range  of  significant  market 
fluctuations.  In  addition,  each  relevant 
Rating  Agency  performs  a 
comprehensive  review  of  all  documents 
related  to  the  credit  card  securitization 
before  the  formal  rating  is  given.  Each 
relevant  Rating  Agency  must  provide 
confirmations  that  additions  of 
receivables  from  accounts  to  a  Trust,  or 


withdrawals  of  existing  accounts  from  a 
trust,  will  not  result  in  a  Ratings  Effect 
on  the  Certificates. 

After  its  rating  is  assigned,  the  Rating 
Agency  monitors  the  performance  of  the 
credit  card  receivables  included  in  a 
Trust  in  order  to  assess  whether  the 
performance  remains  consistent  with 
the  rating.  Although  variations  in 
portfolio  performance  are  expected 
during  a  Certificate's  duration  and  are 
factored  into  a  Rating  Agency's  analysis, 
extreme  and  unexpected  performance 
results  may  result  in  a  revision  of  the 
rating.  Fleet  makes  its  Trust 
performance  information  available  to 
each  relevant  Rating  Agency  in  a  variety 
of  ways,  in  order  to  ensure  that  such 
Agency  receives  all  the  information  it 
deems  necessary  to  make  its  evaluation. 

on  portfolio  performance  broken  down 
by  account  balance,  credit  limit,  account 
age,  delinquency  period  and  geographic 
distribution. 

Fleet  states  that  the  receipt  of  one  of 
the  two  highest  generic  ratings  fit>m  a 
Rating  Agency  represents  the  residt  of 
an  exhaustive  analysis  of  the  many  risk 
factors  involved  with  a  Series  of 
Certificates,  and  provides  a  comfort 
level  to  investors  that  the  potential 
reduction  in  yield  as  a  result  of  credit 
losses  is  minimal.''* 

23.  Fleet  represents  that  the  statistics 
on  Certificates  backed  by  credit  card 
trusts  indicate  that  they  are  sound 
investments.  In  this  regard,  Fleet  states 
that  public  credit  card  securitization 
transactions  have  been  in  existence 
since  1987  and  issuers  have  successfully 
sold  over  $230  billion  in  Certificates 
backed  by  credit  card  receivables  since 
then  with  a  zero  investor  loss  rate.  Fleet 
states  further  that  plans  have  invested 
during  this  time  in  such  Certificates. 


'*  In  this  regard,  the  Department  was  advised  by 
representatives  from  two  of  the  Rating  Agencies  (RA 
Reps)  of  certain  issues  concerning  the  ratings  of 
certificates  issued  by  trusts  holding  credit  card 
receivables.  The  RA  Reps  discussed,  among  other 
things,  the  fact  that  different  banks  use  different 
underwriting  standards  and  may  offer  cardholders 
different  terms  on  their  accounts.  Some  banks  may 
be  willing  to  accept  cardholders  with  more  risky 
credit  histories  while  other  banks  may  not  or  may 
offer  better  terms  to  cardholders  with  superior 
payment  histories.  The  result  may  be  that  some 
banks  have  a  higher  quality'  portfolio  of  receivables 
than  other  banks.  The  RA  Reps  stated  that  if  a  bank 
securitizes  a  portfolio  of  receivables  which  holds  a 
nimiber  of  riskier  accounts,  the  Rating  Agencies 
will  require  more  credit  enhancement  measures 
because  different  assimiptions  will  have  to  be  made 
about  the  performance  of  the  portfolio — e.g.  higher 
charge-off  rates  will  be  assumed  and  greater  "excess 
spread"  will  be  necessary  to  avoid  losses — in  order 
to  achieve  an  "AAA"  rating.  Thus,  for  example. 
Bank  A's  certificates  may  receive  an  "AAA"  rating 
along  with  Fleefs  certificates  even  though  Bank  A 
may  experience  more  charge-offs  on  the  credit  card 
accounts  and  may  have  different  payment  rates  on 
the  receivables  associated  with  those  accounts. 
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despite  the  prohibited  transaction 
provisions  of  the  Act.  in  reliance  upon 
the  Department's  regulation  defining 
"plan  assets"  and.  specifically,  the 
"100-Holder  Exception"  for  "publicly- 
offared"  securities  (see  29  CFR  2510.3- 
101)." 

Fleet  nmintiiing  that  the  proposed 
exempticm  oSns  a  number  of  safeguards 
in  the  fcmn  of  concentration  restrictions 
that  are  designed  to  provide  additional 
protections  for  plan  investors  which  are 
not  included  in  the  typical  100-holder 
exception  transactions.  For  example,  for 
purposes  of  the  relief  from  the 
prohibitions  of  section  406(b)  of  the 
Act  >^  provided  under  Section  I.B. 
herein  (relating  to  cntain  obligors  of  the 
Trust  who  m&y  have  discretionary 
authraity  for  a  plan  investing  in 
certificates  of  the  Trust),  the  proposed 
exemption  limits  such  plan's 
investment  in  any  class  of  Certificates  of 
any  Series  to  not  more  than  25  percent 
of  the  principal  amount  of  the 
Certificates  of  that  class  outstanding  at 
the  time  of  acquisition.  In  addition, 
immediately  after  the  acquisition  of  the 
certificates,  not  more  than  25  percent  of 
the  assets  of  such  a  plan  may  be 
invested  in  certificates  representing  an 
interest  in  the  trust,  or  trusts  containing 
receivables  sold  or  serviced  by  the  same 
entity.  Further,  the  proposed  wcemption 
requires  that  at  least  50  percent  of  die 
outstanding  principal  amount  of  each 
class  of  Certificates  in  which  plans  have 
invested,  and  at  least  50  percent  of  the 
outstanding  aggregate  interest  of  the 
Trust,  in  connection  with  the  initial 
issuance  of  the  Certificates,  must  be 
acquired  by  persons  independent  of  the 
Sponsor,  the  Servicer  and  other  related 
parties.  These  restrictions  are  designed 
to  protect  plan  investors  frt>m  the  risks 
inherent  in  excessive  ownership 
concentration  and  related  party 
transactions. 


"The  Department's  regulation  defining  "plan 
assets"  provides  that,  if  a  plan  invests  in  a  publicly- 
offered  security,  the  plan's  assets  will  not  include, 
solely  by  reason  of  such  investment,  any  of  the 
underlying  assets  of  the  entity  issuing  the  security 
(i.e.  the  "look-through  rule"  will  not  apply  and  the 
operations  of  the  entity  will  not  be  sub)ect  to 
scrutiny  under  the  prohibited  transaction 
provisions  of  the  Act).  The  regulation  defines  a 
"publicly-offered"  security  as  one  that  is  freely 
transferable,  widely-held,  and  registered  under  the 
federal  securities  laws.  A  class  of  securities  is 
"widely  held"  if  it  is  owned  by  100  or  more 
investors  who  are  independent  of  the  issuer  and  of 
one  another  at  the  conclusion  of  the  offering  (see 
29  CFR  2510.3-101(b)(3)). 

■<' Section  406(b)  of  the  Act.  In  pertinent  part, 
prohibits  a  plan  fiduciary  from  dealing  with  the 
assets  of  the  plan  in  his  own  interest  or  for  his  own 
account,  or  from  acting  on  behalf  of  a  party  (or 
representing  a  party)  whose  interests  are  adverse  to 
the  interests  of  the  plan  and  its  participants  and 
beneficiaries. 


24.  Fleet  represents  that  the  requested 
exemption  is  similar  to  the  Underwriter 
Exemptions.  1'  The  Underwriter 
Exemptions  are  a  series  of  exemptions 
granted  by  the  Department  to  various 
imderwriters  or  trust  sponsors  for 
transactions  relating  to  the  acquisition 
by  plans  of  certificates  representing 
interests  in  trusts  holding  various  types 
of  assets  (e.g.  single  and  multi-family 
residential  or  commercial  mortgages, 
motor  vehicle  leases  and  related 
vehicles,  equipment  leases  or  other 
secured  obligations),  as  provided  in 
Section  in.B.  of  the  Underwriter 
Exemptions. 

The  Trusts  described  under  the 
proposed  exemption  for  Certificates 
backed  by  credit  card  receivables  differ 
bom  trusts  holding  seciued  obligations 
in  that  the  Trusts  do  not  contain  a  fixed 
pool  of  assets  and  the  receivables  are 
not  seoued  by  real  or  tangible  personal 
property.  However,  Fleet  states  that  this 
difference  in  structure  does  not 
represent  a  difference  in  the  quality  or 
safety  of  investments  by  plans  and  other 
investors  in  the  Certificates.  Under  the 
proposed  exemption.  Fleet  represents 
that  the  otljer  forms  of  credit 
enhancement  provide  at  least  the  same 
level  of  security  for  investors  in  Trusts 
holding  credit  card  receivables  as  exists 
for  investors  in  trusts  holding  tangible 
or  real  property  as  collateral  for  the 
payment  obligations  to 
Cratificateholders.  In  addition.  Trusts 
holding  credit  card  receivables  do  not 
involve  the  expense  and  administrative 
complexities  of  foreclosure  procediues 
relating  to  tangible  and  real  property. 

25.  Certificateholders  are  entitled  to 
receive  periodic  pajnnents  of  interest 
based  upon  an  interest  rate,  which  may 
be  variable  or  fixed.  This  interest  rate  is 
specified  or  defined  in  the  PSA 
Supplement  for  the  particular  Series 
and  is  applied  to  the  outstanding 
principal  balance  of  the  Certificates. 
This  outstanding  balance  (net  of  any 
charge-offs)  is  known  as  the  investor 
interest  for  the  senior  class  of 
Certificates.  Certificateholders  are  also 
entitled  to  receive  principal  pajrments 
on  the  scheduled  pa)anent  dates,  or 
sooner  or  later  under  certain  limited 
ciraunstances,  pursuant  to  the  PSA 
Supplement  to  the  extent  of  the 
Certificateholders'  investor  interest.  The 
payments  are  funded  from  collections 
on  the  related  receivables  and  allocated 
to  the  investor  interests  as  provided  in 
the  PSA  Supplement. 


"As  indicated  in  Footnote  7  above,  PTE  97-34 
(which  granted  an  amendment  to  the  Underwriter 
Exemptions)  contains  the  most  comprehensive 
listing  of  these  exemptions. 


Fleet  states  that  a  Series  or  class  of 
Certificates  may  have  the  benefit  of  an 
interest  rate  swap  agreement  entered 
into  between  the  Trustee  for  a  Trust  and 
a  bank  or  other  financial  institution 
acting  as  a  swap  coimterparty.  Pursuant 
to  the  swap  agreement,  the  swap 
counterparty  would  pay  a  certain  rate  of 
interest  to  the  Trust  in  return  for  a 
payment  of  a  rate  of  interest  by  the 
Trust,  bom  collections  allocable  to  the 
relevant  Series  or  class  of  Certificates,  to 
the  swap  counterparty.  Fleet  represents 
that  the  credit  rating  provided  to  a 
particular  Series  or  class  of  Certificates 
by  the  relevant  Rating  Agency  may  or 
may  not  be  dependent  upon  the 
existence  of  a  swap  agreement.  Thus,  in 
some  instances,  the  terms  and 
conditions  of  the  swap  agreements  will 
not  effect  the  credit  rating  of  the  Series 
or  class  of  Certificates  to  which  the 
swap  relates  (i.e.  a  "Non-Ratings 
Dependent  Swap"). 

Fleet  states  that  whether  or  not  the 
credit  rating  of  a  particular  Series  or 
class  of  Certificates  is  dependent  upon 
the  terms  and  conditions  of  one  or  more 
interest  rate  swap  agreements  entered 
into  by  the  Trust  (i.e.  a  "Ratings 
Dependent  Swap"  or  a  "Non-Ratings 
Dependent  Swap"),  each  particular 
swap  transaction  will  be  an  "Eligible 
Swap"  as  defined  in  Section  m.HH. 
above. 

In  this  regard,  an  Eligible  Swap  will 
be  a  swap  transaction: 

(a)  Which  is  denominated  in  U.S. 
Dollars; 

(b)  Pursuant  to  which  the  Trust  pays 
or  receives,  on  or  immediately  prior  to 
the  respective  payment  or  distribution 
date  for  the  applicable  senior  class  of  '  ~ 
Certificates,  a  fixed  rate  of  interest,  or  a 
floating  rate  of  interest  based  on  a 
publicly  available  index  (e.g.  LIBOR  or 
the  U.S.  Federal  Reserve's  Cost  of  Funds 
Index  (COFI)),  with  the  Trust  receiving 
such  payments  on  at  least  a  quarterly 
basis  and  obligated  to  make  separate 
payments  no  more  frequently  than  the 
coimterparty,  with  all  simultaneous 
payments  being  netted; 

(c)  Which  has  a  notional  amount  that 
does  not  exceed  either  (i)  the  certificate 
balance  of  the  class  of  certificates  to 
which  the  swap  relates,  or  (ii)  the 
portion  of  the  certificate  balance  of  such 
class  represented  by  receivables; 

(d)  Wnich  is  not  leveraged  (i.e. 
payments  are  based  on  the  applicable 
notional  amount,  the  day  count 
fractions,  the  fixed  or  floating  rates 
designated  in  item  (b)  above,  and  the 
difference  between  the  products  thereof, 
calculated  on  a  one  to  one  ratio  and  not 
on  a  multiplier  of  such  difference); 

(e)  Whicn  has  a  final  termination  date 
that  is  the  earlier  of  the  date  on  which 
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the  Trust  terminates  or  the  related  class 
of  Certificates  is  fully  repaid;  and 
'^  Which  does  not  incorporate  any 
irision  which  could  cause  a 
^teral  alteration  in  any  provision 
ribed  in  items  (a)  through  (e)  above 
lout  the  consent  of  the  Trustee, 
addition,  any  Eligible  Swap  entered 
I  by  the  Trust  will  be  with  an 
Igible  Swap  Counterparty",  which 
I  be  a  bank  or  other  financial 
titution  with  a  rating  at  the  date  of 
lance  of  the  Certificates  by  the  Trust 
wl|ich  is  in  one  of  the  three  highest 
lo^-term  credit  rating  categories,  or  one 
of  {me  two  highest  short-term  credit 
ratilig  categories,  utilized  by  at  least  one 
of  Itpe  Rating  Agencies  rating  the 
Cektificates  (see  Section  m.n  above). 
Hbwever,  if  a  swap  counterparty  is 
rRnring  on  its  shnrt-term  rating  to 
esublish  its  eligibility,  such 
counterparty  must  either  have  a  long- 
teMi  rating  in  one  of  the  three  highest 
lo|)g-tenn  rating  categories  or  not  have 
a  Ibng-term  rating  from  the  applicable 
Radng  Agency. 

iVim  respect  to  a  Ratings  Dependent 
Svr^p,  an  igible  Swap  Qiimterparty 
w|l)  be  subject  to  certain 
coUateralization  or  other  arrangements 
satisfactory  to  the  Rating  Agencies  in 
the  event  of  a  rating  downgrade  of  such 
sWi  ip  counterparty  below  a  level 
specified  by  the  Rating  Agency,  which 
wpiild  be  no  lower  than  the  level  that 
w^iild  make  such  coimterparty 
igible"  under  this  proposed 
iption  (see  Section  III.II.  above).  If 
I  arrangements  are  not  established 
.  a  specified  period,  as  described 
le  PSA,  there  will  be  an  early  payout 
it  causing  certificateholders  to 
receive  an  earlier  than  expected  payout 
ofj^rincipal  on  their  certificates  for  the 
^es  to  which  the  swap  relates, 
irever,  with  respect  to  a  Non-Ratings 
|>endent  Swap,  the  PSA  will  not 
dfy  that  there  be  an  early  payout 
)nt  for  the  series  to  which  the  swap 
^tes  if  the  credit  rating  of  the  swap 
iterparty  falls  below  the  level 
9d  for  it  to  be  considered  an 
able  Swap  Counterparty  (as 
^Gtibed  in  Section  III.II.  above).  In 
svKih  instances,  in  order  to  protect  the 
in^0rests  of  the  Trust  as  a  swap 
cdiknterparty,  the  servicer  (as  agent  for 
thn  trustee  of  the  trust)  will  be  required 
toj  Either: 

ii)  Obtain  a  replacement  swap 
agreement  with  an  Eligible  Swap 
Counterparty,  the  terms  of  which  are 
siAstantially  the  same  as  the  current 
sv  r  ip  agreement  (at  which  time  the 
ea  t  iier  swap  agreement  will  terminate); 

( i)  Cause  the  swap  counterparty  to 
p<  II  It  collateral  with  the  trustee  of  the 
trii St  in  an  amoimt  equal  to  all  payments 


owed  by  the  counterparty  if  the  swap 
transaction  were  terminated;  or 

(iii)  Terminate  the  swap  agreement  in 
accordance  with  its  terms. 

Under  any  termination  of  a  swap,  the 
Trust  will  not  be  required  to  make  any 
termination  payments  to  the  swap 
counterparty  (other  than  a  ciurently 
scheduled  pajrment  under  the  swap 
agreement)  except  from  "excess  finance 
charge  collections"  or  other  amounts 
that  would  otherwise  be  payable  to  the 
servicer  or  the  seller  (i.e.  Fleet).  In  this 
regard,  "excess  finance  charge 
collections"  will  be,  as  of  any  day  funds 
are  distributed  from  the  Trust,  the 
amoimts  by  which  the  finance  charge 
collections  allocated  to  certificates  of  a 
series  exceed  the  amounts  necessary  to 
pay  certificate  interest,  servicing  fees 
and  expenses,  to  satisfy  cardhuldei 
defaults  or  charge-offs,  and  to  reinstate 
credit  support. 

With  respect  to  Non-Ratings 
Dependent  Swaps,  each  Rating  Agency 
rating  the  Certificates  must  confirm,  as 
of  the  date  of  issuance  of  the  Certificates 
by  the  Trust,  that  entering  into  the  swap 
transactions  with  the  Eligible  Swap 
Counterparty  will  not  effect  the  rating  of 
the  Certificates,  even  if  such 
counterparty  is  no  longer  an  "eligible" 
coimterparty  and  the  swap  is 
terminated.'^ 

Any  class  of  senior  Certificates  to 
which  one  or  more  swap  agreements 
entered  into  by  the  trust  applies,  will  be 
acquired  or  held  only  by  Qualified  Plan 
Investors  (as  defined  in  Section  III.JJ- 
above).  Qualified  Plan  Investors  will  be 
plan  investors  represeuted  by  an 
appropriate  independent  fiduciary  that 
is  qualified  to  analyze  and  imderstand 
the  terms  and  conditions  of  any  swap 
transaction  relating  to  the  class  of  senior 
Certificates  to  be  purchased  and  the 
effect  such  swap  would  have  upon  the 
credit  rating  of  the  senior  Certificates  to 
which  the  swap  relates. 


"RA  Reps  have  indicated  to  the  Department  that 
certain  series  of  certificates  issued  by  a  trust 
holding  credit  card  receivahles  will  have  certificate 
ratings  that  are  not  dependent  on  the  existence  of 
a  swap  transaction  entered  into  by  the  trust. 
Therefore,  a  dov»Tigrade  in  the  swap  counterparty's 
credit  rating  would  not  cause  a  downgrade  in  the 
rating  established  by  the  Rating  Agency  for  the 
certiRcates.  RA  Reps  state  that  in  such  instances 
there  will  be  more  credit  enhancements  (e.g. 
"excess  spread",  letters  of  credit,  cash  collateral 
accounts)  for  the  series  to  protect  the 
certificateholders  than  there  would  be  in  a 
comparable  series  where  the  trust  enters  into  a  so- 
called  Ratings  Dependent  Swap.  Non-Ratings 
Dependent  Swaps  are  generally  used  as  a 
convenience  to  enable  the  trust  to  pay  certain  fixed 
interest  rates  on  a  series  of  certificates.  However, 
the  receipt  of  such  fixed  rates  by  the  trust  from  the 
counterparty  is  not  a  necessity  for  the  trust  to  be 
able  to  make  its  fixed  rate  payments  to  the 
certificateholders. 


For  purposes  of  the  proposed 
exemption,  such  a  qualified 
independent  fidudary  will  be  either: 

(i)  A  "qualified  professional  asset 
manager"  (i.e.  QPAM),  as  defined  under 
Part  V(a)  of  PTE  84-14;i8 

(ii)  An  "in-house  asset  manager"  (i.e. 
INHAM),  as  defined  under  Part  IV(a)  of 
PTE  96-23  ;2o  or 

(iii)  A  plan  fiduciary  with  total  assets 
under  management  of  at  least  $100 
million  at  the  time  of  the  acquisition  of 
such  Certificates. 

Disclosures  Available  to  Investing  Plans 

26.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  offering  memorandum  will  be 
furnished  to  investing  plans.  The 
prospectus  or  private  offering 
memorandiun  will  contain  information 
pertinent  to  a  plan's  decision  to  invest 
in  the  Certificates,  such  as: 

(a)  Information  concerning  the 
Certificates,  including  payment  terms, 
certain  tax  consequences  of  owning  and 
selling  Certificates,  the  legal  investment 
status  and  rating  of  the  Certificates,  and 
any  special  considerations  with  respect 
to  the  Certificates; 

(b)  Information  about  the  underlying 
receivables,  including  the  types  of 
receivables,  statistical  information 
relating  to  the  receivables,  their 
payment  terms,  and  the  legal  aspects  of 
the  receivables; 

(c)  Information  about  the  servicing  of 
the  receivables,  including  the  identity  of 
the  servicer  and  servicing 
compensation; 

(d)  Information  about  the  Sponsor  of 
the  Trust; 

(e)  A  full  description  of  the  material 
terms  of  the  Pooling  and  Servicing 
Agreement;  and 

(f)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  such  Certificates. 

Certificateholders  will  be  provided 
with  information  concerning  the 
amount  of  principal  and  interest  to  be 
paid  on  Certificates  in  connection  with 
each  distribution  to  Certificateholders. 
Certificateholders  will  also  be  provided 
with  periodic  information  statements 
setting  forth  material  information 
concerning  the  status  of  the  Trust 

In  the  case  of  a  Trust  that  offers  and 
sells  Certificates  in  a  registered  public 
offering,  the  Trustee,  the  Servicer  or  the 
Sponsor  will  file  such  periodic  reports 
as  may  be  required  to  be  filed  under  the 
Secimties  Exchange  Act  of  1934,  as 
amended  (the  '34  Act).  Although  some 
Trusts  that  offer  Certificates  in  a  public 
offering  will  file  quarterly  reports  on 


"  See  Footnote  1 1  above. 
2°  See  Footnote  12  above. 


43756 


Federal  Register / Vol.  64,  No.  154 /Wednesday,  August  11,  1999 /Notices 


Form  10-Q  and  Annual  Reports  on 
Form  10-K,  many  Trusts  (i)  obtain,  by 
application  to  the  SEC,  a  complete 
exemption  from  the  requirement  to  file 
quarterly  reports  on  Form  10-Q  and  a 
modification  of  the  disclosure 
requirements  for  annual  reports  on 
Form  10-K;  or  (ii)  are  not  subject  to 
such  requirements  for  one  or  more 
Series  of  Certificates  issued  by  the 
Trust.  If  such  an  exemption  is  obtained, 
these  Trusts  normally  would  continue 
to  have  the  obligation  to  file  current 
reports  on  Form  &-K  to  report  material 
developments  concerning  the  Trust  and 
the  Certificates.  While  the  SEC's 
interpretation  of  the  periodic  reporting 
requirement  is  subject  to  change, 

Eeriodic  reports  concerning  a  Trust  will 
B  filed  to  the  extent  required  under  the 
'34  Act. 

Fleet  states  that  at  or  about  the  time 
distributions  are  made  to 
Certificateholders,  reports  will  be 
delivered  to  the  Trustee  as  to  the  status 
of  the  Trust  and  its  assets,  including 
underlying  Receivables.  Such  reports 
will  typically  contain  information 
regarding  the  Trust's  assets,  payments 
received  or  collected  by  the  Servicer, 
the  amoimt  of  delinquencies  and 
defaults,  the  amount  of  any  payments 
made  pursuant  to  any  credit  support  or 
credit  enhancement  featxire,  and  the 
amount  of  compensation  payable  to  the 
Servicer.  Such  reports  will  also  be 
delivered  or  made  available  to  the 
Rating  Agency  that  currently  rates  the 
Certificates.  Such  reports  will  be 
available  to  investors  and  its  availability 
will  be  made  known  to  potential 
investors.  In  addition,  promptly  after 
each  distribution  date, 
Certificateholders  will  receive  a 
statement  summarizing  information 
regarding  the  Trust  and  its  assets  and 
the  applicable  Series,  including 
underlying  receivables. 

28.  In  simunary,  Fleet  represents  that 
the  proposed  transactions  will  meet  the 
statutory  criteria  of  section  408(a)  of  the 
Act  because,  among  other  things: 

(a)  The  acquisition  of  senior 
Certificates  by  a  plan  will  be  on  terms 
(including  Certificate  price)  that  are  at 
least  as  favorable  to  the  plan  as  such 
terms  would  be  in  an  arm's-length 
transaction  with  an  unrelated  party: 

(b)  The  rights  and  interests  evidenced 
by  the  senior  Certificates  will  not  be 
subordinated  to  the  rights  and  interests 
evidenced  by  otlier  investor  Certificates 
of  the  Trust; 

(c)  Any  senior  Certificates  acquired  by 
a  plan  will  have  received  a  rating  at  the 
time  of  such  acquisition  that  is  in  one 
of  the  two  highest  generic  rating 
categories  from  any  one  of  the  Rating 
Agencies  or,  for  certificates  with  a 


duration  of  one  year  or  less,  the  highest 
short-term  generic  rating  category  fixtm 
any  one  of  the  Rating  Agencies; 

(d)  The  Trustee  of  the  Trust  will  not 
be  an  affiliate  of  any  other  member  of 
the  Restricted  Group; 

(e)  The  sum  of  airpa)mients  made  to 
and  retained  by  the  imderwriters  in 
connection  with  the  distribution  or 
placement  of  Certificates  will  represent 
not  more  than  reasonable  compensation 
for  underwriting  or  placing  the 
Certificates;  the  consideration  received 
by  the  Sponsor  as  a  consequence  of  the 
assigiunent  of  receivables  (or  interests 
therein)  to  the  Trust  will  represent  not 
more  than  the  fair  market  value  of  such 
receivables  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  Servicer,  which  are  allocable  to  the 
Series  or  class  of  certificates  puixJiased 
by  a  plan,  will  represent  not  more  than 
reasonable  compensation  for  the 
Servicer's  services  under  the  Pooling 
and  Servicing  Agreement  and 
reimbursement  of  the  Servicer's 
reasonable  expenses  in  connection 
therewith; 

(f)  Any  plan  investing  in  such 
Certificates  will  be  an  "accredited 
investor"  as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  SEC  imder  the 
Securities  Act  of  1933,  as  amended; 

(g)  The  terms  of  each  Series  or  class 
of  Certificates,  and  the  conditions  under 
which  Fleet  may  designate  additional 
accounts  to,  or  remove  previously- 
designated  accounts  from,  the  Trust  will 
be  described  in  the  prospectus  or 
private  placement  memorandimi 
provided  to  investing  plans; 

(h)  The  Trustee  of  the  Trust  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  woiild  be  familiar  with  its  duties, 
responsibilities  and  liabilities  as  a 
fiduciary  under  the  Act; 

(i)  The  PSA  will  include  "Economic 
Pay  Out  Events"  triggered  by  a  decline 
in  the  performance  of  the  receivables  in 
the  Trust; 

(j)  To  protect  against  fraud, 
chargebacks  or  other  dilution  of  the 
receivables  in  the  Trust,  the  PSA  and 
the  Rating  Agencies  will  require  Fleet, 
as  the  Trust's  sponsor,  to  maintain  a 
seller  interest  of  not  less  than  2  percent 
of  the  principal  balance  of  the 
receivables  contained  in  the  Trust; 

(k)  Each  receivable  added  to  a  Trust 
will  be  an  eligible  receivable,  based  on 
criteria  of  the  relevant  Rating 
Agency(ies)  and  as  specified  in  the  PSA; 

(1)  The  PSA  will  require  that  any 
change  in  the  terms  of  any  cardholder 
agreements  also  will  be  made  applicable 
to  the  comparable  segment  of  accounts 
owned  or  serviced  by  Fleet  which  are 
part  of  the  same  program  or  have  the 


same  or  substantially  similar 
characteristics; 

(m)  The  addition  of  new  receivables 
or  designation  of  new  accounts,  and  the 
removal  of  previously-designated 
accounts,  will  meet  the  terms  and 
conditions  for  such  additions, 
designations,  or  removals  as  described 
in  the  prospectus  or  private  placement 
memorandum  for  such  Certificates, 
which  terms  and  conditions  will  have 
been  approved  by  each  relevant  Rating 
Agency,  and  will  not  result  in  the 
Certificates  receiving  a  lower  credit 
rating  from  the  relevant  Rating  Agency 
than  the  then  current  rating  of  the 
Certificates; 

(n)  Any  swap  transaction  relating  to 
senior  Certificates  that  are  covered  by 
the  proposed  exemption  must  satisfy  the 
several  investor-protective  conditions 
applicable  to  Eligible  Swaps  and  must 
be  entered  into  by  the  Trust  with  an 
Eligible  Swap  Counterparty;  and 

(0)  Any  class  of  Certificates  to  which 
one  or  more  swap  agreements  entered 
into  by  the  Trust  applies  may  be 
acquired  or  held  by  plans  in  reliance 
upon  this  proposed  exemption  only  if 
such  plans  are  represented  by 
"Qualified  Plan  Investors." 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fr«e  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  die  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
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protective  of  the  rights  of  participants 
an :  beneficiaries  of  the  plan; 

I)  The  proposed  exemptions,  if 
gristed,  will  be  supplemental  to,  and 
noH  in  derogation  of,  any  other 
prjWisions  of  the  Act  and/or  the  Code, 
in(:)uding  statutory  or  administrative 
ex^ptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  ^pbject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
ther  the  transaction  is  in  fact  a 
ibited  transaction;  and 
)  The  proposed  exemptions,  if 
ted,  will  be  subject  to  the  express 
dition  that  the  material  facts  and 
representations  contained  in  each 
apblication  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
th«  transaction  which  is  the  subject  of 
th|j[exemption.  In  the  case  of  continuing 
exBmption  transactions,  if  any  of  the 
mfiierial  facts  or  representations 
dd$cribed  in  the  application  change 
afidr  the  exemption  is  granted,  the 
ex^ption  will  cease  to  apply  as  of  the 
dsrae  of  such  change.  In  the  event  of  any 
sujqh  change,  application  for  a  new 
exemption  may  be  made  to  the 
Diipartment. 

9gned  at  Washington,  DC.  this  2nd  day  of 
Ai  itust,  1999. 
IviiJBStrasfeld, 

Director  of  Exemption  Determinations, 
Petision  and  Welfare  Benefits  Administration, 
U.  3.  Department  of  Labor. 
[Ffi  Doc.  99-20190  Filed  8-10-99;  8:45  am] 
COOE4510-a-P 


ARTMENT  OF  LABOR 

iskm  and  Welfare  Benefita 
iniatration 


Working  Group  on  the  Benefit 
Im^llcationa  Due  to  tfie  Growth  of  a 
tingant  Workforce  Adviaory 
jncil  on  Employee  Welfare  and 
iak>n  Benefita  Plana;  Meeting 

Buant  to  the  authority  contained  in 
don  512  of  the  Employee  Retirement 
jme  Security  Act  of  1974  (ERISA),  29 
5.C.  1142,  the  Working  Group 
^gned  by  the  Advisory  Council  on 
Iployee  Welfare  and  Pension  Benefit 

IS  to  study  what  the  benefit 
wlications  are  due  to  the  growth  of  a 
ititingent  workforce  will  hold  an  open 
pifiblic  meeting  on  Wednesday, 
September  8, 1999,  in  Room  N3437  A- 
,  J.S.  Department  of  Labor  Building, 
:ond  and  Constitution  Avenue,  NW, 
i|j  shington,  DC  20210. 
['  "he  purpose  of  the  open  meeting, 
lich  will  run  from  9:30  a.m.  to 
a^  jroximately  noon,  is  for  Working 
G  r  )up  members  to  receive  testimony 


from  additional  witnesses  on  the  most 
recently  available  contingent,  flexible 
and  non-traditional  employment 
relationships  as  well  as  an  analysis  on 
the  policy  implications  that  flow  from 
the  data. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  September  1, 1999,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  September  1,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  1. 

Signed  at  Washington,  DC,  this  4th  day  of 
August.  1999. 
Richard  McGahey, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 

[FR  Doc.  99-20614  Filed  8-10-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Penaion  and  Welfare  Benefita 
Adminiatratlon 

Working  Group  Exploring  the 
Po8ail>i!ity  of  Uaing  Surplua  Penaion 
Aaaeta  To  Secure  Retiree  Health 
Benefita  Adviaory  Council  on 
Employee  Welfare  and  Penaion 
Benefita  Plana;  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
hicome  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  Wednesday,  September  8, 1999,  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans 
Working  Group  assigned  to  explore  the 
possibility  of  using  surplus  pension 
assets  to  secure  retiree  health  benefits. 

The  session  will  take  place  in  Room 
N-3437  A-B,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 


Avenue,  NW,  Washington,  DC  20210. 
The  purpose  of  the  open  meeting,  which 
will  run  irom  1  p.m.  to  approximately 
3:30  p.m.,  is  for  working  group  members 
to  discuss  the  first  draft  of  the 
committee's  report,  due  to  be  completed 
by  mid-November,  to  begin  formulating 
recommendations  for  the  report  and  to 
hear  additional  actuarial  testimony  on 
levels  deemed  to  be  adequate  regarding 
pension  plan  assets. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  September  1, 1999,  to  Sharon 
Morrissey,  Executive  Secretary  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitutioii 
Avenue.  NW,  Washington  DC  20210. 
Individuals  or  representatives  of 
organizations  wiSuing  to  addrCoS  the 
Working  Group  shotdd  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  September  1,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  1 . 

Signed  at  Washington,  DC.  this  4th  day  of 
August  1999. 
Richard  McGahey, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 

|FR  Doc.  99-20615  Filed  8-10-99;  8:45  am] 

BILUNG  COOE  4510-2»-M 


DEPARTMENT  OF  LABOR 

Penaion  and  Welfare  Benefits 
Administratkxi 

Working  Group  Studying  Issuea 
Surrounding  the  Trend  in  the  Defined 
Benefit  Plan  Market  With  a  Focus  on 
Emptoyer-Sponsored  KlytMid  Plans 
Adviaory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plarts;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
hicome  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  on  Thursday.  Septemtier  9, 1999,  of 
the  Advisory  Coimcil  on  Employee 
Welfare  and  Pension  Benefit  Plans 
Working  Group  assigned  to  study  issues 
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surroiinding  trends  in  the  defined 
benefit  market  with  a  focus  on 
employer-sponsored  hybrid  plans. 

The  purpose  of  the  open  meeting, 
which  will  run  from  9  a.m.  to 
approximately  1  p.m.  in  Room  N-3427 
A-B,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue  NW.  Washington,  DC  20210,  is 
for  working  group  members  to  continue 
taking  testimony  on  additional 
perspectives  as  well  as  additional 
factual  input  on  accoimt  balance  plans. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  September  1, 1999,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Coimcil,  US  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  September  1,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  also  may 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  1. 

Signed  at  Washington,  DC.  this  4th  day  of 
August  1999. 

Richard  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc.  99-20616  Filed  8-10-99;  8:45  am] 

HLUNO  COOE  4S10-a»-M 


DEPARTMEHT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

lOTtti  Meeting  of  the  Advisory  Council 
on  Employse  Welfara  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142.  the  107th  public  meeting  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  on  Thursday.  September  9. 
1999. 

The  purpose  of  the  open  meeting, 
which  will  run  from  2  p.m.  to 
approximately  3:30  p.m.  in  Room  N- 
3437  A-B.  U.S.  Department  of  Labor 
Building.  Second  and  Constitution 
Avenue  NW..  Washington.  DC  20210.  is 
for  members  to  receive  progress  reports 
from  the  three  working  groups 
established  for  1999  and  a  status  report 
on  the  activities  of  the  Pension  and 
Welfare  Benefits  Administration,  which 
staffs  the  Advisory  Coimcil  for  the 
Secretary  of  Labor. 

Working  Group  topics  and  the  chairs 
of  those  working  groups  are: 

•  Benefit  Implications  of  a  Contingent 
Workforce,  Michael  Fanning; 

•  Exploring  the  Possibility  of  Using 
Pension  Surplus  to  Fund  Retiree  Health 
Benefits,  Michael  J.  Gulotta,  and 

•  The  Trend  in  the  Defined  Benefit 
Plan  Market  with  a  Focus  on  Hybrid 
Plans,  including  Cash  Balance  Plans, 
Judith  F.  Mazo. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  of  these  topics  by  submitting  20 
copies  on  or  before  September  1, 1999, 
to  Sharon  Morrissey,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Room  N- 
5677,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  full  Advisory  Council 
should  forward  their  request  to  the 
Executive  Secretary  or  telephone  (202) 
219-8753.  Oral  presentations  will  be 
limited  to  10  minutes,  but  an  extended 
statement  may  be  submitted  for  the 


record.  Individuals  with  disabilities, 
who  need  special  accommodations, 
should  contact  Sharon  Morrissey  by 
September  1.  at  the  address  indicated  in 
this  notice. 

Organizations  or  individuals  also  may 
submit  statements  for'the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Coimcil  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  1. 

Signed  at  Washington,  DC,  this  4th  day  of 
August  1999. 

Richard  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  99-2nfi17  Filed  8-10-99:  8:45  am) 
BNJJNQ  CODE  4S10-29-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Agency  Information  Collection 
Activities;  Proposed  Collection 

AGENCY:  Merit  Systems  Protection 
Board. 

action:  Notice. 

summary:  The  U.S.  Merit  Systems 
Protection  Board  (MSPB)  is  requesting  a. 
three  year  reinstatement  of  its  expired 
Generic  Clearance  Request  for  Voluntary 
Customer  Surveys  Under  Executive 
Order  12862  "Setting  Customer  Service 
Standards"  fit)m  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  OMB  Control 
Number:  3124-0012. 

In  this  regard,  we  are  soliciting 
comments  on  the  public  reporting 
burden.  The  reporting  burden  for  the 
collection  of  indPormation  on  this  form  is 
estimated  to  vary  from  10  minutes  to  30 
minutes  per  response,  with  an  average 
of  15  minutes,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  inifonnation. 


Estimated  Annual  Reporting  Burden 

5  CFR  section 

Annual 

numtier  of 

respondents 

Frequency 

per 
response 

Total  annual 
responses 

Hours  per 
response 
(average) 

Total  hours 

1201  and  1209 

5,000 

1 

3.750 

.25 

937.5 

In  addition,  the^MSPB  invites 
comments  on  (1)  Whether  the  proposed 


collection  of  information  is  necessary 
for  the  proper  performance  of  MSPB's 


functions,  including  whether  the 
information  will  have  practical  utility; 
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(2 1  the  accuracy  of  MSPB's  estimate  of 
bi  y  den  of  the  proposed  collection  of 
in  ft)rmation,  including  the  validity  of 
th  ^  methodology  and  assumptions  used; 
(3|iways  to  enhance  the  quality,  utility, 
ai^i  clarity  of  the  information  to  be 
ct  ^ected;  and  (4)  ways  to  minimize  the 
bi  i^den  of  the  collection  of  information 
on  respondents,  including  through  the 
u94  of  automated  collection  techniques, 
en  appropriate  and  other  forms  of 
rmation  technology. 

Comments  must  be  received  on 
fore  October  12, 1999. 
lESSES:  Comments  concerning  the 
erwork  biuden  should  be  addressed 

.  Bruce  Mayor,  Merit  Systems 
itection  Board,  1120  Vermont  Ave., 
.,  Washington,  DC  20419  or  by 
ing  (202)  653-8900. 
Robert  E.  Taylor, 
Ckrk  of  the  Board. 
[FT  Doc.  9&-20722  Filed  8-10-99;  8:45  am] 

Bill  JNG  CODE  7400-01-M 

T 

Fa)ERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Si^ine  Act  Meeting 

St  6, 1999. 

AND  DATE:  10:00  a.m.,  Wednesday, 
ist  18, 1999. 
jkCE:  Room  6005,  6th  Floor,  1730  K 

Bt,  N.W.,  Washington,  D.C. 
IkTUS:  Closed  [Piu^uant  to  5  U.S.C. 
52b(c)(10)]. 
ERS  TO  BE  CONSIDEREO:  This 
lission  meeting  is  a  continuation 
le  Commission  meeting  held  on 
ist  6, 1999,  to  discuss  in  closed 
sion  the  pending  application  for  a 
prosecutor  in  Disciplinary  Matter, 
DJjfcketNo.  D-99-1. 
CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Elten,  (202)  653-5629/(202)  708-9300 
fo)iJTDD  Relay/1-800-877-8339  for  toll 

JeUi  H.  EUen, 
C^\ef  Docket  Clerk. 

Doc.  99-20916  Filed  8-9-99;  3:36  pm] 

BILMNG  CODE  6738-01-4I 


ACTION:  Notice  of  meeting. 


NATIONAL  AERONAUTICS  AND 
SRACE  ADMINISTRATION 

[N<>tic«  99-104] 

i  Advisory  Council  (NAC),  Space 
I  Advisory  Committee  (SScAC), 
>mical  Search  for  Origins  and 
Plirtetary  Systems  (Origins); 
S^;^9committee  Meeting 

AttNCY:  National  Aeronautics  and 
S )  ace  Administration. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Coiuicil,  Space  Science 
Advisory  Committee,  Origins 
Subcommittee. 

DATES:  Wednesday,  September  1, 1999, 
8:30  a.m.  to  5  p.m.;  Thursday, 
September  2, 1999,  8:30  a.m.  to  5  p.m. 

ADDRESSES:  NASA  Headquarters, 
Conference  Room  6H46,  300  E  Street,' 
SW,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr.  . 
Harley  Thronson,  Code  SR,_National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0369. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

— Astronomical  Search  for  Origins  and 

Planetary  Systems  "roadmap"  and 

Office  of  Space  Science  Strategic  Plan 
— Meeting  with  the  Associate 

Administrator 
— Restructuring  of  the  Research  and 

Analysis  Program 
— Status  of  the  Theme  and  the 

Astronomical  Search  for  Origins  and 

Planetary  Systems  Missions 
— Wide-Field  Camera  3 
— The  Astrobiology  Laboratory /Institute 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  July  30, 1999. 
Matthew  M .  Crouch,- 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  99-20605  Filed  8-1&-99;  8:45  am) 

BILUNG  COOE  7510-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  ErKkmment  for  the  Arts; 
Submission  for  OMB  Review; 
Comment  Request 

July  29. 1999. 

The  National  Endowment  for  the  Arts 
(NEA)  has  submitted  the  following 
public  information  collection  request 
(ICR)  to  the  OfRce  of  Management  and 
Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1955  [P.L.  104-13,  44 
U.S.C.  Chapter  35].  Copies  of  this  ICR, 


with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  National  Endowment  for  the 
Arts,  Civil  Rights  Office,  Angelia  C. 
Richardson,  Director  (202)  682-5454..   • 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  682-5695 
between  10:00  a.m.  and  4:00  p.m. 
Eastern  time,  Monday  through  Friday. 

Conunents  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
National  Endowment  for  the  Arts,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316],  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register.  The  Office  of  Management  and 
Budget  (OMB)  is  particularly  interested 
in  ccnunents  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 

•  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  its 
Civil  Rights  Checklist.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:  (1)  the  title  of 
the  form;  (2)  how  often  the  required 
information  must  be  reported;  (3)  who 
will  be  required  or  asked  to  report;  (4) 
what  the  form  will  be  used  for;  (5)  an 
estimate  of  the  niunber  of  responses;  (6) 
the  average  burden  hoiurs  per  response; 
(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  form.  This 
entry  is  not  subject  to  44  U.S.C.  §  3504 
(h). 

Agency.  National  Endowment  for  the 
Arts. 

Title:  Civil  Rights  Checklist. 

OMB  Nii/nfcer  3135-0112. 

Frequency.  Annually. 

Affected  Public:  Nonprofit 
organizations,  state  and  local  arts 
agencies. 

Estimated  Number  of  Respondents: 
1,062. 
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Estimated  Time  Per  Respondents:  1 . 

Total  Burden  Hours:  1,062. 

Total  Annualized  Capital/Startup 
CbsftO. 

Total  Annual  Costs  (Operating/ 
Maintaining  Systems  or  Purchasing 
Service):  0. 

Description:  The  National  Endowment 
for  the  Arts  is  mandated  by  law  to 
ensure  that  its  grantees  are  in 
compliance  with  its  nondiscrimination 
regulations— Title  VI  of  the  Civil  Rights 
Act  of  1964,  Title  IX  of  the  Education 
Amendments  of  1972,  Age 
Discrimination  Act,  Section  504  of  the 
Rehabilitation  Act  and  the  Americans 
with  Disabilities  Act,  and  the 
Department  of  Justice's  Coordination  of 
Enforcement  of  Nondiscrimination  in 
Federally  Assisted  Programs — ^through 
compUance  reviews.  The  Compliance 
Review  checklists  are  retiuned  and 
analyzed  by  the  Endowment  to  ensure 
that  our  recipients'  programs,  activities 
and  facilities  are  in  compliance  with  the 
laws/regulations  that  govern  receipt  of 
federal  funds  and  that  the  rights  of  all 
people  are  protected  without  regard  to 
race,  color,  sex,  age,  national  origin, 
religion  and  disability. 
ADDRESSES:  Angelia  C.  Richardson, 
Director,  Civil  Rights  Office,  National 
EndoMrment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W.,  Room  812, 
Washii^on,  D.C.  20506-001,  telephone 
(202)  682-5454  (this  is  not  a  toll  firee 
number),  fax  (202)  682-5553. 
Murray  Welsh. 

Director,  Administrative  Services,  National 
Endowment  for  the  Arts. 

[FR  Doc.  99-20637  Filed  8-1&-99;  8:45  am] 

BUINQ  CODE  7S37-01-H 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANmES 


fbra 

FMMibHity  Study  for  mcTMsed  Private 
Support  for  ttM  Fblk  and  Traditional 
Arte 

agency:  National  Endowment  for  the 

Arts.NFAH. 

ACTION:  Notification  of  availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  conduct  a  national 
feasibility  study  of  the  potential  for 
increasing  private  funding  for  the  folk 
and  traditional  arts.  It  is  expected  that 
the  study  will  include:  a  quantitative 
and  descriptive  analysis  of  non-federal 
and  non-state  funding  for  the  folk  and 
traditional  arts  in  the  United  States, 
including  the  perspectives  of 


representatives  of  a  variety  of  funders 
and  folk  arts  organizers/producers;  the 
identification  and  analysis  of  obstacles 
and  opportunities  for  increased 
financial  support  inherent  both  in  the 
folk  and  traditional  arts  field  and  in  the 
non-federal,  non-state  arenas;  and  the 
feasibility  of  new  structures  to  assist  in 
increasing  financial  support  for  the  folk 
and  traditional  arts.  Available  funding  is 
$100,000.  There  is  an  expectation  that, 
during  the  coiu-se  of  the  work, 
additional  funds  for  the  study  may  be 
raised.  Those  interested  in  receiving  the 
solicitation  package  should  reference 
Program  Solicitation  PS  99-05  in  their 
lyritten  request  and  include  two  (2)  self- 
addressed  labels.  Verbal  requests  for  the 
Solicitation  will  not  be  honored. 
DATES:  Program  Solicitation  PS  99-05  is 
scheduled  for  release  approximately 
August  30, 1999  with  proposals  due  on 
September  30, 1999. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts,  Grants  & 
Contracts  Office,  Room  618, 1100 
Pennsylvania  Ave..  NW.  WashingtoU, 
DC  20506. 

FOR  FURTHER  MFORMATKM  CONTACT: 
William' Hummel,  Grants  &  Contracts 
Office,  National  Endowment  for  the 
Arts,  Room  618, 1100  Pennsylvania 
Ave.,  NW.  Washington,  DC  20506  (202/ 
682-5482). 
William  I.  Hummel, 

Coordinator,  Cooperative  Agreements  and 
Contracts. 

[FR<Doc.  99-20628  Filed  8-10-99;  8:45  am] 

BILLING  CODE  7038-ei-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphaeis  Panel  In  Design, 
Manufacture,  and  industrial  Innovation, 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  IndusUial  Innovation 
(#1194). 

Date  &■  Time:  September  8,  9, 10. 13, 15, 
16.  17.  20,  21,  22,  23,  24.  27,  28,  and  30. 1999 
8:30  a.m.-3:00  p.m.  each  day. 

Place:  Rooms  340,  360,  370  and  380, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Joseph  Hennessey, 
Program  Manager,  Small  Business  Innovation 
Research  and  Small  Business  Technology 
Transfer  Programs,  Room  590,  Division  of 
Design,  Manufacture,  and  Industrial 


Innovation,  National  Science  Foundation, 
4210  Wilson  Boulevard.  VA  22230, 
Telephone  (703)  306-1330. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Small  Business  Innovation 
Research  (SBIR)  and  Small  Business 
Technology  Transfer  (STTR)  Programs  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  99-20691  Filed  8-10-99;  8:45  am) 

BILLING  CODE  7S56-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Geoeciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foimdation  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in 
Geosciences  (#1756). 

Date  and  Time:  September  17, 1999,  8:30 
a.m.-5:00  p.m. 

Place:  Room  770,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Thomas  Spence,  Senior 
Associate  for  Science  Program  and 
Coordination,  Room  705,  National  Science 
Foundation,  Arlington,  VA  22230,  (703)  306- 
1502. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Methods  and  Models  of 
Integrated  Assessment  Panel  (MMIA)  as  part 
of  the  selection  process  of  award.s. 

Reason  for  Closing:  The  proposals  being  - 
reviewed  included  information  of  a 
proprietary  or  confidential  nature,  including 
'  technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b  (c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  5, 1999. 
Karen  J.  Yoric, 

Committee  Management  Officer. 
[FR  Doc.  99-20688  Filed  8-10-99;  8:45  am] 
BILLING  CODE  7S9»-01-M 
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h  ^TIONAL  SCIENCE  FOUNDATION 

Sfecial  Emphasis  Panel  in  Polar 
l^^ograms;  Notice  of  Meeting 

accordance  with  the  Federal 
^^visory  Committee  Act  (Pub.  L.  92- 
3,  as  amended),  the  National  Science 
undation  announces  the  following 
ting. 

'ame:  Special  Emphasis  Panel  in  Polar 
s  (#1209). 
te  and  Time:  September  22-23, 1999, 
0  am  to  5:00  pm. 
'lace:  National  Science  Foundation,  4201 

m  Blvd.,  Room  730.  Arlington,  VA 
30. 

J7)e  o/Afee(i/ig:  Closed. 
'ontact  Person:  Dr.  Polly  A.  Penhale. 
I^^tional  Science  Foundation,  4201  Wilson 
d.,  Arlington,  VA  22230,  Telephone:  (703) 
1033. 

rpose  of  Meeting:  To  provide  advice  and 
ommendations  concerning  proposals 
mitted  to  NSF  for  financial  support. 
Agenda:  To  review  and  evaluate  Southern 
l|£.  Global  Ocean  Ecosystems  Dynamics 
posals  as  part  of  the  selection  process  for 
ards. 

\eason  for  Closing:  The  proposals  being 
iewed  include  information  of  a 
iprietary  or  confidential  nature,  including 
hnical  information;  financial  data,  such  as 
aries  and  personal  information  concerning 
lividuals  associated  with  the  proposals. 
l|hese  matters  are  exempt  imder  5  U.S.C. 
b(c)(4)  and  (6)  of  the  Government  in  the 
hine  Actr" 

ited:  August  5, 1999. 
J.  YoA. 
\mmittee  Management  Officer. 
Doc.  99-20689  Filed  8-10-99;  8:45  am] 
COOE  79B6-01-M 


BiUNO 


» If  TIONAL  SCIENCE  FOUNDATION 

S  fecial  Emphasis  Panel  In  Polar 
Iftograms;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Aivisory  Committee  (Pub.  L.  92-463.  as 
amended),  the  National  Science 
I  (^tmdation  annoimces  the  following 
iiiBeting. 

Name:  Special  Emphasis  Panel  in  Polar 
I|iDgram(*1209). 

Date  and  Time:  September  20-21, 1999. 
fi|:  to  am  to  5:00  pm. 

Place:  National  Science  Foundation,  4201 
W  ilson  Blv'a.,  Room  730,  Arlington,  VA 
2P  230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Polly  A.  Penhale, 
Ni  itional  Science  Foundation.  4201  Wilson 
F  1  vd.,  Arlington,  VA  22230  Telephone:  (703) 
ai(&-1033. 

Purpose  of  Meeting:  To  provide  advice  and 
r^:ommendations  concerning  proposals 
si^bmitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Antarctic 
fli  3logy  and  Medicine  proposals  as  part  of 
1 1 9  selection  process  for  awards. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  5, 1999. 
Karen  J.  YimIc, 

Committee  Management  Officer. 

[FR  Doc.  99-20690  Filed  8-10-99;  8:45  am] 

8IUJNG  COOE  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

President's  Committee  on  ttie  National 
Medal  of  Science;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting: 

Name:  President's  Copunittee  on  the 
National  Medal  of  Science  (#1182) 

Date  and  Time:  Monday,  November  15, 
1999,  9:00  a.m.-3:00  p.m. 

Place:  Room  1235,  National  Science 
Foundation,  4201  Wilson  Blvd.  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney, 
Program  Manager,  Room  1220,  National 
Science  Foundation,  4201  Wilson  Blvd. 
Arlington,  VA  22230.  Telephone:  703-306- 
1096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  President  in  the 
selection  of  the  National  Medal  of  Science 
recipients. 

Agenda:  To  provide  advice  and 
recommendations  to  the  President  in  the 
selection  of  the  National  Medal  of  Science 
recipients; 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  nominations  being 
reviewed  Include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  August  5, 1999. 
Karen  ).  York, 

Committee  Management  Officer. 
[FR  Doc.  99-20687  Filed  8-10-99;  &45  am] 

BILLmG  COOE  TSSS-m-U 


NUCI.EAR  REGULATORY 
COMMISSION 

Agency  information  Coltoction 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Reviewr;  Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NkC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  New. 

2.  The  title  of  the  information 
collection:  Volimtary  Reporting  of 
Performance  Indicators. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  One-time  collection  and 
quarterly  diereafter. 

5.  Who  is  required  or  asked  to  report: 
Power  reactor  licensees. 

6.  An  estimate  of  the  number  of 
responses:  264. 

7.  The  estimated  number  of  annual 
respondents:  66  reactor  sites. 

8.  An  estimate  of  the  total  number  of 
hours  needed  aimually  to  complete  the 
requirement  or  request:  13,860  hours 
(210  hours  per  site),  and  a  one-time 
start-up  effort  of  13.200  hours. 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  As  part  of  a  joint 
industry-NRC  initiative,  the  NRC  plans 
to  receive  information  submitted 
voluntarily  by  power  reactor  licensees 
regarding  selected  performance 
attributes  known  as  performance 
indicators  (Pis).  Pis  provide  objective 
measures  of  the  performance  of 
licensees'  systems  or  programs.  The 
NRC  is  revising  its  reactor  oversight 
process  to  use  PI  information,  along 
with  the  results  of  selected  audits  and 
inspections,  as  the  basis  for  NRC 
conclusions  regarding  plant 
performance  and  necessary  regulatory 
response.  Pis  will  be  transmitted 
electronically  to  reduce  burden  on 
licensees  and  the  NRC  as  part  of  the 
NRC's  revised  oversight  process  which 
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is  scheduled  for  implementation 
beginning  in  April  2000. 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC  World 
Wide  Web  site  (http://www.nrc.gov/ 
NRG/PUBLIC/OMB/index.html).  The 
document  will  be  available  on  the  NRC 
Home  Page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  September  10, 1999. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  to  comments  received  after  this 
date. 

Erik  Godwin, 

Office  of  Information  and  R/eguIatory  Affairs 
(3150-        ),  NEOB-1 0202.  Office  of 
Management  and  Budget,  Washington,  DC 
20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Qearance  OfBcer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  Sth  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commission. 
Beth  C.  St  Mary. 

Acting  NRC  Clearance  Officer,  Office  of  the 
Chief  Information  Officer. 
[FR  Doc.  99-20658  Filed  8-10-99;  8:45  am] 

HLLMG  CODE  7SMMn-P 


NUCLEAR  REGULATORY 
COMMISSION 

UoMising  Support  System  Advteory 
Rwvtow  Panel 

agency:  U.S.  Nuclear  Regulatory 

Conunission. 

ACTION:  Notice  of  amendment  of  the 

Charter  of  the  Licensing  Support 

Network  Advisory  Review  Panel 

(LSNARP). 

SUMMARY:  The  Licensing  Support 
System  Advisory  Review  Panel  was 
established  by  the  U.S.  Nuclear 
Regiilatory  Commission  as  a  Federal 
Advisory  Committee  in  1989.  Its 
purpose  was  to  provide  advice  to  (1)  the 
Department  of  &iergy  (DOE)  on  the 
fundamental  issues  of  design  and 
development  of  an  electronic 
information  management  system  to  be 
used  to  store  and  retrieve  documents 
relating  to  the  licensing  of  a  geologic 
repository  for  the  disposal  of  high-level 
radioactive  waste,  and  (2)  the  Nuclear 
Regulatory  Commission  on  the 
operation  and  maintenance  of  the 


system.  This  electronic  information 
management  system  was  known  as  the 
Licensing  Support  Systei^  (LSS).  In 
1998  the  Commission  approved 
amendments  to  10  CFR  Part  2  to  provide 
for  a  Network  based  electronic 
information  management  system  and 
the  Licensing  Support  System  Advisory 
Review  Panel  was  renamed  as  the 
Licensing  Support  Network  Advisory 
Review  Panel  and  the  Charter  was 
amended  to  reflect  other  changes  made 
in  the  rule. 

The  Commission  recently  decided  to 
place  the  LSN  Administrator  imder  the 
supervision  of  the  Chief  Administrative 
Judge  (CAJ)  of  the  Atomic  Safety  and 
Licensing  Board  Panel  and  to  have  the 
LSNARP  report  to  the  CAJ.  To 
accommodate  the  change  minor 
modifications  to  the  Charter  have  been 
made. 

The  Nuclear  RegiUatory  Commission 
has  determined  that  amendment  of  the 
charter  is  in  the  public  interest  in 
connection  with  duties  imposed  on  the 
Commission  by  law.  This  action  is  being 
taken  in  accordance  with  the  Federal 
Advisory  Committee  Act. 
f=OR  FURTHER  tVORMATION  CONTACT: 
Andrew  L.  Bates,  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555:  Telephone  301- 
504-1963. 

Dated:  August  5, 1999. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  99-20655  Filed  8-10-99;  8:45  am] 
BILLING  CODE  7S8(M>1-4> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  5(M45  end  50-446] 

Texas  UtilHiee  Electric  Company; 
Comanche  Peek  Steam  Electric 
Station,  Units  1  and  2  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  license 
amendments  to  Facility  Operating 
License  (FOL)  Nos.  NPF-87  and  NPF- 
89,  issued  to  Texas  Utilities  Electric 
Company  (TU  Electric  or  the  licensee), 
for  operation  of  the  Comanche  Peak 
Steam  Electric  Station  (CP^ES),  Units  1 
and  2,  located  in  Somervell  County, 
Texas. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  license  amendments 
would  allow  the  licensee  to  increase  the 
licensed  thermal  power  level  of  CPSES, 


Unit  2,  bom  3411  to  3445  megawatts 
thermal  (MWt),  which  represents  a  1 
percent  increase  in  allowable  thermal 
power.  This  fiacility  was  authorized  for 
power  production  at  3411  MWt  with 
issuance  of  the  FOL  on  April  6, 1993. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
license  amendment  dated  December  21, 
1998,  as  supplemented  by  letters  dated 
April  23  and  May  M,  1999.  Section  V. 
of  Attachment  2,  to  the  licensee's  May 
14, 1999,  supplement,  contains  the 
licensee's  detailed  environmental 
evaluation  of  the  proposed  licensing 
action. 

The  Need  for  the  Proposed  Action 

The  proposed  action  will  allow  an 
increase  in  power  generation  at  CPSES, 
Unit  2,  to  provide  additional  electrical 
power  for  distribution  to  the  grid.  Power 
uprate  has  been  widely  recognized  by 
the  industry  as  a  safe  and  cost-effective 
method  to  increase  generating  capacity. 

EnTironmenlal  Inq>acts  of  the  Proposed 
Action 

The  Commission  has  previously 
evaluated  the  environmental  impact  of 
operation  of  CPSES,  Units  1  and  2,  as 
described  in  the  "Final  Envirotunental 
Statement  Related  to  the  Operation  of 
Comanche  Peak  Steam  Electric  Station. 
Units  1  and  2,"  NUREG-0775, 
September  1981.  With  regard  to 
consequences  of  postulated  accidents, 
the  licensee  has  reanalyzed  the  design- 
basis  accident  doses  for  the  exclusion 
area  boimdary,  low  population  zone, 
and  the  control  room  dose  to  the 
operators  and  determined  that  there  will 
be  a  small  increase  in  these  doses; 
however,  the  analysis  presented  in 
NUREG-0775  postiUates  these  doses 
resulting  fittm  releases  at  104.5  percent 
of  the  cxuxently  licensed  power  level. 
Thus,  the  increase  in  postulated  doses 
due  to  design-basis  accidents  is 
bounded  by  the  previous  evaluation 
presented  in  NUREG-0775.  No  increase 
in  the  probability  of  these  accidents  is 
expected  to  occur. 

With  regard  to  normal  releases, 
calculations  have  been  performed  that 
show  the  potential  impact  on  the 
radiological  effluents  bom  the  proposed 
1  percent  increase  in  power  level  of 
CPSES  Unit  2.  For  the  1  percent 
uprating  calculations,  the  offsite  doses 
firom  normal  effluent  releases  remain 
significantly  below  the  boimding  limits 
of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Part  50,  Appendix 
I.  Normal  annual  average  gaseous 
release  remains  limited  to  a  small 
fraction  of  10  CFR  Part  20  limits  for 
identified  mixtures.  Solid  and  liquid 
waste  processing  systems  are  expected 
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t6  oporate  within  their  design ' 
r )  luirements.  More  frequent  operation 
of  these  systems  may  lead  to  a  sUght 
ii  ipease  in  solid  and  Hquid  production, 
e  Commission  has  completed  its 
nation  of  the  proposed  action  and 
ludes  that  the  proposed  action  will 
t  increase  the  probability  or 
c  consequences  of  accidents,  no  changes 
a  re  being  made  in  the  types  of  any 
e^f^uents  that  may  be  released  off  site, 
a^d  there  is  no  significant  increase  in 
upational  or  public  radiation 
osure.  Therefore,  there  are  no 
ificant  radiological  environmental 
pacts  associated  with  the  proposed 
o. 

ith  regard  to  potential 
jonradiological  impacts,  the  proposed 
ajc^on  does  not  involve  any  historic 
sites.  With  regard  to  thermal  discharges 
tpjthe  Squaw  Creek  Reservoir,  a  small 
increase  in  the  circulating  water 
dijscharge  temperature  is  expect  due  to 
tUe  proposed  1  percent  power  uprate. 
"t^e  increase  is  expected  to  be 

proximately  .01  degree  Fahrenheit, 
d  therefore,  insignificant.  Existing 
ministrative  controls  ensiue  the 
nduct  of  adequate  monitoring  such 
t  appropriate  actions  can  be  taken  to 
iCeclude  exceeding  National  Pollution 
scharge  Elimination  System  (NPDES) 
rmitted  limits.  No  additional 
nitoring  requirements  or  other 
anges  relative  to  the  NPDES  permit 
required  as  a  resiUt  of  the  power 
rate, 
erefore,  as  described  in  the 
eding  discussions,  the  1  percent 
rate  of  Unit  2  does  not  have  a 

cant  environmental  impact  on  the 
uaw  Creek  Reservoir, 
b  other  nonradiological  impacts  are 
ajsisociated  with  the  proposed  action. 

Based  upon  the  above,  the 
Commission  concludes  that  the 
f  loposed  action  does  not  affect 
dpnradiological  plant  effluents  and  has 
n6  other  environmental  impact. 
1'iierefore,  there  are  no  significant 
I  i^nradiological  environmental  impacts 
associated  with  the  proposed  action. 
/ 


Accordingly,  the  Commission 


concludes  that  there  are  no  significant 
e  nvironmental  impacts  associated  with 
1 1 B  proposed  action. 

J  L  iematives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
a  Qtion,  the  staff  considered  denial  of  the 
f  toposed  action  (i.e.,  the  "no-action" 
alternative).  Deaial  of  the  application 
would  result  in  no  change  in  current 
anvironmental  impacts.  The 
c  I  iviromnental  impacts  of  the  proposed 
qc  tion  and  the  alternative  action  are 
siUnilar. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resoiut:es  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  CPSES. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  19, 1999,  the  staff  consulted 
with  the  Texas  State  official,  Mr.  Authur 
Tate  of  the  Texas  Department  of  Health, 
Bureau  of  Radiation  Control,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effucl  uu  ihu  quality  uf  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  for  license  amendment 
December  21, 1998,  as  supplemented  by 
letters  dated  April  23  and  May  14, 1999, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
and  at  the  local  public  dociunent  room 
located  at  the  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  Texas. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  August.  1999. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Gramm, 

Chief,  Section  1 ,  Project  Directorate  TV  S- 
Decommissioning,  Division  of  Licensing 
Project  Management.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  99-20685  Filed  8-10-99;  8:45  am] 
BIUJNG  CODE  7S9fr-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Pilot  Program  Evaluation  Panel; 
MfMting  Notice 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  {Pub. 
L.,  94-463.  Stat.  770-776)  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
announced  the  establishment  of  the 
Pilot  Program  Evaluation  Panel  (PPEP). 
The  PPEP  will  function  as  a 
management-level  Oversight  group  to 
monitor  and  evaluate  the  success  of  the 
Commission's  Reactor  Oversight  Process 
Improvements  program.  A  Charter 
governing  the  PPEP  functions  as  a 


Federal  Advisory  Committee  was  filed 
with  Congress  on  June  30, 1999.  after 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration.  The  PPEP  will 
hold  its  second  meeting  on  August  17, 
1999,  in  the  Two  White  Flint  North 
Auditorium,  Nuclear  Regulatory 
Conunission,  11545  Rockville  Pike. 
Rockville.  Maryland. 

The  PPEP  meeting  participants  are 
listed  below  along  with  their  affiliation: 
Frank  P.  Gillespie — ^Nuclear  Regulatory 

Commission 
Mohan  C.  Thadani — Nuclear  Regulatory 

Commission 
James  T.  Wiggins — Nuclear  Regulatory 

Conunission 
Heidi  Hahn— LANL 
Bruce  Mallet — ^Nuclear  Regulatory 

Commission 
Geoffrey  Grant — Nuclear  Regulatory 

Commission 
Kenneth  E.  Brockman — Nuclear 

Regulatory  Commission 
James  Lieberman — Nuclear  Regulatory 

Commission 
Steve  Floyd — Nuclear  Energy  Institute 
David  Geirchow — ^Public  Service  Electric 

and  Gas 
Masoud  Bajestani — ^Tennessee  Valley 

Authority 
George  Barnes — Commonwealth  Edison 

Company 
James  Chase — Omaha  Public  Power 

District 
Gary  Wright — Illinois  Department  of 

Nuclear  Safety 
David  Lochbaum — Union  of  Concerned 

Scientists 

A  tentative  agenda  of  the  meeting  is 
outlined  as  follows: 
9:00-9:30  a.m.    Introduction  and 
opening  remarks 

•  Noticing  requirements 

•  Public  participation 
9:30-11:00  a.m.    Discuss  conduct  of 

panel  and  rules  of  operation 

•  Location  of  meetings 

•  Approach  to  report  generation 
11:00  a.m.-12:00  n.    Staff  presentation 

on  initial  results  of  pilot  plant 
inspections 

•  Final  criteria  and  measurement 
approach  for  criteria 

12:00  n.-l .00  p.m.    Limch 
1:00-2:00  p.m.    NEI  Presentation — 

topic  to  be  determined 
2:00-3:00  p.m.    Panel  discussion  on 

need  for  any  additional  data  or 

analyses 
3:00  p.m.    Discussion  and  public 

presentations 

•  Future  invited  speakers 

•  Open  discussion 

4:00  p.m.    Meeting  Adjourned 

Meetings  of  the  PPEP  are  open  to  the 
members  of  the  public.  Oral  or  written 
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views  may  be  presented  by  the  members 
of  the  public,  including  members  of  the 
nuclear  industry.  Persons  desiring  to 
make  oral  statements  should  notify  Mr. 
Frank  P.  Gillespie  (Telephone  301/415- 
1004,  e-mail  FPG@nrc.gov)  or  Mr. 
Mohan  C.  Thadani  (Telephone  301/415- 
1476.  e-mail  MCTdnrc.gov)  five  days 
prior  to  the  meeting  date,  if  possible,  so 
that  appropriate  arrangements  can  be 
made  to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
wiU  be  permitted  during  this  meeting. 

Further  information  regarding  topics 
of  discussion;  whether  the  meeting  has 
been  canceled,  rescheduled,  or 
relocated;  and  the  Panel  Chairman's 
ruling  regarding  requests  to  present  oral 
statements  and  time  allotted,  may  be 
obtained  by  contacting  Mr.  Frank  P. 
Gillespie  or  Mr.  Mohan  C.  Thadani 
between  8:00  a.m.  and  4:30  p.m.  EDT. 

PPEP  meeting  transcripts  and  meeting 
reports  will  be  available  from  the 
Commission's  Public  Document  Room. 
Transcripts  wUl  be  placed  on  the 
agency's  web  page  when  a  web  site  for 
PPEP  is  established. 

Dated:  August  5, 1999. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  99-20656  Filed  8-10-99;  8:45  am] 
■LLJNa  CODE  7SMMn-P 


NUCLEAR  REGULATORY 
COMMISSION 

SuMhiiM  Act  Meeting 

AGENCY  HOLDING  THE  yEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  August  9. 16.  23,  and  30, 
1999. 

PU^CE:  Commissioner's  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  August  9 
Thursday,  August  12 

11:30  a.m.    Affirmation  Session  (Public 
Meeting)  (If  needed). 

Week  of  A  ugust  1 6— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  August  16. 

Week  of  August — Tentative 

Tuesday.  August  24 

2:00  p.m.    Briefing  by  Executive  Branch 

(Gosed — ex.  1) 
3:30  p.m.    Briefing  on  Threat 

Assessment  (Closed — ex.  1) 


Wednesday,  August  25 

9:55  a.m.    Affirmation  Session  (Public 
Meeting)  (If  needed) 

Week  of  August  30 — Tentative 

Wednesday,  September  1 

9:25  a.m.    Affirmation  Session  (Public 
Meeting)  (If  needed) 

2:00    Briefing  on  PRA  Implementation 
Plan  (Public  Meeting)  (Contact: 
Tom  King,  301-415-5790) 

*  The  schedule  for  Commission  meeting  is 
subject  to  cbai^e  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — 
(301 1-415-1292.  Contact  person  for  more 
informaUon:  Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Ofiice  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  August  6, 1999. 

William  M.  HiU,  )r., 

SECY,  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  99-20906  Filed  8-9-99;  8:45  am] 

aiLUNG  CODE  TSeO-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  stafi)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 


consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  &t>m  any  person. 

'This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  17, 
1999,  through  July  30, 1999.  The  last 
biweekly  notice  was  published  on  Jidy 
28, 1999  (64  FR  40903). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regidations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Conmiission  is  se^dng  public 
conunents  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  he  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
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OdOl.  and  should  cite  the  publication 
dJEJte  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
o  be  delivered  to  Room  6D22,  Two 
te  Flint  North,  11545  Rockville 
e,  Rockville.  Maryland  from  7:30 
.  to  4:15  p.m.  Federal  workdays, 
ipies  of  written  comments  received 
nk^y  be  examined  at  the  NRC  Public 
icument  Room,  the  Gelman  Building, 
20  L  Street,  NW.,  Washington,  DC. 
e  filing  of  requests  for  a  hearing  and 
tions  for  leave  to  intervene  is 
cussed  below. 

y  September  10, 1999,  the  licensee 
^y  file  a  request  for  a  hearing  with 
i$pect  to  issuance  of  the  amendment  to 
subject  facility  operating  license  and 
ly  person  whose  interest  may  be 
Fected  by  this  proceeding  and  who 
shes  to  participate  as  a  party  in  the 
eding  must  file  a  written  request 
f^r  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
tition  for  leave  to  intervene  shall  be 
d  in  accordance  with  the 
mmission's  "Rules  of  Practice  for 
mestic  Licensing  Proceedings"  in  10 
part  2.  Interested  persons  should 
ult  a  ciurent  copy  of  10  CFR  2.714 
ch  is  available  at  the  Commission's 
blic  Document  Room,  the  Gelman 
iilding.  2120  L  Street,  NW., 

hington,  DC  and  at  the  local  public 
locument  room  for  the  particular 
f^i  :ility  involved.  If  a  request  for  a 

taring  or  petition  for  leave  to  intervene 
1$  filed  by  die  above  date,  the 

ommission  or  an  Atomic  Safety  and 
liicensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  nile  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
d(}signated  Atomic  Safety  and  Licensing 
E  (kard  will  issue  a  notice  of  a  hearing  or 
a  a  appropriate  order. 

(As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
f^rth  with  particularity  the  interest  of 
iiB  petitioner  in  the  proceeding,  and 
h  ow  that  interest  may  be  affected  by  the 
r  i^ults  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
y  intervention  should  be  permitted 
th  particular  reference  to  the 
fii>llowing  factors:  (l)  The  nature  of  the 
ititioner's  right  under  the  Act  to  be 
de  a  party  to  the  proceeding;  (2)  the 
4ture  and  extent  of  the  petitioner's 
perty,  financial,  or  other  interest  in 
proceeding;  and  (3)  the  possible 
feet  of  any  order  which  may  be 
tered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
al^o  identify  the  specific  aspect(s)  of  the 
s  ibject  matter  of  the  proceeding  as  to 
Wnich  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 


leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  schedided  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufiicient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
heciring,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested:  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
heciring.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 


hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 ,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  heaj'iug  will  not  'oe  enleriaiued 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714{a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
dociunent  room  for  the  particular 
facility  involved. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  July  9, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Harris  Nuclear  Plant  (HNP)  Technical 
Specification  (TS)  3/4.2.2,  "Heat  Flux 
Hot  Channel  Factor— Fq(Z),"  TS  3/4.2.3, 
"RCS  Flow  Rate  And  Nuclear  Enthalpy 
Rise  Hot  Channel  Factor,"  TS  3/4.2.5. 
"DNB  Parameters,"  an  associated  note 
in  TS  Table  2.2-1,  and  associated  Bases. 
Specifically,  the  proposed  amendment 
would:  (1)  Remove  the  allowance  for       * 
reduced  power  operation  for  reduced 
Reactor  Coolant  System  (RCS)  flow  rate 
conditions;  (2)  separate  the 
requirements  for  F  delta  H  and  RCS  flow 
rate  in  the  format  prescribed  by 
NUREG-1431,  Revision  1,  "Standard 
Technical  Specifications,  Westinghouse 
Plants,"  dated  April  1995;  and,  (3) 
implement  the  gmdance  of  NUREG- 
1431,  Revision  1,  and  NRC  Generic 
Letter  (GL)  88-16,  dated  October  4.  1988 
for  TS  3/4.2.2,  TS  3/4.2.3,  TS  3/4.2.5 
and  associated  Bases  by  removing  cycle 
specific  parameters  and  placing  that 
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information  into  the  Core  Operating- 
Limits  Report  (COLR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  will  not 
introduce  any  new  equipment  or  require 
existing  equipment  to  function  different  from 
that  previously  evaluated  in  the  Final  Safety 
Analysis  Report  (FSAR)  or  TS. 

As  described  in  HNP  TS  Bases,  the  limits 
on  heat  flux  hot  channel  factor,  RCS  flow 
rate,  and  enthalpy  rise  hot  channel  factor 
ensure  that:  (1)  the  design  limits  on  peak 
local  power  density  and  minimum  ONBR 
(departure  frtim  nucleate  boiling  ratio]  are 
not  exceeded  and  (2)  in  the  event  of  a  UOCA 
the  peak  fuel  clad  temperature  will  not 
exceed  the  2200  degree  Fahrenheit  ECCS 
[emergency  core  cooling  system)  acceptance 
limit. 

Removing  the  allowance  for  reduced  (tower 
operation  for  reduced  RCS  flow  conditions  is 
more  restrictive  than  that  currently  allowed 
by  TS.  Power  Distribution  Limiting 
Conditions  for  Operation  for  heat  flux  hot 
channel  factor  and  enthalpy  rise  hot  channel 
fector  are  not  affected  by  this  change. 
Therefore,  the  consequences  of  an  accident 
will  not  increase  because  of  this  change. 
Power  Distribution  limits  place 
administrative  restrictions  on  reactor  core 
parameters  and  as  such  do  not  initiate  nor 
mitigate  accidents. 

Power  Distribution  limits  at  HNP  are 
developed  using  NRC  approved 
methodologies.  Changing  power  distribution 
limits  to  be  consistent  with  NUREC-1431, 
Revision  1  will  not  increase  the  probability 
or  consequences  of  an  accident  that  has  been 
previously  evaluated. 

Relocating  cycle  specific  information  from 
TS  to  the  COLR  will  not  impact  the  ability 
of  structiues,  systems,  or  components  to 
mitigate  accidents.  Future  changes  to 
relocated  requirements  in  the  COLR  will  be 
submitted  to  the  NRC  for  review  in 
accordance  with  HNP  TS  Section  6. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  will  not 
introduce  any  new  equipment  or  require 
existing  equipment  to  function  different  from 
that  previously  evaluated  in  the  Final  Safety 
Analysis  Report  (FSAR)  or  TS.  The  changes 
are  consistent  with  NUREG-1431,  Revision  1 
and  the  Commission's  Final  Policy  Statement 
on  Technical  Specification  improvements. 
The  proposed  amendment  will  not  create  any 
new  accident  scenarios,  because  the  change 
does  not  introduce  any  new  single  failures, 


adverse  equipment  or  material  interactions, 
or  release  paths. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  mar;^n 
of  safety. 

The  LCO  limit  for  RCS  flow  rate  at  100.0% 
reactor  power  has  not  changed.  The  previous 
capability  to  operate  with  reduced  RCS  flow 
rate  has  been  eliminated.  This  aspect  of  the 
proposed  change  is  more  restrictive  than 
current  plant  TS  in  that  continued  reactor 
operation  greater  than  5%  is  not  allowetJ  if 
RCS  flow  rate  is  less  than  the  LCO  limit  at 
100%  power. 

Changes  to  TS  3/4.2.2,  TS  3/4.2.3.  TS 
3/4.2.5  and  associated  Bases.are  in 
accordance  with  NUREG-1431,  Revision  1. 
The  completion  times  for  TS  Actions  are 
acceptable  because  the  plant  is  not  allowed 
to  remain  in  an  unacceptable  condition  for  an 
extended  period  of  time.  Sufficient  time  to 
reduce  reactor  power  in  an  orderly  manner 
or  perform  other  required  actions  is  also 
provided.  The  surveillance  intervals 
established  by  NUREG-1431,  Revision  1  have 
been  determined  to  be  adequate  for 
monitoring  the  change  in  power  distribution. 

Relocating  cycle  specific  information  from 
HNP  TS  to  the  COLR  is  in  accordance  with 
NRC  GL  88-16.  HNP  does  not  intend  to  alter 
the  methodologies  for  any  parameter  limit 
calculation  as  a  result  of  this  change.  The 
proposed  change  is  in  accordance  with  the 
plant  safety  analysis.  Therefore,  the  proptosed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue.  Raleigh. 
North  Carolina  27605. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Sheri  R.  Peterson. 

Carolina  Power  &•  Light  Company,  et  al., 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  July  9, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  Hzuris  Nuclear  Plant  (HNP) 
Technical  Specification  (TS)  3/4.3.3.3, 
"Seismic  Instrumentation,"  TS 
3/4.3.3.4,  "Meteorological 
Instrumentation,"  TS  3/4.3.3.9,  "Metal 


Impact  Monitoring  System,"  and  TS 
3/4.3.3.11,  "Explosive  Gas  Monitoring 
Instrumentation,"  to  plant  procedure 
PLP-114,  "Relocated  Technical 
Specifications  and  Design  Basis 
Requirements."  The  proposed  change  is 
in  accordance  with  gtiidance  provided 
by  NRC  Generic  Letter  95-10, 
"Relocation  of  Selected  Technical 
Specification  Requirements  Related  to 
Instrumentation."  Changes  to  relocated 
requirements  would  be  performed  in 
accordance  with  10  CFR  50.59.  Basis  for 
proposed  no  significant  hazards 
consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Seismic  Instrumentation,  Meteorological 
Instrumentation,  Metal  Impact  Monitoring 
System,  and  Explosive  Gas  Monitoring 
Instrumentation  are  not  accident  initiating 
components  as  described  in  the  Final  Safety 
Analysis  Report.  Seismic  Instrumentation, 
Meteorological  Instrumentation,  Metal 
Impact  Monitoring  System,  and  Explosive 
Gas  Monitoring  Instrumentation  are  not 
accident  mitigating  components.  There  are 
no  modifications  being  made  to  plant 
systems  as  a  result  of  this  change. 
Additionally,  there  are  no  changes  being 
made  to  the  way  in  which  systems  are  being 
operated  as  a  result  of  this  change.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fit>m  any  accident 
previously  evaluated. 

Seismic  Instrumentation,  Meteorological 
Instrumentation,  Metal  Impact  Monitoring 
System,  and  Explosive  Gas  Monitoring 
Instrumentation  are  not  accident  initiating 
components  as  described  in  the  Final  Safety 
Analysis  Report  (FSAR).  The  proposed 
change  relocates  the  TS  requirements  for 
Seismic  Instrumentation,  Meteorological 
Instrumentation,  Metal  Impact  Monitoring 
System,  and  Explosive  Gas  Monitoring 
Instrumentation  to  plant  procedure  PLP-114. 
Plant  systems  and  comp>onents  are  not 
modified  as  a  result  of  this  change.  Future 
changes  in  these  systems  will  be  controlled 
in  accordance  with  10  CFR  50.59. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  change  to  Seismic 
Instrumentation,  Meteorological 
Instrumentation,  Metal  Impact  Monitoring 
System,  and  Explosive  Gas  Monitoring 
Instrumentation  does  not  affect  any  of  the 
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p  3  rameters  that  relate  to  the  margin  of  safety 


afijdescribed  in  the  Bases  of  the  TS  or  the 
FBAR.  Accordingly,  NRC  Acceptance  Limits 
not  affected  by  this  change.  The  proposed 

;e  relocates  the  TS  requirements  for 
mic  Instrumentation,  Meteorological 
Instrumentation,  Metal  Impact  Monitoring 

Item,  and  Explosive  Gas  Monitoring 
Instrumentation  to  plant  procedure  PLP-114. 
P  l^t  systems  and  components  are  not 
n  lOdiHed  as  a  result  of  this  chemge.  Future 
c  langes  in  these  systems  will  be  controlled 

accordance  with  10  CFR  50.59.  Generic 
Lie  Ker  95-10  states  that  the  staff  has 
o )  acluded  that  these  provisions  are  not 
n  i:  ated  to  dominant  contributors  to  plant 
risk. 

Therefore,  the  proposed  change  does  not 
i^  rolve  a  significant  reduction  in  the  margin 
o '  safety. 

rhe  NRC  staff  has  reviewed  the 
Ij  ( ensee's  analysis  and,  based  on  this 
r(  r  new,  it  appears  that  the  three 
s  ■}  indards  of  10  CFR  50.92(c)  are 
siipsfied.  Therefore,  the  NRC  staff 
poses  to  determine  that  the 
endment  request  involves  no 
ificant  hazards  consideration. 
al  Public  Document  Room 
ligation:  Cameron  Village  Regional 
L  i  irary,  1930  Clark  Avenue,  Raleigh, 
rth  Carolina  27605. 
ttomeyfor  licensee:  William  D. 
on.  Vice  President  and  Senior 
lunsel,  Carolina  Power  &  Light 
impany.  Post  Office  Box  1551, 
BS^eigh,  North  Carolina  27602. 
;  jNRC  Section  Chief:  Sheri  R.  Peterson. 

9mmonwealth  Edison  Company, 
cket  Nos.  STN  50-454  and  STN  50- 
5,  Byron  Station,  Unit  Nos.  1  and  2, 
is  County,  Illinois 

docket  Nos.  STN  50-456  and  STN  50- 
4J5j7,  Braidwood  Station,  Unit  Nos.  1  and 
Will  County,  Illinois, 
its  of  amendment  request:  June  30, 

description  of  amendment  request: 
^e  proposed  amendment  would  clarify 
It  the  sovtrce  of  DC  electrical  power 
]uired  for  a  unit  in  Mode  5  or  6  or 

;  the  movement  of  irradiated  fuel 
SSemblies  may  be  cross-tied  to  the 

)osite  tmit.  An  administrative  change 
i6uid  also  delete  reference  to  AT&T 
batteries  since  all  AT&T  batteries  have 
been  replaced  with  Charter  Power 
Sterns,  Inc.  (C&D)  batteries.  The 
kendment  would  also  remove  the 
lowed  Outage  Time  (AOT)  extension 
atiproved  for  Braidwood  Station  by 

lendment  No.  99.  The  activity 
adidressed  by  Amendment  Noi  99  is 
c^^plete  and  the  extension  no  longer 
apblies. 

Basis  for  proposed  no  significant 
hwards  consideration  determination:  As 
r^ttuired  by  10  CFR  50.91(a),  the 
11 :  Busee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  will  allow  one  £)C 
bus  on  a  shutdown  unit  to  be  supplied  via 
the  DC  bus  cross-tie  to  the  opposite  unit.  The 
other  DC  bus  on  the  shutdown  unit  will  at 
all  times  be  required  to  be  fully  operable, 
supplied  by  the  associated  battery  and 
charger,  and  the  associated  cross-ties  open. 
The  E)C  electrical  system  is  not  considered  an 
initiator  of  any  accident  previously 
evaluated,  and  therefore  the  probability  of  a 
previously  analyzed  accident  is  unchanged. 

The  consequences  of  a  previously  analyzed 
event  are  dependent  on  the  initial  conditions 
assumed  for  the  analysis,  the  availability  and 
successful  functioning  of  the  equipment 
assumed  to  operated  in  response  to  the 
analyzed  event,  and  the  setpoints  at  which 
these  actions  are  initiated.  Sufficient 
equipment  remains  available  to  mitigate  the 
consequences  of  previously  analyzed  events. 
The  Updated  Final  Safety  Analysis  Report 
(UFSAR)  section  8.3.2.1.1  clearly  allows 
operation  with  the  DC  cross-tie  closed  on  one 
DC  bus  between  a  unit  that  is  operating  and 
a  unit  that  is  shutdown,  or  between  two 
shutdown  units,  in  the  manner  proposed  by 
this  amendment.  The  TS  in  effect  prior  to  the 
implementation  of  the  Improved  TS  also 
allowed  operation  in  the  manner  proposed  by 
this  amendment.  If  DC  buses  are  cross-tied 
due  to  an  inoperable  DC  source  on  a 
shutdown  unit,  both  the  previous  TS  and  the 
change  proposed  by  this  amendment  limit 
the  time  in  this  condition  to  seven  days,  and 
if  the  inoperable  source  is  a  battery,  the 
current  on  the  cross-tie  is  limited  to  200 
amps.  These  actions  protect  both  the 
operating  unit,  and  the  shutdown  unit.  If  a 
shutdown  unit's  DC  bus  is  cross-tied  to  an 
operating  unit's  DC  bus  due  to  an  inoperable 
charger  on  the  operating  unit,  both  the 
previous  TS  and  the  change  proposed  by  this 
amendment  limit  the  time  in  this  condition 
to  24  hours.  The  limitations  imposed  by  both 
the  previous  TS  and  the  change  proposed  by 
this  amendment  ensure  that  operation  in  this 
configuration  is  within  the  design  bases  of 
the  plant.  Thus  the  consequences  of 
accidents  previously  analyzed  are  unchanged 
between  the  previous  TS  and  the  change 
proposed  by  this  amendment.  In  the  worst 
case  scenario,  assuming  a  single  failure,  one 
EXZ  bus  on  the  shutdown  unit  will  always  be 
operable,  and  the  ability  to  mitigate  the 
consequences  of  any  accident  previously 
analyzed  is  preserved. 

The  change  to  delete  all  references  in  the 
Braidwood  TS  to  AT&T  batteries  and  the 
AOT  extension  granted  under  TS 
Amendment  Numt>er  99  is  administrative 
only,  and  has  no  impact  on  the  probability 
or  consequences  of  accidents  previously 
evaluated. 

Therefore  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  involve  a 
physical  change  to  the  plant.  No  new 
equipment  is  being  introduced,  and  installed 
equipment  is  not  being  operated  in  a  new  or 
different  manner.  There  is  no  change  being 
made  to  the  parameters  within  which  the 
plant  is  ojjerated.  There  are  no  setpoints 
affected  by  this  change  at  which  protective  or 
mitigative  actions  are  initiated.  This  change 
will  not  alter  the  manner  in  which 
equipment  operation  is  initiated,  nor  will  the 
function  demands  on  credited  equipment  be 
changed.  No  alteration  in  the  procedures 
which  ensure  the  plant  remains  within 
analyzed  limits  in  being  proposed,  and  no 
change  is  being  made  to  the  procedures 
relied  upon  to  respond  to  an  ofl^-normal 
event.  As  such,  no  new  failure  modes  are 
being  introduced.  The  change  does  not  alter 
assumptions  made  in  the  safety  analysis  and 
licensing  basis.  Therefore,  the  change  doea 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  change  to  delete  all  references  in  the 
Braidwood  TS  to  AT&T  batteries  and  the 
AOT  extension  granted  under  TS 
Amendment  Number  99  is  administrative 
only,  and  cannot  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  margin  of  safety  is  established  thjx>ugh 
equipment  design,  operating  parameters,  and 
the  setpoints  at  which  automatic  actions  are 
initiated.  Sufficient  equipment  remains 
available  to  actuate  upon  demand  for  the 
purpose  of  mitigating  an  analyzed  event.  The 
proposed  change,  which  will  allow  one  DC 
bus  on  a  shutdown  unit  to  be  supplied  via 
the  DC  bus  cross-tie  to  the  opposite  unit,  is 
acceptable  because  of  the  limitations 
imposed  on  operation  in  this  configuration, 
and  because  the  other  DC  bus  on  the 
shutdown  unit  will  at  all  times  be  required 
to  be  fully  operable,  supplied  by  the 
associated  battery  and  charger,  and  the 
associated  cross-ties  open.  The  TS  in  effect 
prior  to  the  implementation  of  the  Improved 
TS  allowed  operation  in  the  maimer 
proposed  by  this  amendment.  In  the  worst 
case  scenario,  assuming  a  single  failure,  one 
DC  bus  on  the  shutdown  unit  Avill  always  be 
operable.  Thus,  there  is  no  detrimental 
impact  on  any  equipment  design  parameter, 
and  the  plant  will  still  be  required  to  operate 
within  prescribed  limits.  Therefore,  the 
change  does  not  reduce  the  margin  of  safety. 

The  change  to  delete  all  references  in  the 
Braidwood  TS  to  AT&T  batteries  and  the 
AOT  extension  granted  under  TS 
Amendment  Number  99  is  administrative 
only,  and  does  not  reduce  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
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proposes  to  detennine  that  the 
requested  amendments  involve  no 
si^iificant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin.  P.O. 
Box  434,  Byron.  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library.  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago,  Illinois  60690-0767. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grandy  County,  Illinois 

Date  of  amendment  request:  May  3. 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
relocate  Technical  Specifications  (TS) 
Section  3/4.6.1  to  the  Updated  Final 
Safety  Analysis  Report  (UFSAR).  TS 
Section  3/4.6.1  contains  reactor  coolant 
chemistry  limiting  conditions  for 
operation  (LCO)  and  surveillance 
requirements  (SR)  for  conductivity, 
chloride  concentration,  and  pH. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  simplify  the  TS, 
meet  regulatory  requirements  for  relocated 
TS's,  and  implement  the  recommendations  of 
the  ^4RC  Final  Policy  Statement  on  TS 
improvements.  The  Chemistry  requirements 
will  be  relocated  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  and  to  applicable 
station  procedures.  Future  changes  to  these 
requirements  will  be  controlled  by  10  CFR 
50.59.  The  proposed  changes  are 
administrative  in  nature  and  do  not  involve 
any  modification  to  any  plant  equipment  or 
affect  plant  operation.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  previously  evaluated 
accident. 

Consequently,  this  proposed  amendment 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  fit>m  any 
accident  previously  evaluated? 

The  proposed  changes  are  administrative 
in  nature,  do  not  involve  any  physical 
alterations  to  any  plant  equipment,  gnd  cause 


no  change  in  the  method  by  which  any  safety 
related  system  performs  its  function. 
Therefore,  this  proposed  TS  amendment  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  amendment  represents  the 
relocation  of  ciurent  requirements,  which  are 
based  on  generic  guidance  or  previously 
approved  provisions  for  other  stations.  The 
proposed  changes  are  administrative  in 
nature  and  do  not  adversely  affect  existing 
plant  safety  margins  or  the  reliability  of  the 
equipment  assumed  to  operate  in  the  safety 
analysis.  The  proposed  changes  have  been 
evaluated  and  found  to  be  acceptable  for  use 
at  Dresden  Nuclear  Power  Station.  Since  the 
proposed  changes  are  administrative  in 
nature,  and  are  based  on  NRC  accepted 
provisions  which  have  been  adopted  at  other 
nuclear  facilities,  and  maintain  the  necessary 
levels  of  system  reliability,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street.  Morris, 
Illinois  60450. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago,  Illinois  60690-0767. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Commonwealth  Edison  Company, 
Docket  No.  50-373,  LaSalle  County 
Station.  Unit  1,  LaSalle  County,  Illinois 

Date  of  amendment  request:  July  7. 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  woidd  (1) 
revise  Technical  Specification  Section 
2.1,  Safety  Limits,  to  reflect  a  change  to 
the  LaSalle,  Unit  1.  Minimum  Critical 
Power  Ratio  Safety  Limit;  and  (2)  revise 
Technical  Specification  Section  6.6.A.6 
to  add  an  NRC-approved  Siemens  Power 
Corporation  methodology  to  the  list  of 
topical  reports  used  to  determine  the 
core  operating  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  probability  of  an  evaluated  accident  is 
derived  from  the  probabilities  of  the 
individual  precursors  to  that  accident.  The 
consequences  of  an  evaluated  accident  are 
determined  by  the  operability  of  plant 
systems  designed  to  mitigate  those 
consequences.  Limits  have  been  established 
consistent  with  NRC-approved  methods  to 
ensure  that  fuel  performance  during  normal, 
transient,  and  accident  conditions  is 
acceptable.  These  changes  do  not  affect  the 
operability  of  plant  systems,  nor  do  they 
compromise  any  fuel  performance  limits. 

Changing  the  MCPR  Safety  Limit  for 
LaSalle  Unit  1  will  not  increase  the 
probability  or  the  consequences  of  an 
accident  previously  evaluated.  This  change 
implements  the  MCPR  Safety  Limit  resulting 
fitjm  the  SPC  ANFB  critical  power 
uurrelalion  uiethodoiogy  using  the  approved 
ATRIUM-9B  additive  constant  uncertainty. 
For  each  cycle,  cycle  specific  MCPR  Safety 
Limit  calculations  will  be  performed, 
consistent  with  SPC's  approved 
methodology,  to  confirm  the  appropriateness 
of  the  MCPR  Safety  Limit.  Additionally, 
operational  MCPR  limits  will  be  applied  that 
will  ensure  the  MCPR  Safety  Limit  is  not 
violated  during  all  modes  of  operation  and 
anticipated  operational  occiurences.  The 
MCPR  Safety  Limit  ensures  that  less  than 
0.1%  of  the  rods  in  the  core  are  expected  to 
experience  boiling  transition.  Therefore  the 
probability  or  consequences  of  an  accident 
will  not  increase. 

Adding  EMF-85-74,  Revision  0, 
Supplement  1  (P)(A)  and  Supplement  2 
(P)(A)  to  Section  6  does  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  NRC-approved 
bumup  extension  for  RODEX2A  applications 
has  been  demonstrated  to  meet  all  applicable 
design  criteria.  Therefore  adding  this 
methodology  to  Technical  Specification 
Section  6  does  not  increase  Uie  probability  or 
consequences  of  an  accident  previously 
evaluated . 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  fit>m  any 
accident  previously  evaluated? 

Creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  would  require  the 
creation  of  one  or  more  new  precursors  of 
that  accident.  New  accident  precursors  may 
be  created  by  modifications  to  the  plant 
configuration,  including  changes  in 
allowable  modes  of  operation.  This  Technical 
Specification  submittal  does  not  involve  any 
modifications  to  the  plant  configuration  or 
allowable  modes  of  operation.  No  new 
precursors  of  an  accident  are  created  and  no 
new  or  different  kinds  of  accidents  are 
created.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Changing  the  MCPR  Safety  Limit  does  not 
create  the  possibility  of  a  new  accident  frt>m 
any  accident  previously  evaluated.  This 
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I  :(ange  does  not  alter  or  add  any  new 
( tduipment  or  change  modes  of  operation. 
' "  le  MCPR  Safety  Limit  is  established  to 
I  !i  isure  that  99.9%  of  the  rods  avoid  boiling 
I  i^nsition. 

The  MCPR  Safety  Limit  is  changing  for 
'.  ^Salle  Unit  1  to  support  Cycle  9  operation. 
' "  lis  change  does  not  introduce  any  physical 
cl  langes  to  the  plant,  alter  the  processes  used 
1  c  operate  the  plant,  or  change  allowable 
J  r  odes  of  operation.  Therefore,  no  new 
1 1(  icidents  are  created  that  are  different  from 
I  u  ly  accident  previously  evaluated. 

The  addition  of  RODEX2A  (EMF-85-74, 

I  tfevision  0,  Supplement  1  (P)(A)  and 

1 !  jpplement  2  (P)(A))  does  not  create  the 
]  I  jssibility  of  a  new  accident  from  an 
jiccident  previously  evaluated.  This  change 
(l()es  not  alter  or  add  any  new  equipment  or 
( J  tange  modes  of  operation.  This  change  does 

I I  >t  introduce  any  physical  changes  to  the 

]  I  ant,  alter  the  processes  used  to  operate  the 

aiil,  ui'  change  allowable  modes  of 
( I  >eration.  Therefore,  no  new  accidents  are 
( :i  eated  that  are  different  from  any  accident 
]  I  eviously  evaluated. 

Therefore,  the  proposed  changes  do  not 
<tieate  the  possibility  of  a  new  or  different 
I ::  nd  of  accident  frx^m  any  previously 
ttaluated. 

3.  Does  the  change  Involve  a  significant 
1 E  duction  in  the  margin  of  safety? 

Changing  the  MCPR  Safety  Limit  for 
1  ,jiSalle  Unit  1  will  not  involve  any  reduction 
ir  margin  of  safety.  The  MCPR  Safety  Limit 
]  II  ■ovides  a  margin  of  safety  by  ensuring  that 
1 E  ss  than  0.1%  of  the  rods  are  calculated  to 
I H 1  in  boiling  transition.  The  proposed 
"schnical  Specification  amendment  request 
1  aflects  the  MCPR  Safety  Limit  results  ftxim 
« valuations  by  SPC  using  NRC-approved 
thodology. 

The  revised  MCPR  Safety  Limit  will  ensure 
same  level  of  fuel  protection, 
ditionally,  operational  limits  will  be 
ablished  based  on  the  proposed  MCPR 
fety  Limit  to  ensure  that  the  MCPR  Safety 

it  is  not  violated  during  all  modes  of 
eration  including  anticipated  operation[al] 
currences.  This  will  ensure  that  the  fuel 
sign  safety  criterion  of  more  than  99.9%  of 
fuel  rods  avoiding  transition  boiling 
ring  normal  operation  as  well  as  during  an 
ticipated  operational  occurrence  is  met. 
The  addition  of  EMF-85-74,  Revision  0, 
pplement  1  (P)(A)  and  Supplement  2 
(A)  to  Section  6  does  not  decrease  the 

in  of  safety.  The  bumup  limit  extension 
RODEX2A  applications  has  been 
iewed  and  approved  by  the  NRC.  The  data 
pporting  the  burnup  extension 
demonstrates  that  all  applicable  design 
c  itteria  are  met.  Therefore,  since  the  bumup 
( )  tension  is  acceptable  and  within  the  design 
( I  iteria,  using  the  approved  burnup 
<  9  tension  will  not  affect  the  margin  of  safety. 

Therefore,  these  changes  do  not  involve  a 
^  ;nificant  reduction  in  the  margin  of  safety. 

frherefore,  based  upon  the  above 
c\  aluation,  ComEd  has  concluded  that  these 
ct  anges  involve  no  significant  hazards 
qqnsideration. 

The  NRC  staff  has  reviewed  the 
1  i  :ensee's  analysis  and,  based  on  this 
iflview,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  ]acohs  Memorial  Library,  815 
North  Orlando  Smith  Avenue,  Illinois 
Valley  Community  College,  Oglesby, 
Illinois  61348-9692. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago,  Illinois  60690-0767. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request: 
November  9, 1998,  as  supplemented  on 
July  7.  1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  Table 
3.3.3-2,  "Emergency  Core  Cooling 
System  Actuation  Instnunentation 
Setpoints,"  to  modify  the  degraded 
voltage  second  level  undervoltage  relay 
setpoint  and  allowable  value.  These 
proposed  amendments  were  originally 
noticed  on  January  13,  1999  (64  FR 
2245),  and  are  being  renoticed  to 
include  the  revised  setpoints  that  were 
included  in  the  July  7. 1999, 
supplement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  setpoint  change  does  not  change  the 
logic  or  function  of  the  degraded  voltage 
protection  circuits  as  described  in  the 
UFSAR  [Updated  Final  Safety  Analysis 
Report)  Section  8.2.3.  They  also  do  not 
reduce  the  reliability  of  these  circuits.  The 
increase  in  the  degraded  voltage  protection 
circuit  setpoint  is  conservative  compared  to 
the  existing  setpoint.  There  is  no  change  as 
a  result  of  this  amendment  to  the  underlying 
accident  and  transient  analyses  that  support 
operations  of  LaSalle  County  Station. 
Inadvertent  or  spurious  operation  of  the 
degraded  voltage  protection  function  will 
initiate  loading  of  the  safe  shutdown  loads  on 
the  diesel  generators  and  is  not  assumed  to 
initiate  an  accident.  The  proposed  degraded 
voltage  setpoints  are  low  enough  to  prevent 
spurious  actuations  given  the  expected  offsite 
grid  voltages.  After  implementation  of  this 
amendment,  no  operator  actions  are  required 


for  equipment  operations  in  response  to 
degraded  voltage  conditions. 

This  change  does  not  affect  the  initiators  or 
precursors  of  any  accident  previously 
evaluated.  This  change  will  not  increase  the 
likelihood  that  a  transient  initiating  event 
will  occur  because  transients  are  initiated  by 
equipment  malfunction  and/or  catastrophic 
system  failure. 

The  consequences  of  accidents  previously 
evaluated  are  not  increased.  The  proposed 
change  does  not  affect  the  r^uired  level  of 
availability  of  systems  required  to  mitigate 
the  accidents  considered  in  the  analyses.  The 
proposed  changes  will  ensure  that  the  Class 
IE  equipment  will  be  capable  of  starting  and 
operating  during  a  design  basis  accident  with 
degraded  offsite  grid  voltage.  The  increase  in 
the  level  of  confidence  is  the  result  of  more 
rigorous  methodology  used  to  determine 
limiting  Class  IE  bus  voltages  at  the 
minimum  expected  offisite  AC  voltage.  These 
calculations  demonstrate  that  the  degraded 
voltage  relays  will  not  actuate  following  a 
block  start  of  the  electrical  loads  that  are 
automatically  actuated  by  or  as  a 
consequence  of  the  LOCA  [loss-of-coolant 
accident)  signal  if  the  switchyard  voltage 
remains  above  352  kV. 

If  the  grid  voltage  drops  below  352  kV, 
then  the  analytical  limit  of  3814  volts  for 
proper  operation  of  class  IE  loads  connected 
to  each  4.16  kV  Class  IE  bus  is  assured  by 
transfer  to  the  respective  onsite  power 
sources  (Emergency  Diesel  Generators 
(EDGs))  by  the  degraded  voltage  logic. 

Therefore  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

^2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

Setpoint  methodology  established  the 
bases  to  ensure  that,  with  known  errors,  the 
relays  will  detect  degraded  voltage 
conditions  and  transfer  safety  loads  to  the 
EDGs  at  a  voltage  level  adequate  to  ensure 
proper  safety  equipment  performance  and  to 
prevent  equipment  damage. 

The  trip  setpoint  of  greater  than  or  equal 
to  3863  volts  and  less  than  or  equal  to  3877 
volts  and  ihfi  allowable  value  of  greater  than 
or  equal  to  3814  volts  and  less  than  or  equal 
to  3900  volts,  include  adequate  tolerance  to 
calibrate  the  relay  trip  units  while  ensuring 
that  the  Class  IE  bus  voltage  will  remain 
above  the  analytical  limits. 

These  setpoint  changes  will  ensure  that 
adequate  voltages  will  be  available  for  the 
continuous  operation  of  safety-related . 
equipment  required  to  function  during  a 
LOCA.  These  proposed  changes  will  also 
ensure  that  adequate  voltages  will  be 
available  for  starting  any  Class  IE  equipment. 

The  proposed  degraded  voltage  setpoint 
change  does  not  change  the  design  of  the 
degraded  voltage  protection  system  or  its 
function  to  protect  against  degraded  offsite 
power.  Actuation  of  the  degraded  voltage 
protection  system  will  initiate  a  sequence  of 
events  that  will  start  the  EDG  for  the 
associated  Class  IE  bus,  strip  loads  from  the 
Class  IE  bus.  open  all  feed  breakers  to  the 
Class  lE  bus,  close  the  Emergency  feed 
breaker  (thus  energizing  the  Class  IE  bus 


43770 


Federal  Register /Vol.  64.  No.  154 /Wednesday,  August  11,  1999 /Notices 


from  the  respective  EDG),  and  initiate 
starting  of  the  Safe  Shutdown  equipment 
supplied  by  the  Class  IE  bus. 

Since  the  scope  of  this  change  does  not 
aflect  the  operation  of  auxiliary  power 
system  or  any  actions  necessary  to  mitigate 
the  consequences  of  accidents  or  achieve  safe 
shutdown,  the  change  does  not  involve  a  new 
or  different  accident  scenario. 

Therefore,  these  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  proposed  amendment  will  allow  the 
degraded  voltage  setpoint  to  be 
conservatively  established  based  on  new 
engineering  calculations  which  consider  the 
lowest  expected  offsite  grid  voltage  and 
operation  of  required  Class  IE  equipment 
under  design  basis  accident  loading 
conditions. 

The  proposed  degraded  voltage  setpoints 
will  ensure  that  adequate  Class  lE  bus 
voltage  will  be  available  to  support  starting 
and  operation  of  required  Class  IE  loads.  The 
propcMsed  setpoint  includefi  instrument  error 
to  ensure  that  the  lowest  possible  voltage  will 
not  be  lower  than  the  degraded  voltage 
analytical  limits.  Additionally,  the  proposed 
setpoints  are  low  enough  to  prevent  spurious 
actuations  due  to  expected  fluctuations  in  the 
grid  voltage.  The  new  setpoints  are  also  set 
with  margin  to  the  minimum  Class  IE  bus 
voltage,  which  is  based  on  a  minimum  grid 
voltage  of  352  kV,  which  is  less  than  the 
expected  grid  voltage  of  354  kV.  The 
proposed  changes  will  provide  an  increase  in 
the  level  of  protection  that  currently  exists 
and  will  ensure  the  margin  of  safety  is 
adequately  maintained. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library,  815 
North  Orlando  Smith  Avenue,  UUnois 
Valley  Community  College.  Oglesby, 
Illinois  61348-9692. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Cotmsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago,  Illinois  60690-0767. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Detroit  Edison  Company,  Docket  No. 
50-16,  Enrico  Fermi  Atomic  Power 
Plant,  Unit  1,  Monroe  County,  Michigan 

Date  of  amendment  request:  April  20, 
1999  (Reference  NRC-99-0035). 

Description  of  amendment  request: 
The  proposed  amendment  will  revise 
the  Technical  Specifications  by  deleting 


Specification  D.S.c.  Specification  D.S.c 
requires  the  licensee  to  perform  weekly 
observations  of  the  nitrogen  cover  gas 
pressure  within  the  sodium  storage 
tanks  located  in  the  Sodium  Building 
Complex.  Removing  this  surveillance 
requirement  would  allow  the  licensee  to 
remove  the  nitrogen  cover  gas  system 
from  service  for  these  sodiiun  storage 
tanks.  This  action  is  necessary  for  the 
licensee  to  begin  work  on  removing  the 
remaining  residual  sodiiun  from  these 
tanks.  The  licensee  also  requested  an 
editorial  change  to  delete  the  words 
"STORAGE  TANK"  from  the  title  of 
Specification  D. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  using  the  standards  in  10 
CFR  50.92(c).  The  licensee's  analysis  is 
presented  below: 

(1)  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Removing  the  primary  cover  gas  supply 
from  the  storage  tanks  will  not  significantly 
Increase'the  probability  of  an  accident 
occurring  as  long  as  the  probability  of  an 
uncontrolled  water  reaction  with  residual 
sodium  is  not  significantly  increased.  This  is 
ensured  by  sealing  the  storage  tanks  after  the 
nitrogen  cover  gas  system  is  removed  except 
when  controlled  activities  such  as  sampling 
are  performed.  The  consequences  of  an 
accident  would  not  be  affected  by  removing 
the  nitrogen  cover  gas  supply  from  service  as 
the  previously  analyzed  primary  sodium 
accident  already  involves  release  of  all  the 
radioactive  material  in  the  primary  sodium. 
Removing  the  cover  gas  will  not  increase  the 
amount  of  radioactive  material  available  to  be 
released. 

(2)  The  pmposed  change  does  not  create 
the  possibility  of  a  new  or  different  accident 
from  any  previously  evaluated. 

A  sodium  accident  has  been  previously 
evaluated.  No  other  type  of  accident  could  be 
caused  by  removing  the  primary  sodium 
tanks  cover  gas  or  opening  the  tanks  since  no 
other  system  or  mode  of  operation  of  any 
other  system  will  be  affected. 

(3)  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Currently,  only  a  small  amount  of  residual 
sodium  remains  in  the  primary  sodium 
storage  tanks.  Some  of  ihis  residual  sodium 
may  have  been  converted  to  sodium 
carbonate.  This  conversion  of  sodium  to 
sodium  carbonate  would  have  left  even  less 
sodium  remaining  in  these  tanks.  The  cover 
gas  is  a  good  precaution,  especially  for  tanks 
sitting  unattended  for  many  years.  It  prevents 
moisture  from  intruding  into  the  tanks  and 
reacting  with  the  sodium  residues.  It  also 
prevents  oxygen  from  entering  these  tanks 
and  reacting  with  any  hydrogen  formed  from 
reactions  of  water  and  sodium.  Discontinuing 
the  use  of  cover  gas  slightly  reduces  the 
margin  of  safety,  but  not  significantly. 


Removing  the  cover  gas  does  not,  in  itself, 
introduce  water  into  the  tank  in  an 
uncontrolled  manner.  Even  if  slight  amounts 
of  moisture  from  humidity  in  the  air  enter 
these  tanks  over  the  next  year  or  two,  until 
the  sodium  is  removed  while  the  tanks  are 
either  opened  or  sealed,  the  volume  of  each 
tank  (15.000  gallons)  is  large  enough  that  the 
tank  should  be  able  to  dissipate  any  small 
reactions  that  could  occur.  The  design 
pressure  for  the  primary  sodium  storage 
tanks  is  from  vacuum  to  50  f>ounds  per 
square  inch  based  on  the  vendor's  drawing. 
Even  if  sufficient  water  entered  the  tank, 
generated  hydrogen,  and  sufficient  oxygen 
entered  the  tank  to  cause  a  reaction  that 
released  the  contents  of  the  tank,  there  would 
be  no  significant  release  of  radioactivity  from 
the  tank.  The  release  of  all  residual  primary 
sodium  would  result  in  concentration  levels 
well  below  the  values  in  10  CFR  20, 
Appendix  B.  Table  0  for  releases  to 
unrestricted  areas.  Since  there  is  less  sodium 
in  the  primary  sodium  storage  tanks  than  in 
the  secondary  sodium  storage  tanks,  potential 
hazard  consequences  of  releasing  the 
contents  of  a  primary  sodium  tank  are 
bounded  by  the  hypothetical  secondary 
sodium  scenario  evaluated  in  the  Fermi  1 
Safety  Analysis  Report.  For  these  reasons,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

NRC  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore, 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  Coimty  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esquire,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan 
48226. 

NRC  Branch  Chief:  Larry  W.  Camper. 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  July  22, 
1998,  supplemented  by  October  22, 
1998,  January  28,  May  6  and  Jime  24, 
1999. 

Description  of  amendment  request:  By 
the  referenced  submittals  the  licensee 
requested  the  Catawba  Technical 
Specifications  be  changed  to  permit  the 
licensee's  planned  use  of  fuel  supplied 
by  Westinghouse,  which  has  different 
design  characteristics  from  the  fuel 
currently  in  use.  The  staff  has 
previously  published  two  Notices  of 
Consideration  of  Issuance  of 
Amendments  and  Proposed  No 
Significant  Hazards  Consideration  of 
Issuance  of  Amendments.  The  first 
notice,  dated  November  18, 1998  (63  FR 
64108),  covers  the  submittals  dated  July 
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\i  and  October  22, 1998.  The  second 
dtice,  dated  May  19, 1999  (64  FR 
i'317),  covers  the  submittal  dated  May 
1999.  The  June  24, 1999,  submittal 

ly  requested  an  amendment 
atale  from  that  described  above,  but 
[iivertheless  conveyed  a  revised 
lioposed  Figiue  2.1.1-1,  "Reactor  Core 
'ety  Limits — Four  Loops  in 
eration",  superseding  what  was 
iginally  proposed  in  the  licensee's 
vious  submittals.  Hence,  this  Notice 
y  covers  the  revised  proposed  Figure 
1-1.  The  Notices  referenced  above 
imaffected. 

asis  for  proposed  no  significant 
izards  consideration  determination: 
required  by  10  CFR  50.91(a),  the 
:ensee  has  provided  its  analysis  of  the 
ue  of  no  significant  hazards 

ideraliuu  fur  the  June  24, 1999, 
imittal.  The  staff  has  reviewed  \he 
ensee's  analysis  and  has  performed 
own  analysis  as  follows: 

St  Standard 

o.  The  proposed  changes  to  Figure 
.1-1  will  not  affect  the  safety 
iction  and  will  not  involve  any 

;e  to  the  design  or  operation  of  any 
t  system  or  component.  The  revised 
FJigure  2.1.1-1  restricts  reactor  coolant 
fi(iw  to  within  previously  analyzed 
tei  nperature  and  pressure  conditions. 
T I  lerefore,  no  accident  probabilities  or 
c  ]  asequences  will  be  impacted. 

Si  cond  Standard 

No.  The  proposed  changes  will  not 
h  !|d  to  any  hardware  or  operating 
procedure  change.  Hence,  no  new 
equipment  failure  modes  or  accidents 
fi(  im  those  previously  evaluated  will  be 
cimted. 

T I  \ird  Standard 

4o.  Margin  of  safety  is  associated 
V  i  th  confidence  in  the  design  and 
o  Deration  of  the  plant;  specifically,  the 
a  )  ility  of  the  fission  product  barriers  to 
pa  rform  their  design  functions  during 
and  following  an  accident.  The 
proposed  changes  to  Figure  2.1.1-1  do 
n  ]  t  involve  any  change  to  plant  design, 
o  ]  eration,  or  analysis.  Thus,  the  margin 
o  '  safety  previously  analyzed  and 
&  >  duated  is  maintained. 

}ased  on  this  analysis,  it  appears  that 
tl  II I  three  standards  of  10  CFR  50.92(c) 
are  satisfied  for  the  proposed  change  to 
Figure  2.1.1-1.  Therefore,  the  NRC  staff 
pt^poses  to  determine  that  the 
amendment  request  involves  no 
sijgnificant  hazards  consideration. 

jocal  Public  Document  Room 
I6t  ation:  York  County  Library,  138  East 
B  I  tck  Street,  Rock  Hill,  South  Carolina. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vfa  ughn.  Legal  Department  (PB05E), 


Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North 
Carolina. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Duke  Energy  Corporation,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  June  24, 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications 
(TS)  as  follows:  (1)  Revise  Figure  2.1.1- 
1,  "Reactor  Core  Safety  Limits — Four 
Loops  in  Operation,"  which  defines  the 
ciurent  limits  of  reactor  coolant  system 
(RCS)  flow  under  different  combinations 
of  pressiue  and  temperature;  (2)  revise 
the  Actions  associated  with  Limiting 
Condition  of  Operation  (LCO)  3.4.1  and 
Table  3.4.1-1  to  reflect  the  updated 
assumptions  for  reactor  coolant  flow, 
temperatiue  and  pressure;  and  (3)  delete 
Figure  3.4.1-1,  "RCS  Total  Flow  Rate 
Versus  Rated  Thermal  Power — Foiu 
Loops  in  Operation,"  since  these 
requirements  are  being  relocated  to  LOC 
3.4.1  and  Table  3.4.1-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
•  issue  of  no  significant  hazards 
consideration  for  the  June  24,  1999, 
submittal,  which  is  presented  below: 

First  Standard 

No  component  modification,  system 
realignment,  or  change  in  operating 
procedure  will  occur  which  could  affect  the 
probability  of  any  accident  or  transient.  The 
increase  in  RCS  total  flow  rate  limit  will  not 
change  the  probability  of  actuation  of  any 
Engineered  Safety  Feature  or  other  device.  In 
order  to  provide  more  margin  in  the  core 
design  limits  and  allow  more  flexibility  for 
future  cycle-specific  core  design,  the  analyses 
that  establish  these  limits  were  reanalyzed  at 
the  proposed  TS  minimum  RCS  total  flow 
rate  limit.  The  impact  of  the  power/flow 
tradeoff  is  determined  for  each  reanalyzed 
event  either  by  qualitative  evaluation  or  by 
explicit  reanalysis. 

An  increase  in  the  Technical  Specification 
minimimi  RCS  total  flow  rate  limit  and  the 
revised  power/flow  tradeoff  will  not 
adversely  affect  the  steady-state  or  transient 
analyses  documented  in  Chapters  3,  4,  6.  and 
15  of  the  McGuire  and  Catawba  Nuclear 
Station  UFSARs  (Updated  Final  Safety 
Analysis  Reports].  The  reduced  RCS  low  flow 
reactor  trip  setpoint  and  allowable  value  will 
not  increase  the  consequences  of  the  partial 
loss  of  forced  reactor  coolant  flow  and  reactor 
coolant  pump  shaft  seizure  accidents.  In 
these  transient  reanalyses,  the  minimum 
DNBR  and  peak  primary  system  pressure 
acceptance  criteria  are  not  adversely  affected. 
Therefore,  the  proposed  changes  will  not 


involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Second  Standard 

No  component  modification,  system 
realignment,  or  change  in  operating 
procedure  will  occur  which  could  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  As  described  in  Attachment  3,  the 
proposed  increase  in  Technical  Specification 
minimum  RCS  total  flow  rate  limit  and 
revised  power/flow  tradeoff  will  not 
adversely  affect  the  steady-state  or  transient 
analyses  documented  in  Chapters  3,  4, 6,  and 
15  of  the  McGuire  and  Catawba  Nuclear 
Station  UFSARs.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  p>reviously  evaluated. 

Third  Standard 

These  amendments  will  not  involve  a 
significant  reduction  in  a  margin  of  safety.  As 
described  in  Attachment  3,  the  increase  in 
minimum  RCS  total  flow  rate  limit  and 
revised  power/flow  tradeoff  will  not 
adversely  affect  the  steady-state  or  transient 
analyses  documented  in  Chapters  3,  4,  6,  and 
15  of  the  McGuire  and  Catawba  Nuclear 
Station  UFSARs.  DNBR,  fuel  clad  intei^ty, 
reactor  vessel  integrity  and  containment 
integrity  will  not  be  adversely  affected  by  the 
propg^d  changes.  Therefore,  the  proposed 
changes  will  not  involve  any  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration,     i 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Legal  Department  (PB05E). 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North 
Carolina. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-369  and  50-370,  McGuire 
Nuclear  Station,  Units  1  and  2, 
Mecklenburg  County,  North  Carolina 

Date  of  amendment  request:  July  22, 
1998,  supplemented  by  October  22, 
1998,  January  28,  May  6  and  June  24, 
1999. 

Description  of  amendment  request:  By 
the  referenced  submittals  the  licensee 
requested  the  McGuire  Technical 
Specifications  be  changed  to  permit  the 
licensee's  planned  use  of  fuel  supplied 
by  Westinghouse,  which  has  different 
design  characteristics  from  the  fuel 
currently  in  use.  The  staff  has 
previously  published  two  Notices  of 
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Consideration  of  Issuance  of 
Amendments  and  Proposed  No 
Significant  Hazards  Consideration  of 
Issuance  of  Amendments.  The  first 
notice,  dated  December  16, 1998  (63  FR 
69338),  covers  the  submittals  dated  July 
22  and  October  22, 1998.  The  second 
notice,  dated  May  19, 1999  (64  FR 
35202),  covers  the  submittal  dated  May 
6, 1999.  The  June  24, 1999,  submittal 
actually  requested  an  amendment 
separate  from  that  described  above,  but 
nevertheless  conveyed  a  revised 
proposed  Figure  2.1.1-1,  "Reactor  Core 
Safety  Limits — Four  Loops  in 
Operation,"  superseding  what  was 
originally  proposed  in  ti^e  licensee's 
previous  submittals.  Hence  this  Notice 
only  covers  the  revised  proposed  Figure 
2.1.1-1.  The  Notices  referenced  above 
are  imaffected. 

Btuis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
considoation  for  the  Jime  24, 1999. 
submittal.  The  staff  has  reviewed  the 
licensee's  analysis,  and  has  performed 
its  own  analysis  as  follows: 

First  Standard 

No.  The  proposed  changes  to  Figure 
2.1.1-1  will  not  affect  the  safety 
function  and  will  not  involve  any 
change  to  the  design  or  operation  of  any 
plant  system  or  component.  The  revised 
Figure  2.1.1-1  restricts  reactor  coolant 
flow  to  within  previously  analyzed 
temperature  and^ressiue  conditions. 
Therefore,  no  accident  probabilities  or 
consequences  wiU  be  impacted. 

Second  Standard 

No.  The  proposed  changes  would  not 
lead  to  any  hardware  or  operating 
procedure  change.  Hence,  no  new 
equipment  iailiue  modes  or  accidents 
from  those  previously  evaluated  will  be 
created. 

Third  Standard 

No.  Margin  of  safety  is  associated 
with  confidence  in  the  design  and 
operation  of  the  plant;  specifically,  the 
ability  of  the  fission  product  barriers  to 
perform  their  design  functions  during 
and  following  an  accident  The 
proposed  changes  to  Figure  2.1.1-1  do 
not  involve  any  change  to  plant  design, 
operation  or  analysis.  Thus,  the  margin 
of  safety  previously  analyzed  and 
evaluated  is  maintained. 

Based  on  this  analysis,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied  for  the  proposed  change  to 
Figure  2.1.1-1.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:].  Murrey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  Charlotte,  North  Carolina. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Energy  Corporation.  422  South 
Church  Street.  Charlotte.  North 
Carolina. 

NRC  Section  Chief:  Richard  L.  Emch. 
Jr. 

Duice  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  June  24, 
1999. 

Description  of  amendment  request: 
The  proposed  {unendments  would 
change  die  Technical  Specifications 
(TS)  as  follows:  (l)  Revise  Figure  2.1.1- 
1.  "Reactor  Core  Safety  Limits — Four 
Loops  in  Operation."  which  defines  the 
current  limits  of  reactor  coolant  system 
(RCS)  flow  imder  different  combinations 
of  pressure  and  temperature;  (2)  revise 
Table  3.3.1-1  to  provide  values  for  the 
trip  setpoint  and  allowable  value  for 
RCS  Flow-Low;  (3)  revise  Table  3.3.1-1 
to  make  a  typographical  correction  for 
T,  the  nominal  T-average  at  Rated 
Thermal  Power.  (4)  revise  the  Actions 
associated  with  Limiting  Condition  of 
Operation  (LCO)  3.4.1  and  Table  3.4.1- 
1  to  reflect  the  updated  assumptions  for 
reactor  coolant  flow,  temperature  and 
pressure;  and  (5)  delete  Figiue  3.4.1-1, 
"RCS  Total  Flow  Rate  Versus  Rated 
Thermal  Power — Four  Loops  in 
Operation,"  since  these  requirements 
are  being  relocated  to  LCO  3.4.1  and 
Table  3.4.1-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

First  Standard 

No  component  modification,  system 
realignment,  or  change  in  operating 
procedure  will  occur  which  could  affect  the 
probability  of  any  accident  or  transient.  The 
increase  in  RCS  total  flow  rate  limit  will  not 
change  the  probability  of  actuation  of  any 
Engineered  Safety  Feature  or  other  device.  In 
order  to  provide  more  margin  in  the  core 
design  limits  and  allow  more  flexibility  for 
future  cycle-specific  core  design,  the  analyses 
that  establish  these  limits  were  reanalyzed  at 
the  proposed  TS  minimum  RCS  total  flow 
rate  limit.  The  impact  of  the  power/flow 
tradeoff  is  determined  for  each  reanalyzed 
event  either  by  qualitative  evaluation  or  by 
explicit  reanalysis. 


An  increase  in  the  Technical  Specification 
minimum  RCS  total  flow  rate  limit  and  the 
revised  power/flow  tradeoff  will  not 
adversely  affect  the  steady-state  or  transient 
analyses  documented  in  Chapters  3,  4,  6,  and 
15  of  the  McGuire  and  Catawba  Nuclear 
Station  UFSARs  (Updated  Final  Safety 
Analysis  Reports].  The  reduced  RCS  low  flow 
reactor  trip  setpoint  and  allowable  value  will 
not  increase  the  consequences  of  the  partial 
loss  of  forced  reactor  coolant  flow  and  reactor 
coolant  pump  shaft  seizure  accidents.  In 
these  transient  reanalyses,  the  minimum 
DNBR  and  peak  primary  system  pressure 
acceptance  criteria  are  not  adversely  affected. 
Therefore,  the  proposed  changes  wUl  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Second  Standard 

No  component  modification,  system 
realignment,  or  change  in  operating 
procedure  will  occur  which  could  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  As  described  in  Attachment  3,  the 
proposed  increase  in  Technical  Specification 
minimum  RCS  total  flow  rate  limit  and 
revised  power/flow  tradeoff  will  not 
adversely  affiect  the  steady-state  or  transient 
analyses  documented  in  Chapters  3,  4,  6,  and 
15  of  the  McGuire  and  Catawba  Nuclear 
Station  UFSARs.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Third  Standard 

These  amendments  will  not  involve  a 
signiflcant  reduction  in  a  margin  of  safety.  As 
described  in  Attachment  3,  the  increase  in 
minimum  RCS  total  flow  rate  limit  and 
revised  power/flow  tradeoff  will  not 
adversely  affect  the  steady-state  or  transient 
analyses  documented  in  Chapters  3,  4,  6,  and 
1 5  of  the  McGuire  and  Catawba  Nuclear 
Station  UFSARs.  DNBR,  fuel  clad  integrity, 
reactor  vessel  integrity  and  containment 
integrity  will  not  be  adversely  affected  by  the 
proposed  changes.  Therefore,  the  proposed 
changes  will  not  involve  any  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte.  9201  University  City 
Boulevard,  Charlotte.  North  Carolina. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North 
Carolina. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 
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Intergy  Operations,  Inc.  (EOI),  Docket 
.  \  OS.  50-313  and  50-368,  Arkansas 
.  \  uclear  One,  Units  1  and  2,  Pope 
( '.  ounty,  Arkansas 

Date  of  amendment  request:  July  14, 
699. 
[Description  of  amendment  request: 

'  jie  proposed  amendments  delete 
quirements  from  the  Technical 
eciflcations  to  maintain  a  Post 
cident  Sampling  System  (PASS). 

^.icensees  were  required  to  implement 

^'ASS  upgrades  as  a  result  of  NUREG- 
'37,  "Clarification  of  TMI  [Three  Mile 
and]  Action  Plan  Requirements,"  and 

latory  Guide  1.97,  Revision  3, 
strumentation  for  Light- Water- 
oled  Nuclear  Power  Plants  to  Access 

Pfant  and  Environs  Conditions  During 

9^d  Following  an  Accident." 

plementation  of  these  upgrades  were 
outcome  of  the  NRC's  lessons  learned 
m  the  accident  that  occurred  at  Three 
le  Island,  Unit  2.  EOI  has  stated  that 
e  information  obtained  using  PASS 
be  readily  obtained  through  other 
ans  or  is  of  little  use  in  the 

^sessment  and  mitigation  of  accident 

QQnditions. 
Basis  for  proposed  no  significant 

hozards  consideration  determination: 
required  by  10  CFR  50.91(a),  the 
nsee  has  provided  its  analysis  of  the 
ue  of  no  significant  hazards 
nsideration,  which  is  presented 
low: 

( 'ptehon  J — {The  Proposed  Change]  Does 
1 1nvolve  a  Significant  Increase  in  the 

bility  or  Consequences  of  an  Accident 
viously  Evaluated 

he  PASS  was  originally  designed  to 
irform  many  sampling  and  analysis 
ctions.  These  functions  were  designed 
d  intended  to  be  used  in  post  accident 
ations  and  were  put  into  place  as  a  result 
the  Three  Mile  Island  Unit  2  (TMI-2) 
ident.  The  specific  intent  of  the  PASS  was 
ti  )jprovide  a  system  that  has  the  capability  to 

itain  and  analyze  samples  of  plant  fluids 
cdntaining  potentially  high  levels  of 
r  I  iioactivity,  without  exceeding  plant 
p  E  rsonnel  radiation  exposure  limits. 
/  .1  lalytical  results  of  these  samples  would  be 
u  s  ed  largely  for  verification  purposes  in 
a  ii  ling  the  plant  staff  in  assessing  the  extent 
oHcore  damage  and  subsequent  offsite 
r  idiological  dose  projections, 
'n  the  20  years  since  the  TMI-2  accident 
the  consequential  promulgation  of  post 
ident  sampling  requirements,  operating 
erience  has  demonstrated  that  the  actual 
efits  afibrded  by  a  PASS  provide  little 
efit  to  post  accident  mitigation.  Past 
erience  has  indicated  that  there  exists  in- 
nt  instrumentation  and  methodologies 
al^ilable  in  lieu  of  a  PASS  for  collecting  and 
a  iiimilating  information  needed  to  assess 
c  3  re  damage  following  an  accident. 
F  L  rthermore,  the  implementation  of  Severe 
/  ( cident  Management  Guidance  (SAMC) 
e  1  iphasizes  accident  management  strategies 


based  on  in-plant  instruments.  These 
strategies  provide  guidance  to  the  plant  staff 
for  mitigation  and  recovery  from  a  severe 
accident.  Based  on  current  severe  accident 
management  strategies  and  guidelines,  it  is 
determined  that  the  PASS  provides  no 
benefit  to  the  plant  staff  in  coping  with  an 
accident.  The  use  of  the  PASS  may  be 
counter  productive  to  plant  operations  since 
its  operation  will  divert  resources  away  from' 
accident  management,  the  sample  results 
may  be  ambiguous  and  may  be 
misinterpreted,  and  the  use  of  PASS  may 
restrict  personnel  movements  in  certain  areas 
of  the  plant  while  resulting  in  additional 
fission  product  release  points  outside  the 
containment. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishijig  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  Additionally,  preliminary 
discussions  with  the  State  of  Arkansas  have 
indicated  that  the  elimination  of  the  PASS 
will  not  adversely  impact  actions  taken  by 
the  State  during  an  emergency  event.  The 
elimination  of  the  PASS  will  not  prevent  an 
accident  management  strategy  that  meets  the 
initial  intent  of  the  post-TMI-2  [accident] 
guidance  through  the  use  of  the  SAMGs.  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  PARs  [protective  action 
recommendations). 

Therefore,  the  elimination  of  PASS 
requirements  of  the  ANO-l  and  ANC)-2 
[Arkansas  Nuclear  One,  Unit  1  and  Unit  2] 
Technical  Specifications  (TS)  and  subsequent 
requested  relief  from  the  requirements  of 
NUREG-0737  and  Regulatory  Guide  1.97, 
Revision  3,  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

Criterion  2 — [The  Proposed  Change]  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated 

The  relief  from  PASS  related  NUREG-0737 
and  Regulatory  Guide  1.97  requirements  in 
addition  to  the  proposed  TS  changes  will  not 
result  in  any  failure  mode  not  previously 
analyzed.  The  PASS  was  intended  to  allow 
for  verification  of  the  extent  of  reactor  core 
damage  and  also  to  provide  an  input  to 
offsite  dose  projection  calculations.  The 
PASS  is  not  considered  an  accident 
precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 


Criterion  3 — [The  Proposed  Change]  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety 

-    The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety  at  ANO-l  and  ANO- 
2.  Non-PASS  methodologies  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 

'PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  nor  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Enterg)' 
Operations,  Inc.  has  determined  that  the 
requested  change  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville.  Arkansas 
72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Winston  and  Strawn, 
1400  L  Street,  NW..  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315,  Donald  C.  Cook 
Nuclear  Plant,  Unit  1,  Berrien  County, 
Michigan. 

Date  of  amendment  requests: 
December  3, 1998. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS) 
3/4.7.7,  "Sealed  Source 
Contamination,"  and  the  associated 
bases  to  address  testing  requirements  for 
fission  detectors.  The  proposed  changes 
would  provide  consistency  between  die 
unit  1  and  Unit  2  TS  requirements  and 
writh  NUREG-0452,  "Standard 
Technical  Specifications.". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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Criterion  1 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  clarify  testing 
requirements  for  fission  detectors.  When  the 
fission  detectors  are  tested  for  surface 
contamination,  they  do  not  interfere  with 
plant  equipment  and  they  do  not  affect  plant 
operation.  The  detectors  are  not  assumed  to 
initiate  an  accident:  therefore,  the  probability 
of  an  accident  previously  evaluated  is  not 
changed. 

Conducting  tests  prior  to  using  a  new 
fission  detector  provides  assurance  that 
intake  limits  will  not  be  exceeded.  There  is 
no  change  to  the  nuclear  material  contained 
in  the  detector.  The  fission  detectors  are  not 
used  to  mitigate  the  consequences  of 
postulated  accidents.. Therefore,  the 
consequences  of  an  accident  remain  the  same 
as  previously  evaluated. 

Therefore,  it  is  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 

Does  the  change  create  the  possibility  of  a 
new  or  different  type  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  affect  the 
design  or  operation  of  systems,  structures,  or 
components  in  the  plant.  There  are  no 
changes  to  piarameters  governing  plant 
operation,  and  no  new  or  different  types  of 
equipment  will  be  installed.  Therefore,  it  is 
concluded  that  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Criterion  3 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  do  not  introduce 
new  equipment,  equipment  modifications,  or 
new  or  different  modes  of  plant  operation. 
These  changes  do  not  affect  the  operational 
characteristics  of  any  equipment  or  systems. 

Therefore,  it  is  concluded  that  these 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Conclusion 

In  summary,  based  upon  the  above 
evaluation,  the  Licensee  has  concluded  that 
these  changes  involve  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 


Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 
NRC  Section  Chief:  Qaudia  M.  Craig. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company,  Dockets  Nos.  50- 
277  and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Units  Nos.  2  and  3,  York 
County,  Pennsylvania 

Date  of  application  for  amendments: 
March  29, 1999. 

Description  of  amendment  request: 
The  proposed  amendments  woiQd 
revise  Technical  Specification 
Surveillance  Requirement  3.9.1.1  and 
the  associated  Bases  3.9.1  to  delete  the 
requirement  for  the  refuel  platform  fuel 
grapple  fully  retracted  position 
interlock. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  change  removes  a  redundant  interlock 
and  will  not  impact  the  functionality  of 
associated  interlocks.  The  removal  of  the 
"refuel  platform  fuel  grapple  fully  retracted 
position"  refueling  interlock  will  not  affect 
the  ability  of  the  remaining  refueling 
interlocks  to  produce  a  rod  block  during  fuel 
moves.  The  administrative  controls  in  place 
do  not  allow  control  rod  withdrawals  while 
fuel  is  being  moved  or  fuel  movement  while 
rods  are  withdrawn.  The  fuel  grapple  full  up 
interlock  is  a  redundant  and  diverse  interlock 
and  its  removal  has  no  impact  on  plant 
safety.  The  interlock's  intent,  to  provide  a 
backup  to  the  load  sensor,  is  not  required 
since  the  setpoint  is  currently  low  enough  to 
provide  adequate  protection  therefore  not 
significantly  increasing  the  probability  of  an 
accident  previously  evaluated. 

The  refiieling  interlocks  are  not  used  to 
prevent  or  to  mitigate  the  fuel  handling 
accident  as  discussed  in  the  PBAPS  [Peach 
Bottom  Atomic  Power  Station),  Units  2  and 
3,  UFSAR  [Updated  Final  Safety  Analysis 
Report],  Section  14.6.4  ("Refueling 
Accident").  The  "refuel  platform  fuel  grapple 
fully  retracted  position"  interlock  and  the 
"refiiel  platform  fuel  grapple,  fuel  loaded" 
interlock  both  provide  rod  blocks  during  fuel 
movement  over  the  core.  Additionally,  the 
refueling  interlocks  are  not  assumed  as  an 
initial  condition  in  the  control  rod  drop 
accident  as  discussed  in  the  PBAPS,  UFSAR, 
Section  14.6.2  ("Control  Rod  Drop 
Accident").  The  control  rod  drop  accident  is 
only  analyzed  when  the  reactor  is  critical  and 
not  during  refueling  operations. 

The  refueling  interlocks  associated  with 
the  refueling  platform  provide  rod  blocks  to 
ensure  that  control  rods  can  not  be 
withdrawn  when  fuel  is  being  moved  over 


the  core  (PBAPS,  Units  2  and  3,  UFSAR 
Section  14.5.3.3,  "Control  Rod  Removal  Error 
During  Refueling").  They  are  also  used  to 
prevent  refueling  bridge  motion  towards  the 
core  if  a  control  rod  is  withdrawn  during  fuel 
movements  (PBAPS,  Units  2  and  3,  UFSAR 
Section  14.5.3.4,  "Fuel  Assembly  Insertion  ' 
Error  During  Refueling").  These  interlocks 
prevent  the  possibility  of  an  inadvertent 
criticality  during  refueling.  However, 
removal  of  the  "refuel  platform  fuel  grapple 
fully  retracted  position"  interlock,  which  is 
a  redundant  and  diverse  interlock,  will  not 
prevent  the  remaining  interlocks  from 
performing  their  intended  safety  functions. 
The  refueling  interlocks  are  active  with  the 
mode  switch  in  refuel,  and  are  only  designed 
to  reinforce  administrative  procedures  for 
moving  fuel.  Therefore,  the  proposed  TS 
changes  will  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  fuel  or  core  loading  characteristics  are 
not  altered  by  the  removal  of  this  interlock. 
The  dose  resulting  from  a  potential  control 
rod  withdrawal  or  fuel  bundle  error  event  is 
not  increased  as  a  result  of  eliminating  this 
redundant  and  diverse  interlock.  Therefore, 
the  removal  of  the  "refuel  platform  fuel 
grapple  hilly  retracted  position"  interlock 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  refueling  interlocks  are  not  accident 
initiators.  Nor  will  any  new  failure  mode  be 
introduced  by  the  removal  of  the  "refuel 
platform  fuel  grapple  fully  retracted  , 

position"  interlock.  The  interlocks  are  used 
to  reinforce  administrative  controls  which 
prevent  fuel  movement  over  the  core  with 
control  rods  withdrawn  and  preclude 
withdrawal  of  control  rods  when  the  fuel  is 
being  moved  over  the  core.  The  interlock  for 
ensuring  the  fuel  grapple  is  fully  up,  is  a 
redundant  and  diverse  interlock  since  a  load 
sensor  determines  if  the  main  hoist  is  loaded 
with  a  fuel  bundle.  This  redundant  and 
diverse  interlock  prevents  the  withdrawal  of 
a  control  rod  while  moving  fuel  during 
refueling.  The  setpoint  is  low  enough  to 
ensure  a  rod  block  will  be  received  if  the 
main  hoist  is  being  used  to  move  fuel  over 
the  core  and  to  prevent  movement  of  the 
refueling  bridge.  The  remaining  refueling 
interlocks,  in  combination  with  the  refueling 
procedures,  will  still  prevent  an  inadvertent 
cciticality  during  refueling  operations.  Fuel 
handling  procedures  require  that  interlocks 
be  verified  by  observing  the  rod  withdraw 
permissive  light  in  this  control  room,  and  by 
monitoring  the  rod  block  interlock  light  on 
the  refuel  bridge.  Therefore,  the  proposed  TS 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

This  change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  "refuel 
platform  fuel  grapple  fully  retracted 
position"  interlock  is  redundant  and  diverse 
to  the  "refuel  platform  fuel  grapple,  fuel 
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1(  i  ided"  interlock  on  the  main  hoist.  The 
o  J  ler  two  hoists  on  the  bridge  have  the  fuel 
U  X  ded  interlock  but  do  not  have  the  backup 
fi  1 1  up  position  interlock.  The  maigin  of 
» L  ety  of  the  refueling  interlocks  will  not  be 
simificantly  reduced  by  this  change  since 
n  ijundant  interlocks  are  not  required  (this  a 
n  Jdsafety-related  function)  and  the  original 
ji !  Ufication  for  using  it,  a  high  load  weight 
s*  !l  point,  is  no  longer  applicable.  The  system 
o )  isists  of  a  single  channel,  and  no  current 
d  »ign  basis  for  using  redundant  and  diverse 
ii  ilerlocks  to  provide  the  rod  block. 
Additionally,  the  Reactor  Manual  Control 
S  i^tem  will  not  be  affected  by  this  change. 
T  [^  system's  ability  to  provide  a  rod  block 
lot  affected  by  this  change. 


e  NRC  staff  has  reviewed  the 
nsee's  analysis  and,  based  on  this 
ew,  it  appears  that  the  three 
dards  of  10  CFR  50.92(c)  are 
sfied.  Therefore,  the  NRC  staff 
plr^iposes  to  determine  that  the 
amendment  request  involves  no 
ficant  hazards  consideration. 
cal  Public  Document  Room 
ation:  Government  Publications 
ion,  State  Library  of  Pennsylvania, 
GIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
immonwealth  Avenue,  Box  1601, 
isburg,  PA  17105. 
ttomey  for  Licensee:  ].  W.  Durham, 
Sti,  Esquire,  Sr.  V.P.  and  General 

el,  PECO  Energy  Company,  2301 
I  irket  Street,  Philadelphia,  PA  19101. 
VRC  Section  Chief:  James  W.  Clifford. 

T  Authority  of  the  State  of  New 
Y^rk,  Docket  No.  50-333,  fames  A. 
■Patrick  Nuclear  Power  Plant, 
fgo  County.  New  York 

te  of  amendment  request:  April  5, 
9 

'scription  of  amendment  request: 
proposed  changes  would  revise 
pendix  A  (Section  6.1)  and  Appendix 
_  ^Section  7.1)  of  the  James  A. 
FiizPatrick  Technical  Specifications. 
T|:^e  proposed  changes  would  remove 
th«  position  title  of  General  Manager 
firnm  these  sections  and  would  state  that 
ifjlihe  Site  Executive  Officer  (SEO)  is 
unavailable,  he  will  delegate  his 
r^^onsibilities  to  another  staff  member, 
id  jwriting.  In  addition  the  position  title 
of  Resident  Manager,  used  in  Apendix 
B,  Section  7.1,  would  be  replaced  by 
site  Executive  Officer. 

I  Basis  for  proposed  no  significant 
hakards  consideration  determination: 
Abj  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
c(  i:  isideratidn,  which  is  presented 
b<)  ow: 

C  lonsistent  with  the  criteria  of  10  CFR 
5( .  }2,  the  proposed  application  is  judged  to 
in  V  olve  no  signiBcant  hazards  based  on  the 
fo  owing  information: 


(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed? 

Response:  The  proposed  changes  to 
Appendix  A  (Section  6.1)  and  Appendix  B 
(Section  7.1)  are  administrative  in  nature  in 
that  they  do  not  change  the  intent  of  the 
Technical  Specifications.  If  the  SEO  is 
unavailable,  he  will  still  delegate  his 
responsibilities  to  a  qualified  personnel 
member,  such  as  the  Plant  Manager  or  one  of 
the  General  Managers.  These  changes  can  not 
cause  an  accident  or  contribute  to  the 
probability  or  consequences  of  one. 

The  replacement  of  the  position  title  of 
Resident  Manager  with  Site  Executive  Officer 
in  Appendix  B,  Section  7.1,  was  already 
approved  by  the  NRC  in  Amendment  228» 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response:  The  proposed  changes  to 
Appendix  A  (Section  6.1)  and  Appendix  B 
(Section  7.1)  are  administrative  in  nature  as 
they  do  not  affect  the  function  of  plant 
equipment  or  the  way  the  equipment 
operates.  The  changes  do  not  change  the 
intent  of  the  current  TS,  in  that  if  the  SEO 
is  unavailable,  he  will  delegate  his 
responsibilities  to  another  personnel  member 
such  as  the  Plant  Manager  or  one  of  the 
Genera]  Managers.  Appendix  A  (Section  6.1) 
and  Appendix  B  (Section  7.1)  are  being 
revised  to  eliminate  the  need  for  future  TS 
changes  to  these  sections  resulting  solely 
fixDm  the  creation  of  new  or  revised 
management  positions  (such  as  the  Plant 
Manager),  title  changes  to  the  position  of 
General  Manager,  or  a  change  to  the  number 
of  General  Managers.  These  types  of 
organizational  changes  will  be  evaluated 
using  the  criteria  of  10  CFR  50.59. 

The  replacement  of  the  position  title  of 
Resident  Manager  with  Site  Executive  Officer 
in  Appendix  B,  Section  7.1,  was  already 
approved  by  the  NRC  in  Amendment  228. 

Therefore,  the  proposed  license 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  The  proposed  changes  to 
Appendix  A  (Section  6.1)  and  Appendix  B 
(Section  7.1)  are  administrative  changes 
associated  with  the  delegation  of  the  SEO's 
responsibilities  when  he  is  unavailable. 
These  changes  do  not  change  the  intent  of  the 
current  TS,  in  that  in  the  SEO's  absence,  he 
will  still  delegate  his  responsibilities  to  other 
personnel  members  such  as  the  Plant 
Manager  or  General  Managers. 

The  replacement  of  the  position  title  of 
Resident  Manager  with  Site  Executive  Officer 
in  Appendix  B,  Section  7.1.  was  already 
approved  by  the  NRC  in  Amendment  228. 

"Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to' 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey,  1633  Broadway,  New  York.  New 
York  10019. 

NRC  Section  Chief:  S.  Singh  Bajwa. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
Fit7.Patrick  Nuclear  Powtr  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  June  22, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  by  changes 
to  the  Pressiu«  and  Temperature  (P-T) 
limits.  As  part  of  this  proposed  change 
the  licensee  is  proposing  to  add  separate 
bottom  head  ciuves  Abh  and  Bbh  for  in- 
service  hydrostatic  and  leak  tests  and 
non-nuclear  heatup  and  cooldown. 
respectively.  In  addition,  a  non-beltline 
curve  (i.e..  Anb)  for  in-service 
hydrostatic  and  leak  tests  is  being 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the    - 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  it  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  to  the  P-T  curves  are  being 
proposed  to  preclude  brittle  fi^cture  of  RPV 
[Reactor  Pressure  Vessel]  materials  for  up  to 
32  EFPY  [effective  full-power  years).  In 
addition  to  the  P-T  curve  for  up  to  32  EFPY. 
a  P-T  curve  has  been  prepared  for  exposures 
up  to  24  EFPY  to  shorten  outage  time  for 
startups  conducted  prior  to  reaching  this 
exposure.  Safety  margins  specified  in  10  CFR 
50,  Appendix  G  and  Appendix  G  to  Section 
XI  of  the  ASME  [American  Society  of 
Mechanical  Engineers  Boiler  and  Pressure 
Vessel  Code]  will  continue  to  be  met  for  each 
of  these  curves.  Therefore,  there  is  not  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  RPV,  as  part  of  the  reactor  coolant 
system,  provides  a  barrier  to  the  release  of 
reactor  coolant.  Operation  in  accordance 
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with  the  proposed  amendment  will  preclude 
brittle  ftacture  of  the  RPV  consistent  with 
current  requirements,  and  consequently,  does 
not  significantly  increase  the  consequences 
of  an  accident  previously  evaluated. 

Based  on  the  above,  operation  of  the 
FitzPatrick  plant  in  accordance  with  the 
proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  any 
physical  alterations  to  plant  configurations  or 
introduce  any  new  accident  precursors 
which  could  initiate  a  new  or  different  kind 
of  accident.  The  proposed  change  does  not 
affect  the  intended  function  of  the  RPV  nor 
does  it  affect  the  operation  of  the  RPV  in  a 
way  which  would  create  a  new  or  different 
kind  of  accident.  The  changes  to  the  P-T 
curves  are  being  proposed  to  preclude  brittle 
fracture  of  RPV  materials  for  up  to  32  EFPY. 
Safety  margins  specified  in  10  CFR  50, 
Appendix  G  and  Appendix  G  to  Section  XI 
of  the  ASME  Code  will  continue  to  be  met. 
Therefore,  operation  of  the  FitzPatrick  plant 
in  accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
difiisrent  kind  of  accident  bom  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safiety. 

The  existing  FitzPatrick  P-T  curves  were 
developed  using  safety  margins  for  brittle 
fracture  found  in  10  CFR  50  Appendix  G.  The 
proposed  FitzPatrick  P-T  curves,  which  are 
valid  for  up  to  32  EFPY  of  operation,  were 
also  developed  using  safety  margins  for 
brittle  fracture  found  in  10  CFR  50  Appendix 
G.  Based  on  this,  operation  of  the  FitzPatrick 
plant  in  accordance  with  the  proposed 
amendment  will  continue  to  preclude  brittle 
fracture  of  the  RPV  materials  during  in- 
service  hydrostatic  and  leak  tests,  non- 
nuclear  heatup  and  cooldown,  and  core 
critical  operation  without  a  significant 
reduction  in  a  margin  of  safety.  Therefore, 
operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  amendment 
mil  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Docwnents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey,  1633  Broadway,  New  York.  New 
York  10019. 

NRC  Section  Chief:  S.  Singh  Bajwa. 


Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County.  New  Jersey 

Date  of  amendment  request:  July  2, 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
relocate  the  requirements  fi'om 
Technical  Specification  3/4.3.4, 
"Instrumentation,  Turbine  Overspeed 
Protection,"  and  the  associated  bases  to 
licensee-controlled  documents  in 
accordemce  with  Generic  Letter  95—10, 
"Relocation  of  Selected  Technical 
Specifications  Requirements  Related  to 
Instrumentation." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  requested  amendments  will  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Relocation  of  the  affected 
Technical  Specification  sections  and  their 
Bases  to  the  Salem  UFSAR  [Updated  Final 
Safety  Analysis  Report]  will  have  no  affect  on 
the  probability  that  any  accident  will  occur. 
Additionally,  the  consequences  of  an 
accident  will  not  be  affected  because  the 
Turbine  Overspeed  Protection  system  will 
continue  to  be  utilized  in  the  same  manner 
as  before.  No  impact  on  the  plant  response 
to  accidents  will  be  created. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  &t)m  any 
previously  evaluated. 

The  proposed  amendments  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  No  new  accident  causal 
mechanisms  will  be  created  as  a  result  of  the 
relocation  of  the  Turbine  Overspeed 
Protection  system  Technical  Specification 
requirements  and  their  Bases  to  the  Salem 
UFSAR.  Plant  operation  will  not  be  affect  by 
the  proposed  amendments  and  no  new 
failure  modes  will  be  created. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  amendments  will  not 
involve  a  reduction  in  the  margin  of  safety. 
Relocation  of  the  affected  Technical 
Specification  requirements  to  the  Salem 
UFSAR  is  consistent  with  NUREG  1431, 
Standard  Technical  Specifications — 
Westinghouse  Plants  which  do  not  include 
Technical  Specification  requirements  for  the 
Turbine  Overspeed  Protection  system.  The 
proposed  amendments  are  consistent  with 
the  NRC  philosophy  of  encouraging  utilities 
to  propose  amendments  that  ai'e  consistent 
with  NUREG  1431. 

Based  on  the  above,  the  proposed  changes 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Attomey/or7icensee:  Jeffrie  J.  Keenan. 
Esquire,  Nuclear  Business  Unit — ^N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
I.nnHnn  County,  Connecticut 

Date  of  amendment  request:  July  16, 
1999. 

Description  of  amendment  request: 
Proposed  Technical  Specifications  (TS) 
change  to  increase  the  action 
requirement  time  to  be  in  Mode  3  if  the 
temperature  of  the  ultimate  heat  sink 
(UHS)  exceeds  the  TS  limit  of  75  "F.  The 
increased  time  will  only  apply  if  the 
UHS  temperatxue  is  between  75  and  77 
°F.  The  Bases  for  the  associated  TS  will 
also  be  revised. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  will  allow  plant 
operation  to  continue  for  an  additional  12 
hours  with  tlie  temperature  of  the  Ultimate 
Heat  Sink  (UHS)  up  to  2  °F  above  the 
Technical  Specification  limit  of  75  °F.  This 
increase  in  UHS  temperature  will  not  affect 
the  normal  operation  of  the  plant  to  the 
extent  which  would  make  any  accident  more 
likely  to  occur.  In  addition,  there  exists 
adequate  margin  in  the  safety  systems  and 
heat  exchangers  to  assure  the  safety  functions 
are  met  at  the  higher  temperature.  An 
evaluation  has  confirmed  that  safe  shutdown 
will  be  achieved  and  maintained  for  a  loss  of 
coolant  accident  (LOCA)  with  a  loss  of 
normal  power  (LNP)  and  a  single  active 
failure  with  a  UHS  water  temperature  as  high 
as  77  °F. 

The  proposed  changes  will  have  no 
adverse  effect  on  plant  operation,  or  the 
availability  or  operation  of  any  accident 
mitigation  equipment.  The  plant  response  to 
the  design  basis  accidents  will  not  change.  In 
addition,  the  proposed  changes  can  not  cause 
an  accident.  Therefore,  there  will  be  no 
significemt  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
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2.  Create  the  possibility  of  a  new  or 

( I  fferent  kind  of  accident  from  any  accident 
] )  eviously  evaluated. 
The  proposed  changes  will  allow  plant 

<  I  )eration  to  continue  for  an  additional  12 

I I  )urs  with  the  temperature  of  the  UHS  up  to 
; :  °F  above  the  Technical  Specification  limit 

<  I  75  °F.  This  will  not  alter  the  plant 

c  (infiguration  (no  new  or  different  type  of 
(1  [uipment  will  be  installed)  or  require  any 

III  !w  or  unusual  operator  actions.  The 

1 1  oposed  changes  will  not  alter  the  way  any 
i  t  ructure,  system,  or  component  functions 
{ 1  id  will  not  significantly  alter  the  manner  in 
iki  bich  the  plant  is  operated.  There  will  be  no 
i  (  verse  effect  on  plant  operation  or  accident 
1 3  itigation  equipment.  The  proposed  changes 
( ii  I  not  introduce  any  new  failure  modes. 

I  i  so,  the  response  of  the  plant  and  the 
( ij  aerators  following  these  accidents  is 

I I  laffected  by  the  changes.  In  addition,  the 
I HS  is  not  an  accident  initiator.  Therefore, 
the  proposed  changes  will  not  create  the 

J  M  )ssibility  of  a  new  or  diHierent  kind  of 
i  ( cident  from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
I Q  argin  of  safety. 

The  proposed  changes  will  allow  plant 
( ]  >eration  to  continue  for  an  additional  12 

I II  lurs  with  the  temperature  of  the  UHS  up  to 
:  'F  above  the  Technical  Specification  limit 
( I  75  °F.  Evaluations  have  been  performed 

1  /  lich  demonstrate  that  the  safety  systems 
I II  ive  adequate  margin  to  ensure  their  safety 
f  L  nctions  can  be  met  with  a  UHS  temperature 
cl  77  "F.  In  addition,  safe  shutdown 
c  i  pability  has  been  demonstrated  for  a  UHS 
\  f  iter  temperature  as  high  as  77  °F. 

The  proposed  changes  will  have  no 
8  (  verse  effect  on  plant  operation  or 
e  t  uipment  important  to  safety.  The  plant 
r  e  sponse  to  the  design  basis  accidents  will 

I  ( it  change  and  the  accident  mitigation 
c  c  uipment  will  continue  to  function  as 
s  s  sumed  in  the  design  basis  accident 
ar  alysis.  Therefore,  there  will  be  no 

s  i  ;nificant  reduction  in  a  ma]<gin  of  safety. 

The  NRC  staff  has  reviewed  the 
1 II  :ensee's  analysis  and,  based  on  this 
I B  view,  it  appears  that  the  three 
sjtfandards  of  10  CFR  50.92(c)  are 
sfatisfied.  Therefore,  the  NRC  staff 
[  1  oposes  to  determine  that  the 
a  I  aendment  request  involves  no 
i  i  ^ificant  hazards  consideration. 

Local  Public  Document  Room 

I I  cation:  Learning  Resources  Center, 
T  'hree  Rivers  Community-Technical 
(IcUege,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
V^aterford  Library,  ATTN:  Vince 

J  J  liano,  49  Rope  Ferry  Road.  Waterford, 
Q(  mnecticut. 

Attorney  for  licensee:  Lillian  M. 
C  :i  loco,  Esq.,  Senior  Nuclear  Counsel, 
^  I  jrtheast  Utilities  Service  Compeiny, 
P.D.  Box  270,  Hartford,  Connecticut. 

NRC  Section  Chief:  James  W.  Clifford. 


PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company,  Docket  No.  50- 
278,  Peach  Bottom  Atomic  Power 
Station,  Unit  No.  3,  York  County. 
Pennsylvania 

Date  of  application  for  amendment: 
July  12, 1999. 

Description  of  amendment  request: 
The  proposed  change  will  revise 
Technical  Specifications  .(TSs)  TS 
2.1.1.2,  "Reactor  Core  [Safety  Limits] 
SLs,"  and  Section  5.6.5,  "Core 
Operating  Limits  Report."  These 
Sections  will  be  revised  to:  (1) 
Incorporate  revised  Safety  limit 
Minimum  Critical  Power  Ratios 
(SLMCPRs)  due  to  the  use  of  a  cycle- 
specific  analysis  performed  by  General 
Electric  Nuclear  Energy  (GENE)  for 
Peach  Bottom  Atomic  Power  Station, 
Unit  3.  (PBAPS,  Unit  3)  Cycle  13,  (2) 
delete  previously  added  footnotes 
which  are  no  longer  necessary,  and  (3) 
update  a  reference  contained  in  TS 
5.6.5.b.2  which  doctunents  an  anal)rtical 
method  used  to  determine  the  core 
operating  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the  ~ 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  derivation  of  the  cycle  specific 
SLMCPRs  for  incorporation  into  the  TS,  and 
its  use  to  determine  cycle  specific  thermal 
limits,  has  been  performed  using  the 
methodology  discussed  in  "General  Electric 
Standard  Application  for  Reactor  Fuel," 
NEDE-24011-P-A-13,  and  U.S.  Supplement, 
NEDE-24011-P-A-13-US.  August  1996.  and 
Amendment  25.  Amendment  25  was 
approved  by  the  NRC  in  a  March  11,  1999 
safety  evaluation  report.  This  change  in 
SLMCPRs  cannot  increase  the  probability  or 
severity  of  an  accident. 

The  basis  of  the  SLMCPR  calculation  is  to 
ensure  that  greater  than  99.9%  of  all  fuel  rods 
in  the  core  avoid  transition  boiling  if  the 
limit  is  not  violated.  The  new  SLMCPRs 
preserve  the  existing  margin  to  transition 
boiling  and  fuel  damage  in  the  event  of  a 
postulated  accident.  The  fuel  licensing 
acceptance  criteria  for  the  SLMCPR 
calculation  apply  to  PBAPS,  Unit  3,  Cycle  13  . 
in  the  same  manner  as  they  have  applied 
previously.  The  probability  of  fuel  damage  is 
not  increased.  Therefore,  the  proposed  TS 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

In  addition  to  the  change  to  the  SLMCPR, 
the  footnotes  to  TS  2.1.1.2  and  TS  5.6.5.b.l 
are  being  deleted.  The  footnote  associated 


with  TS  2.1.1.2  was  originally  included  to 
ensure  that  the  SLMCPR  value  was  only 
applicable  for  the  identified  cycle.  The 
footnote  was  added  to  TS  5.6.5.b.l  because 
Amendment  25  and  the  R-factor  calculation 
methodology  were  not  yet  NRC  approved. 
Amendment  25  and  the  R-factor  methodology 
have  subsequently  been  approved.  Therefore, 
these  footnotes  are  no  longer  necessary.  The 
footnotes  were  for  information  only,  and 
have  no  impact  on  the  design  or  operation  of 
the  plant.  The  deletion  of  the  footnotes 
associated  with  TS  2.1.1.2  and  TS  5.6.5.b.l 
is  an  administrative  change  t^at  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Revision  1  ARTS/MELLLA  (Maximum 
Extended  Load  Line  Limit  and  ARTS 
Improvement  Program  Analysis  for  Peach 
Bottom  Atomic  Power  Station  Unit  2  and  3,| 
analysis  contained  in  TS  S.6.5.b.2  is  being 
updated  to  a  Revision  2  analysis,  lu  ivD.aa 
changes  that  were  previously  approved  by 
the  NRC  as  documented  in  the  safety 
evaluation  report  dated  August  10,  i994 
(Amendment  No.  192  for  PBAPS,  Unit  2). 
This  is  an  administrative  change  which  will 
ensure  that  the  references  contained  in  the 
PBAPS  Technical  Specifications  are  accurate 
and  consistent  with  other  licensing 
documents.  No  technical  changes  are 
occurring  which  have  not  been  previously 
approved  by  the  NRC.  Therefore,  this  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  SLMCPR  is  a  TS  numerical  value, 
designed  to  ensure  that  transition  boiling 
does  not  occur  in  99.9%  of  all  fuel  rods  in 
the  core  during  the  limiting  postulated 
accident.  The  new  SLMCPRs  are  calculated 
using  NRC  approved  methodology  discussed 
in  "General  Electric  Standard  Application  for 
Reactor  Fuel."  NEDE-24011-P-A-13 
(GESTAR-U).  and  U.S.  Supplement,  NEDE- 
24011-P-A-13-US,  August  1996,  and 
Amendment  25.  The  SLMCPR  is  not  an 
accident  initiator,  and  its  revision  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Additionally,  this  proposed  change  will 
delete  footnotes  contained  in  TS  2.1.1.2  and 
TS  5.6.5. b.l  as  the  result  of  the  NRC  approval 
of  analysis  associated  with  Amendment  25 
and  the  R-factor  methodology.  The  proposed 
change  also  updates  the  .ARTS/MELLL\ 
analysis  contained  in  TS  5.6.5.b.2.  This 
revision  contains  information  which  was 
previously  approved  by  the  NRC.  Therefore, 
the  deletion  of  the  footnotes  associated  with 
TS  2.1.1.2  and  TS  5.6.5.b.l.  and  the  updating 
of  the  reference  contained  in  TS  5.6.5. b. 2  are 
administrative  changes  that  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  ftx)m  any  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  mai^in  of  safety. 

There  is  no  significant  reduction  in  the 
margin  of  safety  previously  approved  by  the 
NRC  as  a  result  of:  (1)  the  proposed  changes 
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to  the  SLMCPRs,  (2)  the  proposed  change 
that  will  delete  the  footnotes  to  TS  2.1.1.2 
and  TS  5.6.5.b.l,  and  (3)  updating  the 
reference  to  the  ARTS/MELLLA  analysis 
contained  in  TS  5.6.5.b.2.  The  new  SLMCPRs 
are  calculated  usuig  methodology  discussed 
in  "General  Electric  Standard  Application  for 
Reactor  Fuel."  NEDE-24011^-A-13 
(GESTAR-n),  and  U.S.  Supplement,  NEDE- 
24011-P-A-ia-US,  August  1996.  and 
Amendment  25.  The  fuel  licensing 
acceptance  criteria  for  the  calculation  of  the 
SLMCPR  apply  to  PBAPS.  Unit  3  Cycle  13  in 
the  same  manner  as  they  have  applied 
previously.  The  SLMCPRs  ensure  that  greater 
than  99.9%  of  all  fuel  rods  in  the  core  will 
avoid  transition  boiling  if  the  limit  is  not 
violated  when  all  uncertainties  are 
considered,  thereby  preserving  the  fiiel 
cladding  integrity.  Therefore,  the  proposed 
TS  changes  will  not  involve  a  significant 
reduction  in  the  margin  of  safiety  previously 
approved  by  the  NRC. 

Additionally,  the  proposed  changes  that 
delete  the  footnotes  to  TS  2.1.1.2  and  TS 
5.6.5.b.l.  and  update  the  revision  to  the 
ARTS/MELLLA  analysis  contained  in  TS 
5.6.5.b.2,  are  administrative  changes  that  ¥fi\l 
not  significantly  reduce  the  margin  of  safety 
previously  approved  by  the  NRC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Hanisburg,  PA  17105. 

Attorney  for  Licensee:].  W.  Durham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia,  PA  19101. 

NRC  Section  Chief:  James  W.  Clifford. 

Rochester  Gas  and  Electric  Ck)rporation, 
Docket  No.  50-244.  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  amendment  request:  Jime  28, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Improved  Technical  Specifications 
(ITS)  associated  with  the  Reactor 
Coolant  System  (RCS)  Leakage  Detection 
Instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 


not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  changes  add 
further  requirements  for  redundancy  and  a 
requirement  to  perform  either  an  RCS  water 
inventory  balance  or  analyses  of  tontainment 
atmosphere  grab  samples  once  within  12 
hours  and  every  12  hours  thereafter  when  the 
particulate  containment  atmosphere 
radioactivity  monitor  is  unavailable  while  in 
Modes  1,  2,  3,  and  4.  This  does  not  increase 
the  probability  of  an  accident  previously 
evaluated  since  the  compensatory  actions  are 
either  a  calculation  utilizing  installed 
indication  or  the  measurement  of  a  sample 
drawn  downstream  from  the  containment 
atmosphere  sample  isolation  valves  and  are 
of  themselves  not  an  accident  initiator.  The 
proposed  compensatory  actions  are  based  on 
the  NUREG-1431  guidance  and  the  proposed 
frequencies  are  more  conservative,  which 
gives  a  higher  assurance  that  the  RCS  leakage 
rate  can  be  adequately  monitored. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  is  not 
significantly  increased. 

2.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  difiierent 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
add  further  requirements  for  redundancy  and 
the  proposed  change  for  compensatory 
actions  when  the  particulate  containment 
atmosphere  radioactivity  monitor  is 
inoperable  does  not  of  itself  involve  a 
physical  alteration  of  the  plant  (ie.  no  new 
or  diflferent  type  of  equipment  will  be  added 
to  perform  the  required  actions)  or  changes 
in  the  methods  governing  normal  plant 
operation.  The  changes  only  involve 
implementing  currently  approved  alternate 
methods  to  determine  the  RCS  leak  rate  on 
an  increased  frequency.  Therefore,  the 
possibility  for  a  new  or  different  kind  of 
accident  fit>m  any  accident  previously 
evaluated  is  not  created. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  only 
add  conservatism  in  the  number  of  required 
RCS  leakage  detection  instrumentation  and 
add  more  conservative  compensatory  actions 
that  are  to  be  taken  when  the  containment 
atmosphere  particulate  radioactivity  monitor 
is  inoperable.  The  compensatory  actions  are 
based  on  the  guidance  of  NUREG-1431. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  preceding 
information,  it  has  been  determined  that 
the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or 
involve  a  significant  reduction  in  a 
margin  of  safety.  Therefore,  it  is 
concluded  that  the  proposed  changes 
meets  the  requirements  of  10  CFR 
50.92(c)  and  do  not  involve  a  significant 
hazards  consideration. 


Local  Public  Document  Room 
Location:  Rochester  Public  Library,  115 
South  Avenjie,  Rochester,  New  York 
14610 

Attomey/or/icensee:  Nicholas  S. 
Reynolds,  Winston  &  Strawn,  1400  L 
Street,  NW,  Washington.  DC  20005. 

NRC  Section  Chief:  S.  Singh  Bajwa. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County. 
California 

Date  of  amendment  requests: 
September  10. 1998  (PCN-496),  as 
supplemented  July  19. 1999. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
modify  the  Technical  Specifications  for 
the  San  Onofre  Nuclear  Generating 
Station  (SONGS)  Units  2  and  3  to  delete 
the  requirements  for  equipment  used  to 
control  hydrogen  in  the  containment 
structure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  focility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

The  containment  hydrogen  control  system 
is  currently  classified  as  an  engineered  safety 
feature  that  serves  as  the  combustible  gas 
control  system  in  the  containment.  The 
hydrogen  control  system  is  composed  of  a 
hydrogen  recombiner  subsystem  and  a 
hydrogen  purge  subsystem.  Hydrogen  control 
subs3rstem  components  are  not  considered  to 
be  accident  initiators. 

Therefore,  this  change  does  not  increase 
the  probability  of  an  accident  previously 
evaluated. 

The  hydrogen  control  system  is  provided 
to  ensure  that  the  hydrogen  concentration  is 
maintained  below  the  flammability  limit  of 
4%  so  that  containment  integrity  is  not 
challenged  following  a  design  basis  Loss  Of 
Coolant  Accident  (LOCA).  Existing  analysis 
show[s]  that  the  hydrogen  concentration  will 
not  reach  the  flammability  limit  of  4%  for  at 
least  13.5  days  after  a  design  basis  LOCA. 
The  time  available  will  be  extended  to  over 
30  days  using  more  realistic  hydrogen 
generation  rates.  The  containment  peak 
pressure  will  remain  below  the  San  Onofre 
Nuclear  Generating  Station  Units  2  and  3 
(SONGS  2  &  3)  contaiiunent  design  pressure 
of  60  psig  [pounds  per  square  inch  gauge] 
during  this  time.  Beyond  30  days,  hydrogen 
concentration  may  reach  the  flammability 
limit.  However,  containment  failure  due  to 
hydrogen  combustion  is  unlikely  based  on 
the  results  of  the  SONGS  2  &  3  IPE  [indvidual 
plant  examination]  study.  The  detailed 
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NGS  2  &  3-specific  containment  integrity 
"ysis  indicates  that  containment  rupture 
sure  is  approximately  139  psig  vrith  95% 
dence.  Therefore,  this  change  does  not 
the  consequences  of  accidents 
viously  evaluated. 

emoval  of  the  existing  requirements  for 
ogen  control  will  eliminate  the 
ergency  Operating  Instruction  (EOI)  steps 
f6t  hydrogen  control  and  hence  simplify  the 
EOIs.  This  would  have  a  positive  impact  on 
public  health  risk  by  reducing  the  probability 
of  joperator  error  during  potential  accidents 
hence  reduce  the  core  damage  frequency, 
proposed  in  this  change  request,  these 
iges  will  allow  the  operators  to  address 
all'  hydrogen  control  issues  as  part  of  the 
proposed  Accident  Management  Guidelines 
w  l^ich  cover  operator  actions  at  long  time 
les  following  accidents, 
moval  of  the  existing  requirements  for 
hUlrogen  control  will  eliminate  the  EOI  steps 
t(  (nitiate  the  containment  hydrogen  purge. 
T  [is  will  result  in  a  lower  probability  of  a 
ft  iled  open  containment  purge  valve. 
Cpeisequently,  the  offsite  doses  would  be 
reduced  due  to  the  reduction  of  the 
p  "vbability  of  a  failed-open  containment 
[e  valve.  The  changes  described  in  this 
[uest  result  in  a  "risk  positive"  change. 
"  lerefore,  this  change  does  not  involve  a 
ificant  increase  in  the  probability  or 
ccjihsequences  of  any  accident  previously 
et^uated. 

!.  Will  operation  of  the  facility  in 
ordance  with  this  proposed  change  create 
possibility  of  a  new  or  different  kind  of 
acaident  from  any  accident  previously 
efiluated? 
esponse:  No 
fhis  proposed  change  does  not  change  the 
d^iign  or  configuration  of  the  plant  beyond 
the  hydrogen  control  system.  Hydrogen 
gc  deration  following  a  design  basis  LOCA 
been  evaluated  in  accordance  with 
latory  requirements.  E)eletion  of  the 
gen  control  system  from  the  Technical 
Specifications  does  not  alter  the  hydrogen 
gei^eration  processes  post-LOCA.  The 
cd^sideration  of  hydrogen  generation  will  no 
;er  be  included  in  the  design  basis  of 
"GS  2  &  3.  Therefore,  this  change  does 
create  the  possibility  of  a  new  or  different 
d  of  accident  from  tmy  previously 
evaluated. 

.  Will  operation  of  the  facility  in 
rdance  with  this  proposed  change 
Ive  a  significant  reduction  in  a  margin  of 
ty? 

esponse:  No 

he  changes  described  in  this  change 
est  result  in  a  "risk  positive"  change, 
oval  of  the  existing  requirement  for  a 
gen  control  system  will,  by  eliminating 
thb  EOI  steps  for  hydrogen  control,  result  in 
lo  Iter  operator  error  probabilities. 
El  iinination  of  the  EOI  steps  to  initiate  the 
ccritainment  hydrogen  purge  will  result  in  a 
lo  bi  er  probability  of  a  failed-open 
ccr  tainment  purge  valve,  resulting  in  lower 
lai  ;e  early  release  probabilities. 

1  herefore,  this  change  involves  an  increase 
in  !  afety,  not  a  reduction  in  a  margin  of 
sa  fi  ity. 

'  "he  NRC  staff  has  reviewed  the 
liif usee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  Irvine,  California  92713. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770. 

NRC  Section  Chief:  Stephen  Dembek. 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al..  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant. 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  April  13, 
1999. 

Description  of  amendment  request: 
Southern  Nuclear  Operating  Company 
(SNC)  proposes  to  revise  the  Vogtle 
Electric  Generating  Plant  (VEGP)  Unit  1 
and  Unit  2  Technical  Specifications 
(TS)  Limiting  Condition  for  Operation 
(LCO)  Applicability  LCO  3.0.4  and 
Surveillance  Requirement  (SR) 
Applicabihty  SR  3.0.4.  The  proposed 
changes  would  update  the  versions  of 
LCO  3.0.4  and  SR  3.0.4  that  appear  in 
the  existing  VEGP  TS  to  be  consistent 
with  the  versions  of  LCO  3.0.4  and  SR 
3.0.4  as  they  appear  in  Revision  1  to 
NUREG-1431.  The  proposed  change 
would  add  the  words  "or  that  are  part 
of  a  shutdown  of  the  unit,"  to  LCO  3.0.4 
to  allow  reactor  shutdowns  that  are  not 
necessarily  required  by  other  TS 
Required  Actions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  change  has  impact  on 
what  equipment  is  required  to  be  OPERABLE 
or  demonstrated  OPERABLE  via  surveillance 
prior  to  unit  shutdowns  or  entry  into  MODES 
5  and  6.  This  change  could  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated  if  applied  without 
consideration  to  all  applicable  transitions. 
However,  as  part  of  the  change,  an  evaluation 
is  attached  in  the  form  of  a  matrix  that 
identities  those  specifications  to  which  LCO 
3.0.4  and  SR  3.0.4  must  continue  to  apply. 
Therefore,  only  those  specifications  that  do 
not  impact  safety  for  these  plant  conditions 
are  afforded  this  relaxation.  As  such,  there  is 
no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  as  this  assessment  has  been 


performed  and  documented  with  the 
submittal. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  proposed  change  administratively 
changes  when  equipment  is  required  to  be 
OPERABLE  or  demonstrated  OPERABLE  via 
surveillance  prior  to  unit  shutdown  or  entry 
into  MODES  5  and  6.  However,  as  no  changes 
in  equipment  function  or  operation  are 
included,  there  is  no  increase  in  the 
probability  of  a  new  or  different  kind  of 
accident  from  those  previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  proposed  change  has  impact  on 
what  equipment  is  required  to  be  OPERABLE 
or  demonstrated  OPERABLE  via  surveillance 
prior  to  unit  shutdown  or  entry  into  MODES 
5  and  6.  This  change  could  impact  the 
margin  of  safety  of  some  accidents  if  applied 
without  consideration  to  all  applicable 
transitions.  However,  as  part  of  the  change, 
an  evaluation  is  attached  in  the  form  of  a 
matrix,  that  identifies  those  specifications  to 
which  LCO  3.D.4  and  SR  3.0.4  must  continue 
to  apply.  Therefore,  only  those  specifications 
that  do  not  impact  safety  for  these  plant 
conditions,  which  includes  any  impact  on 
margin  of  safety  are  aj^rded  this  relaxation. 
As  such,  there  is  no  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro.  Georgia. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200.  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Southern  Nuclear  Operating  Company, 
Inc..  et  al..  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  April  28, 
1999. 

Description  of  amendment  request: 
The  amendments  revise  Vogtle's 
licensing  basis  to  allow  the  licensee  to 
establish  contairunent  hydrogen 
monitoring  within  90  minutes  of 
initiation  of  a  safety  injection  following 
a  loss-of-coolant  accident,  compared  to 
the  ciurent  30  minutes  requirement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


43780 


Federal  Register /Vol.  64.  No.  154 /Wednesday,  August  11,  1999 /Notices 


consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accbrdance 
with  the  proposed  amendment  would  not 
involve  a  significant  inc^ase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Contaiiunent  hydrogen  concentration  is  not 
an  input  parameter  to  the  FSAR  Chapter  15 
accident  analyses  for  a  loss  of  reactor  or 
secondary  coolant  accidents:  nor  is  it  used  as 
an  initial  assumption  for  the  containment 
response  analysis.  Control  room  operators 
use  the  containment  hydrogen  monitors  to 
establish  hydrogen  control  measures  should 
it  become  necessary.  However,  the  actions 
required  to  establish  containment  hydrogen 
monitoring  are  a  distraction  for  the  operators 
from  more  important  tasks  during  the  early 
phases  of  an  accident.  Hydrogen  production 
occurs  over  a  long  period  and  a  signiflcant 
accumulation  is  not  «xp«rtRH  for  Knvenil 
hours  into  the  event.  This  function  is  more 
appropriately  included  as  a  part  of  the  long- 
term  core  damage  assessment  process.  The 
one-hour  extension  will  have  a  positive 
impact  on  the  ability  of  the  operators  to 
concentrate  on  their  more  immediate  actions 
while  having  no  negative  impact  on  the  long- 
tenn  assessment  eSbrts.  Therefore,  the 
proposed  license  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Operation  of  the  containment  hydrogen 
monitors  is  not  an  initiator  of  any  design 
basis  accident.  Control  room  operators  use 
the  containment  hydrogen  monitors 
following  a  LOCA  to  establish  hydrogen 
control  measures  should  it  become  necessary. 
Accurate  indication  of  containment  hydrogen 
concentration  is  needed  prior  to  initiating 
recombiner  operation  or  containment  venting 
and  for  long-term  core  damage  assessment. 
The  proposed  license  amendment  would  not 
eliminate  the  requirement  to  establish 
hydrogen  monitoring,  but  would  permit  it  to 
be  delayed  until  those  actions  required  to 
diagnose  the  event  and  verify  proper 
operation  of  essential  safety  equipment  have 
been  completed.  The  one-hour  extension 
maintains  the  requirement  to  establish 
hydrogen  monitoring  well  before  calculated 
conditions  inside  the  containment  indicate 
any  need  to  initiate  hydrogen  control 
measures.  Therefore,  the  proposed  license 
amendment  will  not  create  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  need  to  establish  hydrogen  control 
measures  will  not  be  present  within  the  first 
90  minutes  following  a  LOCA  since  there 
will  not  be  significant  hydrogen 
accumulation.  By  extending  the  time  allowed 
to  establish  containment  hydrogen 
monitoring,  the  operators  can  remain  focused 
on  the  actions  necessary  to  assess  and 


mitigate  the  accident  before  redirecting  their 
attention  to  long-term  recovery  actions.  The 
one-hour  extension  maintains  the 
requirement  to  establish  hydrogen 
monitoring  well  before  calculated  conditions 
inside  the  containment  indicate  any  need  to 
initiate  hydrogen  control  measures. 
Therefore,  the  proposed  license  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety,  but  will  instead  result  in  an 
overall  enhancement  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  considwation. 

Local  Public  Document  Room 
location:  Burke  Coimty  Public  Library, 
412  Foiuth  Street,  Waynesboro,  Georgia. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street.  NE.,  Atlanta,  Georgia. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al..  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  May  18, 
1999. 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Surveillance  Reqtiirements  (SRs)  3.8.1.3 
and  3.8.1.13  to  reduce  the  loading 
reqtiirements  for  the  diesel  generators 
(DGs).  Presently,  SR  3.8.1.3  requires  that 
the  eIGs  be  loaded  and  operated  for 
greater  than  or  equal  to  60  minutes 
between  6800  kW  and  7000  kW  at  least 
once  every  31  days.  The  proposed 
change  would  revise  the  lower  end  of 
the  load  band  in  SR  3.8.1.3  to  6500  kW 
from  6800  kW.  Revised  SR  3.8.1.3 
would  require  that  the  E)Gs  be  loaded 
and  operated  for  greater  than  or  equal  to 
60  minutes  at  a  load  greater  than  or 
equal  to  6500  kW  and  less  than  or  equal 
to  7000  kW  at  least  once  every  31  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  change  affects  only  the 
DG  loading  requirements  (kW  and  kVAR) 
specified  in  SRs  3.8.1.3  and  3.8.1.13.  These 
loading  requirements  have  no  impact  on  or 
relationship  to  the  probability  of  any  of  the 
initiating  events  assumed.for  the  accidents 


previously  evaluated.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  of  any 
accident  previously  evaluated.  Furthermore, 
since  the  proposed  loading  requirements 
bound  the  maximum  expected  loading  for  the 
DGs.  SRs  3.8.1.3  and  3.8.1.13  will  continue 
to  demonstrate  that  the  DGs  are  capable  of 
performing  their  safety  function.  Since  the 
proposed  change  does  not  adversely  afiect 
the  capability  of  the  DGs  to  perform  their 
safety  function,  the  outcomes  of  the  accidents 
previously  evaluated  (i.e.,  radiological 
consequences)  vriU.  not  be  afiiected. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
consequences  of  any  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

No.  The  proposal  change  affects  only  the 
DG  loading  requirements  (kVV  and  kVAR) 
specified  in  SRs  3.8.1.3  and  3.8.1.13.  The 
proposed  change  will  not  introduce  any  new 
equipment  or  create  new  failure  modes  for 
existing  equipment.  Other  than  the  reduced 
loading  requirements  for  the  DGs,  the 
proposed  change  will  not  affect  or  otherwise 
alter  plant  operation.  The  DGs  will  remain 
capable  of  performing  their  safety  function. 
No  other  safety  related  or  important  to  safety 
equipment  will  be  affected  by  the  proposed 
change.  Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  proposed  change  reduces  the 
loading  requirements  of  SRs  3.8.1.3  and 
3.8.1.13.  With  one  exception,  the  new 
loading  requirements  are  consistent  with  the 
latest  regulatory  guidance  found  in 
Regulatory  Guide  (RG)  1.9,  Revision  3, 
"Selection,  Design,  and  Qualification  of 
Diesel-Generator  Units  Used  as  Standby 
(Onsite)  Electric  Power  Systems  at  Nuclear 
Power  Plants,"  July  1993.  The  one  exception 
to  RG  1.9,  the  loadiing  requirements  for  the 
2-hour  portion  of  the  endurance  and  margin 
test  (SR  3.8.1.13),  will  require  testing  at  loads 
in  excess  of  105  percent  of  the  maximum 
expected  load  as  opposed  to  105  percent  of 
the  continuous  duty  rating.  Testing  for  at 
least  2  hours  at  105  percent  of  the  maximum 
expected  load  will  continue  to  demonstrate 
adequate  margin,  and  it  will  reduce  wear  and 
tear  on  the  DGs  due  to  testing.  Reduction  in 
wear  and  tear  should  inherently  increase  the 
reliability  of  the  DGs.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Foiuth  Street.  Waynesboro.  Georgia. 
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Attorney  for  licensee:  Mr.  Arthur  H. 
imby,  Troutman  Sanders, 
itionsBank  Plaza,  Suite  5200,  600 
•sachtree  Street,  NE.,  Atlanta,  Georgia. 
NRC  Section  Chief:  Richeird  L.  Emch, 

mnessee  Valley  Authority,  Docket 
J  y  OS.  50-327  and  50-328,  Sequoyah 
1  \  uclear  Plant,  Units  1  and  2,  Hamilton 
( 1  ounty,  Tennessee 

Date  of  application  for  amendments: 
J  line  24,  1999  (TS  99-05) 

Brief  description  of  amendments:  The 
I  itoposed  amendments  would  change 
t  lie  Sequoyah  Units  1  and  2  Technical 
i  ipecification  (TS)  requirements  by 
( ^ariiying  and  changing  the  surveillance 
I  aquirements  for  the  ice  weight  in  the 
i  ^  condenser  baskets.  This  request  is  a 
1  ^d-plant  change  for  all  Westinghouse- 
^signed  ice  condenser  plants  and  will 
incorporated  into  the  Improved 
dard  Technical  Specifications 

TSs),  if  approved. 

Basis  for  proposed  no  significant 

zards  consideration  determination: 
required  by  10  CFR  50.91(a), 

nnessee  Valley  Authority,  the 

ensee,  has  provided  its  analysis  of  the 

ue  of  no  significant  hazards 

nsideration,  which  is  presented 

low: 

.  The  proposed  amendment  does  not 
olve  a  significant  increase  in  the 
bability  or  consequences  of  an  accident 
pjipviously  evaluated. 

he  proposed  TS  amendments  discussed 
ow  cannot  increase  the  probability  of 
:urrence  of  any  analyzed  accident  because 
y  are  not  the  result  or  cause  of  any 
ysicai  modification  to  the  ice  condenser 
ctures,  and  for  the  current  design  of  the 
i^^  condenser,  there  is  no  correlation 
ween  any  credible  failure  and  the 
ii  litiation  of  any  previously  analyzed 
ident. 

egarding  the  consequences  of  analyzed 
idents,  the  proposed  amendment  provides 
consistency  with  the  ISTSs  by:  (1) 
uiring  the  actions  if  one  or  more  ice 
cbhdenser  ice  baskets  are  determined  to 

4igh  below  the  minimum  specified  value  to 
b^made  a  part  of  the  TS  surveillance 
n!<|uirement  (SR)  instead  of  being  located  in 
the  bases,  and  (2)  relocating  the  ice  basket 
selection  methodology  into  the  bases.  This 
ejikures  consistent  interpretation  of  the 
n  i^uirements  of  the  TS  in  accordance  with 
"  ISTSs.  The  clarification  of  the  response 
uired  if  one  or  more  ice  baskets  in  a  given 
are  determined  to  be  underweight 
ures  sufficient  ice  is  maintained  in  each 
to  prevent  early  meltout  in  a  local  zone 
owing  a  design  basis  accident  (DBA)  and 
t)  lit  the  required  overall  ice  weight  is 
n^intained  in  the  ice  condensser.  The 
n  I  ocation  of  the  ice  basket  selection 
n  iithodology  to  the  bases  does  not  result  in 
ai  I  f  change  to  the  intent  or  implementation 

his  portion  of  the  TSs  since  plant 
p  'I  >cedures  ensure  the  requirements  of  the 


bases  of  the  TSs  are  correctly  implemented. 
Additionally,  the  clarification  that  the  weight 
requirement  is  applicable  to  the  beginning  of 
the  cycle  does  not  change  the  present  intent 
of  the  TS,  but  ensures  there  is  no  confusion, 
since  the  weight  at  the  end  of  the  operating 
cycle  may  be  less  than  that  speciHed  in  the 
SR  due  to  sublimation.  This  does  not  result 
in  a  change  to  the  intent  or  implementation 
of  the  TS  since  a  sublimation  allowance  was 
provided  in  the  original  SR  weight 
requirement.  These  clarifications  do  not 
result  in  any  [effect]  on  plant  equipment  or 
operation  and  the  actions  taken  during  the 
implementation  of  the  revised  TS  will  be  the 
same  as  prior  to  the  revision.  Therefore,  the 
clarification  of  these  requirements  will  not 
increase  the  consequences  of  any  accident 
previously  evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

The  inclusion  of  the  action  required  for  an 
underweight  ice  basket  in  the  TS  SR,  instead 
of  in  the  bases  of  the  TS,  provides  for  the 
consistent  interpretation  of  the  requirement. 
The  clarification  of  the  res(>onse  required  if 
one  or  more  ice  baskets  in  a  given  bay  are 
determined  to  be  underweight  ensures 
sufficient  ice  is  maintained  in  each  bay  to 
prevent  early  meltout  in  a  local  zone 
following  a  DBA  and  that  the  required  overall 
ice  weight  is  maintained  in  the  ice 
condenser.  The  relocation  of  the  ice  basket 
selection  methodology  to  the  bases  does  not 
result  in  any  change  to  the  intent  or 
implementation  otthis  portion  of  the  TSs 
since  plant  procedures  ensure  the 
requirements  of  the  bases  of  the  TSs  are 
correctiy  implemented.  Additionally,  the 
clarification  that  the  weight  requirement  is 
applicable  to  the  beginning  of  the  cycle  does 
not  change  the  present  intent  of  the  TS,  but 
ensures  there  is  no  confusion,  since  the 
weight  at  the  end  of  the  operating  cycle  may 
be  less  than  that  specified  in  the  SR  due  to 
sublimation.  This  does  not  result  in  a  change 
to  the  intent  or  implementation  of  the  TS 
since  a  sublimation  allowance  was  provided 
in  the  original  SR  weight  requirement.  The 
operation,  design  and  maintenance  of  the  ice 
condenser  and  its  associated  equipment  will 
not  change  as  a  result  of  these  clarifications. 
Therefore,  the  implementation  of  these 
clarifications  will  not  create  the  possibility  of 
accidents  or  equipment  malfunctions  of  a 
new  or  different  kind  from  any  previously 
evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  allows  for  the 
consistent  interpretation  of  the  required 
actions  if  an  ice  basket  is  determined  to 
weigh  less  than  the  required  minimum.  The 
inclusion  of  these  actions  in  the  TS  SR 
instead  of  in  the  TS  bases  assures  the  correct 
actions  will  be  taken  as  intended  by  the  TSs. 
The  clarification  of  the  response  required  if 
one  or  more  ice  baskets  in  a  given  bay  are 
determined  to  be  underweight  ensures 
sufficient  ice  is  maintained  in  each  bay  to 
prevent  early  meltout  in  a  local  zone 
following  a  DBA  and  that  the  required  overall 
ice  weight  is  maintained  in  the  ice 


condenser.  The  relocation  of  the  ice  basket 
selection  methodology  to  the  bases  does  not 
result  in  any  change  to  the  intent  or 
implementation  of  this  portion  of  the  TSs 
since  plant  procedures  ensure  the 
requirements  of  the  bases  of  the  TSs  are 
correctly  implemented.  Additionally,  the 
clarification  that  the  weight  requirement  is 
applicable  to  the  beginning  of  the  cycle  does 
.not  change  the  present  intent  of  the  TS,  but 
ensures  there  is  no  confusion,  since  the 
weight  at  the  end  of  the  operating  cycle  may 
be  less  than  that  specified  in  the  SR  due  to 
sublimation.  This  does  not  result  in  a  change 
to  the  intent  or  implementation  of  the  TS 
since  a  sublimation  allowance  was  provided 
in  the  original  SR  weight  requirement.  The 
proposed  clarifications  do  not  result  in  or 
have  any  (effect)  on  the  operation,  design,  or 
maintenance  of  any  plant  equipment.  Thus 
the  design  limits  for  the  continued  safe 
function  of  the  containment  structure 
following  a  DBA  are  no!  e.xceeded  due  to  this 
change;  therefore,  the  proposed  amendment 
does  not  involve  a  reduction  in  a  miu;gin  of 
safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Sheri  R.  Peterson. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County,  Tennessee 

Date  of  amendment  request:  Jime  25, 
1999  (TS  99-004). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Watts  Bar  Nuclear  Plant  Unit  1 
Technical  Specifications  (TS)  and 
associated  TS  Bases  for  Limiting 
Condition  for  Operation  (LCO)  3.7.1, 
Main  Steam  Safety  Valves,  to  provide  a 
new  requirement  to  reduce  die  Power 
Range  Neutron  Flux-High  reactor  trip 
setpoints  when  two  or  more  main  steam 
safety  valves  (MSSVs)  per  steam 
generator  are  inoperable.  This  proposal 
is  based  on  a  generic  change  developed 
by  the  Westinghouse  Owners  Group 
(WOG),  TSTF-235,  Revision  1.  which 
has  been  approved  bv  the  NRC  staff. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  TS  LCO  3.7.1 
requires  a  reduction  of  the  Power  Range 
Neutron  Flux-High  reactor  trip  setpoints  to  a 
corresponding  power  level  depending  on  the 
number  of  inoperable  MSSVs.  The  change  is 
baaed  on  and  consistent  with  an  industry 
sponsored  change  (TSTF-235,  Revision  1) 
which  has  been  reviewed  and  accepted  by 
the  NRC  staff. 

Although  plant  procedures  currently 
require  resetting  the  high  flux  trip,  it  is  not 
a  TS  requirement  The  proposed  amendment 
will  provide  a  more  appropriate  barrier  to 
prevent  the  plant  from  being  operated  under 
a  non-conservative  technical  specification 
action  statement  in  a  region  where  multiple 
inoperable  MSSVs  coincident  with  a 
reactivity  insertion  event  such  as  an 
inadvertent  rod  cluster  control  assembly 
(RCXIA)  bank  withdrawal  could  result  in 
overpressurization  of  the  secondary  system. 

No  change  is  made  in  the  probability  of 
initiating  accident,  i.e.,  RCCA  bank 
withdrawal,  and  by  requiring  the  reactor  trip 
setpoint  reduction,  a  potential  mismatch 
between  core  power  and  turbine  load  without 
sufficient  steam  relief  capacity  is  eliminated. 
Therefore,  the  change  requested  by  this 
amendment  actually  decreases  the 
consequences  of  an  accident  previously 
evaluated  (without  credit  for  procedure 
actions  to  reduce  the  trip  setpoints). 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

Without  crediting  existing  plant 
procedures,  the  addition  of  the  proposed  TS 
change  prevents  the  plant  from  being 
operated  in  a  region  where  an 
overpressunzation  of  the  main  steam  system 
is  postulated  to  potentially  occur.  The 
proposed  change  assures  that  the  existing 
FSAR  [Final  Safety  Analysis  Evaluation 
Report]  accident  analysis  remains  bounding 
for  events  that  challenge  the  relieving 
capacity  of  the  MSSVs.  Since  the  addition  of 
the  TS  action  adds  a  more  appropriate 
administrative  barrier  to  prevent  operation  in 
an  undesired  region  and  because  the  change 
is  bounded  by  the  current  accident  analysis 
described  in  the  FSAR.  a  new  or  different 
kind  of  accident  has  not  been  created  as  a 
result  of  this  license  amendment. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  TS  change  eliminates  a  non- 
conservative  TS  action  to  prevent  the  plant 
&t>m  being  operated  in  a  region  where  an 
overpressurization  of  the  main  steam  system 
is  postulated  to  potentially  occur.  Since  the 
addition  of  the  TS  action  adds  a  more 
effective  administrative  barrier  to  prevent 
operation  in  an  undesired  region  and  because 
the  change  is  bounded  by  the  existing  FSAR 
accident  analysis,  the  margin  of  safety  has 
actually  increased  for  the  proposed  change. 
For  these  reasons,  the  proposed  amendment 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street,  Chattanooga, 
TN  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Sunmiit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Sheri  R.  Peterson. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-^82,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  July  8, 
1999. 

Description  of  amendment  request: 
The  amendment  request  proposes  to 
increase  the  allowable  values  for  the 
engineered  safety  features  actuation 
system  (ESFAS)  loss-of-power  4  kV 
undervoltage  trips  in  the  current 
Technical  Specifications  (TSs)  Table 
3.3-4  (functional  units  8.a  and  B.b)  and 
in  Surveillance  Requirement  (SR) 
3.3.5.3  of  the  improved  TSs.  The  word 
"nominal"  is  also  being  added  to 
describe  the  trip  setpoint  in  SR  3.3.5.3 
and  in  the  Bases  of  the  improved  TSs. 
The  improved  TSs  were  issued  in 
Amendment  123  dated  March  31, 1999, 
but  have  not  yet  been  implemented. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  staff  has  reviewed 
the  licensee's  analysis  against  the 
standards  of  10  CFR  50.92(c).  The  NRC 
staffs  review  is  presented  below. 

1 .  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  reactor  protection  system 
performance  will  remain  within  the 
bounds  of  the  previously  performed 
accident  analysis.  The  protection 
systems  will  continue  to  function  in  a 
manner  consistent  with  the  plant  design 
basis.  The  proposed  changes  will  not 
affect  any  of  the  analysis  assimiptions 
for  any  of  the  accidents  previously 
evaluated.  The  proposed  changes  will 
not  affect  the  probability  of  any  event 
initiators  nor  will  the  proposed  changes 
affect  the  ability  of  any  safety  related 
equipment  to  perform  its  intended 
function.  There  is  no  change  to  the 
technical  specification  trip  setpoints; 


therefore,  there  is  no  degradation  in  the 
performance  of  nor  an  increase  in  the 
number  of  challenges  imposed  on  safety 
related  equipment  assimied  to  function 
diuing  an  accident  situation  and  be  no 
change  to  normal  plant  operating 
parameters  or  accident  mitigation 
capabilities.  The  allowable  values  and 
the  trip  setpoints  in  the  protection 
system  proposed  to  be  changed  are  not 
initiators  of  accidents  previously 
evaluated. 

Based  on  the  above  evaluation,  these 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

There  are  no  changes  in  the  method 
by  which  any  safety  related  plant 
system  performs  its  safety  function.  The 
normal  manner  of  plant  operation 
remains  unchanged  because  the 
methodology  to  determine  the  allowable 
value  and  the  trip  setpoints  remains 
unchanged.  The  increase  in  allowable 
value  for  the  trip  setpoints  still  provides 
margin  between  the  nominal  trip 
setpoint  and  allowable  value  while 
taking  into  accoimt  worst  case  4.16  kV 
Class  IE  system  (NB)  bus  voltages  that 
could  be  possible  during  steady  state 
loss-of-coolant  accident  (LOCA) 
conditions.  The  change  in  allowable 
value  for  the  undervoltage  protection 
functions  does  not  impact  the  systems 
capability  to: 

a.  Trip  the  4.16  kV  preferred  normal 
and  alternate  bus  feeder  breakers  to 
remove  the  deficient  power  source  to 
protect  the  Class  IE  equipment  from 
damage; 

b.  Sned  all  loads  from  the  bus  except 
the  Class  IE  480  Vac  load  centers  and 
centrifugal  charging  pumps  to  prepare 
the  buses  for  re-energization  by  the  load 
shedder  and  emergency  load  sequencer 
(LSELS);  and 

c.  Generate  a  emergency  diesel 
generator  (EDG)  start  signal. 

No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or 
limiting  single  failures  are  introduced  as 
a  result  of  the  proposed  changes.  The 
allowable  values  and  the  trip  setpoints 
in  the  protection  system  proposed  to  be 
changed  are  not  initiators  of  accidents. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  si^iificant  reduction  in  a 
margin  of  safety. 

The  undervoltage  protection  functions 
are  to: 
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i«  Trip  the  4.16  kV  preferred  normal 
and  alternate  bus  feeder  breakers  to 
reipove  the  deficient  power  source  to 
protect  the  Class  IE  equipment  from 
daiiaee; 

bi  Sned  all  loads  from  the  bus  except 
the  Class  IE  480  Vac  load  centers  and 
iigal  charging  pumps  to  prepare 
}uses  for  re-enetgization  by  the  load 
ider  and  emergency  load  sequencer 
~  5);  and 

I  Generate  a  EDG  start  signal, 
'le  proposed  changes  do  not  affect 
I  acceptance  criteria  for  any  analyzed 
eveht  nor  is  there  a  change  in  the  safety 
analysis  limit.  There  will  be  no  effect  on 
the  manner  in  which  safety  limits  or 
en^neered  safety  features  actuation 
sy^m  settings  are  determined  nor  will 
thete  be  any  affect  on  those  plant 
syi  iems  necessary  to  assure  the 
accomplishment  of  the  above  protection 
fui^qtions.  Therefore,  there  will  not  be  a 
si^iificant  reduction  in  a  margin  of 
salaty. 

B  ised  on  this  review,  it  appears  that 
th0  Uiree  standards  of  10  CFR  50.92(c) 
satisfied.  Therefore,  the  NRC  staff 
soses  to  determine  that  the 
indment  request  involves  no 
simificant  hazards  consideration. 

Xpca7  Public  Document  Room 
loaitions:  Emporia  State  University, 
Wmiam  Allen  White  Library,  1200 
Cofiunercial  Street,  Emporia,  Kansas 
66«)1  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

J^omey  for  licensee:  Jay  Silberg,  Esq., 
SheW,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street.  N.W.,  Washington,  D.C. 
20087. 
I^C  Section  Chief:  Stephen  Dembek. 

Pretiously  PidiUshed  Notice  of  . 
Conrideration  of  Issuance  of 
Aiwidinent  to  Facility  Operating 
LiiWaes,  Propoaed  No  Si^dficant 
HaUiTds  Consideration  Determination, 
Aniq  OnMitimity  for  a  Hearing 

^  Gneel:  Nuclear  Operating 
oration.  Docket  No.  50-482,  Wolf 
tk  Generating  Station,  Coffey 
nty,  Kansas 

ite  of  amendment  request:  June  30, 

Hef  description  of  amendment:  The 
posed  amendment  would  revise 
lical  Specification  (TS)  3/4.7.5  of 
the  current  TSs  by  adding  a  temporary 
action  statement  that  would  allow  the 
plaht  to  operate  for  up  to  12  hours  with 
an  itdet  temperature  up  to  but  less  than 

'  of  individual  notice  in  Federal 
;  Jidy  15, 1999  (64  FR  38221). 
ipiration  date  of  individual  notice: 
Au^st  16, 1999. 

1  Public  Document  Room 
lotions:  Emporia  State  University, 


William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  L,aw  Library,  Topeka,  Kansas  66621. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since -publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regidations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determina'tion  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Carolina  Power  &  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
February  26, 1999 

Brief  description  of  amendment:  This 
amendment  changes  the  Table  Notations 
for  Technical  Specification  (TS)  Table 
3.3-4,  "Engineered  Safety  Featiues 
Actuation  System  Instrumentation  Trip 
Setpoints."  Specifically,  the  time 


=? 


constants  used  in  the  lead-lag  controller 
for  Steam  Line  Pressiue — Low  (Table 
item  l.e)  and  in  the  rate-lag  controller 
for  Negative  Steam  Line  Pressure  Rate — 
High  (Table  item  4.e)  have  been  revised. 

Date  of  issuance:  July  28, 1999. 

Effective  date:  July  28. 1999. 

Amendment  No.:  89. 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  24, 1999  (64  FR  14280). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  28. 1999.         « 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station.  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
October  2, 1998,  as  supplemented 
November  20, 1998,  December  21, 1998. 
and  May  13. 1999. 

Brief  description  of  amendments:  The 
amendments  revised  the  Updated  Final 
Safety  Analysis  Report  related  to  an 
unreviewed  safety  question  regarding 
the  use  of  a  small  amount  of 
containment  overpressure  to  ensure 
sufficient  net  positive  suction  head  for 
the  reactor  building  spray  and  low 
pressiue  injection  piunps  during  the 
post  loss  of  coolant  accident 
recirculation  phase. 

Date  of  Issuance:  ]uly  19. 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
Mathin  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1 — 305;  Unit 
2—305;  Unit  3—305. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  Amendments 
revised  the  Updated  Final  Safety 
Analysis  Report. 

Date  of  initial  notice  in  Fedeni 
Register:  June  16,  1999  (64  FR  32288). 

Ilie  November  20. 1998,  December 
21, 1998,  and  May  13, 1999.  letters 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  October  2, 
1998,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination.  ' 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  19,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
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West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant,  Unit  3.  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
May  28, 1998. 

Brief  description  of  amendment: 
Changes  the  Crystal  River  Unit  3  (CR- 
3)  licensing  bases  to  incorporate  Generic 
Letter  87-11,  "Relaxation  in  Arbitrary 
Intermediate  Pipe  Rupture 
Requirements."  and  NUREG/CR-2913, 
"Two-Phase  Jet  Loads,"  as  part  of  the 
licensing  basis  for  CR-3. 

Date  of  issuance:  ]\jly  27, 1999. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  incorporated  into  the 
Final  Safety  Analysis  Report  at  the  time 
of  its  next  update. 

Amendment  No.:  181. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  approves  changes  to  the 
Final  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
EflgistBr  July  15, 1998  (63  FR  38200). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  27, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Costal  River,  Florida 
34428. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  Coimty,  Nebraska 

Date  of  amendment  request:  March  1, 
1999,  as  supplemented  by  letters  dated 
March  10, 1999.  June  8, 1999,  and  Jime 
23, 1999. 

Brief  description  of  amendment:  The 
amendment  changes  the  Cooper  Nuclear 
Station  Technical  Specifications  to 
revise  the  calibration  frequency  of  the 
reactor  recirculation  flow  transmitters 
from  once  every  184  days  to  once  every 
*18  months. 

Date  of  issuance:  Jvly  26, 1999. 

Effective  date:  July  26, 1999.  to  be 
implemented  within  30  days. 

Amendment  No.:  179. 

Facility  Operating  License  No.  DPR- 
46:  Amendment  revised  the  Technical 
Specifications.  ^. 

Date  of  initial  notice  in  Federal 
Register  April  7, 1999  (64  FR  17027) 
The  March  10,  June  8,  and  June  23, 
1999,  letters  provided  additional 
clarifying  information  and  updated  TS 
pages.  This  information  was  within  the 
scope  of  the  original  Federal  Register 
notice  and  did  not  change  the  staff's 
initial  proposed  no  significant  hazards 
consideration  determination. 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  26, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Memorial  Library, 
1810  Courthouse  Avenue,  Auburn,  NE 
68305. 

Omaha  Public  Power  District,  Docket 
No.  50-285.  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
September  28, 1998,  as  supplemented 
by  letter  dated  March  12, 1999. 

Brief  description  of  amendment:  The 
amendment  authorizes  the  revision  to 
the  licensing  basis  as  described  in  the 
Updated  Safety  Analysis  Report  (USAR) 
to  incorporate  the  modification  for 
overriding  the  containment  isolation 
actuation  signal  to  the  reactor  coolant 
system  letdown  flow  contaiiunent 
isolation  valves. 

Date  of  issuance:  July  22, 1999. 

Effective  date:  July  22, 1999,  and  shall 
be  implemented  in  the  next  periodic 
update  to  the  USAR  in  accordance  with 
10  CFR  50.71(e). 

Amendment  No.:  191. 

Facility  Operating  License  No.  DPR- 
40.  The  amendment  revised  the 
Updated  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register:  November  18, 1998  (63  FR 
64119)  The  March  12, 1999, 
supplemental  letter  provided  additional 
clarifying  information,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staffs 
initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  22, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  January 
29, 1999. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  2.10.2(1)  and  2.10.2(3) 
and  deletes  Figure  2-11  to  relocate  three 
cycle  specific  parameters  to  the  Core 
Operating  Limits  Report. 

Date  of  issuance:  July  27, 1999. 

Effective  date:  July  27, 1999. 

Amendment  No.:  192. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  February  24, 1999  (64  FR 
9193)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  27, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Vil,  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

PECO  Energy  Company,  Docket  Nos. 
50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2. 
Montgomery  County.  Pennsylvania 

Date  of  application  for  amendments: 
January  25, 1999. 

Brief  description  of  amendments: 
Revise  technical  specifications 
siuveillance  requirement  frequencies  for 
the  emergency  diesel  generator 
maintenance  inspection  outages,  the  24- 
hour  endurance  run  and  the  hot  restart 
test  from  18  to  24  months. 

Date  of  issuance:  July  29, 1999. 

Effective  date:  Both  units,  as  of  date 
of  issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  136  and  101. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  24, 1999  (64  FR 
9196). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  29, 1999. 

No  significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  PA  19464. 

Public  Service  Electric  6-  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
February  2, 1999,  as  supplemented  on 
April  26, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  5.6,  "Fuel  Storage, 
Qiticality,"  to  change  the  maximum 
unirradiated  fuel  assembly  enrichment 
value  for  new  fuel  storage  from  4.5  to 
5.0  weight  percent  Uranium-235  and  to 
allow  the  use  of  equivalent  criticality 
control  to  that  provided  by  the  ciurent 
TS  requirement  of  2.35  milligrams  of 
Boron- 10  per  linear  inch  loading  in  the 
Integral  Fuel  Burnable  Absorber  pins. 

Date  of  issuance:  July  21, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 
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'  mendment  Nos.:  223  and  204. 
^cility  Operating  License  Nos.  DPR- 
70^  tmd  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

tXite  of  initial  notice  in  Fedo'al 
Raster:  March  10, 1999  (64  FR  11965). 

jmie  April  26, 1999,  letter  provided 
cl^tifying  information  that  did  not 
ige  the  initial  proposed  no 
ificant  hazards  consideration 
rmination. 

e  Commission's  related  evaluation 
e  amendments  is  contained  in  a 

Evaluation  dated  July  21, 1999. 
lo  significant  hazards  consideration 
co^unents  received:  No. 

local  Public  Document  Room 
lo^qtion:  Salem  Free  Public  Library,  112 
W^  Broadway,  Salem,  NJ  08079. 

Dated  at  Rockville,  Maryland,  this  4th 
daM  of  August  1 999. 

For  the  Nuclear  Regulatory  Commission. 
Su^mne  C.  Black, 

Deputy  Director,  Division  of  licensing  Project 
Mi^Hagement,  Office  of  Nuclear  Reactor 
Retaliation. 

.  99-20545  Filed  8-10-99;  8:45  am] 

OOOE  TSW-m-P 


LEAR  REGULATORY 
MISSION 


:  Nuctoar  Power  Station; 
I  of  Diractor's  Dadaion  Under 
1OI0FR  2.206 

lotice  is  hereby  given  that  the 
ir.  Office  of  Enforcement,  has 
issbed  a  Director's  Decision  concerning 
a  potion  dated  March  31, 1999.  filed  by 
Mi.  David  A.  Lochbaum  against 
unJBbecified  individuals  working  at  the 
Se^rook  Nuclear  Power  Station 
(S^ibrook  Station)  pursuant  to  Section 
2.ib6  of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  2.206).  The  petition 
lests  that  the  individuals  responsible 
foE  discrimination  against  a  contract 
elqqtrician  at  the  Seabrook  Nuclear 
Generating  Station  as  identified  in  NRC 
Office  of  Investigations  (OI)  Report  No. 
1-9B-O05  be  banned  by  the  NRC  bom 
pamcipation  in  licensed  activities  at 
anq  for  any  nuclear  power  plant  for  a 
penod  of  at  least  five  (5)  years;  that  the 
individuals  responsible  for  creating  a 
fali^  record  to  cover  up  the  concern 
rai  wd  by  the  contract  electrician  as 
ideitified  in  the  cited  01  report  also  be 
bamied  by  the  NRC  from  participation 
in  ucensed  activities  at  and  for  any 
nuaear  .power  plant  for  a  period  of  a 
leaist  five  (5)  years;  and  that  the 
Petitioner  be  permitted  to  attend  the 
upppming  pre-decisional  enforcement 
CO]  tference  on  this  matter. 

'  jie  Director,  Office  of  Enforcement, 
haj  I  determined  that  the  petition  should 


be  denied  for  the  reasons  stated  in  the 
"Director's  Decision  Under  10  CFR 
2.206"  (i.e.,  DD-99-10).  While  the  NRC 
staff  concluded  that  the  foreman  had 
engaged  in  wrongdoing,  the  Director, 
Office  of  Enforcement  denied  Mr. 
Lochbaum 's  request  to  ban  the  foreman 
from  participating  in  licensed  activities 
for  a  period  of  at  least  five  years  because 
the  requested  enforcement  action  is  not 
appropriate  based  on  the  circiunstances 
of  the  case.  The  Director's  Decision  and 
the  Notices  of  Violation  issued  to  the 
foreman,  Williams  Power  Corporation, 
and  NAESCO  for  the  foreman's 
wrongdoing  are  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street  NW, 
Washington,  DC,  and  on  the  NRC's  web 
page  at  http://www.nTc.gov/NRC/ 
PUBUC/2206/index.html  and  http:// 
www.nrc.gov/OE/rpr/oehome4.htm 
respectively. 

A  copy  of  the  Director's  Decision  has 
been  filed  with  the  Secretary  of  the 
Commission  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c).  As  provided  therein,  the 
Director's  Decision  will  become  the 
final  action  of  the  Commission  twenty- 
five  days  after  issuance  iinless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commission. 
R.  W.  Borchardt, 
Director,  Office  of  Enforcement. 
(FR  Doc.  99-20686  Filed  8-10-99;  8:45  am] 
BILiJNG  CODE  TSMMH-T 


NUCLEAR  REGULATORY 
COMMISSION 

Standard  Review  Plan:  LIcenaae 
Raquaala  To  Delay  initiation  of 
Daoonwniaaioning  Activltiee 

NRC's  "Timeliness  in 
Decommissioning  of  Materials  Facility" 
rule  (hereafter  the  Timeliness  Rule), 
became  effective  on  August  15, 1994. 
The  Timeliness  Ride  established  the 
criteria  necessary  to  avoid  futiue 
problems  resulting  irom  delayed 
decommissioning  of  contaminated 
inactive  facilities,  separate  buildings, 
and  outdoor  areas. 

In  May  1996,  the  Nuclear  Energy 
Institute  (NEI)  filed  a  petition  for 
rulemaking  to  amend  the  Timeliness 
Rule  to  allow  licensees  to  delay 
decommissioning  and  operate  in  a 
"standby"  mode.  NRC  denied  NEI's 
petition  for  ndemaking  because  the 
Timeliness  Rule  contains  provisions 


which  allow  licensees  to  request  delays 
or  postponement  of  decommissioning, 
provided  they  can  demonstrate  th^ithe 
delay  is  not  detrimental  to  the  public 
health  and  safety  and  is  otherwise  in  the 
public  interest.  However,  along  with 
denying  the  petition,  the  Commission 
requested  that  NRC  prepare  guidance  to 
identify  the  acceptance  criteria 
necessary  to  demonstrate  that 
postponement  of  decommissioning 
activities  will  not  be  detrimental  to  the 
public  interest. 

In  response  to  the  Commission 
request,  NRC  has  developed  the  draft 
Standard  Review  Plan  (SRP)  ;itkd. 
"Licensee  Requests  to  Delay  initiaUun  of 
Decommissioning  Activities.  '  NRC  has 
posted  the  draft  SRP  on  the  internet 
{www.nrc.gov/NMSS/DWM/DECOM/ 
decomm.htm)  to  provide  interested   > 
parties  an  opportunity  to  review  and 
comment  on  NRC's  acceptance  criteria 
necessary  to  demonstrate  that 
postponement  of  decommissioning 
activities  will  not  be  detrimental  to  the 
public  health  and  safety  and  is 
otherwise  in  the  public  interest.  NRC 
will  consider  all  comments  received  in 
finalizing  the  SRP  for  implementation. 

The  draft  SRP  is  available  for 
inspection  at  the  NRC's  Public 
Dociunent  Room,  2120  L  Street  NW, 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  99-20684  Filed  8-10-^;  8:45  am] 
B«JJNG  CODE  7SSfr-«1-H 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Raadaaiona  and  Daferrate 

TO  THE  CONGRESS  OF  THE  UNITED 
STATES: 

In  accordance  with  the  Congressional 
Budget  and  Impoundment  Control  Act  of 
1974, 1  herewith  report  one  revised  deferral 
of  budget  authority,  now  totaling  $173 
million. 

The  deferral  affects  programs  of  the 
Department  of  State. 

William ).  Clinton 
THE  WHITE  HOUSE. 
August  2,  1999. 

Supplemental  Report 

Report  Pursuant  to  Section  1013  ofP.L.  9^ 
344 

This  report  updates  Deferral  No.  99-lA 
which  was  transmitted  to  Congress  on 
February  1, 1999. 
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This  revision  increases  by  $72,276,278  the 
previous  deferral  of  $100,581,381  in  the 
United  States  Emergency  Refugee  and 
Migration  Assistance  Fund,  Department  of 
State,  resulting  in  a  total  deferral  of 
$172,857,659.  This  increase  results  from  the 
defeiral  of  new  budget  authority  provided  for 
FY  1999  in  the  FY  1999  Emergency 
Supplemental  Appropriations  Act  (PX.  106- 
31). 

DEFERRAL  OF  BUIXXr  AUTHORITY 

Rsport  Pumunt  to  Section  1013  of  P.L.  93- 
344 

Agency:  DEPARTMENT  OF  STATE 
Bureau:  Other. 

Account.-  United  States  emergency  refugee 
and  migration  assistance  fund ' 
(11X0400) 
New  budget  authority:  '$195,000,000 
Other  budgetary  resources:  *75,412.337 
Total  budgetary  resources:  '270,412.337 
Amount  deferred  for  entire  year: 
•172,857,659 

fustification:  This  deferral  withholds  funds 
available  for  emergency  refugee  and 
migration  assistance  for  which  no 
determination  has  been  made  by  the 
President  to  provide  assistance  as  required  by 
Executive  Onier  No.  11922.  Funds  will  be 
released  as  the  President  determines 
assistance  to  be  furnished  and  designates 
refugees  to  be  assisted  by  the  Fund.  This 
defnrral  action  is  taken  under  the  provisions 
of  the  Antideficiency  Act  (31  U.S.C.  1512). 

Section  501(a)  of  the  Foreign  Relations 
Authorization  Act  of  1976  (Public  Law  94- 
141)  and  section  414(b)(1)  of  the  Refugee  Act 
of  1980  (Public  Law  96-212)  amended 
section  2(c)  of  the  Migration  and  Refugee 
Assistance  Act  of  1962  (22  U.S.C.  2601)  by 
authorizing  a  fund  to  enable  the  President  to 
provide  emergency  assistance  for  unexpected 
urgent  refugee  and  migration  needs. 

Executive  Order  No.  11922  of  )une  16, 
1976,  allocated  all  funds  appropriated  to  the 
President  for  emergency  refugee  and 
migration  assistance  to  the  Secretary  of  State, 
but  reserved  for  the  President  the 
determination  of  assistance  to  be  furnished 
and  the  designation  of  refugees  to  be  assisted 
by  the  Fund. 

Estimated  prog^ranmatic  effect:  None. 

(FR  Doc.  99-20700  Filed  8-10-99;  8:45  am] 
■UMQ  COM  3110-01-^ 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

0MB  Cfrralv  A-110,  "Uniform 
AdmMstraftiw  RwiulranMnIs  tor 
urwm  ■iHi  AgrawiMnis  niui 
iMlilifttOM  of  HIglMr  Education, 
Hocpltsto,  and  Othor  Non-Profil 


AQENCY:  Office  of  Management  and 
Budget.  Executive  Office  of  the 
President. 


■  This  account  was  the  subject  of  a  similar 
deferral  in  FY  1998  (D9a-7). 
*  Revised  from  previous  report. 


ACTION:  Request  for  Comments  on 
Clarifying  Changes  to  Proposed  Revision 
on  Public  Access  to  Research  Data. 

SUHMARY:  This  notice  ofiers  interested 
parties  an  opportunity  to  comment  on 
clarifying  changes  to  a  proposed 
revision  to  OMB  Circular  A-110, 
"Uniform  Administrative  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  OUier  Non-Profit 
Organizations."  Public  Law  105-277 

directs  OMB  to  amend  Section .36  of 

the  Circular  "to  require  Federal 
awarding  agencies  to  ensure  that  all  data 
{woduced  under  an  award  will  be  made 
available  to  the  public  through  the 
procedures  established  imder  the 
Freedom  of  Information  Act"  (FOIA). 
Pursuant  to  the  direction  of  Public  Law 
105-277.  OMB  published  a  Notice  of 
Proposed  Revision  on  February  4, 1999. 

OMB  received  over  9,000  comments 
on  the  proposed  revision.  Many  of  these 
comments  raised  serious  concerns  about 
the  impact  Public  Law  105-277  and  the 
proposed  revision  would  have  on  the 
conduct  of  scientific  research.  In  part, 
these  concerns  arose  from  questions  as 
to  how  expansively  or  narrowly  the 
proposed  revision  would  be  interpreted 
and  applied.  In  raising  these  questions, 
commenters  on  both  sides  of  the  debate 
sought  clarification  of  io\a  concepts 
found  in  the  proposed  revision:  "data," 
"published,"  "used  by  the  Federal 
Government  in  developing  policy  or 
rules,"  and  cost  reimbursement. 

In  response  to  these  comments,  and  in 
order  to  advance  implementation  of  the 
requirements  of  Public  Law  105-277, 
OMB  has  developed  proposed  clarifying 
definitions  for  the  first  three  of  these 
concepts  and  is  providing  additional 
backgroiuid  discussion  regarding  the 
fotirth.  In  framing  these  definitions. 
OMB  has  used  its  discretion  to  balance 
the  need  for  public  access  to  research 
data  with  protections  of  the  research 
pnxnss.  Specifically,  OMB  seeks  to 
further  the  interest  of  the  public  in 
obtaining  the  information  needed  to 
validate  Federally-funded  research 
findings,  ensure  that  research  can 
continue  to  be  conducted  in  accordance 
with  the  traditional  scientific  process, 
and  implement  a  public-access  process 
that  will  be  workable  in  practice.  OMB 
will  consider  all  comments  received  in 
response  to  this  notice,  and  the 
comments  received  in  response  to  the 
prior  notice,  in  its  development  of  the 
final  revision  to  the  Circular.  OMB 
intend.*:  to  publish  the  final  revision  on 
or  before  September  30, 1999.  It  is  not 
necessary  to  re-submit  comments 
already  provided  to  OMB. 


DATES:  Comments  must  be  received  by 
September  10, 1999. 
ADDRESSES:  Comments  on  this  proposed 
revision  should  be  addressed  to:  F. 
James  Chamey,  Policy  Analyst,  Office  of 
Management  and  Budget,  Room  6025, 
New  Executive  Office  Building, 
Washington.  DC  20503.  Comments  may 
be  submitted  via  E-mail 
(grantsOomb.eop.gov),  but  must  be 
made  in  the  text  of  the  message  and  not 
as  an  attachment.  Since  OMB  will 
consider  all  conunents  that  it  receives, 
it  is  not  necessary  to  send  multiple 
copies  of  a  comment  letter  to  different 
officials  in  the  Executive  Branch.  The 
full  text  of  Circular  A-110,  the  text  of 
this  notice,  and  the  text  of  the  February 
4, 1999,  Notice  of  Proposed  Revision, 
may  be  obtained  by  accessing  OMB's 
home  page  (http:// 

www.whitehouse.gov/OMB),  imder  the 
heading  "Grants  Management."  Copies 
of  Public  Law  105-277  can  be  obtained 
by  accessing  the  Library  nf  nnngms.<5's 
home  page  (http://thomas.loc.gov). 
FOR  FURTHER  MFORMATION  CONTACT:  F. 
James  Chamey,  Policy  Analyst.  Office  of 
Management  and  Budget,  at  (202)  395- 
3993.  Press  inquiries  must  be  directed  to 
OMB's  Communications  Office,  at  (202) 
395-7254. 
SUPPLEMENTARY  INFORMATION: 

L  Approach  to  Implementation 

Congress  included  a  two-sentence 
provision  in  Public  Law  105-277  that 
directs  OMB  to  amend  Circular  A-110 
"to  require  Federal  awarding  agencies  to 
ensure  that  all  data  produced  under  an 
award  will  be  made  available  to  the 
public  through  the  procedures 
established  under  the  Freedom  of 
Information  Act."  The  provision  also 
provides  for  a  reasonable  fee  to  cover 
the  costs  incurred  in  responding  to  the 
request.  The  Circular  applies  to  grants 
and  other  financial  assistance  provided 
to  institutions  of  higher  education, 
hospitals,  and  non-profit  institutions, 
from  all  Federal  agencies.  Therefore,  the 
proposed  revision  will  affect  the  full 
range  of  research  activities  funded  by 
the  Federal  Government. 

In  response  to  the  provision  contained 
in  Public  Law  105-277,  OMB  published 
a  Notice  of  Proposed  Revision  to  the 
Circular  on  February  4, 1999  (64  FR 
5684).  OMB  received  over  9,000 
comments  on  the  proposed  revision. 
Many  of  these  comments  (including 
many  of  those  from  the  scientific 
community)  raised  serious  concerns 
about  the  effect  the  provision  contained 
in  Pubhc  Law  105-277  and  the 
proposed  revision  would  have  on 
scientific  research.  They  sought 
protectioo  lor  the  privacy  of  research 
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sub  ects  and  the  proprietary  interests  of 
^(  ntists  and  their  research  partners, 
also  emphasized  that  scientists 
!i6t  be  able  to  pursue  their  research 
e&trts  to  their  conclusion,  without  the 
ature  release  of  their  research  data, 
cience  and  technology  are  the 
^cipal  agents  of  change  and  progress, 
over  half  of  the  Nation's  economic 
luctivity  in  the  last  50  years 
ibutable  to  technological  innovation 
and  the  science  that  supports  it. 
Alt)iough  the  private  sector  makes  many 
investments  in  technology  development, 
thejFederal  Government  has  an 
important  role  to  play — ^particularly 
whto  risks  are  too  great  or  the  return  to 
co|]|panies  too  speculative.  Its  support 
of  (jutting-edge  science  contributes  to 
ne^  knowledge  and  greater 
uuicjerstanding,  ranging  from  the  edge  of 
thd  universe  to  the  smallest  imaginable 
pafticles. 

implementing  the  provision 

led  in  Public  Law  105-277,  OMB 
!  to  (1)  Fiirther  the  interest  of  the 
lie  in  obtaining  the  information 
led  to  validate  Federally-funded 
research  findings,  (2)  ensure  that 
research  can  continue  to  be  conducted 
in  ^ilccordance  with  the  traditional 
sdoatific  process,  and  (3)  implement  a 
pumic-access  process  that  will  be 
wdwable  in  practice. 

Tb  this  end,  OMB  earUer  proposed  to 
require  public  access  to  "data  relating  to 
puplished  research  findings  produced 
imfler  an  award  that  were  used  by  the 
Federal  Govenunent  in  developing 
poUcy  or  rules."  It  intended  these 
clanfications  to  ensure  public  access  to 
daii  supporting  the  Federally-funded 
research  findings  upon  which  agencies 
rely,  without  upsetting  the  traditional 
sdetatific  process  by  requiring 
resjeiarchers  to  release  their  data 
prematurely. 

As  in  many  other  fields  of  endeavor, 
sdp  Dtists  need  a  private  setting  where 
thcn^  are  free  to  deliberate  over,  develop, 
and!  pursue  alternative  approaches. 
Wl  [^n  a  scientist  completes  research,  he 
or  I  t^e  publishes  the  results  for  the 
scr  Litiny  of  other  scientists  and  the 
coimnunity  at  large.  In  light  of  this 
trajntional  scientific  process,  OMB  does 
not  construe  the  statute  as  requiring 
scientists  to  make  research  data  publicly 
av4ijlable  while  the  research  is  still 
ongoing,  because  that  would  force 
sci0iitists  to  "operate  in  fishbowl"  and 
to  Mlease  information  prematiuely.  Cf. 
Wolfe  V.  Department  of  Health  and 
Hainan  Services,  839  F.2d  768,  773 
(D.C.  Cir.  1988)  (en  banc)  (Congress  in 
enacting  the  FOIA  did  not  force 
government  officials  to  "operate  in  a 
fishbowl"):  Montrose  Chemical  Corp.  of 
Calif.  V.  Train,  491  F.2d  63,  66  (D.C.  Cir. 


1974)  (same).  OMB  also  understands  the 
need  of  researchers  to  assure 
confidentiality  to  those  who  voluntarily 
agree  to  participate  in  Federally-funded 
research.  Accordingly,  OMB's  proposed 
revision  would  allow  agencies  to 
withhold  personal  privacy  and 
confidential  business  information 
pursuant  to  the  FOIA  "exemptions"  in 
5  U.S.C.  552(b).  For  example,  under 
FOIA  exemption  6,  5  U.S.C.  552(b)(6), 
an  agency  is  not  required  to  release 
"personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy."  As  the 
Supreme  Court  explained  in  U.S.  Dep't 
of  Justice  V.  Reporters  Committee  of  the 
Freedom  of  the  Press,  489  U.S.  749 
(1989),  certain  types  of  privacy 
information  can  be  protected  as  a 
categorical  matter,  without  regard  to' 
individual  circumstances.  Id  at  776- 
780.  Moreover,  in  accord  with 
exemption  6's  express  protection  for 
their  medical  records,  coxuts  have  found 
that  individuals  have  a  strong  privacy 
interest  in  medical  records.  See 
McDonnell  v.  United  States,  4  F:3d 
1227, 1251  1254  (3rd  Cir.  1993);  Plain 
Dealer  Pub.  Co.  v.  U.S.  Dep't  of  Labor, 
471  F.  Supp.  1023, 1027-29  (D.D.C. 
1979).  In  addition,  courts  have  held 
that,  although  the  redaction  of  names  or 
other  individual  identifiers  may  be 
sufficient  in  some  cases  to  protect 
privacy,  an  entire  record  may  be 
withheld  if  necessary  to  ensiire  privacy 
(e.g.,  in  a  case  where,  notwithstanding 
the  redaction  of  names  or  other  personal 
identifiers,  an  individual's  identity 
could  still  be  inferred  from  other 
information).  See  Alirez  v.  NLBB,  676 
F.2d  423,  428  (10th  Cir.  1982); 
Whitehouse  v.  U.S.  Dep't  of  Labor,  997 
F.  Supp.  172, 175  (D.  Mass.  1998). 

Notwithstanding  these  clarifications 
in  the  earlier  proposal,  commenters 
from  the  scientific  commtmity 
expressed  serious  concerns  about  the 
impact  Public  Law  105-277  would  have 
on  their  research  activities.  In  part, 
these  concerns  arose  from  questions  as 
to  how  expansively  or  narrowly  the 
statute  and  the  proposed  revision  would 
be  interpreted  and  applied.  In  raising 
these  questions,  commenters  on  both 
sides  of  the  debate  sought  clarification 
of  four  concepts  fbimd  in  the  proposed 
revision:  "data,"  "published,"  "used  by 
the  Federal  Government  in  developing 
policy  or  rules,"  and  cost 
reimbursement. 

In  order  to  advance  implementation  of 
the  requirements  of  Public  Law  105- 
277,  and  to  provide  the  greater 
clarification  that  the  conunenters 
requested,  OMB  seeks  public  comment 
on  proposed  clarifying  definitions  for 


the  first  three  concepts,  and  its 
additional  background  discussion 
regarding  the  fourth. 

n.  Background 

A.  Data  Access  Provision  Contained  in 
Public  Law  1 05-277 

Public  Law  105-277  includes  a 
provision  that  directs  OMB  to  amend 

Section .36  of  the  Circular  "to  require 

Federal  awarding  agencies  to  ensure 
that  all  data  produced  imder  an  award 
will  be  made  available  to  the  public 
through  the  procedures  established 
under  the  Freedom  of  Information  Act" 
Public  Law  105-277  further  provides 
that  "if  the  agency  obtaining  the  data 
does  so  solely  at  die  request  of  a  private 
part}',  the  agency  may  authcrirc  z 
reasonable  user  fee  equaling  the 
incremental  cost  of  obtaining  the  data." 

According  to  congressional  floor 
statements  made  in  support  of  the 
provision,  its  aim  is  to  "provide  the 
public  with  access  to  federally  funded 
.research  data"  that  are  "used  by  the 
Federal  Government  in  developing 
policy  and  rules."  144  Cong.  Rec. 
S12134  (October  9, 1998)  (Statement  of 
Sen.  Lott);  see  id.  (Statement  of  Sen. 
Shelby)  (the  provision  "represents  a  first 
step  in  ensuring  that  the  public  has 
access  to  all  studies  used  by  the  Federal 
Government  to  develop  Federal 
policy").  The  congressional  proponents 
further  explained  that  the  provision 
requires  OMB  "to  amend  OMB  Circular 
A-110  to  require  Federal  awarding 
agencies  to  ensure  that  all  research 
results,  including  underljring  research 
data,  funded  by  the  Federal  Government 
are  made  available  to  the  public  through 
the  procedures  established  under  the 
Freedom  of  Information  Act."  Id. 
(Statement  of  Sen.  Lott).  The  proponents 
stated  that  "the  amended  Circular  shall 
apply  to  all  Federally  funded  research, 
regardless  of  tfab  level  of  funding  or 
whether  the  award  recipient  is  also 
using  non-Federal  funds."  Id. 
(Statement  of  Sen.  Campbell).  They  also 
noted  that  "[t]he  Conferees  recognize 
that  this  language  covers  research  data 
not  cmrently  covered  by  the  Freedom  of 
Information  Act.  The  provision  applies 
to  all  Federally  funded  research  data 
regardless  of  whether  the  awarding 
agency  has  the  data  at  the  time  the 
request  is  made"  under  the  FOIA.  Id. 
Under  the  Supreme  Court's  decision  in 
Forsham  v.  Harris,  445  U.S.  169, 179- 
80  (1980),  data  that  are  in  the  files  of  a 
recipient  of  a  Federal  award,  but  not  in 
the  files  of  a  Federal  agency,  would  not 
otherwise  be  available  under  FOIA. 
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B.  OMB's  Proposed  Revision  to  Circular 
A-llO 

In  response  to  the  congressional 
direction  in  Public  Law  105-277,  OMB 
published  a  Notice  of  Proposed  Revision 
to  the  Circular  on  February  4, 1999  (64 

FR  5684)  to  amend  Section .36(c)  of 

the  Circular  to  read  as  follows: 

(c)  The  Federal  Government  has  the  right 
to  (1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced  under 
an  award,  and  (2)  authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use  such 
data  for  Federal  purposes.  In  addition,  in 
response  to  a  Freedom  of  Information  Act 
(FOIA)  request  for  data  relating  to  published 
research  findings  produced  imder  an  award 
that  ware  used  by  the  Federal  Government  in 
developing  policy  or  rules,  the  Federal 
awarding  agency  shall,  within  a  reasonable 
time,  obtain  the  requested  data  so  that  they 
can  be  made  available  to  the  public  through 
the  procedures  established  under  the  FOIA. 
If  the  Federal  awarding  agency  obtains  the 
data  solely  in  response  to  a  FOIA  request,  the 
agency  may  charge  the  requester  a  reasonable 
fee  equaling  the  bill  incremental  cost  of 
obtaining  the  data.  This  fee  should  reflect 
costs  inciured  by  the  agency,  the  recipient, 
and  applicable  subrecipients.  This  fee  is  in 
addition  to  any  fees  the  agency  may  assess 
under  the  FOIA  (5  U.S.C.  552(a)(4)(A)). 

In  the  preamble  to  the  notice,  OMB 
provided  an  explanation  of  the 
proposed  revision.  As  the  notice 
outlined,  the  proposed  revision 
implements  Public  Law  10&--277  by 
providing  that,  after  publication  of 
research  findings  used  by  the  Federal 
Government  in  developing  policy  or 
rules,  the  research  results  and 
undwlying  data  would  be  available  to 
the  public  in  accordance  with  the  FOIA. 
The  proposed  revision  requires  Federal 
awarding  agencies,  in  response  to  a 
FOIA  request,  to  obtain  the  requested 
data  firom  the  recipient  of  the  Federal 
award.  Since  the  agency  must  take  steps 
to  obtain  the  data,  the  agency  is  afforded 
a  reasonable  time  to  do  so.  Once  the 
agency  has  obtained  the  data,  the  agency 
will  then  process  the  FOIA  request  in 
accordance  with  the  standard  FOIA 
procedural  and  substantive  rules.  The 
agency  will  dierefore  have  to  determine 
whethw  any  of  the  FOIA  exemptions, 
which  permit  an  agency  to  withhold 
requested  records,  woidd  apply  to  some 
or  all  of  the  data.  If  the  Federal 
awarding  agency  obtained  the'  data 
solely  in  response  to  a  FOIA  request,  the 
agency  may  charge  the  requester  a 
reasonable  fee  equaling  the  full 
incremental  cost  of  obtaining  the  data. 
This  fee  should  reflect  costs  incurred  by 
the  agency,  the  recipient,  and  applicable 
subrecipients.  This  fee  is  in  addition  to 
any  fees  the  agency  may  assess  under 
theFOL\. 


C.  Public  Comments  Called  for 
Clarification 

OMB  received  approximately  8.350 
comments  during  the  60-day  public 
comment  period.  Addition^y,  OMB 
received  approximately  800  comments 
after  the  close  of  the  comment  period. 
OMB  will  consider  the  comments 
received  in  response  to  the  prior  notice, 
and  the  comments  received  in  response 
to  this  notice,  in  developing  the  final 
revision  to  the  Circular. 

Of  the  comments  received,  55  percent 
were  submitted  by  individual  members 
of  the  public,  without  any 
organizational  identification.  Individual 
researchers  working  at  institutions  of 
higher  education  accounted  for  36 
percent  of  the  comments.  The  remainder 
of  the  comments  came  from  other  non- 
profit research  organizations  (three 
percent),  professional  associations  (two 
percent),  commercial  research 
organizations  (one  percent),  and  official 
comments  from  institutions  of  higher 
education  (one  percent).  OMB  also 
received  comments  from  Members  of 
Congress,  Federal  agencies,  employees 
of  State  governments,  and  law  firms. 

Of  those  comments  received,  55 
percent  supported  implementation  of 
Public  Law  105-277  in  the  form  of  the 
proposed  revision  while  37  percent 
opposed  the  language  of  Public  Law 
105-277  and  the  proposed  revision.  The 
remaining  eight  percent  of  those 
commenting  had  serious  concerns  about 
the  (Moposed  revision,  suggesting  that  it 
be  modified  in  some  substantial  way. 

Commenters  offered  strongly  difiiering 
views  on  the  provision  contained  in 
Public  Law  105-277.  Commenters  who 
supported  the  statutory  provision  stated 
that  the  public  has  a  right  to  obtain 
research  data  that  have  been  funded 
with  tax  dollars,  particularly  when  the 
research  findings  were  used  by  the 
Federal  Government  in  developing 
policy  or  rules.  These  commenters  also 
expressed  the  view  that  making  this 
data  available  for  public  review  and 
validation  would  improve  the  scientific 
pnx»ss.  Commenters  who  opposed  the 
provision  contained  in  Public  Law  105- 
277  stated  that  they  support  the 
concepts  of  full  disclosure  and  open 
access  to  information.  In  their 
comments,  they  explained  that  the 
traditional  scientific  process  operates  by 
requiring  researchers  to  subject  their 
findings  to  the  scrutiny  of  the  scientific 
community  and  the  general  public,  so 
that  those  findings  may  be  validated, 
corrected,  or  rejected.  They  expressed 
concern  that  the  approach  required  by 
Public  Law  105-277  would  significantly 
impair  scientific  research.  In  their  view, 
individuals  and  businesses  would  be 


reluctant  to  agree  to  participate  in 
research,  since  the  participants' 
personal  privacy  and  proprietary 
information  could  not  be  assured  of 
confidential  treatment. 

m.  Proposed  Claiification  of  Concepts 

Many  commenters  asked  OMB  to 
clarify  four  concepts  fotmd  in  the 
proposed  revision:  "data."  "published." 
"used  by  the  Federal  Government  in 
disveloping  policy  or  rules,"  and  cost 
reimbursement.  OMB  agrees  that 
clarification  is  needed  for  these 
concepts  and  believes  development  of 
the  final  revision,  piusuant  to  the 
direction  of  Public  Law  105-277.  will  be 
advanced  by  requesting  additional 
public  comment. 

A.  "Data" 

A  large  number  of  comments 
addressed  the  fact  that  the  term  "data" 
is  not  defined  in  either  the  provision 
contained  in  Public  Law  105-277  or  in 
the  proposed  revision  to  the  Circular. 

Commenters  from,  the  scientific 
community  expressed  concern  that 
"data"  might  be  interpreted  expansively 
to  include  such  things  as  lab  specimens 
(e.g.,  cell  cultures,  tissue  or  plant 
samples),  a  researcher's  lab  notebooks, 
working  papers,  phone  logs  and 
electronic  mail,  or  a  researcher's 
financial  records.  These  commenters 
stated  that  requiring  researchers  to  turn 
over  such  materials  would  be  extremely 
btudensome  and  would  harm  the 
scientific  process.  Commenters  frtim  the 
scientific  community  raised  the 
additional  concern  that  requiring  public 
access  to  research  "data"  would  result 
in  the  public  disclosure  of  highly 
private  information  about  individuals 
(e.g..  information  about  the  medical 
condition  or  treatment  of  research 
subjects)  and  the  proprietary  business 
information  (e.g..  intellectual  property) 
of  their  research  partners.  In  this  regard, 
these  commenters  were  not  reassured  by 
the  fact  that  the  Federal  awarding 
agency  would  be  able  to  withhold 
information  that  falls  within  the  existing 
FOIA  exemptions  that  permit  agencies 
to  withhold  personal  and  confidential 
business  informatioiL  See  5  U.S.C 
552(b).  Notwithstanding  the 
applicability  of  these  FOIA  exemptions, 
the  commenters  from  the  scientific 
community  asserted  that  they  would  no 
longer  be  able  to  promise  confidentiality 
to  persons  who  agree  to  participate  in 
research  studies. 

Commenters  supporting  the  provision 
contained  in  Public  Law  105-277  agreed 
that  the  term  "data"  needs  to  be 
defined.  One  argued  for  a  broad 
interpretation  of  "data."  but  agreed  that 
"[flinanciid  records  and  other  personal 
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dal )  of  individual  leseaichers  shoiild  be 
exc  uded  from  the  definition  of  data  in 
the  Revised  Circular."  A  comment  letter 
firokli  Senators  Shelby,  Lott,  and 
Caiapbell,  who  support  the  {nrovision 
contained  in  Public  Law  105-277,  stated 
that  "data"  should  be  defined  "based  on 
how  the  term  is  commonly  used  in  the 
sdaitific  community  and  the  ultimate 

goal  of  this  provision.  At  a  minimiiin, 

da^  should  include  all  information 
necessary  to  replicate  and  verify  the 
original  results  and  assure  that  the 
reaiilts  are  consistent  with  the  data 
coljliscted  and  evaluated  imder  the 

into  account  the  concerns  that 
coa^nMiters  expressed,  and  in  order  to 
ady^ce  implementation  of  the 
recjiiirements  of  Public  Law  105-277, 
OKw  has  developed  and  seeks  comment 
on  ia  proposed  definition  of  "research 
data".  In  framing  this  definition,  OMB 
ha4  sought  to  ensure  that  members  of 
the  public  can  obtain  the  information 
needed  to  validate  Federally-funded 
findings,  while  ensuring  the 
icy  of  research  subjects  and 
rietary  interests  of  scientists  and 
research  partners.  OMB  proposes 
to  define  "research  data"  in  a  way  that 
not  require  recipients  to  transmit 
information  which,  in  their  judgment, 
incjliides  "trade  secrets,  commercial 
infbkmation,"  or  "personnel  and 
medical  files  and  similar  files  the 
disji^ostire  of  which  would  constitute  a 
clevly  unwarranted  invasion  of 
peijaonal  privacy."  The  Federal 
aw^ding  agency  would  retain  its  right 
to  4sk  the  recipient  for  additional 
inf|)|mation,  if  it  believed  the  recipient's 
application  of  these  principles  was 
improper. 

irdingly,  OK4B  proposes  to  define 
data"  as  "the  recorded  factual 
al  commonly  accepted  in  the 
itific  community  as  necessary  to 
ite  researching  findings,  but  not 
f  the  following:  preliminary 
anal|yses,  drafts  of  scientific  papers, 
pla|:^  for  fiitiue  research,  peer  reviews, 
or  communications  with  colleagues." 
This  excludes  physical  objects  such  as 
lalMifatory  samples.  Moreover,  imder  the 
probosed  definition,  "research  data" 
would  exclude  "(A)  trade  secrets, 
commercial  information,  materials 
ned^ssary  to  be  held  confidential  by  a 
researcher  until  publication  of  their 
results  in  a  peer-reviewed  journal,  or 
information  which  may  be  copyrighted 
or  patented;  and  (B)  personnel  and 
medfccal  files  and  similar  files  the 
disi  iosure  or  which  would  constitute  a 
cl«  i^ly  unwarranted  invasion  of 
persbnal  privacy,  such  as  information 
that  could  be  used  to  idmitify  a 


particidar  research  subject  in  a  research 
study." 

B.  "Published" 

Commenters  generally  supported 
OMB's  clarification  that  public  access 
pertains  to  "published"  research 
findings.  For  example,  a  comment  lettw 
from  Senators  Shelby,  Lott,  and 
Campbell,  who  support  the  provision 
contained  in  Public  Law  105-277,  stated 
that  "the  OMB  reference  to  pubUshed 
findings  is  not  inconsistent  with  the 
underlying  statute"  and  that  "this 
limitation  to  data  related  to  published 
research  finHingn  will  ensure  that  the 
provision  does  not  disrupt  the  research 
process  by  forcing  the  premature  release 
of  data  before  the  study  is  completed." 

Notwithstanding  the  general  support 
for  a  publication  requirement,  a 
significant  number  of  commenters 
raised  questions  regarding  when 
research  findings  have  been 
"published."  While  there  was  a  general 
consensus  that  research  findings  are 
"published"  when  they  appear  in  a 
peer-reviewed  scientific  or  technical 
journal,  commenters  asked  whether 
research  findings  could  be  considered  to 
be  "published"  at  an  earlier  time. 
Examples  of  earlier  definitions  of 
"published"  include:  (1)  When  data  are 
distributed  as  part  of  the  journal's  peer- 
review  process;  (2)  when  a  researcher 
makes  a  presentation  at  a  scientific 
meeting  open  to  the  public;  or  (3)  when 
data  have  been  otherwise  made 
available  to  the  public  (e.g.,  through  a 
press  release  or  a  presentation  to  the 
media).  In  particular,  commenters  from 
the  scientific  community  expressed  the 
concern  that  defining  "published" 
expansively  could  lead  to  prematxire 
release  of  data  as  well  as 
misunderstandings  and  false  claims 
about  what  research  proves.  These 
commenters  also  noted  that  requiring 
researchers  to  make  their  data  publicly 
available  prematurely  could  also 
prevent  future  publication  in  some  peer- 
reviewed  journals,  and  may  limit  a 
researcher's  patent  rights.  Additionally, 
commenters  argued  that  the  vidllingness 
of  private  sector  organizations  to  enter 
into  partnerships  would  be  reduced 
unless  their  proprietary  data  can  be 
protected.  Other  researchers  feared 
harassment  fit>m  groups  that  do  not 
support  certain  scientific  methods  or 
those  that  do  not  support  certain  areas 
of  research. 

Commenters  who  support  the 
provision  contained  in  Public  Law  105- 
277  were  generally  sympathetic  to  these 
concerns.  However,  many  expressed  the 
concern  that,  if  "published"  meant  only 
publication  in  a  peer-reviewed  journal. 
Federal  agmdes  would  be  able  to  rely 


on  research  findings  that  have  been 
released  to  the  agency  (while  not  having 
yet  been  published  in  a  peer-review 
journal),  but  interested  members  of  the 
public  would  not  be  able  to  obtain  the 
data  that  are  necessary  to  validate  these 
findings.  As  onecommenter  stated, 
under  that  scenario  "award  recipients 
would  be  able  to  avoid  disclosure  of 
data  otherwise  available  to  the  public 
merely  by.  foiling  to  submit  the  data  to 
a  formal  peer  review  publication."  This 
concern  was  also  raised  in  the  comment 
letter  from  Senators  Shelby,  Lott,  and 
Campbell,  which  stated  that  "[if] 
federally-funded  pre-pubUshed  data  or 
findings  are  used  to  support  a  federal 
policy  or  rule,  then  the  final  revision 
should  ensure  that  such  data  would  also 
be  made  publicly  available  undo-  FOIA.. 
If  the  data  are  svifficienUy  sound  to 
support  a  federal  policy  or  rule,  then 
they  should  be  able  to  bear  public 
scrutiny  and  disclosure  *  *  *.  This 
point  is  critical  to  ensuring  that  our 
federal  rules  and  policies  are  based  on 
good  science  and  research  findings." 

Taking  into  account  the  concerns  that 
commenters  expressed,  and  in  order  to 
advance  implementation  of  the 
requirements  of  Public  Law  105-277, 
OMB  has  developed  and  seeks  comment 
on  a  proposed  definition  of 
"published."  In  framing  this  definition, 
OMB  has  sought  to  ensure  that  members 
of  the  public  can  obtain  the  information 
needed  to  validate  Federally-funded 
research  findings,  while  at  the  same 
time  ensiuing  that  researchers  will 
continue  to  be  able  to  engage  in  the 
traditional  scientific  process  without 
fear  that  they  could  be  forced  to  release 
their  research  prematurely.  OMB  has 
also  framed  this  definition  based  on  the 
understanding  that  Federal  agencies 
generally  rely  on  research  findings  that 
have  been  peer-reviewed ,  because  imtil 
they  have  been  peer-reviewed,  research 
findings  may  be  inherentiy  unreliable. 
OMB  solicits  comments  on  these  issues. 

Accordingly,  OMB  proposes  to  define 
"published"  research  findings  as  "either 
when  (A)  research  findings  are 
published  in  a  peer-reviewed  scientific 
or  technical  journal,  or  (B)  a  Federal 
agency  publicly  and  ofBcially  cites  to 
the  research  findings  in  support  of  an 
agency  action. 

C.  "Used  by  the  Federal  Government  in 
Developing  Policy  or  Rules" 

Many  commenters  requested 
clarification  on  what  is  meant  by  "used 
by  the  Federal  Government  in 
developing  policy  or  rules." 
CoDunenters  who  oppose  the  provision 
contained  in  Public  Law  105-277 
argued  for  an  interpretation  imder 
which  "policy  or  rules"  would  refer  to 


43790 


Federal  Register /Vol.  64.  No. 


m 


Wednesday,  August  11,  1999 /Notices 


agency  regulations,  and  "used"  would 
refer  to  the  agency's  public  and  official 
citation  of  the  research  findings  in 
support  of  the  agency  action. 
Commenters  who  support  the  provision 
contained  in  Public  Law  105-277 
argued  fat  a  more  expansive 
interpretation,  under  which  "policy  or 
rules"  would  include  such  things  as 
agency  guidance,  surveys,  risk 
assessmmits  and  reports,  and  "used" 
would  refer  to  when  the  agency  first 
relies  internally  on  the  findings — or 
perhaps  even  earlier.  Referring  to 
situations  where  "studies  are  funded, 
perfionned,  and  published  with  a  clear 
anticipation  that  the  data  in  the  study 
will  be  useful  in  connection  with  future 
government  rulemaking  or  policy 
developmfflit,"  one  comment^'  argued 
that,  in  some  regulatory  situations,  such 
data  "clearly  should  be  available  for 
public  scrutiny  before  the  formal 
regidatory  proceedings  begin."  This 
commenter.  though,  went  on  to  state 
that  "OMB  should  also  define  a 
meaningful  carve-out  for  activities  that 
do  not  influence  the  development  of 
regulations  at  policy."  In  explaining 
dds  "carve-out"  approach,  the 
commenter  stated  that,  in  contrast  to 
situations  where  a  published  study  is 
cited  by  an  agency,  "[w]here  materials 
are  merely  submitted  by  the  public  and 
not  dted  by  the  government  decision 
makers,  howevw.  the  issue  is  less  clear. 
In  such  cases  it  is  often  difficult  or 
impossible  to  detwmine  what  studies 
the  government  has  "used"  in  shaping 
policy."  Based  on  this  commenter's 
view  that  "all  data  adverse  to  the 
positiffli  of  a  party  impacted  by 
regulatory  action  should  be  susceptible 
of  honest  scrutiny."  the  commenter 
addressed  the  problem  of  how  to 
identify  when  research  findings  are 
"used" — ^when  they  have  not  been 
cited — by  concluding  that  "if  materials 
are  submitted  in  the  course  of 
nilemaldng  or  other  government  policy 
formulation,  those  data  should  be  made 
available  to  the  public." 

OMB  believes  that  the  provision 
contained  in  Public  Law  105-277 
should  be  implemented  in  a  manner 
that  respects  the  general  framework  of 
the  traditional  scientific  process,  and  is 
workable  in  practice.  In  this  regard,  the 
operating  principles  that  OMB  adopts  in 

its  revisions  to  section .36  of  the 

Circular  should  be  relatively  easy  to 
administer  (by  the  public.  Federal 
agencies,  and  recipients),  should  rely  on 
existing  processes  whenever  possible, 
and  should  not  result  in  uncertainties 
and  disagreements  when  they  are 
applied  to  the  fects  in  individual  cases. 
Based  on  aai  review  of  the  comments. 


OMB  believes  that  the  provision 
contained  in  Public  Law  105-277  can  be 
implemented  in  the  context  of  the 
agencies'  promulgation  of  regulations, 
but  that  considerable  implementation 
problems  would  arise  if  the  scope  of  the 
provision  contained  in  Public  Law  105- 
277  extended  to  such  agency  actions  as 
guidance,  siirveys,  assessments,  and 
reports. 

When  an  agency  promulgates  a 
regulation,  it  does  so  through  the  well- 
established  rulemaking  process. 
Through  notices  in  the  Federal  Register 
(typicaUy  proposed  and  final 
rulemaking  notices),  an  agency  explains 
regulations  and  seeks  and  reacts  to 
public  comments.  As  was  pointed  out 
by  commenters  who  support  the 
provision  contained  in  Ftiblic  Law  11)5- 
277,  agencies  generally  dte  the  sources 
that  support  their  regulations,  often 
includhiig  findings  from  Federally- 
funded  research  in  their  rulemaking 
notices  published  in  the  Federal 
Register.  In  so  doing,  the  agency  r^es 
on  the  research  findings — ^in  an  official 
and  public  manner — to  explain  and 
justiiy  the  agency's  regulatory  actions  to 
the  public,  to  Congress,  and  to  the 
courts.  Many  commenters  argued  that 
members  of  the  public  should  be  able  to 
obtain  the  data  that  underlies  these 
research  findings.  This  allows  the 
public  to  seek  to  validate  the  findings, 
evaluate  the  regulation,  submit 
comments  to  the  agency  on  the 
proposed  regulations,  or  seek  judicial 
review  of  the  final  regulations. 

Among  the  commenters  who 
addressed  this  issue,  there  was  a  general 
consensus  that  the  case  for  the  public 
obtaining  the  underl)ring  research  data 
is  strongest  when  an  agency  dtes 
Federally-funded  resesoch  findings  to 
support  the  agency's  issuance  of  a 
regulation.  In  promulgating  a  regulation, 
the  agency  acts  with  tne  force  and  effect 
of  law.  In  dting  to  the  research  findings 
to  support  the  agency's  r^ulatory 
dedsion,  the  agency  is  relying — 
publicly  and  offidaily — on  those 
findings.  Indeed,  that  reliance  is  given 
legal  significance  by  the  courts  during 
any  review  of  the  regulation. 

The  comments  also  indicated  that  an 
agency's  dtation  to  research  findings  in 
support  of  a  regulation  allows  the 
process  to  be  administered  most  readily 
and  easily.  In  such  cases,  the  public 
access  provision  should  clearly  be 
applicable.  Any  uncertainty  can  be 
resolved  by  an  inspection  of  the 
agency's  rulemaking  records. 

When  one  moves  outside  the 
regulatory  context  and  into  other  areas 
of  agency  action,  the  comments 
provided  less  of  a  justification  for  the 
application  of  the  provision  contained 


in  Public  Law  105-277.  It  also  becomes 
less  clear  how  members  of  the  public 
and  the  agencies  would  be  able  to 
determine  when  public  access  would  be 
required  in  individual  cases. 

Commenters  who  support  the 
provision  contained  in  Public  Law  105- 
277  argued  that  the  public  should  have 
access  to  data  used  in  agency  guidance, 
surveys,  assessments,  and  reports,  when 
the  data  comes  &t>m  research  funded  by 
the  Federal  taxpayers.  Arguably,  the 
need  for  public  access  to  data  would  be 
less  for  agency  actions  that  do  not  have 
the  force  and  efied  of  law  or  are  not 
subject  to  judidal  review. 

OMB  is  concerned  that  a  broader 
proposal  woxdd  be  problematic.  It  is  not 
clear  how  the  provision  contained  in 
Public  Law  105-277  would  operate  in 
practice  outside  the  regulatory  context. 
When  agendes  undertake  less  formal 
agency  action  they  often  do  not  prepare 
and  issue  accompanying  explanatory 
preambles  that  outline  the  basis  and 
underlying  factual  support  for  the 
action.  In  the  absence  of  a  formal  record 
that  explains  the  agency's  action,  it 
would  be  far  more  difficult  for  the 
public  and  the  agendes  to  determine,  in 
individual  cases,  whether  particular 
research  findings  were  "used"  by  the 
agency  in  "developii^"  the  agency 
action.  For  example,  from  the  comments 
that  we  received  on  the  proposed 
revision,  an  agency  might  be  viewed  as 
having  "used"  research  findings  if  those 
findings:  (1)  Were  relied  upon  in  an 
internal  agency  memorandum  sent  to  a 
decision  maker;  (2)  were  discussed  in  an 
agency  sta£f  level  communication,  such 
as  an  email  message;  or  (3)  were  simply 
available  for  the  agency  staff  to  read, 
regardless  of  whether  there  was  any 
evidence  that  the  staff  relied  upon  the 
findings  in  carrying  out  their  work.  In 
sharp  contrast  with  identifying  agency 
reliance  in  the  regulatory  context,  none 
of  these  tests  could  be  applied  readily 
and  easily  by  members  of  the  public  and 
the  agency  for  determining,  in. 
individual  cases,  whether  research  data 
would  be  publidy  available  under  the 
provision  contained  in  Public  Law  105- 
277.  Instead  of  being  able  to  rely  on  the 
public  record,  these  tests  would  entail  a 
rad-intensive  inquiry  into  the  agency's 
internal  deliberations.  This  inquiry 
would  be  burdensome  and  time- 
consuming,  and  would  intrude  into  the 
agency's  deliberative  process. 

In  stun,  based  on  the  comments  that 
OMB  has  received,  it  does  not  appear 
that  the  provision  contained  in  Public 
Law  105-277  can  be  readily  and  easily 
implemented  outside  of  the  regulatory 
context.  Given  the  considerable 
implementation  difficulties,  and  the 
lesser  public  interest  in  obtaining  the 
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uhderlying  research  data  when  the 
agency  is  not  taking  action  that  has  the 
force  and  effect  of  law,  OMB  does  not 
believe  that  the  public  interest  would  be 
s^tved  by  extending  the  provision 
ijitained  in  Public  Law  105-277 
ond  the  regulatory  context, 
.ccordingly,  in  order  to  advtince 
lementation  of  the  requirements  of 
lie  Law  105-277,  OMB  seeks 
cijitnment  on  a  proposal  to  replace  "used 
by  the  Federal  Government  in 
developing  policy  or  rules"  with  "used 
byjthe  Federal  Government  in 
developing  a  regulation."  "Regulation" 
to  the  well-established  and  long- 
ding  definition  of  a  regulation  for 
ch  notice  and  comment  is  required 
er  the  Administrative  Procedures 
(5  U.S.C.  553).  In  firaming  this 
posal,  OMB  has  sought  to  ensure  that 
mbers  of  the  public  can  obtain  the 
irmation  needed  to  validate  those 
lerally-funded  research  findings  on 
ich  Federal  agencies  rely  when  they 
take  actions  that  have  the  force  and 
effect  of  law,  while  at  the  same  time 
eii^uring  that  the  provision  contained  in 
lie  Law  105-277  can  be 

stered  in  a  manner  that  is 
kable  for  members  of  the  public, 
F^eral  agencies  and  their  recipients. 
ta  addition,  based  on  its  experience 
wjih  reviewing  agency  regulations, 
O  sis  believes  the  public  interest  in 
hi  iving  access  to  research  data  is  likely 
toj  be  greatest  in  the  case  of  those 
itions  that  have  the  most 
iantial  impact  on  society.  One 
ting  method  for  identifying  these 
'ations  is  whether  a  regulation 
a  $100  million  impact  threshold, 
roach  is  similar  to  those 
by  the  Unfunded  Mandates 
irm  Act  (Public  Law  104-4,  2  U.S.C. 
1, 1535)  and  the  Congressional 
ew  Act  (Public  Law  104-121,  8 
C.  801(a)(3),  804(2)).  Therefore, 
requests  comments  on  whether 
liiyiiting  the  scope  of  the  proposed 
reVfcsion  to  regulations  that  meet  the 
SIJOO  million  threshold  would  be 
apipropriate.  In  particiUar,  conunenters 
should  identify  current  and  past 
rekblatory  actions  that  do  not  meet  the 
SIJQO  million  threshold,  but  where  they 
beiUeve  the  public  would  have 

lefitted  from  having  access  to  the 
ui^^erlying  research  data  sufficiently  to 
ify  burdens  on,  or  risks  to,  the 
tional  scientific  process. 

jst  Reimbursement 

y  commenters  sought  clarification 
abbiut  the  "reasonable  fee"  agencies  may 
chWge,  pursuant  to  the  provision 
cobtained  in  Public  Law  105-277.  OMB 
be .  eves  the  "reasonable  fee,"  which  is 
irn  <  nded  to  cover  the  cost  of  obtaining 


the  requested  data,  is  separate  from  the 
FOLA  fee  an  agency  could  assess  under 
5  U.S.C.  552(a)(4)(A).  hi  Ught  of  the 
congressional  intent  that  Federal 
agencies  and  researchers  be  reimbiu^ed 
by  the  requester  for  the  costs  that  they 
inciu  in  responding  to  the  request,  OMB 
has  concluded  that  agencies  may  retain 
this  new  fee,  in  order  to  reimburse 
themselves,  recipients,  and  applicable 
subrecipients,  for  the  costs  they  inciu'. 

OMB  seeks  comments  on  (1) 
Estimates  of  potential  incremental  costs 
to  be  incurred  by  Federal  agencies,  their 
recipients,  and  applicable  subrecipients 
in  carrying  out  the  proposed  revision, 
and  (2)  the  mechanisms  available  to 
recipients  to  charge  to  their  awards  the 
costs  that  they  woidd  incur  (e.g., 
"direct"  versus  "indirect"  charge,  or  by 
contract). 

After  receiving  comments,  OMB  will 
consider  revising  OMB  Circular  A-21, 
"Cost  Principles  for  Educational 
Institutions,"  as  necessary  to  ensure 
recipient  institutions  are  reimbursed  for 
the  incremental  costs  of  complying  with 
the  provision  contained  in  Public  Law 
105-277. 

OMB  encourages  interested  parties  to 
provide  comments  on  these  four 
concepts  at  this  time  so  that  any 
concerns  may  be  addressed  in  OMB's 
development  of  the  final  revision  to  the 
Circular,  pursuant  to  the  direction  of 
Public  Law  105-277.  OMB  intends  to 
publish  the  final  revision  on  or  before 
September  30, 1999. 

Issued  in  Washington,  D.C.,  August  5, 
1999. 

Norwood  I.  Jackson, 

Acting  Contmller. 

Pursuant  to  the  direction  of  Public 
Law  105-277,  OMB  proposes  to  amend 

Section .36  of  OMB  Circular  A-110 

by  revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  new  paragraph  (d)  to  read  as 
follows: 

J6    Intangible  property. 

*        •        *        *        • 

(c)  The  Federal  Government  has  the 
right  to: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  firet  produced 
under  an  award;  and 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)(1)  In  addition,  in  response  to  a 
Freedom  of  Information  Act  (FOIA) 
request  for  research  data  relating  to 
published  research  findings  produced 
under  an  award  that  were  used  by  the 
Federal  Government  in  developing  a 
regulation,  the  Federal  awarding  agency 
shall  request,  and  the  recipient  shall 


provide,  within  a  reasonable  time,  the 
research  data  so  that  they  can  be  made 
available  to  the  public  through  the 
procedures  established  imder  the  FOIA. 
If  the  Federal  awarding  agency  obtains 
the  research  data  solely  in  response  to 
a  FOIA  request,  the  agency  may  charge 
the  requester  a  reasonable  fee  equaling 
the  full  incremental  cost  of  obtaining 
the  research  data.  This  fee  should  reflect 
costs  incurred  by  the  agency,  the 
recipient,  and  applicable  subrecipients. 
This  fee  is  in  addition  to  any  fees  the 
agency  may  assess  under  the  FOIA  (5 
U.S.C.  552(a)(4)(A)). 

(2)  The  following  definitions  are  to  be 
used  for  purposes  of  paragraph  (d)  of 
this  section: 

(i)  Research  data  is  defined  as  the 
recorded  factual  material  commonly 
accepted  in  the  scientific  community  as 
necessary  to  validate  researching 
findings,  but  not  any  of  the  following: 
preliminary  analyses,  drafts  of  scientific 
papers,  plans  for  future  research,  peer 
reviews,  or  communications  with 
colleagues.  This  "recorded"  material 
excludes  physical  objects  (e.g., 
laboratory  samples).  Research  data  also 
do  not  include: 

(A)  Trade  secrets,  commercial 
information,  materials  necessary  to  be 
held  confidential  by  a  researcher  until 
publication  of  their  results  in  a  peer- 
reviewed  journal,  or  information  which 
may  be  copyrighted  or  patented;  and 

(B)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasiofl  of  personal  privacy,  such  as 
information  that  could  be  used  to 
identify  a  particular  person  in  a  research 
study. 

(ii)  Published  is  defined  as  either 
when: 

(A)  Research  findings  are  published  in 
a  peer-reviewed  scientific  or  technical 
journal;  or 

(B)  A  Federal  agency  publicly  and 
officially  cites  to  the  research  findings 
in  support  of  a  regidation. 

(iii)  Used  by  the  Federal  Government 
in  developing  a  regulation  is  defined  as 
when  an  agency  publicly  and  officially 
cites  to  the  research  findings  in  support 
of  a  regulation  (for  which  notice  and 
comment  is  required  under  5  U.S.C. 
553). 
*        •        *        *        • 

[FR  Doc.  99-20683  Filed  8-10-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PMmm  No.  34-41898;  ni*  No.  SR-Amwc- 
9»-18] 

S«lf-Ragulatory  OrganizatioM; 
AuMriCMi  Slock  ExclMnge  LLC;  Ofder 
Approving  PropoMd  Rule  CtMngo  and 
Amandmant  No.  1  Tharalo  Amending 
AmaxRulaMIC 

August  3. 1999. 
L  Introdaction 

On  May  17, 1999,  the  American  Stock 
Exchange  LLL  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Art 
of  1934  ("Act")  1  and  Rule  19b-4 
theieunder,^  a  proposed  rule  change  to 
amend  Amex  RtUe  901C.  On  June  8, 
1999,  Amex  filed  Amendment  No.  1.^ 
The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  the  Federal  Register  on 
June  24, 1999.'*  No  comments  were 
received  on  the  proposed  proposal.  This 
order  approves  the  proposal. 

n.  Descaiption  of  the  Propoeal 

By  adding  Commentary  .03  to  Amex 
Rule  901C  to  establish  criteria  for  the 
splitting  of  stock  indexes,  the  proposed 
rule  change  will  permit  the  Exchange  to 
split  broad  and  narrow-based  indexes 
without  submitting  a  proposed  rule 
change  to  the  Commission.  Specifically, 
the  proposal  will  require  the  Exchange, 
prior  to  instituting  an  index  split,  to 
issue  an  information  circular  to  the 
Exchange's  membership  with  details 
concerning  the  index  split  and  the 
adjusting  of  position  and  exercise  limits 
until  the  expiration  of  the  further  non- 
LEAP  option  contract.  In  effecting  the 
index  split,  the  Exchange  will  increase 
the  appUcable  index  divisor; 
proportionally  increase  the  number  of 
contracts  outstanding;  and  increase  the 
index  option's  applicable  position  and 
exercise  limits.  Position  and  exercise 
limits  that  are  increased  to 
accommodate  any  outstanding  index 
option  positions  will  revert,  following 


the  expiration  of  the  furthest  non-LEAP 
option  contract,  to  their  then  applicable 
linut. 

HL  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b).5 
Specifically,  the  Commission  finds  that 
the  proposal  is  consistent  with  the 
section  6(b)(5)  ^  requirements  in  that  the 
proposed  reduction  in  the  value  of  an 
index  and  the  associated  temporary 
increase  in  the  position  and  exercise 
limits  should  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  a  manner  consistent 
with  the  protection  of  investors  and  the 
public  interest.' 

By  reducing  the  value  of  an  index,  the 
Conunission  believes  that  a  broader 
range  of  investors  will  be  provided  with 
a  means  to  hedge  their  exposure  to  the 
market  risk  associated  with  the  stocks 
underlying  an  index.  Similarly,  the 
Commission  believes  that  reducing  the 
value  of  an  index  may  attract  additional 
investors,  thus  creating  a  more  active 
and  liquid  trading  market  for  the  index 
options.  The  Commission  notes  that, 
before  splitting  an  index,  the  Exchange 
will  provide  reasonable  advance  notice 
of  the  proposed  index  split  to  its 
membership.^ 

The  Commission  also  believes  that 
Amex's  proposed  adjustments  to  its 
position  and  exercise  limits  applicable 
to  an  index  are  appropriate  and 
consistent  with  the  Act.  In  particular, 
the  Commission  believes  that  the 


•  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-«. 

3  See  letter  to  Richard  Strasser,  Assistant  Director, 
Division  of  Market  Regulation.  SEC.  from  Scott  Van 
Hatten,  Legal  Counsel,  Derivative  Securities.  Amex, 
dated  June  4, 1999.  In  Amendment  No.  1,  Amex 
amended  the  text  of  the  proposed  rule. 

*  Securities  Exchange  Act  Release  No.  41S36 
(June  17.  1999),  64  FR  33941. 


5  15  U.S.C.  78f(b). 

6  15  U.S.C.  78f(b)(5). 

'  In  approving  this  rule  and  amendment,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efRciency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"  From  experience,  the  Commission  finds  that 
reasonable  notice  may  include  the  Exchange 
providing  notice  to  its  membership  at  least  two 
weeks  prior  to  the  implementation  of  the  proposed 
change  to  the  value  of  an  index  and  the  resulting 
adjustments  to  the  outstanding  options;  issuing  a 
second  notice  to  its  members  just  prior  to 
implementing  the  index  reduction  setting  forth  the 
new  divisor  and  other  relevant  information;  and 
issuing  a  circular  to  its  members  at  least  one  month 
prior  to  the  expiration  of  the  furthest  non-LEAP 
options  on  the  index  that  reminds  its  member  firms 
that  the  respective  position  and  exercise  limits  will 
revert  to  their  original  levels.  Although  not 
exclusive,  the  Commission  believes  that  these 
proposed  time  frames  should  allow  for  adequate 
notice  to  the  holders  of  all  open  positions  in 
options  on  an  index  proposed  to  be  split 


temporary  increase  of  the  position  and 
exercise  limits  is  reasonable  in  light  of 
the  fact  that  the  si2»  of  the  options 
contracts  on  an  index  will  be 
proportionally  reduced  and  that,  as  a 
result,  the  number  of  outstanding 
options  contracts  an  investor  holds  will 
be  increased.  The  temporary  increase  of 
the  position  and  exercise  limits, 
therefore,  will  ensure  that  investors  will 
not  potentially  be  in  violation  of  the 
lower  existing  position  and  exercise 
limits  while  permitting  market 
participants  to  maintain,  after  the  split 
of  an  index,  their  ciurent  level  of 
investment  in  the  option  contracts. 

The  Commission  further  believes  that 
increasing  an  index's  divisor  wiU  not 
have  an  adverse  market  impact  on  the 
trading  in  these  options.  After  the  split, 
an  index  will  continue  to  be  composed 
of  the  same  stocks  with  the  same 
weightings  and  will  be  calculated  in  the  ' 
same  manner,  except  for  the  proposed 
change  in  the  divisor. 

Finally,  in  its  release  adopting  new 
Rule  19b— 4(e),^  the  Commission  noted 
that  if  the  trading  rules,  procedures  and 
listing  standards  for  the  product  class 
included  criteria  regarding  splitting  an 
index,  such  changes  would  be  permitted 
without  being  considered  a  material 
change  to  the  derivative  securities 
product  and  without  requiring  the  filing 
of  a  proposed  rule  change  pursuant  to 
Section  19(b)  of  the  Act.i"  The  proposed 
rule  change  will  permit  the  Exchange  to 
adjust  the  value  of  a  stock  index  covered 
by  Commentary  .02  to  Rule  901C  from 
time  to  time  in  response  to  prevailing 
market  conditions  without  the  need  to 
submit  a  rule  filing  to  the  Commission 
on  each  occasion. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-99- 
18)  and  Amendment  No.  1  are 
approved. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  99-20632  Filed  8-10-99;  8:45  am) 
BIUJNG  CODE  801(M)1-« 


9  17CFR240.19b-4(e). 

*"  See  Securities  Exchange  Act  Release  No.  40761 
(December  8, 1998),  63  FR  70952  (December  22, 
1998)  ("New  Products  Release"). 

"  15  U.S.C  78s(b)(2). 

« 17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
ISSION 

No.  34-41700;  FN*  No.  SR-BSE- 


•ReguMory  Organizations;  Order 
A|]proving  Proposed  Rule  Change  by 
ttie  Boston  Stock  Exchange,  Inc. 
Rirtating  to  Its  Minor  Rule  Violation 

A  J  pist  3, 1999. 
L  (atroductioD 

On  March  26, 1999,  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange") 
fil^d  with  the  Securities  and  Exchange 
C^knmission  ("Commission"  or  "SEC") 
uant  to  Section  1 9(b)(1)  of  the 

ties  Exchange  Act  of  1934 
ct") »  and  Rule  19b-4  thereunder,^  a 
posed  rule  change  to  amend  the 

ary  Fine  Scheidule  of  the  Minor 
e  Violation  Plan  through  the 
"tion  of  violations  of  Rule  llAcl-4 
er  the  Act  ("Display  Rule").^  Notice 
e  proposed  rule  change  appeared  in 
Federal  Reg^er  on  May  20, 1999.'* 
Commission  received  no  comment 
ers  about  the  proposed  rule  change. 
8  order  approves  tho  proposed  nile 
:e. 


H 


iption  of  the  Proposal 


e  Exchange  proposes  to  amend  its 
lor  Rule  Violation  Plan  ("Plan")  to 
ude  violations  of  the  Display  Rule 
wtlich  are  inadvertent  or  unintentional. 
The  amendment  will  allow  the 
adajessment  of  fines,  rather  than  a  full 
"""^"^plinary  procedure  in  such 
ations. 

e  proposal  provides  that  failure  to 
lay  a  customer  limit  order 
lediately  (no  later  than  30  seconds) 
receipt  will  resiilt  in  a  written 
wtttning  for  the  initial  offense.  A  second 
o^nse  will  result  in  a  $50  fine. 
Subsequent  offenses  will  be  fined  at 
$100.  The  proposal  allows  for 
ca|unilation  of  subsequent  violations  on 
the  basis  of  a  rolling  12  month  period. 
W|l|ere  violations  of  the  Display  Rule  are 
fo^nd  to  be  intentional,  however,  the 
E^^ihange  is  not  precluded  imder  the 
proposal  from  initiating  formal 
D^iplinary  Proceedings  under  Chapter 
X^  or  imposing  sanctions  of  more  or 
leik  than  the  recommended  fines  (not  to 
ettjeed  $2,500  in  any  event). 

II J  Discussion 

1  he  Commission  has  reviewed 
carsfiilly  the  Exchange's  proposal,  and 


13 


5  U.S.C.  78s(b)(l)- 
7  cm  240.19t>-4. 
7CFR240.11Acl-4. 
I  lecurities  Exchange  Act  Release  No.  41396  (May 
999)  64  FR  27609. 


finds,  for  the  reasons  set  forth  below, 
that  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  under  the  Act 
applicable  to  a  national  securities 
exchange.^  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Sections 
6(b)(5),  6(b)(6),  llA(a)(l)(C)(iu)  and  (iv) 
of  the  Act  and  Rule  llAcl-4  under  the 
Act.6  Section  6(b)(5)  of  the  Act  requires 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  6(b)(6)  of  the 
Act  provides  that  the  rules  of  an 
exchange  provide  that  its  members  and 
associated  persons  be  appropriately 
disciplined  for  violations  of  the  Act  and 
the  rules  of  the  exchange. 

In  Section  llA  of  the  Act.  Congress 
found  that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  the 
availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
secxuities,  and  to  assure  the 
practicability  of  brokers  executing 
investors'  orders  in  the  best  market.  The 
proposed  rule  change  should  help  to 
ensure  the  timely  availability  of 
information  with  respect  to  quotations. 

The  Display  Rule,  which  the 
Commission  adopted  under  Section  llA 
of  the  Act,  requires  specialists  to  display 
immediately,  i.e.,  as  soon  as  practicable 
(which  under  normal  market  conditions 
means  no  later  than  30  seconds  from  the 
time  of  receipt)  ^  the  price  and  full  size 
of  customer  limit  orders  that  woiUd 
improve  the  bid  or  offer  in  a  security  or 
add  to  the  size  of  the  best  bid  or  offer. 
The  Commission  believes  that 
displaying  customer  limit  orders 
benefits  investors  by  providing 


'  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formation.  IS 
U.S.C.  78c(f). 

•15  U.S.C.  78f(b)(5).  15  U.S.C.  78f[b)(6),  15  U.S.C 
78k-l(a)(lKC)(iii)  and  (iv),  and  17  CFR  240.11Acl- 
4. 

'  See  Securities  Exchange  Act  Release  No. 
37619A  (September  6,  1996).  61  FR  48290 
(September  12,  1996)  ("Adopting  Release  ").  A 
specialist  is  not  displaying  customer  limit  orders 
immediately  if  the  specialist  regularly  executes 
customer  limit  orders  at,  for  example,  the  27th 
second  after  receipt.  The  requirement  that  a  limit 
order  be  displayed  "immediately"  means  that  the 
limit  order  must  be  displayed  as  soon  as 
practicable,  but  no  later  than  30  seconds  after 
receipt  under  normal  market  conditions.  This  30 
seconds  is  an  outer  limit  under  normal  market 
conditions  and  is  not  to  be  interpreted  as  a  30- 
second  safe  harbor. 


enhanced  execution  opportunities  and 
improved  transparency.* The 
Commission  finds  that  the  proposal 
reinforces  the  obUgations  of  an 
exchange  specialist  to  display 
immediately  certain  customer  limit 
orders  in  accordance  with  Sections  6 
and  llA  of  the  Act  and  the  Display 
Rule. 

Although  the  Commission  believes 
that  certain  violations  of  the  Display 
Rule  are  amenable  to  efficient  and 
equitable  enforcement  and  therefore  are 
appropriate  for  inclusion  in  the 
Exchange's  Plan,  because  a  violation  of 
the  Display  Rule  amounts  to  a  violation 
of  federal  securities  law.  the 
Commission  expects  that  the  Exchange 
will  err  on  the  side  of  caution  in 
disposing  of  such  violations  imder  the 
Plan.  The  Commission  expects  the 
Exchange  _will  continue  to  resolve 
intentional  violations  of  the  Display 
Rule  through  formal  disciplinary 
proceedings. 

IV.  Conclusion 

For  the  above  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  the  Act,  and  in 
particular  with  Sections  6(b)(5),  6(b)(6). 
llA(a)(l)(C)(iii)  and  (iv)  of  the  Act.  and 
rule  llAcl-4  under  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  act.s  that  the 
proposed  rule  change  (SR-BSE-99-04). 
be  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '° 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-20634  Filed  8-10-99;  8:45  am) 

BUJNQ  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[fMMse  No.  34-41702;  File  No.  SR-CBOE- 
96-53] 

S»lf*Regulatory  Organizations; 
Chicago  Board  Options  Exciiange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  and  Notice  of  Rling  and  Order 
Granting  Accelerated  Approval  to 
Amendments  No.  1  and  2  to  the 
Propoaed  Rule  Change  To  Amend  the 
Firm  Quote  Requirement 

August  4,  1999. 

On  December  15. 1998.  the  Chicago  - 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 


•W. 

•15U.S.C.  78s(b)(2). 

•0 17  cm  200.3O-3(aKl2}. 
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Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  a  proposed  rule 
change  to  amend  the  Exchange's  firm 
quote  requirement.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  January  28, 
1999.2  The  CBOE  submitted 
Amendments  No.  1  ^  and  2  '*  to  the 
proposed  rule  change  on  April  15, 1999, 
and  July  28, 1999,  respectively.  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
approval,  as  amended. 

L  Deacription  of  the  Proposal 

The  Exchange  proposes  to  amend 
CBOE  Rule  8.51(a)(2),  CBOE's  firm 
quote  provision,  to  require  that  trading 
crowds  be  firm  for  a  number  of  contracts 
on  less  than  the  RAES  contract  limit 
applicable  to  that  class  of  options.' 
CBOE  also  proposes  to  make  conforming 
changes  to  Interpretation  and  Policies 
.01  and  .06.  The  proposal  would  permit 
the  appropriate  Floor  Procedure 
Committee  ("FPC")  to  establish  the  firm 
quote  requirement  for  each  particular 
dass  of  options  traded  on  RAES 
provided  that  the  requirement  is  no  less 
than  the  RAES  contract  limit  and  no 
more  than  50  contracts.  For  classes  or 
series  that  are  not  traded  on  RAES.  the 
appropriate  FPC  may  establish  a  firm 
quote  requirement  between  10  and  Sb 
contracts.^ 


'  15  U.S.C.  78s(b)(l). 

'  See  Exchange  Act  Release  No.  40957  Qan.  20, 
1998).  64  FR  44S5. 

'  See  Letter  bom  Stephanie  C.  Mullins.  Attorney, 
CBOE,  to  Richard  Strasser,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"). 
Commissiun.  dated  April  13, 1999  ("Amendment 
No.  1").  Amendment  No.  1  explains  why  the 
Exchange  believes  the  proposed  rule  change  will 
hot  have  anti-competitive  effects  on  small  market- 
makers. 

*  See  Letter  from  Stephanie  C.  Mullins,  Attorney. 
C30E,  to  Richard  Strasser,  Assistant  Director, 
Division,  Commission,  dated  |uly  27,  1999 
("Amendment  No.  2").  Amendment  No.  2  sets  forth 
the  circumstances  under  which  Flpor  Officials  may 
grant  an  exemption  to  or  suspend  the  firm  quote 
requirement.  These  include  the  declaration  of  a  fast 
market,  a  system  malfunction,  an  influx  or  orders, 
or  other  unusual  circumstances  that  cause 
displayed  quotations  to  be  inaccurate  or  not 
current.  Amendment  No.  2  also  makes  certain 
technical  changes  to  the  proposed  rule  change. 

'  The  appropriate  Floor  Procedtire  Committee 
determines  the  size  of  orders  eligible  for  entry  into 
RAES.  The  maximum  RAES  order  size  is  generally 
20  contracts.  All  classes  of  securities  traded  on  the 
Exchange,  except  Long  Term  Equity  Anticipation 
Securities  ("LEAPS '),  are  traded  on  RAES.  The  firm 
quote  requirement  will  not  apply  to  orders  received 
from  other  exchanges  or  broker/dealers.  Phone  call 
between  Stephanie  C.  Mullins.  Attorney,  CBOE,  and 
Sonia  Patton.  Attorney,  Division,  Commission,  on 
June  7, 1999. 

"The  new  form  quote  requirement  will  remain  in 
effect  for  that  options  class  indefinitely  or  until  the 
FPC  changes  it.  The  FPC  meets  once  every  two 
weeks.  The  discretion  given  to  the  FPC  by  the 


The  firm  quote  requirement  will 
apply  at  all  times,^  except  during  an 
opening  or  closing  trading  rotation. 
Unless  there  is  a  contrary  ruling  by  two 
Floor  Officials,  the  requirement 
obligates  a  trading  crowd  to  sell  (buy) 
the  established  number  of  contracts  at 
the  offer  (bid)  which  is  displayed  when 
a  buy  (sell)  customer  order  reaches  the 
trading  station  where  the  particular 
option  class  is  located  for  trading. 
Currently,  paragraph  (a)(2)  of  Ride  8.51 
requires  trading  crowds  to  buy  (sell)  at 
least  ten  (10)  contracts  imder  these 
circumstances. 

Because  RAES  is  essentially  a  form  of 
electronic  firm  quote,  the  Exchange 
believes  that  in  most  cases,  the  firm 
quote  requirement  should  be  no  less 
than  the  RAES  contract  limit  for  a 
particular  options  class.  In  fact,  in 
deciding  to  raise  the  firm  quote 
requirement,  the  Exchange  noted  that 
the  appropriate  FPC  responsible  for 
setting  the  contract  limit  for  RAES  in 
particular  option  classes  recently 
increased  the  RAES  maximum  contract 
size,  such  that  ia  most  cases  the  RAES 
contract  limit  is  now  higher  than  the 
firm  quote  requirement."  Exchange  Rule 
8.51  will  continue  to  provide  that  the 
appropriate  Market  Performance 
Committee  may  determine  the  classes 
and  series  that  will  be  subject  to  the 
requirements  of  the  Rule. 

The  CBOE  also  is  amending 
Interpretation  and  Policy  .06  to  Rule 
8.51  to  clarity  that  the  firm  quote 
requirements  for  spreads  and  straddles 
applies  only  in  equity  options.^  The 
CBOE  notes  that  policy  was  clearly 
stated  in  File  No.  SR-CBOE-94-54  and 
in  the  Commission's  order  approving 
that  filing.'"  However,  the  rule  language 
itself  does  not  reflect  this  limitation. 
Thus,  the  CBOE  is  making  this  change 
to  clarify  in  the  rule  text  what  was 
originally  intended  by  that  rule  filing. 


proposed  rule  change  to  establish  a  different  firm 
quote  requirement  between  the  RAES  contract  limit 
and  50  contracts  for  a  particular  class  of  options  is 
intended  to  enable  the  FPC  to  respond  to  general 
trading  trends  in  a  given  options  class.  Phone  call 
between  Timothy  Thompson.  Director,  Regulatory 
Affairs,  Legal  Department,  CBOE,  Sonia  Patton, 
Attorney,  Division,  Commission  and  Constance 
Kiggins,  Special  Counsel,  Division,  Commission,  on 
January  6, 1999. 

'  Under  Exchange  Rule  8.51(a)(3),  however,  any 
two  Floor  Officials  may  suspend  the  firm  qupte 
requirement  for  a  class  or  a  series  within  a  class, 
if  it  is  in  the  interest  of  a  fair  and  orderly  market. 

■  See  Regulatory  Circulars  RG98-102,  RG9ft-117. 
RG  98-119. 

"The  term  "spreads  and  straddles"  refers  to  two- 
part  equity  option  orders  in  which  the  component 
series  are  on  opposite  sided  of  the  market  and  in 
a  one-to-one-ratio. 

>°  Securities  Exchange  Act  Release  No.  35785 
(May  31, 1995),  60  FR  30125  (June  7. 1995). 


n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particidar,  the  Commission 
finds  that  the  proposed  rule  change 
meets  the  requirements  of  section 
6(b)(5)  of  the  Act  11  which  states  that, 
among  other  things,  the  rules  of  an 
exchange  must  be  designed  to  facilitate 
securities  transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
The  Commission  believes  that  the 
proposal  should  provide  greater  depth 
to  the  option  market  and  benefit  public 
customers  by  ensuring  that  they  receive 
fills  of  their  orders  for  a  greater  number 
of  contracts.  Moreover,  ^e  Commission 
believes  that  allowing  the  FPC  to  set  the 
firm  quote  requirement  on  a  class  by 
basis  within  a  given  range  [i.e.',  no  less 
than  the  RAES  limit  and  no  more  than 
50  contracts)  will  give  the  Exchange  the 
flexibility  to  respond  to  competitive 
pressures  from  other  markets  for 
multiply  listed  options  while  not 
imposing  an  undue  burden  on  firms  that 
trade  those  option  classes. 

Moreover,  as  CBOE  notes.  Rule  8.51  is 
imclear  in  its  application  to  spreads  and 
straddles,  although  the  Commission 
order  approving  die  proposal  clearly 
indicates  that  the  provision  only  applies 
to  equity  options  as  opposed  to  index 
and  equity  options.  As  a  result,  the 
Commission  believes  it  is  appropriate  to 
clarify  that  the  firm  quote  requirement 
for  spreads  and  straddles  applies  only  to 
equity  options. 

Pu»uant  to  section  19(b)(2)  of  the 
Act,i2  the  Commission  finds  good  cause 
to  approve  Amendments  No.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
30th  day  after  the  date  of  publication  of 
notice  of  filing  thereof  in  the  Federal 
Register  because  the  Amendments  do 
not  present  any  new  regidatory  issues. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendments  No. 
1  and  2,  including  whether  those 
amendments  are  consistent  with  the 
Act.  Persons  making  written 
submissions  shoiUd  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 


"15  U.S.C.  78f(bH5).  In  approving  this  rule 
change,  the  Commission  has  considered  the 
proposal's  impact  on  efficiency,  competition,  and 
capital  formation,  consistent  with  Section  3  of  the 
Act.  15  U.S.C.  78c(f). 

>2 15  U.S.C  78s(b)(2). 
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01  '*  )9.  Copies  of  the  submission,  all 
sii^equent  amendments,  all  written 
st^ements  with  tespect  to  the  proposed 
n|ie  change  that  are  filed  with  the 
Cpimnission,  and  all  written 
o^iomunications  relating  to  the 
p^posed  rule  change  between  the 

ission  and  any  person,  other  than 
se  that  may  be  withheld  from  the 
lie  in  accordance  with  the 
visions  of  5  U.S.C.  552.  will  be 

ble  for  inspection  and  copying  in 
Ck)mmission's  Public  Reference 
m,  in  Washington,  DC.  Copies  of 
filing  will  also  be  available  for 
iii^ection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
slieuld  refer  to  File  No.  SR-CBOE-98- 
5^  and  should  be  submitted  by 
S(i)tember  1,1999. 

W  Condusion 

It  is  therefore  ordered,  pursuant  to 
Sl^on  19(b)(2)  of  the  Act,"  that  the 
pMposed  rule  change  (SR-CBOE-98- 
531,  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autbority.'* 

Mii^aret  H.  McFariand, 

Df J  luty  Secretary. 

[F  i  Doc.  9»-20631  Filed  8-10-99;  8:45  am] 

M  1  MO  OOOC  mO-OMi 


SPCURITIES  AND  EXCHANGE 
COMMISSION 

[n  I IMM  No.  34-41657;  ni*  No.  SR-OTC- 
9^171 

si|r-Ragulalory  Organbalions;  Tlw 
DMwsHory  TriMt  Company;  Notice  of 
Flf  ^  of  Piopoaad  Rule  ClMMiga 

I  to  ArranQamanta  To  Intagrato 
I  Dapoallory  Tniat  Company  and 
i  Nationai  SacurMaa  Claaring 


Ju|^27, 1999. 

Buant  to  Section  19(b)(1)  of  the 
ities  Exchange  Act  of  1934 
ict"),i  notice  is  hereby  given  that  on 
6, 1999,  The  Depository  Trust 
ipany  ("DTC")  filed  with  the 
ities  and  Exchange  Commission 
("Commission")  the  proposed  nUe 
chinge  (File  No.  SR-4DTC-99-17)  as 
dMcribed  in  Items  I,  n,  and  m  below, 
v/  i|ch  items  have  been  prepared 
pi  iinarily  by  DTC.  The  Commission  is 
pi  1  >lishing  this  notice  to  solicit 
CO  I  unents  from  interested  persons. 


i3  15U.S.C.78»(bH2). 
17  CFR  20O.3O-3(a)(12). 
S  U.S.C.  7fts(b)(l). 


L  Sdf-Regiilatory  Organization's 
SUtrawnt  of  tlM  Tenns  of  Snbrtance  of 
the  Propoaed  Rule  Change 

The  proposed  rule  change  filed  by 
DTC  involves  proposed  arrangements  to 
integrate  DTC  and  National  Securities 
Clearing  Corporation  ("NSCC").  The 
proposal  provides  for  the  following: 

•  DTC  and  NSCC  will  form  a  New 
York  corporation  ("Holding  Company") 
for  the  purpose  of  owning  directly  all  of 
the  outstanding  stock  of  NSCC  and 
owning  indirectly  through  a  Delaware 
subsidiary  of  the  Holding  Company  all 
of  the  outstanding  stock  of  DTC. 

•  After  receipt  of  aU  necessary 
regulatory  approvals,  the  Holding     - 
Company  will  conduct  exchange  offers 
in  which  current  DC  stockholders  will 
have  the  opportunity  to  exchange  their 
DTC  shares  for  newly-issued  Holding 
Company  common  stock  on  a  one-for- 
one  basis  and  the  two  current 
stockholders  of  NSCC  will  be  ofiered 
shares  of  Holding  Company  preferred 
stock  on  a  one-for-one  basis  in  exchange 
for  their  NSCC  shares  ("Exchange 
Offers"). 

•  The  Holding  Company  will  elect  as 
the  Directors  of  DTC  and  NSCC  the 
persons  elected  by  the  stockholders  of 
the  Holding  Company. 

•  As  subsidiaries  of  the  Holding 
Company,  DTC  and  NSCC  will  continue 
to  operate  as  they  do  currently,  and  each 
will  offer  its  own  services  to  its  own 
members  pursuant  to  separate  legal 
arrangements  and  separate  risk 
management  procedures. 

•  Tne  Holding  Company  itself  will 
not  engage  in  clearing  agency  activities. 
Certain  support  functions,  including 
Human  Resources,  Finance,  Audit, 
General  Administration,  Corporate 
Communications,  and  Legal  will  be 
centralized  in  the  Holding  Company, 
and  the  Holding  Company  will  provide 
those  services  to  each  of  die  two 
subsidiary  clearing  agencies  pursuant  to 
service  contracts. 

n.  Self-Regulatory  Organizatien's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
stmimaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

At  their  meetings  in  February  1999, 
the  Boards  of  Directors  of  DTC  and 
NSCC  voted  to  proceed  with  a  plan  for 
the  integration  of  the  two  clearing 
agencies.  A  principal  goal  of  the  plan  is 
to  fedlitate  the  development  and  timely 
execution  of  a  strategy  to  harmonize  the 
processing  streams  at  DTC  and  NSCC  for 
the  clearance  and  settlement  of  both 
institutional  and  broker  transactions. 
This  strategy  is  intended  to 
accommodate  shortened  settlement 
cycled  uid  increased  volumes,  to 
improve  risk  management,  and  to  lower 
transaction  processing  costs. 

All  iiiiliiil  step  in  the  plan  was  the 
identification  from  among  the 
incumbent  directors  of  both  Boards  of  a 
single  group  of  individual  to  serve  as 
the  Board  of  Directors  for  each  of  the 
two  companies.  Since  simply  adding  the 
membership  of  DTC's  Board  of  NSCC's 
Board  would  have  resulted  in  certain 
user  and  marketplace  organizations 
having  more  than  one  representative, 
each  of  these  organizations  was  asked  to 
select  only  one  representative.  Through 
this  process  and  with  the  inclusion  of 
DTC  and  NSCC  management  Directors, 
a  group  of  twenty-seven  persons  was 
identified.  That  group  has  been  elected 
as  NiSCC  Board  of  Directors  by  NSCC's 
stockholders.  Since  federal  banking  law  , 
applicable  tb  DTC  limits  the  maTriTniim 
size  of  DTC's  Board  to  twenty-five 
members,  two  of  the  persons  to  NSCC's 
Board  will  participate  in  DTC  Board 
meetings  as  non-voting  advisors.  The 
remaining  twenty-five  persons  have 
been  elected  as  DTC's  Board  of  Directors 
by  DTC  stockholders.  3  The  next  steps  in 
the  integration  plan,  conducting  the 
Exchange  Offers  and  implementing 
certain  stock  ownership  and  corporate 
governance  arrangements  for  the 
Holding  Company,  are  the  subjects  of 
the  proposed  rule  change. 

"The  Holding  Company  moII  issue  two 
classes  of  stoc^  in  connection  with  the 
Exchange  Offers:  common  stock  to  be 
owned  initially  by  current  DTC 
stockholders  and  preferred  stock  to  be 
owned  in  equal  amounts  by  the  New 
York  Stock  Exchange  ("NYSE")  and  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  the  current 
stockholders  of  NSCC.  As  explained  in 
more  detail  below,  DTC  believes  that 
DTC  and  NSCC  will  satisfy  the  fair 
representation  requirement  of  Section 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 


3  See  Securities  Exchange  Act  Release  No.  41529 
{June  15. 1999),  64  FR  33333  (File  No.  SR-DTC-99- 
08)  (order  approving  proposed  rule  change). 
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17A(b)(3)(C)  of  the  Act  *  in  the  Holding 
Company  structure  by  (1)  giving 
participants  and  members  of  DTC  and 
NSCC  the  right  to  purchase  shares  or 
Holding  Company  common  stock  on  a 
basis  that  reflects  their  use  of  the 
services  and  facilities  of  DTC  and  NSCC 
(based  on  a  system  analogous  to  the 
system  now  employed  by  DTC  for 
reallocating  entitlements  to  purchase 
shares  of  IXTC  stock)  and  (2)  selecting 
individuals  to  be  directors  of  the 
Holding  Company  (who  will  also  be 
directors  of  DTC  and  NSCC)  on  a  basis 
that  will  insure  that  all  major 
constituencies  in  the  securities  industry 
will  have  a  voice  in  the  business  and 
affairs  of  DTC  and  NSCC  (based  on  a 
process  analogous  to  the  process  now 
emplnyed  by  the  two  clearing  agencies 
for  selecting  their  directors). 

In  connection  with  the  exchange  offer 
for  shares  of  DTC  stock,  the  current  DTC 
Stockholders  Agreement  will  be 
amended  to  provide  that  if  a  specified 
supermajority  of  DTC  stockholders 
tender  their  shares  of  DTC  stock  for 
shares  of  Holding  Company  common 
stock:  (1)  Any  DTC  stockholders  that  fail 
to  tender  their  shares  of  DTC  stock  will 
cease  to  be  qualified  holders  of  DTC 
stock;  (2)  their  shares  of  DTC  stock  will 
automatically  be  transferred  to  NSCC; 
(3)  NSCC  will  tender  such  shares  of  DTC 
stock  to  the  Holding  Company  in 
exchange  for  an  equivalent  number  of 
shares  of  Holding  Company  common 
stock;  and  (4)  the  non-tendering  DTC 
stockholders  will  be  paid  DTC  book 
value  for  their  shares  of  DTC  stock  as 
when  NSCC,  in  accordance  with 
procedures  set  forth  in  the  Holding 
Company  Shareholders  Agreement,  sells 
or  transfers  its  shares  of  Holding 
Company  common  stock  to  other 
participants  or  members  of  DTC  and 
NSCC.S 

The  Holding  Company's  Articles  of 
Incorporation,  By-Laws,  and 
Shareholders  Agreement  ("Basic 
Documents") "  contain  provisions 
designed  to  preserve  the  rights  that  the 
stockholders  of  DTC  and  NSCC 
currently  have  and  in  particular  to 
satisfy  the  fair  representation 
requirement  of  Section  17A  of  the  Act. 
In  this  regard,  the  Basic  Docimients 
provide  for  the  following. 


*  15  U.S.C.  78q-l(b)(3)(C). 

^  DTC  has  informed  the  Commission  that  the 
procedures  to  be  used  by  NSGC  to  sell  or  transfer 
Holding  Company  common  stock  are  in  all  material 
respects  the  same  as  the  procedures  set  forth  in 
DTC's  Stockholders  Agreement  applicable  to  the 
sale  by  a  stockholder  of  DTC  shares. 

B  DTC  included  the  Basic  Documents  as  exhibits 
to  its  filing,  which  is  available  for  inspection  and 
copying  in  the  Commission's  public  reference  room 
and  through  DTC 


•  As  owners  of  Holding  Company 
preferred  stock,  the  NYSE  and  the 
NASD  each  will  have  the  right  to  put 
one  person  on  the  Board  of  Director  of 
the  Holding  Company,  and  that  person 
will  also  serve  on  the  Boards  of  DTC 
and  NSCC.  All  other  Directors  will  be 
elected  annually  by  the  owners  of 
Holding  Companv  common  stock. 

•  As  disoissea  above,  the  rights  to 
purchase  Holding  Company  common 
stock  will  be  reallocated  to  the  users  of 
both  clearing  agencies  based  upon  the 
users'  usage.  Under  the  Basic 
Dociunents,  these  rights  will  be 
reallocated  initially  in  2000  and  again  in 
2001.  Thereafter,  depending  upon 
whether  there  are  significant  dianges  in 
entitlements  and  stock  purchases,  the 
Board  of  the  Holding  Company  will  be 
permitted  to  schedule  reallocations 
every  other  year  or  every  third  year 
rather  than  annually. 

•  The  owners  of  Holding  Company 
common  stock  will  be  able  to  exercise 
ciunulative  voting  in  the  election  of 
Holding  Company  directors. 

'  With  respect  to  the  nomination 
process,  each  year  the  Holding 
Company's  Board  of  Directors  will 
appoint  a  nominating  committee  that 
may  include  both  members  and 
nonmembers  of  the  Board.  After 
soliciting  suggestions  from  all  users  of 
the  clearing  agencies  of  possible 
nominees  to  Gti  vacancies  on  the  Board, 
the  nominating  committee  will 
recommend  a  slate  of  nominees  to  the 
full  Board.  The  Board  may  make 
changes  in  that  slate  before  submitting 
nominations  to  the  holders  of  Holding 
Company  common  stock  for  election. 
The  election  ballot  included  in  the 
proxy  materials  will  provide  an 
opportunity  for  stockholders  to  vote  for 
a  person  not  listed  as  a  nominee.  Since 
the  Basic  Documents  provide  for 
cumidative  voting,  one  or  more  owners 
of  Holding  Company  common  stock 
could  arrange  to  elect  a  person  not  on 
the  slate  nominated  for  election  by  the 
Board. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
because  it  is  designed  to  coordinate 
further  the  activities  of  DTC  and  NSCC 
in  order  to  help  assure  the  continued 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  in 
the  fece  of  changing  business  and 
regulatory  requirements  for  the 
securities  industry. 

(B)  Self-Regulatory  Organization's 
Statement  of  burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 


appropriate.in  furtherance  of  the 
purposes  of  the  Act.  DTC  and  NSCC  are 
utilities  created  to  serve  members  of  the 
securities  industry  by  providing  certain 
complementary  services  that  are 
ancillary  to  the  businesses  in  which 
industry  members  complete  with  one    . 
another. 

(C)Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  from  DTC 
participants  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

m.  Date  of  EfiiBctiTmiess  of  the 
Proposed  Rules  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  uf  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submission  should 
refertoFileNo.  SR-DTC-99-17and    - 
should  be  submitted  by  September  1. 
1999. 


F  or  the  Ckimmission  by  Division  of  Market 
R<  I  ulation,  pursuant  to  delegated  authority/ 
M^  rgaret  H.  McFariand, 

outy  Secretary. 

\  Doc.  9^20701  Filed  8-10-99;  8:45  am] 
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SeCURITIES  AND  EXCHANGE 
COMMISSION 

I 

piUeate  No.  34^1704;  HI*  No.  SfMIASO- 

sik-Ragulatory  Organizations;  NoUca 
oflpillng  of  Propoaad  Rula  Changa  and 
Afaandmant  Nos.  1, 2  and  3  to  Ilia 
Pi^poaad  Ruia  Changa  by  tha  National 
Afaociation  of  SacurlUaa  Daalars,  inc. 
RMaUng  to  Matgin  for  Exaniptad 
Dbyrowara,  Good  Faitti  Accounts,  Joint 
BmI(  Offloa  Arrangamants  and  Options 
Tmnsa(;:tlona 

AiW  4, 1999. 

JFursuant  to  Section  19(b)(1)  of  the 
ctirities  Exchange  Act  of  1934 
Vet' ').i  and  Rule  19b-4  thereunder.^ 
ice  is  hereby  given  that  on  January 
1999,  the  National  Association  of 

ities  Dealers,  Inc.  ("NASD"  or 
^sociation"),  through  its  whoUy- 
oWbed  subsidiary,  NASD  Regulation, 
Inji  ("NASD  Regulation"),  filed  with  the 
SQ<^urities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
nub  change  as  described  in  Items  I,  n, 
and  in  below,  which  Items  have  been 
pij^aied  by  NASD  Regulation.  NASD 
R^^ation  amended  its  proposal  on 
JuttB  1, 1999,  July  7, 1999,  and  July  15, 
1999.3  The  Commission  is  publishing 
'  U  notice  to  solicit  comments  on  the 


17  CFR  200.3(V-3(a)(12) 
is  U.S.C  788(b)(1). 
|7CFR240.19b-4. 
I  $ee  Letter  fix)in  Alden  S.  Adkins,  Senior  Vice 
4ident  and  General  Counsel,  NASD  Regulation, 
"atherine  A.  England,  Assistant  Director, 
bion  of  Market  Regulation  ("Division"), 
ission,  dated  June  1, 1999  ("Amendment  No. 
l"i;iLetter  from  Alden  S.  Adkins,  Senior  Vice 
President  and  General  Counsel,  NASD  Regulation, 
to  (Catherine  A.  England,  Assistant  Director, 
Di|kion,  Commission,  dated  Iidy  7, 1999 
("Amendment  No.  2");  and  Letter  from  Alden  S. 
AdMns,  Senior  Vice  President  andGeneral  Counsel, 
N^SD  Regulation,  to  Richard  C.  Strasser,  Assistant 
Diitactor,  Division,  Commission,  dated  July  15, 1999 
("Anendment  No.  3").  Amendment  No.  1  conforms 
sevval  provisions  of  NASD  Rule  2520  to  New  York 
Stqc^  Exchange  ("NYSE")  Rule  431.  Among  other 
thiji^.  Amendment  No.  1  indicates  that,  for 
puMoses  of  the  joint  back  office  provisions  of 
NA9D  Rule  2520,  the  NASD  will  interpret  the  terms 
"cqitying  and  clearing  member"  and  "carrying 
member"  in  the  same  manner  as  N^'SE. 
Amendment  No.  1  also  provides  additional 
infotmation  regarding  the  proposed  changes  to  the 
provisions  of  NASD  Rule  2520  governing  control 
and  restricted  seciuities.  Amendment  Nos.  2  and  3 
ma  ip  technical  changes  to  the  text  of  NASD  Rule 
25:  Q. 


proposed  rule  change,  as  amended,  firom 
interested  persons. 

I.  Self-Regulatory  Organizatioii's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changs 

NASD  Regulation  is  proposing  to 
amend  NASD  Rule  2520,  "Margin 
Requirements,"  to  revise  the  margin 
requirements  for  exempted  borrowers, 
good  faith  accounts,  joint  back  office 
arrangements  and  options  transactions. 
The  text  of  the  proposed  rule  change  is 
as  follows  (additions  are  italicized; 
deletions  are  bracketed): 

2520.  Margin  Requirements 

(a)  Definitions 

For  piirposes  of  this  paragraph,  the 
following  terms  shall  have  the  meanings 
specified  below: 

***** 

(3)  The  term  "customer"  means  any 
person  for  whom  securities  are 
purchased  or  sold  or  to  whom  securities 
are  piuchased  or  sold  whether  on  a 
regular  way,  when  issued,  delayed  or 
future  delivery  basis,  it  will  also  include 
any  person  for  whom  securities  are  held 
or  carried  and  to  or  for  whom  a  member 
extends,  arranges  or  maintains  any 
credit.  The  term  will  not  include  the 
following:  (A)  a  broker  or  dealer  from 
whom  a  sectuity  has  been  purchased  or 
to  whom  a  security  has  been  sold  for  the 
account  of  the  member  or  its  customers 
[.},  or  (B)  and  "exempted  borrower"  as 
defined  by  Regulation  T  of  the  Board  of 
Governors  of  the  Federal  Reserve  System 
("Regulation  T"),  except  for  the 
pmprietary  account  of  a  broker-dealer 
carried  by  a  member  pursuant  to 
paragraph  (e)(6)  of  this  Rule. 

(b)  Initial  Margin 

For  the  purpose  of  effecting  new 
securities  transactions  and 
commitments,  the  customer  shall  be 
required  to  deposit  margin  in  cash  and/ 
or  securities  in  the  account  which  shall 
be  at  least  the  greater  of: 

(1)  the  amoimt  specified  in  Regulation 
T[of  the  Boad  of  Governors  of  the 
Federal  Reserve  System];  or 
***** 

Withdrawals  of  cash  or  securities  may 
be  made  from  any  account  which  has  as 
debit  balance,  "short"  position  or 
commitments,  provided  it  is  in 
compliance  with  Regulation  T  [of  the 
Board  of  Governors  of  the  Federal 
Reserve  System]  and  after  such 
withdrawal  the  equity  in  the  account  is 
at  least  the  greater  of  $2,000  or  an 
amount  8u£fici«it  to  meet  the 
maintenance  margin  requirements  of 
this  paragraph. 


^)  Maintenance  Margin  -. 

The  margin  which  must  be 
maintained  in  [margin]  all*  accoimts  of 
customers,  except  for  cash  accounts 
subject  to  other  provisions  of  this  rule, 
shall  be  as  follows: 
***** 

[(5)  In  the  case  of  securities  listed  on 
the  Emerging  Company  Marketplace  of 
the  America  Stock  Exchange  (AMEX), 
100  percent  of  the  market  value  in  cash, 
of  each  secvuity  held  "long"  in  the 
account,  unless  the  AMEX  determines 
that  the  security  satisfies  the  criteria 
enumerated  in  Sections  220.17(a)  and 
(b)  of  Regulation  T  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  for  inclusion  and  continued 
inclusion  on  the  List  of  OTC  Margin 
Stocks,  except  for  the  requirement 
relating  to  the  number  of  dealers  in 
Sections  220.17(a)(1)  and  (b)(1)]. 


(e)  Exc()ptions  to  Rule 

The  foregoing  requirements  of  this 
[paragraph]  Rule  ^  are  subject  to  the 
following  exceptions: 


(2)  Exempted  Securities,  Marginable 
Corporate  Debt  Securities  and  Baskets 


(C)  Non-Convertible  Corporate  Debt 
Securities 

On  any  positions  in  non-convertible 
corporate  debt  seciuities,  which  are 
listed  or  traded  on  a  registered  national 
securities  exchange  or  quality  as  an 
"OTC  margin  bond,"  as  defined  in 
Section  220.2(t)  of  Regulation  T  [of  the 
Board  of  Governors  of  the  Federal 
Reserve  System],  the  margin  to  be    . 
maintaineid  shall  be  20  (>ercent  of  the 
current  market  value  or  7  percent  of  the 
principal  amount,  whichever  amount  is 
greater,  except  on  mortgage  related 
securities  as  defined  in  Section  3(a)(41) 
of  the  Act  the  margin  to  be  maintained 
for  an  exempt  account  shall  be  5  percent 
of  the  current  market  value.  For 
purposes  of  this  subparagraph,  and 
exempt  account  shall  be  defined  as  a 
member,  non-member  broker/dealer, 
"designated  account"  or  any  pwrson 
having  net  tangible  assets  of  at  least 
sixteen  million  dollars. 


(3)  Joint  Accounts  in  Which  the 
Carrying  Member  or  a  Partner  or 
Stockholder  Therein  Has  an  Interest 

In  the  case  of  a  joint  account  carried 
by  a  member  in  which  such  member,  or 


*  See  Amendment  No.  1,  supra  note  3. 
^  See  Amendment  No.  2.  supra  note  3. 
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any  partner,  or  stockholder  (other  than 
a  holder  of  fireely  transferable  stock)  of 
such  member  participates  with  others, 
each  participant  other  than  the  canning 
members  shall  maintain  an  equity  with 
respect  to  such  interest  pursuant  to  the 
margin  provisions  of  this  paragraph  as 
if  such  interest  were  in  a  separate 
account. 

Pursuant  to  the  Rule  9600  Series,  the 
Association  may  grant  an  exemption 
from  the  provisions  of  paragraph  (e)(3), 
if  the  account  is[:] 

[(A)]  confined  exclusively  to 
transactions  and  positions  in  exempted 
8ecurities[;]. 

[(B)  maintained  as  a  Market  Functions 
Acxount  confoiming  to  the  conditions  of 
Section  220.12(e)  (Odd-lot  dealers)  of 
Regulation  T  of  the  Board  of  Governors 
of  die  Federal  Reserve  System;  or] 

(C)  maintained  as  a  Market  Functions 
A(xount  conforming  to  the  conditions  of 
Section  220.12(c)  (Underwritings  and 
Distributions)  of  Regulation  T  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  and  each  other 
participant  margins  his  share  of  such 
account  on  such  basis  as  the  Association 
may  prescribe.]  ^ 

(5)  Specialists'  and  Market  Makers' 
Accounts 

(A)  A  member  many  cany  the  account 
of  an  "approved  specialist  or  market 
maker,"  which  account  is  limited  to 
specialist  or  market  making 
transactions,  upon  a  margin  basis  which 
is  satisfactory  to  both  parties.  The 
amount  of  any  deficiency  between  the 
equity  in  the  account  and  the  [margin 
required  by  the  other  provisions  of  this 
paragraph  and  the]  haircut  requirements 
pursuant  to  SEC  Rule  15c3-l  shall  be 
charged  against  the  membor's  net  capital 
when  computing  net  capital  under  SEC 
Rule  15c3-l. 

For  the  piupose  of  this  subparagraph, 
the  term  "approved  specialist  or  market 
maker"  means  either: 

(i)  a  specialist  or  market  maker,  who 
is  deemed  a  specialist  for  all  purposes 
under  the  Act  and  who  is  registned 
pursuant  to  the  rules  of  a  national 
seciuities  exchange;  or 

(ii)  an  OTC  market  maker  or  third 
market  maker,  who  meets  the 
requirements  of  Section 
220.7.(g)(5Al2{d)  of  Regulation  T  [of  the 
Board  of  Governors  of  the  Federal 
Reserve  System]. 

(B)  In  the  case  of  joint  accoimt  carried 
by  a  member  in  accordance  with 
subparagraph  (i)  above  in  which  the 
member  participates,  the  equity 
maintained  in  the  account  by  the  other 


■  See  AmendmMtt  Nc.  1.  supra  note  3. 


participants  may  be  in  any  amount 
which  is  mutually  satisfactory.  The 
amoimt  of  any  deficiency  between  the 
equity  maintained  in  the  account  by  the 
other  participants  and  their 
proportionate  share  of  the  [margin 
required  by  the  other  provisions  of  this 
paragraph]  the  haircut  requirements 
pursuant  to  SEC  Rule  15c3-l  shall  be 
charged  against  the  member's  net  capital 
when  computing  net  capital  under  SEC 
Rule  15c3-l. 

(6)  Broker/Dealer  Accounts 

{A)  A  member  may  carry  the 
proprietary  account  to  another  broker/ 
dealer,  which  is  registered  with  the 
Commission,  upon  a  margin  basis  which 
is  satisfactory  to  both  parties,  provided 
the  requirements  of  Regulation  T  [of  the 
Board  Governors  of  the  Federal  Reserve 
System]  are  adhered  to  and  the  accoimt 
is  not  carried  in  a  deficit  equity 
condition.  The  amount  of  any 
deficiency  between  the  equity 
maintained  in  the  account  and  the 
[margin  required  by  the  other  provisions 
of  this  paragraph]  haircut  requirements 
pursuant  to  SEC  Rule  15c3-l  shall  be 
charged  against  the  member's  net  capital 
when  computing  net  capital  under  SEC 
Rule  15c3-l. 

(B)  Joint  Back  Office  Arrangements 
An  arrangement  may  be  established 
between  two  or  more  registered  broker- 
dealers  pursuant  to  Regulation  T 
Section  220.7,  to  form  a  joint  back  office 
("JBO")  arrangement  for  carrying  and 
clearing  or  carrying  accounts  or 
participating  broker-dealers.  Members 
must  provide  written  notification  to  the 
Association  prior  to  establishing  a  JBO 
arrangement. 

(i)  A  carrying  and  clearing,  or  carrying 
member  must: 

a.  maintain  a  minimum  tentative  net 
capital  of  $25  million  as  computed 
pursuant  to  SEC  Rule  15c3-l.  except 
that  a  member  whose  primary  business 
consists  of  the  clearance  of  options 
market-maker  accounts  may  carry  JBO 
accounts  provided  that  it  maintains  a 
minimum  net  capital  of  $7  million  as 
computed  pursuant  to  SEC  Rule  15c3- 
1.  In  addition,  the  member  must  include 
in  its  ratio  of  gross  options  market 
maker  haircuts  required  by  the 
provisions  of  SEC  Rule  15c3-l  gross 
deductions  for  JBO  participant 
accounts.  Clearance  of  option  market 
maker  accounts  shall  be  deemed  a 
broker-dealer's  primary  business  if  a 
minimum  of  60%  of  the  aggregate 
deductions  in  the  above  ratio  are 
options  market  maker  deductions.  In  the 
event  that  a  carrying  and  clearing,  or  a 
carrying  member's  tentative  net  capital, 
or  net  capital,  respectively,  has  fallen 
below  the  above  requirements,  the  firm 


shall:  (a)  promptly  notify  the 
Association  in  writing  of  such 
deficiency,  (b)  take  appropriate  action 
to  resolve  such  deficiency  within  three 
consecutive  business  days,  or  not  permit 
any  new  transactions  to  be  entered  into   , 
pursuant  to  the  JBO  arrangement; 

b.  maintain  a  written  risk  analysis 
methodology  for  assessing  the  amount   . 
of  credit  extended  to  participating 
broker/dealers  which  shall  be  made 
available  to  the  Association  on  request; 
and 

c.  deduct  from  net  capital  haircut 
requirements  pursuant  to  SEC  Rule 
15c3-l  amounts  in  excess  of  the  equity 
maintained  in  the  accounts  of 
participating  broker/dealers. 

(ii)  A  participating  broker/dealer 
must: 

a.  be  a  registered  broker/dealer 
subject  to  the  SEC's  net  capital 
requirements;  ' 

b.  maintain  an  ownership  interest  in 
the  carrying/clearing  member 
organization  pursuant  to  Regulation  T 
of  th6  Federal  Reserve  Board,  section 
220.11;  and 

c.  maintain  a  mirumum  liquidating 
equity  of$l  million  in  the  JBO 
arrangement  exclusive  of  the  ownership 
interest  established  in  (ii)(b)  above. 
When  the  minimum  liquidating  equity 
decreases  below  the  $1  million 
requirement,  the  participant  must 
deposit  an  amount  sufficient  to 
eliminate  this  deficiency  within  5 
business  days  or  be  subject  to  margin 
requirements  pursuant  to  the  other 
provisions  of  this  Rule.^ 

(?)  Nonpurpose  Credit 

In  a  nonsecurities  credit  account,  a 
member  may  extend  and  maintain 
nonpurpose  credit  to  or  for  any 
customer  without  collateral  or  on  any 
collateral  whatever,  provided, 

(A)  the  account  is  recorded  separately 
and  confined  to  the  transactions  and 
relations  specifically  authorized  by 
Regulation  T  [of  the  Board  of  Governors 
of  the  Federal  Reserve  System]; 
***** 

The  term  "nonpurpose  credit"  means 
an  extension  of  credit  other  than 
"purpose  credit"  as  defined  in  Section 
220.2[(u)l  of  Regulation  T  [of  the  Board 
of  Governors  of  the  Federal  Reserve 
System]. 


>  NASD  Regulation  agreed  to  revise  NASD  Rule 
2520(e)(6)(B)  to:  (1)  Replace  a  period  at  the  end  of 
NASD  Rule  2520(e)(6)(B)(i)(a)  with  a  semi-colon; 
and  (2)  revise  NASD  Rule  2520<e)(6)(B)(ii)(c)  to 
refw  to  the  preceding  paragraph  as  (ii)(b)  rather 
than  (2).  Telephone  conservation  between  Elliott  R. 
Curzon.  Assistant  General  Counsel,  NASD 
Regulation,  and  Yvonne  Fraticelli,  Special  Counsel, 
Divifioii,  Commission,  on  July  19, 1999. 
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I ))  Shelf-Registered,  Control  and 
Restricted  Securities 


(B)  Control  and  Restricted 
Securities — ^The  equity  in  accoimts  of 
c  ustomers  for  control  securities  and 
cither  restricted  seciuities  of  issuers  who 
Continue  to  maintain  a  consistent 
istory  of  filing  annual  and  periodic 
ports  in  timely  fashion  pursyant  to  the 
rmal  continuous  disclosiue  system 
der  the  Act,  which  are  subject  to  Rule 
44  or  145(d)  imder  the  Seciuities  Act 
f  1933,  shall  be  40  percent  of  the 
ent  market  value  of  such  securities 
'[long"  in  the  accoimt,  provided  the 
lember: 

(!)  in  computing  net  capital,  deducts 
ly  piargin  deficiencies  in  customers' 
Accounts  based  upon  a  margin 


requirement  as  specified  in 
subparagraph  (c)(ii)  below  for  such 
securities  and  values  only  that  amount 
of  such  securities  which  are  then  salable 
imder  Rule  144  or  145(d)  under  the 
Securities  Act  of  1933  in  conformity 
with  all  of  the  applicable  terms  and 
conditions  thereof,  for  purposes  of 
determining  such  deficiencies;  and 
***** 

(C)  Additional  Requirements  on  Shelf- 
Registered  Securities  and  Control  and 
Restrict  Securities — ^A  member 
extending  credit  on  shelf-registered, 
control  and  other  restricted  securities  in 
margin  accoimts  of  customers  shall  be 
subject  to  the  following  additional 
requirements: 

Ci)  The  Association  may  at  any  time 
require  reports  fix)m  members  showing 
relevant  information  as  to  the  amount  of 


credit  extended  on  shelf-registered, 
control  and  restricted  securities  and  the 
amount,  if  any,  deducted  from  net 
capital  due  to  such  security  positions. 

(ii)  Concentration  Reduction.  A 
concentration  exists  whenever  the 
aggregate  position  in  control  and 
restricted  securities  of  any  one  issue, 
excluding  excess  securities  (as  defined 
below),  8  exceeds: 

a.  10  percent  of  the  outstanding  shares 
or 

b.  100  percent  of  the  average  weekly 
volume  during  the  preceding  three- 
month  period.  Where  a  concentration 
exists,  for  purposes  of  computing 
subparagraph  (B)(i)  above,  the  margin 
requirement  on  such  securities  shall  be, 
based  on  the  greater  of  (ii)  a  or  b,  above, 
as  specified  below: 


Percent  of  outstanding  shares 


or,  Percent  of  average  weekly  volume 


Margin  re- 
quirement 


to  10  percent 

f  10  percent  and  under  15  percent 

5  percent  and  under  20  percent 

^  percent  and  under  25  percent  ..„....! 

5  percent  and  under  30  percent , 

percent  and  above  ...... 


Up  to  100  percent 

Over  100  percent  and  under  200  percent 
Over  200  percent  and  under  300  percent 

300  percent  and  under  400  percent 

400  percent  and  under  500  percent 

500  percent  and  at>ove 


25  percent 
30  percent 
45  percent 
60  percent 
75  percent 
100  percent. 


For  purposes  of  this  sub-pamgmph 
'e)(8)(C)(ii).  "excess  securities"  shall 

eon  the  amount  of  securities,  if  any,  by 
which  the  aggregate  position  in  control 

d  restricted  securities  of  any  one  issue 
xceeds  the  aggregate  amount  of 
securities  that  would  be  required  to 
upport  the  aggregate  credit  extended 
>n  such  control  and  restricted  securities 
.  fthe  applicable  margin  requirement 
vere50%. 

(D)  Restricted  Securities — Securities 
I  tither: 

(i)  [held  by  non-afiiliates  of  the  issuer 
'  vhich  are]  then  salable  [by  non-affiliate] 

fursuant  to  the  terms  and  conditions  of 
ule  144(k)  under  the  Securities  Act  of 
993,  or 

(ii)  [which  have  been  acquired  by 
1  lon-afiiliates  of  the  issuer  in  connection 
yn\h  Rule  145(a)  transaction  under  the 
Securities  Act  of  1933  which  are]  then 
Salable  [by  such  non-affiliate]  pursuant 
0  the  terms  and  conditions  of  Rule  145 
d)(2)  or  (d)(3)  under  such  Act, 

I  ihall  not  be  subject  to  the  provisions  of 
his  subparagraph  [H]  (e)(8),  provided 
hat  the  issuer  continues  to  maintain  a 

I  consistent  history  of  filing  annual  and 
>eriodic  reports  in  timely  fashion 
)ursuant  to  the  formal  continuous 
iisclosure  system  under  the  Act.^ 


(f)  Other  Provisions 

*        •        *  -      *        • 

(2)  Puts,  Calls  and  Other  Options 
***** 

(H) 


(iv) 
***** 

In  the  case  of  a  put  on  an  option 
contract  (including  a  put  on  a  broad 
index  stock  group),  the  letter  of 
guarantee  must  certify  that  the  guarantor 
holds  for  the  account  of  the  customer  as 
security  for  the  letter,  cash  or  cash 
equivalents  which  have  an  aggregate 
market  value,  computed  as  at  the  close 
of  business  on  the  day  the  put  is 
written,  of  not  less  than  100  percent  of 
the  aggregate  exercise  price  of  the  put 
and  that  Uie  guarantor  will  prompdy 
pay  the  member  the  exercise  settlement 
amount  (in  the  case  of  a  put  on  a  broad 
index  stock  group)  or  the  aggregate 
exercise  price  (in  the  case  of  any  other 
put  on  an  option  contract)  in  the  event 
the  account  is  assigned  an  exercise 
notice.  Cash  equivalents  shall  mean 
those  instruments  referred  to  in  Section 
220.2  of  Regulation  T  [of  the  Board  of 


Governors  of  the  Federal  Reserve 
System.] 

***** 

(L)  Exclusive  designation — A 
customer  may  designate  at  the  time  an 
option  order  is  entered  which  security 
position  held  in  the  account  is  to  serve 
in  lieu  of  the  required  margin,  if  such 
service  is  offered  by  the  member:  or  the 
customer  may  have  a  standing 
agreement  with  the  member  as  to  the 
method  to  be  used  for  determining  on 
any  given  day  which  security  position 
will  be  used  in  lieu  of  the  margin  to 
support  an  option  transaction.  Any 
security  held  in  the  account  which 
serves  in  lieu  of  the  required  margin  for 
a  short  put  or  short  call  shall  be 
unavailable  to  support  any  other  option 
transaction  in  the  account. 

(M)  Cash  account  transactions — A 
member  may  make  option  transactions 
in  a  customer's  cash  account,  providing: 

(i)  The  transaction  is  permissible 
under  Regulation  T,  Section  220.8:  or 

(ii)  The  transaction  is  a  debit  put 
spread  in  listed  broad-based  index 
options  with  European-style  exercise 
comprised  of  a  long  putls)  coupled  with 
a  short  put(s)  overlying  the  same  broad- 
based  inde>  with  an  equivalent 
tmderlying  aggregate  index  value  and 
the  short  putfs)  and  long  putls)  expire 
simultaneous'./,  and  the  strike  price  of 


■  See  Amendment  No.  I ,  supra  note  3. 


'See  Amendment  No.  1,  supra  note  3. 


43800 


Federal  Register/Vol.  64,  No.  154 /Wednesday,  August  11.  1999/Notice8 


the  long  put(s)  exceed  the  strike  price  of 
the  short  put(s). 


(3)  "When  Issued"  and  "When 
Distributed"  Securities 

(A)  Margin  Accounts 

•  *        *        •        * 

When  an  account  has  a  "short" 
position  in  a  "when  issued"  security 
and  there  are  held  in  the  account 
securities  upon  which  the  "when 
issued"  security  may  be  issued,  such 
"short"  position  shall  be  marked  to  the 
maricet  and  the  balance  in  the  account 
shall  for  the  purpose  of  this  [paragraph 
(c)]  Rule  ^°  be  ad|usted  for  any 
unrealized  loss  in  such  "short"  position. 

(B)  Cash  Accoiints 

•  •        *        •        * 

The  provisions  of  this  subparagraph 
liSWfXS)  shall  not  apply  to  any  position 
resulting  from  contracts  on  a  "when 
issued"  basis  in  a  security: 


(6)  Time  Within  Which  Margin  o^ 
"Mark  to  Mad»t"  Must  Be  Obtained 

The  amount  of  margin  or  "mark  to 
market"  required  by  any  provision  of 
[this  paragraph  (c)]  this  Rule  shall  be 
obtained  as  promptly  as  possible  and  in 
any  event  within  fifteen  business  days 
from  the  date  such  deficiency  occurred, 
unless  the  Association  has  specifically 
granted  the  member  additional  time. 

(7)  Practice  of  Meeting  Regulation  T 
Margin  Calls  by  Liquidation  Prohibited 

When  a  "margin  call,"  as  defined  in 
Section  220.2[(1)]  of  Regulation  T  [of  the 
Board  of  Govomors  of  the  Federal 
Reserve  Systran],  is  required  in  a 
customer's  account,  no  member  shall 
permit  a  customer  to  make  a  practice  of 
either  deferring  the  deposit  of  cash  or 
securities  beyond  the  time  when  such 
transactions  would  ordinarily  be  settled 
or  cleared,  or  meeting  the  margin 
required  by  the  liqwdation  of  the  sam^ 
or  other  commitments  in  the  account 


(8)  Special  Initial  and  Maintenance 
Margin  Requirements 


(B)  Day-Trading 

The  term  "day-trading"  means  the 
purchasing  and  selling  of  the  same 
security  on  the  same  day.  A  "day- 
trader"  is  any  customer  whose  trading 
shows  a  pattern  of  day-trading. 
Whenever  day-trading  occurs  in  a 
customer's  margin  account  the  margin 


to  be  maintained  shall  be  the  margin  on 
the  "long"  or  "short"  transaction, 
whichever  occurred  first,  as  required 
pursuant  to  the  other  provisions  of  this 
Rule.  When  day-trading  occurs  in  the 
account  of  a  "day-trader"  the  margin  to 
be  maintained  shall  be  the  margin  on 
the  "long"  or  "short"  transaction, 
whichever  occurred  first,  as  required  by 
Regulation  T  [of  the  Board  of  Governors 
of  the  FedOTal  Reserve  System]  or  as 
required  pursuant  to  the  other 
provisions  of  this  Rule,  whichever 
amoimt  is  greater. 


(9)  Free-Riding  in  Cash  Accounts 
Prohibited 

No  member  shall  permit  a  customer 
(other  than  a  broker/dealer  or  a 
"designated  account")  to  make  a 
practice,  directly  or  indirectly,  of 
efiiacting  transactions  in  a  cash  account 
where  the  cost  of  securities  piut:hased  is 
met  by  the  sale  of  the  same  securities. 
No  member  shall  permit  a  customer  to 
make  a  practice  of  selling  securities 
writh  them  in  a  cash  account  which  are 
to  be  received  against  payment  from 
another  broker/dealer  where  such 
securities  were  purchased  and  are  not 
yet  paid  for.  A  member  transferring  an 
account  which  is  subject  to  a  Regulation 
T  90-day  freeze  to  another  member  firm 
shall  inform  the  receiving  member  of 
such  90-day  freeze.  The  provisions  of 
Section  220.8(c)  of  Regulation  T  [of  the 
Board  of  Governors  of  the  Federal 
Reserve  System]  dictate  the  prohibitions 
and  exceptions  against  customers'  five- 
riding.  Members  may  apply  to  the 
Association  in  writing  for  waiver  of  a 
90-day  freeze  not  exempted  by 
Regulation  T. 
*        •        •        •        • 

n.  Self-Regnlatory  Organization's 
SUtement  of  the  PurpoM  of,  and 
Statntory  Basis  fat,  die  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Association  included  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Association  has  prepared  summaries, 
set  forth  in  Sections  A.  B.  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 


>"  500  AiiMndmeiit  No.  3,  supra  note  3. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

NASD  Regulation  is  proposing  to 
adopt  amendments  to  me  provisions  of 
NASD  Rule  2520  relating  to  exempted 
borrowers,  good  faith  accounts,  joint 
bade  office  ("J60")  arrangements  and 
options  transactions  to  conform  NASD 
Rule  2520  to  recent  changes  to  NYSE 
Rule  431  and  recentiy  adopted  changes 
to  Regulation  T  promiilgated  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  ("Federal  Reserve 
Board").  NASD  Regulation  is  also 
proposing  other  minor  changes  to 
eliminate  obsolete  provisions  and 
correct  errors  in  the  text  of  NASD  Rule 
2520. 

h4argin  Requirements  for  Exempted 
Borrowers  and  Good  Faith  Accounts. 
Under  the  recent  changes  to  RegiUation 
T,  the  Federal  Reserve  Board  has  created 
a  new  category  of  account  called  the 
"good  faith  account"  to  replace  the 
"non-purpose,"  "arbitrage,"  and 
"government  securities"  accounts.  In 
the  good  faith  account,  a  customer  can 
purdiase  certain  securities  (exempted 
and  non-equity  securities,  and  money 
market  and  exempted  securities  mutual 
funds)  on  "good  feith"  margin  (the 
amount  of  margin  specified  by  the 
creditor  in  the  exercise  of  sound  credit 
judgment)  or  the  margin  specified  by  the 
regulatory  authority,  whichever  is 
greater.  Regulation  T  no  longer  specifies 
initial  margin,  payment  and  liquidation 
time  frames  for  transactions  in  these 
securities  in  a  good  faith  account.  NASD 
Regulation  believes  that  these  changes 
to  Regulation  T  represent  a  continuing 
philosophical  shift  away  from 
govenunent  mandated  credit  regulation 
and  toward  greater  reliance  on  industry 
self-regulation  and  risk  assessment. 

NASD  Regulation  believes  that 
transactions  in  good  feith  accounts  raise 
the  same  safety  and  soundness 
questions  as  transactions  in  cash  and 
margin  accounts.  Accordingly,  the 
proposed  amendments  require  all 
accounts  (except  for  cash  accounts)  to 
maintain  margin  as  required  by  NASD 
Rule  2520.  Cash  accounts  will  continue 
to  be  subject  only  to  certain  specific 
requirements,  not  to  the  overall 
requirements  of  the  rule. 

m  addition.  NASD  Regulation  states 
that  the  Federal  Reserve  Board 
exempted  a  class  of  borrowers  called 
"exempted  borrowers"  (broker-dealers 
that  do  substantial  public  business) 
from  the  requirements  of  Regulation  T. 
The  proposed  amendments  to  NASD 
R\Ue  2520  Mrill  recognize  the  exemption 
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i  idopted  by  the  Federal  Reserve  Board 
>y  codifying  the  exemption  in  the 
efinitioD  of  "customer"  in  paragraph 
520(a)(3).  However,  the  proposed 
endments  will  require  that  the 
roprietary  accounts  of  an  introducing 
ember  that  are  carried  or  cleared  by 
other  member  remain  subject  to  the 
( iquity  requirements  of  2520(e)(6), 
<  vhich  prohibit  a  member  from  carrying 
i  I  proprietary  account  in  a  deficit  equity 
:ondition  and  require  the  difference 
>etween  the  accoimt  equity  and  the 
nargin  required  by  NASD  Rule  2520  to 
>e  deducted  from  the  member's  net 
i;apital." 

Amendments  to  Provide  for  Joint  Back 
Office  Arrangements.^^  NASD 
legulation  is  also  proposing 
i  unendments  to  provide  for  JBO 
uraugemeuls  established  pursuant  to 
Section  220.7  of  Regulation  T.  A  JBO 
urangement  is  one  in  which  the 
Teditor  is  a  carrying  and  clearing 
)roker-dealer  or  a  carrying  broker- 
iealer  ^^  owned  jointly  or  individually 


'^  According  to  NASD  Regulation,  under  the 
National  Securities  Markets  Improvement  Act  of 
1996  ("NSMIA"),  the  Federal  Reserve  Board  no 
onger  has  the  authority  to  regulate  credit  for  the 
narket  making  transactions  of  a  registered  market 
naker  (transactional  exemption);  however,  broker- 
lealers  that  are  not  market  makers  and  that  do  not 
jualify  as  exempted  borrowers  because  they  do  not 
neet  the  Regulation  T  definition  are  treated  like 
)rdinary  customers  for  purposes  of  Regulation  T 
xiitial  margin.  Currently,  NASD  Rule  2520  permits 
;ood  faith  maintenance  margin  for  broker-dealer's 
narket  making  and  proprietary  accounts.  See  Rule 
2520(e)(5)  and  (e)(6).  This  good  faith  maintenance 
tnargin  standard  will  not  be  changed  under  the 
proposed  amendments. 

[   "The  Qiicago  Board  Options  Exchange,  the 
Chicago  Stock  Exchange,  the  NYSE,  the 
Philadelphia  Stock  Exchange,  and  the  Pacific 
Exchange  have  filed  similar  proposed  rule  changes 
With  the  Commission  relating  to  JBOs.  Notices  of 
the  exchanges'  JBO  proposals  have  been  published 
for  comment.  See  Securities  Exchange  Act  Release 
Nos.  39418  (December  10. 1997),  62  FR  66154 
(December  17,  1997)  (File  No.  SR-CBOE-97-58): 
«03a4  (August  31, 1998).  63  FR  48286  (September 
}.  1998)  (File  No.  SR-CHX-98-12);  39497 
December  29,  1997),  63  FR  899  (January  7, 1998) 
File  No.  SR-NYSE-97-28);  39680  (February  18, 
1998),  63  FR  9622  (February  25, 1998)  (File  No.  SR- 
PCX-97-49);  and  39419  (December  10, 1997),  62  FR 
>6169  (December  17, 1997)  (File  No.  SR-PHLX-97- 
S6). 

"  Like  the  NASD's  current  proposal,  the  NYSE's 
BO  proposal  permits  "carrying  and  clearing" 
jroker-dealers  and  "-carrying"  broker-dealers  to 
sstablish  JBOs.  The  NYSE  sought  and  obtained 
interpretative  guidance  from  the  Federal  Reserve 
Board  of  Governors  indicating  that  a  broker-dealer 
that  would  carry  the  accounts  of  JBO  participants 
on  its  books  but  would  not  itself  clear  the  JBO 
participants'  accounts  would  be  a  "clearing  and 
servicing  broker"  for  purposes  of  Section  220.7(c) 
of  Regulation  T  and,  accordingly,  would  be 
permitted  to  establish  a  JBO.  See  Letter  from  Scott 
Holz.  Counsel,  Federal  Reserve  Board  of  Governors, 
to  Raymond  J.  Hennessy.  Vice  President.  Member 
Firm  Regulation,  NYSE,  dated  April  16, 1999 
["April  16  Letter").  NASD  Regulation  understands 
that  the  NYSE  uses  the  terms  "clearing  member" 
and  "carrying  member"  to  refer  to  two  distinct 
Conns  of  activity  engaged  in  by  certain  firms.  In 


by  other  creditors.  The  amendments 
would  require  members,  prior  to 
establishing  a  JBO  arrangement,  to 
notify  the  Association.  In  addition,  a 
carrying  and  clearing  broker-dealer  or  a 
carrying  broker-dealer  in  a  JBO 
arrangement  must  maintain  miniiniim 
net  capital  of  $25  million.  If  a  carrying 
and  clearing  broker-dealer  or  a  clearing 
broker-dealer  only  clears  options 
market-maker  accounts,  it  must 
maintain  minimum  net  capital  of  $7 
million. 

A  carrying  and  clearing  broker-dealer 
or  a  carrying  broker-dealer  in  a  JBO 
arrangement  must  include  in  its  ratio  of 
gross  options  market  maker  haircuts  for 
net  capital  purposes  the  gross 
deductions  of  JBO  participant  accounts. 
In  the  event  that  a  carrying  and  clearing 
broker-dealer  or  a  carrying  broker 
dealer's  tentative  net  capital  or  net 
capital  falls  below  the  requirements,  the 
broker-dealer  must  notify  the 
Association  of  the  deficiency  and 
resolve  the  deficiency  within  three 
biisiness  days.  If  the  deficiency  is  not 
resolved,  the  broker-dealer  may  not 
permit  any  new  transactions  under  the 
JBO  arrangement.  In  addition,  a  canying 
and  clearing  broker-dealer  or  a  carrying 
broker-dealer  in  a  JBO  arrangement 
must  maintain  a  written  risk  analysis 
methodology  for  assessing  credit 
extensions  and  deduct  the  excess  equity 
of  participating  broker-dealers  bom  its 
net  capital  haircuts. 

A  participating  broker-dealer  must  be 
registered  as  a  broker-dealer,  maintain 
an  ownership  interest  in  the  carrying 
and  clearing  broker-dealer  or  the 
carrying  broker-dealer,  and  have  a 
liquidating  equity  of  $1  million  in  the 
JBO  arrangement,  exclusive  of  its 
ownership  interest  in  the  carrying  and 
clearing  broker-dealer  or  the  carrying 
broker-dealer. 

Control  and  Restricted  Securities. 
Currently,  the  "Concentration 
Reduction"  provision  in  NASD  Rule 
2520(e)(8)(C)(ii)  is  designed  to  impose 
increasing  margin  requirements  for 
customer  positions  in  control  and 
restricted  securities  based  upon  the 
percent  of  outstanding  shai'es  or  the 


addition,  NASD  Regulation  agrees  with  the 
interpretation  set  forth  in  the  April  16  Letter  and 
intends  for  the  terms  "carrying  and  clearing 
member"  and  "clearing  member"  to  have  the  same 
meaning  in  NASD  Rule  2520  as  they  have  in  NYSE 
Rule  431.  NASD  Regulation  states  that  it  intends  for 
NASD  Rule  2520  to  be  substantially  identical  to 
NYSE  Rule  431  to  minimize  confusion  regarding 
margin  requirements  for  NASD  members  who  are 
also  NYSE  members.  Accordingly,  NASD 
Regulation  intends  that,  unless  otherwise 
specifically  noted  or  where  the  language  of  NASD 
Rule  2520  differs  substantively  from  NYSE  Rule 
431,  the  two  rules  are  to  be  read  and  interpreted  in 
the  same  manner.  See  Amendment  No.  1.  supra 
note  3. 


percent  of  average  weekly  volume  that 
the  position  represents.  The  effect  of  the 
provision,  however,  is  to  impose  a 
margin  requirement  on  the  entire 
position,  rather  than  on  part  of  the 
position  that  actually  collateralizes  the 
loan  extended  to  the  customer.  Thus, 
the  customer  is  penalized  for 
maintaining  a  position  that  exceeds  the 
collateral  necessary  to  cover  his  margin 
loan.  Tp  eliminate  this  unintended 
penalty,  the  proposed  rule  change  adds 
language  excluding  "excess  securities" 
from  the  concentration  reduction 
calculation.  The  proposal  defines 
"excess  seciu-ities"  as  the  amount  of 
securities  by  which  the  aggregate 
position  in  control  and  restricted 
.securities  of  any  one  issue  would  be 
required  to  support  the  aggregate  credit 
extended  on  such  control  and  reslnclud 
securities  if  the  applicable  margin 
requirement  was  50%  percent.  Thus, 
under  the  proposed  rule  change,  the 
concentration  reduction  calculation  will 
be  performed  on  an  aggregate  position 
that  is  only  as  large  as  the  collateral 
necessary  to  support  a  margin  loan  of 
50%  percent. 

In  addition,  the  proposed  rule  change 
expands  the  exception  in  paragraph 
(e)(8)  to  include  adl  restricted  securities 
that  can  be  sold  pursuant  to  SEC  Rules 
144(k).  145(d)(2),  or  145(d)(3). 
Currently,  only  those  restricted 
securities  that  can  be  sold  by  non- 
affiliates  of  the  issuer  pursuant  to  SEC 
Rules  144(k).  145(d)(2).  or  145(d)(3)  are 
excepted  from  paragraph  (e)(8).  Thus,  in 
the  event  of  a  customer  default, 
members  will  be  permitted  to  sell 
certain  restricted  securities  pursuant  to 
SEC  Rule  144(k)  without  being  subject 
to  the  requirements  of  NASD  Rule  2520., 
Accordingly,  those  customer-owned, 
restricted  securities  that  can  be  sold 
under  SEC  Rule  144(k)  would  be  subject 
to  the  same  maintenance  margin 
requirements  that  presently  apply  to 
ordinary  stock  (25%). 

Amendments  to  Margin  Rules 
governing  Options  Transactions.  NASD 
Regulation  is  proposing  to  amend 
paragraph  (f)(2)  to  add  subparagraphs 
(L)  and  (M),  which  are  identical  to 
current  provisions  in  NYSE  Rule  431,  to 
permit  customers  to  designate  securities 
positions  to  margin  options  trades,  and 
to  permit  options  transactions  in 
customer  cash  accoimts  to  the  extent  the 
transaction  is  permissible  under 
Regulation  T,  or  that  has  certain  other 
specific  characteristics. 

Amendments  to  Conform  to  Changes 
to  Regulation  T.  NASD  Regulation  is 
also  proposing  to  amend  NASD  Rule 
2520  to  conform  references  to 
Regulation  T  to  the  amendment  to 
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Regulation  T  recently  adopted  by  the 
Federal  Reserve  Board. 

Miscellaneous  Amendments.  NASD 
Regulation  is  proposing  to  eliminate 
paragraph  (c)(5)  prescribing 
maintenance  margin  for  American  Stock 
Exchange  Emerging  Company 
Maricetplace  securities  because  the 
Emerging  Company  Marketplace  no 
longer  exists.  NASD  Regulation  is  also 
proposing  to  eliminate  paragraphs 
(e)(3)(B)  and  (C)  because  Section  220.12 
of  RegiUation  T  was  deleted  under  the 
recent  amendments  to  Regulation  T.** 

2.  Statutory  Basis 

The  Association  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(bH6)  ()f 
the  Act,  which  requires,  among  other 
things,  that  the  roles  of  an  Association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self'Regulatoiy  Organizatidn's 
Statement  on  Burden  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  ourden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Sdf-ReguJatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  conunents  were  neither 
solicited  nor  received. 

m.  Dale  of  EfiKthreneM  irftlw 
Propoeed  Rale  Change  and  Tlndng  fior 
Adion 


Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
it  reasons  for  so  finding  or  (ii)  as  to 
which  the  NASD  consents,  the 
Commission  will: 

(A)  By  ordor  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  S«riicitation  of  Cemmmts 

Interested  persons  are  invited  to 
submit  Mrritten  data,  views,  and 
arguments  conconing  the  foregoing, 
including  whether  the  proposal  is 


consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  a 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-05  and  should  be 
submitted  by  September  1, 1999. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.*' 

Maigarat  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  99-20636  Filed  8-10-99;  8:45  am] 
HJJNQ  CODE  WIO-et-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RataMe  Na  34-41703;  File  Na  SR-MYSE- 
98-24] 

Satt-ftoguMory  Organliatiora;  NoIlM 
of  nibig  of  Proipo— d  Ruto  Clwngo  by 
tlw  Now  York  Slock  Exchange,  Inc.  To 
Amondod  Rutoo  13  and  72 

August  4, 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),i  and  Ride  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  10, 
1999,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  hems  I.  n  and  m  below,  wbiich  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizathm'i 
Statement  of  the  Tmns  of  Snhstance  of 
the  Propoeed  Role  Change 

The  proposed  rule  change  consists  of 
amendments  to  NYSE  Rules  13  and  72 
to  define  XPress  orders  and  describe 


'«  Telephone  conversation  between  Elliott  R. 
Curzon,  Assistant  General  Counsel,  NASD 
Regulation,  and  Anitra  Casssas.  Division, 
Commission,  on  July  a.  1999. 


"17  CFR  200.30-3(a)(12). 
» 15  U.S.C.  78s(bKl). 
*17CFR240.igb-4. 


how  such  orders  are  to  be  executed. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
Jta7ics. 


Rule  13  Definitions  of  Orders 

XPress  order 

An  order  to  buy  or  sell  a  security  for  no  less 
than  such  nuAiber  of  shares  as  the  Exchange 
shall  from  time  to  time  determine  and  no 
more  than  the  displayed  size  of  an  XPress 
quote,  as  defined  below,  which  order  is  to  be 
executed  in  whole  or  in  part  at  the  price  of 
the  XPress  quote,  if  available,  or  at  a  better 
price  if  obtainable.  The  portion  not  so 
executed  shall  be  treated  as  cancelled. 

An  XPress  quote  is  a  quote  so  indicated  by 
the  Exchange.  In  order  to  be  indicated  as  an 
XPress  quote,  a  published  bid  or  offer  must 
be  at  the  same  price,  for  no  less  than  the 
number  of  shares  and  the  minimum  period 
of  time  that  the  Exchange  shall  from  time  to 
time  determine.  If  the  XPress  bid  or  offer 
price  changes  or  the  published  bid  or  offer 
size  is  less  thtm  such  number  of  shares,  the 
bid  or  offer  shall  no  longer  be  indicated  as 
an  XPress  quote.  (See  also  Rule  72.50.) 

The  Exchange  shall  make  known  to  its 
membership  to  minimum  size  for  XPress 
orders  and  the  minimum  size  and  time 
requirements  for  XPress  quotes. 

Rule  72  Prierity  and  Preoadenca  of  Bids  and 
Oflhis 

•        •        •        *        * 

(f)  Except  as  provided  in  .50  below,  a  sale 
shaU  remove  all  bids  from  the  Floor  except 
that  if  the  number  of  shares  of  stock  or 
principal  amount  of  bonds  offered  exceeds 
the  number  of  shares  or  principal  amount 
specified  in  the  bid  having  priority  or 
precedence,  a  sale  of  the  unfilled  balance  to 
other  bidders  shall  be  governed  by  the 
provisions  of  these  Rules  as  though  no  sales 
had  been  made  to  the  bidders  having4m(Hity 
or  precedence. 
***** 

.50  XPress  Orders. — An  execution  of  an 
XPress  order,  in  whole  or  in  part,  shall  not 
remove  bids  or  offers  from  the  Floor.  Once  an 
XPress  order  has  been  represented  in  the 
Crowd,  no  part  of  the  XPress  bid  or  offer 
against  which  the  XPress  order  is  to  be 
executed  shall  be  withdrawn,  except  to 
provide  price  improvement  to  all  or  part  Hf 
the  XPress  order.  When  an  XPress  order  has 
been  executed  in  part  at  an  improved  price, 
the  remainder  of  such  order  shall  be 
executed  at  the  XPress  bid  or  offer  up  to  the 
number  of  shares  then  available,  regardless 
of  whether  such  number  is  less  than  the 
minimum  size  for  an  XPress  quote.  All 
XPress  orders  shall  be  executed  in  strict  time 
priority  with  respect  to  each  other.  A  member 
who  is  providing  a  better  price  to  an  XPress 
order  must  trade  with  all  other  market 
interest  having  priority  at  that  price  before 
trading  with  the  XPress  order. 
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n.  Self'Regulatory  Organization's 
Suitement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
(iiange 

In  its  filing  with  the  Commission,  the 
1  ^SE  included  statements  concerning 
Ilie  purpose  of,  and  basis  for,  the 
]  iroposed  rule  change  and  discussed  any 
ipmments  it  received  on  the  proposed 
]  i^e  change.  The  text  of  these  statements 

I  day  be  examined  at  the  places  specified 
i  1 1  Item  IV  below  and  is  set  forth  in 

i » actions  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
,  ^atement  of  the  Purpose  of,  and 
,  mtutory  Basis  for,  the  Proposed  Rule 
( ] hange 

Purpose 

As  part  of  its  continuing  efforts  to 
^hhance  participation  in  its  auction 

I I  larket,  the  Exchange  proposes  to  create 
new  type  of  order,  known  as  an 

' '  KPress  Order."  The  Exchange  believes 
1  ]|is  order  type  responds  to  the  needs  of 
iiiarket  participants  for  "clean" 
( i^ecutions  when  entering  large-size 
I  )^ders  in  response  to  bids  and  offers 
hich  have  been  displayed  for  a 
linimiim  time  period.  NYSE  Rule  13 
'  ^  ould  be  amended  to  define  XPress 
I  >  rder  and  XPress  quote.  NYSE  Rule  72 
would  be  amended  to  provide  the 
1  '•quirements  for  executing  XPress 
I  jrders. 

An  XPress  order  is  an  order  of  a 
:  i^ecified  minimum  size  which  is  to  be 
I  »)cecuted  against  a  displayed  XPress 
lote,  or  at  an  improved  price,  if 
tainable.  In  order  to  be  indicated  as 
XPress  quote,  a  published  bid  or  offer 
:  ikust  be  for  no  less  theui  the  specified 
:  I  linimum  share  size  at  the  same  price 
or  no  less  than  30  seconds.  The 
ibcchange  proposes  to  initially  set  the 
inimum  size  for  XPress  orders  and 
ss  quotes  at  25,000  shares.  Within 
months  after  implementation,  as 
erience  is  gained  with  XPress  orders, 
e  NYSE  proposes  to  reduce  the 

imum  size  to  15,000  shares,  imless 
perience  indicates  that  it  would  not 
appropriate  to  do  so.  The  30  second 
imum  requirement  for  XPress  quotes 
ould  also  be  reviewed  by  the  NYSE  at 
i^ch  time,  with  consideration  given  to 
ssibly  decreasing  this  minimum. 
It  is  possible  for  one  or  both  sides  of 
quote  to  be  indicated  as  XPress.  If  the 
ress  bid  or  offer  price  changes  or  the 
blished  bid  or  offer  size  becomes  less 
han  the  specified  minimum  size,  the 
rid  or  offer  will  no  longer  be  indicated 
is  an  XPress  quote.  For  example,  if  there 
II  t  an  XPress  offer  of  40,000  shares  at  50 
)  ad  the  offer  changes  to  40,000  shares 
1 1 49^  Vie,  the  offer  is  no  longer  XPress, 


as  it  has  not  been  the  same  price  for  30 
seconds. 

XPress  orders  will  be  delivered  to  the 
specialist's  post  via  the  Exchange's 
automated  order  routing  system. 
Multiple  XPress  orders  in  the  same 
stock  will  be  executed  in  strict  time 
priority  with  respect  to  each  other  and 
with  respect  to  other  orders.  The  size  of 
the  XPress  order  may  not  exceed  the 
size  of  the  XPress  bid  or  offer  against 
which  it  is  to  be  executed  at  the  time  of 
order  entry.  An  XPress  order  is 
guaranteed  an  execution  at  the  XPress 
quote  price  up  to  the  full  size  of  the 
displayed  XPress  quote,  if  available.  - 

If  an  XPress  order  is  received  at  the 
specialist's  post  and  the  quote  is  no 
longer  XPress,  the  XPress  order  will  be 
cancelled.  For  example,  assume  there  is 
an  XPress  offer  of  30,000  shares  when 
an  XPress  order  to  buy  25,000  shares  is 
entered  and  a  broker  in  the  Crowd  buys 
25,000  shares  [i.e.,  takes  25,000  shares 
of  the  offer)  before  the  XPress  order  is 
received  at  the  post.  The  XPress  order 
will  be  cancelled  as  the  5,000  share  offer 
is  less  than  the  minimum  size  required 
and  therefore  is  no  longer  an  XPress 
offer,  however,  if  the  quote  had  been 
reduced  in  size  from  time  of  order  entry, 
but  was  still  an  XPress  quote  (i.e.,  still 
greater  than  minimum  size),  the  full  size 
of  the  XPress  order  would  be 
represented  and  be  given  an  opportunity 
for  price  improvement.  Any  portion  of 
the  XPress  order  not  executed,  at  either 
the  XPress  or  an  improved  price,  would 
be  cancelled. 

All  or  part  of  an  XPress  order  may  be 
executed  at  sm  improved  price,  if 
available.  An  execution  of  an  XPress 
order,  in  whole  or  in  part,  does  not 
remove  bids  or  offers  from  the  Floor. 
This  means  that  an  XPress  order  that 
has  been  executed  in  part  at  an 
improved  price  retains  its  priority  ^  (i.e., 
is  first  in  line  for  execution)  and  does 
not  have  to  compete  (i.e.,  be  on  parity) 
with  newly  entered  bids  or  offers  at  die 
XPress  quote.  For  example,  if  30,000 
shares  are  offered  at  50^/i6  (XPress),  an 
XPress  order  could  come  in  to  buy 
30,000  at  502/16  and  be  partially 
executed  at  an  improved  price  (e.g., 
15,000  at  50  Vie).  The  remainder  of  the 
XPress  order  would  retain  priority  to  be 
executed  at  50^/16  (the  XPress  offer 
price)  and  would  not  have  to  compete 
on  parity  with  other  subsequent  bidders 
at  502/16.  (Without  this  proposed 
provision.  Rule  72(f),  which  provides 
that  a  trade  clears  the  Floor,  would 
apply;  in  which  case,  once  15,000 


^  Exchange  Rules  71  and  72  provide  that  the  first 
bid  made  at  the  highest  price  has  priority. 
Similarly,  the  first  offer  at  the  lowest  price  has 
priority. 


traded  50 Vie,  all  bids  and  offers  would 
be  removed  from  the  Floor  and  a  new 
auction  would  begin,  ff  that  were  the 
case,  the  XPress  bid  to  buy  the 
remaining  15,000  shares  at  50^/16  would 
no  longer  have  priority  and  would  be  on 
a  parity  with  any  other  bids  made  at  that 
price,  thereby  defining  the  purpose  of 
the  XPress  order  type.) 

Once  the  specialist  has  represented  an 
XPress  order  in  the  Crowd,  no  part  of 
the  XPress  bid  or  offer  against  which  the 
XPress  order  is  to  be  executed  may  be 
withdrawn,  except  to  provide  price 
improvement  to  all  or  part  of  the  XPress 
order.  The  remain^r  of  such  order 
would  be  executed  at  the  XI*ress  bid  or 
offer  up  to  the  number  of  shares  then 
available,  regardless  of  whether  such 
number  is  less  than  the  minimum  size 
for  an  XPress  quote. 

For  example,  assume  there  is  an 
XPress  offer  of  30,000  shares  at  50 
which  consists  of  20,000  shares  offered 
by  Broker  A  and  10,000  shares  offered 
by  Broker  B.  If  an  XPress  order  to  buy 
25,000  shares  arrives  at  the  post,  the 
specialist  will  ask  if  anyone  is  willing 
to  offer  price  improvement  to  a  25,000 
share  XPress  order  to  buy  at  50.  Broker 
B  could  withdraw  10,000  shares  offered 
at  50  and  offer  to  sell  10,000  shares  at 
49' Vi6.  The  XPress  order  would  then 
buy  10,000  shares  at  the  improved  price 
of  49' Vi6.  Broker  A  could  not  then 
withdraw  20,000  shares  offered  at  50 
because  the  XPress  order  has  already 
been  represented.  The  XPress  order  is 
entitled  to  15,000  at  50  to  complete  the 
order,  even  though  the  quote  is  now 
below  the  minimum  size. 

All  or  part  of  the  balance  of  an  XPress 
bid  or  offer  could  be  withdrawn  after  an 
XPress  order  has  been  executed  and 
before  any  subsequent  XPress  orders  are 
represented. 

A  member  who  is  providing  a  better 
price  to  an  XPress  order  must  trade  with 
all  other  market  interest  having  priority 
at  that  price  before  trading  with  the 
XPress  order.  For  example,  assume  the 
market  is  quoted  49' Vie  bid  for  5,000 
shares  and  60,000  shares  offered  at  50 
which  is  an  XPress  offer.  If  an  XPress 
order  to  buy  30,000  shares  at  50  comes 
in  and  a  broker  in  the  Crowd  offers  to 
improve  the  price  by  selling  30,000 
shares  at  49 'Vie,  the  broker  must  first 
trade  with  the  5,000  share  bid  at  49'Vi8 
which  has  priority.  The  XPress  order 
would  then  buy  25,000  shares  at  49'Vi6 
and  would  complete  the  order  by 
buying  5,000  shares  at  50." 

"The  effective  date  of  the  proposed 
rule  change  will  be  based  on  the 
implementation  of  enhancements  to 
NYSE  systems  as  well  as  the  state  of 
readiness  of  the  member  firm 
community.  The  preliminary  target  is  to 
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complete  hJYSE  systems  enhancements 
to  support  XPress  orders  by  the  third 
quarter  of  2000. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  imder  section 
6(b)(5)  *  that  an  Exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
imfiediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  intoest.  The  NYSE  believes  the 
proposed  rule  change  would  perfect  the 
mechanism  of  a  free  and  open  market  by 
pomitting  orders  that  meet  the  rule's 
requirements  to  interact  with  exposed 
XPress  bids  and  offers  to  the  fullest 
extent  possible,  thus  providing  more 
options  for  market  participants.  The 
Ebcchange  believes  that  the  proposed 
rule  change  is  designed  to  protect 
investors  and  the  public  intmest  by 
requiring  that  bids  and  offers  be  of  a 
minimum  size  and  be  displayed  for  a 
minimum  period  of  time  before 
becoming  XPress,  and  thus  should  give 
brokers  and  non-XPress  orders  the 
opportunity  to  intwact  with  the  quote 
before  coming  XPress  eligible.  In 
addition,  lookers  may  interact  with  an 
XPress  order  by  providing  price 
improvement.  The  Exchange  believes 
that  the  proposed  rule  change  should 
protect  bids  and  offers  on  the  book  or  in 
the  Crowd  that  have  priority  at  an 
improved  transaction  price  and  all 
orders  are  executed  in  time  and  price 
priority. 

B.  Self-Regulatory  Orffinization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Dale  of  Efhctiveiiess  of  the 
Proposed  Rule  Oiange  and  Timing  for 
ComminiiHi  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  nUe  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609. 

Copies  of  the  submission,  all 
subsequent  amendmoats,  all  written 
statements  Mdth  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  aU  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frxim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Refsrence 
Room. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  File  No.  SR- 
NYSE-99-24  and  should  be  submitted 
by  September  1, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  99-20630  Filed  8-10-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^1701;  nie  No.  SR-NYSE^ 
99-20] 

Salf-Ragulatory  Organizalloiw;  Order 
Approving  PropoMd  Rule  Changa  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  EKamlnaMon  Spacificattona 
and  Content  Outllne  for  the  Front  Ltaie 
Speciallat  Clark  QuaUfteatkNi 
Examinatton  (Seriee  21 ) 

August  3, 1999. 

I.  Introduction 

On  May  14, 1999,  the  New  York  Stock 
Exchange,  Inc.  ("Exchange")  filed  with 
the  Sectuities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities  . 
Exchange  Act  of  1934  ("Act"),i  and 
Rule  19b-4  thereimder,^  a  proposed  rule 
change  relating  to  examination 
specifications  and  content  outline  for 
the  Front  Line  Specialist  Clerk 
Qualification  Examination  (Series  21). 
llie  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  18, 1999.^  The 
Conunission  did  not  receive  any 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

n.  Description  of  the  Proposal 

Exchange  Rule  35  requires  that 
employees  of  members  and  member 
organizations  be  registered  with  and 
approved  by  the  Exchange  prior  to 
admittance  to  the  Trading  Floor. 
Cturently,  the  registration  process  for 
Floor  employees  functioning  as  Front 
Line  Specialist  Qmka  ("FLS  Qerks") 
primarily  consists  of  submission  of  a 
completed  Form  U-4  ("Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer")  and 
fin^rprints.  Under  a  proposed 
interpretation  of  Rule  35,  which  has 
been  approved  separately  by  the 
Commission  (SR-NYSE-99-19),  these 
FLS  Clerks  also  will  have  to  be  qualified 
by  taking  and  passing  an  appropriate 
qualification  examination  and  by 
meeting  appropriate  training 
reqviirements. 

The  Front  Line  Specialist  Clerk 
Qualification  Examination  ("Series  21") 
and  Content  Outline,  which  the 
Exchange  is  asking  the  Commission  to 
approve  in  this  filing,  were  developed 
by  the  Exchange,  in  conjunction  with  a 
committee  of  Floor  representatives 
(members.  Specialists,  and  FLS  Clerks) 


'  15  U.S.C  78f[b)(5). 


'  17  CFR  200.30-3(a)(12). 


>  15  use.  78s(b)(l) 
» 17  CFR  240.19b-4. 

'  Securities  Exchange  Act  Release  No.  41515 
Qune  10,  1999),  64  FR  32911. 
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I )  qualify  FLS  Clerks  pursuant  to  the 
]  ew  interpretation  of  Rule  35.  The 
:  eries  21  examination  will  help  ensure 
hat  FLS  Clerks  have  the  basic 

owledge,  skills,  and  abilities 
essary  to  perform  their  duties,  which 

elude  assisting  Floor  Specialists. ' 

The  Series  21  examination  is  a  90- 
ute  test  consisting  of  65  questions. 

he  examination  covers  such  topics  as 
:  reparing  for  the  market  opening, 
:  perating  the  display  book,  preparing 
■'  )r  the  market  close,  and  generating 
t  -ade  reports.  The  requirement  to  take 
snd  pass  the  Series  21  examination  to 
lualify  as  an  FLS  Clerk  will  apply  to 
:  oth  current  and  prospective  FLS 
[  lerks.  All  candidates  must  pass  the 
f  eries  21  examination  before 
;  inctioning  as  an  imsupervised  FLS 
[ilerk,  i.e.,  fuucliouuig  without  the 

»ecialized  supervision  required  diuing 

le  training  period. 

I.  Discussion 

The  Commission  finds  that  the 
;  roposed  rule  change  is  consistent  with 
;  le  requirements  of  the  Act  and  the 
[  ales  regidation  thereunder  applicable 
t }  a  national  securities  exchange.*  hi 
;  articular,  the  Commission  finds  that 
t  le  proposed  rule  change  is  consistent 
with  the  requirements  of  Section 
$(c)(3)(B)  of  the  Act.s  which  provides 
at  the  Exchange  may  bar  a  natural 
erson  firom  becoming  a  member  or 
erson  associated  with  a  member,  if 
ch  natural  person  does  not  meet  such 

dards  of  training,  experience,  and 
ompetence  as  are  prescribed  by  the 

es  of  the  Exchange.  The  Commission 
nds  that  the  subject  matter  included  in 
the  Series  21  Examination  and  the 
( ontent  outline  by  the  Exchange  is 
( onsistent  with  Section  6(c)(3)(B) 
t  lecause  it  provides  the  Exchange  with 
i  n  appropriate  means  for  measuring  an 
I LS  Clerk's  ability  and  qualifications. 
'  'he  Series  21  Examination  and  content 
( lutline  covers  such  topics  as  preparing 
r  the  market  opening,  operating  the 
isplay  book,  preparing  for  the  market 
lose,  and  generating  trade  reports, 
equiring  all  current  and  future  FLS  to 
ass  the  Series  21  Examination  will 
elp  ensure  that  they  are  adequately 

ed  and  qualified  to  perform  their 
uties  competently. 

tv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
$ection  19(b)(2)  of  the  Act,^  that  the 


*  In  approving  the  proposed  rule  change,  the 
Oonunission  also  has  considered  the  proposal's 
impact  on  efficiency,  competition,  and  capital 
^rmation.  15  U.S.C.  78c(n. 

»15U.S.C78flc)(3KB).  -      > 

"15U.S.C78s(b)(2). 


proposed  rule  change  (SR-NYSE-99- 
20)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Mai^garet  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  99-20635  Filed  8-10-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41699;  RIe  No.  SR-PCX- 
99-15] 

S«lf-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Pacific  Excliange,  Inc.  Relating  to 
Maricet  Maker  Surcharges 

August  3,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),'  notice  is 
hereby  given  that  on  June  1, 1999,  the 
Pacific  Exchange,  Inc.  ("PCX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  PCX.  On  Jime  25. 1999,  and 
July  16, 1999,  the  PCX  filed  with  the 
Commission  Amendment  Nos.  1  and  2, 
respectively,  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  amend  its 
rules  to  adopt  a  one-year  pilot  program 
under  which  the  Exchange  will  impose 
a  fee  on  Market  Makers  for  contracts 
traded  by  Market  Makers  in  particular 
option  issues.  The  fee  will  be  used  to 
reduce  order  book  execution  charges  on 
the  PCX.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italic. 


'  17  CFR  200.30-3(a)(l  2). 

» 15  U.S.C.  78s(b)(l). 

2  In  Amendment  No.  1 ,  the  Exchange  removed  a 
provision  that  permitted  the  Options  Floor  Trading 
Committee  ("OFTC")  to  delegate  responsibility  and 
corrected  a  typographical  error.  See  letter  from 
Michael  D.  Pierson,  Director.  Regulatory  Policy, 
PCX,  to  Michael  A.  Walinskas,  Associate  Director, 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  )une  24, 1999  ("Amendment 
No.  1").  In  Amendment  No.  2,  the  Exchange 
corrected  a  typographical  error.  See  letter  from 
Michael  D.  Pierson,  Director,  Regulatory  Policy, 
PCX,  to  Michael  A.  Walinskas,  Associate  Director, 
Division,  Commission  dated  July  15. 1999 
("Amendment  No.  2"). 


RULE  16.1 

RATES  AND  CHARGES 

Market  Maker  Surcharge  for  Customer 
Rate  Reduction 

Rule  16.1  (a)  Definitions 

(1)  Resident  Market  Maker.  A 
Resident  Market  Maker  in  a  particular 
issue  of  options  is  a  Market  Maker  who 
transacted  at  least  80%  of  his  or  her 
market  maker  contracts  in  option  issues 
traded  in  the  trading  crowd  where  the 
particular  option  issue  is  traded  in  the 
prior  calendar  month. 

(2)  Standard  ORO  Rate.  The  Standard 
ORO  Rate  is  any  rate  for  Order  Rook 
Official  ("ORO")  floor  brokerage 
established  by  the  Exchange  for  the 
particular  equity  option  issue  traded  on 
the  Exchange  Floor,  other  than  pursuant 
to  this  Rule. 

(3)  Standard  Market  Maker  Fees. 
Standard  Market  Maker  Fees  are  the 
total  market  maker  fees  established  by 
the  Exchange  for  the  particular  option 
issue  other  than  any  fees  implemented 
pursuant  to  this  Rule. 

(4)  Market  Maker  Surcharge.  The 
Market  Maker  Surcharge  is  the  amount 
of  the  fee,  not  to  exceed  25  cents  per 
contract,  that  the  Exchange  may  impose 
on  Market  Makers  for  a  particular  issue 
of  option  pursuant  to  this  Rule  that  is 
in  addition  to  the  Standard  Market 
Maker  Fees  for  the  option  issue. 

(b)  Generally.  f 

(1)  The  Options  Floor  Trading 
Committee  ("OFTC")  may  impose  a 
Market  Maker  Surcharge  for 
transactions  in  a  particular  issue  of 
options,  which  Surcharge  will  be 
imposed  on  a  per  contract  basis  for 
every  contract  traded  by  every  Maiket 
Maker,  whether  in-person  or  by  order,  in 
that  option  issue  during  the  period  for 
which  the  Market  Maker  Surcharge  is  in 
effect. 

(2)  In  imposing  the  fee,  the  OFTC  will 
consider  the  vote  of  the  Resident  Market 
Makers  for  a  particular  option  issue,  as 
described  in  paragraph  (d)  of  this  Rule. 
In  addition,  the  OFTC  will  consider  the 
views  of  any  Market  Maker  in  favor  of 
or  opposed  to  the  recommended 
Surcharge  or  in  favor  of  some  other 
Surcharge  amount.  The  OFTC  will 
provide  notice  of  its  meeting  schedule 
for  the  consideration  of  the  Market 
Maker  Surcharge  and  the  deadline  for 
the  submission  of  other  materials  for  its 
consideration.  The  OFTC  will  determine 
the  maimer  in  which  it  will  review  the 
submitted  materials  and  whether  it  will 
allow  personal  appearances  before  the 
OFTC  A  decision  of  the  OFTC  may  be 
appealed  to  the  Exchange's  Roard  of 
Appeals  Committee  pursuant  to  Rule 
11:  however,  the  Surcharge  will  be 
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effective  until  the  matter  has  c^fmleted 
the  Exchange's  review  process.  The 
OFTC  through  authority  delegated  by 
the  Board  of  Governors  will  submit  a 
rule  filing  pursuant  to  Section  1 9(b)(3)  _ 
of  the  Exchange  Act  before  the 
implementation  of  any  new  Surcharge 
or  any  change  in  the  Surcharge  or 
change  in  the  OBO  rate  made  pursuant 
to  this  Rule. 

(3)  The  Maijcet  Maker  Surcharge  will 
be  used  to  reimburse  the  Exchange  to 
the  extent  the  OFTC  reduces  the  OBO 
brokerage  rate  applicable  to  the 
particular  option  issue  below  the 
standard  OBO  Rate  pursuant  to 
paragraph  (g)  of  this  Rule.  Any  amount 
remaining  after  the  Exchange  has  been 
reimbursed  will  be  refunded  to  each 
h4aiket  Maker  who  paid  the  Surcharge 
in  that  issue  (on  a  pro  rata  basis).  The 
Market  Maker  Surcharge  genercJly  will 
be  assessed  after  the  end  of  the  month 
in  which  transactions  on  which  the 
Market  Maker  Surcharge  was  based 
occurred. 

(c)  Time  Period.  The  Market  maker 
Surcharge  generally  will  be  instituted 
for  a  minimum  period  of  one  month. 

(d)  Vote  to  Recommend  a  Market 
Maker  Surcharge  Amount. 

(1)  Any  Resident  Market  Maker  may 
recoirunend  a  Market  Maker  Surcharge 
amount  by  the  Friday  prior  to  the  vote 
or  by  any  other  time  and  date  required 
by  the  OFTC.  The  vote  of  the  Resident 
Market  Makers  to  recommend  the 
Surcharge  will  take  place  at  the  trading 
post  where  the  applicable  option  issue 
is  traded  on  the  Tuesday  of  expiration 
week  for  equity  options,  or  on  any  other 
day  selected  by  the  OFTC.  The  OFTC 
must  provide  24  hour  notice  of  the  time 
and  date  of  the  vote  to  the  trading  crowd 
if  the  vote  is  to  be  held  at  a  different 
time  or  on  a  different  day.  The  OFTC 
will  determine  how  the  vote  will  be 
conducted.  Any  Resident  Maricet  Maker 
personally  present  at  the  trading  post 
when  the  vote  is  conducted  may  vote  on 
the  amount  of  the  Surcharge  to  be 
recorrunended.  The  Order  Book  Official 
at  the  particular  trading  post  will 
conduct  the  vote. 

(2)  Each  Resident  Market  Maker's  vote 
will  be  vfeisiited  equally. 

(3)  Any  Surcharge  amount  that 
receives  a  majority  of  the  votes  cast  will 
be  the  Surcharge  recommended  to  the 
OFTC.  If  any  Surcharge  amount  does 
not  receive  a  majority  on  the  first  ballot, 
the  OBO  may  conduct  subsequent 
ballots  with  the  proposed  Surcharges 
received  the  most  votes  or  may  solicit 
Resident  Market  Makers  for  other 
proposed  Surcharge  amounts. 

(c)  Option  Issues.  The  OFTC  may 
specify  those  option  issues  on  which  a 
Surchar^  may  be  assessed  pursuant  to 


paragraph  (b)  of  this  rule.  In  no  event 
may  the  OFTC  permit  a  Surcharge  to  be 
assessed  on  an  issue  that  is  not  also 
listed  for  trading  on  at  least  one  other 
options  exchange.  In  addition,  the 
Surcharge  may  not  be  assessed  for  an 
option  issue  that  has  been  allocated  to 
a  Lead  Market  Maker. 

(f)  Book  Brokerage  Rates.  The  OFTC 
may  reduce  the  Exchange's  OBO  Rate 
for  a  particular  option  issue  below  the 
Standard  OBO  Rate  upon  a 
recommendation  of  the  Resident  Market 
Makers  pursuant  to  the  terms  of  the  vote 
in  paragraph  (d).  In  determining  to 
reduce  the  OBO  brokerage  rate,  the 
OFTC  will  consider  not  orUy  the  vote  of 
the  Resident  Market  makers,  but  also 
the  views  of  any  other  Floor  Broker  or 
Market  Maker  who  submits  views  to  the 
OFTC  pursuant  to  the  published 
schedule  for  such  submissions.  Notice 
of  the  hearing,  governance  of  the 
hearing,  and  all  appeal  ri^ts  will  be  the 
same  as  those  set  forth  in  ptuagraph 
(b)(u)  of  this  Rule.  If  the  OFTC 
determines  to  reduce  the  OBO  brokerage 
rate  below  the  Standard  OBO  Rate,  the 
Exchange  will  make  the  appropriate 
filing  as  required  by  the  Exchange  Act. 
To  the  extent  the  OFTC  reduces  the 
OBO  brokerage  rate  below  the  Standard 
OBO  Rate,  any  Market  Maker  Surcharge 
will  be  sued  to  reimburse  the  Exchange 
for  the  difference  pursuant  to  paragraph 
(b)(iii).  If  the  Exchange  determines  on  its 
own  initiative,  otherwise  than  pursuant 
to  this  Rule,  to  lower  the  Standard  OBO 
Rate  for  a  particular  equity  option  issue, 
the  Market  Maker  Surcharge  will  not  be 
used  to  reimburse  the  Exchange  for  such 
reduction. 

(g)  Pilot  Program.  This  Rule  will  be  in 
effect  as  a  pilot  program  until  one  year 
from  [date  of  SEC  approval  of  this  Rule.] 

•        •        *        *        • 

n.  Sdf-Ragnlatoiy  Otjaiiizatioii's 
Statemmt  irf'the  PuipoM  of,  and 
Statutory  Baais  or,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PCX  has  prepared 
summaries,  set  for  in  Sections  A,  B,  and 
C  below,  of  the  most  significant  aspect 
of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of ,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Background.  Many  options  traded  on 
the  PCX  are  traded  in  crowds  where  the 
quotes  are  established  by  competing 
Market  Makers.^  In  the  PCX's  competing 
market  maker  crowds,  the  agency 
function  is  performed  by  OBOs,  who  are 
PCX  employees,  and  Floor  Brokers.  An 
OBO  maintains  the  limit  order  book  in 
reach  option  issue.  Only  non-broker/ 
dealer  customer  orders  may  be  placed 
with  an  OBO.'*  Orders  that  cannot  be 
placed  with  an  OBO  must  be  manually 
represented  in  the  trading  crowd.  Other 
exchanges,  such  as  the  American  Stock 
Exchange  and  Philadelphia  Stock 
Exchange,  have  a  specialist  system 
whereby  specialists  can  serve  both  the 
agency  and  principal  functions.  At  the 
CSiicago  Boud  Options  Exchange 
("CBOE"),  certain  issues  are  traded  by 
Designated  Primary  Market  Makers 
("DPMs"),  who  can  also  serve  both 
functions.^ 

As  a  result  of  the  differences  between 
competing  market  maker  crowds  and 
specialist  and  DPM  systems,  the  OBO's 
rates  at  the  PCX  compete  with  rates 
charged  by  specialists  and  DPMs  at 
other  exchanges  writh  respect  to  orders 
that  can  be  placed  with  an  OBO.  The 
Exchange  notes  that  specialists  and 
DPMs  can  reduce  their  book  execution 
rates  to  attract  order  flow  and  can  ofiiset 
such  reductions  through  revenue  they 
earn  from  the  principal  part  of  their 
business.  Because  the  PCX's  non-LMMs 
(who  cannot  represent  agency  orders) 
lack  the  flexibility  over  pricing  enjoyed 
by  specialists  and  DPMs  at  other 
exchanges,  the  PCX  developed  the 
current  proposal  to  allow  the  PCX  and 
its  member  firms  to  better  compete  with 
other  racchanges  in  order  book  rates. 

General  Description  of  the  Proposal. 
The  Exchtoge  is  proposing  a  new  PCX 
Rule  16.1  that  would  allow  the 


3  Other  optioiu  on  the  PCX  are  traded  in  a  Lead 
Market  Maker  ("LMM")  system.  The  LMM 
functions  in  approved  option  issues  as  a  market 
and,  for  those  LMMs  participating  in  the  LMM  Book 
Program,  in  the  place  of  the  Order  Book  Official 
(10B0").  See  PCX  Rule  6.82;  Securities  Exchange 
Act  Release  No.  40548  (October  14. 1998)  63  FR 
56283  (October  21. 1998).  This  proposal  will  apply 
to  option  issues  traded  by  market  maker  trading 
crowds,  but  will  not  apply  to  issues  traded  by 
LMMs. 

«  See  PCX  Rule  6.52(a). 

'The  proposal  is  similar  to  a  recent  CBOE  rule 
change.  See  Securities  Exchange  Act  Release  No. 
41121  (February  26, 1999)  64  FR  11523  (March  9. 
1999).  At  the  CBOE.  like  the  PCX.  some,  but  not  all 
option  issues  are  traded  by  market  maker  trading 
crowds  (and  are  not  traded  under  the  DPM  or  LMM 
system). 
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I  xchange  to  impose  a  fee  on  Market 
^bkers  ("Surcharge")  for  contracts 
ded  by  Market  Makers  in  a  particular 
tion  issue.  This  fee,  not  to  exceed 
25  per  contract.^  will  be  collected  by 
le  Exchange  and  will  be  used  to 
imburse  the  Exchange  to  the  extent 
e  OBO  brokerage  rate  is  reduced  if 
ch  reduction  is  based  upon  a 
lommendation  of  the  Resident  Market 
akers.^  Any  remaining  amoimt  of  the 

;e  collected  sill  then  be 
ffunded  to  each  Market  Maker  who 
id  the  Surcharge  (on  a  pro  rata  basis), 
he  proposed  Surcharge  would  allow 
the  PCX  to  compete  with  other 
i  xchanges  based  on  the  respective  fee 
3  Bch  exchange  charges  a  firm  to  execute 
I  order  on  the  limit  order  book. 
How  the  Surcharge  Will  be 

I  determined.  Under  proposed  PCX  Rule 
]  6.1,  the  OFTC.a  under  authority 

[  elegated  to  it  by  the  PCX's  Board  of 
[  lovemors,  will  determine  the  issues 
c  ption  for  which  the  Surcharge  would 
t  e  assessed  as  well  as  what  that 
S  urcharge,  if  any,  will  be.^  Any 
Etesident  Market  Maker  can  recommend 
Surcharge  amount.  All  Residents 

I I  arket  Makers  then  vote  on  the 
I  acommended  amounts  of  the 

i  urcharge,  with  each  person  having  an 
E  qual  vote.  Any  amount  that  receives  a 
r  lajority  of  the  votes  is  the  Surcharge 
E  moimt  that  is  recommended  to  the 
( )FTC,  which  then  decides  the  actual 
!  lurcharge.  In  reaching  its  decision,  the 
i  )FTC  must  consider  Qie  vote  of  the 
I  Resident  Market  Makers  and  the  views 
( if  any  Market  Maker  in  favor  of  or 
( ipposed  to  the  recommended 


*  Bids  and  offers  In  options  series  trading  below 
i  3  are  expressed  in  sixteenths  of  a  dollar,  i.e., 
i  0.0625.  Because  standard  option  contracts  have  a 
I  lultipiier  of  100  (i.e.,  they  represent  interest  in  100 
t  bares  of  the  underlying  security),  the  value  of  the 
I  linimiim  spread  between  any  option  contract 
1  sted  on  the  Exchange  would  be  S6.25  ($0.0625 
t  ines  100).  Options  priced  over  $3  have  a  minimum 
9  pread  of  one  eighth  of  a  dollar  (12.50  value  for  the 
I  linimiim  spread).  Thus,  the  25-cent  cap  on  the 
!  urcharge  will  ensure  that  it  remains  for  below  the 
I  linimum  quote  increment  for  options  trade  on  the 
?CX. 

The  proposed  defines  a  "Resident  Market 
1  taker"  as  someone  who  transacted  at  least  80%  of 
I  is  or  her  market  maker  contracts  in  option  issues 
I  raded  in  the  trading  crowd  in  the  prior  calendar 
I  lonth.  If  the  Exchange  decides  on  its  own  initiative 
t )  reduce  the  OBO  rate  for  a  particular  option  issue, 
I  len  the  Surcharge  would  not  be  used  to  reimburse 
Ike  Exchange. 

■  Generally,  the  OFTC  consists  of  14  members 
^ho  trade  on  the  Options  Floor.  OFTC  members 
I  liat  would  be  impacted  by  the  Surcharge  would  be 
I  aquired  to  recuse  themselves  from  that  vote. 

"The  proposal  is  limited,  however,  to  option 
i  tsues  that  are  multiply  traded,  and  does  not 
i  Qclude  LMM  option  issues.  As  of  May  28,  1999, 
I  pproximately  800  standard  equity  options  are 
I  raded  on  the  PCX,  and  of  those,  approximately  100 
^  rould  be  eli^ble  for  participation  in  this  pilot 
I  cogtam. 


Surcharge.^"  The  OFTC  is  not  bound, 
however,  to  follow  the  Resident  Market 
Makers'  recommendation.  The  OFTC  is 
free  to  impose  a  different  Surcharge 
than  the  one  recommended  or  to  impose 
no  Surcharge  at  all.  Any  Market  Maker 
may  appeal  the  decision  of  the  OFTC  to 
the  Exchange's  Appeals  committee 
pursuant  to  PCX  Rule  11.7.  The 
Surcharge  will  remain  in  effect  imtil  the 
appeal  has  been  decided. 

Once  the  OFTC  determines  to 
implement  a  Surcharge  and  change  the 
OBO  fee,  it  will  file  a  rule  proposal  with 
the  Commission  pursuant  to  Section 
19(b)(3)(A)  under  the  Act.  After 
determining  to  impose  or  amend  a 
Surcharge,  the  OFTC  will  notify  the 
PCX  Board  of  Governors  at  the  meeting 
following  the  determination.  Any 
Surcharge  to  be  paid  by  the  Market 
Makers  would  be  in  effect  for  at  least 
one  month  to  avoid  disrupting  normal 
Exchange  billings  and  accounting 
procedures. 

2.  Statutory  Basis 

The  PCX  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  ^^ 
of  the  Act,  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  '^  in 
particular,  because  it  is  designed  to 
facilitate  transactions  in  securities, 
perfect  the  mechanism  of  a  bee  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

nL  Date  of  Efifectiveness  of  the 
Propowsd  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 


">The  OFTC  must  give  notice  of  its  meeting 
schedule  for  the  consideration  of  the  Surcharge  and 
the  deadline  for  the  submission  of  other  matierals 
for  its  consideration. 

"  15  U.S.C.  78f(b). 

«2 15  U.S.C.  78f(b)(5). 


its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization      f 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Cominents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoiug. 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 
Secretary,  Secmities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-99-15  and  should  be 
submitted  by  September  1, 1999. 

For  the  Commission,  by  the  Ehvision  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-20633  Filed  8-10-99;  8:45  ara] 

BMJJNG  COOE  aOIO-Ot-M 


SMALL  BUSINESS  ADMINISTRATION 

Notice  of  Sale  of  Commercial  Loans 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  Sale  of  Conunercial 
Loans-Loan  Sale  #1. 

SUMMARY:  This  notice  announces  the 
Small  Business  Administration's 
("SBA")  intention  to  sell  approximately 
4,000  seciued  and  unsecured 
commercial  loans  (the  "Loans")  in  a 
sealed  bid  auction.  The  total  tmpaid 
principal  balance  of  the  Loans  to  be  sold 
in  Loan  Sale  #1  is  approximately  $350 
million  (US).  Some  of  the  Loans  were 
previously  guaranteed  by  SBA  imder 
various  sections  of  the  Small  Business 


"  17  CFR  200.30-3(aXl2). 
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Act.  as  amended,  15  U.S.C.  631  et  seq., 
at  the  Small  Business  Investment  Act, 
as  amended.  15  U.S.C.  695  et  seq.  All 
SBA  guarantees  have  been  paid  and  no 
SEA  guaranty  is  available  to  the 
succMsfiil  bidders.  In  addition,  the 
remainder  of  the  Loans  were  directly 
originated  and  funded  by  SBA.  The 
collateral  for  those  Loans  that  are 
secured  includes  commercial  and 
residential  real  estate  and  other  business 
and  penonalproperty  located 
nationwide,  llus  notice  also 
summarizes  the  bidding  process  for  the 
Loans. 

DATES:  The  Bidder  Information  Package 
will  be  available  to  qualified  bidders 
beginning  July  2. 1999.  The  Bid  Date  is 
currently  scheduled  for  August  17, 
1999,  and  closings  are  currently 
scheduled  to  occur  between  September 
7, 1999,  and  September  21, 1999. 


Bidder  Infiormation 
Packages  will  be  available  from  SBA's 
Financial  Advisor.  KPMG.  LLP 
("KPMG")  2001  M  Street.  N.W., 
Washington,  D.C.  20036. 888-660-8060. 
YFMG  will  forward  Biddw  Information 
Packages  to  qualified  bidders  via 
overnight  courier.  Bidder  Information 
Packages  wiU  be  made  available  only  to 
parties  that  have  submitted  a  completed 
Confidentiality  Agreement  and  Bidder 
Qualification  Statement  and 
dononstrated  that  they  are  qualified 
bidders.  Interested  parties  can  obtain  a 
Confidentiality  Agreement  and  Bidder 
Qualification  Statement  from  the  SBA 
Asset  Sales  website:  www.aba.gov/a8sets 
or  by  calling  886-660-8060.  This  is  a 
toll  free  niunber.  Imaged  files  for  the 
Loans  included  in  the  sale  are  available 
for  review  by  qualified  bidders  that  hiiye 
paid  the  due  diligence  fiae  and  visit  the 
due  diligence  fadlity  located  at  409 
Third  Street.  S.W.,  Suite  C-970, 
Washington.  D.C.  20416.  To  schedule  a 
visit  to  die  due  diligence  fecility 
qualified  bidders  should  contact  Wayne 
Thornton,  METEC  Asset  Management. 
L.C.  at  202-401-3059.  This  is  not  a  toll 
free  number.  The  due  diligence  facility 
Mrill  be  open  between  the  hours  of  8  am 
and  8  pm.  Monday  through  Friday  and 
9  am  to  5  pm  on  Saturday.  The  due 
dili^ce  facility  opened  on  July  6. 1999 
and  is  currently  scheduled  to  close  on 
or  about  August  13, 1999. 

FOR  RNTTHER  MFORMATION  CONTACT: 
Richard  C.  Blewett,  Director  Asset  Sales, 
Small  Business  Administration,  409 
Third  Street.  S.W..  Washington,  DC 
20416;  202-205-4202.  This  is  not  a  toll 
free  number.  Hearing  or  speech- 
impaired  individuals  may  access  this 
number  via  TDD/TTY  by  calling  the 
Federal  Information  Relay  Service  at  1- 


800-877-8339.  This  is  a  toll-free 
number. 

SUPPLEMENTARY  MFORMATION:  SBA 
intonds  to  sell  approximately  4,000 
commercial  loans.  The  Loans  include 
loans  that  are  p^orming, 
subperforming  and  non-performing.  The 
Loans  wiU  be  divided  into  loan  pools  on 
the  basis  of  performance  status, 
collateral  status,  collateral  type  and 
geographic  location  of  the  collateral.  A 
list  of  the  Loans,  loan  pools  and  pool 
descriptions  is  contained  in  the  Bidder 
Information  Package.  SBA  will  offer 
interested  persons  an  opportimity  to  bid 
competitively  on  loan  pools,  subject  to 
conditions  set  forth  in  the  Bidder 
Information  Package.  SBA  shall  use  its 
sole  discretion  to  evaluate  and 
dfltermine  winning  bids.  No  Loans  will 
be  sold  individually. 

SBA  has  fully  honored  its  guaranty 
payment  obligation  for  each  Loan  in  the 
sale.  The  Loans  are  not  currently 
guaranteed  and  will  be  sold  without 
SBA  guarantees.  The  majority  of  the 
Loans  are  currently  serviced  by  SBA. 
One  group  of  Loans  are  currently 
serviced  by  a  single  servicer/approved 
lender. 

The  Bidding  Proceas 

To  ensure  a  imiform  and  fair 
competitive  bidding  process,  the  terms 
of  sale  are  not  subject  to  negotiation. 

SBA  will  describe  in  detail  the 
procedure  for  bidding  on  the  Loans  in 
the  Bidder  Information  Package,  which 
will  include  bid  forms,  a  non-negotiable 
loan  sale  agreement  prepared  by  SBA 
("Loan  Sale  Agreement"),  specific  bid 
instructions,  as  well  as  pertinent 
information  on  the  Loans  such  as  total 
outstanding  unpaid  principal  balances, 
interest  rates,  maturity  terms,  payment 
history  and  collateral  information 
including  its  geographic  location  and 
type.  The  Bidder  Information  Package 
also  includes  computer  diskettes 
containing  data  on  the  Loans. 

The  Bidder  Information  Package  will 
be  available  approximately  6  weeks 
prior  to  the  Bid  Date.  The  Bidder 
Information  Package  will  contain 
procedures  for  obtaining  supplemental 
information  about  the  Loans.  Any 
interested  party  may  request  a  copy  of 
the  Bidder  Information  Package  by 
sending  a  written  request  together  with 
a  duly  executed  Confidentiality 
Agreement  and  a  Bidder  Qualification 
Statement  to  the  address  specified  in  the 
ADDRESSES  section  of  this  notice. 

Prior  to  the  Bid  Date,  a  Bidder 
Information  Package  Supplement  will 
be  mailed  to  all  qiulified  bidders.  It  will 
contain  the  final  list  of  loans  included 
in  Sale  #1. 


Each  bidder  must  include  with  its  bid 
a  deposit  equal  to  10%  of  the  amount 
of  its  highest  bid.  If  a  successful  bidder 
frdls  to  abide  by  the  trams  of  the  Loan 
Sale  Agreement,  including  paying  SBA 
any  remaining  sums  due  pursuant  to  the 
Loan  Sale  Agreement  and  closing  within 
the  time  period  specified  in  die  Loan 
Sale  Agreement,  SBA  shall  retain  any 
deposit  as  liquidated  damages. 

Due  Diligence  Facility 

A  biddw  due  diligence  period  will 
take  place  beginning  on  or  about  July  6, 
1999.  During  the  bidder  due  diligence 
period,  qualified  bidden  may,  for  a  non- 
refundable fee  of  $500  US,  review  all 
asset  file  documents  which  have  been 
imaged  onto  a  database  by  visiting  the 
due  diligence  facility  located  at  409 
Third  Street,  S.W.,  Washington,  D.C. 
20416  and/or  via  modem.  Bidders  that 
have  paid  the  due  diligmce  fee  of  $500 
US  may  also  request  CD  ROM  discs  that 
contain  substantial  due  diligence 
materials  such  as  payment  histories  for 
each  Loan  and  Brokers'  Price  Opinions, 
where  available. 

Specific  instructions  for  ordering 
information  in  electronic  format  or 
making  an  appointment  to  visit  the  due 
diligence  facility  are  included  in  the 
Bidder  Information  Package. 

SBA  Reservation  of  Ri^ts 

SBA  reserves  the  right  to  remove 
loans  from  the  sale  and  to  add  loans  at 
any  time  prior  to  the  Bid  Date,  for  any 
reason  and  without  prejudice  to  its  right 
to  include  any  loans  in  a  later  sale.  SBA 
also  reserves  the  right  to  terminate  this 
sale  at  any  time  prior  to  the  Bid  Date. 

SBA  reserves  the  right  to  use  its  sole 
discretion  to  evaluate  and  determine 
winning  bids.  SBA  also  reserves  the 
right  in  its  sole  discretion  and  for  any 
reason  whatsoever  to  reject  any  and  all 
bids. 

SBA  reserves  the  right  to  conduct  a 
"best  and  final"  round  wherein  bidders 
will  be  given  the  opportunity  to  increase 
their  bids.  A  best  and  final  roimd  shall 
not  be  construed  as  a  rejection  of  any 
bid  at  preclude  SBA  from  accepting  any 
bid  made  by  a  bidder. 

Number  of  Bids 

Bidders  may  submit  a  mHyimnm  of  30 
bids  of  any  type.  A  bidder  may  divide 
its  bids  among  any  combination  of  a 
portfolio  bid,  multiple  pool  bids  and/or 
individual  pool  bids,  however,  a  bidder 
can  submit  only  individual  pool  bids  for 
certain  loan  pools  identified  in  the 
Bidder  Information  Package. 

Indigible  Bidders 

The  following  individuals  and  entities 
(either  alone  or  in  combination  with 
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I  ithers)  are  ineligible  to  bid  od  any  one 
I  ir  combination  of  the  loans  included  in 
fie  sale: 

(1)  Any  employee  of  SBA,  any 
aember  of  any  such  employee's 
lousehold  and  any  entity  controlled  by 

I  in  SBA  employee  or  by  a  member  of 
i  uch  employee's  household; 

(2)  Any  individual  or  entity  that  is 
debarred  or  suspended  from  doing 

business  with  SBA  or  any  other  agency 
if  the  United  States  Government; 

(3)  Any  contractor,  subcontractor, 
Consultant,  and/or  advisor  (including 

I  ny  agent,  employee,  partner,  director, 
>rincipal,  or  ajffiliate  of  any  of  the 
oregoing)  who  will  perform  or  has 
>erfonned  services  for.  or  on-behalf  of, 
SBA  either  in  connection  with  this  sale 

I  ir  the  development  of  SBA's  loan  sale 
irogram; 

(4)  Any  individual  that  was  an 

I  imployee,  partner,  director,  agent,  or 
irincipal  of  any  entity,  or  individual 
lescribed  in  paragraph  (3)  above  at  any 
ime  during  which  the  entity  or 
ndividual  performed  services  for.  or  on 
whalf  of.  SBA  either  in  connection  with 
his  sale  or  the  development  of  SBA's 
can  sale  program; 

(5)  Any  individual  or  entity  that  has 
ised  or  will  use  the  services,  directly  or 
ndirectly.  of  any  person  or  entity 
neligible  uinder  any  of  paragraphs  (1) 
hroiigh  (4)  above  to  assist  in  the 
ireparation  of  any  bid  in  connection 
vith  this  sale. 

jOan  Sale  Procedure 

SBA  has  selected  a  competitive  sealed 
>id  auction  as  the  method  to  sell  the 
..cans.  Historically,  this  method  of  sale 
iptimizes  the  return  on  the  sale  of  loans 
md,  affords  the  greatest  opportunity  for 
dl  interested  parties  to  bid.  This 
nethod  also  provides  the  quickest  and 
nost  efBcient  vehicle  for  the  SBA  to 
lispose  of  the  Loans. 

'ost  Sale  Senricing  Reqfiiirenient 

The  Loans  will  be  sold  servicing 
■eleased.  Purchasers  of  the  Loans,  and 
heir  successors  and  assigns,  will  be 
required  to  service  the  Loans  in 
iccordance  with  the  applicable 
)rovisions  of  the  Loan  Sale  Agreement. 
n  addition,  the  Loan  Sale  Agreement 
ffitablishes  certain  requirements  that  a 
lervicer  must  satisfy  to  service  the 
joaas. 

Scope  of  Notice 

This  notice  applies  to  Loan  Sale 
'tliunber  #1,  and  does  not  establish 
igency  procedures  and  policies  for  other 
oan  sales.  If  there  are  any  conflicts 
>etween  this  Notice  and  the  Bidder 
nformation  Package,  the  contents  of  the 


Bidder  Information  Package  shall 
prevail. 

Dated:  August  4, 1999. 
Jane  Palsgrove  Butler, 

Associate  Administrator  for  Financial 

Assistance. 

[FR  Doc.  99-20654  Filed  8-10-99;  8:45  am] 

BiLUNG  CODE  •02ft-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9047] 

State  of  Arizona 

Pima  Coimty  and  the  contiguous 
counties  of  Cochise,  Graham,  Maricopa, 
Pinal,  Santa  Cruz,  and  Yuma  in  the 
State  of  Arizona  constitute  an  economic 
injury  disaster  loan  area  as  a  result  of 
severe  storms  on  July  13-15, 1999,  that 
caused  landslides  and  resulting  road 
closures.  Eligible  small  businesses  and 
small  agricultiiral  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  as  a  result  of  this  disaster 
imtil  the  close  of  business  on  May  2, 
-  2000  at  the  address  listed  below  or  other 
locally  annoimced  locations: 
U.S.  Small  Business  Administration, 
Disaster  Area  4  Office,  P.O.  Box 
13795,  Sacramento,  CA  95853-4795. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

The  economic  injury  number  for  this 
disaster  is  9D4700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  August  2, 1999. 
Aida  Alvarez, 
Administrator. 

[FR  Doc.  9»-20622  Filed  8-10-99;  8:45  am) 
BILUNQ  CODE  S02S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  350  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 


nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  March  12, 1999.  [FR  64. 
page  123991. 

DATES:  Comments  must  be  submitted  on 
or  before  September  10.  1999.  A 
comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:Vi\ot  Schools. 

Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 

OMB  Control  Number:  2120-0009. 

Forms(s):  FAA  Form  8420-«. 

Affected  Public:  Applicants  who  wish 
to  be  issued  pilot  school  certificates  and 
associated  ratings. 

Abstract:  The  information  on  FAA 
Form  8420-8,  Application  for  Pilot 
School  Certificates,  is  required  from 
applicants  who  wish  to  be  issued  pilot 
school  certificates  and  associated 
ratings.  Pilot  schools  train  private, 
commercial,  flight  instructor,  and 
airline  transport  pilots,  along  with 
training  for  associated  ratings  in  various 
types  of  aircraft.  The  information  is  also 
necessary  to  assure  continuing 
compliance  with  14  CFR  Part  141, 
renewal  of  certificates  every  24  months, 
and  for  any  amendments  to  pilot  school 
certificates. 

Estimated  Annual  Burden  Hours: 
28,878  burden  hours  annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW.. 
Washington,  DC  20503,  Attention:  FAA 
Desk  Officer. 

Comments  Are  Invited  On:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  qualitji;  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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Issued  in  Washington,  DC,  on  August  5, 
1999. 

StrnnBapidm, 

Manager,  Standards  and  Infonnation 
Division,  APR-100. 

IFR  Doc.  9»-20711  Filed  S-10-99;  8:45  am] 

■UMO  COOe  4tl«-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

FMtaral  AvMion  Adnninistraiioii 
[SunHMry  NoUoa  Na  Pe-09-24) 

i^moansiDr  mbivm,  SHininwry  ot 


AOBICY:  Federal  Aviation 
Administration  [FAA],  DOT. 

ACTION:  Notice  of  petitions  for  waivers 
received. 


:  This  notice  contains  the 
summary  of  petitions  requesting  waivers 
from  the  final  compliance  date  required 
of  14  CFR  part  91,  §  91.853.  Requesting 
a  waiver  is  allowed  through  §  91.873. 
The  purpose  of  this  notice  is  to  inqnove 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  of 
omission  of  information  in  the  summary 
is  intended  to  afiect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  dodwt 
number  involved  and  must  be  received 
on  ot  before  August  26. 1999. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200).  Petition  Docket  No.  28680. 800 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  Comments  may 
also  be  sent  electronically  to  the 
following  internet  address: 
nprmcmts9fiBa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assisted  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  MFORMATION  CONTACT: 
Agela  AndOTSon  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issues  in  Washington,  DC,  on  August  5. 
1999. 

Donald  P.  Bynw, 

Assistant  Chief  Counsel  for  Regulations 

Petitions  for  Exnnption 

Docket  No.:  29447 

Petitioner:  ABX  Air,  Inc. 

Sections  of  the  FAR  A^ected:  14  CFR 

91.873 
Description  of  Relief  Sou^t:  To  aUow 

ABX  to  operate  two  Stage  2  DC-8-61 

after  12/31/99,  pending  replacement 

on  a  one-for-one  basis  with  B-767 

aircraft  scheduled  for  the  end  of  2000. 
Docket  No.:  29440 
Petitioner:  Kitty  Hawk  IntOTnational. 

Inc. 
Sections  of  the  FAR  Affected:  14  CFR 

91.973 
Description  of  Relief  Sought:  To  allow 

non-TBvenue  Stage  2  operations  under 

certain  conditions  such  as 

hushkitting,  scraping,  and  exporting. 

Currentiy.  similar  requests  are 

handled  by  special  flight 

authorizations  under  SFAR-64.  which 

expires  12/31/99. 

Docket  No.:  29440 

Petitions:  Kitty  Hawk  Aircargo,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 

91.973 
Description  of  Relief  Sought:  To  allow 

non-revenue  Stage  2  operations  under 

certain  conditions  suui  as 

hushkitting.  scraping,  and  exporting. 

Currentiy,  similar  requests  are 

handled  by  special  flight 

authorizations  imder  SFAR-64.  which 

expires  12/31/99. 

Docket  No.:  29440 

Petitioner:  ABX  Air,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 

91.873 
Description  of  Relief  Sou^t:  To  allow 

non-revenue  Stage  2  operations  under 

cratain  conditions  such  as 

hushkitting.  scraping,  and  exporting. 

Currentiy,  similar  requests  are 

handled  by  special  flight 

authorizations  under  SFAR-64,  which 

expires  12/31/99. 
Docket  No.:  29440 
Petitioner:  Delta  Air  Lines,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 

91.873 
Description  of  Relief  Sou^t:  To  allow 

non-revenue  Stage  2  operations  under 

certain  conditions  such  as 

hushkitting.  scraping,  and  exporting. 

Currentiy,  similar  requests  are 

handled  by  special  flight 

authorizations  under  SFAR-64,  which 

expires  12/31/99. 
Docket  No.:  29440 
Petitioner:  U.S.  Airways,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 

91.873 


Description  of  Relief  Sought:  To  allow 
non-revenue  Stage  2  operations  under  , 
certain  conditions  such  as 
hushkitting.  scraping,  and  exporting. 
Currentiy,  similar  requests  are 
handled  by  special  flight 
authorizations  under  SFAR-64,  which 
expires  12/31/99. 

Z>ocket  No.:  29440 

Petitioner:  Southwest  Airlines 

Sectiorks  of  the  FAR  Affected:  14  CFR 
91.873 

Description  of  Relief  Sou^t:  To  allow 
non-revenue  Stage  2  operations  tmdw 
certain  conditions  such  as 
hushkitting,  scraping,  and  exporting. 
Currentiy.  similar  requests  are 
handled  by  special  flight 
authorizations  under  SFAR-«4.  which 
expires  12/31/99. 

Docket  No.:  29440 

Petitioner:  Express  One  International. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.873 

Description  of  Relief  Sought:  To  allow 
non-revenue  Stage  2  operations  under 
certain  conditions  sudi  as 
hushkitting,  scraping,  and  exporting. 
Currentiy,  similar  requests  are 
handled  by  special  fUght 
authorizations  under  SFAR-64.  which 
expires  12/31/99. 

Docket  No:  29440 

Petitioner:  Florida  West  International 
Airways.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.873 

Description  of  Relief  Sought:  To  allow 
non-revenue  Stage  2  operations  imder 
certain  conditions  such  as 
hushkitting,  scraping,  and  exporting. 
Currentiy,  similar  requests  are 
handled  by  special  flight 
authorizations  under  SFAR-64,  which 
expires  12/31/99. 

Docket  No.:  29440 

Petitioner:  Trans  World  Airways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.873 

Description  of  Relief  Sought:  To  allow 
non-revenue  Stage  2  operations  under 
certain  conditions  such  as 
hushkitting,  scraping,  and  exporting. 
Ciirrentiy,  similar  requests  are 
handled  by  special  flight 
authorizations  tmder  SFAR-64,  which 
expires  12/31/99. 

[FR  Doc.  99-20714  Filed  a-10-99;  8:45  am] 
■aUNQ  CODE  4eiO-19-« 
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Q^PARTMENT  OF  TRANSPORTATION 
il  Aviation  Administration 


rCA  Special  Committee  165; 
limum  Operational  Performance 
I  for  Aeronautical  Mobile 
illte  Servicee 

iPursuant  to  section  10(a)(2)  of  the 
ederal  Advisory  Committee  Act  (Pub. 
92-463,  5  U.S.C,  Appendix  2),  notice 
hereby  given  for  Special  Ck)mmittee 
(|3C)-165  meeting  to  be  held  September 
.  1999,  starting  at  9:00  a.m.  The 
leting  will  be  held  at  RTCA,  1140 
nnecticut  Avenue,  NW.,  Suite  102Q, 
ashington,  DC,  20036.  (This  plenary 

iting  will  follow  a  meeting  of  SC-165 
brking  Group  (WG)-3,  Minimum 
iatiou  System  Performance 
dards,  on  August  30-31.) 

The  agenda  will  include:  (1)  Welcome 
d  Introductions;  (2)  Review  Siumnary 
the  Previous  Meeting;  (3)  Chairman's 
marks;  (4)  Review  comments  from  the 
ot  of  draft  document  DO-210D. 
um  Operational  Performance 
;andards  for  Geosynchronous  Orbit 
ronautical  Mobile  Satellite  Services 
SS)  Avionics.  Incorporate  accepted 
ot  comments  into  the  final  draft 
ument  to  forward  to  the  Program 
anagement  Committee.  (5)  Overview 
f  Related  Activities:  a.  AEEC  741  and 
61  Characteristics;  b.  EUROCAE 
brking  Group  55;  c.  AMS(R)S 
ectrum  Issues;  d.  AMCP  WG-A  on 
SS;  e.  Industry,  Users,  Government; 
)  Review  of  SC-165  Working  Group 
ivities:  a.  WG-1,  AMSS  Avionics 
:i)uipment  Minimum  Operational 
'^rformance  Standards;  b.  WG-3,  AMSS 
ystem/Service  Performance  Criteria;  (7) 
'  er  Business;  (8)  Date  and  Place  of 
!Xt  Meeting;  (9)  Closing. 

Attendance  is  open  to  the  interested 

blic  but  limited  to  space  availability, 
ith  the  approval  of  the  chairman, 
embers  of  the  public  may  present  oral 
tatements  at  the  meeting.  Persons 
ishing  to  present  statements  at  the 
leeting.  Persons  wishing  to  present 

tements  or  obtain  information  should 
ntact  the  RTCA.Secretariat,  1140 

nnecticut  Avenue,  NW.,  Suite  1020, 
ashington,  DC  20036;  (202)  833-9339 
hone);  (202)  833-9434  (fax);  or  http:/ 
rtca.org  (web  site).  Members  of 
e  public  may  present  a  written 

tement  to  the  committee  at  any  time. 

[Issued  in  Washington,  £)C,  on  August  5, 

499. 

■nice  L.  Peters, 
J  ipsignated  Official. 

I R  Doc.  99-20712  Filed  8-10-99;  8:45  am] 
I K  LUNG  COOe  4810-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  41ighway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting 

agency:  National  tiighway  Traffic 
Safety  Administration,  DOT. 

ACTKNt:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
describe  and  discuss  specific  research 
and  development  projects.  Further,  the 
notice  requests  suggestions  for  topics  to 
be  presented  by  the  agency. 

Dates  and  Times 

The  National  Highway  Traffic  Safety 
Administration  will  hold  a  public 
meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  September  16, 
1999,  beginning  at  1:30  p.m.  and  ending 
at  approximately  5:00  p.m.  The  deadline 
for  interested  parties-to  suggest  agenda 
topics  is  5:00  p.m.  on  August  31, 1999. 
Questions  may  be  submitted  in  advance 
regarding  the  agency's  research  and 
development  projects.  They  must  be 
submitted  in  writing  by  September  3, 
1999,  to  the  address  given  below.  If 
sufficient  time  is  available,  questions 
received  after  the  September  3  date  will 
be  answered  at  the  meeting  during  the 
discussion  period.  The  individual, 
group,  or  company  asking  a  question 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  answers  to  questions  submitted 
by  September  3  will  be  available  at  the 
meeting  and  will  be  mailed  to  requesters 
after  the  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tysons  Westpark  Hotel,  8401 
Westpark  Drive,  McLean,  Virginia. 
Suggestions  for  specific  research  and 
development  topics  as  described  below 
and  questions  for  the  September  16, 
1999,  meeting  relating  to  the  agency's 
research  and  development  programs 
should  be  submitted  to  the  Office  of  the 
Associate  Administrator  for  Research 
and  Development,  NRD-01,  National 
Highway  Traffic  Safety  Administration, 
Room  6206,  400  Seventh  St.,  SW, 
Washington,  DC  20590.  The  fax  number 
is  (202)  366-5930. 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  since  April  1993,  NHTSA  "has 
provided  detailed  information  about  its 
research  and  development  programs  in 
presentations  at  a  series  of  public 
meetings.  The  purpose  is  to  make 
available  more  complete  and  timely 
information  regarding  the  agency's 
research  and  development  programs. 


This  is  the  twenty-fourdi  meeting  in  that 
series,  and  it  will  be  held  on  September 
16, 1999,  at  the  Tysons  Westpark  Hotel. 
8401  Westpark  Drive,  McLean,  Virginia. 

Based  on  the  suggestions  received  in 
previous  meetings,  NHTSA  intends  to 
limit  its  presentation  at  the  September 
16, 1999,  meeting  to  a  single  research 
topic.  NHTSA  requests  suggestions  from 
interested  parties  on  the  specific  agenda 
topic  to  be  presented  at  this  meeting. 
NHTSA  will  base  its  decisions  about  the 
agenda,  in  part,  on  the  suggestions  it 
receives  by  5:00  p.m.  on  August  31, 
1999.  Before  the  meeting,  NHTSA  will 
publish  a  notice  with  an  agenda  listing 
the  research  and  development  topic  to 
be  discussed.  The  agenda  can  also  be 
obtained  by  calling  or  faxing  the  request 
to  the  telephone  numbers  listed  in  this 
notice,  through  the  E-mail  address  listed 
in  this  notice,  or  from  NHTSA 's  Web 
site  imder  Announcements/Public 
Meetings  at  URL  http:// 
www.nhtsa.dot.gov/nhtsa/announce/ 
meetings/. 

NHTSA  asks  that  the  suggestions  be 
limited  to  three,  in  priority  order,  so 
that  the  presentation  at  the  September 
16, 1999,  meeting  can  be  most  useful  to 
the  audience.  Specific  research  and 
development  topics  are  listed  below. 
Many  of  these  topics  have  been 
discussed  at  previous  meetings. 
Suggestions  for  agenda  topics  are  not 
restricted  to  this  listing,  and  interested 
parties  are  invited  to  suggest  other 
research  and  development  topics  of 
specific  interest  to  their  organizations. 
Additionally,  if  any  interested  parties 
would  like  to  make  a  presentation 
regarding  technical  issues  concerning 
any  of  NHTSA's  research  programs, 
information  concerning  the  proposed 
topic  and  speaker  should  be  submitted 
in  writing  by  5:00  p.m.  on  August  31, 
1999. 

Specific  R&D  topics  are:  Fiscal  Year 
1999  R&D  Research  Efforts, 
International  Harmonized  Research 
Activities  (IHRA),  On-line  tracking  " 
system  for  NHTSA's  research  projects, 
and  Crash  Injury  Research  and 
Engineering  Network  (CIREN). 

Specific  Crashworthiness  R&D  topics 
are: 
Status  of  advemced  air  bag  research  and 

up-to-date  results. 
Demonstration  of  CD  ROM  for  child 

restraint/vehicle  compatibility. 
Preparation  of  new  diunmies  for 

assessment  of  advanced  air  bag 

technology. 
Improved  frontal  crash  protection 

(program  status,  problem 

identification,  offset  testing), 
Upgrade  side  crash  protection, 
Chud  restraint/air  bag  interaction 

(CRABI)  dummy  testing, 
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Head  and  neck  injiuy  research. 
Lower  extremity  injiiry  research,  and 
Thorax  injury  research. 

Specific  Crash  Avoidance  R&D  topics 
are: 

National  Advanced  Driving  Simulator 
(NADS), 

Intelligent  vehicle  initiative  (the  rear- 
end  collision  avoidance  system 
operational  test). 

Drowsy  driver  monitoring, 

Driver  workload  assessment,  and  Lane 
change/meige  collision  avoidance 
system  guidelines. 

Specific  National  Center  for  Statistics 
and  Analysis  (NCSA)  topics  are: 

NCSA  Overview, 

Fatality  Analysis  Reporting  System 

(PARS),  and 
Special  crash  investigation  studies  of  air 

bag  cases. 

Separately,  questions  reguding 
research  projects  that  have  been 
submitted  in  writing  not  later  than  5:00 
p.m.  on  September  3, 1999,  will  be 
answered.  The  summary  minutes  of  the 
meeting,  copies  of  materials  handed  out 
at  the  meeting,  and  answers  to  the 
questions  submitted  for  response  at  the 
meeting  will  be  available  for  public 
inspection  in  the  DOT  Docket  in 
Washington.  DC,  within  3  weeks  after 
the  meeting.  Copies  of  this  material  will 
then  be  available  at  ten  cents  a  page 
upon  request  to  DOT  Docket,  Room  PL- 
401, 400  Seventh  Street.  SW, 
Washington,  DC  20590.  The  DOT 
Docket  is  open  to  the  public  bom  10:00 
a.m.  to  5:00  p.m.  The  summary  minutes, 
handouts,  and  answers  to  the  questions 
will  also  be  available  on  NHTSA's  Web 
site  at  Announcements/Public  Meetings 
at  URL  http://www.nhtsa.dot.gov/nhtsa/ 
announce/meetings/. 

NHTSA  wiU  provide  technical  aids  to 
partidpents  as  necessary,  during  the 
Research  and  Development  Pro-ams 
Meeting.  Thus,  any  person  desiring  the 
assistance  of  "auxiliary  aids"  (e.g.,  sign- 
language  interpreter,  telecommunication 
devices  for  deaf  persons  (TTDs),  readers, 
taped  texts,  braille  materials,  or  large 
print  materials  and/or  a  magnifying 
device),  please  contact  Rita  Gibbons  by 
telephone  on  (202)  366-4862,  by  telefax 
on  (202)  366-5930,  or  by  E-mail  at 
rgibbon80nhtsa.dot.gov  by  5:00  p.m. 
September  7, 1999. 

FOR  FURTHER  MFORMATION  CONTACT:  Rita 
Gibbons,  Staff  Assistant,  GH£ce  of 
Research  and  Development,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Telephone:  (202)  366-4862.  Fax 
niunber:  (202)  366-5930.  E-mail: 
rgibbonsOnhtsa.dot.gov. 


Issued:  August  6, 1999. 

Raymond  P.  Owings, 

Associate  Administrator  for  Research  and 
Development. 

[FR  Doc.  99-20710  Filed  8-10-99;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
National  HiglNvay  Traffic  Safaty 

*  .^■■■■B  !■  ■■[■■I  n  ■■ 

(Doctot  No.  NHTSA-«»-60S2] 

Nottea  Of  Racalpl  Of  PaMtion  fbr 
Dadaion  That  Nonoonionnlng  1996 
Toyota  RAV4  MuW-Purpoaa  Pataangar 
Vahldaa  Ara  ENgMafor  knportalion 

agency:  National  Highway  Traffic 
•Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1996 
Toyota  RAV4  multi-purpose  passenger 
vehicles  (MPVs)  are  eligible  for 
importation. 

SUMMARY:  Tins  document  announces 
receipt  by  the  National  Highway  Traffic 
Safisty  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1996  Toyota 
RAV4  MPVs  that  were  not  originally 
manufactured  to.  comply  with  all 
applicable  Fedwal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  September  10, 1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PLr^Ol,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  MFORMATION: 

Badcground 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufectured  to  conform  to  all 
applicable  Fed»al  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 


originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  imder  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiuers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Recialer. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("Wallace")  (Registered  Importer  90- 
005)  has  petitioned  NHTSA  to  decide 
whether  a  1996  Toyota  RAV4  MPV  that 
was  manufactured  for  European  and 
other  foreign  markets  is  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Wallace  believes  is 
substantially  similar  is  the  1996  Toyota 
RAV4  MPV  that  was  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufecturer, 
Toyota  Motor  Corporation,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  ceitffied  1996 
Toyota  RAV4  MPV  to  its  U.S.  certffied 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  widi  most  Federal  motor 
vehicle  safety  standards. 

Wallace  submitted  information  with 
its  petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1996  Toyota 
RAV4  MPV,  as  originally  maniifectured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  coimterpart,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certffied  1996  Toyota 
RAV4  MPV  is  identical  to  its  U.S. 
certffied  coimterpart  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
•  *  *,  103  Deftvsting  and  Befogging 
Systems,  104  yVindshield  Wiping  and 
Washing  Systems.  105  HydrauUc  Brake 
Systems.  106  Brake  Hoses.  113  Hood 
Latch  Systems,  114  Theft  Protection, 
116  Brake  Fluid.  119  New  Pneumatic 
Tires  for  Vehicles  other  than  Passenger 
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I  Jars,  124  Accelerator  Control  Systems, 
1  Occupant  Protection  in  Interior 
\pact,  202  Head  Restraints,  204 
eenng  Control  Rearward 
splacement,  205  Glazing  Materials, 
6  Door  Locks  and  Door  Retention 
mponents,  207  Seating  Systems.  209 
t  Belt  Assemblies.  210  Seat  Belt 

ssembly  Anchorages.  212  Windshield 
iention,  214  Side  Impact  Protection. 
6  Roof  Crush  Resistance.  219 
'indshield  Zone  Intrusion,  and  302 
ammability  of  Interior  Materials. 

I  Petitioner  also  contends  that  the 

vehicles  are  capable  of  being  readily 
I  iltered  to  meet  the  following  standards, 

^  the  manner  indicated:  « 

Standard  No.  101  Controls  and 
isplays:  (a)  inscription  of  the  word 
rake"  on  the  brake  failure  indicator 

p  leus;  (b)  replaceuiuut  of  the 
eedometer/odometer  with  a  unit 

^ibrated  in  miles  per  hour. 
Standard  No.  108  Lamps,  Reflective 

'devices  and  Associated  Equipment:  (a) 

tstallation  of  U.S. -model  headlamp 
semblies;  (b)  installation  of  U.S.- 
odel  rear  sidemarker  assemblies;  (c) 
Installation  of  a  high  mounted  stop 

^p. 

Standard  No.  Ill  Rearview Mirror: 
\  iscription  of  the  required  warning 
itatement  in  the  passenger  side  rearview 
mirror. 

J  Standard  No.  120  Tire  Selection  and 
iims  for  Motor  Vehicles  other  than 
^fOsscnger  Cars:  installation  of  a  tire 
.^formation  placard. 
Standard  No.  208  Occupant  Crash 

tection:  (a)  installation  of  a  seat  belt 
aming  lamp  and  buzzer;  (b) 
placement  of  the  driver's  and 
senger's  side  air  bags  and  knee 
Isters  with  U.S.-model  components 
vehicles  that  are  not  already  so 
uipped.  The  petitioner  states  that  the 
hide  is  equipped  with  Type  2  seat 
Its  at  the  front  and  rear  outboard 
ating  positions. 
,,301    Fuel  System  Integrity: 
nstallation  of  a  rollover  valve  in  the 
liel  tank  vent  line  between  the  fuel  tank 
md  the  evaporative  emissions 
i}llection  canister. 

I  Additionally,  the  petitioner  states  that 
J.S.-model  components  must  be  added 
; )  the  non-U.S.  certified  1996  Toyota 
•  AV4  MPV  so  that  it  complies  with  the 
:  umper  Standard  found  in  49  CFR  Part 

iei. 

The  petitioner  also  states  that  a 
V  ehicle  identification  number  plate 
[  lust  be  affixed  to  the  vehicles  to  meet 
t^e  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
i  iibmit  comments  on  the  petition 
I  escribed  above.  Comments  should  refer 
t }  the  docket  number  and  be  submitted 
t ):  Docket  Management,  Room  PL-401, 


400  Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
wiU  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 
Marilynne  Jacobs, 

Director,  Office  of  Veiiicie  Safety  Compliance. 
(FR  Doc.  99-20733  Filed  8-10-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-6  (Sub-No.  384X)] 

The  Burlin0on  Northern  and  Santa  Fe 
Railway  Company— Abandonment 
Exemption — in  Minnehaha  County,  SO 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  filed  a 
notice  of  exemption  under  49  CFR  part 
1152  Subpart  ¥— Exempt 
Abandonments  to  abandon  a  2.98-mile 
line  of  its  railroad  between  milepost 
147.15  and  milepost  150.13  near  Sioux 
Falls,  in  Minnehaha  Coimty,  SD.  The 
line  traverses  United  States  Postal 
Service  Zip  Code  57105. 

BNSF  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  to  be  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 


(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  September  10,  1999,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  imder  49  CFR 
1152.29  must  be  filed  by  August  23, 
1999.  Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  August  31, 
1999,  with:  Surface  Transportation 
Board,  Office  of  Qie  Secretary,  Case 
Control  Unit,  1925  K  Street.  NW. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Sarah  Whitley  Bailiff, 
Senior  General  Attorney,  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company,  3107  Lou  Menk 
Drive,  Fort  Worth,  TX  76131-2830. 

ff  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

BMSF  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  16, 1999. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA.  at  (202)  565-1545.  Comments  on 
enviroiunental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Piirsuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  BNSF  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
ofSenice  Rail  Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

-  Each  offer  of  financial  assistance  must  be 
accompanied  bv  the  filing  fee,  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(f)(25). 
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granted  and  fully  abandoned  the  line.  If 
ccmsununation  has  not  been  effected  by 
BNSF's  filing  of  a  notice  of 
consummation  by  August  11,  2000,  and 
there  are  no  legal  or  regiilatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  ova  website  at 
"WWW.STB.D0T.GOV." 

By  the  Board,  David  M.  Konsdmik. 
Director,  Office  of  Proceedings. 

Decided:  August  4, 1999. 
Venion  A.  Williaos, 
Secretary. 

[FR  Doc.  99-20565  Filed  8-10-99;  8:45  Am] 
■UMQ  CODE  4*1  S-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Sarvte* 

Propossd  CoUscUon;  Commsnt 
ns<|usst  U.8.  Customs  Dsclsralion 
(Customs  Fbrm  6059B) 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  efibrt 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration,  "niis  request  for 
comment  is  being  made  pursuant  to  the 
PaperworiL  Reduction  Act  of  1995 
(Public  Uw  104-13;  44  U.S.C. 
3505(cK2)). 

DATES:  Written  comments  should  be 
received  on  or  before  October  12, 1999, 
to  be  assured  of  consideration. 
ADDRESS:  Direct  all  Mrritten  comments  to 
U.S.  Customs  Service,  Information 
Services  Group.  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20229. 

FOR  njRTHER  ■ronMATWW  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Sovice.  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW, 
Washington.  DC  20229.  Tel.  (202)  927- 
1426. 

SUPPLOmiTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperworii 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  perfromance  of  the 
agency,  including  whether  the 


information  shall  have  practical  utility; 
(b)  the  accwacy  of  the  agency's 
estimates  of  the  burdoi  of  the  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUected;  (d)  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operations, 
maintraiance,  and  purchase  of  services 
to  provide  information.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  U.S.  Customs  Declaration. 

OMB  Number:  1515-0041. 

Form  Number:  Customs  Form  6059B. 

Abstract:  The  U.S.  Customs 
Declaration,  Ciistoms  Form  6059B, 
facilitates  the  clearance  of  persons  and 
their  goods  arriving  in  the  territory  on 
the  U.S.  by  requiring  basic  information 
necessary  to  determine  Customs 
exception  status  and  if  any  duties  of 
taxes  are  due.  The  form  is  also  used  for 
the  enforcement  of  Customs  and  other 
agencies  laws  and  regulations. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals,  travelers. 

Estimated  Number  of  Respondents: 
42.000.000. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2.100.000. 

Estimated  Total  Aimualized  Cost  on 
the  Public:  W A. 

Dated:  August  5. 1999. 
;.  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 

Services  Branch. 

[FR  Doc.  99-20609  Filed  8-10-99;  8:45  am] 

BHJJNQ  CODE  4SaO-01-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Ssrvics 

Propossd  CoUsctton;  Commsnt 
RsQusst;  AppHcstton  for  WHhdraMfSl  of 
Bondsd  Stofss  FOr  Fishing  Vssssis 
snd  Csrtmcalton  of  Uss 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Application 
for  Withdrawal  of  Bonded  Stores  For 
Fishing  Vessels  and  Certification  of  Use. 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  October  12, 1999, 
to  be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
•U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue.  NW.  Washington. 
D.C.  20229. 

FOR  FURTHER  VIFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  virays  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  coUection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
dociunent  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Application  for  Withdrawal  of 
Bonded  Stores  For  Fishing  Vessels  and 
Certification  of  Use. 

OMB  Number:  1515-0032. 

Form  Number:  Customs  Form  5125. 

Abstract:  The  Customs  Form  5125  is 
used  for  the  withdrawal  and  lading  of 
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boi  t<  led  merchandise  (especially 
alcobolic  beverages)  for  use  on  board 
fishing  vessels  and  foreign  or  domestic 
ves|aels  involved  in  international  trade. 
Th^lform  also  certifies  the  use:  total 
consumption  or  partial  consumption 
with  secure  storage  for  use  on  next 
voyage. 

Murent  Actions:  There  are  no  changes 
to  vie  information  collection.  This 
sulitiission  is  being  submitted  to  extend 
the[0xpiration  date. 

ye  of  Review:  Extension  (without 
|e). 

jected  Public:  Businesses. 
^^timated  Number  of  Respondents: 
500 
2  '^timated  Time  Per  Respondent:  5 
tes. 

timated  Total  Annucd  Burden 
42. 
$ktimated  Total  Annualized  Cost  on 
blic:  $504.00. 

ed:  August  5, 1999. 
J.  ^^ar  Nichob, 
Agihcy  Clearance  Officer,  Infonnation 
Seiyfces  Branch. 
(FR  Doc.  99-20610  Filed  8-10-99;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Ofite  of  Thrift  Supervision 

Supmiasion  for  OMB  Revtawr; 
Cofi(iment  Request 

Auljist  4. 1999. 

The  Office  of  Thrift  Supervision 
(OTB)  has  submitted  the  following 
public  information  collection 
rec|4irement(s)  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Redjaction  Act  of  1995,  Pub.  L.  104-13. 
Int^t^sted  persons  may  obtain  copies  of 
the  8ubmission(s)  by  calling  the  OTS 
Cla^rance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  fisted  and  to  the  OTS 
CW^rance  Officer,  Office  of  Thrift 
Subtervision,  1700  G  Street,  NW, 
Wi^hington,  DC  20552. 
DATES:  Submit  written  comments  on  or 
bejjcire  September  10, 1999. 

HB  Number:  155tM)087. 

<rm  Number:  Not  AppUcable. 
e  of  Review:  regular. 

tie:  Measurement  Survey — 
tion  Standards. 

'scription:  This  information 
collection  is  a  key  element  in  the  OTS' 
activities  imder  the  National 
Performance  Review.  The  OTS  must 
obtain  feedback  bova.  the  thrift . 
insititutions  it  regulates  to  properly 
evaluate  the  effectiveness  of  our 
examination  process  and  agency 
coicmunications.  This  information 


collection  is  needed  to:  (a)  Provide  this 
feedback  on  the  content  and  conduct  of 
OTS  examinations;  (b)  encourage  and 
facilitate  thrift  input;  and  (c)  promote 
OTS/thrift  commimications. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Recordkeepers: 
1302. 

Estimated  Burden  Hours  Per 
Recordkeepers:  0.25  hours. 

Frequency  of  Response:  Once  for  each 
examination. 

Estimated  Total  Recordkeeping 
Burden:  325  hours. 
'.     Clearance  Officer:  Mary  Rawlings- 
Milton,  (202)  906-6028,  Office  of  Thrift 
Supervision,  1700  Street,  NW, 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 
John  E.  Werner, 

Director,  Infonnation  &■  Management 
Services. 

(PR  Doc.  99-20647  Filed  8-10-99;  8:45  am) 

aiLUNG  COOE  672(»-01-M 


DEPARTMENT  OF  THE  TREASUttY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
ComnMnt  Requost 

August  4,  1999. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  PubUc  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 
DATES:  Submit  written  comments  on  or 
before  September  10, 1999. 

OMB  Number:  1 550-0066. 

Form  Number:  OTS  Form  1499,  also 
known  as  Form  DV. 

Type  of  Review:  Extension. 

Title:  Voluntary  Dissolution. 

Description:  12  CFR  Section  546.4  sets 
forth  the  requirement  for  the  submission 
of  a  statement  of  reasons  and  a  plan  of 
dissolution.  The  submission  of  this 
documentation  provides  the  basis  for 
the  OTS  to  determine  whether  the 
dissolution  will  be  in  the  best  interests 
of  all  concerned,  including  insined 
depositors  and  all  other  parties  affected 
by  such  action. 


Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Recordkeepers: 
1. 

Estimated  Burden  Hours  Per 
Recordkeeper:  239  hours. 

Frequency  of  Response:  Once  per 
submission. 

Estimated  Total  Recordkeeping 
Burden:  239  hours. 

Clearance  Officer:  Mary  Rawlings- 
Milton,  (202)  906-6028,  Office  of  Thrift 
Supervision,  1700  Street,  NW, 
Washington.  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 
John  E.  Werner, 

Director,  Information  Sr  Management 
Services. 

(FR  Doc.  99-20648  Filed  8-10-99:  8:45  am) 
BVXMG  COOE  «73O-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS^ 

[OMB  Control  No.  2900-0028] 

Proposed  Infomwtion  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Office  of  Information  and 
Technology,  Department  of  Veterans 
Afhirs. 
action:  Notice. 

SUMMARY:  The  Office  of  Information  and 
Technology  (IT),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
infonnation,  including  each  proposed 
Reinstatement,  without  change,  of  a  •« 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  needed  from 
veteran  service  organizations  requesting 
to  be  placed  on  the  mailing  lists  for 
specific  VA  publications. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  12, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Barbara  Epps  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0028"  in 
any  correspondence. 
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FOR  FURTHER  MFORMATION  CONTACT: 
BariMia  Epps  at  (202)  273-8013  or  FAX 
(202)  273-5981. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C..  3501-3520),  Federal  agencies 
must  obtain  approval  firom  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  IT  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  IT's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  ITs  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Mrays  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information . 
technology. 

Title:  Application  of  Service 
Representative  for  Placement  on  Mailing 
List.  VA  Form  3215. 

OMB  Control  Number:  2900-0028. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  coUection  for  which  approval 
has  expired. 

Abstract:  VA  operates  an  outreach 
services  program  to  ensure  veterans  and 
beneficiaries  have  information  about 
benefits  and  services  to  which  they  may 
be  entitled.  To  support  the  program,  VA 
distributes  copies  of  publications  to 
veterans  service  organizations 
representatives.  The  information 
collected  on  VA  Form  3215  is  used  to 
process  a  request  firom  a  service 
organization  to  be  placed  on  the  mailing 
list  for  specific  VA  publications. 

Abated  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  25  hours. 
Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
150. 

Dated:  July  2. 1999. 

By  Direction  of  the  Secretary. 
Donald  L.  Neilaon, 

Director,  Information  Management  Service. 
(FR  Doc.  99-20724  Filed  8-10-99;  8:45  am] 
MJJNQ  OOOE  Mlft-OI-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0108] 

Propoeed  Infornwtlon  Collection 
Activity:  Propoeed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  coUection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  to  determine 
eligibility  for  income-based  benefits 
programs. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  12, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0108"  in 
any  correspondence.    • 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPI.EMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Uw  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  ii^ormation  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
biutlen  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 


ways  to  minimize  the  biuden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Report  of  Income  firom  Property 
or  Business.  VA  Form  21-4185. 

OMB  Control  Number:  2900-0108. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  to  derive 
net  income  from  property  or  business. 
The  information  is  used  to  determine 
whether  the  beneficiary  is  eligible  for 
VA  benefits  and,  if  eligibility  exists,  to 
determine  the  proper  rate  of  benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Armual  Burden:  29,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
59.000. 

Dated:  July  9, 1999. 
By  Direction  of  the  Secretary. 
Sandra  Mclntyre. 

Management  and  Program,  Analyst, 
Information  Management  Service. 
[FR  Doc.  99-20725  Filed  8-10-99;  8:45  am) 
MUJNQ  CODE  saao-oi-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0024] 

Agency  Informetlon  Collection 
AdhrWee  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  September  10, 1999. 
FOR  FURTHER  MFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  James  Good, 
Information  Management  Service 
(045A4).  Department  of  Veterans 
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,  810  Vermont  Avenue,  NW, 
gton,  DC  20420,  (202)  273-8001 
(202)  273-5981.  Please  refer  to 
Control  No.  2900-0024." 

FARY  information: 
:  Insurance  Deduction 
Authorization,  VA  Form  29-888. 

'  Control  Number:  2900-0024. 
of  Review:  Extension  of  a 
itly  approved  collection. 
ict:  The  form  is  used  by  the 
insiioed  to  authorize  VA  to  make    ■ 
dediiptions  from  benefit  payments  to 
pay  bremiums,  loans  and/or  liens  on 
his/her  insurance  contract.  The 
infortnation  requested  is  used  by  VA  to 
process  the  insured's  request. 

Afi  agency  may  hot  conduct  or 
spo^or.  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unl09s  it  displays  a  currently  valid  OMB 
cental  number.  The  Federal  Register 
Not^4e  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
18, 1099  at  page  13471. 

Attected  Public:  Individuals  or 
Households. 
Emmated  Annual  Burden:  622  hours. 
B^pmated  Average  Burden  Per 
indent:  10  minutes. 
juency  of  Response:  Generally  one 


lated  Number  of  Respondents: 
3.7^1 

S^tid  comments  and 
recq^imendations  concerning  any 
asp^  of  the  information  collection  to 
VAJWOMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branbh,  New  Executive  Office  Building, 
Roo^  10235,  Washington,  DC  20503 
(20^1  395-4650.  Please  refer  to  "OMB 
ConKrol  No.  2900-0024"  in  any 
coni^pondence. 

Dated:  July  12, 1999. 

B]  Direction  of  the  Secretary. 
San4ra  S.  Mclntyre, 
A4aiii^ment  and  Program  Analyst, 
Infomation  Management  Service. 
(FR  poc.  99-20726  Filed  8-10-99;  8:45  am] 
I  CODE  n20-01-P 


lENT  OF  VETERANS 


Control  No.  2900-0047] 


Ag^^ey  Information  Collection 
Ac^IUm  UndM-  OMB  Ftovlmv 

AGBk^Y:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Afi^. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Papl^ork  Reduction  Act  (PR/V)  of  1995 


(44  U.S.C,  3501  et  seq.),  this  notice 
annotmces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  acttial  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  September  10, 1999. 

FOR  FURTHER  MFOfWATION  OR  A  COPY  OF 
THE  SUDMBOION  CONTACT:  James  Good. 
Information  Management  Service 
(045  A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avoiue,  NW, 
WaRhington,  DC  20420,  (202)  273-8001 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0047." 

SUPPlfMBITARY  INFORMATION: 

Title:  Financial  Statement,  VA  Form 
26-6807. 

OMB  Control  Number:  2900-0047. 

Type  of  Review:  Extension  of  a 
currently  approved  collectioiL 

Abstract:  This  form  is  used  primarily 
by  purchasers  assuming  a  veteran's 
home  loan  in  release  of  liabiUty  cases 
authorized  by  38  U.S.C.  3714  and  by 
veteran-ptuchasers  seeking  substitution 
of  entitlement  by  38  U.S.C.  3702(b)(2). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
luiless  it  displays  a  currently  vaUd  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  29, 1999  at  page  4745. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  30.000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
40,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt, 
OMB  Human  Resoiut:es  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0047"  in  any 
correspondence. 

Dated:  July  9. 1999. 


By  direction  of  the  Secretary. 
Sandra  S.  Mclntyre, 
Management  and  Program  Analyst, 
Information  Management  Service. 
[FR  Doc.  99-20727  Filed  8-10-99;  8:45  am] 
BUJNQCOOE  nZO-OI-P 


DEPARTMEHT  OF  VETERANS 
AFFAIRS 

(OMB  Control  No.  2900-01  iq 

AQancy  InfofiraUon  CoHactton 
AcUvRlaa  Uniter  OMB  RMiMV 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument 
DATES:  Comments  must  be  submitted  on 
or  before  September  10. 1999. 
FOR  HIRTHBt  MPORMATKM  OR  A  COPY  OF 
THE  SUBMBSKM  CONTACT:  James  Good. 
Information  Management  Service 
(045A4).  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW. 
Washington.  DC  20420.  (202)  2  73-8001 
or  FAX  (202)  273-5981.  Please  r^jfer  to 
"OMB  Control  No.  2900-0116.' 
SUPPt-EMENTARY  MPORMATKM: 

rit^e:  Notice  to  Department  of 
Veterans  AfEairs  of  Veteran  or 
Beneficiary  Incarcerated  in  Penal 
Institution,  VA  Form  21-4193. 

OMB  Control  Number:  2900-0116. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  This  form  is  used  by  penal 
institutions  to  furnish  information  to 
VA  regional  offices  about  incarcerated 
VA  beneficiaries. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  ntunber.  The  Fedn'al  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  23. 1998  at  page  71194. 

Affected  Public:  Individuals  or 
Households,  Federal  Government,  State. 
Local  or  Tribal  Government. 

Estimated  Annual  Burden:  416  hours. 
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Estimated  Avnage  Burden  Per 
Bespondent:  15  minutes. 

Frequency  ofBesponee:  Generally  one 
tkae. 

Estimated  Number  of  Respondents: 
1,664. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
0MB  Human  Resources  and  Housing 
Brandl,  New  Executive  Office  Building, 
Room  10235.  Washington.  DC  20503 
(202)  39fr-4650.  Please  lefar  to  "OMB 
Control  No.  2900-0116"  in  any 
correspondence. 

Dated:  July  9. 1999. 

By  dinction  of  the  Secretary. 
Sainlia  S.  Mcintyiv, 
Atanagement  and  Program  Analyst, 
Information  Management  Service. 
[FR  Doc.  99-20728  Filed  8-10-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-«4042:  FRL  6066-8] 

CBncelltlon  of  Peetlcldoi  for  Mon 
I'lyiiNni  or  i  wv  negMiimoii 


AOBWY:  Environmental  Protection 
Agency  (EPA), 
action:  Notice. 


t:  Since  the  amendments  of 
October,  1988,  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
has  required  payment  of  an  annual 
maintenance  fee  to  keep  pesticide 
registrations  in  effect.  The  fee  due  last 
January  15  has  gone  unpaid  for  about 
1,003  registrations.  Section  4(i)(5)(D)  of 
FIFRA  provides  that  the  Administrator 
may  cancel  these  registrations  by  order 
and  without  a  hearing;  orders  to  cancel 
all  1,003  of  these  registrations  have  been 
issued  within  the  past  few  days. 
FOR  FimTNER  MFORMATION  CONTACT:  For 
further  information  on  the  maintenance 
fee  program  in  general,  contact  by  mail: 
John  Jamula.  Office  of  Pesticide 
Prognms  (H7564C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  niunber  and  e-mail  address: 
Rm.  226,  Crystal  Mall  No.  2, 1921 
Jeffarson  Davis  Highway  South, 
Arlington,  VA  22202,  (703)  305-6426;  e- 
mail:  |amula.john9epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  InqMntant  Infonnation 

A.  Does  this  apply  to  me 

You  may  be  potentially  affected  by 
this  notice  if  you  are  an  EPA  registrant 
with  any  approved  product 
registration(s).  Although  this  action  may 
be  of  particular  interest  to  persons  who 

Cduce  or  use  pesticides,  the  Agency 
not  attempted  to  describe  all  the 
specific  entities  that  may  be  afiiected  by 
this  action.  If  you  have  any  questions 
regarding  the  infonnation  in  ibis  notice, 
consult  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT 
section. 

B.  How  can  I  get  additional  infonnation 
or  copies  of  support  documents 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
various  support  documents  are  available 
from  the  H»A  Home  Page  at  the  Federal 
Register-Environmental  Documents 
entry  for  this  dociunent  imder  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

2.  In  person.  The  official  record  for 
this  notice,  as  well  as  the  public 
version,  has  been  established  under 


docket  control  number  (OPP-64042], 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
is  available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  from  8:30  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

n.  Introduction 

Section  4(i)(5)  of  FIFRA  as  amended 
in  October,  1988,  and  again  in 
December,  1991,  requires  that  all 
pesticide  registrants  pay  an  annual 
registration  maintenance  fee,  due  by 
January  15  of  each  year,  to  keep  their 
registrations  in  effect.  This  requirement 
applies  to  all  registrations  granted  under 
section  3  as  well  as  those  granted  under 
section  24(c)  to  meet  special  local 
needs.  Registrations  for  which  the  fee  is 
not  paid  are  subject  to  canceUation  by 
order  and  without  a  hearing. 

The  1990,  Farm  Bill  amended  FIFRA 
to  allow  the  Administrator  to  reduce  or 
waive  maintenance  fees  for  minor 
agricultural  use  pesticides  when  she 
determines  that  the  fee  would  be  likely 
to  cause  significant  impact  on  the 
availability  of  the  pesticide  for  the  use. 
The  Agency  has  waived  the  fee  for  99 
minor  agricultural  use  registrations  at 
the  request  of  the  registrants. 

In  late  November,  1998,  all  holders  of 
either  section  3  registrations  or  secrtion 
24(c)  registrations  were  sent  lists  of  their 
active  registrations,  along  with  forms 
and  instructions  for  responding.  They 
were  asked  to  identify  which  of  their 
registrations  they  wished  to  maintain  in 
effect,  and  to  calculate  and  remit  the 
appropriate  maintenance  fees.  Most 
responses  were  received  by  the  statutory 
deadline  of  January  15.  A  notice  of 
intent  to  cancel  was  sent  in  mid- 
February  to  companies  who  did  not 
respond  and  to  companies  who 
responded,  but  paid  for  less  than  all  of 
their  registrations.  Late  payments  of  the 
fees  were  accepted  until  May  15,  when 
the  actual  process  of  cancellation  was 
begun. 

Since  mailing  the  notices,  EPA  has 
maintained  a  toll-fi«e  inquiry  number 
through  which  the  questions  of  affected 
registrants  have  been  answered. 

Maintenance  fees  have  been  paid  for 
about  16,343  section  3  registrations,  or 
about  95%  of  the  registrations  on  file  in 
November.  Fees  have  been  paid  for 
about  2,484  section  24(c)  registrations, 
or  about  86%  of  the  total  on  file  in 
November.  Cancellations  for  non- 
payment of  the  maintenance  fee  affect 


about  672  section  3  registrations  and 
about  331  section  24(c)  registrations. 

The  cancellation  orders  generally 
permit  registrants  to  continue  to  sell  and 
distribute  existing  stocks  of  the  canceled 
products  until  the  due  date  for  the  next 
annual  registration  maintenance  fee, 
January  15,  2000.  Existing  stocks 
already  in  the  hands  of  dealers  or  users, 
however,  can  generally  be  distributed, 
sold  or  used  legally  until  they  are 
exhausted.  Existing  stocks  are  defined 
as  those  stocks  of  a  registered  pesticide 
product  which  are  currently  in  the  U.S. 
and  which  have  been  packaged,  labeled 
and  released  for  shipment  prior  to  the 
effective  date  of  the  action. 

The  exceptions  to  these  general  rules 
are  cases  where  more  stringent 
restrictions  on  sale,  distribution,  or  use 
of  the  products  have  already  been 
imposed,  through  Special  Reviews  or 
other  Agency  actions.  Hiese  general 
provisions  for  disposition  of  stocks 
should  serve  in  most  cases  to  cushion 
the  impact  of  these  cancellations  while 
the  market  adjusts. 

m.  Listing  of  Registrations  Canceled  for 
Non-Pajrment 

Table  1,  lists  all  of  the  section  24(c) 
registrations,  and  Table  2,  lists  all  of  the 
section  3  registrations  which  were 
canceled  for  non-payment  of  the  1998 
maintenance  fee.  These  registrations 
have  been  canceled  by  order  and 
without  hearing.  Cancellation  orders 
were  sent  to  affected  registrants  via 
certified  mail  in  the  past  several  days. 
It  is  Agency  policy  to  rescind 
cancellation  of  any  particular 
registration  only  if  the  cancellation 
resulted  from  Agency  error. 

Table  1— Section  24(c)  Registra- 
tions Canceled  for  non-payment 
OF  THE  1999  Maintenance  Fee 


SLN  No. 

Product  Name 

AL-95-X)003 

Dual  Herbicide 

AL-95-0004 

Dual  BE  Herbicide 

AL-98-^XX)5 

Aquathol  Super  K 
Granular  Aquatic 
Herbictde 

AL-98-0006 

AbourxJ  Fungicide 

AR-88-0006 

Triumph  4E  Insec- 
ticide 

AR-95-0003 

Command  4EC 
Herbicide 

AR-95-0009 

Starfire  Herbicide 

.      AR-97-0006 

Dimilin  25W  for 
Cotton/Soybean 

AR-9e-0004 

Abound  Fungicide 

AZ-83-0004 

Dimethogon  267 
EC 

Federal  Register /Vol.  64,  No.  154 /Wednesday,  August 

11,  1999 /Notices 

43821 

Ta 

LE  1— Section  24(c)  Registra- 

Table  1— Section  24(c)  Registra- 

Table 1— Section  24(c)  Registra- 

ONS Canceled  for  non-payment 

tions  Canceled  for  non-payment 

tions  CAfgCELED  FOR  NON-PAYMENT 

1 

F  THE  1999  Maintenance  Fee— 

OF  THE  1999  Maintenance  Fee— 

OF  THE  1999  Maintenance  Fee— 

ontinued 

Continued 

Continued 

SLN  No. 

Product  Name 

SLN  No. 

Product  Name 

SLN  No. 

Product  Name 

AZ-83-0005 

Dual  8E  Herbicide 

co-«a-ooi3 

Drexel  Cart>aryt  4L 

ID-86-O016 

Dimethoate  2.67 

AZ-88-0002 

De-Fend  E-267 

CO-95-0001 

Comite  II 

EC 

Diinethoate  Sys- 
temic Insecticide 

CO-98-0005 
ro-Qft-onofi 

Dual  Herbicide 
Dual  II  Herbicide 

lt>-88-O008 
ID-91-0018 

Kumulus  S 
Zinc  PhospNde 

AZ-88-0003 

Dimethoate  267 

WW    UO    \AJv\J 

Concentrate  for 

EC 

CO-98-0007 

Dual  8E  Herbicide 

- 

Muskrat  and  Nu- 

AZ-94-0001 

Prefar  4-E  Heibi- 

DE-94-0003 

Dual  Herbicide 

tria 

ode 

DE-94-0004 

Dual  8E  Herbicide 

ID-95-0005 

Furadan  CR-10 

AZ-95-0007 

Telonell 

DE-98-0003 

AtKXjnd  Fungicide 

l[>-96-0011 

Diva  FungickJe 

-AZ-97-0001 

Treflan  H.F.P. 

FL-88-0001 

Malathion  ULY 

ID-9&-0008 

Clarity  HertMcide- 

CA-77-0053 

KelthaneMF 

FL-88-0021 

Triumph  4E  Insec- 

|D-98-0009 

Jms  Stylet-Oil 

CA-77-0136 

Niagara  Furadan  5 

ticide 

IL-88-^X)06 

De-Fend  E-267 

Granules  Insecti- 

FL-88-0023 

Sodium  Hypo- 

Dimethoate Sys- 

cide 

chlorite  Solution 

temic  InsectickJe 

CA-79-0139 

Guthion  35%  Wet- 
table  Powder 

FL-e8-0029 

Enquik 

IL-93-0001 

POradan  4F 

Crop  Insecticide 

FL-89-0030 

llloxan  SEC  Herbi- 

IL-97-0003 

Topsin  M  WS6 

CA-79-0149 

Guthion  35%  Wet- 

cide 

IN-89-0005 

CarzoISP 

table  Powder 

FL-90-0004 

Enquik 

KS-97-0002 

Dual  II  Herbicide 

(PVA) 

FL-93-0001 

Dual  BE  Herbicide 

KY-94-0003 

Dual  Herbickie 

CA-61-0089 

Dupont  Lorox 
Weed  Killer  WP 

FL-93-0011 

Methyl  Bromide 
99.5% 

KY-94-0004 

Dual  BE  Herbickto 

CA-82-0034 

Red-Top  Golden- 
Dew  (fungicide 
and  Insecticide) 

FL-95-0006 
FL-96-0012 

Gibgro  4LS 
Enquik 

KY-95-0003 
KY-95-0004 

Dual  Herbk:ide 
Dual  8E  Heibicxte 

CA-82-0042 

Dupont  Lorox  DF 

FL-97-0013 

Atxxjnd  Fungicide 

KY-96-0001 

Ziram  76DF  Fun- 
gickJe 

Weed  Killer 

GA-90-0006 

llloxan  SEC  Herbi- 

KY-96-0004 

Command  4EC 

CA-82-0095 

Funglnex  Emulsi- 

cide 

Herbickie 

fiable  Con- 
centrate 

GA-95-0003 
GA-95-0004 

Dual  Herbicide 
Dual  BE  Herbicide 

KY-97-0001 

Authority  75  Df 
Herbicide 

CA-85-0059 

Niagara  Furadan  4 
Fiowable 

GA-96-0006 

RkJomil  Copper 

LA-B8-O005 

Dual  8E  Herbickie 

CA-88-0020 

Monitor  4 

GA-97-0001 

70W 
Authority  75  Df 

LA-88-0013 

Triumph  4E  Insec- 
ticide 

CA-88-0025 

CarzoISP 

Herbicide 

LA-93-0004 

Dithane  F-45  Ag., 

CA-88-0029 

Kelthane  35  Agri- 
cultural Miticide 

GA-98-0004 

At>ound  Fungicide 

Fungkade 

HI-90-0005 

Goal  1 .6e  Herbi- 

LA-93-^)005 

Dithane  DF  Ag., 

CA-90-0003 

Gnatrol  -  AS 

cide 

Fungicide 

CA-90-0021 

Guttiion  2S 

HI-92-0009 

Drexel  Sulfur  90W 

LA-93-0006 

Command  4  EC 

CA-91-0002 

Clean  Crop 
Prometryne  SOW 

HI-92-0010 

Drexel  Sulfur  90W 

LA-93-0007 

llksxan  Herbicide 

Herbicide 

HI-93-0001 

Banvel  Herbickie 

LA-9S-0008 

Dupont  Karmex  Df 

CA-92-0012 

Captan  50  Wet- 

HI-93-0007 

Thiolux  Dry 

Herbicide 

- 

CA-92-0020 

\atAe  Fungicide 
Vectobac-12AS 

Ftowable 
Micronised  Sul- 
fur 

LA-95-0006 
LA-9&-0015 

Dual  BE  Herbickie 
Starfire  Herbkiide 

CA-92-0021 

Rally  40W  Agricul- 
tural Fungicide 

HI-93-0008 

Thk)lux  Dry 
Fiowable 

LA-96-000B 

Florida  Mosquito 
Larviclde 

In  Water  Soluble 

Micronised  Sul- 

LA-96-0009 

Gramoxone  Extra 

Pouch 

fur 

Herbickie 

CA-93-0010 

Pounce  3.2  EC  In- 

HI-94-0005 

Roundup  Herbicide 

MA-83-0005 

Geigy  Diazinon 

CA-93-0017 

secticide 

Prokil  Diazinon  4 
EC 

IA-88-0004 

Triumph  4e  Insecti- 
cide 

14g  (14.3% 
Granular)  Insec- 
tk:ide 

CA-96-0014 

Dl  -  Syston  8 

ID-80-0021 

Guthion  50%  Wet- 
table  Powder 

MA-95-0003 

Dual  Herbk;ide 

CA-97-0020 

Dimilin  25W  for 

Crop  Insecticide 

MA-95-0004 

Dual  BE  Herbk^kle 

Cotton/soyt)eein 

ID-80-0047 

Ded-Weed  Sutv- 

ME-91-0004 

Gowan  Azinphos- 

CA-98-0005 

Logic  Fire  Ant  Bait 

» 

Amine 

- 

M2EC 
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SLNNo. 

Product  Name 

SLN  No. 

Product  Name 

SLN  No. 

Product  Name 

1 

ME-91-0008 

Ketthane  35  Agri- 

MT-94-0004 

Dimethogon  267 

NM-60-0001 

Du  Pont  Sinbar 

cultural  Miticide 

EC 

Terbacil  Weed                ^H 

ME-92-0004 

Diazinon  500-AG 

MT-96-0003 

Clarity  Herbicide 

^H 

ME-92-0005 

Dtazinon  500-AG 

MT-98-0004 

Clarity  Herbicide 

NM-82-0001 

Ded-Weed  Sulv-                ^H 
Amine                            ^^^| 

ME-96-0002 

Devrinol50-DF 
Selective  Hertii- 

NC-8a-0007 

Triumph  4E  Insec- 
ticide 

NM-85-0004 

Dual  BE  Herbicide              ^H 

ctde 

NC-68-0006 

CarzoISP 

NM-86-0004 

Dual  8E  Herbicide               ^H 

MI-91-0007 

Imidan  50-WP  Ag- 
ricultural Insecti- 
cide 

NC-89-0002 

Triumph  4e  Insecti- 
cide 

NV-80-0014 
NV-83-0007 

Red-Top  Superior              ^^M 
Spray  Oil                        ^^M 

Ded-Weed  Sulv                  ^H 

MI-91-0008 

Tri-Lux  II 

NC-91-0002 

Dursban  Turf  In- 

Herbicide                       ^H 

MI-95-0005 

Antifouling 
Dual  8E  Herbicide 

NC-91-0013 

secticide 
Kleen-Tac  85 

NV-68-0001 

Dimettiogon  267                 ^^| 

^1 

MI-95-0006 

Dual  Herbicide 

NC-92-0004 

Dual  Herbicide 

NV-90-0005 

Wilbur-Ellis                         ^H 

MN-91-0001 

Furadan  CR  10 

NC-92-0005 

Dual  BE  Herbicide 

Dimethoate  267              ^^M 

MN-93-0003 

Stampede  60  EOF 

NC-96-0001 

Dual  Herbicide 

N\/-92-0005 

10%  Strychnine                   ^^M 

Alknlniri  Pacta                       ^^^H 

MN-96-0004 

Diva  Fungicide 

NC-9fr-0002 

Dual  8E  Herbicide 

NV-97-0003 

Dual  BE  Herbicide               ^| 

MN-98-0002 

Aquathol  Super  K 
Granular  Aquatic 

NC-96-0004 
NC-97-0001 

Gibgro  4LS 
Authority  75  Df 

NY-90-0001 

Dual  BE  Herbicide               ^H 

Hert)icide 

Herbicide 

NY-93-0005 

Express  Herbicide              ^^M 

MN-98-0004 

Clarity  Herbicide 

NC-96-0002 

Aquathol  Super  K 

NY-97-O003 

Dual  BE  Herisicide               ^H 

MO-80-0023 

Ded-Weed  Sulv- 

Granular  Aquatic 

NY-97-0007 

Pyramite                            ^^M 

Amine 

Herbicide 

OH-61-0017 

Guthion  50%  Wet-               ^| 

MO-89-0003 

Triumph  4E  Insec- 

NC-96-0003 

Abound  Fungicide 

table  Powder                  ^H 

ticide 

ND-80-0010 

Oed-Weed  Sulv- 

Crop  Insecticide               ^^M 

MO-9S-0007 

Resource  Hert)i- 

Amine 

OH-81-0018 

Guthion  2S                         ^H 

dde 

ND-66-0001 

Furadan  CR-10 

OH-88-0005 

Drexei  Diazinon  In-             ^^M 

MO-«&-<X)0? 

Diva  Fungicide 

ND-93-O001 

Stampede  80  EDF 

secticide                          ^^M 

MO-96-0004 

Stellar  Herbicide 

Herbicide 

OH-97-0003 

Dual  Herbicide                    ^^M 

MO-96-0005 

Stellar  Herbicide 

ND-96-0004 

Dithane  F-^5 

OH-97-0004 

Dual  BE  Herbicide                ^H 

MO-96-0006 

Stellar  Herbicide 

Flowable  Agri- 
cultural Fun- 

OK-82-0008 

Ded-Weed  Sulv-                 ^H 
Amine                             ^^^| 

MO-96-0007 

Stellar  Herbicide 

gicide 

OK-86-0003 

Dual  BE  Herbicide               ^^1 

MO-96-0008 

Stellar  Herbicide 

ND-98-0004 

Clarity  Herbicide 

OK-92-0009 

Du  Pont  Sinbar                   ^^H 

MO-96-0010 

Resource  Herbi- 

ND-98-0005 

Clarity  Herbicide 

Herbicide                         ^H 

cide 

NE-93-0003 

Bleep  Herbicide 

OR-79-0026 

Ded-Weed  Sulv-                   ^H 

MO-96-0012 

Starfire  Herbicide 

NE-97-0002 

Dual  II  Herbicide 

Amine                             ^^M 

MO-96-0013 

Gramoxone  Extra 
Herbicide 

NJ-93-0002 

Furadan  4F 

OR-8(>-0036 

Guthion  50%  Wet-               ^H 
table  Powder                 .  ^^M 

MS-88-0004 

Guthion  35%  Wet- 

NJ-9»-0003 

Command  4EC 

Crop  Insecticide               ^| 

table  Powder 

NJ-93-0007 

Command  4EC 

OR-85-0003 

Oreo  Patrol 

■ 

Crop  Insecticide 

NJ-94-0002 

Guthion  50%  Wet- 

OR-85-0042 

Dimethogon  267 

■ 

MS-88-0007 

Triumph  4E  Insec- 
ticide 

table  Powder 
Crop  Insecticide 

OR-85-0043 

EC 
Dimethogon  267 

1 

MS-91-<XX)6 

DursbanTC 

NJ-95-0004 

Dual  Herbicide 

EC 

m 

MS-93-0006 

Statesman  Herbi- 

NJ-95-0005 

Dual  8E  Herbicide 

OR-85-0044 

Dimethogon  267                  l^| 

cide 

NJ-95-0006 

Dual  Herbicide 

H 

MS-95-0006 

Dual  8E  Herbicide 

NJ-95-0007 

Dual  8E  Herbicide 

OR-85-0045 

Dimethogon  267                  ^H 

MS-95-0014 

Gramoxone  Super 
Herbicide 

NJ-97-0004 

Dual  Herbicide 

OR-85-0046 

Dimethogon  267                 ^H 

MS-97-0009 

Dimilin  25W  for 

NJ-97-0005 

Dual  8E  Herbicide 

^m 

Cotton/soybean 

NJ-98-0002 

Sodium  Hypo- 

OR-89-0011 

Dupont  Karmex  DF              ^Hl 

MT-80-0006 

Oed-Weed  Sulv- 

chlorite  Solution 

Herbicide                         ^11 

Amine 

NJ-9a-O003 

Abound  Fungicide 

OR-91-0007 

Dual  BE  Herbicide 

■ 
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I— Section  24(c)  Registra- 
T^NS  Canceled  for  non-payment 


0 

c 

]  THE  1999  Main 
intinued 

iTENANCE  Fee— 

1    SLNNo. 

Product  Name 

OR-92-0003 

Du  Pont  Sinbar 
Herbicide 

OR-92-0015 

Dupont  Karmex  DF 
Herbicide 

OR-93-0007 

Supractde  2E  In- 
secticide-Mitictde 

OR-93-0020 

Dupont  Karmex  DF 
HerbtcJde 

OR-93-0022 

Dual  8E  Herbicide 

OR-94-0009 

Dupont  Kannex  Df 
Herbicide 

OR-94-0018 

Dupont  Lorox  Df 
Herbicide 

OR-95-OOOe 

Gowan  Cryolite 
Bait 

OR-95-0019 

Triumph  4E  Insec- 
ticide 

OR-95-0024 

Dual  Herbicide 

OR-95-0025 

Dual  8E  Herbicide 

OR-96-0009 

Thiolux  Dry 
FlowaWe 
Micronised  Sul- 
fur 

OR-96-0019 

Enquik 

OR-96-0033 

Diva  Fungicide  . 

OR-96-0035 

Select  Herbicide 

OR-96-0038 

Dual  BE  Herbicide 

OR-96-0039 

Dual  Herbicide 

OR-96-0041 

Transline 

OR-97-0027 

Bird  Shield  Bird 
RepeHent  Con- 
centrate 

OR-98-0003 

Hydrothot  191 

OR-98-0017 

darity  Herbicide 

PA-90-0003 

Du  Pont  Sinbar 
Terbacil  Weed 
Killer 

■ 

PA-94-0003 

Furadan  4F 

PA-95-0001 

Dual  BE  Herbicide 

PA-95-0002 

Dual  Herbicide 

PA-97-0001 

Stauffer  Captan  10 
Dust 

Abound  Fungicide 

Carbamate  WDG 
Fungicide 

SC-88-0005 

Triumph  4E  Insec- 
ticide 

SC-91-(X)07 

Kleen-Tac  85 

SC-92-0004 

Imidan  50-WP  Ag- 
ricultural Insecti- 
cide 

SC-97-0003 

Authority  75  DF 
Herbicide 

SC-98-0001 

Abound  Fungicide 

Table  1— Section  24(c)  Registra- 
tions Canceled  for  non-payment 
OF  THE  1999  Maintenance  Fee— 
Continued 


SLNNo. 


SO-93-0001 

SD-93-0002 
SD-96-0001 
SD-98-0003 
SD-9e-0004 
174-93-0002 

ThJ-93-0010 

TI4-94-0007 
TKJ-97-0001 

TW-97-0002 
T>t-97-0003 

TX-78-0030 

TX-62-0011 

TX-83-0011 
7X-92-0021 

TX-95-0004 
TX-95-0005 
TX-96-0007 
TX-98-0002 
TX-98-0003 
UT-83-0010 

UT-88-0001 

UT-^0-0004 

UT-94-0002 

UT-98-0001 
VA-69-0005 

VA-90-0004 

VA-91-0009 
VA-92-0002 
VA-92-0004 
VA-92-0005 
VA-94-0007 
VA-94-0008 
VA-94-0009 
VA-94-0010 
VA-96-0002 
VA-96-0003 


Product  Name 


Stampede  80  EDF 
HertMcide 

Banvel  HertMdde 

Banvel  Hert)icide 

Clarity  Herisicide 

Clarity  Hert)icide 

Orthene  75  S 
Sotubie  Powder 

Triuntph  4E  Insec- 
ticide 

Starfire  Hert>icide 

Authority  75  DF 
Hert)icide 

Abound  Furigicide 

Dimilin  25W  for 
Cotton/soyt)ean 

Weedarlttepa 
Concentrate 

Ded-Weed  Suiv- 
Amine 

Dual  BE  Herbicide 

Du  Pont  Lorox  Df 
Herbicide 

Dual  BE  Herbicide 

Busan  85 

Treflan  E.C. 

Dual  BE  Hert>icide 

Dual  Hert>icide 

Ded-Weed  Sulv 
Herbicide 

Dimethogon  267 
EC 

Dimetfiogon  267 
EC 

Bmp  144  Primary 


Clarity  Herbicide 

Kettfiane  35  Agri- 
cultural Miticide 

Du  Pont  Sinbar 
Tert)acil  Weed 
Killer 

Kleen-Tac  85 

Furadan  4F 

Dual  8E  Herbicide 

Dual  Herbicide 

Dual  Herbicide 

Dual  BE  Herbicide 

Dual  BE  Herbicide 

Dual  Herbicide 

Dual  Herbicide 

Dual  BE  Hertjicide 


TABLE  1— Section  24(c)  Registra- 
tions Canceled  for  non-payment 
OF  THE  1999  Maintenance  Fee— 
Continued 


SLN  No. 

Product  Name 

VA-97-0001 

Dual  Herbicide 

VA-97-0002 

Dual  BE  Herbicide 

VA-98-0005 

Abound  Fungicide 

VA-98-0007 

Aquathd  Super  K 
Granular  Aquatic 
Herbicide 

- 

VT-78-^)004 

Gultiion  50%  Wet- 
table  Powder 
Crop  Insecticide 

WA-79-0065 

DED-Weed  Sulv- 
Amine 

WA-81-0002 

DED-Weed  Suiv- 
Amine 

WA-87-0032 

Dimethoate  267 
EC 

WA-e7-0033 

Dimethoate  25% 
Wettable  Powder 
Systemic  Insectt- 
dde 

WA-88-0005 

Dupont  Karmex  Df 
Herbicide 

WA-89-O009 

Enquik 

WA-90-0017 

Du  Pont  Lorox  DF 
Herbicide 

WA-90-0026 

Vinco  Formalde- 
hyde Solution 

WA-91-0003 

Hopkins  Zinc 
PhosphkJe 
Mouse  Bait  for 
Control  of  Mice' 

WA-91-0018 

Hopkins  Zinc 
Phosphide 
Mouse  Bart  tor 
Control  of  Mice 

- 

WA-91-0027 

Vinco  FonnaWe- 
hyde  Solution 

WA-92-0004 

Dimettioate  267 
EC 

WA-92-0022 

WA-92-0023 

WA-92-0038 
WA-«2-0039 

WA-93-0007 

WA-94-0008 

WA-94-0016 
WA-94-0019 


Oreo  Patrol 
Ground  Squirrel 
Bait 

Du  Pont  Karmex 
DF  Herbicide 

Busan  1020 

Metam  Soil  Fumi- 
gant 

Du  Pont  Sinbar 
Herbicide 

Dupont  Manzate 
200  DF  Fun- 
gicide 

Dupont  Karmex  DF 
Hertjidde 

Supracide  2E  In- 
secticide-Miticide 


4?ffM 
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Table  2— Section  3  Registrations 
Canceled  for  non-payment  of 
THE  1999  Maintenance  Fee— Con- 
tinued 


SLNNo. 


WA-M-0023 

WA-95-0008 
WA-95-0011 

WA-95-0012 
WA-8&-0013 

WA-95-0014 
WA-«5-0017 
WA-8&H0018 

WA-95-0023 

WA-95-0024 
WA-95-0044 

WA-g6-0009 
WA-9e-0002 

WA-ge-0022 

WA-9e-0024 
W^94-0001 
WI-94-0005 

WJ-95-0004 
WI-96-0005 
WI-96-0(X)6 
WI-97-0002 
WI-9&-0002 
W^-98-0004 

WY-92-0002 
WY-92-0006 
WY-98-0003 
WY-98-0007 


Product  Name 


Dupont  Manzate 
200  DF  Fun- 
gicide 

Dual  Herbicide 

Imidan  70-Wp  Ag- 
ricultural Insecti- 
cide 

Imidan  7&-WSB 

Imidan  70-WP  Ag- 
ricultural Insecti- 
cide 

Imidan  70-WSB 

Furadan  CR-10 

Go«van  Cryolite 
Bait 

MycoshieW  Brand 
of  Agricultural 
Terramycin 

Dual  8E  Hert)icide 

Parapet  II 
Paraffinized  Pel- 
lets 

Clean  Crop 
Nema80l42% 

CaptanSO-WP 

Jms  Stylet-Oii 

Clarity  Herbicide 

Dual  8E  HertMMle 

Dupont  LoroxDf 
Herbicide 

Diazinon  G-14 

Dual  8E  Herbicide 

Dual  HertMdde 

Diazinon  G-14 

Dual  8E  Herbicide 

Aquathol  Super  K 
Granular  Aquatic 
He(t>ictde 

Zp  Rodent  Bait  Ag 

Banvel  Hertjicide 

Clarity  Herbicide 

Clarity  Herbicide 


Table  2— Section  3  Registrations 
Canceled  for  non-payment  of 
THE  1999  Maintenance  Fee 


Reg.  No. 


000003-00006 


Product  Name 


Formula  BF-201 
(Roach  and  Ant 
Killef) 


Reg.  No. 

Product  Name 

000003-00007 

Formula  BF-301 
(Flea  and  Tick 
Killer) 

000019-00003 

Hexzene  No.  2 

000070-00055 

KJll-KO  Bean  Bee- 
tle Dust  1%  Ro- 
tenone 

000070-00133 

KHI  KO  Thro  Pac 
Rat  Killer 

000070-00170 

KiH  KO  Rat  Killer 

000070-00259 

Rigo  Streptomycin 
Sulfate 

000070-00292 

Rigo  Wn-1  Vege- 
table Dust 

000100-00635 

Triumph  Technical 

000100-00643 

Triumph  4E  Insec- 
ticide 

000100-00777 

Dividend  0.15  Fs 
Fungicide 

000100-00778 

Dividend  0.31  Fs 
Fungicide 

000100-00891 

Mertect  DF  Fun- 
gicide 

000106-00077 

Pro  Quat  25eB 

000150-20004 

Bac-Off 

000192-00206 

Dexd  Preemergent 
Weed  and  Grass 
Preventer  2 

000239-02574 

Orthenex  Insect  & 
Disease  Control 
Formula  II 

000239-02575 

Isotox  Insect  Killer 
Formula  III 

000275-00036 

Dipel  41  Worm  Kill- 
er 

000275-00048 

DIpeiei 

000275-00051 

Dipel  81 

00027&-00059 

Dipel  6af  Wonn 
Killer 

000275-00067 

Dipel  8afWonn 
Killer 

000275-00079 

Ditera  Technical 
Powder 

000275-00080 

Ditera  Wettable 
Powder 

000275-00087 

Dipel  2X  WDG  Bi- 
ological Insecta- 
dde 

000275-00113 

Biobit-Wettable 
Powder 

000275-00114 

Biobit  Flowable 
Concentrate 

000275-00121 

Biobit  Technical 
Powder 

000275-00123 

Bactimos  Wettable 
Powder 

Reg.  No. 

Product  Name 

000334-00104 

Spoox  Residual 
Roach  Liquid 

000334-00246 

Swinger  the  Re- 
serve Power  De- 
tergent with 
GemvDis- 
infecting  Action 

000334-00290 

Hy-Kil  Fly  &  Roach 
Spray 

000334-00381 

PS  75  Insect  Killer 
for  Houses. 
Garden 

000334-00449 

Hysan  FIK-20  In- 

000334-00545 

Bendiocide 

000334-00565 

Dragnet  Residual 
Insecticide 

000402-00095 

HiH  #74.Roach  & 
lr>sect  Spray 

000407-00287 

Imperial  Sevin  50w 
Garden  Spray 

000407-00338 

Imperial  Garden 
Weed  Preventer 

000407-00370 

Imperial  50%     . 
Methoxychlor 
Wettable  Powder 

000407-00383 

Imperial  Sevin  ~ 
Suspension 

000407-00401 

Imperial  Lime  Sul- 
phur Spray 

000407-00416 

Imperial  5% 
Dacthal 

000421-00371 

400  InsectKade 

000475-00250 

Germicidal  Sanl- 
Rush  Thick  Lkj- 
uid  Toilet  Bowl 
Cleaner 

000475-00330 

Germk^kJal  Sani- 
Flush 

Chkmnating 
Thick  LiqukJ  Toi- 
let Bowl  Cleaner 

000491-00265 

Bug  Blitz 

000498-00120 

Spraypak  Wasp  & 
Homet  Spray 
0.15% 

000498-00123 

Spraypak  Profes- 
skxial  Strength 
Ant&Roach 
Killer 

000498-00143 

Spraypak  Auto- 
matk:  Room 
Fogger,  Formula 
3 

000498-00145 

Spraypak  Indoor 
Insect  Fogger, 
Formula  2 

000527-00092 

Mlll-O-Cide  100 
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000527-00119 

Bytech  Bysan 

000769-00670 

Kill  Rats  with  Para- 

000802-00563 

Lilly/MHtor  Granular 

000550-00177 

Chlorine  Liquified 

Btox 

, 

Noxall  Vegeta- 
tton  Control 

Ga.s 

000769-00671 

Commercial  Para 

000572-00107 

Rockland  5% 
Sevin  Brand 

Blox  Meat  & 
Blood  Flavored 

000802-00568 

LiHy/Miltor  Ready- 
To-Use  Spurge 

Carbaryl  insecti- 

000769-00706 

Pelletized  Stog  and 

and  Oxalis  Kiltor 

cide  Dust 

Snail  Bait 

000802-00571 

Lily/Miller  Casoron 

000572-00237 

Rockland  Super 

000769-00707 

Crumt)lized  Slug 

Granules  1.5% 

Dacthal686 

and  Snail  Bait 

000802-00572 

Utty/MiHer  Ready- 

000655-00688 

Prentox  Cube  Rea 

000769-00741 

Zinc  Phosphtoe 

To-Use  Knock- 
out II 

&  Tick  Dip 

(Rumetan)90% 

000655-00790 

Prentox  Lan/a-Lur 

-  000769-00743 

AFC  Zinc 

000802-00575 

Ully/Milter  Hose'n 

0006.'>5-00791 

Prentox  Ban  Bug 
Bait 

PhosphkJe80 
(Rumetan) 

Go  Lawn  Bug 
Spray 

000662-00076 

12.5%  Sodhim  Hy- 
pochkxite  Solu- 
tion 

000769-00756 

2nc  Phosphide 
RodenticJde  for 
Controlling  Or- 
chard Mtoe 

000802-00576 

Utty/MiHer 
Ultragreen  Crab- 
grass  Control  & 
Lawn  Food 

000675-00045 
000675-00047 

Quatsy1256 
Premeasured 

000/69-00758 

Afc  Diphactnnone 
0.1% 

000802-00577 

Lilty/MiUer  Fence 
and  Grass  Edger 

Quatsyi256 

000769-00787 

Dl-Mix  110 

000802-00578 

Lilly/Miltor  Crab- 

000706-00099 

Claire  Jet  Stream 

grass  Kilter 

Wasp  and  Hor- 

000769-OOaT? 

Miner  V-75  A  Dust 

000802-00582 

Ully/Miltor  Knock- 

net  Killer 

000769-00836 

Miller  Dacthal  5G 

Out  II  Weed  & 

000706-00102 

House  &  Garden 

000769-00837 

Miller  Turf  Food 

- 

Grass  Killer 

Insect  Spray 

12-6-6  Plus  3 

000802-00585 

UUy  Milter  Sevin 

000707-00167 

Kattion  CS-30  Oil 
Field 

000769-00842 

Pratt  DX  Insect 
Spray 

Tomato  &  Vege- 
tabtoDustor 

Brand  Cart)aryl 
Insecticide  Spray 

000707-00168 

MKrobiocide 
Kattion  CS-35 

000769-00854 

000802-00587 

1* 

UHy/Milter  Noxall 
Vegetation  Kilter 
Concentrate 

000707-00169 

Kathon  CS-25  Oil 

Spray 

- 

field  Micro 
Biockie 

000769-00855 

Pratt  1%  Rotenone 
Dust  or  Spray 

000802-00598 

LiHy/Miller  Diazinon 
Insect  Spray 

000707-00171 

Kathon  Mwx 

000769-00889 

Agrisect  Rotenone 

000861-00024 

Wonder  Pine 
Aroma  Disinfect- 

000769-00309 

Fish-Tox-5  (5% 

Dust  1% 

ant 

Rotenone) 

000769-00904 

Science  1%  Rote- 

000875-00130 

Citru  Quat-^  Dis- 

00076^-00653 

Kills  Rats  with 

none 

infectant,  Clean- 

Para Btox 

000769-00911 

Science  Garden 

er,  Fungicide, 

Weather  Proof 

Weeder 

Deodorant 

Paraffinized  Rat 

Bait  Flavor 

000802-00360 

Lilly/Miller  Diazinon 

000876-00330 

Velsicol  Techntoal 

000769-00655 

Smcp  Para-Btox 

Insect  Dust 

Heptachtor 

Weather  Proof 

000802-00442 

Milter's  Sevin  5% 

000909-00103 

Cooke  Sevin 

Rat  Bait  Fish 

Dust  Insecticide 

Brand  Lkiuto 

and  Grain  Ravor 

000802-00513 

Ully/Miltor  Lawn  & 

Cartxaryl  Insecti- 
ctoe 

000769-00656 

SnKpZinc 

Turf  Weed  Bomb 

Phosphide 

000802-00526 

MiUers  Multi-Pur- 

000909-00105 

Cooke  Fungtotde 

000769-00657 

Smcp  Diphacin  (r) 
110 

pose  House 
Plant  Insect 

000961-00242 

Lebanon  Dan- 
delton  KJHer 

000769-00659 

Smcp  Singe-Kil 

Spray 

000961-00290 

Lebanon  Improved 

000769-00660 

Smcp  Para  Btox 

000802-00540 

Uly/Miltor  Tomato 
&  Vegetable 
Garden  Spray 

Bug  Out 

Kills  Rats  Weath 
Pff  Paraffin  Rat 

000961-00291 

Improved  Two- 
Way  Winter 

Bait  Flavor  Meat 

000802-00547 

Ultragreen  Weed  & 

Green 

000769-00669 

CommerJcal  Size 

Feed 

000961-00298 

Greenview  Two- 

Para-Blox  (Ce- 

000802-00559 

Ully/Miller  Feed  & 

Way  Green 

real  &  Molasses) 

Weed 

Power 
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000961-00336 

Lebanon  Betasan 

001021-01090 

Pyrocide  Inter- 

4-E Emuslfiable 

mediate  7004 

Liquid 

001021-01121 

Pyrocide  Inter- 

000961-00337 

Lebanon  Country 

mediate  7007 

Club  19^1-9 
with  Betasan 

001021-01175 

D-Trans  Inter- 
mediate 1914 

000961-00338 

Lebanon  Betasan 
7%  Granular 

001021-01196 

D-Trans  Inter- 
mediate 1940 

000961-00339 

Lebanon  Weed 
Control  with  Fer- 

001021-01267 

Pyrocide  Inter- 

tilizer 32-3-3 

mediate  7168 

000961-00344 

Lebanon  Country 
Club  Fertilizer 

001021-01397 

Multicide  (r)  Inter- 
mediate 2155 

with  onanol  In- 

001021-01421 

Synergized  Indus- 

sect Control 

trial  Aerosol 

000961-00355 

Lebanon  Turf  Food 

From  MGK/ 

with  Sevin  Insect 

esbiol/inter- 

Control 

_ 

mediate  1972 

000961-00357 

Lebanon  Lawn 

001021-01423 

Multicide  Inter- 

Food with  Insect 

mediate  2209 

Control  contains 

001021-01466 

Esbid  Intermediate 

1.0%Dursban 

2207 

000961-00363 

Lebanon  Fertilizer 

001021-01486 

Evercide  Inter- 

with Barricade 

mediate  2302 

Preemergence 
Weed  Control 

001021-01568 

Evercide  Emulsi- 

(0.65%) 

fiaWe  Con- 
centrate 2462 

000961-00366 

Lebanon  Fertilizer 

with  Turcam  Irv 

001021-01577 

Evercide  Total  Re- 

sect Control 

lease  Fogger 
2522 

000961-00372 

Crabgrass  Pre- 
venter with  0.20 

• 

001021-01579 

Evercide  Total  Re- 

Barricade 

lease  Fogger 

Preemergence 

2524 

Hert)icide 

001021-01581 

Evercide  Con- 

000961-00373 

Fertilizer  Plus 

centrate  2529 

0.50%Oftanol 

001021-01585 

Multicide  Total  Re- 

Par Ex 

lease  Aerosol 

000961-00374 

Fertilizer  Plus 

2554 

0.67%Oftanol 

001021-01590 

Evercide  Con- 

Par Ex 

centrate  2518 

000961-00375 

Fertilizer  Plus 

001021-01591 

Evercide  Inter- 

0.96% Ottand 

mediate  2497 

Par  Ex 

001021-01592 

Evercide  Total  Re- 

000961-00378 

Par  Ex  Fertilizer 

lease  Aerosol 

Plus  0.96  1% 

2525 

Ronstar 

001021-01593 

Evercide  Con- 

000961-00381 

Par  Ex  Fertilizer 
Plus  2.0% 

centrate  2517 

Ronstar 

001021-01604 

Evercide  Inter- 
mediate 2546 

000961-00387 

Par  Ex  Slow  Re- 

lease Fertilizer 

001022-00006 

Ambrocide 

with  0.434% 

001022-00550 

Chapco  SA-1 

Barricade 

001043-00036 

Amerse 

001021-00535 

Personal  Repeflent 
Formula  5731 

001057-00067 

Ddge  Food  Plant 
Fogging  Aque- 

001021-00608 

Pyrocide  Inter- 

ous Pyrethrum 

mediate  5951 

Insecticide 

001021-01007 

Pyrocide  Inter- 

001072-00010 

Surge  Mitrocin 

mediate  6893 

Plus 

Reg.  No. 

Product  Name 

001072-00018 

Bab-O-Dyne 

001124-00063 

Sani-Turge  Dis- 
infectant Cleaner 

001203-00005 

Delta  Foremost 
4820  Del-Kill  In- 
secticide 

001203-00035 

Foremost  4812  - 
Es  Ambush  Re- 
sidual Insecticide 

001239-00015 

D/S/D 

001270-00172 

Zep  10-X  Insecti- 
cide 

001270-00199 

Zep  Stop 

001270-00251 

Zep  Mini  Fog 

00.304-00064 

Mcness  Free- 
Choice  Vitamin 
&  Mineral  Mix 

001317-00065 

Sani-Du  Chlorine 
Sanitizer 

001386-00445 

Unico  Sevin  Spray 
Powder 

001409-00022 

Marine  Woodlife 
Ready  To  Use 

001409-00029 

Us  Plywood 
Boxlife-C  Pene- 
trating Fungi 
Water  Repel 
Wood  Ready  To 
Use 

001409-00065 

Woodlife  P  Wood 
Preservative 

001452-00019 

Hilo  Dip  for  Cats 

001452-00037 

Hilo  Gold  Sham- 
poo 

001452-00049 

Hilo  Lawn  Spray 

001452-00050 

Hilo  Carpet  Pow- 
der 

001452-00051 

Hilo  Rea  &  Tick 
Spray  II 

001452-00052 

Hilo  Flea  and  Tick 
Shampoo  Plus 

001553-00101 

Momar  No  Mow  II 

001553-00109 

Imperial  XX 

001553-00111 

Imperial  V  Thermal 
Fogger 

001553-00124 

Aquatrol  C-2610 

001553-00126 

Aquatrol  C-2540 

001553-00131 

Contract 

001553-00132 

R.i.p.  Ima  Bug  Re- 
sklual  Insectk^ide 

00155^-00133 

Imperial  XXX 

001609-00014 

Moonwood  Semi- 
Transparent 
Stain  &  Wood 
Presen/ative 
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001609-00015 

Moorwood.  Pene- 
trating Clear 

002724-00354 

Zoecon  RF-271 
RTU  Pump 

003342-00014 

Tiger  Brand  4% 
Malathion  Dust  fl» 

Wood  Finish  & 
Presen/ative 

002724-00479 

Spray 
Fluvalinate  25% 

003342-00051 

Tiger  Brand  5% 
Sevin  Dust 

001685-00034 

Heavy  Duty  Terg- 
O-Clde  Formula 
No.  132 

Bulk  An  Insecti- 
cide for  Manu- 
facturing Use 

003342-00053 

Tiger  Brand  Two 
Way  Vegetable 
Dust 

.  001685-00069 

Formula  296  State 

Only 

Roach  &  Ant 
Killer 

002724-00482 

Fluvalinate  22.3%f 
Bulk 

003342-00056 

Tiger  Brand  Sevin 
Vegetable  Dust 

001685-00071 

State  Formula  298 
Ras  Residual 

002781-00010 

Happy  Jack  X-Pel 
Flying  Insect  Re- 

003342-00069 

Tiger  Brand-  10% 
Sevin  Dust 

Roach  &  Ant 

pellent 

003342-00100 

Garden  Special 

Spray 

002792-00049 

Deccozil-  EC  79 

003635-00264 

Duktor 

001685-00104 

State  Fonnula  429 
Was  Wasp  Killer 

002792-00064 

Deco  Salt  No.  35    ' 

003696-00136 

Dow  Disinfectant 
Bathroom  Clean- 

001685-00113 

State  Formula  425 

003008-00009 

Osmose  Clear 

er 

Microcide 

Water  Repellent 
&  Wood  Pre- 

003838-00034 

Quat  42  Germi- 

001791-00046 

North  Coast 

servative 

ckJal  Cleaner 

" 

Pyrethol 

003008-00062 

Osmose  Pep  40% 

004077-00040 

ORB  Industrial 

001812-00349 

Cotton  Pro  80df 

Concentrate 

Aerosol  Insecti- 

002011-00006 

Vigortone 
Bovotone  Fc 

003125-00123 

Guthion  2s 

004077-00079 

cMe 
ORB  No.  116  Total 

"007"  Mg 

003125-00128 

Di-Syston  2% 

Release  Clean 

002021-00025 

168-Wp 

Granular  Sys- 
temic Insecticide 

• 

Out  Fogger 

002269-00175 

Gold  Kist  5-5-25 

for  Repackaging 

004091-00008 

Seal  Treat  II 

' 

with  Ronstar 

Only 

004238-00026 

Diasof 

002269-00176 

Gold  Kist  14-1 4- 
14  with  Ronstar 

003125-00193 

Guthk>n  50%  Wet- 
table  Powder 

004238-00027 

Calusa  Miklew 
Preventive 

002269-00177 

St.,  Augustine 

Crop  Insecticide 

004238-00028 

Diasof  Powder 

Weed  and  Feed 

003125-00330 

Oftanol  5%  Granu- 
lar Insecticide 

004462-00047 

Beaver  LkJder-Cide 

002270-00706 

Excelcide  Cold 

with  Lanolin  Io- 

Fog#1 

003125-00331 

Oftanol  1.5% 

dine  Sanitizer  & 

002270-00707 

Excelcide  CoW 

Granular 

Udder  Wash 

Fog 

003125-00338 

Guthion  3 

00492&-00004 

Special  King 

002296-00093 

lonox  Disinfectant 
Cleaner 

Flowable  Insecti- 
cide 

Vapor-Gener- 
ating Mosquito 
Mat 

Sure  sect-  50  Liq- 
ukj  Spray  0.50% 

002382-00145 

Knockout  Spray 
Concentrate  #1 

003125-00350 

Lawn  Food  and  In- 
secticide 

004959-00044 

002382-00146 

Permethrin-IGR  #7 
Flea  and  Tick 
Spray  for  Dogs 

003125-00378 

Guthion  35%  Wet- 
table  Powder  In- 
sectk:ide 

004959-00045 

C-San  28  Wash 
Sanitizer 

002393-00517 

Diphacinone  110  S 

003125-00379 

Guthion  Sdupak 

005481-00189 

Akx)  Skjg'm 

Concentrate 

35%  Wettabie 

005481-00195 

Metaklehyde 

Rodentk:ide 

Powder  In  Water 
Soluble  Packets 

Methiocarb 
f^ranulAS  P— 1 

002437-00015 

Elko  Sani-Scrub 

UilullUlvO   ^       1 

002596-00114 

Hartz  Blockade  for 

003125-00425 

Guthion  Technkal 

005481-00332 

Metaldehyde 
Methiocarb 

Cats 

003125-00426 

Guthion  21 

Vi/GilO 

Granules  2-1  for 

002596-00115 

Hartz  Blockade  for 
Dogs 

003125-00427 

Guthion  3 
Flowable  Insecti- 

Home Owner 
Use 

002630-00012 

Crest-O-Pine 

003125-00435 

cide 
Oftanol  5%  Granu- 

005481-00333 

Slug'  M  for  Home- 
owners Use 

002675-00013 

N.p.s.  Sanitizing 

lar  Turf  and  Or- 

Agent  II 

tw*l         <   «tfv  ■      %mf  t^^      ^^  ■ 

namental  Insecti- 

005549-00050 

Brozone  Preplant 

002686-00011 

One  Step  Totil    . 

cide 

Soil  Fumigant 

002724-00279 

Zoecon  RF-156 

003342-00004 

Tiger  Brand  1 .0% 

005602-00164 

V-Twenty-Three 

Collar  for  Dogs 

• 

Rotenone  Dust 

005602-00171     Lemalaire  A-50 

M 
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I —  - 
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005602-00173 

Leihaiaire  A^l 

005602-00179 

Prodde  AM  Pur- 
pose Insecticide 

005602-00180 

V  Clear-Out 

005602-00185 

V  Clean-Out  II 

005664-00050 

Tech  10 

005815-00035 

Triple  X  Garden 
Weed  Preventer 

005887-00001 

1%  Roterfone  Gar- 
den Dust 

005887-00148 

Bteck  LMf  Tomato 
&  Vegetable  In- 
sect Killer 

005887-00149 

Rose&  Flower  In- 
sect Killer 

005887-00178 

KiN-KoRatand 
Mouse  Bait 
Packs 

005887-00180 

KHI-Ko  Rat  and 
Mouse  Pellets 

005887-00181 

Kill-Ko  Mouse  Bait 
Station 

005887-00182 

KHI-Ko  Rat  and 
Mouse  Weather- 
proof Ban  Blocks 

005891-00012 

NowSanitizer 

005967-00151 

Coxysul  Wettat)le 
Powder  Fun- 
gicide 

006325-00011 

YeUow  Jacket 
Manufacturing 
Sulfur 

006325-00015 

YeHow  Jacket 
FkMvable  Sulfur 

006390-00011 

Vikol«af-25 

006409-00001 

Original  Profes- 
skxialDolt 
Yourself  Exter- 
minator's Kit 
Formual305 

^         006484-00004 

Bacti-Con 

006830-20005 

CakaumHypo- 
chtorite.  Tech- 
nical 

007115-00012 

Chex-Flante  Pre- 
sen/ative  Coat- 
ing for  Canvas 

007122-00032 

Guardian  Rat  Bait 

007152-00043 

Sea/gran  Sani- 
1izer-21 

007173-00197 

Rktall-Zinc  Track- 
ing Powder  for 
Control  of  House 
Mne 

007180-00005 

Chtor-Rite 

Reg.  No. 

Product  Name. 

007294-00007 

Shaklee  Highly 
Concentrated  In- 
secticide Insect 
Control 

007299-20003 

Brenco550HI- 
CMot 

007405-00003 

Chemi-Cap  Insect 
Spray 

007405-00044 

Chemi-Cap  Wasp- 
Horrtet  Spray 

007579-00002 

Rkl-A-Bird  Perch 
llOOSolutnn 

007779-00007 

SHmexU 
SHmnkle 

007925-00010 

Bleach 

007969-00143 

San  I297h70wg 
Hert)k:kle 

006120-00060 

Super  Tropnal 
280-S-2771 

006123-00056 

Amine  Selective 
Weed  Control 

008155-00016 

Husky  'WNfX  Ger- 
mnklal  Cleaner 

008220-00043 

Rea  &  Tick  Spray 
for  Cats  &  Dogs 

008220-00045 

ShieM  Rea  and 
Tick  Control  for 
Cats 

008220-00064 

X-O-Trol  Dt  Flea  & 
TtakFogger 

008220-00065 

X-O-Trol  7  Rea  & 
TickFogger 

008591-00042 

MnrocHJe  Ca-39 

008591-00044 

MKTOCkteL-OO 

008637-^)0001 

MitcoCo-3t 
Algk:xle 

009161-20004 

Fast-N  Easy 
Bleach 

009198-00001 

Fatal 

009198-00024 

Tee  Time  Fertilizer 
20-4-10  with 
Oacthal 

009807-00004 

DouUe-D 

009620-00001 

D.G.D. 

009852-00021 

R/O  Formula  101 
Diazinon  (with 
Syrwrgized 
Pyrethrins) 

009a'>?-00054 

Rite  Off  Surface 
Disinfectant  and 
Deodorant 

009852-00057 

Rite-Off  Germicidal 
Foam  Cleaner 

009a'>?-00065 

Rite-Off  ReskJual 
Spray  with 
Dursban 

Reg.  No. 

Product  Name 

009852-00073 

Platinum  Multi-Pur- 
pose  Insect  Kill- 
er 

009B5P-00075 

Platiunum  Wasp  & 
Hornet  Killer 

009852-00077 

Ratinum  Indoor 
Foyger 

010031-00004 

Petersons  Pocket 
Gopher  Killer  IV 

010107-00001 

Pesti  Sack  Horn 
FlyDust 

010107-00004 

AH  in  1  Turf 
16=4=6 

010107-00005 

Methoxychtor  E2 

010107-00015 

Diazinon  6000 
Granular  Turf  & 
Garden  Insect 
Control 

010107-00019 

Diazinon  Ag  500 

010107-00020 

Diazinon  14G 
Granular  Insecti- 
ckje 

010107-00027 

Weed  Pro  4-Uj. 
Low  Vol 

010107-00031 

Weedpro  4  Lb. 
Amine 

010107-00037 

2%Malathk)n 
Grain  Insectkxle 
Dust 

010107-00040 

Weed  Pro  6  Lb. 
Low  Vol 

010107-00044 

Sevin2l 

010107-00049 

Lawn  King  20-7-5 
Lawn  Fertilizer 
with  Diazinon 

010107-00055 

Combelt  Super 
Turf  25  Insect 
and  Grub  Con- 
trol Granules 

010107-00059 

Majestk:  Green 
Benefin  10 
Sprayable 

010107-00061 

Majestk:  Green 
Turf  King  with 
Balan  17-5-5 

010107-00070 

Potato  Seed  Treat- 
er  with  Bark 

010107-00082 

Combelt  Dacthal 
5-G 

010107-00093 

Seed  Shield  Potato 
Seed  Treater 
No.  7.5 

010107-00096 

Seed  ShieW  Potato 
Seed  Treater 
No.  15 

• 
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010107-00096 

Seed  Shield  Potato 
Seed  Treater 

010182-00061 

Havoc  Rodentickle 
Bait  Pack  (pel- 

010900-00073 

857  Wasp  and 
Hornet  Killer  11 

withCaptan- 
StFeptomycin ' 

lets) 

010902-00004 

Home  Pest  Control 

010182-00075 

Havoc  Rodentickle 

010107-00102 

Seed  Shield  Potato 

Mini-Pellets 

010951-00006 

Britz  Diazinon  50W 

Seed  Treater 

010182-00076 

Havoc  Rodentickle 

011314-00003 

Straight  Arrow  Sta- 

010107-00106 

Two  Plus  Two 

Pellets 

t>le  Care  II  Fly 
Repellent  spray 

Bromacil  and 

010182-00093 

Havoc  Rodentk^kje 

Diuron 

Bait  Pack  (pel- 

011350-00025 

7284Hi-6uikl 

010107-00107 

Four  Plus  Four 

lets) 

AntifouNng  Red 

Bromacil  ivid 

010182-00152 

Eptam6-E 

Diuron 

010182-00169 

Vemam  10G 

011350-00032 

52«7RO 
S!g?napia.Te  Eco! 
Antifouling1154 

010107-00108 

Top  Moth  25 

010182-00221 

Vemam7-E 

010107-00128 

Protox  Seed  Pro- 

»  -    -  A  -     -  »     ^N— ill     ^-... 

010182-00257 

Vemam-Technfeal 

Redbrown 

tectant  Drill  Box 

Selective  Hert)i- 

011411-00016 

w-ao-12 

Treatment 

cWe 

011556-00100 

Para-Premise  Re- 

010107-00144 

Majestic  Green 

010182-00390 

Flexstar  Heitkade 

sklual  Premise 

- 

Bordeaux  Mix- 
ture 

010292-00004 

Mint  Odor  Dis- 
infectant Cleaner 

• 

011694-00082 

Insectickle 
DoutXe  Action 

010107-00145 

Majestic  Green 
Banvel  -t-  2,  4-D 

010292-00022 

906  Fogging  Insec- 
tickje 

AlgaeckleBm 

Ligukl  Insecti- 
cide 

010107-00154 

Comljelfs  Mag- 
num B.T. 

010332-00005 

011694-00089 

Baysect  Resklual 
Spray  lnsectk:kle 

010163-00096 

Gowan  Dicofol  1.6 
EC 

010350-00011 

Duratrol  Household 
Flea  Spray 

'  012255-00001 

Acme  Algaeckle 

010163-00119 

Prokil  Azinphos-M 

010350-00014 

Duratrol  Rea  and 
Tick  Dip  for 

012714-00003 

Golden  Sun  Feeds 
Hi  Phos  "12" 

010182-00020 

Talon  Rodenticide 

Dogs  No.  1487 

Larvi-Ban 

Mini-Pellets 

010350-00017 

Duratrol  Flea  & 

013283-00004 

Raintx>w  Fire  Ant 

010182-00021 

Talon  Rodenticide 

Tick  Dip  for 

Control 

Bait  Pack  (mini- 

Dogs 

019713-00255 

Drexel  Vemam  7- 

Pellets) 

010350-00019 

Sectrol  Flea  Foam 

E 

010182-00024 

Talon  Rodenticide 
Bait  Pack  (pel- 

010350-00029 

Duratd  Plus 
Household  Rea 

019713-00259 

Drexel  Vemam 
log 

lets) 

Spray 

020375-00001  \  Nutmeg  Nc-54 

010182-00025 

Tak>n-G 

010350-00030 

Duratrol  Plus  Flea 

02805»-00003    Mk:robk>-San 

Rodentickte 

* 

&  Tick  Dip  for 

028059-00004  J  Hydro-Ckle 

Mini-Pellets  In 

Dogs 

Mouse  Box 

010350-00031 

Duratrol  Plus  Flea 

028293-00088    Unicom 

010182-00026 

Talon  Rodentickle 
Pellets 

010466-00031 

Spray  for  Dogs 
Ultrafresh  DM-50 

Coumaptios 
Screwwonn 

Qnrau 

010182-00038 

Talon-G 

RrviAntirifio  Pol- 

CC 

028293-00091  i  Unicom 

lets 

010663-00008 

Thermal  Firing 

Coumaphos 

Squad  Fogging 

Livestock  Duster 

010182-00039 

Talon-G 

Concentrate 

Rodenticide  Bait 
Pack  (pellets) 

010663-00037 

Zap  Insectickle 

0?fy>93-00122 

Unicom 
Coumaphos  Fly 

010182-00040 

Taton-G 

010707-00013 

Magnacide  4551 

and  Louse  Dust 

Rodenticide  Bait 

010707-00024 

Magnadde  656 

028293-00198    Unk»m  Rotenone 

Pack  (mini-Pel- 

010806-00063 

Contact  Indoor 

Rre  Ant  Killer 

lets) 

FoggerV 

029728-00001 

Foodtown  Fresh 

010182-00041 

Talon-G 

010806-00086 

Contact  Insect  Re- 

Scent Bleach 

Rodenticide 

pellent 

aV?73-00008 

#90  Deck  & 

Mini-Pellets 

010806-00091 

Contact  Hornet 

Fencepost  Pre- 

010182-00048 

Weatherblok  Bait 

and  Wasp  Killer 

servative 

010182-00060 

Havoc  Rodenticide 

IV 

032802-00017 

Dacthal  5-G  Plus 

Bait  Pack  (mini- 

010806-00095 

Contact  Indoor 

-  a??802-00027 

Dacthal  5-G  Weed 

Pellets) 

FoggerVII 

Preventer 
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Product  Name 

033009-00003 

Glkteo  Pine  Oil- 
140 

033270-00008 

Us  Sentry 
Trifluralin 

033354-00017 

Fresh  Mark  Fresh 
Wax  36  CF-R2 

033560-00049 

OxyChioracil 

033631-00003 

Casco  Sanitizer 

034702-00008 

Aqueous  Wasp  & 
Hornet  Spray 
12685 

034704-00302 

Maiaspray  50  EC 

034704-00457 

Cylhion5EC 

034704-00544 

Cythion  5-E  Insec- 
ticide 

034704-00618 

• 

Clean  Crop 
Vapona40-Eln- 
secocne 

034704-00641 
034704-00683 

Mcpp4K 

0i-oo  nongKai 
Insecticide 

034704-00752 

Hopldns  BT  Spray 

034704-00756 

BT  320  Dust 

034810-00032 

WEX-Cide200 

035138-00067 

Aero  Roach  Spray 

036138-00077 

Aero  Pyrethrum 
Concentrate 

035512-00024 

Turf  Pride  15-0-15 
with  1%  Ronstar 

035512-00026 

Turf  PrIrte  12-0-12 
with  75% 
Ronstar 

035512-00031 

Turf  Pride  with 
0.5%  Ronstar 

035512-00035 

Turf  Pride  with 
.67%  Ronstar 

036512-00040 

Southern  Garden 
Lawn  Weed  Kill- 
er "S" 

035576-00035 

Fiesta  Insecticide 
Spray  No.  2 

035896-^)0022 

Cupric  Oxide  808 
Techrtical 

035896-00023 

Cupric  Oxide  761 
Technical 

036330-00002 

San-It 

037023-00001 

Kenic  Flea-Rid 
Spray  for  Pup- 
pies &  Kitterts 

037023-00004 

Kenic  Flea  Rid 
Spray  for  Cats 

037023-00010 

Kenic  Flea-Rid 
Clear  Dip 

Reg.  No. 

Product  Name 

03702^-00011 

Kenic  Rea  Rid  Tri- 
Ex  Flea  and  Tick 
Shampoo 

037733-00008 

Reddick  Bro-Mean 
Sol 

039444-00010 

Mk»opurMt20 

039444-00011 

Micropur  Mt  5 

039529-00001 

WEI-625  liqM 
AlgaeckJe 

040510-00002 

Paranitrophenoi, 
Technnal 

041014-00009 

Martate400 
Fkmrabie  Con- 
centrate 

041014-00011 

MarlataSOO 
IMethoxychtor 
Fkjwabte 

041^6-00003 

DurakyI  Shampoo 

041836-00004 

DurakyI  Pet  Spray 

041835-00006 

DurakyI  Pet  Dip 

041836-00008 

DurakyI  II  Flea  & 
Tk*  Control  Pel 
Spray 

041836-00009 

DurakyI  II  Flea  and 
Tick  Control  Pet 
Shampoo 

041878-00002 

M-100  Mosquito 
Repellent  Solu- 
tnn 

042373-00005 

Watert)ed  Condi- 
tk)ner 

042389-00020 

Fire  Ant  Killer  2 

042408-00001 

Gipco  Cide  922 

042519-00013 

Dorsan  InsectKkle 

043602-00003 

Blast  em  Residual 
Roach&  Ant  In- 
sectk»le 

043757-00001 

Eastem  Minerals' 
Fly  Control  Min- 
eral with  Ratxxn 
Oral  Lan/idde 

043921-00001 

14  Day  Flea  &  Tick 
Spray 

043921-00003 

Carpet  Treatment 
#1 

044666-00001 

Marshall  Minerals' 
Fly  Control  Min- 
eral with  Rabon 
Oral  LarvlcKle 

044716-00009 

Fearing  Penfnethrin 
lnsectk:ide  Spray 

044716-00010 

Fearing  InsectKide 
Concentrate 
10%  EC 

044716-00012 

Show  &  Trail 

Reg.  No. 

Product  Name 

045087-00029 

Zema  Super  Rea 
&  Tick  Spray  for 
Cats&  Dogs 

045087-00031 

Zema  Indoor 
Premise  Spray 

045087-00052 

Zema  Equitec  f^ 
pellent  Spray 

045067-00055 

Zema  Fast  Acting 
Carpet  Powder 

046372-20006 

CT-244  Bk}ck)e 

047550-00002 

Elite  Flea  &  Tick 
Spray  Mist 

047898-00001 

Polyaoe  S-1000 

048099-00001 

BearSkunker 

048242-00006 

RAM  Poly - 
AlgaeckJe 

048242-00009 

RAM  Mustard  Out 

049403-00012 

NipackleCmx 

049403-00022 

Ottasept 

049668-00001 

Superfine  Dusbng 
Sulphur 

049668-00003 

Redball  Technnal 
Sulphur 

049721-00001 

Liquefied  Chk>rine 
Gas  Under  Pres- 

sure 

050416-20001 

Prodean  Pro-San 
Sanitizer/bleach 

050534-00011 

2  Plus  2  (mcpp  + 
2.4-D  Amine) 

050534-00131 

2.  4-D  Ackl  Tech- 
rocal  Flake 

050534-00151 

Triban-D 

050534-00153 

2,4-D  ■•-  DKamba 
Turf  Care  Hefbi- 
ckle 

050534-00194 

DS-33 

050534-00203 

Reach 

050654-00002 

Insekten  Killer 

050654-00004 

Insectkiller  Cock- 
roach Carpet 

050654-00005 

Bk)-Hautschutz 
Repellent 

050697-00001 

Blue  Lustre  Rea 
Killer  for  Carpets 

061890-00001 

Algaeckle  AI-101 

052142-00004 

Dog  Repellent 

052200-00007 

Greensward  Pre- 
mium Fertilizer 
Plus  Durst)an 

052779-00001 

Magna  0-43 

062779-00002 

Magna  Q-25 

052779-00006 

Magna  CA&-5 

052779-00007 

Magna  DIN-15 
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052779-00014 

Magna  CP-1 

059144-00005 

10%  Sevin  Brand 

064721-00001 

Supernatural 

052779-00015 

Magna  Phen-100 

Cart)aryl  Insecti- 
ckle  Dust 

Brand  D-E  In- 
secticide 

052779-00017 

Magna  Phen-100/ 
256 

059144-00006 

Green  Charm  Liq- 

064721-00002 i  Supernatural-                     | 

uid  Sevin  Insect 

Brand  Plant  Pro- 

052951-00002 

Foura-Lemon 

Spray 

tection  Insectl- 

052951-00003 

FY-Sol-Mint 

059144-00007 

Green  Charm 

ckje 

053114-20206 
053265-00001 

Bugaway 

LX  Flowable  Sulfur 

' 

Home  Pest  In- 
sect Control 

064854-00002  !  Kefa  Biowash-Q 
065260-20001     Sodium  Hypo- 

059144-00026 

Ant,  Flea,  Tick  & 

chlorite  12.5% 

054045-00002 
054287-00006 

VIP  Mosquito  Mat 
Insect  Guard 

Grub  Granules 
with  Sevin  1% 
Brand  Cartiaryl 

065263-00001     Dr.  Biosedge 
065264-00001  :  Body  Armor 

054287-00012 

Deet  Plus  Com- 
posite Spray 

Insect 

065382-00005    X-1  Manufac- 

059144-00027 

Ant,  Flea,  Tick  & 

turing-Use  Only 

054471-00005 

Cunap  Coat 

Grub  Control 

065462-00001 

Organic  Plus  Dia- 

055146-00065 

Champ  Formula  II 
Dry  Flowable 
Water  Soluble 

059301-00002 

Liquified  Chlorine 
Gas  Under  Pres- 
sure 

tomaceous  Earth 
Crawling  Insect 
KiNer 

Packaging 

059639-00088 

Orthene  Turf,  Tree 

065462-00004 

Organic  Plus  Pyre- 

055236-00006 

White  Copper 
Antifouling  Paint 

&  Omamental 
Sprayable  Wsp 

thrin/diatoma- 
ceous  Earth  In- 
secticide 

055460-00009 

Carlson  Company 
6%  Malathion 

060038-00002 

Roach  Food 

065462-00005 

Organic  Plus  Pco 

Grain  Protector 

060061-00052 

Pettit  Marine  Paint 
Unepoxy  Anti- 

Pyrethrin/diato- 
maceous  Earth  / 

055467-00003 

Tenkoz  Trifluralin  4 

fouling  Super 

• 

Piperonyl 

- 

Hfp 

slick  1290  Blue 

Butoxkle  Insect 

055500-00001 

Z-Stop 

060061-00053 

Pettit  Marine  Paint 

065462-00006 

Organic  Plus  Crop 

055501-00001 

The  Recipe 

Unepoxy  Anti- 
fouling Super 
sIkA  1690  Red 

lnsectk:Kte 

055638-00013 

Condor  G  Bio- 

065462-00007 

Organic  Plus  Dia- 

insecticide 

tomaceous 

061282-00008 

GoW  Crest  Promar 

Eartti/pyrethrin 

056336-00009 

Consep  SPR1  To- 

Tracking Powder 

lnsectk:kJe 

mato  Pinworm 

Rodenticide 

' 

Sprayable  Bead 

1   lk/\«d  llaWI\JC 

065606-00001  i  Guard-U 

Pheromone 

061451-00001 

TCIPN 

065626-00001  ,  Mycotrol  GH-OF 

056336-00010 

Consep  SPR2  Ori- 
ental Fruit  Moth 

061451-00002 

Chlorothalonil 
Technical 

for  Rangeland 
and  Improved 

Pheromone 

062207-00004 

Fox-Chlor  Con- 

Pastures 

Sprayable 

centrate 

065626-00003    Mycotrol  GH-OF                  ] 

056387-00006 

Pyrinyl  II  Lice  Con- 
trol Spray 

062562-00002 

Quvatek 

- 

♦or  Repackaging 
Use  Only 

056392-00005 

Hospital  Foam 

062562-00003 

Quvasys 

065626-00004    Mycotrol  GH-ES 

Cleaner  Dis- 

062719-00091 

Exetor 

-for  Rangeland 

infectant 

062719-00177 

Dowelanco  Basal 

and  Improved 
Pastures 

056629-00002 

Amber  Guard  '425 

063720-00002 

Diacide  Dialyzer 

065626-00005    Mycotrol  GH-ES 

056658-00001 

Loveland  Flea 
Busters  Flea  and 

Disinfecting  So- 
lution 

for  Crops 

TkJk  Shampoo 

064240-00028 

Combat  Ant  Killer 

065626-00006 

Mycotrol  GH-ES 
for  Repackaging 

056667-20202 

US  Pro-Kill 

Granular  Bait 

Only 

056938-00001 

Bacto 

0.65% 

066232-00001 

Swim  Kleer 

057125-00001 

Purex  Bleach 

064248-00007 

Maxforce  Ant  Killer 
Granular  Bait 

066306-00002    Sunsect  Insect  Re- 

057159-20003 

San  2000 

0.65% 

{     pellant  with  Aloe 
-  Spf  4 

058225-00003 

WES  615 

064296-00003 

Bio-Path  Cock- 
roach Control 

066306-00003 

Sunset  Insect  Re^ 

059144-00003 

5%  Sevin  Brand 

pellent  Sun- 

Cart)aryl Insecti- 

^>l  ICil  1  n^d 

screen  W/ak>e 

cide  Dust 

• 

064350-00001     W-30-14 

Spf  8 

43832 
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06630(>-00008 

Sunsect  Safari  Gel 
-  Spf  23  (formula 
6321/5) 

066480-00001 

Eco-Fresh 

066480-00002 

Eco-FreshNo 
Fleas 

066480-00004 

Eco-Fresh  Brand 
De  Insect  and 
Slug  Killer 

066.V4-00001 

Expedite  Broadleaf 
Heft)icide  3-Way 
Amine 

066551-00001 

Buzz  Away 

066551-00002 

Buzz  Away 

066551-00003 

Buzz  Away  Insect 
Repellent 

066674-OOOOe 

Terminator  Plus 

066676-00002 

Famam  No-Gnaw 

066760-00001 

Liquified  Chlorine 
Gas  Under  Pres- 

sure 

066963-00002 

Espree  Pet  Spray 

066963-00006 

Espree  Insecticide 
for  Horses 

066986-00004 

Safedde  Brand  M- 
Pede  Insecticxle 

067200-00003 

Chase  A-Way  In. 
sect  Repelling 
Wristt)andBt^ 
Me-Not  X  For- 
mulation 

067278-00001 

Bio  Bug  Insect  Re- 
pellent 

067544-00001 

Liquified  Chlorine 
Gas  Under  Pres- 

sure 

067572-00060 

Staffel's  Dipel  Gar- 
den Caterpillar 
Dust 

067624-00001. 

Liquified  Chlorine 
Gas  Under  Pres- 

sure 

067748-00001 

Phytoheatth  JOS 
Post-Harvest     - 
Fungicide 

067748-00002 

Phytohealth  Ml  4 
Post-Han«st 
Furigicide 

067801-00001 

Thidiazuron  50WP 
Cotton  Defoliant 

067801-00002 

Paraquat  Con- 
centrate 

067801-00003 

Butifos  6  Emulsi- 
fiat)le  Defoliant 

067801-00004 

Pendimethalin 

Reg.  No. 

Product  Name 

067813-00001 

Dow  Liquid  Dis- 
infectant Formu- 
lation 2A 

067813-00002 

Dow  Liquid  Dis- 
infectant Formu- 
lation 3A 

067813-00003 

Dow  Disinfectant 
Formulation  4A 

067965-00001 

Liquefiecl  Chlorine 
Gas  Under  Pres- 

sure 

068158-00001 

Wst  lodinated 
Resin  Cartridge 

068171-00001 

Exterminator  Plus 

068182-00011 

ESC-10  Biofun- 
gicide  Technical 

068182-00013 

ESC-11  Biofun- 
gicide  Technical 

06R1 97-00001 

Ecoplug  Implant, 
containing 
Rodeo  Herbicide 

068316-00001 

Bamade  Ban 
Antifouling  Paint 

068316-00002 

Hottwttom  White 
Paint 

068329-00010 

Alpha  412 

068329-00019 

Alpha  415 

06a357-00001 

Skeeto-Ban  Insect 
Repellent 

068401-00002 

Total  Control 

068451-00002 

Deltamethrin  3% 
Collar 

068476-00002 

Flea-Away 

069152-00001 

Repello's  Products 
Repelling  Wrist- 
band 

069152-00002 

Repello  Products 
Disposable  In- 
sect Repelling 
Tablecloth 

069152-00006 

Repello  Products 
Insect  Repelling 
Towellette 

069152-00015 

Repello  Products 
Insect  Repelling 
Candle 

069152-00017 

Repello  Products 
No  Bites  Ssf  In- 
sect Repelling 
Towellete 

069240-00001 

Ho  More  Fleas 

069298-00002 

Lipopel  Insect  Re- 
pellent Spray 
.    2610 

069328-00001 

Sta-Clear  Jumbo 
Tablets 

069328-00002 

Sta-Clear  "shock" 

Reg.  No. 

Product  Name 

069407-00003 

ADL  Rea  and  Tick 
Shampoo 

069407-00004 

ADL  Flea  and  Tick 
Dip 

069408-00001 

Omniban 

069494-00001 

Getem  Roach  Kill- 
er 

070060-00002 

M-97-002  Kaolin 

07039&-OO002 

Gone  Insect  Re- 
pelling Table- 
ctoth 

070422^)0001 

Horse  Guard 
Equine  Fly 
Spray 

070480H00001 

Protopac  Total 
Control  Brand 

070480-00002 

Protopac  Total 
Control  3  Brand 

070597-00001 

Bio  Slime  Retard- 
ant 

070844-00001 

Unocal  Neutral 
"90"  Spray  Oil 

071096-00001 

OR-Cal  Stabilized 
Malathion  400 

071096-00003 

OR-Cal  Ziram  400 

07109fr-q0005 

OR-Cal  Colloidal 
Lindane 

071125-00001 

White  Magic  Flea 
Carpet  Treat- 
ment 

071156-00001 

BT-1100 

071176-00001 

Cyfly  Technical 

071176:00002 

Cyfly  1%  Premix 

071240-00003 

Zerepel  2 

071566-00001 

Top  Crop  Flowable 

IV.  Public  Dodcet 

Complete  lists  of  registrations 
canceled  for  non-payment  of  the 
maintenance  fee  wiU  also  be  available 
for  reference  during  normal  business 
hours  in  the  OPP  Public  Docket,  Rm. 
119,  Crystal  Mall  2, 1921  Jefferson  Davis 
Highway  South,  Arlington  VA,  and  at 
eadi  EPA  Regional  Office.  Product- 
specific  status  inquiries  may  be  made  by 
telephone  by  calling  toll-free  1-800- 
444-7255. 

Dated:  July  29. 1999. 

Marda  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  99-20469  Filed  8-10-99;  8:45  am] 
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DEPARTHENT  OF  THE  INTERIOR 

FWi  and  WUdHI*  Swvic* 

50  CFR  Parts  32  and  36 
RIN101S-AF52 

1899-2000  Ralu9a    OpacHIc  Hunting 
and  Sport  Flailing  Raguiatlona 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 


r:  We  propose  to  add  additional 
national  wildlife  refuges  (refuges)  to  the 
list  of  areas  open  for  hunting  and/w 
sport  fishing,  along  vrith  pertinent 
rafdge-spedfic  regulations  for  such 
activities;  and  amend  certain  regulations 
on  other  refugm  that  pertain  to 
migratory  game  bird  hunting,  upland 
game  hunting,  big  game  hunting,  and 
sport  fishing  for  Uie  1999-2000  season. 
"Hiese  regulations  woidd  provide 
additional  recreational  opportunity 
consistent  with  the  primary  purposes  of 
ihe  National  Wildlife  Refuge  System. 
DATES:  Submit  conunents  on  or  before 
September  10, 1999. 

ADDRESSES:  Submit  written  comments 
to  Chief,  Division  of  Refuges,  U.S.  Fish 
and  Wildlife  Service,  1849  C  Street, 
NW,  MS  670  ARLSQ,  Washington,  DC 
20240.  See  SUPPLEMENTARY  MFORMATION 
for  information  on  electronic 
submission. 

FOR  FURTHER  MFORMATION  CONTACT: 
Leslie  A.  Marlor,  (703)  356-2397;  Fax 
(703)  358-2248. 

SUPPLEMENTARY  MFORMATION:  The 
National  Wildlife  Refuge  System  Act  of 
1966  closes  national  wildlife  refuges  to 
hunting  and  sport  fishing  until  we  open 
them  by  ndemaking.  The  Secretary  of 
the  Interior  (Secretary)  may  ofien  refuge 
areas  to  himting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  purposes  of  the 
refuge.  The  action  also  must  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
fish  and  wildlife  management  and 
administration,  and  otherwise  must  be 
in  the  public  interest.  This  ensures  that 
we  maintain  the  biological  integrity, 
diversity,  and  environmental  health  of 
the  National  Wildlife  Refuge  System 
(System)  for  the  benefit  of  present  and 
future  generations  of  Americans. 

We  review  refuge  hunting  and  fishing 
programs  annually  to  determine 
whether  to  add  additional  refuges  or 
whether  individual  refuge  regulations 
governing  existing  programs  need 
modification,  deletion  or  additions 
made  to  them.  Changing  environmental 


conditions.  State  and  Federal 
regulations,  and  other  fectors  affecting 
wildlife  populations  and  habitat  may 
warrant  modifications  ensuring 
continued  compatibility  of  hunting  and 
fishing  programs  and  that  these 
programs  will  not  materiaUy  interfere 
with  or  detract  bom  the  fulfillment  of 
the  mission  of  the  System  or  the 
purposes  of  the  refuge. 

50  CFR  part  32  contains  provisions 
governing  hunting  and  fishing  on 
national  wildlife  refuges.  We  regulate 
hunting  and  fishing  on  refuges  to: 

•  ensure  compatibility; 

•  properly  manage  the  fish  and 
wildlife  resource; 

•  protect  other  refuge  values;  and 

•  ensure  refuge  usot  safety. 

On  many  refimes,  our  general  policy 
of  adopting  regulations  identical  to  State 
hunting  and  fishing  regulations  is 
adequate  in  meeting  these  objectives. 
On  other  refuges,  it  is  necessary  to 
supplement  State  regulations  with  more 
restrictive  Federal  regulations  to.  ensure 
that  we  meet  our  management 
responsibilities,  as  outlined  under  the 
section  entitled  "Statutory  Auth(mty." 
We  issue  refiige-specific  hunting  and 
fishing  regulations  when  we  open 
wildlife  refuges  to  either  migratory  game 
bird  himting,  upland  game  hunting,  big 
game  himting,  or  sport  fishing.  These 
regulations  list  the  wildlife  species  that 
you  may  hunt  or  those  species  subject 
to  sport  fishing,  seasons,  bag  limits, 
methods  of  hunting  or  fishing, 
descriptions  of  open  areas,  and  other 
provisions  as  appropriate.  50  CFR  part 
32  contains  previously  issued  refuge- 
specific  regulations  for  hunting  and 
fishing.  We  are  promulgating  many  of 
the  amendments  to  these  sections  to 
standardize  and  clarify  the  existing    < 
language  of  these  regulations. 

Plain  Language  Mandate 

The  vast  majority  of  the  proposed 
revisions  in  this  proposed  rule  to  the 
individual  refuge  units  are  to  comply 
with  a  Presidential  mandate  to  use  plain 
language  in  regulations  and  do  not 
modify  the  substance  of  the  previous 
restrictions.  These  types  of  changes 
include  using  "you"  to  refer  to  the 
reader  and  "we"  to  refisr  to  the  Service 
and  using  the  word  "allow"  instead  of 
"permit"  when  we  do  not  require  the 
use  of  a  permit  for  an  activity.  Only  a 
handful  of  proposed  refuge-specific 
regulations  contain  the  substantive 
changes  discussed  below. 

Use  of  Only  Approved  Nontoxic  Shot 

Waterfowl  and  migratory  birds  can  get 
lead  poisoning  by  ingestihg  lead  shot  or 
sinlcOTS  when  they  feed.  You  can  get 
scientific  information  on  this  by 


requesting  the  publication,  'Toxicity  of 
Lead  Shot  to  Wildlife,"  firom  us  by 
calling  1-800-582-3421  or  by  accessing 
the  bibliographic  databases  information 
directly  on  the  Internet  at:  http:// 
www.hvs.gov/fwrefiser.html. 

In  the  November  21, 1986,  Federal 
Register  (51  FR  42107)  we  began  the 
conversion  to  nontoxic  shot  nationwide 
for  waterfowl  hunting  on  refuges,  which 
we  implemented  in  the  1991-1992 
himting  season.  In  the  December  4, 
1995,  Federal  Register  (60  FR  62035). 
we  issued  final  r^ulations  adopting 
requirements  to  use  nontoxic  shot  to 
hunt  wildlife  species  other  than 
waterfowl  and  coots  on  certain  refuges 
beginning  with  the  1996-97  hunting 
season.  Prior  to  that  time  we  requested 
voluntary  compliance.  For  Alaska  we 
delayed  implementation  until  the  1997- 
98  season  to  allow  coordination  with 
the  State  and  outljring  villages.  We  also 
provided  delays  for  Waterfowl 
Production  Areas  (WPAs),  principally  in 
North  Dakota,  South  Dakota,  Minnesota, 
Montana,  Wisconsin,  and  Iowa  until  the 
1998-99  season,  with  volimtary 
compliance  requested  in  the  meantime. 
We  took  these  actions  to  allow  adequate 
time  for  additional  coordination  and 
educational  outreach  with  the  affected 
States,  hunting  organizations,  and  the 
general  public  on  the  efiiects  of  toxic 
lead  shot  to  waterfowl  and  other 
migratory  birds.  We  requested  voluntary 
hunter  use  of  nontoxic  shotshells  until 
we  adopted  final  rules.  In  the  September 
3. 1998.  Federal  Register  (63  FR  46910) 
we  identified  the  refuges  subject  to  the 
rule. 

50  CFR  part  32  prohibits  the  use  or 
possession  of  toxic  shotgun  pellets  by 
upland  game  hunters  on  WPAs  and 
certain  other  areas  (refuges  or  areas 
within  refuges)  of  the  System  to  the 
extent  needed  to  protect  against 
significant  exposure  to  migratory  birds. 
We  delineated  these  areas  on  maps, 
leaflets  and/or  signs  (available  at  each 
refuge  headquarters  or  posted  at  each 
refuge)  or  as  stated  in  refuge-specific 
regulations.  Where  we  allow  turkey  and 
deer  himting,  you  may  use  slugs  and 
shot  containing  lead  to  hunt  these 
species  unless  prohibited  by  refuge- 
specific  regulations. 

We  specifically  identify  the  shot 
allowed  in  areas  of  the  System  by 
reference  to  the  shot  identified  in  50 
CFR  20.21(j).  We  sometimes  grant  new 
shot  types  conditional  approvals  until 
we  complete  all  necessary  studies. 
These  conditional  approvals  change 
yearly,  and  we  add  new  shot  types  to 
our  approved  list  as  they  meet  our 
criteria.  To  avoid  any  confusion,  we 
propose  to  amend  §  32.2  What  are  the 
general  provisions  regarding  hunting  on 
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areas  of  the  National  Wildlife  Refuge 
System?  to  state  that  you  may  use  only 
'approved"  nontoxic  shot  identified  in 
SO  CFR  20.21(j)  while  hunting  with 
shotguns  or  muzzleloaders  on  WPAs,  or 
}n  certain  other  areas  of  the  National 
IVildlife  Refuge  System.  We  also 
iropose  to  amend  affected  refuges  listed 
n  Subpart  B. — Refuge-Specific 
Regulations  for  Hunting  and  Fishing  to 
reflect  that  hunters  may  possess  and  use 
snly  approved  nontoxic  shot  while  in 
he  field. 

Sst^kluBent  sf  Lead-Free  Fishing 
Sxeta 

On  April  13. 1999,  we  published  a 
lotice  of  intent  in  the  Federal  Register 

64  PR  17992)  to  establish  "Lead-Free 
''ishing  Areas"  and  the  prohibition  of 
he  use  of  certain  fishing  sinkers  and 
igs  made  with  lead  on  specific  units  of 
he  System.  We  received  12  written  and 
2  verbal  comments  on  the  notice:  6 
mpport  our  proposal;  4  request 
coordination  in  implementing  our 
iroposal;  3  would  like  to  review  the 
ividence;  and  1  disagreed  with  our 
scientific  findiflgs.  On  this  basis,  we  feel 
we  should  proceed  with  this  proposed 
iction  and  will  consider  and  address  the 
substance  of  the  comments  prior  to 
adopting  any  final  rule. 

We  now  propose  prohibiting  the  use 
)f  these  sinkers  and  jigs  made  of  lead  or 
ead  alloys  in  areas  where  mortality  of 
summon  loons  has  occxirred  or  where 
:oncerns  exist  because  habitat  use  by 
oons  and  significant  fishing  activities 
)verlap.  Each  refuge  selected  that  meets 
hese  criteria  will  have  a  two-year 
)hase-in  period.  This  action  will  not 
:lose  to  sport  fishing  any  of  the  refuge 
mits,  but  only  prohibit  the  use  of  lead 
ishing  sinkers  there. 

Researchers  have  well  documented 
hat  lead  is  toxic  to  both  hiunans  and 
vildlife.  In  areas  where  recreational 
mgling  and  loon  populations  co-occur, 
ead  poisoning  fi'om  swallowing  lead 
sinkers  and  jigs  accounts  for  10-50%  of 
■ecorded  loon  mortality  (Pokras).  This 
nformation  was  referenced  in  the  April 
13, 1999,  notice. 

We  propose  the  establishment  of  a 
'Lead-Free  Fishing  Area"  in  these 
'efuges  and  WPAs: 

•  From  the  outlet  of  Skilak  Lake 
iownstream  to  the  refuge  boimdary  and 
he  Dave  Spenser  Unit  of  the  Kenai 
lefuge  Wilderness  Area,  Kenai  National 
/Vildlife  Refuge,  Alaska 

•  J.N.  "Ding"  Darling  National 
Vildlife  Refuge,  Florida 

•  Moosehorn  National  Wildlife 
lefuge,  Maine 

•  Carlton  Pond  Waterfowl  Production 
Vrea  (part  of  Sunkhaze  National 
VildLUEe  Refuge),  Maine 


.    •  Seney  National  Wildlife  Refuge,    - 
Michigan 

•  Oine  Waterfowl  Production  Area  in 
the  Fergus  Falls  Wetland  Management 
District:  Nicholson  WPA,  Minnesota 

•  Rice  Lake  National  Wildlife  Refuge, 
Minnesota 

•  Tamarac  National  Wildlife  Refuge, 
Minnesota 

•  Pablo  National  Wildlife  Refuge, 
Montana 

•  Red  Rock  Lakes  National  Wildlife 
Refuge,  Montana 

•  Necedah  National  Wildlife  Refuge, 
Wisconsin 

•  5  Waterfowl  Production  Areas  in 
the  St.  Croix  Wetland  Management 
District:  Oakridge  and  Amsdiler  WPAs 
(both  in  St.  Croix  Coimty),  Rose  Lee 
WPA,  Flatey  WPA,  and  Bass  Lake  WPA 
(in  Folk  County),  Wisconsin 

•  National  £lk  Refuge,  Wyoming 
For  the  areas  in  Kenai  National 

Wildlife  Refuge  listed  in  Alaska  above, 
we  will  follow  the  procedures  for 
establishing  permanent  restrictions  in 
National  Wildlife  Refuges  in  Alaska 
outlined  in  §  36.42  Public  participation 
and  closure  procedures  in 
implementing  the  two-year  phase  in. 
Listed  above,  we  have  identified  other 
refuges  in  the  lower  48  States  that  will 
have  "Lead-Free  Fishing  Areas." 

We  propose  to  phase-in  "Lead-Free 
Fishing  Areas."  During  the  first  year  of- 
the  phase-in,  we  will  educate  anglers 
about  the  benefits  of  nontoxic  tackle  for 
wildlife.  After  the  two-year  phase-in,  we 
will  require  anglers  to  fish  with  lead- 
free  sinkers  and  jigs  in  all  designated 
"Lead-Free  Fishing  Areas." 

Request  for  Conunents 

If  you  wish  to  comment,  you  may  do 
so  by  any  one  of  several  methods.  You 
may  mail  comments  to:  Chief,  Division 
of  Refuges,  U.S.  Fish  and  Wildlife 
Service,  1849  C  Street,  NW..  MS  670 
ARLSQ,  Washington,  DC  20240.  You 
may  comment  via  the  Internet  to: 

Refuge Specific Comments@fws.gov. 

Please  submit  Internet  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include:  "Attn:  1018-AF52" 
and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  Internet 
message,  contact  us  directly  at  (703) 
358-2029.  You  may  also  fax  comments 
to:  Chief,  Division  of  Refuges,  (703) 
358-2248.  Finally,  you  may  hand- 
deliver  comments  to  the  address 
mentioned  above. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 


Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

E^partment  of  the  Interior  policy  is, 
whenever  practicable,  to  afford  the 
public  a  meaningful  opportunity  to 
participate  in  the  rulemaking  process. 
We  considered  providing  a  60-day 
rather  than  a  30-day  comment  period. 
However,  we  determined  that  an 
additional  30-day  delay  in  processing 
these  refuge-specifiic  hunting  and 
fishing  regulations  would  hinder  the 
effective  planning  and  administration  of 
our  himting  and  fishing  programs.  That 
delay  would  jeopardize  establishment  of 
hunting  and  fishing  programs  this  year, 
or  shorten  their  duration.  Many  of  these 
rules  also  relieve  restrictions  and  allow 
the  public  to  participate  in  recreational 
activities  on  a  number  of  refuges.  In 
addition,  in  order  to  continue  to  provide 
for  previously  authorized  himting 
opportunities  while  at  the  same  time 
provide  for  adequate  resource 
protection,  we  must  be  tifhely  in 
providing  modifications  to  certain 
himting  programs  on  some  refuges. 
Finally,  there  already  has  been  a  public 
comment  period  on  our  notice  of  intent 
on  the  proposed  establishment  of  "Lead- 
Free  Fishing  Areas." 

When  finalized,  we  will  incorporate 
this  regulation  into  Title  50  Code  of 
Federal  Regulations  (50  CFR)  parts  32 
and  36.  Part  32  contains  general 
provisions  and  refuge-specific 
regulations  for  hunting  and  fishing  on 
national  wildlife  refuges.  Part  36 
contains  provisions  specific  to  Alaska 
national  wildlife  refuges. 

Clarity  of  this  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
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format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
SUPPLEM0ITARY  MPOmiATlON  section  of 
the  preamble  helpful  in  understanding 
the  tvle?  (6)  What  else  coiild  we  do  to 
make  the  rule  easier  to  understand? 

Statatory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966 
as  amended  by  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997  (16  U.S.C.  668dd-e68ee).  and  the 
Refuge  Recreation  Act  (RRA)  of  1962  (16 
U.S.C.  460k-460k-4),  govern  the 
administraticm  and  public  use  of 
national  wildlife  leniges. 

The  National  WildlUe  Refuge  System 
fanprovaoMnt  Act  (NWRSIA)  of  1997  is 
the  latest  amendment  to  the  NWRSAA. 
It  amends  and  builds  upon  the 
NWRSAA  in  a  manner  that  provides  an 
improved  "Organic  Act"  for  the  Refuge 
System  similar  to  those  which  exist  for 
other  .public  lands.  It  serves  to  ensure 
that  we  e£fec:tively  manage  the  System 
as  a  national  system  of  luids,  waters 
and  interests  fat  the  protection  and 
ccMiservatim  of  our  nation's  %vildlife 
resources.  The  NWRSAA  states  first  and 
foramost  that  we  focus  the  mission  of 
the  System  on  conservation  of  fish, 
wildlife,  and  plant  resources  and  their 
habitat.  This  Act  requires  the  Secretary, 
before  initiating  or  permitting  a  new  use 
of  a  refuge,  or  before  expanding, 
renewing,  at  extending  an  existing  use 
of  a  refuge,  to  determine  that  the  use  is 
a  compatible  use  and  not  inconsistent 
with  public  safety. 

The  RRA  authorizes  the  Secretary  to 
administer  areas  within  the  System  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  with  the  primary 
purpo8e(s)  for  which  we  established  the 
areas.  This  Act  reqviires  that  any 
recreational  use  of  refuge  lands  be 
compatible  with  the  primary  purposes 
for  which  we  established  the  refuge  and 
not  inconsistent  with  other  previously- 
authorized  operations. 

The  NWRSAA  and  RRA  also 
authorize  the  Secretary  to  issue 
regulations  to  carry  out  the  purposes  of 
the  Acts  and  regulate  uses. 

We  develop  hunting  and  sport  fishing 
plans  for  each  existing  refuge  prior  to 
opening  it  to  hunting  or  fishing.  In 
many  cases,  we  develop  refuge-specific 
regulations  to  ensure  the  compatibility 
of  the  programs  with  the  purposes  for 
which  we  established  the  refuge.  We've 


ensiu«d  initial  compliance  Mrith  the 
NWRSAA  and  the  RRA  for  hunting  and 
sport  fishing  on  newly  acquired  refuges 
through  an  interim  determination  of 
compatibility  made  at  the  time  of 
acquisition.  This  ensures  that  we  make 
the  determinations  reqiiired  by  these 
acts  prior  to  adding  refuges  to  the  lists 
of  areas  open  to  hunting  and  fishing  in 
50  CFR  part  32.  We  ensure  continued 
compliance  by  the  development  of  long- 
term  hunting  and  sport  fishing  plans 
and  by  annual  review  of  hunting  and 
sport  fishing  pronams  and  regulations. 

In  preparation  for  new  openings,  we 
include  the  foUowing  documents  in  the 
lefiiges'  "openings  package"  for 
R^onal  review  and  approval  fiom  the 
Washington  Office:  an  interim  hunting 
and  fisldng  management  plan;  a  Section 
7  determination  pursuant  to  the 
Endangered  Species  Act  that  these 
openings  will  have  no  effect,  or  are  not 
likely  to  have  an  adverse  effect,  on 
listed  species  or  critical  habitats;  a  letter 
of  concurrence  from  the  affected  State; 
interim  compatibility  determination; 
and  refuge-specific  regulations  to 
administer  the  hunting  and/or  fishing 
I»ograms.  Upon  review  of  these 
dociunents,  we  have  determined  that 
the  opening  of  these  national  wildlife 
refuges  to  hunting  and  fishing  is 
compatible  with  the  principles  of  sound 
fish  and  wildlife  management  and 
administration  and  otherwise  moU  be  in 
the  public  interest. 

We  propose  the  folloMring  wildlife- 
dependent  recreational  activities  for  the 
first  time: 
Hunting  of  migratory  game  birds  on: 

•  Bayou  Teche  National  Wildlife 
Refuge,  Louisiana. 

•  Currituck  National  Wildlife  Refoge, 
North  Carolina. 

•  Julia  Butler  Hansen  Refuge  for  the 
Columbian  White-Tailed  Deer,  Oregon. 

•  Plum  Tree  Island  National  Wildlife 
Refuge,  Virginia. 

Upland  game  hunting  on: 

•  Bayou  Teche  National  Wildlife 
Refuge,  Louisiana. 

Big  game  hunting  on: 

•  Bond  Swamp  National  Wildlife 
Refuge,  Georgia. 

•  Bayou  Teche  National  Wildlife 
Refoge,  Louisiana. 

Sport  fishing  on: 

•  Bond  Swamp  National  Wildlife 
Refoge,  Georgia. 

•  J.  Clark  Salyer  National  Wildlife 
Refoge,  North  Dakota. 

•  Tewaukon  National  Wildlife 
Refoge,  North  Dakota. 

•  Stewart  Lake  National  Wildlife 
Refoge,  North  Dakota. 

•  Upper  Souris  National  Wildlife 
Refoge.  North  Dakota. 


•  Julia  Butler  Hansen  Refoge  for  the 
Columbian  White-Tailed  Deer,  Oregon. 

•  Willapa  National  Wildlife  Refoge, 
Oregon. 

•  ACE  Basin  National  Wildlife 
Refoge,  South  Carolina. 

In  accordance  with  NWRSAA  and  the 
RRA,  we  have  determined  that  these 
openings  are  compatible  and  consistent 
with  the  primary  purposes  for  which  we 
established  the  refoge. 

Need  for  This  Regnlatiim 

We  propose  to  add  additional  refuges 
to  the  list  of  areas  open  for  hunting  and/ 
or  sport  fishing,  along  with  pwtinent 
refi;^e-specific  regulations  for  such 
activities.  We  propose  to  amend  certain 
regulations  on  other  refuges  that  p«rtain 
to  migratory  game  bird  hunting,  upland 
game  hunting,  big  game  hunting  and 
sport  fishing  for  ue  1999-2000  season. 
On  many  refuges,  our  policy  of  adopting 
regulations  identical  to  State  regulations 
is  adequate  in  meeting  National  Wildlife 
Refuge  System  objectives.  On  other 
refuges,  it  is  necessary  to  supplement 
State  regulations  with  more  restrictive 
Federal  regulations  to  ensure  that  we    ' 
meet  our  management  responsibilities, 
as  outlined  under  the  section  entitled 
"Statutory  Authority"  in  the  rule.  We 
issue  refoge-specific  regulations  when 
opening  a  national  wildlife  refuge  or 
modifying  the  various  uses  of  a  refuge, 
and  for  all  hunting  or  sport  fishing. 
These  regulations  list  the  prohibited 
uses,  limited  uses,  and  those  activities 
that  are  available  without  restriction. 
They  also  list  those  wildlife  species  that 
you  may  hunt  or  fish  for  along  with  the 
respective  seasons,  bdg  limits,  methods 
of  hunting  or  fishing,  descriptions  of 
open  areas,  and  other  provisions  as 
appropriate.  We  propose  to  promulgate 
many  of  the  amendments  here  to 
provide  greater  restriction  and  clarify 
the  existing  regulation  language,  which 
should  result  in  less  violations  of  refuge 
regulations. 

Why  Alternative  Approaches  Are  not 
Feasible 

Refuge  officers  process  violation 
notices  through  the  Federal  District 
Court's  Violation  Notice  procedures. 
U.S.  Magistrates  have  required  us  to 
print  refoge  regulations  in  the  Code  of 
Federal  Regiilations  before  they  will 
accept  refoge  violations  into  their 
coiuls.  State  coiuts  do  not  prosecute 
Federal  recreation  regulations,  and 
volimtary  compliance  with  regulations 
has  not  been  successful. 

Regulatory  Planning  and  Review 

This  document  is  not  a  significant 
rule  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
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[  Irder  12866.  See  explanation  under 
i  egulatory  Flexibility  Act. 

a.  This  rule  will  not  have  an  annual 
eiconomic  effect  of  $100  million  or 
edversely  affect  an  economic  sector, 

:  roductivity,  jobs,  the  environment  or 
:  ther  imits  of  government.  A  cost- 
:  enefit  and  economic  analysis  is  not 
r  jquired.  This  proposed  rule  is 
administrative,  legal,  technical,  and 
:  rocedural  in  nature  and  makes  minor 
Modification  to  existing  refuge  public 
ise  programs.  The  rule  will  allow 
iunting  on  five  refuges  where  we  had 
irohibited  hunting  and  allow  fishing  on 
E  ight  refuges  where  we  had  prohibited 
t  lat  activity.  We  estimate  that  these 
anges  will  result  in  11,900  additional 
sitor-hunting-days  and  165,300 
isitor-fishing-days.  The  appropriate 
easure  for  the  net  benefits  of  these 
anges  is  the  additional  net  economic 
~ue  experienced  by  the  participants, 
he  1996  National  Survey  of  Fishing, 
;^unting,  and  Wildlife-Associated 
ecreation  measiu^d  net  economic 
lues  by  activity  and  region.  Applying 
ese  estimates  to  the  niunber  of 
ditional  activity-days  permitted  by 
is  rule  yields  an  estimate  of  the 
itional  benefits  from  increased  hunting 
$160,000  and  from  increased  fishing 
$2.6  million.  These  estimates  are  well 
low  the  threshold  for  a  significant 
"e. 

The  rule  will  also  establish  "Lead- 
Fishing  Areas"  at  13  imits.  When 
idly  implemented,  we  will  not  allow 
i  oglers  in  these  areas  to  use  lead  sinkers 
I  ad  other  lead  equipment.  According  to 
he  FY1997  Refuge  Management 
formation  System,  fewer  than  40,000 
ishing  days  occurred  in  the  refuges 
^oposed  for  this  status.  Although  lead- 
)e  sinkers  are  less  dense  than  lead 
les,  the  difference  in  fishing  with  them 
insignificant,  and  we  anticipate  no 
ange  in  net  economic  values  from  the 
ohibition. 

The  addition  of  the  term  "approved" 
4  the  nontoxic  shot  regidations  is  for 
I :  arification  purposes,  and  we  do  not 
ijcpect  it  to  affect  hunters'  behavior.  It 
is  no  economic  effects. 

b.  This  rule  will  not  create 
^consistencies  with  other  agencies' 

I  ::tions.  We  coordinate  recreational  use 
)p  national  wildlife  refuges  with  State 
;t>vemments  as  well  as  other  Federal 

:encies  -having  adjoining  or  over- 

pping  jurisdiction  before  proposing 
'ations.  The  proposed  regulation  is 

nsistent  with,  and  not  less  restrictive 

an,  other  agencies'  rules. 

c.  This  rule  will  not  materially  affect 
titlements,  grants,  user  fees,  loan 
ograms,  or  tibe  rights  and  obligations 
their  recipients.  The  provisions  of 

rule  only  apply  to  persons  involved 


in  wildlife-dependent  public  use 
including  regulated  hunting  and  sport 
fishing  on  national  wildlife  refuges, 
which  is  a  privilege  and  not  a  right. 
User  fees  will  not  change  as  a  result  of 
this  rule. 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues.  This  proposed  rule 
continues  the  practice  of  requiring 
public  use  of  refuges  to  be  compatible 
with  the  primary  purpose  of  the  refuge. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  nimiber  of  small  entities 
such  as  businesses,  organizations  and 
governmental  jurisdictions  in  the  area  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  A  final 
Regulatory  Flexibility  Analysis  is  not 
attached,  and  a  Small  Entity 
Compliance  Guide  is  not  required. 

Tms  rulemaking  will  not  nave  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Congress  created  the  National  Wildlife 
Refuge  System  to  conserve  fish,  wildlife, 
and  plants  and  their  habitats.  They 
facilitated  this  conservation  mission  by 
providing  Americans  opportunities  to 
visit  and  participate  in  compatible 
wildlife-dependent  recreation, 
including  fishing,  himting,  wildlife 
observation  and  photography,  and 
environmental  education  and 
interpretation  as  priority  public  uses  on 
national  wildlife  refuges  and  to  better 
appreciate  the  value  of,  and  need  for, 
fish  and  wildlife  conservation. 

For  most  imits  within  the  National 
Wildlife  Refuge  System,  this  rule  is 
administrative,  legal,  technical,  and 
procedural  in  nature  and  provides  for 
minor  changes  to  the  methods  of 
hunting  and  fishing  permitted  but  does 
not  stop  the  overall  use  permitted.  For 
most  units,  this  rule  will  not  change  the 
niunber  of  visitors  using  refuges  or  their 
spending  and,  therefore,  will  have  no 
impact  on  the  local  economies  in  their 
vicinity. 

We  propose  to  open  five  units  to 
hunting  for  the  first  time  and  eight  to 
fishing.  Data  from  the  1996  National 
Survey  of  Fishing,  Hunting,  and 
Wildlife-Associated  Recreation  provides 
estimates  of  spending  per  day  for  each 
activity  in  each  of  oiu  regions. 
Multiplying  spending  per  activity  day 
by  the  number  of  activity  days  expected 
at  each  unit  yields  an  estimate  of  the 
total  spending  related  to  the  regulation. 
As  much  of  this  spending  would  have 
occurred  at  other  sites  in  the  local 
region  absent  th^  regulation,  this 
estimate  does  not  represent  increased 
economic  activity  but  economic  activity 


related  to  the  new  recreational 
opportunities.  We  estimate  the 
additional  hunting  opportunities  will 
result  in  11,900  visitor-hunting-days  on 
the  newly  opened  units.  This  bunting 
will  entail  $302,000  in  trip-related 
expenditures  by  hunters.  We  estimate 
the  additional  fishing  opportunities  will 
result  in  165.300  visitor-fishing-days 
and  $9.3  million  in  spending.  Upper 
Souris  National  Wil(Uife  Reftige  and  J. 
Clark  Salyer  National  Wildlife  Refuge 
account  for  90,000  of  the  increased 
fishing  days  so  we  expect  $5.4  million 
of  the  related  spending  in  the  Minot, 
North  Dakota  area.  As  small  businesses 
are  a  significant  portion  of  the  sporting 
goods  industry,  much  of  this  economic 
activity  will  flow  to  small  entities. 
However,  the  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Act. 

The  "Lead-Free  Fishing  Areas"  aspect 
of  the  rule  will  affect  fewer  than  40,000 
angler  days  at  13  units.  Lead-free 
weights  are  somewhat  more  expensive 
than  lead  weights.  The  average  U.S. 
angler  spends  about  $11  per  year  on 
sinkers,  swivels,  and  related  line  gear 
(not  including  lines,  bait,  and  lures). 
This  is  less  than  three  percent  of  the 
angler's  annual  equipment  spending.  If 
each  fishing  day  represented  a  different 
angler,  i.e.,  no  repeat  visits  to  the 
refuges,  and  all  of  the  angl'ers  spent 
twice  as  much  on  sinkers  as  in  an 
average  year,  the  increased  spending 
would  amount  to  approximately 
$435,000  spread  over  eight  states. 
Planned  trade-in  programs  at  the 
affected  refuges  will  ameliorate  even 
this  small  effect.  This  part  of  the  rule 
will  not  have  a  significant  economic 
effect. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  as 
discussed  in  the  Regulatory  Planning 
and  Review  section  above.  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consimiers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  or 

c.  Does  not  nave  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

Since  this  rule  applies  to  public  use 
of  federally-owned  and  managed 
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refuges,  it  does  not  impose  an  unfunded 
mandate  on  State,  local,  or  tribal 
govenunents  or  the  private  sector  of 
more  than  $100  million  per  year.  The 
nde  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required. 

Tddngs  (ExecvtiTe  Order  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  This  regulation 
will  affect  only  visitors  at  national 
wildlife  refuges  and  limit  what  they  can 
do  while  they  are  on  a  refuge. 

Fedfrraliam  (Executive  Order  12612) 

As  discussed  in  the  Regulatory 
Planning  and  Review  and  Unfunded 
Mandates  Act  sections  above,  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment  under 
Executive  Order  12612. 

Chril  Jwtioe  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has     . 
determined  that  the  rule  does  not 
unduly  burdm  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  The  regidation 
will  clarify  established  regulations,  and 
result  in  better  understanding  of  the 
regulations  by  refuge  visitors.  They  will 
be  enforced  through  the  use  of  U.S. 
District  Court  Violation  Notice 
procedures.  A  refuge  regulation  violator 
can  plead  guilty  and  forfeit  a  set  amount 
of  fine  established  at  the  time  of  the 
violation  by  the  refuge  officer.  The 
violator  can  complete  this  through  the 
mail  without  a  court  appearance.  A 
violator  can  also  plead  not  guilty  on  the 
notice,  and  the  Magistrates  Court  will 
set  an  appearance  date  and  time  and 
notify  bioth  the  violator  and  officer  to 
appear  in  Magistrates  Court  for  a 
hearing  and/or  trial,  in  accordance  with 
U.S.  District  Court  Rules  of  Procedure. 

Paperworic  Reduction  Act 

This  regulation  does  not  contain  any 
information  collection  requirements 
other  than  that  already  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  See  50 
CFR  25.23  for  information  concerning 
that  approval. 

Section  7  Consultation 

In  preparation  for  new  openings,  we 
include  Section  7  consiiltation 
documents  in  the  refuge's  "openings 


package"  for  Regional  review  and 
approval  from  the  Washington  Office. 
We  reviewed  the  changes  in  hunting 
and  fishing  herein  with  regard  to  section 
7  of  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531-1543)  and  find  the 
actions  are  not  likely  to  adversely  afiiect 
the  continued  existence  of  any 
endangered  species  At  threatened 
species  or  result  in  the  destruction  or 
adverse  modffication  of  habitat  of  such 
species  within  the  System  since  the  rule 
is  primarily  administrative,  legal, 
technical  or  procedural  in  nature  and/or 
makes  minor  modifications  to  existing 
public  use  programs.  We  comply  with 
section  7  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C.  1531-1543)  when 
developing  comprehensive  conservation 
plans,  refuge  public  use  management 
plans,  and  prior  to  implementing  any 
new  or  revised  public  recreation 
program  on  a  refuge  as  identified  in  50 
CFR  26.32.  We  also  make 
determinations  required  by  the 
Endangered  Species  Act  on  a  case-by- 
case  basis  before  the  addition  of  a  refuge 
to  the  lists  of  areas  open  to  hxmting  or 
fishing  as  contained  in  50  CFR  32.7. 

National  Envinminental  Policy  Act 

We  analyzed  this  rule  in  accordance 
with  the  criteria  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  and  318  DM 
2.2(g)  and  6.3(D).  This  nde  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  An  environmental 
impact  statement/assessment  is  not 
required. 

A  categorical  exclusion  from  NEPA 
documentation  covers  this  amendment 
of  refuge-specffic  hunting  and  fishing 
regulations  since  it  is  technical  and 
procedural  in  natiire,  and  the 
environmental  effects  are  too  broad, 
speculative,  or  conjectiual  to  lend 
themselves  to  meaningful  analysis  (516 
DM  2,  Appendix  1.10). 

Prior  to  the  addition  of  a  refuge  to  the 
list  of  areas  open  to  himting  and  fishing 
in  50  CFR  part  32,  we  develop  hunting 
and  fishing  plans  for  the  affected 
refuges.  We  incorporate  these  proposed 
refuge  himting  and  fishing  activities  in 
the  refuge  Comprehensive  Conservation 
Plans  and/or  step-down  management 
plans,  pursuant  to  our  refuge  planning 
guidance  in  602  FW  1-3.  We  prepare 
these  plans  in  compliance  with  section 
102(2)(C)  of  NEPA,  and  the  Council  on 
Environmental  Quality's  regulations  for 
implementing  NEPA  in  40  CFR  parts 
1500-1508.  We  invite  the  affected 
public  to  participate  in  the  review, 
development,  and  implementation  of 
these  plans. 


We  have  also  prepared  several  related 
environmental  analyses,  such  as  lead 
shot  vs.  nontoxic  shot  as  it  relates  to 
waterfowl  and  other  wildlife  with  the 
latest  being  an  Environmental 
Assessment  (EA)  in  May,  1998. 

Available  Information  for  Specific 
Refuges 

Individual  refuge  headquarters  retain 
information  regarding  public  use 
programs  and  the  concfitions  that  apply 
to  their  specific  programs,  and  maps  of 
their  respective  areas.  You  may  also 
obtain  information  from  the  regional 
offices  at  the  addresses  listed  below: 

Region  1 — California,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Assistant  Regional  Director —  Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service,  Eastside  Federal  Complex, 
Suite  1692,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181; 
Telephone  (503)  231-6214. 

Region  2 — ^Arizona,  New  Mexico, 
Oklahoma  and  Texas.  Assistant 
Regional  Director — ^Refuges  and  Wildlife 
U.S.  Fish  and  Wildlife  Service,  Box 
1306,  Albuquerque,  New  Mexico  87103; 
Telephone  (505)  766-1829. 

Region  3 — Illinois,  Indiana,  Iowa. 
Michigan,  Miimesota,  Missouri,  Ohio 
and  Wisconsin.  Assistant  Regional 
Director — ^Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlifa  Service,  Federal 
Biiilding,  Fort  Snelling,  Twin  Cities, 
Minnesota  55111;  Telephone  (612)  713- 
5300. 

Region  4 — Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  Tennessee, 
South  Carolina,  Puerto  Rico  and  the 
Virgin  Islands.  Assistant  Regional 
Director — Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Room  324,  Atlanta,  Georgia 
30345;  Telephone  (404)  679-7152. 

Region  5 — Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia  and  West 
Virginia.  Assistant  Regional  Director — 
Refuges  and  Wildlife,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035- 
9589;  Telephone  (413)  253-8550. 

Region  6 — Colorado,  Kansas, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah  and  Wyoming. 
Assistant  Regional  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  WUdUfe 
Service,  Box  '25486,  Denver  Federal 
Center,  Denver,  Colorado  80225; 
Telephone  (303)  236-8145. 

Region  7 — ^Alaska.  Assistant  Regional 
Directoi^Refuges  and  Wildlife.  U.S. 
Fish  and  Wildlife  Service,  1011  E. 


T  ]  dor  Rd.,  Anchorage.  Alaska  99503; 
Telephone  (907)  786-3545. 


fokras,  MA.,  and  R.  Chafel.  1992. 
h^kd  toxicosis  from  ingested  fishing 
cers  in  adult  common  loons  (Gavia 
ler)  in  New  England.  Journal  of  Zoo 
ailti  Wildlife  Medicine.  23:92-97. 

'  Audior 

<eslie  A.  Marler,  Management 
"yst,  Division  of  Refuges,  U.S.  Fish 
a4tl  Wildlife  Service,  Washington,  DC 
2(  1^40,  is  the  primary  author  of  this 
pi  Imposed  rulemaking  document. 
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CFRPaTt32 


Fishing,  Hunting,  Reporting  and 
re  qordkeeping  requirements.  Wildlife, 
W  jldlife  refuges. 

50CFRPaTt36 

iUaska,  Recreation  and  recreational 
aiaas,  Reporting  and  recordkeeping 
requirements.  Wildlife  refuges, 
for  th6  reasons  set  forth  in  the 
able,  we  propose  to  amend  Title 
S^iChapter  I,  subchapter  C  of  the  Code 
rederal  Regulations  as  follows: 

32-4AMENDED] 

The  authority  citation  for  part  32  is 
reMised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k, 
6C  4,  668dd-668ee.  and  7151. 

i.  We  propose  to  amend  §  32.2  by 
re  losing  the  section  heading  and  by 
re  losing  para^praph  (k)  to  read  as  follows: 

f  9^    What  are  the  general  provisions 
reowding  hunting  on  areas  of  the  National 
Wflblife  Refuge  System? 


a)  You  may  only  use  or  possess 
at  i>roved  nontoxic  shot,  which  we 
identify  in  50  CFR  20.21(j),  while 
hiiliting  with  shotgims  or  muzzleloaders 
on  jWaterfowl  Production  Areas,  or  on 
cenain  other  areas  of  the  National 
WJildlife  Refuge  System  as  delineated  on 
m|ibs,  leaflets  and/or  signs,  available  at 
eak^  refuge  headquarters  or  posted  at 
ea|dh  refuge,  or  as  stated  in  refuge 
spjedfic  regulations.  Where  we  allow 
tuKey  and  deer  hunting,  you  may  use 
slugs  and  shot  containing  lead  to  hunt 
theee  species  imless  probdbited  by 
refuge-specific  regulations. 

a.  We  propose  to  amend  §  32.7  by 
revising  the  section  heading  and  by 
re|$oving  the  listing  of  "Cossatot 
National  Wildlife  Refuge"  and  by 
al  nabetically  adding  Uie  listing  "Pond 
Ci  e  ek  National  Wildlife  Refuge"  in  the 
St )  :e  of  Arkansas;  by  alphabetically 
ad  ( ing  the  listing  "Bond  Swamp 


National  Wildlife  Refuge"  in  the  State  of 
Georgia;  by  alphabetically  adding  the 
listing  of  "Bayou  Teche  National 
Wildlife  Refuge"  in  the  State  of 
Louisiana;  by  alphabetically  adding  the 
listing  of  "Currituck  National  Wildlife 
Refuge"  in  the  State  of  North  Carolina; 
by  alphabetically  adding  the  listing  of 
"Stewart  Lake  National  Wildlife 
Refuge"  in  the  State  of  North  Dakota;  by 
removing  the  listing  of  "Baskett  Slough 
National  Wildlife  Refuge"  and  by 
alphabetically  adding  the  listing  "Julia 
Butler  Hansen  Refuge  for  the  Columbian 
White-Tailed  Deer"  in  the  State  of 
Oregon;  by  alphabetically  adding  the 
listing  "Plimi  Tree  Island  National 
Wildlife  Refuge"  in  the  State  of  Virginia; 
and  by  alphabetically  adding  the  listing 
"St.  Croix  Wetland  Management 
District"  in  the  State  of  Wisconsin.  The 
revision  reads  as  follows: 

i32.7    What  refuge  units  are  open  to 
-hunting  and/or  fishing? 

*        *        *        *        • 

4.  We  propose  to  amend  §  32.20 
Alabama  by  revising  Wheeler  National 
Wildlife  Refuge  to  read  as  follows: 

§32^    Alabama. 

***** 

Wheeler  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  We  allow 
bunting  of  quail,  squirrel,  rabbit,  racoon,  and 
opossum  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  We 
require  permits. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  subject  to  the  following  condition:  We 
require  permits. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  do  not  allow  bank  fishing  around  the 
shoreline  of  the  refuge  headquarters. 

2.  All  other  refuge  waters  are  open  to 
fishing  year-round  unless  otherwise  posted. 

3.  We  prohibit  entry  and  use  of  airboats 
and  hovercraft  on  all  waters  within  the  refuge 
boundaries. 

4.  We  prohibit  entry  and  use  of  inboard 
waterthrust  boats,  such  as  but  not  limited  to 
personal  watercraft,  watercycles,  and 
waterbikes  on  all  waters  of  the  refuge  except 
that  portion  of  the  Tennessee  River  and  Flint 
Creek  from  its  mouth  to  mile-marker  three. 

5.  Boats  may  not  be  left  on  the  refuge 
overnight. 

5.  We  propose  to  amend  §  32.22 
Arizona  by  revising  Bill  Williams  River 
National  Wildlife  Refuge  and  Cibola 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.3.  and  B.4.  of  Havasu 
Nationd  Wildlife  Refuge;  and  by 
revising  paragraphs  A.3.  and  B.2.  of 
Imperial  National  Wildlife  Refuge  to 
read  as  follows: 


f  32.22    Arizona. 

•        *        *        •        » 

Bill  Williams  River  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  mourning  and  white-winged 
doves  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  We  allow 
only  shotguns. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  quail  and  cottontail  rabbit  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  You  will  possess  and  usq  only  approved 
nontoxic  shot  while  in  the  field. 

2.  We  allow  only  shotguns. 

3.  We  allow  hunting  of  cottontail  rabbits 
from  September  1  to  the  close  of  the  State 
quail  season. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
desert  big-horn  sheep  on  designated  areas  of 
the  refiice. 

D.  Sport  Fishing.  We  allow  sport  fishing  in 
designated  areas. 


Obola  National  Wildlifie  Reiiige 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots, 
moorhens,  common  snipe,  mourning  and 
white-winged  dove  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  We  allow  only  shotgujis.  ,< 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

3.  You  must  pay  a  hunt  fee  in  portions  of 
the  refuge.  Consult  refuge  hunting  leaflet  for 
locations.   . 

4.  We  do  not  allow  pit  or  permanent 
blinds. 

5.  Hunting  in  Farm  Unit  2  closes  at  12:00 
p.m.  each  day,  and  special  regulations  are  in 
effect.  Consult  refuge  hunting  leaflet  for 
regulations  and  location. 

6.  We  close  Farm  Unit  2  to  all  hunting 
except  waterfowl  hunting  during  the  Arizona 
waterfowl  season. 

7.  You  must  remove  all  temporary  blinds, 
boats,  and  decoys  from  the  refuge  following 
each  day's  hunt. 

8.  We  do  not  allow  hunting  within  50 
yards  (45  m]  of  any  public  road. 

9.  The  Hart  Mine  Marsh  area  is  open  to 
hunting  from  10:00  a.m.  to  3:00  p.m.  daily 
during  goose  season.  , 

10.  The  area  known  as  Pretty  Water  is  open 
to  waterfowl  hunting  from  ^/i  hour  before 
sunrise  to  3:00  p.m.  MST  during  the  Arizona 
and  California  waterfowl  hunting  seasons. 

B.  Upland  Game  Hunting.  We  allow 
hunting-of  quail  and  cottontail  rabbit  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  allow  only  shotguns  and  bows  and 
arrows. 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

3.  You  may  hunt  cottontail  rabbit  from 
September  1  through  the  last  day  of  the 
respective  State's  quail  season. 

4.  During  the  Arizona  waterfowl  season, 
you  may  not  hunt  quail  and  rabbit  in  Farm 
Unit  2. ' 

5.  You  may  not  hunt  within  50  yards  (45 
m]  of  any  public  road. 
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C.  Big  Game  Hunting.  We  allow  hunting  of 
mule  deer  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  During  the  Arizona  waterfowl  season, 
you  may  not  hunt  mule  deer  in  Farm  Unit 
2. 

2.  You  may  not  hunt  within  50  yards  (45 
m)  of  any  public  road. 

D.  Sport  Fishing.  We  allow  sport  fishing 
and  frogging  subject  to  the  following 
condition: 

1.  Qbola  Lake  is  open  to  fishing  and 
firogging  from  March  15  through  Labor  Etay. 

Havani  National  Wildlife  RefiigB 

A.  Hunting  of  Migratory  Game  Birds.  •  •  * 

•         •         •         *         • 

3.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field.. 
***** 

B.  Upland  Game  Hunting.  "  * 
***** 

4.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


bsperial  Natioaal  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  •  * 
***** 

3.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

B.  Upland  Game  Hunting.  *  *  * 

***** 

2.  We  require  approved  nontoxic  shot  for 
hunting  quail  and  cottontail  rabbit. 


132.23    [AnMndMq 

6.  We  propose  to  amend  §  32.23 
Aiicansas  by  revising  the  name 
"Cossatot  National  Wildlife  Refuge"  to 
read  "Pond  Creek  National  Wildlife 
Refuge"  and  by  placing  it  in 
alphabetical  order. 

7.  We  propose  to  amend  §  32.24 
California  by  revising  paragraph  A.2.  of 
Clear  Lake  National  Wildlife  Refuge;  by 
revising  the  introductory  text  of 
paragraphs  A.  and  B.,  by  revising 
paragraph  A.I.,  by  adding  paragraph 
A.4.,  by  redesignating  paragraphs  B.2. 
and  B.3.  as  B.3.  and  B.4.  and  aesignating 
the  undesignated  paragraph  following 
paragraph  B.l.  as  B.2.,  by  revising 
paragraphs  B.2.,  and  B.3..  and  adding 
paragraph  B.5.  of  Colusa  National 
Wildlife  Refuge;  by  revising  Delevan 
National  Wildlife  Refuge;  by  revising 
paragraph  D.  of  Humboldt  Bay  National 
WiliUife  Refuge;  by  revising  paragraph 
B.2.  of  Kern  National  Wildlife  Refine; 
by  revising  Lower  Klamath  National 
Wildlife  Refuge;  by  revising  paragraph 
A.  of  Merced  National  Wildlife  Refuge; 
by  revisiug  paragraph  A.4.  and 
paragraph  B.  of  Modoc  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.  and  B.  of  Sacramento  National 
Wildlife  Refuge;  by  revising  paragraph 
A.,  by  revising  the  introductory  text  of 
paragraph  B.  and  paragraph  B.l.,  by 


revising  paragraph  D.  of  San  Luis 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.  and  B.  of  Sutter  National 
Wildlife  Refuge;  and  by  revising 
paragraphs  A.  and  B.  of  Tule  Lake 
National  Wildlife  Refuge  to  read  as 
follows: 

132.24    CalHbmia. 

***** 

Qear  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

***** 

2.  Snipe  hunters  will  possess  and  use  only 
approved  nontoxic  shot  while  in  the  field. 


Colusa  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots, 
moorhens,  and  snipe  on  designated  areas  of 
the  refuges  subject  to  the  following 
conditions: 

1.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 
***** 

4.  No  person  will  build  or  maintain  fires, 
except  in  portable  gas  stoves. 

B.  Upland  Game  Hunting.  We  allow  ' 
hunting  of  pheasant  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 
***** 

2.  We  do  not  allow  bicycles  and  other 
conveyances. 

3.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

***** 

5.  No  person  will  build  or  maintain  fires, 
except  in  portable  gas  stoves. 


Delevan  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots, 
moorhens,  and  snipe  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  You  must  unload  firearms  while 
transporting  them  between  parking  areas  and 
spaced  blind  areas. 

2.  We  do  not  allow  snipe  hunting  in  the 
spaced  blind  areas. 

3.  We  restrict  hunters  assigned  to  the 
spaced  blind  area  to  within  100  feet  (30  m) 
of  their  assigned  hunt  site  except  for 
retrieving  downed  birds,  placing  decoys,  or 
traveling  to  and  from  the  area. 

4.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  We  do  not  allow  bicycles  and  other 
conveyances. 

5.  You  may  not  possess  more  than  25  shells 
while  in  the  field. 

6.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

7.  No  person  will  build  or  maintain  fires, 
except  in  portable  gas  stoves. 

B.  Upland  Game  Hunting.  We  allow 
himting  of  pheasant  only  in  the  free  roam 
areas  on  the  refuge  subject  to  the  following 
conditions: 

1.  We  do  not  allow  pheasant  hunting  in  the 
spaced  blind  area  except  during  a  special 


one-day  only  pheasant  hunt  on  the  first 
Monday  after  the  opening  of  the  State 
pheasant  hunting  season. 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

3.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  We  do  not  allow  bicycles  and  other 
conveyances. 

4.  You  may  not  possess  more  than  25  shells 
while  in  the  field. 

5.  No  person  will  build  or  maintain  fires, 
except  in  portable  gas  stoves. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  We  allow  fishing  during 
daylight  hours  only  from  February  15 
through  October  1. 
***** 

Humboldt  Bay  National  WUdlife  Refuge 

*.*••• 

D.  Sport  Fishing.  We  allow  fishing  on 
de«tignatnH  nrnas  of  the  refuge  subj«rt  to  the 
following  conditions: 

1.  We  allow  fishing  from  the  designated 
shoreline  train  along  Hookton  Slou^  during 
daylight  hours  only. 

2.  We  allow  fishermen  to  only  use  pole  and 
line  or  rod  and  reel  from  the  Hookton  Slough 
Shoreline  trail  fishing  area. 

3.  We  do  not  allow  either  motorized  boats 
or  motors  on  the  refuge  dock  on  Humboldt 
Bay.  We  close  the  dock  on  Humboldt  Bay  to 
launching  of  all  boats  fit)m  November  1 
through  January  15. 


Kern  National  WUdlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


Lower  Klamath  Natioaal  Wildlife  Refkige 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots, 
moorhens  and  snipe  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  In  the  controlled  waterfowl  hunting  area, 
we  require  entry  permits  for  the  first  2  days 
of  the  waterfowl  season  for  all  hunters  16 
years  of  age  or  older.  An  adult  with  a  permit 
must  accompany  hunters  imder  the  age  of  16 
hunting  in  the  controlled  area.  We  require 
advance  reservations  for  the  first  2  days  of 
the  hunt. 

2.  Shooting  hours  end  at  1:00  p.m.  daily  on 
the  California  portion  of  the  refuge  except 
that  the  refuge  manager  may  designate  up  to 
six  one-day  special  youth  or  disabled  hunter 
hunts  per  season  and  up  to  three  days  per 
week  of  general  waterfowl  hunting  starting 
December  1  after  1:00  p.m. 

3.  You  may  carry  only  unloaded  firearms 
on  himter  access  routes  open  to  motor 
vehicles  or  when  taking  them  through  posted 
retrieving  zones  when  traveling  to  and  from 
the  hunting  areas. 

4.  You  may  not  set  decoys  in  retrieving 
zones. 

5.  We  do  not  allow  air-thrust  and  inboard 
waterthrust  boats. 
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sL  Snipe  hunters  will  possess  and  use, 
while  in  the  field,  only  approved  nontoxic 
shct. 

J  You  may  only  use  non-motorized  boats 
an  c  boats  with  electric  motors  on  imits  4b 
an  q  4c  from  the  start  of  the  hunting  season 
th  "^ugh  November  30.  You  may  use 
motorized  boats  on  units  4b  and  4c  from 
D^ember  1  through  the  end  of  hunting 
sewon. 

p.  Upland  Game  Hunting.  We  allow 
hiiilting  of  pheasant  on  designated  areas  of 
ijrefi^e  subject  to  the  following 
editions: 

.  You  will  possess  and  use  only  approved 
^toxic  shot  while  in  the  field. 
.  You  may  carry  only  unloaded  firearms 
[  punter  access  routes  open  to  motor 
icles  or  when  taking  them  through  posted 
re^eving  zones  when  traveling  to  and  from 
th^i  hunting  areas. 
"^.  Big  Game  Hunting.  [Reserved] 
Sport  Fishing.  [Reserved] 

National  Wildlife  Refuge 

Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots,  and 
m<)^rhens  on  designated  areas  of  the  refuge 
jject  to  the  following  conditions  and  as  we 
'  otherwise  post  in  the  refuge  regulations: 
You  must  unload  firearms  while 
isporting  them  between  parking  areas  and 
id  sites. 

You  may  not  possess  or  use  more  than 
Approved  nontoxic  shotgun  shells  when 

Qg  their  assigned  parking  lot. 
3t  We  restrict  hunters  assigned  to  the 
spaced  blind  unit  to  their  assigned  blind 
except  for  retrieving  downed  birds,  placing 
depoys,  or  traveling  to  and  fitim  the  parking 


loc  National  Wildlife  Refuge 

.  Hunting  of  Migratory  Game  Birds. 


tl  Snipe  hunters  will  possess  and  use  only 
apdroved  nontoxic  shot  while  in  the  field. 
*    I     *         *         •         • 

i  Upland  Game  Hunting.  We  allow 
hv  ntii^  of  pheasant  on  designated  areas  of 
thiilrefuge  subject  to  the  following 
conditions: 

|,  We  limit  hunting  to  junior  hunters 
possessing  a  valid  Junior  Hunting  License 
an  cj  refuge  permit. 

I  You  will  possess  and  use  only  approved 
no  r  toxic  shot  while  in  the  field. 


Sa  iraniento  National  Wildlife  Refuge 

1.  Hunting  of  Migratory  Game  Birds.  We 
allciw  hunting  of  geese,  ducks,  coots, 
moorhens,  and  snipe  on  designated  areas  of 
thiiirefuge  subject  to  the  following 
CO  ijditions: 

ll  You  must  unload  firearms  while 
tra  r  sporting  them  between  parking  areas  and 
spk  :ed  bliiid  areas. 

2  We  do  not  allow  snipe  hunting  in  the 
spa  :ed  blind  area. 

S  We  restrict  hunters  assigned  to  the 
spited  blind  unit  to  within  100  feet  (30  m) 
of  their  assigned  hunt  site  except  for 
retrieving  downed  birds,  placing  decoys,  or 
traMeling  to  and  from  the  parking  area. 


4.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

5.  You  may  not  possess  more  than  25  shells 
while  in  the  field. 

6.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  We  do  not  allow  bicycles  and  other 
conveyances. 

7.  No  person  will  build  or maintain  fires, 
except  in  portable  gas  stoves. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  We  do  not  allow  pheasant  hunting  in  the 
spaced  blind  area  except  during  a  special 
one-day  only  pheasant  hunt  on  the  first 
Monday  after  the  opening  of  the  State 
pheasant  hunting  season. 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

3.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  We  do  not  allow  bicycles  and  other 
conveyances. 

4.  You  may  not  possess  more  than  25  shells 
while  in  the  field. 

5.  No  person  will  build  or  maintain  fires, 
except  in  portable  gas  stoves. 


San  Luis  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  himting  of  geese,  ducks,  coots, 
moorhens,  and  snipe  on  designated  areas  of 
the  refuge  subject  to  the  following  conditions 
and  as  we  may  otherwise  post  in  the  refuge 
regulations: 

1.  In  the  free-roam  hunting  areas,  you  may 
use  only  portable  blinds,  temporary  blinds 
constructed  of  natural  materials,  and  on  the 
San  Luis  Unit,  existing  concrete  barrel 
blinds.  We  prohibit  the  cutting  of  woody 
vegetation. 

2.  You  must  remove  all  portable  blinds, 
decoys,  and  other  personal  equipment  from 
the  refuge  following  each  day's  hunt. 

3.  You  may  snipe  hunt  only  within  the 
free-roam  portion  of  the  San  Luis  unit's 
waterfowl  hunting  areas.  Snipe  hunters  may 
only  possess  and  use  approved  nontoxic 
shot. 

4.  You  may  possess  not  more  than  25 
approved  nontoxic  shotgun  shells  after 
leaving  their  assigned  parking  lot  or  boat 
launch. 

5.  Vehicles  may  stop  only  at  designated, 
assigned  parking  areas.  We  prohibit  dropping 
of  passengers  or  equipment  or  stopping 
between  designated  parking  areas.  You  must 
return  your  permits  to  the  check  stations 
immediately  upon  completion  of  your  hunt, 
and  prior  to  using  any  tour  routes  or  leaving 
the  refuge  vicinity. 

6.  You  may  not  transport  loaded  firearms 
while  walking  or  bicycling  between  parking 
areas  in  spaced  blind  units,  or  while 
traveling  in  a  boat  under  power. 

7.  We  restrict  hunters  in  the  spaced  blind 
area,  to  their  assigned  blind  except  when 
they  are  placing  decoys,  traveling  to  and  from 
the  parking  area,  retrieving  downed  birds,  or 
when  shooting  to  retrieve  cripples. 

8.  Access  to  the  Frietas  Unit  free-roam 
hunting  area  is  by  boat  only  with  a  maximum 
of  5  mph.  Prohibited  boats  include  air-thrust 
and/or  inboard  water-thrust  types. 


9.  We  prohibit  the  use  of  motorized  boats 
in  the  free  roam  units  with  the  exception  of 
the  Frietas  Unit. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasants  on  designated  areas  of 
the  refuge  subject  to  the  following  conditions 
or  as  we  otherwise  may  post  in  refuge 
regulations  available  at  visitor  information 
centers  and  refuge  headquarters: 

1.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 
***** 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions  and  as  we  may 
otherwise  post  in  the  refuge  regulations: 

1.  We  allow  fishing  from  sunrise  to  sunset 
only,  except  on  that  portion  of  the  San 
Joaquin  River's  south  (left  descending)  bank 
within  the  West  Bear  Creek  Unit  designated 
as  open  for  fishing  24  hours  per  day,  or  as 
otherwise  posted  in  refuge  regulations. 

2.  We  allow  the  use  of  1  pole  and  line  or 
1  rod  and  reel  per  person.  Fishermen  must 
attend  at  all  times  any  pole  and  line  or  rod 
and  reel  they  are  using  for  fishing. 

3.  We  prohibit  the  use  of  any  boat,  float 
tube,  or  other  floating  aid/device. 


Sutter  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots, 
moorhens  and  snipe  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

2.  You  may  not  possess  more  than  25  shells 
while  in  the  field. 

3.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  We  do  not  allow  bicycles  and  other 
conveyances. 

4.  No  person  will  build  or  maintain  fires, 
except  in  portable  gas  stoves. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant  on  designated  areas  of 
the  refuge  subject  to  the  following  - 
conditions: 

1.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

2.  Access  is  by  foot  traffic  only.  We  do  not 
allow  bicycles  and  other  conveyances. 

3.  You  may  not  possess  more  than  25  shells 
while  in  the  field. 

4.  No  person  will  build  or  maintain  firea, 
except  in  portable  gas  stoves. 


Tule  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots, 
moorhens,  and  snipe  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  We  require  entry  permits  in  the 
controlled  waterfowl  hunting  area  for  the 
first  2  days  of  the  waterfowl  season  for  all 
hvinters  16  years  of  age  or  older.  An  adult 
with  a  permit  must  accompany  hunters 
under  the  age  of  16  hunting  in  the  controlled 
area.  We  require  advance  reservation  for  the 
first  2  days  of  the  hunt. 

2.  Shooting  hours  end  at  1:00  p.m.  daily  on 
.the  California  portion  of  the  refuge  except 
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that  the  rehige  manager  may  designate  up  to 
six  one-day  special  youth  or  disabled  hunter 
hunts  per  season  and  up  to  three  days  per 
week  of  general  waterfowl  hunting  starting 
December  1  after  1:00  p.m. 

3.  We  do  not  allow  possession  of  any 
loaded  firearms  more  than  200  feet  (60  m) 
from  the  established  blind  states.  You  select 
blind  sites  by  lottery  at  the  beginning  of  each 
himt  day.  You  may  shoot  only  from  within 
their  assigned  blind  sites. 

4.  Youjnay  carry  only  unloaded  firearms 
on  hunter  access  routes  open  to  motor 
vehicles  or  when  taking  them  through  posted 
retrieving  zones  when  traveling  to  and  from 
the  hunting  areas. 

5.  We  do  not  allow  you  to  set  decoys  in 
retrieving  zones. 

6.  We  do  not  allow  air-thrust  and  inboard 
waterthrust  boats. 

7.  Snipe  hunters  will  possess  and  use, 
while  in  the  field,  only  approved  nontoxic 
shot. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

2.  You  may  carry  only  unloaded  firearms 
on  hunter  access  routes  open  to  motor 
vehicles  or  when  taking  them  through  posted 
retrieving  zones  when  traveling  to  and  from 
the  hunting  areas. 

•        *        *        •        * 

8.  We  propose  to  amend  §  32.25 
Colorado  by  revising  paragraph  B.  of 
Arapaho  National  WUdlife  Refuge  to 
read  as  follows: 

f32^    Colofado. 


Anpaho  Natinui  Wildlife  Refiige 

•  *        •        *        * 

B.  Upland  Game  Hunting.  We  allow 
upland  game  htmting  on  designated  areas  of 
the  refuge  pursuant  to  State  law  and  subject 
to  the  following  condition:  You  will  possess 
and  use  only  approved  nontoxic  shot  while 
in  the  field. 

•  *         *         •         • 

9.  We  propose  to  amend  §  32.27 
Delaware  by  revising  paragraph  B.  of 
Bon^y  Hook  National  Wildlife  Refuge: 
and  by  revising  paragraph  B.4.  of  Prime 
Hook  National  Wildlife  Refuge  to  read 
as  follows: 

132^    IMawara. 


Bonlmy  Hook  National  Wfldlife  Refiige 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  We  allow  hunting  only  on  the  South 
Upland  Hunting  Area. 

2.  We  allow  htmting  from  V2  hour 
before  sunrise  to  Vz  hour  after  sunset 

3.  We  do  not  allow  hunting  fix>m  March  1 
through  August  31. 


4.  Shotgim  hunters  will  possess  and  use 
only  approved  nontoxic  shot  while  in  the 
field. 


Prime  Hook  National  WUdlife  Refuge 

***** 

B.  Upland  Game  Hunting.  •  *  • 

***** 

4.  Shotgun  hunters  will  possess  and  use 
only  approved  nontoxic  shot  while  in  the 
field. 
***** 

10.  We  propose  to  amend  §  32.28 
Florida  by  revising  Chassahowitzka 
National  Wildlife  Refuge;  by  adding 
paragraph  D.8.  of  J.  N.  "Ding"  Darling 
National  Wildlife  Refuge;  by  revising 
paragraphs  C.  and  D.  of  Lake  Woodruff 
Nationd  Wildlife  Refuge;  by  revising 
paragraphs  A.,  B.,  C,  and  D.9.  and 
adding  paragraph  D.IO.  of  St.  Marks 
National  Wildlife  Refuge;  and  by 
revising  paragraphs  B.,  C,  and  D.  of  St. 
Vincent  National  Wildlife  Refuge  to 
read  as  follows: 

132^    Flortda. 

*        *        •        •        * 

Chassahowitzka  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  ducks  and  coots  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 

B.  Upland  Game  Hunting.  We  allow 
himting  of  quail,  squirrel,  rabbit  and 
armadillo  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  We 
require  permits. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  and  feral  hogs  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 

D.  Sport  Fishing.  We  allow  sport  fishing  on 
the  refiige  year  round.  Creel  limits/seasons 
are  in  accordance  with  State  regulations. 


J.  N.  "Ding"  Dariing  National  WUdlife 
Refuge 

***** 

D.  Sport  Fishing.  *  •  • 

***** 

8.  Effective  with  the  2001-2002  season,  we 
will  require  anglers  to  use  lead-fi«e  sinkers 
and  jigs  on  all  fi«sh  water  open  to  fishing. 

Lake  Woodruff  National  WUdlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  and  feral  hogs  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 

D.  Sport  Fishing.  Sport  fishing  will  be  in 
accordance  with  State  regulations  and  is 
subject  to  the  following  conditions: 

1.  We  allow  fishing  only  from  sunrise  to 
sunset. 

2.  We  do  not  allow  use  of  airfooats  in  the 
refuge. 

3.  We  do  not  allow  commercial  fishing  or 
the  taking  of  frogs  or  turtles. 


4.  We  do  not  allow  the  use  of  snatch  hooks 
in  the  refuge  impoundments. 
***** 

St.  Marks  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  ducks  and  coots  in 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  and  racoon  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer,  turkeys,  and  feral  hogs  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 

D.  Sport  Fishing.  *  *  * 
***** 

9.  We  prohibit  crabbing  in  refuge  pools  and 
impoimdments  along  Lighthouse  Road. 

10.  We  do  not  allow  launching  of  airboats 
or  inboard  waterthrust  boats  (personal 
watercraft)  frt>m  refuge  saltwater  boat  ramps 
at  Wakulla  Beach  or  the  Lighthouse  Road 
area. 

St  Vincent  National  WUdlife  Refuge 

***** 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  We  allow  himting  of 
white-taUed  deer,  sambar  deer,  and  feral  hogs 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  require  permits. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  allow  fishing  only  fitim  simrise  to 
sunset. 

2.  We  allow  only  non-motorized  boats  and 
boats  with  electric  motors. 

3.  We  do  not  allow  the  use  of  live  minnows 
as  bait. 

4.  We  allow  fishing  in  Lakes  1,  2,  and 
Oyster  Pond  bom  April  1  through  September 
30. 

5.  We  allow  fishing  in  Lakes  3, 4,  and  5 
fitjm  May  15  through  September  30. 
***** 

11.  We  propose  to  amend  §  32.29 
Georgia  by  alphabetically  adding  Bond 
Swamp  National  Wildlife  Refuge;  by 
revising  paragraphs  C.  and  D.  of 
Okefenokee  National  Wildlife  Refuge; 
by  revising  paragraphs  B.  and  C, 
revising  the  introductory  text  of 
paragraph  D.  and  revising  paragraph 
D.3.  of  Savannah  National  WiloQife 
Refuge  to  read  as  follows: 

132^    Qaorgia. 


Bond  Swamp  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  We  allow  himting  of 
white-tailed  deer  and  feral  hogs  on 
designated  areas  of  the  refuge  subject  to  tl^e 
following  condition:  We  require  permits. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 
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We  allow  fishing  from  March  15  to 
(ober  15  except  on  the  Ocmulgee  River 
ich  is  open  to  fishing  year-around. 
|.  We  allow  fishing  only  from  sunrise  to 

»t. 

We  allow  fishing  only  with  pole  and  line 

)d  and  reel. 
I.  We  prohibit  the  taking  of  sturgeon,  frogs, 
ties,  and  moUusks. 

We  allow  only  non-motorized  boats  or 
its  with  electric  motors  on  refuge  waters 
^ept  the  Ocmulgee  River. 
I.  Fishermen  may  not  leave  boats  or  other 
ional  equipment  on  the  refuge  overnight. 

The  minimum  size  limit  for  largemouth 

is  14"  (35  cm) 


O^efenokee  National  Wildlife  Refuge 

*         *         •         * 

(p.  Big  Game  Hunting.  We  allow  hunting  of 
w  ])ite-tailed  deer  and  feral  hogs  on 
d(  iignated  areas  of  the  refuge  subject  to  the 
fo  [(owing  condition:  we  require  permits 
except  for  Cowhouse  Island.  We  open 
Qi)^house  Island  to  white-tailed  deer  and 
fet^l  hog  hunting  per  Dixon  Memorial  State 
Fafest  Regulations. 

i>.  Sport  Fishing.  We  allow  fishing  on 
d(  signated  areas  of  the  refuge  subject  to  the 
fo  llowing  conditions: 

^.  We  do  not  allQw  the  use  of  boats  with 
mD|tors  larger  than  10  horsepower. 

i.  We  do  not  allow  the  use  of  live  minnows 
as  bait. 

3.  We  only  allow  the  use  of  pole  and  line 
oi  rod  and  reel. 

4.  The  daily  creel  limit  is  5  largemouth 
be  ^,  5  channel  catfish,  and  25  of  any  one, 
or|  combination,  of  bream  or  sunfish.  We  do 
n6i  allow  the  possession  of  more  than  the 
dE  i^y  creel  limit. 

We  do  not  allow  the  taking  of 
;emouth  bass  smaller  than  14  inches  (35 


^annah  National  Wildlife  Rsfnge 

*         *         *         • 

r.  Upland  Game  Hunting.  We  allow 
iting  of  squirrels  and  feral  hogs  on 

d(  ^gnated  areas  of  the  refuge  subject  to  the 

fo  lowing  condition:  We  require  permits. 
.  Big  Game  Hunting.  We  allow  hunting  of 
te-tailed  deer,  turkey,  and  feral  bogs  on 
gnated  areas  of  the  refuge  subject  to  the 
iwing  condition:  We  require  permits. 
'.  Sport  Fishing.  We  allow  fishing  on 

dc  aignated  areas  of  the  refuge  subject  to  the 

fo  J  owing  conditions: 

•  *         *         *         • 

3 ,  We  allow  fishing  from  simrise  to  sunset. 

*  *         •         •         * 

1 2.  We  propose  to  amend  §  32.30  Hawaii 
b)  'evisingby  revising  paragraph  C.l.  of 
HajLalau  Forest  National  Wildlife  Refuge  to 
re^d  as  follows: 

f:i30    HaMfaH. 


H  iMaa  Forest  National  Wildlife  Refuge 

*         *         *         •         * 

: .  Big  Game  Hunting.  •  •  • 


1.  You  must  have  reservations  or  permits 
to  access  the  refuge. 
•         •         •         *         * 

13.  We  propose  to  amend  §  32.31 
Idaho  by  revising  paragraph  A.2.  of  Bear 
Lake  National  Wildlife  Refuge;  by 
revising  paragraphs  A.  and  B.  of  Camas 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.3.  and  B.4.  of  Deer  Flat 
National  Wildlife  Refuge;  and  by 
revising  paragraph  B.2.  of  Minidoka 
National  Wildlife  Refuge  to  read  as 
follows: 

132.31    ktatw. 


Bear  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  • 
***** 

2.  Snipe  hunters  will  posse.ss  and  use  only 
approved  nontoxic  shot  while  in  the  field. 
***** 

Camas  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots,  and 
snipe  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Snipe 
hunters  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant  and  grouse  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Pheasant  hunters  will 
possess  and  use  only  approved  nontoxic  shot 
while  in  the  field. 


Deer  Flat  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 
***** 

3.  Snipe  hunters  will  possess  and  use  only 
approved  nontoxic  shot  while  in  the  field. 

•         *         •         *         * 

B.  Upland  Game  Hunting.  *  *  • 

***** 

4.  Pheasant,  quail  and  partridge  hunters 
wiU  possess  and  use  only  approved  nontoxic 
shot  while  in  the  field. 


Minidoka  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  •  •  • 
***** 

2.  Pheasant  hunters  will  possess  and 
use  only  approved  nontoxic  shot  while 
in-the  field. 

*        *        *        *        * 

14.  We  propose  to  amend  §  32.32 
Illinois  by  revising  paragraphs  A.3., 
A.4.,  B.3.,  C.2..  C.3.,  C.4.,  D.I.,  and  D.7. 
and  removing  paragraph  D.8.  of  Crab 
Orchard  National  Wildlife  Refuge;  by 
revising  paragraph  B.  and  the 
introductory  text  of  paragraph  C.  of 
Cypress  Creek  National  Wildlife  Refuge; 
by  revising  paragraph  B.l.  of  Mark 
Twain  National  Wildlife  Refuge;  by 
revising  A.,  revising  the  introductory 


text  of  paragraph  B.,  revising  paragraphs 
B.3.,  and  B.4.  adding  paragraph  B.5., 
revising  the  introductory  text  of 
paragraph  C,  revising  paragraphs  C.3., 
C.4.,  and  C.5.  and  revising  paragraph  D. 
of  Upper  Mississippi  National  Wildlife 
and  Fish  Refuge  to  read  as  follows: 

.132.32    Illinois. 

****•- 

Crab  Orchard  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •  *  * 

'  *_       *         *         *         * 

3.  Goose  hunters  outside  the  controlled 
goose  hunting  area  on  Crab  Orchard  Lake 
must  hunt  fit>m  a  blind  that  is  on  shore  or 
anchored  a  minimum  of  200  yards  (180m) 
away  bom  any  shoreline.  Waterfowl  hunters 
may  also  hunt  on  the  east  shoreline  in  Grassy 
Bay. 

4.  You  may  possess  and  use  only  approved 
nontoxic  shot  while  hunting  migratory  game 
bird  species. 

B.  Upland  Gam^unting.  *  *  * 
***** 

3.  You  may  possess  and  use  only  approved 
nontoxic  shot  while  hunting  all  permitted 
species  except  wild  turkey.  You  may  possess 
and  use  lead  shot  for  hunting  wild  turkey. 

C.  Big  Game  Hunting.  *  •  * 
***** 

2.  We  require  hunters  using  the  closed  area 
to  check  in  at  the  refuse  visitor  contact 
station  prior  to  hunting  and  to  comply  with 
the  special  rules  provided  to  them. 

3.  You  may  not  hunt  deer  with  a  firearm 
in  the  controlled  goose  hunting  areas.  You 
may  hunt  deer  in  the  controlled  goose 
himting  areas  with  archery  equipment  in 
accordance  with  State  seasons  and 
regulations. 

4.  You  must  remove  hunting  stands  at  the 
end  of  each  day's  hunt. 

*         *         •     .    *         * 

D.  Sport  Fishing.  *  *  * 

1.  Crab  Orchard  Lake — west  of  Wolf  Creek 
Road — Anglers  may  fish  from  boats  all  year. 
Anglers  must  remove  trot-lines/jugs  from 
simrise  until  sunset  irora  Memorial  Day 
through  Labor  Day;  east  of  Wolf  Creek  Road, 
anglers  may  fish  from  boats  March  15 
through  September  30.  Anglers  may  fish  all 
year  at  the  Wolf  Creek  and  Route  148 
causeway  areas.  Anglers  must  check  and 
remove  fish  bom  all  jugs  and  trot  lines  daily. 
It  is  illegal  to  use  stakes  to  anchor  any  trot- 
lines;  anglers  must  tag  them  with  their  name 
and  address.  Anglers  may  use  all 
noncommercial  fishing  methods  except  they 
may  not  use  any  underwater  breathing 
apparatus.  Anglers  may  not  use  jugs  or  trot- 
lines  with  any  floatation  device  that  has 
previously  contained  any  petroleum-based 
materials  or  toxic  substances.  Anglers  must 
attach  a  buoyed  device  that  is  visible  on  the 
water's  surface  to  all  trot-lines. 
***** 

7.  We  restrict  motorboats  to  slow  speeds 
leaving  no  wakes  in  Cambria  Neck,  and 
within  150  feet  (45m)  of  any  shoreline, 
swimming  area,  marina  entrance,  boat  ramp, 
or  causeway  tunnel  on  Crab  Orchard,  Little 
Grassy,  or  Devils  Kitchen  Lakes. 
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Cypmt  Crwk  Nadonal  Wildlife  Refuge 

*         •         •         *         * 

B.  Upland  Game  Hunting.  You  may  hunt 
bob-white  quail,  rabbit,  squirrel,  raccoon, 
opossum,  coyote,  red  fox,  grey  fox,  and 
turkey  (spring)  on  designated  areas  of  the 
refuge  in  accordance  with  posted  regulations 
and  subject  to  the  following  conditions: 

1.  If  we  provide  hunter  check-in/check-out 
post,  you  must  present  daily  harvests. 

2.  We  do  not  allow  hunting  after  simset. 

3.  You  may  only  use  or  possess  approved 
nontoxic  shot  while  hunting  for  any 
pminitted  birds  except  wild  turkey.  You  may 
use  lead  shot  while  hunting  wild  turkey. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  in  accordance  with  posted  regulations 
and  subject  to  the  following  conditions: 


Maik  TWain  National  Wildlife  Refuge 

B.  Upland  Game  Hunting.  *  *  * 
1.  You  must  possess  and  use  only 
approved  nontoxic  shot  while  hunting  all 
permitted  birds,  except  %vild  turkeys.  You 
may  possess  and  use  lead  shot  for  hunting 
wildtuikey. 


FtahRi 


Miaaiaaippi  National  WUdlife  and 


A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  migratory  game  birds  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  You  may  not  hunt  migratory  birds  on 
refuge-closed  areas  posted  "Area  Closed,"  on 
the  Goose  Island  "No  Hunting"  zone  in  Pool 
8.  on  the  Upper  Halfway  Creek  March  "No 
Hunting"  zone  in  Pool  7,  or  on  the  Frog  Pond 
area  "No  Hunting"  zone  in  Pool  13. 

2.  We  require  permits  for  Potters  Marsh  in 
Pool  13  except  during  the  early  teal  season. 

You  may  only  use  and  possess  approved 
nontoxic  shot  when  himting  for  any 
permitted  migratory  bird. 

4.  On  Pools  4  through  11  you  must  remove 
all  decoys  from  the  refoge  at  the  end  of  each 
day's  hunt 

B.  Upland  Game  Hunting.  We  allow 
huntiii^  of  upland  game  on  designated  areas 
of  die  refuge  subject  to  the  following 
conditions: 

•        *    .    *        •        • 

3.  You  may  not  hunt  at  any  time  on  the 
Goose  Island  "No  Hunting"  zone  in  Pool  8, 
on  the  Upper  Halfway  Creek  Marsh  "No 
Hunting"  zone  in  Pool  7,  or  on  the  Frog  Pond 
"No  Hunting"  zone  in  Pool  13. 

4.  Shotgun  hunters  may  only  use  or 
possess  ^>inoved  nontoxic  shot  when 
hunting  ftw  any  permitted  birds  or  other 
small  game,  except  wild  turkey.  We  still 
allow  possession  of  lead  shot  for  wild  turkey 
hunting. 

5.  You  may  use  lights  and  dogs  to  himt 
raccoons,  and  other  specifically  authorized 
small  mammals,  in  accordance  with  State 
regulations.  We  allow  such  use  of  lights  on 
the  refuge  at  the  point  of  kill  only.  We 
prohibit  all  other  uses  of  lights  for  hunting 
on  the  refiige. 


C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  subject  to  the  foUowang  conditions: 

•         •         *         •  * 

3.  You  may  not  hunt  at  any  time  on  the 
Goose  Island  "No  Hunting"  zone  in  Pool  8, 
on  the  Upper  Halfway  Creek  "No  Hunting" 
zone  in  Pool  7,  or  on  the  Frog  Pond  "No 
Hunting"  zone  in  Pool  13. 

4.  We  do  not  allow  construction  or  use  of 
permanent  blinds,  platforms,  or  ladders. 

5.  You  must  remove  all  stands  from  the 
refuge  at  the  end  of  each  day's  hunt. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
followdng  conditions: 

1.  We  do  not  allow  fishing  on  the  Spring 
Lake  Closed  Area,  Carroll  County,  Illinois 
from  October  1  through  the  last  day  of  the 
Illinois  waterfowl  season. 

2.  We  allow  only  hand-powered  boats  or 
boats  with  electric  motors  on  Mertes'  Slough 
in  Bufialo  Count)',  Wisconsin. 

15.  We  propose  to  amend  §  32.34  Iowa 
by  revising  paragraph  B.  of  Union 
Slough  National  Wildlife  Refuge  to  read 
as  fbUows: 

132.34    lo«WL 


Union  Sloagh  National  Wildlife  Refiige 

***** 

B.  Upland  Game  Hunting.  You  may  hunt 
upland  game  in  designated  areas  of  the  refuge 
subject  to  the  following  condition:  You  may 
only  use  or  possess  approved  nontoxic  shot 
while  hunting  upland  game,  except  wild 
turkey.  You  may  possess  and  use  lead  shot 
for  wild  turkey  hunting. 
•         •         •         •         * 

16.  We  propose  to  amend  §  32.35 
Kansas  by  revising  paragraph  B.2.  of 
Flint  Hills  National  Wildlife  Refuge;  by 
revising  paragraph  A.  of  Kirwin 
National  Wildlife  Refuge;  and  by 
revising  paragraph  A.  of  Quivira 
Nationid  Wildlife  Refuge  to  read  as 
follows: 


132.35 


Flint  Hills  National  Wildlife  Rdiiga 

***** 

0.  Upland  Game  Hunting.  *  *  * 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  or  rimfire  firearms  while  in  the 
field. 


Kirwin  Natfmial  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots, 
mourning  doves  and  snipe  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Wati^wl  and  coot  hunters  will 
possess  and  use,  while  in  the  field,  only 
approved  nontoxic  shot 

Quivira  National  WUdlife  Refuge 

A.  Htuiting  ofMigftttory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots,  rails 


(Virginia  and  Sera  only),  mourning  doves, 
and  common  snipe  on  designated  areas  of  the 
refuge  subject  to  the  following  condition:  We 
require  approved  nontoxic  shot  when 
hunting  any  game  on  the  refuge.  We  prohibit 
the  possession  of  lead  shot  in  the  field. 
***** 

17.  We  propose  to  amend  §  32.36 
Kentucky  by  revising  paragraph  B.4.  of 
Ohio  River  Islands  Nation^  Wildlife 
Refuge  to  read  as  follows: 

132.36  Kwitucky. 

•  •        •        *        * 

Ohio  River  Islanda  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  •  *  * 

***** 

4.  You  will  possess  and  use,  while  in  the 
field,  only  approved  nontoxic  shot 

•  *         *         *         < 

18.  We  propose  to  amend  §  32.37 
Louisiana  by  alphabetically  adding 
Bayou  Teche  National  Wildlife  Refuge; 
by  revising  paragraphs  B.  and  C,  the 
introductory  text  of  paragraph  D.,  and 
revising  paragraphs  D.l.  and  D.2.  of 
Catahoula  National  Wildlife  Refuge;  by 
revising  D'Arboime  National  Wildlife 
Refuge;  by  revising  paragraph  D.2.  and 
removing  paragrapl^  D.3.  and  D.4.  of 
Grand  Cote  National  Wildlife  Refuge;  by 
revising  Lake  Ophelia  National  Wildlife 
Refuge;  by  revising  the  introductory  text 
of  paragraph  A.,  by  revising  paragraph 
A.I.,  and  by  revising  paragraph  D.  of 
Sabine  National  Wildlife  Refuge;  and  by 
revising  Upper  Ouachita  National 
Wildlife  Reftige  to  read  as  follows: 

132.37  Louisiana. 

•  *        *        •        * 

Bayon  Teche  National  Wildlife  Rafuge 

A.  Hunting  of  Minatory  Game  Birds.  We 
allow  hunting  of  migratory  birds  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  htmting  must  abide 
by  all  terms  and  conditions  in  the  refuge 
hunting  brochure. 

B.  Upland  Game  Hunting.  We  allow 
huntiiig  of  squirrel,  rabbit,  raccoon,  and 
opossimi  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  abide 
by  all  terms  and  conditions  in  the  refuge 
himting  brochure. 

C.  Big  Game  Hunting.  We  allow  htmting  of 
white-tailed  deer  and  faral  hogs  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  bide 
by  all  terms  and  conditions  in  the  refuge 
hunting  brochure. 
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1 1  Sport  Fishing.  [Reserved] 

•  *         *         * 

Ci^oula  National  Wildlife  Refuge 

•  *         *         • 

I '.  Upland  Game  Hunting.  We  allow 
hi  u  iting  of  raccoon,  squirrel,  rabbit,  and  feral 
h(  I  s  on  designated  areas  of  the  refuge  subject 
to  the  following  condition:  We  require 
pf  ttnits. 

u.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  and  feral  hogs  on 
dd^ignated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 
Sporf  Fishing.  We  allow  fishing  on 
d^4ignated  areas  of  the  refuge  subject  to  the 
following  conditions: 

[1.  We  allow  fishing  from  one  hour  before 
sunrise  until  one-half  hour  after  sunset.  We 
al|0w  only  pole  and  line  or  rod  and  reel 
fi^liing.  We  prohibit  snagging. 

t^.  We  allow  boat  launching  on  all  refuge 
Wi  iters  as  designated  in  the  refuge  bronhure 
W  bI  allow  only  non-motorized  boats  or  boats 
w  tfa  motors  of  10  horsepower  or  less.  Boats 
m  iV  not  be  left  on  the  refuge  overnight. 


I  Natimial  Wildlife  Refuge 

Hunting  of  Migratory  Game  Birds.  We 
al  (^w  hunting  of  ducks,  geese,  coots,  and 
wi  >pdcock  on  designated  areas  of  the  refuge 
ject  to  the  following  condition:  We 
ire  permits. 

Upland  Game  Hunting.  We  allow 
ting  of  quail,  squirrel,  rabbit,  raccoon  and 
issum  on  designated  areas  of  the  refuge 
lect  to  the  following  condition:  We 

permits. 
Big  Game  Hunting.  We  allow  hunting  of 
te-tailed  deer  on  designated  areas  of  the 
retHRe  subject  to  the  following  condition:  We 
pennits. 
Sport  Fishing.  We  allow  fishing  on 
ignated  areas  of  the  refuge  subject  to  the 
following  conditions: 

The  ends  of  trotlines  must  consist  of  a 
of  cotton  line  that  extends  from  the 
ts  of  attachment  into  the  water. 
We  only  allow  cotton  limb  lines. 


Cote  National  WildJife  Reiuge 

•  •         *         * 

Sport  Fishing.  *  *  • 

•  •         *         * 

,  Any  person  entering,  using,  or 
oc  copying  the  refuge  for  fishing  or 
^yrfishing  must  abide  by  all  terms  and 
'  'itions  in  the  refuge  fishing  brochvue. 

•  *         •         * 

I  Ophelia  National  Wildlife  Refuge 

^.  Hunting  of  Migratory  Game  Birds.  You 
m(  i^  hunt  duck,  coots,  woodcock,  and  snipe . 
on  designated  areas  of  the  refuge  subject  to 
th<  >  following  conditions: 

U  We  require  permits. 

I  Any  person  entering,  using,  or 
oc  E  iipying  the  refuge  for  hunting  must  abide 
byl  I  ill  terms  and  conditions  in  the  refuge 
hm  iting  brochure. 

9 ,  Upland  Game  Hunting.  We  allow 
hu  I  tinig  of  squirrel,  rabbit,  and  raccoon  on 
de  s  gnated  areas  of  the  refuge  subject  to  the 
fo]  1  iwing  conditions: 


1.  We  require  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  himting  must  abide 
by  all  terms  and  conditions  in  the  refuge 
hunting  brochure. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  We  require  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  abide 
by  all  terms  and  conditions  in  the  refuge 
hunting  brochture. 

D.  Sport  Fishing.  We  allow  fishing  in 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  pennits. 

2.  Any  person  entering,  using,  ot 
occupying  the  refuge  for  fishing  must  abide 
by  all  terms  and  conditions  in  the  refuge 
fishing  brochure. 


SaUne  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  and  coots  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  refuge  hunting  permits. 
***** 

D.  Sport  Fishing.  We  allow  fishing, 
crabbing,  and  shrimp  cast  netting  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions:  Any  person  entering, 
using  or  occupying  the  refuge  must  abide  by 
all  terms  and  conditions  set  forth  in  the 
refuge  fishing  brochure. 


Upper  OuadiU  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  ducks,  geese,  coots,  and 
woodcock  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  We 
require  pjermits. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  quail,  squinel,  rabbit,  raccoon, 
opossum,  beaver,  and  coyotes  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  We  require  permits. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-teiled  deer  and  feral  hogs  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

2.  We  only  aUow  cotton  limb  lines. 

19.  We  propose  to  amend  §  32.38 
Maine  by  adding  paragraph  D.3.  of 
Moosehom  Natioiud  Wildlife  Refuge;  by 
revising  paragraph  B.3.  and  by  adding 
paragraph  C.5.  of  Rachel  Carson 
National  Wildlife  Refuge;  and  by 
revising  paragraph  B.  and  adding 
paragraph  D.l.  of  Sunkhaze  Meadows 
Nation^  Wildlife  Refuge  to  read  as 
follows: 


Moosehom  National  Wildlife  Refiigc 

*  •         *         *         » 

D.  Sport  Fishing.  •  •  • 

*  *         •         *         ^ty 

3.  Effective  with  the  2001-2002  season,  we 
will  require  anglers  to  use  lead-free  sinkers 
and  jigs  on  "Lead-Free  Fishing  Areas"  on  the 
entire  refuge. 

Rachel  Carson  National  Wildlife  Refuge 

*  *         *         »         • 

B.  Upland  Game  Hunting.  *  *  • 
***** 

3.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

C.  Big  Game  Hunting.  •  •  * 

***** 

5.  We  allow  only  archery  and  shotgun 
himting  with  appropriate  buckshot  or  slug 
loads. 


Sunkhaze  Meadowrs  National  Wildlife 
Refuge 

*  *         •         •         • 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Shotgun  hunters  will  possess  and 
use  only  approved  nontoxic  shot  while  in  the 
field. 

*  •         •         •         • 

D.  Sport  Fishing.  *  *  * 

1.  Effective  with  the  2001-2002  season,  we 
will  require  anglers  to  use  lead-free  sinkers 
and  jigs  on  "Lead-Free  Fishing  Areas"  for  the 
Carlton  Pond  Waterfowl  Production  Area. 

20.  We  propose  to  amend  §  32.39 
Maryland  by  revising  paragraph  D.  of 
Eastern  Neck  National  Wildlife  Refuge; 
and  by  revising  paragraph  B.6.  of 
Patuxent  Research  Refuge  to  read  as 
follows: 

132.39    Marytand. 


Eastern  Neck  National  WildlUe  Refuge 

***** 

D.  Sport  Fishing.  We  allow  fishing  and 
crabbing  in  designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and  subject 
to  the  following  conditions: 

1.  We  allow  fishing  and  crabbing  from 
Eastern  Neck  Island  bridge. 

2.  We  allow  fishing  and  crabbing  from 
April  1-September  30  during  daylight  hours 
only  at  the  Ingleside  Recreation  Area. 

3.  We  allow  fishing  from  the  Boxes  Point 
and  Duck  Inn  Trails  during  daylight  hours 
only.  r 

Patuxent  Research  Refuge 

***** 

B.  Upland  Game  Hunting.  •  *  * 

***** 

6.  Shotgun  hunters  will  possess  and  use 
only  approved  nontoxic  shot  while  in  the 
field. 

***** 

21.  We  propose  to  amend  §  32.40 
Massachusetts  by  revising  paragraph 
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B.3.  of  Oxbow  National  Wildlife  Refuge 
to  read  as  follows: 


132^ 


Oxbow  National  WUdlifc  Refiige 

•        •        *        *        * 

B.  Upland  Game  Hunting.  *  *  * 

3.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  Seld. 


22.  We  propose  to  amend  §  32.41 
Michigan  by  adding  paragraph  D.3.  of 
Seney  National  Wildlife  Refuge  to  read 
as  foUows: 

132^1    MiehigMi. 

•  •        »        *        • 

Seney  National  WildlifiB  RafiigB 

D.  Sport  Fishing.  *  *  * 

3.  Effective  with  the  2001-2002  season,  we 
will  require  anglers  to  use  lead-free  sinkers 
and  jigs  on  "Lead-Free  Fishing  Areas"  on  the 
entire  refuge.  Current  State  regulations  for 
lead-free  fishing  areas  remain  in  effect. 

•  *         •         •         * 

23.  We  propose  to  amend  §  32.42 
Minnesota  by  revising  paragraph  B.l.  of 
Big  Stone  National  Wildlife  Refuge;  by 
adding  paragraph  D.l .  of  Fergus  Falls 
Wetland  Management  District;  by 
revising  paragraph  B.2.  of  Minnesota 
Valley  National  Wildlife  Refuge;  by 
revising  paragraphs  A.l.  and  B.l.  and 
adding  paragraph  D.4.  of  Rice  Lake 
National  Wildlife  Refuge;  by  revising 
paragrq>hs  A.5.  and  B.l.  of  Sherburne 
National  Wildlife  Refuge;  and  by 
revising  paragraph  B.3.,  revising  the 
introductory  text  of  paragraph  D.,  and 
adding  paragraph  D.5.  of  Tamarac 
National  Wildlife  Refuge  to  read  as 
follows: 

{32.42    MlniMeota. 


Big  Stone  National  WUdlifiB  Rdiige 

***** 

B.  Upland  Game  Hunting.  *  *  * 

1.  You  may  use  or  possess  only  approved 

nontoxic  shot  while  hunting  for  partridge  or 

ring-necked  pheasant. 


Feigat  Falls  Wetland  Management  District 

•  •        •        •        • 

D.  Sport  Fishing.  *  *  * 

1.  EOactive  with  the  2001-2002  season,  we 
will  require  anglers  to  use  lead-free  sinkers 
and  jigs  on  "Lead-Free  Fishing  Areas"  for 
Nicholson  Waterfowl  Production  i\rea. 

MinMaota  Valloy  National  WUdliCB  Rrtige 

•  •        *        •        • 

B.  Upicnd  Game  Hunting.  *  *  • 

•  •        *        •        * 


2.  In  the  field,  you  may  only  use  or  possess 
approved  nontoxic  shot. 

Rice  Lake  National  WUdlile  Refiige 

A.  Hunting  ofMigmtory  Game  Birds.  *  •  * 
1.  Shotgun  hunters  may  only  use  or 

Eossess  approved  nontoxic  shot  while 
unting  migratory  game  birds. 

B.  Upland  Game  Hunting.  *  '  * 

1.  Shotgun  hunters  may  only  use  or 
possess  approved  nontoxic  shot  while 
himting  upland  game  species. 
•         *         *         •         • 

D.  Sport  Fishing.  **  * 

***** 

4.  Effective  with  the  2001-2002  season,  we 
will  require  anglers  to  use  lead-free  sinkers 
and  jigs  on  "Lead-Free  Fishing  Areas"  on 
Mandy  Lake  and  Twin  Lakes. 


Sherburne  Natiimal  Wildiifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  * 
***** 

5.  Shotgun  hunters  may  use  or  possess 
only  approved  nontoxic  shot  while  hunting 
for  migratory  game  birds. 

B.  Upland  Game  Hunting.  •  *  * 

1.  Shotgun  hunters  may  use  or  possess 
only  approved  nontoxic  shot  while  hunting 
for  all  upland  game  species. 


Tamarac  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 

•         *         *         S         • 
3.  Shotgun  hunters  may  only  use  and 

Eossess  approved  nontoxic  shot  while 
unting  for  all  upland  game  species. 

***** 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

***** 

5.  Effisctive  with  the  2001-2002  season,  we 
will  require  anglers  to  use  lead-free  sinkers 
and  jigs  on  "Lead-Free  Fishing  Areas" 
covering  the  entire  refuge,  including  bank 
fishing  on  the  Ottertail  River.  We  will 
coordinate  implementation  with  the  White 
Earth  Tribe. 


24.  We  propose  to  amend  §  32.43 
Mississippi  by  revising  Dahomey 
National  Wildlife  Refuge,  St.  Catherine 
Creek  National  Wildlife  Refuge  and 
Tallahatchie  National  Wildlife  Refuge  to 
read  as  follows: 

f32j43    Mlseissippi. 


Dahomey  National  WUdlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  mourning  doves,  migratory 
waterfowl,  coots,  snipe,  and  woodcock  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  quail,  squirrel,  rabbit,  beaver, 
raccoon,  coyotes,  and  opossum  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  We  require  permits. 


C.  Big  Game  Hunting.  We  allow  hunting  of 
deer,  turkey,  and  feral  hogs  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  We  require  permits. 

D.  Sport  Fishing.  We  allow  sport  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 


St.  Catiierine  Craek  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  ducks,  geese,  and  coots  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  beaver,  nutria, 
muskrat,  ferd  hogs,  raccoon,  coyotes,  and 
opossum  on  designated  areas  of  fhe  refuge 
subject  to  the  following  conditions:  We 
require  permits. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  and  turkey  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  We  require  permits. 

D.  Sport  Fishing.  We  allow  sport  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions:  We  require  permits. 

Tallahatchie  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birdi.  We 
allow  hunting  of  mourning  doves,  migratory 
waterfowl,  coots,  snipe,  and  woodcock  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  quail,  squirrel,  rabbit,  beaver, 
raccoon,  coyotes,  and  opossum  on  designated 
areas  of  the  refuge  subject  to  the  foUowing 
condition:  We  require  permits. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
deer,  turkey,  and  feral  hogs  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  We  require  permits. 

D.  Sport  Fishing.  We  allow  sport  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  We  require  permits. 

•         *         *         *         • 

25.  We  propose  to  amend  §  32.44 
Missouri  by  revising  paragraph  A.2.  of 
Swan  Lake  National  Wildlife  Refuge  to 
read  as  follows: 

132.44    Misaourt. 


Swan  Lake  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

***** 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

***** 

26.  We  propose  to  amend  §  32.45 
Montana  by  revising  paragraph  B.  of 
Black  Coulee  Nationd  Wildlife  Refuge; 
by  revising  paragraph  B.3.  of  Bowdoin 
National  Wildlife  Refoge;  by  revising 
paragraph  B.l.  of  Hailstone  National 
Wildlife  Refuge;  by  revising  paragraph 
B.  of  Lake  Mason  National  Wildlife 
Refuge;  by  revising  paragraph  D.  of 
Pablo  National  WUdlife  Rehige;  by 
revising  paragraphs  A.  and  D.  of  Red 
Rock  Lakes  National  Wildlife  Refuge;  by 
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retising  paragraph  A.  of  Swan  River 
onal  Wildlife  Refuge;  and  by 
sing  paragraph  B.  of  War  Horse 
tional  Wildlife  Refuge  to  read  as 
fdl  lows: 

1 12.45    Montana. 


B|i  ck  Coulee  National  Wildlife  Refuge 

*         *         *         * 

J I  Upland  Game  Hunting.  We  allow 
hii  iting  of  upland  game  on  designated  areas 
oi  he  refuge  subject  to  the  following 
a  1  idition:  You  will  possess  and  use  only 
a]  I  )roved  nontoxic  shot  while  in  the  field. 


ft  I  wdoin  National  Wildlife  Refuge 

*  *         *         * 

I  (.  Upland  Game  Hunting.    *  *  * 

•  *         *         * 

You  will  possess  and  use  only  approved 
nithtoxic  shot  while  in  the  Held. 


H I  ilstone  National  Wildlife  Refuge 


*  *  * 


^.  Upland  Game  Hunting. 
.  You  will  possess  and  use  only  approved 
n^htoxic  shot  while  in  the  Beld. 


Lffce  Mason  National  Wildlife  Refuge 

*         *         *         * 

i.  Upland  Game  Hunting.  We  allow 
hi  I  iting  of  upland  game  on  designated  areas 
ol  he  refuge  subject  to  the  following 
c(  ]  idition:  You  will  possess  and  use  only 
ai  I]  iroved  nontoxic  shot  while  in  the  field. 


Pi  k  tlo  National  Wildlife  Refuge 

*         *         *         * 

J ).  Sport  Fishing.  We  allow  fishing  on 
di  i  ignated  areas  of  the  refuge  pursuant  to 
Siqte  and  Tribal  law. 

Effective  with  the  2001-2002  season,  we 
w  L 1  require  anglers  to  use  lead-ftee  sinkers 
ai  1 1  jigs  on  "Lead-Free  Fishing  Areas" 
cc  1  ering  the  entire  refuge.  We  will 
cc  ( irdinate  implementation  with  the  Tribe. 

Ri  >  1  Rock  Lake  National  Wildlife  Refuge 

/ 1.  Hunting  of  Migratory  Game  Birds.  We 
al  pvf  hunting  of  geese,  ducks,  and  coots  on 
d^iignated  eireas  of  the  refuge  subject  to  the 
following  condition:  Waterfowl  and  coot 
huiters  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 
*   I      *         *         •         * 

lib.  Sport  Fishing.  We  allow  fishing  on 
dMignated  areas  of  the  refuge  subject  to  the 
following  conditions: 
t.  We  allow  fishing  from  the  third  week  of 
e  through  the  end  of  the  general  State 
n. 

Effective  with  the  2001-2002  season,  we 
require  anglers  to  use  lead-free  sinkers 
jigs  on  "Lead-Free  Fishing  Areas" 
cdi^ering  the  entire  refuge.  Current  State 
re ;  Illations  for  lead-free  fishing  areas  remains 
in|  Effect. 


Swan  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  and  coots  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Waterfowl  and  coot 
hunters  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


War  Horse  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  birds  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  You  will  possess  and  use  only 
approved  nontoxic  shot  while  in  the  field. 


27.  We  propose  to  amend  §  32.47 
Nevada  by  revising  paragraphs  A.  and 
D.  of  Ruby  Lake  National  Wildlife 
Refuge;  by  revising  paragraphs  A.I.,  B., 
C,  and  D.  of  Sheldon  National  Wildlife 
Refuge  to  read  as  follows: 

$32.47    Nevada. 


Ruby  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots, 
moorhens,  and  snipe  on  designated  areas  of 
the  refuge  in  accordance  with  State  law  and 
subject  to  the  following  conditions: 

1.  We  do  not  allow  off-road  vehicles  on  the 
refuge. 

2.  We  do  not  allow  permanent  and  pit 
blinds.  You  must  remove  all  blind  materials 
and  decoys  at  the  end  of  each  hunting  day. 
***** 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  State 
law  and  the  following  conditions: 

1.  We  allow  fishing  bom  one  hour  before 
sunrise  until  two  hours  after  sunset. 

2.  We  only  allow  fishing  on  the  dikes  in 
the  areas  north  of  the  Brown  Dike  and  the 
east  of  the  Collection  Ditch  with  the 
exception  that  you  may  fish  by  wading  and 
from  personal  flotation  devices  (float  tubes) 
on  Unit  21. 

3.  We  prohibit  fishing  from  the  bank  on  the 
South  Marsh  except  at  Brown  Dike,  the  Main 
Boat  Landing,  and  Narciss  Boat  Landing. 

4.  Fishermen  may  use  only  artificial  lures 
in  the  Collection  Ditch  and  spring  ponds 
adjoining  the  ditch. 

5.  We  do  not  allow  boats  on  the  refuge 
from  January  1  through  June  14. 

6.  During  the  boating  season,  we  only 
allow  boats  on  the  South  Marsh.  Beginning 
June  15  through  July  31,  we  allow  only 
motorless  boats  or  boats  with  battery- 
powered  electric  motors.  Beginning  August  1 
through  December  31,  we  allow  only 
motorless  boats  and  boats  propelled  with 
motors  with  a  total  of  10  hp  or  less. 

7.  Launch  boats  only  bom  designated 
landings. 

8.  £)o  not  store  boats  of  any  kind  on  the 
refuge  from  January  1  through  May  31. 

9.  We  do  not  allow  off-road  vehicles  on  the 
refuge. 


Sheldon  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game 
Birds.  '  *  * 

1.  Waterfowl  and  coot  hunters  will  possess 
and  use  only  approved  nontoxic  shot  while 
in  the  field. 
*         *         *         *         • 

~B.  Upland  Game  Hunting.  We  allow 
hunting  of  quail,  grouse,  and  partridge  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
deer,  antelope,  and  bighorn  sheep  on 
designated  areas  «f  the  refuge. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Anglers  may  only  bank  fish,  fish  by 
wading,  use  boats  with  electric  motors,  float 
tubes  and  similar  floatation  devices  in  Big 
Springs  Reservoir.  Duferrena  Ponds,  and 
Catnip  Reservoir.  Anglers  may  not  fish  from 
other  types  of  motorized  boats. 

2.  We  allow  only  individuals  12  years  of 
age  or  under,  or  65  years  of  age  or  older,  or 
disabled  individuals  to  fish  in  McCee  Pond. 
***** 

28.  We  propose  to  revise  §  32.48  New 
Hampshire  to  read  as  follows: 

$32.48    New  Hampshire. 

Great  Bay  National  Wildhfe  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  migratory  game  birds  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Waterfowl  hunting  will  not  require  a 
permit.  We  will  allow  hunting  only  bom  the 
immediate  shoreline  of  the  Bay. 

2.  We  allow  only  portable  blinds.  You  must 
remove  all  decoys,  blinds,  and  boats  after 
each  day's  hunt. 

3.  Waterfowl  himters  will  access  shorelines 
by  boat  only. 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  We  allow  hunting  of 
deer  on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 

1.  We  require  refuge  permits  for  the  deer 
hunt. 

2.. We  require  big  game  hunters  to  wear  in 
a  conspicuous  manner  on  the  head,  chest  and 
back,  a  minimum  of  400  square  inches  (3  m^J 
of  solid-colored  blaze  orange  clothing  or 
material. 

3.  We  allow  only  shotguns  and  bows. 

D.  Sport  Fishing.  (Reservedl 

29.  We  propose  to  amend  §  32.49  New 
Jersey  by  revising  paragraph  A.4.  of 
Cape  May  National  Wildlife  Refuge;  by 
revising  paragraph  A.  7.  of  Edwin  B. 
Forsjrthe  National  Wildlife  Refuge;  by 
revising  the  introductory  text  of 
paragraph  C.  and  by  removing 
paragraph  C.2.  of  Great  Swamp  National 
Wildlife  Refuge;  by  revising  paragraph 
A. 5.  of  Supawna  Meadows  National 
Wildlife  Refuge;  and  by  revising 
paragraph  A.3.  of  WalUdll  River 
National  Wildlife  Refuge  to  read  as 
follows: 

$32.49    New  Jersey. 
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Cape  May  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Gaaie 
Birds.  •  •  • 

•         •         *         *         • 

4.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  Held. 


2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  Held. 


Las  Vegas  National  Wildlife  Reiiige 

A.  Hunting  of  Migratory  Game  Birds. 


5.  We  allow  access  IV2  hours  before  legal 
shooting  time  and  all  parties  must  be  off  the 
refuge  by  3:00  p.m. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  [Reserved) 
p.  Sport  Fishing.  [Reserved] 


Edwin  B.  Forsythe  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game 
Birds.  •  •  • 


7.  Shotgun  hunters  will  possess  and  use 
only  approved  nontoxic  shot  while  in  the 
Beld. 


Gnat  Swamp  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
deer  on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 


Supawna  Meadows  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game 
Birds.  •  *  • 

***** 

5.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


WalOdn  River  National  Wildlife  Rcifuge 

A.  Hunting  of  Migratory  Game  Birds.  •  •  * 
*        *        *        *        * 

3.  Shotgun  hunters  may  use  or  possess 
only  approved  nontoxic  shot  while  hunting 
migratory  game  birds. 
***** 

30.  We  propose  to  amend  $  32.50  New 
Mexico  by  revising  paragraphs  A.2.  and 
B.l.  of  Bitter  Lake  National  Wildlife 
Refuge;  by  revising  paragraphs  A.  and 
B.2.  of  Bosque  Del  Apache  National 
Wildlife  Refuge;  and  by  revising 
paragraph  A.2.  of  Las  Vegas  National 
WiliUife  Refuge  to  read  as  follows: 

132^    ItowMwdoa 


Bitter  Lake  Natiimal  Wildlife  Rafoga 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

***** 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field.only 
approved  nontoxic  shot 

«         •         *         •         * 

B.  Upland  Game  Hunting.  *  •  • 

1.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  Held. 


Boa^pie  Del  Apache  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  mourning  and  white-winged 
doves  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  You  will 
possess  and  use  only  approved  nontoxic  shot 
while  in  the  field. 

B.  Upland  Game  Hunting.  *  *  * 


2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


31.  We  propose  to  amend  §  32.51  New 
York  by  revising  paragraphs  A.4.  and 
B.4.  of  Iroquois  National  Wildlife  Refuge 
to  read  as  follows: 

13231    NwwYork. 

•        *        •        •        * 

Iroquois  National  ^^dlife  Refuge 

A.  Hunting  of  Migratory  Game 

Di^J^       *      *      * 
***** 

4.  Waterfowl  htmters  may  not  use  or 
possess  more  than  20  shells  per  day. 
***** 

B.  Hunting  of  Upland  Game.  *  *  * 

***** 

4.  Shotgun  hunters  will  possess  and  use 
only  approved  nontoxic  shot  while  in  the 
field. 


32.  We  propose  to  amend  §  32.52 
North  Carolina  by  revising  paragraph 
A.l.  of  Cedar  Island  National  Wildlife 
Refuge;  by  alphabetically  adding 
Ciurituck  National  Wildlife  Refuge;  by 
revising  paragraph  A.,  adding  paragraph 
C.2.  and  revising  paragraph  D.  of 
Mattamuskeet  National  Wildlife  Refuge; 
by  revising  paragraphs  A.,  B.,  and  C,  of 
Pocosin  Lakes  National  Wildlife  Refuge; 
by  revising  paragraph  A.2.  of  Roanoke 
lUver  National  Wildlife  Refuge;  and  by 
revising  paragraph  A.1.  of  Swanquarter 
National  Wildlife  Refuge  to  read  as 
follows: 

|32^    North  Carolina. 

***** 

Cedar  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game 
Birds.  *  *  • 

1.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


Curritiick  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  swans,  geese,  ducks,  and 
coots  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  permits. 

2.  Hunting  must  be  from  assigned  blind 
location. 

3.  We  allow  hunting  on  Wednesdays  and 
Saturdays  during  the  North  Carolina 
waterfowl  season. 

4.  We  allow  hunting  bom  ^/i  hour  before 
sunrise  to  1:00  p.m. 


Mattamuskeet  National  Wildlife  Refii^ 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  swans,  geese,  ducks,  and 
coots  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  permits. 

2.  We  allow  taking  of  Canada  geese  only 
during  the  special  September  season  for 
resident  Canada  geese. 

3.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  abide 
by  all  the  terms  and  conditions  in  the  refuge 
hunting  brochure. 
***** 

C.  Big  Game  Hunting.  *  *  * 
***** 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must  abide 
by  all  the  terms  and  conditions  in  the  refiige 
hunting  brochure. 

D.  Sport  Fishing.  We  allow  fishing  and 
crabbing  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  allow  fishing  and  crabbing  from 
March  1  through  November  1  &t»m  ^/z  hour 
before  sunrise  to  V2  hour  after  sunset  or  as 
posted. 

2.  We  allow  bank  fishing  and  crabbing 
year-round  along  Highway  94  Causeway  and 
in  the  immediate  vicinity  of  the  Lake 
Landing  water  control  structure,  the  Rose  Bay 
water  control  structure,  and  the  Outfall  Canal 
water  control  structure.  Other  areas  open  to 
this  activity  are  the  Central  Canal  and  East 
and  West  Main  Canal  as  signed.  We  allow 
bank  fishing  and  crabbing  bom  ^h  hour 
before  sunrise  to  ^/z  hour  after  sunset  except 
that  the  Highway  94  Causeway  is  open  to 
fishing  and  crabbing  24  hours  per  day. 

3.  Fishermen  may  not  dip  herring  (alewife). 

4.  Fishermen  must  attend  all  fish  lines  and 
crabbing  equipment.  We  restrict  crabbing 
equipment  to  5  handlines  and/or  hand- 
activated  traps  per  person.  The  catch/ 
possession  limit  is  12  blue  crabs  per  day  per 
person. 

5.  We  do  not  permit  airboats,  sailboats, 
wind  siuiers,  and  personal  watercraft. 

6.  We  prohibit  bank  fishing  along  the 
entrance  road  from  Highway  94  to  the  Refuge 
Headquarters. 


Pocoain  Lakes  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  ducks,  snow  geese,  swans, 
doves,  woodcock,  rails  and  snipe  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  allow  access  1 V2  hours  before  and 
after  legal  shooting  time. 

2.  You  must  unload  and  encase  firearms 
while  transporting  them  by  vehicle  or  boat 
under  power.  "■■ 

3.  We  allow  only  portable  blinds  and 
temporary  blinds  constructed  of  natiual 
materials.  We  require  removal  of  portable 
blinds  following  each  day's  hunt. 
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4-  We  allow  hunting  during  the  State 
son. 

Upland  Game  Hunting.  We  allow 
nting  of  quail,  squirrel,  raccoon,  opossum, 
bit,  and  fox  on  designated  areas  of  the 
Lge  subject  to  the  following  conditions: 

iWe  require  permits  for  any  night 
ting. 
^.  We  allow  Access  V/2  hours  before  and 
ai  :f  r  legal  shooting  time. 
i.  You  must  unload  and  encase  firearms 

Se  transporting  them  by  a  vehicle  or  boat 
)r  power. 
We  allow  hunting  during  State  season 
pt  we  will  close  opossum  and  raccoon 
hunting  during  the  State  bear  season 
[luding  five  days  before  and  after  that 
son. 

\.  You  must  wear  500  square  inches  (3.7 
I  of  fluorescent  orange  material  above  the 
1st,  visible  from  all  directions. 
).  We  prohibit  possession  of  buckshot  or 
si  1  »s  while  hunting  with  dogs. 

3 .  You  will  use  only  shotguns  and/or  22 
ce  1  ber  rim-fire  rifles  for  upland  game  hunts. 
{ .  You  will  possess  and  use  only  approved 
litoxic  shot  while  in  the  field  on 
|ignated  areas  of  the  refuge. 

Big  Game  Hunting.  We  allow  hunting  of 
lite-tailed  deer  on  designated  areas  of  the 
re  fuge  subject  to  the  following  conditions: 
X.  You  must  wear  500  square  inches  (3.7 
m?)  of  fluorescent  orange  material  above  the 
wb|st  visible  &x)m  all  directions  during  the 
m  lizzie  loading  and  gun  seasons. 

2.  We  allow  only  shotguns,  muzzle-loaders, 
ai  i  bow  and  arrow  for  big  game  hunts. 

i.  You  must  unload  and  encase  firearms 
w  ale  transporting  them  by  a  vehicle' or  boat 
ui  ifler  power. 

We  allow  access  IViz  hours  before  and 
af^4r  legal  shooting  time. 

We  allow  hunting  during  the  State 
in. 

We  do  not  allow  dogs. 
.  You  must  remove  all  stands  from  the 
lige  following  each  day's  hunt.  We 
pmhibit  the  construction  or  use  of  permanent 
sti|ids,  blinds,  platforms,  or  ladders. 

a.  We  allow  archery  hunting  on  the  Pimgo 
Uhit  diiring  the  regular  State  archery  season 
ai  i  fitim  November  1  through  30.  State  bag 
iits  apply. 

^.  We  allow  shotgun  and  muzzle-loaders 
le  Pungo  Unit  subject  to  the  following 
liditions:  We  require  permits  and  allow 
acdess  one  hour  before  and  after  legal 
sb  c  oting  time. 


K^  moke  River  Nadonal  Wildlife  Refuge 

I.  Hunting  of  Migratory  Game  Birds.  *  *  * 

*  *  *         • 

You  will  possess  and  use  only  approved 
toxic  shot  while  in  the  field. 


Si  mnquarter  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 
1 .  You  will  possess  and  use  only  approved 

nc  I  itoxic  shot  while  in  the  field. 

*         *         «         *         * 

33.  We  propose  to  amend  §  32.53 
N  xth  Dakota  by  revising  paragraph  B.2. 
o£  Arrowwood  National  Wildlife  Refuge; 


by  revising  paragraphs  B.,  C,  and  D.  of 
Audubon  National  Wildlife  Refuge;  by 
revising  paragraph  B.I.,  by 
redesignating  paragraphs  B.2.  and  B.3. 
as  paragraphs  B.3.  and  B.4.  and  by 
adding  a  new  paragraph  B.2.  of  Des  Lacs 
National  Wildlife  Refuge;  by  revising  J. 
Clark  Salyer  National  Wildlife  Refuge; 
by  revising  paragraphs  A.  2.  and  B.  of 
Lake  Alice  National  Wildlife  Refuge;  by 
revising  paragraph  D.  of  Lake  Qo 
National  Wildlife  Refuge;  by  revising 
paragraph  C.  of  Lake  Nettie  National 
Wildlife  Refuge;  by  revising  paragraph 
B.l.  of  Lake  Zahl  National  Wildlife 
Refuge;  by  revising  paragraph  B.l.  of 
Long  Lake  National  Wildlife  Refuge;  by 
revising  paragraph  B .  3 .  of  Lostv«rood 
National  Wildlife  Refuge;  by 
alphabetically  adding  Stewart  Lake 
National  Wildhfe  Refuge;  by  revising 
paragraphs  B.,  C,  and  D.  of  Tewaukon 
Nation^  Wildlife  Refuge;  and  by 
revising  paragraphs  B.,  C,  and  D.  of 
Upper  Sotiris  National  Wildlife  Refuge 
to  read  as  follows: 

§32.53    North  Dakota. 


Arrowwood  National  Wildlife  Refuge 

*        *        *        *        • 

B.  Upland  Game  Hunting.  *  *  * 


2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


Audubon  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  ring-necked  pheasant,  gray 
partridge  and  sharp-tailed  grouse  on 
designated  areas  of  the  refuge  subject  to  State 
regulations  with  refuge  restrictions  as  posted. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  and  mule  deer  on  designated 
areas  of  the  refuge  subject  to  State  regulations 
with  refuge  restrictions  as  posted. 

D.  Sport  Fishing.  We  allow  ice  fishing  on 
designated  areas  of  the  refuge  subject  to  State 
regulations  with  refuge  restrictions  as  posted. 
***** 

Des  Lacs  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 

1.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

2.  You  may  use  falconry  for  upland  game 
hunting. 


).  Clark  Salyer  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  and  coots  on 
designdted  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant,  partridge,  grouse,  turkey 
and  fox  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 


1.  Fox  hunting  opens  annually  on  the  day 
following  the  close  of  the  regular  firearm  deer 
season  and-closes  on  March  31. 

2.  We  close  fox  hunting  fixim  Vz  hour  after 
sunset  until  V2  hour  before  sunrise. 

3.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  subject  to  the  following  condition:  We 
require  permits. 

D.  Sport  Fishing.  We  aUow  sport  fishing  on 
designated  areas  of  the  refuge  as  per  State 
law  with  certain  restrictions  as  posted. 

Lake  Alice  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  • 

*         *         *         *         * . 

2.^Waterfowl  and  coot  hunters  will  possess 
and  use  only  approved  nontoxic  shot  while 
in  the  field. 

B.  Upland  Gam.e  Hunting.  We  allow 
hunting  of  upland  game  and  fox  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  You  will  possess  and 
use  only  approved  nontoxic  shot  while  in-the 
field. 


Lake  Ilo  National  Wildlife  Refuge 

*         *         •         *         • 

D.  Sport  Fishing.  We  allow  sport  fishing  on 
designated  areas  of  the  refuge  subject  to  State 
regulations  with  refuge  restrictions  as  posted. 

Lake  Nettie  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  and  mule  deer  on  designated 
areas  of  the  refuge  subject  to  State  regulations 
with  refuge  restrictions  as  posted. 


Lake  Zahl  National  WUdlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  • 
1.  You  may  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


Long  Lake  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  •  *  * 
1.  You  may  only  possess  and  use  only 
approved  nontoxic  shot  while  in  the  field. 


Lostwood  National  Wildlife  Refuge 

***** 

B.  Upland  Came  Hunting.  •  *  * 

***** 

3.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 
*         *         *     4  *         * 

Stewart  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  We  allow  fisb'ng  '  :i  the 
designated  area  subject  to  all  Stati 

'  regulations. 
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Tewaukon  National  Wildlifis  Refuge 

•         •         •         *         * 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  ring-necked  pheasailts  on 
designated  areas  of  the  refuge  as  per  State 
law  with  certain  restrictions  as  posted. 

C.  Big  Gome  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  as  i>er  State  law  with  certain 
restrictions  as  posted. 

D.  Sport  Fishing.  We  allow  sport  fishing  on 
designated  areas  of  the  refuge  as  per  State 
law  with  certain  restrictions  as  posted. 

Uppar  Souria  National  Wildlife  Refiiga 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  birds  with  approved 
nontoxic  shot  on  designated  areas  of  the 
refuge  as  per  State  law  with  certain  , 
restrictions  as  posted. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
deer  on  designated  areas  of  the  refuge  as  per 
State  law  with  certain  restrictions  as  posted. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  as  per  State 
law  writh  certain  restrictions  as  posted. 

34.  We  propose  to  amend  §  32.54 
Ohio  by  revising  Ottawa  National 
Wildlife  Refuge  to  read  as  foUows: 

132^4   Ohio. 


Ottawa  National  WildlifiB  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese  and  ducks  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  permits. 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  We  require  permits. 

2.  You  must  check  in  and  out  of  the  refuge 
each  day  that  they  himt. 

3.  You  may  not  shoot  from  refuge  roads. 

D.  Sport  Fishing.  We  allow  sport  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  allow  fishing  during  daylight  hours 
only  and  during  designated  dates. 

2.  We  do  not  allow  boats  or  flotation 
devices. 

35.  We  propose  to  amend  §  32.55 
Oklahoma  by  revising  paragraph  B.3.  of 
Deep  Fork  National  Wildlife  Refuge;  by 
revising  paragraph  B.4.  of  Little  River 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.l.  and  B.l.  of  Salt  Plains 
Nation^  Wildlife  Refuge;  by  revising 
paragraphs  A. 2.  and  B.2.  of  Sequoyah 
National  Wildlife  Refuge;  by  revising 
paragraph  A.  3.  of  Tishomingo  National 
Wildlife  Refuge;  and  by  revising 
paragraphs  A.,  B.l..  D.l.  and  D.3.  of 
Washita  National  Wildlife  Refuge  to 
read  as  follows: 

132.55    Oklahoma. 

***** 


Deep  Fork  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  •  • 

***** 

3.  You  may  use  only  shotguns  with  #4  or 
smaller,  approved  nontoxic  shot. 

***** 

Utde  River  National  WUdlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  ♦ 

***** 

4.  You  will  possess  and  'use  only  approved 
nontoxic  shot  while  in  the  field. 


Salt  Plains  National  WildUfe  Reiiige 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 
1.  You  will  possess  and  use  only  approved 

nontoxic  shot  while  in  the  field. 

***** 

B.  Upland  Game  Hunting.  *  *  * 

1.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


Sequoyah  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

***** 

B.  Upland  Game  Hunting.  *  *  * 

***** 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


Tiahomingo  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

•         *         •         •         * 

3.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


Washita  National  WUdlife  Refuge 

A.  Hunting  ofMigjntory  Game  Birds.  We 
allow  hunting  of  geese  and  sandhill  cranes 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions:  We  require  permits 
and  payment  of  a  fee. 

B.  Upland  Game  Hunting.  *  *  * 
1.  We  only  allow  shotguns. 

***** 

D.  Sport  Pishing.  *  *  * 

1.  Anglers  may  fish  from  March  15  through 
October  14  in  the  Washita  River  and  Foss 
Reservoir.  Anglers  may  bank  fish  year  round 
in  the  Washita  River  and  Foss  Reservofr  from 
open  areas. 
***** 

3.  We  do  not  allow  boats  and  other 
flotation  devices  on  refuge  waters  from 
October  15  through  March  14. 

***** 

36.  We  propose  to  amend  §  32.56 
Oregon  by  revising  paragraph  A.  of 
Bandon  Marsh  National  Wildlife  Refuge; 
by  removing  Baskett  Slough  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.6.  and  B.3.  of  Cold  Springs  National 


Wildlife  Refuge;  by  revising  paragraphs 
A.2.  and  B.2.  of  Deer  Flat  National 
Wildlife  Refuge;  by  alphabetically 
adding  Julia  BuUer  Hansen  Refuge  for 
the  Columbian  White-Tailed  Deer;  by 
revising  paragraph  A.2.  of  Klamath 
Forest  National  Wildlife  Refuge;  by 
revising  paragraphs  A.  and  D.  of  Lewis 
and  Clark  National  Wildlife  Refuge;  by 
revising  paragraphs  A.4.  and  B.2.  of 
Lower  Klamath  National  Wildlife 
Refuge;  by  revising  paragraphs  A.2.  and 
B.3.  of  Malheur  National  Wildlife 
Refuge;  by  revising  paragraphs  A.  7.  and 
B.3.  of  McKay  Creek  National  WUdlife 
Refuge;  by  revising  Umatilla  National 
Wildlife  Refuge;  and  by  revising 
paragraph  A.2.  of  Upper  Klamath 
Nationd  Wildlife  Rehige  to  read  as 
follows: 

f32.56    Oregon. 


Bandon  Marsh  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  coots,  snipe, 
doves  and  pigeons  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Snipe  hunters  must  possess  and  use  only 
approved  nontoxic  shot  while  in  the  field. 
***** 

Cold  Springs  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

***** 

6.  Snipe  hunters  will  possess  and  use  only 
approved  nontoxic  shot  while  in  the  field. 

***** 

B.  Upland  Game  Hunting.  *  *  * 

***** 

3.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field*. 


Deor  Flat  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 
***** 

2.  Snipe  hunters  wUl  possess  and  use  only 
approved  nontoxic  shot  while  in  the  field. 

***** 

B.  Upland  Game  Hunting.  *  *  *     . 
***** 

2.  Pheasant,  quail,  and  partridge  hunters 
will  possess  and  use  only  approved  nontoxic 
shot  while  in  the  field. 


Julia  BuUer  Hansen  Refuge  for  the 
Columbian  White-TaUed  Deer 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  himting  of  geese,  ducks,  coots,  and 
common  snipe  on  the  Wallace  Island  Unit 
subject  to  the  following  condition: 

1.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  We  allow  sport  fishing 
along  the  shoreline  of  the  Wallace  Island 
Unit  in  accordance  with  State  regulations. 
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Xp  unath  Forest  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

*  •         *         • 

Snipe  hunters  will  possess  and  use  only 
a] )  3roved  nontoxic  shot  while  in  the  field. 
***** 

L  9  wis  and  Clark  National  Wildlife  Refuge 

Hunting  of  Migratory  Game  Birds.  We 
allbw  hunting  of  geese,  ducks,  coots,  and 
c(  )|nnion  snipe  on  designated  areas  of  the 
n  luge  subject  to  the  following  conditions: 

[.  You  will  possess  and  use  only  approved 
n  ]  ntoxic  shot  while  in  the  field. 

: !.  We  do  not  allow  hunting  on  all  exposed 
It  I  ids  on  Miller  Sands  Island  and  its  partially 
ei  1  :losed  lagoon,  as  posted.  We  do  not  allow 
h  J  Qting  inside  the  diked  portion  of  Karlson 
li  1  md,  as  posted. 

•  *         *         * 

Sport  Fishing.  We  allow  sport  fishing 
aldng  the  shoreline  of  the  refuge  islands  in 
ai  ;i  lordance  with  State  regulations. 

L I  nrer  Klamath  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

•  •         *         * 

'  \.  Snipe  hunters  will  possess  and  use  ordy 
a|)  >roved  nontoxic  shot  while  in  the  field. 
Upland  Game  Hunting.  *  *  * 

*  *         *         * 

:  I.  You  will  possess  and  use  only  approved 
n )  iitoxic  shot  while  in  the  field. 


Kifj  ilheur  National  Wildlife  Refuge 

.  \.  Hunting  of  Migratory  Game  Birds.  *  *  * 

*  *  *  * 

.  You  will  possess  and  use  only  approved 
ntititoxic  shot  while  in  the  field. 

*  *         •         * 

1.  Upland  Game  Hunting.  *  *  * 

*  *         *         * 

.  You  will  possess  and  use  only  approved 
niihtoxic  shot  while  in  the  field  when 
hu  nting  on  designated  areas  east  of  Highway 
26  >. 


K^i  Kay  Creek  National  Wildlife  Refuge 

.  I.  Hunting  of  Migratory  Game  Birds.  *  *  * 

*  *         *         * 

Snipe  hunters  will  possess  and  use  only 
aj^faroved  nontoxic  shot  while  in  the  field. 
f.  Upland  Game  Hunting.  *  *  • 

*  *         •         * 

You  will  possess  and  use  only  approved 
nfahtoxic  shot  while  in  the  field. 


U I  ladlla  National  WUdUfe  Refuge 

i  I.  Hunting  of  Migratory  Game  Birds.  We 
a]  I  >w  hunting  of  geese,  ducks,  coots,  and 
ion  snipe  on  designated  areas  of  the 
ge  subject  to  the  following  conditions: 
|.  The  refuge  is  o[>en  fixim  4:00  a.m.  to  Wz 
>  after  sunset  except  for  the  Hunter 
C)ibck  Station  parking  lot  at  the  McConnack 
Unit  which  is  open  each  morning  2  hours 
pr^r  to  State  shooting  hours  for  waterfowl. 
W0  do  not  allow  decoys,  boats  and  other 
pf ^nal  property  on  the  refuge  following 
eagh  day's  himt. 


2.  In  the  McConnack  Unit,  we  allow 
hunting  only  on  Wednesdays.  Saturdays, 
Sundays,  Thanksgiving  Day,  and  New  Year's 
Day. 

3.  We  require  waterfowl  hunting  parties  in 
the  Bosutiman  Unit  to  space  themselves  a 
minimum  of  200  yards  (180m)  apart. 

4.  You  may  not  possess  more  than  25  shells 
while  in  the  field. 

5.  We  require  permits  for  himting  on  the 
McCormack  Unit.  , 

6.  Snipe  hunters  will  possess  and  use  only 
approved  nontoxic  shot  while  in  the  field. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant,  chukar,  Hungarian 
partridge,  and  quail  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  We  do  not  allow  hunting  of  upland  game 
birds  until  noon  of  each  hunt  day. 

2.  In  the  McCormack  Unit,  we  allow 
hunting  only  on  Wednesdays,  Saturdays, 
Simdays,  Thanksgiving  Day,  and  New  Years 
Day. 

3.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

4.  You  may  not  possess  more  than  25  shells 
while  in  the  field. 

5.  We  require  permits  for  hunting  on  the 
McCormack  Unit. 

C.  Big  Game  Hunting.  We  allow  himting  of 
deer  on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 

1.  Hunting  is  by  permit  only. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  refuge  is  open  from  5  a.m.  to  1  Vz 
hours  after  sunset. 

2.  We  allow  fishing  on  refuge 
impoundments  and  ponds  from  February  1 
through  September  30.  We  open  other  refuge 
waters  (Columbia  River  and  its  backwaters) 
in  accordance  with  State  regulations. 

3.  We  allow  only  non-motorized  boats  and 
boats  with  electric  motors  on  refuge 
impoundments  and  ponds.  .    . 

4.  We  only  allow  fishing  with  hook  and 
line. 

Upper  Klamath  National  WUdlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  • 

•  *         •  •  • 

2.  Snipe  hunters  will  possess  and  use  only 
approved  nontoxic  shot  while  in  the  field. 

•  •         •         *         * 

37.  We  propose  to  amend  §  32.57 
Pennsylvania  by  revising  paragraph  B.4. 
of  Ohio  River  Islands  National  Wildlife 
Refuge  to  read  as  follows: 

{32,57    Pwmsytvania. 

***** 

Ohio  River  Islands  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 

***** 

4.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 
***** 

38.  We  propose  to  amend  §  32.60 
South  Carolina  by  revising  paragraphs 
C.  and  D.  of  ACE  Basin  National 
Wildlife  Refuge  to  read  as  follows: 


f32M    South  Carolina. 


ACE  Basin  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  subject  to  the  following  condition:  We 
require  permits. 

D.  Sport  Fishing.  Anglers  may  fish  on  the 
refuge  in  accordance  with  State  law  and  as 
specifically  designated  in  refuge 
publications. 


39.  We  propose  to  amend  §  32.61 
South  Dakota  by  revising  paragraph  B. 
of  Pocasse  National  Wildlife  Refuge  to 
read  as  follows: 

§32.61    South  Dakota. 


Pocasse  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


40.  We  propose  to  amend  §  32.62 
Tennessee  by  revising  paragraphs  B.,  C, 
and  D.  of  Cross  Creeks  National  Wildlife 
Refuge:  by  revising  paragraph  A.4.  of 
Hatchie  National  Wildlife  Refuge;  and 
by  revising  Tennessee  National  Wildlife 
Refuge  to  read  as  follows: 

f  32.62 


Cross  Creeks  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
himting  of  squirrels  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions:  We  require  permits. 

C  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  and  turkey  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions:  We  require  permits. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  allow  fishing  on  refuge  pools  and 
reservoirs  6t)m  March  15  through  October  31 
from  sunrise  to  sunset. 

2.  We  do  not  allow  bow  and  arrows, 
trotlines,  limblines,  jugs,  and  slat  baskets  in 
refuge  pools  and  reservoirs. 

3.  We  do  not  allow  taking  of  fit)gs. 

4.  The  length  limit  for  largemouth  bass 
taken  from  Elk  and  South  Cross  Creeks 
reservoirs  is  less  than  12  inches  (30  cm)  and 
more  than  15  inches  (37.5  cm).  Anglers  must 
immediately  release  unharmed  largemouth 
bass  from  12  inches  (30  cm)  to  15  inches 
(37.5  cm).  We  prohibit  possession  of 
largemouth  bass  between  12  inches  (30  cm) 
and  15  inches  (37.5  cm). 
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Hatchie  Natioiisl  Wildlife  Rdiige 

A.  Hunting  of  Migratory  Game  Birds. 


4.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


I  Natimial  WUdlife  Refuge 

A.  Hunting  ofMig^tory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrels  and  raccoon  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  permits. 

2.  You  must  unload  and  encase  or 
dismantle  firearms  transported  in  motor 
vehicles. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  and  turicey  on  designated 
areas  of  the  refuge  subject  to  the  follo*»nng 
conditions: 

1.  We  require  permits. 

2.  You  must  unload  and  encase  or 
dismantle  firearms  transported  in  motor 
vehicles. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  portions  of  the  refuge  subject  to 
the  following  conditions: 

1.  We  close  impounded  waters  to  fishing 
from  November  1  through  March  14. 

2.  We  close  Swamp  Creek,  Britton  Ford 
and  Bennett's  Creek  embayments  to  fishing 
and  boating  from  November  1  through  March 
14. 

3.  Anglers  must  launch  boats  from 
designated  access  points  only.  We  restrict 
boats  to  "slow  speed/minimum  wake"  on  all 
refiige  impoundments  open  to  fishing. 

4.  Anglers  may  not  leave  boats  on  Uie 
rafiige  ovemi^t 

41.  We  propose  to  amend  §  32.63 
Texas  by  revising  paragraph  B.3.  of 
Bu&lo  Lake  National  Wildlife  Refuge; 
and  by  revising  Hagerman  National 
Wildlife  Refuge  to  read  as  follows: 

|32j63    T( 


BidEdo  Laks  Natinial  WUdlife  Rafiige 

B.  Upland  Game  Hunting.*  *  * 


3.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


I  National  WiUlife  Rafiige 

A.  Hunting  ofMigmtoiy  Game  Birds.  We 
allow  hunting  of  mourning  doves  in  the 
month  of  September  on  designated  areas  of 
the  refuge,  subject  to  the  followring 
conditions: 

1.  We  require  you  to  check  in  and  out  of 
the  hunt  area. 

2.  We  allow  only  shotguns. 

3.  You  may  possess  no  shot  larger  than  No. 
4  on  the  hunting  area. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  quail  in  the  month  of  February 
and  squirrel  and  rabbit  in  the  months  of 
February  and  September  on  designated  areas 


of  the  refuge  subject  to  the  following 
conditions: 

1 .  We  require  you  to  check  in  and  out  of 
the  hunt  area. 

2.  We  allow  only  shotgims. 

3.  You  may  possess  no  shot  larger  than  No. 
4  on  the  hunting  area. 

4.  You  must  plug  shotguns  to  hold  no  more 
than  three  shells  during  the  September  dove 
season. 

.  C.^ig  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  and  feral  hogs  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  You  may  archery  hunt  as  listed  in  the 
refuge  hunt  information  sheet.  You  must 
obtain  a  refuge  permit  and  pay  a  hunt  fee. 

2.  We  allow  firearms  hunting  utilizing 
shotguns,  20  gauge  or  larger,  loaded  with 
rified  slug  during  a  special  youth  himt  as 
listed  in  the  refuge  hunt  information  sheet. 
We  require  permits. 

D  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
folloMring  conditions: 

1.  Lake  Texoma  and  connected  streams  are 
open  to  fishing  year  round. 

2.  We  allow  fishing  in  ponds  and  stock 
tanks  from  April  1  through  September  30. 

3.  Fishermen  may  string  trotlines  between 
anchored  floats  only.  We  do  not  allow  lines 
attached  to  rubber  bands,  sticks,  poles,  trees 
or  other  fixed  objects  in  refuge  ponds  or 
impoundments. 

4.  We  do  not  allow  fishing  from  bridges  or 
roadways. 

5.  We  do  not  allow  boats  and  other 
flotation  devices  on  the  waters  of  Lake 
Texoma  from  October  1  through  March  31, 
nor  at  any  time  on  refuge  ponds  and 
impoundments. 

•  •         •         •         * 

42.  We  propose  to  amend  §  32.64  Utah 
by  revising  paragraphs  A.2.  and  B.l.  of 
Bear  River  Migratory  Bird  Refuge;  and 
paragraph  B.  of  Ouray  National  Wildlife 
Refuge  to  read  as  follows: 

132^    Utah. 

•  *        •        •        * 

Bear  River  Migratory  Bird  Refiige 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

•  *        *        •        * 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


B.  Upland  Game  Hunting.  *  *  • 
1.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


Ouray  Natioiial  Wildlife  Rsfiiga 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 
•        •        •        •        • 

43.  We  propose  to  amend  §  32.65 
Vermont  by  revising  paragraph  B.4.  of 
Miasisquoi  National  Wildlife  Refuge  to 
read  as  follows: 


}32J5    VennonL 


Miasisquoi  National  Wildlife  Refiige 

*  *         *         *        .* 

B.  Uplapd  Game  Hunting.  *  *  * 

***** 

4.  Shotgun  hunters  will  possess  and  use 
only  approved  nontoxic  shot  while  in  the 
field. 

*  *        *        *        * 

44.  We  propose  to  amend  §32.66 
Virginia  by  revising  Chincoteague 
National  Wildlife  Refuge;  and  by 
alphabetically  adding  Plum  Tree  Island 
National  Wildlife  Refuge  to  read  as 
follows: 

%a2J6»    Virginia. 

***** 

CliiiM»teague  NaUoniil  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  waterfowl  and  rails  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions:  -^ 

1.  You  must  possess  written  permission  to 
hunt  in  the  non-guided  public  nimting  areas. 

2.  On  Wildcat  Marsh  we  reserve 
compartments  1-4  for  guided  hunting  only 
with  refiige-designated  commercial  guides. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  and  sika  deer  in  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  We  require  a  refuge  permit. 

D.  Sport  Fishing.  We  allow  fishing, 
crabbing,  and  clamming  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  We  allow  sport  fishing,  crabbing,  and 
clamming  in  salt  water  areas  and  in  that 
portion  of  Swan  Cove  adjacent  to  Beach 
Road.  We  close  all  other  refuge  ponds, 
impoimdments  and  chaimels  to  these 
activities. 

2.  Fishermen  must  attend  traps  and  crab 
pots. 

3.  Fishermen  must  obtain  a  permit  to 
remain  on  the  refuge  after  normal  closing 
hours. 


Plum  Ttae  Uand  National  WUdlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  waterfowl  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  We  require  permits. 

2.  Waterfowl  hunters  will  possess  and  use 
only  approved  nontoxic  shot  while  in  the 
field. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 
***** 

45.  We  propose  to  amend  §  32.67 
Washington  by  revising  Coliunbia      > 
National  Wildlife  Refuge,  Julia  Butler 
Hansen  Refuge  for  the  Coliunbian 
White-Tailed  Deer,  and  Willapa 
National  Wildlife  Refuge;  by  revising 
paragraph  A.  of  Conboy  Lake  National 
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V  lldlife  Refuge;  by  removing 
pi^ragraphs  A.6.  and  B.6.,  by  revising  the 
introductory  text  of  paragraph  B.,  and 
b  prevising  paragraphs  A. 3.  and  B.3.  of 
K  tNary  National  Wildlife  Refuge;  by 
r^yising  paragraphs  A.5.  and  B.2.  of 
Toppenish  National  Wildlife  Refuge; 

by  revising  paragraphs  A.6.  and  B.4. 
||Umatilla  National  Wildlife  Refuge  to 
d  as  follows: 

L67    Washington. 

*        *        *        • 

^umbia  National  Wildlife  Refuge 

.  Hunting  of  Migratory  Game  Birds.  We 
al  Ibw  hunting  of  geese,  ducks,  coots,  and 
coinmon  snipe  on  designated  areas  of  the 
raftige  subject  to  the  following  conditions: 

1.  In  Marsh  Unit  1,  we  allow  hunting  only 
otiiWednesdays,  Saturdays,  and  Sundays. 

2,  Snipe  hunters  will  possess  and  use  only 
aBproved  nontoxic  shot  while  in  the  field. 

11.  In  Marah  Unit  1,  concurrent  with  the 
State's  designated  Youth  Day  prior  to  the 
o{>^ning  of  the  waterfowl  hunt,  only  youth 
agtd  10-17  and  an  accompanying  adult  aged 
It  or  over  may  hunt. 

\^.  Upland  Game  Hunting.  We  allow 
hppting  of  pheasant,  quail,  and  partridge  on 
dMignated  areas  of  the  refuge  subject  to  the 
fallowing  conditions: 

1 .  We  allow  hunting  of  upland  game  birds 
o|L|y  during  State  seasons  that  run 
cpAcurrently  with  the  State  waterfowl 
season. 

i }.  We  allow  only  shotguns  and  bows  and 
aiiit>ws. 

i.  Upland  game  bird  huntors  will  possess 
use  only  approved  nontoxic  shot  while 
in  ihe  field. 

1 4-  In  Marsh  Unit  1,  concurrent  with  the 
State's  designated  Youth  Day  prior  to  the 
optning  of  the  waterfowl  hunt,  only  youth 
ag^  10-17  and  an  accompanying  adult  aged 
'  over  may  hunt. 

Big  Game  Hunting.  We  allow  hunting  of 
kt  on  designated  areas  of  the  refuge  subject 
lie  following  condition:  We  allow  only 
^tgun  and  archery  hunting. 
Sport  Fishing.  We  allow  fishing  on 
d^ignated  areas  of  the  refuge  subject  to  the 
{QJIlovring  conditions: 

ll.  We  allow  non-motorized  boats  and  boats 
with  electric  motors  on  Upper  and  Lower 
~    npton,  Hutchinson,  Royal  and  Shiner 

BS. 

>  We  allow  motorized  boats  and  non- 
mbtorized  boats  on  all  other  refuge  waters 
in  to  fishing. 
.  We  pn^bit  the  taking  of  bullfit)gs. 


>  Lake  National  WUdlife  Raiuge 

1.  Hunting  of\4igratory  Game  Birds.  We 
al  l^w  hunting  of  doves,  geese,  ducks,  coots, 
an^  common  snipe  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
sn^  hunters  will  possess  and  use  only 
aoproved  nontoxic  shot  while  in  the  field. 
*   I      *         *         •         * 


Ji#« 


I  Birtler  Hansen  Refuge  for  the 
C4faiiBbian  White-Tailed  Deer 

i  [.  Hunting  of  Migratory  Game  Birds.  We 
all^w  hunting  of  geese,  ducks,  coots,  and 


common  snipe  on  the  Hunting  Island  Unit 
subject  to  the  following  condition: 

1.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  We  allow  bank  fishing 
from  the  Mainland  Unit  shoreline  adjoining 
the  Elochoman  and  Columbia  Rivers  as  well 
as  Steamboat  and  Brooks  Sloughs,  in 
accordance  with  State  fishing  regulations.  We 
also  allow  bank  fishing  in  the  pond  adjacent 
to  the  diking  district  pumping  station  by 
Brooks  31ough.  We  close  all  other  inferior 
water  of  the  Mainland  Unit  to  fishing. 


McJ4ary  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

***** 

3.  Snipe  hunters  vrill  possess  and  use  only 
approved  nontoxic  shot  while  in  the  field. 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant,  quail,  chukar,  and 
Hungarian  partridge  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 


3.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 


Toppenish  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •  •  • 

***** 

5.  Snipe  himters  wiU  possess  and  use  only 
approved  nontoxic  shot  while  in  the  field. 

***** 

B.  Upland  Game  Hunting.  *  *  » 

***** 

2.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 

***** 

Umatilla  Natimial  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

•        •        •         •        • 

6.  Snipe  hunters  will  possess  and  use  only 
approved  nontoxic  shot  while  in  the  field. 

B.  Upland  Game  Hunting.  *  *  * 
***** 

4.  Upland  game  bird  hunters  will  possess 
and  use  only  approved  nontoxic  shot  while 
in  the  field. 


WilUpa  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  geese,  ducks,  and  coots  on 
designated  areas  of  Riekkola  and  Lewis 
Units,  in  accordance  with  State  hunting 
regulations  and  subject  to  the  following 
conditions: 

1.  At  Riekkola  Unit,  prior  to  entering  the 
htmt  area,  we  require  you  to  obtain  a  permit, 
pay  a  recreadon  user  fee,  and  obtain  a  blind 
assigmnent. 

2.  At  Riekkola  Unit  you  may  take  ducks 
and  coots  only  coincidental  to  hunting  geese. 
We  do  not  allow  exclusive  hunting  of  ducks 
in  Riekkola  Unit 


3.  We  allow  hunting  in  the  Riekkola  Unit 
only  from  established  blinds  on  Wednesdays 
and  Saturdays. 

4.  At  the  Riekkola  Unit  you  will  possess 
and  use  no  more  than  24  shells  per  day  while 
in  the  field. 

5.  You  will  possess  and  use  only  approved 
nontoxic  shotgim  shells. 

B.  Upland  Game  Hunting.  We  allow 
himting  of  blue  and  ruffed  grouse  on  Long 
Island,  subject  to  the  following  conditions: 

1.  We  require  you  to  obtain  and  carry  a 
refiige  p>ermit  and  report  game  taken,  as 
specified  with  the  permit. 

2.  We  allow  only  archery  himting. 

3.  We  do  not  allow  fireums  on  Long  Island 
.  at  any  time. 

4.  We  do  not  allow  dogs  on  Long  Island. 

C.  Big  Game  Hunting.  We  allow  hunting  for 
deer,  elk,  and  bear  on  Long  Island,  subject  to 
the  following  conditions: 

1 .  We  require  you  to  obtain  and  carry  a 
refuge  permit  and  report  game  taken,  as 
specified  with  the  permit. 

2.  We  allow  only  archery  hunting. 

3.  We  do  not  allow  firearms  on  Long  Island 
at  any  time. 

4.  We  do  not  allow  dogs  on  Long  Island. 

D.  Sport  Fishing.  We  allow  fishing  along 
the  shoreline  of  the  refuge  in  accordance 
with  State  regulations. 

46.  We  propose  to  amend  §  32.68 
West  Virginia  by  revising  paragraph  B.2. 
of  Canaan  Valley  National  Wildlife 
Refuge  and  paragraph  B.4.  of  Ohio  River 
Islands  National  Wildlife  Refuge  to  read 
as  follows: 

13248    West  Virginia. 

•        •        *        *        • 

Canaan  Valley  National  WUdlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 

***** 

2.  Shotgun  hunters  may  use  or  possess 
only  approved  nontoxic  shot  while  himting 
on  the  refuge. 


(Hiio  RiT«r  Islands  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  •  •  » 

***** 

4.  You  will  possess  and  use  only  approved 
nontoxic  shot  while  in  the  field. 
***** 

47.  We  propose  to  amend  §  32.69 
Wisconsin  by  revising  paragraph  C.  of 
Fox  River  National  Wildlife  Refuge;  by 
revising  Horicon  National  Wildlife 
Refuge  and  Necedah  National  Wildlife 
Refuge;  and  by  alphabetically  adding  St. 
Croix  WeUand  Management  District  to 
read  as  follows: 


132.09    Wisconsin. 


Fox  Riv«r  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 
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1.  We  require  permits. 

2.  We  do  not  allow  the  construction  or  use 
of  blinds,  platforms,  or  ladders. 

3.  We  allow  hunting  only  during  the  State 
firearms  season  and  during  a  designated  time 
poiod  of  the  archery  season. 


Horicon  Natioiial  WUdlife  Refuge 

A.  Hunting  of  Minatory  Game  Birds.  We 
allow  hunting  of  ducks  and  coots  on 
designated  areas  of  the  refuge  subject  to  the 
fbllownng  conditions: 

1.  We  require  permits. 

2.  We  allow  only  participants  in  the  Young 
Wildfowlers  and  Special  Programs  to  hunt. 

B.  Upland  Game  Hunting.  We  allow 
himting  of  ring-necked  pheasant,  gray 
partridge,  squirrel,  and  cottontail  rabbit  on 
designated  areas  of  the  refuge  from  the 
opening  of  the  respective  State  seasons 
through  the  State  deer  firearms  season,  and 
subject  to  the  following  conditions: 

1.  Shotgun  hunters  may  use  or  possess 
only  approved  nontoxic  shot  while  hunting 
upland  game  species. 

2.  Hunting  in  the  youthynovice  pheasant 
hunt  area  (Area  F)  is  for  youth  who  are  12 
through  15  years  of  age,  and  by  permit. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  We  allow  hunting  only  diiring  the  early 
archery  and  State  firearms  season. 

2.  We  do  not  allow  the  construction  and 
use  of  permanent  blinds,  platforms  or 
ladders. 

3.  You  must  remove  all  stands  from  the 
refuge  following  each  day's  hunt 

4.  Hunting  in  the  area  surrounding  the 
ofiice/visitor  center  (Area  E)  is  by  permit 
only. 

5.  Himting  in  the  auto  tour/hiking  trail 
complex  (Area  D)  is  open  only  during  the 
State  firearms  deer  season. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  allow  fishing  from  April  15  through 
September  15. 

2.  We  allow  only  bank  fishing. 


Necedah  Natimal  Wildlifo  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  hunting  of  migratory  game  birds  only 
on  designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  wild  turkey,  nifi'ed  grouse,  gray 
squirrel,  fox  squirrel,  cottontail  rabbit, 
snowshoe  hare,  and  racoon  only  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  You  may  only  possess  unloaded  gims  in 
the  retrieval  zone  of  Refuge  Area  7  during  the 
State  waterfowl  hunting  season,  except  while 
humting  deer  during  the  gun  deer  season. 

2.  During  the  spring  tiukey  hunting  season 
only,  persons  possessing  a  valid  State  spring 
turkey  permit  may  enter  and  hunt  wild 
turkeys  in  all  open  refuge  areas. 

3.  Refuge  Area  3  is  open  to  hunting  after 
the  State  deer  gun  season  through  the  end  of 
the  resptective  State  seasons  or  until  February 
28,  whichever  occurs  first. 


4.  You  may  use  dogs  only  when  hunting 
small  game  and  waterfowl. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
white-tailed  deer  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  We  prohibit  the  possession  of  a  loaded 
rifle  or  shotgun  with  50  feet  (ISm)  of  the 
centerline  of  all  paved  or  graveled  roads  and 
designated  trails,  or  discharging  these 
weapons  from,  across,  down,  or  alongside 
these  roads  and  trails  within  the  refuge. 

2.  We  do  not  allow  the  construction  of 
permanent  blinds,  platforms  or  ladders. 

3.  You  may  use  portable  elevated  devices 
but  must  lower  them  to  ground  level  at  the 
close  of  shooting  hours  each  day.  You  must 
remove  all  blinds,  stands,  platforms  and 
ladders  from  the  refuge  at  the  end  of  the 
hunting  season. 

4.  Refuge  Areas  1, 2, 4, 5, 6,  and  7  are  open 
to  deer  hunting. 

5.  Refiige  Area  3  is  open  to  deer  hunting 
during  the  State  gun,  muzzleloader,  and  late 
archery  seasons.  Unarmed  deer  hunters  may 
enter  Area  3  to  scout  beginning  the  Saturday 
prior  to  the  gun  deer  season. 

6.  We  do  not  allow  target  or  practice 
shooting. 

7.  We  prohibit  the  use  of  flagging,  paint, 
blazes,  tacks,  or  other  types  of  markers. 

D.  Sport  Fishing.  We  ^low  fishing  in 
designated  waters  of  the  refuge  at  designated 
times  subject  to  the  following  conditions: 

1.  We  allow  use  of  non-motorized  boats  in 
Sprague-Goose  Pools  only  when  these  pools 
are  open  to  fishing.  We  allow  motorized 
boats  in  Suk  Cemey  Pool. 

2.  Effective  with  the  2001-2002  season,  we 
will  require  anglers  to  use  lead-fi«e  sinkers 
and  jigs  on  "Lead-Free  Fishing  Areas"  on  the 
entire  refuge. 

St  Croix  Wetland  Management  District 

A.  Hunting  of  Migratory  Game  Birds.  We 
allow  himting  of  migratory  game  birds 
throughout  the  district  except  that  you  may 
not  hunt  on  designated  portions  of  the  St. 
Croix  Prairie  Waterfowl  Production  Area  in 
St.  Croix  County  or  on  the  Oakridge 
Waterfowl  Production  Area  in  St.  Croix 
County. 

B.  Upland  Game  Hunting.  We  allow 
himting  of  upland  game  throughout  the 
district  except  that  you  may  not  hunt  on 
designated  portions  of  the  St  Croix  Prairie 
Waterfowl  Production  Area  in  St.  Croix 
County  or  on  the  Oakridge  Waterfowl 
Production  Area  in  St.  Croix  County. 

C.  Big  Game  Hunting.  We  allow  hunting  of 
big  game  throughout  the  district  except  that 
you  may  not  hunt  on  designated  portions  of 
the  St.  Croix  Prairie  Waterfowl  Production 
Area  in  St.  Croix  County. 

D.  Sport  Fishing.  Effective  with  the  2001- 
2002  season,  we  will  require  anglers  to  use 
lead-free  sinkers  and  jigs  on  "Lead-Free 
Fishing  Areas"  covering  the  following  five 
Waterfowl  Production  Areas:  Oakridge  WPA 
and  Amschler  WAP  (both  in  St.  Croix 
County),  Rose  Lee  WPA,  Flatey  WPA,  and 
Bass  Lake  WPA  (in  Polk  County). 
***** 

48.  We  propose  to  amend  §  32.70 
Wyoming  by  adding  paragraph  D.l.  of 
National  Elk  Refuge;  by  revising 
paragraph  B.  of  Pathfinder  National 


Wildlife  Refuge  and  by  revising 
paragraph  B.  of  Seedskadee  National 
Wildlife  Refuge  to  read  as  follows: 

f  32.70    Wyoming. 

*        *        •        •        * 

National  Elk  Refuge 

***** 

D.  Sport  Fishing.  *  *  * 

1.  Effective  with  the  2001-2002  season,  we 
will  require  anglers  to  use  lead-free  sinkers 
and  jigs  on  "Lead-Free  Fishing  Areas" 
covering  the  entire  refuge.  Current  State 
regulations  for  lead-free  fishing  areas  remain 
in  effect. 

Pathfinder  National  Wildlife  Refiige 

***** 

B.  Upland  Game  Hunting.  We  allow 
huntinjg  of  sage  grouse  and  cottontail  rabbit 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  You  will  possess 
and  use  only  approved  nontoxic  shot  while 
in  the  field. 


I  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  sage  grouse  and  cottontail  rabbit 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  You  will  possess 
and  use  only  approved  nontoxic  shot  while 
in  the  field. 


PART  36— {AMENDED] 

49.  The  authority  citation  for  part  36 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460(k) 
et  seq.,  668dd-668ee,  742(a)  et  seq.,  3101  et 
seq.;  and  44  U.S.C.  3501  et  seq. 

50.  We  propose  to  revise  §  36.39(i)(6) 
to  read  as  follows: 

}36^    Public  UM. 


(i)*  *  * 

(6)  What  are  the  restrictions  concerning 
fishing  on  Kenai  National  Wildlife  Refuge? 

(i)  We  prohibit  fishing  Jime  1  to  August  15 
on  the  south  bank  of  the  Kenai  River  from  the 
Kenai-Russian  River  Ferry  dock  to  a  point 
100  feet  (30  m)  downstream. 

(ii)  Effective  with  the  2001-2002  season, 
we  will  require  anglers  to  use  lead-free 
sinkers  and  jigs  on  "Lead-Free  Fishing 
Areas"  on  the  section  of  the  Kenai  River  from 
the  outlet  of  Skilak  Lake  downstream  to  the 
refuge  boundary  and  the  Dave  Spenser  Unit 
of  the  Kenai  Refuge  Wilderness  Area. 

Dated:  July  29. 1999. 
Stephen  C.  Saunders, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks.  j 

[FR  Doc.  99-20192  Filed  8-10-99;  8:45  am] 

MLUNO  CODE  431»^66-P 


Wednesday 
August  11,  1999 


Part  IV 

Department  of 
Defense 

Office  of  the  Secretary 

32  CFR  Parts  230,  231,  and  231a 
Financial  institutions  on  DoD 
Installations;  Proposed  Rule 
Procedures  Governing  Banks,  Credit 
Unions  and  Other  Financial  Institutions 
on  DoD  installations;  Proposed  Rule 


43856 


Federal  Register /Vol.  64.  No.  154 /Wednesday,  August  11,  1999 /Proposed  Rules 


DEPARTMENT  OF  DEFENSE 

OfflM  Of  the  Sacratary 

32  CFR  Paris  230  and  231a 
[0790-AG73] 

Fkianeial  bMtitutfcMW  on  DoD 


agency:  Department  of  Defense. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  remove 
32  CFR  part  231a.  "Procedures 
governing  Banking  Offices  on  DoD 
Installations"  and  to  revise  part  230  on 
"Financial  Institutions  on  DoD 
Installations."  This  rule  is  being 
promulgated  to  provide  administrative 
giiidnlines  for  the  operation  of  banks 
and  credit  unions  on  dome^c  and 
overseas  installations  of  the  Department 
of  Defense  and  address  areas  such  as  the 
solicitation  for  such  services,  the  types 
of  services  and  the  logistics  support 
provided. 

DATES:  Comments  must  be  received  by 
October  12. 1999. 
AOORESSES:  Forward  comments  to 
OUSD(C),  1745  Jeffsrson  Davis 
Highway,  Suite  201,  Arlington,  VA 
22202. 

FOR  FURTHER  MFOHMATKM  COWrACT:  T. 
Siunmers.  703-602-0299. 
SUPPLEMENTARY  MFORMATION: 

ExacaliTe  Order  12M0,  RegulatOTy 
Plaaaing  and  Review 

h  has  been  determined  that  32  CFR 
part  230  is  not  a  significant  regulati»y 
action.  The  rule  does  not: 

(1)  Have  an  annua)  effect  to  the 
ecommiy  of  $100  million  or  more  at 
adversely  affect  in  a  material  way  the 
economy;  a  section  of  the  economy; 
productivity;  competition:  jobs;  the 
environment;  public  healdi  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entidements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

PnUic  Law  96-354,  Regnlaiiny 
FkzibUity  Act  (5  VJS.C.  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  would  not. 
if  promulgated,  have  a  significant 


economic  impact  on  a  substantial 
nimiber  of  small  entities.  This  rule  is 
being  promiilgated  to  provide 
administrative  guidelines  for  the 
operation  of  banks  and  credit  unions  on 
domestic  and  overseas  installations  of 
the  Department  of  Defense  and  address 
areas  such  as  the  solicitation  for  such 
services,  the  types  of  services  and  the 
logistics  support  provided. 

Public  Law  96-511,  Paperwrork 
Reduction  Act  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  this  part  does 
not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

List  of  SnlijectB  in  32  OPR  Part  230  and 
231a 

Armed  forces,  Banks,  banking,  Credit 
unions.  Federal  buildings  and  fedlities. 

Accordingly,  32  CFR  part  230  is 
proposed  to  be  revised  to  read  as 
follows: 

PARr230-FINANCIAL  JNSTITUTIONS 
ON  DOD  INSTALLATIONS 


Sec. 

230.1 
230.2 
230.3 

Purpose. 

Applicability. 

Definitions. 

230.4 
230.5 

Policy. 
Responsibilities. 

Authority.  10  U.S.C  136 

1230.1    Purpoaa. 
This  part: 

(a)  Updates  policies  and 
responsibilities  for  financial  institutions 
that  serve  Department  of  Defense  (DoD) 
personnel  on  T36D  installations 
worldwide.  Associated  procedures  are 
contained  in  DoD  7000.14-Ri. 

(b)  Ensures  that  urangements  for  the 
provision  of  services  by  financial 
institutions  are  consistent  among  the 
DoD  Components,  and  that  financial 
institutions  operating  cm  DoD 
installations  provide,  and  are  provided, 
support  consistent  with  the  policies 
stated  in  this  part. 

12302    AppHcabNRy. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Combatant 
Commands,  the  Inspector  General  of  the 
Department  of  Defense,  the  Defense 
Agencies,  the  DoD  Field  Activities,  and 
all  other  organizational  entities  within 
the  Department  of  Defense  (hereafter 
referred  to  as  the  "DoD  Components." 


*  Copies  nMy  be  obtained  at  http://web 
7.whs.oad.inil/com3.htin 


1230.3    DeflnttkMM. 

Terms  used  in  this  part  are  set  forth 
in  32  CFR  part  231. 

}  230.4    Policy. 

(a)  The  following  pertains  to  financial 
institutions  on  domestic  DoD 
installations: 

(1)  Except  where  they  already  may 
exist  as  of  July  1, 1999,  no  more  than 
one  banking  institution  and  one  credit 
union  shall  be  permitted  to  operate  on 
a  DoD  installation. 

(2)  Upon  the  request  of  an  installation 
commander  and  with  the  approval  of 
the  Secretary  of  the  Military  Department 
concerned  (or  designee),  duly  chartered 
financial  institutions  may  be  authorized 
to  provide  financial  sovices  on  DoD 
installations  to  enhance  the  morale  and 
welfere  of  DoD  personnel  and  fefnlitate 
the  administration  of  public  and  quasi- 
public  monies.  Arrangement  for  the 
provision  of  such  services  shaU  be  in 
accordance  with  this  part  and  related 
issuances. 

(3)  Financial  institutions  or  branches 
thereof,  shall  be  established  cm  DoD 
installations  only  after  approval  by  the 
Secretary  of  the  Military  Department 
concerned  (or  designee)  and  the 
appropriate  reeulatory  agency. 

fi)  Only  banjcing  institutions  insured 
by  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  and  credit  unions 
insured  by  the  National  Credit  Union 
Share  Insurance  Fund  (NCUSIF)  shall 
operate  on  DoD  installations.  These 
financial  institutions  may  be  either  state 
or  federally  chartered.  Foreign  banking 
institutions  operating  on  overseas  DoD 
installations  and  chaurtered  to  provide 
financial  services  in  that  country  are 
excepted  from  this  reqiuremait. 

(ii)  Military  banking  facilities  (MBFs) 
shall  be  established  on  DoD  installatitms 
only  when  a  demonstrated  and  justified 
need  cannot  be  met  through  other 
means.  Normally,  MBFs  shall  be 
authorized  only  at  overseas  locations. 
They  may  be  considered  for  use  at 
domestic  DoD  installations  only  when 
DoD  Componmits  have  been  unable  to 
obtain,  through  nramal  means,  fiimnrial 
services  from  a  state  at  federaUy 
chartered  financial  institution 
authorized  to  operate  in  that  state.  In 
times  of  mobilization,  it  may  become 
necessary  to  designate  additional  MBFs 
as  an  emergency  measure.  The  Director, 
Defense  Finance  and  Accotmting 
Service  (DFAS)  may  recommend  the 
designation  of  banking  facilities  to  the 
Department  of  the  Treasury  under 
provisions  of  12  U.S.C.  265. 

(iii)  Retail  banking  operations  shall 
not  be  performed  by  any  DoD 
Component.  Solicitations  for  such 
services  shall  be  issued,  or  proposals 
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( ipcepted,  only  in  accordance  with  the 
licies  identified  in  this  part.  DoD 
mponents  shall  rely  on  commercially 
.railable  sources  in  accordance  with 
D  Directive  4100.152. 
(iv)  Retail  fees  and  services  for 
)  roducts  (to  include  related  minimum 
I  dance  requirements  for  noninterest 
I :  locking,  Negotiable  Order  of 
ithdrawal  ONOW)  and  savings 
counts)  offered  by  financial 
itutions  operating  on  domestic 
tallations  and  domestic  credit  imions 
lerating  on  DoD  installations  overseas 
all  not  exceed  110  percent  of  the 
dustry-wide  averages  for  banks  in  the 
ual  Report  to  Congress  on  Retail 
s  and  Services  of  Depository 
itutions,"  published  by  the  Board  of 
vemors  of  the  Federal  Reserve 
/stem. 

(4)  Installation  commanders  shall  not 
9k  the  provision  of  financial  services 
3m  any  entity  other  than  the  on-base 
inking  office  or  credit  union.  The 


:or,  DFAS,  with  the  concurrence  of 
le  Under  Secretary  of  Defense 
imptroller),  (USD(C)),  may  approve 
ceptions  to  this  policy.  Such  requests 
ir  exception  shall  be  proposed  through 
le  Secretary  of  the  Military  Department 
ncemed  (or  designee). 

(5)  Financial  institutions  authorized 
locate  on  DoD  installations  shall  be 

ivided  logistic  support  as  set  forth  in 
olume  5  of  the  DoD  Financial 
[anagement  Regulation  (DoD  7000.14- 

D- 

(6)  Military  disbursing  offices, 
ijonappropriated  fund  instrumentalities 
licluding  MWR  activities,  the  Military 
gxchange  Services  and  other  DoD 

I  Jomponent  activities  reqiiiring  financial 
tervices  shall  use  on-base  financial 
stitutions  to  the  maximimi  extent 
ible  and  consistent  with  soimd 
;ement  practice. 
"  le  Department  encourages  the 
•livery  of  retail  financial  services  on 
ioD  installations  via  nationally 
^etworked  automated  teller  machines 
ATMs).  ATMs  are  considered 
ectronic  banking  services  and,  as  such, 
1  be  provided  only  by  duly 
:ered  financial  institutions, 
(i)  Notwithstanding  the  provisions 
mtainedin  paragraph  (a)  (3)  (iv)  of  this 
ion,  on-base  ATM  service  offered  by 
icial  institutions  operating  on 
imestic  installations  and  domestic 
it  unions  operating  on  DoD 
~  itions  overseas  shall  be  provided 
.thout  surcharge, 
(ii)  Proposals  by  the  installation 
4]mmander  to  install  ATMs  from  other 
]  lan  on-base  financial  institutions  shall 
I :  amply  with  the  provisions  of  . 


2  See  footnote  1  to  §  230.1(a). 


paragraph  (a)  (4)  of  this  section,  and  will 
be  considered  only  when  ATM  service 
is  unavailable  or  existing  service  is 
inadequate  and  the  on-base  financial 
institution(s}  either  declines  to  provide, 
the  service,  fells  to  improve  existing 
service  so  that  it  is  adequate  or  does  not 
formally  respond  to  the  request  within 
30  days  of  the  date  of  the  request. 

(8)  Expansion  of  financial  services  (to 
include  in-store  banking)  provided  by 
on  base  financial  institutions  must  be 
approved  by  the  installation 
commander.  Such  requests  for 
expansion  of  services  should  be 
coordinated  with  the  installation  bank/ 
credit  union  liaison  officer  prior  to  the 
commander's  consideration.  Approved 
expansion  of  services  will  be 
documented  as  an  amendment  to  the 
existing  operating  agreement  between 
the  installation  commander  and  the  on- 
base  financial  institution.  The 
amendment  to  the  operating  agreement 
and  any  required  lease  (to  include  a 
change  to  an  existing  lease)  shall  be  in 
place  prior  to  the  initiation  of  new 
financial  services  or  offices. 

(9)  The  installation  commander  shall 
ensure,  to  the  maximum  extent  feasible, 
that  all  financial  institutions  operating 
on  his  or  her  installation  are  given  the 
opportunity  to  participate  in  pilot 
programs  to  demonstrate  new  financial- 
related  technology  (e.g.,  smart  cards)  or 
establish  new  business  lines  (e.g.,  in- 
store  banking)  where  a  determination 
has  been  made  by  the  installation 
commander  that  the  offering  of  such 
services  is  warranted. 

(10)  Requests  for  termination  of 
financial  services  must  be  approved  by 
the  installation  commander, 
substantiated  by  sufficient  evidence  and 
forwarded  to  the  Secretary  of  the 
Military  Department  concerned  (or 
designee).  The  Secretary  of  the  Military 
Department  (or  designee)  shall 
coordinate  such  requests  with  the  Under 
Secretary  of  Defense  (Comptroller), 
through  the  Director,  DFAS,  before 
notification  to  the  appropriate 

Tlatory  agency. 
)  The  foDowuig  pertains  to  financial 
institutions  on  overseas  DoD 
installations: 

(1)  The  extension  of  services  by  MBFs 
and  credit  unions  overseas  shall  be 
consistent  with  the  policies  stated  in 
this  part  and  with  the  pertinent  status 
of  forces  agreement,  other 
intergovernmental  agreement,  or  host- 
coimtan/  law. 

(2)  Trie  policies  governing  the 
operation  of  financial  institutions  on 
domestic  DoD  installations  identified  in 
paragraph  (a)  of  this  section  shall  apply 
to  fii^cial  institutions  operating 
overseas. 


(3)  Financial  services  at  overseas  DoD 
installations  may  be  provided  by: 

(i)  Domestic  on-base  credit  unions 
operating  overseas  under  a  geographic 
franchise  and,  where  applicable,  as 
authorized  by  the  pertinent  status  of 
forces  agreement,  other 
intergovernmental  agreement,  or  host- 
country  law. 

(ii)  MBFs  operated  imder  and 
authorized  by  the  pertinent  status  of 
forces  agreement,  other 
intergovernmental  agreement,  or  host- 
country  law. 

(iii)  Domestic  and  fore^  banks 
located  on  overseas  DoD  installations 
that  are: 

(A)  Chartered  to  provide  financial 
services  in  that  country,  and 

(B)  A  party  to  a  fprmial  operating 
agreement  with  thf  installation 
commander  to  provide  such  services, 
and 

(C)  Identified,  where  applicable,  in 
the  status  of  forces  agreements,  other 
intergovernmental  agreements,  or  host- 
country  law. 

(4)  Financial  institutions  authorized 
to  locate  on  DoD  installations  shall  be 
provided  logistical  support  as  set  forth 
in  the  Volume  5  of  the  DoD  Financial 
Management  Regulation  (DoD  7000.14- 

R). 

(5)  In  coimtries  served  by  MBFs 
operated  imder  contract, 
nonappropriated  fund  instrumentalities 
and  on-base  credit  unions  that  desire 
and  are  authorized  to  provide 
accommodation  exchange  services  shall 
acquire  foreign  currency  from  the  MBF 
at  the  MBF  accommodation  rate:  and 
shall  sell  such  foreign  currency  at  a  rate 
of  exchange  that  is  no  more  favorable  to 
the  customer  than  that  available  from 
the  MBF.  " 

(6)  Additional  guidance  pertaining  to 
financial  services  overseas  is  set  forth  in 
Volume  5  of  DoD7000.14-R. 

12303    ne^»on*lblMler 

(a)  The  Under  Secretary  of  Defense 
(Comptroller)  (USD(C))  shall  develop 
and  monitor  policies  governing 
establishment,  operation,  and 
termination  of  financial  institutions  on 
DoD  inst^ations  and  take  final  action 
on  requests  for  exceptions  to  this  part. 

(b)  The  Under  Secretary  of  Defense 
(Acquisition  and  Technology) 
(USD(A&T))  shall  develop  and  monitor 
policies  and  procedures  governing 
logistical  support  furnished  to  financial 
institutions  on  DoD  installations, 
including  the  use  of  DoD  real  propoty 
and  equipment. 

(c)  The  Under  Secretary  of  Defense 
(Personnel  and  Readiness)  (USD(P&R)) 
shall  advise  the  USD(C)  on  all  aspects 
of  on-base  financial  institution  services 
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that  afiect  the  morale  and  wel&ie  of 
DoD  personnel. 

(d)  DoD  Component  responsibilities 
pertaining  to  this  part  are  set  forth  in 
Volimie  5  of  the  Ek>D  Financial 
Management  Regulation  (DoD  7000.14- 
R). 

PART  231*— {Removed] 

By  the  authority  of  10  U.S.C.  301,  32  CFR 
part  231a  is  proposed  to  be  removed. 

Dated:  August  5, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  99-20508  Filed  8-10-99;  8:45  am] 
MUMS  COK  S001-10-P 


DEPARTMEKT  OF  DEFENSE 

Offkjs  of  the  Socfvivy 

32CFRPW1231 
RIN  0790-AG74 

ProoMhiKM  Qovaming  Banks,  Credit 
Unkme  and  Other  Financial  Institutione 
onDoDlnetallatlone 

AGENCY:  Department  of  Defense. 
actkm:  Proposed  rule. 

SUMMARY:  This  proposed  rule  reflects 
the  transition  of  operational 
responsibilities  for  banks  and  credit 
unions  firom  the  Office  of  the  Under 
Secretary  of  Defense  (Comptroller)  to 
the  Defense  Finance  and  Accoimting 
Service;  to  address  changes  in  financial- 
related  technology  and  the  vehicles 
through  which  financial  services  are 
delivered  (i.e.,  in-store  banking, 
electronic  banking  (ATMs));  and 
incorporates  the  procedural  guidance 
contained  in  other  DoD  documents. 
DATES:  Comments  must  be  received  by 
October  12. 1999. 
ADDRESSES:  Forward  comments  to: 
OUSD(C).  1745  Jefierson  Davis 
Highway,  Suite  201,  Arlington,  VA 
22202. 

FOR  RIRTHER  MFORMATION  CONTACT:  T. 
Summers.  703-602-0299. 
SUPPLEMENTARY  MFORMATKM: 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

It  has  been  determined  that  32  CFR 
part  231  is  not  a  significant  regulatory 
action.  The  rule  does  not: 

(1)  Have  an  annual  effect  to  the 
economy  of  $100  million  or  more  ex 
advOTsely  affect  in  a  material  way  the 
economy;  a  section  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  pubUc  health  or  safety;  or 
State,  local,  or  tribal  govwnments  or 
communities; 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Public  Law  96-354,  Regulatory 
Fkxilnlity  Act  (5  U.S.C  661) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  would  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
being  promulgated  to  provide 
administrative  guidelines  for  the 
operation  of  banks  and  credit  iinions  on 
domestic  and  overseas  installations  of 
the  Department  of  Defense  and  address 
areas  such  as  the  solicitation  for  such 
services,  the  types  of  services  and  the 
logistics  support  provided. 

Public  Law  96-511,  Paperwoiic 
Reduction  Act  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  this  part  does 
not  impose  any  reporting  or 
recordkeeping  requirements  imder  the 
Paperwork  Reduction  Act  of  1995. 

List  of  Sublects  in  32  CFR  Part  231 

Armed  forces.  Banks,  banking,  Credit 
imions.  Federal  buildings  and  facilities. 

Accordingly,  32  CFR  part  231  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  231— PROCEDURES 
GOVERNING  BANKS,  CREDIT  UNIONS 
AND  OTHER  RNANCIAL 
INSTTTUnONS  ON  DOD 
INSTALLATIONS 

Subpart  A— Guidatines 

231.1  Overview. 

231.2  Policy. 

231.3  Responsibilities. 

231.4  General  policy  provisions. 

231.5  Procedures-domestic  banks. 

231.6  Procedures-overseas  banks. 

231.7  Procedures-domestic  credit  unions. 

231.8  Procedures-overseas  credit  unions. 

231.9  Definitions. 

SubfMrt  B-OoO  Diractive  lOOail 

231.10  Financial  institutions  on  DoD 
installations. 

Subpart  C— Guidaiinea  for  Application  of 
ttw  Privacy  Actio  Flnanciel  hwlNuUon 


231.11    Guidelines 
Appendix  A  to  Part  231 — Sample 

Operating  Agreement 
Appendix  B  to  Part  231— In-Store  Banking 


Appendix  C  to  Part  231 — Sample 
Certiflcate  of  Compliance  for  Credit 
Unions 

Appendix  D  to  Part  231 — ^Foreign 
Geographic  Field  of  Membership 
(Franchise)  Assignment  Listing 

Authority:  10  U.S.C.  136. 

Subpart  A— GuidellnM 

f  231.1    Overview. 

(a)  Purpose.  This  part  implements 
DoD  Directive  1000.1, ^  "Financial 
Institutions  on  DoD  Installations,"  and 
prescribes  guidance  and  procedures 
governing  the  establishment,  support, 
operation,  and  termination  of  banks  and 
credit  imions  operating  on  DoD 
installations  worldwide,  to  include 
military  banking  facilities  (MBFs).  In 
addition,  this  part  provides  guidance 
intended  to  ensure  that  arrangements  for 
the  provision  of  services  by  financial 
institutions  are  consistent  among  DoD 
Components,  and  that  financial 
institutions  operating  on  DoD 
installations  provide,  and  are  provided 
support  consistent  with  the  guidance 
and  procedures  stated  in  this  part. 

(b)  Applicability.  This  part  applies  to 
the  Office  of  the  Secretary  of  Defense 
(OSD),  the  Military  Departments,  the 
Chairman  of  the  Joint  Chiefs  of  Staff 
(JCS),  the  Combatant  Commands,  the 
Inspector  General  of  the  Department  of 
Defense  (IG,  DoD),  the  Defense 
Agencies,  the  DoD  Field  Activities,  and 
all  nonappropriated  fund 
instrumentalities  including  the  Military 
Exchange  Services  and  morale,  welfare 
and  recreation  (MWR)  activities. 

1231.2  Policy. 

The  policy  pertaining  to  financial 
institutions  operating  on  DoD 
installations  is  contained  in  DoD 
Directive  1000.11,  "Financial 
Institutions  on  DoD  Installations"  (32 
CFR  part  230)  and  in  §  231.4. 

1231.3  RaaponaibHmaa. 

(a)  The  Under  Secretary  of  Defense 
(Comptroller)  (USD(C))  shall  develop 
and  monitor  policies  governing 
establishment,  operation,  and 
termination  of  financial  institutions  on 
DoD  installations  and  take  final  action 
on  requests  for  exceptions  to  DoD 
Directive  1000.11. 

(b)  The  Under  Secretary  of  Defense 
(Acquisition  and  Technology) 
(USD(A&T))  shall  develop  and  monitor 
policies  and  procedures  governing 
logistical  support  furnished  to  financial 
institutions  on  DoD  installations, 
including  the  use  of  DoD  real  property 
and  equipment. 


'  Copies  may  be  obtained  at  http:// 
web7.wh8.osd.inil/coires.htin. 
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(c)  The  Under  Secretary  of  Defense 

[personnel  and  Readiness)  (USD(P&R)) 

kail  advise  the  USD(C)  on  all  aspects 

( If  on-base  financial  institution  services 

tbat  affect  the  morale  and  welfare  of 

1  )bD  personnel. 
[  (d)  The  Director,  Defense  Finance  and 

i  \  ccoimting  Service  (DFAS)  shall: 

(1)  Develop  procedures  governing 
1 II  inks  and  credit  unions  on  DoD 
iiistallations  for  promidgation  in  this 

ffrt- 

(2)  For  domestic  DoD  installations, 
( ( >ordinate  with  the  Secretaries  of  the 

1  ililitary  Departments  (or  designees)  on 
iqquests  from  subordinate  installation 
( :(timmanders  to  establish  or  terminate 
litnking  offices  or  on-base  credit  unions, 
rbr  overseas  DoD  installations, 
QOordinate  with  the  Secretary  of  the 
ilitary  Department  concerned  (or 
<f0signee)  on  requests  from  subordinate 
stallation  commanders  to  establish  or 
(discontinue  the  provision  of  financial 

rvices  from  the  on-base  financial 
ibstitution  under  contract  with  the 
I  )epartment  of  Defense  or  to  establish  or 
t  arminate  banking  offices  or  credit 
1  iiions  located  on  DoD  installations. 
[(3)  hi  coordination  with  affected  DoD 
mponents,  authorize  the  specific 
es  of  banking  services  that  will  be 
vided  by  overseas  military  banking 
ilities  (MBFs)  and  specify  the  charges 
fees,  or  the  basis  for  these,  to  be 
led  on  users  of  these  services. 

(4)  Coordinate  with  the  Fiscal 
sistant  Secretary  of  the  Treasruy  on 

e  designation  of  domestic  and 
erseas  MBFs  as  depositari^  and 
ancial  agents  of  the  U.S.  Government. 

(5)  Designate  a  technical 
resentative  to  provide  policy 

on  for  the  procuring  and 
strative  contracting  officer(s) 
ponsible  under  the  Federal 
A^uisition  Regulation  (FAR)  for 
s  Oquiring  banking  services  required  at 
qterseas  DoD  installations. 

(6)  Serve  as  principal  liaison  with 
Banking  institutions  having  offices  on 

erseas  DoD  installations.  In  this 
ipadty,  monitor  MBF  managerial  and 
QAerational  policies,  procedures,  and 
c  perating  results  and  take  action  as 
a  impropriate. 

(7)  As  necessary,  assist  in  the 
formation  of  govemment-to-govemment 
a  \  reements  for  the  provision  of  banking 
siE  rvices  on  overseas  DoD  installations. 

i  i  accordance  with  DoD  Directive 
i[  30.3. 2 

(8)  Provide  procedural  guidance  to 
I^pD  Ckimponents,  as  required. 

(9)  Maintain  liaison  with  financial 

institution  trade  associations,  leagues, 

aiad  coimcils  in  order  to  interpret  DoD 


>  See  footnote  1  to  §  231.1(a). 


policies  toward  respective  memberships 
and  aid  in  resolving  mutual  concerns 
affecting  the  provision  of  financial 
services. 

(10)  Coordinate  with  the  USD(P&R), 
through  tke  USD(C),  on  all  aspects  of 
morale  and  welfare  and  with  the 
USD(A&T),  through  the  USD(C),  on  all 
aspects  of  logistic  support  for  on-base 
financial  institutions. 

(11)  Monitor  industry  trends,  conduct 
studies  and  surveys,  and  faciUtate 
appropriate  dialogues  on  banking  and 
credit  union  arrangements  and  cost- 
benefit  relationships,  coordinate  as 
necessary  with  DoD  Components, 
financial  institutions,  and  trade 
associations  as  appropriate. 

(12)  Maintain  liaison,  as  appropriate, 
with  financial  institution  regulatory 
agencies  at  federal  and  state  levels. 

(13)  Ensure  that  recommendations  of 
the  Combatant  Commands  are 
considered  before  processing  requests 
for  overseas  banking  and  credit  union 
service  or  related  actions. 

(e)  Secretaries  of  the  Military 
Departments  (or  designees)  shall: 

(1)  For  domestic  DoD  installations, 
take  action  on  requests  frtim  subordinate 
installation  commanders  to  establish  or 
terminate  financial  institution 
operations.  For  overseas  DoD 
installations,  take  action  in  accordance 
with  guidance  contained  herein  on 
requests  from  subordinate  installation 
commanders  to  establish  or  discontinue 
the  provision  of  financial  services  from 
the  DoD  contracted  bank,  or  to  establish 
or  terminate  other  financial  institutions 
located  on  DoD  installations. 

(2)  Provide  for  liaison  to  those 
financial  institutions  that  operate 
banking  offices  on  respective  domestic 
DoD  installations. 

(3)  Oversee  the  use  of  banking  offices 
and  credit  unions  on  respective  DoD 
installations  within  the  guidance 
contained  herein  and  in  DoD  Directive 
1000.11. 

(4)  Evaluate  the  services  provided  by 
respective  on-base  banking  offices  and 
credit  unions  to  ensure  that  they  fidfill 
the  requirements  upon  which  the 
establishment  and  retention  of  those 
services  were  justified. 

(5)  Monitor  practices  and  procedures 
of  respective  banking  offices  and  credit 
unions  to  ensure  that  the  welfare  and 
interests  of  DoD  personnel  as  consumers 
are  protected. 

(6)  Assist  on-base  banking  offices  and 
credit  imions  to  develop  and  expand 
necessary  services  for  DoD  personnel 
consistent  with  this  part. 

(7)  Encourage  the  conversion  of 
existing  domestic  MBFs  on  respective 
installations  to  independent  or  branch 
bank  status  where  feasible. 


(8)  Provide  logistical  support  to 
overseas  MBFs  under  terms  and 
conditions  identified  in  this  part  as  well 
as  with  the  applicable  terms  of  DoD 
contracts  with  financial  institutions 
responsible  for  the  operations  (A 
overseas  MBFs. 

(9).  Refer  matters  requiring  policy 
decisions  or  proposed  changes  to  this 
part  or  DoD  Directive  100011  to  the 
USD(C)  through  the  Director,  DFAS. 

(10)  Supervise  and  encourage  the  use 
of  financial  institutions  on  DoD 
installations  to: 

(i)  Facilitate  convenient,  effective 
management  of  the  appropriated, 
nonappropriated,  and  private  fimds  of 
on-base  activities. 

(ii)  Assist  DoD  personnel  in  managing 
their  personal  finances  through 
participation  in  programs  such  as  direct 
deposit  and  regidar  savings  plans.  The 
use  of  on-base  financial  institutions 
shall  be  on  a  volimtary  basis  and  should 
not  be  urged  in  preference  to,  or  to  the 
exclusion  of,  other  financial 
institutions. 

(11)  Encourage  and  assist  duly 
chartered  financial  institutions  on 
domestic  DoD  installations  to  provide 
complete  financial  services  to  include 
financial  counseling  at  no  diarge. 

(12)  Establish  liaison,  as  appropriate, 
with  federal  and  state  regulatory 
agencies  and  financial  institution  trade 
associations,  leagues,  and  coimcils. 

(13)  Provide  debt  processing 
assistance  to  on-base  financial 
institutions  in  accordance  with  the 
Privacy  Act  guidelines  in  subpart  B  of 
this  part. 

(14)  Recognize  the  right  of  DoD 
personnel  to  organize  and -join  duly 
chartered  credit  unions. 

(15)  Permit  DoD  persoimel  to  serve  on 
credit  imion  boards  and  committees  on 
a  voluntary  basis,  without 
compensation,  when  neither  a  conflict 
of  duty  nor  a  conflict  of  interest  is 
involved,  as  stated  in  DoD  Directive 
5500.7.3 

(16)  Allow  personnel  to  attend  credit 
union  conferences  and  meetings  in 
accordance  with  DoD  Directive  1327.5*. 
Subchapter  630  of  the  "DoD  Civilian 
Personnel  Manual,"  DoD  1400.25-Ms, 
and  Comptroller  General  Decision  B- 
212457. 

(0  The  Commanders  of  the  Combatant 
Commands  (or  designees)  shall: 

(1)  Ensure  the  appropriate 
coordination  of  requests  to: 

(i)  Establish  financial  institutions  in 
countries  not  presently  served.  Such 
requests  will  include  a  statement  that 


>  See  Footnote  1  to  §  231.1(a). 
«  See  Footnote  1  to  §231. 1(a). 
s  See  Footnote  1  to  §  231.1(a}. 
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the  requirement  has  been  coordinated 
with  the  U.S.  Chief  of  Diplomatic 
Mission  or  U.S.  Embassy  and  that  the 
host  coimtry  will  permit  the  operation. 

(ii)  Eliminate  any  or  all  financial 
institutions  on  DoD  installations  within 
a  foreign  country.  Such  requests  will 
include  a  statement  that  the  U.S.  Chief 
of  Diplomatic  Mission  has  been 
infiormed  and  appropriate  arrangements 
to  coordinate  local  termination 
announcements  and  procedures  have 
been  made  with  the  U.S.  Embassy. 

(2)  Monitor  and  coordinate  military 
banking  operations  within  the  command 
area.  Personnel  assigned  to  security 
assistance  positions  will  not  perform 
this  function  without  the  prior  approval 
of  the  Director.  Defense  Security 
Cooperation  Agency  (DSCA). 

(g)  The  Commanders  of  Major 
Commands  and  subordinate  installation 
commanders  shall: 

(1)  Monitor  the  banking  and  credit 
union  program  within  their  commands. 

(2)  Coordinate  requests  to  establish  or 
construct  bank  and  credit  union  offices 
or  tominate  logistical  support  to  banks 
and  credit  unions  within  their 
commands.  Personnel  assigned  to 
overseas  security  assistance  positions 
will  not  monitor,  coordinate,  or  assist  in 
military  banking  operations  without  the 
prior  approval  of  the  DSCA. 

(3)  Assign,  as  appropriate, 
responsibility  for  paragraphs  (g)(1)  and 
(gK2)  of  this  section,  to  Comptroller  or 
resource  management  p«rsonnel. 

(4)  Cooperate  with  financial 
institution  associations,  leagues,  and 
councils. 

(5)  Recognize  the  right  of  all  DoD 
personnel  to  organize  and  join  credit 
unions  and  promote  the  credit  union 
movement  in  DoD  worldwide. 

(6)  Permit  DoD  personnel  to  serve  on 
credit  union  boards  and  committees  on 
a  voluntary  basis,  without 
compensation,  when  neither  conflict  of 
duty  nor  conflict  of  interest  is  involved, 
as  stated  in  DoD  Directive  5500.7. 

(7)  Allow  personnel  to  attend  credit 
imion  conferences  and  meetings  in 
accordance  with  DoD  Directive  1327.5, 
Subchapter  630  of  the  DoD  Civilian 
Personnel  Manual  (DoD  1400.25-M), 
and  Comptroller  General  Decision  B- 
212457. 

(8)  Seek  the  provision  of  financial 
services  only  from  existing  on-base 
financial  institutions,  proposing 
alternatives  only  where  on-base 
financial  institutions  fail  to  respond 
fovorably  to  legitimate  requirements. 

(9)  Coordinate  appropriate  actions 
with  the  cognizant  Combatant 
Command. 


S231.4    General  policy  provisions. 

(a)  Security.  The  installation 
commander  (or  designee)  and  the  on 
base  financial  institutions  shall  work 
with  the  installation  security  police  to 
establish  an  understanding  as  to  each 
entity's  responsibilities.  A  written 
agreement  shall  be  established  outlining 
the  seciuity  procedures  that  the 
financial  institution  will  follow  and  the 
role  that  the  seciirity  police  will  play 
with  regard  to  alarms,  movement  of 
cash,  and  procediues  to  be  followed 
should  a  robbery  occur.  The  on-base 
financial  institutions  are  encouraged  to 
establish  an  ongoing  relationship  with 
the  seciuity  police  on  all  matters  of 
asset  protection. 

(1)  Cash  and  other  assets  in  on-base 
banking  offices  and  credit  unions  are 
the  property  of  the  fliuuicial 
institutions.  Maintenance  of  alarms, 
escorting  of  cash  or  use  of  armored  cars, 
and  the  guarding  of  cash  is  the  sole 
responsibility  of  the  on-base  financial 
institution. 

(2)  Military  guards,  civilian  guards 
(for  use  within  the  installation),  military 
police  or  other  protective  service  will  be 
provided  without  charge  in  the 
following  cases: 

(i)  For  needed  periods  for  paydays  to 
guard  shipments  of  money  that 
primarily  are  for  disbursing  officer  use. 

(ii)  At  times  of  unusual  risk  to  the 
financial  institution,  such  as  cash 
needed  to  stock  remote  automated  teller 
machines. 

(iii)  To  avoid  undue  insurance  costs. 

(b)  Central  locator  services.  Military^ 
locator  services  shall  be  provided  per 
the  guidelines  in  subpart  B  to  this  part. 

(1)  When  appropriate,  installations 
will  process  financial  institution 
requests  for  central  locator  service  to 
obtain  military  addresses  of  active  duty 
personnel.  This  service  will  be  used  to 
locate  persons  for  settling  accounts,  and 
recovering  funds  on  checks  that  did  not 
clear  or  loans  that  are  delinquent  or  in 
default  (see  DoD  Directive  1344.9  «).  If 
delinquent  loans  or  dishonored  checks 
are  not  recouped  within  48  hours, 
financial  institutions  operating  on  DuD 
installations  may  bring  this  information 
to  the  attention  of  the  local  commander, 
bank  liaison  officer,  or  other  designee 
for  assistance  in  effecting  restitution  of 
the  amount  due,  if  not  odierwise 
prohibited  by  law. 

(2)  The  Department  will  assist 
financial  institutions  to  locate  DoD 
personnel  whose  whereabouts  cannot  be 
locally  determined.  The  request  should 
be  on  the  financial  institution's 
letterhead,  include  the  Service 
member's  name  and  social  security 


•See  footnote  1  to  $231.1(a). 


number  (SSN),  and  cite  the  cognizant 
Military  Department  regulation  that 
authorizes  the  use  of  locator  services.  If 
a  financial  institution  needs  immediate 
service,  the  institution  should  contact 
the  bank  or  credit  union  liaison  officer. 

(i)  For  addresses  of  Department  of  the 
Army  active,  retired,  separated  and 
civilian  personnel,  financial  institutions 
may  telephone  (703)  325-3732  or  write 
to:  Department  of  the  Army  WW 
Locator,  U.S.  Army  Enlisted  Record  and 
Evaluation  Center,  8899  E.  56th  Street, 
Indianapolis,  IN  46249-5301. 

(ii)  For  addresses  of  Department  of  the 
Navy  active,  retired,  separated  and 
dvihan  personnel,  financial  institutions 
may  telephone  (901)  874-3388  or  write 
to:  Department  of  the  Navy,  Navy 
Personnel  Command,  PERS-312F,  5720 
hitegrity  Drive,  Millington,  TN  38055. 

(iii)  For  addresses  of  Department  of 
the  Air  Force  active,  retired,  separated 
and  civilian  personnel,  financial 
institutions  may  telephone  (210)  565- 
2660  or  write  to:  Department  of  the  Air 
Force  Personnel  Command,  MSIMDL 
Suite  50,  550  C  Street  West,  Randolph 
AFB,  TX  78150. 

(iv)  For  addresses  of  United  States 
Marine  Corps  active,  retired,  separated 
and  civilian  personnel,  financial 
institutions  may  telephone  (703)  784- 
3942  or  write  to: 
Active: 

U.S.  Marine  Corps-CMC,  HQ  MC 
MMS  B  10,  2008  EUiot  Road,  Room 
201,  Quantico,  VA  22134-5030 

Retired-Separated: 

Q  U.S.  MMRS-6,  280  Russell  Road, 
Quantico,  VA  22134-5105 
Civilian: 

Commanding  General,  15303  Andrew 
Road,  Kansas  Qty,  MO,  64147-1207 

(c)  Advertising.  (1)  On-base  financial 
institutions  may  use  the  unofficial 
section  of  that  installation's  daily 
bulletin,  provided  space  is  available,  to 
inform  DoD  personnel  of  financial 
services  and  announce  seminars, 
consumer  information  programs,  and 
other  matters  of  broad  general  interest. 
Announcements  of  free  financial 
coimseling  services  are  encouraged. 
Such  media  may  not  be  used  for 
competitive  or  comparative  advertising 
of,  for  example,  specific  interest  rates  on 
savings  or  loans. 

(2)  On-base  financial  institutions  may 
use  installation  bulletin  boards, 
newsletters  or  web  pages  to  post  general 
information  that  complements  the 
installation's  financial  counseling 
programs  and  promotes  financial 
responsibility  and  thrift.  Message  center 
services  may  distribute  a  reasonable 
number  of  annoimcements  to  imits  for 
use  on  bulletin  boards  so  long  as  this 
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d(^s  not  impose  an  unreasonable 
V  rprkload. 

(3)  On-base  financial  institutions  may 
include  a  one  page  insert  into  the 

ewcomer's  package.  This  insert  would 
inefit  the  installation's  newcomers  by 
ig  them  know  what  financial 
ces  are  available  on  the  installation. 

(4)  DoD  Directive  5120.20  ^  prevents 
of  the  Armed  Forces  Radio  and 

levision  Service  to  promote  a  specific 
tcial  institution. 

(5)  Off-base  financial  institutions  will 
M  be  permitted  to  distribute 

mpetitive  literature  or  forms  on  the 
tallation.  However,  they  may  use 
immercial  advertising,  mailings  or 
ecommunications  to  reach  their 
stomers. 

(6)  Advertising  in  government-funded 
(|]ifficial)  installation  papers  is  not 
permitted  with  the  exception  of  insert 
aldvertising  in  the  Stars  and  Stripes 

c  yerseas.  Installation  newspapers 
^ded  by  local  advertisers  are  not 
jficial  publications  and,  thus,  may 
jclude  paid  bank  advertising. 
1(7)  Installation  activities,  including 
I  lilitary  Exchange  and  concessionaire 
ciktlets,  shall  not  permit  the  distribution 
c  f  literature  from  off-base  financial 
i  listitutions  if  there  is  an  on-base 
financial  institution.  This  does  not 
ivent  Military  Exchange  Services 
m  distributing  literature  on  affinity 
'  t  cards  centrally  acquired  through 
mpetitive  solicitation. 
i(d)  On-base  financial  institutions  are 
icouraged  to  install  ATMs  at  those 
;tallation(s)  on  which  they  are 
Ibbated. 
(1)  Financial  institutions  that  propose 
install  an  ATM  on  DoD  installations 
lall  bear  the  cost  of  ATM  installation, 
itenance,  and  operation. 

2)  ATM  approval  authority  is  as 
iown. 

i)  The  installation  commander  has 
proval  authority  when  an  on-base 
lancial  institution  wishes  to  place  an 
on  the  installation.  This  approval 
lOuld  be  reflected  as  an  amendment  to 

operating  agreement, 
(ii)  Where  there  is  no  on-base 
ancial  institution,  follow  the 
idtation  procedures  to  obtain 
financial  services  set  forth  in  §§  231.5(b) 
'  d  231.7(b). 

3)  The  availability  of  ATM  service 
11  not  preclude  the  later  establishment 
a  banking  office  should  conditions 
lange  on  an  installation. 
(4)  Proposals  by  the  installation 

c  cWmander  to  install  ATMs  frtim  other 
t  lian  on-base  financial  institutions  on 
c  amestic  installations  shall  be 
c  c  nsidered  only  when  ATM  service  is 


See  footnote  1  to  §  231.1(a). 


unavailable  ot  existing  service  is    - 
inadequate  and  the  on-base  financial 
institution(s)  either  declines  to  provide 
the  service,  fails  to  improve  existing 
service  so  that  it  is  adequate,  or  does  not 
formally  respond  to  the  request  for  such 
service  within  30  days  of  the  date  of  the 
request.  Additional  ATM  service  from 
other  than  on-base  financial  institutions 
is  considered  an  exception  to  policy 
and,  therefore,  must  be  submitted  by  the 
installation  commander  for  approved  to 
the  USD{C)  through  the  Secretary  of  the 
Military  Department  concerned  (or 
designee)  and  the  DFAS.  The 
procedures  to  establish  an  on-base 
financial  institution  set  forth  in 
§§  231.5(b)  and  231.7(b)  shall  be 
followed  when  soliciting  for  the 
additional  services.  Proposals  offering 
shared-access  ATMs  shall  receive 
preference. 

(5)  ATM  service  from  foreign  hanking 
institutions  may  be  authorized  on 
overseas  installations  with  or  without 
MBFs  operated  imder  contract  where 
the  installation  or  community 
commander  determines  that  a  bonafide 
need  exists  to  support  local  national 
hires.  In  such  instances,  ATM 
connectivity  shall  be  limited  to  host 
country  networks  and  the  ATMs  shall 
dispense  only  local  currency  (no  U.S. 
dollars).  The  operating  agreement 
covering  ATM  service  sl^l  be 
negotiated  by  the  installation  or 
community  commander  and 
coordinated  with  the  Secretary  of  the 
Military  Department  concerned  (or 
designee)  and  the  appropriate 
Combatant  Command  (or  designee)  prior 
to  its  execution.  A  copy  of  the  operating 
agreement  will  be  forwarded  through 
DoD  Component  channels  to  the  DFAS. 

(6)  Domestic  and  Internationa] 
Treasury  General  Accounts.  In  cases 
where  authorization  will  be  required  for 
the  banking  office  or  on-base  credit 
union  to  act  as  a  Treasury  General 
Accoimt  (TGA)  domestic  depositary  ( jn 
overseas  installations — International 
Treasury  General  Account  (ITGA) 
overseas  depository),  the  financial 
institution  must  satisfy  the  risk 
management  standard  established  by  the 
Department  of  the  Treasury.  Local 
operating  fimds  may  be  used  if  the  on- 
base  financial  institution  requests 
reimbursement  for  costs  incurred.  On- 
base  financial  institutions  shall  accept 
deposits  for  credit  to  the  TGA  (or  ITGA) 
when  so  authorized. 

(7)  Staffing,  (i)  On-base  financial 
institutions  are  expected  to  be  staffed 
adequately  commensurate  with  industry 
standards  for  similar  numbers  of 
accountholders  and  financial  services 
rendered.  Staffing  at  overseas  MBFs 


operated  under  contract  shall  be 
maintained  within  negotiated  ceilings. 

(ii)  All  staffing  will  comply  fully  with 
the  spirit  and  intent  of  the  DoD  equal 
employment  opportunity  policies  and 
programs  in  accordance  with  DoD 
Directive  1440.1.8 

(iii)  DoD  personnel  may  not  serve  as 
directors  of  domestic  or  foreign  banking 
institutions  operating  banking  offices  on 
those  DoD  installations  where  they  are 
currently  assigned.  However,  a  member 
of  a  Reserve  Component  who  has  been 
serving  as  a  director  of  a  domestic  or 
foreign  banking  institution  operating  a 
banking  office  on  a  DoD  installation 
need  not  resign  his  or  her  directorship 
when  called  to  active  duty. 

(iv)  DoD  personnel  may  not  be 
detailed  to  duty  with  an  on-base 
financial  institution  located  on  a  DoD 
installation.  However,  off-duty 
personnel  may  be  employed  by  an  on- 
base  financial  institution  subject  to 
installation  commander  approval.  Such 
employment  must  not  interfere  with  the 
performance  of  the  individual's  official 
duties  and  responsibilities. 

(e)  Departure  clearance.  The 
installation  commander  establishes  the 
clearance  policy  for  all  DoD  personnel 
leaving  the  installation.  The  on-base 
financial  institutions  shall  be  included 
as  places  requiring  clearance.  The 
purpose  of  a  clearance  is  to  report 
change  of  address,  reaffirm  allotments 
or  outstanding  debts,  and  receive 
financial  counseling,  if  desired  or 
appropriate.  Clearance  may  not  be 
denied  in  order  to  collect  debts  or 
resolve  disputes  with  financial 
institution  management. 

(f)  Financial  education.  (1)  Officials  of 
on-base  financial  institutions  shall  be 
invited  to  take  part  in  seminars  to 
educate  personnel  on  personal  financial 
management  and  services  of  financial 
institutions.  Financial  institutions  will 
be  encouraged  to  provide  financial 
education  and  counseling  services  as  an 
integral  part  of  their  financial  program. 
Officials  of  on-base  financial 
institutions  shall  submit  advance- 
briefing  texts  for  approval  by  the 
installation  commander  to  ensure  that 
the  program  is  not  used  to  promote 
services  of  a  specific  financial 
institution. 

(2)  DoD  personnel  who  tender 
uncoUectable  checks,  overdraw  thefr 
accoimts  or  fail  to  meet  their  financial 
obligations  in  a  proper  and  timely 
manner  damage  their  credit  reputation 
and  adversely  affect  the  public  image  of 
all  government  personnel.  For 
uniformed  personnel,  military  financial 
counselors  and  legal  advisors  shall 


■See  footnote  1  to  §231.1(8). 
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recommend  workable  repayment  plans 
that  avoid  further  endangering  credit 
rating  and  coimsel  affected  personnel  to 
protect  their  credit  standing  and  career. 
Counselors  shall  ensure  that  such 
personnel  are  aware  of  the  stigma 
associated  with  bankruptcy  and  shall 
recommend  its  use  only  when  no  other 
alternative  will  alleviate  the  situation. 
,  (g)  Operating  agreements.  Before 
operations  of  an  on  base  banking  office 
or  credit  union  begin,  a  written 
operating  agreement  (Appendix  A  to 
this  part)  shall  be  negotiated  directly 
between  the  installation  commander 
and  officials  of  the  designated  financial 
institution.  The  operating  agreement 
shall  define  the  basic  relationship 
between  the  on-base  financial 
institution  and  the  installation 
commander  and  identify  mutual 
support  activities  such  as  hours  of 
operation,  service  fees  and  security 
provided.  The  agreement  shall  not 
prescribe  internal  operations  of  the 
financial  institution.  One  copy  of  the 
agreement  shall  be  sent  through 
command  channels  to  the  Seoetary  of 
the  Military  Department  concerned  (or 
designee).  A  copy  of  the  agreement  shall 
be  maintained  by  the  installation 
commander  and  the  banking  office  or 
on-base  credit  union.  At  a  minimum, 
the  agreement  shall  include  the 
following  provisions: 

(1)  Identification  of  services  to  be 
rendered  and  the  conditions  for  service. 
Full  financial  services  shall  be  provided 
where  feasible.  Agreements,  however, 
may  not  restrict  either  entity's  right  to 
renegotiate  services  and  fees. 

(2)  Agreement  that  retail  fees  and 
services  for  products  (to  include  related 
minimum  balance  requirements  for 
noninterest  checking,  NOW  and  savings 
accounts)  ofiiered  by  financial 
institutions  operating  on  domestic 
installations  and  domestic  credit  unions 
operating  on  DoD  installations  overseas 
shall  not  exceed  110  percent  of  the 
industry-wide  averages  for  banks  as 
identffied  in  the  "Annual  Report  to 
Congress  on  Retail  Fees  and  Services  of 
Depository  Institutions,"  published  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System.  This  report  is 
submitted  to  the  Congress  pursuant  to 
section  1002  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  as  amended  by 
section  108  of  the  Riegle-Neal  Interstate 
Banking  and  Branching  Efficiency  Act 
of  1994  and  is  accessible  through  the 
Internet  at  http://www.bog.frb.fed.us/ 
boarddocs/RptCongress. 

(3)  Agreement  that,  notwithstanding 
the  provisions  contained  in  paragraph 
(g)(2)  of  this  section,  on-base  ATM 
service  offered  by  financial  institutions 


operating  on  domestic  installations  and 
domestic  credit  unions  operating  on 
DoD  installations  overseas  shall  be 
provided  without  surcharge. 

(4)  Agreement  by  both  parties  that 
they  will  comply  with  this  part. 

(5)  Agreement  by  the  on  base  financial 
institution  that  it  will  furnish  copies  of 
its  monthly  financial  reports  and  other 
local  publications  to  the  installation 
commander  (or  designee). 

(6)  Agreement  that  the  on-base 
financial  institution  wiU  indemnify  and 
hold  harmless  the  U.S.  Government 
from  (and  against)  any  loss,  expense, 
claim,  or  demand  to  which  the  U.S. 
Government  may  be  subjected  as  a 
result  of  death,  loss,  destruction,  or 
damage  in  conjunction  with  the  use  and 
occupancy  of  the  premises  caused  in 
whole  or  in  part  by  agents  or  employees 
of  the  on-base  financial  institution. 

(7)  Agreement  that  neither  the 
Department  of  Defense  nor  its 
representatives  shall  be  responsible  or 
liable  for  the  financial  operation  of  the 
on-base  financial  institution  or  for  any 
loss  (including  criminal  losses), 
expense,  or  claim  for  damages  arising 
bom  operations. 

(8)  Agreement  by  the  on-base 
financial  institution  (or  any  successor) 
that  it  will  provide  no  less  than  180 
days  advance  written  notice  before 
ceasing  operations. 

(9)  Specification  of  the  security 
services  to  be  provided  for  guarding 
cash  shipments  for  paydays,  at  times  of 
unusual  risk  to  the  financial  institution, 
and  to  avoid  excessive  insurance  costs 
charged  to  that  institution. 

(10)  Statement  that  the  physical 
security  for  cash  and  negotiable  items 
will  be  in  a  manner  consistent  with  the 
requirements  of  the  on-base  financial 
institution's  insurer.  A  copy  of  those 
requirements  wiU  be  provided  to  the 
installation  commander  on  request. 

(11)  Statement  that  the  financial 
institution,  whenever  possible,  will 
accommodate  local  command  requests 
for  lectiues  and  printed  materials  for 
consumer  credit  education  programs. 
Officials  invited  to  participate  in  such 
programs  shall  not  use  the  occasion  to 
promote  the  exclusive  services  of  a 
particular  financial  institution. 

(12)  Agreement  of  the  installation 
commander  to  provide  support  as 
identified  in  this  part. 

(13)  Statement  that  on-base  financial 
institution  operations  shall  be 
terminated  in  accordance  with  the 
provisions  outlined  in  this  part. 

(h)  Installation  financial  services.  (1) 
Financial  services  provided  on  DoD 
installations  will  be  as  uniform  as 
possible  for  all  personnel. 


(2)  As  separately  negotiated,  or  based 
on  a  fee  schedule,  custodians  of 
nonappropriated  funds  shall 
compensate  on-base  financial 
institutions  for  services  received. 
Compensation  may  be  made  with 
compensating  balances  or  paying  fees 
based  on  the  services  provided  or  a 
combination  of  these  payment 
mechanisms.  Fees  shall  not  exceed  the 
charge  customary  for  the  financial 
institution  less  an  offsetting  credit  on 
balances  maintained.  Banking  offices 
shall  classify  nonappropriated  fund 
accounts  as  commercial  accoimts. 

(3)  At  a  minimum,  banking  offices 
shall  provide  the  same  services  to 
individuals  and  nonappropriated  fund 
instrumentalities  as  are  available 
locally. 

(4)  On-base  financial  institutions  may 
conduct  operations  during  normal  duty 
hours  provided  they  do  not  disrupt  the 
performance  of  official  duties.  Operating 
hours  shall  be  set,  in  consultation  with 
the  bank/credit  union  liaison  officer,  to 
meet  the  needs  of  all  concerned.  ATMs 
may  be  used  to  expand  financial 
services  and  operating  hours. 

(5)  DoD  personnel  may  use  their 
allotment  of  pay  privileges  to  establish 
sound  credit  and  savings  practices 
through  on-base  financial  institutions. 

(i)  On-base  financial  institution  shall 
credit  customer  accounts  not  later  than 
the  value  date  of  the  allotment  check  or 
electronic  funds  transfer. 

(ii)  The  initiation  of  an  allotment  is 
voluntary  (see  Volume  7A,  section  4202, 
of  DoD  7000.14-R).  Thus,  generally,  a 
Service  member  cannot  be  required  to 
initiate  an  allotment  for  the  repayment 
of  a  loan.  Allotments  volimtaiily 
established  by  a  Service  member  for  the 
purpose  of  repaying  a  loan  or  otherwise 
providing  funds  to  an  on-base  financial 
institution  shall  continue  in  effect  at  the 
option  of  the  allotter. 

(6)  In  accordance  with  soimd  lending 
practice,  policies  on  loans  to 
individuals  are  expected  to  be  as  liberal 
as  feasible  while  remaining  consistent 
with  the  overaU  interests  of  the  on-base 
financial  institution.  On-base  financial 
institutions  shall  conform  to  the 
Standards  of  Fairness  principles  before 
executing  loan  or  credit  agreements. 
(See  DoD  Directive  1344.9). 

(7)  On-base  financial  institutions  shall 
make  financial  education  and 
coimseling  services  available  without 
charge  to  individuals  seeking  financial 
counseling.  Such  services  shall  include 
helping  customers  to  budget  and  solve 
financial  problems.  Personnel  in  junior 
enlisted  grades,  or  newly  married 
couples  who  apply  for  loans,  shall  be 
given  special  attention  and  counseling. 
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(8)  On-base  financial  institutions  must 
ive  to  provide  the  best  service  to  all 
Btomers.  On-base  financial 

in^tutions  that  evidence  a  policy  of 
d  Incrimination  in  their  services  are  in 
V  olation  of  this  part.  In  resolving 
c  xnplaints  of  discrimination,  use  the 
prtx:edures  specified  in  §  231.5(g)(7). 

(9)  All  correspondence  regarding  on- 
bi3e  financial  institutions,  and 
qiiestions  concenung  their  operation 
tli^t  cannot  be  resolved  locally  shall  be 

|isrred  through  command  channels  to 
Secretary  of  the  Military  Department 
cMicemed  (or  designee)  for 
cb^ideration. 

1.5    ProeedurM— domesttc  banks, 
^a)  Establishment.  (1)  The  following 
formation  shall  be  included  in  the 
ation  commander's  request  to  the 
itary  of  the  Military  Department 
icemed  (or  designee)  for 
iblishment  of  banking  offices: 
i)  The  approximate  niunber  of  DoD 
sonnel  at  the  installation,  and  other 
sons  who  may  be  authorized  to  use  . 
banking  office, 
ii)  The  mstance  between  the 

lation  and  the  financial 
titutions  in  the  vicinity,  and  the 

es  and  addresses  of  those 
ititutions. 

iii)  Available  transportation  between 
installation  and  the  financial 
itutions  listed  in  paragraph  (a)(l)(ii) 
this  section. 

iv)  The  number  of  DoD  personnel  in 
ty  assignments  that  confine  them  to 
installation  or  who  cannot  obtain 
portation  (such  as  hospital 
ents). 

y)  The  approximate  loss  of  duty  time 
e  to  DoD  personnel  leaving  the 
itallation  for  banking  services, 
vi)  Sources  fit>m  which  the 
bursing  officer  obtains  operating  and 

U  cash,  the  frequency  of  these 
lusitions,  and  the  amoimt  obtained 
inthly. 

vii)  The  name  and  location  of  the 
ositary  used  to  make  official 
diaposits  for  credit  to  the  Treasury 
deneral  Account  (TGA). 
!  (viii)  The  estimated  savings  to  the 
dji^bursing  officer  if  a  banking  office  is 
lished  on  the  installation, 
ix)  A  list  of  organizational  and 
ippropriated  fund  accounts,  the 
e  and  location  of  the  financial 
Ititutions  where  deposited,  and  the 
ajvjerage  daily  activity  and  balance  of 
eibh  account. 

|x)  A  written  description  and 
pnotographs  of  the  space  proposed  for 
bH"*^'"g  office  use. 


xi)  A  statement  listing  the 
r^uirements  of  the  proposed  banking 
olf  ice  for  safes  and  a  vault;  alarm 


systems;  and  surveillance  equipment, 
when  necessary. 

(xii)  Reasons  for  use  of  space 
controlled  by  the  General  Services 
Administration  (GSA).  All  the  GSA- 
assigned  space,  whether  leased  space  or 
federal  office  building  space,  is 
reimbursable  to  the  GSA  at  a  standard 
level  user  charge.  As  such,  space 
occupied  by  a  banking  office  to  serve 
military  needs  will  be  assigned  and 
charged  by  the  GSA. 

(xiii)  Any  other  information  pertinent 
to  the  establishment  of  a  banking  office. 

(2)  The  Secretary  of  the  Military 
Dejpartments  (or  designee)  shall: 

(i)  Review  each  request  for  the 
establishment  of  banking  offices. 

(ii)  Conduct  a  solicitation  for  the 
services  when  warranted. 

(iii)  Approve  proposals  for  banking 
offices. 

(iv)  Notify  the  selected  financial 
institution  either  directly  or  through  the 
installation  conmiander.  The  selected 
banking  institution  will,  in  turn,  obtain  - 
operating  authority  from  their  regulating 
agencies. 

(v)  Forward  proposals  to  establish 
TGAs  to  the  DFAS  for  subsequent 
forwarding  to  the  Fiscal  Assistant 
Secretary  of  the  Treasury  in  accordance 
with  this  part. 

(b)  Solicitations.  The  Secretary  of  the 
Military  Department  concerned  (or 
designee),  or  the  installation 
commander  with  advice  from  the 
cognizant  Secretary  of  the  Military 
Department  (or  designee),  shall  conduct 
solicitations  to  include  pre-proposal 
conferences  for  on-base  banking.  Subject 
to  the  criteria  for  selection  outlined  in 
paragraph  (d)  of  this  section,  the 
preferred  sources  of  on-base  financial 
services  at  domestic  installations  are 
federally-insured  state  or  federally- 
chartered  banking  institutions  operating 
in  the  local  area.  No  commitment  may 
be  made  to  any  banking  institution 
regarding  its  proposal  until  a 
designation  is  made  by  the  appropriate 
regulatory  agency. 

(1)  Solicitations  for  banking  services 
shall  be  accomplished  in  the  following 
order: 

(i)  Solicitation  letters  wiU  be  sent  to 
local  banking  institutions  and  a 
solicitation  announcement  will  be 
published  in  the  local  newspapei<s)  and 
forwarded  to  financial  institution 
associations. 

(ii)  If  the  Secretary  of  the  Military 
Department  concerned  (or  designee)  or, 
where  delegated,  the  installation 
commander,  determines  that  the 
geographic  scope  of  the  solicitation 
needs  to  be  expanded,  a  prospectus  will 
be  forwarded  to  financial  institutions  in 
a  larger  geographic  area,  as  well  as 


financial  institution  associations  and 
regulatory  authorities  in  the  state  where 
the  installation  is  located. 

(iii)  If  the  Secretary  of  the  Military 
Department  concerned  (or  designee)  or, 
where  delegated,  the  installation 
commander,  determines  that  the 
geographic  scope  of  the  solicitation 
needs  to  be  expanded  further,  the 
prospectus  will  be  published  in  the 
Commerce  Business  Daily  and  financial 
institution  trade  journals. 

(2)  For  solicitations  conducted  at  the 
installation  level,  the  installation 
commander  shall  review  proposals  to 
establish  banking  offices,  select  the 
banking  institution  making  the  best  offer 
and  forward  a  reconmiendation  to  the 
Secretary  of  the  Military  Department 
concerned  (or  designee)  for  final 
approval. 

(3)  Banking  institutions  will  not  be 
coerced  when  banking  arrangements  are 
under  consideration  or  after  banking 
offices  are  established.  If  otherwise 
proper,  this  prohibition  does  not 
preclude: 

(i)  Discussions  with  banking 
institutions  prior  to  submitting  a 
proposal  for  a  new  banking  office. 

(ii)  Helping  banking  offices  extend 
their  operations  in  support  of  an 
installation  requirement. 

(iii)  Discussions  with  banking 
institutions  to  improve  services  or  to 
create  savings  for  the  bank  or  DoD 
personnel. 

(iv)  Seeking  proposals  for  banking 
service  as  directed  by  the  Secretary  of 
the  Military  Department  concerned  (or 
designee). 

(v)  Negotiations  preparatory  to  signing 
a  banking  agreement. 

(4)  When  soliciting  for  banking 
services,  proposals  shall  be  evaluated  on 
specific  factors  identified  in  the 
solicitation.  These  factors,  at  a 
minimum,  will  be  predicated  on  the 
services  to  be  provided  as  outlined  in 
paragraph  3  of  Appendix  A  to  this  part, 
service  fees  and  charges,  and  the  extent 
of  logistical  support  required.  Prior  to 
issuance  of  the  solicitation,  the 
preparing  office  will  identify  (for 
internal  use  during  the  subsequent 
evaluation  period)  the  weights  to  be 
applied  to  the  factors  reflected  in  the 
solicitation.  Proposals  will  be  evaluated 
and  ultimate  selection  made  based  upon 
the  factors  and  weights  developed  for 
the  solicitation. 

(5)  The  Secretary  of  the  Military 
Department  concerned  (or  designee),  or 
the  installation  commander  with  advice 
from  the  cognizant  Secretary  of  the 
Military  Department  (or  designee),  shall 
make  the  selection  of  the  banking 
institution  based  on  the  provisions 
outlined  in  this  section. 
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(c)  Terminations.  (1)  Requests  for 
tennination  of  financial  services  shall  be 
approved  by  the  installation 
commander,  substantiated  by  sufficient 
evidence  and  forwarded  to  the  Secretary 
of  the  Military  Department  concerned 
(or  designee).  The  installation 
commander  only  under  one  of  the 
following  conditions  shall  initiate  the 
termination  of  banking  office 
operations: 

(i)  The  mission  of  the  installation  has 
changed,  or  is  scheduled  to  be  changed, 
thereby  eliminating  or  substantially 
reducing  the  requirement  for  financial 
services. 

(ii)  Active  military  operations  prevent 
continuation  of  on-base  financial 
services. 

(iii)  Performance  of  the  banking  office 
in  providing  services  is  not  satisfactory 
according  to  standards  ordinarily 
associated  with  the  financial  services 
industxy  or  is  inconsistent  with  the 
operating  agreements  or  the  procedures 
presaribed  in  this  section. 

(iv)  Merger,  acquisition,  change  of 
coDtrol  or  other  action  results  in 
violation  of  the  trams  and  conditions  of 
the  eodstiDg  operating  agreement. 

(2)  The  installation  commander  shall 
forward  requests  for  terminations  to  the 
Secretary  of  the  Military  Department 
omcemed  (or  designee).  Tlw  Secretary 
of  the  MQitary  Department  (or  designee) 
shall  coordinate  such  requests  with  the 
USD(C),  through  the  Director,  DFAS. 
before  notification  to  the  ^jpropriate 
regulatqty  agency.  Subsequent  to  this 
coordination  process: 

(i)  The  Secretary  of  the  Military 
Department  [as  designee)  shall  inform 
the  rwulatory  asency  of  the  action. 

(ii)  llie  installation  commander  shall 
revoke  the  authority  of  the  financial 
institution  to  operate.  The  lease  will  be 
terminated. 

(3)  Any  banking  office  that  intends  to 
traminate  its  cqieratians  should  notify 
the  installaftion  commander  at  least  180 
days  before  the  closing  date.  This 
notification  should  precede  any  public 
anniouncement  of  the  planned  closure. 
When  appropriate,  the  commander  shall 
attempt  to  negotiate  an  agreement 
permitting  the  banking  office  to 
continue  operations  imtil  the 
installation  has  made  other 
arrangements.  Immediately  upon 
notification  of  a  closing,  the  commander 
shall  advise  the  DoD  Component 
headquarters  concerned.  If  it  is 
determined  that  continuation  of  hanUng 
services  is  justified,  action  to  establish 
another  banking  office  shall  be  taken  in 
accordance  with  the  gmdance 
prescribed  in  this  section. 

(d)  Leases  or  permits  for  existing 
government  structures.  (1)  Lease  terms. 


(i)  The  charge  for  lease  of  an  existing 
structure  shall  be  determined  by 
appraisal  of  £air  market  rental  value. 

Cii)  The  term  shaU  be  for  5  years 
subject  to  renewal  by  mutual  agreement 
and  with  the  understanding  that  the 
cognizant  Assistant  Secretary  of  the 
Military  Department  (Installations  and 
Logistics)  has  the  authority  to  terminate 
the  lease  per  the  cancellation  provisions 
addressed  in  paragraphs  (e)(3)(i)  and 
(e)(3)(iii)  of  this  section.  Terms  in  excess 
of  5  years  must  be  approved  by  the 
Secretary  of  the  Military  Department  (or 
designee)  following  a  determination  that 
the  longer  term  will  aid  the  national 
defense  or  be  in  the  public  interest.  If 
space  occupied  is  assigned  by  GSA, 
ciiarges  to  financial  institutions  for 
space  and  services  shall  be  at  the 
standard  luvul  asei  rate  of  GSA. 

(iii)  When  banking  institutions  use 
their  own  funds  to  improve  existing 
government  space,  leases,  for  a  period 
not  to  exceed  5  years,  may  be  negotiated 
for  a  poiod  commensurate  with  the 
appraised  vahie  of  the  leasehold 
improvements  divided  by  the  annual 
lease  fee.  Tenns  in  excess  of  5  years 
must  be  approved  by  the  Secretary  of 
the  Military  Department  (or  designee) 
folknwing  a  determination  that  the 
longer  tenn  will  aid  the  national  defense 
or  be  in  the  public  interest. 

(iv)  Banking  institutions  shall  perform 
all  maintenance,  repair,  improvements, 
alterations,  and  construction  on  the 
banking  premises. 

(v)  Banking  institutions  shall  pay  for 
all  utilities  and  custodial,  janitorial,  and 
other  services  furnished  by  the 
government  at  rates  set  forth  in  the  lease 
or  by  written  agreement  between  the 
instaUation  and  the  banking  institution. 

(vi)  TIm  banking  office  shall  be 
housed  in  a  Inulding  accessible  to  most 
DoD  personnd  on  the  installation  and 
in  a  location  pennitting  reasonable 
security. 

(2)  Leases  executed  before  [efiisctive 
date  of  the  final  rule]  may  not  be  altered 
solely  as  a  result  of  the  provisions  of 
this  part  unless  a  lessee  specifically 
requests  a  renegotiation  under  these 
provisions.  Leases  may  not  be 
negotiated  or  renegotiated,  nor  may  any 
ri^ts  be  waived  or  surrendered  without 
compensation  to  the  government. 
Compensation  to  the  government  may 
consist  of  added  property  value,  added 
banking  services,  or  both. 

(e)  Land  leases,  (l)  A  lease  for 
construction  of  a  building  to  house  a 
bank  shall  be  at  the  appraised  fair 
market  rental  value.  Charges  shall  apply 
for  the  term  of  the  lease  not  to  exceed 
5  years.  Terms  in  excess  of  5  years  shall 
be  approved  by  the  Secretary  of  the 
Military  Department  (or  designee) 


following  a  determination  that  the 
longer  term  will  aid  the  national  defense 
or  be  in  the  public  interest. 

(2)  Banking  institutions  that 
participate  in  the  construction  of  a 
shopping  mall  complex  will  be  given  a 
lease  at  fair  market  rental  value  for  a 
term  not  to  exceed  5  years.  Terms  in 
excess  of  5  years  shall  be  approved  by 
the  Secretary  of  the  Military  Department 
(or  designee)  following  a  determination 
that  the  longer  term  will  aid  the  national 
defense  or  be  in  the  public  interest.  The 
lease  shall  cover  only  land  where  the 
banking  office  phjrsicallv  is  located. 

(3)  Leases  shall  include  the  following 
provisions: 

(i)  The  government  has  the  right  to 
terminate  the  lease  due  to  national 
emergency;  installation  inactivation, 
closing,  or  other  disposal  action;  ur 
de&ult  by  the  lessee. 

(ii)  The  lessee  shall  provide  written 
notice  180  days  prior  to  volimtarily 
terminating  the  lease. 

(iii)  Upon  a  lease  termination,  the 
government  has  the  option  to  cause  the 
title  of  all  structures  and  other 
improvements  to  be  conveyed  to  the 
United  States  without  reimbursement, 
or  require  the  lessee  to  remove  the 
improvements  and  restore  the  land  to  its 
original  condition. 

(4)  If  determined  to  be  in  the 
government's  interest,  an  existing  lease 
of  land  may  be  extoided  prior  to 
expiration  of  its  term.  Paraage  of  title  to 
facilities  shall  be  deferred  until  all 
extensions  have  expired.  Such 
extensions  shall  be  for  periods  not  to 
exceed  5  years  with  lease  payments  set 
at  the  ^praised  feir  market  rental  of  the 
land  only  as  detennined  on  the  date  of 
each  sudi  extension.  Banking 
institution  lessees  shall  continue  to 
maintain  the  premises  and  pay  for 
utilities  and  services  furnished. 

(5)  When  under  the  terms  of  a  lease, 
title  to  improvements  passes  to  the 
govenunent,  arrangements  normally 
will  be  made  as  follows: 

(i)  When  the  square  footage  involved 
exceeds  that  authcnized  in  DoD  4270.1- 
M,"  the  banking  institution  shall  be 
given  first  choice  to  continue  occupying 
the  excess  space  undra  a  lease  that 
provides  for  fair  market  rental  for  the 
land  underlying  that  excess  space. 

(ii)  The  charge  for  continucKi 
occupancy  of  improved  space  by  a 
banldng  office  shaU  be  at  feir  market 
rental  value  only  for  the  associated  land. 
The  lessee  shall  continue  to  maintain 
the  premises  and  pay  the  c£ost  of  utilities 
and  services  furnished. 

(6)  Without-exception,  those  leases 
executed  before  [effsctive  date  of  the 


•See  footnote  1  to  S 231.1(a). 


Federal  Register / Vol.  64,  No.  154 / Wednesday,  August  11,  1999 /Proposed  Rules 


43865 


final  rule]  shall  not  be  altered  solely  as 
a  result  of  the  provisions  of  this  part 
umess  a  lessee  specifically  requests  a 
renegotiation  under  these  provisions. 
L^Bse  contracts  may  not  be  negotiated  or 
renegotiated,  nor  may  any  rights 
thereunder  be  waived  or  surrendered, 
without  compensation  to  the 
g(  i^emment. 

(f)  Construction.  Banking  institutions 
n:  iy  construct  buildings  subject  to  the 
ft  flowing  provisions: 

(1)  The  building  shall  be  solely  for  the 
u  s6  of  the  banking  institution  and  may 
n  V  provide  for  other  commercial 
eliterprises  or  government 

ii  ittrumentalities. 

(2)  Construction  projects  must  meet 
tl  1^  criteria  in  DoD  4270.1-M. 

(3)  Construction  projects  approval 
n  ^hority. 

11)  Projects  costing  $25,000  or  more 
si  lell  be  approved  by  the  Major 
immand  (or  Claimant)  with  an 
formation  copy  sent  to  the  Secretary 
ot  [the  Military  Department  concerned 
{^i  designee).  The  Secretary  of  the 
Uitary  Department  (or  designee)  will 
e  30  days  to  provide  comments  to 
Major  Conmiiand  (or  Claimant) 
ire  fijial  approval  can  be  granted, 
jor  Commands  (or  Claimants)  may 
a^ept  telephonic  concurrence  from  the 
Sjeicretary  of  the  Military  Department  (or 
dfaeignee). 

(ii)  Projects  costing  less  than  $25,000, 
t(  tjinclude  interior  alterations  and  room 
o  rjoffice  additions  to  existing  banking 
ofpces,  shall  be  approved  by  installation 
c^iknmanders.  Copies  of^pprovals, 
uding  the  identification  of  project 
,  shall  be  furnished  to  the  Secretary 
Military  Department  concerned 
(bi  designee). 

|4)  In  accordance  with  applicable 
Kulitary  Department  regulations,  the 
C  ingress  must  be  notified  of  all 
cwstruction  projects  using  other  than 
iropriated  funds  and  costing  oyer 

.000. 
5)  Proposals  for  construction  of 
ctures  on  installations  at  banking 
institution  expense  shall  be  reviewed 
and  reported  in  accordance  with 
izant  Military  Department 


ons.  The  following  information 
be  listed  to  support  each  proposal: 
i)  Nimiber  of  DeD  personnel  at  the 
"  ition  plus  others  who  may  use  the 
b^mldng  office. 


(ii)  Square  footage  of  the  proposed 
"ding. 

Land  area  to  be  leased  to  the 

institution. 
Term  of  the  lease, 
fv)  Estimated  cost  of  construction, 
vi)  Estimated  fair  market  value  of  the 
]ikd  to  be  leased. 


(vii)  A  statement  that  the  banking 
institution  will  be  responsible  for  utility 
connections  and  other  utility  and 
maintenance  costs. 

(viii)  A  statement  that  the  building 
will  be  used  only- for  financial  services. 

(ix)  A  statement  that  management 
understands  its  potential  loss  of  the 
building  in  the  event  of  installation 
closiire  or  other  delimiting  condition. 
.  (x)  Justification  for  a  waiver  of  space 
criteria  if  the  building  exceeds  that 
specified  in  DoD  4270.1-M. 

(6)  Banking  institutions  shall  pay  for 
interior  alterations  and  maintenance  as 
well  as  utilities,  custodial,  and  other 
furnished  services. 

(7)  Banking  institutions  shall  pay  all 
construction  costs. 

(g)  Bank  liaison  officer  (BLO).  Each 
installation  commander  havmg  a 
banking  office  shall  appoint  a  BLO.  The 
BLO's  photograph,  name  and  duty 
telephone  number  shall  be  displayed 
prominently  at  each  banking  office  on 
the  installation.  As  appropriate,  the 
BLO's  responsibiUty  shall  be  assigned  to 
comptroller  or  resource  management 
personnel.  Employees,  officials  or 
directors  of  a  financial  institution  may 
not  serve  as  BLOs.  The  duties  of  a  BLO 
are  to: 

(1)  Ensure  that  the  banking  institution 
operating  the  banking  office  has  the 
latest  version  of  this  part. 

(2)  Ensure  that  traveler's  checks  and 
money  orders  are  not  being  sold  by 
other  on-base  organizations  when 
banking  offices  are  open  for  business. 
However,  postal  imits  and  credit  unions 
are  exempt  from  this  restriction. 

(3)  Attend  financial  workshops, 
conferences,  and  seminars  as 
appropriate.  Such  gatherings  offer 
excellent  opportunities  for  personnel  of 
financial  institutions  and  the 
Department  to  improve  the  military 
banking  program.  Free  discussion 
among  the  attendees  gives  an  excellent 
forum  for  planning,  developing,  and 
reviewing  programs  that  improve 
Military  banking  and  financial  services. 

(4)  Assist,  when  requested  by  the 
banking  office  manager  or  the 
installation  commander,  in  locating  and 
collecting  from  individuals  tendering 
uncollectable  checks,  overdrawing 
accounts,  or  de£aidting  on  loans  (within 
the  guidelines  of  subpart  B  of  this  part) 
if  not  otherwise  prohibited  by  law. 

(5)  Maintain  regular  contact  with  the 
banking  office  manager  to  confer  and 
discuss  quantitative  and  qualitative 
improvements  in  the  services  provided. 
In  executing  this  authority,  the  BLO 
shall  not  become  involved  in  the 
internal  operations  of  the  banking 
institution. 


(6)  Review  the  schedule  of  fees 
annually,  and  ensure  that  the  operating 
agreement  is  updated  at  least  every  5 
years.  Renegotiate  services  and  fees  as 
necessary. 

(7)  Assist  in  resolving  customer 
complaints  about  banking  services. 

(8)  Assist  in  resolving  complaints  of 
discrimination  with  financial  services 
by  the  banking  institution.  If  a 
complaint  cannot  be  resolved,  a  written 
request  for  investigation  shall  be 
forwarded  to  the  appropriate  regulatory 
agency.  Any  such  request  must 
docimient  the  problem  and  command 
efforts  taken  toward  its  resolution. 
Information  copies  of  all  related 
correspondence  shall  be  sent  through 
channels  to  the  Secretary  of  the  Military 
Department  concerned  (or  designee)  for 
transmittal  to  DFAS. 

(9)  Assist  the  installation  commander 
to  report  to  the  appropriate  regulatory 
agency  any  evidence  suggesting 
malpractice  by  banking  office  personnel. 

(h)  In-store  banking.  Under  the 
direction  and  approval  of  the 
installation  conmiander.  an  on-base 
financial  institution  may  provide  in- 
store  banking  within  the  premises  of  the 
commissary,  the  Military  Exchange 
Service  or  other  on-base  retail  facility. 

(1)  Provision  of  the  requested  services 
and  the  associated  stipulations  arising 
from  the  provision  of  the  requested 
services  shall  be  docimiented  as  an 
amendment  to  the  existing  operating 
agreement  between  the  installation 
commander  and  the  on-base  financial 
institution  that  will  provide  in-store 
services. 

(2)  The  amendment  to  the  operating 
agreement  shall  be  drafted  through  close 
coordination  between  the  requesting 
DoD  Component  representative,  the  on- 
base  financial  institution  representative, 
and  the  installation  commander.  All 
three  parties  shall  sign  the  amendment: 
the  installation  commander,  the  DoD 
Component  that  hosts  the  in-store 
banldng  operations,  and  the  on-base 
financial  institution. 

(3)  The  installation  commander  shall 
extend  the  opportunity  to  provide  the 
requested  in-store  banking  services  to 
all  financial  institutions  located  on  the 
installation.  The  selection  process  is 
outlined  in  App«idix  B  of  this  part. 

(4)  Space  shall  be  granted  through  a 
lease  to  the  banking  institution  that  will 
provide  in-store  service. 

(i)  Domestic  military  banking  facilities 
(MBFs)  (1)  Domestic  MBF  establishment. 
Requests  to  establish  MBFs  shoidd  be 
made  only  when  a  need  for  services 
cannot  be  met  by  other  means.  During 
mobilization,  however,  MBFs  may  be 
designated  as  an  emergency  measure. 


43866 Federal  Register / Vol.  64.  No.  154 /Wednesday,  August  11.  1999 /Proposed  RvJes 


(ii)  InstaUation  commanders  shall 
send  requests  for  an  MBF  with 
justification  for  its  establishment 
through  the  Secretary  of  the  Military 
Department  concerned  (or  designee)  to 
the  EKrector,  DFAS,  for  coordination 
with  the  Department  of  the  Treasury. 
The  Department  of  the  Treasiuy  may 
approve  the  designation  of  an  MBF 
under  provisions  of  12  U.S.C.  265. 

(iii)  MBF  operations  may  begin  only 
after  approval  for  MBF  status  is  granted 
by  the  Department  of  the  Treasury. 

(5)  MBF  conversion,  (i)  Where  MBFs 
exist,  installation  conunanders  shall 
encourage  their  conversion  to 
independent  or  branch  banks. 

(ii)  Proposals  from  the  on-base 
banking  institution  to  convert  an 
existing  MBF  to  an  independent  or 
branfJi  bank  shall  be  sent  through 
command  channels  to  the  Secretary  of 
the  Military  Department  concerned  (or 
designee)  for  approval.  The  Secretary  of 
the  Military  Department  (or  designee), 
shall  forwtud  the  request  to  the  Director. 
DFAS.  few  coordination  with  the 
Department  of  the  Treasury. 

(lii)  Unsolicited  proposals  from 
banking  institutions  to  establish 
independent  or  branch  banks  where  an 
MBF  exists  shall  be  forwarded  through 
command  channels  to  the  Secretary  of 
the  Military  l}epartment  concerned  (or 
designee).  Each  proposal  shall  be 
evaluated  on  its  own  merits. 

(A)  The  installation  commander  shall 
inform  the  banking  institution  operating 
the  MBF  that  an  unsolicited  proposal  for 
a  banking  ofiice  has  been  received  and 
shall  offer  that  incumbent  institution 
the  opportunity  to  submit  its  own 
proposal. 

(B)  Prefiarence  to  operate  an 
independent  or  branch  bank  shall  be 
given  to  the  banking  institution  that  has 
operated  the  MBF  provided  that  prior 
banking  service  has  been  satisfactory 
and  that  the  institution's  proposal  is 
adeauate. 

(6)  MBF  tennination.  The  Director, 
DFAS,  shall  coordinate  the  tennination 
of  a  financial  institution's  authority  to 
operate  an  MBF  with  the  Department  of 
the  Treasury. 


12314   Procedure    owre—abenla. 
(a)  General  provisions  of  banking 
services  overseas.  The  Department 
acquires  banking  services  overseas  for 
use  by  authorized  persons  and 
organizations  by: 

(1)  MBFs  operated  under  craitract  and 
authorized  by  the  pertinent  status  of 
forces  agreement,  other 
intergovernmental  agreements,  or  host- 
country  law. 

(2)  Domestic  and  foreign  banking 
institutions  located  on  overseas  DoD 


installations.  Each  such  institution  shall 
be: 

(i)  Chartered  to  provide  financial 
services  in  that  country, 

(ii)  A  party  to  a  formal  operating 
agreement  with  the  installation 
commander  to  provide  such  services, 
and 

(iii)  Identified,  where  applicable,  in 
the  status  of  forces  agreements,  other 
intergovernmental  agreements,  or  host- 
country  law. 

(b)  Establishment.  (1)  Overseas  MBFs 
operated  under  contract.  Installation  or 
community  commanders  requiring 
banking  services  will  send  a  request 
through  command  channels  to  ^e 
Secretary  of  the  Military  D^artment 
concerned  (or  designee)  for  concurrence 
and  subsequent  transmittal  to  the 
Director,  DFAS,  for  apuruval. 

(i)  Requests  to  estaDlish  MBFs  will 
include,  but  are  not  limited  to,  the 
following  information: 

(A)  The  approximate  number  of  DoD 
personnel  at  the  installation  and  in  the 
community  and  any  other  persons  who 
may  be  authorized  to  use  the  MBF. 

(B)  The  distance  between  the 
installation  and  the  nearest  MBF  and 
credit  union  office,  the  names; 
addresses,  and  telephone  niunbers  of 
the  operators  of  those  institutions:  and 
the  installations  and  communities 
where  they  are  located. 

(C)  The  availability  of  official  and 
public  transportation  between  the 
installation  or  commimity  and  the 
nearest  MBF  and  credit  union  office. 

(D)  The  approximate  loss  of  duty  time 
due  to  DoD  personnel  leaving  the 
installation  or  community  to  obtain 
banking  services. 

(E)  Sources  frt>m  which  the  disbursing 
officer  obtains  operating  and  payroll 
cash,  the  frequency  of  these 
acquisitions,  and  die  amount  obtained 
monthly. 

(F)  The  name  and  location  of  the 
depository  used  to  make  official 
deports  for  credit  to  the  TGA. 

(G)  The  estimated  savings  to  the 
disbiu^ing  officer  if  the  MBF  is 
established  on  the  installation. 

(H)  A  list  of  organizational  and 
nonappropriated  fund  accounts,  the 
name  and  location  of  the  financial 
institutions  where  deposited,  and  the 
average  daily  activity  and  balance  of 
each  account. 

(I)  A  written  description  and 
photographs  or  drawings  of  the  space 
proposed  for  MBF  use.  The  extent  and 
approximate  cost  of  required  alterations, 
including  the  construction  of  counters 
and  teller  cages. 

(J)  A  statement  that  recognizes  the 
logistical  support,  including  equipment, 
to  be  provided  by  the  local  command  as 


detailed  in  paragraph  (c)  of  this  section. 
The  statement  will  include  the  costs  of 
such  eqmpment  and  the  manner  in 
which  it  will  be  acquired. 

(K)  In  countries  where  no  MBFs 
currendy  are  operated  under  contract,  a 
statement  from  the  appropriate 
Combatant  Command  that  the 
requirement  has  been  coordinated  with 
the  U.S.  Chief  of  Diplomatic  Mission  or 
U.S.  Embassy  and  that  the  host  coimtry 
will  permit  the  operation  in  accordance 
with§231.3(f)(l)(i). 

(L)  Any  other  pertinent  information  to 
justify  MBF  establishment. 

(ii)  As  a  general  rule,  MBFs  may  be 
established  only  when  the  installation 
or  community  population  meets  the 
following  criteria: 

(A)  Full-time  MBF.  Except  in  unusual 
circiunstances,  a  total  of  at  least  1,000 
permanent  military  personnel  and  DoD 
civilian  employees  is  necessary  to 
qualify  for  a  full-time  MBF. 

(B)  Part-time  MBF.  Except  in  imusual 
circumstances,  a  total  of  at  least  250 
permanent  military  personnel  and  DoD 
civilian  employees  is  necessary  to 
qualify  for  a  part  time  MBF. 

(iii)  If  the  population  at  a  certain 
remote  area  is  not  sufficient  to  qualify 
under  the  criteria  for  full-or  part-time 
MBFs,  the  installation  or  commimity 
commander  will  explore  all  other 
alternatives  for  acquiring  limited 
banking  services  before  requesting 
establishment  of  an  MBF  as  an 
exception  to  these  provisions. 
Alternatives  to  limited  banking  services 
include  installation  of  ATMs  and  check 
cashing  and  accommodation  exchange 
service  by  disbiusing  officers  and  their 
agents. 

(iv)  Establishment  of  an  overseas  MBF 
is  predicated  on  and  requires: 

(A)  Designation  of  the  MBF  contractor 
as  a  depositary  and  financial  agent  of 
the  U.S.  Government  by  the  Department 
of  the  Treasury. 

(B)  The  availability  of  banking 
contractors  interested  in  bidding  for  the 
operation  of  the  facility  and  the  viability 
of  such  proposals. 

(C)  The  availability  of  appropriated 
funds  to  underwrite  such  banking 
services. 

(D)  Establishment  of  a  U.S.  Dollar 
Ciurency  Custody  Account  to  support 
banking  operations. 

(2)  Other  overseas  banking  offices. 
Where  a  need  for  financial  services  has 
been  identified;  either  the  banking  and 
ciurency  control  laws  of  certain  host   - 
countries  do  not  permit  MBFs  to  operate 
on  DoD  installations  or  MBFs,  where 
permitted,  have  not  been  established; 
and  there  is  a  desire  to  establish  banking 
services  the  following  applies: 
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j)  Installation  or  community 
cottunanders  will  send  requests  for 
backing  services  or  unsolicited 
proposals  from  foreign  banking 
in$ptutions  to  their  Major  Commands 
(or  Claimants)  with  supporting  data  as 
rediuredin§231.5(a). 

jfii)  Major  Commands  (or  Claimants) 
w^  forward  installation  or  community 
coti^miander  requests  to  the  Secretary  of 
the!  Military  Department  concerned  (or 
dei^lignee)  for  approval.  The  Secretary  of 
th^  Military  Department  concerned  (or 
dei^gnee)  will  coordinate  with  DFAS  to 
sefik  the  designation  of  the  parent 
foreign  banking  institution  designated 
asi4  depositary  and  financial  agent  of 
thp  U.S.  Government  by  the  Department 
of  {d^e  Treasury. 

liii)  Banking  ofGces  in  this  category 
wiu  become  opurdlionai  only  after  the 
fo^ign  parent  banking  institution  has 
designated  a  depositary  and 
icial  agent  of  the  U.S.  Government, 
institution  also  must  indicate  a 
less  and  ability  to  provide 
lateral  backing  for  any  official  and 

appropriated  fund  U.S.  dollar 
posits.  Any  collateral  pledged  must 
In  a  form  acceptable  to  DFAS  an(Mie 
Department  of  the  Treasury. 

jc)  Logistical  support.  (1)  Overseas 
mS^s  operated  under  contract,  (i) 
^allation  or  community  commanders 
provide  logistical  support  to  MBFs. 
support  normally  includes: 
i)  Adequate  office  space,  including 
bl  bars;  grillwork;  seciirity  doors;  a 
vajult,  safes,  or  both;  security  alarm 
sysems  and  camera  surveillance 
eqi^pment  (where  deemed  necessary) 
thk|t  meet  documented  requirements  of 
tha  contractor's  insurance  carrier; 
cqastruction  of  coimters,  teller  cages, 
add  customer  and  work  areas;  necessary 
fications  and  alterations  to  existing 
dings;  and  construction  of  new  MBF 

ses,  if  necessary. 
)  The  size  and  arrangement  of  space 
uld  permit  efficient  operations, 
ice  assigned  may  not  exceed  that 
icribed  in  DoD  4270.1-M. 
(,2)  All  maintenance,  repair, 
lilitation,  alterations,  or 
^struction  for  banking  offices  shall 
iply  with  guidelines  established  by 
1  installation  commander. 
))  Office  space  in  a  biiilding  that  is 
9ssible  to  the  most  users  and  permits 
[maximum  seciuity. 
j)  Office  space  for  MBF  area  and 
ict  administrations  and  storage 
sd^ce  for  retention  of  records,  files,  and 
stmage  of  supplies. 
|(D)  DoD  housing  on  a  rental  basis  to 
MBF  personnel  who  are  unable  to 
liU  suitable,  reasonably  priced  housing 
1^^  he  vicinity  of  the  DoD  installation, 
iject  to  the  assignment  procedures 


and  other  requirements  of  DoD  4165.63- 
Mi° 

(E)  Air-conditioning,  which  is 
considered  a  normal  utility  for  banking 
offices  located  at  installations  that 
qualify  for  air-conditioning  imder 
applicable  regulations.  Banking  space  is 
classified  as  administrative  space  at 
Military  installations. 

(F)  Utilities  (i.e.,  electricity,  gas,  water 
and  sewage),  heating,  intrastation 
telephone  service,  and  custodial  and 
janitorial  services  to  include  garbage 
disposal  and  outdoor  maintenance  (such 
as  grass  cutting  and  snow  removal). 

(G)  Defense  Switching  Network  PSN) 
voice  and  data  communication  to 
include  Internet  access. 

(H)  Military  guards,  civilian  guards 
(for  use  within  the  installation),  military 
police,  or  other  protective  services  to 
accompany  shipments  of  money.  This 
level  of  protective  service  also  shall  be 
provided  at  other  times  as  required  to 
include  alarm  system  ^liu«s  and  to 
avoid  undue  risks  or  insurance  costs  on 
the  part  of  the  MBF. 

(1)  U.S.  Military  Postal  Service  access 
imder  DoD  Directive  4525.6  ^^  Use  of 
free  intra-theater  delivery  system  (IDS) 
is  authorized  for  all  routine  mail  sent 
and  received  between  Army  Post  Offices 
(APOs)  and  Fleet  Post  Offices  (FPOs) 
within  a  theater. 

(J)  Office  equipment  and  furniture  on 
memorandum  receipt  if  available  from 
local  stock.  If  office  equipment  or 
furniture  is  imavailable,  statements  of 
nonavailability  will  be  issued. 

(K)  Vehicle  registration  and  fuel  sales 
from  government-owned  facilities  for 
bank-operated  vehicles  if  not  in  conflict 
with  host  government  agreements. 
Vehicle  registration  will  be  subject  to 
normal  fees. 

(L)  The  local  commander  for  official 
may  issue  issuance  of  invitational  travel 
orders  that  authorize  travel  at  no 
expense  to  the  U.S.  Government  on  site 
visits  by  U.S.  based  banking  institution 
officials. 

(ii)  Suggestions  for  changes  to  the 
contract  under  which  logistical  support 
is  granted  may  be  forwarded  through 
command  chaimels  to  the  Director, 
DFAS,  for  consideration. 

(2)  Other  overseas  banking  offices,  (i) 
Logistical  support  provided  to  such 
offices  will  be  negotiated  with  the 
parent  foreign  banking  institution  and 
incorporated  into  the  written  operating 
agreement. 

(ii)  Logistical  support  will  not  exceed  , 
that  provided  to  contract  MBFs  as 
specified  paragraph  (c)(1)  of  this 
section. 


'"See  footnote  1  to  §  231.1(a). 
»  See  footnote  1  to  §  231.1(a). 


(d)  Operations.  (1)  General  conditions 
of  MBF  operation.,  (i)  Before  initiating 
MBF  operations,  a  written  agreement 
shall  be  directly  negotiated  and  signed 
by  the  installation  or  community 
commander  and  management  of  the 
banking  contractor  or  other  financial 
institution  concerned.  One  copy  of  the 
agreement  with  U.S.  banking  contractors 
and  two  copies  of  the  agreement  with 
institutions  otiier  than  U.S.  banking 
contractors  will  be  forwarded  through 
command  channels  to  the  Secretary  of 
the  Military  Department  concerned  (or 
designee).  The  Secretary  of  the  Military 
Department  (or  designee)  shall  forward 
one  copy  of  the  agreement  with 
institutions  other  than  U.S.  banking 
contractors  through  command  channels 
to  the  Director,  DFAS.  A  copy  of  the 
agreemeul  also  shall  be  maintained  at 
all  times  by  the  installation  or 
commimity  commander  and  the  banking 
institution  manager. 

(ii)  For  MBFs  operated  by  U.S. 
banking  contractors,  the  agreement  shall 
state  operating  details  not  set  forth  in 
the  contract.  Though  the  contract  limits 
the  niunber  of  operating  hours  per  week, 
local  commanders  and  MBF  managers 
should  set  days  and  hours  of  operation 
to  best  meet  local  needs.  Operating 
times  may  include  Satiu-days  and 
evening  hours  when  necessary  to 
complement  other  retail  services  for 
DoD  personnel,  provided  the  contractor 
can  implement  diat  service  at  no 
additional  cost  to  the  government. 
When  added  cost  is  involved,  the 
commander  will  send  a  request 
including  reasons  for  expanded  or 
modified  times  of  operation,  through 
command  channels,  to  the  Secretary  of 
the  Military  Department  concerned  (or 
designee)  for  action.  If  afpproved,  the 
request,  with  recommendations,  will  be 
forwarded  to  the  Director,  DFAS. 

(2)  Overseas  MBFs  operated  under  • 
contract,  (i)  General.  Overseas  MBFs 
shall  operate  imder  terms  and 
conditions  established  at  the  time  of 
annual  contract  negotiations  and 
confirmed  in  respective  contracts  ot 
contracting  officer  determinations. 

(ii)  Authorized  customers.  DoD 
banking  contracts  specify  the  personnel 
authorized  to  receive  service. 
Additionally,  overseas  major  ' 
commanders  may  approve  banking 
services  for  other  individuals  that 
qualify  for  individual  logistic  support 
imder  the  regulations  of  the  DoD 
Component  concerned,  provided  that 
the  use  of  banking  services  is  not 
prevented  by  status  of  forces 
agreements,  other  intergovernmental 
agreements,  or  host-country  law. 

(iii)  Services  rendered.  DoD  banking 
contracts  specify  the  services  to  be 
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rendered  and  related  charges. 
Suggestions  for  expansion  or 
modification  of  authorized  services,  fees 
or  charges  may  be  forwarded  through 
DoD  Component  channels  to  DFAS. 
Proposals  for  any  new  service  must  be 
coordinated  with  the  appropriate 
Combatant  Command  and  U.S.  Chief  of 
Diplomatic  Mission  or  U.S.  Embassy  to 
make  certain  that  the  proposal  does  not 
conflict  with  the  status  of  forces 
agreements,  other  inteigovmnmental 
agreements,  or  host-country  law. 

(iv)  Regulation  to  be  provided.  The 
DFAS  shaU  advise  each  U.S.  banking 
contractor  operatins  an  overseas  MBF  of 
this  part  ana  furnish  a  copy  to  the 
contractor. 

(v)  Conditions  of  operation.  (A)  Part- 
time  and  payday  service  MBFs  will 
provide  limited  services  that  mirror,  to 
the  extent  feasible,  those  provided  by 
full-time  MBFs.  Since  part-time  MBFs 
operate  out  of  nearby  MBFs,  installation 
or  community  commanders  shaU 
provide  and  fund  transportation  and 
guards  for  their  operation. 

(B)  Any  deficiency  of  banking  services 
unider  DoO  banking  contracts  shall  be 
reported  to  the  manager  of  the  MBF 
within  7  calendar  days  of  noting  the 
deficiency.  If  the  problem  has  not  been 
corrected  within  30  calendar  days  after 
being  noted,  the  commander  shall  report 
the  problem  through  DoD  Component 
channels  to  DFAS. 

(C)  The  MBF  contractor  and  military 
disbursing  officers  shall  establish  cash 
management  practices  that  minimize  the 
cash  required  to  conduct  business. 

(D)  Commanders  shall  assist  MBF 
contractors  to  develop  and  update 
contingency  plans  for  banking  services 
in  the  event  of  hostilities  or  other 
emergencies.     *« 

(E)  MBF  provision  of  foreign  ciurency 
shall  be  in  accordance  with  Volume  5, 
Chapter  13  of  DoD  7000.14-R. 

(3  j  Other  overseas  banking  offices,  (i) 
Authorized  customers.  The  list  of 
authorized  customers  shall  be 
negotiated  between  the  installation 
commander  and  the  bank  and  shall  be 
reflected  in  the  bank  operating 
agreement.  Those  customers  identified 
as  authorized  in  the  operating 
agreement  shall  be  in  accordance  with 
applicable  status  of  forces  agreements, 
other  intergovernmental  agreements,  or 
host-country  law. 

(ii)  Services  rendered.  Services  and 
charges  shall  parallel,  whenever 
practical,  the  services  and  charges  of 
MBFs  operated  under  contract.  Specific 
services  shall  be  negotiated  and 
included  in  the  agreement  with  the 
foreign  banking  institution.  A  copy  of 
the  agreement  shall  be  sent  through  DoD 
Component  channels  to  the  DFAS. 


(iii)  Operating  agreements.  Before 
agreements  are  executed,  they  will  be 
coordinated  with  and  approved  by  the 
appropriate  Combatant  Command  (or 
desimee). 

(ivj  Conditions  of  operation.  A 
banking  institution  shall  provide 
equipment  (except  that  furnished  by  the 
inistallation  or  community),  supplies, 
and  trained  bcmk  personnel. 

(4)  Relocation  of  MBF.  (i)  When  an 
MBF  is  moved  bam  one  location  to 
another  at  the  same  installation  or 
community,  the  commands  shall  notify 
the  cognizant  Military  Department, 
throu^  command  channels.  The 
Military  Department  shall  forward  the 
information  to  the  DFAS. 

(ii)  For  all  other  relocations,  prior 
approval  fit>m  the  DFAS  must  be 
obtained  through  DoD  Component 
channels. 

(5)  Conmients.  Installation  or 
community  commanders  shall  send 
their  banking  comments  through  DoD 
Component  channels  to  the  DFAS  for 
any  of  the  following: 

(i)  Major  changes  in  installation 
population  that  would  afiiact  use  of  the 
MBF. 

(ii)  Opinion  that  the  space  assigned  is 
not  adeqiiate  for  the  efficient  operation 
of  the  MBF.  Include  a  statement 
concerning  corrective  action. 

(iii)  Su^estions  that  might  improve 
the  MBF  operation,  increase  efficiency, 
or  decrease  costs. 

(iv)  Pending  developments  that  may 
have  a  material  impact  on  the  MBF 
operation. 

(6)  Baidc  liaison  officer.  The  duties  of 
the  BLO  are  outlined  in  §  231.5  (g). 

(e)  Termination.  Requests  to  eliminate 
any  or  all  MBFs  in  a  foreign  coimtry 
must  include  documentation  that  the 
U.S.  Chief  of  Diplomatic  Mission  has 
been  informed  and  arrangements  for 
local  termination  announcements  and 
procedures  have  been  made  with  the 
U.S.  Embassy. 

(1)  Overseas  MBFs  operated  under 
contract.  In  cases  where  an  installation 
or  community  no  longer  can  justify 
overseas  MBF  operations,  the 
commander  shall  notify  the  Secretary  of 
the  Military  Department  concerned  (or 
designee)  through  command  channels. 

(i)  The  report  shall  state  whether  a 
part-time  MBF  should  be  established 
and  specify  the  days  each  week  that  the 
MBF  would  be  needed. 

(ii)  The  Secretary  of  the  Military 
Department  (or  designee)  shall  send  this 
report  with  recommendations  to  the 
DFAS. 

(2)  Other  overseas  banking  offices. 
Termination  actions,  when  required, 
shall  be  taken  in  accordance  with  the 
applicable  clauses  in  the  operating 


agreement.  Notice  of  intent  to  terminate, 
including  the  closing  date,  shall  be  sent 
through  DoD  Component  channels  to 
DFAS,  which  shall  notify  the 
Department  of  the  Treasury  so  that  the 
foreign  banking  institution's  authority 
as  a  depositary  and  as  a  financial  agent 
of  the  U.S.  Government  at  that  location 
may  be  revoked. 

{231.7    ProcedurM-doiiMetic  credit 


(a)  General  policy.  Given  their  role  in 
promoting  morale  and  welfare,  on  base 
credit  unions  shall  be  recognized  and 
assisted  by  DoD  Components  at  all 
levels.  These  credit  unions  shall  provide 
services  to  DoD  personnel  of  aU  ranks 
and  grades  within  their  respective  fields 
of  membership. 

(b)  Establishment.  A  demonstrated 
need  for  credit  union  services  may  be 
addressed  by  establishing  a  new  foil- 
service  credit  union  or  by  opening  a 
branch  office  or  facility  of  an  existing 
credit  union  under  the  common  bond 
principle. 

(1)  DoD  personnel  seeking  to  establish 
a  new  full-service  credit  union  shall 
subait  a  proposal  to  the  installation 
commander  for  review.  In  addition  to 
the  information  identified  in 

§  231.5(a)(1),  the  proposal  shall  include 
a  request  for  the  establishment  of  a  field 
of  membership  that  includes  all 
personnel  at  the  installation.  Upon 
installation  commander  concurrence, 
the  proposal  shall  be  forwarded  through 
DoD  Component  channels  to  the 
Secretary  of  the  Military  Department  (or 
designee). 

(2)  The  Secretary  of  the  Military 
Department  concerned  (or  designee) 
shall: 

(i)  Obtain  a  list  of  credit  unions  that 
are  eligible  to  serve  the  installation's 
military  members  and  civilian 
employees  from  the  National  Credit 
Union  Administration  (NCUA)  Regional 
Office  that  has  geographic  jurisdiction 
and  the  appropriate  state  regulatory 
agency. 

(ii)  Prepare  and  send  formal 
solicitation  letters  to  eligible  credit 
unions  informing  them  of  an 
opportunity  to  establish  a  branch  office 
at  the  installation. 

(iii)  In  coordination  with  the 
installation  commander,  establish  the 
criteria  for  selection  of  a  specific  credit 
union  in  accordance  with  §  231.5(b)(4). 
Proposals  shall  be  evaluated,  and  e 
selection  made,  based  upon  the  factors 
and  weights  developed  for  the 
solicitation. 

(3)  Upon  approval  by  the  Secretary  of 
the  Military  Department  (or  designee), 
the  NCUA  or  appropriate  state 
regulatory  agency  shall  be  notified  and 
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as  qed  to  establish  or  amend  the  selected 
credit  union's  charter  to  include  the 
new  location.  For  Federal  credit  unions, 
nd  specific  NCUA  approval  is  required 
toiapen  a  branch. 

|0  No  commitment  may  be  made  to 
sdit  imion  regarding  its  proposal 
il  the  appropriate  regulatory  agency 

I  announced  a  selection. 
z)  Terminations.  (1)  Voluntary  credit 

ion  terminations,  (i)  When  a  credit 
ion  plans  to  end  operations  on  a  DoD 
tallation,  it  shall  be  required  to  notify 
j  installation  commander  180  days 
}re  the  closing  date.  Such 
notification  shall  be  required  to  precede 
public  annoimcement  of  the  planned 
clbisure.  When  appropriate,  the 
commander  shall  attempt  to  negotiate 
9ment  permitting  the  credit 
Jon  to  continue  operations  until  the 
itallation  has  made  other 

zements. 
^)  The  installation  commander  shall 
Drm  the  Secretary  of  the  Military 
Dt  ibartment  concerned  (or  designee) 
immediately  upon  receiving  notification 
of  4  closing.  The  report  shall  include  a 
re±>mmendation  about  continued  credit 
ui  lion  service  on  the  installation. 
P{  ^agraph  (b)  of  this  section  applies  if 
cc  Utinued  service  is  needed. 

1(12)  Termination  for  cause.  If,  after 
di|s|cussion  with  credit  imion  officials, 
an  installation  commander  determines 
thfE^  the  operating  policies  of  a  credit 
uiljon  are  inconsistent  with  this  part,  a 
reoommendation  for  termination  of 
lo^stical  support  and  space 
aiiiWgements  may  be  made  through  the 
Secretary  of  the  Military  Department 
:|]|cemed  (or  designee).  A  credit  union 

II  be  removed  from  the  installation 
|y  with  approval  of  the  Secretary  of 
t  Military  Department  (or  designee) 
^r  coordination  with  DFAS  and  the 
propiiate  regulatory  agency. 
i)  Termination  in  the  interest  of 

ktional  defense.  At  the  option  of  the 
gqTemment,  leases  may  be  terminated 
inl  the  event  of  national  emergency  or  as 
a  result  of  installation  deactivation, 
clpjsing,  or  other  disposal  action. 

(p)  Use  of  space.  logistical  support, 
aiul  military  real  property  for  domestic 
cijsdit  unions.  (1)  Criteria  for  use  of 
spkce  on  Government-owned  real 
p^perty.  (i)  Criteria  governing  the 
aAtignment  of  space  and  construction  of 
new  space  for  oedit  unions  are  in  DoD 

ro.i-M. 

i)  A  credit  imion  may  be  furnished 
ice  on  a  DoD  installation  at  one  or 
ire  locations  for  periods  not  to  exceed 
9ars.  Terms  in  excess  of  5  years  must 
approved  by  the  Secretary  of  the 
itary  Department  concerned  (or 
d^ignee)  following  a  determination  that 
tin  longer  term  will  aid  the  national 


defense  or  be  in  the  public  interest.  The 
cumulative  total  of  space  furnished 
shall  be  subject  to  the  limitations  of  DoD 
4270.1-M. 

(A)  The  furnishing  of  office  space 
(including  ATM  placement)  to  on-base 
credit  unions  is  governed  by  the  Federal 
Credit  Union  Act  (12  U.S.C.  1751).  The 
provision  of  no-cost  office  space  is 
limited  to  credit  unions  having  a 
membership  at  least  95  percent  of  which 
is  composed  of  individuals  who  are,  or 
who  were  at  the  time  of  admission  into 
the  credit  union,  military  personnel  or 
federal  employees,  or  members  of  their 
families.  This  percentage  criterion 
applies  only  to  members  who  use  the 
on-base  office,  not  to  the  total  credit 
union  membership.  A  written  statement, 
prepared  on  the  credit  union's 
lellerhtMid  tiiid  signed  by  either  the 
president  of  its  board  of  directors  or  its 
general  manager  to  the  effect  that  the 
credit  union  meets  the  95  percent 
criterion,  shall  be  required  to  justify  and 
document  the  allotment  of  firee 
government  space.  A  certification  also 
shall  be  required  whenever  there  is  a 
merger,  takeover,  or  significant  change 
in  a  field  of  membership.  This 
certification  shall  be  required  to  serve  as 
justffication  and  docimientation  for  the 
continued  allocation  of  free  government 
space  including  space  renovated  with 
aedit  union  funds.  The  statement  shall 
be  updated  on  renewal  of  lease.  (See 
Appendix  A  to  this  part  for  a  sample 
format  of  the  statement.) 

(B)  Credit  unions  that  fail  to  meet  the 
95  percent  criterion  shall  be  charged  fair 
market  rental  for  space  provided.  Except 
where  more  than  one  credit  union  exists 
on  an  installation  prior  to  JiUy  1, 1999, 
credit  unions  giving  less  than  full 
service  or  not  serving  all  assigned  DoD 
personnel  are  not  authorized  free  space. 

(C)  When  a  credit  union  that  meets 
the  95  percent  criterion  uses  its  own 
funds  to  expand,  modify,  or  renovate 
government-owned  space,  it  may  be 
provided  a  no-cost  permit  or  license  for 
a  period  not  to  exceed  5  years.  Duration 
of  the  permit  or  license  shall  be 
commensuirate  with  the  extent  of  the 
improvements  as  determined  by  the 
DoD  Component  concerned.  Terms  in 
excess  of  5  years  must  be  approved  by 
the  Secretary  of  the  Military  Department 
concerned  (or  designee)  following  a 
determination  that  the  longer  term  will 
aid  the  national  defense  or  be  in  the 
public  interest.  The  permit  or  license 
shall  be  effective  imtil  the  agreed  date 
of  expiration  or  until  the  credit  union 
ceases  to  satisfy  the  95  percent  criterion. 
In  this  latter  case,  the  no-cost  permit 
shall  be  cancelled  in  favor  of  a  lease 
immediately  negotiated  at  fair  market 
value  imder  the  provisions  of  paragraph 


(d)  of  this  section.  If  the  credit  union 
desires,  this  lease  at  fair  market  value 
may  extend  through  the  period 
identified  in  the- original  license  not  to 
exceed  5  years.  When  the  term  proposed 
exceeds  5  years,  the  Secretary  of  the 
Military  Department  concerned  (or 
designee)  must  approve  the  longer  term 
following  a  determination  that  the 
longer  term  will  aid  the  national  defense 
or  be  in  the  public  interest. 

(D)  Similarly,  a  credit  union  not 
meeting  the  95  percent  criterion  that 
uses  its  own  funds  to  expand,  modify, 
or  renovate  government-owned  space, 
may  be  provided  a  lease  at  fair  market 
value  for  a  period  not  to  exceed  5  years. 
Duration  of  this  lease  shall  be 
commensurate  with  the  extent  of  the 
improvements  as  determined  by  the 
DoD  Component  concerned. 

(2)  Logistical  support.  When  available, 
custodial  and  janitorial  services,  heating 
and  air  conditioning,  utilities  (i.e., 
electricity,  gas,  water,  and  sewage), 
fixtiires,  and  maintenance  shall  be 
furnished  at  no  cost  to  credit  unions    ■ 
occupying  bee  space  in  government 
buildings.  However,  credit  imions  shall 
be  required  to  pay  for  all 
communication  services  to  include 
telephone  lines,  long  distance  data 
services  and  Internet  connections. 
Credit  unions  also  shall  pay  for  space 
alterations.  Should  a  credit  union  fail  to 
meet  the  95  percent  membeiti^tp 
criterion,  any  logistical  support 
furnished  shall  be  on  a  reimbursable 
basis. 

(e)  Credit  unions  offering  ATM 
service  shall  do  so  in  accordance  with 
§  231.4(d)  except  that  the  installation 
commander  may  provide  ATMs  to  on- 
base  credit  unions  under  certain 
circxmistances  such  as  when  it  is 
advantageous  to  the  government  to  have 
one  or  more  ATMs  but  the  acquisition 
cost  to  the  credit  union  is  prohibitive. 
In  all  such  cases,  installation  costs  and 
all  logistics  support  must  be  borne  by 
the  credit  union. 

(f)  Staffing.  (1)  On-base  credit  unions 
shall  provide  full  service.  To  do  so, 
credit  union  offices  shall  be  staffed  by: 

(i)  A  loan  officer  authorized  to  act  for 
the  credit  committee. 

(ii)  An  individual  authorized  to  sign 
checks. 

(iii)  A  qualified  financial  counselor 
available  to  serve  members  during 
operating  hours. 

(2)  Exceptions  to  paragraph  (f)(l)(i)  of 
this  section  may  be  approved  by  the 
installation  commander  with  advice 
from  the  Secretary  of  the  Military 
Department  concerned  (or  designee)  in 
the  case  of  newly  organized  credit 
unions. 
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(3)  When  an  on-base  credit  union  can 
support  only  Tninirniim  staffing,  one  of 
the  positions  required  in  paragraph 
(f)(l)(i)  or  (f)(l)(ii)  of  this  section  also 
may  be  subsumed  imder  the  counselor 
duties. 

(4)  Credit  union  remote  service 
locations  at  the  same  installation  may  be 
staffed  with  one  person  alone,  provided 
that  a  direct  courier  or  an  electronic  or 
automated  message  service  links  each 
remote  location  to  the  credit  union's 
main  office. 

(5)  All  credit  union  staffing  shall 
comply  fully  with  the  spirit  and  intent 
of  the  DoD  equal  emplojrment 
opportunity  policies  and  programs,  in 
accordance  with  DoD  Directive  1440.1. 

(g)  Credit  union  liaison  officer  (CULO) 
When  a  credit  luiion  office  is  located  on 
an  installation,  the  commander  shall 
appoint  a  CULO.  As  appropriate,  the 
CULO  responsibility  should  be  assigned 
to  comptroller  or  resource  management 
personnel.  The  CULO's  photograph, 
name  and  duty  telephone  number  shall 
be  displayed  conspicuously  at  each 
credit  union  office  on  the  installation. 
Anyone  who  serves  as  a  credit  union 
bowd  member  or  in  any  other  official 
credit  union  capacity  may  not  serve  as 
a  CULO.  The  duties  of  a  CULO  are  the 
same  as  the  duties  listed  for  a  BLO  (see 
§  231.5(g)). 

(h)  In-store  banking.  In-store  banking 
services  may  be  provided  in  accordance 
with  §  231.5(h)  except  that: 

(1)  Credit  unions  interested  in 
submitting  proposals  to  provide 
requested  in-store  banking  services  shall 
provide  a  statement  from  the  National 
Credit  Union  Administration  (NCUA) 
certifying  the  credit  imion's  authority  to 
offer  the  requested  financial  services  to 
the  commissary,  the  Military  Exchange 
Services,  or  other  on-base  facilities. 

(2)  Space  granted  to  a  credit  union 
selected  to  provide  in-store  banking 
services  should  be  issued  through  a  no 
cost  license  in  accordance  with  the 
Federal  Credit  Union  Act  (12  U.S.C 
1751). 

}23U    Procedure*— overseas  cradK 
unions. 

(a)  General  policy.  (1)  Credit  imion 
services  to  authorized  persons  and 
organizations  may  be  provided  by 
domestic  on-base  credit  unions 
operating  imder  a  geographic  field  of 
membership  (franchise).  The  Foreign 
Geographic  Field  of  Membership 
(Franchise)  Assignment  listing  is 
included  at  Appendix  D  to  this  part. 

(2)  The  extension  of  credit.union 
service  overseas  is  encouraged 
consistent  with  the  principles 
prescribed  for  domestic  credit  unions 
and  with  applicable  status  of  forces 


agreements  or  other  intergovernmental 
agreements,  or  host-country  law.  Where 
permitted  by  the  applicable  status  of 
forces  agreement  or  other 
intergovernmental  agreements,  or  host- 
country  law,  the  ultimate  decision  to 
provide  services  overseas  rests  with  the 
credit  union  itself. 

(3)  Where  permitted  by  the  status  of 
forces  agreements  or  other 
intergovernmental  agreements,  or  host- 
coimtry  law,  only  Federal  credit  unions 
or  federally  insured  state  chartered 
credit  unions  may  operate  on  overseas 
DoD  installations. 

(b)  Establishment.  (1)  Commanders 
shaU  notify  the  Secretary  of  the  Military 
Department  concerned  (or  designee), 
through  command  chaimels,  when 
overseas  credit  union  services  are 
needed.  Such  requests  shall  include: 

(i)  FiUl  information  about  available 
space  and  logistical  support. 

(ii)  The  name  and  location  of  the 
nearest  credit  union  facility  or  branch. 

(iii)  The  distance  between  the 
installation  and  the  nearest  credit  imion 
facility  or  branch. 

(iv)  The  availability  of  any  official  or 
public  transportation. 

(v)  The  number  of  DoD  personnel  in 
duty  assignments  that  confine  them  to 
the  installation  or  who  cannot  obtain 
transportation  (such  as  hospital 
patients). 

(vi)  In  countries  not  presenUy  served, 
a  statement  concurred  in  by  the 
Combatant  Command  that  the 
requirement  has  been  coordinated  with 
the  U.S.  Chief  of  Diplomatic  Mission  or 
U.S.  Embassy.  The  statement  shall 
include  that  the  host  coimtry  will 
permit  the  operations,  with  any 
conditions  imposed  by  the  host  coimtry 
identffied. 

(2)  Subsequent  to  approval  of  the 
request  from  the  installation  or 
community  commander  to  establish  an 
overseas  credit  union  facility,  the 
Secretary  of  the  Military  Department 
concerned  (or  designee)  shall  solicit 
proposals  for  the  provision  of  full  credit 
union  services  as  follows: 

(i)  Where  there  is  a  DoD  designated 
geographic  field  of  membership 
(firanchise)  with  a  specific  field  of  t 

membership,  the  Secretary  of  the 
Military  Department  (or  designee)  shall 
direct  the  installation  or  community 
commander  to  contact  the  servicing 
defense  credit  union  and  request  that  a 
branch  or  facility  be  established.  The 
basic  decision  concerning  such 
extensions  of  service  rests  with  the 
servicing  credit  union. 

(ii)  Where  there  is  no  DoD  designated 
geographic  field  of  membership 
(franchise),  the  Secretary  of  the  Military 
Department  (or  designee)  shall: 


(A)  Coordinate  requests,  through  the 
DFAS,  to  obtain  a  geographic  field  of 
mranbership  (frandiise).  A  geographic 
field  of  membership  (franchise)  is  the 
authorization  granted  to  a  credit  union 
by  the  Office  of  the  Under-Secretary  of 
Defense  (Comptroller)  to  provide 
financial  services  in  a  specific 
geographic  region  located  outside  the 
United  States  and  its  territories. 

(B)  Solicit  proposals  from  credit 
imions  currenUy  operating  on  DoD 
installations. 

(C)  Review  proposals  of  interested 
credit  unions. 

(D)  Coordinate  with  field  commands, 
as  needed. 

(E)  Recommend  selection  to  National 
Credit  Union  Administration  (NCUA)  or 
appropriate  state  regiUatory  agency  with 
a  copy  to  the  DFAS  and  the  OUSD(C), 
requesting  that  the  appropriate  field  of 
membership  adjustment  be  made.  Such 
a  recommendation  shall  identify  the 
primary  installations  on  which  the 
credit  union  would  operate  and,  if 
applicable,  the  contiguous  geographic 
boundaries  for  future  facilities  and 
branches. 

(3)  Where  there  is  an  existing  field  of 
membership,  the  Secretary  of  the 
Military  Department  concerned  (or 
designee)  shall  take  the  following 
actions: 

(i)  If  a  credit  imion  on  an  installation 
terminates  operation,  afford  any  other 
credit  union  having  a  geographic  field  of 
membership  (frandbise)  wittdn  that 
coimtry  an  opportunity  to  assume  the 
franchise  being  vacated.  If  all  such 
institutions  decline,  the  geographic  field 
of  membership  (frenchise)  shall  be 
offered  to  the  federally  insured  defense 
credit  union  community,  ff,  as  a  result 
of  a  credit  imion  decision  to  decline 
service  to  an  installation  or  a 
termination  action,  another  credit  union 
is  assigned  the  former  geographic  field 
of  membership  (firanchise)  or  portion 
thereof,  the  NCUA  or  the  applicable 
state  regulatory  agency  shall  be  notified 
and  requested  to  make  appropriate  field 
of  membership  adjustments. 

(ii)  When  odier  credit  union(s)  having 
a  geographic  field  of  membership 
(franchise)  within  a  country  decline  the 
opportunity,  or  there  is  no  other  credit 
union  having  a  franchise  within  that 
coimtry,  the  provisions  jpf  paragraph 
(b)(2)(ii)  of  this  section  apply. 

(4)  No  commitment  may  be  made  to 
a  credit  union  regarding  its  proposal 
until  the  appropriate  regulatory  agency 
has  announced  a  selection. 

(c)  Logistical  support.  Installation  or 
community  conunanders  will  provide 
logistical  credit  union  support.  Such 
support  normally  shall  include: 
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I ' )  Adequate  office  space,  including 
steial  bars;  grillwork;  security  doors;  a 
va^t,  safes  or  both;  security  alarm 
sy^1|ems  and  camera  surveillance 
eq^pment  (where  deemed  necessary) 
that  meet  dociunented  requirements  of 
the  contractor's  insurance  carrier; 
CO]  iBtruction  of  counters,  teller  cages, 
an  l^customer  and  work  areas;  necessary 
modifications  and  alterations  to  existing 
buildings;  and  construction  of  a  new 
pr*inises,  if  necessary.  The  size  and 
a^ngement  of  space  should  permit 
embient  operations.  The  credit  union 
shul  pay  for  all  improvements  to  the 
sp^  given.  Space  assigned  may  not 
ex^bed  that  prescribed  in  DoD  4270.1- 
M.  1 

(2)  DoD  housing  on  a  rental  basis  to 
keV[  credit  imion  personnel  imable  to 
suitable,  reasonably  priced  housing 
le  vicinity  of  the  DoD  installation, 
mailable. 

I)  Utilities  (i.e.,  electricity,  gas,  water 
]  sewage),  heating,  intrastation 
telj^hone  service,  and  custodial  and 
jamtorial  services  to  include  garbage 
disposal  and  outdoor  maintenance  (such 
as  jgrass  cutting  and  snow  removal). 

ft)  Defense  Svritched  Network  (DSN) 
vfAte  and  data  communication  to 
include  internet  access, 
(f )  U.S.  Military  Postal  Service 
jort  xmder  DoD  Directive  4525.6 
9rence  (q)).  Use  of  free  intra-theater 
|very  system  (IDS)  is  authorized  for 
jutine  mail  sent  and  received 
treen  Army  Post  Offices  (APOs)  and 
Fl^t  Post  Offices  (FPOs)  within  a 
th0iter. 

{$)  Travel.  Travel  by  credit  imion 
of&ials  must  be  at  no  expense  to  the 
U.S.  Government.  Overseas 
CO  [tunanders  may  issue  invitational 
tn  tel  orders  for  official  on-base  visits 
byi  credit  union  officials  at  no  cost  to  the 
Government. 
^)  Operations.  (1)  An  overseas  credit 
sn  shall  confine  its  field  of 
m^inbership  to  individuals  or 
ormnizations  eligible  by  law  er 
regulation  to  receive  services  and 
benefits  from  the  installation.  Services 
shjejll  not  be  provided  to  those  personnel 
preluded  such  services  by  applicable 
status  of  forces  agreements,  other 
intergovernmental  agreements,  or  host- 
counby  law. 

[t]  Ine  Department  assigns  overseas 
credit  unions  a  prescribed  geographic 
fi^ln  of  membership  (franchise). 
However,  any  credit  imion  may 

itinue  to  serve  its  members  stationed 
seas  by  mail  or 
::ommiuiications. 
{(^)  A  credit  union  proposing  any  new 
sejrVice  not  authorized  by  the  operating 
ag^ment  must  coordinate  the 
establishment  of  the  new  service 


through  the  cognizant  Component 
conunand  to  the  Combatant  Command. 
The  new  service  can  be  offered  only 
after  the  appropriate  command's 
approval  and  coordination  with  the  U.S. 
Chief  of  Diplomatic  Mission  or  U.S. 
Embassy  to  ensure  that  the  service  does 
not  conflict  with  the  status  of  forces 
agreements,  other  intergovernmental 
agreements,  or  host-country  law. 

(4)  Credit  imions  that  operate  full 
service  branches  shall  have  U.S. 
currency  and  coin  available  for  member 
transactions.  In  areas  served  by  currency 
custody  accounts,  transactional  U.  S. 
currency  and  coins  shall  be  made 
available  from  the  servicing  M6F  with 
no  direct  or  analysis  charge  to  the  credit 
imion,  provided  settlement  is  made  via 
the  local  MBF  account  or  equivalent 
arrangements  are  made  with  the  MBF. 

(5)  In  countries  served  by  MBFs 
operated  under  contract,  credit  unions 
shall  purchase  foreign  currency  only 
from  the  servicing  MBF. 

(i)  The  bulk  rate  purchase  price  shall 
apply  to  currency  used  by  the  credit 
union  to  make  payments  to  vendors  or 
to  make  payroll  payments. 

(ii)  Credit  unions  that  desire  and  are 
authorized  to  provide  accommodation 
exchange  services  to  its  members  shall 
acquire  foreign  ciurency  frt>m  the 
servicing  MBF  at  the  MBF 
accommodation  rate  and  sell  it  at  a  rate 
of  exchange  no  more  favorable  than  that 
available  to  customers  of  the  MBF. 

(6)  The  NCUA  may  review  operations 
of  overseas  credit  union  offices  either 
when  it  examines  the  main  credit  imion 
or  at  other  times  of  its  choosing.  For 
federally  insured,  state  chartered  credit 
unions,  the  applicable  state  regulatory 
agency  also  may  examine  credit  unions 
operations. 

§231.9    DeflnitkMW. 

-Automated  teller  machine  (ATM).  An 
electronic  machine  that  dispenses  cash, 
and  may  perform  such  other  functions 
as  funds  transfers  among  a  customer's 
various  accoimts  and  acceptance  of 
deposits.  Equipment  generally  is 
activated  by  a  plastic  card  in 
combination  with  a  personal 
identification  nxunber  (PIN).  Typically, 
when  the  cardholder's  accoimt  is  with 
a  financial  institution  other  than  that 
operating  the  ATM,  its  use  results  in  the 
assessment  of  a  fee  bom  the  ATM 
network  (Armed  Forces  Financial 
Network  (AFFN),  Cirrus,  PLUS) 
handling  the  transaction.  Shared  access, 
which  is  predicated  on  a  formal 
agreement  between  financial 
institutions,  refers  to  ATMs  that  may  be 
used  by  cardholders  of  more  than  one 
financial  institution  without  being 
assessed  a  network  fee. 


Banking  institution.  An  entity 
chartered  by  a  state  or  the  federal 
government  to  provide  financial 
services. 

Banking  office.  A  branch  bank,  or 
independent  bank  operated  by  a 
banking  institution  on  a  domestic  DoD 
installation  or  by  a  foreign  banking 
institution  on  an  overseas  DoD 
installation. 

Bmncb  bank.  A  separate  unit 
chartered  to  operate  at  an  on-base 
location  geographically  remote  from  its 
parent  banking  institution. 

Credit  union.  A  cooperative  nonprofit 
association,  incorporated  under  the 
Federal  Credit  Union  Act,  12  U.S.C. 
1751  et  seq.,  or  similar  state  statute,  for 
the  purposes  of  encouraging  thrift 
among  its  members  and  creating  a 
source  of  credit  at  a  fair  and  reasonable 
rate  of  interest. 

Credit  union  facility.  A  facility 
employing  a  communications  system 
with  the  parent  credit  union  to  conduct 
business  at  remote  locations  where  a 
full-service  credit  union  or  credit  union 
branch  is  impractical.  Credit  union 
facilities  need  not  provide  cash 
transaction  services  but  must  disburse 
loans  and  shares  by  check  or  draft  and 
provide  competent  financial  coimseling 
during  normal  working  hours. 

De^nse  credit  union.  A  state  or 
federally  insured  credit  union  with  a 
field  of  membership  composed 
primarily  of  DoD  personnel. 

Discrimination.  Any  differential 
treatment  in  provision  of  services, 
including  loan  service's,  by  a  financial 
institution  to  DoD  personnel  and  their 
dependents  on  the  basis  of  race,  color, 
religion,  national  origin,  sex,  marital 
status,  age,  rank,  or  grade.  However,  if 
uniformly  applied,  the  amount  of  credit 
extended  may  be  directly  based  on  an 
applicant's  total  income. 

LhD  Component.  For  the  piuposes  of 
this  part,  DoD  Components  include  the 
Office  of  the  Secretary  of  Defense,  the 
Military  Departments,  the  Joint  Chiefs  of 
Staff,  the  Joint  Staff  and  the  supporting 
Joint  Agencies,  the  Combatant 
Commands,  the  Inspector  General  of  the 
Department  of  Defense,  the  Uniformed 
Services  University  of  the  Health 
Sciences,  the  Defense  Agencies,  the  DoD 
Field  Activities,  and  all 
nonappropriated  fund  instrumentalities 
including  tbe  Military  Exchange 
Services,  and  Morale,  Welfare  and 
Recreation  activities. 

DoD  Personnel.  All  military 
personnel;  DoD  civil  service  employees; 
other  civilian  employees,  including 
special  government  employees  of  all       * 
offices.  Agencies,  and  Depaitments 
performing  functions  on  a  DoD 
installation  (including  nonappropriated 
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fimd  instrumentalities);  and  their 
dependents.  On  domestic  DoD 
installations,  retired  U.S.  military 
personnel  and  their  dependents  are 
included. 

Domestic  DoD  installation.  For  the 
purposes  of  this  part,  a  military 
installation  located  within  a  state  of  the 
United  States,  the  District  of  Columbia, 
Guam  or  the  Commonwealth  of  Puerto 
Rico. 

Fair  Market  Rental.  A  reasonable 
charge  for  on-base  land,  buildings,  or 
building  space.  Rental  is  determined  by 
a  government  appraisal  based  on 
comparable  properties  in  the  local 
civilian  economy.  However,  the 
appraiser  will  consider  that  on-base 
property  may  not  always  be  comparable 
to  similar  property  in  the  local 
commercial  geographic  area.  Examples 
of  circumstances  that  may  affect  fair 
market  rental  include  limitations  of 
usage  and  access  to  the  financial 
institution  by  persons  other  than  those 
on  the  installation,  proximity  to  the 
community  center  or  installation 
business  district,  and  the  government's 
right  to  tenninate  the  lease  or  take  title 
to  improvements  constructed  at  the 
financial  institution's  expense. 

Field  of  membership.  A  group  of 
people  entitled  to  credit  imion 
membership  becatise  of  a  common  bond 
of  occupation,  association,  employment, 
or  residence  within  a  well-defined 
neighborhood,  community  or  rural 
district.  A  field  of  membership  is 
defined  in  the  credit  union's  charter  by 
the  appropriate  regulatory  agency. 

Financial  institution,  lliis  term 
encompasses  any  banking  institution, 
credit  union,  and  subordinate  office  or 
fodlity,  each  as  separately  defined  in 
this  section. 

Financial  services.  Those  services 
commonly  associated  with  financial 
institutions  in  the  United  States,  such  as 
electronic  banking  (e.g.,  ATMs  and 
personal  computing  banking),  in-store 
banking,  cheddng,  share  and  savings 
accounts,  funds  transfers,  sales  of 
official  checks,  money  orders,  and 
travelers  checks,  loan  services,  safe 
deposit  boxes,  trust  services,  sale  and 
redemption  of  U.S.  Savings  Bonds,  and 
acceptance  of  utility  payments  and  any 
other  services  provided  by  financial 
institutions. 

Foreign  banking  institution.  A  bank 
located  outside  the  United  States 
chartered  by  the  country  in  which  it  is 
domiciled. 

Full  service  credit  union.  A  credit 
union  that  provides  full-time  counter 
transaction  services,  to  include  cash 
operations,  and  is  staffed  during  normal 
working  hours  by  a  loan  officer,  a 
person  authorized  to  sign  checks,  and  a 


qualified  financial  coimselor.  In 
overseas  areas,  "full  service"  includes 
cash  operations  where  not  prevented  by: 

(a)  Status  of  forces  agreements,  other 
intergovernmental  agreements,  or  host- 
coimtry  law. 

(b)  Physical  security  requirements 
that  cannot  be  resolved  by  the  credit 
union  or  local  command. 

Geographic  field  of  membership 
(franchise).  Authorization  granted  to  a 
credit  union  by  the  Office  of  the  Under 
Secretary  of  Defense  (Comptroller)  to 
provide  financial  services  in  a  specific 
geographic  region  located  outside  the 
United  States  and  its  territories. 

Independent  bank.  A  bank 
specifically  chartered  to  operate  on  a 
DoD  installation  or  DoD  installations 
whose  directors  and  officers  usually 
rnme  from  the  local  business  and 
profisssional  commimity.  Such 
opeAtions  are  thus  differentiated  bom 
county-wide  or  state-wide  branch    ' 
systems  consisting  of  a  head  office  and 
one  or  more  geographically  separate 
branch  offices. 

In-store  banking.  An  expansion  of 
financial  services  provided  by  an  cm- 
base  financial  institution  within  the 
premises  of  the  commissary,  exchange, 
and/or  other  on  base  retail  focility. 

Malpractice.  Any  unreasonable  lack  of 
skill  or  fidelity  in  fiduciary  duties  or  the 
intentional  vioIatidU  of  an  applicable 
law  or  regulation  or  both  that  governs 
the  operations  of  the  financial 
institution.  A  violation  shall  be 
considered  intentional  if  the  responsible 
officials  know  that  the  applicable  action 
or  inaction  violated  a  law  or  regulation. 

Military  banking  facility  (MBF).  A 
banking  office  located  on  a  DoD 
installation  and  operated  by  a  financial 
institution  that  the  Department  of  the 
Tieasury  has  specifically  authorized, 
under  its  designation  as  a  "Depository 
and  Financial  Agent  of  the  U.S. 
Government,"  to  provide  certain 
banking  services  at  the  installation. 

National  bank.  An  association 
approved  and  chartered  by  the 
ComptroUer  of  the  Currency  to  operate 
a  banking  business. 

On-base.  Refers  to  physical  presence 
on  a  domestic  or  overseas  DoD 
installation. 

Operating  agreement.  A  mutual 
agreement  between  the  installation 
commander  and  the  on-base  financial 
institution  to  document  their 
relationships. 

Overseas  DoD  installation.  A  military 
installation  (or  community)  located 
outside  the  states  of  the  United  States, 
the  District  of  Columbia,  Guam  or  the 
Commonwealth  of  Puerto  R>co. 

Part-time  MBF.  A  MBF  that  operates 
fewer  than  5  days  a  week  exclusive  of 


additional  payday  service.  When  only 
payday  service  is  provided,  the  MBF 
may  be  termed  a  "payday  service 
facility." 

Regulatory  agency.  Includes  the  Office 
of  the  Comptroller  of  the  Currency, 
Department  of  the  Treasury;  the  Federal 
Deposit  Insurance  Corporation;  the 
Board  of  Governors  of  the  Federal 
Reserve  System;  the  respective  Federal 
Reserve  District  Banks;  the  National 
Credit  Union  Administration;  the 
various  state  agencies  and  commissions 
that  oversee  financial  institutions;  and, 
for  military  banking  facilities  (MBFs), 
the  Fiscal  Assistant  Secretary  of  the 
Treasury  (or  designee). 

State  bank.  An  institution  organized 
and  chartered  under  the  laws  of  one  of 
the  states  of  the  United  States  to  operate 
a  banking  business  within  that  state. 

Surcharge.  A  fee  typically  assessed  on 
nonaccountholders  to  access  an  ATM. 
In  accoi'dance  with  Federal  Reserve 
Board  Regidation  E,  such  a  fee  must  be 
disclosed  at  the  ATM  either  through  a 
sign  or  screen  disclosure.  For  the 
purposes  of  this  chapter,  surcharges  are 
limited  to  ATMs. 

Subpart  B-OoD  Dkactlva  1000.11 

}231.10    nnandalifwtttiitlonsonOoO 
installatiofw. 

(a)  Purpose.  This  subpart: 

(1)  Updates  policies  and 
responsibilities  for  financial  institutions 
that  serve  Department  of  Defense  (DoD) 
personnel  on  DoD  installations 
worldwide.  Associated  procedures  are 
contained  in  DoD  7000. 14-R. 

(2)  Ensures  that  arrangements  for  the 
provision  of  services  by  financial 
institutions  are  consistent  among  the 
DoD  Components,  and  that  financial 
institutions  operating  on  DoD 
installations  provide,  and  are  provided, 
support  consistent  with  the  policies 
stated  in  this  subpart. 

(b)  Applicability.  This  subpart  applies 
to  the  Office  of  the  Secretary  of  Defense, 
the  Military  Departments,  the  Joint 
Chiefs  of  Staff,  the  Joint  Staff  and  the 
supporting  Joint  Agencies,  the 
Combatant  Commands,  the  Inspector 
Genial  of  the  Department  of  Efefense, 
the  Uniformed  Services  University  of 
the  Health  Sciences,  the  Defense 
Agencies,  the  DoD  Field  Activities,  and 
all  nonappropriated  fund 
instnunentalities  including  the  Militaiy 
Exchange  Services  and  morale,  welfare 
and  recreation  (MWR)  activities. 

(c)  Definitions.  Terms  used  in  this 
subpart  are  set  forth  in  Volume  5  of  DoD 
7000. 14-R. 

(d)  Policy.  (1)  The  following  pertains 
to  financial  institutions  on  domestic 
DoD  installations: 
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Except  where  they  already  may 
as  of  July  1, 1999,  no  more  than 
banking  institution  and  one  credit 
On  shall  be  pennitted  to  operate  on 
a  d^D  installation. 

(^)  Upon  the  request  of  an  installation 
co^iimander  and  with  the  approval  of 
th^  iSecretary  of  the  Military  Department 
concerned  (or  designee),  duly  chartered 
finjoncial  institutions  may  be  authorized 
to^rovide  financial  services  on  DoD 
inslpdlations  to  enhance  the  morale  and 
weAEare  of  DoD  personnel  and  facilitate 
thd  administration  of  public  and  quasi- 
public  monies.  Arrangement  for  the 
prtbirision  of  such  services  shall  be  in 
-  irdance  with  this  subpart  and 
:ed  issuances. 
)  Financial  institutions,  or 
ches  thereof,  shall  be  established  on 
installations  only  after  approval  by 
ecretary  of  the  Military  Department 
lemed  (or  designee)  and  the 
opriate  regulatory  agency. 
|A)  Only  banking  institutions  insiired 
by^e  Federal  Deposit  Insiuance 
^  oration  (FDIC)  and  credit  unions 
ired  by  the  National  Credit  Union 
Insurance  Fund  (NCUSIF)  shall 
ite  on  DoD  installations.  These 

al  institutions  may  be  either  state 
erally  chartered.  Foreign  banking 
itutions  operating  on  overseas  DoD 
"ations  and  chartered  to  provide 
fii^ncial  services  in  that  country  are 
exdspted  from  this  requirement. 

IB)  Military  banking  facilities  (MBFs) 
shpll  be  established  on  DoD  installations 
oniiy  when  a  demonstrated  and  justified 
nead  cannot  be  met  through  other 
ml4ns.  Normally,  MBFs  shall  be 
ai^horized  only  at  overseas  locations. 
Tl^ey  may  be  considered  for  use  at 
dcj^iestic  DoD  installations  only  when 
Dbp  Components  have  been  imable  to 
obtein,  through  normal  means,  financial 
services  from  a  state  or  federally 
chartered  financial  institution 
aixpoi^zed  to  operate  in  that  state.  In 
tiiQes  of  mobilization,  it  may  become 
nejoessary  to  designate  additional  MBFs 
as  4n  emergency  measiue.  The  Director, 
Df  nnse  Finance  and  Accounting 
Service  PFAS)  may  recommend  the 
deeiignation  of  banking  facilities  to  the 
Department  of  the  Treasury  under 
pr  ^visions  of  12  U.S.C.  265. 

[C)  Retail  banking  operations  shall  not 
be  performed  by  any  DoD  Component. 
Sc  ficitations  for  sudi  services  shall  be 
issved,  or  proposals  accepted,  only  in 
ac|aordance  with  the  policies  identified 
this  subpart.  DoD  Components  shall 


m 


rely  on  commercially  available  sources 
in  <  iccordance  with  DoD  Directive 
41(0.15." 


See  footnote  1  to  §231. 1(a). 


(D)  Retail  fees  and  services  for 
products  (to  include  related  minimum 
balance  requirements  for  noninterest 
checking,  Negotiable  Order  of 
Withdrawal  (NOW)  and  savings 
accounts)  offered  by  financial 
institutions  operating  on  domestic 
installations  and  domestic  credit  unions 
operatii^  on  DoD  installations  overseas 
shall  not  exceed  110  percent  of  the 
industry-wide  averages  for  banks  in  the 
"Annual  Report  to  Congress  on  Retail 
Fees  and  Services  of  Depository 
Institutions,"  published  by  the  Board  of 
Governors  of  me  Federal  Reserve 
System. 

(iv)  Installation  commanders  shall  not 
seek  the  provision  of  financial  services 
from  any  entity  other  than  the  on-base 
banking  office  or  credit  imion.  The 
Director,  DFAS,  with  the  concurrence  of 
the  Under  Secretary  of  Defense 
Comptroller  (USD(C)),  may  approve 
exceptions  to  this  policy.  Such  requests 
for  exception  shall  be  proposed  through 
the  Secretary  of  the  Military  Department 
concerned  (or  designee). 

(v)  Financial  institutions  authorized 
to  locate  on  DoD  installations  shall  be 
provided  logistic  support  as  set  forth  in 
Volume  5  of  DoD  7000.14-R. 

(vi)  Military  disbursing  offices, 
nonappropriated  fund  instnunentalities 
including  MWR  activities,  the  Military 
Exchange  Services  and  other  DoD 
Component  activities  requiring  financial 
services  shall  use  on-base  financial 
institutions  to  the  maximum  extent 
feasible  and  consistent  with  soimd 
management  practice. 

(vii)  The  Department  encourages  the 
delivery  of  retail  financial  services  on 
DoD  installations  via  nationally 
networked  automated  teller  machines 
(ATMs).  ATMs  are  considered 
electronic  banking  services  and,  as  such, 
shall  be  provided  only  by  duly 
chartered  financial  institutions. 

(A)  Notwithstanding  the  provisions 
contained  in  paragraph  (d)(l)(iii}(D)  of 
this  section,  on-base  ATM  service 
offered  by  financial  institutions 
operating  on  domestic  installations  and 
domestic  credit  unions  operating  on 
DoD  installations  overseas  shall  be 
provided  without  surcharge. 

(B)  Proposals  by  the  installation 
commander  to  install  ATMs  from  other 
than  on-base  financial  institutions  shall 
comply  with  the  provisions  of 
paragraph  (d)(l)(iv)  of  this  section  and 
will  be  considered  only  when  ATM 
service  is  unavailable  or  existing  service 
is  inadequate  and  the  on-base  financial 
institution(s)  either  declines  to  provide 
the  service,  fails  to  improve  the  existing 
service  so  that  it  is  adequate  or  does  not 
formally  respond  to  the  request  within 
30  days  of  the  date  of  the  request. 


(viii)  Expansion  of  financial  services 
(to  include  in-store  banking)  provided 
by  on-base  financial  institutions  must  be 
approved  by  the  installation 
commander.  Such  requests  for 
expansion  of  services  should  be 
coordinated  with  the  installation  bank/ 
credit  imion  liaison  officer  prior  to  the 
commander's  consideration.  Approved 
expansion  of  services  will  be 
dociunented  as  an  amendment  to  the 
existing  operating  agreement  between 
the  installation  commander  and  the  on- 
base  financial  institution.  The 
amendment  to  the  operating  agreement 
and  any  required  lease  (to  include  a 
change  to  an  existing  lease)  shall  be  in 
place  prior  to  the  initiation  of  new 
financial  services  or  offices. 

(ix)  The  installation  commander  shall 
ensure,  to  the  maximum  extent  feasible, 
that  all  financial  institutions  operating 
on  his  or  her  installation  are  given  the 
opportunity  to  participate  in  pilot 
programs  to  demonstrate  new  financial- 
related  technology  (e.g. ,  smart  cards)  or 
establish  new  business  lines  (e.g.,  in- 
store  banking)  where  a  determination 
has  been  made  by  the  installation 
commander  that  the  offering  of  such 
services  is  warranted. 

(x)  Requests  for  termination  of 
financial  services  must  be  approved  by 
the  installation  commander, 
substantiated  by  sufficient  evidence  and 
forwarded  to  the  Secretary  of  the 
Military  Department  concerned  (or 
designee).  The  Secreta'7  of  the  Military 
Department  (or  designee)  shall 
coordinate  such  requests  with  the  Under 
Secretary  of  Defense  (Comptroller), 
through  the  Director,  DFAS,  before 
notification  to  the  appropriate 
regulatory  agency. 

12)  The  foUowuig  pertains  to  financial 
insti'utions  on  overseas  DoD 
installations: 

(i)  The  extension  of  services  by  MBFs 
and  credit  imions  overseas  shall  be 
consistent  with  the  policies  stated  in 
this  subpart  and  with  the  pertinent 
status  of  forces  agreement,  other 
intergovenunental  agreement,  or  host- 
coimtry  law. 

(ii)  The  policies  governing  the 
operation  of  financial  institutions  on 
domestic  DoD  installations  identified  in 
paragraph  (d)(1)  of  this  section  shall 
apply  to  financial  institutions  operating 
overseas. 

(iii)  Financial  services  at  overseas 
DoD  installations  may  be  provided  by: 

(A)  Domestic  on-base  credit  imions 
operating  overseas  under  a  geographic 
franchise  and,  where  applicable,  as 
authorized  by  the  pertinent  status  of 
forces  agreement,  other 
intergovernmental  agreement,  or  host- 
coimtry  law. 
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(B)  MBFs  operated  under  and 
authorized  by  the  pertinent  status  of 
forces  agreement,  other 
intergovernmental  agreement,  or  host- 
cxiuntrv  law. 

(C)  Domestic  and  foreign  banks 
located  on  overseas  DoD  installations 
that  are: 

[1)  Chartered  to  provide  financial 
services  in  that  country,  and 

(2)  A  party  to  a  formal  operating 
agreement  with  the  installation 
commandm'  to  provide  such  services, 
and 

{3)  Identified,  where  applicable,  in  the 
status  of  forces  agreements,  other 
intecgovemmenUl  agreements,  or  host- 
country  law. 

(iv)  Financial  institutions  authorized 
to  locate  on  DoD  installations  shall  be 
provided  logistical  support  as  set  forth 
in  the  Volume  S  of  DoD  7000.14-^ 

(v)  In  countries  served  by  MBFs 
operated  under  contract, 
nonappropriated  fund  instrumentalities 
and  on-base  credit  unions  that  desire 
and  are  authorized  to  provide 
accommodation  exchuige  services  shall 
acquire  foreign  currency  from  the  MBF 
at  the  MBF  accommodation  rate;  and 
shall  sell  such  foreign  currency  at  a  rate 
of  exchange  that  is  no  more  favorable  to 
the  customer  than  that  available  from 
the  MBF. 

(vi)  Additional  guidance  pertaining  to 
-financial  services  overseas  is  set  forth  in 
Volume  5  of  DoD  7000.14-R. 

(e)  Responsibilities.  (1)  llie  Under 
Secretary  of  Defense  (Comptroller) 
(USD(C))  shall  develop  and  monitor 
policies  governing  establishment, 
operation,  and  termination  of  financial 
institutions  on  DoD  installations  and 
take  final  action  on  requests  for 
exceptions  to  this  subpart. 

(2)  The  Under  Secn^ary  of  Defense 
(Acquisition  and  Technology) 
(USEKA&T))  shall  develop  and  monitor 
policies  and  procedures  governing 
logistical  support  furnished  to  financial 
institutions  on  DoD  installations, 
including  the  use  of  DoD  real  property 
and  equipment. 

(3)  The  Under  Secretary  of  Defense 
(Personnel  and  Readiness)*  (USD(P&R)) 
shall  advise  the  USD(C)  on  all  aspects 
of  on-base  financial  institution  services 
that  affect  the  morale  and  welfare  of 
DoD  personnel. 

(4)  DoD  Component  responsibilities 
pertaining  to  tlds  Directive  are  set  forth 
in  Volume  5  of  DoD  7000.14-R. 

Subpart  C-GuiMinM  for  Application 
of  tha  Privaqf  Act  to  RnancM 
InatHutlon  Oparatkma 

1231.11    QuMellnM. 

(a)  The  following  guidelines  govern 
the  application  of  DoD  Directive 


5400.11  to  those  financial  institutions 
that  operate  under  this  subpart: 

(1)  Financial  institutions  and  their 
branches  and  facilities  operating  on  DoD 
military  installations  do  not  fall  within 
the  purview  of  5  U.S.C.  552  et  seq. 

(i)  These  financial  institutions  do  not 
fit  the  defijiition  of  "agency"  to  which 
the  Privacy  Act  applies,  that  is,  any 
executive  department.  Military 
Department,  government  corporation, 
government-controlled  corporation,  or 
other  establishment  in  the  executive 
branch  of  the  government  (including  the 
Executive  Office  of  the  President),  or  an 
independent  regulatory  agency  (5  U.S.C. 
552(e)  and  552a(a)(l)). 

(ii)  These  financial  institutions  are  not 
"government  contractors"  within  the 
meaning  of  5  U.S.C.  552a(o),  as  they  do 
not  operate  a  system  of  records  on 
behalf  of  an  agency  to  accomplish  an 
agency  function.  According  to  the  Office 
of  Muiagement  and  Budget  Privacy  Act 
Gmdelines,  the  provision  relating  to 
government  contractors  applies  only  to 
systems  of  records  actually  taking  the 
place  of  a  Federal  system  which,  but  for 
the  contract,  would  have  been 
performed  by  an  agency  and  covered  by 
the  Privacy  Act.  Clearly,  the  subject 
institutions  do  not  meet  these  criteria. 

(iii)  Since  the  Act  does  not  apply  to 
them,  these  financial  institutions  are  not 
required  to  comply  with  5  U.S.C. 
552a(e)(3)  in  obtaining  and  making  use 
of  personal  information  in  their 
relationships  with  personnel  authorized 
to  use  such  institutions.  Thus,  these 
institutions  are  not  required  to  inform 
individuals  from  whom  information  is 
requested  of  the  authority  for  its 
solicitation,  the  principal  purpose  for 
which  it  is  intended  to  be  used,  the 
routine  uses  that  may  be  made  of  it.  or 
the  effects  of  not  providing  the 
information.  There  also  is  no 
requirement  to  post  information  of  this 
nature  within  on-base  banking  and 
credit  union  offices. 

(2)  The  financial  institutions 
concerned  hold  the  same  position  and 
relationship  to  their  account  holdr's, 
members,  and  to  the  government  as  they 
did  before  enactment  of  0MB  Circular 
A-130.  Within  their  usual  business 
relationships,  they  still  are  responsible 
for  safeguarding  the  information 
provided  by  their  account  holders  or 
members  and  for  obtaining  only  such 
information  as  is  reasonable  and 
necessary  to  conduct  business.  This 
includes  credit  information  and  proper 
identification,  which  may  include  social 
security  number,  as  a  precondition  for 
the  cashing  of  checks. 

(3)(i)  Financial  institutions  may 
incorporate  the  following  conditions  of 
disclosure  of  personal  identification  in 


all  contracts,  including  loan  agreements, 
account  signature  cards,  certificates  of 
deposit  agreements,  and  any  other 
agreements  signed  by  their  account 
holders  or  members: 

I  hereby  authorize  the  Department  of 
Defense  and  its  various  Components  to  verify 
my  social  security  number  or  other  identifier 
and  disclose  my  home  address  to  authorized 
(name  of  financial  institution)  officials  so 
that  they  may  contact  me  in  connection  with 
my  business  with  (name  of  financial 
institution).  All  information  furnished  will 
be  used  solely  in  connection  vn\h  my 
financial  relationship  with  (name  of  financial 
institution). 

(ii)  When  the  financial  institution 
presents  such  signed  authorizations,  the 
receiving  military  command  or 
instaUation  shall  provide  the 
appropriate  information. 

(4)  Even  though  an  agreement 
described  in  paragraph  (a)(3)  of  this 
section  has  not  been  obtained,  the 
Department  of  Defense  may  provide 
these  financial  institutions  with  salary 
information  and,  when  pertinent,  the 
length  or  type  of  civilian  or  military 
appointment,  consistent  with  DoD 
Directives  5400.11  and  5400.7.  Some 
examples  of  personal  information 
pertaining  to  DoD  personnel  that 
normally  can  be  released  without 
creating  an  unwarranted  invasion  of 
personal  privacy  are  name,  rank,  date  of 
rank,  salary,  present  and  past  duty 
assignments,  future  assignments  that 
have  been  fijialized.  office  phone 
number,  source  of  commission,  and 
promotion  sequence  niunber. 

(5)  When  DoD  personnel  with 
financial  obligations  are  reassigned  and 
foil  to  inform  the  financial  institution  of 
their  whereabouts,  they  shoidd  be 
located  by  contacting  the  individual's 
last  known  commander  or  supervisor  at 
the  official  position  or  duty  station 
within  that  particular  DoD  Component. 
That  commander  or  supervisor  either 
shall  furnish  the  individual's  new 
official  duty  location  address  to  the 
financial  institution,  or  shall  forward, 
through  official  channels,  any 
correspondence  received  pertaining 
thereto  to  the  individual's  new 
commander  or  supervisor  for 
appropriate  assistance  and  response. 
Correspondence  addressed  to  the 
individual  concerned  at  his  or  her  last 
official  place  of  business  or  duty  station 
shall  be  forwiirded  as  provided  by  postal 
regulations  to  the  new  location. 
However,  once  an  individual's 
affiliation  with  the  Department  of 
Defense  is  terminated  through 
separation  or  retirement,  the 
Department's  ability  to  render  locator 
assistance  (i.e.,  disclose  a  home  address) 
is  severely  curtaile(|  unless  the  public 
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in  :^rest  dictates  disclosure  of  the  last 
ki  0wn  home  address.  The  Department 
m  ikr,  at  its  discretion,  forward 
CO  ijrespoDdence  to  the  individual's  last 
known  home  address.  The  Department 
mi^  not  act  as  an  intermediary  for 
private  matters  concerning  former  DoD 
p^^onnel  who  are  no  longer  affiliated 

it  b  the  Department. 

|l^)  Questions  concerning  this 
lance  should  be  forwarded  through 

^^nnels  to  the  Deputy  Chief  Financial 
O^cer,  Office  of  the  Under  Secretary  of 
D«ense  (Comptroller),  The  Pentagon, 
WJEishington,  DC  20301-1100. 

A^Mndix  A  to  Part  231 — Sample 
Cmerating  Agreement 

Op^ting  Agreement  Between  Kfiiitory 
latiouB  and  Banks/Credit  Unions 


tote:  The  following  operating  agreement 
iplate  identifies  general  arrangement  and 
Itent.  Content  of  the  actual  operating 
ag^ement  may  vary  according  to  the 
ciit;umstances  of  each  installation. 

Operating  Agreement  Between  (Name  of 
Installation),  (State  or  Country  Installation 
L(^(^ted]  and  (Name  of  Bank/Credit  Union). 

his  Agreement  is  made  and  entered  into 
day  by  and  between  the  installation 

ander  of  (Name  of  Installation)  in  his 
er  official  capacity  as  installation 

lander,  hereinafter  referred  to  as  the 
ommander"  and  the  (Name  of  Bank/Credit 
Umon),  having  its  principal  office  at 
(Location  of  Home  Office)  hereinafter 
referred  to  as  the  "Bank/Credit  Union," 
ither  hereinafter  referred  to  as  "the 
es."  Whereas  the  Commander  and  the 
/Credit  Union  enter  into  this  Operating 
sment  upon  the  mutual  consideration  of 
I  promises,  covenants,  and  agreements 
b^i^inafter  contained: 

1.  The  parties  understand  and  agree  that 
thik  Agreement  shall  in  no  way  modify, 
cl  ange,  or  alter  the  terms  and  conditions  of 
L«  ise  Number  (number  of  lease)  covering  the 
U2  9  of  real  property  described  therein,  and 
thi^  Agreement  shall  continue,  subject  to  the 
-te  "inination  provisions  herein-after  set  forth, 
d\  iring  the  terms  of  said  lease  and  any 
e>  Ipnsions  thereof.  In  the  case  of  a  bank 
o]  4 rating  a  military  banking  facility  (MBF) 
o\  irseas,  this  agreement  will  not  change  the 
cc  editions  of  the  contract  between  the  bank 
ai  d  the  Department  of  Defense. 

i.  The  Bank/Credit  Union  agrees  to  operate 
a  State  Bank,  National  Bank,  Independent 
Bi  ink.  Branch  Bank,  Military  Banking  Facility 
oij  ilredit  Union)  on-base  in  accordance  with 

policies  and  procedures  set  forth  in 
V^limie  5,  Chapter  34  of  the  DoD  Financial 
agement  Regulation  or,  for  the  Overseeis 
Military  Banking  Program  (OMBP),  the 
p(  'licies  and  procedures  set  forth  in  Volimie 
5,  vhapter  34  of  the  DoD  Financial 
^4flnagement  Regulation  and  the  applicable 
Dpp  contract.  The  hours  of  operations  shall 
hi  between  (Hour  Office  Opens)  and  (Hour 
office  Closes),  and  on  the  following  days 
(V  /ieek  Days  Office  Open),  except  on 
g<  temment  holidays  when  the  Bank/Credit 
U^on  may  be  closed.  The  Program  Office  for 
th  e  OMBP  shall  notify  the  commander  of  any 
cl  II  inges  to  the  DoD  contract. 


3.  The  Bank/Credit  Union  shall  provide  the 
following  services: 

a.  Services  for  Individuals 

(1)  Demand  (checking)  accoimt  services. 

(2)  Cashing  personal  checks  and 
government  checks  for  accountholders. 

(3)  Maintaining  savings  accounts  and  (any 
other  interest-bearing  accounts). 

(4)  Selling  official  checks,  money  orders, 
and  traveler's  checks. 

(5)  Selling  and  redeeming  United  States 
savings  bonds. 

(6)  Providing  direct  deposit  service. 

(7)  Electronic  banking  (Automated  Teller 
Machines). 

b.  Services  for  Disbursing  Officers 

(1)  Furnishing  cash  (if  the  financial 
institution's  terms  for  doing  so  is 
consistent  with  sound  management 
practices). 

(2)  Accepting  deposits  for  credit  to  the 
Treasury  General  Account  (where  the 
financial  institution  has  entered  into  an 
agreement  with  the  Department  of  the 
Treasury). 

c.  Services  for  Nonappropriated  Fund 

Instrumentalities  and  Private 
Organizations 

(1)  Demand  (checking)  account  services, 
including  wire  transfers. 

(2)  Savings  accounts  and  nonnegotiable 
certificates  of  deposit  or  other  interest- 
bearing  accounts  offered  by  the  bank. 

(3)  Currency  and  coin  for  change. 

4.  Service  charges  shall  be  as  follows: 

a.  Service  for  Individuals. 

(1)  No  fees  shall  be  chaiged  to  individuals 
for  the  services  listed  in  subpara  graph 
3.a.(2),  3.a.(5)  and  3.a.(7),  above,  except  that 
checks  drawn  on  other  financial  institutions 
may  be  treated  in  accordance  with  the  . 
financial  institution's  established  policy.  Any 
charge  to  cash  a  government  check  shall  not 
exceed  that  typically  charged  by  financial 
institutions  in  the  vicinity  of  the  installation. 

(2)  Checking  and  savings  accounts.  Fees  for 
individual  checking  and  savings  accounts 
shall  be  the  customary  service  charges  of  the 
bank/credit  union  or  those  negotiated  for 
base  personnel  per  the  attached  schedule. 

(3)  Sale  of  official  checks,  money  orders, 
traveler's  checks  and  other  types  of  financial 
paper.  Charges  for  these  services  shall  be  the 
customary  charges  of  the  financial  institution 
operating  the  on-base  banking/credit  union 
office. 

b.  Service  for  Disbursing  Officers.  No 
charge  shall  be  made  for  Ae  services  listed 

in  subpaiagraph  3.b.(2),  above.  Compensation 
to  the  financial  institution  shall  be  per  its 
separate  agreement  with  the  Department  of 
the  Treasury.  Charges,  if  any,  for  the  services 
stated  in  subparagraph  3.b.(l)  shall  be  as 
locally  negotiated  with  the  financial 
institution. 

c.  Nonappropriated  Fund  Instrumentalities 
and  Private  Organizations.  State  the  charges 
or  refer  to  a  schedule  of  charges  for  funds  and 
organizations  that  do  not  participate  in  a 
central  banking  program.  For  those  activities 
participating  in  a  central  banking  program, 
determine  the  compensation  to  the  financial 
institution  by  account  analysis. 

5.  It  is  agreed  that  the  Bank/Credit  Union 
shall: 

a.  Notify  the  Conunander  of  any  proposed 
changes  to  the  attached  schedule  of  fees  and 


services  at  least  30  days  prior  to 
implementation. 

b.  Follow  the  requirements  in  Volume  5, 
Chapter  34  of  the  DoD  Financial 
Management  Regulation  and  any  changes 
thereto. 

c.  Comply  with  Department  of  the  Treasury 
requirements  for  establishment  and  operation 
of  a  Treasury  General  Account  where  the 
bank/credit  union  agrees  to  act  as  a 
depository  for  government  funds. 

d.  Absolve  the  (Military  Service)  and  its 
representatives  of  responsibility  or  liability 
for  the  financial  operation  of  the  bank/credit 
union;  and  for  any  loss  (including  losses  due 
to  criminal  activity),  expenses,  or  claims  for 
damages  arising  from  bank/credit  union 
operations. 

e.  Indemnify,  and  hold  harmless  the 
United  States  from  (and  against)  any  loss, 
expense,  claim,  or  demand,  including 
attorney  fees,  couri  costs,  and  costs  of 
litigation,  to  which  the  government  may  be 
subjected  as  a  result  of  death,  loss, 
destruction,  or  damage  in  connection  with 
the  use  and  occupancy  of  (Military  Service) 
premises  occasioned  in  whole  or  in  part  by 
officers,  agents  or  employees  of  the 
institution  operating  a  bank/credit  union 
office. 

f.  Favorably  respond,  whenever  feasible,  to 
reasonable  local  command  requests  for 
lectures  and  printed  materials  to  support 
consumer  credit  education  programs, 
financial  management  program  and 
newcomer's  briefings. 

g.  Prominently  post  in  the  lobby  of  the 
bank/credit  union  the  name,  duty  telephone 
number  and  photograph  of  the  Bank/Credit 
Union  Liaison  Officer. 

h.  Allow,  with  reasonable  notification, 
authorized  auditors  or  installation 
comptroller  representatives  to  verify 
financial  operational  data  provided  by  the 
institution  at  the  request  of  the  installation 
commander. 

i.  Accept  the  government  travel  card  in  all 
on-base  ATMs  operated  by  the  bank/ credit 
union. 

j.  Abide  by  the  installation  fire  protection 
program,  including  immediate  correction  of 
fire  hazards  noted  by  the  installation  fire 
inspector  during  periodic  fire  prevention 
inspections. 

6.  The  Commander  shall  provide  the 
following  space  and  support: 

a.  Space  requirements  for  banl(/ credit 
union  operations  will  be  administered  in 
accordance  with  the  existing  lease.  (Show 
Number  of  Lease). 

b.  Utilities  (i.e.,  electricity,  gas,  water  and 
sewage),  heating,  intrastation  telephone 
service,  and  custodial  and  janitorial  services 
to  include  garbage  disposal  and  outdoor 
maintenance  (such  as  grass  cutting  and  snow 
removal)  on  a  reimbursable  basis. 

c.  Assistance  in  locating  military  personnel 
and  civilian  employees  who  tender 
uncollectable  checks,  overdraw  their 
accounts,  default  on  loans,  or  otherwise  owe 
money  to  (or  are  owed  money  by)  the  Bank/ 
Credit  Union. 

d.  Making  recovery  of  funds  in  such  cases 
as  allowed  by  regulation. 

7.  Termination  of  this  Agreement  shall  be 
consistent  v/tth  the  termination  provision  of 
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the  real  property  lease  and  Volume  5, 
Chapter  34,  of  the  DoD  Financial 
hdanagement  Regulation.  The  Secretary  of  the 
(Military  Department)  shall  have  the  right  to 
terminate  this  Agreement  at  any  time.  Any 
termination  of  the  right  of  the  BankyCredit 
Union  to  operate  on  the  installation  shall 
render  this  Agreement  terminated  wdthout 
any  applicable  action  by  the  Commander. 

8.  Any  provision  of  this  Agreement  that  is 
contrary  to  or  violates  any  laws,  rules,  or 
regiilations  of  the  United  States,  its  agencies, 
or  the  state  of  (State  Bank/Credit  Union 
Located)  that  apply  on  federal  installations 
shall  be  void  and  have  no  force  or  effect; 
however,  both  parties  to  this  Agreement 
agree  to  notify  the  other  party  promptly  of 
any  known  or  suspected  continuing  violation 
of  such  laws,  rules,  or  regulations. 

9.  So  long  as  this  Agreement  remains  in 
efiisct.  it  shall  be  reviewed  jointly  by  the 
Commander  and  the  Bank/Credit  Union  at 
least  once  every  5  years  to  ensure 
compatibility  with  ciurent  DoU  issuances 
and  to  determine  if  any  changes  are  required 
to  the  Agreement. 

In  witness  whereof,  the  Commander,  and 
the  Bank/Credit  Union,  by  their  duly 
authorized  office,  have  hereunto  set  their 
hands  this  day  of  (Day,  Month,  Year). 

Bank/Credit  Union  Official 

Installation  Commander 

Appendix  B  to  Part  231— In-Stoore 
BanUng 

A.  Selection  Process.  The  purpose  of  this 
guidance  is  to  assure  an  impartial  and 
thorough  process  to  select  the  best  on-base 
financial  institution  to  provide  in-store 
banking  services  when  such  services  are 
desired  and  approved  by  the  installation 
commander. 

1.  Consistent  writh  DoD  Component 
delegation,  the  final  decision  to  solicit  for  an 
in-store  banking  office  rests  with  the 
installation  commander. 

2.  The  DoD  Component  seeking  in-store 
banking  (e.g..  Defense  Commissary  Agency, 
Military  Exchange  Services  and  MWR 
activities)  shall  draft  the  solicitation  letter. 

3.  The  solicitation  letter  shall  be  reviewed 
by  the  installation  legal  counsel  prior  to  its 
release. 

4.  Close  coordination  among  all  cognizant 
DoD  elements  is  essential  throughout  the 
selection  process. 

5.  The  Bank/Credit  Union  Liaison 
Officers]  shall  be  the  focal  point(s)  of  the 
selection  process. 

6.  During  the  selection  process,  all 
communication  between  requesting  DoD 
Component  and  the  financial  institutions 
shall  be  channeled  through  the  Bank/Credit 
Union  Liaison  0{ficer(s). 

B.  Specific  Procedures: 

1.  The  need  for  in-store  banking  service 
may  be  identified  from  eithen 

a.  An  unsolicited  proposal  from  an  on-base 
financial  institution, 

b.  A  DoD  Component's  request,  or 

c.  An  installation  commander's  request. 

2.  The  cognizant  installation  commander  is 
responsible  for  assessing  the  environment 


and  authorizing  the  Bank/Credit  Union 
Liaison  Officer(s)  to  pursue  the  acquisition  of 
in-store  banking  services.  If  no  authorization 
is  given,  no  further  action  is  required. 

3.  The  cognizant  installation  commander 
shall  determine  whether  a  solicitation  is 
required.  (A  solicitation  shall  be  required 
whenever  there  is  two  or  more  financial 
institutions  on  a  DoD  installation).  If  no 
solicitation  is  required,  then  the  BanWCredit 
Union  Liaison  Officer  shall  work  directly 
with  the  on  base  financial  institution  to 
obtain  the  requested  services.  Where  there  is 
neither  a  banking  office  nor  an  on-base  credit 
imion,  the  solicitation  process  outlined  in 
paragraph  340502,  as  supplemented  by  the 
provisions  outlined  in  paragraph  A,  above, 
apply. 

4.  The  requesting  DoD  Component  shall 
prepare  a  solicitation  letter  and  present  the 
letter,  through  the  Bank/Credit  Union  Liaison 
Officer,  to  the  installation  commander  for 
signature.  The  solicitation  letter  shall 
identify  the  financial  services  being 
requested  and  classify  these  services  as  either 
mandatory  or  optional.  In  addition,  the 
solicitation  letter  shall  highlight  any  services 
that  will  be  weighed  as  more  important  than 
others  during  the  evaluation  of  the  proposals. 
Any  space  consideration  and  terms  of  die 
proposed  agreement  also  shall  be  identified 
in  the  letter. 

5.  In  order  to  maintain  the  integrity  of  the 
solicitation  process,  all  communications 
among  the  requesting  agency,  the  installation 
commander,  and  the  interested  financial 
institutions  shall  be  directed  through  the 
Bank/Credit  Union  Liaison  Officer(s).  The 
Bank/Credit  Union  Liaison  Officer(8)  shall 
forward  the  solicitation  letter  to  both  on-base 
financial  institutions.  All  proposals  shall  be 
referred  to  the  requesting  DoD  Component  for 
evaluation  and  subsequent  selection.  Credit 
union  proposals  must  contain  certification 
from  the  NCUA  or  appropriate  state 
regulatory  agency  that  the  provision  of  the 
requested  services  complies  fully  with 
regulatory  guidelines  and  statute.  The 
requesting  DoD  Component  shall  submit  a 
written  recommendation,  and  supporting 
rationale,  to  the  installation  commander  for 
final  approval.  The  installation  commander 
shall  approve  or  disapprove  the  requesting 
DoD  Component's  recommendation  and 
notify  the  requesting  agency  of  that  decision. 

6.  The  Bank/Credit  Union  Liaison 
Officer(s)  shall  notify  in  writing  the  selected 
financial  institution  and  request  that 
institution  to  coordinate  with  the  proper 
activify  to  begin  any  construction, 
modifications  or  renovations  necessary  to 
open  the  in-store  banking  office.  The 
cognizant  facilify  management  personnel 
shall  begin  the  process  of  obtaining  the 
necessary  outgrant  instruments. 
Concurrently,  the  requesting  DoD  Component 
representative  and  the  financial  institution 
representative  shall  draft  the  appropriate 
amendment  to  the  operating  agreement.  The 
amendment  shall  contain  provisions 
regarding:  (a)  the  roles  and  responsibilities  of 
all  parties  involved,  (b)  the  financial  services 
to  be  provided,  and  (c)  the  logistical  support 
arrangements  to  include  custodial  services 
and  security  provisions.  The  amendment 
shall  be  coordinated  with  the  Bank/Credit 


Union  Liaison  Officer(s)  prior  to  forwarding 
that  document  to  the  installation  commander 
for  signature.  The  amendment  shall  be  signed 
by  the  installation  commander  and  the 
appropriate  representatives  from  the 
financial  institution  and  the  requesting  DoD 
Component. 

Appendix  C  to  Part  231 — Sample 
Certificate  of  Compliance  for  Credit 
Unions 

Certificate  of  Compliance 

I,  (name),  general  manager  of  the  (credit 
union),  located  at  (place),  certify  that  this 
credit  union  complies  with  the  requirements 
of  the  Federal  Credit  Union  Act,  section  124 
(12  U.S.C.  1770),  for  the  allotment  of  space 
in  Federal  buildings  without  charge  for  rent 
or  services.  At  least  95  percent  of  the  (credit 
union  and  branch)  current  membership  is 
composed  of  persons  who  are  now,  or  were 
when  they  joined  this  credit  union,  military 
personnel  or  Federal  employees,  or  members 
of  their  families. 

Date    

Name 

(President  of  the  board  of  directors  or  general 

manager) 

(Note:  The  Certificate  of  Compliance  is 

posted  on  credit  union  letterhead) 

Appendix  D  to  Part  231 — Foreign 
Geographic  Field  of  Membership 
(Franchise)  Assignment  Listing 

Credit  Union  services  to  authorized 
persons  and  organizations  on  DoD 
installations  overseas  are  provided  by 
domestic  defense  credit  unions  operating 
under  a  geographic  field  of  membership 
(franchise).  The  DoD  geographic  fields  of 
membership  (franchises)  are  as  follows: 

Bahrain 

Navy  Federal  Credit  Union 

Belgium 

Andrews  Federal  Credit  Union 

Canada 

Navy  Federal  Credit  Union 

Cuba 

Navy  Federal  Credit  Union 

Diego  Garcia 

Navy  Federal  Credit  Union 

Federal  Republic  of  Germany 

Andrews  Federal  Credit  Union: 
State  of  Hessen 
State  of  Nordrbein  Westfalen 
Hamlen  Pymont — Sub  District  of  Hannover 

County /District  State  of  Niedersachsen 
Mainz — Sub  District  of  Counfy/District 

Rheinhessen  State  of  Rheinlandpfalz 
Bad  Kreuznach — Sub  District  of  Koblenz 

County /District  State  of  Rheinlandpfalz 
County /District  of  Unterfranken — State  of 

Bayern 
Finance  Center  Federal  Credit  Union: 
State  of  Bayern  excluding  County/District 

of  Unterfranken 
Pentagon  Federal  Credit  Union: 
State  of  Hamburg 
State  of  Schleswig  Holstein 


1  >tate  of  Bremen 

Jte  of  Niedersachsen  excluding  Hamlen 
•ymont  Sub  District  Hannover  County/ 
Mstrict 
ce  Federal  Credit  Union: 
:  State  of  Berlin 

State  of  Baden- Wurttembuig 
pte  of  Saarland 

late  of  Rheinlandpfelz  excluding: 
ad  Knieznach — Sub  District  of  Koblenz 
linz — Sub  District  of  Rheinhessen 

•e/Crete 

liy  and  Air  Force  Mather  Federal  Credit 
'  Union 
Nt  Vy  and  Marine  Corps — Navy  Federal 
Credit  Union 

Hii  ig  Kong 

Nj  1  y  Federal  Credit  Union 

fci  I  and  — 

Ni  n  y  Federal  Credit  Union 


Riiy 

A]iii; 
N4yy 


ly  and  Air  Force — Global  Credit  Union 
and  Marine  Corps  Navy — Federal 
CiUdit  Union 


Japan 

Army  and  Air  Force — United  Services  of 
America  Federal  Credit  Union 
Navy  and  Marine  Corps — Navy  Federal 
Credit  Union 

Korea 

United  Services  of  America  Federal  Credit 
Union 

The  Netherlands 

Andrews  Federal  Credit  Union 

Okinawa  (Prefecture  of  Japan) 

Army  and  Air  Force — ^Pentagon  Federal 
Credit  Union 

Navy  and  Marine  Corps — ^Navy  Federal 
Credit  Union 

The  Philippines 

Army  and  Air  Force — Alaska  USA  Federal 

Credit  Union 

Navy /Marine  Corps — Navy  Federal  Credit 

Union 

Portugal 

Pentagon  Federal  Credit  Union 

Spain 

Army  and  Air  Force — ^Pentagon  Federal 
Credit  Union 


Navy  and  Marine  Corps — Navy  Federal 
Credit  Union 

Turkey 

Pentagon  Federal  Credit  Union 

United  Kingdom 

Army  and  Air  Force — Keesler  Federal  Credit 

Union 

Navy/Marine  Corps — ^Navy  Federal  Credit 

Union 

WoHd-Wide 

Tower  Federal  Credit  Union  (representative 
offices  only) 

Security  Service  Federal  Credit  Union 
(representative  offices  only) 

Note:  Questions  concerning  this  guidance 
should  be  forwarded  through  channels  to  the 
Deputy  Chief  Financial  Officer,  OfBce  of  the 
Under  Secretary  of  Defense  (Comptroller), 
The  Pentagon.  Washington.  DC  20301-1100. 

Dated:  August  5, 1999. 
L.M.  B3miiin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  99-20509  Filed  8-10-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

BuTMHi  Of  Prisons 

28CFRPsrt505 
[BOP-1079-F] 
RIN 1120-AA7S 

Cost  of  Incsrcsntion  FSe 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  Biueau  of  Prisons  is 
revising  its  regulations  on  the  cost  of 
incarceration  fee  in  order  to  remove 
obsolete  references  and  to  eliminate 
redundant  provisions. 
EFFECTIVE  DATE:  August  11, 1999. 
ADDRESSES:  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons, 
HOLC  Room  754,  320  First  Street,  NW., 
Washington,  DC  20534. 
FOR  FURTHER  MFORMATUN  CONTACT:  Roy 
Nanovic.  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  revising  its 
regulations  on  the  cost  of  incarceration 
fee  (28  CFR  part  505).  A  final  rule  on 
this  subject  was  published  in  the 
Federal  Register  on  December  15, 1994 
(59  FR  64781). 

The  regulations  are  being  revised  in 
order  to  remove  redundant  provisions 
and  to  make  organizational  or  editorial 
changes.  The  Director  of  the  Bureau  has 
been  delegated  the  authority  given  to 
the  Attorney  General  to  assess  and 
collect  a  fee  from  eligible  inmates  to 
cover  the  cost  of  incarceration. 
Procedures  pertaining  to  the  cost  of 
incarceration  fee  which  have  been 
issued  under  authority  retained  by  the 
Attorney  General  are  contained  in  28 
CFR  0.96c. 

Section  505.1  has  been  revised  to 
make  clear  the  connection  with  the 
provisions  issued  by  the  Attorney 
General  in  §  0.96c.  Consequently, 
redimdant  references  to  the  procediues 
in  §  0.96c  have  been  removed  from  this 
and  other  sections  of  the  Bureau's 
regulations.  The  tide  of  the  Bureau's 
regulation  and  other  provisions  have 
been  revised  to  conform  to  the  phrasing 
used  in  §  0.96c  (namely,  "cost  of 
incarceration"  rather  than  "costs  of 
incarceration").  Further  specific 
changes  are  discussed  below. 

Revised  §  505.1  notes  the  statutory 
constraints  on  imposing  the  cost  of 
incarceration  fee  in  instances  where  the 
court  imposes  or  waives  a  fine  pursuant 
to  the  Sentencing  Guidelines  5El.2(i). 
Section  505.2  has  been  revised  to 
remove  obsolete  reference  to  the  1995 


cost  of  incarceration  fee  and  redundant 
provisions  already  contained  in  §  0.96c. 
The  provisions  in  §§  505.3  and  505.4 
have  been  redesignated  for 
organizational  reasons.  Section  505.3 
now  contains  the  provisions  pertinent  to 
exemption  from  fee  assessment  which 
were  previously  contained  in  former 
§  505.4.  A  reference  in  this  section  to  . 
the  United  States  Sentencing  Guidelines 
has  been  updated  in  conformance  to  a 
revision  of  the  sentencing  guidelines. 
Section  505.4  restates  the  provisions  on 
calctdation  of  assessment  previously 
contained  in  former  §  505.3.  Revised 
§  505.4  clarifies  that  only  one 
assessment  for  each  separate  period  of 
incarceration  is  made  for  the  inmate  and 
includes  provisions  for  prorating  the 
assessment  which  had  been  contained 
in  former  §  505.5.  Section  505.6 
pertaining  to  fee  waiver  has  been 
redesignated  as  new  §  505.5  and  has 
been  revised  to  make  consistent  use  of 
the  word  "inmate".  Section  505.7 
pertaining  to  procedures  for  payment 
has  been  redesignated  as  new  §  505.6 
and  has  been  revised  to  clarify 
application  of  the  iiunate  financial 
responsibility  program. 

Former  §  505.8  pertaining  to 
procedures  for  appeal  has  been 
removed.  The  procedures  in  that  section 
are  contained  in  the  Bureau's 
Administrative  Remedy  Program  (28 
CFR  part  542)  and  need  noi  be  restated 
separately.  Finally,  former  §505.9 
pertaining  to  procedures  for  final 
disposition  has  been  redesignated  as 
new  §  505.7. 

Because  these  changes  are  either 
organizational  or  editorial  in  nature  and 
have  no  adverse  impact  upon  inmates, 
the  Biueau  finds  good  cause  for 
exempting  the  provisions  of  the 
Administrative  Procediue  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportimity  for  public 
comment,  and  delay  in  efiiective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

Executive  Order  12866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (OMB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  OMB. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not* 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of  . 
small  entities  for  the.following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Biueau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bineau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  nUe  will  not  residt  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  imiquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regnlatoiy  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  efiiect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regidations,  call  or  write  Roy 
Nanovic,  Rules  Unit,  Office  of  General 
Counsel,  Bureau  of  Prisons,  320  First 
St.,  Washington,  DC  20534;  telephone 
(202) 514-6655. 
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Li^  of  Subjects  in  28  CFR  Part  505 

ftisoners. 
KatUeen  Hawk  Sawyer, 
tor.  Bureau  of  Prisons. 

srdingly,  pursuant  to  the 
;  authority  vested  in  the 
Ati^mey  General  in  5  U.S.C.  552(a)  and 
del^ated  to  the  Director,  Biueau  of 
Prisons  in  28  CFR  0.96(p)  and  0.96c, 
pajrt  505  in  subchapter  A  of  28  CFR, 
3ter  V  is  revised  as  set  forth  below. 

AFTER  A— GENERAL       - 
.GEMENT  AND  ADMINISTRATION 

PA>IT505— COSTOF 
INCARCERATION  FEE 

Se: 

soil    Purpose  and  scope. 

50  i  2    Annual  determination  of  average  cost 

of  incarceration. 
50 )  ,3    Inmates  exempted  from  fee 

assessment. 
50 )  ,4    Calculation  of  assessment  by  imit 

I  staff. 
50p  ,5    Waiver  of  fee  by  Warden. 
50^6    Procedures  for  payment. 
50R.7    Procedures  for  final  disposition. 
Authority:  5  U.S.C.  301;  18  U.S.C.  3621, 
Q,  3624.  4001,  4042,  4081.  4082  (Repealed 
lart  as  to  offenses  committed  on  or  after 
N(jr|ember  1, 1987),  5006-5024  (Repealed 

sber  12, 1984  as  to  offenses  committed 
afljo:  that  date),  5039;  31  U.S.C.  3717;  Pub.  L. 

-395, 106  Stat.  1842  (18  U.S.C.  4001 

^);  28  CFR  0.95-0.99. 

1.1    Purpose  and  scope. 

is  part  establishes  procediu«s  for 
thjei  assessment  and  collection  of  a  fee  to 
cqver  the  cost  of  incarceration.  The 
Difiector  of  the  Bineau  of  Prisons  has 
b€|^n  delegated  the  authority  of  the 
A^mey  General  (see  28  CFR  0.96c)  to 
asjaess  and  collect  a  fee  imposed  by  the 
Bi^it«au  in  the  event  the  court  neither 
in^poses  nor  waives  a  fine  pursuant  to 
th|a  Sentencing  Guidelines  5El.2(d).  For 
piifposes  of  this  part,  revocation  of 
pi  J  ole  or  supervised  release  is  to  be 


treated  as  a  separate  period  of 
incarceration  for  which  a  fee  may  be 
imposed. 

§  505.2    Annual  detsrminatlon  of  averags 
cost  of  incarceration. 

Pursuant  to  28  CFR  0.96c,  the  Bureau 
of  Prisons  staff  is  responsible  for 
calculating  the  annual  average  cost  of 
incarceration.  This  calculation  is 
reviewed  annually  and  the  revised 
figure  is  published  as  a  notice  in  the 
Federal  Register. 

§  505.3    Inmates  exempted  from  fee 
assessment 

Inmates  who  began  service  of 
sentence  before  January  1, 1995,  or  who 
have  had  a  fine  either  imposed  or 
expressly  waived  by  the  United  States 
District  Court,  pursuant  to  Section  5E1.2 
(e)  of  the  United  States  Sentencing 
Guidelines,  or  any  successor  provisions, 
are  exempt  firom  fee  assessment 
otherwise  required  by  this  part. 

S  505.4    Calculation  of  assessment  by  untt 
staff. 

Bureau  of  Prisons  Unit  Team  staff  are 
responsible  for  computing  the  amount 
of  the  fee  to  be  paid  by  each  inmate  who 
has  not  been  exempted  from  fee 
assessment.  The  inmate  will  only  be 
assessed  an  amount  once  for  the  cost  of 
incarceration  for  each  separate  period  of 
incarceration. 

(a)  Unit  Team  staff  are  to  rely 
exclusively  on  the  information 
contained  in  the  Presentence 
Investigation  Report  and  findings  and 
orders  of  the  sentencing  court  in  order 
to  determine  the  extent  of  an  inmate's 
assets,  liabilities  and  dependents. 

(b)  The  fee  is  assessed  in  accordance 
with  the  following  formula:  If  an 
inmate's  Etssets  are  equal  to  or  less  than 
the  poverty  level,  as  established  by  the 
United  States  Department  of  Health  and 
Human  Services  and  published 
annually  in  the  Federal  Register,  no  fee 


is  to  be  imposed.  If  an  inmate's  assets 
are  above  the  poverty  level.  Unit  Team 
staff  are  to  impose  a  fee  equal  to  the 
inmate's  assets  above  the  poverty  level 
up  to  the  average  cost  to  the  Bureau  of 
Prisons  of  confining  an  inmate  for  one 
year. 

(c)  If  the  amount  of  time  that  the 
inmate  is  in  custody  is  less  than  334 
days  (including  pretrial  custody  time), 
the  maximum  fee  to  Ke  imposed  is  to  be 
computed  by  prorating  the  fee  on  a 
monthly  basis. 

~fS05^    Waiver  of  fee  by  Warden. 

The  Warden  may  reduce  or  waive-the 
fee  if  the  inmate  establishes  that: 

(a)  He  or  she  is  not  able  and,  even 
with  the  use  of  a  reasonable  installment 
schedule,  is  not  likely  to  become  able  to 
pay  all  or  part  of  the  fee,  or 

(b)  Imposition  of  a  fee  would  imduly 
burden  die  inmate's  dependents. 

f  505.6    Procedures  for  peymenL 

Fees  imposed  pursuant  to  this  part  are 
due  and  payable  after  notice  of  the  Unit 
Team  actions.  When  the  inmate 
participates  in  the  inmate  financial 
responsibility  program  (see  28  CFR  part 
545,  subpart  B),  fees  are  to  be  included 
under  the  category  "other  federal 
government  oblTgations"  and  are  to  be 
paid  before  other  financial  obligations 
included  in  that  same  category.  Fees 
may  be  subject  to  interest  charges. 

§  505.7    Procedures  for  final  disposition. 

Before  the  inmate  completes  his  or 
her  sentence,  Unit  Team  staff  must 
review  the  status  of  the  inmate's  fee. 
Any  impaid  amoimt  will  be  referred  for 
collection  in  accordance  with  Federal 
Claims  Collection  Standards  (4  CFR 
Chapter  II). 

[FR  Doc.  99-20650  Filed  8-10-99;  8:45  am] 
aaiMG  CODE  441(MI6-P 
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DEPARmEHT  OF  JUSTICE 
Bureau  of  Priaofw 


Annual 
of 


Oalannlnallon  of  Average  Coat 


AQENCY:  Bureau  of  Prisons,  Justice. 
action:  Notice. 

SUMMRY:  The  fee  to  cover  the  average 
cost  of  incarceration  for  Federal  inmates 
is  $21,926. 

EFFECTIVE  DATE:  August  11. 1999. 
ADDRESSES:  OfBce  of  Gen«al  Ck>unsel. 
HOLC  754.  Federal  Bureau  of  Prisons, 
320  First  St..  NW..  Washington.  DC 
20405. 


FOR  FURTMER  VIFOMIIATION  CONTACT:  Roy 
Nanovic.  phone  (202)  514-6655. 
SUPPLEMENTARY  INFORMATION:  Provisions 
in  28  CFR  part  505  allow  for  the 
assessment  and  collection  of  a  fiee  to 
cover  the  average  cost  of  incarceration 
for  Federal  inmates.  This  fee  is 
calculated  by  dividing  the  number 
representing  the  obligation  encountered 
in  Bureau  facilities  (excliuling 
activation  costs)  by  the  niunber  of 
inmate-days  incurred  for  preceding 
fiscal  year,  and  then  by  multiplying  the 
quotient  by  365. 

The  initial  publication  of  the  fee 
based  upon  fiscal  year  1994  data  was 
$21,352.  Subsequent  determinations  of 


the  fee  were:  $23,542  (based  upon  fiscal 
year  1995  data).  $23,542  (based  upon 
fiscal  year  1996  data).  $21,838  (based 
upon  fiscal  year  1997  data). 

Pursuant  to  §  505.2(b).  the  Directs  of 
the  Bureau  of  Prisons  has  reviewed  the 
amount  of  the  fee  and  has  detomined 
that,  based  upon  fiscal  year  1998  data, 
the  fise  to  cover  the  average  cost  of 
incarceration  for  Federal  inmates  is 
$21,926. 

Kathleen  Hawk  Sawyer. 
Director.  Bureau  of  Prisons. 
[FR  Doc.  99-20651  Filed  8-10-99;  8:4S  am] 
BHJJMG  CODE  4410-06-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NalioiMl  Institutee  Of  Health 

ReconnMnent  DNA  Advisory 
Commttlee;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Recombinant  DNA  Advisory 
Committee  on  September  2-3, 1999.  The 
meeting  will  be  held  at  the  National 
histitutes  of  Health,  Building  31C,  6th 
Floor,  Conference  Room  10,  9000 
Rockville  Pike.  Bethesda,  Maryland 
20892,  starting  on  September  2, 1999,  at 
approximately  9:00  a.m.,  and  will  recess 
at  approximately  5:00  p.m.  The  meeting 
will  reconvene  on  September  3, 1999,  at 
approximately  8:30  a.m.  and  will 
adjourn  at  approximately  5:00  p.m.  The 
meeting  will  be  held  to  discuss 
Proposed  Actions  under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496)  and  other  matters  to  be 
considered  by  the  Committee.  The 
Proposed  Actions  will  follow  this  notice 
of  meeting.  The  meeting  will  be  open  to 
the  public.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Debra  W.  Knoir,  Deputy  Director, 
OfBce  of  Recombinant  DNA  Activities. 
National  Institutes  of  Health,  MSC  7010, 
6000  Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010.  Phone 
(301)  496-9838.  FAX  (301)  496-9839, 
will  provide  a  siunmary  of  the  meeting 
and  a  roster  of  committee  members 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Knorr  in  advance  of  the 
meeting.  The  Office  of  Recombinant 
DNA  Activities  (ORDA)  web  site  is 
located  at  http://www.nih.gov/od/orda 
for  further  information  about  the  office. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592,  June  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  virtually 
every  NIH  and  Federal  research  program 
in  which  DNA  recombinant  molecide 
techniques  could  be  used,  it  has  been 
determined  not  to  be  cost  effective  or  in 
the  public  interest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In 
addition,  NIH  could  not  be  certain  that 


every  Federal  program  would  be 
included  as  many  Federal  agencies,  as 
well  as  private  organizations,  both 
national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of 
the  individual  program  listing,  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  July  27,  1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 

(FR  Doc.  99-20645  Filed  8-10-99;  8:45  ami 
BILUNQ  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inetltutas  of  Health 

Office  of  Recombinent  DNA  Activltlee; 
Recombinant  DNA  Reeearch: 
Propoeed  Actions  Under  the  NIH 
Guidelines 

AGENCY:  National  Institutes  of  Health 
(NIH),  PHS,  DHHS. 
ACTION:  Notice  of  Proposed  Actions 
Under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(NIH  Guidelines). 

summary:  This  notice  sets  forth 
proposed  actions  to  the  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  (NIH  Guidelines)  (59  FR 
34496,  amended  59  FR  40170,  60  FR 
20726,  61  FR  1482.  61  FR  10004,  62  FR 
4782,  62  FR  53335,  62  FR  56196,  62  FR 
59032,  63  FR  8052,  63  FR  26018.  64  FR 
25361).  These  proposed  actions  will  be 
considered  by  the  Recombinant  DNA 
Advisory  Committee  (RAC)  during  its 
September  2-3, 1999,  meeting.  Public 
conunents  and  any  recommendations 
made  by  the  RAC  on  these  proposed 
actions  will  be  considered  by  tiie  NIH 
Director.  Decisions  regarding  these 
proposed  actions  will  be  issued  in 
accordance  with  the  NIH  Guidelines,  as 
deemed  appropriate  by  the  NIH 
Director. 

DATES:  Interested  parties  are  invited  to 
submit  comments  concerning  the 
proposed  actions.  Comments  received 
by  August  25, 1999,  will  be  reproduced 
and  distributed  to  the  RAC  for 
consideration  at  its  September  2-3, 
1999,  meeting.  After  consideration  of 
this  proposal  and  comments  by  the 
RAC,  the  NIH  Director  will  issue 
decisions  in  accordance  >Yith  the  NIH 
Guidelines. 

PUBUC  comments:  Interested  parties  are 
invited  to  comment  on  these  proposed 


actions.  Written  comments  should  be 
submitted  to:  Debra  Knorr,  RAC 
Executive  Secretary,  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  MSC  7010,  6000 
Executive  Boulevard.  Suite  302, 
Bethesda,  Maryland  20892-7010,  or  by 
FAX  to  (301)-496-9839.  Written 
comments  received  by  August  25, 1999, 
will  be  reproduced  and  distributed  to 
the  committee  members  for  their 
consideration  during  the  September  2— 
3, 1999,  RAC  meeting.  All  comments 
received  in  response  to  this  notice  will 
be  considered  by  the  RAC  and  will  be 
available  for  public  inspection  in  the 
above  office  on  weekdays  between  the 
hours  of  8:30  a.m.  and  5:00  p.m. 
contact  INF0RMATK)N:  For  further 
information  regarding  these  proposed 
actions  please  contact:  The  Office  of 
Recombinant  DNA  Activities  (ORDA), 
National  Institutes  of  Health,  MSC  7010. 
6000  Executive  Boulevard.  Suite  302. 
Bethesda,  Maryland  20892-7010, 
Phone:  301-496-9838,  Facsimile:  301- 
496-9839.  Additional  information  is 
also  available  at  ORDA's  web  site: 
http://www.nih.gov/od/orda. 
SUPPLEMENTARY  INR3RMATK)N:  The  NIH 
has  continually  refined  its  oversight  of 
human  gene  transfer  research  as  the 
field  has  developed.  In  December  1996, 
the  RAC  review  process  was  modified  to 
consist  of  a  rapid  initial  analysis  of  each 
human  gene  transfer  experiment  to 
determine  which  protocols  present 
significant  novel  scientific,  safety, 
ethical,  legal  aud/or  social  issues  and 
therefore  warrant  further  RAC  review 
and  public  discussion.  In  October  1997, 
the  NIH  Guidelines  were  amended  to 
eliminate  the  requirement  for  approval 
by  the  RAC  of  individual  protocols.  The 
objectives  of  both  of  these  actions  were 
to  streamline  the  review  process  and 
ensure  that  the  roles  and  responsibilities 
of  the  NIH  complement,  rather  than 
duplicate,  those  of  other  Federal 
agencies  while  preserving  public 
confidence  in  the  field. 

At  present,  human  gene  transfer 
protocols  must  be  approved  by  the  local 
Institutional  Biosafety  Committee  (IBC) 
and  the  local  Institutional  Review  Board 
(IRB)  prior  to  submission  to  the  NIH 
Office  of  Recombinant  DNA  Activities 
(ORDA)  for  RAC  review.  Within  15  days 
of  receipt  of  the  complete  submission  to 
ORDA.  investigators  are  informed  of  the 
RAC's  decision  as  to  whether  a  given 
protocol  is  novel  and  therefore  warrants 
further  review  and  public  discussion. 
To  provide  adequate  time  for  additional 
analysis  of  the  protocol  and  public 
notice  of  the  upcoming  RAC  review  and 
discussion,  a  protocol  must  be  received 
by  ORDA  at  least  eight  weeks  prior  to 
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a  '  AC  meeting.  Over  the  past  two  years, 
a[ibroximately  10%  of  protocols  were 
dfjennined  by  the  RAC  to  warrant 
ler  analysis  and  public  discussion 
Luse  they  presented  novel  safety 
'or  ethical  issues.  Examples  of  novel 
acteristics  included  new  disease 
ications,  vulnerable  patient 
lulations,  and  new  classes  of  viral 


Hi 


tors. 


an  effort  to  optimize  further  and 
le  this  process,  the  NIH  is 
posing  to  modify  further  the 
uiremoats  for  protocol  submission 
fcjif  RAC  review.  Specifically,  clinical 
tri^  proposals  may  be  submitted  for 
r|\C  review  before  having  been 
a^^roved  by  the  local  IBC  and  IRB; 
however,  clinical  trial  investigations 
niay  not  be  initiated  until  the  RAC 
n  yiew  process  has  been  completed,  IBC 
ai  ijd  IRB  approvals  have  been  obtained, 
am  applicable  regulatory 
aii^orization(s)  have  been  obtained. 

[fhe  above  changes  will  allow 
ii^Vestigators  to  receive  RAC  input  at  an 
e^lier  stage  of  protocol  development 
aiud  allow  multiple  levels  of  protocol 
reriew  to  occur  simidtaneously.  This 
proposed  action  is  intended  to  reduce 
tl^^  delays  in  initiating  clinical  trials 
thtt  may  result  from  ti^e  multiple, 
s^uential  reviews  currently  conducted 
b^  the  local  institutional  review  bodies 
and  fiadaal  government  agencies.  The 
fni  is  interested  in  exploring  strategies 
to  expedite  further  the  process  of  public 
ctt^cu^ionby  the  RAC  of  novel 
pirDtocols. 

tnher  changes  to  the  NIH  Guidelines 
a  "^  presented  in  these  Proposed  Actions 
ii  Jorder  to  clarify  the  process  and 
mjjuirements  for  protocol  submission, 
roView,  and  reporting.  These  Proposed 
/itions  will  preserve  RAC's  critical  role 
h  1  the  review  and  public  disctission  of 
n  c  vel  human  gene  transfer  experiments 
ii  1  advance  of  clinical  application. 

Proposed  Actioiis 

l-A.  Proposed  Amendments  to 

S  ection  I,  Scope  of  the  NIH  Guidelines; 
Section  in.  Experiments  Covered  by  the 
Guidelines;  Section  IV,  Roles  and 
tsponsibilities;  Appendix  M,  Points  to 
insider  in  the  Design  and  Submission 
Protocols  for  the  Transfer  of 
A^ombinant  DNA  Molecules  into  One 
c  it  More  Human  Subjects  (Points  to 
C  'insider);  of  the  NIH  Guidelines 
F  igarding  Human  Gene  Transfer 
Bi3  :periments. 

Section  I-A-l-a,  Scope  of  the  NIH 
(^  lidelines,  currently  reads: 

"Experiments  involving  the  deliberate 
^  msfer  of  recombinant  DNA  or  DNA  or 
I J  ih  derived  from  recombinant  DNA 
i  ]  to  human  subjects  (human  gene 
1 1  msfer)  cannot  be  initiated  without 


simultaneotis  submission  to  both  NIH/ 
ORDA  and  FDA  of  such  information  on 
the  proposed  experiment  as  is 
prescribed  by  those  agencies. 
Submission  of  human  gene  transfer 
protocols  to  NDi  shall  be  in  the  format 
described  in  Appendix  M-I,  Submission 
Requirements — Human  Gene  Transfer 
Experiments,  of  the  NIH  Guidelines. 
Submission  to  NIH  shall  be  for 
registration  piuposes  and  will  ensure 
continued  public  access  to  relevant 
human  gene  transfer  information 
conducted  in  compliance  with  the  NIH 
Guidelines.  Investigational  New  Drug 
(IND)  applications  shall  be  submitted  to 
FDA  in  the  format  described  in  21  CFR, 
Chapter  I,  Subchapter  D,  Part  312, 
Subpart  B,  Section  23,  IND  Content  and 
Format. 

"If  a  detenuinatinii  is  made  that  an 
experiment  will  undergo  fiill  RAC 
discussion,  NIH/ORDA  will 
immediately  notify  the  Principal 
Investigator.  RAC  members  may  forward 
requests  for  additional  information 
relevant  to  a  specific  protocol  through 
NIH/ORDA  to  the  Principal  Investigator. 
In  malting  a  determination  whether  an 
experiment  is  novel  and  deserving  of 
full  RAC  discussion,  reviewers  will 
examine  the  scientific  rational, 
scientific  content  (relative  to  other 
proposals  reviewed  by  RAC),  whether 
the  preliminary  in  vitro  and  in  vivo 
safety  data  were  obtained  in  appropriate 
models  and  are  siifficient,  and  whether 
questions  related  to  relevant  social  and 
ethical  issues  have  been  resolved.  RAC's 
recommendation(s)  on  a  specific  human 
gene  transfer  experiment  will  be 
forwarded  to  the  NIH  Director,  the 
Principal  Investigator,  the  sponsoring 
institution,  and  other  DHHS 
components,  as  appropriate." 

Section  I-A-l-a  is  proposed  to  be 
amended  to  read: 

"Experiments  involving  the  deliberate 
transfer  of  recombinant  DNA  or  DNA  or 
RNA  derived  from  recombinant  DNA 
into  human  subjects  (human  gene 
transfer)  cannot  be  initiated  without 
submission  to  NIH/ORDA  and 
completion  of  the  RAC  review  process. 
The  RAC  review  process  shall  include 
an  initial  determination  as  to  whether 
the  submission  has  novel  characteristics 
warranting  full  RAC  review  and  public 
discussion.  Diuing  the  initial 
determination,  RAC  members  shall 
notify  NIH/ORDA  of  their 
recommendations  regarding  the 
necessity  for  full  RAC  review  and  public 
discussion.  At  any  time  diuing  the 
review  process,  individual  RAC 
members  may  contact  NIH/ORDA  to 
request  additional  information  deemed 
important  to  the  decision-making 
process.  NIH/ORDA  will  immediately 


notify  the  Principal  Investigator(s)  of 
RAC  requests  for  additional 
information.  The  initial  RAC  review 
shall  be  completed  and  NIH/ORDA  will 
notify  the  Principal  Investigator  of  the 
results  of  this  review  within  15  working 
days  of  receipt  of  a  complete 
submission.  RAC  review  at  a  public 
meeting  of  an  individual  hiunan  gene 
transfer  experiment  can  be:  (1)  initiated 
by  the  NIH  Director,  or  (2) 
recommended  to  NIH/ORDA  by:  (a) 
three  or  more  RAC  members,  or  (b)  other 
Federal  agencies.  An  individual  human 
gene  transfer  experiment  that  is 
recommended  for  full  RAC  review 
should  have  novel  characteristics 
deserving  of  pubUc/iiscussion. 
Following  that  review  and  discussion, 
RAC  recoomiendations  on  a  specific 
human  gene  transfer  experiment  shall 
be  forwarded  to  the  NIH  Director,  the 
Principal  Investigator,  the  sponsoring 
institution,  and/or  other  DIfiiS 
components,  as  appropriate.  Submission 
of  hiunan  gene  transfer  protocols  to  NIH 
shall  be  in  the  format  described  in 
Appendix  M-I,  Submission 
Requirements — ^Hiunan  Gene  Transfer 
Experiments,  of  the  NIH  Guidelines." 
Investigational  New  Drug  (IND) 
applications  shall  be  submitted  to  FDA 
in  the  format  described  in  21  CFR, 
Chapter  I,  Subchapter  D,  Part  312. 
Subpart  B,  Section  23,  IND  Content  and 
Format. 

Section  HI,  Experiments  Covered  by 
the  NIH  Guidelines,  preamble,  first 
paragraph,  ourently  reads: 

"Tnis  section  describes  six  categories 
of  experiments  involving  recombinant 
DNA:  (i)  those  that  require  Institutional 
Biosafety  Committee  (IBC)  approval, 
RAC  review,  and  NIH  Director  approval 
before  initiation  (see  Section  ID-A),  (ii) 
those  that  require  NIH/ORDA  and 
Institutional  Biosafety  Committee 
approval  before  initiation  (see  Section 
ID-B),  (iii)  those  that  require 
Institutional  Biosafety  Committee  and 
Institutional  Review  Board  approvals 
and  NIH/ORDA  registration  before 
initiation  (see  Section  III-C),  (iv)  those 
that  require  Institutional  Biosafety 
Committee  approval  before  initiation 
(see  Section  III-D),  (v)  those  that  require 
Institutional  Biosafety  Committee 
notification  simultaneous  with 
initiation  (see  Section  m-E),  and  (vi) 
those  that  are  exempt  from  the  NIH 
Guidelines  (see  Section  ID-Q." 

Section  IE,  Experiments  Covered  by 
the  NIH  Guidelines,  preamble,  first 
paragraph,  is  proposed  to  be  amended  to 
read: 

"This  section  describes  six  categories 
of  experiments  involving  recombinant 
DNA:  (i)  those  that  require  Institutional 
Biosafety  Committee  (IBC)  approval. 
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RAC  review,  and  NIH  Director  approval 
before  initiation  (see  Section  m-A),  (ii) 
those  that  require  NIH/ORDA  and 
Institutional  Biosafoty  Committee 
approval  before  initiation  (see  Section 
in-B).  (iii)  those  that  require 
Institutioiial  Biosafety  Committee  and 
Institutional  Review  Board  approvals 
and  completion  of  the  RAC  review 
process  before  initiation  (see  Section 
m-C).  (iv)  those  that  require 
Institutional  Biosafety  Committee 
approval  before  initiation  (see  Secticm 
ID-D).  (v)  those  that  require  Institutional 
Bipsafety  Committee  notification 
simultaneous  with  initiation  (see 
Section  Ui-E),  and  (vi)  those  that  are 
exempt  bom  the  NIH  Guidelines  (see 
Section  TO-F)." 

Section  UI-C.  Experiments  that 
Require  Institutional  Biosafety 
Committee  and  Institutional  Review 
Board  Approvals  and  NIWCXiDA 
Registration  Before  Initiation,  currently 
niis: 

"Section  m-C.  Experiments  that 
Require  Institutional  Biosafety 
Committee  and  Institutional  Review 
Board  Approvals  and  NIH/ORDA 
Registration  Before  Initiation. 

"Section  UI-C-l,  Experiments 
Invohnng  the  Deliberate  Transfer  of 
Recombinant  DNA  or  DNA  or  UNA 
Derived  firom  Recombinant  DNA  into 
One  or  More  Human  Subjects. 

"Research  proposals  involving  the 
deliberate  transfer  of  recombinant  DNA, 
or  DNA  or  RNA  dwived  from 
recombinant  DNA,  into  himian  subjects 
(human  gene  transfer)  will  be 
considered  through  a  review  process 
involving  both  NIH/ORDA  and  RAC. 
Investigators  shall  submit  relevant 
information  on  the  proposed  human 
gene  transfer  e3q)mments  to  NIH/ 
ORDA.  Submission  of  human  gene 
transfer  protocols  to  NIH  will  be  in  the 
format  described  in  Appendix  M-I, 
Submission  Requirements — Human 
Gene  Transfor  Experiments.  Subqiission 
to  NIH/ORDA  shall  be  for  registration 
purposes  and  will  ensure  continued 
public  access  to  relevant  human  gene 
transfer  information  in  compliance  with 
the  NIH  Guidelines.  Investigational  New 
Drug  (IND)  applications  should  be 
submitted  to  n)A  in  the  format 
described  in  21  CFR,  Chapter  I, 
Subchapter  D,  Part  312,  Subpart  B. 
Section  23,  IND  Content  and  Format. 

"Institutional  Biosafety  Committee 
approval  must  be  obtained  from  eacL 
institution  at  which  recombinant  DNA 
material  will  be  administered  to  hvunan 
subjects  (as  opposed  to  each  institution 
involved  in  the  production  of  vectors  for 
human  application  and  each  institution 
at  which  there  is  ex  vivo  transduction  of 


recombinant  DNA  material  into  target 
cells  for  hiunan  application). 

"RAC  prefers  that  submission  to  NIH/ 
ORDA  in  accordance  tvith  Appendix  M- 
I,  Submission  Requirements — ^Human 
Gene  Transfer  Experiments,  contain  no 
proprietary  data  or  trade  secrets, 
enabling  all  aspects  of  the  review  to  be 
open  to  the  public.  Following  receipt  by 
NTH/OKDA,  relevant  information  shall 
be  entered  into  the  NIH  human  gene 
transfiar  database  for  registration 
purposes.  Summary  information 
pertaining  to  the  human  gene  transfer 
protocol  will  be  forwardml  to  RAC 
members.  NIH/ORDA  summary 
inform^on  shall  include  comparisons 
to  previously  registered  protocols. 
Specific  items  of  similarity  to  previous 
experiments  include  (but  are  not  limited 
to):  (i)  Gene  delivery  vehicle,  (ii) 
functional  gene,  (iii)  marker  gene,  (iv) 
packaging  cell  (if  applicable),  (v)  dise^e 
application,  (vi)  route  of  administration, 
and  (vii)  patient  selection  criteria. 

"RAC  members  shall  notify  NIH/ 
ORDA  within  15  working  days  if  the 
protocol  has  been  determined  to 
represent  novel  characteristics  requiring 
further  public  discussion. 

"Full  RAC  review  of  an  individual 
human  gene  transfer  experiment  can  be 
initiated  by  the  NDi  Director  or 
recommended  to  the  NIH  Director  by:  (i) 
Three  or  more  RAC  members,  or  (ii) 
other  Federal  agencies.  An  individual 
hiunan  gene  transfer  experiment  that  is 
recommended  for  fiill  RAC  review 
should  represent  novel  characteristics 
deserving  of  public  discussion.  RAC 
recommradations  on  a  specific  hiunan 
gene  transfer  experiment  shall  be 
forwarded  to  the  NDi  Director,  the 
Principal  Investigator,  the  sponsoring 
institution,  and  other  DHHS 
components,  as  appropriate. 

"Note:  For  specific  directives 
conceruiag  the  use  of  retroviral  vectors 
for  gene  delivery,  consult  Appendix  B- 
V-1,  Murine  Retroviral  Vectors." 

Section  m-C-l  is  proposed  to  be 
amended  to  read: 

"Section  III-C,  Experiments  that 
Require  Institutional  Biosafety 
Committee  and  Institutional  Review 
Board  Approvals  and  RAC  Review 
Before  Iiiitiation. 

"Section  III-C-l.  Experiments 
Involving  the  Deliberate  Transfer  of 
Recombinant  DNA  or  DNA  or  RNA 
Derived  from  Recombinant  DNA  into 
One  or  More  Human  Subjects. 

"Investigators  shall  not  initiate  any 
human  gene  transfer  experiments  until 
the  RAC  review  process  has  been 
completed  as  described  in  the  NIH 
Guidelines  (see  Appendix  M,  Points  to 
Consider  in  the  Design  and  Submission 


of  Protocols  for  the  Transfor  of 
Recombinant  DNA  Molecules  into  One 
or  More  Human  Subjects  (Points  to 
Consider));  Institutional  Biosafety 
Committee  approvals  have  been 
obtained  from  each  institution  at  which 
recombinant  DNA  material  will  be 
administered  to  human  subjects  (rather 
than  from  each  site  involved  in 
manufacturing  gene  transfiar  products): 
Institutional  Review  Board  approval(s) 
have  been  obtained;  and  appucable 
regulatory  authorization(s)  have  been 
obtained. 

"Submission  to  NIH/ORDA  shall  be  in 
accordance  with  Appendix  M-I, 
Submission,  Review,  and  Reporting 
Requirements — Human  Gene  Transfor 
Experiments,  and  should  contain  no 
proprietary  data  or  trade  secrets, 
enabling  all  aspects  of  the  review  to  be 
open  to  the  public.  Following  receipt  by 
NIH/ORDA.  relevant  information  shall 
be  entered  into  the  NIH  hiunan  gene 
transfer  database.  Summary  information 
pertaining  to  the  human  gene  transfer 
protocol  will  be  forwardml  to  RAC 
membns.  NIH/ORDA  summary 
information  shall  include  comparisons 
to  previously  registered  protocols. 
Specific  items  of  similarity  to  previous 
experiments  include  (but  are  not  limited 
to):  (i)  Gene  delivery  vehicle,  (ii) 
functional  gene,  (iii)  marker  gene,  (iv) 
packaging  cell  (if  applicable),  (v)  disease 
application,  (vi)  route  of  administration, 
and  (vii)  patient  selection  criteria. 

"The  RAC  review  process  shall 
include  an  initial  determination  as  to 
whether  the  submission  has  novel 
characteristics  warranting  full  RAC 
review  and  public  discussion.  During 
the  initial  determination.  RAC  members 
shall  notify  NIH/ORDA  of  their 
recommendations  regarding  the 
necessity  for  full  RAC  review  and  public 
discussion.  At  any  time  during  the 
review  process,  individual  RAC 
members  may  contact  NIH/ORDA  to 
request  additional  information  deemed 
important  to  the  decision-diaking 
process.  NIH/ORDA  will  immediately 
notify  the  Principal  Investigator(s)  of 
RAC  requests  for  additional 
information.  The  initial  RAC  review 
shall  be  completed  and  NIH/ORDA  will 
notify  the  Principal  Investigator  of  the 
results  of  this  review  within  15  working 
days  of  receipt  of  a  complete 
submission.  RAC  review  at  a  public 
meeting  of  an  individual  human  gene 
transfer  experiment  can  be:  (1)  Initiated 
by  the  NIH  Dire:rtor,  or  (2) 
recommended  to  NIH/ORDA  by:  (a) 
Three  or  more  RAC  members,  or  (b) 
other  Federal  agencies.  An  individual 
human  gene  transfer  experiment  that  is 
recommended  for  full  FL\C  review 
should  have  novel  characteristics 
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6 1  serving  of  public  discussion. 
1 1  illowing  that  review  and  discussion,. 
i  i  ^C  recommendations  on  a  specific 
i  1  iman  gene  transfer  experiment  shall 
be  forwarded  to  the  NIH  Director,  the 
mncipal  Investigator,  the  sponsoring 
ihstitution,  and/or  other  DHHS 
components,  as  appropriate. 
f'InvestigationaJ  New  Drug  (IND) 
plications  should  be  submitted  to 
A  in  the  format  described  in  21  CFR, 
pter  I,  Subchapter  D,  Part  312, 
ibpart  B,  Section  23,  IND  Content  and 
irmat. 
'Note:  For  specific  directives 

iming  the  use  of  retroviral  vectors 
gene  delivery,  consult  Appendix  B- 
1,  Murine  Retroviral  Vectors." 
'Section  IV-B-l-f,  under  Roles  and 
'sponsibilities,  of  the  Institution 
intly  reads  in  part: 
*  *  and  (ii)  all  aspects  of 
pendix  M,  Points  to  Consider  in  the 
'Sign  and  Submission  of  Protocols  for 
Transfer  of  Recombinant  DNA 
iecules  into  One  or  More  Human 
kbjects  (Points  to  Consider),  have  been 
appropriately  addressed  by  the 

Ecipal  Investigator  prior  to 
nission  to  NIH/ORDA.  Institutional 
afety  Committee  approval  must  be 
tained  fit>m  each  institution  at  which 
ombinant  DNA  material  will  be 
stered  to  human  subjects  (as 
posed  to  each  institution  involved  in 
production  of  vectors  for  human 
abplication  and  each  institution  at 
miich  there  is  ex  vivo  transduction  of 
'^  ombinant  DNA  material  into  target 
for  human  application)." 
'Section  IV-B-l-f  is  proposed  to  be 
ended  to  read  in  part: 

*  and  (ii)  all  aspects  of 
pendix  M,  Points  to  Consider  in  the 
>sign  and  Submission  of  Protocols  for 
Transfer  of  Recombinant  DNA 
'lecules  into  One  or  More  Human 
kbjects  (Points  to  Consider),  have  been 
propriately  addressed  by  the 

tdpal  Investigator  prior  to  the 
Itiation  of  any  human  gene  transfer 

iriments.  Institutional  Biosafety 
immittee  approval  must  be  obtained 
im  each  institution  at  which 
ombinant  DNA  material  will  be 
inistered  to  human  subjects  (rather 
from  each  site  involved  in 
dihnufacturing  gene  transfer  products)." 
"Section  IV-B-2-a-(l)  under  Roles 
and  Responsibilities,  Institutional 
Q^osafety  Committee  (IBC),  Membership 
d  Procediues,  currently  reads  in  part: 

'  and  (ii)  all  aspects  of 
pendix  M,  Points  to  Consider  in  the 
sign  and  Submission  of  Protocols  for 
Transfer  of  Recombinant  DNA 
Milecules  into  One  or  More  Human 
i  I  ibjects  (Points  to  Consider),  have  been 


appropriately  addressed  by  the 
Fthicipal  Investigator  prior  to 
submission  to  NDi/ORDA.  Institutional 
Biosafety  Committee  approval  must  be 
obtained  from  each  institution  at  which 
recombinant  DNA  material  will  be 
administered  to  human  subjects  (as 
opposed  to  each  institution  involved  in 
the  production  of  vectors  for  hiunan 
application  and  each  institution  at 
which  there  is  ex  vivo  transduction  of 
recombinant  DNA  material  into  target 
cells  for  human  application)." 

"Section  IV-B-2-a-(l)  is  proposed  to 
be  amended  to  read: 

"*  *  *  and  (ii)  all  aspects  of 
Appendix  M,  Points  to  Consider  in  the 
Design  and  Submission  of  Protocols  for 
the  Transfer  of  Recombinant  DNA 
Molecules  into  One  or  More  Human 
Subjects  (Poiiila  lu  Consider),  have  btwu 
appropriately  addressed  by  the 
Prkidpal  Investigator  prior  to  the 
initiation  of  any  human  gene  transfer 
experiments.  Institutional  Biosafety 
Committee  approval  must  be  obtained 
frt>m  each  institution  at  which 
recombinant  DNA  material  will  be 
administered  to  human  subjects  (rather 
than  from  each  site  involved  in 
manu&cturing  gene  transfer  products)." 

"Section  IV-B-6  under  Roles  and 
Responsibilities,  Institutional  Biosafety 
Committee  (IBC),  Hiunan  Gene  Therapy 
Expertise,  currently  reads  in  part: 

"*  *  *  and  (ii)  all  aspects  of 
Appendix  M,  Points  to  Consider  in  the 
Design  and  Submission  of  Protocols  for 
the  Transfer  of  Recombinant  DNA 
Molecules  into  One  or  More  Human 
Subjects  (Points  to  Consider),  have  been 
appropriately  addressed  by  the 
Ftincipal  Investigator  prior  to 
submission  to  NDi/ORDA." 

"Section  rV-B-6  is  proposed  to  be 
amended  to  read: 

"*  *  *  and  (ii)  all  aspects  of 
Appendix  M,  Points  to  Consider  in  the 
Design  and  Submission  of  Protocols  for 
the  Transfer  of  Recombinant  DNA 
Molecules  into  One  or  More  Human 
Subjects  (Points  to  Consider),  have  been 
appropriately  addressed  by  the 
Principal  Investigator  prior  to  the 
initiation  of  human  gene  transfer 
experiments." 

"Section  IV-B-7-b-{6)  under  Roles 
and  Responsibilities,  Principal 
Investigator,  ciurently  reads: 

"Ensure  that  all  aspects  of  Appendix 
M,  Points  to  Consider  in  the  Design  and 
Submission  of  Protocols  for  the  Transfer 
of  Recombinant  DNA  Molecules  into 
One  or  More  Human  Subjects  (Points  to 
Consider),  have  been  appropriately 
addressed  prior  to  submission  of  human 
gene  therapy  experiments  to  NDi/ 
ORDA." 


"Section  IV-B-7-b-{6)  is  proposed  to 
be  amended  to  read: 

"Ensiue  that  all  aspects  of  Appendix 
M,  Points  to  Consider  in  the  Design  and 
Submission  of  Protocols  for  the  Transfer 
of  Recombinant  DNA  Molecules  into 
One  or  More  Human  Subjects  (Points  to 
Consider),  have  been  appropriately 
addressed  prior  to  submission  of  human 
gene  transfer  experiments  to  NIH/ 
ORDA,  and  provide  a  letter  signed  by 
the  Principal  Investigators)  (PI)  on 
institutional  letterhead  acknowledging 
that  the  documentation  being  submitted 
to  NIH/ORDA  complies  with  the 
requirements  set  forth  in  Appendix  M, 
Points  to  Consider;  that  an  exact 
duplicate  of  this  submission  has  been 
sent  to  the  Institutional  Biosafety 
Committee;  and  that  the  proposed  study 
will  not  be  initiated  until:  (1)  The  RAC 
review  process  has  been  completed,  (2) 
final  approval(s)  have  been  obtained 
from  the  IBC(s)  at  each  clinical  trial 
site(s),  (3)  final  approval(s)  have  been 
obtained  frttm  the  IRB(s),  and  (4) 
applicable  regulatory  authorization(s) 
have  been  obtained." 

"Appendix  M,  Points  to  Consider  in 
the  Design  and  Submission  of  Protocols 
for  the  Transfer  of  Recombinant  DNA 
Molecules  into  One  or  More  Human 
Subjects  (Points  to  Consider),  preamble, 
paragraphs  4  through  7  are  proposed  to 
be  deleted  frt>m  the  preamble  and 
incorporated  with  modification  into  a 
reorganized  Appendix  M-I,  Submission, 
Review,  and  Reporting  Requirements — 
Human  Gene  Transfer  Experiments. 

"Research  proposals  involving  the 
deliberate  transfer  of  recombinant  DNA, 
or  DNA  or  RNA  derived  frtim 
recombinant  DNA,  into  hiunan  subjects 
(human  gene  transfer)  will  be 
considered  through  a  review  process 
involving  both  NIH/ORDA  and  the  RAC. 
Investigators  shall  submit  their  relevant 
information  on  the  proposed  human 
gene  transfer  experiments  to  NIH/ 
ORDA.  Submission  of  human  gene 
transfer  protocols  to  NIH  will  be  in  the 
format  described  in  Appendix  M-I, 
Submission  Requirements — Hiunan 
Gene  Transfer  Experiments.  Submission 
to  NIH  shall  be  for  registration  purposes 
and  will  ensure  continued  public  access 
to  relevant  human  gene  transfer 
information  conducted  in  compliance 
with  the  NIH  Guidelines.  Investigational 
New  Drug  (IND)  applications  should  be 
submitted  to  FDA  in  the  format 
described  in  21  CFR,  Chapter  I, 
Subchapter  D,  Part  312,  Subpart  B, 
Section  23,  IND  Content  and  Format. 

"Institutional  Biosafety  Committee 
approval  must  be  obtainecf  from  each 
institution  at  which  recombinant  DNA 
material  will  be  administered  to  human 
subjects  (as  opposed  to  each  institution 
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involved  in  the  production  of  vectms  for 
human  application  and  each  institution 
at  which  there  is  ex  vivo  transduction  of 
recombinant  DNA  material  into  target 
cells  for  human  application). 

"Factors  that  may  contribute  to  public 
discussion  of  a  human  gene  transfer 
experiment  by  RAC  include:  (i)  New 
vectors/new  gene  delivery  systems,  (ii) 
new  diseases,  (iii)  unique  applications 
of  gene  transfiar,  and  (iv)  other  issues 
considered  to  require  further  public 
discussion.  Among  the  experiments  that 
may  be  considered  exempt  from  RAC 
discussion  are  those  detormined  not  to 
represent  possible  risk  to  human  health 
or  the  environment.  Full  RAC  review  of 
an  individual  human  gene  transfer 
experiment  can  be  initiated  by  the  NIH 
Director  or  recommended  to  the  NIH 
Director  by:  (i)  Three  or  more  RAC 
members,  or  (ii)  othw  Federal  agencies. 
An  individual  human  gene  transfer 
experiment  that  is  recommended  for  full 
RAC  review  should  represent  novel 
characteristics  deserving  of  public 
discussion.  If  the  Director.  NIH, 
determines  that  an  experiment  will 
undergo  fiill  RAC  discussion,  NIH/ 
ORDA  will  immediately  notify  the 
Principal  Investigator.  RAC  members 
may  fraward  individual  requests  for 
additional  information  relevant  to  a 
specific  protocol  through  NIH/ORDA  to 
the  Principal  Investigator.  In  making  a 
determination  whether  an  experiment  is 
novel,  and  thus  deserving  of  full  RAC 
discussion,  reviewers  wiU  examine  the 
scientific  rationale,  scientific  context 
(relative  to  other  proposals  reviewed  by 
RAC),  whether  the  preliminary  in  vitro 
and  in  wvd  safety  data  were  obtained  in 
appropriate  models  and  are  sufficient, 
and  whether  questions  related  to 
relevant  social  and  ethical  issues  have 
been  resolved.  RAC  recommendations 
on  a  specific  human  gene  transfer 
experiment  shall  be  forwarded  to  the 
NDi  Director,  the  Principal  Investigator, 
the  sponsoring  institution,  and  other 
DHHS  components,  as  appropriate. 
Relevant  documentation  will  be 
included  in  the  material  for  the  RAC 
meeting  at  which  the  experiment  is 
scheduled  to  be  discussed.  RAC 
meetings  will  be  open  to  the  public 
except  where  trade  secrets  and 
proprietary  information  are  reviewed 
(see  Section  IV-D-5,  Protection  of 
Proprietary  Data).  RAC  prefers  that 
information  provided  in  response  to 
Appendix  M  contain  no  proprietary  data 
or  trade  secrets,  enabling  all  aspects  of 
the  review  to  be  open  to  the  public. 

"Note:  Any  application  suomitted  to 
NIH/ORDA  shall  not  be  designated  as 
'confidential'  in  its  entirety.  In  the  event 
that  a  sponsor  determines  that  specific 
responses  to  one  or  more  of  the  items 


described  in  Appendix  M  should  be 
considered  as  proprietary  or  trade 
secret,  each  item  should  be  clearly 
identified  as  such.  The  cover  letter 
(attached  to  the  submitted  material) 
shall:  (1)  Clearly  indicate  that  select 
portions  of  the  application  contain 
information  considered  as  proprietary  or 
trade  secret,  (2)  a  brief  explanation  as  to 
the  reason  that  each  of  these  items  is 
determined  proprietary  or  trade  secret." 

Appendix  M,  Points  to  Consider, 
Pre^ble,  paragraphs  8  and  9,  currently 
reads: 

"Public  discussion  of  human  gene 
transfer  experiments  (and  access  to 
relevant  injformation)  shall  serve  to 
inform  the  public  about  the  technical 
aspects  of  the  proposals,  meaning  and 
significance  of  the  research,  and 
significant  safisty,  social,  and  ethical 
implications  of  the  research.  RAC 
discussion  is  intended  to  ensure  the  safe 
and  ethical  conduct  of  gene  therapy 
experiments  and  facilitate  public 
understanding  of  this  novel  area  of 
biomedical  research." 

"In  its  evaluation  of  human  gene 
transfer  proposals,  RAC  wiU  consider 
whether  the  design  of  such  experiments 
offers  adequate  assurance  that  their 
consequences  will  not  go  beyond  their 
purpose,  which  is  the  same  as  the 
traditional  purpose  of  clinical 
investigation,  namely,  to  protect  the 
health  and  well  being  of  human  subjects 
being  treated  while  at  the  same  time 
gathering  generalizable  knowledge.  Two 
possible  undesirable  consequences  of 
the  transfer  of  recombinant  DNA  would 
be  unintentional:  (i)  Vertical 
transmission  of  genetic  changes  fit>m  an 
individual  to  his/her  offspring,  or  (11) 
horizontal  transmission  of  viral 
infection  to  other  persons  with  whom 
the  individual  comes  in  contact. 
Accordingly,  Appendices  M-I  through 
M-V  request  information  that  will 
enable  RAC  and  NIH/ORDA  to  assess 
the  possibility  that  the  proposed 
experlment(s)  will  inadvertently  aBed 
reproductive  cells  or  lead  to  infection  of 
other  people  (e.g.,  medical  personnel  or 
relatives)." 

Appendix  M,  Points  to  Consider, 
Preamble,  paragraphs  8  and  9,  are 
proposed  to  be  amended  to  read: 

"Research  proposals  involving  the 
deliberate  transfer  of  recombinant  DNA, 
or  DNA  or  RNA  derived  from 
recombinant  DNA,  into  human  subjects 
(human  gene  transfer)  will  be 
considered  through  a  review  process 
involving  NIH/ORDA  and  the  RAC 
(described  below  in  Appendix  M-I).  In 
its  evaluation  of  human  gene  transfer 
proposals,  RAC  will  consider  whether 
the  design  of  such  experiments  offers 
adequate  assurance  that  their 


consequences  will  not  go  beyond  their 
purpose,  which  is  the  same  as  the 
tracfitional  purpose  of  clinical 
investigation,  namely,  to  protect  the 
health  and  well  being  of  human  subjects 
being  treated  while  at  the  same  time 
gathering  generalizable  knowledge.  Two 
possible  undesirable  consequences  of 
the  transfer  of  recombinant  DNA  would 
be  unintentional:  (1)  Vertical 
transmission  of  genetic  changes  from  an 
individual  to  his/her  ofiispring,  or  (11) 
horizontal  transmission  of  viral 
infection  to  other  persons  with  whom 
the  individual  comes  in  contact. 
Accordingly,  Appendices  M-I  through 
M-V  request  information  that  will 
enable  RAC  and  NIH  to  assess  the 
possibility  that  the  proposed 
experiment(s)  will  Inadvertently  affect 
reproductive  cells  or  lead  to  Infection  of 
other  people  (e.g.,  medical  personnel  or 
relatives). 

"In  its  evaluation  of  human  gene 
transfer  proposals,  RAC  will  also 
consider  whether  a  proposed  human 
gene  transfer  experiment  presents  novel 
characteristics  warranting  further 
review  by  the  full  RAC  and  public 
discussion  (as  discussed  in  Appendix 
M-I  below).  Public  discussion  of  human 
gene  transfer  experiments  (and  access  to 
relevant  information)  shall  serve  to 
inform  the  public  about  the  technical 
aspects  of  the  proposals,  meaning  and 
significance  of  the  research,  and 
significant  safety,  social,  and  ethical 
implications  of  the  research.  The 
process  of  RAC  review  and  public 
discussion  is  intended  to  foster  the  safe 
and  ethical  conduct  of  htunan  gene 
transfer  experiments  and  fecilltate 
public  imderstanding  of  this  novel  area 
of  biomedical  research." 

Appendix  M-I,  currently  entitled 
Submission  Requirements — Human 
Gene  Transfer  Experiments,  currently 
reads: 

"Appendix  M-I,  Submission 
Requirements — ^Human  Gene  Transfer 
Experiments. 

"Investigators  must  submit  the 
following  material  (see  exemption  in 
Appendix  M-VID-A,  Footnotes  of 
Appendix  M)  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health/MSC  7010, 6000 
Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  Phone 
301-49S-9838,  FAX  301-49&-9839. 
Investigators  may  submit  this  material 
electronically  and  can  obtain  specific 
instructions  fix>m  the  ORDA  home  page 
(http://www.nlh.gov/od/orda)  regarding 
electronic  submission  requirements.  For 
all  submissions,  whether  printed  or 
electronic,  ORDA  will  confirm  receipt 
within  three  working  days  after 
receiving  the  submission.  Investigators 
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should  contact  ORDA  if  they  do  not 
receive  this  confirmation. 

r'Proposals  in  printed  form  and/or  in 
a  [^  electronic  version  shall  be  submitted 
tolNIH/ORDA  in  the  following  order:  (1) 
S  oientific  abstract;  (2)  non-technical 
a  tjstract:  (3)  Responses  to  Appendix 
M|-II  through  M-V,  Description  of  the 
F  itoposal.  Informed  Consent,  Privacy 
a  nd  Confidentiality,  and  Special  Issues 
(1  l^e  pertinent  responses  can  be 
provided  in  the  protocol  or  as  an 
pendix  to  the  protocol);  (4)  clinical 
tocol  as  approved  by  the  local 
itutional  Biosafety  Committee  and 
titutional  Review  Board;  (5)  Informed 
li^nsent  document  as  approved  by  the 
ititutional  Review  Board  (see 
Appendix  M-III,  Informed  Consent);  (6) 
appendices  (including  tables,  figiu«s,     * 
and  manuscripts);  (7)  curricula  vitae — 
E  ( I  more  than  two  pages  for  each  key 
p  gofessional  person  in  biographical 
sketch  format;  and  (8)  all  submissions 
mjust  include  Institutional  Biosafety 
Qbmmittee  (IBC)  and  Institutional 
#view  Board  (IRB)  approvals  and  their 
liberations  pertaining  to  your 
itocol.  IBC  approval  must  be  obtained 
m  each  institution  at  which 
ombinant  DNA  material  will  be 
istered  to  human  subjects  (as 
[Imposed  to  each  institution  involved  in 
production  of  vectors  for  human 
plication  and  each  institution  at 

there  is  ex  vivo  transduction  of 
ombinant  DNA  material  into  target 
lis  for  human  application).  Because 
se  written  IBC  and  IRB  approvals 
uire  appropriate  signatures, 
estigator&cannot  submit  them 
nically.  Investigators  should 
ibmit  these  signed  approvals  either  by 

1  or  by  facsimile  transmission. 
"Investigational  New  Drug  (IND) 
plications  shall  be  submitted  to  the 
A  in  the  format  described  in  21  CFR, 

pter  I,  Subchapter  D,  Part  312, 
bpart  B,  Section  23,  IND  Content  and 
>nna/.  Submissions  to  the  FDA  should 
sent  to  the  Division  of  Congressional 
d  Public  Afbirs,  Document  Control 
l^nter,  HFM-99,  Center  for  Biologies 
valuation  and  Research,  1401 
.( >ckville  Pike,  Rockville,  Maryland 
9852-1448. 

"Note:  NIH/ORDA  will  accept 
bmission  material  at  any  time, 
llbwever,  if  a  protocol  is  submitted  less 
than  eight  weeks  before  a  scheduled 
RAC  meeting  and  subsequently  is 
recommended  for  public  discussion  by 
1 1  e  fiill  RAC,  the  public  discussion  of 
t  ]  at  protocol  will  be  deferred  until  the 
I K  >xt  scheduled  RAC  meeting.  This 
c  i  ^t-week  period  is  needed  to  ensure 
s  (  equate  time  for  review  by  the 
c  ( immittee  members." 


Appendix  M-VI,  RAC  Review — 
Human  Gene  Transfer  Experiments, 
currently  reads  (and  is  proposed  to  be 
incorporated  in  Appendix  M-I): 

"Appendix  M-VI,  RAC  Review- 
Human  Gene  Transfer  Experiments. 

"In  order  to  maintain  public  access  to 
information  regarding  himian  gene 
transfer  protocols,  NIH/ORDA  will 
maintain  the  documentation  described 
in  Appendices  M-I  through  M-V 
(including  protocols  that  are  not 
reviewed  by  RAC).  RAC  prefers  that 
information  provided  in  response  to 
Appendix  M,  Points  to  Consider. 
contain  no  proprietary  data  or  trade 
secrets,  enabling  all  aspects  of  the 
discussion  to  be  open  to  the  public. 

"Appendix  M-VI-A.  RACS4embers' 
Written  Comments. 

"Following  receipt  by  NIH/ORDA, 
summary  information  on  each  human 
gene  transfer  protocol  will  be  forwarded " 
to  RAC  members.  Each  RAC  member 
shall  notify  NIH/ORDA  within  15 
working  days  regarding  the  necessity  for 
full  RAC  discussion.  Full  RAC  review  of 
an  individual  human  gene  transfer 
experiment  can  be  initiated  by  the  NIH 
Director  or  recommended  to  die  NIH 
Director  by:  (i)  Three  or  more  RAC 
members,  or  (ii)  other  Federal  agencies. 
An  individual  human  gene  transfer 
experiment  that  is  recommended  for  full 
RAC  review  should  represent  novel 
characteristics  deserving  of  public 
discussion.  If  the  Director,  NIH, 
determines  that  an  experiment  will 
undergo  full  RAC  discussion,  NIH/ 
ORDA  will  immediately  notify  the 
Principal  Investigator.  RAC  members 
may  forward  individual  requests  for 
additional  information  relevant  to  a 
specific  protocol  through  NIH/ORDA  to 
the  Principal  Investigator.  In  making  a 
determination  whether  an  experiment  is 
novel,  and  thus  deserving  of  full  RAC 
discussion,  reviewers  shadl  examine  the 
scientific  rationale,  scientific  context 
(relative  to  other  proposals  reviewed  by 
RAC),  whether  the  preliminary  in  vitro 
and  in  vivo  safety  data  were  obtained  in 
appropriate  models  and  are  sufficient, 
and  whether  questions  related  to 
relevant  social  and  ethical  issues  have 
been  resolved.  RAC  recommendations 
on  a  specific  human  gene  transfer 
experiment  shall  be  forwarded  to  the 
Nffl  Director,  the  Principal  Investigator, 
the  sponsoring  institution,  and  other 
DHHS  components,  as  appropriate." 

Appendix  M-Vn,  Reporting 
Requirements — ^Hiunan  Gene  Transfer 
Protocols  currently  reads  (and  is 
proposed  to  be  incorporated  in 
Appendix  M-I): 

Appendix  M-Vn,  Reporting 
Requirements — ^Human  Gene  Transfer 
Protocols. 


"Appendix  M-VII-A,  Investigational 
New  Drug  Application  Reporting. 

"Upon  receipt  of  notification  of 
permission  to  proceed  with  an 
Investigational  New  Drug  application 
for  a  human  gene  transfer  protocol,  the 
Principal  Iuvestigator(s)  shall  submit  a 
written  report  that  includes  the 
following  information:  (1)  How  the 
investigator(s)  responded  to  RAC's 
reconunendations  on  the  protocol  (if 
applicable),  and  (2)  any  modifications  to 
the  protocol  as  required  by  FDA. 

"Appendix  M-VII-B,  Annual  Data 
Reporting  and  Gene  Therapy  Database. 

"Investigators  shall  comply  with 
annual  data  reporting  requirements. 
Annual  Data  Report  forms  will  be 
forwarded  by  NIH/ORDA  to 
investigators.  Data  submitted  in  these 
reports  will  be  evaluated  by  RAC  and 
NIH/ORDA,  and  reviewed  at  a  future 
RAC  meeting.  Information  obtained 
through  annual  data  reporting  will  be 
included  in  a  human  gene  transfer 
database  that  will  be  administered  by 
NIH/ORDA.  The  purpose  of  this  human 
gene  transfer  database  is  to:  (1)  Maintain 
an  institutional  memory,  (2)  provide 
administrative  details  of  protocol 
registration,  (3)  provide  annual  status 
reports  of  protocols,  (4)  facilitate  risk 
assessment  of  individual  appUcations  of 
human  gene  transfer,  and  (5)  enhance 
public  awareness  of  relevant  scientific, 
safety,  social,  and  ethical  issues. 

"Appendix  M-VII-C,  Adverse  Event 
Reporting. 

"Investigators -who  have  received 
approval  from  FDA  to  initiate  a  human 
gene  transfer  protocol  must  report  any 
serious  adverse  event  immediately  to 
the  local  Institutional  Review  Board, 
Institutional  Biosafety  Committee, 
Office  for  Protection  from  Research 
Risks  (if  applicable),  NIH/ORDA,  and 
FDA,  followed  by  the  submission  of  a 
written  report  filed  with  each  group. 
Reports  submitted  to  NIH/ORDA  shall 
be  sent  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health/MSC  7010,  6000  Executive 
Boulevard,  Suite  302,  Bethesda, 
Maryland  20892-7010,  (301)  496- 
9838." 

Appendix  M-VIII,  Footnotes  of 
Appendix  M,  is  proposed  to  be 
renumbered  to  Appendix  M-VII. 

Appendix  M-I  is  proposed  to  be 
amended  to  read: 

"Appendix  M-I.  Submission,  Review, 
and  Reporting  Requirements — Human 
Gene  Transfer  Experiments. 

"Appendix  M-I-A.  Submission 
Requirements. 

"Investigators  must  submit  the 
following  material  (see  exemption  in 
Appendix  M-VI-A,  Footnotes  of 
Appendix  Mi  to  the  Office  of 
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Recombinant  DNA  Activities,  National 
Institutes  of  Health/MSC  7010.  6000 
Executive  Boulevard,  Suite  302, 
Bethesda.  K4aryland  20892-7010,  Phone 
301-496-9838.  FAX  301-496-9839. 
Investigators  may  submit  this  material 
electronically.  ORDA  will  confirm 
receipt  within  three  working  days  after 
receiving  the  submission.  Investigators 
should  contact  ORDA  if  they  do  not 
receive  this  confirmation.  Additional 
information  regarding  RAC  activities  is 
located  on  the  ORDA  home  page  [http:/ 
/www.nih.gov/od/orda). 

"Proposals  in  printed  form  and/or  in 
an  electronic  version  shall  be  submitted 
to  NIH/ORDA  in  the  following  order:  (1) 
Cover  letter  on  institutional  letterhead 
that  has  been  signed  by  the  Principal 
Investigator(s)  at  the  proposed  clinical 
trial  site(s).  The  cover  letter  must 
acknowledge  that  the  documentation 
submitted  to  NIH/ORDA  complies  with 
the  requirements  set  forth  in  Appendix 
M-I  of  the  NIH  Guidelines  and  that  an 
exact  duplicate  of  this  documentation 
has  been  submitted  to  the  IBC  at  the 
proposed  clinical  trial  site(s).  The  cover 
letter  must  acknowledge  that  the 
proposed  study  wUl  not  be  initiated 
until:  (a)  The  RAC  review  process  has 
been  completed;  (b)  final  approval(s) 
have  been  obtained  from  the  IBC(s)  at 
each  clinical  trial  site(s);  (c)  final 
approval(s)  have  been  obtained  from  the 
IRB(s);  and  (d)  all  applicable  regulatory 
authorization(s)  have  been  obtained.  (2) 
Scientific  abstract.  (3)  Non-technical 
abstract.  (4)  The  proposed  clinical 
protocol,  including  tables,  figures,  and 
relevant  manuscripts.  (5)  Responses  to 
Appendix  M-n  throu^  M-V, 
Description  of  the  Proposal,  Informed 
Consent,  Privacy  and  Confidentiality, 
and  Special  Issues.  Responses  to 
Appendices  M-II  through  M-V  may  be 
provided  mihet  as  an  appendix  to  the 
clinical  protocol  or  within  the  rliniral 
protocol.  If  responses  to  Appendices  Ki- 
ll through  M-V  are  included  within  the 
clinical  protocol,  each  response  must  be 
accompanied  by  its  corresponding 
reference  to  Appendix  M-II  throiigh  M- 
V.  (6)  Proposed  Informed  Consent 
document  (see  Appendix  M-m, 
Informed  Consent).  (7)  Curricula  vitae  of 
the  principal  investigator(s)  at  the 
proposed  clinical  trial  site(s)  (no  more 
than  two  pages  for  each  key  professional 
person  in  biographical  sketch  format). 

"Note:  NIH/ORDA  will  accept 
submission  material  at  any  time. 
However,  if  a  protocol  is  submitted  less 
than  eight  weeks  before  a  scheduled 
RAC  meeting  and  subsequently  is 
recommended  for  public  discussion  by 
the  full  RAC.  the  public  discussion  of 
tha^  protocol  will  be  deferred  until  the 
next  scheduled  RAC  meeting.  This 


eight-week  period  is  needed  to  ensure 
adequate  time  for  review  by  the 
committee  members  as  well  as  public 
notice  and  comment. 

"Investigational  New  Drug  (IND) 
applications  shall  be  submitted  to  the 
FDA  in  the  format  described  in  21  CFR, 
Chapter  I,  Subchapter  D,  Part  312, 
Subpart  B,  Section  23.  IND  Content  and 
Format.  Submissions  to  the  FDA  should 
be  sent  to  the  Division  of  Congressional 
and  Public  Affairs,  Dociunent  Control 
Center.  HFM-99,  Center  for  Biologies 
Evaluation  and  Research,  1401 
Rockville  Pike.  Rockville,  Maryland 
20852-1448. 

"Appendix  M-I-B.  RAC  Review 
Requirements. 

"Appendix  M-I-B-1.  Initial  RAC 
Review 

"Human  gene  transfer  experiments 
submitted  to  NIH/ORDA  must  meet  the 
requirements  set  forth  in  Appendix  M- 
I,  Submission,  Review,  and  Reporting 
Requirements — Human  Gene  Transfer 
Expenments,  and  should  not  contain 
proprietary  data  or  trade  secrets, 
enabling  all  aspects  of  the  review  to  be 
open  to  the  public.  Investigators  shall 
not  initiate  die  proposed  study  prior  to 
completion  of  the  RAC  review  process. 

"The  RAC  review  process  shall 
include  an  initial  determination  as  to 
whether  the  submission  has  novel 
characteristics  warranting  full  RAC 
review  and  public  discussion.  Ihiring 
the  initial  determination,  RAC  members 
shall  notify  NIH/ORDA  of  their 
recommendations  regarding  the 
necessity  for  full  RAC  review  and  public 
discussion.  At  any  time  during  the 
review  process,  individual  RAC 
members  may  contact  NIH/ORDA  to 
request  additional  information  deemed 
important  to  the  decision-making 
process.  NIH/ORDA  will  immediately 
notify  the  Principal  Investigator(s)  of 
RAC  requests  for  additional 
information.  The  initial  RAC  review 
shall  be  completed  and  NIH/ORDA  will 
notify  the  Principal  Investigator  of  the 
results  of  this  review  within  15  working 
days  of  receipt  of  a  complete 
submission.  RAC  review  at  a  public 
meeting  of  an  individual  human  gene 
transfer  experiment  can  be:  (1)  Initiated 
by  the  NIH  Director,  or  (2) 
recommended  to  NIH/ORDA  by:  (a) 
Three  or  more  RAC  members,  or  (b) 
other  Federal  agencies.  An  individual 
human  gene  transfer  experiment  that  is 
recommended  for  fuU  RAC  review 
shoidd  have  novel  characteristics 
deserving  of  public  discussion. 
Following  that  review  and  discussion, 
RAC  recommendations  on  a  specific 
human  gene  transfer  experiment  shall 
be  forwarded  to  the  NIH  Director,  the 
Principal  Investigator,  the  sponsoring 


institution,  and/or  other  DHHS 
components,  as  appropriate. 

"An  individual  hiunan  gene  transfer 
experiment  that  is  recommended  for  full 
RAC  review  should  represent  novel 
characteristics  deserving  of  public 
discussion.  In  making  a  determination 
whether  an  experiment  is  novel, 
reviewers  shall  examine  the  scientific 
rationale,  scientific  context  (relative  to 
other  proposals  reviewed  by  RAC). 
Factors  that  may  warrant  public 
discussion  of  a  human  gene  transfer 
experiment  by  the  RAC  include:  (i)  new 
vectors/new  gene  delivery  systems,  (ii) 
new  diseases,  (iii)  unique  applications 
of  gene  transfer,  and  (iv)  other  issues 
considered  to  require  further  public 
discussion. 

"Appendix  M-I-B-2.  Full  RAC 
Review  and  Public  Discussion 

"RAC  meetings  will  be  open  to  the 
public  except  where  trade  secrets  and 
proprietary  information  are  reviewed. 
Relevant  docnunentation  will  be 
included  in  the  material  for  the  RAC 
meeting  at  which  the  experiment  is 
scheduled  to  be  discussed.  Following 
RAC  review  and  public  discussion,  RAC 
recommendations  on  a  specific  human 
gene  transfer  experiment  shall  be 
forwarded  to  the  NIH  Director,  the 
Principal  Investigator,  the  sponsoring 
institution,  and/or  other  DHHS 
components,  as  appropriate. 

"Note:  To  enable  all  aspects  of  the 
review  process  to  be  open  to  the  public, 
information  provided  in  response  to 
Appendix  M  should  not  contain 
proprietary  data  or  trade  secrets  and  any 
application  submitted  to  NIH/ORDA 
shall  not  be  designated  as  'confidential' 
in  its  entirety.  In  the  event  that  an 
investigator  determines  that  specific 
responses  to  one  or  more  of  the  it^ms 
described  in  Appendix  M  shoidd  be 
considered  as  proprietary  or  trade 
secret,  each  item  shoidd  be  clearly 
identified  as  such.  The  cover  letter 
(attached  to  the  submitted  material) 
shall:  (1)  Clearly  indicate  the 
information  that  is  considered  as 
proprietary  or  trade  secret,  (2)  an 
explanation  as  to  the  reason  that  each  of 
these  items  is  determined  proprietary  or 
trade  secret. 

"Appendix  M-I-C.  Reporting 
Requirements. 

"Appendix  M-I-C-1.  Initiation  of  the 
Clinical  Investigation. 

"The  Principal  Investigator(s)  shall 
submit  the  following  to  NIH/ORDA 
within  15  working  days  of  initiation  of 
a  human  gene  transfer  experiment:  (1)  A 
copy  of  the  Informed  Consent  document 
approved  by  the  IRB,  (2)  a  copy  of  the 
protocol  approved  by  the  IBC  and  IRB, 
and  (3)  a  copy  of  the  final  IBC 
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a  f  prdval(8)  at  the  clinical  trial  site(s):  (4) 

:opy  of  the  final  IRB  approval(s);  (5) 
all  irief  written  report  that  includes  the 
f(  >  lowing  information:  (a)  how  the 
L I  rastigator(s)  responded  to  RAC's 
Dpommendations  on  the  protocol  (if 
wplicable),  and  (b)  any  modifications  to 
protocol  as  required  by  FDA. 

'Appendix  M-I-C-2.  Annual 
^^porting. 

'Investigators  shall  comply  with 
a  linual  data  reporting  requirements. 
/  ^ual  data  report  forms  will  be 
forwarded  by  NIH/ORDA  to 
inivestigators.  Information  submitted  in 
til  Bse  annual  reports  will  be  evaluated 
b^NIH/ORDA  and  the  RAC,  and 
possibly  considered  at  a  future  RAC 
mfieting.  Information  obtained  through 
tfiie  annual  data  reporting  process  will 
tie  included  in  the  NIH/ORDA  clinical 
trials  database  to:  (1)  Provide  clinical 
trial  information;  (2)  provide 
ministrative  details  of  protocol 
istiation;  (3)  provide  annual  status 
orts  of  protocols;  (4)  facilitate  risk 
ajsgessment  of  individual  applications  of 
gene  transfer;  and  (5)  enhance 
hlic  awareness  of  relevant  scientific, 
fety,  social,  and  ethical  issues. 

!" Appendix  M-I-C-3.  Serious  Adverse 
^lent  Reporting. 

"Investigators  who  have  received 
thorization  firom  FDA  to  initiate  a 
an  gene  transfer  protocol  must 
ort  any  serious  adverse  event 

ediately  to  the  local  Institutional 
view  Board,  Institutional  Biosafety 
immittee.  Office  for  Protection  fi-om 
isearch  Risks  (if  applicable),  NIH/ 

A,  and  FDA,  followed  by  the 
hmission  of  a  written  report  filed  with 
ich  group.  Reports  submitted  to  NIH/ 
#IDA  shall  be  sent  to  the  Office  of 
I  :icombinant  DNA  Activities,  National 
I  ^titutes  of  Health/MSC  7010,  6000 
I^ecutive  Boulevard,  Suite  302, 
iethesda,  Maryland  20892-7010,  (301) 
4<  16-9838." 

Appendix  M-m-B  ciurently  reads  in 
^fit: 

Investigators  submitting  human  gene 
t  r  msfer  proposals  must  include  the 
I  c  formed  Consent  dociunent  as 
{ ]  iproved  by  the  local  Institutional 
I  [  jview  Bowl.  A  separate.  *  •  ^" 

Appendix  M-HI-B  is  proposed  to     > 
ilEad: 

"Investigators  submitting  human  gene 
t  r  msfer  proposals  must  include  a  copy 
( >:  the  proposed  Informed  Consent 
( i)cument.  A  separate  *  *  *" 


n.  PropoMd  AmendmentB  to  Appendix 
M,  Points  to  Consider  in  the  Design  and 
Submission  of  Protocols  for  the 
Transfier  of  Recombinant  DNA 
Molecules  into  One  or  More  HiimaB 
Subjects  (Points  to  Consider),  of  the  NIH 
Guidelines,  Regarding  Prenatal  Gene 
Transfer  Research 

n-A.  Background  Information. 

On  July  31, 1998,  Dr.  W.  French 
Anderson,  University  of  Southern 
California,  Los  Angeles,  California,  and 
Dr.  Esmail  Zanjani,  Veterans  Hospital, 
Reno,  Nevada,  submitted  the  following 
two  "pre-protocols"  for  in  utero  gene 
transfer  entitled:  (1)  In  Utero  Gene 
Transfer  for  the  Treatment  of  ADA- 
Deficient  SCID  and  (2)  In  Utero  Gene 
Transfer  for  the  Treatment  of  a- 
Thalassemia.  These  two  "pre-protocols" 
provided  the  catalyst  fur  Qie  RAC 
recommendation  to  the  NIH  Director 
made  at  its  September  1998  meeting  that 
a  Gene  Therapy  Policy  Conference 
(GTPC)  should  be  held  on  the  topic  of 
prenatal  gene  transfer.  On  January  7-8, 
1999,  NIH  convened  the  GTPC  entitled: 
Prenatal  Gene  Transfer:  Scientific, 
Medical,  and  Ethical  Issues.  This 
meeting  provided  a  public  forum  for  the 
presentation  and  discussion  of  relevant 
scientific  data  and  policy  issues  by 
members  of  the  scientific,  biomedical, 
ethical,  and  legal  communities  and  the 
public.  The  anticipated  outcome  of  the 
GTPC  is  two-fold:  (1)  Development  of  a 
policy  paper  that  will  highlight  the 
conclusions  of  the  working  groups  and 
conference  participants,  and  (2)  a 
comprehensive  list  of  issues  that  should 
be  further  deliberated  by  the  RAC  at 
subsequent  meetings.  To  achieve  this 
goal,  RAC  members  and  ad  hoc  experts 
were  assigned  to  one  or  more  of  the 
following  working  groups  based  on  their 
individual  areas  of  expertise:  Working 
Group  I — ^Preclinical  Research  Issues; 
Worldng  Group  II — Clinical  Research 
Issues;  and  Working  Group  III — Ethical, 
Legal,  and  Societal  Issues. 

At  the  March  11-12, 1999.  RAC 
meeting,  the  RAC  discussed  three 
working  group  reports  and  issued  a 
consensus  statement  that  reads: 

The  RAC  continues  to  explore  the 
issues  raised  by  the  potential  of  in  utero 
gene  transfer  research.  However,  at 
present,  the  members  unanimously 
agree  that  it  is  prematiue  to  undertake 
any  human  in  utero  gene  transfer 
experiment. 

Rationale:  Significant  additional 
preclinical  and  clinical  studies 
addressing  vector  transduction  efficacy, 
biodistribution,  and  toxicity  are 
required  before  a  human  in  utero  gene 
transfer  protocol  should  proceed.  In 
addition,  a  more  thorough 


understanding  of  the  ontogeny  of 
human  organ  systems,  such  as  the 
immune  and  nervous  systems,  is  needed 
to  better  define  the  potential  efficacy 
and  risks  of  human  in  utero  gene 
transfer.  Prerequisites  for  considering 
any  specific  hiunan  in  utero  gene 
transfer  procediue  include  an 
understanding  of  the  pathophysiology  of 
the  candidate  disease  and  a 
demonstrable  advantage  to  the  in  utero 
approach.  Once  the  above  criteria  are 
met,  the  committee  would  be  willing  to 
consider  well  rationalized  in  utero  gene 
transfer  protocols." 

Appendix  M,  Points  to  Consider, 
Preamble,  to  include  a  new  paragraph 
after  paragraph  3,  is  proposed  to  read: 

The  RAC  continues  to  explore  the 
issues  raised  by  the  potential  of  in  utero 
gene  transfer  research.  However,  at 
present,  the  RAC  concludes  that  it  is 
premature  to  undertake  any  human  in 
utero  gene  transfer  experiment. 
Significant  additional  preclinical  and 
clinical  studies  addressing  vector 
transduction  efficacy,  biodistribution, 
and  toxicity  are  required  before  a 
human  in  utero  gene  transfer  protocol 
should  proceed.  In  addition,  a  more 
thorough  imderstanding  of  the  ontogeny 
of  hiunan  organ  systems,  such  as  the 
immime  and  nervous  systems,  is  needed 
to  better  define  the  potential  efficacy 
and  risks  of  human  in  utero  gene 
transfer.  Prerequisites  for  considering 
any  specific  human  in  utero  gene 
transfer  procedure  include  an 
imderstanding  of  the  pathophysiology  of 
the  candidate  disease  and  a 
demonstrable  advantage  to  the  in  utero 
approach.  Once  the  above  criteria  are 
met,  the  RAC  woiild  be  willing  to 
consider  well  rationalized  in  utero  gene 
transfer  protocols." 

m.  Discussion  of  Three  Novel  Human 
Gene  Transfer  Protocols 

During  the  September  2-3, 1999,  RAC 
meeting,  three  novel  human  gene 
transfer  protocols  will  be  discussed:  (1) 
Limb  girdle  muscular  dystrophy  using 
adeno-associated  viral  vector  delivery  of 
sarcoglycan  genes,  (2)  hemophilia  A 
using  systemic  retroviral  vector  delivery 
of  a  gene  encoding  factor  Vm,  and  (3) 
gyrate  atrophy  using  retroviral  vector 
delivery  of  a  gene  encoding  ornithine 
aminotransferase. 

IV.  Discussion  on  Expediting  RAC 
Public  Review  Process  of  Human  Gene 
Transfer  Experiments 

The  NIH  is  interested  in  exploring 
strategies  to  expedite  further  the  process 
of  public  discussion  by  the  RAC  of 
novelprotocols. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
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Program  Announcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
in  its  announcements  the  number  and 
title  of  affected  individual  programs  for 
the  guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 


molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 


program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
afiiected. 

Dated:  August  5, 1999. 
Lana  R.  Sldrboll, 

Associate  Director  for  Science  Policy, 

National  Institutes  of  Health. 

(FR  Doc.  9»-20646  Filed  a-10-99:  8:45  am] 
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itke  President 


ExecutiTe  Order  13133  of  August  5,  1999 

Working  Group  on  Unlawful  Conduct  on  the  Internet 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  address  unlawful 
conduct  that  involves  the  use  of  the  Internet,  it  is_  hereby  ordered  as  follows: 

Sectisn  1.  Establishment  and  Purpose,  (a)  There  is  hereby  established  a 
working  group  to  address  unlawful  conduct  that  involves  the  use  of  the 
Internet  ("Working  Group").  The  purpose  of  the  Working  Group  shall  be 
to  prepare  a  report  and  recommendatious  conceming: 

(1)  The  extent  to  which  existing  Federal  laws  provide  a  sufficient 
basis  for  effective  investigation  and  prosecution  of  unlawfid 
conduct  that  involves  the  use  of  the  hitemet,  such  as  the  ille- 
gal sale  of  guns,  explosives,  controlled  substances,  and  pre- 
scription drugs,  as  well  as  fraud  and  child  pornography. 

(2)  The  extent  to  which  new  technology  tools,  capabilities,  or 
legal  authorities  may  be  required  for  effective  investigation 
and  prosecution  of  unlawful  conduct  that  involves  the  use  of 
the  Internet;  and 

(3)  The  potential  for  new  or  existing  tools  and  capabilities  to 
educate  and  empower  parents,  teachers,  and  others  to  prevent 
or  to  minimize  the  risks  from  unlawful  conduct  that  involves 
the  use  of  the  Internet. 

(b)  The  Working  Group  shall  undertake  this  review  in  the  context  of 
ciurent  Administration  Internet  policy,  which  includes  support  for  industry 
self-regulation  where  possible,  technology-neutral  laws  and  regulations,  and 
an  appreciation  of  the  Internet  as  an  important  medium  both  domestically 
and  internationally  for  commerce  and  (ree  speech. 

Sec.  2.  Schedule.  The  Working  Group  shall  complete  its  work  to  the  greatest 
extent  possible  and  present  its  report  and  recommendations  to  the  President 
and  Vice  President  within  120  days  of  the  date  of  this  order.  Prior  to 
such  presentation,  the  report  and  recommendations  shall  be  circulated 
through  the  Office  of  Management  and  Budget  for  review  and  comment 
by  all  appropriate  Federal  agencies. 

Sec  3.  Membership. 
(a)  The  Working  Group  shall  be  composed  of  the  following  members: 

(1)  The  Attorney  General  {who  shall  serve  as  Chair  of  the  Work- 
ing Group). 

(2)  The  Director  of  the  Office  of  Management  and  Budget. 

(3)  The  Secretary  of  the  Treasury. 

(4)  The  Secretary  of  Commerce. 

(5)  The  Secretary  of  Education. 

(6)  The  Director  of  the  Federal  Bureau  of  Investigation. 

(7)  The  Director  of  the  Bureau  of  Alcohol,  Tobacco  and  Firearms. 

(8)  The  Administrator  of  the  Drug  Enforcement  Administration. 

(9)  The  Chair  of  the  Federal  Trade  Commission. 

(10)  The  Commissioner  of  the  Food  and  Drug  Administration;  and 

(11)  Other  Federal  officials  deemed  appropriate  by  the  Chair  of. 
the  Working  Group. 
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(b)  The  co-chairs  of  the  Interagency  Working  Group  on  Electronic  Com- 
merce shaU  serve  as  liaison  to  and  attend  meetings  of  the  Working  Group. 
Members  of  the  Working  Group  may  serve  on  the  Working  Group  through 
designees. 
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CFR  PARTS  AFFECTED  DURING  AUGUST 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3CFR 

Prociainations: 
7103  (See  Proc. 

7214) 

7202  (See  Proc. 

7214) 

7208  (See  Proc. 

7214) 

7214 


.42265 

.422^ 

.42265 
.42265 


Executive  Orders: 

12372  (Supplemented 

by  EO  13132) 43255 

12612  (Revoked  by 

EO  13132) 43255 

12866  (Supplemented 

by  EO  13132) 43255 

12875  (Revoked  by 

EO  13132) 43255 

12988  (Supplemented 

by  EO  13132) 43255 

13083  (Revoked  by 

EO  13132) 43255 

13095  (Revoked  by 

EO  13132) 43255 

13132 43255 

13133 43896 

7  CFR 

11 43043 

610 41999 

1728 42005 

Propoaed  Rules: 

6 42288 

354„ 43103 

931 „... 42858 

932 42619 

981 ,....„ 43298 

1106 42860 

3419 42576 


8  CFR 

217 


.42006 


9  CFR 

101 43043 

102.^ „ 43043 

105 ; 43043 

112 43043 

113 43043 

1167. 43043 

124 „ _ 43043 

Propoied  Ruiw: 

145 43301 

147 43301 


10  CFR 

31 

50 

11  CFR 

110 

9004...:.. 


.42269 
.42823 


.42579 
.42579 


9034. 
9036. 


.42579 
..42584 


12  CFR 

201 41765 

602 „ 41770 

612 43046 

614 43046,  43049 

616 43049 

618 43046,  43049 

621 43049 

Proposed  Rules: 

361 42861.42862 


13  CFR 

Proposed  Rules: 
120 


.43636 


14  CFR 

4 43599 

'27 43016 

29 43016 

39 41775,  41776.  41778, 

42007.  42275,  42824,  43050, 

43051,  43053,  43056,  43058, 

43060.43061 

71 41780.  42276.  42432, 

42585,  42591 ,  42592.  43063, 

43065.  43066.  43068.  43069, 

43261,43599 

254 41781 

382 - 41781 


25 43570 

39 41841,41842,42289, 

42291,  42293.  42295,  42296, 

42297,  42619,  42622,  42866, 

42868,  428700,  43314, 

43316,  43318,  43638 

65 42810 

66 42810 

71 42300,  42301 

107 43321 

108 43322 

147 42810 

15  CFR 

734 42009 

738 42009 

740 42009 

742 42009 

902 42826 


16  CFR 

2 

5 

PropOMd  RuIm: 
1212 


.43599 
.42594 

.42302 


17  CFR 

9 43254 

10 43071 


u 
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12 „ 43071 

200 42594 

240 42031.  42594 

249 42594 

4 41843 

275 43556 

18CFR 


101 42304 

343 43600 

357 42623 

385 „...42307.  43600 

19CFR 

4 — 43262 

10 ™ 43262 

12 43262 

24..... 42031.  43262 

102 43262 

112 43262 

113 43262 

118 43262 

122 43262 

133 43262 

141 43262 

143 ^ 43262 

144 „ 43262 

148 43262 

151 43608 

162 43262 

173 43262 

174 43262.  43608 

178 43808 

181 43262 

12 41851 

113 41851.42872 

141 .41851 

20CFR 

Propoaad  Rulas: 

404 42310 

416 42310 


21  CFR 

101 

172... 

510 

520 


42277 

43072 

-™ 42596 

42596 

522.- 42596.  42830 

524 42831 

558 „ .42596 

1308 _ 42432 

1312 42432 


101 - 42315 

207 43114 

314 42625.  42873 

607 43114 

807. — 43114 

870.-. 43114 

888 43114 

890 43114 


22  CFR 

41 


.42032 


24  CFR 
962 


.43613 


990 43641 

26CFR 

1 41783.  43072,  43267, 


43613 

31 42831 

301 41783 

602 41783,  43072,  43613 

801 42834 

1 43117,  43323.  43462 

301 43324 

eoe 43462 

28  CFR 

505 43880 

29  CFR 

2570 42246 

2575 42246 

PrepcMsd  Rutos: 

2520 42792.  42797 

2560 42792.  42797 

2570 42797 

30  CFR 

26 43280 

29 43280 

57 43280 

70..., ;. 43283 

71 43283 

75 43280,  43286 

90 43283 

202 43506 

206 43288.  43506 

250 42597 

Propo— d  RuIm: 

935.._ „ _ 42887 

936 „ 43327 

31  CFR 

538 41784 

550 41784 

560 41784 

PrapoMd  RulM 

375 42626 

32  CFR 

PrepocMl  RuIm: 

230 „ 43856 

231 43858 

231a 43856 

33  CFR 

100 42278.  42598,  43289 

110 42279 

117 42033.  42599 

160 41794 

165 43290.  43291 

PropoMd  RutoK 

100 41853 

34  CFR 

61 1 42837 

RuIm: 

.42206,  43024,  43582 

673 42206 

674 42206 

675 42206 

676 42206 

682 42176,  43024,  43428 

685 43428 

690 42206 

36  CFR 

PrepoMdRutM: 

13 41854 

1 191 42056 


37  CFR 


201 42316 

39  CFR 

20 43292 

40  CFR 

9 42432,43426 

52 42600.  43083 

58 42530 

62 43091 

63..... — 42764 

122 42432.  43426 

123 42432,  43426 

124 42432.43426 

180 41804.  41810,  41812. 

41815.  41818.  42280.  42839, 
42846 

186 41818 

261 .....42033 

271 41823.42602 

403 42552 

501...._ 42432.  43426 

503 42552 

745 42849 

52 42629.  42888.  42891. 

42892 

147 43329 

261 42317 

62 „ 43123 

97 43124 

271 42630.  43331 

281 43336 

300 41875.  42328.  42630, 

43129,  43641 
372 42222 

41  CFR 

301 43254 

Propoied  Ridw: 

51-2 41882 

51-5 41882 

42  CFR 

413 .'. 42610 

498.._ 43295 

1001 , -..., 42174 

Proposed  Rutoft! 

Ch.  IV 43338 

44  CFR 

61 41825 

64 «..—.- 42852 

206 41827 

PropoMd  RuIm: 

61 42632 

62 42633 

45  CFR 

801 42039 

46  CFR 

10 42812 

12 „ 42812 

Propoaad  Rutas: 

535 42057 

47  CFR 

0 43618 

1 42854 

5 43094 

43 43618 

63 43095,  43618 


64....... 43618 

73 41827,  41828,  41829, 

41830.  41831.  41832.  41833. 

41834,  42614,  42615.  42616. 
43095 

76 ...4261 7.  42855 

90 ;... 43094 

PropoMd  Rules: 

Ch.  1 41883.42635 

1 41884,  41887 

2 41891 ,  43643 

15 41897 

51 41897 

68 41897 

73 41899.43132 

76 41887 

78 „ 41899 

95 41891 

48  CFR 

202 43096 

204 43098 

?1? 4.3096 

213 43098 

217 43096 

252....; 43098 

253 43098 

601 43618 

602 „ 43618 

603 43618 

604 43618 

605 .43618 

606 43618 

608 43618 

609 43618 

610 43618 

61 1 ., 43618 

613 „ ^ 43618 

614 43618 

615.: 43618 

616 „ 43618 

617 43618 

619....- 43618 

622 43618 

623 43618 

625 _....4361 8 

626 „..„ 43618 

628....:. „ 43618 

629 43618 

630 43618 

631 43618 

632 43618 

'633........ ....43618 

634 43618 

636 43618 

637 43618 

639 43618 

641 43618 

642 4361 8 

643 43618 

644 43618 

645 43618 

646 43618 

647 43618 

649 43618 

652 „ „ 43618 

653 -... 43618 

701 42040 

702 42040 

703 42040 

705.. 42040 

706 42040 

709 „.42040 

714 42040 

716 42040 

719 42040 
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iii 


7d 

7^ 
54  6. 


.42040 
.42040 
.42040 
.42040 
.42040 
.42040 
42040 
.41834 


49CFR 

Propo— d  Rutos: 

571 42330 

50CFR 

17; 41835 

600 „ 42286 


635 42855,  43101 

648; 42042,  42045 

660 :.42286,  42856 

679 41839,  42826,  43295, 

43296,  43297,  43634 
Propo— d  Rulos: 
17 41903,  42058,  42250. 


43132 

32 43834 

36 43834 

600 42335,  43137 

622.- 41905,  42068 

648 42071,  43137,  43138 

679 42080 


IV 
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The  items  in  this  Ust  were 
edttorially  compiled  as  an  aid 
to  Federal  Register  usefs. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  AUGUST  11, 
19W 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

AmeriCorps  education  awards; 
puMshed  7-12-99 

ENERGY  DEPARTMENT 

Contractor  emptoyee 
protection  program;  criteria 
and  procedures;  put)lished 
7-12-99 

FEDERAL  TRADE 


Practice  and  procedure: 

Prior  approval  proceedings; 
published  8-11-99 

INTERIOR  DEPARTMENT 

FMi  and  WIMUfe  Service 

Endangered  and  threatened 


Cactus  ferruginous  pygmy 
owl;  critical  habitat 
designation;  published  7- 
12-99 

Huachuca  water  umbel; 
published  7-12-99 

JUSTICE  DEPARTMENT 


Inmate  control,  custody,  care, 
etc.: 

Inccuceration  fee  cost; 
published  8-11-99 

STATE  OEPARTMENT 

Acquisition  regulations: 

MisceUaneous  amendments; 
published  8-11-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Avialion 
Achnintotraftion 

Ainworthiness  directives: 
Boeing;  published  7-27-99 
Dassault;  published  7-7-99 

TREASURY  DEPARTMENT 

hrtamal  RavamM  Sarvica 

IrKome  taxes: 

Consolidated  return 
regulatior>s — 

Consolidated  groups; 
oveiall  foreign  losses 
and  separate  limitation 
losses;  published  8-11- 
99 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HaaNh 
biapactkNi  Sarvica 

Riant  related  quarantine, 
domestic: 

Oriental  fruit  fly;  comments 
due  by  8-16-99;  published 
6-15-99 
Plant-related  quarantine, 
domestic: 

Mexican  fruit  fly;  comments 
due  by  8-16-99;  published 
6-15-99 

COMMERCE  DEPARTMENT 
Export  Adminiatfatlon 
Bureau 

Chemical  Weapons 
Convention  regulations; 
comments  due  by  8-20-99; 
published  7-21-99 

COMMERCE  DEPARTMENT 
NatkNial  Oceanic  and 
Atmoapheric  Adminiatration 

Eixlangered  arxl  threatened 


Findings  on  petitions,  etc.— 
Bamdoor  skate; 
comments  due  t)y  8-20- 
99;  published  6-21-99 
Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  8-16- 
99;  published  7-2-99 
Puerto  Rico  and  Virgin 
IslarKis  coral  reef 
resources;  comments 
due  by  8-20-99; 
published  6-21-99 
MagnusorvStevens  Act 
provisions- 
Domestic  fisheries: 
exempted  fishing 
pemnits;  comments  due 
by  8-19-99;  published 
8-4-99 
Northeastem  United  States 
fisheries — 

New  England  Fishery 
Management  Council; 
meetings;  comments 
due  by  8-16-99; 
published  7-2-99 
West  Coast  States  and 
Western  Pacific 
fisheries — 

West  coast  salmon; 
comments  due  by  8-20- 
99;  published  8-6-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 


Contract  market  rule  review 
procedures;  comnfents 
due  by  8-16-99;  published 
7-15-99 
DEFENSE  DEPARTMENT 
Civilian  health  arKi  medKal 
program  of  uniformed 
servtoes  (CHAMPUS): 
Double  coverage  polny; 
comments  due  by  8-16- 
99;  published  6-17-99 
Federal  Acquisition  Regulatkjn 
(FAR): 

NondispteK»ment  of  qualified 
workers;  comments  due 
by  8-16-99;  published  6- 
17-99 

DEFENSE  DEPARTMENT 
Enginaara  Corpa 

Water  resources  devetopment 
projects;  publk:  use; 
comments  due  by  8-19-99; 
published  7-20-99 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commiaaion 

Electric  utilities  (Federal  Power 
Act): 

Rate  schedules  filing— 
Regkxial  Transmission 
Organizations; 
comments  due  by  8-16- 
99;  published  6-10-99 
Oil  pipelines: 
Annual  report;  techrucal 
conferer)ce;  comments 
due  by  8-20-99;  published 
8-5-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natk>nal  emission  standards: 
Off-site  waste  and  recovery 

operatkyis;  comments  due 

by  8-19-99;  published  7- 

20-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
New  York;  comments  due 

by  8-18-99;  published  7- 

19-99 
Air  quality  implementatkxi 
plans;  approval  arKJ 
promulgatkm;  varkxjs 
States: 
California;  comments  due  by 

8-19-99;  published  7-20- 

99 
Louisiana;  comments  due  by 

8-18-99;  published  7-19- 

99 
Maryland;  comments  due  by 

8-19-99;  published  7-20- 

99 
Mnhigan;  comments  due  by 

8-20-99;  published  7-21- 

99 
Nevada;  comments  due  by 

8-16-99;  published  6-17- 

99 


Tennessee;  comments  due 
by  8-18-99;  published  7- 
19-99 

Pestickles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Settioxydim;  comments  due 

by  8-16-99;  published  6- 

16-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk»8: 

Commercial  mobile  radk) 
servfces— 

Calling  party  pays  servtee 
offering;  regulatory 
obstacles  removed; 
comments  due  by  8-18- 
99;  published  7-16-99 
Radk)  statkxis;  table  of 
assignments: 

California;  comments  due  by 
8-16-99;  published  7-6-99 
Texas;  comments  due  by  8- 

16-99;  published  7-6-99 
Wyoming  and  Utah; 
comments  due  by  8-16- 
99;  published  7-6-99 
Television  broadcasting: 
CatMe  television  systems— 
12  GHz  relay  servne; 
eligibility  requirements; 
comments  due  by  8-16- 
99;  published  8-2-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatkxi 
(FAR): 

NoTKJisplacement  of  qualified 
workers;  comments  due 
by  8-16-99;  published  6- 
17-99 

Federal  travel: 
Income  tax  reimtxjrsement 
aUowance;  comments  due 
by  8-17-99;  published  6- 
18-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminiatration 

Reports  and  gukJance 
documents;  availability,  etc.: 
Veterinary  Medteinal 

Products,  Intematkxial 

Cooperatkxi  on 

Hamionisatxxi  of 

Technical  Requirements 

for  Registratk>n — 

Anthelmintk:s  efficacy; 
general  and  spedfk: 
recommerxlations; 
comments  due  by  8-16- 
99;  published  7-16-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  \oar\  irisurance 
programs: 
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l^ultifamity  housing  projects; 
tenant  participation; 
comments  due  t)y  8-16- 
99;  published  6-17-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcenwnt  Office 
Pertnanent  program  and 
litandoned  mine  land 

Hamation  plan 
^^bmissions: 
Jiana;  comments  due  by 
8-16-99;  published  7-15- 
99 

iryland;  comments  due  by 
8-16-99;  published  7-16- 
99 

TICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Norlimmigrant  classes: 
-  and  J  noniiririiiyfant 
aliens;  status  duration 
period  extension; 
comments  due  by  8-16- 
I  99;  published  6-15-99 
Correction;  comments  due 
by  8-16-99;  published 
7-6-99 
-I  petitions  filed  after 
numerical  cap  is  readied; 
treatment;  comments  due 
by  8-16-99;  published  6- 
15-99 

J0$T1CE  DEPARTMENT  ' 
Pigeons  Bureau 
lni|fiate  control,  custody,  care, 
lie: 

9ral  Tort  Claims  Act; 
i  comments  due  by  8-16- 
99;  published  6-15-99 

|ltK)NAL  AERONAUTICS 
AMp  SPACE 
AMIINISTRATION 

Federal  Acquisition  Regulation 
|[*^AR): 

Niondisplacement  of  qualified 
woricers;  comments  due 
by  8-16-99;  published  6- 
17-99 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Undercapitalized  federally- 
insured  credit  unions; 
prompt  corrective  action 
system;  comments  due  l)y 
8-16-99;  published  5-18- 
99 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Administrative  practice  and 
procedure: 

Litigation  involving  agency; 
testimony,  information, 
and  response  to 
subpoena;  comments  due 
by  8-16-99;  published  7- 
15-99 
NORTHEAST  DAIRY 
COMPACT  COMMISSION 
Over-order  price  regulations: 
Supply  management 
program;  hearings; 
comments  due  by  8-18- 
99;  published  6-21-99 
STATE  DEPARTMENT 
Chemical  Weapons 
Convention  and  Chemical 
Weapons  Convention 
Implementation  Act: 
Sample  taking  and  record 
keeping  and  inspections; 
comments  due  by  8-20- 
99;  published  7-21-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Gulf  of  Alaska,  Narrow 

Cape,  Kodiak  Island,  AK; 

safety  zone;  comments 

due  by  8-20-99;  published 

7-21-99 
TRANSPORTATION 
DEPARTMENT 
Standard  time  zone 
txHjrxJaries: 


Kentucky;  comments  due  by 
8-20-99;  published  6-21- 
99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
Checked  baggage;  security 

on  domestic  flights; 

comments  due  by  8-17- 

99;  published  6-11-99 
Airworthiness  directives: 
Aerospatiale;  comments  due 

by  8-16-99;  put>lished  7- 

16-99 
Airbus;  comments  due  t)y  8- 

16-99;  published  7-15-99 
Bell;  comments  due  by  8- 

16-99;  published  6-17-99 
Bomt>ardier;  comments  due 

by  8-16-99;  published  7- 

16-99 
British  Aerospace; 

comments  due  by  8-16- 

99;  published  7-16^99 
Cessna;  comments  due  by 

8-16-99;  published  7-16- 

99 
Construcdones 

Aeronauticas,  S.A.; 

comments  due  by  8-16- 

99;  published  7-16-99 
Domier,  comments  due  t)y 

8-16-99;  published  7-16- 

99 
Eurocopter  France; 

comments  due  by  8-16- 

99;  published  6-17-99 
Fairchikj;  comments  due  by 

8-16-99;  published  7-16- 

99 
Fokken  comments  due  by 

8-16-99;  published  7-16- 

99 
Gulfstream  Aerospace; 

comments  due  by  8-16- 

99;  published  7-16-99 


Gulfstream  American; 
comments  due  by  8-16- 
99;  published  7-16-99 

Intematkxial  Aero  Engines 
AG;  comments  due  by  8- 
16-99;  published  6-15-99 

Ijockheed;  comments  due 
by  8-16-99;  published  7- 
16-99 

McDonnell  Douglas; 
comments  due  by  8-16- 
99;  published  7-16-99 

Mitsubishi;  comments  due 
by  8-16-99;  published  7- 
16-99 

Saab;  comments  due  by  8- 
16-99;  published  7-16-99 

Sabreliner,  comments  due 
by  8-16-99;  published  7- 
16-99 

Sftort  Brothers;  comments 
due  by  8-16-99;  published 
7-16-99 

Airworthiness  standards: 

Special  conditions — 

Boeing  Model  707-353B 
airplanes;  comments 
due  by  8-20-99; 
published  7-21-99 

Class  E  airspace;  comments 
due  by  8-16-99;  put>lished 
7-16-99 

TREASURY  DEPARTMENT 

Intamal  Revenue  Service 

lrKX>me  taxes: 

Gross  proceeds  payments 
to  attomeys;  reporting; 
comments  due  by  8-19- 
99;  published  5-21-99 

Section  467  rental 
agreements — 

Agreements  involving 
payments  of 
$2,000,000;  comments 
due  by  8-16-99; 
published  5-18-99 


The  authentic  text  behind  the  news  . . . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidentiai 
poiides  and  announcemerYts.  It 
contains  the  full  text  of  the 
Presidenfs  put>lic  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Moodiy.  Imuary  13,  1997 
Voluin*  33— NumlMr  2 
Paaa7-«a 


The  Weeldy  Compilation  canles  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  weei(.  Each  Issue 
includes  a  Table  of  Contents,  lists 
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FJules  and  Regulations 


Federal  Register 
Vol.  64.  No.  155 
Thursday,  August  12,  1999 


TMifc  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
ap^icability  and  legal  effect,  most  of  which 
ar^  keyed  to  and  codified  in  the  Code  of 
Facjerai  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

THd  Code  of  Federal  Regulations  is  sold  by 
tlielSuperintendent  of  Documents.  Prices  of 
nev»  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 

i| 
DEPARTMENT  OF  AGRICULTURE 
Ai^Hcuiturai  Marketing  Sarvica 
7CrRPart989 

No.  FV99-989-4  FR] 

Ina  Producad  From  Grapaa  Grown 
ilHbmia;  Uaa  of  Eatlmatad  Trade 

to  Compute  Volume 
lulation  Percentagaa 

V:  Agricultural  Marketing  Service, 

Final  rule. 

SUMMARY:  This  rule  authorizes  using  an 
estimated  trade  demand  figure  to 
co^i^pute  volume  regulation  percentages 
for  j  999-2000  crop  Natural  (sim-dried) 
Semless  (NS)  raisins  covered  under  the 
Feoeral  marketing  order  for  California 
(order).  The  order  regulates  the 
ling  of  raisins  produced  from 
graces  grown  in  California  and  is 
adimnisfered  locally  by  the  Raisin 
Adikiinistrative  Committee  (Committee). 
Thf$  rule  provides  parameters  for 
imkflementing  volimie  regulation  for 
1999-2000  crop  NS  raisins  if  supplies 

thort  for  the  purposes  of 

itaining  a  portion  of  the  industry's 
ex]b^rt  markets  and  stabilizing  the 
domestic  market. 

EFI^CnVE  DATE:  This  final  rule  becomes 
effiktive  August  13, 1999. 

FOR  FURTHER  INFORMATION  COHTACT: 
Makireen  T.  Pello,  Marketing  Specialist, 
CanFomia  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA. 
22p2  Monterey  Street,  suite  102B, 
Freje^o,  California  93721;  telephone: 
(550)  487-5901,  Fax:  (559)  487-5906;  or 

;e  Kelhart,  Technical  Advisor, 
MaHeeting  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
aMS,  USDA,  room  2525-S,  P.O.  Box 
9641^6.  Washington,  DC  20090-6456; 
telt  *hone:  (202)  720-2491,  or  Fax:  (202) 
72C--5698. 


SUPPLEMENTARY  INFORMATION:  Small 
businesses  may  request  information  on 
complying  with  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456:  telephone  (202)  720- 
2491,  Fax:  (202)  720-5698,  or  E-mail: 
Jay.Guerbei@usda.gov.  You  may  view 
the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 

This  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  989  (7  CFR 
part  989),  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultival 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  iinless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(l5)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 


This  rule  authorizes  using  an 
estimated  trade  demand  figure  to 
compute  volume  regulation  percentages 
for  199»-2000  crop  NS  raisins  covered 
under  the  order.  "This  rule  provides 
parameters  for  implementing  volume 
regulation  for  1999-2000  crop  NS 
raisins  if  supplies  are  short  for  the 
purposes  of  maintaining  a  portion  of  the 
industry's  export  markets  and 
stabilizing  the  domestic  market.  This 
action  was  recommended  by  the 
Committee  at  a  meeting  on  April  13, 
1999. 

Volume  Regulation  Authority 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  voliune 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(free  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (reserve)  for  the  account 
of  the  Committee.  Reserve  raisins  are 
disposed  of  through  certain  programs 
authorized  under  the  order.  For 
instance,  reserve  raisins  may  be  sold  by 
the  Committee  to  handlers  for  free  use 
or  to  replace  part  of  the  free  tonnage 
raisins  they  exported;  used  in  diversion 
programs;  carried  over  as  a  hedge 
against  a  short  crop  the  following  year; 
or  disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed.  Net  proceeds 
from  sales  of  reserve  raisins  are 
distributed  to  the  reserve  pool's  equity 
holders,  primarily  producers. 

Section  989.54  of  the  order  prescribes 
procedures  and  time  frames  to  be 
followed  in  establishing  volume 
regulation  for  each  crop  year,  which 
runs  bom  August  1  through  July  31.  The 
Committee  must  meet  by  August  15  to 
review  data  regarding  raisin  supplies.  At 
that  time,  the  Committee  computes  a 
trade  demand  for  each  varietal  type  for 
which  a  iree  tonnage  percentage  might 
be  reconmiended.  Trade  demand  is 
equal  to  90  percent  of  the  prior  year's 
domestic  and  export  shipments, 
adjusted  by  subtracting  carryin 
inventory  from  the  prior  year,  and 
adding  a  desirable  carryout  inventory 
for  the  end  of  the  current  year. 

By  October  5,  the  Committee  must 
announce  preliminary  crop  estimates 
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and  determine  whether  volume 
regulation  is  warranted  for  the  varietal 
types  for  which  it  computed  trade 
demands.  Preliminary  volume 
regulation  percentages  are  then 
computed  to  release  85  percent  of  the 
computed  trade  demand  if  a  field  price 
has  been  established,  or  65  percent  of 
the  trade  demand  if  no  field  price  has 
been  established.  Field  price  is  the  price 
that  handlers  pay  for  raisins  from 
producers.  By  February  15,  the 
Committee  must  recommend  final  free 
and  reserve  percentages  which  release 
the  full  trade  demand. 

The  order  also  requires  that,  when 
voliune  regulation  is  in  effect,  two  offers 
of  reserve  raisins  must  be  made 
available  to  handlers  for  free  use.  These 
offers  are  known  as  the  "10  plus  10" 
offers.  Each  offer  consists  of  a  quantity 
of  reserve  raisins  equal  to  10  percent  of 
the  prior  year's  shipments.  The  order 
also  specifies  that  "10  plus  10"  raisins 
must  be  sold  to  handlers  at  the  ciurent 
field  price  plus  a  3  percent  siircharge 
and  Committee  costs. 

Davelopment  of  Ejqport  Mariwto 

With  the  exception  of  10  crop  years, 
volume  regulation  has  been  utilized  for 
NS  raisins  since  the  order's  inception  in 
1949.  The  procediues  for  determining 
voltune  regulation  percentages  have 
been  modified  over  the  years  to  address 
the  industry's  needs.  In  the  past,  volume 
regulation  has  been  utilized  primarily  to 
help  the  industry  manage  an  oversupply 
of  raisins.  Through  the  use  of  various 
marketing  programs  operated  through 
reserve  pools  and  other  industry 
promotional  activities,  the  industry  has 
also  developed  its  export  markets  which 
now  account  for  almost  40  percent  of 
the  industry's  shipments. 

Between  1980-85,  exports  of 
California  NS  raisins  averaged  about  26 
percent  (53,700  packed  tons,  or  raisins 
which  have  been  processed)  of  the 
industry's  total  NS  raisin  shipments 
(207,600  packed  tons,  excluding 
government  purchases)  per  year. 
Between  1993-97,  NS  raisin  exports 
increased  to  average  about  37  percent 
(112,000  packed  tons)  of  the  industry's 
total  NS  raisin  shipments  (300,000 
packed  tons,  excluding  government 
purchases)  per  year. 

Ejqiort  Replacement  OfiGer 

One  market  development  program 
operated  through  reserve  pools,  the 
Ebcport  Replacement  Offer  (ERO),  has 
helped  California  raisins  to  be  price 
competitive  in  export  markets.  Prices  in 
export  markets  are  generally  lower  than 
the  domestic  market.  The  ERO  began  in 
the  early  1980's  as  a  "raisin-back" 
program  whereby  handlers  who 


exported  California  raisins  could 
purchase,  at  a  reduced  price,  reserve 
raisins  for  free  use.  This  effectively 
blended  down  the  cost  of  the  raisins 
which  were  exported.  The  NS  raisin 
ERO  was  changed  to  a  "cash-back" 
program  in  1996  whereby  handlers 
could  receive  cash  from  the  reserve  pool 
for  export  shipments. 

Over  the  past  5  years,  an  average  of 
43,000  natiual  condition  tons 
(unprocessed  raisins)  of  reserve  raisins 
have  been  utilized  per  year  to  fund  the 
ERO.  Financing  for  the  cash-back  ERO 
program  has  been  generated  primarily 
fitjm  the  Committee's  "10  plus  10"  sales 
of  reserve  raisins  to  handlers  for  free 
use.  Under  the  1996  and  1997  cash-back 
ERO  programs,  an  average  of  $57 
milliuu  uf  reserve  pool  funds  were 
utilized  to  support  the  export  of  about 
113,000  packed  tons  of  NS  raisins. 

Current  Industry  Situation — ^Potential 
of  Two,  Consecutive  Short  Crops 

The  Committee  is  concerned  with 
maintaining  the  ERO  program  through 
potentially  two,  consecutive  short  crop 
years.  The  1998-99  California  raisin 
crop  was  much  smaller  than  average 
due  to  the  combined  effect  of  adverse 
crop  conditions  created  by  the  weather 
phenomenon  known  as  El  Nino, 
scattered  rain  during  the  Ml  harvest, 
and  a  shortage  of  labor  once  the  grapes 
were  ready  for  harvest.  The  1998-99  NS 
raisin  crop  totaled  about  235,000  natiual 
condition  tons,  about  35  percent  lower 
than  the  10-year  average  of  360,183 
natural  condition  tons.  Volume 
regulation  was  not  implemented  for 
1998-99  NS  raisins,  the  major  varietal 
type  of  California  raisin,  for  the  first 
time  in  16  years.  However,  about  60,000 
natural  condition  tons  of  1997-98 
reserve  raisins  were  available  to 
maintain  the  industry's  ERO  program. 

The  Committee  is  concerned  that  the 
1999-2000  California  raisin  crop  may 
also  be  short  due  to  an  April  1999  frost 
and  anticipated  high  demand  for  raisin- 
variety  grapes  from  wineries  this  fall,  ff 
no  1999-2000  reserve  is  established,  the 
industry  will  not  be  able  to  continue  the 
ERO  program.  Without  a  program  to 
support  its  export  sales,  the  Committee 
is  concerned  that  the  industry  could 
lose  a  significant  portion,  perhaps  50 
percent,  of  those  markets.  Further, 
handlers  who  could  not  sell  their  raisins 
in  export  may  sell  their  raisins 
domestically.  Annual  domestic 
shipments  of  NS  raisins  for  the  past  5 
years  have  averaged  about  188,000 
packed  tons,  "rhe  Committee  is 
concerned  that  additional  raisins  sold 
into  the  domestic  market  could  create 
instability. 


Thus,  the  Committee  formed  a 
working  group  to  review  this  issue  and 
consider  options  to  continue  to  support 
its  export  sales  while  maintaining 
stability  in  the  domestic  market.  After 
several  meetings,  the  working  group 
presented  its  recommendation  to  a 
subcommittee,  and  then  in  turn  to  the 
Committee.  At  a  meeting  on  April  13, 
1999,  the  Committee  recommended         * 
adding  a  new  paragraph  to  §  989.154  of 
the  order's  administrative  rules  and 
regulations  that  provides  parameters  for 
implementing  voliune  regulation  for 
1999-2000  crop  NS  raisins  if  supplies 
are  short.  Section  989.154  is  divided 
into  two  paragraphs,  (a)  and  (b). 
Paragraph  (a)  pertains  to  an  existing 
regidation  regarding  desirable  cartyout 
levels,  and  paragraph  (b)  pertains  to 
estimated  trade  demand. 

Implementing  Volume  Regulation  if 
Supplies  are  Short  to  Maintain  the  ERO 

Section  989.54(e)  contains  a  list  of 
factors  that  the  Committee  must 
consider  when  computing  volume 
regulation  percentages.  Factor  (4)  states 
that  the  Committee  must  consider,  if 
different  than  the  computed  trade 
demand,  the  estimated  trade  demand  for 
raisins  in  free  tonnage  outlets.  The 
Committee  recommended  using  an 
estimated  trade  demand  figure  for  1999- 
2000  crop  NS  raisins,  or  a  figiue 
different  than  the  computed  trade 
demand,  to  compute  voliune  regulation 
percentages  to  create  a  reserve  if 
supplies  are  short.  This  will  allow  the 
Committee  to  continue  its  ERO  program 
thereby  maintaining  a  portion  of  its 
export  sales  and  stabilizing  the  domestic 
market. 

Specifically,  the  Committee 
recommended  that  an  estimated  trade 
demand  be  utilized  to  compute 
preliminary,  interim,  and  final  free  and 
reserve  percentages  for  1999-2000  crop 
NS  raisins  if  the  crop  estimate  is  equal 
to,  less  than,  or  no  more  than  10  percent 
greater  than  the  trade  demand  as 
computed  according  to  the  formula 
specified  in  §  989.54(a)  of  the  order,  ff 
an  estimated  trade  demand  figure  is 
utilized,  the  final  reserve  percentage 
will  be  no  more  than  10  percent. 
Finally,  volume  regulation  will  not  be 
implemented  if  the  1999-2000  crop 
estimate  is  below  235,000  natural 
condition  tons. 

To  illustrate  how  this  will  work,  the 
Committee  will  compute  a  trade 
demand  for  NS  raisins  by  August  15  (as 
an  example,  260,000  natural  condition 
tons).  At  that  time,  the  Committee  will 
also  announce  its  intention  to  use  an 
estimated  trade  demand  of  235,000 
natural  condition  tons  tn  compute 
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vp|iime  regulation  percentages  for  the 
■  -2000  crop. 

>p  Estimate  Below  235,000  Tons— No 
~  ttion 

rhe  Committee  will  meet  by  October 

)  announce  a  NS  crop  estimate  and 

termine  whether  volume  regulation  is 

ited.  If  the  1999-2000  crop 
^mate  is  imder  235,000  natiiral 
ndition  tons,  volume  regulation  will 
":  be  recommended.  Witib  a  crop  of 
I  5,000  natural  condition  tons,  and 
abtout  82,000  natinal  condition  tons  of 
N^raisins  carried  forward  from  the 
lTOft-99  crop  year,  a  supply  of  about 
3)7,000  natural  condition  tons  of  raisins 
cjuld  be  available  for  the  1999-2000 
^p  year.  As  previously  mentioned, 
lual  NS  raisin  shipments  average 
a^^ut  300,000  packed  iuua  (abuul 
32p,000  natural  condition  tons), 
e;tiluding  govenunent  purchases. 

I  With  an  available  supply  of  only 
3tr,000  natural  condition  tons  of  NS 
ratifeins,  the  Committee  believes  that  the 
iiMustry's  first  priority  woiUd  be  to 
smsfy  the  needs  of  the  domestic  market, 
wpch  absorbs  annually  an  average  of 
about  188,000  packed  tons  (200.000 
natural  condition  tons).  Assiuning  that 
200,000  natiual  condition  tons  were 
sqipped  domestically,  the  Committee 
esjtimates  that,  with  no  ERO  program  to 
h0lp  California  raisins  be  price 
cdnipetitive  in  export  markets,  the 
inji^stTy  would  export  about  half  of  its 
ushlal  tonnage,  or  about  60,000  natviral 
cdndition  tons.  The  remaining  57,000 
natural  condition  tons  would  likely  be 
h^ljd  in  inventory  for  the  following 
2000-2001  crop  year.  Annual  carryout 
entory  for  NS  raisins  for  the  past  5 
;  has  averaged  about  100,000 
ral  condition  tons. 

(ip  Estimate  Between  235,000  Tons 

1 10  Percent  Above  the  Computed 

le  Demand — ^Volume  Regulation 

f  the  October  1999-2000  crop 
aate  for  NS  raisins  falls  between 
^,000  natiual  condition  tons  and  10 
pef^ent  above  the  computed  trade 
deUiand,  the  Committee  will  use  an 
esimxated  trade  demand  figure  to 
cofiipute  preliminary  bee  and  reserve 
pertentages  for  the  1999-2000  crop. 
Thus,  using  the  260,000  natural 
condition  ton  computed  trade  demand 
figj^re,  an  estimated  trade  demand  will 
,bei«sed  to  compute  volume  regulation 
percentages  if  the  crop  estimate  falls 
between  235,000  and  286,000  natural 
conjdition  tons. 

'^e  order  specifies  that  preliminary 
pettentages  compute  to  release  85 
percent  of  the  computed  trade  demand 
as  JEree  tonnage  once  a  field  price  is 
estt^lished.  Producers  are  paid  the  field 


price  for  their  free  tonnage.  Normally, 
when  preliminary  percentages  are 
computed,  producers  receive  an  initial 
pajrment  from  handlers  for  85  percent  of 
the  computed  trade  demand  (or  65 
percent  of  the  trade  demand  if  no  field 
price  has  been  established).  Using  the 
260,000  natural  condition  ton  computed 
trade  demand  figme,  this  woidd  equate 
to  238,000  natural  condition  tons. 
However,  if  the  lower,  235,000  natiu-al 
condition  ton  estimated  trade  demand 
figure  were  utilized  to  compute 
preliminary  percentages,  producers 
would  receive  an  initial  payment  from 
handlers  for  only  199,750  natm^ 
condition  tons,  or  71  percent  of  the 
computed  trade  demand. 

The  Committee  is  concerned  with  the 
preliminary  percentage  computation 
using  an  estimated  trade  demand  and  its 
impact  on  producer  returns.  The 
Committee  wants  to  ensure  that 
producers  receive  the  field  price  for  as 
much  of  their  crop  as  possible  early  in 
the  season  while  still  establishing  a 
small  pool  of  reserve  raisins  to  maintain 
the  ERO.  Thus,  the  Committee 
recommended  that,  if  an  estimated  trade 
demand  figure  is  utilized,  preliminary 
percentages  be  computed  to  release  85 
percent  of  the  crop  estimate.  However, 
the  order  specifies  that  preliminary 
percentages  be  computed  to  release  85 
percent  of  the  trade  demand,  not  the 
crop  estimate,  once  a  field  price  is 
established. 

To  achieve  the  same  objective  but 
remain  within  the  order's  parameters, 
the  Committee  could  compute  interim 
percentages  to  equal  85  percent  free  and 
15  percent  reserve.  Pursuant  to 
§  989.54(c),  interim  percentages  may  be 
computed  prior  to  February  15  to 
release  less  than  the  trade  demand.  As 
an  example,  with  a  crop  estimate  of 
265,000  natiual  condition  tons  and  an 
estimated  trade  demand  of  238.500 
natural  condition  tons,  a  free  percentage 
of  85  percent  of  the  crop  estimate  woiild 
release  225,250  natiual  condition  tons 
of  raisins,  or  94  percent  of  the  estimated 
trade  demand.  This  action  will  mollify 
the  impact  of  implementing  volume 
regulation  when  suppUes  are  short  on 
producers  by  allowing  them  to  be  paid 
for  as  much  of  their  free  tonnage  raisins 
as  possible  early  in  the  season. 

Finally,  the  Committee  will  meet  by 
February  15  to  compute  final  free  and 
reserve  percentages.  The  Committee 
reconmiended  that  if  an  estimated  trade 
demand  figiu«  is  used  to  compute 
percentages,  the  final  reserve  percentage 
be  computed  to  equal  no  more  than  10 
percent.  Producers  woiild  idtimately  be 
paid  the  field  price  for  90  percent  of 
their  crop,  or  their  bee  tonnage. 


The  remaining  10  percent  of  the  crop 
would  be  held  in  reserve  and  offered  for 
sale  to  handlers  in  the  "10  plus  10" 
offers.  As-previously  described,  the  "10 
plus  10"  offers  are  two  offers  of  reserve 
raisins  that  are  made  available  to 
handlers  for  bee  use.  The  order 
specifies  that  each  offer  consists  of  a 
quantity  of  reserve  raisins  equal  to  10 
percent  of  the  prior  year's  shipments. 
This  requirement  would  not  be  met  if 
volume  regulation  were  implemented 
when  raisin  supplies  were  short. 
However,  all  of  die  raisins  held  in 
reserve  would  be  made  available  to 
handlers  for  free  use.  Handlers  would 
pay  the  Committee  for  the  "10  plus  10" 
raisins  and  that  money  would  be 
utilized  to  fund  a  1999-2000  ERO 
program.  Any  imused  1999-2000 
reserve  pool  funds  could  be  loaned 
forward  to  initiate  a  2000-2001  ERO 
program.  However,  the  Committee 
recommended  that  such  funds  be  paid 
back  to  the  1999-2000  reserve  pool  and 
ultimately  be  retiuned  to  1999-2000 
_  equity  holders. 

Crop  Estimate  More  Than  10  Percent 
Above  the  Computed  Trade  Demand 

Finally,  the  Committee  recommended 
that,  if  the  1999-2000  crop  estimate  is 
more  than  10  percent  greater  than  the 
computed  trade  demand  (or  above 
286,000  natiu^  condition  tons  in  the 
earlier  example),  the  computed  trade 
demand  (as  an  example,  260,000  natural 
condition  tons)  be  utilised  to  compute 
volume  regulation  percentages.  Under 
this  scenario,  enough  raisins  (over 
28,000  natural  condition  tons)  would  be 
available  in  reserve  to  continue  the  ERO 
program. 

It  is  anticipated  that  allowing  the  use 
of  an  estimated  trade  demand  figure  to 
compute  volume  regulation  percentages 
for  1999-2000  crop  NS  raisins  if 
supplies  are  short  will  assist  the 
industry  in  maintaining  a  portion  of  its 
export  markets  and  stabilize  the 
domestic  market.  If  the  crop  estimate  is 
below  235,000  natiu-al  condition  tons, 
no  volume  regulation  will  be 
implemented.  If  this  occurs,  it  is 
anticipated  that  domestic  market  needs 
would  be  met,  while  export  markets 
would  likely  not  be  satisfied. 

However,  if  the  crop  falls  between 
235,000  natural  condition  tons  and 
slightly  higher  than  the  computed  trade 
demand,  establishing  a  small  reserve 
pool  will  allow  the  industry  to  not  only 
satisfy  the  needs  of  the  domestic  market, 
but  also  maintain  a  portion  of  its  export 
sales,  which  now  account  for  almost  40 
percent  of  the  industry's  annual 
shipments.  By  maintaining  an  ERO 
program,  even  at  a  reduced  level, 
exporters  could  continue  to  be  price 
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competitive  and  sell  their  raisins 
abroad.  The  domestic  market  would 
remain  stable  because  it  would  not  have 
to  absorb  any  additional  raisins  that 
handlers  could  not  afford  to  sell  in 
export  markets. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  No  more  than  7  handlers,  and 
a  majority  of  producers,  of  California 
raisins  may  be  classified  as  small 
entities.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000,  excluding  receipts 
from  any  other  sources. 

This  rule  adds  a  new  paragraph  to 
§  989.154  of  the  order's  admkiistrative 
rules  and  regulations  that  provides 
parameters  for  using  an  estimated  trade 
demand  figure  specified  in 
§  989.54(e)(4)  of  the  order  to  compute 
volume  regulation  percentages  for  1999- 
2000  crop  NS  raisins.  This  rule  provides 
guidelines  for  the  use  of  volume 
regulation  if  1999-2000  NS  raisin 
supplies  are  short  for  the  piuposes  of 
maintaining  a  portion  of  the  industry's 
export  markets  and  stabilizing  the 
domestic  market. 

Regarding  the  impact  of  the  action  on 
producers  and  handlers,  if  an  estimated 
trade  demand  figure  is  used  to  compute 
volume  regulation  percentages,  the  final 
reserve  percentage  would  compute  to  no 
more  than  10  percent.  Producers  would 
thus  be  paid  the  field  price  for  at  least 
90  percent  of  their  crop,  but  would  lose 


being  paid  the  field  price  for  about  10 
percent  of  their  crop  that  would  go  into 
a  reserve  pool.  The  field  price  for  NS 
raisins  for  the  past  5  years  has  averaged 
$1,216  per  ton.  Handlers  in  turn  would 
purchase  90  percent  of  their  raisins 
directly  from  producers  at  the  field 
price,  but  would  have  to  buy  remaining 
raisins  out  of  the  reserve  pool  at  a 
higher  price  (field  price  plus  3  percent 
and  Committee  costs).  The  "10  plus  10" 
price  of  NS  reserve  raisins  has  averaged 
about  $100  higher  than  the  field  price 
for  the  past  5  years,  or  $1,316  per  ton. 
Proceeds  from  the  "10  plus  10"  sales 
would  be  used  to  support  export  sales. 

While  there  may  be  some  mitial  costs 
for  both  producers  and  handlers,  the 
long  term  benefits  of  this  action  far 
outweigh  the  costs.  The  Conunittee 
behoves  that  with  no  reserve  pool  and 
hence  no  ERO  program,  export  sales 
would  decline  dramatically,  perhaps  up 
to  50  percent.  Handlers  would  likely 
sell  into  the  domestic  market  raisins 
that  they  were  unable  to  sell  into  lower 
priced  export  markets.  Additional  NS 
raisins  sold  into  the  domestic  market, 
which  typically  absorbs  about  188,000 
packed  tons,  could  create  instability. 
The  industry  would  likely  lose  a 
substantial  portion  of  its  export  markets, 
which  now  account  for  about  37  percent 
(112,000  packed  tons)  of  the  industry's 
annual  shipments  (300,000  packed  tons, 
excluding  government  purchases). 
Committee  members  have  also 
commented  that,  once  export  markets 
were  lost,  it  would  be  difficult  and 
cosUy  for  the  industry  to  recover  those 
sales. 

Maintaining  the  industry's  export 
markets  will,  in  turn,  help  the  industry 
maximize  its  1999-2000  total  shipments 
and  prevent  handlers  from  carrying 
forward  large  quantities  of  inventory 
into  the  2000-2001  crop  year.  If  the 
industry  is  imable  to  maximize  its 
1999-2000  shipments,  carryin  inventory 
could  be  high  which  wo\ild  result  in  a 
lower  computed  trade  demand  figure  for 
the  2000-2001  crop  year.  If  the  industry 
returns  to  its  pattern  of  relatively  large 
crops  in  2000-2001,  a  low  trade  demand 
and  large  crop  estimate  would  compute 
to  a  low  free  tonnage  percentage.  Since 
producers  are  paid  significantly  more 
for  their  free  tonnage  than  for  reserve 
tonnage,  this  would  mean  reduced 
returns  to  producers.  Projected  reduced 
2000-2001  retiuns  to  raisin  producers, 
coupled  with  the  risks  of  rain  and  labor 
shortages  during  harvest,  may  influence 
producers  to  "go  green,"  or  sell  their 
raisin-variety  grapes  to  the  fresh-grape, 
wine,  or  juice  concentrate  markets. 
Additional  supplies  to  those  ouUets 
could  potentially  reduce  "green" 
retiuns  as  well. 


A  similar  scenario  occiured  in  the 
California  raisin  industry  in  the  early 
1980's  where  the  industry  experienced 
two  consecutive,  short  crop  years.  The 
1981-82  and  1982-83  crops  were  short 
followed  by  relatively  large  crops  for  the 
remainder  of  the  1980's.  "The  producer 
field  price  for  NS  raisins  was  $1,275  per 
ton  for  1981-82  crop  raisins,  and  $1,300 
per  ton  for  1982-83  crop  raisins.  No 
volume  regulation  was  implemented  in 
1982-83.  However,  a  large  inventory  of 
high-priced  raisins  was  carried  forward 
into  the  1983-84  crop  year.  When 
coupled  with  the  largest  crop  on  record 
at  the  time,  volume  regulation  was 
implemented  for  the  1983-84  crop  with 
the  free  tonnage  percentage  at  a 
historically  low  37.5  percent.  By  1984, 
the  producer  field  pric;e  for  free  tonnage 
raisins  fell  to  $700  per  ton,  causing 
producers  to  experience  large  financial 
losses.  Thus,  the  industry  wants  to  help 
avoid  a  repeat  of  what  happened  in  the 
1980's  by  utiUzing  the  Federal  order  to 
maintain  export  sales  and  provide 
stability  in  the  domestic  market. 

Several  alternatives  to  this  action 
were  considered  by  the  industry.  As 
previously  mentioned,  the  Conunittee 
formed  a  working  group  to  address  its 
concerns.  The  working  group 
considered  utilizing  moq^y  remaining 
in  the  1997-98  reserve  pool  to  fund 
some  portion  of  an  ERO.  About  $22 
miUion  would  be  available.  However, 
because  there  was  no  1998-99  reserve, 
the  1997-98  pool  will  ultimately  fund  at 
least  16  months  of  an  ERO  program. 
Ideally,  the  Committee  would  like  to  see 
each  reserve  pool  support  one  year  of  an 
ERO  program.  Unfortimately,  because  of 
variances  in  crop  size,  the  spread  in 
price  between  the  domestic  and  export 
markets,  and  other  factors,  this  goal  is 
not  always  met.  In  any  event,  the 
Committee  agreed  that  any  remaining 
1997-98  reserve  pool  funds  could  be 
loaned  forward  to  initiate  a  1999-2000 
ERO  program,  but  those  funds  would 
have  to  be  paid  back  and  ultimately 
returned  to  the  1997-98  equity  holders. 

A  second  alternative  considered  by 
the  working  group  was  to  fund  the  ERO 
through  an  increased  assessment  rate. 
The  cxuxent  assessment  rate  is  $8.50  per 
ton  for  raisins  acquired  by  handlers.  The 
Committee  estimated  that  the  rate 
would  need  to  be  increased  to  at  least 
$60  per  ton  for  acquired  raisins.  The 
Department  had  concerns  with  such  an 
increase  as  well  as  whether  the  ERO 
could  be  funded  through  the  order's 
assessment  authority. 

A  third  alternative  considered  by  the 
working  group  was  to  change  the  order's 
desirable  carryout  formula.  Desirable 
carryout  is  part  of  the  order's  trade 
demand  formula  and  is  the  amount  of 


t  >  mage  from  the  prior  crop  year  needed 
d  I  iring  the  first  part  of  the  next  crop 
y  E  ar  to  meet  market  needs,  before  new 
cf  jp  raisins  are  available  for  shipment. 
E  (isirable  carryout  is  specified  in  the 
or  der's  regulations  and  is  equal  to  2  Vz 
n|  inths  of  the  prior  year's  shipments. 
1  langing  the  desirable  carryout  changes 
I  i  trade  demand  computation.  The 
( >rking  group  considered  developing  a 
sli  ding  scale  which  would  match  crop 
ep  imates  with  levels  of  carryout 
ij  I  /entory.  However,  after  much 
d  i  icussion,  the  working  group 
u  1  imately  recommended  to  the 
immittee  using  an  estimated  trade 
land  to  compute  yblume  regulation 
lentages  next  year  if  NS  raisin 
alies  are  short, 
bere  are  some  reporting, 
cordkeeping  and  other  comphance 
■uirements  imder  the  order.  The 
reporting  and  recordkeeping  burdens 
ar#  necessary  for  compliance  purposes 
aiud  for  developing  statistical  data  for 
nuintenance  of  the  program.  If  volume 
r0aulation  were  implemented  this  year 
using  an  estimated  trade  demand  figure, 
the  requirements  on  handlers  would  be 
idtntical  to  those  requirements  imposed 
in  ^ast  seasons  when  volume  regulation 
wjas  implemented.  As  previously  stated, 
volume  regulation  has  been  utilized  in 
all|but  10  seasons  for  NS  raisins  since 
tnd  inception  of  the  order  in  1949.  Thus, 
hindlers  are  familiar  with  the 
rcjduirements. 

iFurthermore,  this  action  imposes  no 
aaditional  reporting  or  recordkeeping 
burden  on  either  small  or  large 
handlers.  The  forms  require  information 
which  is  rieadily  available  frx>m  handler 
trds  and  which  can  be  provided 
lOut  data  processing  equipment  or 
led  statistical  staff.  The  information 
recordkeeping  reqiiirements  have 
previously  approved  by  the  Office 
magonent  and  Budget  (OMB) 
uftder  OMB  Control  No.  0581-0178.  As 
with  other  similar  marketing  order 
pikjgrams,  reports  and  forms  are 
potiodically  reviewed  to  reduce 
inJTonnation  requirements  and 
di^^lication  by  industry  and  public 
sedor  agencies.  Finally,  the  Department 
h^s  not  identified  any  relevant  Federal 
t  that  duplicate,  overlap  or  conflict 
this  rule. 

addition,  the  Committee's  working 
meetings  held  on  February  24, 
1 10,  March  18,  April  6, 1999.  and 
subcommittee  and  Committee 
„  on  April  13, 1999,  where  this 
act  on  was  deliberated  were  aU  public 
meltings  widely  publicized  throughout 
th(to  raisin  industry.  The  Conunittee  held 
a  ft  Uow-up  meeting  on  Jime  10, 1999, 
to  f  irther  educate  the  industry  on  its 
re(  :6mmendation.  All  interested  persons 
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were  invited  to  attend  the  meetings  and 
participate  in  the  industry's 
deliberations. 

Further,  two  major  industry 
orgaiiizations,  Sun-Maid  Growers  of 
California  (Sun-Maid)  and  the  Raisin 
Bargaining  Association  (RBA),  have 
held  meetings  to  provide  additional 
information  to  their  members  on  the 
Committee's  recommendation.  Sun- 
Maid  and  the  RBA  represent  about  70 
percent  of  the  California  raisin  industry. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  June  28, 1999  (64  PR  34571). 
A  20-day  comment  period,  which  ended 
on  July  19, 1999,  was  provided  to  allow 
interested  persons  to  respond  to  this 
proposal.  Copies  of  the  rule  were  mailed 
to  all  Committee  members  and 
alternates,  handlers,  and  producers.  The 
rule  was  also  made  available  through 
the  Internet  by  the  Office  of  the  Federal 
Register.  Three  comments  were 
received. 

All  three  commenters  expressed 
concern  with  the  impact  of 
implementing  volume  regulation  in 
short  crop  years  on  producers.  One 
commenter  stated  that  he  supports 
maintaining  the  industry's  export 
markets,  but  only  if  it  is  profitable  for 
producers.  The  commenters  also  stated 
that  the  ERO  program  benefits  handlers 
with  producers  assuming  the  burden  of 
financing  the  program. 

The  evidence  before  the  Committee 
indicates  that  the  domestic  market  can 
currently  only  absorb  a  limited  quantity 
of  California  raisins  annually,  or  about 
188,000  packed  tons  (200,000  natural 
condition  tons).  If  the  crop  significantly 
exceeded  this  level  and  if  no  ERO 
program  were  established,  handlers  who 
could  not  sell  their  raisins  in  export 
might  sell  their  raisins  domestically. 
Additional  NS  raisins  sold  into  the 
domestic  market  would  create 
instability  and  reduce  producer  returns. 

In  addition,  while  the  domestic 
market  generates  the  highest  return  for 
producers  (about  $1,216  per  ton),  the 
export  market  generates  the  second 
highest  level  of  return  (about  $800  per 
ton).  Other  outlets  for  raisins  such  as 
government  purchase,  diversion,  and 
distilleries  or  animal  feed  provide  much 
lower  returns.  Thus,  since  the  domestic 
market  can  only  absorb  a  Umited 
amount  of  raisins,  it  is  prudent  to  help 
ensure  that  as  much  of  the  remainder  of 
the  crop  as  possible  be  sold  to  the  next 
profitable  outlet — export. 

Two  of  the  commenters  expressed 
concern  with  the  relationship  between 
the  world  supply  of  raisins  and  the 
proposal's  concern  with  a  potential  loss 
of  export  markets.  Early  season  forecasts 
predict  relatively  smaller  crops  in  some 


other  raisin-producing  countries.  The 
commenters  contend  that,  if  the  world 
supply  of  raisins  this  year  is  short,  along 
with  a  short  California  crop,  the 
California  raisin  industry  would  not 
lose  its  export  markets  because  other 
raisin-producing  countries  would  not  be 
able  to  supply  those  markets. 

Even  in  light  of  a  relatively  short 
world  supply  of  raisins,  however,  an 
ERO  program  would  be  necessary  to 
continue  to  help  California  raisins 
attract  buyers  in  export  markets.  Raisins 
are  not  a  necessary  product  for 
consumers,  and  export  markets  would 
disappear  if  prices  sharply  advanced  to 
free  tonnage  levels.  It  would  be  very 
difficult  and  costly  for  the  industry  to 
regain  export  markets  once  they  were 
lost. 

One  of  the  commenters  expressed 
concern  with  the  composition  of  the 
Committee,  and  another  commenter 
expressed  concern  with  the  composition 
of  the  working  group  which  deUberated 
the  issue.  Specifically,  one  commenter 
contends  that  the  Committee  is  suppose 
to  be  made  up  of  an  equal  number  of 

Eroducers  and  handlers,  and  that  many 
andlers  who  are  also  producers  hold 
producer  positions  on  the  Committee. 
The  commenter  contends  that  this 
results  in  Committee  discussions  which 
usually  favor  the  interests  of  handlers 
rather  than  producers. 

Consistent  with  the  terms  of  the  order, 
the  Committee  is  composed  of  47 
members — 35  producers,  10  handlers,  1 
representing  the  RBA,  and  1  public 
member.  Nothing  under  the  current 
order  prohibits  a  producer  member  from 
having  a  handler  interest,  or  a  handler 
member  from  having  a  producer 
interest.  In  addition,  the  Committee  can 
change  its  composition  through  formal 
rulemaking  (public  hearing  and 
producer  referendum)  if  desired. 

As  stated  above,  one  commenter 
expressed  concern  with  the  make-up  of 
the  working  group  which  held 
preliminary  meetings  to  discuss  this 
issue.  The  commenter  contends  that  the 
working  group  was  composed  of  five 
Committee  members — one  public 
member  and  four  members  affiliated 
with  a  handler.  However,  the  working 
group  was  composed  of  13  Committee 
members  representing  a  cross-section  of 
producers  and  handlers.  Further,  all  of 
the  working  group  meetings  were  open 
to  any  interested  person  who  would 
have  liked  to  attend. 

The  Department  believes  that  the 
group  to  which  the  commenter  is 
referring  is  the  group  of  Committee 
members  who  responded  to  industry 
questions  on  this  issue  at  the  meeting  on 
June  10, 1999.  That  group  consisted  of 
only  a  fev.'  members  of  the  original 
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working  group  who  visited  the 
Department's  headquarters'  office  in 
April  1999  to  discuss  the  Committee's 
proposal. 

Fmally,  regardless  of  the 
recommendation  of  the  Conunittee  or  its 
working  group,  it  is  the  Department  of 
Agriculture  that  makes  the  decision  to 
adopt  this  rule  after  a  thorough 
consideration  of  all  the  evidence  and 
views  of  the  entire  industry. 

Accordingly,  no  changes  have  been 
made  to  the  rule  as  proposed,  based  on 
the  comments  received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee,  the 
comments  received  in  response  to  the 
proposed  rule,  and  other  available 
ioformation,  it  is  hereby  found  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because:  (1)  This  action 
needs  to  be  in  effect  by  August  12, 1999, 
which  is  the  date  of  the  Committee's 
meeting  where  the  1999-2000  trade 
demand  will  be  announced;  (2) 
producers  and  handlers  are  aware  of 
this  action  which  was  recommended  at 
a  public  meeting;  and  (3)  a  20-day 
comment  period  was  provided  in  the 
proposed  rule,  and  the  comments 
received  in  response  to  that  rule  were 
addressed  herein. 

List  of  SabjectB  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  W9    RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORMA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  The  undesignated  center  heading 
preceding  §  989.154  is  revised  to  read 
"Marketing  Policy." 

3.  Section  989.154  is  revised  to  read 
as  follows: 

1969.154    Itartming  poiiey  computaUons. 

(a)  Desirable  cairyout  levels.  The 
desirable  carryout  levels  to  be  used  in 
computing  and  announcing  a  crop 
year's  marketing  policy  shall  be  equal  to 
total  shipments  of  free  tonnage  of  the 
prior  crop  year  dining  August, 


September,  and  one-half  of  October,  for 
each  varietal  type,  converted  to  a 
natural  condition  basis:  Provided,  That, 
should  the  prior  year's  shipments  be 
limited  because  of  crop  conditions,  the 
Committee  may  select  the  total 
shipments  during  the  months  of  August, 
September,  and  one-half  of  October 
dining  one  of  the  three  crop  years 
preceding  the  prior  crop  year. 

(b)  Estimated  trade  demand.  Pursuant 
to  §  989.54(e)(4),  estimated  trade 
demand  is  a  figure  different  than  the 
trade  demand  computed  according  to 
the  formula  in  §  989.54(a).  The 
Committee  shall  use  an  estimated  trade 
demand  to  compute  preliminary  and 
interim  free  and  reserve  percentages,  or 
determine  such  final  percentages  for 
recommendation  to  the  Secretary  for 
1999-2000  crop  Natinal  (sun-dried) 
Seedless  (NS)  raisins  if  the  crop 
estimate  is  equal  to,  less  than,  or  no 
more  than  10  percent  greater  than  the 
computed  trade  demand:  Provided,  That 
the  final  reserve  percentage  computed 
using  such  estimated  trade  demand 
shall  be  no  more  than  10  percent,  and 
no  reserve  shall  be  established  if  the 
final  1999-2000  NS  raisin  crop  estimate 
is  less  than  235,000  natural  condition 
tons. 

1969.157    [AnMfKtod] 

4.  A  new  undesignated  center  heading 
is  added  preceding  §  989.157  to  read 
"Quality  Control." 

Dated:  August  9, 1999. 
Kathleen  A.  Merrigan, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  9»-20877  Filed  8-9-99;  1:55  pm] 
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DEPARTMENT  OF  AGRICULTURE 
Food  SalMy  and  inapection  Sarvica 

9CFR  Part  390 

[DockatNo.9»-034Fl 

Electronic  Fraadom  of  Information  Act 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
administrative  procedures  of  the  Food 
Safety  and  Inspection  Service  (FSIS)  by 
implementing  the  provisions  of  the 
Department  of  Agriculture's  (USDA) 
final  rule  entitled  USDA  Freedom  of 
Information  Act.  Issued  on  May  4, 1999, 
the  departmental  rule  authorizes 
substantive  administrative  changes  to  be 
made  by  agencies  to  conform  to  the 
requirements  of  the  Electronic  Freedom 


of  Information  Act  (EFOIA) 
Amendments  of  1996  and  instructs 
agencies  to  promulgate  regulations 
implementing  certain  of  its 
requirements.  Therefore,  FSIS  is 
amending  its  regulations  to  comply  with 
the  departmental  regulations.  The 
regulations  establish  a  fourth  category  of 
"reading  room  records"  in  electronic 
format  and  require  the  Agency  to  make 
all  records  it  has  created  on  or  after 
November  1, 1996  available 
electronically  on  a  World  Wide  Web  site 
by  November  1, 1997.  The  electronic 
availability  obligation  applies  not  only 
to  records  in  the  new  fourth  reading 
room  category  but  also  to  more 
traditional  reading  room  records  created 
by  the  Agency,  such  as  staff  manuals 
and  other  materials  regularly  requested 
by  the  public. 

DATES:  This  final  rule  is  effective  August 
12, 1999. 

FOfl  FURTHER  INRMMATION  CONTACT:  Ms. 
Cheryl  Hicks,  Director,  Executive 
Management  and  Coordination  Staff, 
FSIS,  at  (2C2)  690-3881  or  by  FAX  at 
(202) 205-0158. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Freedom  of  Information  Act 
(FOIA)  evolved  from  the  1958 
Administrative  Procedure  Act 
disclosure  requirement.  FOIA  was 
enacted  in  1966.  In  1967,  it  was  codified 
as  section  552  of  Title  5  of  the  United 
States  Code  (U.S.C).  FOIA  establishes  a 
presiunptive  right  for  any  member  of  the 
public  to  obtain  identifiable,  existing 
records  of  Federal  departments  and 
agencies  without  indicating  a  reason  or 
need  for  seeking  the  information.  Any 
member  of  the  public  may  use  the  FOIA 
to  gain  access  to  Government 
information.  However,  agencies  also 
may  deny  access  to  records,  or  portions 
of  records,  which  fall  under  eniunerated 
exemptions,  such  as  information  that  is 
classified  for  national  defense  or 
business  information  involving  trade 
secrets. 

As  is  the  case  with  all  Federal 
agencies,  FSIS  is  subject  to  the 
provisions  of  FOIA,  which  require 
agencies  to  make  certain  dociunents 
available  for  public  inspection  and 
duplication  and  to  process  requests 
from  the  public  for  dociunents.  FOIA 
requests  received  by  FSIS  are  often  for 
documents  produced  daily  by 
inspection  personnel  stationed  in  more 
than  6,000  meat,  poultry,  and  egg 
processing  plants  throughout  the 
country  and  in  U.S.  territories. 

FSIS  receives  approximately  1,000 
FOIA  requests  each  year.  About  40 
percent  of  the  requests  processed  by  the 
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/ .  jency  involve  dociunents  of  200  pages 
or  more.  However,  document  length  can 
r  inge  from  a  single  page  to  5,000  pages. 
Q^cause  Federal  agencies  are  required  to 
n  iibintain  copies  of  any  information  that 
h  I  released  to  the  public.  FSIS  now 
niRintains  voliuninous  paper  files 
^ociated  with  its  FOIA  function. 
1996,  Congress  enacted  the 
tronic  Freedom  of  Information  Act 
aendments  of  1996  (Pub.  L.  104-231; 
I  Stat.  3048).  These  amendments 
lowledge  the  widespread  use  of 
iputers  and  other  means  of 
:tronic  telecommunications  by 
leral  agencies  and  address  the  subject 
f  electronic  records  for  the  first  time  in 
I  history  of  the  statute. 
JSDA  issued  its  implementing 
ulation  on  May  4, 1999  (63  FR 
467).  Specifically,  the  final  rule 
r^^uires  FSIS  and  other  departmental 
agencies  to  make  available  on-line,  for 
public  inspection  and  reproduction, 
copies  of  any  records  that,  because  of 
the  natiue  of  their  subject  matter,  are 
Um  ely  to  elicit  additional  requests.  The 
regulation  requires  that  agencies 
provide  information  in  the  form 
luested  (for  example,  paper  or 
mputer  diskette)  if  the  information  is 
adily  reproducible  in  that  form.  The 
|ulation  also  extends  the  time  for 
^ponding  to  a  FOIA  request  from  10  to 
)  working  days  (excepthig  Saturdays, 
ipdays,  and  Federal  holidays), 
njodifies  the  requirements  for  reporting 
FpiA  activities  to  Congress,  and 
sfi^ifies  cases  in  which  agencies  may 
e^qend  the  time  in  which  it  will  respond 
toi  ^  FOIA  request.  The  regulation  also 
iinludes  provisions  regarding  the 
avfilabihty  of  documents  in  electronic 
fo^,  the  treatment  of  electronic 
rebords,  the  establishment  of  electronic 
rejajding  rooms,  and  the  tracking  and 
expedited  processing  of  requested 
materials. 
jOther  important  features: 

i Agencies  may  process  requests 
rding  to  the  level  of  effort  rather 
on  a  strict  first-in,  first-out  basis. 

4  When  denying  a  request,  an  agency 
mlist  try  to  estimate  the  volume  of  any 
deftied  material  and  provide  that 
es^mate  to  the  requester,  unless  doing 
so;  Vould  harm  an  interest  protected  by 
an  exemption. 

n  Agencies  redacting  electronically 
transmitted  materials  must  provide  a 
record  of  the  location  and  extent  of  any 
dejletions  made. 

•;  Certain  categories  of  requesters 
w^iild  receive  priority  treatment  of  their 
rebliests  if  failure  to  obtain  information 
w^  lid  pose  an  imminent  threat  to  life 
orjjihysical  safety  or  if  there  is  an 
ur^ncy  in  informing  the  public  about 
Federal  activity. 


•  If  the  extra  10  working  days  is  still 
insufficient  time  to  respond  to  an 
unusually  burdensome  request,  an 
agency  must  inform  the  requester  that 
the  request  cannot  be  processed  within 
the  statutory  time  limits.  The  agency 
will  provide  the  requester  an 
opportimity  to  limit  the  scope  of  the 
request  or  arrange  a  negotiated  deadline 
for  processing  the  request.  If  the 
requester  refuses  and  then  seeks  judicial 
review,  that  refusal  will  be  considered 
as  a  factor  in  determining  whether 
"exceptional  circumstances"  exist. 

•  "Exceptional  circumstances"  will 
not  include  a  delay  that  results  from  a 
predictable  agency  workload  of  FOIA 
requests  imless  the  agency  demonstrates 
reasonable  progress  in  reducing  its 
backlog. 

This  final  rule  does  not  affect 
substantively  any  member  of  the  public, 
but  constitutes  a  modification  in 
administrative  procedures  that  reqiiires 
FSIS  to  update  its  public  information 
system  by  adding  an  electronic 
component.  Therefore,  under  the 
administrative  procediu«  provisions  in 
5  U.S.C.  553,  it  is  found  upon  good 
cause  that  public  participation  in  this 
rulemaking  procediue  is  impracticable 
and  unnecessary,  and  good  cause  is 
foimd  for  making  this  final  rule  effective 
less  than  30  days  after  publication  in  the 
Federal  Register. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  coiul 
challenging  this  rule.  Executive  Order 
12866  and  Regulatory  Flexibility  Act. 

FSIS  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  following  reasons.  The  rule  does 
not  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  and 
does  not  adversely  affect  the  economy 
or  any  segment  of  the  economy. 
Therefore,  FSIS  has  determined  that  this 
final  rule  is  not  a  significant  rule  under 
Executive  Order  12866,  and  it  has  not 
imdergone  review  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12898 

Pinsuant  to  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  FSIS  has  considered  the 
potential  impact  of  this  final  rule  on 
environmental  and  health  conditions  on 
low-income  and  minority  communities 


and  determined  that  there  will  be  no 
impact.  This  rule  represents  a 
modification  in  adniinistrative 
procedures. 

Paperwork  Reduction  Act 

The  paperwork  requirements  for  this 
final  rule  have  been  approved  by  OMB 
under  control  number  0583-0092. 

This  rulemaking  is  part  of  the 
Reinventing  Government  effort.  The 
intent  of  this  action  is  to  reduce  the 
number  of  futwe  requests  for  identical 
information  and  to  lessen  the  paperwork 
burden  and  duplication  costs  by 
encouraging  the  Agency  to  use  newer 
technology  to  increase  public  access  to 
Government  information. 

List  of  Subjects  in  9  CFR  Part  390 

Freedom  of  information. 

For  the  reasons  discussed  in  the 
preamble  to  this  rule,  FSIS  is  amending 
9  CFR  part  390  of  the  Federal  meat  and 
poultry  products  inspection  regulations 
as  follows: 

PART  390— FREEDOM  OF 
INFORMATION 

1.  The  authority  citation  for  part  390 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552:  7  CFR  1.3. 
2.7. 

2.  Section  390.1  is  revised  to  read  as 
follows: 

f  39ai    Scop*  and  purpoM. 

This  part  is  issued  pursuant  to  the 
Freedom  of  Information  Act  (FOIA)  as 
amended  (5  U.S.C.  552),  and  in 
accordance  with  the  directives  of  the 
Department  of  Agricultiue  regulations 
in  part  1.  subpart  A,  of  Title  7.  The 
availability  of  records,  including 
electronic  records  created  on  or  after 
November  1,  1996,  of  the  Food  Safety 
and  Inspection  Service  (FSIS),  and  the 
procedures  by  which  the  public  may 
request  such  information,  will  be 
governed  by  the  FOIA  and  by  the 
Department  regulations  as  implemented 
and  supplemented  by  the  regiUations  in 
this  part. 

3.  Section  390.2  is  revised  to  read  as 
follows: 

§390^    PublishMj  materials. 

FSIS  rules  and  regulations  relating  to 
its  regulatory  responsibilities  and 
administrative  procedures  are  published 
and  made  available  to  the  public  in  the 
Federal  Register  and  codified  in  chapter 
m,  title  9,  of  the  Code  of  Federal 
Regulations.  FSIS  also  issues  numerous 
publications  relating  to  Agency 
programs,  which  implement  the  laws 
listed  in  the  Delegation  of  Authority,  7 
CFR  2.15(a).  Most  of  these  pubUcations 
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are  available  free  from  the  USDA 
Publications  Division,  Office  of 
Governmental  and  Public  AfiEairs,  or  at 
established  rates  from  the 
Superintendent  of  Docimients,  U.S. 
Government  Printing  Office. 
Washington,  20402-9328. 

4.  Section  390.3  is  revised  to  read  as 
follows: 

fSMJ   lnd»xM,rator«nc«guida, 


(a)  Pursuant  to  the  regulations  in  7 
CFR  1.4(c),  FSIS  will  maintain  and 
make  available  for  public  inspection 
and  copying  an  index  providing 
identifying  information  regarding  the 
materials  required  to  be  published  or 
made  available  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552(aJ(2)).  The 
Agency  will  make  the  index  available  by 
computer  telecommunications  by 
December  31, 1999.  Quarterly 
publication  of  the  index  is  imnecessary 
and  impractical,  since  the  material  is 
voliuninous  and  does  not  change  often 
enough  to  justify  the  expense  of 
quarterly  publication.  The  Agency  will 
provide  copies  of  any  index,  upon 
request,  at  a  cost  not  to  exceed  direct 
cost  of  duplication. 

(b)  FSIS  is  responsible  for  preparing 
reference  material  or  a  guide  for 
requesting  records  or  information  from 
the  Agency.  This  guide  also  will  include 
an  index  of  all  major  information 
systems  and  a  description  of  major 
information  and  record  locator  systems. 

(c)  FSIS  will  prepare  a  handbook  for 
obtaining  information  from  the  Agency. 
The  handbook  will  be  available  on 
paper  and  through  electronic  means, 
and  will  discuss  how  the  public  can  use 
it  to  access  Agency  FOIA  annual 
reports.  Similarly,  the  annual  reports 
will  refer  to  the  handbook  and  how  to 
obtain  it. 

5.  Section  390.4  is  revised  to  read  as 
follows: 

{390.4    FadlMM  for  inspection  and 
copying. 

Facilities  for  public  inspection  and 
copying  of  the  material  described  in 
§§  390.2  and  390.3  of  this  part  will  be 
provided  by  FSIS  pursuant  to  7  CFR 
1.5(a)  in  a  reading  area,  on  business 
days  between  the  hours  of  8:30  a.m.  and 
4:30  p.m.,  upon  request  to  the  Freedom 
of  Information  Coordinator  or  designee 
at  the  following  address: 

Freedom  of  Information  Act  Coordinator 
(FOIA),  Food  Safety  and  Inspection 
Service,  Department  of  Agriculture, 
Washington,  DC  20250-3700 

6.  Section  390.5  is  revised  to  read  as 
follows: 


f  390.5    RequMt  for  records. 

(a)  The  FOIA  Coordinator  of  FSIS  is 
authorized  to  receive  requests  and  to 
exercise  authority  imder  7  CFR  1.3(a) 
to— 

(1)  Make  determinations  to  grant  or 
deny  such  requests. 

(2)  Extend  tne  20-day  deadline, 

(3)  Make  discretionary  releases  of 
exempt  records,  except  where 
disclosure  is  specifically  prohibited  by 
Executive  Order,  statute,  and  applicable 
regulations, 

(4)  Consider  expedited  processing 
when  appropriate, 

(5)  Make  determinations  regarding  the 
charging  of  fees  pursuant  to  the 
established  schedule,  and 

(6)  Determine  the  applicability  of  7 
CFR  1.5  to  requests  for  records. 

(b)  Requests  for  FSIS  records  or 
information  will  be  made  in  writing  in 
accordance  with  7  CFR  1.5  and 
submitted  to  the  FSIS  Freedom  of 
Information  Act  Coordinator  at  the 
following  address: 

Freedom  of  Information  Act  Coordinator 
(FOIA  Request),  Food  Safety  and 
Inspection  Service,  Department  of 
Agriculture,  Washington.  DC  20250-3700 

The  submitter  will  identify  each 
record  with  reasonable  specificity  as 
prescribed  in  7  CFR  1.3.  All  requests  to 
inspect  or  obtain  copies  of  any  record  or 
to  obtain  a  fee  waiver  must  be  submitted 
in  writing. 

(c)  In  exercising  authority  under  7 
CFR  1.3(a)(3)  to  grant  and  deny  requests, 
the  Coordinator  or  designee  will  comply 
with  subsection  (b)  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)),  as 
amended,  which  requires  that  any 
reasonably  segregated  portion  of  a 
dociunent  will  be  provided  to  a  person 
requesting  the  document  after  deletion 
of  any  portions  within  the  scope  of  the 
request  for  which  an  exemption  is  being 
claimed  imder  the  Act.  Therefore, 
tmless  the  disclosable  and 
nondisclosable  portions  are  so 
inextricably  linked  that  it  is  not 
reasonably  possible  to  separate  them, 
the  document  will  be  released  with  the 
nondisclosable  portions  deleted.  The 
Coordinator  or  designee  may  exercise 
discretion  as  limited  by  7  CFR  1.15  to 
release  the  entire  docimient  or  make 
only  a  minimum  number  of  deletions.  If 
portions  of  a  docimient  in  electronic 
format  have  been  redacted,  the  Agency 
must  indicate,  on  the  released  portion  of 
the  document,  the  amount  of 
information  that  has  been  deleted  from 
a  record,  unless  that  indication  would 
harm  an  interest  protected  by  an 
applicable  exemption. 

7.  Section  390.6  is  revised  to  read  as 
follows: 


1390.6    Fssscttsduls. 

Department  regulations  provide  for  a 
schedule  of  reasonable  standard  charges 
for  document  search  and  duplication. 
See  7  CFR  1.17.  Fees  to  be  charged  are 
in  7  CFR  part  1.  subpart  A,  appendix  A. 

8.  Section  390.7  is  revised  to  read  as 
follows: 


S  390.7    Appeals. 

(a)  If  the  request  for  information  or  for 
a  waiver  of  search  or  duplication  is 
denied,  in  whole  or  in  part,  the  FOIA 
Coordinator  or  designee  will  explain  in 
the  letter  of  response  the  grounds  for 
any  denial  of  access  and  offer  the 
requester  an  opportunity  to  file  an 
administrative  appeal,  pursuant  to  7 
CFR  1.3(a)(4).  The  appeal  should  be 
filed  in  writing  within  45  days  of  the 
date  of  denial  (departmental  regulations, 
7  CFR  1.14)  and  addressed  as  follows: 

Administrator,  Food  Safety  and  Inspection 
Service  (FOIA  Appeals),  Department  of 
Agriculture.  Washington.  DC  20250-3700 

(b)  The  FSIS  Administrator  is 
authorized  under  7  CFR  1.3(a)(4)  to 
extend  the  20-day  deadline,  make 
discretionary  releases,  and  make 
determinations  regarding  the  charging  of 
fees. 

9.  Section  390.8  is  revised  to  read  as 
follows: 

S  390.8    Agency  rssponss  to  requests. 

(a)  The  response  to  Freedom  of 
Information  requests  and  appeals  by 
officials  named  in  §§  390.5  and  390.7  of 
this  part  shall  be  governed  by  and  made 
in  accordance  v«th  7  CFR  1.7  and  the 
regulations  in  this  part. 

(b)  If  requests  for  records  and 
information  are  received  by  field  offices, 
the  field  office  will  immediately  notify 
the  FOIA  Coordinator  or  designee  by 
telephone  and  transmit  the  request  to 
the  FOIA  office.  In  rare  instances,  the 
FOIA  Coordinator  or  designee  will 
authorize  a  release  of  the  requested 
records  to  the  field  office  receiving  the 
request.  The  request  will  be  considered 
as  having  been  received  on  the  date  of 
arrival  in  the  office  of  the  Coordinator 
or  designee.  Any  person  whose  request 
for  records  has  been  granted  may 
inspect  and  copy  the  records  (or  copies) 
at  the  office  listed  in  §  390.4  of  this  part 
in  accordance  with  the  provisions  of 
that  section  and  with  §  390.6.  Copies 
also  may  be  obtained  by  mail. 

Done  in  Washington,  DC,  on  August  4, 
1999. 

Thomas  I.  Billy, 
/Administrator. 

[FR  Doc.  99-20821  Filed  8-11-99;  8:45  ami 
BiUINQ  CODE  3410-OI(l-« 
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I  DEPARTMENT  OF  TRANSPORTATION 
federal  Aviation  Administration 

4  CFR  Part  39 

;lwt  No.  9S-SW--73-AD:  Amendnwnt 
-11252;  AD  99-17-03] 

I2120-AA64 

Atrworthineaa  DIractlvaa;  Ball 
Icoptar  Textron,  inc.  Modal  204B, 
A,  and  205A-1  Halicoptara 


ENCY:  Federal  Aviation 
istration,  DOT. 
Final  rule. 


MMARY:  This  amendment  supersedes 
existing  airworthiness  directive  (AD), 
^iplicable  to  Bell  Helicopter  Textron, 
Mc.  (BHTI)  Model  204B,  205A,  and 
I  )5A-1  helicopters,  that  currently 

uires  modifying  and  inspecting  the 
I  >rtical  fin  spar  (fin  spar)  for  cradks. 
s  amendment  requires  modification 
d  visual  and  dye-penetrant 
spections  of  the  fin  spar  for  cracks, 
d  if  a  crack  is  discovered,  replacing 
e  fin  spar.  A  tapping  test  for 
sbonding  and  replacing  certain  fin 
ars  within  12  calendar  months  is  also 
uired.  This  amendment  is  prompted 
an  accident  involving  a  Model  205A- 
helicopter  and  foin  other  accidents 
volving  helicopters  of  similar  type 
sign.  The  actions  specified  by  this  AD 
intended  to  prevent  failine  of  the  fin 
ar,  loss  of  the  tail  rotor,  and 
ibsequent  loss  of  control  of  the 
lelicopter. 

jJmeS:  Effective  September  16, 1999. 
The  incorporation  by  reference  of 
I  :^rtain  publications  listed  in  the 
:  1  igulations  is  approved  by  the  Director 
X  the  Federal  Register  as  of  September 
LB,  1999. 

.  k  DDRESSES:  The  service  information 
1  iferenced  in  this  AD  may  be  obtained 
i  om  Bell  Helicopter  Textron,  Inc.,  P.O. 
lox  482,  Fort  Worth,  Texas  76101, 
^lephone  (817)  280-3391,  fax  (817) 
0-6466.  This  information  may  be 
amined  at  the  FAA,  Office  of  the 
egional  Counsel,  Southwest  Region, 
iBOl  Meacham  Blvd.,  Room  663,  Fort 
k  IoT\h,  Texas;  or  at  the  Office  of  the 
F  ederal  Register,  800  North  Capitol 
Jtreet,  NW.,  suite  700,  Washington,  DC. 

^  FURTHER  MFORMAHON  CONTACT: 
ry  Edmiston,  Aerospace  Engineer, 
'  otorcrafl  Certification  Office, 
■  otorcrafl  Directorate,  FAA,  2601 
I  feacham  Blvd.,  Fort  Worth,  Texas 
;6137,  telephone  (817)  222-5158,  fax 
)1 7)  222-5783. 

SUPPLEMENTARY  INFORMATION:  A 
[proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 


by  superseding  AD  97-18-11, 
Amendment  39-10520  (63  FR  26429), 
applicable  to  BHTI  Model  204B,  205A, 
and  205 A-1  helicopters,  was  published 
in  the  Federal  Register  on  May  26, 1999 
(64  FR  28420).  That  action  proposed  to 
require  initial  and  repetitive  inspections 
.  of  the  fin  spar  for  cracks.  Also  proposed 
was  a  requirement  to  replace  the  fin 
spar  within  12  calendar  months. 
Replacing  the  fin  spar  with  a  FAA- 
approved  fin  spar  configuration  that 
satisfies  the  structxiral  fatigue 
requirement  of  repeated  high  torque 
events  would  constitute  a  termiuating 
action  for  the  requirements  of  the  AD. 
That  action  was  prompted  by  an 
accident  involving  a  Model  205A-1 
helicopter  and  four  other  accidents 
involving  helicopters  of  similar  type 
design. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  150 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  8  work  hours  per 
helicopter  to  accomplish  the  initial 
inspection  and  0.5  work  hour  to 
accomplish  each  repetitive  inspection. 
Replacing  the  fin  spar  will  take 
approximately  150  work  hours.  The 
average  labor  rate  is  $60  per  work  hour. 
The  manufacturer  has  stated  that  parts 
will  be  provided  at  no  cost.  Based  on 
these  figiu«s,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $76,500  for  the  initial 
inspection  and  one  repetitive 
inspection,  and  $1,350,000  to  replace 
the  fin  spars  on  the  entire  fleet. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under     " 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
imder  the  criteria  of  the  Reg\ilatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  RegxUations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10520  (63  FR 
26429,  May  13, 1998).  and  by  adding  a 
new  airworthiness  directive  (AD), 
Amendment  39-11252,  to  read  as 
follows:  ** 

AO  99-17-03    Bell  Helicopter  Textron,  Inc.: 

Amendment  39-11252.  Docket  No.  98- 
SW-73-AD.  Supersedes  AD  97-18-11, 
Amendment  39-10520,  Docket  No.  97- 
SW-32-AD. 
Applicability:  Model  204B  helicopters  with 
vertical  fin  spar  (fin  spar),  part  number  (P/ 
N)  205-030-899-001,  -089,  P/N  205-030- 
846-001.-003.  -047,  -049,  or  P/N  204-030- 
825-063,  -065,  installed,  and  Model  205A 
and  205A-1  helicopters,  with  fin  spar,  P/N 
205-030-899-101,  P/N  205-030-846-087. 
-089,  or  P/N  205-032-851-003,  -007,  -009. 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ft  lure  of  the  fin  spar,  loss  of 
the  tail  rotor,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 
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(a)  For  Model  204B  helicopters: 

(1)  Within  8  hours  time-in-service  (TIS), 
modify  the  vertical  fin  and  visually  inspect 
the  fin  spar  for  cracks  in  accordance  with 
Part  I  (Al),  paragraphs  1  through  5  of  Bell 
Helicopter  Textron  (BHTI)  Alert  Service 
Bulletin  (ASB)  204B-9a-50,  dated  October 
22. 1998. 

(i)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight 

(ii)  After  inspection,  apply  MIL-PRF- 
81352  TYI  clear  lacquer  or  equivalent  to  the 
inside  of  the  two  lower  rivet  holes  and  on  the 
surfece  where  paint  and  primer  were 
removed.  Spray,  brush,  or  wipe  on  a 
protective  coat  of  MIL-C-16173,  Grade  2,  or 
equivalent,  over  the  dear  lacquer.  To 
facilitate  subsequent  inspections,  do  not 
replace  the  two  lower  rivets.  Set)  Flgui'e  2  uf 
BHTI  ASB  204B-98-50,  dated  October  22, 
1998. 

Note  2:  BHTI-^4ED-SRM-1.  pages  3-36 
through  3-38,  pertain  to  the  installation  of 
Hi-Loks. 

(iii)  Before  drilling  or  reaming,  inspect  all 
holes  in  the  spar  cap  where  rivets  were 
removed  for  short  edge  distance.  An  existing 
edge  distance  less  than  1.5  times  the 
diameter  of  the  drill  or  reamed  hole  must 
have  F  AA  approval  of  the  reworked  area 
before  proceeding. 

(iv)  Fasten  the  forward  left-hand  fin  skin  to 
the  spar  assembly  using  Hi-Loks  and  blind 
rivets  as  specified  in  Figure  2  of  BHTI  ASB 
204B-9»-50,  dated  October  22, 1998. 

(v)  Refinish  the  reworked  area. 

(2)  After  initial  modification  and 
inspection  of  the  fin,  thereafter  inspect  the 
fin  spar  for  cracks  at  intervals  not  to  exceed 
8  hours  TIS  as  follows: 

(i)  Accomplish  Part  I  (A2),  paragraphs  1 
through  3  of  BHTI  ASB  204B-98-50.  dated 
October  22. 1998. 

(ii)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(iii)  After  inspection,  accomplish  Part  I 
(A2),  paragraphs  5  and  6  of  BHTI  ASB  204B- 
98-50,  dated  October  22, 1998. 

(3)  Within  25  hours  TIS,  modify  and 
inspect  the  vertical  fin  as  follows: 

(i)  Accomplish  Part  I  (Cl),  paragraph  1  of 
BHTI  ASB  204B-98-50.  dated  October  22. 
1998. 

(ii)  Remove  sufficient  rivets  finm  the 
bottom  row  of  the  forward  left-hand  fin  skin 
to  allow  trimming  of  the  forward  left-hand 
fin  skin  along  the  "skin  cutline", 
approximately  fin  station  64.31  (see  Figure  2 
of  BHTI  ASB  204B-9&-50,  dated  October  22, 
1998). 

(iii)  Before  drilling  or  reaming,  inspect  all 
holes  in  the  spar  cap  where  rivets  were 
removed  for  short  edge  distance.  An  existing 
edge  distance  less  than  1.5  times  the 
diameter  of  the  drill  or  reamed  hole  must 
have  FAA  approval  of  the  reworked  area 
before  proceeding. 


(iv)  Accomplish  Part  I  (Cl),  paragraphs  3, 
4,  and  6  of  BHTI  ASB  204B-98-50,  dated 
October  22, 1998. 

(v)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(vi)  Accomplish  Part  I  (Cl),  paragraphs  10 
through  14  of  BHTI  ASB  204B-9»-50,  'dated 
October  22, 1998. 

(4)  After  the  initial  modification  and  dye- 
penetrant  inspection  of  the  fin  spar, 
thereafter  at  intervals  not  to  exceed  300  hours 
TIS,  inspect  the  fin  spar  as  follows: 

(i)  Accomplish  Part  I  (C2),  paragraphs  1,  2, 
3.  4,  5,  and  7  of  BHTI  ASB  2048-98-50, 
dated  October  22, 1998. 

(ii)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(iii)  Accomplish  Part  I  (C2),  paragraphs  11 
through  14  of  BHTI  ASB  204B-9»-50,  dated 
October  22,  1998. 

(5)  Within  25  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  300  hours  TIS,  inspect 
the  fin  spar  as  follows: 

(i)  Accomplish  Part  I  (B),  paragraphs  1 
through  13  of  BHTI  ASB  204B-g8-50,  dated 
October  22, 1998. 

(ii)  Repair  any  disbonding  discovered 
during  the  inspection  before  further  flight. 

(6)  Within  12  calendar  months,  remove  fin 
spar  P/N  205-030-899-001.  or  -089,  or  P/N 
205-030-a4&-«01,  -003,  -047,  or  -049,  or  P/ 
N  204-030-825-063,  or  -065.  Replace  it  with 
an  airworthy  fin  spar  configuration  that  has 
been  demonstrated  to  the  FAA  to  satisfy  the 
structural  fatigue  requirements  of  repeated 
high  torque  events  and  is  approved  by  the 
Manager,  Rotorcraft  Standards  Staff. 

(7)  Installation  of  a  replacement  fin  spar 
approved  by  the  Manger,  Rotorcraft 
Standards  Staff,  constitutes  a  terminating 
action  for  the  requirements  of  this  AD. 

(b)  For  Model  205A  and  205A-1 
helicopters: 

(1)  Within  8  hours  TIS,  modify  the  vertical 
fin  and  visually  inspect  the  fin  spar  for 
cracks  in  accordance  with  Part  I  (Al), 
paragraphs  1  through  5  of  BHTI  ASB  205-98- 
71,  Revision  A,  dated  September  21, 1998. 

(i)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(ii)  After  inspection,  apply  MIL-PRF- 
81352  TYI  clear  lacquer  or  equivalent  to  the 
inside  of  the  two  lower  rivet  holes  and  on  the 
surface  where  paint  and  primer  were 
removed.  Spray,  brush,  or  wipe  on  a 
protective  coat  of  MIL-C-16173,  Grade  2.  or 
equivalent,  over  the  clear  lacquer.  To 
facilitate  subsequent  inspections  do  not 
replace  the  two  lower  rivets.  See  figure  2  of 
BHTI  ASB  205-98-71,  Revision  A.  dated 
September  21, 1998. 

(iii)  Before  drilling  or  reaming,  inspect  all 
holes  in  the  spar  cap  where  rivets  were 
removed  for  short  edge  distance.  An  existing 


edge  distance  less  than  1.5  times  the 
diameter  of  the  drill  or  reamed  hole  must 
have  FAA  approval  of  the  reworked  area 
before  proceeding. 

(iv)  Fasten  the  forward  left-hand  fin  skin 
and  the  retainer,  P/N  205-032-651-045,  to 
the  fin  spar  assembly  using  Hi-Loks  and 
blind  rivets  as  specified  in  Figure  2  of  BHTI 
ASB  205-98-71,  Revision  A,  dated 
September  21, 1998.  Reinstall  clip  and  radius 
block  (if  existing)  removed  in  paragraph  2  of 
Part  1  (Al)  of  BHTI  ASB  205-98-71,  Revision 
A,  dated  September  21, 1998. 

(v)  Refinish  the  reworked  area. 

(2)  After  initial  modification  and 
inspection  of  the  vertical  fin,  thereafter, 
inspect  the  fin  spar  for  cracks  at  intervals  not 
to  exceed  8  hours  TIS  as  follows: 

(i)  Accomplish  Part  I  (A2),  paragraphs  1 
through  3  of  BHTI  ASB  205-98-71,  Revision 
A,  dated  September  21, 1998. 

(ii)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(iii)  After  inspection,  accomplish  Part  I 
(A2),  paragraphs  5  and  6,  of  BHTI  ASB  205- 
98-71,  Revision  A,  dated  September  21, 
1998. 

(3)  Within  25  hours  TIS,  modify  and 
inspect  the  vertical  fin  as  follows: 

(i)  Accomplish  Part  I  (Cl),  paragraph  1  of 
BHTI  ASB  205-98-71,  Revision  A.  dated 
September  21, 1998. 

(ii)  Remove  the  clip,  P/N  212-030-099- 
091,  and  radius  block,  P/N  212-030-099- 
095,  if  present.  Remove  the  retainer.  P/N 
205-032-851-045,  and  sufficient  rivets  bom 
the  bottom  row  of  the  forward  left-hand  fin 
skin  to  allow  trimming  of  the  forward  left- 
hand  fin  skin  along  the  "skin  cutline",  at 
approximately  Fin  Station  66.31  (see  Figure 
2  of  BHTI  ASB  205-98-71,  Revision  A,  dated 
September  21, 1998). 

(iii)  Before  drilling  or  reaming,  inspect  all 
holes  in  the  spar  cap  where  rivets  were 
removed  for  short  edge  distance.  An  existing 
edge  distance  less  than  1.5  times  the 
diameter  of  the  drill  or  reamed  hole  must 
have  FAA  approval  of  the  reworked  area 
before  proceeding. 

(iv)  Accomplish  Part  I  (Cl),  paragraphs  3, 
4,  and  6  in  BHTI  ASB  205-98-71,  Revision 
A,  dated  September  21, 1998. 

(v)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(vi)  Accomplish  Part  I  (Cl)  paragraphs  10 
through  14  of  BHTI  ASB  205-98-71, 
Revision  A,  dated  September  21, 1998. 

(4)  After  the  initial  modification  and  dyv- 
penetrant  inspection  of  the  fin  spar, 
thereafter,  at  intervals  not  to  exceed  300 
hours  TIS,  inspect  the  fin  spar  as  follows: 

(i)  Accomplish  Part  I  (C2),  paragraphs  1, 2, 
3,  4,  5,  and  7  of  BHTI  ASB  205-98-71 , 
RcWsion  A,  dated  September  21, 1998. 

(ii)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
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d  ifccovered  during  the  inspection  before 
er  flight, 
iii)  Accomplish  Part  I  (C2),  paragraphs  11 
ugh  14  of  ASB  205-98-71,  Revision  A. 
ed  September  21, 1998. 

5)  Within  25  hours  TIS,  and  thereafter  at 
ervals  not  to  exceed  300  hours  TIS  inspect 

fin  spar  as  follows: 
i)  Accomplish  Part  I  (B),  paragraphs  1 
ugh  13  of  BHTI  ASB  205-98-71, 
I^4vision  A,  dated  September  21. 1998. 
ii)  Repair  any  disbonding  discovered 
ing  the  inspection  before  further  flight. 

6)  Within  12  calendar  months,  remove  fin 
P/N  205-030-899-001,  or  -089,  or  P/N 

15-030-846-087,  or  -089,  or  P/N  205-032- 
1-003,  -007,  or  -009.  Replace  it  with  an 
orthy  fin  spar  configuration  that  has 
n  demonstrated  to  the  FAA  to  satisfy  the 
ctural  fatigue  requirements  of  repeated 
h  torque  events  and  is  approved  by  the 
nager,  Rotorurau  Slajiuards  Staff,  ur 
lace  it  with  fin  spar  assembly,  P/N  205— 
0-514-103,  as  specified  in  BHTI  ASB  205- 

73,  dated  September  25, 1998. 
(7)  Installing  fin  spar,  P/N  205-530-514- 
3,  or  a  fin  spar  that  has  been  approved  by 
Manager,  Rotorcraft  Standards  Staff, 
c  institutes  terminating  action  for  the 
I  e  quirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
i  djustment  of  the  compliance  time  that 
ji^ovides  an  acceptable  level  of  safety  may  be 

I  lied  if  approved  by  the  Manager,  FAA, 
It^torcraft  Directorate,  Rotorcraft  Certification 
( llSice.  Operators  shall  submit  their  requests 

I I  rough  a  FAA  Principal  Maintenance 

1 1  spector,  who  may  concur  or  comment  and 
1 1  en  send  it  to  the  Manager,  Rotorcraft 
(pprtification  Office. 

Note  3:  Information  concerning  the 
( c  [istence  of  approved  alternative  methods  of 
( ;( tmpliance  with  this  AD,  if  any,  may  be 
( i1  >tained  fi-om  the  Rotorcraft  Certification 
Office. 

(d)  Special  flight  permits  may  be  issued  in 
I  licordance  with  sections  21.197  and  21.199 

the  Federal  Aviation  Regulations  (14  CFR 
:  lk.197  and  21.199)  to  operate  the  helicopter 
(a  location  where  the  requirements  of  this 
\  D  can  be  accomplished. 

(e)  The  inspections  and  modifications  shall 
>  i  done  in  accordance  with  Bell  Helicopter 

[  BXtron.  Inc.  Alert  Service  Bulletin  204B-98- 
i ),  dated  October  22, 1998;  205-98-71, 
qevision  A,  dated  September  21, 1998;  or 
)5-98-73,  dated  September  25, 1998,  as 
}plicable.  These  incorporations  by  reference 
ere  approved  by  the  Director  of  the  Federal 
^ister  in  accordance  with  5  U.S.C.  552(a) 
fend  1  CFR  part  51.  Copies  may  be  obtained 
lom  Bell  Helicopter  Textron,  Inc.,  P.O.  Box 
1 82,  Fort  Worth,  Texas  76101,  telephone 
1 117)  280-3391,  fax  (817)  280-6466.  Copies 
1  lay  be  inspected  at  the  FAA,  Office  of  the 
9  egional  Counsel,  Southwest  Region,  2601 
y  leacham  Blvd.,  Room  663,  Fort  Worth, 
I  exas;  or  at  the  Office  of  the  Federal  Register, 
J  BO  North  Capitot  Street,  NW..  suite  700. 
lyashington.  DC. 

(f)  This  amendment  becomes  effective  on 
September  16. 1999. 


Issued  in  Fort  Worth,  Texas,  on  August  4, 
1999. 

Henry  A.  Armstrong, 
Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  99-20754  Filed  8-11-99;  8:45  am] 
BlUmG  CODE  4010-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doctet  No.  9»-A-AWP-11] 

Airport  Name  Change  and  Revision  of 
L^gai  Description  of  Class  D,  Class  E2, 
and  Class  E4  Airspace  Areas;  Bart>er8 
Point.  NAS,  HI 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  changes  the  name 
of  Barbers  Point  NAS,  HI,  and  it's 
associated  airspace  areas  to  Kalaeola 
Airport  and  revises  the  legal 
descriptions  of  the  related  Class  D,  Class 
E2,  and  Class  E4  airspace  arisaS  by 
changing  the  geographical  reference 
point  from  the  Barbers  Point  Tactical 
Air  Navigation  (TACAN)  to  a  new  point 
of  origin.  The  U.S.  Navy  has 
decommissioned  the  Barbers  Point 
TACAN.  The  current  airspace  areas 
associated  with  Barbers  Point  NAS  are 
described  in  FAA  Order  7400.9F. 
Airspace  Designations  and  Reporting 
Points,  using  the  Barbers  Point  TACAN. 
The  airport  name  change  and 
decommissioning  of  the  TACAN  have 
made  this  action  necessary. 
EFFECTIVE  DATE:  0901  UTC,  September 
13, 1999. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Debra  Trindle,  Airspace  Specialist, 
Airspace  Branch,  AWP-520.10,  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6613. 
SUPPLEMENTARY  INFORMATION: 

History 

Under  federal  mandates  of  the  Base 
Realignment  and  Closure  (BRAC)  Act, 
the  United  States  Navy  vacated  Barbers 
Point  NAS  on  July  1, 1999.  Effective  at 
2200  Coordinated  Universal  Time  on 
July  2, 1999,  ownership  of  the  airport 
was  transferred  to  the  State  of  Hawaii 
and  the  name  changed  to  Kalaeloa 
Airport.  In  conjimction  with  the  Navy's 
departure,  the  existing  military  TACAN 
and  Instnmient  Approach  Procedures  to 
Barbers  Point  NAS  were 


decommissioned.  The  current  airspace 
areas  associated  with  Barbers  Point  NAS 
are  described  in  FAA  Order  7400.9F, 
Airspace  Designations  and  Reporting 
Points,  using  the  Barbers  Point  TACAN. 
The  intent  of  this  action  is  to  change  the 
name  of  Barbers  Point  NAS  and  it's 
associated  airspace  areas  to  Kalaeloa 
Airport  and  revise  the  legal  description 
of  the  related  Class  D,  Class  E2,  and 
Class  E4  airspace  areas  by  changing  the 
geographical  reference  point  from  the 
Barbers  Point  Tactical  Air  Navigation 
(TACAN)  to  a  new  point  of  origin 
without  changing  the  dimensions  of 
operating  requirements  of  the  existing 
airspace.  The  transfer  of  ownership  of 
the  airport  does  not  coincide  with  a 
schediiled  publication  date  for  the 
appropriate  aeronautical  charts.  The 
next  Hawaiian  Islands  Visual  Flight 
Rules  (VFR)  Sectional  Aeronautical 
Chart  will  be  published  on  November  4, 
1999  and  will  reflect  these  changes. 

Class  D,  Class  E2,  and  Class  E4 
airspace  areas  are  published 
respectively  in  Paragraphs  5000,  6002, 
and  6004  of  FAA  Order  7400.9F. 
Airspace  Designations  and  Reporting 
Points,  dated  September  20,  1998,  and 
effective  September  16,  1998,  through 
September  15, 1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airspace  designations  listed  in 
this  document  wotUd  be  pubhshed 
subsequentiy  in  this  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71  of 
the  Federal  Aviation  Regulations 
changes  the  name  of  Barbers  Point  NAS 
and  it's  associated  airspace  areas  to 
Kalaeloa  Airport  and  revises  the  legal 
description  of  the  related  Class  D,  Class 
E2,  and  Class  E4  airspace  areas  by 
changing  the  geographical  reference 
point  from  the  Barbers  Point  Tactical 
Air  Navigation  (TACAN)  to  a  new  point 
of  origin  without  changing  the 
dimensions  or  operating  requirements  of 
the  existing  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regidatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  mater  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
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substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act 

List  of  Snl^ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

hi  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Antfaority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  Ca='R  1959- 
1963  Comp..  p.  389. 

fTI.I    [AmwKM] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effiective 
September  16. 1998,  is  amended  as 
follows: 

Paragraph  5000    Qass  D  Airspace 


AWPHID    Bariwn  Point  NAS.  HI 
[RanoTvd] 


AWPHID    Kalaeloa Airport. Kapdoi. m— 

[NewJ 

Kalaeloa  Airport,  HI 
(Lat  21"18'21''N.  long.  158''04'20"  W) 
That  airspace  extending  upward  from  the 
surface  up  to  and  including  2,500  feet  MSL 
within  a  4.3  mile  radius  of  Kalaeloa  Airport, 
excluding  the  airspace  within  the  Honolulu, 
HI,  Class  B  airspace  area.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory,  Pacific  Chart 
Sopplemmt. 


/ 


Paroffaph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


AWPHIE2 
[Kanoved] 


Baiters  Point  NAS.  HI 


AWPHIE2    Kalaeloa  Airport.  Kapeloi.  HI 

[Newl  "^ 

Kalaeloa  Airport,  HI 
(Ut  21''18'21"N,  long.  158°04'20"  W) 
That  airspace  extending  upward  from  the 
surface  within  a  4.3  mile  radius  of  Kalaeloa 
Airport,  excluding  the  airspace  within  the 


HonoiuliT,  HI,  Class  B  airspace  area.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

*  *         »         *         * 

Paragraph  6004    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 

•  *         •         «         * 


AWPHIE4 
[Removed] 


AWPHIE4 

[New] 


Barbers  Point  NAS,  HI 


Kalaeloa  Airport,  Kapeloi.  HI 


Kalaeloa  Airport,  HI 

(Lat.  21°18'21"  N,  long.  158°04'20"  W) 
Point  of  Origin 
(Lat.  ai-lS'Zl"  N.  long.  158°03'54"  VV) 
That  airspace  extending  upward  from  the 
surface  within  3  miles  each  side  of  the  242° 
bearing  &t>m  the  Point  of  Origin,  extending 
frtjm  the  4.3  mile  radius  of  Kalaeloa  Airport 
to  8.5  miles  west  of  the  Point  of  Origin  and 
Avithin  1.8  miles  each  side  of  the  289°  bearing 
from  the  Point  of  Origin,  extending  from  the 
4.3  miles  radius  of  the  airport  to  6.6  miles 
west  of  the  Point  of  Origin,  excluding  the 
airspace  within  the  Honolulu,  HI,  Class  B 
airspace  area. 

Issued  in  Los  Angeles,  California,  on  July 
27, 1999. 

John  Clancy. 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  99-20524  Filed  8-11-99;  8:45  am] 
BUJNQ  CODE  4aiO-1S-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistrallon 

21  CFR  Part  172 
[Docket  No.  99F-0001] 

Food  AddMvaa  ParmKlad  for  Dlract 
Addition  to  Fbod  for  Human 
Consumption;  Sucraloae 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  suocalose  as  a  general 
purpose  sweetener  for  fbod.  "niis  action 
is  in  response  to  a  petition  filed  by 
McNeil  Specialty  I^oducts  Co. 
DATES:  This  regulation  is  effective 
August  12. 1999;  written  objections  and 
requests  for  a  hearing  by  September  13. 
1999. 

ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 


(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blondell  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204. 
202-418-3106. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

In  a  notice  published  in  the  Federal 
Register  on  January  11, 1999  (64  FR 
1634),  FDA  announced  that  a  food 
additive  petition  (FAP  8A4624)  had 
been  filed  by  McNeil  Specialty 
Products.  Co.,  501  George  St.,  New 
Bnmswick,  NJ  08903-2400.  The  petition 
proposed  that  the  food  additive 
regulations  be  amended  at  §  172.831  (21 
CFR  172.831)  to  expand  the  permitted 
uses  of  sucralose  to  allow  for  use  as  a 
general  purpose  sweetener  in  food.  FDA 
previously  approved  sucralose  for  use  in 
15  food  categories  under  §  172.831  (64 
FR  16417,  April  3,  1998). 

n.  Identity 

Sucralose  is  a  disaccharide  that  is 
made  fi'om  sucrose  in  a  five-step  process 
that  selectively  substitutes  three  atoms 
of  chlorine  for  three  hydroxy]  groups  in 
the  sugar  molecide.  It  is  a  firee-flowing, 
white  crystalline  solid,  product  at  an 
approximate  purity  of  98  percent,  that  is 
soluble  in  water  and  stable  both  in 
crystalline  form  and  in  most  aqueous 
solutions.  The  sweetness  intensity  for 
sucralose  in  320  to  1,000  times  that  of 
sucrose,  depending  on  the  food 
appUcation. 

Hydrolysis  of  sucralose  may  occur 
imder  conditions  of  prolonged  storage  at 
elevated  temperatures  in  highly  acidic 
aqueous  fbod  products.  The  hydrolysis 
products  are  the  monosaccharides.  4- 
chloro-4-deoxy-galactose  (4-CG)  and  1,6- 
dichloro-l,6-dideoxyfructose  (1.6-DCF). 

m.  Evahiation  of  Safety 

In  support  of  safety  for  the  proposed 
expanded  uses  of  sucralose,  the 
petitioner  referenced  the  toxicological 
safety  data  base  submitted  in  food 
additive  petition  (FAP)  9A3987  that 
estabhshed  the  safety  of  the  currently 
approved  uses.  Also  referenced  were  the 
identity,  manufacturing  process,  and 
specifications  for  the  sweetener.  In  the 
new  petition  (FAP  8A4624).  the 
petitioner  submitted  data  concerning: 
(1)  Use  and  typical  use  levels:  (2)  self- 
limiting  levels;  (3)  proof  of  technical 
effect;  (4)  exposure;  (5)  stabiUty;  and  (6) 
analysis  in  foods  for  both  sucralose  and 
its  potential  hydrolysis  products. 

In  order  to  determine  whether 
sucralose  can  be  safety  used  as  a  general 
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p  lirpose  sweetener,  the  agency 
nt^valuated  the  currently  established 
ai^teptable  daily  intake  (ADI)  for 
siicralose,  5  milligrams  per  kilogram 
body  weight  per  day  (mg/kg  bw/d)  (Ref. 
II  and  determined  that  this  ADI  is  still 
appropriate  (Ref.  2).  FDA  also  estimated 
nBw  daily  intakes  (EDI)  for  the  90th 

centile  consumer  of  sucralose  to 
(^ude  the  expanded  uses.  The  new 

I  was  derived  from  projections  based 

the  amount  of  sucralose  that  may  be 
uiaed  in  the  currently  regulated  food 
allegories,  the  proposed  food  categories, 
a  id  on  data  regarding  the  consiunption 
loyels  of  these  particular  foods.  Based 
u^on  the  data  in  the  petition  and  other 
ii  iformation,  the  agency  established  a  no 
el  ect  level  (NOEL)  for  tae  hydrolysis 
pji  oducts  of  sucralose  at  30  mg/kg  bw/ 
d  Ref.  2). 

To  aid  in  the  establishment  of  new 
e  N  posure  estimates  for  sucralose  and  its 
h  3  drolysis  products,  the  petitioner 
sliibmitted  a  Market  Research 

S'*   -poration  of  America  (MRCA)  report 
t  addresses  foods  in  which  sucralose 
y  be  used  and  an  updated  report  on 
potential  exposure  for  the  hydrolysis 
iducts.  From  this  information,  the 
ncy  has  determined  that  based  on  the 
ebfpanded  uses,  the  ciunulative  exposure 
i){  sucralose  could  increase  to  2.4  mg/kg 
/d  and  the  cumulative  exposure  to  its 
drolysis  products  to  0.007  mg/kg  bw/ 
Ref.  3).  The  agency  concludes: 
I  :^posvire  to  sucralose  will  remain  below 
t  ie  previously  established  ADI  of  5.0 
I  ug/kg  bw/d  for  sucralose,  and  exposure 
t  s  the  hydrolysis  products  will  remain 
f  1  r  below  the  no  effect  level  of  30  mg/ 
lit  bw/d  (Refs.  2  and  3). 

iff.  Conclusions 

From  the  review  of  all  the  information 
e  ^  ailable  on  sucralose  and  its  hydrolysis 
[foducts,  the  agency  concludes  that 
stiicralose  may  be  safely  used  as  a 
sweetener  in  food  generally  (Refs.  2  and 

jIn  accordance  widi  §  171.1(h)  (21  CFR 
^71. 1(h)),  the  petition  emd  the 
cuments  that  FDA  considered  and 
ed  upon  in  reaching  its  decision  to 
prove  the  petition  are  available  for 
spection  at  the  Center  for  Food  Safety 
d  Applied  Nutrition  by  appointment 
th  the  information  contact  person 
U^ted  above.  As  provided  in  §  171.1(h), 

e  agency  will  delete  from  the 
( iiciunents  any  materials  that  are  not 
i  yailable  for  pubUc  disclosure  before 
I  aaking  the  dociunents  available  for 
inspection. 

1  Environmental 
The  agency  has  carefully  considered 
e  potential  environmental  effects  of 
t  [lis  action.  FDA  has  concluded  that  the 


action  will  not  have  a  significant  impact 
on  the  human  enviroiunent,  and  that  an 
enviromnental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

VI.  Paperwork  Reduction  Act  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Vn.  CMijections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  13, 1999, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularly  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Vm.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Addendum  memorandum  from 
Whiteside,  Scientific  Support  Branch, 
FDA,  to  Anderson,  Novel  Ingredients 
Branch,  FDA,  November  13, 1997. 

2.  Memorandxun  irom  Whiteside, 
Division  of  Health  Effects  Evaluation. 


FDA,  to  Anderson,  Regulatory  PoUcy 
Branch.  February  25, 1999. 

3.  Memorandum  irom  DiNovi, 
Division  Product  Manufacture  and  Use. 
FDA,  to  Anderson,  Division  of  Product 
Pohcy,  FDA.  October  22.  1998. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food,~ 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  1 72  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  341.  342,  348. 
371,  379e. 

2.  Section  172.831  is  amended  by 
removing  the  introductory  paragraph 
and  by  revising  paragraph  (c)  to  read  as 
follows: 

§172.831    SucraloM. 

*        *        *        •        • 

(c)The  additive  may  be  used  as  a 
sweetener  in  foods  generally,  in 
accordance  with  current  good 
manufacturing  practice  in  an  amoimt 
not  to  exceed  that  reasonably  required 
to  accomplish  the  intended  effect. 
***** 

Dated:  August  5, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-20888  Filed  8-11-99:  8:45  am) 

BILUN6  CODE  4160-«t^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  S(j{fadimethoxine,  Ormetoprim 

agency:  Food  and  Drug  Administration. 

HHS. 

action;  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
new  animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Roche 
Vitamins,  Inc.  The  supplemental  NADA 
provides  for  a  change  in  the  name  of  a 
duck  pathogen.  Infections  of  the 
pathogen  are  controlled  by  use  of 
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sulfadimethoxine/ormetoprim  Type  C 
medicated  feed. 

EFFECTIVE  DATE:  August  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naba  K.  Das,  Center  for  Veterinary 
Medicine  (HFV-130).  Food  and  I>ug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7569. 
SUPPLEMENTARY  MFORMATKM:  Roche 
Vitamins,  Inc.,  45  Waterview  Blvd., 
Parsippany,  NJ  07054-1298,  filed  a 
supplement  to  NAOA  40-209  that 
provides  for  use  of  Rofenaid®  40  (113.5 
grams  per  pound  (g/lb) 
sulfadimedioxine  with  68  g/lb 
ormetoprim)  to  make  Tjrpe  C  medicated 
duck  feeds  containing  454  g  per  ton  (/ 
t)  sulfadimethoxine  with  272.4  g/t 
ormetoprim.  The  Type  C  medicated 
feeds  are  used  as  an  aid  in  the  control 
of  bacterial  infections  in  ducks.  The 
supplement  provides  for  a  change  of 
nomenclatiire  of  one  pathogen  from 
Pasteurella  anatipestifer  to  Riemerella 
anatipestifer  based  on  the  results  of 
studies  obtained  from  DNA-rRNA 
hybridization  analyses  and 
determinations  of  DNA  ratios  and  from 
analyses  of  protein  and  fotty  acids. 
According  to  the  published  report  (Ref. 
1),  the  causative  agent  of  the  disease 
known  as  "septicemia  anserum 
exsudativa"  constitutes  a  separate  taxon 
within  the  Flavobacterium-Cytophaga 
rRNA  homology  cluster  and  is  namml  R. 
anatipestifer.  TTiis  organism  is 
distributed  world  wide  and  causes 
septicemia  in  ducks,  geese,  and  turkeys. 
The  supplemental  NADA  was  approved 
as  of  June  15, 1999,  and  the  regulations 
are  amended  in  21  CFR  558.575 
(d)(4)(u)(a)  to  reflect  the  change  in 
nomenclatiire. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2Mii).  a  copy  of  the 
information  submitted  to  support 
approval  of  this  supplemental 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FDA  has  determined  under  21  CFR 
25.33(a)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cimaulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 


Refierence 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  International  Journal  of  Systematic 
Bacteriology,  p.  768-776.  October,  1993. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21        Background 
CFR  part  558  is  amended  as  follows: 


their  SSN.  The  text  of  the  tamporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  ndemaking  on  this 
subject  in  the  Proposed  Rules  section  in 
this  issue  of  the  Federal  Register. 
DATES:  Effective  Date:  These  regidations 
are  effective  August  12, 1999. 

Applicability  Date:  For  dates  of 
applicability  of  these  regulation,  see 
§§  1.6109-2(d)  and  1.609-2T(d). 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Keyso,  (202)  622-4910  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority.  21  U.S.C.  360b,  371. 

1558.575    [Amended] 

2.  Section  558.575  is  amended  in 
paragraph  (d)(4)(ii)(a)  by  removing  the 
first  "P."  and  adding  in  its  place 
"Riemerella". 

Dated:  August  2. 1999 
Clair  M.  Lathers, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine 
[PR  Doc.  99-20844  Filed  8-11-99;  8:45  am) 

BHJJNG  COOE  41«M>1-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

ITS8835] 

RIN  1545-AX27 

Furnishing  Identifying  Number  of 
Income  Tax  Return  Preparer 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  and  final 
regulations. 

SUMMARY:  This  document  contains 
temporary  and  final  regulations  that 
allow  income  tax  return  preparers  to 
elect  an  alternative  to  their  social 
security  number  (SSN)  for  purposes  of 
identifying  themselves  on  returns  they 
prepare,  llie  regidations  are  needed  to 
implement  changes  made  to  the 
applicable  law  by  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998.  The  regulations  affect  individual 
preparers  who  elect  to  identify 
themselves  using  a  number  other  than 


Section  6109(a)(4)  of  the  Internal 
Revenue  Code  provides  that  any  return 
or  claim  for  refimd  prepared  by  an 
income  tax  return  preparer  must  bear 
the  identifying  number  of  the  preparer 
as  required  by  regulations  prescribed  by 
the  Secretary.  Prior  to  its  amendment  by 
the  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998 
(Public  Law  105-206, 112  Stat.  685 
(RRA  '98)),  section  6109(a)  provided 
that  the  identifying  number  of  an 
individual  preparer  was  that  preparer's 
social  security  number  (SSN). 

Section  3710  of  RRA  '98  amended 
section  6109(a)  by  removing  the 
requirement  that  an  individual 
preparer's  identifying  number  be  the 
preparer's  SSN.  Instead,  the  Secretary 
may  prescribe  alternatives  to  the  SSN 
for  purposes  of  identifying  individual 
preparers. 

Explanation  of  Provisions 

.  On  December  21, 1998,  the  IRS 
published  Notice  98-63, 1998-51 IRB 
15,  to  inform  preparers  of  the  IRS's 
intention  to  develop  a  system  of 
alternative  identifying  numbers.  This 
document  contains  amendments  to  the 
Income  Tax  Regulations  (26  CFR  part  1) 
to  allow  individual  preparers  to  either 
use  their  SSN  or  elect  an  alternative 
identifying  number  for  purposes  of 
identifying  themselves  on  returns  they 
prepare.  The  IRS  will  develop  a  form  on 
which  preparers  may  apply  for  an 
alternative  identifying  number. 

Special  Analjrses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procediue 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
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R  E  gulatory  Flexibility  Act  (5  U.S.C. 
c  ]  apter  6)  does  not  apply.  For  the 

]  plicability  of  the  Regulatory 
flexibility  Act  (5  U.S.C.  chapter  6)  refer 
to  the  Special  Analyses  section  of  the 
prsamble  of  the  cross-reference  notice  of 
proposed  rulemaking  published  in  the 
posed  Rules  section  in  this  issue  of 
Federal  Register.  Pursuant  to 
on  7805(f)  of  the  Internal  Revenue 
Cjdtde,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
/  L^inistration  for  conunent  on  their 
pact  on  small  business. 

afting  Information 

he  principal  author  of  these 
lations  is  Andrew  J.  Keyso,  Office  of 
Assistant  Chief  Counsel  (Income  Tax  & 
Accounting).  However,  other  personnel 
£  'I  )m  the  IRS  and  Treasiuy  Department 
[  i  irticipated  in  their  development. 

I  i  Bt  of  Sub|ects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
I  i  cordkeeping  requirements. 

J  L  ioption  of  Amendments  to  the 
I J  sgulations 

Accordingly,  26  CFR  part  1  is 
s  mended  as  follows: 

I  \  \RT  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
i :  r  part  1  continues  to  read  in  part  as 
i  c  Hows: 

Authority:  26  U.S.C.  7805  *   *  * 

Far.  2.  Section  1,6109-2  is  amended 

li;r: 

1.  Revising  the  first  sentence  of 

I  li  iragraph  (a)  introductory  text; 

2.  Adding  paragraph  (d). 

The  revision  and  addition  read  as 
J  c  llows: 

j  1.6109-2    Furnishing  Identifying  number 

0  income  tax  return  preparer. 

(a)  Furnishing  identifying  number.  For 

1  ( turns  or  claims  for  refund  filed  prior 
Ici  January  1,  2000,  each  return  of  tax 

I I  ider  subtiUe  A  of  the  Internal  Revenue 
(]  ode  or  claim  for  refund  of  tax  under 

!  1  ibtitle  A  of  the  Internal  Revenue  Code 
] )  repared  by  one  or  more  income  tax 
1  <  itum  preparers  must  bear  the 
;  ( [entifying  nimiber  of  the  preparer 
1  i  quired  by  §  1.6695-l(b)  to  sign  the 
1  i  itum  or  daim  for  refund.  *  *  * 
*        •        *        • 

(d)  Effective  date.  Paragraph  (a)  of  this 
I  «ction  and  this  paragraph  (d)  apply  to 
I  etums  or  claims  for  refund  filed  prior 
o  January  1,  2000.  For  returns  or  claims 
(tr  refund  filed  after  December  31, 1999, 
\l^  §  1.6109-2T(a). 

Par.  3.  Section  1.6109-2T  is  added  to 
i  iad  as  follows: 


§  1 .61 09-2T    Furnishing  identifying  number 
of  income  tax  retum  preparer  (temporary), 
(a)  Furnishing  identifying  numhef^  (1) 
Each  return  of  tax,  or  claim  for  refund 
of  tax,  imder  subtitle  A  of  the  Internal 
Revenue  Code  prepared  by  one  or  more 
income  tax  retum  preparers  must 
include  the  identifying  niunber  of  the 
preparer  required  by  §  1. 6695-1  fb)  to 
sign  the  return  or  claim  for  refund.  In 
addition,  if  there  is  a  partnership  or 
employment  arrangement  between  two 
or  more  preparers,  the  identifying 
niunber  of  the  partnership  or  employer 
must  also  appear  on  the  retiun  or  claim 
for  refund.  For  the  definition  of  the  term 
income  tax  retiun  preparer  (or  preparer) 
see  section  7701(a)(36)  and  §  301.7701- 
15  of  this  chapter. 

(2)  The  identifying  number  of  a 
preparer  who  is  an  individual  (not 
described  in  paragraph  (a)(3)  of  this 
section)  is  that  individual's  social 
security  account  number,  or  such 
alternative  number  as  may  be  prescribed 
by  the  Internal  Revenue  Service  in 
forms,  instructions,  or  other  appropriate 
guidance. 

(3)  The  identifying  number  of  a 
preparer  (whether  an  individual, 
corporation,  or  partnership)  who 
employs  or  engages  one  or  more  persons 
to  prepare  the  retum  or  claim  for  refund 
(other  than  for  the  preparer)  is  that 
preparer's  employer  identification 
number. 

(b)  and  (c)  [Reserved].  For  further 
guidance,  see  §  1.6109-2(b)  and  (c). 

(d)  Effective  date.  Paragraph  (a)  of  this 
section  and  this  paragraph  (d)  apply  to 
returns  or  claims  for  refund  filed  after 
December  31, 1999.  For  returns  or 
claims  for  refund  filed  prior  to  January 
1,  2000,  see  §  1.6109-2(a). 

Approved:  August  3, 1999. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury. 

(PR  Doc.  99-20485  Filed  8-11-99;  8:45  am] 

BILLING  CODE  4S30-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

[SPATS  No.  IN-129-FOR;  State  Program 
Amendment  No.  98-2] 

Indiana  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  mle;  approval  of 
amendment. 


summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  an  amendment  to  the  Indiana 
regulatory  program  (Indiana  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
Indiana  Department  of  Natural 
Resources  (IDNR)  proposed  revisions  to 
the  Indiana  program  rules  pertaining  to 
permitting,  collateral  bonds, 
performance  bond  release,  and  citizen's 
request  for  state  inspection.  The 
revisions  mainly  relate  to  the  public 
participation  and  administrative 
requirements  of  these  rules.  Indiana 
intends  to  revise  its  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  August  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining,  Minton-Capehart 
Federal  Building,  575  North 
Pennsylvania  Street,  Room  301, 
Indianapolis,  Indiana  46204-1521. 
Telephone  (317)  226-6700.  Internet: 
INFOMAIL@indgw.osmre.gov. 

SUPPI^MENTARY  INFORMATION: 

I.  Bacleground  on  the  Indiana  Program 

n.  Submission  of  the  Proposed  Amendment 

ni.  Director's  Findings 

rV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  You  can  find 
background  information  on  the°  Indiana 
program,  including  the  Secretary's 
findings,  the  disposition  of  conunents, 
and  the  conditions  of  approval  in  the 
July  26, 1982,  Federal  Register  (47  FR 
32107).  You  can  find  later  actions  on  the 
Indiana  program  at  30  CFR  914.10, 
914.15,  914.16,  and  914.17. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  May  7, 1999 
(Administrative  Record  No.  IND-1647), 
the  IDNR  sent  us  an  amendment  to  the 
Indiana  program  under  SMCRA.  The 
IDNR  sent  the  amendment  at  its  own 
initiative.  The  IDNR  proposed  to  amend 
the  Indiana  Administrative  Code  (lAC) 
at  310  lAC  12-3, 12-4,  and  12-6 
regarding  permit  applications,  collateral 
bonds,  performance  bond  release,  and 
citizen's  request  for  state  inspection. 

We  announced  receipt  of  the 
amendment  in  the  May  20,  1999, 
Federal  Register  (64  FR  27484).  hi  the 
same  document,  we  opened  the  public 
conunent  period  and  provided  an 
opportimity  for  a  pubUc  hearing  or 
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meeting  on  the  adequacy  of  the 
amendment.  The  public  comment 
period  closed  on  June  21, 1999.  Because 
no  one  requested  a  public  hearing  or 
meeting,  we  did  not  hold  one. 


Topic 


Permit  Approval  or  Denial  Actions 

Penrat  Approval  or  Denial  Actions 

Collateral  Bonds 

Pefformance  Bond  Release 

Citizen's  Request  for  State  Inspections 


m.  Director's  Findings 

Following,  imder  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 
and  732.17,  are  our  findings  concerning 
the  amendment. 


1.  Revision^  to  Indiana's  Rules  That  An 
Minor 

The  IDNR  proposed  minor  wording, 
editorial,  punctuation,  grammatical,  and 
recodification  changes  to  the 
previously-approved  State  rules  listed 
in  the  table  below: 


State  rule 


310  lAC  12-3-1 14(b) 

310  lAC  12-3-1 14(f)  

310  lAC  12-4-12(b)(4).  (b)(6)(A)(ii) 

310  lAC  12-4-16(a).  (c) 

310  lAC  12-6-2(a).  (b).  (c) 


Federal  regulation 


30  CFR  773.15(a). 
30  CFR  773.19(b)(2). 
30  CFR  800.21(b). 
30  CFR  800.40(a),  (c). 
30  CFR  842.12(a),  (c). 


Because  the  proposed  changes  to  the 
State  rules  listed  ajwve  are  minor,  we 
find  that  they  will  not  make  the  Indiana 
rules  less  effective  than  the  couiiterpart 
Federal  regulations. 


Topic 


Permit  Applications;  Informal  Confererx»s 
Permit  Applications;  Informal  Conferences 
Permit  Applications;  Informal  Conferences 
Permit  Applications;  Informal  Conferences 

Permit  Terms 

Collateral  Borxte 

Performance  Bond  Release 

Citizen's  Request  for  State  Inspections 


2.  Revisions  to  Indiana's  Rules  That 
Have  the  Same  Meaning  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations. 

The  State  rules  listed  in  the  table 
below  contain  language  that  is  the  same 


State  rule 


as  or  similar  to  the  corresponding 
sections  of  the  Federal  regidations. 
Differences  between  the  State  rules  and 
the  Federal  regulations  are  minor. 


310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 


12-3-109(a) 
12-3-109(b) 
12-3-109(c) 
12-3-1 09(d) 
12-^1 15(b) 
12-4-12(c)  .. 
12-^16(d)  .. 
12-6-2(e)  .... 


Federal  regulation 


30  CFR 
30  CFR 
30  CFR 
30  CFR 
30  CFR 
30  CFR 
30  CFR 
30  CFR 


773.13(c)(1). 

773.13(c)(2). 

773.13(c)(3). 

773.13(c)(4). 

773.19(e). 

800.21(f). 

800.40(d). 

842.12(b). 


Because  the  above  State  rules  have  the 
same  meaning  as  the  corresponding 
Federal  regulations,  we  find  that  they 
are  no  less  effective  than  the  Federal 
regidations. 

3.  310  lAC  12-3-114(e)    Notification  of 
Permit  Approval  or  Denial  Actions 

The  IDNR  revised  310  lAC  12-3- 
114(e)(1)  to  require  the  director  of  IDNR 
to  give  a  copy  of  the  permit  application 
decision  to  the  local  OSM  office.  This  is 
consistent  with  the  Federal  regulation  at 
30  CFR  773.19(b)(3)  that  requires  a  State 
regulatory  authority  to  issue  written 
notification  of  the  permit  application 
decision  to  the  local  OSM  office.  With 
this  revision,  the  Indiana  rules  at  310 
lAC  12-3-114(c)  through  (f)  are  no  less 
effective  than  the  Federal  regidation  at 
30  CFR  773.19(b). 

IV.  Samnuuy  and  Disposition  of 
Commenti 

Public  Comments 

OSM  requested  public  comments  on 
the  proposed  amendment,  but  did  not 
receive  any. 

Federal  Agency  Conunents 

Under  30  CFR  732.17(h)(ll)(i).  we 
requested  comments  on  the  amendment 
from  various  Federal  agencies  with  an 


actual  or  potential  interest  in  the 
Indiana  program  (Administrative  Record 
No.  IND-1648).  By  letter  dated  June  8, 
1999,  the  Mine  Safety  and  Health 
Administration  (MSHA)  commented 
that  the  proposed  rules  do  not  conflict 
with  MSHA  regulations  (Administrative 
Record  No.  IND-1655}. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii),  we 
are  required  to  get  a  written  agreement 
from  the  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quaUty  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Qean  Air  Act 
(42  U.S.C.  7401  etseq.).  However,  none 
of  the  revisions  that  bidiana  proposed  to 
make  in  this  amendment  pertain  to  air 
or  water  quality  standards.  Therefore, 
we  did  not  ask  the  EPA  to  agree  on  the 
amendment. 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  comments  on  the  amendment 
from  the  EPA  (Administrative  Record 
No.  IND-1648}.  By  letter  dated  May  21, 
1999,  the  EPA  commented  that  it  had 
reviewed  the  proposed  program 
amendment  and  had  no  comments  to 
offer  (Administrative  Record  No.  IND- 
1651). 


State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  frt)m  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  May  13, 1999.  we 
requested  comments  on  Indiana's 
amendment  (Administrative  Record  No. 
IND-1648),  but  neither  responded  to  our 
request. 

V.  Director's  Dedsicm 

Based  on  the  above  findings,  we 
approve  tbe  amendment  as  sent  to  us  by 
Indiana  on  May  7, 1999.  We  approve  the 
rules  that  Indiana  proposed  with  the 
provision  that  they  be  promulgated  in 
identical  form  to  the  rides  submitted  to 
and  reviewed  by  OSM  and  the  public. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  914,  which  corSfy  decisions 
concerning  the  Indiana  program.  We  are 
making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  Indiana  to  bring  its  program 
into  conformity  with  the  Federal 
standards.  SMCRA  requires  consistency 
of  State  and  Federal  standards. 
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V 


Procedural  Determinatioiis 


Ei^utive  Order  12866 

'  "he  Office  of  Management  and  Budget- 

I  exempts  this  rule  from  review 
ier  Executive  Order  12866 
latory  Planning  and  Review). 


(Clfffl)< 

u|iide 

(I^agula 

E I  scutive  Order  1 2988 

yhe  Department  of  the  Interior  has 
c(  ijiducted  the  reviews  required  by 
sc  Ction  3  of  Executive  Order  12988 
(C  inil  Justice  Reform)  and  has 
d  jiermined  that,  to  the  extent  allowed 
b^jlaw,  this  rule  meets  the  applicable 
srandaids  of  subsections  (a)  and  (b)  of 
tn^t  section.  However,  these  standards 
aid  not  applicable  to  the  actual  language 
o^iState  regulatory  programs  and 
pH>gram  amendments  since  each  such 
pf^^ram  is  drafted  and  promulgated  by 
>ecific  State,  not  by  OSM.  Under 
tions  503  and  505  of  SMCRA  (30 
;.C.  1253  and  1255)  and  30  CFR 
).ll,  732.15,  and  732.17{h)(10), 
::isions  on  State  regulatory  programs 
program  amendments  must  be 
based  solely  on  a  determination  of 
wl  tether  the  submittal  is  consistent  with 
Sf\  ICRA  and  its  implementing  Federal 
r^  [ulations  and  whether  the  other 
nxiuirements  of  30  CFR  Parts  730,  731, 
a] id  732  have  been  met. 

^jl  itional  Environmental  Policy  Act 

rhis  rule  does  not  require  an 
e  ]  vironmental  impact  statement  since 


section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regiUatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  ^ct 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantisd  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  war 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 


data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
'  or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  28,  1999. 

Charles  E.  Sandberg, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  914  is  amended  . 
as  set  forth  below: 

PART914-iNDtANA 

1.  The  authority  citation  fot  Part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  91 4.1 5    Approval  of  Indiana  regulatory 
program  amendments. 


9flginal  amendment  submission 
date 


K )  ly  7.  1999 


Date  of  final  publication 


August  12. 1999 


Citation/description 


310  IAC  12-3-1 09(a)  tfirough  (d);  12-3-1 14(b).  (e),  and  (f);  12-3- 
115(b);  12-4-1 2(b)(4).  (b)(6)(A)(ii).  and  (c);  12-4-16(a).  (c).  and 
(d);  12-6-2(a).  (b).  (c).  and  (e). 


[1  "R  Doc.  99-20839  Filed  8-11-99;  8:45  am] 

a  lluNQ  CODE  4310-OS-P 


CEPAI 


PARTMENT  OF  THE  INTERIOR 

(^^fice  of  Surface  Mining  Reclamation 
flitd  Enforcement 


ai  CFRPart943 

t !  »ATS  No.  TX-041-FOR1 

31  ixas  Regulatory  Program 
(^ENCY:  Office  of  Surface  Mining 
lt4clamation  and  Enforcement,  Interior. 
/<rnON:  Final  rule;  approval  of 
amendment. 


Sl^MMARY:  The  Office  of  Siuface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
a  Dproving  an  amendment  to  the  Texas 


regulatory  program  (Texas  program) 
luider  the  Siuface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  concerns  revegetation 
success  and  normal  husbandry  practice 
guidelines.  Texas  is  adding  these 
guidelines  to  ensure  consistency  with 
the  corresponding  Federal  regidations; 
to  ensure  that  adequate  data  collection 
methods  are  used  for  determining 
revegetation  success  for  purposes  of 
releasing  reclamation  performance 
bonds;  and  to  ensure  that  the  husbandry 
practices  used  by  the  permittee  during 
the  period  of  responsibility  for 
revegetation  success  and  bond  liability 
are  normal  husbandry  practices  within 
the  region  for  unmined  lands. 

EFFECTIVE  DATE:  August  12.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 


Field  Office,  Office  of  Surface  Mining, 
5100  East  Skelly  Drive  Suite  470.  Tulsa, 
Oklahoma  74135-6548.  Telephone: 
(918)  581-6430.  hitemet: 
mwolfrom@tokgw.osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Program 

II.  Submission  of  the  Proposed  Amendment 
in.  Director's  Findings 

rV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Texas  Program 

On  February  16. 1980.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  You  can  find 
background  information  on  the  Texas 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
February  27. 1980,  Federal  Register  (45 
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PR  12998).  You  can  find  later  actions 
concerning  the  Texas  program  at  30  CFR 
943.10,  943.15,  and  943.16. 

n.  SubmiaBion  of  the  Proposed 
Ammdment 

By  letter  dated  May  13, 1999 
(Administrative  Record  No.  TX-649). 
Texas  sent  us  an  amendment  to  its 
program  under  SMCRA.  Texas  sent  the 
amendment  in  response  to  our  letters 
dated  May  20, 1985,  and  February  21, 
1990  (Administrative  Record  Nos.  TX- 
358  and  TX-476),  that  we  sent  to  Texas 
under  30  CFR  732.17(c).  The 
amendment  includes  a  guideline 
document  entitled  "Procedures  and 
Standards  for  Determining  Revegetation 
Success  on  Surfece-Mined  Land  in 
Texas"  that  p^mittees  are  to  use  for 
sampling  and  analysis  of  vegetation 
data.  It  also  includes  a  guideline 
document  entitled  "Normal  Husbandry 
Practices  for  Siuface-Mined  Lands  in 
Texas"  that  permittees  are  to  use  for 
identifying  agricultiual  and 
maiugement  practices  that  will  not 
extend  the  period  of  responsibility  for 
revegetation  success  and  bond  liability 
(extended  responsibility  period). 

We  annoimced  receipt  of  the 
amendment  in  the  June  1, 1999,  Federal 
Register  (64  FR  29249).  hi  the  same 
document,  we  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment.  The  public  comment 
period  closed  on  July  1, 1999.  Because 
no  one  requested  a  public  hearing  or 
meeting,  we  did  not  hold  one. 

Ehuing  our  review  of  the  amendment, 
we  identified  a  concern  with  Texas' 
revegetation  success  guideline 
document  relating  to  productivity  of 
non-prime  farmland  soils.  We  were 
concerned  that  Texas'  guidelines  at 
Section  V.B.2  were  not  clear  on  the 
requirement  that  in  areas  receiving  26 
inches  or  less  of  precipitation,  the 
production  standards  for  cropland  must 
be  met  in  at  least  the  last  2  consecutive 
years  of  the  responsibility  period.  We 
notified  Texas  of  this  concern  by  telefax 
dated  Jime  24, 1999  (Administrative 
Record  No.  TX-649.07).  By  letter  dated 
June  30, 1999  (Administrative  Record 
No.  TX-649.09),  Texas  sent  us  revisions 
to  Section  V.B.2  and  Appendix  B  that 
clarify  its  requirements  for  non-prime 
farmland  cropland  receiving  26  inches 
or  less  of  precipitation. 

Because  the  revisions  merely  clarified 
certain  provisions  of  Texas'  amendment, 
we  did  not  reopen  the  public  comment 
period. 


m.  Director's  Findings 

Following,  tmder  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 
and  732.17,  are  ova  findings  concerning 
the  amendment. 

A.  Procedures  and  Standards  for 
Determining  Revegetation  Success  on 
Surface-Mined  Lands  in  Texas 

Texas  submitted  a  guideline 
doounent  that  describes  the  procedures 
and  standards  for  determining 
revegetation  success  on  reclaimed 
-  surface  mined  lands  in  Texas.  The 
Texas  Coal  Mining  Regulations  at  16 
Texas  Administrative  Code  (TAC) 
12.395(a)(1)  requires  the  Railroad 
Commission  of  Texas  (Commission)  to 
select  standards  for  success  and 
statistically  valid  sampling  techniques 
for  measuring  success.  The  Federal 
regulations  at  30  CFR  816.116(a)(1)  and 
817.116(a)(1)  require  that  each 
regulatory  authority  select  revegetation 
success  standards  and  statistically  valid 
sampling  techniques  for  measuring 
success  and  include  them  in  its 
approved  regulatory  program.  The 
Federal  regulations  at  30  CFR 
816.116(a)(2)  and  817.116(a)(2)  require 
that  standards  for  success  include 
criteria  representative  of  unmined  lands 
in  the  area  being  reclaimed  to  evaluate 
the  appropriate  vegetation  parameters  of 
ground  cover,  production,  or  stocking. 
Ground  cover,  production,  or  stocking 
must  be  considered  equal  to  the 
approved  success  standard  when  they 
are  not  less  than  90  percent  of  the 
success  standard.  The  sampling 
techniques  for  measuring  success  shall 
use  a  90-percent  statistical  confidence 
interval  (i.e.,  one-sided  test  with  a  0.10 
alpha  error).  The  Federal  regulations  at 
30  CFR  816.116(b)  and  817.116(b) 
require  that  standards  for  success  be 
applied  in  accordance  with  the 
approved  postmining  land  use  and 
specified  minimum  conditions  for  each 
type  of  land  use.  Texas  developed  its 
revegetation  success  guideline 
document  to  satisfy  these  requirements. 

hi  some  cases,  the  guidelines 
reference  the  performance  standards  for 
revegetation  success  contained  in  the 
Texas  program  at  16  TAC  12.390 
throu^  12.395;  but  they  do  not  replace 
or  change  any  existing  State  regulations. 
As  discussed  in  the  findings  below,  we 
find  that  the  revegetation  success 
standards  and  statistically  valid 
sampling  techniques  contained  in 
Texas'  revegetation  success  guideline 
dociunent  meet  the  requirements  of  30 
CFR  816.116(a)(1)  and  817.116(a)(1)  and 
are  no  less  effective  than  the  Federal 
requirements  for  revegetation  success  at 
30  CFR  816.116  and  817.116. 


1.  Section  I.  Introduction.  The 
introductory  section  provides  the  scope, 
purpose,  and  applicability  of  the 
revegetation  success  guideline 
document.  Permittees  must  demonstrate 
revegetation  success  using  the 
revegetation  standards  and  statistically 
valid  sampling  techniques  for 
measuring  success  contained  in  the 
guidance  document.  Use  of  the  methods 
contained  in  this  document  will  provide 
assurance  that  adequate  data  collection 
methods  have  been  used  for 
determining  revegetation  success  for 
purposes  of  releasing  reclamation 
performance  bond  funds.  Permittees 
may  propose  alternative  procedures  for 
sampling  and  analysis  of  vegetation 
data.  However,  the  Commission  must 
approve  the  use  of  alternative  methods, 
and  the  alternative  methods  must  be 
included  in  the  approved  regulatory 
program. 

We  find  that  Section  I  is  not 
inconsistent  with  the  requirements  of 
the  Federal  regulations  at  30  CFR 
816.116  and  817.116,  and  we  are 
approving  it.  I 

2.  Section  U.  Regulatory 
Requirements.  This  section  references 
the  regulatory  requirements  for  meeting 
revegetation  success  under  the  Texas 
Surface  Coal  Mining  and  Reclamation 
Act  at  sections  134.041,  .092(a)(19)  and 
(20),  and  .104.  It  also  references  the 
implementing  performance  standards 
for  revegetation  success  in  the  Texas 
Coal  Mining  Regulations  at  16  TAC 
12.390  through  12.395  and  12.399. 
Texas  discusses  the  applicable  sections 
of  16  TAC  12.390  and  12.395  that  define 
the  standards  by  which  revegetation 
success  will  be  measured;  the  general 
requirements  that  must' be  met  for  the 
vegetative  cover;  the  requirements  for 
the  methodologies  used  for  evaluating 
when  the  standards  have  been  met;  and 
the  minimiun  standards  for  each 
postmining  land  use.  Texas  also 
discusses  the  definitions  at  16  TAC  12.3 
that  are  applicable  to  the  guidance 
document,  including  "disturbed  area"; 
"land  use";  "cropland";  "pastureland"; 
"grazingland";  "forestry":  "residential": 
"industrial/conunercial";  "recreation": 
"fish  and  wildlife  habitat": 
"imdeveloped  land";  and  "reference 
area." 

We  previously  approved  the 
regulations  referenced  and  described  in 
Section  D,  and  we  agree  that  they  are 
applicable  to  the  proposed  revegetation 
success  guideline  dociunent.  Thersfore, 
we  find  that  including  these  regulations 
in  this  section  of  the  document  is  not 
inconsistent  with  the  Federal  regulation 
requirements  at  30  CFR  816.116(a)(1) 
and  817.116(a)(1). 
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$.  Section  HI.  Vegetation  Evaluation 
Pi  -ocedures.  This  section  identifies 
sf  i*cific  concepts  and  requirements  to 
b^  {followed  in  developing  revegetation 
evaluation  plans. 

^ection  HI. A  includes  the  general 
niquireinents  for  vegetation  evaluation. 
Ground  cover  and  productivity  for 
herbaceous  biomass  measiirements  must 
b«  obtained  diuing  the  growing  season 

le  primary  vegetation  species 
cditnprising  the  land  use.  Herbaceous 
p^ductivity  is  estimated  from  only  the 

3nt  season's  growth.  Woody-plant 
stjcjcking  can  be  measiued  at  any  time. 
Orpund  cover  corresponds  to  the  area  of 
ground  covered  by  the  combined  areal 
p^ils  of  standing  permit-approved 
"^  ;etation  (dead  or  alive)  and  the  litter 
li  it  is  produced  naturally  on  site.  The 

er  component  cannot  exceed  15 

cent  of  the  total  ground  cover.  The 
:ies  must  be  on  either  the  planting 

:  that  contains  approved  species 

iich  support  the  land  use  or  the  list 
of  approved  desirable  invader  species. 
BJc^th  lists  must  be  included  in  the 
a^roved  permit.  Rock  fragments  are 
considered  ground  surface  cover  during 
s0ll  surveys,  but  only  the  vegetal 
component  can  be  considered  in  ground 
ci  )|ver  measurements.  Texas  includes  an 
e:(^ple  of  hypothetical  data  from  a 
vegetation  survey  and  the  resulting 

culations  from  100  observation 

ints. 

Section  m.B  covers  the  data  collection 
cteristics  of  vegetation  evaluation. 

le  methods  used  for  doing  vegetation 
eys  must  comply  with  statistical 
cpbventions.  All  methods  used  to  assess 
revegetation  success  must  contain  the 
ft^Uouring  criteria:  (1)  all  sample  points 

st  be  chosen  independently  and  have 

Sual  chance  of  being  chosen;  (2)  the 
ler  of  sample  points  shoiUd  be 

ependent  of  the  size  of  the  areas  to 

evaluated;  and  (3)  sample  units 
stilould  include  the  same  land  use, 
si^nilar  vegetation  growth  forms, 
comparable  management,  and  similar 
chemical  and  physical  soil 
characteristics,  llie  number  of 
observation  points  needed  to  produce 
itistically-acceptable  results  depends 

the  vegetation  parameter  that  is 
;ured. 

ection  III.C  identifies  the 
r^uirements  for  reporting  vegetation 
s  L^ey  data.  When  submitting 
rOVegetation  data,  permittees  are  to 
i^lude  a  map  or  aerial  photograph  that 

intifies  the  location  of  the  vegetation 
ey  transects.  This  subsection 

cifies  what  information  must  be 
reported  for  measurements  of  ground 
caver;  productivity  measurements  for 
forages  obtained  from  plot  harvesting; 
[  1  oductivity  measurements  for  forages 


obtained  by  weighing  a  portion  of  the 
bales  harvested;  productivity 
measurements  for  cropland  that  involve 
plot  harvesting;  productivity 
measurements  involving  whole-field 
harvest;  and  stem  count  measurements 
for  woody-plants.  All  measurements, 
except  productivity  measurements  for 
cropland  plot  harvesting  and  whole- 
field  harvest,  must  include  a  one-sided 
90  percent  confidence  interval  (with  a 
0.10  alpha  error)  if  the  cover,  biomass, 
yield,  or  stem  estimates  are  below  the 
lowest  acceptable  value  (90%  of  the 
technical  standard)  or  where  the 
reclaimed  area  is  compared  to  a 
reference  area.  Productivity 
measurements  for  cropland  that  involve 
plot  harvesting  must  include  a  one- 
sided 90  percent  confidence  interval 
(with  a  0.10  alpha  error)  for  the 
standardized  crop  yield.  All 
productivity  measiu-ements  must 
include  documentation  frtim  a 
calibrated  scale.  The  permittee  must 
dociunent  the  scale  manufacturer, 
model  niunber,  calibration  date,  date 
and  time  of  productivity  data 
collections,  and  individual  performing 
the  weighing. 

We  find  that  Section  III  meets  the 
requirements  of  the  Federal  regulations 
at  30  CFR  816.116(a)(1)  and 
817.116(a)(1)  that  statistically  valid 
sampling  techniques  for  measuring 
success  be  selected  by  the  regulatory 
authority  and  included  in  an  approved 
regulatory  program.  We  also  find  that 
this  section  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(a)(2)  and  817.116(a)(2)  that 
require  sampling  techniques  for 
measuring  success  to  use  a  90-percent 
statistical  confidence  interval  (i.e.,  one- 
sided test  with  a  0.10  alpha  error). 

4.  Section  IV.  Revegetation  Success 
Evaluation  and  Measurement  Methods. 
This  section  provides  the  approved 
methods  for  implementing  the  various 
evaluation  methods  for  groimd  cover, 
productivity,  and  woody-plant  stocking, 
including  the  proper  selection  of 
observation  points.  Measurement 
methods  are  presented  for  all  vegetation 
parameters.  Measurement  results  must 
be  compared  to  either  approved 
reference  areas  or  technical  success 
standards. 

Section  IV.A  provides  information 
and  examples  for  two  methods  of 
selecting  observation  points  for 
collecting  vegetation  data.  The  first 
method,  random  point  sampling, 
involves  the  selection  of  random  points 
ytrithin  the  area  to  be  evaluated  and 
plotting  the  points  on  a  map  or  aerial 
photograph.  The  second  method, 
baseline  sampling  with  multiple 
random  starts,  involves  the  random 


placement  of  a  baseline  within  the  target 
evaluation  area,  along  with  five 
randomly-placed  transverse  transects 
along  the  baseline.  Either  observation 
location  method  is  appropriate  for  all 
revegetation  performance  parameters. 
Groimd  cover  measurements  should 
ideally  involve  100  observation  points, 
with  a  minimum  of  75  points. 
Herbaceous  productivity  and  wood 
plant  stocking  estimates  require  at  least 
15  measurements.  The  maximum 
sample  number  for  ground  cover  and 
productivity/stem  count  distributions  is 
150  and  30,  respectively.  Permittees 
must  use  the  statistical  equations  for 
binomially-distributed  revegetation  data 
in  Appendix  A  to  estimate  a  statistical 
adequate  sample  size  for  groimd  cover. 
They  must  use  the  statistical  equations 
for  normally  distributed  revegetation 
data  in  Appendix  A  to  estimate  a 
statistically  adequate  sample  size  for 
productivity  and  woody-plant  stocking. 

Section  IV.B  provides  guidance  on 
adjusting  for  field  conditions  when 
conducting  vegetation  surveys.  Non- 
vegetated  structures  such  as  permanent 
roads  and  ponds,  riprap  areas,  and  rock 
and  brush  piles  created  for  wildlife  are 
not  to  be  included  as  part  of  the 
revegetation  analyses.  Habitat  features 
in  grazingland  and  pastureland  must  be 
included  in  ground  cover  and 
productivity  measurements.  Slopes 
under  25  percent  should  not  influence 
on-the-ground  measurement  intervals. 
Individual  areas  to  be  surveyed  must  be 
under  the  same  land  use  and 
management  and  must  contain  the  same 
vegetation  type. 

Section  rV.C  provides  guidelines  for 
ground  cover  measurements.  Ground 
cover  measurements  are  required  for  all 
land  uses,  except  for  cropland  after  row 
crops  have  been  planted.  The  point 
intercept  method  is  the  recommended 
'  method  for  determining  ground  cover. 
This  section  discusses  the  use  of  the 
point  intercept  method  with  a  crosswire 
sighting  device. 

Section  rV.D  contains  guidance  for 
measurement  of  productivity.  The 
method  of  measurement  of  productivity 
is  dependent  on  the  land  use  and  the 
established  vegetation.  Productivity  can 
be  evaluated  by  hand-harvesting  or  with 
mechanized  agricultural  implements. 
Productivity  measurements  must  be 
obtained  during  the  growing  season  of 
the  primary  vegetation  species.  Either 
plot  harvesting  or  whole-field 
harvesting  are  to  be  used  for  evaluation 
of  herbaceous  species  and  food  or  fiber 
crops.  Herbaceous  species  should  be 
harvested  at  the  times  appropriate  to  the 
plant  species.  Sampling  should  be  timed 
to  coincide  with  seed  ripeness  or  the 
mature  stage  of  the  target  vegetative 
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species.  The  moistiire  content  of 
harvested  herbaceous  biomass  and  other 
vegetative/grain  components  must  be 
standardized  to  eliminate  weight 
variations  due  to  moistiu«  content. 
Moisture  content  must  be  determined 
using  a  properly  calibrated,  standard 
agricultural  grain  moisture  tester.  A 
determination  that  a  statistically 
adequate  sample  size  was  obtained  is 
performed  on  standardized  or  corrected 
dry  weights.  This  section  contains  the 
formula  for  correcting  the  measured 
grain/bean  weights  to  appropriate 
moisture  contents.  For  whole-field 
harvesting,  the  total  production  from  a 
hayed  or  harvested  area  is  obtained  by 
weighing  the  entire  jrields  of  the 
agricultural  commodity.  The  permittee 
must  notify  the  Commission  15  to  30 
days  before  the  harvest.  The 
Commission  may  require  that  an 
inspector  be  on  site  diiring  the  harvest 
activity.  Forage  crops  must  be  harvested 
following  sound  agronomic  practices, 
including  field-drying  cut  forage  and 
not  bailing  until  the  forage  moisture 
content  is  25  percent  or  less.  Moisture 
content  for  grains/beans  must  be 
adjusted  to  the  accepted  values  for  each 
agricultiual  conunodity.  The  foreign 
material  content  of  the  grain/beans  must 
be  determined  by  a  licensed  grain  dealer 
and  the  weight  shrunk  to  marketable 
condition  weight  with  a  foreign  material 
allowance  of  one  percent.  There  is  no 
allowances  for  harvest  and  HanHling 
losses.  The  harvesting  of  plots  instead  of 
the  whole  area  is  an  acceptable 
alternative,  as  long  as  the  yields  of  the 
plots  are  representative  of  the  overaU 
productioii.  Appropriate  sampling 
procedures  for  plots  are  included  in  this 
section.  Sampling  procedures  include 
information  to  collect;  plot  size;  harvest 
procedures;  sample  number; 
determination  of  moisture  content;  and 
a  double-sampling  method.  This  section 
also  describes  the  grazing  method  to 
estimate  productivity.  The  conversion  of 
animal  units  (AU)  to  a  weight  of 
vegetation  biomass  for  a  given  area  can 
be  used  to  estimate  productivity  in 
grazingiand  and  pasture  land  uses 
instead  of  whole-field  or  plot 
harvesting.  The  animal  numbers  must 
be  maintained  in  a  manner  that  allows 
grazing  of  the  current  year's  forage 
production  without  Hamnging  future 
forage  growth  and  quality.  Included  in 
this  section  is  a  table  showing  the 
minimum  plant  residue  levels  and 
stubble  heights  to  sustain  production 
and  a  table  that  contains  a  guide  to 
animal-unit  equivalents.  Stocking  rates 
must  be  verified  by  a  signed  affidavit 
from  the  party  managing  the  grazing  of 
a  given  area  and  must  identify  the  time 


period  covered  and  the  class  of  livestock 
involved. 

Section  IV.E  provides  guidelines  for 
woody  plant  stocking.  Randomly- 
selected  measurement  locations  are 
required  for  conducting  woody  plant 
stocking  evaluations.  Observation  points 
should  not  be  located  within  20  feet  of 
the  edge  of  the  stocked  area. 
Observation  points  for  woody  plant 
counts  can  also  be  used  for  measiuing 
ground  cover.  Woody  plants  counted  for 
success  determination  must  be  alive  and 
healthy  and  in  place  for  two  growing 
seasons.  Miniplots,  usually  circular  in 
shape,  are  used  to  determine  stocking 
rates.  The  number  of  plots  needed  to 
characterize  the  evaluation  area  will 
depend  on  the  variability  of  the 
vegetation.  Approximately  30  plots 
should  be  randomly-placed,  regardless 
of  the  size  of  the  area  to  be  evaluated. 
The  number  of  samples  required  is 
calculated  following  procedures  listed 
in  Appendix  A.  The  permittee  must 
continue  the  sampling  procediire  until 
the  actual  number  of  measurements 
produces  a  statistically  adequate  sample 
size. 

Section  IV.F  contains  guidance  on 
selecting  and  management  of  reference 
areas.  T^e  permittee  must  work  closely 
with  the  Commission  staff  to  select  and 
develop  a  suitable  reference  area. 
Reference  areas  are  unmined  land  units 
that  are  maintained  under  appropriate 
management  for  the  purpose  of 
measuring  vegetation  ground  cover, 
productivity,  and  plant  species  diversity 
that  are  produced  naturally  or  by 
agricultural  production  methods 
approved  by  the  Commission.  Reference 
areas'  must  be  representative  of  geology, 
soil,  slope,  and  vegetation  in  the  permit 
area.  This  section  contains  criteria  for 
comparing  revegetated  mined  areas  and 
reference  areas.  Although  it  is  not 
essential  that  the  reference  area  be 
immediately  adjacent  to  the  mined, 
revegetated  area,  the  two  areas  should 
be  close  enough  to  each  other  to  prevent 
differences  in  rainfall  distribution 
patterns. 

We  find  that  the  requirements  of 
Section  IV  meet  the  requirements  of  the 
Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1)  that 
statistically  vahd  sampling  tedmiques 
for  measuring  success  be  selected  by  the 
regulatory  authority  and  included  in  an 
approved  regulatory  program.  We  also 
£bid  that  this  section  is  no  less  effective, 
than  the  Federal  r^ulations  at  30  CFR 
816.116(a)(2)  and  817.116(a)(2)  that 
require  sampling  techniques  for 
measiuing  success  to  use  a  90-percent 
statistical  confidence  interval  (i.e.,  one- 
sided test  with  a  0.10  alpha  error). 


5.  Section  V.  Revegetation  Success 
Standards.  This  section  lists  the 
revegetation  success  standards  for  each 
land  use  type  and  provides  information 
on  determining  productivity  of  the 
reclaimed  areas.  Nine  general  types  of 
land  use  are  included:  grazingiand; 
pastureland;  cropland;  forestry;  fish  and 
wildlife  habitat;  undeveloped  land; 
industrial/commercial;  residential;  and 
recreation.  We  find  that  Texas' 
revegetation  success  guidelines  for  each 
land  use  type  in  combination  with  its 
previously  approved  regulations  at  16 
TAC  12.395  meet  the  Federal 
requirements  at  30  CFR  816.116(a)(1) 
and  817.116(a)(1)  that  success  standards 
be  selected  by  the  regulatory  authority 
and  included  in  its  approved  regulatory 
program.  We  also  find  that  Texas' 
success  standards  for  each  land  use  type 
are  no  less  efiiective  than  the  Federal 
regulations  at  30  CFR  816.116(b)  and 
817.116(b)  that  require  standards  for 
success  be  applied  in  accordance  with 
the  approved  postmining  land  use. 

a.  Section  VA  provides  guidelines 
relating  to  ground  cover  and 
productivity  standards  for  grazingiand 
and  pastureland.  The  ground  cover 
values  and  productivity  of  mined, 
revegetated  areas  are  compared  either  to 
the  grotmd  cover  or  productivity  of  an 
approved  reference  area  or  to  approved 
technical  standards.  The  revegetation 
success  standard  when  reference  areas 
are  used  is  that  the  grotmd  cover  and 
the  productivity  of  the  revegetated 
grazingiand  or  pastureland  must  be  90 
percent  of  the  reference  area  with  a  90 
percent  statistical  confidence. 

The  approved  technical  standards  for 
grotmd  cover  on  grazingiand  and 
pastureland  are  dependent  upon  the 
moistiue  regime  (5-  or  10-year  extended 
responsibility  period  area)  and  the 
dominant  plant  species.  For  areas  with 
an  average  aimual  precipitation  greater 
than  26  inches,  the  grotmd  cover 
standard  is  95  percent  for  s<xl-f(»ming 
grasses  and  90  percent  for  bunch  grass 
mixtures.  For  areas  with  an  average 
aimual  precipitation  less  than  or  eqtial 
to  26  inches,  the  grotmd  cover  standard 
is  90  percent  for  sod-forming  grasses 
and  80  percent  for  bunch  grass 
mixttires.  Seventy-five  percent  of  the 
grotmd  cover  mtist  be  permit-approved 
species  which  support  the  land  use.  "The 
remaining  25  percent  can  be  permit- 
approved,  desirable  invader  species. 

Whole-field  harvesting  is  appropriate 
for  grazingiand  or  pasttueland  harvested 
for  hay.  The  harvest  of  plots  is 
appropriate  for  all  grazhigland  and 
pasttireland.  When  refiarence  areas  are 
used,  the  permittee  mtist  compare  the 
productivity  of  the  reference  area  to  the 
reclamation  area.  The  lowest  acceptable 
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va  1  lie  for  the  productivity  of  the 
re  nrence  area  is  90  percent  of  the 
reference  area  productivity  value.  The 
adtiial  yield  for  the  reclaimed  area  must 
be|  used  when  comparing  the  data.  Site- 
specific  technical  standards  for 
gr^itnngland  and  pastvu-eland  production 
ar^  currently  developed  by  the  USDA- 
N^S  and  are  included  in  the  permit 
amplication  for  each  mine.  These 
stuidards  are  site-specific  with  respect 
toi  Rainfall,  species/cultivar  produced, 
sou  mapping  imit,  and  fertilization.  The 
pei|mittee  must  compare  the 

luctivity  of  the  reclaimed  area,  with 
percent  confidence  interval,  to  the 

bropriate  technical  standard. 

rhe  Federal  regulations  at  30  CFR 
M16(b)(l)  and  817.116(b)(1)  require 
;  groimd  cover  and  production  of 
ig  plants  on  the  revegetated 
ingland  or  pastureland  areas  be  at 
Bt  equal  to  that  of  a  reference  area  or 
siidh  other  success  standards  approved 
by  ithe  regulatory  authority.  We  find  that 
Tficas'  success  standards  for  grazingland 
^  pastureland  are  no  less  effective 

these  Federal  requirements. 
^.  Section  V.B  contains  guidance  on 
I  ground  cover  and  productivity 
st^dards  for  cropland  with  non-prime 
fa^land  soils  and  cropland  with  prime 
farmland  soils.  Adequate  groimd  cover 
to  control  erosion  is  required  until  crop 
production  begins  for  both  soil  types. 
|(l)  The  productivity  of  mined, 
y^egetated  areas  where  non-prime 
iland  soils  were  involved  is 
ipared  either  to  the  productivity  of 
lapproved  reference  area  or  to 
jroved  technical  standards.  For  non- 
le  fEtnnland  soils,  the  permittee 
ist  determine  the  lowest  acceptable 
|ue  for  the  productivity  of  the 
Brence  area  by  calculating  90  percent 
le  yield  obtained  form  the  reference 
The  permittee  must  then  compare 
lid  actual  yield  for  the  reclaimed  area 
pfoductivity  to  the  lowest  acceptable 
value  for  the  reference  area.  For  non- 
piime  farmland  soils,  technical  success 
st^dards  must  be  determined  by  the 

sDA-NRCS  at  the  request  of  the  mine 
of>erator  or  landowner.  The  technical 
idards  will  be  permit-specific  and 
wjiil  be  developed  by  using  data  on  the 
jected  individual  crop  productivity 
[  the  particular  county  and  soil 
ipping  unit,  as  published  in  the 
3DA-NRCS  Field  Office  Technical 
tides.  For  bond  release  in  areas 
[jeiving  more  than  26  inches  of 
precipitation  (5-year  responsibiUty 
period),  the  total  field  harvest  of  the 
a  ( ip  for  any  two  years,  except  the  first 
yi );  a,  will  be  compared  to  the  approved 
pi'oductivity  standard  specificdly 
di )  /eloped  for  the  particular  crop  and  a 
p<  I  rticular  growing  season.  In  areas 


receiving  26  inches  of  precipitation  or 
less  (10-year  responsibiUty  period),  the 
production  standards  must  be  met  in  at 
least  the  last  2  consecutive  years  of  the 
responsibility  period.  The  permittee 
must  compare  the  productivity  of  the 
reclaimed  area  to  90  percent  of  the 
appropriate  technical  standards. 

We  find  that  Texas'  success  standards 
for  non-prime  farmland  cropland  are  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816.116(b)(2)  and 
817.116(b)(2)  that  reqiiire  crop 
production  on  the  revegetated  area  to  be 
at  least  equal  to  that  of  a  reference  area 
or  such  other  success  standards 
approved  by  the  regulatory  authority. 
We  also  find  that  Texas'  success 
standards  for  non-prime  farmland 
cropland  for  areas  of  more  than  26 
inches  of  annual  average  precipitation    - 
are  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.1 16(c)(2)(i) 
and  817.116(c)(2)(i)  that  require 
cropland  to  equal  or  exceed  the 
approved  success  standard  diuing  the 
growing  season  of  any  two  years  of  the 
responsibility  period,  except  the  first 
year.  Lastly,  we  find  that  Texas'  success 
standards  for  non-prime  farmland 
cropland  in  areas  receiving  26  inches  of 
precipitation  or  less  are  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.116(c)(3){i)  and  817.116(c)(3)(i)  that 
require  cropland  to  equal  or  exceed  the 
approved  success  standard  for  at  least 
the  last  two  consecutive  years  of  the 
responsibility  period. 

(2)  Prime  iannland  productivity  will 
be  restored  in  accordance  with 
provisions  specified  in  16  TAC  12.625 
(Prime  Farmland:  Re  vegetation  and 
Restoration  of  Soil  Productivity). 
Productivity  of  restored  prime 
farmlands  will  be  retiuned  to  equivalent 
levels  of  crop  yields  as  non-mined  land 
of  the  same  soil  type  in  the  surrounding 
area  imder  equivalent  levels  of  crop 
yields  as  non-mined  land  of  the  same 
soil  type  in  the  surroimding  area  under 
equivalent  management  practices. 
Measurement  of  crop  productivity  will 
be  initiated  within  10  years  after 
completion  of  soil  replacement.  The 
measurement  period  for  determining 
average  annual  crop  production  shall  be 
a  minimum  of  three  crop  years  prior  to 
bond  release.  For  areas  receiving  more 
than  26  inches  of  precipitation,  crop 
production  may  be  measured  in  any  of 
the  extended  responsibility  period  years 
except  the  first.  For  areas  receiving  26 
inches  of  precipitation  or  less,  the  crop 
production  standards  must  be  met  in  at 
least  the  last  two  consecutive  years  of 
the  extended  responsibility  period.  The 
reference  crops  on  which  restoration  of 
soil  productivity  is  proven  shall  be 
selected  from  the  crops  most  commonly 


produced  on  the  siirroimding  prime 
farmland.  Only  two  of  the  three  required 
crop  years  may  involve  forage  crops. 
Where  row  crops  are  the  dominant  crop 
grown  on  prime  farmland  in  the  area, 
the  row  crop  requiring  the  greatest 
rooting  depth  must  be  chosen  as  one  of 
the  reference  crops.  Permittees  must 
select  reference  crops  through 
consultation  with  the  USDA-NRCS. 
Reference  areas  are  not  applicable 
where  restored  prime  farmland  soils  are 
involved.  Productivity  of  crops  grown 
on  reclaimed  prime  farmland  soils  will 
be  measured  by  using  the  crop  yield  of 
a  reference  crop  produced  on  all  or  a 
portion  of  the  reclaimed  area.  Crop 
yields  will  be  determined  through 
whole-field  or  plot  harvesting.  The 
reference  crop  yields  for  a  given  crop 
season  will  be  compared  to  average 
yields  for  specific  prime  farmland  soil 
series.  These  average  yields  are  obtained 
from  the  USDA-NRCS  National  Soil 
Information  System  database,  which 
contains  information  linking  soil  series 
and  slope  phase,  land  capability,  and 
crop  yields.  Restoration  of  soil 
productivity  will  be  considered 
achieved  when  the  average  yield  during 
the  measurement  period  equals  or 
exceeds  the  average  yield  of  the 
reference  crop  established  for  the  same 
period  for  non-mined  soils  of  the  same 
or  similar  texture  or  slope  phase  of  the 
soil  series  in  the  surrounding  area  under 
equivalent  management  practices. 

By  letter  dated  April  13, 1999.  the 
USDA-NRCS  State  Conservationist  in 
Texas  concurred  with  the  guidelines 
contained  in  Section  V.B. 4  concerning 
evaluation  of  productivity  for  restored 
prime  farmland  soils  (Administrative 
Record  No.  TX-649). 

Based  on  the  USDA-NRCS 
concurrence  and  our  own  technical 
evaluation,  we  find  the  Texas' 
guidelines  for  restoration  of  prime 
farmland  cropland  are  consistent  with 
and  no  less  effective  than  the  Federal 
regulation  requirements  at  30  CFR  » 

823.15  pertaining  to  revegetation  and 
restoration  of  prime  farmland  soU 
productivity.  We  also  find  that  Texas' 
success  standards  for  prime  farmland 
cropland  for  areas  of  more  than  26 
inches  of  annual  average  precipitation 
are  no  less  effective  than  the  Federal 
requirements  at  30  CFR  816.1 16(c)(2)(i) 
and  817.116(c)(2)(i)  that  require 
cropland  to  equal  or  exceed  the 
approved  success  standard  during  the 
groviring  season  of  any  of  the  years  of  the 
responsibility  period,  except  the  first 
year.  We  find  further  that  Texas'  success 
standards  for  prime  farmland  cropland 
for  areas  of  26  inches  or  less  of  aimual 
average  precipitation  are  consistent  with 
the  Federal  regulations  at  30  CFR 
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816.116(c)(3)(i)  and  817.116(c){3)(i)  that 
require  cropland  to  equal  or  exceed  the 
approved  success  standard  during  the 
growing  seam  of  at  least  the  last  two 
consecutive  years  of  the  responsibiUty 
period. 

c.  Section  V.C  provides  guidelines  on 
the  ground  cover  standards  and  woody- 
plant  stocking  rates  for  the  forestry  land 
use  category.  The  forestry  land  use 
category  is  land  used  or  managed  for  the 
long-term  production  of  wood,  wood 
fiber,  or  wood-derived  products.  Ground 
cover  of  mined,  revegetated  forestry 
areas  are  compared  either  to  the  ground 
cover  of  an  approved  reference  area  or 
to  approved  technical  standards. 

The  ground  cover  of  the  reclaimed 
forest  must  be  within  90  percent  of  the 
ground  cover  of  the  reference  area,  with 
a  90  percent  statistical  confidence.  Only 
permit-approved  permanent  species  and 
additional  species  found  in  the 
reference  area  will  coimt  toward  the 
ground  cover.  The  permittee  must 
meastue  and  record  the  ground  cover 
value  for  the  reference  area  and  the 
reclaimed  area.  The  permittee  must  then 
compare  the  reclaimed  area  ground 
cover  estimate  to  90  percent  of  the 
reference  area  cover  value.  If  technical 
standards  are  used,  they  must  be  equal 
to  or  greater  than  78  percent  ground 
cover.  The  permittee  must  compare  the 
reclaimed  area  ground  cover  estimate  to 
90  percent  of  the  groimd  cover  standard. 
Ground  cover  measurements  must  be 
evaluated  in  conjunction  with 
information  on  the  species  composition. 
Seventy-five  percent  of  the  ground  cover 
must  be  comprised  of  permit-approved 
species  which  support  the  land  use  and 
the  remaining  25  percent  can  be 
comprised  of  desirable  invader  species. 
Lists  of  both  types  of  species  must  be 
included  in  the  approved  reclamation 
plan. 

The  success  of  woody-plant  stocking 
is  determined  by  comparing  the 
reclaimed  forest  area  to  a  technical 
standard.  The  stocking  rate  success 
standards  for  woody  plant  species  will 
be  permit-specific  and  site-specific. 
Success  standards  for  stocking  rates  will 
be  developed  by  the  applicant  through 
consultation  with  the  Texas  Forest 
Service  in  accordance  with  guidelines 
included  in  attachment  3  of  Texas' 
revegetation  success  guidefine 
dociunent.  Success  standards  will  be 
subject  to  review  and  comment  during 
the  permit  review  and  will  be  approved 
by  the  Texas  Forest  Service.  The 
permittee  must  compare  the  mean  stem 
count  of  the  reclaimed  area  to  90 
percent  of  the  appropriate  stem  count 
standard.  Wopdy-plant  stocking 
measurements  must  be  evaluated  in 


conjunction  with  information  on  the 
species  composition  of  the  stands. 

We  find  that  Texas*  guidelines  for 
forestry  are  consistent  with  and  no  less 
effective  than  the  Federal  regulation 
requirements  at  30  CFR  816.116(b)(3) 
and  817.116(b)(3).  The  Federal 
regulations  require  that  minimiim 
stocking  and  planting  arrangements  be 
specified  by  the  regulatory  authority  on 
the  basis  of  local  and  regional 
conditions  and  after  consultation  with 
and  approval  by  the  State  agency 
responsible  for  the  administration  of 
forestry.  Consultation  and  approval  may 
occur  on  either  a  programwide  or  a 
permit-specific  basis.  As  noted  above, 
Texas  is  requiring  consultation  and 
approval  on  a  permit-specific  basis. 

a.  Section  V.D  contams  guidance  on 
ground  rovnr  standards  and  woody- 
plant  rates  for  fish  and  wildlife  habitat. 
Fish  and  wildlife  habitat  is  land  that  is 
dedicated  wholly  or  partially  to  the 
production,  protection,  or  management 
of  sjpecies  of  fish  or  wildlife. 

The  ground  cover  values  of  mined, 
revegetated  areas  are  compared  to  an 
approved  technical  standard.  The 
ground  cover  of  the  reclaimed  fish  and 
wildlife  habitat  must  be  within  90 
percent  of  a  78  percent  ground  cover 
success  standard  with  a  90  percent 
statistical  confidence.  Ground  cover 
measurements  must  be  evaluated  in 
conjunction  with  information  on  the 
species  composition  of  the  stands. 
Seventy-five  percent  of  the  ground  cover 
must  include  permit-approved  species 
which  support  the  land  use.  Twenty- 
five  percent  can  be  comprised  of 
desirable  invader  species  as  established 
and  approved  in  the  permit. 

The  success  of  woody-plant  stocking 
is  measined  by  comparing  the  reclaimed 
habitat  to  a  technical  standard.  The 
stocking  rates  for  woody  plant  species 
will  be  permit-specific  and  site-specific. 
Stocking  rates  must  be  developed  by  the 
apphcant  through  consultation  with  the 
Texas  Parks  and  Wildlife  Department  in 
accordance  with  guidelines  included  in 
attachment  2  of  Texas'  revegetation 
success  guideline  document.  Success 
standards  will  be  subject  to  review  and 
comment  during  the  permit  review  and 
will  be  approved  by  the  Texas  Parks  anlJ 
WildUfe  Department.  Permittees  must 
compare  the  mean  .stem  count  of  the 
reclaimed  area  to  90  percent  of  the 
appropriate  stem  count  standard. 
Woody-plant  stocking  measiuements 
must  be  evaluated  in  conjimction  with 
information  on  the  species  composition 
of  the  stands. 

We  find  that  Texas'  guidelines  for  fish 
and  wildlife  habitat  are  consistent  with 
and  no  less  effective  than  the  Federal 
regulation  requirements  at  30  CFR 


816.116(b)(3)  and  817.116(b)(3).  The 
Federal  regulations  require  that 
minimiun  stocking  and  planting 
arrangements  be  specified  by  the 
regulatory  au^ority  on  the  basis  of  local 
and  regional  conditions  and  after 
consultation  with  and  approval  by  the 
State  agency  responsible  for  the 
administration  of  wildlife  programs. 
Consultation  and  approval  may  occur 
on  either  a  programwide  or  a  permit- 
specific  basis.  As  noted  above,  Texas  is 
reqiiiring  consultation  and  approval  on 
a  permit-specific  basis. 

e.  Section  V.E  provides  guidelines  on 
groimd  cover  standards  and  woody- 
plant  stocking  rates  for  undeveloped 
land.  Undeveloped  land  (no  current  iise 
or  land  management)  is  land  that  is 
undeveloped  or,  if  previously 
developed,  land  that  has  been  allowod 
to  retlun  naturally  to  an  undeveloped 
state  or  has  been  allowed  to  return  to 
forest  through  natiu^l  succession. 

The  ground  cover  values  of  mined, 
revegetated  areas  are  compared  to 
approved  technical  standards.  The 
choice  of  technical  standards  to  employ 
depends  on  the  dominant  vegetation 
growth  form  foimd  in  the  imdeveloped 
land:  grasses  or  woody  species.  If 
grasses  are  predominant  and  the  areas 
have  an  average  annual  precipitation 
greater  than  26  inches,  the  groimd  cover 
standard  is  95  percent  for  sod-forming 
grasses  and  90  percent  for  bimch  grass 
mixtures.  If  grasses  are  predominant  and 
the  areas  have  an  average  annual 
precipitation  less  than  or  equal  to  26 
inches,  the  ground  cover  standard  is  90 
percent  for  sod-forming  grasses  and  80 
percent  for  bunch  grass  mixtures.  U 
woody  species  are  predominant,  the 
technical  standard  for  ground  cover  is 
78  percent.  The  permittee  must  compare 
the  ground  cover  estimate  to  90  percent 
of  the  appropriate  ground  cover 
standard.  Ground  cover  measurements 
must  be  evaluated  in  conjunction  with 
information  on  the  species  composition 
of  the  stands. 

Woody-plant  stocking  is  measured  by 
comparing  the  reclaimed  area  to  a 
technical  standard.  The  stocking  rates 
for  woody  plant  species  are  permit- 
specific  and  site-specific.  The  permittee 
must  develop  stocking  rates  through 
consultation  with  the  Texas  Parks  and 
Wildlife  Department  in  accordance  with 
guidelines  included  in  attachment  2  of 
Texas'  guideline  document.  Success 
standards  will  be  subject  to  review  and 
comment  during  the  permit  review  and 
will  be  approved  by  the  Texas  Parks  and 
Wildlife  Department.  The  permittee 
must  compare  the  mean  stem  count  of 
the  reclaimed  area  to  90  percent  of  the 
appropriate  stem  count  standard. 
Woody-plant  stem  count  measurements 
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mpst  be  evaluated  in  conjunction  with 
information  on  the  species  composition 
oi  the  stands. 

The  Federal  regulations  at  30  CFR 
8U.116(b)  and  817.116(b)  do  not 
cc  stain  specific  reclamation  success 
stipdards  for  undeveloped  land. 
H  awever,  we  find  that  Texas'  guidelines 
for  undeveloped  land  are  not 
iniqonsistent  with  the  requirements  of 
^  Federal  regulations  at  30  CFR 
8i6.116(bK3)  and  817.116(b)(3)  for  areas 
tc|be  developed  for  fish  and  wildlife 
habitat,  recreation,  shelter  belts,  or 
fcjnest  products. 

if.  Section  V.F  contains  guidelines 
rqlating  to  groimd  cover  standards  and 

}ody-plant  stocking  rates  for 
ijdustrial/commercial  land  uses.  These 

^d  uses  involve  either  (1)  extraction  or 
sformation  of  materials  fnr 

irication  of  products,  wholesaling  of 

bducts,  or  for  long-term  storage  of 

|>ducts  or  (2)  retail  or  trade  of  goods 

services. 

Ground  cover  must  be  adequate  to 

itrol  erosion.  Woody-plant  stocking, 
ifjit  is  implemented,  is  measured  by 
comparing  the  reclaimed  area  to  a 
twihnical  standard.  The  stocking  rates 
fdB  woody  plant  species  will  be  permit- 
sp^ific  and  site-specific.  Stocking  rates 
m*st  be  developed  by  the  applicant 
tniough  consultation  with  Uie  Texas 
P^ks  and  Wildlife  Department  in 
accordance  with  guidelines  included  in 
anachment  2  of  Texas'  revegetation 
svccess  guidelines.  Woody-Plant 
stlocking  success  standards  will  be 
si^ject  to  review  and  comment  during 

te  permit  review  and  will  be  approved 

[the  Texas  Parks  and  Wildlife 
jartment.  Permittees  must  compare 
( mean  stem  count  of  the  reclaimed 

^a  to  90  percent  of  the  appropriate 
s^^m  coimt  standard.  Woody-plant  stem 
c^lmt  measurements  must  be  evaluated 
iii  conjunction  with  information  on  the 
stMecies  composition  of  the  stands. 

We  find  that  X^xas'  groimd  cover 
g  Adelines  are  no  less  effective  than  the 
Feideral  regulation  requirements  at  30 
.  816.116(b)(4)  and  817.116(b)(4)  for 
;  to  be  developed  for  industrial, 
c^j^nmercial.  or  residential  use.  The 
F  Eideral  regulations  do  not  contain  a 
M  ( >ody-plant  stocking  standard  for  these 
li  []  id  uses.  However,  we  find  that  Texas' 
woody-plant  stocking  guidelines  are 
c  xisistent  with  the  minimiun  stocking 
a  id  planting  arrangement  requirements 
0  flthe  Federal  regulations  at  30  CFR 
8^.116(b)(3)(i)  and  817.116(b)(3)(i)  for 
al^as  to  be  developed  for  fish  and 
vjildlife  habitat,  recreation,  shelter  belts, 
or  forest  products. 

i  g.  Section  V.G  provides  guidance  on 
g  round  cover  standards  and  woody- 
p  I  mt  stocking  rates  for  a  residential 


land  use.  This  land  use  includes  single- 
and  multiple-family  housing,  mobile 
home  parks,  and  oUier  residential 
lodgings.  Groimd  cover  must  be 
adequate  to  control  erosion.  Woody- 
plant  stocking,  if  used,  is  measured  by 
comparing  the  reclaimed  area  to  a 
technical  standard.  The  stocking  rates 
for  woody  plant  species  will  be  permit- 
specific  and  site-specific.  Stocking  rates 
will  be  developed  by  the  applicant 
through  consultation  with  the  Texas 
Parks  and  Wildlife  Department,  in 
accordance  with  guidelines  included  in 
attachment  2  of  Texas'  revegetation 
success  guideline  document.  Success 
standards  will  be  subject  to  review  and 
comment  during  the  permit  review  and 
will  be  approved  by  the  Texas  Parks  and 
Wildlife  Department.  The  permittee 
must  compare  the  mesm  stem  count  of 
the  reclaimed  area  to  90  percent  of  the 
appropriate  stem  count  standard. 
Woody-plant  stem  count  measurements 
must  be  evaluated  in  conjunction  with 
infcrmation  on  the  species  composition 
of  the  stands. 

We  find  that  Texas'  ground  cover 
guidelines  for  residential  land  use  are 
no  less  effective  than  the  Federal 
regulation  requirements  at  30  CFR 
816.116(b)(4)  and  817.116(b)(4)  for  areas 
to  be  developed  for  industrial, 
commercial,  or  residential  use.  The 
Federal  regulations  do  not  contain  a 
woody-plant  stocking  standard  for  this 
land  use.  However,  we  find  that  Texas' 
woody-plant  stocking  guidelines  are 
consistent  with  the  minimum  stocking 
and  planting  arrangement  requirements 
of  the  Federal  regulations  at  30  CFR 
8l6.116(b)(3)(i)  and  817.116(b)(3)(i)  for 
areas  to  be  developed  for  fish  and 
wildlife  habitat,  recreation,  shelter  belts, 
or  forest  products. 

h.  Section  V.H  contains  guidelines  on 
ground  cover  standards  and  woody- 
plant  stocking  rates  for  recreation  land 
uses.  This  land  use  involves  public  or 
private  leisure-time  use,  including 
developed  recreation  facilities  such  as 
parks,  camps,  and  amusement  areas.  It 
may  also  include  less  intensive  uses 
sudi  as  hiking,  canoeing,  and  other 
undeveloped  recreational  uses.  Ground 
cover  must  be  sufficient  to  control 
erosion.  Woody-plant  stocking  is 
measured  by  comparing  the  reclaimed 
area  to  a  technical  standard.  The 
stocking  rates  for  woody  plant  species 
will  be  permit-specific  and  site-specific. 
Stocking  rates  will  be  developed  by  the 
applicant  through  consultation  with  the 
Texas  Parks  and  Wildlife  Department  in 
accordance  with  guidelines  included  in 
attachment  2  of  Texas'  revegetation 
success  guideline  document.  Success 
standards  will  be  subject  to  review  and 
comment  during  the  permit  review  and 


will  be  approved  by  the  Texas  Parks  and 
Wildlife  Department.  The  permittee 
must  compare  the  mean  stem  count  of 
the  reclaimed  area  to  90  percent  of  the 
appropriate  stem  count  standard.  The 
permittee  must  evaluate  woody-plant 
stem  count  measurements  in 
conjimction  with  information  on  the- 
species  composition  of  the  stands. 

We  find  that  Texas'  guidelines  for 
recreation  land  use  are  consistent  with 
and  no  less  effective  than  the  Federal 
regulation  requirements  at  30  CFR 
816.116(b)(3)  and  817.116(b)(3).  The 
Federal  regulations  require  that 
minimum  stocking  and  planting 
arrangements  be  specified  by  the 
regulatory  authority  on  the  basis  of  local 
and  regional  conditions  and  after 
consultation  with  and  approval  by  the 
State  agency  responsible  for  the 
administration  of  wildlife  programs. 
Consultation  and  approval  may  occur 
on  either  a  programwide  or  a  permit- 
specific  basis.  As  noted  above,  Texas  is"" 
requiring  consultation  and  approval  on 
a  permit-specific  basis. 

6.  Section  VI.  Literature  Cited.  This 
section  provides  a  listing  of  the 
literature  used  in  developing  the 
guideline  document.  We  find  that  this 
section  is  not  inconsistent  with  the 
Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1). 

7.  Appendices  and  Attachments. 
Texas  included  the  following 
appendices  and  attachments  in  its 
revegetation  success  guideline 
document. 

a.  Appendix  A  contains  the  statistical 
information,  including  equations  and 
tables,  tojie  used  in  the  determination 
of  revegetation  success  for  ground  cover, 
productivity,  and  woody-plant  stocking. 
We  conducted  a  technical  review  of  the 
statistical  operations  contained  in 
appendix  A,  and  we  found  that  they 
meet  the  requirements  of  the  Federal 
regulations  at  30  CFR  816.116(a)(1)  and 
817.116(a)(1)  that  statistically  valid  * 
sampling  techniques  for  measuring 
success  be  selected  by  the  regulatory 
authority  and  included  in  an  approved 
regulatory  program. 

D.  Appendix  B  provides  a  table 
summarizing  the  revegetation  success 
standards  for  all  land  uses.  The  table  in 
Appendix  B  includes  the  revegetation 
parameters,  performance  standards,  and 
conditions  for  bond  release  relating  to 
each  land  use.  We  find  that  the  addition 
of  this  summary  is  not  inconsistent  with 
the  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1). 

c.  Appendix  C  contains  examples  of 
revegetation  success  determinations  for 
ground  cover  and  productivity 
involving  herbaceous  biomass  and 
woody  plant  stem  counts.  The  addition 
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of  examples  Mdll  aid  the  permittees  in 
making  revegetation  success 
determinations  when  using  the 
statistical  sampling  techniques  in  Texas' 
revegetation  success  guideline 
document  Therefore,  we  find  that 
appendix  C  is  not  inconsistent  with  the 
Federal  regulation  requirements  at  30 
CFR  816.116(a)(1)  and  817.116(a)(1). 

d.  Attachment  1  is  a  docimient 
entitled  "The  Development  of  the 
Forage  Production  Standards  for  Post 
Mine  Soils"  by  the  United  States 
Department  of  Agriculture — ^Natural 
Resources  Conservation  Service.  It 
contains  an  example  of  the  methodology 
used  by  the  USDA-NRCS  to  develop 
site-specific  productivity  standards  for 
mining  companies  in  Texas  to  use  in 
demonstrating  grazingland  and 
pastureland  productivity  success  on 
reclaimed  areas.  We  find  that  the 
addition  of  attachment  1  is  not 
inconsistent  with  the  Federal  regulation 
requirements  at  30  CFR  816.116(a)(1) 
and  30  CFR  817.116(a)(1). 

e.  Attachment  2  is  a  document 
entitled  "Texas  Parks  and  Wildlife 
Department  Recommendations  for  the 
Development  of  Success  Standards  for 
Woody-Plant  Stocking  Rates."  Permit 
applicants  m\ist  develop  woody-plant 
stocking  rates  for  various  land  uses 
through  consultation  with  the  Texas 
Parks  and  Wildlife  Department  in 
accordance  with  the  guidelines 
included  in  this  attadmient.  We  find 
that  the  addition  of  attachment  2  is  not 
inconsistent  with  the  Federal  regulation 
requirements  at  30  CFR  816.116(a)(1) 
and  30  CFR  817.116(a)(1). 

f.  Attachment  3  is  a  document  entitled 
"Texas  Forest  Service 
Recommendations  for  Reforestation  of 
Pine  and  Hardwoods  in  Texas."  Permit 
applicants  must  develop  woody-plant 
stocking  rates  for  forestry  land  uses 
through  consultation  with  the  Texas 
Forest  Service  in  accordance  with  the 
guidelines  included  in  this  attachment. 
We  find  that  the  addition  of  attachment 
3  is  not  inconsistent  with  the  Federal 
regulation  requirements  at  30  CFR 
816.116(a)(1)  and  30  CFR  817.116(aKl). 

B.  Normal  Husbandry  Practices  for 
Surface-Mined  Lands  in  Texas 

Texas  submitted  a  guideline 
document  that  describes  the  husbandry 
practices  that  may  be  used  by  the 
permittee  during  the  period  of 
responsibility  for  revegetation  success 
and  bond  liability  without  restarting  the 
extended  responsibility  period.  The 
Texas  Coal  Mining  Regulations  at  16 
TAC  12.395(c)(4)  allow  the  Commission 
to  approve  selective  husbandry 
practices  provided  it  obtains  prior 
approval  from  OSM  that  the  practices 


are  normal  husbandry  practices.  The 
Federal  regulations  at  30  CFR 
816.116(c)(4)  and  817.116(c)(4)  allow 
each  regiUatory  authority  to  approve 
selective  husbandry  practices  as  normal 
husbandry  practices,  excluding 
augmented  seeding,  fertilization,  or 
irrigation,  provided  it  obtains  prior 
approval  for  the  practices  from  OSM  in 
accordance  with  30  CFR  732.17.  These 
normal  husbandry  practices  may  be 
implemented  without  extending  the 
period  of  responsibility  for  revegetation 
success  and  bond  liability  if  such 
practices  can  be  expected  to  continue  as 
part  of  the  postmining  land  use  or  if 
discontinuance  of  the  practices  after  the 
liability  period  expires  will  not  reduce 
the  probability  of  permanent 
revegetation  success.  Approved 
pracUuus  must  ut)  uurmal  husbandry 
practices  within  the  region  for  unmined 
lands  having  land  uses  similar  to  the 
approved  postmining  land  use  of  the 
disturbed  area,  including  such  practices 
as  disease,  pest,  and  vermin  control.  It 
also  includes  any  pruning,  reseeding, 
and  transplanting  needed  because  of 
these  practices.  Texas  developed  a 
normal  husbandry  practices  guideline 
document  to  implement  these 
requirements. 

As  discussed  in  the  findings  below, 
we  find  that  the  normal  husbandry 
practices  contained  in  the  guideline 
doomient  satisfy  the  requirements  of  30 
CFR  816.116(c)(4)  and  817.116(c)(4). 

1.  Section  I.  Introduction.  The 
introductory  section  provides  the  scope, 
purpose,  and  applicabibty  of  the  normal 
husbandry  practices  guideline 
document.  The  guideline  document 
includes  the  normal  husbandry 
practices  that  permittees  must  use  for 
disease  and  pest  control,  application  of 
fertilizers,  application  and 
incorporation  of  other  soil  amendments, 
and  any  other  necessary  soil  vegetation 
management  activities  on  surface-mined 
lands  in  Texas  during  the  extended 
responsibility  period.  Husbandry 
practices  not  included  in  this  document 
may  be  considered  augmentative  in 
nature  and,  if  performed  on  land  that  is 
currently  in  the  extended  responsibility 
period,  may  restart  that  period.  The 
decision  whether  a  particular  activity 
can  be  classified  as  a  normal  husbandry 
practice  will  depend  both  on  the 
regulatory  requirements  of  the  Texas 
Coal  Mining  Regulations  and  the 
postmining  land  use. 

We  find  that  this  introductory  section 
is  not  inconsistent  with  the  Federal 
regiilations  at  30  CFR  816.116(c)(4)  and 
817.116(c)(4).  and  we  are  approving  it. 

2.  Section  n.  Regulatory 
Requirements. 


a.  lliis  section  references  the 
regulatory  requirements  for  meeting 
revegetation  success  under  the  Texas 
Surface  Coal  Mining  and  Reclamation 
Act  at  sections  134.041,  .og2(a)(19)  and 
(20),  and  .104.  It  also  references  the 
implementing  performance  standards 
for  revegetation  success  in  the  Texas 
Coal  Mining  Regulations  at  16  TAC 
12.390  through  12.395.  and  12.399. 
Texas  discusses  the  applicability  of 
section  of  16  TAC  12.395(c)(4),  which 
recognizes  that  the  Commission  may 
determine  that  certain  management 
practices  will  not  extend  the 
responsibility  period  for  revegetation 
success  and  bond  liability. 

We  previously  approved  the 
regulations  referenced  and  described  in 
this  section,  and  we  agree  that  they  are 
applicable  tu  die  proposed  normal 
husbandry  practices  guideline 
document.  Therefore,  we  find  that  the 
reference  to  and  discussion  of  these 
regulations  in  this  section  of  the 
doamient  is  not  inconsistent  with  the 
Federal  regulation  requirements  at  30 
CFR  816.116(c)(4)  and  817.116(c)(4). 

b.  Texas  noted  that  the  Conunission 
intends  that  the  terms  "husbandry"  and 
"augment"  both  have  their  ordinary 
meanings  as  follows: 

Husbandry — the  control  or  judicious  use  of 
resources:  conservation:  the  cultivation  or 
production  of  plants  and  animals: 
agriculture;  the  scientific  control  and 
management  of  a  branch  of  farming  and 
especially  of  domestic  animals. 

Augment — to  make  (something  well  or 
adequately  developed)  greater,  more 
niunerous,  larger,  or  intense. 

We  find  that  Texas'  definitions  for  the 
terms  "husbandry"  and  "augment"  are 
not  inconsistent  with  the  Federal 
regiUation  requirements  at  30  CFR 
816.116(c)(4)  and  817.116(c)(4). 

3.  Section  HI.  Conventions  for  Normal 
Husbandry  Practices.  Texas  lists  the 
following  three  conventions  regarding 
normal  husbandry  practices  for  surface- 
mined  lands  in  Texas: 

(1.)  Normal  husbandry  practices  are  region- 
specific  and  include  activities  performed  by 
landowners  managing  lands  not  disturbed  by 
mining  activities.  For  example,  limestone 
application  and  incorporation  is  not 
practiced  anywhere  in  the  South  Texas 
Plains  vegetational  area;  therefore,  liming 
would  not  be  a  normal  husbandry  practice 
for  mines  situated  in  this  region.  Practices 
required  to  address  problems  that  arise  from 
mining-related  activities  are  not  considered 
normal  husbandry  practices. 

(2.)  Norma]  husbandry  practices  are  those 
activities  that  can  expected  to  continue  as 
part  of  the  postmining  land  use. 

(3.)  Discontinuance  of  the  husbandry 
practices  will  not  reduce  the  probability  of 
revegetation  success.  For  example,  the 
discontinuance  of  maintenance  fertilization 
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on  gfazingland  would  not  result  in  loss  of 
vegetative  cover  (it  might  lead  to  an 
alteration  of  the  species  composition, 
however). 

W*  find  that  Texas'  conventions  for 
norv|al  husbandry  practices  at  Section 
in  a^  consistent  with  the  requirements 
of  the  Federal  regulations  at  30  CFR 
816jll6(c)(4)  and  817.117(c)(4). 

4J  i^ection  IV.  Normal  Husbandry 
Praf^ices,  as  Influenced  by  Land  Uses. 
In  Section  IV,  Texas  proposes  normal 
hus^jjandry  practices  for  six  vegetative 
coniaiunity  postmining  land  uses 
defined  in  the  Texas  program: 
graitibgland;  pastureland;  cropland; 
foreisRry;  fish  and  wildlife  habitat;  and 
undeveloped  land.  The  normal 
hus^tandiy  practices  listed  for 
gra^jkigland,  pastiu^land,  cropland, 
forcis^',  and  fish  and  wildlife  habitat 
are  divided  into  three  general  categories: 
(1)  general  management  of  soil  and 
vegetation;  (2)  addition  of  plant 
nutrients  and  other  soil  amendments; 
and  (3)  pest  management.  Docimients 
defijiiing  the  normal  husbandry  practices 
for  ^^ch  category  are  referenced.  Texas 
subiiitted  copies  of  these  dociunents  to 
support  its  proposed  practices  for 
disease  and  pest  control;  application  of 
fertihzers;  appHcation  and 
incorporation  of  other  soil  amendments; 
and  Other  necessary  soil  vegetation 
management  activities  on  surface-mined 
lands.  Because  the  definition  of 
undaveloped  land  excludes  any  type  of 
mai^agement  inputs  during  the  extended 
responsibility  period,  Texas  is  only 
alloiwing  limited  erosion  repair  for  this 
land  j  use. 

}np  determined  that  the  documents 
subtnitted  by  Texas  and  referenced  in 
Section  rv  represent  normal  husbandry 
prances  in  Texas,  and  we  find  that 
Section  IV  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816l.p6(c)(4)  and  817.116(c)(4). 

5i  Section  V.  Repair  of  Damaged 
Redf^imed  Areas  and  Removal  of 
Striktures.  In  Section  V,  Texas  provides 
gui^lines  for  erosion  repair,  other 
dai^Bge  repair,  reseeding  areas, 
oveiieeding,  and  restocking  of  woody 
species.  Texas  also  included  a  provision 
for  regrading  and  revegetation  of  areas 
whete  temporary  structiues  have  been 
removed.  By  letter  dated  May  4, 1999, 
thei^SDA-NRCS  State  Conservationist 
in  'i'exas  concurred  with  Texas' 
proposed  guidelines  for  repair  of 
damaged  areas  and  removal  of 
stni(ttines  in  Section  V. 

aj  Because  reclaimed  sites  may 
experience  some  type  of  damage  to 
established  vegetation  at  some  point 
during  the  period  of  extended 
resjj^  >n8ibility,  Texas  may  consider 
rep )  I  of  erosion  or  other  types  of 


damage  as  a  normal  husbandry  practice, 
provided  that  the  damage  is  not  caused 
by  a  lack  of  planning,  design,  or 
implementation  of  the  mining  and 
reclamation  plan.  Examples  of  such 
damage  includes  small  slips,  channel 
erosion,  and  uinauthorized  access.  The 
total  acreage  of  repaired  areas  cannot 
exceed  three  contiguous  acres  or  ten 
percent  of  the  total  land  of  the  extended 
responsibiUty  area.  In  cases  of  erosion, 
repairs  may  be  considered 
nonaugmentative  if  rill  and  grdly 
damage  was  caused  by  precipitation 
exceeding  a  lO-year/24-hour  event  or 
damage  occurred  before  the  first  two 
years  of  a  5-year  extended  responsibility 
period  or  foin  years  of  a  10-year 
extended  responsibility  period.  After 
the  first  two  or  four  years,  whichever  is 
applicable,  total  acreage  for  erosion 
repair  cannot  exceed  one  contiguous 
acre  or  two  percent  of  the  total  land  of 
that  extended  responsibility  area.  Texas 
will  require  that  areas  imdergoing 
damage  repair  be  fully  revegetated  with 
permanent,  permit-approved  species  for 
at  least  one  year  before  final  bond 
release  and  meet  all  vegetation  cover 
and  productivity  success  standards. 
Dociiments  defining  the  normal 
husbandry  practices  relating  to  general 
management,  addition  of  plant  nutrients 
and  other  soil  amendments,  and  pest 
management  for  erosion  repair  areas  are 
referenced  in  this  section.  Texas 
submitted  copies  of  these  doctiments 
and  the  USDA-NRCS  concurrence 
letter,  discussed  above,  to  support  its 
proposed  normal  husbandry  practice 
guidelines  for  repair  of  erosion  or  other 
types  of  damage. 

We  determined  that  the  documents 
submitted  by  Texas  and  referenced  in 
Section  V  represent  normal  husbandry 
practices  in  Texas  for  repair  of  erosion 
or  other  types  of  damage.  We  believe 
that  by  limiting  the  size  of  areas  that 
may  he  repaired  without  restarting  the 
extended  responsibility  period  and  by 
demonstrating  that  such  practices  are 
supported  as  normal  husbandry 
practices,  Texas  has  ensured  that  the 
probability  of  revegetation  success  will 
not  be  reduced.  Therefore,  we  find  that 
Texas'  proposed  guidelines  for  repair  of 
erosion  or  other  types  of  damage  are 
consistent  with  and  no  less  effective 
than  the  Federal  regulation 
requirements  at  30  CFR  816.116(c)(4) 
and  817.116(c)(4). 

b.  Texas  will  determine  whether  or 
not  regrading  and  revegetation  of  areas 
where  temporary  structures  such  as 
sediment  ponds,-  roads,  and  small 
diversions  have  been  removed  are 
nonaugmentative  on  a  case-by-case 
basis.  Areas  that  may  pose  significant 
potential  for  reclamation  problems  will 


require  a  separate  extended 
responsibihty  period.  Texas  will  require 
that  areas  undergoing  removal  of 
structures  be  fully  revegetated  with 
permanent,  permit-approved  species  for 
at  least  one  year  before  final  bond 
release  and  meet  all  vegetation  cover 
and  productivity  success  standards. 

Texas'  provision  that  areas  will  be 
fully  revegetated  for  at  least  one  year 
before  final  bond  release  and  meet  all 
vegetation  cover  and  productivity 
success  standards  will  ensure  that  the 
vegetation  of  these  areas  will  be  subject 
to  Texas'  counterparts  to  the  Federal 
regulations  at  30  CFR  816.116  and 
817.116  relating  to  the  attainment  of 
revegetation  success.  It  will  also 
discourage  the  removal  of  ponds,  roads, 
or  diversions  toward  the  end  of  the 
liability'  period  for  the  surrounding  area 
because  these  areas  would  not  qualify 
for  final  bond  release  until  vegetative 
cover  is  fully  estabhshed  and  meets 
Texas'  revegetation  standards.  Texas' 
reference  to  temporary  roads  in  its 
poUcy  is  interpreted  by  OSM  to  mean 
those  roads  necessary  for  maintenance 
of  sediment  ponds,  diversions,  and 
reclamation  areas.  Ancillary  roads  used 
for  maintenance  do  not  include  haul 
roads  or  other  primary  roads  which 
should  have  been  removed  upon 
completion  of  mining.  It  is  also  noted 
that  in  its  letter  dated  May  4,  1999,  the 
USDA-NRCS  State  Conservationist 
concurred  with  Texas'  guideline  for 
removal  of  structures. 

Although  Texas'  guideline  is 
primarily  concerned  with  defining 
normal  husbandry  practices,  th»term 
"nonaugmentative"  is  used  with 
reference  to  the  removal  and 
reclamation  of  structures  used  in 
support  of  reclamation.  Texas 
specifically  states  in  its  guideline  that 
the  removal  and  reseeding  of  the 
structures  is  not  a  normal  husbandry 
practice.  We  agree  that  reclamation  of 
these  areas,  while  being 
nonaugmentative,  is  not  a  normal 
husbandry  practice. 

As  outlined  in  the  May  29, 1996, 
Federal  Register  (61 FR  26792),  OSM 
has  adopted  the  policy  published  for 
comment  in  the  September  15, 1993, 
Federal  Register  (58  FR  48333).  Section 
515(b)(20)  of  SMCRA  provides  that  the 
revegetation  responsibility  period  shall 
commence  "after  the  last  year  of 
augmented  seeding,  fertilizing, 
irrigation,  or  other  work"  needed  to 
assure  revegetation  success.  In  the 
absence  of  any  indication  of 
Congressional  intent  in^e  legislative 
history,  OSM  interprets  this 
reqiiirement  as  applying  to  the 
increment  or  permit  area  as  a  whole,  not 
individually  to  those  lands  within  the 
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permit  area  upon  which  revegetation  is 
delayed  solely  because  of  their  use  in 
support  of  the  reclamation  effort  on  the 
planted  area.  As  implied  in  the 
preamble  discussion  of  30  CFR 
816.46(b)(5),  which  prohibits  the 
removal  of  ponds  or  other  siltation 
structures  imtil  two  years  after  the  last 
augmented  seeding,  planting  of  the  sites 
from  which  such  structures  are  removed 
need  not  itself  be  considered  an 
augmented  seeding  necessitating  an 
extended  or  separate  liability  period  (48 
FR  44038-44039,  September  26, 1983). 

The  purpose  of  the  revegetation 
responsibility  period  is  to  ensure  that 
the  mined  area  has  been  reclaimed  to  a 
condition  capable  of  supporting  the 
desired  permanent  vegetation. 
Achievement  of  this  purpose  Mrill  not  be 
adversely  affected  by  this  interpretation 
of  section  515(b)(20)  of  SMCRA  because 
the  lands  involved  are  relatively  small 
in  size  and  either  widely  dispersed  or 
narrowly  linear  in  distribution  and  the 
delay  in  establishing  revegetation  on 
these  sites  is  due  not  to  reclamation 
deficiencies  or  the  facilitation  of 
mining,  but  rather  to  the  regulatory 
requirement  that  ponds  and  diversions 
be  retained  and  maintained  to  control 
runoff  from  the  planted  area  until  the 
revegetation  is  sufficiently  established 
to  render  such  structures  uimecessary 
for  the  protection  of  water  quali^. 

In  addition,  the  areas  affected  ukely 
would  be  no  larger  than  those  which 
could  be  reseeded  (without  restarting 
the  revegetation  period)  in  the  course  of 
performing  normal  husbandry  practices, 
as  that  term  is  defined  in  30  C^ 
816.116(c)(4)  and  explained  in  the 
preamble  to  that  rule  (53  FR  34636, 
34641;  September  7, 1988;  52  FR  28012, 
28016;  July  27, 1987).  Areas  this  Small 
would  have  a  negligible  impact  on  any 
evaluation  of  the  permit  area  as  a  whole. 
Most  importantly,  this  interpretation  is 
unlikely  to  adversely  affect  the 
regulatory  authority's  ability  to  make  a 
statistically  valid  determination  as  to 
whether  a  diverse,  effective  permanent 
vegetative  cover  has  been  successfully 
established  in  accordance  with  the 
appropriate  revegetation  success 
standards.  From  a  practical  standpoint, 
it  is  usually  difficult  to  identify 
precisely  where  such  areas  are  located 
in  the  field  once  revegetation  is 
established  in  accordance  with  the 
approved  reclamation  plan. 

Based  on  the  above  discussion,  we 
find  that  Texas'  guideline  for  regrading 
and  revegetation  of  areas  where 
temporary  structures  have  been 
removed  is  consistent  with  and  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.46(b)(5)  and  (6),  817.46(b)(5) 
and  (6),  816.150(f)(6),  817.150(f)(6),  and 


sections  515(b)(19)  and  (20)  of  SMCRA, 
as  clarified  by  OSM  in  the  September 
15, 1993,  Federal  Register  (58  FR 
48333). 

d.  Overseeding  of  winter  cover  crops 
and/or  summer  annuals,  into  existing 
vegetation,  is  considered  a  normal 
husbandry  practice.  Texas  will  require 
reseeding  activities  to  be  included  in  the 
mining  company's  reclamation  plan. 
Texas  referenced  documents  defining 
the  normal  husbandry  practices  relating 
to  general  management,  addition  of 
plant  nutrients  and  other  soil 
amendments,  and  pest  management  for 
reseeded  areas.  Texas  submitted  copies 
of  these  documents  to  support  reseeding 
areas.  We  determined  that  the 
documents  submitted  by  Texas  and 
referenced  in  Section  V  represent 
normal  husbandrj'  practices  in  Texas  for 
overseeding  of  winter  cover  crops  and/ 
or  simuner  annuals,  into  existing 
vegetation.  Therefore,  we  find  that 
Texas'  proposed  guidelines  for 
overseeding  are  consistent  with  and  no 
less  effective  than  the  Federal  regulation 
requirements  at  30  CFR  816.116(c)(4) 
and  817.116(c)(4). 

d.  Restocking  of  woody  species  is 
allowed,  as  long  as  the  time  and 
quantity  of  restocking  is  in  compliance 
with  Texas'  regulations  at  16  TAC 
12.395(b)(3)(B).  These  regulations 
require  that  trees  and  shrubs  counted  in 
determining  the  success  of  stocking  be 
in  place  for  not  less  than  two  growing 
seasons.  At  the  time  of  bond  release,  at 
least  80  percent  of  the  trees  and  shrubs 
used  to  determine  the  success  of 
stocking  must  have  been  in  place  for  60 
percent  of  the  applicable  minimum 
period  of  responsibility.  Texas' 
requirements  for  tree  and  shrub  stocking 
are  consistent  with  the  Federal 
requirements  at  30  CFR  816.116(b)(3)(ii) 
and  817.116(b)(3)(ii).  We  agree  that 
restocking  of  woody  species  is  allowed 
imder  both  the  State  and  Federal 
regulations,  as  long  as  the  time  and 
quantity  of  restocldng  is  in  compliance 
with  the  regulation's.  Therefore  we  are 
approving  this  guideline. 

6.  Section  VI.  Non-Normal  and 
Unacceptable  Husbandry  Practices  or 
Augmentation.  In  Section  VI,  Texas  lists 
those  activities  that  are  considered 
unacceptable  husbandry  practices.  The 
activities  include:  reseeding  of  areas 
devoid  of  vegetation  due  to  acid  mine 
soils;  irrigation;  supplemental  watering 
of  herbaceous  vegetation  and 
supplemental  watering  of  large  woody 
stock  later  than  two  years  after  planting; 
all  application  and  incorporation  of 
alkaline  amendments,  except  for  non- 
excessive  application;  and  excessive 
application  of  plant  nutrients.  If  any  of 
the  listed  practices  are  performed,  the 


extended  responsibility  period  for  the 
affected  areas  will  restart.  Texas  does 
not  consider  practices  required  to 
address  problems  that  arise  from 
mining-related  activities  as  normal 
husbandry  practices.  Texas  will  use 
information  from  field  inspection 
reports  and  mine-soil  chemical  analysis 
data  to  evaluate  unacceptable 
husbandry  practices  or  augmentation. 
We  agree  that  the  activities  listed  in  this 
section  are  not  normal  husbandry 
practices  and  that  they  should  not  be 
allowed  without  extending  the  period  of 
responsibility  for  revegetation  success 
and  bond  liability.  Therefore,  we  find 
that  Section  VI  is  not  inconsistent  with 
the  Federal  regulations  for  normal 
husbandry  practices  at  30  CFR 
816.116(c)(4)  and  817.116(c)(4). 

7.  Section  VII.  Literature  Cited.  This 
section  provides  a  listing  of  the 
literature  used  in  developing  the 
guideline  document.  We  find  that  this 
section  is  not  inconsistent  with  the 
Federal  regulations  at  30  CFR 
816.116(c)(4)  and  817.116(c)(r). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

On  June  1, 1999,  we  asked  for  public 
comments  on  the  amendment  (64  FR 
19249).  By  letter  dated  June  9, 1999,  the 
Texas  Utilities  Company  System  (TXU) 
Business  Services  provided  comments 
on  behalf  of  TXU  Mining  Company 
(TX-649.05).  The  TXU  Business 
Services  commented  that  TXU  supports 
the  proposed  amendment,  and  the 
proposed  procedures  and  standards 
provide  adequate  guidelines  for 
determining  revegetation  success  for  the 
release  of  reclamation  performance 
bonds.  The  TXU  Business  Services  also 
stated  that  the  amendment  provides  a 
clear  description  of  the  normal 
husbandry  practices  that  may  be  used 
by  permittees  during  the  period  of 
extended  responsibility  for  revegetation 
success  and  bond  liability.  As  shown  in 
the  findings  above,  we  agree  with  the 
comments  provided  by  the  TXU 
Business  Services. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  comments  on  the  amendment 
bom  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the  Texas 
program  (Administrative  Record  No. 
TX-649.03).  By  letter  dated  June  3, 1999 
(Administrative  Record  No.  TX-469.04), 
the  USDA-NRCS  State  Conservationist 
in  Temple,  Texas,  asked  us  to  note  that 
the  amendment  contained  two  letters 
from  his  office  concurring  on  specific 
sections  of  the  dociunents.  He  stated 
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that  the  USDA-NRCS  was  an  active 
parjticipant  in  the  development  of  the 
do^ikments,  and  he  noted  that  the 
USDA-NRCS  has  worked  with  both  the 
Texas  Railroad  Commission  and 
indnjtddual  mining  companies  in  the 
Sta\k  on  reconstruction  and  reclamation 
of  qurface  mined  land.  As  indicated  by 
the|(jSDA-NRCS,  the  amendment 
contains  letters  dated  April  13, 1999, 
andMay  4, 1999,  in  which  the  USDA- 
NRi[|S  concurs  with  Section  V.B.4  of 
Te^^'  revegetation  success  guideline 
doii^unent  and  Section  V  of  Texas' 
noi|i)ial  husbandry  practices  guideline 
doQnment,  respectively.  As  discussed  in 
Finding  A.5.b.{2),  the  USDA-NRCS 
coiliurred  with  Texas'  guidelines  for 
evalluation  of  productivity  for  restored 
prime  farmland  soils,  and  as  discussed 
in  Findings  B.5.  and  B.5.b,  the  USDA- 
NRGS  concurred  with  Texas'  gwdelines 
for|]|epair  of  damaged  reclaimed  areas 
andlremoval  of  structures. 

9^  letter  dated  Jime  18, 1999,  the  U.S. 
Ar^y  Corps  of  Engineers  (Corps) 
coi^imented  on  Texas'  amendment  , 
(A(ilninistrative  Record  No.  TX-649.08). 
Th^l  Corps  recommended  that  the 
pr(ji>osed  amendment  specify  all 
meiasures  in  the  International  System  of 
Unjits  (SI),  in  lieu  of  the  inch-pound  (IP) 
system.  The  Federal  regulations  at  30 
CFR  816.116  and  817.116  do  not  require 
Staftps  to  use  the  International  System  of 
Untits  in  their  guidelines  for  determining 
revldgetation  success  or  normal 
hu^pandry  practices.  Also,  the  standards 
and  specifications  for  revegetation 
developed  by  the  USDA-NRCS,  the 
Texas  Agricultural  Extension  Services, 
magbr  universities,  and  other  recognized 
sotuces  use  the  inch-pound  system. 
However,  "We  will  give  a  copy  of  the 
comments  to  Texas  for  its  consideration 


n  developing  future  amendments. 
Enytronmental  Protection  Agency  CEPA] 


ider  30  CFR  732.17(h)(ll)(ii),  we 
quired  to  get  a  written  agreement 
froti,  the  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
wa|t]»r  quality  standards  promulgated 
imder  the  authority  of  the  Clean  Water 
Acti(33  U.S.C.  1251  et  seq.)  or  the  Clean 
AijJAct  (42  U.S.C.  7401  et  seq.).  None 
of  i^e  provisions  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
ThErefore,  we  did  not  ask  the  EPA  to 
agMe  on  the  amendment. 

liider  30  CFR  732.1 7(h)(ll)(i),  we 
reqi^ested  comments  on  the  amendment 
froit  the  EPA  (Administrative  Record 
Na:TX-649.01).  The  EPA  did  not 
respond  to  ova  request. 


State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  tlfat 
may  have  an  effect  on  historic 
properties.  On  May  21, 1999,  we 
requested  comments  on  Texas' 
amendment  (Administrative  Record  No. 
TX-649.02),  but  neither  responded  to 
o\u  request 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  as  sent  to  us  by 
Texas  on  May  13, 1999,  and  as  revised 
on  June  30, 1999. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  943,  which  codify  decisions 
concerning  the  Texas  program.  We  are 
making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encoinage  Texas  to  bring  its  program 
into  conformity  with  the  Federal 
standards.  SMCRA  requires  consistency 
of  State  and  Federal  standards. 

VI.  PnM:edural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  from  review 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 


on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subiect  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
pubUshed  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
imder  the  Unfunded  Mandates  Reform 
-Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  943 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  July  28.  1999. 

Charles  E.  Sandberg, 

Acting  Regional  Director.  Mid-Continent 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  943  is  amended 
as  set  forth  below: 

PART94»-TEXAS 

1.  The  authority  citation  for  Part  943 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  943.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

S  943.1 5    Approval  of  Texas  regulatory 
program  amendments. 
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UfUTA  (Angola)  SMcUom 


ExaeuUva  Oidara  130M  and  13098 

AQENCV:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasiiry. 
ACTION:  Final  rule;  amendments. 


r:  The  Office  of  Foreign  Assets 
Control  of  the  U.S.  Department  of  the 
Treasury  is  amending  the  UNIT  A 
(Angola)  Sanctions  Regulations  to 
implement  Executive  Order  13069  of 
December  12, 1997,  and  Executive 
Order  13098  of  August  18. 1998. 
prohibiting  certain  transactions  with 
respect  to  the  National  Union  for  the 
Total  Independence  of  Angola 
("UNTTA")  and  to  make  other  technical 
and  conforming  changes. 

EFFKT1VE  date:  AUGUST  12,  IMt. 
RM  FURTHER  iVORMATION  CONTACT:  John 
T.  Roth.  Chief.  Policy  Planning  and 
Program  Management,  tel.:  202/622- 
2500.  or  William  B.  Hoffinan.  Chief 
Counsel,  tel.:  202/622-2410.  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury.  Washington,  DC  20220. 
SUPPLEMENTARY  MRMMATION: 
Ekctronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC."  or  caU 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat*  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fBdbbs.acces8.gpo.gov.  The  document  is 
also  accessible  for  downloading  in 
ASCn  format  without  charge  from 
Treasury's  Electronic  Library  ("TEL")  in 
the  "Research  Mall"  of  the  FedWorld 
biilletin  board.  By  modem,  dial  703/ 


321-8020.  and  select  self-expanding  file 
"TllFR0O.EXE"  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  =  fedworld.gov 
(192.239.93.3):  World  Wide  Web  (Home 
Page)  =  http://www.fedworld.gov;  FTP 
=  f^.fadworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office's  Internet  Home  Pt^e: 
http://www.treas.gov/ofoc,  or  in  fox 
form  through  the  Office's  24-hour  fox- 
on-demand  service:  call  202/622-0077 
using  a  fox  machine,  fiax  modem,  or 
(within  the  United  States)  a  touch-tone 
telephone. 

Background 

On  September  26. 1993.  in  view  of 
United  Nations  Security  Council 
Resolution  No.  864  of  September  15. 
1993,  President  Clinton  issued  E.O. 
12865.  58  FR  51005,  3  CFR.  1993 
Comp.,  p.636,  declaring  a  national 
emergency  with  respect  to  UNTTA's 
actions  in  AngoU  and  placing  sanctions 
on  UNTTA.  Executive  Order  12865 
prohibits  the  sale  or  supply  by  United 
States  persons,  or  from  the  United  States 
or  using  U.S.-registered  vessels  or 
aircraft,  of  arms,  arms-related  materiel 
of  all  types,  petroleum,  and  petroleum 
products,  regardless  of  their  origin,  to 
the  territory  of  Angola,  other  than 
through  designated  points  of  entry,  or  to 
UNTTA.  Executive  Order  12865  also 
prohibits  any  activity  by  U.S.  persons  or 
in  the  United  States  that  promotes  or  is 
calculated  to  promote  such  prohibited 
sale  or  supply.  On  December  10,  1993, 
the  Office  of  Foreign  Assets  Control  of 
the  Department  of  the  Treasury 
("OFAC")  implemented  Executive 
Order  12865  by  promulgating  the 
UNTTA  (Angola)  Sanctions  Regulations, 
31  CFR  Part  590  (the  "Regulations"). 

On  December  12, 1997,  President 
Clinton  issued  Executive  Order  13069, 
62  FR  65989,  3  CFR,  1997  Comp.,  p.232, 
pUcing  additional  sanctions  on  UNTTA, 
taking  into  account  the  provisions  of 
United  Nations  Seciuity  Council 
Resolutions  1127  of  August  28, 1997, 
and  1130  of  September  29, 1997. 
Effective  12:01  a.m.  EST  on  December 
15, 1997,  Executive  Order  13069  closes 
all  UNTTA  offices  in  the  United  States 
and  prohibits  various  aircraft-related 


transactions.  Specifically,  section  2(a)  of 
Executive  Order  13069  prohibits  the 
sale,  supply,  or  making  available  in  any 
form  by  United  States  persons,  or  from 
the  United  States  or  using  U.S.- 
registered  vessels  or  aircraft,  of  aircraft 
or  aircraft  components,  regardless  of 
their  origin,  to  the  territory  of  Angola, 
other  than  through  designated  points  of 
entry,  or  to  UNTTA.  Section  2(b) 
prohibits  the  insurance,  engineering,  or 
servicing  of  UNTTA  aircraft  by  United 
States  persons  or  from  the  United  States. 
Section  2(c)  prohibits  the  granting  of 
takeoff,  landing,  or  overffight 
permission  to  any  aircraft  on  ffights  or 
continuations  of  flights  to  or  from  the 
territory  of  Angola  other  than  to  or  from 
desijpated  places  in  Angola.  Section 
2(d)  prohibits  the  provision  of 
engineering  and  maintenance  servicing, 
the  certification  of  airworthiness,  the 
payment  of  new  insurance  claims 
against  existing  insurance  contracts,  and 
the  provision,  renewal,  or  malting 
available  of  direct  instuance  by  a  United 
States  person  or  from  the  United  States 
with  respect  to  any  aircraft  registered  in 
Angola,  except  designated  aircraft,  and 
with  respect  to  any  aircraft  that  have 
entered  the  territory  of  Angola  other 
than  through  designated  points  of  entryT 

On  August  18, 1998,  President 
Clinton  issued  Executive  Order  13098, 
63  FR  44771.  3  CFR,  1998  Comp..  p.206. 
placing  further  sanctions  on  UNTTA. 
taking  into  account  the  provisions  of 
United  Nations  Seciuity  Council 
Resolutions  1173  of  June  \2, 1998.  and 
1176  of  June  24. 1998.  These  additional 
sanctions  went  into  effect  at  12:01  a.m. 
EDT  on  August  19, 1998.  Section  1  of 
Executive  Order  13098  blocks  all 
property  and  interests  in  property  of 
UNTTA,  designated  senior  UNTTA 
officials,  and  designated  adult  members 
of  their  immediate  families  if  the 
property  or  property  interests  are  in  the 
United  States,  hereafter  come  within  the 
United  States,  or  are  or  hereafter  come 
within  the  possession  or  control  of 
United  States  persons.  Section  2 
prohibits  the  importation  into  the 
United  States  of  all  diamonds  exported 
from  Angola  that  are  not  controlled 
through  the  Certificate  of  Origin  regime 
of  the  Angolan  Government  of  Unity 
and  National  Reconciliation  (the 
"GURN").  Section  2  also  prohibits  the 
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salt  or  supply  by  United  States  persons, 
or  feom  the  United  States  or  using  U.S.- 
regl^tered  vessels  or  aircraft,  of 
eqiupment  used  in  mining  and  of 
motprized  vehicles,  watercraft,  or  spare 
paitt$  for  motorized  vehicles  or 
wa^rcraft.  regardless  of  their  origin,  to 
thel  territory  of  Angola  other  than 
thrUigh  designated  points  of  entry. 
Fiii^ly,  section  2  prohibits  the  sale  or 
supply  by  U.S.  persons,  or  from  the 
Umted  States  or  using  U.S.-registered 
vessels  or  aircraft,  of  mining  services  or 
gronind  or  waterbome  transportation 
services,  regardless  of  their  origin,  to 
pei^ons  in  designated  areas  of  Angola  to 
which  the  GURN's  State  administration 
has  not  been  extended. 

^cordingly,  to  implement  Executive 
Ordjers  13069  and  13098,  and  to  make 
technical  and  conforming  changes, 
OPAC  is  amending  the  Regulations. 
Since  the  amendments  are  extensive, 
pan  590  is  beinp  reissued  in  its  entirety. 

Pfew  prohibitions  are  added  to  the 
Reflations  to  reflect  the  new  sanctions 
imbosed  in  Executive  Orders  13069  and 
13p^8,  and  certain  existing  prohibitions 
an|  reniunbered.  The  text  of  existing 
§  5|90.202  has  been  replaced  by  new 
lailguage  implementing  section  1  of 
ExMnitive  Order  13069,  requiring  the 
closure  of  all  UNITA  offices  located  in 
the  United  States.  The  text  of  existing 
§  590.203  has  been  moved  to  new 
§  5|^.211  and  replaced  by  new  language 
implementing  the  aircraft-related 
pn^hibitions  contained  in  section  2  of 
Exfebutive  Order  13069  that  are  within 
th(  Treasury  Department's  jurisdiction. 
Thiis,  §590.203  now  prohibits  the  sale, 
suinly,  or  making  available  in  any  form 
by  Vnited  States  persons,  or  from  the 
Ue  ijted  States  or  using  U.S.-registered 
ve$4els  or  aircraft,  of  aircraft  or  aircraft 
kponents,  regardless  of  origin,  tu  the 
itory  of  Angola,  other  than  through 
kint  of  entry  designated  in  new 
iendix  B  to  part  590,  or  to  UNITA. 
Sec^on  590.203  also  prohibits  the 
in^^ng,  engineering,  or  servicing  by 
United  States  persons  or  from  the 
United  States  of  any  aircraft  owned  or 
cortroUed  by  UNITA.  Finally.  §  590.203 
prohibits  the  provision  or  making 
available  of  engineering  and 
maintenance  servicing,  the  payment  of 
neW  claims  against  insurance  contracts 
in  oxistence  as  of  E)ecember  15. 1997, 
an  3  the  provision,  renewal,  or  making 
avulable  of  direct  insurance  by  United 
Stites  persons  or  from  the  United  States 
aftj^  December  14,  1997,  with  respect  to 
ai]|()raft  registered  in  Angola,  other  than 
aindraft  designated  in  new  appendix  C  to 
pah  590,  or  witb  respect  to  any  aircraft 
thf  have  entered  the  territory  of  Angola 
ot|i  it  than  through  a  point  of  entry 
dek  ignated  in  new  appendix  B  to  part 


590.  (Provisions  in  section  2  of 
Executive  Order  13069  relating  to  the 
granting  of  takeoff,  landing,  and 
overfli^t  permission  to  certain  aircraft 
and  the  certificatim  of  airworthiness  for 
certain  aircraft  are  not  addressed  by  this 
final  rule,  but  instead  are  implemented 
by  the  Department  of  Transportation.) 

Section  590.204  of  the  Regulations, 
implementing  section  2(b)  of  Executive 
Order  13098,  prohibits  the  sale  or 
supply  by  United  States  persons,  or 
from  the  United  States  or  using  U.S.- 
registered  vessels  or  aircraft,  of 
equipment  used  in  mining,  regardless  of 
origin,  to  the  territory  of  Angola  other 
than  through  a  point  of  entry  designated 
in  new  appendix  B  to  part  590.  Section 
590.205  of  the  Regulations, 
implementing  section  2(c)  of  Executive 
Order  13098,  imposes  the  sam£ 
prohibition  with  respect  to  motorized 
vehicles,  watercraft,  and  spare  parts  for 
motorized  vehicles  or  watercraft. 
Section  590.206  of  the  Regulations, 
implementing  section  2(d)  of  Executive 
Order  13098,  prohibits  the  sale  or 
supply  by  United  States  persons,  or 
from  the  United  States  or  using  U.S.- 
registered  vessels  or  aircraft,  of  mining 
services  or  ground  or  waterbome 
transportation  services,  regardless  of 
origin,  to  persons  in  areas  of  Angola  to 
which  the  GURN's  State  administration 
has  not  been  extended,  as  designated  in 
new  appendix  D  to  pari  590. 

Section  590.207  of  the  RegiUations. 
implementing  section  1  of  Executive 
Order  13098,  blocks  all  property  and 
interests  in  property  that  are  in  the 
United  States,  tiiat  hereafter  come 
within  the  United  States,  or  that  are  or 
hereafter  come  within  the  possession  or 
control  of  U.S.  persons,  including  their 
overseas  branches,  of  UNITA  and  those 
senior  UNITA  officials  or  adult 
members  of  their  immediate  families 
designated  by  the  Secretary  of  the 
Treasury  or  the  Secretary's  delegate.  As 
defined  in  §  590.314  of  the  Regulations, 
UNITA  includes  all  persons  owned  or 
controlled  by  or  acting  for  or  on  behalf 
of  UNITA.  Section  590.209  and  590.210 
of  the  Regulations  detail  the  effect  of 
transfers  of  blocked  property  in 
violation  of  the  Regulations  and  the 
required  holding  of  blocked  property  in 
interest-bearing  accounts. 

Section  590.208  of  the  Regulations, 
implementing  section  2(a)  of  Executive 
Order  13098,  prohibits  the  direct  or 
indirect  importation  into  the  United 
States  of  all  diamonds.exported  from 
Angola  after  August  18, 1998,  unless 
those  diamonds  are  controlled  through 
the  Certificate  of  Origin  regime  of  the 
GURN. 

Various  new  definitions  are  added  to 
the  Regulations,  several  existing 


definitions  are  revised,  and  all  of  the 
definitions  are  placed  in  alphabetical 
order  and  reniunbered  accordingly.  Due 
to  the  substantial  increase  in  regulated 
commodities  that  are  not  normally 
controlled  for  export  as  dual-use  items, 
OF  AC  has  decided  to  discontinue  use  of 
the  Commerce  Control  List  as  the 
primary  reference  for  defining  the  broad 
categories  of  commodities  now 
regulated  by  the  Regidations  and  to 
reference  instead  the  relevant  chapters, 
headings,  and  subheadings  of 
Harmonized  Tariff  Schedule  p*  the 
United  States  ("HTS").  Thus  the  term 
"aircraft  or  aircraft  components"  is 
defined  in  §  590.301  of  the  RegulaMons 
by  reference  to  the  relevant  chapter  of 
the  HTS.  Similarly,  the  terms 
"diamonds,"  "equipment  used  in 
mining."  and  "motorized  vehicles, 
watercraft,  or  spare  parts  for  motorized 
vehicles  or  watercraft"  are  defined  in 
§§  590.305,  590.308.  and  590.313 
respectively  by  reference  to  the  relevant 
HTS  subheadings.  For  consistency,  the 
existing  definitions  for  "arms  and 
related  materiel"  and  "petroleum  and 
petrolexmi  products,"  now  located  at 
§§  590.302  and  590.316  respectively, 
have  been  modified  by  replacing  the 
references  to  the  Commerce  Control  List  . 
with  references  to  the  relevant  chapters 
of  the  HTS.  (However,  in  appendix  A  to 
part  590,  which  lists  various  arms  and 
related  materiel,  references  to 
Commerce  Control  List  categories  have 
been  retained  and  updated  as  as 
additional  guide  for  exporters.)  The 
terms  "controlled  through  the 
Certificate  of  Origin  regime  of  the 
Angolan  Government  of  Unity  and 
National  Reconciliation"  and  "mining 
services  or  ground  or  waterbome 
transportation  services"  are  defined  in 
§§  590.304  and  590.312  respectively, 
and  numerous  definitions  are  added  to 
clarify  the  scope  of  the  blocking  ordered 
in  §  590.207  of  the  Regulations.  To 
implement  the  definition  of  "UNITA"  in 
Executive  Orders  13069  and  13098,  the 
definition  of  the  term  *#4ational  Union 
for  the  Total  Independence  of  Angola," 
or  "UNITA,"  located  at  §590.314,  is 
expanded  to  include  "the  Center  for 
Democracy  in  Angola  (CEDA),"  the 
successor  to  the  Ftee  Angola 
Information  Services,  Inc.  Finally,  the 
definition  of  "effective  date"  in 
§  590.306  is  amended  to  include  the 
effective  dates  of  all  new  prohibitions 
contained  in  the  Regidations. 

Subpart  D  of  the  Regulations  is 
amended  to  include  interpretive 
sections  relating  to  blocked  property     - 
and  interests  in  property  and  the  new 
import  and  export  restrictions.  The 
existing  interpretive  sections  concerning 
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transshipments  through  the  United 
States  and  transshipments  through  third 
countries  are  revised  to  include  the 
commodities  and  services  covered  by 
the  new  prohibitions. 

Subpart  E  of  the  Regulations  is 
amended  to  include  several  general 
licenses  and  to  indicate  that  OFAC  will 
consider  granting  specific  licenses  for 
transactions  for  medical  and 
humanitarian  purposes  otherwise 
prohibited  imder  §§  590.203  through 
590.208  of  the  Regulations.  Subpart  F  of 
the  Regulations  is  amended  to  reflect 
the  relocation  of  sections  relating  to 
OFAC  records  and  reports  to  subpart  C 
of  31  CFR  part  501.  Technical  and 
conforming  changes  are  made  to  subpart 
G  of  the  Regulations,  relating  to 
penalties.  Subpart  H  of  the  Regulations 
is  amended  to  reflect  the  relocation  of 
sections  containing  license  application 
procedures  and  procedures  relating  to 
amendments,  modifications,  or 
revocations  of  licenses;  administrative 
decisions;  rulemaking:  and  requests  for 
documents  pursuant  to  the  Freedom  of 
Information  and  Privacy  Acts  (5  U.S.C. 
552  and  SS2a)  to  subpart  D  of  31  CFR 
part  501.  Subpart  I  of  the  Regulations  is 
amended  to  include  a  Paperwork 
Reduction  Act  notice. 

Five  new  appendices  are  added  to  the 
Regulations.  Appendix  B  to  part  590 
contains  the  list  of  points  of  entry  in  the 
territory  of  Angola  designated  for  the 
purposes  of  the  exceptions  to  certain 
prohibitions  in  §§590.201.  590.203, 
590.204,  and  590.205.  The  list  of  these 
points  of  entry  currently  contained  in 
§  590.201(b)  is  removed  and  transferred 
to  new  appendix  B  to  part  590.  This 
amendment  wiH  allow  both  the  existing 
and  new  sections  to  refer  to  the  same 
Ust  of  designated  points  of  entry 
Mdthout  uimeeded  repetition.  Appendix 
C  to  part  590  contains  the  list  of 
designated  aircraft  to  which  certain 
prohibitions  contained  in  §  590.203  do 
not  apply.  Appendix  D  to  part  590  Usts 
those  areas  to  which  the  GURN's  State 
administration  has  not  been  extended 
for  purposes  of  the  prohibition  in 
§  590.206.  Appendices  E  and  F  to  part 
590  are  non-exhaustive  lists  of  the 
items  considered  to  be  equipment  used 
in  mining,  motorized  vehicles, 
watercraft,  and  spare  parts  for  motorized 
vehicles  and  watercraft,  which  are 
subject  to  the  prohibitions  in  §§  590.204 
and  590.205. 

Other  technical  amendments  are  also 
made. 

Since  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions 
of  Executive  Order  12866  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  (the  "APA")  requiring  notice  of 
proposed  rulemaking,  opportunity  for 


public  participation,  and  delay  in 
effective  date  are  inapplicable.  Because 
no  notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601-612)  does 
not  apply. 

Paperwork  Reduction  Act 

As  authorized  in  the  APA,  the 
Regulations  are  being  issued  without 
prior  notice  and  public  comment.  The 
collections  of  information  related  to  the 
Regulations  are  contained  in  31  CFR 
part  501  (the  "Reporting  and  Procedures 
Regulations").  Piursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507),  those  collections  of 
information  have  been  approved  by  the 
Office  of  Management  and  Budget 
("OMB")  under  control  niunber  1505- 
0164.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

List  of  Subjects  in  31  CFR  Part  590 

Administrative  practice  and 
procedure.  Aircraft,  Aircraft  services, 
Angola,  Arms  and  munitions,  Blocking 
of  assets.  Diamonds,  Exports,  Foreign 
trade.  Imports,  Insinance,  Mining 
equipment,  Mining  services,  Motorized 
vehicles.  National  Union  for  the  Total 
Independence  of  Angola,  Penalties, 
Petroleum,  Reporting  and  recordkeeping 
requirements,  Shipping,  Transportation 
services,  UNTTA,  Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  590  is  revised  to 
read  as  follows: 

PART  590— ANGOLA  (UNITA) 
SANCTIONS  REGULATIONS 

Subpart  A— Relation  of  This  Part  to  Other 
Laws  and  Regulations 

Sec. 

590.101  Relation  of  this  part  to  other  laws 
and  regulations. 

Subpart  B — Prohibitions 

590.201  Prohibited  sale  or  supply  of  arms, 
arms  materiel,  petroleum,  or  petroleum 
products. 

590.202  Required  closure  of  UNTTA  offices  in 
the  United  States. 

590.203  Prohibited  aircraft-related 
transactions. 

590.204  Prohibited  sale  or  supply  of 
equipment  used  in  mining. 

590.205  Prohibited  sale  or  supply  of 
motorized  vehicles,  watercraft,  or  spare 
parts  for  motorized  vehicles  or 
watercraft. 

590.206  F^ohibited  sale  or  supply  of  mining 
services  or  ground  or  waterbome 
transportation  services. 

590.207  Prohibited  transactions  involving 
blocked  property. 

590.208  Prohibited  importation  of  diamonds. 


590.209  Effect  of  transfers  violating  the 
provisions  of  this  part. 

590.210  Holding  of  funds  in  interest-bearing 
accounts;  investment  and  reinvestment. 

590.211  Evasions;  attempts;  conspiracies. 

Subpart  C— General  Definitions 

590.301  Aircraft  or  aircraft  components. 

590.302  Arms  and  related  materiel. 

590.303  Blocked  account;  blocked  property. 

590.304  Controlled  through  the  Certificate  of 
Origin  Regime  of  the  Angolan 
Government  of  Unity  and  National 
Reconciliation. 

590.305  Diamonds. 

590.306  Efl^ective  date. 

590.307  Entity. 

590.308  Equipment  used  in  mining. 

590.309  General  license. 

590.310  biterest. 

590.311  License. 

590.312  Mining  services  or  ground  or 
waterbome  transportation  services. 

590.313  Motorized  vehicles,  watercraft,  or 
spare  parts  for  motorized  vehicles  or 
watercraft. 

590.314  National  Union  for  the  Total 
Independence  of  Angola:  UNTTA. 

590.315  Person. 

590.316  Petroleum  and  petroleum  products. 

590.317  Property:  property  interest. 

590.318  Specific  license. 

590.319  Transfer. 

590.320  United  States. 

590.321  United  States  person;  U.S.  person. 

590.322  U.S.  financial  institution. 

Subpart  D— Intsrprstations 

590.401  Reference  to  amended  sections. 

590.402  Effect  of  amendment. 

590.403  Termination  and  acquisition  of  an 
interest  in  blocked  property. 

590.404  Setoffs  prohibited. 

590.405  Transactions  incidental  to  a  licensed 
transaction. 

590.406  Offshore  transactions. 

590.407  Transshipments  through  the  United 
States  prohibited. 

590.408  Exports  to  third  countries: 
transshipments. 

590.409  Payments  fttim  blocked  accounts  to 
U.S.  exporters  and  for  other  obligations 
prohibited. 

590.410  Provision  of  services. 

590.411  Importation  of  diamonds  mined 
outside  of  Angola. 

590.412  Importation  into  and  release  ftxtm  a 
bonded  warehouse  or  foreign  trade  zone. 

SubfMrt  E— Licsnsss,  Authorizations,  and 
Statements  of  Licensing  Policy 

590.501  General  and  specific  licensing 
procedures. 

590.502  Effect  of  license. 

590.503  Exclusion  from  licenses. 

590.504  Exemptions  for  medical  and 
humanitarian  purposes. 

590.505  Payments  and  transfers  to  blocked 
accounts  in  U.S.  financial  institutions. 

590.506  Entries  in  certain  accounts  for 
normal  service  charges  authorized. 

590.507  Provision  of  certain  legal  services 
authorized. 

590.508  Investment  and  reinvestment  of 
certain  funds. 
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SuUliart  F— Reports  ' 

590.901  Records  and  reports. 

Subpart  G— Penattias 

590  701  Penalties. 

590  702  Prepenalty  notice. 

590  703  Response  to  prepenalty  notice; 
iformal  settlement. 

lf04  Penalty  imposition  or  withdrawal. 
^05  Administrative  collection;  referral  to 
Jnited  States  Department  of  Justice. 

irtH — Procaduraa 

101  Procedures. 

102  Delegation  by  the  Secretary  of  the 
Treasury. 

SubMil  I— Paperwork  Reduction  Act 

590  901  Paperwork  Reduction  Act  notice. 

Ap0#ndix  A  to  Part  590— Arms  and  Related 

HHMnei 

B  to  Part  590— Designated  Pointe 
til  Mtry  in  the  Territory  of  Angola 

lix  C  to  Part  590— Designated 
of  Angolan  Registry  [Reserved] 

ApiMndix  D  to  Part  590— Designated  Areas 
Of  Angola  to  Whidi  State  Administration 
Ha«  ^  Been  Extended 

Ap|»#ndlx  E  to  Part  590— Equipment  Used  in 
Mdlhg  (Harmonized  Tariff  Scftedule 
SuMieadinga) 

ApiUndix  F  to  Part  590-MolortzMl 
Venides,  Walsrcraft,  or  Spare  Parts  for 
Motorized  Vefiicles  or  Watercraft 
(HiMnonized  Tariff  Schedule  Subheadings) 

Ifithority:  3  U.S.C.  301;  22  U.S.C.  287c;  31 
:.  321(b);  50  U.S.C.  1601-1651. 1701- 
;  Pub.  L.  101-410. 104  Stat.  890  (28 

2461  note);  E.0. 12865.  58  FR  51005. 
{.  1993  Comp..  p.636;  E.0. 13069.  62  FR 
i9,  3  CFR,  1997  Comp.,  p.232;  E.O. 
13098,  63  FR  44771,  3  CFR,  1998  Comp., 
p.2t' 


T 


Su|:|>art  A— Relation  of  This  Part  to 
OHiar  Laws  andRegulations 

k.101    Relation  of  this  part  to  other 

I  and  regulations, 
(a)  This  part  is  separate  from,  and 
inq^pendent  of,  the  other  parts  of  this 
ch^titer,  with  the  exception  of  part  501 
of  this  chapter,  the  provisions  of  which 
apply  to  tUs  part.  Actions  taken 
punuant  to  part  501  of  this  chapter  with 
resbect  to  the  prohibitions  contained  in 
thi^ipart  are  considered  actions  taken 
puiiuant  to  this  part  Differing  foreign 
poiiicy  and  national  security  contexts 
maitf  result  in  differing  interpretations  of 
similar  language  among  the  parts  of  this 
chapter.  No  license  or  authorization 
coi^tained  in  or  issued  pursuant  to  those 
otl^er  parts  authorizes  any  transaction 
prohibited  by  this  part.  No  license  or 
authorization  contained  in  or  issued 
pu^uant  to  any  other  provision  of  law 
or  ifgulation  authorizes  any  transaction 
pr(  i.  libited  by  this  part. 


(b)  No  license  contained  in  or  issued 
pursuant  to  this  part  relieves  the 
involved  parties  from  complying  with 
any  other  applicable  laws  or  regulations. 

Subpart  B — Prohibitions 

§590.201    Prohibited  sale  or  supply  of 
arms,  arms  materiel,  petroleum,  or 
petroleum  products. 

Except  as  otherwise  authorized,  the 
sale  or  supply  by  United  States  persons, 
or-from  the  United  States  or  using  U.S.- 
registered  vessels  or  aircraft,  or  any 
activity  by  United  States  persons  or  in 
the  United  States  that  promotes  or  is 
calculated  to  promote  the  sale  or 
supply,  of  arms  and  related  materiel  of 
all  types  (as  defined  in  §  590.302}  or 
petroleiun  and  petroleum  products  (as 
defined  in  §  590.316),  regardless  of 
origin,  is  prohibited  if  such  sale  or 
supply  is  to: 

(a)  UNTTA;  or 

(b)  The  territory  of  Angola  other  than 
through  a  point  of  entry  designated  in 
appendix  B  to  this  part. 

Note  to  §590.201:  The  exportation  of 
arms-related  items  to  Angola  may  require 
separate  authorization  from  the  Bureau  of 
Export  Administration.  U.S.  Department  of 
Commerce,  under  the  Export  Administration 
Regulations,  15  CFR  subchapter  C. 

§590.202    Required  closure  of  UNITA 
offices  in  the  United  States. 

Except  as  otherwise  authorized,  all 
UNTTA  offices  operating  in  the  United 
States  shall  immediately  and  completely 
close. 

§590.203    Prohibited  aircraft-related 
transactions. 

Except  as  otherwise  authorized,  the 
following  are  prohibited: 

(a)  The  sale,  supply,  or  making 
available  in  any  form  by  United  States 
persons,  or  from  the  United  States  or 
using  U.S.-registered  vessels  or  aircraft, 
of  any  aircraft  or  aircraft  components  (as 
defined  in  §  590.301),  regardless  of 
origin,  to: 

(1)  UNTTA;  or 

(2)  The  territory  of  Angola  other  than 
through  a  point  of  entry  designated  in 
appendix  B  to  this  part; 

Note  to  paragraph  (a):  The  exportation  of 
aircraft-related  items  to  Angola  may  require 
separate  authorization  from  the  Bureau  of 
Export  Administration,  U.S.  Department  of 
Commerce,  imder  the  Export  Administration 
Regulations.  15  CFR  subchapter  C. 

(b)  The  insurance,  engineering,  or 
servicing  by  United  States  persons  or 
from  the  United  States  of  any  aircraft 
owned  or  controlled  by  UNTTA; 

(c)  The  provision  or  making  available 
of  engineering  and  maintenance 
servicing,  the  payment  of  new  claims 
against  existing  insurance  contracts,  or 
the  provision,  renewal,  or  making 


available  of  direct  insurance  by  United 
States  persons  or  from  the  United  States 
with  respect  to  any  aircraft  that: 

(1)  Is  registered  in  Angola  other  than 
aircraft  designated  in  appendix  C  to  this 
part;  or 

(2)  Has  entered  the  territory  of  Angola 
other  than  through  a  point  of  entry 
designated  in  appendix  B  to  this  part. 

Note  to  §  S90.203:  Additional  prohibitions 
exist  on  (1)  the  granting  of  takeoff,  landing, 
and  overflight  permission  for  aircraft  that  are 
en  route  to  or  from  a  ptoint  in  the  territory 
of  Angola  other  than  a  point  of  entry 
designated  in  appendix  B  to  this  part,  and  (2) 
the  certification  of  airworthiness  with  respect 
to  any  aircraft  registered  in  Angola,  other 
than  aircraft  designated  in  appendix  C  to  this 
part,  or  with  respect  to'any  aircraft  that  has 
entered  Angola  other  than  through  a  point  of 
entry  designated  in  appendix  B  to  this  part. 
These  prchibiticns  are  not  iiiduddd  in  thii> 
part  because  they  fall  within  the  jurisdiction 
of  the  U.S.  Department  of  Transportation  and 
the  Federal  Aviation  Administration.  Persons 
involved  in  these  transactions  are  directed  to 
review  the  rules  of  the  Department  of 
Transportation  and  the  Federal  Aviation 
Administration  or  to  contact  those  agencies 
for  assistance. 

§590.204    Prohibited  sale  or  supply  of 
equipment  used  In  mining. 

Except  as  otherwise  authorized,  the 
sale  or  supply  by  United  States  persons, 
or  irom  the  United  States  or  using  U.S.- 
registered  vessels  or  aircraft,  of 
equipment  used  in  mining  (as  defined 
in  §  590.308),  regardless  of  origin,  to  the 
territory  of  Angola  other  than  through  a 
point  of  entry  designated  in  appendix  B 
to  this  part  is  prohibited. 

Note  to  §  515.204:  The  export  to  Angola  of 
equipment  used  in  mining  is  also  subject  to 
the  Export  Administration  Regulations,  15 
CFR  subchapter  C,  and  may  require  separate 
authorization  from  the  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce. 

§  590.205  Prohibited  sale  or  supply  of 
motorized  vehicles,  watercraft,  or  spare 
parts  for  motorized  vehicles  or  watercraft 

Except  as  otherwise  authorized,  the 
sale  or  supply  by  United  States  persons, 
or  from  the  United  States  or  using  U.S.- 
registered  vessels  or  aircraft,  of 
motorized  vehicles,  watercraft,  or  spare 
parts  for  motorized  vehicles  or 
watercraft  (as  defined  in  §  590.313), 
regardless  of  origin,  to  the  territory  of 
Angola  other  than  through  a  point  of 
entry  designated  in  appendix  B  to  this 
part  is  prohibited. 

Note  to  §  515.204:  The  export  to  Angola  of 
motorized  vehicles,  watercraft.  or  spare  parts 
for  motorized  vehicles  or  watercraft  is  also 
subject  to  the  Export  Administration 
Regulations,  15  CFR  subchapter  C,  and  may 
require  separate  authorization  from  the 
Bureau  of  Export  Administration,  U.S: 
Department  of  Commerce. 
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M80.206    ProMMtod  sal*  or  supply  of 
iMiiInQ  ssnnoss  or  gitMjncI  or  wslsi  borne 
ifSHspoilellon  ssrvicos. 

Except  as  otherwise  authorized,  the 
sale  or  supply  by  United  States  persons, 
or  firom  the  United  States  or  using  U.S.- 
registered  vessels  or  aircraft,  of  mining 
services  or  ground  or  waterbome 
transportation  services  (as  defined  in 
§  590.312),  regardless  of  origin,  to 
persons  in  areas  of  Angola  to  which 
State  administration  has  not  been 
extended,  as  designated  in  appendix  D 
to  this  part,  is  prohibited. 

1590207    ProMbltodtrMisactions 


a  party  to  the  transaction  believes  the 
funds  have  been  blocked  due  to 
mistaken  identity,  that  party  may  seek 
to  have  such  funds  imblocked  ptu-suant 
to  the  administrative  procediu^s  set 
forth  in  §  501.806  of  this  chapter. 

1590.206    ProhlbitMl  importation  of 


(a)  Except  as  otherwise  authorized,  no 
property  or  interests  in  property  that  are 
in  the  United  States,  that  hereafter  come 
within  the  United  States,  or  that  are  or 
hereafter  come  within  the  possession  or 
control  of  United  States  persons, 
including  their  overseas  branches,  of 
UNTTA  or  of  those  senior  officials  of 
UNTTA  or  adult  members  of  their 
immediate  Eamilies  who  are  designated 
by  the  Secretary  of  the  Treasury  or  the 
Secretary's  delegate  may  be  transferred, 
paid,  exported,  withdrawn,  or  otherwise 
dealt  in. 

Note  to  pangraph  (a)  of  §  590.207:  Please 
refer  to  the  appendices  at  the  end  of  this 
chapter  V  for  listings  of  senior  officials  of 
UNTTA  and  adult  members  of  their 
immediate  fEunilies  designated  pursuant  to 
this  section.  Section  501.807  of  this  chapter 
V  sets  forth  the  procedures  to  be  followed  by 
persons  seeking  administrative 
reconsideration  of  their  designation  or  who 
wish  to  assert  that  the  circumstances 
resulting  in  designation  no  longer  apply. 

(b)  Unless  otherwise  authorized  by 
this  part  or  by  a  specific  license 
expressly  referring  to  this  section,  any 
dealing  in  any  security  (or  evidence 
thereof)  held  within  the  possession  or 
control  of  a  U.S.  person  and  either 
registered  or  inscribed  in  the  name  of  or 
known  to  be  held  for  the  benefit  of  any 
person  whose  property  is  blocked 
pursuant  to  this  section  is  prohibited. 
This  prohibition  includes  but  is  not 
limited  to  the  transfer  (including  the 
transfer  on  the  books  of  any  issuer  or 
agent  thereof),  disposition, 
transportation,  importation,  exportation, 
or  withdrawal  of  any  such  security  or 
the  endorsement  or  guaranty  of 
signatures  on  any  such  security.  This 
prohibition  applies  irrespective  of  the 
fact  that  at  any  time  (either  prior  to,  on, 
or  subsequent  to  the  effective  date)  the 
registered  or  inscribed  owner  of  any 
such  security  may  have  or  appears  to 
have  assigned,  transferred,  or  otherwise 
disposed  of  the  security. 

(c)  When  a  transaction  results  in  the 
blocking  of  funds  at  a  financial 
institution  pursuant  to  this  section  and 


Except  as  otherwise  authorized,  the 
direct  or  indirect  importation  into  the 
United  States  on  or  after  12:01  a.m.  EDT 
on  August.  19, 1998,  of  all  diamonds  (as 
defined  in  §  590.305)  exported  from 
Angola  that  are  not  controlled  through 
the  Certificate  of  Origin  regime  of  the 
Angolan  Government  of  Unity  and 
National  Reconciliation  (as  defined  in 
§  590.304)  is  prohibited. 

{590.209    Eftsct  of  transfers  violating  the 
provisions  of  tills  part 

(a)  Any  transfer  after  the  effective  date 
that  is  in  violation  of  any  provision  of 
this  part  or  of  any  regulation,  order, 
directive,  ruling,  instruction,  or  license 
issued  piusuant  to  this  part,  and  that 
involves  any  property  or  interest  in 
property  blocked  pursuant  to 

§  590.207(a)  is  niill  and  void  and  shall 
not  be  the  basis  for  the  assertion  or 
recognition  of  any  interest  in  or  right, 
remedy,  power,  or  privilege  with  respect 
to  such  property  or  property  interest. 

(b)  No  transfer  before  the  effective 
date  shall  be  the  basis  for  the  assertion 
or  recognition  of  any  right,  remedy, 
power,  or  privilege  with  respect  to,  or 
any  interest  in,  any  property  or  interest 
in  property  blocked  pursuant  to 

§  590.207(a),  unless  the  person  with 
whom  such  property  is  held  or 
maintained,  prior  to  that  date,  had 
written  notice  of  the  transfer  or  by  any 
written  evidence  had  recognized  such 
transfer. 

(c)  Unless  otherwise  provided,  an 
appropriate  license  or  other 
authorization  issued  by  or  piusuant  to 
the  direction  or  authorization  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  before,  during,  or  after  a  transfisr 
shall  validate  such  transfer  or  make  it 
enforceable  to  the  same  extent  that  it 
would  be  valid  or  enforceable  but  for 
the  provisions  of  the  International 
Emergency  Economic  Powers  Act,  the 
United  Nations  Participation  Act,  this 
part,  and  any  regulation,  order, 
directive,  ruling,  instruction,  or  license 
issued  pursuant  to  this  part. 

(d)  Property  transfers  that  otherwise 
would  be  null  and  void  or 
imenforceable  by  virtue  of  the 
provisions  of  this  section  shall  not  be 
deemed  to  be  null  and  void  or 
unenforceable  as  to  any  person  with 
whom  such  property  was  held  or 
maintained  (and  as  to  such  person  only) 


in  cases  in  which  such  person  is  able  to 
establish  to  the  satisfaction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  each  of  the  following: 

(1)  Such  transfer  did  not  represent  a 
willful  violation  of  the  provisions  of  this 
part  by  the  person  with  whom  such 
property  was  held  or  maintained; 

(2)  The  person  with  whom  such 
property  was  held  or  maintained  did  not 
have  reasonable  cause  to  know  or 
suspect,  in  view  of  all  the  facts  and 
circiunstances  known  or  available  to 
such  person,  that  such  transfer  required 
a  license  issued  piusuant  to  this  part 
and  was  not  so  licensed,  or  if  a  license 
did  purport  to  cover  the  transfer,  that 
such  license  had  been  obtained  by 
misrepresentation  of  a  third  party  or 
withholding  of  material  facts  or  was 
otherwise  fraudulently  obtained:  and 

(3)  The  person  with  whom  such 
property  was  held  or  maintained  filed 
with  the  Office  of  Foreign  Assets 
Control  a  report  setting  forth  in  full  the 
circumstances  relating  to  such  transfer 
promptly  upon  discovery  that: 

(i)  Sudi  transfer  was  in  violation  of 
the  provisions  of  this  part  or  any 
regulation,  ruling,  instruction,  direction, 
or  license  issued  pursuant  to  this  part; 

(ii)  Such  transfer  was  not  licensed  or 
authorized  by  the  Director  of  the  Office 
of  Foreign  Assets  Control;  or 

(iii)  Iia  license  did  purport  to  cover 
the  transfer,  such  license  had  been 
obtained  by  misrepresentation  of  a  third 
party  or  withholding  of  material  facts  or 
was  otherwise  frtiudulently  obtained. 

Note  to  paragraph  (d)  of  §  590.209:  The 
filing  of  a  report  in  accordance  with  the 
provisions  of  paragraph  (d)(3)  of  this  section 
shall  not  be  deemed  evidence  that  the  terms 
of  paragraphs  (d)(1)  and  (d)(2)  of  this  section 
have  been  satisfied. 

(e)  Unless  licensed  piusuant  to  this 
part,  any  attachment,  judgment,  decree, 
lien,  execution,  garnishment,  or  other 
judicial  process  is  null  and  void  with 
respect  to  any  property  in  which  on  or 
since  the  effective  date  of  §  590.207 
there  existed  an  interest  of  a  person 
whose  property  is  blocked  pursuant  to 
§  590.207(a). 

{590.210    Holding  of  funds  in  intm«st- 
bsering  sccounts;  Invsstmsnt  and 
rslnvMliiisiiL 

(a)  Except  as  provided  in  paragraph 
(c)  or  (d)  of  this  section,  or  as  otherwise 
directed  by  the  Office  of  Foreign  Assets 
Control,  any  U.S.  person  holding  funds, 
such  as  currency,  bank  deposits,  or 
liquidated  financial  obligations,  subject 
to  §  590.207(a)  shall  hold  or  place  such 
funds  in  a  blocked  interest-bearing 
account  located  in  the  United  States. 

(b)(1)  For  purposes  of  this  section,  the 
term  blocked  interest-bearing  account 
means  a  blocked  account: 
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(U  In  a  federally-insured  U.S.  bank, 
thrift  institution,  or  credit  imion, 
provided  the  hinds  are  earning  interest 
at  neites  that  are  commercially 
reasonable;  or 

(ii)  With  a  broker  or  dealer  registered 
witjl)  the  Securities  and  Exchange 
Commission  under  the  Securities 
Ex(  inange  Act  of  1934,  provided  the 
fuojds  are  invested  in  a  money  market 
fund  or  in  U.S.  Treasury  bills. 

(^  For  purposes  of  this  section,  a  rate 
is  dommercially  reasonable  if  it  is  the 
rate  [currently  offered  to  other  depositors 
on  deposits  or  instruments  of 
comparable  size  and  maturity. 

(39  Fimds  held  or  placed  in  a  blocked 
accjount  pursuant  to  this  paragraph  (b) 
majyi  not  be  invested  in  instnmients  the 
maHirity  of  which  exceeds  180  days.  If 
int^«st  is  credited  to  a  separate  blocked 
acqount  or  sub-account,  the  name  of  the 
acqpunt  party  on  each  account  must  be 
thej  feame. 

(ql  Blocked  funds  held  in  instruments 
thel  tnatmity  of  which  exceeds  180  days 
at  tjhe  time  the  funds  become  subject  to 
).207(a)  may  continue  to  be  held 
maturity  in  the  original 
lent,  provided  any  interest, 
ings,  or  other  proceeds  derived 
afrom  are  paid  into  a  blocked 
3St-bearing  account  in  accordance 
lyx  paragraph  (b)  or  (d)  of  this  section, 
(fj)  Blocked  funds  held  in  accounts  or 
ins{t|iiments  outside  the  United  States  at 
thej  Ume  the  funds  become  subject  to 
§  5p6.207(a)  may  continue  to  be  held  in 
thej  ^ame  type  of  accoimts  or 

lents,  provided  the  funds  earn 
3st  at  rates  that  are  commercially 
}nable. 

I  This  section  does  not  create  an 
affli^ative  obligation  for  the  holder  of 
blocked  tangible  property,  such  as 
chattels  or  real  estate,  or  of  other 
blcioked  property,  such  8is  debt  or  equity 
ities,  to  sell  or  liquidate  such 
herty  at  the  time  the  property 
^mes  subject  to  §590. 207(a). 
ever,  the  Office  of  Foreign  Assets 
ol  may  issue  licenses  permitting  or 
dinacting  such  sales  in  appropriate 

Fimds  subject  to  this  section  may 
held,  invested,  or  reinvested  in 
er  that  provides  immediate 

dal  or  economic  benefit  or  access 
to  Persons  whose  property  is  blocked 
piwtuant  to  §  590.207(a),  nor  may  their 
holder  cooperate  in  or  facilitate  the 
pledging  or  other  attempted  use  as 
collateral  of  blocked  funds  or  other 
assets. 

}  5M>.21 1    Evasions;  attsmpts; 
coaipiraciss. 

AJny  transaction  by  any  United  States 
pet^on  or  within  the  United  States  on  or 


after  the  effective  date  that  evades  or 
avoids,  has  the  purpose  of  evading  or 
avoiding,  or  attempts  to  violate  any  of 
the  prohdbitions  set  forth  in  this  part  is 
prohibited.  Any  conspiracy  formed  for 
the  purpose  of  engaging  in  a  transaction 
prohibited  by  this  part  is  prohibited. 

Subpart  C — General  Definitions 

§  590.301    Aircraft  or  aircraft  componsnts. 

The  term  aircraft  or  aircraft 
components  means  all  aircraft, 
spacecraft,  and  parts  thereof  described 
in  chapter  88  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  and  any 
other  items  that  the  supplier  knows  or 
has  reason  to  know  are  intended  to  be 
used  as  a  part  or  spare  part  of  an  aircraft 
or  spacecraft. 

§  590.302    Arms  and  related  materiel. 

The  term  arms  and  related  materiel 
means  all  items  listed  in  appendix  A  to 
this  part;  all  it^ms  described  in  chapter 
93  of  the  Harmonized  Tariff  Schedule  of 
the  United  States;  any  other  items 
designed  as  or  for  use  with  a  weapon; 
all  items  controlled  under  the 
International  Traffic  in  Arms 
Regulations,  22  CFR  parts  120  through 
130;  and  any  other  items  controlled  for 
export  as  arms  or  related  materiel  by 
any  office  or  agency  of  the  United 
States. 

S  590.303    Bloclced  account;  bloclced 
property. 

The  terms  blocked  account  and 
blocked  property  mean  any  accoimt  or 
property  subject  to  the  prohibition  in 
§  590.207,  held  in  the  name  of  a  person 
whose  property  is  blocked  pursuant  to 
§  590.207(a)  or  in  which  such  person 
has  an  interest,  and  with  respect  to 
which  payments,  transfers,  exportations, 
withdrawals,  or  other  dealings  may  not 
be  made  or  effected  except  pursuant  to 
a  Ucense  fi-om  the  Office  of  Foreign 
Assets  Control  authorizing  such  action. 

§590.304    Controlled  througt)  t»ie 
Certificate  of  Origin  regime  of  the  Angolan 
Government  of  Unity  and  National 
Reconciliation. 

The  term  controlled  through  the 
Certificate  of  Origin  regime  of  the 
Angolan  Government  of  Unity  and 
National  Reconciliation  means 
accompanied  by  any  documentation 
that  demonstrates  to  the  satisfaction  of 
the  United  States  Customs  Service  (or 
analogous  officials  of  a  United  States 
territory  or  possession  with  its  own 
customs  administration)  that  the 
diamonds  were  legally  exported  bom 
Angola  with  the  approval  of  the 
Angolan  Government  of  Unity  and 
Naldonal  Reconciliation. 


1590.305  Diamonds. 

The  term  diamonds  means  all 
diamonds  described  in  heading  7102  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States;  all  diamond  dust 
described  in  subheading  7105-10  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States:  all  diamond  jewelry 
described  in  subheadings  7116.20.05- 
.15  of  the  Harmonized  Tariff  Schedule 
of  the  United  States;  and  any  items 
described  elsewhere  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
containing  diamonds  or  diamond  dust. 

1590.306  Effective  date. 

The  term  effective  date  reffers  to  each 
of  the  effective  dates  of  the  applicable 
prohibitions  and  directives  of  this  part 
as  follows: 

(a)  With  respect  to  §  590.201  and  any 
prohibitions  under  §  590.211  related  to 
§  590.201,  4:35  p.m.  EDT  on  September 
26;  1993. 

(b)  With  respect  to  §§  590.202  and 
590.203  and  any  prohibitions  under 
§590.211  related  to  §§590.202  or 
590.203, 12:01  a.m.  EST  on  December 
15,  1997. 

"^  (c)  With  respect  to  §§  590.204, 
590.205,  590.206,  590.207,  590.208. 
590.209,  and  590.210  and  any 
prohibitions  under  §  590.211  related  to 
§§590.204,  590.205,  590.206.  590.207, 
590.208.  590.209,  or  590.210, 12:01  a.m. 
EDT  on  August,  19, 1998,  or  in  the  case 
of  senior  officials  of  UNTTA  or  adult 
members  of  their  immediate  families 
who  are  designated  after  that  date,  the 
earlier  of  the  date  on  which  a  person 
receives  actual  or  constructive  notice  of 
such  designation. 

1590.307  Entity. 

The  term  entity  means  a  partnership, 
association,  trust,  joint  venture, 
corporation,  or  other  organization. 

§590.308    Equipment  used  in  mining. 

The  term  equipment  used  in  mining 
means  all  items  described  in  any  of  the 
Harmonized  Tariff  Schedule 
subheadings  listed  in  appendix  E  to  this 
part  and  any  other  equipment  that  the 
supplier  knows  or  has  reason  to  know 
is  intended  for  use  in  the  activities  of 
prospecting  or  mining. 

§590.309    General  license. 

The  term  general  license  means  any 
license  the  terms  of  which  are  set  forth 
in  this  part. 

§590.310    Interest. 

Except  as  otherwise  provided  in  this 
part,  the  term  interest  when  used  with 
respect  to  property  (e.g.,  an  interest  in 
property)  means  an  interest  of  any 
nature  whatsoever,  direct  or  indirect 
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fSM.311    LicwiM. 

Except  as  otherwise  specified,  the 
term  license  means  any  license  or 
authorization  contained  in  or  issued 
pursuant  to  this  part. 

f  590.312    Mining  scrvic**  or  ground  or 
watMrtwm*  transportation  sarvlcM. 

The  term  mining  services  or  ground  or 
waterbome  transportation  services 
means  any  services  that  are  part  of 
prospecting,  mining,  or  carrying  persons 
or  cargo  by  land  or  water. 

S  590.31 3    Motorizad  vahiclM,  watfcraift. 
or  spar*  parts  for  motorizad  vshidas  or 


The  term  motorized  vehicles, 
watercraft,  or  spare  parts  for  motorized 
vehicles  or  watercraft  means  all  items 
described  in  any  of  the  Harmonized 
Tariff  Schedule  subheadings  listed  in 
Appendix  F  to  this  part  and  any  other 
items  that  the  supplier  knows  or  has 
reason  to  know  are  intended  for  use  as 
motorized  vehicles,  watercraft,  or  spare 
parts  for  motorized  vehicles  or 
watercraft. 

§590.314    ItatkMial  Union  for  the  Total 
indapandsnca  of  Angola;  UNITA. 

The  term  National  Union  for  the  Total 
Independence  of  Angola,  or  UNITA, 
includes: 

(a)  Any  entity,  political  subdivision, 
agency,  or  instrumentality  of  UNITA. 
including  without  limitation: 

(1)  The  Uniao  Nacional  para  a 
Independencia  Total  de  Angola 
(UNITA),  known  in  English  as  the 
"National  Union  for  the  Total 
Independence  of  Angola"; 

(2)  The  Forcas  Armadas  para  a 
Liberagao  de  Angola  (FALA),  known  in 
English  as  the  "Armed  Forces  for  the 
Liberation  of  Angola"; 

(3)  The  Free  Angola  Information 
Service,  Inc.;  and 

(4)  The  Center  for  Democracy  in 
Angola  (CEDA); 

(b)  Any  person  or  entity  substantially 
owned  or  controlled  by  any  of  the 
foregoing; 

(c)  Any  person  to  the  extent  that  such 
person  is  or  has  been,  or  to  the  extent 
that  there  is  reasonable  cause  to  believe 
that  such  person  is  or  has  been,  since 
the  effective  date,  acting  or  piuporting 
to  act  directly  or  indirectly  for  or  on 
behalf  of  any  of  the  foregoing;  and 

(d)  Any  other  person  determined  by 
the  Director  of  the  Office  of  Foreign 
Assets  Control  to  be  included  within 
paragraphs  (a)  through  (c)  of  this 
section. 

§590.315    Parson. 

The  term  person  means  an  individual 
or  entity. 


§  590.31 6    Petroleum  and  petroleum 
products. 

The  term  petroleum  and  petroleum 
products  means  all  items  described  in 
chapter  27  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  and  any 
sjrnthetic  or  part-s)mthetic  replacement 
therefore. 

§590.317    Property;  property  interest 

The  terms  property  and  property 
interest  include  but  are  not  limited  to 
money,. checks,  drafts,  bullion,  bank 
deposits,  savings  accounts,  debts, 
indebtedness,  obligations,  notes, 
guarantees,  debentures,  stocks,  bonds, 
coupons,  any  other  financial 
instruments,  bankers  acceptances, 
mortgages,  pledges,  liens  or  other  rights 
in  the  nature  of  seciuity,  warehouse 
receipts,  bills  of  lading,  trust  receipts, 
bills  of  sale,  any  other  evidences  of  title, 
ownership,  or  indebtedness,  letters  of 
credit  and  any  documents  relating  to 
any  rights  or  obligations  thereunder, 
powers  of  attorney,  goods,  wares, 
merchandise,  chattels,  stocks  on  hand, 
ships,  goods  on  ships,  real  estate 
mortgages,  deeds  of  trust,  vendors'  sales 
agreements,  land  contracts,  leaseholds, 
ground  rents,  real  estate  and  any  other 
interest  therein,  options,  negotiable 
instruments,  trade  acceptances, 
royalties,  book  accoimts,  accoimts 
payable,  judgments,  patents,  trademarks 
or  copyrights,  insurance  policies,  safe 
deposit  boxes  and  their  contents, 
annuities,  pooling  agreements,  services 
of  any  nature  whatsoever,  contracts  of 
any  nature  whatsoever,  and  any  other 
property,  real,  personal,  or  mixed, 
tangible  or  intangible,  or  interest  or 
interests  therein,  whether  present, 
future,  or  contingent. 

§590.318    Specific  license. 

The  term  specific  license  means  any 
license  not  set  forth  in  this  part  but 
issued  pinsuant  to  this  part. 

§590.319    Transfer. 

The  term  transfer  means  any  actual  or 
purported  act  or  transaction,  whether  or 
not  evidenced  by  writing,  and  whether 
or  not  done  or  performed  within  the 
United  States,  the  purpose,  intent,  or 
effect  of  which  is  to  create,  surrender, 
release,  convey,  transfer,  or  alter, 
directly  or  indirectly,  any  right,  remedy, 
power,  privilege,  or  interest  with  respect 
to  any  property.  Without  limitation 
upon  the  foregoing,  the  term  transfer 
includes  the  making,  execution,  or 
delivery  of  any  assignment,  power, 
conveyance,  check,  declaration,  deed, 
deed  of  trust,  power  of  attorney,  power 
of  appointment,  bill  of  sale,  mortgage, 
receipt,  agreement,  contract,  certificate, 
gift,  sale,  affidavit,  or  statement;  the 


making  of  any  payment;  the  setting  off 
of  any  obligation  or  credit;  the 
appointment  of  any  agent,  trustee,  or 
fiduciary;  the  creation  or  transfer  of  any 
lien;  the  issuance,  docketing,  filing,  or 
levy  of  or  under  any  judgment,  decree, 
attachment,  injimction,  execution,  or 
other  judicial  or  administrative  process 
or  order;  the  service  of  any  garnishment; 
the  acquisition  of  any  interest  of  any 
natvue  whatsoever  by  reason  of  a 
judgment  or  decree  of  any  foreign 
country;  the  fulfillment  of  any 
condition;  the  exercise  of  any  power  of  . 
appointment,  power  of  attorney,  or 
other  power;  or  the  acquisition, 
disposition,  transportation,  importation, 
exportation,  or  withdrawal  of  any 
security. 

§590.320    United  States. 

The  term  United  States  means  the 
United  States,  its  territories  and 
possessions,  and  ail  areas  under  the 
jurisdiction  or  authority  thereof. 

§  590.321    United  States  person;  U.S. 
person. 

The  term  United  States  person  or  U.S. 
person  means  any  United  States  citizen, 
permanent  resident  aUen,  entity 
organized  under  the  laws  of  the  United 
States  (including  foreign  branches),  or 
any  person  in  the  United  States. 

§590.322    U.S.  finencial  instHution. 

The  term  U.S.  financial  institution 
means  any  U.S.  entity  (including  foreign 
branches)  that  is  engaged  in  the 
business  of  accepting  deposits,  making. 
granting,  transferring,  holding,  or 
brokering  loans  or  credits,  or  pinchasing 
or  seUing  foreign  exchange,  securities, 
commodity  futures  or  options,  as 
principal  or  agent.  This  terms  includes 
but  is  not  limited  to  depository 
institutions,  banks,  savings  banks,  trust 
companies,  secwities  brokers  and 
dealers,  commodity  futures  and  options 
brokers  and  dealers,  forward  contract 
and  foreign  exchange  merchants, 
securities  and  commodities  exchanges, 
clearing  corporations,  investment 
companies,  employee  benefit  plans,  and 
U.S.  holding  companies,  U.S.  affiliates, 
or  U.S.  subsidiaries  of  any  of  the 
foregoing.  This  term  includes  those 
branches,  offices,  and  agencies  of 
foreign  financial  institutions  which  are 
located  in  the  United  States,  but  not 
such  institutions'  headquarters, 
branches,  offices,  or  agencies. 

SubpMlI>— Intarpratations 

§  590.401    Reference  to  amended  sections. 

Except  as  otherwise  specified, 
reference  to  any  provision  in  or 
appendix  to  this  part  or  chapter  or  to 
any  regulation,  ruling,  order. 


Federal  Register / Vol.  64,  No.  155 /Thursday,  August  12,  1999 /Rules  and  Regulations 


43931 


instruction,  direction,  or  license  issued 
pixnsuant  to  this  part  refers  to  the  same 
as  khurently  amended. 

S5H0.402    Eftact  of  aiTMiKlinent 

Unless  otherwise  specifically 
prqlvided,  any  amendment, 
modification,  or  revocation  of  any 
prdjiision  in  or  appendix  to  this  part  or 
chB{)ter  or  of  any  order,  regulation, 
rulhig,  instruction,  or  license  issued  by 
or  under  the  direction  of  the  Director  of 
the  Office  of  Foreign  Assets  Control 
does  not  affect  any  act  done  or  omitted, 
or  any  civil  or  criminal  suit  or 
proceeding  commenced  or  pending 
prior  to  such  amendment,  modification, 
orii)evocation.  All  penalties,  forfeitures, 
and  liabilities  under  any  such  order, 
regulation,  ruling,  instruction,  or  hcense 
cot^tinue  and  may  be  enforced  as  if  such 
aniendment,  modification,  or  revocation 
bald  not  been  made. 

S  990.403  Termination  and  acquisition  of 
an  bitarest  in  blocked  property. 

U)  Whenever  a  transaction  Ucensed 
piquant  to  this  part  results  in  the 
transfer  of  property  (including  any 
prtperty  interest)  away  firom  a  person 
whjose  property  is  blocked  pursuant  to 
§  390.207(a),  the  transferred  property 
will  no  longer  be  considered  property  in 
which  that  person  has  or  has  had  an 
interest.  Provided  no  other  person 
wbpse  property  is  blocked  piu^uant  to 
§  $^.2C7(a)  has  any  interest  in  the 
tr^sferred  property  following  the 
tra^fer,  the  transferred  property  will  no 
lobjger  be  considered  property  blocked 
piwsuant  to  §  590.207(a). 

lb)  Unless  otherwise  specificedly 
pinvided  in  a  license  issued  pursuant  to 
thu  part,  if  property  (including  any 
prttperty  interest)  is  transferred  or 
atj^mpted  to  be  transferred  to  a  person 
wnose  property  is  blocked  pursuant  to 
§  590.207(a),  such  property  shall  be 
deemed  to  be  property  in  which  that 
pai^on  has  an  interest,  and  such 
pijqperty  is  therefore  blocked  pursuant 
to:  i  590.207(a). 

fiio.404    Setoffs  prohibited. 

\  setoff  against  blocked  property 
(including  a  blocked  account),  whether 
b)i  B  U.S.  bank  or  other  U.S.  person,  is 
a  prohibited  transfer  under  §  590.207(a) 
if laiffected  after  the  effective  date. 

§  ^90.405    Transactions  incidentai  to  a 
lioatsed  transaction. 

Liny  transaction  ordinarily  incident  to 
a  ^ijcensed  transaction  and  necessary  to 
.  giVie  effect  to  the  Ucensed  transaction  is 
al^b  authorized  by  the  license.  Except  as 
specifically  authorized  by  the  terms  of 
a  license,  prohibited  transactions  by 
pd^ons  whose  property  is  blocked 
piikuant  to  §  590.207(aj  and  debits  to 


accounts  blocked  pursuant  to 
§  590.207(a)  are  not  considered 
incidental  to  a  licensed  transaction  and 
therefore  remain  prohibited. 

§590.406    Offshore  transactions. 

(a)  The  prohibitions  contained  in 

§  590.207  apply  to  transactions  by  any 
U.S.  person  in  a  location  outside  the 
United  States  with  respect  to  property 
in  which  the  U.S.  person  knows,  or  has 
reason  to  know,  that  a  person  whose 
property  is  blocked  piusuant  to 
§  590.207(a)  has  or  has  had  an  interest 
since  the  effective  date  of  §  590.207. 

(b)  Transactions  by  a  U.S.  person 
prohibited  by  §  590.207  include  but  are 
not  limited  to:  , 

(1)  Importation  into  or  exportation 
from  locations  outside  the  United  States 
of  goods,  technology,  or  ser\'ices  in 
which  the  U.S.  person  knows,  or  has 
reason  to  know,  that  a  person  whose 
property  is  blocked  pursuant  to 

§  590.207(a)  has  or  has  had  an  interest 
since  the  effective  date  of  §  590.207. 

(2)  Piuchasing,  selling,  financing, 
swapping,  insuring,  transporting,  lifting, 
storing,  incorporating,  transforming, 
brokering,  or  otherwise  dealing  in, 
within  locations  outside  the  United 
States,  goods,  technology,  or  services  in 
which  the  U.S.  person  knows,  or  has 
reason  to  know,  that  a  person  whose 
property  is  blocked  pursuant  to 

§  590.207(a)  has  or  has  had  an  interest 
since  the  effective  date  of  §  590.207. 

(c)  Examples.  (1)  A  U.S.  person  may 
not,  within  the  United  States  or  abroad, 
purchase,  sell,  finance,  insure, 
transport,  act  as  a  broker  for  the  sale  or 
transport  of,  or  otherwise  deal  in  the 
personal  possessions  of  any  person 
whose  property  is  blocked  piusuant  to 
§  590.207(a). 

(2)  A  U.S.  person  may  not,  within  the 
United  States  or  abroad,  enter  into  any 
contract  for  any  goods  or  services  with 
UNTTA  or  with  any  other  person  whose 
property  is  blocked  pursuant  to 
§  590.207(a). 

S  590.407    Transshipments  through  the 
United  States  prohibited. 

(a)  The  prohibitions  in  §§  590.201, 

590.203.  590.204,  590.205,  and  590.206 
apply  to  the  importation  into  the  United 
States,  for  transshipment  or  transit,  of 
goods  or  services  intended  or  destined 
to  be  sold,  supplied,  or  provided  in 
violation  of  §§  590.201.  590.203. 

590.204,  590.205,  or  590.206. 

Xb)  The  prohibition  in  §  590.208 
appUes  to  the  importation  into  the 
United  States,  for  transshipment  or 
transit,  of  diamonds  intended  or 
destined  for  third  countries  if  the 
diamonds  were  exported  from  Angola 
on  or  after  12:01  a.m.  EDT  on  August  19, 


1998  and  are  not  controlled  through  the 
Certificate  of  Origin  regime  of  the 
Angolan  Government  of  Unity  and 
National  Reconciliation.  In  the  case  of 
diamonds  transported  by  vessel,  the 
prohibition  in  §  590.208  applies  to  the 
unlading  in  the  United  States  and  the 
intent  to  unlade  in  the  United  States  of 
diamonds  intended  or  destined  for  third 
countries  if  the  diamonds  were  exported 
from  Angola  on  or  after  12:01  am.  EDT 
on  August  19,  1998  and  are  not 
controlled  through  the  Certificate  of 
Origin  regime  of  the  Angolan 
Government  of  Unity  and  National 
Reconciliation. 

(c)  Goods  imported  into  or 
transshipped  through  the  United  States 
are  blocked  pursuant  to  §  590.207(a)  if 
those  goods  constitute  property  in 
wliich  a  person  whose  properly  i» 
blocked  piu^uant  to  §  590.207(a)  has  or 
has  had  an  interest  since  the  effective 
date  of  §  590.207. 

§590.408    Exports  to  third  countries; 
transshipments. 

(a)  The  prohibitions  in  §§  590.201  and 
590.203  include  the  exportation  of  arms 
and  related  materiel,  petroleum  and 
petroleum  products,  and  aircraft  or 
aircraft  components  to  third  countries  if 
the  exporter  knows  or  has  reason  to 
know  that  the  goods  are  intended  for 
reexportation  or  transshipment  to  the 
territory  of  Angola,  other  than  through 

a  point  of  entry  designated  in  appendix 
B  to  this  part,  or  to  UNTFA,  including 
passage  through  or  storage  in 
intermediate  destinations. 

(b)  The  prohibitions  in  §§  590.204  and 
590.205  include  the  exportation  of 
equipment  used  in  mining,  motorized 
vehicles,  watercraft,  or  spare  parts  for 
motorized  vehicles  or  watercraft  to  third 
countries  if  the  exporter  knows  or  has 
reason  to  know  that  the  goods  are 
intended  for  reexportation  or 
transshipment  to  the  territory  of  Angola 
other  than  through  a  point  of  entry 
designated  in  appendix  B  to  this  part, 
including  passage  through  or  storage  in 
intermediate  destinations. 

(c)  The  prohibitions  in  §  590.206 
include  the  exportation  of  mining 
services  or  ground  or  waterbome 
transportation  services  to  third 
countries  if  the  exporter  knows  or  has 
reason  to  know  that  the  services  are 
intended  for  persons  in  areas  of  Angola 
to  which  State  administration  has  not 
been  extended,  as  designated  in 
appendix  D  to  this  part. 

§590.409    Payments  from  bioclced 
accounts  to  U.S.  exporters  and  for  other 
obiigations  prohibited. 

No  debits  may  be  made  to  a  blocked 
account  to  pay  obligations  to  U.S. 
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persons  or  other  persons,  including 
payment  for  goods  or  services  exported 
prior  to  the  effective  date  of  the 
blocking,  except  as  authorized  pursuant 
to  this  part. 

f  590^10    Provision  of  servlcea. 

(a)  The  prohibitions  contained  in 

$  590.207  apply  to  services  performed 
by  U.S.  persons,  wherever  located: 

(1)  On  behalf  of  or  for  the  benefit  of 
a  person  whose  property  is  blocked 
pursuant  to  §  590.207(a);  or 

(2)  With  respect  to  property  interests 
of  a  person  whose  property  is  blocked 
pursuant  to  §  590.207(a). 

(b)  Example.  U.S.  persons  may  not. 
without  specific  authorization  from  the 
Office  of  Foreign  Assets  Control, 
represent  an  individual  or  entity  with 
respect  to  contract  negotiations,  contract 
performance,  commercial  arbitration,  or 
oibet  business  dealings  with  persons 
whose  property  is  blocked  pursuant  to 

§  590.207(a).  See  §  590.507  on  licensing 
policy  with  regard  to  the  provision  of 
certain  legal  services. 

fS8(U11    hnportaHon  of  diwnonds  mined 
outeide  of  Angola. 

The  importation  prohibition  in 
$  590.208  applies  to  diamonds  exported 
from  Angola  whether  or  not  those 
diamoncb  were  mined  in  Angola. 


1590.412 
front  a  bonded 


Hitoand 
waiehouseor 


The  prohibition  in  §  590.208  applies 
to  importation  into  and  release  from  a 
bonded  warehouse  or  a  foreign  trade 
zone  of  the  United  States.  However, 
§  590.208  does  not  prohibit  the  release 
from  a  bonded  warehouse  or  a  foreign 
trade  zone  of  diamonds  exported  from 
Angola  and  imported  into  that  bonded 
warehouse  or  foreign  trade  zone  prior  to 
the  effective  date  of  §  590.208. 

Subpart  E— Ueanaaa,  AuthorizaHona, 
and  Statomantaof  Ueanaing  Policy 

1500.501    General  and  specific  llceneing 
pracedufws. 

For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  D  of 
this  chaptCT.  Licensiitg  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part 

f590J02    Effect  of  Hcsnss. 

(a)  No  license  contained  in  this  part, 
or  otherwise  issued  by  or  under  the 
direction  of  the  Director  of  the  Office  of 
Foreign  Assets  Control  pursuant  to  this 
part,  authorizes  or  validates  any 
transaction  effected  prior  to  the  issuance 
of  the  license,  unless  the  prior 


transaction  is  specifically  authorized  in 
such  license. 

(b)  No  regulation,  ruling,  instruction, 
or  license  authorizes  any  transaction 
prohibited  by  this  part  imless  the 
regulation,  ruling,  instruction,  or  license 
is  issued  by  the  Office  of  Foreign  Assets 
Control  and  specifically  refers  to  this 
part.  No  regulation,  ruling,  instruction, 
or  license  referring  to  this  part 
authorizes  any  transaction  prohibited  by 
any  provision  of  this  chapter  unless  the 
regulation,  ruling,  instruction,  or  license 
specifically  refers  to  such  provision. 

(c)  Any  regulation,  ruling,  instruction, 
or  license  authorizing  any  transaction 
otherwise  prohibited  by  this  part  has  the 
effect  of  removing  from  the  transaction 

a  prohibition  or  prohibitions  contained 
in  this  part,  but  only  to  the  extent 
specifically  stated  by  its  terms.  Unless 
the  regulation,  ruling,  instruction,  or 
license  otherwise  specifies,  such  an 
authorization  does  not  create  any  right, 
duty,  obligation,  claim,  or  interest  that 
would  not  otherwise  exist  under 
ordinary  principles  of  law  in  or  with 
respect  to  any  property. 

{590.503    Exclusion  from  llcenass. 

The  Director  of  the  Office  of  Foreign 
Assets  Control  reserves  the  right  to 
exclude  any  person,  property,  or 
transaction  from  the  operation  of  any 
license  or  from  the  privileges  conferred 
by  any  license.  The  Director  of  the 
Office  of  Foreign  Assets  Control  also 
reserves  the  ri^t  to  restrict  the 
applicability  of  any  license  to  particular 
persons,  property,  transactions,  or 
classes  thereof.  Such  actions  are  binding 
upon  all  persons  receiving  actual  or 
constructive  notice  of  the  exclusions  or 
restrictions. 

1590.504    Exemptions  for  msdical  and 
humanitarian  purposes. 

Specific  licenses  may  be  issued  in 
appropriate  cases  for  transactions 
otherwise  prohibited  by  §§  590.203, 
590.204,  590.205,  590.206,  590.207,  or 
590.208,  including  aircraft-related 
transactions  and  ground  and  waterbome 
transportation  transactions,  for  medical 
and  humanitarian  purposes. 

f  590.505    Payments  and  transfers  to 
blocfced  accounts  In  U.S.  financial 
Institutions. 

Any  payment  of  funds  or  transfer  of 
credit  in  which  a  person  whose  property 
is  blocked  pursuant  to  §  590.207(a)  has 
any  interest  and  that  comes  within  the 
possession  or  control  of  a  U.S.  financial 
institution  must  be  blocked  in  an 
account  on  the  books  of  that  financial 
institution.  A  transfer  of  funds  or  credit 
by  a  U.S.  financial  institution  between 
blocked  accounts  in  its  branches  or 
offices  is  authorized,  provided  that  no 


transfer  is  made  from  an  account  within 
the  United  States  to  an  account  held 
outside  the  United  States,  and  further 
provided  that  a  transfer  firom  a  blocked 
account  may  only  be  made  to  another 
blocked  accoimt  held  in  the  same  name. 
Note  to  §  590.505:  Please  refer  to  part  501. 
subpart  C  of  this  chapter  for  mandatory 
reporting  requirements  regarding  financial 
transfers.  See  also  §  590.210  concerning  the 
obligation  to  hold  blocked  funds  in  interest- 
bearing  accounts. 

S590.506    Entries  in  certain  accounts  for 
normal  service  ctMiges  aultiorlnd. 

(a)  U.S.  financial  institutions  are 
hereby  authorized  to  debit  any  blocked 
accoimt  with  such  U.S.  financial 
institution  in  payment  or 
reimbursement  for  normal  service 
charges  owed  to  such  U.S.  financial 
institution  by  the  owner  of  such  blocked 
account. 

(b)  As  used  in  this  section,  the  term 
normal  service  charges  includes  but  is 
not  limited  to  charges  in  payment  or 
reimbursement  for  interest  due;  cable, 
telegraph,  or  telephone  charges;  postage 
costs;  custody  fees;  small  adjiistment 
charges  to  correct  bookkeeping  errors; 
minimum  balance  charges;  notary  and 
protest  fees;  and  charges  for  reference 
books,  photocopies,  credit  reports, 
transcripts  of  statements,  registered 
mail,  insurance,  stationery  and  supplies, 
and  other  similar  items. 

f  500.507    Provision  of  certain  legal 
servicss  auttiortasd. 

(a)  The  provision  to  or  on  behalf  of  a 
person  whose  property  is  blocked 
pursuant  to  §  590.207(a)  of  the  legal 
services  set  forth  in  paragraph  (b)  of  this 
section  is  authorized,  provided  that  all 
receipt  of  payment  for  such  services 
must  be  specifically  licensed. 

(b)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  authorizing  receipt 
from  unblocked  sources  of  payment  of 
professional  fees  and  reimbursement  of 
incurred  expenses  for  the  following 
legal  services  by  U.S.  persons  to  a 
person  whose  profwrty  is  blocked 
pursuant  to  §  590.207(a): 

(1)  Provision  of  legal  advice  and 
coimseling  on  the  requirements  of  and 
compliance  with  the  laws  of  any 
jurisdiction  within  the  United  States, 
provided  that  such  advice  and 
counseling  is  not  provided  to  faciUtate 
transactions  that  would  violate  any 
prohibition  contained  in  this  chapter; 

(2)  Representation  of  a  person  whose 
property  is  blocked  pursuant  to 

§  590.207(a)  when  named  as  a  defendant 
in  or  otherwise  made  a  party  to 
domestic  U.S.  legal,  arbitration,  or 
administrative  proceedings; 

(3)  Initiation  and  conduct  of  domestic 
U.S.  legal,  arbitration,  or  administrative 
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pniceedings  in  defense  of  property 
interests  subject  to  U.S.  jurisdiction  of  a 
an  whose  property  is  blocked 
suantto§5go.207(a); 
1)  Representation  of  a  person  whose 
i^perty  is  blocked  pursuant  to 

.207(a)  before  any  federal  or  state 
icy  with  respect  to  the  imposition, 
listration,  or  enforcement  of  U.S. 
^ctions  against  such  person;  and 
>)  Provision  of  legal  services  in  any 
sr  context  in  which  prevailing  U.S. 
'  requires  access  to  legal  counsel  at 
public  expense. 

It)  The  provision  of  any  other  legal 
senices  to  a  person  whose  property  is 
blocked  pursuant  to  §  590.207(a),  not 
odierwise  authorized  in  this  part, 
re{|uires  the  issuance  of  a  specific 
license. 

jp)  Entry  into  a  settlement  agreement 
affecting  property  or  interests  in 
property  of  a  person  whose  property  is 
blticked  pursuant  to  §  590.207(a)  or  the 
erliorcement  of  any  lien,  judgment, 
arfadtral  award,  decree,  or  other  order 
through  execution,  garnishment,  or 
otl^r  judicial  process  purporting  to 
tr^iisfer  or  otherwise  alter  or  affect 
property  or  interests  in  property  of  a 
person  whose  property  is  blocked 
piifsuant  to  §  590.207(a)  is  prohibited 
unless  specifically  licensed  in 
aqoordance  with  §  590.209(e). 

S  ^.506    InvMtnwnt  and  reinvestment  of 
certain  funds. 

O.S.  financial  institutions  are 
ai^t^orized  to  invest  and  reinvest  assets 
bliibked  pursuant  to  §  590.207(a), 
subject  to  the  following  conditions:  ^ 
k)  The  assets  representing  such 
jstments  and  reinvestments  are 
ited  to  a  blocked  account  or 
jccotmt  that  is  held  in  the  same 
le  at  the  same  U.S.  financial 
institution,  or  within  the  possession  or 
ccvitrol  of  a  U.S.  person,  but  in  no  case 
mak'  funds  be  transferred  outside  the 
U<uted  States  for  this  purpose; 

0))  The  proceeds  of  such  investments 
ai)<l  reinvestments  are  not  credited  to  a 
bl|)tked  accoimt  or  subaccount  under 
aoly  name  or  designation  that  differs 
Mpi  the  name  or  designation  of  the 
:ific  blocked  accoimt  or  subaccount 
rhich  such  funds  or  securities  were 
1;  and 

t)  No  immediate  financial  or 
lomic  benefit  accrues  (e.g.,  through 
Iging  or  other  use)  to  any  person 
wniose  property  is  blocked  pursuant  to 
§  590.207(a).Subpart  F— Reports 

3.601    Records  and  reports, 
r  provisions  relating  to  required 
rds  and  reports,  see  part  501, 
siJbpart  C  of  tkis  chapter.  Recordkeeping 
an  (  reporting  requirements  imposed  by 


part  501  of  this  chapter  with  respect  to 
the  prohibitions  contained  in  this  part 
are  considered  requirements  arising 
piusuant  to  this  part. 

Subpart  G — Penalties 

§590.701    Penalties. 

(a)  Attention  is  directed  to  section  206 
of  the  International  Emergency 
Economic  Powers  Act  (the  "Act")  (50 
U.S.C.  1705),  which  is  applicable  to 
violations  of  the  provisions  of  any 
license,  ruling,  regulation,  order, 
direction,  or  instruction  issued  by  or 
pursuant  to  the  direction  or 
authorization  of  the  Secretary  of  the 
Treasury  piusuant  to  this  part  or 
otherwise  under  the  Act.  Section  206  of 
the  Act,  as  adjusted  by  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (Pub.  L.  101-410,  as  amended.  28 
U.S.C.  2461  note),  provides  that: 

(1)  A  civil  penal^  not  to  exceed 
$11,000  per  violation  may  be  imposed 
on  any  person  who  violates  or  attempts 
to  violate  any  license,  order,  or 
regulation  issued  imder  the  Act; 

(2)  Whoever  willfully  violates  or 
willfully  attempts  to  violate  any  license, 
order,  or  regulation  issued  under  the 
Act,  upon  conviction,  shall  be  fined  not 
more  than  $50,000,  and  if  a  natural 
person,  may  also  be  imprisoned  for  not 
more  than  10  years;  and  any  officer, 
director,  or  agent  of  any  corporation 
who  knowingly  participates  in  such 
violation  may  be  punished  by  a  like 
fine,  imprisonment,  or  both. 

(b)  The  criminal  penalties  provided  in 
the  Act  are  subject  to  increase  pursuant 
to  18  U.S.C.  3571. 

(c)  Attention  is  directed  to  section  5 
of  the  United  Nations  Participation  Act 
(22  U.S.C.  287c(b)),  which  provides  that 
any  person  who  willfully  violates  or 
evades  or  attempts  to  violate  or  evade 
any  order,  rule,  or  regulation  issued  by 
the  President  pursuant  to  the  authority 
granted  in  that  section,  upon  conviction, 
shall  be  fined  not  more  than  $10,000,  or 
if  a  natural  person,  may  also  be 
imprisoned  for  not  more  than  10  years; 
and  any  officer,  director,  or  agent  of  any 
corporation  who  knowingly  participates 
in  such  a  violation  or  evasion  shall  be 
punished  by  a  similar  fine,  « 
imprisoimient.  or  both;  and  any 
property,  funds,  securities,  papers,  other 
articles  or  documents,  vessels  together 
with  their  tackle,  apparel,  furniture, 
equipment,  vehicle,  or  aircraft 
concerned  in  such  violation  shall  be 
forfeited  to  the  United  States.  The 
penalties  provided  in  the  Unitad 
Nations  Participation  Act  are  subject  to 
increase  pursuant  to  18  U.S.C.  3571. 

(d)  Attention  is  also  directed  to  18 
U.S.C.  1001,  which  provides  that 


whoever,  in  any  matter  within  the 
jurisdiction  of  any  department  or  agency 
of  the  United  States,  knowingly  and 
willfully  falsifies,  conceals,  or  covers  up 
by  any  trick,  scheme,  or  device  a 
material  fact,  or  makes  any  false, 
fictitious,  or  fraudulent  statement  or 
representation,  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious,  or 
firaudident  statement  or  entry  shall  be 
fined  imder  title  18.  United  States  Code, 
or  imprisoned  not  more  than  five  years, 
orbodi. 

(e)  Violations  of  this  part  may  also  be 
subject  to  relevant  provisions  of  other 
applicable  laws. 

§590.702    Prepenalty  notice. 

(a)  When  required.  If  the  Director  of 
the  Offim  of  Foreign  Assets  Control  has 
reasonablSo^cause  to  believe  that  there 
has  occurred  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling, 
regulation,  order,  direction,  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treasury  pursuant  to 
this  part  or  otherwise  under  the 
International  Emergency  Economic 
Powers  Act.  and  the  Director  determines 
that  further  proceedings  are  warranted, 
the  Director  shall  issue  to  the  person 
concerned  a  notice  of  intent  to  impose 

a  monetary  penalty.  This  prepenalty 
notice  shall  be  issued  whether  or  not 
another  agency  has  taken  any  action 
with  respect  to  this  matter. 

(b)  Contents — (1)  Facts  of  violation. 
The  prepenalty  notice  shall  describe  the 
violation,  specify  the  laws  and 
regulations  allegedly  violated,  and  state 
the  amount  of  the  proposed  monetary 
penalty. 

(2)  Right  to  respond.  The  prepenalty 
notice  also  shall  inform  the  respondent 
of  respondent's  right  to  make  a  written 
presentation  within  30  days  of  the  date 
of  mailing  of  the  notice  as  to  why  a 
monetary  penalty  should  not  be 
imposed  or  why.  if  imposed,  the 
monetary  penalty  should  be  in  a  lesser 
amount  than  proposed. 

§  537.703    Response  to  prepenalty  nofice; 
informal  settlement 

(a)  Deadline  for  response.  The 
respondent  shall  have  30  days  from  the 
date  of  mailing  of  the  prepenalty  notice 
to  make  a  written  response  to  the 
Director  of  the  Office  of  Foreign  Assets 
Control. 

(b)  Form  and  contents  of  response. 
The  written  response  need  not  be  in  any 
particular  form,  but  must  contain 
information  sufficient  to  indicate  that  it 
is  in  response  to  the  prepenalty  notice. 
It  shoidd  contain  responses  to  the 
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allegations  in  the  prepenalty  notice  and 
set  forth  the  reasons  why  the  respondent 
believes  the  penalty  should  not  be 
imposed  or  why,  if  imposed,  it  should 
be  in  a  lesser  amoimt  than  proposed. 

(c)  Informal  settlement.  In  addition  or 
as  an  alternative  to  a  written  response 
to  a  prepenalty  notice  issued  pursuant 
to  this  section,  the  respondent  or 
respondent's  representative  may  contact 
the  Office  of  Foreign  Assets  Control  as 
advised  in  the  prepenalty  notice  to 
propose  the  settlement  of  allegations 
contained  in  the  prepenalty  notice  and 
related  matters.  In  the  event  of 
settlement  at  the  prepenalty  stage,  the 
claim  proposed  in  the  prepenalty  notice 
will  be  withdrawn,  the  respondent  will 
not  be  required  to  take  a  written 
position  on  allegations  contained  in  the 
prepenalty  notice,  and  the  Office  of 
Foreign  Assets  Control  will  make  no 
final  determination  as  to  whether  a 
violation  occurred.  The  amount 
accepted  in  settlement  of  allegations  in 
a  prepenalty  notice  may  vary  from  the 
civil  penalty  that  might  finally  be 
imposed  in  the  event  of  a  formal 
determination  of  violation.  In  the  event 
no  settlement  is  reached,  the  30-day 
period  specified  in  paragraph  (a)  of  this 
section  for  written  response  to  the 
prepenalty  notice  remains  in  efiiect 
imless  additional  time  is  granted  by  the 
Office  of  Foreign  Assets  Control. 

f  537.704    Penalty  impoaltion  or 
wnnamnii. 

(a)  No  violation.  If,  after  considering 
any  response  to  a  prepenalty  notice  and 
any  relevant  facts,  the  Director  of  the 
Office  of  Foreign  Assets  Control 
determines  that  there  was  no  violation 
by  the  respondent  named  in  the 
prepenalty  notice,  the  Director  promptly 
shall  notify  the  respondent  in  writing  of 
that  determination  and  that  no  monetary 
penalty  will  be  imposed. 

(b)  Violation.  If,  after  considering  any 
response  to  a  prepenalty  notice  and  any 
relevant  facts,  the  Director  of  the  Office 
of  Foreign  Assets  Control  determines 
that  there  was  a  violation  by  the 
respondent  named  in  the  prepenalty 
notice,  the  Director  promptly  shall  issue 
a  written  notice  of  the  imposition  of  the 
monetary  penalty  to  the  respondent. 

(1)  The  penalty  notice  shall  inform 
the  respondent  that  pajmaent  of  the 
assess^  penalty  must  be  made  within 
30  days  of  the  date  of  mailing  of  the 
penalty  notice. 

(2)  The  penalty  notice  shall  inform 
the  respondent  of  the  requirement  to 
furnish  the  respondent's  taxpayer 
identification  niunber  piusuant  to  31 
U.S.C.  7701  and  that  such  number  will 
be  used  for  purposes  of  collecting  and 


reporting  on  any  delinquent  penalty 
amount. 

1537.705    Administrative  collection; 
rafarral  to  Unitad  States  Department  of 
Justica. 

In  the  event  that  the  respondent  does 
not  pay  a  penalty  imposed  pursuant  to 
this  part  or  make  payment  arrangements 
acceptable  to  the  Director  of  the  Office 
of  Foreign  Assets  Control  within  30 
days  of  the  date  of  mailing  of  a  penalty 
notice,  the  matter  may  be  referred  for 
administrative  collection  measures  by 
the  Department  of  the  Treasury  or  to  the 
United  States  Department  of  Justice  for 
appropriate  action  to  recover  the 
penalty  in  a  civil  suit  in  a  Federal 
district  court. 

Subpart  H— Procadurea 
S  590.801    Precaduras. 

For  license  application  procedures 
and  procedures  relating  to  amendments, 
modifications,  or  revocations  of 
licenses;  administrative  decisions; 
rulemaking;  and  requests  for  documents 
pursuant  to  the  Freedom  of  Information 
and  Privacy  Acts  (5  U.S.C.  552  and 
552a),  see  part  501,  subpart  D  of  this 
chapter. 

S590.802    Dalagation  tiy tha  Sacralary  of 
thaTraasury. 

Any  action  that  the  Secretary  of  the 
Treasiuy  is  authorized  to  take  pursuant 
to  Executive  Orders  12865  {3  CFR,  1993 
Comp.,  p.  636),  13069  (3  CFR,  1997 
Comp.,  p.  232),  and  13098  (63  FR  44771, 
Aug.  20. 1998),  and  any  further 
Executive  orders  relating  to  the  national 
emergency  declared  with  respect  to 
UNTTA  in  Executive  Order  12865  may 
be  taken  by  the  Director  of  the  Office  of 
Foreign  Assets  Control  or  by  any  other 
person  to  whom  the  Secretary  of  the 
Treasury  has  delegated  authority  so  to 
act. 

SubpMl  I— Paperwork  Reduction  Act 
S  590.901    Papafwork  Reduction  Act  notica. 

For  approval  by  the  Office  of 
Management  and  Budget  ("OKfB") 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507)  of  information 
collections  relating  to  recordkeeping 
and  reporting  requirements,  licensing 
procedures  (including  those  pursuant  to 
statements  of  licensing  policy),  and 
other  procedures,  see  §  501.901  of  this 
chapter.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
niunber  assigned  by  0M6. 


Appendix  A  to  Part  590— Arma  and 
Related  Materiei 

Note  to  Appendix  A:  Commerce  Control 
List  Export  Control  Commodity  Numbers  are 
provided  in  parenthesis  at  the  end  of  each 
item  as  a  convenience. 

(a)  Spindle  assemblies,  consisting  of  spindles 

and  bearings  as  a  minimal  assembly, 
except  those  assemblies  with  axial  and 
radial  axis  motion  measured  along  the 
spindle  axis  in  one  revolution  of  the 
spindle  equal  to  or  greater  (coarser)  than 
the  following: 

(1)  0.0008  mm  TIR  (peak-to-peak)  for  lathes 

and  turning  machines;  or 

(2)  D  X  2  X  10(-5)  mm  TIR  (peak-to-peak) 

where  D  is  the  spindle  diameter  in 
millimeters  for  milling  machines,  boring 
mills,  jig  grinders,  and  machining 
centers  (ECCNs  2B001  and  2B290): 

(b)  Equipment  for  the  production  of  military 

explosives  and  solid  propellants,  as 
follows: 

(1)  Complete  installations:  and 

(2)  Specialized  components  (for  example, 

dehydration  presses;  extrusion  presses 
for  the  extrusion  of  small  arms,  cannon 
and  rocket  propellants;  cutting  machines 
for  the  sizing  of  extruded  propellants; 
sweetie  barrels  (tumblers)  6  feet  and  over 
in  diameter  and  having  over  500  pounds 
product  capacity;  and  continuous  mixers 
for  solid  propellants)  (ECCN  1B018); 

(c)  Specialized  machinery,  equipment,  gear, 

and  specially  designed  parts  and 
accessories  therefor,  specially  designed 
for  the  examination,  manufacture, 
testing,  and  checking  of  the  arms, 
appliances,  machines,  and  implements 
of  war  (ECCN  2B018),  ammunition  hand- 
loading  equipment  for  both  cartridges 
and  shotgun  shells,  and  equipment 
specially  designed  for  manufacturing 
shotgun  shells  (ECCN  0B986); 

(d)  Construction  equipment  built  to  military 

specifications,  specially  signed  for 
airborne  transport  (ECCN  0A018); 

(e)  Vehicles  specially  designed  for  military 

purposes,  as  follows: 

(1)  Specially  designed  military  vehicles, 

excluding  vehicles  listed  in  the  United 
States  Munitions  List,  22  CFR  Part  121 
(ECCN9A018); 

(2)  Pneumatic  tire  casings  (excluding  tractor 

and  farm  implement  types),  of  a  kind 
specially  constructed  to  be  bulletproof  or 
to  run  when  deflated  (ECCN  9A018); 

(3)  Engines  for  the  propulsion  of  the  vehicles 

enumerated  above,  specially  designed  or 
essentially  modified  for  military  use 
(ECCN  9A018);  aijid 

(4)  Specially  designed  components  and  parts 

to  the  foregoing  (ECCN  9A018); 

(f)  Pressure  refuellers,  pressure  refueling 

equipment,  and  equipment  specially 
designed  to  facilitate  operations  in 
confined  areas  and  ground  equipment, 
not  elsewhere  specified,  developed 
specially  for  aircraft  and  helicopters,  and 
specially  designed  parts  and  accessories, 
n.e.s.  (ECCN  9A018); 
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(g)  Specifically  designed  components  and 
parts  for  ammunition,  except  cartridge 
cases,  powder  bags,  bullets,  jackets, 
cores,  shells,  projectiles,  boosters,  fuses 
and  components,  primers,  and  other 
detonating  devices  and  ammunition 
belting  and  linking  machines  (ECCN 
0A018); 

(h)|l  'Jomnilitary  shotguns,  barrel  length  18 
inches  or  over;  and  nonmilitary  arms, 
discharge  type  (for  example,  stun-guns, 
shock  batons,  etc.),  except  arms  designed 
solely  for  signal,  flare,  or  saluting  use; 
and  parts,  n.e.s.  (ECXHNs  0A984  and 
0A985); 

(i)  l^otgun  shells,  and  parts  (ECCN  0A986): 

(j)  Military  parachutes  (ECCN  9A018); 

(k)  $ubmarine  and  torpedo  nets  (ECCN 
!J8A518); 

(1)  I  ayonets  and  muzzle-loading  (black 
powder).firearms  (ECCN  0A018). 


iix  B  to  Part  580— Designated 
of  Entry  in  the  Territory  of 


I  Luanda 

I  Katumbela,  Benguela  Province 
(b)!  ports: 
i]  Luanda 

2)  Lobito,  Benguela  Province 
a)  Namibe,  Namibe  Province 
(c)  Mtry  Points: 

1 )  Malongo,  Cabinda  Province 
2  j  [Reserved]. 

A|  ^  MiKlix  C  to  Part  590— Designated 
Aifvraft  of  Angolan  Registry 

[R^lerved] 


Jlx  D  to  Part  580— Designated 
I  of  Angoia  to  Wtiich  State 
Administration  Has  Not  Been  Extended 

0ie  Province: 
[unicipalities: 
.)  Andulo 
I]  Cuemba 
))  Nharea 
[Communities: 
i)  Cassumbe 
I)  Chivualo 
(p)  Umpulo 
t)]  Ringoma 
\  Luando 
')  Sachinemuna 
Gamba 
Dando 
Calussinga 
Munhango 
'.)  Labia 
.)  Caleie 

BaloHorizonte 
lunene  Province: 
Municipalities: 
Reserved] 
(2]  t)omm  unities: 

i)  Cubati-Cachueca 
)  (Reserved] 
iuambo  Province: 
(1'  Municipalities: 
i  i)  Bailundo 
S)  Mungo 
(2]  (^immunities: 


(A)  Bimbe 

(B)  Hungue-Calulo 
(C) Lungue 

(D)  Luvemba 

(E)  Cambuengo 

(F)  Mundundo 

(G)  Cacoma 

(d)  K.  Kubango  Province: 

(1)  Municipalities: 
[Reserved] 

(2)  Communities: 

(A)  Longa 

(B)  Lulana 

(C)  Luengue 

(e)  Malange  Province: 

(1)  Municipalities: 

(A)  Luquembo 

(B)  Quirima 

(C)  Cambudi  Catembo 

(D)  Massango 

(2)  Conunimities: 

(A)  Dumba-Kabango 

(B)  Qiiitapa 

(C)  Tala-Mungongo 
P)  Bembo 

(E)  Caribo 

(F)  Culamagia 

(G)  Bange-Angola 
(H)Milando 

(I)  Capunga 
(J)  Cunga-4'alanga 
(K)  Dombo 
(L)  Quibango 
(M)  Rimba 
(N)  Bangala 

(0)  Moma 
(P)  Sautar 
(Cy  Cuale 
(R)  Caxinga 

(S)  Cateco-Cangola 
(T)  Qulhuhu 
(U)  Quinguengue 

(f)  Mexico  Province: 

(1)  Municipalities: 

(A)  Cangamba 

(B)  Luau    . 

(C)  Luacano 

(D)  Cazombo 

(2)  Conununities: 

(A)  Lovua 

(B)  Mussuma 

(C)  Sessa 

(D)  Cachipoque 

(E)  Cangombe 

(F)  Cassamba 

(G)  Muie 
(H)  Caianda 

(1)  Ninda 
(J)  Chiume 
(K)  Lutembo 
(L]  Giambe 
(M)  Tempue 
(N)  Luvuei 
(O)  Candundo 
(P)  Macondo 
(Q)  Sandando 
(R)  Muangai 
(S)  Lago-Dilolo 

(g)  Uige  Province: 

(1)  Municipalities: 

(A)  Bembe 

(B)  (Reserved] 

(2)  Communities: 

(A)  Massau 

(B)  Macola 

(C)  Cuile-Camboso 


(D)  Alto-Zaza 

(E)  Cuango 

(F)  Icoca 

(G)  Lucunga 
(H)  Mabaia 
(I)  Beu 

(I)  Cuilo  Futa 
(K)  Sacandica 
(h)  Benguela  Province: 

(1)  Municipalities: 
[Reserved] 

(2)  Communities: 

(A)  Chicuma 

(B)  Casseque 

(i)  Lunda-Norte  Province: 

(1)  Municipalities; 

(A)  Cuilo 

(B)  [Reserved] 

(2)  Communities: 

(A)  Lovua 

(B)  Bote  "Cassange-Calucala" 

(C)  Capala 

(D)  Caluango 

(j)  Kuanza-Norte  Province: 

(1)  Municipalities: 

(A)  Banga 

(B)  [Reserved] 

(2)  Communities: 

(A)  Samba-Lucala 

(B)  Caculo-Cabaca 

(C)  Carlamba 
P)  Aldeia-Nova 

(k)  Lunda-Sul  Province: 

(1)  Municipalities: 

(A)  Mucondo 

(B)  [Reserved] 

(2)  Communities: 

(A)  Xassengue 

(B)  Alto-Chicapa 

(C)  Chiluage 

(D)  Cazage 

(E)  Luma-Cassai 

(F)  Muriege 

(G)  Cassai-Sul 
(1)  Bengo  Province: 

(1)  Municipalities:   . 
[Reserved] 

(2)  Communities: 

(A)  Quiaje 

(B)  [Reserved] 

Appendix  E  to  Part  590 — Equipment 
Used  in  Mining  (Harmonized  Tariff 
Scheduie  Sut)headings) 


8429 
8429 
8429 
8429 
8430 
8430 
8430 
8431 
8431 


11.00, 
.30.00, 
51.50. 
59.10, 
10.00, 
41.00. 
.62.00, 
41.00, 
49.90 


8429. 
8429. 
8429. 
8429. 
8430. 
8430. 
8430. 
8431. 


19.00, 
40.00, 
52.10, 
59.50 
31.00, 
49.80, 
69.00 
42.00, 


8429.20.00, 
8429.51.10, 
8429.52.50, 

8430.39.00. 
8430.61.00, 

8431.43.80, 


Appendix  F  to  Part  590    Motorized 
Vetiicles,  Watercraft,  or  Spare  Parts  for 
Motorized  Vehicles  or  Watercraft 
(Harmonized  Tariff  Scheduie 
Subheadings) 

8407.10.00,  8407.21.00,  8427.29.00. 
8407.31.00,  8407.32.10,  8407.32.20, 
8407.32.90,  8407.33.10,  8407.33.30, 
8407.33.60,  8407.33.90,  8407.34.05. 
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8407.34.14,  8407.34.18,  8407 
8407.34.35.  8407.34.44,  8407 
8407.34.55,  8407.90.10,  8407 
8408.10.00,  8408.20.10,  8408 
8408.20.90,  8408.90.10,  8408 
8409.10.00,  8409.91.10.  8409 
8409.91.50,  8409.91.92.  8409 
8409.99.10,  8409.99.91.  8409. 
8409.99.99 

8483.10.10,  8483.10.30,  8483. 
8601.10.00,  84601.20.00 
8602.10.00,  8602.90.00 
8603.10.00,  8603.^0.00 
8604.00.00 
8605.00.00 

8606.10.00,  8606.20.00,  8606. 
8606.91.00.  8606.92.00,  8606. 
8607.11.00,  8607.12.00,  8607. 
8607.19.06,  8607.19.12,  8607. 
8607.19.30,  8607.19.90.  8607. 
8607.21.50,  8607.29.10,  8607. 
8607.30.10.  8607.30.50,  8607. 
8607.99.10,  8607.99.50 
8701.10.00,  8701.20.00.  8701. 
8701.30.50,  8701.90.10,  8701. 
8702.10.30.  8702.10.60,  8702. 
8702.90.60 

8703.10.50,  8703.21.00,  8703. 
8703.23.00,  8703.24.00,  8703. 
8703.32.00,  8703.33.00,  8703 

8704.10.10,  8704.10.50,  8704 
8704.22.10,  8704.22.50,  8704. 
8704.31.00,  8704.32.00,  8704 
8705.10.00,  8705.20.00,  8705 
8705.40.00,  8705.90.00 

8706.00.03,  8706.00.05,  8706. 
8706.00.25,  8706.00.30,  8706 

8707.10.00,  8707.90.10,  8707 

8708.10.30,  8708.10.60,  8708. 
8708.29.10,  8708.29.15,  8708. 
8708.29.50,  8708.31.10,  8708. 
8708.39.10.  8708.39.50.  8708. 
8708.40.20,  8708.40.30.  8708. 
8708.50.10,  8708.50.30.  8708 
8708.50.80,  8708.60.10,  8708 
8708.60.50, 8708.60.80,  8708 
8708.70.15,  8708.70.25.  8708 

8708.70.45,  8708.70.60,  8708. 
8708.80.25,  8708.80.30.  8708 
8708.91.10,  8708.91.50,  8708 
8708.92.50,  8708.93.15,  8708 
8708.93.60.  8708.93.75. 8708 
8708.94.50,  8708.99.03.  8708 
8708.99.09,  8708.99.12,  8708 
8708.99.18,  8708.99.21,  8708. 
8708.99.27,  8708.99.31,  8708 
8708.99.37, 8708.99.40,  8708 

8708.99.46.  8708.99.49.  8708 
8708.99.55,  8708.99.58,  8708. 
8708.99.64,  8708.99.67,  8708 
8708.99.73,  8708.99.80 
8709.11.00,  8709.19.00 
8710.00.00 

8711.10.00,  8711.20.00,  8711. 
8711.40.30,  8711.40.60,  8711 
8711.90.00 

8714.11.00,  8714.19.00 
8716.10.00,  8716.20.00.  8716 
8716.39.00,  8716.40.00r«716 
8716.80.50.  8716.90.10,  8716 
8716.90.50 


34.25, 
34.48, 
90.90 
20.20, 
90.90 

90.30. 
91.99, 
99.92, 

10.50 


.30.00, 
.99.00 
.19.03. 
.19.15, 
.21.10, 
29.50. 
91.00, 

30.10, 
90.50 
90.30. 

22.00. 
31.00, 
90.00 

21.00, 
23.00, 
90.00 
30.00, 

00.15. 
00.50 

90.50 
21.00, 
29.20, 
31.50, 
40.10. 
40.50. 
50.50, 
60.30, 
70.05, 
70.35, 
80.15, 
80.45, 
92.10, 
93.30, 
94.10, 
99.06, 
99.15, 
99.24, 
99.34, 
99.43, 
99.52, 
99.61, 
99.70, 


30.00, 
50.00, 


31.00, 
80.10, 
90.30, 


8901.10.00,  8901.20.00,  8901.30.00, 
8901.90.00 

8902.00.00 

8903.10.00,  8903.91.00,  8903.92.00. 

8903.99.20,  8903.99.90 

8904.00.00 

8905.10.00,  8905.90.50 

8906.00.10,  8906.00.90 

Dated:  July  20, 1999. 

R.  Richard  Newcomb. 

Director,  Office  of  Foreign  Assets  Ckmtiol. 

Approved:  July  28, 1999. 

EUsabeth  A.  Braaea, 

Assistant  Secretary  (Enforcement), 

Department  of  the  Treasury. 

[FR  Doc.  99-20831  Filed  8-9-99;  1:08  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  86 
[Fm.-6409-2] 

OMB  Approvals  Under  ttie  Paperwork 
Reduction  Act  Relating  to  the  Federal 
Teat  Procedure  for  Emieeions  From 
Motor  Vehidee;  Technical  Amertdment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA),  this 
tedinical  amendment  amends  the  table 
that  lists  the  Office  of  Management  and 
Budget  (OMB)  control  numbers  issued 
under  the  PRA  for  Final  Regulations  for 
Revisions  to  the  Federal  Test  Procediue 
for  Emissions  From  Motor  Vehicles. 
This  document  also  annoimces  the 
effective  dates  of  certain  sections  in  the 
Code  of  Federal  Regulations  which 
contained  information  collection 
requirements  and  which  were  originally 
published  in  the  Federal  Register  on 
October  22, 1996. 

EFFECTIVE  DATES:  The  amendment  to  40 
CFR  9.1  is  effective  August  12. 1999.  40 
CFR  86.000-7,  86.000-8,  86.000-9, 
86.000-21,  86.000-23,  86.000-24, 
86.000-25,  86.000-26,  86.000-28, 
86.001-9,  86.001-21,  86.001-23, 
86.001-24,  86.001-25,  86.001-26, 
86.001-28,  86.004-9,  86.004-28, 
86.108-00,  86.129-00,  86.159-00, 
86.160-00,  86.161-00, 86.162-00  and 
86.162-03  became  effective  on  August 
27, 1997  when  the  OfBce  of 
Management  and  Budget  (OMB) 
approved  their  information  collection 
requirements. 

FOn  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Nash,  Vehicle  Programs  and 
Compliance  Division,  U.  S. 


Environmental  Protection  Agency,  2565 
Plymouth  Rd,  Ann  Arbor  MI  48105; 
(734)  214-r4412;  nash.dick9epa.gov. 

SUPPLEMENTARY  MF0RMAT10N:  EPA  is 
amending  the  table  of  currenUy 
approved  information  collection  request 
(lOR)  control  numbers  issued  by  OMB 
for  various  regulations.  The  amendment 
updates  the  table  to  list  those 
information  collection  requirements 
promidgated  under  the  Final 
Regulations  for  Revisions  to  the  Federal 
Test  Procediue  for  Emissions  From 
Motor  Vehicles,  which  appeared  in  the 
Federal  Register  on  October  22, 1996, 
61  FR  54852;  OMB  approved  the 
information  collection  requirements  on 
August  27,1997  (ICR  0783.36,  OMB 
2060-0104).  The  affected  regidations  are 
codified  at  40  CFR  part  86.  EPA  will 
continue  to  present  OMB  control 
numbers  in  a  consolidated  table  format 
to  be  codified  in  40  CFR  part  9  of  the 
Agency's  regulations,  and  in  each  CFR 
volume  containing  EPA  regulations.  The 
table  lists  CFR  citations  with  reporting, 
recordkeeping,  or  other  information 
collection  requirements,  and  the  current 
OMB  control  numbers.  This  listing  of   ■ 
the  OMB  control  numbers  and  their 
subsequent  codification  in  the  CFR 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320.  By  this 
action,  EPA  is  also  announcing  that' 
these  sections,  which  contain 
information  collection  requirements, 
became  efiiective  when  approved  by 
OMB  on  August  27, 1997. 

This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  Ehie  to  the  technical 
nature  of  the  table,  EPA  finds  that 
further  notice  and  comment  is 
unnecessary.  As  a  result,  EPA  finds  that 
there  is  "good  cause"  imder  section 
553(b)(B)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B),  to 
amend  this  table  without  prior  notice 
and  comment. 

I.  Administrative  RequiremratB 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
significant  or  imique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
require  prior  considtation  with  State, 
local,  and  tribal  government  officials  as 
specified  by  Executive  Order  12875  (58 


^  58093.  October  28, 1993)  or 
;ecutive  Order  13084  (63  FR  27655 
ly  10, 1998),  or  involve  special 
lonsideration  of  environmental  justice 
lated  issues  as  required  by  Executive 
I  )rder  12898  (59  FR  7629,  February  16, 
.994).  Because  this  action  is  not  subject 
'  o  notice-and-comment  requirements 
1  mder  the  Administrative  Procedure  Act 
I  n  any  other  statute,  it  is  not  subject  to 
he  regulatory  flexibility  provisions  of 
he  Regulatory  Flexibility  Act  (5  U.S.C. 
I  iOl  et  seq.).  This  rule  also  is  not  subject 
1 0  Executive  Order  13045  (62  FR  19885, 
^pril  23, 1997)  because  EPA  interprets 
^ecutive  Order  13045  as  appl)dng  only 
o  those  regulatory  actions  that  are 
tased  on  health  or  safety  risks,  such  that 
he  analysis  required  under  section  5- 
>01  of  the  Executive  Order  has  the 
totential  to  influence  the  regulation, 
'his  rule  is  not  subject  to  Executive 
I  )rder  13045  because  it  does  not 
( istablish  an  environmental  standard 
i  Qtended  to  mitigate  health  or  safety 
lisks. 

I  "hngressional  Review  Act 

The  Congressional  Review  Act,  5 
J.S.C.  801  et  seq.,  as  added  by  the  SmaU 

?usiness  Regulatory  Enforcement 
aimess  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
i  gency  promulgating  the  rule  must 
I  ubmit  a  rule  report,  which  includes  a 
« opy  of  the  rule,  to  each  House  of  the 
( Congress  and  to  the  Comptroller  General 
(  f  the  United  States.  Section  808  allows 
I  tie  issuing  agency  to  make  a  good  cause 
1  inding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
( ontrary  to  the  public  interest.  This 
(  etermination  must  be  supported  by  a 
I  rief  statement.  5  U.S.C.  808(2).  As 
E  tated  previously,  EPA  has  made  such  a 
[  ood  cause  finding,  including  the 
r  sasons  therefor,  and  established  an 
E  ffective  date  of  August  12, 1999  for  the 
E  mendment  to  40  CFR  9.1.  EPA  will 
E  ubmit  a  report  containing  this  rule  and 
c  ther  required  information  to  the  U.S. 
^nate,  the  U.S.  House  of 

epresentatives,  and  the  ComptrollOT 
neral  of  the  United  States  prior  to 

ublication  of  the  rule  in  the  Federal 
ir.  This  action  is  not  a  "major 
e"  as  defined  by  5  U.S.C.  804(2). 

llist  of  Soblecte 

iO  CFR  Part  9 

Environmental  protection.  Reporting 
B  ad  recordkeeping  requirements. 

io  CFR  Part  86 

Environmental  protection, 
( Ldministrative  practice  and  procedure, 
'.  lonfidential  business  information, 
L  abeling.  Motor  vehicle  pollution. 


Reporting  and  recordkeeping 
requirements. 

Dated:  July  22, 1999. 

Joseph  Retzer, 

Director,  Regulatory  Information  Division, 
Office  of  Policy. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  9  is  amended  as 
follows: 

PART9-[AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003.  2005,  2006,  2601-2671; 
21  U.S.C.  331),  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq.,  1311, 1313d,  1314, 1318, 
1321, 1326. 1330, 1342, 1344. 1345  (d)  and 
(e).  1361;  E.O.  11735,  38  FR  21243.  3  CFR. 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 
242b.  243.  246.  300f,  300g,  300g-l.  300g-2. 
300g-3,  300g-4,  300g-5,  300g-6,  300J-1, 
300J-2,  300J-3,  300J-4,  300J-9,  1857  et  seq., 
6901-€992k.  7401-7671q,  7542.  9601-9657. 
11023. 11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  new  entries  in  numerical  order 
under  the  following  centerheading  to 
read  as  follows: 

§  9.1    OMB  approvals  under  th«  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  Control  No. 


40  CFR  dtation 


OMB  Controi  No. 


Control  of  Air  Pollution  From  New  and  In- 
Uee  Motor  Vehicles  and  New  and  In-Use 

Motor  Vehicle  Engines:  Certification  and 
Test  Procedures 

86.000-7 2060-0104 

86.000-8  2060-0104 

86.000-9 2060-0104 

86.000-21  2060-0104 

86.000-23 2060-0104 

86.000-24 , 2060-0104 

86.000-25  2060-0104 

86.000-26 „ „ 2060-0104 

86.000-28 „ 2060-0104 

86.001-9 2060-0104 

86.001-21  2060-0104 

86.001-23 -           2060-0104 

86.001-24 2060-0104 

86.001-25  2060-0104 

86.001-26 2060-0104 

86.001-28 2060-0104 

86.004-9 2060-0104 

86.004-28 2060-0104 

*  *                             •  •                             * 

86.108-00 2060-0104 

***** 

86.129-00 2060-0104 

•  •                             *  *                             * 

86.159-00 2060-0104 


86.160-00 2060-0104 

86.161-00 , 2060-0104 

86.162-00 2060-0104 

86.162-03  2060-0104 

86.163-00  2060-0104 

•         *         •  •         • 

(FR  Doc.  99-19267  Filed  8-1 1-99;  8:45  am]     . 
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FEDERAL  COMMUNICATIONS      . 
COMMISSION 

47CFRPart62 

[CC  Docket  No.  9ft-195;  FCC  99-1«31 

1998  Biennial  Regulatory  Review- 
Repeal  of  Part  62  of  the  Conuniesion's 
Rulee 

AGENCY:  Federal  Commimicatiads 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  doaunent  seeks  as  part 
of  its  1998  biennial  review  of 
regulations  whether  its  rules  governing 
interlocking  directorates  should  be 
repealed.  After  reviewing  the  comments, 
the  Commission  released  a  Report  and 
Order  (Order)  repealing  part  62  of  the 
rules  governing  interlocking 
directorates,  because  it  concluded  that 
part  62  is  no  longer  necessary  in  the 
public  interest.  The  Commission 
concludes  that  it  should  forbear  from 
applying  those  provisions  in  section  212 
of  the  Act  that  prohibit  any  person  from 
holding  the  position  of  officer  or 
director  of  more  than  one  carrier  subject 
to  the  Act  without  obtaining  prior 
Commission  authorization. 
DATES:  Effective  September  13, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  D.C. 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Myers  Kashatus.  Formal 
Complaints  and  Investigations  Branch, 
Enforcement  Division,  Common  Carrier 
Bureau  (202) 418-0960. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Conunission's  Report 
and  Order  in  CC  Docket  98-195  [FCC 
99-163],  adopted  on  July  7, 1999,  and 
released  on  July  16, 1999.  The  full  text 
of  the  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257, 445  12th  Street, 
S.W.,  Washington,  D.C.  20554.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplicating  contractor,  International   ' 
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Transcription  Services,  445  12th  Street, 
S.W.,  Room  CY-B400,  Washington,  D.C. 
20554. 

1.  The  Commission  initiated  this 
proceeding  by  a  Notice  of  Proposed 
Rulemaking  (Notice)  released  on 
November  17. 1998.  In  the  Notice,  the 
Commission  designated  this  proceeding 
as  part  of  its  1998  biennial  review  of 
regulations  pursuant  to  section  11  of  the 
Act.  Section  11  requires  the 
Commission  to  conduct  a  biennial 
review,  in  every  even-niunbered  year 
beginning  in  1998,  of  "aU 
regulations  *  *  *  that  apply  to  the 
operations  or  activities  of  any  provider 
of  telecommunications  service"  and  to 
"determine  whether  any  such  regulation 
is  no  longer  necessary  in  the  pubUc 
interest  as  the  result  of  meanhigfiil 
economic  competition  between 
providers  of  such  service." '  Secition  11 
further  requires  the  Commission  to 
repeal  or  to  modify  any  regulation  it 
determines  is  no  longer  necessary  in  the 
public  interest. 

2.  In  the  Notice,  the  Commission 
tentatively  concliided  that  part  62  of  its 
rules  governing  interlocking  directorates 
is  no  longer  necessary  to  the  public 
interest  and  therefore  should  be 
repealed.  Specifically,  the  Commission 
proposed  to  eliminate  the  requirements 
that:  (1)  application  be  made  to  hold 
interlocking  positions  with  more  than 
one  carrier  subject  to  the  Act  where  one 
carrier  sought  to  be  interlocked  is  either 
a  dominant  carrier,  or  a  carrier  not  yet 
determined  to  be  non-dominant;  (2) 
applications  for  findings  of  common 
ownership  be  filed  if  dominant  carriers 
are  involved;  (3)  interlocking  positions 
of  more  than  one  carrier  subject  to  the 
Act  involving  non-dominant  carriers, 
connecting  carriers,  cellular  Ucensees 
operating  in  different  geographic 
markets,  and  parents  of  carriers,  among 
others,  be  reported  to  the  Commission 
within  30  days  after  such  interlock 
occurs:  and  (4)  any  change  in  status  as 
reported  under  part  62  of  the  rules  be 
reported  to  the  Commission  within  30 
days  of  such  change. 

3.  Additionally,  in  the  Notice,  the 
Commission  tentatively  concluded  that 
it  should  forbear  from  enforcing  those 
provisions  of  section  212  of  the  Act  that 
address  interlocking  directorates. 
Section  10  of  the  Act  requires  the 
Commission  to  forbear  from  applying 
any  provision  of  the  Act,  or  any 
regulations,  to  a  telecommunications 
carrier  or  telecommunications  service, 
or  class  thereof,  if  the  Commission 
makes  certain  specified  findings  with 
respect  to  such  provisions  or 
regulations.  In  the  Notice,  the 
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Commission  tentatively  concluded  that 
section  212  of  the  Act:  (1)  is  not 
necessary  to  ensure  that  carriers' 
charges,  practices,  or  classifications  are 
just  and  reasonable,  and  are  not  unjustly 
or  unreasonably  discriminatory;  and  (2) 
is  not  necessary  for  the  protection  of 
consumers.  The  Commission  also 
tentatively  concluded  that  forbearance 
from  appl)dng  interlocking  directorate 
requirements  is  consistent  with  the 
pubUc  interest. 

4.  The  Commission  received  eleven 
comments  and  one  reply  comment  in 
this  proceeding.  All  but  one  commenter 
support  the  Commission's  tentative 
conclusions  that  the  Commission 
should  repeal  part  62  of  its  rules  and 
forbear  from  enforcing  the  interlocking 
directorate  provisions  of  section  212  of 
the  Act. 

5.  In  the  Report  and  Order,  the 
Commission  concludes  that  it  should 
repeal  part  62  of  its  rules,  which 
implements  section  212  of  the  Act. 
Specifically,  the  Commission  concludes 
that  it  should  delete  its  rules  that 
require:  (1)  dominant  carriers  and  those 
carriers  not  yet  fbimd  to  be  non- 
dominant  to  seek  Commission  approval 
prior  to  accepting  an  interlocking 
directorate  position;  (2)  non-dominant 
carriers,  connecting  carriers,  parent 
companies,  and  other  carriers  as  may  be 
required  under  our  rules,  to  file  post 
interlocking  directorate  reports;  (3) 
carriers  desiring  authorization  to  hold 
interlocking  directorates  based  on  a 
finding  of  common  ownership  to  make 
specific  filings  with  the  Commission; 
and  (4)  carriers  that  undergo  a  change  in 
status  with  respect  to  interlocking 
directorate  status  to  file  a  change  of 
status  report.  The  Commission  found 
that  interlocking  directorates  rarely 
threaten  to  constrain  competition.  More 
precisely,  the  Commission  finds  it 
difficult  to  envision  a  proposed 
interlock  that  the  Commission  would 
conclude  to  be  anticompetitive,  ab 
initio,  such  that  the  Commission  would 
deny  approval  for  such  interlock.  To  the 
extent  that  potentially  anticompetitive 
interlocks  may  occur,  the  Commission 
further  finds  that  other  Title  II 
provisions  and  antitrust  laws  adequately 
protect  against  the  particular  concerns 
its  Part  62  rules  seek  to  address. 
Therefore,  the  Commission  found  that 
its  rules  are  no  longer  necessary  in  the 
public  interest  and  should  be  repealed. 

The  Commission  also  concludes  that, 
pursuant  to  section  10  of  the  Act.  the 
Conunission  should  forbear  from 
enforcing  the  interlocking  directorate 
provisions  of  section  212  of  the  Act.  In 
the  Notice,  the  Commission  tentatively 
concluded  that  the  Commission  should 
forbear  from  enforcing  the  provisions  of 


section  212  of  the  Act  requiring  any 
person  seeking  to  hold  the  position  of 
officer  or  director  with  more  than  one 
carrier  subject  to  the  Act  to  seek  prior 
Commission  approval.  The  Commission 
tentatively  conduded  that  these 
provisions  of  section  212  of  the  Act:  (1) 
Are  not  necessary  to  ensiue  that  a 
carrier's  charges,  practices,  or 
classifications  are  just  and  reasonable, 
and  are  not  unjustly  or  unreasonably 
discriminatory;  and  (2)  are  not 
necessary  for  the  protection  of 
consumers.  The  Commission  also 
tentatively  concluded  that  forbearance 
from  enforcing  these  requirements  is 
consistent  with  the  public  interest.  The 
Commission  recogi^zed  in  the  Notice 
that  section  212  of  the  Act  apphes  to 
carriers  in  telecommunications  markets 
that  may  not  yet  be  fully  competitive, 
and  therefore,  sought  comment  on 
whether  the  analysis  undertaken  to 
consider  forbearance  fit>m  enforcing 
section  212  of  the  Act  should  vary  from 
market  to  market.  No  commenter 
opposes  the  Commission's  tentative 
conclusion  that  the  Commission  should 
forbear  from  section  212  of  the  Act  as 
appUed  to  all  carriers  in  all 
telecommunications  markets.  For  all  the 
reasons  detailed  previously  in  support 
of  eliminating  its  part  62  rules,  the 
Commission  concludes  that  each  of  the 
statutory  criteria  for  forbearance  is 
satisfied,  and.therefore,  that  it  should 
forbear  bom  enforcing  these  provisions 
of  section  212  of  the  Act  in  all  markets. 

V.  Final  Regulatory  Flexibility  Act 
Anafysis 

8.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
incorporated  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  poUcies  and  rules 
proposed  in  the  Notice.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  Notice, 
including  comment  on  the  IRFA.  This 
present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. 

9.  Need  for,  and  Objectives  of,  this 
Action:  The  Commission  initiated  its 
examination  of  its  part  62  rules  as  part 
of  its  1998  biennial  review  of 
regulations  as  required  by  section  11  of 
the  Communications  Act  of  1934,  as 
amended.  The  Commission  also  issued 
the  Notice  to  review  its  regulatory 
regime  for  interlocking  directorates,  and 
to  determine  whether  in  light  of  section 
10  of  the  Act.  the  Conunission  should 
forbear  from  applying  such 
requirements,  llie  purpose  of  the  Report 
and  Order  is  to  delete  part  62  of  the 
Commission's  rules,  which  the 
Commission  finds  are  no  longer 
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lecessary  in  the  public  interest.  The 
Commission  also  has  determined  that  it 
ihould  forbear  from  addressing  those 
)rovisions  in  section  212  of  the  Act  that 
iddress  interlocking  directorates. 

10.  Summary  of  Significant  Issues 
Raised  by  Public  Comments  in  Response 
o  the  IRFA:  In  the  IRFA,  the 

I  !k>mmission  sought  comment  on 
vhether  repealing  part  62  of  its  rules 
ind  forbearing  from  section  212  would 
>enefit  small  entities.  The  Commission 

:  eceived  no  comments  in  response  to 
he  IRFA.  Several  commenters, 
ncluding  one  small  entity,  however, 
ndicated  that  the  proposals  in  the 

.  Notice  would  benefit  small  entities  by 
educing  unnecessary  regulatory 
)urdens. 

11.  Description,  potential  impact,  and 
J  lumber  of  small  entities  affected:  In  this 
( irder,  the  Commission  has  decided  to 

1  epeal  part  62  of  its  rules,  which 
ncludes  eliminating  the  post-interlock 
iling  requirement  for  non-dominant 
( arriers,  many  of  whom  may  be  small 
( intities.  The  Conunission  also  has 
ecided  to  forbear  from  enforcing  those 
rovisions  of  section  212  of  the  Act 
ddressing  interlocking  directorates, 
orbearance  from  enforcing  these  rules 
ill  benefit  small  entities  by  reducing 
e  regulatory  burden  to  which  small 
usinesses  would  otherwise  be  subject. 

12.  To  estimate  the  number  of  small 
( intities  that  would  benefit  from  this 
positive  economic  impact,  we  first 

( lonsider  the  statutory  definition  of 
'  small  entity"  under  the  RFA.  The  RFA 
I  ;enerally  defines  "small  entity"  as 
kaving  the  same  meaning  as  the  term 

small  business,"  "small  organization," 
ind  "small  governmental  jiuisdiction." 
m  addition,  the  term  "small  business" 
1  las  the  same  meaning  as  the  term 

small  business  concern"  under  the 
i  Imall  Business  Act,  unless  the 
( lommission  has  developed  one  or  more 
I  efinitions  that  are  appropriate  to  its 
i  ctivities.  Under  the  Small  Business 
i  ict,  a  "small  business  concern"  is  one 
mat:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
f  operation;  and  (3)  meets  any 
dditional  criteria  established  by  the 
mall  Business  Administration  (SEA). 
he  SBA  has  defined  a  small  business 
ir  Standard  Industrial  Classification 
(SIC)  categories  4812  (Radiotelephone 
Communications)  and  4813  (Telephone 
( kimmimications.  Except 
i  Radiotelephone)  to  be  small  entities 
<  krhen  they  have  no  more  than  1,500 
mployees.  We  first  discuss  the  number 
( I  small  telephone  companies  falling 
I  dthin  these  SIC  categories,  then 
e  ttempt  to  refine  further  those  estimates 
t }  correspond  with  the  categories  of 


telephone  companies  that  are  commonly 
used  under  our  rules. 

13.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
niunbers  of  commercial  wireless 
entities,  ap[}ears  to  be  data  the 
Commission  publishes  annually  in  its 
Telecommunications  Industry  Revenue 
report,  regarding  the 
Telecommunications  Relay  Service 
(TRS).  According  to  data  in  the  most 
recent  report,  there  are  3.459  interstate 
carriers.  These  carriers  include,  inter 
alia,  local  exchange  carriers,  wireline 
carriers  and  service  providers, 
inlerexchange  carriers,  competitive 
access  providers,  operator  service 
providers,  pay  telephone  operators, 
providers  uf  Itsltipliune  toil  service, 
providers  of  telephone  exchange 
service,  and  resellers. 

14.  Although  some  affected 
incumbent  local  exchange  carriers 
(ILECs)  may  have  1,500  or  fewer 
employees,  we  do  not  believe  that  such 
entities  should  be  considered  small 
entities  within  the  meaning  of  the  RFA 
because  they  are  either  dominant  in 
their  field  of  operations  or  are  not 
independently  owned  and  operated,  and 
therefore  by  definition  not  "small 
entities"  or  "small  business  concerns" 
imder  the  RFA.  Accordingly,  our  use  of 
the  terms  "small  entities"  and  "small 
businesses"  does  not  encompass  small 
ILECs.  Out  of  an  abundance  of  caution, 
however,  for  regulatory  flexibility 
analysis  purposes,  we  will  separately 
consider  small  ILECs  within  this 
analysis  and  use  the  term  "small  ILECs" 
to  refer  to  any  ILECs  that  arguably  might 
be  defined  by  the  SBA  as  "small 
business  concerns." 

15.  Total  Number  of  Telephone 
Companies  Affected.  The  United  States 
Bureau  of  the  Census  ("the  Census 
Bureau")  reports  that,  at  the  end  of 
1992,  there  were  3,497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year.  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  and  resellers.  It 
seems  certain  that  some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  or  small  incumbent 
LECs  because  they  are  not 
"independenUy  owned  and  operated." 
Additionally,  we  note  that  the  number 
of  small  entities  affected  by  this  rule 
change  as  set  forth  in  this  Order  is  less 
than  the  total  number  of  telephone 
companies  as  stated  herein,  because  as 


discussed,  the  Commission  already  has 
decided  to  forbear  from  applying  section 
212  of  the  Act  with  regard  to'CMRS 
providers.  It  seems  reasmiable  to 
conclude,  therefore,  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
this  Order. 

16.  Wireline  Carriers  and  Service 
Providers.  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
commimications  companies  other  than 
radiotelephone  companies.  The  Census 
Bureau  reports  that,  there  were  2.321 
such  telephone  companies  in  operation 
for  at  least  one  year  at  the  end  of  1992. 
According  to  SBA's  definition,  a  small 
business  telephone  company  other  than* 
a  radiotelephone  company  is  one 
employing  no  more  than  1,5UU  persons. 
All  but  26  of  the  2,321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau  were  reported  to  have 
fewer  than  1,000  employees.  Thus,  even 
if  all  26  of  those  companies  had  more 
than  1,500  employees,  there  would  still 
be  2,295  non-radiotelephone  companies 
that  might  qualify  as  small  entities  or 
small  incumbent  LECs.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  wireline  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  imder  SBA's 
definition.  Consequendy,  we  estimate 
that  there  are  fewer  than  2,295  small 
entity  telephone  communications 
companies  other  than  radiotelephone 
companies  that  may  be  affected  by  the 
decisions  in  this  Order. 

17.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  definition  imder  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  LECs  nationwide  of  which 
we  are  aware  appears  to  be  the  data  that 
we  collect  annually  in  connection  with 
the  Telecommunications  Relay  Service 
(TRS).  According  to  our  most  recent 
data,  1,371  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1.371  small 
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entity  LECs  or  small  incumbent  LECs 
that  may  be  affected  by  the  decisions  in 
this  Order. 

18.  Interexchange  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  interexchange 
services  (DCCs).  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  companies. 
The  most  reliable  soiut:e  of  information 
regarding  the  number  of  IXCs 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annuaUy  in  connection  with  TRS. 
According  to  our  most  recent  data,  143 
companies  reported  that  they  were 
engaged  in  the  provision  of 
interexchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  luiable  at  this  time  to 
estimate  with  greater  precision  the 
niunber  of  DCCs  that  would  qualiiy  as 
small  business  concerns  imder  SBA's 
definition.  Consequendy,  we  estimate 
that  there  are  fewer  than  143  small 
entity  DCCs  that  may  be  afiiected  by  the 
decisions  in  this  Order. 

19.  Competitive  Access  Providers. 
Neither  the  Ck)mmission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
competitive  access  services  (CAPs).  The 
closest  applicable  definition  imder  SBA 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
companies.  The  most  reliable  soiuce  of 
information  regarding  the  number  of 
CAPs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS. 
According  to  our  most  recent  data,  109 
companies  reported  that  they  were 
engaged  in  the  provision  of  competitive 
access  services.  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1,500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  niunber  of  CAPs 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  109  small  entity  CAPs  that 
may  be  afiiected  by  the  decisions  in  this 
Order. 

20.  Pay  Telephone  Operators.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  pay  telephone  operators. 
The  closest  applicable  definition  imder 
SBA  rules  is  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  niunber  of  pay  telephone 


operators  nationwide  is  the  data  that  we 
collect  annually  in  connection  with  the 
TRS  Worksheet.  According  to  our  most 
recent  data,  441  companies  reported 
that  they  were  engaged  in  the  provision 
of  pay  telephone  services.  We  do  not 
have  information  on  the  number  of 
carriers  that  are  not  independenUy 
owned  and  operated,  nor  have  more 
than  1,500  employees,  and  thus  are 
imable  at  this  time  to  estimate  with 
greater  precision  the  number  of  pay 
telephone  operators  that  would  quedify 
as  small  business  concerns  under  SBA's 
definition.  Consequendy,  we  estimate 
that  there  are  fewer  than  271  small  pay 
telephone  operators. 

21.  Operator  Service  Providers. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
operator  services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  commimications  companies 
other  than  radiotelephone  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  operator  service 
providers  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  we 
collect  annually  in  coimection  with  the 
TRS.  According  to  our  most  recent  data, 
27  companies  reported  that  they  were 
engaged  in  the  provision  of  operator 
services.  Although  it  seems  certain  that 
some  of  these  companies  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  operator 
service  providers  that  would  quaUfy  as 
small  business  concerns  under  SBA's 
definition.  Consequentiy,  we  estimate 
that  there  are  fewer  than  27  small  entity 
operator  service  providers  that  may  be 
affected  by  the  decisions  in  this  Order. 

22.  Resellers.  Neither  the  Commission 
nor  SBA  has  developed  a  definition  of 
small  entities  specifically  applicable  to 
resellers.  The  closest  applicable 
definition  imder  SBA  rules  is  for  all 
telephone  communications  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  resellers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS. 
Accordbog  to  our  most  recent  data,  339 
companies  reported  that  they  were 
engaged  in  the  resale  of  telephone 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independenUy  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
imable  at  this  time  to  estimate  with 
greater  precision  the  number  of  resellers 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequentiy,  we  estimate  that  there  are 
fewer  than  339  small  entity  resellers 


that  may  be  affected  by  the  decisions 
adopted  in  this  Order. 

23.  Private  Paging.  At  present,  there 
are  approximately  24,000  Private  Paging 
licenses.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independentiy  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
paging  carriers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  We  estimate  that  the 
majority  of  private  paging  providers 
would  qualify  as  small  entities  under 
the  SBA  definition.  We  note  that  private 
paging  does  not  include  conunon  carrier 
paging,  for  which  the  Commission  has 
adopted  auction  rules  and  has  proposed 
to  SBA  a  special  small  business  size 
standard  definition. 

24.  Wireless  (Radiotelephone) 
Carriers.  SBA  has  developed  a 
definition  of  small  entities  for 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  1,176  such  companies  in  operation 
for  at  least  one  year  at  the  end  of  1992. 
According  to  SBA's  definition,  a  small 
business  radiotelephone  company  is  one 
employing  no  more  than  1,500  persons. 
The  Census  Bureau  also  reported  that 
1,164  of  those  radiotelephone 
companies  had  fewer  than  1.000 
employees.  Thus,  even  if  all  of  the 
remaining  12  companies  had  more  than 
1,500  employees,  there  would  still  be 
1,164  radiotelephone  companies  that 
might  qualify  as  small  entities  if  they 
are  independentiy  owned  are  operated. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independentiy 
owned  and  operated,  we  are  imable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  radiotelephone 
carriers  and  service  providers  that 
would  qualify  as  small  business 
coi^cems  under  SBA's  definition. 
Consequentiy,  we  estimate  that  there  are 
fewer  tiian  1,164  small  entity 
radiotelephone  companies  that  may  be 
affected  by  the  decisions  adopted  in  this 
Order. 

25.  Recording,  record  keeping,  and 
other  compliance  requirements:  No 
additional  paperwork  will  be  required 
by  the  decisions  adopted  in  this 
proceeding.  This  proceeding  eliminates 
filing  requirements  set  forth  in  part  62 
of  the  Commission's  rules. 

26.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered:  The  impact  of  this 
proceeding  should  be  beneficial  to  small 
businesses,  because  eliminating  the 
Commission's  part  62  rules  will  reduce 
the  reporting  or  recordkeeping 
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1  equirements  on  all  communications 
Common  carriers. 

27.  Report  to  Congress:  The 

I  Commission  will  send  a  copy  of  this 
Order,  including  this  FRFA,  in  a  report 
1 0  be  sent  to  Congress  pursuant  to  the 

Imall  Business  Regulatory  Enforcement 

aimess  Act  of  1996,  5  U.S.C. 
|01(a)(l)(A).  In  addition,  the 
( k)mmission  will  send  a  copy  of  this 
( )rder,  including  FRFA,  to  the  CSiief 
( k>unsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
( )rder  and  FRFA  (or  siunmaries  thereof) 
\  nil  also  be  published  in  the  Federal 
I  Register. 

^  1.  Conclusion  and  Ordering  Clauses 

28.  Accordingly,  It  is  ordered  that 
I  lursuant  to  sections  1, 4, 10, 11,  and 
;  12,  uf  the  Communications  Act  of 

:  934,  as  amended,  47  U.S.C.  151. 154, 
:  60, 161,  and  212,  the  policies,  ndes, 
e  nd  requirements  set  forth  herein  ARE 
iiDOPTED. 

29.  It  is  further  ordered  That  pursuant 
t )  section  11  of  the  Communications 

/  .ct  of  1934.  as  amended,  47  U.S.C.  161, 
t  lat  part  62  of  the  Commission's  rules, 
47  CFR  part  62,  is  no  longer  in  the 
public  interest,  and  therefore  is 
[lEMOVED,  effective  30  days  after 
Publication  of  the  text  thereof  in  the 
'ederal  Register. 

30.  It  is  further  ordered  That  piusuant 
t )  section  10  of  the  Commiuiications 

/  .ct  of  1934,  as  amended,  47  U.S.C.  160, 
t  le  Commission  WILL  FORBEAR  from 
t  lose  provisions  of  section  212 
i  ddressing  interlocking  directorates,  47 
S.C.  212,  effective  30  days  after 

ublication  of  the  text  thereof  in  the 

ederal  Register. 

31.  It  is  further  ordered  That  the 
mmission's  Office  of  Public  Affairs, 

eference  Operations  Division,  shall 
3nd  a  copy  of  this  Order,  including  the 
nal  Regulatory  Flexibility  Analysis,  to 
le  Chief  Counsel  for  Advocacy  of  the 
all  Business  Administration. 

of  Subjects  in  47  CFR  part  62 

Antitrust,  Communications  common 
I  :brriers.  Radio,  Reporting  and 
:-(»cordkeeping  requirements.  Telegraph 
i  I  ad  telephone. 

derai  Communications  Commission. 
illiam  F.  Caton, 

iputy  Secretary. 

ie  Changes 

^RT  62— [REMOVED] 

Accordingly,  under  the  authority  47 
.S.C.  154,  amend  47  CFR  chapter  I  by 
1  ^moving  part  62. 

I K  Doc.  99-20886  Filed  8-11-99;  8:45  am] 
I K  LUNG  COOE  STia-OI-U 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admlnlatration 

50CFRPart622 

[Docket  No.  990330083-9166-02;  I.D. 
031999B] 

RIN  0646-AK32 

Flahariaa  of  tha  Caribbaan,  Gulf  of 
Maxico,  and  South  Atlantic;  Shrimp 
Flahary  of  tha  GuN  of  Mexico;  Hnal 
Rula;  Corraction 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  correction. 

summary:  NMFS  issues  a  correction  to 
the  final  rule,  published  in  the  Federal 
Register  on  July  13, 1999,  which 
established  procediues  for  the  testing 
and  certification  of  bycatch  reduction 
devices  for  use  in  shrimp  trawls  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Mexico.  This  action  corrects  a 
prohibition  by  adding  a  cross  reference  - 
applicable  to  the  South  Atlantic  shrimp 
fishery  that  was  inadvertently  omitted, 
corrects  an  amendatory  instruction, 
corrects  an  erroneous  cross  reference  in 
the  DATES  section,  and  corrects  an 
erroneous  acronym  in  §  622.41(h)(3). 
DATES:  Effective  August  12, 1999. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Rodney  C.  Daltra,  727-570-5325. 
SUPPLEMENTARY  INFORMATION:  On  July 
13, 1999,  NMFS  published  a  final  rule, 
at  64  FR  37690,  that  established 
procediwes  for  the  testing  and 
certification  of  bycatch  reduction 
jlevices  for  use  in  shrimp  trawls  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Mexico.  This  rule  corrects  §  622.7(aa)  to 
incorporate  the  applicable  cross 
reference  regarding  the  South  Atlantic 
shrimp  fishery.  Also,  this  rule  corrects 
cross  references  in  the  DATES  section.  In 
addition,  this  rule  corrects  an  acronym 
in  §  622.41(3)(i)(B)  and  (3)(ii). 

Corrections 

hi  final  rule  FR  Doc.  99-17488 
published  on  July  13, 1999  (64  FR 
37690),  make  the  following  corrections: 

1.  On  page  37690,  in  the  3"*  colunm, 
under  DATES,  in  the  11*^  and  12"'  lines, 
"§622.41(h)(4)(i)  and  (h)(4)(ii),"  is 
corrected  to  read  "§  622.41(h)(3)(i)  and 
(h)(3)(ii).". 

§622.7    [Corrw:tMq 

2.  On  page  37693.  in  the  3"*  column, 
amendatory  instruction  2  is  corrected  to 
read  as  follows:  "2.  In  §622.7, 


paragraph  (aa)  is  revised  to  read  as 
follows:". 

3.  On  the  same  page,  in  the  same 
column,  under  §  622.7(aa),  in  the  last 
fine,  "§  622.41(h)(3)"  is  corrected  to 
read  "§622.41(g)(3)(i)  or  (h)(3)". 

1622^1    CComctad] 

4.  On  page  37694,  in  the  1«  colunm, 
under  §  622.41(h)(3)(i)(B),  in  the  2'xi  and 
6*  lines  "RA"  is  corected  to  read  "RD" 
in  both  places. 

5.  On  the  same  page,  in  the  2*^ 
column,  under  §622.41(h)(3)(ii),  in  the 
6*,  9*,  and  31"  lines  "RA"  is  corrected 
to  read  "RD"  in  three  places. 

Dated:  August  6, 1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Sennrfi. 

[FR  Doc.  99-20901  Filed  8-11-99;  8:45  am) 

BILUNG  COOE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atnwapharie 
Administration 

50CFRPart679 

[Docint  No.  990304062-9062-01 ;  LO. 

0d0999oj 

Fiahariaa  of  ttw  Excluaiva  Economic 
Zona  Off  Alaalca;  Other  Roclcfiah  iriWia 
Waatam  Regulatory  Area  of  tha  Gulf  of 
Alaaica 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  other  rockfish  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GO A).  NMFS  is  requiring  that  catch  of 
other  rockfish  in  this  area  be  treated  in 
the  same  maimer  as  prohibited  species 
and  discarded  at  sea  with  a  minimum  of 
injtiry.  This  action  is  necessary  because 
the  amoimt  of  the  1999  total  allowable 
catch  (TAG)  of  other  rockfish  in  this 
area  has  been  reached. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  9, 1999,  until  2400 
hrs,  A.l.t.,  December  31. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson  907-481-1780  or 
tom.pearson@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  GiUf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
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under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  1999  TAG  of  other  rockfish  in  the 
Westwn  Regulatory  Area  of  the  GOA 
was  establi^ied  as  20  metric  tons  by  the 
Final  1999  Harvest  Specifications  of 
Groundfish  for  the  GOA  (64  FR  12094, 
March  11. 1999).  See  §  679.20(c)(3)(ii)- 

In  accordance  with  §  679.20(d)(2),  the 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  1999  TAG  of 
other  rockfish  in  the  Western  Regulatory 
Area  of  the  GOA  has  been  reached. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  other  rockfish  in  the 
Western  Regulatory  Area  of  the  GOA  be 
treated  as  prohibited  species  in 
accordance  with  §  679.21(b). 

Clarification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
ovwharvesting  the  1999  TAG  for  othw 
rockfish  in  the  Western  Regulatory  Area 
of  the  GOA.  A  delay  in  the  effective  date 
is  impracticable  and  contrary  to  the 
public  interest.  The  fleet  has  taken  the 
amount  of  the  1999  TAG  for  other 
rockfish  in  the  Western  Regulatory  Area 
of  the  GOA.  Fiulher  delay  would  only 
result  in  overharvest.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  reqiiired  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  9, 1999. 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-20904  Filed  8-9-99;  4:56  pm] 
BMJJNG  CODE  3S10-22-f 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 


SO  CFR  Part  679 

[DoclwtNo. 
080999A] 


1;I.D. 


Flaharlaa  of  tlw  Exdualva  Economic 
Zona  Off  Alaaka;  Pacific  Ocaan  Pardi 
in  tha  Cantrai  Ragulatory  Area  of  ttM 
GulfofAiaalia 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACnON:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  ocean  perch  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  1999  total 
allowable  catch  (TAC)  of  Pacific  ocean 
perch  in  this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  9, 1999,  through 
2400  hrs,  A.l.t,  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPtEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
imder  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  1999  TAC  of  Pacific  ocean  perch 
in  the  Central  Regulatory  Area  of  the 
Gulf  of  Alaska  was  established  by  the 
Final  1998  Harvest  Specifications  of 
Groundfish  for  the  GOA  (64  FR  12094, 
March  11, 1999)  as  6,760  metric  tons 
(mt),  determined  in  accordance  vdth 
§  679.20(c)(3)(ii).  The  directed  fishery 
for  Pacific  ocean  perch  in  the  Central 


Regulatory  Area  was  closed  under 
§679.20(d)(iii)  on  July  11, 1999,  (64  FR 
37884,  July  14, 1999)  and  reopened  on 
August  6, 1999  (notification  filed  by  the 
Office  of  the  Federal  Register  on  August 
5, 1999). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1999  TAC  for 
Pacific  ocean  perch  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  5,760  mt,  and  is  setting 
aside  the  remaining  1,000  mt  as  bycatch 
to  support  other  anticipated  groimdfish 
fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  ocean  perch 
in  the  Central  Regulatory  Area. 

Maximum  retainable  bycatch  amoimts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
firom  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1999  TAG  of  Pacific 
ocean  perch  for  the  Central  Regulatory 
Area  of  the  GOA.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
imder  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  9, 1999. 
Bruce  C  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-20921  Filed  8-9-99;  4:56  pmj 
BIUING  COOE'3S10-42-f 


EPARTMENT  OF  TRANSPORTATION 
ederal  Aviation  Administration 

4  CFR  part  25 

eket  No.  NMie2;  Notice  No.  25-^-08- 

pecial  Conditions:  Bombardier  Model 
HC-a-400  Airplane;  Automatic 
akeoff  Thrust  Control  System 

Agency:  Federal  Aviation 
i  administration  (FAA),  DOT. 

i  iCnON:  Notice  of  proposed  special 
<  onditions. 
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Proposed  Rules 


Federal  Register 

Vol.  64.  No.  155 

Thursday.  August  12.  1999 


■  "his  section  of  the  FEDERAL  REGISTER 
( ontains  notices  to  the  public  of  the  proposed 
i  isuance  of  rules  and  regulations.  The 
I  lurpose  of  these  notices  is  to  give  interested 
I  tersons  an  opportunity  to  participate  in  the 
I  ule  making  prior  to  ttie  adoption  of  the  final 
I  ules. 


i  UMMARY:  This  notice  proposes  special 

I  onditions  for  the  Bombardier  Model 

I  )HC-8-400  series  airplanes.  This  new 

!  irplane  will  have  a  novel  or  imusual 

(  esign  feature  associated  with  an 

i  LUtomatic  Takeoff  Thrust  Control 

i  lystem  (ATTCS).  The  applicable 

i  irworthiness  regulations  do  not  contain 

f  ppropriate  safety  standards  for 

E  pproach  climb  performance  using  an 

/  lTTCS.  These  proposed  special 

c  onditions  contain  the  additional  safety 

E  tandards  that  the  Administrator 

c  onsiders  necessary  to  establish  a  level 

c  f  safety  equivalent  to  that  established 

[  y  the  existing  airworthiness  standards. 

[  ATES:  Comments  must  be  received  on 

c  r  before  September  13, 1999. 

t  ODRESSES:  Comments  on  this  proposal 
[  lay  be  mailed  in  duplicate  to:  Federal 
/  kViation  Administration,  Transport 
f  irplane  Directorate,  Attention:  Rules 
[  locket  (ANM-14),  Docket  No.  NM162, 
1 601  Lind  Avenue  SW.,  Renton, 
\  /ashington,  98055;  or  delivered  in 
luplicate  to  the  Transport  Airplane 
'.  directorate  at  the  above  address. 
;  bmments  must  be  marked  "Docket  No. 
*  [Ml 62."  Comments  may  be  inspected 

1  the  Rules  Docket  weekdays,  except 
'■:  ederal  holidays,  between  7:30  a.m.  and 

p.m. 

t>R  FURTHER  INFORMATION  CONTACT:  Greg 
;  uim,  FAA,  Transport  Airplane 
'.  directorate,  Aircraft  Certification  Office, 
5  tandardization  Branch,  ANM-113, 
1 501  Lind  Avenue  SW.,  Renton. 


Washington,  telephone  (425)  227-2799; 
facsimile  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  proposals  described 
in  this  notice  may  be  changed  in  light 
of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM162."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  January  31, 1995,  Bombardier 
Regional  Aircraft,  123  Garratt  Blvd., 
Downsview,  Ontario,  France,  M3K  1Y5, 
applied  for  an  amended  type  certificate 
to  include  the  new  Bombardier  Model 
'DHC-»-400  airplane.  The  Bombardier 
Model  DHC-8-400,  which  is  a 
derivative  of  the  Bombardier  (formerly 
de  Havilland,  Inc.)  Model  DHC  8-300 
series  airplanes  currently  under  Type 
Certificate  No.  A13NM  is  a  medium- 
sized  airplane  powered  by.  two  Pratt  & 
Whitney  Canada  PW150A 
turbopropeller  engines  mounted  on  the 
wings.  Each  engine  is  equipped  with  a 
Dowty  Aerospace  Model  R408  propeller 
and  is  capable  of  delivering  5071 
horsepower  at  takeoff.  The  airplane  is 
configxuwl  for  five  flight  crewmembers 
and  78  passengers. 

The  Bombardier  Model  DHC-8-400 
incorporates  an  unusual  design  feature, 
the  Automatic  Takeoff  Thrust  Control 
System  (ATTCS),  referred  to  by 
Bombardier  as  uptrim,  to  show 


compliance  with  the  approach  climb 
requirements  of  §  25.121(d).  Appendix  I 
to  part  25  limits  the  application  of 
performance  credit  for  ATTCS  to  takeoff 
only.  Since  the  airworthiness 
regulations  do  not  contain  appropriate 
safety  standards  for  approach  climb 
performance  using  ATTCS,  special 
conditions  are  required  to  ensiue  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101.  Bombardier  must  show  that  the 
Model  DHC-8-^00  meets  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A13NM  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  to  the  type 
certificate.  The  regulations  incorporated 
by  reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A13NM  are  as  follows: 
part  25,  effective  February  1, 1965, 
including  Amendments  25-1  through 
25-86,  and  §  25.109  as  amended  by 
Amendment  92.  The  certification  basis 
may  also  include  later  amendments  to 
part  25  that  are  not  relevant  to  these 
special  conditions.  In  addition,  the 
certification  basis  for  the  Model  DHC- 
8-400  includes  part  34.  effective 
September  10, 1990,  including 
Amendment  34-3  effective  February  3. 
1999,  plus  any  amendments  in  effect  at 
the  time  of  certification;  and  part  36, 
effective  December  1, 1969,  including 
Amendments  36-1  through  36-21  and 
any  subsequent  amendments  which  will 
be  applicable  on  the  date  the  type 
certificate  is  issued.  These  special 
conditions  form  an  additional  part  of 
the  type  certification  basis.  In  addition, 
the  certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25.  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Bombardier  Model 
DHC-8— 400  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §21.16. 

In  addition  to  the  applicable 
airworthiness  regidations  and  special 
conditions,  the  Model  DHC-8-400  must 
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comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  14  CFR  part 
34  and  the  noise  certification 
requirements  of  14  CFR  part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 

with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  fiaature,  or  should  any  other 
model  already  included  on  Uie  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  specidl  cundiUuiui 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  DHC-8-400  will 
incorporate  the  following  novel  or 
unusual  design  feature:  the  Automatic 
Takeoff  Thrust  Control  System - 
(ATTCS),  referred  to  by  Bombardier  as 
uptrim,  to  show  compliance  with  the 
approach  climb  requirements  of 
§  25.121(d).  The  Bombardier  Model 
DHC-8— 400  is  a  medium-sized  airplane 
powered  by  two  Pratt  &  Whitney  Canada 
PW150A  turbopropeller  engines 
equipped  with  Full  Authority  Digital 
Engine  Controls  (FADEC)  that,  in  part, 
protect  against  exceeding  engine  limits. 
The  Model  DHC-a-400  is  also  equipped 
with  Dowty  Aerospace  Model  R408 
propellers  as  part  of  the  propulsion 
package.  The  propellers  incorporate  a 
Propeller  Electronic  Control  (PEC)  that 
functions  with  the  FADEC  to  control  the 
enmne/propeller  system. 

The  Model  DHC-8-400  incorporates  a 
non-moving  throttle  system  that 
functions  by  placing  the  throttle  levers 
in  detents  for  the  takeoff  and  climb 
phases  of  flight,  allowing  the  FADEC  to 
schedule  power  settings  based  on  flight 
phase.  With  the  uptiim  and  associated 
systems  functioning  normally  as 
designed,  all  applicable  requirements  of 
part  25  of  the  Federal  Aviation 
Regulations  (FAR)  and  paragi^ph  25  of 
the  Joint  Aviation  Requirements  QAR), 
will  be  met  without  requiring  any  action 
by  the  crew  to  increase  power. 

Automatic  takeoff  power  control  on 
the  Model  DHC-8-400  involves 
uptrimming  the  remaining  engine  to 
Maximum  Takeoff  Power  (MTOP)  and 
autofsathering  the  propeller  on  the 
failed  engine.  These  actions  will  be 
controlled  by  the  PEC.  At  takeoff  when 
AUTOFEATHER  (A/F)  is  selected  and 
the  power  levers  are  set  to  Normal 


Takeoff  Power  (NTOP),  an  "A/F  ARM" 
message  on  the  engine  display  will 
confirm  to  the  pilot  that  the  system  is 
armed  and  autofeather  and  uptrim  will 
occur  without  any  further  action  by  the 
crew  if  an  engine  fails.  During  go- 
aroimd  the  uptrim  will  be  automatically 
armed  as  soon  as  the  control  (power) 
levers  are  set  to  the  takeoff  (go-aroimd) 
configuration. 

Engine  power  is  set  to  NTOP,  which 
is  90  percent  of  MTOP,  to  initiate  the 
takeoff  roll.  The  value  of  NTOP  for  the 
ciuxent  ambient  conditions  will  be 
calculated  and  set  by  the  FADEC. 
Following  an  engine  £ulure  during 
takeoff  or  go-around,  the  ATTCS  will 
change  the  power  reference  on  the 
operating  engineto  achieve  the  MTOP 
rating  if  the  engine  power  was  originally 
set  io  NTOP.  If  the  reduced  power 
takeoff  option  is  being  used  the  ATTCS 
will  increase  the  power  of  the  operating 
engine  from  90  percent  to  100  percent 
of  the  corresponding  set  power. 

The  engine  operating  lunits  (turbine 
temperature  and  RPM)  for  NTOP  are  set 
and  displayed  to  the  pilot  when  that 
rating  is  selected.  These  limits  are  set 
such  that  the  engine  red  line  limits  are 
not  exceeded  when  an  uptrim  is 
applied.  When  MTOP  rating  is  selected 
or  triggered,  the  engine  limits  are  reset 
automatically  to  reflect  the  engine  red 
line  limits. 

When  both  Power  Lever  Angles  (PLA) 
are  high  and  both  the  Condition  Lever 
Angles  (CLA)  are  at  maximum  position 
(MAX),  the  system  is  armed.  If  the 
torque  on  one  engine  drops  below  25 
percent,  the  PEC  on  the  failed  engine 
sends  an  uptrim  signal  to  the  remaining 
engine.  Other  conditions  that  will 
trigger  the  uptrim  are  the  reduction  of 
prop  speed  (Np)  below  80  percent  or  the 
automatic  feathering  of  the  prop.  The 
power  levers  will  continue  to  function 
normally  shoidd  the  ATTCS  fail.  The 
MTOP  can  also  be  selected  by  pressing 
the  "MTOP"  switch  on  the  engine 
control  panel.  The  full  MTOP  is 
available  if  the  pilot  elects  to  push  the 
PLA  past  the  takeoff  power  detent  into 
the  over  travel  range. 

To  deactivate  the  uptrim,  the  PLA's 
shoidd  be  moved  out  of  the  rating  detent 
to  a  position  less  than  60  degrees  (PLA 
not  high)  or  the  CLA  of  the  active  engine 
shoidd  be  moved  out  of  the  MAX/1020 
takeoff  detent. 

The  part  25  standards  for  ATTCS, 
contained  in  §  25.904  and  Appendix  I, 
specifically  restrict  performance  credit 
for  ATTCS  to  takeoff.  Expanding  the 
scope  of  the  standards  to  include  other 
phases  of  flight,  including  go-around, 
was  considered  at  the  time  the 
standards  were  issued,  but  flightcrew 
workload  issues  precluded  further 


consideration.  As  stated  in  the  preamble 
to  Amendment  25-62:  "In  regard  to 
ATTCS  credit  for  approach  cUmb  and 
go-around  maneuvers,  current 
regulations  preclude  a  higher  thrust  for 
the  approadb  climb  (§  25.121(d))  than 
for  the  landing  climb  (§  25.119).  The 
workload  required  for  the  flightcrew  to 
monitor  and  select  from  multiple  in- 
flight thrust  settings  in  the  event  of  an 
engine  failure  during  a  critical  point  in 
the  approach,  landing,  or  go-around 
operations  is  excessive.  Therefore,  the 
FAA  does  not  agree  that  the  scope  of  the 
amendment  should  be  changed  to 
include  the  use  of  ATTCS  for  an3rthing 
except  the  takeoff  phase"  (52  FR  43153, 
November  9, 1987). 

The  ATTCS  incorporated  on  the 
Model  DHC-8-^00  allows  the  pilot  to 
use  the  same  power  setting  procedure 
during  a  go-around,  regardless  of 
whether  or  not  an  engine  fails.  In  either 
case,  the  pilot  obtains  go-around  power 
by  moving  the  throtdes  into  the  forward 
(takeoff/go-around)  throttle  detent. 
Since  the  ATTCS  is  permanentiy  armed, 
it  will  function  automatically  following 
an  engine  failure,  and  advance  the 
remaining  engine  to  the  ATTCS  thrust 
level.  Therefore,  this  design  adequately 
addresses  the  pilot  workload  concerns 
identified  in  the  preamble  to 
Amendment  25-62.  Accordingly,  these 
proposed  special  conditions  would 
require  a  showing  of  compliance  with 
those  provisions  of  §  25.904  and 
Appendix  I  that  are  applicable  to  the 
approach  climb  and  go-around 
maneuvers. 

The  definition  of  a  critical  time 
interval  for  the  approach  climb  case, 
during  which  time  it  must  be  extremely 
improbable  to  violate  a  flight  path  based 
on  the  §  25.121(d)  gradient  requirement, 
is  of  primary  importance.  The 
§  25.121(d)  gradient  requirement 
implies  a  minimum  one-engine- 
inoperative  flight  path  capability  with 
the  airplane  in  the  approach 
configuration.  The  engine  may  have 
been  inoperative  before  initiating  the  go- 
around,  or  it  may  become  inoperative 
during  the  go-around.  The  definition  of 
the  critical  time  interval  must  consider 
both  possibilities. 

Applicability 

As  discussed  above,  these  proposed 
special  conditions  would  be  applicable 
to  the  Bombardier  Model  DHC-»-400. 
Should  Bombardier  apply  at  a  later  date 
for  a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 
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jonclusion 

This  action  affects  only  certain  design 
i  latures  on  the  Bombardier  Model  DHC- 
)  -400  airplane.  It  is  not  a  rule  of  general 
i  pplicability  and  affects  only  the 
]  lanufacturer  who  applied  to  the  FAA 
( tr  approval  of  these  features  on  the 
I  irplane. 

|st  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
I  ad  recordkeeping  requirements. 

The  authority  citation  for  these 
]  roposed  special  conditions  is  as 
fllows: 

Authority:  49  U.S.Q  106(g),  40113,  44701- 

H^ 702,  44704. 

'  [  he  Proposed  Special  Conditioiis 

Accordingly,  the  Federal  A\'iation 
dministration  (FAA)  proposes  the 
'^Uowing  special  conditions  as  part  of 
e  type  certification  basis  for  the 
mbardier  Regional  Aircraft  Model 
:C-8-400  airplane. 

1.  General.  An  Automatic  Takeoff 
t  Control  System  (ATTCS)  is 

fined  as  the  entire  automatic  system, 
eluding  all  devices,  both  mechanical 
k  id  electrical  that  sense  engine  failiu^, 
nansmit  signals,  actuate  fuel  controls  or 
)  ower  levers,  or  increase  engine  power 
I  f  other  means  on  operating  engines  to 
i  II  :hieve  scheduled  thrust  or  power 
i  I  icreases  and  furnish  cockpit 
i  I  Lformation  on  system  operation. 

2.  ATTCS.  The  engine  power  control 
i ;  'Stem  that  automatically  resets  the 

>  iwer  or  thrust  on  the  operating  engine 
Allowing  engine  failure  during  the 
approach  for  landing)  must  comply  with 
ijhe  following  requirements: 

I !  a.  Performance  and  System  Reliability 
^tequirements.  The  probability  analysis 
iiust  include  consideration  of  ATTCS 
J  ailure  occiuring  after  the  time  at  which 
It  le  flightcrew  last  verifies  that  the 
i  \  FFCS  is  in  a  condition  to  operate  until 


the  beginning  of  the  critical  time 
interval. 

b.  Thrust  Setting.  The  initial  takeoff 
thrust  set  on  each  engine  at  the 
beginiibg  of  the  takeoff  roll  or  go- 
around  may  not  be  less  than: 

(1)  Ninety  (90)  percent  of  the  thrust 
level  set  by  the  ATTCS  (the  maximum 
takeoff  thrust  or  power  approved  for  the 
airplane  under  existing  ambient 
conditions); 

(2)  That  required  to  permit  normal 
operation  of  all  safety-related  systems 
and  equipment  dependent  upon  engine 
thrust  or  power  lever  position;  or 

(3)  That  shown  to  be  free  of  hazardous 
engine  response  characteristics  when 
thrust  is  advanced  from  the  initial 
takeoff  thrust  or  power  to  the  maximum 
approved  takeoff  thrust  or  power. 

c.  Fowerpiant  Controls.  In  addition  to 
the  requirements  of  §  25.1141,  no  single 
failure  or  malfunction,  or  probable 
combinationthereof,  of  the  ATTCS,  - 
including  associated  systems,  may  cause 
the  failure  of  any  powerplant  function 
necessary  for  safety.  The  ATTCS  must 
be  designed  to: 

(1)  Apply  thrust  or  power  on  the 
operating  engine(s),  following  any  one 
engine  failiu«  during  takeoff  or  go- 
aroimd,  to  achieve  the  maximum 
approved  takeoff  thrust  or  power 
without  exceeding  engine  operatiiig 
limits;  and 

(2)  Provide  a  means  to  verify  to  the 
flightcrew  before  takeoff  and  before 
beginning  an  approach  for  landing  that 
the  ATTCS  is  in  a  condition  to  operate. 

3.  Critical  Time  Interval.  The 
definition  of  the  Critical  Time  Interval 
in  Appendix  I,  Section  125.2(b)  shall  be 
expanded  to  include  the  following: 

a.  When  conducting  an  approach  for 
landing  using  ATTCS,  the  critical  time 
interval  is  defined  as  follows: 

(1)  The  critical  time  interval  begins  at 
a  point  on  a  2.5  degree  approach  glide 
path  from  which,  assuming  a 


simultaneous  engine  and  ATTCS 
failure,  the  resulting  approach  climb 
flight  path  intersects  a  flight  path 
originating  at  a  later  point  on  the  same 
approach  path  corresponding  to  the  part 
25  one-engine-inoperative  approach 
climb  gradient.  The  period  of  time  from 
the  point  of  simultaneous  engine  and 
ATTCS  failure  to  the  intersection  of 
these  flight  paths  must  be  no  shorter 
than  the  time  interval  used  in  evaluating 
the  critical  time  interval  for  takeoff 
beginning  from  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  upon  reaching  a  height  of 
400  feet 

(2)  The  critical  time  interval  ends  at 
the  point  on  a  minimum  performance, 
all-engines-operating  go-around  flight 
path  from  which,  as-siuning  a 
simultaneous  engine  and  ATTCS 
fiailure,  the  residting  miniimim 
approach  climb  flight  path  intersects  a 
flight  path  corresponding  to  the  part  25 
minimum  one-engine-inoperative 
approach  climb  gradient.  The  all- 
engines-operating  go-around  flight  path 
and  the  part  25  one-engine-inoperative 
approach  climb  gradient  flight  path 
originate  from  a  common  point  on  a  2.5 
degree  approach  path.  The  period  of 
time  from  the  point  of  simultaneous 
engine  and  ATTCS  ^lure  to  the 
intersection  of  these  flight  paths  must  be 
no  shorter  than  the  time  interval  used  in 
evaluating  the  critical  time  interval  for 
the  takeoff  beginning  from  the  point  of 
simultaneous  engine  and  ATTCS  failiue 
and  ending  upon  reaching  a  height  of 
400  feet. 

b.  The  critical  time  interval  must  be 
determined  at  the  altitude  resulting  in 
the  longest  critical  time,  interval  for 
which  one-engine-inoperative  approach 
climb  performance  data  are  presented  in 
the  Airplane  Flight  Manual. 

c.  The  critical  time  interval  is 
illustrated  in  the  following  figure: 
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*  The  engine  and  ATTCS  Eailed  time 
interval  must  be  no  shorter  than  the  time 
interval  from  the  point  of  simultaneous 
engine  and  ATTCS  failure  to  a  height  of  400 
feet  used  to  comply  with  125.2(b)  for  ATTCS 
use  during  takeoff. 

Issued  in  Renton,  Washington,  on  August 
4.1999. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 

Directorate  Aircraft  Certification  Service, 

ANM-100. 

[FR  Doc.  99-20857  Filed  8-11-99;  8:45  am] 

BUJNQ  CODE  4*10-19-P 


DEPARTMENT  OF  TRANSPORTATION 
FMsral  Aviation  Administration 

14CFRpart2S 

[Doetot  No.  NM160.  Notic*  No.  25-99-07- 

sq 

Spadai  ComMiona:  Daaaault  Aviation 
Falcon  Modal  20-C5M>SA-E5^-F5 
Alrplanaa;  HH^  Intansity  Radiatad 
Fialda(HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Dassault  Aviation 
Falcon  Model  20-C5/-D5/-E5/-F5 
airplanes  as  modified  by  Garrett 
Aviation  Services.  The  Model  20-CS/- 
D5/-E5/-F5  airplanes  are  equipped  with 
a  high-technology  digital  avionics 
system  that  performs  critical  fimctions. 


The  applicable  type  certification 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  system  from  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  These  special  conditions 
provide  the  adthtional  safiety  standards 
that  the  Administrator  considers 
necessary  to  ensure  that  the  critical 
functions  that  this  system  performs  are 
maintained  when  the  airplane  is 
exposed  to  HIRF. 

DATES:  Comments  must  be  received  on 
or  before  September  13, 1999. 

AOORESSESt  Ck)mments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Transport 
Airplane  Directorate,  Attention:  Rules 
Docket  (ANM-114),  Docket  No.  NM160, 
1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  or  delivered 
in  duphcate  to  the  Transport  Airplane 
Directorate  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM160.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  FAA,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  Standardization  Branch,  ANM- 
113, 1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  telephone 
(425)  227-2796;  facsimile  (425)  227- 
1149. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duphcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  proposals  described 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  wUl  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM160."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  November  8, 1998.  Garrett 
Aviation  Services  appUed  for  a 
supplemental  type  certificate  (STC)  to 
modify  Dassault  Aviation  Falcon  Model 
20-C5/-D5/-E5/-F5  airplanes  listed  on 
Type  Certificate  A7EU. 

the  Model  20-C5/-D5/-E5/-F5  series 
of  low  wing  airplanes  are  pressurized 
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I 


iirplanes  with  twin,  Garrett  TRE731- 
i  iAR  txirbofans  that  are  configured  for  8- 
ip  passengers  and  a  crew  of  2.  The 
|)rplane  has  a  maximum  takeoff  weight 
of  29,000  pounds,  a  maximum  landing 
weight  of  27,734  poimds,  and  a  range  of 
j^OO  nautical  miles.  The  overall  length 
I  the  Falcon  Model  20-C5/-D5/-E5/- 
fe  airplanes  is  56  feet  3  inches,  and  the 
ing  span  is  53  feet,  6  inches. 
The  modification  incorporates  the 
stallation  of  flat  panel  displays  for 
display  of  critical  flight  parameters 
(dtitude,  airspeed,  and  attitude)  to  the 
( 1  ew.  These  displays  can  be  susceptible 
1  c  disruption  to  both  command/ 
ilesponse  signals  as  a  result  of  electrical 
dnd  magnetic  interference.  This 
<  I  sruption  of  signals  could  result  in  loss 
( I  all  critical  flight  displays  and 
i  J  uiuucialious  or  present  luisleading 
i  t  formation  to  the  pilot. 

'  r  rpe  Certification  Basis 

Under  the  provisions  of  14  CFR 
.101,  Garrett  Aviation  Services  must 
4how  that  the  Dassault  Aviation  Falcon 
odel  20-C5/-D5/-E5/-F5  airplanes,  as 
anged,  continue  to  meet  the 
plicable  provisions  of  the  regulations 
orporated  by  reference  in  Type 
rtificate  No.  A7EU,  or  the  applicable 

'ations  in  effect  on  the  date  of 
plication  for  the  change.  The 

lations  incorporated  by  reference  in 
e  type  certificate  are  commonly 
eired  to  as  the  "original  type 
c  drtification  basis."  The  regulations 
i  acorporated  by  reference  in  Type 
( lertificate  No.  A7EU  are  as  follows: 

'The  certification  basis  for  the 
liodified  Dassault  Aviation  Falcon 
iflodel  20-C5/-D5/-E5/-F5  airplanes 
lude  CAR  4b  effective  December 
53,  through  Amendment  4b-12  and 
422B,  as  amended  by  type  certificate 
ita  sheet. 

If  the  Administrator  finds  that  the 
^plicable  airworthiness  regulations 
^e.,  CAR  4b,  as  amended)  do  not 
ntain  adequate  or  appropriate  safety 
dards  for  the  DassaiUt  Aviation 
con  Model  20-C5/-D5/-E5/-F5 
lanes  because  of  a  novel  or  unusual 
sign  feature,  special  conditions  are 
scribed  under  the  provisions  of 
1.16. 
In  addition  to  the  applicable 

orthiness  regulations  and  special 
nditions,  the  Model  20-C5/-D5/-E5/- 
must  comply  with  the  fuel  vent  and 
aust  emission  requirements  of  14 

part  34  and  the  noise  certification 
uirements  of  14  CFR  part  36. 
pecial  conditions,  as  appropriate,  are 
i^^ued  in  accordance  with  14  CFR  11.49, 

required  by  §§  11.28  and  11.29(b), 

a  dd  become  part  of  the  type  certification 

b^sis  in  accordance  with  §  21.101(b)(2). 


Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Garrett  Aviation  " 
Services  apply  for  a  supplemental  type 
certificate  to  modify  any  other  model 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  luiusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
imder  the  provisions  of  §21. 101(a)(1). 

Novel  or  Unusual  Design  Features 

The  modified  Dassault  Aviation 
Falcon  Model  20-C5/-D5/-E5/-F5 
airplanes  will  incorporate  the  following 
new  design  featiue:  a  new  electronic  flat 
panel  display  system,  which  was  not 
available  at  the  time  of  certification  of 
these  airplanes,  that  performs  critical 
functions.  This  system  may  be 
vulnerable  to  HIRF  external  to  the 
airplane. 

Discussion 

There  is  no  sjjecific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  fit}m 
HIRF.  Increased  power  levels  fit>m 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Dassault  Aviation  Falcon  Model 
20-C5/-D5/-E5/-F5  airplanes,  which 
require  that  new  electrical  and 
electronic  systems,  such  as  the  flat 
panel  displays  for  display  of  critical 
flight  parameters  (altitude,  airspeed,  and 
attitude)  to  the  crew,  that  perform 
critical  functions  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  inununity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  thfe  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airficune  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 


emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  fr<jm 
10  iCHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the  - 
frequency  ranges  indicated. 


Field  Strength  (voits 
meter) 


per 


lOkHz-IOOkHz  .... 
100  kHz-500  kHz  ,. 
500  kHz-2  MHz  ..... 

2  MHz-30  MHz 

30  MHz-70  MHz 

70MHZ-100MHZ.. 
100  MHz-200  MHz 
200  MHz-400  MHz 
400  MHz-700  MHz 
700  MHz-1  GHz 

1  GHz-2  GHz  

2  GHz-4  GHz  

4  GHz-6  GHz  

6  GHz-e  GHz  

8  GHz-12  GHz  

12  GHz-18  GHz  .... 
18GHZ-40GHZ  


Frequefwy 


Peak 


Avar- 
age 


50 

50 

50 

100 

50 

50 

100 

100 

50 

100 

200 

200 

200 

200 

300 

200 

200 


The  field  strengths  are  expressed  in  terms 
of  peak  root-mean-square  (rms)  values. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  Ught 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee.  In 
general,  these  standards  are  less  critical 
than  the  threat  level  that  was  previously 
used  as  the  basis  for  some  earlier  special 
conditions. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Dassault 
Aviation  Falcon  Model  20-C5/-D5/-E5/ 
-F5  airplanes  modified  by  Garrett 
Aviation  Services.  Should  Garrett 
Aviation  Services  apply  at  a  later  date 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 
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Condasion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  Dassault 
Aviation  Falcon  Model  20-C5/-D5/-E5/ 
-F5  airplanes  modified  by  Garrett 
Aviation  Services.  It  is  not  a  rule  of 
general  applicability,  and  it  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Sul^ects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Antiierity:  49  U.S.C.  106(g).  40113.  44701, 
44702.  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Dassault 
Aviation  Falcon  Model  20-C5/-D5/-E5/ 
-F5  airplanes  modified  by  Gaitett 
Aviation  Services. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capabihty  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
.  failiire  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  )uly  29, 
1999. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

[FR  Doc.  99-20859  Filed  8-11-99;  8:45  am) 
BMJJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avladon  Administration 

14CFRPart39 

[Docket  No.  98-NM-a21-AO] 

RIN  2120-AA64 

Airworthinaaa  Directivea;  Bombardier 
Model  DHC-8-102,  -103,  -106,  -201 . 
-202, -901, -311,  WMl -315  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(l^RM). 

SUMMARY:  This  docimient  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Bombardier  Model  DHC-8-102.  -103, 
-106,  -201.  -202.  -301.  -311.  and  -315 
series  airplanes,  that  currently  requires 
a  one-time  inspection  to  detect  chafing 
of  electrical  wires  in  the  cable  trough 
below  the  cabin  floor;  repair,  if 
necessary:  installation  of  additional  tie- 
mounts  and  tierwraps;  and  application 
of  sealant  to  rivet  heads.  This  action 
would  require  the  accomplishment  of 
these  same  actions  on  additional 
airplanes.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  chafing  of 
electrical  wires,  which  could  resiUt  in 
an  uncommanded  shutdown  of  an 
engine  during  flight. 
DATES:  Comments  must  be  received  by 
September  13. 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
321-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Divisioii,  Garratt  Boulevard. 
Downsview.  Ontario  M3K  1Y5.  Canada. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York. 


FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Cuneo.  Senior  Aerospace 
Engineer.  Systems  and  Flight  Test 
Branch,  ANE-172,  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor.  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7506;  fax 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closiug  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarisdng  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-321-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-321-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  September  14. 1998.  the  FAA 
issued  AD  98-20-14.  amendment  39- 
10781  (63  FR  50501.  September  22, 
1998),  applicable  to  certain  Bombardier 
Model  DHC-8-102,  -103.-106,  -201, 
-202,  -301,-311.  and  -315  series 
airplanes,  to  require  a  one-time 
inspection  to  detect  chafing  of  electrical 
wires  in  the  cable  trough  below  the 
cabin  floor;  repair,  if  necessary; 
installation  of  additional  tie-moimts  and 
tie-wraps;  and  application  of  sealant  to 


1  ivet  heads.  The  requirements  of  that 
,  VD  are  intended  to  prevent  chafing  of 
( ilectiical  wires,  which  could  result  in 
I  i|i  uncommanded  shutdoMm  of  an 
ftiKine  during  flight. 

ions  Since  Issuance  of  Previous  Rule 


!ai 


Since  the  issuance  of  that  AD, 
isport  Canada  Civil  Aviation 
~ '.),  which  is  the  airworthiness 
ithority  for  Canada,  issued  Canadian 

worthiness  directive  CF-98-08R1, 
ited  September  16, 1998. 

orthiness  directive  CF-98-08R1 
,  ises  the  applicability  of  Canadian 
iirworthiness  directive  CF-98-08,  dated 
1  larch  26, 1998,  to  include  Model  DHC- 
( ^102,  -103,  -106,  -201,  -202,  -301, 
•  '^11,  and  -315  series  airplanes  having 
trial  niunbers  3  through  540,  excluding 
Irial  number  462.  Canadian 

'orthiness  directive  CF-98-08  was 

plicable  to  Model  DHC-8-102,  -103, 

06,  -201,  -202,  -301,  -311,  and  -315 

ies  airplanes  having  serial  numbers  3 

lugh  519,  excluding  serial  number 

2. 

L's  Conclusions 


jThese  airplane  models  are 

ufactured  in  Canada  and  are  type 
irtificated  for  operation  in  the  United 
ates  under  the  provisions  of  section 
.29  of  the  Federal  Aviation 
Rteulations  (14  CFR  21.29)  and  the 

£  cable  bilateral  airworthiness 
ment.  Pursuant  to  this  bilateral 
>rthiness  agreement,  TCCA  has 
V  dpt  the  FAA  informed  of  the  situation 
c  escribed  above.  The  FAA  has 
e  itamined  the  findings  of  TCCA, 
r  mewed  all  available  information,  and 
(J  ( termined  that  AD  action  is  necessary 
fi )  r  products  of  this  tjrpe  design  that  are 
ce  rtificated  for  operation  in  the  United 
States. 

E  >|planation  of  Requirements  of 
Frnposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
d^elop  on  other  airplanes  of  the  same 
t;  pe  design  registered  in  the  United 
S  t^tes,  the  proposed  AD  would 

sersede  AD  98-20-14  to  continue  to 
[uire  a  one-time  inspection  to  detect 
ifing  of  electrical  wires  in  the  cable 
lugh  below  the  cabin  floor;  repair,  if 
:essary;  installation  of  additional  tie- 
tunts  and  tie-wraps;  and  application 
of  sealant  to  rivet  heads.  This  proposal 
would  expand  the  applicability  of  the 
e  dsting  AD  to  include  additional 
a  J  planes.  The  actions  would  be 
r(K)uired  to  be  accomplished  in 
ai::ordance  with  Bombardier  Service 
Bi  Uetin  S.B.  8-53-66,  dated  March  27, 
1)98.  • 


Differences  Between  Existing  AD, 
Service  Bulletin,  and  Proposed  Rule 

Operators  should  note  that 
Bombardier  Service  Bulletin  S.B.  8-53- 
66,  dated  March  27, 1998,  describes, 
and  the  existing  AD  requires,  a  visual 
inspection  to  detect  chafing  of  electrical 
wires  in  the  cable  trough  below  the 
cabin  floor.  This  proposed  AD  refers  to 
that  inspection  as  a  general  visual 
inspection.  Note  2  of  this  AD  also 
includes  a  definition  of  this  t)rpe  of 
inspection. 

Cost  Impact 

There  are  approximately  231 
Bombardier  Model  DHC-8-102,  -103, 
-106.  -201,  -202,  -301,  -311,  and -315 
series  airplanes  of  U.S.  registry  that 
would  be  affected  by  this  proposed  AD. 

The  actions  specified  in  this  proposed 
rule  are  ciurently  required  by  AD  98- 
20-14,  which  is  applicable  to  210  Model 
DHC-8-102,  -103,  -106,  -201,  and  -202 
series  airplanes.  For  these  airplanes,  it 
takes  approximately  70  work  hours  per 
airplane  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  are 
provided  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figures, 
the  cost  impact  of  the  current 
requirements  of  that  AD  on  U.S. 
operators  of  these  airplanes  is  estimated 
to  be  $882,000,  or  $4,200  per  airplane. 
The  proposed  AD  would  add  no  new 
costs  for  these  airplanes. 

The  actions  specified  in  this  proposed' 
rule  are  ciurently  required  by  AD  98- 
20-14,  which  is  applicable  to  15  Model 
DHC-8-301,  -311,  and  -315  series 
airplanes.  For  these  airplanes,  it  takes 
approximately  100  work  hours  per 
airplane  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figures, 
the  cost  impact  of  the  ciurent 
requirements  of  that  AD  on  U.S. 
operators  of  these  airplanes  is  estimated 
to  be  $90,000,  or  $6,000  per  airplane. 

The  actions  specified  in  this  proposed 
AD  would  be  applicable  to  6  additional 
Model  DHC-8-301.  -311,  and  -315 
series  airplanes  of  U.S.  registry  and 
would  take  approximately  100  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
new  costs  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $36,000,  or 
approximately  $6,000  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 


the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futvu«  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  {44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10781  (63  FR 
50501.  September  22,  1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Bombardier,  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  98-NM-321-AD.   - 
Supersedes  AD  98-NM-172-AD. 
Amendment  39-10781. 
Applicability:  Model  DHC-«-102.  -103.     - 
-106.  -201.  -202,  -301,  -311,  and  -315  series 
airplanes;  serial  numbers  3  through  540 
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inclusive,  excluding  serial  number  462: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  fw  an 
altemativd  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cjiafing  of  electrical  wires, 
which  could  result  in  an  uncommanded 
shutdown  of  an  engine  during  flight, 
accomplish  the  following: 

One-TisM  IiMpactioii,  Cktrrective  Action,  and 
Modification 

(a)  Perform  a  one-time  general  visual 
inspection  to  detect  chafing  of  electrical 
Mriies  in  the  cable  trough  below  the  cabin 
floor,  install  additional  tie-mounts  and  tie- 
wraps;  and  apply  sealant  to  rivet  heads 
(reference  Bombardier  Modification  8/2705); 
in  accordance  with  Bombardier  Service 
Bulletin  S.B.  8-53-66,  dated  March  27, 1998, 
at  the  time  specified  in  paragraph  (a)(1)  or 
(a)(2)  of  this  AD,  as  applicable.  If  any  chafing 
is  detected  during  the  inspection  required  by 
this  paragraph,  prior  to  further  flight,  repair 
in  accordance  with  the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  external 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  For  airplanes  having  serial  numbers  3 
through  519  inclusive,  excluding  serial 
number  462:  Inspect  within  36  months  after 
October  27. 1998  (the  effective  date  of  AD 
98-20-14.  amendment  39-10781). 

(2)  For  airplanes  having  serial  numbers  520 
through  340  inclusive:  Inspect  within  36 
months  after  the  effective  date  of  this  AD,  or 
at  the  next  "C"  check,  whichever  occurs  first. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-98- 
08R1,  dated  September  16, 1998. 

Issued  in  Ronton.  Washington,  on  August 
6.1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-20882  Filed  8-11-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adtniniatration 

14CFRPart39 

[DocliM  No.  99  NM  64  AD] 
RIN  2120-AA64 

Alrworthinaaa  Directivea;  Boeing 
Model  737-200,  -200C,  -300,  and  -400 
Sariea  Aiiplanea 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737-200,  -200C,  -300, 
and  —400  series  airplanes,  that  currently 
requires  repetitive  visual  inspections  to 
detect  cracking  of  the  comers  of  the 
door  frame  and  the  cross  beams  of  the 
aft  cargo  door,  and  corrective  actions,  if 
necessary.  That  AD  also  provides  an 
optional  terminating  action  for  certain 
repetitive  inspections.  This  action 
would  add  requirements  for  repetitive 
high  frequency  eddy  current  (HFEC) 
inspections,  and  corrective  actions,  if. 
necessary.  This  action  also  would 
mandate  accomplishment  of  the 
previously  optional  terminating  action. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
cracking  of  the  comers  of  the  door  frame 
and  the  cross  beams  of  the  aft  cargo 
door,  which  could  result  in  rapid 
depressurization  of  the  airplane. 
DATES:  Comments  must  be  received  by 
September  27. 1999. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 


Attention:  Rules  Docket  No.  99-NM- 
84-AD,  1601  land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  infcwmation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATWN  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1153; 
fax  (425)  227-1181. 
SUPPl£MENTARY  INFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commiuiications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this' notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  mshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-84-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-84-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 
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lisciusion 

On  November  30. 1998,  the  FAA 
isued  AD  98-25-06.  amendment  39- 
L  3931  (63  FR  67769,  December  9, 1998). 
i  I  }plicable  to  certain  Boeing  Model  737- 
i  )0.  -200C,  -300.  and  ^00  airplanes,  to 
]  1  iquire  repetitive  inspections  to  detect 
I :  "acking  of  the  comers  of  the  door  frame 
i  I  [id  the  cross  beams  of  the  ah  cargo 
fipor.  and  corrective  actions,  if 

essary.  That  action  also  provides  an 
tional  terminating  action  for  the 
ipetitive  inspection  requirement  of  that 

.  That  action  was  prompted  by 
ports  indicating  that  fatigue  cracks 
ive  been  detected  in  the  comers  of  the 
or  frame  and  the  cross  beams  of  the 
!  ift  cargo  door  on  several  in-service 
i  irplanes.  and  by  another  report 
i  adicating  that  rapid  depress uiization 
Occurred  during  flight  on  one  of  those 
airplanes.  The  requirements  of  that  AD 
3  intended  to  prevent  fatigue  cracking 
the  comers  of  the  door  frame  and  the 
( :i  tjss  beams  of  the  aft  cargo  door,  which 
could  result  in  rapid  depressiuization  of 
1 1  le  airplane. 

.^^fctions  Sinf%  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  98-25-06. 
tl^e  FAA  has  received  a  report  indicating 
that  during  a  high  frequency  eddy 

Put  inspection  a  one-inch  crack  was 
ted  in  the  forward  comer  frame  of 
tpe  aft  cargo  door.  Further  investigation 
vealed  a  crack  in  the  aft  comer  frame 
id  cracks  in  the  lower  cross  beam.  No 
acking  was  detected  diuing  a  detailed 
\^sual  inspection  of  these  areas  that  was 
{ itcomplished  approximately  925  flight 
( f  cles  prior  to  an  incident  of  rapid 
c  epressurization  of  the  airplane.  In  light 
1 1  this  information,  the  FAA  has 
itermined  that  the  detailed  visual 
ipections  of  the  door  frame  and  the 
iss  beams  of  the  aft  cargo  door 
[uired  by  the  existing  AD  are  not 
tviding  the  degree  of  safety  assiuance 
lessary  for  the  affected  airplanes. 

ilanation  of  Requirements  of 
sposedRule 

ISince  an  imsafe  condition  has  been 
ntified  that  is  likely  to  exist  or 
c  ^velop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
si^persede  AD  98-25-06  to  continue  to 
lebuire  repetitive  visual  inspectionrto 
detect  cracking  of  the  comers  of  the 
door  frame  and  the  cross  beams  of  the 
aft  cargo  door,  and  corrective  actions,  if 
necessary.  This  proposed  AD  would  add 
r  squirements  for  repetitive  high 
I  Viuency  eddy  current  (HFEC) 
L  i$pections  of  the  comers  of  the  aft 
c  xgo  door  frame,  and  corrective  actions. 

necessary.  This  proposal  also  would 


mandate  accomplishment  of  the 
previously  optional  terminating  action. 

The  HFTEC  inspections  would  be 
required  to  be  accomplished  in 
accordance  with  the  procedures 
specified  in  Boeing  737  Nondestructive 
Test  Manual.  Part  6,  Chapter  51-00-00 
{Figure  4  or  Figure  23).  Modification  of 
the  door  frame  would  be  required  to  be 
accomplished  in  accordance  with 
Boeing  Service  Bulletin  737-52-1079, 
Revision  5.  dated  May  16. 1996.  Repairs 
of  the  outer  chord  of  the  upper  and 
lower  cross  beams  would  be  required  to 
be  accomplished  in  accordance  with  a 
method  approved  by  the  Manager, 
Seattle  AGO.  or  in  accordance  with  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Represeulalivu. 

Other  Relevant  Rulemaking 

The  FAA  previously  has  issued  AD 
90-06-02,  amendment  39-6489  (55  FR 
8372.  March  7. 1990).  applicable  to 
certain  Boeing  Model  737  series 
airplanes.  AD  90-06-02  requires 
accomplishment  of  certain  structural 
modifications,  which  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this 
proposed  AD. 

Differences  Between  Service  Bulletin 
and  This  Proposed  AD 

•  As  stated  in  AD  98-25-06, 
operators  should  note  that,  imlike  the 
procedures  described  in  the  service 
bulletin,  this  proposed  AD  would  not 
permit  further  flight  vdth  stop-drilled 
cracks  in  the  frame  of  the  aft  cargo  door. 
The  FAA  has  determined  that,  because 
of  the  safety  implications  and 
consequences  associated  with  such 
cracking,  any  subject  aft  cargo  door 
frame  that  is  found  to  be  cracked  must 
be  permanently  repaired  and  modified 
prior  to  further  flight. 

•  As  stated  in  AD  98-25-06, 
operators  should  note  that  the  efEectivity 
Usting  of  the  service  bulletin  includes 
Boeing  Model  737-200  and  -200C  series 
airplanes  having  line  niunbers  6  through 

873  inclusive.  The  applicability  of  this 
proposed  AD  includes  not  only  those 
airplanes  listed  in  the  effectivity  listing 
of  the  service  bulletin,  but  also  Boeing 
Model  737-200.  -200C.  -300.  and  -400 
series  airplanes;  having  line  numbers 

874  through  1642  inclusive;  that  have 
certain  replacement  doors  installed  and 
that  have  not  been  modified  in 
accordance  with  Boeing  Service  Bulletin 
737-52-1079. 

•  Operators  also  should  note  that, 
although  the  service  bulletin  specifies 
that  the  manufacturer  may  be  contacted 
for  disposition  of  certain  repafr 


conditions,  this  proposed  AD  would 
require  the  repair  of  those  conditions  to 
be  accomplished  in  accordance  with  a 
method  approved  by  the  FAA,  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the  FAA  to 
make  such  findings. 

•  Operators  should  note  that, 
although  the  service  bulletin  describes 
accomplishment  of  a  visual  inspection 
of  the  comers  of  the  door  frame  and  the 
cross  beams  of  the  aft  cargo  door,  for  the 
reasons  discussed  previously,  the  FAA 
has  determined  that  accomphshment  of 
a  visual  inspection  only  is  inadequate  to 
detect  cracking  in  certain  areas. 
Therefore,  this  proposed  AD  would  add 
repetitive  high  frequency  eddy  current 
inspections  to  detect  cracking  of  the 
four  comers  of  the  aft  cargo  door  frame. 

•  Operators  should  note  that  this  AD 
proposes  to  mandate,  within  4  years 
after  the  effective  date  of  this  AD.  the 
modification  of  the  door  frame  of  the  aft 
cargo  door  described  in  Boeing  Service 
Bulletin  737-52-1079,  Revision  5,  dated 
May  16. 1996.  as  terminating  action  for 
the  repetitive  inspections  of  the  door 
frame.  The  FAA  has  determined  that 
long-term  continued  operational  safety 
will  be  better  assured  by  design  changes 
to  remove  the  soiut:e  of  the  problem, 
rather  than  by  repetitive  inspections. 
Long-term  inspections  may  not  be 
providing  the  degree  of  safety  assurance 
necessary  for  the  transport  airplane 
fleet.  This,  coupled  with  a  better 
understanding  of  the  hiunan  factors 
€issociated  with  numerous  continual 
inspections,  has  led  the  FAA  to  consider 
placing  less  emphasis  on  inspections 
and  more  emphasis  on  design 
improvements.  The  proposed 
modification  is  in  consonance  with 
these  conditions. 

Cost  Impact 

There  are  approximately  1,636  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  707  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Tne  detailed  visual  inspections  that 
currently  are  required  by  AD  98-25-06, 
and  retained  in  this  proposed  AD.  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu-.  Based 
on  these  figiu^s,  the  cost  impact  of  the 
cvurently  required  inspections  on  U.S. 
operators  is  estimated  to  be  $84,840,  or 
$120  per  airplane,  per  inspection  cycle. 

The  new  high  frequency  eddy  current 
inspections  that  are  proposed  in  this  AD 
action  would  take  approximately  4  work 
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hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  new  inspections  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$169,680,  or  $240  per  airplane,  per 
inspection  c^cle. 

The  modification  that  is  proposed  in 
this  AD  action  would  take 
approximately  144  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $4,530  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$9,311,190,  or  $13,170  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
"would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

RegnUtory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiscts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regiilatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  SnbiectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10931  (63  FR 
67769,  December  9, 1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  99-NM-84-AD.  Supersedes 
AD  98-25-06.  Amendment  39-10931. 
Applicability:  The  following  airplane 
models,  certificated  in  any  category: 

•  Model  737-200  and  -200C  series 
airplanes,  line  numbers  6  tlirough  873 
inclusive; 

•  Model  737-200,  -200C,  -300,  and  -400 
series  airplanes;  line  numbers  874  through 
1642  inclusive;  equipped  with  an  aft  cargo 
door  having  Boeing  part  number  (P/N)  65— 
47952-1  or  P/N  65-47952-524;  excluding: 

1.  Those  airplanes  on  which  that  door  has 
been  modified  in  accordance  with  Boeing 
Service  Bulletin  737-52-1079;  or 

2.  Those  airplanes  on  which  the  door 
assembly  having  P/N  65-47952-524  includes 
four  straps  (P/N's  65-47952-139,  65-47952- 
140,  65-47952-141,  and  65-47952-142)  and 
a  thicker  lower  cross  beam  web  (P/N  65- 
47952-157). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  comers 
of  the  door  frame  and  the  cross  beams  of  the 
aft  cargo  door,  which  could  result  in  rapid 
depressiuization  of  the  airplane,  accomplish 
the  following: 

Restatement  of  the  Requirements  of  AD  98- 
2S-06: 

Inspections  and  Corrective  Actions 

(a)  Within  90  days  or  700  flight  cycles  after 
December  24, 1998  (the  effective  date  of  AD 
98-25-06,  amendment  39-10931),  whichever 
occius  later,  perform  an  internal  detailed 
visual  insftection  to  detect  cracking  of  the 
comers  of  the  door  fi-ame  and  the  cross 
beams  of  the  aft  cargo  door,  in  accordance 
with  Boeing  Service  Bulletin  737-52-1079, 
Revision  5,  dated  May  16, 1996. 

(1)  If  no  cracking  is  detected,  accomplish 
the  requirements  of  either  paragraph  (a)(l)(i) 
or(a)(l)(ii)ofthis  AD. 


(i)  Repeat  the  internal  visual  inspection 
thereafter  at  intervals  not  to  exceed  4,500 
flight  cycles.  Or 

(ii)  Prior  to  further  flight,  modify  the 
comers  of  the  door  &ame  and  the  cross 
beams  of  the  aft  cargo  door  in  accordance 
with  the  service  bulletin.  Accomplishment  of 
such  modification  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraph  (a)(l)(i)  of  this  AD. 

(2)  If  any  cracking  is  detected  in  the  upper 
or  lower  cross  beams,  prior  to  further  flight, 
modify  the  cracked  beam  in  accordance  with 
paragraph  III.C.  of  Part  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Accomplishment  of  such 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (a)(l)(i)  of  this  AD  for  the  repaired 
beam. 

(3)  If  any  cracking  is  detected  in  the 
forward  or  aft  upper  door  frame,  prior  to 
further  flight,  repair  the  framfi  and  modify 
the  comers  of  the  door  fi^me  of  the  aft  cargo 
door,  in  accordance  with  paragraph  III.E.  of 
Part  I  of  the  Accomplishment  Instructions  of 
the  service  bulletin,  except  as  provided  by 
paragraph  (b)  of  this  AD.  Accomplishment  of 
such  modification  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraph  (a)(l)(i)  of  this  AD 
for  the  upper  door  fnuaae. 

Note  2:  Cracks  of  the  forward  or  aft  upper 
door  fi^me,  regardless  of  length,  must  be 
repaired  prior  to  further  flight  in  accordance 
with  paragraph  m.E.  of  Part  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(4)  If  any  cracking  is  detected  in  the 
forward  or  aft  lower  door  frame,  prior  to 
further  flight,  replace  the  damaged  frame 
with  a  new  frame,  and  modify  the  comers  of 
the  door  fr^me  of  the  aft  cargo  door,  in 
accordance  with  paragraph  DI.F.  of  Part  I  of 
the  Accomplishment  Instructions  of  the 
service  bulletin.  Accomplishment  of  such 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (a)(l)(i)  of  this  AD  for  the  lower 
door  frame. 

(b)  Where  Boeing  Service  Bulletin  737-52- 
1079.  Revision  5,  dated  May  16, 1996. 
specifies  that  certain  repairs  are  to  be 
accomplished  in  accordance  with  . 
instructions  received  from  Boeing,  this  AD 
requires  that,  prior  to  further  flight,  such 
repairs  be  accomplished  in  accordance  with 
a  method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate. 

New  Requirements  of  This  AD: 

Inspections  and  Corrective  Actions 

(c)  If  any  cracking  of  the  outer  chord  of  the 
upper  or  lower  cross  beams  of  the  aft  cargo 
door  is  detected  as  a  result  of  any  inspection 
required  by  paragraph  (a)  of  this  AD,  prior  to 
further  fli^t,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
ACO,  or  ia  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  FAA  to  make  such 
findings. 
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(jd)  Within  4,500  flight  cycles  or  one  year 
aft^r  the  effective  date^pf  this  AD,  whichever 
occurs  later:  Perform  a  high  frequency  eddy 
nt  inspection  (HFEC)  to  detect  cracking 
e  four  corners  of  the  door  frame  of  the 

;o  door,  in  accordance  with  the 
ledures  specified  in  Boeing  737 
destructive  Test  Manual,  Part  6,  Chapter 
51f00-00  (Figure  4  or  Figure  23) . 

If  no  cracking  of  the  comers  of  the  door 
e  of  the  aft  cargo  door  is  detected,  repeat 
inspections  thereafter  at  intervals 
exceed  4,500  flight  cycles  until 
ac(^<bniplishment  of  the  modification 
specified  in  paragraph  (e)  of  this  AD. 

)  If  any  cracking  of  the  comers  of  the 
door  frame  of  the  aft  cargo  door  is  detected, 
prior  to  further  flight,  replace  the  damaged 
frafife  with  a  new  frame,  and  modify  the  four 
coi  ikers  of  the  door  fr^me,  in  accordance  with 
Pa  Is  n  and  III  of  the  AccompUshment 
Initructions  of  Boeing  Service  Bulletin  737- 
52-1079,  Revision  5,  dated  May  16. 1996. 
Acdomplishment  of  such  modification 
coi  i^titutes  terminating  action  for  the 
rei^titive  inspection  requirements  of 
paragraph  (d)(l]  of  this  AD  for  that  door 


ninating  Action 

I  a)  Within  4  years  after  the  effective  date 
of  Ais  AD:  Modify  the  four  comers  of  the 
do  ip-  frame  and  the  cross  beams  of  the  aft 
cai  go  door,  in  accordance  with  Part  II  of  the 
Aaqomplishment  Instructions  of  Boeing 
Setfice  Bulletin  737-52-1079,  Revision  5, 
dai^d  May  16, 1996.  Accomplishment  of 
such  modification  constitutes  terminating 
acthpn  for  the  repetitive  inspection 
requirements  of  this  AD. 

Mote  3:  Accomplishment  of  the 
mi^dification  required  by  paragraph  (a)  of  AD 
90ft)6-02,  amendment  39-6489,  is 
considered  acceptable  for  compliance  with 
paragraph  (e)  of  this  AD. 

l^Dte  4:  Modification  of  the  comers  of  the 
dobr  frame  and  the  cross  beams  of  the  aft 
caii^  door  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
Bo^ng  Service  Bulletin  737-52-1079,  dated 
Depmber  16, 1983;  Revision  1,  dated 
December  15, 1988;  Revision  2,  dated  July  20, 
19^9;  Revision  3,  dated  May  17, 1990;  or 
Rei^sion  4,  dated  February  21, 1991;  is 
considered  acceptable  for  compliance  with 
paragraph  (e)  of  this  AD. 


Ali$mative  Methods  of  Compliance 


df)(l)  An  alternative  method  of  compliance 
or  Qfljustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safefy  may  be 
us«d  if  approved  by  the  Manager,  Seattle 
AOO.  Operators  shall  submit  their  requests 
thraugh  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
co^nments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

(n(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98^^5-06,  amendment  39-10931,  are 
approved  as  alternative  methods  of 
coi  dpliance  with  this  AD. 

I  wte  5:  Information  concerning  the 
exi  ^ence  of  approved  alternative  methods  of 
coiqpliance  with  this  AD,  if  any,  may  be 
obtdined  from  the  Seattle  AGO. 


Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
6, 1999. 

D.L.  Rigg^, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft-Certification  Service. 
[FR  Doc.  99-20881  Filed  8-11-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatratlon 

14  CFR  Part  39 

[Docket  No.  99-NMI-117-AD] 

RIN2120-AA64 

Airworthlneaa  Diractlvea; 
Conatrucclonea  Aaronauticaa,  S  JL 
(CASA),  Model  CN-235  Sariaa 
Airplanea 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  CASA 
Model  CN-235  series  airplanes,  that 
currently  requires  repetitive  eddy 
current  inspections  to  detect  fatigue 
cracks  in  the  nose  landing  gear  (NLG) 
turning  tube,  and  replacement  of 
cracked  tubes.  This  proposal  would  add 
a  requirement  for  the  replacement  of  the 
existing  NLG  turning  tube  constructed 
of  aluminum  alloy  with  a  new  NLG 
turning  tube  made  of  steel;  such 
replacement  would  terminate  the 
repetitive  inspections.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
cracking  and  failure  of  the  NLG  tiiming 
tube,  which  could  result  in  reduced 
structural  integrity  of  the  NLG. 
DATES:  Comments  must  be  received  by 
September  13, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
117-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INF^pMATION  CONTACT! 
Norman  B.  Martenson,  Manager, 
hitemational  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regiUatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  RiUes  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  Mrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-117-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commentn. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-117-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  January  15, 1997,  the  FAA  issued 
AD  97-02-17.  amendment  39-9902  (62 
FR  3994,  January  28, 1997),  applicable 
to  all  CASA  Model  CN-235  series 
airplanes,  to  require  repetitive  eddy 
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cuirent  inspections  to  detect  fatigue 
cracks  in  the  nose  landing  gear  (NLG) 
turning  tube,  and  replacement  of 
cracked  tubes.  That  action  was 
prompted  by  a  report  of  the  failure  of  a 
NLG  turning  tube  during  landing  roll; 
the  failure  was  attributed  to  fatigue 
cracking  in  the  turning  tube.  The 
requirements  of  that  AD  are  intended  to 
ensure  that  fatigue  cracking  in  the  NLG 
turning  tube  is  detected  and  corrected 
before  it  could  cause  the  fiailure  of  the 
tube  and,  consequently,  degrade  the 
structural  integrity  of  the  NLG. 

Action  Since  bsauice  of  Previoiu  Rule 

In  the  preamble  to  AD  97-02-17,  the 
FAA  indicated  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking.  The  FAA  now  has 
determined  that  further  rulemaking 
action  is  indeed  necessary,  and  this 
proposed  AD  follows  that 
determination. 

Explanation  of  Relevant  Service 
Information 

CASA  has  issued  Service  Bulletin  35- 
CSB-32-001,  dated  February  16, 1999, 
which  describes  procedures  for 
replacement  of  the  existing  NLG  turning 
tube  constructed  of  aluminum  alloy 
with  a  new  NLG  t\uning  tube  made  of 
steel.  The  Direcdon  General  de 
Aviadon  Qvil  (DGAC),  which  is  the 
airworthiness  authority  for  Spain, 
classified  this  service  biUletin  as 
mandatory  and  issued  Spanish 
airworthiness  directive  01/95,  Rev.  2, 
dated  February  15, 1999,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Spain. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Spain  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 


States,  the  proposed  AD  would 
supersede  AD  97-02-17,  amendment 
39-9902,  to  continue  to  require 
repetitive  eddy  current  inspections  to 
detect  Satigue  cracks  in  the  nose  landing 
gear  (NLG)  turning  tube,  and 
replacement  of  cracked  tubes.  The 
proposed  AD  would  add  a  requirement 
to  replace  the  existing  NLG  turning  tube 
constructed  of  aluminum  alloy  widi  a 
new  NLG  turning  tube  made  of  steel, 
which  would  terminate  the  repetitive 
inspections. 

Difierences  Between  Proposed  Rule  and 
Related  Service  Information 

Operators  should  note  that,  although 
the  parallel  Spanish  airworthiness 
directive  does  not  mandate  the 
accomplishment  of  required  actions  for 
CASA  Model  CN-235  series  airplane, 
serial  niunber  C-011,  the  applicability 
of  this  proposed  AD  woidd  include  that 
airplane.  Although  that  airplane  was  not 
certificated  for  dvilian  operation  by  the 
DGAC,  the  FAA  has  certificated  it  as 
such.  The  FAA  has  determined  that  the 
unsafe  condition  addressed  in  this  AD 
may  also  exist  or  develop  on  that 
airplane. 

Cost  Impact 

The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  would  be  afiieded  by  this 
proposed  AD. 

llie  actions  that  are  currently 
required  by  AD  97-02-17,  and  retained 
in  this  AD,  take  approximately  8  work 
hoiu^  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hoiu. 
Based  on  these  figures,  the  cost  impad 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $480  per 
airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  16  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $20,722  per  airplane. 
Based  on  these  figures,  the  cost  impad 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $43,364,  or  $21,682  per 
airplane. 

The  cost  impad  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompUsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  dired  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regiilatory 
Flexibility  Ad.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  dtation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

i  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9902  (62  FR 
3994,  January  28, 1997),  and  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

Construcciones  Aeronauticas,  S.A.  (CASA): 

Docket  99-NM-n7-AD.  Supersedes  AD 
97-02-17,  amendment  39-9902. 

Applicability:  All  Model  CN-235  series 
airplanes;  including  Model  CN-235  series 
airplane,  serial  number  C-011;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
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effii  :t  of  the  modification,  alteration,  or  repair 
on 'the  unsafe  condition  addressed  by  this 
Alj;;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
spwific  proposed  actions  to  address  it. 

(pomp/jance:  Required  as  indicated,  unless 
acdoniplished  previously. 

Jt)  prevent  fatigue  cracking  and  failure  of 
th^  tiose  landing  gear  (NLG)  turning  tube, 
whi^h  could  result  in  reduced  structural 
intiagrity  of  the  NLG,  accomplish  the 
fbliawing: 

Regalement  of  Requirements  of  AO  97-02- 
17j  Amenilment  39-9902  ■ 

dap  At  the  applicable  time  specified-in 
eitber  paragraph  (a)(1)  or  (a)(2)  of  this  AD, 
conduct  a  high  frequency  eddy  current 
(HFf  C)  inspection  to  detect  fatigue  cracking 
in  ^e  NIXj  turning  tube,  in  accordance  with 
th^  brocedures  specified  in  Annex  1  and 
)ex  2  of  CASA  Maintenance  Instructions 
:  235-092.  Revision  02,  dated  May  5. 

I  For  Model  C3^I-235  airplanes  [Basic 
m^iiel;  Maximum  Takeoff  Weight  (MTOW)  = 
31J746  lbs.  (14,400  kgs.)]:  Conduct  the 
inspection  prior  to  or  upon  the  accumulation 
of  &000  landings  on  the  NLG  tiuning  tube, 
rithin  50  landings  after  March  4, 1907 
I  effective  date  of  AD  97-02-17, 
adment  39-9902),  whichever  occurs 


|)  For  Model  CN-235-100  series  airplanes 
IW  =  33,290  lbs.  (15,100  kgs.)]  and 
M^iel  CN-235-200  series  airplanes  [MTOW 
=  34,833  lbs.  (15,800  kgs)]:  Conduct  the 

on  prior  to  or  upon  the  accuimulation 
800  landings  on  the  NLG  turning  tube, 
ithin  50  landings  after  March  4, 1997, 
'  ever  occurs  later. 
)  If  no  cracking  is  detected  during  the 

on  required  by  paragraph  (a)  of  this 
^  repeat  the  inspection  thereafter  at 
intjervals  not  to  exceed  200  landings  until  the 
reqiiirements  of  paragraph  (d)  are 
implished. 

If  any  cracking  is  detected  diuing  any 
in4Dection  required  by  paragraph  (a)  or  (b)  of 

AO,  prior  to  further  fli^t,  accomplish 
the  actions  required  by  paragraph  (c)(1)  or 
(c)tl)  of  this  AD.  After  the  effective  date  of 
thik;  AD,  only  the  actions  specified  by 
pai^graph  (c)(2)  of  this  AD  shall  be 
accomplished. 

ii)  Replace  the  NLG  turning  tube  with  a 
new  unit  in  accordance  with  CASA 
Maintenance  Instructions  COM  235-092, 
Reji^sion  02,  dated  May  5, 1995.  After 
replacement,  repeat  the  HFEC  inspection 
prior  to  or  upon  the  accumulation  of  6,000 
laii^ings  on  the  new  NLG  turning  tube 

lied  on  Model  CN-325  airplanes  (basic 
el);  or  prior  to  or  upon  the  accumulation 
800  landings  on  the  new  NLG  turning 
installed  on  Model  CN-325-100  and 
series  airplanes.  Thereafter,  repeat  the 
ibection  at  intervals  not  to  exceed  200 
lings. 

)  Remove  the  NLG  turning  tube,  P/N  GA 
63#$3,  from  the  NLG  yoke  assembly  and 
a  new  turning  tube,  P/N  GA  65924, 
identify  the  modified  NLG  with  a  P/N 
0002-0101  data  plate  with  the  service, 
bulletin  number  inscribed,  in  accordance 
wi^  CASA  Service  Bulletin  35-CSB-32-001, 
dated  February  16, 1999. 


New  Requirements  of  This  AD 

(d)  Remove  the  NLG  turning  tube,  P/N  GA 
63433,  from  the  NLG  yoke  assembly  and 
install  a  new  turning  tube,  P/N  GA  65924, 
and  identify  the  modified  NLG  with  a  P/N 
SB-A0002-0101  data  plate  with  the  service 
bulletin  number  inscribed,  in  accordance 
with  CASA  Service  Bulletin  35-CSB-32-001, 
dated  February  16, 1999.  Except  as  provided 
by  paragraph  (c)(2)  of  this  AD,  accomplish 
the  actions  at  the  later  of  the  times  specified 
in  paragraphs  (d)(1)  and  (d)(2)  of  this  AD. 
Accomplishment  of  these  actions  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(1)  Prior  to  the  accumulation  of  4,800  total 
flight  cycles;  or 

(2)  Within  1  year  or  200  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(e)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  NLG  turning  tube,  P/N 
GA  63433,  on  any  airplane. 

Alternative  MeAods  of  CompliaBce 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  faitnnational  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Fermits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  01/95, 
Rev.  2,  dated  February  15, 1999. 

Issued  in  Ren  ton,  Washington,  on  August 
6. 1999. 
D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-20893  Filed  8-11-99;  8:45  am] 
BHJJNG  CODE  4*10-19-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Dodwt  t4o.  99-NM-70-AD] 

RIN2120-AA64 

Ainvorthinaas  Diractivaa;  BrWah 
Aaroapaca  Modal  BAa  146  and  BAa 
Avro  146-RJ  Sariaa  Airpianaa 

AGENCY:  Federal  Aviation 
Adimnistration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 
146  and  BAe  Avro  146-RJ  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  signs  of 
chafing  to  the  fuel  feed  pipe,  and  repair 
or  replacement  of  the  fuel  feed  pipe 
with  a  serviceable  part,  if  necessary;  and 
ensuring  that  responder  units,  electrical 
connector  backshells,  and  associated 
wiring  are  imdamaged  and  are 
positioned  correctly  to  provide 
nuximum  clearance  with  the  fuel  pipe. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions  - 
specified  by  the  proposed  AD  are 
intended  to  prevent  damage  to  the  fuel 
feed  pipe,  which  could  result  in  fuel 
leaks  and  an  increased  potential  for  fire 
on  the  airplane. 

DATES:  Ck>mments  must  be  received  by 
Septraiber  13, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
70-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3K)0 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AI(R)  American  Support,  Inc.,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
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98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comiiienta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be.submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above.  Mill  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wall  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-70-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-70-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Diacnasion 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  audiority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  British  Aerospace  Model  BAe 
146  and  BAe  Avro  146-RJ  series 
airplanes.  The  CAA  advises  that  it  has 
received  service  reports  of  damage  to 
the  fuel  feed  pipe  that  supplies 
secondary  fuel  flow  bom  the  fuel  flow 
divider  to  the  right  side  fiiel  manifold. 
The  CAA  attributes  the  damage  to 
movement  of  the  firewall  responder  unit 
within  its  restraining  clamps,  leading  to 
contact  between  the  backshell  clamps  of 
the  responder  connector  and  the 
adjacent  fuel  pipe.  This  condition,  if  not 
corrected,  could  result  in  damage  to  the 
fuel  feed  pipe,  which  could  result  in 


fuel  leaks  and  an  increased  potential  for 
fire  on  the  airplane. 

Explanation  of  Relevant  Service 
Information 

British  Aerospace  has  issued  Service 
Bulletin  SB.26-44,  dated  February  25, 
1999.  which  describes  procedures  for 
repetitive  detailed  inspections  to  detect 
signs  of  chafing  of  the  fuel  feed  pipe, 
and  repair  or  replacement  of  the  fuel 
feed  pipe  with  a  serviceable  part,  if 
necessary;  and  procedures  for  ensuring 
that  responder  units,  electrical  backshell 
connectors,  and  associated  wiring  are 
undamaged  and  are  positioned  correctly 
to  ptovide  maximum  clearance  with  the 
fuel  pipe.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  009-02-99  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

British  Aerospace  has  also  issued 
Service  Bulletin  SB.26-44-01638A. 
dated  February  25, 1999,  which 
describes  procedures  for  modifying  the 
airplane  to  improve  the  responder  unit 
clamping  arrangement  to  prevent 
chafing  against  the  fuel  pipe.  This 
modification  would  eliminate  the  need 
for  the  repetitive  inspections. 

FAA's  Conclusions 

These  airplane  models  are 
mantifactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  imder  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regiilations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously.  This  proposed  AD  also 
woidd  provide  for  optional  tenninating 
action  for  the  repetitive  inspections. 


Operators  should  note  that,  in 
consonance  with  the  findings  of  the 
CAA,  the  FAA  has  determined  that  the 
repetitive  inspections  proposed  by  this 
AD  can  be  allowed  to  continue  in  lieu 
of  accomplishment  of  a  terminating 
action,  hi  making  this  determination, 
the  FAA  considers  that,  in  this  case, 
long-term  continued  operational  safety 
will  be  adequately  assured  by 
accomplishing  the  repetitive  inspections 
to  detect  signs  of  chafing  of  the  fiiel  feed 
pipes  before  it  represents  a  hazard  to  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  20  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figtires,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1200,  or 
$60  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
woidd  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  woidd  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


' '  he  Proposed  Amendment 

Accordingly,  pursuant  to  the 
kiithority  delegated  to  me  by  the 
i  y  dministrator,  the  Federal  Aviation 


i  \  dministration  proposes  to  amend  part 


>' )  of  the  Federal  Aviation  Regulations 
U  CFR  part  39)  as  follows: 

f  I^RT  39— AIRWORTHINESS 
VRECnVES 

1.  The  authority  citation  for  part  39 
(^bntinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

».13    [AmendMi] 

2.  Section  39.13  is  amended  by 

t  ii  Iding  the  following  new  airworthiness 
1 1  lective: 

]  Ifitisfa  Aerospace  Regional  Aircraft 

(Formerly  British  Aerospace  Regional 
Aiicrait  Limited,  Avro  International 
Aerospace  Division;  British  Aerospace, 
PLC;  British  Aerospace  Commercial 
Aircraft  Limited):  Docket  99-NM-70- 
AD. 

Applicability:  Model  BAe  146  and  Avro 
:  <  tS-RJ  series  airplanes,  except  those  on 
1  y  fiich  Modification  HCM01638A  (British 
i  ^srospace  Service  Bulletin  SB. 26-44— 
(1 1638A,  dated  February  25, 1999]  has  been 
I  <  :complished;  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
]  tfovision,  regardless  of  whether  it  has  been 
dtherwise  modified,  altered,  or  repaired  in 
tjhe  area  subject  to  the  requirements  of  this 
.  For  airplanes  that  have  been  modified, 
ered,  or  repaired  so  that  the  performance 
the  requirements  of  this  AD  is  affected,  the 
ler/operator  must  request  approval  for  an 
emative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
T'he  request  should  include  an  assessment  of 
tl^e  effect  of  the  modification,  alteration,  or 
on  the  unsafe  condition  addressed  by 
is  AD;  and,  if  the  unsafe  condition  has  not 
in  eliminated,  the  request  should  include 
ecific  proposed  actions  to  address  it. 
Compliance:  Required  as  indicated,  unless 
complished  previously. 
To  prevent  damage  to  the  fuel  fised  pipe, 
ich  could  result  in  fuel  leaks  and  an 
creased  potential  for  fire  on  the  airplane, 
K^complish  the  following: 

i(a)  Within  30  days  after  the  effective  date 
this  AD,  perform  a  detailed  visual 
Sspection  of  the  fuel  feed  pipe  for  signs  of 
afing,  and  ensure  that  responder  units  are 
I  ipdamaged  and  positioned  correctly  in 
lation  to  clamps  and  that  electrical 
nnector  backshells  and  associated  wiring 
4ie  undamaged  and  are  oriented  to  provide 
ihaximum  clearance  with  the  fuel  pipe;  in    ■ 
i.ccordance  with  British  Aerospace  Service 
^[tlletin  SB.26-44.  dated  February  25, 1999. 

(1)  If  no  chafing  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 

( :  :ceed  3,000  fiight  hours,  until 

I  ( complishment  of  paragraph  (b)  of  this  AD. 

(2)  If  any  sign  of  chafing  is  detected,  prior 
^  further  flight,  accomplish  paragraph 

I  ^(2)(i)  or  (a)(2)(ii)  of  this  AD.  as  applicable. 


in  accordance  with  British  Aerospace  Service 
Bulletin  SB.26-44,  dated  February  25. 1999. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  3,000  flight  hours,  until 
accomplishment  of  paragraph  (b)  of  this  AD. 

(i)  If  the  damage  does  not  exceed  one-half 
the  thickness  of  the  fuel  feed  pipe  wall,  prior 
to  further  flight,  repair  the  pipe. 

(ii)  Vt  the  damage  exceeds  one-half  the 
thickness  of  the  fuel  feed  pipe  wall,  prior  to 
further  flight,  replace  the  pipe  with  a 
serviceable  pari. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failiue,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Siuface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  Modification  of  the  clamping 
arrangement  for  the  firewall  responder  units 
in  accordance  with  British  Aerospace  Service 
Bulletin  SB.2&-44-01638A,  dated  February 
25. 1999.  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compUance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116.  FAA.  Transport  Airplane 
Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  009-02-99. 

Issued  in  Renton.  Washington,  on  August 
6. 1999. 
D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
(FR  Doc.  99-20894  Filed  8-11-99;  8:45  am) 
BIUJNG  CODE  4«1»-13-U 


DEPARTMENT  OF  TRANSPORTATION 

FMleral  Aviation  Administration 

14CFRPart39 

[DocfcM  No.  98-I4M-385-AO] 

RIN  2120-AA64 

Airworthiness  Dirscth^ss;  BomtMnUar 
Modal  CL-60&-2B19  (Regional  Jat 
Sarfas  100)  Sariaa  Airplanaa 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  Gur^OO- 
2B19  (Regional  Jet  Series  100)  series 
airplanes.  Tliis  proposal  would  require 
a  one-time  inspection  to  detect  damage 
of  the  input  connectors  and  wiring  of 
the  main  and  auxiliary  power  imit 
(APU)  battery  chargers,  and  corrective 
action,  if  necessary.  It  would  also 
require  installation  of  secure  connectors 
for  the  battery  charger  input 
coimections.  In  addition,  this  proposal 
would  require,  for  certain  airplanes, 
either  the  installation  of  a  resistor  in  the 
battery  charger  wiring,  or  the 
installation  of  new  batteries  with 
internal  resistors.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  aut!iority. 
The  actions  specified  by  the  prop'^sed 
AD  are  intended  to  prevent  increased 
risk  of  a  short  circuit  and  consequent 
electrical  smoke  or  fire  in  the  aft 
fuselage. 

DATES:  Comments  must  be  received  by 
September  13.  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
385-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
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Certification  Office,  10  Fifth  Street. 
Third  Floor.  Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Castracane,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor.  Valley  Stream.  New  York 
11581;  telephone  (516)  25&-7535;  fax 
(516)  56»-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications     • 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  r^ulatory.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9ft-NM-385-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMi 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-385-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 


Transport  Canada  Aviation  (TCA). 
which  is  the  airworthiness  authority  for 
Canada,  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100)  series 
airplanes.  TCA  advises  that  several 
incidents  of  damage  to  the  battery 
connectors  of  the  main  battery  and  the 
auxiliary  power  unit  (APU)  have  been 


reported.  An  investigation  has  revealed 
that  short  circuit  protection  does  not 
exist  within  the  main  battery  and  the 
APU  battery  for  the  mid-voltage  sensing 
wire  going  fiom  the  10th  cell  of  each 
battery  to  its  respective  battery  charger. 
This  condition,  if  not  corrected,  could 
result  in  increased  risk  of  a  short  circuit 
and  consequent  electrical  smoke  or  fire 
in  the  aft  fuselage. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Canadair  Alert 
Service  Bulletin  A601R-24-085, 
Revision  "C,"  dated  November  5, 1998, 
which  describes  procediu-es  for  a  one- 
time detailed  visual  inspection  to  detect 
damage  of  the  input  connectors  and 
wiring  of  the  main  battery  and  auxiliary 
power  unit  (APU)  battery  charger,  and 
corrective  action,  if  necessary.  It  also 
describes  procediues  for  the  installation 
of  secure  connectors  for  the  battery 
charger  input  connections,  and  eidier 
the  installation  of  a  resistor  in  the 
battery  charger  wiring  or  installation  of 
new  batteries  with  internal  resistors. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCA 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-98-40,  dated 
November  10, 1998,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufectiued 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regvilations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCA.  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requiranenls  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  buUetin  described 
previously. 


Cost  Impact 

The  FAA  estimates  that  115  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions  (no  breakdown  of  work  hours  for 
each  action  is  provided  in  the  service 
bulletin),  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would  be 
provided  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $41,400,  or  $360  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sui^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Ammdment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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F  i  \KT  39-nAIRWORTHINESS 
CHRECnVES 

1.  The  authority  citation  for  part  39 
ct  Dtinues  to  read  as  follows: 

^utiiority:  49  U.S.C.  106(g).  40113,  44701. 

||ie.13    [Amended] 

2.  Section  39.13  is  amended  by 

sk  ding  the  following  new  airworthiness 
d  i  rective: 

1 1  mbardier.  Inc.  (Fonnerly  Canadair): 
Docket  98-NM-385-AD. 
Applicability:  Model  CL-600-2B19 
dl  9gional  Jet  Series  100)  series  airplanes, 
B  t  ial  numbers  7003  through  7067  inclusive 
a  ]  d  7069  through  7250  inclusive;  certificated 
b  I  any  category. 

Mote  1:  This  AD  applies  to  each  airplane 
mtified  in  the  preceding  applicability 
vision,  regardless  of  wheUier  it  has  been 
idified,  altered,  or  repaired  in  the  area 
iject  to  the  requirements  of  this  AD.  For 
lanes  that  have  been  modified,  altered,  or 
paired  so  that  the  performance  of  the 
r^uirements  of  this  AD  is  affected,  the 
OMrner/operator  must  request  approval  for  an 
al^mative  method  of  compliance  in 

rdance  with  paragraph  (c)  of  this  AD. 
le  request  shoidd  include  an  assessment  of 
effect  of  the  modification,  alteration,  or 
on  the  unsafe  condition  addressed  by 
s  AD;  and,  if  the  unsafe  condition  has  not 
b  eien  eliminated,  the  request  should  include 
~>  JBcific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  tmless 
accomplished  previously. 
iTo  prevent  increased  risk  of  a  short  circuit 
Id  consequent  electrical  smoke  or  Hre  in  the 
fuselage,  accomplish  the  following: 

ion  and  Corrective  Action 

a)  For  all  airplanes:  Within  450  flight 
lurs  after  the  elective  date  of  this  AD, 
lomplish  the  actions  specified  in 

phs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD, 
accordance  with  Part  A  of  the 

omplishment  Instructions  of  Canadair 
irt  Service  Bulletin  A601R-24-085, 

sion  'C  dated  November  5, 1998. 

1)  Perform  a  detailed  visual  inspection  to 
:ect  damage  of  the  input  connector  of  the 

battery  charger  and  the  wire  harness 
een  the  electrical  connectors  for  the 
lii^n  battery  and  the  main  battery  charger.  If 
ly  damage  is  detected,  prior  to  further 
t,  repair  it,  or  replace  the  wiring  or 
ector  with  new  or  serviceable  parts. 

2)  Perform  a  detailed  visual  inspection  to 
ect  damage  of  the  input  connector  of  the 
iliary  power  unit  (APU)  battery  charger 

atid  the  wire  harness  between  the  electrical 
c  electors  for  the  APU  battery  and  the  APU 
ery  charger.  If  any  damage  is  detected, 
ior  to  further  flight,  repair  it,  or  replace  the 
or  connector  with  new  or  serviceable 

(3)  Secure  both  the  spin  coupling  ring  of 
input  connector  of  the  main  battery 
;er  and  the  spin  coupling  ring  of  the 
mt  connector  of  the  APU  battery  charger 
installing  heat  shrink  tubing  and  ty-rap. 
lote  2:  For  the  purposes  of  this  AD,  a 
iled  inspection  is  defined  as:  "An 


intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surfoce 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Modification  or  Replacement 

(b)  For  airplane  serial  numbers  7003 
through  7067  inclusive  and  7069  through 
7249  inclusive:  Within  450  flight  hours  after 
the  effective  date  of  this  AD,  accomplish  the 
actions  in  either  paragraph  (b)(1)  or  (b)(2)  in 
accordance  with  Part  B  of  the 
Accomplishment  Instructions  of  Canadair 
Alert  Service  Bulletin  A601R-24-085, 
Revision  'C,'  dated  November  5, 1998. 

(1)  Install  an  external  5.1'Kohm  resistor  in 
the  mid-voltage  sensing  wire  for  the  main 
battery  and  an  external  5.1-Kohm  resistor  in 
the  mid-voltage  sensing  wire  for  the  APU 
battery.  Or 

(2)  Install  main  battery  P/N  601R59041-3 
and  APU  battery  P/N  600-59151-11,  which 
contain  an  internal  resistor  for  the  mid- 
voltage  sensing  wire. 

Ahemative  Methods  of  Compliance 

(c)  An  alternative  method  of  compUance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conmients  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-98- 
40,  dated  November  10, 1998. 

Issued  in  Renton,  Washington,  on  August 
6, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-20895  Filed  8-11-99;  8:45  am] 
BNJJNQ  CODE  4»10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[DockM  No.  9e-MM-324-ADl 

RIN  2120-AAM 

Aimvorthinees  Directivee;  BomlMrdier 
Model  DHC-fr-31 1  and  -315  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersediue  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Bombardier  Model  DHC-  8-311  and 
-315  series  airplanes,  that  currently 
requires  replacement  of  the  nitrogen 
cylinder  assembhes  that  inflate  the 
airplane's  ditching  dams  with  improved 
nitrogen  cylinder  assembhes.  This 
action  would  expand  the  apphcabiUty 
of  the  existing  AI).  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
ditching  dams  to  inflate  fully  during  an 
emergency  water  landing,  which  could 
result  in  water  entering  the  airplane. 
DATES:  Comments  must  be  received  by 
September  13, 1999. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  98-NM- 
324-AD,  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
,  location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  nde  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  VaUey  Stream. 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT:  Ezra 
Sasson,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ANE-172,  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor.  Valley  Stream, 
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New  Yorii  11581;  telephone  (516)  256- 
7520:  fax  (516)  568-2716. 

SUPPLEMBfTARY  MFOftMATION: 

Conunniti  Invited 

hiterested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identiiy  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-324-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rides  Docket  No. 
9a-NM-324-AD,  1601  Lind  Avenue, 
SW..  Ronton,  Washington  98055-4056. 

DiscuMion 

On  May  22, 1998.  the  FAA  issued  AD 
98-11-25.  amendment  39-10550  (63  FR 
30121,  June  3. 1998),  applicable  to 
certain  Bombardier  Model  DHC-8-311 
and  -315  series  airplanes,  to  require 
replacement  of  the  nitrogen  cylinder 
assemblies  that  inflate  the  airplane's 
ditching  dams  with  improved  nitrogen 
cylinder  assembUes.  That  action  was 
prompted  by  information  by  a  foreign 
dvil  airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 
prevent  failure  of  the  ditching  dams  to 
inflate  fully  during  an  emergency  water 
landing,  which  could  result  in  water 
entering  the  airplane. 


Actions  Since  Issoanpe  of  Previous  Rule 

Since  the  issuance  of  that  AD, 
Transport  Canada  Civil  Aviation  (TCA), 
which  is  the  airworthiness  authority  for 
Canada,  has  advised  the  FAA  that 
medium  and  high  gross  weight 
configured  airplanes  on  which 
Bombardier  Change  Request 
CR803SO00001-1  or  CR803SO00002-1 
has  been  incorporated  may  also  be 
subject  to  the  identified  unsafe 
condition. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  de 
Havilland  Service  Bulletin  S.B.  8-25- 
122,  dated  October  10, 1997,  which 
describes  procedures  for  replacing  the 
existing  nitrogen  cylinder  assemblies  on 
ditching  dams  with  new  nitrogen 
cylinder  assemblies  that  incorporate  an 
improved  valve  assembly. 
AccompUshment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCA 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-97-21R1, 
dated  J\Uy  22, 1998,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piu-suant  to 
this  bilateral  airworthiness  agreement. 
TCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCA.  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
SUtes. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  98-11-25  to  continue  to 
require  replacement  of  the  nitrogen 
cylinder  assemblies  that  inflate  the 
airplane's  ditching  dams  with  improved 
nitrogen  cylinder  assemblies.  This 
action  would  expand  the  applicability 
of  the  existing  AD.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 


Cost  Impact 

There  are  approximately  2  airplanes 
of  U.S.  registry  that  woidd  be  affected 
by  this  proposed  AD. 

The  replacement  that  is  currentiy 
required  by  AD  98-11-25  and  retained 
in  the  proposed  AD  woidd  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  of  the  nitrogen 
cylinder  assembly  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
cost  impact  of  the  replacement  currentiy 
required  on  U.S.  operators  is  estimated 
to  be  $480,  or  $240  per  airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12,612,  it  is  determined  that  this 
proposal  woidd  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PAMT  3»-AIRW0RTHINESS 
DliECnVES 

:    The  authority  citation  for  part  39 
CO]  1  Inues  to  read  as  follows: 

i  L  ithority:  49  U.S.C.  106(g),  40113.  44701. 

13113    [AiMndMq 

;i  Section  39.13  is  amended  by 
rei  Moving  amendment  39-10550  (63  FR 
30  L  21,  June  3, 1998),  and  by  adding  a 
nevr  airworthiness  directive  (AD),  to 
reitd  as  follows: 

Bo^  ibardier.  Inc.  (Formerly  de  Havilland, 

Inc.):  Docket  98-NM-324-AD. 

Supersedes  AD  98-11-25,  Amendment 

39-10550. 
Applicability: Model  DHC-8-311  and  -315 
ser  ^s  airplanes  in  the  medium  and  high 
gros^  weight  configuration,  on  which 
Bombardier  Change  Request  CRBOSSnooOOl , 
CRfip3SO00001-l,  CR803SO00002, 

)3SO00002-l,  CR803CH00046, 

33CH00079,  CR803CH00105, 

25CH00847.  or  CR803CH00051  has  been 
lorated;  certificated  in  any  category. 
1 1:  This  AD  applies  to  each  airplane 
[jtified  in  the  preceding  applicability 

ision,  regardless  of  whether  it  has  been 
otl^^rwise  modified,  altered,  or  repaired  in 
tha  irea  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  ue  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
altcfnative  method  of  compliance  in 
acqdrdance  with  paragraph  (e)  of  this  AD. 
Th^irequest  should  include  an  assessment  of 
thej  effect  of  the  modification,  alteration,  or 
refMir  on  the  unsafe  condition  addressed  by 
thi^lAD;  and,  if  the  unsafe  condition  has  not 
bera  eliminated,  the  request  should  include 
sp^ific  proposed  actions  to  address  it. 

^mpliance:  Required  as  indicated,  unless 
acciomplished  previously. 

To  prevent  failure  of  the  ditching  dams  to 
inflate  fully  during  an  emergency  water 
lanaing,  which  could  result  in  water  entering 
tha  airplane,  accomplish  the  following: 

Rsnatnnent  of  the  Requirements  of  AD  98- 
11-1^5,  Amendment    39-10550 

(p)  For  airplanes  in  the  medium  and  high 
groas  weight  configiu^tion,  on  which 
Bon^bardier  Change  Request  CR803SO00001, 
CR^|03SO00002,  CR803CH0OO46, 
CR$03CH00079,  CR803CH00105, 
CR^5CH00847,  or  CR803CH00051  has  been 
inddrporated:  Within  6  months  after  July  8, 
19f^  (the  effective  date  of  AD  98-11-25), 
redl^ce  the  existing  nitrogen  cylinder 
asHnbly  on  the  ditching  dams  with  a  new 
nitrogen  cylinder  assembly  that  incorporates 
an  |i|nproved  valve  assembly  (reference  de 
Hayilland  Modification  8/3154),  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-25-122,  dated  October  10, 

I  For  airplanes  in  the  medium  and  high 
I  weight  configuration,  on  which 
^hardier  Change  Request  CR803SCX)0001. 
93SCX)00O2,  CR803CH00046, 

CRa)3CH00079,  CR803CH00105, 

CR325CH00847,  or  CRSOSCHOOOSl  has  been 


incorporated:  As  of  July  8, 1998,  no  person 
shall  install  on  any  airplane  any  nitrogen 
cylinder  assembly  having  part  number  (P/N) 
410870(BSC) or  410870-1. 

New  Requirements  of  This  AD 

Replacement 

(c)  For  airplanes  other  than  those  identified 
in  paragraph  (a)  of  this  AD:  Within  6  months 
after  the  effective  date  of  this  AD,  replace  the 
existing  nitrogen  cylinder  assembly  on  the 
ditching  dams  with  a  new  nitrogen  cylinder 
assembly  having  P/N  410870-3  or  -5,  that 
incorporates  an  improved  valve  assembly 
(reference  de  Havilland  Modification  8/ 
3154),  in  accordance  with  de  Havilland 
Service  Bulletin  S.B.  8-25-122,  dated 
October  10. 1997. 

Spares 

(d)  For  airplanes  other  than  those 
identified  in  paragraph  (a)  of  this  AD:  As  of 
the  effective  date  of  this  AD,  no  person  shall 
install  on  any  airplane  any  nitrogen  cylinder 
assembly  having  P/N  410870(BSC)  or 
410870-1. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-97- 
21R1,  dated  July  22, 1998. 

Issued  in  Renton,  Washington,  on  August 
6,  1999. 
D.  L.Riggiii, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-20891  Filed  8-11-99;  8:45  am] 
■LUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  9»-NM-377-AD] 

RIN  212fr-AA64 

Airwortliineas  Directives;  Dassault 
Model  Falcon  2000  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUNmARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Dassault  Model  Fafbon  2000 
series  airplanes.  This  prupu&al  would 
require  a  detailed  inspection  for 
interference  between  the  safety-lock 
hooks  and  upper  cowls,  and  corrective 
action,  if  necessary.  This  proposal  also 
would  require  modification  of  the 
attachment  supports  of  the  inner  locking 
hooks;  and  a  detailed  inspection  of  the 
safety-lock  hooks  on  the  lower  engine 
cowl  for  proper  operation  and  for 
clearance  between  the  outer  edges  of  the 
upper  and  lower  cowls;  and  corrective 
actions,  if  necessary.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  unintended 
disengagement  of  the  engine  cowl  hooks 
during  groimd  maintenance,  which 
could  result  in  in-flight  loss  of  an  engine 
cowl  &x}m  the  airplane  and  possible 
damage  to  the  airplane  and  persons  or 
property  on  the  groimd. 
DATES:  Comments  must  be  received  by 
September  13, 1999. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
377-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Dassault  Falcon  Jet,  P.O.  Box  2000, 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
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Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Ronton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMEKTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  en«gy  aspects  of 
the  proposed  r\de.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-377-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailaUlity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
9a-NM-377-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discaarion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Dassault 
Model  Falcon  2000  series  airplanes.  The 
DGAC  advises  that,  during  flight,  an 
engine  cowl  separated  from  an  airplane. 
A  definitive  cause  for  the  separation 
could  not  be  determined  because  critical 
pieces  of  the  cowling  were  not 
recovered.  The  separation  is  thought  to 
have  been  caused  by  disengagement  of 
a  forward  attachment  hook  during 
groimd  maintenance.  This  theory  is 
supported  by  another  report  received 
firom  an  operator  that  noted  that  after 


closing  the  cowling  during  ground 
maintenance  the  forward  hook  was  not 
properly  engaged.  The  existing  design  of 
the  attachment  hook  may  not  adequately 
prevent  such  disengagement.  This 
condition,  if  not  corrected,  coidd  residt 
in  in-flight  loss  of  an  engine  cowl  from 
the  airplane  and  possible  damage  to  the 
airplane  and  persons  or  property  on  the 
ground. 

Explanatitm  of  Relevant  Service 
Information 

Dassault  has  issued  Service  Bidletin 
F200O-133,  Revision  1,  dated  October  7, 
1998,  which  describes  procedures  for  a 
detailed  inspection  for  interference 
between  the  safety-lock  hooks  and 
upper  cowls,  and  trimming  the  upper 
cowl  slots,  if  necessary.  The  service 
biUletin  also  describes  procedures  for 
modification  of  the  attachment  supports 
of  the  inner  locking  hooks;  and  a 
detailed  inspection  of  the  safety-lock 
hooks  on  the  lower  engine  cowl  for 
proper  operation  and  for  clearance 
between  the  outer  edges  of  the  upper 
and  lower  cowls,  and  corrective  actions, 
if  necessary.  The  modification  involves 
trimming  die  attachment  support  of 
each  lock  and  applying  a  corrosion 
protective  coating.  The  corrective 
actions  involve  replacing  the  safety 
hammer  retiun  springs,  fitint  and  rear 
outer  attachment  hooks,  and  safety 
hammers;  and  trimming  the  outer  edges 
of  the  lower  cowl,  if  necessary. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  airworthiness  directive  98-391- 
006(B),  dated  October  7, 1998,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  39  airplanes 
of  U.S.  registry  woidd  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections  and  modification,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $9  per  airplane.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $7.371 ,  or  $189  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Inqiact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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111  a  Proposed  Amendment 

.i  yiccordingly,  pursuant  to  the 
au  Jkority  delegated  to  me  by  the 
Admmistrator,  the  Federal  Aviation 
Adibinistration  proposes  to  amend  part 
39  ( if  the  Federal  Aviation  Regulations 
(1^  CFR  part  39)  as  follows: 

P«  RT  99— AIRWORTHINESS 
DMiECTIVES 

\  The  authority  citation  for  part  39 
coti  dnues  to  read  as  follows: 

ithority:  49  U.S.C.  106(g),  40113. 44701. 

13   [AniMNiMq 

Section  39.13  is  amended  by 
g  the  following  new  airworthiness 
ve: 
luh  Aviatien:  Docket  98-NM-377-AD. 


pplicability:  Model  Falcon  2000  series 
lanes,  serial  numbers  2  through  72 
in(]lusive,  except  those  airplanes  on  which 
modification  M1486  (reference  Dassault 
Service  Bulletin  F2000-133,  dated  July  29, 
19^,  or  Revision  1,  dated  October  7, 1998) 
BD  accomplished:  certificated  in  any 
gory. 

1 1:  This  AD  applies  to  each  airplane 
^tified  in  the  preceding  applicability 
ision,  regardless  of  whedier  it  has  been 
otharwise  modified,  altered,  or  repaired  in 
tha  (trea  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
alte:  ^d,  or  repaired  so  that  the  performance 
of  iae  requirements  of  this  AD  is  affected,  the 
ovi^er/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
ThiB{  request  should  include  an  assessment  of 
th^  tofiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
thijs  AD;  and,  if  the  unsafe  condition  has  not 
betn  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

ii)mpUance:  Required  as  indicated,  unless 
accomplished  previously. 

T0  prevent  unintended  disengagement  of 
the  bngine  cowl  hooks  during  ground 
maihtenance,  which  could  result  in  in-flight 
loss  of  the  engine  cowl  from  the  airplane  and 
possible  damage  to  the  airplane  and  persons 
or  property  on  the  ground,  accomplish  the 
folifiwing: 

I   : 

iva  Actions 

I  Within  6  months  after  the  effective  date 
of  tkis  AD,  accomplish  the  requirements  of 
pa^graphs  (a)(1),  (a)(2).  and  (a)(3)  of  this  AD 
in  Bkcordance  with  Dassault  Service  Bulletin 
133,  Revision  1.  dated  October  7, 

j)  Perform  a  detailed  inspection  for 
ference  between  the  safety-lock  hooks 
i  upper  cowls.  If  the  cleanmce  is  outside 
)  limits  specified  in  the  service  bulletin, 
prlc^r  to  further  flight,  trim  the  edges  of  the 
upper  cowl  slots. 

f )  Modify  the  attachment  supports  of  the 
iuMr  locking  hooks. 
|3)  Perform  a  detailed  inspection  of  the 
-lock  hooks  on  the  lower  engine  cowl 
foe  proper  operation  and  for  clearance 


between  the  outer  edges  of  the  upper  and 
lower  cowls.  If  any  discrepancy  is  detected, 
prior  to  further  flight,  perform  the  applicable 
corrective  action  specified  in  the  service 
bulletin. 

Note  2:  For  the  ptuposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examinatiof^  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

AHemative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  AhfM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Pemita 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98-391- 
006(B),  dated  October  7, 1998. 

Issued  in  Renton,  Washington,  on  August 
6, 1999. 
D.  L.  RiggiB, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-20892  Filed  8-11-99;  8:45  am] 
BHJJNQ  CODE  4t10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicrt  No.  9»-NII-162-^D] 

RIN  2120-AA64 

Airworthineaa  Diractivaa;  McDonnell 
Douglas  Modal  DC-10-30  and  -30F 
Sarlas  Alrplanaa,  and  Modal  MD-11 
and  -11F  Sarlas  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  {drworthiness 
directive  (AD)  thatis  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10-30  and  -30F  series  airplanes,  and 
Model  MD-11  and  -llF  series 
airplanes.  This  proposal  would  require 
that  a  determination  be  made  of 
whether,  and  at  what  locations, 
metallized  polyethyleneteraphthalate 
(MPET)  insulation  blankets  are 
installed,  and  replacement  of  MPET 
insulation  blankets  with  new  insiUation 
blankets.  This  proposal  is  prompted  by 
reports  of  in-flight  and  groimd  fires  on 
certain  airplanes  manufactured  with 
insulation  blankets  covered  with  MPET, 
which  may  contribute  to  the  spread  of 
a  fire  when  ignition  occurs  from  small 
ignition  sources  such  as  electrical  arcing 
or  sparking.  The  actions  specified  by  the 
proposed  AD  are  intended  to  ensure  that 
insulation  blankets  constructed  of 
MPET  are  removed  from  the  fuselage. 
Such  insulation  blankets  could 
propagate  a  small  fire  that  is  the  result 
of  an  otherwise  harmless  electrisSl  arc 
and  could  lead  to  a  much  larger  fire. 

DATES:  Comments  must  be  received  by 
September  27, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
"  Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
162-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  b^ween  9:00  a.m.  and  3:00 
p.m.,  Monday  throu^  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Croup, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
PubUcations  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt- 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Robert  Stacho,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Transport  Airplane 
Directorate,  Los  Arigeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5334: 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  dosing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tiiis  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  alter  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-162-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-162-AD,  1601  Lind  Avenue, 
SW.,  Ronton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of  a 
number  of  in-flight  and  ground  fires  on 
McDonnell  Douglas  Model  DC-»-80 
and  MD-11  series  airplanes 
manufactured  with  insulation  blankets 
covered  with  metallized 
polyethyleneteraphthalate  (MPET)  (also 
known  as  metallized  Mylar). 
Investigation  has  revealed  that  MPET 
covered  insidation  blankets  may 
contribute  to  the  spread  of  a  fire  when 
ignition  occurs  from  small  ignition 
sources  such  as  electrical  arcing  or 
sparking.  The  results  of  extensive 
flammability  testing,  conducted  by  the 
manu&cturer  and  thePAA,  revealed 
that  this  type  of  insulation  material  will 
propagate  a  fire. 

Inere  are  other  materials  on 
insulation  blankets  that  exhibit  similar 
flammability  characteristics  if  ignited. 
However,  these  materials  are  much 
more  difficult  to  ignite  than  MPET. 


Insulation  blankets  constructed  of 
MPET  installed  throughout  the  fuselage, 
if  not  corrected,  could  propagate  a  small 
fire  that  is  the  result  of  an  otherwise 
harmless  electrical  arc  and  could  lead  to 
a  much  larger  fire. 

The  subject  insulation  blankets  on 
certain  McDonnell  Douglas  Model  DC- 
10-30  and  -30F  series  airplanes,  and 
Model  MD-llF  series  airplanes  are 
identical  to  those  on  the  affected  Model 
DC-9-80  and  MD-1 1  series  airplanes. 
Therefore,  all  of  these  airplanes  may  be 
subject  to  the  same  unsafe  condition. 
The  FAA  is  issuing  a  separate 
rulemaking  action  (notice  of  proposed 
rulemaking  (NPRM),  Rules  Docket  No. 
99-NM-161-AD]  to  address  McDonnell 
Douglas  Model  DC-9-80  and  MD-gO-30 
series  airplanes,  and  Model  MD-88 
airplanes. 

Other  Relevant  Investigations  and 
Rulemaldng 

The  FAA  is  continuing  to  investigate 
various  wiring  problems  on  McDonnell 
Douglas  Model  DC-9-80,  MD-90-30, 
DC-10,  and  MD-11  series  airplanes,  and 
Model  MD-88  airplanes.  The  FAA  may 
consider  additional  rulemaking  actions 
to  address  any  identified  unsafe 
condition.  The  FAA  will  take  into 
accoimt  the  impact  of  those  actions  on 
U.S.  operators  to  minimize  the 
duplication  of  aircraft  downtime 
associated  with  accomplishing  the 
actions  of  this  proposed  AD. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
DCia-25-368,  dated  October  31, 1997 
(for  Model  DC-10-30  and  -30F  series 
airplanes),  and  McDonnell  Douglas 
Service  Bulletin  MDl  1-25-200, 
Revision  01,  dated  March  20, 1998  (for 
Model  MD-11  and  -llF  series 
airplanes).  The  service  bulletins 
describe  procediires  for  replacement  of 
MPET  covered  insulation  blankets  with 
new  blankets  fabricated  with  metallized 
Tedlar  or  equivalent  blanket  material. 
Accomplishment  of  the  replacement 
procedures  specified  in  the  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 


Differences  Between  the  Proposed  AD 
and  Service  Bulletins 

The  referenced  service  bulletins 
describe  procedures  for  replacement  of 
MPET  covered  insulation  blankets  with 
certain  metallized  Tedlar  or  equivalent 
blanket  material,  which  meet  the 
current  FAA  flammability  standards 
(i.e.,  Bunsen  burner  test).  However,  this 
proposed  AD  requires  replacement  with 
insulation  blankets  that  are  constructed 
of  materials  tested  in  accordance  with 
Standard  Test  Method  American  Society 
for  Testing  and  Materials  (ASTM)  E648 
and  approved  by  the  FAA.  The  FAA 
finds  that  the  current  flammability 
standards  are  not  able  to  distingmsh 
between  different  types  of  insulation 
covering  material  in  their  flame  spread 
properties  from  small  ignition  sources. 
ASTM  E648  provides  a  test  that  will 
diflerentiate  flame  spread  properties  of 
difiierent  metallized  Tedlars.  Only  one 
of  the  two  insulation  blanket  film 
materials  specified  in  the  service 
bulletins,  has  successfully  passed  the 
testing  of  the  ASTM  flammabihty 
standard  and  has  been  found  to  be  an 
acceptable  replacement  material  for  the 
MPET  covered  insulation  blankets. 
Other  film  material,  such  as  certain 
polyimide  and  fluoropoljrmer 
composites,  also  has  been  successfully 
tested  to  ASTM  E648  and  could  be 
found  to  be  acceptable  for  compliance 
with  the  requirements  of  this  proposed 
AD  if  presented  to  the  FAA  for 
approval.  These  materials  are  not  Usted 
in  the  service  bulletins  described 
previously. 

Operators  should  note  that  this 
proposed  AD  would  require 
replacement  of  MPET  insulation 
blankets  within  4  years  after  the 
effective  date  of  this  AD.  The  service 
bulletins  recommend  that  this  action 
shoidd  be  accompUshed  "at  the  earliest 
practical  maintenance  period." 
Maintenance  periods  vary  between 
operators  and  may  involve  maintenance 
on  an  entire  airplane  or  only  portiojas  of 
an  airplane.  As  a  result,  in  developing 
an  appropriate  compliance  time  for  this 
and  other  proposed  AD's,  the  FAA  must 
adopt  a  time  period  that  wiU  apply  to 
all  operators  and  airplanes.  In 
establishing  a  compUance  time  for  this 
proposed  AD,  the  FAA  balanced  the 
urgency  associated  with  addressing  the 
subject  unsafe  condition  against  the 
need  to  ensure  that  operators  are 
provided  sufficient  time  to  perform  a 
safe  replacement  of  the  insulation. 
Because  of  the  close  proximity  of  the 
insulation  to  wiring  and  other  fixtures 
of  various  rritiral  airplane  systems,  it  is 
imperative  that  operators  be  given  the 
necessary  time  to  ensure  safe 
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1  c  placement.  Therefore,  the  FAA  has 
<i  jtermined  that  a  4-year  compliance 
ijiine  is  appropriate  in  that  it  allows  the 
toposed  replacement  to  be 
i^omplished  within  an  interval  of  time 
X  encompasses  normal  scheduled 
aintenance  for  the  majority  of  affected 

rators,  thereby,  allowing  safe 
placement  In  order  to  meet  the 

dline,  the  FAA  expects  early 
anning  and  anticipates  that  operators 

have  to  take  advantage  of  every 
jvy  maintenance  opportimity. 
Operators  also  should  note  that  the 
^^BCtivity  listing  of  the  referenced 
irvice  bulletins  differs  from  the 
plicability  of  the  proposed  AD.  The 
plicability  of  the  proposed  AD  affects 
ilanes  manufactured  with  MPET 
ulation  blankets.  The  effectivity 
iting  of  the  service  bulletins  not  only 
eludes  airplanes  manu&ctured.with 

insulation  blankets,  but  airplanes 
juipped  with  other  materials  that  are 
uch  more  difficult  to  ignite  than 

ET  (as  discussed  previously).  The 
\A  has  determined  that  only  airplanes 
anufactured  with  MPET  insiUation 
ets  are  subject  to  the  identified 
e  condition.  Therefore,  paragraph 
)  of  the  proposed  AD  would  require 
at  a  determination  be  made  of 
hether,  and  at  what  locations,  MPET 
sulation  blankets  are  installed,  and 
e  proposal  would  require  corrective 
ttion  only  with  respect  to  those 
ankets.  The  proposal  would  require 
at  this  determination  be  made  in  a 
anner  approved  by  the  manager  of  the 
CO.  Blankets  that  are  stamped  with 
MS  2072,  Type  2,  Qass  1,  Grade  A" 
"DMS  1996,  Type  1"  are  constructed 
MPET.  On  some  blankets,  because  of 
eir  age  or  wear,  it  may  not  be  possible 
:^  identify  these  stamps.  Boeing  is 
ntly  developing  instructions  for 
w  to  determine  whether  such 
Mankets  are  constructed  of  MPET. 
t  hese  instructions,  if  approved,  may  be 
: '(iferenced  as  additional  service 
1  iformation  in  any  final  rule  residting 
i^m  this  rulemaking.  In  addition,  if 
ditiqnal  airplane  models 
anufactured  with  MPET  insulation 
ankets  are  identified,  the  FAA  may 
insider  additional  rulemaking  actions 
address  the  identified  imsafe 
indition. 

latory  Evaluation 

The  regulations  proposed  herein 
ould  not  have  substantial  direct  effects 
the  States,  on  the  relationship 
itween  the  national  government  and 
e  States,  or  on  the  distribution  of 
hwer  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
J I  accordance  with  Executive  Order 
L  2612,  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

The  FAA  conducted  a  Preliminary 
Cost  Analysis  and  Initial  Regulatory 
Flexibility  Analysis  to  determine  the 
regulatory  impacts  of  this  and  one  other 
proposed  AD  to  operators  of  all  699 
U.S.-registered  McDonnell  Douglas 
airplanes  that  have  thermal/acoustical 
insiUation  blankets  covered  with  a  film 
of  MPET.  This  analysis  is  included  in 
Rules  Docket  No.'s  99-NM-162-AD  and 
99-NM-161-AD.  The  FAA  has 
determined  that  61  Model  MD-11  and 
-11 F  series  airplanes  and  four  Model 
DC-10-30  and  -30F  series  airplanes 
operated  by  5  entities  woidd  be  affected 
by  this  proposed  AD.  Three  entities 
operate  Model  MD-11  and  -llF  series 
airplanes  and  two  entities  operate  both 
Model  MD-11  and  -llF  series  airplanes 
and  Model  DC-10-30  and  -30F  series 
airplanes. 

The  Preliminary  Cost  Analysis  and 
Initial  Regulatory  Flexibility  Analysis, 
completed  by  the  FAA  and  included  in 
the  Rules  Docket,  estimates  that  the 
affiected  airplanes  could  be  retrofitted 
with  thermal/acoustic  insulation 
blankets  covered  with  film  that  exhibit 
no  flame  propagation  when  tested  in 
accordance  with  the  requirements  of 
ASTM  E648  or  FAA-approved 
equivalent.  Testing  conducted  by  the 
FAA  indicates  that  there  are  films  that 
are  currently  in  use  that  meet  the  test 
standard  required  by  this  proposed  AD. 
These  include  certain  polyvinylfluoride 
films  that  weigh  no  more  than  the 
materials  they  would  replace.  The  FAA 
has  identified  three  categories  of  costs 
associated  vtrith  the  retrofit:  (1)  Material 
costs  of  the  blankets;  (2)  labor  costs  to 
remove  existing  blankets,  install  new 
blankets,  and  reinstall  wiring,  panels, 
floors,  and  other  items;  and  (3)  net  lost 
revenues,  or  out  of  service  costs.  Over 
the  four-year  compliance  period, 
material  costs  would  total  $3.5  million, 
labor  costs  would  be  $43.5  million,  and 
net  lost  revenues  would  be  $9.9  million. 
Total  costs  would  be  $56.8  million,  or 
$48.1  million  discoimted  to  present 
value  at  seven  percent. 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  sale  of  the  business, 
organizations,  and  governmental 
jurisdictions  subject  to  regulation.  To 
achieve  that  principle,  the  RFA  requires 
agencies  to  solicit  and  consider  flexible 
regulatory  proposals  and  to  explain  the 
rationale  for  their  actions.  The  RFA 
covers  a  wide-range  of  small  entities. 


including  small  businesses,  not-for- 
profit  organizations,  and  small 
governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibiUty  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  tor  this 
determination,  and  the  reasoning  should 
be  clear.  Only  one  entity  affected  by  the 
proposed  AD  is  considered  small.  This 
entity  has  revenues  in  excess  of  $100 
miUion.  One  entity  is  not  considered  a 
substantial  number  of  small  entities  by 
Small  Business  Administration  criteria. 
Pursuant  to  the  RFA,  5  U.S.C.  605(b), 
the  FAA  certifies  that  this  proposed  AD 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  provisions  of  this  proposed  AD 
would  have  little  or  no  impact  on  trade 
for  U.S.  firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
business  in  the  United  States. 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-^  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
eiiforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533.  which 
supplements  section  204(a).  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
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uniquely  affect  small  governments,  the 
agency  shaU  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
govonoments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  proposed  AD  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safisty.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  fbllovtrs: 

PART  38— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
138.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-^4M-162- 
AD. 

Applicability:  Model  DC-10-30  and  -30F 
series  airplanes,  and  Model  MD-11  and  -llF 
series  airplanes;  manufacturer's  fuselage 
numbers  440  through  632  inclusive; 
certificated  in  any  category. 

NoIr  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  insulation  blankets 
constructed  of  metallized 
polyethyleneterapbthalate  (MPET)  are 
removed  from  the  fuselage,  accomplish  the 
following: 


Inspection 

(a)  Within  4  years  after  the  effective  date 
of  this  AD,  determine  whether,  and  at  what 
locations,  insulation  blankets  constructed  of 
MPET  are  installed.  This  detennination  shall 
be  made  in  a  manner  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA,  Transport  Airplane 
Directorate. 

Note  2:  Insulation  blankets  that  are 
stamped  with  "DMS  2072,  Type  2,  Class  1, 
Grade  A"  or  "DMS  1996,  Type  1"  are 
constructed  of  MPET. 

Corrective  Actions 

(b)  For  insulation  blankets  that  are 
determined  not  to  be  constructed  of  MPET, 
no  further  action  is  required  by  this  AD. 

(c)  For  insulation  blankets  that  are 
determined  to  be  constructed  of  MPET, 
within  4  years  after  the  effective  date  of  this 
AD,  replace  the  MPET  insulation  blankets 
with  new  insulation  blankets.  The 
replacement  procedures  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  DCl 0-25-368.  dated  October  31, 
1997  (for  Model  DC-10-30  and  -30F  series 
airplanes);  or  McDonnell  IDouglas  Service 
Bulletin  MDl  1-25-200,  Revision  01,  dated 
March  20, 1998  (for  Model  MD-11  and  -llF 
series  airplanes);  as  applicable.  The 
replacement  insulation  blankets  must  be 
constructed  of  materials  tested  in  accordance 
with  Standard  Test  Method  American 
Society  for  Testing  and  Materials  (ASTM) 
E648  and  approved  by  the  Manager,  Los 
Angeles  AGO. 

Note  3:  Although  this  paragraph  allows  up 
to  4  years  for  the  required  replacement,  the 
FAA  anticipates  that  operators  will  comply  at 
the  earliest  practicable  maintenance 
opportunity. 

Note  4:  Only  one  of  the  two  metallized 
Tedlar  covers  specified  in  the  service 
bulletins  has  been  shown  to  have 
successfully  passed  the  testing  of  the  ASTM 
flammability  standard  and  is  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (c)  of  this  AD. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  MPET  insulation 
blanket  on  any  airplane. 

Ahemative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  conunents  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
comphance  with  this  AD,  if  any,  may  be 
obtained  frnm  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
9, 1999. 

D.  L.  Riggin,  Acting  Manager, 

Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-20939  Filed  8-11-99;  8:45  am) 
BILUNG  COOE  4aiO-19-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-Nil*-161-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  IMcDonnell 
Douglas  Modal  DC-»-60  and  MD-9&- 
30  Series  Ahrplanaa,  and  Modal  MD-«8 
Airplanes 

agency:  Federal  Aviation 

Administration,  I30T. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-80  and  MD-90-30  series  airplanes, 
and  Model  MD-88  airplanes.  This 
proposal  would  require  that  a 
determination  be  made  of  whether,  and 
at  what  locations,  metallized 
polyethyleneteraphthalate  (MPET) 
insulation  blankets  are  installed,  and 
replacement  of  MPET  insulation 
blankets  with  new  insulation  blankets. 
This  proposal  is  prompted  by  reports  of 
in-flight  and  ground  fires  on  certain 
airplanes  manufactured  with  insulation 
bhmkets  covered  with  MPET,  which 
may  contribute  to  the  spread  of  a  fire 
when  ignition  occiirs  firom  small 
ignition  sotuces  such  as  electrical  arcing 
or  sparking.  The  actions  specified  by  the 
proposed  AD  are  intended  to  ensure  that 
insiilation  blankets  constructed  of 
MPET  are  removed  fit>m  the  fuselage. 
Such  insulation  blankets  could 
propagate  a  small  fire  that  is  the  result 
of  an  otherwise  harmless  electrical  arc 
and  could  lead  to  a  much  larger  fire. 
DATES:  Ck>mments  must  be  received  by 
September  27, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM— 114, 
Attention:  Rules  Docket  No.  99-NM- 
161-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
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t  Monday  through  Friday,  except 
ral  holidays, 
e  service  information  referenced  in 
th^  proposed  rule  may  be  obtained  from 
Bbeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
'evard,  Long  Beach,  California 
6,  Attention:  Technical 
Iblications  Business  Administration, 
ipt.  C1-L51  (2-60).  This  information 
y  be  examined  at  the  FAA,  Transport 

lane  Directorate,  1601  Lind 
enue,  SW.,  Renton,  Washington;  or  at 
FAA,  Transport  Airplane 

orate,  Los  Angeles  Aircraft 
ification  OfBce,  3960  Paramoimt 
ulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
bert  Stacho,  Aerospace  Engineer, 
stems  and  Equipment  Branch,  ANM- 
iL,  FAA,  Transport  Airplane 
orate,  Los  Augeles  Aircraft 
fication  Office,  3960  Paramount 
ulevard,  Lakewood,  California 
712-4137;  telephone  (562)  627-5334; 
(562) 627-5210. 

TARY  INFORMATION: 


ents  Invited 

terested  persons  are  invited  to 
cipate  in  the  making  of  the 
iposed  rule  by  submitting  such 
tten  data,  views,  or  arguments  as 
y  may  desire.  Communications  shall 
utify  the  Rules  Docket  number  and 
submitted  in  triplicate  to  the  address 

ified  above.  All  communications 
eived  on  or  before  the  closing  date 
comments,  specified  above,  will  be 
idered  before  taking  action  on  the 
posed  rule.  The  proposals  contained 
diis  notice  may  be  changed  in  Ught 
the  comments  received. 
Comments  are  specifically  invited  on 

overall  regulatory,  economic, 
vironm«ital,  and  energy  aspects  of 
proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
a  ad  after  the  closing  date  for  conunents, 
i  1  the  Rules  Docket  for  examination  by 
i  i^erested  persons.  A  report 
siimmarizing  each  FAA-public  contact 
c  oncemed  with  the  substance  of  this 
I  ^posal  will  be  filed  in  the  Rules 
IljidLet. 

iCommenters  wishing  the  FAA  to 
a  ^knowledge  receipt  of  their  comments 
a  Ubmitted  in  response  to  this  notice 
iijust  submit  a  self-addressed,  stamped 
I^0stcard  on  which  the  following 
stktement  is  made:  "Comments  to 
Docket  Number  99-NM-161-AD."  The 
I  itetcard  will  be  date  stamped  and 
I  s  turned  to  the  commenter. 

iyrailalHlityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
lilt'RM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-161-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of  a 
number  of  in-flight  and  ground  fires  on 
McDonnell  Douglas  Model  DC-9-80 
and  MD-11  series  airplanes 
manufactured  with  insulation  blankets 
covered  with  metallized 
polyethyleneteraphthalate  (MPET)  (also 
known  as  metallized  Mylar). 
Investigation  has  revealed  that  MPET 
covered  insulation  blankets  may 
contribute  to  the  spread  of  a  fire  when 
ignition  occurs  from  small  ignition 
sources  such  as  electrical  arcing  or 
sparking.  The  results  of  extensive 
flammabiUty  testing,  conducted  by  the 
manufacturer  and  Ihe  FAA,  revealed 
that  this  type  of  insulation  material  will 
propagate  a  fire. 

liiere  are  other  materials  on 
insiUation  blankets  that  exhibit  similar 
flammabiUty  characteristics  if  ignited. 
However,  these  materials  are  much 
more  difficult  to  ignite  than  MPET. 

Insulation  blankets  constructed  of 
MPET  installed  throughout  the  fuselage, 
if  not  corrected,  could  propagate  a  small 
fire  that  is  the  result  of  an  otherwise 
harmless  electrical  arc  and  could  lead  to 
a  much  larger  fire. 

The  subject  insidation  blankets  on 
certain  McDonnell  Douglas  Model  MD- 
90-30  and  DC-10  series  airplanes,  and 
Model  MD-88  airplanes  are  identical  to 
those  on  the  affected  Model  DC-9-80 
and  MD-11  series  airplanes.  Therefore, 
all  of  these  airplanes  may  be  subject  to 
the  same  luisafe  condition.  The  FAA  is 
issuing  a  separate  rulemaking  action 
[notice  of  proposed  rulemaking  (NPRM), 
Rules  Docket  No.  99-NM-162-AD1  to 
address  McDonnell  Douglas  Model  DC- 
10  and  MD-11  series  airplanes. 

Other  Relevant  Investigations  and 
Rulemaking 

The  FAA  is  continuing  to  investigate 
various  wiring  problems  on  McDonnell 
Douglas  Model  DC-9-80,  MD-90-30, 
DC-10,  and  MD-11  series  airplanes,  and 
Model  MD-88  airplanes.  The  FAA  may 
consider  additional  rulemaking  actions 
to  address  any  identified  imsafe 
condition.  The  FAA  will  take  into 
accoimt  the  impact  of  those  actions  on 
U.S.  operators  to  minimize  the 
duplication  of  aircraft  downtime 
associated  with  accomplishing  the 
actions  of  this  proposed  AD. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 


MD-90-25-015,  Revision  01,  dated 
November  5, 1997  (for  Model  MD-90- 
30  series  airplanes),  and  McDonnell 
Douglas  Service  Bulletin  MD80-25-355, 
Revision  01,  dated  November  5, 1997 
(for  Model  DC-9-80  series  airplanes  and 
Model  MD-88  airplanes).  The  service 
bidletins  describe  procediues  for 
replacement  of  MPET  covered 
insulation  blankets  with  new  blankets 
fabricated  with  metallized  Tedlar  or 
equivalent  blanket  material. 
Accomplishment  of  the  replacement 
procedures  specified  in  the  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  RequiremenlB  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Di£Enrences  Between  the  Proposed  AD 
and  Service  Bulletins 

The  referenced  service  bidletins 
describe  procedures  for  replacement  of 
MPET  covered  insulation  blankets  with 
certain  metaUized  Tedlar  or  equivalent 
blanket  material,  which  meet  the 
current  FAA  flammabiUty  standards 
(i.e.,  Bunsen  biuner  test).  However,  this 
proposed  AD  requires  replaceident  with 
insulation  blankets  that  are  constructed 
of  materials  tested  in  accordance  with 
Standard  Test  Method  American  Society 
for  Testing  and  Materials  (ASTM)  E648 
and  approved  by  the  FAA.  The  FAA 
finds  that  the  current  flammabiUty 
standards  are  not  able  to  distinguish 
between  different  types  of  insidation 
covering  material  in  their  flame  spread 
properties  from  small  ignition  sources. 
ASTM  E648  provides  a  test  that  will 
differentiate  flame  spread  properties  of 
different  metallized  Tedlars.  Only  one 
of  the  two  insulation  blanket  film 
materials  specified  in  the  service 
bidletins  has  successfully  passed  the 
testing  of  the  ASTM  flammabiUty 
standard  and  has  been  found  to  be  an 
acceptable  replacement  material  for  the 
MPFT  covered  insulation  blankets. 
Other  film  material,  such  as  certain 
poljdmide  and  fluoropolymer 
composites,  also  have  been  successfully 
tested  to  ASTM  E648  and  could  be 
found  to  be  acceptable  for  compUance 
with  the  requirements  of  this  proposed 
AD  if  presented  to  the  FAA  for 
approval.  These  materials  are  not  Usted 
in  the  service  bulletins  described 
previou^. 
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Operators  should  note  that  this 
proposed  AD  would  require 
replacement  of  MPET  insulation 
blankets  within  4  years  after  the 
effective  date  of  this  AD.  The  service 
bulletins  recommend  that  this  action 
should  be  accomplished  "at  the  earliest 
practical  maintenance  period." 
Maintenance  periods  vary  between 
operators  and  may  involve  maintenance 
on  an  entire  airplane  or  only  portions  of 
an  airplane.  As  a  result,  in  developing 
an  appropriate  compliance  time  for  this 
and  other  proposed  AD's,  the  FAA  must 
adopt  a  time  period  that  will  apply  to 
all  operators  and  airplanes.  In 
establishing  a  comphance  time  for  this 
proposed  AD,  the  FAA  balanced  the 
urgency  associated  with  addressing  the 
subject  unsafe  condition  against  the 
need  to  ensure  that  operators  are 
provided  sufficient  time  to  perform  a 
safe  replacement  of  the  insulation. 
Because  of  the  close  proximity  of  the 
insulation  to  wiring  and  other  fixtures 
of  various  critical  airplane  systems,  it  is 
imperative  that  operators  be  given  the 
necessary  time  to  ensure  safe 
replacement.  Therefore,  the  FAA  has 
determined  that  a  4-year  compliance 
time  is  appropriate  in  that  it  allows  the 
proposed  replacement  to  be 
accomplished  within  an  interval  of  time 
that  encompasses  normal  scheduled 
maintenance  for  the  majority  of  affected 
operators,  thereby,  allowing  safe 
replacement.  In  order  to  meet  the 
deadline,  the  FAA  expects  early 
planning  and  anticipates  that  operators 
will  have  to  take  advantage  of  every 
heavy  maintenance  opportunity. 

Operators  also  should  note  that  the 
effectivity  listing  of  the  referenced 
service  bulletins  differs  from  the 
applicabihty  of  the  proposed  AD.  The 
applicability  of  the  proposed  AD  affects 
airplanes  maniifactured  with  MPET 
insulation  blankets.  The  effectivity 
hsting  of  the  service  bulletins  not  only 
includes  airplanes  manufactured  with 
MPET  insulation  blankets,  but  airplanes 
equipped  with  other  materials  that  are 
much  more  difficult  to  ignite  than 
MPET  (as  discussed  previously).  The 
FAA  has  determined  that  only  airplanes 
manufactured  with  MPET  insulation 
blankets  are  subject  to  the  identified 
imsafe  condition.  Therefore,  paragraph 
(a)  of  the  proposed  AD  would  require 
that  a  determination  be  made  of 
whether,  and  at  what  locations,  MPET 
insulation  blankets  are  installed,  and 
the  proposal  would  require  corrective 
action  only  with  respect  to  those 
blankets.  The  proposal  would  require 
that  this  determination  be  made  in  a 
manner  approved  by  the  manager  of  the 
LAACO.  Blankets  that  are  stamped  with 


"DMS  2072,  Type  2,  Class  1.  Grade  A" 
or  "DMS  1996.  Type  1"  are  constructed 
of  MPET.  On  seme  blankets,  because  of 
their  age  or  wear,  it  may  not  be  possible 
to  identify  these  stamps.  Boeing  is 
currently  developing  instructions  for 
how  to  determine  whether  such 
blankets  are  constructed  of  MPET. 
These  instructions,  if  approved,  may  be 
referenced  as  additional  service 
information  in  any  final  rule  resulting 
from  this  rulemaking.  In  addition,  if 
additional  airplane  models 
manufactured  with  MPET  insidation 
blankets  are  identified,  the  FAA  may 
consider  additional  rulemaking  actions 
to  address  the  identified  unsafe 
condition. 

Regulatory  Evaluation  Summary 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

The  FAA  conducted  a  Preliminary 
Cost  Analysis  and  Initial  Regulatory 
FlexibiUty  Analysis  to  determine  the 
regulatory  impacts  of  this  and  one  other 
proposed  AD  to  operators  of  all  699 
U.S.-registered  McDonnell  Douglas 
airplanes  that  have  thermal/acoustical 
insidation  blankets  covered  with  a  film 
of  MPET.  This  analysis  is  included  in 
the  Rules  Docket  No.'s  99-NM-161-AD 
and  9^NM-162-AD.  The  FAA  has 
determined  that  612  Model  DC-9-80 
series  airplanes  and  22  Model  MD-90- 
30  series  airplanes  operated  by  16 
entities  would  be  affected  by  this 
proposed  AD.  Thirteen  of  these  entities 
operate  N-registered  Model  DC-9-80 
series  airplanes,  three  entities  operate 
Model  MD-90-30  series  airplanes,  and 
two  entities  operate  both  Model  DC-9- 
80  series  airplanes  and  Model  MD-90- 
30  series  airplanes. 

The  Preliminary  Cost  Analysis  and 
Initial  Regulatory  FlexibiUty  Analysis, 
completed  by  the  FAA  and  included  in 
this  Rules  Docket,  estimates  that  the 
affected  airplanes  could  be  retrofitted 
with  thermal/acoustic  insulation 
blankets  covered  with  film  that  exhibit 
no  flame  propagation  when  tested  in 
accordance  with  the  requirements  of 
ASTM  E648  or  FAA-approved 
equivalent.  Testing  conducted  by  the 
FAA  indicates  that  there  are  films  that 
are  currently  in  use  that  meet  the  test 
standard  required  by  this  proposed  AD. 
These  include  certain  polyvinylfluoride 


films  that  weigh  no  more  than  the 
materials  they  would  replace.  The  FAA 
has  identified  three  categories  of  costs 
associated  with  the  retrofit:  (1)  Material 
costs  of  the  blankets;  (2)  labor  costs  to 
remove  existing  blankets,  install  new 
blankets,  and  reinstall  wiring,  panels, 
floors,  and  other  items;  and  (3)  net  lost 
revenues,  or  out  of  service  costs.  Over 
the  four-year  compliance  period, 
material  costs  would  be  $17.2  million, 
labor  costs  would  be  $214.1  million, 
and  net  lost  revenues  would  be  $13.3 
million.  Total  costs  would  be  $244.6 
million,  or  $207.0  million  discounted  to 
present  value  at  seven  percent. 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  uf  applicable  slalutes,  to 
fit  regulatory  and  informational 
requirements  to  the  sale  of  the  business, 
organizations,  and  governmental 
jurisdictions  subject  to  regulation.  To 
achieve  that  principle,  the  RFA  requires 
agencies  to  solicit  and  consider  flexible 
regulatory  proposals  and  to  explain  the 
rationale  for  their  actions.  The  RFA 
covers  a  wide-range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations,  and  small 
governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  If  the  detemiination  is  that  it 
will,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

Three  of  the  operators  affected  by  the 
proposed  AD  are  considered  small,  that 
is,  they  employ  fewer  than  1,500  people. 
One  of  these  operators  is  a  private 
corporation  and  the  FAA  is  unable  to 
ascertain  any  financial  information 
about  it.  The  other  two  entities  have 
revenues  in  excess  of  $100  million.  Two 
entities  are  not  considered  a  substantial 
number  of  small  entities  by  Small 
Business  Administration  criteria. 
Pursuant  to  the  RFA,  5  U.S.C.  605(b). 
the  FAA  certifies  that  this  proposed  AD 
would  not  have  a  significant  economic 
impact  on  a  substantial  ntunber  of  small 
entities. 
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The  provisions  of  this  proposed  AD 
h  ould  have  Httle  or  no  impact  on  trade 
'( )r  U.S.  firms  doing  business  in  foreign 
;buntries  and  foreign  firms  doing 
siness  in  the  United  States. 
Title  n  of  the  Unfunded  Mandates 
form  Act  of  1995  (the  Act),  enacted  as 
b.  L.  104-4  on  March  22,  1995, 
uires  each  Federal  agency,  to  the 
ent  permitted  by  law,  to  prepare  a 
itten  assessment  of  the  efi'ects  of  any 
eral  mandate  in  a  proposed  or  final 
i  tgency  rule  that  may  result  in  the 
I  ijcpenditure  by  State,  local,  and  tribal 
{bvemments,  in  the  aggregate,  or  by  the 
)rivate  sector,  of  $100  million  or  more 
i  djusted  annually  for  inflation)  in  any 
I  >  le  year.  Section  204(a)  of  the  Act,  2 
.  .S.C.  1534(a),  requires  the  Federal 
i  igency  to  develop  an  effective  process 
1  opermit  timely  input  by  elected 

I  )mcers  (or  their  designees)  of  State, 
i  peal,  and  tribal  governments  on  a 

]  )i'oposed  "significant  intergovernmental 

I I  landate."  A  "significant 

i  ntergovemmental  mandate"  imder  the 
.  Vet  is  any  provision  in  a  Federal  agency 
1 1  igulation  that  would  impose  an 
I iiforceable  duty  upon  State,  local,  and 
1  ribal  governments,  in  the  aggregate,  of 
1  »100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
o'theAct,  2U.S.C.  1533,  which 
!  supplements  section  204(a),  provides 
lliat  before  establishing  any  regulatory 
nquirements  that  might  significantly  or 
iiaiquely  affect  small  governments,  die 
i  ij  (ency  shall  have  developed  a  plan  that, 
u  nong  other  things,  provides  for  notice 
\  a  potentially  affected  small 
I  ipvemments,  if  any,  and  for  a 

leaningful  and  timely  opportunity  to 
•vide  input  in  the  development  of 

_  ilatory  proposals. 

This  proposed  AD  does  not  contain 

ly  Federal  intergovernmental  or 

ivate  sector  mandate.  Therefore,  the 
[uirements  of  Title  II  of  the  Unfunded 

[andates  Reform  Act  of  1995  do  not 

•ply. 

of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
^ety.  Safety. 

le  Proposed  Amendment 

Accordingly,  pursuant  to  the 
^^thority  delegated  to  me  by  the 

istrator,  the  Federal  Aviation 
inistration  proposes  to  amend  part 
of  the  Federal  Aviation  Regulations 
4  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
imECnVES 


1.  The  authority  citation  for  part  39 
4^ntinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


§39.13    [Amwided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-161- 
AD. 
Applicability:  Model  DC-»-81  (MD-fll), 
DC-9-«2  (MD-62),  DC-9-83  (MD-83),  DC- 
9-87  (MD-67)  series  airplanes;  Model  MD- 
90-30  series  airplanes;  and  MD-88  airplanes; 
manufacturer's  fuselage  numbers  1011 
through  2241  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
sequirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiHcation,  alteration,  nr 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  insulation  blankets 
constructed  of  metallized 
polyethyleneteraphthalate  (MPET)  are 
removed  from  the  fuselage,  accomplish  the 
following: 

Inspection 

(a)  Within  4  years  after  the  effective  date 
of  this  AD,  determine  whether,  and  at  what 
locations,  insulation  blankets  constructed  of 
MPET  are  installed.  This  determination  shall 
be  made  in  a  manner  approved  by  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA,  Transport  Airplane 
Directorate. 

Note  2:  Insulation  blankets  that  are 
stamped  with  "DMS  2072,  Type  2,  Class  1. 
Grade  A"  or  "DMS  1996.  Type  1"  are 
constructed  of  MPET. 

Corrective  Actions 

(b)  For  insulation  blankets  that  are 
determined  not  to  be  constructed  of  MPET, 
no  further  action  is  required  by  this  AD. 

(c)  For  insulation  blankets  that  are 
determined  to  be  constructed  of  MPET, 
within  4  years  after  the  effective  date  of  this 
AD,  replace  the  MPET  insulation  blankets 
with  new  insulation  blankets.  The 
replacement  procedures  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  MD-90-25-015,  Revision  01,  dated 
November  5,  1997  (for  Model  MD-90-30 
series  airplanes);  or  McDonnell  Douglas 
Service  Bulletin  MD80-25-355,  Revision  01, 
dated  November  5, 1997  (for  Model  DC-9-80 
series  airplanes  and  Model  MD-88 
airplanes);  as  applicable.  The  replacement 
insulation  blankets  must  be  constructed  of 
materials  tested  in  accordance  with  Standard 
Test  Method  American  Society  for  Testing 


and  Materials  (ASTM)  E648  and  approved  by 
the  Manager,  Los  Angeles  AGO. 

Note  3:  Although  this  paragraph  allows  up 
to  4  years  for  the  required  replacement,  the 
FAA  anticipates  that  operators  will  comply  at 
the  earliest  practicable  maintenance 
opportunity. 

Note  4:  Only  one  of  the  two  metallized 
Tedlar  covers  specified  in  the  service 
bulletins  has  been  shown  to  have 
successfully  passed  the  testing  of  the  ASTM 
flammability  standard  and  is  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (c)  of  this  AD. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  MPET  insulation 
blanket  on  any  airplane. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fh)m  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
9, 1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service.    - 
[FR  Doc.  99-20940  Filed  8-11-99;  8:45  am] 

BILUNG  CODE  491»-13-l> 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 05237-99] 
RIN  1545-AX19 

Furnishing  Identifying  Number  of 
income  Tax  Return  Preparer 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  The  IRS  is  proposing 
regulations  that  allow  income  tax  retiim 
preparers  to  elect  an  alternative  to  their 
social  security  number  (SSN)  for 
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piuposes  of  identifying  themselves  on 
returns  they  prepare.  The  text  of  the 
temporary  regulations  published  in  the 
Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  also  serves 
as  the  text  of  these  proposed 
regulations.  The  regulations  affect 
individual  preparers  who  elect  to 
identify  themselves  using  a  number 
other  than  their  SSN. 
DATES:  Written  or  electronically 
generated  comments  and  requests  for  a 
public  hearing  must  be  received  by 
November  9. 1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM.-CORP:R  (REG-105237-99). 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM£X)RP:R  (REG- 
105237-99),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue.  NW.,  Washington,  DC 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 

site  at  http://www.ir8.ustrea8.gov/tax 

regs/regsli8t.html. 
FOR  FURTHER  MFORMATION  CONTACT: 
Concerning  the  regulations,  Andrew  J. 
Keyso,  (202)  622-4910:  concerning 
submissions,  Michael  Slaughter,  (202) 
622-7180  (not  toll-free  niunbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Regtster  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  6109.  The  temporary 
r^ulations  provide  that  an  income  tax 
return  preparer  who  is  an  individual 
may  furnish  either  a  social  security 
number  or  an  altranative  identifying 
number  to  satisfy  the  requirements  of 
section  6109(a)(4).  The  text  of  those 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations  and 
these  proposed  regulations. 

Spedal  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
sigpuficant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regiUations  do  not  impose  a  collection 


of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  hitemal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  written 
comments  (a  signed  original  and  eight 
(8)  copies)  and  electronic  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  regulations  and  how  they  can 
be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
by  any  person  who  timely  submits 
comments.  If  a  public  hearing  is 
schedided,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Andrew  J.  Keyso,  Office  of 
Assistant  Chief  Counsel  (Income  Tax  & 
Accounting).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Pn^Mieed  Amendments  to  the 
Regidatioiis 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragr^i  1.  Hie  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.6109-2  is  amended 
by  revising  paragraphs  (a)  and  (d)  to 
read  as  follows: 

f1.610»-2    Furnishing  MenUfylng  namber 
of  income  lax  letum  pfspever. 

(a)  [The  text  of  proposed  paragraph  (a) 
is  the  same  as  the  text  of  §  1.6109-2T(a) 
published  elsewhere  in  this  issue  of  the 
Federal  Registw]. 
***** 

(d)  [The  text  of  proposed  paragraph 
(d)  is  the  same  as  the  text  of  §  1.6109- 


2T(d)  published  elsewhere  in  this  issue 

of  the  Federal  Register]. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

(FR  Doc.  99-20486  Filed  8-11-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

PFRL-6417-3] 

NatkNMl  Oil  and  Huardous 
Substances  Pollution  Contingency 
National  PriorWos  List 


AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Anchor  Chemicals  Superfund  Site  from 

the  National  Priorities  List;  request  for 

comments. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(EPA),  Region  2,  annoimces  its  intent  to 
delete  the  Anchor  Chemicals  Superfund 
Site  (Site)  bom  the  National  Priorities 
List  (NPL)  and  requests  public  comment 
on  this  action.  The  NPL  constitutes 
appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  &  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  have 
determined  that  all  appropriate 
response  actions  have  been  completed 
and  no  further  action  by  the  responsible 
parties  is  appropriate  imder  CERCLA.  In 
addition,  EPA  and  NYSDEC  have 
determined  that  response  activities 
conducted  to  date  at  the  Site  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 
DATES:  Comments  concerning  the 
deletion  of  the  Site  from  the  NPL  may 
be  submitted  on  or  before  September  13. 
1999. 

ADDRESSES:  Comments  shoidd  be 
submitted  to:  Thomas  Taccone. 
Remedial  Project  Manager,  U.S. 
Environmental  Protection  Agency, 
Region  2,  290  Broadway,  20di  Floor, 
New  York,  New  York  10007-1866. 

Comprehensive  information  on  the 
Site  is  contained  at:  U.S.  Environmental 
Protection  Agency,  Region  2,  Superfund 
Records  Center  290  Broadway,  Room 
1828,  New  York.  New  York  10007-1866, 
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;  112)  637-4308,  Hours:  Mon.-Fri. 
KOOam — 5:00  pm. 

Information  on  the  Site  is  also 
i  lyailable  for  viewing  at  the  Site 
Administrative  Record  Repository 
icated  at:  Hicksville  Library, 
<  jommunity  Room,  169  Jerusalem 

venue,  Hicksville,  L.I.  11801,  Tel. 

16)  931-1417,  Hoxu-s:  Mon.VThurs. 

00  am-9:00  pm  or  Fri.-Sat.  9:00  am- 

00  pm. 

FURTHER  INFORMATION  CONTACT:  Mr. 

omas  Taccone  at  the  address  above  or 
jy  telephone  at  (212)  637-4281  or  by 
ectronic  mail  at 
jraccone.Tom@epamail.epa.gov." 

S  JPPLEMENTARY  INFORMATION: 

'  [Wble  of  Contents 

Intmrliiction 
1  NPL  Deletion  Criteria 
(.  Deletion  Procedures 

.  Basis  for  Intended  Site  Deletion 

Introduction 

EPA  Region  2  announces  its  intent  to 
lelete  the  Anchor  Chemicals  Superfund 
site  (the  Site)  from  the  National 
^  riorities  List  (NPL)  and  requests  public 
oamment  on  this  deletion.  The  NPL  is 
I  ppendix  B  to  the  National  Oil  & 

azardous  Substances  Pollution 
:  ontingency  Plan  (NCT),  which  EPA 
promulgated  pursuant  to  section  105  of 
:ERCLA,  as  amended,  42  U.S.C.  9601  et 
t  iq.  EPA  identifies  sites  that  appear  to 
]  resent  a  significant  risk  to  public 
lealth,  welfare,  or  the  environment  and 
]  Laintains  the  NPL  as  the  list  of  those 
5  tes.  Sites  on  the  NPL  may  be  the 
i  ibject  of  remedial  actions  financed  by 
^e  Hazardous  Substances  Superfund 
^ponse  Trust  Fund  (the  Fund). 

uant  to  §  300.425(e)(3)  of  the  NCP, 

y  site  deleted  from  the  NPL  remains 

gible  for  Fund-financed  remedial 
ons,  if  conditions  at  the  site  warrant 
tiich  action. 

EPA'will  accept  comments 
:^nceming  the  deletion  of  the  Site  from 

e  NPL  for  30  days  after  publication  of 

is  document  in  the  Federal  Register. 

Section  U  of  this  document  explains 

e  criteria  for  deleting  sites  from  the 
L.  Section  m  discusses  procedures 
t  EPA  is  using  for  this  action.  Section 
V  discusses  how  the  Site  meets  the  NPL 

letion  criteria. 

NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
e  Agency  uses  to  delete  sites  from  the 
'L.  In  accordance  with  40  CFR 
.425  (e){l){i)-(iii),  sites  may  be 
leted  from  the  NPL  where  no  further 
isponse  is  appropriate.  In  making  this 
ermination,  EPA,  in  consultation 
»fith  the  NYSDEC,  will  consider 


whether  any  of  the  following  criteria  has 
been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fimd-financed 
responses  imder  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  resptonsible  parties  is 
appropriate;  or 

(iii)  A  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  to 
the  environment  and,  therefore,  taking 
remedial  measures  is  not  appropriate. 

m.  Deletion  Procedures  , 

The  NCP  provides  that  EPA  shaU  not 
delete  a  site  from  the  NPL  until  the  State 
in  which  the  release  w^as  located  has 
conciured,  and  the  public  has  been 
afforded  an  opportimity  to  comment  on 
the  proposed  deletion.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  Agency  efforts 
to  recover  costs  associated  with 
response  efforts.  The  NPL  is  designed 
primarily  for  information  purposes  and 
to  assist  Agency  management. 

EPA  Region  2  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete  the 
Site.  The  follovNong  procedures  were 
used  for  the  intended  deletion  of  the 
Site: 

1.  EPA  Region  2  issued  a  Record  of 
Decision  for  the  Site  in  September  1995, 
which  stated  that  no  remedial  action 
was  necessary,  since  the  Site  did  not 
pose  an  unacceptable  threat  to  human 
health  and  the  environment. 

2.  EPA  has  recommended  deletion. 

3.  The  NYSDEC  concurred  with  the 
deletion  decision  in  a  letter  dated  July 
7, 1999. 

4.  Concurrent  with  this  Notice  of 
Intent  to  Delete,  a  notice  has  been 
published  in  a  local  newspaper  and  has 
been  distributed  to  appropriate  federal, 
state  and  local  officials,  and  other 
interested  parties. 

5.  EPA  has  made  available  the 
relevant  docimients  to  this  decision  at 
the  addresses  listed  above. 

The  comments  received  during  the 
comment  period  will  be  evaluated 
before  any  final  decision  is  made.  EPA 
Region  2  will  prepare  a  Responsiveness 
Summary,  if  necessary,  which  will 
address  any  significant  conunents 
received  duiring  the  public  comment 
period. 

If,  after  consideration  of  the 
comments  it  receives,  EPA  decides  to 
proceed  with  the  deletion,  the  EPA 
Regional  Administrator  will  place  a 
Notice  of  Deletion  in  the  Federal 
Register.  The  NPL  will  reflect  this 


deletion  in  the  next  final  update.  Public 
notices  and  copies  of  the 
Responsiveness  Summary,  if  any,  will 
be  made  available  to  local  residents  by 
EPA  Region  2. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  a 
.brief  description  and  history  of  the 
Anchor  Chemicals  Superfund  Site  and 
the  Agency's  rationale  for 
recommending  deletion  of  the  Site,  in 
the  Town  of  Oyster  Bay,  Nassau  Coimty, 
New  York,  from  the  NPL. 

The  Site  is  approximately  1.5  acres  in 
size  and  includes  one  28,850  square 
foot,  two-story  building.  Most  of  the  Site 
is  paved  with  asphalt.  The  KoBar 
Company  purchased  the  Site  on 
September  30, 1964.  and  in  the  same 
year  constructed  the  building  for  the 
Anchor  Chemical  Corporation.  Before 
the  building  was  constructed,  the  Site 
property  was  used  for  agricultural 
purposes. 

From  1964  to  1978,  Anchor  Chemical 
manufactured,  blended  and  stored 
chemicals  for  the  graphic  arts  industry. 
Seventeen  undergroimd  storage  tanks 
(USTs),  which  ranged  in  size  from  500 
to  4,000  gallons,  were  used  by  the 
company  at  the  Site  to  store  chemicals 
and  solvents,  such  as  acetone,  1,1,1- 
trichloroethane  (1,1,1-TCA),  methylene 
chloride,  2-butoxyethanol  and  isopropyl 
alcohol.  The  chemicals  were  also  stored 
in  seven  aboveground  tanks  which  were 
removed  from  the  Site  in  1985.  The 
tanks  ranged  in  size  from  550  to  1,500     ^ 
gallons. 

In  addition,  there  are  nine  dry  wells 
and  one  drain  on-Site.  The  dry  wells 
and  drain  were  installed  to  collect 
rainwater  runoff  and  drainage  from  the 
building.  Liquid  which  collects  in  the 
dry  weUs  infiltrates  into  the  soil.  None 
of  the  dry  wells  are  connected  to  a 
sewer. 

In  1977,  the'Nassau  Coimty  Health 
Department  (NCHD)  discovered  1,1,1- 
TCA,  trichloroethene  (TCE)  and 
tetrachloroethene  (PCE)  in  liquid 
samples  near  the  dry  wells.  In 
subsequent  testing  of  14  of  the  17  USTs, 
six  tanks  failed  air-over-product  tank 
tightness  tests,  indicating  that  the  tanks 
had  the  potential  to  leak.  Five  tanks 
were  decommissioned  in  1983;  the 
remaining  twelve  were  decommissioned 
in  1991.  In  1982,  the  NCDH  requested 
Anchor/Lith  Kem-Ko,  the  operators,  to 
investigate  the  possibility  of 
groundwater  and  soil  contamination  at 
the  Site. 

Three  groundwater  monitoring  wells 
were  installed  in  September  1982. 
Groundwater  samples  taken  from  the 
wells  contained  elevated  levels  of  1,1,1- 
TCA,  PCE,  dichloroethane. 
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chlotodibromo-methane,  methylene 
chloride  and  TCE.  Soil  samples,  taken 
during  the  well  installations,  revealed 
the  presence  of  methylene  chloride  and 
1,1,1-TCA.  On  June  10, 1986,  the  Site 
was  placed  on  the  National  Priorities 
List. 

On  June  2, 1989,  EPA  issued  an 
Administrative  Order  on  Consent  to  the 
K.B.  Company,  the  ovmer  of  the 
propoty  and  successor  to  Kobar.  to 
undertake  a  remedial  investigation/ 
feasibility  study  (RI/FS)  to  detennine 
the  nature  and  extent  of  contamination 
at  the  Site  and  to  evaluate  options  for 
cleanup.  Field  work  was  completed  in 
February  1995  and  an  RI  report  was 
submitted  to  EPA  in  March  1995.  The 
report  revealed  a  significant  deoease  in 
the  concentration  of  the  contaminants  in 
the  groimdwater  and  soil  from  those 
levels  observed  in  the  early  19808.  In 
addition,  the  risk  assessment 
determined  that  the  Site  did  not  pose  an 
unacceptable  risk  to  human  health  and 
the  environment.  EPA  published  these 
finrfinga  in  a  Record  of  Decision  (ROD) 
on  September  29, 1995. 

The  ROD  stated  that  the  risks  posed 
by  the  Site  contamination  are  within  the 
acceptable  risk  range,  but  noted  that 
four  dry  wells  on  Site  were  found  to  be 
contaminated  writh  chromium,  lead, 
1,1,1-TCA  and  other  volatile 
compounds.  Groundwater  samples  bom 
sevOTal  monitoring  wells  on  Site  also 
showed  concentrations  of  chromium 
and  1,1,1-TCA  above  Maximum 
Contaminant  Levels.  On  September  29 
and  30, 1995,  a  rmnoval  action  was 
performed  at  the  Site.  The  action 
consisted  of  the  removal  and  off-Site 
disposal  of  contaminated  soils  and 
sediments  from  the  dry  wells  to  prevent 
further  groundwater  contamination.  The 
excavated  materials  were  disposed  of  in 
accordance  with  Resource  Conservation 
and  Recovery  Act  (RCRA)  requirements. 
The  completion  of  the  removal  action 
was  documented  in  a  Removal  Action 
Report,  dated  May  1996,  by  the 
responsible  parties.  The  ROD  stated  that 
no  additional  action  was  necessary  at 
the  Site  upon  completion  of  the  removal 
action.  EPA  fbrmally  acknowledged 
completion  of  the  action  in  a 
Preliminary  Closeout  Report  for  the  Site 
on  September  30, 1996.  Results  from 
two  roimds  of  groundwater  samples, 
which  were  collected  in  April  1996  and 
July  1997,  confirmed  the  effectiveness  of 
the  removal  action  and  that  the  Site 
does  not  pose  an  unacceptable  risk  to 
hiunan  health  and  the  environment.  A 
Final  Close  Out  Report  was  not 
prepared  by  EPA,  since  completion  of 
all  response  actions  for  the  Site  has  been 
dociunented  in  the  ROD  and  in  the 
Preliminary  Closeout  Report. 


The  responsible  parties  have 
completed  all  necessary  response 
actions  at  the  Site.  EPA,  in  consultation 
with  NYSDEC.  has  determined  that  the 
Anchor  Chemicals  Superfund  Site  does 
not  pose  a  significant  threat  to  human 
health  or  the  environment.  No  further 
Site  remediation  is  necessary. 

Because  all  of  the  necessary  response 
actions  have  been  competed  at  the  Site, 
and  since  the  Site  does  not  pose  an 
unacceptable  risk  to  biunan  health  and 
the  environment,  EPA  has  also 
determined  that  the  five-year  review 
requirement  of  section  121(c)  of 
CEKCLA,  as  amended,  is  not  applicable. 

Dated:  July  27. 1999. 
HatbBairack, 

Acting  Regional  Administrator.  Region  2. 
(FR  Doc.  99-ZU55U  Filed  8-11-99;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Reeeereh  end  Spectal  PrognMiw 
Administcetlon 

49  CFR  Part  190 

[Doetot  Na  RSPA-96-4284;  Notica  1] 
Rm  2137-A022 

Pipeline  SalMy  Enforcement 
Proceduree 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  We  are  proposing  to  revise 
our  pipeline  safety  enforcement 
procedures  concerning  alleged 
violations  for  which  persons  agree  to 
proposed  compUance  orders  or  pay 
proposed  dvil  penalties  Mrithout 
contesting  the  allegations.  At  present,  if 
a  person  responds  to  a  notice  of 
probable  violation  (NOPV)  by  paying  a 
civil  penalty  proposed  for  an  alleged 
violation,  we  consider  the  allegation 
imcontested  and  find  that  the  person 
committed  the  violation.  The  violation 
then  counts  as  a  prior  offense  in 
determining  the  amount  of  any  future 
civil  penalty  assessment  against  that 
person.  We  are  proposing  to  adopt 
identical  procedures  for  NOPV 
responses  that  agree  to  proposed 
compliance  orders  without  contesting 
the  ^eged  violations.  Further,  We  are 
proposing  to  stop  preparing  final  orders 
for  alleged  violations  for  which  persons 
agree  to  proposed  compUance  orders  or 
pay  proposed  civil  penalties  without 
contesting  the  allegations.  The  proposed 
rule  changes  would  luiify  and 
streamline  the  handling  of  uncontested 
alleged  violations  in  enforcement  cases. 


DATES:  Persons  interested  in  submitting 
written  comments  on  this  notice  must 
do  so  by  October  12, 1999.  Late  filed 
comments  will  be  considered  so  far  as 
practicable. 

ADDRESSES:  You  may  submit  written 
comments  by  mailing  or  delivering  an 
original  and  two  copies  to  the  Doc^ts 
Facility,  U.S.  D^artment  of 
Transportation,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington.  DC 
20590-0001.  The  Dockets  Facihty  is 
open  from  10:00  a.m.  to  5:00  p.m.. 
Monday  through  Friday,  except  on 
Federal  holidays  when  the  fedUty  is 
closed.  Or  you  may  submit  written 
comments  to  the  docket  electronically. 
To  do  so,  log  on  to  the  following 
Internet  Web  address:  http:// 
dmsdotgov.  Click  on  "Help  * 
Information"  for  instructions  on  how  to 
file  a  document  electronically.  All 
written  comments  should  identify  the 
docket  and  notice  numbers  stated  in  the 
heading  of  this  notice.  Anyone  who 
wants  confirmation  of  mailed  comments 
must  include  a  self-addressed  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Daugherty  at  (202)  366-4577  or 
linda.daugbertyQrspa.dot.gov. 
Comments  may  be  read  on  the  internet 
at  http://dms.dot.gov.  General 
information  about  RSPA's  pipeline 
safety  program  can  be  obtained  at  http:/ 
/op8.dot.gov. 
SUPPtEMENTARY  MFORMATION: 

Response  Options 

Under  the  pipeline  safety  enforcement 
procedures  in  49  CFR  Part  190,  in 
responding  to  an  NOPV  (§  190.207),  a 
person  may  decide  not  to  contest  an 
alleged  violation.  To  do  so,  the  person, 
or  "respondent."  either  pays  a  proposed 
civil  penalty  (§  190.209(a)(1))  or  agrees 
to  a  proposed  compliance  order 
(§  190.209(b)(1)),  or  both  when 
applicable. 

If  a  proposed  civil  penalty  is  paid,  we 
then  "close  the  case  with  prejudice  to 
the  respondent,"  as  §  190.209(a)(1) 
provides.  Such  closure  means  that  we 
consider  the  alleged  violation  to  have 
been  committed  by  the  respondent,  and 
that  we  will  treat  Uie  violation  as  a 
"prior  offense"  under  §  190.225(c)  in 
determining  the  amount  of  any  future 
assessment  against  the  respondent  (see 
53  FR  1634;  Jan.  21, 1988). 

In  contrast,  the  procedures  do  not 
provide  for  a  similar  closure  when  a 
person  agrees  to  a  proposed  compliance 
order  without  contesting  the  alleged 
violation.  This  inconsistency  may  be 
confusing  when  an  NOPV  proposes  both 
a  civil  penalty  and  a  compliance  order 
for  the  same  alleged  violation. 
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Therefore,  we  are  proposing  to  revise 
r  190.209  to  treat  uncontested  responses 
]  Lvolving  civil  penalty  payments  and 
I :  jmpliance  order  agreements  alike.  The 
I ;  »parate  lists  of  response  options  now 
II  ated  in  §  190.20g(a)  and  §  190.209(b) 
'  ^  ould  be  combined  in  proposed 
f  190.209(a).  Proposed  §  190.209(a)(1) 
H  ould  clarify  that  by  paying  a  proposed 
( :  vil  penalty  or  agreeing  to  a  proposed 
I :  )mpliance  order,  the  respondent  elects 
;  I  }t  to  contest  the  underlying  alleged 
'  r  elation.  The  phrase  "close  the  case 
^ith  prejudice  to  the  respondent" 
'  vould  be  replaced  by  a  fuller 
I itplanation,  under  proposed 
'  1 190.209(b),  of  the  consequences  of 
)bying  a  proposed  civil  penalty  or 
{ freeing  to  a  proposed  compliance  order 
'  *  ithout  contesting  the  imderlying 
j  i  leged  violation. 

A  separate  option  under  present 
'  1 190.209(b)  to  request  execution  of  a 
I ;  )nsent  order  would  be  removed  as 
'  1  onecessaiy.  Under  §  192.219,  a 
n  ispondent  may  request  execution  of  a 
I :  insent  order  at  any  time  before 
: !  suance  of  a  compliance  order.  And  a 
I :  msent  order  may  be  requested  in 
( :  jnnection  with  any  response  that 
I :  jntests  an  alleged  violation. 

The  present  paragraph  (c)  in  §  190.209 
i  published  incorrectly  as  the  third 
t  em  in  a  list  instead  of  as  an 
1  idependent  paragraph.  This  paragraph 
L  so  references  a  previously  deleted 
agraph  (c).  So  we  are  proposing  to 
vise  the  paragraph  structure  of 
190.209  for  clarity  and  to  omit  the 
solete  reference  in  paragraph  (c). 

lal  Order 

Under  §  190.213,  we  now  prepare  a 
al  order  in  every  enforcement  case, 
ich  order  addresses  each  alleged 
violation  in  the  case.  Based  on  the 
I  i  ndence  presented,  the  order  states  oiu 
i  ndings  on  whether  a  violation  has 
)  3en  committed  as  alleged,  and  if  a 
I  i  mction  is  to  be  imposed,  states  the 
i  L  noimt  of  the  civil  penalty  or  terms  of 
he  compliance  order. 
I  For  alleged  violations  a  respondent 
I  iecides  not  to  contest  by  paying  a 
iToposed  civil  penalty  or  agreeing  to  a 
iroposed  compliance  order,  or  both,  we 
lelieve  preparation  of  a  separate 
diociunent  called  a  final  order  is  a 
^dundant  administrative  step. 
Proposed  §  190.209(b)(3)  would 
minate  the  lumecessaiy  paperwork  of 
paring  a  final  order  for  alleged 
olations  a  respondent  decides  not  to 
ntest  by  paying  a  proposed  civil 
nalty  or  agreeing  to  a  proposed 
I ;  )mpliance  order,  or  both.  A 
c  informing  change  to  §  190.213(a)  also 
'  ^  ould  be  made.  Despite  the  lack  of  a 
I  ;i  iparate  document  called  "Final 


Order,"  if  an  operator  did  not  comply 
with  the  terms  of  an  agreed  to 
compliance  order,  RSPA  could  enforce 
the  agreement  by  assessing  civil 
penalties  or  by  obtaining  a  coiut 
injimction. 

Regulatory  Analjrses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Policies  and  Procedures 

The  Office  of  Management  and  Budget 
(OMB)  does  not  consider  this  proposed 
rulemaking  to  be  a  significant  regulatory 
action  under  Section  3(f)  of  Executive 
Order  12866  (58  FR  51735;  October  4. 
1993).  Therefore,  OMB  has  not  reviewed 
this  rulemaking  document.  DOT  does 
not  consider  this  proposed  rulemaking 
significant  imder  its  regulatory  policies 
and  procedures  (44  FR  11034;  February 
26, 1979).  Because  the  proposed 
ndemaking  should  enhance 
governmental  efficiency  without  cost  to 
the  regulated  industry,  a  further 
regulatory  evaluation  is  not  warranted. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  changes  would  not 
impose  additional  requirements  on 
pipeline  operators,  including  small 
entities  that  operate  regulated  pipelines. 
Based  on  the  facts  available  about  the 
anticipated  impact  of  this  proposed 
rulemaking,  I  certify,  pursuant  to 
Section  605  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  that  this  proposed 
rulemaking  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Executive  Order  1 3084 

The  proposed  rules  have  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13084,  "Consultation 
and  Coordination  with  Indian  Tribd 
Governments."  Because  the  proposed 
rules  would  not  significantly  or 
imiquely  affect  the  Indian  tribal 
governments,  the  funding  and 
consultation  requirements  of  Executive 
Order  13084  do  not  apply. 

D.  Paperwork  Reduction  Act 

This  proposed  rulemaking  contains 
no  information  collection  that  is  subject 
to  review  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rulemaking  would  not 
impose  imfunded  mandates  imder  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  would  not  result  in  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  govenunents,  in  the 
aggregate,  or  to  the  private  sector,  and 
would  be  the  least  burdensome 


alternative  that  achieves  the  objective  of 
the  rule. 

F.  Executive  Order  12612 

This  action  would  not  have 
substantial  direct  effects  on  states,  on 
the  relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30, 1987),  RSPA 
has  determined  that  the  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

G.  Impact  on  Business  Processes  and 
Computer  Systems 

Many  compultji s  iliat  use  two  digits  to 
keep  track  of  dates  will,  on  January  1 , 
2000,  recognize  "double  zero"  not  as 
2000  but  as  1900.  This  glitch,  the  Year 
2000  problem,  could  cause  computers  to 
stop  running  or  to  start  generating 
erroneous  data.  The  Year  2000  problem 
poses  a  threat  to  the  global  economy  in 
which  Americans  live  and  work.  With 
the  help  of  the  President's  Council  on 
Year  2000  Conversion,  Federal  agencies 
are  reaching  out  to  increase  awareness 
of  the  problem  and  to  offer  support.  We 
do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  the  Year  2000  Problem. 

This  notice  of  proposed  rulemaking 
does  not  propose  business  process 
changes  or  require  modifications  to 
computer  systems.  Because  this  notice 
apparently  does  not  affect  the  ability  of 
organizations  to  respond  to  the  Year 
2000  problem,  we  do  not  intend  to  delay 
the  effectiveness  of  the  rule  changes 
proposed  in  this  notice. 

List  of  Subjects  in  49  CFR  Part  190 

Enforcement  procedures.  Penalty, 
Pipeline  safety. 

In  consideration  of  the  foregoing,  we 
propose.to  amend  49  CFR  part  190  as 
follows: 

1.  The  authority  citation  for  Part  190 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321;  49  U.S.C.  5101- 
5127,  60101  et  seq.;  Sec.  212-213,  Pub.  L. 
104-121. 110  Stat.  857;  49  CFR  1.53. 

2.  Section  190.209  would  be  revised 
to  read  as  follows: 

1190.209    Response  options. 

(a)  Within  30  days  of  receipt  of  a 
notice  of  probable  violation,  the 
respondent  shall  respond  to  the 
allegations  of  violation  and  proposed 
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sanctions  in  the  following  way  to  the 
Regional  Director  who  issued  the  notice: 

(1)  Elect  not  to  contest  an  allegation 
by  paying  the  proposed  civil  penalty  or 
agreeing  to  the  proposed  compliance 
order  applicable  to  the  allegation; 

(2)  Submit  written  explanations, 
information,  or  other  materials  that 
answer  the  allegations  or  seek 
mitigation  of  the  proposed  dvil  penalty 
or  proposed  c(Mnphance  order,  or 

(3)  Request  a  hearing  under  §  190.211. 
(b)  If  a  respondent  responds  to  an 

alleged  violation  under  paragraph  (a)(1) 
of  t£ds  section — 

(1)  The  all^ation  automatically 
becomes  an  agency  determination  that 
the  respondent  has  committed  the 
violation  as  alleged,  allowing  OPS  to 
consider  the  violation  as  a  prior  offense 
in  assessing  civil  penalties  in  the  future; 


(2)  The  proposed  civil  penalty 
applicable  to  the  violation  is  assessed, 
or  the  terms  of  the  proposed  compUance 
order  applicable  to  the  violation  are 
imposed,  without  further  action:  and 

(3)  The  finHing  of  violation, 
assessment  of  dvil  penalty,  or 
compliance  terms  imposed  under 

§  190.209(b)(1)  and  (2),  as  evidenced  by 
the  notice  of  probable  violation  and  the 
respondent's  response,  constitute  a  final 
order  under  49  U.S.C.  60101  et  seq. 

(c)  Failure  of  the  respondent  to 
respond  in  accordance  vrith  paragraph 
(a)  of  this  section  constitutes  a  waiver  of 
the  right  to  omtest  the  allegations  in  the 
notice  of  probable  violation  and 
authorizes  the  Associate  Administrator, 
OPS,  without  further  notice  to  the 
respondent,  to  find  facts  to  be  as  alleged 
in  the  notice  of  probable  violation  and 
to  issue  a  final  order  under  §  190.213. 


3.  Section  190.213(a)  is  revised  to 
read  as  follows: 

1190^13    Rnalontor. 

(a)  Except  with  respect  to  violations 
resolved  under  §  190.209(b),  after  a 
hearing  imder  §  190.211  or,  if  no  hearing 
has  been  requested,  after  expiration  of 
the  30  day  response  period  prescribed 
in  §  190.209,  the  case  file  of  an 
enforcement  proceeding  commenced 
under  §  190.207  is  forwarded  to  the 
Associate  Administrator,  OPS,  for 
issuance  of  a  final  order. 
***** 

Issued  in  Washington,  DC  on  August  6. 
1999. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  9»-20816  Filed  8-11-99;  8:43  am] 
BILLING  CODE  4t10-«M> 
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>ARTMENT  OF  AGRICULTURE 

igriculturai  Marketing  Service 
Number  LS-49-11] 

lotice  of  Request  for  New  Information 
>llection 

SENCY:  Agriciiltural  Marketing  Service, 
rSDA. 

LctiON:  Notice  and  request  for 
Comments. 


IMMARY:  In  accordance  with  the 
aperwork  Reduction  Act  of  1995  (44 
.S.C.  Chapter  35),  this  notice 

ounces  the  Agricultural  Marketing 
iervice's  (AMS)  request  for  comments 
n  a  new  information  collection  related 
the  delivery  of  Meat  Grading  and 
ertification  (MGC)  Branch  services, 
his  voluntary  survey  would  give  MGC 
ranch's  external  customers,  who  are 
primarily  in  the  livestock  and  meat 
industry,  an  opportunity  to  provide 
feedback  on  the  quality  of  service  they 
^  receiving  thereby  assisting  the  MGC 
Branch  to  continuously  improve  its 
services  and  service  delivery. 
QATES:  Comments  on  this  notice  must  be 
iBceived  on  or  before  October  12, 1999 
1 9  be  assured  of  consideration. 
t  DOmONAL  INFORMATION  OR  COMMENTS: 
( lontact  Marlene  M.  Betts,  Assistant  to 
me  Chief,  Meat  Grading  and 
( lertification  Branch,  Livestock  and 
^d  Program,  AMS,  USDA,  STOP  0248, 
oom  2628-S, 1400  Independence 
venue,  SW.,  Washington,  DC  20250- 
248,  Telephone  (202)  720-1640,  or  Fax 
02) 690-4119. 

Supplementary  information: 

The  Agricultural  Marketing  Act  of 
l|946,  as  amended.  (7  U.S.C.  1621-1627) 
( i\ct)  directs  the  Secretary  of  tlm 
Department  of  Agriculture  (USDA)  to 
Etcilitate  the  marketing  of  agricultural 
]  iroducts  by  developing  and  applying 
( rade  standards.  Under  the  Act,  AMS 
( iffers  grading,  quality  assurance,  and 
<  ertification  services  for  a  user-fee,  to 


facilitate  the  efficient  marketing  of  meat 
and  meat  products  in  the  global 
marketplace.  The  MGC  Branch  provides 
voluntary  quality  grading  and 
certification  services  based  on  U.S. 
grade  standards  and  approved 
specifications  to  producers, 
slaughterers,  wholesalers,  retailers, 
consumers,  brokers,  and  other 
financially  interested  parties  involved 
in  the  marketing  of  livestock  and  meat 
products. 

There  are  approximately  380  ciurent 
users  of  the  AMS's.  MGC  Branch 
volimtary  quality  grading  and 
certification  services.  These  customers 
are  located  nationwide  and  represent  a 
diverse  mixture  of  small,  medivun,  and 
large  producers;  slaughterers; 
wholesalers;  retailers;  brokers;  and  other 
financially  interested  parties.  These 
companies  request  product  grading  and 
certification  services  from  an  MGC 
Branch  Area  Office.  (There  are  four 
MGC  Branch  Area  Offices  nationwide.) 

The  mission  of  the  MGC  Branch  is  to 
provide  timely,  high-quality,  unbiased 
service  that  facilitates  the  orderly 
marketing  and  distribution  of 
agricultural  commodities,  and  fosters 
goodwill  in  the  global  marketplace.  To 
accomplish  this  mission,  the  MGC 
Branch  needs  feedback  fi^m  customers 
to  evaluate  the  services  that  are 
provided. 

Title:  Customer  Service  Survey  (Meat 
Grading  and  Certification  Services). 

OMB  Number:  New  collection,  a 
niunber  will  be  assigned  after  approval. 

Expiration  Date  of  Approval:  New 
collection. 

Type  of  Request:  New  information 
collection. 

Abstract:  The  collection  of 
information  using  a  voluntary  customer 
service  survey  will  provide  all  MGC 
Branch  customers  an  opportunity  to 
comment  on  the  type  and  level  of 
services  they  expect  and  evaluate  the 
actual  services  that  they  receive.  This 
information  will  assist  tbe  MGC  Branch 
in  continuously  improving  its  services 
to  meet  or  exceed  customer 
expectations. 

The  MGC  Branch  does  not  have  a 
formal  means  of  determining  its  external 
customer's  expectations  or  the  quality  of 
service  that  is  delivered.  To  collect  this 
information,  the  MGC  Branch  proposes 
to  aimually  distribute  a  volimtary 
customer  service  survey.  The 
information  collected  from  the  survey 


will  be  used  to  evaluate  service  defivery 
and  assist  in  planning  and  managing  the 
program. 

The  customer  service  survey  consists 
of  one  dociunent  comprised  of  20 
inquiry  components  where  customers 
assess  the  quality  of  service  that  is 
provided  by  the  MGC  Branch.  Some 
examples  of  survey  components 
customers  are  asked  to  assess  and 
respond  to  include  the  following:  "MGC 
Branch  employees  provide  service  at  the 
date  and  time  requested,"  "MGC  Branch 
employees  provide  helpful  technical 
advice,"  and  "Graders  working  in  your 
facility  receive  adequate  supervision." 
These  survey  components  will  be 
assessed  using  a  rating  scale  ranging . 
frtim  "strongly  agrees"  to  "strongly 
disagrees"  or  "not  applicable."  There  is 
also  space  available  on  the  survey  for 
the  customer  to  provide  additional 
comments  they  deem  appropriate. 

Due  to  the  voluntary  nature  of  grading 
and  certification  services,  MGC  Branch 
customers  will  use  the  services  only  if 
they  receive  the  quality  of  service  that 
meets  or  exceeds  their  expectations.  By 
obtaining  information  from  customers 
through  a  voluntary  customer  service 
survey,  the  MGC  Branch  could  continue 
to  improve  its  services  to  meet  or  exceed 
customer  expectations. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .084  hours  per 
response. 

Respondents:  Livestock  and  meat 
industry  or  other  for-profit  businesses. 

Estimated  Number  of  Respondents: 
428. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  36  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


43976 


Federal  Register /Vol.  64,  No.  155 /Thursday,  August  12.  1999 /Notices 


technological  coUection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Marlene  M. 
Betts,  Assistant  to  the  Chief,  Meat 
Grading  and  Certification  Branch, 
Livestock  and  Seed  Program.  AMS, 
USDA,  STOP  0248,  Room  262S-S.  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0248.  All 
comments  received  will  be  available  for 
public  inspection  diuing  regular 
business  hours  at  the  same  address. 

All  responses  to  this  notice  wiU  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  August  4. 1999.  - 
Robert  L.  Levuette, 

Acting  Deputy  Administrator.  Livestock  and 
SeedProgfxun. 

[FR  Doc.  9^20876  Filed  8-11-99;  8:45  am) 
MJJNQ  COM  3410-Oa-P 


DEPARTMENT  OF  AGRICULTURE 

AniiiMl  and  Plant  HaaHti  Inapaction 
Sarvloa 

[Doetat  No.  96-020-4] 

FniK  Fly  Coopafatlva  Control  Program; 
Drilt  Environmental  Impact  Statement 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 


r:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  a  draft 
environmental  impact  statement  for  the 
Fndt  Fly  Cooperative  Control  Program. 
This  document  analyzes  potential 
environmental  effects  of  cooperative 
efforts  to  control  exotic  fruit  fly  pests  in 
the  United  States.  We  are  requesting 
public  comments  on  the  draft 
environmental  impact  statement,  and 
notifying  the  public  of  the  conunent 
period  and  public  meetings  for  the  draft 
environmental  impact  statement 
DATES:  We  invite  you  to  comment  on  the 
draft  environmental  impact  statement. 
We  will  consider  all  comments  that  we 
receive  by  October  12, 1999.  The  public 
meetings  will  be  held  in  (1)  Washington, 
DC,  on  August  16, 1999;  (2)  Tampa,  FL, 
on  August  18, 1999;  (3)  Miami,  FL,  on 
August  20, 1999;  (4)  Brownsville,  TX. 
on  August  23, 1999;  and  (5)  Los 
Angeles,  CA,  on  August  25, 1999. 
AOOncsSES:  Please  send  your  comment 
and  three  copies  to:  Mr.  Harold  T. 
Smith,  Environmental  Protection 
Officer,  Environmental  Analysis  and 
Documentation,  PPD,  APHIS,  4700 
River  Road,  Unit  149,  Riverdale,  MD 
20737-1228. 


Please  state  that  your  comment  refers 
to  Docket  No.  98-020-2. 

You  may  read  any  comments  that  we 
receive  on  the  draft  environmental 
impact  statement  in  our  reading  room. 
The  reading  room  is  located  in  room 
1141  of  the  USDA  South  Building,  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  bsfore 
coming. 

Copies  of  the  draft  environmental 
impact  statement  are  available  for 
review  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays  at  the  following  locations: 
APHT.S  Rnading  Room,  room  1141, 

South  Building,  14th  Street  and 

Independence  Avenue,  SW., 

Washington,  DC; 
USDA,  APHIS  Library,  4700  River  Road. 

Riverdale,  MD; 
USDA,  APHIS,  PPQ,  9580  Micron 

Avenue,  Suite  I,  Sacramento,  CA 

95827; 
USDA,  APHIS,  PPQ,  3505  Boca  Chica 

Boulevard.  Suite  360,  Brownsville,  TX 

78521-4065; 
USDA.  APHIS,  PPQ,  3505  25th  Avenue. 

Building  1  North.  Gul^ort.  MS  39501; 

and 
USDA.  APHIS.  PPQ,  Blason  n.  Ist  Floor. 

505  South  Lenola  Road,  Moorestown, 

NJ  08057. 

Interested  persons  may  obtain  a  copy 
of  the  draft  environmental  impact 
statement  by  writing  to  any  of  the  last 
four  addresses  listed  above  (those 
beginning  with  USDA.  APHIS,  PPQ)  or 
to  the  address  listed  below  imder  FOR 
FURTHER  INFORMATION  CONTACT. 

The  public  meeting  will  be  held  at  the 
following  locations  and  times: 

(1)  South  Agriculture  Building,  14th 
Street  and  Independence  Avenue, 
SW.,  Washington,  DC,  on  August  16. 
1999.  from  1  p.m.  to  4  p.m.; 

(2)  Ramada  Airport  Inn  and  Conference 
Center.  5303  West  Kennedy 
Boulevard.  Tampa.  FL.  on  August  18. 
1999.  frt>m  1  p.m.  to  4  pjn..  and  6 
p.m.  to  9  p.m.; 

(3)  Doubletree  Grand  Hotel.  1717  North 
Bayshore.  Miami.  FL.  on  Augiist  20. 
1999,  from  1  p.m.  to  4  p.m.  and  6  p.m. 
to  9  p.m.; 

(4)  HoUday  Inn  Fort  Brown.  1900  East 
Elizabeth  Street,  Brownsville.  TX.  on 
August  23. 1999.  from  6  p.m.  to  9 
p.m.;  and 

(5)  Embassy  Suites  Los  Angeles/ 
Downey.  8425  Firestone  Boulevard, 
Downey,  CA.  on  August  25. 1999. 
&t)m  1  p.m.  to  4  p.m..  and  6  p.m.  to 
9  p.m. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harold  T.  Smith.  Environmental 
Protection  Officer.  Environmental 
Analysis  and  Documentation,  PPD, 
APHIS,  4700  River  Road  Unit  149, 
Riverdale,  MD  20737-1228;  (301)  734- 
8565. 

SUPPLEMENTARY  information: 

Background 

Many  fruit  fly  species  are  serious 
pests  of  agriculture  throughout  the 
World  and  represent  a  threat  to  the 
agricultiue  and  ecology  of  the  United 
States.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  in 
cooperation  with  other  Federal  and 
State  organizations,  is  proposing  a 
national  program,  a  broad  strategy,  to 
respond  to  that  threat.  The  national 
program  includes  what  formerly  were 
separate  cooperative  programs  to  control 
various  fruit  fly  pest  species. 

APHIS,  with  the  assistance  of  its 
cooperators,  has  developed  a  draft 
environmental  impact  statement  (EIS) 
that  analyzes  a  range  of  program 
alternatives  and  their  associated 
components,  including  exclusion, 
detection  and  prevention,  and  control. 
The  EIS  focuses  principally  on  the 
potential  environmental  effects  of  the 
control  measures,  but  maintains  a 
secondary  focus  on  the  identification  of 
strategies  for  the  reduction  of  risk  in 
frxut  fly  programs. 

We  published  a  notice  of  intent  to 
prepare  an  EIS  in  the  Federal  Register 
on  March  20, 1998  (63  FR  13614-13615, 
Docket  No.  98-020-1).  The  notice  of 
intent  requested  comments  from  the 
public  concerning  issues  that  should  be 
addressed  in  the  EIS.  Comments  from 
the  public  during  the  formal  scoping 
period  were  considered  by  APHIS  for 
the  development  of  the  draft. 

Major  Issues 

The  comments  received  bom  the 
public  helped  us  to  determine  the 
principal  focus  and  issues  of  the  draft 
EIS.  The  dociunent  analyzes  the 
following  broad  alternatives:  (1)  No 
action,  (2)  a  nonchemical  program,  and 
(3)  an  integrated  program.  The  draft 
focuses  principally  on  the  potential 
environmental  effects  of  control 
components  (especially  chonicals)  but 
abo  focuses  on  the  idemtification  of 
strategies  to  reduce  risk  in  friut  fly 
programs. 

The  draft  EIS  is  now  available  for 
review  and  comment.  We  are  seeking 
input  from  the  pubUc.  including  private 
citizens,  organizations,  industry,  and 
other  government  agencies. 
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Pii  paration  of  the  Final  Environmental 
In  1  lact  Statement. 

/  lPHIS  will  consider  all  comments 
re :  sived  by  the  dose  of  the  comment 
pc  I  iod  in  the  development  of  the  final 
EI  5  for  the  Fruit  Fly  Cooperative  Control 
Pijc^gram.^  notice  aimoimcing  the 
lability  of  the  final  document  will 
ublished  in  a  subsequent  Federal 

r  notice, 
his  notice  is  issued  in  accordance 
:  (1)  The  National  Environmental 
icy  Act  of  1969,  as  amended  (NEPA) 
(4ia  U.S.C.  4321  et  seq.),  (2)  regulations 
of!  jhe  Council  on  Environmental 
QJijality  for  implementing  the 
pijbcedural  provisions  of  NEPA  (40  CFR 
parts  1500-1508),  (3)  USDA  regulations 
implementing  NEPA  (7  CFR  part  lb), 
a4i  (4)  APfflS'  NEPA  Implementing 
edures  (7  CFR  part  372). 

ne  in  Washington,  OC,  this  3rd  day  of 
Aikust  1999. 

Bobby  R.  Acord, 

Acting  Administrator.  Animal  and  Plant 
HSmlth  Inspection  Service. 
[FR  Doc.  99-20820  Filed  a-11-99;  8:45  ami 
BIU;iNGCOOE  3410-34-U 


E:NT  OF  AGRICULTURE 
lea 
Coltoction;  Request  for 
cp^ments;  Land  Exchwigaa 

AO^NCY:  Forest  Service,  USDA. 
A(itlON:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Fotest  Service  announces  its  intention 
toj :  "einstate,  without  change,  a 
pniviously  approved  information 
collection.  Tliis  information  collection 
vn  I  provide  the  Forest  Service  with  the 
ii^rmation  to  complete  an  Agreement 
toj  Initiate  and  an  Exchange  Agreement 
when  cooperating  in  land  exchanges 
with  non-Federal  parties.  Forest  Service 
pef  sonnel  collect  the  information  firom 
nob-Federal  land  exchange  parties. 
DAtES:  Comments  must  be  received  in 
wnting  on  or  before  October  12, 1999. 
ADQRESSES:  All  conmients  should  be 
addressed  to  Jack  L.  Craven,  Director, 
Lipids  Staff,  Mail  Stop  1124,  Forest 
Si^ace,  USDA,  P.O.  Box  96090, 
Washington,  D.C.  20090-6090. 

Comments  also  may  be  submitted  via 
facsimile  to  (202)  205-1604  or  by  email 
to: ;  lands/wo@fs.fed.us. 

Che  public  may  inspect  comments 
9ived  in  the  Office  of  the  Director, 
ids  Staff,  201 14th  Street,  SW, 
bhington,  DC.  Visitors  are 
encouraged  to  call  ahead  to  (202)  205- 


1248  to  facilitate  entrance  into  the 

building. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Williams,  Lands  Specialist,  at 

(202)  205-1248  or  Kathleen  L.  Dolge, 

Realty  SpeciaUst.  at  (202)  205-1248. 

SUPPLEMENTARY  INFORMATION: 

Background 

Land  exchanges  are  discretionary, 
voluntary,  real  estate  transactions 
between  the  Secretary  of  Agriculture, 
acting  by  and  through  the  Forest 
Service,  and  non-Federal  land  exchange 
parties.  Land  exchanges  can  be  initiated 
by  a  non-Federal  party,  aa  agent  of  a 
landowner,  a  broker,  a  third  party,  or  a 
non-Federal  pubUc  agency. 

Each  land  exchange  requires 
preparation  of  an  Agrflement  to  Initiate 
as  required  by  §  254.4  of  title  36  of  the 
Code  of  Federal  Regulations  (CFR), 
which  specifies  the  preliminary,  non- 
binding  intentions  of  the  non-Federal 
land  exchange  party  and  of  the  Forest 
Service  in  pursuing  a  land  exchange. 

As  the  land  exchange  proposal 
develops,  the  Forest  Service  and  the    . 
non-Federal  land  exchange  party  may 
enter  into  a  binding  Exchange 
Agreement  pursuant  to  36  IJ^K, 
§  254.14.  The  Exchange  Agreement  is  a 
legally  binding  document  delineating 
the  conditions  that  must  be  met  to 
complete  the  land  exchange. 

Data  from  this  information  collection 
can  be  imique  to  each  land  exchange 
and  are  not  available  from  other  sources. 

Desfaiption  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  reinstated: 

Title:  Agreement  to  Initiate. 

OMB  Number:  0596-0105. 

Expiration  Date  of  Approval:  May  31, 
1998. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  information  collection. 

Abstract:  The  data  collected  are  used 
by  the  agency  to  facilitate  a  mutually 
beneficial  land  exchange  between  the 
Forest  Service  and  a  non-Federal 
partner. 

The  Agreement  to  Initiate  j^  a  non- 
binding  docimient.  Respondents  answer 
questions  in  the  Agreement  to  Initiate 
that  include  the  description  of 
properties  being  considered  in  the  land 
exchange;  an  implementation  schedule 
of  action  items,  such  as  the  relocation  of 
any  tenants  occupying  the  land;  and  the 
identification  of  die  party  responsible 
for  each  action  item,  as  well  as  target 
dates  for  completion  of  each  action 
item. 

Respondents  are  non-Federal  land 
exchange  parties.  Forest  Service 


personnel  collect  the  information  by 
phone,  in  face-to-fece  meetings  with 
land  exchange  parties,  or  by  requesting 
in  a  letter  to  the  exchange  party  that  the 
requested  information  be  submitted  by 
mail. 

Data  gathered  in  the  information 
collection  are  not  available  from  other 
sources. 

Estimate  of  Burden:  1  hour. 

Type  o/ Respondents;  Non-Federal 
land  exchange  parties. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Number  of  Responses  per 
Respondent:!. 

Estimated  Total  Annual  Burden  on 
Respondents:  100  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  reinstated: 

Title:  Exchange  Agreement. 

OMB  Number:  0596-0105. 

Expiration  Date  of  Approval:  May  31, 
1998. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  information  collection. 

Abstract:  The  data  collected  are  used 
by  the  agency  to  facilitate  a  mutually 
beneficial  land  exchange  between  the 
Forest  Service  and  a  non-Federal  land 
exchange  partner. 

llie  &ccnange  Agreement  is  a  legally 
binding  document.  Respondents  will  be 
asked  questions,  such  as  the 
identification  of  the  non-Federal  land 
exchange  parties;  the  description  of  the 
lands  and  interests  to  be  exchanged, 
such  as  roads;  the  identification  of  all 
reserved  and  outstanding  interests,  such 
as  roads,  minerals,  and  easements;  and 
all  other  terms  and  conditions  necessary 
to  complete  an  exchange. 

Respondents  are  non-Federal  land 
exchange  parties.  Forest  Service 
persoimel  collect  the  information  by 
phone,  in  face-to-face  meetings  with 
land  exchange  parties,  or  by  requesting 
in  a  letter  to  the  land  exchange  party 
that  the  requested  information  be 
submitted  by  mail. 

Data  gathered  in  this  information 
collection  are  not  available  fitim  other 
sources. 

Estimate  of  Burden:  1  hour. 

Type  of  Respondents:  Non-Federal 
land  exchange  partners. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  100  hours.  . 

Comment  Is  Invited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
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collection  of  infonnation  is  necessary 
for  the  stated  purposes  and  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
iidbnnation  wrill  have  practical  or 
scientific  utility:  (h)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comment 

All  comments  received  in  response  to 
this  notice,  including  name  and  address 
when  provided,  will  become  a  matter  of 
public  record.  Comments  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval. 

Dated:  August  4. 1999. 
Arthur  Bryant, 

Acting  Associate  Deputy  Chief,  National 
Forest  System. 

(FR  Doc.  99-20842  Filed  8-11-49;  8:45  am] 
O0OC>«l0-ii-# 
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AGENCY:  Forest  Service.  U^A. 
action:  Notice. 

SUMHARV:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intention 
to  establish  a  new  information 
collection.  The  new  collection  will 
provide  information  that  will  help 
Forest  Service  personnel  identify  and 
meet  the  needs  of  people  who  use.  visit, 
or  benefit  in  other  ways  from  the 
Tongass  National  Forest  in  southeast 
Alaska.  Respondents  will  be  chosen 
from  three  different  groups  of 
customers:  southeast  Alaska  residents; 
southeast  Alaska  visitors;  and  the 
general  public. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  October  12, 1999. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Robert  F.  Schroeder. 
Forestry  Sciences  Lab,  Forest  Service, 


USDA,  2770  Sherwood  Lane.  Suite  2A. 
Juneau.  AK  99801. 

Comments  also  may  be  submitted  via 
facsimile  to  (907)  586-7848  or  by  email 
to  rschroedar/rlOOfs.fad.us. 

The  public  may  inspect  comments 
received  at  the  Ciffice  of  the  Forestry 
Sciences  Lab,  Forest  Service,  USDA, 
2770  Sherwood  Lane,  Suite  2A,  Jimeau, 
Alaska.  Visitors  are  asked  to  call  (907) 
586-6811.  extension  240.  to  facilitate 
entrance  into  the  building. 
FOR  FURTMER  MFORMATION  CONTACT: 
Robot  F.  Schroeder,  Forestry  Sciences 
Lab.  at  (907)  586-8811.  extension  240. 
SUPPLEMENTARY  MRMMATKM: 

Backgromid 

The  Tongass  National  Forest 
encompasses  nearly  85  percent  of  the 
land  in  southeast  Alaska,  and  activities 
conducted  on  the  Forest  form  the  basis 
for  the  regional  economy.  Commercial 
fishing,  timber  production,  mineral 
extraction,  and  the  quickly  growing 
tourism  industry  depend  on  the 
renewable  and  non-renewable  natural 
resources  of  this  National  Forest.  The 
Forest  Service  completed  a  revision  of 
the  Tongass  Land  Management  Plan  in 
1997  and  published  a  revised  Record  of 
Decision  in  the  Federal  Register  on  May 
11. 1999  (64  FR  25274).  The  Tongass 
Land  Management  Plan  and  Record  of 
Decision  w^  serve  as  a  blueprint  for 
how  the  Forest  Service  vnll  manage  the 
Tongass  National  Forest  over  the  next 
10  to  15  years. 

While  revising  the  Tongass  Land 
Management  Plan  in  1997,  the  Forest 
Service  identified  critical  information 
needs.  Some  of  these  information  needs 
were  associated  with  the  human 
con^ionent  of  Tongass  National  Forest 
ecosystems,  that  is  the  people  and  social 
systems  that  bmefit  frcon  these 
ecosystems. 

The  collected  data,  while  addressing 
the  human  component,  will  provide  the 
Forest  Service  widi  a  bettw 
understanding  of  how  forest 
managemoit  practices  influence 
community  well-being  and  social 
change  widiin  the  southeast  Alaska 
geogr^hic  area  and  vdll  help  the 
agency  meet  the  needs  of  three  groups 
of  diverse  customors:  residents  of 
southeast  Alaska  who  are  afiiected  by 
forest  management  actions  on  a  day-to- 
day basis,  people  from  outside  the 
southeast  Aladca  geographic  area  who 
visit  die  Tongass  National  Forest,  and 
people  who  may  never  visit  the  Tongass 
National  Forest  yet  believe  they  benefit 
because  it  exists. 

The  agency  will  gain  a  bettw 
undmstanding  of  tin  demands  the 
public  makes  on  the  Tongass  National 


Forest  programs  and  services,  how  well 
information  about  agency  programs  anid 
services  are  communicated  to  the 
public,  and  how  well  the  agency  meets 
-the  needs  and  expectations  of  the  three 
identified  groups  of  people. 

Forest  Service  personnel  from  the 
Pacific  Northwest  Research  Station 
Forestry  Sciences  Lab  in  Jiuieau,  Alaska, 
will  work  in  cooperation  with 
University  of  Alaska  research  staff  to 
design,  administer,  and  evaluate  these 
surveys.  Interviewers  will  conduct  most 
surveys  by  telephone.  Mail-back 
questionnaires  and  face-to-face 
interviews  will  be  used  to  reach  people 
who  do  not  have  telephones. 

People  frt)m  each  of  the  three 
identified  groups  will  be  asked  to 
respond  to  questions  that  include  their 
perceptions  of  how  the  Tongass 
National  Forest  is  managed  by  the 
agency,  their  preferences  for  how  this 
National  Forest  should  be  managed, 
their  perceptions  of  Tongass  National 
Forest  ecosystems,  their  past  and 
planned  visits  to  the  Tongass  National 
Forest,  their  use  of  the  forest's 
resources,  their  vision  of  the  forest  of 
the  future,  their  household  and 
community  economic  dependence  on 
the  forest,  and  their  attitudes  and  values 
concerning  timber  manag«nent. 

The  information  collection  is 
comprised  of  three  closely  related 
surveys:  The  Tongass  Southeast  Alaska 
Resident  Survey,  The  Tongass  Visiter 
Survey,  and  The  Tongass  National 
Public  Siirvey.  A  description  of  each 
survey  form  follows. 

Description  of  Information  Collection 

The  following  describes  the  new 
information  coUection: 

Title:  The  Tongass  Southeast  Alaska 
Resident  Siirvey. 

QMB  Number:  New. 

Expiration  Date  of  Approval:  New. 

1)^  of  Request:  This  is  a  new 
information  collection  requirement  and 
has  not  received  approval  from  the 
Office  of  Management  and  Budget 

Abstract:  The  Forest  Service 
conducted  a  survey  in  1979  to  assess  the 
interaction  of  the  southeast  Alaska 
residents  with  the  Tongass  National 
Forest.  This  survey  also  included  the 
perceptions  these  residents  had  of  the 
Tongass  as  a  natural  resource.  The  1979 
survey  provided  the  most  recent 
comprehensive  information  on 
soumeast  Alaska  residents'  subsistence 
and  recreational  use  of  the  Tongass. 
their  attitudes  and  values  concerning 
the  Tongass  National  Forest,  their 
interest  in  the  development  of  a  regional 
timber  economy,  and  their  perceptions 
of  Forest  Service  land  management 
practices.  This  important  benchmark 
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SI  L  "vey  is  now  20  years  old  and  may  not 
an  accurate  reflection  of  the  views, 
ptions,  and  activities  of  aurent 
itheast  Alaska  residents. 
'  rhis  new  information  collection  will 
ivlde  current  data  and  identify  issues 
t  have  become  important  to  the 
soiitheast  Alaska  residents  in  the 
intervening  years.  Respondents  also  will 
be|  asked  questions  that  relate  to  issues 
tl^^t  were  not  important  at  the  time  of 
thi  1979  survey.  These  issues  include 
Iditge  scale  timber  harvesting  on  national 
f(  iest  and  private  lands,  a  large  increase 
ill  [tourist  use  of  the  forest,  expansion  of 
t^Wist  use  into  back-country  areas, 

nomic  restructuring  of  the  area  that 
i$  Inoving  away  from  timber,  mining, 

commercial  fishing  toward  tourism 
atii  service  industries,  and  an 
increasing  resident  and  visitor 
papulation  competing  for  limited  fish 
a  id  wildlife  resources. 
Forest  Service  personnel  and 
iversity  of  Alaska  research  staff  will 
duct  a  random  sample  survey  of 
theast  Alaska  residents,  primarily 
ugh  telephone  interviews, 
lata  gathered  Ld  this  information 
lection  are  not  available  frtim  other 

si>{ 

'stimated  Burden  per  Respondent:  30 
nUnutes. 

Type  of  Respondents:  Individuals 
fiijqm  southeast  Alaska. 

'stimated  Number  of  Respondents: 

Estimated  Number  of  Responses  per 
spondents:  1. 

Estimated  Total  Burden  on 
spondents:  800  hours. 

iption  of  Information  Collection 

he  following  describes  the  new 
i^iormation  collection: 

Title:  The  Tongass  Visitor  Survey. 
DMB  Number:  New. 

piration  Date  of  Approval:  New. 
'ype  of  Request:  This  is  a  new 
formation  collection  requirement  and 
not  received  approval  from  the 
ce  of  Management  and  Budget. 
^bstract:  In  1979,  the  Forest  Service 
ducted  a  survey  of  cruise  ship 
sengers  visiting  southeast  Alaska  as 
mpanion  study  to  the  1979  Alaska 
iblic  Survey.  In  the  intervening  jrears, 
sm  has  increased  in  southeast 
ika,  with  approximately  1  million 
itors  expected  in  1999. 
B  Forest  Service  is  the  primary  land 
jer  in  the  southeast  Alaska  area, 
e  tourist  industry  has  become  a 
iminant  economic  and  social  force 
ithin  this  area,  and  the  tourist 
eMperience  has  become  a  more 
important  concern  of  the  agency's 
management  of  the  Tongass  National 
Fldrest. 


Visitors  are  drawn  to  the  scenic 
attractions  on  the  Tongass  National 
Forest  that  include  the  tidewater  and 
other  glaciers;  the  wilderness,  wildlife, 
and  whales;  the  Native  cultures  and 
colorful  history;  and  excellent  sport 
fishing  opportunities.  Cruise  ship 
visitors  comprise  a  large  majority  of  the 
total  visitor  population  to  southeast 
Alaska.  However,  independent  travelers 
are  becoming  a  larger  segment  of  the 
tourist  population. 

This  information  collection  will  help 
Forest  Service  personnel  evaluate  a 
visitor's  interaction  with  the  Tongass 
National  Forest,  the  perceptions  visitors 
have  regarding  the  Forest  Service's  land 
management  practices  of  these  natural 
resources,  the  role  the  Tongass  National 
Forest  plays  in  attracting  visitors  to 
southeast  Alaska,  and  how  the  agency's 
land  management  practices  add  to  or 
detract  from  visitors'  experiences. 

This  information  collection  will  be 
accomplished  through  interviews  with 
tourists  visiting  southeast  Alaska.  Forest 
Service  personnel  in  cooperation  with 
university  research  staff  will  collect 
information  through  telephone 
interviews,  mail-back  questionnaires, 
and  face-to-face  interviews.  Forest 
Service  personnel  will  compare  the  data 
frt)m  this  collection  to  the  study 
conducted  in  1979. 

Data  gathered  in  this  information 
collection  are  not  available  from  other 
sources. 

Estimated  Burden  per  Respondent:  30 
minutes. 

Type  of  Respondents:  Individuals 
&t>m  the  main  market  segments  of 
southeast  Alaska  pleasiue  visitor 
populations. 

Estimated  Number  of  Respondents: 
1.500. 

Estimated  Number  of  Responses  per 
Respondents:  1. 

Estimated  Total  Burden  on 
Respondents:  750  honn. 

Description  of  Information  Collection 

The  following  describes  the  new 
information  collection: 

Title:  Tongass  National  Public  Survey. 

OAfB  Number:  New. 

Expiration  Date  of  Approval:  New. 

Type  of  Request:  This  is  a  new 
information  collection  requirement  and 
has  not  received  approval  from  the 
Office  of  Management  and  Budget. 

Abstract:  The  Tongass  National  Public 
Survey  will  provide  a  method  of 
collecting  information  to  learn  if  people 
in  the  United  States  outside  Alaska  are 
aware  of  the  existence  of  the  Tongass 
National  Forest  and,  of  those  who  are 
aware,  how  they  perceive  the  benefits  of 
this  Forest.  Respondents  will  be  non- 
Alaskan  residents  of  the  United  States. 


Forest  Service  personnel  will  work 
cooperatively  with  university  staff  and 
professional  contractors  to  ask 
respondents  questions  that  include  their 
knowledge  about  the  Tongass  National 
Forest,  their  past  or  planned  visits  to  the 
forest,  the  benefits  they  believe  they 
obtain  or  receive  from  this  National  . 
Forest,  and  thefr  perceptions  of  the 
agency's  management  of  this  Forest. 
Researchers  will  conduct  a  telephone 
survey  of  people  who  live  in  the  United 
States  outside  of  Alaska. 

Data  gathered  in  this  information 
collection  are  not  available  bom  other 
sources. 

Estimated  Burden  per  Respondent:  30 
minutes. 

Type  of  Respondents:  Individuals 
from  the  national  pubUc. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Number  of  Responses  per 
Respondents:  1 . 

Estimated  Total  Burden  on 
Respondents:  600  hoius. 

Comments  Are  Invited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  stated  piuposes  and  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  or 
scientific  utiUty;  (b)  the  acciu^cy  of  the 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
vahdity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval. 
Those  who  submit  conunents  should  be 
aware  that  all  comments,  including 
names  and  addresses  when  provided, 
are  placed  in  the  record  and  are 
available  for  pubUc  inspection. 

Dated  August  4. 1999. 
Robert  Lewis.  Jr., 

Deputy  Chief  for  Research  and  Development. 
(PR  Doc.  99-20843  Filed  8-11-99;  8:45  am] 
BtLUNQ  COOE  3410-1 1-P 


43980 


Fedaral  Register /Vol.  64,  No.  155 /Thursday.  August  12.  1998 /Notices 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANGE  BOARD 


PuMe  RlgM»«f-W«y; 


AOENCV:  Architectural  and 

Tsuisportation  Bairiers  Compliance 

Board. 

ACTION:  Notice  of  intent  to  establish 

advisory  committee. 


The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  announces  its 
intent  to  establish  a  Public  Rights-of- 
Way  Access  Advisory  Committee 
(Committee)  to  make  recommendations 
for  accessibility  guidelines  for  public 
rights-of-way  covered  bv  the  Amedcans 
with  Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968.  The 
Access  Board  requests  applications  for 
representatives  to  serve  on  the 
Committee. 

DATES:  Applications  should  be  received 
by  September  27, 1999. 
A00RE88C8:  Applications  should  be  sent 
to  the  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street.  NW.,  suite  1000. 
Washington.  DC  20004-1111.  Fax 
number  (202)  272-5447.  Applications 
may  also  be  sent  via  electronic  mail  to 
the  Access  Board  at  the  folloMong 
address:  windleyOaccess-board.gov. 
FOR  FURTHER  MPORMATION  CONTACT: 
Scott  Windley.  Office  of  Technical  and 
Information  Services.  Architectural  and 
Transp<xtation  Barrios  Compliance 
Board.  1331  F  Street,  NW..  suite  1000, 
Washiogton,  DC  20004-1111. 
Telephone  number  (202)  272-5434 
extension  25  (Voice);  (202)  272-5449 
(TTY). 
SUPPLEMENTARY  mFORMATION: 

Availability  of  Copies  and  Ekctronic 
Ace— 

Single  copies  of  this  publication  may 
be  obtained  at  no  cost  by  calling  the 
Access  Board's  automated  publications 
order  line  (202)  272-5434,  by  pressing 
1  on  the  telephone  keypad,  (baa  1  again, 
and  requesting  publication  N-03  (Public 
Rights-of-Way  Access  Advisory 
Committee  notice).  Persons  using  a  TTY 
should  call  (202)  272-5449.  Please 
record  a  name,  address,  telephone 
number  and  request  publication  N-03. 
This  document  is  available  in  alternate 
formats  upon  request.  Persons  who  want 
a  copy  in  an  alternate  format  should 
specify  the  type  of  format  (cassette  tape, 
Braille,  large  print,  or  computer  disk). 
This  document  is  also  available  on  the 
Board's  Internet  site  (http:// 


ivww.acce8s-board.gov/notices/ 
prowachtm). 

Beckgronnd 

The  Architectural  and  Transportation 
Barrios  Compliance  Board  (Access 
Board)  is  responsible  for  developing 
accessibility  guidelines  imder  the 
Americans  with  Disabilities  Act  (ADA) 
of  1990  (42  U.S.C.  12101  et  seq.)  to 
ensiue  that  facilities  and  vehicles 
covered  by  the  law  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.!  xbe  Department  of 
Justice  is  responsible  for  issuing  final 
regulations,  consistent  with  the 
guidelines  issued  by  the  Access  Board, 
to  implement  titles  n  and  m  (except  for 
transportation  vriiicles  and  facilities). 
The  Department  of  Transportation  is 
respoosible  for  issuing  r^ulations  to 
mq>lement  the  transportation  provisions 
of  titles  n  and  m  of  tbe  ADA.  Those 
regulations  must  also  be  consistent  with 
the  Access  Board's  guidelines. 

The  Aichitectural  Bairiers  Act  of  1968 
(ABA)  (42  U.S.C  4151  et  seq.)  requires 
that  fiidlities  designed,  built,  altcwed  or 
leased  with  certain  Federal  hmds  be 
accessible  to  pefsons  with  disabilities. 
Similar  to  its  responsibility  under  the 
ADA.  the  Access  Board  is  responsible 
fat  developing  accessibility  guidelines 
fat  facilities  covered  by  the  ABA.  The 
Board's  guiddlines  serve  as  the  basis  for 
enfbrceeble  standards  issued  by  four 
standard-setting  agencies;  the  standard- 
setting  agencies  are  the  Department  of 
Defense  (DOD),  the  General  Services 
Administration  (OS A),  the  Department 
of  Housing  and  Urban  Development 
(HUD),  and  die  U.S.  Postal  Service 
(USPS).> 

Rntemakiiig  mstory 

On  July  26. 1991.  the  Access  Board 
published  the  Americans  with 
Disabilities  Act  Accessibility  Guidelines 


'  The  AooeM  Board  is  an  independent  Federal 
agency  establiahed  by  section  502  of  the 
Rdiabilitation  Act  (29  U.S.C.  792)  whose  primary 
mission  is  to  promote  accessibility  for  individuals 
%irith  disabilities.  The  Access  Board  consists  of  25 
members.  Thirteen  are  appointed  by  the  President 
from  among  the  public,  a  majority  of  who  are 
required  to  be  individuals  with  disabilities.  The 
other  twelve  are  heads  of  the  following  Federal 
agencies  or  their  designees  whose  positions  are 
Executive  Level  IV  or  above:  The  departments  of 
Health  and  Human  Services,  Education, 
Transportation,  Housing  and  Urban  Development, 
Labor,  Interior,  Defense,  Justice,  Veterans  Affairs, 
and  Commerce;  the  General  Services 
Administration;  and  the  United  States  Postal 
Service. 

2  The  Uniform  Federal  Accessibility  Standards 
(UFAS)  were  developed  by  the  four  standard-setting 
agencies  to  implement  the  Architectural  Barriers 
Act  of  1968.  Most  Federal  agencies  also  reference 
UFAS  as  the  accessibility  standard  for  buildings 
and  facilities  constructed  or  altered  by  recipients  of 
Federal  financial  assistance  for  purposes  of  section 
504  of  the  Rehabilitation  Act  of  1973,  as  amended. 


(ADAAG)  for  new  construction  and 
alterations  in  places  of  public 
accommodation  and  commercial 
facilities.  36  CFR  part  1191.  ADAAG 
contains  scopiog  provisions  and 
technical  specifications  generally 
applicable  to  buildings  and  facilities 
(sections  1  through  4)  and  additional 
requirements  specifically  applicable  to 
certain  types  of  buildings  and  facilities 
covered  by  title  in  of  the  ADA* 
restaurants  and  cafeterias  (section  5); 
medical  care  facilities  (section  6); 
mercantile  and  business  facilities 
(section  7);  libraries  (section  8);  and 
transient  lodging  (section  9).  On 
September  6, 1991,  the  Access  Board 
amended  ADAAG  to  include  additional 
requirements  specifically  applicable  to 
transportation  facilities  (section  10). 
On  December  21. 1992.  the  Access 
Board  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Fedwal 
Register  which  proposed  to  add  four 
special  application  sections  to  ADAAG 
specifically  applicable  to  certain  types 
of  State  and  local  government  buildings 
and  facilities  covered  by  title  n  of  the 
ADA.  Those  special  application  sections 
included: 

11.  Judicial,  Legislative,  and 
Regulatory  Facilities. 

12.  Detention  and  Correctional 
Facilities. 

13.  Accessible  Residential  Housing. 

14.  Public  Riehts-of-Way. 
The  NPRM  abo  proposed 

reqtiirements  and  asked  questions 
regarding  the  addition  of  miscellaneous 
provisions  specifically  applicable  to 
State  and  local  government  fiurilities.  57 
FR  60612  (December  21. 1992). 

On  Jime  20, 1994,  the  Board 
published  an  interim  rule  in  the  Federal 
'  Register  which  added  sections  11 
through  14  and  miscellaneous 
provisions  to  ADAAG.  59  FR  31676 
0une  20, 1994)  as  corrected  at  59  FR 
32751  (June  24. 1994).  The  interim  rule 
sought  comment  on  sections  11  through 
14  and  the  miscellaneous  provisions. 

On  January  13, 1998,  the  Board 
published  final  rules  for  State  and  local 
governments  but  decided  to  reserve 
section  14,  due  in  large  measure  to  the 
concerns  of  the  transportation 
community  expressed  in  comments  to 
the  Board  on  the  proposed  and  interim 
final  rules.  63  FR  2000.  Many  of  those 
commenters,  including  public  works 
agencies,  transportation  departmmits. 
and  traffic  consultants,  were  concerned 
that  the  section  14  provisions  would  be 
applied  to  existing  developed  rights-of- 
vtay. 

The  response  to  both  the  NPRM  and 
the  interim  rule  clearly  indicated  the 
need  for  substantial  education  and 
outreach  regarding  the  application  of 


giL  delines  in  this  area.  Rather  than 
fi]  ]  dizing  the  guidelines  for  public 
ri; ;  its-of-way.  the  Board  embarked  upon 
aniambitious  outreach  plan  to  the 
way  industry.  This  outreach 
ludeid  producing  a  series  of 
eotapes,  an  accessibility  checklist,  a 
thesis  on  accessible  pedestrian 
sit^ials,  and  a  design  guide  on  accessible 
lie  rights-of-way.  In  addition,  the 
d  has  been  actively  involved  with 
portation  industry  organizations 
has  worked  closely  with  the  Federal 
way  Administration  on  access 
is^es. 

le  Access  Board  has  reviewed  its 
jcation  and  outreach  program  and  the 
act  of  State  and  local  government 
latory  efforts  in  this  area,  and 
ieves  ihat  the  development  of 
reiduirements  for  accessibility  in  the 
pmilic  right-of-way  is  appropriate  at  this 
tiitte.  At  its  May  1999  meeting,  the 
Access  Board  voted  to  reinitiate 
nilemaking  on  accessible  pedestrian 
fiadilities  by  convening  a  Federal 
a(^7isory  committee  to  develop 
smmendations  for  guidelines  for 
jlic  rights-of-way  covered  by  the 
nericans  with  Disabilities  Act  and  the 
litectural  Barriers  Act. 

Ik  Rights-of-Way  Access  Advisory 
jnittee 


le  Access  Board  intends  to  establish 
iblic  Rights-of-Way  Access  Advisory 
uttee  (Committee)  to  assist  the 
in  the  process  of  developing  its 
lessibility  guidelines.  The  Committee 
.1  make  recommendations  to  the 
Ai:  cess  Board  on  the  content  and  format 
o^ihe  guidelines,  including  scoping  and 
tedhnical  provisions  to  address  access  to 
si[)ewalks,  street  crossings,  and  related 
destrian  facilities.  The  Committee 
11  be  expected  to  present  a  report  with 
it^  {recommendations  to  the  Access 
1  within  one  year  of  the 
ittee's  first  meeting.  The  Access 
rd  requests  applications  for 
iresentatives  of  the  following  interests 
I  membership  on  the  Committee: 
Federal  agencies; 
Design  professional  organizations; 
Transportation  and  trsLnic 
engineering  institutes,  departments,  and 
01  ganizations; 

J  State  and  local  government  public 
wc^rks  and  transportation  agencies; 
Pedestrian  and  bicycle 
ganizations; 
Standard  setting  organizations; 
Organizations  representing  the 
aci^ess  needs  of  individuals  with 
dj  labilities;  and 

«  Other  persons  affected  by  the 
a(  tessibility  guidelines. 

The  number  of  Committee  members 
w  ill  be  limited  to  effectively  accomplish 


the  Committee's  work  and  will  be 
balanced  in  terms  of  interests 
represented.  Organizations  with  similar 
interests  are  encouraged  to  submit  a 
single  application  to  represent  their 
interest.  Although  the  Committee  will 
be  limited  in  size,  there  will  be 
opportimities  for  the  public  to  present 
written  information  to  the  Committee,  to 
participate  through  subcommittees,  and 
to  comment  at  Committee  meetings. 

Applications  should  be  sent  to  me 
Access  Board  at  the  address  listed  at  the 
beginning  of  this  notice.  The  application 
should  include  the  representative's 
name  (and  an  alternate),  title,  address 
and  telephone  number;  a  statement  of 
the  interests  represented;  and  a 
description  of  die  representative's 
qualifications,  including  engineering, 
technical  and  design  expertise  and 
knowledge  of  making  public  rights-of- 
way  accessible  to  individuals  with 
disabilities. 

Committee  members  will  not  be 
compensated  for  their  service.  The 
Access  Board  may,  at  its  own  discretion, 
pay  travel  expenses  for  a  limited 
nimiber  of  persons  who  would 
otherwise  be  imable  to  participate  on 
the  Committee.  Committee  members 
will  serve  as  representatives  of  their 
organizations,  not  as  individuals.  They 
will  not  be  considered  special 
government  employees  and  will  not  be 
required  to  file  confidential  financial 
disclosure  reports. 

After  the  applications  have  been 
reviewed,  the  Access  Board  will  pubUsh 
a  notice  in  the  Federal  Register 
announcing  the  appointment  of 
Committee  members  and  the  first 
meeting  of  the  Committee.  The  first 
meeting  of  the  Committee  is  tentatively 
scheduled  for  November  8-9, 1999  in 
Washington,  DC.  The  Committee  will 
operate  in  accordance  with  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app 
2.  Each  meeting  will  be  open  to  the 
public.  A  notice  of  each  meeting  will  be 
published  in  the  Federal  Register  at 
least  15  days  in  advance  of  the  meeting. 
Records  Will  be  kept  of  each  meeting 
and  made  available  for  public 
inspection. 
Lawrence  W.  Roffiee, 
Executive  Director. 

[FR  Doc.  99-20883  Filed  8-11-99;  8:45  am) 
BILLmQ  COOE  S1S0-01-P 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Tenneeeee  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regiilations  of  the  U.S.  Commission  on 


Civil  Rights,  that  a  meeting  of  the 
Tennessee  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  September 
1, 1999,  at  the  Tennessee  General 
Assembly  Legislative  Plaza,  Room  30, 
6th  Avenue  and  Charlotte  Avenue, 
Nashville,  Tennessee  37243.  The 
purpose  of  the  meeting  is  to  discuss  the 
status  of  the  Commission,  the 
Committee's  Title  VI  report,  and  the 
problems/progress  of  civil  rights 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Bobby 
D.  Doctor,  Director  of  the  Southern 
Regional  Office.  404-562-7000  (TDD 
404-562-7004).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regvdations  of  the  Commission. 

Dated  at  Washington.  IX:.  August  9, 1999. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  99-20884  Filed  8-11-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureeu  of  Export  Administration 

Action  Affecting  Export  Privileges; 
FADI BOUTROS,  Also  Known  as  FadI 
E.  SItto,  Fadi  Jlr)is,  and  Frsd  Boutroe; 
Order  Denying  Permission  To  Apply 
for  or  Use  Export  Ucenees 

On  April  29, 1999,  Fadi  Boutros,  also 
known  as  Fadi  E.  Sitto,  Fadi  Jirjis,  and 
Fred  Bouttos  (Boutros),  was  convicted 
in  the  United  States  District  Court  for 
the  District  of  Connecticut  on  one  court 
of  violating  Section  38  of  the  Arms 
Export  Control  Act  (currently  codified  at 
22  U.S.C.A.  §  2778  (1990  &  Supp.  1999)) 
(AECA)  and  one  count  of  violating  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.A.  §§  1701-1706 
(1991  &  Supp.  1999))  (lEEPA). 
Specifically,  Boutros  was  convicted  of 
willfully  attempting  to  export  defense 
articles  on  the  U.S.  Munitions  List  from 
the  United  States  to  Iraq  via  Jordan, 
namely,  ITT  Aviator  Night  Vision  GEN 
n  AN/AVS  6  systems,  without  first 
having  obtained  the  required  export 
license  from  the  United  States 
Department  of  State,  and  of  willfully 
dealing  and  attempting  to  deal  in 
defense  article^.o^the  U.S.  Munitions 
List  intended  for  exportation  to  Iraq  via 
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Jordan,  specifically,  ITT  Aviator  Night 
Vision  GEN  III  AN/AVS  6  systems,  and 
engaging  and  attempting  to  engage  in 
activity  intended  to  promote  sudb 
dealing,  without  first  havikig  obtained 
the  authorization  of  the  United  States 
Department  of  Treasury,  in  violation  of 
the  embargo  against  Iraq  contained  in 
the  Office  of  Fcweign  Assets  Control's 
Iraqi  Sanctions  Emulations. 

Secticm  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(currratly  codified  at  50  U.S.C.A.  app. 
§§2401-2420  (1991  &  Supp.  1999))  (the 
Act),i  provides  that,  at  the  discretion  of 
the  Secretary  of  Commerce,^  no  person 
convicted  of  violating  the  AECA  or 
lEEPA.  or  certain  other  provisions  of  the 
United  States  Code,  shall  be  eligible  to 
apply  for  or  use  any  license,  including 
any  License  Exception,  issued  pivsuant 
to.  or  provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  730-774 
(1999))  (the  Regulations),  for  a  pedod  of 
up  to  10  years  from  the  date  of  the 
omviction.  In  addition,  any  license 
issued  pursuant  to  the  Act  in  which 
such  a  person  had  any  interest  at  the 
time  of  conviction  may  be  revoked. 

Pursuant  to  §§  766.25  and  750.8(a)  of 
the  Regulations,  upon  notificaticm  that  a 
person  has  been  convicted  of  violating 
the  AECA  at  lEEPA,  the  Directw,  Office 
of  Exporter  Services,  in  consultation 
with  the  Director,  Office  of  Exp<xt 
Enforcement,  shall  determine  whether 
to  deny  that  person  permission  to  apply 
fat  or  use  any  license,  including  any 
License  Excepticm.  issued  pursiumt  to. 
or  provided  ^.  the  Act  and  the 
Regulatiims,  and  shall  also  determine 
whether  to  revoke  any  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Boutros's 
conviction  for  violating  the  AECA  and 
lEEPA.  and  following  consultations 
Mnth  the  Director,  Office  of  Export 
Enforcement,  I  have  decided  to  deny 
Boutros  permission  to  apply  for  or  use 
any  license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  for  a  period  of  10  years 
from  the  date  of  his  conviction.  The  10- 


*  The  Act  expired  on  August  20, 1994.  Executive 
Order  12924  (3  CFR,  1994  Comp.  917  (1995)). 
extended  by  Presidential  Notices  of  August  IS,  1995 
(3  CFR.  1995  Comp.  501  (1996)),  August  14, 1996 
(3  CFR.  1996  Comp.  298  (1997)),  August  13, 1997 
(3  CFR  1997  Comp.  306  (1998)).  and  August  13, 
1998  (3  CFR,  1998  Comp.  294  (1999)).  continued 
the  Expott  Administration  Regulations  in  effect 
under  lEEPA. 

'  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director. 
Office  of  Exporter  Services,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  Section 
11(h)  of  the  Act. 


year  period  ends  on  April  29,  2009. 1 
have  also  decided  to  revoke  all  licenses 
issued  pursuant  to  the  Act  in  which 
Boutros  had  an  interest  at  the  time  of  his 
conviction. 
Accordingly,  it  is  hereby  Ordered 
I.  Until  April  29.  2009»Fadi  Boutros, 
also  known  as  Fadi  E.  Sitto,  Fadi  Jirjis, 
and  Fred  Boutros,  currently  incarcerated 
at:  Federal  Correction  Institute,  P.O.  Box 
9999,  Milan,  Michigan  48160,  and  with 
an  address  at:  1491  Fueta  Heights  Lane, 
El  Cajon,  California  92019,  may  not, 
directly  or  indirectly,  participate  in  any 
way  in  any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  bam 
the  United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  includiag. 
but  not  limited  to: 

A.  Applying  fw,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  dociunent; 

B.  Carrj^ing  on  negotiations 
concerning  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
stwing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way.  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
sul^ect  to  the  Regulati(ms,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  ftom  any 
transaction  involving  any  item  exported 
or  to  be  exported  frtmi  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  othm  activity  subject  to  the 
R^ulations. 

n.  No  person  may,  directiy  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisitiou  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subjetrt  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 


intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
sorvicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

m.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Boutros  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  ue  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  efiect  imtil  April  29, 
2009. 

VI.  A  copy  of  this  Ord«r  shall  be 
delivered  to  Boutros.  This  OrdOT  shall 
be  published  in  the  Federal  Register. 

Dated:  August  3, 1999. 
Eilaoi  M.  AftaneM. 
Director,  Office  of  Exporter  Services. 
[PR  Doc.  99-20911  Filed  8-11-99;  8:45  am] 
aajJNQ  CODE  3610-Or-M 


DEPARTMEKT  OF  COMMERCE 

Intenwtlonal  Trade  Administration 

[A-201-MS] 

Circular  WaMad  Non-ANoy  Steal  Pipa- 
From  Maxleo;  Antidumping  Duly 
Admlnlslrativa  Ravlaw;  Extension  of 
TIma  UmH 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  extension  of  time 

limit. 

f — 

summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  restUts  of  the 
antidumping  duty  administrative  review 
of  Circular  Welded  Non-alloy  Steel  Pipe 
from  Mexico.  This  review  covers  the 
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[  ^riod  November  1, 1997  through 
(|lt:tober  31, 1998. 
B^CTIVE  DATE:  August  1 2 ,  1999. 
ffiR  FURTHER  INFORMATION  CONTACT:  John 
or  Linda  Ludwig,  Office  of  AD/ 
Enforcement,  Group  m,  hnport 
dministration,  hitemational  Trade 
dministration,  U.S.  Department  of 
rnmerce,  14th  Street  and  Constitution 
enue,  NW.  Washington.  DC  20230; 
ephone  (202)  482-0195  or  482-3833, 
pectively. 

IPP1.EMENTARY  INFORMATION:  Because  it 
i^jnot  practicable  to  complete  this 
ew  within  the  original  time  limit. 
Department  is  extending  the  time 
t  for  completion  of  the  preliminary 
ults  until  November  30, 1999,  in 
aidcordance  with  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930.  as  amended  ("the 
Act")  by  the  Uruguay  Roimd 

ments  Act  of  1994  (19  U.S.C.  1675 
(^(3)(A)).  See  memorandiun  to  Robert  S. 
.ussa  from  Joseph  A.  Spetrini 
[arding  the  extension  of  case 
4fadline,  dated  July  30, 1999. 

This  extension  is  in  accordance  with 
sJE  ction  751(a)(3)(A)  of  the  Act  (19 
IP  S.C.  1675  (a)(3)(A)). 

Dated:  July  30. 1999. 
}fa  leph  A.  Spetrini, 

I  y  tputy  Assistant  Secretary,  Enforcement 

I I  vup  m. 

I '  R  Doc.  99-20737  Filed  8-11-99;  8:45  am) 
1 1  XMta  CODE  3S10-O8-P 


I  pARTMENT  OF  COMMERCE 
I  iterrMrtkNUri  Trade  Administration 


(ft-201-805] 

In  Circular  WeMad  Non-Alloy 
Pipe  from  Mexico;  Termination  of 
ifcumvention  Inquiry 

;y:  hnport  Administration, 
temational  Trade  Administration, 
apartment  of  Commerce. 

Notice  of  Termination  of 
iticircumvention  Inquiry. 

MARY:  On  January  10, 1997,  in 
ponse  to  a  request  from  petitioners  in 
s  case,^  the  E)epartment  of  Commerce 
,e  Department)  initiated  an  inquiry  to 
termine  whether  certain  imports  of  (i) 
pe  certified  to  the  American 

leiun  Institute  (API)  5L  line  pipe 
ecifications  (API  5L  or  line  pipe)  and 
)  pipe  certified  to  both  the  API  5L  line 
b  pe  specifications  and  the  less- 


h  Petitioners  are:  Allied  Tube  &  Conduit  Corp.. 
^  whill  Tubular  Division  of  Tex-Tube  Co.,  Century 

I  iibe  Corp..  Laclede  Steel  Co.,  LTV  Tubular 

I I  nducts  Co.:  Sharon  Tube  Co..  Western  Tube  & 

(  k  nduit  Co..  Wheatland  Tube  Co..  and  CSI  Tubular 
Ifipducts,  Inc. 


stringent  American  Society  for  Testing 
and  Materials  (ASTM)  A53  standard 
pipe  specifications  (dual-certified 
pipe  2)  are  circumventing  the 
antidumping  duty  order  on  certain 
welded  non-alloy  carbon  steel  pipe  from 
Mexico  (57  FR  49453,  November  2. 
1992).  The  anticirc:umvention  inquiry 
covered  two  manufacturers/exporters  of 
the  merchandise  subject  to  this  inquiry, 
Hylsa,  S.A.  de  C.V.  (Hylsa)  and  Tuberia 
Nacional,  S.A.  de  C.V.  (TUNA),  and  the 
period  January  1, 1996  through 
December  31, 1996! 

In  response  to  rulings  by  the  Court  of 
International  Trade  (the  Court)  and  the 
Court  of  Appeals  for  the  Federal  Circuit 
(Federal  Circuit)  we  are  terminating  the 
anticircumvention  inquiry. 

EFFECTIVE  DATE:  August  12,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  James  at  (202)  482-5222, 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III.  Import       • 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Applicable  Statute  and  Regulations: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act),  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  10, 1997,  the  Department 
initiated  an  anticircumvention  inquiry 
in  response  to  allegations  that,  following 
publication  of  the  antidiunping  duty 
order,  exporters  of  standard  pipe  from 
Mexico  began  circiunventing  the  order 
by  having  pipe  intended  for  use  as 
standard  pipe  certified  as  line  pipe  or 
certified  as  both  line  and  standard  pipe. 
Following  initiation  Hylsa  and  TUNA 
brought  suit  before  the  Court  [Hylsa, 
S.A.  de.  C.V.  and  Tuberia  Nacional,  S.A. 
de  C.V.  V.  United  States,  Court  No.  97- 
01-00132)  (Hylsa  I)  challenging  the 
legality  of  the  Department's 
anticircumvention  inquiry,  given  the 
Department's  March  1996  negative 
scope  determination  covering  the  very 
merchandise  subject  to  the  instant 
inquiry.  After  granting  a  temporary 
restraining  order  (TRO)  enjoining  the 
department  frt)m  proceeding  with  its 
investigation,  the  Court  subsequently 
vacated  this  TRO  and  dismissed  the 


case.  Hysla  v.  United  States,  960  F. 
Supp.  320  (Crr  1997).3 

On  December  19. 1997,  the 
Department  released  its  "Notice  of 
Affirmative  preliminary  Determination 
of  Circumvention."  Hylsa  again  sought 
a  permanent  injimction  bom  the  Court 
barring  the  completion  of  the 
investigation,  the  publication  of  the 
preliminary  determination  and  any 
notification  of  the  United  States 
Customs  Service.  On  February  3. 1998, 
the  Court  issued  the  requested 
permanent  injunction  in  light  of  its 
earlier  decision  in  a  related  case, 
Wheatland  Pipe  Company  v.  United 
States,  973  F.  Supp.  149  (CIT  1997).  See 
Hylsa,  S.A.  de  C.V.  versus  United  States, 
sHp  Op.  98-10  (CIT  1998)  (Hylsa  II). 

The  Department  appealed  the  Court's 
decision'in  Hylsa  U  to  the  Coiut  of 
Appeals  for  the  Federal  Circuit  (Federal 
Circuit).  However,  on  November  23, 

1998,  the  Federal  Circuit  affirmed  the 
Court's  July  18. 1997  decision  in  the 
earlier  Wheatland  litigation  on  virtually 
identical  issues.  Wheatland  Pipe 
Company  versMS  United  States,  161  F.3d 
1365  (Fed.  Cir.  1998). 

In  Ught  of  the  Federal  Circuit's 
decision  in  Wheatland,  on  January  19. 

1999,  all  parties  moved  the  Federal 
Circuit  to  dismiss  the  appeal  of  Hylsa  II. 
Accordii^ly,  as  the  Department  has 
been  permanently  enjoined  boia 
conducting  this  anticircumvention 
inquiry,  we  are  hereby  terminating  this 
inquiry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibiUty  concerning  the 
disposition  of  information  disclosed 
under  APO  in  accordance  with  19  CFR 
353.34(d)  (1994).  Timely,  written 
notification  of  the  return  or  destruction 
of  APO  materials  is  hereby  requested. 

This  notice  is  pubUshed  in 
accordance  with  section  781(c)  of  the 
Tariff  Act  (19  U.S.C.  1677j(c))  and  19 
CFR  53.29. 

Dated:  August  5, 1999. 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-20898  Filed  8-11-99;  8:45  am) 

BILLING  CODE  3S10-OS-P 


2  This  merchandise,  sometimes  referred  to  as 
"dual-stenciled."  may  also  include  "multiple- 
stenciled"  pipe. 


'The  Federal  Circuit  affirmed  the  Court's 
dismissal  of  Hylsa's  and  TUNA's  action  in  Hylsa  I 
on  Februar>'  12,  1998.  See  Hylsa.  S.A.  de  C.V.  and 
Tuberia  Nacional  v.  United  States.  Appeal  No.  97- 
1270  (Fed.  Or.  1998) 
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DEPARTMENT  OF  COMMERCE 

inMriMiionw  i.iwe  MoniinMiiMiuii 
[A-122-822  and  A-122-823] 

CertMn  CofToeion-Reelslent  CwtXNi 


CMWOK  Bneneion  or  ■  me  lnimb  for 

rrammMry  ussum  or  AiwuiHniHng 


AOOICY:  Import  Administration, 
Intflmational  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limits  For  Preliminary  Results  of 
Antidumping  Administrative  Review. 

EFRCnVE  DATE:  August  12, 1999. 
FOR  FUnTHER  ■TOnHATlON  CONTACT:  Elfi 
Blum-Page.  Mark  Hoadley,  or  Maureen 
Flannery,  AD/CVD  Enforcement,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14di  Street  and  Constitution 
Avenue.  NW.,  Washington  DC  20230; 
telephone:  (202)  482-0197,  (202)  482- 
0686  or  (202)  482-3020.  respectively. 

Tte  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  refiorences  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
lobulations,  codified  at  19  CFR  Part  351 
(1999). 


On  August  19. 1993.  the  Department 
published  in  the  Fedbral  Regiiler  (58 
FR  44162)  the  antidumping  duty  orders 
on  certain  corrosion-resistant  carbon 
steel  flat  products  and  certain  cut-to- 
length  carbon  steel  plate  firom  Canada. 
Based  on  timely  requests  by  petitioners 
and  respondents  in  both  proceedings, 
the  Department  published  its  initiation 
of  these  antidumping  duty 
administrative  reviews  covoing  the 
period  of  August  1. 1997  throu^  )uly 
31. 1998  (63  FR  51893)  on  September 
29. 1998. 

afTteeUBitslbr 


Because  of  the  complexities 
enumwated  in  the  Memorandum  from 
Joseph  A.  Spetrini  to  Robert  S.  LaRussa. 
Extouion  of  Time  Limit  for  the 
Preliminary  Results  of  Antidumping 
Administrative  Reviews:  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada,  dated 


August  6. 1999,  it  is  not  practicable  to 
complete  these  reviews  within  the  time 
limits  mandated  by  section  751(a)(3MA) 
of  the  Act. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act.  the  Department 
is  extending  the  time  limits  for  the 
preliminary  results  10  days  to  August 
16. 1999.  llie  final  results  continue  to 
be  due  120  days  after  the  publication  of 
the  preliminary  results. 

Dated:  August  6. 1999. 

Richuil  O.  Weibk, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement.  Gmup  ID. 

(FR  Doc.  99-20897  Filed  8-11-99;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

NeliorMrf  Oceanic  end  Atmoepheric 
Adiirinietrellon 

p.D.  oeoaeeA] 

Submleelon  for  0MB  Review; 
Comment  ReQueet 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  folloMring  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agpncy:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Beluga  Whale  Harvest  Report. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0382. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  5  hours. 

Number  of  Respondents:  10 

Avg.  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  National  Marine 
Fisheries  Service  requires  Alaskan 
Natives  who  harvest  beluga  whales  in 
Cook  Inlet  to  report  cotain  information 
and  to  submit  the  labeled  jawbones  on 
the  whales  taken.  The  information  will 
be  used  to  evaluate  the  health  and 
stability  of  this  stock  and  to  construct  a 
management  regime  that  will  provide 
for  a  sustainable  subsistence  harvest  by 
Alaskan  Natives. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Remondent's  Obligation:  Mandatory. 

OMB  Desk  Officer-Dtmd  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
Room  5033, 14th  and  Constitution 
Avenue.  NW.  Washington.  DC  20230  (or 
via  the  Internet  at  LEngelme0doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 


inforioaation  collection  ^ould  be  sent 
within  30  days  of  publication  to  David 
Rostker.  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building. 
725  17th  Street,  NW,  Washington,  DC 
20503. 

Dated:  August  6, 1999. 

Linda  Engelmeia-. 

Departmental  Fonns  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

(FR  Doc.  99-20903  Filed  8-11-99;  8:45  am] 

■UMQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

Nellonel  Oceenic  end  Atmoepheric 
Admkiletrelion 

Notice  of  Intent  To  Conduct 
Cmerjency  Aeeeeement  end 
Reeloretion  Pfenning 

AGENCCS:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce;  United  States 
Department  of  the  Interior,  and 
Government  of  American  Samoa. 

ACTION:  Notice  of  intent  to  conduct 
emergency  assessment  and  restoration 
planning. 

SUMMARY:  In  December  1991 .  nine 
vessels  grounded  on  the  reefe  in  Pago 
Pago  Harbor,  American  Samoa,  during 
Hurricane  "Val."  The  U.S.  Coast  Guard 
(USCG)  responded,  removing  an 
estimated  10,500  gallons  of  diesel.  lube 
and  hydraulic  oil.  Due  in  part  to  recent 
discharges  of  oil  from  the  vessels,  the 
USCG  has  determined  that  an  inuninent 
pollution  threat  exists  and  intends  to 
eliminate  the  risk  of  pollutant  discharge 
by  removing  all  fuel  oil  and  other 
hazardous  materials  from  the  vessels. 
The  natural  resource  tnistees 
("Trustees")  intend  to  take  emergency 
restoration  action  to  minimize 
continuing  injuries  and  prevent 
additional  response  related  injuries. 

DATES:  Comments  must  be  submitted  in 
writing  on  or  before  September  13, 
1999. 

A00RE88E8:  Jim  Hoff,  NOAA,  National 
Ocean  Service.  Office  of  Response  and 
Restoration.  Silver  Spring.  MD  20910- 
3281. 

SUPPI^MENTARV  iPORMATION:  United 
States  Coast  Guard  Samoa  Longliners 
Clean  Up — In  December  1991.  nine 
frneign-owned  fishing  vessels  grounded 
cm  the  reefs  in  Pago  Pago  Harbor. 
American  Samoa,  during  Hurricane 
"Val."  Approximately  1.500  gallons  of 
oil  was  discharged  into  the  siurounding 
waters.  The  USCG  responded,  removing 
an  estimated  10.500  gallons  of  diesel. 


lube  and  hydraiilic  oil  £rom  three  of  the 
vessels  before  suspending  operations 
di^^  to  adverse  weather  conditions. 

Ipue  in  part  to  recent  discharges  of  oil 
firbtn  the  vessels,  the  USCG  has 
determined  that  an  imminent  pollution 
threat  exists  and  intends  to  eliminate 
the  risk  of  pollutant  discharge  by 
removing  all  fuel  oil  and  other 
ha:^rdous  materials  (including 
aiplnonia,  asbestos  and  zinc)  from  the 
als.  To  accomplish  this,  the  USCX; 
pitiposes  to  dismantle  the  vessels  to 
allow  access  to  the  double  bottom  tanks 
aijt^  remove  all  of  the  hazardous 
m^erials,  oil  and  oily  debris,  and  other 
toidic  substances.  After  removal  of  the 
pollutants,  the  remainder  of  the  vesseb 
ma(y  be  left  for  possible  fiitive  removal 
by  another,  as  yet  imidentified,  party. 
The  USCG  response  approach  is 
detailed  in  the  June  28, 1999,  Incident 
Action  Plan. 

Pursuant  to  section  1006  of  the  Oil 
P(iilution  Act  and  15  CFR  990.26,  the 
natural  resoiuce  trustees  intend  to  take 
eiiilaigency  restoration  action  to 
mihimize  continuing  injuries  and 
pnovent  additional  response  related 
ii^^es.  The  Trustees  for  this  incident 
( the  U.S.  Department  of  Commwce 
}ugh  the  National  Oceanic  and 
loei^eric  Administration  (NOAA); 
I  U.S.  Department  of  the  Interior;  and 
j  Govranment  of  American  Samoa. 
The  Trustees  are  designated  pursuant  to 
tha  National  Contingency  Plan,  40  CFR 
S^ons  300.600  and  300.605. 

{dhiring  the  week  of  Jime  28, 1999,  the 
T^ikstees  visited  the  vessel  sites  to 
cql^ect  baseline  data  to  assist  in  the 
e^^duation  of  potential  injuries  caused 
by  the  USCG  response,  which  is 
e^^ected  to  begin  on  or  about  August  1, 
1^99.  Based  on  these  data  and  other 
injfbrmation,  the  Trustees  have 
detlennined  that  the  response  will  likely 
ca|i|8e  natural  resource  and  resource 

3 ice  injuries, 
juries  that  may  result  from  the  . 
onse  will  be  dociunented  in  an 
Emergency  Assessment  and  Restoration 
Pitta  being  developed  by  the  Trustees. 
Tlk^  objective  of  this  plan  will  be  to 
d^(|Brmine  appropriate  restoration 
ali^natives  for  injuries  caused  by  the 
U»CG  response.  The  justification  for 
aiia  extent  and  native  of  emergency 
restoration  required  will  be  described 
more  fully  in  Uie  Emergency 
Aiiessment  and  Restoration  Plan. 

Fqik  FURTHER  mFORMATION  CONTACT:  For 
fuHher  information  contact:  Jim  Ho£f,  at 
{3^)  713-3038,  ext.  188;  or  Lelei  Peau, 
(604)  633-5155,  or  Sheila  Wiegman,  at 
(611)633-2304. 


Dated:  August  4, 1999. 
John  Oliver, 

Director,  Management  and  Budget  Office, 
National  Ocean  Service. 
[FR  Doc.  99-20847  Filed  8-11-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatratlon 

P.D.  0e0999F] 

FWiarlaa  of  tha  Excluaiva  Economic 
Zona  Off  Alaaka;  Crab  Intarim  Action 
Cmniiiillaa  MaaHno 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmosphnic  Administration  (NOAA), 
Commerce. 

action:  Notice  of  meeting. 

smMMRY:  NMFS  announces  a  Crab 
IntOTim  Action  Committee  (CLAC) 
mieeting  to  review  an  appeal  of  recent 
Alaska  Board  of  Fisheries  (Board) 
preseason  management  decisions  to 
revise  State  regulations  governing  the 
Bering  Sea/Aleutian  Islands  King  and 
Tanner  crab  fishwies. 

DATES:  The  meeting  will  be  held 
Wednesday,  August  11, 1999,  from 
10:00  am  to  5:00  p.m.,  Alaska  local  time. 

AODREBSES:  The  meeting  will  be  held  at 
the  NMFS  Regional  Office  in  the  Federal 
Building.  709  West  9th  Street,  Room 
445,  Jimeau,  AK  99801. 

FOR  FURTHER  aMmilATION  CONTACT: 
Gretdien  Harrington,  907-586-7445 
(phone),  (907)  586-7465  (fax),  or 
^«tchenJiarringtondnoaa.gov  (e-mail). 

SUPPLEMQfTARY  INFORMATION:  An  appeal 
has  been  submitted  to  the  Secretary  of 
Commerce  requesting  Secretarial  review 
of  three  management  decisions  made  by 
the  Board  at  its  meeting  in  March  1999. 
The  Fishery  Management  Plan  for  the 
Bering  Sea/Aleutian  Islands  King  and 
Tanner  Crabs  (FMP)  requires  the  CIAC 
to  review  the  appeal  prior  to  action  by 
the  Secretary.  The  CIAC  has  no 
authority  to  grant  or  reject  the  appeal, 
but  will  comment  on  the  appeal  for  the 
benefit  of  the  Secretary.  The  CIAC  will 
review  the  Board's  actions  to  determine 
whether  the  management  measures 
adopted  by  the  Board  are  consistent 
with  the  FMP  (including  compliance 
with  framework  criteria) ,  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  and  other  Federal  law. 

The  FMP  delegates  management  of 
the  king  and  Tanner  crab  fisheries  in 
Federal  waters  to  the  State  of  Alaska, 


with  Federal  oversight.  The  appeal 
requested  Secretarial  review  of  the 
Board's  decision  to  (1)  move  the  Bristol 
Bay  red  king  crab  fishing  season  from 
November  1  to  October  15.  (2) 
implement  a  30-day  exclusion  period 
when  no  pot  or  trawl  gear  can  be  fished 
in  Area  T  before  the  red  king  crab 
fishery  in  that  area,  and  (3)  implement 
a  30-day  exclusion  period  when  no  pot 
or  trawl  gear  can  be  fished  in  Area  J 
prior  to  the  C.  bairdi  Tanner  crab  fishoy 
in  that  area  and  include  trawl  gear  in 
the  existing  14-day  exclusion  period  for 
C.  opilio  Tanner  crab. 

Subsequent  to  the  March  1999 
meeting,  the  Board  decided  to  abate  the 
implementation  through  regulation  of 
the  trawl  gear  exclusion  perinds  until 
consultation  with  the  North  Pacific 
Fishery  Management  Cotmcil  (Council) 
and  further  deliberation.  The  Board 
consiilted  with  the  Council  during  a 
joint  meeting  on  July  27, 1999.  The 
Board  will  decide  at  an  August  6, 1999, 
teleconference  meeting  whether  to 
proceed  to  implement  the  trawl  gear 
exclusion  periods  or  continue  to  abate 
this  action  pending  further  deliberation 
and  consultation  with  the  Council.  If  the 
Board  continues  to  abate 
implementation  of  the  exclusion 
periods,  the  CIAC  only  will  review  the 
Board's  action  to  change  Bristol  Bay  red 
king  crab  season.  Further  abeyance  by 
the  Board  on  the  trawl  gear  exclusion 
periods  would  alleviate  the  urgency  for 
the  August  11, 1999,  CIAC  meeting  and 
the  meeting  may  be  rescheduled  for  a 
later  date. 

NMFS  iniates  the  public  to  attend  the 
CIAC  meeting  to  listen  to  staff 
presentations,  however,  no  public 
testimony  will  be  heard.  Interested 
public  should  contact  NMFS  prior  to 
August  11, 1999,  to  confirm  the  meeting 
date  (See  ADDRESSES). 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Gretchen  Harrington  (see  FOR  FURTHER 
INFORMATION  CONTACT)  prior  to  the 
workshop  date. 

Dated:  August  9, 1999. . 
Gary  t.  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-20929  Filed  8-9-99;  4:56  pm] 
BMXMQ  CODE  3S10-22-F 
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DEPARTMENT  OF  COMMERCE 

NalioMi  OcMHle  and  Atmospheric 
Admin  tstretlon 

p.D.  O73O09B] 

FWierlea  Of  the  ExdiMlv*  Economic 
Zone  Off  AlMiai;  QioundHth  ofttw 
Bering  8oa  and  Aleutian  lalanda  Area; 
Exempted  Flahing  Permit 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  an  exempted  fishing 

permit. 


f:  NMFS  announces  the 
issuance  of  exempted  fishing  permit 
(QT)  99-03  to  Groundfish  Forum,  Inc. 
The  EFP  authorizes  Groundfish  Forum 
to  conduct  an  experiment  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI)  that  would  test  the  accuracy 
of  at-sea  obsnver  basket  sampling 
practices,  the  design  and  use  of 
automated  species  composition 
sampling,  and  the  effect  of  fish 
stratification  in  trawb  on  size 
composition  sampling.  Hiis  EFP  is 
necessary  to  provide  infiormation  not 
otherwise  available  through  research  or 
commercial  fishing  operations.  The 
intended  effect  of  this  action  is  to 
promote  the  purposes  and  policies  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
ADOHESSeS:  Copies  of  the  EFP  and  the 
Environmental  Assessment  analyzing 

the  potential  impacts  of  fishing        

activities  to  be  conducted  under  the  EFP 
are  available  from  the  Sustainable 
Fisheries  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802,  Attn:  Lori  Gravel. 
FOR  RIRTHBI  MFOmUTION  CONTACT: 
Susan  Salveson,  907-586-7228. 
SUPPIEMENTARY  MFOfWMTION:  The 
Fishery  Management  Plan  for  the 
Ckoundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
authorizes  the  issuance  of  EFPs  for 
fishing  for  groundfish  in  a  manner  that 
would  otherwise  be  prohibited  imder 
existing  regulations.  The  procedures  for 
issuing  EFPs  are  set  out  at  50  CFR  679.6 
and  600.745(b). 

NMFS  received  the  application  for 
EFP  99-03  from  Groundfish  Forum,  Inc. 
on  March  23,  1999.  Groundfish  Forum 
is  an  industry  group  representing  small 
and  medium  size  factory  trawlers  that 
mainly  process  head  and  gut  product 
forms.  The  Alaska  Fisheries  Science 
Center  (AFSC),  NMFS,  determined  the 
application  to  be  siifficiently  complete 
to  warrant  further  consideration  by 


NMFS  and  the  North  Pacific  Fishery 
Management  Council  (Council).  The 
Coimcil's  April  1999  meeting  agenda, 
which  was  published  in  the  Federal 
Register  on  April  6, 1999  (64  FR 16707). 
provided  public  notice  of  the  Council's 
intent  to  review  and  consider  the  EFP 
and  receive  testimony  from  interested 
members  of  the  public  on  the  proposed 
experimental  fishing  activity.  The 
Coimcil  endorsed  the  Ckoundfish 
Forum's  EFP  application  at  its  April 
1999  meeting. 

The  application  requested 
authorization  for  Groundfish  Forum  to 
test  the  accuracy  of  at-sea  observer 
basket  sampling  practices,  the  design 
and  use  of  automated  species 
composition  sampling,  and  the  effect  of 
fish  stratification  in  trawls  on  size 
composition  sampling.  The  supporting 
experimental  design  described  in  the 
application  was  developed  in 
coordination  with  the  North  Pacific 
Groundfish  Observer  Program,  AFSC. 
NMFS.  NMFS  is  supportive  of 
experimentation  to  assess  the  accuracy 
of  catch  composition  and  accounting 
given  the  agency's  responsibility  to 
monitor  and  manage  total  mortality  of 
fishery  resources  as  a  resiilt  of  the 
fishing  activities  authorized  under  the 
FMP.  Successful  completion  of  the 
experiment  could  provide  data  for 
improvements  in  observer  sampling  of 
catch  and  facilitate  more  accurate 
accounting  of  total  catch  mort^ty 
associated  with  the  commercial  North 
Pacific  grotmdfish  fisheries. 

NMI^  currently  relies  on  NMFS- 
certified  observers  to  determine  species 
composition  of  sampled  hauls  using 
standard  species  composition  sampling 
methods.  In  mixed  species  fisheries, 
observers  onboard  trawl  vessels 
typically  rely  on  basket  samples  of  fish 
collected  randomly  as  fish  are  transfered 
from  the  trawl  codend  into  a  holding 
bin  (trawl  catcher  vessels)  or  as  fish  are 
transfered  &t>m  live  tanks  into  the 
processing  line  (catcher/processor 
vessels).  Concern  exists  that  these 
species  composition  sampling 
techniques  may  not  accurately  reflect 
the  catch  composition  of  an  individual 
haid.  This  EFP  will  provide  information 
not  otherwise  available  through  research 
or  commercial  fishing  operations 
because  it  is  not  economically  feasible 
for  vessels  to  participate  in  an 
experiment  of  this  extent  and  rigor 
during  the  fast-paced  commercial 
fisheries. 

The  experimental  fishery  will  be 
conducted  by  one  vessel  in  the  BSAI 
flathead  sole  and  Greenland  turbot 
fisheries.  Fishing  under  the  EFP  would 
take  place  in  Bycatch  Zone  2  of  the 
Bering  Sea  in  areas  normally  fished  for 


flathead  sole  and  Greenland  turbot.  The 
operator  of  the  participating  vessel  will 
determine  exact  fishii^  locations. 
Fishing  operations  will  start  on  or  about 
September  3, 1999,  and  will  last  3  to  4 
weeks.  This  time  line  is  set  to 
acconunodate  the  schedule  of  NMFS 
personnel  associated  with  the 
experiment.  The  effective  period  for  the 
EFP  may  be  revised  to  a  later  time 
period  in  1999  pending  prior  agreement 
between  the  permit  holder  and  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator). 

llie  experiment  authorized  under  the 
EFP  is  comprised  of  three  parts.  Part  I 
will  test  the  accuracy  of  basket  sampling 
for  species  composition  and  part  11  will 
test  alternative  automated  species 
composition  methods.  These  two  parts 
of  the  experiment  will  consist  of  30 
tows  each  for  a  total  of  60  tows.  The 
desired  catch  composition  of  each  tow 
in  parts  I  and  11  is  50  percent  or  more 
flatfish,  with  flathead  sole  being  the 
predominant  flatfish  species.  In  the 
event  that  the  actual  catch  composition 
is  markedly  and  consistently  difiiBrent 
from  these  desired  percentages, 
Groimdfish  Forum  and  NMFS  personnel 
will  evaluate  the  actual  catch 
composition's  effect  on  the  experiment 
and  encourage  the  participating  vessel 
to  find  remedies  to  maintain  the  quality 
of  the  experiment.  Failure  to  achieve  an 
acceptable  catch  composition  may  result 
in  discontinuation  of  the  experiment. 

The  flathead  sole  fishery  was  chosen 
for  the  first  two  parts  of  the  experiment 
because  it  is  a  mixed  fishery  in  which 
flatfish  and  roundfish  are  commonly 
caught  together  in  tows;  typical  tows  are 
fairly  long  (2-3  hours);  and  typical  haul 
size  is  fairly  large  [around  15  metric 
tons  (mt)  on  average],  but  not  so  large 
as  to  necessarily  overwhelm  the 
accoimting  necessary  for  the 
experiment.  Mixed  catches,  tow 
duration,  and  size  of  hauls  are 
important  factors  in  determining  the 
potential  for  catch  to  be  stratified  when 
sampled.  Stratification  of  catch  can 
adversely  affect  the  quality  of  observer 
data  collected  imder  current  sampling 
procedures.  Additional  reasons  for 
selecting  the  flathead  sole  fishery  are 
that  it  is  c\UTently  the  most 
economically  viable  flatfish  fishery  for 
the  average  sized  head-and-gut  trawl 
catcher/processor  vessel  and  the  fishery 
can  be  conducted  during  late  summer 
when  weather  conditions  are  amenable 
for  the  experiment. 

Part  in  of  the  experiment  will  assess 
the  effect  of  fish  stratification  in  a  haid 
on  sampling  for  species  size 
composition.  This  portion  of  the 
experiment  will  take  place  immediately 
following  the  successful  completion  of 
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pa  I  ts  I  and  n  and  will  rely  on  a  small 
nvj  aber  of  tows  targeting  Greenland 
tu  ■  )ot.  This  fishery  was  chosen  for  part 
because  it  presents  a  reasonable 
^ortiinity  for  harvesting  target  species 
ifferent  sizes.  The  revenue  received 
1  the  limited  harvest  of  Greenland 
at  also  will  support  the 
paiiticipating  vessel's  involvement  in  the 
experiment. 

All  of  the  incidental  catch  amoimts  of 
poUock  and  Pacific  cod  harvested  in  the 
flatfish  fishing  activities  authorized 
under  the  EFP  must  be  retained  to 
minimize  discard  amoimts,  contrary  to 
existing  regulations  that  require 

3«ntion  of  these  two  species  only  up 
^  specified  maximum  retainable  catch 
(^wance  (§  679.27).  For  all  other  non- 
fldljfish  species,  standard  maximum 

ible  catch  allowances  established 
lations  at  50  CFR  679.20  will 
^ly  based  on  retained  flatfish  as  the 
Xa  species. 

the  catch  of  groiuidfish  imder  this 
'  must  not  exceed  a  total  of  925  mt 
;  parts  I  and  II  of  the  experiment 
342  mt  during  part  m.  If  these 
lorized  amoimts  are  foimd  to  be 
in^jifficient  to  fully  conduct  the 

sriment,  the  applicant  must  confer 
I  the  Regional  Administrator  and 

a  modification  to  the  EFP 
srding  to  regulations  at  §  679.6  prior 
ly  catch  of  groundfish  in  excess  of 
Be  amounts. 

(he  total  catch  of  Greenland  turbot 
lorized  under  all  parts  of  the  EFP  is 
liitatited  to  the  smallest  of  the  following 
aii^punts:  (1)  An  amount  equal  to  35 
pelitent  of  the  amoimt  of  pollock,  Pacific 
cod,  and  flatfish  other  than  Arrowtooth 
flpi^der  caught  and  retained  by  the 
pefrtnitted  vessel  during  parts  I  and  II  of 
th^l  experiment:  (2)  the  amount  of 
Gi^nland  tiubot  caught  when  a  total  of 
34p  mt  of  groimdfish  have  been  caught 
dicing  part  III  of  the  experiment;  or  (3) 
a  total  of  175  mt  of  Greenland  turbot 
caju  ght  at  any  time  during  the 
exkeriment  (parts  I,  n,  or  HI). 

Ii  Pacific  halibut  bycatch  diuing  part 
mjif  the  EFP  exceeds  10.2  mt,  fishing 
activities  under  the  EFP  must  cease  and 
th^l  experiment  will  be  terminated  by 
th^  Regional  Administrator.  Although 
anj  upper  limit  of  halibut  bycatch  equal 
toj:  0.2  mt  is  established  for  part  m,  the 
hau  but  bycatch  limit  likely  will  not 
prevent  the  harvest  of  the  entire 
allowable  amount  of  turbot  based  on 
19197-98  observer  data  collected  on 
hauibut  bycatch  rates  in  the  Greenland 
tu'l>ot  fishery.  Limits  on  the  catch  of 
pr  :lubited  species  during  parts  I  and  II 
of  Ine  experiment  are  not  established 
gii  'i  m  the  objective  of  the  experimental 
dee^gn  approved  by  NMFS  for  this 
pontion  of  the  experiment. 


Existing  regulations  governing 
retention  and  release  of  prohibited 
species,  as  defined  at  §  679.21(b),  will 
apply  to  the  vessel  participating  in  the 
experiment  except  that  no  deck-sorting 
of  groimdfish  or  prohibited  species  will 
be  allowed  during  parts  I  and  II  of  the 
experiment.  Deck-sorting  of  halibut  will 
be  required  during  Part  ni  of  the 
experiment  to  reduce  halibut  bycatch 
mortality. 

Groundfish  and  prohibited  species 
catch  associated  with  this  experiment 
will  not  be  deducted  from  total 
allowable  catch  (TAG)  or  prohibited 
species  bycatch  allowances  specified  for 
the  1999  groundfish  fisheries. 

The  participating  vessel  is  required  to 
carry  three  NMFS-certified  observers. 
Other  on-board  EFP  personnel  will 
include  a  NMFS  scientist  and  one 
Groundfish  Forum  project  coordinator. 
The  vessel  operator  also  will  need  to 
provide  crew  members  or  other 
qualified  personnel  to  assist  observers 
and  to  carry  out  the  sorting^and 
weighing  of  fish  prior  to  discard.  NMFS 
Stan  have  recommended  that  the 
experiment  be  conducted  on  a  trawl 
catcher/processor  vessel  used  primarily 
to  produce  headed  and  gutted  product 
because  the  problem  of  catch 
stratification  is  most  often  associated 
with  the  fisheries  and  vessel 
configurations  of  that  sector. 

Vessel  owners  interested  in 
participating  in  this  EFP  experiment 
must  apply  through  a  "request  for 
proposals"  (RFP)  process  administered 
by  Groundfish  Forum.  The  participating 
vessel  will  be  chosen  on  the  basis  of 
how  well  the  vessel's  owners  and  crew 
are  able  to  identify  creative,  workable 
solutions  to  the  logistical  challenges 
described  in  the  experimental  design 
developed  jointly  by  NMFS  and 
Groundfish  Forum.  The  selection  of  a 
participating  vessel  will  be  made 
through  a  NMFS-directed  review  of 
applications.  In  the  event  that  more  than 
one  vessel  equally  satisfies  the 
requirements  in  the  RFP,  the 
participating  vessel  will  be  selected  by 
lottery. 

The  Regional  Administrator  has 
approved  the  EFP  application  and  has 
issued  EFP  99-03  to  Groundfish  Forum 
subject  to  the  permit  terms  and 
conditions  summarized  above.  Failure 
of  the  permit  holder  to  comply  with  the 
terms  and  conditions  of  the  EFP  may  be 
grounds  for  revocation,  suspension,  or 
modification  of  the  EFP  under  15  CFR 
part  904  with  respect  to  any  or  all 
persons  and  vessels  conducting 
activities  under  the  EFP.  Failure  to 
comply  with  applicable  laws  also  may 
result  in  sanctions  imposed  under  those 
laws. 


Classification 

The  Regional  Administrator 
determined  that  fishing  activities 
conducted  under  this  action  would  not 
affect  endangered  and  threatened 
species  or  modify  critical  habitat  in  any 
manner  not  considered  in  prior 
consultations  on  the  groundfish 
fisheries. 

This  notice  is  exempt  from  review 
under  E.O.  12866.  It  also  is  exempt  from 
the  Regulatory  Flexibility  Act  (RFA) 
because  prior  notice  and  opportunity  for 
public  comment  are  not  required  for  this 
notice.  Therefore,  the  analytical 
requirements  of  the  RFA  are 
inapplicable. 

Authority:  16  U.S.C.  1801  et  seq. 
£)ated:  August  6, 1999. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-20902  Filed  8-1 1-99;  8:45  am]      - 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Amendmwite  to  Chicago 
Board  of  Trade  Com  Futuras  Contract 
Regarding  the  Delivery  Listing  Cycle 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of 

proposed  amendments  to  contract  terms 

and  conditions. 

SUMMARY:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  proposed 
amendments  to  the  com  futures  contract 
that  would  list  November  and  January 
as  additional  delivery  months.  The 
propjsed  amendments  were  submitted 
under  the  Commission's  45-day  Fast 
Track  procedures  which  provides  that, 
absent  any  contrary  action  by  the 
Commission,  the  proposed  amendments 
may  be  deemed  approved  on  September 
9, 1999 — 45  days  after  the  Commission's 
receipt  of  the  proposals.  The  Acting 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
mterested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  August  27, 1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to   ' 
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Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW, 
Washington,  DC  20581.  hi  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  proposed  amendments  to 
the  dehvery  months  for  the  CBT  com 
futures  contract. 

FOR  FURTHER  mFORMATION  CONTACT: 
Please  contact  John  Bird  of  the  Division 
of  Economic  Analysis,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW, 
Washington,  DC  20581,  telephone  (202) 
418-5274.  Facsimile  niunber:  (202)  418- 
5527.  Electronic  mail:  jbirddcftc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
existing  terms  of  the  CBT  com  futures 
contract  provide  for  the  following 
delivery  months:  March,  May.  July, 
September  and  December.  The 
Exchange  is  proposing  to  list  November 
and  January  as  additional  delivery 
months.  The  CBT  intends  to  apply  the 
proposed  amendments  beginning  with 
the  November  2000  and  January  2001 
contract  months  following  its  receipt  of 
notice  of  Commission  approval.  In 
support  of  the  proposed  amendments, 
the  CBT  stated  that: 

The  proposed  amendments  to  add 
November  and  January  trading  months  will 
result  in  a  trading  month  cycle  that  better 
reflects  the  harvest  and  key  marketing 
periods  for  com.  Therefore,  November  and 
January  contracts  will  increase  the  harvest 
and  winter  marketing  hedging  effectiveness, 
respectively.  Furthermore,  the  preservation 
of  the  December  contract  allows  a  temporary 
transition  period. 

*  *  *  The  Exchange  will  monitor  the 
activity  in  the  November,  December,  and 
January  contracts  to  determine  which 
contracts  the  market  prefer.  Based  on  that 
information  and  the  performance  of  the  new 
Illinois  River  delivery  system,  the  Exchange 
will  consider  whether  further  changes  in  die 
Com  futures  trading  months  are  needed.  The 
December  contract  is  listed  through  2001. 

*  *  *  The  addition  of  the  November  Com 
contract  reflects  historical  U.S.  harvest  data 
showing  89  percent  of  the  harvest  completed 
by  November  15th  *  *  *  In  addition,  the 
January  Com  contract  represents  the  mid- 
month  in  the  busiest  three  month  period  of 
com  shipments  on  the  Illinois  River  *  *  • 

The  Commission  requests  comment 
on  the  proposed  amendments. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW, 
Washington,  E)C  20581.  Copies  of  the 
proposed  amendments  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address,  by  phone  at 


(202)  418-5100,  or  via  the  Intemet  on 
the  CFTC  website  at  www.cftc.gov 
under  "What's  New  &  Pending". 

Other  materials  submitted  by  the  CBT 
in  support  of  the  proposal  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1997)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Simshine  Act 
Compliance  Staff  of  the  Office  of  ^ 

Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  argiunents  on  the 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the  CBT, 
should  send  such  comments  to  Jean  A. 
Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  Three  La&yette 
Centre,  1155  21st  Street,  NW, 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  August  9, 
1999. 

John  R.  Mieike, 
Acting  Director. 

(FR  Doc.  99-20855  Filed  8-11-99;  8:45  am] 
HLUNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  the  Commodity 
Exchange.  Inc.  Division  of  the  New 
York  Mercantile  Exchange  for 
Designation  as  a  Contract  Market  in 
FTSE  Eurolop  300  Slock  index  Futures 
and  Options 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  terms 

and  conditions  of  proposed  commodity 

fut\u«s  and  options  contracts. 

SUMMARY:  The  Commodity  Exchange, 
Inc.  Division  of  the  New  York 
Mercantile  Exchange  (COMEX  or 
Exchange)  has  applied  for  designation 
as  a  contract  market  in  FTSE  Eurotop 
300  stock  index  futures  and  options. 
The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  pubUc  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 


DATES:  Comments  must  be  received  on 
or  before  August  27, 1999. 

ADDRESSES:  Interested  persons  shoiUd 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW, 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521  or  by  electronic  mail  to 
secretary®cftc.gov.  Reference  should  be 
made  to  the  COMEX  FTSE  Eurotop  300 
stock  index  futures  and  option 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Thomas  Leahy  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Tradii^ 
Commission,  Three  Lafeyette  Centre, 
1155  2l8t  Street  NW.  Washington,  DC 
(202)  418-5278.  Facsimile  nimiben 
(202)  418-5527.  Electronic  mail: 
tleahy®cftc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Exchange  requested  an  abbreviated 
public  comment  period  of  15  days  citing 
the  similarities  between  the  proposed 
contract  and  the  Exchange's  existing 
FTSE  Eiut>top  100  futures  and  option 
contracts.  In  approving  the  existing 
Eurotop  100  contracts,  the  Commission 
determined  that  those  contracts  satisfied 
the  requirements  of  the  Accord.  In  view 
of  the  contract's  similarities,  the  fact 
that  the  same  entity  (FTSE)  owns  and 
maintains  the  Eurotop  100  and  the 
Eurotop  300  indexes,  and  because  all 
the  stocks  comprising  the  Eurotop  100 
are  included  in  the  Eurotop  300,  the 
Division  believes  that  the  abbreviated 
15-day  comment  period  requested  by 
the  Exchange  is  appropriate. 

Copies  of  the  terms  and  conditions 
wiU  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  2l8t  Street  NW, 
Washington,  E)C  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by  the 
COMEX  in  support  of  the  applications 
for  contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
theretmder  (17  CFR  part  145  (1997)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Simshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
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headquarters  in  accordance  with  17  CFR 
[45.7  and  145.8. 

Any  person  interested  in  submitting 
itten  data,  views,  or  arguments  on  the 

roposed  terms  and  conditions,  or  with 
pect  to  other  materials  submitted  by 

e  COMEX,  shoidd  send  such 
i^omments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
dkimmission,  Three  Lafeyette  Centre, 
1155  21st  Street  NW,  Washington,  DC 
20581  by  the  specified  date. 

Issued  in  Washington,  DC,  on  August  9, 
:^g99. 

Mm  Mielke, 
Acting  Director. 

[pR  Doc.  99-20854  Filed  8-11-99;  8:45  am] 
CODE  sasi-oi-H 


IMOOmr  FUTURES  TRADING 
■MISSION 

I  Amendments  to  New  York 
lie  Exchange  Caiitomia- 
■  and  Palo  Venle 
'  Fuliiraa  Contracts 
f  big  the  Contract  Size,  Hourly 
)0f  Delivery,  Price  Umits  and 
fProvlaiona 

iGENCY:  Commodity  Futures  Trading 
lOmmission. 

:  Notice  of  availability  of 
proposed  amendments  to  contract  terms 
d  conditions. 


RY:  The  New  York  Mercantile 
change  (NYMEX  or  Exchange)  has 
iroposed  amendments  to  the  Califomia- 

;on-Border  and  Palo  Verde 
electricity  futures  contracts  that  would 
lalve  hoXh  the  hourly  rate  of  delivery, 
one  megawatt  per  hour  from  two 
egawatts  per  hour,  and  the  contract 
ze,  to  432  megawatt  hours  (MWhs) 
^m  864  MWhs.  In  addition,  the 
^change  proposes  conforming 
^endments  to  halve  the  specified 
ihonthly  delivery-unit  amounts  (based 
c  n  the  number  of  on-peak  delivery  days 
L  a  the  month)  to  reflect  the  reduced 
:  ontract  size,  hi  addition,  for  both 
c  ontracts,  the  Exchange  proposes  certain 
[  lodifications  to  the  price  limit 

Brovisions,  including  setting  a  uniform 
rice  limit  of  $10  per  MWh  expandable 
tb  $20  and  $30  per  MWh  following  a 
t  "ading  halt(s).  The  Acting  Director  of 
t  le  Division  of  Economic  Analysis 
ivision)  of  the  Commission,  acting 
ursuant  to  the  authority  delegated  by 
iommission  Regulation  140.96,  has 
etermined  that  publication  of  the 
roposals  for  comment  is  in  the  public 
iterest,  will  assist  the  Commission  in 
nsidering  the  views  of  interested 
irsons,  and  is  consistent  with  the 


purposes  of  the  Commodity  Exchange 
Act 

DATES:  Comments  must  be  received  on 
or  before  August  27, 1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW., 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary^ftc.gov.  Reference  should  be 
made  to  the  proposed  amendments  to 
contract  size  and  price  limits  of  the 
NYMEX  Califomia-Oregon-Border  and 
Palo  Verde  electricity  futures  contracts. 
R)R  FURTHER  MFOmiATION  CONTACT: 
Please  cuuiact  Joseph  Sturer  uf  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW.,  Washington,  DC 
20581,  telephone  (202)  418-5282. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  jstoreidcftc.gov. 
SUPPLEMENTARY  MFORMATION:  The 
Exchange  justified  the  proposals  by 
stating  that: 

These  rule  changes  (to  the  contract  size] 
are  being  proposed  in  order  to  provide  more 
consistency  between  the  futures  and  cash 
markets.  Currently  the  standard  cash  market 
transaction  requires  a  delivery  rate  of  25  MW. 
Since  the  delivery  rate  of  many  cash  market 
contracts  is  not  divisible  by  two  2  MW — the 
delivery  rate  of  the  futures  contract — it  is 
difficult  to  use  the  futures  contracts  for 
hedging.  A  delivery  rate  of  1  MW  would 
allow  traders  to  more  precisely  hedge  with  25 
futures  contracts  per  standard  cash  maricet 
transaction. 

These  changes  [to  the  price  limit 
provisions)  help  to  ensure  that  futures  market 
prices  are  able  to  reflect  cash  market  pricing 
by  not  subjecting  them  to  artificial  price 
constraints  at  times  when  the  market  is 
reacting  to  fundamental  changes  in  the 
supply/demand  balance.  Rule  language 
identical  to  the  language  proposed  in  this 
submission  has  already  been  approved  by  the 
Commission  for  the  Exchange's  Cinergy, 
Entergy  and  PJM  contracts. 

The  NYMEX  stated  in  its  submission 
that  it  plans  to  make  the  amendment 
effective  60  days  following  notice  of 
Commission  approval  for  application  to 
existing  and  newly  listed  months. 
Exchange  staff  indicated  that  the 
planned  implementation  date  is 
November  1, 1999.  According  to  the 
Exchange,  "implementation  for 
contracts  with  open  interest  would  be 
executed  between  trading  sessions  and 
all  open  positions  will  be  split  so  that 
any  open  positions  would  be  converted 
to  two  open  positions.  For  example,  if 
a  trader  held  a  short  position  of  20 
contracts  at  the  end  of  the  trading 


session  before  the  effective  date  of  the 
rules,  the  trader  would  hold  a  short 
position  of  40  contracts  at  the  beginning 
of  the  next  session.  The  total  value  of 
the  position  would  be  imchanged  since 
each  old  position  based  on  864  MWhs 
would  be  converted  to  two  positions 
based  on  432  MWhs  which  is  an 
equivalent  MWh  total." 

The  Division  requests  conunent  on 
the  proposed  amendments.  In  addition, 
the  Division  requests  comment  on  the 
Exchange  proposal  to  apply  the 
amendments  to  certain  existing  contract 
months,  as  noted  above. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
OfBce  of  the  Secretariat,  Commodity 
Futtu-es  Tmdiu^  CoiiULii&sion,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington.  DC  20581.  Copies  of  the 
proposed  amendments  can  be  obtained 
through  the  OfBce  of  the  Secretariat  by 
mail  at  the  above  address,  by  phone  at 
(202)  418-5100,  or  via  the  hitemet  on 
the  CFTC  website  at  www.cftc.gov 
under  "What's  New  &  Pending". 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  proposal  may 
be  available  upon  request  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  theretmder  (17  CFR  part  145 
(1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
shoiUd  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  argtunents  on  the 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the 
NYMEX,  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  August  9, 
1999. 

John  Mielke, 
Acting  Director. 

[FR  Doc.  99-20856  Filed  8-11-99;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 


[CPSC  DodntNo.  M-C0007] 


biCt  e  OofiMetic 


Electricsl  Dieiiibiilors, 
CofpofflUon, 
Aficentence  of  e 

Aflraement  end  Order 

agency:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  It  is  the  poUcy  of  the 
Commission  to  pubUsh  settlements 
which  it  provisionally  accepts  under  the 
Consiunw  Product  Safety  Act  in  the 
Federal  RegialBr  in  accordance  with  the 
terms  of  16  CFR  1115.20(b)(4). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Consolidated  Electrical  Distributors, 
Inc.,  containing  a  civil  penalty  of 
$1,500,000. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  it 
contents  by  filing  a  written  request  with 
tiie  Office  of  the  Secretary  by  August  27, 
1999. 

AOOneSSES:  Persons  wishing  to 
comment  on  this  Setdement  Agreement 
should  send  written  comments  to  the 
Comment  99-C0007,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  RNmei  MFORMATWN  CONTACT: 
Howard  N.  Tamoff,  Trial  Attorney. 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safiaty  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626, 1346. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  August  5, 1999. 
Sadjre  E.  Dnim, 
Secretary. 

UNITED  STATES  (H'  AMERICA 

Conaumcr  Produd  Safely  Commission 

In  the  Matter  of  Consolidated  Electrical 
Distributors,  Inc.;  Respondent 

CPSC  DCXaCET  NO.  99-C0007 
Comwit  Agreement 

This  Consent  Agreement  is  made  by  and 
between  the  staff  of  the  Consumer  Product 
Safety  Commission,  and  Consolidated 
Electrical  Distributors,  Inc.,  a  domestic 
corporation,  to  settle  the  staffs  allegations 
that  Consolidated  Electrical  Distributors,  Inc., 
distributed  in  commerce  certain  allegedly 
defective  in-wall  electric  heaters 
manufactured  by  Cadet  Manufacturing 
Company  ("Cadet"),  a  domestic  corporation, 
with  its  principal  place  of  business  located 
at  2500  West  Fourth  Plain  Boulevard. 
Vancouver,  Washington  98660. 


Parties 

1.  The  "staff"  is  the  staff  of  the  Consumer 
Product  Safety  Commission  ("CPSC"  or  "the 
Commission"),  an  independent  regulatory 
agency  of  the  United  States  of  America, 
established  by  Congress  pursuant  to  Section 
4  of  the  Consumer  Product  Safety  Act 
("CPSA"),  15  U.S.C.  2053,  as  amended. 

2.  Respondent  Consolidated  Electrical 
Distributors.  Inc.  ("CED")  is  a  corporation 
organized  and  existing  under  the  laws  of  the 
State  of  Delaware,  with  its  principal  place  of 
business  located  at  31356  Via  Colinas, 
Westlake  Village,  California  91362.  CED  is  a 
distributor  of  electrical  materials  and 
products. 

Subject  Matter 

3.  Since  approximately  1978,  Cadet  has 
allegedly  manufactiu^d,  sold  and/or 
distributed  in  commerce  in-wall  electric 
heaters  for  use  in  homes  and  residences 
under  the  brand  names  "Cadet"  and 
"Encore."  These  include  all  models  and 
variants  within  each  model  of  the  series  FW 
(including  models  FW-051,  FW-101,  FW- 
122,  FW-202,  and  FW-751),  manufactured 
between  1978  and  1987;  series  FX  (including 
models  FX-051.  FX-052,  FX-071.  FX-072. 
FX-101.  FX-102,  FX-122.  FX-151,  FX-152. 
FX-202.  FX-242),  manufactured  between 
1985  and  1994;  series  LX  (including  models 
LX-242,  LX-302,  LX-402,  and  LX-482), 
manufactured  between  1985  and  1994;  series 
TK  (including  models  TK-051,  TK-071,  TK- 
072,  TK-101,  TK-102,  TK-151.  and  TK-152), 
manufactured  between  1984  and  1998;  series 
ZA  (including  models  ZA-051,  ZA-052,  ZA- 
071,  ZA-072,  ZA-101.  ZA-102.  ZA-122. 
ZA-151.  2:A-152,  2:A-202,  and  ZA-242), 
manufactured  between  1985  and  1994;  series 
Z  (including  models  ZA-072,  ZA-101,  ZA- 
102.  ZA-151,  ZA-152,  ZA-202,  and  ZA- 
208),  manufactured  between  1993  and  1999; 
and  all  series  and  models  of  the  same  or 
functionally  identical  heaters  manufactured 
and  distributed  by  Cadet  under  the  Encore 
brand  name,  including  series  RX  (including 
models  RX-072,  RX-101,  RX-102,  RX-151, 
RX-152.  RX-202,  and  RX-242), 
manufactured  between  1985  and  1994;  series 
RLX  (including  models  RLX-302,  RLX-402, 
and  RLX— 482)  manufactured  between  1985 
and  1994;  series  RK  (including  models  RK- 
101  and  RK-102),  manufactured  between 
1984  and  1998;  series  RA  (including  models 
RA-101,  RA-102,  RA-151.  RA-152,  RA- 
202),  manufactured  between  1985  and  1994; 
and  series  ZC  (including  models  ZC-072, 
ZC-101,  ZC-102.  ZC-151.  ZC-152.  ZC-202, 
and  ZC-208),  manufactiu«d  between  1993 
and  1999.  For  each  of  these  heaters,  the 
variants  signified  by  the  suffix  T  (with 
thermostat),  W  (white  color),  and  TW  (with 
thermostat  and  white  color)  found  after  the 
model  number  are  included.  All  the  heaters 
and  variants  referred  to  in  this  paragraph 
shall  hereinafter  be  collectively  referred  to  as 
"the  Heaters."  The  Heaters  were  sold  and/or 
distributed  to  consiuners  principally  in  the 
States  of  California,  Idaho,  Montana,  Oregon, 
and  Washington.  Since  approximately  1978, 
CED  has  allegedly  sold  and/or  distributed 
certain  of  the  Heaters  in  commerce. 

4.  On  January  14, 1999,  the  staff  filed  an 
Administrative  Complaint  ("Complaint") 


against  Cadet,  seeiung  a  determination  that 
certain  of  the  Heaters  present  a  substantial 
product  hazard  within  the  meaning  of 
Section  15(a)(2)  of  the  CPSA,  15  U.S.C. 
2064(a)(2),  and  public  notice  and  a  recall  of 
certain  of  the  Heaters  pursuant  to  Sections 
15(c)  and  (d)  of  the  CPSA,  15  U.S.C.  2064(c) 
and  (d).  Tbe  Complaint  alleged  that  certain 
of  the  Heaters  are  defective  and  present  a 
substantial  product  hazard  within  the 
meaning  of  Section  15(a)(2)  of  the  CPSA,  15 
U.S.C.  2064(a)(2).  because  their  design  and/ 
or  manufacture  causes  them  to  overheat,  fail, 
and  catch  fire;  and/or  allows  lint,  dirt,  or 
debris  to  build  up  within  the  heaters  and 
catch  fire.  The  Complaint  also  alleged  that 
the  design  of  certain  of  the  Heaters  can  cause 
the  Heaters  to  spew  flames  and/or  burning  or 
molten  particles,  or  eject  sparks  into  the 
living  space  of  a  home  or  residence,  or 
energize  the  Heaters  creating  a  risk  of  electric 
shodk.  The  staff  has  agreed  with  Cadet  to  the 
terms  of  a  corrective  action  plan  for 
notification  to  consumers  and  for  the 
replacement  of  the  Heaters  ("the  Corrective 
Action  Plan"  or  "the  Plan").  The  Corrective 
Action  Plan  is  incorporated  in  a  Consent 
Agreement  and  Order  between  Cadet  and  the 
staff,  which  was  executed  by  Cadet  on  [une 
17, 1999  and  executed  by  the  staff  on  June 
18. 1999.  and  will  be  submitted  to  the 
Commission  for  final  approval. 

Agreement  of  the  Parties 

5.  It  is  the  express  purpose  of  the  parties 
entering  this  Consent  Agreement  to  protect 
the  public  safety  by  assisting  Cadet's  recall 

•and  replacement  of  the  Heaters. 

6.  Fulfillment  of  the  terms  of  this  Conssnt 
Agreement  and  the  attached  Order  i 
(hereinafter  "Order"  or  "the  Order"),  which 
is  hereby  incorporated  by  reference,  shall 
resolve  all  potential  obligations  of  CED  (and 
each  of  CED's  predecessors,  successors, 
assigns,  parents,  subsidiaries,  affiliated 
entities,  agents,  representatives,  attorneys, 
employees,  officers,  directors,  stockholders, 
and  principals)  (collectively  "the  CED 
Releasees")  under  Section  15(c)  and  (d)  of  the 
CPSA,  15  U.S.C.  2064(c)  and  (d),  to  give 
pubUc  notice  of  the  alleged  hazard  presented 
by  the  Heaters,  and  to  repair,  replace,  or 
refund  the  purchase  price  of  the  Heaters. 
Fulfillment  of  the  terms  of  this  Consent 
Agreement  and  Order  shall  also  resolve  all 
potential  obligations  and  liabilities  of  the 
CED  Releasees  for  all  other  claims  and  causes 
of  action  which  could  have  been  alleged  by 
the  CPSC  against  the  CED  Releasees  relating 
to  the  Heaters,  based  upon  information 
known  to  the  CPSC,  or  otherwise  in  the 
CPSC's  possession,  at  the  time  the  CPSC  staff 
signs  this  Consent  Agreement.  Nothing  in 
this  Paragraph  6  is  intended  to  limit  the 
CPSC's  rights  imder  Paragraph  21  of  this 
Consent  Agreement. 

7.  The  staff  believes  that  this  Consent 
Agreement  and  Order  is  an  equitable 
resolution  of  consumer  claims  against  CED 
for  replacement  heaters,  and  the  staff  has 
concluded  that  the  Corrective  Action  Plan, 
and  CED's  participation  in  that  Plan,  will 
provide  an  effective,  fair,  reasonable  and 
adequate  remedy  for  consumers  throughout 
the  United  States  who  own  or  are  otherwise 
exposed  to  the  heaters  by  notifying 


nsumera  of  the  alleged  hazard  and 
i^viding  replacement  heaters  to  them,  and 
it  this  Agreement  is,  therefore,  in  the  best 
:erests  of  consumers. 

8.  This  Consent  Agreement  and  Order  shall 
t  be  deemed  or  construed  as  an  admission 

CED  or  as  evidence:  (a)  Of  any  violation 
law  or  rsgolation  by  C^;  (b)  of  other 

ingdoing  by  CED;  (c)  that  the  Heaters  are 
ifective,  create  a  substantial  product 

',  or  are  unreasonably  dangerous;  or  (d) 
the  truth  of  any  claims  or  other  matters 
eged  or  otherwise  stated  by  the  CPSC  or 
y  other  person  either  against  CED  or  with 
ipect  to  the  Heaters.  Except  as  specifically 

ftath  in  Paragraphs  9, 10,  and  11,  below, 
(tED  does  not  admit  the  factual  allegations 
d  other  statements,  or  any  conclusions  of 

,  as  alleged  or  otherwise  stated  in  the 
mplaint  or  this  Consent  Agreement  and 

ler  which  relate  to  the  Heaters. 

9.  The  Heaters  are  "consumer  products" 
thin  the  moaning  of  Section  3(a)(1)  of  the 
SA,  15  U.S.C.  2052(a)(1). 

10.  CED  is  a  "distributor"  of  "consumw 
uct[s],"  which  u«  "distributed  in 

immerce,"  as  those  torms  are  defined  in 

ions  3(a)(l],  (5).  and  (11)  of  the  CPSA,  15 
S.C.  2052(aHl).  (5),  and  (11). 

11.  The  CPSC  has  jurisdiction  over  CED 
d  the  Heaters  under  Sections  3(a)(1),  (5), 
d  (11)  and  Section  15  of  the  CPSA,  IS 
S.C.  2052(a)(1),  (5),  and  (11)  and  §  2064. 

12.  For  purposes  of  this  settlement  only, 
agrees  not  to  contest  the  stafPs 

egation,  which  CED  denies,  that  the 
Qtaters  contain  a  "defeat  which  creates  a 
bstantial  product  hazard,"  as  those  terms 
defined  in  Section  15(a)  of  the  CPSA,  15 
S.C.  2064(a). 

Upon  final  acceptance  by  the  CPSC  of 
Consent  Agreement  and  Order,  CED 
iwingly,  volimtarily,  and  completely 
ives  and  relinquishes  any  past,  present, 
I/or  future  right  or  rights  in  this  matter 
tioned  In  the  Matter  of  Consolidated 
cal  Distributors,  Inc.,  CPSC  Dodiiet  No. 
7:  (a)  To  an  administrative  or 
dal  hearing  and  to  aU  further  procediual 
IS — including  findings  of  feet  and 

Snclusions  of  law — to  determine  whetho' 
a  Heaters  contain  a  defect  which  creates  a 
bstantial  product  hazard  within  the 
itteaning  of  Section  15  of  the  CPSA;  (b)  to 
t  ^k  judicial  review  or  otherwise  challenge 

contest  the  validity  of  this  Consent 
J  i  (teement  and  Order  as  issued  and  entraed; 
( :  I  to  seek  judicial  review  of  this  or  any  past 
(flders,  findings,  and/or  determinations  of  the 
( 7SC  in  this  matter,  except  as  set  forth  in 
I  '4ragraphs  22  and  25  of  this  Consent 

ment;  and  (d)  to  file  any  claim  or  to 
my  romedy  under  the  E^ual  Access  to 
ce  Act. 

14.  The  Order  is  issued  under  Sections 
(c)  and  (d)  of  the  CPSA,  15  U.S.C.  2064(c) 
d  (d),  and  a  violation  of  this  Consent 

iment  and  Order  is  a  prohibited  act 

thin  the  meaning  of  Section  19(a)(5)  of  the 

SA,  15  U.S.C.  2068(a)(5),  and  may  subject 

to  civil  and/or  criminal  penalties  under 

ons  20  and  21  of  the  CPSA,  15  U.S.C. 

9  and  2070. 

15.  The  parties  agree  to  fulfill  all 
ments  of  this  Consent  Agreement  and 


13. 


16.  For  all  purposes,  the  Consent 
Agreement  and  Order  shall  constitute  an 
enforceable  judgment  obtained  in  an  action 
or  proceeding  by  a  governmental  unit  to 
enforce  its  police  and  regulatory  power.  CED 
acknowledges  and  agrees  that  this  Consent 
Agreement  and  Order  are  pursuant  to  the 
CPSC's  police  and  regulatory  power  to 
remedy  the  alleged  risk  created  by  the 
Heaters,  and  that,  once  CED  signs  the 
Consent  Agreement  and  Order,  the  Consent 
Agreement  and  Order  will  not  be  subject  to 
an  automatic  stay  in  any  bankruptcy 
proceeding  involving  CED. 

17.  CED  acknowledges  that  any  interested 
person  may  bring  any  action  pursuant  to 
Secticm  24  of  the  CPSA,  15  U.S.C.  2073,  in 
the  United  States  District  Court  in  whidi 
CED  is  found  or  transacts  business,  to  enforce 
the  Order  and  to  obtain  appropriate 
injunctive  relief. 

18.  This  Consent  Agreement  and  Order 
shall  be  binding  upon  and  inure  to  the 
benefit  of  the  parties  hereto  and  their 
successcHv,  assigns,  and  any  (^>erating 
bankruptcy  trustees  or  receivns.  If,  prior  to  . 
the  termination  of  this  Consent  Agrennent 
and  Order,  CED  merges  with  any  other 
business  entity  or  sells,  assigns,  or  otherwise 
transfers  substantially  all  of  its  assets,  CED 
shall  provide  reasonable  prior  notice  to  the 
surviving  corporaticm  at  to  the  purchaser, 
assignee,  or  transfaree  of  substantially  all  of 
CED's  assets,  of  this  Consent  Agreement  and 
Order,  and  of  its  binding  effect  upon  said 
surviving  corporation,  purchaser,  assignee,  or 
transfaree.  The  existence  of  this  Consent 
Agreement  and  Order  and  its  binding  effect 
shall  be  noted  in  any  agreement  between  CED 
and  such  surviving  corporation,  purchaser, 
assignee,  or  transferee.  It  shall  be  a  condition 
of  any  such  merger,  sale,  assignment,  or 
transfer  that  the  surviving  corporation  or  the 
purchaser,  assignee,  or  transfnee  shall 
execute  a  document  agreeing  to  be  bound  by 
the  provisions  of  this  Consent  Agreement  and 
Oder  and  shall  submit  to  the  jurisdiction  of 
the  CPSC  for  purposes  of  enforcement  of  this 
Consent  Agreement  and  Order.  In  the  event 
of  any  merger,  sale,  assignment,  or  transfer  of 
substantially  all  of  CED's  assets,  CED  shall 
provide  written  notice  to  the  staff  at  least 
sixty  (60)  days  prior  to  any  such  merger,  asset 
sale,  assignment,  or  transfer. 

19.  The  CPSC,  the  staff,  and/or  CED  may 
disclose  terms  of  this  Consent  Agreement  and 
Order  to  the  public. 

20.  The  st^  is  entering  into  this  Consent 
Agreement  and  Order  upon  reliance  on  CED's 
representation  that  CED  and  Cadet  have 
executed  a  settlement  agreement  dated  June 
22, 1999  ("the  CED/Cadet  Settlement 
Agremnent")  that  provides,  inter  alia:  (a)  For 
the  payment  by  CED  to  Cadet,  subject  to  the 
terms  of  the  CED/Cadet  Settlement 
Agreement,  of  Six  Hundred  and  Fifty-One 
Thousand  Dollars  ($651,000)  in  satisfaction 
of  CED's  pre-  and  post-bankruptcy  petition 
accounts  receivable  debts  claimed  by  Cadet; 
and  (b)  for  CED  to  purchase  Two  Million 
Dollars  ($2,000,000)  worth  of  products  from 
Cadet,  at  market  prices,  over  the  next  two 
years  following  the  effective  date  of  this 
Consent  Agreement  and  Order,  subject  to  the 
terms  and  conditions  of  the  CED/Cadet 
Settlement  Agreement 


21.  The  CPSC,  at  its  sole  discretion  and 
upon  reasonable  notice  to  the  staff  and  CED. 
may  void,  suspend,  or  rescind  all,  or  any 
part,  of  this  Consent  Agreement  and  Order  if, 
in  CED's  letter  to  the  staff  dated  March  10, 
1999,  CED  materially  and  knowingly 
misrepresented  the  dollar  amount  of  the 
products  it  purchased  from  Cadet  from  1989 
through  1998,  or  if  CED  and  Cadet  have  not 
executed  the  CED/Cadet  Settlement 
Agreement  referred  to  in  Paragraph  20  of  this 
Consent  Agreement.  In  no  event  shall  a 
defeult  by  Cadet  imder  the  CED/Cadet 
Settlement  Agreement  or  any  termination 
resulting  from  a  default  by  Cadet  affect  the 
CPSC's  and  CED's  rights  and  obligations 
under  this  Consent  Agreement  and  Order. 
Notwithstanding  the  provisions  of  Paragraph 
32  of  this  Consent  Ag^ment,  the  CPSC  may 
exercise  its  rights  under  this  Paragraph  21 
within,  and  not  later  than,  three  (3)  years 
after  the  date  on  which  the  CPSC  finally 
accepts  this  Consent  Agreement  and  enima 
the  Order. 

22.  If  any  provision  of  this  consent 
Agreement  and  Order  is  held  to  be  illegal, 
invalid,  or  unenforceable  under  present  or 
future  laws  effective  during  the  term  of  this 
Consent  Agreement  and  Order,  such 
provision  shall  be  fully  severable.  In  such 
event,  thtire  shall  be  added  as  part  of  this 
consent  Agreement  and  Order  a  provision's* 
similar  in  terms  to  such  illegal,  invalid,  at 
unenforceable  provision  as  may  be  possible 
and  be  legal,  valid,  and  enforceable.  The 
efiiective  date  of  the  added  provision  shall  be 
the  date  upon  which  the  prior  provision  was 
held  to  be  invalid,  ill^al,  or  unenforceable, 
the  rest  of  the  Consent  Agreement  and  Order 
shall  remain  &i  hill  efiiect,  imless  the  CPSC 
determines,  after  providing  CED  with  notice 
and  a  reasonable  opportunity  to  comment, 
that  severing  the  provision  materially 
impacts  the  Corrective  Action  Plan  or 
remediation  program  set  forth  in  this  Consent 
Agreement  and  Order.  The  CPSC 
determination  shall  constitute  the  final 
agency  decision  and  shall  be  subject  to 
judicial  review,  such  review  to  be  based 
upon  the  record  of  any  such  CPSC 
proceeding  and  according  to  law. 

23.  This  Consent  Agreement  and  Order 
have  been  negotiated  by  the  parties.  CED  is 
not  relying  on  the  advice  of  the  staff,  nor 
anyone  associated  with  the  staff,  as  to  legal, 
tax,  or  other  consequences  of  any  kind 
arising  out  of  this  Consent  Agreement  and 
Order,  and  CED  specifically  assumes  the  risk 
of  all  legal,  tax,  and  other  consequences. 

24.  CED  acknowledges  that  this  Consent 
Agreement  and  Order  have  been  negotiated 
between  unrelated,  sophisticated,  and 
knowledgeable  parties  acting  in  thefr  own 
self-interest  and  represented  by  counsel,  and 
the  provisions  of  this  Consent  Agreement  and 
Order  shall  not  be  interpreted  or  construed 
against  any  person  or  entity  because  that 
person  or  entity  or  any  of  its  attorneys  or 
representatives  drafted  or  participated  in 
drafting  this  Consent  Agreement  and  Order. 

25.  llie  provisions  of  this  Consent 
Agreement  and  Order  shall  be  interpreted  in 
a  reasonable  manner  to  effect  its  purpose  to 
remedy  the  alleged  hazard  that  the  Heaters 
pose  and  to  resolve  potential  claims  by  the 
CPSC  against  CED  with  respect  to  the 
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Heaters.  In  the  event  of  a  dispute  between  the 
parties  arising  under  this  Consent  Agreement 
and  Order,  the  parties  agree  to  submit  the 
dispute  to  non-binding  arbitration  by  a  panel 
of  three  arbitrators,  according  to  the  rules  of 
the  American  Arbitration  Association  then  in 
effect.  The  CPSC  and  CED  shall  each  have  the 
right  to  select  one  arbitrator,  and  shall  jointly 
select  the  third  arbitrator.  If  the  CPSC  and 
CED  are  unable  to  agree  on  the  selection  of 
the  third  arbitrator,  that  arbitrator  shall  be 
selected  by  the  American  Arbitration 
Association.  Either  party  may  institute  an 
action,  following  the  non-binding  decision 
rendered  by  the  arbitration  panel,  in  the 
United  States  District  Court  for  the  District 
Court  for  the  District  of  Columbia. 
Notwithstanding  the  foregoing,  neither  the 
arbitrators  nor  the  CPSC  shall  have  authority 
to  resolve  dispute  arising  under  the  CED/ 
Cadet  Settlement  Agreement,  including  but 
not  limited  to  those  provisions  referred  to  in 
Paragraph  20,  above,  nor  may  any  rights  or 
obligations  arising  out  of  the  CED/Cadet  - 
Settlement  Agreement  be  enforced  through 
this  Consent  Agreement  and  Order. 

26.  The  existence  of  a  dispute  between  the 
staff  and  CED  over  any  provision  of  this 
Consent  Agreement  and  Order  shall  not 
excuse,  toll,  or  suspend  any  obligation  or 
deadline  imposed  upon  LEU  or  the  staff 
under  this  Consent  Agreement  and  Order, 
other  than  the  specific  provisions  in  dispute. 

27.  This  Consent  Agreement  and  Order 
shall  not  be  waived,  changed,  amended, 
modified,  or  otherwise  altered,  except  in 
writing  executed  by  the  parties  and  approved 
by  the  CPSC. 

28.  This  Consent  Agreement  and  Order 
contain  the  entire  agreement,  understanding, 
representation,  and  interpretation  of  the 
parties  herein,  and  nothing  else  may  be  used 
to  vary  or  contradict  its  terms. 

29.  CED  and  the  staff  consent  to  the  entry 
of  the  Order  attached  hereto. 

30.  Upon  provisional  acceptance  of  this 
Consent  Agrsement  and  Order  by  the  CPSC, 
this  Consent  Agreement  and  Order  shall  be 
placed  on  the  public  record  and  shall  be 
published  in  the  Fedaral  Ragister  in 
accordance  with  the  procedures  set  forth  in 
16  CFR  1115.20(b)(4).  If  the  CPSC  does  not 
receive  any  written  request  not  to  accept  this 
Consent  Agreement  and  Order  within  fifteen 
(15)  calendar  days,  this  Consent  Agreement 
and  Order  shall  be  deemed  finally  accepted 
on  the  twentieth  (20th)  calendar  day  after  the 
date  it  is  published  in  the  Federal  Ragiiter, 
in  accordance  with  16  CFR  1115.20(b)(5). 

31.  Upon  final  acceptance  by  the  CPSC  of 
this  Consent  Agreement  and  Order,  the  CPSC 
shall  issue  the  incorporated  Order.  This 
Consent  agreement  and  Order  shall  become 
effective  upon  service  of  the  signed  Order 
upon  CED. 

32.  CED's  obligations  under  this  Consent 
Agreement  and  Order  shall  terminate  when 
CED  makes  the  final  payment  required  under 
Paragraphs  4  and  5  of  the  Order. 

33.  CED  makes  the  monetary  payments 
described  in  Paragraphs  4  and  5  of  the  Order 
solely  as  restitution  to  fund  the  Corrective 
Action  Plan  and  thereby  to  settle  claims 
arising  out  of  its  alleged  distribution  of  the 
Heaters.  CED  makes  the  monetary  payment 
described  in  paragraph  20  of  this  Consent 


Agreement  solely  to  satisfy  Cadet's  claims 
against  CED  for  pre-  and  post-bankruptcy 
petition  accounts  receivable  debts  claiihed  by 
Cadet.  No  payment  made  pursuant  to  or 
referred  to  in  this  Consent  Agreement  and 
Order  is  a  fine  or  other  penalty  paid  with 
respect  to  any  violation  of  any  law  or 
regulation.  Payment  hereunder  does  not 
constitute,  nor  shall  it  be  construed  or  treated 
as,  payment  in  lieu  of  a  fine  or  other  penalty, 
punitive  recovery,  or  forfeiture. 

34.  Each  party  shall  cooperate  fully  to 
implement  its  obligation  under  the  terms  and 
conditions  of  this  Consent  Agreement  and 
Order. 

35.  The  parties  have  executed  two  (2) 
identical  copies  of  this  Consent  Agreement 
and  the  two  copies  shall  be  treated  as  one 
and  the  same  executed  Consent  Agreement. 

Dated:  July  19, 1999. 
Howard  N.  Tamoff,  Trial  Attorney, 
Magarct  H.  Plank,  Trial  Attorney 
Eric  L.  Stone,  Director,  Legal  Division,  Alan 
H.  Schoem,  Assistant  Executive,  Director, 
Office  of  Compliance,  U.S.  Consumer 
Product  Safety  Commission,  4330  East  West 
Highway.  Bethesda,  MD  20814,  Telephone: 
(301)  504-0626 

Dated  July  19, 1999. 
Blake  A.  Biles,  Esq.,  Jamellah  L.  Braddock. 
Esq.,  Arnold  &  Porter,  555  Twelfth  Street, 
NW.  Washington,  DC  20004-1206, 
Telephone:  (202)  942-5836 
Counsel  for  Respondent,  Consolidated 
Electrical  Distributors,  Inc. 
H.  E)ean  Bursch,  President  &  Chief  Executive 
Officer,  Consolidated  Electrical  Distributors, 
Inc. 

Order 

Upon  Consideration  of  the  Consent 
Agreement  entered  into  between  Respondent 
Consolidated  Electrical  Distributors,  Inc. 
("CED")  and  the  staff  of  the  Consumer 
Product  Safety  Commission  ("the  staff') 
(collectively  "the  parties");  and 

The  Consumer  Product  Safety  Commission 
("CPSC"  or  "the  Commission")  having 
jurisdiction  over  the  subject  matter  and  QED; 

It  is  hereby  ordered  that: 

1.  The  Consent  Agreement  between  CED 
and  the  staff  is  incorporated  herein  by 
reference  and  accepted,  and  CED  shall 
comply  with  all  obligations  of  the  Consent 
Agreement  and  this  Order. 

2.  Based  on  the  Consent  Agreement,  the 
CPSC  finds  that  the  Consent  Agreement  and 
this  Order  are  necessary  to  protect  the  pubHc 
from  the  alleged  hazard  presented  by  Cadet's 
series  FW.  FX.  LX.  TK,  ZA,  and  Z  in-wall 
electric  heaters,  and  the  functionally 
identical  heatere  manufactured  and 
distributed  by  Cadet  under  the  Encore  brand 
name,  including  series  RX,  RLX,  RK,  RA,  and 
ZC.  These  heaters  shall  hereinafter  be 
collectively  referred  to  as  "the  Heaters." 

3.  CED  shall  immediately  cease  and  desist 
offering  for  sale  and/or  distributing  in 
commerce  any  of  the  Heaters,  whether  by 
itself  or  through  its  subsidiaries,  affiliates, 
CED-owned  distribution  centera,  or  any  other 
persons  or  entities  over  whom  CED  has 
control. 

4.  CED  shall  pay  into  a  staff-designated, 
interest-bearing  escrow  account  ("the  escrow 


account"),  the  sum  of  ONE  MILLION  FIVE 
HUNDRED  THOUSAND  DOLLARS 
($1,500,000),  according  to  the  following 
schedule: 

a.  TWO  HUNDRED  AND  HFTY 
THOUSAND  DOLLARS  ($250,000)  upon  the 
CPSC's  final  acceptance  of  this  Order. 

b.  FIVE  HUNDRED  THOUSAND  DOLLARS 
($500,000)  on  or  before  the  later  of  August  1, 
1999,  or  upon  the  CPSC's  final  acceptance  of 
this  Order. 

c.  FIVE  HUNDRED  THOUSAND  DOLLARS 
($500,000)  on  or  before  the  later  of  October 
1, 1999,  or  upon  the  CPSC's  final  acceptance 
of  this  Order. 

d.  TWO  HUNDRED  AND  FIFTY 
THOUSAND  DOLLARS  ($250,000)  on  or 
before  the  later  of  December  1, 1999,  or  upon 
the  CPSC's  final  acceptance  of  this  Order. 

5.  CED  shall  pay  into  the  escrow  accoimt 
a  contingent  contribution  of  an  additional 
FIVE  DOLLARS  ($5.00)  for  every  heater  in 
excess  of  two  hundred  and  fifty  thousand 
(250,000)  heaters  ordered  by  consumers 
under  the  Consent  Agreement  and  Order 
between  Cadet  and  the  staff  executed  by 
Cadet  on  Jime  17,1999  and  by  the  staff  on 
Jime  18, 1999  (the  "Cadet  Consent  Agreement 
and  Order");  provided,  CED's  contingent 
contribution  shall  be  capped  at  FIVE 
HUNDRED  THOUSAND  DOLLARS 
($500,000),  and  in  no  event  shall  CED  be 
required  to  make  more  than  one  contingent 
contribution  payment.  CED  shall  pay  its 
contingent  contribution  within  fifteen  (15) 
days  of  CED's  receipt  of  written  notice  from 
the  staff  either,  (a)  "That  consumers  have 
ordered  at  least  350,000  total  replacement 
heaters  under  the  Cadet  Consent  Agreement 
and  Order;  or  (b)  specifying  the  number  of 
replacement  heaters  in  excess  of  250,000 
ordered  by  consumers  within  twenty-four 
(24)  months  after  the  Effective  Date  of  the 
Cadet  Consent  Agreement  and  Order. 

6.  The  monetary  payments  referred  to  in 
Paragraphs  4  and  5,  above,  may  be 
distributed  by  the  CPSC  to  offset  expenses 
directly  related  to  Cadet's  CPSC-approved 
Corrective  Action  Plan. 

7.  In  addition  to  any  penalty  it  may  incur 
pursuant  to  Paragraph  14  of  the  Qonsent 
Agreement,  if  CED  foils  to  make  timely 
contributions  to  the  escrow  accoimt,  as 
required  by  Paragraphs  4  and  5  of  this  Order, 
C^  shall  be  liable  for  additional 
contributions  to  the  escrow  account.  Such 
additional  contributions  shall  include  the 
following: 

a.  Interest  at  the  percentage  rate  established 
by  the  Department  of  the  Treasury  pursuant 
to  31  U.S.C.  3717,  for  any  period  after  the 
due  date:  and 

b.  A  five  percent  (5%)  per  month  penalty 
charge  if  the  deposit  is  not  made  within 
thirty  (30)  days  after  the  due  date. 
Provisionally  accepted  and  Provisional  Order 
issued  on  the  5th  day  of  August,  1999. 

By  order  of  the  Commission. 
Sadye  E.  Dimn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  99-20803  Filed  8-11-99;  8:45  am] 
BULMO  C006  63S6-01-M 


Dp>ARTMENT  OF  DEFENSE 
Ofice  of  the  Secretary 
[Trinsmittal  No.  9»-30] 
3M)H1)  Arms  Sales  Notification 

A0pNCY:  Defense  Secxmty  Cooperation 
Agfency,  Department  of  Defense. 
A(  r  ton:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  99-30, 
with  attached  transmittal,  policy 
justification,  and  Sensitivity  of 
Technology. 

Dated:  August  6,  1999. 

L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BMJJNG  COOE  S001-10-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  OC  20301-2800 


30  July  1999 


In  rqply  refer  to: 
1-99/009850 


Honorable  J.  Dennis  Hastert 
Speaker  <rf  the  House  of 
Represoitatives 
Washington,  D.C  20515-6501 

Dear  Mr.  Speaker 

Pursuant  to  the  reporting  requirements  of  Section  36(bXl)  <^  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  99-30,  ccmceming  the 

Dqiartment  of  the  Navy's  proposed  Letter(s)  <^  Offer  and  Acceptance  (LOA)  to  the 

Taipei  EcmionHC  and  Cultural  Rq>resentative  Office  in  the  United  States  for  defense 

articles  and  services  estimated  to  cost  $400  million.  Soon  after  this  letter  is  delivered  to 

your  (rfflce,  we  plan  to  notify  the  news  media. 


Attachments 


Sincerely, 

S.DAVISON,  JR. 
UEUTCNANT  GENERAL,  USA 
DIRECTOR 


Same  Itr  to:    House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  99-30 

Notice  of  Proposed  Issuance  oi  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Anns  Export  Control  Act 


0)       Prospective  Purchaser:  Taipei  Economic  and  Cultural  Representative 
Office  (TECRO)  in  the  United  SUtes  pursuant  to  PX.  96-8 

(ii)       Total  Estimated  Value: 

Mi^or  Defense  Equipment*  $222  million 

Other  $178miUion 

TOTAL  $400miUioa 

(ifi)       Description  of  Articles  or  Services  Offered:  Two  E-2T  Hawkeye  2000E 
aircraft,  two  AN/APS-145  radar,  two  T56-A-427  engines,  two  OE-335/A 
antenna  groups,  two  Mission  Computer  Upgrade/Advanced  Control 
Indicator  Set,  two  Passive  Detection  System,  upgrade  of  software  laboratory, 
spare  and  repair  parts,  support  equipment,  supply  support,  publications, 
personnel  training  and  training  equipment,  UJS.  Government  and 
contractor  engineering  and  technical  services,  and  other  related  elements  of 
logistics  support 

(iv)       Military  Department:  Navy  (SDE) 

(v)       Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid:  None 

(vi)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold:  See  Annex  attached 

(vii)       Date  Report  Delivered  to  Congress:  30  July  1999 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTinCATION 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  Stotes  -  E-2T  Hawkeve 
2000E  Aircraft 

The  Taipei  Economic  and  Cultural  Representative  Office  (TECRO)  m  the  United  States 
has  requested  a  possible  sale  of  two  E-2T  Hawkeye  2000E  aircraft,  two  AN/APS-145  radar, 
two  T5^A-427  enghies,  two  OE-33S^A  antenna  groups,  two  Mission  Computer 
Upgrade/Advanced  Control  Indicator  Set,  two  Passive  Detection  System,  upgrade  of 
software  laboratory,  spare  and  repair  parts,  support  equipment,  supply  support, 
publicatHNis,  personnel  training  and  training  equipment,  VS.  Government  and  contractor 
engineering  and  technical  services,  and  other  rdated  elements  of  logistics  support  The 
estimated  cost  is  $400  million. 

This  proposed  sale  is  consistoit  with  United  States  law  and  policy,  as  expressed  in  Public 
Law96^ 

The  recipient  needs  these  aircraft  to  augment  its  present  operational  inventory  and  its  self- 
defense  capability.  The  recipient's  Air  Force  already  has  four  E-2T  aircraft  in  its 
invoitory. 

The  prc^Msed  sale  of  this  equifmient  and  support  will  not  affect  the  basic  military  balance 
in  the  region.  Others  in  the  n^on  have  the  E-2C  in  thdr  inventories. 

The  prime  contractor  will  be  Northrop  Grumman  Corporation,  Bethpage,  New  York. 
There  are  no  offset  agreements  proposed  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  UJS. 
Government  representatives  in  Taiwan.  However;  there  will  be  two  contractor 
representatives  for  two  years  for  technical  support  following  the  delivery  of  the  aircraft. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


Transmittal  No.  99-30 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

1^  the  Arms  Export  Control  Act 

.  Classified  Annex 
Item  No.  vi 


(vi)    Sensitivity  <tf  Technology: 

1.  The  E-2T  aircraft  contains  sensitive  state-of-the-art  technology.  Some  of  the 
hardware  publications,  performance  specifications,  operational  capability,  parameters, 
vulnerabilities  to  countermeasures,  and  software  documentation  an  dass^ed  Secret 
The  classified  infomiati<m  to  be  provided  consists  of  that  which  is  necessary  for  the 
operation,  maintenance,  and  repair  (throu^  depot  level)  of  the  E-2T  aircraft  and  its 
installed  systems  and  related  software. 

2.  If  a  technologiodly  advanced  adversary  were  to  obtain  knowledge  of  the 
specific  hardware  and  software  elements,  the  information  could  be  used  to  develop 
countermeasures  which  might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  the  recipient  can  provide  substantially  the 
same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S. 
Government  lliis  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national 
security  objectives  outlined  in  the  Policy  Justification. 


FR  Doc.  99-20786  Filed  a-11-99;  8:45  am] 
nUMG  CODE  S001-10-C 
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DEPARTMENT  OF  DEFENSE 

Offic*  of  the  Secretary 

[Transmittal  No.  99-31] 

36(bX1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Cooperation 
Agency,  Department  of  Defense. 

ACTION:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSCA/COMPT/RM.  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  99-31, 
with  attached  transmittal,  and  policy 
justification. 

Dated:  August  6, 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BIUJNG  COOE  SM1-10-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


30  July  1999 


Id  rqply  refer  to: 
1.99/909851 


Honwrable  J.  Deuus  Hastert 
Speaker  ef  tiic  House  ef 

WasUngton,  D.C.  20515.«501 

Dear  Mr.  Speaker: 


Piirsuant  to  the  reportii^  rcqiiireiBaits  «f  Sectien  34(bXl)  of  the  Arras  Export 
CoBtrol  Act,  we  are  fonmurdkig  herewith  Tranmiittal  No.  99-31,  coBcerafaig  the 
DepartneHt  of  the  Air  Force's  proposed  Letters)  of  OfTer  mi  AcctpUmct  (LOA)  to 
Taipd  EconoRuc  and  Oriturai  Representatiye  Office  in  the  United  States  for  defense 


articles  and  services  estimated  to  cost  $150  miHioa.  Soon  aiitr  this  letter  is  delivered  to 


your  <^ce,  we  frian  to  notify  the  news  media. 


Sincerely, 

MICHAEL  S.  DAVISON,  JR. 

UEUTCNANT  GENERAL,  USA 

DIRECTOR 


Attachments 


Same  Itr  to:    House  Committee  on  International  Relatimis 
Smate  Committee  on  Appropriations 
Senate  Comnnttee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  99-31 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(0       Prospective  Purchasen  Taipei  Economic  and  Cultural  Representative 
Office  (TECRO)  in  the  United  States  pursuant  to  P.L.  96-8 

(ii)       Total  Estimated  Value: 

Mi^r  Defense  Equipment*  $     0  million 

Other  $150  million 

TOTAL  SlSOmiUion 


(110       Description  of  Articles  or  Services  Offered:  This  sale  will  provide  ftods  for 
the  establishment  of  a  Cooperative  Logistics  Supply  Support  Arrangement 
(CLSSA)  for  spare  parts  in  support  of  F-5E/F,  C-130H,  Indigenous  Defense 
Fighter,  F-16A/B  with  Block  15  Mid-Life  Upgrade  and  for  U.S.  systems  and 
sub-systems  of  the  aircraft 

(hr)       MmtarvDeiMU-tment:  Air  Force  (KDG) 

(▼)       Sales  Commission.  Fee,  etc  Paid.  Offered,  or  Agreed  to  be  Paid:  None 

(vi)       Sensitivitv  of  Technoloev  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  S<rfd:  None 

(vii)       Date  Reoort  Delivered  to  Congress:  30  July  1999 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  -  Cooperative 
Logistics  SuppIv  Support  Arrangement 

The  Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  (TECRO) 
has  requested  the  establishment  of  a  Cooperative  Logistics  Supply  Support  Arrangement 
(CLSSA)  for  spare  parts  in  support  of  F-5E/F,  C-130H,  Indigenous  Defense  Fighter,  F- 
16A/B  with  Block  15  Mid-Life  Upgrade  and  for  U^.  systems  and  sub-systems  of  the 
aircraft  The  esthnated  cost  is  $150  million. 

This  proposed  sale  is  consistent  with  United  States  law  and  policy,  as  expressed  in  Public 
Law  96-8. 

These  spare  parts  are  required  to  assure  that  aircraft  and  aircraft  systems  previously 
'  procured  from  the  United  States  are  maintained  in  a  mission  capable  status.  The 
recipient  will  have  no  difficulty  utUizmg  these  additional  spare  parts. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  • 
balance  in  the  region. 

Procurement  of  these  items  will  be  from  the  many  contractors  providing  similar  items  to 
the  VS.  armed  forces.  There  are  no  offset  agreements  proposed  in  connection  with  this  ^ 
potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional 
U.S.  Government  or  contractor  representatives  to  Taiwan. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed 
sale. 


[F  {  Doc.  9&-20787  Filed  8-11-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

mnce  ot  vie  swciviary 

Meennp  ot  vie  fiwMsnr  s  iiminiMnoit 


DEPARTMENT  OF  HXICATION 
pmics  Of  iTopcMSQ  Niimnunoffi 


ACTION:  Notice  of  meetiBg. 


r:  This  notice  sets  forth  the 
schedule  and  suHimaiy  agenda  for  the 
next  meeting  oi  the  President's 
InfonnaticHi  Technology  Advisory 
Committee.  The  meeting  will  be  open  to 
the  paUic.  Notice  of  tiiis  meeting  is 
required  under  the  Federal  AdviscMy 
Committee  Act  (Pub.  L.  92-463). 

MTES:  September  2, 1999. 


:  NSF  Board  Room  CRoom 
1235),  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Proposed  Schedule  and  Agenda:  The 
PiesideiBt's  Information  Teclmology 
Adviscxy  Committee  (PITAC)  will  meet 
in  open  session  firom  approximately 
8:30  a.m.  to  12:30  p.m.  and  1:30  p.m.  to 
4:30  pjn.  on  Sqitonber  2. 1999.  This 
meeting  wrill  include:  (1)  Discussicms  on 
PTTAC's  review  ot  hifcmnatiai 
Techncdogy  iiar  the  Twenty-First 
Century:  A  Bold  Investment  in 
America's  Futue  (TP),  proposed  in  the 
Preddemt's  FY  2000  budget,  including 
reports  from  HTAC  rP  review  panels 
on:  softvrare  (scrftware  development, 
human  con4>iitBr  intei&ce  uid 
infonnaftiaa  management);  8caM>le 
infinmation  infrasi^ucture;  socio- 
economic issues;  and  high-end 
computing.  (2)  Discussion  of  PTTAC's 
agrauda  in  the  coming  year.  Time  will 
also  be  aUocated  dur^  the  meeting  for 
public  conunents  by  individuals  ai&d 
organizations. 

FOR  FURTiei  MFOmUIICN  CONTACTS  The 

National  Cowdinaticm  CMfice  for 
CcHnputing.  Information,  and 
Communicatiwis  provides  infcxmation 
abovA  this  Ccmunittee  on  its  web  site  at: 
http://wrww.ccic.gov:  it  can  also  be 
reached  at  (703)  306-4722.  Public 
seating  bx  this  meeting  is  limited,  and 
is  available  on  a  first-come,  first-served 
basis. 

Dated:  August  6, 1999. 

L.M.  Byniui, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[PR  Doc  99-20788  Filed  8-11-99;  8:45  am] 


AOBCY:  Department  of  Education. 

SUMMMIV:  The  Leader,  Information 
Management  (koup.  Office  of  the  Chief 
Infixmaticm  Office,  invites  commmits 
on  the  proposed  information  cc^ection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  perscms  are  invited  to 
sulHBit  comments  <m  or  befine  October 
12. 1999. 

SUPKEMBfr/WV  llonMftTWW:  Section 
3506  of  the  Paperwwk  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  rnquirax 
that  &e  Office  of  Management  and 
Budget  (CAIB)  provide  interested 
Federal  agencies  ud  the  puUic  ui  eerly 
oppmtunity  to  comment  on  informaticm 
coUection  requests.  C^CB  may  amend  or 
waive  the  requirement  fat  pi^ic    - 
consultation  to  the  extent  that  public 
participation  in  the  ^>proval  process 
would  defeat  the  purpose  of  the 
infnmation  ct^ection.  violate  State  cw 
Federal  law.  or  svdwtantially  interfwe 
with  any  agency's  ability  to  perform  its 
statutoy  oUigaticms.  The  LoadOT. 
Infcwmation  Maaagoment  (koup.  Office 
of  the  Chief  Infiwmation  Officer,    ■ 
publishes  that  notice  containing 
pn^xMed  infinmation  collection 
requests  prior  to  sulmiission  of  these 
requests  to  OMB.  Each  pn^K>sed 
information  abaction,  groiqied  by 
office,  contains  the  fbUo%nng:  (1)  T)rp>e 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  tA  Ae  cc^ecticm;  (4) 
Descripticm  of  the  need  iw,  and 
proposed  use  of.  the  infonnaticm;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Reoxdkeeping  burdoi.  OMB  invites 
public  ctMUBsent. 

The  Deputment  of  Education  is 
eq>ecially  interested  in  public  ccmunent 
addressing  the  following  issues:  (1)  Is 
iiais  cc^ection  necessary  to  the  proper 
functicms  of  the  Department;  (2)  will 
this  informatiim  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
coUection  on  the  respcmdents,  including 
through  the  use  of  information 
technology. 


.    Dated:  August  6, 1999. 

Mniliam  E.  Bnmrw. 

Leader,  Information  Management  Group, 

Office  of  the  Chief  Inf6rmati<m  Officer. 

CNBce  rfHainentery  and  Secondary 


Title:  Applications  for  Assistance 
(Sections  8002  and  8003)  Impact  Aid 
Prraram. 

rrequency:  Annually. 

Affected  Public:  Individuals  at 
households;  Federal  Govonment;  State, 
load  ot  Tribal  Gov't.  ^As  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  602,237. 
Burden  Hours:  631.534. 

Abstract:  A  local  educational  agency 
must  submit  an  ^plication  to  the 
Department  to  receive  Impact  Aid 
payments  under  Sections  8002  or  8003 
(^the  Elementary  and  Secondary  . 
Education  Act  (EiSEA).  and  a  State 
requesting  cortification  under  Secticm 
8009  of  the  ESEA  must  submit  data  fix 
the  Secretary  to  determine  whether  the 
State  has  a  qualified  equalization  plan 
md  may  takia  Impact  Aid  payments  into 
consideration  in  aUocating  State  aid. 

Written  commmts  and  requests  for 
copies  of  this  infixmation  coUectira 
request  should  be  addressed  to  Vivian 
Reese.  Department  of  Education.  400 
Maryland  Avenue.  SW.  Rocmu  5624, 
Regional  Office  Building  3.  Washington. 
DC  20202-4651 .  or  should  be 
electronically  mailed  to  the  internet 
address  V]fvian_/?eese®ed.gov,  or 
should  be  foxed  to  202-706-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Kathy  Axt  at  703-426-9692. 
Individuab  who  use  a 
telecommunicati(ms  device  for  the  deaf 
(TDD)  may  call  the  Federal  Informatirai  , 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

pni  Doc.  99-29814  Filed  8-11-99;  8:45  am] 
aajjMQ  COD6  im  ii-» 


DEPARfTMENT  OF  EDUCATION 

^--M 1 ■ «--  MUM  B^,^|^^_ 


AQ0tCY:  Department  of  Education. 
SUMMARY:  The  Leadm.  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  commraits  on  or  before 
September  13. 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
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In  <  trmation  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235.  New 
E^^^cutive  Office  Building,  Washington, 
D(i;  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 
SUnPLEyENTARY  INFORMATION:  Section 
3s|b6  of  the  Paperwork  Reduction  Act  of 
1SH5  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conunent  on  information 
cojUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
cosisultation  to  the  extent  that  public 
paijticipation  in  the  approval  process 
w6Uld  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
wi^  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Iniformation  Management  Group,  Office 
of  the  Chief  Information  Officer, 
pt^tilishes  that  notice  containing 
pijtiposed  information  collection 
retiuests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
injninnation  collection,  grouped  by 
office,  contains  the  following:  (l)  Tj^e 
off  Wiew  requested,  e.g.  new,  revision, 
esdension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Simunary  of  the  collection;  (4) 
Df  icription  of  the  need  for,  and 
pikiposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
ccjuection;  and  (6)  Reporting  and/or 

ordkeeping  burden.  OMB  invites 

lie  comment. 

lated:  August  6, 1999. 

am  E.  Burrow, 

er.  Information  Management  Group, 
ce  of  the  Chief  Information  Officer. 

loe  of  the  Under  Secretary 

of  Review:  New. 
Htie:  Local  Education  Agency 
Cb  nponent  of  Study  of  School  Violence 
adi  1  Prevention. 
Frequency:  Two  one  time  reportings. 
i  \ffected  Public:  Not-for-profit 
in  t  titutions;  State,  local  or  Tribal  Gov't, 
S^^s  or  LEAs. 

J  ieporting  and  Recordkeeping  Hour 
Bwden: 

Responses:  204. 
Burden  Hours:  250. 
i  \bstract:  The  purpose  of  this  study  is 
td  ncrease  understanding  of  how  local 
eq  ication  agencies  plan,  implement, 
anti  evaluate  their  alcohol,  tobacco,  and 
,er  drug  (ATOD)  and  violence 
ivention  efforts,  especially  efforts 
ded  imder  the  Safe  and  Drug-Free 
Sliiools  and  Communities  Act.  This 


study  also  will  assess  the 
implementation  of  the  Principles  of 
Effectiveness,  and  dociunent  obstacles 
or  barriers  to  implementation  of  the 
principles. 

Requests  for  copies  of  this 
information  collection  should  be 
addressed  to  Vivian  Reese,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651,  or  should  be  electronically 
mailed  to  the  Internet  address 

Vivian Reese@ed.gov,  or  should  be 

faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements,  - 
contact  Jacqueline  Montague  at  202- 
708-5359  or  electronically  at  her 
internet  address  Jackie 
Montague@ed.gov.  hidividuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  99-20815  Filed  8-11-99;  8:45  am) 

BMXMG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commission 

[Dociwt  No.  ERM-^15-000,  et  al.] 

Northern  States  Power  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rllnge 

August  5, 1999. 

Take  notice  that  the  following  filings 
have  been  made  vrith  the  Commission: 

1.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin),  Public  Service 
Company  of  Colorado  and  Cheyenne 
Li^t,  Fuel  and  Power  Company  and 
Southwestern  Public  Service  Company 

[Docket  No.  ER99-39 15-000) 

Take  notice  that  on  July  30, 1999, 
Northern  States  Power  Company 
(Minnesota)  (NSP-M)  on  behalf  of  the 
intended  successor-in-interest  to  its 
utility  business,  provisionally  referred 
to  as  New  NSP  Utility.  Northern  States 
Power  Company  (Wisconsin),  Cheyenne 
Light,  Fuel  and  Power  Company,  Public 
Service  Company  of  Colowdo.  and 
Southwestern  Public  Service  Company 
(joindy,  the  Applicants)  tendered  for 
filing  revised  Standards  of  Conduct 
pursuant  to  18  CFR  Part  37. 

Applicants  state  that  the  filing  is 
made  in  conjimction  with  three  related 
filings  consisting  of  (1)  a  merger 
application  under  Section  203  of  the 
Federal  Power  Act,  (2)  a  Joint  Operating 


Agreement  and  a  Statement  of  Policy 
and  Code  of  Conduct  under  Section  205 
of  the  Federal  Power  Act,  and  (3)  joint 
Open  Access  Transmission  Tariff  under 
Section  205  of  the  Federal  Power  Act. 

The  Applicants  request  that  the 
revised  Standards  of  Conduct  become 
effective  immediately. 

Copies  of  the  filing  have  been  served 
on  the  affected  state  regulatory 
commissions  and  on  each  entity  that  is 
a  party  to  the  above-captioned  dockets. 

Comment  date:  August  19, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Cheyenne  Light,  Fuel  and  Powrer 
Company,  Northern  States  Power 
Company  (Minnesota),  Northern  States 
Power  Company  (Wisconsin),  Public 
Service  Company  of  Colorado  and 
Southwestern  Public  Service  Company 

[Docket  No.  ER99-391&-000] 

Take  notice  that  on  July  30, 1999, 
Cheyenne  Light,  Fuel  and  Power 
Company,  Northern  States  Power 
Company  (Minnesota)  (NSP-M)  on 
behalf  of  the  intended  successor-in- 
interest  to  its  utility  business, 
provisionally  referred  to  as  New  NSP 
Utihty,  Northern  States  Power  Company 
(Wiscppsin),  PubUc  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (jointly,  the 
AppUcants),  tendered  for  filing  a  Joint 
Open  Access  Transmission  Tariff  which 
is  to  take  effect  upon  consummation  of 
the  proposed  merger  of  NSP-M  and 
New  Century  Energies,  Inc. 

Applicants  state  that  the  fihng  is 
made  in  conjunction  with  three  related 
filings  consisting  of  (1)  a  merger 
application  under  Section  203  of  the 
Federal  Power  Act,  (2)  a  Joint  Operating 
Agreement  and  a  Statement  of  Policy 
and  Code  of  Conduct  imder  Section  205 
of  the  Federal  Power  Act.  and  (3) 
revised  Standards  of  Conduct  tuider  18 
CFR  Part  37. 

Copies  of  the  filing  have  been  served 
on  the  affected  state  regulatory 
commissions  and  on  the  Applicants' 
existing  open  access  transmission  tariff 
customers. 

Comment  date;  August  19. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southern  Energy  New  England, 
L.L.C.,  Southern  Energy  Canal,  L.L.C. 
and  Southern  Energy  Kendall,  L.L.C. 

[Docket  No.  ER99-391 7-0(^1 

Take  notice  that  on  July  30, 1999. 
Southern  Energy  New  England,  L.L.C., 
Southern  Energy  Canal,  L.L.C..  and 
Southern  Energy  Kendall,  L.L.C.  (the 
Southern  Parties),  tendered  for  filing  an 
application  requesting  approval  of 
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certain  proposed  amendments  to  their 
Market  Rate  Tari£Es.  The  proposed 
amendments  would  authorize  the 
Southern  Parties  to  engage  in  wholesale 
sales  of  ancillary  services  to  eli^ble 
customers  at  market  rates. 

Cojiunent  date:  August  19, 1999,  in 
aQcordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Claoo  Energy  LLC 

[Docket  No.  ER99-3918-000] 

Take  notice  that  on  July  29, 1999, 
Cleco  Energy  LLC,  (formerly  named 
CLECO  ENERGY,  L.L.C.),  tendered  for 
filing  its  Notice  of  Succession  in  which 
it  adopted,  ratified,  and  made  its  own  in 
every  respect  all  appUcable  rate 
schediiles,  and  supplements  thereto, 
heretofore  filed  with  the  Commission  by 
CLECO  ENERGY,  L.L.C. 

Effective  November  20, 1998,  CLECO 
ENERGY,  L.L.C.,  changed  its  name  to 
Cleco  Energy  LLC. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Nevada  Power  Coeapaiiy 

(Docket  No.  ER99-3919-000] 

Take  notice  that  on  July  29. 1999, 
Nevada  Power  Company  (NPC), 
tendered  for  filing  a  Service  Agreement 
to  provide  Non-Firm  Point-to-Point 
Transmission  Service  under  NPC's 
(Tcansmission  Provider)  Open  Access 
Transmission  Tariff  with  Aquila  Energy 
Marketing  Corporation  (Aquila). 

A  copy  of  this  filing  has  been  served 
on  Aquila  and  the  Nevada  Public 
Service  Commission. 

(2onunent  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Nevada  Power  Coaipany 

[Docket  No.  ER99-3920-000] 

Take  notice  that  on  July  29, 1999, 
Nevada  Power  Company  (NPC), 
tendered  for  filing  a  Service  Agreement 
to  provide  Non-Firm  Point-to-Point 
Transmission  Service  under  NPC's 
Open  Access  Transmission  Tariff  with 
British  Columbia  Power  Exchange 
Corporation  (Powerex). 

A  copy  of  this  filing  has  been  served 
on  Powerex  and  the  Nevada  Public 
Service  Commission. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consamers  Energy  Company 

(Docket  No.  ER99-3922-000) 

Take  notice  that  on  July  30, 1999, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  revised 
standards  of  conduct  procedures  in 


otdm  to  reflect:  (1)  A  recent  change  in 
organizational  structure  and  (2)  the  re- 
configuration of  certain  transmission 
system  operations  facilities. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Po<rf 

(Docket  No.  ER99-3832-000] 

Take  notice  that  on  July  30, 1999,  the 
New  England  Power  Pool  Participants 
Committee  filed  for  acceptance  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL)  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  Merchant  Energy  Group  of  the 
Americas,  Inc.,  (Merchant  Energy 
Group).  The  NEPOOL  Agreement  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 
Merchant  Energy  Group's  signature  page 
would  permit  NEPOOL  to  expand  its 
membership  to  include  Merchant 
Energy  Group.  The  Participants 
Committee  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Merchant  Energy 
Ooup  a  member  in  NEPOOL. 

The  Participants  Committee  requests 
an  effective  date  of  August  1, 1999,  for 
conunencement  of  participation  in 
NEPOOL  by  Merchant  Energy  Group. 

Comment  date:  August  19, 1999,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Pool 

[Docket  No.  ER99-3833-0001 

Take  notice  that  on  July  30, 1999,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  a  Service  Agreement  for  Through 
or  Out  Service  or  In  Service  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  18  CFR  35.12  of  the  Commission's 
Regulations. 

Acceptance  of  this  Service  Agreement 
will  recognize  the  provision  of  Firm  In 
Service  transmission  to  TransCanada 
Power  Marketing  Ltd.,  in  conjunction 
with  Regional  Network  Service,  in 
accordance  with  the  provisions  of  the 
NEPOOL  Open  Access  Transmission 
Tariff  filed  widi  the  Commission  on 
December  31, 1996,  as  amended  and 
supplemented. 

A  retroactive  effective  date  of  July  1, 
1999  for  commencement  of  transmission 
service  has  been  requested. 

Copies  of  this  filing  were  sent  to  aU 
NEPOOL  members,  the  New  England 
public  utiUty  commissioners  and  all 
parties  to  the  transaction. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  New  England  Power  Pool 

(Docket  No.  ER99-3834-000) 

Take  notice  that  on  July  30, 1999,  the 
New  England  Power  Pool  Participants 
Committee  filed  for  acceptance  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL)  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  Richard  Silkman  (Mr.  Silkman).  The 
NEPOOL  Agreement  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of  Mr. 
Silkman's  signattue  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  Mr.  Silkman.  The  Participants 
Committee  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  maimer, 
other  than  to  make  Mr.  Silkman  a 
member  in  NEPOOL. 

The  Participants  Committee  requests 
an  effective  date  of  August  1, 1999,  for 
commencement  of  participation  in 
NEPOOL  by  Mr.  Silkman. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisomsin  Electric  Power  Company 

(Docket  No.  ER99-3835-O00) 

Take  notice  that  on  July  30, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  long  term  firm  transmission  service 
agreement  between  itself  and  Madison 
Gas  &  Electric  Company  (MG&E).  The 
Transmission  Service  Agreement  allows 
MGftE  to  receive  firm  transmission 
service  for  11  MW  of  wind  power,  tmder 
Wisconsin  Energy  Corporation 
Operating  Companies  FERC  Electric 
Tariff,  Volume  No.  1. 

Also  submi|ted  were  lunbrella  firm 
and  non-firm  transmission  service 
agreements  establishing  Consumers 
Eaergy  Company  (Consumers)  as  a 
customer  under  the  Tariff. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  FirstEnergy  System 

(Docket  No.  ER99-3836-O00] 

Take  notice  that  on  July  30, 1999, 
FirstEnergy  System  filed  a  Service 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  for 
FirstEnergy  Wholesale  Energy 
Transactions,  the  Transmission 
Customor.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-412-000. 

The  proposed  effective  date  imder 
this  S«vice  Agreement  is  July  22, 1999 


f(  n  the  above  mentioned  Service 
Ai  reement  in  this  filing. 

Comment  date:  August  19, 1999,  in 
a^ordance  with  Standard  Paragraph  E 
ai  the  end  of  this  notice. 


,  The  Montana  Power  Company 


ket  No.  ER99-3837-0001 

ake  notice  that  on  July  30, 1999.  The 
Ntbntana  Power  Company  (Montana) 
t(  i^dered  for  filing  with  the  Federal 
ergy  Regulatory  Commission 
uant  to  18  CFR  35.13  an  executed 
Point-To-Point  Transmission 
ce  Agreement  with  Arizona  Public 
ice  imder  Montana's  FERC  Electric 
Ttiriff,  Fourth  Revised  Volume  No.  5 
(( Jpen  Access  Transmission  Tariff), 
n  iplacing  a  previously  filed  imexecuted 
S(  jfvice  agreement. 

copy  of  the  filing  was  served  upon 
zona  Public  Service. 
'omment  date:  August  19, 1999,  in 
ordance  with  Standard  Paragraph  E 
e  end  of  this  notice. 

FirstEnergy  System 

ket  No.  ER99-3845-O001 
ake  notice  that  on  July  30, 1999, 
stEnergy  System  filed  a  Service 
eement  to  provide  Non-Firm  Point- 
tii>^Point  Transmission  Service  for 

tEnergy  Wholesale  Energy 
Tijansactions,  the  Transmission 
Ci^stomer.  Services  are  being  provided 
uti^der  the  FirstEnergy  System  Open 
Recess  Transmission  Tariff  submitted 
ft^  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
97-412-000. 

he  proposed  effective  date  under 
Service  Agreement  is  July  22, 1999. 
omment  date:  August  19, 1999,  in 
lordance  with  Standard  Paragraph  E 
e  end  of  this  notice. 

Mountain  West  Independent  System 
rator 

[W)cket  No.  ER99-3719-000] 

Take  notice  that  on  July  23, 1999, 
S  i  arra  Power  Company  (Sierra),  and 
( ivada  Power  Company  (Nevada 
wer)  tendered  for  filing  pursuant  to 
ion  205  of  the  Federal  Power  Act,  a 
iber  of  filings  intended  to  put  into 
Feet  the  Moimtain  West  Independent 

S"^  stem  Administrator  (Mountain  West), 
lese  filings  include  the  Moimtain 
ist  Tariff,  the  Transmission  Owner's 
iff,  and  pro  forma  versions  of  several 
ated  agreements.  Sierra  and  Nevada 
wer  are  making  the  filing  on  behalf  of 
iimtain  West,  which  only  recently  has 
n  formed  and  has  no  employees, 
luded  with  the  filing  is  a  letter  from 
Mjountain  West's  Board  of  Directors  and 
Ai  Ivisory  conmiittee  indicating  their 
s\:  pport  of  the  filing  and  their  intent  to 
ale  opt  the  filing  in  the  future. 


The  Applicants  request  that  the 
commission  make  the  filing  effective  as 
of  March  1, 1999,  the  date  of  retail 
access  in  the  State  of  Nevada. 

Comment  date:  August  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southwestern  Electric  Power 
Company 

[Docket  No.  ER99-3784-0001 

Take  notice  that  on  July  28. 1999, 
Southwestern  Electric  Power  Company 
(SWEPCO)  filed  an  Interconnection 
Agreement  between  SWEPCO  and  Lone 
Star  Steel  Sales  Company  (Lone  Star). 

SWEPCO  requests  an  effective  date  for 
the  Intercoimection  Agreement  of  July 
29, 1999.  Accordingly,  SWEPCO 
requests  waiver  of  the  Commission's 
notice  requirements. 

SWEPCO  states  that  a  copy  of  the 
filing  was  served  on  Lone  Star  and  the 
PUCT. 

Conmient  date:  August  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  Energy  Canal,  L.L.C 

[Docket  No.  ER99-3838-0001 

Take  notice  that  on  July  30, 1999, 
Southern  Energy  Canal,  L.L.C.  (Southern 
Canal),  tendered  for  filing  the  following 
agreements  as  long-term  service 
agreements  imder  its  Market  Rate  Tariff 
accepted  by  the  Commission  in  the 
Docket  No.  ER98^  11 5-000: 

1.  Amended  and  Restated  Power  Sales 
Contract  by  and  between  Southern 
Energy  Canal,  L.L.C.  and  Cambridge 
Electric  Light  Company  and 
Commonwealth  Electric  Company, 
dated  December  18, 1998,  as  reinstated 
by  Reinstatement  Agreement  dated  July 
6, 1999; 

2.  Amended  and  Restated  Power  Sales 
Contract  by  and  between  Southern 
Energy  Canal,  L.L.C.  and  Montaup 
Electric  Company,  dated  December  18, 
1998,  as  reinstated  by  Reinstatement 
Agreement  dated  July  6, 1999; 

3.  Amended  and  Restated  Power  Sales 
Contract  by  and  between  Southern 
Energy  Canal,  L.L.C.  and  Boston  £dison 
Company,  dated  December  18, 1998,  as 
reinstated  by  Reinstatement  Agreement 
dated  July  6, 1999;  and    . 

4.  Amended  and  Restated  Power  Sales 
Contract  by  and  between  Southern 
Energy  Canal,  L.L.C.  and  New  England 
Power  Company,  dated  June  30,  1999. 

Comment  date:  August  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  Mrishing  to  become  a  party 
mtist  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-20813  Filed  8-11-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-641fr-6] 

Agency  Information  Collection 
Activities:  Submissiofrfor  0MB 
Review;  Comment  Request;  Standards 
of  Performance  for  Primary  and 
Secondary  Emissions  From  Basic 
Oxygen  Process  Furnace  at  Steel 
Plants 

agency:  Environmental  Protection   • 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annotmces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  NSPS,  Subparts  N  and  Na — 
Primary  and  Secondary  Emissions  from 
Basic  Oxygen  Process  Furnaces  at 
Steelmaking  Facilities;  0MB  Control 
No.  2060-0029;  expiration  date  is 
September  30,  1999.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost. 
DATES:  Comments  must  be  submitted  on 
or  before  September  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  call  Sandy  Farmer  at 
EPA,  (202)  260-2740,  or  download  off 
the  Internet  at  http://www.epa.gov/icr/ 
icr.htm  and  refer  to  EPA  ICR 
No.1069.06. 
SUPPLEMENTARY  INFORMATION: 

Title:  (OMB  Control  No.  2060-0029; 
EPA  ICR  No.1069.06)  expiring 
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September  30, 1999.  This  is  an 
extension  of  a  currently  approved 
collection. 

Abstract:  Sources  are  required  to  meet 
monitoring,  recordkeeping  and 
reporting  requirements  under  NSPS, 
Subparts  N  and  Na.  Specifically,  the 
standards  require  that  a  soiuce  conduct 
the  following  activities: 

•  Keep  records  of:  startups, 
shutdowns,  malfunctions,  periods 
where  the  continuous  monitoring 
system  is  inoperative  (60.7(b));  time  and 
duration  of  each  steel  production  cycle 
(60.143(a));  time  and  duration  of  the 
rates  or  levels  of  any  diversion  of 
exhaust  gases  from  the  main  stack 
servicing  the  BOPF  (60.143(a));  the 
various  rates  or  levels  of  exhaust 
ventilation  at  each  phase  of  the  cycle 
through  each  duct  of  the  secondary 
emission  capture  system  (60.143a(a)); 
time  and  duration  of  the  visible 
emission  data  sets  (60.145a(d)); 
particulate  matter  concentration  (i.e., 
opacity  levels)  exiting  the  control  device 
and  discharged  into  the  atmosphere 
(60.142(a-b));  pressure  loss  through  the 
venturi  constriction  of  the  scrubber 
continuously  (60.143(a)(1));  and  water 
supply  pressiire  to  the  venturi  scrubber 
control  equipment  continuously 
(60.143(a)(2)).  hidttetry  is  required  to 
maintain  records  at  the  facility  for  a 
Tninimitin  of  two  years. 

•  Provide  notification  of: 
construction/reconstruction  (60.7(a)(1)); 
anticipated  startup  (60.7(a)(2));  actual 
startup  (60.7(a)(3));  initial  and  any  other 
pCTfbrmance  tests  (60.8(d)); 
demonstration  of  continuous  monitoring 
system  (60.7(a)(5));  and  physical  or 
operational  change  (60.7(a)(4)  and 
60.145(a)). 

•  Report  on:  initial  performance  test 
results  (60.8  (a));  and  monitoring  results 
(e.g.,  opacity)  that  average  more  than  10 
%  below  the  average  level  maintained 
during  the  most  recent  performance  test 
on  a  semiannuaf  basis  (60.7(c),  60.143(c) 
and  60.143a(d)). 

An  owner  or  operator  could  elect  to 
reduce  operating  expenses  by  not 
installing,  maintaining,  or  otherwise 
operating  the  control  technology 
required  by  the  standards.  In  the 
absence  of  the  information  collection 
requirements,  compliance  with  the 
standards  could  be  ensiu«d  only 
through  continuous  on-site  inspections 
by  regulatory  agency  personnel. 
Consequently,  not  collecting  the 
information  would  result  in  either 
greatly  increased  expenditiires  of 
resources,  or  the  inability  to  ensiue 
compliance  with  the  standards. 

The  information  collected  from 
recordkeeping  and  reporting 
requirements  is  also  used  for  targeting 


inspections,  and  is  (rf  sufficient  quality 
to  be  used  as  evidence  in  coiul.  The 
enforcement  personnel  may  elect  to 
conduct  an  inspection  to  ensure  that  the 
equipment  is  properly  installed  and 
operated,  as  was  indicated  in  the 
performance  test  report.  They  may  also 
conduct  periodic  inspections  to  obtain 
additional  data  on  source  operation  and 
maintenance  and  to  make  compliance 
determinations. 

All  reports  are  sent  to  the  delegated 
State  or  Local  Agency.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office. 

An  agency  may  not  conduct  or 
sponsor,'  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
lumbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  in  the 
Federal  Register  (63  PR  47280)  on 
September  4, 1998;  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  18.0  hoius  per 
response.  Burden  means  the  tot^  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review -instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  ^e  purposes 
of  collecting,  validating,  and  verifying 
information,  prtx»ssing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  and  Operators  of  Iron  and  Steel 
Plants. 

Estimated  Number  of  Respondents: 
11.33. 

Frequency  of  Response:  Initial  and 
semiannual. 

Estimated  Total  Annual  Hour  Burden: 
1,795  hours. 

Estimated  Total  Armualized  Cost 
Burden:  S34A00. 

Send  conunents  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 

suggested  methods  for  minimiring 


respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No  1069.06  and 
OMB  Control  No.  2060-0029  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460  (or 
E-MaU 

Farmer.Sandydepamail.epa.gov); 
and 
Office  of  Information  and  Regulatory 
Afiiairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  6, 1999. 
Richard  T.  Westlimd, 
Acting  Director,  Regulatory  Information 
Division. 

(PR  Doc.  99-20863  Filed  8-11-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6418-S] 

Agancy  Information  Collaction 
Activltlea:  Submission  for  OMB 
Ravimir;  Comment  Requoat, 
Rogialrirtion  of  Fuela  and  Fuel 
AddltivM— Hoalth-Eftactt  Reaearch 
Requiramanta 

agency:  Environmental  Protection 
Agency  flEPA). 
ACnON:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  aimoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Registration  of  Fuels  and  Fuel 
Additives:  Health-effects  Research 
Requirements  for  Manufacturers  (40 
CFR  part  79— subpart  F)  (OMB  Control 
Number  2060-0297,  expiration  date: 
October  31, 1999).  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  September  13, 1999. 
FOR  niRTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  E-Mail  at 
Fariner.Sandy^pamail.epa.gov  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1696.03. 
SUPPLEMENTARY  MFOmHATION: 
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Title:  Registration  of  Fuels  and  Fuel 
i  ^ditives:  Health-effects  Research 
I  ^uirements  for  Manufacturers  (40 
"    part  79— subpart  F),  (OMB  Control 

iber  2060-0297,  EPA  ICR  Number 
96.03)  expiring  October  31, 1999. 
is  is  a  request  for  an  extension  of  a 

mtly  approved  collection. 
Abstract:  In  accordance  with  the 
ean  Air  Act  regulations  at  40  CFR  part 
,  manufactuirers  (including  importers) 
gasoline,  diesel  fuel,  and  additives  for 
oline  or  diesel  fuel,  are  required  to 
ve  their  products  registered  by  the 
A  prior  to  their  introduction  into 
mmerce.  Registration  involves 
ividing  a  chemical  description  of  the 
el  or  additive,  and  certain  technical, 
larketing,  and  health-effects 
dformation.  The  health-effects  research 
the  subject  of  this  ICR.  The  other 
.  'ormation  collection  requirements  at 
tb  CFR  part  79  are  covered  by  a  separate 
(EPA  ICR  Niunber  309.09,  OMB 
ntrol  Number  2060-1050).  The 
th-effects  research  is  divided  into 
1  i^ree  tiers  of  requirements  for  specific 
categories  of  fuels  and  additives.  Tier  1 
1  Quires  an  emissions  characterization 
d  a  health-effects  literature  search  for 
lOse  emissions.  Tier  1  data  were 
j  tibmitted  in  1997  and  1998  and  will  be 
I  ipplicable  for  most  new  products 
)  Aeking  registration.  Tier  2  requires 
j  hort-term  inhalation  exposures  of 
1  aboratory  animals  to  emissions  to 
i^reen  for  adverse  health  effects,  unless 
mparable  data  are  already  available, 
temative  Tier  2  testing  can  be 
uired  in  lieu  of  the  standard  Tier  2 
EPA  concludes  that  such  testing 
oidd  be  more  appropriate.  EPA 
ched  that  conclusion  with  respect  to 
line  gasoline,  oxygenated  gasoline 
ditives,  and  Ethyl  Corporation's 
langanese  gasoline  additive  MMT. 
ain  small  businesses  are  exempt 
m  some  or  all  of  the  Tier  1  and  Tier 
requirements.  Tier  3  provides  for 
llow-up  research,  if  necessary, 
iwever,  no  Tier  3  requirements  have 
n  established.  Thus,  it  is  not  covered 
this  document.  This  information  will 
used  to  determine  if  there  are  any 
)^ducts  whose  evaporative  or  . 
:bmbustion  emissions  may  pose  an 
unreasonable  risk  to  public  health,  thus 
ineriting  further  investigation  and 
)ptential  regulation.  In  accordance  with 
1  le  Clean  Air  Act,  the  results  of  this 
]  1  tsearch  shall  not  be  considered 
( ;  >nfidential.  An  agency  may  not 
( :  mduct  or  sponsor,  and  a  person  is  not 
]  1  iquired  to  respond  to,  a  collection  of 
:  ]  tformation  luiless  it  displays  a  valid 
I '.  MB  control  number.  The  OMB  control 
]  1  umbers  for  EPA's  regulations  are  listed 
n  40  CFR  part  9  and  48  CFR  Chapter 


15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information,  was  published  on  April 
7, 1999  (64  Fk  16960);  one  comment 
was  received.  It  was  a  brief  statement 
from  the  Ethyl  Corporation  referencing 
the  continuing  dialogue  over  the 
appropriate  testing  for  MMT. 

Bumen  Statement:  It  is  likely  that 
only  limited  additional  Tier  1  research 
will  be  done.  New  fuels  and  additives 
subject  to  Tier  1  will  almost  exclusively 
be  those  that  can  group  with  existing 
Tier  1  data,  and  come  from 
manufacturers  that  have  already  paid  for 
the  Tier  1  data.  Thus,  over  the  next 
three  years  only  one  Tier  1  submission 
is  anticipated.  Standard  Tier  2  activity 
will  also  be  very  limited.  The  EPA  has 
concluded  that  existing  data  cover  Tier 
2  for  baseline  diesel.  Alternative  Tier  2 
testing  will  be  conducted  over  the  next 
five  years  and  covers  baseline  gasoline, 
the  six  major  nonbaseline  gasoline 
oxygenates,  and  the  atypic^  gasoline 
additive  MMT.  Thus,  only  up  to  four 
standard  Tier  2  submissions  are 
anticipated  over  the  next  three  years. 
The  anniial  public  reporting  and 
recordkeeping  btutlen  for  this  collection 
is  estimated  to  average  20,695  hours  per 
response.  Biuden  means  the  total  time, 
effort,  or  financial  resoiuces  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Manulactiuers  of  gasoline,  diesel  fuel, 
and  fuel  additives. 

Estimated  Number  of  Respondents:  6. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
67,467  hours. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  $6.5  million. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques,  to  the 
following  addresses.  Please  refer  to  EPA 
ICR  Number  1696.03  and  OMB  Control 


Niunber  2060-0297  in  any 

correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of  Policy,  - 

Regulatory  Information  Division 

(2137),  401  M  Street.  SW, 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington.  DC  20503. 

Dated:  August  6. 1999. 
Richard  T.  Westlund, 

Acting  Director,  Regulatory  Information 

Division. 

(FR  Doc.  99-20864  Filed  8-11-99;  8:45  ami 

MLUNG  CODE  6SaO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6419-2] 

Agency  Intormation  Collection 
Actlvitee:  Submission  for  OMB 
Review;  Commsnt  Request; 
Information  Collsction  Activities 
Associated  WHti  EPA's  Energy  Star 
Buildings  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Information  Collection 
Activities  Associated  with  EPA's  Energy 
Star  Buildings  Program.  OMB#  2060- 
0347,  expires  September  30,  1999.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instnunent. 

.DATES:  Comments  must  be  submitted  on 
or  before  Sepember  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at-(202) 
260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1772.02. 
SUPPUEMENTARY  INFORMATION: 

Wtk:  Information  Collection 
Activities  Associafed  with  EPA's  Energy 
Star  Buildings  Program,  OMB#  2060- 
0347,  ICR#  1772.02.  expires  September 
30, 1999.  This  is  a  request  for  an 
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exteiuion  of  a  currently  approved 
collection. 

Abstract:  The  Energy  Star  Buildings 
and  Green  Lights  programs  are 
voluntary  programs  aimed  at  preventing 
pollution.  These  programs  focus  on 
reducing  utility-generated  emissions  by 
reducing  the  demand  for  energy.  EPA 
first  created  the  Qreen  Lights  program  to 
encourage  corporations,  state  and  local 
governments,  colleges  and  universities, 
and  other  (xganizations  to  adopt  energy 
efficient  lighting  as  a  profitable  means 
of  preventLog  pollution  and  improving 
lighting  quality.  With  the  success  of  the 
G^n  Lights  program,  EPA  developed 
the  Energy  Star  Buildings  program  to 
encourage  business  of  aU  sizes,  state  and 
local  governments.  Federal  Agencies, 
academic  and  other  non-profit 
organizations  to  make  more 
compr^ensive  energy  efficiency 
improvonents  in  their  buildings.  In 
designing  the  Energy  Star  Buildings 
program,  EPA  made  the  energy  efficient 
lighting  upgrades  of  the  Green  Lights 
I»OBram  tlie  first  stage  of  the  Eamgy  Star 
Buildings'  five-stage  upgrade  program. 
Bodi  of  these  programs  need  to  collect 
initial  information  to  establish 
participation  in  them,  monitor  progress 
in  completing  oietgy  efficiency 
upgrades,  and  measuring  reductions  in 
energy  usage.  EPA  will  use  information 
requested  fitom  participants  to  further 
evaluate  the  ovOTall  results  of  the 
program  and  make  adjustments,  if 
necessary.  Participation  in  the  Enogy 
Star  Buildings  and  Green  Lights 
programs  is  voluntary  and  may  be 
terminated  by  Partners,  Allies, 
Endorsers  or  EPA  at  any  time.  EPA  does 
not  expect  that  organizations  will  deem 
any  information  collected  under  the 
program  to  be  confidential.  An  agency 
may  not  conduct  or  monsor,  and  a 
petaaa  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15.  The 
Federal  Ragbter  document  required 
undor  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  4/19/99 
(FR  Vol  64.,  No.  74):  no  comments  were 
received. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  biuden  for 
this  collection  of  information  will  vary 
depending  on  the  type  of  participant, 
and  the  specific  collection  activity.  For 
example:  the  total  estimated  respondent 
burden  for  completing  a  Memorandum 
of  Understanding  (MOU)  is  5.1  hour  per 
respondent.  The  burden  for  collection 
requirements  associated  with  applying 
for  the  Energy  Star  label  is  estimated  to 


be  3.8  hours  per  respondent.  Burden 
means  the  total  time,  efibrt,  or  financial 
resources  expended  by  persons  to 
genwate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructicMis;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Participants  in  EPA'  Energy  Star 
Buildings  (Green  Lights,  Energy  Small 
Business)  voluntary  program. 

Estimated  Number  of  Respondents: 
4,318. 

Frequency  of  Response:  One-time, 
annually,  and/or  periodically, 
dependent  upon  type  of  respondent. 

Estimated  Total  Annual  Hour  Burden: 
217,714  hours. 

Estimated  Total  Aimualized  Capital. 
Operating/Maintenance  Cost  Burden: 
$14,716. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refsr  to  EPA  ICR  No.  1772.02  and 
OMB  Control  No.  2060-0347  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of  Policy, 
Regiilatory  Information  Division 
(2137),  401  M  Street,  SW, 
Washington,  DC  20460; 

and 

Office  of  Information  and  Regidatory 
Affiairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  6, 1999. 
Richard  T.  Wetthind, 

Acting  Director,  Hegulptory  Information 

Division. 

(FR  Doc.  99-20867  Filed  8-11-99;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Region  VN  Tracking  No.  081-1081 ;  FRL- 
6418-8] 

hwdeqiMcy  Status  of  Submitted  State 
Implefiiefitation  Plane  for 
Tranepoflallofi  Confbnnlty  Purpoaea 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  inadequacy  status. 

summary:  In  this  document,  Region  Vn 
is  augmenting  the  national  list  of 
submitted  State  Implementation  Plans 
(SIP)  with  motor  vehicle  emissions 
budgets  that  have  been  reviewed  for 
adequacy  for  transportation  conformity 
purposes  as  identified  in  64  FR  31217- 
31219  (June  10, 1999).  This  dociunent 
describes  a  finding  of  inadequacy  for  the 
emissions  budget  for  St.  Louis, 
Missouri. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess,  U.S.  EPA,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kaiuas  City,  Kansas 
66101;  (913)  551-7213  or 
hes».christopher#epamail.epa.gov. 
SUPPLEMENTARY  VIFORMATION: 

Backgrmuid 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Qean  Air  Act. 
EPA's  confmmity  rule,  40  CFR  part  93. 
requires  that  transportation  plans, 
programs,  and  projects  conform  to  state 
air  quality  implementation  plans  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 

Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards.  The 
criteria  by  which  we  determine  whether 
a  SIP's  motor  vehicle  emission  budgets 
are  adequate  for  conformity  purposes 
are  outlined  in  40  CFR  93.118(e)(4). 

On  March  2, 1999.  the  D.C.  Circuit 
Court  of  Appeals  ruled  that  submitted 
SIPs  cannot  be  used  for  conformity 
determiiutions  unless  EPA  has 
affirmatively  found  the  conformity 
budget  adequate.  Where  EPA  finds  a 
budget  inadequate,  it  cannot  be  used  for 
further  conformity  determinations. 

The  new  process  for  determining  the 
adequacy  of  submitted  SIP  budgets  is 
contained  in  a  May  14, 1999,  memo 
titled  "Conformity  Guidance  on 
Implementation  of  March  2 , 1 999 
Conformity  Court  Decision."  EPA  will 
be  revising  the  conformity  rule  to  codify 
this  guidance.  You  can  obtain  this 
guidance  at  http://www.epa.gov/oms/ 
bransp.htm. 
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St^iu  of  Submitted  Budgets 

tli  Region  VII,  the  only  submitted 
burets  for  transportation  conformity 

joses  [>ertain  to  the  St.  Louis 
jpolitan  area  and  that  area's  15% 

I  and  attainment  demonstration  for 
lUutant  ozone. 

1  a  letter  dated  May  27, 1999,  from 
EPA  to  the  Missouri  Department  of 
Nattiral  Resources,  Region  Vn 
determined  that  the  area's  budgets  are 
inadequate  and  we  are  publishing  that 
finding  in  this  document.  As  stated  in 
th4  jViay  14. 1999,  guidance,  EPA's 
ad^uacy  review  is  not  to  be  used  to 
prdfudge  EPA's  ultimate  approval  or 
digapproval  of  the  submitted  SIPs. 
Apmrovability  of  the  SIPs  will  be 
adol^ssed  in  a  future  rulemaking. 
Because  the  area  has  perfonned 
ceittkin  other  emissions  analyses,  its 
traiisportation  programs  may  continue 
deipite  this  finding  of  inadequacy 
regarding  submitted  budgets. 
Fiinhermore,  the  state  is  anticipated  to 
su$pit  new  budgets  by  November  15, 
19t 

^^ted:  July  30, 1999. 
Wi^iam  Rice, 

Actkig  Regional  Administrator,  Region  VII. 
Joe.  99-20866  Filed  8-11-99;  8:45  am] 
I  CODE  aeeo-so-^ 


1r0nmental  protection 
;y 

1.-6419-31 

I  Air  Act  Operating  Permit 
i;  Petition  for  Objection  to 

I  State  Operating  Permit  tor 
I  Electricai  QeneraUng  Plant 
'  Louiaiana,  inc.;  Monroe, 

lita  Pariah,  Louiaiana 

f:  Environmental  Protection 
(EPA). 

Notice  of  final  order  on  petition 
to  |:^)ect  to  State  operating  permit. 

summary:  This  document  announces 
th^t  the  EPA  Administrator  has  partially 
granted  and  partially  denied  a  petition 
to  object  to  a  proposed  State  operating 
permit  issued  by  the  Louisiana 
Deipartment  of  Environmental  Quality 
(LDEQ)  to  the  Monroe  ElecMcal 
Geliierating  Plant,  Entergy  Louisiana, 
Incj,  Monroe,  Ouachita  Parish, 
Lojuisiana.  Pursuant  to  section  505(b)(2) 
of  the  Clean  Air  Act  (Act),  petitioner 
may  seek  judicial  review  of  those 
portions  of  the  petition  which  EPA 
denied  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
w^Uiin  60  days  of  diis  decision  under 
se<:iion  307  of  the  Act. 


ADDRESSES:  You  may  review  copies  of 
the  final  order,  the  petition,  and  other 
supporting  information  at  the  EPA, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  If  you  wish  to 
examine  these  documents,  you  should 
make  an  appointment  at  least  24  hours 
before  visiting  day.  The  final  order  is 
also  available  electronically  at  the 
following  address:  http:www.epa.gov/ 
ttn/  oarpg/ramain.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Jole 
Luehrs,  Chief,  Air  Permitting  Section, 
Multimedia  Planning  and  Permitting 
Division,  EPA,  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7250,  or  electronic 
mail  at  luehr8.jole9epa.gov. 
SUPPLEMENTARY  MKWMATION:  The  Act 
affords  EPA  a  45-day  period  to  review, 
and  object  to  as  appropriate,  operating 
permits  proposed  by  State  permitting 
authorities.  Section  505(b)(2)  of  the  Act 
authorizes  any  person  to  petition  the 
EPA  Administrator  within  60  days  after 
the  expiration  of  this  review  period  to 
object  to  State  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  State,  imless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  conunent  period  or  the 
grounds  for  the  issues  arose  after  this 
period. 

Ms.  Merrijane  Yerger,  Managing 
Director  of  the  Citizens  for  Clean  Air 
and  Water  (Petitioner),  submitted  a 
petition  to  the  Administrator  on 
February  9, 1999,  seeking  EPA's 
objection  to  the  proposed  title  V 
operating  permit  to  be  issued  to  the 
Monroe  Electrical  Genwating  Plant 
(Monroe  plant)  owned  and  operated  by 
Entergy  Louisiana.  Inc.  (Entergy)  and 
located  in  the  city  of  Monroe,  Ouachita 
Parish,  Louisiana.  The  petition  objects 
to  issuance  of  the  proposed  permit  on 
five  grounds:  (1)  LDEQ  foiled  to  subject 
the  Monroe  plant  to  prevention  of 
significant  deterioration  (PSD)  review, 
(2)  the  maximum  capacity  of  the 
Moiutie  plant  may  have  been  increased 
by  some  unknown  method  at  some  time 
between  1976  and  the  time  of  the  tide 
V  application  without  being  subject  to 
PSD  review  and  New  Source 
Performance  Standards,  (3)  the 
proposed  permit  fails  to  incorporate 
enforceable  one-hour  maximum 
emission  rate  limitations  for  sulfur 
dioxide  and  other  criteria  pollutants,  (4) 
the  proposed  permit  includes  apparent 
aimual  emissions  increases  that  suggest 
PSD  review  should  be  conducted  for  the 
sulfur  dioxide  emissions,  and  (5) 


sufficient  information  has  not  been 
provided  in  Entergy's  permit 
application  to  ensure  compliance  with 
the  Resource  Conservation  and 
Recovery  Act  disposal  requirements. 

In  addition,  the  Petitioner  requested 
the  following:  (1)  that  EPA  issue  an 
information  request  letter  to  Entergy  and 
the  City  of  Monroe  under  section  114  of 
the  Act,  requiring  them  to  disclose  all 
matters  raised  by  this  petition;  and  (2) 
that  EPA  conduct  an  on-site  inspection 
of  the  Monroe  plant  to  determine 
whether  PSD  and  NSPS  have  been 
triggered. 

On  June  11, 1999,  the  Administrator 
issued  an  order  partially  granting  and 
partially  denying  the  petition.  The  order 
explains  the  reasons  behind  EPA's 
conclusion  that  the  proposed  tide  V 
operating  permit  fails  to  assure 
compliance  with  applicable  PSD 
requirements  as  set  forth  in  the 
Louisiana  State  Implementation  Plan. 
The  order  also  explains  the  reasons  for 
denying  Petitioner's  remaining  claims. 

Dated:  July  30, 1999. 
W.  B.  Hatliaway, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  99-20868  Filed  8-11-99;  8:45  am] 
MLLMQ  CODE  WaO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6419-8] 

Requeat  tor  Appiicatlona  tor  ttie 
Nationai  Environmental  Education 
AdvtMNy  Council 

Due  Date:  September  24, 1999. 
AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  9(a)  and  (b)  of  the 
National  Environmental  Education  Act 
of  1990  (PL-101-619)  mandates  a 
National  Environmental  Education 
Advisory  Council.  The  Advisory 
Council  provides  advice,  consults  with, 
and  makes  recommendations  to  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
on  matters  relating  to  the  activities, 
functions,  and  policies  of  EPA  under  the 
Act.  EPA  is  requesting  nominations  of 
candidates  for  membership  on  the 
Council.  The  Act  requires  that  the 
Council  be  comprised  of  eleven  (11) 
members  appointed  by  the 
Administrator  of  EPA,  after  consultation 
with  the  Secretary  of  U.S.  Department  of 
Education.  Members  represent  a  balance 
of  perspectives,  professional 
qualifications,  and  experience.  The  Act 
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specifies  that  members  must  represent 
the  following: 

•  Primary  and  secondary  education 
(one  of  whom  shall  be  a  classroom 
teacher) — two  members. 

•  Colleges  and  universities — two 
members. 

•  Not-for-inofit  oiganizatidns 
involved  in  environmental  education — 
two  members. 

•  State  departments  of  education  and 
natural  resouoes — two  members. 

•  Buaness  and  industry-^two 

■MllltlMW. 

•  Senin  Americans— one  member. 
M  emben  are  chosen  to  represent  the 

various  geogr^>hic  regions  of  the 
country,  and  the  Council  shall  have 
ndnority  representation.  The 
proJBSsional  backgrounds  of  Council 
membets  include  scientific,  policy,  oad 
other  appn^iriate  disciplines.  Eadi 
aseuibei  of  the  Council  shall  hc^d  office 
for  a  one  (1)  to  three  (3)  year  period, 
whidi  mas  from  Noveadwr  to 
November  of  each  calender  year. 
Kfambars  are  expected  to  participate  in 
up  to  two  (2)  meetings  per  year  and 
mcmthly  or  more  conforence  calls  per 
yew.  Members  of  die  Council  shall 
receive  coaspensatioa  aad  allowances, 
including  travel  expenses,  at  a  rate  fixed 
Iqr  the  Administrator. 

Tliere  are  cunently  five  (5)  vacmacies 
on  the  Advisory  Coimcil  that  must  be 
filled. 

•  Business  and  Industry — one 
vacancy  (Nov.  1999-Nov.  2002). 

•  College  uid  University — one 
vacancy  (Nov.  1999-Nov.  2002). 

•  State  Depttrtmeat  of  Education- 
one  vacancy  (Nov.  1999-Nov.  2002). 

•  Nao-Profit  Ofegmization — one 
vacancy  (Nov.  1999-Nov.  2002). 

•  PrfaBusy/Secondary  Education 
(must  be  an  in-service  classroom 
teacher)— one  vacancy  Qiav.  1999-^ov. 
2002). 

EPA  particulaiiy  sedcs  candidates 
-  with  doBunsttated  experience  and/or 
knowledge  in  my  of  the  following 
enviraoment^  educaticm  issue  areas: 

•  Integrating  environmental 
education  into  state  and  local  education 
reform  and  improvement; 

•  State,  local  and  tribal  level  capacity 
building; 

•  CrtMs-sectcv  partnerships; 
leveraging  resources  for  oivironmental 
educaticm; 

•  Design  and  implementation  of 
envinmmental  education  research 

•  ProfiBssional  development  for 
teachos  and  other  education 
professionals;  and 

•  Targeting  under-represented 
audiences,  including  low-income  and 
multi-cultural  audiences,  senior  ' 
citizens,  and  other  adults. 


Additional  Considerations: 
The  Council  is  looking  for  individuals 
who  demonstrate  the  foUowing: 

•  Ability  to  make  the  time 
commitmenL 

•  Strong  leadwship  skills. 

•  Strong  analytical  and  writing  ddlls. 

•  Ability  to  stand  ^part  and  ffraluate 
programs  in  an  unbiased  fashion. 

•  Team  players. 

•  Convictim  to  follow  through  and  to 
meet  deadlines. 

•  Ability  to  review  items  on  ^ort 
notice. 

DATES:  Applications  to  fill  the  existing 
vacancies  on  the  Council  must  be 
submitted  no  later  than  September  24, 
1999.  The  ^plication  must  include  the 
following: 

•  Name/address/fdione/e-mail  of 
applicant 

•  1-2  page  resume  (Please  do  not 
exceed  2  pages.) 

•  Two  (2)  letters  (rfsuppcMtfiH' the 
apfthcant 

•  Ctee  (1)  page  statement  of  "How  the 
candidate  is  qualified."  This  must  not 
exceed  odb  (1)  page. 

•  One  (1)  page  statement  by  the 
applicant  on  his/her  personal 
perspective  on  environmental 
educaticm.  This  must  not  exceed  (me  (1) 
page. 

AOORCSaES:  Submit  nominations  to 
Conger  Kdio,  Advisory  Council 
Coordkiator,  Office  of  Environmental 
Education.  Offi(»  of  Communications. 
Educaticm  and  Media  Rdaticms  (1704), 
U.S.  EPA,  401  M  Street.  SW.. 
Washington,  DC  20460. 


FOR  RMfTHBi  mmmKnon  contact: 

conger  K^o  at  the  above  address,  or 
call  (202)  260-4129.  E-maU  address: 
kdu>.gingei#epamail.epa.gov 
supPLB»frAirr  mfommation:  The 
Council  provides  the  AdBainistrator 
with  advice  and  recoounendaticms  cm 
EPA  imfdementaticm  of  the  National 
EnvircHunental  Educaticm  Act  In 
general,  the  Ac:t  is  designed  to  increase 
public  understandiag  <^  envinnunental 
issues  and  proUeras,  and  to  improve  the 
training  of  envuv^ment^  educaticm 
professicmals.  EPA  wrill  acdbieve  these 
goals,  in  part,  by  awarding  grants  and/ 
at  estaWishing  partnerships  with  other 
Federal  agencies,  state  and  local 
educaticm  and  natural  resource 
agencans.  not-for-profit  organizaticms. 
universities,  and  the  private  sectcH'  to 
encourage  and  suppcMrt  envircmmental 
education  and  training  programs.  The 
Councnl  is  also  respcmsible  far  preparing 
a  national  biennial  repent  to  Congress 
that  will  describe  and  assess  the  extent 
and  ({uality  of  oivircmmental  education, 
discniss  major  obstacles  to  improving 
environmental  educaticm,  and  identify 


the  skill,  education,  and  training  neeck 
for  environmental  professionals. 

Dated:  July  30. 1999. 
David  L.  Cohoi. 

Acting  Associate  Administrator,  Office  of 
Conununications,  Education  and  Media 
Relations. 

[FR  Doc.  9»-20870  Filed  8-11-09;  8:45  am] 


ENVmONMENTAL  PROTECTKMI 
AGENCY 

(OFFTS-SlfSt;  mL-6t77-C| 


AOBICV:  Enviromnental  Protecrtion 

AgoicyCEPA). 

ACnoN:  Notice. 


:  Secticm  5  of  the  Tcndc 
Substances  Contn^  Act  (TSCA)  reciuires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  c:hemic:al  not  on 
the  TSCA  laventcHy)  to  notify  EPA  and 
ccHupfy  with  the  statutory  jvovisicms 
pertaining  to  the  manufacture  of  new 
cjiemic»ls.  Under  sections  5(d)(2)  and 
5(dK3)  of  TSCA,  EPA  is  racpiiied  to 
publi^  a  notice  of  recmpt  of  a 
{Hemanu&cture  notic»  (PMN)  cv  an 
qpplicaticm  for  a  test  marketing 
exempticm  (TME),  and  to  puUish 
periodic  status  r^Hirts  cm  the  chooucals 
under  review  and  the  receipt  of  notices 
oi  ccmunencmient  to  manufacttue  those 
chemicds.  This  status  repent,  which 
covers  the  period  frcmi  March  1, 1999, 
to  March  19, 1999,  consists  of  the  PK^s 
and  TMEs,  both  pending  or  exfured,  and 
the  notices  of  commaic»mait  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
secticm  5  during  this  time  period. 

These  notices  wne  inadvettemtiy 
excluded  when  the  Agency  announced 
its  receipt  of  FMNs  and  TME's  for 
Mutch  1999. 

Km  FURTHER  ■rORMATlOW  CONTACT: 
Christine  Augustynidc,  Associate 
Director,  Enviromnental  Assistance 
Divisicm  (7408),  Office  of  Pc^uticm 
Prevoiticm  and  Tcudcx,  Environmoatal 
Protecticm  Agency,  401 M  St,  SW., 
Washington,  DC  20460;  telephone 
numbers:  202-554-1404  and  TDD:  202- 
554-0551;  e-mail  address:  TSCA- 
HodineOepa.gov. 
SUPPLEMENTARY  MFURMATKM: 

I.  Does  Thfa  Actiaa  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  sucdi,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
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Alt  [  ough  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  Vie  premanufacture  notices  addressed 
in  tike  action.  If  you  have  any  questions 
reg^ing  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listj^d  in  the  "FOR  FURTHER 

)RMATION  CONTACT"  section. 

Can  I  Get  Addittonal 
ation.  Including  Copies  of  This 
nt  and  Other  Related 
its? 


Electronically.  You  may  obtain 
es  of  this  document  and  certain 
ot^^r  available  documents  from  the  EPA 
Inte^et  Home  Page  at  http:// 
wv^.epa.gov/.  On  the  Home  Page  select 
"liiWs  and  Regulations"  and  then  look 
up  t^e  entry  for  this  document  under 
thcj  ^'Federal  Register  -  Environmental 
DojWients."  You  can  also  go  directly  to 
thQ  "Federal  Register"  listings  at  http:/ 
/wMrw.epa.gov/homepage/fedrgstr/. 

B,  In  person.  The  Agency  has 
estdslished  an  ofBcial  record  for  this 
action  under  docket  control  number 
0F|PTS-51926.  The  official  record 
coiusists  of  the  documents  specifically 
reftrenced  in  this  action,  any  public 
coWnents  received  during  an  appUcable 
consent  period,  and  other  information 
reMed  to  this  action,  including  any 
inlqrmation  claimed  as  confidential 
business  information  (CBI).  This  official 
reoikrd  includes  the  documents  that  are 


C I  ise  No. 


physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Rm.  B-607,  Waterside  Mall, 
401  M  St.,  SW.,  Washington,  DC.  The 
Center  is  open  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  202-260-7099. 

C.  By  phone.  If  you  need  additional 
information  about  this  action,  you  may 
also  contact  the.pwson  identified  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT  "  section. 

m.  Why  is  EPA  TakiBg  Tliis  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  appUcation  for  a  TME,  and  to  publish 
periodic  status  reports  on  the  chemicals 


under  review  and  the  receipt  of  notices 
of  conunencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  March  1, 1999. 
to  March  19, 1999,  consists  of  the 
PMNs,  both  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  imder  TSCA 
section  5  during  this  time  period. 

IV.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the 
PMNs,  both  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  imder  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  n 
above  to  access  additional  non-CBI 
information  that  may  be  available. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA:  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


I.  99  Premanufacture  Notices  Received  From:  03/01/99  to  03/19/99 


P-^M)523 
P-^»-0524 

P-JM)525 

P-JJ-0526 

P-JJ-0527 

P-)»-0528 

P^!J-0529 

P-39-0530 

P- 3  9-0532 
P- 39-0533 
P-3B-0536 
P-E 9-0537 
P-S 9-0538 


Received 
Date 


03/01/99 
03/01/99 

03/02/99 

03/02/99 

03/02/99 

03/01/99 

03/02/99 

03/02/99 

03/01/99 
03/01/99 
03/02/99 
03/02/99 
03/03/99 


Projected 

Notice 
End  Date 


05/30/99 
05/30/99 

05/31/99 

05/31/99 

05/31/99 

05/30/99 

05/31/99 

05/31/99 

05/30/99 
05/30/99 
05/31/99 
05/31/99 
0eA)1/99 


Manufacturer/Importer 


CBI 
CBI 

CBI 

CBI 

CBI 

Unichema  North 

America 
CBI 


CBI 

CBI 

CBI 

CBI 

CBI 

first  Chemical  Cor- 
poration 


Use 


(G)  Surfactants 

(S)  Potyurethane  foam  surfactant 

(G)  Component  of  coating  with  open 
use 

(G)  Component  of  coating  with  open 
use 

(G)  Component  of  coating  with  open 
use 

(S)  Lut)r1cant  base  fluid  for  metal 
working  fluids 

(G)  Anaembic  sealant/  threadlocker 
ingredient,  for  use  on  threaded  fas- 
terwrs  and  flange  sealing  appiica- 
tions 

(G)  /Anaerobic  sealant/  threadloctcer 
ingredient,  for  use  on  threaded  fas- 
teners and  flange  sealing  applica- 
tions 

(S)  Polymer  used  in  coating  solution 

(S)  Polymer  used  In  coating  solution 

(S)  /Anaerobic  tx>lt  threadlodcer  and/or 

flange  sealant 
(S)  Anaerobic  bolt  threadlocker  and/or 

flange  sealant 
(S)  Photoinltiator  for  polymer  system 


Chemical 


(G)  Substituted  poiyoxyetfiylene 

(G)  Polydimethytsitoxane, 

hydroxyalkylether-tenninated 
(G)  Bkx:ked  isocyanate 

(G)  Bkx:ked  isocyanate 

(G)  Bkx^ked  isocyarmte 

(G)  Complex  Ester* 

(G)  Polyurettwine  methacrylate 


(G)  Polyurethane  acrylate 


(G)     Partially     silylated     isocyanate 

oligomer 
(G)      Silylated      polyett>erisocyanate 

oligomer 
(G)  Polyurethane  acrylate 

(G)  Epoxy  acrylate  oligomer  . 

(S)  Methanone,  bis[4- 

{ethylmethylamino)phenyl]-* 


44012 
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I.  99  Premanufacture  Notices  Received  From:  03/01/99  to  03/19/99— Continued 


Case^4o. 

Received 
Date 

Proiected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-99-0539 

03/02JQ9 

05/31/99 

DystarLP. 

(S)  Dyestuff  for  coloration  of  polyester 
fiber 

(G)        Propanenitrile.        3-a4-{(s«jb- 
stitut- 
ed)azo]phenylKsubstituted)aminoP 

P-99-0540 

03A)3/99 

06/01/99 

Tbe  Dow  Chemical 
Company 

(G)  Prepolymer  for  isocyanerte  poly- 
urettiane 

(G)  Experimental  mdi  prepolymer 

P-99-0541 

03/03/99 

06/01/99 

The  Dow  Chemicai 
Company 

(G)  Polymer  for  thin  films 

(G)  Water  dispersabie  polyurethane 
polymer 

P-99-0542 

03/05/99 

06/03/99 

Dow  Coming  Cocpora- 
tion 

(S)  Water  repellent  for  masonary 

(S)  Silicic  acid,  diethoxyoctytsilyl 
trimethylsilyt  ester* 

P^^9-0543 

03A)3/99 

06«1/99 

The  Dow  Chemical 
Company 

(6)  Chemical  Mermednte 

(G)  Alkali  salt  of  polyalkytene  glycol 

P-d9-0544 

03A)3/99 

06/01/99 

Huntsman  Petro- 

(S)  Metal  wortdng  fluid  -  corrosion  in- 

(S)  Fatty  acids,  tall-oil,  compounds 

chemicai  Coipoia- 
tion 

hMlion  and  ph  control 

with  2-(2-aminoethoxy)ethanol* 

P-a9-0645 

03/03/99 

06/01/99 

Huntsman  Petro- 

(S)  Metal  working  fluid  -  corrosion  In- 

(S)   Ocladecanok:    acid,    compound 

ch^icai  Cofpora- 

hibition  and  ph  control 

with     2-(2-aniinoetrioxy)     ethanol 

tion 

(1:ir 

P-99-0546 

03/03/99 

06/01/99 

Huntsman  Petro- 

(S) Metal  wortdng  fluid  -  corrosion  in- 

(S) Isooctadecanoic  ackl,  compound 

chemical  Coqsofa- 

hibition  and  ph  control 

with     2-<2-aminoethoxy)     ethanol 

tion 

(1:1)* 

P-99-0547 

03A)3^99 

06A)1/99 

Huntsman  Petro- 

(S) Metal  working  fluid  -  corroskm  in- 

(S)   Fatty  ackjs,   soya,   com^xxjnds 

chemical  CorpofB- 
tion 

hibttton  and  ph  control 

with  2-(2-aminoethoxy)  ettwnol* 

P-99-0548 

03/03/99 

06/01/99 

Huntsman  Petro- 

(S) Metal  working  fluid  •  corrosion  in- 

(S)  Fatty  ackte,  castor-oil,  compounds 

chemical  Coipoia- 
tion 

hibitkx)  and  ph  control 

with  2-(2-aminoethoxy)  ethanoi* 

P-99-0549 

03/091/99 

06/07/99 

CBI 

(G)  Adhesive  fc>r  flexible  substrates 

(G)  Polyester  uretham  polymer 

P-99-0550 

03/08/99 

06/06/99 

CBI 

(G)  Soflenei/debonding  agent 

(G)  Ackl  sirits  of  ester  of  amine 
ethoxylates 

P-99-0551 

03A)e/99 

06/06/99 

C8I 

(G)  Soflener/debonding  agent 

(G)  AcM  salts  of  ester  of  amine 
ethoxylates 

P-99-05f5? 

03A)8/99 

06/06/99 

H.  B.  FuNer  Company 

(S)  Adhesiva/seaJant  for  window  con- 
siructkxi 

(G)  Polyester  isocyanate  polymer 

P-99-0553 

03/08/99 

06/06/99 

H.  B.  Fuler  Company 

(S)  Adhesiva/seaiant  for  window  con- 
strucflon 

(G)  Polyester  isocyanate  polymer 

P-99-0554 

03/08/99 

06/06/99 

CBI 

(G)  Softenec/debonding  agent 

(G)  Mono,  diester  amines,  ethoxylate 

P-99-0555 

03/08/99 

06/06/99 

Imation  EntecprfSM 

Coip. 
CBI 

(G)  Compound  in  cokx  disperskM 

(G)  Acrylate  copolymer 

P-99-0556 

03A)8/99 

06/06/99 

(G)  Extractant  modifier 

(G)  Mixed  dnsters 

P-9&-0557 

03/09/99 

06M)7/99 

First  Chemical  Cor- 

(G)  Destructive  use  intermediate  for 

(S)            Benzenamine,            4,4'- 

poraUon 

the  production  of  a  polymer  additive 

methylenebis(n-ethyl-n-metf>y/-* 

P-99-0558 

03/10/99 

06/06/99 

CBI 

(G)  A  component  of  photoresist 

(G)  PhenoSc  resin 

P-9^-05S9 

03/10/99 

06/08/99 

CBI 

(G)  Softener/  debonding  agent 

(G)  Ester  quaternary  ammonium  com- 
pound 

P-99-0560 

03A>8/99 

06/06/99 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Maleinized  oil 

P-99-0561 

03A}9/99 

06/07/99 

CBI 

(G)  Hydroxyl-terminated  polyester,  irt- 
termediate  for  polyurelhane  poly- 
mer 

(S)  Ackl  donor  for  poiyamide  dyeing 

(G)  Hydroxyl  terminated  polyester 

P-99-056? 

03/08/99 

06/06/99 

CBI 

(G)  Diethylene  glycol  disubstituted  or- 

garacackl 

r    IMiJ   UODO 

03A)8/99 

06/06/99 

CBI 

(S)  AcU  donor  for  polyamkie  dyeing 

(G)  Diethylene  glycol  disubstituted  or- 
ganic ackl 

03/10/99 

06/08/99 

CBI 

(G)  AddMve  for  conductive  paste 

(G)  Alkyl  substituted  sucdnk:  ackl  salt 

P-99-0565 

03/10/99 

06/08/99 

PuracAmeiica 

(S)  Propanow  ackl,  2-hydroxy-,  meth- 
yl ester.  (2s)-* 

P-99-0566 

03/10/99 

06/06^ 

PuracAmefica 

(S)  Solvent;  deaner,  degreaser 

(S)  Propanok:  tuM,  2-hydroxy-  ethyl 
ester,  (2 s)-^ 

P-«9-0567 

03/10/99 

06/08/99 

Puree /Kmerica 

(S)  Solvent;  deanen  degreaser 

(S)  Propanok:  ackl,  2-hydroxy-  butyl 
ester,  (2s)-* 

P-99-0568 

03/03/99 

06/01/99 

chemical  CorpoiB- 
tkm 

(G)  Paper  processing  chemical 

(G)  Fatty  amkle  amphoteric 

P-99-0569 

03/03/99 

06/01/99 

Huntsman  Petro- 
chemical Coqioca- 

(G)  Paper  processing  chemical 

(G)  Fatty  Imklazolium  amphoteric 

P-99-0570 

03/03/99 

06/01/99 

tion 

chemical  CorpofB- 
tion 

(G)  Paper  processing  chemical 

(G)  Fatty  amkle  amphoteric 
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( 

iseNo. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemfcal 

^ 

End  Date 

p- 

9-0571 

03/03/99 

06/01/99 

Huntsman  Petro- 
chemical Corpora- 
tion 

CBI 

(G)  Paper  processing  chemical 

(G)  Fatty  imidazolium  amphoteric 

p- 

9-0572 

03/09/99 

06/07/99 

(S)  Leather  dyeing     . 

(G)             Polysubstituted             bis 

-    ^ 

phenylazonapthalene         disulfonic 
acid 
(G)  Cartx)xylic  acid  alkyl  ester  modi- 

p- 

9-0573 

03/12/99 

06/10/99 

CBI 

(G)    Additive,    open,    non-dispersive 

use 

fied  potyalkylene  amine 

p- 

9-0574 

03/12/99 

06/10/99 

CBI 

(G)    Additive,    open,    non-dispersive 
use 

(G)  N-al(^l  nrodified  polyisocyanate, 
reaction  products  with  diamine 

p- 

9-0575 

03/12/99 

06/10/99 

Arizona  Chemical 

(G)  Open,  non-dispersive  use 

(G)  Maiek:  modified  rosin  ester 

p- 

9-0576 

03/12/99 

06/10/99 

CBI 

(S)  Laminating  adhesive 

(G)  Polyester  polyurethane 

p- 

9-0577 

03/12/99 

06/10/99 

CBI 

(S)  Moisture  curing  adhesive  or  coat- 

(G)  Isocyanate  terminated  urethane 

ing  for  metal  panel  and  laminating 
wood 
(G)  Open  non  dispersive  (Injection 

polymer 

p- 

9-0578 

0a'1&/99 

06/1  a'99 

CBI 

(G)     Aliphatic     thermoplastic     poly- 

- 

molding  plastic) 

urethane  resin 

p- 

9-0579 

03/15/99 

06/13/99 

CBI 

(G)  Lubricants  for  plastics 

(G)  Fatty  ackl  esters 

p- 

»-0580 

03/17/99 

06/1 5«9 

KOSA 

(S)  Reactant  in  manufacture  of  rigid 
polyurethane  foam 

(G)  Aromatic  polyester  polyol 

p- 

9-0581 

03/16/99 

06/14/99 

CBI 

(S)  Add  dye  for  the  coloring  of  leath- 
er 

* 

(G)  Chromate.  bis([[[[(substltuted)azo] 
phenyl]sulfonyl]amino]-hydroxy- 
[(substituted)azo]- 
naphthalenesulfonato]-, 
pentasodium* 

p- 

9-0582 

03/15/99 

06/13/99 

CBI 

(G)  Fiber  spinning 

(G)    Thermoplastic    polyester    poly- 
urethane polymer 

p 

9-0583 

03/15/99 

06/13/99 

Huntsman  Petro- 
chemical Corpora- 
tion 

Huntsman  Petro- 

(S) Metal  wori<ing  fluid  -  con-osion  in- 
hibition and  ph  control 

(S)  Fatty  acids,  coco,  compds.  with  2- 
(2-aminoethoxy)  ethanol* 

p 

19-0584 

03/15/99 

06/13/99 

(S)  Metal  wor1(ing  fluid  -  corrosion  in- 

(S) Dodecanoic  acid,  compd.  with  2- 

chemical  Corpora- 
tion 
Huntsman  Petro- 

hibition and  ph  control 

(2-aminoethoxy)ethanol  (1:1)* 

p 

9-0585 

03/1 5«9 

06/13/99 

(S)  Metal  working  fluid  •  corrosion  in- 

(S) Neodecanoic  acid,  compd.  with  2- 

chemical  Corpora- 
tion 
Huntsman  Petro- 

hibition and  ph  control 

(2-aminoethoxy)ethanol  (1:1)* 

p 

9-0586 

03/15/99 

03/15/99 

(S)  Metal  working  fluid  -  corrosion  in- 

(S) Decanoic  acid,  compd.  with  2-(2- 

chemical  Corpora- 
tion 
Huntsman  Petro- 

hibition and  ph  control 

aminoethoxy)ethanot  (1:1)* 

p 

0-0587 

03/15/99 

03/15/99 

(S)  Metal  working  fluid  -  corrosion  in- 

(S) Nonaanoic  acid,  compd.  with  2-{2- 

chemical  Corpora- 
tion 
Huntsman  Petro- 

hibition and  ph  control 

aminoethoxy)ethanol  (1:1)* 

p 

0-0588 

03/15/99 

03/15/99 

(S)  Metal  working  fluid  -  con'oskm  in- 

(S)  Boric  acid  (h3bo3),  compd.  with  2- 

chemical  Corpora- 
tion 
CBI 

hibitkjn  arid  ph  control 

(2-aminoethoxy)ethanol  (1:1)* 

p 

0-0589 

03/15/99 

06/13/99 

(G)    Component    in    manufacturing 

(G)  Phosphoms  chloride  derivative 

processes;  catalyst  manufacture 

p 

»9-0590 

03/18/99 

06/16/99 

CBI 

(G)  Dyestuff  for  Inkjet  printer  ink 

(G)  Naphthalene  sulfonic  add  deriva- 

tfUO 

p 

O-0591 

03/16/99 

06/14/99 

CBI 

(G)  Isolated  polymer  intermediate 

live 

(G)  Polyanhydride 

p 

(9-0592 

03/15/99 

06/13/99 

CBI 

(S)  Light  absorbing  dye  for  imaging 
media  such  as  photographic  films 

(G)   Substituted  napthalene  sulfonk: 
add 

p 

10-0593 

03/15/99 

06/13/99 

CBI 

(S)  Paraffin  X  asphaltene  dissolving 
agent  in  tertiary  oil  recovery;  gas 

(G)  Polyethylbenzene  bottoms,  mkJdIe 
fractk)n,  reaction  products,  distilla- 

- 

compressor  wash  oil;  earner  sol- 
vent for  polyurethane  foam   syn- 
thesis 

tion  heavies 

p 

19-0594 

03/15/99 

06/13/99 

CBI 

(S)  Paraffin  &  asphaltene  dissolving 
agent  in  tertiary  oil  recovery;  gas 
compressor  wash  oil;  carrier  sol- 
vent for  polyurethane  foam   syn- 
thesis 

(G)  Polyethylbenzene  bottoms,  middle 
fraction,  reactk}n  products,  distilla- 
tion heavies 

p 

>9-0595 

03/17/99 

06/15/99 

Loctite  Corporation 

(S)  Site  limited  intermediate  used  in 
the  manufacture  of  ts990104 

(S)   3-cydohexene-1-cart)oxylk:  add, 
1  -methyl- 1  -(4-methyl-3-cydohenen- 
1-yl)  ethyl  ester* 

p 

)9-0596 

03/17/99 

06/15/99 

Loctite  Corporation 

(S)  Site  limited  intermediate  used  in 
the  manufacture  of  ts990104 

(S)               3-cyclohexene- 1  -cartxxiyl 
chloride* 

p 

J9-0597 

03/17/99 

06/15/99 

Loctite  corporation 

(S)  Site  limited  intermediate  used  in 

(S)  3-cyclohexene- l-cartx>xylic  add* 

. 

the  manufacture  of  ts990104 

^ 
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I.  99  Premanufacture  Notices  Received  From:  03/01/99  to  03/19/99— Continued 


CasehJo. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemtoal 

End  Date 

P-99-0598 

03/17/99 

06/15/99 

Loctite  corporation 

(S)  A  component  of  novel  adhesives/ 
sealant  formulations 

(S)  7-oxabfeyck)  [4.1.01heptane-3-car- 
tx>xylk:  ackl,   1-methyl-1-(6-methyl- 
7-oxabicyck)  (4.1.01hept-3-yl)  ethyl 
ester* 

(S)  Benzok:  ackJ,  2-hydroxy-4-methyl, 

P-99-0599 

03/16/99 

06/14/99 

CBI 

(G)  Fragrance 

ethyl  ester* 

P-99-0600 

03/18/99 

06/16/99 

CBI 

(S)  Coating  for  plastk»  sheet 

(S)    Cartwnk:   ackj,   diphenyl   ester, 
polymer       with        5-amino-1 ,3,3- 
trimethyk:yck>hexanemettwnamine, 
l,4-butanedk>l,    1 ,2-ethanediamine. 
1.6-hexanediol          and          1.1'- 
methytenebis[4- 

isocyanatocynkihexane],      morpho- 
line-bk)cked* 

P-99-0601 

03/18/99 

06/16/99 

CB! 

(G)  Laminating  adhesive 

(G)    A    polymer    of    an    aronrwtk: 
diisocyanate,     aliphatic    (Ms,     a 
diepoxkje  and  an  aliphatic  amine 

P-99-0602 

03/18/99 

06/16/99 

Cook  Composites  & 
PoJymers  Co. 

(S)   Crosslinking   polymer   resin   for 
coatings 

(G)  Acrylk:  polymer  resin 

P-99-0603 

03/18/99 

06/16/99 

Cook  Composites  & 
Potymers  Co. 

(S)   Crosslinking   polymer   resin   for 
coatings 

(G)  /^crylk:  polymer  resin 

P-99-0604 

03/18/99 

06/16/99 

Cook  Composites  & 
Polymers  Co. 

(S)  Oil  free  alkyd  for  printing  inks 

(G)  Oil-frae  alkyd 

P-99-0605 

03/18/99 

06/16/99 

Cook  Composites  & 
Polymers  Co. 

(S)  Pigment  grinding  vehicle 

(G)  Unsaturated  polyester  resin 

P-99-0606 

03/18/99 

06/16/99 

CBI 

(S)  Surfactant  for  extinguishing  fires 

(G)  Perfluoroalkylethyl  amphoteric 

P-99-0e07 

03/18/99 

06/16/99 

CBI 

(S)   Anionk:   surfactant  for  foaming 
agent 

(G)  Anionk:  surfactant 

P-99-0608 

03/18/99 

06/16/99 

CBI 

(S)      Intermediate      for      surfactant 
manufac. 

(G)  Perfluoroalkylethyl  amine 

P  05r  0609 

03/18/99 

06/16/99 

CBI 

(S)      Intermediate     for     surfactant 
manufac. 

(G)  Perfluoroalkylethyl  ester 

P-99-0610 

03/18/99 

06/16/99 

CBI 

(G)  Photoresist  component 

(G)  Polyhydroxystyrene  compound 

P-99-0611 

03/18/99 

06/16/99 

Engelhard  Corporatk)n 

(8)  Pigment  for  Industrial  coatings 

(G)  Azo  red  pigment 

P-99-0612 

03/19/99 

06/17/99 

CIBA  Specialty  Chemi- 
cals Corp.  -  Cotors 
Div. 

(G)  Textile  dye 

(G)  2-anthracenesulfonk:  ankJ,  4-[[4- 
(acetylamino)phenyllaminol-l  - 
amino-9,1 0-dihydro-9, 1 0-dtoxo-, 
compd.  with  alkanol  amine-alkylerra 
oxide  polymer 

(S)   Cartxmk:   acid,   diphenyl   ester, 

P-99-0613 

03/18/99 

06/16/99 

CBI 

(S)  Coatings  for  plastic  sheet 

polymer               with               1,6- 
diisocyanatohexane,  1,6-hexanediol 
and          1,1'         -methylenebis[4- 
isocyanatocyck>hexaner 

P-99-0614 

03/17/99 

06/15/99 

CBI 

(G)  Polyurthane  intermediate 

(G)    Polyester    modified    isocyanate 

polymer 
(G)  Substituted  cyano  acrylate 

P-99-0617 

03/19/99 

06/17/99 

CBI 

(S)  Uv  light  stabilizer  for  plastks 

P-99-0623 

03/18/99 

06/16/99 

CBI 

(G)  Additive  for  manufacture  of  arti- 
cles 

(G)  Additive  for  manufacture  of  arti- 
cles 

(G)  Additive  for  manufacture  of  arti- 
cles 

(G)  Additive  for  manufacture  of  arti- 
cles 

(G)  Additive  for  manufacture  of  arti- 
cles 

(G)  Additive  for  manufacture  of  arti- 
cles 

(G)  Additive  for  manufacture  of  arti- 
cles 

(G)  Intermediate  for  chemual  manu- 

(G) Modified  vinyl  polymer 

P-99-0624 

03/18/99 

06/16/99 

CBI 

(G)  Modified  vinyl  polymer 

P-99-0625 

03/18/99 

06/16/99 

CBI 

(G)  Modified  vinyl  polymer 

P-99-0626 

03/18/99 

06/16/99 

CBI 

(G)  Modified  vinyl  polymer 

P-99-0627 

03/18/99 

06/16/99 

CBI 

(G)  Modified  vinyl  polymer 

P-9»-0628 

03/18/99 

06/16/99 

CBI 

(G)  Modified  vinyl  polymer 

P-99-0629 

03/18/99 

06/16/99 

CBI 

(G)  Modified  vinyl  polymer 

P-99-0630 

03/18/99 

06/16/99 

CBI 

(G)  Modified  bk)polymer 

facture 

P-99-0631 

03/18/99 

06/16/99 

CBI              . 

(G)  Intermediate  for  chemical  manu- 
facture 

(G)  Modified  bk)polymer 
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n  table  II.  EPA  provides  the  following 
14:  ormation  (to  the  extent  that  such 
ormation  is  not  claimed  as  CBI)  on 


the  Notices  of  Commencement  to 
manufacture  received: 


u. 


II.  38  Notices  of  Commencement  Received  From:  03/01/99  to  03/19/99 


^ase  No. 


Received  Date 


Commence- 
ment/Import 
Date 


Chemicai 


P-J1-1224 
P- 92-1053 
P-J3-0209 
P-M-0583 
P-B4-1238 
P -194-2072 
P-96-0713 
P- 97-0104 
P- 97-0711 
P- 97-0813 
P- 97-091 9 
P- 98-0561 
P- 98-0567 
P- 98-0619 
P-98-0840 
P-98-0865 
P-9e-0883 
P-98-092! 


5 
121 
122 
1123 
125 
137 
157 
167 
PH98-1174 
P-99-0008 
P-99-0017 
P-99-0047 
P-99-0048 


P-98-1 

P-98-1 

P-9&- 

P-9&-1 

P-9B-1 

P-98-1 

P-9»-1 


P-99-00e5 
P-99-0090 
p. 99-0097 

F- 99-0105 
P- 99-0136 
P-9&-0161 
P- 99-0177 
Y-94-0060 


03/11/99 
03/16/99 
03/01/99 
03/01/99 
03/18/99 
03/01/99 
03/03/99 
03/10/99 
03/1 1/99 
03/09/99 
03/18/99 
03/10/99 
03/15/99 
03/16/99 
QQmd/99 
03/16/99 
03/08/99 
03/08/99 
03/10/99 
03/10^ 
03/10/99 
03/01/99 
03/08/99 
03/01/99 
03/15/99 
03/08/99 
03/03/99 
03/18/99 
03/01/99 
03/15/99 

03/10/99 
03/D9/99 
03^1/99 
03/01/99 
03/01/99 
03/02/99 
03/02/99 
03/18/99 
03W1/99 


01/05/98 
02/26/99 
02/18/99 
02/24/99 
03/05/99 
05/09/98 
02/17/99 
02/18/99 
03/02/99 
02/24/99 
06/01/98 
02/02/99 
03/04/99 
03/09/99 
03/03/99 
03/04/99 
02/05/99 
02/25/99 
02/23/99 
02/23/99 
02/23/99 
02/23/99 
02/16/99 
01/29/99 
02/11/99 
02/24/99 
02/10/99 
03/06/99 
02/24/99 
03/03/99 

02/23/99 
02/07/99 
02/02/99 
02/02/99 
02/19/99 
02/18/99 
02/24/99 
02/26/99 
01/23/99 


(G)  Modified  maleated  rosin,  calcium,  magnesium  and  zinc  salts. 

(G)  Potyethanolamine  diester  with  fatty  adds  dialkyi  sulfate  salts 

(G)  Substituted  phenol  ester 

(G)  Modified  methyl  methacrylate/ethyl  acrylate  polymer 

(S)  Propanenitrile,  3-[amino,  n-(taHowalkyl)]  dipropytenetri-* 

(G)  Etfwxysilane 

(G)  Hydrogenated  petroleum  resin 

(G)  Polyisocyante  adduct  based  on  toluenediisocyanate 

(G)  Crosslinking  stoving  urethane  resin 

(G)  Diphenol  tars 

(G)  Polyisobutylene  succinimide  mdytKlenum  inhibitor 

(G)  Substance  (1)  polyether  succinate 

(G)  Styrene  acrylic  polymer 

(G)  Acrylic  polymer 

(G)  Polyester  resin 

(G)  Acrylic  resin  ^ 

(G)  Quartemary  ammonium  functional  acrylic  polymer  ^ 

(G)  Modified  hydrocartxxi  resin 

(G)  Methacrytic  and  acrylic  ester  copolymer 

(G)  /Mkyl  methacrytate,  morpholinytethyl  methacrylate  copolymer 

(G)  Metftacrylic  and  acrylic  esters  copolymer 

(G)  /Vdduct  of  polyamide  and  polyamine 

(S)  Hexanoic  add,  6-[I(4-methylphenyl)sulfonyl]aminoK 

(G)  Acetal  blocked  phs 

(G)  Epoxidized  styrene-butadien  copolymer 

(G)  Amine  fatty  acid  salt 

(G)  Cationic  epoxy  resin  . 

(G)  Alkenes,  maiek:  anhydride  polynner 

(G)  B-alanine,  rT-<sut)stituted)phenyl)azo-3-alkyl(phenyl)-r>-etfiyl-,  alkoxy  ester 

(G)  Naphthalenedisulfonk:  add,  sut)i5tituted  triazine,  substituted  naphlhalenyl  azo-,  mixed 

salts 
(G)  Bisphenol  a-type  polyester  resin 
(G)  /Uuminum  orgartometallk:  compourxl 
(G)  Heavy  aromatK  solvent 
(G)  Heavy  aromatu  solvent 

(G)  Soduim  salt  of  substituted  copper  phttuUocyanine  derivative 
(G)  Saturated  copolyester  resin 
(G)  Blocked  polyisocyanate 
(G)  Acrytate  functional  polyester 
(G)  /Mkyd  resin 


Snvironmental  protection, 
Ik  Bmanufacture  notices. 

>ated:  August  4, 1999. 

C I  car  Morales, 

/  <  ting  Director,  Information  Management 
L  i  vision.  Office  of  Pollution  Prevention  and 
1 1  xics. 

[FRDoc.  99-20872  Filed  8-11-99;  8:45  am] 
BMlUNG  COOE  66eO-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6418-7] 

PropoMd  Adminittratiw  Penalty 
Assessments  and  Opportunity  to 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Assessment 
of  Clean  Water  Act  Class  I 
Administrative  Penalty  and  opportunity 
to  comment. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty  for 
alleged  violations  of  the  Clean  Water 
Act.  EPA  is  also  providing  notice  of 
opportimity  to  comment  on  the 
proposed  penalty. 


EPA  is  authorized  under  section 
309(g)  of  the  Act,  33  U.S.C.  1319(g),  to 
assess  a  civil  penalty  after  providing  the 
person  subject  to  the  penalty  notice  of 
the  proposed  penalty  and  the 
opportimity  for  a  hearing,  and  after 
providing  interested  persons  notice  of 
the  proposed  penalty  and  a  reasonable 
opporttmity  to  comment  on  its  issuance. 
Under  section  309(g),  any  person  who 
without  authorization  discharges  a 
pollutant  to  a  navigable  water,  as  those 
terms  are  defined  in  section  502  of  the 
Act,  33  U.S.C.  1362,  may  be  assessed  a 
penalty  in  a  "Class  I"  administrative 
penalty  proceeding.  Class  I  proceedings 
imder  section  309(g)  are  conducted  in 
accordance  with  proposed  consolidated 
rules  of  practice  governing  the 
administrative  assessment  of  civil 
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penalties,  published  at  63  FR  9464  (Feb. 
25, 1998). 

EPA  is  providing  notice  of  the 
folloMring  proposed  Class  I  penalty 
proceeding  initiated  by  the  Water 
Division.  U.S.  EPA,  Region  9,  75 
Hawthorne  St.,  San  Francisco,  CA 
94105: 

In  the  Matter  of  Arizona  Dairy  Co., 
Docket  No.  CWA-O9-99-00O2,  filed  Jidy 
14, 1999;  proposed  penalty,  $18,000;  for 
unauthorized  discharge  from  Arizona 
Dairy  Co.,  19135  E.  EUiot  Rd.,  Higley, 
AZ  85236,  on  March  31  and  April  14, 

1998,  to  Warner  Road  Alignment  Wash 
and  the  Eastern  Maricopa  Floodway. 

Procedures  by  whidi  the  public  may 
comment  on  a  proposed  Class  I  penalty 
at  participate  in  a  Class  I  penalty 
proceeding  are  set  forth  in  the  proposed 
consolidated  rules. 
DATES:  The  deadline  for  submitting 
public  comment  on  a  proposed  Class  I 
penalty  is  on  or  befime  September  13, 

1999.  The  Regional  Administrator  of 
EPA  Region  9  may  issue  an  order  upon 
default  if  the  respradent  in  the 
proceeding  fails  to  file  a  response 
within  the  time  period  specified  in  the 
proposed  consolidated  rules. 

FOR  FURTMER  MFORMATKM  CONTACT: 
Persons  wishing  to  receive  a  copy  of  the 
proposed  constdidated  rules,  review  the 
complaint,  proposed  consent  order,  or 
other  documents  filed  in  the 
proceeding,  comment  upon  the 
proposed  penalty,  at  participate  in  any 
hearing  that  may  be  held,  should 
contact  Danielle  Cair.  Regional  Hearing 
Clerk.  U.S.  EPA.  Region  9.  75 
Hawthorne  St..  San  Francisco.  CA 
94105.  (415)  744-1391.  Documents  filed 
as  part  of  the  public  record  in  the 
proceeding  are  available  for  inspection 
during  business  hours  at  the  office  of 
the  Re^onal  Hearing  Clerk. 

In  (Hder  to  provide  opportunity  for 
public  comment.  EPA  will  not  take  final 
action  in  the  proceeding  prior  to  thirty 
days  after  issuance  of  this  document. 

Dated:  July  30. 1999. 
JehnOBg. 

Director,  Water  Division,  Region  9. 
[FR  Doc.  99-20865  Filed  8-11-99;  8:45  am] 
■ajJNQCOOCl 


FEDERAL  ELECTION  COMMISSION 

Sunehine  Act  Meeting 

DATE  t  TIME:  Tuesday.  August  17. 1999 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  IN8CUSSE0: 


Compliance  matters  pursuant  to  2 

U.S.C.§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or 

arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 
DATE  A  TIME:  Thursday,  August  19. 1999 
at  10:00  a.m. 

place:  999  E  Street.  N.W..  Washington. 
D.C.  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  discussed: 
Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1999-19:  Andrea 

Ellis. 
Notice  of  Availability — ^Petition  for 

Rulemaking  Filed  by  James  Bopp. 

Jr. .  on  Behalf  of  the  Iowa  Right  to 

Lifs  Committee.  Inc. 
Administrative  Matters. 
PERSON  TO  CONTACT  FOR  MFORMATION: 
Mr.  Rem  Harris,  Press  Offic«, 
Telephone:  (202)  694-1220. 
Mary  W.  Dore. 
Acting  Secretary. 

[FR  Doc.  99-20987  Filed  8-10-99;  11:42  am] 
MUMQ  CODE  STIS-n-M 


FEDERAL  HOUSING  RNANCE  BOARD 
I9S-N-10] 


Kim  MongRpe  rrogram  propoeeo  sy 
Itw  FMiral  HoHw  Loan  Banks  of 
ifHNainiini,  moMnapom,  ana  saania 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Notice. 

Backgreimd 

Pursuant  to  the  procedures  set  forth  in 
Federal  Housing  Finance  Board 
(Finance  Board)  Resolution  97-70 
(November  12. 1997).  the  Finance  Board 
is  publishing  notice  of  receipt  of  an 
application  from  the  Federal  Home  Loan 
Banks  (FHLBanks)  of  Cincinnati. 
Indianapolis,  and  SeatUe  to  initiate  a 
pilot  program.  As  specified  in  the 
procedures,  the  Finance  Board  will  not 
act  on  the  application  during  the  30-day 
notice  period  and  will  consider  any 
comments  received  during  the  notice 
I>eriod  before  taking  action. 
SUMMARY:  The  Finance  Board  has  under 
consideration  a  proposal  submitted 
jointly  by  the  FHLBanks  of  Cincinnati, 
Indianapolis  and  Seattle  to  initiate  a 
pilot  program  to  purchase  mortgage 
loans  from  member  financial 
institutions  under  a  credit  risk  sharing 


arrangement.  Undw  the  proposed 
Mortgage  Purchase  Program,  or  MPP, 
the  FHLBanks  could  purchase  fixed- 
rate,  single  family  mortgages  from 
member  financial  institutions  subject  to 
the  establishment  of  a  risk-sharing 
accoimt  designed  to  transfer  a 
substantial  portion  of  the  credit  risk  to 
the  member  financial  institution.  In 
addition  to  the  risk-sharing  accoimt,  the 
member  would  further  credit  enhance 
the  mortgage  loans  by  providing 
supplemental  mortgage  insurance.  The 
MPP  is  designed  to  provide  member 
financial  institutions  with  another 
alternative  to  selling  mortgages  in  the 
secondary  market,  and  the  FHLBanks 
with  a  means  to  increase  mission- 
related  activities. 

FOR  FURTHER  MFORMATION  CONTACT: 
Scott  Smith,  Deputy  Director,  Office  of 
Policy,  Research  and  Aiudysis,  (202) 
408-2991,  Federal  Housing  Finance 
Board,  1777  F  Street.  NW.  Washington, 
DC  20006. 

Dated:  August  6, 1999. 
Bruce  A.  MorriMm, 
Chairman. 

[FR  Doc.  99-20797  Filed  8-11-99;  8:45  am] 
BUJNO  CODE  t7aS-«1-F 


FEDERAL  MARITIME  COMMISSION 
(Dockat  No.  99-14] 

Qtobal  Tfananorta  Ocaanieo  SJL  v. 
Cdaf  Ooaan  Indapandant  LInaa  Co>; 
Notfoa  of  FHIng  of  Complainl  and 


Notice  is  ^ven  that  a  complaint  filed 
by  Global  Transporte  Oceanico'S.A. 
("Complainant")  against  Coler  Ocean 
Independent  Lines  Co.  ("Respondent") 
was  served  August  3, 1999. 
Complainant  alleges  that  Respondent 
violated  section  10(a)(1)  of  the  Shipping 
Act  of  1984.  46  U.S.C.  app.  §§  1709(a)(1) 
by  failing  to  remit  full  payment  of  ocean 
fireight  and  other  charges,  issuing  a  bank 
draft  for  payment  which  was  retiuned 
for  insufficient  funds,  and  subsequently 
agreeing  to  a  schedule  of  payments  but 
failing  to  make  the  scheduled  payments. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges 
and  Complainant  has  requested  that  this 
proceeding  be  conducted  under 
shortened  procedure.  Hearing  in  this 
matter,  if  any  is  held,  shall  commence 
Mdthin  the  time  limitations  prescribed 
in  46  CFR  502.61,  and  only  after 
consideration  has  been  given  by  the 
parties  and  the  presiding  officer  to  the 
use  of  alternative  forms  of  dispute 
resolution.  The  hearing  shall  include 
oral  testimony  and  cross-examination  in 
the  discretion  of  the  presiding  officOT 
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0  D  ly  upon  proper  showing  that  there  are 
g  9  luine  issues  of  material  fact  that 
c  mnot  be  resolved  on  the  basis  of  sworn 
si  atements,  affidavits,  depositions,  or 
o  tner  documents  or  that  the  nature  of 
tlie  matter  in  issue  is  such  that  an  oral 
hqaring  and  cross-examination  are 
ssary  for  the  development  of  an 
uate  record.  Pursuant  to  the  further 
s  of  46  CFR  502.61,  the  initial 
djacision  of  the  presiding  officer  in  this 
eeding  shall  be  issued  by  August  3, 
,  and  the  final  decision  of  the 
mmission  shall  be  issued  by 
dccember  1,2000. 
Ranald  D.  Murphy, 
istant  Secretary. 

Doc.  99-20789  Filed  8-11-99;  8:45  am] 
CODE  S730-01-M 


^ 


DERAL  RESERVE  SYSTEM 


F I  tmwtlons  of,  Acquisitions  by,  and 

I I  irgars  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
m  ve  applied  to  the  Board  for  approval, 
suant  to  the  Bank  Holding  Company 
of  1956  (12  U.S.C.  1841  et  seq.) 
C  Act),  Regulation  Y  (12  CFR  Part 
5),  and  all  other  applicable  statutes 
a  t^d  regulations  to  become  a  bank 
Iding  company  and/or  to  acquire  the 
ets  or  the  ownership  of,  control  of,  or 
power  to  vote  shares  of  a  bank  or 
holding  company  and  all  of  the 
and  nonbanldng  companies 
led  by  the  bank  holding  company, 
luding  the  companies  listed  below. 
The  applications  listed  below,  as  well 
other  related  filings  required  by  the 

,  are  available  for  immediate 
pection  at  the  Federal  Reserve  Bank 
icated.  The  application  also  will  be 
ailable  for  inspection  at  the  offices  of 
le  Board  of  Governors.  Interested 
b^rsons  may  express  their  views  in 
^  writing  on  the  standards  enumerated  in 
t  ie  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
1 1]  oposal  also  involves  the  acquisition  of 
aonbanking  company,  the  review  also 
ik  eludes  whether  tiie  acquisition  of  the 
I  ii  mbanking  company  complies  with  the 
a  t  mdards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 

I II  >ted,  nonbanking  activities  will  be 

qi  inducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
I  e  garding  each  of  these  applications 
inust  be  received  at  the  Reserve  Bank 

idicated  or  the  offices  of  the  Board  of 
vemors  not  later  than  September  7, 

99. 

A.  Federal  Reserve  Bank  of  Boston 

ichard  Walker,  Community  Affairs 
cer)  600  Atlantic  Avenue,  Boston, 
Massadiusetts  02106-2204: 


1.  Provident  Bancorp,  Amesbury, 
Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Provident  Bank,  Amesbiiry, 
Massachiisetts. 

B.  Federal  Reserve  Bank  of  New  York 
(Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Popular,  Inc.,  Popular  International 
Bank  Inc.,  both  of  Hato  Rey,  Puerto 
Rico.,  and  Popular  North  America,  Inc., 
Mount  Laiuel,  Pennsylvania;  to  acquire 
100  percent  of  the  voting  shares  of 
Aurora  National  Bank,  Aurora,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  6, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-20819  Filed  8-11-99,  8:43  am] 
BIUJNQ  COOE  6210-01-f 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Nonbanldng  Activities  or  to  Acquire 
Companies  that  are  Engaged  in 
Nonbanking  Activities 

Bank  of  Nova  Scotia,  Toronto,  Canada 
(Notificant)  has  applied  for  Board 
approval  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  section 
225.24  of  the  Board's  Regulation  Y  (12 
C.F.R.  225.24),  to  engage  as  principal  in 
forward  contracts,  swap  transactions, 
and  similar  derivative  contracts  based 
on  the  equity  and  debt  securities  of  a 
single  issuer  through  its  wholly-owned 
subsidiary,  Scotiabanc  Inc.,  Atlanta, 
Georgia.  This  activity  will  be  conducted 
worldwide. 

The  Board  has  previously  authorized 
bank  holding  companies  luider  section 
4(c)(8)  of  the  BHC  Act  to  underwrite  and 
deal,  to  a  limited  extent,  in  all  types  of 
debt  and  equity  secxuities,  except 
interests  in  open-end  investment 
companies  ("bank-ineligible  securities") 
[see  Canadian  Imperial  Bank  of 
Commerce,  et  al.,  76  Fed.  Res.  Bidl.  158 
(1990);  J.P.  Morgan  &•  Co.  Incorporated., 
75  Fed.  Res.  Bull.  192  (1989)).  The 
Board  has  determined  that  such 
activities  are  consistent  with  section  20 
of  the  Glass-Steagall  Act  (12  U.S.C.  377) 
provided  that  the  company  engaged  in 
underwriting  and  dealing  in  bank- 
ineligible  securities  does  not  derive 
more  than  25  percent  of  its  revenues 
firom  such  activities.  Section  4(c)(8)  of 
the  BHC  Act  also  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  that  the 
Board,  after  due  notice  and  opportunity 
for  hearing,  has  determined  (by  order  or 


regulation)  to  be  so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident  thereto. 
A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
activity,  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity'  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  Federal  Register  794, 
806  (1984). 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Notificant 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  grater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsoiuid  banking 
practices."  12  U.S.C.  1843(c)(8). 
Notificant  believes  that  the  proposal 
would  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  notice  and  does  not 
represent  a  determination  by  the  Board 
that  the  proposal  meets,  or  is  likely  to 
meet,  the  standards  of  the  BHC  Act.  Any 
comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  Jennifer  J.  Johnson. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  September  7, 
1999.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  section 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commentuig  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  6. 1999. 

RolMrt  deV.  Prioion. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  99-20818  Filed  8-11-99;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Nolic*  of  PropoMls  to  Engage  in 
Panntoaibto  NonbanMng  AcUvWaa  or 
to  Acquira  Companiaa  that  are 
Engaged  hi  Panniseible  NonbanUng 
Actlvltlaa 

The  companies  listed  in  tliis  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
othwwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  latra  than  September  7, 1999. 

A.  Federal  Reaerve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  First  Busey  Corporation,  Urbana, 
Illinois;  to  acquire  Eagle  BancGroup, 
Inc.,  Bloomington.  Illinois,  and  thereby 
indirectly  acquire  First  Federal  Savings 
and  Loan  of  Bloomington,  Bloomington, 
Illinois,  and  FFS  Investment  Services, 
Bloomington,  Illinois,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to  § 
22S.25(b)(4)(ii)  of  Regulation  Y; 
providing  securities  brokerage  services 
with  respect  to  all  types  of  securities, 
both  alone  and  in  combination  with 


investment  advisory  services,  including 
securities  clearing  and/or  securities 
execution  services  on  an  exchange  and 
incidental  activities  such  as  securities 
credit  activities  and  custodial  services, 
pursuant  to  §  225.25(b)(7)(i)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  6, 1999. 

Robert  deV.  Frierson,  . 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-20817  Filed  8-11-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admhiiatration 
[Doelwt  No.  99N-2553] 

Agency  Information  Collection 
Activitiee:  Propoaed  Collection; 
Comment  Requeat;  CMien  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reporting  requirements  contained  in 
existing  FDA  regulations  relative  to  a 
participant's  ri^t  to  petition  for 
issuance  amendment  or  repeal  of  a  rule. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  12. 
1999. 

AOORESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  VIFORMATION  CONTACT: 
JonnaLjmn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  MFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 


agencies  must  obtain  approval  fitim  the 
Office  of  Management  and  Budget 
(0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  tiie 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  netx-ssory 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Citizen  Petition— 21  CFR  10.30  (OMB 
Control  Number  0910-0183 — Extension) 

The  Administrative  Procediues  Act  (5 
U.S.C.  553(e))  provides  that  every 
agency  shall  accord  any  interested 
person  the  right  to  petition  for  issuance, 
amendment,  or  repeal  of  a  rule.  Section 
10.30  (21  CFR  10.30)  provides  that  any 
person  may  submit  to  the  agency  a 
citizen  petition  requesting  the 
Commissioner  of  Food  and  Drugs  to 
issue,  amend,  or  revoke  a  regulation  or 
order,  or  to  take  or  refrain  from  taking 
any  other  form  of  administrative  action. 

The  information  is  used  by  the  agency 
to  determine  the  need  or  desirability  of 
the  requested  action  and  also  to 
determine  if  the  submitted  information 
is  sufficient  to  support  the  action.  FDA 
determines  if  the  submitted  information 
is  sufficient  to  support  the  action.  FDA 
determines  whether  or  not  to  grant  the 
petition  based  on  the  information 
submitted. 

The  affected  respondents  are 
individuals  or  households.  State  or  local 
governments,  nonprofit  institutions  and 
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1)  isinesses  or  other  for-profit 
ii  istitutions  or  groups. 


FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 

Table  1.— Estimated  Annual  Reporting  Burden  • 


21  CFR  Section 


No.  of 
Respondents 


Annual 

Frequency  per 

Response. 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


).30 


120 


1 


120 


12 


1.440 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information. 


Dated:  August  6, 1999. 
'lUUamK.  Hubbard. 

, )  mior  Associate  Commissioner  for  Policy, 
, '  anningand  Legislation. 
1  R  Doc.  99-20794  Filed  8-11-99:  8:45  am] 
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:  EPARTMENT  OF  HEALTH  AND 
^UMAN  SERVICES 

■  Dod  and  Drug  Administration 

Docket  No.  99N-092SI 

tgency  Infonnation  Coliection 
;  Submission  for  0MB 
•view;  Continent  Request; 

lations  Under  the  Federal  Import 
Act;  Correction 

IJBENCY:  Food  and  Dnig  Administration, 
S. 


;  Notice;  correction. 


•IMARY:  The  Food  and  Drug 
dministration  (FDA)  is  correcting  a 
tice  that  appeared  in  the  Federal 
legister  of  July  26, 1999  (64  FR  40379). 
e  dociunent  annoimced  an 
portunity  for  public  comment  on  a 
llection  of  information  that  had  been 
bmitted  to  the  Office  of  Management 
d  Budget  for  review  and  clearance. 

MES:  August  12, 1999. 

FURTHER  INFORMATION  CONTACT: 

Schlosburg,  Office  of  Information 
:esources  Management  (HFA-250), 
|ood  and  Drug  Administration,  5600 
[ishers  Lane,  Rockville,  MD  20857. 
aoi-«27-1223. 

3  UPPLEMENTARY  INFORMATION:  In  FR  Doc. 
s  9-18927,  appearing  on  page  40379  in 
L  le  Federal  Register  of  Monday,  July  26, 
1999,  the  following  correction  is  made: 

1.  On  page  40379,  in  the  third 
:iolumn,  in  the  first  full  paragraph. 
:  eginning  in  the  fourth  line,  "No 
conunents  were  rece.ived."  is  corrected 
t )  read  "One  comment  was  received 
:  lat  was  supportive  of  the  Federal 
[  nport  Milk  Act  and  encouraged  FDA  to 
z  ontinue  this  information  collection 
r  Bquest." 


Dated:  August  5, 1999. 
WUliam  K.  Hubbaid, 

Senior  Associate  Commissioner  for  Policy, 

Planning  and  Legislation. 

[FR  Doc.  99-20793  Filed  8-11-99;  8:45  am] 

BIULING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99N-1010] 

Agency  Information  Coilecflon 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 
Investigational  New  Drug  Regulations 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  September 
13. 1999. 

ADDRESSES:  Submit  written  conunents 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 


Investigational  New  Drug  (IND) 
Regulations— 21  CFR  Fait  312  (OMB 
Control  Number  0910-0014)—  Renewal 

FDA  is  requesting  OMB  approval  for 
the  reporting  and  recordkeeping 
requirements  contained  in  FDA's 
regulation  "Investigational  New  E)rug 
Application"  part  312  (21  CFR  part 
312).  This  regulation  implements 
provisions  of  section  505(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(i))  to  issue 
regulations  under  which  the  clinical 
investigation  of  the  safety  and 
effectiveness  of  unapproved  new  drugs 
and  biological  products  can  be 
conducted. 

FDA  is  charged  with  implementing 
statutory  requirements  that  drug 
products  marketed  in  the  United  States 
be  shown  to  be  safe  and  efiective, 
properly  manufactured,  and  properly 
labeled  for  their  intended  uses.  Section 
505(a)  of  the  act  provides  that  a  new 
drug  may  not  be  introduced  or  delivered 
for  introduction  into  interstate 
commerce  in  the  United  Slates  unless 
FDA  has  previously  approved  a  new 
drug  application  (NDA).  FDA  approves 
an  NDA  only  if  the  sponsor  of  the 
application  firsi  demonstrates  that  the 
drug  is  safe  and  effective  for  the 
conditions  prescribed,  recommended,  or 
suggested  in  the  product's  labeling. 
Proof  must  consist,  in  part,  of  adequate 
and  well-controlled  studies,  including 
studies  in  humans,  that  are  conducted 
by  qualified  experts.  The  IND 
regulations  establish  reporting 
requirements  that  include  an  initial 
application  as  well  as  amendments  to 
that  application,  reports  on  significant 
revisions  of  clinical  investigation  plans, 
and  information  on  a  drug's  safety  or 
effectiveness.  In  addition,  the  sponsor  is 
required  to  give  FDA  an  annual 
siunmary  of  the  previous  year's  clinical 
experience.  Submissions  are  reviewed 
by  medical  officers  and  other  agency 
scientific  reviewers  assigned 
responsibility  for  overseeing  the  specific 
study.  The  IND  regulations  also  contain 
recordkeeping  requirements  that  pertain 
to  the  responsibilities  of  sponsors  and 
investigators.  The  detail  and  complexity 
of  these  requirements  are  dictated  by  the 
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scientific  procedures  and  human  suhject 
safi^uards  that  must  be  followed  in  the 
clinical  tests  of  investigational  new 
druES. 

The  IND  information  collection 
requirements  provide  the  means  by 
which  FDA  can:  il)  Monitor  the  safety 
of  ongoing  clinical  investigations:  (2) 
determine  whether  the  clinical  testing  of 
a  drug  should  be  authorized;  (3)  ensure 
production  of  reliable  data  on  the 
metabolism  and  pharmacological  action 
of  the  drug  in  hiunans;  (4)  obtain  timely 
information  on  adverse  reactions  to  the 
drug;  (5)  obtain  information  on  side 
effects  associated  with  increasing  doses; 
(6)  obtain  information  on  the  drug's 
effectiveness;  (7)  ensure  the  design  of 
well-controlled,  scientifically  vaud 
studies;  (8)  obtain  other  information 
pertinent  to  determining  whether 
clinical  testing  should  be  continued  and 
information  related  to  the  protection  of 
human  subjects.  Without  the 


information  provided  by  industry  in 
response  to  the  IND  regulations.  FDA 
cannot  authorize  or  monitor  the  clinical 
investigations  which  must  be  conducted 
prior  to  authorizing  the  sale  and  general 
use  of  new  drugs.  These  reports  enable 
FDA  to  monitor  a  study's  progress,  to 
assiue  subject  safety,  to  assiue  that  a 
study  will  be  conducted  ethically,  and 
to  increase  the  likelihood  that  the 
sponsor  will  conduct  studies  that  will 
be  useful  in  determining  whether  the 
drug  should  be  marketed  and  available 
for  use  in  medical  practice. 

There  are  two  forms  that  are  required 
under  part  312:  Form  FDA-1571— 
"Investigational  New  Drug 
Application.  "A  person  who  intends  to 
conduct  a  clinical  investigation  submits 
this  form  to  FDA.  It  includes:  (1)  A 
cover  sheet  containing  backgroimd 
information  on  the  sponsor  and 
investigator.  (2)  a  table  of  contents.  (3) 
an  introductory  statement  and  general 

Tabl^  1.— Reporting  Requiremei^s 


investigational  plan,  (4)  an  investigator's 
brochure  describing  the  drug  substance, 

(5)  a  protocol  for  each  planned  study, 

(6)  chemistry,  manufecturing,  and 
control  information  for  each 
investigation,  (7)  pharmacology  and 
toxicology  information  for  each 
investigation,  and  (8)  previous  human 
experience  with  the  investigational 
drug. 

Form  FDA-1572—  "Investigator 
Statement.^'  Before  permitting  an 
investigator  to  begin  participation  in  an 
investigation,  the  sponsor  must  obtain 
and  record  this  form.  It  includes 
background  information  on  the 
investigator  and  the  investigation,  and  a 
general  outline  of  the  planned 
investigation  and  the  study  protocol. 

FDA  is  requesting  OMB  approval  for 
the  following  reporting  and 
recordkeeping  requirements  in  part  312: 


21  CFR  Section 


Explanations 


312.7(d)  ., 
312.10(a) 


312.20(c) 


312.23 

312.23(aK1) 

312.23(a)(2) 

312.23(a)(3) 

312.23(a)(5) 

312.23(a)(6) „. 

312.23(a)(7) 

312.23(a)(7)(iv)(«). 

312.23(a)(7)(lv)«« 

3l2.23(a)(7)(iv)(a) 

312.23(a)(8) 

312.23(a)(9) 

312.23(a)(10) 

312.23(a)(11) 

312.23(f)  

312.30 

312.30(a)  

312.30(b)  

312.30(c)  

312.30(d)  

312.30(e)  

312.31 

312.31(b)  „ 


(6).  and  (c) 


312.32 

312.32(c)(1) 
312.32(c)(2) 
312.32(c)(3) 
312.32(d)  .... 

312.33 

312.33(a)  .... 

312.33(b)  .... 

312.33(b)(1) 

312.33(b)(2) 

312.33(b)(3) 

312.33(b)(4) 


Applications  for  permission  to  sell  an  investigational  new  drugs. 

Ajsplications  for  waiver  of  requirements  under  part  312.  Onjy  emer- 
gency requests  are  estimated  under  tftis  section;  ottier  requests  are 
included  under  §§312.23  and  312.31.  ' 

Applications  for  investigations  involving  an  exception  from  infomned 
consent  under  §50.24  (21  CFR  50.24).  Estimates  for  this  require- 
ment are  included  under  §312.23. 

IND's  (content  artd  format). 

Cover  sheet  FDA-1571. 

Table  of  contents. 

Investigational  plan  for  each  planned  study. 

Investigator's  brochure. 

Protocols— Phase  1 .  2,  and  3. 

Chemistry,  manufacturing,  and  control  information. 

A  description  of  the  drug  substance,  a  list  of  all  components,  and  any 
placetx)  used. 

Lat>eling — copies  of  lat)els  and  lat>eling  to  t>e  provided  each  investi- 
gator. 

Environmental  impact  analysis  regarding  drug  manufacturing  and  use. 

Pharmacological  and  toxicology  Information. 

Previous  human  experience  with  the  investigational  drug. 

Additional  information. 

Relevant  information. 

Identification  of  exception  from  informed  consent. 

Protocol  amendments. 

New  protocol. 

Change  in  protocol. 

New  Investigator. 

Content  and  format. 

Frequency. 

Information  amendments. 

Content  and  format. 

Chemistry,  toxicology,  or  technical  infonnation. 

Safety  reports. 

Written  reports  to  FDA  and  to  investigators. 

Telephone  reports  to  FDA  for  fatal  or  life-threatening  experience. 

Format  or  frequency. 

Followup  submissions. 

Annual  reports. 

Individual  study  information. 

Summary  information. 

Adverse  experiences. 

Safety  report  summary. 

List  of  fatalities  and  causes  of  death. 

List  of  discontinuing  subjects. 


Federal  Register / Vol.  64,  No.  155 /Thursday,  August  12,  1999 /Notices 


44021 


Table  1  .—Reporting  Requirements— Continued 


21  CFR  Section 


Explanations 


3 1  >.33(b)(5)  

3l?.33{b)(6)  

3l>.33(b)(7)  

3IJ.33(C)  

3l?.33{d)  

3lg.33(e)  

316.33(f)  

312.35 

312.35(a)  .... 

312.35(b) 

312.36 

3 1 2.38(b)  and  (c) 
3 1 2.44(c)  and  (d) 
3 1 2.45(a)  and  (b) 


312.47(b) 
312.53(C) 


3 1 2.54(a)  and  (b) 
312.55(b)  


312.56(b).  (c).  and  (d) 


312.58(a) 

312.64 

312.64(a) 
312.64(b) 
312.64(c) 
3 1 2.64(d) 
S 1 2.66 


312.70 

312.83 

312.85 

212.110(b) 

H2. 120(b)  and  (c)(2) 


i  1 2.120(c)(3) 
i  ■  2.130(d)  .... 


t*f**4»«V*t*««'*f«*< 


Drug  action. 

Preclinical  studies  and  fimSngs. 

Significant  changes. 

Next  year  general  investigational  plan. 

Brochure  revision. 

Phase  I  protocol  modifications. 

Foreign  marketing  developments. 

Treatment  use  of  investigational  new  drugs. 

Treatment  protocol  submitted  by  IND  sponsor. 

Treatment  IND  submitted  by  licensed  practitioner. 

Requests  for  emergency  use  of  an  investigational  new  drugs. 

Notification  of  wittidrawal  of  an  IND. 

Opportunity  for  sponsor  response  to  FDA  when  IND  Is  terminated. 

Sponsor  request  tor  or  response  to  inactive  status  determination  of  an 
IND. 

"End-of-Phase  2"  meetings  and  "Pre-NDA"  meetings. 

Investigator  infomiation.  Investigator  report  (Form  FDA-1572)  and 
narrative;  Investigator's  background  infonmatk>n;  Phase  1  outline  of 
planned  investigation:  and  Phase  2  outlif»e  of  study  protocol:  finarv 
cial  disclosure  Informatkxi. 

Sponsor  submissions  conceming  investigations  involving  an  exceptkxi 
from  infomned  consent  under  §  50.24. 

Sponsor  reports  to  investigators  on  new  observatk)ns,  especially  ad- 
verse reactkxis  and  safe  use.  Only  "new  observations"  are  esti- 
mated under  tfiis  section;  investigator  brochures  are  included  under 
§312.23. 

Sponsor  monitorir>g  of  all  clink:al  investigations,  investigators,  arKi 
drug  safety;  notification  to  FDA. 

Sponsor's  submission  of  records  to  FDA  on  request 

Investigator  reports  to  the  sponsor. 

Progress  reports. 

Safety  reports. 

Hnal  reports. 

Financial  disctosure  reports. 

Investigator  reports  to  Institutional  Review  Board.  Estimates  for  this 
requirement  are  included  under  §312.53. 

Investigator  disqualifk»tk>n;  opportunity  to  respond  to  FDA.  Estimates 
for  this  requirement  are  not  Included  in  the  estimates  for  part  312. 

Sponsor  submission  of  treatment  protocol.  Estimates  for  this  require- 
ment are  included  under  §§312.34  and  312.35. 

Sponsors  corKlucting  phase  4  studies.  Estimates  for  tfiese  post- 
marketing studies  are  not  Included  In  the  estimates  for  part  312. 

Request  to  export  an  investigational  dmg. 

Sponsor's  submissk)n  to  FDA  for  use  of  foreign  dink^al  study  to  sup- 
port an  IND. 

Sponsor's  report  to  FDA  on  findings  of  irKlependent  review  committee 
on  foreign  ciink:al  study. 

Request  for  disdosable  information  for  investigations  involving  an  ex- 
ception from  informed  consent  under  §  50.24. 


Table  2.— Recordkeeping  Requirements^ 


21  CFR  Sectkxi 


Explanations 


5  •  2.52(a)  

i  2.57(a)  and  (b) 
J   2.59 


:  2.62(a)  .. 
i  2.62(b)  .. 
:  ^2.160(a) 

5   2.160(c) 


Transfer  of  obligations  to  a  contract  research  organizatkxi. 

Sponsor  recordkeeping. 

Sponsor  recordkeeping  of  dispositkxi  of  unused  supply  of  drugs.  Esti- 
mates for  this  requirement  are  included  under  §312.57. 

Investigator  recordkeeping  of  dispositkxi  of  drugs. 

Investigator  recordkeeping  of  case  histories  of  indivkjuals. 

Records  maintenar)ce — shipment  of  daigs  for  investigatkxial  use  in 
laboratory  research  animals  or  in  vitro  tests. 

Shipper  records  of  altemative  dispositkxi  of  unused  drugs. 


In  the  Federal  Register  of  May  6, 1999 
(k  4  PR  24402),  the  agency  requested 
( I  tmments  on  the  proposed  collections 


of  information.  No  comments  were 
received. 
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Table  3.— Estimated  Annual  Reporting  Burden- for  Human  Drugs^ 


21  CFR  Section 

No.  of 
Respondents 

No.  of  Re- 
sponses Per 
Respondent 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

312.7(d) 

7 

1 

7 

24 

168 

312.10(a) 

0 

0 

0 

0 

0 

312.23(a)  and  (f) 

1.601 

1.25 

1,996 

1,600 

3,193,600 

312.30(a)  through  (e) 

918 

14.85 

13.629 

284 

3,870.636 

312.31(b) 

760 

8:87 

6.738 

100 

673.800 

312.32(c)  and  (d) 

459 

14.33 

6.576 

32 

210.432 

312.33(a)  through  (f) 

1.841 

2.35 

4.318 

350 

1.511,300 

312.35(a)  and  (b) 

1 

1 

1 

300 

300 

312.36 

643 

1.2 

720 

16 

11,520 

312.38(b) 

621 

1.24 

773 

28 

21,644 

312.38(c) 

621 

1.24 

773 

160 

123,680 

312.44(c)  and  (d) 

710 

1.10 

780 

16 

12,480 

312.45(a)  and  (b) 

294 

1.32 

389 

12 

4.668 

312.47(b) 

252 

1 

252 

160 

40,320 

312.53(c) 

4,500 

1 

4.500 

80 

360,000 

312.54(a)  and  (b) 

4 

1 

4 

48 

192 

312.55(b) 

4,500 

1 

4,500 

48 

216,000 

312.56(b).  (c).  and  (d) 

5 

1 

5 

80 

400 

312.58(a) 

337 

1 

337 

8 

2.696 

312.64(a)  through  (d) 

8,200 

1 

8,200 

24 

196,800 

312.110(b) 

150 

2 

303 

75 

22.725 

312.120(b)  and  (cK2) 

100 

2 

200      ' 

168 

33,600 

312(c)(3) 

100 

2 

200 

40 

8,000 

312.130(d) 

4 

1 

4 

8 

32 

Total  Reporting  Burden 

10,514,993 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Table  4.— Estimated  Annual  Recordkeeping  Burden  for  Human  Drugs^ 

21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

312.52(a) 

312.57(a)  and  (b) 

312.62(a) 

312.62(b) 

312.160(a) 

312.160(c) 

Total  Recordkeeping  Burden 

Human  Drugs  Total  Burden  Hours 

360 
4.000 
8,200 
8,200 
3,400 
3,400 

1 

2.05 
1 
12.2 
7.35 
2.35 

360 

8.200 

8,200 

100.000 

25.000 

8.000 

2 

100 

40 

40 

30  min 
30  min 

720 

400.000 

328.000 

328.000 

1.700 

1.700 

1.060.120 

11.575.113 

^  There  are  no  capital  costs  or  operating  arxJ  maintenance  costs  associated  with  this  collectkm  of  information. 


Table  5.— Estimated  Annual  Reporting  Burden  for  Biologics^ 

21  CFR  Section 

No.  of 
Respondents 

No.  of  Re- 
sponses Per 
Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

312.7(d) 

9 

1.3 

12 

24 

288 

312.10(a) 

1 

1 

1 

40 

40 

312.23(a)  and  (f)  and  312.120(b).  (c)(2).  and  (c)(3) 

278 

1.8 

492 

1,600 

787,200 

312.30(a)  and  (e) 

975 

6.5 

6.411 

284 

1,820,724 

312.31(b) 

975 

9.2 

9.005 

100 

900.500 

312.32(c)  and  (d)  and  312.56(c) 

602 

6.7 

4,034 

32 

129,088 

312.33(a)  and  (f)  and  312.56(c) 

1.253 

1.6 

1.969 

350 

696,150 

312.35(a)  and  (b) 

1 

1 

1 

300 

300 

312.36 

22 

5.5 

122 

16 

1,952 

312.38(b) 

128 

1.7 

212 

28 

5,936 

312.38(c) 

128 

1.7 

212 

160 

33,920 

312.44(c)  and  (d) 

55 

1.9 

107 

16 

1,712 

312.45(a)  and  (b) 

74 

1.4 

105 

12 

1,260 

312.47(b) 

150 

1.8 

274 

160 

43,840 

312.53(c) 

672 

6.6 

4.421 

80 

353,680 

312.54(a)  and  (b) 

4 

1 

4 

48 

192 

312.55(b) 

374 

6.1 

2.288 

48 

109,824 

312.S6(b)  and  (d) 

12 

1.6 

20 

80 

1,600 

312.58(a) 

10 

1 

10 

8 

80 

312.64(a)  and  (d) 

5.014 

1 

5.014 

24 

120,336 
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Table  5.— Estimated  Annual  Reporting  Burden  for  Biologics^— Continued 


21  CFR  Section 


No.  of 
Respondents 


No.  of  Re- 
sponses Per 
Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


31i  1 110(b) 
31  iil  30(d) 
Total  Reporting  Burden 


10 
1 


1.3 
1 


13 
1 


75 
0.5 


975 
0.5 
5,009,597.5 


'  tiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  thjs  collection  of  information. 

Table  6.— Estik^ated  Annual  Recordkeeping  Burden  for  Biologics^ 


21  CFR  Section 


No.  of 
Recordkeepers 


Annual 
Frequency  per 
Recordkeeping 


Total  Annual  - 
Records 


Hours  per 
Recordkeeper 


Total  Hours 


31?  52(a) 

31^i57(a)  and  (b) 

31  i!  62(a) 

31  i  62(b) 

312.160(a) 

312.160(c) 

Total  Bkilogics  Recordkeeping  Hours 

To^l  Biologies  Burden  Hours 

I  Human  Drugs  Burden  Hours 

il  Combined  Burdens 


27 
1,253 
5,014 
8,200 
3,400 
320 


2.5 
2 
1 
12.2 
7.35 
1 


67 

2,506 

5,014 

100,000 

25,000 

320 


5 

100 

40 

40 

30min 

0.5 


135 

125.300 

200,560 

328.000 

1,700 

160 

655,855 

5,665,452.5 

11,575,113 

17,240.565.5 


[)ere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witfi  ttiis  collection  of  information. 


ited:  August  6, 1999 
iam  K.  Hubbard, 

for  Associate  Commissioner  for  Policy, 
ming,  and  Legislation. 
iDoc.  99-20846  Filed  8-11-99;  8:45  am] 
CODE  4160-01-F 


>artment  of  health  and 
ian  services 

and  Drug  Administration 


ieria  for  Safety  and  Efficacy 
Eyf  iuation  of  Oxygen  Therapeutics  as 
I  Cell  Substitutes;  Public  Workshop 

ACJ^NCY:  Food  and  Drug  Admmistration. 

:  Notice. 

the  Food  and  Drug  Administration 
|A)  is  announcing  a  public  workshop 
enititled  "Criteria  for  Sajfety  and  Efficacy 
Evaluation  of  Oxygen  Therapeutics  as 
R^d  Cell  Substitutes."  This  public 
wM'kshop  is  intended  to  examine  the 
cdorent  status  of  the  safety  of  red  cell 
sui  stitutes  at  both  the  basic  and 
pile  clinical  science  levels  and  review  the 
cl|]  deal  experiences  gained  by 
m^ufacturers  in  the  course  of  the 
development  of  these  products.  The 
public  workshop  also  is  intended  to 
address  problems  of  efficacy  evaluation 
and  risk/benefit  assessments  in  trauma 
an4  surgery. 

^te  and  Time:  The  public  workshop 
w  J  be  held  on  September  27, 1999,  8 


a.m.  to  5  p.m.,  and  on  September  28. 
1999,  8  a.m.  to  12:30  p.m. 

Location:  The  public  workshop  will 
be  held  at  the  National  Institutes  of 
Health,  Natcher  Conference  Center, 
Bldg.  45,  Balconies  A,  B,  and  C,  45 
Center  Dr.,  Bethesda,  MD. 

Contact  Joseph  Wilczek,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-350),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
6129,  FAX  301-827-2843. 

Registration  and  Requests  for  Oral 
Presentations:  Early  registration  by 
Friday,  September  10, 1999,  is 
recommended.  Mail  or  fax  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  to  Joseph  Wilczek  (address 
above).  On-site  registration,  which  will 
begin  at  7  a.m.,  will  be  done  on  a  space 
available  basis  on  the  day  of  the 
workshop.  There  is  no  registration  fee 
for  the  workshop.  Space  is  limited, 
therefore,  interested  parties  are 
encouraged  to  register  early.  If  you  need 
special  accommodations  due  to 
disability,  please  contact  Joseph 
Wilczek  at  least  7  days  in  advance. 
Requests  for  oral  presentations  should 
be  sent  by  September  13, 1999,  to 
Abdulilah  Alayash,  Center  for  Biologies 
Evaluation  and  Research,  Division  of 
Hematology,  Bldg.  29,  rm.  112,  8800 
Rockville  Pike,  Bethesda,  MD  20892, 
301-827-3813,  FAX  301-435-4034,  or 
e-mail  "Alayash@cber.fda.gov". 


Agenda:  The  public  workshop  is 
intended  to  discuss  a  variety  of  issues 
concerning  the  safety  and  efficacy  of  red 
blood  cell  substitutes.  The  goals  of  the 
public  workshop  are  to:  (1)  Review 
current  imderstanding  of  toxicity  issues, 
(2)  define  clinical  endpoints  for  clinical 
trials  in  hemorrhagic  shock  and  elective 
surgery,  (3)  consider  whether 
physiological  endpoint(s)  could  be  used 
as  surrogates  in  lieu  of  mortality  and/or 
morbidity,  and  (4)  discuss  the 
therapeutic  "risk  vs.  benefit"  in  using 
hemoglobin  and  fluorochemical-based 
products  in  trauma  and  surgery. 

Transcripts:  Transcripts  of  the  public 
workshop  may  be  requested  in  writing 
£rom  the  Freedom  of  Information  Office 
(Hn-35).  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-    ,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
public  workshop  at  cost  of  10  cents  per 
page.  The  public  workshop  transcript 
will  also  be  available  on  the  Center  for 
Biologies  Evaluation  and  Research 
website  at  "http://www.fda.gov/eber/ 
minutes/workshop-min.htm". 

Dated:  August  6,  1999 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
IFR  Doc.  99-20845  Filed  8-11-99;  8:45  am) 
BIUJNO  CODE  4iaO-01-Y 
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DEPARTMEMT  OF  HEALTH  AND 
HUHAN  SERVICES 

Fdod  and  Drug  Administration 

{DoclntNo.9eCM>44«] 

"Draft  Compliance  Program  Guidance 
Manual'  Inenefttkrn  nf  MniHrai 
Oavloae;"  Availability 

AOENCV:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  revised  draft  guidance 
document  entitled  "Draft  Compliance 
Program  Guidance  Manual:  Inspection 
of  Medical  Devices,"  This  revised  draft 
compliance  program  provides  guidance 
to  FDA  staff  for  the  enforcement  of  four 
medical  device  postmarket  regulations: 
The  quahty  system  (QS)  regulation, 
which  includes  coverage  of  sterilization 
process  validation  «nd  the  use  of  the 
guidance  on  quality  systems  inspections 
technique  (QSIT);  medical  device 
reporting  (MDR);  medical  device 
corrections  and  removals;  and  medical 
device  tracking  requirements.  This 
revised  draft  guidance  is  intended  to 
represent  the  agency's  current  thinking 
on  the  inspection  of  medical  device 
manufacturers,  and  it  is  neither  final  nor 
in  effact  at  this  time. 

DATES:  Written  comments  concerning 
this  revised  draft  guidance  must  be 
submitted  by  November  10, 1999. 

ADDRESSES:  See  the  SUPPLEMENTARY 
MTORMATION  section  for  information  on 
electronic  access  to  the  revised  draft 
guidance.  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  entitled  "Draft 
Compliance  Program  Guidance  Manual: 
Inspection  of  Medical  Devices"  to  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  Submit 
written  comments  concerning  the 
revised  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  should  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  docimient. 
FOR  FURTHER  INFOflMATION  CONTACT: 
Allen  T.  Wynn,  Center  for  Devices  and 
Radiological  Health  (HFZ-306),  Food 
and  Drug  Administration,  2094  Gaither 


Rd.,  Rockville,  MD  20850,  301-594- 
4695. 

SUPPI.EMENTARY  INFORMATION: 
L  Backgroond 

FDA  is  announcing  the  availability  of 
a  revised  draft  guidance  entitled  "Draft 
Compliance  Program  Guidance  Manual: 
Inspection  of  Medical  Devices"  (CP 
7382.845).  A  notice  of  availability  of  the 
draft  guidance  was  published  in  the 
Federal  Register  of  July  30, 1998  (63  FR 
40720).  The  draft  guidance  provides 
guidance  to  the  FDA  field  and  center 
staff  on  the  inspection  and  enforcement 
activities  related  to  the  QS/good 
manufactiuing  practices  (GMP's) 
regulation  (21  CFR  part  820),  the  MDR 
regulation  (21  CFR  part  803),  the 
medical  device  corrections  and 
removals  regulation  (21  CFR  part  806), 
and  the  medical  device  tracking 
requirements  (21  CFR  part  821). 

The  revised  draft  dociunent  contains 
the  following  three  major  differences 
from  the  previous  draft  guidance.  First, 
the  QSrr  should  be  used  to  conduct  QS/ 
GMP  inspections,  including  inspections 
for  sterilization  processes,  to  evaluate  a 
firm's  manufacturing  and  QS.  Second, 
part  V  of  the  draft  guidance  document 
has  been  revised  so  that  an  official 
action  is  indicated  based  on  evidence  of 
QS  or  subsystem(s)  deviations  that 
constitute  major  nonconformities. 
Third,  three  inspection  programs  have 
been  added  to  covef  the  requirements  of 
the  MDR,  medical  device  corrections 
and  removals,  and  the  medical  device 
tracking  regulations. 

Inspection  of  MDR,  medical  device 
corrections  and  removals,  and  medical 
device  tracking  requirements  should  be 
conducted  during  initial  or 
comprehensive  inspections.  If  a 
subsequent  routine  or  followup 
inspection  of  a  firm's  corrective  and 
preventive  action  subsystem  suggests  a 
potential  QS  problem,  then  these  three 
related  regulatory  requirements  should 
be  assessed. 

The  agency  has  adopted  GGP's,  which 
set  forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  revised  draft  guidance 
document  is  issued  as  a  level  1  guidance 
consistent  with  GGP's. 

This  guidance  document  represents 
the  agency's  ciurent  thinking  on 
inspection  of  medical  device 
manufacturers.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
applicable  statute,  regulations,  or  both. 


n.  Electronic  Access 

In  order  to  receive  the  "Draft 
Compliance  Program  Guidance  Manual: 
Insp)ection  of  Medical  Devices" 
(CP7382.845)  via  your  fax  machine,  call 
the  CDRH  Facts-On-Demand  (FOD) 
system  at  800-899-0381  or  301-827- 
0111  from  a  touch-tone  telephone.  At 
the  first  voice  prompt  press  1  to  access 
DSMA  Facts,  at  the  second  voice 
prompt  press  2,  and  then  enter  the 
document  number  (1702),  followed  by 
the  pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
yoiu  request. 

Persons  interested  in  obtaining  a  copy 
of  the  revised  draft  guidance  may  also 
do  so  using  the  World  Wide  Web 
(WWW).  CDRH  maintains  an  entry  on 
the  WWW  for  easy  access  to  information 
including  text,  graphics,  and  files  that 
may  be  downloaded  to  a  personal 
computer  with  access  to  the  Web. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  the  "Draft 
CompUance  Program  Guidance  Manual: 
Inspection  of  Medical  Devices" 
(CP7382.845),  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufactiuers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at "  http://www.fda.gov/cdrh". 

m.  Comments 

Interested  persons  may,  on  or  before 
November  10,  1999,  submit  to  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  revised 
draft  guidance.  Two  copies  of  any 
coimnents  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  dociunent.  A  copy  of  the 
revised  draft  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  July  28, 1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  99-20885  Filed  8-11-99;  8:45  am] 
BNXINQ  CODE  41tO-01-F 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

I 

I  ttod  and  Drug  Administration 

( Sociwt  No.  98N-0222] 

9lxler  Granting  Summary  Judgment 
^  Permanent  Injunction 

A(  iENCY:  Food  and  Drug  Administration. 

lias. 

/ ,( mON:  Notice. 


4^MMARY:  The  Food  and  Drug 
v^ldministration  (FDA)  is  publishing  in 
i  t !  entirety  an  order  entitled  "Final 
I  i  mended  Order  Granting  Summary 
]i  dgment  and  Permanent  Injunction." 


On  July  28, 1999,  United  States  District 
Judge  Royce  C.  Lamberth  entered  an 
order  and  directed  that  it  be  published 
in  the  Federal  Register.  The  agency  is 
publishing  this  document  to  comply 
with  that  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  biological  products  smd 
devices  regulated  by  the  Center  for 
Biologies  Evaluation  and  Research: 
Toni  M.  Stifano,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-602),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852,  301- 
827-3028; 
Regarding  human  drug  products: 
Laurie  B.  Burke,  Center  for  Drug 


Evaluation  and  Research  (HFD-40), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-827-2828; 
Regarding  medical  devices:  Byron  L. 
Tart,  Center  for  Devices  and 
Radiological  Health  (HFZ-302), 
Food  and  Drug  Administration, 
2098  Gaither  Rd.,  Rockville,  MD 
20850,  301-594-4639. 

Dated:  August  9, 1999. 
Margaret  M.  Dotzei, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-????  Filed  ??-??-99;  8:45  ami 
BILUNG  CODE  4160-01-F 

The  order  reads  as  follows: 

BHJJNQ  COOE  liaO-OVF- 


44026 


Fedwl  Regjgter/Vol.  64.  No.  155 /Thursday,  August  12,  1999 /Notices 


UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


WASHINGTON  LEGAL  FOUNDATION. 
Plaintiff. 


JANE  E.  HENNEY.  in  her  official 
capacity  as  Commissioner,  Food 
and  Drug  Administration. 

and 

DONNA  SHALALA.  in  her  official 
capacity  as  Secretary, 
Department  of  Health  and  Human 
Services. 

Defendants. 


,^aS.D«TWCT  COURT 


Civil  Action  94-1306  (RCL) 


FINAL  AMENDED  ORDER  GRANTING  CTJMMARY 
JUDGMENT  AND  PERMANENT  INJUNCTION 

This  action  is  before  the  Court  on  the  Cross-Motions  for  Summary  Judgment  filed  by 

Plaintiff  Washington  Legal  Foundation  ("WLF")  and  defendants  Jane  E.  Henney  and  Donna 

Shalala. 

Having  reviewed  the  memorandum  and  other  materials  submitted,  having  heard  oral 
argument  and  otherwise  being  fiilly  advised; 

THE  COURT  FINDS  that  there  are  no  genuine  issues  of  material  fact  and  that  WLF  is 
entitled  to  judgment  as  a  matter  of  law;  accordingly. 

THE  COURT  GRANTS  WLF's  Motion  for  Summary  Judgment; 

THE  COURT  DENIES  Defendants'  Cross-Motion  for  Summary  Judgment; 
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THE  COURT  FINDS  AND  DECLARES  that  the  policies,  rules  and  regulations  of  the 
United  States  Food  and  Drug  Administration  ("FDA")  set  forth  in  the  Guidance  to  Industry  on 
Dissemination  of  Reprints  of  Certain  Published,  Original  Data,  61  Fed.  Reg.  52800  (Oct.  8, 
1996)  (the  "Reprint  Guidance"),  Guidance  for  Industry  Funded  Dissemination  of  Reference 
Texts,. 61  Fed.  Reg.  52800  (Oct.  8,  1996)  (the  "Textbook  Guidance"),  and  Final  Guidance  on 
Industry  Supported  Scientific  and  Educational  Activities,  62  Fed.  Reg.  64074  (Dec.  3,  1997) 

t 

V 

(the  "Final  CME  Guidance"),  are  contrary  to  rights  secured  by  the  United  States  Constitution 
and  therefore  must  be  set  aside  pursuant  to  5  U.S.C.  §  706(2)(B)  except  insofar  as  they  are 
consistent  with  the  injunctive  provisions  below. 

THE  COURT  FURTHER  FINDS  AND  DECLARES  that  the  policies,  rules  and 
regulations  of  the  United  States  Food  and  Drug  Administration  ("FDA")  set  forth  in  the  Food 
and  Drug  Administration  Modernization  Act,  21  U.S.C.  §§  360aaa  through  360aaa-6.  and  in 
the  FDA's  Final  Rule  on  the  Dissemination  of  Information  on  Unapproved/New  Uses  for 
Marketed  Drugs,  Biologies,  and  Devices,  21  C.F.R.  Part  99,  are  contrary  to  rights  secured  by 
the  United  States  Constitution  and  therefore  must  be  set  aside  pursuant  to  5  U.S.C.  §  706(2)(B) 
except  insofar  as  they  are  consistent  with  the  injunctive  provisions  below. 

THE  COURT  HEREBY  ENJOINS  Defendants,  their  successors,  and  all  persons  acting 
in  concert  with  them  or  otherwise  purporting  to  act  on  behalf  of  the  United  States  (collectively 
"Defendants")  from  application  or  enforcement  of  any  regulation,  guidance,  policy,  order  or 
other  official  action  .  as  follows: 

1.         Defendants  SHALL  NOT  in  any  way  prohibit,  restrict,  sanction  or  otherwise 
seek  to  limit  any  pharmaceutical  or  medical  device  manufacturer  or  any  other  person: 

-2- 
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a)  from  disseminating  or  redistributing  to  physicians  or  other  medical  professionals 
any  article  concerning  prescription  drugs  or  medical  devices  previous  published  in  a  bona  fide 

-  peer-reviewed  professional  journal,  regardless  of  whether  such  article  includes  a  significant  or 
exclusive  focus  on  unapproved  uses  for  drugs  or  medical  devices  that  are  approved  by  FDA  for 
other  uses  and  regardless  of  whether  such  article  reports  the  original  study  on  which  FDA 
approval  of  the  drug  or  device  in  question  was  based; 

b)  from  disseminating  or  redistributing  to  physicians  or  other  medical  professionals 
any  reference  textbook  (including  any  medical  textbook  or  compendium)  or  any  portion 

thereof  published  by  a  bona  fide  independent  publisher  and  otherwise  generally  available  for 
sale  in  bookstores  or  other  distribution  channels  where  similar  books  are  normally  available, 
regardless  of  whether  such  reference  textbook  or  portion  thereof  includes  a  significant  or 
exclusive  focus  on  unapproved  uses  for  drugs  or  medical  devices  that  are  approved  by  FDA  for 
other  uses; 

c)  from  suggesting  content  or  speakers  to  an  independent  program  provider  in 
connection  with  a  continuing  medical  education  "seminar  program  or  other  symposium 
regardless  of  whether  unapproved  uses  for  drugs  or  medical  devices  that  are  approved  by  FDA 
for  other  uses  are  to  be  discussed. 

2.  For  purposes  of  this  injunction,  a  "bona  fide  peer-reviewed  journal"  is  a  journal 
that  uses  experts  to  objectively  review  and  select,  reject,  or  provide  conunents  about  proposed 
articles.  Such  experts  should  have  demonstrated  expertise  in  the  subject  of  the  article  under 
review,  and  be  independent  from  the  journal. 

3.  For  purposes  of  this  injunction,  a  "bona  fide  independent  publisher"  is  a 

-3- 


Federal  Register / Vol.  64,  No.  155/Th\irsday,  August  12,  1999 /Notices 


44029 


publisher  that  has  no  common  ownership  or  other  corporate  affiliation  with  a  pharmaceutical  or 
medical  device  manufacturer  and  whose  principal  business  if  the  publication  and  distribution  of 
books  through  normal  distribution  channels. 

4.  For  purposes  of  this  injunction,  an  "independent  program  provider"  is  an  entity 
that  has  no  common  ownership  or  other  corporate  affiliation  with  a  pharmaceutical  or  medical 

device  manufacturer,  that  engages  in  the  business  of  creating  and  producing  continuing  medical 
education  seniinars,  programs  or  other  symposia  and  that  is  accredited  by  a  national  accrediting 

organization  pertinent  to  the  topic  of  the  seminars,  programs  or  symposia. 

» 

5.  Nothing  herein  shall  be  construed  to  limit  Defendants'  application  or 

enforcement  of  any  rules,  regulations,  guidances,  statutes  or  other  provisions  of  law  that 
sanction  the  dissemination  or  redistribution  of  any  material  that  is  false  or  misleading.  In 
addition.  Defendants  may  require  any  pharmaceutical  or  medical  device  manufacturer  that 
sponsors  or  provides  financial  support  for  the  dissemination  or  redistribution  of  articles  or 
reference  textbooks  or  for  seminars  that  include  references  to  unapproved  uses  for  drugs  or 
medical  devices  that  are  approved  by  FDA  for  other  uses  to  disclose  (i)  its  intere.-.t  in  such 
drugs  or  devices,  and  (ii)  the  fact  that  the  use  discussed  has  not  been  approved  by  FDA 

6.  Defendants  shall  cause  this  injunction  to  be  published  in  the  Federal  Register 
within  IS  days  of  the  date  hereof. 

IT  IS  SO  ORDERED  on  this  _?f^day  of        JX*^  1999. 


THE  HDNORABLE  ROYCE  C.  LAMBERTH 
United  States  District  Judge 


I R  Doc.  99-20993  Filed  8-11-99;  8:45  am] 

1 1 LUNO  CODE  41t»-ai-C 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMllh  Car*  Financing  Administration 
[Docunwnt  Idantiflar:  HCFA-1537] 

Agancy  Infonnation  Collection 
AcUvMaa:  Propoaad  Collection; 
Comment  Request 

agency:  Health  Care  Finandng 
Administration,  HHS. 

In  compUance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
coUection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
porformance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  coUected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Infonnation  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Titie  of 
Information  Collection:  Medicare/ 
Medicaid  Hospital  Survey  Report  Form 
and  Supporting  Regulations  in  42  CFR 
482.2  through  482.57;  Form  No.:  HCFA- 
1537  (OMB#  0938-0382);  t/se:  Section 
1861(e)  of  the  Social  Security  Act  (the 
Act)  provides  that  hospitals 
participating  in  Medicare  imder  the  Act 
must  meet  specific  requirements.  These 
requirements  are  presented  as  Condition 
of  Participation.  State  agencies  must 
determine  compliance  with  these 
conditions  through  the  use  of  this  report 
form.;  Frequency:  Annually;  Affected 
Public:  State,  Local,  or  Tribal 
Government;  Number  of  Respondents: 
1,123;  Total  Annual  Responses:  1.123; 
Total  Annual  Hours:  3.650. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  i>aperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
PaperworkOhcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 


recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Louis  Blank,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  August  5. 1999. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

(FR  Doc.  99-20914  Filed  8-11-99;  8:45  am] 

HLUNG  CODE  4iaMI»-» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 
[Docunwnt  IdMitHiw:  HCFA-R-d283] 

Agency  Infonnation  Collection 
AcMvltiee:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 
ACTION:  Comment  request. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  infonnation  to 
be  coUected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  infonnation  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Market  Survey 
of  Fraud,  Waste  and  Abuse  Detection 
Software;  Form  No.:  HCFA-R-0283 
(OMB#  0938-new);  Use:  This 
information  collection  tool  is  essential 
to  providing  the  Health  Care  Financing 
Administration  (HCFA)  a  vehicle  to 
ascertain  cutting  edge  fraud,  waste,  and 


abuse  detection  products.  HCFA  and  its 
contractors  presently  use  a  number  of 
these  tools,  as  do  other  segments  of 
government,  the  health  care  industry, 
and  industry  generally.  New  products 
taking  advantage  of  new  technologies 
are  in  continuous  development.  This 
completely  voluntary  survey  will  ensure 
that  HCFA  is  vigilant  in  identifying  new 
advances  to  help  fight  the  scourge  of 
Medicare  fraud  and  abuse.;  Frequency: 
Annually;  Affected  Public:  Business  or 
other  for  profit,  and  Not  for  profit 
institutions;  Number  of  Respondents: 
400;  Total  Aimual  Responses:  450;  Total 
Aimual  Hours:  1,350. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  niunber,  and  HCFA 
document  identifier,  to 
Paperworkdhcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Louis  Blank,  Room  N2-14- 
26,  7500  Security  Boulevard.  Baltimore, 
Maryland  21244-1850. 

Dated:  July  29, 1999. 
Jolm  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  99-20915  Filed  8-11-99;  8:45  amj 
■tUMG  COOC  4120-03-* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

(DocumMit  MMitifiw:  HCFA-0282,  HCFA- 
0301,  and  HCFA-0319] 

Agsncy  Information  Collection 
AcUvHiee:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
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He  9lth  Care  Financing  Administration 
(Ht^FA),  Department  of  Health  and 
Hiiinan  Services,  is  publishing  the 
foUpwing  siunmary  of  proposed 
coUections  for  public  comment 
Interested  persons  are  invited  to  send 
coilunents  regarding  this  biuden 
esi^iiate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  Ithe  following  subjects:  (1)  The 
nebessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
pmormance  of  the  agency's  functions; 
(2J  the  accuracy  of  the  estimated 
bipden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
bej  Collected;  and  (4)  the  use  of 
aiit^mated  collection  techniques  or 
otper  forms  of  information  technology  to 
liidnuze  the  information  collection 


ten. 


I  of  Information  Collection 
huest 

tension  of  a  ciurently  approved 
coulection;  Title  of  Information 
CqUection:  Blood  Bank  Inspection 
Cli^cklist  and  Report  and  Supporting 
Regulations  in  42  CFR  493.1269- 
4M.1285;  Fonn  No.:  HCFA-0282 
(dMB#  0938-0170);  Use:  The  Clinical 
Ls  Ijoratory  Improvement  Amendments 
(C  ^LA)  of  1988  requires  the  Department 
of  Health  and  Human  Services  (HHS)  to 
establish  certification  requirements  for 
ant  laboratory  that  performs  tests  on 
hiunan  specimens,  and  to  certify 
through  the  issuance  of  a  certificate  that 
those  laboratories  meet  the  requirements 
established  by  HHS.  The  law  provides 
for  inspections  on  an  annoimced  or 
wiannoimced  basis  during  regular  hours 
of  operation.  All  records  and 
in  fbrmation  having  a  bearing  on 
w  lether  the  laboratory  is  being  operated 
in  accordance  with  the  law  can  be 
re[|uested  by  the  surveyor.  The  HCFA- 
Oi$2  is  the  Blood  Bank  Inspection 
C^iacklist  and  Report  which  is  outlined 
ir  the  CUA  of  1988.;  Frequency: 
Bi  ennially;  Affected  Public:  Not-for- 
piofit  institutions.  Business  or  other  for- 
piofit.  Federal  Government,  and  State, 
U  >cal,  and  Tribal  Government;  Number 
ofBespondents:  1,250;  Total  Annual 
R  ^ponses:  1,250;  Total  Annual  Hours: 

6;:5. 

2. 1'ype  of  Information  Collection 
Ripest 

pension  of  a  currently  approved 
collection;  Title  of  Information 
C  iilection:  Certification  of  Medicaid 
E  igibility  Quality  Control  (MEQq) 
Pi  I  rment  Error  Rates  and  Supporting 
R  illations  in  42  CFR  431.800  through 
4$1.865;  Fonn  No.:  HCFA-0301  {OMB# 
ok  )8-0246);  Use:  MEQC  is  operated  by 
tli(  I  State  title  XDC  agency  to  monitor 


and  improve  the  administration  of  its 
Medicaid  system.  The  MEQC  system  is 
based  on  State  reviews  of  Medicaid 
beneficiaries  fi-om  the  eligibility  files. 
The  reviews  are  used  to  assess 
beneficiary  liability,  if  any,  and  to 
determine  the  amounts  paid  to  provide 
Medicaid  services  for  these  cases.; 
Frequency:  Semi-annually;  Affected 
Public:  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
51;  rofa7  Annual  Responses:  102;  Total 
Annual  Hoius:  22,515. 

3.  Type  of  Information  Collection 
Request 

Extension  of  a  currently  approved 
collection;  Title  of  Information 
Collection:  State  Medicaid  Eligibility 
Quality  Control  (MEQC)  Sample  Section 
Lists  and  Supporting  Regulations  in  42 
CFR  431.800-431.865;  Fonn  No.: 
HCFA-0319  (OMB#  0938-0147);  Use:  At 
the  beginning  of  each  month.  State 
agencies  are  required  to  submit  sample 
selection  lists  which  identify  all  of  the 
cases  selected  for  review  in  the  States' 
samples.  These  reviews  are  conducted 
to  determine  whether  the  sampled  cases 
meet  applicable  State  Title  XIX 
eligibility  requirements.  The  sample 
selection  lists -contain  identifying 
information  on  Medicaid  beneficiaries 
such  as:  State  agency  review  number; 
beneficiary's  name  emd  address;  the 
name  of  the  county  where  beneficiary 
resides;  and  the  Medicaid  case  number. 
The  reviews  are  also  used  to  assess 
beneficiary  liability,  if  any,  and  to 
determine  the  amounts  paid  to  provide 
Medicaid  services  for  these  cases.; 
Frequency:  Monthly;  Affected  Public: 
State,  Local  or  Tribal  Government; 
Number  of  Respondents:  55;  Total 
Annual  Responses:  660;  Total  Annual 
Hours:  5,280. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
dociunent  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resoiirces  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 


Dated:  July  29,  1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

(FR  Doc.  99-20809  Filed  8-11-99;  8:45  am) 
BRJJNQ  CODE  412»-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Rnancing  Adminietration 

[Documwit  ktontmer  HCFA-002am)30  and 
HCFA-fM)107] 

Agency  Information  Collection 
ActlvHMa:  Submiesion  for  OMB 
Review;  Comment  Rfqueet 

agency:  Health  Care  Financing 
Administration.  HSS. 

In  compliance  with  the  requirem«it 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment.  , 

Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Certification  as  Rural  Health  Clinic  and 
Rural  Health  Clinic  Survey  Repot  From 
and  Supporting  Regulations  in  42  CFR 
491.1-491.11;  Fonn  No.:  HCFA-O029/ 
0030  (OMB#  0938-0074);  Use:  The  Form 
HCFA-0029  is  utilized  as  an  application 
to  be  completed  by  suppliers  of  RHC 
services  requesting  participation  in  the 
Medicare/Medicaid  programs.  This  form 
initiates  the  process  of  obtaining  a 
decision  as  to  whether  the  conditions 
for  certification  are  met  as  a  supplier  of 
RHC  services.  It  also  promotes  data 
reduction  or  introduction  to  and 
retrieval  fitim  the  Online  Survey  and 
Certification  and  Reporting  System 
(OSCAR)  by  the  HCFA  Regional  Offices 
(RO).  The  Form  HCFA-0030  is  an 
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instrument  used  by  the  State  survey 
agency  to  record  data  collected  in  order 
to  detennine  RHC  compUance  with 
individual  conditions  of  participation 
and  to  report  it  to  the  Federal 
government.  The  form  is  primarily  a 
coding  worksheet  designed  to  facilitate 
data  reduction  (keypunching)  and 
retrieval  into  OSCAR  at  the  HCFA  ROs. 
The  form  includes  basic  information  on 
compliance  (i.e.,  met,  not  met  and 
explanatory  statements)  and  does  not 
require  any  descriptive  information 
regarding  the  survey  activity  itself.; 
Frequency:  Annually;  Affected  Public: 
State,  Local,  or  Tribal  Government; 
NunAer  of  Respondents:  470;  Total 
Annual  Responses:  470;  Total  Annual 
Hours:  822. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection;  Title  of 
Information  Collection:  Determining 
Third  Party  Liability  (TPL)  State  Plan 
Preprint  and  Supporting  Regulations  in 
42  CFR  433.138;  Fonn  No.:  HCTA-R- 
0107  (OMB«  0938-0502);  Use:  In  the 
past,  many  third  party  resources  were 
not  diligently  pursued  by  State 
governments.  In  an  effort  to  improve 
program  efficiencies  and  reduce 
Medicaid  expenditures  HCFA 
implemented  TPL  procedures.  The 
collection  of  TPL  information  results  in 
significant  program  savings  to  the  extent 
that  liable  third  parties  can  be  identified 
and  payments  can  be  made  for  services 
that  would  otherwise  be  paid  for  by  the 
Medicaid  program.;  Frequency:  On 
occasion;  Affected  Public:  Individuals  or 
Households,  Federal  Government,  and 
State,  Local,  or  Tribal  Government; 
Number  of  Respondents:  1,900,000; 
Tota7  Annual  Responses:  1,900,000; 
Toto7  Annual  Hours:  329,965. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  pai}erwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfo.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C.  20503. 


Dated:  July  29, 1999. 
lohn  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  99-20811  Filed  8-11-99;  8:45  am] 

BCUNG  CODE  4120-a-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Reeourcea  and  Servicea 
AdmbiMrallon  Advlaory  ConunHtee; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  aimouncement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  September  1999. 

Name:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV) 

Date  and  Time:  September  8. 1 999:  9:00 
a.m.-5:00  p.m.;  September  9, 1999;  9:00 
a.m.-12:30  noon. 

Place:  Parklawn  Building,  Conference 
Rooms  G  4  H.  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

The  meeting  is  open  to  the  public. 

The  full  Commission  will  meet  on 
Wednesday,  September  8,  from  9:00  a.m.  to 
5:00  p.m.  and  on  Thursday,  September  9, 
from  9  a.m.  to  12:30  p.m.  Agenda  items  will 
include,  but  not  be  limited  to:  A  discussion 
of  intussusception  and  its  potential 
relationship  to  the  rotavirus  vaccine,  a 
presentation  on  thimerosal,  updates  from  the 
Department  of  Justice  and  the  National 
Vaccine  Program  Office,  and  routine  program 
reports. 

Public  comment  will  be  permitted  before 
lunch  and  at  the  end  of  the  Conunission 
meeting  on  September  8, 1999  and  before 
adjournment  on  September  9,  1999.  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker.  Persons  interested  in 
providing  an  oral  presentation  should  submit 
a  written  request,  along  with  a  copy  of  their 
presentation  to:  Ms.  Shelia  Tibbs,  Committee 
Management  Assistant,  Division  of  Vaccine 
Injury  Compensation.  Bureau  of  Health 
Professions,  Health  Resources  and  Services 
Administration,  Room  8A-46,  5600  Fishers 
Lane,  Rockville,  MD  20857,  Telephone  (301) 
443-6593.  Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injury  Compensation 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time. 

Persons  who  do  not  file  an  advance  request 
for  a  presentation,  but  desire  to  make  an  oral 
statement,  may  sign-up  in  Conference  Rooms 
G  and  H  on  September  8-9, 1999.  These 
persons  will  be  allocated  time  as  time 
permits. 


Anyone  requiring  information  regarding 
the  Conmiission  should  contact  Ms.  Tibbs, 
Division  of  Vaccine  Injury  Compensation, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8A-46,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443-6593. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  5. 1999. 

Jane  M.  HarriMm, 

Director,  Division  of  Policy  Review  and 
Coordination,  OMPS. 

(FR  Doc.  99-20791  Filed  8-11-99;  8:45  am] 

HUMQ  CODE  4ia»-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heattti  Reeourcea  and  Servicea 
Admlnlatratlon  Advlaory  Commlttae; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
dtuing  the  month  of  September  1999: 

Name:  Council  on  Graduate  Medical 
Education. 

Date  and  Time:  September  8, 1999,  8:30 
a.m.-5:30  p.m.;  September  9. 1999. 8:30 
a.m.-12:00  p.m. 

Place:  The  Latham  Hotel,  3000  M  Street, 
N.W.,  Georgetown-Presidential  Ballroom, 
Washington,  D.C.  20007,  (202)  725-5000. 

This  meeting  is  open  to  the  public. 

Agenda:  The  agenda  will  include: 
Welcome  and  opening  comments  from  the 
Administrator,  Health  Resources  and 
Services  Administration,  the  Associate 
Administrator  for  Health  Professions  and  the 
Acting  Executive  Secretary  of  COGME;  a 
panel  on  What  Changes  are  Expected  in 
Medicare  GME;  and  a  panel  on  Where  Do  We 
Go  from  Here  in  GME.  There  will  be 
presentations  on  BHPR  Physician  workforce 
Modeling  Activities  and  California  Physician 
Workforce  Activities.  The  Coimcil  will  hear 
the  reports  of  its  work  groups  on  Ambulatory 
Programs  and  Financing,  and  Physician 
Workforce.  There  will  be  a  presentation  on 
the  National  Advisory  Council  on  Nurse 
Education  and  Practice — Strategic  Plan  and 
Activities,  and  comments  from  the  Senate 
Committee  on  Health,  Education,  Labor,  and 
Pensions. 

Anyone  requiring  information  regarding 
the  subject  should  contact  Stanford  M. 
Bastacky,  D.M.D.,  M.H.S.A.,  Executive 
Secretary,  telephone  (301)  443-6326,  Council 
on  Graduate  Medical  Education.  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Room  9A-27,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


Dated:  August  6. 1999. 

■ne  M.  Harrison, 

Vrector,  Division  of  Policy  Review  and 
I  Coordination,  OMPS. 

FR  Doc.  99-20792  Filed  8-11-99;  8:45  am) 
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>EPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutea  of  Health 

lational  Cancer  Institute;  Notice  of 
:iosad  Maating 


Piusuant  to  section  10(d)  of  the 
''ederal  Advisory  Committee  Act,  as 
fended  (5  U.S.C.  Appendix  2),  notice 
hereby  given  of  the  following 

i^eeting. 

The  meeting  will  be  closed  to  the 
lublic  in  accordance  with  the 
]  irovisions  set  forth  in  sections 
!  62b(c)(4)  and  552b(c)(6),  Title  5  V.SS:.. 
i  s  amended.  The  grant  applicants  and 
t  \ie  discussions  could  disclose 
( onfidential  trade  secrets  or  commercial 
I  iroperty  such  as  patentable  material, 
E  nd  personal  information  concerning 
i  ndividuals  associated  with  the  grant 

I  pplications,  the  disclosure  of  which 

\  fovid  constitute  a  clearly  imwarranted 
i  nvasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
^titute  Special  Emphasis  Panel;  Primary 
CJare  Resident  Rotation  in  Cancer  Prevention. 

Date:  August  16, 1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
^plications. 

Place:  6130  Executive  Boulevard,  EPN. 
rtoom  635,  Rockville,  MD  20852  (Telephone 
[^onference  Call). 

Contact  Person:  Michael  B.  Small,  PhD., 
!  cientific  Review  Administrator,  National 
[  ^ncer  Institute.  Division  of  Extramural 
t  activities,  6130  Executive  Blvd.,  Room  643, 
E  ethesda,  MD  20892,  301/496-7929. 
I  This  notice  is  being  published  less  than  15 
lays  prior  to  the  meeting  due  to  the  timing 
I  mitations  imposed  by  the  review  and 
'  inding  cycle. 

I  Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
^  esearch;  93.394,  Cancer  Detection  and 
[  iagnosis  Research;  93.395,  Cancer 
I  reatment  Research;  93.396,  Cancer  Biology 
j  esearch;  93.397,  Cancer  Centers  Support; 
)  3.398,  Cancer  Research  Manpower,  93.399, 
;  ancer  Control.  National  Institutes  of  Health, 
1HS) 

Dated:  August  6, 1999. 
inna  Snouffier, 

'  cting  Committee  Management  Officer,  NJH. 
1  Tl  Doc.  99-20830  Filed  8-11-99;  8:45  am] 

I I  LUNG  CODE  4140-10-M 


DEPAfTTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Instttute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
rnnfidential  trade  serrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Detailed 
Drug  Evaluation  &  Development  of  Treatment 
Strategies  for  Chemotherapeutic  agents. 

Date:  August  25, 1999. 

Time:  1:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6130  Executive  Blvd.,  Room  635, 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  CM.  Kerwin,  PhD., 
Scientific  Review  Administrator,  Special 
Review,  Referral  and  Resources  Branch, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6130  Executive  Boulevard/EPN-630, 
Rockville,  MD  20892-7405,  301/496-7421. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394;  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397;  Cancer  Centers  Support:    - 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  August  5, 1999. 
Anna  SnouCfer, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  99-20835  Filed  8-11-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaffii 


National  Center  for  Research 
Resources;  Notice  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Advisory  Research  Resotuces 
Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Research  Resources  Council  Executive 
Subcommittee. 

Date:  September  9,  1999. 

Open:  8  a.m.  to  8:45  a.m. 

Agenda:  To  discuss  policy  issues. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Conference  Room  3B31. 
Building  31,  Bethesda.  MD  20892. 

Contact  Person:  Louise  E.  Ramm.  PhD, 
Deputy  Director,  National  Center  for 
Research  Resources,  National  Institutes  of 
Health,  Building  31,  Room  3B11.  Bethesda. 
MD  20892,  301^96-6023. 

Name  of  Committee:  National  Advisory 
Research  Resources  Council. 

Date:  September  9,  1999. 

Open:  9  a.m.  to  2  p.m. 

Agenda:  Report  of  Center  Director  and 
other  issues  related  to  Council  business. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike,  Conference  Room  10. 
Building  3lC,  Bethesda,  MD  20892. 

Closed:  2  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pii  e.  Conference  Room  10. 
Building  31C.  Bethesda.  MD  20892. 

Contact  Person:  Louise  E.  Ramm,  PhD. 
Deputy  Director,  National  Center  for 
Research  Resou.ces,  National  Institutes  of 
Health.  Building  31,  Room  3B11,  Bethesda. 
MD  20892.  301-496-6023. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306:  93.333.  Clinical  Research,  93.333; 
93.371.  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health.  HHS) 

Dated:  August  6, 1999. 
Anna  Snoufiier, 

Acting  Ck)mmittee  Ktanagement  Officer,  NIH. 
[FR  Doc.  99-20828  Filed  8-11-99;  8:45  am] 
MUJNQ  OOOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutas  of  Heatlh 

National  Eya  Inatituta;  Notice  of  Cloaad 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meetingwill  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  person  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclo8iu«  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Cotnmittee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  August  23, 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.  Suite  350, 
Rockville,  MD  20892. 

Contact  Person:  Andrew  P.  Mariani,  PhD., 
Chief,  Scientific  Review  Branch,  6120 
Executive  Blvd.  Suite  350,  Rockville,  MD 
20892.  301/496-5561. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  August  6. 1999. 
Amu  Snoafiier, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  9»-20823  Filed  8-11-99;  8:45  am] 

BNJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  HaaNh 

National  Eye  Institute;  Notice  of  Cloaed 
Mealing 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Ck>mmittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerniug 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  August  25. 1999. 

Time:  2:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.  Suite  350, 
Rockville,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Andrew  P.  Mariani,  Phd., 
Chief,  Scientific  Review  Branch,  6120 
Executive  Blvd..  Suite  350,  Rockville,  MD 
20892,  301/496-5561. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  August  6, 1999. 
Anna  Snoufiier, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  99-20832  Filed  8-11-99;  8:45  am] 

BNJJNG  CODE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  InatHuta  of  Diabataa  and 
DIgeatlve  and  Kidney  Dieeaaas 

The  National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases 
(NIDDK) — in  close  collaboration  with 
the  members  of  its  National  Advisory 
Council,  Board  of  Scientific  Counselors, 
and  other  external  scientific  and  lay 
experts — is  embarking  on  the 
development  of  a  Strategic  Plan  that 
will  be  reflective  of  the  Institute's 
unique  mission,  science  and  culture.  As 


part  of  the  NIH  response  to 
recommendations  of  the  Institute  of 
Medicine  (lOM)  study  on  NIH  priority- 
setting  and  pubhc  input,  the  NIDDK  is 
required  to  send  a  draft  copy  of  its 
Strategic  Plan  to  the  NIH  Director  by 
December  31, 1999.  the  NIDDK  needs 
and  welcomes  pubUc  input  into  this 
process. 

The  NIDDK  wants  to  develop  a 
process  that  considers  the  views  of 
groups  and  individuals  who  are 
concerned  about  the  Institute's  research 
programs  aimed  at  expanding 
knowledge  about  and  reducing  the 
burden  of  the  diseases  within  the 
NIDDK  mission.  The  development  of  the 
NIDDK  Strategic  Plan  will  be  a 
continuous,  iterative  process,  during 
which  draft  docmnents  will  be  shared 
with  the  scientific  and  lay  community 
to  solicit  comments  and  input  at  steps 
along  the  way.  The  NIDDK's  new 
Strategic  Plan  will  build  upon  many 
existing  planning  processes  that  are     ^ 
already  ia  place  within  the  Institute,  as 
well  as  upon  the  plans  of  constituent 
organizations. 

The  NIDDK  expects  to  develop  its 
Strategic  Plan  using  cross-cutting 
scientific  themes  that  unite  and 
underpin  the  disease-oriented  programs 
of  the  Institute.  These  cross-cutting 
themes  include  genetics,  cell  biology, 
mechanisms  of  disease  injury, 
prevention  and  treatment  of  disease, 
and  research  infrastructure.  Expert 
Working  Groups  will  provide  advice  to 
the  Institute  on  these  themes.  In  the 
NIDDK  Strategic  Planning  doctunent, 
disease-oriented  research  will  be  used, 
by  way  of  example,  to  highlight  these 
unifying  scientific  themes.  While  the 
Plan  will  not  contain  budget  estimates. 
it  should  include  scientific 
implementation  strategies  for 
capitalizing  on  cross-cutting  research 
opportimities  and  needs.  This 
conceptual  framework  for  developing 
the  Nn)DK  Strategic  Plan  was  presented 
to  and  generally  endorsed  by  the 
statutory  NIDDK  National  Advisory 
Council  on  Jxme  1, 1999. 

As  one  means  of  gaining  public  input, 
the  Institute  will  hold  an  "Open 
Meeting  for  Public  Comment  on  the 
NIDDK  Strategic  Planning  Process"  on 
Monday,  October  18, 1999,  &t>m  9  a.m. 
to  4  p.m. ,  with  a  one-hour  break  for 
attendees  to  piuxihase  lunch.  This 
meeting  will  be  held  in  Conference 
Room  10  in  Building  31,  "C"  Wing,  at 
the  National  Institutes  of  Health  in 
Bethesda,  Maryland.  The  purpose  of  this 
meeting  is  to  enable  individuals 
representing  voluntary  health  and 
professional  organizations,  as  well  as 
private  citizens,  to  provide  oral 
comment  on  the  process  and  on  an 
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:panded  outline  of  a  working  draft 
xnunent.  Members  of  the  NIDDK 
ational  Advisory  Council  and  Senior 
[aff  will  be  in  attendance.  Prior  to  the 
iblic  comment,  brief  presentations 
ill  be  made  by  NIDDK  Senior  Staff  on 
e  different  sections  of  the  working 
*  docimxent. 

In  an  effort  to  achieve  representation 

OSS  the  many  diseases  within  the 
ission  of  the  NiDDK,  oral 

sentations  at  the  October  18  meeting 
11  be  strictly  limited  to  three  minutes 
length.  In  order  to  have  a  written 
blic  record  of  all  comments, 
cription  services  will  be  available 

those  who  cannot  provide  a  typed 
py  of  their  comments.  If  you  do  not 
sh  to  or  are  imable  to  make  an  oral 

sentation,  the  NIDDK  encoiu^gesthe 
bmission  of  written  statements  of 

pecified  length. 

[Requests  for  time  to  give  oral 
isentations  should  be  made  in  writing 
September  15,  1999  to:  Ms.  Mary 
Kester,  Program  Analyst,  Office  of 
^(^ientific  Program  and  Policy  Analysis, 
iDK,  NIH,  31  Center  Drive  MSC 
60,  Building  31,  Room  9A07, 
esda,  MD  20892-2560.  Please 
ude  in  yom-  request  any  special 
:ommodations  that  you  may  require, 
itten  statements  jnay  be  submitted  to 
above  address  imtil  October  25, 
99.  The  NIDDK  will  assemble  a 
pendiiun  of  all  comments  received 
a  lid  this  compendium  will  be  available 
f^'  public  access  at  the  NIDDK  Office  of 
S  (^entific  Program  and  PoUcy  Analysis. 

IPlease  visit  the  NIDDK  World  Wide 
^/\f!Bh  site  (http:///www.niddk.nih.gov), 
^ere  electronic  comments  can  be  made 

ut  some  of  the  features,  goals  and 

ijectives  that  the  Institute  would  like 

incorporate  in  its  Strategic  Plan,  and 

preliminary  conceptual  framework 

developing  the  document.  We  are 

that  electronic  comments  be 
mitted  by  October  8,  1999,  so  that 
tiiisy  can  be  considered  in  the 
development  of  the  Strategic  Plan.  If 
y|::|u  do  not  have  access  to  a  computer, 
NIDDK  will  provide  you  with  a  copy 
'  le  material  that  is  on  the  World 
de  Web  site.  You  may  request  this 
n^^terial  from:  Ms.  Mary  Bedi  Kester  at 
the  address  noted  previously. 

rhe  NIDDK  looks  forward  to  working 
v^,  th  the  research  community  and  the 
p  I  blic  to  develop  its  Strategic  Plan. 

}ated:  August  2. 1999. 
Ml .  Carol  Feld. 

A  s  iociate  Director  for  Scientific,  Program  and 
P  3  Icy  Analysis.  NIDDK.  NIH. 
[I  ]  [  Doc.  99-20822  Filed  8-11-99;  8:45  am] 
m  L  JNG  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutais  of  Health 

National  Instituta  on  Aging;  Notice  of 
Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel  Global  Burden 
of  Disease  2000  in  Aging  Population. 

Date:  August  31-September  1, 1999. 

Time:  7:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Gaitliersburg.  2 
Montgomery  Village  Avenue,  Gaithersburg, 
MD  20879. 

Contact  Person:  Paul  Lenz,  PhD.,  Office  of 
Extramural  Affairs,  National  Institute  on 
Aging,  Gateway  Building,  Room  2C212.  7201 
Wisconsin  Avenue,  Bethesda,  MD  20892. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  August  6, 1999. 
Anna  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy,  NIH. 

(FR  Doc.  99-20825  Filed  8-11-99;  8:45  am] 

BHJJNQ  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHutaa  of  Haaltti 

National  Inatltuta  of  Diabetes  and 
Digaatfva  and  Kidnay  Diseases;  Notice 
ofMaaMngs 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Coimcil. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 


language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privaty. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council.  ^ 

Date:  Septemer  9-10, 1999 

Open:  September  9,  1999,  8:30  AM  to  12:00 
PM. 

Agenda:  Grant  applications. 

Place:  Holiday  Inn-Chevy  Chase.  Palladian 
East  and  Center  Rooms,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Closed:  September  10, 1999,  9:45  AM  to 
10:15  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn-Chevy  Chase.  Palladian 
East  and  Center  Rooms,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Open:  September  10, 1999, 10:15  AM  to 
12:00  PM. 

Agenda:  Grant  applications. 

Place:  Holiday  Inn-Chevy  Chase,  Palladian 
East  and  Center  Rooms,  5520  Wisconsin 
Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Walter  S.  Stolz,  Ph.D.. 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  FHS,  DHHS,  Bethesda.  MD  20892. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  Diabetes,  Endocrine  and  Metabolic 
Diseases  Subcommittee. 

Date:  September  9-10, 1999. 

Open:  September  9, 1999, 1:30  PM  ta2:30 
PM. 

Agenda:  Grant  applications. 

Place:  Holiday  Inn-Chevy  Chase,  Palladian 
East  and  Center  Rooms,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Closed:  September  9, 1999,  2:30  PM  to  5:30 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn-Chevy  Chase,  Palladian 
East  and  Center  Rooms,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Closed:  September  10, 1999,  8:00  AM  to 
9:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn-Chevy  Chase,  Palladian 
East  and  Center  Rooms,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Walter  S.  Stolz,  PhD.. 
Director  for  Extramural  Activities,  National 
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Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health.  PHS.  DHHS.  Bethesda.  MD  20892. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  Digestive  Diseases  and  Nutrition 
Subcommittee. 

Date:  September  9-10, 1999. 

Open;  September  9. 1999, 1:30  PM  to  2:30 
PM. 

Agenda:  Grant  applications. 

Place:  Holiday  Inn — Chevy  Chase,  Terrace 
Room,  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

C/osed:  September  9, 1999.  2:30  PM  to  5:30 
PM. 

Agenda:  To  review  and  evaluate  pBnt 
applications. 

Place:  Holiday  Inn — Chevy  Chase,  Terrace 
Room.  5520  Wisconsin  Avenue.  Chevy 
ChaM,  MD  20815. 

Closed:  September  10, 1999,  8:00  AM  to 
9:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn-r-Chevy  Chase,  Terrace 
Room,  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Walter  S.  Stolz,  Phd., 
Director  for  Extramural  Activities.  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  PHS.  DHHS.  Bethesda,  MD  20892. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  Kidney,  Urologic  and  Hematologic 
Diseases  Subcommittee. 

Date:  September  9-10, 1999. 

Open;  September  9. 1999, 1:30  PM  to  2:^0 
PM. 

Agenda:  Grant  applications. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  West  Room.  5520  Wisconsin 
Avenue,  Chevy  Chase.  MD  20815. 

Qosed:  September  9. 1999.  2:30  PM  to  5:30 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase. 
Palladian  West  Room.  5520  Wisconsin 
Avenue.  Chevy  Chase,  MD  20815. 

doted:  September  10, 1999, 8:00  AM  to 
9:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  West  Room.  5520  Wisconsin 
Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Walter  S.  Stolz.  Phd.. 
Director  for  Extramural  Activities.  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases.  National  Institutes  of 
Health,  PHS.  DHHS.  Bethesda.  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology,  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.  HHS) 


Dated:  August  6. 1999. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-20826  Filed  8-11-99;  8:45  am] 
BILUNQ  COOE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Heelth; 
Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),<notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)6),  Title  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
propmty  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  August  26, 1999. 

Time:  2:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Jack  D.  Maser,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Centw. 
6001  Executive  Blvd.,  Room  6150.  MSC  9608. 
Bethesda.  MD  20892-9608,  301-443-1340. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award,  Scientists  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institute  of  Health,  HHS) 

Dated:  August  6, 1999. 
Anna  SnouffBr. 
AcUng  Director,  OFACP,  NIH. 
[FR  Doc.  99-20827  Filed  8-11-99;  8:45  am] 
MLUNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  Of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  Usted  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  o/ Committee:  National  Advisory 
General  Medical  Sciences  Council. 

Date:  September  23-24, 1999. 

Closed:  September  23. 1999. 8:30  a.m.  to  11 
a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building.  45  Center  Drive. 
Confarence  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Open:  September  23, 1999, 11  am.  to  5 
p.m. 

Agenda:  For  the  discussion  of  program 
policies  and  issues,  opening  ranarics,  report 
of  the  Director,  NIGMS,  and  other  business 
of  Council. 

P7ac0:  Natcher  Building,  45  Center  Drive, 
ConfiBrence  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Closed:  September  24, 1999, 8:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2.  Bethesda.  MD 
20892. 

Contact  Person:  W.  Sue  Shafar.  PhD. 
Deputy  Director,  National  Institute  of  General 
Medical  Sciences,  National  Institutes  of 
Health,  Natcher  Building,  Room  2AN-32C. 
Bethesda,  MD  20892,  (301)  594^4499. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology. 
Physiology,  and  Biological  Qiemistry 


Ri  i  earch;  93.862,  Genetics  and 
Di !  relopmental  Biology  Research;  93.88, 
M  inority  Access  to  Research  Careers;  93.96, 
S]  i#cial  Minority  Initiatives,  National 
^  iitutes  of  Health,  HHS)      - 

Uated:  August  6, 1999. 
Ai  ina  Snouffer, 

A^^jng  Director,  Office  of  Federal  Advisory 
Oitimittee  Policy,  NIH. 

[F  5  Doc.  99-20829  Filed  8-11-99;  8:45  am] 
MllNGCOOE414»-01-«  - 
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D  PARTMENT  OF  HEALTH  AND 
HMMAN  SERVICES 

M  i^ional  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
I  of  Meeting 

suant  to  section  10(d}  of  the 
F^^^ral  Advisory  Committee  Act,  as 
ai  lended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Nj  itional  Advisory  Council  for  Nursing 
R(4earch. 

4  he  meeting  will  be  open  to  the 
pi  iblic  as  indicated  below,  with 
at  fndance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
nd^d  special  assistance,  such  as  sign 
lai^iguage  interpretation  or  other 
re^onable  accommodations,  should 
ndtlify  the  Contact  Person  listed  below 
inUdvance  of  the  meeting. 

|f  he  meeting  will  be  closed  to  the 
puslic  in  accordance  with  the 
provisions  set  forth  in  sections 
55|ab(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  fended.  The  grant  applications  and 
th^l  discussions  could  disclose 

idential  trade  secrets  or  commercial 
lerty  such  as  patentable  material, 
personal  information  concerning 
^viduals  associated  with  the  grant 
}lications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
in'  rksion  of  personal  privacy. 

i^me  of  Committee:  National  Advisory 
Council  for  Nursing  Research. 
ite:  September  14, 1999. 
yen:  9:00  AM  to  1:00  PM. 
^enda:  For  discussion  of  program  policies 
an^fissues. 

J 'iace;  National  Institutes  of  Health,  9000 
Rotf  ville  Pike,  Building  31C,  Conference 
Roprn  6,  Bethesda.  MD  20892. 

( lk>sed:  2:00  PM  to  Adjournment. 

J  [genda:  To  review  and  evaluate  grant 
applications. 

^loce;  National  Institutes  of  Health,  9000 
Ro^kville  Pike,  Building  31C,  Conference 
Ro^m  6,  Bethesda,  MD  20892. 

(^0ntact  Person:  Mary  Leveck,  PhD, 
Ast^iate  Director  for  ScientiHc  Programs, 
NEMfe,  NIH,  Building  31,  Room  5B05. 
Bethesda,  MD  20892,  (301)  594-5693. 
(Cajt^logue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361 ,  Nursing  Research, 
Nal  i  anal  Institutes  of  Health,  HHS) 


Dated:  August  5. 1999. 
Anna  Snoufier, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  99-20833  Filed  8-11-99;  8:45  am) 

BIUJNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NationaMnstitutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c}(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel  Genetics. 

Dote;  August  17,  1999. 

Time:  8:00  AM  to  1 1 :00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Standford  Terrace  Inn,  531  Stanford 
Avenue,  Palo  Alto,  CA  94306. 

Contact  Person:  Carole  H.  Lalker,  PhD., 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health.  Natcher  Building,  Room  lAS-13, 
Bethesda,  MD  20892,  (301)  594-3663. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imfKised  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 
Dated:  August  5, 1999. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 

[FR  Doc.  99-20834  Filed  8-11-99;  8:45  am) 

BILUNG  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  (NIH) 

National  Institute  on  Aging;  Notice  of 
Itoetlng  of  imaging  and  Blologlcal 
Markers  for  Diagnosis  and  Progression 
of  Alzheimer's  Disease 

Notice  is  hereby  given  of  the  Meeting 
hnaging  and  Biological  Markers  for 
Diagnosis  and  Progression  of 
Alzheimer's  Disease,  September  27  and 
28, 1999,  to  be  held  at  the  Bethesda 
Marriott.  5151  Pooks  Hill  Road. 
Bethesda,  Maryland  20814.  This 
meeting  will  be  open  to  the  public  from 
8:00  a.m.  to  5:00  p.m.  both  days. 

The  meeting  will  focus  on  the 
potential  usehilness  of  various 
neuroimaging  modalities  (e.g.  MRI. 
MRS,  fMRI,  PET,  SPECT)  and  biological 
markers  (e.g.  beta — amyloid,  tau, 
inflammatory,  oxidative)  in  the  initial 
diagnosis  of  Alzheimer's  disease  and  in 
assessing  disease  progression  and 
response  to  treatments.  This  particular 
workshop  will  not  address  genetic 
markers. 

Ms.  Paula  Nesmith,  MultiConsiUtant 
Associates.  Inc.,  8484  Georgia  Avenue, 
Suite  320,  Silver  Spring,  MD  20910, 
Phone:  301-650-7430,  Fax:  301-587- 
4138,  will  provide  a  list  of  speakers  and 
.  their  topics,  and  the  Registration  (no 
fee)  Form,  upon  request. 

A  block  of  rooms  has  been  reserved  at 
the  Bethesda  Marriott  at  a  Group  Rate  of 
$145  per  person  per  night  for  the  first 
100  industry  attendees  to  make 
reservations.  Twelve  percent  (12%) 
State  and  Local  taxes  will  be  added  to 
this  rate.  Please  contact  Ms.  Paula 
Nesmith,  MultiConsultant  Associates, 
bic,  8484  Georgia  Avenue,  Suite  320. 
Silver  Spring,  MD  20910.  Phone:  301- 
650-7430.  Fax:  301-587-4138,  who  will 
provide  a  list  of  speakers  ancf  their 
topics,  the  Registration  (no  fee)  Form, 
and  the  Hotel  Application  Form  upon 
request.  Reservations  must  be  received 
on  or  before  Wednesday,  August  25. 
1999,  to  secure  the  group  Rate.  All  room 
and  hotel  expenses  are4hat  of  the 
attendee.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Rosztoczy  at  301-496- 
9350.  in  advance  of  the  meeting. 

Dated:  August  4, 1999.  '** 

Ruth  L.  Kirschstein, 

Deputy  Director,  NIH. 

[FR  Doc.  99-20937  Filed  8-10-99;  10:36  am] 

BHXMG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InsUtutaa  of  Health 

Canlar  for  Scientific  Review;  Notice  of 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Ck>mmittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  a  patentable  material,  and 
person^  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-ETl- 
05. 

Date:  August  9, 1999. 

Time:  10:00  AM  to  12:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person?  Philip  Perkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148, 
MSC  7804.  Bethesda,  MD  20892  (301)  435- 
1718. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  9, 1999. 

Time:  1 0:00  AM  to  1 1 :00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Anita  Miller  Sostek,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848:  Bethesda,  MD  20892.  (301)  435- 
0910. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

ZXife:  August  18, 1999. 
Tjme:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  The  Chevy 
Chase  Pavilion,  4300  Military  Road  NW, 
Wisconsin  at  Western  Avenue,  Washington, 
DC  20015. 


Contact  Person:  Michael  J.  Kozak,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3170, 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
0913. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRCl  VISB 
(03). 
.  Date:  August  18, 1999. ' 

Time:  2:00  PM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Leonard  Jakubczack,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5172, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1247. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  18, 1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Marcelina  B.  Powers. 
DVM,  MS,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4152,  MSC  7804.  Bethesda,  MD  20892, 
(301)  435-1720. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  19. 1999. 

Time:  11:00  AM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Ronald  Dubois,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  4156, 
MSC  7806,  Bethesda.  MD  20892,  (301)  435- 
1722,  duboisrOdrg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 


Dated:  August  6, 1999. 
Anna  Snoufifer, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  99-20824  Filed  8-11-99;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

poclMt  No.  PR  <«6  n  04] 

Notice  of  Propoaed  Information 
Collection:  Comment  Requeat;  Welfare 
to  Work:  A  Compretienaive  Guide  of 
Welfare  to  Woric  Reaourcee  and 
Servicee 

agency:  OfGce  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development ,  HT  ID. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date  October  12, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Sheila  E.  Jones,  Reports  Liaison  Officer. 
Department  of  Housing  &  Urban 
Development,  451  Seventh  Street,  SW, 
Room  7230,  Washington,  DC  20410- 
7000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Maxine  Wallace,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.  Washington,  DC  20410, 
telephone  (202)  708-2186  ext.  4385. 
This  is  not  a  toll-firee  number.  Copies  of 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Wallace. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
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■den  of  the  proposed  collection  of 
formation;  (3)  Enhance  the  quality. 
"Ity.  and  clarity  of  the  infonnation  to 
collected;  and  (4)  Minimize  the 
bilrden  of  the  collection  of  information 
0  [^  those  who  are  to  respond;  including 
tJ  ik'ough  the  use  of  appropriate 
a  Litomated  collection  techniques  or 
0  t|ier  forms  of  information  technology, 

^.,  permitting  electronic  submission  of 
responses. 

is  Notice  also  lists  the  following 
rmation: 


n'l 


Itle  of  Proposal:  Welfare  to  Work:  A 
C  dmprehensive  Guide  of  Welfare  to 
Vybrk  Resources  and  Services. 

t)SfB  Control  Number,  if  applicable: 
2^6-0168. 

iscription  of  the  need  for  the 
ii  vformation  and  proposed  use: 
Tormation  collection  is  required  to 
•vide  employers  in  eight  (8)  cities 
(ifew  York,  Baltimore,  Kansas  Qty,  St. 
is.  Dallas,  Seattle,  Denver  and  San 
itonio)  with  helpful  information  on 
and  training  welfare  recipients 
aijworkers. 

\gencyform  numbers,  if  applicable: 

(embers  of  affected  public:  Service 
)viders  including  Not-for-Profits  and 
^te,  Local  and  Tribal  Governments 
be  the  primary  affected  members  of 
public.  Businesses  and  other  fbr- 
>fit  agencies  will  be  affected  members 
a$  Iwell. 

Estimation  of  the  total  numbers  of 
ITS  needed  to  prepare  the  infonnation 

c^pection  including  number  of 

oondents.  frequency  of  response,  and 
irs  of  response:  The  estimated 
iber  of  respondents  is  1,200.  The 
bposed  frequency  of  the  response  to 
I  collection  of  information  is  one- 
^e.  It  is  beUeved  that  it  will  take 

a^broximately  one  (1)  hour  to  complete 

tlii  questionnaire  with  1,200 

re  s  pondents  for  a  total  of  1 ,200  hours. 

;  itatus  of  the  proposed  information 
a.  K  lection: 

I  lUthority:  The  Paperwork  Reduction  Act 
of   995, 44  U.S.C.  Chapter  35,  as  amended. 

/  lUgust  3, 1999. 
On  dell  Cooper. 

Ai  a  istant  Secretary  for  Community  Planning 

ai  i  f  Development. 

[F^  Doc.  99-20800  Filed  8-11-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DockM  No.  FR-4511-f«-02] 

Request  for  Proposals;  Contract 
Administratora  for  Project-Based 
Section  8  Housing  Assistance 
Payments  (HAP)  Contracts; 
Amendments 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

ACTION:  Notice  of  request  for  proposals; 
amendment. 

SUMMARY:  On  May  3, 1999,  HUD  issued 
a  Request  for  Proposals  (RFP)  pertaining 
to  Contract  Administrators  for  Project- 
Based  Section  8  Housing  Assistance 
Payments  (HAP)  Contract.  The  RFP  was 
published  in  the  Federal  Register  on 
May  19, 1999,  to  ensure  a  wider 
dissemination.  Through  the  RFP,  HUD 
is  seeking  sources  interested  in 
providing  contract  administration 
services  for  project-based  Housing 
Assistance  Pajrment  Contracts  under 
Section  8.  The  RFP  solicitation  is  not  a 
formal  procurement  within  the  meaning 
of  the  Federal  Acquisition  Regulations 
(FAR)  but  follows  many  of  those 
principles. 

HUD  amended  the  RFP  on  August  2, 
1999.  This  notice  pubUshes  the 
amendments  already  issued,  again,  for 
the  purpose  of  wider  dissemination. 

Offerors  must  submit  technical  and 
cost  proposals  prior  to  the  RFP 
deadline.  Proposals  in  response  to  the 
RFP  are  due  to  the  HUD  Denver 
Multifamily  Hub  at  5:00  pm  MDT 
Wednesday,  August  25, 1999.  The 
amendments  provide  the  exact 
submission  location.  The  amendments 
to  the  RFP  follow: 

Dated  August  9, 1999. 

William  C  Apgar. 

Assistant  Secretary  for  Housing,  Federal 
Housing  Commissioner. 

1.  Introduction 

a.  The  second  paragraph  of  the 
Introduction  section  is  amended  to 
replace  the  number  "9"  in  the  last 
sentence  with  the  niunber  "8,"  and  to 
add  a  new  sentence  to  the  end  of  second 
paragraph. 

Paragraph  2    Amended 

When  HUD  renews  the  expired 
project-based  HAP  Contracts  that  PHAs 
currently  administer,  HUD  generally 
expects  to  transfer  |:ontract 
administration  of  the  renewed  HAP 
Contracts  to  the  Contract  Administrator 
(CA)  it  selects  through  this  RFP  for  the 
service  area  where  the  property  is 
located.  This  RFP  does  not  apply  to 


contract  administration  of  Section  8 
projects  assisted  under  the  Section  8 
moderate'rehabilitation  program 
(including  the  Section  8  moderate 
rehabilitation  single  room  occupancy 
program)  or  the  Section  8  project-based 
certificate  program,  or  to  contract 
administration  of  Section  8  projects  to 
be  assisted  under  the  Section  8  project- 
based  voucher  program.  In  addition,  the 
following  projects  will  not  be 
transferred  to  contract  administrators: 
HUD-owned  projects;  projects  in 
foreclosure  pipelines;  projects  classified 
as  MIP  (mortgagee-in-possession); 
projects  referred  to  the  Enforcement 
Center;  projects  where  the  owner  has 
advised  that  they  intend  to  "opt-out." 

b.  The  fourth  paragraph  is  amended  to 
add  the  words  "and  the  District  of 
Columbia"  at  the  end  of  the  second 
sentence,  and  in  the  last  sentence  to 
remove  all  language  following  the  word 
"other"  and  to  insert  in  its  place  the . 
phrase  "public  or  private,  profit  or  non- 
profit entities." 

Paragraph  4    Amended 

Proposals  in  response  to  this  RFP  may 
cover  an  area  no  smaller  than  an 
individual  State  (or  U.S.  Territory). 
Proposals  may  cover  one  or  more  HUD 
Multifamily  Hubs  or  one  or  more  States 
(or  U.S.  Territory),  and  the  District  of 
Columbia.  Geographic  Service  Area 
Jurisdiction  (Attachment  U)  describes 
the  jurisdictions  of  the  Multifamily 
Hubs.  HUD  encourages  proposals 
through  joint  venttues  and  other  public 
or  private,  profit  or  non-profit  entities. 

3.  Statement  of  Woik 

Additional  references  are  added  to  the 
"references"  sections  of  each  of  Section 

3.3,  Rental  Adjustments,  and  Section 

3.4,  Opt-Out  and  Contract  Tennination 
as  follows: 

3.3  Rental  Adjustments 

References  Amended 

References: 
HUD  Handbook  4350.1 
Notice:  H-98-34 
Notice:  H-98-3 
Notice:  H-98-27 
Notice:  H-99-08 
Notice:  H-99-13 
Notice:  H-99-15 

Internal  Housing  Memoranda  dated  2/9/ 
99  and  5/7/99 

3.4  Opt-Out  and  Contract  Tennination 

References  Amended 

References: 
Notice:  H-98-34 
Notice:  H-99-08 
Notice:  H-99-13 

Internal  Housing  Memoranda  dated  2/9/ 
99  and  5/7/99 
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3.7  Section  8  Budgets,  Requisitions, 
Revisions  and  Year-end  Statements 

The  last  sentence  in  the  first 
paragraph  is  revised  to  state  that  year- 
end  settlements  are  to  be  submitted 
within  45  days  of  the  end  of  the  CA's 
fiscal  year. 

Paragraph  1    Amended 

To  receive  monthly  ACC  payments, 
Section  8  budgets  and  requisitions  (and 
revisions  as  required)  must  be  submitted 
for  each  HAP  contract  at  least  90  days 
before  the  beginning  of  the  fiscal  year. 
Also  to  receive  monthly  ACC  payments. 
Year-end  settlement  statements  must  be 
prepared  and  submitted  within  45  days 
of  the  end  of  the  CA's  fiscal  year. 

3.8  Contnct  Administrator's  Audit 

a.  The  fourth  "bullet"  paragraph 
imder  the  subheading  "Requirements" 
is  amended  to  replace  "FMC"  with 
"HUD". 

Subpara^aph  4    Under 
"Requirements"  Amended 

Requirements: 

•        *        *      -  *        * 

•  Provide  HUD  with  annual  financial 
audit  of  the  CA's  activities  the  earlier  of 
30  days  after  receipt  of  the  auditors 
report  or  9  months  after  the  CA's  fiscal 
year  end  (FYE)  (in  accordance  with 
0MB  Circular  A-133).  This  audit  mast 
be  performed  by  an  independent  public 
accountant  (IPA). 

3.10    Renewals  of  Expiring  Section  8 
Qmtracts 

Additional  references  are  added  to  the 
"reference"  section  of  section  3.10  as 
follows: 

Reference  Amended 

Reference: 
Notice:  H-98-34 
Notice:  H-99-08 
Notice:  H-99-13 

Internal  Housing  Memoranda  dated  2/9/ 
99  and  5/7/99 

3.12    Physical  Inspection 

Additional  references  are  added  to  the 
"reference"  section  of  Section  3.12  as 
follows: 

Reference  Amended 

Reference: 

HUD  Handbook  4350.1 
Federal  Register,  September  1, 1998 
Housing  Assistance  Payments  (HAP) 
Contract 

5.1    Service  Area  Designation 

The  first  paragraph  of  this  section  is 
amended  by  adding  at  the  end  of  the 
second  sentence  and  the  end  of  the  third 


sentence  the  words  "iand  the  District  of 
Columbia". 

Paragraph  1    Amended 

Proposals  in  response  to  this 
solicitation  must  clearly  designate  the 
intended  service  area.  Ofiierors  must  bid 
to  provide  contract  administration 
services  for  areas  no  smaller  than  an 
individual  State  (or  U.S.  Territory)  and 
the  District  of  Columbia.  HUD  will 
accept  proposals  covering  the  entire 
nation,  midtiple  Multifamily  Hubs, 
individual  Multifamily  Hubs,  or  any 
combination  of  states,  but  no  smaller 
than  an  individual  State  (or  U.S, 
Territory)  and  the  District  of  Columbia. 
All  multi-state  proposals  must  provide  a 
separate  cost  proposal  for  each  state 
within  the  proposed  service  area  (see 
Attachment  II.B).  HUD  will  evaluate 
proposals  for  areas  larger  than  an 
individual  State  on  a  state  by  state  basis. 

5.2  Proposal  Organization 

a.  The  first  numbered  subparagraph, 
following  the  first  paragraph,  is 
amended  by  replacing  "20"  with  the 
number  "30". 

Subparagraph  #1    Amended 

1.  Understanding  and  Technical 
Approach — 30  pages. 

b.  A  new  paragraph  is  added  to  this 
section  to  read  as  follows: 

New  Paragraph  Added 

The  proposal  shall  include  an 
additional  page  placed  before  the 
appendix.  This  page  does  not  count 
toward  the  page  limitation.  This  page 
shall  state  whether  or  not  any  member 
of  the  Offeror  Bidding  Team  has  or  is 
currently  serving  as  a  Contract 
Administrator.  If  the  answer  is  yes, 
identify  the  team  member  or  members. 

5.3  Proposal  Due  Date 

The  first  paragraph  is  amended  to 
provide  for  a  new  deadline  date  and 
location  for  submission.  The  second  and 
third  paragraphs  of  this  section  are  not 
changed. 

Paragraph  1    Amended 

Ofiierors  must  submit  proposals  no 
later  than  5:00  PM  MDT,  Wednesday, 
August  25, 1999.  Offerors  must  submit 
proposals  to:  U.S.  Department  of 
Housing  and  Urban  Development, 
Attention:  Denver  Multifamily  Hub,  633 
1 7th  Street.  11th  Floor,  Denver,  CO 
80202-3607. 

7.1    Understanding  and  Technical 
Approach — 50  Points 

The  second  paragraph  of  this  section 
is  revised  to  change  the  number  "60"  to 
"120." 


Paragraph  2    Amended 

The  proposal  must  provide  a 
proposed  plan  for  the  transfer  of 
responsibUity  for  contract 
administration  from  HUD  to  the  CA  that 
includes,  but  need  not  be  limited  to, 
how  the  ofieror  will  be  prepared  to 
begin  operations  within  120  calendar 
days  after  award  of  the  ACC. 

7.1.1    Data  SjTstems 

The  first  paragraph  is  amended  by 
adding  a  new  sentence  at  the  end. 

Paragraph  1    Amended 

Ofiierors  must  demonstrate  their 
ability  to  comply  with  all  processing 
and  reporting  requirements  applicable 
to  CA  functions  contained  in  this  RFP, 
including  requirements  for  contract 
administrators  outlined  in  Section  108 
of  24  CFR,  Part  208— Electronic 
Transmission  of  Required  Data  for 
Certification  and  Recertification  and 
Subsidy  Billing  Procedures  for 
Multifamily  Subsidized  Projects  (a/k/a 
the  Automation  Rule).  CAs  are  expected 
to  have  Internet  Service  Provider  access 
for  communication  with  HUD.  (At  this 
time,  HUD  plans  for  most  data  entry  and 
data  transfer  with  CAs  to  occur  over  the 
Internet).  CAs  must  ensure  that  all 
systems  are  virus  free. 

(FR  Doc.  9»-20933  Filed  8-11-99;  8:45  am) 
■HJJNQ  CODE  421»-«7-l» 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMIIta  Sarvic* 

Notica  of  Racaipt  of  Applicationa  for 
Pamnit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 

Prt— 835640 
Applicant:  Cat  Dancers  Ranch,  Alachua,  FL 

The  applicant  requests  a  permit  to  re- 
export and  re-import  leopard  [Panthera 
pardus).  and  progeny  of  the  animals 
currently  held  by  the  applicant,  and  any 
animals  acquired  in  the  United  States  by 
the  applicant  to/from  worldwide 
locations  to  enhance  the  survival  of  the 
species  through  conservation  education. 
^Diis  notification  covers  activities 
conducted  by  the  applicant  over  a  three- 
year  period. 
PRT-015807 
Applicant:  D.  Barry  Lederach,  Telford,  PA 
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The  apphcant  requests  a  pennit  to 
]  aport  the  sport-hunted  trophy  of  one 

:  1  lale  bontebok  {Damaliscus  pygargus 
:  orcas)  cidled  from  a  captive  herd 

:  ]  maintained  imder  the  management 
1  rogram  of  the  Republic  of  South  Africa, 
i  tr  the  purpose  of  enhancement  of  the 

1 1  u^val  of  the  species. 
' RT-015933 

.  1  ppUcant:  Clark  S.  Ullom,  Marietta,  GA 

The  applicant  requests  a  pennit  to 
]  aport  the  sport-himted  trophy  of  one 

1  ]  lale  bontebok  [Damaliscus  pygargus 
:  orcas)  culled  from  a  captive  herd 

:  I  laintained  under  the  management 
J  rogram  of  the  Republic  of  South  Africa, 
(kr  the  purpose  of  enhancement  of  the 

I  ituvival  of  the  species 

;  'RT-ai5482. 835802,  012984 

.  1  pplicant:  Randy  Miller,  Big  Bear  City,  CA 

The  applicant  requests  a  permit  to  re- 
I  ( cpoTt  and  re-import  tigers  [Panthera 
i  laris],  African  leopard  [Panther 
tardus),  and  progeny  of  the  animals 
I  r  irrently  held  by  the  applicant  and  any 

I  inimals  acquired  in  the  United  States  by 
'•  he  applicant  to/from  worldwide 

.tions  to  enhance  the  siuvival  of  the 
lecies  through  conservation  education, 
is  notification  covers  activities 
Conducted  by  the  applicant  over  a  three- 
]  rtear  period. 

Written  data  or  comments  should  be 

I I  ibmitted  to  the  Director,  U.S.  Fish  and 
^  f  'ildlife  Service,  Office  of  Management 
.  yithority,  4401  North  Fairfax  Drive, 

om  700,  Arlington,  Virginia  22203 
d  must  be  received  by  Uie  Director 
thin  30  days  of  the  date  of  this 
iiblication. 

The  following  appUcants  have 
ibplied  for  a  permit  to  conduct  certain 
)  II  livities  with  marine  mammals.  The 
a  )plication  was  submitted  to  satisfy 
n  quirements  of  the  Marine  Mammal 
•^tection  Act  of  1972,  as  amended  (16 

aS.C.  1361  et  seq.),  and  the  regulations 
veming  marine  mammals  (50  CFR 
■"). 

:T-015398 

opiicant:  Ron  Watson,  Hamilton,  OH 

The  apphcant  requests  a  permit  to 
port  a  polar  bear  [Ursus  maritimus) 
^iort-hunted  from  the  Lancaster  Sound 
]ioIar  bear  population,  Canada  for 
jtersonal  use. 

inT-014012 

J  \  opiicant:  Joe  T.  Lock,  Laneville,  TX 

The  applicant  requests  a  permit  to 
iihport  a  polar  bear  [Ursus  maritimus) 
i  port-hunted  fit)m  the  Lancaster  Sound 
[iplar  bear  population,  Canada  for 
]  lersonal  use. 
J  L  iplicant:  David  Rain,  Cedarville,  NJ 


PRT-015154 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  M'Clintock 
Channel  polar  bear  population,  Canada 
for  personal  use. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  vdthin  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  August  9, 1999. 

Kristen  Nelson, 

Acting  Chief,  Branch  ofPennits,  Office  of 
Management  Authority. 

[FR  Doc.  99-20853  Filed  8-11-99;  8:45  ami 
BILLING  CODE  431 0-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-110-0777-30-24-1A;  HAG  99-0279] 

Emergency  Closura  of  Public  Lands: 
Josephine  County,  OR 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Emergency  closure  of  public 

lands  and  access  roads  in  Josephine 

County,  Oregon. 

.  SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  in  Josephine 
County,  Oregon,  are  hereby  temporarily 
closed  to  all  public  use,  including 
vehicle  operation  and  sightseeing  from 
August  3,  1999  until  this  notice  is 
rescinded.  The  closure  is  made  under 
the  authority  of  43  CFR  9268.3(d)(l)(l) 
and  8364.1(a). 

The  public  lands  affected  by  this 
emergency  closure  are  specifically 
identified  as  follows: 

Section  27,  Section  29,  Section  31,  Section 
33,  Section  34,  Section  35;  T.  37  S.,  R.  7 
W.,  Willamette  Meridian.  Section  2,- 
Section  3,  Section  5,  Section  7  and  Section 
11,  and  Section  15;  T.  38  S.,  R.  7  W.. 
Willamette  Meridian. 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order:  Bureau  employees;  state,  - 
local  and  federal  law  enforcement  and 
fire  protection  personnel;  and  the 
holders  of  Bureau  of  Land  Management 
(BLM)  permits  and/or  contracts.  Access 


by  additional  parties  may  be  allowed, 
but  must  be  approved  by  the  Authorized 
Officer  or  their  representative. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0-7,  which  include  a  fine 
not  to  exceed  12  months,  as  well  as  the 
penalties  provided  imder  Oregon  State 
law. 

The  pubUc  land  is  temporarily  closed 
to  imauthorized  public  use  under  this 
order  and  will  be  posted  with  signs  at 
points  of  public  access. 

The  purpose  of  this  emergency 
temporary  closure  is  to  protect  persons 
from  potential  harm  and  protect 
valuable  public  property  from 
luiauthorized  abuse. 

This  closure  is  effective  from  August 
3, 1999  until  this  notice  is  rescmded. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Wenker,  District  Manager,  Medford 
District  Office,  at  (541)  770-2200. 

Dated:  August  3, 1999. 
Ron  Wenker, 
District  Manager. 

(FR  Doc.  99-20810  Filed  8-11-99;  8:45  am] 
BIUJNG  CODE  4310-3»-li 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-110-0777-30-24-1A;  HAG  99-0280] 

Emergency  Closure  of  Public  Lands: 
Jackson  and  Josephine  Counties, 
Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior.  ■' 

ACTION:  Emergency  closure  of  public 
lands  and  access  roads  in  Jackson  and 
Josephine  Coiuities,  Oregon. 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  in  Jackson  and 
Josephine  Counties,  Oregon,  are  hereby 
temporarily  closed  to  all  public  use, 
including  vehicle  operation  and 
sightseeing  from  August  5, 1999  until 
this  notice  is  rescinded.  The  closure  is 
made  imder  the  authority  of  43  CFR 
9268.3(d)(l)(l)  and  8364.1(a). 

The  public  lands  affected  by  this 
emergency  closure  are  specifically 
identified  as  follows: 

Sections  20.  29,  30,  31:  T.  38  S.,  R.  4  W., 
Willamette  Meridian,  )ackson  County 

Sections  6.  7:  T.  39  S.,  R.  4  W.,  Willamette 
Meridian,  Jackson  County 

Sections  1,  12, 13:  T.  39  S.,  R.  5  W., 

Willamette  Meridian,  Josephine  County 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order:  Bureau  employees;  state. 
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local  and  federal  law  enforcement  and 
fire  protection  personnel;  and  the 
holders  of  Bureau  of  Land  Management 
(BLM)  permits  and/or  contracts.  Access 
by  additional  parties  may  be  allowed, 
but  must  be  approved  by  the  Authorized 
Officer  or  their  representative. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0-7,  which  include  a  fine 
not  to  exceed  12  months,  as  well  as  the 
penalties  provided  under  Oregon  State 
law. 

The  public  land  is  temporarily  closed 
to  unauthorized  public  use  under  this  - 
order  and  will  be  posted  with  signs  at 
points  of  public  access. 

The  purpose  of  this  emergency 
temporary  closure  is  to  protect  persons 
from  potential  harm  and  protect 
valuwle  public  property  from 
unauthorized  abuse. 

This  closure  is  effective  from  August 
5, 1999  imtil  this  notice  is  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Wenker,  District  Manager,  Medford 
District  Office  at  (541)  770-2200. 

Dated:  August  5, 1999. 
AanmHorton, 

Acting  District  Manager. 

(FR  Doc.  99-20913  Filed  8-11-99;  8:45  am] 

BHJJNO  C00£  4*1»-33-M 


DEPARTMENT  OF  THE  INTERIOR 

BwwNi  of  Land  Management 
[NV-060-^809] 

Notice  of  AvaHabHKy;  Environmental 
Impact  Statement;  Soutti  Pipeline 
Protect;  IVopoeed  Expanalon  of 
Exlallng  Gold  Mining^Proceaelng 
Operatlona;  Lander  County,  Nevada 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

COOPERATWIQ  AOBKIES:  Nevada  Division 

of  Wildlife,  U.S.  Army  Corps  of 

Engineers. 

ACTION:  Notice  of  availability  of  the 

Draft  Environmental  Impact  Statement 

for  the  South  Pipeline  Project,  Lander 

County,  Nevada. 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  and  40  Code  of  Federal 
Regulations  1500-1508  Council  on 
Environmental  Quality  Regulations, 
notice  is  hereby  given  of  the  availability 
for  comment  of  the  Draft  Environmental 
Impact  Statement,  prepared  by  the 
Battle  Mountain  BLM,  which  analyzes 
the  environmental  effects  of  the  South 
Pipeline  Project,  the  No  Action 


Alternative,  and  the  Pipeline  Backfill 
Alternative. 

DATES:  Written  comments  must  be  post- 
marked or  otherwise  delivered  by  4:30 
p.m.  on  October  5, 1999.  Comments  may 
also  be  presented  at  public  meetings  to 
be  held: 
August  30, 1999  (7-9  pm)  BLM  office. 

Battle  Mountain,  NV 
August  31, 1999  (7-9  pm)  Crescent 
Valley,  NV  Community  Center 
A  limited  number  of  copies  of  the 
Draft  EIS  may  be  obtained  at  the  Battle 
Mountain  BLM  Field  Office. 
ADORESSES:  Written  comments  shoidd 
be  addressed  to  the  Bureau  of  Land 
Management,  Battle  Motmtain  Field 
Office,  50  Bastian  Road,  Battle 
Mountain,  Nevada  89820.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  (7:30  a.m.  to  4:30 
p.m.),  Monday  through  Friday,  except 
holidays,  and  may  be  published  in  the 
EIS.  Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  imder 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  yotu  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirely. 

FOR  FURTHER  MFORHATION  CONTACT:  Gary 
Foulkes,  Battle  Moimtain  BLM  at  (775) 
635-4060. 

SUPPt-EMENTARY  INFORMATION:  Cortez 
Gold  Mines,  Inc.  (CGM)  proposes  to 
extend  gold  mining  operations  at  the 
Pipeline  Mine  within  the  Gold  Acres 
Mining  District  in  Lander  County, 
approximately  30  miles  southeast  of 
Battle  Mountain.  Nevada.  The  South 
Pipeline  Project  (Proposed  Action) 
would  include  an  expansion  of  the 
existing  open  pit  and  waste  rock 
disposed  sites,  and  the  development  of 
heap  leach  and  ancillary  fecilities.  The 
Proposed  Action  would  require  surface 
disturbance  of  4,450  acres,  all  of  which 
is  public  land  administered  by  the 
Bureau  of  Land  Management.  Minhig 
operations  are  expected  to  occur  seven- 
days-a-week,  24-hoius-a-day,  for  an 
additional  10  years  (total  life  of  18 
years). 

Gerald  M.  Smith, 

Field  Manager,  Battle  Mountain  Field  Office. 
(PR  Doc.  99-20812  Filed  8-11-99;  8:45  am) 
BILUNa  CODE  4910-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L.and  Management 

[NV-030-«9-1020-24-1  A] 

Sierra  Front/Northweet  Greet  Baein 
Reeource  Advieory  Council-Suligroup 
Meeting,  Notice  of  Meeting  Location 
and  Time,  Nevada 

AGENCY:  Biueau  of  Land  Management, 
Interior. 

ACTION:  Resource  Advisory  Council 
Subgroup  meeting  locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the 
Department  of  the  Interior,  Biueau  of 
Land  Management  (BLM)  Council 
Subgroup  meeting  will  be  held  as 
indicated  below.  The  topic  for 
discussion  will  be  the  draft  Black  Rock 
Management  Plan. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  coimcil.  Time  will  be 
allocated  for  public  comments.  The 
public  comment  period  for  the  council 
meeting  is  listed  below.  Individuals 
who  plan  to  attend  and  need  further 
information  about  the  meeting  or  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Robert 
Stewart  at  the  Carson  City  Field  Office, 
5665  Morgan  Mill  Road,  Carson  City, 
NV  89701,  telephone  (775)  885-6000. 

DATE  &  TIME:  The  council  will  meet  on 
Friday,  August  27, 1999  from  8:00  a.m. 
to  12:00  noon,  at  the  Bureau  of  Land 
Management  Winnemucca  Field  Office, 
5100  East  Winnemucca  Boulevard. 
Winnemucca,  NV,  in  the  main 
conference  room.  If  due  to  imforeseeable 
problems  this  site  is  not  available,  the 
meeting  will  be  rescheduled.  Public 
comment  will  be  received  during  the 
cotuse  of  the  meeting,  as  determined  by 
the  subgroup  leader. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Reed,  Field  Office  Manager, 
Winnemucca  Field  Office,  telephone 
(775)  623-1500. 

Dated:  August  6, 1999 
Terry  A.  Reed. 
Field  Office  Manager. 

[FR  Doc.  99-20919  Filed  8-11-99;  8:45  am] 
BILLINQ  CODE  431 0-HC-U 
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3PARTMENT  OF  THE  INTERIOR 
reau  of  Land  Management 

14-010;  COC-61627] 

I  of  Meeting  on  Propo8«d 

il;  ML  Emmona  Iron  Bog/Fen; 
^lorado 

gust  3. 1999. 

Bureau  of  Land  Management, 
.1  erior. 

:  Notice  of  public  meeting. 


KRY:  This  notice  sets  forth  the 
8^\  ledule  and  agenda  for  a  forthcoming 
n)<  leting  on  the  Forest  Service 
Mf  i  thdrawal  application  for  the  Mt. 
E  3  tmons  Iron  Bog/Fen  for  protection  of 
n^  ural  resoiut:e  and  scientific  research 
ues  near  Crested  Butte,  Colorado, 
is  meeting  will  provide  the 
p^ortiuiity  for  public  involvement  in 
proposed  action  as  required  by 
regulation.  All  comments  will  be 
c(|i^sidered  when  a  final  determination 
isj  tnade  on  whether  this  land  should  be 
idrawn. 

DA|ES:  Meeting  will  be  held  on 
S^btember  15, 1999,  at  7:00  p.m.  All 
comments  or  requests  to  be  heard 
snpidd  be  received  by  close  of  business 
on  September  3, 1999,  at  the  Colorado 
SUte  Office. 

ESSES:  The  meeting  will  be  held  at 
I  Gunnison  County  Commissioners' 
ice.  200  East  Virginia  (Second  Floor), 
GUnnison,  Colorado  81230. 

I  FURTHER  mroRHATION  CONTACT: 
ris  E.  Chelius,  BLM  Colorado  State 
ice.  (303)  239-3706. 

ENTARY  MFORMATION:  The 
Ni:^ce  of  Proposed  Withdrawal  for  the 
lA^  Emmons  Bog/Fen  which  was 
pjiblished  in  the  Federal  Register  on 
Nuvember  16. 1998,  (63  FR  63745).  is 
hf  teby  modified  to  schedule  a  public 
mjeeting  as  provided  by  43  U.S.C.  1714. 
aikil43CFR2310. 

iThis  meeting  will  be  open  to  all 
initbrested  persons;  those  who  desire  to 
be  heard  in  person  and  those  who  desire 
to  submit  written  comments  on  this 
sueject.  All  conunents  and  requests  to 
'leard  should  be  submitted  to  the 
|orado  State  Director,  Bureau  of  Land 
lagement,  2850  Youngfield  Street, 
9wood,  Colorado  80215-7093,  by 
|)tember  3, 1999. 
ly  L.  Saunders, 
RMlty  Officer. 

{Ff^Doc.  99-20917  Filed  8-11-99;  8:45  am] 
I  CODE  431(KIB-9 


DEPARTMENT  OF  THE  INTERIOR 

Minerala  Management  Service 

Agency  Information  Collection 
Actlvltlea:  Propoaed  Collection; 
Comment  Requeat 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  extension  of  a 

currendy  approved  information 

collection  (0MB  Control  Number  1010- 

0057). 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  MMS  invites  the  public  and 
other  Federal  agencies  to  comment  on  a 
proposal  to  extend  the  currentiy 
approved  collection  of  information 
discussed  below.  The  Paperwork 
Reduction  Act  of  1995  (PRA)  provides 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number. 
DATES:  Submit  written  comments  by 
October  12, 1999. 
ADDRESSES:  Mail  or  hand  carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon, 
Virginia  20170-4817. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rides  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
of  the  collection  of  information  at  no 
cost. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  C, 
Pollution  Prevention  and  Control  (1010- 
0057). 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  43  U.S.C.  1331  et  seq., 
gives  the  Secretary  of  the  Interior 
(Secretary)  the  responsibility  to 
preserve,  protect,  and  develop  oil  and 
gas  resources  in  the  OCS.  This  must  be 
done  in  a  manner  that  is  consistent  with 
die  need  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  balance 
orderly  energy  resoiuce  development 
with  protection  of  the  hiunan,  marine, 
and  coastal  environments;  ensure  the 
public  a  fair  and  equitable  retiun  on  the 
resources  of  the  OCS;  and  preserve  and 
maintain  free  enterprise  competition. 
The  OCS  Lands  Act  Amendments  of 
1978  also  gave  the  Secretary  the 
responsibility  to  minimize  or  eliminate 
conflicts  among  the  exploration, 
development,  and  production  of  oil  and 
natural  gas  and  the  recovery  of  other 


resources  such  as  fish  and  shellfish.  The 
OCS  Lands  Act  at  43  U.S.C.  1332(6)      • 
states  that  "operations  in  the  [Ojuter 
Continental  Shelf  should  be  conducted 
in  a  safe  manner  by  well-trained 
personnel  using  technology, 
precautions,  and  techniques  sufficient 
to  prevent  or  minimize  the  likelihood  of 
blowouts,  loss  of  well  control,  fires, 
spillages,  physical  obstruction  to  other 
users  of  the  waters  or  subsoil  and 
seabed,  or  other  occurrences  which  may 
cause  damage  to  the  environment  or  to 
property,  or  endanger  life  or  health." 
The  OCS  Lands  Act  at  43  U.S.C. 
1334(a)(8)  also  requires  the  Secretary  to 
administer  the  provisions  of  this 
subchapter  relating  to  the  leasing  of  the 
OCS,  and  prescribe  such  rules  and 
regulations  as  may  be  necessary  "for 
compliance  with  the  national  ambient 
air  quality  standards  pursuant  to  the 
Clean  Air  Act  (42  U.S.C.  7401  et  seq.), 
to  the  extent  that  activities  authorized 
under  this  Act  significantiy  affect  the  air 
quality  of  any  State."  The  OCS  Lands 
Act  Amendments  at  43  U.S.C.  1843(b) 
direct  the  Secretary  to  "establish 
regidations  requiring  all  materials, 
equipment,  tools,  containers,  and  all 
other  items  used  on  the  Outer 
Continental  Shelf  to  be  properly  color 
coded,  stamped,  or  labeled,  wherever 
practicable,  with  the  owner's 
identification  prior  to  actual  use." 

Regulations  at  30  CFR  250,  subpart  C. 
"Pollution,  Prevention  and  Control" 
implement  these  statutory  requirements. 
We  use  the  information  collected  and 
records  maintained  under  subpart  C  to 
ensure: 

•  There  is  no  threat  of  serious, 
irreparable,  or  immediate  damage  to  the 
marine  environment  and  to  identify 
potential  hazards  to  commercial  fishing 
caused  by  OCS  oil  and  gas  exploration, 
development,  and  production  activities; 

•  The  location  of  items  lost  overboard 
is  recorded  to  aid  in  recovery  by  the 
operator  during  site  clearance  activities 
on  the  lease; 

•  Operations  are  conducted  according 
to  all  applicable  regulations,  permit 
conditions  and  requirements,  and 
conducted  in  a  safe  and  workmanlike 
manner; 

•  OCS  oil  and  gas  operations 
minimize  air  pollution  of  the  OCS  and 
adjacent  onshore  areas  and  comply  with 
the  emission  levels  specified  in  the 
MMS  Development  and  Production  Plan 
approval  conditions; 

•  A  data  baseline  is  established  for 
the  meteorological,  oceanographic,  and 
sea-ice  conditions  in  frontier  areas  of 
the  OCS  to  determine  that  offshore 
facilities  and  operational  practices  can 
withstand  the  expected  environmental 
forces  in  an  area; 
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•  Emissions  from  OCS  activities  are 
not  significantly  affecting  the  air  quaUty 
of  any  State  adjacent  to  the  OCS 
faciUties/operations; 

•  Discharge  or  disposal  of  drill 
cuttings,  sand,  and  other  well  solids, 
inclumng  those  containing  naturally 
occiuring  radioactive  materials,  are 
properly  handled  for  the  protection  of 
OCS  workers  and  the  environment;  and 

•  Facilities  are  insi>ected  daily  for  the 
prevention  of  poUution  and  problems 
observed  have  been  corrected. 

We  will  protect  proprietary 
information  submitted  according  to  the 
Freedom  of  Information  Act:  30  CFR 
250.118,  "Data  and  information  to  be 
made  available  to  the  pubhc';  and  30 
CFR  Part  252.  "OCS  Oil  ^d  Gas 
Information  Program."  No  items  of  a 
sensitive  nature  are  collected. 
Rmnponses  are  mandatory. 

Estimated  Number  ana  Description  of 
Respondents:  Approximately  130 
Federal  OCS  sulphur  or  oil  and  gas 
lessees. 

Frequency:  The  frequency  of  reporting 
is  on  occasion  or  monthly. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  annual  hour  burden 
fat  this  collection  is  149,510  hours, 
which  averages  1,150  hours  per 
respondent. 

This  burden  includes  a  data  collection 
effort  for  respondents  to  monitor 
emissions  air  quality  and  submit 
monthly  reports  for  a  1-year  study  of 
selected  in  sites  in  the  Breton  National 
Wildlife  Refuge/Wilderness  Area  (BWA) 
under  $§  250.303(k)  and  250.304(g). 
OMB  previously  approved  the 
information  collection  biuden  for  this, 
however,  the  project  has  been  on  hold. 
We  have  now  scheduled  the  effort  to 
begin  on  January  1, 2000,  as  announced 
in  the  Gulf  of  Mexico  OCS  Region's 
NotJoe  to  Lessees  and  Operators  (NTL) 
No.  99-G14. 

In  addition,  we  will  be  requesting  an 
increase  in  the  annual  burden  for  a  1- 
yeat  data  collection  effort  to  monitor  ^ 
ozone  and  regional  haze  air  quaUty  of 
facilities  in  the  Gulf  of  Mexico  west  of 
87**  30'  West  longitude  also  beginning 
January  1,  2000.  As  announced  in  NTL 
No.  99-G15,  monitoring  Mrill  be 
monthly,  with  an  aunual  report  due  the 
following  March  in  2001.  We  estimate 
285  additional  annual  burden  hours  per 
respondent  for  this  data  collection 
effort. 

Estimated  Aimual  Reporting  and 
Recordkeeping  "Non-Hour  Cwt" 
Burden:  OMB  previously  approved  the 
burden  on  lessees  and  operators  of  each 
lease  writhin  100  kilometers  of  the  BWA 
to  collect  and  report  meteorological  data 
under  §S  250.303Q)  and  250.304(h), 


although  this  collection  effort  has  also 
been  on  hold.  NTL  No.  99-G03 
announced  the  start  of  this  project  on 
January  1,  2000.  The  Offshore  Operators 
Committee  (OOC)  has  agreed  to 
imdertake  this  project.  The  OOC 
estimates  this  one-time  data  collection 
effort  will  cost  approximately 
$750,000.00,  which  will  be  expensed  to 
the  affected  OCS  lessees. 

Comments:  We  will  swnmarize 
written  responses  to  this  notice  and 
address  them  in  our  submission  for 
OMB  approval.  All  comments  will 
become  a  matter  of  public  record.  As  a 
result  of  your  comments  and  our 
consultations  with  a  representative 
sample  of  respondents,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  ova  submission  to  OMB.  In 
calculating  the  burden,  we  assumed  that 
respondents  perform  many  of  the 
requirements  and  maintain  records  in 
the  normal  course  of  their  activities.  We 
consider  these  to  be  usual  and 
customary  and  took  that  into  account  in 
estimating  the  burden. 

(1)  We  specifically  solicit  your 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  us  to  properly 
perform  our  functions,  and  Mrill  it  be 
useful? 

(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  biirden  on 
respondents,  including  through  the  use 
of  appropriate  automated  electronic, 
mechanical,  ot  other  forms  of 
information  technolonr? 

(2)  In  addition,  the  ERA  requires 
agencies  to  estimate  the  total  annual 
reporting  and  recordkeeping  "cost" 
burden  to  respondents  or  recordkeepers 
resulting  from  the  collection  of 
inficxmation.  We,  need  to  know  if  you 
have  costs  associated  with  the  collection 
of  this  information  fat  either  total 
capital  and  startup  cost  components  or 
annual  operation,  maintenance,  and 
purchase  of  service  components.  Your 
estimates  should  consider  the  costs  to 
generate,  maintain,  and  disclose  or 
provide  the  information.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  inciu'  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 


collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment:  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  (i)  Before  October  1, 1995; 
(ii)  to  comply  with  requirements  not 
associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government:  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  Atigust  6, 1999. 
John  V.  Nfirabella, 

Acting  Chief.  Engineering  and  Operations 

Division. 

[FR  Doc.  99-20798  Filed  8-11-99;  8:45  am] 

BUJJNGCOOE  *3^o-^m-* 


DEPARTMENT  OF  THE  INTERIOR 
MInarals  Managemefit  Sarvic* 


Agancy  InfomMtion  CoNactlon 
AcHvWaa:  Propoaad  CoWactlon; 
ConwnanI  Ra(|uaat 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  extension  of  a 

currently  approved  information 

collection  (OMB  Control  Number  1010- 

0059). 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  K^S  invites  the  public  and 
other  Federal  agencies  to  comment  on  a 
proposal  to  extend  the  nurently 
approved  collection  of  information 
(hscussed  below.  The  Paperwork 
Reduction  Act  of  1995  (PRA)  provides 
that  an  agraicy  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid 
OfBce  of  Management  and  Budget 
(OMB)  control  niunber. 
DATES:  Submit  written  comments  by 
October  12, 1999. 
AOORESSES:  Mail  or  hand  carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service: 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024: 381  Elden  Street:  Hemdon. 
Virginia  20170-1817. 
ron  FURTHER  MFORMATION  CONTACT: 
Alexis  Londm.  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
of  the  collection  of  information  at  no 
cost. 

SUPPLEMENTARY  INFORMATION: 
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litle:  30  CFR  250,  Subpart  H,  Oil  and 
Gas  Production  Safety  Systems  (1010- 
00^). 

/  bstract:  The  Outer  Ckintinental  Shelf 
(ddS)  Lands  Act,  43  U.S.C.  1331  et  seq., 
giV^s  the  Secretary  of  the  Interior 
(Secretary)  the  responsibility  to 
pr^erve,  protect,  and  develop  oil  and 
gas  resources  in  the  OCS.  This  must  be 
done  in  a  manner  that  is  consistent  with 
th^sieed  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  balance 
or^brly  energy  resource  development 
wiqi  protection  of  the  human,  marine, 
and  coastal  environments;  ensure  the 
puplic  a  fair  and  equitable  return  on  the 
resources  of  the  OCS;  and  preserve  and 
itain  free  enterprise  competition. 
I  OCS  Lands  Act  at  43  U.S.C.  1332(6) 
Bs  that  "operations  in  the  [0]uter 
^tinental  Shelf  should  be  conducted 
safe  manner  by  well-trained 
^onnel  using  technology, 
precautions,  and  techniques  sufficient 
to  drevent  or  minimize  the  likelihood  of 
blowouts,  loss  of  well  control,  fires, 
spillages,  physical  obstruction  to  other 
ustjs  of  the  waters  or  subsoil  and 
seal^,  or  other  occurrences  which  may 
cam^e  damage  to  the  environment  or  to 
property,  or  endanger  life  or  health." 

Ijlbgulations  at  30  CFR  250,  subpart  H, 
"Oil  and  Gas  Production  Safety 
Sy^ems"  implement  these  statutory 
requirements.  We  use  the  information 
collected  under  subpart  H  to  evaluate 
equpment  and/or  procediu«s  that 
les^es  propose  to  use  during 
production  operations.  Information  is 
alsd  used  to  verify  the  no-flow  condition 
of  wells  to  continue  the  waiver  of 
recj^irements  to  install  valves  capable  of 
prOtenting  backflow.  The  MMS 
inspectors  review  the  records 
mai  stained  to  verify  compliance  with 
test  ng  and  minimiun  safety 
reqjiiirements. 

uj  addition,  in  the  Pacific  OCS 
Region,  MMS  reviews  copies  of  the 
Emergency  Action  Plans  that  lessees 
an(^joperators  submit  to  their  local  air 
qu^ty  agencies  to  ensure  that 
abatlement  procedures  do  not  jeopardize 
safe  platform  operations. 

We  will  protect  proprietary 
information  submitted  according  to  the 
Freedom  of  Information  Act;  30  CFR 
250.118,  "Data  and  information  to  be 
made  available  to  the  public";  and  30 
CFFjPart  252,  "OCS  Oil  and  Gas 
Inf<t)rmation  Program."  No  items  of  a 
sensdtive  nature  are  collected. 
Responses  are  mandatory. 

4s  timated  Number  and  Description  of 
Aei;»onde/ite;  Approximately  130 
Feqiiral  OCS  sulphur  or  oil  and  gas 
les$4es. 


Frequency:  The  frequency  of  reporting 
is  on  occasion  or  annual. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
ciurently  approved  annual  hour  biu-den 
for  this  collection  is  2,900  hours,  which 
averages  22.5  hours  per  respondent. 

Estimated  Aimual Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  None  identified. 

Comments:  We  will  stunmarize 
written  responses  to  this  notice  and 
address  them  in  our  submission  for 
OMB  approval.  All  comments  will 
become  a  matter  of  public  record.  As  a 
result  of  your  comments  and  our 
consultations  with  a  representative 
sample  of  respondents,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB.  In 
calculating  the  burdeu,  we  assiuued  that 
respondents  perform  many  of  the 
requirements  and  maintain  records  in 
the  normal  course  of  their  activities.  We 
consider  these  to  be  usual  and 
customary  and  took  that  into  account  in 
estimating  the  burden. 

(1)  We  specifically  solicit  your 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  us  to  properly 
perform  our  functions,  and  will  it  be 
useful? 

(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  th^ 
information  collection  biuden  on 
respondents,  including  through  the  use 
of  appropriate  automated  electronic, 
medianical,  or  other  forms  of 
information  technology? 

(2)  In  addition,  the  PRA  requires 
agencies  to  estimate  the  total  annual 
reporting  and  recordkeeping  "non-hour 
cost"  burden  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  We  need  to 
know  if  you  have  costs  associated  with 
the  collection  of  this  information  for 
either  total  capital  and  startup  cost 
components  or  annual  operation, 
maintenance,  and  purchase  of  service 
components.  Your  estimates  should 
consider  the  costs  to  generate,  maintain, 
and  disclose  or  provide  the  information. 
You  should  describe  the  methods  you 
use  to  estimate  major  cost  factors, 
including  system  and  technology 
acquisition,  expected  useful  life  of 
capital  equipment,  discount  rate(s),  and 
the  period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 


collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  (i)  Before  October  1, 1995; 
(ii)  to  comply  with  requirements  not 
associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

AiMS  Information  Collection 
Clearance  Officer:  Jo  Aim  Lauterbach, 
(202) 208-7744. 

Dated:  August  4, 1999. 

E.P.  Danenberger, 

Chief,  Enginaffring  and  Operations  DivisioTt. 
[FR  Doc.  99-20799  Filed  8-11-99:  8:45  am]  " 

BILUNO  COOE  4310-MR-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaent  Decrae 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice.  28  U.§.C.  50.7, 
notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  et  al.,  v. 
County  of  Muskegon,  Michigan,  et  al.. 
Civ.  No.  1-97-CV-486,  was  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  Michigan,  on  July 
30,  1999.  The  action  was  brought  by  the 
United  States  against  the  County  of 
Muskegon,  Michigan  ("Muskegon")    - 
under  Section  309(b)  and  (d)  of  the 
Clean  Water  Act  ("the  Act"),  33  U.S.C. 
1319(b)  and  (d),  for  injimctive  relief  and 
assessment  of  civil  penalties.  The 
Complaint  alleged  violations  by 
Muskegon  of  Section  301  of  the  Act,  33 
U.S.C.  1311.  and  the  terms  and 
conditions  of  its  National  Pollutant 
Discharge  Elimination  System 
("NPDES")  Permits  issued  pursuant  to 
Section  402  of  the  Act.  33  U.S.C.  1342, 
and  for  violations  of  two  administrative 
orders  issued  to  Muskegon  by  the  U.S. 
Environmental  Protection  Agency 
pursuant  to  Section  309(a)  of  the  Act,  33 
U.S.C.  1319(a).  in  connection  with  two 
Publicly  Owned  Treatment  Works 
owned  and  operated  by  Muskegon. 

Under  the  proposed  consent  decree, 
Muskegon  will  pay  $160,000  in  civil 
penalties  for  past  violations.  In  addition. 
Muskegon  will  implement  certain 
remedial  actions  to  effect  compliance 
with  its  NPDES  permit  requirements 
including:  (1)  measures  to  comply  with 
the  efiluent  discharge  limits  for  fecal 
coliform  and  total  suspended  solids 
from  its  Metro  POTW;  and  (2)  measures 
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to  implement  its  Michigan-approved 
industrial  pretreatment  program. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  et  al.,  v. 
County  of  Muskegon.  Michigan,  et  al. 
D.J.  Ref.  90-5-1-1-4382. 

The  proposed  consent  decree  may  be 
examined  at :  (1)  the  Office  of  the 
United  States  Attorney  for  the  Western 
District  of  Michigan.  The  Law  Building. 
330  Ionia  Avenue,  NW,  5th  Floor,  Grand 
Rapids,  Michigan  49503,  (616-456- 
2404);  (2)  The  United  States 
Environmental  Protection  Agency 
(Region  5),  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604-3590  (contact 
Robert  Thompson  (312-353-«700)); 
and.  (3)  the  U.S.  Department  of  Justice. 
Environment  and  Natural  Resources 
Division  Consent  Decree  Library.  120  G 
Street.  NW.  3rd  Floor.  Washington.  DC 
20005  (202-624-0892).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW,  3rd  Floor,  Washington,  DC  20005. 
When  requesting  a  copy,  please  refer  to 
United  States  et  al.,  v.  County  of 
Muskegon,  Michigan,  et  al.  D.J.  Ref.  90- 
5-1-1-4382.  and  enclose  a  check  in  the 
amount  of  $8.25  for  the  consent  decree 
only  (33  pages  at  25  cents  per  page 
reproduction  costs),  or  $24.50  for  the 
consent  decree  and  all  appendices  (98 
pages),  made  payable  to  the  Consent 
Decree  Library. 
Joel  M.  Gran, 

Chief.  Environmental  Enforcement  Section, 
Envirorunent  and  Natural  Resources  Division. 
[FR  Doc.  99-20807  Filed  8-11-99;  8:45  am) 
■LUNQ  CODE  4410-1S-H 


DEPARTMENT  OF  JUSTICE 

NoUc*  of  Lodging  of  Satttomant 
SttpulatkNi  Pursuant  to  Tlia  Claan  Air 
Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice.  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
Stipulation,  Settlement  Agreement,  and 
Order  in  United  States  v.  Strategic 
Materials,  Inc.,  Civ.  No.  99-C-0853,  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Wisconsin,  on  July  28th,  1999.  That 
action  was  brought  against  defendant 
pursuant  to  Sections  110  and  113  of  the 
Qean  Air  Act  ("the  Act"),  42  U.S.C. 


7410,  7413,  for  violations  at  its  glass 
recycling  facility,  located  in  Milwaukee, 
Wisconsin.  Specifically,  the  complaint 
alleges  that  SMI  has  violated  the  Act 
and  the  requirements  or  prohibitions  of 
the  State  Implementation  Plan  for  the 
State  of  Wisconsin,  promulgated 
pursuant  to  Section  110  of  the  Act,  42 
U.S.C.  7410.  The  violations  relate  to 
particulate  emissions,  volatile  organic 
compounds,  operating  without  a  permit, 
and  violation  of  the  opacity  and  record 
keeping  requirements  of  the  permit.  The 
settlement  stipulation  provides  for 
payment  of  $276,176,  and  also  requires 
defendant  to  erect  and  maintain  fencing 
to  provide  a  barrier  for  windblown 
material  associated  with  defendant's 
glass  recycling  operations. 

The  Department  of  justice  will  receive 
comments  relating  to  the  proposed 
setdement  stipulation  for  a  period  of  30 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  Strategic 
Materials.  Inc.,  D.J.  Ref.  90-5-2-1-2205. 

The  proposed  settlement  stipulation 
may  be  examined  at  the  office  of  the 
United  States  Attorney  for  the  Eastern 
District  of  Wisconsin,  517  East 
Wisconsin  Ave.,  Milwaukee,  Wisconsin 
53202;  at  the  Region  V  office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Blvd.,  Chicago,  Illinois 
60604;  and  at  the  Consent  Decree 
Library.  1120  G  Street,  NW,  3rd  floor, 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  settlement 
stipulation  may  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 
Library.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $3.0 
for  the  stipulation  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library.  When 
requesting  a  copy,  please  refer  to  United 
States  V.  Strategic  Materials,  Inc.,  D.J. 
Ref.  90-5-2-1-2205. 
Joel  M.  Graes, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

|FR  Doc.  99-20808  Filed  8-11-99;  8:45  am] 
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DEPARTIMENT  OF  JUSTICE 

Antitrust  Division 

Unitad  Statas  v.  Cargiii,  incorporatad 
and  Continantai  Grain  Company; 
Propoaad  Rnai  Judgmant  arKi 
Compatitiva  impact  Statamant 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  Section  16(b)  through  (h),  that 
a  proposed  Final  Judgment,  Stipulation, 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  of  America  v. 
Cargill,  Inc.  and  Continental  Grain 
Company,  Civil  Action  No.  99-1875. 
The  Complaint  in  this  case  alleged  that 
the  proposed  acquisition  of  Cuiitiaeutal 
Grain  Company's  (Continental) 
worldwide  commodity  marketing 
business  by  Cargill,  Inc.  (Cargill)  would 
substantially  lessen  competition  for 
grain  purchasing  services  to  farmers  and 
other  suppliers  in  many  areas  in  the 
United  States,  and  would  increase  the 
concentration  of  authorized  delivery 
capacity  for  settlement  of  Chicago  Board 
of  Trade  com  and  soybean  futures 
contracts,  in  violation  of  Section  7  of  the 
Clayton  Act.  15  U.S.C.  §  18.  The 
Complaint  further  alleged  that  the 
Covenant  Not  To  Compete  in  the 
Pxu-chase  Agreement  between  the  two 
companies  is  an  unreasonable 
agreement  in  restraint  of  trade  in 
violation  of  Section  1  of  the  Sherman 
Act,  15  U.S.C.  §  1. 

The  proposed  Final  Judgment  requires 
Cargill  to  divest  all  of  its  property  rights 
in  its  port  elevator  in  Seattle. 
Washington  and  its  river  elevators  in 
East  Dubuque  and  Morris.  Illinois.  The 
proposed  Final  Judgment  further 
requires  Continental  to  divest  all  of  its 
property  rights  in  its  river  elevators  at 
Lockport,  Illinois  and  Caruthersville, 
Missouri,  its  rail  elevators  at  Salina, 
Kansas  and  Troy,  Ohio;  and  its  port 
elevators  at  Beaumont,  Texas,  Stockton, 
California,  and  Chicago,  Illinois.  Cargill 
is  also  required  to  enter  into  a 
"throughput  agreement"  to  make  one- 
third  of  the  loading  capacity  at  its 
Havana,  Illinois  river  elevator  available 
to  an  independent  grain  company. 
Cargill  is  prohibited  from  acquiring  any 
interest  in  the  facilities  being  divested 
by  Continental,  or  in  the  river  elevator 
at  Birds  Point,  Missouri  in  which 
Continental  previously  held  a  minority  . 
interest.  The  proposed  Final  Judgment 
also  makes  Cargill  subject  to  various 
restrictions  if  it  seeks  to  enter  into  an 
throughput  agreement  with  the  acquirer 
of  the  Seattle  port  facility. 
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'.  hiblic  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
c(i:nments,  and  responses  thereto, 
wttuch  will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Cctnments,  should  be  directed  to:  Roger 
FMies;  Chief,  Transportation,  Energy, 
aw  Agriculture  Section,  Antitrust 
Division;  U.S.  Department  of  Justice, 
325  Seventh  Street,  NW;  Room  500; 
Wishington,  DC  20530  (telephone:  (202) 
30^351). 
Cc^ance  K.  Robinson, 
Dti^or  of  Operations. 

puladon  and  Order 

is  hereby  stipulated  by  and  between 
I  undersigned  parties,  by  their 
sective  attorneys,  as  follows: 
r.  The  Coiut  has  jurisdiction  over  the 
|»j«rt  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Cmumbia. 

|i.  The  parties  stipulate  that  a  Final 
jUagment  in  the  form  hereto  attached 
mf^  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
tSa  Court's  own  motion,  at  any  time 
aft^r  compliemce  with  the  requirements 
ol;  ^e  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that  the 
pLiintiff  has  not  withdrawn  its  consent, 
w^ch  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
seerying  notice  thereof  on  defendants 
a4<fl  by  filing  that  notice  with  the  Court. 

3.  Defendants  shall  abide  by  and 
cq^ply  with  the  provisions  of  the 
pridposed  Final  Judgment  pending  entry 
of  the  Final  Judgment  by  the  Court,  or 
unnl  expiration  of  the  time  for  all 
appeals  of  any  Court  ruling  declining 
e^try  of  the  proposed  Final  Judgment, 
add  shall,  from  the  date  of  the  signing 
of  this  Stipulation  by  the  parties, 
cditiply  with  all  the  terms  and 
provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
fuU  force  and  effect  as  an  order  of  the 
Cojut. 

fi.  This  Stipulation  shall  apply  with 
e(]iial  force  and  effect  to  any  amended 
pibposed  Final  Judgment  agreed  upon 
riting  by  the  parties  and  submitted 
le  Court. 

Defendants  shall  prepare  and 
Iver  reports  in  the  form  required  by 
{provisions  of  Section  VI.B  of  the 
priroosed  Final  Judgment  commencing 
nq  later  than  twenty  (20)  calendar  days 
afldr  the  filing  of  this  Stipulation,  and 
evary  thirty  (30)  calendar  days  thereafter 
pending  entry  of  the  Final  Judgment. 

a  In  the  event  that  the  plaintiff 
wj  t  lidraws  its  consent,  as  provided  in 


paragraph  2  above,  or  if  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  or  the  time  has 
expired  for  all  appeals  of  any  Court 
ruling  declining  entry  of  the  proposed    _ 
Final  Judgment,  and  the  Court  has  not 
otherwise  ordered  continuing 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  this  Stipulation  shall  be  of  no 
effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

7.  Defendants  represent  that  the 
divestitiu-es  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  defendemts  will  raise  no  claim 
of  hardship  or  difficulty  as  grounds  for 
asking  the  Court  to  modify  any  of  the 
divestiture  provisions  contained 
therein. 

Respectfully  submitted. 

For  Plaintiff  United  States  of  America 

Robert  L.  McGeorge, 

Attorney,  U.S.  Department  of  Justice, 
Antitrust  Division.  325  Seventh  Street.  N.W.. 
Suite  500.  Washington.  D.C.  20530. 
Telephone:  (202)  307-6361,  Facsimile  (202) 
307-2784. 

For  Defendant  Caigill,  Incorporated 

Marc  G.  Schildlcraut 

Howrey  &■  Simon,  1299  Pennsylvania  Avenue, 
N.W.,  Washington.  EK: 20004,  Telephone: 
(202)  383-7448,  Facsimile:  (202)  383-6610. 

For  Defendant  Continental  Grain  Company 

Paul  T.  Denis, 

Swidler,  Berlin  Shereff  Friedman,  LLP,  3000 
K  Street,  N.  W.;  Suite  300:  Washington,  DC 
20007-51 1 6.  Telephone:  (202)  424-7810. 
Facsimile:  (202)  424-7645. 

Jack  Quinn, 

Arnold  &  Porter.  555  Twelfth  Street,  N.  W.. 
Washington,  DC  20004,  Telephone:  (202)  942- 
5000,  Facsimile:  (202)  942-5999. 

Dated:  July  8, 1999. 
Order 

It  is  so  ordered,  this 

1999. 


day  of 


United  States  District  Court  Judge 
Final  Judgment 

Whereas  plaintiff,  the  United  States  of 
America  (hereinafter  "United  States"), 
having  filed  its  Complaint  herein,  and 
defendants  Cargill,  Incorporated 
("Cargill")  and  Continental  Grain 
Company  ("Continental"),  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  feet  or  law  herein,  and  without 
this  Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 


party  with  respect  to  any  issue  of  law 
of  fact  herein; 

And  whereas,  the  defendants  have 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  its 
approval  by  the  Court; 

And  whereas,  prompt  and  certain 
divestiture  of  certain  assets  to  third 
parties  is  the  essence  of  this  agreement; 

And  whereas,  the  United  States 
requires  defendants  to  maker  certain 
divestitures  for  the  purpose  of 
remedying  the  loss  of  competition 
alleged  in  the  Complaint; 

And  whereas,  defendants  have 
represented  to  the  United  States  that  the 
divestitures  required  below  can  and  will 
be  made  as  provided  in  this  Final 
Judgment  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

Now,  Therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 

/.  Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  the 
defendants  under  Section  7  of  the 
Clayton  Act,  as  amended  (15  U.S.C. 
§18). 

U.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "Acquirer"  means  the  person  or 
persons  to  whom  defendants  shall 
transfer  the  Assets  (as  defined  in 
subsection  B). 

B.  "Assets"  means  all  property  rights 
held  by  Cargill  or  Continental  in  the 
river,  rail  and  port  elevators  defined  in 
subsections  C,  F.  H,  J,  L,  M,  Q,  R,  T  and 
V. 

C.  "Beaumont  port  elevator"  means 
the  port  elevator  operated  by 
Continental  at  or  near  Beaiunont,  Texas, 
and  all  Related  Assets. 

D.  "Capacity"  when  used  in 
connection  with  a  grain  elevator  may  be 
based  on  the  maximum  number  of 
bushels  that  can  be  stored  in  the  faciUty 
at  any  one  time  (storage  capacity),  or  the 
maximum  number  of  bushels  that  can 
be  moved  through  the  facility  over  the 
course  of  a  designated  unit  of  time 
(throughput  capacity).  When  one  grain 
company  obtains  the  right  to  a  certain 
percentage  of  the  capacity  of  the  storage 
or  loading  capacity  at  another  grain 
company's  elevator  pursuant  to  a 
throughput  agreement  or  other 
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commercial  arrangement,  it  obtains  the 
right  to  the  stipiilated  portion  of  total 
storage  or  throughput  capacity  at  the 
fedlity.  and  not  necessarily  the 
exclusive  right  to  use  a  specific  area  in 
that  facility. 

E.  "Caigill"  means  defendant  Cargill, 
Incorporated,  and  includes  its 
successors  and  assigns,  their 
subsidiaries,  divisions,  groups, 
partnerships  and  joint  ventures, 
affiUates,  directors,  officers,  managers, 
agents  and  employees. 

F.  "Carutharsville  river  elevator" 
means  the  river  elevator  operated  by 
Continental  at  or  near  Caruthersville, 
Missouri,  and  all  Related  Assets. 

G.  "Continental"  means  defendant 
Continental  (kain  Company  and 
includes  its  successors  and  assigns, 
their  subsidiaries,  divisions,  groups, 
partnerships  and  joint  ventures, 
affihates.  directors,  officers,  managers, 
agents  and  employees. 

H.  "Chicago  port  elevator"  means  the 
river  elevator  operated  by  Continental 
(also  known  as  "Chicago  B")  at  or  near 
Chicago,  Illinois,  and  all  Related  Assets. 

I.  "Divest"  means  to  sell  or  transfer  a 
defendant's  rights  in  property  that  it 
owns,  or  to  assign  or  sublease  a 
defendant's  rights  in  property  that  it 
leases  or  rents. 

J.  "East  Dubuque  river  elevator" 
means  the  rivra  elevator  operated  by 
Cargill  at  or  near  East  Dubuque,  Illinois, 
and  all  Related  Assets. 

K.  "Grain"  means  com,  wheat  and 
other  grains,  and  soybeans  and  other 
oilseeds,  in  their  unprocessed, 
commodity  form. 

L.  "Lockport  river  elevator"  means 
the  river  elevator  operated  by 
Continental  at  or  near  Lockport,  Illinois, 
and  all  Related  Assets. 

M.  "Morris  river  elevator"  means  the 
river  elevator  operated  by  Caigill  at  or 
near  Morris,  Illinois,  and  all  Related 
Assets. 

N.  "Person"  means  any  natural 
person,  corporation,  association,  firm  or 
other  business  or  legal  entity. 

O.  "Property  rights"  means  all  legal 
rights  possessed  by  defendants  relating 
primarily  to  the  use,  control  or 
operation  of  a  specific  river,  rail  or  port 
elevator,  including  but  not  limited  to: 
fee  simple  ownership  rights,  easements 
and  all  other  real  property  rights  for 
land,  improvements  and  fixtures  owned 
by  that  defendant;  leasehold  and  rental 
rights  for  fecilities  that  are  leased  or 
rented  to  that  defendant,  including  all 
renewal  or  option  rights;  personal 
property  ownership  rights  for 
equipment  and  other  personal  property 
owned  by  tbat  defendant  and  used  in 
the  operation  of  those  facilities: 


stockholder  interests;  and  contract 
rights. 

P.  "Related  Assets"  means  all  real, 
personal  and  contract  rights  associated 
primarily  with  the  operation  of  a 
particular  river,  rail  or  port  elevator, 
including  but  not  limited  to:  all  bins, 
silos  and  other  grain  storage  facilities; 
all  improvements  and  equipment  used 
for  handling,  receiving,  imloading, 
weighing,  sampling,  grading,  elevating, 
storing,  dr3ring,  conditioning  and 
loading  grain;  all  of  the  real  property  on 
which  the  facility  is  located;  all 
inventory,  accounts  receivable, 
pertinent  correspondence,  files, 
customer  lists  and  information  and 
advertising  materials  relating  to  the 
fecility;  and  all  assignable  contract 
rights  specific  to  a  facility  with 
suppliers,  uustomeis  and  transportation 
firms  for  that  specific  facility. 

Q.  "Salina  rail  elevator"  means  the 
elevator  with  outbound  rail  capability 
(also  known  as  "Salina  East")  operated 
by  Continental  at  or  near  Salina,  Kansas, 
and  all  Related  Assets. 

R.  "Seattle  port  elevator"  means  the 
port  elevator  operated  by  Cargill  at  or 
near  Seattle,  Washington  (commonly 
referred  to  as  "Pier  86"),  and  all  Related 
Assets. 

S.  "Standard  Throughput  Agreement" 
means  an  agreement  that  allows  one 
grain  company  to  move  its  grain  through 
an  elevator  operated  by  another  person, 
with  unloading,  storage,  loading  and 
ancillary  services  provided  by  the 
operator  pursuant  to  terms,  conditions 
and  rates  that  are  conunon  in  the  grain 
industry. 

T.  "Stockton  port  elevator"  means  the 
port  elevator  operated  by  Continental  at 
or  near  Stockton,  California,  and  all 
Related  Assets. 

U.  "Tacoma  port  elevator"  means  the 
port  elevator  operated  by  Continental  at 
or  near  Tacoma,  Washington. 

V.  "Troy  rail  elevator"  means  the 
elevator  with  outbound  rail  capability 
operated  by  Continental  at  or  near  Troy, 
Ohio,  and  all  Related  Assets. 

m.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  and' assigns,  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  The  pertinent  defendant  shall 
require,  as  a  condition  of  the  divestiture 
of  the  Assets,  that  the  Acquirer  agree  to 
be  bound  by  the  provisions  of  this  Final 
Judgment. 


IV.  Divestiture  of  Assets 

A.  Cargill  is  hereby  ordered  and 
directed,  within  five  (5)  months  firom 
the  date  this  Final  Judgment  is  filed 
with  the  Coiut,  or  five  (5)  calendar  days 
after  notice  of  the  entry  of  this  Final 
Judgment  by  the  Covul,  whichever  is 
later,  to  divest  all  of  its  property  rights 
in  the  East  Dubuque  river  elevator  and 
Morris  river  elevator  to  an  Acquirer 
acceptable  to  the  United  States  in  its 
sole  discretion.  It  is  hereby  ordered  and 
directed,  withiii  six  (6)  months  firom  the 
date  this  Final  Judgment  is  filed  with 
the  Court,  or  five  (5)  calendar  days  after 
notice  of  the  entry  of  this  Final 
Judgment  by  the  Court,  whichever  is 
later,  to  divest  all  of  its  property  rights 
in  the  Seattle  port  elevator  to  an 
Acquirer  acceptable  to  the  United  States 
in  its  sole  discretion.  The  United  States, 
in  its  sole  discretion,  may  agree  to  an 
extension  of  the  time  period,  and  shall 
notify  the  Court  in  such  circumstances. 

B.  Notwithstanding  Section  IV.A,  the 
Acqxiirer  of  the  Seattle  port  elevator  may 
enter  into  a  Standard  Throughput 
Agreement  with  Cargill,  or  any  joint 
venture  involving  the  Tacoma  elevator 
to  which  Cargill  is  a  party  (the  "Cargill 
Joint  Venture"),  provided  that:  (1)  the 
Acquirer  has  no  interest  in  Cargill  or  the 
Cargill  Joint  Venture;  (2)  the  throughput 
agreement  gives  Caigill  or  the  Car^ 
Joint  Ventiue  no  more  rights  concerning 
the  operations  of  the  fecility  than  are 
commonly  granted  to  sublessees  in 
Standard  Throughput  Agreements;  (3) 
and  Cargill  or  the  Cargill  Joint  Venture 
obtains  continuing  ri^ts  to  move  no 
more  than  8.5  million  bushels  of  grain 
and  oilseeds  combined  in  any  given 
month  through  the  Seattle  port  elevator. 

C.  Notwithstanding  Section  IV.A  and 
IV.B,  Cargill  need  not  divest  the  Seattle 
port  elevator  if  it  does  not  buy,  lease  or 
otherwise  acquire  an  interest  in 
Continental's  port  elevator  at  or  near 
Tacoma,  Washington. 

D.  Continental  is  hereby  ordered  and 
directed,  within  five  (5)  months  from 
the  date  this  Final  Judgment  is  filed 
with  the  Court,  or  five  (5)  calendar  days 
after  notice  of  the  entry  of  this  Final 
Judgment  by  the  Court,  whichever  is 
later,  to  divest  all  of  its  property  rights 
in  the  Lockport  river  elevator, 
Caruthersville  river  elevator,  Salina  rail 
elevator,  Troy  rail  elevator,  Beaumont 
port  elevator,  Stockton  port  elevator  and 
Chicago  port  elevator  to  an  Acqiurer 
acceptable  to  the  United  States  in  its 
sole  discretion.  The  United  States,  in  its 
sole  discretion,  may  agree  to  an 
extension  of  the  time  period,  and  shall 
notify  the  Court  in  such  circumstances. 

E.  Unless  the  United  States  consents 
in  writing,  the  divestiture  pursuant  to 
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S(  i  Hon  IV  or  by  trustee  appointed 
pursuant  to  Section  V  of  tMs  Final 
Judgment,  shall  include  the  entire 
Assets  defined  above  (as  quaUfied  by 
tion  IV.B  and  IV.C).  Divestiture  shall 

accomplished  in  such  a  way  as  to 

^fy  the  United  States,  in  its  sole 

9tion,  that  the  Assets  can  and  will 
jperated  by  the  Acquirer  as  a  viable, 
kgoing  business.  Divestiture  of  the 
Assets,  whether  pursuant  to  Section  IV 
oil  Section  V  of  this  Final  Judgment, 
shall  be  made  to  an  Acquirer  for  whom 
it|iB  demonstrated  to  the  sole 
satisfaction  of  the  United  States  that:  (1) 
thd  purchase  is  for  the  purpose  of  using 
tU^  Asset  to  compete  effectively  in  the 
grain  business,  (2)  the  Acquirer  has  the 
nianagerial,  operational,  and  financial 
capability  to  use  the  Asset  to  compete 
emotively  in  the  grain  business;  and  (3) 
nobe  of  the  terms  of  any  agreement 
between  the  Acquirer  and  defendant(s) 
give  defendant(s)  the  ability 
u]  ikeasonably  to  raise  the  Acquirer's 
costs,  to  lower  the  Acquirer's  efficiency, 
o^  otherwise  to  interfere  in  the  ability  or 
iil^ntive  of  the  Acquirer  to  compete 
ensctively.  Moreover,  the  United  States 
m^st  be  satisfied,  in  its  sole  discretion, 
t4it  any  Standard  Throughput 
AJgreement  that  may  be  negotiated 
bnween  Cargill  or  the  Cargill  Joint 
Vanture  and  the  Acquirer  of  the  Seattle 
pp^  elevator:  (1)  would  leave  the 
Acquirer  with  sufficient  capacity  for  it 
t(  I  be  a  viable  and  effective  competitor 
fc  i  the  piuchase  of  com  and  soybeans 
ii  1  the  Pacific  Northwest  draw  area;  and 
(i  ]  would  not  adversely  affect  the 
A(  quirer's  ability  or  incentives  to 
o )  mpete  vigorously  for  the  origination 
o '  com  and  soybeans  in  the  Pacific 
N  ( irthwest  draw  area,  by  raising  the 
A<  quirer's  costs,  lowering  its  efficiency, 
o  r  otherwise  interfering  in  the  abiUty  or 
ii  [  »ntive  of  the  Acquirer  to  compete 
e  ]  actively. 

?.  In  accomplishing  the  divestiture 
o  ?  lered  by  this  Final  Judgment, 
deifendants  shall  make  knovra,  by  usual 
and  customary  means,  the  availability  of 
tl^e  Assets.  Defendants  shall  provide  any 
person  making  inquiry  regarding  a 
pc  ssible  purchase  a  copy  of  the  Final 
Jb  igment.  The  pertinent  defendant  shall 
1^0  offer  to  furnish  to  any  prospective 
laser,  subject  to  customary 
identiality  assurances,  all 
irmation  regarding  the  Assets 

stomarily  provided  in  a  due  diligence 
cess,  except  such  information  subject 

1  attorney  cHent  privilege  or  attorney 
^1  >rk  product  privilege.  The  pertinent 

^ndant  shall  make  available  such 

JFormation  to  the  United  States  at  the 
le  time  that  such  information  is 
nutde  available  to  any  other  person.  The 


pertinent  defendant  shall  permit 
prospective  purchasers  of  the  Assets  to 
have  reasonable  access  to  personnel  and 
to  make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 
operational,  or  other  docimients  and 
information  customarily  provided  as 
part  of  a  due  diUgence  process. 

G.  Defendants  shall  not  interfere  with 
any  negotiations  by  the  Acquirer  to 
employ  any  employee  whose  primary 
responsibility  involves  the  use  of  the 
Assets. 

H.  Defendants  shall  take  all 
reasonable  steps  to  accomplish  the 
prompt  divestitiires  contemplated  by 
this  Final  Judgment.  Defendants  shall 
not  take  any  action  other  than  in  the 
ordinary  course  of  business  that  will 
impede  in  any  way  the  operation  of  the 
Assets. 

I.  Cargill  shall  not  purchase,  lease  or 
acquire  any  interest  in  the  Lockport 
river  elevator,  Caruthersville  river 
elevator,  Salina  rail  elevator,  Troy  rail 
elevator,  Beaiunont  port  elevator, 
Stockton  port  elevator  or  Chicago  port 
elevator,  or  any  interest  in  the  river 
elevator  at  or  near  Birds  Point,  Missouri 
(in  which  Continental  formerly  owned  a 
minority  interest,  and  had  a  right  of  first 
refusal  to  piuY:hase  grain).  If  another 
firm  acquires  the  Tacoma  port  elevator 
pursuant  to  a  right  of  first  refusal  (and 
Cargill  therefore  retains  the  Seattle  port 
elevator),  Cargill  shall  not  subsequently 
purchase  or  lease  the  Tacoma  port 
elevator.  If  another  firm  acquires  the 
Tacoma  port  elevator  pursuant  to  a  right 
of  first  refusal,  Cargill  shall  not 
subsequently  acquire  any  other  interest 
in  that  facility  (including  a  joint  venture 
interest)  without  the  written  consent  of 
the  United  States. 

J.  Cargill  shall  enter  into  a  throughput 
agreement  that  makes  one-third  (Va)  of 
the  daily  loading  capacity  at  its  river 
elevator  located  at  or  near  Havana, 
Illinois,  or  one  barge-load  per  day, 
whichever  is  greater,  to  an  independent 
grain  company  acceptable  to  the  United 
States  in  its  sole  discretion  (the  "Havsma 
Throughput  Agreement").  Daily  loading 
capacity  shall  be  the  capacity  registered 
with  the  CBOT.  The  independent  grain 
company  that  obtains  the  throughput 
right  from  Cargill  (the  "third  party") 
must  be  qualified  under  CBOT  rules  and 
regulations  to  make  delivery  of  at  least 
one  barge-load  of  com  and  soybeans  per 
day  for  the  settlement  of  CBOT  com  and 
soybean  futiires  contracts,  and  must 
agree  to  register  that  capacity  at  the 
Havana  facility  with  the  CBOT. 

The  Havana  Throughput  Agreement 
shall  allow  the  third  party  to  use  its 
share  of  the  loading  capacity  at  the 
Havana  facility  to  transload  grain  from 
trucks  onto  barges  for  commercial 


purposes  luuelated  to  futures  contract 
deliveries,  as  well  as  to  make  deUveries 
under  CBOT  futures  contracts.  Cargill 
shall  not  be  obUgated  by  this  Final 
Judgment  to  provide  storage  services  to 
the  third  party  in  excess  of  the  storage 
services  required  to  accommodate  the 
transloading  of  grain  shipments  from 
tmcks  to  barges.  Cargill's  load-out  fees, 
and  its  fees  for  any  storage  services  that 
Cargill  elects  to  provide  for  storage  in- 
excess  of  twenty-four  hours  fitim  the 
time  of  truck  unload  to  barge  loading, 
may  not  exceed  the  load-out  fees  and 
daily  storage  rates  pubUshed  in 
applicable  CBOT  tariffs. 

As  part  of  the  Havana  Throughput 
Agreement,  any  dispute  or  disagreement 
between  CaigiU  and  the  third  party 
arising  from  or  relating  to  the 
throu^put  agreement  or  the  third 
party's  use  of  Cargill's  loading  capacity 
at  Havana  shall  1|^submitted,  governed, 
and  resolved  in  accordance  with  the 
arbitration  rules  of  the  CBOT  to  the 
extent  such  dispute  or  disagreement 
falls  within  the  jimsdiction  of  the  CBOT 
Arbitration  Committees.  To  the  extent 
such  dispute  or  disagreement  does  not 
fall  within  CBOT  jurisdiction,  such 
dispute  or  disagreement  shall  be 
submitted,  governed  and  resolved  in 
accordance  with  the  arbitration  rules  bf 
the  National  Grain  and  Feed 
Association,  or  other  arbitration  body 
that  is  mutually  agreed  upon  by  Cargill 
and  the  third  party.  Cargill  shall  abide 
by  the  decisions  of  such  arbitrators. 

Cargill  shall  enter  into  the  Havana 
Throughput  Agreement  within  five  (5) 
months  from  the  date  this  Final 
Judgment  is  filed  with  the  Court,  or  five 
(5)  calendar  days  after  notice  of  the 
entry  of  this  Final  Judgment  by  the 
Court,  whichever  is  later.  The  United 
States,  in  its  sole  discretion,  may  agree 
to  an  extension  of  the  time  period,  and 
shall  notify  the  Court  ill  such 
circumstances.  If  Cargill  has  not  entered 
irito  a  Havana  Throughput  Agreement 
within  this  time  period,  a  trustee  shall 
be  appointed  to  satisfy  this  requirement 
pursuant  to  the  same  conditions  as  are 
set  forth  in  Section  V. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  Cargill  has  not 
divested  the  East  Dubuque  river 
elevator,  Morris  river  elevator  or  Seattle 
port  elevator,  or  entered  in  the  Havana 
Throughput  Agreement,  to  the  extent 
required  by  Section  IV  of  the  Final 
Judgment  within  the  time  period 
specified  therein,  or  that  Continental 
has  not  divested  the  Lockport  river 
elevator,  Caruthersville  river  elevator, 
Salina  rail  elevator,  Troy  rail  elevator, 
Beaumont  port  elevator,  Stockton  port 
elevator  or  Chicago  port  elevator,  to  the 
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extend  required  by  Section  IV  of  the 
Final  Judf^ent.  within  the  time  period 
specified,  it  shall  notify  the  United 
States  of  that  fact  in  writing.  In  that 
event,  and  upon  application  of  the 
United  States,  the  Court  shall  appoint  a 
trustee  selected  by  the  United  States  to 
eSiact  the  divestiture  of  the  Assets.  Until 
such  time  as  a  trustee  is  appointed, 
defendants  shall  continue  their  efforts  to 
efiiect  the  divestiture  as  specified  in 
Section  IV. 

B.  After  the  appointment  of  a  trustee 
becomes  efiiective,  only  the  trustee  shall 
have  the  right  to  divest  the  Assets.  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
at  the  best  price  then  obtainable  upon  a 
reasonable  effort  by  the  trustee,  subject 
to  the  provisions  of  Sections  IV,  V  and 
Vm  of  this  Final  Judgment,  and  shall 
have^such  other  powers  as  the  Court 
shall  deem  appropriate.  Subject  to 
Section  V.C.  of  this  Final  Judgment,  the 
trustee  shall  have  the  power  and 
authority  to  hire  at  the  cost  and  expense 
of  defendants  any  investment  bankers, 
attorneys,  or  other  agents  reasonably 
necessary  in  the  judgment  of  the  trustee 
to  assist  in  the  divestiture,  and  such 
professionals  and  agents  shall  be  solely 
accountable  to  the  trustee.  The  trustee 
shall  have  the  power  and  authority  to 
accomplish  the  divestiture  at  the  earliest 
possible  time  to  a  purchaser  acceptable 
to  the  United  States  in  its  sole 
discretion,  and  shall  have  such  other 
powers  as  this  Court  shall  deem 
appropriate.  Defendants  shall  not  object 
to  a  sale  by  the  trustee  on  any  grounds 
other  than  the  trustee's  malfeasance. 
Any  such  objections  by  defendants  must 
be  conveyed  in  writing  to  the  United 
States  and  the  trustee  within  ten  (10) 
calendar  days  after  the  trustee  has 
provided  the  notice  required  imder 
Section  VI  of  this  Final  Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  the  pertinent  defendant, 
on  such  terms  and  conditions  as  the 
Court  may  prescribe,  and  shaU  accoimt 
for  all  monies  derived  from  the  sale  of 
the  Assets  sold  by  the  trustee  and  all 
costs  and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to  the 
pertinent  defendant  and  the  trust  shall 
then  be  terminated.  The  compensation 
of  such  trustee  and  that  of  any 
professionals  and  agents  retained  by  the 
trustee  shall  be  reasonable  and  based  on 
a  fee  arrangement  providing  the  trustee 
Mdth  an  incentive  based  on  the  price 
and  terms  of  the  divestiture  and  the 
speed  with  which  it  is  accomplished. 


D.  The  pertinent  defendant  shall  use 
its  best  efforts  to  assist  the  trustee  in 
accompUshing  the  required  divestiture, 
including  their  best  efforts  to  effect  all 
regulatory  approvals  and  its  best  efforts 
to  obtain  any  necessary  consent  of  any 
persons  bom  whom  they  lease  the 
Assets.  The  trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  the 
personnel,  books,  records,  and  facilities 
of,  and  relating  to,  the  Assets,  and  the 
pertinent  defendant  shall  develop 
financial  or  other  information  relevant 
to  such  Assets  customarily  provided  in 
a  due  diligence  process  as  the  trustee 
may  reasonably  request,  subject  to 
reasonable  protection  for  trade  secret  or 
other  confidential  research, 
development,  or  commercial 
information.  Defendants  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  accomplishment  of  the 
divestiture.  The  pertinent  defendant 
shall  permit  any  prospective  Acquirer  of 
the  Assets  to  have  reasonable  access  to 
personnel  and  to  make  such  inspection 
of  physical  facilities  and  any  and  all 
financial,  operational,  or  other 
documents  and  other  information  as 
may  be  relevant  to  the  divestitiues 
required  by  this  Final  Judgment. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestitive  ordered  under  this  Final 
Judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address,  and  telephone  number  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Assets, 
and  shall  describe  in  detail  each  contact 
with  any  such  person  during  that 
period.  The  trustee  shall  maintain  full 
records  of  all  efforts  made  to  divest  the 
Assets.  If  the  trustee  has  not 
accomplished  such  divestiture  within 
six  (6)  months  after  its  appointment,  the 
trustee  shall  thereupon  promptly  file 
with  the  Court  a  report  setting  forth  (1) 
the  trustee's  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitiu^  has  not  been  accomplished, 
and  (3)  the  trustee's  recommendations; 
provided,  however,  that  to  the  extent 
such  reports  contain  information  that 
the  trustee  deems  confidential,  such 


reports  shall  not  be  filed  in  the  public 
docket  of  the  Coiul.  The  trustee  shall  at 
the  same  time  furnish  such  report  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust.  The  Coiul  shall 
thereafter  enter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  purpose  of  the  Final  Judgment, 
which  may,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  the  United  States. 

VI.  Notification 

A.  Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement  with  respect  to  any  of  the 
Assets,  the  pertinent  defendant  or  the 
trustee,  whichever  is  then  responsible 
for  effecting  the  divestitive  required 
herein,  shall  notify  the  United  States  of 
any  proposed  divestiture  required  by 
Section  IV  or  V  of  this  Final  Judgment. 
If  the  trustee  is  responsible,  it  shall 
similarly  notify  the  pertinent  defendant. 
The  notice  shall  set  forth  the  details  of 
the  proposed  transaction  and  list  the 
name,  address,  and  telephone  number  of 
each  person  not  previously  identified 
who  offered  to,  or  expressed  an  interest 
in  or  desire  to,  acquire  any  ownership 
interest  in  the  Assets,  together  with  fiill 
details  of  the  same.  WitWn  fifteen  (15) 
calendar  days  after  receipt  of  the  notice, 
the  United  States  may  request  from  the 
pertinent  defendant,  the  proposed 
purchaser,  or  any  third  party  additional 
information  concerning  the  proposed 
divestiture,  the  proposed  purchaser,  and 
any  other  potential  purchaser.  The 
pertinent  defendant  or  the  trustee  shall 
furnish  the  additional  information 
within  fifteen  (15)  calendar  days  of  the 
receipt  of  the  request.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice 
or  within  twenty  (20)  calendar  days 
after  receipt  of  die  additional 
information  by  the  United  States, 
whichever  is  later,  the  United  States 
shall  notify  in  writing  the  pertinent 
defendant  and  the  trustee,  if  there  is 
one,  whether  or  not  it  objects  to  the 
proposed  divestiture.  If  the  United 
States  notifies  in  writing  the  pertinent 
defendant  and  the  trustee,  if  there  is 
one,  that  it  does  not  object,  then  the 
divestitiuB  may  be  consummated, 
subject  only  to  the  pertinent  defendant's 
limited  right  to  object  to  the  sale  under 
Section  V.B.  Absent  written  notice  that 
the  United  States  does  not  object  to  the 
proposed  purchaser  or  upon  objection 
by  the  United  States,  a  divestiture 
proposed  under  Section  IV  or  V  may  not 
be  consummated.  Upon  objection  by  a 
defendant  imder  Section  V.B.,  the 
proposed  divestiture  imder  Section  V 
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sh^l  not  be  accomplished  unless 
apj^roved  by  the  Court. 

^.  Twenty  (20)  calendar  days  from  the 
dejtie  of  the  filing  of  this  Final  Judgment, 
add  every  thirty  (30)  calendar  days 
th  ereafter  until  the  divestiture  has  been 
CO  mpleted  under  Section  IV  or  V,  each 
dclendant  shall  deliver  to  the  United 
St  ates  a  written  affidavit  as  to  the  fact 
an  4  manner  of  compliance  with  Section 
rv  0r  V  of  this  Final  Judgment.  Each 
svuHh  affidavit  shall  include,  for  each 

on  who  during  the  preceding  thirty 
Is)^  calendar  days  made  an  offer, 
iiessed  an  interest  or  desire  to 
[uire,  entered  into  negotiations  to 
[uire,  or  made  an  inquiry  about 
uiring  any  ownership  interest  in  all 
y  portion  of  the  Assets,  the  name, 
ss,  and  telephone  number  of  that 
p^^on  and  a  detailed  description  of 
e^Oh  contact  with  that  person  diuing 
tbjat  period.  Each  such  affidavit  shall 
include  a  description  of  the  efforts 
t  the  pertinent  defendant  has  taken  to 
icit  an  Acquirer  for  the  relevant 
ets  and  to  provide  required 
irmation  to  prospective  Acquirers 
luding  the  limitations,  if  any,  on 
siich  information.  Assuming  that  the 
ii||ormation  set  forth  in  the  affidavit  is 
tr^e  and  complete,  any  objection  by  the 
~~  ited  States  to  the  information 

vided  by  the  defendants,  including 
itations  of  information,  shall  be 
de  within  fourteen  (14)  calendar  days 
eipt  of  such  affidavit.  Until  one 
y^ar  after  each  defendant  has  completed 
si^th  divestitures,  that  defendant  shall 

iintain  full  records  of  all  efforts  made 
t(^  divest  all  or  any  portion  of  the  Assets. 

Financing 

efendants  shall  not  finance  all  or 
part  of  any  purchase  of  the  Assets 
made  pursuant  to  Section  IV  or  V  of  this 
F  nal  Judgment.  With  respect  to  Assets 
U  ased  by  a  defendant,  however,  the 
I  ftinent  will  not  violate  this  condition 
if :  (1)  The  lessor  holds  the  pertinent 
d  afendant  responsible  for  lease 
p  uonents  under  an  assignment  or 

lease  of  the  defendant's  leasehold 
ii^^erests;  or  (2)  the  pertinent  defendant 
:es  up  any  shortfall  between  its  lease 
ent  obligations  and  the  lease 
laments  negotiated  by  the  person  to 
w  kom  it  assigns  or  subleases  its 
1<  4  isehold  interests. 

V 1  n.  Hold  Separate  and  Preservation  of 
A  i  sets  Requirements 

Unless  otherwise  indicated,  from  the 
d  ate  of  filing  of  this  proposed  Final 
Ji  1  igment  with  the  Court  and  until  the 
d  i  ^estitures  required  by  Sections  FV.A, 
r  nD  and/or  V  of  the  Final  Judgment, 
a  id  the  execution  of  the  Havana 


Throughput  Agreement  required  by 
Section  IV.J,  have  been  accomplished: 

A.  Subject  to  force  majeure, 
defendants  shall:  (1)  Take  all  steps 
necessary  to  assure  that  the  Assets  and 
Cargill's  Havana  river  elevator  are 
maintained  as  separate,  distinct  and 
salable  assets;  and  extend  all  reasonable 
efforts  to  maintain  these  facilities  in  a 
condition  that  makes  them  usable  as 
grain  elevators;  (2)  not  sell,  assign, 
transfer,  or  otherwise  dispose  of  theses 
facilities,  or  pledge  them  as  collateral 
for  loans,  except  in  accordance  with  the 
Final  Judgment;  (3)  take  all  steps 
necessary  to  preserve  these  fociUties  in 
a  state  of  repair  equal  to  their  ciurent 
state  of  repair,  ordinary  wear  and  tear 
excepted;  (4)  take  all  steps  necessary  to 
preserve  the  documents,  books, 
customers  lists  and  records  relating  to 
these  facihties;  (5)  refiain  from  taking 
any  actions  that  would  jeopardize  the 
sales  of  these  facilities;  and  (6)  continue 
to  operate  these  facilities  as  grain  - 
elevators.  Notwrithstanding  ti^e 
foregoing:  (a)  if  Continental's  lease  of 
the  Salina  rail  elevator  expired  on  or 
before  April  30, 1999  and  was  not 
renewed,  that  facility  shall  not  be 
subject  to  this  section  of  the  Final 
Judgment,  and  (b)  if  Cargill's  lease  of  the. 
East  Dubuque  river  elevator  expires 
prior  to  divestiture,  Cargill  shall  not 
thereafter  be  subject  to  die  provisions  of 
this  section  if  it  has  offered  to  extend 
the  lease  at  rates  and  conditions 
substantially  similar  to  the  rates  and 
conditions  in  its  current  lease,  and  the 
lessor  has  rejected  that  offer. 

B.  Except  in  the  ordinary  course  of 
business  or  as  is  otherwise  consistent 
with  this  Final  Judgment,  defendants 
shall  not  hire  and  shall  not  transfer  or 
terminate,  or  alter,  to  the  detriment  of 
any  employee,  any  current  employment 
or  salary  agreements  for  any  employees 
who  on  June  24, 1999  worked  at  any  of 
the  Assets,  unless  such  individual  has  a 
written  offer  of  employment  from  a 
third  party  for  a  like  or  better  position. 

C.  Until  such  time  as  the  Assets  are 
divested:  WiUiam  F.  Winnie  shall 
manage  the  Beaumont  port  elevator, 
Caruthersville  river  elevator,  Chicago 
port  elevator,  Lockport  river  elevator, 
Stockton  port  elevator  and  Troy  rail 
elevator;  Peter  Reed  shall  manage  the 
East  Dubuque  river  elevator;  Sharon 
Spies  shall  manage  the  Morris  river 
elevator^and  Donald  Vogt  shall  manage 
the  Seattle  port  elevator.  These 
individuals  shall  have  complete 
managerial  responsibility  for  the  Assets, 
subject  to  the  provisions  of  the  Final 
Judgment.  In  the  event  that  these 
individuals  are  unwilling  or  unable  to 
perform  these  duties,  defendants  shedl 
appoint,  subject  to  the  United  States' 


approval,  a  replacement  acceptable  to 
the  United  States  within  ten  (10) 
working  days.  Should  defendants  fail  to 
appoint  a  replacement  acceptable  to  the 
United  States  within  ten  (10)  working, 
days,  the  United  States  may  appoint  a 
replacement. 

D.  Defendants  shall  take  no  action 
that  would  interfere  with  the  ability  of 
any  trustee  appointed  pursuant  to  die 
Final  Judgment  to  complete  the 
divestiture  pursuant  to  the  Final 
Judgment  to  a  suitable  Acquirer. 

E.  Continental  shall  operate  the 
Lockport  river  elevator,  Caruthersville 
river  elevator,  Troy  rail  elevator, 
Beaumont  port  elevator,  Stockton  port 
elevator  and  Chicago  port  elevator 
independently  from  and  in  competition 
with  Cargill.  Defendants  shall  not 
implement  any  non-compete  agreementj* 
until  all  of  the  Assets  have  been 
divested.  The  term  of  any  such  non- 
compete agreement  shall  not  be  more 
than  three  (3)  years. 

,  DC.  Compliance  Inspection 

For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authori^d  representatives  of 
the  United  States,  including  consultants 
and  other  persons  retained  by  the 
United  States,  shall,  upon  the  written 
request  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 
defendants  made  to  their  principal 
offices,  be  permitted: 

1.  access  during  office  hours  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
defendants,  which  may  have  counsel 
present,  relating  to  any  matter  contained 
in  this  Final  Judgment;  and 

2.  subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview  either  informally  or  on  the 
record,  directors,  officers,  employees, 
and  agents  of  defendants,  which  may 
have  counsel  present,  regarding  any 
such  matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  made  to 
defendants  at  their  principal  offices, 
defendants  shall  submit  written  reports, 
under  oath  if  requested,  with  respect  to 
any  of  the  matters  contained  in  this 
Final  Judgment  as  may  be  requested. 

C.  No  information  nor  any  documents 
obtained  by  the  means  provided  in 
Sections  VIII  or  K  shall  be  divulged  by 
any  representative  of  the  United  States 
to  any  person  other  than  a  duly 
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authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jiuy  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  a  defendant 
to  the  United  States,  such  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  for  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  defendant  marks  each 
pertinent  page  of  such  material, 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  the  United  States 
shall  give  ten  (10)  calendar  days'  notice 
to  defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding)  to  which 
defendant  is  not  a  party. 

X.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  aihd  directions  as  may  be 
necessary  or  appropriate  for  the 
construction,  implementation,  or 
modification  of  any  of  the  provisions  of 
this  Final  Judgment,  for  the  enforcement 
of  compliance  herewith,  and  for  the 
punishment  of  any  violations  hereof. 

XI.  Termination  of  Provisions 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  the  date  of  its  entry. 

Xn.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
pubUc  interest. 

Dated:  July ,  1999. 

Court  approval  subject  to  procedures 
of  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  §  16. 

United  States  District  fudge 
Competitive  Impact  Statement 

The  United  States,  piusuantto 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
§  16(bHh),  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  dvil  antitrust  proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

On  July  8, 1999,  the  United  States 
filed  a  civil  antitrust  Complaint  alleging 
that  the  proposed  acquisition  by  Cargill, 


Incorporated  ("Cargill")  of  the 
Commodity  Marketing  Group  of 
Continent^  Grain  Company 
("Continental")  would  violate  Section  7 
of  the  Qayton  Act,  15  U.S.C.  §  18.  The 
Complaint  alleges  that  Cargill  is  the 
second  largest  grain  trader  in  North 
America,  and  that,  imtil  recently. 
Continental  was  the  third  largest  grain 
trader  in  North  America.  The  Complaint 
alleges  that  if  the  acquisition  is 
permitted  to  proceed,  it  will 
substantially  lessen  competition  for 
grain  purchasing  services  to  formers  and 
other  suppliers  in  a  ntunber  of  areas  in 
the  United  States  in  violation  of  Section 
7  of  the  Clayton  Act,  15  U.S.C.  §  18.  The 
Complaint  further  alleges  that  unless  the 
acquisition  is  enjoined,  many  American 
farmers  and  other  suppliers  likely  will 
receive  lower  prices  for  their  grain  and 
oilseed  crops,  including  com,  soybeans, 
and  wheat  (collectively  refeired  to  as 
"grain").  The  request  for  relief  in  the 
Complaint  seeks:  (1)  Preliminary  and 
permanent  injunctive  relief  preventing 
'  the  consummation  of  the  transaction; 
and  (2)  such  other  relief  as  is  proper. 
When  the  Complaint  was  filed,  the 
United  States  also  filed  a  proposed 
consent  decree  ("Final  Judgment")  that 
would  permit  Cargill  to  complete  its 
acquisition  of  Continental's  commodity 
marketing  business,  but  requires 
divestitures  and  other  relief  that  would 
preserve  competition  for  grain 
purchasing  services  to  farmers  and  other 
suppliers  in  a  number  of  areas  in  the 
United  States.^  The  proposed  Final 
Judgment  orders  defendant  Cargill  to 
divest  all  of  its  property  rights  in  the 
river  elevators  located  in  East  Dubuque, 
Illinois  and  Morris,  Illinois  within  five 
(5)  months  after  the  filing  of  the 
proposed  Final  Judgment  or  within  five 
(5)  calendar  days  after  notice  of  entry  of 
the  Final  Judgment,  whichever  is  later. 
The  proposed  Final  Judgment  also 
orders  defendant  Caigill  to  divest  all  of 
its  property  rights  in  the  Seattle  port 
elevator  within  six  (6)  months  after  the 
filing  of  the  proposed  Final  Judgment  or 
within  five  (5)  calendar  days  after  notice 
of  entry  of  the  Final  Judgment, 
whichever  is  later.  The  proposed  Final 
Judgment  orders  defendant  Continental 
to  divest  all  of  its  property  rights  in  the 
river  elevators  located  at  Lockport, 
Illinois  and  Caruthersville,  Missouri,  the 
rail  elevators  located  at  Salina,  Kansas 
and  Troy,  Ohio,  and  the  port  elevators 
located  at  Beaumont,  Texas,  Stockton, 
California,  and  Chicago,  Illinois  within 


'  Caigill  and  Continental  entered  into  a 
Stipulation  (filed  contemporaneously  with  the  Final 
Judgment)  in  which  they  agreed  to  be  bound  by  the 
proposed  final  Judgment  pending  final 
determination  by  the  Court. 


five  (5)  months  after  the  filing  of  the 
proposed  Final  Judgment  or  within  five 
(5)  calendar  days  after  notice  of  entry  of 
the  Final  Judgment,  whichever  is  later. 
The  proposed  Final  Judgment  also 
requires  defendant  Cargill  to  enter  into 
a  "throughput  agreement" — an 
agreement  providing  for  one  grain  trader 
to  lease  elevator  capacity  from 
another — to  make  one-third  of  the 
loading  capacity  at  its  Havana,  Illinois 
river  elevator  available  to  an 
independent  grain  company,  within  five 
(5)  months  after  the  filing  of  the 
proposed  Final  Judgment  or  within  five 
(5)  calendar  days  after  notice  of  entry  of 
the  Final  Judgment,  whichever  is  later. 

lu  addition,  the  proposed  Final 
Judgment  prohibits  defendant  Cargill 
fiom  acquiring  any  interest  in  the 
facilities  to  be  divested  by  Continental, 
or  the  river  elevator  at  Birds  Point, 
Missotui,  in  which  Continental  until 
recently  had  held  a  minority  interest. 
The  proposed  Final  Judgment  also 
makes  defendant  Cargill  subject  to 
various  restrictions  in  the  event  it  seeks 
to  enter  into  a  throughput  agreement 
with  the  acquirer  of  the  Seattle  port 
fecility. 

If  the  defendants  shotild  fail  to 
accomplish  the  divestitures  or  to  enter 
into  a  Havana  throughput  agreement 
within  the  prescribed  time  periods,  a 
trustee  appointed  by  the  Cotirt  would  be 
empowered  to  divest  these  assets  or 
otherwise  satisfy  the  Havana  throughput 
requirement. 

The  plaintiff  and  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  woiUd 
terminate  this  action,  except  that  the 
Court  would  retain  jiuisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

n.  Events  Giving  Rise  to  the  Alleged 
Violations 

A.  The  Defendants  and  the  Proposed 
Transaction 

Cargill  is  a  Delaware  corporation  with 
its  principal  place  of  business  in 
Minnetonka,  Minnesota.  It  is  the  second 
largest  grain  trader  in  North  America. 
Continental  is  a  Delaware  corporation 
with  its  principal  place  of  business  in 
New  York  City,  New  York.  It  was,  as 
recently  as  1997,  North  America's  third 
largest  grain  trader.  The  defendants  are 
also  the  first  and  third  largest  U.S.  grain 
exporters,  collectively  exporting 
approximately  40  percent  of  all  U.S. 
agricultiual  commodities.  Both  Cargill 
and  Continental  purchase  grain  and 
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ot$pr  crops  from  farmers,  brokers,  and 
eldVator  operators  throughout  the 
United  States. 

On  October  9, 1998,  Cargill  and 
Cqiitinental  entered  into  an  agreement 
eimtled  "Purchase  Agreement"  imder 
wUch  Cargill  agreed  to  purchase 
Cc  ntinentai's  Commodity  Marketing 
Gi^up. 

B.  the  Grain  Purchasing  Market 

Grain  traders  such  as  Cargill  and 
Coatinental  operate  extensive  grain 
distribution  networks,  which  facilitate 
the  movement  of  grain  from  farms  to 
domestic  consiuners  of  these 
cobunodities  and  to  foreign  markets. 
Cdimtry  elevators  are  often  the  first 
stage  of  the  grain  distribution  system, 
wi^  producers  hauling  wheat,  com, 
and  soybeans  by  truck  boxn  their  farms 
fo^jsale  to  the  country  elevators.  Here, 

[grain  is  off-loaded,  sampled,  graded, 
put  into  storage.  Sometimes  other 
services  are  offered  by  the  country 
el^ators,  such  as  grain  dr3dng  and 
cdi  iditioning  services.  The  grain  is  then 
trai  isported  by  truck,  rail,  or  barge  to 
lat]  (er  distribution  faciUties,  such  as 
riVer,  rail,  or  port  elevators,  which  may 
or  inay  not  be  affiliated  with  the  coimtry 
elevators,  or  to  feedlots  or  processors. 

River  elevators  or  rail  terminals  may 
redeive  grain  directly  from  the  farm  or 
from  country  elevators.  From  the  river 
eWator,  grain  typically  moves 
outbound  by  barge  to  port  elevators. 
FEOm  the  rail  terminal,  grain  typically 
mpves  outbound  by  rail  to  port  elevators 
oiito  domestic  feedlots  or  processors. 

The  final  stage  in  the  grain 
distribution  system  for  grain  intended 
for  export  is  a  port  elevator,  where  it  is 
trimsferred  to  ocean  vessels  for 
shipment  to  foreign  buyers.  Grain 
nQfmally  comes  to  port  elevators  from 
river  elevators  (via  barge)  and  rail 
tenninals,  although  some  port  elevators 
reideive  grain  directly  from  fanners  and 
c^lmtry  elevators  located  within  a 
itively  short  distance  from  the  port 
irator. 

vise  the  transportation  of  grain  is 
itively  costly  and  time-consuming, 
lers  generally  sell  their  grain  within 
ited  geographic  area  surrounding 

^4ir  £arms,  usuaUy  to  a  country 
elJEKrator — although  farmers  located  near 
river,  rail,  or  port  elevators  sometimes 
bypass  the  country  elevator  and  ship 
thdir  grain  directly  to  those  facilities. 
Grain  traders  purchase  grain  at  these 
country,  rail,  river,  and  port  elevators 
frOn  farmers  and  from  other  suppUers, 
su^  as  brokers  and  independent 
eMvator  operators  who  have  purchased 
grain  from  the  fanners. 

1  he  Complaint  alleges  that  the 
pi  I  rchasing  of  wheat,  com,  and  soybeans 


each  constitutes  a  relevant  product 
market  and  a  line  of  commerce  within 
the  meaning  of  the  Clayton  Act. 

The  draw  area  for  a  country,  river, 
rail,  or  port  elevator  is  the  geographic 
area  from  which  the  faciUty  receives 
grain.  The  draw  area  of  one  grain 
company's  coimtry,  river,  rail  or  port 
elevator  will  overlap  the  draw  area  of  a 
competitor's  elevator  if  tbeir  facilities 
are  relatively  close  to  each  other — and 
the  cost  of  shipping  grain  from  the 
producer  to  both  elevators  is 
comparable.  Cargill  and  Continental 
operate  a  niunber  of  faciUties  with 
overlapping  draw  areas,  and  therefore 
compete  with  one  another  in  a  number 
of  markets  for  the  purchase  of  wheat, 
com,  and  soybeans  fix>m  the  same 
producers  or  other  suppliers. 

Many  farmers  and  other  suppliers 
located  within  overlapping  Cargill/ 
Continental  draw  areas  depend  solely 
on  competition  among  Cargill, 
Continental,  and  perhaps  a  smaU 
number  of  other  nearby  grain  companies 
to  obtain  a  competitive  price  for  their 
products.  The  areas  in  which  these 
suppliers  are  located  are  referred  to  as 
"captive  draw  areas"  in  the  Complaint. 
The  Complaint  alleges  that  these  captive 
draw  areas  are  relevant  geographic 
markets  and  separate  sections  of  the 
country  within  the  meaning  of  the 
Cla3^on  Act. 

The  following  are  the  overfapping  and 
captive  draw  areas  for  competing  Cargill 
and  Continental  facihties: 

•  The  Pacific  Northwest  Cargill's  port 
elevator  in  Seattle  competes  with 
Continental's  port  elevator  in  Tacoma 
for  the  purchase  of  com  and  soybeans. 
The  overlapping  draw  area  for  these 
facilities  includes  portions  of  North 
Dakota,  South  Dakota,  Minnesota, 
Nebraska,  and  Iowa.  Captive  suppliers 
are  located  primarily  in  eastern  North 
Dakota,  eastern  South  Dakota,  and 
western  Minnesota. 

•  Central  Ckilifomia.  Cargill's  port 
elevator  in  Sacramento  competes  with 
Continental's  port  elevator  in  Stockton 
for  the  purchase  of  wheat  and  com.  The- 
overlapping  draw  area  for  these 
facilities  is  located  in  the  Sacramento/ 
Stockton  area,  where  all  suppUers  are 
captive 

•  Texas  Gulf.  Cargill's  port  elevator  in 
Houston  competes  with  Continental's 
port  elevator  in  Beaumont  for  the 
purchase  of  soybeans  and  wheat.  The 
overlapping  draw  area  for  these 
faciUties  includes  portions  of  Texas, 
Louisiana,  Oklahoma,  Kansas,  New 
Mexico,  Colorado,  Nebraska,  Missouri, 
Iowa,  and  Illinois.  Captive  suppUers  are 
located  primarily  in  eastem  Texas  and 
western  Louisiana. 


•  Rail  and  River  Elevators.  CargiU 
and  Continental  compete  for  the 
purchase  of  grain  bom  captive  suppUers 
located  near  their  rail  elevators  in 
Salina,  Kansas  and  Troy,  Ohio,  and  their 
river  elevators  in  the  vicinity  of  Morris, 
Illinois,  Lockport,  Illinois,  Ehibuque, 
Iowa/East  Dubuque,  lUinois,  and  New 
Madrid/CaruthersviUe,  Missouri. 

According  to  the  Complaint,  if  Cargill 
were  aUowed  to  acquire  the  Continental 
faciUties  that  purchase  grain  in  these 
captive  draw  areas,  it  would  be  in  a 
position  imilateraUy,  or  in  coordinated 
interaction  with  the  few  remaining 
competitors,  to  depress  prices  paid  to 
farmers  and  other  suppliers,  because 
transportation  costs  would  preclude 
them  &t)m  selling  to  other  grain  traders 
or  purchasers  in  sufficient  quemtities  to 
prevent  an  anticompetitive  price 
decrease. 

The  Complaint  also  aUeges  that 
producers  of  com,  soybeans,  and  wheat 
would  not  switch  to  an  alternative  crop 
in  sufficient  numbers  to  prevent  a  small 
but  significant  decrease  in  price  because 
of  the  length  of  growing  seasons  and  of 
the  suitabiUty  of  those  crops  to  certain 
climates  and  regions.  Nor  are  processors 
or  fedlots  that  pim:hase  grain  to 
manufacture  food  products  or  fatten 
Uvestock  likely  to  constrain  pricing 
decisions  by  grain  trading  companies 
because  their  purcheising  decisions  are 
based  on  factors  other  than  small  but 
significant  changes  in  crop  prices. 
Therefore,  significant  changes  in 
concentration  among  grain  trading 
companies  can  have  an  anticompetitive 
impact  upon  prices  received  by  farmers 
and  other  suppliers. 

C.  The  Chicago  Board  of  Trade  Futiu«s 
Markets 

In  addition,  Cargill  and  Continental 
compete  to  purchetse  com  and  soybeans 
from  grain  sellers  seeking  to  deUver 
these  crops  to  river  elevators  on  the 
lUinois  River  that,  beginning  in  year 
2000,  will  be  authorized  as  delivery 
points  for  the  settlement  of  Chicago 
Board  of  Trade  (CBOT)  com  and 
soybean  futures  contracts.  The  provision 
of  authorized  delivery  points  for  com 
and  soybean  futiu«s  contracts  is  a 
relevant  product  market  within  the 
meaning  of  the  Clayton  Act.  These 
delivery  points  are  regulated  by  the 
Commodities  Futures  Trading 
Commission.  The  authorized  deUvery 
points,  running  the  entire  length  of  the 
lUinois  River  for  soybeans,  and  from 
Chicago  to  Peoria,  lUinois  for  com,  each 
constitutes  a  relevant  geographic  market 
within  the  meaning  of  the  Clayton  Act; 
and  undue  concentration  in  these 
markets  would  increase  the  possibiUties 
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of  ■ntioompetitive  manipulatioiis  of  the 
futuTM  nuvksto. 

D.  Hum  to  Competition  as  a 
Consequence  of  the  Acquisition 

The  Complaint  alleps  that  Caigill's 
acquisition  of  Continental's  Commodity 
Maiketing  (koup  will  substantially 
lessen  craiqpetition  for  the  purchase  of 
com.  so3rbeans.  and  wheat  in  each  of  the 
relevant  gaopaphic  maikets  by  tmahling 
Caicill  unilaterally  to  depress  the  prices 
paid  to  Cumsn  axul  other  supplios.  The 
Complaint  further  alleges  that  the 
pn^tosed  transaction  will  also  make  it 
mora  likely  that  the  few  remaining  grain 
trading  cnnpanies  that  purchase  com, 
soybeans,  and  wheat  in  these  markets 
wUl  engage  in  anticompetitive 
coordination  to  depress  grain  prices. 
Mraeover,  it  is  not  likely  that  Cargill's 
exercise  of  market  power  in  any  of  these 
relevant  geogrqihic  markets  would  be 
thwarted  by  significantly  increased 
purchases  of  com,  soybeans,  or  wheat 
oy  iHocessois,  feedlots.  or  odier  buyers. 
1^  new  mtiy.  by  fermms  and  other 
siq>pliers  transporting  their  products  to 
mote  distant  vaaAeia,  or  I7  any  other 
countervailing  force. 

In  additi(m.  the  Complaint  allies  that 
by  consolidating  the  Cmtgill  and 
Continsntal  river  elevators  on  the 
Illinois  River,  this  transaction  would 
give  two  firms  ^proximately  80%  of 
the  authorized  delivery  capacity  for 
settlement  of  CBOT  com  and  soybeans 
futures  contracts.  Tliis  concentration 
would  increase  the  likelihood  of  price 
manipulation  of  futures  contracts  by 
those  firms,  resulting  in  higher  risks  for 
buyers  and  sellers  of  futures  contracts. 

Finally,  the  Complaint  alleges  that  the 
defiandants'  Purchase  Agreement 
includes  a  Covenant  Not  to  Compete 
that  is  longn  than  is  reasonably 
necessary  for  CaigiU  to  have  a  feir 
opportunity  to  gain  the  loyalty  of 
Continental's  suppliers  and  customers, 
and  has  the  effect  of  unlawfully 
dividing  markets  between  the  two 
con^Mnies  in  violation  of  Section  1  of 
the  Sherman  Act.  15  U.S.C.  §  1. 

m.  Explanation  of  the  Proposed  Final 
Judgment 

The  provisions  of  the  proposed  Final 
-  Judgment  are  designed  to  preserve 
existing  competition  for  grain 
purchasing  services  to  fenners  and  other 
suppliers  in  numerous  areas  in  the 
United  States,  and  to  prevent 
anticompetitive  manipulation  of  CBOT 
com  and  soybean  futures  markets.  To 
preserve  existing  competition  for  grain 
purchasing  services,  it  requires 
divestitures  of  Cargill  or  Continental 
river  elevators  at  Morris,  Illinois, 
Lockport,  Illinois,  East  Dubuque, 


Illinois,  and  Carudiersville,  Missouri: 
rail  tsiminak  at  Troy,  Ohio  and  Salina, 
Kansas;  and  port  elevators  at  Beaumont, 
Texas,  Stockton,  California,  and  Seattle, 
Washingtum.  This  relief  is  intended  to 
maintain  the  level  of  con^>etition  that 
existed  preacquisition,  and  ensures  that 
farmers  and  other  suppliers  in  the 
afiiscted  mari»ts  wiU  continue  to  have 
effective  altnnatives  to  Cargill  when 
selling  their  crops,  to  prevent 
manipulatioas  of  CBOT  com  and 
sojrbean  futures  markets,  die  proposed 
Find  Judgment  requires  divestitures  of 
Cargill  or  Continental  elevatns  along 
the  Illinois  Rivw  at  Morris,  Lockport 
and  Chicago,  Illinois,  as  well  as 
providing  one-diird  of  Caigill's  c^MKdty 
at  Havana,  Illinois  to  a  new  entrant 
pursuant  to  a  throughput  agreement' 

A.  East  Dubuque  and  Morris  River 
Elevators,  and  Seattle  Port  Elevatcv 
Provisions 

Section  IV.A  of  the  proposed  Final 
Judgment  provides  that,  within  five  (5) 
months  from  the  filing  of  the  proposed 
Final  Judgment  with  the  Court,  or  five 
(5)  calendar  days  after  notice  of  the 
entry  of  the  Final  Judgment  by  the 
Court,  whichever  is  later,  defendant 
Cargill  must  divest  all  of  its  property 
rights  in  the  East  Dubuque,  Illinois  river 
elevator  and  the  Morris,  Illinois  river 
elevator  to  an  acquirer  acceptable  to  the 
United  States.  Section  IV.A  of  the 
proposed  Final  Judgment  also  provides 
that,  within  six  (6)  months  from  the 
filing  of  the  propcued  Final  Judgment 
with  the  Court,  or  five  (5)  csdendar  days 
after  notice  of  the  entry  of  the  Final 
Judgment  by  the  Court,  whichever  is 
latCT,  defendant  Cargill  must  divest  all 
of  its  property  rights  in  the  Seattle  port 
elevator  to  an  acquirer  acceptable  to  the 
United  States. 

Section  IV.B  of  the  proposed  Final 
Judgment  imposes  conditions  on  Cargill 
and  the  acquirer  of  the  Seattle  port 
elevator,  should  the  acquirer  decide  to 
enter  into  a  throughput  agreement  with 
Cargill  or  any  joint  venture  involving 
the  Tacoma  elevator  to  which  Cargill  is 
a  party  ("Cargill  Joint  Venture"). 
Throi;^put  agreements,  which  are 
common  in  the  grain  industry,  allow 
one  firm  to  move  its  grain  through 
another  firm's  elevator  for  a  fee.  Under 
the  terms  of  the  Final  Judgment:  (a) 
Cargill  may  not  obtain  continuing  rights 
to  move  more  than  8.5  million  bushels 
of  grain  per  month  through  the  Seattle 
port  elevator  (which  ensures  that  the 
acquirer  of  that  facility  will  have 
continuing  rights  to  a  substantial 


^  The  divestitures  of  the  Morris  and  Lockport 
river  elevators  provide  relief  for  both  the  grain 
purchasing  markets  and  the  CBOT  futures  markets. 


m^ority  of  the  fecility's  throughput 
capacity):  (b)  the  throughput  agreement 

S'ves  Cargill  no  more  ri^ts  conooning 
le  operations  of  the  Seattle  facility  than 
are  commonly  granted  to  sublessees  in 
standard  thron^put  agreements  (which 
insures  that  the  acquim  will  retain 
overall  operational  control  of  the 
fecility);  and  (c)  that,  in  any  event,  the 
throughput  agreement  will  not  interfere 
with  the  ability  or  incentive  of  the 
acquirer  to  compete  for  the  purchase  of 
com  and  soybecms. 

Section  IV.C  of  the  proposed  Final 
Judgment  provides  that  Cargill  need  not 
divest  the  Seattle  port  elevator  if  it  does 
not  buy,  lease,  or  otherwise  acquire  an 
interest  in  Continental's  port  elevator  at 
or  near  Tacoma,  Washington. 

B.  Lockport  Riv«  Elevator, 
Carathersville  River  Elevator,  Salina 
Rail  Elevator,  Troy  Rail  Elevator, 
Beaumont  Port  Elevator,  Stockton  Port 
Elevator,  and  Chicago  Port  Elevator 
Provisions 

Section  IV.D  of  the  proposed  Final 
Judgment  provides  that,  within  five  (5) 
months  from  the  filing  of  the  proposed 
Final  Judgment  with  die  Court,  or  five 
(5)  calendar  days  after  notice  of  the 
entry  of  the  Final  Judgment  by  the 
Court,  whichever  is  later,  defendant 
Continental  must  divest  all  of  its 
property  rights  in  the  river  elevators 
located  at  Lodqxtrt,  Illinois  and 
Caruthersville,  Missouri;  the  rail 
terminals  located  at  Salina,  Kansas  and 
Troy,  Ohio;  and  the  port  elevators 
located  at  Beaumont,  Texas,  Chicago, 
Illinois,  and  Stockton,  California,  to  an 
acquirer  acceptable  to  the  United  States. 
These  fecilities  were  originally  part  of 
the  defendants'  Purchase  Agreement. 
This  divestiture  requirement  will  ensure 
that  these  facilities  are  sold  to 
purchasers  who  will  operate  these  assets 
as  grain  elevators;  and  it  is  intended  to 
preserve  the  market  structure  that 
existed  in  those  geographic  areas  prior 
to  the  acquisition. 

C.  General  Divestiture  Provisions 

Sections  IV.E  through  IV.H  of  the 
proposed  Final  Judgment  apply  to  all 
the  divestitures  ordered  in  Sections 
IV.A  and  IV.D  (as  qualified  fay  Sections 
IV.B  and  IV.C).  Section  IV.E  provides 
that  imless  the  United  States  consents  in 
writing,  the  divestitures  shall  include 
the  entire  assets  defined  in  Sections 
IV.A  and  IV.D.  The  divestitures  must  be 
accomplished  in  such  a  way  to  satisfy 
the  United  States,  in  its  sole  discretion, 
that  the  assets  can  and  will  be  operated 
by  the  acquirer  as  a  viable,  ongoing 
entity  capable  of  competing  in  the  grain 
business.  In  addition,  any  Standard 
Throughput  Agreement  that  may  be 
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nego  iated  between  Cargill  or  the  Cargill 
Joint; Venture  and  the  purchaser  of  the 
Seattle  port  elevator  must  be  acceptable 
to  tl^e  United  States,  in  its  sole 
discretion. 

Under  Section  IV.F  of  the  proposed 
Final  Judgment,  defendants  shall  make 
knotin,  by  usual  and  customary  means, 
the  availability  of  the  assets  and  provide 
any  Prospective  purchasers  with  a  copy 
of  the  Final  Judgment.  The  pertinent 
defi^idant  is  required  to  offer  to  furnish 
any  prospective  purchaser,  subject  to 
customary  confidentiaUty  assiu'ances, 
all  information  regarding  the  assets 
customarily  provided  in  a  due  diligence 
prot^ss,  except  such  information  subject 
to  anomey-client  privilege  or  attorney 
worpt-product  privilege.  The  pertinent 
defi^liHant  must  also  permit  prospective 
purchasers  to  have  reasonable  access  to 
personnel  and  to  make  inspection  of 
phylsdcal  facilities  and  financial, 
op^tional,  or  other  dociunents  and 
infoBmation  customarily  provided  as 
part  of  a  due  diligence  process. 

Section  IV.G  prohibits  defendants 
froitt  interfering  with  any  negotiations 
by  me  purchaser  to  hire  any  employee 
whose  primary  responsibihty  involves 
the  use  of  the  assets.  Under  Section 
IV.M,  defendants  must  take  all 
read^nable  steps  necessary  to 
acc^plish  the  prompt  divestitures 
contemplated  by  the  proposed  Final 
Judgtnent,  and  may  not  impede  the 
opejrBtion  of  the  assets. 

Section  IV.I  of  the  proposed  Final 
Judfitnent  prohibits  Cargill  firom 
pui^asing,  leasing,  or  acquiring  any 
inteilest  in  any  of  the  assests  required  to 
be  divested  by  defendant  Continental 
pursuant  to  Section  IV.D,  or  any  interest 
in  the  river  elevator  at  or  near  Bird's 
Poi^,  Missouri  (in  which  Continental 
fontierly  owned  a  minority  interest  and 
had  fa  right  of  first  refusal  to  purchase 
gra|]^).  Section  IV.I  also  prohibits  Cargill 
from^subsequently  purchasing  or  leasing 
the  Tacoma  port  elevator  should  another 
firm  acquire  that  facility,  or  from 
any  other  interest  in  that 
(including  a  joint  ventiue 
ist)  without  the  written  consent  of 
theltJnited  States.  Section  IV.I  does  not 

citly  prohibit  Cargill  from 
rea^duiring  the  assets  that  it  will  divest, 

se  that  prohibition  is  inherent  in 
the  Requirement  that  Cargill  divest  these 
assets  for  the  ten-year  term  of  the  Final 
Judgment. 

Pilrsuant  to  Section  IV.J  of  the 
pro|)osed  Final  Judgment,  defendant 
Cai^ll  must  enter  into  a  throughput 
agreement  that  makes  one-third  (Va)  of 
the  I  daily  loading  capacity  at  its  river 
eley  itor  located  at  or  near  Havana, 
mill  Dis,  or  one  barge-load  per  day, 
whi(  :hever  is  greater,  to  an  independent 


grain  company  acceptable  to  the  United 
States  in  its  sole  discretion  (the  "Havana 
Throughput  Agreement"). ^  Unless  the 
United  States  agrees  to  an  extension, 
Cargill  must  enter  into  the  Havana 
Throughput  Agreement  within  five  (5) 
months  from  the  date  the  Final 
Judgment  is  filed  with  the  Coiut,  or  five 

(5)  calendar  days  after  notice  of  the 
entry  of  the  Final  Judgment  by  the 
Court,  whichever  is  later. 

D.  Trustee  Provisions 

If  the  defendants  fail  to  complete  any 
of  the  divestitiues  or  to  enter  into  the 
Havana  Throughput  Agreement  within 
the  required  time  periods,  the  Court  will 
appoint  a  trustee,  pvirsuant  to  Section  V 
of  the  proposed  Final  Judgment,  to 
accomplish  the  divestitures.  Once 
appointed,  only  the  trustee  will  have  the 
ri^t  to  sell  the  divestiture  assets  or 
enter  into  the  Havana  Throu^put 
Agreement,  and  the  pertinent  defendant 
will  pay  all  costs  and  expenses  of  the 
trustee  and  any  professionals  and  agents 
retained  by  the  trustee.  The 
compensation  paid  to  the  trustee  and 
any  such  professionals  or  agents  shall  be 
reasonable  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished.  The 
proposed  Final  Judgment  also  requires 
the  pertinent  defendant  to  use  its  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestitures. 

Pursuant  to  Section  V.E,  the  trustee 
must  file  monthly  reports  with  the 
parties  and  the  Court,  setting  forth  the 
trustee's  efforts  to  accompUsh  the 
divestitures  ordered  under  the  proposed 
Final  Judgment.  If  the  trustee  does  not 
accomplish  the  divestitures  within  six 

(6)  months  after  its  appointment,  the 
trustee  shall  promptly  file  with  the 
Court  a  report  setting  forth  (1)  the 
trustee's  efforts  to  accompUsh  the 
required  divestitures,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished,  and  (3)  the  trustee's 
recommendations.  At  the  same  time,  the 
trustee  will  furnish  such  report  to  the 
United  States  and  defendants,  who  will 
each  have  the  right  to  be  heard  and  to 
make  additional  recommendations.  The 
Court  shall  thereafter  enter  such  orders 
as  appropriate  in  order  to  carry  out  the. 


3  The  divestitures  of  the  focilities  at  Morris, 
Lockport,  and  Chicago  were  sufficient  to  resolve 
concerns  about  consolidation  of  authorized  delivery 
points  for  CBOT  com  futures  markets,  which 
extend  from  Chicago  to  Pekin.  To  resolve  concerns 
about  concentration  of  authorized  delivery  points 
for  CBOT  soybean  futures  markets,  which  extend 
the  entire  length  of  the  Ulinois  River,  it  was 
necessary  to  provide  delivery  capacity  for  a  new 
entrant  on  the  southern  portion  of  the  Ulinois  River. 


purpose  of  the  Final  Judgment, 
including  extending  the  term  of  the 
trustee's  appointment. 

E.  Notification  Provisions 

Section  VI  of  the  proposed  Final 
Judgment  asstu«s  the  United  States  an 
opportiuiity  to  review  any  proposed 
sale,  whether  by  the  pertinent  defendant 
or  the  trustee,  before  it  occurs.  Under 
this  provision,  the  United  States  is 
entitled  to  receive  complete  information 
regarding  any  proposed  sale  or  any 
prospective  purchaser  prior  to 
consummation.  Upon  objection  by  the 
United  States  to  a  sale  of  any  of  the 
divestiture  assets  by  the  pertinent 
defendant  or  the  trustee,  any  proposed 
divestiture  may  not  be  completed. 
Should  a  defendant  object  to  a 
divestiture  by  the  trustee  pursuant  to 
Section  V.B.,  that  sale  shall  not  be 
consummated  unless  approved  by  the 
Court. 

Section  fVn  of  the  proposed  Final 
Judgment  prohibits  defendants  frt>m 
financing  all  or  any  part  of  any  piut:hase 
of  the  assets  made  pursuant  to  Sections 
IV  or  V  of  the  Final  Judgment.  However, 
the  pertinent  defendant  will  noi  violate 
this  condition  with  respect  to  assets 
leased  by  a  defendant  if:  (1)  The  lessor 
holds  the  pertinent  defendant 
responsible  for  lease  payments  under  an 
assignment  or  sublease  of  the 
defendant's  leasehold  interests;  or  (2) 
the  pertinent  defendant  makes  up  any 
shortfall  between  its  lease  payment 
obligations  and  the  lease  payments 
negotiated  by  the  person  to  whom  it 
assigns  or  subleases  its  leasehold 
interests. 

F.  Hold  Separate  Provisions 

Under  Section  Vin  of  the  proposed 
Final  Judgment,  defendants  must  take 
certain  steps  to  ensiue  that,  imtil  the 
required  divestitures  and  the  execution 
of  the  Havana  Throughput  Agreement 
have  been  accompUshed,  all  the 
previously  defined  assets  and  Cargill's 
Havana  river  elevator  will  be 
maintained  as  separate,  distinct  and 
saleable  assets,  and  maintained  as 
usable  grain  elevators.  Until  such 
divestitures,  the  defendants  shall 
continue  to  operate  these  facilities  as 
grain  elevators.  The  defendants  must 
maintain  all  these  facilities  so  that  they 
'  continue  to  be  saleable,  including 
maintaining  all  records,  loans,  and 
personnel  necessary  for  their  operation. 
Defendant  Continental  must  operate  the 
Lockport  river  elevator,  Caruthersville 
river  elevator,  Troy  rail  elevator, 
Beaumont  ^ort  elevator,  Stockton  port 
elevator,  and  Chicago  port  elevator 
independently  from  and  in  competition 
with  Cargill. 
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G.  Non-Compete  Provisions 

The  Caigill/Continental  Purchase 
Agreement  contains  a  five-year  non- 
compete provision.  Under  the  proposed 
Final  Judgment,  defendants  are 
prohibited  from  implementing  any  non- 
compete agreements  until  all  of  the 
assets  have  been  divested.  Furthermore, 
the  term  of  any  such  non-compete 
agreement  may  not  be  more  than  three 
(3)  years. 

R  Compliance  Inspection,  Retention  of 
Jurisdiction  and  Termination  Provisions 

Section  DC  requires  defendants  to 
make  available,  upon  request,  the 
business  recrads  and  the  personnel  of 
its  businesses.  This  provision  allows  the 
United  States  to  inspect  defendants' 
fedlities  and  ensure  that  they  are 
conq>l]ring  with  the  requirements  of  the 
proposed  Final  Judgment.  Section  X 
provides  for  jurisdiction  to  be 
maintained  by  the  Court.  Section  XI  of 
the  proposed  Final  Judgment  provides 
that  it  will  expire  on  the  tenth 
anniversary  of  its  entry  by  the  Court. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C  $  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  faring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffored,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
pn^msed  Final  Judgment  will  neith« 
impair  nor  assist  the  bringing  of  any 
{wivate  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act,  15  U.S.C.  §  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defiandants. 

V.  Procedures  Available  fm 
Modification  of  the  Proposed  Final 
Judgment 

Iho  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  wnth  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
E^nal  Ju^iMit  is  in  the  public  interest 

The  An'A  provides  for  a  period  (rfat 
least  sixty  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  wrfaidi  any  person  may  submit  to 
the  United  States  written  comments 
rugwding  the  pn^KMed  Final  Judgment 
A^  person  wiio  wishes  to  comment 
should  do  so  within  sixty  dajrs  of  the 
date  of  publication  of  tfcds  Competitive 


Impact  Statement  in  the  Federal 
Register.  The  United  States  wiU 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  its  entry. 
The  comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Regisler.  Written  comments  should  be 
submitted  to:  Roger  W.  Fones,  Chief, 
Transportation,  Energy  k  Agriculture 
Section,  Antitrust  Division,  United 
States  Department  of  Justice,  325 
Seventh  Street,  N.W.,  Suite  500, 
Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
-jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  ^propriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

the  United  States  considoed,  as  an 
altranative  to  the  proposed  Final 
Judgment,  a  fiill  trial  on  the  merits 
against  Cargill  and  Continental.  The 
United  States  is  satisfied,  however,  that 
the  divestitures  and  othw  relief 
contained  in  the  proposed  Final 
Judgment  should  preserve  competition 
in  grain  purchasing  services  as  it  was 
prior  to  die  proposed  acquisition,  and 
that  the  proposed  Final  Judgment  would 
achieve  all  of  the  relief  that  the 
government  would  have  obtained 
through  litigation,  but  merely  avoids  the 
time  and  expense  of  a  trial. 

Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  the  Court  shall  detwmine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
maUng  that  detennination,  the  Court 
may  considen 

(1)  The  competitive  impact  of  such 
jud^nent.  including  tennination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  ralief  sou^t, 
anticipated  effects  of  altemativs  ranedies 
actually  considered,  and  any  other 
considaiation  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  fona  in  the  cmnplaint  in/^lnrfing 
consideration  of  the  public  benefit  if  any,  to 
be  derived  from  a  detennination  of  the  issues 
at  trail 


15  U.S.C.  §  16(e).  As  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circmt  held,  the  APPA  permits  the 
Court  to  consider,  among  other  things, 
the  relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  govonment's  complaint 
whether  the  decree  is  sufficienUy  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft.  56  F.3d  1448 
(D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effact  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  throu^  the  consent  decree 
process.  *  Rather, 

absent  a  showing  of  crarupt  Gailure  of  the 
government  to  discharge  its  duty,  the  Coiut, 
in  making  its  public  interest  finding,  should 
*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  detennine  whether  those 
explanations  are  reasonable  under  the 
drcumstancas. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
imrestricted  evaluation  of  what  relief 
would  best  swve  the  public."  United 
States  V.  ENS,  Inc.,  858  F.2d  456, 462 
(9th  Cir.  1988),  quoting  United  States  v. 
Bechtel  Corp..  648  F.2d  660. 666  (9th 
Cir.),  cert,  denied.  454  U.S.  1083  (1981). 
Precedent  requires  that 

(t]he  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  die 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  intmest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  pubUc  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest"  More  elaborate 
requirements  might  imdermine  the 


*  119  Coi^  Rac.  24598  (1973);  tee  alto  United 
Statet  V.  Gillette  Co.,  406  F.  Supp.  713,  715  (D. 
Mm*.  1975).  A  "public  intamt"  detaraiinatioa  can 
be  mada  proporiy  on  the  basis  of  tha  CkHnpedtiva 
Impact  Statamant  and  Rasponca  to  Commenl*  filed 
pursuant  to  tha  APPA  Alttioa^  tiia  APPA 
•utfaoriset  tha  use  of  additional  prooaduraa,  IS 
U.S.C  S  16(f),  tfaoaa  procsduret  are  discratioaaiy.  A 
court  naad  not  invoka  any  of  tham  nnlaaa  it  baUaraa 
dm  tha  commeats  hava  laiaad  aiffiiBrant  ianaa 
■nd  tliat  fiutliar  praoaadingi  woiud  aid  tha  court  in 
raaolvii^  tlioaa  iMuaa.  See  H.R.  93-1483.  93rd 
Cong.  2d  Saw.  8-9.  reprinted  in  (1974)  U.S.CC.AJ4. 
•535. 6538. 
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'^tiveness  of  antitrust  enforcement  by 
sent  decree.* 

'he  proposed  Final  Judgment, 
^refore,  should  not  be  reviewed  under 
idard  of  whether  it  is  certain  to 
late  every  anticompetitive  effect  of 
a  i^articular  practice  or  whether  it 
mi^ndates  certainty  of  firee  competition 
in  the  future.  Ck)urt  approval  of  a  final 
judgment  requires  a  standard  more 
flodble  and  less  strict  than  the  standard 

luired  for  a  finding  of  liability.  "[A] 

proposed  decree  must  be  approved  even 

1  jt  falls  short  of  the  remedy  the  court 

vj^uld  impose  on  its  own,  as  long  as  it 

Is  within  the  range  of  acceptability  or 

jwithin  the  reaches  of  public 

t rest.' ".6 
[oreover,  the  Court's  role  under  the 
ley  Act  is  limited  to  reviewing  the 
ledy  in  relationship  to  the  violations 
it  the  United  States  has  alleged  in  its 
[(^plaint,  and  the  Act  does  not 
lorize  the  Court  to  "construct  [its] 
1  hypothetical  case  and  then 
luate  the  decree  against  that  case." 
\crosoft,  56  F.3d  at  1459.  Since  "[t]he 

t's  authority  to  review  the  decree 
pends  entirely  on  the  government's 
ercising  its  prosecutorial  discretion  by 
jing  a  case  in  the  first  place,"  it 
fi^llows  that  the  court  "is  o^y 

lorized  to  review  the  decree  itself," 
not  to  "effectively  redraft  the 
iplaint"  to  inquire  into  other  matters 
^t  the  United  States  might  have  but 
.  not  pursue.  Id. 

I.  Determinative  Documents 


There  are  no  determinative  materials 
documents  within  the  meaning  of  the 
'PA  that  were  considered  by  the 
lited  States  in  formulating  Uie 
oposed  Final  Judgment. 

F  ^  Plaintiff  United  States  of  America 

pated:  July  23. 1999. 

Respectfully  submitted, 
iMbert  L.  McGeorge,  D.C.  Bar  No.  91900. 
Tt^al  Attorney,  U.S.  Department  of  Justice, 
Antitrust  Division,  325  Seventh  Street,  N.W.; 

lite  500,  Wasliington,  DC  20530,  Telephone: 
(^b2)  307-6361  or  (202)  307-6351,  Facsimile: 
(}p2)  307-2784. 

Doc.  99-20806  Filed  8-11-99;  8:45  am] 
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United  States  v.  Bechtel,  648  F.2d  at  666 
(i  ntemal  citations  omitted)  (emphasis  added);  see 
paited  States  v.  BNS  Inc..  858  F.2d  at  463;  United 

tes  V.  National  Broadcasting  Co.,  449  F.  Supp. 

!7, 1143  (CD.  Cal.  1978);  Gillette,  406  F.  Supp. 

'16.  See  also  United  States  v.  American 
(^namid  Co..  719  F.  2d  558.  565  (2d  Cir.  1983). 
f  United  States  v.  American  Tel.  &■  Tel.  Co.,  552 
F.jSupp.  131, 150  (D.D.C.  1982)  (citations  omitted). 
0  ff'd  sub  nom.  Maryland  v.  United  States,  460  U.S. 
IjODl  (1983),  quoUng  Gillette,  406  F.  Supp.  at  716; 
akited  States  v.  Alcan  Aluminum,  Ltd.,  605  F. 
Supp.  619,  622  (W.O.  Ky.  1985). 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No.  50-289] 

GPU  Nuclear,  Inc.;  Notice  of  Partial 
Denial  of  Amendment  to  Facility 
Operating  LIcenae  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by  GPU 
Nuclear,  Inc.,  (licensee)  for  an 
amendment  to  Facility  Operating 
License  No.  DPR-50  issued  to  the 
licensee  for  operation  of  the  Three  Mile 
Island  Nuclear  Station,  Unit  1,  located 
in  Dauphin  Coimty,  PA. 

The  piupose  of  the  portion  of  the 
licensee's  amendment  request  that  is 
denied  was  lu  seek  approval  fi'uui  the 
Commission  to  allow  the  licensee  to 
ignore  the  low  temperature  overpressure 
protection  provisions  related  to  high 
pressure  injection  pumps  start  and 
nmning  restrictions  during  an 
emergency  cooldown  without  having  to 
invoke  10  CFR  50.54(x). 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated  August  6, 1999. 

By  September  13, 1999,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555— 
0001,  and  to  Ernest  L.  Blake,  Jr.,  Esquire, 
Shaw,  Pittman,  Potts,  &  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037,  attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  31, 1997,  as 
supplemented  Jtme  3, 1998,  and  July  13, 
1998,  and  (2)  the  Commission's  letter  to 
the  licensee  dated  August  6, 1999. 

These  doctiments  are  available  for 
public  inspection  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
documfflit  room  located  at  the  Law/ 


Government  Publications  Section,  State 
Library  of  Pennsylvania.  (Regional 
Depository)  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PAn7105.   . 

Dated  at  Rockviile.  Maryland,  this  6th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director,  Project  Directorate  I,  Division  of 
Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  99-20908  Filed  8-11-99;  8:45  am] 
aajJNQ  CODE  7980-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8584] 

Kennecott  Uranium  Company 

AGENCY:  Nuclear  Regtdatory 

Commission. 

ACTION:  Final  finding  of  no  significant 

impact:  notice  of  opportunity  for 

hearing. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  renew 
NRC  Source  Material  License  SUA-1350 
to  authorize  the  licensee,  Kennecott 
Uranium  Company  (KUC),  to  resume 
commercial  milling  operations  at  the 
Sweetwater  facility,  and  to  approve  the 
plan  for  future  reclamation  of  the  mill 
facility,  existing  and  proposed  new 
tailings  impoimdment,  and  the 
proposed  evaporation  ponds,  according 
to  the  1997  Reclamation  Plan,  as 
amended.  The  S\veetwater  uranium  mill 
site  is  located  in  Sweetwater  County, 
approximately  40  miles  (64  kilometers) 
northwest  of  the  town  of  Rawlins, 
Wyoming.  An  Environmental 
Assessment  (EA)  was  performed  by  the 
NRC  staff  in  support  of  its  review  of 
KUC's  license  renewal  for  operation  and 
the  amendment  request,  in  accordance 
with  the  requirements  of  10  CFR  Part 
51.  The  conclusion  of  the  EA  is  a 
Finding  of  No  Significant  Impact 
(FONSI)  for  the  proposed  licensing 
action.  * 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elaine  Brummett,  Uraniimi  Recovery 
and  Low-Level  Waste  Branch,  Division  <ij^ 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T7-J9,  Washington,  D.C.  20555. 
Telephone  301/415-6606. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Sweetwater  uraniimi  mill  site 
presently  is  licensed  by  the  NRC  imder 
Materials  License  SUA-1350  to  possess 
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byproduct  material  in  the  fonn  of 
uranium  waste  tailings,  as  well  as  other 
radioactive  wastes  generated  by  past 
milling  operations.  The  mill  operated 
firom  1981  to  1983,  but  is  ciuxently  in 
standby  status.  KUC  has  requested 
renewal  of  the  Ucense  to  allow 
operation  of  the  mill  (includes 
construction  of  one  new  impoundment 
and  up  to  eight  evaporation  ponds),  and 
the  evaluation  of  that  request  has  been 
completed.  KUC  also  has  requested 
approval  of  the  reclamation  plan  to 
stabilize  the  existing  tailings 
impoundment.  In  addition,  the  plan 
provides  for  the  future  stabilization  of 
proposed  new  tailings  impoundments, 
reclamation  of  land,  and 
decommissioning  of  the  mill  facility. 

Construction  of  an  additional  five 
new  impoundments  and  two 
evaporation  ponds  may  be  requested  if 
the  mill  operates  for  20  years,  and  the 
impact  of  this  was  considered  in  the  EA. 
The  additional  impoundments  would  be 
reclaimed  according  to  the  NRC- 
approved  plan  and  any  change  in  design 
would  require  review  and  approval  by 
the  NRC  staff. 

KUC  submitted  the  operations  plan, 
reclamation  plan,  and  associated 
information  by  letters  dated  June  11, 
July  3,  July  23.  August  1,  August  20, 
September  18,  and  October  7, 1997.  The 
mill  and  land  decommissioning  plan 
portion  of  the  reclamation  plan  was 
submitted  May  28, 1998.  Page  changes 
to  various  submitted  documents  and 
responses  to  NRC  staff  comments  were 
provided  Jime  10,  July  1,  and  July  20, 
1998,  as  well  as  February  3,  February 
25,  March  25,  April  21,  and  June  21, 
1999. 

Summary  of  the  Environmeiital 
Aneasment 

The  NRC  staff  performed  an 
assessment  of  the  environmental 
impacts  associated  with  the  operations 
plan  and  reclamation  plan,  in 
accordance  with  10  CFR  Part  51, 
Licensing  and  Regulatory  Policy 
Procedures  for  Environmental 
Protection.  The  license  renewal  would 
authorize  KUC  to  resimie  operation  of 
the  mill  at  a  maximum  production  rate 
of  4,100,000  pounds  (1,859,748  kg)  of 
yellowcake  per  year,  and  to  possess 
byproduct  material  in  the  form  of 
uranium  waste  tailings  and  other 
uranium  byproduct  wastes  generated  by 
the  authorized  milling  operations.  The 
actual  resiunption  of  operations  vtnll  be 
conditional  on:  (1)  The  NRC  review  of 
standard  operating  procediues  for  mill 
operation:  (2)  a  90-day  pre-startup 
notification  to  NRC;  and  (3)  the 
completion  of  a  pre-startup  NRC 
inspection  and  resolution  of  any  safety 


issues  identified  by  the  inspection.  The 
renewed  license  also  would  approve 
KUC's  proposed  plan  to  stabilize  and 
cover  the  tailings  impoundments,  and 
decommission  the  mill  facility 
(including  land  and  evaporation  ponds). 
All  conditions  in  the  renewed  license 
and  commitments  presented  in  the 
licensee's  renewal  documents  are 
subject  to  NRC  inspection. 

In  conducting  its  appraisal,  the  NRC 
staff  considered  the  following:  (1) 
Information  contained  in  KUC's  1997 
license  renewal  and  amendment 
requests,  as  revised;  (2)  previous 
environmental  and  safety  evaluations  of 
the  facility;  (3)  data  contained  in  land 
use  and  environmental  monitoring 
reports;  (4)  existing  license  conditions; 
(5)  results  of  NRC  staff  site  visits  and 
inspections  of  the  Sweetwater  facility; 
and  (6)  consultations  with  the  U.S.  Fish 
and  Wildlife  Service,  the  U.S.  Bureau  of 
Land  Management,  the  Wyoming  State 
Historic  Preservation  Office,  and  the 
Wyoming  Department  of  Environmental 
Quality.  The  staff  evaluation  of  the 
Sweetwater  operation  plan  and 
associated  documents  is  being  evaluated 
in  a  Safety  Evaluation  Report,  and  the 
technical  aspects  of  the  reclamation 
plan  are  discussed  separately  in  a 
Technical  Evaluation  Report  that  will 
accompany  the  final  agency  licensing 
action. 

The  results  of  the  staff  environmental 
review  are  documented  in  an  EA  placed 
in  the  docket  file.  Based  on  its  review, 
the  NRC  staff  has  concluded  that  there 
are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Conclusioiis 

The  NRC  staff  has  examined  actual 
and  potential  impacts  associated  with 
the  operation  of  the  mill,  site 
decommissioning,  and  reclamation  of 
the  tailings  impoundments,  and  has 
determined  that  the  requested  renewal 
of  Soiut:e  Material  License  SUA-1350 
will:  (1)  be  consistent  with  requirements 
of  10  CFR  Part  40,  Appendix  A;  (2)  not 
be  inimical  to  public  health  and  safety; 
and  (3)  not  have  long-term  detrimental 
impacts  on  the  environment.  The 
following  statements  summarize  the 
conclusions  resulting  from  the  staff's 
environmental  assessment,  and  support 
the  FONSI: 

1.  An  acceptable  environmental  and 
effluent  monitoring  program  is  in  place 
to  monitor  effluent  releases  and  to 
detect  if  applicable  regulatory  limits  are 
exceeded.  Radiological  effluents  from 
facility  operations  have  been  and  are 
expected  to  remain  below  the  r^ulatory 
limits; 


2.  Mill  tailings  and  process  liquid 
effluents  from  the  mill  circuit  will  be 
discharged  to  a  multi-lined 
impoundment  with  a  leak  detection 
system; 

3.  The  licensee  will  conduct  site 
decommissioning  and  reclamation 
activities  in  accordance  with  NRC- 
approved  plans;  and 

4.  Present  and  potential  health  risks  to 
the  pubUc  and  risks  of  environmental 
damage  bora  the  proposed  mill 
operation,  decommissioning,  and 
reclamation  were  assessed.  Given  the 
remote  location,  requirements  in  place, 
licensee's  inspection  and  radiation 
safety  programs,  area  of  impact,  and 
past  activities  on  the  site,  the  staff 
determined  that  the  risk  factors  for 
health  and  environmental  hazards  are 
insignificant. 

Because  the  staff  has  determined  that 
there  will  be  no  significant  impacts 
associated  with  approval  of  the  license 
renewal  (and  associated  amendments), 
there  can  be  no  disproportionally  high 
and  adverse  effects  or  impacts  on 
minority  and  low-income  populations. 
Consequently,  further  evaluation  of 
Environmental  Justice  concerns,  as 
outlined  in  Executive  Order  12898  and 
NRC's  Office  of  Nuclear  Material  Safety 
and  Safeguards  Policy  and  Procedures 
Letter  1-50,  Revision  1,  is  not 
warranted. 

Alternatives  to  the  Proposed  Action 

The  proposed  action  is  to  renew  NRC 
Source  Material  License  SUA-1350,  for 
operation  of  the  mill,  subsequent 
decommissioning  of  the  facility,  and 
reclamation  of  the  tailings 
impoundments,  as  requested  by  KUC. 
Therefore,  the  principal  alternatives 
available  to  NRC  are  to: 

1.  Approve  the  license  renewal 
request  as  submitted;  or 

2.  Renew  the  license  with  such 
additional  conditions  as  are  considered 
necessary  or  appropriate  to  protect 
public  health  and  safety  and  the 
environment;  or 

3.  Deny  the  renewal  request. 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  do  not  warrant  either  the  limiting 
of  KUC's  future  operations  or  the  denial 
of  the  license  amendment.  Additionally, 
in  the  TER  prepared  for  this  action,  the 
staff  has  reviewed  the  licensee's 
proposed  action  with  respect  to  the 
criteria  for  reclamation,  specified  in  10 
CFR  Part  40,  Appendix  A,  and  has  no 
basis  for  denial  of  the  proposed  action. 
Therefore,  the  staff  considers  that 
Alternative  1  is  the  appropriate 
alternative  for  selection. 
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[ding  of  No  Significant  Impact 

'  ilie  NRC  staff  has  prepared  an  EA  for 
tl « I  proposed  renewal  of  NRC  Source 
Material  License  SUA-1350.  On  the 
b^is  of  this  assessment,  the  NRC  staff 
h^  concluded  that  the  enviroiunental 

lacts  that  may  result  from  the 
p^£posed  action  would  not  be 
significant,  and  therefore,  preparation  of 
ail  Environmental  Impact  Statement  is 
nptwarranted. 

The  EA  and  other  documents  related 
t(  ihis  proposed  action  are  available  for 
pi^lic  inspection  and  copying  at  the 
i4RC  Public  Dociunent  Room,  in  the 
lan  Building.  2120  L  Street  N.W.. 
shington,  DC  20555. 

itice  of  Opportunity  for  Hearing 

le  Commission  hereby  provides 
ice  that  this  is  a  proceeding  on  an 
lication  for  a  licensing  action  falling 
the  scope  of  Subpart  L,  "Informal 
faring  Procedures  for  Adjudications  in 
:  iteriads  and  Operators  Licensing 
:eedings,"  of  the  Commission's 
les  of  Practice  for  Domestic  Licensing 
ceedings  and  Issuance  of  Orders  in 
CFR  Part  2  (54  FR  8269).  Pursuant  to 
.1205(a),  any  person  whose  interest 
^y  be  affected  by  this  proceeding  may 
a  request  for  a  hearing.  In 
a^ordance  with  §  2.1205(c),  a  request 
ipi  a  hearing  must  be  filed  within  thirty 

f)  days  from  the  date  of  publication  of 
i  Fedo'al  Register  notice.  The  request 
a  hearing  must  be  filed  with  the 
Otece  of  the  Secretary  either: 
i  1(1)  By  delivery  to  the  Rulemakings 
d  Adjudications  Staff  of  the  Office  of 
Secretary  at  One  White  Flint  North, 
^555  Rockville  Pike,  Rockville.  MD 
852:  or 

(2)  By  mail  or  telegram  addressed  to 
Secretary,  U.S.  Nuclear  Regulatory 
mmission,  Washington,  E)C  20555, 
ention:  Rulemakings  and 
judications  Staff. 

ich  request  for  a  hearing  must  also 
served,  by  delivering  it  personally  or 
mail  to: 

(1)  The  applicant,  Keimecott  Uranium 
(tympany.  P.O.  Box  1500,  Rawlins,  WY 
4?301; 

(2)  The  NRC  staff,  by  delivery  to  the 
j^ecutive  Director  of  Operations,  One 
White  Flint  North,  11555  Rockville 

B,  Rockville,  MD  20852;  or 

(3)  By  mail  addressed  to  the  Executive 
or  for  Operations,  U.S.  Nuclear 
atory  Conunission,  Washington, 

20555. 

In  addition  to  meeting  other 
^^plicable  requirements  of  10  CFR  Part 

of  the  Commission's  regulations,  a 
1 6  quest  for  a  hearing  filed  by  a  person 
( 1  her  than  an  applicant  must  describe  in 
( 1  >tail: 


(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Procediues  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings"  in  10  CFR  Part  2,  Subpart 
L. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Ckimmission. 
John  J.  Surmeier, 

Chief,  Uranium  Recovery  and  Low-Level 
Waste  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  99-20909  Filed  8-11-99:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  070-0925] 

Rnding  of  No  Significant  impact 
Related  to  Amendment  of  Materials 
License  No.  SNM-928,  Kerr-McGee 
Corporation,  Cimarron  Fuel 
Fabrication  Site,  Crescent,  Olclahoma 

The  U.S.  Nuclear  Regulator>' 
Commission  (hereafter  referred  to  as 
NRC)  is  considering  issuing  a  license 
amendment  to  Materials  License  No. 
SNM-923,  held  by  the  Kerr-McGee 
Cimarron  Corporation  (Cimarron  or  the 
licensee),  to  incorporate  the  licensee's 
proposed  decommissioning  plan  (DP) 
for  its  Cimarron  Fuel  Fabrication  Site 
(Cimarron  site)  located  in  Crescent, 
Oklahoma.  Other  proposals  being 
considered  include:  (1)  Establishment  of 
a  cleanup  standard  for  the  site;  (2) 
revision  of  Cimarron's  Radiation 
Protection  Plan  (RPP)  that  summarizes 
the  overall  radiation  protection  program 
for  the  Cimarron  facility;  and  (3) 
revision  of  Cimarron's  organizational 
structure. 

Summary  of  Environmental  Assessment 

Background 

Cimarron  has  environmental 
responsibility  for  a  fuel  fabrication 
facility  site  near  the  city  of  Crescent, 


Oklahoma.  The  Kerr-McGee  Corporation 
(KMC)  operated  two  plants  at  the 
Cimarron  facility  between  1965  and 
1975,  each  under  its  own  separate 
Atomic  Energy  Commission  license. 
Radioactive  Materials  License  SNM-928 
was  issued  under  10  CFR  Part  70  for  the 
Uranium  Fuel  Fabrication  Facility  and 
Radioactive  Materials  License  SNM- 
1174  was  issued  for  the  Mixed  Oxide 
Fuel  Fabrication  Facility.  In  1983,  when 
KMC  was  divided  into  Sequoyah  Fuels 
Corporation  (SFC)  and  Quivera  Mining 
Corporation,  SFC  became  the  ownor  of 
the  Cimarron  facility.  Subsequently,  in 
1988,  Cimarron  Corporation,  a 
subsidiary  of  KMC,  became  responsible 
for  the  Cimarron  facility.  Although  the 
Cimarron  facility  poses  no  immediate 
threat  to  public  health  and  safety,  it  is 
listed  in  the  Site  Decommissicaing 
Management  Plan  to  ensvire  timely 
decommissioning. 

Proposed  Action 

The  objectives  of  the  proposed  actions 
are  to  decontaminate  and  decommission 
the  Cimarron  site  to  permit  release  for 
imrestricted  use  and  to  terminate  the 
Radioactive  Materials  License  SNM- 
928.  In  accordance  with  10  CFR 
70.38(g),  Cimarron  submitted  a 
proposed  DP.  In  conjimction  with  this 
proposal,  Cimarron  has  also  proposed 
revisions  to  the  Radioactive  Materials 
License  SNM-928,  changes  to  its  RPP, 
and  changes  to  its  organizational 
structure. 

Decommissioning  activities  have  been 
ongoing  since  1976  when  production 
activities  were  terminated.  Many  of  the 
decommissioning  activities  at  the  site 
have  been  completed  imder  existing 
license  conditions.  Decommissioning 
activities  remaining  to  be  performed  at 
the  Cimarron  facility  include: 
decontamination  and  decommissioning 
of  facility  structiwes;  onsite  disposal  of 
contaminated  soil  meeting  the  Option  2 
criteria  of  NRC's  1981  Branch  Technical 
Position  (BTP) '.  "Disposal  or  Onsite 
Storage  of  Thorium  or  Uranium  Wastes 
from  Past  Operations;"  offsite  disposal 
of  soil  or  material  exceeding  the  BTP 
Option  2  criteria;  and  groimdwater 
remediation. 

As  previously  noted,  Cimarron 
proposed  other  related  revisions  to  its 
license: 

(l)  Amending  its  license  to  add  a  new 
license  condition  specifically 
establishing  the  BTP  Option  1 
imrestricted-use,  residual- 
contamination  criteria  as  the  cleanup 
standard  for  the  Cimarron  site; 


'  "Disposal  or  Onsite  Storage  of  Thorium  or 
Uranium  Waste  from  Past  Operations"  (46  FR 
52061.  October  23.  1981). 
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(2)  Amending  license  conditions  to 
better  delineate  the  handling  of  various 
classifications  of  contaminated  material 
at  the  site,  and  revising  License 
Condition  10  to  only  reference  licensee 
commitments  that  pertain  to  Cimarron's 
ciirrent  decommissioning  status; 

(3)  Amending  the  RPP  to  clarify 
statements  made  in  the  RPP;  incorporate 
references  to  a  Quality  Assurance  Plan, 
and  revise  its  Environmental  Sampling 
Schedule;  and 

(4)  Amending  the  license  to 
incorporate  chaiiges  in  its  organizational 
structure.  These  changes  were  and  will 
continue  to  be  caused  by  downsizing  of 
staff  at  the  Cimarron  site  as 
decommissioning  activities  are 
completed. 

The  Need  for  Proposed  Action 

The  proposed  actions  are  necessary 
for  Cimarron  to  complete  the  remaining 
decommissioning  activities  needed  for 
NRC  to  release  the  Cimarron  site  for 
unrestricted  use  and  to  terminate 
Radioactive  Materials  License  SNM- 
928.  License  termination  is  a  separate 
action  that  requires  an  NRC  finding  that 
the  premises  are  suitable  for  release. 

Alternative  to  Proposed  Action 

The  only  alternative  considered  in  the 
Environmental  Assessment  (EA)  was  the 
no-action  alternative.  No  action  would 
mean  that:  (1)  The  site  would  not  be 
approved  to  remediate  now;  (2)  obsolete 
license  conditions  would  continue  to  be 
in  License  SNM-928;  (3)  changes  to  the 
RPP  would  not  be  effective;  and  (4) 
Cimarron's  organizational  structure 
would  be  outdated. 

NRC  staff  has  evaluated  the  no-action 
alternative  and  determined  that  the  no- 
action  alternative  would  conflict  with 
NRC's  reqxiirement,  10  CFR  70.38,  for 
timely  remediation  at  sites  that  have 
ceased  operation.  Although  there  is  no 
immediate  threat  to  the  public  health 
and  safety  from  this  site,  not 
undertaking  remediation  at  this  time 
does  not  solve  the  regiilatory  and 
potential  long-term  health  and  safety 
problems  associated  with  storing  this 
waste.  No  action  now  would  delay 
remediation  until  some  time  in  the 
future,  when  costs  could  be  much 
higher  than  they  are  today.  It  is  even 
possible  that  no  disposal  option  will  be 
available  in  the  future  if  the  current  low 
level  waste  disposal  facilities  are  closed 
and  no  new  ones  are  opened.  Therefore, 
the  no-action  alternative  is  not 
acceptable. 

Environmental  Impacts  of  Proposed 
Action 

Radiological  impacts  on  members  of 
the  public  may  result  from  inhalation 


and  ingestion  of  releases  of  radioactivity 
in  air  and  in  water  during  the 
remediation  operations,  direct  exposiu^ 
to  radiation  bom  radioactive  material  at 
the  site  during  remediation  operations, 
and  transport  for  disposal. 
Decommissioning  workers  may  receive 
doses  primarily  by  ingestion,  inhalation, 
and  direct  exposure  during  the 
decommissioning  activities.  In  addition 
to  impacts  from  routine  operations,  the 
pottotial  radiological  consequences  of 
accidents  were  considered. 

NRC  staff  has  reviewed  the  potential 
impacts  of  the  proposed 
decommissioning,  both  beneficial  and 
adverse.  NRC  staff's  conclusions  are 
summarized  as  follows: 

a.  Radiation  exposiues  of  persons 
living  or  traveling  near  the  site  because 
of  onsite  operations  and  waste 
transportation  will  be  well  within  limits 
contained  in  10  CFR  Part  20. 

b.  The  potential  radiological  impacts 
off-site  of  potential  onsite  accidents  are 
well  below  the  radiation  dose  limit  of  1 
mSv/yr  (100  mrem/yr)  to  the  public  and 
the  radiation  dose  limit  of  0.50  mSv/yr 
(5  rem/yr)  to  workers  in  accordance 
with  10  CFR  Part  20. 

c.  The  potential  non-radiological 
impacts,  such  as  socioeconomic,  air 
quality,  land  and  water  use,  etc.,  from 
decommissioning  activities  at  CLmarron 
are  negligible. 

d.  For  conservatism,  the  site  use  is 
assumed  to  be  equivalent  to  the  resident 
farmer  scenario  described  in  the  NRC 
Policy  and  Guidance  Directive  PG-8-08, 
"Scenarios  for  Assessing  Potential  Doses 
Associated  with  Residual 
Radioactivity."  Under  this  scenario,  the 
maximum  radiation  doses  to  a 
hypothetical  resident  farmer,  who  might 
establish  a  residence  on  the  site,  grow 
and  consume  food  from  the  site,  and 
consume  drinking  water  frtsm  an  onsite 
groundwater  well,  over  a  1000-year 
period,  were  calculated  asstuning  both 
with  a  cover  and  without  a  cover  over 
the  disposal  cell.  The  predicted  doses 
for  both  scenarios  are  less  than  0.09 
mSv/jrr  (9  mrem/yr),  which  is  below 
NRC's  Part  20  radiation  dose  for  the 
public  of  1  mSv/yr  (100  mrem/yr). 

e.  Radiation  doses  to  a  remediation 
worker  onsite  from  direct  exposure  are 
estimated  to  be  less  than  0.01  mSv  (1 
nuem)  for  a  2000-hour  exposure  period. 
Inhalation  doses  from  a  2000-hour 
exposure  would  be  less  than  0.03  Sv  (3 
mrem).  These  predicted  doses  are 
substantially  less  than  the  occupation 
exposure  limit  of  0.50  mSv/yr  (5  rem/yr) 
in  10  CFR  Part  20. 

f.  The  impacts  from  the  transportation 
of  radioactive  materials  are  low  and 
\vithin  NRC  and  Department  of 
Transportation  requirements.  The 


potential  consequences  and  probability 
of  a  transportation  accident  are  low. 

g.  The  licensee  has  a  radiation 
protection  program  that  will  maintain 
radiation  exposures  and  effluent 
releases  within  the  limits  of  10  CFR  Part 
20  and  will  maintain  exposures  as  low 
as  is  reasonably  achievable. 

h.  The  population  within  a  6.5 
kilometer  (4  mile)  radius  of  the  licensee 
facility  has  minority  and  senior  citizen 
populations  lower  than  the  county  and 
the  State  averages,  and  has  a  median 
household  income  above  that  of  the 
county  and  the  State.  Based  on  these 
statistics,  there  are  no  significant 
minorities  and  low-income  households 
that  will  be  exposed  to  impacts  fit>m  the 
proposed  activities  at  Cimarron. 
Because  there  are  no  significant  impacts 
from  the  proposed  activities,  there  will 
be  no  environmental  justice  impacts. 

i.  No  reasonably  available  alternative 
to  the  licensee's  proposed  plan  is 
obviously  superior. 

Conclusions 

On  the  basis  of  its  EA,  NRC  staff  has 
concluded  that  the  proposed  action 
would  not  have  any  significant  effect  on 
the  quality  of  the  human  environment 
and  does  not  warrant  the  preparation  of 
an  environmental  impact  statement 
(EIS).  The  action  called  for,  under  NEPA 
and  10  CFR  Part  51,  is  the  issuance  of 
a  license  amendment  authorizing  the 
licensee  to  perform  deconunissioning  of 
the  Cimarron  site  as  proposed  by  the 
licensee  and  make  the  proposed 
revisions  to  the  license. 

In  accordance  with  the  requirements 
of  Subpart  L  of  10  CFR  part  2,  an 
Opportunity  for  a  Hearing  ^  was  offered 
on  September  6, 1995.  No  requests  for 
a  hearing  were  received. 

Finding  of  No  Significant  Impact 

Pursuant  to  10  CFR  part  51,  NRC  has 
prepared  an  EA  related  to  the  issuance 
of  a  license  amendment  to  Materials 
License  SNM-928,  authorizing 
decommissioning  of  the  Cimarron  Site. 
On  the  basis  of  this  EA.  NRC  has 
concluded  that  this  licensing  action 
would  not  have  any  significant  effect  on 
the  quality  of  the  human  environment 
and  does  not  warrant  the  preparation  of 
an  EIS.  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

Further  Information 

For  further  details  with  respect  to  this 
action,  the  EA  and  other  documents 
related  to  this  proposed  action  are 
available  for  public  inspection  and 
copying  at  NRC's  Public  Document 


2  60  FR  46315  (September  6. 1995). 
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Ri  om  at  the  Gehnan  Building,  2120  L 
St  r  wt  NW.,  Washington,  DC. 

:  ated  at  Rockville.  Kfaryland,  this  8th  day 
of  /  kugust  1999. 

'  or  the  U.S.  Nuclear  Regulatory 
C!c  I  imission. 
La  I  ry  W.  Camper, 

Chief.  Decommissioning  Branch,  Division  of 
ste  Management.  Office  of  Nuclear 
erial  Safety  and  Safeguards. 

99-20907  Filed  8-11-99;  8:45  am] 
CODE  75«>-01-P 


;lear  regulatory 
)mmission 

Committee  on  Nudear 
Notice  of  Meeting 

I  Advisory  Committee  on  Nuclear 
ste  (ACNW)  will  hold  its  112th 
noting  on  September  14-15, 1999, 
Room  T-2B3, 11545  Rockville  Pike, 
ckville,  Maryland. 
The  entire  meeting  will  be  open  to 
}lic  attendance. 

le  schedule  for  this  meeting  is  as 
lows: 
TiiBsday,  September  14, 1999 — 8:30  a.m. 

1  mtil  6:00  p.m. 
\^  (fdnesday,  September  15, 1999—6:30 
I  L.m.  until  6:00  p.m. 

following  topics  will  be 
issed: 
L  ACNW  Planning  and  Procedures — 
I  Committee  will  hear  a  briefing  from 
it^l  staff  on  issues  to  be  covered  during 
1  meeting.  The  Committee  will  also 
c^itisider  topics  proposed  for  futiu« 
cb|isideration  by  the  full  Committee  and 
'   brking  Groups.  The  Committee  will 
icuss  ACNW-related  activities  of 
lividual  members. 
Risk  Communications— The 
unittee  will  continue  to  prepare  for 
isions  with  the  local  stakeholders  to 
held  this  fall  in  the  Las  Vegas, 
ivada,  area. 
Results  of  the  Arthur  Andersen 
few  of  the  Division  of  Waste 
'pnagement  Activities — ^The  Deputy 
;or,  NMSS,  will  discuss  the  results 
mt  strategic  planning  activities 
the  Division  of  Waste 
;ement  and  potential  impacts  on 
activities. 
Progress  Report  on  Waste 
agement  Research  Program  Plan — 
e  C^ce  of  Research  will  present  its 
pl^  to  the  Committee,  which  it  believes 
ii  bonsistent  with  the  recommendations 
iii|NUREG-1635,  the  most  recent  joint 
/  ( 3«JW/ACRS  report  on  NRC  research 
ap  Ivities. 

S.  Decommissioning  Standard  Review 
rt  Ml  (SRP)  and  Dose  Modeling— NhASS 
V '  11  provide  a  scheduled  update  of  its 
pt  ogress  in  this  area.  Included  will  be  a 


discussion  of  the  draft  SRP  modules  and 
the  status  of  dose  models. 

F.  Division  of  Waste  Management 
Fiscal  Year  2000  Budget  and  Operating 
Plan  Overview — NMSS  managers  will 
present  an  overview  of  their  priorities  as 
defined  by  available  resources  for  Fiscal 
Year  2000. 

G.  Preparation  of  ACNW  Reports— 
The  Committee  will  discuss  planned 
reports  on  the  following  topics:  a  White 
Paper  on  Near-Field  Chemistry  issues,  a 
joint  ACRS/ACNW  letter  report  on  an 
NMSS  approach  to  risk-informed, 
performance-based  regulation  in  NMSS, 
and  other  topics  discussed  during  this 
and  previous  meetings  as  the  need 
arises. 

H.  Meeting  with  the  Director,  Division 
of  Waste  Management — ^The  Committee 
will  meet  with  the  Direclur  iuformally 
to  discuss  items  of  mutual  interest. 

I.  Miscellaneous — ^The  Committee  will 
discuss  miscellaneous  matters  related  to 
the  conduct  of  Committee  and 
organizational  activities  and  cAnplete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
September  29, 1998  (63  FR  51967).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Associate  Director  for  Technical 
Support,  ACRS/ACNW,  Dr.  Richard  P. 
Savio,  as  for  in  advance  as  practicable 
so  that  appropriate  arrangements  can  be 
made  to  schedule  the  necessary  time 
during  the  meeting  for  such  statements. 
Use  of  still,  motion  picture,  and 
television  cameras  during  this  meeting 
will  be  limited  to  selected  portions  of 
the  meeting  as  determined  by  the 
ACNW  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  taking 
pictxues  may  be  obtained  by  contacting 
the  Associate  Director  for  Technical 
Support.  ACRS/ACNW,  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  jRacilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  notify  Dr.  Savio  as  to  their 
particular  needs. 

Further  iaformation  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 


Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Dr.  Richard  P. 
Savio,  Associate  Director  for  Technical 
Support,  ACRS/ACNW  (Telephone  301/ 
415-7363),  between  8:00  A.M.  and  5:00 
P.M.  EDT. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  reviewing 
on  the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audiovisual  Technician 
(301-415-8066),  between  7:30  a.m.  and 
3:45  p.m.  EDT  at  lea&t  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  uud 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

Dated:  Attgust  6, 1999. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  99-20790  Filed  8-11-99:  8:45  am] 
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NUCUEAR  REGUIJ^TORY 
COMMISSiON 

Reactor  Safety  Chapter  of  ttie  Strategic 
PianWorfcahop 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  pubUc  comment/ 

notice  of  meeting. 

summary:  The  Nuclear  Regulatory- 
Commission  is  requesting  public 
comment  on  the  draft  Nuclear  Reactor 
Safety  Chapter  of  the  NRC  Strategic 
Plan.  The  NRC  is  conducting  a 
workshop  on  August  20, 1999,  to  give 
stakeholders  an  opportunity  to  meet 
with  agency  representatives  to  ask 
questions  and  comment  on  the  Nuclear 
Reactor  Safety  Chaptw  of  the  Strategic 
Plan  that  the  Commission  has  under 
consideration.  This  workshop  is  open  to 
the  public  and  all  interested  parties  may 
attend. 

DATES:  August  20, 1999,  fi-om  9:00  a.m. 
to  1:00  p.m. 

addresses:  One  White  Flint  North.  NRC 
Commission  Hearing  Room,  11555 
Rockville  Pike,  Rockville,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Blaha,  Mail  Stop  016-E15,  U^. 
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Nuclear  Regulatory  Commission, 
Washington,  D.C  20555-0001. 
Telephone:  (301)  415-1703;  FAX:  (301) 
415-2162;  Internet:  J139NRC.QOV. 


As  part  of  the  Government 
Performance  and  Results  Act,  the  NRC 
is  required  to  update  its  strategic  plan 
triennially.  The  NRC's  first  strategic 
plan  was  issued  in  September  1997. 
Since  that  time,  the  NRC  has 
implemented  a  Planning.  Budgeting  and 
Performance  Measurement  (PBPM) 
process  whidi  focuses  on  becoming 
man  performanc»iiaaed  and  outcome- 
oriented.  The  Nuclear  Reactor  Safety 
Oi^iter  of  the  NRC  Strategic  Plan 
reflects  this  approach  to  long-range 
planning,  as  well  as  institutionalMng 
regulatory  reforms  that  have  been 
initiated  within  the  last  18  months.  The 
Nuclear  Reactor  Safety  chqitOT  has 
progressed  to  a  point  that  furthw 
improvement  will  be  enhanced  by 
stakdiolder  input. 

In  the  Fall  of  1997  the  agency 
undertook  an  effort  to  review  and  revise 
its  strategic  plan  to  better  align  and  link 
the  goals  and  strategies  and  to  improve 
the  logic  and  functionality  of  \)fe 
strategic  plan.  The  revision,  however, 
did  not  fully  oonsidn  the  issues  raised 
during  the  NRC's  July  30. 1998.  hearing 
before  the  Senate  Subcommittee  on 
Clean  Air,  Wetlands,  Private  Pioporty. 
and  Nuclear  Safety;  the  July  17. 1998. 
Commission  meeting  with  stakeholtfers; 
the  Chairman's  August  7. 1998.  tasking 
memorandum;  or  the  progress  achieved 
to  make  NRC  planning  and  budgeting 
more  outcome-oriented.  Since  that  time, 
die  agency  has  begim  an  internal  review 
to  address  these  issues.  This  has 
resulted  in  a  draft  of  selected  portions 
of  the  strategic  plan. 

The  draft  of  the  Strat^c  Plan  reflects 
revisions  that  focus  on  the  Nuclear 
Reactor  Safety  arena  and  reflects  the 
progress  to  date.  Updates  to  this  plan 
reflect  changes  in  Commission  policy 
ovOT  the  past  year,  stakeholdm  input,  as 
well  as  the  development  of  new 
performance  goals  and  measures.  Also 
included  in  this  package  are  edits  to  the 
front  end  sections  that  describe  the 
Agency's  mission,  strategic  goals, 
management  goals,  and  strategic  arenas. 
The  Nuclear  Reactor  Safety  Chapter 
reflects  the  new  focus  on  four 
performance  goals  and  the  key  strategies 
to  be  used  to  achieve  these  goals.  Once 
completed,  this  chapter  will  be  used  as 
a  model  to  revise  and  finalize  the  other 
pr^«m' arena  chapters. 

Inis  draft  of  the  strategic  plan  is 
intended  to  reflect  the  rMults  &t>m  the 
change  process  which  has  occurred  over 
the  past  18  months  and  which  continues 


«t  the  NRC.  It  also  describes  how  this 
paradigm  shift  will  become  an  integral 
part  of  NRCs  future  planning, 
budgeting,  and  performance 
management  A  sdiedule  to  fecilitate 
dialogue  among  die  Commission  staff, 
stakeholdws,  and  Congress  is  provided 
below: 

Revisions  to  the  Nuclear  Reactor  Safety 
(NRS)  Chapter  of  the  Strategic  Plan 

August  3:  Issue  draft  NRS  chapter  to 

stakeholders  for  comment 
August  20:  Stakeholder  Woricshop  on 

MRS  chapter 
Eariy  September  Revised  NRS  chapter 

to  Commission 
Late  Septnnber:  Senate  Oversight 

hearing 

The  remaining  Strat^ic  Plan  chaptws 
(Nudeer  Materials  Safety,  Nuclear 
Waste  Safsty.  International  Nuclear 
Safety  Support)  will  be  revised  over  the 
next  year. 

SUdc^fridn  Input  to  Ae  NRS  di^iter 
of  the  Strategic  Plan 

While  NRC  recognizes  woric  is  yet  to 
be  finished,  further  improvements  to  the 
draft  Strategic  Plan  vrill  benefit  from 
stakeholdw  input.  The  NRC  is 
particulariy  interested  in  stakeholder 
views  on  the  four  performance  goals  and 
their  associated  measures  and  strategies. 
The  draft  specifically  identifies  a 
number  of  poformance  measures  for 
which  stakeholder  input  will  6e 
especially  useful. 

Stakeholder  input  is  requested  on  the 
following  broad  areas: 

•  Do  strategic  goals,  management 
goals,  and  performance  goals  address 
the  appropriate  areas  requiring 
emphasis? 

•  Are  the  strategies  to  achieve  these 
goab  adequate  to  achieve  success? 

•  Are  the  performance  measures 
adequate  to  indicate  whether  we  are 
achieving  our  goals?  Are  there  better 
measures? 

•  Do  goals  and  strategies  reflect 
NRC's  commitment  to  institutionalize 
change  and  become  more  performance 
based? 

August  20, 1999  Woricshop 

NRC  will  be  conducting  a  public 
workshop  on  August  10, 1999  at  1:00 
p.m.  in  Rockville.  Maryland,  in  the 
Commission  Hearing  Room  to  discuss 
the  Nuclear  Reactor  Safety  Chapter  of 
the  Strategic  Plan.  The  NRC  staff  will 
answer  (fuestions  and  receive 
comments.  Members  of  the  public  are 
invited  to  attend.  Those  wishing  to 
participate  in  discussions  are  urged  to 
contact  Jim  Blaha  at  301-415-1703  to 
fecilitate  agenda  planning 


In  addition  to  participating  in  the 
workshop,  stakeholders  may  submit 
writtm  comments  on  the  draft  of  die 
Strategic  Plan  to  die  NRC  Comments 
are  requested  by  August  27. 1999.  The 
draft  Strategic  Plan,  as  well  as  the 
ability  to  provide  comments 
electronically,  are  available  on  the  NRC 
web  site  at  http://www.nrc.gov/NRC/ 
COMMISSION/INrnATIVES/1999/ 
index.html.  Comments  may  also  be 
provided  in  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Debra  J. 
Corley,  Mail  Stop  0-16E15. 
Washinston.  D.C.  20555-0001. 

Stakeholder  comments  will  be 
considered  in  another  update  of  the 
draft  Nuclear  Reactor  Safety  chapter. 
This  update  will  be  provided  to  the 
Commission  and  made  publiodly 
available  prior  to  our  Senate  oversight 
hearing  planned  for  September  1999. 
Stakeholders  will  also  have  other 
opportunities  to  comment  on  the  NRC 
Strafegic  Plan  which  is  required  to  be 
submitted  to  Congress  by  September 
2000  in  accordance  with  the 
Government  Perfcnmance  and  Residts 
Act. 

The  NRC  is  accessible  to  the  White 
Flint  Metro  Station.  Visitor  parking  near 
the  NRC  buildings  is  limited. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  August,  1999. 

For  the  Nuclear  Regulatory  Commission. 

Frank  J.  Miragiia.  Jr., 

Deputy  Executive  Director  for  Regulatory 
Pn^mms,  Office  of  Executive  Director  for 
Operations. 

(PR  Doc.  99-20910  Filed  8-11-99;  8:45  am] 
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OFFICE  OF  MANAQEMENT  AND 
BUDGET 

PropoMd  infoniMlion  CdlMtion 
AeUvWMOMB  Circutar  A-21;  Itoquatt 
for  ConMiMnls 

AGENCY:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  the  Office  of  Management 
and  Budget  (OMB)  invites  comment  on 
the  proposed  information  request.  This 
request  proposes  a  standard  format  for 
submitting  fecilities  and  administrative 
rate  proposals  by  educational 
institutions  and  will  be  required  by 
OMB  Circular  A-21,  "Cost  Principles 
for  Educational  Institutions."  The 
standard  format  would  assist 
institutions  in  completing  their 
proposals  more  efficiendy  and  help  the 
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Fed  3^  cognizant  agency  review  each 
pro]  )bsal  on  a  more  consistent  basis. 
OM  3  proposed  the  use  of  and  solicited 
inpi  1^  on  the  use  of  such  a  form  in  its 
pro  )bsed  revision  to  OMB  Circular  A- 
21  00  September  10,  1997.  OMB 
received  35  comments  from  Federal 
agenpies,  universities  and  professional 
orgaiiizations  in  response  to  that  section 
of  the  proposed  revision" to  Circular  A- 
21.  All  commenters  were  in  favor  of  the 
devp|lopment  of  such  a  form.  OMB,  with 
assistance  ftom  Federal  agencies  and 
universities,  developed  the  attached 
form  for  inclusion  in  Circular  A-21. 
OMB  also  proposes  to  revise  Circular  A- 
21  9^  shown  below,  to  incorporate  the 
ne\|form. 

DATk:  Comments  are  due  on  or  before 
October  12, 1999. 
ADpifESSES:  Comments  should  be 
majlied  to  Gilbert  Tran,  Office  of  Federal 
Fin^cial  Management,  Office  of 
MaHiiigement  and  Budget,  725  17th 
t,  NW,  Room  6025,  Washington, 
^0503.  Comments  up  to  three  pages 
igth  may  be  submitted  via  facsimile 
to  2(^2-395-4915.  Electronic  mail 
comments  may  be  submitted  via 
Int9tnet  to  Hai — ^M. — 
Trall@omb.eop.gov.  Please  include  the 
fiill  body  of  electronic  mail  comments 
in  tl  e  text  and  not  as  an  attachment. 
Pie  I  ie  include  the  name,  title, 
org  ipization,  postal  address,  and  E-mail 
addiess  in  the  text  of  the  message. 
FOn  FURTHER  INFORMATION  CONTACT: 
Gilt»rt  Tran,  Office  of  Federal  Financial 
Ma^iagement,  Office  of  Management  and 
Budget,  (202)  395-3993. 
SUMH^MENTARY  INFORMATION:  OMB 
proposed  on  September  10, 1997  (62  FR 
47721),  to  develop  a  standard  format  for 
the,  $ubmission  of  facihties  and 
adininistrative  (F&A)  proposals,  that 
woUld  assist  educational  institutions  in 
coditoleting  their  F&A  proposals  more 


efficiently  and  help  the  Federal 
cognizant  agency  review  each  proposal 
on  a  more  consistent  basis.  It  would  also 
facilitate  the  Federal  Government's 
effort  to  collect  better  information 
regarding  educational  institution  F&A 
costs  that  could  be  useful  in  explaining 
variations  in  F&A  rates  among 
institutions.  In  addition,  a  standard 
format  may  allow  electronic  submission 
of  F&A  proposals  to  the  Federal 
co^izant  agency  in  the  future. 

Federal  agencies,  universities  and 
professional  organizations,  through  their 
submitted  comments,  favorably  support 
the  proposal  for  the  development  of  a 
standard  format.  Accordingly,  OMB, 
with  the  assistance  from  Federal 
agencies  and  university  representatives, 
developed  a  standard  format  that 
includes  two  parts: 

•  A  summary  schedule  of  the 
institution's  proposed  F&A  rates,  along 
with  the  F&A  cost  pools  and  their 
allocations,  and 

•  A  listing  of  support  docimientation 
to  be  submitted  with  an  F&A  proposal. 

OMB  is  proposing,  through  this 
notice,  to  include  the  standard  format  as 
Appendix  C  of  the  Circular.  This  notice 
is  soliciting  comments  from  members  of 
the  public  and  affected  entities 
concerning  the  proposed  information 
collection  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 


the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technique  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  notice  also  lists  the  following 
information: 

Title:  Appendix  C,  "OMB  Circular  A- 
21  Documentation  Requirements  for 
Facilities  and  Administrative  (F&A) 
Proposals  Claiming  Costs  Under  the 
Regular  Method". 

Type  of  review:  New  collection. 

Respondents:  Large  Universities. 

Number  of  Responses:  282. 

Estimated  Time  Per  Response:  4 
hours. 

Needs  and  Uses:  The  proposed  form 
will  standardize  the  documentation 
requirements  for  facihties  and 
administrative  proposals  submitted  by 
large  universities  to  their  cognizant 
agency. 

Issued  in  Washington,  DC,  August  4, 1999. 
Norwood  J.  Jackson,  Jr., 
Acting  Controller. 

OMB  proposes  the  following  revisions 
to  Circular  A-21. 

1.  Add  Section  G.12  to  read  as 
follows: 

12.  Standard  Fonnat  for  Submission. 
For  facilities  and  administrative  (F&A) 
proposals  submitted  on  or  after  July  1, 
2000,  educational  institutions  shall  use 
the  standard  format,  shown  in 
Appendix  C,  to  submit  their  F&A  rate 
proposal  to  the  cognizant  agency.  The 
cognizant  agency  may,  on  an  institution 
by  institution  basis,  grant  exceptions 
from  the  standard  format  requirement. 
This  requirement  does  not  apply  to 
educational  institutions  which  use  the 
simplified  method  for  calculating  F&A 
rates,  as  described  in  Section  H. 

2.  Add  Appendix  C  (shown  below): 


Ippoidix  C— OMB  Circular  A-21  Documentation  Requirements  for  Facilities  and  Administrative  (F&A)  Proposals  aaiming  Costs 

Under  the  Regular  Method 

The  documentation  requirements  for  F&A  rate  proposals  consist  of  two  parts.  Part  I  provides  a  schedule  of  summary  data  on 
the  institution's  F&A  cost  pools  and  their  allocations,  and  the  proposed  F&A  rates.  An  example  of  a  completed  Part  I  is  included. 
Part  JI  describes  the  standard  docmnentation  to  be  submitted  with  the  institution's  F&A  proposal. 

Part  1 — Summary  Data  Elements  for  F&A  Proposal — Part  A 
Organization  Number:  (Federai  Use  Only] 


Nai  a  e  of  Institution: 
Ad(  I  ress:     


I .  Cognizant  Federal  Agency  Rate  Setting: 
l|.  Type  of  Institution        Private        (  ) 

Fiscal  Year 

i.  Population  Students: 


Audit: 

Public/State  (  ) 


Faculty: Staff:  _ 

Required  to  Submit  (Y/N)? . 


Status  of  Disclosure  Statement 

Du^lDates:        Initial: Revised: 

Date  Submitted 

Ap|i  roved  (  )  Yes  (  )  No  Date: 

1 .  Most  Current  F&A  Rates  (i.e.,  final,  predetermined,  fixed)  (Last  three  fiscal  years) 
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Type  of  rate 

Fiscal  year 
covered 

Date  of  rata 
agroomont 

Orvcampus 
instruction 

On-campus 
organized 
research 

On-campus 

Off-campus 
instouction 

Off-campus 
organized 
research 

Off-campus 
OSA^ 

rOSA  X  Other  Sponsored  Activities) 


g.  Base  year  costs  assoaated  wnth  new  buildings  placed  into  service  within  the  last  five  years  (i.e 
years)  by  mafor  functions  proposed  (in  thousands). 

,  base  year  and  four  preceding 

"- 

Instnjction 

Organized  re- 
search 

OSA 

Durang  ueprectation  or  use  Awwanoe 
{merest  Expense 
QporaHon  and  Maintenance 

h.  Dollar  amounts  by  major  functions  proposed — Base  Year  (in  thousands) 


SaMae  &  Wagea/Fringes: 

ProtBSrtoiiayProfessorial 


Nonlabof  Costs 
ModMed  TaM  Direct  Costs 


Instruction 


Organized  re- 
search 


OSA 


L  Percoitage  of  cost  pool  dollars  allocated  to  major  functions  proposed— -Base  Year 

Instruction 

Organized 
research 

OSA 

Other 

Total 

BuMng  Depredation  or  Use  Alowanoe 
Equipment  Depreciation  or  Use  AOovranoe 
Interest  Expertse 
Operation  and  Mamtenanoe 
Ubrary 

j.  Proposed  methodology  for  library  costs: 

Standard  Method: 

Special  Study: 

L  Procedure  fiDr  claiming  fringe  benefit  costs: 

Specific  Identification: 

stiated  Rats:  _^ 
•  (see  attached): 


Name  of  Institution: 
Base  (or  Data)  Year 


Part  I — Summary  Data  Elements  for  F&A  Proposal — Part  B 


Base  Year  Rate  Calculation  Summary  by  Major  Function 

(DoHars  in  thousands] 


facilities  group 

DepcedaMon/Use  AWoiwance: 

— BuiMngs 

— Equipmsnt 

—Land  hnprovsments , 

Interest  Expense „ 

Operation  &  Maintonance 

Ubnvy 


Instruction 


Organized 
research 


OSA 
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Base  YEAR  FUTE  Calcuuvtion  Summary  BY  Major  Function— Continued 

[DoHars  in  thousands] 

, 

Instnjction 

Organized 
research 

OSA 

-      ADMINISTRATIVE  GROUP 
General 

% 
$ 

% 
$ 

% 
$ 

% 
% 

c 

$ 

% 
$ 

% 
$ 

% 
$ 

% 

% 

Depaitmental  „ 

* 

% 

* 

Sponsored  Projects 

• 

% 

Student  Services 

* 

% 

Adjustment  for  26%  Limitation „ _ .,„.. 

* 

% 

MODIFIED  TOTAL  DIRECT  COST  AND  F4A  RATES 
On-Campus 

$ 

% 
$ 

% 
$ 

% 
$ 

% 

1 

$ 

% 
$ 

% 
$ 

% 
$ 

% 

$ 

% 
$ 

% 
$ 

% 
$ 

% 

Off-Campus 

Otfw 

Total „ 

COMPOSITION  OF  RATE  BASE 
Federal  Awards: 

On-Campus  (negotiated  rates) „ 

$ 

$ 
$ 
$ 

s 

,, 

Off-Campus  (negotiated  rates) „. 

Research  Training  Awards 

fton-FederaJ  Sources 

: 

Total 

Cost  Sharing  in  Rate  Base 

< 

$ 

$ 

Assignable  Square  Feet  (A 

SF)byMajorF 

unction  

Percent  of  ASF  Financed  . 

CK. 

* 

% 

1 

Part  I— Example-nSummaiy  Data  Elements  for  F&A  Proposal— Part  A 
Name  of  Institutipn:  University  of  XYZ               Oivanization  Number  (FedemI  Use  Only) 

a.  Cognizant  Federal  Agency  Rate  Setting:  HHS  Audit:  HHS 

b.  Type  of  InsUtution        Private  (  )        Public/SUte  (X) 

c.  Fiscal  Year       July  1, 1997  June  30, 1998 

d.  Population        Students:  12,UUU        Faculty:  1,759        Staff:  2,798 

e.  Status  of  CKsclosure  Statement: 

Required  to  Submit  (Y/N)?  Yes 

Due  Dates:        Initial:  06/30/98        Revised:  12/31/98 

Date  Submitted:  12/10/98 

Approved:  (X)  Yes       (  )  No       Date:  06/13/99 

f.  Most  Current  F&A  Rates  (i.e.,  final,  predetermined,  fixed)  (Last  three  fiscal  years) 

- 

Type  of  rale 

Fiscal  year 
covered 

Date  of  rate 
agreement 

On-campus 
instruction 
(percent) 

On-campus 
organized 
research 
(percent) 

Or>-camp(js 
OSA^ 

Off -campus 
instruction 

Off-campiK 
organized 
research 

Off-campus 
OSA* 

a •••-- 

1999 
1998 
1997 

09/1 S/96 

oari5/96 

09/15/96 

78.0 
78.0 
76.0 

52.5 
S2.5 
53.0 

38.3 
35.0 
35.0 

26.0 
26.0 
26.0 

26.0 
26.0 
26.0 

20.0 
20.0 
20.0 

>rBd 

(*OSA=Olher  Sponsored  Activities) 
g.  Base  year  costs  associated  with  new  building  placed  into  swvice  within  the  last  five  years  (i.e.,  base  year  and  fo 

Organized 
research 

OSA 

iuMng  OepiBCiaiion  or  Use  AHowance 

729 

0 

1,280 

1 

2,(t:« 

1,794 
4,632 

A 

ntorast  Expense 

> 

0 
0 

3petalion  and  Maintenance 

- 

• 

- 
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h.  Dollar  amounts  by  major  functions  proposed — Base  Year  (in  thousands) 


Salaries  &  Wages/Fringes: 

—Professional/Professorial  — , ~ • 

■    — Other  Lat)or ~ • 

Non-labor  Costs 

ModHied  Total  Direct  Costs • 

i.  Percentage  of  cost  pool  dollars  allocated  to  major  functions  proposed— Base  Year 


Instruction 


27,000 

9,400 

19,600 


56,000 


Organized  re- 
search 


57,750 

6,000 

21,250 


85.000 


OSA 


6,050 
5,000 
1,950 


13.000 


[In  percent] 


Building  Depreciation  or  Use  Allowance  .... 
Equipment  Depredation  or  Use  Allowance 

Interest  Experae 

Operation  and  Maintenance  

Ubraty 


Instruction 


40.0 
34.2 
29.9 
32.8 
75.3 


Organized 
research 


44.0 
27.7 
32.4 
35.6 
10.9 


OSA 


2.5 
2.1 
1.9 
2.1 
0.9 


Other 


Total 


13.5 
36.0 
35.8 
29.5 
12.9 


100.0 
100.0 
100.0 
100.0 
100.0 


j.  Proposed  methodology  for  library  costs: 

Standard  Method:  Yes 

Special  Study:  No 
k.  Procedure  for  claiming  fringe  benefit  costs: 

Specific  Identification:  No 

Nes^iated  Rate:  Yes 

Other  (see  attached) 


Part  I— Example— Summary  Data  Elements  for  F&A  Proposal— Part  B 


Name  of  Institution:  University  of  XYZ 
Base  (or  Data)  Year  07/01/97  to  06/30/98 


Base  Year  Rate  Calculation  Summary  by  Major  Function 

[DoNars  In  ttKHisands] 


FACILITIES  GROUP 

Depredation/Use  Allowance: 

—Buildings -. - 

—Equipment ~ - — 

—Land  Improvements  -.. .. 

Interest  Expense 

Operation  &  Maintenance 

Library 

ADMINISTRATIVE  GROUP 

General 

Departmental 

Sponsored  Projects 

Student  Services .• 

/Adjustment  for  26%  Limitation 

MODIFIED  TOTAL  DIRECT  COST  AND  F&A  RATES 

OrvCampus 

OW-Campus  ^.w^........ 

Other ....:....i — 

Total  MTDC  

COMPOSITION  OF  RATE  BASE 

Federal  Awards: 

On-Campus  (negotiated  rates)  .*. 

Olf-Campus  (negotiated  rates) 

Research  Trainir>g  Awards 

Other  Awards  (not  based  on  negotiated  rates) - 

Non-Federal  Sources 


Instruction 


4.861 
3,082 
1,992 
1,944 
8,532 
7.910 


9.6% 
6.1% 
4.0% 
3.9% 
16.9% 
15.7% 


1.535 

11.991 

89 

4.166 


2.7% 

21.4% 

0.2% 

7.4% 

-5.7% 


Organized 
research 


5.278 
2.496 
133 
2,111 
9.264 
1.146 


6.9% 
3.3% 
0.2% 
2.8% 
12.1% 
1.5% 


50,400    82.2% 

5,600    26.0% 

00.0% 


56,000 


1,000 

120 

0 

1,680 

53,200 


2,330 

17,239 

2,693 

0 


2.7% 

20.3% 

3.2% 

0.0% 

-0.2% 


76,500    52.9% 

8,500    26.0% 

00.0% 


85,000 


46,000 

5.000 

0 

8.500 

25,600 


OSA 


306 
194 

17 
122 
536 

96 


2.6% 
1.7% 
0.1% 
1.0% 
4.6% 
0.8% 


356 

2,797 

412 

0 


2.7% 

21.5% 

3.2% 

0.0% 

-1.4% 


11,700    38.3% 

1,300    26.0% 

00.0% 


13,000 


900 

400 

0 

2.600 

9.100 


MISCELLANEOUS  STATISTICS 

Cost  Sharing  in  Rate  Base ^, 

I  issignable  Squaie  Feet  (ASF)  by  Maior  Function  

I  'ercent  of  ASF  Financed  (1) 


BASE  YEAR  Rate  Calculation  Summary  by  Major  Function— Continued 

[DoNais  in  thousands] 


Total 


Instniction 


56.000 


(10,000) 

83.611 

7.0 


Organized 
research 


85,000 


10,000 

90.778 

20.0 


OSA 


13.000 


0 

5,256 

30.0 


Note  {\y.  Ratio  of  ASF  subject  to  financing  divided  by  total  ASF.  If  20%  of  a  building's  acquisition  cost  is  financed,  then  20% 
qf  the  ASF  is  considered  ASF  financed. 

Fart  n — Introduction 

This  Part  contains  the  standard  documentation  requiremente  that  are  needed  by  your  cognizant  agency  to  perform  a  review  of 
jour  institution's  F*A  cost  proposal.  This  documentation  supports  the  development  of  proposed  rates  shown  in  Part  I  and  %nll  be 
I  ubmitted  with  your  F&A  cost  proposal. 

This  listiiu  contains  minimum  documentation  requirements. 

AdditioaaTdocumentMUou  may  be  neecled  by  your  cognizant  agency  before  completing  a  proposal  review. 

If  there  are  any  questions  about  these  requirements,  please  contact  your  cognizant  agency. 

Documentation  requirements  would  be  cross-referenced  to  appropriate  schedule{s)  within  the  submitted  FJtA  cost  proposal. 

General  Information 
^fisrence: 

_  1.  Copy  of  CPA  audited  certified  (or  State  Auditor)  financial  statemente  including  any  affiliated  organizations.  The  statements 

must  be  reconciled  to  the  FatA  base  year  cost  calculation.  Copy  of  most  recently  issued  A-133  audit  reports 
"  ^if^Py  °*  relevant  detail  supporting  the  financial  statement,  including  a  reconciliation  schedule  for  each  cost  pool  and  rate 
base  in  the  F*A  base  year  cost  calculation.  A  reconciliation  schedule  will  show  each  reclassification  and  adjustment  to  the 
financial  statements  to  arrive  at  the  cost  pools  and  rate  bases  in  FfcA  base  year  cost  calculation.  Each  reclassification  and 
adjustment  must  be  explained  in  notes  to  the  reconciliation  schedule 
_  3.  Cost  step-down  schedule  showing  allocation  of  each  FStA  cost  pool  to  the  Major  Functions  and  other  cost  pools 
-  *•  1'^'^,**°"  ""^  ^'^^  proposed  organized  research  rate  component  which  exceeds  10%  of  the  prior  negotiated  rate  component 
_  5.  bcliedule  by  college  or  school  breaking  down  the  organized  research  base  into  amounU  associated  with  (a)  Feder^  awards 
receiving  FtA  cost  based  on  the  negotiated  rate  agreement,  (b)  Federal  awards  receiving  less  than  the  negotiated  rates,  (c) 
T  non-Federal  awards,  and  (d)  cost  sharing 

6.  Schedules  clearly  detailing  composiUon  and  allocation  base{s)  of  each  F*A  cost  pool  in  base  year  cost  calculation 

7.  Narrative  description  of  composition  of  each  F4A  cost  pool  and  allocation  methodology.  If  the  institution  has  filed  a  DS- 

2  submission,  specific  references  (rather  than  narrative  descriptions)  from  the  DS-2  may  be  used 

8.  Narrative  descriptirai  of  changes  in  accounting  or  cost  allocation  methods  made  since  the  institution's  last  F«tA  submission 

9.  Copy  of  reports  on  the  conduct  and  results  of  special  studies 

'  "^  10.  Copy  of  the  following: 

(a)  The  Certificate  of  F&A  Costs 

(b)  Lobbying  Certification 

(c)  Description  of  procedures  used  to  ensure  that  awards  issued  by  the  Federal  Government  do  not  subsidize  the  F&A  costs 
allocable  to  awards  made  by  non-Federal  sources  (e.g.,  industry,  foreign  governments) 

(d)  Statement  concerning  the  physical  inventory  requirement  to  support  claims  for  depreciation/use  allowance  charges 

(e)  Assurance  Certification— for  those  institutions  listed  on  Exhibit  A— concerning  disposition  of  Federal  reimbursements  associated 
with  claims  for  depreciation/use  allowances 

(f)  Assurance  statement  that  institution  is  in  compliance  with  Federal  awarding  agency  limitations  on  compensation  (e.g.,  NIH 
salary  limitation,  executive  compensation) 

_  11.  If  applicable,  reconciliation  of  cany-forward  amounts  from  prior  years  used  in  the  current  proposal 

_  12.  Transmittal  letter  stipulaUng  the  type(s)  of  rates  proposed,  the  fiscal  year(s)  covered  by  the  proposal  and  the  base  year 
used 


Rate  Proposal  Summary  by  Major  Function 
1.  Summary  of  F4A  base  year  rates  calculated  by  Major  Function  and  special  rates  (e.g.,  vessel  rates)  if  applicable  by  component. 

year  calculated  rates  would 


(and  special  rates,  if  applicable) 


These  would  be  grouped  by  Administrative  Components  and  Facilities  Components.  Total  base 
be  disclosed,  as  well  as  allowable  rates  after  the  26  percent  limitation  on  Administrative  Components 
.  2.  Breakout  of  Modified  Total  Direct  Cost  (MTDC)  rate  base  figures  for  each  major  ftmction  (an( 
by: 

(1)  On-Campus  and  Off-Campus  amounts 

(2)  Federal  awards 

a.  Based  on  Negotiated  Rates — On-Campus 

b.  Based  on  Negotiated  Rates — Off-Campus 

c.  Research  Training  Awards 

d.  Other  Awards  Not  Based  on  Negotiated  Rates 

(3)  Non-Federal  Sources 

3.  Miscellaneous  Statistics  including: 

(1)  Cost  Sharing  (including  Mandatory  and  Voluntary  amounts)  in  the  Rate  Base 

(2)  Assignable  Square  Feet  (ASF)  by  Major  Function 

(3)  Percentage  of  ASF  which  is  financed  (by  Major^Function) 

(4)  Breakout  of  Direct  Salaries  and  Wages  and  fringe  benefits  by  Professional/Professorial  and  Other  (by  Major  Function) 
.  4.  Future  rate  adjustments,  if  necessary,  related  to  material  changes  since  the  base  year.  A  clear  description  of  the  justification 

for  each  of  the  following: 

(1)  Changes  by  cost  pool  by  year 

(2)  Changes  in  MTDC  base  by  year 
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(3)  Changes  in  F&A  rates  for  future  years 

5.  Summary  of  future  F&A  rates,  if  necessary,  by  Major  Function  and  special  rates  (e.g..  vessel  rates)  which  lists  each  administrative 

and  {acilities  component  by  year. 

Building  Use  Allowance  and/or  Depreciation 

1.  Reconciliation  of  building  cost  used  to  compute  use  allowance  and/or  depreciation  with  the  financial  statements.  If  depreciation 

is  claimed  in  the  F&A  proposal  and  disclosed  on  the  financial  statements,  provide  a  reconciliation  of  depreciation  amount 
with  the  financial  statements. 
Note:  If  an  institution's  financial  statements  do  not  disclose  depreciation  expense  (those  subject  to  GASB).  a  reconciliation  of 
claimed  depreciation  expense  to  the  financial  statements  is  not  possible. 

2.  Schedule  showing  amount  by  building  of  use  allowance  and/or  depreciation  distributed  to  all  functions 

3'.  If  a  method  different  from  the  standard  square  footage  allocation  method  was  used,  describe  method.  Provide  justification 

for  iU  use  and  a  schedule  of  allocation.  If  institution  has  filed  a  DS-2  submission,  claimed  allocation  methodology  may  be 
referenced  to  specific  section  of  the  DS— 2. 
4.  If  depreciation  is  claimed,  describe  what  useful  lives  by  group  and  component  have  been  used 

Equipment  Use  Allowance  and/or  Depreciation 
1.  Reconciliation  of  equipment  cost  used  to  compute  use  allowance  and/or  depreciation  with  the  financial  statements.  If  depreciation 

is  claimed  in  the  F&A  proposal  and  disclosed  on  the  financial  statements,  provide  a  reconciliation  of  depreciation  amount 

with  the  financial  statements. 
Note:  If  an  institution's  financial  statements  do  not  disclose  depreciation  expense  (those  subject  to  GASB),  a  reconciliation  of 
claimed  depreciation  expense  to  the  financial  statements  is  not  possible. 

2.  Schedule  showing  amount  by  building  of  use  allowance  and/or  depreciation  distributed  to  all  functions 

3.  If  a  method  different  from  the  standard  square  footage  allocation  method  was  used,  describe  the  method.  Provide  a  justification 

for  its  use  and  a  schedule  of  allocation.  If  institution  has  filed  a  DS-2  submission,  claimed  allocation  methodology  may  be 

referenced  to  specific  section  of  the  DS-2 
4.  If  depreciation  is  claimed,  describe  what  useful  lives  by  asset  class  and  component  have  been  used 

Interest 

1.  Reconciliation  of  interest  cost  used  in  the  F&A  base  year  calculation  to  the  financial  statements 

2.  Schedule  showing  amount  of  interest  assigned  to  each  building  and  a  distribution  to  all  benefitting  functions  within  each 

building  for  each  proposed  Major  Function 

Space  Survey 

1.  Summary  schedule  of  square  footage  by  school,  department,  building  and  function 

2.  The  same  schedule  should  then  be  sorted  by  school,  building,  department,  and  function 

3.  Copy  of  space  inventory  instructions,  forms,  and  definitions 

Operations  and  Maintenance  (O&M) 
O&M  cost  pool.  It  must  show  the  costs  by  S&W/fringe  benefits  and  all  non-labor 


1.  Summary  schedule  of  each  activity  in 

cost  categories 
2.  Schedule  showing  amount  of  O&M  costs  distributed  to  all  functions 

General  Administration  (G&A) 
1.  Summary  schedule  of  each  activity  in  the  G&A  cost  pool.  It  must  show  the  costs  by  S&W/fiinge  benefits  and  all  non-labor 

cost  categories 

2.  Schedule  of  costs  in  the  modified  total  costs  (MTC)  allocation  base 

3.  If  a  method  different  from  the  standard  MTC  allocation  method  was  used,  describe  the  method.  Provide  a  justification  for 

its  use  and  a  schedule  of  allocation.  If  institution  filed  a  DS-2  submission,  claimed  allocation  methodology  may  be  referenced 

to  specific  section  of  the  DS-2 

Departmental  Administration  (DA) 

1.  Schedule  of  the  DA  summary  by  school,  department  and  allocated  to  Major  Functions  by  department 

2.  Schedule  identifying  costs  by  S&W/fringe  benefits  and  non-labor  costs  by  department  for  the  following  functions: 

(1)  Direct  (Major  Functions) 

a.  Instruction 

b.  Organized  Research 

c.  Other  Sponsored  Activities 

d.  Other 

(2)  Departmental  Administration  (excluding  Deans) 

(3)  Dean's  office 

(4)  Other,  as  appropriate 

S&W/fringe  benefits  shall  be  further  identified  as  follows: 

(1)  Faculty  and  other  professional 

(2)  Administrative  (e.g.,  business  officera,  accountants,  budget  analysts,  budget  officers) 

(3)  Technicians  (e.g..  Tab  technicians,  glass  washers) 

(4)  Secretaries  and  clerical 

4.  Complete  description  of  allocation  method,  bases  and  allocation  sequences  (e.g.,  direct  charge  equivalent,  3.6  percent  allowance). 

If  a  method  different  from  the  standard  MTC  allocation  method  was  used,  describe  the  method.  Provide  a  justification  for 
its  use  and  a  schedule  of  allocation.  If  institution  filed  a  DS-2  submission,  claimed  allocation  methodology  may  be  referenced 

to  specific  section  of  the  DS-2  ,    .        n        . 

5.  Show  a  detailed  example  (i.e.,  illustration  of  your  Direct  Charge  Equivalent  (DCE)  methodology)  of  the  allocation  process 

used  for  one  department  which  has  Instruction  and  Organized  Research  functions  from  each  of  the  following  schools:  Medicine, 
Arts  &  Sciences  and  Engineering,  as  applicable 

Sponsored  Projects  Administration  (SPA) 

1.  Summary  schedule  for  each  activify  included  in  SPA  cost  pool.  It  should  show  costs  by  S&W/fringe  benefits  and  all  nop- 

labor  cost  categories 
2.  Schedule  of  the  sponsored  projects  direct  costs  in  the  MTC  allocation  base 
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_  3.'If  a  method  different  from  the  standard  sponsored  projects  MTC  allocation  method  was  used,  describe  method.  Provide  justification 
for  Its  use  and  a  schedule  of  allocation.  If  school  filed  a  DS-2  submission,  claimed  allocation  methodoloey  may  be  referenced 
to  specific  section  of  the  DS-2 

Library 

_  1.  Summary  schedule  for  each  activity  included  in  library  cost  pool.  It  would  show  costs  by  salaries  and  wages,  books,  periodicals 
and  all  other  non-labor  cost  categories  -op-. 

_  2.  Schedule  listing  all  credits  to  library  costs 

_  3.  Schedule  of  Full  Time  Equivalents  (FTE)  and  salaries  and  wages  in  the  bases  used  to  allocate  library  costs  to  users  of  librarv 
services  ■' 

_  4-  If  the  standard  allocation  methodology  was  not  used,  describe  the  alternative  method  and  provide  justification  for  its  use 
Provide  schedules  of  allocation  statistics  by  fiinction.  If  school  filed  a  DS-2  submission,  claimed  allocation  methodoloRv  mav 
be  referenced  to  specific  section  of  the  DS-2 

Student  Services 

_  1.  If  the  proposed  allocation  base(s)  differs  fi^m  the  stipulated  standard  allocation  methodology  provide: 

(a)  Justification  for  use  of  a  non-standard  allocation  methodology; 

(b)  Description  of  allocation  procedure;  and 

(c)  Statistical  data  to  support  proposed  distribution  process 

If  school  filed  a  DS-2  submission,  claimed  allocation  methodology  may  be  referenced  to  specific  section  of  approved  DS-2 
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IJLROAO  RETIREMENT  BOARD 
nshlne  Act  Meeting;  Notice  of  Public 
IMeeting 

Notice  is  hereby  given  that  the 
ilroad  Retirement  Board  will  hold  a 
ting  on  August  18, 1999,  9  a.m.,  at 
ie  Board's  meeting  room  on  the  8th 
i  lt)or  of  its  headquarters  building,  844 
"■'  rth  Rush  Street,  Chicago,  Illinois, 
11.  The  agenda  for  this  meeting 
ows: 

Occupational  DisabiUty — FCE 
Protocols 
Fiscal  Year  2001  Budget 
Year  2000  Issues 

iThe  entire  meeting  will  be  open  to  the 
blic.  The  person  to  contact  for  more 
'ormation  is  Beatrice  Ezerski, 
retary  to  the  Board,  Phone  No.  (312) 
1-4920. 

lated:  August  10, 1999. 
itrice  Ezerski, 

^retary  to  the  Board. 
(1  Tl  Doc.  99-20947  Filed  8-10-99;  10:10  am] 

lljuNG  COOE  7M6-01-M 


("Act"),'  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  August  4, 
1998,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  relating  to  the 
creation  of  a  Floor  audit  trail.  The 
Exchange  submitted  Amendment  No.  1 
to  its  proposal  on  December  21, 1998.3 
On  Jime  8, 1999,  the  NYSE  submitted 
Amendment  No.  2.*  The  proposed  rule 
change,  as  amended,  is  described  in 
Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  new 
provisions  In  NYSE  Rule  123,  to  provide 
for  the  capturing  of  details  of  an  order 
systemic^ly  on  the  Floor  of  the 
Exchange.  The  proposed  provision 
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Igust  4,  1999. 

'ursuant  to  Section  19(b)(1)  of  the 
S  B  curities  Exchange  Act  of  1934 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  In  Amendment  No.  1 ,  the  NYSE  proposes  to 
amend  the  discussion  of  the  proposal  contained  in 
the  purpose  section  of  the  original  filing  to  provide 
additional  information  about  the  proposed  floor 
audit  trail  system.  See  letter  from  James  E.  Buck, 
Senior  Vice  President  and  Secretary,  NYSE,  to 
Richard  Strasser,  Assistant  Director,  Division  of 
Market  Regulation  ("Division"),  Commission,  dated 
December  18. 1998  ("Amendment  No.  1"). 

*  In  Amendment  No.  2,  the  NYSE  proposes  to 
delete  from  the  proposal  those  portions  of  the  filing 
relating  to  proposed  amendments  to  NYSE  Rule  134 
(error  accounts)  and  the  adoption  of  new  NYSE 
Rule  407A  (member  account  disclosure).  The  NYSE 
also  proposes,  among  other  things,  to  revise  the 
proposed  rule  text  to  include  a  list  of  data  elements 
to  biie  recorded  in  an  electronic  system  before  an 
order  has  been  represented  or  executed  on  the 
Exchange's  trading  floor.  See  Letter  from  Daniel 
Parker  Odell,  Assistant  Secretary,  NYSE,  to  Richard 
Strasser,  Assistant  Director,  Division,  Commission, 
dated  June  7,  1999  ("Amendment  No.  2"). 


would  require  that  the  details  of  all 
orders  be  recorded  in  an  electronic 
system  prior  to  being  represented  or 
executed  on  the  Floor.  The  text  of  the 
proposed  rule  change  follows.  New  text 
is  italicized. 

Rule  123 — Records  of  Orders 

Paragraphs  headed  "Given  Out",  "Receipt 
of  Orders'",  "Cancelled  or  Executed",  and 
"By  Accounts",  to  be  numbered  (a),  (b),  (c) 
and  (d),  respectively. 

(e)  System  Entry  Required 

No  Floor  member  may  represent  or  execute 
an  order  on  the  Floor  of  the  Exchange  unless 
the  details  of  the  order  have  been  fiAt 
recorded  in  an  electronic  system  on  the 
Floor.  Any  member  organization  proprietary 
system  used  to  record  the  details  of  the  order 
must  be  capable  of  transmitting  these  details 
to  a  designated  Exchange  data  base  within 
such  time  frame  as  the  Exchange  may 
prescribe.  The  details  of  each  order  required 
to  be  recorded  shall  include  the  following 
data  elements,  any  changes  in  the  terms  of 
the  order  and  cancellations,  in  such  form  as 
the  Exchange  may  from  time  to  time 
prescribe: 

1.  Symbol; 

2.  Clearing  member  organization; 

3.  Order  identifier  that  uniquely  identifies 
the  order; 

4.  Identification  of  member  or  member 
organization  recording  order  details; 

5.  Number  of  shares  or  quantity  of  security; 

6.  Side  of  market; 

7.  Designation  as  market,  limit,  stop,  stop 
limit; 

-  8.  Any  limit  price  and/or  stop  price; 

9.  Time  in  force; 

10.  Designation  as  held  or  not  held; 

11.  Any  special  conditions; 

12.  System-generated  time  of  recording 
order  details,  modification  of  terms  of  order 
or  cancellation  of  order; 

13.  Such  other  information  as  the 
Exchange  may  from  time  to  time  require. 
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.20    Orders — For  purposes  ofparagmph 
(e).  an  order  shall  be  any  written,  oral  or 
electronic  instruction  to  effect  a  transaction. 

.21    Orders  not  subject  to  paragraph  (e) 
recording  requirements — Any  order  executed 
by  a  specialist,  Competitive  Trader  or 
Registered  Competitive  Marlcet  Maker  for  his 
or  her  own  account  and  any  orders  which  by 
their  terms  are  incompatible  for  entry  in  an 
Exchange  system  relied  on  by  a  Floor 
member  to  record  the  details  of  the  order  in 
compliance  with  this  rule  shall  be  exempt 
from  the  order  entry  requirements  of 
paragraph  (el  above. 

.22    Time  standards — Any  member 
organization  proprietary  system  used  to 
record  the  details  of  an  order  for  purposes  of 
this  rule  must  be  synchronized  to  a 
commordy  used  time  standard  aiid  format 
acceptable  to  the  Exchange. 

n.  Setf-Regnlatory  Ofganization's 
^atement  of  die  Paipose  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  nue  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statfflnents. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  proposed  a  series  of 
initiatives  to  strengthen  the  regulation 
of  activities  of  members  on  the  Floor. 
One  of  the  initiatives,  proposed  here,  is 
the  adoption  of  new  provisions  in  NYSE 
Rule  123  for  recording  the  details  of  an 
order,  as  well  as  any  modification  or 
cancellation  of  such  order,  in  an 
electronic  system  prior  to  representing 
or  executing  an  order  on  the  Floor.  The 
order  initiatives,  which  consist  of 
amendments  to  NYSE  Rule  134 
governing  error  accounts  and  the 
adoption  of  new  Rule  407A  regarding 
Floor  member  account  disclosure,  have 
been  removed  from  this  filing.^  These 
proposed  rule  changes  have  been 
resubmitted  in  a  separate  filing.^ 

The  proposed  amendment  to  NYSE 
Rule  123  defines  an  order  as  any 
written,  oral  or  electronic  instruction  to 
elffect  a  transaction.  Paragraph  (e)  of  the 

Eroposed  rule  requires  that,  prior  to 
eing  represented,  an  order,  including 
any  changes  in  its  terms  and  any 


cancellations,  must  be  entered  into  an 
electronic  system  that  records  the  order 
detetils  specified  in  the  rule,  and  records 
the  time  the  order  details  were  entered 
into  the  system  and  the  time  of  any 
modification  or  cancellation.  This  will 
be  a  system-generated  timestamp.  If  a 
proprietary  system  is  used,  this 
timestamp  will  be  generated  by  the 
proprietary  system  rather  than  at  the 
NYSE.  This  will  require  that  proprietary 
systems  and  NYSE  systems  be 
synchronized  to  a  conunonly  used  time 
standard  and  format,  as  provided  in 
section  .22  of  the  Supplementary 
material  accompanying  the  proposed 
rule. 

Members  may  use  either  a  proprietary 
or  an  Exchange  system  to  comply  with 
the  proposed  rule.  If  a  proprieta^ 
system  is  used,  order  details  must  be 
sent  to  a  designated  NYSE  data  base. 
The  systemic  entry  requirement  would 
not  be  applicable  to  transactions 
initiated  on  the  floor  and  executed  by  a 
registered  competitive  market  maker,  a 
competitive  trader  or  a  specialist  ^  for 
their  own  account,  as  such  trades  may 
be  initiated  on  the  Floor  and  are  already 
reported  to  the  Exchange. 

Other  than  as  noted  above,  before 
representing  or  executing  an  order  on 
the  Floor,  a  member,  whether  acting  as 
agent  for  another  member  on  the  Floor 
or  otherwise,  is  obligated  to  make  sure 
that  the  details  of  such  order  have  been 
entered  in  an  electronic  system  in 
accordance  with  the  requirements  of 
this  rule.  The  details  of  the  order  may 
be  entered  into  the  system  by  an 
individual  or  organization  other  than 
the  member  who  is  representing  or 
executing  the  order,  but  this  does  not 
relieve  such  member  of  the  obUgation 
not  to  represent  the  order  unless  such 
details  have  been  recorded  in  an 
electronic  system. 

This  proposed  rule  change  does  not 
replace  existing  requirements  for 
recording  orders  contained  in  Exchange 
or  Commission  rules.  For  example, 
NYSE  Rule  123,  under  the  heading 
"Receipt  of  Orders,"  requires  each 
member  to  preserve  for  three  years  a 
record  of  every  order  received  by  that 
member  on  the  Floor  from  off  the  Floor, 
including  the  time  when  such  order  was 
received.  NYSE  Rule  410  requires  each 
member  or  member  organization  to 
preserve  for  three  years  a  record  of  every 
order  transmitted  to  the  Floor  or 
received  and  carried  to  the  Floor  by 
such  member  or  member  organization, 
including  the  name  and  amoimt  of 
security,  the  terms  of  the  order,  the  time 


it  was  transmitted  or  received,  and  the 
time  an  execution  report  was  received. 

Mandatory  order  details  specified  ii\ 
the  proposed  amendments  to  NYSE 
Rule  123  consist  of:  symbol;  clearing 
member  organization;  order  identifier 
(as  assigned  by  the  member  or  member 
organization  recording  the  order 
details)  ^  that  uniquely  identifies  the 
order;  identification  of  member  or 
member  organization  recording  order 
details;  quantity;  side  of  maricet  (e.g.. 
buy,  sell  long,  sell  short,  sell  short 
exempt);  designation  as  market,  limit, 
stop  or  stop  limit;  limit  price,  stop  price 
or  stop  limit  price  (if  applicable);  time 
in  force  (e.g.,  day,  GTC,  GTX);^ 
designation  as  held  or  not  held;^° 
special  conditions  [e.g.,  rule  lOb-18, 
"G"  order  and  any  request  by  a 
customer  that  an  order  not  be 
displayed);  and,  a  system-generated 
timestamp.  The  proposed  rule  would 
also  require  the  systemic  entry  of  such 
other  details  as  the  Exchange  may 
require  from  time  to  time. 

Data  elements  tied  to  execution,  such 
as  executing  broker,  contra  broker, 
execution  time  and  price  are  not 
required  to  be  entered  by  this  rule,  as 
they  are  not  available  at  the  time  that 
order  details  are  entered  into  the 
system.  NYSE  Rule  132,  the  Exchange's 
audit  trail  rule,  requires  that  these 
items,  as  well  as  account  type  and  other 
items  specified  in  that  rule,^^  be 
submitted  for  each  roimd  lot  transaction 
effected  on  the  Exchange,  either  directly 
to  the  Exchange  (for  non-regular  way 
trades)  or  through  a  qualified  clearing 
agency  which  has  agreed  to  supply  the 
Exchange  with  siich  data  (for  regular 
way  trades).  These  requirements  for 


*  See  Amendment  No.  2,  supra  note  4. 
•See  File  No.  SR-NYSE-99-25. 


'  See  paragraph  .20  of  Supplementary  Material 
accompanying  the  proposed  rule. 


■  The  Broker  Booth  Support  System  automatically 
assigns  a  unique  order  identifier  to  the  order,  but 
a  member  or  member  organization  can  choose 
instead  to  override  this  feature  and  assign  its  own 
unique  identifier. 

•NYSE  Rule  13  provides  that,  if  not  executed,  a 
day  order  expires  at  the  end  of  the  Exchange's  9:30 
a.m.  to  4:00  p.m.  trading  session;  an  order 
designated  "GTC"  remains  in  effect  until  it  is  either 
executed  during  the  Exchange's  9:30  a.m.  to  4:00 
p.m.  trading  session  or  cancelled.  An  order 
designated  "GTX  "  is  similar  to  a  GTC  order,  but  is 
also  eligible  for  execution  during  the  Exchange's 
Off-Hours  Trading  Session.  An  order  designated  as 
good  until  a  specific  time  would  be  recorded  in  a 
septarate  memo  field  (rather  than  in  the  time  in' force 
field)  as  a  special  condition  or  special  instruction. 

>°  Also  recorded  in  a  separate  memo  field  (or 
fields)  that  will  allow  other  special  instructions  and 
special  conditions  to  be  entered  in  a  free  format. 

"NYSE  Rule  132.30  requires  the  submission  of 
the  following  trade  data  elements:  (1)  Security  name 
or  symbol;  (2)  number  of  shares  or  quantity  of 
security;  (3)  transaction  price;  (4)  time  the  trade  was 
executed;  (5)  executing  broker  badge  number  or 
symbol;  (6)  contra  side  broker  badge  number  or 
symbol;  (7)  clearing  firm  number  or  symbol;  (8) 
contra  side  clearing  firm  number  or  symbol;  (9) 
account  type;  and  (10)  such  other  information  as  the 
Exchange  may  require. 
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J  udit  trail  submissions  have  been  in 
:  lace  since  1985  and  are  separate  from 
lepraposed  rule  change. '^ 
The  Exchange  is  proposing  to  design 
I  data  base  system  that  will  enable 
:  Qmpliance  with  this  rule  and  enhance 
1s  Broker  Booth  Support  System 
"BBSS")  to  support  various  trading 
loor  business  models,  while 
1  ttinimizing  the  impact  on  the  timely 
( iicecution  of  orders.  According  to  the 
1  4YSE,  these  systems  are  being 
( Ipveloped  in  consultation  with  various 
nember  committees  as  well  as  the 
idividuals  on  the  Upstairs  Traders 
Ivisory  Committee  and  the  Exchange 
iders  Advisory  Committee.  In 
sedition,  the  Exchange  has  interviewed 
'^  [dividual  brokers,  member  firm 
:hnology  departments,  and  service 
reaus. 

In  addition  to  the  data  elements 
juired  by  NYSE  Rule  123,  the 
change's  data  base  system  will  be  able 
record  optional  order  data  elements, 
:luding  special  instructions  {e.g.,  go 
ng,  percent  of  volume),  account  type 
intifier  (this  is  optional  or  order  entry 
t  mandatory  on  submission  to  trade 
caparison  for  audit  trail),  account 
-"'-iber  and  any  other  information  the 
chooses  to  include  in  the  record, 
ivided  it  is  consistent  with  the 
fii  -mat(s)  accepted  by  the  Exchange, 
rhe  Exchange  also  plans  to  modify 
ifeexisting  BBSS  to  enable  compliance 
at  bading  floor  booths  for  firms  that 
chpose  a  NYSE  (versus  a  proprietary) 
system  to  comply  with  the  proposed 
rile.  The  BBSS  enables  firms  to  enter 
oraers  that  are  phoned  to  the  Floor;  to 
r^eive  orders  delivered  to  the  booth 
syitemically  via  a  proprietary  system/ 
WSE  system  interface;  and  to  enter 
oraers  from  off-floor  using  a  NYSE 
system.  The  planned  enhancements  to 
BBSS  are  designed  to  support  entry  of 
alii  order  types  and  all  required 
inmrmation  as  well  as  to  speed  data 
entry  by  providing  quick  entry 
templates  and  other  data  entry 
eiJiancements.  The  BBSS  upgrade 
w  3  uld  also  improve  order  and 
inhrmation  management  features 
lilting  in  operational  efficiencies  for 
(firms. 

iBSS  does  not  currently  accept  orders 
1  fractional  prices  less  than  1/64  or 
ger  prices  greater  than  99,999. 
(fever,  orders  with  such  prices  will 
be|4ccepted  when  NYSE  systems  are 
converted  to  decimal  format.  In  the 
ev|abt  that  BBSS  cannot  accommodate 
sut^  orders  at  the  time  NYSE  Rule  123 
bebomes  effective,  brokers  rel)dng  on 


BBSS  or  comply  with  the  Rule  would  be 
exempt  for  orders  that  could  atst  be 
entered  through  BBSS  until  such  time  as 
BBSS  is  compatible  with  the  entry  of 
such  orders.  Section  .21  of  the 
Supplementary  Material  to  the  proposed 
rule  would  specify  that  any  orders 
which  by  their  terms  are  incompatible 
for  entry  in  an  Exchange  system  relied 
on  by  a  Floor  member  to  record  the 
details  of  the  order  in  compliaApe  with 
the  proposed  rule  shall  be  exempt  from 
its  order  entry  requirements.  However, 
if  a  proprietary  system  is  used,  that 
system  must  be  capable  of  transmitting 
details  of  all  orders  to  the  Exchange  data 
base. 

The  NYSE's  system  development  plan 
includes  building  a  new  database  to 
collect  and  consolidate  records  of  orders 
in  NYSE  systems  and  orders  that  are 
sent  to  the  Exchange  Floor  for  execution 
through  a  member  firm's  proprietary 
system.  The  NYSE  systems  will  be 
designed  to  provide  for  member  firms' 
proprietary  systems  interface  to  the 
NYSE  data  base  in  Common  Message 
Switch  ("CMS"),  Financial  hiformation 
Exchange  Protocol  ("FK"),  or  other 
NYSE-approved  industry  standard 
format.  Such  systems  must  submit  a 
copy  of  the  order  details  to  the  NYSE 
data  base  upon  receipt  of  the  order  by 
the  member  firm's  proprietary  system 
on  the  Floor.3  An  "as  of  time  indicator 
will  be  required  for  orders  entered  late 
due  to  system  problems.  Member  firms 
would  have  to  notify  the  Exchange  by 
the  end  of  the  following  day  and 
provide  docmnentation  of  the  system 
problem  that  necessitated  the  use  of  an 
"as  of  time  indicator. 

The  Exchange  intends  to 
communicate  its  system  plan  to  member 
firms,  then  finalize  NYSE  system 
specifications,  and  issue  interface 
specifications  to  member  firms.  The 
effective  date  of  the  proposed  rule  will 
be  based  on  the  implementation  of 
enhancements  to  NYSE  systems  as  well 
as  the  state  of  readiness  of  the  member 
firm  community.  The  current  target  is  to 
complete  NYSE  systems  enhancements 
by  the  end  of  second  quarter  2000. 
However,  this  is  subject  to  the 
completion  of  specification  and  design 
work,  as  well  as  the  finalization  of 
development,  testing,  and  cutover 
schedules. 


ISeeFile  No.  SR-NYSE-85-34  and  Securities 
ExtjHange  Act  Release  No.  22444  (September  20, 
198$. 


"  "Upon  receipt"  means  as  soon  as  practicable, 
but  no  later  than  60  seconds  after  receipt.  This  60 
seconds  is  intended  to  provide  flexibility  in 
implementation  and  is  not  intended  to  be 
incorporated  into  proprietary  systems:  e.g.,  a  system 
that  was  programmed  to  routinely  transmit  a  copy 
to  the  Exchange  database  system  60  seconds  after 
receipt  of  an  order  would  not  comply  with  the 
system  requirement. 


The  Exchange  believes  that  the 
implementation  of  this  system  will 
allow  the  NYSE  to  track  more  accurately 
via  systemic  records  whether  an  order 
has  been  received  on  the  Floor  prior  to 
its  execution.  It  also  would  address  the 
issue  of  falsification  of  order  entry 
times.  Therefore,  the  Exchange  believes 
that  its  ability  to  surveil  for  anomalous 
trading  situations — such  as  on-Floor 
trading  and  the  creation  of  inaccurate 
records,  frontrunning  of  orders,  and 
improper  execution  of  customers' 
orders — will  be  enhanced. 

If  the  Exchange,  upon  investigation, 
determines  that  a  particular  violation  of 
this  proposed  rule  is  minor  in  nature, 
the  Exchange  could  issue  a  cautionary 
letter.  The  Exchange  would  consider 
seeking  approval  to  add  die  proposed 
provisions  of  NYSE  Rule  123  to  the  list 
of  rules  contained  in  NYSE  Rule  476A, 
which  provides  for  the  imposition  of 
fines  for  minor  violations  of  rules.  In 
those  instances  where  investigation 
reveals  a  more  serious  violation  or 
repetitive  violations  of  NYSE  Rule  123, 
the  Exchange  would  commence 
disciplinary  procedures  imder  NYSE 
Rule  476.  "• 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  the  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5)  '5  that  an  exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  According  to  the  NYSE, 
the  proposed  rule  change  is  designed  to 
accomplish  these  ends  by  strengthening 
the  Exchange's  ability  to  surveil  the  - 
Floor  activities  of  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  any  written  comments  on 
the  proposed  rule  change. 


"The  Exchange  does  not  include  specific 
reference  to  disciplinary  matters  in  each  rule 
because  it  believes  the  language  in  NYSE  Rules  476 
and  476A  in  all-encompassing. 

'M5U.S.C78f(b)(5). 
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m.  Date  of  EfihctiTeiiaas  of  the 
Propoeed  Rule  Change  and  Timing  for 
ConunJasiiHi  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SolicitatifHi  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Secvuities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  form  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PHiblic  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-98-25  and  should  be 
submitted  by  September  7, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  *• 

Mai|{ant  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  99-20851  Filed  8-11-99;  8:45  am] 
■UJNB  OOOE  M10-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41712;  File  No.  SR-PCX- 
99-26] 

Self-Regulatory  Orgenlzationa;  Pacific 
Exchange,  Inc.;  Notice  of  Hiing  and 
Order  Qfawtlng  Accelerated  Approval 
of  Propoeed  Rule  Ctwnge  and 
Amendmenta  No.  1  and  2  Thereto 
Relating  to  the  Minimum  Variation  for 
Naadaq-100  Sharae  and  Dtedaimer  of 
Liability  With  Reapect  to  the  Naadaq- 
100  Index 

August  5, 1999. 

Pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  28. 
1999,3  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Exchange 
subsequently  filed  Amendment  No.  2  on 
Jiily  30, 1999.'*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons,  and 
simultaneously  is  approving  the  filing. 

I.  Self-Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  on  trading  difiierentials  to  permit 
dealings  in  Nasdaq-100  Shares  of  the 
Nasdaq-100  Trust  ("Nasdaq-100 
Shares")  in  increments  of  l/64th  of 
$1.00,  and  to  amend  its  Portfolio 
Depositary  Receipts  rules  to  include  a 
disclaimer  of  liability  with  respect  to 
the  Nasdaq-100  Index  in  coimection 
with  the  trading  of  the  Nasdaq-100 
Shares. 


••17  CFR  20O.3O-3(a)(12). 


» 15  U.S.C.  7Mb)(l}. 

»17CFR240.19b-4. 

3  The  proposal  was  originally  submitted  on  July 
21, 1999,  but  was  not  complete.  The  Exchange 
subsequently  submitted  Amendment  No.  1,  which 
replaced  the  original  filing  in  its  entirety. 

*In  Amendment  No.  2,  the  Exchange  proposes  (1) 
to  add  a  new  commentary  .03  to  PCX  Rule  8.3Cio 
to  state  that  the  Exchange  will  trade,  pursuant  to 
unlisted  trading  privileges,  Nasdaq-100  Shares  that 
will  be  based  on  the  Nasdaq-100  Index;  and  (2)  to 
amend  proposed  PCX  Rule  8.300(g)  relating  to 
disclaimers  of  liability  of  the  Nasdaq-100  Index.  See 
Letter  from  Robert  P.  Pacileo,  Attorney,  PCX,  to 
Michael  A.  Walinskas,  Associate  Director,  Division 
of  Market  Regulation,  Commission,  dated  July  29, 
1999  ("Amendment  No.  2"). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Pnrpme  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission.  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  simimaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  PCX 
Rule  5.3(b),  on  trading  differentials,  to 
permit  dealings  in  Nasdaq-l(X)  Shares  in 
increments  of  l/64th  of  $1.00.  The 
Nasdaq-100  Trust  is  a  unit  investment  . 
trust  sponsored  by  Nasdaq-Amex 
Investment  Product  Services,  Inc.  with  a 
portfolio  based  on  the  component  stocks 
of  the  Nasdaq-100  Index.  The  Exchange 
intends  to  trade  the  Nasdaq-100  Shares 
pursuant  to  tmlisted  trading  privileges 
imder  the  Exchange's  Portfolio 
Depositary  Receipts  Rules  8.300  et  seq.^ 
Further,  the  Exchange  proposes  to 
codify  language  in  PCK  Rule  8.300. 
Commentary  .03,  to  reflect  that  the 
Exchange  will  trade  Nasdaq-100  Shares 
pursuant  to  tmlisted  trading  privileges.^ 
These  securities  are  cturenUy  traded  on 
the  Amex  in  increments  of  l/64th  of 
$1.00,^  and  thus,  the  Exchange  believes 
that  it  is  appropriate  to  trade  these 
securities  on  the  Exchange  with  the 
same  miniTniiin  increment  of  l/64th  of 
$1.00  as  well. 

In  connection  with  the  Exchange's 
licensing  agreement  with  the  Nasdaq 
Stock  Market  ("Nasdaq"),  relating  to 
liability  for  the  calculation  of  the 
Nasdaq-100  Index  in  connection  with 
the  trading  of  the  Nasdaq-100  Shares, 
the  Exchange  proposes  to  add  PCX  Rule 
8.300(g)  to  codify  a  rule  governing 
disclaimers  of  liability  relating  to  the 
Nasdaq-100  Index.  The  Exchange 
represents  that  proposed  PCX  Rule 
8.300(g)  is  consistent  with  the 


s  The  Exchange  represents  that  American  Stock 
Exchange's  ("Amex")  PDR  Rules  1000  through  1003 
and  the  PCX's  PDR  rules  8.300(a)  through  8.300(f) 
are  sul>stantially  the  same. 

*  See  Amendment  No.  2,  supra  note  4. 

'  See  Securities  Exchange  Act  Release  Na.-41119 
(February  26, 1999),  84  FR  11510  (March  9, 1999) 
(SR-Amex-98-34). 
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lisclaimer  of  liability  language  adopted 
ly  the  Amex  in  its  Rule  1006." 

Z.  Statutory  Basis 

Hie  Exchange  believes  that  this 
)roposal  is  consistent  with  Section  6(b) 
)f  the  Act,"  in  general,  and  furthers  the 
ibjectives  of  Section  6(b)(5),i°  in 
}articidar,  in  that  it  is  designed  to 
iromote  just  and  equitable  principles  of 
lade,  to  foster  cooperation  and 
:oordination  with  persons  engaged  in 
-egulating,  clearing,  settling,  processing 
nformation  with  respect  to,  and 
acihtating  transactions  in  securities, 
md  in  general,  to  protect  investors  and 

te  public  interest. 
Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
le  proposed  rule  change  will  impose 
ly  burden  on  competition. 

Self-Regulatory  Organization's 
tatement  on  Comments  on  the 
proposed  Rule  Change  Received  From 
.  Hembers,  Participants,  or  Others 

No  written  comments  were  either 
I  lolidted  or  received. 

n.  Solicitation  of  Commenls 

Interested  persons  are  invited  to 
I  lubmit  written  data,  views  and 
I  irguments  concerning  the  foregoing, 
i  ncluding  whether  the  proposed  rule 

iiange  is  consistent  with  the  Act. 

'ersons  making  written  submissions 
j  hould  file  six  copies  thereof  with  the 
i  Secretary,  Securities  and  Exchange 
( Commission,  450  Fifth  Street.  NW. 
^  Vashington,  IX:  20549-0609.  Copies  of 
(he  submission,  all  subsequent 
( imendments,  all  written  statements 
\  nth  respect  to  the  proposed  rule 
( jiange  diat  are  filed  with  the 
Commission,  and  all  written 
(Communications  relating  to  the 

Sroposed  rule  change  between  the 
bmmission  and  any  person,  other  than 
lose  that  may  be  withheld  fitim  the 
public  in  accordance  with  the 
I  irovisions  of  5  U.S.C.  552,  will  be 
t  vailable  for  inspection  and  copying  at 
Conunission's  PubUc  Reference 
tm.  Copies  of  such  filing  will  also  be 
ivailable  for  inspection  and  copying  at 

principal  office  of  the  PCX.  All 
iubmissions  should  refiar  to  File  No. 
!  R-PCX-99-26  and  should  be 
submitted  by  SeptraibOT  2, 1999. 


IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Propoaed  Rule  Change  and  Amendment 
No*.  1  and  2 

The  Commission  finds  that  the  PCX's 
proposed  rule  change  and  Amendment 
Nos.  1  and  2  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.^* 
Specifically,  the  Commission  believes 
that  the  proposal  is  consistent  with 
Section  6(b)(5)  of  the  Act "  because  it 
will  £acihtate  transactions  in  securities 
by  permitting  the  PCX:  (1)  To  trade 
Nasdaq-100  Shares,  on  a  UTP  basis,  in 
increments  of  l/64th  of  $1.00,  and  (2)  to 
adopt  a  disclaimer  of  liabiUty  rule 
relating  to  the  Nasdaq-100  Index, 
consistent  with  the  license  agreement 
between  Nasdaq  and  the  Exchange. 

The  Exchange  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  Section  19(b)(2)  of  the  Act  for 
approving  the  proposed  rule  change  and 
Amendment  Nos.  1  and  2  prior  to  the 
thirtieth  day  after  the  publication  of  the 
proposal  in  the  Federal  Register.  The 
Commission  believes  that  such  action  is 
appropriate,  in  that  the  proposed  rule 
change  establishes  the  same  miniTnum 
trading  variation  as  the  Amex  has 
adopted  for  Nasdaq-100  Shares.  Further, 
the  proposed  rule  relating  to  the 
disclaimer  of  liability  wiUi  respect  to 
the  Nasdaq-100  Index  (as  stated  in 
Amendment  No.  2  of  the  proposed  rule 
change)  is  identical  to  the  disclaimer  of 
liability  adopted  by  the  Amex."  For  the 
reasons  set  forth  above,  the  Commission 
does  not  believe  that  this  proposal  raises 
any  new  regulatory  issues.  Accordingly, 
the  Commission  fiinds  that  there  is  good 
cause  for  ^proving  the  proposed  rule 
change  and  Amendment  Nos.  1  and  2 
prior  to  the  thirtieth  day  after  the 
publication  of  the  proposal  in  the 
Federal  Register. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.>«  that  the 
proposed  rule  change  is  hereby 
approved  on  an  accelerated  b^is. 


*Sw  AmendiiiMit  No.  z,  ci^pw  nols  4. 

•15U.S.C78tb). 

»lSU.S.C78llbXS). 


'*  In  raviewiog  the  proposed  rule  change,  the 
Commission  considered  its  potential  impact  on 
efficiency,  competitioa,  and  capital  fonnation.  15 
U.S.C.  78c(0.  • 

"15U.S.C78(n)K5). 

■'The  Amex  disclaimwr  of  liability  provision  «ras 
approved  in  Securities  Exchange  Act  Release  No*. 
41119  (February  26. 1999),  64  FR  11510  (Mardi  9. 
1999)  (SR-Amex-9B-34),  and  41562  (June  25. 
1999).  64  FR  36057  Quly  2,  1999)  (SR-Aniex-«9- 
22).  It  was  subject  to  the  full  notice  and  comment 
process  in  Securities  Exchange  Act  Rel«Me  No. 
41119  and  no  comments  wrare  received  with  respect 
to  the  diadaimar. 

<«15U.S.C7aa(bK2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  99-20849  Filed  8-11-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retaaae  No.  34-41711;  File  No.  SR-PHLX- 
99-24] 

SeH-ReguMory  Organi^Mions;  NoUm 
of  HIing  and  ImmedM*  rifacWvn— ■ 
of  PropoMd  Ruto  Chang*  by  tlw 
PhHacMphla  Stock  Exchanga,  Inc. 
Relating  to  tha  Estabttshman't  of  a  Faa 
to  Mambara  for  Racaiving  On-Hna 
OpHona  InfurmalkNi 

August  5, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,  2 
notice  is  hereby  given  that  on  Jime  29, 
1999,  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phbc"  or  "Exchange")  filed  wito 
the  Securities  and  Exchange 
Commission  ("Ck>mmission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  pubUshing  this 
notice  to  soUcit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  (tf  die  Terms  of  Substance  of 
the  Proposed  Role  Change 

The  Phlx  proposes  to  adopt  a  real- 
time, trade  information  fee  of  $.(X)2S  per 
trade  for  members  receiving  option 
trade  information  on-line  (i.e., 
electronically)  from  die  Exchange, 
beginning  on  July  1, 1999. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  oC  and 
Statutory  Basis  for,  Ae  Proposed  Rule 
ChangB 

In  its  filing  with  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


u  17  CFR  200.30-3(aXl2). 
MS  U.S.C  78a(bXl)- 
*17CFR240.19b-t. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Recently,  the  Exchange  implemented 
an  automation  enhancement  to  the 
options  floor  that  provides  option  trade 
information  on-line  (i.e.  electronically) 
on  a  real-time  basis.  Members  can  now 
choose  to  connect  and  log  on  to  an 
interface  to  the  options  risk 
management  system  to  receive  options 
(equity  and  index  options)  transaction 
information  real-time.  Specifically,  once 
transaction  information  is  in  the 
AUTOM  Sjrstem.  ^  it  becomes  available 
to  members  such  as  clearing  firms,  who 
may  connect  to  the  feature;  clearing 
firms  may  deteimine  to  offer  such 
information  to  floor  traders 
electronically,  but  the  Exchange  is  not 
proposing  to  do  so  at  this  time.  The 
transaction  information  covered  by  this 
feature  includes  the  type  of  information 
generally  captured  in  Exchange  systems 
as  a  trade.^  Currently,  such  information 
is  made  available  to  members  in  hard- 
copy  (paper  ticket)  form,  which  can  be 
confirmed  against  floor  tradw  positions. 
The  Exchange  has  created  this  new 
electronic  link  to  facilitate  electronic 
position  monitoring  for  options.  The 
fiaature  is  voluntary  and  does  not 
replace  the  current  hard-copy  printing 
of  transaction  information.  Members 
choosing  to  log  on  to  the  feature  wnll  be 
charged  $.0025  per  trade.^ 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  of  the  Act  ^  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


>  AUTOM  is  the  Phlx  Automatic  Options  Market 
System.  SeePhbc  Rule  1080. 

*  This  information  includes  the  symbol,  voltune, 
price,  time  and  clearing  information  of  the  traded 
security.  Telephone  conversation  between  Nandita 
Yagnik.  Council,  Phlx,  and  Heather  Traeger, 
Attorney,  Diviaion  of  Market  Regulation 
("Division"),  SEC,  on  July  16, 1999. 

^The  Exchange  chose  to  charge  a  user  fee  rather 
than  a  flat  fee  to  encourage  more  firms,  including 
small  firms,  to  use  the  feature  because  it  is  an 
important  risk  management  tool.  Telephone 
conversation  between  Nandita  Yagnik,  CouncU, 
Phlx,  and  Heather  Traeger,  Attorney,  Division,  SEC, 
on  July  19. 1999. 

•15U.S.C7B«bK4). 


C.  Self -Regulatory  Organization's 
Statement  on  Coaunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  conunents  on  the 
proposed  nde  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act '  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder."  The  Exchange 
implemented  the  fee  on  July  1, 1999.  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  siunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Soticitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-99-24  and  should  be 
submitted  by  September  2, 1999. 


For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-20850  Filed  &-11-99;  8:45  am] 
BIUING  COOE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[DeclaratkMi  of  IMsaster  #3203;  Amendment 
#11 

State  of  Minnesota 

In  accordance  with  a  notice  received 
fit>m  the  Federal  Emei;gency 
Management  Agency  dated  August  2, 
1:999,  the  above-numbered  Declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  July  4, 1999  and 
continuing  through  August  2, 1999. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
appUcations  for  physical  damage  is 
September  25, 1999  and  for  economic 
injury  the  deadline  is  April  28,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  August  4, 1999. 
Bernard  Kulik, 

Associate  Administrate  for  Disaster 
Assistance. 

(FR  Doc.  99-20795  Filed  8-11-99;  8:45  am] 
BKIMQ  COOE  8IBS-ai-P 


SMALL  BUSINESS  ADMINISTRATION 

[Dedarallon  of  DiMstor  #318^  Amendment 
#41 

Stat*  of  North  Dakota 

In  accordance  with  a  notice  received 
on  August  2, 1999  from  the  Federal 
Emergency  Management  Agency,  the 
above-numbered  Declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damage 
as  a  result  of  this  disaster  frt)m  August 
6, 1999  to  September  7, 1999. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  economic  injury  is 
March  8,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  4, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  99-20796  Filed  8-11-99;  8:45  am] 
BHJJNQ  COOE  MSS-^I^ 


M5  U.S.C  788(bK3)(A). 
•  17  CFR  240.19b-«(f)(2). 


"17  CFR  240.3O-2(aMl2). 
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'ARTMENT  OF  STATE 
NolinNo.3109] 

Of  MwdnnAflWra;  NoUm  Of 
of  •  Hndbig  of  No  SignHlcont 

(FOUSQWIIhRogwdtolho 
of  •  PfMldMitW  PMiiiHfor 
Intomttonoi  Cro— ing, 
T« 

Department  of  State. 


:  Notice  is  hereby  given  that 
Department  of  State  has  issued  a 

of  No  Significant  Impact 
INSI)  on  the  human  environment  for 
Anzalduas  International  Crossing 
ject  sponsored  by  the  Cities  of 

"ien.  Hidalgo  and  Mission.  Texas, 
initial  draft  of  the  environmental 

sment  of  the  proposed  Anzalduas 
imational  Crossing  was  prepared  by 
~  Associates.  Inc.;  Gutierrez, 
ouse.  Wilmut  and  Associates,  Inc.; 

or  with  Dr.  Michael  E.  Tewes,  Mr. 
Idecker  and  Dr.  John  Keller  for  ihe 
sbonsors,  the  Cities  of  McAllen.  Hidalgo 
a  [  id  Mission.  Texas. 

Both  the  draft  Environmental 
y  Li  cessment  and  the  draft  Final 
Bi  ivironmental  Assessment  of  the 
Department  of  State  (Draft  Final  EA) 
li  i  ive  been  reviewed  by  numerous 
t  xloral  and  state  agencies.  Each  such 
"  liooperating  agency"  has  approved  or 
accepted  the  draft  Final  EA.  provided, 
L  li  certain  cases,  that  mitigation 
rjcommendations  are  followed.  These 
cooperating  agencies  are: 

U.S.  Government:  The  Inunigration 
at^d  Natiualization  Service,  U.S. 
C  ttstoms  Service,  Department  of 
/  agriculture.  General  Services 
/administration.  United  States  Section  of 
vaiB  International  Boimdary  and  Water 
U^nunission,  Department  of 
Ijijansportation,  Department  of  the 
l^erior,  U.S.  Coast  Guard, 
ivironmental  Protection  Agency,  Food 
a^  Drug  Administration,  Federal 
~'  lergency  Management 

stration,  Department  of  Defense 
Department  of  Commerce. 
'tate  of  Texas:  Texas  Natural 
ource  Conservation  Commission, 
partment  of  Public  Safety,  General 
d  Office,  Texas  Historical 
immission,  Texas  Department  of 

portation,  Texas  Parks  and 
ildlife  Department,  Lower  Rio  Grande 
"ey  Development  Council  and  Office 
e  Secretary  of  State, 
ased  upon  the  Department's 
iependent  review  of  the  Draft  EA,  the 

EA,  comments  received  during 
ir  preparation  and  comments 
lived  by  the  Department  from  federal 
state  agencies  including  measures 
ich  are  proposed  to  be  taken  to 


prevent  or  mitigate  potentially  adverse 
environmental  impacts  which  the 
Sponsors  intmd  to  take,  the  Department 
h^  concluded  that  issuance  of  a 
Presidential  Pmmit  authmizing 
construction  of  the  proposed  Anzalduas 
International  Crossing,  as  proposed  to 
be  constructed  in  Road  Alternative  «  3 
as  set  forth  in  the  Final  Environmental 
Assessment,  would  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment  withia  the  United 
States.  Accordingly,  a  finding  of  no 
significant  impact  is  adopted  and  an  EIS 
w^  not  be  prepared. 

ADDRESSES:  Copies  of  the  Presidential 
Permit  may  be  obtained  firom  Mr.  David 
E.  Randolph.  Coordinator,  U.S.-Mexico 
Border  Affairs,  Office  of  Mexican 
Affairs,  Room  4258,  Department  of 
State,  Washington,  D.C.  20520, 
telephone  (202)  647-8529.  A  copy  of  the 
Department's  Final  Environmental 
Assessment  is  available  for  inspection 
in  Room  4258  of  the  Department  of  State 
during  normal  business  hours. 
SUPPLEMENTARY  MFORMATION:  The 
proposed  action  is  to  issue  a 
Presidential  Permit  to  the  Qties  of 
McAllen,  Hidalgo  and  Mission.  Texas, 
for  the  construction,  operation  and 
maintenance  of  an  international 
vehicular  and  pedestrian  Inidge.  its 
approaches  and  facilities  at  the 
intranational  boundary  between  the 
United  States  and  Mexico,  southwest  of 
McAllen.  Texas,  and  adjacent  to 
Reynosa,  TamauUpas,  Mexico  (the 
proposed  "Anzalduas  International 
Crossing"). 

Factors  Considered 

The  Department  in  this  case 
considered  four  roadway  crossing 
construction  alternatives.  It  should  be 
noted  that  each  alternative  contemplates 
initial  construction  of  a  foiu-lane  road 
with  ultimate  build-out  to  eight  lanes. 
The  draft  Final  Environmental 
Assessment  was  prepared  with  this 
information  in  mind.  The  alternatives 
are  described  in  detail  in  the  draft  Final 
Environmental  Assessment  and  in 
siunmary  fashion  as  follows: 

Road  Alternative  #1:  This  alternative 
comprises  bmlding  a  four-lane  access 
road  and  bridge  to  a  Border  Station, 
assumed  to  be  constructed  on  fill, 
immediately  south  of  the  Banker 
Floodway.  Beyond  the  Border  Station,  a 
four-lane  approach  road  at  grade  would 
be  built  to  the  main  channel  of  the  Rio 
Grande,  and  a  four-lane  international 
bridge  elevated  over  the  main  channel. 

Road  Alternative  #2;  This  alternative 
comprises  a  four-lane  access  road  and 
bridge  to  an  identical  Border  Station 
location  for  Road  Alternative  #  1.  South 


of  the  Border  Station,  the  road  to  the  Rio 
Grande  is  entirely  on  structure  using  the 
four-lane  intranational  bridge  section 
throughout  The  length  of  this  proposed 
bridge  structure  is  approximately  4.800 
feet. 

Road  Alternative  *J;  This  alternative 
comprises  a  four-lane  access  road  to  a 
Bonwr  Station  located  approximately 
1.000  fset  north  of  the  Bankra 
Floodway.  South  of  the  Bordra  Station, 
the  roadway  is  to  be  constructed  with 
four  roadway  lanes  and  a  sidewalk  on 
one  side  for  the  entire  segment  south  to 
the  Rio  Grande.  This  segment  is  to  be 
comprised  of  2,200  feet  of  bridge  across 
the  Old  Milita^  Highway  and  the 
Bankra  Floodway  (identical  to  the 
international  bridge  section),  6,100  feet 
of  approach  road  at  grade  soulh  uf  lue 
Floodway  and  700  feet  of  international 
bridge  to  the  center  of  the  Rio  Grande 
main  chaimel. 

Road  Alternative  #4;  This  alternative 
is  identical  to  Road  Alternative  «  3. 
except  that  with  respect  to  this 
alternative,  the  road  remains  on 
structure  from  the  south  edge  of  the 
Border  Station  all  the  way  to  the  Rio 
Grande.  The  road  segment  south  of  the 
Border  Station  is  thraefore  9,000  feet  of 
international  bridge. 

Other  Alternatives:  Two  othra 
alternative  options  are  addressed  in  the 
Final  Environmental  Assessment:  (a)  a 
no-action/no-build  option;  and  (b)  a 
mass  transit  option.  The  Department  has 
considered  each  of  these  options  as  an 
altranative  to  construction  of  the 
Anzalduas  International  Crossing  and 
has  determined  that  neither  is  feasible. 

In  considering  option  (a),  the  no- 
action/no-build  alternative,  and  option 
(b).  the  option  of  Sponsors  providing 
expanded  public  transportation  services 
between  the  cities  of  McAllen,  Texas, 
and  Reynosa,  Mexico,  the  Department 
notes  the  continuing  increase  in  traffic, 
including  conunercial  truck  traffic,  on 
existing  bridges  in  the  general  vicinity 
of  the  proposed  Anzalduas  International 
Crossing. 

The  Department  further  notes  the . 
significant  and  growing  need  for 
effective  transportation  of  people, 
goods,  and  services  between  the  United 
States  and  Mexico.  (Between  1994  and 
1998,  the  value  of  U.S.  trade  with 
Mexico  nearly  doubled,  from  $100.3 
billion  to  $173.7  billion.)  In  the  longer 
term,  trade  with  Mexico  is  likely  to 
continue  to  increase  as  a  result  of  the 
increase  in  "maquiladoras"  located  in 
the  vicinity  of  the  sponsoring  cities  '• 
across  the  international  boundary  in 
Mexico.  Reynosa  is  now  one  of  the  most 
successful  cities  along  the jiorthern 
Mexico  frontier  in  attracting  new 
maquiladora  plants. 
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No  action  would  likely  result  in 
saturation  of  the  existing  Hidalgo- 
Reynosa  International  Bridge  causing 
worse  delays  and  gradual  deterioration 
of  trade  in  the  area.  The  Hidalgo- 
Reynosa  International  Bridge,  heavily 
congested  during  many  hours  of  each 
day,  ranks  among  the  top  of  all  Texas 
border  crossings  with  more  than  40,000 
vehicular  crossings  (two-way)  on  an 
average  day.  The  preferred  regional 
action  is  to  move  through  trafBc  and 
commercial  traffic  away  from  the  center 
of  Reynosa,  out  to  the  Pharr 
International  Bridge  on  the  east  and  to 
the  Anzalduas  International  Crossing  on 
the  west.  The  no-action/no-build 
alternative  would  force  a  significant 
portion  of  the  cross-border  trips  to  travel 
through  the  crowded  downtown 
Reynosa  street  system  or  else  divert  up 
to  ten  miles  to  cross  at  the  Pharr 
International  Bridge.  The  diversion  to 
Pharr  could  result  in  extra  travel  on  the 
order  of  30  miUion  vehicle  miles  per 
year,  with  gradually  worsening  effects 
thereafter.  The  no-action/no-build 
alternative  is  believed  to  be  detrimental 
to  the  region  in  terms  of  economic 
development,  energy  use  and 
particularly  air  quality.  The  increased 
convenience  offered  by  the  new  crossing 
capacity  in  the  area  is  expected  to 
alleviate  these  problems. 

The  provision  of  mass  transit  services 
for  the  existing  international  bridges 
would  not  meet  projected  commercial, 
non-passenger  demands.  There  is 
currently  mass  transit  offered  at  the 
existing  Hidalgo-Reynosa  International 
Bridge,  which  services  some  80.000 
commuters  per  month  between  Reynosa 
and  downtown  McAllen.  The 
congestion  at  Hidalgo  remains  in  spite 
of  the  use  of  mass  transit,  and  the  need 
for  the  Anzalduas  crossing  would  not  be 
removed  by  the  mass  transit  proposal. 
The  proposed  Anzalduas  International 
Crossing  could  have  a  beneficial  effect 
on  existing  mass  transit  use  in  the  area 
because  it  will  reduce  delays  at  the 
existing  Hidalgo-Reynosa  Intematiraial 
Bridge.  The  resultiiiq;  improvement  in 
the  frequency  and  speed  of  bus  service 
may  lead  to  increased  use  of  this 
service.  In  sum,  increasing  population, 
urbanization,  and  commerce  in  the 
McAllen.  Hidalgo  and  Mission,  Texas/ 
Reynosa.  Mexico,  area  mean  that 
existing  problems  of  traffic  congestion, 
including  those  caused  by  commercial 
traffic,  would  likely  negatively  affect  the 
environmental  quaUty  of  the  area  if  the 
additional  route  provided  by  the 
Anzalduas  International  Crossing  were 
not  provided. 

Road  Alternative  #3  is  the  Sponsors' 
preferred  alternative.  It  difiisrs  frtim 
Road  Altmnative  #4  only  with  respect  to 


proposed  road  construction  south  of  the 
Banker  Floodway.  Road  Alternative  «3 
initially  contemplates  a  four-lane  at- 
grade  approach  road  while  Road 
Alternative  #4  would  be  constructed 
entirely  on  an  elevated  structure. 
Otherwise,  and  particularly  with  respect 
to  potential  envirtmmental  impacts, 
there  is  no  significant  difference 
between  the  two  alternatives  provided 
that  agreed-upon  mitigation  measures 
with  respect  to  Road  Alternative  #3  are 
taken.  Since  Road  Alternative  #3  was 
the  Sponsors'  preferred  choice  due  to  its 
substantially  lower  cost,  a  more  detailed 
assessment  of  Road  Alternative  #4  was 
not  considered  necessary.  Road 
Alternatives  #1  and  #2  involve  filling  in 
the  flood  plain  of  the  Rio  Grande  and 
elicited  a  particularly  negalivu  response, 
based  in  part  on  environmental 
concerns,  from  federal  agencies 
including  the  United  States  Section  of 
the  International  Boundary  and  Water 
Commission  (IBWC)  and  the  Fish  and 
Wildhfe  Service  (FWS).  Therefore,  these 
Road  Alternatives  were  not  further 
evaluated. 

Summary  of  the  Assessmrat  of  the 
Potential  Enviromnental  Impacts 
Resuhinig  From  the  Proposed  Action 

The  Final  Environmental  Assessment 
provides  information  on  the 
environmental  efiiects  of  the  alternatives 
outlined  above  regarding  the  placement 
of  the  Anzalduas  International  Crossing, 
and  "no-action/no-build"  and  mass 
transit  alternatives.  On  the  basis  of  the 
Final  Environmental  Assessment,  the 
Department  makes  the  following 
determinations  regarding  the  potential 
environmental  impacts  of  Road 
Alternative  #3,  the  preferred  alternative. 

Air  Quality:  This  project  is  in  an  area 
that  is  in  attaiiunent  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS).  A  microscale  analysis  for 
Carbon  Monoxide  (CO)  found  that 
anticipated  CO  concentrations  are  less 
than  the  established  CO  standards  of  35 
parts  per  million  (ppm)  and  9  ppm  for 
one  and  eight  hour  periods, 
respectively.  The  maximum  anticipated 
CO  concentration  for  the  year  2014  is 
36%  for  one  hour  and  60%  for  eight 
hours  of  the  CO  level  of  NAAQS.  The 
impact  on  air  quahty  from  this  project 
will  not  be  significant. 

While  there  is  potential  during  the 
construction  phase  for  any  of  the 
alternatives  involving  new  construction 
to  adversely  affect  air  quality  in  the 
short  term  bom  fugitive  dust  emissions 
in  and  around  the  construction  site  due 
to  construction  operations,  these  effects 
may  be  mitigated  by  requiring 
contractors  to  minimise  exhaust 
emissions  through  emissions  control 


devices,  using  tarp  covers  on  trucks 
transporting  refuse  and  construction 
waste  products  on-site,  wetting  impaved 
roadways,  prohibiting  any  open  burning 
of  construction  waste  products  on-site, 
and  limiting  unnecessary  idling  of 
construction  vehicles.  Restoration  of  the 
site  by  introducing  grass  and  other 
brush-type  plantings  would  further 
minimize  fugitive  dust  emissions.  / 

Surface  Hydrology:  Development  of 
the  Anzalduas  International  Crossing 
wiU  result  in  an  increase  in  storm  water 
runoff  due  to  the  increase  in  impervious 
surfaces.  The  construction  of  the 
proposed  project  will  adhere  to  the 
appUcable  portions  of  the  McAllen/ 
Mission  surface  drainage  criteria  for  the 
collection  and  discharge  of  nmoff  so  as 
to  not  adversely  impact  downstream 
properties.  Long-term  adverse  impacts 
to  surface  waters  are  not  anticipated  due 
to  the  proposed  project. 

River  Cnannetand  Floodplains:  The 
proposed  Border  Station  will  be  sited 
outside  the  Rio  Grande  flood  plain, 
consistent  with  E.0. 11988  regarding  a 
National  Policy  on  Flood  Plain 
Management  which  requires  federal 
agencies  to  "avoid  to  the  extent  possible 
the  long-  and  short-term  adverse 
impacts  associated  with  the  occupancy 
and  modification  of  flood  plains. .  .  ." 
The  improvements  result  in  zero  rise  in 
the  upstream  water  surface  and  no  loss 
of  vaUey  storage  in  the  segment. 

Embankments  required  for  the  bridge 
approaches  between  the  Rio  Grande  and 
the  Banker  Floodway  wUl  be 
constructed  with  earth  borrowed  frt>m 
the  road  right-of-way  within  the 
floodway.  No  new  fill  dirt  will  be 
imported  into  the  floodway  and  the 
roadway  will  be  designed  to  balance  the 
existing  conveyance  within  the 
floodway.  A  computer  hydraulic 
analysis  performed  by  the  Sponsors 
indicates  that  the  project  should  result 
in  no  adverse  deflection  or  obstruction 
of  the  normal  or  flood  flows  of  the  Rio 
Grande.  However,  approval  by  the  IBWC 
will  be  considered  only  after  it  receives 
conceptual  plans  frvm  both  the  U.S.  and 
the  Mexican  sponsors  covering  project 
components  in  the  United  States  and 
Mexico. 

Water  Qua/ity;  The  construction 
phase  of  the  Anzalduas  International 
Crossing  may  lead  to  minor  temporary 
impacts  on  water  quaUty.  Existing  water 
lines  and  sanitary  sewer  lines  would  be 
extended  to  serve  the  project  site  from 
the  Cities  of  Mission  and  McAllen. 
Construction  of  the  Crossing  and  related 
faciUties  will  include  measures  to 
prevent  sediments  from  entering  the 
adjacent  waterways.  Refuse  and  wastes 
frt>m  demoUtion  and  excavation  will  be 
contained  and  hauled  ofCsite  to  a 
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sjiitable  place  of  disposal.  Trucks  will 

5 routed  and  unloaded  so  as  to  prevent 
terials  and  debris  from  spilling  into 
terways.  A  storm  water  retention 
^nd  approximately  250  feet  by  150  feet 
11  be  constructed  south  of  the  north 
itment  of  the  Rio  Grande  bridge  that 
iesigned  to  intercept  and  retain 
loff  from  the  bridge  deck  so  as  to 
itain  contaminants  or  spills.  A  pipe 
'  lage  system  will  be  constructed  in 
» bridge  superstructiu^  in  order  to 

storm  water  to  the  pond. 
lazardous  Wastes:  The  proposed 
3ject  is  not  located  on  or  near  any 
3wn  hazardous  waste  facilities  and 
not  generate  any  hazardous  wastes. 
N  0  mitigation  is  required.  The  proposed 
Border  Station  will  contain  a  hazardous 
wiste  containment  unit  in  the  truck 
dock  area  that  would  provide  temporary 
si  ( trage  of  hazardous  waste  if  a  spill 
o :  nirred.  The  international  bridge  is 
dr  lined  in  a  contained  system  back  to 
a  I  atention  pond  near  the  north 
a]  i  itment.  This  pond  would  provide 
t(  1  aporaiy  storage  of  hazardous  waste  if 
a  E  pill  occurred  on  the  bridge  deck. 

fiistorical  and  Archeological 
Resources:  The  Texas  Archaeological 
search  Laboratory  determined  that 
^re  are  no  recorded  archaeological 
'•  located  in  the  project  area.  An 
^haeological  and  historical 
^onnaissance  survey  and  shovel 
ig  carried  out  at  the  direction  of  the 
T^as  State  Historic  Preservation  Office 
found  no  evidence  of  archaeological  or 
'  l^oric  features  in  the  project  area.  An 
larked  cemetery  may  exist  in  the 
:inity  of  the  entrance  to  Anzalduas 
ity  Park,  well  to  the  west  of  the 
pi4>ject  site.  The  La  Lomita  Historic 
District,  which  is  listed  on  the  National 
Register  of  Historic  Places,  is  also 
Iqqated  to  the  west  and  outside  of  the 
pMject  site. 

land  Use  and  Local  Development 
laifHicts:  The  majority  of  the  land  in  the 
project  area  is  used  for  agricultiue  and 
isj  unincorporated.  The  Cities  of  Mission 
and  McAllen  have  extraterritorial 
boundaries  that  extend  into  the  area;  the 
Cities  are  cooperating  in  the 
development  of  a  land  use  master  plan. 
T^  City  of  Granjeno  is  located  north  of 
the  bridge  site  and  comprises 
approximately  90  homes;  three  other 
hotnes  in  the  area  are  surrounded  by 
fatinland.  The  FWS  owns  several  tracts 
ofjand  along  the  Rio  Grande  which 
coikiprise  a  wildlife  corridor.  Anzalduas 
CoUnty  Park  is  owned  by  Hidalgo 
Cii>imty  on  land  acquired  as  part  of  the 
Anzalduas  Dam  and  Banker  Floodway 
flbpd  control  projects. 

The  construction  of  the  Border  Station 
w  U  require  the  displacement  of  two 
si  ible-family  homes  located  in 


agricultural  fields.  The  Border  Station 
and  roadway  will  impact  approximately 
236  acres  of  cultivated  fields;  the  Border 
Station  will  be  located  approximately 
1,000  feet  northwest  of  Granjeno. 

The  City  of  McAllen,  under  the  city's 
property  acquisition  and  relocation 
assistance  policy,  will  compensate  the 
property  owners  being  displaced  by  the 
Border  Station.  The  Border  Station  will 
be  designed  and  constructed  to 
minimize  impacts  to  Granjeno;  a  large 
landscaped  berm  will  be  constructed 
along  the  east  side  of  the  Border  Station 
property  to  shield  the  facility.  A  500- 
feet-wide  open  space  buffer  will  be 
preserved  between  the  Border  Station 
and  Granjeno. 

Threatened  and  Endangered  Species: 
The  FWS  has  identified  four  federally- 
listed  endangered  species  that  may  be 
present  in  the  project  area:  the 
jaguarundi,  ocelot,  northern  aplomado 
falcon  and  Walker's  manioc.  "The 
Sponsors  have  developed  a  detailed 
"Endangered  Species  Plan"  in 
consultation  and  coordination  with 
FWS  to  ensiue  that  the  bridge  will  not 
affect  the  federally-listed  wildlife 
species  known  to  exist  in  the  Rio 
Grande  Floodway  corridor.  Three  large 
wildlife  underpasses  will  be  constructed 
at  agreed  locations  under  the  at-grade 
semient  of  the  roadway. 

The  Plan  also  includes  the  leasing  of 
160  acres  of  land  located  to  the  east  of 
the  proposed  bridge  to  the  FWS  for 
$1.00  per  acre  to  allow  revegetation  of 
farmlands.  The  initial  lease  of  the  land 
to  the  FWS  will  revert  to  a  donation 
when  traffic  begins  to  cross  the 
Anzalduas  International  Bridge.  The 
Sponsors  will  execute  payment  of 
$50,000  to  the  FWS  for  expenses 
associated  with  revegetation  after 
diplomatic  notes  have  been  exchanged 
between  the  United  States  and  Mexico 
authorizing  bridge  construction  to 
b^|in. 

The  Sponsors  will  grant  Conservation 
Easements  to  the  FWS  covering  a  400- 
foot-wide  strip  adjacent  to  the  Rio 
Grande,  a  60-foot-wide  strip  of  land 
along  the  western  edge  of  the  right-of- 
way  south  of  the  BaiJcer  Floodway.  and 
1.6  acres  of  unused  land  imder  the 
proposed  Banker  Floodway  Bridge.  The 
Sponsors  will  also  construct  a 
stormwater  retention  pond  south  of  the 
north  abutment  of  the  international 
bridge  and  three  large  wildlife 
underpasses  under  the  at-grade  segment 
of  the  roadway.  The  revegetation 
activities  should  not  impede  the 
conveyance  of  normal  or  flood  flows  in 
the  river  and  its  floodplain.  Such 
activities  will  be  considered  in  the  same 
understandings  as  in  River  Channel  and 
Floodplains  (page  6  of  the  FONSl) 


regarding  the  deflection  or  obstruction 
these  may  present. 

Traffic  Noise:  Constiuction  noise  is 
difficiilt  to  predict.  Provisions  should  6e 
included  in  the  plans  and  specifications 
that  require  the  contractor  to  make  every 
reasonable  effort  to  minimize 
construction  noise  through  abatement  -  • 
measiu'es  such  as  work-hour  controls, 
proper  maintenance  of  equipment 
muffler  systems  and  usage  of  noise- 
controlled  construction  equipment.  An 
analysis  of  the  existing  and  future  traffic 
noise  levels  indicates  that  the  proposed 
project  will  not  result  in  any  noise 
impacts  at  any  adjacent  land  use  activity 
areas. 

Wetlands:  The  U.S.  Army  Corps  of 
Engineers  conducted  a  site  visit  and 
made  a  wetland  determination  of  the 
project  area  on  April  29, 1992.  The 
Corps  determined  that  the  project  would 
not  impact  any  wetland  areas  subject  to 
its  jurisdiction.  Because  no  wetland 
impacts  are  expected  from  the  project, 
no  wetland  mitigation  is  required. 

Environmental  fustics:  The  project 
area  is  located  in  Hidalgo  County, 
Texas,  which  the  U.S.  Census  Bureau  in 
1995  estimated  to  have  a  population  of 
479,000.  The  county  population  is 
approximately  87%  Hispanic.  The 
majority  (99%)  of  land  in  the  project 
area  is  used  for  agriculture.  As  stated 
above,  two  houses  in  the  project  area 
will  need  to  be  acquired;  one  of  these 
two  residences  is  owned  by  a  minority 
family.  Acquisition  of  these  properties 
will  be  accomplished  imder  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended.  Relocation  resources 
and  assistance  will  be  available  to  all 
persons  regardless  of  race,  color, 
religion,  sex  or  national  origin.  The 
proposed  project  is  expected  to  have  a 
positive  impact  on  the  economic 
characteristics  of  the  area  and  therefore 
no  mitigation  is  required. 

Minority  and  low-income  populations 
will  not  be  impacted  disproportionately 
in  an  adverse  manner  by  the  proposed 
bridge,  nor  will  there  be  any  negative 
impacts  to  community  cohesion  or 
neighborhood  stability. 

Conclusion 

Analysis  of  the  Environmental 
Assessment  Submitted  by  the  Sponsors 

Based  upon  the  Department's 
independent  review  of  the  Final 
Environmental  Assessment,  comments 
received  during  its  preparation  and 
comments  received  by  the  Department 
from  federal  and  state  agencies 
including  measures  which  are  proposed 
to  be  taken  to  prevent  or  mitigate 
potentially  adverse  environmental 
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impacts  which  the  Sponsors  intend  to 
take,  the  Department  has  concluded  that 
issuance  of  a  Presidential  Permit 
authorizing  construction  of  the 
proposed  Anzalduas  International 
Crossing,  as  proposed  to  be  constructed 
i^  Road  Alternative  #3  as  set  forth  in  the 
Final  Environmental  Assessment,  would 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment 
within  the  United  States.  Accordingly,  a 
finding  of  no  significant  impact  is 
adopted  and  an  EIS  v/Ol  not  be 
prepared. 

Dated:  July  23, 1999. 
David  E.  Randolph. 

Coordinator,  U.S.-Mexico  Border  Affairs, 
Office  of  Mexican  Affairs. 
[FR  Doc.  9»-20900  Filed  8-11-99;  8:45  am] 
■UMQ  cooe  4710-at-r 


DEPARTMENT  OF  STATE 

Offioe  o(  Mexlcen  Affairs 
[Public  NotiM  No.  3110] 

Nolioa  oflaauanca  of  a  Praaidantial 
Pwrmit  to  tha  cWaa  of  MeAHan,  Hidalgo 
and  Mlaalon,  Taxaa,  To  construct, 


bridga.  Hi  approf  hat  and  tacHHiss  st 
tha  inlamallonal  boundary  batwrnan  tha 
UnNad  SiMaa  and  Maxico 

agency:  Department  of  State. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  issued  a 
Presidential  Permit  to  the  Cities  of 
McAUen.  Hidalgo  and  Mission.  Texas, 
to  construct,  operate  and  maintain  an 
international  bridge,  its  approaches  and 
facilities  at  the  international  boundary 
between  the  United  States  and  Mexico 
(the  "Anzalduas  International 
Crossing").  The  permit  was  issued  July 
23, 1999.  pursuant  to  the  International 
Bridge  Act  of  1972  (33  U.S.C.  535  et 
seq.)  and  Executive  Order  11423  of 
1968,  as  amended  by  Executive  Order 
12847  of  1993. 

AOOnESSES:  Copies  of  the  Presidential 
Permit  may  be  obtained  from  Mr.  David 
E.  Randolph,  Coordinator.  U.S.-Mexico 
Border  ASairs,  Office  of  Mexican 
Affairs.  Room  4258,  Department  of 
State,  Washington,  D.C.  20520. 
telephone  (202)  647-8529. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
the  application  by  the  Cities  of  McAllen, 
Hidalgo  and  Mission,  Texas,  for  a 
permit  to  build  a  new  bridge,  with 
access  road,  to  be  constructed  across  the 
Rio  Grande  river  between  McAllen, 
Texas,  and  Reynosa.  Tamaulipas, 
Mexico,  was  published  in  the  Federal 
Register  on  December  22, 1992,  at  57  FR 


60832.  The  bridge  will  carry  pedestrian, 
vehicular  and  commercial  traffic,  and  is 
intended  to  serve  growing 
neighborhoods  on  the  west  side  of  the 
McAllen-Reynosa  area.  As  a  condition 
for  the  Presidential  Permit,  the  Cities  of 
McAllen,  Hidalgo  and  Mission  have 
agreed  to  begin  construction  of  the 
bridge  no  earlier  than  April  1,  2003,  and 
to  open  the  bridge  no  earlier  than 
January  1.  2005,  imless  prior  to  those 
dates  the  Secretary  of  State  or  the 
Secretary's  delegate  determines  that  the 
U.S.  Congress  has  provided  sufficient 
funds  for  construction,  operaticm  and 
support  of  the  bridge. 

Furthermore,  permanent  cargo  import 
facilities  will  be  constructed  beginning 
no  earlier  than  January  1,  2015  unless 
prior  to  that  date  the  average 
northbound  cargo  traffic  at  the  Pharr- 
Reynosa  International  Bridge  reaches 
15.000  vehicles  per  week. 

The  application  for  the  Presidential 
Permit  was  reviewed  and  approved  by 
numerous  federal,  state  and  local 
agencies.  The  final  application  and 
environmental  assessment,  which 
resulted  in  a  finding  by  the  Department 
of  State  of  no  sigmficant  impact 
("FONSI")  on  the  human  environment, 
were  reviewed  and  approved  or 
accepted  by  the  Immigration  and 
Naturalization  Service,  General  Services 
Administration,  Department  of  Interior, 
Department  of  Agriculture.  Department 
of  Commerce.  U.S.  Customs  Service, 
U.S.  Coast  Guard.  Federal  Highway 
Administration,  Food  and  Drug 
Administration,  International  Boundary 
and  Water  Commission — U.S.  Section, 
Department  of  Defense,  Environmental 
Protection  Agency,  Department  of  State 
and  appropriate  Texas  State  Agencies: 
the  Texas  Parks  and  Wildlife 
Department,  the  Texas  Department  of 
Transportation,  the  Texas  Historical 
Commission  and  the  Texas  Natural 
Resource  Conservation  Commission. 

Dated:  )uly  28, 1999. 
David  E.  Randolph. 

Coordinator,  U.S.-Mexico  Border  Affairs, 

Office  of  Mexican  Affairs. 

(FR  Doc.  99-20899  Filed  3-11-99;  8:45  amj 

BILLING  COOE  4710-29-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  HIgliway  Administration 

Environmental  Impact  Statement: 
Lawrence  County,  Ohio 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplement  to  a  final  environmental 
impact  statement  will  be  prepared  for  a 
proposed  highway  project  in  Lawrence 
County.  Ohio. 

FOR  further  MFORMATKXI  CONTACT: 
Scott  McGuire.  Field  Operations 
Engineer,  Federal  Highway 
Administration.  200  North  High  Street, 
Room  328.  Columbus.  Ohio  43215. 
Telephone:  (614)  280-6852. 
SUPPLEMENTARY  MFORMATION:  The 
FHWA.  in  cooperation  with  the  Ohio 
Department  of  Transportation.  Mrill 
prepare  a  supplement  to  the  final 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  State  Route 
(SR)  7  and  SR  607  in  Lawrence  County, 
Ohio.  The  original  EIS  for  the 
improvements  (FHWA-OH-EIS-72-8- 
F)  was  approved  on  January  31. 1974. 
liie  supplement  is  being  prepared  due 
to  the  time  elapsed  since  the  original 
approval  in  1974  and  to  adequately 
address  new  legislative  and  regulator^' 
requirements.  In  response  to  the  October 
28, 1995.  Federal  planning  regulations, 
a  major  investment  study  for  the 
corridor  has  been  completed  by  KYOVA 
IntOTState  Planning  Conunission. 

The  existing  fadlity,  which  travels 
thru  the  Villages  of  Chesapeake  and 
ProctorviUe  (on  a  two-lane  roadway)  is 
prone  to  heavy  traffic  numbers 
exacerbated  by  tiuning  movements  and 
resulting  in  a  high  accident  situation. 
SR  7  in  this  area  is  also  prone  to 
flooding  which  results  in  roadway 
closiue  and  impairs  emergency  vehicles. 
The  section  of  roadway  to  be  relocated 
is  situated  in  southern  Lawrence  Coimty 
across  the  Ohio  river  from  Huntington. 
West  Virginia,  a  major  metropolitan 
area.  This  section  of  roadway  is 
predominantly  used  for  residents  living 
in  Ohio  and  working  in  the  Huntington 
area.  The  project  is  situated  in  the  Ohio 
River  valley  with  steep  hiUs  to  the 
north.  The  flatter  lanc^  to  the  south 
along  the  river  have  been  developed  for 
residential  and  commercial  buildings. 
Improvements  to  the  corridor  are 
considered  necessary  to  provide  for 
existing  and  projected  traffic  demand. 

Alternatives  imder  consideration 
include  (1)  taking  no  action;  (2)  building 
a  4-lane  limited  access  facility  on  new 
aliepment.  The  alignments  imder 
consideration  are  slightly  north  of 
Chesapeake,  Proctorville,  and  Rome. 

FHWA,  ODOT  and  other  local 
agencies  invite  participation  in  defining 
the  alternatives  to  be  evaluated  in  the 
supplemental  EIS.  and  any  significant 
social,  economic,  or  environmental 
issues  related  to  the  alternatives. 
Information  describing  the  purpose  and 
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n  f  ed  of  the  project,  the  proposed 
a  iematives,  the  areas  to  be  evaluated, 
t  IB  citizen  involvement  program,  and 
the  preliminary  project  schedule  may  be 
o^tidned  from  the  FHWA  at  the  address 
pjtbyided  above. 

I  Coordination  with  concerned  federal, 
sMte,  and  local  agencies  has  been 
ongoing  throughout  project 
development.  A  public  meeting  was 
hold  on  Jime  27, 1996  at  a  point  in  time 
vf^en  an  EIS  was  not  believed  to  be 
nl^essary.  Coordination  will  be 
cdntinued  throughout  the  study  with 
f^^^ral,  state,  and  local  agencies,  and 
private  organizations  and  citizens 
o  express  or  are  known  to  have 
:erest  in  this  project.  On  August  26, 
9,  a  public  meeting  will  be  held  to 
ain  input  on  a  preferred  alignment.  A 
iblic  Hearing  will  be  held  and  may 
e  place  in  the  year  2000.  Public 
ice  will  be  given  of  the  exact  time 
place  of  the  meeting  and  the 
ng  to  be  held  for  the  project.  The 
HS  will  be  available  for  public 
agency  review  and  comment  prior 
)the  Public  Hearing.  No  formal 
ing  meeting  will  be  held, 
b  ensure  that  the  full  range  of  issues 
iting  to  this  proposed  action  are 
«sed,  and  all  significant  issues 
^ntified,  comments  and  suggestions 
aid  invited  from  all  interested  parties. 
Qd  nunents  or  questions  concerning  this 
proposed  action  and  the  supplemental 
Et^  should  be  sent  to  the  FHWA  at  the 
address  provided  above. 

(Q^talog  of  Federal  Domestic  Assistance 
P^gram  Number  20.205,  Highway  Flamiing 

1  construction.  The  regulations 

}lementing  Executive  Order  12372 
ling  intergovernmental  consultation  on 

Bieral  programs  and  activities  apply  to  this 

Ingram) 

^sued  on:  July  29, 1999. 
f  tt  A.  McGuire,  P.E., 

d  Opemtions  Engineer,  Federal  Highway 
inistration,  Columbus,  Ohio. 
Doc.  99-20918  Filed  8-11-99;  8:45  am) 
COOE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 
Solace  Transportation  Board 


No.  AB-33  (Sub-No.  70)] 


I  Pacific  Raiiroad  Company— 
miant—Waiiace  Branch,  ID 

On  Jime  18, 1999.  Union  Pacific 
lUJlroad  Company  (UP)  filed  with  the 
Sil^ace  Transportation  Board  (Board), 
eiiyironmental  information  required  to 
cd^plete  the  environmental  compliance 
pijQcess  and  to  receive  final  approval  to 
abandon  and  salvage  its  Wallace  Branch 
li^e.  The  line  extends  71.5  miles  bom 


milepost  16.5  near  Pliunmer  to  milepost 
80.4  and/or  0.00  near  Wallace,  and  then 
to  milepost  7.6  near  MuUan,  in 
Benewah,  Kootenai,  and  Shoshone 
Counties,  Idaho.'  UP  also  filed  a  Notice 
of  hitent  to  Complete  Abandonment 
Proceeding,  which  was  published  once 
each  week  for  three  consecutive  weeks 
in  local  newspapers  in  Benewah, 
Kootenai,  and  Shoshone  Counties  on 
May  26,  and  June  2  and  9, 1999. 

Background 

On  August  22, 1991,  UP  filed  an 
application  with  the  ICC  seeking 
authority  under  49  U.S.C.  10903  and 
10904  to  abandon  and  discontinue 
operations  over  the  Wallace  Branch  line. 
In  a  decision  served  November  2, 1992, 
in  Docket  No.  AB-33  (Sub-No.  70)  the 
ICC  foujid  that  the  public  convenience 
and  necessity  permitted  UP  to  abandon  - 
its  Wallace  Branch  line.  In  that  same 
decision,  the  ICC  decided  that  UP  could 
discontinue  service  immediately  but 
could  not  fully  abandon  the  line — 
salvage  and  permanently  remove  it  from 
the  rail  network — until  the 
environmental  impact  of  the  proposed 
abandonment  was  resolved. 
Specifically,  the  ICC  imposed  six 
environmental  conditions  ^  that  require 


'  The  line  traverses  the  U.S.  Postal  Service  zip 
codes  83851.  83861.  83833.  83810.  83839,  83837, 
83873,  83846,  and  83868.  The  Wallace  Branch  no 
longer  has  stations  because  rail  service  was 
discontinued  in  accordance  with  the  approval  of 
the  predecessor  agency  of  the  Board,  the  Interstate 
Commerce  Commission  (ICC),  and  the 
discontinuance  was  upheld  by  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia 
Circuit. 

- 1.  UP  shall  not  salvage  any  railroad 
inErastructure,  including  the  rail  and  ties,  along  the 
entire  right-of-way  until  it  has  consulted  with  the 
Idaho  Department  of  Environmental  Quality  and  the 
U.S.  Environmental  Protection  Agency.  This 
consultation  will  ensure'that  if  and  when  salvage 
activity  ultimately  takes  place,  it  will  be  in 
compliance  with  the  Comprehensive  Environmental 
Response,  Compensation  and  Recovery  Act,  42 
U.S.C.  §  6901  et  seq.,  and/or  other  applicable  laws 
and  regulations. 

2.  Pursuant  to  the  U.S.  Fish  and  Wildlife  Service 
("USFWS")  request,  UP,  prior  to  any  salvage 
activity,  shall  determine,  using  National  Wetland 
Inventory  Maps,  if  wetlands  are  located  along  the 
right-of-way.  If  wetlands  are  located  along  the  right- 
of-way,  UP  shall  consult  with  USFWS  prior  to  any 
disturbance  of  the  right-of-way  and  comply  with 
any  applicable  requirement  of  the  U.S.  Fish  and 
Wildlife  Coordination  Act.  16  U.S.C.  §  66t. 

3.  UP  shall  not  undertake  any  salvage  activities 
on  the  Wallace  Branch  until  compliance  with  §  7  of 
the  Endangered  Species  Act  of  1973. 16  U.S.C. 

§  1531.  has  been  completed.  As  a  part  of  the  §  7 
compliance  process,  UP  shall  retain  an  independent 
biological  consultant,  to  work  under  the 
supervision  of  the  Board's  Section  of  Environmental 
Analysis  (SEA)  and  in  cooperation  with  USFWS  to 
prepare  a  biological  assessment. 

4.  A  Water  Pollution  Control  Act  permit  under  33 
U.S.C.  §  1251,  et  seq..  may  be  required  prior  to 
salvage  of  the  portion  of  the  Wallace  Branch  where 
it  crosses  the  Coeur  d'Alene  River.  Prior  to  any 
salvage  activities,  UP  shall  contact  the  Idaho 


consultation  and  possible  permitting 
and  environmental  review  by  various 
state  and  federal  environmental 
agencies  prior  to  any  salvage  of  the 
track. 

On  judicial  review  {State  of  Idaho,  et 
al.  V.  ICC.  35  F.3d  585  (D.C.  Cir.  1994)). 
the  court  affirmed  the  ICC's  decision  to 
permit  UP's  immediate  discontinuance 
of  rail  operations.  Thus,  that  portion  of 
this  case  is  administratively  final  and  no 
longer  at  issue.  In  addition,  however, 
the  court  foimd  that  the  ICC's 
environmental  analysis  was  not 
complete  because  the  ICC  did  not  have 
all  of  the  information  to  take  a  "hard 
look"  at  the  enviromnental  impact  of 
salvage  operations  on  the  line. 
Accordingly,  the  court  remanded  the 
ICC's  salvage  authori^alioa. 

Pursuant  to  the  court's  decision,  the 
ICC,  by  decision  issued  in  December 
1994,  reopened  that  portion  of  the  case 
to  complete  the  environmental  analysis 
of  salvage  and  vacated  its  conditional 
authorization  of  salvage  (except  for  the 
portion  of  the  line  wiAin  the  Bunker 
Hill  Superfund  site).^  Therefore,  the 
grant  of  abandonment  authority  in  this 
proceeding  is  not  final,  and  UP  cannot 
conduct  salvage  activities  on  the  portion 
of  the  line  outside  the  Superiund  site 
before  it  submits  the  necessary 
environmental  documentation  to 
complete  the  environmental  compliance 
process  and  receives  final  approval  frtim 
the  Board  to  salvage  that  portion  of  the 
Une. 

EnvironmentahCompUance 

On  June  18,  1999,  UP  filed 
environmental  dociunentation  with  the 
Board,  that  UP  believes  responds  to  the 
ICC's  six  environmental  conditions,  the 
court  remand,  and  the  ICC's  decision 
reopening  this  proceeding.  UP's 
environmental  documents  include  (1) 


Department  of  Health  and  Welfare,  Division  of 
Environmental  Quality,  to  determine  if  such  a 
permit  is  required  and  take  the  necessary  steps  to    ~ 
secure  a  permit. 

5.  The  U.S.  Army  Corps  of  Engineers  (CORPS)  has 
expressed  concern  regarding  impacts  to  wetlands 
and  water  quality  if  UP  salvages  ihe  right-of-way. 

In  addition,  the  CORPS  has  indicated  that  materials 
in  the  area  through  which  the  track  passes  should 
be  tested  prior  to  any  attempt  to  remove  it. 
Accordingly,  UP  shall  consult  with  the  CORPS 
prior  to  undertaking  any  salvage  activities  to 
determine  what  appropriate  mitigation  may  be 
required. 

6.  UP  shall  retain  its  interest  in  and  take  no  steps 
to  alter  the  historic  integrity  of  all  structures, 
including  the  line  itself,  that  are  50  years  old  or 
older  until  completion  of  the  §  106  process  of  the 
National  Historic  Preservation  Act,  16  U.S.C.  S470f. 

'Section  121(e)j(l),  42  U.S.C.  9621(e)(1).  relieves 
UP  of  the  requirement  to  obtain  ICC  or  Board 
approval  if  it  salvages  track  in  connection  with 
remediation  carried  out  in  compliance  with  the 
Comprehensive  Envirotunental  Response, 
Compensation  and  Liability  Act 
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an  Environmental  Evaluation/Cost 
Analysis  and  a  Track  Salvage  Work  Plan 
developed  in  consultation  with  and 
with  the  approval  of  the  U.S. 
Environmental  Protection  Agency  and 
the  Idaho  Department  of  Environmental 
Quality;  (2)  relevant  National  Wetland 
hiventory  Maps;  (3)  a  biological 
assessment  required  by  section  7  of  the 
Endangered  Species  Act:  (4)  a  cultiual 
resource  inventory  report;  and  (5) 
correspondence  from  State  and  local 
govmnment  agencies.  UP  indicates  that 
copies  of  these  documents  were  made 
available  for  public  review  and 
comment  for  20  days  in  May  and  June, 
1999,  at  several  locations  near  the 
Wallace  Branch  and  were  provided  to 
interested  persons  who  requested  them. 
No  comments  wwe  received  by  UP. 

Interested  persons  should  be  aware 
that  the  SEA  intends  to  prepare  a 
Supplemental  Environmental 
Assessment  (Supplemental  EA)^ 
analyzing  UP's  environmental 
documentation,  including  any 
comments  received  and  preliminarily 
determining  whether  the  outstanding 
environmental  issues  have  been 
resolved  and  UP  has  fully  complied 
with  the  environmental  review  process. 
The  Supplemental  EA  will  be  served  on 
all  persons  on  the  Board's  service  list  in 
Docket  No.  AB-33  (Sub-No.  70)  and 
upon  other  affected  agencies.  Any  other 
persons  who  would  like  to  obtain  a  copy 
of  the  Supplemental  EA  must  contact 
SEA. 

There  will  be  a  30-day  period  for  all 
interested  persons  and  agencies  to 
review  and  conunent  on  the 


*SEA  issued  an  Environmental  Assessment  for 
public  review  and  comment  on  September  27, 1991, 
in  connection  with  UP's  original  abandonment 
application. 


Supplemental  EA.  Based  on  SEA's 
independent  review  of  UP's 
environmental  documentation,  any 
fiuther  environmental  review  and 
consultation  by  SEA,  and  consideration 
of  all  timely  comments  received  on  the 
Supplemental  EA,  SEA  wiU  make  final 
environmental  recommendations  to  the 
Board.  The  Board  will  then  issue  a  final 
decision  granting  or  denying  UP  final 
authority  to  abandon  the  line  and 
salvage  the  portion  outside  of  the 
Superfund  site,  imposing  any  future 
environmental  mitigation  that  it  deems 
appropriate  if  final  approval  to  abandon 
is  granted. 

Any  ofiier  of  financial  assistance 
(OFA)  under  49  CFR  1151.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  final 
approval  for  abandonment.  Each  ofiisr 
must  be  accompanied  by  a  $1 ,000  filing 
fee.  See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  any  final  approval 
by  the  Board  to  abandon  and  salvage  the 
line,  the  line  may  be  suitable  for  other 
public  use,  including  interim  trail  use. 
Any  request  for  a  public  use  condition 
under  49  CFR  1152.28  or  for  trail  use/ 
rail  banking  under  49  CFR  1152.29  will 
be  due  no  later  than  September  7, 1999. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.1(f)(27).  If  a  trail  use  request 
is  filed,  UP  will  notify  the  Board 
whether  and  with  whom  it  intends  to 
negotiate  a  trail  use  agreement  no  later 
than  September  22, 1999. 

On  August  3, 1999,  the  State  of  Idaho 
(State)  and  the  Coeur  d'Alene  Tribe 
(Tribe)  filed  a  request  that  a  Certificate 
of  Interim  Trail  Use  (CITU)  be  issued 
and  enclosed  its  "Statement  of 
Willingness  to  Assiune  Financial 


Responsibility."  ^  The  State  and  the 
Tribe  need  not  refile  their  trail  use 
request,  which  will  be  considered  by  the 
Board  at  the  time  of  the  issuance  of  its 
final  decision  in  this  matter. 

All  interested  persons  may  file 
written  comments  with  the  Board  on 
any  remaining  issues  no  later  than 
September  7, 1999. 

All  filings  in  response  to  this  notice 
must  refer  to  Docket  No.  AB-33  (Sub- 
No.  70)  and  must  be  sent  to:  (1)  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street.  N.W..  Washington.  DC  20423- 
0001,  and  (2)  Thomas  Greenland. 
Environmental  Counsel,  Union  Pacific 
Railroad  Company,  1416  Dodge  Street. 
Omaha,  NE  68179,  (402)  271-4634. 

Persons  seeking  f lulher  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  45  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  Phillis 
Johnson-Ball  at  the  SEA  at  (202)  565- 
1530. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  August  5, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  99-20874  Filed  8-11-99;  8:45  am] 

BILLJNQ  CODE  4S1S-40-P 


^The  ICC  had  received  a  request  for  the  issuance 
of  a  OTU  permitting  interim  trail  use  on  the  entire 
line  in  August  1995.  The  Board  denied  the  trail  use 
request  as  premature  by  decision  issued  November 
15, 1996. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4512-N-01] 

Noliee  of  Regulatory  Waiver  Requeata 
Grantad 

agency:  Office  of  the  Secretary,  HUD. 
action:  Puhlic  Notice  of  the  Granting  of 
Regulatoty  Waivers  from  January  1, 
1999  thjpugh  March  31, 1999. 

summary:  Under  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (the  "HUD  Reform 
Act"),  HUD  is  required  to  make  public 
all  approval  actions  taken  on  waivers  of 
regulations.  This  notice  is  the  thirty- 
third  in  a  series,  published  on  a 
quarterly  basis,  providing  notification  of 
waivers  granted  during  the  preceding 
reporting  period.  The  piupose  of  this 
notice  is  to  comply  with  the 
reqiiirements  of  section  106  of  the  HUD 
Reform  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  this  notice, 
contact  Camilla  E.  Acevedo,  Assistant 
General  Counsel  for  Regulations.  Room 
10276,  U.S.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW,  Washington.  DC  20410-0500; 
telephone  (202)  708-3055  (this  is  not  a 
toll-free  number).  Hearing-  or  speech- 
impaired  persons  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800)  877-8339.  For  information 
concerning  a  particular  waiver  action 
for  which  public  notice  is  provided  in 
this  document,  contact  the  person 
whose  name  and  address  is  set  out  for 
the  particular  item  in  the  accompanying 
list  of  waiver-grant  actions. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989  (the  "HUD  Reform 
Act"),  the  Congress  adopted,  at  HUD's 
request,  legislation  to  limit  and  control 
the  granting  of  regulatory  waivers  by 
HUD.  Section  106  of  the  HUD  Reform 
Act  added  a  new  section  7(q)  to  the 
Department  of  Housing  and  Urban 
Development  Act  (2  U.S.C.  3535(q)), 
which  provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  groimds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 

'  Secretary  must  notify  the  public  of  all 


waivers  of  regulations  that  HUD  has 
approved,  by  publishing  a  notice  in  the 
Federal  Register.  These  notices  (each 
covering  the  period  since  the  most 
recent  previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  for 
approval  of  the  request; 

e.  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  of  the  HUD  Reform  Act 
also  contains  requirements  applicable  to 
waivers  of  HUD  handbook  provisions 
that  are  not  relevant  to  the  piirpose  of 
this  notice. 

Today's  document  follows, 
publication  of  HUD's  Statement  of 
Policy  on  Waiver  of  Regulations  and 
Directives  issued  by  HUD  on  April  22, 
1991  (56  FR  16337).  This  is  the  thirty- 
third  notice  of  its  kind  to  be  pubUshed 
under  section  106  of  the  HUD  Reform 
Act.  This  notice  updates  HUD's  waiver- 
grant  activity  from  January  1, 1999 
through  March  31, 1999. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  grant  waivers  are  listed  in 
a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  action.  For  example,  a  waiver- 
grant  action  involving  exercise  of 
authority  under  24  CFR  58.73  (involving 
the  waiver  of  a  provision  in  24  CFR  part 
58)  would  come  early  in  the  sequence, 
while  waivers  of  24  CFR  part  990  would 
be  among  the  last  matters  listed. 

Where  more  than  one  regulatory 
provision  is  involved  in  the  grant  of  a 
particular  waiver  request,  the  action  is 
listed  under  the  section  number  of  the 
first  regulatory  requirement  in  title  24 
that  is  being  waived  as  part  of  the 
waiver-grant  action.  (For  example,  a 
waiver  of  both  §  58.73  and  §  58.74 
would  appear  sequentially  in  the  listing 
under  §58.73.) 

Waiver-grant  actions  involving  the 
same  initial  regulatory  citation  are  in 
time  sequence  beginning  with  the 
earUest-dated  waiver  grant  action. 

Should  HUD  receive  additional 
reports  of  waiver  actions  taken  diiring 
the  period  covered  by  this  report  before 
the  next  report  is  pubUshed.  the  next 
updated  report  will  include  these  earlier 
actions,  as  well  as  those  that  occurred 
between  April  1. 1999  through  June  30. 
1999. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 


HUD  regulations  is  provided  in  the 
Appendix  that  follows  this  notice. 

Dated:  August  3, 1999. 
Andrew  Cuomo, 

Secretary. 

Appendix — Listtng  of  Waivers  of 
Regulatory  Reqmranents  Granted  by 
Officers  of  the  Department  of  Housing 
and  Urban  Development  January  1, 
1999  Through  March  31, 1999 

Note  to  Reader:  More  information  about 
the  granting  of  these  waivers,  including  a 
copy  of  the  waiver  request  and  approval,  may 
be  obtained  by  contacting  the  person  whose 
name  is  listed  as  the  contact  person  directly 
before  each  set  of  waivers  granted. 

For  Items  1  Through  10,  Waivers  Granted 
for  24  CFR  Parts  91  and  92.  Contact:  Cornelia 
Robertson  Terry,  Field  Management  Division, 
Office  of  Executive  Ser\'ices,  Office  of 
Community  Planning  and  Etevelopment, 
Room  7184,  U.S.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-7000;  telephone  (202) 
708-2565  (this  is  not  a  toll-free  number). 
Hearing-  or  speech-impaired  persons  may 
access  this  number  via  TTY  by  calling  the 
toll-free  Federal  Information  Relay  Service  at 
(800)  877-8339. 

1.  fleguiation;  24  CFR  91.10(a),  24  CFR 
92.300(a)(1),  and  24  CFR  570.207(a)(l)._ 

Project/Activity:  The  Municipality  of 
Carolina  requested  the  following  waivers: 
waiver  to  permit  the  Municipality  to  use 
CDBG  funds  to  rehabilitate  city  hall  and 
construct  new  housing;  waiver  to  suspend 
the  15  percent  CHDO  set-aside  requirement; 
waiver  to  allow  the  Municipality  to  receive 
its  HOME  allocation  in  advance  of  the 
program  year. 

Nature  of  Requirement:  24  CFR 
570.207(a)(1)  prohibit  grantees  from  using 
CDBG  funds  to  assist  in  the  development  of 
city  halls  or  the  construction  of  new  housing. 
24  CFR  92.300(a)(1)  requires  that  not  less 
than  15  percent  of  each  HOME  grant  be 
reserved  for  investment  in  housing  to  be 
developed,  sponsored,  or  owned  by  CHDOs. 
24  CFR  91.10  requires  each  grantee  to 
administer  the  HOME,  CDBG,  ESG,  and 
HOPWA  programs  on  a  concurrent  program 
year, 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  February  4, 1999. 

Reasons  Waived:  HUD  determined  that 
these  waivers  were  needed  to  assist  the 
Municipality  in  recovering  from  Hurricane 
Georges.  Section  122  of  the  Housing  and 
Community  Development  Act  of  1974 
authorizes  HUD  to  suspend  program 
requirements  for  the  use  of  funds  designated 
by  the  recipient  to  address  detmage  in  a 
Presidentially  declared  disaster  area. 

2.  Regulation:  24  CFR  91.402(a). 
Project/Activity:  The  Cuyahoga  County, 

Ohio  Consortium  requested  a  waiver  to 
permit  the  Consortium  members  to  continue 
to  operate  through  the  end  of  the  consortium 
agreement  (May  31, 1999)  without  being  fully 
aligned.  The  request  also  asked  HUD  to 
permit  the  consortium  members  until 
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pabember  31,  2000,  to  revise  and  align  their 
p^  igram  years. 

Mature  of  Requirement:  24  CFR  91.402(a) 
n  <  uires  all  units  of  general  local  government 
tl  J  t  are  members  of  a  consortium  to  be  on 
thd  same  program  year  for  the  CDBG,  HOME, 
E^  S,  and  HOPWA  programs. 

I  Iranted  by:  Cardell  Cooper,  Assistant 
tary  for  Community  Planning  auid 
elopment. 
te  Granted:  January  7, 1999. 
'easons  Waived:  The  consortium 
ment  was  inadvertently  approved 
tout  the  years  being  aligned.  Because  this 
pfHod  ends  on  June  1, 1999,  no  program 
p^pose  would  be  served  by  requiring  an 
aligned  program  year  prior  to  this  date.  A 
partial  waiver  request  is  granted.  The  waiver 
|uest  for  an  additional  extension  was 
led. 
.  Regulation:  24  CFR  91.520. 

tject/Activity:  The  City  of  Des  Moines, 
a  requested  a  waiver  of  the  siihmissinn 
le  for  the  City's  Consolidated  Annual 
COBG  Performance  and  Evaluation  Report 
""'PER). 

Mature  of  Requirement:  24  CFR  91.520(a) 
lires  each  grant  recipient  to  submit  a 
formance  report  to  HUD  within  90  days 
jt^r  the  close  of  the  grantee's  program  year. 
\^mnted  by:  Cardell  Cooper,  Assistant 
tretary  for  Community  Planning  and 
fcrelopment. 

ite  Granted:  February  22, 1999. 
Reasons  Waived:  HUD  determined  that 
t  was  good  cause  for  the  waiver.  The  City 
led  additional  time  for  the  installation  of 
Bw  accounting  and  data  processing  system 
ani  to  adjust  to  recent  staff  changes.  As  a 
result  of  the  system  change,  the  City  does  not 
yf  tj  have  complete  year-end  expenditure  data 
n^ded  to  complete  its  CAPER.  HUD  is 
prested  in  ensuring  that  the  performance 
3rt  prepared  by  grantees  is  complete  and 
ate. 

Regulation:  24  CFR  91.520. 
oject/ Activity:  The  City  of  New  York 
nested  a  waiver  of  the  submission  date  for 
jaty's  CAPER. 

yature  of  Requirement:  24  CFR  91.520(a) 
lires  each  grant  recipient  to  submit  a 
iformance  report  to  HUD  within  90  days 
afl^r  the  close  of  the  grantee's  program  year. 
Granted  by:  Cardell  Cooper,  Assistant 
etary  for  Community  Planning  and 
^elopment. 
Ite  Granted:  March  24, 1999. 
Reasons  Waived:  HUD  determined  that 
thbre  was  good  cause  for  the  waiver.  The  City 
n^^ded  additional  time  for  conversion  to  the 
IDQB  in  the  middle  of  its  1998  program  year. 
HUD  is  interested  in  ensuring  that  the 
pdiformance  report  prepared  by  grantees  is 
nplete  and  accurate. 
Regulation:  24  CFR  91.520. 
oject/ Activity:  The  State  of  Iowa 
uested  a  waiver  of  the  submission  date  for 
[State's  CAPER. 

Mature  of  Requirement:  24  CFR  91.520(a) 
requires  each  grant  recipient  to  submit  a 
penormance  report  to  HUD  within  90  days 
afl  e  r  the  close  of  the  grantee's  program  year. 

[  ranted  by:  Cardell  Cooper.  Assistant 
Se  c  retary  for  Community  Planning  and 
D<  yeiopment. 

Jiate  Granted:  March  26, 1999. 


Reasons  Waived:  HUD  determined  that 
there  was  good  cause  for  the  waiver  in  view 
of  the  reasons  set  forth  in  the  incoming 
document.  The  State  is  in  the  process  of 
converting  its  data  management  system  from 
one  based  on  multiple  progreims  to  an 
integrated  Microsoft  Office  system.  The 
transfer  is  time  consuming  and  burdensome. 

6.  Regulation:  24  CFR  92.205(e). 
Project/Activity:  Peoria,  IlUnois  requested  a 

waiver  of  regulations  regarding  repayment  of 
HOME  funds  when  there  is  termination  of  a 
project  prior  to  completion. 

Nature  of  Requirement:  24  CFR  92.205(e) 
requires  the  repayment  of  HOME  funds  spent 
on  a  project  that  is  terminated  before 
completion. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  January  7, 1999. 

Reasons  Waived:  The  City  disbursed 
.$13,285.00  in  HOME  funds  for  this  project, 
which  was  never  completed.  The  homeowner 
of  the  single-family  property  died  prior  to 
completion.  The  owner  had  no  will  or  heirs. 
The  County  seized  the  property,  and  to 
facilitate  the  Coimty's  disposition  of  the 
property,  the  City  released  its  lien.  The 
repayment  of  these  funds  would  cause  the 
City  a  serious  financial  hardship.  HUD 
determined  that,  due  to  the  unusual 
circumstances,  there  is  good  cause  for  a 
waiver. 

7.  Regulation:  24  CFR  92.214(a)(7). 
Project/Activity:  The  State  of  Minnesota 

requested  a  waiver  in  order  to  commit 
additional  HOME  funds  to  a  project  up  to  18 
months  after  the  original  HOME-funded 
project  was  completed. 

Nature  of  Requirement:  24  CFR 
92.214(a)(7)  of  the  HOME  regulations  states 
that  HOME  funds  may  not  be  used  to  provide 
assistance  (other  than  tenant-based  rental 
assistance  or  assistance  to  a  homebuyer  to 
acquire  housing  previously  assisted  with 
HOME  funds)  to  a  project  previously  assisted 
with  HOME  funds  during  the  period  of 
affordability  established  by  the  participating 
jurisdiction  under  24  CFR  92.502  or  24  CFR 
92.504. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  January  12, 1999. 

Reasons  Waived:  HUD  determined  that 
there  is  good  cause  to  grant  the  required 
waiver.  The  waiver  will  enable  the  Hubbard 
County  Housing  Rehabilitation  Authority  to 
provide  for  the  construction  of  an  elevator  for 
residents  in  the  Nevis  elderly  housing 
project. 

8.  Regulation:  24  CFR  92.251  &  24  CFR 
92.502(d). 

Project/Activity:  The  State  of  Wisconsin 
requested  a  waiver  of  minimum  property 
standards  in  order  to  permit  a  single-family 
HOME-assisted  property  in  the  City  of 
Sheboygen  Falls  to  be  considered  complete 
even  though  it  does  not  meet  the  minimum 
rehabilitation  standards  or  local  codes,  as 
required  by  the  HOME  rule. 

Nature  of  Requirement:  24  CFR  92.251 
requires  that  housing  assisted  with  HOME 
funds  must,  at  a  minimum,  meet  the  housing, 
quality  standards. 


■n     Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  April  5. 1999. 

Reasons  Waived:  HUD  determined  that 
there  was  good  cause  for  the  waiver.  The 
work  on  the  property  could  not  be  completed 
due  to  storm  damage.  The  storm,  which 
occmred  on  August  16,  1998,  received  a 
Presidential  Disaster  Declaration.  The  City 
condemned  the  property.  However,  prior  to 
the  storm,  S2,396.69  in  HOME  funds  was 
expended  out  of  the  S25, 000.00  set  aside  for 
the  project. 

9.  Regulation:  24  CFR  92.254(a)(2)(iii]. 
Project/Activity:  The  City  of  Newton,  MA 

and  the  Brookline  Newton  Waltham 
WaterCity  (BNWW)  ConsorUum  requested  a 
waiver  to  permit  the  City  of  Newton  to 
determine  95  percent  of  the  median  area 
purchase  price  on  the  median  of  housing 
sales  within  the  City,  rather  than  the  sales 
within  the  entire  ConsGrtium. 

Nature  of  Requirement:  24  CFR 
g2.254(2)(iii)  requires  that  an  increase  in  the 
maximimi  allowable  housing  purchase  price 
to  95  percent  of  the  median  area  purchase 
price  must  include  all  areas  that  are  part  of 
the  BNWW  Consortium. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development.  * 

Date  Granted:  January  12, 1999. 

Reasons  Waived:  Newton  would  not  be 
able  to  provide  significant  homebuyer 
assistance  (even  for  condominiums)  if  it  had 
to  abide  by  a  single  Consortium-wide  limit. 
The  waiver  will  enable  Newton  to  offer  a 
proposed  first-time  homebuyer's  assistance 
program  that  will  reach  income  eligible 
households.  HUD  determined  that  there  is 
good  cause  to  grant  the  requested  waiver. 

10.  Regulation:  24  CFR  92.500(d)(1)(C). 
Project/Activity:  The  City  of  St.  Louis 

requested  an  extension  of  the  five-year 
deadline  for  the  expenditure  of  HOME 
disaster  grant  funds. 

Nature  of  Requirement:  24  CFR  92.500 
(d)(1)(C)  requires  HUD  to  recapture  any 
HOME  funds  not  expended  within  five  years 
after  the  last  day  of  the  month  in  which  HUD 
notified  the  grantee  of  its  execution  of  the 
HOME  partnership  agreement. 

Granted  by:  Cardell  Cooper.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  January  12, 1999. 

Reasons  Waived:  The  City  will  lose  the 
unexpended  grant  funds  if  HUD  fails  to  grant 
the  extension.  The  City  would  suffer  a 
significant  hardship  if  the  unexpended 
disaster  funds  cannot  be  used  to  complete 
these  projects.  HUD  finds  that  these 
circumstances  constitute  good  cause  for  an    . 
extension  of  the  five  year  expenditure 
deadline. 

For  Item  11,  Waiver  Granted  for  24  CFR 
Part  203.  Contact:  Vance  T.  Morris.  Director, 
Home  Mortgage  Insurance  Division.  Office  of 
Insured  Single  Family  Housing,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW. 
Washington.  DC  20410-8000;  telephone  (202) 
708-2700  (this  is  not  a  toll-free  number). 
Hearing-  or  speech-impaired  persons  may 
access  this  number  via  TTY  by  calling  the 
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Federal  Infonnation  Relay  Service  at  (800) 
877-8339. 

11.  Regulation:  24  CFR  203.49(c). 
Project/Activity:  Corinthian  Mortgage 

Corporation  requested  a  waiver  of  the 
requirements  of  24  CFR  203.49(c)  to  extend 
the  initial  adjustment  dates  for  adjustable 
rate  mortgage  (ARM)  loans  beyond  the  12  to 
18  month  window  currently  provided  for  in 
the  regulation.  

Nature  of  Requirement:  24  CFR  203.49(c) 
requires  that  interest  rate  adjustments  for 
ARMs  must  occur  on  an  annual  basis,  except 
that  the  first  adjustment  may  occur  no  sooner 
than  12  months  nor  later  than  18  months 
from  the  date  of  the  mortgagor's  first  debt 
service  payment. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  20, 1999. 

Reasons  Waived:  Approving  the  waiver 
enabled  the  lender  to  secuntize  the  loan  and 
rendered  no  harm  to  the  borrowers  or  to 
HUD. 

For  Item  12,  Waiver  Granted  for  24  CFR 
Part  291,  CONTACT:  Art  Orton,  Deputy 
Director,  Asset  Management  Division,  Ofhce 
of  Insured  Single  Family  Housing,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW, 
Washington,  DC  20410-8000;  telephone  (202) 
708-1672  (this  is  not  a  toll-free  number). 
Hearing-  or  speech-impaired  persons  may 
access  this  number  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at  (800) 
877-8339. 

12.  Regulation:  24  CFR  291.110(a). 
Project/Activity:  Waiver  of  the  requirement 

of  24  CFR  291.110(a)  to  provide  authority  for 
governmental  entities  and  private  nonprofit 
organizations  to  purchase,  on  a  direct  sales 
basis  and  with  mortgage  insurance,  HUD- 
owned  single  family  properties  and  to 
provide  discounts  of  50  percent  for  use  in  the 
Officer  Next  Door  Sales  Program. 

Nature  of  Requirement:  24  CFR  291.110(a) 
permits  direct  sales  at  deep  discoimts  off  the 
list  price  of  properties  sold  without  mortgage 
insurance  to  governmental  entities  and 
private  nonprofit  organizations  for  use  in 
HUD  and  local  housing  or  homeless 
programs. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  19, 1999. 

Reasons  Waived:  Approving  the  waiver 
enables  governmental  entities  and  nonprofit 
organizations  to  fully  participate  in  the 
Officer  Next  Door  Sales  Program  by 
purchasing  properties  eligible  for  mortgage 
insurance  at  a  50  percent  discount  for  resale 
to  law  enforcement  officers.  Based  on  HUD's 
experience  with  REO  sales,  it  would  not  be 
detrimental  to  the  insurance  fund  to  permit 
governmental  entities  and  private  nonprofit 
organizations  to  purchase  properties  offered 
with  mortgage  insurance  on  a  direct  sales 
basis  or  to  provide  discoimts  of  50  percent 
on  properties  sold  for  use  in  the  Officer  Next 
Door  Sales  Program. 

For  Items  13  Through  19,  Waivers  Granted 
for  24  CFR  Paris  570.  574.  and  576.  Contact: 
Cornelia  Robertson  Terry,  Field  Management 
Division,  Office  of  Executive  Services,  Office 


of  Community  Planning  and  Development, 
Room  7184,  U.S.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-7000;  telephone  (202) 
708-2565  (this  is  not  a  toll-free  number). 
Hearing-  or  speech-impaired  persons  may 
access  this  number  via  TTY  by  calling  the 
toll-free  Federal  Information  Relay  Service  at 
(800)  877-8339. 

13.  Regulation:  24  CFR  570.200(h). 
Project/Activity:  The  City  of  Oxnard 

requested  a  waiver  to  permit  the  Qty  to 
reimburse  itself  over  a  period  of  four  years 
for  the  purchase  of  property  that  will  be  used 
for  the  development  of  single-family  housing 
for  low-income  families. 

Nature  of  Requirement:  24  CFR  570.200(h) 
governs  CDBG  reimbursement  for  pre-award 
costs. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  January  22, 1999. 

Reasons  Waived:  HUD  determined  that  the 
project,  which  was  included  in  Oxnard's 
1995-1999  Consolidated  Plan  and  was 
subject  to  public  review  and  involvement 
through  the  citizen  participation  process, 
will  provide  affordable  for-sale  housing  to 
low-income  families.  Because  increasing 
homeownership  is  a  priority  for  the  City  as 
well  as  a  goal  for  the  Secretary  and  the 
President,  there  is  good  cause  to  grant  the 
wflivGr 

14.  Regulation:  24  CFR  570.20O(h)(l)(i). 
Project/Activity:  The  City  of  Hazelton, 

Pennsylvania  requested  reimbursement  for 
pre-award  costs  for  an  emergency  sewer 
project. 

Nature  of  Requirement:  24  CFR 
570.200(h)(l)(i)  allows  a  grantee  to  be 
reimbursed  for  pre-award  costs,  provided  the 
activity  for  which  the  costs  are  being 
incurred  is  included  in  a  consolidated  action 
plan  or  an  amended  consolidated  action  plan 
(or  an  application  under  subpart  M  of  24  CFR 
part  570)  prior  to  the  costs  being  incurred. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  March  24, 1999. 

Reasons  Waived:  The  project  was 
undertaken  to  correct  street  and  sewer 
flooding  as  a  result  of  a  severe  thunderstorm. 
The  City  would  have  to  raise  property  taxes 
by  20  percent  to  pay  for  this  emergency  if 
CDBG  funds  could  not  be  used.  HUD 
determined  that  a  failure  to  grant  the  waiver 
would  result  in  an  undue  hardship  for  the 
City  and  its  residents,  and  would  be  contrary 
to  the  goals  of  the  Housing  and  Community 
Development  Act  of  1974. 

15.  Regulation:  24  CFR  574.330(a)(1). 
Project/Activity:  The  City  of  Memphis, 

Tennessee  requested  a  waiver  of  the  HOPWA 
regulatiort  that  provides  for  a  limit  on  the 
term  of  assistance  for  a  resident  of  a  short- 
term  housing  facility. 

Nature  of  Requirement:  24  CFR 
574.330(a)(1)  provides  for  a  limit  on  the  term 
of  assistance  for  a  resident  of  a  short-term 
housing  facility  of  not  more  than  60  days 
during  any  six  month  period. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 


Date  Granted:  January  7, 1999. 

Reasons  Waived:  24  CFR  574.330(a)(2) 
allows  HUD  to  waive  the  limitation  in  24 
CFR  574.330(a)(1)  based  on  the  good  faith 
effort  of  the  grantee  to  provide  permanent 
housing.  The  City  of  Memphis  advised  that 
the  United  Way  of  the  Mid-South  is  assisting 
the  client  in  obtaining  permanent  housing, 
which  was  expected  to  occur  in  mid-January 
1999. 

16.  Regulation:  24  CFR  576.21. 
Project/Activity:  Morris  County,  New 

Jersey  requested  a  waiver  of  the  30  percent 
spending  limitation  on  essential  services. 

Nature  of  Requirement:  24  CFR  576.21 
states  that  recipients  of  ESC  grant  funds  are 
subject  to  the  limits  on  the  use  of  assistance 
for  essential  services  established  in  42  U.S.C. 
11374(a)(2)  (section  414(a)(2)  of  the  Stewart 
B.  McKLnney  Homeless  Assistance  Act).  42 
U.S.C.  H374(a)(2)(B)  limits  the  use  of 
assistance  for  essential  services  to  30  percent 
of  the  aggregate  amount  of  all  assistance  to 
a  State  or  local  government  under  the  ESG 
program. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  January  22, 1999. 

Reasons  Waived:  42  U.S.C.  11374(b)  allows 
for  a  waiver  if  the  grantee  is  able  to 
demonstrate  that  other  eligible  activities 
under  the  program  are  already  being  carried 
out  in  the  locality  with  other  resources. 
Morris  County  provided  information  to  HUD 
that  indicated  it  was  able  to  meet  its 
commitment  to  rehabilitation,  as  well  as  its 
other  immediate  homeless  and  homeless 
prevention  assistance  needs  through  a 
combination  of  other  Federal,  State  and 
county  soiut:es. 

17.  Regulation:  24  CFR  576.21. 
Project/Activity:  The  SUte  of  California 

requested  a  waiver  of  the  30  percent 
spending  limitation  on  essential  services. 

Nature  of  Requirement:  24  CFR  576.21 
states  that  recipients  of  ESG  grant  funds  are 
subject  to  the  limits  on  the  use  of  assistance 
for  essential  services  established  in  42  U.S.C. 
11374(a)(2)  (section  414(a)(2)  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act).  42 
U.S.C.  11374(a)(2)(B)  limits  the  use  of 
assistance  for  essential  services  to  30  percent 
of  the  aggregate  amount  of  all  assistance  to 
a  State  or  local  government  under  the  ESG 
program. 

Granted  by:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  February  4, 1999. 

Reasons  Waived:  42  U.S.C.  11374(b)  allows 
for  a  waiver  if  the  grantee  is  able  to 
demonstrate  that  other  eligible  activities 
under  the  program  are  already  being  carried 
out  in  the  locality  with  other  resources.  The 
State  has  developed  a  certification  to  be 
executed  by  all  applicants  intending  to  use 
more  than  30  percent  of  its  funds  for 
essential  services  certifying  the  availability  of 
other  funds  to  ceury  out  the  other  eligible 
activities. 

18.  Regulation:  24  CFR  576.35(a)(1). 
Project/Activity:  The  State  of  Alabama 

requested  a  waiver  of  the  provision  requiring 
recipients  to  spend  their  ESG  funds  within 
180  days  of  the  date  of  the  grant  award  by 
HUD. 
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f  fature  of  Requirement:  24  CFR 
57  i  .35(a)(1)  requires  States  to  spend  their 
Ei  i  i  hinds  within  180  days  of  the  grant 
a* '  ird  by  HUD. 

C  'ranted  by:  Cardell  Cooper,  Assistant 
Seoretary  for  Community  Planning  and 
DSTelopment. 

ttote  Granted:  February  12,  1999. 

tfleasons  Waived:  Alabama's  contracting 
piKtices  precluded  timely  expenditure  of 
E39  funds.  HUD  granted  the  State  an 
expenditure  date  of  April  30, 1999  for  its 
haiheless  prevention  activities.  HUD 
dat^rmined  that  granting  the  waiver  would 
fur  her  the  purposes  of  the  Act. 

k  9.  Regulation:  24  CFR  576.35(b). 

froject/Activity:  The  City  of  Chicago. 
Illinois  requested  a  waiver  of  the  expenditure 
dejaklline  for  ESC  funds. 

^ature  of  Requirement:  24  CFR  576.35(b) 
iiires  Cities  to  spend  their  ESG  funds 
iin  24  months  of  the  date  of  the  grant 
ayikcd  by  HUD. 

^fjTonted  by:  Cardell  Cooper,  Assistant 
Sea«tary  for  Community  Planning  and 
D^elopment. 

Date  Granted:  March  26, 1999. 

neasons  Waived:  The  City  of  Chicago's 
contracting  practices  encouraging  the  use  of 
loul  businesses  certified  as  Minority 
Business  Enterprise  (MBE)  and  Woman's 
Business  Enterprise  (WBE)  have  caused 
delays  in  contract  execution.  HUD 
determined  that  granting  the  waiver  would 
furtier  the  purposes  of  the  Act. 

For  Items  20  Througti  21,  Waivers  Granted 
foi  ^4  CFR  Part  761,  Contact:  Jackie  Johnson, 
Deputy  Assistant  Secretary  for  Native 
Amprican  Programs,  Office  of  PubUcand 
Indian  Housing.  Room  4204,  U.S.  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street,  SW.  Washington,  DC,  20410- 
5000;  telephone  (202)  619-8201  (this  is  not 
a  tbll-free  number).  Hetuing-  or  speech- 

ired  persons  may  access  this  number  via 
by  calling  the  toll-free  Federal 

ation  Relay  Service  at  (800)  877-8339. 
,  Regulation:  24  CFR  761.30(b)(2)  and 

iject/Activity:  A  request  was  made  by 
"t  River  Community  Housing  Division 
~)  for  a  six-month  extension  to 
nue  activities  that  deter  juvenile 
vidlbnce  and  vandalism  under  the  Public  and 
Inaian  Housing  Drug  Elimination  Grant 
Proiram  (PIHDEP). 

mture  of  Requirement:  The  NOFA  for  the 
199fe  PIHDEP  states  that  ^-ant  activities  must 
be  Gompleted  within  24  months,  up  to  and   ' 
including  a  maximum  period  of  six  months 
beyond  the  original  grant  agreement.  Any 
exnision  beyond  the  six  months  must  be 
approved  by  the  Assistant  Secretary  for 
Public  and  Indian  Housing. 

Granted  by:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

^te  Granted:  December  16, 1998. 

ifkasons  Waived:  The  grantee  exhibited 
administrative  capability  and  the  extension 
will  permit  the  SRCHD  to  accomplish 
estfiblished  goals  and  objectives. 

^t  Regulation:  24  CFR  761.30(b)(2)  and 

Ptoject/ Activity:  A  request  was  made  by 
thei  Absentee  Shawnee  Housing  Authority 
( A2 1  lA)  for  a  retroactive  seven-month 
ext  i  uion. 


Nature  of  Requirement:  The  NOFA  for  the 
1996  PIHDEP  states  that  grant  activities  must 
be  completed  within  24  months,  up  to  and 
including  a  maximum  period  of  six  months 
beyond  the  original  grant  agreement.  Any 
extension  beyond  the  six  months  must  be 
approved  by  the  Assistant  Secretary  for 
Public  and  Indian  Housing. 

Granted  by:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  February  23, 1999. 

Reasons  Waived:  The  ASHA  submitted 
sufficient  evidence  that  they  have 
successfully  completed  many  drug 
prevention  activities  and  services  for  their 
residents  and  that  additional  time  will  enable 
them  to  sustain  drug  prevention  measures. 

22.  Regulation:  24  CFR  761.30(b)(2)  and 
(4). 

Project/Activity:  A  request  was  made  by 
the  Pueblo  of  Acoma  Housing  Authority 
(PAHA)  for  an  18-month  extension  of  their 
Fiscal  Year  1995  Public  and  Indian  Housing 
Drug  Elimination  Grant  program  (PIHDEP). 
The  grant  was  originally  awarded  to  the  All 
Indian  Pueblo  Housing  Authority  (AIPHA), 
an  umbrella  housing  authority  that  served  11 
tribes  in  New  Mexico  including  the  Pueblo 
of  Acoma.  The  AIPHA  dissolv^  and  did  not 
take  significant  steps  to  implement  PIHDEP 
activities  so  the  grant  was  transferred  to  the 
PAHA. 

Nature  of  Requirement:  The  NOFA  for  the 
1995  PIHDEP  states  that  grant  activities  must 
be  completed  Avithin  24  months,  up  to  and 
including  a  maximum  period  of  six  months 
beyond  the  original  grant  agreement.  Any 
extension  beyond  the  six  months  must  be 
approved  by  the  Assistant  Secretary  for 
Public  and  Indian  Housing. 

Granted  by:  Deborah  Vincent,  General 
Deputy  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  March  18, 1999. 

Reasons  Waived:  The  grantee  has  exhibited 
administrative  capability  and  the  extension 
will  permit  the  PAHA  to  implement  and     ' 
complete  all  original  activities  in  the 
comprehensive  plan. 

For  Item  23.  Waiver  Granted  for  24  CFR 
Part  ail,  Contact:  James  B.  Mitchell,  Eastern 
and  Atlantic  Servicing  Branch,  Office  of 
Portfolio  Management,  Room  6164,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington.  DC  20410-BOOO;  telephone  (202) 
708-3730  (this  is  not  a  toll-free  number). 
Hearing-or  speech-impaired  persons  may 
access  this  number  via  TTY  by  calling  the 
Federal  hifonnation  Relay  Service  at  (800) 
877-8339. 

23.  Regulation:  24  CFR  811.105(c)(3). 
Project/Activity:  Refunding  of  bonds  that 

finance  two  Section  8  assisted  projects  in 
Newark,  New  Jersey:  the  Avon  Hill 
Apartments,  FHA  No.  031-35228  and 
Cathedral  Park  Apartments  FHA  No.  031- 
35231. 

Nature  of  Requirement:  The  regulation 
requires  that  bonds  issued  under  section 
11(b)  of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  14371i)  be  issued  no  more 
than  60  days  after  approval  of  such  issuance 
by  the  parent  entity  of  the  issuer. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 


Date  Granted:  March  29, 1999. 

Reasons  Waived:The  Refunding  Bonds 
were  issued  by  the  Housing  Finance 
Corporation  of  Newark,  New  Jersey,  61  days 
after  approval  by  the  parent  entity,  the 
Newark  Housing  Authority.  In  that  the  delay 
of  one  day  in  issuance  on  February  6, 1999, 
was  unavoidable,  good  cause  was  found  to 
waive  this  section. 

For  Items  24  Through  71,  Waivers  Granted 
for  24  CFR  Part  891.  Contact:  Willie 
Spearmon,  Director,  Office  of  Business 
rttxlucts.  U.S.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street.  SW, 
Washington,  EX:  20410-8000;  telephone  (202) 
708-3000  (this  is  not  a  toll-free  number). 
Hearing-  or  speech-impaired  persons  may 
access  this  number  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at  (800) 
877-8339. 

24.  Regulation:  24  CFR  891.100(d). 
Project/Activity:  Bivins  Place,  Richmond, 

Kentucky.  Project  Number:  083-HD040. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.100(d)  allows  HUD  to  amend  the  amount 
of  an  approved  capital  advance  only  after  an 
initial  closing  has  occurred. 

Granted  by:  William  C.  Apgar.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  22. 1999. 

Reasons  Waived:  The  owner  took  all 
reasonable  measures  to  reduce  project  cost  as 
well  as  to  obtain  other  financing  to  cover  a 
majority  of  the  shortfell. 

25.  Regulation:  24  CFR  891.100(d). 
Project/Activity:  B'nai  B'rith.  New  Haven, 

Connecticut.  Project  Number:  017-EE029. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  81 1  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.100(d)  allows  HUD  to  amend  the  amount 
of  an  approved  capital  advance  only  after  an 
initial  closing  has  occurred. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  22,  1999. 

Reasons  Waived:  The  high  development 
cost  was  due  in  part  to  delays  caused  by  the 
city  withholding  issuance  of  the  building 
permit  for  several  months  and  the 
extraordinary  expense  for  environmental 
abatement. 

26.  Regulation:  24  CFR  891.100(d). 
Project/ Activity:  Norris  Square  Senior 

Housing,  Philadelphia,  Pennsylvania,  Project 
Number:  034-EE068. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.100(d)  allows  HUD  to  amend  the  amount 
of  an  approved  capital  advance  only  after  an 
initial  closing  has  occurred. 

Granted  by:  William  C.  Apgeir,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  January  22, 1999. 
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Reasons  Waived:  Additional  funds  were 
needed  to  pay  for  the  contractor's  price 
increase  resulting  from  unavoidable  delays  to 
the  construction  start  date. 

27.  Regulation:  24  CFR  891.100(d). 
Project/Activity:  Marian  Manor,  Louisville, 

Kentucky.  Project  Number:  083-EE050. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.100(d)  allows  HUD  to  amend  the  amount 
of  an  approved  capital  advance  only  after  an 
initial  closing  has  occurred. 

Granted  by:  William  C.  Apgar.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  r' 

Date  Granted:  February  2. 1999. 

Reasons  Waived:  The  sponsor/owner, 
architect,  contractor,  and  consultant  explored 
every  avenue  to  save  money  on  design,  labor, 
and  materials  and,  as  a  result,  the  shortfall 
was  reduced  from  $227,100  to  $16,928. 

28.  Regulation:  24  CFR  891.100(d). 
Project/Activity:  AHEP A/Daughters  of 

Penelope  #120,  Peabody,  Massachusetts, 
Project  Number  023-EE085. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.100(d)  allows  HUD  to  amend  the  amount 
of  an  approved  capital  advance  only  after  an 
initial  closing  has  occurred. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  22, 1999. 

Reasons  Waived:  The  owner  had  to  locate 
alternate  source  of  financing  to  meet  section 
106  historic  preservation  requirement. 

29.  Regulation:  24  CFR  891.100(d). 
Prefect/ Activity:  Full  Harvest  Housing, 

Osceola,  Iowa,  Project  Number:  074-^E032. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordi^le 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.100(d)  allows  HUD  to  amend  the  amount 
of  an  approved  capital  advance  only  after  an 
initial  closing  has  occurred. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  10, 1999. 

Reasons  Waived:  The  project  was  adversely 
affiscted  by  "economy  of  scale"  issues 
connected  to  a  project  of  25  total  units  and 
by  a  construction  boom  in  the  area. 

30.  RegulaUon:  24  CFR  891.100(d). 
Prefect/Activity:  Clinton  House,  Detroit, 

Michigan  J>roject  Number  044-HD020. 

Nature  of  Requirement:  HUD  provides 
capital  advances  imder  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.100(d)  allows  HUD  to  amend  the  amoimt 
of  an  approved  capital  advance  only  after  an 
initial  closing  has  occurred. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 


Date  Granted:  March  18, 1999. 

Reasons  Waived:  The  actual  cost  of  the 
project  exceeded  the  fund  reservation 
amount.  Requirements  of  the  City  of  Detroit 
caused  the  additional  cost  for  development  of 
the  project.  

31.  Regulation:  24  CFR  891.165. 
Project/Activity:  Southern  New  Hampshire 

Services,  Project  Number:  024-EE032. 

Nature  of  Requirement:  HUD  provides 
capital  advances  imder  section  202  of  the 
Housmg  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  2. 1999. 

Reasons  Waived:  The  sponsor/owner 
changed  sites  tv«ce  due  to  denial  of 
discretionary  land  use  approvals  by  the 
towns. 

32.  Regulation:  24  CFR  891.165. 
Project/Activity:  The  Elms,  Project 

Number:  024-HD022. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  irom  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  2, 1999. 

Reasons  Waived:  The  sponsor/owner  had 
to  change  sites. 

33.  Regulation:  24  CFR  891 .165. 
Project/ Activity:  Interfaith  Housing, 

Westport,  Connecticut,  Project  Number:  017- 
HD015. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  8, 1999. 

Reasons  Waived:  The  sponsor  had 
difficulty  obtaining  affordable  sites  in  the 
Country's  most  affluent  county. 

34.  AeguJation.  24  CFR  891.165. 
Proje^ Activity:  McKinley  m,  Chicago, 

Illinois,  Project  Number:  071-HD093. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 


Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Conmiissioner. 

Date  Granted:  February  8, 1999. 

Reasons  Waived:  Time  was  needed  for 
HUD  to  process  the  firm  application  and 
review  the  closing  documents. 

35.  Regulation:  24  CFR  891.165. 
Project/Activity:  Barbara  Chappelle  Manor, 

Grenada,  Mississippi,  Project  Number:  065t- 
EE018. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  &t)m  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  12, 1999. 

Reasons  Waived:  The  sponsor/owner  was 
forced  to  change  sites  because  of  local 
opposition.  Additional  time  was  needed  to 
conduct  the  appraisal  and  survey  of  the  new 
site. 

36.  Regulation:  24  CFR  891.165. 
Project/Activity:  Jackson  Place,  Project 

Number:  136-HD009. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  WilUam  C  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  22, 1999. 

Reasons  Waived:  Cost  problems  resulted  in 
the  sponsor/owner  having  to  identify 
additional  funding  resources  for  project 
feasibility. 

37.  RegulaUon:  24  CFR  891.165. 
Project/Activity:  Lake  Champlain  Housing 

Development,  Project  Nimiber:  024-HD024. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  fit>m  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  23, 1999. 

Reasons  Waived:  Negotiations  with  local 
governmental  agencies  caused  the  delay  in 
submission  of  the  firm  application. 

38.  Regulation:  24  CFR  891.165. 
Project/Activity:  Ellery  Court  Senior 

Housing,  New  York,  New  York,  Project 
Number:  012-EE186. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
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Housing  Act  (42  U.S.C.  8013).  24  CFR 
80tl.l65  provides  that  the  duration  of  the 
fi^pd  reservation  for  the  capital  advance  is  18 

intbs  fix>in  the  date  of  issuance,  with 
lihiited  exceptions  up  to  24  months. 

Yoijfec/  by:  William  C.  Apgar,  Assistant 
retary  for  Housing-Federal  Housing 
missioner. 

te  Granted:  February  23, 1999. 
'easons  Waived:  Time  was  needed  for 

to  process  the  Hrm  application. 
9.  Regulation:  24  CFR  891.165. 
[Project/Activity:  Rockland  ARC  Living 
Ajlpmatives.  New  York,  New  York,  Project 
r>kimben  012-HD061. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
lousing  Act  of  1959  (12  U.S.C.  1701q)  and 
sMtion  811  of  the  National  Affordable 
Hdusing  Act  (42  U.S.C.  8013).  24  CFR 
8fi  L.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
Hit  inths  firom  the  Hnte  of  issuance,  with 
lit]  lited  exceptions  up  to  24  months. 

{Granted  by:  William  C.  Apgar,  Assistant 
Sw^retary  for  Housing-Federal  Housing 
Ctmmissioner. 
pate  granted:  February  26, 1999. 
Heasons  Waived:  The  sponsor/owner  had 
to  complete  a  very  lengthy  and  complex  New 

Y  :itk  State  site  approval  process. 
40.  fleguyation:  24  CFR  891.165. 
project/Activity:  Council  Towers  IV,  New 

Y  ik.  New  York,  Project  Number:  012- 
EiSll. 

Nature  of  Requirement:  HUD  provides 
ci  pital  advances  under  section  202  of  the 
Hiising  Act  of  1959  (12  U.S.C.  1701q)  and 
sc  (jtion  81 1  of  the  National  Affordable 
H|ousing  Act  (42  U.S.C.  8013).  24  CFR 
8^1.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
m  onths  from  the  date  of  issuance,  with 
li  nited  exceptions  up  to  24  months. 

(granted  by:  William  C.  Apgar,  Assistant 
S(  t^tary  for  Housing-Federal  Housing 
C  )tainussioner. 

bate  granted:  February  26, 1999. 

Beasons  Waived:  It  took  the  professional 
CQ$H  estimator  extra  time  to  submit  a  product 
ac  deptable  to  HUD,  and  the  sponsor's  Firm 
G  immitment  application  was  revised  several 
til  qes  in  the  course  of  12  months  in  order  to 
aoHieve  feasibility. 

1.  i?egu/afion:  24  CFR  891.165. 
>ject/Activity:  Independent  Living 

ent  Complex,  Project  Number:  140- 
14. 

'ature  of  Requirement:  HUD  provides 
ital  advances  under  section  202  of  the 
H|)ii8ing  Act  of  1959  (12  U.S.C.  1701q)  and 

on  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013J.  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
m  ]bths  from  the  date  of  issuance,  with 
111  mted  exceptions  up  to  24  months. 

ifranted  by:  William  C.  Apgar,  Assistant 
S(  ^retary  for  Housing-Federal  Housing 
Ci  liimissioner. 

9ate  Granted:  March  10, 1999. 

Heasons  Waived:  Time  was  needed  because 
di  iing  the  processing  of  the  firm 
cc  ipmitment,  a  legal  problem  was  discovered 
w  th  the  site.  A  new  survey  had  to  be 
cot  ipleted  in  order  to  revise  the  legal. 


description  of  the  property.  The  delay  was 
beyond  the  control  of  the  owner. 

42.  Regulation:  24  CFR  891.165. 
Project/Activity:  Cross  Lanes  Unity 

Apartments,  Cross  Lanes,  West  Virginia, 
Project  Number:  045-EE009. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8C13).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  12,  1999. 

Reasons  Waived:  Sponsor/owner  had  to 
acquire  additional  sources  of  funding  for  the 
project. 

43.  Regulation:  24  CFR  891.165. 
Project/Activity:  East  21st  Street  Midwood 

Residence,  Project  Number:  012-HD052. 

Nature. of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable' . 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  16,  1999. 

Reasons  Waived:  Several  review 
deficiencies  had  to  be  corrected  by  the 
sponsor  prior  to  acceptance  of  the 
application  for  processing.  Also,  a  lengthy 
New  York  State  site  review  and  approval 
process  had  to  be  completed. 

44.  Regulation:  24  CFR  891.165. 
Project/Activity:  Hale  O  Mana'O  Lana 

Housing,  Wailuku,  Hawaii,  Project  Number: 
140-HD015. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  16. 1999. 

Reasons  Waived:  Additional  time  was 
needed  for  the  owners  to  obtain  a  survey  and 
file  an  application  to  subdivide  the  property 
in  the  Land  Court. 

45.  Regulation:  24  CFR  891.165. 
Project/Activity:  W.K.  Nursing  Home 

Housing  for  the  Elderly,  New  York,  New 
York,  Project  Number:  012-EE212. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  diuBtion  of  the 
fund  reservation  for  the  capital  advance  is  18 


months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  16, 1999. 

Reasons  Waived:  Time  was  needed  for  the 
sponsor/owner  to  address  the  site's 
environmental  problems  and  for  HUD  to 
review  the  firm  application. 

46.  Regulation:  24  CFR  891.165. 
Project/Activity:  Victoria  Jennings 

Residences,  Chicago,  lUinbis,  Project 
Number:  071-HD088. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  tn  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  16, 1999. 

Reasons  Waived:  Time  was  needed  for 
HUD  to  process  the  firm  application  and 
review  the  closing  documents. 

47.  Regulation:  24  CFR  891.165. 
Pro/ertMctivity:  Crystal  Court  Apartments, 

Chicago,  Illinois,  Project  Number:  071- 
HD009. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  16, 1999. 

Reasons  Waived:  The  sponsor/owner 
needed  additional  time  to  obtain  a  building 
permit  from  the  City  of  Chicago. 

48.  Regulation:  24  CFR  891.165. 
Project/Activity:  Salvation  Army  Group 

Home-Pulaski,  New  York,  New  York,  Project 
Number:  012-HD029. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months 

Granted  by:  William  C.  Apgar.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  16, 1999. 

Reasons  Waived:  Additional  time  was 
required  to  complete  the  approval  process  for 
city-owned  land  and  to  clear  project  for 
initial  closing. 

49.  Regulation:  24  CFR  891.165. 
Project/Activity:  Salvation  Army  Group 

Home-Topping,  New  York,  New  York,  Project 
Number:  012-HD027. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
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Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  16, 1999. 

Reasons  Waived:  Additional  time  was 
required  to  complete  the  approval  process  for 
city-owned  land  and  to  clear  the  project  for 
initial  closing. 

50.  Regulation:  24  CFR  891.165. 
Project/Activity:  Randolph  Housing 

Services,  Randolph,  Vermont,  Project 
Number:  024-EE034. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  16, 1999. 

Reasons  Waived:  Additional  time  was 
required  fior  the  sponsor/owner  to  resolve 
historic  preservation  concerns. 

51.  R^uiation:  24  CFR  891.165. 
Project/ Activity:  Jefferson  Cottage,  Charles 

ToMra,  West  Virginia,  Project  Number:  045- 
HD021. 

Nature  of  Requirement:  HUD  provides 
capital  advances  imder  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  frtim  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  17, 1999. 

Reasons  Waived:  The  project  was  delayed 
due  to  the  owner's  inability  to  obtain 
subdivision  approval  from  the  local  county 
commission  in  a  timely  manner. 

52.  Regulation:  24  CFR  891.165. 
Project/Activity:  Jefferson  Villa,  Charles 

Town,  West  Virginia,  Project  Number:  045- 
HD022. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner. 

Date  Granted:  March  17, 1999. 

Reasons  Waived:  Sponsor/owner  was 
imable  to  obtain  a  timely  subdivision 
approval  from  the  local  county  commission. 


53.  Regulation:  24  CFR  891.165. 
Project/Activity:  Kaneohe  Elderly, 

Kaneohe,  Oahu,  Hawaii,  Project  Number: 
140-EH015. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner. 

Date  Granted:  March  17, 1999. 

Reasons  Waived:  Additional  time  was 
needed  by  HUD  to  process  the  firm 
commitment  application  and  for  the  project 
to  reach  initial  closing. 

54.  RegulaUon:  24  CFR  891.165. 
Project/Activity:  Hale  Mahaolu  Eono, 

Kaunakakai.  Hawaii,  Project  Number  140- 
EE014. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  fy:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
'Commissioner. 

Date  Granted:  March  17, 1999. 

Reasons  Waived:  Time  was  needed  for 
HUD  to  process  the  firm  application. 

55.  Regulation:  24  CFR  891.165. 
Project/Activity:  Kaneohe  Elderly, 

Kaneohe,  Oahu.  Hawaii,  Project  Number: 
140-EH015. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  yrith 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  17, 1999. 

Reasons  Waived:  The  project  is  being 
developed  in  conjimction  with  units  funded 
through  other  funding  sources  and  delays 
have  been  caused  by  trying  to  get  all  funding 
commitments  in  order. 

56.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Becerra  Apartments, 

Project  Number:  136-HD008. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  bom  the  date  of  issuance,'  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner. 


Date  Granted:  March  18, 1999. 

Reasons  Waived:  The  initial  closing  was 
delayed  due  to  the  length  of  time  it  took  the 
sponsor/owner  to  identify  additional  funding 
resources  for  project  feasibility. 

57.  Regulation:  24  CFR  891.165. 
Project/Activity:  Accessible  Space-Corpus, 

Corpus  Christi,  Texas,  Project  Numben  115- 
HD022. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  18, 1999. 

Reasons  Waived:  Time  was  needed  for 
HUD  to  process  the  firm  application  and 
review  the  closing  documents. 

58.  Regulation:  24  CFR  891.165. 
Project/Activity:  Covenant  Place,  Project 

Number:  075-EE045. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  20, 1999. 

Reasons  Waived:  Additional  time  was 
needed  for  HUD  legal  staff  to  review 
documents. 

59.  Regulation:  24  CFR  891.165. 
Project/Activity:  Tongore  Pines,  Project 

Number:  012-EE193. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  23, 1999. 

Reasons  Waived:  The  project's  original 
architect  failed  to  produce  a  feasible  project 
and  the  sponsor/owner  had  to  retain  a  new 
project  architect. 

60.  Regulation:  24  CFR  891.165. 
Project/Activity:  Royal  Gardens,  Chicago, 

Illinois,  Project  Number:  071-EE125. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.163  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 
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lifted  by:  William  C.  Apgar,  Assistant 
Btary  for  Housing-Federal  Housing 
[imissioner. 

ite  Gmnted:  March  23, 1999. 
isons  Waived:  The  sponsor/owner  had 
^culty  identifying  additional  funding,  for 
])roject. 

1.  Regulation:  24  CFR  891.165. 
^)roject/ Activity:  Habilitative  Systems, 
C^its^o.  Illinois,  Project  Number:  071-EE115. 
tofure  of  Requirement:  Request  for  fund 
irvation  extension.  Duration  of  capital 
adMance. 

tted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Cqmmissioner. 

'  ite  Gmnted:  March  23, 1999. 

isons  Waived:  The  sponsor/owner  filed 
Secondary  financing  for  money  to  cover 
fx  expenses  needed  for  this  project,  and 

licago  staff  is  in  the  process  of 
^pleting  the  mortgage  credit  review. 
be.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Evangeline  Booth  Garden 
Apartments,  Ocala,  Florida,  Project  Number: 
063-EEOll. 

Nature  of  Requirement:  HUD  provides 
captal  advances  under  section  202  of  the 
Hoasing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Hoi^sing  Act  (42  U.S.C.  8013).  24  CFR 
89|li.l65  provides  that  the  duration  of  the 
funti  reservation  for  the  capital  advance  is  18 
mpnths  from  the  date  of  issuance,  with 
liipted  exceptions  up  to  24  months. 

mted  by:  William  C.  Apgar,  Assistant 
Btary  for  Housing-Federal  Housing 

lissioner. 
ite  Granted:  March  24, 1999.  - 
isons  waived:  Additional  time  was 
aired  fCtr  HUD  to  complete  the  processing 
fot  the  project. 

3.  Regulation:  24  CFR  891.165. 
oject/Activity:  Passaic  Consumer  Home, 
^aic.  New  Jersey,  Project  Number:  031- 
1174. 

iture  of  Requirement:  HUD  provides 
Ital  advances  under  section  202  of  the 
Hoiising  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
89k[l65  provides  that  the  duration  of  the 
fu|ip  reservation  for  the  capital  advance  is  18 
mci^ths  from  the  date  of  issuance,  with 
liiuted  exceptions  up  to  24  months. 

Qranted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Conmiissioner. 
Date  Granted:  March  24. 1999. 
masons  waived:  Time  was  needed  for 
Hliip  to  review  the  initial  closing  package 
and  schedule  a  closing  date. 
$«.  Regulation:  24  CFR  891.165. 

oject/Activity:  Abraham  Lincoln  Centre, 
go,  Illinois,  Project  Number:  071- 
, .  95. 

Mature  of  Requirement:  HUD  provides 
ca()|tal  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
89Jkl65  provides  that  the  duration  of  the 
fuj^d  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
linited  exceptions  up  to  24  months. 


Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  26, 1999. 

Reasons  waived:  Delays  were  caused  by  a 
new  land  acquisition  policy  for  city-owned 
parcels  that  involved  Aldermanic  approval, 
and  owrner  had  to  secure  additional  hinding. 

65.  Regulation:  24  CFR  891.165. 
Project/Activity:  Franklin  Place, 

Elizabethton,  Tennessee,  Project  Numben 
087-EE028. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  26, 1999. 

Reasons  waived:  Delays  were  caused  by 
problems  with  the  site,  and  HUD  needed 
time  to  process  the  firm  commitment- 
application. 

66.  Regulation:  24  CFR  891.165. 
Project/Activity:  Woodgrove  Apartments, 

Maryville,  Tennessee,  Project  Number:  087- 
HD033. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
mpnths  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  26, 1999. 

Reasons  waived:  Due  to  neighborhood 
opposition,  the  owner  had  to  relocate  the 
projecl  to  another  site. 

67.  Regulation:  24  CFR  891.165. 
Project/Activity:  Micki  Thompson 

Apartments,  Crossville,  Tennessee,  Project 
Number:  087-HD030. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  81 1  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  26, 1999. 

Reasons  waived:  Additional  time  was 
needed  for  the  owner  to  obtain  additional 
funds  for  feasibility  and  for  HUD  to  process 
the  firm  application. 

68.  Regulation:  24  CFR  891.165. 
Project/Activity:  Lloyd  Street  Apartments, 

Oneida,  Tennessee,  Project  Number:  087- 
HD031. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 


Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issusmce,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  26, 1999. 

Reasons  Waived:  The  original  site  was  lost 
due  to  a  misrepresentation  by  the  seller,  and 
the  owner  had  difficulty  locating  anoth«$r 
site. 

69.  Regulation:  24  CFR  891.165. 
Project/Activity:  Chandler  Supportive 

Housing,  Chandler,  Arizona,  Project  Number: 
123-HD015. 

Nature  of  Requirement:  HUD  provides 
capital  advances  imder  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  81 1  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  30, 1999. 

Reasons  Waived:  Time  needed  for  HUD  to 
review  firm  application. 

70.  Regulation:  24  CFR  891.165. 
Project/Activity:  Kuehl  Apartments,  Project 

Number:  033-HD031. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  30, 1999. 

Reasons  Waived:  Delays  were  caused  by  a 
change  in  construction  methods  from 
rehabilitation  to  new  construction  in  order  to 
make  the  project  feasible. 

71.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Poux  Apartments,  Project 

Number:  033-HD030. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q)  and 
section  811  of  the  National  Affordable 
Housing  Act  (42  U.S.C.  8013).  24  CFR 
891.165  provides  that  the  duration  of  the 
fund  reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance,  with 
limited  exceptions  up  to  24  months. 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  31, 1999. 

Reasons  Waived:  The  sponsor/owner  had 
to  change  sites  due  to  public  opposition. 

For  Items  72  Through  74,  Waivers  Granted 
for  24  CFR  Part  891 ,  Contact:  Jerold 
Nachison,  Eastern  and  Atlantic  Servicing 
Branch,  Office  of  Portfolio  Management, 
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Room  6168,  U.S.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-8000:  telelphone 
(202)  708-3730  (this  is  not  a  toll-free 
number).  Hearing-or  speech  impaired 
persons  may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay  Service 
at  (800)  877-8339. 

72.  Regulation:  24  CFR  891.575  and  610(c). 
Project/Activity:  Long  Beach,  California 

(Village  Congregational,  Project  No.  122- 
EH235).  The  Los  Angeles  MulUfamily  HLTB 
has  requested  an  income  and  age  waiver  for 
this  project. 

Nature  o/Aeqiuireme/it.- HUD  regulations  at 
24  CFR  part  891  require  that  occupancy  be 
limited  to  Very  Low  Income  (VLI)  elderly 
persons  (i.e.,  households  composed  of  1  or 
more  persons  at  least  one  of  whom  is  62 
years  of  age  at  time  of  initial  occupancy). 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  February  22, 1999. 

Reasons  Waived:  The  Assistant  Secretary 
granted  the  waiver,  which  provides  guidance 
on  project  oversight  and  is  based  on  the 
special  circumstances  of  this  case.  The 
waiver  is  requested  to  assist  the  project  in 
reaching  full  occupancy  in  the  local  mlarket. 

73.  Regulation:  24  CFR  891.575  and  610(c). 
Project/Activity:  Muskegon,  Michigan 

(Christian  Manor,  Project  No.  047-EH069). 
The  Detroit  Multifamily  HUB  requested  an 
income  and  age  waiver  for  this  project. 

Nature  of  Requirement:  HUD  regulations  at 
24  CFR  part  891  require  that  occupancy  be 
limited  to  Very  Low  Income  (VLI)  elderly 
persons  (i.e.,  households  composed  of  one  or 
more  persons  at  least  one  of  whom  is  62 
years  of  age  at  time  of  initial  occupancy). 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.. 

Date  Granted:  February  22, 1999. 

Reasons  Waived:  The  Assistant  Secretary 
granted  the  waiver  because  of  the  area's 
"soft"  housing  market  and  the  difficulty  in 
renting  remaining  units.  The  waiver  would 
allow  project  management  additional 
flexibility  in  attempting  to  rent  up  these  units 
and  perhaps  start  a  waiting  list. 

74.  Regulation:  24  CFR  891.575  and  610(c). 
Project/Activity:  The  Philadelphia 

Multifamily  Hub  requested  waiver  of  the  age 
requirement  for  10  current  heads  of 
household/tenants  under  the  age  of  62  at  the 
Sarah  Allen  Senior  Housing  Project,  Project 
No.  034-EE018,  in  Philadelphia, 
Pennsylvania. 

Nature  of  Requirement:  HUD  regulations  at 
24  CFR  part  891  require  that  occupancy  be 
limited  to  Very  Low  Income  (VLI)  elderly 
persons  (i.e.,  households  composed  of  1  or 
more  persons  at  least  one  of  who  is  62  years 
of  age  at  time  of  initial  occupancy). 

Granted  by:  William  C.  Apgar,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  March  22, 1999. 

Reasons  Waived:  The  waiver  is  based  on 
the  circumstances  of  this  case  in  which  the 
sponsoring  organization  apparently  did  not 
pay  attention  at  the  application  workshop 
nor  properly  read  the  materials,  and  used  the 
same  occupancy  plan  that  was  used  with 


prior  Section  202/811  projects.  Hub  staff 
have  requested  immediate  revision  of  the 
occupancy  plan,  tenant  selection  criteria,  and 
management  plan  as  soon  as  possible  for 
submission  to  the  Hub  Director  for  approval 
in  efforts  to  restore  the  project  to  Section 
202/PRAC  for  the  elderly.  Additionally,  the 
waiting  list  for  non-elderly  disabled 
individuals  or  families  must  be  abolished 
immediately  and  those  inappropriately 
housed  must  be  helped  to  locate  to  other 
subsidized  projects  in  which  they  may  be 
housed. 

For  Items  75  Through  80,  Waivers  Granted 
for  24  CFR  Parts  982  and  983.  Contact:  Gloria 
J.  Cousar,  Deputy  Assistant  Secretary  for 
Public  and  Assisted  Housing  Delivery,  Office 
of  Public  and  Indian  Housing,  Room  4204, 
U.S.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-5000;  telephone  (202) 
619-8201  (this  is  not  a  toll-free  number). 
H«aring-or  speech-impaired  persons  may 
access  this  number  via  TTY  by  calling  the 
toll-free  Federal  Information  Relay  Service  at 
(800)  877-8339. 

75.  Regulation:  24  CFR  982.302(b)  and  (c); 
982.305(a)(3),  (c),  (d),  and  (e);  982.307(b); 
982.308(b),  (c),  and  (d);  982.309;  982.310; 
982.311;  982.313;  part  982,  subpart  J; 
982.622(b)(2)  and  (b)(4);  and  982.623  (c)  and 
(d). 

Project/Activity:  Section  557  of  the  Quality 
Housing  and  Work  Responsibility  Act  of 
1998  provides  that  HUD  shall  carry  out  a 
demonstration  program  during  fiscal  years 
1999,  2000.  and  2001.  The  purpose  of  the 
demonstration  is  to  test  the  effectiveness  of 
providing  tenant-based  assistance  payments 
directly  to  manufactured  home  owners  who 
wish  to  rent  the  manufactured  home  space 
with  Section  8  assistance  in  cases  where  the 
owner  of  the  real  property  (the  manufactured 
home  space)  refuses  to  participate  in  the 
Section  8  rental  assistance  program.  The 
statute  limits  public  housing  agenpy 
participation  in  this  demonstration  to  the 
Housing  Authority  of  the  County  of  San 
Diego  and  the  Housing  Authority  of  the  City 
of  San  Diego  (the  San  Diego  Housing 
Commission). 

Nature  of  Requirement:  The  regulations 
provide  that  housing  assistance  payments 
must  be  made  to  the  owner  of  the  real 
property  (manufactured  home  space)  and 
include  various  other  owner  requirement 
(e.g.,  executing  a  housing  assistance  payment 
contract  and  security  deposits,  etc.). 

Granted  by:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  February  10, 1999. 

Reasons  Waived:  To  permit  the  San  Diego 
Housing  Commission  and  Housing  Authority 
of  the  County  of  San  Diego  to  make  Section 
8  housing  assistance  payments  for  the  rental 
of  manufactured  home  spaces  directly  to 
manufactured  home  owners  (participating 
families)  under  the  manufactured  housing 
demonstration  program. 

76.  Regulation:  24  CFR  982.303(b)(1). 
Project/Activity:  Shrewsbury  Housing 

Authority,  Massachusetts;  Section  8  Rental 
Certificate  Program. 

Nature  of  Requirement:  The  regulation 
provides  for  a  maximum  rental  certificate/ 
voucher  term  of  120  days  during  which  a 


certificate/voucher  holder  may  seek  housing 
to  be  leased  under  the  program. 

Granted  by:  Harold  Lucas,  Assistant. 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  January  20, 1999. 

Reasons  Waived:  Approval  of  the  waiver 
provided  the  certificate  holder  additional 
time  to  seek  housing.  The  certificate  holder 
experienced  extreme  difficulty  in  locating  a 
suitable  unit. 

77.  Regulation:  24  CFR  982.303(b)(1). 
Project/Activity:  Housing  Authority  of 

Alameda  County,  California;  Section  8  Rental 
Certificate  Program. 

Nature  of  Requirement:  The  regulation 
provides  for  a  maximum  rental  certificate/ 
voucher  term  of  120  days  during  which  a 
certificate/voucher  holder  may  seek  housing 
to  be  leased  under  the  program. 

Granted  by:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  March  2, 1999. 

Reasons  Waived:  The  waiver  provided 
extra  search  time  to  a  certificate  holder  who 
was  bedridden  during  the  period  the 
certificate  was  in  effect. 

78.  Regulation:  24  CFR  982.303(b)(1). 
Project/Activity:  Housing  Authority  of 

Alameda  County,  California;  Section.8 
Certificate  Program. 

Nature  of  Requirement:  The  regulation 
provides  for  a  maximum  rental  certificate/ 
voucher  term  of  120  days  during  which  a 
certificate/voucher  holder  may  seek  housing 
to  be  leased  under  the  program. 

Granted  by:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  March  2, 1999. 

Reasons  Waived:  The  waiver  permitted  a 
certificate  holder  to  complete  the  necessary 
paperwork  for  moving  into  a  suitable  unit. 

79.  Regulation:  24  CFR  982.307(b)(i). 
Project/Activity:  Linn-Benton  Housing 

Authority,  Oregon;  Section  8  Certificate 
Program. 

Nature  of  Requirement:  This  section  of  the 
regulations  requires  the  housing  agency  to 
provide  the  owner  with  specific  information 
about  the  tenant. 

Granted  by:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  March  26, 1999. 

Reasons  Waived;  As  a  reasonable 
accommodation  to  the  family,  the  housing 
authority  was  not  required  to  supply  the 
family's  previous  address  to  the  new 
landlord. 

80.  Regulation:  24  CFR  983.7(b)(2),  983.8, 
983.101,  and  983.203(a)(4). 

Project/Activity:  The  New  Brunswick 
Housing  and  Redevelopment  Authority,  New 
Jersey  requested  the  waivers  to  provide 
project-based  certificate  assistance  for  40 
units  at  Providence  Square  Apartments. 

Nature  of  Requirement:  The  regulations 
prohibit  attachment  of  assistance  to  housing 
for  which  rehabilitation  is  started  before  an 
agreement  execution  (24  CFR  983.7(b)(2)), 
require  a  rehabilitation  expenditure  of  $1,000 
per  unit  (24  CFR  983.8),  require  an  agreement 
to  rehabilitate  (24  CFR  983.101),  and  require 
that  participants  must  be  selected  from  the 
hoiising  agepcy's  waiting  list  (983.203(a)(4)). 

Granted  by:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  January  6, 1999. 
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Reasons  Waived:  The  waivers  covered  40 
(  erly  families  who  were  Hving  at 
Providence  Square.  Providence  Square  is  a 
9^j-unit  apartment  building  for  the  elderly. 
S^tion  219  of  HUD's  1997  Appropriations 


Act  authorized  PBC  assistance  for  Providence  would  otherwise  be  caused  by  their 

Square.  Approval  of  the  waivers  provided  displacement. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRPart10e 

[Dodnt  No.  FR-451«-F-01] 
RIN2S2»-AAS7 

Compliance  Proceduraa  for  Affbinative 
Mr  Houaing  Martcating;  Nomendatura 


AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTXM:  Final  rule. 

SUMMARY:  HUD'S  regulations  at  24  CFR 
part  108  cover  compUance  procedures 
for  affirmative  fair  housing  marketing. 
As  a  result  of  internal  HUD 
organizational  changes,  the  offices 
referred  to  in  these  regulations  no  longer 
exist  as  they  did  when  the  regulations 
were  issued.  This  final  rule  updates 
these  references.  This  final  rule  also 
incorporates  language  that  all 
correspondence  that  could  lead  to  an 
enforcement  action  against  a  small 
entity  (such  as  audits,  investigations,  or 
compliance  renews)  will  notify  the 
small  entity  of  its  right  to  comment  to 
the  National  Small  Business 
Ombudsman.  This  requirement  is  added 
in  accordance  with  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
DATES:  Effective  date:  September  13, 
1999. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Pamela  D.  Walsh,  Office  of  Fair  Housing 
and  Equal  Opportimity,  Room  5224, 
U.S.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW, 
Washington.  DC,  20410-2000;  telephone 
(202)  708-2288  (this  is  not  a  toll-free 
niunber).  Hearing-or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 
SUPPLEMENTARY  MFORMATKM: 

L  Backgnmnd  Inlbniiation 

HUD's  regulations  at  24  CFR  part  108 
cover  compliance  procedures  for 
affirmative  fair  housing  marketing. 
These  regulations  were  pubUshed  in 
1979.  Since  then,  HUD  and  the  Office  of 
Fair  Housing  and  Equal  Opportunity 
have  experienced  several 
reorganizations.  As  currently 
promulgated,  the  regulations  define  a 
compliance  process  that  requires  two 
offices  to  perform  complementary 
monitoring  and  reviewing  functions.  An 
Area  Office  is  primarily  responsible  for 
monitoring  functions  and  a  Regional 
Office  is  primarily  responsible  for 
reviewing  functions.  As  a  result  of 


recent  internal  HUD  organizational 
changes,  however,  these  offices  no 
longer  exist  as  they  did  when  the 
regulations  were  issued  in  1979. 

This  final  rule  replaces  references  to 
Area  Office  and  Regional  Office  with  the 
terms  monitoring  office  and  civil  rights/ 
compliance  reviewing  office, 
respectively.  These  terms  do  not 
correspond  to  actual  offices  within 
HUD,  but  are  intended  to  reflect  the 
functions  of  each  office  within  the 
compliance  process.  HUD  will  publish 
concurrently  with  this  final  rule  a  notice 
in  the  Federal  Register  that  designates 
the  specific  offices  within  HUD  that  will 
act  as  monitoring  and  civil  rights/ 
compliance  reviewing  offices  imder  this 
part.  In  the  future,  should  HUD's 
internal  organizational  structine  change 
again,  the  specific  offices  ihal  will  act  as 
monitoring  and  civil  rights/compliance 
reviewing  offices  will  again  be 
designated  through  a  notice  published 
in  the  Federal  Register. 

With  respect  to  compUance  reviews, 
which  are  addressed  in  24  CFR  part  108, 
HUD  is  cognizant  that  section  222  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  requires  the 
Small  Business  and  Agricultiire 
Regulatory  Enforcement  Ombudsman  to 
"work  with  each  agency  with  regulatory 
authority  over  small  businesses  to 
ensure  that  small  business  concerns  that 
receive  or  are  subject  to  an  audit,  on-site 
inspection,  compliance  assistance  effort 
or  other  enforcement  related 
communication  or  contact  by  agency 
personnel  are  provided  with  a  means  to 
comment  on  the  enforcement  activity 
conducted  by  this  personnel."  To 
implement  this  statutory  provision,  the 
Small  Business  Administration  has 
requested  that  agencies  include  the 
following  language  on  agency 
publications  and  notices  that  are 
provided  to  small  businesses  concrans 
at  the  time  the  enforcement  action  is 
undertaken.  The  language  is  as  follows: 
Your  Comments  Are  Important 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman  and  10 
Regional  Fairness  Boards  were  established  to 
receive  conunents  from  smail  businesses 
about  federal  agency  enforcement  actions. 
The  Ombudsman  will  annually  evaluate  the 
enforcement  activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you  wish 
to  comment  on  the  enforcement  actions  of 
[insert  agency  name],  call  1-888-REG-FAIR 
(1-888-734-3247). 

As  HUD  stated  in  its  notice  describing 
HUD's  actions  on  implementation  of 
SBREFA,  which  was  pubUshed  on  May 
21, 1998  (63  FR  28214),  HUD  intends  to 
work  with  the  SmaU  Business 
Administration  (SBA)  to  provide  small 
entities  with  information  on  the 


Fairness  Boards  and  National 
Ombudsman  program,  at  the  time 
enforcement  actions  are  taken,  to  ensure 
that  small  entities  have  the  full  means 
to  comment  on  the  enforcement  activity 
conducted  by  HUD.  Accordingly,  this 
rule  adopts  the  language  requested  by 
the  SBA  and  it  is  included  in 
§  108.25(b). 

n.  Justification  for  Final  Rulemaking 

HUD  generaUy  publishes  a  rule  for 
pubUc  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  at  24  CFR 
part  10.  Part  10  provides  for  exceptions 
to  the  general  nde  if  the  agency  finds 
good  cause  to  omit  advance  notice  and 
public  participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  pubUc 
interest"  (24  CFR  10.1).  For  the 
following  reasons,  HUD  finds  that  good 
cause  exists  to  publish  this  rule  for 
effect  without  first  soliciting  public 
comment. 

This  final  rule  makes  nomenclattne 
changes  to  24  CFR  part  108.  As  a  restilt 
of  internal  HUD  organizational  changes 
the  offices  referred  to  in  the  current 
regulations  no  longer  exist  as  they  did 
when  the  regulations  were  issued.  This 
final  rule  merely  replaces  references  to 
Area  Office  and  Regional  Office  with  the 
terms  monitoring  office  and  civil  rights/ 
compliance  reviewing  office, 
respectively.  This  rule  also  amends  24 
CFR  part  108  to  include  "notification" 
language  to  small  entities,  consistent 
with  SBREFA,  which  the  SBA  has 
requested  Federal  agencies  adopt  in 
their  enforcement  regulations,  and 
which  HUD  has  agreed  to  adopt  in  its 
enforcement  regulations.  Neither  of 
these  two  amendments  make  any 
substantive  changes  to  the  compUance 
procedures  contained  in  part  108. 
Therefore,  we  have  determined  that  it  is 
unnecessary  to  pubUsh  this  rule  for 
pubUc  comment  prior  to  publishing  the 
rule  for  effect. 

m.  Findings  and  CertiflcatliKU 

Environmental  Impact 

This  final  rule  involves  regulations 
that  set  out  fair  housing  or 
nondiscrimination  standards  or 
enforcement  procedures.  Accordingly, 
under  24  CFR  50.19(c)(3),  this  final  rule 
is  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  PoUcy  Act  of 
1969  (Public  Law  91-190,  83  Stat.  852. 
codified  as  amended  at  42  U.S.C.  4321- 
4347). 
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j^(  igulatory  Flexibility  Act 

Section  605(b).  The  Secretary  has 
I  i  (riewed  this  final  rule  before 
{ 1  iblication  and  by  approving  it 
c  t  rtifies,  in  accordance  with  the 
I .( igulatory  Flexibility  Act  (5  U.S.C. 
6(  15(b)),  that  this  final  rule  would  not 
I  i  ive  a  significant  economic  impact  on 
substantial  number  of  small  entities, 
lis  final  rule  implements  a 
I  ( tmenclature  change  only  and  does  not 
I  lake  any  substantive  changes  to  the 
lations  at  24  CFR  part  108. 
erefore,  the  action  taken  by  this  rule 
B  nomenclature  change)  does  not 
ate  any  additional  burden. 
Section  610.  HUD  notes,  however, 
t  changes  were  last  made  to  this  rule 
1985.  Section  610  of  the  Regulatory 
ixibility  Act  requires  Federal 
;encies  to  review  every  ten  years 
sting  regulations  that  have  or  will 
ve  a  significant  economic  impact  on 
ubstantial  number  of  small  entities, 
e  purpose  of  the  review  is  to 
itermine  whether  existing  rules  should 
left  unchanged,  or  whether  they 
ould  be  revised  or  rescinded  in  order 
minimize  significant  economic 
pacts  on  a  substantial  number  of 
all  entities.  In  deciding  whether 
ange  is  necessary,  the  Regulatory 
ixibility  Act  establishes  several 
ors  that  must  be  considered: 

(1)  Whether  the  rule  is  still  needed; 

(2)  What  type  of  complaints  or 
imments  were  received  fi^m  the 

I  labile  concerning  the  rule; 

(3)  The  complexity  of  the  rule; 

(4)  How  much  the  rule  overlaps, 
plicates  or  conflicts  with  other 

.eral  rules,  and,  to  the  extent  feasible, 
th  State  and  local  governmental  rules; 
d 

(5)  How  long  it  has  been  since  the  rule 
h^  been  evaluated  or  how  much  the 
technology ,  economic  conditions,  or 

,er  factors  have  changed  in  the  area 
:ed  by  the  rule. 

During  the  years  that  the  regulations 
in  24  CFR  part  108  have  been  in  effect, 
I  [  JD  has  not  received  any  data  mat 
i  ]  dicates  that  the  requirements  of  this 
I  i  irt  have  had  a  significant  economic 
i  ]  ipact  on  a  substantial  number  of  small 
e  1  itities.  Nevertheless,  HUD  has 
1 3  dewed  this  rule  in  accordance  with 
t  ]  e  principles  of  section  610. 

(1)  This  rule  is  only  appUcable  to 
dj  irticipants  in  certain  HUD  programs, 
89  specified  in  §  108.1.  Because  HUD's 
I  iSssion  is  to  provide  a  decent,  safe  and 
s  ^tary  home  and  suitable  living 

vironment  for  every  American,  and 

is  mission  encompasses  fighting  for 
fbir  housing  and  increasing  affordable 
housing  and  homeownership,  HUD 
believes  that  this  rule  is  needed  for 


HUD's  programs.  HUD's  programs 
should  provide  the  leadership  in 
marketing  sales  and  rentals  of  homes 
that  affirmatively  furthers  fair  housing. 

(2)  HUD  has  not  received  complaints 
about  this  rule. 

(3)  The  rule  is  not  complex. 

(4)  The  rule  does  not  overlap, 
duplicate  or  conflict  with  other  Federal 
rules,  nor,  to  the  extent  feasible,  with 
State  and  local  governmental  rules. 
Again,  this  rule  is  only  applicable  to 
HUD  programs. 

(5)  The  rule  was  last  evaluated  in 
1995  as  part  of  President  Clinton's* 
directive  to  all  Federal  agencies  to 
review  all  existing  regulations  and 
determine  which  regulations  were 
obsolete,  no  longer  necessary  or  could 
be  consolidated  with  other  regulations^ 
in  1995,  HUD  determined,  as  it  has  now, 
that  this  rule  is  needed,  and  that  the  rule 
did  not  duplicate  other  HUD 
regulations,  and  therefore  consoUdation 
with  other  regiUations  was  not 
appropriate. 

The  marketing  techniques  addressed 
by  this  rule  have  changed  given  the 
change  in  technology.  The  rule, 
however,  does  not  regulate  the  type  of 
marketing  techniques  used.  Rather,  the 
rule  provides  that  whatever  marketing 
techniques  the  HUD  program 
participant  commits  to  utilize  in  its 
Affirmative  Fair  Housing  Marketing 
(AFHM)  plan,  the  participant  utilizes 
such  techniques  to  affirmatively  further 
fair  housing. 

As  noted  earlier,  although  this  rule 
makes  no  substantive  changes  to  24  CFR 
part  108,  only  nomenclature  changes, 
HUD  welcomes  comments  ft-om  its 
program  participants  about  its  part  108 
regulation  and  their  experience  with  its 
requirements  to  date.  Comments  that 
provide  a  factual  basis  for  cuiy  views  or 
suggestions  presented  are  particidarly 
helpful  to  HUD  in  its  evaluation  of  this 
regidation.  Comments  should  be 
submitted  to:  Office  of  the  General 
Coimsel,  Rules  Docket  Clerk,  Room 
10276,  U.S.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410-0500. 
Comments  should  refer  to  the  docket 
number  of  FR-4514-F-01. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (PubUc  Law  104^, 
109  Stat.  48.  64.  codified  at  2  U.S.C. 
1531-1538)  (UMRA)  requires  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  on  the  private 
sector.  This  final  rule  does  not  impose, 
within  the  meaning  of  the  UMRA,  any 
Federal  mandates  on  any  State,  local,  or 


tribal  governments  or  on  the  private 
sector. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612  (entitled 
"Federalism"),  has  determined  that  the 
policies  contained  in  this  rule  will  not 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

List  of  Subfects  in  24  CFR  Part  108 

Fair  housing,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  HUD  proposes  to  amend  24 
CFR  part  108  as  follows: 

PART  108— COMPLIANCE 
PROCEDURES  FOR  AFRRMATIVE 
FAIR  HOUSING  MARKETING 

1.  The  authority  citation  for  part  108 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3608.  3535(d);  E.O. 
11063,  27  PR  11527,  3  CFR,  1958-1963 
Comp..  p.  652;  E.O.  12892,  59  FR  2939,  3 
CFR,  1994  Comp.,  p.  849. 

2.  Add  new  paragraphs  (e)  and  (f)  to 
§  108.1  to  read  as  follows: 

§  108.1    Purpose  and  applieation. 

***** 

(e)  The  term  monitoring  office 
includes  any  office  within  HUD 
designated  by  HUD  to  act  as  a 
monitoring  office.  As  necessary,  HUD 
will  designate  specific  offices  within 
HUD  to  act  as  monitoring  offices 
through  a  notice  published  in  the 
Federal  Register. 

(f)  The  term  civil  rights/compliance 
reviewing  office  includes  any  office 
within  HUD  designated  by  HUD  to  act 
as  a  civil  rights/compUance  reviewing 
office.  As  necessary,  HUD  will  designate 
specific  offices  within  HUD  to  act  as 
civil  rights/compliance  reviewing 
offices  through  a  notice  published  in  the 
Federal  Register. 

3.  Revise  the  first  and  second 
sentences  of  §  108.15  to  read  as  follows: 

§  1 06.1 5    Pre-occupancy  conference. 

Applicants  shall  submit  a  Notification 
of  Intent  to  Begin  Marketing  to  the 
monitoring  office  no  later  than  90  days 
prior  to  engaging  in  sales  or  rental 
marketing  activities.  Upon  receipt  of  the 
Notification  of  Intent  to  Begin  Marketing 
hova  the  applicant,  the  monitoring 
office  shall  review  any  previously 
approved  plan  and  may  schedule  a  pre- 
occupancy  conference.  *  *  * 


44096         Federal  Regiater/Vol.  64.  No.  155 /Thursday,  August  12,  1999 /Rules  and  Regulations 


4.  Revise  §  108.20  to  read  as  follows: 

ilOS^    MonMorlng  office  rMponsiMllty 
fof  monlloilng  ptaiw  end  leports. 

(a)  Submission  of  documentation. 
Pursuant  to  initiation  of  marketing,  the 
applicant  shall  submit  to  the  monitoring 
office  reports  documenting  the 
implementation  of  the  AFHM  plan, 
including  sales  or  rental  reports,  as 
required  by  the  Department.  Ckipies  of 
such  documentation  shall  be  forwarded 
to  the  dvil  rights/compliance  reviewing 
office  by  the  monitoring  office  as 
requested. 

(b)  Monitoring  of  AFHM  plan.  The 
monitoring  office  is  responsible  for 
monitoring  AFHM  plans  and  providing 
technical  assistance  to  the  applicant  in 
preparation  or  modification  of  such 
plam  during  the  period  of  development 
and  initial  implementation. 

(c)  Review  of  applicant's  reports.  Each 
sales  or  rental  report  shall  be  reviewed 
by  the  monitoring  office  as  it  is 
received.  When  sales  or  rental  reports 
show  that  20%  of  the  units  covered  by 
the  AFHM  plan  have  been  sold  or 
rented,  or  whenever  it  appears  that  the 
plan  may  not  accomplish  its  intended 
objective,  the  monitoring  office  shall 
notify  the  dvil  rights/compliance 
revie%ving  office. 

(d)  Failure  ofappliamt  to  file 
documentation.  UP  the  applicant  foils  to 
file  required  dociunentation,  the 
applicant  shall  be  sent  a  written  notice 
indicating  that  if  the  delinquent 
documentation  is  not  submitted  to  the 
monitoring  office  Mdthin  10  days  from 
date  of  receipt  of  the  notice,  the  matter 
will  be  referred  to  the  civil  rights/ 
compliance  revieMong  office  by  the 
monitoring  office  for  action  which  may 
lead  to  the  imposition  of  sanctions. 

5.  Revise  §  108.21  to  read  as  follows: 

{108.21    Civtl  HflhteteoHiplience  fevlewlnfl 
office  coniplleiioe  reiponaiMllty. 

The  dvil  rights/compliance  reviewing 
office  shall  be  responsible  for 
determining  whether  an  applicant's 
actions  are  in  apparent  compliance  with 
its  approved  AFHM  plan,  the  AFHM 
regulations,  and  this  part  and  for 
determining  changes  or  modifications 
necessary  in  the  plan  after  initiation  of 
marketing. 

6.  Revise  paragraphs  (a),  (b),  (d),  (e), 
•  (f).  (g).  and  (h)  of  §  108.25  to  read  as 

follows: 

1108.25    CowpHence  meeUng. 

(a)  Scheduling  meeting.  If  an 
applicant  fails  to  comply  with 
requirements  under  §  108.15  or  §  108.20 
or  it  appears  that  the  goals  of  the  AFHM 
plan  may  not  be  achieved,  or  that  the 
implementation  of  the  Plan  should  be 


modified,  the  civil  rights/compliance 
reviewing  office  shall  schedule  a 
meeting  with  the  applicant.  The  meeting 
shall  be  held  at  least  ten  days  before  the 
next  sales  or  rental  report  is  due.  The 
purpose  of  the  compliance  meeting  is  to 
review  the  applicant's  compliance  with 
AFHM  requirements  and  the 
implementation  of  the  AFHM  Plan  and 
to  indicate  any  changes  or  modifications 
which  may  be  required  in  the  Plan. 

(b)  Notice  of  Compliance  Meeting.  A 
Notice  of  Compliance  Meeting  shall  be 
sent  to  the  last  known  address  of  the 
applicant,  by  certified  mail  or  through 
personal  service.  The  Notice  will  advise 
the  applicant  of  the  right  to  respond 
within  seven  (7)  days  to  the  matters 
identified  as  subjects  of  the  meeting  and 
to  submit  information  and  relevant  data 
evidencing  compliance  with  the  AFHM 
regulations,  the  AFHM  Plan,  Executive 
Order  11063  and  tide  Vffl  of  the  Qvil 
Rights  Act  of  1968,  when  appropriate.  If 
the  applicant  is  a  small  entity,  as 
defined  by  the  regulations  of  the  Small 
Business  Administration,  the  Notice 
shall  include  notification  that  the  entity 
may  submit  comment  on  HUD's  actions 
to  the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman, 
and  shall  include  the  appropriate 
contact  information. 
***** 

(d)  Preparation  for  the  compliance 
meeting.  The  monitoring  office  will 
provide  information  concerning  the 
status  of  the  project  or  housing  involved 
to  be  presented  to  the  applicant  at  the 
meeting.  The  monitoring  office  shall  be 
notified  of  the  meeting  and  may  send 
representatives  to  the  meeting. 

(e)  Resolution  of  matters.  Where 
matters  raised  in  the  compliance 
meetings  are  resolved  through  revision 
to  the  plan  or  its  implementation,  the 
terms  of  the  resolution  shall  be  reduced 
to  writing  and  submitted  to  the  civil 
rights/compliance  reviewing  office 
within  10  days  of  the  date  of  the 
compliance  meeting. 

(f)  Determination  of  compliance.  If  the 
evidence  shows  no  violation  of  the 
AFHM  regulations  and  that  the 
applicant  is  complying  with  its 
approved  AFHM  plan  and  this  part,  the 
dvil  rights/comphance  reviewing  office 
shall  so  notify  the  applicant  within  10 
days  of  the  meeting. 

(g)  Determination  of  possible 
noncompliance.  If  the  evidence 
indicates  an  apparent  failure  to  comply 
with  the  AFHM  plan  or  the  AFHM 
regulation,  or  if  the  matters  raised 
cannot  be  resolved,  the  civil  rights/ 
compliance  reviewing  office  shall  so 
notify  the  applicant  no  later  than  ten 
(10)  days  after  the  date  the  compliance 


meeting  is  held,  in  writing  by  certified 
mail,  return  receipt  requested,  and  shall 
advise  the  applicant  that  the 
Department  will  condud  a 
comprehensive  compliance  review  or 
refer  the  matter  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportimity  for  consideration  of  action 
including  the  imposition  of  sanctions. 
The  piupose  of  a  compliance  review  is 
to  determine  whether  the  applicant  has 
complied  with  the  provisions  of 
Executive  Order  11063,  title  Vm  of  the 
Civil  Rights  Ad  of  1968,  and  the  AFHM 
regulations  in  conjimction  with  the 
applicant's  spedfic  AFHM  plan 
previously  approved  by  HUD. 

(h)  'Failure  of  applicant  to  attend  the 
meeting.  If  the  applicant  fails  to  attend 
the  meeting  scheduled  pursuant  to  this 
section,  the  civil  righUi/cumpliaucu 
reviewing  office  shall  so  notify  the 
applicant  no  later  than  ten  (10)  days 
after  the  date  of  the  scheduled  meeting, 
in  writing  by  certified  mail,  return 
receipt  requested,  and  shall  advise  the 
applicant  as  to  whether  the  civil  rights/ 
compliance  reviewing  office  will 
condud  a  comprehensive  compliance 
review  or  refer  the  matter  to  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportimity  for  consideration  of 
action  including  the  imposition  of 
sanctions. 

7.  Revise  the  first  and  second 
sentences  of  §  108.35  to  read  as  follows: 

f  106.35    Complainte. 

Individuals  and  private  and  public 
entities  may  file  complaints  alleging 
violations  of  the  AFl^  regulations  or 
an  approved  AFHM  plan  with  any 
monitoring  office,  civil  rights/ 
compliance  reviewing  office,  or  with  the 
Assistant  Secretary  for  FH&EO. 
Complaints  will  be  referred  to  the  civil 

rights/compliance  reviewing  office. 

*  *  • 

8.  Revise  paragraphs  (a)  and  (b)  of 
§  108.40  to  read  as  follows: 

f  108.40    Compttanoe  revieiws. 

(a)  General.  All  compliance  reviews 
shall  be  conduded  by  the  civil  rights/ 
compliance  reviewing  office. 
Complaints  alleging  a  violation(s)  of  the 
AFHM  regulations,  or  information 
ascertained  in  the  absence  of  a 
complaint  indicating  an  applicant's 
failure  to  comply  with  an  AFHM  plan, 
shall  be  referred  immediately  to  the 
dvil  rights/compliance  reviewing  office. 
The  monitoring  office  shall  be  notified 
as  appropriate  of  all  alleged  violations 
of  the  AFHM  regulations  or  alleged 
failure  to  comply  with  an  AFHM  plan. 

(b)  Initiation  of  compliance  reviews. 
Even  in  the  absence  of  a  complaint  or 
other  information  indicating 
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ibncompliance  pursuant  to  paragraph 
^),  the  civil  rights/compliance 
'f  viewing  office  may  conduct  periodic 
I  :^mpliance  reviews  throughout  the  life 

the  mortgage  in  the  case  of  multi- 
i^mily  projects  and  throughout  the 
luration  of  the  Housing  Assistance 
'  Et3rments  Contract  with  the  Department 
:  ]  1  the  case  of  housing  assisted  imder 


section  8  of  the  United  States  Housing 
Act  of  1937,  as  amended,  42  U.S.C. 
1437. 


§108.45    [Amendecq 

9.  Remove  the  last  sentence  of 
§  108.45. 


Dated;  July  26. 1999. 
Eva  M.  Plaza, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 
[FR  Doc.  99-20801  Filed  8-11-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
General  Servlcee  Adinlnietration 

Adniinialrallon 

48CFRPwt17 

[FARCaMM-004] 

Federal  AoquieMon  Regulation; 
Executive  Agent 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  add 
another  example  of  an  interagency 
acquisition  that  is  not  subject  to  the 
Economy  Act. 

DATES:  Comments  should  be  submitted 
on  or  before  October  12. 1999.  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (MVR).  1800  F  Stret.  NW.. 
Room  4035.  ATTN:  Laiirie  Duarte. 
Washington.  DC  20405. 

AddrMS  e-mail  comments  submitted 
via  the  btemet  to:  farcase.99- 
004Og8a.gov. 

Please  dte  FAR  case  99-004  in  all 
correspondence  related  to  this  case. 
FOR  RIRTHER  MRMNIATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building,  Washington.  DC  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  pubUcation  schedules.  For 


clarification  of  content,  contact  Mr. 

Ralph  DeStefano,  Procurement  Analyst, 

at  (202)  501-1758.  Please  cite  FAR  case 

99-004. 

SUPPLEMENTARY  MF0RMAT10N: 

A.  Background 

This  proposed  rule  amends  FAR 
17.500(b)  to  add  another  example  of  an 
intergency  acquisition  that  is  not  subject 
to  the  Economy  Act.  The  new  example 
is  an  acquisition  of  information 
technology  by  an  agency  that  has  been 
designated  an  executive  agent  by  the 
Office  of  Management  and  Budget  under 
the  authority  of  Pub.  L  104-106, 
Section  5112(e). 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  dated 
September  30, 1993.  This  rule  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  addresses  internal 
Government  administrative  procedures. 
Therefore,  an  Initial  Regulatory 
Flexibility  Analysis  has  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  case  99-004), 
in  correspondence. 

C  Pqienvork  Raductioa  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 


and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subiects  in  48  CFR  Part  17 

Government  procurement 
Dated:  August  9, 1999. 
Edwwrd  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
part  17  be  amended  as  set  forth  below: 

PART  17— SPECIAL  CONTRACTING 
METHODS 

1.  The  authority  citation  for  48  CFR 
part  17  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Revise  section  17.500  to  read  as 
follows: 

17.500    Scope  Of  suliparL 

(a)  This  subpart  prescribes  policies 
and  procedures  applicable  to 
interagency  acquisitions  imder  the 
Economy  Act  (31  U.S.C.  1535).  The 
Economy  Act  also  provides  authority  for 
placement  of  orders  between  major 
organizational  tmits  within  an  agency. 
Agency  regulations  address  procedures 
for  these  intra-agency  transactions. 

(b)  The  Economy  Act  applies  when 
more  specific  statutory  authority  does 
not  exit.  Examples  of  interagency 
acquisitions  to  which  the  Economy  Act 
does  not  apply  include — 

(1)  Acquisitions  firom  required  sources 
of  supplies  prescribed  in  part  8,  which 
have  separate  statutory  authority;  and 

(2)  Acquisitions  of  information 
technology  from  agencies  designated  by 
OMB  as  executive  agents  under  the 
authority  of  Pub.  L.  104-106,  Section 
5112(e)  (40  U.S.C.  1412(e)). 

[FR  Doc.  99-20848  Filed  8-11-99;  8:45  am] 
BIUJNG  CODE  aS2»-CP-«i 


Reader  Aids 


Federal  Register 

Vol.  64.  No.  155 
Thursday,  August  12.  1999 


0  JSTOMER  SERVICE  AND  INFORMATION 


f  \  ideral  Register/Code  of  Federal  Regulations 

( '« ineral  Information,  indexes  and  other  finding 
aids 


i  ^  esidential  Documents 

liecutive  orders  and  proclamations 
1  Im  United  States  Government  Manual 

<  Wter  Services 

I  ^ectronic  and  on-line  services  (voice) 

I  i  ivacy  Act  Compilation 

I'liblic  Laws  Update  Service  (numbers,  dates,  etc.) 

"  iT  for  the  deaf-and-hard-of-hearing 


202-523-5227 
523-5227 


523-5227 
523-5227 


523-4534 
523-3187 
523-6641 
523-5229 


I;  .ECTRONIC  RESEARCH 
\iorld  Wide  Web 

I  'i  ill  text  of  the  daily  Federal  Register.  CFR  and  other 

I I  iblications: 

http://www.acce8s.gpo.gov^ara 

1 1  deral  Register  information  and  research  tools,  including  Public 
1 3  spection  List,  indexes,  and  links  to  GPO  Access: 

http://www.nara.gov/fiedreg 

ft***" 

1 1 1NS  (Public  Law  Electronic  Notification  Service)  is  an  E-mail 
service  for  notification  of  recently  enacted  Public  Laws.  To 
s  I  bscribe,  send  E-mail  to 

Iistserv@www.gsa.gov 

>  rth  the  text  message: 

subscribe  PUBLAWS-L  your  name 

1 1  te  listserv@www.gsa.gov  only  to  subscribe  or  unsubscribe  to 
1 1  INS.  We  cannot  respond  to  specific  inquiries. 

1 J  (ference  questions.  Send  questions  and  comments  about  the 
I  ( deral  Register  system  to: 

info@fiedreg.nara.gov 

1 '  le  Federal  Register  staff  cannot  interpret  specific  documents  or 
r  3  julatidns. 


i'  :DERAL  REGISTER  PAGES  AND  DATES,  AUGUST 


*  ■  765-41998 :....  2 

41999-42264 3 

265-42578 4 

579-42822 5 

823-43042 6 

43043-43254 9 

^;  255-43598 10 

^;S99-43896 11 

* ;  897-44100 12 


CFR  PARTS  AFFECTED  DURING  AUGUST 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

7103  (See  Proc. 

7214) 

7202  (See  Proc. 

7214) 

7208  (See  Proc. 

7214) 

7214 


.42265 

.42265 

.42265 
.42265 


Executive  Orders: 

12372  (Supplemented 

by  EO  13132) 43255 

12612  (Revolced  by 

EO  13132) 43255 

12866  (Supplemented 

by  EO  13132) 43255 

12875  (Revoked  by 

EO  13132) 43255 

12988  (Supplemented 

by  EO  13132) 43255 

13083  (Revoked  by 

EO  13132) 43255 

13095  (Revoked  by 

EO  13132) 43255 

13132 43255 

13133 43895 

7  CFR 

11.... 43043 

610 41999 

989 ..- 43897 

1728 42005 

Proposed  Rules: 

6 .7....42288 

354 43103 

931 ^ 42858 

932..... 42619 

981 43298 

1106 42860 

3419 r. 42576 


8  CFR 

217 


.42006 


9  CFR 

101 „ 43043 

102.... 43043 

105 43043 

112 43043 

113 „ 43043 

116 43043 

124 43043 

390 43902 

Proposed  Rules: 

145 43301 

147 .:........ 43301 


10  CFR 

31 

50 


.42269 
.42823 


11  CFR 

110 


.42579 


9004.. 

9034.. 
9036. 


.42579 
.42579 
.42584 


12  CFR 

201 ;..41765 

602 41770 

612 ....43046 

614 43046,  43049 

616...„ 43049 

618 43046.  43049 

621 43049 


361 42861 .  42862 


13  CFR 

Propossd  Rules: 

120 


.Aseae 


14  CFR 

4 43599 

27 _ 43016 

29 „ 43016 

39 41775,  41776,  41778, 

42007,  42275,  42824,  43050, 

43051 ,  43053,  43056,  43058, 

43060,43061,43905 

71  41780,  42276,  42432, 

42585,  42591 ,  42592,  43063, 

43065,  43066,  43068,  43069, 

43261.43599.43907 

254 41781 

382 41781 

Proposed  Rules; 

25 43570,  43943.  43946 

39 41841,41842,42289, 

42291,  42293,  42295.  42296, 
42297,  42619.  42622,  42866, 
42868,  428700,  43314, 
43316,43318,43638.43948. 
43950,  43953,  43955,  43957, 
43959,  43961,  43963,  43966 

65 42810 

86....... : 42810 

71 42300,  42301 

107 43321 

108.„ 43322 

147 42810 

15  CFR 

734 „ 42009 

738.... 42009 

740 ..„ 42009 

742 42009 

902 42826 


16  CFR 

2 

5 

Propoaed  Rules: 

1212 


.43599 
.42594 

.42302 


u 


Federal  Register /Vol.  64,  No.  155 /Thursday,  August  12.  1999 /Reader  Aids 


17CFR 

9 43254 

10 43071 

12 43071 

200 42594 

240 42031 ,  42594 

249 42594 

PrepoMd  RutoK 

4 41843 

275 43556 

18CFR 

101 42304 

343 43600 

357 42623 

385 42307.  43600 

19CFR 

4 43262 

10 :. 43262 

12 43262 

24 42031 .  43262 

102 43262 

112 43262 

113 43262 

118 43262 

122 „...43262 

133 43262 

141 43262 

143 „ 43262 

144 43262 

148 43262 

1 51 43606 

182 43262 

173 43262 

174 43262,  43608 

178 43608 

181 43262 

12 41851 

113 41851.42872 

141 41851 

20CFR 

PrapoMd  Rutos: 

404 42310 

416 42310 

21  cm 

101 42277 

172 43072.  43908 

510 42596 

520 42596 

522 „ 42596.  42830 

524 42831 

558 42596.  43909 

1308 42432 

1312 42432 

101 42315 

207 43114 

314 „ 42625.  42873 

607 „ 43114 

807 43114 

870 43114 

888 43114 

890 43114 

22CFR 

41 42032 

24CFR 

108 44094 

982 43613 


PropoMdRulM: 

990 43641 

26CFR 

1 41783,  43072,  43267, 

43613,  43910 

31 42831 

301 41783 

602 41783,  43072,  43613 

801 42834 

PraposMi  Rules: 

1 43117,  43323,  43462, 

43969 

301 43324 

602 43462 

28CFR 

505 43880 

29CFR 

2570 42246 

2575 42246 

Propovvd  Rutesc 

2520 _ 42792,  42797 

2560 42792.  42797 

2570 42797 

3QCFR 

26 _. .43280 

29 43280 

57 43280 

70 43283 

71 43283 

75 .43280.  43286 

90 43283 

202 43506 

206 43288.  43506 

250 42597 

914 ...v 43911 

943 43913 

935 42887 

936 43327 

31CFR 

538 41784 

550 41784 

560 41784 

590 43924 

PrapoMd  Rules 

375 42626 

32CFR 

Pf0p099d  Rums: 

230 43856 

231a 43856 

33CFR 

100 42278,  42598,  43289 

110 42279 

117 42033.  42599 

160 41794 

165 43290,  43291 

Pfopossd  RtitoK 

100 41853 

34CFR 

611 42837 

ProposMI  Rulfts: 

668 42206,  43024,  43582 

673 42206 

674 42206 

675 42206 

676 42206 


682 42176,  43024,  43428 

685 43428 

690 42206 

36CFR 

PropoMd  Rulas: 

13 41854 

1191 42056 

37CFR 

Propoaad  Rules: 

201 42316 

39  era 

20 43292 

40CFR 

9 42432,  43426,  43936 

52 42600,  43083 

58 42530 

62 43091 

63 42764 

86 43936 

122 42432,  43426 

123 42432,  43426 

124 42432.  43426 

180 41804,  41810,  41812. 

41815.  41818.  42280.  42839. 

42846 

186 „ ...41818 

261 42033 

271 41823.  42602 

403 42552 

501 42432.  43426 

503 42552 

745 42849 

PropoMd  RuImc 

52 42629.  42888.  42891, 

42892 

147 43329 

261 .........42317 

62 „ 431 23 

97 43124 

300 43970 

271 42630.  43331 

281 43336 

300 41875,  42328.  42630. 

43129,  43641 
372 42222 

41CFR 

301 43254 

Pninn— rt  Rutes: 

51-2 41882 

51-5 41882 

42CFR 

413 42610 

498 43295 

1001 42174 

Ch.  IV 43338 

44CFR 

61 41825 

64 42852 

206 41827 

PfOpCMWI  RUMSZ 

61 42632 

62 42633 

45CFR 

801 .42039 

46CFR 

10 42812 


12 42812 

Propoesd  Ruiss: 

535 42057 

47CFR 

0 43618 

1 42854 

5 43094 

43 43618 

62 43937 

63 43095,  43618 

64 43618 

73 41827,  41828,  41829. 

41830.  41831.  41832.  41833, 

41834,  42614,  42615.  42616. 

43095 

76 ...42617,42855 

90 43094 

Propossd  RuIss: 

Ch.  1 41883,42635 

1 41884,  41887 

2 .41891 ,  43643 

15 :.; 41897 

51 41 897 

68 41897 

73.... 41899,43132 

76 41887 

78 41899 

95 41891 

48CFR 

202 43096 

204 43098 

212 43098 

213 43098 

217 43096 

252 43098 

253 43098 

601 :. .43618 

602 4361 8 

603 43618 

604 43618 

605 43618 

606 43618 

608 43618 

609 43618 

61 0 „..4361 8 

61 1 4361 8 

613....^ 43618 

614 ..43618 

615 43618 

616 43618 

617 43618 

619 43618 

622 .43618 

623 „...43618 

625 43618 

626 43618 

628 43618 

629 43618 

630 .43618 

631 .43618 

632 „ „ 43618 

633 43618 

634 43618 

636 43618 

637 43618 

639 43618 

641 43618 

642 „ 43618 

643 „ , .43618 

644 43618 

645 43618 

646 43618 

647 43618 

649 43618 


B52 43618 

S53...... 43618 

701 42040 

702 42040 

703 42040 

705 42040 

706 42040 

709 42040 

714 i 42040 

716 42040 

719 42040 

726 42040 


Federal  Register / Vol.  64,  No.  155 /Thursday,  August  12.  1999 /Reader  Aids 


lu 


732 42040 

733 42040 

734 42040 

749 42040 

750 42040 

752 42040 

5416 41834 

Proposed  Rules: 

17 44100 


49CFR 

Proposed  Rules: 

190 43972 

571 42330 

50CFR 

17 :. 41835 

600 42286 

622 43941 

635 42855,43101 

648 42042,42045 

660 42286,42856 


679 41839,  42826,  43295. 

43296,  43297,  43634,  43941. 
43942 
Prepossd  Rutss: 

17 41903,  42058,  42250, 

43132 

32 _ 43834 

36 ^ 43834 

600 42335,43137 

622 41905,42068 

648 42071,  43137,  43138 

679 42080 


IV 


Federal  Register /Vol.  64.  No.  155 /Thursday,  August  12,  1999 /Reader  Aids 


The  items  in  this  list  were 
editoriaily  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  12. 


AGRICULTURE 
DEPARTMENT 
roou  SMvaiy  ana  inipecoon 
Swvica 

Freedom  of  Information  Act; 
implementation;  published  8- 
12-99 
COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Atmoaphartc  Administration 
Fishery  conservation  and 
management: 

Caribbean,  Gulf  and  South 
Atlantic  fisheries— 
,Gulf  of  Mexico  shrimp; 
correction;  published  8- 
12-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  poMution  control;  motor 
vehicles  and  er>gines: 
Federal  test  procedure  for 
emissions  from  motor 
vehicles;  reporting  and 
recordkeeping 
requirements;  put)lished  8- 
12-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Private  land  mobile 
services- 
goo  MHz  specialized 
mobile  radio  service; 
construction 
requirements  for 
Metropolitan  Trading 
Area  licensees; 
correction;  published  7- 
23-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adniniatration 
Animal  drugs,  feeds,  and 
related  products: 
New  drug  application&— 
Sutfadimetfioxine/ 
ormetoprim;  published 
8-12-99 
Food  additive  petitiom: 
Sucralose:  published  8-12- 
99 
INTERIOR  DEPARTMENT 
Surface  Mining  Redamation 
and  Enforcement  Offloa 
Permanent  program  and 
abandoned  mine  land 


reclamation  plan 

submissions: 

Indiana;  published  8-12-99 

Texas;  published  8-12-99 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 

Ketamine;  placement  into 
Schedule  III;  published  7- 
13-99 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
omee 

Angola  (UNITA)  sanctions; 
published  8-12-99 

TREASURY  DEPARTMENT 
InlirTMl  Revenue  Service 

Income  taxes: 
Income  tax  return  preparer 
identifying  number, 
published  8-12-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Anlmal  and  Plant  Health 
Irtapection  Service 

Plant  related  quarantine, 
domestic: 
Oriental  fruit  fly;  comments 

due  by  8-16-99;  published 

6-15-99 
Plant-related  quarantine, 
domestic: 
Mexican  fruit  fly;  comments 

due  by  8-16-99;  published 

6-15-99 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Chemical  Weapons 
Convention  regulations; 
comments  due  by  8-20-99; 
published  7-21-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 


Findings  on  petitions,  etc. — 
Barndoor  skate; 
comments  due  by  8-20- 
99;  published  6-21-99 
Fishery  cor)servation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  8-16- 
99;  published  7-2-99 
Puerto  Rico  and  Virgin 
Islands  coral  reef 
resources;  comments 
due  by  8-20-99; 
published  6-21-99 


Magnuson-Stevens  Act 
provisk)ns — 
Domestx:  fisheries; 

exempted  fishing 

permits;  comments  due 

by  8-19-99;  published 

8-4-99 
Northeastern  United  States 
fisheries- 
New  Englarxj  Fishery 

Management  Council; 

meetings;  comments 

due  by  8-16-99; 

published  7-2-99 
West  Coast  States  and 
Western  Pactfk: 
fisheries — 
West  coast  salmon; 

comments  du#  by  8-20- 

99;  published  8-6-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Contract  martlet  rule  review 
procedures;  comments 
due  by  8-16-99;  published 
7-15-99 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
servk»s  (CHAMPUS): 
Double  coverage  policy; 
comments  due  by  8-16- 
99;  published  6-17-99 
Federal  Acquisition  Regulation 
(FAR): 

Nondisplacement  of  qualified 
woriters;  comments  due 
by  8-16-99;  published  6- 
17-99 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Water  resources  development 
projects;  public  use; 
comments  due  by  8-19-99; 
published  7-20-99 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

ElectrK  utilities  (Federal  Power 
Act): 

Rate  schedules  filing- 
Regional  Transmission 
Organizatkms; 
comments  due  by  8-16- 
99;  published  6-10-99 
Oil  pipelines: 
Annual  report;  technk»l 
conference;  comments 
due  by  8-20-99;  published 
8-5-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polkJtants.  hazardous: 
national  emission  starxlards: 
Off-site  waste  and  recovery 
operations;  comments  due 
by  8-19-99;  published  7- 
20-99 
Air  programs;  approval  and 
promulgatxxi;  State  plans 


for  designated  facilities  and 

pollutants: 

New  Yori(;  comments  due 

by  8-18-99;  published  7- 

19-99 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  t>y 

8-19-99;  published  7-20- 

99 

Louisiana;  comments  due  by 
8-18-99;  published  7-19- 
99 

Maryland;  comments  due  by 

8-19-99;  published  7-20- 

99 
Michigan;  comments  due  t>y 

8-20-99;  published  7-21- 

99 
Nevada;  comments  due  by 

8-16-99;  published  6-17- 

99 
Tennessee;  comments  due 

by  8-18-99;  published  7- 

19-99 
PestickJes;  tolerarwes  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Sethoxydim;  comments  due 

by  8-16-99;  published  6- 

16-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Commercial  mobile  radio 
services- 
Calling  party  pays  sen/k» 
offering;  regulatory 
obstacles  removed; 
comments  due  by  8-18- 
99;  published  7-16-99 
Radio  stations;  table  of 
assignments: 

California;  comments  due  by 
8-16-99;  published  7-6-99 
Texas;  comments  due  by  8- 

16-99;  published  7-6-99 
Wyoming  and  Utah; 
comments  due  by  8-16- 
99;  published  7-6-99 
Televiskxi  broadcasting: 
Cable  televiskm  systems— 
12  GHz  relay  service; 
eligibility  requirements; 
comments  due  by  8-16- 
99;  published  8-2-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkm  Regulator) 
(FAR): 

ftondisplacement  of  qualified 
workers;  comments  due 
by  8-16-99;  published  6- 
17-99 
Federal  travel: 

Income  tax  reimbursement 
allowance;  comments  due 
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by  8-17-99;  published  6- 
18-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Fobd  and  Drug 
Administration 

Rmorts  and  guidance 
documents;  availability,  etc.: 
Veterinary  Medicinal 
Products,  International 
Cooperation  on 
Harmonisation  of 
Technical  Requirements 
for  Registration — 
Anthelmintics  efficacy; 
general  and  specific 
recommendations; 
comments  due  by  8-16- 
99;  published  7-16-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

OI^PARTMENT 

Mortgage  and  loan  insurange 

programs: 

Multifamily  housing  projects; 

I  tenant  participation; 
comments  due  by  8-16- 
99;  pubKshed  6-17-99 

NJTERtOR  DEPARTMENT 
Siirface  Mining  Reclamation 
and  Enforcement  Office 
lanent  program  and 
ndoned  mine  land 
imation  plan 
ibmissions: 

comments  due  by 
8-16-99;  published  7-15- 
99 

laryland;  comments  due  by 
8-16-99;  pubNshed  7-16- 
99 

DEPARTMENT 
ligration  and 
rtoturalization  Servic* 
N  ( mimmigrant  classes: 
-  and  J  nonimmigrant 
aliens;  status  duration 
period  extension; 
comments  due  by  8-16- 
99;  published  6-15-99 
Correction;  comments  due 
by  8-16-99;  published 
7-6-99 
H  petitions  filed  after 
numerical  cap  is  reacfwd; 
treatment;  comments  due 
by  8-16-99;  published  6- 
15-99 

JJSTICE  DEPARTMENT 
Fiisons  Bureau 
lijiinate  control,  custody,  care, 
etc.: 
ederal  Tort  Claims  Act; 
comments  due  by  8-16- 
99;  published  6-15-99 
NATIONAL  AERONAUTICS 
Al  ID  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
[FAR): 


Nondispiacement  of  qualified 
workers;  comments  due 
by  8-16-99;  published  6- 
17-99 

NATIONAL  CREDIT  UNION 

ADMINISTRATION 

Credit  unions: 
Undercapitalized  federally- 
insured  credit  unions; 
prompt  corrective  action 
system;  comments  due  by 
8-16-99;  pubNshed  5-16- 
99 

INTERIOR  DEPARTMENT 

National  Indian  Gaming 

Commission 

Administrative  practice  and 
procedure: 

Litigation  involving  agency; 
testimony,  information, 
and  response  to 
subpoena;  comments  due 
by  8-16-99;  published  7- 
15-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 
Supply  management 
program;  hearings; 
comments  due  by  8-18- 
99;  published  6-21-99 
STATE  DEPARTMENT 
Chemical  Weapons 
Convention  and  Chemical 
Weapons  Convention 
Implementation  Act: 
Sample  taking  and  record 
keeping  and  Inspections; 
comments  due  by  8-20- 
99;  published  7-21-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Gulf  of  Alaska,  Narrow 
Cape,  Kodiak  Island,  AK; 
safety  zone;  comments 
due  by  8-20-99;  published 
7-21-99     - 
TRANSPORTATION 
DEPARTMENT 
StarxJard  time  zone 
boundaries: 

Kentucky;  comments  due  by 
8-20-99;  published  6-21- 
99 

TRANSPORTATION 
DEPARTMENT 
Fsdsfsl  Aviation 
Administration 

Air  traffk:  operating  and  flight 
rules,  etc.: 
Checked  baggage;  security 

on  domestic  flights; 

comments  due  by  8-17- 

99;  published  6-11-99 
Airworthiness  directives: 
Aerospatiale;  comments  due 

by  8-16-99;  published  7- 

16-99 


AiriMjs;  comments  due  by  8- 

16-99;  published  7-15-99 
Bell;  comments  due  by  8- 

16-99;  published  6-17-99 
Bomt)ardier;  comments  due 

by  8-16-99;  published  7- 

16-99 
British  Aerospace; 

comments  due  by  8-16- 

99;  published  7-16-99 
Cessna;  comments  due  by 

8-16-99;  published  7-16- 

99 
Const  mcck>nes 

Aeronauticas,  S.A.; 

comments  due  by  8-16- 

99;  published  7-16-99 
Domier;  comments  due  by 

8-16-99;  published  7-16- 

99 
Eurocopter  France; 

comments  due  by  B-16- 

99;  published  6-17-99 

Fairchild;  comments  due  by 

8-16-99;  published  7-16- 

99 
Fokker;  comments  due  by 

8-16-99;  published  7-16- 

99 
Gulfstream  Aerospace; 

comments  due  by  8-16- 

99;  published  7-16-99 
Gulfstream  American; 

comments  due  by  8-16- 

99;  published  7-16-99 
International  Aero  Engines 

AG;  comments  due  by  8- 

16-99;  published  6-15-99 
Lxx^kheed;  comments  due 

t)y  8-16-99;  published  7- 

16-99 
McDonnell  Douglas; 

comments  due  by  8-16- 

99;  published  7-16-99 
Mitsubishi;  comments  due 

by  8-16-99;  published  7- 

16-99 
Saab;  comments  due  by  8- 

16-99;  published  7-16-99 
Sabreliner;  comments  due 

by  8-16-99;  published  7- 

16-99 
Short  Brottiers;  comments 

due  t>y  8-1^99;  published 

7-16-99 
Airworthiness  standards: 
Special  conditkms — 

Boeing  Model  707-353B 
airplanes;  comments 
due  by  8-20-99; 
published  7-21-99 
Class  E  airspace;  comments 
due  by  8-16-99;  published 
7-16-99 

TREASURY  DEPARTMENT 
Intsmal  Revenue  Ssrvics 
Income  taxes: 
-Gross  proceeds  payments 
to  attomeys;  reporting; 


comments  due  t>y  8-19- 
99;  published  5-21-99 

Section  467  rental 
agreements — 

Agreements  involving 
payments  of 
$2,000,000;  comments 
due  by  8-16-99; 
published  5-18-99 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  biHs  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sennce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
putHished  in  the  Federal 
Rsgistsr  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  ttie  Internet  from 
GPO  Access  at  http7/ 
www.access.gpo.gov/nara/ 
irxlex.html.  Some  laws  may 
rtot  yet  be  available. 

H.R.  68/P.L  106-45 

To  preserve  tfie  cultural 
resources  of  the  Route  66 
corridor  and  to  authorize  the 
Secretary  of  the  Interior  to 
provkJe  assistance.  (Aug.  10, 
1999;  113  Stat.  224) 

Last  List  August  9,  1999 


Public  Law*  Electronic 
Notification  Servic* 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifk^ation  sennce  of  newly 
enacted  put>lic  laws.  To 
subscribe,  send  E-mail  to 
Nstserv9www.gsa.gov  with 
ttie  text  message: 

SUBSCRIBE  PUBLAWS-L 
Your  Name.  '^ 

Note:  This  sennce  is  strictly 
for  E-mail  notrfk;atkxi  of  new 
publk:  laws.  The  text  of  laws 
is  not  available  through  this 
servce.  PENS  cannot  resporxj 
to  specific  inquiries  sent  to 
this  address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  tiling  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  dMwn  date. 


:  AFR  SMITH212J 

:  JOHN  SMITH 

I  212    MAIN   STREET 

•  FORESTVILLE   MD    20704 


DEC97R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AFRDO  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  ai>out  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

lb  orda*  a  new  subscription:  Hease  use  the  order  form  provided  below. 


Ordw  ProcMaing  Cod* 

*5468 


Superintendent  of  Documents  Subscriptimi  Order  Form 

Chmg0  your  order. 
ItMEatyl 

n  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

PiMme  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptioas  to  Federal  Register,  ^ify  on/y  (FRIX)),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

bitematiooal  customers  please  add  25%. 


Price  indndcs  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Compmy  or  posonal  name 


Additioiial  address/attention  line 


Street  address 


City,  Stale.  TfP  code 


Daytime  phone  including  area  code 


Purchase  oider  number  (optional) 


(Please  type  or  print) 


YES     NO 


Please  Choose  Method  of  PaymMit: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account         

LJ  VISA       n  MasterCard  Account 


-D 


III         1         III 

1         r  1                                               iiuuMyoujor 
1         J     1       (fVeHit  rurni  e^njralion  date)                            t     t 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


iiA) 


Public  Laws 


106th  Congress,  1st  Session,  1999 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  1st  Session,  1999. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  YES,  enter  my  subscription(s)  as  follows:  " 


Otder  Processing  Coda: 

*6216 


&iargB  your  ordor. 
If s  Easy I 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  1st  Session,  1999  fw  $136  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Coaspany  or  personal  name 


Price  indodes  regular  domestic  postage  and  handling  and  is  subject  to  cfasmge. 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Additional  address/attention  line 


I    I  GPO  Deposit  Account 

I     I  VISA       I     I  MasterCard  Account 


l-D 


Street  address 


City,  State,  ZIP  code 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES  NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


I1/9S 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Repister  is  published  daily  in 
24x  micfQfiche  format  and  mailed  to 
sutMcribers  the  followring  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sutMcription.  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  raviaed  at  least  once  a  year  on  a 
quarterly  tMttis.  is  put)li8hed  in  24x 
microfiche  format  and  the  cunent 
year%  volumes  are  mailed  to 


Microfiche  Subscriptioii  Prices: 
Federal  Register 

One  year  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Ontar  ProoMSinQ  Cods: 

*5419 

I I  YfiiiS,  enter  the  foUowing  indicated  subscription  in  24x  microfiche  format: 

— . —  Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regiilatioiis(CFRM7)      D  One  year  at  $247  each 


Charge  your  onhr. 
ItaEamyl 

To  fax  your  orders  (202)  512-2250 
Phcme  your  orders  (202)  512-1800 


The  total  cost  of  my  (wder  is  $ , 

International  customers  please  add  25%. 


Company  or  personal  name 

(Fleaae  type  or  print) 

Additional  address/attention  line 

SoeetaddRss 

City.  State.  ZIP  code 

Daytime  phone  including  area  code 

Purchase  order  number  (qxional) 

YES    NO 

Price  Includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Paymmt: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account        

LJ  VISA       LJ  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I 


l-D 


(Credit  card  expiration  date) 


TluuUc  you  for 
your  order! 


Authorizing  signature 


11/3 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsbui^,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  caU  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  5 12-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  11/3) 


Order  Now! 

The  United  States  Government  Manual 
1998/1999 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  con^>rehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  E)ocuments  PubUcatioiis  Order  Form 


njaxATONB  *  FBnxcM.s  *  asniCMC  pnooucTs 


(Mar  ProoaMfeig  Cods: 

*7917 


Charge  your  onhr. 

ItBEaayl 

To  fax  yeur  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  1998/99, 


I I   I  JCiO,  please  send  me  — 

S/N  06^-(X)(MX)076-2  at  $41  ($50  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  Stale.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
MayweBHheyoar 


YES    NO 


Please  Choose  Method  ot  Payment: 

I I  Check  Payable  to  the  Superintendent  of  ^!)ociunents 

LJ  GPO  Deposit  Account        |    |    |    |    |    |    |    |-[~1 
Lj  VISA       LJ  MasterCard  Account 


rr 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authcmzing  signature  n/3 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


'he  authentic  text  behind  the  news  . 

IThe  Weekly 
ompilation  of 

esidential 
ocuments 


'  'his  unique  service  provides  up- 
t  xJate  information  on  Presidential 
I  tolicies  and  announcements.  It 
ontains  the  full  text  of  the 
'resident's  public  speeches, 
«atements,  messages  to 
Congress,  news  conferences,  and 
6ther  Presidential  materials 
leleased  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  lanuvy  13. 1997 
Volume  33 — Number  Z 
P«ge7-40_ 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presklential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarteriy. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Dociiments  Subscription  Order  Fonn 


C  nler  Piocessing  Code: 

*5420 


Charge  your  order.   SBKI  ^Sf 

IteEaeyl  ^H  iidb 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


Z]  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

CH  $137.00  First  Class  Mail         CH  $80.00  Regular  Mail 
'  rhe  total  cost  of  my  order  is  $         ^  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change, 

ntemational  customers  please  add  25%.  .  ^ 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


,  Additional  address/auention  line 


itreet  address 


I  :ity.  State,  23?  code 


(Please  type  or  print) 


CH  GPO  Deposit  Account         I     I     I     I     I     I     I     l-l""! 


I    I  VISA       L]  MasterCard  Account 


>aytiiiie  phone  including  area  code 


-  1  1  1  1    1         1       1    .71 

Vh/iitir  Villi  ft%T 

(Credit  card  expiration  date)                 „_„_  „»#«■  f 

Purchase  order  number  (optional) 

May  we  make  your  nameteddrcs  avaUik  to  odMT  maikn' 


VES    NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsbuigh,  PA  15250-7954 


11/3 


Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 
Reglsten 
What  It  Is 
And 

How  To  Use  It 


A  Gidde  for  the  User  oi  the  Federal  Register- 
Code  of  Federal  Regnbitloiis  Systea 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
I I  YlLiS,  rater  my  subscripdoo(s)  as  follows: 


Ordw  Procawlng  Cod»: 

*6173 


Charge  your  onhr. 
It'B  Eaayl 

To  fin  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.  copies  of  The  Federal  Register:  What  It  Is  And  How  Td  Use  It,  at  $7.00  per  copy.  Stock  No.  069^X)0-00044-4. 


The  total  cost  of  my  order  is  $  ■  - 

International  customers  please  add  25% 


Price  indudes  regular  dmnestic  postage  and  handling  and  is  subject  to  change. 


Conqwny  or  personal  name 


(Please  l}-pe  or  print) 


Additional  address/anention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES     NO 


Please  Choose  Method  €i  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


LJ  VISA      LJ   MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 


(Rev.6»9) 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Tile  3— 

Tlie  President 


Notice  of  August  10,  1999 

Continuatioii     of     Emergency     Regarding     Export     Control 
Regulations 


On  August  19,  1994,  consistent  with  the  authority  provided  me  under  the 
International  Emergency  Economic  Powers  Act  (50  U.S.C.  1701  et  seq.), 
I  issued  Executive  Order  12924.  In  that  order,  I  declared  a  national  emergency 
with  respect  to  the  unusual  and  extraordinary  threat  to  the  national  security, 
foreign  policy,  and  economy  of  the  United  States  in  light  of  the  expiration 
of  the  Export  Administration  Act  of.  1979,  as  amended  (50  U.S.C.  App. 
2401  et  scq.}.  Because  the  Export  Administration  Act  has  not  been  renewed 
by  the  Congress,  the  national  emergency  declared  on  August  19,  1994,  must 
continue  in  effect  beyond  August  19,  1999.  Therefore,  in  accordance  with 
section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)),  I  am 
continuing  the  national  emergency  declared  in  Executive  Order  12924. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


OsJlAJs^iU^AA<PtUoudk^^ 


(li   Doc.  99-21180 
FIkI  B-12-99;  8:45  am] 
B  1  ling  code  3195-01-P 


THE  WHITE  HOUSE, 
August  10,  1999. 
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Federal  Register 
Vol.  64.  No.  156 
Friday,  August  13,  1999 


Th|$  section  of  the  FEDERAL  REGISTER 
coMains  regulatory  documents  having  general 
applicabiiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Fee  Bral  Regulations,  which  is  published  under 
SOlftles  pursuant  to  44  U.S.C.  1510. 


4' 


I  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
R^^ISTER  issue  of  each  week. 


FEDERAL  HOUSING  RNANCE  BOARD 
12  CFR  Part  905 

[Na  99-42] 

m  3069-AA81 

Ay  inability  of  Unpublislied  Information 

a6enCY:  Federal  Housing  Finance 

BpM- 

ACtlON:  Interim  final  rule  with  request 

fori  comments. 

SUMMARY:  The  Federal  Housing  Finance 
Bo&rd  (Finance  Board)  is  adding  a  new 
part  to  its  regulations  governing  the 
av^lability  of  unpublished  information. 
The  rule  describes  the  procedures  a 
petson  or  entity  must  follow  when 
rebuesting  impublished  Finance  Board 
inj^rmation  either  by  document  or  by 
testimony  of  current  or  former  Finance 
B^^d  employees  or  agents  and  the 
pt^ctices  and  procedvires  the  Finance 
Board  will  use  in  responding  to  such 
requests. 

DAtES:  The  interim  final  rule  will 
b^^ome  effective  on  August  13, 1999. 
Thp  Finance  Board  will  accept 
cpttiments  on  the  interim  final  rule  in 
writing  on  or  before  Ocotber  12, 1999. 

ADDRESSES:  Send  comments  to  Elaine  L. 
Baker,  Secretary  to  the  Board,  by 
eO^ctronic  mail  at  bakere@fbfb.gov,  or  by 
rejgular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  N.W., 
Washington,  D.C.  20006.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

F0i)  FURTHER  INFORMATION  CONTACT: 

laiiiice  A.  Kaye,  Attorney-Advisor,  Office 
of  General  Counsel,  by  telephone  at  202/ 
4P^2505,  by  electronic  mail  at 
kiiyej@fhfb.gov,  or  by  regular  mail  at  the 
Federal  Housing  Finance  Board,  1777  F 
Street.  N.W.,  Washington,  D.C.  20006. 

SUt>PLEMENTARY  INFORMATION: 


I.  Background 

The  Finance  Board,  an  independent 
agency  in  the  Executive  branch  of  the 
United  States  government,  see  12  U.S.C. 
1422a(a)(2),  recently  has  received 
requests  firom  attorneys  representing  - 
private  parties  for  access  to  information 
or  documents  acquired  by  Finance 
Board  employees  in  their  official 
capacity  orin  the  course  of  performing 
official  duties.  The  attorneys  plan  to  use 
the  information  in  connection  with 
litigation  in  which  neither  the  Finance 
Board  nor  the  United  States  is  a  party. 
This  type  of  information,  referred  to 
herein  as  "unpublished  information," 
generally  is  not  subject  to  release  under 
the  Freedom  of  hiformation  Act  (FOLA). 
See  5  U.S.C.  552.  Because  the  Finance 
Board  previously  has  not  received 
requests  for  impublished  information,  it 
has  not  established  procedures  for  the 
efficient  processing  of  such  requests.  In 
order  to  control  the  process  and  the  use 
and  disclosure  of  its  unpublished 
information,  the  Finance  Board  has 
determined  to  adopt  procedures  that 
must  be  followed  by  persons  or  entities 
requesting  impublished  Finance  Board 
information,  anqj>ractices  and 
procedures  the  Finance  Board  will  use 
in  responding  to  such  reouests. 

The  so-called  federal  "nousekeeping 
statute"  authorizes  an  agency  to  issue 
regulations  governing  the  conduct  of 
agency  employees  and  the  custody,  use, 
and  preservation  of  agency  records, 
papers,  and  property.  See  5  U.S.C.  301. 
Pursuant  to  this  authority,  many  federal 
agencies  have  issued  regulations 
governing  the  circumstances  and 
manner  in  which  a  current  or  former 
agency  employee  or  agent,  regulated 
entity,  or  other  person  or  entity  in 
possession  of  unpublished  agency 
information  must  respond  to  demands 
for  testimony  or  the  production  of 
documents.  See,  e.g.,  12  CFR  1710.31- 
40  (Office  of  Federal  Housing  Enterprise 
Oversight);  12  CFR  510.5  (Office  of 
Thrift  Supervision).  In  addition,  section 
2B  of  the  Federal  Home  Loan  Bank  Act 
(Bank  Act)  empowers  the  Finance  Board 
to  supervise  the  Federal  Home  Loan 
Banks  (FHLBanks)  and  promulgate  and 
enforce  such  regulations  as  are 
necessary  to  carry  out  the  provisions  of 
the  Bank  Act.  See  12  U.S.C.  1422b(a)(l). 
Therefore,  pursuant  to  the  authority 
provided  by  section  2B  of  the  Bank  Act 
and  the  housekeeping  statute,  the 
Finance  Board  is  adding  a  new  part  905 


to  its  regulations  governing  the 
availability  of  unpublished  Finance 
Board  information  by  document  or  by 
testimony  of  current  or  former  Finance 
Board  employees  or  agents.  This  new  • 
rule  will  ensure  that  requests  for 
unpublished  information  include 
everything  the  Finance  Board  needs  to 
make  an  objective  decision  regarding 
use  and  disclosure  of  the  requested 
information!  The  rule  also  will  enable 
the  Finance  Board  to  fairly  and 
effectively  consider  and  respond  to  such 
requests. 

n.  Analysis  of  the  Interim  Final  Rule 

The  interim  final  rule  adds  a  new  part 
905  to  the  Finance  Board's  regulations 
to  be  codified  in  Title  12  of  the  Code  of 
Federal  Regulations.  A  more  detailed 
description  of  the  provisions  of  part  905 
follows. 

A.  Purposes  and  Scope 

Section  905.2  sets  out  the  purposes 
and  scope  of  part  905,  which  governs 
the  availability  of  unpublished  Finance 
Board  information  either  by  document 
or  by  testimony  of  current  or  former 
Finance  Board  employees  or  agents. 
Under  part  905,  the  term  "unpublished 
information"  means:  (1)  information 
and  documents  created  or  obtained  by 
the  Finance  Board  in  connection  with 
the  performance  of  official  duties, 
whether  the  information  or  documents 
are  in  the  possession  of  the  Finance 
Board,  a  current  or  former  Finance 
Board  employee  or  agent,  a  FHLBank, 
the  Office  of  Finance,  or  the  Financing 
Corporation  (i.e.,  a  supervised  entity),  a 
FHLBank  member,  or  some  other 
person,  entity,  or  government  agency; 
and  (2)  ftiformation  and  documents 
created  or  obtained  by,  or  information  in 
the  memory  of,  a  current  or  former 
Finance  Board  employee  or  agent, 
which  was  acquired  in  the  person's 
official  capacity  or  in  the  course  of 
performing  official  duties.  Unpublished 
information  does  not  include 
information  or  records  the-Finance 
Board  must  disclose  under  the  FOLA, 
Privacy  Act,  or  the  Finance  Board's 
implementing  regulations.  See  5  U.S.C. 
552  and  552a;  12  CFR  parts  904  and 
909.).  It  also  does  not  include 
information  or  documents  that  were 
previously  published  or  disclosed  or  are 
customarily  furnished  to  the  public  in 
the  course  of  the  performance  of  official 
duties  such  as  the  annual  report  the 
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Finance  Board  submits  to  Congress 
pursuant  to  section  2B(d)  of  the  Bank 
Act  (12  U.S.C.  1422b(d]),  press  releases, 
Finance  Board  forms,  and  materials 
published  in  the  Federal  Register.  The 
Finance  Board  expects  that  unpublished 
information  will  include  confidential 
information  that  is  privileged. 

The  rule  covers  former  as  well  as 
current  employees  to  allow  the  Finance 
Board  to  control  the  release  of 
unpublished  information  a  former 
employee  possesses  or  information  a 
former  employee  recalls  regarding 
matters  that  remain  confidential.  It  is 
not  intended  to  restrict  a  former 
employee  but  rather  to  permit  the 
Finance  Board  an  opportimity  to  consult 
with  the  former  employee  and  parties 
Mrishing  to  use  the  employee's  testimony 
in  advance  of  testimony  being  given  in 
order  to  protect  the  confidenti^ty  of 
unpublished  information  by  prohibiting 
or  limiting  testimony  as  appropriate. 
Since  the  rule  prohibits  the  release  only 
of  impublished  information  the  former 
employee  aa^tiired  in  an  official 
capacity  or  in  the  course  of  performing 
official  duties,  it  does  not  bar  a  former 
employee  from  appearing  on  general 
matters  or  otherwise  employing  his  or 
her  knowledge  or  expertise  as,  for 
example,  an  expert  witness. 

The  purposes  of  the  rule  are  to 
provide  an  orderly  mechanism  for 
expeditiously  processing  requests  for 
impublished  information.  The  rule  will 
conserve  the  time  of  employees  for 
official  duties  and  ensure  that  the 
Finance  Board  can  deploy  its  resources 
in  the  most  efficient  manner  while 
preserving  the  Finance  Board's  need  to 
maintain  the  confidentiality  of  certain 
information.  The  rule  also  is  intended  to 
allow  the  Finance  Board  to  remain 
impartial  among  private  litiganfs.  The 
rule  does  not,  and  may  not  be  relied 
upon  to  create  any  substantive  or 
procediual  right  or  benefit  enforceable 
against  the  Finance  Board. 

The  Finance  Board  expects  the 
majority  of  requests  for  unpublished 
information  to  arise  in  the  coiuse  of  a 
legal  proceeding,  such  as  an 
administrative,  civil,  or  criminal 
proceeding,  including  a  grand  jury  or 
discovery  proceeding,  in  which  neither 
the  Finance  Board  nor  the  United  States 
is  a  party.  However,  because  requests 
also  arise  in  a  non-litigation  context,  the 
scope  of  the  interim  final  rule  is  broad — 
it  applies  to  any  request  for  or 
disclosiue  of  unpublished  information 
by  document  or  testimony.  The  rule  is 
not  intended  to  and  will  not  apply  to 
requests  for  unpublished  information  in 
connection  with  a  legal  proceeding  in 
which  the  Finance  Board  or  the  United 
States  is  a  party  or  requests  for 


information  or  records  the  Finance 
Board  must  disclose  imder  the  FOIA  or 
the  Privacy  Act.  See  5  U.S.C.  552  and 
552a.  The  interim  final  rule  does  not 
affect  the  rights  and  procedines 
governing  access  to  records  imder  the 
FOIA  or  the  Privacy  Act,  which  the 
Finance  Board  will  continue  to  process 
imder  part  904  or  909  of  the  Finance 
Board's  regulations,  respectively.  See  12 
CFR  parts  904  and  909.  Howeyer,  the 
interim  final  rule  may  permit  the 
Finance  Board  to  disclose  documents 
that  are  exempt  from  disclosure  imder 
the  FOIA. 

B.  Prohibition  on  Unauthorized  Use  and 
Disclosure  of  Unpublished  Information 

The  Finance  Board  considers  all 
unpublished  information  to  be 
confidential.  Thus,  use  or  disclosure  of 
unpublished  information  widiuul  \hu 
express  authorization  of  the  Finance 
Board  is  prohibited.  Section  905.3  of  the 
interim  final  rule  makes  clear  that 
unpublished  information  in  the 
possession  or  control  of  any  person, 
supervised  entity,  FHLBank  member, 
government  agency,  or  other  entity 
remains  the  property  of  the  Finance 
Board.  No  person  or  entity  may  use  or 
disclose  unpublished  information,  even 
information  lawfully  in  their  possession 
or  control,  without  Finance  Board 
authorization.  A  person  or  entity  that 
uses  or  discloses  unpublished 
information  without  authorization  may 
be  subject  to  criminal  penalties.  See  18 
U.S.C.  641.  In  addition,  current  Finance 
Board,  FHLBank,  or  Office  of  Finance 
employees  may  be  subject  to 
administrative  or  disciplinary 
proceedings.  See,  e.g.,  12  U.S.C. 
1422b(a)(2)  and  (b)(1). 

C.  Requests  for  Unpublished 
Information 

Section  905.4  sets  forth  the  procedure 
for  making  requests  for  unpublished 
information.  The  Finance  Board  only 
will  consider  complete  written  requests 
that  include  a  detailed  description  of 
the  basis  for  the  request.  Every  request 
must  demonstrate  that  the  requested 
information  is  highly  relevant  to  the 
purpose  for  which  it  is  sought  and  is  not 
available  bom  any  other  source.  The 
requester  also  must  show  that  the  need 
for  the  information  clearly  outweighs 
the  need  to  maintain  its  confidentiality 
and  the  burden  on  the  Finance  Board  to 
produce  it.  If  a  requester  seeks  a 
response  in  less  than  60  days,  the 
request  must  explain  why  it  was  not 
submitted  earlier  and  why  it  should  be 
expedited.  At  its  discretion,  the  Finance 
Board  may  seek  additional  information 
bom  the  requester,  parties  to  the  matter 
at  issue,  or  other  sources  of  information. 


In  addition  to  the  basic  requirements 
discussed  above,  a  request  for  the 
production  of  documents  must 
adequately  describe  the  record  or 
records  sought  by  type  and  date.  A 
request  for  Ae  testimony  of  current  or 
former  Finance  Board  employees  or 
agents  also  must  set  forth  the  intended 
use  of  the  testimony,  a  summary  of  the 
scope  of  the  testimony  requested,  and  a 
showing  that  no  document  or  the 
testimony  of  other  non-Finance  Board 
persons,  including  retained  experts, 
could  be  provided  and  used  in  lieu  of 
the  testimony.  In  order  to  limit  the  time 
an  employee  or  agent  spends  providing 
authorized  testimony,  the  rule  requires 
a  requester  to  notify  all  other  parties  to 
the  matter  at  issue  of  the  request  for 
testimony  and  permits  another  party  to 
join  in  the  request  or  submit  its  own 
request  if  the  scope  of  the  testimony 
sou^t  is  different. 

If  a  request  is  made  in  connection 
with  a  legal  proceeding,  the  requester 
must  include  detailed  information  about 
the  legal  proceeding.  The  Finance  Board 
generally  will  not  consider  a  request 
arising  out  of  a  legal  proceeding  unless 
the  legal  proceeding  is  already  filed. 

D.  Consideration  of  Requests 

Section  905.5(a)  makes  clear  that  a 
decision  concerning  the  availability  of 
impublished  information  is  at  the  sole 
discretion  of  the  Finance  Board.  Absent 
exigent  or  unusual  circumstances,  the 
Finance  Board  will  determine  whethw 
to  grant  a  request  for  unpublished 
information  in  whole  or  in  part  within 
60  days  of  receipt.  The  factors  the 
Finance  Board  may  consider  in  making 
a  determination  include,  but  are  not 
limited  to,  the  following: 

•  Whether  and  how  the  requested 
information  is  relevant  to  the  purpose 
for  which  it  is  sought. 

•  Whether  information  reasonably 
suited  to  the  requester's  needs  other 
than  the  requested  information  is 
available  from  another  source. 

•  Whether  the  requested  information 
is  privileged. 

•  If  the  request  is  in  connection  with 
a  legal  proceeding,  whether  the  ' 
proceeding  has  been  filed. 

•  The  burden  placed  on  the  Finance 
Board  to  respond  to  the  request. 

•  Whether  production  of  the 
information  would  be  contrary  to  the 
public  interest. 

•  Whether  the  need  for  the 
information  clearly  outweighs  the  need 
to  maintain  the  confidentiality  of  the 
information. 

The  Finance  Board  may  respond  to  a 
request  by  authorizing  a  person  or  entity 
in  lawful  possession  or  control  of 
unpublished  information  to  disclose  the 
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lation  to  a  requester  pursuant  to 
anl^ppropriate  confidentiality  order. 
Th|ii  is  intended  to  allow  the  person  or 
eni  iky  in  possession  or  control  to  assert 
its  own  claim  of  privilege  or  to  argue 
tfa{  ^  the  information  is  not  relevant  or 
ot^rwise  protected  from  disclosure. 
Ine  Finance  Board  generally  will 
notify  a  FHLBank,  FHLBank  member, 
th^  Office  of  Finance,  or  Financing 
Corporation  that  it  is  the  subject  of  a 
request.  The  Finance  Board  will  not 
provide  notice  if  it  determines,  in  its 
sots  discretion,  that  the  notice  would 
advantage  or  prejudice  any  of  the  parties 
to  ^e  matter  at  issue. 

E.  Outy  of  Persons  and  Entities  With 
AofXss  to  Unpublished  Information 

Under  section  905.6(a),  a  person  or 
ennty  must  immediately  notify  the 
Finance  Board's  Office  of  General 
CoMnsel  of  any  request  or  legal  process 
seeking  the  use  or  disclostue  of 
unpublished  information.  Unless  the 
Finance  Board  has  authorized  in  writing 
disclosure  of  the  requested  information, 
th0  person  or  entity  must  decline  to 
diS(^lose  the  information.  Section 
90pi,6(b)  requires  a  current  or  former 
Fiikace  Board  employee  or  agent  or  a 
subjervised  entity  Uiat  must  respond  to 
a  sdbpoena,  order,  or  other  legal 
process,  to  decline  to  disclose  the 
requested  information,  citing  this  part  as 
authority.  The  rule  permits  a  non- 
ice  Board  person  or  entity  to 
^lose  unpublished  information  only 
'  the  requester  has  sought  the 
irmation  from  the  Finance  Board 
^er  this  part  and  a  Federal  court  in 
idal  proceeding  in  which  the 
ice  Board  or  the  Department  of 
Ju^dice  has  had  the  opportunity  to 
appear,  has  ordered  disclosure. 

u  disclosure  is  not  authorized,  the 
Finance  Board  will  provide  a  copy  of 
pa^  905  to  the  requester  and  advise  the 
requester  or  the  court  or  other  body  that 
isskied  the  legal  process,  that  the 
Finance  Board  has  prohibited 
disclosure.  The  Finance  Board  or  the 
Department  of  Justice  may  intervene  in 
the  matter  at  issue,  attempt  to  have  the 
coinpulsory  process  withdrawn,  or 
reg^er  other  appropriate  objections. 

F.  Available  Information 

Sections  905.7  and  905.8  prescribe 
limits  on  the  scope  of  permissible 
document  disclosure  or  testimony  and 
the  manner  in  which  dociunents  or 
testimony  authorized  for  disclosure  will 
beii^ade  available.  The  scope  of 
lissible  document  disclosure  or 
lony  is  limited  to  that  set  forth  in 
itten  authorization  granted  by  the 
Finance  Board.  The  Finance  Board  may 
ac^  to  ensure  that  the  scope  of 


information  provided  is  consistent  with 
the  written  authorization,  for  instance, 
by  reviewing  copies  of  the  documents 
provided  to  the  requester  or  a  transcript 
of  deposition  testimony.  Upon  request, 
the  Finance  Board  will  provide  certified 
or  authenticated  copies  of  documents 
authorized  to  be  disclosed.  A  party  that 
wants  to  question  a  witness  beyond  the 
authorized  scope  must  submit  a  request 
for  expanded  authorization  to  the 
Finance  Board.  The  Finance  Board  will 
attempt  to  render  decisions  on  such 
requests  in  an  expedited  manner.  The 
Finance  Board  generally  will  not 
authorize  a  current  employee  or  agent  to 
provide  expert  or  opinion  testimony  for 
a  private  party. 

When  tne  Finance  Board  has 
authorized  testimony,  it  generally  will 
make  the  witness  available  only  through 
written  interrogatories  or  deposition. 
Absent  unususd  circumstances, 
authorized  deposition  testimony  will 
take  place  at  the  Finance  Board's  offices 
at  a  time  convenient  for  the  employee. 
All  costs  associated  with  the  appearance 
must  be  borne  by  the  requester, 
including  provision  of  a  copy  of  the 
transcript  of  the  deposition  at  the 
request  of  the  Office  of  General  Counsel. 
The  Finance  Board  will  not  authorize 
trial  or  hearing  testimony  unless  the 
requester  shows  that  properly 
developed  deposition  testimony  could 
not  be  used  or  would  not  be  adequate 
at  the  trial  or  hearing.  If  the  authorized 
testimony  is  in  coimection  with  a  legal 
proceeding,  the  requester  must  cause  a 
subpoena  to  be  served  on  the  employee 
in  accordance  with  applicable  rules  of 
procedure,  with  a  copy  by  registered  or 
certified  mail  to  the  Office  of  General 
Counsel. 

The  Finance  Board's  authorization  to 
provide  impublished  information  may* 
include  restrictions  on  the  use  and 
disclosure  of  the  information.  With 
regard  to  testimony,  the  Finance  Board 
may  condition  its  authorization  on  an 
agreement  of  the  parties  to  appropriate 
limitations,  such  as  an  agreement  to 
keep  the  transcript  of  a  deposition 
under  seal  or  to  make  the  transcript 
available  only  to  the  parties,  the  court 
or  other  body,  or  the  jury.  The  Finance 
Board  may  condition  a  decision  to 
disclose  unpublished  information  by 
document  on  entry  of  a  protective  order 
satisfactory  to  the  Finance  Board,  by  the 
court  or  other  body  presiding  in  a  legal 
proceeding  or,  in  non-adversarial 
matters,  on  a  written  agreement  of 
confidentiality  that  limits  access  of  third 
parties  to  the  unpublished  information. 
In  a  legal  proceeding  in  which  a 
protective  order  already  has  been 
entered,  the  Finance  Board  may 
condition  a  decision  to  disclose 


unpublished  information  upon  the 
inclusion  of  additional  or  amended 
provisions  in  the  protective  order.  Upon 
request  or  on  its  own  initiative,  the 
Finance  Board  may  authorize  use  of  a 
deposition  transcript  or  the  disclosed 
documents  in  another  legal  proceeding 
or  non-adversarial  matter. 

If  the  documents  or  testimony  are 
disclosed  in  connection  with  a  legal 
proceeding,  the  requester  is  responsible 
for  promptly  notifying  all  other  parties 
to  the  l^al  proceeding  of  the  disclosure, 
and,  after  entry  of  a  protective  order, 
providing  copies  of  the  documents  or 
testimony  to  the  other  parties  that  are 
signatories  and  subject  to  the  protective 
order.  At  the  conclusion  of  the  legal 
proceeding,  the  requester  must  retrieve 
-the  documents  or  testimony  from  the 
court  or  other  body's  file  as  annn  as  they 
are  no  longer  required  and  certify  to  the 
Finance  Board  that  every  party  covered 
by  the  protective  order  has  destroyed 
the  impublished  information. 

G.  Fees 

Section  905.9  of  the  interim  final  rule 
concerns  the  assessment  and  collection 
of  fees.  The  Finance  Board  generally 
will  assess  a  fee  for  the  actual  costs  of 
searching,  copying,  authenticating,  or 
certifying  impublished  information  it 
authorizes  for  use  or  disclosure.  Th6 
Finance  Board  will  assess  fees  in  the 
same  manner  it  assesses  fees  for 
providing  FOIA  services  under  12  CFR 
904.9.  The  Ofilce  of  Resource 
Management  is  responsible  for  billing 
and  collecting  the  fees.  The  Finance 
Board  generally  will  bill  the  requester 
upon  completion  of  the  production  but, 
in  COTtain  instances,  may  require  a 
requester  to  remit  payment  prior  to 
providing  the  requested  information.  A 
requester  promptly  must  pay  the 
assessed  fees  by  delivering  a  check  or 
money  order  made  payable  to  the 
"Federal  Housing  Finance  Board"  to  the 
Office  of  Resource  Management,  located 
at  the  Federal  Housing  Finance  Board's 
offices  at  1777  F  Street,  N.W., 
Washington,  D.C.  20006. 

A  requester  also  is  responsible  for 
paying  witness  fees  and  mileage 
computed  in  accordance  with  28  U.S.C. 
1821  upon  completion  of  a  testimonial 
appearance.  If  the  witness  is  a  current 
Finance  Board  employee  or  agent  or  a 
former  employee  or  agent  still  in  the 
employ  of  the  United  States,  the 
requester  promptly  must  remit  the 
witness  fees  to  the  Office  of  Resource 
Management.  If  the  witness  is  a  former 
employee  or  agent  that  is  not  currently 
employed  by  the  federal  government, 
the  requester  prompdy  must  remit  the 
witness  fees  directly  to  the  witness. 
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IIL  Notice  and  Public  Participation 

The  Finance  Board  is  promulgating 
this  procedural  rule  as  an  interim  final 
rule  in  order  to  fairly  and  effectively 
handle  pending  and  anticipated 
requests  for  unpublished  information. 
However,  because  this  type  of 
rulemaking  generally  requires  notice 
and  receipt  of  public  comment,  the 
Finance  Board  will  accept  written 
comments  on  the  interim  final  rule  on 
or  before  October  12, 1999. 

IV.  EffectiTe  Date 

For  the  reasons  stated  in  part  III 
above,  the  Finance  Board  for  good  cause 
finds  that  the  interim  final  rule  should 
become  effective  on  August  13, 1999. 
See  5  U.S.C.  553(d)(3). 

V.  Regnlatoiy  Flexibility  Art 

The  Finance  Board  is  adopting  part 
905  in  the  form  of  an  interim  final  rule 
and  not  as  a  proposed  rule.  Therefore, 
the  provisions  of  the  Regulatory 
Flexibility  Act  do  not  apply.  See  5 
U.S.C.  601(2)  and  603(a). 

VL  Paperworic  Reduction  Act 

The  interim  final  rule  does  not 
contain  any  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995.  See  44  U.S.C.  3501  et  seq. 
Consequently,  the  Finance  Board  has 
not  submitted  any  information  to  the 
Office  of  Management  and  Budget  for 
review. 

List  of  Subjects  in  12  CFR  Part  905 

Confidential  business  information. 
Federal  home  loan  banks.  Freedom  of 
information,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Finance  Board  hereby 
adds  12  CFR  part  905  to  read  as  follows: 

PART  905— AVAILABILITY  OF 
UNPUBLISHED  INFORMATION 

Sec. 

905.1  Definitions. 

905.2  Purposes  and  scope. 

905.3  Prohibition  on  unauthorized  use  and 
disclosure  of  unpublished  information. 

905.4  Requests  for  unpublished  information 
by  document  or  testimony. 

905.5  Ckmsideration  of  requests. 

905.6  Persons  and  entities  with  access  to 
unpublished  information. 

905.7  Availability  of  unpublished 
information  by  testimony. 

905.8  Availability  of  unpublished 
information  by  document. 

Authority:  5  U.S.C.  301;  12  U.S.C. 
1422b(a)(l). 

}905.1    Definitions. 
For  purposes  of  this  part: 


(a)  Finance  Board  means  the  agency 
established  as  the  Federal  Hotising 
Finance  Board. 

(b)  Legal  proceeding  means  any 
administrative,  civil,  or  criminal 
proceeding,  including  a  grand  jury  or 
discovery  proceeding,  in  which  neither 
the  Finance  Board  nor  the  United  States 
is  a  party. 

(c)  Unpublished  information  means 
information  and  docimients  created  or 
obtained  by  the  Finance  Board  in 
connection  with  the  performance  of 
official  duties,  whether  the  information 
or  documents  are  in  the  possession  of 
the  Finance  Board,  a  current  or  former 
Finance  Board  employee  or  agent,  a 
supervised  entity,  a  Federal  Home  Loan 
Bank  member,  government  agency,  or 
some  other  person  or  entity;  and 
information  and  documents  created  or 
obtained  by,  or  in  the  memory  of,  a 
ciurent  or  former  Finance  Board 
employee  or  agent,  that  was  acquired  in 
the  person's  official  capacity  or  in  the 
course  of  performing  official  duties.  It 
does  not  include  information  or 
documents  the  Finance  Board  must 
disclose  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  Privacy 
Act  (5  U.S.C.  552a),  or  the  Finance 
Board's  implementing  regulations  (12 
CFR  parts  904  and  909,  respectively).  It 
also  does  not  include  information  or 
docimients  that  were  previously 
published  or  disclosed  or  are 
customarily  furnished  to  the  public  in 
the  course  of  the  performance  of  official 
duties  such  as  the  annual  report  the 
Finance  Board  submits  to  Congress 
pursuant  to  section  2B(d)  of  the  Federal 
Home  Loan  Bank  Act  (12  U.S.C. 
1422b(d)),  press  releases,  Finance  Board 
forms,  and  materials  published  in  the 
Federal  Register. 

(d)  Supervised  entity  means  a  Federal 
Home  Loan  Bank,  the  Office  of  Finance, 
and  the  Financing  Corporation. 

f  905.2    Purpose  and  scope. 

(a)  Purpose.  The  purposes  of  this  part 
are  to: 

(1)  Maintain  the  confidentiality  and 
control  the  dissemination  of 
unpublished  information; 

(2)  Conserve  the  time  of  employees  for 
official  duties  and  ensure  that  Finance 
Board  resources  are  used  in  the  most 
efficient  manner; 

(3)  Maintain  the  Finance  Board's 
impartiality  among  private  litigants;  and 

(4)  Establish  an  onlerly  mechanism 
for  the  Finance  Board  to  process 
expeditiously  and  respond 
appropriately  to  requests  for 
unpublished  information. 

(d)  Scope.  (1)  This  part  applies  to  a 
request  for  and  use  and  disclosure  of 
unpublished  information,  including  a 


request  for  impublished  information  by 
doctmient  or  testimony  arising  out  of  a 
legal  proceeding  in  which  neither  the 
Finance  Board  nor  the  United  States  is 
a  party.  It  does  not  apply  to  a  request 
for  unpublished  information  in  a  legal 
proceeding  in  which  the  Finance  Board 
or  the  United  States  is  a  party  or  a 
request  for  information  or  records  the 
Finance  Board  must  disclose  imder  the 
Freedom  of  Information  Act,  Privacy 
Act,  or  the  Finance  Board's 
implementing  regulations. 

(2)  This  part  does  not,  and  may  not  be 
relied  upon  to  create  any  substantive  or 
procedural  right  or  benefit  enforceable 
against  the  Finance  Board. 

§  905.3    Prohibition  on  unauthorized  use 
and  disciosurs  of  unpubiished  information. 

(a)  In  general.  Possession  or  control 
by  any  person,  supervised  entity. 
Federal  Home  Loan  Bank  member, 
government  agency,  or  other  entity  of 
unpublished  information  does  not 
constitute  a  waiver  by  the  Finance 
Board  of  any  privilege  or  its  right  to 
control,  supervise,  or  impose  limitations 
on,  the  subsequent  use  and  disclosure  of 
the  information. 

(b)  Current  and  former  employees  and 
agents.  Except  as  authorized  by  this  part 
or  otherwise  by  the  Finance  Board,  no 
current  or  former  Finance  Board 
employee  or  agent  may  disclose  or 
permit  the  disclosure  in  any  manner  of 
any  impublished  information  to  anyone 
other  than  a  Finance  Board  employee  or 
agent  for  use  in  the  performance  of 
official  duties. 

(c)  Other  persons  or  entities 
possessing  unpublished  information.  (1) 
Except  as  authorized  in  writing  by  the 
Finance  Board,  no  person,  supervised 
entity,  Federal  Home  Loan  Bank 
member,  government  agency,  or  othor 
entity  in  possession  or  control  of 
unpublished  information  may  disclose 
or  permit  the  use  or  disclosiu'e  of  such 
information  in  any  manner  or  for  any 
piupose. 

(2)  All  impublished  information  made 
available  under  this  part  remains  the 
property  of  the  Finance  Board  and  may 
not  be  used  or  disclosed  for  any  purpose 
other  than  that  authorized  under  this 
part  without  the  prior  written 
permission  of  the  Finance  Board. 

(3)  Reports  of  examination, 
supervisory  correspondence,  and  other 
impublished  information  lawfully  in  the 
possession  of  a  supervised  entity. 
Federal  Home  Loan  Bank  member,  or 
government  agency  remains  the 
property  of  the  Finance  Board  and  may 
not  be  used  or  disclosed  for  any  purpose 
other  than  that  authorized  under  this 
part  without  the  prior  written 
permission  of  the  Finance  Board. 
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('  i  I  Any  person  or  entity  that  discloses 
or  iises  unpublished  information  except 
as  «i:cpressly  authorized  imder  this  part 
ma^  be  subject  to  the  penalties  provided 
in  1  \  U.S.C.  641  and  other  applicable 
law! .  A  current  Finance  Board,  Federal 
Hoime  Loan  Bank,  or  Office  of  Finance 
employee  also  may  be  subject  to 
adiOinistrative  or  disciplinary 
proceedings. 

(d)  Exception  for  supervised  entities 
caiMFedeml  Home  Loan  Bank  members. 
Whan  necessary  or  appropriate  for 
business  purposes,  a  supervised  entity. 
Federal  Home  Loan  Bank  member,  or 
any  director,  officer,  employee,  or  agent 
thek^f,  may  disclose  unpublished 
infptmation,  including  information 
contained  in,  or  related  to,  supervisory 
coinspondence  or  reports  of 
ex4:iunation,  to  a  person  or  entity 
offii^ally  connected  with  the  supervised 
enljity  or  Federal  Home  Loan  Bank 
mek|iber  as  officer,  director,  employee, 
attorney,  agent,  auditor,  or  independent 
auditor.  A  supervised  entity.  Federal 
Home  Loan  Bank  member,  or  a  director, 
^er,  employee,  or  agent  thereof,  also 
\  disclose  impublished  information 
ijconsiUtant  under  this  paragraph  if 
snsultant  is  under  a  written 
act  to  provide  services  to  the 
sujp^rvised  entity  or  Federal  Home  Loan 
Baitik  member  and  the  consultant  has 
agraed  in  writing: 

{X)  To  abide  by  the  prohibition  on  the 
diskilosure  of  unpublished  information 
coMained  in  this  section-,  and 

(^  That  it  will  not  to  use  the 
un|]iublished  information  for  any 
purposes  other  than  those  stated  in  its 
contract  to  provide  services  to  the 
sujb^rvised  entity  or  Federal  Home  Loan 
Bulk  member. 

Qb  )  Government  agencies.  The  Finance 
Bo^d  may  make  reports  of  examination, 
supervisory  correspondence,  and  other 
impublished  information  available  to 
'ler  federal  agency  or  a  state  agency 

!  where  necessary  in  the 
irmance  of  the  agency's  official 

As  used  in  this  paragraph,  the 
agency  does  not  include  a  grand 

Requests  for  unpublished 
infihnation  by  document  or  testimony. 

Form  of  requests.  A  request  for 
blished  information  must  be 
itted  to  the  Finance  Board  in 

writing  and  include  a  detailed 

detcription  of  the  basis  for  the  request. 

At|^  minimum,  the  request  must 

demonstrate  that: 

(1)  The  requested  information  is 
highly  relevant  to  the  piupose  for  which 
it  is  sought; 

(2)  The  requested  information  is  not 
available  from  any  other  source; 


(3)  The  need  for  the  information 
clearly  outweighs  the  need  to  maintain 
its  confidentiality;  and 

(4)  The  need  for  the  information 
clearly  outweighs  the  biuden  on  the 
Finance  Board  to  produce  it. 

(b)  Requests  for  documents.  If  the 
request  is  for  unpublished  information 
by  document,  the  request  must  include 
the  elements  in  paragraph  (a)  of  this 
section  and  also  must  adequately 
describe  the  record  or  records  sought  by 
type  and  date. 

(c)  Requests  for  testimony.  (1)  If  the 
request  is  for  unpublished  information 
by  testimony,  the  request  must  include 
the  elements  in  paragraph  (a)  of  this 
section  and  also  must  set  forth  the 
intended  use  of  the  testimony,  a 
summary  of  the  scope  of  the  testimony 
requested,  and  a  showing  that  no 
document  or  the  testimony  of  other  non- 
Finance  Board  persons,  including 
retained  experts,  could  be  provided  and 
used  in  lieu  of  the  testimony. 

(2)  Upon  submitting  a  request  to  the 
Finance  Board  for  unpublished 
information  by  testimony,  the  requester 
must  notify  all  other  parties  to  the 
matter  at  issue  of  the  request. 

(3)  After  receipt  of  a  request  for 
unpublished  information  by  testimony 
but  before  the  requested  testimony 
occurs,  a  party  to  the  matter  at  issue 
who  did  not  join  in  the  request  and  who 
wishes  to  question  the  witness  beyond 
the  scope  of  the  testimony  sought  by  the 
request,  must  timely  submit  its  own 
request  for  impublished  information 
piusuant  to  this  part. 

(d)  Requests  in  connection  with  legal 
proceedings.  If  the  request  for 
unpublished  information  arises  out  of  a 
legal  proceeding,  the  Finance  Board 
generally  will  require  that  the  legal 
proceeding  already  be  filed  before  it  will 
consider  the  request  In  addition  to  the 
elements  in  paragraph  (a)  of  this  section, 
requests  in  connection  with  legal 
proceedings  must  include  the  caption 
and  docket  niunber  of  the  case;  the 
forum;  the  name,  address,  phone 
number,  and  electronic  mail  address,  if 
available,  of  counsel  to  all  other  parties 
to  the  legal  proceeding;  the  requester's 
interest  in  the  case;  a  summary  of  the 
issues  in  litigation;  and  the  reasons  for 
the  request,  including  the  relevance  of 
the  impublished  information  and  how 
the  requested  information  will 
contribute  substantially  to  the 
resolution  of  one  or  more  specifically 
identified  issues  in  the  legal  proceeding. 

(e)  Expedited  requests.  If  a  requester 
seeks  a  response  in  less  than  60  days, 
the  request  must  explain  why  the 
request  was  not  submitted  earlier  and 
why  the  Finance  Board  should  expedite 
the  request. 


(f)  Where  to  submit  requests.  Send 
requests  for  unpublished  information  to 
the  Office  of  General  Counsel,  Federal 
Housing  Finance  Board.  1777  F  Street, 
N.W.,  Washington,  D.C.  20006. 

(g)  Additional  information.  (1)  From 
Ae  requester.  The  Office  of  General 
Counsel  may  consult  with  the  requester 
to  refine  and  limit  the  scope  of  the    . 
request  to  make  compliance  less 
burdensome  or  to  obtain  information 
necessary  to  make  an  informed 
determination  on  the  request.  A 
requester's  feilure  to  cooperate  in  good 
faith  with  the  Office  of  General  Counsel 
may  serve  as  the  basis  for  a 
determination  not  to  grant  the  request. 

(2)  From  others.  The  Office  of  General 
Counsel  may  inquire  into  the  facts  and 
circumstances  imderlying  a  request  for 
unpublished  information  and  rely  on 
sources  of  information  other  than  the 
requester,  including  other  parties  to  the 
matter  at  issue. 

i  905.5    Considerstion  of  requests. 

(a)  Discretion.  Each  decision 
concerning  the  availability  of 
unpublished  information  is  at  the  sole 
discretion  of  the  Finance  Board  based 
on  a  weighing  of  all  appropriate  factors. 
The  decision  is  a  final  agency  action 
that  exhausts  administrative  remedies 
for  disclosure  of  the  information. 

(b)  rime  to  respond.  The  Finance 
Board  generally  will  respond  in  writing 
to  a  request  for  unpublished  information 
within  60  days  of  receipt  absent  exigent 
or  unusual  circumstances  and 
dependent  upon  the  scope  and 

-  completeness  of  the  request. 

(c)  Factors  the  Finance  Board  may 
consider.  The  factors  the  Finance  Board 
may  consider  in  making  a  determination 
regarding  the  availability  of 
impublished  information  include: 

(1)  Whether  and  how  the  requested 
information  is  relevant  to  the  purpose 
for  which  it  is  sought; 

(2)  Whether  information  reasonably 
suited  to  the  requester's  needs  other 
than  the  requested  information  is 
available  from  another  source; 

(3)  Whether  the  requested  information 
is  privileged; 

(4)  If  the  request  is  in  connection  with 
a  legal  proceeding,  whether  the 
proceeding  has  been  filed; 

(5)  The  burden  placed  on  the  Finance 
Board  to  respond  to  the  request; 

(6)  Whether  production  of  the 
information  would  be  contrary  to  the 
pubUc  interest;  and 

(7)  Whether  the  need  for  the 
information  clearly  outweighs  the  need 
to  maintain  the  confidentiality  of  the 
information. 

(d)  Disclosure  of  unpublished 
information  by  others.  When  a  person  or 
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entity  other  than  the  Finance  Board  has 
a  claim  of  privilege  regarding 
unpublished  information  and  the 
information  is  in  the  possession  or 
control  of  that  person  or  entity,  the 
Finance  Board,  af  its  sole  discretion, 
may  respond  to  a  request  for  the 
information  by  authorizing  the  person 
or  entity  to  disclose  the  information  to 
the  requester  pursuant  to  an  appropriate 
confidentiality  order.  Finance  Board 
authorization  to  disclose  information 
under  this  paragraph  does  not  preclude 
the  person  or  entity  in  possession  of  the 
unpublished  information  from  asserting 
its  own  privilege,  arguing  that  the 
information  is  not  relevant,  or  asserting 
any  other  argument  to  protect  the 
information  frttm  disclosure. 

(e)  Notice  to  supervised  entities  and 
Federal  Home  Loan  Bank  members.  The 
Finance  Board  generally  will  notify  a 
supervised  entity  or  Federal  Home  Loan 
Bank  member  that  it  is  the  subject  of  a 
request,  unless  the  Finance  Board,  in  its 
sole  discretion,  determines  that  to  do  so 
would  advantage  or  prejudice  any  of  the 
parties  to  the  matter  at  issue. 

}906.6    Peraon*  and  entltiM  with  acceu 
to  unpuiMtolMd  infornwtkMt. 

(a)  Notice  to  Finance  Board.  Any 
person,  including  a  current  or  former 
Finance  Board  employee  or  agent,  or 
any  entity,  including  a  supervised 
entity.  Federal  Home  Loan  Bank 
member,  or  government  agency  that 
receives  a  request  for,  or  is  served  with 
a  subpoena,  order,  or  other  legal  process 
to  disclose  impublished  information  by 
document  or  testimony,  must 
immediately  notify  the  Office  of  General 
Counsel. 

(b)  Response  of  person  or  entity 
served  with  request.  Unless  the  Finance 
Board  has  authorized  in  writing 
disclosure  of  the  requested  information: 

(1)  A  current  or  former  Finance  Board 
employee  or  agent  or  a  supervised  entity 
that  must  respond  to  a  subpoena,  order, 
or  other  legal  process,  must  decline  to 
disclose  the  requested  information, 
citing  this  part  as  authority. 

(2)  A  non-Finance  Board  person  or 
entity  may  not  disclose  unpublished 
information  unless: 

(i)  The  requester  has  sought  the 
information  from  the  Finance  Board 
imder  this  part;  and  (ii)  After  the 
Finance  Board  or  the  Department  of 
Justice  has  had  the  opportunity  to 
appear  and  oppose  disclosure,  a  Federal 
court  has  ordered  the  person  or  entity  to 
disclose  the  information. 

(c)  Finance  Board  response.  If  the 
Finance  Board  does  not  authorize  in 
writing  disclosure  of  the  requested 
information,  the  Finance  Board  will 
provide  a  copy  of  this  part  to  the  person 


or  entity  at  whose  instance  the  process 
was  issued  and  advise  that  person  or 
entity  or  the  court  or  other  body  that  the 
Finance  Board  has  prohibited  disclosure 
of  the  information  under  this  part.  The 
Finance  Board  or  the  Department  of 
Justice  may  intervene  in  the  matter  at 
Issue,  attempt  to  have  the  compulsory 
process  withdrawn,  or  register  other 
appropriate  objections. 

§905.7    Availability  of  unpublished 
information  by  testimony. 

(a)  Scope.  (1)  The  scope  of 
permissible  testimony  is  limited  to  that 
set  forth  in  the  written  authorization 
granted  by  the  Finance  Board.  The 
Finance  Board  may  act  to  ensure  that 
the  scope  of  testimony  provided  is 
consistent  with  the  written 
authorization. 

(2)  A  party  to  the  matter  at  issue  that 
did  not  join  in  a  request  for  impublished 
information  who  wishes  to  question  a 
witness  beyond  the  authorized  scope 
must  request  expanded  authorization 
under  this  part.  The  Finance  Board  will 
attempt  to  render  decisions  on  such 
requests  in  an  expedited  manner. 

(3)  The  Finance  Board  generally  will 
not  authorize  a  current  employee  or 
agent  to  provide  expert  or  opinion 
testimony  for  a  private  party. 

(b)  Manner  in  which  testimony  is 
given.  (1)  The  Finance  Board  ordinarily 
will  make  the  authorized  testimony  of  a 
former  or  current  employee  or  agent 
available  only  through  written 
interrogatories  or  deposition.  The 
Finance  Board  will  not  authorize 
testimony  at  a  trial  or  hearing  unless  the 
requester  shows  that  properly 
developed  deposition  testimony  could 
not  be  used  or  would  be  inadequate  at 
the  trial  or  hearing. 

(2)  If  the  Finance  Board  has 
authorized  testimony  in  connection 
with  a  legal  proceeding,  the  requester 
must  cause  a  subpoena  to  be  served  on 
the  employee  in  accordance  with 
applicable  rules  of  procedure,  with  a 
copy  by  registered  or  certified  mail  to 
the  Office  of  General  Counsel. 

(3)  If  the  authorized  testimony  is 
through  deposition,  the  deposition 
ordinarily  will  take  place  at  the  Finance 
Board's  offices  at  a  time  that  will  avoid 
substantial  interference  with  the 
performance  of  the  employee's  official 
duties. 

(4)  The  requester  is  responsible  for  all 
costs  associated  with  an  employee's 
appearance,  including  provision  of  a 
copy  of  a  transcript  of  the  deposition  at 
the  request  of  the  Office  of  General 
Cotmsel.  The  person  whose  deposition 
was  transcribed  does  not  waive  his  or 
her  right  to  review  the  transcript  and 
note  errors. 


(c)  Restrictions  on  use  and  disclosure. 
The  Finance  Board  may  condition  its 
authorization  of  deposition  testimony 
on  an  agreement  of  the  parties  to 
appropriate  limitations,  such  as  an 
agreement  to  keep  the  transcript  of  the 
testimony  under  seal  or  to  make  the 
transcript  available  only  to  the  parties, 
the  court  or  other  body,  or  the  jury. 
Upon  request  made  pursuant  to  this  part 
or  on  its  own  initiative,  the  Finance 
Board  may  authorize  use  of  a  deposition 
transcript  in  another  legal  proceeding  or 
non-adversarial  matter. 

(d)  Responsibility  of  litigants.  If  the 
testimony  is  disclosed  in  connection 
with  a  legal  proceeding,  the  requester  is 
responsible  for: 

(1)  Promptly  notifying  all  other 
parties  to  the  legal  proceeding  of  the 
disclosuie,  and,  after  entry  uf  a 
protective  order,  providing  copies  of  the 
testimony  to  the  other  parties  who  are 
signatories  and  subject  to  the  protective 
order;  and 

(2)  At  the  conclusion  of  the  legal 
proceeding,  retrieving  the  testimony 
from  the  court  or  other  body's  file  as 
soon  as  it  is  no  longer  required  and 
certifying  to  the  Finance  Board  that 
every  party  covered  by  the  protective 
order  has  destroyed  the  unpublished 
iofonnation. 

§905.8    Availability  of  unpuMishMi 
information  by  documant 

(a)  Scope.  The  scope  of  permissible 
document  disclosure  is  limited  to  that 
set  forth  in  the  written  authorization 
granted  by  the  Finance  Board.  The 
Finance  Board  may  act  to  ensure  that 
the  scope  of  documents  provided  is 
consistent  with  the  written 
authorization. 

(b)  Restrictions  on  use  and  disclosure. 
The  Finance  Board  may  condition  a 
decision  to  disclose  impublished 
information  by  document  on  entry  of  a 
protective  order  satisfactory  to  the 
Finance  Board  by  the  court  or  other 
body  presiding  in  a  legal  proceeding  or, 
in  non-adversarial  matters,  on  a  written 
agreement  of  confidentiality  that  limits 
access  of  third  parties  to  the 
unpublished  information.  In  a  legal 
proceeding  in  which  a  protective  order 
already  has  been  entered,  the  Finance 
Board  may  condition  a  decision  to 
disclose  unpublished  information  upon 
inclusion  of  additional  or  amended 
provisions  in  the  protective  order.  Upon 
request  made  pursuant  to  this  part  or  on 
its  own  initiative,  the  Finance  Board 
may  authorize  use  of  the  documents  in 
another  legal  proceeding  or  non- 
adversarial  matter. 

(c)  Responsibility  of  litigants.  If  the 
documents  are  disclosed  in  connection 
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with  a  legal  proceeding,  the  requester  is 
lesponsible  for: 

(1)  Promptly  notifying  all  other 
parties  to  the  legal  proceediiig  of  the 
disclosure,  and,  after  entry  of  a 
protective  order,  providing  copies  of  the 
dociunents  to  the  other  parties  that  are 
signatories  and  subject  to  the  protective 
order;  and 

(2)  At  the  conclusion  of  the  legal 
proceeding,  retrieving  the  dociuhents 
from  the  court  or  other  body's  file  as 
soon  as  they  are  no  longer  required  and 
certifying  to  the  Finance  Board  that 
every  party  covered  by  the  protective 
order  has  destroyed  the  unpublished 
information. 

(d)  Certification  or  authentication.  If 
the  Finance  Board  has  authorized 
disclosure  of  impublished  information 
by  document,  it  will  provide  certified  or 
authenticated  copies  of  the  document 
upon  request. 

§905.9    Fms. 

(a)  Fees  for  records  search,  copying, 

Ei  certification.  Unless  waived  or 
uced,  a  requester  must  pay  a  fee  to 
Finance  Board  for  the  costs  of 
Isearching,  copying,  authenticating,  or 
jcertifying  unpublished  information  in 
[accordance  with  12  CFR  904.9.  The 
jOffice  of  Resource  Management 
generally  will  bill  a  requester  upon 
ompletion  of  the  production,  but,  in 
lertain  instances,  may  require  a 

uester  to  remit  payment  prior  to 
roviding  the  requested  information.  To 
ay  fees  assessed  under  this  section,  a 
quester  must  deliver  to  the  Office  of 
Resource  Management,  located  at  the 
federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  D.C.  20006,  a 
check  or  money  order  made  payable  to 
the  "Federal  Housing  Finance  Board." 

(b)  Witness  fees  and  mileage.  (1) 
Current  Finance  Board  or  federal 
employees.  If  the  Finance  Board 
luthorizes  disclosure  of  unpublished 
nformation  by  testimony  of  a  cunfent 

Finance  Board  employee  or  agent  or  a 
brmer  Finance  Board  employee  or  agent 
Afho  is  still  in  the  employ  of  the  United 
States,  upon  completion  of  the 
estimonial  appearance  the  requester 
nust  remit  promptly  to  the  Office  of 
esource  Management  payment  for 
itness  fees  and  mileage  computed  in 
iccordance  with  28  U.S.C.  1821. 
(2)  Former  employees  or  agents.  If  the 
inance  Board  authorizes  disclosure  of 
published  information  by  testimony 
if  a  former  Finance  Board  employee  or 
gent  who  is  not  currently  employed  by 
the  United  States,  upon  completion  of 
he  testimonial  appearance  the  requester 
:  nust  remit  promptly  to  the  witness  any 
'  vitness  fees  or  mileage  due  in 
accordance  with  28  U.S.C.  1821. 


Dated:  August  6, 1999. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairperson. 

[FR  Doc.  99-21060  Filed  8-12-99;  8:45  am] 
BtUJNO  CODE  e7a»-oi-«> 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  120 

Liquidation  of  Coliataral  And  Sale  of 
Commercial  Loana 

agency:  Small  Business  Administration. 
action:  Final  rule. 

summary:  Widi  this  rule.  SBA  amends 
its  regulation  regarding  the  liquidation 
and  sole  uf  lo<[ns.  As  part  of  a 
government-wide  initiative,  federal 
credit  agencies  are  being  directed  by  the 
Office  of  Management  and  Budget 
(OMB)  to  sell  their  loan  portfolios. 
Initially,  SBA  intends  to  sell  its 
portfolio  of  direct  and  piuchased  loans 
made  imder  the  authorities  of  the  7(a) 
and  501,  502,  503,  and  504  programs. 
This  will  include  both  seciued  and 
unsecured  loans  in  performing  and  non- 
performing  status.  The  loans  will  be 
sold  to  qualified  bidders  by  means  of 
competitive  procedines  at  publicly 
advertised  sales.  Bidder  qualifications 
will  be  set  for  each  sale  in  accordance 
with  the  terms  and  conditions  of  each 
sale.  SBA  also  intends  to  sell  its  disaster 
home  loans  and  disaster  business  loans, 
but  will  publish  separate  regulations 
regarding  these  sales. 
DATES:  This  rule  is  effective  August  13. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Blewett,  202-205-4202. 
SUPPLEMENTARY  INFORMATION:  SBA 
promulgates,  without  change,  a  rule 
which  it  proposed  on  June  29,  1999  {64 
FR  34745).  SBA  received  no  comments 
to  the  proposed  rule. 

13  CFR  120.540  sets  forth  SBA's 
policy  for  the  liquidation  of  collateral 
and  the  sale  of  commercial  loans.  SBA 
amends  and  expands  this  rule  to 
include  the  sale  of  difect  and  piut:hased 
loans  in  asset  sales.  Pub.  L.  104-134,  the 
"Debt  Collection  Improvement  Act  of 
1996,"  enacted  on  April  26, 1996, 
provides  that,  "the  head  of  an  executive 
*  *  *  agency  may  sell,  subject  to 
section  504(b)  of  the  Federal  Credit 
Reform  Act  of  1990  and  using 
competitive  procedures,  any  non-tax 
debt  owed  to  the  United  States  that  is 
delinquent  for  more  than  90  days."  31 
U.S.C.  3711(i)(l). 

The  Small  Business  Act,  15  U.S.C. 
634(b)(2),  provides  in  pertinent  part  that 


"(The  Administrator]  may  sell  at  public 
or  private  sale  *  *  *  in  (her)  discretion 
any  evidence  of  debt  *  *  *  personal 
property,  or  security  *  *  *"  It  further 
provides,  in  15  U.S.C.  634(b)(7)  that  the 
Administrator  may  "take  any  and  all 
actions  •   *  *  when  [she]  determines 
such  actions  are  necessary  or  desirable 
in  *  *  *  liquidating  or  otherwise 

dealing  with  or  realizing  on  loans 

*  »  *•> 

Piu-suant  to  this  statutory  authority, 
SBA  is  establishing  an  Asset  Sales 
Program  to  sell  portions  of  its  direct  and 
participation  loan  portfolios.  Under  the 
new  regulation,  SBA  may  sell  its  direct 
and  participation  loans  in  bulk  through 
competitive  procedures  at  publicly 
advertised  sales. 

Compliance  With  Executive  Orders 
12612, 12988.  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Paperwoiic 
Reduction  Act  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  final  rule  is  not 
a  significant  rule  within  the  meaning  of 
Executive  Order  12866,  since  it  is  not 
likely  to  have  an  annual  economic  effect 
of  $100  million  or  more,  result  in  a 
major  increase  in  costs  or  prices,  or  have 
a  significant  adverse  effect  on 
competition  or  the  U.S.  economy. 

SBA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 

SBA  certifies  that  this  final  rule  does 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  imder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35. 

For  purposes  of  Executive  Order 
12612.  SBA  certifies  that  this  final  rule 
has  no  federalism  implications 
warranting  preparation  of  a  Federalism 
Assessment.  For  purposes  of  Executive 
Order  12988,  SBA  certifies  that  this 
final  rule  is  drafted,  to  the  extent 
practicable,  to  accord  with  the  standards 
set  forth  in  paragraph  2  of  that  Order. 

List  of  Subiects  in  13  CFR  Part  120 

Loan  programs — business. 

For  the  reasons  stated  in  the 
preamble,  the  Small  Business 
Administration  amends  13  CFR  part  120 
as  follows: 

PART  120-BUSINESS  LOANS 

1.  The  autJiority  citation  for  part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634  (b)(6)  and  636(a) 
and  (h). 

2.  In  §  120.540,  revise  the  section 
heading,  add  paragraph  (b)(4),  and 
revise  paragraph  (d)  to  read  as  follows: 
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1120340    WtMtartSBA'spoNciM 
GonoMiUng  the  NqulcMlon  of  coMateral 
ttM  Ml*  Off  buslneM  loans? 


(b)*** 

(4)  Sell  direct  and  purchased  7(a)  and 
501,  502,  503  and  504  loans  in  asset 
sales.  SBA  will  offer  these  loans  for  sale 
to  qualified  bidders  by  means  of 
competitive  procedures  at  publicly 
advertised  sales.  Biddet  qualifications 
will  be  set  for  each  sale  in  accordance 
with  the  terms  and  conditions  of  each 
sale. 

*  •        •        •        • 

(d)  Recoveries  and  security  interests 
shared.  SBA  and  the  Lender  will  share 
pro  rata  (in  accordance  with  their 
respective  interests  in  a  loan)  all  loan 
payments  or  recoveries,  including 
proceeds  from  asset  sales,  ail  reasonable 
expenses  (including  advances  for  the 
care,  preservation,  and  maintenance  of 
collateral  seciuing  the  loan  and  the 
payment  of  senior  lienholders),  and  any 
security  interest  or  guarantee  (excluding 
SBA's  guarantee)  which  the  Lender  or 
SBA  may  hold  or  receive  in  connection 
with  a  loan. 

*  •        •        •        * 

Dated:  August  10. 1999. 
AidaAhraraz, 
Administrator. 
(FR  Doc.  99-21062  Filed  8-12-99;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Avtalion  Administratfcm 

14CFRPwt39 

[Docket  No.  gi-flM-27S-AD;  AnMndnMfit 
39-11251;  AD  99-17-02] 

RIN  2120nAAM 

AkworthinMS  Dtractivee;  Boeing 
Model  777  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Fiiud  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  777 
series  airplanes,  that  requires  repetitive 
inspections  of  the  safety  spring  wear 
plate  doubters  attached  to  the  auxiliary 
power  unit  (APU)  firewall, 
measiirement  of  wear  of  the  doublers, 
and  follow-on  actions,  if  necessary.  For 
certain  airplanes,  this  amendment  also 
requires  a  one-time  inspection  to  detect 
improper  clearance  between  the  safety 
spring  wear  plate  doubler  and  the  APU 
&rewall,  and  corrective  action,  if 
necessary.  This  amendment  also 


provides  for  optional  terminating  action 
for  the  repetitive  inspections.  This 
amendment  is  prompted  by  reports 
indicating  that  excessive  wear  was 
found  on  the  safety  spring  wear  plate 
doublers  on  the  APU  firewaU  of  Boeing 
Model  777  series  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  wear  of  the  safety 
spring  wear  plate  doublers  on  the  APU 
fiirewall,  which  could  result  in  a  hole  in 
the  APU  firewall,  and  consequent 
decreased  fire  protection  capability. 
DATES:  Effective  September  17, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regidations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
17, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHB)  INFORMATION  CONTACT:  Ed 
Hormel,  Aerospace  Engineer, 
Proptdsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2681; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  777  series  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  April  8, 1999  (64  FR 
17130).  That  action  proposed  to  require 
repetitive  inspections  of  the  safety 
spring  wear  plate  doublers  attached  to 
the  auxiliary  power  unit  (APU)  firewall, 
measurement  of  wear  of  the  doublers, 
and  follow-on  actions,  if  necessary.  For 
certain  airplanes,  that  action  also 
proposed  to  require  a  one-time 
inspection  to  detect  improper  clearance 
between  the  safety  spring  wear  plate 
doubler  and  the  APU  firewall,  and 
corrective  action,  if  necessary.  That 
action  also  provided  for  optional 
terminating  action  for  the  repetitive 
inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the  . 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  for  Extoision  of  the 
Conqiiiaiice  Time 

One  commenter  requests  that  the 
compliance  time  for  the  actions 
specified  by  paragraphs  (a),  (b).  and  (c) 
of  the  proposed  AD  be  extended.  The 
commenter  states  that  it  operates  34 
airplanes  affected  by  the  proposed  rule, 
including  airplanes  that  have 
accumulated  as  many  as  15,000  total 
flight  hours.  The  commenter  states  that 
it  has  begim  accomplishing  the 
terminating  action,  and  thus  far,  none  of 
the  removed  wear  plates  show  wear 
levels  approaching  penetration. 
Although  the  commenter  supports  the 
decision  to  mandate  Boeing  Alert 
Service  Bulletin  777-53A0018,  Revision 
1,  dated  February  11, 1999.  it  feels  that 
the  inspection  compliance  times 
specified  in  paragraphs  (a),  (b).  and  (c) 
of  the  proposal  are  unnecessarily 
conservative. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  extend  the 
compliance  time.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  the  safety 
implications,  parts  availability,  and 
normal  maintenance  schedules  for 
timely  accomplishment  of  the 
modification.  In  consideration  of  these 
items,  as  well  as  the  variability  in  the 
reported  wear  rate  of  the  safety  spring 
wear  plate  doublers  attached  to  the  /J*U 
firewall,  the  FAA  has  determined  that 
the  compliance  times  specified  in 
paragraphs  (a),  (b),  and  (c)  of  the  AD 
will  not  place  an  imdue  hardship  on  the 
majority  of  affected  operators,  and  an 
acceptable  level  of  safety  can  be 
maintained.  No  change  to  the  final  rule 
is  necessary. 

Explanation  of  Changes  Made  to  the 
Applicability 

The  final  rule  has  been  revised  to 
correct  the  applicability  of  the  AD.  In 
the  preamble  to  the  supplemental 
NPRM,  the  FAA  discussed  the 
difference  between  the  effectivity  listing 
of  the  alert  service  bulletin  and  the 
applicability  of  the  AD.  The 
supplemental  NPRM  stated  that  Model 
777  series  airplanes  after  line  number 
156  have  stainless  steel  wear  plate 
doublers  installed  prior  to  delivery. 
Since  the  issuance  of  the  supplemental 
NPRM,  the  FAA  has  determined  that 
there  are  four  airplanes  having  line 
niunbers  less  than  157  (line  numbers  94, 
102, 104,  and  120)  that  had  the  stainless 
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iteel  wear  plate  doublers  installed  prior 
;o  delivery.  The  alert  service  bulletin 
dentifies  airplanes  having  line  numbers 
»4, 102, 104,  120,  and  157  through  183 
nclusive,  as  Group  3  airplanes.  None  of 
these  airplanes  would  be  subject  to  the 
insafe  condition  described  above; 
herefore,  the  applicability  of  the  final 
ule  has  been  revised  to  include  only 
jroups  1  and  2  airplanes,  as  listed  in 
iie  alert  service  bulletin.  The  four 
iffected  airplanes  were  not  included  in 
he  cost  impact  in  the  proposed  rule; 
herefore,  no  change  is  required  to  the 
:ost  impact. 

i^ondusion 

After  careful  review  of  the  available 
lata,  including  the  conunents  noted 
ibove,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
idoption  of  the  rule  with  the  changes 
)reviously  described.  The  FAA  has 
ietermined  that  these  changes  will 
leither  increase  the  economic  burden 
m  any  operator  nor  increase  the  scope 
)ftheAD. 

'  jost.  Impact 

There  are  approximately  152 
i  drplanes  of  the  aHected  design  in  the 

vorldwide  fleet.  The  FAA  estimates  that 

15  airplanes  of  U.S.  registry  will  be 
•  Lffected  by  this  AD. 
It  will  take  approximately  2  work 

lours  per  airplane  to  accomplish  the 
1  equired  inspection  to  detect  wear  of  the 
I  lafety  spring  wear  plate  doublers,  at  an 

iverage  labor  rate  of  $60  per  work  hoiu. 

iased  on  these  figures,  the  cost  impact 
( >f  this  inspection  required  by  this  AD 
I  in  U.S.  operators  is  estimated  to  be 
;  4,200,  or  $120  per  airplane,  per 
:  nspection  cycle. 

The  cost  impact  figure  discussed 
I  ibove  is  based  on  assumptions  that  no 
( iperator  has  yet  accomplished  any  of 
1  he  proposed  requirements  of  this  AD 
I  iction,  and  that  no  operator  would 
I  [ccomplish  those  actions  in  the  future  if 
t  his  AD  were  not  adopted. 

Should  an  operator  be  required  to 
I  iccomplish  the  temporary  repair,  it  will 
1  ake  approximately  2  work  hours  per 
1  irplane  to  accomplish  the  repair,  at  an 

verage  labOr  rate  of  $60  per  work  hoiu-. 

Iased  on  these  figures,  the  cost  impact 
f  the  temporary  repair  is  estimated  to 
e  $120  per  airplane. 
Should  an  operator  be  required  to 
iccomplish  the  inspection  to  detect 
improper  clearance  between  the  safety 
s  pring  wear  plate  doubler  and  the  APU 
i  irewall,  it  will  take  approximately  1 
\  trork  hour  per  airplane  to  accomplish 
I  le  inspection,  at  an  average  labor  rate 
( f  $60  per  work  hour.  Based  on  these 
1  Igures,  the  cost  impact  of  this 


inspection  is  estimated  to  be  $60  per 
airplane. 

Should  an  operator  be  required  or 
elect  to  accomplish  the  replacement  of 
the  wear  plate  doublers,  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts,  if  acquired  from 
the  manufacturer,  will  cost 
approximately  $193  per  airplane.  Based 
on  these  figures,  the  cost  impact  of 
replacement  of  the  wear  plate  doublers 
is  estimated  to  be  $373  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regxilations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [AmMKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-17-02    Boeing:  Amendment  39-11251. 
Docket  98-NM-275-AD. 
Applicability:  Model  777  series  airplanes 
listed  as  Groups  1  and  2  airplanes  in  Boeing 
Service  Bulletin  777-53A0018,  Revision  1. 
dated  February  11. 1999;  certificated  in  any 
category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  {jerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  luetiiud  ufcunipiiance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  wear  of  the  safety 
spring  wear  plate  doublers  on  the  auxiliary 
power  unit  (APU)  firewall,  which  could 
result  in  a  hole  in  the  APU  firewall,  and 
consequent  decreased  fire  protection 
capability,  accomplish  the  following: 

Initial  Inspection 

(a)  Perform  a  visual  inspection  of  the  two 
safety  spring  wear  plate  doublers  on  the  APU 
firewall,  and  measure  any  wear  of  the 
doublers,  in  accordance  with  Boeing  Service 
Bulletin  777-53A0O18.  Revision  1,  dated 
February  11, 1999,  at  the  time  specified  in 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this  AD, 
as  applicable. 

(1)  For  airplanes  that  have  accumulated 
6,000  total  flight  hours  or  less  as  of  the- 
effective  date  of  this  AD:  Inspect  and 
measure  prior  to  the  accumulation  of  6.300 
total  fiight  hours. 

(2)  For  airplanes  that  have  accumulated 
more  than  6,000  but  less  than  10.000  total 
flight  hours  as  of  the  effective  date  of  this 
AD:  Inspect  and  measure  within  30  days  af^er 
the  effective  date  of  this  AD. 

(3)  For  airplanes  that  have  accumulated 
10,000  total  flight  hours  or  more  as  of  the 
effective  date  of  this  AD:  Inspect  and 
measure  within  10  days  after  the  effective 
date  of  this  AD. 

Note  2:  Inspections,  repairs,  and 
modifications  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
Boeing  Alert  Service  Bulletin  777-53A0018, 
dated  June  29. 1998,  are  considered 
acceptable  for  compliance  with  this  AD, 
provided  that  the  actions  required  by 
paragraph  (f)  of  this  AD,  as  applicable,  are 
accomplished  in  accordance  with  Boeing 
Service  Bulletin  777-53A0018,  Revision  1. 
dated  February  11, 1999. 
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RapHitiv*  lospectifl 

(b)  If,  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  the  wear  on  each 
doubler  measures  less  than  0.045  inch,  repeat 
the  inspection  and  measurement  required  by 
paragraph  (a)  of  this  AO  thereafter  at 
intervals  not  to  exceed  60  days,  in 
accordance  with  Boeing  Service  Bulletin 
777-53A0018,  Revision  1,  dated  February  11, 
1999;  until  paragraph  (g)  of  this  AD  has  been 
accomplished. 

(c)  If,  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  the  wear  on  either 
doubter  measures  greater  than  or  equal  to 
0.045  inch,  but  does  not  penetrate  into  or 
through  the  APU  firewall:  Repeat  the 
inspection  and  measurement  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  30  days,  in 
accordance  with  Boeing  Service  Bulletin 
777-53A0018,  Revision  1,  dated  February  11, 
1999;  until  paragraph  (g)  of  this  AD  has  been 
accomplished. 

CuiiMJiTV  Actions 

(d)  If,  diuing  the  inspection  required  by 
paragraph  (a)  of  this  AD,  any  wear  penetrates 
through  either  doubler  and  into  or  through 
the  APU  firewall:  Within  20  days  after 
detection  of  the  wear,  accomplish  either 
paragraph  (d)(1)  or  (d)(2)  of  this  AD  in 
accordance  with  Boeing  Service  Bulletin 
777-53A0O18,  Revision  1.  dated  February  11, 
1999. 

(1)  Install  a  temporary  stainless  steel  patch 
on  both  doublers,  and  within  4,000  flight 
cycles  after  installation  of  the  temporary 
patch,  accomplish  the  requirements  of 
paragraph  (e)  of  this  AD. 

(2)  Accomplish  the  requiraaients  of 
paragraph  (e)  of  this  AD. 

(e)  For  airplanes  on  which  wear  is  detected 
that  penetrates  through  either  doubler  and 
into  or  through  the  APU  firewall: 
Accomplish  the  requirements  of  paragraphs 
(e)(1)  and  (e)(2)  of  this  AD  at  the  time 
specified  in  paragraph  (d)  of  this  AD,  as 
applicable. 

(1)  Repair  the  damage  to  the  APU  firewall 
in  accordance  with  a  method  approved  by 
the  Manager,  Seattle  Aircraft  Certification 
Office  (ACXD),  FAA,  Transport  Airplane 
Directorate. 

(2)  Replace  both  existing  wear  plate 
doublers  of  the  APU  firewall  with  new 
stainless  steel  wear  plate  doublers  in 
accordance  with  Boeing  Service  Bulletin 
777-53 A0018,  Revision  1,  dated  February  11, 
1999.  Such  replacement  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraphs  (b) 
and  (c)  of  this  AD. 

One-Tuna  Inspection 

(f)  For  airplanes  having  L/N  001  through 
037  inclusive  that  have  been  modified  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Boeing  Alert  Service  Bulletin  777- 
53A0018.  dated  )une  29. 1998:  Within  4  years 
after  the  effective  date  of  this  AD,  perform  a 
one-time  visual  inspection  to  detect  improper 
clearance  between  the  safety  spring  wear 
plate  doublers  and  the  APU  firewall,  in 
accordance  with  Boeing  Service  Bulletin 
777-53A0018,  Revision  1,  dated  February  11. 
1999. 


(1)  If  the  doublers  are  not  in  contact  with 
the  chemically  milled  pocket  of  the  APU 
firewall,  no  further  action  is  required  by  this 
paragraph. 

(2)  If  the  doublers  are  in  contact  with  the 
chemically  milled  pocket  of  the  APU 
firewall,  prior  to  fiirther  flight,  install  shims 
between  the  safety  spring  wear  plate  doublers 
and  the  APU  firewall,  in  accordance  with 
Part  6  of  the  Accomplishment  Instructions  of 
the  service  bulletin. 

Optional  Terminating  Action 

(g)  Replacement  of  the  existing  wear  plate 
doublers  of  the  APU  firewall  with  new 
stainless  steel  wear  plate  doublers,  in 
accordance  with  Boeing  Service  Bulletin 
777-53 A0018,  Revision  1,  dated  February  11. 
1999,  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraphs  (b)  and  (c)  of  this  AD. 

Alternative  Mathuds  of  Compliance 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Fligbt  Pennits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  RefiBfeilcir" 

(j)  Except  as  providedby  paragraph  leK].) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
777-53A0018,  Revision  1.  dated  February  11, 
1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  virith  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washingtcm  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC. 

(k)  This  amendment  becomes  effective  on 
September  17. 1999. 

Issued  in  Renton.  Washington,  on  August 
4, 1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-20501  Filed  8-12-99;  8:45  am] 
BNJJNQ  CODE  4*10-1*-^ 


DEPARTMENT  OF  TRANSPORTATION 
FMMral  Aviation  Admintetntion 
14  CFR  Part  39 

[Dockat  No.  M-CE-20-AO;  AmwMlnMnt  39- 
11250;  AD  99-17-01] 

RIN  2120-AA64 

Airworthinasa  Dlractivaa;  Pilatua 
Aifcrafl  Ltd.  Modala  PC-12  and  PC-12/ 
45Alrplanaa 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Pilatus  Aiicrafl  Ltd. 
(Pilatus)  Models  PC-12  and  PC-12/45 
jdrplanes.  This  AD  requires  replacing  all 
flap  drive  shafts  with  flap  drive  shafts 
of  improved  design,  installing 
additional  gaskets  on  tiie  power  drive 
unit,  and  modifying  the  attachment  and 
supporting  hardware.  This  AD  is  the 
resiilt  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Switzerland.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the  flap 
drive  shafts  from  corroding  to  the  point 
where  the  flexible  shafts  in  the  flap 
drive  system  rupture,  which  could 
result  in  the  inability  to  utilize  the  flap 
system  with  reduced  airplane  control. 

DATES:  Effective  October  1, 1999. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved'by  the  Director 
of  the  Federal  Register  as  of  October  1 , 
1999. 

ADDRESSES:  S«vice  information  that 
applies  to  this  AD  may  be  obtained  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland: 
telephone:  +41  41  619  63  19;  facsimile: 
+41  41  610  33  51.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Regional  Coimsel. 
Attention:  Rules  Docket  No.  99-CE-20- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700. 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roman  T.  Gabrys,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missotui 
64106;  telephone:  (816)  426-6932; 
facsnnile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
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!  vents  Leading  to  the  Ismance  of  This 

in 

A  proposal  to  amend  part  39  of  the 
federal  Aviation  Regulations  (14  CFR 
^ait  39)  to  include  an  AD  that  would 
ply  to  certain  Pilatus  Models  PC-112 
d  PC-12/45  airplanes  was  published 
the  Federal  Register  as  a  notice  of 
posed  rulemaking  (NPRM)  on  Jime 
,  1999  (64  FR  31756).  The  NPRM 
posed  to  require  replacing  all  flap 
ive  shafts  widi  flap  drive  shafts  of 
proved  design,  installing  additional 
kets  on  the  power  drive  unit,  and 
odifying  the  attachment  and 
pporting  hardware.  Accomplishment 
the  proposed  action  as  specified  in 
e  NPRM  woiUd  be  required  in 
cordance  with  Pilatus  Service  Bulletin 
b.  27-003,  dated  March  8, 1999. 
The  NPRM  was  the  result  of 
andatory  continuing  airworthiness 
nformation  (MCAI)  issued  by  the 
1  lirworthiness  authority  for  Switzerland. 
Interested  persons  have  been  a^orded 
i  in  opportimity  to  participate  in  the 
1  aaking  of  this  amendment.  No 
( :pmments  were  received  on  the 
oposed  rule  or  the  FAA's 
termination  of  the  cost  to  the  public. 

i  FAA's  Determinatioii 

After  careful  review  of  all  available 
formation  related  to  the  subject 

tsented  above,  the  FAA  has 
itermined  that  air  safety  and  the 

blic  interest  require  the  adoption  of 
le  rule  as  proposed  except  for  minor 
'Itorial  corrections.  The  FAA  has 
itermined  that  these  minor  corrections 
ill  not  change  the  meaning  of  the  AD 
d  will  not  add  any  additional  burden 
on  the  public  than  was  already 
oposed. 

mpliance  Time  of  This  AD 

The  imsafe  condition  specified  by  this 
~  is  caused  by  corrosion.  Corrosion 
occur  regardless  of  whether  the 
raft  is  being  operated.  For  example, 
( orrosion  could  develop  on  one  of  the 
{ ffected  airplanes  at  a  certain  time;  then, 
i  fallowed  to  go  undetected,  the 
t  drrosion  could  develop  into  a  more 
irious  problem  even  if  the  airplane  is 
I  storage.  Therefore,  to  assure  that  the 
Isafe  condition  specified  in  this  AD 
es  not  go  imdetected  for  a  long  period 
time,  the  compliance  is  presented  in 
endar  time  instead  of  horns  time-in- 
ice  (TIS). 

Impact 

jThe  FAA  estimates  that  69  airplanes 
1  ^  the  U.S.  registry  will  be  affected  by 
tins  AD,  that  it  will  take  approximately 
19  workhours  per  airplane  to 
a  c  complish  this  action,  and  that  the 
a  \  erage  labor  rate  is  approximately  $60 


an  hour.  Parts  will  be  provided  by  the 
manufacture'  to  the  owners/operators  of 
the  affected  aircraft  free-of-charge. 
Based  on  these  figiues,  the  total  cost 
impact  of  this  AD  on  US  operators  is 
estimated  to  be  $78,660,  or  $1,140  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  RegiUatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  direictive 
(AD)  to  read  as  follows: 

9&-17-01    Pilatus  Aircraft  Ltd.:  Amendment 

39-11250;  Docket  No.  99-CE-20-AD. 

Applicability:  Models  PC-12  and  PC-12/45 

airplanes,  manufacturer  serial  number  (MSN) 

101  through  239,  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whe&er  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  the  flap  drive  shafts  from 
corroding  to  the  point  where  the  flexible 
shafts  in  the  flap  drive  system  niptiuv,  which 
could  result  in  the  inability  to  utilize  the  flap 
system  with  reduced  airplane  control, 
-accomplish  the  following: 

(a)  Within  the  next  4  calendar  months  after 
the  effective  date  of  this  AD,  accomplish  the 
following  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Pilatus  Service  Bulletin  No.  27-003,  dated 
March  8,  1999: 

(1)  Replace  all  flap  drive  shafts  with  flap 
drive  shafts  of  improved  design  (part 
numbers  as  specified  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD); 

(2)  Install  additional  gaskets  on  the  power 
drive  unit;  and 

(3)  Modify  the  attachment  and  supporting 
hardware. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  affected  airplane, 
a  flap  drive  shaft  assembly  that  is  not  of  the 
following  part  numbers  (or  FAA -approved 
equivalent  part  numbers): 

(1)  Part  number  945.02.02.201:  Flap  Drive 
Shaft  953D100-5  (Inboard);  and 

(2)  Part-number  945.02.02.202:  Flap  Drive 
Shaft  953D100-7  (Outboard). 

Note  2:  The  FAA  recommends  that  the 
owner/operator  of  the  aft^ected  airplanes 
insert  Pilatus  Temporary  Revision  No.  27-07. 
dated  )anuary  8,  1999,  into  the  PCl2 
Maintenance  Manual  at  the  same  time  this 
AD  is  accomplished  to  assure  that  the 
maintenance  procedures  for  the  improved 
design  parts  are  current. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900.  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Pilatus  Service  Bulletin  No:  27- 
003,  dated  March  8, 1999,  should  be  directed 
to  Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stand,  Switzerland: 
telephone:  +41  41  619  63  19;  facsimile:  -*-41 
41  610  33  51.  This  service  information  may 
be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel.  Room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 

(f)  The  replacements,  installations,  and 
modification  required  by  this  AD  shall  be 
done  in  accordance  with  Pilatus  Service 
Bulletin  No:  27-003,  dated  March  8, 1999. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pilatus  Aircraft  Ltd..  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB  99-241,  dated  May  8, 1999. 

(g)  This  amendment  becomes  effective  on 
October  1, 1999. 

Issued  in  Kansas  City,  Missouri,  on  August 
3.  1999. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  99-20568  Filed  8-12-99;  8:45  am] 
BtLUNG  COOC  4«10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[AlrspM*  Doclwt  No.  99-AAL-6) 

Revision  of  Class  D  Airspace;  L,alce 
Hood,  Elmendorf  AFB,  and  Merrill 
Field,  AK  Revision  of  Class  E 
Airspace;  Elmendorf  AFB  and  Merrill 
Field,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rulg. 

summary:  This  action  revises  the  Class 
D  airspace  at  Lake  Hood.  AK,  Elmendorf 
Air  Force  Base  (AFB),  AK.  and  Merrill 
Field,  AK,  as  well  as  the  Class  E 
airspace  (designated  as  surface  areas)  at 
EUnendorf  AFB,  AK,  and  Merrill  Field, 
AK.  The  revision  of  the  Anchorage, 
Alaska,  Terminal  Airspace  Area 
segment'boundaries  affecting  Lake 
Hood.  AK,  Elmendorf  AFB,  AK,  and 
Merrill  Field,  AK,  made  this  action 
necessary.  With  the  exception  of  the 


internal  boimdary  between  Merrill 
Field,  AK,  and  Lake  Hood.  AK.  airspace 
areas,  the  adoption  of  this  rule  will 
result  in  the  alignment  of  Class  D 
airspace  to  coincide  with  the  revised 
Anchorage  Terminal  Airspace  segment 
boundaries,  eliminating  chart  clutter 
and  confusion  between  segment.  Class  D 
boundaries,  and  Class  E  boimdaries.  The 
adoption  of  this  rule  will  also  align  the 
Elmendorf  AFB,  AK,  and  Merrill  Field, 
AK,  Class  E  airspace  areas  (designated 
as  surface  areas)  with  the  Class  D 
boundaries. 

EFFECTIVE  DATE:  0901  UTC,  November  4, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ehirand,  Operations  Branch, 
AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  nimiber  (907)  271-5898;  fax: 
(907)  271-2850;  email: 
Bob.Durand@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at. 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  1, 1997,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  (62  FR  190)  to  revise  the 
Anchorage,  Alaska,  Terminal  Area 
(Docket  No.  29029,  Notice  No.  97-14). 
In  this  rulemaking,  the  segment 
boundaries  for  the  Merrill,  Lake  Hood, 
and  Elmendorf  AFB  segments  were 
revised.  On  March  29, 1999,  the  FAA 
published  the  final  rule  in  the  Federal 
Register  (62  FR  14971)  for  the 
Anchorage,  Alaska,  Terminal  Area, 
revising  boundaries  and  descriptions  for 
each  segment  with  the  effective  date  as 
Jime  17,  1999. 

On  April  20, 1999  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  D  and  Class  E  airspace  in  the 
Anchorage,  Alaska,  Terminal  Area  was 
published  in  the  Federal  Register  (64 
FR  19310).  The  proposal  was  necessary 
to  match  the  Class  D  and  Class  E 
airspace  boundanes  to  the  changes  in 
segment  boimdaries  in  the  Anchorage, 
Alaska,  Terminal  Area  published  in 
airspace  docket  29029. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  comments  to  the  proposal 
were  received,  however,  the  coordinates 
for  West  High  School,  Ship  Creek,  and 
Point  Noname  were  published  with 
errors.  The  corrected  coordinates  for 
West  High  School  are  61°12'01"N.. 
149°55'00"W.;  Ship  Creek  are 
61°13'26"N.,  149°53'37"W.;  and  Point 


Noname  are  ei'lS'se'T^J..  149°55'39"W. 
Additionally,  the  Class  D  internal 
boimdary  between  Lake  Hood,  AK,  and 
Merrill  Field,  AK,  was  modified  at  the 
request  of  Merrill  Field  and  Anchorage 
Airport  Traffic  Control  Towers  (ATCT) 
to  return  to  the  pre-existing  boundaries 
for  the  following  reasons:  (1)  increase 
lateral  separation  between  Merrill 
Field's  West  High  and  Chester  Creek 
arrival  and  departtire  routes;  (2) 
increased  lateral  separation  between 
Merrill  Field  traffic  and  Lake  Hood 
traffic;  (3)  operational  advantage  to  both 
Lake  Hood  ATCT  and  Merrill  Field 
ATCT  whereas  aircraft  traversing  from 
Point  MacKenzie  Visual  Check  Point  to 
the  West  High  School  Visual  Check 
Point  would  not  be  spilling  over  into 
Lake  Hood  Class  D  airspace,  requiring 
additional  Lake  Hood  ATCT  to  Merrill 
Field  ATCT  coordination  and 
communication;  and  (4)  operational 
advantage  to  both  Lake  Hood  ATCT  and 
Merrill  Field  ATCT  whereas  aircraft, 
avoiding  direct  overflight  of  West  High 
School,  flying  south  of  and  around  the 
school  (current  operational  standard) 
would  not  be  spilling  over  into  Lake 
Hood  Class  D  airspace. 

The  boundary  change  between  Lake 
Hood  and  Merrill  Field  Class  D 
airspaces  is  an  internal  boundary 
modification  and  does  not  affect  the 
external  Class  D  boundaries.  The  Lake 
Hood  Class  D  airspace  description  will 
now  read"*   *  *    within  a  line 
beginning  at  Point  Mackenzie,  thence 
direct  to  the  Mouth  of  Fish  Creek, 
thence  direct  to  the  Northern  Lights 
Boulevard  (Blvd)  raihoad  bridge,  thence 
direct  to  the  intersection  of  Tudor  Road 
and  the  New  Seward  Highway,  *  *  *" 
The  Merrill  Field  Class  D  and  Class  E 
airspace  descriptions  will  now  read 
"*   *   *  west  along  Tudor  Road  to  the 
New  Seward  Highway,  thence  direct  to 
the  Northern  Lights  Blvd  railroad 
bridge,  thence  direct  to  the  Mouth  of 
Fish  Creek,  thence  direct  to  Point 
MacKenzie,  *   *  *"  The  coordinates  for 
Northern  Lights  Blvd  railroad  bridge 
and  Mouth  of  Fish  Creek  have  been 
added:  Northern  Lights  Blvd  railroad 
bridge  (lat.  61°ll'43'TsI.,  long 
149°55'48"W.)  and  Mouth  of  Fish  Creek 
(lat.  61°12'21"N.,  long.  149°55'59"W.). 

The  Federal  Aviation  Administration 
has  determined  that  these  changes  are 
editorial  in  nature  and  will  not  increase 
the  scope  of  this  rule.  Except  for  the 
non-substantive  change  just  discussed, 
the  rule  is  adopted  as  written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  D  airspace  areas  are  published 
in  paragraph  5000  and  the  Class  E 
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j  L  rspace  designated  as  siuface  areas  are 
)Liblished  in  paragraph  6002  in  FAA 
er  7400.9F,  Airspace  Designations 
d  Reporting  Points,  dated  September 
,  1998,  and  effective  September  16, 
98,  which  is  incorporated  by 
ference  in  14  CFR  71.1  (63  FR  50139; 
ptember  21, 1998).  The  Class  D  and 
s  E  airspace  designations  listed  in 
1 1  lis  docmnent  will  be  revised  and 
)  iblished  subsequently  in  the  Order. 

'lie  Rule 

This  amendment  to  14  CFR  part  71 
vises  Class  D  and  Class  E  airspace  in 
e  Anchorage,  Alaska,  Terminal  Area, 
ith  the  exception  of  the  internal 
undary  between  Merrill  Field,  AK, 

d  Lake  Hood,  AK,  airspace  areas,  the 
tended  effect  of  this  action  is  to  align 
e  Class  D  airspace  boimdaries  at  Lake 

",  Elmendorf  AFB,  and  Merrill 
leld,  AK,  to  match  the  revised 

chorage,  Alaska,  Terminal  Area 
ent  boundaries  and  align  the  Class 
airspace  areas  at  Elmendorf  AFB,  AK, 
d  Merrill  Field,  AK,  to  match  the 
s  D  boimdaries. 

The  FAA  has  determined  that  these 
h)posed  regulations  only  involve  an 
tabUshed  body  of  technical 

ations  for  which  frequent  and 
utine  amendments  are  necessary  to 
.fep  them  operationally  current.  It, 
eiefoie  — (1)  is  not  a  "significant 
tory  action"  imder  &cecutive 
er  12866;  (2)  is  not  a  "significant 
e"  \mder  DOT  R^ulatory  Policies 
d  Procedures  (44  FR  11034;  February 
,  1979);  and  (3)  does  not  warrant 
i^paration  of  a  regulatory  evaluation  as 
le  anticipated  impact  is  so  minimal. 
;ce  this  is  a  routine  matter  that  will 
y  affect  air  trafGc  procedures  and  air 
ivigation,  it  is  certified  that  this  rule, 
en  promulgated,  will  not  have  a 

ficant  economic  impact  on  a 
bstantial  number  of  small  entities 
der  the  criteria  of  the  Regulatory 
ixibility  Act. 

:  of  Subjects  in  14  CFR  Part  71 

space,  Incorporation  by  reference, 
^vigation  (air). 

loption  of  the  Anmidinent 

I  consideration  of  the  foregoing,  the 
ieral  Aviation  Administration 
lends  14  CFR  part  71  as  follows: 


VRJ  71—  DESIGNATION  OF  CLASS 
I  CLASS  B,  CLASS  C,  CLASS  0,  AND 
i  E  AIRSPACE  AREAS; 

AIRWAYS;  ROUTES;  AND  REPORTING 

POINTS 

1.  The  authority  citation  for  14  CFR 
Iji  rt  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103,  401 13, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [ARMnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points. 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


AALAKD 

(Revised] 


Anchorage,  Elmendorf  AFB,  AK 


Anchorage,  Elmendorf  AFB,  AK 

(Ut.  61°15'11"  N.,  long.  149°4r38"  W.) 
Point  Noname 

(Lat.  61''15'36"  N.,  long.  149°55'39"  W.) 
Ship  Creek 
(Ut.  61''13'26"N.,  long.  149»53'37"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  line  beginning  at  Point  Noname; 
thence  via  the  north  bajik  of  the  Knik  Arm 
to  the  intersection  of  the  4.7-mile  radius  of 
Elmendorf  AFB;  thence  clockwise  along  the 
4.7-mile  arc  of  Elmendorf  AFB  to  long. 
149''46'44"  W.,  thence  south  along  long. 
149''46'44"  W.  to  lat.  61°19'10"  N.,  thence  to 
lat.  61°17'58"  N.  long.  149°44'08"  W.,  thence 
to  lat.  eioirso"  N.  long.  149''43'08"  W., 
thence  south  along  long.  149°43'08"  W.  to  the 
Glenn  Highway,  thence  south  and  west  along 
the  Glenn  Highway  to  Muldoon  Road,  thence 
direct  to  the  Mouth  of  Ship  Creek,  thence 
direct  to  the  point  of  beginning;  excluding 
that  airspace  within  the  Anchorage 
International  Airport,  AK,  Class  C  airspace. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


AAL  AK  D  Anchorage.  Lake  Hood.  AK 
(Reviaed] 

Anchorage,  Lake  Hood,  AK 

(Lat.  61''10'48"N.,  long.  149°58'19"  W.) 
Anchorage  Air  Traffic  Control  Tower 

(Ut.  61''10'36"  N.,  long.  149°58'59"  W.) 
Point  MacKenzie 

(Ut.  61''14'14"N.,  long.  149<»59'12'' W.) 
Northern  Lights  Blvd  Railroad  Bridge 

(Ut.  61''11'43''  N.,  long  149'55'48"  W.) 
Mouth  of  Fish  Creek 

(Ut.  61°12'21"  N.,  long.  149''55'59"  W.). 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  line  beginning  at  Point  Mackenzie, 
thence  direct  to  the  Mouth  of  Fish  Creek, 
thence  direct  to  the  Northern  Lights  Blvd 
railroad  bridge,  thence  direct  to  the 
intersection  of  Tudor  Road  and  the  New 
Seward  Highway,  thence  south  along  the 
New  Seward  Highway  to  the  090°  bearing 
from  the  Anchorage  Air  Traffic  Control 
Tower,  thence  west  direct  to  the  Anchorage 
Air  Traffic  Control  Tower,  thence  north  along 
the  350°  bearing  from  the  Anchorage  Air 
Traffic  Control  Tower  to  the  north  bank  of 


Knik  Arm,  thence  via  the  north  bank  of  Knik 
Arm  to  the  point  of  beginning;  excluding  that 
airspace  within  the  Anchorage  International 
Airport.  AK,  Class  C  airspace. 


AALAKD 
[Revised] 


Anchorage,  Merrill  Field,  AK 


Anchorage,  Merrill  Field,  AK 

(Ut.  61°12'52"N.,  long.  149°50'46"  W.) 
Point  Noname 

(Ut.  61°15'36"  N.,  long.  149«55'39"  W.) 
Point  MacKenzie 

(Ut.  61°14'14"N.,  long.  149°  59'12"W.) 
Ship  Creek 

(Ut.  61°13'26"N.,  long.  149°53'37"W.) 
Northern  Lights  Blvd  Railroad  Bridge 

(Ut.  61°11'43"  N.,  long  149°55'48"W.) 
Nouth  of  Fish  Creek 

(Ut.  61°12'21"N.,  long.  149°55'59"W.). 

That  airspace  extending  upward  from  the 
"surface  to  and  including  2,500  feet  MSL 
within  a  line  beginning  at  Point  Noname, 
thence  direct  to  the  Mouth  of  Ship  Creek, 
thence  direct  to  the  intersection  of  the  Glenn 
Highway  and  Muldoon  Road,  thence  south 
along  Muldoon  Road  to  Tudor  Road,  thence 
west  along  Tudor  Road  to  the  New  Seward 
Highway,  thence  direct  to  the  Mouth  of  Fish 
Creek,  thence  direct  to  the  Northern  Lights 
Blvd  railroad  bridge,  thence  direct  to  Point 
MacKenzie,  thence  via  the  north  bank  of 
Knik  Arm  to  the  point  of  beginning: 
excluding  that  airspace  within  the  Anchorage 
International  Airport,  AK,  Class  C  airspace. 
This  Qass  D  airspace  area  is  effective  during 
the  specihc  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6002  Class  E  airspace  designated 
as  surface  areas 


AAL  AK  E2    Anchorage,  Elmendorf  AFB. 
AK  [Revised] 

Anchorage,  Elmendorf  AFB,  AK 

(Ut.  61°15'11"N.,  long.  149°47'38"W.) 
Point  Noname 

(Ut.  61°15'36"N.,  long.  149°55'39"W.) 
Ship  Creek 
(Ut.  61°13'26"  N.,  long.  149°  53'37"W.) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  3,000  feet  MSL 
within  a  line  beginning  at  Point  Noname; 
thence  via  the  north  bank  of  the  Knik  Arm 
to  the  intersection  of  the  4.7-mile  radius  of 
Elmendorf  AFB;  thence  clockwise  along  the 
4.7-mile  arc  of  Elmendorf  AFB  to  long. 
149°46'44"  W.,  thence  south  along  long. 
149°46'44"  W.  to  lat.  61°19'10"  N.,  thence  to 
lat.  61°17'58"N.  long.  149°44'08"  W.,  thence 
to  lat.  61°17'30"  N.  long.  149°43'08''  W., 
thence  south  along  long.  149°43'08"  W.  to  the 
Glenn  Highway,  thence  south  and  west  along 
the  Glenn  Highway  to  Muldoon  Road,  thence 
direct  to  the  Mouth  of  Ship  Creek,  thence 
direct  to  the  point  of  beginning;  excluding 
that  airspace  within  the  Anchorage 
International  Airport,  AK,  Class  C  airspace. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 


^. 
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date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
*         •         •         •         * 

AAL  AK  E2  Anchorage,  Merrill  Field, 
AK  [Revised] 

Anchorage,  Merrill  Field,  AK  (Lat. 
61°12'52"  N.,  long.  149°50'46"  W.) 
Point  Noname 

(Lat.  61»15'36"  N.,  long.  149''55'39"  W.) 
Point  MacKenzie 

(Lat.  61''14'14"N.,  long.  149°59'12"  W.) 
Ship  Creek 

(Lat.  61''13'26"  N.,  long.  149''53'37"  W.) 
Northern  Lights  Blvd  railroad  Bridge 

(Lat.  61''11'43"  N..  long  149''55'48"  W.) 
Mouth  of  Fish  Creek 

(Lat.  61''12'21"N..  long.  149°55'59"  W.). 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  line  beginning  at  Point  Noname, 
thence  direct  to  the  Mouth  of  Ship  Creek, 
thence  direct  to  the  intersection  of  the  Glenn 
Highway  and  Muldoon  Road,  thence  south 
along  Muldoon  Road  to  Tudor  Road,  thence 
west  along  Tudor  Road  to  the  New  Seward 
Highway,  thence  direct  to  the  Mouth  of  Fish 
Creek,  thence  direct  to  the  Northern  Lights 
Blvd  railroad  bridge,  thence  direct  to  Point 
MacKenzie,  thence  via  the  north  bank  of 
Knik  Arm  to  the  point  of  beginning; 
excluding  that  airspace  within  the  Anchorage 
International  Airport,  AK,  Qass  C  airspace. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
»         •         •         *         » 

Issued  in  Anchorage,  AK.  on  August  6, 

WrUlisC  Nelson. 

Manager,  Air  Traffic  Division.  Alaskan 

Region. 

{PR  Doc.  99-21039  Filed  8-12-99: 8:45  am] 

BUJNO  CODE  4*10-13-* 


DEPARTIIENT  OF  TRANSPORTATION 
FMIaral  AvMkm  Administration 

14CFRPart71 

[Alrapaoa  Dodut  No.  99-AEA-06] 

Eatabliehment  of  Class  E  Abrspacs: 
Osslning,NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  at 
Ossining,  NY.  The  development  of  a 
Standard  Instrument  Approach 
Procedure  (SIAP).  014  helicopter  Point 
in  Space  approach,  based  on  the  Global 
Positioning  System  (GPS)  for  the 
General  Electric  Company,  Ossining,  NY 


requires  the  establishment  of  controlled 
airspace  extending  upward  from  700 
feet  Above  Groimd  Level  (AGL)  to 
accommodate  the  SIAP. 

EFFECTIVE  DATE:  0901  UTC,  Sept.  7, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430.  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Jime  9, 1999,  a  notice  proposing 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establish 
Class  E  airspace  at  Ossining,  NY  was 
published  in  the  Federal  Register  (64 
FR  30928).  A  GPS  helicopter  Point  in 
Space,  Standard  Instnunent  Approach 
Procedure  (SIAP)  has  been  developed 
for  the  General  Electric  Helipad. 
Ossining,  NY.  Controlled  airspace 
extending  upwaAl  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP. 

The  notice  proposed  to  establish 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 
operations  in  controlled  airspace  dtuing 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written    ' 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16. 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  Class  E  airspace  at 
Ossining,  NY  extending  upward  from 
700  feet  AGL  for  aircraft  executing  the 
GPS  helicopter  Point  in  Space  SIAP  to 
the  General  Electric  heUpad. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
&«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation  it 
is  certified  ihat  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sab|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMEI«>ED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.1    [Anwnctod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEANTE5  0sBiiiiiig,NY[New]  * 

General  Electric  Company  Heliport,  NY 
(Lat.  41''11'16.38"  N.  X  long.  73*'52'05.81'' 

W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surfoce  within  a  6-mile  radius 

of  General  Electric  Heliport. 

***** 

Issued  in  Jamaica,  New  York,  on  August  7, 
1999. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  99-21020  Filed  8-12-99;  8:45  am] 
BNJJNQ  CODE  4810-1»-M 
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)EPARTMENT  OF  TRANSPORTATION      The  Rule 

il  Aviation  Administration 
i4CFRPart71 


[Airspace  Doclwt  No.  99-ASO-8] 

It  of  Ciass  E  Airspace; 
oosevalt  Roads  NS  (Ofstie  Field),  PR 

IkGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
CnON:  Final  rule. 


^ 


:  SUMMARY:  This  amendment  modifies 
Zlass  E  airspace  at  Roosevelt  Roads  NS 
Ofstie  Field),  PR.  A  Global  Positioning 
Jystem  (GPS)  Runway  (RWY)  9 
>tandard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
or  Antonio  Rivera  Rodriquez  Airport. 
,  Vs  a  result,  additional  controlled 
i  lirspace  extending  upward  from  700 
eet  Above  Ground  Level  (AGL)  is 
needed  to  accommodate  the  SLAP  and 
lor  Instrument  Flight  Rules  (IFR) 
( tperations  at  Antonio  Rivera  Rodriquez 
Airport.  The  operating  status  of  the 
J  lirport  will  change  from  Visual  Flight 
1  lules  (VFR)  to  include  IFR  operations 
( loncurrent  with  the  publication  of  the 
IJIAP. 

I  'FFECnVE  DATE:  0901  UTC,  November  4, 
999. 

OR  FURTHER  INFORMATION  CONTACT: 
Jancy  B.  Shelton,  Manager,  Airspace 
branch,  Air  Traffic  Division,  Federal 

iiviation  Administration,  P.O.  Box 
0636,  Atlanta,  Georgia  30320; 
jlephone  (404)  305-5627. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  30, 1999,  the  FAA  proposed 
ip  amend  part  71  of  the  Federal  Aviation 
egulations  (14  CFR  part  71)  by 

ending  Glass  E  airspace  at  Roosevelt 
oads  NS  (Ofstie  Field),  PR  (64  FR 
5100).  This  action  provides  adequate 
lass  E  afrspace  for  IFR  operations  at 
e  Antonio  Rivera  Rodriquez  Airport, 
signations  for  Glass  E  airspace 
Extending  upward  from  700  feet  or  more 
^bove  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F. 
(  ated  September  10, 1998,  and  effective 
S  eptember  16, 1998,  which  is 
i  icorporated  by  reference  in  14  CFR 
[  art  71.1.  The  Class  E  designation  listed 

I I  this  document  will  be  published 
s  ubsequently  in  the  Order. 

Interested  parties  were  invited  to 
[participate  in  this  rulemaking 
liroceeding  by  submitting  written 
Comments  on  the  proposal  to  the  FAA. 
*  lo  comments  objecting  to  the  proposal 
\t  rete  received. 


This  amendment  to  part  71  of  the 
Federal  Aviation  RegiUations  (14  CFR 
part  71)  amends  Class  E  airspace  at 
Rooseveh  Roads  NS  (Ofstie  Field),  PR, 
for  the  Antonio  Rivera  Rodriquez 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034.' February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procediu^s  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESiGNATION  OFCLASS  A, 
CLASS  B,  CLASS  C.  CLASS  0  AND 
CLASS  E  AiRSPACE  AREAS; 
AiRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
above  the  Surface  of  the  Earth. 


ASd  PR  ES    Rooseveh  Roads  NS  (Ofistie 
Field),  PR  [Revised] 

Rooseveh  Roads  NS  (Ofstie  Field).  PR 

Lat.  18°14'53"  N,  long.  65''37'59"  W) 

Antonio  Rivera  Rodriquez  Airport,  PR 


(Ut.  is'oa'or'  n,  long,  es^ag'so"  W) 

That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the  earth 
within  a  12-nule  radius  of  Roosevelt  Roads 
NS  (Ofstie  Field)  Airport  and  within  a  6.5- 
mile  radius  of  Antonio  Rivera  Rodriquez 
Airport,  excluding  that  portion  within  the 
San  Juan,  PR,  Class  E  airspace  area  and  that 
portion  within  Restricted  Area  R-7104. 
*         •         ♦         *         * 

Issued  in  College  Park,  C^rgia.  on  August 
3, 1999. 

Nancy  B.  Shehon, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  99-21034  Filed  8-12-99:  8:45  am) 

BIUINQ  CODE  491»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29683;  Amdt.  No.  1944] 

Standard  instrument  Approach 
Procedures;  IMiscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnmient  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulator}'  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  effective 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instnmient  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1 .  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW, 
Washington.  DC  20591;  2.  The  FAA 
Regional  Office  of  the  region  in  which 
the  affected  airport  is  located;  or  3.  The 
Flight  Inspection  Area  Office  which 
originated  the  SIAP. 
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For  PiwcAase— Individual  SIAP 
copies  may  be  obtained  from:  1.  FAA 
Public  Inquiry  Center  (APA-200).  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW, 
Washington,  DC  20591;  or  2.  The  FAA 
Regional  Office  of  the  region  in  which 
the  affected  airport  is  located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURfTMER  MFORMATION  CONTACT: 
Donald  P.  Pate,  Fli^t  Procedure 
Standards  Brandi  (AMCAFS-420), 
FUght  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Awonautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPt^MENTARV  MPORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Fedcnal  Aviation  Regvdations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  piutihase  as  stated 
above. 

The  large  niunber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedine 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 


SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effiective  date  at 
least  30  days  after  publication  is 
provided. 

Furth«,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnunent  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  uf  Qie  iJuse 
and  inunediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SLAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  appliodble.  that 
good  cause  exists  for  making  some 
SLAPs  effiective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationaUy 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sulqects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  August  6, 
1999. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procediires,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

IS  97.23, 97^,  97.27. 97.29. 97.31 ,  97.33, 
97^    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97,29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

.  .  .  Effective  September  9, 1999 

Jacksonville,  FL,  Cecil  Field,  GPS  RWY 

9R,  Orig 
Jacksonville,  FL,  Cecil  Field,  GPS  RWY 

18L,Orig 
Jacksonville,  FL,  Cecil  Field,  GPS  RWY 

27L,  Orig 
Jacksonville,  FL,  Cecil  Field,  GPS  RWY 

36R,  Orig 
Emporia,  KS,  Emporia  Muni,  GPS  RWY 

l,Orig 
Corpus  Christi,  TX,  Corpus  Christi  Intl. 

NDB  RWY  13,  Amdt  25 
Corpus  Christi,  TX,  Corpus  Christi  Intl. 

VOR  OR  TACAN  RWY  17,  Amdt  27 
Corpus  Christi,  TX,  Corpus  Christi  Intl, 

LOC  RWY  31,  Amdt  6 
Corpus  Christi,  TX,  Corpus  Christi  Intl, 

BLS  RWY  13,  Amdt  26 
Corpus  Christi,  TX,  Corpus  Christi  Intl.^ 

ILS  RWY  35,  Amdt  11 
Corpus  Christi,  TX,  Corpus  Christi  Intl. 

GPS  RWY  13,  Orig 
Corpus  Christi,  TX,  Corpus  Christi  Intl, 

GPS  RWY  17,  Orig 
Corpus  Christi,  TX,  Corpus  Christi  Intl. 

GPS  RWY  31,  Orig 
Corpus  Christi,  TX,  Corpus  Christi  Intl, 

GPS  RWY  35.  Orig 
Falfurrias,  TX,  Brooks  County,  NDB 

RWY  35,  Amdt  1 
Falfurrias,  TX,  Brooks  County,  GPS 

RWY  17,  Orig 
Falfurrias,  TX,  Brooks  County,  GPS 

RWY  35.  Orig 
Hebbronville,  1^,  Jim  Hogg  County, 

NDB  RWY  13,  Amdt  3 
Hebbronville,  TX,  Jim  Hogg  County, 

GPS  RWY  13,  Amdt  1 
Kingsville,  TX,  Kleberg  County,  NDB 

RWY  13,  Amdt  5 
Kingsville,  TX,  Kleberg  County,  GPS 

RWY  13,  Orig 
Robstown,  TX,  Nueces  County,  VOR/ 

DME-A,  Amdt  3 
Robstovra,  TX,  Nueces  County,  GPS 

RWY  13,  Orig 
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i  linton,  TX.  San  Patricio  County,  VOR/ 

DME  RWY  14.  Amdt  1 
^inton,  TX,  San  Patricio  County,  VOR 

RWY  32,  Amdt  8 
^inton,  TX,  San  Patricio  County,  GPS 

RWY  14.  Orig 
^inton,  TX,  San  Patricio  County,  GPS 

RWY  32,  Orig 

,  .  Effective  October  7. 1999 

( Gainesville,  FL,  Gainesville  Regional, 

RADAR-l.Orig 
ieesburg,  FL,  Leesburg  Regional,  GPS 

RWY  13.  Amdt  1 
iLeesbuig,  FL,  Leesburg  Regional,  GPS 

RWY  31,  Amdt  1 
I  "unta  Gorda,  FL,  Charlotte  County,  GPS 

RWY  3,  Orig 
^ta  Gorda,  FL,  Charlotte  County,  GPS 

RWY  15,  Orig 
^ta  Gorda,  FL,  Charlotte  Countv.  GPS 

RWY  21,  Orig 
Ifunta  Gorda,  FL,  Charlotte  County,  GPS 
I    RWY  33,  Orig 
I  'imta  Gorda,  FL,  Charlotte  Coimty, 

VOR/DME  RNAV  or  GPS  RWY  27. 

Orig,  CANCELLED 
laltimore,  MD,  Baltimore-Washington 

Intl,  GPS  RWY  4,  Orig 

altimore,  MD,  Baltimore-Washington 

InU,  GPS  RWY  15L,  Orig 
:  altimore,  MD,  Baltimore-Washington 

Intl,  GPS  RWY  22,  Orig 
^uluth,  MN,  Duluth  Intl,  VOR  OR 

TACAN  OR  GPS  RWY  3.  Amdt  19 
|uluth,  MN,  Duluth  InU,  VOR/DME  OR 

TACAN  RWY  21,  Amdt  14 
^uth,  MN,  Duluth  InU,  ILS  RWY  9, 

Amdt  19 
^uluUi,  MN,  DuluUi  InU,  ILS  RWY  27. 

Amdt  8 
^uluUi,  MN.  DuluUi  InU,  RADAR-1, 

Amdt  20 
^erryvUle,  MO,  Perryville  Muni,  GPS 

RWY  2,  Orig 
■  erryville,  MO,  Perryville  Mimi,  GPS 

RWY  20,  Orig 
:  eward,  NE,  Seward  Mimicipal,  GPS 

RWY  16,  Orig 
iieward,  NE,  Seward  Mimicipal,  GPS 

RWY  34,  Orig 
:  olon  Springs,  WI,  Solon  Springs  Muni, 

NDB  OR  GPS  RWY  19,  Amdt  2 

.  .  Effective  November  4, 1999 

<ed  Bluff,  CA,  Red  Bluff  Muni,  GPS 
RWY  15,  Orig 

^  Bluff,  CA,  Red  Bluff  Muni,  GPS 
RWY  33,  Orig 

ami.  FL.  Opa  Locka,  VOR/DME 
RNAV  RWY  9L,  Orig,  CANCELLED 
ami,  FL,  Opa  Locka,  VOR/DME 
RNAV  RWY  27R,  Orig,  CANCELLED 
ionroe,  LA,  Monroe  Regional.  VOR/ 
DME  RWY  4,  Amdt  1 

t^onroe,  LA,  Monroe  Regional,  VOR 
RWY  22,  Amdt  4 

^onroe,  LA,  Monroe  Regional,  ILS  RWY 
4,  Amdt  21 


Monroe,  LA,  Monroe  Regional,  GPS 

RWY  4,  Orig 
Monroe,  LA,  Monroe  Regional,  GPS 

RWY  22,  Orig 
Fairfield.  IL.  Fairfield  Muni.  NDB  RWY 

9.  Amdt  3 
Fairfield,  IL,  Fairfield  Muni,  GPS  RWY 

9,  Orig 
French  Lick,  IN,  French  Lick  Muni,  GPS 

RWY  8,  Orig 
French  Lick,  IN,  French  Lick  Mimi,  GPS 

RWY  26,  Orig 
Logansport,  IN,  Logansport  Mimi,  GPS 

RWY  9,  Orig 
Logansport,  IN,  Logansport  Muni,  GPS 

RWY  27,  Orig 
Clarinda,  L\.  Schenck  Field,  NDB-A, 

Amdt  5 
Clarinda,  \A,  Schenck  Field,  GPS  RWY 

2,  Orig 
Clarinda.  lA.  Schenck  Field.  GPS  RWY 

20,  Orig 
Jackson,  MN,  Jackson  Muni,  NDB  OR 

GPS  RWY  13.  Amdt  9 
Jackson,  MN,  Jackson  Muni,  GPS  RWY 

31,  Amdtl 
Macon,  MO,  Macon-Fower  Meml,  VOR 

RWY  2,  Amdt  1 
Macon,  MO,  Macon-Fower  Meml,  VOR/ 

DME  OR  GPS  RWY  20,  Amdt  1 
Macon.  MO.  Macon-Fower  Meml,  GPS 

RWY  2,  Orig 
Albuquerque,  NM,  Albuquerque/Double 

Eagle  n,  GPS  RWY  22,  Orig 
London,  OH,  Madison  Coimty,  NDB 

RWY  9,  Amdt  8 
London,  OH,  Madison  County,  GPS 

RWY  9,  Amdt  1 
London.  OH.  Madison  County,  GPS 

RWY  27,  Orig 
GuUirie,  OK,  GuUirie  Muni,  GPS  RWY 

16,  Orig 
McAlester,  OK,  McAlester  Regional, 

GPS  RWY  1,  Orig 
McAlester,  OK,  McAlester  Regional, 

GPS  RWY  19,  Orig 
Oklahoma  City,  OK,  Wiley  Post,  GPS 

RWY  17L,  Orig 
Oklahoma  City,  OK,  WUey  Post,  GPS 

RWY  35R,  Orig 
Columbia-Mt.  Pleasant,  TN,  Maury 

County,  GPS  RWY  24,  Orig 
Millington,  TN,  Millington  Muni,  GPS 

RWY  4,  Orig 
PorUand,  TN,  Portland  Muni.  GPS  RWY 

19.  Orig 
Llano,  TX,  Llano  Muni,  GPS  RWY  17, 

Agadtl 
Llano,  TX,  Llano  Muni,  GPS  RWY  35, 

Amdtl 
San  Antonio,  TX.  San  Antonio  InU,  GPS 

RWY  21,  Orig 
Cable,  WI,  Cable  Union,  VOR/DME  OR 

GPS-A,  Amdt  5,  CANCELLED 
Cable,  WI,  Cable  Union,  NDB  OR  GPS- 

B,  Amdt  10 
Cable,  WI,  Cable  Union,  VOR/DME 

RNAV  OR  GPS  RWY  34,  Amdt  4, 

CANCELLED 


Cable,  WI,  Cable  Union,  GPS  RWY  34, 

Orig 
Hajrward,  WI.  Sawyer  County,  VOR/ 

DME  OR  GPS  RWY  2.  Amdt  1. 

CANCELLED 
Hayward.  WI.  Sawyer  County,  VOR 

RWY  20.  Amdt  6.  CANCELLED 
Hayward.  WI.  Sawyer  County.  NDB 
^RWY  20.  Amdt  13 
Hayward,  WI,  Sawyer  County,  GPS 

RWY  2,  Orig 
Hayward,  WI,  Sawyer  County,  GPS 

RWY  20,  Orig 
Logan,  WV,  Logan  County,  GPS  RWY  6, 

Orig 
Logan,  WV.  Logan  County.  GPS  RWY 

24,  Orig 

(FR  Doc.  99-21031  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29684;  Amdt  No.  1945] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  2.  The  FAA 
Regional  Office  of  the  region  in  which 
affected  airport  is  located;  or  3.  The 
Flight  Inspection  Area  Office  which 
originated  the  SLAP. 
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For  Purchase— Individual  SIAP 
copies  may  be  obtained  from:  1.  FAA 
Public  Inquiry  Center  (APA-200),  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or  2.  The  FAA 
Regional  0£Bce  of  the  region  in  which 
the  afiiected  airport  is  located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  MFORMAHON  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  FUght  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  Qty, 
OK  73169  (Mail  Address:  P.a  Box 
25082,  Oklahoma  Qty.  OK  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  MFORMAHON:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  ^)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
inonporated  by  reference  are  available 
fm  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Regialer 
expensive  and  impractical.  Further 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  r^lized  and 


publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effiective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  Fot  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  "Hie  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 


public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
econcMnic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SnbiectB  in  14  CFR  part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  August  6. 
1999. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR  11.49(b) 
(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


1197^97.25,97.27.97^,97^1,97^,97^5    [AmMldNQ 

By  amending:  §97.23  VOR,  VOR/DME,  VOR  or  TACAN,  and  VOR/DME  or  TACAN;  §97.25,  LOC,  LOC/DME,  IDA, 
LDA/DME,  SDF,  SDF/DME;  §97.27  NDB.  NDB/DME;  §97.29  ILS,  ILS/DME,  ISMLS,  MLS,  MLS/DME,  MLS/RNAV;  §97.31 
RADAR  SIAPs;  §  97.33  RNAV  SIAPs;  and  §  97.35  COPTER  SL\Ps,  identified  as  follows: 

.  .  .  Effective  Upon  Publication 


NFDC  TRANSMirrAL  Letter 

FDC  Date 

State 

City 

Airpoft 

FDC^k>. 

SIAP 

06/09/99 

NJ 

NJ 

CA 

WA 

LA 

Caldwell 

Caldwell 

Oakdale  

Seattle  

Patterson 

Essex  County 

FDC  9/3961 
FDC9«962 
FDC9«344 
FDC  9/5346 
FDC  9/5438 

NDB  OR  GPS-A  AMDT  5. 

(wuna/QQ 

Essex  County 

LOC  RWY  22  AMDT  1A 

S  S  H  ! 

Oakdale 

Boeing  Field/king  County  ... 
Many  P.  WHIiams  Memorial 

VOR  RWY  10  AMDT  58. 
ILS  RWY  13R  AMDT  27. 
LOC/DME  RWY  24.  AMDT  3. 
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NFIX  Transmittal  Letter— Continued 


FDCDate 


0r/2ey99 

or/26/99 

1)^/28/99 
1 1  ^/28/99 . 
1 1  '/28/99  . 
1^/28/99. 
i'/29/99. 
i'/30/99 
7/30/99 
r/30/99 


State 


MO 
MO 
MO 

NY 
NY 
NY 
NY 
FL 
CT 
ME 
NE 
FL 
VA 


City 


Rolla/Vichy 
Rolla/Vichy 
Rolla/Vichy 


Syracuse  .... 

Syracuse  

Syracuse  

Syracuse  ..... 

Miami  

Groton  

Bangor 

Omaha 

Miami 

Chesapeake 


Airport 


Roila  National 
Rolla  National 
Rolla  National 


Syracuse  Hancock  InM  

Syracuse  Hancock  Inti  

Syracuse  HarKock  IntI  

Syracuse  Hancock  Intl  

Kendall-Tamiami  Executive 

Groton-New  London 

Bangor  Intl  

Epiley  AirfieW  

Miami  Intl 

Chesapeake  Muni  


FDCNo. 


FDC  9/5433 
FDC  9/5434 
FDC  9/5435 

FDC  9/5485 
FDC  9/5483 
FDC  9/5484 
FDC  9/5485 
FDC  9/5508 
FDC  9/5524 
FDC  9/5541 
FDC  9/5540 
FDC  9/5534 
FDC  9/5593 


SIAP 


VOR/DME  OR  GPS  RWY  4,  AMDT  2A. 

VOR  RWY  22.  AMDT  7A. 

VOR/DME    RNAV   OR   GPS    RWY   22. 

AMDT  2A. 
VOR  RWY  14  AMDT  22A. 
VOR  OR  TACAN  RWY  32  ORIG-B. 
GPS  RWY  32  ORIG-A. 
GPS  RWY  14  ORIG-A. 
ILS  RWY  9R  AMDT  8. 
VOR  OR  GPS  RWY  23  AMDT  9. 
ILS  RWY  15  AMDT  5  (CAT  I.  II,  III). 
ILS  RWY  18,  AMDT  6A. 
NDB  OR  GPS  RWY  27L,  AMDT  188. 
VOR/DME  RWY  23  AMDT  2B. 


ff  R  Doc  99-21032  Filed  8-12-99;  8:45  am] 
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OEPARTMENT  OF  HEALTH  AND 
MMMAN  SERVICES 
M 
l^pod  and  Drug  Administration 

MCFR  Part  172 

[[oci(«tNo.96F-0415] 

i  I  Md  Additivea  Permittad  for  Direct 
iMMItion  to  Food  for  Human 
sumption;  Petroleum  Wax 

:  Food  and  Drug  Administration, 
:  Final  rule. 


MMARY:  The  Food  and  Drug 
Iministratibn  (FDA)  is  amending  the 
f  iid  additive  regulations  to  provide  for 
t  Tie  safe  use  of  poly(alkylmeUiacxylate) 
a  processing  aid  in  the  manufactine 
petroleiun  wax.  This 'action  is  in 
ponse  to  a  petition  filed  by  Nalco/ 
:on  Energy  Chemicals. 
[  AteS:  This  regulation  is  effective 
/  iligust  13, 1999;  written  objections  and 
r  jquests  for  a  hearing  by  September  13, 
1^99.  The  Director  of  the  Office  of  the 
F  ( deral  Register  approves  the 
i:  ]  corporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  certain  publications  in 
§  i72.886(c)(2)  (21  CFR  172.886(c)(2)), 
e  ffective  August  13, 1999. 
ADDRESSES:  Submit  written  objections  to 
t]  lb  Dockets  Management  Branch  (UFA- 
3|05),  Food  and  Drug  Administration, 
5B30  Fishers  Lane,  rm.  1061,  Rockville, 
MP  20852. 

FdR  FURTHER  INFORMATION  CONTACT: 
Aidin  Orstan,  Center  for  Food  Safety 
aUd  Applied  Nutrition  (HFS-215),  Food 
attd  Drug  Administration,  200  C  St.  SW., 
Vyashington,  DC  20204,  202-418-3076. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
pMblished  in  the  Federal  Register  of 


November  14, 1996  (61  FR  58417),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  7A4524)  had  been  filed  by  Nalco/ 
Exxon  Energy  Chemicals,  L.  P.,  c/o 
Keller  and  Heckman,  1001  G  St.  NW., 
suite  500  West,  Washington,  DC  20001. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  172.886 
Petroleum  wax  to  provide  for  the  safe 
use  of  poly(alkyimethacrylate)  as  a 
processing  aid  in  the  manufacture  of 
petroleum  wax. 

Based  on  the  data  in  the  petition  and 
other  relevant  material,  the  agency  has 
determined  that:  (1) 
Poly(alkylmethacrylate)  closely 
resembles  and  functions  as 
poly  (alky  lacry  late),  which  is  currently 
listed  in  §  172.886(c)(2)  for  use  as  a 
processing  aid  in  the  manufactiue  of 
petroleum  wax;  (2) 
poly(alkylmethacrylate)  is  a  high 
molecular  weight  polymer  whose 
absorption  across  the  gastrointestinal 
membrane  woiUd  be  minimal;  and  (3) 
the  estimated  daily  intake  of  the 
monomeric  impiuity  alkylmethacrylates 
from  the  proposed  use,  0.1  milligram 
(mg)/person/day  (d),  is  well  below  the 
acceptable  daily  intake  of  30  mg/person/ 
d  established  for  alkylmethacrylates  by 
the  agency.  Furthermore,  the  agency  has 
determined  that  two  methods 
incorporated  by  reference  in 
§  172.886(c)(2)  for  the  analysis  of 
poly(alkylacrylate)  entitled  "Method  for 
Determining  Weight-Average  and 
Number-Average  Molecular  Weight  and 
for  Determining  Alkylacrylate  Monomer 
Content  of  Poly(alkylacrylate)  used  as 
Processing  Aid  in  Manufactxue  of 
Petroleum  Wax"  and  "Method  for 
Determining  Residual  Level  of 
Poly(alkylacrylate)  in  Petroleum  Wax," 
are  applicable  to  the  analysis  of 
poly(alkylmethacrylate).  Based  on  this 
information,  FDA  concludes  that  the 
proposed  food  use  of 
poly(alkylmethacrylate)  as  a  processing 
aid  in  the  manufacture  of  petroleiun 


wax  is  safe,  the  additive  will  achieve  its 
intended  technical  effort,  and  thprefnm. 
21  CFR  part  1 72  should  be  amended  as 
set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  tlft 
dociunents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  dociunents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  tfiat  the 
action  will  not  have  a  significant  impact 
on  the  hiunan  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  13, 1999, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specificallyso  state. 
Failure  to  request  a  hearing  for  any 
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particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  Actual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  docimients 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives,  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  172  ii 
amended  as  follows: 

PART  172— FOOD  ADOITIVES 
PERMITTEO  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  341,  342,  348. 
371,  379e. 

2.  Section  172.886  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§  172 J86    Petroleufn  wax. 

•        *        •        *        • 
f„\  •  *  • 

(2)  Poly(alkylacrylate)  (CAS  Reg.  No. 
27029-57-8),  made  from  long  chain 
(C16-C22)  alcohols  and  acrylic  acid,  or 
poly(alkylmethacrylate)  (CAS  Reg.  No. 
179529-36-3),  made  from  long  chain 
(C18-C22)  methacrylate  esters,  having: 

(i)  A  niunber  average  molecular 
weidit  between  40,000  and  100,000; 

(ii)  A  weight  average  molecular 
weight  (MWw)  to  number  average 
molecular  weight  (MWn)  ratio  (MW*/ 
MWn)  of  not  less  than  3;  and 

(iii)  Unreacted  alkylacrylate  or 
alkylmethacrylate  monomer  coutent  not 
in  excess  of  14  percent,  as  determined 
by  a  method  entitled  "Method  for 
Determining  Weight-Average  and 
Number-Average  Molecular  Weight  and 
for  Determining  Alkylacrylate  Monomer 
Content  of  Poly(alkylacrylate)  used  as 


Processing  Aid  in  Manufacture  of 
Petroleum  Wax,"  which  is  incorporated 
by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  Office  of  I^market 
Approval  (HFS-200),  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  St. 
NW.,  suite  700,  Washington,  DC. 
Petroleum  wax  shall  contain  not  more 
than  1,050  parts  per  million  of 
poly(alkylacrylate)  or 
poly(alkylmethacrylate)  residues  as 
determined  by  a  method  entitled 
"Method  for  Determining  Residual 
Level  of  Poly(alkylacrylate)  in 
Petroleum  Wax,"  which  is  incorporated 
by  reference.  Copies  are  available  from 
the  addresses  cited  in  this  paragraph. 
*        *        *        *        • 

Dated:  August  5. 1999. 
Janice  F.  Oliver, 

Deputy  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

(FR  Doc.  99-20889  Filed  8-12-99;  8:45  am] 

BIUJNG  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 
[Doctot  No.  98F-0014] 

Secondary  Direct  Food  Additives 
Permitted  in  Food  for  Human 
Consumption 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  acidified  solutions  of 
sodium  chlorite  as  an  antimicrobial 
agent  in  processing  water  and  ice 
intended  for  use  in  contact  with 
seafood.  This  action  is  in  response  to  a 
petition  filed  by  Bio-Cide  International, 
Inc. 

DATES:  The  regulation  is  effective 
August  13, 1999;  written  objections  and 
requests  for  a  hearing  by  September  13, 
1999.  The  Director  of  the  Office  of  the 
Federal  Register  approves  the 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  certain  publications  in 
§  173.325(e)  (21  CFR  173.325(e)), 
effective  August  13, 1999. 


ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204-0001.  202-418- 
3074. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  26,  1998  (63  FR  3749),  FDA 
announced  that  a  food  additive  petition 
(FAP  8A4568)  had  been  filed  by  Bio- 
Cide  International,  Inc.,  c/o  Keller  and 
Heckman  LLP,  1001  G  St.  NW..  suite 
500  West,  Washington,  DC  20001.  The 
pelitlou  proposed  to  amend  the  food 
additive  regulations  in  21  CFR  part  173 
to  provide  for  the  safe  use  of  acidified 
sodium  chlorite  solutions  in  processing 
water  and  ice  intended  for  use  in 
contact  with  seafood.  In  its  evaluation  of 
the  petition,  the  agency  has  concluded 
that  the  microbial  population  of  the 
water  and  ice  is  reduced,  as  long  as  a 
residual  level  of  available  acidified 
solution  of  sodiiun  chlorite  is 
maintained. 

Under  the  Antimicrobial  Regulation 
Technical  Corrections  Act  of  1998 
(ARTCA)  (Public  Law  105-324),  the  use 
of  an  acidified  solution  of  sodium 
chlorite  used  as  an  antimicrobial  agent 
in  water  and  ice  that  are  used  to  rinse, 
wash,  thaw,  transport,  or  store  seafood 
is  subject  to  regulation  by  FDA  as  a  food 
additive.  Such  solutions  are  to  be  used 
"in  water  that  comes  in  contact  with  the 
food  in  the  preparing,  packing,  or 
holding  of  the  food  for  commercial 
purposes,"  and  therefore,  such  use  is 
exempt  from  the  definition  of  the  term 
"pesticide  chemical"  (21  U.S.C. 
321(q)(l)(B)(i)),  Moreover,  as  stated  in 
the  "Legal  and  Policy  Interpretation  of 
the  Jurisdiction  Under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  of  the  Food  and 
Drug  Administration  and  the 
Environmental  Protection  Agency  Over 
the  Use  of  Certain  Antimicrobial 
Substances"  (63  FR  54532  at  54541, 
October  9, 1998),  FDA  discussed,  in  the 
context  of  its  jurisdiction  over 
antimicrobial  substances,  what 
constitutes  "processing"  of  seafood, 
which  interpretation  is  unchanged  by 
ARTCA.  FDA  stated  that  fish  that  is 
harvested  is  "processed."  ConsequenUy. 
activities  done  postharvest  to  seaiood, 
such  as  handling,  storing,  preparing, 
heading,  eviscerating,  shucking,  or 
holding,  would  be  activities  done  to 
"processed  food,"  not  raw  agricultural 
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immodities.  Therefore,  under  ARTCA, 
h  processing  operations  and 
mmercial  fishing  vessels  would  not  be 
d^nsidered  a  "field"  or  a  "treatment 
facility  where  raw  agricultural 
dommodities  are  the  only  food  treated" 
(21  U.S.C.  321(q)(l)(B)(i)),  and  thus,  an 
apitimicrobial  applied  to  water  to  which 
^ood  is  added  at  such  locations 
uld  not  be  subject  to  regulation  as  a 
isticide  chemical,"  but  instead  would 
subject  to  regulation  as  a  "food 
ditive"  under  the  Federal  Food,  Drug, 
add  Cosmetic  Act  (the  act). 

Although  the  use  of  an  acidified 
sc  lution  of  sodium  chlorite  as  an 
antimicrobial  eigent  in  water  and  ice  that 
a^  used  to  rinse,  wash,  thaw,  transport, 
store  seafood  is  regulated  imder 

on  409  of  the  act  (21  U.S.C.  348)  as 
"ood  additive,  this  intended  use  may 
ertheless  be  subject  to  regulation  as 
esticide  under  the  Federal 
ecticide,  Fimgicide,  and  Rodenticide 

(FIFRA).  Therefore,  manufactiuers 
ending  to  market  acidified  solutions 
sodiiun  chlorite  for  such  use  should 
tact  the  Environmental  Protection 
;ency  to  determine  whether  this  use 
[uires  a  pesticide  registration  under 


)A  has  evaluated  data  in  the 
tition  and  other  relevant  material.  The 
9ncy  concludes  that  the  proposed  use 
[{the  additive  to  reduce  the  microbial 
itamination  of  water  and  ice  that  are 
.  to  rinse,  wash.  thaw,  transport,  or 
st^re  seafood  is  safe,  will  achieve  its 
ilitended  technical  effect,  and  therefore, 
at  the  regulation  in  §  173.325  should 
i  amended  as  set  forth  below. 
I  accordance  with  §  171.1(h)  (21  CaFR 
L.l(h)).  the  petition  and  the 
:uments  that  FDA  considered  and 
If  lied  upon  in  reaching  its  decision  to 
atjprove  the  petition  are  available  for 
Spection  at  the  Center  for  Food  Safety 
'.  Applied  Nutrition  by  appointment 
1  the  contact  person  listed  above.  As 
}vided  in  §  171.1(h).  the  agency  will 
dnete  from  the  dociunents  any 
nitterials  that  are  not  available  for 
public  disclosiue  before  making  the 
dpcuments  available  for  inspecidon. 

I  In  the  notice  of  filiag,  FT)A  gave 
iiiterested  parties  an  opportimity  to 
siipmit  comments  on  the  petitioner's 
environmental  assessment.  FDA 
Ceived  no  comments  in  response  to 
%t  notice. 

le  agency  has  carefully  considered 
I  potential  environmental  effects  of 
Is  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
oni  the  human  environment,  and  that  an 
enkrironmental  impact  statement  is  not 
retjuired.  The  agency's  finding  of  no 
sijgnificant  impact  and  the  evidence 
s)^|>porting  that  finding,  contained  in  an 


environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may,  at  any 
time  on  or  before  September  13, 1999, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shaU 
be  separately  munbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
niunbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failiue  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  die  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particidar  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  niunber 
found  in  the  brackets  in  the  heading  of 
this  document.  Any  objections  received 
in  response  to  the  regulation  may  be 
seen  in  the  Dockets  Management  Branch, 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subiects  in  21  CFR  Part  173 

Food  additives.  Incorporation  by 
reference. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUHPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348. 

2.  Section  173.325  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e),  and  by  adding  new 
paragraph  (d)  to  read  as  follows: 


1173.325    AddifM  sodium  chlorit* 
solutions. 

*        *        •        *        * 

(d)  The  additive  is  used  as  an 
antimicrobial  agent  in  water  and  ice  that 
are  used  to  rinse,  wash,  thaw,  transport, 
or  store  seafood  in  accordance  with 
ciurent  industry  standards  of  good 
manufacturing  practice.  The  additive  is 
produced  by  mixing  an  aqueous 
solution  of  sodium  chlorite  with  any 
GRAS  acid  to  achieve  a  pH  in  the  range 
of  2.5  to  2.9  and  diluting  this  solution 
with  water  to  achieve  an  actual  use 
concentration  of  40  to  50  parts  per 
million  (ppm)  sodium  chlorite.  Any 
seafood  that  is  intended  to  be  consumed 
raw  shall  be  subjected  to  a  potable  water 
rinse  prior  to  consumption. 
***** 

Dated:  August  5, 1999. 
Janice  F.  Oliver, 

Deputy  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[PR  Doc.  99-20890  Filed  8-12-99;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Reinstatement  of  Exchange  Visitor* 
Who  Fall  To  Maintain  Valid  Program 
Status 

agency:  United  States  Information 

Agency. 

ACTION:  Interim  Final  Rule  with  request 

for  comments. 

SUMMARY:  This  is  an  Interim  Final  Rule 
with  request  for  comments  being  made 
by  the  United  States  Information 
Agency  (hereinafter  "the  Agency").  The 
rule  wiU  amend  the  Agency's  Exchange 
Visitor  Program  regulations  regarding 
reinstatement  of  J-1  exchange  visitors  to 
valid  program  statiis.  This  Interim  Final 
Rule  supersedes  the  Agency's  Statement 
of  Policy  which  was  published  in  the 
Federal  Register  on  April  24, 1997. 
EFFECTIVE  DATE:  This  Interim  Final  Rule 
is  effective  on  August  13, 1999. 
Comments  regarding  this  rulemaking 
will  be  accepted  imtil  September  13, 
1999. 

ADDRESSES:  United  States  Information 
Agency,  Office  of  the  General  Coimsel, 
301  Fourth  Street,  SW,  Room  700, 
Washington.  DC  20547-0001.        "* 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorie  J.  Nierenberg,  Office  of  the  General 
Counsel,  United  States  Informaaton 
Agency,  301  Fourth  Street,  SW, 
Washington,  DC  20547;  telephone  (202) 
619-6084. 
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SUPPLEMENTARY  MFORMATKM:  While  it  is 
not  the  responsibility  of  the  sponor  to^ 
ensure  that  the  exchange  visitor  timely 
departs  the  U.S.,  the  Exchange  Visitor 
Program  regulations  do  retjuire  that  a 
sponsor  monitor  its  participating 
exchange  visitors  [22  CFR  S14.10(e)]. 
Among  other  things,  the  sponsor  must 
ensure  that  the  activity  in  which  the 
exchange  visitor  is  engaged  is  consistent 
with  the  category  and  activity  listed  on 
the  exchange  visitor's  Form  IAP-66  [22 
CFR  514.10(e)(1)].  The  sponsor  must 
also  monitor  the  progress  and  welfare  of 
the  exchange  visitor  to  the  extent 
appropriate  for  the  category  [22  CFR 
514.10(e)(2)].  Finally,  the  sponsor  must 
require  the  exchange  visitor  to  keep  the 
sponsor  apprised  of  his  or  her  address 
and  telephone  munber.  and  maintain 
such  information  [22  CFR  514.10(e)(3)]. 

The  Agency  believes  that  the 
monitoring  requirements  set  forth  in  the 
existing  Excluuige  Visitor  Program 
regulations  iUuminate  the  sponsor's 
general  obligation  to  monitor  the 
exchange  visitor's  Form  IAP-66  to 
ensure  that  such  form  accurately  reflects 
the  activities  and  the  program  dates  of 
the  exchange  visitor  and  that  the 
exchange  visitor  is  advised  of  the 
limitations  on  his  or  her  activities  and 
authorized  stay  in  the  United  States 
(Existing  regulations  also  explicitly 
require  the  sponsor  to  notify  the  Agency 
in  waiting  when  the  exchange  visitor 
has  withdraMm  from  or  completed  a 
program  thirty  or  more  days  prior  to  the 
encting  date  on  his  or  her  Form  IAP-66 
or  wlmn  the  exchange  visitor  has  been 
terminated  from  his  or  her  program  [22 
CFR  514.13(c)l.) 

One  of  the  purposes  of  the  Fulbright- 
Hays  Act  is  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  the  people  of 
other  countries  by  means  of  educational 
and  cultiual  exchanges.  When  Congress 
enacted  that  Act,  it  amended  the 
Immigration  and  Nationality  Act  by 
adding  a  new  nonimmigrant  visa 
category — the  J  visa — to  be  used  solely 
for  educational  and  cultural  exchanges. 
Exchange  visitors  who  come  to  the 
United  States  on  the  J  visa  come  here  as 
participants  in  exchange  programs 
designated  by  the  Director  of  the 
Agency.  While  the  Agency  has  a 
programmatic  role  with  respect  to 
designating  and  monitoring  programs  in 
whidi  exchange  visitors  vnU  participate 
while  in  the  United  States  on  the  J  visa, 
it  does  not  administer  or  enforce  the 
provisions  of  the  Immigration  and 
Nationality  Act,  as  amended. 
Administration  and  enforcement  of  that 
Act  is  solely  under  the  jurisdiction  of 
the  Immigration  and  Naturalization 
Service  ("the  Service").  Oversight  of  the 


exchange  visitor's  program  status  is 
administered  by  the  Agency,  but  the 
terms  and  conditions  of  the  exchange 
visitor's  nonimmigrant  status  are 
administered  by  the  Service.  Thus, 
responsible  ofBcers  and  exchange 
visitors  must  be  aware  that  failure  to 
maintain  valid  }-l  program  status  may 
at  the  same  time  be  a  failure  to  maintain 
valid  immigration  status,  which  may 
result  in  serious  adverse  consequences 
for  an  exchange  visitor  by  operation  of 
immigration  law.  Where  there  has  been 
a  failure  to  maintain  valid  immigration 
status,  the  Agency's  reinstatement  to 
valid  program  status  does  not  serve  as 
a  reinstatement  to  valid  immigration 
status. 

Similarly,  there  may  be  instances 
where  an  exchange  visitor  may  fail  to 
maintain  both  valid  nonimmigrant 
status  and  valid  program  status.  For 
example,  the  Agency  has  been  advised 
that  a  soon  to  be  promulgated  Service 
regulation  will  establish  that  a  J-1 
exchange  visitor  will  be  deemed  to  have 
failed  to  maintain  valid  nonimmigrant 
status  and  valid  J-1  program  status  if 
the  exchange  visitor  fails  to  pay  the  fee 
mandated  by  Public  Law  104-208  (the 
"CIPRIS"  fee).  At  the  same  time,  feilure 
to  pay  the  fee  would  preclude 
reinstatement  to  valid  J-1  program 
status  under  this  interim  final  rule;  i.e., 
reinstatement  to  valid  program  status 
could  not  be  made  until  the  fee  is  paid. 

The  Agency  acknowledges  that  most 
program  participants  do  not  knowingly 
or  wilfully  engage  in  practices  that 
would  jeopardize  their  status  in  the 
United  States.  However,  the  Agency  is 
aware  that  on  occasion,  whether 
through  dmunstances  beyond  the 
control  of  the  exchange  visitor  or 
through  administrative  oversight, 
inadvertence,  or  neglect  on  the  part  of 
a  Responsible  Officer  or  an  exchange 
visitor,  or  both,  the  exchange  visitor 
may  fail  to  maintain  valid  program 
status. 

The  Agency  believes  that  the  above 
principles  apply  to  the  subject  of  this 
rulemaking:  Reinstatement  to  valid 
program  status.  Valid  program  status,  in 
turn,  relates  directly  to  the  concept  of 
"duration  of  participation  in  an 
exchange  visitor  program."  With  one 
exception,  the  Exchange  Visitor  Program 
regulations  establish  a  diuation  of 
participation  for  each  specific  program 
category.  [Exchange  visitors  in  the 
"college  and  university  student" 
category  have  no  fixed  duration  of 
participation  as  long  as  they  meet 
certain  requirements.  See  22  CFR 
514.23(h)].  Those  limits  to  duration  of 
participation  were  not  set  forth  in  the 
Mutual  Educational  and  Cultiual 
Exchange  Act  of  1961  (the  Fulbright- 


Hays  Act)  that  established  the  Exchange 
Visitor  Program  and  created  the  J  visa  as 
part  of  the  Immigration  and 
Natiualization  Act.  Nevertheless,  the 
vision  of  the  authors  of  that  legislation 
was  that  scholars,  professors,  trainees, 
and  the  other  caregories  of  exchange 
visitors  mentioned  in  the  Act  would 
come  to  the  United  States,  accomplish 
the  objective  for  which  they  came,  and 
then  return  to  their  home  country  to 
share  their  new  knowledge  and  skills 
with  their  coimtrymen.  lliat  vision 
would  be  frustrated  and  undermined  if 
there  were  no  finite  limit  on  the  period 
of  time  in  which  exchange  visitors 
could  remain  in  the  United  States. 
Moreover,  the  Agency  believes  that 
greaUy  extended  periods  of  stay  here 
tend  to  cause  a  closer  identification 
with  the  United  States  and  tend  to  work 
against  the  exchange  visitor's  eventual 
retiun  home  and  completion  of  the 
desired  "exchange." 

Thus,  the  Exchange  Visitor  Program 
regulations  impose  limits  on  the 
duration  of  participation  that  vary  frtim 
category  to  category  in  recognition  of 
the  fact  that  some  categories  require 
longer  stays  than  others.  (In  some  cases, 
the  language  in  the  sponsor's 
designation  letter  provides  for  less  than 
the  maximiun  duration  of  stay  for 
program  participation  for  that  particular 
category.)  When  the  Agency  fails  to 
require  strict  adherence  to  the 
established  durations  of  participation, 
for  example,  by  tolerating  or  enabling 
the  exchange  visitor  to  fail  to  maintain 
valid  program  status  or  otherwise 
remain  in  the  United  States  beyond  the 
expiration  of  thirty  days  after  tiie  end 
date  of  the  exchange  visitor's  Form  IAP- 
66,  the  Agency  believes  that  it  is 
departing  from  the  intent  of  the 
Fulbright-Hays  Act  and  the  immigration 
laws  of  the  United  States.  Moreover, 
remaining  in  the  United  States  more 
than  thirty  days  beyond  the  end  date  on 
the  exchange  visitor's  Form  IAP-66  will 
pace  the  exchange  visitor  in  jeopardy  of 
violating  laws  and  regulations  enforced 
^by  the  Service. 

The  Agency  recognizes  that  some 
exchange  visitors  commit  minor  or 
technical  infractions  of  the  Exchange 
Visitor  Program  regulations  through 
sheer  inadvertence  or  excusable  neglect. 
The  Agency  is  of  the  view  that  these 
minor  or  technical  regulations  do  not 
constitute  a  failure  to  maintain  valid  J- 
1  program  status.  Under  this  Interim 
Final  Rule,  such  minor  or  technical 
infractions  may  be  corrected  by  the 
responsible  Officer  and  an  application 
for  reinstatement  need  not  be  submitted 
to  the  Agency.  The  Responsible  Officer's 
correction  of  a  minor  or  technical 
infraction  returns  the  exchange  visitor 


tdkhe  status  quo  ante,  i.e.,  it  is  as  if  the 
n  I  nor  or  technical  infraction  never 
Of:[nirred. 

rhe  Interim  Final  Rule  provides 
ek  unples  of  minor  or  teclmical 
infractions.  Nevertheless,  it  is 
ii  dpossible  to  foresee  and  list  all 
pcssible  such  infractions.  Thus,  the 
Lpierim  Final  Rule  establishes  several 
teria  to  guide  the  Responsible  Officer 
determining  whether  the  infraction  is 
aj^ainor  or  technical  one.  If  there  is  any 
stion  in  the  mind  of  the  Responsible 
cer  as  to  whether  the  infraction  is  a 
nor  or  a  substantive  one,  the  Interim 
al  Rule  requires  that  the  Responsible 
cer  apply  to  the  Agency  for 
nstatement  on  behalf  of  the  exchange 
itor. 
e  Exchange  Visitor  Program 
ations,  which  appear  at  22  CFR 
514,  do  not  include  a  regulation  or 
reinstatement  to  valid  program  status. 
Oi  April  24, 1997,  the  Agency 
pjiiblished  a  Statement  of  Policy  on 
reinstatement  which  was  to  be  followed 
til  a  formal  rulemaking  was 
mulgated.  62  FR  19925.  The  Interim 
e  supersedes  and  replaces  the  April 
24, 1997  Statement  of  Policy.  The 

Jterim  Rule  establishes  two  categories 
th  respect  to  reinstatement  for  foilure 
'maintain  valid  program  status:  (1) 
se  cases  wherein  a  substantive 
lation  of  the  regulations  has  occurred 
Id  which  require  application  to  the 
;ency  for  reinstatement;  and,  (2)  those 
c^es  in  which  reinstatement  will  not  be 
ted  under  any  circumstances.  For 
ise  cases  identified  in  item  1  above, 
hange  visitors  must  provide 
idence  that  they  have  at  all  times 
tinned,  or  maintained  an  intent  to 
tinue,  their  program  objective. 
1)  Substantive  violations  or 

ctions  of  the  regulations.  The 
erim  Final  Rule  lists  two  violations 
ch  the  Agency  considers  to  be 
stantive  violations  or  infractions  of 
regulations.  If  the  Responsible 
itficer  determines  that  the  violation 
s  not  fit  within  one  of  the  two  listed 
lations.  then  the  violation  is  either  a 

cal  violation  which  can  be 
Idressed  by  the  Responsible  Officer  on 
or  her  own  initiative,  or  it  is  one  of 
violations  for  which  reinstatement 
ot  be  obtained. 

e  this  Interim  Rule  on 
statement  for  substantive  violations 
ly  tracks  the  April  24, 1997 
itement  of  Policy,  two  additional 
options  follow.  The  Interim  Final 
le  requires  the  Responsible  Officer, 
behalf  of  the  exchange  visitor,  to 
the  biuden  of  persuasion  by 
onstrating  that  the  exchange  visitor 
fj  tiled  to  maintain  valid  program  status 
fi  I  r  less  than  120  calendar  days  beyond 


the  end  date  on  the  Form  IAP-66,  was 
pursuing  or  maintained  an  intent  to 
pursue  his  or  her  original  program 
objective,  and  (1)  that  the  violation  of 
status  resulted  from  circimistances 
beyond  the  control  of  the  exchange 
visitor  or  from  administrative  oversight, 
inadvertence,  or  neglect  on  the  part  of 
the  Responsible  Officer  or  the  exchange 
visitor  or  (2)  that  the  failure  to  receive 
reinstatement  to  valid  program  status 
would  result  in  an  unusual  hardship  to 
the  exchange  visitor.  The  Agency 
considers  an  unusual  hardship  to  be  a 
hardship  that  would  not  normally  be 
expected  to  result  from  a  failure  to 
obtain  reinstatement.  For  example,  if  an 
exchange  visitor  fails  to  maintain  valid 
program  status  and,  if  denied 
reinstatement,  must  pay  for  a  retiim 
ail  Hue  ticket  tu  his  or  her  home  coimtry, 
the  level  of  hardship  would  not  be 
considered  unusual.  By  contrast,  if  an 
exchange  visitor  doctoral  candidate  is  in 
the  final  semester  of  a  seven-year  degree 
program  and  fails  to  maintain  valid 
program  status,  the  Agency  would 
consider  it  an  imusual  hardship  to  be 
denied  the  opportimity  to  complete  the 
final  semester  and  obtain  the  doctoral 
degree.  (This  rulemaking  changes  the 
April  25, 1997  Statement  of  Policy.  The 
latter  required  that  in  all  cases  both  tests 
be  met  and,  in  addition,  required  a 
showing  of  unwarranted  hardship,  as 
opposed  to  unusual  hardship.) 

In  addition,  if  the  failure  to  maintain 
valid  program  status  was  equal  to  or 
more  than  120  calendar  days  duration, 
then  the  Responsible  Officer,  on  behalf 
of  the  exchange  visitor,  must 
demonstrate  to  the  Agency  that  both 
tests  are  met,  i.e.,  (1)  that  the  violation 
of  status  resulted  from  circumstances 
beyond  the  control  of  the  exchange 
visitor  or  from  administrative  delay  or 
oversight,  inadvertence,  or  neglect  on 
the  part  of  the  Responsible  Officer  or  the 
exchange  visitor,  and  (2)  that  the  failiu« 
to  receive  reinstatement  to  program 
status  would  result  in  unusual  hardship 
to  the  exchange  visitor. 

Piu^uant  to  this  Interim  Final  Rule, 
where  there  has  been  a  substantive 
violation  or  infraction  of  the  regulations, 
the  agency  will  consider  reinstating  to 
valid  program  status  a  J-1  exchange 
visitor  who  makes  a  request  for 
reinstatement  through  his  or  her 
Responsible  Officer.  In  such  cases,  the 
Responsible  Officer  is  to  direct  a  letter 
to  the  Exchange  Visitor  Program 
Services  office  containing  a  declaration 
from  the  Responsible  Officer  together 
with  information  demonstrating  that  the 
exchange  visitor  is  pursuing  or  has  at  all 
time  maintained  an  intent  to  pursue  the 
original  exchange  program  activity  for 
which  the  exchange  visitor  was 


admitted  to  the  United  States,  along 
with  dociunentary  evidence  supporting 
the  declaration.  The  declaration  should 
also  explain  (1)  why  and  how  the 
violation  of  program  status  resulted 
from  circumstances  beyond  the  control 
of  the  liesponsible  Officer  or  the 
exchange  visitor  or  from  administrative 
delay  or  oversight  inadvertence,  or 
neglect  on  the  part  of  the  Responsible 
Office  or  the  exchange  visitor,  or  (2) 
why  and  how  failure  to  receive 
reinstatement  to  valid  program  status 
would  result  in  unusual  hardship  to  the 
exchange  visitor.  (As  stated  above,  both 
test  must  be  met  if  the  exchange  visitor 
failed  to  maintain  valid  program  status 
for  120  or  more  calendar  days.)  The 
Agency  expects  the  Responsible  Officer 
to  make  reasonable  inquiries  to  verify 
that  the  iiiforuidtion  supporting  the 
application  for  reinstatement  is  true, 
particularly  with  respect  to  the 
declaration  that  the  exchange  visitor  is 
pursuing  or  was  at  all  times  intending 
to  piu^ue  the  original  exchange  program 
activity  for  which  the  exchange  visitor 
was  admitted  to  the  United  States. 

The  request  for  reinstatement  also  is 
to  include  copies  of  all  of  the  exchange 
visitor's  Forms  IAP-66  issued  to  date 
and  a  new  completed  Form  LAP-66, 
indicating  in  Block  3  the  date  for  whidi 
reinstatement  is  sought  (namely,  the 
new  program  end  date).  The  new  Form 
IAP-66  submitted  to  the  Agency  is  to 
include  all  copies,  including  the  green 
copy  for  the  exchange  visitor.  The  Form 
IAP-66  is  to  be  prepared  in  the  same 
maimer  as  is  done  for  an  Extension  of 
Program  (§  514.43),  Transfer  of  Program 
(§  514.42),  or  Change  of  Category 
(§  514.41).  In  addition  to  marking 
"Extend  an  ongoing  program," 
"Transfer  to  a  different  program,"  or 
"Begin  a  new  program"  in  the 
"Purpose"  box  located  in  the  Form's 
upper  right  hand  comer,  also  mark 
"Reinstatement  Request"  in  the 
"Purpose"  box.  If  the  older  "E"  series 
Form  LAP-66  is  still  being  used,  type  in 
the  words  "Reinstatement  Request"  in 
the  "Purpose"  boil. 

If  the  Agency  determines  that 
reinstatement  is  warranted,  Box  6  on  the 
new  Form  LAP-66  will  be  stamped, 
dated,  and  signed  by  the  Agency  to 
indicate  that  reinstatement  has  been 
granted.  The  effective  date  of  the 
reinstatement  will  be  the  date  on  which 
the  application  for  reinstatement  was 
received  by  the  Agency. 

The  Agency  has  consulted  with  the 
Service  with  respect  to  the  date  on 
which  reinstatements  are  to  be  made 
effective.  The  Agency  had  considered  - 
making  the  reinstatement  effective  nimc 
pro  tunc,  i.e.,  effective  on  the  date  on 
which  the  exchange  visitor  first  failed  to 
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maintain  valid  program  status. 
However,  the  Service  has  raised 
concerns  that  the  agency's  nunc  pro 
tunc  reinstatement  provisions  may  be 
inconsistent  with  the  Service's 
forthcoming  F-1  (Student)  regulations. 
In  order  to  ensure  regulatory 
consistency,  the  Agency  has  decided  to 
make  its  reinstatement  regulation  mirror 
the  Service's  with  respect  to  the  date  on 
which  reinstatement  is  effective.  The 
exchange  community  has  voiced 
concern  that  the  Agency's  failure  to 
make  reinstatement  effective  nunc  pro 
tunc  will  create  a  time  gap  wherein  the 
exchange  visitor  might  be  deemed  to 
have  failed  to  maintain  valid 
nonimmigrant  status  for  a  period  of 
time,  thus  triggering  the  "unlawful 
presence"  sanctions  provided  in  the 
Illegal  Immigration  Reform  And 
Immigrant  Responsibility  Act  of  1996 
(IIRAIRA).  However,  based  on  the 
Service's  current  interpretation  of 
"unlawful  presence"  of  nonimmigrants 
admitted  for  "duration  of  status"  (D/S), 
the  Agency  remains  convinced  that  the 
"gap"  will  not  result  in  any  prejudice  to 
the  exchange  visitor.  Should  the  Service 
alter  its  interpretation  of  "unlawful 
presence,"  the  Agency  will  revisit  this 
issue. 

The  new  Form  IAP-66  (minus  the 
yellow  copy)  will  be  retiuned  to  the 
Responsible  Officer.  An  Agency 
decision  denying  reinstatement  is  not 
appealable. 

2.  Non-reinstatable  violations.  The 
Interim  Final  Rule  list  six  violations  or 
other  conditions  which  preclude 
reinstatement.  These  include  instances: 
(1)  when  the  exchange  visitor  willfully 
foils  to  maintain  the  health  and  accident 
insurance  required  under  22  CFR 
514.14:  (2)  when  the  exchange  visitor 
has  engaged  in  emplo)rment  not 
authorized  by  the  Exchange  Visitor 
Program's  or  the  Service's  regulations; 
(3)  when  the  exchange  visitor  has  been 
suspended  or  terminated  from  the  most 
recent  exchange  visitor  program;  (4) 
when  the  exchange  visitor  has  foiled  to 
maintain  valid  program  status  for  more 
than  270  days;  (5)  when  the  exchange 
visitor  has  received  a  fovorable 
recommendation  from  the  Agency  on  an 
application  of  waiver  of  section  212(e) 
of  the  Immigration  and  Nationality  Act 
(the  two-year  home  residency 
requirement;)  or,  (6)  when  the  exchange 
visitor  has  failed  to  pay  the  fee 
mandated  by  Public  Law  104-208  (the 
"CIPRIS"  fee).  Note:  The  overwhelming 
majority  of  exchange  visitors  fall  in  the 
"college  and  imiversity  student" 
category.  The  Agency  has  decided  on 
the  270-day  outer  limit,  not  because  that 
number  has  any  relevance  to  time 
periods  set  forth  in  the  immigration 


laws.  Rather,  270  days  is  the  average 
length  of  an  academic  year,  and  it  is  the 
Agency'-s  view  that  the  foilure  to 
maintain  valid  program  status  for  the 
equivalent  of  one  academic  year  cannot 
arguably  be  considered  to  have  been 
caused  by  circumstances  beyond  the 
control  of  the  exchange  visitor  or  by 
administrative  deUy  or  oversight, 
inadvertence  or  neglect.  Moreover,  the 
foiliue  to  maintain  valid  program  status 
for  more  than  270  days  presumptively 
demonstrates  a  failure  to  maintain  an 
interest  in  continuing  the  exchange 
visitor's  original  program  objective. 

Comments 

The  Agency  invites  comments  on  this 
Interim  Final  Rule  from  all  interested 
parties,  notwithstanding  the  fact  that  it 
is  under  uo  legal  obligation  to  do  so. 
The  oversight  and  administration  of  the 
Exchange  Visitor  Program  are  deemed  to 
be  foreign  affairs  functions  of  the  United 
States  Government.  The  Administrative 
Procediue  Act,  5  U.S.C.  553(a)(1)  (1989) 
specifically  exempts  foreign  a^irs 
functions  from  the  ndemaking 
requirements  of  the  Act. 

The  Agency  will  accept  comments  for 
30  days  following  publication  of  this 
Interim  Final  Rule  in  the  Federal 
Register.  A  final  rule  will  be  adopted 
upon  Agency  review  of  all  comments 
received.  Comments  should  be  mailed 
to  the  address  listed  above. 

In  accordance  with  5  U.S.C.  605(b), 
the  Agency  certifies  that  this  rule  does 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  considered  to 
be  a  significant  regulatory  action  within 
the  meaning  of  section  3(f)  of  Executive 
Order  12866,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 

List  of  SulHects  in  22  CFR  Part  514 

Cultural  exchange  programs. 

Dated:  August  6, 1999. 
Les  Jin, 
General  Counsel. 

Accordingly,  22  CFR  part  514  is 
amended  as  follows: 

PART  514~EXCHANGE 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

Authority.  8  U.S.C.  1101(A)(15)(J),  1182, 
1184,  1258;  22  U.S.C.  1431-1442,  2451-2460; 
Reorganization  Plan  No.  2  of  1977,  3  CFR 
Comp.  P.  200:  E.O.  12048  of  March  27, 1978, 
3  CFR.  1978  Comp.  P.  168. 

2.  Section  514.45  is  added  to  read  as 
follows: 


§  514.45    Reinstatmnant  to  valid  program 
•tatus. 

(a)  Definitions.  For  purpose  of  this 
section — 

You  means  the  Responsible  Officer  or 
Alternate  Responsible  Officer; 

Exchange  visitor  means  the  person 
who  enters  the  United  States  on  a  J  visa 
in  order  to  participate  in  an  exchange 
program  designated  by  the  Director  of 
the  United  States  Information  Agency. 

Fails  or  failed  maintain  valid  program 
status  means  the  status  of  an  exchange 
visitor  who  has  completed,  concluded, 
ceased,  interrupted,  graduated  from,  or 
otherwise  terminated  the  exchange 
visitor's  participation  in  the  exchange 
program,  or  who  remains  in  the  United 
States  beyond  the  end  date  on  the 
exchange  visitor's  current  Form  IAP-66. 

Unauthorized  employnaient  means  any 
employment  not  properly  authorized  by 
you  or  by  the  Attorney  General,  i.e.,  the 
Immigration  and  Naturalization  Service, 
prior  to  commencement  of  employment. 
Unauthorized  employment  does  not 
include  activities  that  are  normally 
approvable,  as  described  in  paragraph 
(c)(3)  of  this  section. 

We.  our,  or  us  means  the  office  of 
Exchange  Visitor  Program  Services  of 
the  United  States  Information  Agency. 

(b)  Who  is  authorized  to  correct  minor 
or  technical  inftxtctions  of  the  Exchange 
Visitor  Program  regulations?  (1)  If  the 
exchange  visitor  committed  a  technical 
or  minor  infraction  of  the  regulations, 
you  are  authorized  to  correct  the 
exchange  visitor's  records  with  respect 
to  such  technical  or  minor  infractions  of 
the  regiUations  in  this  part.  Your 
correction  of  such  an  infraction(s) 
returns  the  exchange  visitor  to  the  status 
quo  ante,  i.e.,  it  is  as  if  the  infraction 
never  occurred. 

(2>You  may  only  correct  the  exchange 
visitor's  record  with  respect  to  a 
technical  or  minor  infraction  of  the 
regulations  in  this  part  if  the  exchange 
visitor  is  pursuing  or  intending  to 
pursue  the  exchange  visitor's  original 
proo-am  objective. 

(3)  You  may  not  correct  the  exchange 
visitor's  records  with  respect  to  a 
technical  or  minor  infraction  of  the 
regulations  in  this  part  if  the  exchange 
visitor  has  willfully  failed  to  maintain 
insurance  coverage  during  the  period  for 
which  the  record  is  being  corrected;  if 
the  exchange  visitor  has  engaged  in 
unauthorized  employment  during  that 
period,  as  defined  in  paragraph  (a)  of 
this  section,  of  if  the  exchange  visitor 
was  involimtarily  suspended  or 
terminated  from  his  or  her  program 
during  the  period. 

(4)  u  the  exchange  visitor  has  failed 
to  maintain  valid  program  status 
because  of  a  substantive  violation  of  the 
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regiilations  in  this  part,  you  must  apply 
to; OS  for  reinstatement. 

( :)  What  violations  or  infractions  of 
thpi  regulations  in  this  part  do  we 
cdfltsider  to  be  technical  or  minor  ones, 
aM  how  do  you  correct  the  record?  We 
ccii^sider  the  following  to  be  examples  of 
technical  or  minor  infractions  which 
yc^  are  authorized  to  correct: 

m  Failure  to  extend  the  Form  IAP-66 
in  t  timely  manner  (i.e.,  prior  to  the  end 
datp  on  the  current  Form  IAP-66)  due 
to  inadvertence  or  neglect  on  yoiu-  part 
oiUn  the  part  of  the  exchange  visitor. 

1^)  Failure  on  the  part  of  me  exchange 
victor  to  conclude  a  transfer  of  program 
prior  to  the  end  date  on  the  current 
Fo^  IAP-66  due  to  administrative 
d^ljay  or  oversight,  inadvertence  or 
n^lect  on  your  part  or  on  the  part  of  the 
excdicuige  visitor; 

j(B)  Failure  to  receive  yoiu  prior 
apfroval  and/or  an  amended  Form  LAP- 
66  pefore  accepting  an  honorarium  or 
otbiBt  type  of  payment  for  engaging  in  a 
ndhnally  approvable  and  appropriate 
acnvity.  Exiample,  a  lecture, 
cdasultation,  or  other  activity 
appropriate  to  the  category  which  is 
provided  by  a  professor,  research 
sd^olar,  short-term  scholar  or  specialist 
without  prior  approval  or  an  amended 
Form  IAP-66  issued  prior  to  the 
ooc  urrence  of  the  activity. 

1 1)  You  correct  the  record  status  quo 
ante  by  issuing  a  Form  IAP-66  or  by 
writing  an  authorization  letter  to  reflect 
th$|  continuity  in  the  program  or  the 
p^ilmission  to  engage  in  the  activity  that 
a  ^ipiely  issued  document  woidd  have 
reflected. 

J)  Forms  LAP-66  should  be: 
i)  Issued  to  show  continued 
lorized  stay  without  interruption; 
H^)  Marked  in  the  "purpose"  box  with 
th^  appropriate  piupose  (i.e.,  extension, 

sfer,  etc.)  and  with  the  additional 
nc^^tion  of  "correct  the  record"  tjrped 

)  Dated  as  of  the  date  the  Form  was 
ally  executed;  and, 
I)  Submitted  to  the  Agency  in  the 
e  way  as  any  other  notification, 
i)  Letters  or  other  authorization 
uments  should  be: 
)  Issued  according  to  the 
ations  in  this  part  appropriate  to 
category  and  the  activity; 
)  Marked  or  annotated  to  show 
rrect  the  record," 
;)  Dated  as  of  the  date  the  letter  or 
ent  was  actually  executed;  and, 
)  Attached  to  the  exchange  visitor's 
F0^  IAP-66  and/or  retained  in  the 
splonsor's  file  as  required  by  the 
regulations  in  this  part  for  that 
pi  ijticular  type  of  letter  or  dociunent. 

(d)  How  do  you  determine  if  an 
in  I  vction.  other  than  those  examples 


listed  above  is  a  technical  or  minor 
infraction?  It  is  impossible  to  list  every 
example  of  a  technical  or  minor 
infi^ction.  To  guide  you  in  making  a 
determination,  you  are  to  examine  the 
follovkdng  criteria: 

(1)  Regardless  of  the  reason,  has  the 
exchange  visitor  failed  to  maintain  valid 
program  status  for  more  than  120 
calendar  days  after  the  end  date  on  the 
current  Form  IAP-66? 

(2)  Has  the  exchange  visitor,  by  his  or 
her  actions,  failed  to  maintain,  at  all 
relevant  times,  his  or  her  original 
program  objective? 

(3)  Has  the  exchange  visitor  willfully 
failed  to  comply  with  our  insurance 
coverage  requirements  (§  514.14)? 

(4)  Has  the  exchange  visitor  engaged 
in  imauthorized  employment,  as  that 
term  is  defined  in  paragraph  (a)  of  this 
section? 

(5)  Has  the  exchange  visitor  category 
been  involimtarily  suspended  or 
terminated  from  his  or  her  program? 

(6)  Hcis  an  exchange  visitor  in  the 
student  category  failed  to  maintain  a  full 
course  of  study  (as  defined  in  §  514.2) 
without  prior  consultation  with  you  and 
the  exchange  visitor's  academic  advisor? 

(7)  Has  the  exchange  visitor  failed  to 
pay  the  fee  mandated  by  Public  Law 
104-208  (the  "CIPRIS"  fee)? 

(8)  If  the  answer  to  any  of  the  above 
questions  is  "yes,"  then  the  infraction  is 
not  a  technical  or  minor  one  and  you  are 
not  authorized  to  reinstate  the  exchange 
visitor  to  valid  program  status. 

(e)  Which  violations  or  infractions  do 
we  consider  to  be  substantive  ones 
requiring  you  to  apply  to  us  for 
reinstatement?  The  following  are 
substantive  violations  or  infractions  of 
the  regulations  in  this  part  by  the 
exchange  visitor  which  require  you  to 
apply  to  us  for  reinstatement  to  valid 
program  status: 

(1)  Failure  to  maintain  valid  program 
status  for  more  than  120  days  after  the 
end  date  on  the  current  Form  IAP-66; 

(2)  If  a  student,  failiue  to  maintain  a 
full  coiuse  of  study  (as  defined  in 

§  514.2)  without  prior  considtation  with 
you  and  the  exchange  visitor's  academic 
advisor. 

(f)  Which,  if  any,  violations  of  the 
regulations  in  this  part  or  other 
conditions  preclude  reinstatement  and 
will  result  in  a  denial  if  application  is 
made?  We  will  not  consider  requests  for 
reinstatement  (nor  shotdd  you)  when  an 
exchange  visitor  has: 

(1)  Knowingly  or  willfully  failed  to 
obtain  or  maintain  the  required  health 
insurance  (§  514.14)  at  all  times  while  in 
the  United  States; 

(2)  Engaged  in  imauthorized 
employment,  as  that  term  is  defined  in 
paragraph  (a)  of  this  section; 


(3)  Been  suspended  or  terminated 
from  the  most  recent  exchange  visitor 
program; 

(4)  Failed  to  maintain  valid  program 
statiis  for  more  than  270  calendar  days; 

(5)  Received  a  favorable 
reconunendation  from  the  Agency  on  an 
application  for  waiver  of  section  212(e) 
of  the  Immigration  and  Nationality  Act 
[8  U.S.C.  1182(e)]:  or, 

(6)  Failed  to  pay  the  fee  mandated  by 
Public  Law  104-208  (the  "CIPRIS"  fee.) 

(g)  What  if  you  carmot  determine 
which  category  (technical,  substantive, 
or  non-reinstatable)  the  violation  or 
infraction  falls  within?  If  you  cannot 
determine  which  category  the  violation 
or  condition  falls  within,  then  you  must, 
on  behalf  of  the  exchange  visitor,  apply 
to  us  for  reinstatement. 

(h)  If  you  determine  that  the  exchange 
visitor's  violation  of  the  regulations  in 
this  part  is  a  substantive  one,  how  do 
you  apply  for  a  reinstatement  to  valid 
program  status?  (1)  If  you  determine 
that  the  violation  of  the  regulations  in 
this  part  is  a  substantive  one,  and  that 
the  exchange  visitor  has  failed  to 
maintain  valid  program  status  for  120 
days  or  less,  you  must  apply  to  us  for 
reinstatement  of  the  exchange  visitor  to 
valid  program  status.  Your  application 
must  include: 

(i)  All  copies  of  the  exchange  visitor's 
Forms  L\P-66  issued  to  date; 

(ii)  A  new,  completed  Form  IAP-66, 
showing  in  Block  3  the  date  of  the 
period  for  which  reinstatement  is 
sought,  i.e.,  the  new  program  end  date; 

(iii)  A  copy  of  the  receipt  showing 
that  the  Public  Law  104-208  fee  has 
been  paid;  and, 

(iv)  A  written  statement  (and 
documentary  information  supporting 
such  statement): 

(A)  Declaring  that  the  exchange  visitor 
is  pursuing  or  was  at  all  times  intending 
to  pursue  the  original  exchange  visitor 
program  activity  for  which  the  exchange 
visitor  was  admitted  to  the  United 
States;  and, 

(B)  Showing  that  the  exchange  visitor 
failed  to  maintain  valid  program  status 
due  to  circumstances  beyond  the  control 
of  the  exchange  visitor,  or  from 
administrative  delay  or  oversight, 
inadvertence,  or  excusable  neglect  on 
your  part  or  the  exchange  visitors  part; 
or, 

(C)  Showing  that  it  would  be  an 
unusual  hardship  to  the  exchange 
visitor  if  we  do  not  grant  the 
reinstatement  to  valid  program  status. 

(2)  If  you  determine  that  the  violation 
of  the  regulations  is  a  substantive  one, 
and  that  the  exchange  visitor  has  failed 
to  maintain  valid  program  status  for 
more  than  120  days,  then  you  must 
apply  to  us  for  reinstatement  of  the 
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exchange  visitor  to  valid  program  status. 
Your  application  must  include: 

(i)  Copies  of  all  the  exchange  visitor's 
Forms  IAP-66  issued  to  date; 

(ii)  A  new,  completed  Form  IAP-66, 
showing  in  Block  3  the  date  for  which 
reinstatement  is  sought,  i.e.,  the  new 
pro^Bm  end  date; 

(iii)  A  copy  of  the  receipt  showing 
that  the  Pub.  L.  104-208  fee  has  been 
paid;  and, 

(iv)  A  written  statement  (together  with 
dociunentary  evidence  supporting  such 
statement): 

(A)  Declaring  that  the  exchange  visitor 
is  pursuing  or  was  at  all  times  intending 
to  pursue  the  exchange  visitor  program 
activity  for  which  the  exchange  visitor 
was  admitted  to  the  United  States;  and, 

(B)  Showing  that  the  exchange  visitor 
failed  to  maintain  valid  program  status 
due  to  dnnunstances  beyond  the  control 
of  the  exchange  visitor,  or  from 
administrative  delay  or  oversight, 
inadvertence,  or  excusable  ne^ect  on 
your  part  or  the  exchange  visitor's  part; 
and, 

(C)  Showing  that  it  would  be  an 
unusual  hardship  to  the  exchange 
visitor  if  we  do  not  grant  the 
reinstatement  to  valid  program  statiis. 

(i)  How  will  we  notijyyou  of  our 
decision  on  your  request  for 
reinstatement?  (1)  If  we  deny  your 
request  for  reinstatement,  we  will  notify 
you  by  letter. 

(2)  u  we  approve  your  request  for 
reinstatement,  we  will  notify  you: 

(i)  By  stamping  Box  6  on  the  new 
Form  IAP-66  to  show  that  reinstatement 
was  granted,  efEsctive  as  of  the  date  on 
which  the  application  for  reinstatement 
was  received  by  the  Exchange  Visitor 
Prc^ram  Services  office;  and 

(ii)  By  returning  the  new  Form  IAP- 
66  for  the  exchange  visitor. 

(j)  How  long  wUl  it  take  us  to  act  on 
your  request  for  reinstatement?  We  will 
act  on  your  request  for  reinstatement 
within  forty-five  days  from  the  date  on 
which  we  receive  the  request  and 
supporting  documentation. 

(k)  Are  you  required  to  notify  us  each 
time  that  you  correct  a  record?  No 
special  notification  is  necessary. 
Submission  of  the  notification  copy  of 
Form  IAP-66  to  the  Agency  serves  as 
notice  that  a  record  has  been  corrected. 
Following  the  regulations  in  this  part  in 
issuing  a  letter  or  document  SOTves  as 
correction  in  the  sponsor's  file  for  those 
items  not  ncnmally  sent  to  the  Agency 
under  existing  notification  procedures. 

[FR  Doc.  9»-20783  Filed  8-12-99;  8:45  am] 
■UMQ  CODE  «n»«-« 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Empioyer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assimiptions  for  plans  with  valuation 
dates  iu  September,  1999.  Inlui-est 
assumptions  are  also  published  on  the 
PBGC's  web  site  (http://www.pbgc.gov). 
EFFECTIVE  DATE:  September  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assimnptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  titie  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assimiptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
aimuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
September  1999. 

For  annuity  benefits,  the  interest 
assumptions  will  be  6.30  percent  for  the 
first  20  years  fblloMong  the  valuation 
date  and  5.25  percent  thereafter.  The 
annuity  interest  assumptions  are 
unchanged  from  those  in  effect  for 
August  1999.  For  benefits  to  be  paid  as 


lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  5.00 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status,  4.25  percent 
during  the  seven-year  period  directiy 
preceding  the  benefit's  placement  in  pay 
status,  and  4.00  percent  during  any 
other  years  preceding  the  benefit's 
placement  in  pay  status.  The  lump  sum 
interest  assimiptions  are  unchanged 
from  those  in  effect  for  August  1999. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  September  1999,  tiie  PBGC  finds 
that  good  Cbuse  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subiects  in  29  CFR  Put  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341, 1344, 1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  71  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


[Thai 


Sei  ember  1999 


table  sets  fortti,  for  each  indicated  calendar  month,  the  interest  rates  (denoted  by  ii,  i2 and  referred  to  generally  as  i,)  assumed  to  be 

in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversanes  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.] 
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Appendix  B  to  Part  4044 — Interest  Rates  Used  To  Value  Annuities  and  Lump  Sums 

Table  I.— Annuity  Valuations 


For  valuation  dates  occurring  in  the  month — 


The  values  of  i,  are: 


fort  = 


fort: 


forl  = 


.0630 


1-20 


.0525 


>20    N/A 


N/A 


Table  II.— Lump  Sum  Valuations 


im 


I  sing 


this  table:  (1)  For  benefits  for  which  ttie  participant  or  beneficiary  is  entitled  to  be  in<  pay  status  on  the  valuation  date,  the  immediate 
annuity  rate  shall  apply;  (2)  For  benefits  for  which  the  defen-a!  period  is  y  years  (where  y  is  an  integer  and  0  <  y  <  ni),  interest  rate  i,  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  For  benefits  for  which  the  de- 
fen^l  period  is  y  years  (where  y  is  an  integer  and  ni  <  y  <  ni  >  n2),  interest  rate  i2  shall  apply  from  the  valuation  date  for  a  period  of  y  <  ni  > 
n2)  years,  interest  rate  ii  shall  apply  for  the  following  ni  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for 
which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  y  >  nj  +  nj),  interest  rate  ii  shall  apply  from  the  valuation  date  for  a  "eriod  of 
iMViK-n2  years,  interest  rate  i2  shall  apply  for  the  following  n2  years,  interest  rate  ii  shall  apply  for  the  following  n,  years,  and  ttiereafter  the 
immediate  annuity  rate  shall  apply.] 


=  ate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


02 


71 


09-1-99 


10-1-99 


5.00 


4.25 


4.00 


4.00 


ssued  in  Washington,  DC,  on  this  6th  day  of  August,  1999. 
Da  1  id  M.  Strauss, 

Ex^^utive  Director,  Pension  Benefit  Guaranty  Corporation. 
[FRpoc.  99-20927  Filed  8-12-99;  8:45  am] 
BIL^IG  CODE  7706-01-^ 
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DE  f  ARTMENT  OF  TRANSPORTATION 

Coist  Guard 

33  ^FR  Part  117 
iaiboi-99-oio] 

RIH2115-AE47 

DrMMrbridge  Operation  Regulatiofis: 
Shrewsbury  River,  NJ 

AGBCY:  Coast  Guard,  DOT. 
ACrioN:  Final  Rule. 

SUIMARY:  The  Coast  Guard  is  changing 
the  drawbridge  operation  regulations 
governing  the  Route  36  Bridge,  mile  1.8, 
acioss  the  Shrewsbury  River  at 
Hiiinlands,  New  Jersey.  This  final  rule 
s  the  drawbridge  need  open  only 

quarter  before  and  a  quarter  after  the 
,  May  15  through  October  15,  7  a.m. 

'\  p.m.  This  change  is  necessary  to 
he)^  alleviate  vehicular  traffic 
congestion  caused  by  frequent  bridge 
op0tiings.  This  final  rule  is  expected  to 
relieve  traffic  congestion,  synchronize 
the  opening  times  of  the  two  moveable 
bri4ges  on  the  waterway,  and  still  meet 
the  reasonable  needs  of  navigation. 
DAT  ES:  This  final  rule  is  effective 
Seiijtember  13, 1999. 


T 


ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office,  408  Atlantic 
Avenue,  Boston,  Massachusetts  02110,  7 
a.m.  to  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
niunber  is  (617)  223-a364. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  May  25, 1999,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entiUed  Drawbridge 
Operation  Regulations;  Shrewsbury 
River,  New  Jersey,  in  the  Federal 
Register  (64  FR  28126).  The  Coast  Guard 
received  one  letter  commenting  on  the 
notice  of  proposed  rulemaking.  No 
public  hearing  was  requested  and  none 
was  held. 

Background 

The  Route  36  Bridge,  at  mile  1.8,  at 
Highlands,  new  Jersey,  across  the 
Shrewsbury  River,  has  a  vertical 
clearance  of  35  feet  at  mean  high  water 
and  39  feet  at  mean  low  water. 


The  existing  operating  regulations  for 
the  Rt-36  Bridge,  listed  at  33  CFR 
117.755(a),  require  the  bridge  to  open  on 
signal;  except  that,  from  Memorial  Day 
through  Labor  Day  on  Saturdays, 
Sundays,  and  hoUdays,  from  10  a.m.  to 
7  p.m.,  the  draw  need  be  opened  only 
on  the  hour  and  half  horn. 

The  bridge  owner,  the  New  Jersey 
Department  of  Transportation  (NJDOT) 
asked  the  Coast  Guard  to  change  the 
operating  regulations  for  the  Route  36 
Bridge  to  help  alleviate  vehicular  traffic 
caused  by  bridge  openings  dining  the 
summer  months.  The  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  on  May  25, 1999,  which 
proposed  that  the  Route  36  Bridge  open 
on  signal,  except  that,  from  May  15 
through  October  15,  7  a.m.  to  8  p.m.,  the 
draw  need  open  only  on  the  hour  and 
half  hour. 

The  Coast  Guard  received  one 
comment  letter  in  response  to  the  notice 
of  proposed  ndemaking  suggesting  that 
the  Coast  Guard  synchronize  the 
opening  times  for  the  Route  36  Bridge 
and  the  Monmouth  Coimty  highway 
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bridge  at  mile  4.0,  at  Sea  Bright,  New 
Jersey,  both  across  the  Shrewsbuiy 
River.  The-synchronizing  of  the  opening 
schedules  at  the  bridges  will  allow 
vessels  to  transit  through  the  bridges 
with  minimum  delay. 

The  bridge  opening  log  data  for  the 
years  1995-1997  published  by  the  Coast 
Guard  in  the  notice  of  proposed 
rulemaking  was  incorrect.  The  correct 
opening  log  data  is  included  in  this  final 
rule  along  %vith  the  addition  of  1998 
opening  log  data.  The  correct  opening 
log  data  also  supports  the  need  to 
change  the  operating  regulations  for  the 
Route  36  Bridge  during  the  time  period 
the  bridge  owner  has  requested. 

The  Route  36  Bridge  opening  data. 
May  through  October,  for  1995, 1996, 
1997, 1998,  indicates  the  following 
number  of  openings:  May,  186, 151, 149 
and  146;  June,  239,  384,  247  and  211; 
July.  398,  323,  302  and  327;  August, 
342, 488,  311  and  241;  September,  280, 
280, 199  and  228;  October,  190,  298, 158 
and  140,  respectively. 

The  bridge  owner  originally  requested 
that  the  Route  36  Bridge  open  on  signal 
on  the  hour  and  half  hour.  7  a.m.  to  10 
p.m..  May  15  through  October  15.  The 
traffic  counts  indicated  the  hours  7  a.m. 
to  8  p.m.  were  the  hoius  each  day  that 
most  vehicles  passed  over  the  bridge. 
The  vehicular  traffic  coimts  did  not 
support  the  need  to  limit  bridge 
openings  during  the  8  p.m.  to  10  p.m. 
time  period. 

Diaciiarion  of  Comments  and  Changes 

The  Coast  Guard  received  one  letter  in 
response  to  the  notice  of  proposed 
rulemaking.  The  Coast  Guard  has 
changed  this  final  rule  as  a  result  of  the 
comment  letter  received.  The  openii^g 
schedule  published  in  the  notice  of 
proposed  rulemaking  required  the  Route 
36  Bridge  to  need  open  only  on  the  hour 
and  half-hour.  The  Coast  Guard,  as  a 
result  of  the  comment  received,  has 
changed  the  opening  schediUe  to  require 
the  Route  36  Bridge  need  open  only  at 
a  quarter  before  the  hoiu  and  a  quarter 
after  the  hour.  This  change  will 
synchronize  the  opening  schedules  for 
the  two  moveable  bridges  on  the 
Shrewsbury  River  and  will  allow  vessels 
to  transit  through  the  bridges  with 
minimum  delay. 

The  existing  regiilations  refer  to  the 
Route  36  Bridge  as  the  S36  Bridge.  The 
reference  to  S36  Bridge  in  the 
regidations  will  be  changed  in  this  final 
rule  to  the  Route  36  Bridge  because  it 
is  a  more  recognizable  description.  The 
language  requiring  clearance  gages  for 
the  Monmouth  Coimty  Bridge  listed  at 
§  117.755(b)  will  be  changed  in  this 
final  rule  to  reference  specifications 
listed  imder  §  118.160  of  this  chapter. 


The  notice  of  proposed  ndemaking 
proposed  to  change  the  clearance  gage 
requirements  for  the  Route  36  Bridge 
only.  This  final  rule  will  change  the 
clearance  gage  requirements  for  both 
bridges. 

Regulatory  ETalnation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (IX3T) 
(44  FR 11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  bridge  will 
open  for  vessel  traffic  two  times  an  hour 
and  the  mariners  will  still  be  able  to 
transit  the  waterway  provided  they 
schedule  their  transits  in  accordance 
with  the  operating  schedide  of  the 
bridge. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 
Therefore,  for  reasons  discussed  in  the 
Regiilatory  Evaluation  section  above,  the 
Coast  Guiffd  certifies  imder  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Section 
2.B.2.,  Figure  2-1,  paragraph  (32)(e),  of 
Commandant  Instruction  M16475.1C, 
this  final  rule  is  categorically  excluded 
firom  further  environmental 
documentation  because  promulgation-of 
changes  to  drawbridge  regulations  have 
been  found  to  not  have  a  significant 
efiiect  on  the  environment.  A  written 
"Categorical  ^elusion  Determination" 
is  not  required  for  this  final  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  foUows: 

Audiority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.755  is  revised  to  read 
as  follows: 

1117.755    Shrewsbury  River. 

(a)  The  Route  36  Bridge,  mile  1.8,  at 
Highlands,  New  Jersey,  shall  open  on 
signal,  except  that,  from  May  15  through 
October  15.  7  a.m.  to  8  p.m.,  the  draw 
need  open  only  at  a  quarter  before  the 
hotu  and  a  quarter  after  the  hour.  The 
owners  of  the  bridge  shall  provide  and 
keep  in  good  legible  condition,  two 
clearance  gauges,  with  figures  not  less 
than  eight  inches  high,  designed, 
installed  and  maintained  according  to 
the  provisions  of  §  118.160  of  this 
chapter. 

(b)  The  drew  of  the  Moiunouth 
County  highway  bridge,  mile  4.0,  at  Sea 
Bright,  shall  open  on  signal;  except  that, 
bom  May  15  through  September  30,  on 
Saturdays,  Sundays,  and  holidays,  bom 
9  a.m.  to  7  p.m.,  the  draw  need  open 
only  on  the  hour  and  half  hour.  The 
draw  need  not  be  opened  at  any  time  for 
a  sailboat,  imless  it  is  under  auxiliary 
power  or  is  towed  by  a  powered  vessel. 
The  owners  of  the  bridge  shall  keep  in 
good  legible  condition  two  clearance 
gages,  with  figures  not  less  than  eight 
inches  high,  designed,  installed  and 
maintained  according  to  the  provisions 
of  §  118.160  of  this  chapter. 
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Dated:  August  2, 1999. 

R.  M ,  Larrabee, 

Rear\Admiral,  U.S.  Coast  Guard  Commander, 
Fir^^€oast  Guard  District. 

IFRjIIkx:.  99-20955  Filed  &-12-99;  8:45  am] 
BtLMftO  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Co«i^  Guard 

33<iFRPart117 

i  I 

[CG|lk01-99-125] 

I ! 

DnUbridge  Operation  Regulations: 
Thames  River,  CT 

AGtMCY:  Coast  Guard.  DOT. 

ACfipN:  Notice  of  temporary  deviation 

froii^  regiUations. 

— >-* 

Vt:  The  Conunander,  First  Coast 
1  District,  has  issued  a  temporary 
ation  firom  the  drawbridge  operation 
ations  governing  the  operation  of 
itrak  Bridge,  mile  3.0,  across  the 
les  River  in  New  London, 
aecticut.  This  deviation  from  the 
lations  allows  the  bridge  owner  to 
<  a  two-hour  advance  notice  for 
opening,  Sunday  through  Thursday,  10 
p.m,  to  5  a.m.,  August  2, 1999,  through 
Sei^tember  30, 1999.  This  action  is 
ne^ssary  to  facilitate  electrical 
mojjifications  at  the  bridge. 
DAttS:  This  deviation  is  effective  bom 
Au^st  2, 1999,  through  September  30. 
19S 


JRTHER  INFORMATION  CONTACT:  Joe 
Schinied.  Project  Officer.  First  Coast 
Guiihl  District,  at  (212)  66a-7165. 
SUf  fLEMENTARY  INFORMATION:  The 
Anlirak  Bridge,  mile  3.0,  across  the 
Thames  River  in  New  London, 
Couiecticut,  has  a  vertical  clearance  of 
30  f#et  at  mean  high  water,  and  33  feet 
at  itijean  low  water  in  the  closed 
po^on.  The  bridge  owner.  National 
Railroad  Passenger  Corporation 
c).  requested  a  temporary 
ation  from  the  operating  regidations 
itate  electrical  modifications  at 
the  pridge.  This  deviation  to  the 

^^ting  regulations  allows  the  bridge 
9r  to  require  a  two-hour  advance 
for  bridge  openings  for  the 
.  Bridge,  mile  3.0,  across  the 
les  River  in  New  London, 
lecticut.  This  deviation  will  be  in 
:  bom  Sunday  through  Thinsday, 
10  i:ij.m.  to  5  a.m.,  August  2, 1999, 
through  September  30, 1999.  Requests 
for  bridge  openings  can  be  made  by 
calling  (860)  395-2355  or  on  marine 
radio  channel  13  VHF/FM.  Mariners 
requiring  an  emergency  opening  are 
advised  to  call  Amtrak's  Chief 
Dispatcher  at  (617)  345-7569.  Vessels 


that  can  pass  under  the  bridge  without 
an  opening  may  do  so  at  all  times 
diuing  the  closed  periods. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  retmn  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  luider  33  CFR 
117.35. 

Dated:  July  23, 1999. 
R.  M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  99-20958  Filed  8-12-99;  8:45  am] 

BHJJNG  COOE  4t10-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MN44-02-7269a;  FRL-«414-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  We  are  approving  a 
supplemental  revision  to  the  Minnesota 
State  Implementation  Plan  (SIP)  for  the 
Saint  Paul  particidate  matter  (PM) 
nonattainment  area,  located  in  Ramsey 
County,  Minnesota.  The  Miimesota 
Pollution  Control  Agency  (MPCA) 
submitted  the  supplemental  SIP  for  the 
purpose  of  maintaining  the  attainment 
of  the  PM  National  Ambient  Air  Quality 
Standards  (NAAQS)  and  is  in  response 
to  our  JiUy  22, 1997  conditional 
approval  (62  FR  39120),  of  the  State's 
February  9, 1996  SIP  revision  for  Red 
Rock  Road.  We  are  also  taking  action  to 
revoke  the  Administrative  Order  for  the 
Lafarge  Corporation  that  we  had 
approved  into  the  SlP-in  ow  July  22, 
1997  conditional  approval.  We  are 
providing  the  rationale  for  the  approval 
and  other  information  in  this  notice. 
DATES:  This  action  is  effective  on 
October  12, 1999  without  further  notice, 
unless  EPA  receives  relevant  adverse 
comments  by  September  13, 1999.  If 
adverse  comments  are  received.  EPA 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  conunents  may  be 
mailed  to:  Carlton  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Copies  of  the 


documents  relevant  to  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  above  address. 
(Please  telephone  Christos  Panos  at 
(312)  353-8328,  before  visiting  the 
Region  5  office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
Air  and  Radiation  Division,  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 353-8328. 
SUPPlfMENTARY  INFORMATION: 

We  have  organized  this 
Supplementary  Information  section  as 
follows: 

A.  What  Action  Is  EPA  Taking  Today? 

B.  Why  Was  this  SIP  Revision  Needed? 

C.  Why  Can  We  Approve  this  Request? 

D.  What  Is  the  Background  for  this 
Rulemaking? 

A.  What  Action  Is  EPA  Taking  Today? 

We  are  approving  MPCA's  July  22, 
1998  request  for  a  revision  to  the 
Minnesota  PM  SIP.  Specifically,  we  are 
approving  the  following:  (A)  the  Title  I 
(non-expiring)  conditions  of  Minnesota 
Air  Emission  Permit  No.  12300353-001, 
issued  to  Lafarge  Corporation — Red 
Rock  Terminal  on  April  14,  1998;  (B)  a 
modeled  attainment  demonstration  for 
the  Red  Rock  Road  PM  nonattainment 
area  in  Ramsey  County,  Minnesota;  and 
(C)  a  request  that  we  withdraw  from  the 
SIP  the  February  2, 1996  Administrative 
Order  for  Lafarge's  Red  Rock  Road 
facility. 

B.  Why  Was  This  SIP  Revision  Needed? 

In  response  to  monitored  exceedances 
of  the  24-hour  PM  NAAQS  between 
1992  and  1995,  on  February  9, 1996  the 
State  submitted  a  SIP  revision  with 
emission  limits  and/or  control  measures 
for  certain  facilities  located  in  the  Red 
Rock  Road  area  in  order  to  bring  the 
area  into  modeled  attainment.  Two  of 
these  facilities  were  required  to  commit 
to  control  measiues  to  reduce  their  PM 
emissions  and  the  third  facility  was 
required  to  either  quantify  their  PM 
emissions  to  show  that  they  can  meet 
the  NAAQS,  or  commit  to  control 
measures  to  reduce  their  PM  emissions. 
The  MPCA  put  these  requirements  into 
Administrative  Orders  (dated  February 
2, 1996)  for  St.  Paul  Terminals.  Inc., 
AMG  Resources  Corporation  and 
Lafarge  Corporation. 

We  agreed  that  the  February  9, 1996 
submittal  would  more  than  satisfy  the 
nonattainment  area  requirements. 
However,  the  attainment  demonstration 
submitted  with  the  Red  Rock  Road  SIP 
revision  was  not  fully  approvable 
because  specific  emission  limits  for 
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Lafaige  Corporation  were  not  known 
due  to  the  installation  of  new  control 
equipment  at  the  facility.  Given  this, 
and  the  State's  need  to  further  analyze 
other  sources  outside  of  the  2  kilometer 
area  but  within  4  kilometers  from  the 
ambient  monitor,  we  approved  the  SIP 
submittal  on  July  22, 1997  at  62  FR 
39120,  conditioned  upon  the  receipt  of 
an  approvable  attainment  demonstration 
and  revised  administrative  orders 
incorporating  the  required  information 
and  changes.  We  also  stated  that  an 
additional  modeling  analysis  would 
need  to  be  submitted  by  the  State. 
Additional  information  regarding  the 
details  of  our  conditional  approval  is 
available  in  the  July  22, 1997  Federal 
Roister  document  and  our  June  6, 1997 
Tedmical  Support  Document  (TSD). 

C  Why  Can  We  Ai^irove  This  Request? 

We  are  approving  the  current  SIP 
submittal  as  a  Direct  Final  Federal 
Register  document  because  the  State  has 
met  the  conditions  set  forth  in  our  July 
22, 1997  conditional  approval  of  a 
February  9, 1996  SIP  revision  for 
Ramsey  County,  Minnesota.  As  detailed 
in  our  May  26, 1999  TSD,  the 
attainment  demonstration  for  the  Red 
Rock  Road  portion  of  the  Ramsey 
County  PM  nonattainment  area  is  now 
fully  approvable.  In  addition,  we  are 
withdrawing,  at  the  State's  request,  the 
Administrative  Order  issued  to  La&rge 
Corporation  on  February  2, 1996  from 
the  Sn*  and  are  replacing  it  with  the 
Tide  I  SIP  requirements  foimd  in  the 
April  14, 1998  operating  permit  issued 
to  La&rge  Corporation. 

D.  What  Is  the  Background  for  This 
Rulemaking? 

A  portion  of  the  St.  Paul  area  was 
designated  nonattainment  for  PM  upon 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990.  The  State 
submitted  SIP  revisions  intended  to 
satisfy  the  PM  attainment  demonstration 
requirements  of  the  Act  in  1991, 1992, 
and  1993.  The  enforceable  element  of 
the  State's  submittals  were 
administrative  orders  for  nine  facilities 
in  the  St.  Paul  area.  The  EPA  took  final 
action  on  February  15, 1994  at  59  FR 
7218,  to  approve  Minnesota's  submittals 
as  satisfying  the  applicable 
requirements  for  the  St.  Paul  PM 
nonattainment  area. 

However,  an  ambient  monitor  located 
on  Red  Rock  Road  monitored  five 
exceedances  of  the  24-hoiu'  PM  NAAQS 
between  1992  and  1995.  The  State 
determined  that  the  exceedances  were 
attributable  to  shifts  and  increases  in 
local  source  activity  (such  as  traffic 
newly  occiuring  on  unpaved  surfaces) 
which  had  occurred  since  development 


of  the  prior  plan,  and  not  to  any 
deficiencies  in  the  prior  plan.  Based 
upon  analysis  of  the  monitoring 
conditions,  it  was  detomined  that  three 
companies  located  in  the  Red  Rock 
Road  area  were  significant  contributors 
to  the  most  recent  monitored 
exceedances.  On  February  9, 1996  the 
State  submitted  a  SIP  revision  with 
emission  limits  and/or  control  measiues 
for  these  facilities  in  order  to  bring  the 
area  into  modeled  attainment.  Two  of 
these  facilities  were  required  to  conunit 
to  control  meastues  to  reduce  their  PM 
emissions  and  the  third  facility  was 
required  to  either  quantify  their  PM 
emissions  to  show  that  they  can  meet 
the  NAAQS,  or  commit  to  control 
measures  to  reduce  their  PM  emissions. 
The  MPCA  put  these  reqiiirements  into 
Administrative  Orders  (dated  February 
2, 1996)  for  St  Paul  Terminals,  Inc., 
AMG  Resoiuces  Corporation  and 
Lafarge  Corporation. 

EPA  Action 

In  this  rulemaking  action,  EPA 
approves  the  Tide  I  (non-expiring) 
conditions  of  Minnesota  Air  Emission 
Permit  No.  12300353-001,  issued  to 
Lafarge  Corporation — Red  Rock 
Terminal  on  April  14, 1998  and  the 
modeled  attainment  demonstration  for 
the  Red  Rock  Road  PM  nonattainment 
area  in  Ramsey  County,  Minnesota.  In 
addition,  EPA  withdraws  from  the  SIP 
the  February  2, 1996  Administrative 
Order  for  Laferge's  Red  Rock  Road 
facility.  The  EPA  is  publishing  this 
action  Mrithout  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication,  the 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  State  Plan  should  relevant 
adverse  comments  be  filed.  This  rule 
will  be  effective  October  12, 1999 
without  further  notice  unless  relevant 
adverse  comments  are  received  by 
September  13, 1999.  If  EPA  receives 
such  comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  dociunent  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  action.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  12, 
1999. 

Nothing  in  this  action  shovdd  be 
construed  as  permitting  or  allowing  or 


establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entitied 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuired  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  natiue  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
appUes  to  any  nile  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regiUation  is 
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iferable  to  other  potentially  effective 
id  reasonably  feasible  alternatives 
insidered  by  the  Agency. 
This  rule  is  not  subject  to  E.O.  13045 

:ause  it  does  not  involve  decisions 
[tended  to  mitigate  environmentaT 
!alth  or  safety  risks. 

Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 

lation  that  is  not  required  by 
tute,  that  significantly  affects  or 
quely  affects  the  communities  of 
dian  tribal  governments,  and  tiiat 
poses  substantial  direct  compliance 
sts  on  those  communities,  unless  the 
deral  government  provides  the  funds 
lessary  to  pay  the  direct  compliance 
sts  inciured  by  the  tribal 
vemments,  or  EPA  consults  with 
lose  goveronieuls.  if  EPA  complies  by 
nsulting,  E.O.  13084  requires  EPA  to 
ovide  to  the  Office  of  Management 
d  Budget,  in  a  separately  identified 
s  ^ion  of  the  preamble  to  the  rule,  a 
( Ascription  of  the  extent  of  EPA's  prior 
c  onsultation  with  representatives  of 
affected  tribal  governments,  a  summary 

the  nature  of  their  concerns,  and  a 
ik^tement  supporting  the  need  to  issue 
t  ]  e  regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
J 1  ocess  permitting  elected  officials  and 
c  ther  representatives  of  Indian  tribal 
g  civemments  "to  provide  meaningful 
a  I  id  timely  input  in  the  development  of 
ragulatory  policies  on  matters  that 
si  ^ficantly  or  imiquely  affect  their 
qc  mmimities." 

Today's  rule  does  not  significantly  or 
\h  uquely  affect  the  communities  of 

I  ]  dian  tribal  governments.  This  action 
( ( tes  not  involve  or  impose  any 

1 3  [{uirements  that  affect  Indian  Tribes. 
J  L  xordingly,  the  requirements  of 
se  ction  3Cb)  of  E.O.  13084  do  not  apply 
tp  this  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U  S.C.  600  et  seq.,  generally  requires  an 
a  E  ency  to  conduct  a  regulatory 
f  ( txibility  analysis  of  any  nUe  subject  to 
c  ( itice  and  comment  rulemaking 
r  3  [^uirements  unless  the  agency  certifies 

I I  at  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 

r  umber  of  small  entities.  Small  entities 
i]  elude  small  businesses,  small  not-for- 
p  I  ofit  enterprises,  and  small 
gj^vemmental  jiuisdictions.  This  final 
e  will  not  have  a  significant  impact 
a  substantial  number  of  small  entities 
ause  SIP  approvals  under  section 
0  and  subchapter  I,  part  D  of  the  Act 
d  6  not  create  any  new  requirements,  but 

imply  approve  requirements  that  the 
S  Ipte  is  already  imposing.  Therefore, 
faacause  the  Federd  SIP  approval  does 


not  impose  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  impact  on  small  entities. 
Moreover,  due  to  the  natiue  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act . 
forbids  the  EPA  fi-om  basing  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
jaw  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  firom  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  U.S.  Senate,  the 
U.S.  House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 


H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act,    , 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiut  of  Appeals  for  the  appropriate 
circuit  by  October  12, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subiects  in  40  CFR  Part  52 

Enviionmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  22,  1999. 
Jerri- Anne  Garl, 
Acting  Regional  Administrator,  Region  5. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52,  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(50)  to  read  as 
follows: 

§  52.1 220    Identification  of  plan. 

***** 

(c)  *  *  * 

(50)  On  July  22, 1998  the  State  of 
Minnesota  submitted  a  supplemental 
SIP  revision  for  the  control  of 
particulate  matter  emissions  from 
certain  sources  located  along  Red  Rock 
Road,  within  the  boimdaries  of  Ramsey 
County.  This  supplemental  SIP  revision 
is  in  response  to  EPA's  July  22,  1997 
conditional  approval  (62  FR  39120),  of 
a  February  9, 1996  SIP  revision  for  Red 
Rock  Road.  In  addition,  the  previously 
approved  administrative  order  for 
Lafarge  Corporation  (dated  February  2, 
1996)  is  revoked. 

(i)  Incorporation  by  reference. 

(A)  Air  Emission  Permit  No. 
12300353-001,  issued  by  the  MPCA  to 
Lafarge  Corporation — Red  Rock 
Termiftal  on  April  14, 1998,  Title  I 
conditions  only. 

(B)  Revocation  of  Findings  and  Order, 
dated  and  effective  July  21, 1998,  to 
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Findings  and  Order  issued  to  Lafarge 
Corporation  on  February  2, 1996. 
(ii)  Additional  material. 

(A)  Letter  submitting  vendor 
certifications  of  performance  for  the 
pollution  control  equipment  at  Lafarge 
Corporation's  fecility  on  Red  Rock  Road 
in  St.  Paul,  Minnesota,  dated  May  4, 
1998,  from  Arthur  C.  Granfield, 
Regional  Environmental  Manager  for 
Lafarge  Corporation,  to  Michael  J. 
Sandusky,  MPCA  Air  Quality  Division 
Manager. 

(B)  Letter  submitting  operating  ranges 
for  the  pollution  control  equipment  at 
Lafarge  Corporation's  facility  on  Red 
Rock  Road  in  St.  Paul,  Minnesota,  dated 
July  13, 1998,  from  Arthur  C.  Granfield, 
Regional  Environmental  Manager  for 
Lafarge  Corporation,  to  Michael  J. 
Sandusky,  MPCA  Air  Quality  Division 
Manager. 

[FR  Doc.  99-20547  Filed  8-12-99;  8:45  am] 
BiLUNG  CODE  asao-so-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  207-156;  Fm.-6409-4] 

Appro\fal  and  Promulgation  of 
Imptomentatlon  Plans;  CaHfomia  State 
Implementation  Plan  Reviaion,  South 
Coaat  Air  Quality  Management  Diatrict 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  May  4, 1999. 
The  revisions  concern  rules  bom  the 
South  Coast  Air  Quality  Management 
District  (SCAQMD).  This  approval 
action  will  incorporate  these  rules  into 
the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  from  solvent 
cleaning  and  motor  vehicle  refinish 
coating  operations.  Thus,  EPA  is 
finalizing  the  approval  of  these 
revisions  into  the  California  SIP  imder 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan     • 
requirements  for  nonattaiimient  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  September  13, 1999. 


ADDRESSES:  Copies  of  the  revised  rules 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
revised  rules  are  available  for  inspection 
at  the  following  locations: 
Rulemaking  Office  {AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  DC,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW. 

Washington,  DC  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95812 
South  Coast  Air  Quality  Management 

District,  21865  Copley  Drive, 

Diamond  Bar,  CA  91765 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaking  Office, 
(AIR-4).  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1185. 
SUPPLEMENTARY  INFORMATKM: 

L  Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  SCAQMD  Rules 
1151 — Motor  Vehicle  and  Mobile 
Equipment  Non- Assembly  Line  Coating 
Operations,  and  Rule  1171 — Solvent 
Cleaning  Operations.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
March  10, 1998. 

n.  Background 

On  May  4, 1999  in  64  FR  23813.  EPA 
proposed  to  approve  the  following  rules 
into  the  California  SIP:  SCAQMD's  Rule 
1151 — Motor  Vehicle  and  Mobile 
Equipment  Non-Assembly  Line  Coating 
Operations  and  SCAQMD's  Rule  1171— 
Solvent  Cleaning  Operations.  Rule  1151 
and  1171  were  amended  by  SCAQMD 
on  June  13, 1997.  Both  rules  were 
submitted  by  CARB  to  EPA  on  March 
10, 1998.  These  rules  were  submitted  in 
response  to  EPA's  1988  SIP-Call  and  the 
CAA  section  182(a)(2)(A)  requirement 
that  nonattainment  areas  fix  their 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  in  accordance 
with  EPA  guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
NPRM  cited  above. 

EPA  has  evaluated  the  above  rules  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 


interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
NPRM(s)  cited  above.  EPA  has  found 
that  the  rules  meet  the  applicable  EPA 
requirements.  A  detailed  discussion  of 
the  rule  provisions  and  evaluations  has 
been  provided  in  64  FR  23774  and  in 
technical  support  documents  (TSDs) 
available  at  EPA's  Region  IX  office 
(TSDs  dated  July  1998,  SCAQMD's 
Rules  1171  and  1151). 

m.  Response  to  Public  Conunents 

A  30-day  public  comment  period  was 
provided  in  64  FR  23774.  EPA  received 
a  comment  fit>m  EPI  Research  (EPIR) 
regarding  Rule  1171.  EPIR  conmiented 
that  they  did  not  have  accwate 
information  from  "SCAQMD  during  the 
rule  making  prucess  and  llial  lowered 
VOC  and/or  vapor  pressure  limits  of 
'cleaning  solvents  would  be  difficult,  if 
not  impossible  to  meet,  or  were  not 
commercially  available.  For  this  reason 
EPIR  requested  that  EPA  withhold 
approval  of  SCAQMD's  Rule  1171  into 
the  California  SIP.  EPA  has  evaluated 
the  information  submitted  by  California 
regarding  Rule  1171  and  determined 
that  it  fulfills  the  procedinal 
requirements  of  40  CFR  51 ,  Appendix  V, 
including  the  requirements  of  2.1(f) 
public  notice,  (g)  public  hearing,  and  (h) 
compilation  of  public  comments  and 
responses.  Furthermore,  under  CAA 
section  110(a)(2).  EPA  may  not  consider 
the  economic  or  technological  feasibility 
of  the  provisions  of  the  SCAQMD  rule 
in  approval  of  the  SEP  revision.  Union 
Electric  V.  EPA.  427  U.S.  246.  265-266 
(1976).  As  noted  by  the  Supreme  Court, 
it  is  the  province  of  the  State  or  local 
authorities  to  determine  whether  or  not 
to  impose  more  stringent  limits  that  may 
require  technology  forcing.  EPA  must 
assess  the  SIP  revision  on  the  basis  of 
factors  set  forth  in  CAA  section 
110(a)(2)  which  include  reasonable 
notice  and  public  bearings  in  the 
adoption  process,  but  does  not  provide 
for  the  disapproval  of  a  rule  in  a  SIP 
based  upon  economic  or  technological 
infeasibility.  For  these  reasons  the 
comments  submitted  do  not  affect  the 
incorporation  of  SCAQMD's  Rule  1171 
into  the  California  SIP. 

IV.  EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  VOCs  in 
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ai  :<  :ordance  with  the  requirements  of  the 

QA. 

Administrative  Requirements 

Executive  Orders  12866  and  13045 

'  rhe  Office  of  Management  and  Budget 
(( )  ^B)  has  exempted  this  regulatory 
ai  r  ion  from  E.0. 12866  review. 

'  lie  final  rule  is  not  subject  to  E.O. 
19045,  entitled  "Protection  of  Children 
.  Environmental  Health  Risks  and 
^ety  Risks,"  because  it  is  not  an 
bonomically  significant"  action  imder 
12866. 

Regulatory  Flexibility  Act 

Jnder  the  Regulatory  Flexibility  Act, 
J.S.C.  600  et  seq.,  EPA  must  prepare 

latory  flexibility  analysis 
Bssing  the  impart  of  any  proposed  or 
".  rule  on  small  entities.  5  U.S.C.  603 
aid  604.  Alternatively,  EPA  may  certify 
it  at  the  rule  will  not  have  a  significant 
iiimact  on  a  substantial  nimiber  of  small 
ejipties.  Small  entities  include  small 
bit^inesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

I  >IP  approvals  under  section  110  and 
SI  il  )chapter  I,  part  D  of  the  Clean  Air  Act 
d(  >  not  create  any  new  requirements  but 
si  n  jply  approve  requirements  that  the 
S^{  te  is  already  imposing.  Therefore, 
b^  »use  the  Federal  SIP  approval  does 
n6 :  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nauire  of  the  Federal-State  relationship 
u|ider  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
F^^eral  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Cloan  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
g^  imds.  Union  Electric  Co.  v.  U.S.  EPA, 
4^7  U.S.  246,  255-66  (1976);  42  U.S.C. 
74^0(a)(2). 

'nfunded  Mandates 

hder  section  202  of  the  Unfunded 
dates  Reform  Act  of  1995 
("l^fnfunded  Mandates  Act"),  signed 
law  on  March  22, 1995,  EPA  must 
pare  a  budgetary  impact  statement  to 
aooompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
mg^  result  in  estimated  costs  to  State, 
lo|[^,  or  tribal  governments  in  the 

;ate;  or  to  private  sector,  of  $100 
ion  or  more.  Under  section  205, 
must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  October  12,  1999. 
Filing  a  petition  for  reconsideration  by 
the  Adndnistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 


Dated:  July  19,  1999. 
David  P.  Howekamp, 

Acting  Regional  Administrator,  Region  DC. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— California 

2.  Section  5ZJZ20  is  amended  by 
adding  paragraph  (c)  (254)(i)(D)(2)  to 
read  as  follows: 

{52.220    Idwitification  of  plan. 

***** 

(c)*  *  • 

(254) •   *   * 
(i)*   *   . 

(D)*  *   * 

(2)  Rule  1151,'adopted  on  July  8,  1988 
and  amended  on  Jime  13, 1997,  and 
Rule  1171,  adopted  on  August  2, 1991 
and  amended  on  Jime  13, 1997. 
***** 

[FR  Doc.  99-21011  Filed  8-12-99;  8:45  am) 
BIUIN6COOE  6960-50-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6417-8] 

Natioftal  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  deletion  of  the  Davis 
Glocester-Smithfield  Regional  (GSR) 
Landfill  site  frt)m  the  National  Priorities 
List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  I  announces  the 
deletion  of  the  Davis  GSR  Landfill  site 
from  the  National  Priorities  List  (NPL). 
The  NPL  constitutes  appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  State  of  Rhode  Island  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  no  further 
remedial  measures  pursuant  to  CERCLA 
are  appropriate. 
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EFFECTIVE  DATE:  August  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Krasko,  Remedial  Project 
Manager,  U.S.  EPA  Region  1, 1  Congress 
Street,  Suite  1100  (HBO),  Boston,  MA 
02114-2023,  (617)  9ia-1232  or 
Matthew  E)eStefano,  Project  Manager, 
Rhode  Island  Department  of 
Environmental  Management,  235 
Promenade  Street,  Providence,  RI 
02908-5767,  (401)  222-2797. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Davis 
Glocester-Smithfield  Regional  (GSR) 
Landfill  site,  Glocester/Smithfield, 
Rhode  Island. 

A  Notice  of  Intent  to  delete  for  this 
site  was  published  on  Jime  17, 1999  (64 
FR  32466).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  July  19, 1999.  EPA  received 
comments  from  Town  of  Glocester 
Town  Council,  response  to  which  is 
provided  in  a  Responsiveness  Siunmary 
included  in  a  public  docket  which  is 
located  at  EPA's  Region  1  Records 
Center  in  Boston,  MA  (phone  617-916- 


1440)  and  at  E.  Smithfield  Public 
Library,  50  Esmond  Street,  N. 
Smithfield,  RI  (phone  401-231-5150). 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  the  Hazardous  Response  Trust 
Fund  (Fund-)  financed  remedial  actions. 
Any  site  deleted  bom  the  NPL  remains 
eligible  for  Fimd-Financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action.  40  CFR  300.425(e)(3)  of  the  NCP 
states  that  Fund-Financed  actions  may 
be  taken  at  sites  deleted  irom  the  NPL. 
Deletion  of  a  site  fi'om  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Sabjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 


Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

For  the  reasons  set  out  in  the     ■ 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757.  3  CFR. 
1991  Comp..  p.  351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  site  "Davis 
(GSR)  Landfill,  Glocester,  Rhode 
Island." 

Dated:  July  23, 1999.* 
lohn  P.  DeViUais, 

Regional  Administrator,  Region  I. 

[FR  Doc.  99-20706  Filed  8-12-99;  8:45  am] 
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THife  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
is$ijiance  of  rules  and  regulations.  The 
puifMse  of  these  notices  is  to  give  interested 
pdr^ons  an  opportunity  to  participate  in  the 
ruj^  making  prior  to  the  adoption  of  the  final 
ru( 


LEAR  REGULATORY 
MMISSION 

FR  Part  50 

Btic  Licensing  of  Production 
lization  Facilities;  Risit-infonned 
Rf^isfons,  Option  3  (8ECY-98-300) 

A(|i^y:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  workshop. 

— M 

SlIMMARY:  The  Nuclear  Regulatory 
Commission  has  instructed  the  staff  to 
pursue  a  study  to  explore  changes  to  the 
bo^y  of  the  part  50  regulations,  to 
inporporate  risk-informed  attributes 
wnlch  is  Option  3  in  Secy-98-300.  This 
sttidy  will  result  in  recommendations  to 
thia  Commission  on  any  specific 
regulatory  changes  that  should  be 
putsued,  and  the  corresponding 
schedules  and  resource  needs.  The  staff 
injtends  to  conduct  a  workshop  to  solicit 
inKprmation  related  to  these  changes. 
OAfES:  The  workshop  will  be  held  on 

»tember  15, 1999. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Doubletree  Hotel,  1750  Rockville, 
Pike,  Rockville,  Maryland  20852. 
Telephone  No.  301-468-1100. 
Fdll  FURTHER  INFORMATION  CONTACT: 
Mary  Drouin,  Office  of  Nuclear 
Riiulatory  Research,  MS:  T10-E50,  U.S. 
Nvclear  Regulatory  Commission, 
Wiatehington  DC  20555-0001,  (301)  415- 
6^i[5  email:  mxd@nrc.gov. 

LEMENTARY  INFORMATION:  Listed 
3W  are  example  topics  on  which 
cussion  and  feedback  are  sought  from 
i  public  at  the  workshop: 
i.  Which  regulations  of  10  CFR  Part 
50  ^  candidates  for  risk-informed 
revisions;  what  are  the  bases  for 
choosing  these  candidates;  and  what  are 
the  proposed  changes  to  these  candidate 
regulations? 
I  or  example: 

k  Requirements  result  in  uimecessary 
retaliatory  biutlen 

a  Additional  requirements  needed 
Requirements  not  commensurate   ' 
wit  ii  safety  significance 


•  Risk-significant  SSCs  not  covered 
by  regulation 

2.  Are  the  problems  with  the 
regulations  themselves  or  with  their 
implementation  (e.g.,  regulatory  guides, 
standard  review  plans,  branch  technical 
positions)? 

3.  Are  any  of  the  regulations 
inconsistent  or  contradictory  with  other 
regulations?  If  so,  where  and  which 
ones? 

4.  Is  the  current  set  of  design  basis 
accidents  appropriate,  are  any 
modifications  needed?  If  so,  what  are 
the  needed  modifications? 

5.  Are  the  principles  stated  in  RG 
1.174  appropriate  in  developing  risk- 
informed  revisions  to  Part  50? 

6.  What  level  of  risk  should  be  the 
basis  for  risk-informed  regulatory 
change? 

7.  What  should  be  the  risk  metrics 
and  criteria? 

Reference  material  (available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NW  (Lower  Level),  Washington 
DC  20555-0001;  a  free  single  copy  of 
each  document,  to  the  extent  of  supply, 
may  be  requested  by  writing  to 
Distribution  Series,  Printing  and  Mail 
Services,  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555- 
0001)  includes: 

•  SECY-98-300,  "Options  for  Risk- 
Informed  Revisions  to  10  CFR  part  50 — 
"Domestic  Licensing  of  Production  and 
Utilization  Facilities,"  December  23, 
1998. 

•  "Staff  Requirements— SECY-98- 
300-Options  for  Risk-Informed 
Revisions  to  10  CFR  part  50 — 'Domestic 
Licensing  of  Production  and  Utilization 
Facilities'."  June  8, 1999. 

•  RG  1.174 

•  10  CFR  part  50 
Workshop  Meeting  Information: 

The  Commission  intends  to  conduct  a 
workshop  to  solicit  information  related 
to  the  risk-informed  revisions  to  10  CFR 
part  50  (Option  3).  Persons  other  than 
NRC  staff  and  NRC  contractors 
interested  in  making  a  presentation  at 
the  workshop  should  notify  Mary 
Drouin,  Office  of  Nuclear  Regidatory 
Research,  MS:  T10-E50,  U.S.  Nuclear 
Regulatory  Commission,  Weishington 
DC,  20555-0001,  (301)  415-6675,  email: 
mxd@nrc.gov 

Date:  September  15, 1999 


Agenda:  Preliminary  agenda  is  as 
follows  (a  final  agenda  will  be  available 
at  the  workshop): 

7:45  am  to  8:00  am  Introduction, 
opening  remarks 

8:00  am  to  9:15  am  NRC  Presentation 
on  Risk-Informed  Part  50  Study: 
— Purpose 
— Approach 
— Status  of  Activities 
—Plans 

9:15  am  to  9:30  am  BREAK 

9:30  am  to  11:30  am  Industry 
Presentations 

11:30  am  to  12:45  pm  LL^NCH 

12:45  pm  to  2:15  pm  General 
Discussion  of  Issues/Topics 

2:15  pm  to  2:30  pm  BREAK 

2:30  pm  to  4:15  pm  General 
Discussion  of  Issues/Topics 

4:15  pm  to  4:45  pm  Wrapup 

Locafjon; Doubletree  Hotel,  1750 
Rockville  Pike  Rockville  Maryland 
20852(301)468-1100 

Registration:  No  registration  fee  for 
workshop;  however,  notification  of 
attendance  is  requested  so  that  adequate 
space,  etc.  for  the  workshop,pan  be 
arranged.  Notification  of  attendance 
should  be  directed  to  Mary  Drouin, 
Office  of  Nuclear  Regulatory  Research, 
MS:  T10-E50,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC,  20555- 
0001,  (301)  415-6675,  email: 
mxd@nrc.gov 

Dated  this  3rd  day  of  August  1999. 
For  the  Nuclear  Regulatory  Commission. 
Thomas  L.  King, 

Division  of  Risk  Analysis  and  Applications, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  99-21052  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-54-A0] 

RIN  2120-AAM 

Airworthiness  Directives;  PHatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docxunent  proposes  to 
adopt  a  new  airworthiness  directive 
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(AD)  that  would  apply  to  certain  Pilatus 
Aircraft  Ltd.  (Pilatus)  Models  PC-12  and 
PC-12/45  airplanes.  The  proposed  AD 
would  reqiure  modifying  the  flap 
inboard  attachment  fittings  through  the 
installation  of  a  reinforcement  angle 
bracket  on  the  inside  of  the  center  web 
of  both  flap  inner  attachment  fittings. 
The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  the  potential 
of  the  inboard  flap  attachment  fittings 
buckling  while  operating  at  full  flaps 
with  full  power  into  a  head-on  wind 
gust,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  September  13, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  9»-CE-54- 
AD,  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,. Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  -«-41  41  619  63  19;  facsimile: 
+41  41  610  33  51.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roman  T.  Gabrys,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-54-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rides 
Docket  No.  99-CE-54-AD.  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  recendy 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
Models  PC-12  and  PC-12/45  airplanes. 
The  FOCA  of  Switzerland  reports  that 
static  testing  shows  that  insi^cient 
safety  margins  could  occur  in  certain 
situations.  Operating  the  airplane  at  full 
flaps  (at  the  maximum  allowable  aircraft 
speed)  with  full  power  into  a  head-on 
wind  gust  could  result  in  the  inboard 
flap  attachment  fittings  buckling. 

This  condition,  if  not  corrected,  could 
result  in  loss  of  control  of  the  airplane. 

Relevant  Service  Information 

Pilatus  has  issued  Service  BiUletin 
No.  57-004,  dated  Jime  11, 1999,  which 
specifies  procediues  for  modifying  the 
flap  inboard  attachment  fittings  through 
the  installation  of  a  reinforcement  angle 
bracket  on  the  inside  of  the  center  web 
of  both  flap  inner  attachment  fittings. 

The  FOCA  of  Switzerland  classified 
this  service  bulletin  as  mandatory  and 
issued  Swiss  AD  HB  99-353,  dated  Jxdy 
12, 1999,  in  order  to  assiue  the 
continued  airworthiness  of  these 
airplanes  in  Switzerland. 

The  FAA's  Determination 

This  airplane  model  is  manufactiued 
in  Switzerland  and  is  type  certificated 
for  operation  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  FOCA  of  Switzerland  has  kept  the 


FAA  informed  of  the  situation  described 
above. 

The  FAA  has  examined  the  findings 
of  the  FOCA  of  Switzerland;  reviewed 
all  available  information,  including  the 
service  information  referenced  above; 
and  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 

Explanation  of  the  Provisioiis  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Pilatus  PC-12  and  PC- 
12/45  airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  reqmre  modifying  the  flap 
inboard  dUuchment  fittings  ihruugL  the 
installation  of  a  reinforcement  angle 
bracket  on  ihe  inside  of  the  center  web 
of  both  flap  inner  attachment  fittings. 
Accomplishment  of  the  proposed  action 
would  be  required  in  accordance  with 
Pilatus  Service  Bulletin  No.  57-004, 
dated  June  11, 1999. 

Cost  Impact 

The  FAA  estimates  that  77  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  woidd  take 
approximately  5  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  will 
be  provided  by  the  manufacturer  at  no 
cost  to  the  owners/operators  of  the 
affected  airplanes.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $23,100,  or  $300  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efl'ects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
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Fleiibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
actijon  has  been  placed  in  the  Rules 
Doicket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
loii^tion  provided  under  the  caption 
ADtRESSES. 

I  of  Subjects  in  14  CFR  Part  39 

transportation,  Aircraft,  Aviation 
,  Safety. 

Proposed  Amendment 

cordingly,  pursuant  to  the 
ority  delegated  to  me  by  the 
strator,  the  Federal  Aviation 
c  ibinistration  proposes  to  amend  part 
J  of  the  Federal  Aviation  Regulations 
4  JCFR  part  39)  as  follows: 

PAMT  39— AIRWORTHINESS 
DIICCnVES 

1.  The  authority  citation  for  part  39 
cojitinues  to  read  as  follows: 

A«ithority:  43  U.S.C.  10G{g),  -iUiiS,  44701. 

S3$|l3    [Amended] 

i\  Section  39.13  is  amended  by 
adwng  a  new  airworthiness  directive 
(Ap)  to  read  as  follows: 

Pil$^  Aircraft  Ltd.:  Docket  No.  g9-CE-54- 
lAD. 

AhpUcability:  Models  PC-12  and  PC-12/45 
air])lanes,  manufacturer  serial  number  (MSN) 
101  through  MSN  300,  certificated  in  any 
cat^ory. 

NMe  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
moflified,  altered,  or  repaired  in  the  area 
subjkrt  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repBJired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
acccx-dance  with  paragraph  (d)  of  this  AD. 
The  k'equest  should  include  an  assessment  of 
theieftect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
thi^  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Gampliance:  Required  as  indicated  in  the 
boq^  of  this  AD,  imless  already 
accomplished. 

To  prevent  the  potential  for  the  inboard 
flap  attachment  fittings  buckling  while 
opejrating  at  full  flaps  with  full  power  into  a 
hea|4-on  wind  gust,  which  could  result  in 
los^  bf  control  of  the  airplane,  accomplish  the 
following: 

(aj  Within  the  next  100  hours  time-in- 
serTice  (TIS)  after  the  effective  date  of  this 
AD,  modify  the  flap  inboard  attachment 
fittings  by  installing  a  reinforcement  angle 
brauet  on  the  inside  of  the  center  web  of 
botnl  flap  inner  attachment  fittings 
(Modification  Kit  Number  500.50.12.199). 
Acdbmplish  this  modification  in  accordance 
with  the  Accomplishment  Instructions 


section  of  Pilatus  Service  Bulletin  No.  57- 
004,  dated  June  11,  1999. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  on  any  of  the  affected 
airplanes,  flap  inboard  attachment  fittings 
that  do  not  have  Modification  Kit  NumbKer 
500.50.12.199  incorporated. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fi-om  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Pilatus  Service  Bulletin  No:  57- 
004,  dated  June  11, 1999,  should  be  directed 
to  Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  focsimile:  +41 
41  610  33  51.  This  service  information  may 
be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HE  99-353,  dated  July  12, 1999. 

Issued  in  Kansas  City,  Missouri,  on  August 
6, 1999. 

Michael  Gallaf^ier, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  99-21017  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  99-AWP-14] 

Proposed  Establishment  of  Class  E 
Airspace;  SL  Helena,  CA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  a  Class  E  airspace  area  at  St. 
Helena,  CA.  The  establishment  of  a 
Special  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  Copter  293  Point  In 
Space  approach  serving  St.  Helena  Fire 
Department  Heliport  has  made  this 
proposal  necessary.  Additional 


controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain 
helicopters  executing  the  Special  Copter 
GPS  293  Point  In  Space  approach  to  St. 
Helena  Fire  Department  Heliport.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  St.  Helena  Fire  Department  Heliport, 
St.  Helena,  CA. 

DATES:  Comments  must  be  received  on 
or  before  September  16,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  99-AWP-14,  Air  Traffic 
Division,  15000  Aviation  Boulevard, 
Lawndale,  CA  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  Room  6007. 
15000  Aviation  Boulevard,  Lawndale, 
CA  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airs{>ace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish,  Air  Traffic  Airspace 
Specialist,  Airspace  Branch,  AWP-520, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  CA  90261. 
telephone  (310)  725-6539. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall  * 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  the  conunents  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  99- 
AWP-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
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received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  he  changed  in  light 
of  conunents  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  Lawndale.  CA  90261,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lawndale,  CA  90261.  Communications 
must  identify  the  docket  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describee  the  application  procedures. 

TheProponl 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at  St. 
Helena,  CA.  The  establishment  of  a 
Special  Copter  GPS  293  Point  In  Space 
approach  at  St.  Helena  Fire  Department 
Heliport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  fitim  700 
feet  above  the  surface  is  needed  to 
contain  helicopters  executing  the 
Special  Copter  GPS  293  Point  In  Space 
approach  to  the  St.  Helena  Fire 
Department  Hospital  Heliport.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
rotoicraft  executing  the  Special  Copter 
(?S  293  Point  In  Space  approach  to  the 
St  Helena  Fire  Department  Heliport,  St. 
Helena,  CA.  Class  E  airspace 
designations  are  published  in  paragraph 
6005  of  FAA  Order  7400.9F  dated 
September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
est^lished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  \mder  DOT 


R^ulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  mininial  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
woidd  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AmSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120,  E.O.  10854.  24  FR  9565.  3  CFR  1959- 
1963  Comp..  p.  389. 

S71.1    [AmandwJ] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
foUows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPCAES    ST  Helena,  CA  [New] 

ST  Helena  Fiie  Department  Heliport 

Point  In  Space  Coordinates 

(Lat.  38''32'21"N.  long.  122''29'35"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  and  within  a  7-mile 

radius  of  a  Point  In  Space  serving  the  ST 

Helena  Fire  Department  Heliport. 

*         •         •         •         • 

Issued  in  Los  Angeles,  California,  on 
August  2, 1999. 
)ohn  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

(FR  Doc.  99-21027  Filed  8-12-99;  8:45  am] 
■aUNQ  CODE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  DodMt  No.  99-AWP-15] 

Proposed  Eatablishment  of  Class  E 
Airspace;  Ciaarlaka,  CA 

AOEHCY:  Federal  Aviation     *  > 

Administration  (FAA),  DOT.  ^ 

ACTION:  Notice  of  proposed  rulemaking.* 

summary:  This  action  proposes  to 
establish  a  Class  E  airspace  area  at 
Clearlake,  CA.  The  establishment  of  a    . 
Special  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  Copter  321  Point  In 
Space  approach  serving  Rcdbud 
Commimity  Hospital  Heliport  has  made 
this  proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain 
helicopters  executing  the  Special  Copter 
GPS  321  Point  In  Space  approach  to 
Redbud  Community  Hospital  Heliport. 
The  intended  efiiact  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  Instrument  Flight  Rules  (IFR) 
operations  at  Redbud  Community 
Hospital  Heliport,  Clearlake,  CA. 
DATES:  Comments  must  be  received  on 
or  before  September  16, 1999. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  99-AWP-15,  Air  Traffic 
Division,  15000  Aviation  Boulevard, 
Lawndale,  CA  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Westem-Pacffic  Region,  Federal 
Aviation  Administration,  Room  6007, 
15000  Aviation  Boulevard,  Lawndale, 
CA  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Larry  Tonish,  Air  Traffic  Airspace 
Specialist,  Airspace  Branch,  AWP-520, 
Air  Traffic  Division,  Westem-Pacffic 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  CA  90261; 
telephone  (310)  725-6539. 

8UPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
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)r  arguments  as  they  may  desire. 
;k>mment8  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
)reeented  are  particiilarly  helpful  in 
leveloping  reasoned  regulatory 
lecisions  on  the  proposal.  Comments 
ire  specifically  invited  on  the  overall 
"egulatory,  aeronautical,  economic, 
mvironmental,  and  energy-related 
ispects  of  the  proposal. 
Communications  should  identify  the 
lirspace  docket  niunber  and  be 
lubmitted  in  triplicate  to  the  address 
isted  above.  Commenters  wishing  the 
•"AA  to  acknowledge  receipt  of  their 
:omments  on  this  action  must  submit 
^th  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
bllowing  statement  is  made: 
'Comments  to  Airspace  Docket  No.  99- 
\WP-15."  The  postcard  will  be  date/ 
Ime  stamped  and  returned  to  the 
:ommenter.  All  communications 
received  on  or  before  the  specified 
:losing  date  for  comments  will  be 
considered  before  taking  action  on  the 
jroposed  rule.  The  proposal  contained 
n  this  notice  may  be  changed  in  light 
)f  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  Lawndale,  CA  90261,  both 
jefore  and  after  the  closing  date  for 
:omments.  A  report  sununarizing  each 
mbstantive  public  contact  with  FAA 
jersonnel  concerned  with  this 
xtlemaking  will  be  filed  in  the  docket. 

/iTaUabilityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
jy  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
^wndale,  CA  90261.  Communications 
nust  identify  the  docket  nimiber  of  this 
MPRM.  Persons  interested  in  being 
ilaced  on  a  mailing  list  for  futiu« 
SIPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  which 
describes  the  application  procedures. 

rhe  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Glearlake,  CA.  The  establishment  of  a 
Special  Copter  GPS  321  Point  In  Space 
ipproach  at  Redbud  Community 
tiospital  Heliport  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
irom  700  feet  above  the  surface  is 
needed  to  contain  helicopters  executing 
the  Special  Copter  GPS  321  Point  In 
Space  approach  to  the  Redbud 
Commimity  Hospital  Heliport.  The 
intended  effect  of  this  proposal  is  to 


provide  adequate  controlled  airspace  for 
helicopters  executing  the  Special  Copter 
GPS  321  Point  In  Space  approach  to  the 
Redbud  Community  Hospital  Heliport, 
Clearlake,  CA.  Class  E  airspace 
designations  are  published  in  paragraph 
6005  of  FAA  Order  7400.9F  dated 
September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed,' regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Sab|ects  in  14  CFR  Part  71 

-  Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  ANp  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.  O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPCAE5    Cleariake.  CA  [New] 

Redbud  Community  Hospital  Heliport 

Point  In  Space  Coordinates 
(Lat.  38°55'01"N,  long.  122''36'42"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  and  within  a  6-mile 

radius  of  a  Point  In  Space  serving  tlie  Redbud 

Community  Hospital  Heliport. 

***** 

Issued  in  Los  Angeles.  California,  on 
August  2, 1999. 
John  Clancy, 

Manager,  Air  Traffic  Division,  Western -Pacific 
Region. 
(FR  Doc.  99-21026  Filed  8-12-99;  8:45  am] 

nUJNO  CODE  4*10-13-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Dodwt  No.  99-AWP-12] 

Proposed  Establishment  of  Class  E 
Airspace;  Fort  Bragg,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  a  Class  E  airspace  area  at  Fort 
Bragg,  CA.  The  establishment  of  a 
Special  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  Copter  158  Point  In 
Space  Approach  serving  Mendocino 
Coast  District  Hospital  Heliport  has 
made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  is  needed 
to  contain  helicopters  executing  the 
Special  Copter  GPS  158  Point  In  Space 
approach  to  Mendocino  Coast  District 
Hospital  Heliport.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Mendocino 
Coast  District  Hospital  Heliport,  Fort 
Bragg,  CA. 

DATES:  Comments  must  be  received  on 
or  before  September  16, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  99-AWP-12,  Air  Traffic 
Division,  15000  Aviation  Boulevard, 
Lawndale,  CA  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
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Western-Pacific  Region,  Federal 
Aviation  Administration.  Room  6007. 
1500O  Aviation  Boulevard,  Lawndale. 
CA  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish.  Air  Traffic  Airspace 
Specialist,  Airspace  Branch,  AWP-520, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Lawndale.  CA  90261, 
telephone  (310)  725-6539. 
SUPPtEMENTARY  INFORMATION: 

CommentB  Invited 

Interested  parties  are  invited  to  - 
participate  in  this  proposed  rulemaking 
by  submitting  suctt  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  r^ulatoiy 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  the  comments  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AWP-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  Lawndale,  CA  90261,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this  - 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 


Lawndale,  CA  90261.  Communications 
must  identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiu« 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Fort  Bragg.  CA.  The  establishment  of  a 
Special  Copter  GPS  158  Point  In  Space 
approach  at  Mendocino  Coast  District 
Hospital  Heliport  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surfece  is 
needed  to  contain  rotorcraft  executing 
the  Special  Copter  GPS  158  Point  hi 
Space  approach  to  the  Mendocino  Coast 
District  Hospital  Heliport.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for 
rotorcraft  executing  the  Special  Copter 
(a>S  158  Helicopter  Point  In  Space 
approach  to  the  Mendocino  Coast 
District  Hospital  Heliport.  Fort  Bragg, 
CA.  Cliiss  E  airspace  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in 
this  Order. 

The  FAA  has  detnmined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationaUy  ciurent. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Liat  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLAS^  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [AiMnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1998.  and  effective 
September  16, 1998.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPCAE5    Fort  Bragg,  CA  [New] 

Medocino  Goast  District  Hospital  Heliport 
Point  In  Space  Coordinates 

(Ut.  39''26'34"  N.  long.  123'"48'04"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  suriace  and  within  a  6-mile 
radius  of  the  Point  In  Space  serving  the 
Medocino  Coast  District  Hospital  Heliport. 
*         *         •         *         • 

Issued  in  Los  Angeles.  California,  on 
August  2, 1999. 

John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 

Region. 

(FR  Doc.  99-21025  Filed  8-12-99;  8:45  am] 

BHJJNQ  CODE  4*10-13-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminietration 

14CFRPart71 

[Airspace  Dodcst  No.  M-AWP-17] 

Propoaed  Establiehment  of  Claaa  E 
Alrapaoe;  Napa,  CA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposed  to 
establish  a  Class  E  airspace  area  at  Napa. 
CA.  The  establishment  of  a  Special 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  Copter  050  Point  In 
Space  approach  serving  Queen  of  the 
Valley  Hospital  Heliport  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
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im  700  feet  or  more  above  the  surfece 
f  the  earth  is  needed  to  contain 
elicopters  executing  the  Special  Copter 
PS  050  Point  hi  Space  approach  to 

een  of  the  Valley  Hospital  Heliport. 
he  intended  effect  of  this  proposal  is 
provide  adequate  controlled  airspace 
r  tostrument  Flight  Rules  (IFR) 
(Operations  at  Queen  of  the  Valley 
Elospital  Heliport,  Napa,  CA. 
[  ATES:  Comments  must  be  received  on 
c  r  before  September  16,  1999. 
t  DDRESSES:  Send  comments  on  the 
I  roposal  in  triplicate  to:  Federal 
i  kviation  Administration,  Attn: 
I  fanager.  Airspace  Branch,  AWP-520, 

I  locket  No.  99-AWP-17,  Air  Traffic 
[Hvision,  15000  Aviation  Boulevard, 
^wndale.CA  90261. 

The  official  docket  may  be  examined 
^  the  Office  of  the  Regional  Coimsel, 
<  Western-Pacific  Region,  Federal 
i  Lviation  Administration,  Room  6007, 
:  5000  Aviation  Boulevard,  Lawndale, 
QL^  90261 

An  informal  docket  may  also  be 
^xamined  during  normal  business  hours 

I I  the  Office  of  the  Manager,  Airspace 
iranch.  Air  Traffic  Division  at  the  above 
[ddress. 

FURTHER  INFORMATION  CONTACT: 
Tonish,  Air  Traffic  Airspace 
pecialist.  Airspace  Branch,  AWP-520, 
ir  Traffic  Division,  Western-Pacific 
egion.  Federal  Aviation 
dministration,  15000  Aviation 
oulevard,  Lawndale,  CA  90261, 
felephone  (310)  725-6539. 
I  UPPLEMENTARY  INFORMATION: 

floiiunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
I  y  submitting  such  written  data,  views, 
(  r  arguments  as  they  may  desire. 
( k>mments  that  provide  the  factual  basis 
i  upporting  the  views  and  suggestions 
resented  are  particularly  helpful  in 
eveloping  reasoned  regulatory 
(  ecisions  on  the  proposal.  Comments 
i  re  specifically  invited  on  the  overall 
1  egidatory,  aeronautical,  economic, 
J  environmental,  and  energy-related 
I  spects  of  the  proposal. 
I  ^ommimications  should  identify  the 
I  irspace  docket  number  and  be 
i  ubmitted  in  triplicate  to  the  address 
isted  above.  Commenters  wishing  the 
i'AA  to  acknowledge  receipt  of  their 
I  omments  on  this  action  must  submit 
:  idth  the  comments  a  self-addressed, 
!  tamped  postcard  on  which  the 
allowing  statement  is  made: 
Comments  to  Airspace  Docket  No.  99- 
.  ^WP-17."  The  postcard  will  be  date/ 
I  ime  stamped  and  returned  to  the 
( lommenter.  All  communications 
1  eceived  on  or  before  the  specified 


closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  nde.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  Lawndale,  CA  90261,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUabilityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch  15000  Aviation  Boulevard, 
Lawndale,  CA  90261 .  Commimications 
must  identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being  on  a 
mailing  Ust  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  CirciUar 
No.  11-2 A,  which  describes  the 
application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
establishing  a  class  E  airspace  area  at 
Napa,  CA.  The  establishment  of  a 
Special  Copter  050  Point  in  Space 
approach  at  Queen  of  the  Valley 
Hospital  Heliport  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  is 
needed  to  contain  helicopters  executing 
the  Special  Copter  050  Point  in  Space 
approach  at  Queen  of  the  Valley 
Hospital  Heliport.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
controlled  airspace  for  helicopters 
executing  the  Special  Copter  050  Point 
in  Space  approach  at  Queen  of  the 
Valley  Hospital  Heliport,  Napa,  CA. 
Class  E  airspace  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
-1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequenUy  in 
this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involved  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Ckimp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPCAE5    Napa,  CA  (New) 

Queen  of  the  Valley  Hospital  Heliport 
Point  In  Space  Coordinates 
(Lat.  38°19'31"N.  long.  122"'18'53"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  and  within  a  S-mile 
radius  of  a  Point  In  Space  serving  the  Queen 
of  the  Valley  Hospital  Heliport,  excluding 
that  portion  within  the  Santa  Rafael.  CA, 
Class  E  airspace  area. 
***** 

Issued  in  Los  Angeles.  California,  on 
August  2, 1999. 
lohn  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  99-21023  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(Airapaee  Ooclwt  No.  99-AWP-13] 

Propoaod  EstabHahment  of  Class  E 
Airspaca;  Gualala,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

StJMMARY:  This  action  proposes  to 
establish  a  Class  E  airspace  area  at 
Gualala,  CA.  The  establishment  of  a 
Special  Global  Positioning  System  (GPS) 
Standard  instrument  Approach 
Procedure  (SIAP)  Copter  015  Point  In 
Space  Approach  serving  Redwood  Coast 
Medical  Services  Hospital  Heliport  has 
made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is  needed 
to  contain  helicopters  executing  the 
Special  Copter  GPS  015  Point  in  Space 
approach  to  Redwood  Coast  Medical 
Services  Hospital  Heliport.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rides  (IFR)  operations 
at  Redwood  Coast  Medical  Services 
Hospital  heliport,  Gualala,  CA. 

DATES:  Comments  must  be  received  on 
or  before  September  16, 1999. 
EFFECTIVE  DATE:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal  ' 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  99-AWP-13,  Air  Traffic 
Division,  15000  Aviation  Boulevard, 
Lawndale,CA  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  Room  6007, 
15000  Aviation  Boulevard,  Lawndale, 
CA  90261. 

An  informal  docket  may  also  be 
examined  during  normal  biisiness  hours 
at  the  Office  of  the  Manager,  Airspace  " 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  MFORMATION  CONTACT: 
Larry  Tonish,  Air  Traffic  Airspace 
Specialist,  Airspace  Branch,  AWP-520, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boidevard,  Lawndale,  CA  90261, 
telephone  (310)  725-6539. 
SUPPI^MENTARY  INFORMATION: 

Cominents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  ma,de: 
"Comments  to  Airspace  Ducket  No.  99- 
AWP-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rale.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  Lawndale,  CA  90261,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
nUemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  pmrson  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lawndale.  CA  90261.  Communications 
must  identify  the  docket  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Gualala,  CA.  The  establishment  of  a 
Special  Copter  GPS  015  Point  In  Space 
approach  at  Redwood  Coast  Medical 
Services  Hospital  Heliport  has  made 
this  proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  is 
needed  to  contain  rotocraft  executing 
the  Special  Copter  GPS  015  Point  In 
Space  approach  to  the  Redwood  Coast 
Medical  Services  Hospital  Heliport.  The 


intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
rotocraft  executing  the  Special  Copter 
GPS  015  Point  In  Space  approach  to  the 
Redwood  Coast  Medical  Services 
Hospital  Heliport,  Gualala,  CA.  Class  E 
airspace  designations  are  published  in 
paragraph  6005  of  FAA  Order  7400.9F 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequenUy  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibihty  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment ' 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [AmMKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  It),  1998,  and  effective 
September  16, 1998.  is  amended  as 
follows: 
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Paragraph  6005  Class  E  airspace  areas 
eTCtending  upward  from  700  feet  or  more 
d/tiove  the  surface  of  the  earth 


AWPCAES    Gualala,  CA  [New] 

R(  dwood  Coast  Medical  Services  Hospital 

J     Heliport 

I^  int  In  Space  Coordinates 
i    Lat.  38''45'31"  N.  long.  123°32'20"  W) 
!  ^hat  airspace  extending  upward  from  700 

f^t  above  the  surface  and  within  a  6-mile 

rk  lius  of  the  Point  In  Space  serving  the 

Re  4wood  Coast  MedicaJ  Services  Hospital 

1 1  iliport. 

*         •         *         * 

Issued  in  Los  Angeles,  California,  on 
August  2, 1999. 
1 1  m  Clancy, 

A  i  inager.  Air  Traffic  Division,  Western-Pacific 
I  <  gion. 
[  •  R  Doc.  99-21024  Filed  8-12-99;  8:45  am] 

e  N IING  CODE  4»10-13-M 


1 1 EPARTMENT  OF  TRANSPORTATION 
f  <  tderal  Aviation  Administration 
1  i  \  CFR  Part  93 

[Godnt  No.  29624] 
H  gh  Density  Rule 

ii(tENCY:  Federal  Aviation 
Iministration  (FAA),  DOT. 

i  ( mON:  Notice  of  proposed 

i  1  terpretation;  reopening  of  comment 

I  ( iriod. 


S I MMARY:  On  July  2, 1999,  the  FAA 
1 1  iblished  a  Notice  of  proposed 
i  a  terpretation,  which  proposed'to 
i  1  terpret  the  term  "operator"  as 
i  1  terpreted  in  the  extra  section 
I  rovision  of  the  FAA's  High  Density 
1 .1  lie  to  permit  one  airline  code-share 
[ )  irtner  to  operate  an  extra  section  of  a 
r  s  gidarly  scheduled  flight  of  another 
c  (jde-share  partner.  This  notice 
aiinounces  the  reopening  of  the 

mment  period  for  an  additional  30 

ys. 

iTES:  Comments  must  be  submitted  on 
before  September  13, 1999. 

ESSES:  Comments  regarding  the 
itice  of  interpretation  should  be 
ed,  in  triplicate,  to  Federal  Aviation 
istration.  Office  of  the  Chief 
lunsel.  Attention:  Rules  Docket  (AGC- 
),  Docket  No.  29624,  800 
ependence  Avenue,  SW, 
ashington,  DC  20591.  Comments  must 
iM  marked  Docket  No.  29624.  Comments 
I  ]  ay  be  examined  in  Room  91 5G 
\irBekdays  between  8:30  a.m.  and  5  p.m., 
c }  :cept  on  Federal  holidays. 

{ I  IPPLEyENTARY  ttMK>RMATK>N: 


Comments  Invited 

hiterested  persons  are  invited  to 
comment  on  this  action  by  submitting 
such  written  data,  views,  or  arguments, 
as  they  may  desire.  Comments  should 
identify  the  regulatory  docket  and 
should  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 
Comments  may  also  be  sent 
electronically  to  the  Rules  Docket  by 
using  the  following  Internet  address:  9- 
NPRM-CMTS@faa.gov.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  Commenters  wishing 
the  FAA  to  aclmowledge  receipt  of  their 
comments  submitted  in  response  to  this 
action  must  include  a  preaddressed, 
stamped  postcard  marked  "Comments 
to  Docket  29624."  The  postcard  vdll  be 
date  stamped  and  mailed  to  the 
commenter. 

Availability  of  this  Notice 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  or 
the  Federal  Register's  electronic  bulletin 
board  service  (telephone:  (202)  512- 
1661).  Internet  users  may  reach  the 
FAA's  web  page  at  http://www.faa.gov/ 
avr/arm/nprm/.htm  or  the  Federal 
Register  12s  web  page  at  http:// 
www.access.gop.gov/su  docs  for  access 
to  recently  published  rulemaking 
documents. 

Background 

On  June  28, 1999,  the  FAA  issued  a 
notice  proposing  to  interpret  the  term 
"operator"  as  interpreted  in  the  extra 
section  provision  of  the  FAA's  High 
Density  Rule  to  permit  one  airline  code- 
share  partner  to  operate  an  extra  section 
of  a  regidarly  scheduled  flight  of 
another  code-share  partner  (64  FR 
35963;  July  2,  1999).  The  purpose  of  this 
proposed  interpretation  is  to  recognize 
the  development  of  code-share 
arrangements  in  the  aviation  industry. 
The  FAA  issued  this  Notice  with  a  10- 
day  comment  that  closed  on  July  12, 
1999. 

In  the  Notice,  the  FAA  did  not 
adequately  identify  the  circumstances 
that  prompted  the  proposed 
interpretation.  This  proposed 
interpretation  arose  as  a  result  of  an 
April  1, 1999,  letter  from  Delta  Air 
Lines,  Inc.  (Delta)  requesting  that  the 
FAA  confirm  Delta's  interpretation  of 
the  extra  section  provision  set  forth  in 
14  CFR  93.123(b)(4).  Specifically,  Delta 
interpreted  this  provision  to  permit 


code-share  partners  to  operate  an  extra 
section  of  a  scheduled  flight  operated  by 
a  second  code-share  partner.  A  copy  of 
Delta's  letter  has  been  included  in  the 
docket  for  this  matter. 

In  the  past,  the  FAA  has  consistently 
interpreted  the  term  operator  to  be  the 
air  carrier  operating  the  flight.  However, 
after  consideration  of  Delta's  proposal, 
the  FAA  believes  that  emerging  use  of 
code-share  arrangement  in  the  aviation 
industry  requires  a  reevaluation  of 
agency  interpretation.  As  a  result,  the 
FAA  issued  the  Notice  of  proposed 
interpretation. 

Additionally,  several  commenters 
were  concerned  with  the  short  comment 
period  that  was  provided  in  the  Notice. 
Therefore,  in  order  to  provide  full 
disclosure  of  the  circumstances  that 
gave  rise  to  the  Notice,  the  FAA  is 
reopening  the  comment  period  to  ensure 
that  all  interested  parties  have  full 
knowledge  of  the  basis  for  the  proposed 
interpretation  and  an  opportunity  to 
comment.  Accordingly,  the  FAA  is 
reopening  the  comment  period  for  this 
proposed  interpretation  for  an 
additional  30  days. 

Issued  in  Washington,  XXL  on  August  9, 
1999. 

Nicholas  G.  Garaufis, 

Chief  Counsel. 

[FR  Doc.  99-21028  Filed  8-12-99;  8:45  am] 

BILLING  CODE  4910-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-99-079] 

RiN2115-AE47 

Drawbridge  Operation  Reguiations; 
Mystic  River,  CT 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  rules  governing  the 
US  1  Bridge,  mile  2.8,  across  the  Mystic 
River  in  Mystic,  Connecticut.  The  bridge 
owner  asked  the  Coast  Guard  to  change 
the  regulations  to  require  a  six  hour 
advance  notice  for  openings  in  the 
evening  during  the  winter  months 
because  there  have  been  no  requests  to 
open  the  bridge  diuing  that  time  period. 
Tliis  rulemaking  is  expected  to  relieve 
the  bridge  owner  of  the  burden  of 
crewing  the  bridge  at  all  times  while 
meeting  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  12, 1999. 


44146 


Federal  Register/Vol.  64,  No.  156/Friday,  August  13,  1999 /Proposed  Rules 


AOOKSSES:  You  may  mail  comments  to 
Cominander  (obr),  First  Coast  Guard 
District.  408  Adantic  Avenue,  Boston, 
MA.  02110-3350.  or  deliver  them  at  the 
same  address  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (617)  223-8364.  The  First  Coast 
Guard  District  Bridge  Branch  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  dociunents  as  indicated 
in  this  preamble  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  7  a.m.  to  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  MFORIIATWN  CONTACT:  Mr. 
John  W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  MFORMATWN: 

Request  for  Conunoits 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGOl-99-079)  and  the  specific  section 
of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unboimd  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  cop)dng 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  address  under 
ADDRESSES.  The  request  shoidd  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background 

The  US  1  Bridge,  mile  2.8,  across  the 
Mystic  River,  has  a  vertical  clearance  of 
4  feet  at  mean  high  water  and  7  feet  at 
mean  low  water. 

The  existing  operating  regulations  for 
the  bridge  listed  at  33  CFR  117.211(b) 
require  it  to  open  on  signal  with  a 
maximum  delay  of  20  minutes;  except, 
from  May  1  through  October  31  from 
7:15  a.m.  to  7:15  p.m.,  the  draw  need 
only  open  hourly  at  quarter  past  the 
hour,  and  from  November  1  through 


April  30  from  7:15  p.m.  to  5:15  a.m.,  the 
draw  shall  open  on  signal  upon  eight 
hours  advance  notice. 

The  owner  of  the  bridge,  the 
Connecticut  Department  of 
Transportation  (CONNDOT),  asked  the 
Coast  guard  to  change  the  regulations  to 
require  a  six-hour  advance  notice  for 
openings  from  November  1  through 
April  30,  8  p.m.  to  4  a.m.  This  change 
is  less  restrictive  than  the  existing 
regulations.  The  bridge  opening  log  data 
for  1998  and  1999,  November  trough 
April,  indicate  no  requests  to  open  the 
bridge  during  the  time  period  8  p.m.  to 
4  a.m. 

Discussion  of  Proposal 

The  Coast  Guard  proposes  to  revise 
the  operating  rules,  listed  at  33  CFR 
117.211(b)(2),  which  govern  the  US  1 
Bridge,  mile  2.8,  cros&the  Mystic  River. 
This  change  will  require  the  bridge  to 
open  on  signal;  with  a  maximum  delay 
of  20  minutes;  except:  (1)  From  May  1 
through  October  31  frt>m  7:15  a.m.  to 
7:15  p.m.,  the  draw  need  only  open 
hourly  at  quarter  past  the  hour.  (2)  From 
November  1  through  April  30,  from  8 
p.m.  to  4  a.m.,  the  draw  will  open  on 
signal  if  at  least  a  six-hour  advance 
notice  is  given.  This  proposed  rule  will 
relieve  the  bridge  owner  of  the 
requirement  to  crew  the  bridge  during 
the  winter  months  at  night  while 
meeting  the  reasonable  needs  of 
navigation. 

The  Coast  Guard  believes  this 
proposal  is  reasonable  because  there 
have  been  no  requests  to  open  the 
bridge  during  the  winter  months  at 
night. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  station  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order  It  is  not  significant  under  the 
regulatory  policies  and  procediues  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Feb.  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procediues  of  DOT,  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
the  bridge  has  not  had  any  requests  to 
open  in  the  evening  during  the  winter 
months.  Mariners  will  still  be  able  to 
obtain  bridge  openings  during  the 
regulated  time  period  provided  they 
give  six-hour  notice. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  nUe, 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  business,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
Therefore,  the  Coast  Guard  certifies 
under  section  5  U.S.C.  605(b),  for  the 
reasons  discussed  in  the  Regulatory 
Evaluation  section  above,  that  this 
proposed  rule,  it  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  yoiu  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 

Collecti<Hi  of  Information 

This  proposed  nUe  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  set  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  imder  Section 
2.B.2.,  Figure  2-1,  paragraph  (32)(e),  of 
Commandant  Instruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  from  further  envfronmental 
documentation  because  promulgation  of 
drawbridge  regulations  has  been  found 
not  to  have  a  significant  effect  on  the 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  whme 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
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Ripilations 

tot  the  reasons  set  out  in  the 
pi  eamble,  the  Coast  Guard  proposes  to 
aii^nd  33  CFR  part  117  as  follows: 

117— DRAWBRIDGE 
ERAT10N  REGULATIONS 

The  authority  citation  for  part  117 
cbiitinues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 

1.05-l(g);  section  117.255  also  issued 
uiiier  the  authority  of  Pub,  L.  102-587, 106 
Sm-  5039. 

Section  117.211(b)(2)  is  revised  to 
re  a  d  as  follows: 

ijlr^ll    Mystic  River 

*        *        *    -     « 

i> «  *  * 

I)  From  November  1  through  April 
361  from  8  p.m.  to  4  am.,  the  draw  shall 
o]  >en  on  signal  if  at  least  six  hours 
notice  is  given  by  calling  the  number 
posted  at  the  bridge. 

lated:  July  29, 1999. 

M.  Larrabee, 
Rt^^r  Admiral,  U.S.  Coast  Guard  Commander. 
Fi  jt  Coast  Guard  District. 
IFii  Doc.  99-20953  Filed  8-12-99;  8:45  am] 
HI  imo  COOE  4910-15-M 

OePARTMENT  OF  TRANSPORTATION 


Guard 

3$|CFR  Part  117 
D01-99-0851 
2115-AE47 

Djiwbridge  Operation  Regulations; 
H^satonic  River,  CT 

AOENCY:  Coast  Guard.  DOT. 

A(^ON:  Notice  of  proposed  rulemaking. 


S(|^MARY:  The  Coast  Guard  proposes  to 

ige  the  operating  rules  governing  the 
US  1  Bridge,  mile  3.5,  across  the 
Hpusatonic  River  in  Stratford, 

lecticut.  The  bridge  owner  asked 
I  Coast  Guard  to  change  the 

lations  to  require  a  six  hour 
trance  notice  for  openings  at  night 
ring  the  winter  months  because  there 
ire  been  few  requests  to  open  the 
ige  diuing  that  time  period.  This 
smaking  is  expected  to  relieve  the 
ige  owner  of  the  burden  of  crewing 
I  bridge  at  all  times  while  meeting  the 
^sonable  needs  of  navigation. 
E8:  Comments  must  reach  the  Coast 
rd  on  or  before  October  12, 1999. 
1ESSES:  You  may  mail  comments  to 
ider  (obr),  First  Coast  Guard 
DUtrict,  408  Atlantic  Avenue,  Boston, 


MA  02110-3350,  or  deliver  them  at  the 
same  address  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  niunber 
is  (617)  223-8364.  The  First  Coast 
Guard  District  Bridge  Branch  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  dociunents  as  indicated 
in  this  preamble  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  cop3ring  at  the  above 
address  7  a.m.  to  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identifying  this 
rulemaking  (CGDOl-99-085)  and  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  two  copies  of  all  comments  and 
attachments  in  an  imboimd  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  conmient 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background 

The  US  1  Bridge,  mile  3.5.  across  the 
Housatonic  River,  in  Stratford, 
Connecticut,  has  a  vertical  clearance  of 
32  feet  at  mean  high  water  and  37  feet 
at  mean  low  water. 

The  existing  operating  regulations 
listed  at  33  CFR  117.207(a)  for  the 
bridge  require  it  to  open  on  signal; 
except  that,  from  7  a.m.  to  9  a.m., 
Monday  through  Friday  and  4  p.m.  to 
5:45  p.m.  daily,  the  draw  need  not  be 
Opened  for  the  passage  of  vessels. 

The  owner  of  the  bridge,  the 
Connecticut  Department  of 
Transportation  (CONNDOT)  has  asked 


the  Coast  Guard  to  change  the 
regulations  to  require  a  six-hour 
advance  notice  for  openings  hrom  8  p.m. 
to  4  a.m.,  December  1  through  March  31. 
The  bridge  opening  log  data  for  1998 
and  1999,  December  1  through  March 
31,  from  8  p.m.  to  4  a.m.  indicate  the 
following  number  of  openings: 
December  1,  N/A,  January  5,  6,  February 
4,  3.  March  0,  3.  respectively. 

Discussion  of  Proposal 

The  Coast  Guard  proposes  to  revise 
the  operating  rules,  listed  at  33  CFR 
117.207(a),  which  govern  the  US  1 
Bridge,  mile  3.5,  across  the  Housatonic 
River.  This  change  will  require  the 
bridge  to  open  on  signal:  except  that, 
from  7  a.m.  to  9  a.m.,  Monday  through 
Friday  and  4  p.m.  to  5:45  p.m.  daily,  the 
draw  need  not  be  opened  for  the  passage 
of  vessels.  From  December  1  through 
March  31.  from  8  p.m.' to  4  a.m.,  the 
draw  shall  open  on  signal  if  at  least  six- 
hour  advance  notice  is  given.  This 
proposal  will  relieve  the  bridge  owner 
of  the  requirement  to  crew  the  bridge  at 
night  diuing  the  winter  months  while 
meeting  the  reasonable  needs  of 
navigation. 

The  Coast  Guard  believes  this 
proposal  is  reasonable  based  upon  the 
low  number  of  opening  requests  at  night 
during  the  winter  months. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procediu^s  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Feb.  26,  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  EKDT,  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
the  bridge  has  not  had  many  requests  to 
open  in  the  evening  diuing  the  winter 
months.  Mariners  will  still  be  able  to 
obtain  bridge  openings  during  the 
regulated  time  period  provided  they 
give  six-hour  notice. 

Small  Entities 

Under  th^  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
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independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
Therefore,  the  Coast  Guard  certifies 
imder  section  5  U.S.C.  605(b),  for  the 
reasons  discussed  in  the  Regulatory 
Evaluation  section  above,  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  nile  will  ernnomirally  affect 
it. 

Collection  of  Infbrmatioii 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environnient 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concludmi  that,  under  Section 
2.B.2.,  Figure  2-1,  paragraph  (32)(e)  of 
Commandant  Instruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation  because  promulgation  of 
drawbridge  regulations  have  been  found 
not  to  have  a  significant  effect  on  the 
environment.  A  written  "Categorical  . 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  imder  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— ORAWBRIOQE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  IhS.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 


under  tlie  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  Section  117.207(a)  is  revised  to 
read  as  follows: 

§117.207    Housatonic  RIvm- 

(a)  The  draw  of  the  US  1  Bridge,  mile 
3.5,  at  Stratford,  shall  open  on  signal; 
except  that,  frt>m  7  a.m.  to  9  a.m.,. 
Monday  through  Friday,  and  4  p.m.  to 
5:45  p.m.  daily,  the  draw  need  not  open 
for  the  passage  of  vessels.  From 
December  1  through  March  31,  from  8 
p.m.  to  4  a.m,  the  draw  shall  open  on 
signal  if  at  least  six  hours  notice  is  given 
by  calling  the  number  posted  at  the 
bridge. 
***** 

Dated:  July  29. 1999. 
R.M  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
|FR  Doc.  99-20954  Filed  8-12-99;  8:45  am] 
BNJJNG  CODE  4»te-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-99-076] 

RIN2115-AE47 

Drawbridge  Operation  Ragulatkma; 
Hackenaack  River,  Passaic  River,  NJ 

AGENCY:  Coast  Guard,  DOT. 

ACnCN:  Notice  of  proposed  rulemaking. 

SumMARY:  The  Coast  Guard  proposes  to 
change  the  operating  regulations 
governing  the  Harold  J.  Dillard  (Court 
Street)  Bridge,  at  mile  16.2,  at 
Hackensack,  across  the  Hackensack 
River,  the  Avondale  Bridge,  mile  10.7,  at 
Lyndhurst,  across  the  Passaic  River,  and 
the  Douglas  O.  Mead  (Union  Avenue) 
Bridge,  mile  13.2,  at  Rutherford,  across 
the  Passaic  River,  in  New  Jersey.  The 
brige  owner  has  asked  the  Coast  Guard 
to  change  the  regulations  for  these 
bridges  to  require  a  four-hour  advance 
notice  for  openings  at  all  times  because 
there  have  been  few  requests  to  open 
these  bridges  since  1994.  This 
rulemaking  is  expected  to  relieve  the 
bridge  owner  of  the  burden  of  crewing 
the  bridges  at  all  times  while  meeting 
the  reasonable  needs  of  navigation. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  12, 1999. 
ADDRESSES:  You  may  mail  comments  to 
Conunander  (obr),  First  Coast  Guard 
District,  408  Atlantic  Avenue,  Boston, 
MA.  02110-3350,  or  deliver  them  at  the 
same  address  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 


Federal  holidays.  The  telephone  number 
is  (617)  223-8364.  The  First  Coast 
Guard  District  Bridge  Branch  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  dociunents  as  indicated 
in  this  preamble  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  7  a.m.  to  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 

SUPPt^MENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-99-076)  and  the  specific 
section  of  this  doctunent  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  annoimced  by  a  later  notice  in  the 
Federal  Register. 

Background 

The  Harold  J.  Dillard  (Court  Street) 
Bridge,  mile  16.2,  across  the  Hackensack 
River  in  Hackensack,  New  Jersey,  has  a 
vertical  clearance  of  3  feet  at  mean  high 
water  and  8  feet  at  mean  low  water.  The 
Douglas  O.  Mead  (Union  Avenue) 
Bridge,  mile  13.2,  across  the  Passaic 
River,  in  Rutherford,  New  Jersey,  has  a 
vertical  clearance  of  13  feet  at  mean 
high  water  and  18  feet  at  mean  low 
water.  The  Avondale  Bridge,  mile  10.7, 
across  the  Passaic  River  in  Lyndhtust, 
New  Jersey,  has  a  vertical  clearance  of 
7  feet  at  mean  high  water  and  1 2  feet  at 
mean  low  water. 

The  existing  operating  regulations  for 
the  Harold  J.  Dillard  (Court  Street)    . 
Bridge  listed  at  §  117.723(g)  require  the 
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[  ridge  to  open  on  signal  from  7  a.m.  to 
1 1  p.m.  From  11  p.m.  to  7  a.m.,  and  at 
i  U  times  on  weekends  and  Federal 
t  olidays,  the  draw  shall  open  on  signal 
i '  at  least  eight  hours  notice  is  given. 
]  he  existing  operating  regulations  for 
t  le  Douglas  O.  Mead  (Union  Avenue) 
ridge  listed  at  §  117.739(o)  require  the 
ridge  to  open  on  signal;  except  that, 
"om  4  p.m.  to  8  a.m.,  the  draw  shall 
[ipen  if  at  least  eight  hours  notice  is 
i  iven.  The  existing  operating 
[  jgulations  for  the  Avondale  Bridge 
l|sted  at  §  117.739(1)  require  the  bridge 
open  on  signal;  except  that,  notice 
ust  be  given  before  2:30  a.m.  for 
Ipenings  between  3  a.m.  and  8:30  a.m. 
d  before  2:30  p.m.  for  openings 
tween  4:30  p.m.  and  7  p.m. 
The  bridge  owner,  the  County  of 
eigen,  has  asked  the  Coast  Guard  to 

the  regulations  for  these  bridges 
require  a  four-hour  advance  notice  for 
ipenings  at  all  times. 
The  bridges'  log  data  indicates  that 
e  Harold  J.  Dillard  (Court  Street) 
Bridge  and  Douglas  O.  Mead  (Union 
/  Lvenue)  Bridge  have  not  received  a 
t  aquest  to  open  since  1994.  The 
/  Lvondale  Bridge  had  8  openings  in 
1 996, 4  openings  in  1997,  2  openings  in 
]  998,  and  no  openings  thus  far  in  1999. 

ion  of  Proposal 

The  Coast  Guard  proposes  to  revise 
e  operating  rules  governing  the  Harold 
Dillard  (Court  Street)  Bridge,  listed  at 
^3  CFR  117.723(g),  for  the  Hackensack 
[  iver  and  the  operating  rules  for  the 
/  LVondale  and  Douglas  O.  Mead  (Union 
I  Lvenue)  bridges  listed  at  33  CFR 
]  17.739  (1)  and  (o),  respectively,  for  the 
[  'assaic  River.  This  proposal  will  require 
a  11  three  bridges  to  open  on  signal  at  all 
t  mes  if  at  least  four-hours  notice  is 
i  iven.  The  advance  notice  requirements 
I  liall  be  posted  at  the  bridges  in 
B  ccordance  with  33  CFR  117.55(c)  of 
t  lis  chapter.  This  proposal  will  relieve 
t  \e  bridge  owner  of  the  requirement  to 
I  ave  personnel  crew  the  bridges  and 
9  bill  meet  the  needs  of  navigation. 
The  Coast  Guard  believes  this 

posal  is  reasonable  based  upon  the 
}w  number  of  opening  requests 
ived  since  1994. 

latoty  Evaluation 

This  proposed  rule  is  not  a  significant 
tbgulatory  action  tmder  section  3(f)  of 
!  xecutive  Order  12866  and  does  not 
t  squire  an  assessment  of  potential  costs 
B  nd  benefits  under  section  6(a)(3)  of  that 
[  hrder.  It  has  not  been  reviewed  by  the 
C  Office  of  Management  and  Budget  under 
I  lat  Order.  It  is  not  significant  under  the 
t  igulatory  policies  and  procedures  of 
I  \e  Department  of  Transportation  (DOT) 
M  FR 11040;  Feb.  26, 1979).  The  Coast 


Guard  expects  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  EKDT,  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
these  bridges  have  had  few  requests  to 
open  since  1994.  Mariners  will  continue 
to  obtain  bridge  openings  provided  they 
give  four-houj  notice. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
Therefore,  the  Coast  Guard  certifies" 
under  section  5  U.S.C.  605(b),  for  the 
reasons  discussed  in  the  Regulatory 
Evaluation  section  above,  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposed 
rule  will  economicidly  affect  it. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Education  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analjrzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rules 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  FederaUsm  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  imder  Section 
2.B.2.,  Figure  2-1,  paragraph  (32)(e),  of 
Commandant  Instruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
dociimentation  because  promulgation  of 
drawbridge  regulations  has  been  found 
not  to  have  a  significant  effect  on  the 
environment.  A  written  "Categorical 


Exclusion  Determination"  is  not 
required  for  this  proposed  rule. 

List  of  Sulqects  in  33  CFR  Part  117. 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l{g};  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  Section  117.723(g)  is  revised  to 
read  as  follows: 

f  117.723    Hackensack  Rivw 

•  •        *        •        • 

(g)  The  draw  of  the  Harold  J.  Dillard 
Memorial  (Court  Street)  Bridge,  mile 
16.2,  at  Hackensack,  shall  open  on 
signal  if  at  least  foiu  hours  notice  is 
given. 
***** 

3.  Section  117.39(1)  and  (o)  are  revised 
to  read  as  follows: 

f  117.739    PassiacRivw 

•  *        *        •        • 

(1)  The  draw  of  the  Avondale  Bridge, 
mile  10.7,  at  Lyndhurst,  shall  open  on 
signal  if  at  least  four  hours  notice  is 
given. 

***** 

(o)  The  draw  of  the  Douglas  O.  Mead, 
(Union  Avenue)  Bridge,  mile  13.2,  shall 
open  on  signal  if  at  least  foiu  hours 
notice  is  given. 

***** 

Dated:  July  29, 1999. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

[FR  Doc  99-20956  Filed  8-12-99:  8:45  am] 
BUJNO  COOE  4910-1S-II 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-89-087] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
NIantic  River,  CT 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  rules  governing  the 
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Si  56  Bridge,  mile  0.1,  across  the  Niantic 
River,  at  Niantic,  Connecticut.  The 
bridge  owner  asked  the  Coast  Guard  to 
change  the  regulations  to  require  a  six 
hour  advance  notice  for  openings  at 
night  during  the  winter  months  because 
there  have  been  no  requests  to  open  the 
bridge  during  that  time  period.  This 
rulemaking  is  expected  to  relieve  the 
bridge  owner  of  \he  burden  of  crewing 
the  bridge  at  all  times  while  meeting  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  12, 1999. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (obr).  First  Coast  Guard 
District,  408  Atlantic  Avenue.  Boston, 
MA  02110-3350,  or  deliver  them  at  the 
same  address  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (617)  223-8364.  The  First  Coast 
Guard  District  Bridge  Branch  maintains 
the  public  docket  ht  this  rulemaking. 
Comments  and  documents  as  indicated 
in  this  preamble  wall  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  7  a.m.  to  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
John  W.  McDonald.  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  MFORMATKM: 

Request  fior  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
{CGD01-99-W7)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  conunents. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 


Background 

The  Si  56  Bridge,  mile  0.1,  across  the 
Niantic  River,  at  Niantic,  Connecticut, 
has  a  vertical  clearance  of  9  feet  at  mean 
high  water  and  12  feet  at  mean  low 
water. 

The  existing  operating  regulations 
listed  at  33  CFR  117.215(b)  require  the 
bridge  to  open  on  signal;  except  that, 
bom  7  a.m.  to  8  a.m.,  and  4  p.m.  to  5 
p.m.,  Monday  through  Friday,  except 
holidays,  the  draw  shall  open  only  for 
the  passage  of  commercial  vessels. 

The  owner  of  the  bridge,  the 
Connecticut  Department  of 
Transportation  (CONNDOT)  has  asked 
the  Coast  Guard  to  change  the 
regulations  to  require  a  six-hour 
advance  notice  for  openings  from  8  p.m. 
tn  4  a.m.,  December  1  through  March  31. 
The  bridge  opening  log  data  for  1998 
and  1999,  December  through  March,  8 
p.m.  to  4  a.m.,  indicate  no  requests  to 
open  the  bridge. 

Discussion  of  Proposal 

The  Coast  Guard  proposes  to  revise 
the  operating  rules,  listed  at  33  CFR 
117.215(b),  which  govern  the  S156 
Bridge,  mile  0.1,  across  the  Niantic 
River.  This  change  will  require  the 
bridge  to  open  on  signal;  except  that, 
from  7  a.m.  to  8  a.m.,  and  from  4  p.m. 
to  5  p.m..  Monday  through  Friday, 
except  holidays,  the  draw  shall  open 
only  for  the  passage  of  commercial 
vessels.  From  December  1  through 
March  31,  from  8  p.m.  to  4  a.m.,  the 
draw  shall  open  on  signal  if  at  least  six- 
hour  advance  notice  is  given.  This 
proposal  will  relieve  the  bridge  owner 
of  the  requirement  to  crew  the  bridge  at 
night  during  the  winter  months  wb^e 
meeting  the  reasonable  needs  of 
navigation. 

The  Coast  Guard  believes  this 
proposal  is  reasonable  because  there 
have  been  no  requests  to  open  the 
bridge  at  night  during  the  winter 
months. 

Regulatoiy  Evalnatkm 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR 11040;  Feb.  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT.  is  unnecessary. 


This  conclusion  is  based  on  the  fact  that 
the  bridge  has  not  had  any  requests  to 
open  in  1998  and  1999,  December 
through  March,  from  8  p.m.  to  4  a.m. 
Mariners  will  still  be  able  to  obtain 
bridge  openings  during  the  regulated 
time  period  provided  they  give  six-hour 
notice. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
Therefore,  the  Coast  Guard  certifies 
under  section  5  U.S.C.  605(b),  for  the 
reasons  discussed  in  the  Regulatory 
Evaluation  section  above,  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If. 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 

Collection  of  Infinnmation 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  2501  et  seq.). 

Federalism 

The  Coast  Guard  has  aiudyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  Section 
2.B.2..  Figure  2-1,  paragraph  (32)(e),  of 
Commandant  Instruction  M16475.1C. 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation  because  promulgation  of 
drawbridge  regulations  have  been  found 
not  to  have  a  significant  effect  on  the 
environment.  A  written  "Categorical 
Exclusion  Determination"  is  available  in 
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the  docket  for  inspection  or  copying 
wjhere  indicated  under  ADDRESSES. 

1 .  St  of  Subjects  in  33  CFR  Part  117 

Bridges. 
]  t  sgulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
Oiaend  33  CFR  part  117  as  follows: 

I  »kRT  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
4<  intinues  to  read  as  follows: 

AuthiHity:  33  U.S.C.  499;  49  CFR  1.46;  33 
(t  H  1.05-l(g];  section  117.255  also  issued 
I  u  ider  the  authority  of  Pub.  L.  102-587, 106 
3<at.  5039. 

2.  Section  117.215(b)  is  revised  to 
Mad  as  follows: 

117.215    Niantic  River. 


(b)  The  draw  of  the  Si  56  Bridge,  milR 
6il,  at  Niantic,  shall  open  on  signal; 
<i:  [cept  that,  from  7  a.m.  to  8  a.m.,  and 

ip.m.  to  5  p.m.,  Monday  through 
iday,  except  holidays,  the  draw  shall 
>en  only  for  the  passage  of  commercial 
t0ssels.  From  December  1  through 
March  31,  from  8  p.m.  to  4  a.m.,  the 
draw  shall  open  on  signal  if  at  least  six 
apurs  notice  is  given  by  calling  the 
ilunber  posted  at  the  bridge. 
*        *        *        * 

Dated:  July  29, 1999. 

.  Larrabee,  < 

iar  Admiral,  U.S.  Coast  Guard,  Commander, 
rst  Coast  Guard  District. 

Doc.  99-20957  Filed  8-12-99;  8:45  am] 
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EPARTMENT  OF  TRANSPORTATION 

Guard 

CFR  Part  117 
G001-9»-086] 
211S-AE47 

()^«wt>ridga  Operation  Regulationa; 
PjMiuonnock  River,  CT 

Agency:  Coast  Guard,  DOT. 

ApnON:  Notice  of  proposed  rulemaking. 


MMARY:  The  Coast  Guard  proposes  to 
Change  the  operating  rules  governing  the 
$tratford  Avenue  Bridge,  mile  0.1, 
iross  the  Pequonnock  River  at 
idgeport,  Connecticut.  The  bridge 

er  asked  the  Coast  Guard  to  change 
e  regulations  to  require  a  six  hour 
^dvance  notice  for  openings  during  the 
winter  months  at  night  because  there 
I  ive  been  few  requests  to  open  the 


bridge  during  that  time  period.  This 
rulemaking  is  expected  to  relieve  the 
bridge  owner  of  die  burden  of  crewing 
the  bridge  at  all  times  while  meeting  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  12, 1999. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (obrl.  First  Coast  Guard 
District,  408  Atlantic  Avenue,  Boston, 
MA  02110-3350,  or  deliver  them  at  the 
same  address  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (617)  223-8364.  The  First  Coast 
Guard  District  Bridge  Branch  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  documents  as  indicated 
in  this  preamble  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  7  a.m.  to  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, . 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-99-086)  and  the  specific 
section  of  this  document  to  which  each 
conunent  applies,  and  give  the  reaibn 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unboimd  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  ^pclose  a  stamped, 
self-addressed  postcard  or-envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the' 
Federal  Register. 

Background 

The  Stratford  Avenue  Bridge,  mile 
0.1,  across  the  Pequonnock  River  at 
Bridgeport,  Connecticut,  has  a  vertical 
clearance  of  8  feet  at  mean  high  water 
and  14  feet  at  mean  low  water. 


The  existing  operating  regulations  for 
the  bridge  listed  at  §  117.219(b)  require 
it  to  open  on  signal;  except  that,  from 
6:45  a.m.  to  7:15  a.m.,  7:45  a.m.  to  8:15 
a.m.,  11:45  a.m.  to  1:15  p.m.,  and  4:30 
p.m.  to  6:10  p.m.,  the  draw  need  not 
open  for  the  passage  of  vessels. 

The  owner  of  the  bridge,  the 
Connecticut  Department  of 
Transportation  (CONNDOT),  has  asked 
the  Coast  Guard  to  change  the 
regulations  to  require  a  six  hour  notice 
for  openings  from  December  1  through 
March  31,  8  p.m.  to  4  a.m.  The  bridge 
opening  log  data  for  1998  and  1999, 
December  through  March,  indicate  the 
following  number  of  openings  during 
the  time  period,  8  p.m.  to  4  a.m.: 
December  0,  N/A,  January  0,  0,  February 
2, 1,  March  1,2,  respectively. 

Discussion  of  Proposal 

The  Coast  Guard  proposes  to  revise 
the  operating  rules,  listed  at  33  CFR 
117.219(b),  which  govern  the  Stratford 
Avenue  Bridge,  mile  0.1,  across  the 
Pequonnock  River.  This  change  will 
require  the  bridge  to  open  on  signal; 
except  that,  from  6:45  a.m.  to  7:15  a.m., 
7:45  a.m.  to  8:15  a.m.,  11:45  a.m.  to  1:15 
p.m.,  and  4:30  p.m.  to  6:10  p.m.,  the 
draw  need  not  open  for  the  passage  of 
vessels.  From  December  1  through 
March  31,  from  8  p.m.  to  4  a.m.,  the 
draw  shall  open  on  signal  if  at  least  six 
hour  notice  is  given.  This  proposal  will 
relieve  the  bridge  owner  of  the 
requirement  to  crew  the  bridge  diuing 
the  winter  months  and  meet  the  needs 
of  navigation.  The  reference  in  the 
existing  regulations  to  sound  signals  for 
bridge  openings  is  being  removed 
because  it  is  now  listed  at  §  117.15  of 
this  chapter. 

The  Coast  Guard  believes  this 
proposal  is  reasonable  based  upon  the 
low  number  of  opening  requests  at  night 
during  the  winter  months. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Feb.  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
j)aragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT,  us  luuiecessary. 
This  conclusion  is  based  on  the  fact  that 
the  bridge  has  not  had  many  requests  to 
open  overnight  during  the  winter 
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months.  Mariners  will  still  be  able  to 
obtain  bridge  openings  during  the 
regulated  time  period  provided  they 
give  six-hour  notice. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
Therefore,  the  Coast  Guard  certifies 
under  section  5  U.S.C.  605(b).  for  the 
reasons  discussed  in  the  Regulatory 
Evaluation  section  above,  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If. 
however,  you  think  that  yoiir  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 

Collection  of  biibnnation 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

Federalisni 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  Section 
2.B.2.,  Figure  2-1,  paragraph  (32)(e),  of 
Commandant  Instruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  fimm  further  environmental 
documentation  because  promulgation  of 
drawbridge  regulations  have  been  found 
not  to  have  a  significant  effect  on  the 
environment.  A  written  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

Ust  of  Snl^ects  in  33  CFR  part  117 

Bridges. 


Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117-4)RAWBFUDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g};  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.219(b)  is  revised  to 
read  as  follows: 

1117.219    Pequonnock  Rivw 

***** 

(b)  The  Stratford  Avenue  Bridge,  mile 
0.1,  at  Bridge  port,  shall  open  on  signal; 
except  that,  from  6:45  a.m.  to  7:15  a.m., 
7:45  a.m.  to  8:15  a.m.,  11:45  a.m.  to  1:15 
p.m.,  and  4:30  p.m.  to  6:10  p.m.,  the 
draw  need  not  open  for  the  passage  of 
vessels.  From  December  1  through 
March  31,  bom  8  p.m.  to  4  a.m.,  the 
draw  shall  open  on  signal  if  at  least  six 
hours  notice  is  given  by  calling  the 
nuimber  posted  at  the  bridge. 
***** 

Dated:  July  29, 1999. 

R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 

[FR  Doc.  99-20959  Filed  8-12-99  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[MN44-02-7269b;  FRL-641S-1] 

Approval  and  Promulgation  of 
Implamantatly  Plans;  MInnasota 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  approve 
a  supplemental  revision  to  the 
Minnesota  State  Implementation  Plan 
(SIP)  for  the  Saint  Paul  particulate 
matter  (PM)  nonattainment  area,  located 
in  Ramsey  County  Minnesota.  The 
supplemental  SIP  was  submitted  by  the 
State  for  the  purpose  of  bringing  about 
the  attainment  of  the  PM  National 
Ambient  Air  Quality  Standards 
(NAAQS)  and  is  in  response  to  our  July 
22, 1997,  conditional  approval  (62  FR 
39120).  of  a  February  9, 1996  SIP 
revision  for  Red  Rock  Road.  In  the  final 
rules  section  of  this  Federal  Register, 
we  are  conditionally  approving  the  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal,  because  we  view  this  as 


a  noncontroversial  revision  amendment 
and  anticipate  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated  in  relation  to  this  rule. 
If  we  receive  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  puj^lic  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  nile.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  by 
September  13, 1999. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  EPA  Region 
5,  77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chri^os  Panos,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
EPA  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 353-8328. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  notice  which  is  located  in  the 
Rides  section  of  this  Federal  Register. 
Copies  of  the  request  and  the  EPA's 
analysis  are  available  for  inspection  at 
the  above  address.  (Please  telephone 
Christos  Panos  at  (312)  353-8328  before 
visiting  the  Region  5  Office.) 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  July  22, 1999. 
Jerri-Anne  Garl, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  99-20548  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 
46CFR  Part  296 

[Oocint  No.  MARAI>-08-34681 

mN2133-AB14 

Putting  Customars  First  in  tha  TItIa  XI 


AGENCY:  Maritime  Administration. 
Department  of  Transportation. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Maritime  Administration 
("MARAD")  is  seeking  public  comment 
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GO 'a  proposed  rule  which  modifies 
cairtain  provisions  of  the  existing 
regulations  which  implement  Title  XI  of 
thj^  Merchant  Marine  Act,  1936,  as 
ended  ("Act").  This  rule  intends  to 
jibrove  administration  of  the  Title  XI 
p^(  gram.  Title  XI  guarantees  are  issued 
fok  all  types  of  vessel  construction  and 
s4i  pyard  modernization  and 
ioiiprovement  projects,  except  for  fishing 
vessels.  The  part  of  the  Title  XI  program 
re^pted  to  fishing  vessels  is  administered 
by  the  National  Oceanic  and 
Atmospheric  Administration  of  the  U.S. 
D^bartmeht  of  Commerce. 

DijiTES:  You  should  submit  your 
cdi  nments  early  enough  to  ensure  that 
Docket  Management  receives -them  not 
l4er  than  September  13, 1999. 

1ESSES:  You  should  mention  the 
Icet  number  that  appears  at  the  top 
is  document  and  submit  your 
itten  comments  to:  Docket 
lagement,  Room  PL— 401, 
Department  of  Transportation,  400 
SdVenth  Street,  S.W.,  Washington,  D.C. 
20S90.  You  may  call  Docket 
K^agement  at  (202)  366-9324. 
Co^nments  may  also  be  submitted  by 
elbictronic  means  via  the  Internet  at 
hlitp://dmses. dot.gov/submit/.  You  may 
viis&t  the  docket  room  to  inspect  and 
py  documents  at  the  above  address 

10  a.m.  to  5  p.m.,  local  time, 
inday  through  Friday,  except  on 
gieral  holidays.  An  electronic  version 
lis  dociunent  is  available  on  the 
^rld  Wide  Web  at  http://dms.dot.gov. 

I  FURTHER  INFORMATION  CONTACT:  You 
mJON  call  Mitchell  D.  Lax  of  the  MARAD 
O^ce  of  Ship  Financing,  at  (202)  366- 
5?44,  or  you  may  write  to  him  at  the 
fouowing  address:  MAR-530,  Room 
8^2. 400  Seventh  Street,  S.W., 
V^^ishington,  D.C.  20590. 

sb^LEMETARY  INFORMATION: 

C4lniiients 

H:wdoI prepare  and  submit 
ct  I  nments? 


va 


^  '^ouT  comments  must  be  written  and 
English.  To  ensure  that  your 
cdi  tunents  are  correctly  filed  in  the 
D  >  idiet,  please  include  the  docket 
ni  L  nber  of  this  document  in  your 
cggunents.  We  encourage  you  to  write 

primary  comments  in  a  concise 
fashion.  However,  you  may  attach 
nocessary  additional  documents  to  your 
cc  ^unents.  There  is  no  limit  on  the 
length  of  the  attachments. 

f  lease  submit  two  copies  of  your 

lents,  including  the  attachments, 
)ocket  Management  at  the  address 
giirjen  above  under  ADDRESSES. 


How  can  I  be  sure  that  my  comments 
were  received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments,  Docket 
Management  will  return  the  postcard  by 
mail. 

How  do  I  submit  confidential  business 
information? 

If  you  wish  to  submit  any  information 
imder  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  MARAD 
Chief  Counsel  at  the  address  given 
above  xiudta  FOR  FURTHER  iNFORMATXW 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  with  specificity  the 
basis  for  any  such  claim. 

Will  the  agency  consider  late 
comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule,  we  will  consider 
that  comment  as  an  informal  suggestion 
for  future  rulemaking  action. 

How  can  I  read  the  comments  submitted 
by  other  people? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  Room  are  indicated 
above  in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

•  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

•  On  that  page,  click  on  "search." 

•  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  docimient.  Example:  If 
the  docket  number  were  "MARAD- 
1999-1234,"  you  would  type  "1234." 


•  After  typing  the  docket  number, 
click  on  "search." 

•  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desire 
comments. 

•  You  may  download  the  comments. 
Please  note  that  even  after  the 

comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Title  XI  of  the  Act  authorizes  the 
Secretary  of  Transportation  (Secretary) 
to  guarantee  debt  issued  for  the  purpose 
of  financing  or  refinancing:  (a)  the 
construction,  reconstruction  or 
reconditioning  of  U.S.-flag  vessels  or 
eligible  export  vessels  built  in  United 
States  shipyards,  and  (b)  the 
construction  of  advanced  shipbuilding 
technology  and  modem  shipbuilding 
technology  of  a  general  shipyard  facility 
located  in  the  United  States.  You  should 
submit  Title  XI  applications  to  MARAD 
acting  under  authority  delegated  by  the 
Secretary  to  the  Maritime 
Administrator.  Prior  to  execution  of  a 
guarantee,  we  must,  among  other  things, 
make  determinations  of  economic 
soimdness  of  the  project,  and  your 
financial  and  operating  capability.  The 
Title  XI  program  enables  you  to  obtain 
long-term  financing  on  terms  and 
conditions  that  may  otherwise  not  be 
available. 

National  Performance  Review 

In  response  to  a  1993 
recommendation  from  Vice  President 
Gore's  National  Performance  Review 
team.  President  Clinton  issued 
Executive  Order  12862,  September  11, 
1993,  calling  for  a  revolution  within  the 
Federal  Government  to  change  the  way 
it  does  business  by  putting  customers 
first  and  striving  for  a  customer-driven 
government  that  matches  or  exceeds  the 
best  service  available  in  the  private 
sector.  In  October  1997,  the  National 
Performance  Review  team  reported  that 
Federal  agencies,  implementing  the 
Executive  Order,  had  laimched  a 
massive  effort  to  improve  governmental 
service  and  had  made  a  noticeable 
difference. 

On  December  1, 1997,  in  a 
memorandum  to  heads  of  Operating 
Administrations  and  Departmental 
offices  at  the  United  States  Department 
of  Transportation,  Secretary  of 
Transportation  Rodney  E.  Slater  urged 
all  Departmental  offices  and  hiSads  of 
Operating  Administrations  to  aSk  their 
customers  what  is  important  to  them  in 
the  kinds  and  quality  of  services  they 
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want  and  what  is  their  level  of 
satisfaction  with  existing  services. 
Secretary  Slater  emphasized  that  it  is 
"this  customer  feedback  that  will  be  the 
basis  for  improving,  revising,  adding,  or 
deleting  standards  when  it  makes  sense 
and,  ultimately,  for  helping  us  become 
a  more  customer  focused  DOT." 

ANPRM 

We  published  an  advanced  notice  of 
proposed  rulemaking  (ANPRM)  on 
February  17, 1998.  in  the  Federal 
Regiater  (63  FR  7744)  and  ai^  now 
issuing  this  notice  of  proposed 
rulemaking  concerning  program 
administration  and  how  it  can  be 
improved.  The  ANPRM  requested  that 
you  provide  us  with  your  views  about 
how  the  Title  XI  program  is 
administered  and  how  it  could  be 
improved.  Specifically,  we  solicited 
comments  on  ten  sets  of  questions, 
which  can  be  grouped  into  the  following 
general  categories: 

•  The  standard  application  Form 
MA-163,  including  the  requirement  for 
vessel  plans  and  specifications. 

•  The  requirements  for  information 
on  your  and/or  your  operator's 
qualifications. 

•  The  requirements  for  financial 
information  and  certain  financial  tests. 

•  The  requirements  for  information 
on  economic  soimdness  and  the 
economic  soimdness  criteria. 

•  The  inclusion  in  the  Title  XI 
regulations  of  the  provisions  of 
Maritime  Administrative  Order  (MAO) 
No.  520-1,  Amendment  2. 

•  The  documentation  requirements 
for  a  closing  on  a  commitment  to 
guarantee  obligations. 

On  July  30, 1998,  a  notice  was 
published  in  the  Federal  Register 
advising  that  the  Title  XI  application 
form  and  closing  documentation  had 
been  modified.  The  modifications  were 
made  after  consideration  of  your 
comments  received  in  response  to  the 
ANPRM  and  the  notice  invited  your 
further  comments  on  the  modifications. 
Comments  on  the  proposals  were  due  by 
the  end  of  August,  1998.  Because  most 
of  the  revisions  of  the  application  form 
and  the  closing  documentation  are  not 
within  the  scope  of  this  rulemaking, 
yova  comments  received  on  these  issues 
are  not  discussed  herein,  except  to  the 
limited  extent  that  certain  of  the 
application  and  documentation 
requirements  are  contained  in  the  Title 
XI  regulations. 

The  ANPRM  stated  that  any  changes 
to  the  existing  regulation  that  we 
proposed  would  be  the  subject  of  a 
future  notice  of  proposed  ridemaking. 
Our  proposed  changes  are  the  subject  of 
this  rule.  The  following  is  a  summary  of 


the  comments  we  received  by  nine 
commenters  on  the  ANPRM  which  are 
divided  into  the  above-mentioned 
categories,  with  the  omission  of  the 
categories  concerning  the  application 
form  and  closing  documentation,  for  the 
reason  previously  discussed. 

Applicant  and  Operator  Qualifications 

We  solicited  your  conmients  as  to 
whether  the  requirements  for 
information  on  the  your  and/or  your 
operator's  qualifications  referenced  in 
section  298.12  are  unnecessary, 
redimdant  or  not  generally  required  in 
commercial  transactions  of  this  type. 
Additionally,  we  solicited  your 
comments  as  to  whether  the 
requirements  ask  sufficient  information 
to  permit  us  to  screen  out  inexperienced 
and  inappropriate  applicants  and 
operators.  Finally,  we  solicited 
comments  on  what  specific  changes,  if 
any,  you  thought  should  be  made  to  the 
Title  XI  regulations. 

As  a  general  matter,  you  stated  that 
too  mudi  information  is  required  in 
section  298.12  regarding  the  applicant's 
and  operator's  qualifications, 
particularly  for  established  companies 
and  exceeds  that  ordinarily  requested  in 
commercial  transactions.  One 
commenter  stated  that  this  section  is 
largely  formatted  and  phrased  for  U.S. 
based  firms  and  should  be  rewritten  to 
focus  more  broadly  on  the  global 
community.  The  commenter  suggested 
that  national  shipping  or  shipbuilder's 
associations  could  endorse  an 
applicant's  qualifications.  Another 
commenter  stated  that  listing  all  vessels 
owned  and  operated  is  unnecessary  as 
a  brief  statement  for  each  type  of 
equipment  with  the  number  and  average 
vessel  age  should  suffice.  The 
commenter  also  maintained  that  naming 
each  officer,  director,  and  their 
principal  business  activity  for  the  past 
five  years  is  unnecessary  as  operational 
proficiency  of  company  personnel  is 
addressed  imder  the  economic 
soimdness  section  of  the  regulations. 

Regarding  the  applicant  and  operator 
qualification  reqiurements,  one 
conmienter  stated  that  tough 
requirements  should  be  maintained  to 
ensure  that  the  Title  XI  project  fosters 
long  term  Title  XI  goals.  Another 
commenter  suggested  that  the 
shipowner's  operating  ability  should  be 
addressed  only  insofar  as  it  bears  on 
market-share  viability  and  preserving 
the  ship  asset  value. 

Financial  Requirements 

We  asked  whether  the  financial 
information  requested  in  section  298.13 
is  unnecessary  or  redundant  and  if  it  is 
sufGcient  to  permit  us  to  make  valid 


determinations.  We  also  solicited 
comments  on  whether  the  financial 
requirements  pose  impractical  or 
excessive  tests  and  on  suggested 
changes  to  the  regidations. 

With  regard  to  the  financial 
information  requirements,  comments 
were  received  concerning  the 
requirement  that,  in  the  case  of  an 
eligible  export  vessel  application,  the 
applicant  may  provide  financial 
information  in  the  normal  accounting 
system  you  are  using  provided  that  it  is 
an  accepted  accoxmting  system  in  your 
coimtry  of  origin  and  provided  that  you 
submit  a  reconciliation  of  the  major 
differences  between  the  accoimting 
system  employed  and  U.S.  Generally 
Accepted  Accounting  Principles 
(GAAP).  Several  commenters  believe 
thai  Ihe  requirement  for  reconciliation 
of  financial  statements  with  GAAP  is 
time-consiuning,  burdensome,  and 
unnecessary.  One  commenter  stated  that 
we  should  either  have  the  ability  to 
analyze  the  financial  statements  as 
prepared  by  the  applicant  or  should 
retain  an  accounting  firm  to  handle  the 
reconciliation  to  GAAP.  Other 
commenters  stated  that  we  should 
accept  statements  prepared  in 
accordance  with  international 
accounting  standards. 

We  received  several  comments  on  the 
question  of  whether  the  financial 
requirements  in  section  298.13  pose 
impractical  or  excessive  tests.  (Dne 
commenter  stated  that  any  significant 
changes  to  the  financial  requirements  to 
make  them  more  lenient  would  be 
unfair  to  previous  applicants  who  were 
required  to  meet,  and  would  still  be 
subject  to,  the  existing  requirements. 
Another  commenter  thought  that  the 
existing  qualifying  requirements  were 
too  rigid  and  not  current  with 
commercial  practice  which  focuses  on 
coverage  ratios.  A  third  commenter 
stated  that  MARAD  needs  to  assess  an 
applicant's  market  share  or  its  balance 
sheet  but  not  both. 

With  respect  to  specific  requirements, 
one  commenter  believes  that  the 
requirement  for  the  Owner  as  Operator 
to  maintain  an  equity  level  of  90  percent 
of  the  equity  as  shown  on  its  most 
recent  audited  financial  statement 
should  be  eliminated  because  this 
requirement  is  excessively  restrictive  to 
the  Owner;  the  requirement  of  a  2:1  debt 
to  equity  ratio  as  well  as  the  working 
capital  requirements  should  be 
sufficient  to  ensure  debt  repayment. 
Another  commenter  believes  that  we 
should  be  more  flexible  with  regard  to 
the  requirement  for  subordination  of 
debt  considered  as  equity. 

We  received  some  comments 
concerning  the  need  for  a  waiver  for  the 
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in<:  usion  of  foreign  material  in  vessel 
actlial  cost.  One  commenter 
re^bmmended  that  all  exclusions  of 
foraign  components  and  services  in 
Tide  XI  financing  be  waived  so  that  U.S. 
shipyards  have  the  greatest  opportimity 
toj^ttract  new  foreign  customers.  The 
CO  Q  unenter  stated  &at  many  foreign 
sh  ipowners  specify  outfitting, 
prwulsion,  bridge  electronics  or. 
acppmmodation  items  that  are  original 
ipment  manufactiued  in  foreign 
itries  in  large  part  because  the  U.S. 
lufacturing  industry  has  stopped 
lucing  the  items  or  does  not  meet 
i>al  standards.  The  commenter  stated 
:  "principles  that  apply  to 
au^pmobiles  or  computers  may  be 
considered  so  that  the  U.S.  steel, 
asMmbly  labor  and  overhead  costs  are 
th^lprincipal  factors  required  for  Title 
XI; guarantees.  When  the  U.S.  share  of 
the;global  shipbuilding  market 
approaches  five  percent,  then  the 
exiiting  restrictions  could  be 
reevaluated  and  reapplied."  Another 
commenter  believes  that  the  exclusion 
of  Spreign  content  from  actual  cost  is 
se«n  as  arrogant  in  the  international 
marketplace  and  adds  difficulty  to 
selling  for  export.  The  commenter  states 
th«  a  foreign  buyer  often  has  a  distinct 
main  engine  preference  because  of  his 
exitting  fleet  and  usually  wants 
eqj^pment  he  can  resupply  or  repair 
Uy.  The  commenter  reconunended 
we  scrap  the  foreign  content  waiver 
3vise  it  to  conform  to  the  Export- 
fort  Bank's  15  percent  foreign 
tent  allowance  with  no  waiver  and 
ler  percentage  with  a  waiver. 

lomic  Soundness 

i  ^e  requested  conunents  concerning 
the  information  requirements  for  an 
ecpbomic  soimdness  determination 
under  Section  298.14.  We  asked  if  the 
ini()rmation  required  is  uimecessary  or 
redundant  and  if  it  is  sufficient  to 
peppit  us  to  make  valid  determinations. 
W*  also  requested  comments  as  to 

3!ther  the  requirements  pose 
racticable  or  excessive  tests  and 
it  specific  changes  should  be  made. 
1^  egarding  the  information  required 
uncfer  section  298.14,  one  conunenter 
3d  that  it  is  excessive.  Another 
lenter  said  that  the  economic 
idness  criteria  should  be 

lined.  A  third  commenter 
|>mmended  consideration  of 
adfjitional  economic  factors  such  as 
double  hull  or  safety  or  environmental 
requirements. 

.  Vs  to  the  criteria  on  which  an 
ecoaomic  soundness  finding  is  based, 
seyeral  commenters  suggested  we 
sholild  look  not  only  at  the  cash  flow 
generated  by  the  project  to  determinelf 


the  borrower  will  have  the  ability  to 
repay  the  Title  XI  debt  but  also  at  the 
overall  financial  strength  of  the 
applicant.  Two  commenters  said  that 
the  economic  soundness  should  be 
judged  not  only  on  the  applicant's 
ability  to  ultimately  repay  the 
obligations  but  also  upon  the  ability  to 
successfully  operate  the  project  as  a 
stand-alone  project.  Another  respondent 
said  that  the  applicant's  demonstrated 
ability  to  repay  its  debts  should  be  our 
primary  criteria  for  approval  and  that 
we  should  place  a  greater  emphasis  on 
the  applicant's  overall  credit  and 
operational  quality  as  opposed  to  the 
economic  soundness  of  a  project.  One 
commenter  said  that  the  economic 
soundness  criteria  should  consider  the 
overedl  corporate  entity  rather  than  the 
specific  project.  Two  respondents  stated 
that  the  criteria  should  be  tailored  to  the 
specific  purpose  of  the  application 
(vessel  &iancing  vs.  shipyard 
modernization). 

MAO  520-1,  Amendment  2 

We  solicited  as  to  whether  the 
provisions  of  MAO  520-1,  Amendment 
2,  should  be  included  in  the  regulations. 
The  administrative  guidelines  in  the 
MAO  were  intended  to  clarify  our 
existing  policies  and  procedures  with 
respect  to  economic  considerations 
employed  in  evaluating  Title  XI 
applications. 

Four  commenters  stated  that  the  MAO 
provisions  should  be  incorporated  into 
the  Title  XI  regulations  to  provide 
clarification  and  additional  information 
as  our  requirements.  Two  of  these 
commenters  believe  that  the  inclusion 
of  the  MAO  will  properly  place 
emphasis  on  operating  cash  flow,  with 
one  commenter  adding  that  historical 
operating  experience  will  be 
emphasized  as  well.  Another 
commenter  stated  that  any  changes  in 
core  policy  should  be  determined  before 
determining  what  policy  belongs  in  the 
regulations. 

Miscellaneous  Issues 

We  received  several  comments  on 
miscellaneous  other  requirements  of  the 
Title  XI  program.  Two  conunenters 
opposed  the  lump  sum  prepayment 
feature  of  the  guarantee  fee,  stating 
respectively  that  it  is  a  disincentive  to 
attracting  business  to  U.S.  shipyards 
and  that  it  amounts  to  a  prepayment  - 
penalty.  One  commenter  stated  that  the 
performance  bonding  requirement  and 
progress  payment  feature  of 
construction  period  financing  makes 
construction  period  financing 
prohibitive  in  terms  of  cost.  Another 
commenter  urged  that  we  more 
proactively  assist  U.S.  shipbuilders  in 


obtaining  business  by  expediting  the 
Title  XI  review  process  and  approving 
more  risky  projects.  Finally,  a 
commenter  suggested  that  we  consider 
disclosing  to  all  applicants  the  range  of 
fees  charged  by  bond  underwriters  and 
the  customary  spread  over  the  Treasury 
curve. 

We  advised  in  the  ANPRM  that,  to     -. 
seek  further  clarification  of  the  written 
issues  raised  in  response  to  the  ANPRM, 
we  may  subsequently  hold  a  public 
meeting  if  we  believe  that  such  a 
meeting  would  be  helpful.  Following  a 
review  of  the  detailed  and  specific 
comments  received  in  response  to  the 
ANPRM,  we  have  determined  that  such 
a  public  meeting  is  not  necessary. 

Whenever  reference  is  made  in  these 
regulations  to  forms  prescribed  by  us  for 
applications  or  other  filing 
requirements,  the  format  of  such  forms 
in  effect  prior  to  the  effective  date  of 
these  regulations  may  be  used  pending 
revision  and  issuance  of  new  forms, 
which  must  be  approved  by  the  Office 
of  Management  and  Budget.  To  the 
extent  necessary  to  reflect  statutory 
requirements,  any  form  submitted  may 
be  modified  or  supplemented  to 
facilitate  processing,  but  until  new 
forms  have  been  approved,  these 
regulations  do  not  require  more 
extensive  paperwork  or  reporting 
requirements  than  exist  under  the 
present  Title  XI  regulations. 

Discussion  of  Rulemaking  Text 

The  discussion  that  follows  notes 
where  changes  are  proposed  to  be  made 
to  the  Title  XI  regulations  and  the 
rationale  therefor,  and,  where  relevant, 
states  why  particular  recommendations/ 
suggestions  have  not  been  adopted. 

We  are  proposing  to  amend  our 
Obligation  Guarantees  regulations  at  46 
CFR  Part  298.  The  proposed 
amendments  are  summarized  as  follows: 

Section  298.2  Definitions 

Section  298.2  is  intended  to  provide 
convenient  reference  to  the  meaning  of 
significant  terminology  used  in  Part  298. 
The  definitions  are  based  principally  on 
statutory  derivation  and  reflect  the  letter 
designation  of  the  paragraphs 
respectively,  contained  in  the  final  rule 
published  on  May  9,  1996,  as  amended 
on  September  8,  1997,  or  as  proposed  to 
be  redesignated  in  this  rulemaking.  As 
proposed: 

Paragraph  (c),  "Advanced 
Shipbuilding  Technology"  is  changed  in 
order  to  include  other  modernization 
elements  which  are  not  previously 
listed  in  the  definition  and  which 
contribute  to  a  shipyard's  efficiency  or 
productivity. 
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Paragraph  (n),  "Guarantee  Fee"  is 
changed  to  delete  the  references  to  an 
annual  fee  and  continuing  Guarantees. 
The  regulations  now  require  that  the 
guarantee  fee  for  the  entire  term  of  the 
financing  be  paid  in  advance  at  the 
initial  funding  of  the  transaction,  with 
no  refund  in  the  event  the  Obligations 
are  retired  early- 
Paragraph  (o),  "Indenture  Trustee"  is 
changed  to  increase  the  amount  of 
combined  capital  and  surplus  an 
indenture  trustee  must  have  to  at  least 
$25,000,000  as  the  current  amount  of 
$3,000,000  is  not  adequate. 

Section  298.3  Applications 

Paragraph  (b)  is  amended  to  reflect 
that  only  two  sets  of  documentation 
must  be  submitted  to  the  Secretary  for 
review. 

Paragraph  (d)  is  amended  to  delete  the 
provision  that,  if  an  applicant  does  not 
claim  a  Freedom  of  Iidormation  Act 
(FOIA)  exemption  at  the  time  an 
application  or  amendment  is  filed, 
MARAD  will  not  oppose  any 
subsequent  request  for  disclosure 
pursuant  to  FOIA.  Deletion  of  this 
provision  reflects  actual  agency 
practice,  which  is  to  allow  a  request  for 
exemption  under  FOIA  at  any  time. 

Paragraph  (e)  is  amended  to  clarify 
that  priority  will  be  given  for  processing 
applications  for  vessels  capable  of 
serving  as  United  States  naval  and 
military  auxiliary  in  time  of  war  or 
national  emergency.  In  addition,  the 
priority  given  to  applications  from 
general  shipyard  facilities  that  have 
engaged  in  naval  vessel  construction 
and  that  have  pilot  projects  for  shipyard 
modernization  and  vessel  construction 
is  being  eliminated  due  to  the  fact  that 
all  the  funds  previously  appropriated  to 
the  Department  of  Defense  and 
transferred  to  the  Department  of 
Transportation  for  the  Title  XI  program 
have  been  expended. 

Section  298.11  Vessel  Requirements 

Paragraph  (a)  of  this  section  is  being 
amended  to  clarify  that  the  vessel  must 
be  constructed  in  the  Unifbd  States. 

Paragraph  (b)  of  this  section  is  revised 
to  provide  that  the  Secretary  may 
contact  the  shipyard  to  request  that  it 
submit  additional  technical  data, 
backup  cost  details,  and  other  evidence 
if  the  Secretary  has  insufficient  data. 

Paragraph  (c)  of  this  section  is  being 
amended  to  delete  the  last  sentence 
which  is  redimdant  with  the  last 
sentence  of  paragraph  (a)  of  this  section 
and  to  conform  the  regulations  to  our 
present  practices  which  permit  a  U.S.- 
flag  constructed  vessel  to  meet  the 
bluest  classification  standard  of  a 
classification  society  other  than  the 


American  Bureau  of  Shipping  so  long  as 
the  society  meets  the  inspection 
standards  of  the  United  States  Coast 
Guard. 

Section  298.12  Applicant  and 
Operator's  Qualifications 

MARAD  concurs  that  too  much 
information  is  requested  in  this  section 
particularly  with  respect  to  the 
applicant's  existing  vessels,  and  certain 
background  data,  and  the  section  has 
been  modified  to  reduce  the  information 
required.  With  respect  to  the  suggestion 
that  the  endorsement  of  industry 
associations  be  utilized  by  MARAD,  the 
regulations  do  not  preclude  MARAD's 
consideration  of  such  an  endorsement 
when  evaluating  the  applicant's  and/or 
operator's  qualifications. 

A  paragraph  is  being  added  to  this 
section  to  reflect  the  MAO  520-1 
provision  requiring  that  an  operator's 
historical  performance  record  be 
considered  in  evaluating  operating 
ability. 

Section  298.13  Financial  Requirements 

MARAD  is  not  proposing  an 
amendment  to  paragraph  (a)(2)  of  this 
section  to  eliminate  the  requirement  for 
a  waiver  in  order  for  foreign  items  to  be 
included  in  Actual  Cost.  MARAD's 
interest  is  in  promoting  a  shipbuilding 
industry  including  both  shipyards  and 
suppliers.  Therefore,  it  woiUd  be 
inappropriate  to  permit  wholesale  use  of 
foreign  items  in  Title  XI  financings 
when  comparable  items  are  available 
from  U.S.  suppliers.  MARAD  believes 
such  a  practice  would  have  an  adverse 
impact  on  the  U.S.  shipbuilding 
industry  as  a  whole.  However,  requests 
for  waivers  to  include  foreign  items 
have  not  been  unreasonably  withheld  by 
MARAD,  so  that  the  no-foreign-content- 
requirement  without  a  waiver  has  not 
had  a  negative  impact  on  the  shipyards 
or  shipowners.  Therefore,  MARAD  will 
continue  to  review  inclusion  of  foreign 
items  on  a  case-by-case  basis. 

MARAD  believes  that  the  current 
inclusion  in  paragraph  (a)(2)  of  the 
illustration  of  how  the  cost  of  foreign 
components  of  the  hull  and 
superstructure  may  be  used  to  satisfy  an 
applicant's  equity  requirements  is 
unnecessary.  Therefore,  MARAD  is 
deleting  the  illustration  from  the 
paragraph  and  the  one  sentence  which 
refers  to  the  illustration  in  the  paragraph 
of  the  regulation. 

The  reference  to  guarantee  fees  in 
paragraph  (a)(2)(iv)  is  being  deleted  as 
guarantee  fees  are  eligible  for  inclusion 
in  Actual  Cost. 

MARAD  is  proposing  to  amend 
paragraph  (a)(4)  to  permit,  in  the  case  of 
Eligible  Export  Vessels,  the  acceptance 


of  financial  statements  that  are  not 
reconciled  to  U.S.  GAAP  if  a  satisfactory 
justification  is  provided  concerning  the 
inability  to  reconcile.  MARAD  proposes 
to  further  amend  the  paragraph  to 
eliminate  the  requirement  for  a  debt 
amortization  schedule  and  sources  and 
uses  statement,  and  to  incorporate 
current  financial  definitions. 

MARAD  does  not  believe  a  change  in 
financial  requirements  at  Closing  as  set 
forth  in  paragraph  (d)  is  necessary 
because  applications  are  analyzed  on  a 
case-by-case  basis  and,  where  MARAD 
deems  the  existing  qualifying  financial 
requirements  to  be  inappropriate. 
Section  298.13(h)  authorizes  the  waiver 
of  or  modifications  to  the  financial 
requirements  if  there  is  adequate 
security  for  the  Guarantees.  This 
authority  allows  MARAD  to  consider 
cover^e  ratios  as  appropriate. 

MAKM)  believes  tnat  the  90  percent 
equity  test  in  paragraph  (d)(l)(ii)(B)  of 
this  section  is  useful  and  is  not 
proposing  an  amendment  to  this 
paragraph.  While  the  working  capital 
and  leverage  tests  are  essential  in 
analyzing  the  financial  condition  of  the 
company,  they  do  not  necessarily 
identify  reductions  in  net  worth  which 
are  often  an  important  element  in 
determining  a  company's  financial 
condition.  Moreover,  as  the  net  worth 
amount  is  established  only  once,  at  the 
initial  funding  of  the  transaction, 
companies  that  are  meeting  their 
projected  revenues  and  expenses  should 
be  able  to  continue  to  meet  this 
requirement.  Therefore,  elimination  of 
the  90  percent  net  worth  requirement  is 
not  warranted. 

MARAD  is  proposing  elimination  of 
the  special  financial  requirements  set 
forth  in  paragraph  (e)  due  to  the 
restrictive  nature  of  the  covenants  that 
accompany  these  requirements  and  the 
fact  that  companies  have  not  elected 
this  alternative  in  the  recent  past. 
Therefore,  in  order  to  make  clear  that 
there  is  only  one  set  of  financial 
requirements,  the  word  "primary"  is 
being  deleted  from  paragraph  (d)  and, 
later  in  the  regulation,  paragraphs 
298.35(b),  298.35(6),  and  298.35(e)(5). 

MARAD  is  not  proposing  to  change 
paragraph  (g)  of  this  section  which 
allows  die  applicant  to  fund  the  12V2 
percent  equity  requirement  with 
subordinated  debt.  If  MARAD  allows 
greater  flexibility  with  regard  to  the 
subordination  requirements,  the 
repayment  of  the  Title  XI  debt  portipn 
of  the  transaction  could  be  jeopardized. 

Section  298.14  Economic  Soundness 

MARAD  recognizes  that  much  of  the 
information  requested  under  section 
2^.14  (a)(2)(iii)  and  (iv)  was  developed 
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fpr  applications  from  companies 
iiyolved  in  a  liner  service.  MARAD  has 
tuen  steps  to  simplify  the  regulations 
by  reducing  or  eliminating  requested 
information.  Specifically,  sections  46 
qffR  298.14(a)(2)(iii).  (iv).  and  (v). 
r^uesting  information  on  expenses, 
hpive  been  deleted  and  are  replaced  by 
ali^ew  paragraph  (iii)  which  will 
e|]|compass  all  three  parts.  The  new 
graph  differentiates  between 
lications  for  vessel  financing  and 
pyard  modernization  projects. 
MARAD  does  hot  propose  to  add  a 
uirement  to  the  economic  soimdness 

on  concerning  the  applicant's 
ancial  strength  because  the  existing 
uirements  of  Section  298.13, 
lancial  Requirements,  already  require 
to  make  certain  determinations 
ceming  the  financial  position  of  the 
imate  transaction  credit. 

order  to  clarify  the  criteria  used  for 
nomic  soundness  findings,  MARAD 
poses  to  include  in  this  section  the 
•visions  of  MAO  520-1  relating  to 
tnomic  soundness.  Specifically, 
tion  (b)  is  being  amended  to  include 
r^uirements  concerning  the  ability  to 
SI  ifvice  debt  at  the  time  of  delivery 
v'hich  will  be  based  on  market 
c  xiditions  at  that  time,  and  that  primary 
c  visideration  shall  be  given  to  operating 
c  leh  flow.  To  enable  MARAD  to  analyze 
c  ikh  flow,  the  applicant  is  requested  to 
p  rovide  a  five-year  forecast  of  operating 
cksh  flow. 

S  E  ction  298. 1 5  Investigation  Fee 

Paragraph  (b)  of  this  section  is  being 
p  (Vised  by  correcting  the  reference  to 
the  filing  fee  to  $5,000. 

S I  ction  298.16  Substitution  of 
P  c  rticipants 

aragraph  (a)  of  this  section  is  being 
ended  to  delete  the  last  sentence 

Which  references  an  annual  guarantee 

f< 

on  298.18  Financing  Advanced  or 
A  hdem  Shipbuilding  Technology 

Paragraph  (a)  of  this  section  is  being 
anended  to  eliminate  from  the  initial 
cf^teria  for  Guarantee  approval 
cfabsideration  of  whether  Guarantees 
wfill  aid  in  the  transition  of  a  shipyard 
fitpm  naval  to  commercial  shipbuilding. 
^UyiAD  believes  that  giving  weight  to 
tUs  factor  could  discoiuage  otherwise 
dHsirable  modernization  projects  frtim 
siiipyards  that  have  not  engaged  in 
naval  vessel  construction. 

S I  ction  298. 1 9  Financing  Eligible 
El-port  Vessels 

aragraph  (b)(3)  of  this  section  is 
b  i  ing  modified  by  deleting  the  reference 
tQ  the  Export-Import  Bank  of  the  United 


States  since  the  Export-Import  Bank's     - 
risk  assessments  are  reflected  in  the 
Inter- Agency  Country  Risk  Assessment 
System. 

Section  298.20  Term,  Redemptions  and 
Interest  Rate 

Paragraph  (a)(2)  of  this  section  is 
being  amended  to  clarify  that  for 
multiple  vessels  the  maturity  date  of  the 
Guarantees  may  be  less  than  but  in  no 
event  more  than  twenty-five  years  from 
the  date  of  delivery  from  the  shipyard 
of  the  last  of  multiple  vessels  but  that 
the  amoimt  of  the  Guarantees  shall 
Telate  to  the  depreciated  actual  cost  of 
the  multiple  vessels  as  of  the  date  of  the 
Closing. 

Section  298.21  Limits 

This  secliuu  is  being  amended  lu 
specify  thdt  no  foreign,  federal,  state  or 
local  taxes,  user  fees,  or  other 
governmental  charges  shall  be  included 
in  actual  cost. 

Section  298.22  Amortization  of 
Obligations 

The  parenthetical  phrase  "straight 
line  basis"  is  to  be  replaced  with  the 
phrase  "level  principal"  to  reflect 
current  GAAP  terminology. 

Section  298.23  Refinancing 

This  section  has  been  amended  to 
clarify  MARAD's  position  regarding  the 
refinancing  of  debt  on  Advanced  or 
Modem  Shipbuilding  Technology. 
Refinancing  of  non-Title  XI  debt  on 
Advanced  or  Modem  Shipbuilding 
Technology  is  not  permitted. 

Section  298.24  Financing  Facilities  and 
Equipment  Related  to  Marine 
Operations 

This  section  is  deleted  in  its  entirety 
as  there  is  no  current  authority  for 
MARAD  to  finance  fecilities  and 
equipment  related  to  marine  operations. 

Section  298.30  Nature  and  Content  of 
Obligations 

This  section  is  amended  to  clarify  that 
an  indentiue  trustee  is  not  required 
under  MARAD's  documents. 

Section  298.31  Mortgage 

This  section  has  been  amended  to 
correct  that  a  mortgage  shall  be  filed 
with  the  United  States  Coast  Guard's 
National  Vessel  Dociunentation  Center. 

Section  298.32  Required  Provisions  in 
Documentation 

Section  298.32  (a)(1)  remains 
unchanged.  Under  the  current  Title  XI 
regulations,  the  Secretary  may  waive  or 
modify  the  performance  bond 
requirement,  upon  determining  that  the 


shipyard  or  manufacturer  of  Advanced 
or  Modem  Shipbuilding  Technology  has 
sufficient  financial  resource ^  and 
operational  capacity  to  compit^te  tfi^j 
project.  In  instances  where  sufficient 
resources  cannot  be  demonstrated, 
MARAD's  interests  as  a  guarantor  must 
be  fully  protected.  Furthermore, 
inasmuch  as  Section  298.21  of  this  part 
provides  for  performance  bond 
premiiuns  to  be  included  as  an  item  of 
actual  cost  and  therefore  financeable  up 
to  a  maximum  of  87V2  percent,  MARAD 
finds  that  the  bonding  requirement  does 
not  constitute  an  inordinate  out  of 
pocket  expense. 

MARAD  proposes  to  modify  Section 
298.32  to  delete  the  word  "annual"  in 
paragraph  (b)(4)  in  reference  to 
citizenship  filing  requirements.  The 
citizenship  requirements  for  the  Title  XI 
program  were  modified  by  a  final  rule 
which  was  published  in  the  Federal 
Register  and  became  effective  on 
September  8, 1997,  which  no  longer 
required  the  filing  of  annual  citizenship 
affidavits  for  Title  XI  obligors. 

Section  298.33  Escrow  Fund 

This  section  has  been  modified  to 
conform  to  the  docimientation  in  the 
general  provisions  of  the  new  securify 
agreement. 

Section  298.34  Construction  Fund 

This  section  has  been  modified  to 
clarify  the  requirements  regarding  the 
construction  fund  and  to  eliminate  the 
current  redundancies  in  paragraphs  (b) 
and  (c)  of  this  section  regarding 
withdrawals  and  deposits,  the 
procedure  for  which  is  described  in 
Section  298.33  of  this  Part.  MARAD 
requires  that  the  items  and  amounts  for 
which  reimbiusement  is  requested  have 
been  satisfactorily  completed.  To 
require  otherwise,  i.e.,  to  issue  interim 
payments  prior  to  completion  of  work, 
would  increase  MARAD's  overall 
project  risk.  MARAD  must  insiue  that 
adequate  security  exists  for  guarantees 
entered  into  during  construction. 

In  response  to  requests  by 
commenters  to  terminate  the 
construction  fund,  legislation  has  been 
submitted  to  broaden  our  authority  to 
hold  bond  proceeds  in  the  escrow  fund 
and  to  eliminate  the  need  for  a 
construction  fund — see  section  3  of  H.R. 
1557  introduced  on  April  26,  1999. 

Section  298.35  Reserve  Fund  and 
Financial  Agreement 

This  section  has  been  modified  in  its 
entirety.  Paragraph  (c)  of  this  section 
regarding  financial  covenants  for 
companies  meeting  the  special  financial 
requirements  has  been  deleted  in  its 
entirety  pursuant  to  the  discussion 
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above  in  section  298.13(e).  The 
references  to  a  Title  XI  company 
qualiiying  as  either  a  section  12  or 
section  13  company  are  deleted  and  two 
sets  of  covenants  for  all  Title  XI 
companies  are  provided.  One  set  of 
covenants  will  be  imposed  regardless  of 
the  company's  financial  condition 
(primary  covenants)  and  the  second  set 
of  covenants  will  only  apply  if  the 
company  does  not  meet  the  specific 
financial  conditions  (supplemental 
covenants). 

Section  298.38  Partnership  Agreements 

MARAD  proposes  to  modify  this 
section  to  cover  limited  liability 
companies  as  well  as  partnership 
agreements. 

Section  298.41  Remedies  After  Default 

As  all  guarantee  fees  are  to  be  paid 
up-front,  it  is  proposed  that  paragraph 
(c)(1)  of  this  section  be  deleted. 

Rnlemaldng  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12866,  and  it  has 
been  determined  that  this  is  not  a 
significant  regulatory  action.  The  rule  is 
not  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more.  Also,  it  has  been  determined  to  be 
a  nonsignificant  rule  under  the 
Department's  Regulatory  Policies  and 
Procediues.  Because  the  economic 
impact  should  be  minimal,  further 
regulatory  evaluation  is  not  necessary. 
These  amendments  are  intended  only  to 
simplify  and  clarify  the  procedural 
requirements  for  obtaining  Guarantees, 
principally  to  expedite  th&  process  for 
MARAD's  review  of  applications.  Its 
purpose  is  to  encoiuage  the  construction 
of  ships  in  U.S.  shipyards  both  for  the 
domestic  and  the  export  markets  and  to 
modernize  and  imfHove  general 
shipyard  facilities  in  the  United  States. 

MARAD  is  publishing  these 
amendments  as  a  notice  of  proposed 
rulemaking,  as  necessary  to  carry  out 
the  Secretary's  responsibilities  under 
Title  XI  and  to  improve  the  efficient 
administration  of  the  Title  XI  program. 

This  rulemaking  dociunent  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  imder  Executive  Order 
12866,  "Regulatory  Planning  and 
Review." 

Federalism 

MARAD  has  analyzed  this  rulemaking 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  these 
regulations  do  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

MARAD  certifies  that  this  regidation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  these  amendments  are 
intended  only  to  simplify  and  clarify  the 
procediual  requirements  for  obtaining 
Guarantees,  principally  to  expedite  the 
process  for  MARAD's  review  of 
applications. 

Envirorunental  Assessment 

MARAD  has  considered  the 
environmental  impact  of  this 
rulemaking  and  has  concluded  that  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

This  rulemaking  contains  reporting 
requirements  that  have  previously  been 
approved  by  the  Office  of  Management 
and  Budget  (Approval  No.  2133-0018). 
Use  of  the  present  Maritime 
Administration  Title  XI  Obligation 
Guarantees  form  will  be  continued 
pending  revision  and  issuance  of  new 
forms,  which  must  be  approved  by  the 
Office  of  Management  and  Budget. 

List  of  Subjects  in  46  CFR  Part  298 

Loan  programs-transportation, 
Maritime  carriers,  and  Mortgages. 

Accordingly,  the  Maritime 
Administration  proposes  to  amend  46 
CFR  part  298  as  follows: 

PART  296— OBLIGATION 
GUARANTEES 

1.  The  authority  citation  for  part  298 
continues  to  read  as  follows: 

Authority:  46  App.  U.S.C.  1114  (b).  1271 
efseq,  49CFR1.66. 

2.  Section  298.2  is  amended  as 
follows: 

a.  By  adding  at  the  end  of  paragraph 
(2)  of  the  definition  of  "Advanced 
Shipbuilding  Technology"  a  semi-colon 
and  the  word,  "and"  and  a  new 
paragraph  (3)  to  read  as  set  forth  below. 

b.  By  revising  the  definition  of 
Guarantee  Fee,  to  read  as  set  forth 
below. 

c.  By  amending  the  definition  of 
Indenture  Trustee,  by  removing  the 
number  "$3,000,000"  and  addHig  in  its 
place  the  niunber  "$25,000,000". 

d.  By  revising  paragraph  (2)(iv)  of  the 
definition  of  Preferred  Mortgage,  to  read 
as  set  forth  below. 

§298.2    Definitions. 

***** 

Advanced  shipbuilding  technology 


(3)  Other  elements  contributing  to  a 
shipyard's  efficiency  or  productivity 
assisting  it  to  more  effectively  operate  in 
the  shipbuilding  industry. 

***** 

Guarantee  fee  means  the  fee  payable 
to  the  Secretary  in  consideration  for  the 
issuance  of  the  Guarantee. 

***** 

Preferred  Mortage  *  •  * 

(2)*  *  * 

(iv)  Is  otherwise  in  compliance  with 
the  provisions  of  Chapter  313  of  Title  46 
ofthe  U.S.  Code. 


1296^    [AnMndad] 

3.  Section  298.3  is  amended  as 
follows: 

a.  By  removing  the  words  "exhibit 
and  sdiedule"  in  the  fourth  sentence  of 
paragraph  (a),  and  adding  in  their  place 
the  words  "exhibits,  schedides  and 
attachments". 

b.  By  removing  the  number  "four"  in 
the  first  sentence  of  paragraph  (b)(2)  and 
adding  in  its  place  the  niunber  "two". 

c.  By  removing  the  third  sentence  in 
paragraph  (d). 

d.  By  amending  the  first  sentence  of 
paragraph  (e)  by  adding  before  the  word 
"naval",  the  words  "United  States"  and 
removing  the  third  sentence  of  this 
paragraph. 

(  296.1 1    [AnMnQeaj 

4.  Section  298.11  is  amended  as 
follows: 

a.  By  adding  in  the  first  sentence  of 
paragraph  (a),  between  the  words 
"Guarantee"  and  "is",  the  phrase  "must 
be  constructed  in  the  United  States.  It 
shall  be"  and  removing  the  word  "is". 

b.  By  adding  in  the  second  sentence 
of  paragraph  (b),  between  the  words 
"Secretary"  and  "may",  the  phrase 
"may  directly  contact  the  shipyard 
and". 

c.  By  revising  the  first  sentence  of 
paragraph  (c),  to  read  as  follows:  "The 
Vessel  shall  be  constructed,  maintained, 
and  operated  so  as  to  meet  the  highest 
classification,  certification,  rating,  and 
inspection  standards  for  Vessels  of  the 
same  age  and  type  imposed  by  the 
American  Biueau  of  Shipping  (ABS)  or 
another  classification  society  that  also 
meets  the  inspection  standards  of  the 
United  States  Coast  Guard  with  respect 
to  the  documentation  of  U.S.-flag 
vessels,  or  in  the  case  of  an  Eligible 
Export  Vessel,  such  standards  as  may  be 
imposed  by  a  member  of  the 
International  Association  of 
Classification  Societies  (LACS) 
classification  societies  to  be  ISO  9000 
series  registered  or  Quality  Systems 
Certificate  Scheme  qualified  lACS 
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m  Btnbers  who  have  been  recognized  by 
United  States  Coast  Guard  as 
ting  acceptable  standards  with  such 
Ignition  including,  at  a  minimum, 
th  EJt  the  society  meets  the  requirements 
of  IMO  Resolution  A.739(18)  with 
a{  I  >ropriate  certificates  required  at 
d( !  ivery,  so  long  as  the  home  coimtry  of 
the  lACS  member  accords  equal 
reciprocity,  as  determined  by  the 

itary,  to  United  States  classification 
ieties." 
By  removing  the  last  sentence  of 
graph  (c). 

Section  298.12  is  revised  to  read  as 
follows: 

i.12    Applicant  and  operator's 
qualifications. 

(ja)  Operator's  qualifications.  No 
ter  Commitment  snail  be  issued  by 
I  Secretary  without  a  prior 
germination  that  the  applicant, 
9boat  charterer,  or  other  Person 
^Qntified  in  the  application  as  the 
Brator  of  the  Vessel  or  Advanced  or 
idem  Shipbuilding  Technology, 
psesses  the  necessary  experience, 
lity  and  other  qualifications  to 
^perly  operate  and  maintain  the 
ssel(s]  or  Advanced  and  Modem 
ipbuilding  Technology  which  serve 
ad  security  for  the  Guarantees,  and 
o^erwise  to  comply  with  all 
rcnuirements  of  this  part. 

i{b)  Identity  and  ownership  of 
applicant.  In  order  to  assess  the 
11  EBlihood  that  the  project  will  be 
successful,  the  Secretary  needs 
in  lormation  about  the  applicant  and  the 
proposed  project.  To  permit  this 
ai  sessment,  each  applicant  shall 
provide  the  following  information  in  its 
a[iblication  for  Title  XI  guarantees. 

(l)  Incorporated  companies.  If  the 
a]iblicant  or  any  bareboat  charterer  is  an 
in  qorporated  company,  it  shall  submit 
tl  s  following  identifying  information: 
n)  Name  of  company,  place  and  date 
oi  incorporation,  and  tax  identification 
a  iinber,  or  if  appropriate,  international 
ic  entification  nimiber  of  the  company; 

(ii)  Address  of  principal  place  of 
bi  ikiness;  and 

jiii)  Certified  copyof  certificate  of 
ii  corporation  and  bylaws. 

J2)  Partnerships,  limited  partnerships, 
Ii  vited  liability  companies,  joint 
ventures,  associations,  unincorporated 
companies.  If  the  applicant  or  any 
bi  ireboat  charterer  is  a  partnership. 
United  partnership,  limited  liability 
c(  i;  npany,  joint  venture,  association,  or 
ui  ilncorporated  company,  it  shall 
SI  i^mit  the  following  identifying 
ii :  ormation: 

i)  Name  of  entity,  place  and  date  of 
fc  I  mation,  and  tax  identification 


nimiber,  or  if  appropriate,  international 
identification  number  of  entity; 

(ii)  Address  of  principal  place  of 
business;  and 

(iii)  Certified  copy  of  certificate  of 
formation,  partnership  agreement  or 
other  documentation  forming  the  entity. 

(3)  Other  entities.  For  any  entity  that 
does  not  fit  the  descriptions  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  MARAD  will  specify  the 
information  that  the  entity  shall  submit 
regarding  its  identity  and  ownership. 

(4)  The  Applicant  and  any  bareboat 
charterer  shall  provide  a  brief  statement 
of  the  general  effect  of  each  voting 
agreement,  voting  trust  or  other 
arrangement  whereby  the  voting  rights 
of  any  interest  in  the  Applicant  or 
bareboat  charterer  are  controlled  or 
exercised  by  any  person  who  is  not  the 
holder  of  legal  title  to  such  interest. 

(5)  The  Applicant  and  any  bareboat 
charterer  shall  provide  the  following 
information  regarding  the  entity's 
officers,  directors,  partners  or  members: 

(i)  Name  and  address; 

(ii)  Office  or  position;  and 

(iii)  Nationality  and  interest  owned 
(e.g.  shares  owned  and  whether  voting 
or  non- voting). 

(c)  Applicants:  Business  and 
affiliations.  The  applicant  shall  include: 

(1)  A  brief  description  of  the  principal 
business  activities  during  the  past  five 
years  of  applicant; 

(2)  A  list  of  all  business  entities  that 
directly  or  indirectly,  through  one  or 
more  intermediaries,  control,  are 
controlled  by,  or  are  under  common 
control  with  the  applicant.  Also  indicate 
the  nature  of  the  business  transacted  by 
each  entity  and  the  relationship 
between  these  entities.  This  information 
may  be  presented  in  the  form  of  a  chart. 
Indicate  whether  any  of  the  affiliated 
entities  have  previously  applied  for  or 
received  Title  XI  assistance; 

(3)  A  statement  indicating  whether 
the  applicant,  any  predecessor  or 
affiliated  entity  has  been  in  bankruptcy 
or  reorganization  imder  any  insolvency 
or  reorganization  proceeding  and  if  so, 
give  details;  and 

(4)  A  statement  indicating  whether 
the  applicant  or  any  predecessor  or 
affiliated  entity  is  now,  or  during  the 
past  five  years  has  been,  in  default 
under  any  agreement  or  undertaking 
with  others  or  with  the  United  States  of 
America,  or  is  currently  delinquent  on 
anyTederal  debt,  and  if  so,  provide 
explanatory  information. 

(5)  A  list  of  the  applicant's  banking 
references: 

(i)  Principal  bank(s)  or  lending 
institutions(s) — name  and  address 
(ii)  Nature  of  relationship 


(iii)  Individual  references.  Name(s), 
telephone  and  fax  piunber  of  banking 
officer(s). 

(d)  Management  of  applicant.  The 
applicant  shall  include: 

(1)  A  brief  description  of  the  principal 
business  activities  during  the  past  five 
years  of  each  officer,  director,  partner  or 
member  of  the  applicant  listed  in 
paragraph  (b)(5)  of  this  section  and  if 
these  persons  (have)  act(ed)  as  executive 
officers  in  other  entities,  indicate  the 
names  of  these  entities  and  whether 
such  entities  have  defaulted  on  any  U.S. 
Government  debt,  and 

(2)  The  name  and  address  of  each 
organization  engaged  in  business 
activities  which  have  a  direct  financial 
relationship  to  those  carried  on  or  to  be 
carried  on  by  the  applicant  with  which 
any  person  listed  in  paiagiaph  (d)(2}  of 
this  section  has  any  present  business 
connection,  the  name  of  each  such 
person  and,  briefly,  the  nature  of  such 
connection. 

(e)  Applicant's  property  and  activity. 
The  applicant  shsill  provide: 

(1)  A  brief  description  of  the  general 
character  and  location  of  the  principal 
assets  employed  in  the  business  of  the 
applicant,  other  than  vessels.  Describe 
financial  encumbrances,  if  any: 

(2)  Provide  a  general  description  of 
the  vessels  currently  owned  and/or 
operated  by  the  applicant  or  its  affiliates 
and  a  description  of  the  areas  of 
operation;  and, 

(3)  In  the  case  of  an  Eligible  Shipyard 
which  is  an  applicant  for  a-guarantee  for 
Advanced  or  Modem  Shipbuilding 
Technology,  a  brief  description  of  the 
general  character  (i.e.,  number  of 
building  ways,  launch  method, 
drydocks  and  size)  and  location  (i.e., 
water  depth,  length  of  riverfront)  of  the 
principal  properties  of  the  applicant 
employed  in  its  business.  Describe 
financial  encumbrances,  if  any. 

(f)  Operating  ability.  (1)  In  the  case  of 
an  applicant  for  a  vessel  financing 
Guarantee,  the  applicant  shall  submit  a 
detailed  statement  showing  its  ability  to 
successfully  operate  the  Vessel(s).  If  a 
company  other  than  the  applicant  will 
operate  the  Vessel(s),  then  this 
information  shall  be  provided  for  the 
operating  company  together  with  a  copy 
of  the  operating  agreement. 

(2)  The  applicant  shall  submit  a  copy 
of  any  management  agreement(s) 
between  the  applicant  and  any  related 
or  unrelated  organization(s)  which  will 
affect  the  management  of  the  Title  XI 
vessel  or  shipyard. 

(3)  In  the  case  of  an  Eligible  Shipyard 
which  is  an  applicant  for  a  guarantee  for 
Advanced  or  Modern  Shipbuilding 
Technology,  a  detailed  statement  shall 
be  submitted  sllowing  the  ability  of  the 
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applicant  to  successfully  operate  the 
shipbuilding  technology,  including 
name,  education,  background  of,  and 
licenses  held  by,  all  senior  supervisory 
personnel  concerned  with  the  physical 
operation  of  the  shipbuilding 
technology. 

(4)  Where  an  operator  has  an 
historical  performance  record,  this 
record  shsdl  be  considered  in  evaluating 
the  operating  ability  of  the  applicant. 
For  newly  formed  entities,  the 
performance  of  affiliates  and/or 
companies  associated  with  the 
principals  (where  the  principals  have  a 
significant  degree  of  control)  shall  be 
evaluated  in  determining  the  operating 
ability  of  the  applicant.  However,  unless 
the  affiliates  or  principals  have  an 
obligation  with  respect  to  the  debt, 
historical  performance  shall  not  be 
considered  in  evaluating  the 
creditworthiness  of  the  application. 

6.  Section  298.13  is  amended  as 
follows: 

a.  By  removing  the  sixth  sentence  in 
paragraph  (a)(2)(i)  and  the  illustration 
entitled  "Illustration-Cost  of  Foreign 
Components  Satisfying  Equity 
Requirements."  in  their  entirety. 

b.  By  removing  the  words,  "guarantee 
fees."  in  paragraph  (a)(2)(iv). 

c.  By  removing  all  references  to  the 
word,  "primary",  in  paragraph  (d). 

d.  By  revising  paragraph  (a)(4)to  read 
as  set  forth  below. 

e.  By  revising  paragraphs  (b)(2) 
through  (b)(4),  to  read  as  set  forth  below. 

f.  By  removing  existing  paragraph  (e), 
and  redesignating  paragraphs  (f),  (g)  and 
(h)  as  paragraphs  (e),  (f)  and  (g). 

g.  By  removing  "paragraphs  (d)  and 
(e)"  in  newly  designated  paragraph  (e) 
and  adding  "paragraph  (d)"  in  its  place. 

h.  By  removing  "paragraphs  (a)(3),  (d) 
and  (e)"  in  newly  designated  paragraph 
(f)  and  adding  "paragraphs  (a)(3)  and 
(d)"  in  its  place. 

f  296.13    Rnandal  requireiiMnts. 

***** 

(a)*  *  * 

(4)  Financial  information.  The 
applicant  shall  provide  the  following 
financial  statements,  footnoted  to 
explain  the  basis  for  arriving  at  the 
figiues: 

(i)  The  most  recent  financial 
statement  of  the  applicant,  its  parent 
and  other  significant  participants,  as 
applicable  (year  end  or  intermediate), 
and  the  three  most  recent  audited 
statements  with  details  of  all  existing 
debt.  If  the  applicant  is  a  new  entity  and 
is  to  be  funded  from  or  guaranteed  by 
external  source(s),  it  shall  provide  the 
above  mentioned  statements  for  such 
source(s)  (for  eligible  export  vessels,  the 
applicant's  financial  statements  shall  be 


in  accordance  with  U.S.  generally 
accepted  accounting  principles  (GAAP) 
if  formed  in  the  U.S.  or  reconciled  to 
GAAP  if  formed  in  a  foreign  coimtry 
unless  a  satisfactory  justification  is 
provided  explaining  the  inability  to 
reconcile); 

(ii)  A  pro  forma  balance  sheet  of  the 
applicant  and  guarantor  (if  applicable) 
as  of  the  estimated  date  of  execution  of 
the  Guarantees  reflecting  the 
assumption  of  the  Title  XI  Obligations, 
including  the  current  liability  (for 
eligible  export  vessels,  the  applicant's 
financial  statements  shall  be  in 
accordance  with  GAAP  if  formed  in  the 
U.S.  or  reconciled  to  GAAP  if  formed  in 
a  foreign  coimtry  unless  a  satisfactory 
justification  is  provided  explaining  the 
inability  to  reconcile);  and, 

(iii)  Pro  forma  balance  sheets  of  the 
applicant  and  guarantor  (if  applicable) 
for  five  years  subsequent  to  the  Closing. 

(b)*  *  * 

(2)  Working  Capital  shaU  mean  the 
excess  of  current  assets  over  current 
liabilities,  both  determined  in 
accordance  with  GAAP  and  adjusted  as 
follows: 

(i)  In  determining  aurent  assets  there 
shall  be  deducted: 

(A)  Any  securities,  obligations  or 
evidence  of  indebtedness  of  a  Related 
Party  or  of  any  stockholder,  director, 
officer  or  employee  (or  any  member  of 
his  family)  of  the  Company  or  of  such 
Related  Party,  except  advances  to  agents 
required  for  the  normal  current 
operation  of  the  Company's  vessels  and 
current  receivables  arising  out  of  the 
ordinary  course  of  business  and  not 
outstanding  for  more  than  60  days;  and 

(B)  An  amount  equal  to  any  excess  of 
imterminated  voyage  revenue  over 
unterminated  voyage  expenses. 

(ii)  In  determining  current  liabiUties 
there  shall  be  deducted  any  excess  of 
imterminated  voyage  expenses  over 
unterminated  voyage  revenue. 

(iii)  In  determining  current  liabilities 
there  shall  be  added  one  half  of  all 
annual  charter  hire  and  other  lease 
obligations  (having  a  term  of  more  than 
six  months)  due  and  payable  within  the 
succeeding  fiscal  year,  other  than 
charter  hire  and  such  other  lease 
obligations  already  included  and 
reported  as  a  current  liability  on  the 
Company's  balance  sheet. 

(3)  Equity  (net  worth)  means,  as  of  any 
date,  the  total  of  paid-in  capital  stock, 
paid-in  surplus,  earned  surplus  and 
appropriated  surplus,  and  all  other 
amounts  that  would  be  included  in  net 
worth  in  accordance  with  GAAP,  but 
exclusive  of: 

(i)  Any  receivables  from  any 
stockholder,  director.  Officer  or 
employee  of  the  Company  or  fiom  any 


Related  Party  (other  than  current 
receivables  arising  out  of  the  ordinary 
course  of  business  and  not  outstanding 
for  more  than  60  days)  and 

(ii)  Any  increment  resulting  from  the 
reappraisal  of  assets. 

(4)  Long  Term  Debt  means,  as  of  any 
date,  the  total  notes,  bonds,  debentures, 
equipment  obligations  and  other 
evidence  of  indebtedness  that  would  be 
included  in  long  term  debt  in 
accordance  with  GAAP.  There  shall  also 
be  included  any  guarantee  or  other 
liability  for  the  debt  of  any  other  Person 
not  otherwise  included  on  the  balance 
sheet. 

7.  Section  298.14  is  amended  as 
follows: 

a.  By  adding  after  the  first  sentence  in 
paragraph  (a)  the  following  two 
sentences:  "The  economic  soundness 
and  the  applicant's  ability  to  repay  the 
ObUgations  shall  be  the  primary  basis 
for  the  Secretary's  approval  of  a  Letter 
Commitment,  llie  collateral  value  of  the 
asset  for  which  Obligations  are  to  be 
issued  shall  be  only  a  secondary 
consideration  in  determining  the 
applicant's  ability  to  repay  the 
Obligations." 

b.  By  amending  paragraph  (a)(2)(ii)  to 
add  the  following  sentence  after  the  first 
sentence  and  before  the  second 
sentence:  "Vessel  revenue  projections 
shall  include  shipping/hire  rates  for 
current  market  conditions  or  market 
conditions  expected  to  exist  at  the  time 
of  vessel  delivery,  taking  into  account 
seasonal  or  temporary  fluctuations." 

c.  By  revising  paragraph  (a)(2)(iii)  to 
read  as  set  forth  below. 

d.  By  revising  paragraph  (a)(2)(iv)  to 
read  as  set  forth  below. 

e.  By  removing  paragraph  (a)(2)(v). 

f.  By  adding  to  pa^graph  (b)(l)(i)  the 
words  "or  for"  after  the  word  "by". 

g.  By  adding  new  paragraphs  (b)(2) 
and  (b)(3)  to  read  as  set  forth  below. 

§  298.1 4    Economic  toundneaa. 
(a)  Economic  Evaluation.  *   *   * 
(2)  Project  Feasibility.  *  *  * 
(iii)  Expenses.  (A)  For  applications  for 

vessel  financing,  a  statement  of 

estimated  vessel«expenses  including  the^ 

following  (where  applicable): 

(1)  A  detailed  breakdown  of  estimated  ■ 
vessel  daily  operating  expenses, 
including  wages,  insurance, 
maintenance  and  repair,  fuel,  etc.  and  a 
detailed  projection  of  anticipated  costs 
associated  with  long  term  maintenance 
of  the  vessel(s)  such  as  drydocking  and 
major  mid-life  overhauls,  with  a  time 
fiame  for  these  events  over  the  period  of 
the  Guarantee; 

[2)  If  applicable,  a  detailed  breakdown 
of  those  expenses  associated  with  the 
vessel(s)  voyage,  such  as  port  fees. 
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a\  ;^ncy  fees  and  canal  fees  that  are 
ai  liessed  as  a  result  of  the  voyage;  and 
[3)  A  detailed  breakdown  of  annual 
ital  costs  and  administrative 
enses,  segregated  as  to: 
i)  Interest  on  debt; 
ii)  Principal  amortization;  and 
iii)  Salaries  and  other  administrative 
nses  (indicate  basis  of  allocation). 
B)  For  applications  for  Advanced  or 
MMem  Shipbuilding  Technology,  a 
tement  of  estimated  expenses  related 

e  Advanced  or  Modem 
ipbuilding  Technology,  including  the 
f(  flowing  (where  applicable): 

(I)  A  detailed  breakdown  of  estimated 
d^ly  operating  expenses  for  the 
pyard,  such  as  wages,  including 
ffing,  and  aggregated  to  a  straight- 


[e,  overtime  and  fringe  benefits;  utility 
its;  costs  of  stores,  supplies,  and 
lipment;  maintenance  and  repair 
(t;  insurance  costs;  and,  other 
tenses  (indicate  items  included);  and 
[2)  A  detailed  breakdown  of  annual 
ital  costs  and  administrative 
tenses,  segregated  as  to:  interest  on 
it;  principal  amortization;  and 
Si  ilaries  and  other  administrative 
expenses  (indicate  basis  of  allocation), 
fivj  Forecast  of  Operations.  Utilizing 
tie  revenues  and  expenses  provided  in 
paragraphs  (a)(2)(ii)  and  (iii)  of  this 
sepion,  the  applicant  shall  provide  a 
fp^ecast  of  operating  cash  flow,  as 
djajfined  in  paragraph  (b)(3)  of  this 
sfi:tion,  for  the  Title  XI  project  for  the 

t  full  year  of  operations  and  the  next 
fp^  years.  The  cash  flow  statements 
should  be  footnoted  to  explain  the 
aitumptions  used. 
lb)*  •  * 

I  (2)  In  cases  where  market  conditions 
aic  inadequate  for  the  applicant  to 
service  the  Obligation  indebtedness  at 
the  time  of  vessel  delivery,  or  shipyard 
niodemization  completion,  applications 
n  4y  be  approved  only  if  there  are 
cient  outside  soiut:es  of  cash  flow 
ervice  such  indebtedness. 
3)  With  respect  to  the  asset  for  which 
ligations  are  to  be  issued,  the 
rating  cash  flow  to  Obligation  debt 

ce  ratio  over  the  term  of  the 
arantee  shall  be  in  excess  of  1:1. 
erating  cash  flow  is  defined  as 
n  i^enues  less  operating  and  capital 
e:ci>enses  including  taxes  paid  but 
'usive  of  interest,  accrued  taxes, 
reciation  and  amortization  for  the 
e  XI  asset.  Debt  service  is  defined  as 


ii^^erest  plus  principal. 

LIS    [Amended] 

Section  298.15  is  amended  by 
r^^oving  the  figure  "$1,000"  in  the 
s<i4:ond  sentence  of  paragraph  (b),  and 
adding  in  its  place  the  figure  "$5,000". 


1296.16    [Amended] 

9.  Section  298.16  is  amended  by 
removing  the  last  sentence  of  paragraph 
(a). 

i298.18    [Amended] 

10.  Section  298.18  is  amended  by 
removing  the  words,  "will'aid  in  the 
transition  from  naval  shipbuilding  to 
commercial  ship  construction  for 
domestic  and  export  sales",  from  the 
second  sentence  of  paragraph  (a). 

S  296.1 9    [Amended] 

11.  Section  298.19  is  amended  by 
removing  the  words  "by  the  Export- 
Import  Bank  of  the  United  States  and 
coxmtry  risk  analyses"  from  the  last 
sentence  of  paragraph  (b)(3). 

§296.20    [Amended] 

12.  Section  298.20.  paragraph  (a)(2)  is 
amended  by  adding  after  the  word 
"Guarantees"  and  before  the  semi-colon, 
the  words  "but  that  the  amount  of  the 
Guarantees  shall  relate  to  the  amoimt  of 
the  depreciated  actual  cost  of  the 
miUtiple  Vessels  as  of  the  Closing". 

13.  Section  298.21  is  amended  oy 
revising  paragraph  (c)(7)  to  read  as 
follows: 

§296^1    LimKe. 

***** 

(c)  *  *  * 

(7)  Foreign,  federal,  state  or  local 
taxes,  user  fees,  or  other  governmental 
charges. 


§296.22    [Amended] 

14.  Section  298.22  is  amended  by 
removing  from  the  second  sentence  of 
the  introductory  text  the  parenthetical 
phrase  "straight  line  basis"  and  adding 
in  its  place  the  phrase  "level  principal". 

15.  Section  298.23  is  revised  to  read 
as  follows: 

§296^23    Refinancing. 

The  Secretary  may  approve 
guarantees  with  respect  to  Obligations 
to  be  secured  by  one  or  more  Vessels  or 
Advanced  or  Modern  Shipbuilding 
Technology  and  issued  to  refinance: 
existing  Title  XI  debt  only  for  Advanced 
or  Modem  Shipbuilding  Technology, 
and  existing  debt  for  Vessels,  whether  or 
not  covered  by  Title  XI  mortgage 
insurance  or  Guarantees,  so  long  as  the 
existing  debt  has  been  issued  for  one  of 
the  purposes  set  forth  in  Sections 
1104(a)(1)  through  (4)  of  the  Act. 
Section  1104(a)(1)  of  the  Act  requires 
that,  if  the  existing  indebtedness  was 
incurred  more  than  one  year  after  the 
delivery  or  redelivery  of  the  related 
Vessel  or  Advanced  or  Modem 
Shipbuilding  Technology,  the  proceeds 
of  such  Obligations  shall  be  applied  to 


the  construction,  reconstruction  or 
reconditioning  of  other  Vessels  or 
Advanced  or  Modem  Shipbuilding 
Technology.  The  Secretary  may  permit 
the  refinancing  of  existing  debt  but  only 
if  any  secmity  lien  on  the  Vessel(s)  or 
Advanced  or  Modem  Shipbuilding 
Technology  is  discharged  immediately 
prior  to  the  placing  of  any  Mortgage 
thereon  by  the  Secretary.  The  applicant 
shall  satisfy  all  the  eligibility 
requirements  set  fordi  in  subpart  B  of 
this  part,  including  economic 
soimdness,  as  may  be  necessary. 

§  296^4    [Removed  and  Reserved] 

16.  Section  298.24  is  removed  and 
reserved. 

§296.30    [Amended] 

17.  Secliuu  298.30  is  amended  by 
adding  in  the  first  sentence  after  the 
word  "Tmstee",  before  the  period,  the 
words  "if  any". 

18.  Section  298.31  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§296.31    lyiortgage. 

(a)*  *  * 

(5)  The  Mortgage  shall  be  filed  with 
the  United  States  Coast  Guard's 
National  Vessel  Documentation  Center, 
or  with  the  proper  foreign  authorities 
with  respect  to  an  Eligible  Export 
Vessel,  and  with  respect  to  assets  of  a 
General  Shipyard  Facility  a  Mortgage 
and  senuity  interest  shall  be  filed  with 
the  proper  authorities  within  the 
appropriate  state  and  shall  be  delivered 
to  the  Secretary  after  being  recorded. 


§296.32    [Amended] 

19.  Section  298.32,  is  amended  by 
removing  the  word  "annual"  in  the  first 
sentence  of  paragraph  (b)(4). 

20.  Section  298.33  is  revised  to  read 
as  follows: 

§  296.33    Escrow  fund. 

(a)  Escrow  Fund  Deposits.  At  the  time 
of  the  sale  of  the  Obligations,  the 
Obligor  shall  deposit  with  the  Secretary 
in  an  escrow  fund  (the  "Escrow  Fimd") 
all  of  the  proceeds  of  that  sale  unless  the 
Obligor  is  entitled  to  withdraw  funds 
imder  paragraph  (b)  of  this  section.  The 
Obligor  shall  also  deposit  into  the 
Escrow  Fund  on  the  Closing  date  an 
amotmt  equal  to  six  months  interest  at 
the  rate  home  by  the  Obligations,  imless 
the  Secretary  shall  find  the  existence  of 
adequate  consideration  or  accept  other 
consideration  in  lieu  of  the  interest 
deposit. 

(b)  Escrow  Fund  Withdrawals.  (1)  The 
Secretary  shall,  within  a  reasonable  time 
after  written  request  from  the  Obligor, 
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disburse  from  the  Escrow  Fimd  directly 
to  the  Indenture  Trustee,  any  Paying 
Agent  for  such  Obligations,  or  any  other 
Person  entitled  thereto,  any  amoimt 
which  the  Obligor  is  obligated  to  pay,  or 
to  the  Obligor  for  any  amounts  it  has 
paid,  on  accoimt  of  the  items  and 
amounts  or  any  other  items  approved  by 
the  Secretary,  provided  that,  the 
Secretary  is  satisfied  with  the  accuracy 
and  completeness  of  the  information 
contained  in  the  following  submissions: 
(i)  A  responsible  officer  of  the  Obligor 
shall  deliver  an  officer's  certificate,  in 
form  and  substance  satisfactory  to  the 
Secretary,  stating  that: 

(A)  There  is  neither  a  default  under 
the  construction  contract  nor  the 
Security  Agreement; 

(B)  There  have  been  no  occiurences 
which  have  or  would  adversely  and 
materially  affect  the  condition  of  the 
Vessel,  its  hull  or  any  of  its  component 
parts,  or  the  Technologies; 

(C)  The  amounts  of  the  request  is  in 
accordance  with  the  construction 
contract  including  the  approved 
disbursement  schedule  and  each  item  in 
these  amounts  is  properly  included  in 
the  Secretary's  approved  estimate  of 
Actual  Cost; 

(D)  With  respect  to  the  request,  once 
the  contractor  is  paid  there  will  be  no 
liens  or  encumbrances  on  the  applicable 
Vessel,  its  hull  or  component  parts,  or 
the  Technologies  for  which  the 
withdrawal  is  being  requested  except  for 
those  already  approved  by  the  Secretary; 
and 

(E)  If  the  Vessel  or  Technologies  has 
already  been  delivered,  it  is  in  class  and 
is  being  maintained  in  the  highest  and 
best  condition.  The  Obligor  shall  also 
attach  an  officer's  certificate  of  the 
shipyard  and  other  general  contractors, 
in  form  and  substance  satisfactory  to  the 
Secretary,  stating  that  there  are  no  liens 
or  encumbrances  as  provided  in 
paragraph  (d)  of  this  section  and 
attadiing  the  invoices  and  receipts 
supporting  each  proposed  withdrawal  to 
the  satisfaction  of  the  Secretary. 

(ii)  No  payment  or  reimbursement 
under  this  Section  shall  be  made: 

(A)  To  any  Person  until  the 
Construction  Fund,  if  any,  has  been 
exhausted, 

(B)  To  any  Person  until  the  total 
amount  paid  by  or  for  the  account  of  the 
Obligor  from  sources  other  than  the 
proceeds  of  such  Obligations  equals  at 
least  12  V2%  of  the  Actual  Cost  of  the 
Vessel  or  Technologies  is  made; 

(C)  To  the  Obligor  which  would  have 
the  efiiact  of  reducing  the  total  amoimts 
paid  by  the  Obligor  pursuant  to 
paraffraph  (B)  of  this  section;  or 

(Dj  To  any  Person  on  accoimt  of 
items,  amounts  or  increases 


representing  changes  and  extras  or 
owner  furnished  equipment,  if  any, 
unless  such  items,  amounts  and 
increases  shall  have  been  previously 
approved  by  the  Secretary;  pmvided, 
however,  that  when  the  amount 
guaranteed  by  the  Secretary  equals  75% 
or  less  of  the  Actual  Cost  and  the 
Obligor  demonstrates  to  the  Secretary's 
satisfaction  the  ability  to  pay  in  the 
remaining  25%,  then  after  the  initial 
12  V2%  of  Actual  Cost  has  been  paid  by 
or  on  behalf  of  the  Obligor  for  such 
Vessel  or  Technologies  and  up  to  37V2% 
of  Actual  Cost  has  been  withdrawn  fit)m 
the  Escrow  Fund  for  such  Vessel  or 
Technologies,  the  Obligor  shall  pay  the 
remaining  Obligor's  equity  of  at  least 
12  V2%  (as  determined  by  the  Secretary) 
before  additional  monies  can  be 
withdrawn  from  the  Escrow  Fimd 
relating  to  such  Vessel  or  Technologies. 

(2)  The  Secretary  shall  not  be  required 
to  make  any  disbursement  except  out  of 
the  cash  available  in  the  Escrow  Fimd. 
If  any  sale  or  payment  on  maturity  shall 
result  in  a  loss  in  the  principal  amount 
of  the  Escrow  Fund  invested  in 
securities  so  sold  or  matiued,  the 
requested  disbiu^ement  bom  the 
Escrow  Fund  shall  be  reduced  by  an 
amount  equal  to  such  loss,  and  the 
Obligor  shall  pay  to  any  Person  entitled 
thereto,  the  balance  of  the  requested 
disbursement  from  the  Obligor's  funds 
other  than  the  proceeds  of  such 
Obligations. 

(3)  If  the  Secretary  assumes  the 
Obligor's  rights  and  duties  imder  the 
Obligations  or  the  Secretary  pays  the 
Guarantees,  all  amounts  in  the  Escrow 
Fund  (including  realized  income  which 
has  not  yet  been  paid  to  the  Obligor), 
shall  be  paid  to  the  Secretary  and  be 
credited  against  any  amounts  due  or  to 
become  due  to  the  Secretary  under  the 
Security  Agreement  and  the  Secretary's 
Note. 

(4)  Other  rights  and  duties  with 
respect  to  withdrawals  from  the  Escrow 
Fund  shaU  be  set  out  in  the  closing 
docimientation  in  form  and  substance 
satisfactory  to  the  Secretary. 

(c)  Investment  and  liquidation  of  the 
Escrow  Fund.  The  Secretary  may  invest 
the  Escrow  Fimd  in  obligations  of  the 
United  States.  The  Secretary  shall 
deposit  the  Escrow  Fund  into  an 
account  with  the  U.S.  Treasury 
Department  and  upon  agreement  with 
the  Obligor,  shall  deliver  to  the  U.S. 
Treasiuy  Department  instructions  for 
the  investment,  reinvestment  and 
liquidation  of  the  Escrow  Fund.  The 
Secretary  shall  have  no  liability  to  the 
Obligor  for  acting  in  accordance  with 
such  instructions. 

(d)  Income  on  the  Escrow  Fund. 
Unless  there  is  an  existing  default,  any 


income  realized  on  the  Escrow  Fund 
shall  be  paid  to  the  Obligor  upon  receipt 
by  the  Secretary  of  such  income. 

(e)  Termination  date  of  the  Escrow 
Fund.  The  Escrow  Fiind  will  terminate 
90  days  after  the  delivery  date  of  the  last 
Vessel  or  Technologies  covered  by  the 
Security  Agreement  (the  "Termination 
Date").  In  the  event  that  on  such  date 
the  payment  of  the  full  amount  of  the 
aggregate  Actual  Cost  of  all  of  the 
Vessels  or  Technologies  has  not  been 
made  or  the  cmiounts  with  respect  to 
such  Actual  Cost  are  not  then  due  and 
payable,  then  the  Obligor  and  the 
Secretary  by  written  agreement  shall 
extend  the  Termination  Date  for  such 
period  as  they  shall  determine  is 
sufficient  to  allow  for  such 
contingencies.  Any  amounts  remaining 
in  the  Escrow  Fimd  on  the  Termination 
Date  which  are  in  excess  of  87 V2%  or 
75%  of  Actual  Cost,  as  the  case  may  be, 
shall  be  applied  to  retire  a  pro  rata 
portion  of  die  Obligations. 

21.  Section  298.34  is  revised  to  read 
as  follows: 

§298.34    Construction  fund. 

(a)  Circumstances  requiring  deposits. 
When  the  Security  Agreement  provides - 
for  an  Escrow  Fund  and  the  Obligor 
submits  a  claim  to  the  agency  that  it  has 
previously  paid  for  items  of  Actual  Cost 
and  is  seekhig  reimbursement  at  the 
Closing,  the  Obligor  shall  also  make 
Construction  Fund  deposits  as  follows. 
At  the  time  of  the  sale  of  the 
Obligations,  the  Obligor  shall  deposit 
with  the  Depository  cash  equal  to  the 
principal  amount  of  the  Obligations 
issued  at  such  time  less  the  sum  of  the 
aggregate  principal  amount  then 
required  to  be  in  the  Escrow  Fund  and 
the  amount  in  excess  of  12V2  or  25 
percent  of  Actual  Cost  or  Depreciated 
Actual  Cost,  as  applicable  (whichever  is 
payable  under  §  298.33(e))  which  the 
Secretary  determines  has  been  paid  by 
or  for  the  account  of  the  Obligor.  The 
Secretary  shall  have  a  security  interest 
in  and  control  over  the  Construction 
Fund  and  its  proceeds.  The  balance  of 
the  proceeds  from  the  sale  of  the 
Obligations,  after  depositing  the 
amounts  required  to  be  deposited  in  the 
Escrow  Fund  and/or  the  Construction 
Fund,  shall  be  retained  by  the  Obligor. 

(b)  Withdrawals  and  redeposits.  The 
Secretary  shall,  subject  to  the 
satisfaction  of  any  applicable  conditions 
contained  in  the  Security  Agreement, 
periodically  approve  disbursements 
bt>m  the  Construction  Fund  under  the 
same  procedures  and  conditions  as  from 
the  Escrow  Fund  in  §  298.33(e),  except 
the  request  for  withdrawal  will  not  be 
subject  to  §  298.33(e)(1)  and  (h)(1).  The 
administration  of  the  Construction  Fund 
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s  ]  all  also  be  subject  to  the  terms  and 
df  Qditions  of  §  298.33(i).  (j),  and  (k). 

22.  Section  298.35  is  amended  as 
fallows: 

By  revising  paragraph  (b)  to  read  as 
s^  forth  below. 

I.  By  removing  paragraph  (c)  and 

esignating  paragraphs  (d)  through  (g) 

paragraphs  (c)  through  (f). 

i.35    Reserve  Fund  and  Rnancial 
It. 

*        *        * 

i)  Financial  covenants.  There  will  be 

0  sets  of  covenants.  One  set  is 
enants  that  will  be  imposed 

;ardless  of  the  Clompany's  financial 

dition  (primary  covenants).  The 
ot^ier  set  of  covenants  will  be  imposed 
oi^y  if  the  Company  does  not  meet 
specific  financial  conditions 
(^^pplemental  covenants).  The  primary 
ai:Kl  supplemental  covenants  are  to  be 
s0^  forth  in  the  Agreement.  Covenants 
snail  be  imposed  on  the  Company  as 
follows: 
I  ([1)  Primary  covenants.  So  long  as 
Qi^arantees  are  in  efiect  the  Company 
sQall  not,  without  the  prior  written 
cqnsent  of  the  Secretary: 

i)  Except  as  hereinafter  provided, 
e  any  distribution  of  earnings, 

ept  as  may  be  permitted  by 
phs  (b)(l)(i)(A)  or  (B)  of  this 
sebtion: 

1  A)  From  retained  earnings  in  an 
aniount  specified  in  paragraph 

(b  (l)(i)(C)  of  this  section,  provided  that, 
i^the  fiscal  year  in  which  the 

Stribution  of  earnings  is  made  there  is 
operating  loss  to  the  date  of  such 
mient  of  such  distribution  of 
epknings,  and  there  was  no  of>erating 
Ijbfs  in  the  immediately  preceding  t^ee 
fiscal  years,  or  there  was  a  one-year 
operating  loss  diuing  the  immediately 
preceding  three  fiscal  years,  but  such 
Ip^s  was  not  in  the  immediately 

fiscal  year,  and  there  was 

sitive  net  income  for  the  three  year 
od; 

B)  If  distributions  of  earnings  may 

it  be  made  under  paragraph  (b)(l)(i)(A) 
oiflthis  section,  a  distribution  can  be 
made  in  an  amount  equal  to  the  total 
operating  net  income  for  the 
"'^'nediately  preceding  three  fiscal  year 

iod,  provided  that,  there  were  no  two 
successive  years  of  operating  losses,  in 
tiiB  fiscal  year  in  which  such 
(|i^bution  is  made,  there  is  no 
operating  loss  to  the  date  of  such 
dpsttibution,  and  the  distribution  of  ' 
e^ktungs  made  would  not  exceed  an 
amount  specified  in  paragraph 
(l|)l(l)(i)(C)  of  this  section; 

IC)  EKstributions  of  earnings  may  be 
o  I  ide  &Y>m  earnings  of  prior  years  in  an 
a  \  ;regate  amount  equal  to  40  percent  of 


the  Company's  total  net  income  after  tax 
for  each  of  the  prior  years,  less  any 
distributions  that  were  made  in  such 
years;  or  the  aggregate  of  the  Company's 
total  net  income  after  tax  for  such  prior 
years,  provided  that,  after  making  such 
distribution,  the  Company's  Long  Term 
Debt  does  not  exceed  its  Net  Worth.  In 
computing  net  income  for  purposes  of 
this  paragraph  {b)(l)(i)(C),  extraordinary 
gains,  such  as  gains  fi-om  the  sale  of 
assets,  shall  be  excluded; 

(ii)  Enter  into  any  service, 
management  or  operating  agreement  for 
the  op>eration  of  the  Vessel  or  the 
Technologies  (excluding  husbanding 
type  agreements),  or  appoint  or 
designate  a  managing  or  operating  agent 
for  the  operation  of  the  Vessel  or  the 
Technologies  (excluding  husbanding 
agents)  uniess  approved  by  the 
Secretary; 

(iii)  Sell,  mortgage,  transfer,  or  demise 
charter  the  Vessel  or  the  Technologies 
or  any  assets  to  any  non-Related  Party 
except  as  permitted  in  paragraph 
(b)(l)(vii)  of  this  section  or  sell, 
mortgage,  transfer,  or  demise  charter  the 
Vessel  or  any  assets  to  a  Related  Party, 
imless  such  transaction  is  at  a  fair 
market  value  as  determined  by  an 
independent  appraiser  acceptable  to  the 
Secretary,  and  a  total  cash  transaction 
or,  in  the  case  of  demise  charter,  the 
charter  payments  are  cash  payments; 

(iv)  Enter  into  any  agreement  for  both 
sale  and  leaseback  of  tibe  same  assets  so 
sold  imless  the  proceeds  fi'om  such  sale 
are  at  least  equal  to  the  fair  market  value 
of  the  property  sold; 

(v)  Guarantee,  or  otherwise  become 
liable  for  the  obligations  of  any  other 
Person,  except  in  respect  of  any 
undertakings  as  to  the  fees  and  expenses 
of  the  Indentiue  Trustee,  except 
endorsement  for  deposit  of  checks  and 
other  negotiable  instnunents  acquired  in 
the  ordinary  course  of  business  and 
except  as  otherwise  permitted  in  this 
section; 

(vi)  Directly  or  indirectly  embark  on 
any  new.  enterprise  or  business  activity 
not  directly  connected  with  the  business 
of  shipping  or  other  activity  in  which 
the  Company  is  actively  engaged; 

(vii)  Enter  into  any  merger  or 
consolidation  or  convey,  sell,  demise 
charter,  or  otherwise  transfer,  or  dispose 
of  any  portion  of  its  properties  or  assets 
(any  and  all  of  which  acts  are 
encompassed  within  the  words  "sale" 
or  "sold"  as  used  herein),  provided  that, 
the  Company  shall  not  be  deemed  to 
have  sold  such  properties  or  assets  if  the 
net  book  value  of  the  aggregate  of  all  the 
assets  sold  by  the  Company  diuing  any 
period  of  12  consecutive  calendar 
months  does  not  exceed  ten  percent  of 
the  total  net  book  value  of  all  of  the 


Company's  assets;  the  Company  retains 
the  proceeds  of  the  sale  of  assets  for  use 
in  accordance  with  the  Company's 
regular  business  activities;  and  the  sale 
is  not  otherwise  prohibited  by 
paragraph  (b)(l)(iii)  of  this  section. 
Notwithstanding  any  other  provision  of 
this  paragraph  (b)(l)(vii),  the  Company 
may  not  consununate  such  sale  without 
the  prior  written  consent  of  the 
Secretary  if  the  Company  has  not,  prior 
to  the  time  of  such  sale,  submitted  to  the 
Secretary  the  financial  statement 
referred  to  in  paragraph  (a)  of  this 
section,  and  any  attempt  to  consummate 
a  sale  absent  such  approval  shaM  be  null 
and  void  ab  initio. 

(2)  Supplemental  Covenants  which 
may  become  applicable.  Unless,  after 
giving  effect  to  such  transaction  or 
transactions,  during  any  fiscal  year  of 
the  Company,  the  Company's  Working 
Capital  is  equal  to  at  least  one  dollar, 
the  Company's  Long-Term  Debt  does 
not  exceed  two  times  the  Company's 
Net  Worth  and  the  Company's  Net 
Worth  is  at  least  the  amount  specified  ~ 
by  the  Secretary,  the  Company  shall  not, 
without  Secretary's  prior  written 
consent: 

(i)  Withdraw  any  capital; 

(ii)  Redeem  any  share  capital  or 
convert  any  of  the  same  into  debt; 

(iii)  Pay  any  dividend  (except 
dividends  payable  in  capital  stock  of  the 
Company); 

(iv)  Make  any  loan  or  advance  (except 
advances  to  cover  current  expenses  of 
the  Company),  either  directly  or 
indirectly,  to  any  stockholder,  director, 
officer,  or  employee  of  the  Company,  ot 
to  any  other  Related  Party; 

(v)  Make  any  investments  in  the 
securities  of  any  Related  Party; 

(vi)  Prepay  in  whole  or  in  part  any 
indebtedness  to  any  stockholder, 
director,  officer,  or  employee  of  the 
Company,  or  to  any  Related  Party, 
which  has  a  stated  maturity  of  mcxe 
than  one  year  from  such  date; 

(vii)  Increase  any  direct  employee 
compensation  (as  hereafter  defined) 
paid  to  any  employee  in  excess  of 
$100,000  per  annum;  nor  increase  any 
direct  employee  compensation  which  is 
already  in  excess  of  $100,000  per 
annum;  nor  initially  employ  or  re- 
employ any  person  at  a  direct  employee 
compensation  rate  in  excess  of  $100,000 
per  annum;  provided,  however,  that 
beginning  with  January  20, 1999,  the 
$100,000  limit  may  be  increased 
annually  based  on  the  previous  years" 
closing  Consumer  Price  Index  for  All 
Urban  Consiuners  published  by  the 
Biueau  of  Labor  Statistics.  For  the 
purpose  of  this  subsection,  the  term 
"direct  employee  compensation"  is  the 
total  amount  of  any  wage,  salary,  bonus 
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commission,  or  other  form  of  direct 
payment  to  any  employee  from  all 
companies  with  guarantees  under  the 
Act  as  reported  to  the  Internal  Revenue 
Service  for  any  fiscal  year. 

(viii)  Acquire  any  fixed  assets  other 
than  those  required  for  the  maintenance 
of  the  Company's  existing  assets, 
including  normal  maintenance  and 
operation  of  any  vessel  or  vessels  owned 
or  chartered  by  the  Company: 

(ix)  Either  enter  into  or  become  liable 
(directly  or  indirectly)  under  charters 
and  leases  (having  a  term  of  six  months 
or  more)  for  the  payment  of  charter  hire 
and  rent  on  all  such  charters  and  leases 
which  have  annual  payments 
aggregating  in  excess  of  an  amount 
specified  by  the  Secretary; 

(x)  Pay  any  indebtedness 
subordinated  to  the  Obligations  or  to 
any  other  Title  XI  obligations; 

(xi)  Create,  assiune,  incur,  or  in  any 
manner  become  liable  for  any 
indebtedness,  except  current  liabilities, 
or  short  term  loans,  incurred  or  assumed 
in  the  ordinary  course  of  business  as 
such  business  presently  exists; 

(xii)  Make  any  investment  whether  by 
acquisition  of  stock  or  indebtedness,  or 
by  loan,  advance,  transfer  of  property, 
capital  contribution,  guarantee  of 
indebtedness  or  otherwise,  in  any 
Person,  other  than  obligations  of  the 
United  States,  bank  deposits  or 
investments  in  seciuities  of  the 
character  permitted  for  monies  in  the 
Title  XI  Reserve  Fund;  and, 

(xiii)  Create,  assume,  permit  or  suffer 
to  exist  or  continue  any  mortgage,  lien, 
charge  or  encumbrance  upon,  or  pledge 
of,  or  subject  to  the  prior  payment  of 
any  indebtedness,  any  of  its  property  or 
assets,  real  or  personal,  tangible  or 
intangible,  whether  now  owned  or 
thereafter  acquired,  or  own  or  acquire, 
or  agree  to  acquire,  title  to  any  property 
of  any  kind  subject  to  or  upon  a  chattel 
mortgage  or  conditional  sales  agreement 
or  other  title  retention  agreement, 
except  loans,  mortgages  and 
indebtedness  guaranteed  by  the 
Secretary  under  Title  XI  of  the  Act  or 
related  to  the  construction  of  a  vessel 
approved  for  Title  XI  by  the  Secretary, 
and  liens  inciured  in  the  ordinary 
course  of  business  as  such  business 
presently  exists. 

f29e^    [AnMiNtod] 

23.  Section  298.36  is  amended  as 
follows: 

a.  By  removing  the  word  "Annual" 
from  the  heading  of  the  section. 

b.  By  amending  [>aragraph  (a)  by 
removing  the  words  in  the  first  sentence 
"Secretary  shall  charge  the  Obligor  an 
annual  fee  (Guarantee  Fee)"  and  adding 


in  their  place  the  words  "the  Guarantee 
Fee  rate  shall  be  set". 

c.  By  removing  the  third  and  fourth 
sentences  of  paragraph  (e)  and  adding 
one  sentence  in  their  place  to  read  as 
follows:  "In  calculating  the  present 
value  used  in  determining  the  amount 
of  the  Guarantee  Fee  to  be  paid, 
MARAD  will  use  a  discount  rate  based 
on  information  contained  in  the 
Department  of  Commerce's  Economic 
Bulletin  Board  annual  rates." 

24.  Section  298.38  is  revised  to  read 
as  follows: 

§29S.38    Partnership  and  limHwl  liability 
company  agraamants. 

Partnership  and  limited  liability 
company  agreements  shall  be  in  form 
and  substance  satisfactory  to  the 
Secretary  prior  to  any  Guarantee 
closing,  especially  relating,  but  not 
limited  to,  four  basic  areas: 

(a)  Duration  of  the  entity, 

(b)  Adequate  partnership  or  limited 
liability  company  funding  requirements 
and  mechanisms, 

(c)  Dissolution  of  the  entity  and 
withdrawal  of  a  general  partner  or 
member  and 

(d)  The  termination,  amendment,  or 
other  modification  of  the  entity  without 
the  prior  wrritten  consent  of  the 
Secretary. 

§296.41    [Amandad] 

25.  Section  298.41  is  amended  by 
removing  paragraph  (c)(1)  and 
redesignating  existing  paragraphs  (c)(2) 
through  (c)(6)  as  new  paragraphs  (c)(1) 
through  (c)(5). 

Dated:  August  6, 1999. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard. 

Secretary.  Maritime  Administration. 
(FR  Doc.  99-20757  Filed  8-12-99:  8:45  am] 
BNJJNG  CODE  4aiO-t1-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 
[Docl(atNo.9»-«100] 
RIN  2127-AG48 

Conaumer  Information  Regulations; 
Seat  Bett  Positioners 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Grant  of  petition  for  rulemaking: 
notice  of  proposed  rtilemaking  (NPRM). 

SUMMARY;  This  doctunent  proposes  to 
amend  our  consumer  information 


regiUations  to  require  seat  belt 
positioners  to  be  labeled  as  not  suitable 
for  children  of  a  certain  age.  e.g.,  under 
6  years  old,  or  a  certain  height.  Seat  belt 
positioners  alter  the  positioning  of 
vehicle  lap  and  shoulder  belts  on 
children.  We  found  in  tests  of  some  of 
the  devices  that  they  inadequately 
restrained  a  3-year-old  child  dummy 
and  reduced  the  performance  of  vehicle 
belts  restraining  a  6-year-old  child 
dummy.  We  are  also  requesting 
information  on  the  alternative  of 
establishing  a  minimum  performance 
standard  for  seat  belt  positioners.  We 
have  issued  this  doctunent  in  response 
to  a  petition  for  rulemaking  from  the 
American  Academy  of  Pediatrics. 
DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  October  12, 1999. 
ADDRESSES:  You  should  mention  the 
docket  niunber  of  this  document  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW, 
Washington,  DC,  20590. 

You  may  call  Docket  Management  at 
202-366-9324.  You  may  visit  the 
Docket  from  10:00  a.m.  to  5:00  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  non-legal  issues,  you  may  call 
Mike  Huntley  of  the  NHTSA  Office  of 
Crashworthiness  Standards,  at  202-366- 
0029. 

For  legal  issues,  you  may  call  Deirdre 
Fujita  of  the  NHTSA  Office  of  Chief 
Counsel  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St.. 
SW.  Washington,  DC.  20590. 
SUPPLEMENTARY  INFORMATKM: 

Overview 

This  document  grants  a  petition  for 
rulemaking  from  the  American 
Academy  of  Pediatrics  (AAP)  requesting 
that  NHTSA  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  213,  "Child 
Restraint  Systems"  (49  CFR  571.213) 
(Standard  213),  to  include  performance 
requirements  applicable  to  afrermarket. 
add-on  seat  belt  positioners.  These 
devices  alter  the  positioning  of  vehicle 
lap  and  shoulder  belts.  The  statements 
on  the  packaging  for  some  of  these 
devices  indicate  that  they  are  suitable 
for  improving  the  fit  of  the  belts  on 
children,  which  in  some  cases  includes 
3-  to  6-year-olds,  and  small  adults. 

The  agency  dynamically  tested  three 
types  of  belt  positioning  devices  in 
1994,  using  3-year-old  and  6-year-old 
dummies.  We  tested  the  dummies  by 
restraining  them  in  lap/shoulder  belts 
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\  I  ith,  and  without,  the  devices.  When 
Mi  compared  the  results,  we  found  that 
i  ]  many  of  the  tests  with  the  3-year-old 
( lunmy,  the  positioners  reduced  belt 
\  K  irformance  and  contributed  toward 
€  Xcessive  head  injury  criterion  (HIC) 
I  leasiu^ments  (HICs  were  greater  than 
1 000).  The  devices  generally  performed 
{(^equately  with  the  6-year-old  dummy, 
i  a  that  the  performance  criteria  of  our 
c  I^ild  restraint  standard  were  not 
€  z  :ceeded,  although  there  was  some 
I  e  duction  in  the  performance  of  the 
1  nhicle  belt  system  restraining  the 
( 1  mmiy. 

In  this  document,  we  propose  to 
s  ]  aend  ova  consumer  information 
regulations  (49  CFR  Part  575)  to  require 
saat  belt  positioners  to  be  labeled  as  not 
itable  for  children  of  a  certain  age, 
,.,  6  years,  and  younger.  We  also 
uest  information  on  the  alternative, 
additional,  approach  of  establishing  a 
itiinimum  performance  standard  for  seat 
I  *  lit  positioners.  Further,  we  also  seek 
i  [^ormation  on  whether  there  is  a  real- 
\  kiorld  safety  problem  of  sufficient 
gnitude  to  merit  the  agency's  taking 
ion. 

ration  for  Rulemaking 

On  January  31, 1996,  AAP  petitioned 
ito'SA  to  amend  Standard  213,  "Child 
I  restraint  Systems,"  to  regulate 
i  itermarket  seat  belt  positioners. 
i  ^ermarket  seat  belt  positioners,  which 
{ |e  designed  to  improve  the  fit  of  the  lap 
d  shoulder  belt  system  on  a  child  or 
tall  adult,  are  not  currently  subject  to 
y  Federal  motor  vehicle  safety 
{ teindard.  Standard  213  applies  to  "any 
( ievice  except  Type  I  or  Type  II  seat 
I  fits,  designed  for  use  in  a  motor 
>  ihicle  or  aircraft  to  restrain,  seat,  or 
I II  >sition  children  who  weigh  50  poimds 
( r  less."  (S4)  A  seat  belt  positioner  that 
( I  >e8  not  restrain,  seat  or  position 
( bildren  is  not  a  device  regulated  by 
^  andard  213.  Safety  Standard  No.  208, 

I  )ccupant  Crash  Protection"  (49  CFR 
^  1.208)  and  Standard  210  (571.210), 

\  teat  Belt  Assembly  Anchorages." 
{ pply  to  new,  completed  vehicles, 
ilandard  209  (571.209),  "Seat  Belt 
i  LBsemblies,"  applies  to  new  seat  belt 
« ^semblies.  Because  an  aftermarket  seat 
\  alt  positioner  is  not  installed  as  part  of 
t  completed  vehicle  or  a  seat  belt 
«$sembly,  Standards  208,  209  and  210 
( .t  not  apply. ' 

lAAP  states  that,  because  seat  belt 
li^sitioners  are  generally  marketed  as 
cldld  occupant  protection  devices,  the 


While  seat  belt  positioners  are  not  subject  to  the 
8  !i  lodards,  they  are  items  of  motor  vehicle 
eq  iiipment.  Accordingly,  their  manufacturers  are 
s  i  i)ject  to  the  requirements  in  49  U.S.C.  301 19  and 
3  C 120  concerning  the  recall  and  remedy  of  products 
tpth  safety  related  delects. 


products  should-be  subject  to  the  same 
scrutiny  and  testing  that  child  restraint 
systems  undergo.  AAP's  concern  is  that 
some  seat  belt  positioners  "appear  to 
interfere  with  proper  lap  and  shoulder 
harness  fit  by  positioning  the  lap  belt 
too  high  on  the  abdomen,  the  shoulder 
harness  too  low  across  the  shoulder,  and 
by  allowing  too  much  slack  in  the 
shoulder  harness."  Accordingly,  AAP 
believes  that  the  devices  should  be 
subject  to  a  safety  standard  so  that  they 
are  required  to  meet  a  minimum  level  of 
performance.  AAP  believes  that  this 
would  be  especially  appropriate 
because,  AAP  contends,  some  parents 
decide  to  have  their  older  children  sit 
direcUy  on  the  vehicle  seat  and  use  a 
combination  of  vehicle  seat  belts  and 
seat  belt  positioners  instead  of  having 
those  children  sit  in  booster  seats 
certified  to  Standard  213.  (As  explained 
below,  NHTSA  recommends  that 
children  weighing  over  40  pounds  (lb) 
be  restrained  in  a  booster  seat  imtil  they 
are  tall  enough  so  that  they  can,  without 
the  aid  of  a  booster  seat:  (1)  Wear  the 
shoidder  belt  comfortably  across  their 
shoulder,  and  secure  the  lap  belt  across 
their  pelvis,  and  (2)  bend  their  legs  over 
the  front  of  the  seat  when  their  backs  are 
against  the  vehicle  seat  back.) 

NHTSA's  Previous  Consideration  of 
Seat  Belt  Positioners 

We  previously  raised  the  question  of 
whether  seat  belt  positioners  should  be 
regulated  by  Standard  213  several  years 
ago.  In  a  rulemaking  proceeding 
initiated  in  response  to  the  NHTSA 
Authorization  Act  of  1991  (sections 
2500-2509  of  the  Intermodal  Surface 
Transportation  Efficiency  Act),  we 
issued  an  NPRM  seeking  comment  on, 
among  other  issues,  the  question  of 
whether  the  standard  should  be  applied 
to  those  devices,  and  if  so,  what 
requirements  would  be  appropriate.  We 
later  issued  a  final  rule  amending 
Standard  213  in  areas  unrelated  to  seat 
belt  positioners,  but  in  that  rule  we 
discussed  the  public  comments  on  this 
issue  and  annoimced  our  decision  (60 
FR  35126;  July  6, 1995)  not  to  propose 
applying  the  standard  to  these  devices: 

Six  commenters  responded  to  this  issue.    , 
All  believed  the  devices  need  to  be  subjected 
to  safety  standards  to  ensure  that  they 
provide  occupants  with  proper  safety 
protection.  UM-CPP  (University  of  Michigan 
Child  Protection  Program]  stated  that  the 
primary  problem  with  these  devices  is  that 
there  are  "no  formal  test  procedures  and 
criteria  for  determining  whether  a  given 
deflector  is  effective  and/or  better  than 
nothing  for  certain  vehicle  belt/ occupant 
combinations."  IIHS  (Insurance  Institute  for 
Highway  Safety]  strongly  urged  that  these 
restraint  devices  to  improve  belt  fit,  be 
subject  to  Standard  213.  as  are  booster  seats. 


It  said  these  devices  are  targeted  to  those 
children  who  have  outgrown  toddler  seats 
but  are  too  small  to  be  appropriately 
restrained  by  adult  seatbelts.  Redlog,  a    ~ 
manufacturer  of  belt  adjustment  devices, 
recommended  that  these  devices  be  included 
in  the  definition  of  child  restraints  in  FMVSS 
No.  213.  Redlog  recommended  creating  a 
sub-category  within  the  existing  definition  of 
child  restraints  to  accommodate  these 
devices.  It  concluded  by  saying  that  dynamic 
crash  testing  and  labeling  for  appropriate 
usage  are  essential  requirements.  Advocates 
[Advocates  for  Highway  and  Auto  Safety] 
expressed  its  concern  with  the  safety  of  these 
devices  and  said  the  agency  has  an  obligation 
to  test  them  to  determine  if  they  interfere 
with  the  safety  performance  of  the  restraint 
system.  Safety  BeltSafe  said  that  "standards 
are  essential  for  the  new  category  of  product 
which  purports  to  reconfigure  the  shoulder 
lap  belt  to  respond  to  the  differing  seated 
heights  of  passengers  and  drivers  in 
vehicles."  It,  however,  said  at  this  time,  it 
does  not  recommend  use  of  such  products  if 
the  passenger  is  able  to  use  a  belt-positioning 
booster.  CompUTence  said  that  FMVSS  213 
should  address  all  child  and  small  adult 
safety  devices  relating  to  occupant  restraint 
and  that,  currently,  these  devices  are  sold 
without  knowledge  of  whether  they  provide 
the  safety  claimed  by  their  manufacturers. 
While  commenters  supported  regulating 
the  aftermarket  devices,  the  agency  is  not 
prepared  to  undertake  rulemaking  at  this 
time.  NHTSA  needs  to  better  assess  the  safety 
benefits  of  such  rulemaking,  and  the 
feasibility  of  a  test  procedure  and 
practicability  of  performance  requirements. 
(60  FR  at  35137) 

Agency  Review  of  Petition 

In  reviewing  AAP's  petition,  we  were 
guided  by  a  number  of  considerations. 
First,  we  believe  that  children's  crash 
protection  will  be  maximized  if  parents 
follow  the  recommendations  we 
developed  on  what  type  of  restraint 
should  be  used  for  children  of  particidar 
sizes.  One  question  for  us  was  whether 
the  positioners  themselves,  or  the 
statements  in  their  marketing  and 
packaging,  might  encourage  parents  to 
use  child  restraints  in  a  manner 
inconsistent  with  those 
recommendations.  Second,  we  believe 
that  use  of  beh  positioners  must  not 
degrade  the  safety  of  children  whose 
child  restraint  usage  is  consistent  with 
the  recommendations. 

NHTSA  Recommendations  Regarding 
Child  Restraint  Usage 

Our  usage  recommendations,  which 
were  published  in  November  1997  as 
part  of  an  information  brochure 
concerning  on-off  pitches  for  air  bags, 
are  as  follows: 
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What  Restraint  Is  Right  For  Your  Child? 


Weight  or  size  of  your  child 

Proper  type  of  restraint  (Put  your  chikJ  in  back  seat,  if  pos- 
sible) 

CNkJren  less  than  20  pourxls,*  or  less  than  1  year 

Children  from  about  20  to  40  pounds*  and  at  least  1  year 

Rear-fadng  infant  seat  (secured  to  the  vehkde  by  the  seat 

belts). 
Forward-facing  child  seat  (secured  to  the  vehicle  by  the  seat 

belts). 

Children  more  than  40  oounds* 

Booster  seat,  plus  both  portions  of  a  lap/shoukler  belt  (ex- 

cept only  the  lap  portion  is  used  with  some  booster  seats 
equipped  with  front  shiekj). 

Children  who  meet  both  criteria  below: 

Both  portions  of  a  lap/shoulder  belt. 

(1)  Their  sitting  height  is  high  enough  so  tt»t  they  can,  without  the  aid  of  a 
booster  seat: 

wear  the  shoulder  belt  comfortably  across  their  shoulder,  and  secure  the 
lap  belt  across  their  pelvis,  and 

(2)  Their  legs  are  long  enough  to  bend  over  the  front  of  the  seat  when  their 
backs  are  against  ttie  vehide  seat  back. 

' 

*To  determine  whether  a  partnular  restraint  is  appropriate  for  your  cNId,  see  restraint  manufacturer's  recommendatkxis  concerning  the  weight 
of  chikjren  who  may  safely  use  ttie  restraint. 


We  believe  that  it  is  important  that 
seat  belt  positioners  and  other  child 
passenger  devices,  and  the  statements  in 
their  marketing  and  packaging,  not 
induce  parents  and  other  care  givers  to 
restrain  children  In  a  way  that  may  be 
appropriate  for  a  larger  child,  but  not  for 
that  child.  For  example,  children  who 
cannot  meet  the  sitting  height  and  leg 
length  criteria  in  the  agency's 
recommendations  should  not  be  placed 
directly  on  a  vehicle  seat,  restrained  by 
the  vehicle  seat  belts. 

We  believe  that  if  seat  belt  positioners 
are  marketed  for  children  under  6  years 
old.  they  can  induce  people  to  act 
contrary  to  this  advice.  The  50th 
percentile  3-year-old  male  child  weighs 
33  lb.  Under  our  recommendations,  a  3- 
year-old  child  should  be  restrained  by  a 
forward-facing  child  restraint  (a 
convertible  or  toddler  seat)  rather  than 
by  the  vehicle's  seat  belts.  When  the 
child  outgrows  a  forward-facing 
convertible  or  toddler  seat,  he  or  she 
should  use  a  child  booster  seat,  which 
lifts  and  positions  the  chUd  to  fit  a 
vehicle's  belt  system.  The  booster  seat 
should  be  used  until  the  child  is  tall 
enough  to  wear  the  vehicle's  lap  and 
shoulder  belts  properly  without  an 
accessory,  and  can  sit  comfortably  on 
the  vehicle  seat  with  knees  bent  over  the 
front  of  the  seat  when  the  child's  back 
is  against  the  vehicle  seat  back. 

We  note  that  it  is  uncertain  whether 
seat  belt  positioners  are  now  generally 
marketed  for  use  with  3-year-'old 
children.  We  believe  that  the  positioners 
are  usually  advertised  in  both  their 
promotional  materials  and  in  statements 
on  their  packaging  as  being  suitable  for 
children  who  weigh  50  lb  or  more, 
which  is  approximately  the  weight  of 
the  50th  percentile  6-year-old  male  (48 


lb).  A  positioner  that,  several  years  ago, 
had  been  advertised  in  packaging  as 
suitable  for  use  by  children  as  young  as 
3  years  old,  ^  no  longer  is  so 
recommended.  Now,  it  is  instead 
marketed  as  suitable  for  children 
weighing  over  50  lb.  Further,  it  is 
uncertain  whether  or  to  what  extent  seat 
belt  positioners  are  being  used  with 
children  3-  to  6-years  old.  State  child 
restraint  use  laws  requiring  the  use  of 
child  safety  seats  would  indirectly 
prohibit  use  of  a  positioner  alone  in 
combination  with  vehicle  seat  belts 
(with  no  child  safety  seat),  for 
restraining  very  young  children  (e.g., 
under  the  age  of  4). 

NHTSA's  Dynamic  Testing  of  Seat  Belt 
Positioners 

Following  the  issuance  of  the  July 
1995  nde,  NHTSA  published  a  report  on 
an  evaluation  by  our  Vehicle  Research 
and  Test  Center  (VRTC)  of  three  types 
of  seat  belt  positioners.  "Evaluation  of 
Devices  to  Improve  Shoulder  Belt  Fit." 
DOT  HS  808  383.  Sullivan  and 
Chambers,  August  1994.'  The  three 
devices  were  the  ChildSafer,  a  plastic 
strip  that  attaches  to  the  lap  belt  and 
that  has  three  different  openings 
through  which  the  shoulder  belt  can  be 
routed;  the  SafeFit,  a  pouch  design 
through  which  the  lap/shoulder  belt  is 
routed;  and  the  Seatbelt  Adjuster,  a 
plastic  clip  that  attaches  to  the  lap  belt, 
which  has  a  flange  through  which  the 


^This  positioner,  the  Child-Safer,  was  included  in 
NHTSA's  test  program,  infra,  and  tested  with  the  3- 
year-old  dummy. 

'While  the  study  was  conducted  in  1994, 
preparation  of  the  report  for  publication  was  not 
cuiiipleted  until  1995.  The  report  is  available  from 
the  National  Technical  Information  Service, 
Springfield,  VA  22161. 


shoidder  belt  is  rerouted.  The 
ChildSafer  was  then  recommended  for 
occupants  between  the  heights  of  38 
inches  (the  standing  height  of  the 
average  3-year-old  male  child)  to  60 
inches.  VRTC  conducted  a  series  of  35 
sled  tests  using  a  dynamic  test 
procedure  to  evaluate  seat  belt 
positioners  using  the  standard  frontal 
condition  specified  in  Standard  213^,  as 
well  as  modified  conditions  to  simulate 
oblique  (15  degree  offset)  impacts. 
VRTC  used  test  dummies  representing  a 
3-year-oId  and  6-year-old  child,  and  a 
5th  percentile  adult  female.  In  the  test 
representing  a  15  degree  offset  impact, 
the  test  seat  assembly  was  placed  in  two 
different  positions,  rotated  clockwise 
(occupant  faces  toward  shoulder  portion 
of  seat  belt)  and  rotated 
counterclockwise  (occupant  faces  away 
from  shoulder  portion  of  seat  belt). 

VRTC  found  that  injiuy  criteria 
measiuements  were  generally  higher 
when  a  seat  belt  positioner  was  used  in 
restraining  the  3-year-old  dimuny  than 
when  the  child  diunmy  was  restrained 
without  a  belt  positioner.  (The  latter 
case  is  referred  to  as  the  "baseline" 
configuration.  In  the  baseline  tests 
conducted  using  the  3-year-old  dummy, 
the  dummy  was  positioned  such  that 
the  shoulder  belt  was  positioned  across 
the  shoulder  and  away  from  the  neck 
area  as  best  as  possible.)  When  tested  in 
the  baseline  configiuation,  i.e..  with  no 
positioner,  the  HIC  values  were  less 
than  1000  for  all  tests.  (However,  the 
HIC  value  for  the  three-year-old  diunmy 


*  Standard  213's  dynamic  test  uses  a  standard 
vehicle  seat  assembly  to  which  a  child  restraint 
system  is  attached  by  means  of  a  vehicle  seat  belt. 
The  seat  assembly,  along  with  the  child  restraint 
system,  is  subjected  to  a  frontal  30  mph  change  of 
velocity  over  a  duration  of  about  80  milliseconds. 
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the  baseline/clockwise  orientation              In  other  tests  with  a  seat  belt                    all  the  tests  (with  and  without  seat  belt 
s  marginal  at  995.)  When  tested  with      positioner,  the  shoulder  belt  portion  of       positioners),  except  one  of  the  seat  belt 
>  positioners,  HIC  levels,  for  the  most      the  lap/shoulder  belt -slipped  off  the            positioners  had  chest  g  measurements 
rt,  exceeded  the  1000  HIC  lindt  of           shoulder,  allowing  the  3-year-old                exceeding  the  limit  of  Standard  213  in 
andard  213.                                              dimuny  to  slip  around  the  belt.  In  tests       the  frontal  and  15  degree  offset 
In  all  of  the  tests  (with  and  without         of  the  3-year-old  dummy  in  the  frontal       clockwise  tests.  That  device  introduced 
^t  belt  positioners)  with  the  3-year-old     crash  configuration  with  a  seat  belt             slack  in  the  shoulder  belt  during  the 
immy,  the  dummy's  head  hit  his              positioner,  the  increased  chest  g's  and        test.  In  some  of  the  tests,  the  positioners 
rearms.  In  some  tests,  these  head              head  and  knee  excursions  were  still            resulted  in  injiuy  criteria  values  that 
jpacts  were  more  severe  than  in                within  the  limits  of  the  standard.  One         were  lower  than  or  approximately  the 
pers.  In  some  tests  with  a  seat  belt            positioner  lowered  chest  g                           same  as  those  obtained  in  the  baseline 
isitioner,  the  forehead  would  hit  one        measurements  in  the  frontal  and  15             tests. 

^earm  and  then  boimce  to  the  other          degree  offset  crash  configurations.                  The  complete  test  results  are  set  forth 
^arm.  These  contacts  contributed  to           In  tests  with  the  6-year-old  dummy,         in  Tables  1  and  2  below.  Those  results 
fe  increase  of  the  HIC  measurements.        when  using  a  seat  belt  positioner,  the          should  be  compared  to  the  requirements 
ttwever,  although  removing  the  effect       diunmy  tended  to  "roll-out"  of  the  seat       of  Standard  213,  which  specifies  testing 
the  head  contact  reduced  the  HIC            belt  positioner  and  aroimd  the  shoulder      in  the  frontal  crash  condition  and  limits 
lues  by  about  6  percent,  the  HIC              belt.  The  HIC,  chest  g's,  and  head  and         HIC  to  1000;  chest  acceleration  to  60  g's; 
ues  were  still  above  the  Standard  213     knee  excursions  increased  in  some  cases     head  excursion  to  813  mm:  and  knee 
terion  of  1000.                                          but  were  generallv  within  the  limits  for      excursion  to  915  mm. 

Table  1.— Injury  Criteria  AND  Excursion  FOR  3- Year-Old  Dummy                                  . 

Fit  device 

HIC 

Chest  dip 

(g) 

Head  excur- 
sion (mm) 

Knee  excur- 
sk>n  (mm) 

Limits  of  Standard  213 

1000 

60 

813 

-915 

3 

'ear-Old 

Baseline  (No  Device) 

874 

48.7 

477 

553 

mtal  

F 

CtiiW  Safer ,. 

1309 

55.1 

-    560 

615 

SafeFit 

1095 

56.5 

496 

618 

Seatbelt  adjuster 

999 

48.1 

551 

563 

3 

'ear-Old 

'  Offset  Clock-wise  

Baseline  (No  Device)  

995 

48.5 

411 

535 

1 

ChikJ  Safer 

1565 

52.3 

564 

665 

SafeFit 

1435 

62.1 

486 

639 

Seatt>elt  adjuster 

1238 

45.4 

452 

580 

Table  2.— 

•Injury  Criteria  and  Excursion  for  6- Year-Old  Dummy 

Fit  device 

HIC 

Chest  dip 

(g) 

Head  excur- 
sion (mm) 

Knee  excur- 
sion (mm) 

Limits  of  Standard  213 

-      1000 

60 

813 

915    _ 

6 

'ear-OkJ 

ntal 

Baseline  (No  Device)  

657 

50.4 

481 

628 

F 

Ctiild  Safer  

769 

65.2 

567 

674 

SafeFit 

427 

49.1 

566 

649 

Seatt>elt  adjuster 

634 

50.8 

473 

604 

6 

'ear-Old 

'  Offset  Clockwise 

Baseline  (No  Device)  

595 

54.3 

435 

602 

1 

Child  Safer 

947 

67.1 

540 

661 

SafeFit 

621 

57.7 

461 

580 

Seatbelt  adjuster 

794 

55.1 

493 

640 

6 

'ear-Okl 

'  Offset  Counter-clockwise 

Baseline  (No  Device)  

409 

48.5 

516 

607 

1 

Chikl  Safer „ 

509                  50.1 

628 

606 

SafeFit 

386 

42.8 

577 

589 

Seatbelt  adjuster 

374 

45.7 

554 

559 

• 
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Agency  Decision  Regarding  AAP's 
Petition 

NHTSA  is  granting  AAP's  petition 
and  is  proposing  to  amend  our  labeling 
regulation  to  require  seat  belt 
positioners  to  be  labeled  with  a  warning 
against  using  thejlevices  with  children 
under  the  age  of  6.^  We  also  request 
comment  on  whether  the  requirements 
proposed  in  this  NPRM  should  also 
apply  to  seat  belt  positioners  installed 
as  original  equipment  in  a  motor 
vehicle,  in  addition  to  seat  belt 
positioners  sold  directly  to  constimers 
in  the  "aftermarket."  We  are  also  asking 
for  information  on  other  possible 
courses  of  action  we  could  take  with 
regard  to  the  devices. 

Issue  1 :  Is  There  a  Safety  Need  for  This 
Rulemaking  Action? 

A  real-world  safety  problem  has  not 
been  quantified  thus  far.  There  are  no 
complaints  in  our  crash  files  concerning 
seat  belt  positioners.  AAP  did  not 
submit  any  information  indicating  that 
positioners  are  actually  causing  or 
exacerbating  injuries. 

The  VRTC  study  found  that  there 
could  be  a  potential  safety  problem.  The 
study  found  that  three  types  of 
positioners  generally  degraded  the 
performance  of  the  lap/shoulder  belt 
system  when  tested  with  the  3-year-old 
dummy,  by  increasing  the  head  and 
chest  injury  criteria  measurements,  and 
head  and  knee  excursion  measurements, 
over  the  measurements  made  in  the 
baseline  tests.  One  positioner  slightly 
decreased  chest  clip  values  measiired  in 
the  fiontal  and  15  degree  offset  tests. 
HIC  levels  for  the  positioners  were  at  or 
exceeded  the  1000  HIC  limit  of  Standard 
213  in  all  tests.  When  tested  with  the  6- 
year-old  dimmiy,  the  positioners 
generally  performed  adequately,  by 
keeping  the  injury  criteria 
measurements  within  the  limits  of  the 
standard.  In  some  of  the  tests,  the 
positioners  resulted  in  injury  criteria 
values  that  were  lower  than  or 
approximately  the  same  as  those 
obtained  in  the  baseline  tests. 

However,  although  HIC  values 
generally  exceeded  the  limit  of  Standard 
213  in  tests  with  the  3-year-old  dummy. 


'In  November  1998.  NHTSA  Administrator 
Ricardo  Martinez,  M.D.,  formed  a  "Blue  Ribbon 
Panel,"  consisting  of  representatives  from  the  auto 
and  child  restraint  safety  communities,  to  examine 
ways  to  ensure  the  proper  protection  of  children 
ages  5  to  16  in  motor  vehicles.  On  March  15,  1999, 
the  panel  released  a  set  of  recommendations, 
including  a  number  in  the  areas  of  product  design 
and  research  that  directly  address  the  issue  of  seat 
belt  positioning  devices.  NHTSA  will  consider  the 
recommendations  of  the  panel  in  conjunction  with 
those  comments  received  in  response  to  this  notice 
in  determining  the  appropriate  course  of  action 
regarding  the  regulation  of  belt  positioning  devices. 


seat  belt  positioners  might  not  be 
typically  used  with  3-year-old  children. 
As  noted  above,  the  devices  are 
typically  marketed  (in  advertising 
literature  and  on  packaging)  for  children 
who  weigh  50  lb  or  more,  which  is 
approximately  the  weight  of  the  50th 
percentile  6-year-old  male  (48  lb).  In 
view  of  the  current  marketing  of  seat 
belt  positioners  for  use  by  cMldren 
weighing  50  lb  or  more,  we  request 
comments  on  whether  regulating  the 
devices  is  warranted. 

While  the  VRTC  study  compared  the 
performance  of  the  various  seat  belt 
positioners  to  a  baseline  configuration 
of  the  test  dummy  restrained  without 
the  positioner  (i.e.,  positioned  directly 
on  the  test  seat  and  restrained  by  a  lap/ 
shoulder  bolt),  we  alsu  compared  the 
performance  of  the  seat  belt  positioners 
(as  measiued  in  the  VRTC  study)  to 
Standard  213  compliance  test  results  of 
convertible  child  restraints  and  belt- 
positioning  seats.  We  compared  the 
VRTC  test  results  of  the  seat  belt 
positioning  devices  to  compliance  tests 
that  were  conducted  by  the  agency 
between  1993  and  1998,  using  the  3- 
year-old  dummy  in  convertible  child 
restraints  and  the  6-year-old  dummy  in 
belt-positioning  booster  seats.  The 
average  HIC  value  in  363  compliance 
tests  conducted  on  convertible  child 
restraints  using  the  3-year-old  dummy  is 
483.6,  as  compared  to  an  average  HIC  of 
1,134,3  for  the  three  seat  belt  positioners 
tested  (using  the  fixintal  crash  scenario 
results  only).  This  is  a  57.3  percent 
reduction  of  HIC  values  when  using  the 
convertible-type  child  restraint.  Test 
results  also  indicate  that  chest 
acceleration  values  are  reduced  to  an 
average  of  46.9  g's  in  the  363 
compliance  tests  using  the  3-year-old 
diunmy  in  a  convertible  child  restraint, 
from  an  average  of  53.2  g's  using  the 
seat  belt  positioning  devices. 

The  average  head  and  knee  excursion 
in  the  compliance  tests  of  the 
convertible  seats  was  found  to  be  28.9 
inches  and  32.5  inches,  respectively. 
These  values  are  somewhat  greater  than 
the  21.1  inches  and  23.8  inches  for  head 
and  knee  excursion  found  for  the  belt 
positioning  devices  during  the  VRTC 
study,  but  still  well  within  the  limits  of 
32  inches  and  36  inches  prescribed  in 
Standard  213,  It  should  also  be  noted 
that  beginning  in  September  of  this  year, 
child  restraints  will  be  required  to  meet 
more  stringent  requirements  with 
respect  to  the  allowable  head  exclusion 
in  dynamic  testing.  Convertible  child 
restraints  manufactured  on  or  after 
September  1, 1999  will  be  required  to 
limit  head  excursion  of  the  test  dimmiy 
to  a  maximum  of  28  inches  (the 


restraints  may  incorporate  a  tether  to 
meet  this  requirement). 

The  average  values  for  each  of  the 
injury  criteria  measured  with  the  6-year- 
old  diunmy  in  compliance  tests  of  belt- 
positioning  booster  seats  are  below 
those  measured  using  the  seat  belt 
positioning  devices  in  the  VRTC  study. 
HIC  values  in  17  compliance  tests  of 
belt-positioning  booster  seats  using  the 
6-year-old  dummy  have  averaged  464, 
as  compared  to  610  for  the  seat  belt 
positioning  devices  in  the  VRTC  study, 
and  chest  acceleration  values  have 
averaged  48.8  g's  for  belt-positioning 
booster  seats,  as  compared  to  55  g's  for 
the  seat  belt  positioning  devices.  Head 
and  knee  excursion  are  also  reduced  by 
an  average  of  1  inch  each  when  using  a 
belt-positioning  seat. 

The  data  above  indicate  that  children 
are  typically  afforded  greater  levels  of 
protection  when  using  convertible-type 
and  belt-positioning  booster  seats  than 
when  using  the  seat  belt  positioning 
devices  tested  in  the  VR'TC  study.  These 
data  indicate  that  a  3-year-old  child 
should  not  be  restrained  using  a  seat 
belt  positioning  device.  Children  of  this 
age  should  typically  be  restrained  in  a 
convertible-type  child  restraint,  which 
often  offers  a  5-point  harness  for  added 
protection  in  the  event  of  a  crash. 
Further,  the  data  show  that  a  6-year-old 
child  restraiiied  in  a  belt-positioning 
booster  seat  is  provided  a  greater  level 
of  safety  protection  than  when  using  a 
seat  belt  positioning  device. 

Issue  2:  Should  We  Require  a  Warning 
Label  for  the  Devices? 

Our  tests  of  seat  belt  positioners 
indicate  that  they  generally  performed 
adequately  with  the  6-year-old  dummy, 
but  did  not  do  so  in  tests  with  3-year- 
old  dummy.  (The  devices  increased  the 
latter  diunmy's  HIC  values  to 
unacceptable  levels.)  In  view  of  this,  we 
are  proposing  to  require  that  the  devices 
be  labeled  with  a  warning  that  they 
must  not  be  used  with  children  under 
a  certain  age,  e.g.,  6  years.  Alternatively, 
a  child's  height  might  be  a  better 
predictor  of  whether  a  positioner  would 
perform  adequately  than  a  child's  age. 
Thus,  we  also  are  requesting  comments 
on  whether  the  label  should  include  a 
warning  against  using  the  devices  with 
children  under  a  certain  height,  e.g.,  the 
height  of  a  50th  percentile  6-year-old 
male  (47.5  inches,  or  1206  mm),  as  an 
alternative  or  in  addition  to  the  warning 
referencing  the  child's  age. 

We  are  proposing  that  seat  belt 
positioners  be  labeled  with  information 
that  would  maximize  the  correct 
positioning  of  the  belts  on  the  child. 
The  lap  and  shoulder  belt  needs  to  be 
positioned  so  as  to  maximize  the 


aistribution  of  the  crash  forces  to  the 
dkild's  skeletal  structure.  The  lap  belt 
^d  the  shoulder  belt  should  not  be 
bositioned  such  that  they  would 
ii]  crease  the  loading  of  the  soft  tissues 
aitd  organs  of  the  child's  abdomen.  The 
shoulder  belt  should  not  be  aligned  so 
that  the  child  might  twist  toward  the 
Mddle  of  the  vehicle  in  a  crash,  or 
ddjusted  with  excessive  slack  in  the 
q^lt.  We  thus  propose  that  seat  belt 
{positioners  be  labeled  with  the 
sitbtement:  "Make  sure  that  this  device 
positions  the  lap  belt  low  across  the 
oMld's  hips  and  not  on  the  stomach. 
The  shoulder  belt  must  be  snug  and  on 
ttie  child's  shoulder,  not  near  the  neck 
c|)  off  the  shoulder."  Comments  are 
requested  on  this  issue. 
■The  regulatory  text  provided  in  this 
>RM  proposes  a  permanent  label  that 
:ludes  the  information,  noted  above, 
to  how  the  lap  and  shoulder  belt 
ould  be  properly  fitted,  and 
ormation  as  to  the  model  name  or 
her  of  the  system,  the 
ufacturer's  name,  and  the  place  of 
ufacture.  The  latter  information 
luld  be  required  to  assist  in 
ntifying  the  equipment  for  purposes 
a  finding  of  a  safety  defect  or  a  recall. 

I  {{there  enough  room  on  these  devices 
for  a  permanent  label  which 
incorporates  all  of  this  information  in  a 
iHadable  size?  If  not,  are  there 
afUemative  means  to  convey  the  same 

ormation,  e.g.,  a  permanent  label 

"Do  not  use  for  children  imder 
on  the  device,  in  conjimction  with  a 
uirement  that  the  remaining 
ormation  be  provided  with  the 
packaging  material? 

1 !  iue  3:  Should  the  Devices  Be 
F^t  plated  by  Standard  213? 

The  agency  tentatively  believes  that  it 
\ijr  }uld  not  be  appropriate  for  seat  belt 

I I  isitioners  to  be  regulated  by  Standard 
3.  Standard  213  does  not  apply  to 

devices  recommended  for  children 
\  r  nghing  over  50  lb,  which,  NHTSA 
believes,  is  the  recommended  weight 
range  for  the  users  of  most,  if  not  all, 
l)(^sitioners.  Further,  even  if  the  ciurent 
r^uirements  of  Standard  213  were 
et)(tended  to  such  devices,  there  is  some 
question  of  whether  those  requirements 
(Xiuld  effectively  assess  belt  positioners. 

If  the  current  test  procedure  and 
injury  criteria  of  Standard  213  were 
used  to  test  and  evaluate  the  devices,  it 
a{)pears  that  belt  positioners  would 
ganerally  pass  Standard  213  when 
tested  in  accordance  with  the  standard, 
i\^.,  with  the  6-year-old  dummy.  This 
ccnformance  would  leave  imaddressed 
a^  d  even  obscure  the  question  of 
W  lether  the  standard  would  be  able  to 
d  i  stinguish  between  acceptable  and 


unacceptable  performance  of  belt 
positioners.  Belt  positioning  devices  can 
cause  the  lap  belt  to  rise  above  the  hips 
in  a  crash  and  press  into  the  soft 
abdominal  area  instead  of  staying  lower 
and  lying  across  the  child's  hips, 
thereby  increasing  the  potential  for 
abdominal  injury.  Currently  there  are  no 
abdominal  sensors  on  the  child 
dummies  used  by  NHTSA  in 
compliance  testing,  or  injury  criteria 
developed,  and  thus  no  way  to  evaluate 
the  potential  for  abdominal  injiuy  using 
the  existing  test  protocols  of  Standard 
213.*- 

If  Standard  213  were  applied  to  belt 
positioners,  some  cohsmners  might 
erroneously  conclude  that  a  belt 
positioner  certified  to  the  Federal 
standard  would  provide  the  same  level 
of  protection  as  a  child  restraint  system. 
Some  parents  might  respond  to  the 
certification  of  belt  positioners  by 
prematurely  moving  their  child  out  of  a 
child  safety  seat  into  the  vehicle  seat 
belt  system,  believing  that  the 
"certified"  belt  positioner  renders  the 
vehicle  belt  system  adequate  for  the 
child.  The  premature  "graduation"  of  a 
child  to  the  vehicle  belt  system  would 
be  contrary  to  NHTSA's 
recommendations  on  restraining 
children  and  could  degrade  the  child's 
crash  protection. 

NHTSA  believes  that  children  who 
cannot  properly  wear  the  vehicle 
shoulder  belt  without  a  positioning 
device  should  still  be  using  a  child 
restraint  system,  such  as  a  toddler  seat 
or  a  belt-positioning  booster,  rather  than  ■ 
the  vehicle  belt  system.  A  toddler  seat 
provides  a  high  back  for  neck  support 
and  typically  has  side  supports  that 
cushion  and  protect  the  child  in  frontal 
and  side  impacts.  Seat  belt  positioners 
do  not  provide  such  protection.  In 
addition,  toddler  seats  have  an  internal 
restraint  system  (a  harness  system 
which  may  include  a  shield  or  shelQ 
which  fits  the  child  better  than  vehicle 
belts  and  which  does  not  allow  direct 
contact  of  a  vehicle  lap  belt  with  the 
child.  Thus,  the  child  restraint  diverts 


''Similarly,  belt  positioning  devices  increased 
neck  load  and  moments  in  the  VRTC  tests  when 
used  with  the  5th  percentile  female  dummy 
compared  to  baseline  conditions  (no  device).  No 
neck  injury  assessment  was  performed  using  child 
dummies  because  child  dummies  equipped  with  a 
neck  load  cell  were  not  available  at  the  time  that 
the  VRTC  test  program  was  conducted.  On 
September  18,  1998.  NHTSA  proposed  to  amend 
Standard  208  to  require  the  use  of  new  12-month- 
,  3-year-,  and  6-year-old  dummies  that  are 
instrumented  with  load  cells  to  measure  neck  forces 
and  moments  when  evaluating  air  bags  in  frontal 
crashes  (63  FR  49957).  The  proposal  also  included 
neck  injury  criteria.  If  a  procedure  and  criteria  are 
adopted,  seat  belt  positioners  and  other  child  safety 
devices  may  be  evaluated  for  potential  child  neck 
injury. 


and  distributes  dynamic  crash  forces 
away  from  vulnerable  parts  of  the 
child's  body.  Fiulher,  a  toddler  or 
booster  seat  is  more  comfortable  for 
children  whose  legs  are  too  short  to 
allow  them  to  bend  their  knees  when 
sitting  upright  against  the  vehicle  seat 
back.  These  children  will  slouch  down 
when  seated  directly  on  the  vehicle  seat 
cushion,  so  as  to  bend  their  knees,  and 
in  doing  so  are  likely  to  reposition  the 
vehicle's  lap  belt  over  the  soft 
abdominal  area.''  The  more  comfortable 
fit  of  the  child  restraint  system's 
platform  seat  therefore  results  in  a  safer 
fit  of  the  lap  restraint,  compared  to  the 
fit  of  the  lap  belt  on  a  child  sitting 
directly  on  the  vehicle  cushion. 

Older  children  who  can  fit  in  a  belt- 
positioning  booster  seat  would  he  safer 
in  such  seats  than  seated  on  a  vehicle 
seat  using  the  vehicle  seat  belts  and  a 
seat  belt  positioning  device  of  the  types 
discussed  in  this  docimient.  The  main 
object  of  belt  positioning  devices  is  to 
adjust  the  shoulder  belt  portion  of  a 
Type  n  (lap  and  shoulder)  belt  so  as  not 
to  cross  the  child's  face  or  neck.  Booster 
seats  achieve  this  objective  by  raising 
the  child  in  relation  to  the  belts — rather 
than  vice  versa,  as  with  belt  positioning 
devices — and  thereby  make  it  less 
likely,  than  when  using  a  positioning 
device,  that  the  lap  belt  would  be 
positioned  over  the  child's  abdomen. 
Boosters  provide  a  seating  platform  that 
enable  children  to  bend  their  knees 
without  slouching,  which  may  occur 
when  the  child  is  seated  directly  on  the 
vehicle  seat.  As  noted  in  the  previous 
paragraph,  slouching^can  result  in  the 
repositioning  of  a  lap  belt  over  the 
child's  soft  abdominal  area.  Booster 
seats  also  hold  the  child  more  securely 
and  reduce  the  likelihood  that  excessive 
slack  will  be  introduced  into  the  belt 
system.  Again,  however,  these 
differences  would  be  obscured  by  the 
feet  that  both  the  seat  belt  positioner 
and  the  booster  seat  would  be  certified 
as  complying  with  "all  applicable 
Federal  motor  vehicle  safety  standards." 
Thus,  consumers  might  mistakenly 
assume  that  both  ofi^er  comparable 
levels  of  protection  when  they  would 
not. 

To  avoid  this  misunderstanding. 
NHTSA  tentatively  believes  seat  belt 
positioners  should  not  be  considered  as 
the  same  type  of  device  as  a  child 
restraint  system,  or  regulated  by 
Standard  213.  Comments  are  requested 
on  this  issue.  (We  also  note,  however, 
that  use  of  booster  seats  for  children 
weighing  more  than  40  pounds  has  been 


'  "Study  of  Older  Child  Restraint/Booster  Seat  Fit 
and  NASS  Injury  Analysis,"  Klinich,  Pritz.  Welty, 
et  al.,  EXIT  HS  808  24«,  November  1994. 
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documented  to  be  very  low.  The 
availability  of  belt  positioning  devices 
may  encourage  some  people  to  use  the 
shoulder  portion  of  a  lap/shoulder  belt 
who  otherwise  would  put  the  shoulder 
belt  behind  their  back  due  to  physical 
discomfort.  Putting  the  shoulder  belt 
behind  the  back  dramatically  decreases 
restraint  effectiveness.) 

Issue  4:  ShoitiU  the  Devices  Be  Subject 
to  Performance  Requirements?  If  Yes. 
What  Requirements  Would  Be 
Appropriate? 

Despite  the  tentative  conclusion 
above,  comments  are  requested 
regarding  a  performance  requirement,  in 
lieu  of  or  in  addition  to,  a  labeling 
requirement.  Comments  are  requested 
on  the  feasibility  of  Hevelnping  a 
practical  proceduire  to  dynamically  test 
the  performance  of  these  devices  when 
used  alone  with  the  vehicle's  belt 
system,  and  also  in  conjimction  with  a 
child  restraint  system.  If  commenters 
are  supportive  of  performance 
requirements  for  seat  belt  positioners, 
NHTSA  requests  that  they  provide 
methods  by  which  to  assess  the  injiuy 
potential  for  areas  of  identified  concern, 
such  as  abdominal  and  neck  loading.  As 
noted  above  in  this  document,  NHTSA 
issued  a  September  18, 1998  proposal  to 
amend  Standard  208,  to  require  die  use 
of  new  child  dimunies  that  are 
instrumented  with  load  cells  to  measure 
neck  forces  and  moments  when 
evaluating  air  bags  in  frontal  crashes. 
The  proposal  included  neck  injury 
criteria.  Comments  are  requested  on  the 
appropriateness  of  using  the  proposed 
procedure  and  criteria  for  evaluating 
neck  injury  potential  using  various 
child  dummies  restrained  in  seat  belt 
positioners. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  rulemaking  dociunent  was  not 
reviewed  under  E.O.  12866,  "Regulatory 
Planning  and  Review."  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  imder  the 
Department  of  Transportation's 
regulatory  policies  and  procedures,  and 
has  determined  that  it  is  not 
"significant"  under  them.  NHTSA  has 
prepared  a  preliminary  regulatory 
evaluation  (PRE)  for  this  dociunent 
which  discusses  issues  relating  to  the 
potential  costs,  benefits  and  oUier 
impacts  of  this  regidatory  action.  The 
PRE  is  available  in  Docket  No.  99-5100 
and  may  be  obtained  by  contacting 
Docket  Management  at  the  address  or 
telephone  number  provided  at  the 


beginning  of  this  document.  You  may 
also  read  the  document  via  the  Internet, 
by  following  the  instructions  in  the 
section  below  entitled,  "How  can  I  read 
the  comments  submitted  by  other 
people?"  The  PRE  will  be  listed  in  the 
docket  summary,  along  with  the 
comments  from  other  people. 
The  PRE  notes  that  labeling 
positioners  as  proposed  in  this  NPRM 
coidd  be  benefici^  in  helping  assure 
that  young  children  are  restrained  in  the 
most  appropriate  manner  for  their  size 
or  age.  This  woidd  help  prevent  the 
degradation  of  safety  benefits  that 
occiu-s  when  seat  belts  are  not  properly 
fitted  across  occupants'  shoulders  and 
hips.  However,  we  cannot  currently 
quantify  these  benefits  because  no  data 
exist  to  determine  the  target  population. 
The  PRE  estimates  that  labeling  costs 
resulting  from  the  proposed  labeling 
requirements  of  this  .NPRM  could  be 
$0.05  to  $0.08  for  the  manufacturer's 
cost,  depending  on  the  type  of  label 
used,  and  between  $0.12  and  $0.19  per 
positioner  for  the  consumer.  The  cost  to 
label  the  roughly  1.7  million  positioners 
sold  annually  is  expected  to  be  between 
$204,000  and  $323,000. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(Public  Law  96-354),  as  amended, 
requires  agencies  to  evaluate  the 
potential  effects  of  their  proposed  and 
final  rules  on  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions.  Section  603  of  the  Act 
requires  agencies  to  prepare  and  make 
available  for  public  comment  a 
preliminary  regulatory  flexibility 
analysis  (PRFA)  describing  the  impact 
of  proposed  rules  on  small  entities. 
NHTSA  has  included  a  PRFA  in  the  PRE 
for  this  proposal. 

Business  entities  are  generally  defined 
as  small  businesses  by  Standard 
Industrial  Classification  (SIC)  code,  for 
the  purposes  of  receiving  Small 
Business  Administration  assistance. 
One  of  the  criteria  for  determining  size, 
as  stated  in  13  CFR  121.601,  is  the 
number  of  employees  in  the  firm.  To 
qualify  as  a  small  business  in  the  Motor 
Vehicle  Parts  and  Accessories  category 
(SIC  3714),  the  firm  must  have  fewer 
than  750  employees.  The  agency  has 
considered  the  small  business  impacts 
of  this  proposed  rule  based  on  this 
criterion. 

The  PRFA  discusses  the  possible 
impacts  of  this  action  on  small 
businesses  that  manufacture  belt 
positioning  devices  and  requests 
information  that  would  assist  NHTSA  in 
further  analyzing  those  impacts.  As 
noted  above,  possible  labeling  costs 
resulting  from  the  labeling  provisions  of 


this  NPRM  are  estimated  to  be  $0.05  to 
$0.08  for  the  manufactiuer's  cost. 
Added  consumer  costs  could  be  from 
$0.12  to  $0.19.  The  agency  tentatively 
believes  that  the  cost  increase  would  not 
significantly  raise  the  price  of  seat  belt 
positioners,  and  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  the  agency 
has  determined  that  this  proposal  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  proposed  rule  would  not  have 
any  retroactive  effect.  A  petition  for 
reconsideration  or  other  administrative 
proceeding  will  not  be  a  prerequisite  to 
an  action  seeking  judicial  review  of  this 
rule.  This  proposed  rule  would  not 
preempt  the  states  from  adopting  laws 
or  regulations  on  the  same  subject, 
except  that  it  would  preempt  a  state 
regulation  that  is  in  actual  conflict  with 
the  Federal  regidation  or  makes 
compliance  with  the  Federal  regulation 
impossible  or  interferes  with  the 
implementation  of  the  Federal  statute. 

Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
niunber  of  this  docimient  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  dociunents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  imder  ADDRESSES. 
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J  { yw  Ckm  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
I  ( (tify  you  upon  its  receipt  of  your 
c  ( inunents,  enclose  a  self-addressed, 
stunped  postcard  in  the  envelope 
c  (jntaining  your  comments.  Upon 
I  eceiving  your  comments.  Docket 

I  lanagement  will  retiun  the  postcard  by 

jw  Do  I  Submit  Confidential  Business 
formation? 

If  you  wish  to  submit  any  information 
der  a  claim  of  confidentiality,  you 
ould  submit  three  copies  of  your 
mplete  submission,  including  the 
itiformation  you  claim  to  be  confidential 

I I  isiness  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOfi  FURTHER  INFORMATiOfi 
Q9NTACt.  In  addition,  you  should 

bmit  two  copies,  from  which  you 
ive  deleted  the  claimed  confidential 
isiness  information*  to  Docket 
}  Management  at  jthe  address  given  above 
der  ADDRESSES.  When  you  send  a 
mment  containing  information 
med  to  be  confidential  business 
brmation,  you  should  include  a  cover 
:er  setting  forth  the  information 
ecified  in  our  confidential  business 
brmation  regulation.  (49  CFR  Part 
2.) 

U  the  Agency  Consider  Late 
^mments? 

We  will  consider  all  comments  that 

et  Management  receives  before  the 
se  of  business  on  the  comment 
sing  date  indicated  above  under 
TES.  To  the  extent  possible,  we  will 
o  consider  comments  that  Docket 
agement  receives  after  that  date. 

I  Tpw  Can  I  Read  the  Comments 
^t^bmiUed  by  Other  People? 

You  may  read  the  comments  received 
b]'  Docket  Management  at  the  address 
gjiVen  above  imder  ADDRESSES.  The 

frs  of  the  Docket  are  indicated  above 
lie  same  location, 
ou  may  also  see  the  comments  on 
Internet.  To  read  the  comments  on 
tUe  Internet,  take  the  following  steps: 

kl)  Go  to  the  Docket  Management 
£  ^stem  (DMS)  Web  page  of  the 
I  >*partment  of  Transportation  (http:// 
d  ms.dot.gov/). 
h2)  On  that  page,  click  on  "search." 
1(3)  On  the  next  page  (http:// 
q]^s.dot.gov/search/),  type  in  the  four- 
t  docket  number  shown  at  the 
[inning  of  this  dociunent.  Example:  If 
docket  number  were  "NHTSA- 
99-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
'saaich." 


(4)  On  the  next  page,  which  contains 
docket  sununary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments. 

You  may  download  the  comments. 
However,  since  the  comments  are 
imaged  documents,  instead  of  word 
processing  documents,  the  downloaded 
comments  are  not  word  searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

List  of  Subjects  49  CFR  Part  575 

Consumer  protection.  Labeling,  Motor 
vehicle  safety.  Motor  vehicles. 

PART  575— {AMENDED]  CONSUMER 
INFORMATION  REGULATIONg 

In  consideration  of  the  foregoing. 
NHTSA  proposes  to  amend  49  CFR  Part 
575  as  set  forth  below. 

1.  The  authority  citation  for  Part  575 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117  and  30166;  delegation  of  aut&ority  at 
49  CFR  1.50. 

2.  Section  575.4(a)  would  be  revised 
to  read  as  follows: 

Subpart  A— General 


§575.4    Application 

(a)  General.  Except  as  provided  in 
paragraphs  (b)  through  (d)  of  this 
section,  each  section  set  forth  in  subpart 
B  of  this  part  applies,  according  to  its 
terms,  to  motor  vehicles,  tires  and  items 
of  motor  vehicle  equipment 
manu&ctured  after  the  effective  date 
indicated. 
***** 

3.  Section  575.101  would  be  added  to 
read  as  follows: 

§575.101    SMt  bett  pcwitionars 

(a)  Scope.  This  section  requires 
manufacturers  of  seat  belt  positioners  to 
provide  information  about  the  correct 
use  of  the  devices  and  warn  against  the 
use  of  the  devices  with  small  children. 

(b)  Purpose.  The  purpose  of  this 
section  is  to  provide  purchasers 
information  related  to  the  performance 
of  seat  belt  positioners  with  small 
children. 

(c)  Application.  This  section  applies 
to  seat  belt  positioners  that  are  not  an 
integral  part  of  a  motor  vehicle. 

(d)  Definitions.  Seat  belt  positioner 
means  a  device,  other  than  a  belt- 
positioning  seat,  that  is  manufactured  to 


alter  the  positioning  of  Type  I  and/or 
Type  n  belt  systems  in  motor  vehicles, 
(e)  Requirements.  Each  manufacttirer 
of  a  seat  belt  positioner  shall 
permanently  label  the  device  with  the 
following  information: 

(1)  The  model  name  or  number  of  the 
system. 

(2)  The  manufactiuer's  name,  or  a 
distributor's  name,  if  the  distributor 
assiunes  responsibility  for  all  duties  and 
liabilities  imposed  on  the  manufacturer 
with  respect  to  the  device  by  49  U.S.C. 
30101  etseq. 

(3)  The  place  of  manufacture  (city  and 
State,  or  foreign  country),  or  the  location 
(city  and  State,  or  foreign  country)  of  the 
principal  offices  of  the  -distributor,  if  the 
distributor's  name  is  used  instead  of  the 
manufactiu"er's  name. 

(4)  A  statement  warning  that  the 
device  must  not  be  used  with  children 
under  the  age  of  six  (alternatively,  or 
additionally,  under  the  height  of  47.5 
inches  (1206  mm).] 

(5)  The  statement:  "Make  sure  that 
this  device  positions  the  lap  belt  low 
across  the  child's  hips  and  not  on  the 
stomach.  The  shoulder  belt  must  be 
snug  and  on  the  child's  shoulder,  not 
near  the  neck  or  off  the  shoulder." 

Issued  on  August  9. 1999.  ~ 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(PR  Doc.  99-20950  Filed  8-11-99;  8:45  am] 
BNJJNQ  CODE  4»10-«»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  vmidlHe  Service 

50  CFR  Part  17 
RIN  1018-AF57 

EfKtangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  To  List  the 
Scaleshell  Mussel  as  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUUMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  propose  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  the  scaleshell  mussel  [Leptodea 
leptodon).  This  species  historically 
occurred  in  1 3  states  in  the  eastern 
United  States.  CiurenUy,  the  species  is 
known  from  a  few  scattered  populations 
within  the  Mississippi  River  Basin  in 
Missouri,  Oklahoma,  and  Arkansas. 
Scaleshell  inhabits  medium-sized  to 
large  rivers  with  stable  channels  and 
good  water  quality.  The  abundance  and 
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distribution  of  scaleshell  have  decreased 
due  to  habitat  loss  and  adverse  effects 
associated  with  water  quality 
degradation,  reservoir  construction, 
sedimentation,  channelization,  and 
dredging.  These  habitat  changes  have 
resulted  in  significant  extirpations, 
restricted  and  fragmented  distributions, 
and  poor  recruitment.  This  proposed 
rule,  if  made  final,  would  extend  the 
Act's  protection  to  the  scaleshell 
mussel. 

DATES:  Send  yoiu-  comments  to  reach  us 
on  or  before  October  12, 1999.  We  will 
not  consider  comments  received  after 
the  above  date  in  making  our  decision 
on  the  proposed  rule.  We  must  receive 
requests  for  public  hearings  by 
September  27, 1999. 
ADDRESSES:  The  complete 
administrative  file  for  this  rule  is 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Bishop  Henry  Whipple  Federal 
Building,  1  Federal  Drive,  Fort  Snelling, 
MN  55111-4056,  (telephone  612-713- 
5342). 

FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Robots  at  the  U.S.  Fish  and 
Wildlife  Service,  Columbia  Field  Office, 
608  East  Cherry  Street,  Room  200, 
Coliunbia,  Missouri  65201 ,  (telephone 
573-876-1911,  ext.  110). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  scaleshell  mussel  [Leptodea 
leptodon)  was  described  by  Rafinesque 
in  1820.  Synonymy  includes  Unio 
velum  (Say),  Sympnynota  tenuissima 
(Lea),  Lampsilis  blatchleyi  (Daniels), 
and  Lampsilis  leptodon  (Rafinesque). 

Buchanan  (1980),  Cummings  and 
Mayer  (1992),  Oesch  (1995),  and  Watters 
(1995)  provide  descriptions  of  the 
scaleshell  mussel  (scaleshell).  The  shell 
grows  to  about  three  to  ten  centimeters 
(one  to  four  inches)  in  length.  The  shells 
are  elongate,  very  thin,  and  compressed. 
The  anterior  end  is  rounded.  In  males, 
the  posterior  end  is  blimtly  pointed.  In 
females,  the  periostracum  (the  outside 
layer  or  covering  of  the  shell)  forms  a 
wavy,  fluted  extension  of  the  posterior 
end  of  the  shell.  The  dorsal  margin  is 
straight  and  the  ventral  margin  is  gently 
roimded.  Beaks  (the  raised  or  domed 
part  of  the  dorsal  margin  of  the  shell) 
are  small  and  low,  nearly  even  with  the 
hinge  line.  The  beak  sculptxu«  is 
inconspicuously  compressed  and 
consists  of  four  or  five  double-looped 
ridges.  The  periostracum  is  smooth, 
yellowish  green  or  brown,  with 
niunerous  faint  green  rays.  The 
pseudocardinal  teeth  (the  triangular, 
often  serrated,  teeth  located  on  the 


upper  part  of  the  shell)  are  reduced  to 
a  small  thickened  ridge.  The  lateral 
teeth  (the  elongated  teeth  along  the 
hinge  line  of  the  shell)  are  moderately 
long  with  two  indistinct  teeth  occiuring 
in  the  left  valve  and  one  fine  tooth  in 
the  right.  The  beak  cavity  is  very 
shallow.  The  nacre  (the  interior  layer  of 
the  shell)  is  pinkish  white  or  light 
piuple  and  highly  iridescent. 

Life  History 

The  general  bitJlogy  of  scaleshell  is 
similar  to  other  bivalved  mollusks 
belonging  to  the  family  Unionidae. 
Adults  are  filter-feeders,  spending  their 
entire  lives  partially  or  completely 
buried  within  the  substrate  (Murray  and 
Leonard  1962).  Their  food  includes 
detritus,  plankton,  and  other 
micrnnrganisms  (Fuller,  1974).  Unionids 
have  an  unusual  mode  of  reproduction. 
Their  life  cycle  includes  a  brief, 
obligatory  parasitic  stage  on  fish.  Eggs 
develop  into  microscopic  larvae 
(glochidia)  within  special  gill  chambers 
(ectobranchous  marsupia)  of  the  female. 
The  female  expels  the  matiue  glochidia 
and  they  must  attach  to  the  gills  or  the 
fins  of  an  appropriate  fish  host  to 
complete  development.  Host  fish 
specificity  varies  among  unionids.  Some 
species  appear  to  use  a  single  host, 
while  others  can  transform  on  several 
host  species.  Following  proper 
infestation,  glochidia  transform  into 
juveniles  and  excyst  (drop  off).  For 
further  information  on  the  life  history  of 
fivshwater  mussels,  see  Gordon  and 
Layzer  (1989)  and  Watters  (1995). 

Mussel  biologists  know  relatively 
little  about  the  specific  life  history 
requirements  of  scaleshell.  Baker  (1928) 
siumised  that  scaleshell  is  a  long-term 
brooder  (spawns  in  fall  months  and 
females  brood  the  larvae  in  their  gills 
until  the  following  spring  or  summer). 
Glochidia  present  in  the  ectobranchous 
marsupia  in  September,  October, 
November,  and  March  support  that 
conclusion  (Gordon  1991).  The 
scaleshell  mussel  uses  the  freshwater 
drum  (Aplodinotus  grunniens)  as  the 
fish  host  for  its  larvae  (Chris  Bamhart, 
Southwest  Missouri  State  University, 
pers.  comm.,  1998).  Other  species  in  the 
genus  Leptodea  and  a  closely  related 
genus  Potamilus  are  also  known  to  use 
freshwater  drum  exclusively  as  a  host 
(Roe  and  Lydeard  1997,  Watters  1994). 

Habitat  Characteristics 

The  scaleshell  occurs  in  a  variety  of 
river  habitats.  For  example,  Buchanan 
(1980, 1994)  and  Gordon  (1991) 
reported  scaleshell  firom  rifOe  areas  with 
substrate  assemblages  of  gravel,  cobble, 
boulder,  and  occasionally  mud  or  sand. 
Oesch  (1995)  considered  scaleshell  a 


typical  riffle  species,  occurring  only  in 
dear,  impolluted  water  with  good 
current.  Conversely,  Call  (1900), 
Goodrich  and  Van  der  Schalie  (1944), 
and  Cummings  and  Mayer  (1992) 
reported  collections  from  muddy 
bottoms  of  medium-sized  and  large 
rivers.  The  imifying  characteristic 
appears  to  be  an  intact  system  (stable 
channels)  with  good  water  quality.  This 
is  consistent  with  the  current 
distribution  of  scaleshell.  Most  extant 
populations  are  restricted  to  river 
stretches  with  stable  channels 
(Buchanan  1980,  Harris  1992)  and  that 
have  maintained  relatively  good  water 
quality  (Oesch  1995).  Scaleshell  is 
usually  collected  in  association  with  a 
high  diversity  of  other  freshwater 
mussels. 

Distribution  and  Abundance 

Scaleshell  historically  occurred  across 
most  of  the  eastern  United  States.  While 
the  scaleshell  had  abroad  distribution, 
locally  it  was  a  rare  species  (Gordon 
1991,  Oesch  1995,  Call  1900).  Williams 
et  al.  (1993)  reported  the  historical  range 
as  Alabama,  Arkansas,  Illinois,  Indiana, 
Iowa,  Kentucky,  Michigan,  Mississippi, 
Missouri,  Ohio,  Oklahoma,  South 
Dakota,  Tennessee,  and  Wisconsin. 
Clarke  (1996)  also  reported  scaleshell 
occurrence  from  the  Minnesota  River, 
Minnesota.  Within  the  last  50  years,  this 
species  has  become  increasingly  rare 
and  its  range  greatly  restricted.  Of  the  53 
historical  populations,  13  remain 
scattered  within  the  Mississippi  River 
Basin,  including  the  Meramec, 
Bourbeuse,  Big,  and  Gasconade  Rivers 
in  Missouri:  the  South  Spring,  St. 
Francis,  Little,  Mountain  Fork,  Spring, 
and  South  LaFave  Rivers  and  Frog 
Bayou  and  Gates  Creek  in  Arkansas;  and 
the  Kiamichi  River  in  Oklahoma. 

Of  the  13  extant  scaleshell 
populations,  three  are  thought  to  be 
stable  (long  term  persistence  is  possible 
but  imsiu«),  two  are  declining,  four  are 
presumed  to  be  declining  (long  term 
persistence  is  in  doubt),  and  the  status 
of  four  are  unknown.  Six  additional 
populations  may  also  persist  but  their 
current  status  is  uncertain  due  to  lack  of 
recent  collections  or  siuveys 
(Szymanski  1998). " 

Upper  Mississippi  River  Basin  ^ 

Scaleshell  formerly  occurred  in  eight 
rivers  and  tributaries  within  the  upper 
Mississippi  River  Basin,  including  the 
Mississippi  River  in  Illinois,  Iowa,  and 
Wisconsin;  the  Minnesota  River  in 
Minnesota;  Burdett's  Slough  in  Iowa; 
the  Iowa  and  Cedar  Rivers  in  Iowa;  and 
the  Illinois,  Sangamon,  and  Pecatonica 
Rivers  in  Illinois.  However,  the 
scaleshell  has  not  been  found  in  more 
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t :  an  50  years  in  the  Upper  Mississippi 
I  ksin  and  is  believed  extirpated  from 
that  basin  (Kevin  Cummings,  Illinois 
Natural  History  Survey,  in  litt.  1994). 

I  fiddle  Mississippi  River  Basin 

|Historically,  scaleshell  occurred  in  25 
rtVers  and  tributaries  within  the  middle 

ississippi  River  Basin  including  the 
skaskia  River  in  Illinois;  the 

stem  Ohio  River  in  Kentucky  and 
o;  the  Wabash  River  in  Illinois  and 

diana;  the  White  River  and  Sugar 
k  in  Indiana;  the  Green  and  Licking 

vers  in  Kentucky;  the  Scioto,  St. 

[ary's,  and  East  Fork  Little  Miami 
Rivers  in  Ohio;  the  Cumberland  River  in 
IC^ntucky  and  Tennessee,  Beaver  Creek 
ib  Kentucky;  Caney  Fork  in  Teimessee; 
tne  Tennessee  River  in  Alabama  and 
Tennessee;  the  Clinch,  Holston,  and 
ck  Rivers  in  Teimessee;  Auxvasse 
k  in  Missouri;  the  Meramec, 

urbeuse,  South  Grand,  Gasconade, 
auld  Big  Piney  Rivers  in  Missouri;  and 
t^e  mainstem  Missouri  River  in  South 
D^ota.  The  scaleshell  has  been 
ebttirpated  from  most  of  the  middle 
Nlississippi  River  Basin.  Currently,  the 
njaleshell  is  extant  in  four,  possibly 
^ye,  rivers  within  the  Meramec  River 
and  Missotu-i  River  drainages  in 
hl^ssouri  as  described  below. 

\Meramec  River  Basin  (Missouri) — In 
1  ^79,  Buchanan  surveyed  for  mussels  at 
1)^8  sites  within  the  Meramec  River 
^isin  (Buchanan  1-980).  Of  these  sites, 
1{4  had  evidence  of  live  or  dead 
spaleshell.  Seven  of  the  14  sites  were  in 
the  lower  112  miles  of  the  Meramec 
River,  five  in  the  lower  54  miles  of  the 
B^urbeuse  River,  and  two  in  the  lower 
llo  miles  of  the  Big  River.  In  addition  to 
b^ing  restricted  to  only  three  rivers, 
scaleshell  is  also  locally  rare.  Buchanan 
fbiind  that  the  species  comprised  less 
t|i|an  0.1  percent  of  the  20,589  living 
liaiades  found  in  the  basin.  He  collected 

S3  specimens  at  four  sites,  three  in  the 
ramec  and  one  in  the  Bourbeuse. 
hough  the  lower  108  miles  of  the 
Mieramec  River  had  suitable  habitat  for 
cjikny  rare  species,  live  scaleshell  were 
found  only  in  the  lower  40  miles 
(^chanan  1980).  Both  the  Bourbeuse 
arid  Big  Rivers  had  lower  species 
diyersity  and  less  suitable  habitat  than 
th^  Meramec  River.  Suitable  habitat 
odcurs  only  in  the  lower  54  miles  of  the 
Boiu-beuse  River  and  lower  10  miles  of 
the^Big  River  (Buchanan  1980). 
J  [The  Missouri  Department  of 
CJi^nservation  (MDC)  sampled  78  sites  in 
ail  intensive  resurvey  of  the  Meramec 
F^lver  Basin  in  1997  (Sue  Bruenderman, 
h^ssouri  Department  of  Conservation, 
ih  litt.  1998).  Similar  to  Buchanan's 
findings  (1980),  scaleshell  represented 
0 1  ly  0.4  percent  of  the  living  mussels. 


with  specimens  collected  from  the 
mainstem  Meramec  River  (34  specimens 
from  9  sites),  the  Bourbeuse  River  (10 
specimens  from  5  sites),  and  the  Big 
River  (2  specimens  bom  1  site).  The 
MDC  documented  live  scaleshell  at  four 
of  the  five  sites  where  Buchanan 
previously  collected  live  specimens  on 
the  Meramec  River  (Sue  Bruenderman, 
pers.  comm.  1998).  One  site  where  they 
did  not  reconfirm  scaleshell  had  only 
two  live  mussels  where  Buchanan  had 
previously  observed  93  living 
individuals.  This  site  no  longer  supports 
suitable  mussel  habitat.  Although 
portions  of  the  Meramec  River  continue 
to  provide  suitable  habitat,  mussel 
species  diversity  and  abimdance  have 
declined  noticeably  above  mile  64  since 
1980. 

The  number  of  scaleshell  specimens 
MDC  collected  in  1997  is  greater  than 
that  reported  by  Buchanan's  study 
(Buchanan  1980);  however,  the  small 
niunber  of  specimens  collected, 
especially  from  the  Bourbeuse  and  Big 
Rivers,  indicates  that  the  long-term 
viability  of  these  populations  is 
tenuous.  Moreover,  the  limited 
availability  of  mussel  habitat  and  the 
loss  of  mussel  beds  since  1980  from 
sedimentation,  eutrophication,  and 
unstable  substrates  (Buchanan  in  litt. 
1997;  Sue  Bruenderman  pers.  comm. 
1998)  indicate  that  scaleshell 
populations  within  the  Meramec  River 
Basin  are  threatened. 

Missouri  River  drainage  (South 
Dakota,  Missouri) — ^Within  the  Missouri 
River  drainage,  Buchanan  (1980, 1994) 
and  Oesch  (1995)  reported  scaleshell 
from  Missouri,  Gasconade,  Big  Piney 
and  South  Grand  Rivers  and  Auxvasse 
Creek.  The  last  collection  of  Scaleshell 
from  Auxvasse  Creek  was  in  the  late 
1960s  (Buchanan,  in  litt.  1997). 
Similarly,  the  last  known  collection  date 
for  the  South  Grand  is  the  early  1970s, 
and  this  collection  site,  now  inundated 
by  Truman  Lake,  is  unsuitable  for 
scaleshell  (Buchanan,  in  litt.  1997).  The 
only  specimen  reported  from  the 
mainstem  Missouri  River  is  from  South 
Dakota  adjacent  to  the  Nebraska  border 
(Hoke  1983).  This  occurrence  represents 
the  westernmost  record  within  the 
Upper  Mississippi  River  Basin.  A 
subsequent  survey  failed  to  relocate  live 
specimens  or  relict  shells  (Clarke  1996). 
However,  high  water  conditions  limited 
Clarke's  survey  and  it  is  imcertain  if 
scaleshell  is  still  present  below  Gavin's 
Point  Dam  (Nell  McPhillips,  U.S.  Fish 
and  Wildlife  Service,  in  litt.  1998).  A 
single,  fresh  dead  specimen  was 
collected  from  Big  Piney  River  in  1981 
(Bruenderman,  in  litt.  1998).  No  other 
specimens  of  scaleshell  have  been 
documented  from  this  river. 


Buchanan  (1994)  surveyed  the 
Gasconade  River,  and  he  found  it  to 
support  36  species  of  freshwater 
mussels.  He  collected  scaleshell 
specimens  at  eight  sites  between  river 
miles  6  and  57.7.  Buchanan  found  only 
dead  shells  at  two  sites  and  eight  live 
specimens  at  the  remaining  six  sites. 
Overall,  scaleshell  comprised  less  than 
0.1%  of  the  mussels  collected.  If 
populations  still  exist  in  any  of  the 
rivers  within  the  Missouri  River 
drainage,  their  long-term  persistence  is 
undoubtably  precarious. 

Middle  Mississippi  River  Basin 
summary^-Oi  the  25  rivers  and 
tributaries  in  the  middle  Mississippi 
River  Basin,  four,  and  possibly  five, 
support  scaleshell  populations  today. 
While  populations  in  the  Meramec  and 
Bourbeuse  Rivers  are  likely  stable, 
numbers  in  the  Big  and  Gasconade 
Rivers  are  presumed  declining,  and  the 
status  of  populations  in  the  Big  Piney 
River  are  unknown  (Szymanski  1998). 

Lower  Mississippi  River  Basin 

Scaleshell  historically  ocq^ipied  20 
rivers  and  tributaries  in  the  lower   , 
Mississippi  River  Basin.  These  include 
the  St.  Francis,  White,  James,  Spring, 
Little  Missouri,  Middle  Fork  Little  Red, 
Saline,  Ouachita,  Cossatot,  South 
Fourche  LaFave,  and  Strawberry  Rivers 
in  Arkansas:  South  Fork  Spring,  Frog 
Bayou  and  Myatt  Creek  in  Arkansas; 
Poteau,  Little,  and  Kiamichi  Rivers  in 
Oklahoma;  and  Gates  Creek  and 
Mountain  Fork  in  Oklahoma. 

St.  Francis  River  (Arkansas  and 
Missouri) — Bates  and  Dennis  (1983), 
Ahlstedt  and  Jenkinson  (1987).  Clarke 
(1985),  and  Rust  (1993)  conducted 
mussel  surveys  on  the  St.  Francis  River 
in  Arkansas  and  Missouri.  Records  of 
dead  mussels  and  relict  shells  indicate 
that  at  one  time  mussels  were 
distributed  throughout  the  river  (Bates 
and  Dennis  1983).  Clarke  (1985) 
documented  scaleshell  at  two  sites  by 
single  specimens.  Bates  and  Dennis 
(1983)  determined  that  of  the  54  sites 
sampled,  15  were  productive,  10 
marginal,  and  29  had  either  no  shells  or 
dead  specimens  only.  Although 
scaleshell  was  not  collected,  they 
identified  48  miles  of  probable  suitable 
mussel  habitatr^appapello  Dam,  to 
Mingo  Ditch,  Missouri;  Parkin  to 
Madison  Arkansas;  and  Marianna  to  the 
confluence  with  the  Mississippi  River  at 
Helena,  Arkansas.  They  indicated  that 
the  remaining  river  miles  were 
unsuitable  for  mussels.  If  scaleshell  is 
extant  in  the  St.  Francis  River,  it  will  be 
restricted  to  the  few  patches  of  suitable 
habitat. 

White  River  (Arkansas) — Clarke 
(1996)  noted  the  collection,  in  1902,  of 
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a  single  speciineii  from  the  White  River 
near  Garfield.  Arkansas.  A  late  1970s 
survey  of  the  White  River  between 
Beaver  Reservoir  and  its  headwaters 
felled  to  relocate  live  or  dead  scaleshell 
individuals.  Navigation  maintenance 
activities  have  relegated  mussel 
populations  to  a  few  refugial  sites,  none 
of  which  support  scaleshell  (Bates  and 
Dennis  1983).  Specimens  have  not  been 
collected  from  the  James  River,  a 
tributary  of  the  White  River,  since 
before  1950  (Clarke  1996).  It  is  unlikely 
that  either  river  currently  supports 
scaleshell. 

Spring  River  (Arkansas) — An  eight- 
mile  section  of  the  Spring  River  in 
Arkansas  supports  a  diverse  assemblage 
of  freshwater  mussels  (Gordon  et  al. 
1984,  Arkansas  Highway  and 
Transportation  Dept  1984,  Miller  and 
Hartfield  1986).  The  collections  from 
this  river  total  eight  scaleshell 
specimens  (Cimimings  in  lift.  1994, 
Clarice  1996,  Arkansas  State  Highway 
and  Transportation  Dept.  1984).  Gordon 
et  al.  (1984)  surveyed  die  river  and 
reported  suitable  mussel  habitat 
between  river  miles  3.2  and  11.0. 
although  species  richness  below  river 
mile  9  had  declined  markedly  compared 
to  past  surveys.  Gordon  et  al.  (1984).  as 
well  as  Miller  and  Hartfield  (1986). 
reported  that  the  lower  three  miles  of 
river  were  completely  depleted  of 
musseb  and  contained  no  suitable 
habitat  Harris  did  not  document 
scaleshell  in  a  1993  siwey  of  the  Spring 
River  Qohn  Harris,  Arkansas  State 
University,  in  litt.  1997). 

Scaleshell  was  collected  from  the 
South  Fork  of  the  Spring  River  in  1983 
and  1990.  During  the  1983  survey. 
Harris  (in  litt.  1997)  collected  four 
specimens  near  Saddle.  Arkansas,  and 
one  specimen  and  one  valve  north  of 
Hunt,  Arkansas.  Dvuing  a  subsequent 
visit  in  1990,  Harris  collected  young 
adults  (Harris,  pers.  comm.  1995). 
Although  juveniles  were  not  found,  the 
presence  of  young  adults  suggests  that 
reproduction  recently  occurred. 

Strawberry  River  and  Myatt  Creek 
(Arkansas)— ^Records  of  scaleshell  from 
the  Strawberry  River  and  the  Myatt 
Creek  are  based  on  single  specimen 
collections  (Harris  in  litt.  1997).  In  1996. 
Harris  collected  a  live  s^cimen  from 
the  Strawberry  River  near  the 
confluence  with  Clayton  Creek  in 
Lawrence  County.  He  also  collected  a 
single  relict  specimen  from  Myatt  Creek 
in  Fulton  Coimty  in  1996  (Harris  in  litt. 
1997). 

Little  Red  River  (Arkansas)— The 
historical  locality  (near  Shirley,  Van 
Buren  County,  Arkansas)  whrae  a  single, 
specimen  of  scaleshell  was  collected 
from  the  Middle  Fork  of  the  LitUe  Red 


River  no  longer  provides  mussel  habitat. 
Clarke  (1987)  stated  that  suitable  mussel 
habitat  was  restricted  to  a  six-mile 
stretch  from  the  confluence  of  Tick 
Creek  upstream  to  the  mouth  of 
Meadow  Creek. 

Arkansas  River  Basin  (Oklahoma  and 
Arkansas) — Scaleshell  has  been 
collected  from  the  Arkansas  River  Basin 
in  Oklahoma  and  Arkansas.  The  species 
is  reported  from  the  Poteau  River  in 
Okl^oma  (Gordon  1991),  Frog  Bayou  in 
Arkansas  (Harris  and  Gordon  1987),  and 
the  South  Fourche  La  Fave  and 
Mulberry  Rivers  in  Arkansas  (Gordon 
1991  and  Harris  1992).  Despite  several 
freshwater  mussel  siuveys  of  the  Poteau 
River  (Isely  1925,  Branson  1984,  Harris 
1994),  only  a  single,  undated  specimen 
has  been  collected  (Gordon  1980).  The 
persistence  of  scaleshell  in  Poteau  River 
is  doubtful. 

Frog  Bayou  (Arkansas)— Gordon 
(1980)  collected  two  scaleshell 
specimens  from  Frog  Bayou.  Beaver 
Reservoir  now  inundates  one  of  the  Frog 
Bayou  collection  sites.  The  most  recent 
collection  was  a  fresh  dead  individual 
during  a  1979  survey  (Gordon  1980). 
Gordon  noted  that  stream  bank 
bidldozing  upstream  recentiy  disturbed 
this  site  and  other  nearby  sites.  He  also 
reported  in-stream  gravel  mining 
activities  at  several  sites.  Within  Frog 
Bayou,  potential  habitat  is  restricted  to 
the  area  between  Rudy  and  the 
confluence  of  the  Arkansas  River.  Above 
Rudy,  two  reservoirs  impact  the  river; 
one  near  Maddux  Spring  and  the  other 
at  Mountainburg.  Live  mussels  have  not 
been  found  at  the  confluence  of  the 
Arkansas  River,  likely  due  to  dredging 
activities  (Gordon  1980).  Although  the 
current  status  of  scaleshell  in  Frog 
Bayou  is  uncertain,  any  remaining 
individuals  are  in  potential  jeopardy 
due  to  limited  habitat  and  in-stream 
mining  activities. 

South  FoHc  La  Fave  River 
(Arkansas) — The  only  scaleshell  record 
from  the  South  Fork  La  Fave  River  is 
based  on  a  single  live  specimen  found 
in  1991  (Harris  1992).  The  potential  of 
discovering  additional  populations  in 
this  river  is  unlikely  due  to  the  limited 
availability  of  suitable  substrate. 
Similarly,  other  major  tributaries  of  the 
South  Fourche  La  Fave  River  provide 
little  mussel  habitat.  Like  Frog  Bayou, 
the  persistence  of  scaleshell  in  this  river 
is  in  doubt 

Mulberry  River  f  Arkansas)— Although 
Gordon  (1991)  reported  scaleshell  from 
the  Mulberry  River,  documentation  is 
lacking  (no  written  acknowledgment).  A 
recent  survey  did  not  find  the  species  in 
the  Midberry  River  (Craig  Hilbome.  U.S. 
Forest  Service,  pers.  conun.  1995; 
Stoeckel  et  al.  1995).  Persistence  of 


scaleshell  in  the  Midberry  River  is 
unlikely. 

fled  River  Drainage  (Oklahoma) — ^In 
the  Red  River  drainage,  Valentine  and 
Stansbery  (1971)  reported  the  collection 
of  a  single,  undated  specimen  from 
Gates  Creek,  a  tributary  of  the  Kiamichi 
River.  Isley  (1925)  first  collected 
scaleshell  from  the  Kiamichi  River  in 
1925.  Based  on  his  accoimt,  the 
Kiamichi  River  historically  supported  a 
diverse  and  abundant  mussel  faima.  He 
collected  36  specimens  of  scaleshell  at 
one  of  22  stations  visited.  As  recenUy  as 
1987,  Clarke  described  the  Kiamichi 
River  as  "in  remarkably  good  condition" 
and  a  "faunal  treasure"  (Clarke  1987). 
However,  despite  extensive  searches  of 
the  Kiamichi  River  over  the  last  11 
years,  only  a  single  fresh  dead  shell  of 
scaleshell  (in  1987)  has  been  collected 
(Caryn  Vaughn,  Oklahoma  Biological 
Survey,  pers.  comm.  1997;  Charles 
Mather,  University  of  Science  and  Arts 
of  Oklahoma,  in  litt.  1984  and  1995). 
Vaughn  (pers.  comnv  1997)  failed  to 
find  even  a  dead  shell  diuing  three 
years  (1993-1996)  of  surveys  in  the  Red 
River  Basin.  However,  the  Kiamichi 
River  is  in  relatively  good  shape  above 
the  Hugo  Reservoir,  (Clarke  1987)  and 
may  still  support  a  remnant  popiUation 
of  scaleshell. 

Little  River,  Red  River  Drainage 
(Oklahoma)— Although  there  is  no 
evidence  of  scaleshell  persisting  in  the 
Littie  River,  above  the  Pine  Creek 
Reservoir  a  healthy  mussel  population 
persists  (Vaughn  in  litt.  1997).  Below 
Pine  Creek  Lake,  the  mussel  feima  is 
severely  depleted  but  recovers  with 
increasing  distance  from  the 
impoundment  (Vaughn  in  litt.  1997). 
Valentine  and  Stansbery  (1971)  reported 
a  single  specimen  from  Mountain  Fork. 
Clarke  (1987)  hypothesized  that,  based 
on  the  presence  of  mussel  populations 
at  the  confluence  of  Moimtain  Fork  and 
beyond  the  Arkansas  border,  damage  to 
Mountain  Fork  bom  the  Broken  Bow 
Reservoir  has  not  occurred.  However, 
Vau^m  [in  litt.  1997)  indicated  that 
these  populations  have  been  severely 
depleted  with  most  no  longer  containing 
live  mussels.  Although  extensive 
surveys  throughout  the  length  of  the 
LitUe  River  have  not  dociunented 
scaleshell,  suitable  habitat  remains  and 
scaleshell  individuals  may  persist 
(Vaughn  in  litt.  1997).  However,  the 
discharge  of  reservoir  water  frt)m  Pine 
Creek  and  periodic  discharge  of 
pollution  from  Rolling  Fork  Creek 
woidd  seriously  impact  any  remaining 
viable  populations  and  prohibit  any 
future  recolonization  (Clarke  1987). 

If  scaleshell  still  occurs  in  the  Red 
River  drainage  in  Oklahoma,  extant 
poptdations  are  probably  small  and  are 
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1  i  tcely  restricted  to  isolated  areas  of 
1  litable  habitat  in  the  Kiamichi  and 
»  ountain  Fork  rivers.  Given  the 
( i:  ctensive  survey  effort  over  the  last 
iljcade,  long-term  survival  of  the 
^^aleshell  in  Oklahoma  is  doubtful. 

Cossatot  and  Saline  Rivers 
I  Arkansas) — Harris  collected  single 
I  pecimens  of  scaleshell  from  the 
(JDSsatot  and  Saline  Rivers  in  Arkansas 
i  1983  (Harris  in  litt.  1997)  and  1987 
Harris  pers.  comm.  1995),  respectively. 
] « o  other  information  is  available  for 
( !  ther  river.  The  existence  of  scaleshell 
ia  the  Ouachita  River  and  its  two 
ibutaries,  the  Saline  River  and  Little 
issouri  River,  is  sporadic  as  well.  Both 
e  Little  Missouri  and  Saline  rivers 
cords  are  based  on  single  specimens, 
e  Saline  River  specimen  was 
Uected  in  1946  (Clarke  1996),  and  the 
ttle  Missouri  River  collection  record  is 
m  1995  (Harris  in  litt.  1997).  Four 
1 L  adated  museum  specimens  taken  from 
iSrkadelphia,  Clark  County,  Arkansas 
pcument  the  occurrence  of  scaleshell 
the  Ouachita  River  (Clarke  1996). 
>ed  on  the  few  collections  and  the 
ited  habitat  available,  the  long-term 
rsistence  of  scaleshell  in  Cossatot, 
ine.  Little  Missouri,  and  Ouachita 
vers  is  precarious. 
Lower  Mississippi  River  Basin 
nunary—Of  these  20  rivers  and 
butaries  in  the  lower  Mississippi 
vef  Basin,  nine,  and  possibly  an 
Additional  five,  support  scaleshell 
pppulations  today.  Of  these 
"  pulations,  the  South  Spring  River  is 
ely  stable;  the  St.  Francis  River, 
amichi  River,  Little  River,  and 
ountain  Fork  are  declining;  the  Spring 
I^ver,  Frog  Bayou,  South  Foiu'che 
].^ave  River,  and  Gates  Creek  are 
p^sumed  declining;  and  the  status  of 
[tppulations  in  Mayatt  Creek,  Strawberry 
|Uver,  Cossatot  River,  Saline  River  and 
ttle  Missouri  River  are  unknown 
izymanski  1998). 

ious  Federal  Action 

We  had  identified  the  scaleshell  as  a 
tegory  2  species  in  notices  of  review 
ibUshed  in  the  Federal  Register  on 
ay  22, 1984  (49  FR  21664).  Scaleshell 

led  a  Category  2  in  subsequent 
tices  including  January  6, 1989  (54  FR 
4),  November  21, 1991  (56  FR  58804), 
vember  15, 1994  (59  FR  58982).  Prior 
1996,  a  Category  2  species  was  one 
1  we  were  considering  for  possible 
dition  to  the  Federal  List  of 
dangered  and  Threatened  WildlifB, 
it  for  which  conclusive  data  on 
logical  vulnerability  and  threat  were 
it  available  to  support  a  proposed  rule, 
e  stopped  designating  Category  2 
ecies  in  the  February  26, 1996,  Notice 
Review  (61  FR  7596).  We  now  define 


a  candidate  species  as  a  species  for 
which  we  have  on  file  sufficient 
information  to  propose  it  for  protection 
under  the  Act.  We  designated  scaleshell 
as  a  candidate  species  on  October  16, 
1998. 

On  May  8, 1998,  we  published  Listing 
Priority  Guidance  for  Fiscal  Years  1998 
and  1999  (63  FR  25502).  The  guidance 
clarifies  the  order  in  which  we  will 
process  rulemakings,  giving  highest 
priority  (Tier  1)  to  processing 
emergency  rules  to  add  species  to  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants  (Lists);  second 
priority  (Tier  2)  to  processing  final 
determinations  on  proposals  to  add 
species  to  the  Lists,  processing  new 
proposals  to  add  species  to  the  Lists, 
processing  administrative  findings  on 
petitions  (to  add  species  to  the  Lists, 
delist  species,  or  reclassify  listed 
species),  and  processing  a  limited 
number  of  proposed  or  final  rules  to 
delist  or  reclassify  species;  and  third 
priority  (Tier  3)  to  processing  proposed 
or  final  rules  designating  critical  habitat. 
The  processing  of  this  proposed  rule 
falls  under  Tier  2. 

Summary  of  Factors  Afifectiiig  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  We  may 
determine  a  species  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
scaleshell  [Leptodea  leptodon)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range.  The 
loss  of  mussel  diversity  in  the  United 
States  has  been  well  documented  and  is 
a  major  concern  for  conservation 
biologists.  In  a  review  of  the 
conservation  status  of  native  fi^shwater 
fauna,  the  American  Fisheries  Society 
found  that  of  the  297  native  freshwater 
mussels,  71  percent  are  imperiled 
(Williams  et  al.  1993).  Similarly,  The 
Natiue  Conservancy  recognizes  55 
percent  of  North  America's  mussel 
fauna  as  extinct  or  imperiled  (Master 
1990  in  LaRoe  et  al.  1995).  Habitat  loss 
and  degradation  are  the  primary  causes 
of  the  precipitous  decline  of  unionids 
(Neves  1993). 

Arguably,  the  scaleshell  has  suffered 
a  greater  range  restriction  than  any  other 
unionid.  The  range  of  this  species  was 
once  expansive,  spanning  the 
Mississippi  River  Basin  in  at  least  53 
rivers  and  13  States.  Today,  the  range  is 
significantly  reduced  with  known  extant 


populations  persisting  in  only  13  rivers 
in  three  states.  Scaleshell  has  been 
eliminated  from  the  entire  upper  and 
most  of  the  middle  Mississippi  River 
drainages.  Although  much  of  the 
decline  occurred  before  1950, 
population  declines  continue  in  some 
portions  of  the  species'  range  and 
numerous  threats  are  likely  to  impact 
the  few  remaining  viable  extant 
populations.  Water  pollution, 
sedimentation,  channelization,  and 
impoundments  contributed  to  the 
decline  of  scaleshell  throughout  its 
range.  A  general  description  of  how 
these  factors  affect  mussels  is  given 
below.  Refer  to  Szymanski  (1998)  for  a 
more  detailed  discussion. 

Mussel  biologists  generally  accept 
that  contaminants  are  partially 
responsible  for  the  decline  of  mussels 
(Havlik  and  Marking  1987,  Williams  et 
al.  1993,  Biggins  et  al.  1996).  Because 
mussels  are  sedentary,  they  are 
extremely  vulnerable  to  toxic  effluents 
and  changes  in  water  chemistry  from 
point  and  nonpoint  soiut:e  pollution. 
Point  source  pollution  is  the  entry  of 
material  from  a  discrete,  identifiable 
soiut:e  such  as  industrial  effluents, 
sewage  treatment  plants,  and  solid 
waste  disposal  sites.  Freshwater  mussel 
mortality  fitim  toxic  spills  and  polluted 
water  are  well  documented  (Ortmann 
1909,  Baker  1928,  Cairns  et  al.  1971, 
Goudreau  et  al.  1988).  Decline  and 
elimination  of  populations  may  be  due 
to  acute  and  chronic  toxic  effects  that 
result  in  direct  mortality,  reduced 
reproductive  success,  or  compromised 
health  of  the  animal  or  host  fish. 
Nonpoint  source  pollution  is  the  entry 
of  material  into  the  environment  fitim  a 
diffuse  source  such  as  runoff  frt>m 
cultivated  fields,  pastiu^s,  private 
wastewater  effluents,  agricultural  feed- 
lots  and  poultry  houses,  active  and 
abandoned  mines,  construction,  and 
highway  and  road  drainage.  Stream 
discharge  from  these  sources  may 
accelerate  eutrophication  (i.e.,  organic 
enrichment),  decrease  oxygen 
concentration,  increase  acidity  and 
conductivity,  and  cause  other  changes 
in  water  chemistry  that  are  detrimental 
to  the  survival  of  most  mussel  species 
and  may  impact  host  fishes  (Goudreau 
et  al.  1988.  Dance  1981,  Fuller  1974). 

Sediment  is  material  that  is  in 
suspension,  is  being  transported,  or  has 
been  moved  as  the  result  of  erosion 
(USSCS  1988).  Although  sedimentation 
is  a  natiual  process,  agricultural 
encroachment,  channelization, 
impoundments,  timber  harvesting 
within  riparian  zones,  heavy 
recreational  use,  urbanization,  and  other 
land  use  activities  can  accelerate 
erosion  (Waters  1995,  Myers  et  al.  1985, 


44176 


Federal  Register /Vol.  64,  No.  156 /Friday,  August  13,  1999 /Proposed  Rules 


Chesters  and  Schierow  1985).  The  water 
quality  impacts  caused  by 
sedimentation  are  numerous.  Generally, 
it  affects  aquatic  biota  by  altering  the 
substratum  (Ellis  1936,  USSCS  1988, 
Myers  et  al.  1985)  and  by  altering  the 
chemical  and  physical  composition  of 
the  water  (Ellis  1936,  Myms  et  al.  1985, 
USSCS  1988).  Sedimentation  directly 
affects  freshwater  mussel  siuvival  by 
interfering  with  respiration  and  feeding. 
Due  to  their  difficulty  in  escaping 
smothering  conditions  (Imlay  1972, 
Aldridge  et  al.  1987),  a  sudden  or  slow 
blanketing  of  stream  bottom  with 
sediment  can  suffocate  freshwater 
mussels  (Ellis  1936).  Increased  sediment 
levels  may  also  reduce  feeding 
efficiency  (Ellis  1936),  which  can  lead 
to  decreased  groMrth  and  survival  (Bayne 
et  al.  1981). 

Channelization,  sand  and  gravel 
mining,  and  other  dredging  operations 
physi^lly  remove  mussels  along  with 
the  dredged  material  and  may  also  bury 
or  crush  musseb  (Walters  1995).  Other 
effects  of  dredging  extend  beyond  the 
excavated  area.  Headcutting,  the 
upstream  progression  of  substrate 
destabilization  and  accelerated  bank 
erosion,  can  affect  an  area  much  larger 
than  the  dredging  site  (Hartfield  1993). 
In  severe  cases,  this  erosional  process 
can  extend  throughout  an  entire  system 
(Smith  and  Patrick  1991).  As  relatively 
immobile  benthic  invertebrates,  mussels 
are  particularly  vulnerable  to  channel 
degradation  (Hartfield  1993). 
Accelerated  erosion  also  releases 
Sediment  and  pollutants,  and  in  some 
instances,  diminishes  mussel  diversity 
and  habitat  as  documented  in  the 
Yellow  and  Kankakee  rivers  in  Indiana, 
the  Big  Vermillion  River  in  Illinois,  and 
the  Ohio  River  (Fuller  1974). 

Impoundments  affect  both  upstream 
and  downstream  mussel  populations  by 
inducing  scouring,  changing 
temperature  regimes,  and  altering 
habitat,  food,  and  fish  host  availability 
(Vaughn,  in  litt.  1997).  Impoundments 
permanently  flood  stream  channels  and 
eliminate  flowing  water  that  are 
essential  habitat  for  most  unionids 
including  scaleshell  (Fuller  1974,  Oesch 
1995).  Scoiuing  is  a  major  cause  of 
mussel  mortality  below  dams  (Layzer  et 
al.  1993).  Most  detrimental,  however,  is 
the  disruption  of  reproductive 
processes.  Impoundments  interfere  with 
movement  of  host  fishes,  alter  fish  host 
assemblages,  and  isolate  mussel 
populations  from  each  other  and  from 
host  fishes  (Stansbery  1973,  Fuller  1974, 
Vaughn  1993,  Williams  et  al.  1993).  The 
result  of  these  factors  is  diminished 
recruitment  success  (Layzer  et  al.  1993). 
Dams  are  effective  barriers  to  fish  host 
movement  and  migration  that  imionids 


depend  on  for  dispersal.  Upstream 
populations  can  become  reproductively 
isolated  causing  a  decrease  in  genetic 
diversity.  Even  small,  lowhead  dams 
can  hinder  fish  movement  and  isolate 
mussel  populations  from  fish  hosts.  For 
example,  Watters  (1996)  determined 
that  the  upstream  distribution  of  two 
mussel  species,  the  fragile  papershell 
[Leptodea  fragilis)  and  pink  heelsplitter 
[PotamiJus  alatus),  which  like  scaleshell 
are  also  beUeved  to  use  the  fi«shwater 
drum  as  a  sole  host,  stopped  at  lowhead 
dams. 

Many  of  the  same  threats  that  caused 
the  extirpation  of  historical  populations 
of  scaleshell  stiU  exist  and  continue  to 
threaten  extant  populations.  This 
species  appears  to  be  especially 
susceptible  fn  rnntamination  and 
sedimentation.  Historically,  the  species 
was  widespread  and  occurred  in  diverse 
habitat.  Today,  scaleshell  no  longer 
occurs  at  disturbed  sites  that  still 
support  other  endangered  unionids 
(Szymanski  1998).  This  suggests  that 
scaleshell  is  especially  sensitive  to 
degraded  water  quality.  Given  the 
pervasiveness  of  the  soiuces  of 
pollution  and  sedimentation,  it  is 
apparent  that  these  threats  will  continue 
to  be  problematic  for  the  remaining 
scaleshell  populations. 

Upper  Mississippi  River  Basin 

Scaleshell  formerly  occurred  in  eight 
rivers  and  tributaries  within  the  Upper 
Mississippi  Basin.  However,  this  species 
has  not  been  foimd  in  more  than  50 
years  and  is  believed  extirpated  from 
this  region  (Kevin  Cummings,  Illinois 
Natural  History  Survey,  in  litt.  1994). 
We  believe  the  same  factors  that  have 
caused  declines  and  extirpations  of 
other  mussel  species  including 
impoundments,  pollution, 
sedimentation,  and  channelization  and 
dredging  activities,  have  caused  the 
disappearance  of  scaleshell  from  the 
Upper  Mississippi  River  Basin. 

Middle  Mississippi  River  Basin 

Similar  to  the  Upper  Mississippi 
River  Basin,  threats  have  lead  to  the 
extirpation  of  scaleshell  from  the  entire 
Ohio  River  Basin.  Many  of  these  threats 
continue  to  adversely  affect  extant 
populations  in  the  middle  Mississippi 
River  Basin.  Scaleshell  habitat  in  the 
Meramec  River  Basin  has  been  reduced 
in  recent  years.  Buchanan  (1980)  foimd 
scaleshell  in  the  lower  112  miles  of  the 
Meramec  River.  In  1997,  scaleshell  was 
collected  only  in  the  lower  60  miles  of 
the  river.  While  portions  of  the  lower 
reach  continue  to  provide  suitable 
habitat,  mussel  species  diversity  and 
abimdance  above  mile  60  have  declined 
noticeably  in  the  last  20  years. 


Bruenderman  (pers.  comm.  1998) 
attributed  this  decline  primarily  to  the 
loss  of  channel  stability.  The  Bourbeuse 
River  has  undergone  the  greatest  change 
with  respect  to  mussel  populations.  In 
particular,  mussel  populations  have 
declined  in  the  lower  river.  Whereas 
Buchanan  (1980)  found  this  section  of 
the  Bourbeuse  River  to  have  the  greatest 
mussel  diversity,  this  stretch  was  nearly 
void  of  mussels  when  resurveyed  in 
1997.  Buchanan  (in  litt.  1997)  and 
Bruenderman  (pers.  comm.  1998) 
attributed  this  decline  to  several  factors,, 
including  sedimentation, 
eutrophication,  and  unstable  substrates. 

The  Big  River  has  the  lowest  species 
diversity  and  abundance  in  the 
Meramec  River  Basin.  Buchanan  (1980) 
attributed  this  to  the  effects  of  lead  and 
barite  mining.  While  most  mining 
operations  have  ceased,  45  dams 
retaining  mine  waste  and  numerous 
waste  piles  remain  in  the  Big  River 
Basin.  Most  of  those  dams  were 
improperly  constructed  or  maintained. 
The  U.S.  Army  Corps  of  Engineers 
foimd  that  only  one  of  the  45  dams  was 
safe  and  27  received  the  worst  possible 
rating  and  could  fail  during  a  flood.  The 
poor  condition  of  the  dams  has  led  to 
large  influxes  of  mine  waste  into  the  Big 
River  irom  dam  collapse  (Missouri 
Department  of  Conservation  1997).  For 
example,  since  1978,  a  ruptiued  tailings 
dam  has  discharged  63,000  cubic  meters 
(81,000  cubic  yards)  of  mine  tailings 
into  the  Big  River  covering  25  miles  of 
stream  and  negatively  impacting  the 
lower  80  miles  of  the  river  (Alan 
Buchanan,  Missouri  Department  of 
Conservation,  in  litt.  1995). 

While  no  major  impoimdments  exist 
in  the  Meramec  River  Basin,  several  old 
mill  dams  (low-head  dams)  affect  the    ' 
mainstem  of  the  Big  and  Bourbeuse 
rivers.  Five  dams  are  still  in  place  along 
the  lower  30  miles  of  the  Big  River,  and 
one  dam  exists  in  the  lower  Bourbeuse 
River.  These  structiues  are  barriers  -to 
fish  movement  during  normal  flows 
(Missouri  Department  of  Conservation 
1997). 

Gravel  mining  poses  an  imminent 
threat  to  scaleshell  populations  inlhe 
Meramec  River  Basin.  In  1998,  a  court 
ruling  deauthorized  the  Army  Corps  of 
Engineers  (Corps)  from  regulating  gravel 
mining  in  the  basin.  Prior  to  that  ruling, 
the  Corps  required  operators  to  obtain  a 
permit  and  follow  several  guidelines, 
which  avoided  adverse  e^cts  to 
mussels.  Except  in  very  small 
tributaries,  the  Corps  required  all 
operators  to  establish  a  streamside  and 
riparian  buffer  and  prohibited  removing 
gravel  from  flowing  water  (i.e.,  no  in- 
stream  mining)  or  bom  below  the  water 
table.  There  are  many  gravel  mining 
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o  ]  erations  in  the  Meramec  River  Basin. 
Batween  1994  and  1998,  the  Corps 
issued  permits  for  230  sites  (excluding 
documented  events).  Existing  and 
nire  mining  operations  will  not  need 
obtain  a  permit  or  follow  guidelines 
apid  may  legally  mine  gravel  directly 
m  the  Meramec  River  and  all 
utaries  (Danny  McKlendon,  U.S. 
y  Corps  of  Engineers,  St.  Louis 
trict,  pers.  comm.  1998). 
n  1994,  several  areas  of  the 
conade  River  were  highly  unstable, 
possibly  a  result  of  row-crop  farming 
n^  the  bank  in  conjunction  with  the 
1^3  flood.  These  areas  had  high  cut 
mild  banks  with  trees  fallen  into  the 
riltfer,  unstable  substrate,  and  contained 
vmr  few  mussels.  Buchanan  (1994) 
predicted  that  habitat  degradation  on 
u^s  river  would  continue  and 
phstulated  that  the  mussel  fauna  would 
b)|  further  impacted  with  some  species 
p  DJBsibly  disappearing.  He  noted  that 
b(j|ow  river  mile  6,  only  one  stable 
g^vel  bar  contained  a  diverse  mussel 
f4i^a.  High  silt  deposition  from  the 
souri  River  prohibits  the  formation 
ussel  habitat  below  this  area.  If 
ulations  still  exist  in  any  of  the 
iers  within  the  Missouri  River 
inage,  their  long-term  persistence  is 
utidoubtably  precarious. 

r  Mississippi  River  Basin 

lannelization,  levee  construction, 
|rersion  ditches,  control  structures, 

floodways  have  drastically  altered 
kch  of  the  St.  Francis  River  from  the 
Juth  above  Helena,  Arkansas  to 
VVtppapello  Dam,  Missoiu-i  (Ahlstedt    . 
ltd  Jenkinson  1987,  Bates  and  Dennis 
^83).  Bates  and  Dennis  (1983) 
ptermined  that  of  the  54  sites  sampled, 
Swere  productive,  10  marginal,  and  29 

either  no  shells  or  dead  specimens 
ly.  They  identified  48  miles  that  may 
\l  provide  suitable  mussel  habitat,  but 
not  collect  scaleshell.  All  the 
reli^aining  river  miles  are  unsuitable  for 
issels.  If  the  scaleshell  is  extant  in  the 
Francis  River,  it  occurs  in  very  small 
ibers  and  is  restricted  to  the 
laining  few  patches  of  suitable 
ibitat. 

The  White  River  between  Beaver 
Reservoir  and  its  headwaters,  due  to 
licipal  pollution,  gravel  dredging, 
dam  construction,  is  no  longer 
suitable  for  mussels  (Gordon  1980). 
N  i  vigational  maintenance  activities 
cdiitinue  to  destroy  habitat  from 
N  a  wport  to  the  confluence  of  the 
N4  iesissippi  River  (Bates  and  Dennis 
1!I83).  This  habitat  destruction  has 
rebgated  mussel  populations  to  a  few 
re  f  Ligial  sites,  none  of  which  support 
sc  i  leshell. 


Species  richness  in  the  Spring  River 
below  river  mile  9  has  declined 
markedly  from  past  surveys,  with  the 
lower  three  miles  of  river  completely 
depleted  of  mussels  and  no  longer 
supporting  suitable  habitat  (Miller  and 
Hartfield  1986,  Gordon  et  al.  1984). 
Sand  and  gravel  dredging,  livestock 
movements  (i.e.,  destruction  of  stream 
banks,  distiu-bance  of  mussel  beds, 
deposition  of  wastes,  etc.),  siltation,  and 
surface  run-off  of  pesticide  and  fertilizer 
appear  to  be  contributing  factors  in  the 
degradation  of  this  river  reach  (Gordon 
et  al.  1984). 

Within  Frog  Bayou,  potential  habitat 
is  restricted  to  the  area  between  Rudy 
and  the  confluence  of  the  Arkansas 
River.  Within  this  area,  streambank 
modifications  and  in-stream  gravel 
mining  are  degrading  scaleshell  habitat. 
Two  reservoirs,  one  near  Maddux 
Spring  and  the  other  at  Moimtainburg, 
impact  the  river  above  Rudy.  Below  the 
confluence  of  the  Arkansas  River, 
Gordon  (1980)  did  not  find  live  mussels, 
likely  due  to  dredging  activities  (Gordon 
1980).  Although  the  current  status  of 
scaleshell  in  Frog  Bayou  is  lucertain, 
any  remaining  individuals  are  probably 
in  jeopardy  due  to  limited  habitat  and 
in-stream  mining  activities. 

The  proposed  Tuskahoma  Reservoir 
(located  above  Hugo  Reservoir)  is  a 
potential  threat  to  mussels  in  the 
Kiamichi  River.  Although  the  U.S.  Army 
Corps  of  Engineers  has  authorized 
construction,  the  lack  of  a  local  sponsor 
has  rendered  the  project  "inactive" 
(David  Martinez,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.  1997).  If 
constructed,  the  adverse  effects 
associated  with  reservofrs  (including 
permanent  flooding  of  the  channel  and 
disruption  of  reproduction)  are  likely  to 
destroy  the  mussel  faima. 

Sewage  pollution,  gravel  dredging, 
and  reservoirs  continue  to  impact  the 
Little  River.  Pine  Creek  Reservoir 
impounds  the  mainstem  of  the  river. 
Further  downstream.  Broken  Bow 
Reservoir  impounds  a  major  tributary  to 
the  Little  River,  the  Mountain  Fork 
River.  Below  Pine  Creek  Lake,  the 
mussel  fauna  is  severely  depleted  but 
recovers  with  increasing  distance  from 
the  impoundment  (Vaughn  in  Jitt.  1997). 
The  discharge  of  reservofr  water  from 
Pine  Creek  and  periodic  discharge  of 
pollution  from  Rolling  Fork  Creek, 
however,  would  seriously  impact  any 
remaining  viable  populations  and 
prohibit  any  future  recolonization 
(Clarke  1987). 

Hydroelectric  dams  and  artificial 
lakes  have  impacted  the  Ouachita  River. 
The  "Old  River"  (an  oxbow  system  off 
the  mainstem),  is  now  essentially  a 
series  of  muddy,  stagnant  pools  with 


water  quality  problems  resulting  from 
surroimding  diunps  (Clarke  1987). 

In  summary,  many  of  the  same  threats 
that  caused  the  extirpation  of  historical 
populations  of  scaleshell  still  exist  and 
continue  to  threaten  extant  populations. 
Nonpoint  and  point  source  pollution  is 
currently  affecting  the  Spring  River  in 
Arkansas  (Gordon  et  al.  1984.  Miller  and 
Hartfield  1986)  and  the  Little  River  in 
Oklahoma  (Clarke  1987,  Vaughn  1994). 
Sedimentation  is  causing  deleterious 
effects  in  the  Meramec  and  Bourbeuse 
Rivers,  MO  (Sue  Bruenderman,  pers. 
comm.  1998):  Gasconade  River,  MO 
(Buchanan  1994);  Frog  Bayou.  AR 
(Gordon  1980);  and  Spring  River.  AR 
(Gordon  et  al.  1984).  Unr^ulated  sand 
and  gravel  mining  are  eliminating 
important  pool  habitat  (for  both 
scaleshell  and  potential  fish  hosts)  in 
the  Meramec,  Bourbeuse,  Big,  and 
Gasconade  rivers  in  Missouri 
(Bruenderman  pers.  comm.  1998). 
Impoundments,  chaimelization.  and 
other  dredging  activities  (e.g.,  sand  and 
gravel  mining)  are  destroying  mussel 
populations  and  impairing  water  quality 
in  Frog  Bayou.  AR  (Gordon  1980);  St  - 
Francis  River.  AR  (Ahlstedt  and 
Jenkinson  1987);  White  River,  AR  (Bates 
and  Dennis  1983);  Spring  River,  AR 
(Gordon  et  al.  1984);  and  Ouachita 
River,  AR  (Clarke  1987).  The  proposed 
Kiamichi  River  Reservoir,  if 
constructed,  will  have  adverse  impacts 
on  any  remaining  populations  in 
Oklahoma.  Nearly  all  scaleshell 
populations  are  now  restricted  to  small 
stretches  of  rivers  with  little,  if  any, 
potential  for  expansion  or 
recolonization  to  other  areas.  For 
example,  sewage  pollution,  gravel 
dredging,  and  reservoir  construction 
have  so  degraded  the  Littie  River  in 
Oklahoma  that  only  a  few  small 
stretches  are  able  to  support  mussel 
populations. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes.  It  is  imlikely  that  commercial 
mussel  collectors  ever  purposefully 
collected  scaleshell  because  of  its  small 
size  and  thin  shell.  It  is  probable, 
however,  that  over-harvesting  activities 
that  removed  entfre  mussel  beds 
impacted  scaleshell  populations.  For 
example,  according  to  local  fishermen, 
during  a  period  of  extended  drought 
mussel  harvesters  severely  over- 
collected mussel  beds  in  the  Spring  and 
Black  rivers  and  completely  destroyed 
most  beds  (Gordon  et  al.  1984).  Thus, 
habitat  destruction,  removal  of 
individuals  from  the  stream  and 
improper  replacement  may  have 
indirectly  impacted  scaleshell 
populations.  Today,  incidental 
collecting  could  adversely  affect 
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existing  populations.  In  addition  to 
disturbance  of  the  stream  bed,  collection 
or  improper  replacement  of  only  a  few 
individuals,  given  that  scaleshell  now 
occurs  in  very  small,  isolated 
populations,  could  decimate  an  entire 
population.  Even  for  mussels  retiimed 
to  the  stream,  mortality  can  still  occur 
(Williams  et  al.  1993). 

As  scaleshell  becomes  more 
uncommon,  the  interest  of  scientific  and 
shell  collectors  will  increase. 
Populations  considered  in  this  rule  are 
generally  localized,  easily  accessible, 
exposed  during  low  flow  periods,  and 
are  vulnerable  to  take  for  fish  bait, 
curiosity,,  or  vandalism.  Up  to  five 
freshwater  mussels  per  day,  including 
scaleshell,  may  be  legally  collected  in 
Missouri  and  used  for  bait  (Sue 
Bruenderman.  pers.  comm.  1998). 

C.  Disease  or  Predation.  Although 
natural  predation  is  not  a  factor  for 
stable,  healthy  mussel  populations, 
small  mammal  predation  could 
potentially  pose  a  problem  for  scaleshell 
populations  (Gordon  1991).  While  the 
large  size  and/or  thick  shells  of  some 
species  afford  protection  from  small 
mammal  predators,  the  small  size  and 
fi^le  shell  of  scaleshell  makes  it  an 
easy  and  desirable  prey  species.  A 
freshwater  mussel  survey  of  the 
Meramec  andBourbeuse  Rivers  found 
besh  scaleshell  shells  at  several  active 
racoon  feeding  areas  (Sue  Bruenderman 
pers.  comm.  1998).  Extant  scaleshell 
populations  in  Arkansas  and  Oklahoma 
are  small,  isolated  and  have  very  limited 
recolonization  potential.  Consequently, 
predation  could  exacerbate  ongoing 
population  declines. 

Bacteria  and  protozoans  persist  at 
imnaturally  hi^  concentrations  in 
streams  wdth  Ugh  sediment  load  or  in 
waterbodies  affected  by  point  source 
pollution,  such  as  sewage  treatment 
plants  (Goudreau  et  al.  1988).  At  these 
densities,  ova  and  glochidia  are  subject 
to  infection  (Ellis  1929)  and  mussel 
growth  can  be  slowed  (Imlay  and  Paige 
1972).  Disease  and  parasites  may  have 
caused  major  die-offs  of  freshwater 
mussels  in  the  late  1970's  throughout 
the  eastern  United  States  (Neves  1986). 
For  example,  significant  die-offs  of 
freshwater  mussels  occurred  in  1977 
and  1978  in  the  Meramec  and 
Bourbeuse  Rivers.  Large  numbers  of 
mussels  of  all  species,  including 
scaleshell  were  lost.  Buchanan  (1986) 
presimied  an  epizootic  or  other  disease 
caused  the  die-off  since  no 
environmental  impact  was  reported  or 
could  be  foimd. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms.  The  passage  of 
the  Clean  Water  Act  of  1972  (CWA)  set 
the  stage  for  the  regulations  and  the 


water  standards  that  exist  today.  Goals 
of  the  CWA  include  protection  and 
enhancement  of  fish,  shellfish,  and 
wildlife;  providing  conditions  suitable 
for  recreation  in  surface  waters;  and 
eliminating  the  discharge  of  pollutants 
into  U.S.  waters. 

Although  the  passage  of  these  Acts 
has  resulted  in  positive  consequences 
(including  a  decrease  in  lead  and  fecal 
coliform  bacteria),  degraded  water 
quality  still  presents  problems  for 
sensitive  aquatic  organisms  such  as 
freshwater  mussels.  Specifically, 
nationwide  sampling  has  indicated 
increases  in  nitrate,  chloride,  arsenic, 
and  cadmiiun  concentrations  (Neves 
1993).  Nonpoint  pollution  sources 
appear  to  be  the  cause  of  increases  in 
nitrogen.  Many  of  the  impacts  discussed 
above  occurred  in  the  past  as 
imintended  consequences  of  hiunan 
development.  Improved  understanding 
of  these  consequences  has  led  to 
regulatory  (e.g..  Clean  Water  Act)  and 
volimtary  measures  (e.g.,  best 
management  practices  for  agriculture 
and  silviculture)  and  improved  land  use 
practices  that  are  generally  compatible 
with  the  continued  existence  of 
scaleshell.  Nonetheless,  scaleshell  is 
highly  restricted  in  nimibers  and 
distribution  and  shows  little  evidence  of 
recovering  from  historic  habitat  losses. 

Although  recognized  by  species 
experts  as  threatened  in  Arkansas,  the 
scaleshell  is  not  afforded  State 
protection.  Missouri  and  Oklahoma  list 
the  scaleshell  as  a  species  of 
conservation  concern  (Bruenderman,  in 
litt.  1998;  Caryn  Vaughn  pers.  comm. 
1995).  However,  these  designations  are 
used  primarily  for  planning  and 
communication  purposes  and  do  not 
afford  State  protective  status  itom  direct 
take  and  habitat  destruction  (David 
Martinez;  Paul  McKenzie;  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.  1997). 
Without  habitat  protection,  populations 
of  scaleshell  will  continue  to  decline. 

E.  Other  Natural  orManmade  Factors 
Affecting  Its  Continued  Existence.  As  a 
consequence  of  the  above  factors,  the 
inherent  biological  traits  of  freshwater 
mussels  increase  their  vulnerability  to 
extinction  (Neves  1993).  For  example, 
the  larval  stage  (glochidium)  of  most 
mussels  is  dependent  on  a  few  or  a 
specific  host  fish  (Neves  1993).  The 
scaleshell  is  believed  to  use  fieshwater 
drum  as  a  sole  host.  Despite  the 
tremendous  fecundity  of  female 
mussels,  this  trait  greatly  reduces  the 
likelihood  of  contact  between  glochidia 
and  suitable  hosts.  Watters  (1995) 
postulated  that  the  glochidia  must 
acquire  suitable  hosts  within  24  hours. 
Obviously,  reduction  or  loss  of  host  fish 
populations  will  adversely  impact 


scaleshell  populations.  Once  a  larva 
successfully  transforms  on  a  host,  it  is 
further  challenged  with  dropping  off 
onto  suitable  habitat.  Watters  (1995) 
reported  that  estimated  chances  of 
successful  transformation  and 
excystment  range  between  0.0001 
percent  (Jansen  and  Hanson  1991)  and 
0.000001  percent  (Young  and  Williams 
1984).  As  a  result  of  fish  host-specificity 
and  the  difficulty  of  locating  suitable 
habitat,  fieshwater  mussel  population 
growth  occiirs  very  slowly. 
Furthermore,  the  sedentary  nature  of 
mussels  limits  their  dispersal  capability. 
This  trait,  coupled  with  low  recruitment 
success,  translates  into  the  need  for 
decades  of  immigration  and  recruitment 
for  re-establishment  of  self-sustaining 
populations. 

The  small  number  and  low  density  of 
the  remaining  scaleshell  populations 
exacerbate  the  threats  to  its  survival 
posed  by  the  above  factors.  Although 
the  scaleshell  was  always  locally  rare  if 
broadly  distributed,  the  widespread  loss 
of  populations  and  the  limited  nimiber 
of  collections  in  recent  years  indicates 
that  the  current  population  densities  are 
much  lower  (due  to  the  previously 
identified  threats)  than  historical  levels. 
Despite  any  evolutionary  adaptations  for 
rarity,  habitat  loss  and  degradation 
increase  a  species'  vulnerability  to 
extinction  (Noss  and  Cooperrider  1994). 

Numerous  studies  have  shown  that 
with  decreasing  habitat  availabiUty,  the 
probability  of  extinction  increases. 
Similarly,  as  the  niunber  of  occupied 
sites  decreases,  the  likelihood  of 
extinction  increases  (Vaughn  1993). 
This  increased  vulnerability  is  the  result 
of  chance  events.  Environmental 
variation,  random  or  predictable, 
naturally  causes  fluctuations  in 
populations.  However,  low  density 
populations  are  more  likely  to  fluctuate 
below  the  minimum  viable  population 
(i.e.,  the  minimum  number  of 
individuals  needed  in  a  population  to 
persist).  If  population  levels  stay  below 
this  minimum  size,  an  inevitable,  and 
often  irreversible,  slide  toward 
extinction  will  occur.  Small  popidations 
are  also  more  susceptible  to  inbreeding 
depression  and  genetic  drift. 
Populations  subjected  to  either  of  these 
problems  usually  have  low  genetic 
diversity,  which  reduces  fertility  and 
survivorship.  Lastly,  chance  variation  in 
age  and  sex  ratios  can  affect  birth  and 
deaths  rates.  Skewing  of  the 
demographics  may  lead  to  death  rates 
exceeding  the  birth  rates,  and  when  this 
occurs  in  small  populations  there  is  a 
higher  risk  of  extinction. 

Similarly,  the  fertilization  success  of 
mussels  may  be  related  to  population 
density,  with  a  threshold  density 
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n  N  [uired  for  any  reproductive  success  to 
oC  mu  (Downing  et  al.  1993).  Small 
n^iissei  populations  may  have 
ill  lividuals  too  scattered  to  reproduce 
effectively.  Many  of  the  remaining 
scaleshell  populations  may  be  at  or 
below  this  threshold  density.  These 
papulations  will  be,  if  the 
aforementioned  threats  go  imabated, 
forced  below  or  forced  to  remain  below 
tl^$  minimum  threshold.  As  a  resiUt,  the 
ciikrent  decline  to  extinction  will  be 
accelerated. 

i  Furthermore,  species  that  occur  in 
low  numbers  must  rely  on  dispersal  and 
recolonization  for  long-term  persistence, 
m 'order  to  retain  genetic  viability  and 
guard  against  chance  extinction, 
movement  between  local  popiUations 
n}nst  occiir.  Although  the  scaleshell 
npjturally  occurs  iu  patches  axid 
n^essarily  possesses  mechanisms  to 
adjapt  to  such  a  population  structure, 
ahpropogenic  influences  have 
fragmented  and  further  lengthened  the 
distance  between  populations. 
Etiipirical  studies  have  shown  that  with 
increasing  isolation,  colonization  rates 
decrease.  Also,  as  previously  explained, 
natural  recolonization  of  mussels  occurs 
at  a  very  low  rate  (Vaughn  1993). 
Therefore,  preservation  of  a 
ni^tapopulation  (interconnected 
subpopulations)  structure  is  imperative 
fof  long-term  freshwater  mussel 
sulvival.  Unfortunately,  many  of  the 
enant  scaleshell  populations  now  occur 
a^ {single,  isolated  sites.  These  insular 
Pplpulations  are  very  susceptible  to 

ice  events  and  extinction  with  no 

ice  of  recolonization. 

istly,  the  recent  invasion  of  the 
ekbtic  zebra  mussel  {Dreissena 
pqlymoqjha)  poses  a  substantial  threat 
tdpative  unionids  (Herbert  et  al.  1989). 
The  introduction  of  Dreissena  into 
North  America  probably  resulted  from 
anj  ocean-crossing  vessel  that  discharged 
freshwater  ballast  from  Europe 
c^btaining  free-swimming  larvae  of  the 
zebra  mussel  (Griffiths  et  al.  1991).  The 
spread  of  this  species  has  caused  severe 
d^lines  in  native  freshwater  mussel 
species.  Currently,  the  zebra  mussel 
invasion  of  the  Mississippi  and  Ohio 
rivers  threaten  native  freshwater  mussel 
f^una  (Clarke  1995).  Zebra  mussels 
st4rve  and  suffocate  native  mussels  by 
attjaching  to  their  shells  in  large 
nilmbers.  The  natural  history  of  zebra 
n^^sels  is  not  completely  understood; 
therefore,  effective  control  measures  are 
nci|l  yet  known.  Given  that  recreational 
a^  commercial  vessels  greatly  facilitate 
z^bra  mussel  movement,  and  because  of 
th^  proliferation  and  spread  that  has 
occurred,  invasion  of  die  zebra  mussel 
into  portions  of  the  middle  and  lower 
h ':  ssissippi  Basin  is  likely  (Buchanan 


pers.  comm.  1995).  Massive  unionid 
mortality  and  extinctions  are  expected 
in  some  areas  colonized  by  zebra 
mussels  (Biggins  1992).  ff  zebra  mussel 
invasion  does  occur,  the  continued 
survival  of  scaleshell  will  be  further 
jeopardized. 

Conclusion 

Significant  habitat  loss,  range  • 
restriction,  and  population 
fragmentation  and  size  reduction  have 
rendered  the  scaleshell  mussel 
viilnerable  to  extinction.  The  scaleshell 
has  disappeared  from  the  entire  upper 
and  most  of  the  middle  Mississippi 
River  drainages.  Of  the  53  known 
historical  populations,  13  remain. 
Although  much  of  the  decline  occurred 
before  1950,  population  declines 
continue  in  some  portions  of  the 
species'  range  and  numerous  threats  are 
l^Lely  to  impact  the  few  remaining 
viable  extant  populations.  The  small 
number  and  low  density  of  the 
remaining  scaleshell  populations 
exacerbate  the  threats  and  effects  of 
chance  events  to  scaleshell.  The 
survival  of 'all  scaleshell  populations  is 
threatened  by  water  quality  degradation, 
impoundments,  sedimentation, 
channelization,  or  dredging.  The  recent 
deregulation  of  gravel  mining  is  a 
significant  threat  to  scaleshell 
populations  in  three  rivers  within  the 
Meramec  River  Basin,  Missouri. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  the 
scaleshell  in  determining  to  make  this 
proposed  rule.  The  present  distribution 
and  abimdance  of  the  scaleshell  is  at 
risk  given  the  potential  for  these 
impacts  to  continue.  Federal  listing 
under  authority  of  the  Endangered 
Species  Act  is  the  only  mechanism  we 
can  presently  identify  that  ensures 
protection  to  scaleshell.  Therefore, 
based  on  this  evaluation,  the  preferred 
action  is  to  list  the  scaleshell  mussel  as 
an  endangered  species.  The  Act  defines 
an  endangered  species  as  one  that  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range.  A 
threatened  species  is  one  that  is  likely 
to  become  an  endangered  species  in  the 
foreseeable  futiue  throughout  all  or  a 
significant  portion  of  its  range. 
Endangered  status  is  appropriate  for  the 
scaleshell  due  to  habitat  loss,  range 
restriction,  and  population 
fragmentation. 

Critical  Habitat 

Section  3  of  the  Act  defines  critical 
habitat  as:  (i)  the  specific  areas  within 
the  geographical  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 


accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (H)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regiUations  (50  CFR 
424.12(a)(1))  state  that  the  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  hiiman  activity,  and 
identiiication  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  We  find  that  designation 
of  critical  habitat  is  not  prudent  for 
scaleshell  for  both  reasons  stated  above. 

Potential  benefits  of  critical  habitat 
designation  derive  fit)m  section  7(a)(2) 
of  the  Act,  which  requires  Federal 
agencies,  in  consultation  with  us,  to 
ensure  that  their  actions  are  not  likely 
to  jeopardize  the  continued  existence  of 
listed  species  or  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  of  such  species.  Critical 
habitat  designation,  by  definition, 
direcUy  affects  only  Federal  agency 
actions.  Since  the  scaleshell  is  aquatic, 
Federal  actions  that  might  affect  this 
species  and  its  habitat  include  those 
with  impacts  on  stream  channel 
geometry,  bottom  substrate  composition, 
water  quantity  and  quality,  and 
stormwater  runoff.  Such  activities  that 
impact  scaleshell  habitat  would  be 
subject  to  review  under  section  7(a)(2) 
of  the  Act,  whether  or  not  critical 
habitat  was  designated.  The  scaleshell 
has  become  so  restricted  in  distribution 
that  any  significant  adverse 
modification  or  destruction  of  occupied 
habitats  would  likely  jeopardize  the 
continued  existence  of  this  species. 
Additionally,  our  regulations  (50  CFR 
part  402)  specify  that  the  jeopardy 
analysis,  like  the  adverse  modification 
or  destruction  of  critical  habitat 
analysis,  consider  the  detrimental  effect 
to  both  survival  and  recovery. 
Therefore,  even  as  the  species  recovers 
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and  its  numbers  increase,  the  jeopardy 
analysis  would  continue  to  protect 
scaleshell  habitat.  As  part  of  the 
outreach  from  this  proposed  rule,  we 
will  notify  the  State  and  Federal 
agencies  of  this  species'  general 
distribution,  and  request  that  they 
provide  data  on  proposed  Federal 
actions  that  might  adversely  affect  the 
species.  Should  any  future  projects  be 
proposed  in  areas  inhabited  by  this 
mussel,  the  involved  Federal  agency 
will  have  the  distributional  data  needed 
to  determine  if  their  action  may  impact 
the  species,  and  if  needed,  we  will 
provide  more  specific  distributional 
information.  Therefore,  habitat 
protection  for  the  scaleshell  can  be 
accomplished  through  the 
implementation  of  section  7  jeopardy 
standard  and  there  is  no  benefit  in 
designating  currently  occupied  habitat 
of  this  species  as  critical  habitat. 

Recovery  of  this  species  may  require 
the  identification  of  imoccupied  stream 
and  river  reaches  appropriate  for 
reintroduction.  Critical  habitat 
designation  of  unoccupied  stream  and 
river  reaches  might  benefit  this  species 
by  alerting  permitting  agencies  to 
potential  sites  for  reintroduction  and 
allowing  them  the  opportunity  to 
evaluate  projects  that  may  affect  these 
areas.  We  are  ciurently  working  with 
state  and  other  Fedend  agencies  to 
p>eriodically  survey  and  assess  habitat 
potential  of  stream  and  river  reaches  for 
listed  and  candidate  aquatic  species. 
This  process  provides  up  to  date 
information  on  instream  habitat 
conditions  in  response  to  land  use 
changes  within  watersheds.  We 
distribute  the  information  generated 
&t>m  river  surveys  and  assessments 
through  our  coordination  with  other 
agencies.  We  will  continue  to  work  with 
State  and  Federal  agencies,  as  well  as 
private  property  owners  and  other 
affected  parties,  through  the  recovery 
process  to  identify  stream  reaches  and 
potential  sites  for  reintroduction  of  this 
species.  Thus,  any  benefit  that  might  be 
provided  by  designation  of  unoccupied 
habitat  as  critical  will  be  accomplished 
more  effiactively  with  the  current 
coordination  process,  and  is  preferable 
for  aquatic  habitats  which  change 
rapidly  in  response  to  watershed  land 
use  practices.  In  addition,  we  believe 
that  any  potential  benefits  to  critical 
habitat  designation  on  occupied  and 
unoccupied  habitats  are  outweighed  by 
additional  threats  to  the  species  that 
would  residt  from  such  designation,  as 
discussed  below. 

All  known  populations  of  scaleshell 
occur  in  streams  flowing  through 
private  lands,  and  if  unoccupied  habitat 
is  needed  for  recovery,  private  lands 


may  also  be  involved.  One  threat  to  all 
siuviving  populations  appears  to  be 
pollutants  in  stormwater  runoff  that 
originate  from  private  land  activities. 
Therefore,  the  survival  and  recovery  of 
this  species  will  be  highly  dependent  on 
landowner  cooperation  in  reducing  land 
use  impacts.  Controversy  resulting  from 
critical  habitat  designation  has  been 
known  to  reduce  private  landowner 
cooperation  in  the  management  of 
species  listed  imder  the  Act.  Critical 
habitat  designation  could  affect 
landowner  cooperation  within 
watersheds  occupied  by  the  scaleshell 
and  in  areas  unoccupied  that  might  be 
needed  for  recovery. 

Though  critical  habitat  designation 
directly  afiiects  onfy  Federal  agency 
actions,  this  process  can  arouse  concern 
and  resentment  on  the  part  of  private 
landowners  and  other  interested  parties. 
Hie  publication  of  critical  habitat  maps 
in  the  Federal  Register  and  local 
newspapers,  and  other  publicity  or 
controversy  accompanying  critical 
habitat  designation  may  increase  the 
potential  for  vandalism  as  well  as  other 
collection  threats.  Scaleshell 
populations  are  especially  vulnerable  to 
vandalism.  This  species  is  foimd  in 
shallow  shoals  or  riffles  in  restricted 
stream  and  river  segments  and  is 
relatively  immobile  and  imable  to 
escape  collectors  or  vandals.  It  inhabits 
remote  but  easily  accessed  areas,  and 
they  are  sensitive  to  a  variety  of  easily 
obtained  commercial  chemicals  and 
products.  Because  of  these  factors, 
vandalism  or  collecting  could  be 
undetectable  and  imcontroUed. 

We  believe  that  the  potential  for 
taking  represents  a  sig^iificant  threat  to 
scaleshell  populations.  The  rarity  of  this 
species  increases  the  likelihood  that  it 
will  be  sought  by  shell  collectors  and  for 
scientific  purposes.  The  publication  of 
critical  habitat,  maps,  and  other 
publicity  accompanying  critical  habitat 
designation  could  increase  that  threat. 
The  locations  of  populations  of  this 
species  have  consequently  been 
described  oidy  in  general  terms  for 
purposes  of  this  rulemaking  action. 

Based  on  the  above  analysis,  we  have 
concluded  that  critical  habitat 
designation  would  provide  little 
additional  benefit  for  this  species 
beyond  those  that  would  accrue  from 
listing  under  the  Act.  We  also  conclude 
that  any  potential  benefit  from  such  a 
designation  would  be  o%et  by  an 
increased  level  of  vulnerability  to 
vandalism  or  collecting  and  by  a 
possible  reduction  in  landowner 
cooperation  to  manage  and  recover  this 
species.  We  have  concluded  therefore 
that  the  designation  of  critical  habitat 
for  scaleshell  is  not  prudent. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
thefr  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequentiy,  Section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensiue  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
us. 

Federal  agency  actions  that  may 
require  conference  and/or  consiUtation 
as  described  in  the  preceding  paragraph 
include  the  issuance  of  permits  for 
reservoir  construction,  stream 
alterations,  waste  water  fricility 
development,  water  withdrawal 
projects,  pesticide  registration, 
agricultural  assistance  programs, 
mining,  road  and  bridge  construction. 
Federal  loan  programs,  water  allocation, 
and  hydropower  relicensing.  In  our 
experience,  nearly  aU  section  7 
consultations  result  in  protecting  the 
species  and  meeting  the  project's 
objectives. 

The  Act  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21, 
in  part,  make  it  illegal  for  any  person 
sub)ef:t  to  the  jurisdiction  of  the  United 
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S  ites  to  take  (includes  harass,  harm, 
p  irsue,  hunt,  shoot,  woimd,  kill,  trap, 
capture,  or  collect;  or  to  attempt  any  of 
tliise),  import  or  export,  ship  in 
ii  iierstate  commerce  in  the  coiu^e  of 
commercial  activity,  or  sell  or  offer  for 
s!  lie  in  interstate  or  foreign  commerce 
at''/  listed  species.  It  also  is  illegal  to 
ssess,  sell,  deliver,  carry,  transport,  or 
Ip  any  such  wildlife  that  has  been 
i[en  illegally.  Certain  exceptions  apply 
}ur  agents  and  agents  of  State 
iservation  agencies. 
7e  may  issue  permits  to  carry  out 
^erwise  prohibited  activities 
ii  tolving  endangered  wildlife  under 
c^itain  circumstances.  We  codified  the 
[ulations  governing  permits  for 
langered  species  at  50  CFR  17.22. 
permits  are  available  for  scientific 
loses,  to  enhanre  the  propagation  or 
ival  of  the  species,  and/or  for 
iidental  take  in  the  course  of 
lerwise  lawful  activities, 
is  our  policy,  published  in  the 
leral  Register  on  July  1. 1994  (59  PR 
34^72),  to  identify,  to  the  maximum 
ent  practicable,  those  activities  that 
or  are  not  likely  to  constitute  a 
lation  of  section  9  of  the  Act.  The 
nt  of  this  policy  is  to  increase  public 
eness  as  to  the  potential  effects  of 
proposed  listing  on  future  and 
oi^going  activities  within  a  species' 
ige.  We  believe  that  the  following 
ivities  are  unlikely  to  result  in  a 
lation  of  section  9: 
1)  Existing  discharges  into  waters 
porting  these  species,  provided  these 
vities  are  carried  out  in  accordance 

existing  regulations  and  permit 
uirements  (e.g.,  activities  subject  to 
ions  402,  404,  and  405  of  the  Clean 
W^ter  Act  and  discharges  regulated 
under  the  National  Pollutant  Discharge 
itnination  System). 

(2)  Actions  that  may  affect  the 
jleshell  and  are  authorized,  funded  or 

ed  out  by  a  Federal  agency  when 
action  is  conducted  in  accordance 

with  any  reasonable  and  prudent 
sures  we  have  specified  in 

ac  dordance  with  section  7  of  the  Act. 

(3)  Development  and  construction 
ac  tivities  designed  and  implemented 
pursuant  to  Federal,  State,  and  local 
w  iter  quality  regulations. 

(4)  Existing  recreational  activities 
su  Ch  as  swimming,  wading,  canoeing, 
aid  fishing. 

We  believe  the  following  activities 
w  ]  uld  be  likely  to  result  in  a  violation 
of  iiection  9;  however,  possible 
vi  2  lations  are  not. limited  to  these 
ac  t  ons  alone: 

(h)  Unauthorized  collection  or  capture 
of  ^e  species; 

[  I)  Unauthorized  destruction  or 
al  ( tration  of  the  species  habitat  (e.g.,  in- 


stream  dredging,  channelization, 
discharge  of  fill  material); 

(3)  violation  of  any  discharge  or  water 
withdrawal  permit  within  the  species' 
occupied  range;  and 

(4)  illegal  discharge  or  dumping  of 
toxic  chemicals  or  other  pollutants  into 
waters  supporting  the  species. 

We  will  review  other  activities  not 
identified  above  on  a  case-by-case  basis 
to  determine  whether  they  may  be  likely 
to  result  in  a  violation  of  section  9  of  the 
Act.  We  do  not  consider  these  lists  to  be 
exhaustive  and  provide  them  as 
information  to  the  public. 

You  should  direct  questions  regarding 
whether  specific  activities  may 
constitute  a  future  violation  of  section  9 
to  the  Field  Supervisor  of  the  Service's 
Coliunbia  Field  office  (see  ADDRESSES 
section).  You  may  request  copies  of  the 
regulations  regarding  listed  wildlife 
from  and  address  questions  about 
prohibitions  and  permits  to  the  U.S. 
Fish  and  Wildlife  Service.  Ecological 
Services  Division,  Henry  Whipple 
Federal  Building.  1  Federal  Drive,  Fort 
Snelling,  MN  55111  (Phone  612/713- 
5350;  Fax  612/713-5292). 

We  intend  that  any  final  action 
resulting  fi-om  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  request  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  Comments  particularly 
are  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species: 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

We  will  take  fnto  consideration  your 
comments  and  any  additional 
information  received  on  this  species 
when  making  a  final  determination 
regarding  this  proposal.  We  will  also 
submit  the  available  scientific  data  and 
information  to  appropriate,  independent 
specialists  for  review.  We  will 
summarize  the  opinions  of  these 
reviewers  in  the  final  decision 
dociunent.  The  final  determination  may 
differ  bom  this  proposal  based  upon  the 
information  we  receive. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  We  must 


receive  requests  within  45  days  of  the 
date  of  publication  of  the  proposal  in 
the  Federal  Register.  Such  requests 
must  be  made  in  writing  and  addressed 
to  Field  Supervisor,  U.S.  Fish  and 
WUdlife  Service,  Ecological  Services 
Field  Office,  608  East  Cherry  Street 
Room  200,  Columbia,  Missouri  65201. 

Executive  Order  12866 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  areieasy 
to  understand.  We  invite  yoiu- 
comments  on  how  to  make  this  rule 
easier  to  understand  including  answers 
to  the  following:  (1)  Are  the 
requirements  of  the  rule  clear?  (2)  Is  the 
discussion  of  the  rule  in  the 
Supplementary  Information  section  of 
the  preamble  helpful  in  understanding 
the  rule?  (3)  What  else  could  we  do  to 
make  the  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to  the  office 
identified  in  the  ADDRESSES  section  at 
the  beginning  of  this  document. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment,  as  defined  imder  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
threatened  species,  see  50  CFR  17.22. 

Refierences  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Field  Supervisor 
(see  ADDRESSES  section). 

Authors:  The  primary  authors  of  this 
proposed  rule  are  Mr.  Andy  Roberts  (see 
FOR  FURTHER  INFORMATION  CONTACT 
section)  and  Ms.  Jennifer  Szymanski 
(see  ADDRESSES  section). 
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List  of  Sulqects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and  record 
keeping  requirements.  Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  amends  part 
17,  subchapter  B  of  chapter  I.  title  50  of 


the  Code  of  Federal  Regulations,  as  set 
forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544:  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 


2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order,  imder  Clams  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17.1 1    Endangered  and  threatened 
wildlife. 


(h)*  *  * 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation wtiere  eridan- 
gered  or  threatened 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Clams 


Mussel,  Scaleshell  ...    Leptodea  leptodon 


U.S.A.  {.^L,  AR,  !L. 
IN,  lA,  KY.  MN, 
MO,  OH,  OK,  SD, 
IN.  Wl). 


NA 


NA 


NA 


Dated:  July  29, 1999. 
John  G.  Rogers, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  99-20965  Filed  8-12-99;  8:45  am] 
BIUJNG  CODE  4310-S6-P 
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ilotices 


THs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
ppblic.  Notices  of  hearings  and  investigations, 
c6fnmittee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
e|(|imples  of  documents  appearing  in  this 
sfi^tion. 
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flSORY  COMMISSION  ON 
CTRONIC  COMMERCE 
uMts  for  Written  Comment 

The  Advisory  Commission  on 
^  sctronic  Commerce  (the  Commission) 
w»s  established  by  Pub.  L.  105-277  to 
conduct  a  thorough  study  of  federal, 
sute,  local  and  international  taxation 
atxl  tariff  treatment  of  transactions  using 
the  Internet  and  Internet  access  and 
oUier  comparable  intrastate,  interstate  or 
international  sales  activities.  The 
dqmmission  is  to  report  its  findings  and 
recommfendations  to  the  Congress  no 
later  than  April  21,  2000.  Notice  is 
hi^by  given  that  the  Commission 
requests  the  submission  of  written 
CMnments  from  interested  persons  or 
oreanizations  with  respect  to  its 
mtindates.  These  comments  must  be 
prepared  in  conformity  with  the 
gji^delines  set  out  below.  Potential 
c^tributors  should  be  aware  of  two 
djBiadlines.  The  deadline  for  receipt  of 
djcicuments  to  be  available  to  the 
Cnmmission  for  its  September  14-15 
mating  is  September  1, 1999.  Other 
sypmissions  should  be  received  as  soon 
a^  {possible,  but  no  later  than  November 
ibl  1999.  The  Commission's  Web  site, 
wfWw.ecommerceconunission.  org,  will 
c^tain  the  latest  information  about 
n^^ting  agendas  and  any  written 

imission  guideline  updates. 

"le  Commission  may  study  the 

lowing  issues: 
Barriers  imposed  in  foreign  markets 
oil  U.S.  property,  goods,  services  or 
iilibrmation  engaged  in  E-commerce  and 
01  United  States  providers  of 
te|ecommimications  services; 

''  *  How  the  imposition  of  such  barriers 
assets  U.S.  consumers,  the 
cotnpetitiveness  of  U.S.  businesses  in 
foreign  markets  and  the  growth  of  the 

^emet; 

The  collection  and  administration 

consmnption  taxes  on  E-Commerce  in 
U.S.  and  abroad,  the  impact  this  has 
OQ  the  global  economy  and  the 


relationship  between  the  collection  and 
administration  of  such  taxes  when  using 
the  Internet  or  not  using  the  Internet; 

•  The  impact  of  the  kitemet  and 
Internet  access  (particularly  voice 
transmission)  on  the  revenue  base  for 
taxes  imposed  under  section  4251  of  the 
Internal  Revenue  Code  of  1986; 

•  Model  state  legislation  that: 

1.  Provides  uniform  definitions  of 
categories  of  property,  goods,  service  or 
information  subject  to  or  exempt  from 
sales  and  use  taxes; 

2.  Ensures  that  Internet  access 
services,  online  services,  and 
communications  and  transactions  using 
Internet,  Internet  access  service,  or 
online  services  are  treated  in  a  tax  and 
technology  neutral  manner  relative  to 
other  forms  of  remote  sales; 

•  The  effects  of  taxation  (or  absence 
of )  on  all  interstate  sales  transactions, 
including  those  using  the  Internet,  on 
retail  businesses  and  on  state  and  local 
governments.  This  examination  may 
include  a  review  of  purchases  from  out- 
of-state  sellers;  and 

•  The  ways  to  simplify  federal,  state 
and  local  taxes  imposed  on  the 
provision  of  telecommunications 
services. 

The  Commission  Must  Adhere  to  These 
Other  Parameters 

•  The  Commission  is  not  authorized 
to  examine  any  fees  or  charges  imposed 
by  the  Federal  Communications 
Commission  or  states  related  to  the 
following: 

1.  Obligations  under  the 
Commimications  Act  of  1934  (47  U.S.C. 
151  et  seq.); 

2.  The  implementation  of  the 
Telecommunications  Act  of  1996  (or 
amendments  made  by  the  Act); 

•  The  Commission  "shall,  to  the 
extent  possible,  ensure  that  its  work 
does  not  undermine  the  efforts  of  the 
National  Tax  Association 
Communications  and  Electronic 
Commerce  Tax  Project." 

Written  Submissions 

Interested  persons  are  invited  to 
provide  comments  in  writing  to  the 
Commission.  Written  comments  should 
be  related  to  the  Commission's  mandate. 
All  those  persons  submitting  conunents 
should  be  aware  that  such  comments 
will  be  available  for  public  inspection. 
The  following  guidelines  should  be 
followed  for  written  comments  that  will 
be  considered  by  the  Commission: 
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•  All  written  comments  and  any 
accompanying  exhibits  must  be  typed  in 
double-space. 

•  One  version  of  all  written 
comments  should  be  sent  electronically 
to 

comments@ecommercecommission.org. 
Thirty  (30)  hard  copies  of  all  written 
comments  should  be  sent  to:  Advisory 
Commission  on  Electronic  Commerce, 
3401  North  Fairfax  Drive,  Arlington,  VA 
22201-4498. 

•  Comments  must  contain  the  name, 
address,  phone  number  and  e-mail 
address  (if  available)  and  capacity  of  the 
person  submitting  the  comments,  as 
well  as  the  Ucunes  of  any  clients  or 
persons  or  organizations  for  which  the 
comments  are  submitted. 

•  For  those  comments  exceeding  two 
pages  in  length  an  executive  sununary 
must  accompany  the  submission.  The 
executive  summary  should  not  exceed 
two  (2)  pages  in  length. 

For  further  information,  contact  the 
Advisory  Commission  on  Electronic 
Commerce,  3401  North  Fairfax  Drive, 
Arlington,  VA  22201-4498,  (703)  993- 
8049. 

Heather  Rosenker, 
Executive  Director. 

(PR  Doc.  99-20941  Filed  8-12-99;  8:45  ami 
BOXING  CODE  0000-00-P 


ADVISORY  COMMISSION  ON 
ELECTRONIC  COMMERCE 

Meetings 

The  Advisory  Commission  on 
Electronic  Commerce  was  estabUshed 
by  Public  Law  105-277  to  conduct  a 
thorough  study  of  federal,  state,  local 
and  international  taxation  and  tariff 
treatment  of  transactions  using  the 
Internet  and  Internet  access  and  other 
comparable  intrastate,  interstate  or 
international  sales  activities.  The 
Commission  is  to  report  its  findings  and 
recommendations  to  the  Congress  no 
later  than  April  21,  2000.  Notice  is 
hereby  given,  that  the  Advisory 
Commission  on  Electronic  Commerce 
will  hold  meetings  on  September  14, 
1999,  from  4:30  p.m.  to  5:30  p.m.  at  the 
Millenniiun  Hotel,  145  West  44th  Street, 
New  York,  New  York  and  on  September 
15, 1999,  from  9:30  a.m.  to  5:00  p.m.  at 
the  Digital  Sandbox,  55  Broad  St.,  New 
York,  New  York.  The  meetings  of  the 
Conunission  shall  be  open  to  the  public. 
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Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  given 
adequate  notice  at  the  Commission's 
offices  at  3401  North  Fairfax  Dr., 
Arlington,  Virginia  22201-4498. 

A  listing  of  the  members  of  the 
commission  and  details  concerning 
their  appointment  were  published  in  the 
Federal  Register  on  June  9, 1999,  at  64 
PR  30958. 
Ifaather  Roaenker, 
Executive  Director. 

(FR  Doc.  99-20942  Filed  8-12-99;  8:45  am] 
■UJNQ  COOE 


DEPAfmiENT  OF  AGRICULTURE 

Submission  for  0MB  RsviSMr; 
Conwisnt  Rsc|usst 

August  9, 1999. 

The  Department  of  Agricultiu«  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  xmder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  coUection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OaO,  Mail  Stop  7602,  Washii^on.  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  8ubmission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  person  who  are  to  respond  to 
the  coUection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  if 


displays  a  currently  valid  OMB  control 
number. 

Forest  Service 

Title:  Grazing  Permit  Administration 
Forms. 

OMB  Control  Number.  0596-0003. 

Summary  of  Collection:  Domestic 
livestock  grazing  currently  exist  on 
approximately  90  million  acres  of 
National  Forest  Service  (NFS)  lands. 
This  grazing  is  subject  to  authorization 
and  administrative  oversight  by  the 
Forest  Service  (FS).  Information  is 
required  for  the  issuance  and 
administration  of  grazing  permits, 
including  fee  collections,  on  NFS  lands 
as  authorized  by  the  Federal  Land 
Policy  and  Management  Act,  as 
amended,  and  the  subsequent  Secretary 
of  Agriculture  regulation  5  U.S.C.  301, 
36  CFR  222,  Subparts  A  and  C.  The  bills 
for  collection  of  grazing  fees  are  based 
on  the  number  of  domestic  livestock 
grazed  on  national  forest  lands  and  are 
a  direct  result  of  issuance  of  the  grazing 
permit.  Information  must  be  collected 
on  an  individual  basis  through  the 
permit  issuance  and  administration 
process.  FS  will  collect  information 
using  several  forms. 

Need  and  Use  of  the  Information:  FS 
will  collect  information  on  the 
ownership  or  control  of  livestock  and 
base  ranch  property;  the  need  for 
additional  grazing  to  roimd  out  year 
long  ranching  operations;  and 
citizenship.  The  information  collected  is 
used  by  FS  in  administering  the  grazing 
use  program  on  NFS  lands.  If 
information  is  not  collected,  it  would  be 
impossible  for  the  agency  to  administer 
a  grazing  use  program  in  accordance 
with  the  statutes  and  regulations. 

Description  of  Respondents:  Busmess 
or  other  for-profit;  not-for-profit 
institutions;  farms.  State,  Local  or  Tribal 
Government;  individuals  or  households. 

Number  of  Respondents:.  7 ,200. 

Frequency  of  Responses:  Reporting: 
Annually;  Other  (as  needed  basis). 

Total  Burden  Hours:  2,950. 

Economic  Research  Service 

Title:  Study  of  Re-Engineering  the 
Welfare  System. 

OMB  Control  Number:  0536-NEW. 

Summary  of  Collection:  In  1996, 
President  Clinton  signed  into  law  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(PRWORA),  thereby  dramatically 
changing  the  system  that  had  provided 
welfare  cash  assistance  and  food  stamp 
benefits  to  low-income  households 
since  the  early  1970's.  In  addition  to  the 
changes  enacted  in  PRWORA,  states 
have  begun  the  process  of  modernizing 
and  improving  their  FSPs.  New 


technological  innovations  have 
increased  the  use  of  computers  to 
provide  enhanced  systems  for  service 
delivery,  eligibility  determination, 
benefit  delivery  and  maintenance  of 
program  integrity.  The  primary  purpose 
of  the  study  is  to  provide  USDA  witii  a 
thorough  view  of  the  administrative 
changes  states  have  made,  are  making, 
or  will  make  to  their  Food  Stamp 
Programs  in  FY  1999.  The  Economic 
Research  Service  (ERS)  has  awarded  a 
contract  to  the  Health  Systems  Research, 
Inc.  (HSR)  to  collect  existing  documents 
from  Food  Stamp  Directors  and  abstract 
data  from  these  dociunents  into  a 
descriptive  database.  States  will  be 
requested  to  provide  doounents  that  fit 
within  six  basic  re-engineering 
categories:  the  changing  role  of  the 
caseworkers;  organizational  changes; 
changes  in  client  tracking  and 
accountability  systems;  changes  in. 
program  accessibility  and  certification 
systems;  increases  in  program 
monitoring  and  evaluation;  and  plans 
for  implementing  the  simplified  Food 
Stamp  Program.  ERS  will  collect 
information  using  mail  and  telephone 
surveys. 

Need  and  Use  of  the  Information:  ERS 
will  collect  information  on  the  number 
and  percentage  of  states  that  have 
implemented  or  plan  to  implement 
administrative  changes  in  their  Food 
Stamp  Program;  the  number  and 
percentage  of  states  and  county- 
administered  programs  that  have 
implemented  or  plan  to  implement 
administrative  changes;  methods  used 
by  states  (regulatory,  legislative, 
executive  order,  etc.)  to  implement 
changes;  differences  between  the  type  of 
administrative  changes  made  between 
states  with  state-administered  FSPs  and 
county-administered  FSPs;  number  and 
percentage  of  states  making 
organizational  changes  in  their 
governmental  structure  as  a  result  of 
welfare  reform;  the  number  and 
percentage  of  states  making 
privatization  efforts,  by  type  of  state  and 
administrative  activity:  and  the  type  of 
privatization  efforts  being  made  by 
states,  by  state  demographic 
characteristics.  The  report  will  be  used 
to  assist  ERS  in  determining  future 
needs  and  measuring  progress  toward 
achieving  Food  Stamp  Program  goals. 

Description  of  Respondents:  State. 
Local  or  Tribal  Government. 

Number  of  Respondents:  102. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  119. 

Economic  Research  Service 

Title:  Emergency  Food  Assistance 
System  Study. 
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I  )MB  Control  Number:  0536-0048. 

5  ummary  of  Collection:  Many 
eqi  srgency  food  providers  are  reporting 
increased  demand-for  their  services  as  a 
result  of  changes  in  the  nation's  welfare 
aqd  food  assistance  safety  net  imder  the 
Pdisonal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
and  decreasing  ability  to  meet  the 
additional  demands.  USDA  is 
coordinating  public  and  private  efforts 
in^toded  to  increase  the  amount  of 
sukplus  food  channeled  through 
Emiergency  Food  Assistance  System 
(EFAS)  providers  by  33  percent  by  the 
year  2000.  On  November  23, 1996, 
President  Clinton  signed  an  executive 
m^inorandimi  directing  all  Federal 
ag^cies  to  join  the  USDA  effort  to 
recbver  excess  food  and  established  a 
Faderal  interagency  task  force  on 
gleaning  and  food  recovery.  USDA, 
through  the  Food  and  Nutrition  Service, 
administers  several  food  assistance 
priqgrams  that  help  low-income 
hdikseholds  obtain  adequate  and 
nijmtious  diets.  The  largest  USDA  food 
assistance  program,  the  Food  Stamp 
Prt:^gram,  is  designed  to  provide  food 
asdstance  programs  by  serving  as  a 
distribution  outlet  for  Emergency  Food 
Assistance  Program  (TEFAP) 
commodities  and  by  providing 
temporary  or  supplemental  food 
assistance  to  many  of  the  same  needy 
poDulations  served  by  USDA  programs. 
A  study  of  the  Emergency  Food 
Assistance  System  is  going  to  be 
CO  dducted.  The  Economic  Research 
Seijvice  (ERS)  previously  obtained  OMB 
asproval  for  the  first  phase  of  this  study 
wmch  was  focused  on  identifying 
prpber  respondents  for  the  purpose  of 
establishing  a  statistically  valid 
sattpling  frame.  In  the  second  phase, 
EI^$  proposes  using  the  sampling  frame 
to  kjonduct  the  study  survey.  ERS  will 
collect  information  in  phase  two  using 
questionnaires  and  telephone 
interviews. 

Jyeed  And  Use  Of  The  Information: 
ERS  will  collect  information  on 
prpviders'  operating  characteristics, 

a  ice  areas,  resource  base,  quantity 
type  of  food  flowing  into  the 
am,  number  of  people  served,  and 
providers'  capacity  to  manage  current 
anfl  future  changes  in  food  demand  and 
re^^urces.  Information  collected  by  the 
EFAS  study  will  help  USDA  assess 
emergency  food  providers  ability  to 
m^age  ciurent  and  future  changes  in 
food  demand  and  resources  and 
determine  whether  additional  programs 
to  ^pport  EFAS  are  needed. 

'description  of  Respondents:  Not-for- 
pr  ^t  institutions;  Local  or  Tribal 
Gqvemment. 
.  \  umber  of  Respondents:  9,046. 


Frequency  of  Responses:  Reporting: 
On  occasion;  Other  (one  time). 
Total  Burden  Hours:  4,941. 

Economic  Research  Service 

Title:  Evaluation  of  the  Impact  of  EBT 
Customer  Waivers  on  Recipients:  New 
EBT  User  Survey. 

OMB  Control  Number:  0536-NEW. 

Summary  Of  Collection:  In  April 
1992,  the  Food  and  Nutrition  Service 
(FNS)  issued  regulations  governing  the 
design,  implementation  and  use  of 
electronic  benefits  transfer  (EBT) 
systems  for  the  issuance  and 
redemption  of  food  stamp  benefits. 
Since  1992,  the  growth  of  EBT  systems 
has  been  dramatic,  and  the  U.S. 
Congress  has  now  mandated  the  use  of 
EBT  systems  in  all  states  by  October  1, 
2002.  Because  experience  with  EBT 
systems  was  somewhat  limited  at  the 
time  the  regulations  were  promulgated, 
the  regulations  included  numerous 
measures  intended  to  protect  recipients' 
rights  and  to  make  EBT  systems  easy  to 
use.  Examples  included  regulations 
which  require  the  FSP  recipients:  (a)  are 
to  be  allowed  to  select  their  own 
personal  identification  niunber  (PIN); 
(b)  are  to  receive  hands-on-training  and 
experience  in  how  to  use  EBT 
equipment;  and  (c)  are  to  receive 
replacement  EBT  cards  within  two 
business  days.  As  more  states 
implement  EBT  and  experience  with 
these  systems  increased,  however, 
efforts  to  reduce  EBT  administrative 
costs  increase  as  well.  State  agencies  are 
requesting  waivers  to  the  EBT 
regulations  so  they  can  try  new  and 
more  efficient  approaches  to  system 
implementation  and  operations.  The 
Economic  Research  Service  (ERS)  will 
collect  information  using  a  survey  to 
learn  about  the  impact  of  three  types  of 
customers  service  waivers  on  recipients. 

Need  And  Use  Of  The  Information: 
ERS  will  collect  information  on  service 
problems  recipients  have  encounter 
with:  PIN  assignment  rather  than  PIN 
selection;  mailing  of  training  materials 
to  recipients  rather  than  hands-on- 
training;  and  extending  the  time  for  card 
replacement  from  two  days  up  to  five 
days.  The  purpose  of  the  study  is  to 
learn  more  about  the  actual  impacts  of 
the  three  customer  service  waivers  on 
recipients  and  how  the  waivers  may 
affect  recipients  and  the  recipients' 
responses.  It  will  also  provide 
preliminary  estimates  of  the  frequency 
of  customer  service  problems  in  selected 
states  with  and  without  the  waivers. 

Description  of  Respondents: 
Individuals  or  households. 

Number  Of  Respondents:  1,400. 

Frequency  of  Responses:  Reporting: 
On  occasion. 


Total  Burden  Hours:  467. 
Nancy  B.  Sternberg, 

Departmental  Clearance  Officer. 

[FR  Doc.  99-20922  Filed  8-12-99;  8:45  am)* 

BaUNG  CODE  3410-01-M 

DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Procedures  for  Submission  of 
Biobased  Products  for  Listing  by 
USDA 

agency:  U.S.  Department  of  Agriculture. 
ACTION:  Notice  and  request  for  comment. 

SUMMARY:  As  required  by  Executive 
Order  13101,  the  U.S.  Department  of 
Agriculture  (USDA)  is  proposing 
guidelines  for  listing  commercially 
available  commercial  and  industrial 
biobased  products  (a  commercial  or 
industrial  product  (other  than  food  or 
feed)  that  utilizes  biological  products  or 
renewable  domestic  agricultural  (plant, 
animal,  and  marine)  or  forestry 
materials)  available  for  purchase  by 
Federal  agencies.  This  notice  includes  a 
generic  definition  of  biobased  products, 
suggested  criteria  for  including  bfobased 
items  in  a  list  to  be  put  together  by 
USDA,  and  a  description  of  the  process 
USDA  will  use  in  considering  items  for 
inclusion  on  the  USDA  Biobased 
Products  List.  USDA  is  seeking  specific 
public  comment  on  the  criteria  and 
process  and  other  comments  as 
appropriate.  USDA  will,  after 
development  of  the  first  list,  also  be 
accepting  items  for  listing  on  an  on- 
going basis. 

DATES:  Comments  should  be  received  on 
or  before  September  13. 1999. 

ADDRESSES:  Individuals  wishing  to 
comment  must  send  an  original  and  two 
copies  of  their  written  comments  to:  J. 
R.  Holcombe,  Jr.;  Office  of  Procurement 
and  Property  Management;  U.S. 
Department  of  Agriculture;  Mail  Stop 
9303;  1400  Independence  Avenue,  SW; 
Washington,  DC  20250.  Please  place  the 
phrase  "USDA  Biobased  Products  List" 
on  your  envelopes  containing 
comments.  The  comments  themselves 
also  should  be  identified  with  the 
phrase  "USDA  Biobased  Products  List". 

FOR  FURTHER  INFORMATION  CONTACT:  J.  R. 
Holcombe,  Jr.,  at  the  address  above  or  by 
E-mail  at 

richard.holcombe@USDA.GOV.  Persons 
requiring  accommodations,  including 
sign  language  interpreters,  should  callj. 
R.  Holcombe.  Jr.  through  Terry  Thir  at 
(202)720-2531  or  TDD  (202)720-8372). 

SUPPLEMENTARY  INFORMATION: 
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l.USDA  Biobased  Products  Coordination 

Council  Functions  by  Member 
2.  Other  Resources 

I.  Authority 

The  designation  and  consideration  of 
biobtised  products  is  authorized  by 
Executive  Order  (EO)  13101,  Greening 
the  Government  Through  Waste 
Prevention,  Recycling,  and  Federal 
Acquisition,  dated  September  14, 1998, 
as  follows: 

Sec.  504.  Designation  of  Biobased  Items  by 
the  USDA.  The  USDA  Biobased  Products 
Coordination  Council  shall,  in  consultation 
with  the  FEE  (Federal  Environmental 
Executive),  issue  a  Biobased  Products  List,  (a) 
The  Biobased  Products  List  shall  be 
published  in  the  Federal  Register  by  the 
USDA  within  180  days  after  the  date  of  this 
order  and  shall  be  updated  biannually  after 
publication  to  include  additional  items;  (b) 
Once  the  Biobased  Products  List  has  been 
published,  agencies  are  encouraged  to  modify 
their  affirmative  procurement  program  to 
give  consideration  to  those  products. 

The  requirement  for  Federal  agencies 
to  consider  biobased  products  is  not 
only  in  Executive  Order  13101,  but  also 
in  Office  of  Management  and  Budget 
(OMB)/Office  of  Federal  Procurement 
Policy  (OFPP)  Policy  Letter  92-4  and 


applies  to  all  Federal  agencies.  E.O. 
13101  is  silent  on  micro-piuchases,  thus 
there  is  no  threshold  or  other  exception 
which  would  discourage  agencies  from 
piuchasing  biobased  products.  Nor  is 
there  any  exemption  for  piuchases  using 
Federal  credit  cards.  While  there  is  no 
stated  equivalent  encouragement  for 
state  and  local  governments  to  purchase 
biobased  products,  generally  state  and 
local  governments  follow  the  Federal 
lead  in  such  matters. 

n.  Background 

Sustained  economic  growth  depends 
on  having  a  secure  raw  material  source 
for  industrial  production.  Petroleum, 
today's  prevalent  industrial  feed  stock, 
is  neither  sustainable  nor 
environmentally  friendly.  Biobased 
products  offer  alternatives  to  petroleum 
and  mineral-derived  industrial  products 
currently  in  the  marketplace  which  may 
have  negative  environmental  impacts. 
Biological  plant  and  animal  systems  and 
processing  streams  in  the  U.S.  food,  feed 
and  fiber  industries  are  renewable  over 
a  short  time  frame  and,  in  general,  at  the 
end  of  their  life  cycle  are  either 
recycled,  or  allowed  to  rettun  in  an 
environmentally  friendly  manner  to  the 
environment.  Utilizing  biobased 
materials  to  produce  industrial  products 
will  expand  the  nation's  capabilities  to 
take  advantage  of  new  and  exciting 
technologies  and  America's  agricultural 
abimdance. 

From  a  procurement  perspective,  a 
broader  range  of  biobased  industrial 
products  will  assist  agencies  in 
successfully  meeting  environmental 
goals  as  outlined  in  E.O.  13101.  From 
the  USDA  perspective,  the  issues  extend 
well  beyond  good  stewardship  of  the 
nation's  resoiuces. 

USDA  is  engaged  in  research  and 
development  activities  for  biobased 
industrial  products.  These  activities  are 
conducted  in-house,  through 
universities  and  colleges,  through 
private  business,  and  through  USDA's 
Alternative  Agricultural  Research  and 
Commercialization  Corporation. 
Partnerships  with  universities,  industry, 
state  and  local  government  and  other 
Federal  agencies  to  create,  apply  and 
transfer  fcaowledge  and  technology, 
have  resulted  in  a  broad  range  of  non- 
food and  non-feed  products  to  meet 
expanding  market  needs.  Some  of  these 
products  offer  many  performance 
advantages  over  conventional  products 
such  as  enhanced  quality,  durability, 
flexibility,  and  strength,  and  are 
biodegradable  when  appropriate. 

Buying  biobased  products  ensures 
that  "biobased  industrial  products  will 
be  a  major  U.S.  economic  growth  area  in 
the  next  century  as  fossil-based 


industrial  products,  such  as  synthetic 
chemicals  and  Uquid  fuels,  were  in  the 
20th  centmy.  Biobased  industrial 
products  will  improve  economic 
security  through  use  of  domestic  versus 
imported  resources,  optimal  use  of 
currently  imused  or  imderused  land, 
and  geographically  widespread 
production  and  manufactiue  across  the 
U.S."  (Quote  frt)m  Vision  for 
Agricultural  Research  and  Development 
in  the  21st  Century,  December  14, 1998, 
prepared  by  the  National  Agriculttu-al 
Biotechnology  Coimcil). 

The  Biobased  Products  List  (BPL) 
does  not  qualify  as  a  nde  making  under 
the  Administrative  Procediue  Act,  5 
U.S.C.  551  et  seq.  The  Biobased 
Products  Coordination  Coimcil  (BPCC) 
listing  of  biobased  products  is  without 
a  binding  effect.  Agencies  are  not 
required  to  purchase  biobased  products, 
and  listing  does  not  guarantee  any  sales 
of  such  products.  Listing  heightens 
awareness  in  the  Federal  acquisition 
community  that  such  products  are 
available.  Listing  acknowledges  that 
these  products  contain  certain  features 
that  may  make  the  products  more 
desirable  for  Federal  agencies.  The 
BPCC  also  is  not  requiring  any  action  be 
taketi  by  the  private  sector.  The  listing 
is  simply  information  dissemination. 
Even  though  not  a  nde,  USDA  is  eager 
to  obtain  public  involvement  in  the 
formulation  of  the  biobased  products 
list  to  develop  a  more  utilitarian, 
comprehensive,  and  informed  list.  For 
those  reasons,  USDA  is  soliciting  public 
comment  through  this  notice. . 

As  stated  above,  the  designation  of 
products  by  USDA  and  the  resulting 
BPL  is  part  of  USDA's  efforts  to 
heighten  awareness  among  those  in  the 
Federal  acquisition  community 
regarding  the  availabiUty  of  such 
products.  Simultaneotisly,  as  a  collateral 
benefit,  USDA  believes  such  listing  will 
promote  the  use  of  products  made  from 
agricultural  materials.  The  intent  of  E.O. 
13101  is  to  tise  the  purchasing  power  of 
the  Federal  government  to  create  new 
markets  and  stimulate  the  development 
of  new  environmentally  preferable 
products,  including  biobased  products, 
for  the  Federal  market.  As  with  recycled 
content  products,  Federal  agency 
prociuement  of  biobased  products  will: 
(1)  demonstrate  their  performance  and 
quality;  (2)  help  to  provide  markets, 
thereby  encouraging  manufacturing;  (3) 
drive  the  development  of  product 
specifications;  (4)  promote  wider 
availability;  (5)  provide  a  model  for 
State  and  local  governments;  and  (6) 
remove  barriers  to  prociuement  and  use 
of  these  products. 

The  Federal  market  place  is  ali^ady 
well  aware  of  mature  biobased  products. 
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suiah  as  cotton  shirts  and  dimensional 
lufftber.  Because  of  the  anticipated  large 
nii^ber  of  biobased  products  of  which 
Feideral  officials  are  unaware,  and  to 
heilp  keep  the  BPL  manageable  and 
useful  as  an  effective  and  efficient 
prpicurement  infonnation  resource, 
U$t)A  has  decided  not  to  list  commonly 
known  mature  products.  Instead,  USDA 
is  publishing  the  BPL  to  promote  new 
us|as  for  conventional  crops,  non- 
coriventional  crops,  biological  products, 
marine  products,  or  forestry  materials. 
Additionally,  by  increasing  the 
acquisition  of  the  number  and  kinds  of 
biobased  products  available  for 
purchase  by  Federal  procurement 
officials,  competition  in  contracting  will 
be|  strengthened.  Successful 
in^j^lementation  of  E.O.  13101  will  have 
sinificant  outcomes  for  U.S.  agriculture 
ani:^  the  environment.  There  will  be 
economic,  enviroiunental  and  societal 
advantages  from  the  development  of 
industrial  feed  stocks  from  agricultural 
materials. 

iDefinitioiis 

"biobased  product'  is  defined  in 
E.O.  13101  as  a  conunercial  or  industrial 
prpduct  (other  than  food  or  feed)  that 
utilizes  biological  products  or 
renewable  domestic  agricultural  (plant, 
anjinal,  and  marine)  or  forestry 
materials. 

I'Mature  markets"  means  a  product 
arf  f  that  exists  with  sufficient 
cotnmercial  sales  so  that,  within  the 
judgment  of  USDA,  no  marketing 
support  is  needed. 

'Environmentally  preferable 
prxiucts"  means  products  that  have  a 
le!  3er  negative  impact  on  human  health 
or  nie  environment  when  compared 
w^  competing  products  that  serve  the 
sanle  purpose.  This  comparison  should 
usej  principles  recommended  in 
guitlance  issued  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
(see  Federal  Acquisition  Regulation 
231703). 

|1hese  are  commonly  recognized 
de^nitions.  The  public  is  encouraged  to 
coiAment  on  these  definitions  and 
suggest  others. 

IVl^odel 

ipis  notice,  and  the  proposed  USDA 
mQlhodology  for  designating  biobased 
products,  is  patterned  after  the 
Gitiidelines  for  Procurement  of  Products 
Containing  Recovered  Material 
(Comprehensive  Procurement 
Guildelines— CPG)  published  by  the  U.S. 
EnH/ironmental  Protection  Agency  (EPA) 
which  designates  items  that  are  or  can 
be  made  with  recovered  materials  (59 
FRj  18852,  April  20, 1994).  In  like 
maimer,  the  USDA  BPL  will  identify 


commercial  or  industrial  products  made 
bom  agricultiu^,  forestry  and  marine 
materials.  The  CPG  implements  section 
6002(e)  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  as  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984,  section  502  of 
E.O.  12873.  and  E.O.  13101.  RCRA 
requires  EPA  to  designate  items  that  can 
be  produced  with  recovered  materials 
and  to  recommend  practices  for  the 
procurement  of  designated  items  by 
procuring  agencies.  E.O.  12873  and  E.O. 
13101  set  forth  procedures  for  EPA  to 
follow  in  implementing  section  6002(e) 
of  RCRA.  Specifically,  EPA  designates 
products  for  agencies  to  purchase  and 
provides  recommendations  for 
purchasing  those  products  containing 
recovered  materials.  Similarly,  E.O. 
13101  directs  that  USDA  identify 
biobased  products  and  prepare  a  list  of 
biobased  products  and  "agencies  are 
encouraged  to  modify  their  affirmative 
prociu^ment  program  to  give 
consideration  to  those  products." 
Updated  infonnation  on  CPG  can  be 
found  at  the  web  site:  http:// 
www.epa.gov/cpg. 

V.  Methodology 

As  soon  as  E.O.  13101  was  signed  on 
September  14, 1998,  USDA  began  its 
efforts  to  compile  a  list  of  biobased 
products  as  required  by  the  E.O.  A 
conunittee  was  appointed  by  USDA's 
BPCC  to  prepare  the  appropriate  notice 
for  the  Federal  Register. 

The  committee  is  made  up  of 
individuals  with  commercialization, 
legal,  legislative,  marketing, 
procvu^ment,  rural  development, 
research,  and  other  technical  expertise 
and  who  meet  to  work  on  the  list.  Early 
in  the  process,  draft  copies  of  the 
proposed  listing  process  were  shared 
with  other  Federal  agencies, 
environmental  organizations,  and  agri- 
industry  groups,  including  the  major 
commodity  representatives.  The  Federal 
Trade  Conunission  was  contacted  to 
seek  their  guidance  with  respect  to 
labeling  products  biobased.  The 
committee  also  utilized  existing 
documents  on  biobased  products 
referenced  in  the  appendix  of  this 
document.  Based  on  public  input, 
research  and  the  expertise  of  the 
committee,  this  notice  for  comment  was 
prepared. 

A  number  of  questions  were  raised 
diuing  the  committee  deliberations. 
Many  of  these  related  to  the  standard 
procurement  requirements  of  price, 
performance,  and  availability.  Some  are 
answered  below  imder  the  criteria 
section,  while  a  number  of  other 
considerations  are  conveyed  imder 


section  VII  entitled  "Questions  and 
Answers'. 

USDA  proposes  to  designate  biobased 
products  by  establishing  and 
maintaining  a  list  of  product  categories. 
For  this  document  we  have  combined 
some  categories  of  commercial  and 
industrial  products.  Other  categories  are 
not  listed  because  they  do  not  designate 
products  which  are  purchased  by 
government  procurement  officials.  This 
document  is  presented  to  the  public  for 
comment.  USDA  is  providing  an 
opportunity  for  interested  parties  to 
suggest  changes  (alterations,  additions 
or  deletions)  to  the  designated 
categories.  USDA  will  consider  the 
timely  comments  and  publish  its 
decision  in  the  Federal  Register  as  a 
notice.  Over  time  USDA  will  determine 
whether  the  world  wide  web  or  a 
similar  electronic  communication 
system  may  be  adequate  to  allow  open 
public  review  and  comment.  If  this 
determination  is  made,  the  electronic 
system  will  be  used  to  supplement 
publication  in  the  Federal  Register. 

USDA  also  will  issue  guidance  in  the 
Federal  Register  on  buying  biobased 
products  in  a  Biobased  Products 
Advisory  Notice  (BPAN).  The  BPANs 
will  recommend  biobased  content 
ranges  or  other  descriptors  for  biobased 
products  and  will  be  based  on  current 
information  on  commercially  available 
biobased  content  products.  Content 
levels  will  be  updated  as  marketplace 
conditions  change.  BPANs  will  be 
prepared  and  published  in  the  Federal 
Re^ster  for  public  comment  in  the  same 
maimer  as  the  BPL. 

USDA  will  list  products  and  sources 
for  these  products  on  a  world  wide  web 
site  to  allow  buyers  to  use  the 
designation  of  products  as  a  "yellow 
pages"  to  seek  out  biobased  products  for 
their  use.  Biobased  products  which 
USDA  is  aware  of  will  be  listed  on  the 
site.  USDA  will  not  guarantee  the 
validity  of  the  advertising  claims 
presented  by  the  vendor  to  inform 
USDA  of  the  product.  Vendors  are 
advised  that  their  advertising,  labeling, 
and  other  marketing  claims  should 
comply  with  the  U.S.  Federal  Trade 
Commission's  Guides  for  the  Use  of 
Environmental  Marketing  Claims,  16 
CFR  Part  260.  USDA  also  does  not 
endorse  any  products  on  the  list. 
Vendors  may  submit  information  to 
describe  their  products  and  its 
availability  at  any  time  after  a  suitable 
category  is  developed. 

Products  may  be  listed  in  more  than 
one  category.  The  extent  of  information 
to  be  offered  USDA  to  support  listing  a 
product  is  determined  by  the  vendor. 
Should  USDA  reject  a  proposed  listing. 


44188 


Federal  Register /Vol.  64.  No.  156 /Friday.  August  13.  1999 /Notices 


the  vendor  will  be  informed  of  the 
reasons  and  allowed  to  resubmit. 

While  directed  primarily  at  Federal 
executive  branch  agencies,  the  BPL  and 
BPAN  information  is  helpful  to 
everyone  interested  in  purchasing 
biobased-content  products.  It  is 
expected  that  state  and  local 
governments  and  commercial 
businesses  wiU  find  the  BPL  and 
supporting  information  helpful. 

As  part  of  the  BPL  designation 
process.  USDA  will  make  its  supporting 
documentation  and  background 
information  available.  In  addition, 
product  research  information  will  be 
published  in  a  technical  backgroimd 
document  that  discusses  product 
availability,  performance,  relevant 
specifications,  government  purchasing, 
and  other  pertinent  issues. 

All  proposals,  designations,  and 
recommendations  will  be  published  in 
the  Federal  Register  with  a  brief 
description  for  each  of  the  designated 
products  listed  (BPAN).  The  pubUc  also 
can  view  USDA's  recommended 
biobased  content  range,  or  other 
descriptors  and  a  list  identifying 
manufacturers,  vendors,  and  suppliers 
for  each  product  at  a  web  site  to  be 
created. 

USDA's  method  for  identifying, 
proposing,  and  designating  BPL 
products  is  developed  based  on  the 
experience  of  EPA  in  the  designation  of 
recycled-content  products  and  on  the 
direction  set  up  in  E.0. 13101,  section 
504.  Prior  to  issuing  or  revising  the  BPL. 
USDA  will  consult  with  Federal 
acquisition  officials.  EPA  and  the 
Federal  Environmental  Executive  (FEE) 
required  under  E.0. 13101,  to  identify 
additional  criteria  to  consider  when 
selecting  (product  areas)  products  for 
designation. 

However,  these  product  categories  are 
not  all  inclusive  and  other  categories 
may  be  suggested  through  the  comment 
process.  Many  of  the  products  under 
these  categories  in  this  first  list  are  those 
known  to  USDA  or  its  partners  because 
USDA  has  performed  research,  initiated 
technology  transfer,  or  provided 
commercialization  assistance  for  these 
products.  USDA  realizes  there  are  many 
biobased  industrial  products  developed 
by  the  private  sector  with  little  or  no 
Federal  assistance.  These  will  also  be 
considered  for  listing  without  bias.  The 
biobased  industrial  products  list  will  be 
amended  periodically  to  incorporate 
additional  products  or  categories  based 
on  public  participation.  Following  is  a 
summary  of  USDA's  selection  criteria. 


VI.  Criteria  for  Proposing  Biobased 
Products 

USDA  proposes  to  evaluate  five 
primary  concerns,  which  every  product 
must  meet,  when  examining  products 
for  proposed  listing.  Products  proposed 
for  listing  must: 

(1)  Contain  Biobased  Materials 

Products  with  a  higher  percentage  of 
biobased  content,  are  considered  better. 
Products  must  be  manufactured  with 
raw  materials  that  are  domestically 
produced  from  agricultural 
production — farming,  ranching,  forestry, 
aquaculture — or  from  materials  derived 
during  the  processing  of  these  biobased 
products.  Particular  attention  is  paid  to 
those  products  produced  from  materials 
that  are  a  significant  component  of  the 
waste  stream. 

(2)  Readily  Available 

The  products  USDA  selects  for 
designation  are  available  from  national, 
regional,  or  local  sources.  The  relative 
availability  of  a  product  influences  the 
ability  of  a  procuring  agency  to  seciu« 
a  reasonable  price  and  an  adequate  level 
of  competition  when  procuring  it. 
USDA  does  not  intend  to  designate 
experimental  or  developmental 
products  imtil  it  can  be  shown  that  they 
meet  these  evaluation  criteria,  in 
particular,  commercial  availability. 
Several  of  the  technologies  behind  the 
products  are  new  and  supported  by 
patents.  Some  of  these  products  have 
been  developed  through  Cooperative 
Research  and  Development  Agreements 
(CRADAs)  while  other  companies  have 
licensed  USDA  developed  technologies. 
Given  this  knowledge,  the  committee 
felt  it  would  be  in  the  Government's 
interest  to  purchase  those  products 
developed  with  Federal  research  and 
commercialization  dollars.  Sole-soiuce 
products  may  be  listed.  Additionally, 
although  competition  is  desirable,  all 
applicable  patents  shall  be  recognized. 
However  it  was  also  felt  that  the 
promotion  of  these  technologies  would 
encourage  other  companies  to  commit 
funds  to  enter  the  market  thus  leading 
to  greater  competition. 

(3)  Reasonably  Priced 

It  also  is  important  for  the  product  to 
be  priced  competitively.  It  is  highly 
desirable  that  there  is  adequate 
competition  among  suppliers  of  the 
product. 

(4)  Performance 

Products  must  meet  commercial  or 
Federal  performance  standards  and 
specifications. 

If  product  and  service  providers  make 
marketing  claims  r^arding  the 


environmental  attributes  of  their 
product  or  service,  including  claims  of 
environmental  preferability,  the  claims 
should  conform  to  the  Federal  Trade 
Commission's  (FTC's)  Guides  for  the 
Use  of  Environmental  Marketing  Claims 
(Green  Guides),  16  CFR  Part  260.  A  copy 
of  the  Green  Guides  can  be  obtained 
through  FTC's  website:  www.ftc.gov 
(select  "Consiuner  Protection",  then 
select  "Environment",  then  select 
"Guides").  As  explained  in  the  FTC 
Green  Guides  (16  CFR  260.5),  any  party 
making  a  claim  concerning  a  product's 
environmental  attribute  "must,  at  the 
time  the  claim  is  made,  possess  and  rely 
upon  a  reasonable  basis  substantiating, 
the  claim.  A  reasonable  basis  consists  of 
competent  and  reliable  evidence.  In  the 
context  of  environmental  marketing 
claims,  such  substantiation  will  oiten 
require  competent  and  reliable  scientific 
evidence,  defined  as  tests,  analyses, 
research,  studies  Or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procediu«s  generally  accepted  in  the 
profession  to  yield  accurate  and  reliable 
results."  The  Green  Guides  (16  CFR 
260.5)  provide  guidance  on  the  use  of 
environmentally  preferable  claims,  as 
well  as  other  claims  such  as 
biodegradable,  recycled,  recyclable, 
non-toxic,  and  ozone  friendly. 

The  Green  Guides  state  that  either  an 
unqualified  or  inadequately  qualified 
claim  that  a  product  is  environmentally 
preferable  implies  to  consumers  that  a 
product  is  generally  environmentally 
superior  to  others.  Such  an  overall 
superiority  claim  would  be  difficult  to 
substantiate.  Accordingly, 
environmentally  preferable  claims 
should  be  accompanied  by  language 
limiting  the  preferability  claim  to  the 
particular  attributes  that  can  be 
substantiated.  In  other  words,  the  claim 
should  explain  which  specific  product 
features  or  attributes  benefit  the 
environment  (for  example,  the  product 
is  non-toxic,  contains  no  VOCs,  and 
comes  in  a  recycled  package).  In 
addition,  the  Green  Guides  state  in  16 
CFR  260.6,  260.7  that  when 
environmental  seals-of-approval  or 
other  certifications  are  used,  they 
should  be  accompanied  by  information 
explaining  the  basis  for  the  award. 

(5)  Meets  EPA 's  EPP  Guiding  Principles 

Products  must  meet  the 
Environmentally  Preferable  Products 
(EPP)  Guiding  Principles  as  published 
by  the  EPA.  (See  definitions  section  III 
above  for  the  definition  of  EPP.  The  EPP 
Guiding  Principles  are  listed  below.) 


Gtdding  Principle  1:  Environment  + 
Piice  +  Performance  =  EPP 

Environmental  considerations  should 
bocome  part  of  normal  purchasing 
pt^ctice,  consistent  with  such 
trkditional  factors  as  product  safety, 
pflce,  performance,  and  availability. 

Ginding  Principle  2:  Pollution 
Piwvention 

^nsideration  of  environmental 
preferability  should  begin  early  in  the 
acquisition  process  and  be  rooted  in  the 
etnic  of  pollution  prevention  which 
strives  to  eliminate  or  reduce,  up  front, 
potential  risks  to  human  health  and  the 
ei^|rironment. 

Gtliding  Principle  3:  Life  Cycle 
P^tspective/Multiple  Attributes 

product's  or  service's 
irironmental  preferability  is  a  function 
lultiple  attributes  from  a  life  cycle 
p^t'spective. 

Gliding  Principle  4:  Magnitude  of 
'act 

letermining  environmental 
pt4ferability  might  involve  comparing 
eByiromnental  impacts.  In  comparing 
enviroiunental  impacts.  Federal 
agencies  should  consider:  the 
r^ersibility  and  geographic  scale  of  the 
e^LVironmental  impacts,  the  degree  of 
difference  among  competing  products  or 
services,  and  the  overriding  importance 
of  protecting  human  health. 

Giiiding  Principle  5:  Environmental 
Pe^ormance  Ii^ormation 

j  Comprehensive,  accurate,  and 
meaningful  information  about  the 
eByiromnental  performance  of  products 
Of  Services  is  necessary  in  order  to 
dMermine  environmental  preferability. 

Copies  of  EPA's  final  EPP  guidance 
dMniment  can  be  obtained  by  calling  the 
Pbllution  Prevention  Information 
clearinghouse  (PPIC)  at  (202)  260-1023. 
text  included  here  is  our 
ierstanding  of  the  guidance  being 
lized.  We  intend  to  use  the  final 
idance  published  by  EPA  in  operation 
le  Biobased  Products  List.  The 
|>posed  EPP  guidance  was  published 
I  public  comment  at  60  FR  50722, 
September  29, 1995,  and  is  available  on 
i  Internet  at  (http://www/epa.gov/ 
s/EPA-TOX/1995/September/Day- 
j'pr-l 39.html).  We  will  rely  on 
lufacturers'  advertising  claims  as  a 
^-certification  of  these  five  principles. 

Vtl.  Proposed  Categories  of  Products  for 
sideration 

Icey  component  of  the  BPL  program 
JSDA's  list  of  designated  products 
]  the  accompanying  biobased  content 
r^Qooamendations.  USDA  is  proposing 


to  designate  products  in  the  categories 
listed  below.  USDA  also  will  publish 
final  or  proposed  biobased  content 
recommendations  for  each  product.  At 
this  point,  the  proposed  categories  are 
listed  for  informational  and  discussion 
purposes  only.  USDA  is  interested  in 
learning  about  category  areas  for 
potential  futiu^  designation.  There  is 
not  a  specific  list  of  the  information, 
which  USDA  requires  before 
considering  a  product,  although  the 
discussion  above  under  "Criteria  for 
Proposing  Biobased  Products"  should 
^provide  general  guidance  for  those 
wishing  to  submit  products  for  listing. 

More  details  about  USDA's 
information  needs  and  the  agency's 
decision-making  process  will  be 
provided  after  public  input  is  received 
from  this  nulicu. 

Category  1 :  Absorbents/Adsorbents 

Within  this  category,  the 
environmental  preferability  of  the  entire 
product  (e.g.,  absorbent/ adsorbent  and 
the  casing  or  framework  holding  or 
enclosing  the  absorbent/adsorbent)  must 
be  addressed  by  the  buyer.  Product 
examples  imder  consideration  for  listing 
include: 

Vegetable  starch 
Cotton  and  cotton  linters  (cotton  pads, 

oil  absorbents) 
Wool  (low  value  wool  is  used  to  make 

adsorbent  pads) 
Kenaf  (oil  absorbent) 
Agricultural  wastes  (such  as  com  stover, 

peanut  hulls,  and  other  crop  residues 

to  absorb  liquids  and  petroleum) 

Category  2:  Adhesives/Inks/Coatings 

Within  this  category  a  number  of 
adhesives  have  been  developed  which 
utilize  plant  proteins,  plant  starches  and 
plant  oils.  These  adhesives  generally 
have  low  or  no  emissions  (below  EPA 
standards  where  applicable)  of 
hazardous  air  pollutants  and  volatile 
organic  compounds  (VCX^'s).  Examples 
of  products  Using  biobased  adhesive 
under  consideration  for  listing  include: 
Plywood 

Finger-jointed  lumber 
Engineered  wood  building  components 

(laminated  beams,  trusses,  etc.) 
Decorative  composites 
Fiber  board  panels 
Paper  board 

Plant  oils  are  used  to  make  inks.  To 
be  considered  a  plant-based  ink,  the  ink 
must  contain  a  minimum  of  20  percent 
by  voltune  of  plant  oil  (Vegetable  Ink 
Printing  Act  of  1994,  Pub.L.  103-348). 
Examples  under  consideration  for 
listing  include: 
Soy  ink 

(In  regards  to  this  product,  in  its  own 
agency  print  shops,  the  Federal 


government  buys  ink.  However,  it  also 
buys  printing.  "The  intent  of  this 
designation  is  to  have  Federal 
procurement  officials  purchase  soy  inks 
for  in-house  use  and  specify  the  ink  for 
contracted  printing.)  Also  in  the 
development  stage  at  this  time  is  a 
broader  range  of  inks  such  as  silkscreen 
and  flexography,  toners  for  copiers  and 
laser  printers,  Inkjet  printer  inks,  textile 
inks  and  higher  soy  content  UV  cured 
inks  for  a  variety  of  piuposes.  When 
these  products  are  commercially 
available,  they  will  be  designated  if 
appropriate.  Plant  oils  are  also  used  in 
a  number  of  paints  and  coatings. 
Examples  under  consideration  include: 
Concrete  sealants  and  waterproofing 
Concrete  stains 

Wood  sealers  and  waterproofing 
Architectiiral  coatings 
Metal  coatings 
Form  release  agents 
Corrosion  inhibitors  and  polishes. 

Category  3:  Alternative  Fuels  and  Fuel 
Additives 

Within  this  category  agricultural  raw 
materials,  derivatives,  or  bypin  Jucts 
have  been  used  to  develop  alternativ'e 
fuels.  Examples  under  consideration  for 
listing  include: 
Motor  Fuels 

Biodiesel  (made  frtim  plant  based  oils 
or  animal  fats) 

Ethanol  (made  from  com  or  other 
biomass) 
Energy  Fuels 

Fuel  pellets  (Generally  such  products 
contain  over  60  percent  ^y  weight 
agricultural,  forest,  or  other  woody  fiber, 
produce  less  than  20  percent  ash  after 
complete  combustion,  and  contain  less 
than  15  percent  moistiu«.) 

Category  4:  Construction  materials/ 
Composites 

This  category  includes  wood  products 
and  composites  frt)m  woody  and 
agricultural  materials,  residues,  and 
wastes.  Within  this  category,  products 
must  be  derived  from  agricultural  crop, 
forest  materials,  or  crop  residue 
(includes  woody  materials).  The  woody 
materials  can  be  from  activities  such  as 
thinning,  or  fuel  reduction  in  plantation 
stands,  regenerated  forest  stands,  or 
intensively  cultured  short  rotation 
woody  stands,  i.e.  less  than  10  years,  or 
from  wood  residue,  or  recovered  wood 
products.  Products  produced  from 
recovered  agricultural  wastes  (including 
waste  paper)  need  not  meet  the  short 
rotation  woody  crop  requirement  during 
the  manufacturing  process.  Examples 
under  consideration  for  listing  include: 
Wall  systems  made  bom  compressed 

wheat  straw  or  other  plant  fibers 
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Fiber  board  made  from  wheat  or  other 

cereal  straw,  sugarcane  bagasse,  or 

other  plant  fibers 
Composites  made  from  soybean  meal  or 

other  plant  proteins 
Molded  auto  parts  from  vegetable  fibers 
Building  or  office  frimishings  (desks, 

tables,  cabinets,  etc.)  made  bom 

biobased  composites 

Hus  category  includes  wood  products 
and  composites  bom  woody  and 
agricultural  materials  which  are  bound 
with  biobased  resios.  Examples  under 
consideration  for  listing  include: 
Plywood 

Fin^-jointed  lumber 
Engmeered  wood  building  components 

(laminated  beams,trusses,  etc.) 
Decorative  composites 

The  category  may  also  include 
thermoset  plastics  and  reinforced  plastic 
parts  and  plastic  foam  insulation 
materials  made  frtim  vegetable  oil  or 
protein-based  resins.  Examples  under 
consideration  include: 
Rigid  foam  insulation 
Door  and  window  components 
Molded  reinforced  plastic  automotive 

and  equipment  parts 

Category  5:  Lubricants/Functional  fluids 

Within  this  category  products  include 
oils  and  greases.  Products  are  generally 
made  from  soybean,  canola,  rapeseed, 
com  or  other  plant  materials.  Examples 
under  consideration  for  listing  include: 
Vehicle  lubricants  (crankcase  oils, 

transmission  fluids,  fifth  wheel 

grease,  all  purpose  total  loss 

lubricants) 
Vehicle  fluids  (windshield  washer  fluid 

from  ethanol) 
Air-cooled  engine  lubricants  (crankcase 

oils,  greases) 
Hydraiuic  fluids 
Gearbox  oils 
Metal  working  fluids  and  cutting  oils 

Total  loss  lubricants:  (including  2- 
cycle  engine  oils,  rail  and  flange 
lubricants,  wire  rope  and  cable 
lubricants,  pump  drip  oils,  bar  chain 
oils,  lumber  skid  lubricants,  asphalt 
release  agents,  concrete  form  release 
oils,  and  penetrating  oils). 

Category  6:  Renewable  alternative  fiber 
papers/Packaging 

Within  this  category,  products  must 
have  at  least  30  percent  recovered 
content  fiber  (E.0. 13101),  in  addition  to 
biobased  content,  and  the 
manufacturing  process  should  use  less 
(or  zero)  chlorine  during  bleaching  than 
traditional  tree  fiber  produced  papers. 
Crops  must  be  of  short  rotation  (less 
than  ten  years)  cropping  system 
required.  Examples  under  consideration 
include  papers  which  have  as  their  raw 
materials  soiut:e: 


Kenaf 

Other  short  term  fibers 

Because  they  are  mature  markets,  rag 
and  linen  papers  are  not  suggested  for 
consideration. 

Category  7:  Solvents/Cleaners/ 
Surfactants 

Within  this  category  examples  of 
products  under  consideration  for  listing 
include: 

Citrus  based  cleaners 
Soy-based  cleaners  and  degreasers 
Soy-based  solvents 
Soy-based  paint  strippers  and  graffiti 

removers 
Soy-based  adhesive  removers 
Pesticide  adjuvants  and  surfactants 
Dormant  oil  sprays  for  disease  and 

insect  control 
Other  plant  oil  based  solvents  and 

cleaners 

Category  8:  Plant  based  plastics 
/Degradable  polymers/films 

Within  this  category  examples  under 

consideration  for  listing  include: 

Plant  starch  compostable  cutlery 

Polylactic  acid  (PLA)  compostable 
cutlery 

Paper  plates  coated  with  starch 

Protein  derivatives  or  PLA 
(compostable) 

Plant  protein  used  to  make  films  and 
biodegradable  bags 

Loose  fill  packing  peanuts  frt>m  starch 
or  other  natural  plant  materials 

Flexible  polyurethane  foams  made  with 
soybean  oil  based  polyols  (molded 
cushions  and  pads  for  furniture, 
automotive  seats,  dashboards,  etc.) 

Resilient  poljmrethane  components 
made  with  soybean  oil  based  polyols 
(molded  cases  and  covers  for 
appliances,  telephones,  computers, 
etc.) 

Rigid  insulating  foams  made  bom.  soy 
proteins  (insulation  for  refrigerators, 
freezers,  coolers,  appliances) 

Category  9:  Landscaping  products 

Within  this  category  a  number  of 
landscape  materials  are  produced  by 
composting  green  wastes.  Some 
biobased  materials,  when  used  as 
absorbents,  can  also  bioremediate 
hydrocarbons.  Examples  under 
consideration  for  listing  include: 
Potting  soil 
Soil  amendments 
Protein-based  mulching  films 

Category  10:  Biocontrol/Bioremediation 
Media 

Within  this  category  are  products 
which  contain  microbes  which  prevent 
plant  diseases  thus  reducing  or 
eliminating  the  need  for  chemical 


pesticides.  Bioremediation  products 
may  also  be  used  to  simultaneously 
remove  or  separate  toxic  or  hazardous 
substances  from  soil  or  surface  water 
while  promoting  the  development  of 
native  microbe  populations  to  hasten 
biodegradation  of  residual  amoimts  of 
hazardous  substances.  Examples  imder 
consideration  for  listing  include: 

Biocontrol  potting  mix 

Cotton  linters 

Oil  spill  clean-up  materials 

Category  1 1 :  New  fibers/Filler/Yam/ 
Insulation 

Within  this  category  several  new 
fibers,  or  fibers  which  were  once 
common  in  the  U.S.,  are  under 
development  or  redevelopment. 
Examples  under  consideration  for 
listing  include: 

Kenaf  (used  as  absorbent,  paper,  and 

clothes) 
Flax  (clothes) 
Ramie  (clothes) 
Low  grade  wool 
Low  grade  cotton 
Milkweed  (yam,  pillow  filler,  oil) 
Plant  lignin  as  adhesives 

Category  12:  Enzymes/Intermediate 
Chemicals 

Enzymes  are  sometimes  referred  to  as 
biocatalysts.  They  can  be  used  to 
accelerate  a  broad  range  of  chemical 
reactions,  which  occur  in  everyday  life 
and  are  used  in  production  of  a  variety 
of  materials.  Agriculturally-based 
enzymes  and  chemicals  are  found  in 
such  products  as  pharmaceuticals, 
detergents,  cleaning  agents,  cotton 
textile  surface  treatments,  personal  care 
products,  and  microbial  agents.  The 
committee  had  difficulty  with  this 
category.  While  we  realize  these  are 
important  manufacturing  processes  and 
utilize  agricidtural  raw  materials,  we 
felt  there  was  a  need  to  directiy  link  the 
use  of  an  agricultural  enzyme/chemical 
to  a  commercial  product  which  would 
be  available  for  purchase  by  Federal 
procurement  officials,  because  that  is 
the  primary  focus  of  this  notice.  Thus, 
we  have  only  mentioned  broad  product 
categories.  We  seek  public  comment  to 
decide  what  individual  products  shoidd 
be  listed  under  this  category.  We  also 
seek  public  comments  as  to  whether  or 
not  this  should  even  be  a  category  at  all. 

Category  13:  Other 

Cosmetics:  Vegetable  oils  and  small 
molecule  plant  starches  are  one  of  the 
raw  ingredients  in  a  number  of  cosmetic 
applications. 

Pharmaceuticals/nutraceuticals: 
Bioactive  compounds  and  complexes 
are  being  extracted  from  plant  materials 
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prevention  and  treatment  of 
ases. 

lucts  No  Longer  Under 
sideration 

lo  entries  at  this  time. 


ucts  That  USDA  Has  Decided  Not 
Tc  designate 

ithe  committee  has  made  the 
detbrmination  to  focus  on  commercial 
an(|  industrial  products  and  to  avoid 
m>  iture  products,  be  they  product  areas 

products  themselves.  The  committee 
dbas  not  foresee  a  need  to  designate 
products  such  as  cotton  fabrics  or 
ditiensional  lumber  presently  in  the 
ccmunercial  marketplace.  Composite 
lumber,  which  utilizes  low  value  woods 
or  other  fiber  waste  and  is  made  using 
enjvironmentaiiy  hiendly  glues  and 
prticesses,  would  be  considered 
hctwever.  Products  must  be  produced 
from  renewable  and  sustainable 
ref  purees.  Our  emphasis  is  on  biobased 
or^bnic  products,  not  natiual  or  organic. 

^s,  mined  products  are  generally  not 

er  consideration.  Petroleum-based 

ucts  are  generally  not  under 

isideration  unless  the  end  product  is 

gmshed  by  the  incorporation  of 

retUBwable  biobased  materials. 

I.  Questions  and  Answers 

it  is  the  Biobased  Products 
Cf^rdination  Council  (BPCC)? 

mhe  BPCC  was  established  by  virtue 
of  {4  Decision  Memorandum  signed  by 
th^i  Secretary  of  Agriculture  on 
Se{{^tember  13, 1995.  The  Council  is 
chared  by  the  USDA  Under  Secretary 
for  Research,  Education,  and 
Economics.  The  Council  promotes 
CO  [junercial  and  industrial  biobased 
pr  nlduct  research,  development,  and 
co[^unercialization  through  information 
sha^ng,  implementation  of  strategic 
pli^ming.  and  provision  of  policy  advice 
to  the  Secretary.  Ten  USDA  agencies  are 
m( )  nbers  of  the  Council  and  include: 
Fciest  Service,  Agricultiual  Research 
Service,  Cooperative  State  Research, 
Eqi^cation,  and  Extension  Service, 
Office  of  Energy  Policy  and  New  Uses, 
Alternative  Agricultural  Research  and 
Cc  ikunercialization  Corporation,  Foreign 
A{iicultural  Service,  Natural  Resources 
Conservation  Service,  Agricultiual 
M^keting  Service,  Rural  Business- 
Cooperative  Service,  and  the  Office  of 
the!  Assistant  Secretary  for 
Adhunistration. 

Why  Are  Biobased  Products 
onmentally  Preferable? 

luse  of  their  carbohydrate 
istry,  biobased  products  are 
ieved,  within  USDA,  to  be  generally 
pr^  erable  to  those  made  from 


hydrocarbons.  However,  not  all 
biobased  products  are  environmentally 
preferable.  For  the  purposes  of  E.O. 
13101,  USDA  is  listing  only  those 
products  which  are  considered  by 
USDA  to  be  within  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Environmentally  Preferable  Products 
Guidelines. 

Should  the  Biobased  Product  List 
Contain  Only  Products  That  Are 
Commercially  Available,  or  Should 
Products  Now  in  the  Besearch  Stage 
Also  Be  Included?  Is  the  Product 
Available  Only  in  a  Limited  Geographic 
Area? 

The  committee  unanimously  agreed 
that  generally  only  those  products  in 
commercial  production  and  generally 
available  nationally  should  be  included. 
However,  geographic  exceptions  can  be 
considered.  For  instance,  landscaping 
materials  are  usually  produced  and 
consumed  regionally  since  it  is  not 
economical  to  transport  such  materials 
over  long  distances.  Starch-based 
packing  peanuts  are  another  example. 
Both  these  products  should  be  used  near 
the  point  of  production.  In  some 
instances,  a  company  may  be  national  in 
scope  but  have  regional  operations  to 
address  transportation  and  other 
economic  issues. 

Should  There  Be  a  Minimum  Percentage 
of  Biobased  Materials  in  the  Products 
Suggested  for  Listing? 

Since  the  biobased  products  cover  a 
wide  range  of  industries,  it  was  felt  no 
one  percentage  could  be  fairly  applied 
across  the  board.  Instead,  the  committee 
agreed  that  each  category  of  products 
could  have  their  own  percentage 
requirements  by  weight  or  voliune  based 
on  what  the  committee  could  learn 
about  that  category.  The  committee  does 
believe  that  the  products  should  contain 
the  largest  percentage  of  biobased  raw 
materials  possible.  Persons  commenting 
on  this  notice  are  encouraged  to  address 
the  percentage  issue. 

What  About  One  Biobased  Product 
Replacing  Another? 

In  its  deliberations,  the  committee 
considered  the  possibility  of  one 
biobased  material  displacing  another 
biobased  material  as  feedstock,  thereby 
resulting  in  no  net  reduction  in 
materials  available.  We  also  discussed 
whether  the  diversion  of  biobased 
materials  from  one  product  to  another 
could  possibly  create  shortages  in 
feedstocks  for  one  or  both  products;  and 
the  ability  of  manufacturers  to  obtain 
biobased  materials  in  sufficient  quantity 
to  produce  the  product  under 
consideration.  The  committee  believes 


the  likelihood  of  these  displacements 
happening  is  not  great,  and  that  it  is 
more  important,  at  this  juncture,  to 
stimulate  the  production  of  biobased 
products.  If  substitution  occurs  at  some 
futxu«  date,  USDA  will  consider 
developing  guidelines  to  deal  with  the 
situation. 

Will  Products  Be  Listed  by  Company 
Name? 

One  of  the  issues  considered  was 
whether  or  not  to  list  products  by 
manufacturer  name  and  address  in  the 
initial  notice.  The  committee  believes  it 
was  prudent  to  first  get  full  public 
comment  on  the  guidelines,  categories, 
criteria  and  methodology  (process) 
before  proceeding  to  list  products  by 
manufactvuers.  It  is  the  intent  of  the 
USDA  to  incorporate  these  public 
comments  into  a  notice  60  days  after  the 
publication  of  this  request  for  comment. 
That  notice  will  call  for  the  submission 
of  information  from  companies  which 
have  products  they  believe  will  fit  the 
defined  criteria.  A  document  (BPAN) 
listing  products  by  company  neune, 
address,  phone  numbers,  and  sales 
contact  information  will  be  produced  in 
the  future  after  all  interested  parties 
have  had  a  reasonable  opportunity  to 
submit  their  information  for  listing. 
Those  submissions  will  be  evaluated  by 
a  team  of  technical  experts  and 
published  in  a  separate  dociunent  and 
will  also  be  available  on  a  web  site  to 
be  created  at  a  later  date. 

K.  Appendix 

1 .  Biobased  Products  Coordination 
Council 

Biobased  products  from  agricultxu^ 
and  forestry  resources  provide 
renev/able  raw  materials  for  the 
processing  and  manufacturing  of  a 
broad  range  of  nonfood  and  nonfeed 
products,  such  as  chemicals,  fibers, 
construction  materials,  and  energy 
sources.  Development  and 
commercialization  of  such  products 
provide  new  and  expanded  markets, 
accelerate  successful  market 
penetration,  and  diversify  agriculture 
while  fostering  rural  and  sustainable 
development. 

The  Biobased  Products  Coordination 
Council,  established  by  the  Secretary  of 
Agriculture,  is  chaired  by  the  USDA 
Under  Secretary  for  Research, 
Education,  and  Economics.  The  Council 
promotes  biobased  industrial  product 
research,  development,  and 
commercialization  through  information 
sharing,  implementation  of  strategic 
planning,  and  provision  of  policy  advice 
to  the  Secretary.  Currently  ten  USDA 
agencies  are  members  of  the  Council. 
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The  activities  of  these  agencies  in  the 
area  of  biobased  industrial  products  are 
described  as  follows: 

Forest  Service 

The  Forest  Service  (FS)  has  Federal 
responsibility  for  national  leadership  in 
forestry  and  forestry-related  issues. 
Through  its  research  arm,  the  FS 
develops  and  communicates  scientific 
and  technological  information  to 
protect,  manage,  and  use  the  Nation's 
1.6  billion  acres  of  forest  and  related 
rangeland. 

The  FS  Resource  Valuation  and  Use 
Research  program  and  Cooperative 
Forestry  program  develop  and  provide 
scientific  and  technological  information 
to  support  the  harvesting,  production, 
and  use  of  wood  products  in  ways  that 
are  efficient,  safe,  and  environmentally 
beneficial.  Specific  areas  of 
development  include  improved  wooden 
transportation  systems;  fiber-reinforced 
cement  products;  uses  for  waste  wood 
and  plastics  (ranging  from  very 
inexpensive,  low-performance 
composites  to  expensive,  high- 
performance  building  materials); 
housing  components  and  systems  made 
bom  recycled  wood  waste  and 
wastepaper;  and  novel  enzymes  used  to 
treat  virgin  and  recycled  wood  fibers  in 
the  production  of  a  variety  of  chemicals. 

Agricultural  Research  Service 

As  the  in-house  research  arm  of 
USDA,  the  Agricultural  Research 
Service  (ARS)  develops  new  knowledge 
and  technology  needed  to  solve  a  broad 
range  of  technical  and  agricultural 
problems  of  high  national  priority.  ARS 
aims  to  ensure  adequate  production  of 
high-quality  food  and  agricultural 
products  to  meet  the  nutritional  needs 
of  the  American  consumer,  to  sustain  a 
viable  food  and  agricultural  economy, 
and  to  maintain  a  quality  environment 
and  natural  resource  base. 

Biobased  industrial  product  research 
and  development  focuses  on  areas  such 
as  chemicals  and  industrial  products 
from  crops,  cattle,  and  animal  fats; 
starch-based  biodegradable  plastics; 
polysaccharide  encapsulating  agents; 
and  new  products  from  soybean  oil, 
which  are  useful  as  additives  to 
lubricants,  fuels,  and  plastics,  as  surface 
coatings;  and  as  inks  for  the  printing 
industry.  Additional  areas  include 
development  of  ion  exchange  resins 
based  on  agricultural  residues,  cotton- 
based  febrics  with  versatile  new  and 
improved  properties,  and  fiber  crops  for 
specialized  uses. 


Cooperative  State  Research,  Education, 
and  Extension  Service 

The  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES),  USDA's  principal  link  to 
academia,  participates  in  a  nationwide 
agricultural  research  planning  and 
coordination  system  that  includes  State 
land-grant  universities  and  the 
agricultural  industry.  CSREES  advances 
research  and  development  in  new  uses 
for  industrial  crops  and  products 
through  its  Agricultiual  Materials 
program.  National  Research  Initiative, 
Small  Business  Innovation  Research 
program,  and  other  activities. 

Areas  of  interest  include  paints  and 
coatings  from  new  crops  such  as 
vemonia,  euphorbia,  and  lesquerella; 
fuels  aud  lubricants  from  suy beans, 
crambe,  rapeseed,  and  canola;  fiber 
products  from  kenaf  and  hesperaloe; 
natural  rubber  frt>m  guayule;  and 
biobased  polymers  from  vegetable  oils 
and  starches. 

Office  of  Energy  Policy  and  New  Uses 

The  Office  of  Energy  Policy  and  New 
Uses  provides  leadership,  oversight, 
coordination,  and  evaluation  for  all 
USDA  energy  and  energy-related 
activities  with  the  exception  of  those 
delegated  to  the  USDA  Assistant 
Secretary  for  Administration.  The  Office 
analyzes  existing  and  proposed  eneigy 
policies,  strategies,  and  regulation 
concerning  or  potentially  affecting 
agricultiire  or  rural  America.  It  also 
evaluates  the  feasibility  of  new  uses  for 
agricultural  products. 

In  collaboration  with  the  U.S. 
Department  of  Energy  and  the  U.S. 
Environmental  Protection  Agency, 
projects  have  focused  on  technologies 
that  convert  plant  cellulose  and 
hemicellulose  into  ethanol  and 
electricity  production  using  direct 
combustion  or  gasification  technologies.^- 

Alternative  Agricultural  Research  and 
Commercialization  Corporation 

Created  by  Congress  as  part  of  the 
Farm  Bill  in  1990.  the  Alternative 
Agricultural  Research  and 
Commercialization  Corporation  (AARC) 
is  a  USDA  agency  that  makes  equity 
investments  to  commercialize  industrial 
products  bom  agricultural  and  forestry 
materials  and  animal  byproducts.  This 
activity  complements  the  work  of 
USDA's  research  agencies.  AARC  policy 
and  program  direction  is  provided  by  a 
nine-person  Board  of  Directors — eight  of 
whom  are  non-Federal — representing 
processing,  financial,  producer,  and 
scientific  interests. 

Development  and  commercialization 
projects  include  vegetable  oil  lubricants 


for  engines  and  transmissions;  building 
materials  made  from  wheat  straw; 
cleaners  and  biodiesel  fuel  made  bom 
vegetable  oil;  a  lightweight,  high- 
strength  molded  fiber  panel  made  from 
waste  wood  and  kenaf;  windshield 
washer  solvent  using  ethanol  made  from 
com;  oil  spill  absorbents  made  from 
natural  fibers;  and  a  nontoxic 
biodegradable  concrete  release  agent 

Foreign  Agricultural  Service 

The  Foreign  Agriciiltural  Service 
(FAS)  maintains  75  overseas  posts  with 
the  overall  goal  of  supporting  U.S. 
exports  of  agricultural,  forest,  and  fish 
products.  This  is  accomplished  by 
reducing  trade  barriers,  collecting  and 
disseminating  global  trade  and  market 
information;  and  developing  markets 
through  the  use  of  promotion,  loan 
guarantees,  food  aid,  and  economic 
development  activities. 

FAS  works  through  private  industry 
to  identify  overseas  markets  for  new 
products,  promote  exports  of  such 
products,  and  research  and  develop  new 
products.  FAS  supports  these  activities 
through  the  Market  Access  Pi-ogram.  the 
Foreign  Market  Development  Program, 
and  scientific  exchanges  sponsored  by 
the  International  Cooperation  and 
Development  program. 

Natiual  Resources  Conservation  Service 

The  Natural  Resources  Conservation 
Service  (NRCS)  has  national 
responsibility  for  helping  farmers, 
ranchers,  and  other  private  landowners 
develop  and  implement  voluntary 
efforts  to  conserve  and  protect  our 
Nation's  natural  resources.  Key  NRCS 
programs  provide  technical  assistance  to 
land  users  and  local  government  to 
sustain  agricultmral  productivity  while 
protecting  and  enhancing  the  natural 
resource  base. 

Activities  emphasize  reduction  of  soil 
erosion;  improvements  in  soil  and  water 
quantity  and  quality;  wetland 
conservation  and  improvement; 
enhancement  of  fish  and  wildlife 
habitat;  improvements  in  air  quality; 
improvements  in  the  conditions  of 
pastiues  and  rangelands;  reduction  in 
upstream  flooding;  and  improved 
woodlands. 

Agricultural  Marketing  ^rvice 

The  mission  of  the  Agricultiu^ 
Marketing  Service  (AMS)  is  to  facilitate 
the  strategic  marketing  of  agricultural 
products  in  domestic  and  international 
markets  while  ensuring  fair  trading 
practices  and  promoting  a  competitive, 
efficient  marketing  system.  Working 
with  other  government  agencies,  and  the 
public,  AMS  establishes  grades  and 
standards  for  a  wide  array  of 


agficultural  commodities  and  products 
ai  id  provides  grading  and  classing 
sqirvices  to  certify  the  quality  or 
c0tidition  of  products  in  marketing 
cl|i4nnels. 

i^MS  provides  oversight  of  federally 
ssUlctioned  mariceting  orders  and 
agreements  and  industry  wide  market 
research  and  promotion  programs.  In 
addition,  the  agency  administers  certain 
pikidde  reporting  requirements, 
compiles  data  concerning  pesticide 
residues  on  certain  products,  and 
a  II  iducts  or  administers  research  and 
technical  assistance  programs  to 
improve  the  efficiency  of  the  marketing 
and  transportation  system  and  to 
identify  new  or  expanding  market 
o|>portunities  for  U.S.  farmers  and 
business. 

Business-CkK>perative  Service 

le  Rural  Business-Cooperative 
S^^ice  promotes  economic 
development  in  nu'al  communities  by 
financing  needed  facilities,  assisting 
business  development  and  rural 
cooperatives,  and  planning  national 
strategies  for  rural  economic 
development 

OjE^ce  of  the  Assistant  Secretary  for 
Administration 

le  USDA  Assistant  Secretary  for 
istration  provides  leadership  and 
oi^rsight  in  acquisition,  asset 
mi^nagement,  civil  rights,  internal 
ei^ergy  conservation,  and  recycling.  As 
tl^a  USDA  Energy  Management 
E^cecutive  and  the  Environmental 
Executive  (dual  assignment  with  the 
Under  Secretary  for  Research,  Education 
ai^d  Economics),  the  Deputy  Assistant 
Secretary  has  responsibility  for 

S'dinating  environmentally  preferable 
energy-efficient  initiatives  and 
es  as  an  advocate  for  coordination  of 
tb^se  initiatives  in  USDA  facilities  and 
programs  across  the  country. 

2\  Other  Resources 

Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998,  Sec.  404 
(7  U.S.C.  7624),  provides  authority  to 
ii  ( rease  and  coordinate  biobased 
pi  ( Kluct  activities  in  USDA. 

I  Sustainable  America,  A  New 
Cinsensus  for  Prosperity,  Opportimity, 
ai  1  i  a  Healthy  Enviromnent  for  the 
Fi  J  ture,  President's  Council  on 
Si  iktainable  Development,  Washington, 
D  C.,  186  pp.,  1996.  Contains  a  national 
a(  lion  strategy  for  sustainable 
d(  lyelopment  which  includes  actions  to: 
(Ij)!  Diversify  the  mix  of  agricultural 

is  produced  to  enhance  profitability 
aikd  environmental  quality;  and  (2) 
promote  ongoing  efforts  to  achieve 
sustainable  forest  management. 


Strategic  Direction  for  Biobased 
Products  Work  in  USDA  Through  the 
Biobased  Products  Coordination 
Council  (BPCC  ),  BPCC,  Washington, 
DC,  16  pp,  1999.  A  plan  to  carry  out 
programs  to  increase  the  domestic 
research,  development  and 
commercialization  of  biobased 
industrial  and  commercial  products. 

Executive  Order  13101,  Greening  the 
Government  Through  Waste  Prevention, 
Recycling,  and  Federal  Acquisition,  63 
FR  49643,  Washington,  D.C.,  September 
16, 1998.  Establishes  guidelines  and 
poUcy  for  each  executive  agency  to 
increase  and  expand  markets  for 
recovered  materials  to  create  Federal 
Government  preference  and  demands 
for  such  products. 

The  National  Research  Council, 
Biobased  Industrial  Products,  National 
Academy  Press,  Washington  D.C.  (In 
Press).  Fix)vides  an  analysis  of  the 
potential  benefits  of  encouraging  a 
transition  to  more  biobased  industrial 
products  through  futiire  public  policies. 
Biological  sciences  are  likely  to  make 
the  ?ame  impact  on  the  formation  of 
new  industries  in  the  next  century  as 
the  physical  and  chemical  sciences  have 
had  on  industrial  development 
throughout  the  century  now  coming  to 
a  close.  The  biological  sciences,  when 
combined  with  recent  and  future 
advances  in  process  engineering,  can 
become  the  foundation  for  producing  a 
wide  variety  of  industrial  products  from 
renewable  plant  resources.  These 
"biobased  indiistrial  products"  will 
include  fuels,  chemicals,  lubricants, 
plastics,  and  building  materials.  *  *  * 
The  long-term  gro^yth  of  biobased 
industrial  products  will  depend  on 
development  of  cost-competitive 
technologies  and  access  to  diverse 
markets. 

1995  Federal  Research  and 
Development  Program  in  Materials 
Science  and  Technology,  The  Materials 
Technology  Subcommittee  of  the 
National  Science  and  Technology 
Council,  Gaithersburg,  MD,  1995.  This 
report  describes  the  materials  R&D 
programs  of  nine  Federal  departments 
and  agencies  to  facilitate  collaboration 
among  the  public  and  private  sector 
members  of  the  broad  materials  R&D 
community. 

Plant/Crop-Basdd  Renewable 
Resources  2020  Program — A  Vision  to 
Enhance  U.S.  Economic  Security 
Through  Renewable  Plant/Crop-Based 
Resource  Use,  Department  of  Energy, 
Washington,  D.C,  1998.  Develops  a 
program  to  provide  continued  economic 
growth,  healthy  standards  of  living,  and 
strong  national  seciuity  through  the 
development  of  plant/crop-based 
renewable  resources  as  a  viable 


alternative  to  Hiinininhing  fossil 
feedstocks  for  biobased  products. 

Agenda  2020-A  Technology  Vision 
and  Research  Agenda  for  America's 
Forest,  Wood  and  Paper  Industry, 
Ammcan  Forest  and  Paper  Assodation, 
Washington,  D.C,  1994.  Develops  a 
long-term  strategy  for  sustainability  of 
forest  products  by  increasingly 
leveraging  the  virgin  raw  material  with 
material  recovery  and  recycling. 

Vision  for  Agricultxual  Research  and 
Envelopment  in  the  21st  Century, 
National  Agriculture  Biotechnology 
Coimcil,  Ithaca,  NY  1998.  Supports 
agricultiu^  research  and  development 
to  take  the  lead  in  providing  technology 
for  a  biobased  economy  in  the  21st 
centvuy. 

Dona  a*  Washington,  D.C,  on  tliis  lOth  day 
of  August,  1999. 

L  Miley  Gonzalez, 

Under  Secretary,  Research,  Education  and 
Extension. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  9»-059-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
regtilations  issued  under  the  Animal 
Welfare  Act  for  guinea  pigs,  hamsters, 
and  rabbits. 

DATES:  Comments  on  this  notice  must  be 
received  by  October  12, 1999  to  be 
assuired  of  consideration. 
ADDRESSES:  We  invite  you  to  comment 
regarding  the  acciyacy  of  biutlen 
estimate,  ways  to  minimize  the  burden 
(such  as  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology),  or  any  other 
aspect  of  this  collection  of  information. 
Please  send  your  comment  and  three 
copies  to:  Docket  No.  99-059-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238. 
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Please  state  that  your  comment  refers 
to  Docket  No.  99-059-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  caQ  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
FedCTsl  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
conunented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  regulations 
for  guinea  pigs,  hamsters,  and  rabbits,  9 
CFR.  part  3.  subparts  B  and  C,  contact 
Dr.  Jerry  DePoyster,  Animal  Care  Staff 
Officer,  AC,  APHIS,  4700  River  Road 
Unit  84,  Riverdale.  MD  20737-1234: 
(301)  734-7833;  ot  e-mail: 
Jerry.D.Depoysterdusda.gov.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Ms. 
Cheryl  Groves.  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
5086. 
SUPPLEMENTARY  INFORMATION: 

Title:  Animal  Welfere. 

OMB  Number:  0579-0092. 

Expiration  Date  of  Approval:  October 
31, 1999. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  Regulations  have  been 
promulgated  under  the  Animal  Welfare 
Act  (the  Act)  to  promote  and  ensure  the 
humane  care  and  treatment  of  regulated 
animals  under  the  Act.  Title  9,  part  3, 
subparts  B  and  C,  of  the  Code  of  Federal 
Regulations  (CFR)  address  specific  care 
and  handling  regulations  for  guinea 
pigs,  hamsters,  and  rabbits.  Enforcement 
of  the  Act  and  regulations  require 
docimientation  of  specified  information 
concerning  the  transportation  of  these 
animals. 

The  regulations  for  transporting 
guinea  pigs,  hamsters,  and  rabbits 
require  intermediate  handlers  and 
carriers  to  accept  only  shipping 
enclosures  that  meet  the  minimimi 
requirements  set  forth  in  the  regulations 
(§  3.36)  or  are  accompanied  by 
documentation  signed  by  the  consignor 
verifying  that  the  shipping  enclosures 
comply  with  the  regulations.  If  guinea 
pigs,  hamsters,  and  rabbits  are 
transported  in  cargo  space  that  falls 
below  45  "F  (7.2  "C),  the  regulations 


specify  that  the  animals  must  be 
accompanied  by  a  certificate  of 
acclimation  signed  by  a  U.S. 
Department  of  Agriculture  accredited 
veterinarian. 

In  addition,  all  shipping  enclosures 
must  be  marked  "Live  Animals"  and 
have  arrows  indicating  the  correct 
upright  position  of  the  container. 
Intermediate  handlers  and  carriers  are 
required  to  attempt  to  contact  the 
consignee  at  least  once  every  6  hours 
upon  the  arrival  of  any  live  animals. 
Documentation  of  these  attempts  must 
be  recorded  by  the  intermediate 
handlers  and  carriers  and  maintained 
for  inspection  by  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
personnel. 

The  above  reporting  and 
recordkeeping  requirements  do  not 
mandate  the  use  of  any  official 
government  form. 

The  burden  generated  by  APHIS 
requirements  that  all  shipping 
documents  be  attached  to  the  container 
has  been  cleared  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  No.  0579-0036. 

The  reporting  and  recordkeeping 
requirements  of  9  CFR,  part  3,  subparts 
B  &  C,  are  necessary  to  enforce 
regulations  intended  to  ensure  the 
himiane  treatment  of  guinea  pigs, 
hamsters,  and  rabbits  during 
transportation  in  commerce. 

We  are  asking  the  Office  of 
Management  and  Budget  to  approve  the 
continued  use  of  this  information 
collection. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  or  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  ofbumen:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .125 
hours  per  response. 


Respondents:  Intermediate  handlers, 
carriers,  "A"  and  "B"  dealers  (as 
consignors),  USDA  accredited 
veterinarians. 

Estimated  annual  number  of 
respondents:  1A70. 

Estimated  ann  ual  n  umber  of 
responses  per  respondent:  1.408. 

estimated  annual  number  of 
responses:  2,070. 

Estimated  total  annual  burden  on 
respondents:  260  hours.  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  £)C,  this  4th  day  of 
August  1999 . 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  99-20896  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Servioe 

Agency  Infonnalion  Collection 
ActivMee:  Propoeed  Collection; 
ConHnent  Reqiieet;  FNS-245,  Negative 
Caee  Action  Review  Schedule;  FNS- 
247,  Statietlcal  Summary  of  Sample 
Diapoeition;  and  FNS-248,  Statue  of 
Sample  Selection  and  Completion 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACnON:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collection  of  the 
FNS-245,  Negative  Case  Action  Review 
Schedule;  the  FNS-247,  Statistical 
Summary  of  Sample  Disposition;  and 
the  FNS-248,  Status  of  Sample 
Selection  and  Completion.  The 
proposed  collection  is  an  extension  of 
collection  currently  approved  under 
OMB  No.  0584-0034. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  12, 
1999. 

AOORESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
acciuacy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
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iqlormatioii,  including  the  validity  of 
thi  methodology  and  assumptions  used; 
((|)iways  to  enhance  the  quality,  utility, 
ai  id  clarity  of  the  information  to  be 
o  tllected;  and  (d)  ways  to  minimir.B  the 
buirden  of  the  collection  of  information 
out  those  who  are  to  respond,  including 
through  the  iise  of  appropriate 
aiitomated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
tckihnology.  Comments  may  be  sent  to: 
R^kha  F.  Oliver,  Chief,  Quality  Control 
BNinch,  Program  Accountability 

ion.  Food  and  Nutrition  Service, 
Department  of  Agriculture,  3101 
P^k  Center  Drive,  Alexandria,  VA 
2$302. 

[  All  responses  to  this  notice  will  be 
sihunarized  and  included  in  the  request 
fdt  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FunrrHER  mformation  contact: 
Requests  bx  additional  information  or 
copies  of  the  information  collection 
focm  and  instruction  should  be  directed 
t(  Retha  F.  Oliver,  (703)  305-2474. 
81 1 PPLEMENTARV  MFOMIATION: 

ntle:  Quality  Control  Negative  Case 
A  c  tion  Review  Schedule 

Statistical  Summary  of  Sample 
D  Lvposition 

Status  of  Sample  Selection  and 
C  ]  mpletion. 

3MB  Niunber:  0584-0034. 

'onn  Numbers:  FNS-245,  FNS-247,  & 
F  >  S-248. 

Ixpiiation  Date:  September  30, 1999. 

Type  of  Request:  Reinstatement 
Ki  i  ^ut  change,  of  this  previously 
a] )  iroved  collection  of  informaticm. 

ibstmct:  The  FNS-245,  Negative  Case 
Ac  tion  Review  Schedule,  is  designed  to 
CO  led  QC  data  and  serve  as  the  data 
e|i  zy  form  for  negative  case  action 
qtnlity  control  (QC)  reviews  in  the  Food 
Stimp  program.  State  agencies  complete 
th|  FNS-245  for  each  negative  case  in 
th#ir  QC  sample.  The  FNS-247, 
Statistical  Summary  of  Sample 
Disposition,  summarizes  the  data 
obtained  from  a  State's  active  and 
n^ative  QC  samples  over  the  course  of 
eSiui  annual  reporting  period.  The  FNS- 
246,  Status  of  Sample  Selection  and 
C  ]  mpletion,  tracks  a  State's  progress  in 
« i  nple  selection  and  case  completion 

a  monthly  basis. 
.  \ffected  Public:  Individuals  or 
hji  iiseholds;  State  or  local  governments. 

Estimated  Number  of  Respondents: 
53 

dumber  of  responses  per  respondent: 
6$}. 

Estimated  Total  armual  responses: 
33  718. 

fours  per  response:  3.0236. 

ratal  armual  reporting  hours: 
It  ).254. 


Number  of  record  keepers:  53. 

Number  of  record  keepings  per 
respondent:  636. 

Estimated  Annual  hours  per  record 
keepers:  15. 

/fours  per  record  keeping:  0.0236. 

Total  record  keeping  hours:  796. 

Total  armual  reporting/record  keeping 
hours:  101.049  (total  hours  per  response 
plus  total  recordkeeping  hours). 

Dated:  August  6, 1999. 
Susan  Carr  Goasnun, 

Acting  Administrator,  Food  and  Nutrition 

Service. 

[FR  Doc.  99-21061  Filod  8-12-99;  8:45  am] 

HJUNQ  CODE  34ie-a»^ 


DEPARTMENT  OF  AGRICULTURE 

Food  Safsty  and  Inapection  Service 
[Dodwt  No.  te-045N2] 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

EDodwt  No.  98N-1230] 

Egg  Safety  Action  Plan;  Putillc  Mealing 

AGENOES:  Food  Safety  and  Inspecticm 
Service,  USDA;  Food  and  Drug 
Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  and  the  Food 
Safety  and  Inspection  S«vice  (FSIS)  are 
announcing  a  public  meeting  to  discuss 
the  development  of  an  action  plan  to 
address  the  presence  of  Salmonella 
enteritidis  (SE)  in  shell  ^gs  and  egg 
products  using  a  farm-to-table  approach. 
The  piirpose  of  the  action  plan  is:  To 
promote  the  implementation  of  existing 
technologies,  to  control  and  prevent,  to 
the  extent  possible,  the  presence  of 
pathogens,  particularly  SE,  in  shell  eggs 
and  egg  products,  in  order  to  reduce  the 
incidence  of  foodbome  illness;  to 
examine  alternative  regulatory 
inspection  structures  to  better 
coordinate  the  government's  egg  safety 
efforts  from  farm-to-table;  to  change, 
through  education,  unsafe  egg  HanHling 
practices  by  producers,  distributors, 
retailers,  and  consumers,  in  part,  by 
eliminating  temperature  abuse  as 
required  by'FDA's  proposed  and 
USDA's  final  rules;  and  to  identify  and 
develop  new  technologies  to  ensure 
safer  shell  eggs  and  egg  products 
through  research.  FDA  and  FSIS  have 
estabUshed  public  dockets  to  receive 
comments  about  the  egg  safety  action 
plan. 

DATES:  The  meeting  will  be  held  on 
Thursday,  August  26, 1999,  bom  9  a.m. 


to  5  p.m.  Comments  should  be 
submitted  to  one  of  the  dockets  no  later 
than  September  11, 1999,  to  be 
considered  in  the  devriopment  of  the 
egg  safety  action  plan. 
AD0RES8ES:  The  meeting  will  be  held  at 
the  Washington  Plaza  Hotel,  10  Thomas 
Circle,  NW.,  Massachusetts  ^e.  and 
14th  St.,  Washington,  DC.  Thirty  rooms 
have  been  blocked  off  at  the  government 
rate  of  $115  for  a  single  under  reference 
#8613.  To-guarantee  a  room  with  a 
credit  card,  call  the  hotel  at  800-424- 
1140  or  202-842-1300. 
FOR  FURTHER  MPORMATKM  CONTACT: 
For  registration:  Sheila  A.  Johnson, 
FSIS.  202-501-7305  or  FAX  202- 
501-7642.  Persons  requiring  a  sign 
language  interpreter  or  other  special 
accommodations  should  call  by 
August  19, 1999. 
For  general  information:  Stephanie  A 
Smith.  FDA,  202-205-0136  or  FAX 
202-205-4422,  or  Alice  Thaler. 
FSIS.  202-690-2683. 
SUPPLEMENTARY  INFORMATION: 

LBackgrDuad 

The  President's  Cotmcil  on  Food 
Safety  was  established  in  August  1998 
imder  Executive  Order  13100  to 
strengthen  and  focus  our  efforts  to 
coordinate  food  safety  policy  and 
resources.  The  Coundl  on  Food  Safety 
was  charged  with  developing  a 
comprehensive,  long-range  strategic 
plan  that  can  be  used  to  set  priorities, 
improve  coordination  and  efficiency, 
identify  gaps  in  the  current  system  and 
how  to  fill  those  gaps,  enhance  and 
strengthen  prevention  and  intervention 
strategies,  and  identify  or  develop 
measiues  to  show  progress. 

On  July  1. 1999.  FDA  and^FSIS 
testified  before  the  Senate  Committee  on 
Governmental  Affair's  Subcommittee  on 
Oversight  of  Government  Management. 
Restructuring,  and  the  District  of 
Colimibia.  The  hearing  explored 
concerns  raised  by  an  U.S.  General 
Accounting  Office  report  (GAO/RCED- 
99-184)  relating  to  the  Federal 
Government's  current  approach  to  shell 
eggs  and  egg  products  safety.  Dtuing  the 
hearing,  the  agencies  committed  to 
developing  an  action  plan  in  120  days 
to  address  the  presence  of  SE  in  shell 
eggs  and  egg  products  using  a  farm-to- 
table  approach.  As  part  of  the  action 
plan  development  process,  FDA  and 
FSIS  will  hold  a  public  meeting  on 
August  26,  1999. 

HDA  and  FSIS,  in  conjunction  with 
the  Centers  for  Disease  Control  and 
Prevention,  the  Agrioilttual  Marketing 
Service,  the  Agriculttiral  Research 
Service,  and  the  Animal  Plant  and 
Health  Inspection  Service,  have  already 
begun  the  process  of  developing  an  egg 
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safety  action  plan  by  participating  in 
interagency  sessions.  The  purpose  of  the 
August  26, 1999,  public  meeting  is  to 
obtain  stakeholder  input  on  the  draft 
goals,  as  well  as  on  the  development  of 
the  objectives  and  action  items.  The 
meeting  is  intended  to  be  a  working 
meeting,  with  breakout  sessions,  in 
order  to  provide  the  stakeholders  in 
attendance  the  opportimity  to  offer 
comments  and  sug^tions.  Therefore, 
the  agenda  will  include  brief 
informational  presentations  to  provide: 

(1)  Background  to  individuals 
unfamiliar  with  the  relevant  issues,  and 

(2)  breakout  sessions  to  facilitate  public 
participation.  The  breakout  sessions 
will  be  organized  around  the  draft  goals 
and  will  include  members  of  the 
interagoicy  planning  workgroups  to 
lead  and  fecilitate  discussions. 
Discussion  summaries  will  be  available 
within  30  days  of  the  meeting.  The  draft 
goals  for  the  egg  safety  action  plan  to  be 
discussed  at  the  meeting  are  as  follows: 

•  Overarching  Goal:  To  protect  public 
health  by  significantly  reducing  the 
number  of  foodbome  illnesses 
associated  with  SE  in  shell  eggs  and  egg 
products  through  science-based  and 
coordinated  regulation,  inspection, 
enforcement,  research,  and  education    . 
prooams. 

•  Goal  1:  To  promote  the 
implementation  of  existing 
technologies,  ta  control  and  prevent,  to 
the  extent  possible,  the  presence  of 
pathograis,  paiticiilarly  SE,  in  shell  eggs 
and  egg  products,  in  order  to  reduce  the 
incidence  of  foodbome  illness: 

•  Goal  2:  To  examine  alternative 
regulatory  inspection  structures  to  better 
coordinate  the  government's  egg  safety 
efforts  from  farm-to-table; 

•  Goal  3:  To  change,  through 
education,  imsafe  egg  handling  practices 
by  producers,  distributors,  retailers,  and 
consumers,  in  part,  by  eliminating 
temperatrue  abuse  as  required  by  FDA's 
proposed  and  USDA's  final  rules;  and 

•  Goal  4:  To  identify  and  develop  new 
technologies  to  ensure  safer  shell  eggs 
and  egg  products  through  research. 

Because  the  interagency  workgroups 
wiU  continue  revising  these  goals  and 
will  begin  developing  objectives  and 
action  items  in  preparation  for  the 
August  26, 1999,  meeting,  the  material 
distributed  at  the  meeting  may  differ 
slightly  frt>m  the  information  provided 
in  this  document. 

n.  Pnblic  Dockets  and  Submission  of 
Commente 

The  agencies  have  established  public 
dockets  to  which  comments  may  be 
submitted.  Comments  should  be 
directed  either  to  FSIS,  Docket  No.  98- 
045N2,  or  to  FDA,  Docket  No.  98N- 


1230,  and  all  comments  must  include  a 
docket  niunber.  Submit  a  disk  with  the 
written  comments  in  WordPerfect  5.1/ 
6.1  or  ASCn  file  format.  Submit  written 
comments  in  triplicate  to: 

USDA/FSIS  Hearing  Qerk,  300  12th 
St.  SW..  rm.  102  Cotton  Annex, 
Washington,  DC  20250-3700. 

FDA/Dockets  Management  Branch 
(HFA-305),  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

Alternatively,  comments  may  be 
submitted  electronically  to 
"fdadockets@oc.fda.gov".  Electronic 
conunents  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

nL  Meeting  Siunmaries 

Summaries  of  the  public  meeting  will 
be  posted  on  the  Internet  at 
"www.foodsafety.gov".  This  website  is 
a  joint  FDA,  USDA,  and  Environmental 
Protection  Agency  food  safety  home 
page.  It  is  linked  to  each  agency  for 
persons  seeking  additional  food  safety 
information.  Summaries  of  the  public 
meeting  may  also  be  requested  in 
writing  from  the  Dockets  Management 
Branch  (address  above)  approximately 
30  business  days  after  the  meeting  at  a 
cost  of  10  cents  per  page.  The 
summaries  of  the  public  meeting  will  be 
available  for  public  examination  at  the 
Docket  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

'   Dated:  August  10, 1999. 

Thomas  J.  Billy, 

Administrator.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture. 

WiUiamlCHubbanl, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legjislation,  Food  and  Drug 

Administration. 

[FR  Doc.  99-21144  Filed  8-11-99;  1:11  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inapection,  Paekara  and 
Stockyarda  Adminiatration 

Cancallation  of  Daaignation  laauad  to 
Loa  Angalaa  Grain  inapaction  Sarvica, 
inc.,  and  Opportunity  for  Daaignation 
in  ttw  1.0a  Angalaa  Araa 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
action:  Notice. 

SUMMARY:  Los  Angeles  Grain  Inspection 
Service,  Inc.  (Los  Angeles],  asked  GIPSA 
to  cancel  their  designation  August  27, 
1999.  Any  firms  in  the  Los  Angeles  area 
that  need  official  service  after  August 
27, 1999,  should  contact  GIPSA's 


California  Federal  State  Office  at  916- 
654-0743.  GIPSA  is  asking  persons 
interested  in  providing  official  services  ■ 
in  the  Los  Angeles  area  to  submit  an 
application  for  designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  September  13, 1999. 

ADDRESSES:  Applications  must  be 
submitted  to  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division.  STOP  3604,  Room  1647-S. 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-3604. 
Applications  may  be  submitted  by  FAX 
on  202-690-2755.  If  an  application  is 
submitted  by  FAX,  GIPSA  reserves  the 
right  to  request  an  original  application. 
All  applications  will  be  made  available 
for  public  inspection  at  this  address 
located  at  1400  Independence  Avenue, 
SW.,  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  at  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  United  States 
Grain  Standards  Act,  as  amended  (Act), 
authorizes  the  GIPSA  Administrator  to 
designate  a  qualified  applicant  to 
provide  official  services  in  a  specified 
area  after  determining  that  such 
applicant  is  better  able  than  any  other 
applicant  to  provide  such  official 
services.  GIPSA  designated  Los  Angeles, 
main  office  located  in  Montebello. 
California,  to  provide  official  inspection 
services,  under  the  Act  on  November  1, 
1997. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  terminate  not  later  than  triennially 
and  may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
section  7(f)  of  the  Act.  llie  designation 
of  Los  Angeles  is  schedided  to  terminate 
on  October  31,  2000.  However,  Los 
Angeles  asked  GIPSA  to  cancel  its 
designation  August  27, 1999,  due  to  a 
decline  in  requests  for  official  services. 
Any  firms  in  the  Los  Angeles  area  that 
need  official  service  after  August  27, 
1999,  should  contact  GIPSA's  California 
Federal  State  Office  at  916-654-0743. 

Pursuant  to  section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
State  of  California,  is  assigned  to  Los 
Angeles. 

Bounded  on  the  North  by  the  Angeles 
National  Forest  southern  boundary  from 
State  Route  2  east;  the  San  Bemadino 
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ional  Forest  southern  boundary  east  to 
St^te  Route  79; 

ounded  on  the  East  by  State  Route  79 
spilth  to  State  Route  74; 

ounded  on  the  South  by  State  Route  74 
wj^st-southwest  to  Interstate  5;  Interstate  5 
hwest  to  Interstate  405;  Interstate  405 
west  to  State  Route  55;  State  Route  55 
east  to  Interstate  5;  Interstate  5 
west  to  State  Route  91:  State  Route  91 
to  State  Route  11;  and 
lounded  on  the  West  by  State  Route  11 
to  U.S.  Route  66;  U.S.  Route  66  west 
terstate  210;  Interstate  210  northwest  to 
te  Route  2;  State  Route  2  north  to  the 
igeles  National  Forest  boundary. 

iterested  persons  are  hereby  given 
tlib  opportunity  to  apply  for  designation 
t(  >  provide  official  services  in  the 
gBographic  area  specified  above  imder 
ti  ve  provisions  of  section  7(f)  of  the  Act 
d  section  800.1 96(d)  of  the 

tions  issued  thereunder, 
ersons  wishing  to  apply  for 
ignation  should  contact  the 
li^mpliance  Division  at  the  address 
sted  above  for  forms  and  information. 
Applications  and  other  available 
brmation  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582.  90  Stat.  2867, 

Iiiamended  (7  U.S.C.  71  seq.). 
bated:  August  9, 1999. 
^il  E.Porter, 
director.  Compliance  Division. 
[f^  Doc.  99-21066  Filed  8-12-99;  8:45  am] 

ekuNQCOOE  3410-EIM> 
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>MMnTEE  FOR  PURCHASE  FROM 
l^eOPLE  WHO  ARE  BUND  OR 

Severely  disabled 

surement  List;  Addition 

kENCY:  Committee  for  Purchase  From 
^ople  Who  Are  Blind  or  Severely 
sabled. 

Addition  to  the  Procurement 


IMMARY:  This  action  adds  to  the 
Pijocurement  List  a  service  to  be 
finished  by  nonprofit  agencies 
eniploying  persons  who  are  blind  or 
h^ve  other  severe  disabilities. 

iCnVE  DATE:  September  13, 1999. 

ESSES:  Committee  for  Piuchase 

Flom  People  Who  Are  Blind  or  Severely 

I  ^  sabled.  Crystal  Gateway  3,  Suite  310, 
i;  15  Jefiierson  Davis  Highway, 

A  lington,  Virginia  22202^302. 
f  I  m  FURTHER  INFORMATION  CONTACT: 
loverly  Milkman  (703)  603-7740. 
S I IPPLEMENTARY  INFORMATION:  On  Jime 
2 ! ,  1999,  the  Committee  for  Piuchase 

I I  om  People  Who  Are  Blind  or  Severely 
1 1  sabled  published  notice  (64  F.R. 


34187)  of  proposed  addition  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  service  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  service  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
ntunber  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fiunish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41,U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Prociuement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Janitorial/Custodial 

DLA  Gadsden  Dep>ot, 
Gadsden,  Alabama 

This  action  does  not  affect  cturent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
G.  John  Heyer, 
General  Counsel. 

(FR  Doc.  99-21041  Filed  8-12-99;  8:45  am) 
BHJJNQ  CODE  63S3-01-P 


COMIMITTEE  FOR  PURCHASE  FROIM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Piuchase  From 

People  Who  Are  Blind  oV»Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  procurement  list 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or   . 
have  other  severe  disabilities,  and  to 


delete  services  previously  furnished  by 
such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  13, 1999. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT. 

Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
proctire  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Prociuement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

3  Pack  Nylon  Scouring  Pad 

M.R.  568 

NPA:  Beacon  Lighthouse,  Inc..  Wichita  Falls. 
Texas 
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"Welcome  Aboard"  Baby  Gift  Bag 

M.R.  19525 

NPA:  Winston-Salem  Industries  for  the 
Blind,  Winston-Salem,  North  Carolina 

Tape.  Measuring 

5210-01-139-7444 

NPA:  Charleston  Vocational  Rehabilitation 

Center,  Charleston  Heights,  South 

Carolina 

Services 
Administrative  Services 

Office  of  the  U.S.  Trade  Representative,  1724 
F  Street,  NW.,  and  600  17th  Street,  NW., 
Washington.  IX] 

NPA:  Fairfax  Opportunities  Unlimited,  Inc., 
Alexandria,  Virginia 

Food  Service 

Marine  Corps  Base,  Mess  Halls  31611, 

21U7U2,  53502,  62502  and  22186,  Camp 

Pendleton,  California. 
NPA:  Job  Options,  Inc.,  San  Diego,  California 
Marine  Corps,  Mess  Halls  *1620  and  569,  San 

Diego,  California, 
NPA:  Association  for  Retarded  Qtizens — San 

Diego,  San  Diego,  California 
Marine  Corps  Barracks, 
8th  &  I  Streets. 
Washington,  DC 
NPA:  Fairfax  Opportunities  Unlimited,  Inc., 

Alexandria,  Virginia 
Marine  Corps 

Mess  Hall  #MCA  602.  Norfolk,  Virginia 
NPA:  Louise  W.  Eggleston  Center,  Inc., 

Norfolk,  Virginia 

Mail  and  Messenger  Service 

Headquarters,  Naval  Facilities  Engineering 
Command,  Naval  Facilities  Engineering 
Command  (NAVFACENGCOM) 
1322  Patterson  Avenue,  SE.,  Washington.  DC 
NPA:  Fairfax  Opportunities  Unlimited,  Inc., 

Alexandria,  Virginia 
Naval  Engineering  Field  Activity 

Chesapeake, 
Atlantic  Division,  Washington  Navy  Yard, 
Naval  Facilities  Engineering  Command 
(NAVFACENGCOM) 


851  Sicard  Street.  SE 
Washington.  DC 

NPA:  Fairfax  Opportunities  Unlimited,  Inc. 
Alexandria,  Virginia 

Management  and  Operation  of  Depot  Safety 
Store 

Corpus  Christi  Army  Depot,  Corpus  Christi, 

Texas 
NPA:  South  Texas  Lighthouse  for  the  Blind, 

Corpus  Christi,  Texas 

Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  deletion  from  the  Procurement  List. 

The  following  services  have  been 
proposed  for  deletion  from  the 
Prociuement  List:  ' 

Administrative  Services 

Social  Security  Administration 
Oxmoor  South  Industrial  Park 
Birmingham,  Alabama 
Janitorial/Custodial 

U.S.  Federal  Building,  Courthouse  and  Post 
Office 

Moscow,  Idaho 

G.  John  Heyer, 

General  Counsel. 

[FR  Doc.  99-21042  Filed  8-12-99;  8:45  am] 

MLUNQ  CODE  eass-oi-p 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  39-99] 

Foreign-Trade  Zone  106— Oldahoma 
City,  Olclahoma;  Application  for 
Foreign-Trade  Subzone  Status  Xerox 
Corporation  (Photocopier  and  Printer 
Toner  and  Cartridges);  Oldahoma  City, 
Oldahoma 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  Authority  of  the 
Greater  Oklahoma  City  Area,  grantee  of 
FTZ  106,  requesting  special-purpose 
subzone  status  for  the  photocopier  and 
printer  toner  and  cartridge 
manufacturing  facilities  of  Xerox 
Corporation  (Xerox),  located  in 
Oklahoma  City,  Oklahoma.  The 
application  was  submitted  pursuant  to 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  August  4, 
1999. 

The  Xerox  facility  (443,000  mfg.  sq.  ft. 
on  123  acres)  is  located  at  100  Noith 
Mustang  Road  and  Route  1-40, 
Oklahoma  City  (Canadian  County), 
Oklahoma.  The  facility  (400  employees) 
produces  bulk  and  packaged  toner  and 
toner  cartridges  for  photocopiers  and 
printers.  The  plant  also  produces 
photoreceptors,  developers  and  binder 
tape  for  photocopiers,  but  is  not 
requesting  to  pniduce  them  under  zone 
procedures  at  this  time.  Foreign-soiuced 
materials  will  account  for,  on  average, 
14  percent  of  product  value,  and 
include  the  items,  listed  below: 


Material 


HTSUS  category 


HTSUS  No. 


Duty  rate 
(percent) 


SMT5103  „ „ 

NA50  SH  Additive 

T77W  

BontfonP-51  

Wax660P 

P200Wax 

BOOPWax 

T102STT127 „... 

TRH-SDCCA 

CE02  Additive 

Various  bulk  toners,  XP303  Resin,  XP767,  Resapol 
HT. 

^  Free. 

The  final  products  are  listed  below: 


Pigment  preparations  

Other  silicon  dioxide 

Poiypropytene  polymers 

Quaternary  ammonium,  other  

Styrene  polymers 

Polypropylene  potymers 

Polyethylene,  GRV  >  .94 

Titanium  oxides  „ 

Polypropylene  polymers  

Cerium  compounds  

Chemical  preps  for  Photographic  uses 


3206.11 
2811.22 
3902.10 
2923.90 
3902.10 
3902.10 
3901.20 
2823.00 
3902.10 
2846.10 
3707.90 


0000 
SOOO 
0000 
0000 
0000 
.0000 
0000 
0000 
0000 
0000 
.3290 


6.0 

V) 

10.10 
6.2 
7.0 

10.10 

10.10 
5.6 

10.10 
5.8 
6.5 


Product 


Copter  and  Printer  Bulk  Toner ... 
Copier  and  Printer  Tooer  Resin 


HTSUS  No. 


3707.90.3290 
3707.90.3290 


Duty  rate 
(percent) 


6.5 
6.5 
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Product 


HTSUS  No. 


Duty  rate 
(percent) 


CoiMer  Toner  Cartridges 
Prjrtter  Toner  Cartridges 


9009.90.7090 
8473.30.9000 


V) 
V) 


=ree. 

i  xme  procedures  would  exempt  Xerox 
£n>n  Customs  duty  pajonents  on  foreign 
cqinponents  used  in  export  production 
(some  5-25%  of  production).  On  its 
domestic  sales,  Xerox  would  be  able  to       [A-1 22-833] 


DEPARTMENT  OF  COMMERCE 
Intematkmal  Trade  Administration 


4 


CMose  the  lower  duty  rate  (duty  free  or 
6.&%)  that  applies  to  the  finished 
pmducts  for  the  foreign  components 
ied  above  (duty  fr«e-10.1%,  with  a 
Ighted  average  duty  rate  of  7.8%). 
.  procedures  will  also  help  Xerox 
jlement  a  more  cost-eflecUve  system 
j  handling  Customs  requirements 
(i^luding  weekly  entry  filings,  reduced 
biiQkerage  fees  and  Customs 
morchandise  processing  fees).  The 
application  indicates  that  the  savings 
fro^  zone  procedures  would  help 
improve  the  plant's  international 
cooipetitiveness. 

lib  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
inh  estigate  the  application  and  report  to 
tUc  Board. 

Public  comment  on  the  application  is 
iojvited  &t>m  interested  parties. 
Sipmlssions  (original  and  three  copies) 
sh^  be  addressed  to  the  Board's 
itive  Secretary  at  the  address 
3w.  The  closing  period  for  their 
Bipt  is  October  12, 1999.  Rebuttal 
lents  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
1!  jday  period  to  October  27, 1999. 

A  copy  of  the  application  and  the 
a(  (^ompanying  exhibits  will  be  available 
foto  public  inspection  at  each  of  the 

Rowing  locations: 

ice  of  the  Executive  Secretary, 
fbreign-Trade  Zones  Board,  U.S. 
Pepartment  of  Commerce,  Room 
;  716, 14th  and  Pennsylvania  Avenue, 
1  J.W.,  Washington,  D.C.  20230 

U I  >.  Department  of  Commerce,  Export 
i  Assistance  Center,  301  Northwest 
I  i3rd  Street,  Suite  330,  Oklahoma  City, 
I  )klahoma  73116 

[  tated:  August  4, 1999. 
D  n  mis  Pucdneili, 
Ai :  ing  Executive  Secretary. 
iM  Doc.  99-21018  Filed  8-12-99;  8:45  am] 
BIUING  CODE  3S10-O8-P 


Antidumping  inveatigation  on  LIva 
Cattta  from  Canada:  Notice  of 
Extension  of  Deadline  for  Submission 
of  Briefs  and  Hearing 

agency:  Import  Administration,  _ 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Extension  of  deadline  for 
submission  of  briefs  and  of  hearing  date. 

EFFECTIVE  DATE:  August  13. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gabriel  Adler  or  Kris  Campbell.  AD/ 
CVD  Enforcement.  Group  II.  Office  5, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230;  telephone  (202)  482-1442  or 
(202)  482-3813,  respectively. 

Extension  of  Time 

On  July  19, 1999,  the  Department 
postponed,  until  October  4, 1999,  the 
deadline  for  the  final  determination  in 
the  antidumping  investigation  of  live 
cattle  from  Canada.  See  Notice  of 
Postponement  of  Final  Antidumping 
Determination:  Live  Cattle  fwm  Canada, 
64  FR  40351  (July  26, 1999).  As  a  resuh 
of  this  postponement,  the  Department  is 
extending  the  deadline  for  the 
submission  of  briefs.  Case  briefs  are  now 
due  by  August  13, 1999,  and  rebuttal 
briefs  are  due  by  August  20, 1999.  In 
addition,  the  hearing  date  is  anticipated 
to  change.  For  more  information 
regarding  the  hearing  date,  contact  the 
parties  stated  above. 

Dated:  August  4, 1999. 

Bernard  Carreau, 

Deputy  Assistant  Secretary,  AD/CVD 

Enforcement  Group  II. 

(FR  Doc.  99-21067  Filed  8-12-99;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers;  Department  of  the 
Amiy 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS)  on  Interim 
Operations  of  the  Central  and 
Southern  Florida  (C&SF)  Project  To 
Project  the  Cape  Sable  Seaside 
Sparrow  (Sparrow)  Until  ttie  Modified 
Water  Deliveries  to  Everglades 
National  Park  (Mod  Waters)  Project  la 
Fully  Conatructad 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  congressionally 
authorized  Mod  Waters  project  consists 
of  structiual  modifications  and 
additions  to  the  existing  C&SF  Project 
required  to  improve  water  deliveries  for 
ecosystem  restoration  of  Everglades 
National  Park  (ENP)  without  adverse 
impacts  on  adjacent  private  property. 
The  ciurent  water  management 
operational  plan  Test  7  of  the 
Experimental  Water  Deliveries  Program 
for  the  C&SF  Project  was  developed  in 
1995  to  allow  experimentation  and 
improvement  of  water  delivery  during 
the  long  construction  phase  of  the  Mod 
Waters  Project.  In  February  1999,  the 
U.S.  Fish  and  Wildlife  Service  (FWS) 
issued  a  Biological  Opinion  imder 
provisions  of  the  Endangered  Species 
Act  that  concluded  that  the  Test  7 
jeopardized  the  continued  existence  of 
the  sparrow.  They  further  concluded 
that  ultimate  protection  for  the  species 
would  be  achieved  by  completing 
construction  of  the  Mod  Waters  Project 
as  quickly  as  possible.  In  the  interim, 
they  recommend  that  certain  hydrologic 
conditions  be  maintained  in  the 
sparrow's  breeding  habitat  to  avoid 
jeopardizing  the  species.  In  response, 
the  corps  will  develop  an  Interim 
Operational  Plan  (lOP)  for  the  C&SF 
Project  to  meet  the  FWS's  guidelines. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Army  Corps  of  Engineers.  P.O.  Box 
4970,  Jacksonville.  Florida  32232;  Attn: 
Mr.  Elmar  Kurzbach,  904/232-2325. 
SUPPLEMENTARY  INFORMATION:  . 

1.  The  proposed  action  will  consist  of 
water  management  operatons  of  existing 
structural  components  of  the  C&SF 
Project  to  avoid  flooding  the  sparrow 
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breeding  habitats  during  the  breeding 
season  and  to  rehydrate  breeding 
habitats  during  the  annual  wet  season  in 
order  to  prevent  and  reverse  degradation 
from  invasion  of  exotic  vegetation  and 
unnaturally  high  fire  frequencies. 

2.  Alternatives  to  be  discussed 
involve  spartial  variations  in  conveying 
water  through  the  C&SF  Project, 
tradeo^  in  adverse  effects  on  natiual 
and  manmade  features  of  the 
environment,  and  degrees  of 
infringement  on  private  property  rights 
these  alternatives  would  cause. 

3.  A  Scoping  letter  and  public 
Scoping  Meeting  will  be  used  to  invite 
comments  on  alternatives  and  issues 
from  Federal,  State,  and  local  agencies, 
affected  Indian  tribes,  and  other 
interested  private  organizations  and 
individuals. 

4.  The  Draft  EIS  will  analyze  issues 
related  to  flooding  of  private  property, 
water  quality  degradation,  endangered 
species  protection,  urban  development 
impacts,  agricultiual  flood  protection, 
and  Everglades  National  Park  ecosystem 
restoration. 

5.  The  alternative  plans  will  be 
reviewed  under  provisions  of 
appropriate  laws  and  regulations, 
including  the  Endangereid  Species  Act, 
Fish  and  Wildlife  Coordination  Act, 
Clean  Water  Act,  and  Farmland 
Protection  Act. 

6.  A  scoping  meeting  will  be  held  in 
Homestead,  Florida  at  the  Miami-Dade 
County  Extension  Office.  The  date  and 
time  will  be  annoimced  in  the  Scoping 
letter. 

7.  The  Draft  EIS  is  expected  to  be 
available  for  public  review  in  the  2nd 
quarter  CY  2000. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  99-21057  Filed  8-12-99;  8:45  am] 

■LUNQ  COM  3710-A8-M 


DEPARTMENT  OF  ENERGY 

Dnrfl  Environmental  impact  Statement 
for  a  Geologic  RepoaHory  for  the 
Oiapoeal  of  Spent  Nuclear  Fuel  and 
High-Levei  Radioactive  Waeta  at  Yucca 
Mountain,  Nye  County.  NV 

AGENCY:  Office  of  Civilian  Radioactive 

Waste  Management,  Department  of 

Energy. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  the  availability  of  the 
Draft  Environmental  Impact  Statement 
for  a  Geologic  Repository  for  the 
Disposal  of  Spent  Nuclear  Fuel  and 
High-Level  Radioactive  Waste  at  Yucca 
Mountain,  Nye  Coimty,  Nevada  (DOE/ 


EIS-0250D).  The  Department  has 
prepared  this  Draft  EIS  in  accordance 
with  the  Nuclear  Waste  Policy  Act  of 
1982,  as  amended  (NWPA),  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  Council  on  Environmental 
Quality  (CEQ)  regulations  that 
implement  the  procedural  provisions  of 
NEPA  (40  CFR  Parts  1500-1508),  and 
the  DOE  procedures  implementing 
NEPA  (10  CFR  Part  1021).  The  Draft  EIS 
provides  information  on  potential 
environmental  impacts  that  could  result 
from  a  Proposed  Action  to  construct, 
operate  and  monitor,  and  eventually 
close  a  repository  for  the  disposal  of 
spent  nudear  fuel  and  high-level 
radioactive  waste  at  Yucca  Mountain  in 
Nevada.  The  Draft  EIS  also  considers  the 
potential  environmental  impacts  from 
an  alternative  referred  to  as  the  No- 
Action  Alternative,  imder  which  a 
repository  would  not  be  developed  at 
Yucca  Moimtain.  The  locations  of  the 
public  hearings  to  receive  comments  on 
the  Draft  EIS  are  listed  below. 
DATES:  Comments  on  the  Draft  EIS  will 
be  accepted  during  a  180-day  public 
comment  period,  which  ends  on 
February  9,  2000.  DOE  will  consider 
comments  received  after  February  9, 
2000,  to  the  extent  practicable.  DOE  will 
conduct  public  hearings  on  the  Draft  EIS 
and  will  annoimce  the  dates  in  the 
Federal  Register  in  the  near  future. 
ADDRESSES:  Written  comments,  requests 
for  further  information  on  the  Draft  EIS 
or  the  public  hearings,  and  requests  for 
copies  of  the  document  (or  a  CD-ROM 
version)  should  be  directed  to:  Ms. 
Wendy  R.  Dixon,  EIS  Project  Manager. 
M/S  010,  U.S.  Department  of  Energy, 
Office  of  Civilian  Radioactive  Waste 
Management,  Yucca  Mountain  Site 
Characterization  Office,  P.O.  Box  30307, 
North  Las  Vegas,  Nevada  8903&-O307, 
Telephone  1-800-967-3477.  Facsimile 
1-800-967-0739. 

Written  comments  transmitted  by 
facsimile  should  include  the  following 
identifier:  "Yucca  Mountain  Draft  EIS." 
Addresses  of  the  locations  where  the 
Draft  EIS  will  be  available  for  public 
review  are  listed  in  this  Notice  under 
"Availability  of  the  Draft  EIS." 

Written  comments  or  requests  for 
copies  of  the  document  may  also  be 
submitted  over  the  Internet  via  the 
Yucca  Mountain  Project  website  at 
http://www.ymp.gov,  under  the  listing 
"Environmental  Impact  Statement." 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Wendy  R.  Dixon,  EIS  Project 
Manager,  M/S  010.  U.S.  Department  of 
Energy,  Office  of  Civilian  Radioactive 
Waste  Management.  Yucca  Mountain 
Site  Characterization  Office,  P.O.  Box 
30307.  North  Las  Vegas.  Nevada  89036- 


0307.  Telephone  1-800-967-3477, 
Facsimile  1-800-967-0739. 

General  information  on  the  DOE 
NEPA  process  may  be  requested  from: 
Ms.  Carol  M.  Borgstrom,  Director,  Office 
of  NEPA  Policy  and  Assistance  (EH-42), 
U.S.  Department  of  Energy,  1000 
Independence  Ave.,  SW,  Washington, 
DC  20585,  Telephone  1-202-586-4600, 
or  leafe  a  message  at  1-800-^72-2756. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  7, 1995,  the  Department 
published  a  Notice  of  Intent  (60  FR 
40164)  to  prepare  an  Environmental 
Impact  Statement  for  a  Geologic 
Repository  for  the  Disposal  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Moiuitain, 
Nye  County,  Nevada.  The  purpose  of  the 
Notice  of  Intent  was  to  inform  the 
public  of  the  proposed  scope  of  the 
Repository  EIS,  to  solicit  public  input, 
and  to  announce  that  scoping  meetings 
would  be  held  from  August  through 
October  1995.  During  that  period,  15 
public  scoping  meetings  were  held 
throughout  the  United  States  to  obtain 
public  comments  regarding  the  scope, 
alternatives,  and  issues  that  should  be 
addressed  in  the  EIS.  The  scoping 
period  closed  on  December  5. 1995.  Due 
to  subsequent  budget  reductions.  EIS 
activities  were  deferred  until  Fiscal  Year 
1997.  In  May  1997.  DOE  published 
Summary  of  Public  Scoping  Comments 
Related  to  the  Environmental  Impact 
Statement  for  a  Geologic  Repository  for 
the  Disposal  of  Spent  Nuclear  Fuel  and 
High-level  Radioactive  Waste  at  Yucca 
Mountain.  Nye  County.  Nevada,  which 
summarized  the  comments  received  by 
DOE  during  the  scoping  process  and 
described  how  DOE  planned  at  that  time 
to  address  issues  raised  during  scoping. 
A  Notice  of  Availability  for  the 
Summary  of  Public  Scoping  Comments 
document  was  published  on  July  9, 
1997  (62  FR  36789). 

Alternatives  Considered 

.  The  Draft  EIS  evaluates  a  Proposed. 
Action  and  a  No-Action  Alternative. 
Under  the  Proposed  Action,  DOE  would 
construct,  operate  and  monitor,  and 
eventually  close  a  geologic  repository  at 
Yucca  Mountain  for  the  disposal  of  as 
much  as  70,000  metric  tons  of  heavy 
metal  (MTHM)  of  spent  nuclear  fuel  and 
high-level  radioactive  waste.  The 
Proposed  Action  includes  the 
transportation  of  spent  nuclear  fuel  and 
high-level  radioactive  waste  to  Yucca 
Moimtain  from  commercial  and  E)OE 
sites.  Under  the  No-Action  Alternative, 
DOE  would  end  site  characterization 
activities  at  Yucca  Moimtain,  and 
commercial  and  DOE  sites  would 
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itinue  to  store  spent  nuclear  fuel  and 
^^-level  radioactive  waste,  packaged 
necessary  for  their  safe  on-site 
lagement. 

I  X)E  developed  implementing 

II  ematives  and  analytical  scenarios  for 
es  imating  in  the  Draft  EIS  the 

r«i  Lsonably  foreseeable  environmental 
uc  pacts  that  could  result  from  the 
Imposed  Action.  For  example,  DOE 
ei^uated  three  thermal  load  scenarios, 
Mf^ch  correspond  to  a  relatively  high 
emplacement  density  of  spent  nuclear 
fi^el  and  high-level  radioactive  waste 
(iigh  thermal  load— 85  MTHM  per 
acre),  a  relatively  low  emplacement 
diEfnsity  (low  thermal  load— 25  MTHM 
pieir  acre),  and  an  intermediate  case — 60 
MTHM  per  acre.  DOE  recognizes, 
htiwever,  that  if  the  site  is  eventually 
approved  for  development  of  a 
repository,  the  designs  of  repository 
stiface  and  subsurface  facilities,  and 
pjl^ns  for  the  construction,  operation 
ahd  monitoring,  and  closure  of  the 
rf  bository  would  continue  to  evolve  and 
Wpuld  depend  on  the  outcome  of  the 
Nuclear  Regulatory  Commission's 
lidensing  review  of  the  repository. 
!  Two  national  transportation  scenarios 
ati  evaluated  in  the  Draft  EIS.  The 
n^pstly  legal-weight  truck  i  scenario 
assumes  that  most  spent  nuclear  fuel 
apd  high-level  radioactive  waste  woiUd 
shipped  to  the  repository  by  legal- 
(ight  truck  over  existing  highways, 
th  a  few  exceptions.  The  mostly  rail 
nario  assumes  that  most  spent 
clear  fuel  and  high-level  radioactive 
ite  would  be  shipped  to  Nevada  by 
1,  with  a  few  exceptions  (based 
;ely  on  the  on-site  loading  limitations 
ome  commercial  sites).  The  Nevada 
insportation  implementing 
alternatives  parallel  the  national 
transportation  scenarios;  however, 
bjacause  no  rail  access  currently  exists  to 
th^  repository  site,  the  EIS  considers 
qiiferent  implementing  alternatives  for 
the  construction  of  either  a  new  branch 
rul  line  to  the  proposed  repository,  or 
ata  intermodal  transfer  station  ^  with 
associated  highway  improvements  for 
ivy-haul  trucks.' 

'  e  No-Action  Alternative  considers 
o  scenarios.  Scenario  1  assumes  that 
nt  nuclear  fuel  and  high-level 
ioactive  waste  would  remain  at  the 
commercial  and  5  DOE  sites  imder 


Truck  with  a  gross  vehicle  weight  (both  truck 

~  cargo)  of  less  than  80,000  pounds. 

An  intermodal  transfer  station  is  a  facility  at  the 
ture  of  rail  and  road  transportation  used  to 
fer  shipping  casks  containing  spent  nuclear 

il  and  high-level  radioactive  waste  from  rail  to 

:k  and  empty  casks  from  truck  to  rail. 

Shipment  of  a  rail  cask  (weighing  up  to  300,000 
limds)  on  a  special  truck  and  trailer  combination 
^  would  have  a  total  weight  of  approximately 
^,000  pounds. 


effective  institutional  control  for  at  least 
10,000  years.  Scenario  2  also  assumes 
spent  nuclear  fuel  and  high-level 
radioactive  waste  would  remain  at  the 
77  sites,  but  under  effective  institutional 
control  for  only  about  100  years. 

Public  Hearings  and  Invitation  To 
Comment 

The  public  is  invited  to  provide  oral 
and  written  comments  on  the 
Repository  Draft  EIS  dviring  the  public 
comment  period  that  ends  on  February 
9,  2000.  DOE  will  consider  comments 
received  during  the  comment  period  in 
preparation  of  the  Final  EIS.  Comments 
received  after  February  9,  2000,  will  be 
considered  to  the  extent  practicable. 

The  Department  will  hold  16  public 
hearings  (each  following  the  same 
format  in  either  the  mid-morning  or 
afternoon  and  evening)  to  receive  oral 
and  written  comments  from  members  of 
the  public.  The  public  hearings  are 
ciurently  planned  to  be  held  in  die 
following  Nevada  locations:  Pahrump, 
Goldfield,  Caliente,  Las  Vegas,  Reno, 
Austin,  Crescent  Valley,  Amargosa 
Valley  and  Ely.  Other  hearing  locations 
will  include  Washington,  DC;  Atlanta, 
Georgia;  Denver,  Colorado;  Boise,  Idaho; 
Salt  Lake  City,  Utah;  St.  Louis,  Missouri; 
and  Lone  Pine,  California.  DOE  will 
publish  the  dates,  times,  and  specific 
locations  in  the  Federal  Register,  and 
will  notify  all  recipients  of  the  Draft  EIS 
and  the  media  in  writing  as  soon  as  this 
information  is  available.  In  addition, 
this  information  will  be  available  on  the 
Yucca  Mountain  website  at  http:// 
(vww.ymp.gov  and  on  the  toll-free 
information  line  at  1-800-967-3477. 

Each  of  the  public  hearings  will 
include  a  brief  session  in  which  an 
overview  of  the  Draft  EIS  will  be 
presented,  a  general  question-and- 
answer  session,  and  an  opportunity  to 
provide  comments  for  the  record. 
Members  of  the  public  who  plan  to 
present  oral  comments  are  asked  to 
register  in  advance  by  calling  1-800- 
967-3477. 

Availability  of  the  Draft  EIS 

Copies  of  the  Draft  EIS  are  being 
distributed  to  Federal,  State,  Indian 
tribal,  and  local  officials,  agencies,  and 
organizations  and  individuals  who  have 
indicated  an  interest  in  the  EIS  process. 
Copies  of  the  document  may  also  be 
requested  by  telephone  (1-800-967- 
3477)  or  over  the  Internet  via  the  Yucca 
Mountain  Project  website  at  http:// 
www.ymp.gov,  imder  the  listing 
"Envfronmental  Impact  Statement." 

Copies  of  references  considered  in 
preparation  of  the  Draft  EIS  are  available 
at  the  following  Public  Reading  Rooms: 
University  of  Nevada — Las  Vegas, 


Nevada;  University  of  Nevada — ^Reno, 
Nevada;  Beatty  Yucca  Mountain  Science 
Center,  Nevada;  and  the  DOE 
Headquarters  Office  in  Washington,  DC. 
Addresses  of  these  Public  Reading 
Rooms  and  of  other  Public  Reading 
Rooms  and  libraries  where  the  E)raft  EIS 
is  available  for  public  review  are  listed 
below. 

Public  Reading  Rooms 

Inyo  County — Contact:  Andrew  Remus; 

(760)  878-0447;  Inyo  County  Yucca 

Moimtain  Repository  Assessment 

Office;  168  North  Edwards  Street;  Post 

Office  Drawer  L;  Independence,  CA 

93526 
Oakland  Operations  Office — Contact: 

Annette  Ross;  (510)  637-1762;  U.  S. 

Department  of  Energy  Public  Rftading 

Room;  EIC;  1301  Clay  Street,  Room 

700N;  Oakland,  CA  94612-5208 
National  Renewable  Energy 

Laboratory — Contact:  Sarah  Manion; 

(303)  275-4709;  Public  Reading 

Room;  1617  Cole  Boulevard;  Golden, 

CO  80401 
Rocky  Flats  Public  Reading  Room — 

Contact:  Ann  Smith;  (303)  469-4435; 

College  Hill  Library;  3705  112th 

Avenue  B121;  Westminster,  CO  80030 
Headquarters  Office — Contact:  Carol vn 

Lawson;  (202)  586-3142;  U.S. 

Department  of  Energy;  Room  lE-190, 

Forrestal  Building;  1000 

Independence  Avenue,  SW; 

Washington,  DC  20585 
Atlanta  Support  Office — Contact:  Nancy 

Mays/Laura  Nicholas;  (404)  347-2420; 

Department  of  Energy;  Public  Reading 
•  Room;  730  Peachtree  Street,  Suite 

876;  Atlanta,  GA  30308-1212 
Southeastern  Power  Administration — 

Contact:  Joel  W.  Seymoiu-/Carol  M. 

Franklin;  (706)  213-3800/(706)  213- 

3813;  U.S.  Department  of  Energy; 

Reading  Room;  Samuel  Elbert 

Building;  2  South  Public  Square; 

Elberton,  GA  30635-2496 
Boise  State  University  Library — Contact: 

Adrien  Taylor;  (208)  385-1621; 

Government  Documents;  1910 

University  Drive;  P.O.  Box  46;  Boise. 

ID  83707-0046 
Idaho  Operations  Office — Contact:  Brent 

Jacobson/Gail  Willmore;  (208)  526- 

1144;  Public  Reading  Room;  1776 

Science  Center  Drive;  Idaho  Falls,  ID 

83402 
Chicago  Operations  Office — Contact: 

John  Shuler;  (312)  996-2738; 

Document  Department;  University  of 

Illinois  at  Chicago;  801  South  Morgan 

Street;  Chicago,  IL  60607 
Strategic  Petroleum  Reserve  Project 

Management  Office — Contact:  Deanna 

Harvey;  (504)  734-4316;  U.S. 

Department  of  Energy;  SPRPMO/SEB 
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Reading  Room;  850  Commerce  Road, 
East;  New  Orleans,  LA  70123 

Lander  County — Contact:  Tammy 
Manzini;  (775)  964-2447;  610  Main 
Street;  (P.O.  Box  10);  Austin,  NV 
89310 

Beatty  Yucca  Mountain  Science 
Center — Contact:  Marina  Anderson; 
(775)  553-2130;  100  North  E  Avenue; 
Beatty,  NV  89003 

Lincoln  County — Contact:  Eve 
Culverwell;  (775)  726-3511;  Box  1068 
100  Depot  Avenue;  Caliente,  NV 
89008 

Nevada  State  Clearinghouse — Contact: 
Heather  Elliot;  (775)  684-0209; 
Department  of  Administration;  209 
Musser  Street,  Room  200;  Carson  City, 
NV  89701 

White  Pine  Countv — Contact:  Debra 
Kolkman;  (775)  289-2033;  959 
Campton  Street;  Ely,  NV  89301 

Eureka  Coimty — Contact:  Leonard 
Fiorenzi;  (775)  237-5372;  Courthouse 
Annex;  (iP.O.  Box  714);  Eureka,  NV 
89316 

Churchill  County— Contact:  Alan  Kalt; 
(775)  423-5136;  190  West  First  Street; 
Fallon,  NV  89046-2478 

Esmeralda  County — Contact:  Tony  Cain; 
(775)  485-3419;  Repository  Oversight 
Pro-am;  Elliot  Street  between 
Franklin  and  Euclid;  P.O.  Box  490; 
Goldfield.  NV  89013 

Mineral  County — Contact: 
Commissioner  Jackie  Wells;  (775) 
945-2484;  First  &  A  Streets;  (P.O.  Box 
1600);  Hawthorne,  NV  89415 

Clark  County — Contact:  Dennis  Bechtel; 
(702)  455-5175;  500  South  Grand 
Central  Parkway  #3012;  (P.O.  Box 
551751);  Las  Vegas.  NV  89155-1751 

Las  Vegas,  Nevada — Contact:  Reference 
Desk;  (702)  895-3409;  University  of 
Nevada  Las  Vegas;  James  R.  Dickinson 
Library;  Government  Publications; 
4505  Maryland  Parkway;  Las  Vegas, 
NV  89154-7013 

Las  Vegas  Yucca  Moimtain  Science 
Center — Contact:  Terri  Brown;  (702) 
295-1312;  4101-B  Meadows  Lane;  Las 
Vegas,  NV  89107 

Nye  County — Contact:  Les  Bradshaw; 
(775)  727-7727;  c/o  Department  of 
Natural  Resources  and  Federal 
Facilities;  1210  E.  Basin  Avenue; 
Pahrump,  NV  89048 

Pahrump  Yucca  Mountain  Science 
Center— Contact:  Gordon  Froman; 
(775)  727-0896;  1141  South  Highway 
160;  Pahrump  NV,  89041 

Reno,  Nevada—Contact:  Kathie 
Brinkerhoff;  (775)  784-6500,  x-258: 
University  of  Nevada,  Reno;  The 
University  of  Nevada  Libraries; 
Business  and  Govenunent 
hifbrmation  Center  M/S  322;  1664  N. 
Virginia  Street;  Reno,  NV  89557-0044 

Albuquerque  Operations  Office — 
Contact:  Shawna  Schwartz;  (702)  845- 


4939;  U.S.  DOE  Contract  Reading 
Room;  Kirtland  Air  Force  Base; 
Pennsylvania  and  H  Street;  Building 
388;  Albuquerque,  NM  87116 

Femald  Area  Office— Contact:  Gary 
Stegner;  (513)  648-7480;  U.S. 
Department  of  Energy;  Public 
Information  Room:  7400  Willey  Road; 
Cincinnati.  OH  45239 

Bartlesville  Project  Office/National 
Institute  for  Petroleum  and  Energy 
Research — Contact:  Josh  Stroman; 
(918)  337-1371;  BPO/NIPER  Library; 
U.S.  Department  of  Energy;  220 
Virginia  Avenue;  Bartlesville,  OK 
74003 

Southwestern  Power  Administration — 
Contact:  Pam  Bland;  (918)  595-6624; 
U.S.  Department  of  Energy;  Public 
Reading  Room;  1  West  3rd,  Suite 
1600;  Tulsa,  OK  74101 

Bonneville  Power  Administration — 
Contact:  Jean  Pennington;  (503)  230- 
7334;  U.S.  Department  of  Energy; 
BPA-C-ACS-1;  905  NE  11th  Street; 
Portland,  OR  97208 

Pittsbiugh  Energy  Technology  Center — 
Contact:  Ann  C.  Dunlap;  (412)  892- 
6167;  U.S.  Department  of  Energy; 
Building  922/M210;  Cochrans  Mill 
Road;  Pittsburgh,  PA  15236-0940 

Savannah  River  Operations  Office — 
Contact:  David  Darugh;  (803)  725- 
2497;  Gregg-Graniteville  Library; 
University  of  South  Carolina — ^Aiken; 
171  University  Parkway;  Aiken,  SC 
29801 

University  of  South  Carolina — Contact: 
Lester  Dimcan;  (803)  777-4841; 
Thomas  Cooper  Library;  Documents/ 
Microforms  Department;  Green  and 
Sumter  Streets;  Columbia,  SC  29208 

Oak  Ridge  Operations  Office — Contact: 
Amy  Rothrock/Teresa  Brown;  (423) 
576-1216/(423)  241-4780;  U.S. 
Department  of  Energy;  Public  Reading 
Room;  P.O.  Box  2001;  American 
Museum  of  Science  and  Energy;  300  . 
S.  Tulane  Avenue;  Oak  Ridge,  TN 
37831 

Southern  Methodist  University — 
Contact:  Stephen  Short;  (214)  768- 
2561;  Central  Union  Libraries 
Fondren  Library;  Government 
Information;  ALrline  and  McFarland 
Streets;  Dallas,  TX  75275-0135 

University  of  Utah — Contact:  Walter 
Jones;  (801)  581-8863;  Marriott 
Library  Special  Collections;  295  South 
15th  East;  Salt  Lake  City,  UT  84112- 
0860 

Richland  Operations  Center — Contact: 
Terri  Traub;  (509)  372-7443;  U.S. 
Department  of  Energy;  Public  Reading 
Room;  2770  University  Drive;  Room 
lOlL;  PO  Box  999;  Mailstop  H2-53; 
Richland,  WA  99352 


Issued  in  Washington,  DC,  August  5, 1999. 
Lake  Barrett, 

Acting  Director,  Office  of  Civilian  Radioactive 
Waste  Management. 

(FR  Doc.  99-20661  Filed  8-12-99;  8:45  am) 
BILUNQ  COOE  6450-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  ER99-3912-000,  ER99-3913- 
000,  and  ER99-3842-000] 

AG-Energy,  LP.;  Seneca  Power 
Partnera,  LP.;  Starting  Power  Partnera, 
LP.;  Power  CHy  Partnera,  LP.;  Deaeret 
Generation  &  Tranamiaaion  Co- 
operative; Soutttem  Company 
Servicea,  Inc. 

August  9, 1999. 

Take  notice  that  on  July  30, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
cop)dng  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
August  19, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20983  Filed  6-12-99;  8:45  amj 
BNJJNQ  CODE  e717-01-M 


C  fPARTMENT  OF  ENERGY 


DEPARTMENT  OF  ENERGY 


DEPARTMENT  OF  ENERGY 


Mdarai  Enargy  Regulatory 

[I  >  Mint  Noc  ER9»-a90-003,  ER9»-«ei- 
Om,  ER9»-«e-4)03,  ER99-M3-003,  ER99- 
8M-003.  ERM-387B-000,  ER99-^861-000, 
efm-3862-000,  ER9»-3864-000,  and 


Power  Salee  FHlaen,  L.LC^  CP 
'  Salee  Fourteen,  LLC^  CP 
'  Salee  Thirleen,  LLC,  CP  Power 
►  Twelve,  LLC^  CP  Power  Salee 
I,  LLC^  Cinclnnall  Gae  A 
:  Company  and  PSI  Energy,  inc., 
'  piew  cngMna  mc,  renoiMGoi 
>,  LLC,  OMahoma  Gee  end 
:  Co^  and  Sunlaw  Energy 
il,LP.:NoliceofFllinge 

:  9. 1999. 

ake  notice  that  on  July  30, 1999,  the 
ive-mentioned  power  marketers  filed 
:erly  reports  «irith  the  Commission 
liijabove-refBrenced  proceedings  for 
i  iJFormation  only.  These  filings  are 
aji^ailable  for  public  inspection  and 
cbpying  in  the  Public  Refwenced  Room 
at  on  the  web  at  Mrww.ferc.fed.us/ 
0  i^line/rims.htm  for  viewing  and 
(^wnloading  (call  202-208-2222  bx 
istance). 

y  perscm  desiring  to  be  heard  or  to 
test  such  filing  should  file  a  motion 
intervene  or  protest  with  the  Federal 
eigy  Regulatory  Commission,  888 
Street,  N.E.,  Washington,  D.C. 
26,  in  accordance  with  Rules  211 
akid  214  of  the  Commission's  Rules  of 
I^ctice  and  Procedure  (18  CFR  385.211 
abd  385.214).  All  such  motions  and 
pirotests  should  be  filed  on  or  before 

Eist  19, 1999.  Protests  will  be 
idered  by  the  Commission  to 
rmine  the  appropriate  action  to  be 
tiken,  but  will  not  serve  to  make 
p  I  otestants  parties  to  the  proceedings. 
/  J  ly  person  wishing  to  become  a  party 
0  L  list  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
C  i  immission  and  are  available  for  public 
Lispection.  This  filing  may  also  be 

V  i  awed  on  the  Internet  at  http:// 

V  r  ww.ferc.fed.us/online/rims.htm  (call 
2  [  2-208-2222  for  assistance). 

L  D  iwood  A.  Watson,  Jr., 

/  cting  Secretary. 

[i  'K  Doc.  20978  Filed  8-12-99;  8:45  am] 

B I  UNO  CODE  STir-OI-M 


Federal  Energy  Regulatory 
Conwwieelon 

[Dochat  Nos.  ER09-M96-OOO,  ERM-38W- 
000,  ER9a-3887-000,  ER8»-^80»-0e0, 

ER9e-3809-OOO,  ER99-a00O-«00,  ER99- 
3010-000,  ER99-3921-000.] 

Duke  Energy  Moee  Landing,  LLC,  Duke 
Energy  Moee  Landhig,  LLC,  Duke 
Energy  South  Bay,  LLC,  Duke  Energy 
South  Bay,  LLC,  Duke  Energy  Morro 
Bay,  LLC,  Duke  Energy  Morro  Bay, 
LLC,  CommonweaNh  Electric 
Company,  Allegheny  Energy;  Notice  of 
Fllinge 

August  9, 1999. 

Take  notice  that  on  July  30, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  above-refraenced  proceedings  for 
infcHmation  only.  These  filing  are 
availaUe  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  Mrww.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
download  (call  202-208-2222  for 
assistance). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  Mrith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  AU  such  motions  and 
protests  should  be  filed  on  or  before 
August  19, 1999.  Protests  moII  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  vfiU  not  serve  to  make 
protestants  parties  to  the  fmiceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  Math  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
Mnww.ferc.fBd.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Wataoo,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-20982  Filed  8-12-99;  8:45  am) 
MLLINQ  COOE  STir-OI-H 


Federal  Energy  Degulalory 

{DockM  Nos.  ER9»-e52-003,  ER99-38n- 
000,  ER9»-38a4-000,  ER99-a902-000, 
ER9e-3803-g00.  ER9»-a004-«IO,  ER9^ 
3005-000,  ER90-3906-000,  ER99-3907-000, 
and  ER9»-390e-0e0] 

Edieon  Mieelon  MeriwUng  &  Tredhig, 
Inc.,  Duke  Energy  OeMend.  LLC,  Duke 
Energy  Oekland,  LLC,  AmerGen 
Energy  Compeny,  LLC,  The  Detroit 
Edieon  Comnanv.  Mountakiview  Patttr 
Company,  Rhrereide  Cenai  Power 
Company,  Souviem  Energy  Cenal, 
LLC,  Southern  rnergy  KendeH, 
LLC,  end  Southern  Energy  New 
LLC;  Notice  of  Fllinge 


August  9, 1999. 

Take  notice  that  on  July  30, 1999,  the 
dxnre-mentioned  power  mariceters  filed 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.fercfed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  Mrith  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
(Hotests  should  be  filed  on  or  before 
August  19,  1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  Mrith  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wMTw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 

(FR  Doc.  99-20977  Filed  8-12-99;  8:45  am] 
BMJJNQ  COOE  6717-01-4I 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofiunieaion 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 


[DodMt  No.  RP99-363-001] 

Equilrana,  LP.;  Notice  of  Propoaed 
CtMngea  in  FERC  Gaa  Tariff 

August  9. 1999. 

Take  notice  that  on  Jiily  29. 1999, 
Equitrans,  L.P.  (Equitrans),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
revised  tariff  sheets  to  become  effective 
August  1, 1999: 

Substitute  First  Revised  Sheet  No.  288 

Equitrans  states  that  the  piupose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  dated  July 
20, 1999  in  the  captioned  docket.  In  its 
order  the  Commission  required 
Equitrans  to  incorporate  in  Section  26.3 
of  its  General  Terms  and  Conditions  the 
omitted  subcategory  "Table  of 
Contents"  from  the  GISB  standard 
4.3.23.  Equitrans  has  incorporated  the 
omitted  subcategory  "Table  of 
Contents"  in  Section  26.3  of  its  General 
Terms  and  Conditions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regidations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-20974  Filed  8-12-99;  8:45  amj 
BMXINO  CODE  CMT-OI-M 


[Dodwt  Nos.  ER9e-3566-003,  ER99-3923- 
000,  ER9»-3924-000,  ER9»-392S-000, 
ER99-d92e-000,  ER9»-3927-000] 

FPL  Energy  Power  Marketing,  Inc.,  FPL 
Energy  Maine  ilychro,  Inc.,  FPL  Energy 
Maaon,  LLC,  FPL  Energy  Wyman.  LLC, 
FPL  Energy  Wyman  IV,  LLC,  and  FPL 
Energy  AVEC,  LLC;  Notice  of  FHinga 

August  9, 1999. 

Take  notice  that  on  July  30, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  shoiUd  be  filed  on  or  before 
August  19, 1999.  Protest  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-20979  Filed  8-12-99;  8:45  am) 

BUJNQ  COOE  6717-01-M 


[Doclwt  No.  ER9»-3839-000;  ER99-3840- 
000;  ER99-3841-000;  ER99-3843-000; 
ER99-3844-000;  ERM-3846-000;  ER99- 
3847-000;  ER99-3848-000;  and  ER9»- 
3860-000] 

Logan  Generating  Company,  LP., 
Millennium  Povver  Partnera,  LP., 
CinCap  VI,  LLC,  Conaumera  Energy 
Company,  Norttiem  Statee  Power 
Company  (Minneaota),  Nortttem  States 
Power  Company  (Wiaconain), 
NortheaatUtilKies  Service  Company, 
Boralex  Straiten  Energy,  Inc.,  AYP 
Energy,  Inc.,  PECO  Energy  Company; 
Notice  of  Hlinga 

August  9, 1999. 

Take  notice  that  on  Jiily  30, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copyii^g  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
August  19, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-20980  Filed  8-12-99;  8:45  ami 
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;  EPARTMENT  OF  ENERGY 

'•  ederal  Energy  Regulatory 
:ommlssion 


I  todwt  No.  RP99-392-001] 

I  lid  Louisiana  Gas  Company;  Notice  of 
=  roposed  Changes  in  FERC  Gas  Tariff 

August  9, 1999. 

Take  notice  that  on  August  4, 1999, 
ttid  Louisiana  Gas  Company  (Mid 
.  ouisiana)  tendered  for  filing  as  part  of 
1  s  FERC  Gas  Tariff,  Third  Revised 
ii  oliune  No.  1,  the  following  tariff  sheet, 
» ith  an  effective  date  of  August  1, 1999: 

Substitute  Fourth  Revised  Sheet  No.  87 

Mid  Louisiana  states  that  the  purpose 
I  li  the  filing  is  to  comply  with 
'  ommission's  July  23, 1999  order  in 
pocket  No.  RP99-392-000,  wherein  the 
mmission  directed  Mid  Louisiana  Gas 
mpany  to  revise  its  tariff  to  include 
le  revised  versions  of  GISB  Standard 
3.24  and  GSIB  Data  Sets  3.4.1  through 
4.3  in  compliance  with  Order  No. 
1  i  J7-K.  Moreover,  Mid  Louisiana  states 
1  hat  it  submitted  in  the  filing  only  the 
1  i  iriff  sheet  that  incorporated  by 

I  <iference  GISB  Invoicing  Data  Sets 
4.1,  3.4.2  and  3.4.3.  Mid  Louisiana 

I I  tests  that  no  modification  was  made  to 
i  t  s  tariff  with  respect  to  Standard  1.3.24, 
u  I  the  standard  was  incorporated  by 

1  •  iference  in  FERC  Docket  No.  RP97- 

51-002,  but  was  inadvertently  omitted 
from  Appendix  A  of  Mid  Louisiana's 
n  ily  1. 1999  Order  587-K  compliance 
iiling. 

Mid  Louisiana  requests  that  the 
(^Dmmission  grants  a  waiver  of  Section 
:  54.207  of  the  Commission's 
KWulations  thereby  allowing  the 
indicated  tariff  sheet  to  be  accepted  to 
Iti » effective  August  1, 1999. 

Any  person  desiring  to  protest  this 
ft  ing  should  file  a  protest  with  the 
f  federal  Energy  Regulatory  Commission, 

8  First  Street,  N.E.,  Washington.  D.C. 

426.  in  accordance  with  Section 

5.211  of  the  Commission's  Rules  and 
ftfegidations.  All  such  protests  must  be 
i  iied  as  provided  in  Section  154.210  of 
t  l|e  Commission's  Regulations.  Protests 
^  i^jill  be  considered  by  the  Commission 
ii^  determining  the  appropriate  action  to 
14  taken,  but  will  not  serve  to  make 
I  irotestants  parties  to  the  proceedings. 
C  Ippies  of  this  filing  are  on  file  with  the 
(l^mmission  and  are  available  for  public 
i  ispection  in  the  Public  Reference 
I  :<  >om.  This  filing  may  be  viewed  on  the 
\  rsb  at  http:www/ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  99-20976  Filed  8-12-99;  8:45  apij 

BILUNG  COOE  6717-01-til 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Nos.  ER99-3849-000,  ER99-3850- 
000,  ER9»-3851-000,  ER99-3852-000, 
ER99-385^-000,  ER99-38S7-000.  ER99- 
3858-000.  and  ER99-3891-000]. 

New  England  Power  Company  and 
AIIEnergy  Marketing  ComiMny,  Indeclc- 
Peppereil  Power  Associates,  Inc., 
Denver  City  Energy  Associates,  LP., 
Portland  General  Electric  Company, 
New  Yoric  State  Electric  &  Gas 
Corporation  and  NGE  Generations, 
Inc.,  Wisvest-Connecticut,  LLC, 
Souttiwestem  Public  Service 
Company,  South  Eastern  Electric 
Development  Company;  Notice  of 
Rllngs 

August  9,  1999. 

Take  notice  that  on  July  30, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rimis.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procediue  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  19, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20981  Filed  8-12-99;  8:45  am] 
MIXING  COOE  STir-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  RP9»-464-000  and  RP8»-1S3- 
093] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  9,  1999. 

Take  notice  that  on  August  3, 1999, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  August  1, 1999: 

Eighth  Revised  Sheet  No.  6 
Eleventh  Revised  Sheet  No.  6A 

Williams  states  that  pursuant  to 
Article  14  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  it  is  filing  to 
discontinue  the  GSR  component  of  the 
maximum  ITS  rate  established  in  Docket 
No.  RP97-407,  which  became  effective 
August  1, 1997,  and  has  been  in  effect 
for  its  24-month  recovery  period,  and 
the  Rate  Schedule  FTS  surcharge  and 
the  GSR  component  of  the  maximum 
ITS  rate  established  in  Docket  No. 
RP98-293,  which  became  effective 
August  1, 1998,  and  has  been  in  effect 
for  its  12-month  recovery  period. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
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riiii8.htm  (call  202-208-2222  for 
assistance). 
Liawood  A.  WatMii,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20975  Filed  8-12-99;  8:45  am] 
I  oooe  tnr-oi-H 


DEPARTMENT  OF  ENERGY 
Federal  Eneray  Reguleloffy 


(Doctat  No.  ER«7-1523-011.  at  aL] 
Central  Hudeon  Qm  «  Etodrle 


August  6, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cntral  Hadsaa  Gas  k  Electric 


[Docket  Nos.  ER97-1 523-011;  OA97-470- 
010;  and  ER97-4234-O08] 

Take  notice  that  on  August  3, 1999. 
the  Member  Systems  of  the  New  York 
Power  Pool  (Member  System),  tendered 
for  filing  under  sections  205  and  206  of 
the  Federal  Power  Act  amendments  to 
the  transmission  agreement  in  efiiect 
between  and  among  the  individual 
Mealier  Systems  and/or  various  third 
parties  consistent  with  the 
Commission's  Ordw  dated  January  27. 
1999.  See  Central  Hudson  Gas  6-  Electric 
Corp..  et  al.,  86  FERC  61.062  (1999). 

Ine  Member  Systems  request  all 
necessary  waivors  to  make  the 
amendments  effective  upon 
implementation  of  the  New  York 
Independent  System  Operator  (NYISO) 
on  September  1, 1999. 

A  copy  of  this  filing  was  served  upon 
all  persons  on  the  Commission's  official 
service  list(s)  in  the  captioned 
proceeding(s),  and  the  respective 
electric  utility  regulatory  agencies  in 
New  Yoric.  New  Jersey  and 
Pennsylvania. 

Ckfmment  date:  August  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  Eeorgy  Ventures,  Inc.; 
Conqpetilhre  mUity  Services 
CoiperetiiMi;  CC  Pace  Rasoiirces,  Inc., 
Haitfafd  Power  Sales,  LJ^C.;  CL  Power 
Sales  Seven,  L.L.C,  Firsffiaergy 
Trading  Services,  Inc.;  CinCap  V,  LLC 

(Docket  Nos.  ER97-4636-O07;  ER97-1932- 
010;  ER94-1 181-020;  ER95-393-024;  ER96- 
2652-036;  ER95-1 295-01 3;  and  ER98-4055- 
0O4] 

Take  notice  that  on  July  30, 1999,  the 
above-mentioned  power  marketers/or 
public  utilities  tendered  for  filing 
quarterly  reports  with  the  Commission 


in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  WMrw.fercfed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

3.  Calpine  Power  Services  Company 

(Docket  No.  ER94-1 545-019] 

Take  notice  that  on  August  2, 1999, 
Calpine  Power  Services  Company 
(Calpine  Power  Services),  tendered  for 
filing  an  updated  market  analysis  in 
compliance  with  the  Commission's 
March  9, 1995  order  in  Docket  No. 
ER94-1545-000. 

Coounent  date:  August  20, 1999,  in 
accordance  Mrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Gregory  L.  NesfaitI 

(Docket  No.  ID-3150-001] 

Take  notice  that  on  August  2, 1999, 
Cleco  Evangeline  LLC,  tendered  for 
filing  abbreviated  ^plicaticms  for 
Gr^ory  L.  Nesbitt,  Etevid  M.  Eppler, 
Thomas  J.  Howlin  and  Darrell  Dubroc 
now  holding  or  may  hold  interlocking 
positions  involving  Cleco  Evangeline 
LLC. 

Comment  date:  September  1, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  CaiifiMnia  ladepeadeat  Syttem 
Operatiw  Cnporatiea 

[Docket  Nos.  ER98-899-003;  ER98-1923- 
001;  and  ER98-1923-003] 

Take  notice  that  on  August  2, 1999, 
the  California  Independent  System 
Operator  Corporation  (California  ISO), 
tendered  for  filing  a  Compliance  Report 
as  required  by  the  Letter  Order  issued 
by  the  Commission  on  May  28, 1998. 

Copies  of  the  filing  have  been  served 
upon  each  person  designated  on  the 
restricted  service  list  compiled  by  the 
Presiding  Judge  in  this  proceeding. 

Comment  date:  August  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Heard  Cewity  Power,  LX.C 

(Docket  No.  EG9»-210-000] 

Take  notice  that  on  At^st  2, 1999, 
Heard  County  Power,  L.L.C,  1000 
Louisiana.  Suite  5800,  Houston,  Texas 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
Regulations. 

Heard  County  Power,  L.L.C.,  is  a 
limited  liability  company,  organized 
under  the  laws  of  the  State  of  Delaware, 


and  engaged  directly  and  exclusively  in 
owning  and  operating  the  Heard  Coiinty 
Power,  L.L.C.,  electric  genouting  focility 
(the  Facility)  to  be  located  in  Heard 
County,  Georgia,  and  selling  electric 
energy  and  related  ancillary  services  at 
wholesale  fit>m  the  Facility.  The  Facility 
will  consist  of  three  gas  turbine 
genwators  that  are  nominally  rated  at 
approximately  166.87  MW  each,  for  a 
total  of  approximately  500  MW.  a 
metering  station,  and  associated 
transmission  interconnection 
components. 

Comment  date:  August  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  DTE  Energy  Tradfaig,  Inc.;  CL  Power 
Sales  Ten,  L.L.C;  CL  Power  Sales  Eight, 
LX.C;  CL  Power  Sales  Nine,  LX.C;  CL 
Power  Sales  Six.  LX.C;  Coral  Power, 
LJ.C;  CL  Power  Salaa  Two,  LX.C; 
Soudierm  Energy  Kelail  Trading;  aed 
Marioeting,  be;  Niagara  Mohawk 
Energy  Maricedi^  ln&;  and 
CoBstrilatioa  Power  Sewrce,  Inc. 

(Docket  Nos.  ER97-3834-007;  ER96-2652- 
033;  ER96-2652-035;  ER96-2652-032; 
ERg6-2652-034;  ER96-25-017;  ER95-892- 
044;  ER98-1149-004;  ER96-2525-012;  and 
ER97-2261-011. 

Take  notice  that  on  July  30. 1999,  the 
above-mentioned  power  maiketers/or 
public  utilities  tendered  for  filing 
quarterly  reports  with  the  Commission 
in  above-refmenced  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Refnenced  Room 
or  on  the  web  at  www.fiarc.fiBd.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  ftv 
assistance). 

t.  Edison  Source;  Doke  Eaergy;  QtiaeBS 
Power  Sales;  OTE  Ediaon  AoMrica,  bic; 
VGt£  Power  Service  Ceeqiany;  CMS 
Marketing,  Services  and  TradUng;  Sonat 
Power  Mariceting  L.P.;  Smat  Poww 
Marketing  Inc.;  and  Koch  Eneisy 
Trading,  Inc. 

[Docket  Nos.  ER96-2150-014;  ER96-108- 
018;  ER94-1685-026;  ER98-3026-004; 
ER94-1394-021;  ER96-235(M)18;  ER96- 
2343-012:  ER95-1050-018;  and  ER95-218- 
018] 

Take  notice  that  on  July  30, 1999,  the 
above-mentioned  power  marketers/or 
public  utilities  tendered  for  filing 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
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:  nline/rims.htm  for  viewing  and 
:  ownloading  (call  202-208-2222  for 

issistance). 

! .  American  Electric  Power  Service 
^brporation 

i  )ocket  No.  EL99-82-000] 

Take  notice  that  on  August  2, 1999, 
^  jnerican  Electric  Power  Service 
;  4}rporation,  on  behalf  of  the  operating 
:  smpanies  of  the  American  Electric 
=  ower  System  (AEP)  submitted  a 
^  etition  for  Declaratory  Order 
•  iquesting  that  the  Commission  rule 
i  lat  discounted  non-firm  transmission 
i  jrvices  offered  by  AEP  are  consistent 
t  ith  AEP's  open-access  transmission 
iriff  (OATT)  cuid  the  Commission's  pro 
1  >rnia  transmission  tariff.  In  the 
utemative,  AEP  requests  that  the 
!Jommission  accept  for  filing  revisions 
6  Schedule  8  of  AEP's  OATT,  which  set 
orth  additional  terms  for  the 
i  iscounting  of  Non-Firm  Point-To-Point 

'  [  ransmission  Service. 

Comment  date:  September  1, 1999,  in 

{ t  xordance  with  Standard  Paragraph  E 

{ 1  the  end  of  this  notice. 

1 1.  Tampa  Electric  Company 

II  »ocket  No.  ER99-393O-0O0] 

I  Take  notice  that  on  August  2, 1999, 
'  f  ampa  Electric  Company  (Tampa 

'.  I  iectric),  tendered  for  filing  a  service 

I I  rreement  with  Morgan  Stanley  Capital 
I  ]  roup  Inc.  (MSCG)  under  Tampa 

'.  I  lectric's  market-based  sales  tariff. 

Tampa  Electric  proposes  that  the 
I K  >rvice  agreement  be  made  effective  on 
lily  6, 1999. 

Copies  of  the  filing  have  been  served 
( >  1  MSCG  and  the  Florida  Public  Service 
I  ]  ommission. 

Comment  date:  August  20, 1999.  in 
i  iCcordance  with  Standard  Paragraph  E 
'  the  end  of  this  notice. 

JL.  New  York  State  Electric  &  Gas 
irporation 

locket  No.  ER99-393 1-000] 

Take  notice  that  on  August  2, 1999, 
w  York  State  Electric  &  Gas 

rporation  (NYSEG),  tendered  for 

ing  Service  Agreements  between 
SEG  and  Duke  Energy  Trading  and 

arketing,  L.L.C.  (DETM)  and  NRG 
Pbwer  Marketing,  Inc.,  (Customer). 
T  lese  Service  Agreements  specify  that 
tie  Customer  has  agreed  to  the  rates, 
tEirms  and  conditions  of  the  NYSEG 
( I  )en  access  transmission  tariff  filed  July 
!  I  1997  and  effective  on  November  27, 
:  $97,  in  Docket  No.  ER9 7-2  3 5 3-000. 

NYSEG  requests  waiver  of  the 
(Cbmmission's  sixty-day  notice 
I E  quirements  and  an  effective  date  of 
J  L  ly  30,  1999  for  the  Service 
i  i  ;reements.  NYSEG  has  served  copies 


of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customer. 

Comment  date:  August  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  CL  Power  Sales  One,  L.L.C.;  CL 
Power  Sales  Three,  L.L.C.;  CL  Power 
Sales  Four,  L.L.C.;  CL  Power  Sales  Five, 
L.L.C.;  TXU  Energy  Trading;  Mid- 
American Power ,L.L.C.;  WPS  Power 
Development,  Inc.;  Unitil  Resources, 
Inc.;  Engage  Energy  US,  L.P.;  and  NEV 
East,  L.L.C. 

[Docket  No.  ER95-892-045;  Docket  Nos. 
ER98-895-006;  Docket  No.  ER96-1858-^)13; 
Docket  No.  ER96-1 088-026;  Docket  No. 
ER97-2462-008;  Docket  No.  ER97-654-011; 
and  Docket  No.  ER97-4652-0071 

Take  notice  that  on  July  30, 1999,  the 
above-mentioned  power  marketers/or 
public  utilities  tendered  for  filing 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspectioil  and 
copying  in  the  Public  Referenced  Room 
or  on  the  wehat  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

13.  Virginia  Electric  and  Power    ' 
Company 

(Docket  No.  ER99-3932-000J 

Take  notice  that  on  August  2. 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreements  for  Non-Firm  and    - 
Firm  Point-to-Point  Transmission 
Service  to  Consumers  Energy  Company 
under  the  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  dated  July 
14, 1997.  Under  the  Service 
Agreements,  Virginia  Power  will 
provide  point-to-point  service  to  the 
Transmission  Customer  under  the  rates, 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  August  2, 1999,  the  date  of  filing 
of  the  Service  Agreements. 

Copies  of  the  filing  were  served  upon 
Consumers  Energy  Company,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  August  20. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  MidAmerican  Energy  Company 

(Docket  No.  ER99-3935-000I 

Take  notice  that  on  August  2, 1999, 
MidAmerican  Energy  Company 
tendered  for  filing  a  proposed  change  in 
its  Rate  Schedule  for  Power  Sales.  FERC 
Electric  Rate  Schedule.  Original  Volume 


No.  5.  The  proposed  change  consists  of 
certain  reused  tariff  sheets  consistent 
with  the  quarterly  fiUng  requirement. 

MidAmerican  states  that  it  is 
submitting  these  tariff  sheets  for  the 
purpose  of  complying  with  the 
requirements  set  forth  in  Southern 
Company  Services,  Inc..  75  FERC  61.130 
(1996).  relating  to  quarterly  filings  by 
public  utilities  of  summaries  of  short- 
term  market-based  power  transactions. 
The  tariff  sheets  contain  summaries  of 
such  transactiohs  under  the  Rate 
Schedule  for  Power  Sales  for  the 
applicable  quarter. 

MidAmerican  proposes  an  effective 
date  of  the  first  day  of  the  applicable 
quarter  for  the  rate  schedule  change. 
Accordingly.  MidAmerican  requests  a 
waiver  of  the  bO-day  notice  requirement 
for  this  filing.  MidAmerican  states  that 
this  date  is  consistent  with  the 
requirements  of  the  Southern  Company 
Services,  Inc.,  order  and  the  effective 
date  authorized  in  Docket  No.  ER96- 
2459-000. 

Copies  of  the  filing  were  served  upon 
MidAmerican 's  customers  under  the 
Rate  Schedule  for  Power  Sales  and  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Conunission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  August  20, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cleco  Energy  LLC 

[Docket  No.  ER99-3947-O001 

Take  notice  that  on  August  2. 1999. 
Cleco  Energy  LLC  (Cleco  Energy),  Cleco 
Evangeline  LLC  (Cleco  Evangeline), 
Cleco  Marketing.  &  Trading  LLC  (CMT). 
tendered  for  filing  their  petition  to  the 
Commission  for  acceptance  of 
Amendment  No.  1  to  Rate  Schedule 
FERC  No.  1  (Market-Based  Rate 
Schedule).  Supplement  No.  1,  Original 
Sheet  Nos.  1-2,  which  the  Commission 
accepted  in  its  Order,  issued  February 
17,  1998,  in  the  captioned  docket.  la 
Cleco  Energy's  proposed  amendment, 
Cleco  Energy  proposes  to  supersede 
Original  Sheet  Nos.  1-2  with  Revised 
Sheet  No.  1. 

Comment  date:  August  20, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER99-3929-000J 

Take  notice  that  on  August  2,  1999, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  tendered  for  filing  a  service 
agreement  establishing  Alabama 
Municipal  Electric  Authority  (AMEA)  as 
a  customer  under  the  terms  of  SCE&G's 
Negotiated  Market  Sales  Tariff. 
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-  SCEftG  requests  an  effective  date  of 
one  day  subsiequent  to  the  date  of  filing. 
AccorcUngly,  SCE&G  requests  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
AMEA  and  the  South  Carolina  Public 
Service  Commission. 

Comment  date:  August  20, 1999,  in 
accordance  with  Standard  Paragraph  E- 
'  at  the  end  of  this  notice. 

17.  Oece  Energy  LLC 

[Docket  No.  ER99-3946-000) 

Take  notice  that  on  August  2, 1999. 
Cleco  Eneigy  LLC  (formerly  CLECO 
ENERGY.  L.L.C.)  (Cleco  Energy), 
petitioned  the  Commission  for 
acceptance  of  Amendment  No.  1  to  Rate 
Schedule  FERC  No.  1.  Original  Sheet 
Nos.  1-9,  which  the  nnmmissinn 
accepted  in  its  Order,  issued  February 
17, 1998.  in  the  captioned  docket.  In 
Cleco  Energy's  proposed  amendment, 
Cleco  Energy  proposes  to  supersede 
Original  Sheet  Nos.  1-9  with  Revised 
Sheet  Nos.  1-2. 

Comment  date:  August  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  InPower  Marketing  Corp. 

[Docket  No.  ER99-3964-0001 

Take  notice  that  on  August  2, 1999, 
InPower  Marketing  Corp.  (InPowm), 
tendered  for  filing  a  petition  for 
Commission  acceptance  of  InPower's 
Rate  Schedule  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates,  and  the  waiver  of  certain 
Commission  Regulations. 

InPower  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
InPower  is  not  in  the  business  of 
generating  or  transmitting  electric 
power. 

Comment  date:  August  20, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Jeney  Central  Power  ft  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company 

(Docket  No.  ER99-2388-001| 

Take  notice  that  on  August  2, 1999, 
Jersey  Central  Power  &  Light  Company. 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company 
(collectively,  GPU  Energy),  tendered  for 
filing  a  compliance  filing  in  response  to 
the  Commission's  letter  order  dated  July 
1, 1999  in  the  above-referenced  docket. 
(Green  Power  Partners  I  LLC,  et  al.,  88 
FERC  161.005  (1999)). 

Comment  date:  August  20, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Avista  Corp. 

[Docket  No.  ER99-340»-000] 

Take  notice  that  on  August  2, 1999, 
Avista  Corp.,  tendered  for  filing  a 
clarification  of  the  rates  under  an 
executed  service  agreement  with 
Cogentrix  Energy  Power  Marketing.  Inc., 
for  Dynamic  Capacity  and  Energy 
Service  at  cost-based  rates  under  Avista 
Corp.'s  FERC  Electric  Tariff,  Original 
Volume  No.  10.  The  service  agreement 
was  filed  with  the  Commission  on  June 
29, 1999. 

Comment  dote:  August  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Citizens  Utilities  Company 

[Docket  No.  £599-55-0001 

Take  notice  that  on  August  2, 1999, 
Qtizens  Utilities  Company  (Applicant), 
tendered  for  filing  an  appUcaticm 
pursuant  to  Section  204  of  the  Federal 
Power  Act  requesting  an  order 
authorizing,  for  the  maximiun  period, 
the  issuance  by  the  Applicant  of:  (I)  Up 
to  (a)  $1,000,000,000  principal  amount 
of  unsecured  promissory  notes 
outstanding  at  any  one  time  (Promissory 
Notes),  (b)  $1,000,000,000  aggregate 
principal  amount  of  debt  securities 
(Longer  Term  Debt  Securities)  with  a 
final  maturity  or  maturities  of  not  less 
than  nine  months  nor  more  than  50 
years,  (c)  80,000,000  shares  of  common 
stock  of  Applicant  (Common  Stock) 
(subject  to  adjustment  for  stock  splits, 
stock  dividends,  recapitalizations  and 
similar  changes  after  the  date  of  this 
Application),  and  $400,000,000 
liquidation  value  of  preferred  stock  of 
Applicant  (Preferred  Stock),  and  (d) 
$1,000,000,000  of  assumption  of 
obligations  and  liabilities  as  guarantor 
of  obligations  of  its  subsidiaries  subject 
to  an  overall  limitation,  at  any  time,  of 
the  securities  to  be  issued  under  (a),  (b). 
(c)  and  (d)  of  $1,000,000,000,  and;  (11) 
up  to  an  additional  $3,000,000,000 
principal  amount  of  unsecured 
promissory  notes  outstanding  at  any  one 
time  for  the  purposes  of  temporary 
bridge  financing  that  may  be  required 
for  Applicant  to  meet  its  obligations 
arising  under  agreements  for  the 
acquisition  of  local  exchange  telephone 
access  lines. 

Applicant  also  requests,  upon  the 
issuance  of  authorization,  that  the 
Applicant's  authority  under  Docket  No. 
ES98-21-000  be  canceled.  The 
Applicant  further  requests  that  the 
foregoing  be  exempted  fiom  the 
competitive  bidding  and  negotiated 
placement  requirements  of  18  CFR  Part 
34. 


Comment  date:  August  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Atlanta  Gas  Light  Services,  Inc.; 
Calpine  Power  Services  Company; 
Watts  Works,  L.L.C;  FPftL  EnergyPhis 
Co.,  LLC;  OST  Energy  Trading  Inc.; 
Southern  Energy  Trading  and 
Marketing,  Inc.;  Southern  Company 
Energy  Maiiwting  L.P.;  PGftE  Energy 
Trading— Power,  Cinergy  CajHtal  & 
Trading,  Inc.;  British  Columbia  Power 
Exchange  Corporation;  CinCap  IV,  LLC; 
Strategic  Energy  L.L.C.;  Hinson  Povrer 
Cmnpany;  Progress  Power  Marketing, 
Inc.;  Western  Systnns  Power  Pool;  and 
NEV  CalifiDmia,  L.L.C 

[Docket  Nos.  ER97-542-008;  ER94-1545- 
018;  Docket  No.  ER98-4608-004;  ER95-976- 
017;  ER97-4024-0O9;  ER91-195-039;  and 

Take  notice  that  on  July  30. 1999.  the 
above-mentioned  power  marketers/or 
public  utilities  tendered  for  filing 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Conunission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

[FR  Doc.  99-20925  Filed  8-12-99;  8:45  am) 
BHJJNQ  CODE  vm-m-p 
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b  EPARTMENT  OF  ENERGY 

I  =1  Klerai  Energy  Regulatory 
(iNnmisaion 


No*.  CP99-579-000  and  CP99-^80- 


LNG  Inc.;  Notice  of  Intent  To 
ptafMre  an  Environmental  Aseeeament 
ftk  the  Propoaed  EIIm  laland  Termlnai 
necomffllaalonlng  Project  and  Requeat 
re  r  Commenta  on  Environmental 


^igiistQ,  1999. 
The  staff  of  the  Federal  Energy 

ft  sgulatory  Commission  (FERC  or 

( l^mmission)  will  prepare  an 

vironmental  assessment  (EA)  that  will 
;U88  the  environmental  impacts  of 
Elba  Island  Terminal 

Rfcommissioning  Project  involving 

c  (instruction  and  operation  of  fecilities 

tjy  Southern  LNG  Inc.  (Southern  LNG) 
Elba  Island  in  Chatham  County, 
rgia.^  The  project  involves  retiuuing 
uthem  LNG's  existing,  certificated 
uefied  natiual  gas  (LNG)  marine 
port  terminal  (Elba  Island  Terminal) 
active  service.  This  EA  will  be  used 
the  Commission  in  its  decision- 
process  to  determine  whether 

t  IB  project  is  in  the  public  convenience 

acd  necessity. 

Background 

tin  1972,  in  Docket  No.  CP71-264,  the 
Federal  Power  Commission  (FERC's 
pijedecessor)  authorized  Southern 
E  i^ergy  Company  (Southern  LNG's 
piiedecessor),  to  construct  and  operate 
Wp  Elba  Island  Terminal.  Southern  LNG 
itiated  construction  in  1973.  The 

al  encompasses  about  140  acres 
the  840-acre  Elba  Island  in  an  estuary 
the  Savannah  River.  Elba  Island  lies 
iroximately  8  miles  upstream  of  the 
er's  discharge  into  the  Atlantic  Ocean 
approximately  5  miles  downstream 
6m  Savannah.  Georgia.  The  existing 
a  [Ithorized  facilities  at  the  Elba  Island 
T  E  rminal  include  the  following: 

LNG  unloading  facilities,  including 
nil  trine  berth,  pier,  and  arms  for 
u  t  loading  LNG  from  vessels; 

LNG  storage  facilities,  including 
til "ee  double- wall  storage  tanks,  each 
w  |th  the  capacity  of  400.000  barrels 
(l^ur  biUion  cubic  feet  vaporized 
ei]iiivalent); 

LNG  sendout  facilities,  including 
p  u  mps  and  vaporizers  with  a  maximum 
o  I  lacity  of  540  million  cubic  feet  per 

Boil-off  compressors; 


'  Southern  LNG's  application  was  filed  with  the 
C^i  amission  under  section  7  of  the  Natural  Gas  Act 
ai|4  part  157  of  the  Gonunission's  regulations. 


•  Pressure  relief,  vent,  and  disposal 
systems; 

•  Spill  contaimfient  facilities, 
including  a  400,000-barrel  capacity 
main  spill  containment  for  each  LNG 
storage  tank;  and 

•  Fire  water  system  sourced  fit)m  a 
fresh-water  pond  and  river  water. 

Southern  LNG  commenced  operation 
in  July,  1978.  Between  1978  to  1980,  the 
Elba  Island  Terminal  was  used  to  import 
LNG  purchased  bom  El  Paso  Algeria 
Corporation.  El  Paso  Algeria 
Corporation  transported  LNG  by 
cryogenic  tankers  to  the  point  of 
unloading  at  the  Elba  Island  Terminal. 
Southern  LNG  resold  all  of  the 
vaporized  LNG  to  Southern  Natural  Gas 
Company  (Southern  Natural). 

In  April,  1980,  .Southern  LNG  was 
imable  to  continue  importation  of  LNG 
due  to  economic  considerations.  After 
LNG  shipments  were  discontinued. 
Southern  LNG  retained  an  inventory  of 
LNG  through  April,  1982.  During  this 
time.  Southern  LNG  rendered  peaking 
service  to  Southern  Nattural  until 
depleting  the  remaining  LNG. 

Since  1982,  the  Elba  Island  Terminal 
has  been  maintained  in  a  limited  state 
of  readiness  to  ensure  that  the  plant 
could  be  safely  and  reliably  reactivated. 
An  ongoing  preventative  maintenance 
program  has  been  in  place  since  that 
time  and  needed  repairs,  replacements, 
enhancements  and  additions  have  been 
identified  for  implementing  diuing  the 
recommissioning  process. 

Summary  of  the  Proposed  Project 

Southern  LNG  requests  Commission 
authorization,  in  Docket  No.  CP99-580- 
000,  to  reconunission  the  Elba  Island 
Terminal  for  the  piupose  of  providing 
open-access  service  to  shippers  desiring 
to  contract  for  receipt,  storage,  and 
vaporization  of  LNG  and  delivery  of 
vaporized  LNG  at  the  existing  point  of 
interconnect  with  the  interstate  pipeline 
of  Southern  Natural. 

The  storage  and  vaporization  facilities 
would  not  be  significantly  altered, 
replaced  or  relocated.  The  storage  and 
throughput  capacity  of  the  facilities 
would  remain  the  same  as  originally 
placed  in  service  in  1978.  The 
recommissioning  work  will  include  the 
following: 

•  Install  suction  dnun  level  control 
and  minimtun  flow  piping; 

•  Replace  two  LNG  pumps; 

•  Install  LNG  recirculation  piping; 

•  Install  an  additional  boil-on 
compressor  (1,000-horsepower);- 

•  Install  LNG  tank  level,  density  and 
temperatiue  gauges; 

•  Upgrade  fire  protection  system; 

•  Upgrade  hazard  detection  system; 

•  hastall  intrusion  detection  system; 


•  Renew  dredging  of  berthing  area 
and  turning  basin; 

•  Increase  dredged  material  basin 
capacity; 

•  Modify  power  distribution 
switchgear  to  allow  parallel  operation 
with  utiliW  (under  consideration);  and 

•  Install  distributed  control  and  data 
acquisition  system. 

The  proposed  improvements  would 
bring  the  facilities  into  compliance  with 
applicable  current  code  requirements 
and  would  update  the  safety,  sectuity, 
operability  and  reliability  of  the 
terminal.  The  location  of  the  project 
facilities  is  shown  in  appendix  1.^ 

In  addition,  in  Docket  No.  CP99-579- 
000,  Southern  LNG  requests  section  3 
authorization  under  subpart  B  of  Part 
1S3  of  the  Commission's  regulations  for 
siting  of  natiual  gas  import  facilities. 
This  application  is  directly  related  to 
Southern  LNG's  proposal  described 
above  in  Docket  No.  CP99-58a-000. 

Land  Requirements  for  Construction 

No  additional  land  would  be  required 
by  Southern  LNG's  proposal.  All  work 
would  occiu  within  previously 
disttubed  and  currently  maintained 
areas.  None  of  the  proposed 
recommissioning  tasks  would  result  in 
substantial  changes  to  the  appearance  or 
previous  fimction  of  the  existing 
facilities.  Prior  to  restarting  the  facility, 
the  ship  berthing  and  turning  basin 
areas  would  need  to  be  dredged  and 
maintained  to  -  39  feet  mean  low  water 
(MLW)  with  an  over-dredge  of  two  feet 
to -41feetMLW. 

The  EA  Process 

The  National  environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
enviroiunental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 


^The  appendices  referencfid  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street.  NE, 
Washington,  DC  20426.  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 
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of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  disciiss  impacts  that 
could  occiu  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resource,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  procreeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  conunentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  wiU  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.  NE,  Room  lA,  Washington,  DC 
20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 


Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  ^Mos.  CP99-579- 
000  and  CP99-580-000;  and 

•  Mail  your  comments  solhat  they 
will  be  received  in  Washington,  DC  on 
or  before  September  8, 1999. 

Beyond  asking  for  written  comments, 
in  October,  1999,  we  will  be  conducting 
a  site  visit,  holding  a  public  scoping 
meeting,  and  conducting  a  cryogenic 
design  and  engineering  review.  The 
public  meeting  will  be  designed  to 
provide  you  with  more  detailed 
information  and  another  opportunity  to 
offer  yoiu  comments  on  the  proposed 
project.  Further  details  on  the  dates  and 
locations  of  the  above  events  will  be 
noticed  at  a  later  date. 

Becoming  an  Inlervenur 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
rule  214  of  the  Commission's  Rules  of 
Practice  and  Procediue  (18  CFR 
385.214)  (see  appendix  2).  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  ends  on 
August  13, 1999.  ff  this  date  cannot  be 
met,  parties  seeking  to  file  late 
interventions  must  show  good  cause,  as 
required  by  section  385.214(b)(3),  why 
this  time  limitation  should  be  waived. 
Environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  You 
do  not  need  intervenor  status  to  have 
your  environmental  conunents 
considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  (www.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  Click  on  the 
"RIMS"  link,  select  "Docket  #"  from  the 
RIMS  Menu,  and  follow  the 
instructions.  For  assistance  with  access 
to  RIMS,  the  RIMS  helpline  can  be 
reached  at  (202)  208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 


to  the  texts  of  formal  dociunents  issued 

by  the  Commission,  such  as  orders, 

notices,  and  rulemakings.  From  the 

FERC  Internet  website,  click  on  the 

"CIPS"  link,  select  "Docket  #"  from  the 

CIPS  menu,  and  follow  the  instructions. 

For  assistance  with  access  to  CIPS,  the 

CIPS  helpline  can  be  reached  at  (202) 

208-2474. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc  99-20928  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

Notice  of  Application  Accepted  for 
niing  and  Soliciting  Motione  to 
Intervene  and  Proteeta 

August  9, 1999. 

"Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application :  Preliminary 
Permit. 

b.  Project  No.:  P-11753-000. 
c  Date  filed:  June  11, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Mississipi  Lock 
and  Dam  No.  10  Hydro  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Mississippi  Lock 
and  Dam  No.  10  on  the  Mississippi 
River,  near  the  Town  of  Guttenbiug, 
Clayton  County,  Iowa. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)- 

h.  Applicant:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp,  1145  Highbrook  Street,  Akron. 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809  or  E-mail  address  at 
Ed.Lee@FERC.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
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f  Articular  resource  agency,  they  must 
a  [^o  serve  a  copy  of  the  document  on 
thiat  resource  agency. 
jk.  This  application  is  not  ready  for 

Svironmental  analysis  at  this  time. 
I.  Description  of  Project:  The 
aposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Mississippi  Lock  and  Dam  No.  10,  and 
Would  consist  of  the  following  facilities: 
(li  five  new  steel  penstocks,  each  about 
SQ-foot-long  and  9.5-foot-in-diameter; 
(21  a  new  powerhouse  to  be  constructed 
on  the  downstream  side  of  the  dam 
having  an  installed  capacity  of  10,000 
kilowatts;  (3)  a  new  200-foot-lpng,  14.7- 
kpilovolt  transmission  line,  and  (4) 
appurtenant  facilities.  The  proposed 
avjerage  aimual  generation  is  estimated 
toibe  61  gigawatthours.  The  cost  of  the 
studies  under  the  permit  will  not  exceed 
$3,000,000. 

m.  Available  Locations  of 
/^plication:  A  copy  of  the  appUcation 
is  available  for  inspection  and 
^  >roduction  at  the  Commission's 
blic  Reference  and  Files  Maintenance 
ich,  located  at  888  First  Street,  N.E., 
^om  2-A,  Washington,  DC  20426.  or 
I  calling  (202)  219-1371.  A  copy  is 
)o  available  for  inspection  and 
^^roduction  at  Universal  Electric 
Iwer  Corp.,  Mr.  Ronald  S. 
^tenberger,  1145  Highbrook  Street, 

m,  Ohio  44301,  (330)  535-7115.  A 
ay  of  the  application  may  also  be 
viewed  or  printed  by  accessing  the 
Commission's  website  on  the  Internet  at 
http://www.ferc.fed.us/online/rims/htm 
of  {call  (202)  208-2222  for  assistance. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
solindicate  by  writing  to  the  Secretary 
of  the  Commission. 
Freliminary  Permit — ^Anyone  desiring 
lie  a  competing  application  for 
^liminaiy  permit  for  a  proposed 
vject  must  submit  the  competing 
}lication  itself,  or  a  notice  of  intent  to 
fi|^  such  an  application,  to  the 

ission  on  or  before  the  specified 
lent  date  for  the  particular 
jlication  (see  18  CFR  4.36). 
jmission  of  a  timely  notice  of  intent 
3ws  an  interested  person  to  file  the 
ipeting  preliminary  permit 
jlication  no  later  than  30  days  after 
I  specified  comment  date  for  the 
icular  application.  A  competing 
^iminary  permit  application  must 
form  with  18  CFR  4.30(b)  and  4.36. 
9liminary  Permit — ^Any  qualified 
di  i^elopment  applicant  desiring  to  file  a 
c(  linpeting  development  application 
mnist  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
psu  ticular  application,  either  a 
c(  1  apeting  development  application  or  a 
n(  tiice  of  intent  to  file  such  an 


application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — ^A  preliminaiy  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Doamientrs — ^Any  filings  must  bear  in 
all  capital  letters  the  titie 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA'nON". 
"COMPETING  APPUCA'nON ", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docuiments 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional     - 


copy  must  be  sent  to  Director.  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments;  Federal,  state,  and 
local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  fit)m  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conmients.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-20970  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulalory 
Commission 

Notice  of  Appiication  Accepted  for 
HIing  and  Soliciting  Motions  To 
Intervene  and  Protests 

August  9,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
Mvith  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1754-000. 

c.  Date  filed :]\ine  11, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Mississippi  Lock 
and  Dam  No  21  Hydro  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Mississippi  Lock 
and  Dam  No.  21  of  the  Mississippi 
River,  near  the  Towns  of  Quincy  and 
Haimibal,  Adams  Coimty,  Illinois. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-«25(r). 

h.  Application  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44031.  (330)  535-7115. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809  or  E-mail  address  at 
Ed.Lee®FERC.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Sti»et,  NE.  Washington,  DC  20426. 
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The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  file  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibUities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  dociunent  on 
that  resource  agency. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Mississippi  Lock  and  Dam  No.  21,  and 
would  consist  of  the  following  facilities: 
(1)  five  new  steel  penstocks,  each  about 
80-foot-long  and  9-foot-in-diameters;  (2) 
a  new  powerhouse  to  be  constructed  on 
the  downstream  side  of  the  dam  having 
an  installed  capacity  of  10,000 
kilowatts;  (3)  a  new  1,000-foot-long, 
14.7-kilovolt  transmission  line;  and  (4) 
appurtenant  facilities.  The  proposed 
average  annual  generation  is  estimated 
to  be  61  gigawatthours.  The  cost  of  the 
studies  under  the  permit  wiU  not  exceed 
$2,000,000. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street,  N.E., 
Room  2-A,  Washington,  D.C.  20426,  or 
by  calling  (202)  219-1371.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Ronald  S.  ^ 

Feltenberger,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115.  A 
copy  of  the  application  may  also  be 
viewed  or  printed  by  accessing  the 
Commission's  website  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
or  call  (202)  208-2222  for  assistance. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 


preliminary  permit  application  must 
conform  with  18  CFR  4.3D(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particiilar 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  ntmiber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorise  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervenet  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filing  sums  bear  in  all 
capital  letter  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA-nON", 
"COMPETING  APPUCATION', 
"PROTEST",  "MOTION  TO 


INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  copies  provided  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Conmiission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  tdso  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20971  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accaptsd  for 
HIing  and  Soliciting  Motions  To 
intervene  and  Protests: 

August  9, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1755-000. 

c.  Date /F/ed:  June  11, 1999. 

d.  Applicant:  Universal  Electric 
Power  Cooperation. 

e.  Name  of  Project:  Red  River  Lock 
and  Dam  No.  1  Hydro  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Red  River  Lock  and 
Dam  No.  1  on  the  Red  River,  near  the 
Town  of  Simmesport,  Catahoula 
County,  Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 
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I.  FERC  Contact:  Ed  Lee  (202)  219- 
2  B  09  or  E-mail  address  at 
Ec  .Lee@FERC.fed.us. 

.  Deadline  for  filing  motions  to 
m  ervene  and  protest:  60  days  from  the 
ii !  iuance  date  of  this  notice. 

\11  documents  (original  and  eight 
cajpies)  should  be  filed  with:  David  P. 
Bloergers,  Secretary,  Federal  Energy 
Ragulatory  Commission,  888  First 
Street,  NE,  Washington,  D.C.  20426. 

The  Commission's  Rules  of  Practice 
ahid  Procedure  require  all  interveners 
filling  documents  with  the  Commission 
t^jserve  a  copy  of  that  docxunent  on 
eu:h  person  whose  name  appears  on  the 
ofhcial  service  list  for  the  project. 

ler,  if  an  intervenor  files  comments 
or  dociunents  with  the  Commission 
I  ating  to  the  merits  of  an  issue  that 
n|ty  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
a  j  o  serve  a  copy  of  the  document  on 
tl  L  it  resoiuce  agency. 

(..  This  application  is  not  ready  for 
61  ]  hrironmental  analysis  at  this  time. 

.  Description  of  Project:  The 
p  r  iposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Red  River  Lock  and  Dam  No.  1,  and 
wWd  consist  of  the  following  facilities: 
(i  j  eight  new  steel  penstocks,  each 
ap^ut  80-foot-long  and  9.5-foot-in- 
d^imieter;  (2)  a  new  powerhouse  to  be 
c6  astructed  on  the  downstream  side  of 
thi!  dam  having  an  installed  capacity  of 
16^200  kilowatts;  (3)  a  new  500-foot- 
lO^g,  14.7-kilovolt  transmission  line: 
a^  (4)  appiulenant  facilities.  The 
prbposed  average  annual  generation  is 
e$timated  to  be  99  gigawatthours.  The 

^t  of  the  studies  imder  the  permit  will 
exceed  $2,000,000. 
Available  Locations  of 

^plication:  A  copy  of  the  application 

available  for  inspection  and 

production  at  the  Commission's 

}lic  Reference  and  Files  Maintenance 
ich.  located  at  888  First  Street,  N.E., 

am  2-A,  Washington,  D.C.  20426,  or 

{calling  (202)  219-1371.  A  copy  is 
I  available  for  inspection  and 
rej^roduction  at  Universal  Electric 
Ppiver  Corp.,  Mr.  Ronald  S. 
F*ltenberger,  1145  Highbrook  Street, 
AJiron,  Ohio  44301,  (330)  535-7115.  A 
copy  of  the  application  may  also  be 
vi  awed  or  printed  by  accessing  the 
^ppnmission's  website  on  the  Internet 
>://www.fer.fed.us/online/rims.htm 
(202)  208-2222  for  assistance. 
Individuals  desiring  to  be  included 

jthe  Commission's  mailing  list  should 
s^  {indicate  by  writing  to  the  Secretary 

the  Commission. 

Preliminary  Permit — Anyone  desiring 
td  lie  a  competing  application  for 
pi  i  iliminary  permit  for  a  proposed 
pi  ttject  must  submit  the  competing 


application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the  ^ 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
cojnpeting  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and  - 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  Utle 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-nametf  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-20972  Filed  8-12-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  to 
Intervene  and  Protests 

August  9.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  P-1 1 788-000. 

c.  Date  Filed:  July  15, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Kentucky  L&D  #8. 

f.  Location:  On  the  Kentucky  River, 
near  the  town  of  Camp  Nelson. 
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Jessamine  County,  Kentucky,  utilizing 
federal  lands  administered  by  the  U^. 
Anny  C(»ps  of  Engineers. 

g.  FiledPuTSuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gr^ory  S. 
FeltenlMirger,  Universal  Electric  Power 
CcHtp.,  1145  Highbrook  Street.  Akron,OH 
44301.  (330)  535-7115. 

i.  FERC  Contact:  Chalres  T.  Raabe.  E- 
mail  address,  Charles.RaabeOfoc.fed.us, 
or  telephone  (202)  219-2811. 

).  Deadline  Date:  60  dajrs  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426. 

The  Commission  s  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  The  propmed  project  would  utilize 
the  existing  U.S._Army  Corps  of 
Enginens'  Kentucky  River  LAD  #•  and 
would  consist  of:  (1)  5  new  50-fbot-long. 
96-inch-diameter  steel  penstocks;  (2)  a 
new  100-foot-long.  30-foot-wide.  30- 
foot-high  powerhouse  containing  5 
generating  units  having  a  total  installed 
c^tadty  of  7,000-kW;  (3)  a  new  odiaust 
apron;  (4)  a  new  400-foot-long.  14.7-kV 
transmission  line;  and  (5)  appurtenant 
facilities. 

Applicant  estimates  that  the  avnage 
annual  generation  would  be  42  GWh 
and  that  the  cost  of  the  studies  to  be 
performed  under  the  teams  of  the  permit 
would  be  $1,500,000.  Project  energy 
would  be  sold  to  utility  companies, 
corporations,  mimidpalities, 
aggregators,  or  similar  entities. 

1.  A  copy  of  the  application  is 
available  fcv  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE.  Washington,  D.C. 
20426,  or  by  calling  (202)  208-1371. 
This  filing  may  be  viewed  on  the  web 
at  http://wwwJerc.fed.us/online/ 
rimsiitm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

Preliminary  Permit — ^Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 


file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
partioilar  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
miist  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  applicati(Hi,  either  a 
competing  developing  application  or  a 
notice  of  intent  to  file  sudi  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
^plication  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  numbra  of  the 
prospective  ^plicant,  and  must  include 
an  uneqmvocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  (w  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
'  would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments.  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rides  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 


be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

Filing  and  Sovice  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  titie 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Niunber  of  the  particidar 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ftoject  Review,  Federal  Energy 
Regulatory  C(nunissioai,  at  the  above- 
mentions  address.  A  copy  of  any  notice 
of  intent,  competing  application  at 
motion  to  intervene  must  also  be  served 
upon  each  rei»esentative  of  the 
Applicant  specified  in  the  particular 
ai^cation. 

Agency  Commmts — ^Fedraal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  form  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  s{>ecified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  r^resentatives. 
Linwood  A.  Wataon.  Jr., 
Acting  Secretary. 

[FR  Doc.  99-20973  Filed  8-12-99;  8:45  am] 
BRXMQ  CODE  C717-ei-H 


DEPARTMENT  OF  ENERGY 

FMtoral  EiMray  R6guMoiy 
CohwiiImIoh 

WOUO  Of  I  MllflUllry  varaVlOV  nW|IM*l 

wid  SoUcWfiQ  ConiMfits,  Molloiw  To 
InlMvww,  wid  Proijds 

August  9. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Request  for 
Temporary  Variance  of  Minimum  Flow 
Requirement. 

b.  Pro/ert  No;  405-048 

c.  Date  Filed:  August  6, 1999. 

d.  App/icont:  Susquehanna  Power 
Company  and  Philadelphia  Electric 
Power  Company. 


Name  of  Project:  Conowingo 
lUoject. 

f.  Location:  On  the  Susquehanna 
Rj  ver,  in  Harford  and  Cecil  Ckiunties, 
Mjaryland  and  York  and  Lancaster 
C  <^unties,  Pennsylvania.  The  project 
{]  (^s  not  utilize  federal  or  tribal  lands. 
.  Filed  Pursuant  to:  18  CFR  4.200. 
.  Applicant  Contact:  William 
erson,  Jr.,  Susquehanna  Electric 
mpany,  2569  Shures  Landing  Road, 
dirlington,  MD  21034,  (410)  457-2401. 
.  FERC  Contact:  John  Mudre, 

.mudre@ferc.fed.us,  (202)  219- 
08. 

.  Deadline  for  filing  comments, 
i^btions  to  intervene  and  protest:  10 
days  from  the  issuance  date  of  this 
notice.  Please  include  the  project 
number  (405-048)  on  many  comments 
o|r  motions  filed.  All  docimients 
(b^ginal  and  eight  copies)  should  be 
gljed  with:  David  P.  Boergers,  Secretary, 
"eral  Energy  Regulatory  Commission, 
First  Street,  NE,  Washington,  DC 
26. 

.  Description  of  Application:  On 
gust  6, 1999,  the  Conowingo 
ensees  requested  Commission 
roval  of  a  variance  of  the  minimiun 
w  requirements  of  the  project  license, 
cording  to  the  license,  for  the  period 
e  1  to  September  14,  annually,  the 
ensees  must  provide  a  minimum  flow 
ease  (not  including  leakage)  below 
dam  of  5,000  cubic  feet  per  second 
(ifs),  or  inflow  (as  measured  at  the 
ii^GS  gaging  station  in  Marietta,  PA), 
whichever  is  less.  As  of  August  5, 1999, 
tbe  river  flow  at  Marietta  was  2,960  cfs. 
Pecause  of  the  continuing  drought. 
City  of  Baltimore  is  preparing  to 
di^w  water  from  the  Conowingo 
ervoir  for  consumptive  purposes, 
e  licensees  and  the  Susquehanna 
er  Basin  Conunission  are  concerned 
it  the  combination  of  continued 
d^ught,  the  minimum  flow 
'  iiirement,  and  the  City's  withdrawals 
ill  negatively  impact  the  water  levels 
the  Conowingo  reservoir.  E)epending 
oh  its  extent,  a  drawdown  could  impact 
generating  capacity  for  system 
e^iLergencies  and  recreation  on  the 

jervoir,  as  well  as  energy  production 
ojithe  Muddy  Rim  Pumped  Storage 
ject  and  the  Peach  Bottom  Atomic 
er  Station. 

b  ensure  their  ability  to  maintain  the 
e  ^vation  of  the  Conowingo  reservoir, 
the  licensees  are  requesting  a  variance 
oijtheir  minimum  flow  requirement  to: 
(1 J  count  leakage  at  the  dam  (about  800 
c  a)  towards  the  required  minimum 
flc  w;  and  (2)  subtract  up  to  240  cfs  from 
tl  leir  minimum  flow  requirement  to 
CI  )tnpensate  for  consumptive  losses  from 
tl  1^  reservoir  to  the  City  of  Baltimore  (up 
t(i  225  cfs)  and  the  City  of  Chester  (up 


to  15  cfs).  As  of  August  5, 1999,  a  240 
cfs  variance  equals  about  8%  of  the 
required  flow  release. 

The  licensees  are  requesting  the 
minimum  flow  variance  for  the  duration 
of  the  consumptive  water  withdrawal 
period,  which  is  luicertain  at  this  time. 
The  noticing  of  the  request  for  this 
longer-term  period  does  not  preclude 
the  Commission  from  approving  a 
variance  for  an  interim  period. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://wrww.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance)  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Conmiission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTEVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  appUcation. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 


filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-20984  Filed  8-12-99;  8:45  am] 
BILUNG  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  Motions  To 
Intervene  and  Protests 

August  9,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection.  This  is  a 
reissuance  of  the  notice  issued  on 
January  28, 1999. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Pro/ert  No.;  P-1 1652-000. 

c.  Date  filed:  December  28, 1998,  and 
revised  on  March  26, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Muskingum  L&D 
#7  Hydroelectric  Project 

f.  Location:  At  the  existing 
Muskingum  Lock  and  Dam  #7,  which  is 
owned  by  the  Ohio  Department  of 
Natural  Resources,  Division  of  Parks 
and  Recreation,  on  the  Muskingum 
River,  near  the  Town  of  McConnelsville, 
Morgan  County,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  e-mail  address  at 
susan.tseng@FERC.fed. us. 

j.  Comment  Date:  30  days  from  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  the  existing 
Muskingum  Lock  and  Dam  #7  with  a 
storage  of  2,999  acre-feet  and  a  surface 
area  of  442  acres  at  an  upstream  pool 
elevation«of  650.15  feet  m.s.l;  (2)  a 
powerhouse  downstream  of  the  dam 
having  an  installed  captacity  of  3,140 
kilowatts;  (2)  a  new  transmission  line; 
and  (3)  appurtenant  facilities.  The 
proposed  average  annual  generation  is 
estimated  to  be  20  gigawatt  hours.  The 
cost  of  the  studies  under  the  permit  will 
not  exceed  $1,500,000. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
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is  available  for  inspection  and 
lepniduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street,  NE, 
Room  2-A,  Washington,  DC  20426,  or 
l^  calling  (202)  219-1371.  A  copy  is 
also  avaiuble  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Ronald  S.  Feltenberger 
1145  Highbrook  Street,  Akron,  Ohio 
44301,  (330)  535-7115.  A  copy  of  the 
application  may  also  be  viewed  or 
printed  by  accessing  the  Commission's 
website  on  the  Internet  at 
www.ferc.fed.us.  For  assistance,  users 
may  call  (202)  208-2222. 

nelimhiary  Permit — ^Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  fat  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
ffle  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
applicatitm  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

fteliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Conunission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  miist  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis. 


preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  tiUe 
"COMMENTS,"  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION,  " 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  9^-20985  Filed  8-12-99;  8:45  am] 
MJJNQ  cooc  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Fwtoral  EfMrgy  Regulatory 
Coniinisslon 

NotiM  of  Applicatkm  Aeoaptod  for 
HUng  and  Raquaat  for  MoUona  To 


August  9, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection.  This  is  a 
reissuance  of  the  notice  issued  on 
Janu9ry  28, 1999. 

a.  Type  of  Application:  Preliminary 
Permit 

b.  Pro/ertAfo.:P-11653-000. 

c.  Date  filed:  December  28. 1998,  and 
revised  on  March  26, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Muskingum  L&D 
#10  Hydroelectric  Project. 

f.  Location:  At  the  existing 
Muskingum  Lock  and  Dam  #10,  which 
is  owned  by  the  Ohio  Department  of 
Natural  Resources,  Division  of  Parks 
and  Recreation,  on  the  Muskingum 
River,  near  the  Town  of  Zanesville. 
Muskingum  Coimty,  Ohio. 

g.  Fil^  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-^25(i). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tsengdFERC.fed.us. 

j.  Comment  Date:  30  days  bom  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  the  existing 
Muskingum  Lock  and  Dam  #10.  with  a 
i^storage  of  3.410-acre-feet  and  a  surface 
area  of  470  acres  at  an  upstream  pool 
elevation  of  687.55  feet  m.s.l.;  (2)  a 
powerhouse  downstream  of  the  dam 
having  an  installed  capacity  of  4,000 
kilowatts:  (2)  a  new  transmission  line; 
and  (3)  appurtenant  facilities.  The 
proposed  average  annual  generation  is 
estimated  to  be  26  gigawatt  hours.  The 
cost  of  the  studies  imder  the  permit  will 
not  exceed  $1,750,000. 

1.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First,  Street,  N.E.,  Room  2-A, 
Washington,  D.C.  20426,  or  by  calling 
(202)  219-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Universal  Electric  Power  Corp..  Mr. 
Ronald  S.  Feltenberger  1145  Highbrook 
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S^eet,  Akron,  Ohio  44301,  (330)  535- 
7l  15.  A  copy  of  the  application  may 
alJsJD  be  viewed  or  printed  by  accessing 
tl^0  Commission's  website  on  the 
]|t|Bmet  at  www.ferc.fed.us.  For 
istance,  users  may  call  (202)  20&- 
:2. 

sliminary  Permit — ^Anyone  desiring 
lie  a  competing  application  for 
^liminary  permit  for  a  proposed 
^ject  must  submit  the  competing 
llication  itself,  or  a  notice  of  intent  to 
I  such  an  application,  to  the 

ssion  on  or  before  the  specified 
lent  date  for  the  particular 
apblication  (see  18  CFR  4.36). 
Sapmission  of  a  timely  notice  of  intent 
allpws  an  interested  person  to  file  the 
cp^ipeting  preliminary  permit 
abj)licatinn  no  iRter  than  3n  Hays  after 
I  specified  comment  date  for  the 
ticular  application.  A  competing 
^liminary  permit  application  must 
form  with  18  CFR  4.30(b)  and  4.36. 
preliminary  Permit — ^Any  qualified 
plopment  application  desiring  to  file 
jmpeting  development  application 
^st  submit  to  the  Commission,  on  or 
)re  a  specified  comment  date  for  the 
■p^  ticular  application,  either  a 
cqmpeting  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
no^ce  of  intent  to  file  a  development 
af  itlication  allows  an  interested  person 
to  file  the  competing  application  no 
lat«r  than  120  days  after  the  specified 
lent  date  for  the  particular 
klicatioh.  A  competing  license 
plication  must  conform  with  18  CFR 
)(b)  and  4.36. 

Ilotice  of  intent — A  notice  of  intent 
:  specify  the  exact  name,  business 
ess,  and  telephone  number  of  the 
piiiispective  applicant,  and  must  include 
[^equivocal  statement  of  intent  to 
^mit,  if  such  an  application  may  be 
i,  either  a  preliminary  p^mit 
ilication  or  a  development 
ilication  (specify  which  type  of 
plication).  A  notice  of  intent  must  be 
tred  on  the  applicant(s)  named  in  this 
piiUic  notice. 
Imposed  Scope  of  Studies  imder 

it — ^A  preliminary  permit,  if  issued, 
^s  not  authorize  construction.  The 
,  of  the  proposed  preliminary  permit 
Id  be  36-months.  The  work 
josed  under  the  preliminary  permit 
Id  include  economic  analysis, 
laration  of  preliminary  engineering 
is,  and  a  study  of  environmental 
acts.  Based  on  the  results  of  these 
ies,  the  Applicant  would  decide 
Bther  to  proceed  with  the  preparation 
I  development  application  to 
istruct  and  operate  the  project. 
Comments ,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedme,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protest,  or  motions  to  intervene  must  be 
received  on  or  before  the  specified 
comment  date  of  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  .APPLICATION", 
"COMPETING  APPUCA'nON". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-20986  Filed  8-12-99;  8:45  amj 

BILUNG  CODE  6717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6245-31 

Environfnental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 


Weekly  receipt  of  Enviromnental  Impact 
Statements 

Filed  August  02, 1999  Through  August 
06,1999 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  990276,  Draft  EIS.  USN/BLM, 
NV,  Fallon  Naval  Air  Station  (NAS), 
Proposal  for  the  Fallon  Range 
Complex  Requirements,  Federal  and 
Private  Lands.  Churchill,  Eureka, 
Lander,  Mineral,  Nye  and  Washoe 
Coimties,  NV,  Ehie:  October  12. 1999, 
Contact:  Larry  Jones  (USN)  (775)  885- 
6156  and  Terri  Knutson  (ELM)  (775) 
426-2405.  The  US  Navy's  and  US 
Department  of  Interior's  Bureau  of 
Land  Management  are  Joint  Lead 
Agencies  for  this  Project. 

EIS  No.  990277.  Draft  EIS.  AFS.  CO. 
White  River  National  Forest,  Revised 
Land  and  Resource  Management  Plan, 
Implementation,  Eagle,  Garfield, 
Gunnison,  Mesa,  Moffat  and  Pitkin 
Coimties,  CO,  Ehie:  November  05. 
1999,  Contact:  Martha  Ketelle  (970) 
945-2521. 

EIS  No.  990278,  Draft  Supplement, 
FHW,  NY.  NY-120/22  Reconstruction 
Corridor,  bom  Exits  2  Funding,  COE 
Section  10  and  404  Permits,  Town  of 
North  Castle,  Westchester  County, 
NY,  Due:  September  27. 1999, 
Contact:  H.J.  Brown  (518)  472-3616. 

EIS  No.  990279,  Draft  EIS.  FHW,  NC, 
US-1  Transportation  Improvements. 
From  Sandhill  Road  (SR-197)  to 
North  to  Fox  Road  (SR-1606), 
Funding  and  COE  Section  404  Permit, 
City  of  Rockingham.  Richmond 
County,  NC,  Due:  September  27, 1999, 
Contact:  Nicholas  L.  Graf,  P.E.  (919) 
856-4346. 

EIS  No.  990280.  Final  EIS,  FHW,  WA, 
Interstate  90  (1-90)  South  Sammamish 
Plateau  Access  Road  and  Sunset 
Interchange  Modifications, 
Construction,  COE  Section  404 
Permit,  Coastal  Zone  Management 
and  NPDES  Permits,  King  County. 
WA,  Due:  September  13, 1999. 
Contact:  Gene  Fong  (360)  753-9413. 

EIS  No.  990281,  Final  EIS,  AFS,  ID, 
Eagle  Bird  Project  Area,  Timber 
Harvesting  and  Road  Construction, 
Idaho  Panhandle  National  Forests,  St. 
Joe  Ranger  District,  Shoshone  Coimty, 
ID,  Due:  September  13, 1999.  Contact: 
Jon  Johnson  (307)  775-6116. 

EIS  No.  990282.  Draft  EIS,  DOE,  NV, 
Geologic  Repository  for  the  Disposal 
of  Spent  Nuclear  Fuel  and  High-Level 
Radioactive  Waste,  Construction, 
Operation,  Monitoring  and  Eventually 
Closing  a  geologic  repository  at  Yucca 
Moimtain,  Nye  County,  NV,  Due: 
February  08,  2000.  Contact:  Wendy  R. 
Dixon  (702) 794-5564. 
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Dated:  August  10. 1999. 
Williun  D.  Dickenon, 

Director,  NEPA  Compliance  Division,  Of  pee 
of  Federal  Activities. 

(FR  Doc.  9»-21063  Filed  »-12-99;  8:45  am) 
HUJMQ  CODE  asao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fm.-«24S-4] 

Ewviioniiwnttil  Impact  StstMnents  end 
ReguMions;  AvallabWty  of  EPA 

COHMMIIIS 

Availability  of  EPA  comments 
prepared  JtUy  19. 1999  Through  July  23, 
1999  piusuant  to  the  Environmental 
Review  Process  (ERP),  undnr  flection 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  OfBce  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  09, 1999  (64  FR  17362). 

DraflEISs 

ERP  No.  D-AFS-J65301-MT  Rating 
EC2,  North  Belts  Travel  Plan/Maypie 
Confederate  Vegetation  Restoration 
Pro)ect,  Improvements,  Helena  National 
Forest.  Townsend  and  Helena  Ranger 
District.  Broadwater,  Lewis  and  Clark 
and  Meagher  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  information  and  commitment  to 
carrying  out  a  monitoring  program  to 
identify  actual  impacts  from  all  the 
implementation  activities.  EPA  also 
expressed  concerned  about  aerial 
application  of  herbicides,  and  suggests 
the  final  EIS  include  recommendations 
to  reduce  adverse  impacts  from  aerial 
spraying. 

ERP  No.  D-COE-F36163-00  Rating 
E02,  Upper  Des  Plaines  River  Flood 
Damage  Reduction  Project, 
Recommended  Plan  to  Construction  a 
Lateral  Storage  Area,  National  Economic 
Development  (NED),  Lake  Coimty,  IL 
and  Kenosha  and  Racine  Counties,  WI. 

Summary:  EPA  expressed  objections 
based  on  the  limited  scope  of  analysis 
and  range  of  alternative,  and  the 
potential  significant  adverse  impacts  to 
wetland  and  water  quality. 

ERP  No.  D-DOE-G06011-NM  Rating 
LO,  Sandia  National  Laboratories/New 
Mexico  (SNL),  Continue  Operation.  Site- 
Wide  (DOE/EIS-0281),  Albuquerque. 
NM. 

Summary:  EPA  expressed  a  lack  of 
objection  to  the  continuation  of  the 


operation  of  the  facility.  Overall,  the 
analyses  indicates  little  difference  in  the 
environmental  impacts  among 
alternative. 

ERP  No.  D-FHW-U0211-AK  Rating 
EC2,  C  Street  Corridor  Project, 
Improvements  from  O'Malley  Road  to 
International  Airport  Road,  NPDES  and 
COE  Section  404  Permits,  Municipality 
of  Anchorage,  AK. 

Summary:  EPA  expressed  concerns 
related  to  alternatives  evaluated  in  the 
EIS,  air  quality  impacts,  secondary/ 
ciunulative  effects  analysis,  and  wedand 
impacts  and  mitigation  debits  analysis. 
More  information  has  been  requested  for 
the  final  EIS. 

ERP  No.  D-FRC-F03006-00  Rating 
E02,  Independence  Pipeline  and  Market 
Link  Expansion  Projects,  Construction 
and  Operation,  Interstate  National  Gas 
Pipeline.  (Docket  Nos.  CP97-31 5-001. 
CP97-3 19-000,  CP98-20O-0O0  and 
CP98-540-000),  NPDES  and  COE 
Section  404  Permits,  IL,  IN,  MI,  OH.  PA 
andNJ. 

Summary:  EPA  expressed  objections 
based  on  inadequate  information  in  the 
following  areas:  (1)  Puirposed  and  Need. 
(2)  CumuJative  Impact  Analysis.  (3) 
Wetlands  and  mitigation,  (4)  Upland 
forests  and  mitigation,  and  (5)  Water 
Quality. 

ERP  No.  D-UAF-G1103B-00  Rating 
EC2.  Realistic  Bomber  Training 
Initiative,  Improve  the  B-52  and  B-1 
Aircrews  Mission  Training  and 
Maximize  Combat  Training  Time, 
Barksdale  Air  Force  Base,  LA,  NM  and 
TX. 

Summary:  EPA  has  identified  some 
environmental  concerns  that  need  to  be 
resolved  in  the  Final  EIS  to  insure  and 
fully  insure  compliance  with  the 
requirements  of  NEPA  and  the  CEQ 
regulations.  EPA  specific  comments 
focus  on  the  need  to  provide  more 
complete  analysis  of  noise  impacts  and 
airspace  management  issues,  and  to 
provide  references  and  citations  to 
support  the  DEIS  analysis. 

ERP  No.  D1-IBR-K39050-CA  Rating 
*  *  *,  Programmatic— CALFED  Bay- 
Delta  Program,  Develop  and  Implement 
Long-Term  Comprehensive  Plan  to 
Restore  Ecological  Health  and  Improve 
Water  Management,  San  Francisco 
Bay — Sacramento/San  Joaquin  River 
Bay-Delta,  CA. 

Summary:  Review  of  the  EIS  was  not 
deemed  necessary.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

Final  EISs 

ERP  No.  F-AFS-J65299-MT  Pinkham 
Timber  Sales  and  Associated  Activities, 
Implementation,  Kootenai  National 
Forest,  Rexford  Ranger  District.  Lincoln 
County,  MT. 


Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  non  compliance  with  forest 
standards  for  open  road  density,  and 
concern  regarding  regeneration  after 
timber  harvest  that  may  leave  many 
large  forest  openings.  EPA 
recommended  that  the  final  EIS  describe 
water  quality/aquatics  monitoring  that 
would  be  required  assure  efficacy  of  the 
mitigation  actions. 

ERP  No.  F-BLM-K65206-NV  Caliente 
Management  Framework  Plan 
Amendment,  Implementation, 
Management  of  Desert  Tortoise  Habitat 
(Gopherus  agassizii).  Northeastern 
Mojave  Recovery  Unit,  Lincoln  County. 
NV. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
conunent  letter  was  sent  to  the 
preparing  agency. 

EKP  No.  F-COE-G36148-TX  Dallas 
Floodway  Extension.  Implementation, 
Trinity  River  Basin,  Flood  Damage 
Reduction  and  Environmental 
Restoration,  Dallas  County,  TX. 

Summary:  The  Final  EIS  adequately 
responds  to  EPA  comments  offered  on 
the  Draft  EIS. 

ERP  No.  F-COE-L28007-OR  Coos 
Bay-North  Bend  Water  Board  Water 
Supply  Expansion  Project,  (Formerly 
Known  as  Joe  Ney  and  Upper  Pony 
Creek  Reservoirs  Expansion  Project), 
COE  Section  10  and  404  Permits,  Coos 
County,  OR. 

Summary:  The  Final  EIS  satisfactorily 
addresses  all  of  EPA's  concerns  and 
comments  expressed  in  the  draft  EIS. 

ERP  No.  F-FHW-K40231-AZ  Red 
Moimtain  Freeway  (Loop  202) 
Construction  and  Operation,  between 
AR  87  (Covmty  Club  Drive)  and  US-60 
(Superstition  Freeway),  Funding, 
NPDES  Permit  and  COE  Section  404 
Permit,  City  of  Mesa.  Maricopa  Coimty. 
AZ. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-NOA-F61018-MN 
Minnesota's  Lake  Superior  Costal 
Program,  Approval  and  Implementation. 
St.  Louis  and  Cook  Counties,  MN. 

Summary:  EPA  expressed  a  lack  of 
objection  to  the  proposed  actions 
assessed  in  the  FEIS. 

ERP  No.  F-NRC-J09802-UT  Uranium 
Mill  Tailings  Reclamation  at  Atlas  Site, 
License  Amendment  Request  for 
existing  License  No.  SUA-917  along  the 
Colorado  River  near  Moab,  UT. 

Summary:  EPA  a^«es  in  principle  to 
issue  a  license  amendment  to  conduct 
preliminary  cleanup  action.  However, 
EPA  continues  to  have  objections  to  the 
proposed  action  due  to  the  uncertainty 
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of  1  vhether  the  proposed  reclamation  of 
th  a  site  will  meet  the  standards 
necessary  to  protect  an  endangered  fish 
sp  acies  from  the  leaching  of 

^taminants  into  the  Colorado  River. 

ted:  August  10. 1999. 

D.  Dickerson, 

or,  NEPA  (Compliance  Division,  Office 
deral  Activities. 

Doc.  99-21064  Filed  8-12-99;  8:45  am) 

COOE  66a0-S0-P 


ElliyiRONMENTAL  PROTECTION 
ENCY 

161 B;  FRL-6093-4] 

Oitganophosphate  Pesticide:  Methyl 
Pilnthion:  Availability  of  Revised  Risk 
Assessments  and  Public  Participation 
on  ptisk  Management 

AdsNCY:  Environmental  Protection 
^ncy  (EPA). 

Notice. 

IMARY:  This  notices  announces  the 

liability  of  the  revised  risk 

pssments  and  related  documents  for 
OOQ  organophosphate  pesticide,  methyl 
pairftthion.  In  addition,  this  notice  starts 
a  M-day  public  participation  period 
diwng  which  the  public  is  encouraged 
ibmit  risk  management  ideas.  These 
ins  are  in  response  to  a  joint 
^tjiative  between  EPA  and  the 

iartment  of  Agricidture  to  increase 

isparency  in  die  tolerance 
reassessment  process  for 
orgfiiophosphate  pesticides.  Although 
methyl  parathion  is  beginning  the  60- 
public  participation  process,  to  address 
dietary  risk  from  food,  the  Agency  has 
act:epted  volimtary  cancellation  of  uses 
onl  crops  that  contributed  most  to 
children's  diet.  These  canceled  uses 
represent  90%  of  the  dietary  risk  to 
cl^^dren.  Removal  of  these  crops  brings 
th^  acute  dietary  risk  from  food  to  below 
levels  of  concern  (78%  of  the 
po^lation  adjusted  do$e).  The 
agtoement  was  signed  and  became 
effective  August  2, 1999,  with  the  basic 
producers  of  methyl  parathion. 

DAffiS:  Comments,  identified  by  docket 
coMrol  number  OPP-34161B,  must  be 
iived  by  EPA  oa  or  before  October 
12|  [l999. 

ADfJ^ESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
pn^vided  in  Unit  m.  of  the 
"SUPPLEMENTARY  INFORMATION" 
set^on.  To  ensure  proper  receipt  by 
EP|^,  it  is  imperative  that  you  identify 
do<:ket  control  number  OPP-34161B  in 


the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460:  telephone 
number:  (703)  308-8004;  e-mail  address: 
angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
comments  on  methyl  parathion, 
including  environmental,  human  health, 
and  agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particidar  entity,  considt 
the  person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document  and  other  related 
documents  frt>m  the  EPA  Internet  Home 
Page  at  http://www.epa.gov/.  To  access 
this  document,  on  the  Home  Page  select 
"Laws  and  Regidations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessments  and  related  documents 
mentioned  in  this  notice,  you  can  also 
go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www  .epa.gov/pesticides/op/ . 

B.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPP-34161B.  The 
official  record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 


documents  that  are  physically  located  in 
the  docket,  as  well  as  the  docimients 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 
Records  Integrity  Branch  (PIRIB) 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Subnut 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  you  must 
identify  docket  control  number  OPP- 
34161B  in  the  subject  line  on  the  first 
page  of  your  response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Informationjlesources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  The 
Document  Control  Office  (DCO)  is  open 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone^number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic* 
comments  by  e-mail  to:  "opp- 
docket@epa.gov,"  or  you  may  mail  or 
deliver  your  standard  computer  disk 
using  the  addresses  in  this  imit.  Do  not 
sfiunh  any  information  electronically 

«that  you  consider  to  be  CBI.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  standard  computer  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  the  docket  control 
number  OPP-34161B.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 


l£4l3 
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B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediues  for  claiming  CBI, 
please  consult  the  person  listed  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT"  section. 

IV.  What  Actioii  is  EPA  Taking  in  this 
Notice? 

EPA  is  making  available  for  pubUc 
viewing  the  revised  risk  assessments 
and  related  documents  for  one 
organophosphate,  methyl  parathion. 
These  documents  have  been  developed 
as  part  of  the  pilot  public  participation 
process  that  Q'A  and  USDA  are  now 
using  for  involving  the  public  in  the 
reassessment  of  pesticide  tolerances 
under  the  Food  Quality  Protection  Act 
(FQPA),  and  the  reregistration  of 
individual  organophosphate  pesticides 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  The  pilot  public  participation 
process  was  developed  as  part  of  the 
•  EPA-USDA  Tolerance  Reassessment 
Advisory  Committee  (TRAC),  which 
was  established  in  April  1998,  as  a 
subcommittee  imder  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
jimctures  in  the  Agency's  development 
of  organophosphate  risk  assessments 
and  risk  management  decisions.  EPA 
and  USDA  began  implementing  this 
pilot  process  in  August  1998,  to  increase 
transparency  and  opportimities  for 
stakeholder  consultation.  The 
dociunents  being  released  to  the  public 
through  this  notice  provide  information 
on  the  revisions  that  were  made  to  the 
methyl  parathion  preliminary  risk 
assessments,  which  where  released  to 
the  public  August  10. 1998  (63  FR 


43175)  (FRL-6024-3),  December  18. 
1998  (63  FR  70126)  (FRL-6052-6),  and 
January  15, 1999  (64  FR  2644)  (FRI^ 
6056-9),  through  notices  in  the  Federal 
Register. 

To  address  dietary  risk  from  food,  the 
Agency  has  accepted  voluntary 
cancellation  of  uses  on  crops  that 
contributed  most  to  children's  diet. 
These  canceled  uses  represent  90%  of 
the  dietary  risk  to  children.  Removal  of 
these  crops  brings  the  acute  dietary  risk 
from  food  to  below  levels  of  concern 
(78%  of  the  population  adjusted  dose). 
"The  agreement  was  signed  August  2, 
1999,  with  the  basic  producers  of 
methyl  parathion.  Specific  terms  of  die 
agreement  include: 

Canceled  uses — children's  food:  All 
buit  uses  (apples,  cherries,  grapes, 
nectarines,  peaches,  pears,  and  plums); 
carrots,  succulent  beans,  succulent  peas, 
and  tomatoes; 

Other  canceled  food  uses:  Artichokes, 
broccoli,  brussels  sprouts,  cauliflower, 
celery,  collards,  kale,  kohlrabi,  lettuce, 
mustard  greens,  rutabagas,  spinach,  and 
turnips; 

Canceled  non-food  uses:  Ornamental 
plants,  grasses  grown  for  seed,  mosquito 
use,  and  nursery  stock. 

Uses  remaining:  Alfalfe,  almonds, 
barley,  beets,  cabbage,  com,  cotton, 
dried  beans,  dried  peas,  grass,  hops, 
lentils,  oats,  onions,  pecans,  rape  seed, 
sugar  (canola),  rice,  rye,  soybeans, 
sunflower,  sweet  potato,  walnuts, 
wheat,  and  white  potato. 

The  cancellation  of  uses  will  take 
effect  prior  to  the  next  growing  season. 
Methyl  parathion  application  for  the 
canceled  uses  will  be  prohibited  for  the 
2000  growing  season. 

Also,  risk  to  handlers  and  re-entry 
workers  exceed  the  Agency's  level  of 
concern.  Cancellation  of  all  fruits  and 
many  vegetables  will  reduce  risks  to 
workers.  For  many  of  the  remaining 
uses,  methyl  parathion  is  applied 
aerially  and  these  crops  are  typically  not 
hand-harvested.  Also,  per  the 
agreement,  all  non-agricultiual  uses  of 
methyl  parathion  will  be  canceled.  Prior 
to  the  next  growing  season,  registrants 
have  agreed  to  increase  the  reentry 
intervals  to  4-5  days  from  2  days. 

For  the  2001  growing  season,  the 
registrants  have  agreed  to  use  enclosed 
cabs  and  cockpits,  and  closed  mixing 
and  loading  systems.  Registrants  will 
also  generate  data  to  address 
uncertainties  in  the  Agency's 
occupational  risk  assessment. 

In  addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
comment  on  risk  management  for 
methyl  parathion.  The  Agency  is 
providing  an  opportunity,  through  this 


notice,  for  interested  parties  to  provide 
written  risk  management  ideas  to  the 
Agency  on  the  chemical  specified  in 
this  notice.  The  public  may  comment  on 
the  Agency's  risk  management  position, 
which  will  be  reflected  in  the 
documents  associated  with  the  revised 
risk  assessments. 

EPA  will  provide  other  opportunities 
<for  public  participation  and  comment 
on  issues  associated  with  the 
organophosphate  tolerance  reassessment 
program.  Failure  to  participate  or 
comment  as  part  of  this  opportunity  will 
in  no  way  prejudice  or  limit  a 
commentor's  opportunity  to  participate 
fully  in  later  notice  and  conunent 
processes.  All  comments  and  proposals 
must  be  received  by  EPA  on  or  before 
October  12, 1999  at  the  addresses  given 
under  the  "ADDRESSES"  section. 
Comments  and  proposals  will  become 
part  of  the  Agency  record  for  the 
organophosphate  specified  in  this 
notice. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  August  6, 1999. 

Lois  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  99-20873  Filed  8-12-99;  8:45  am] 
BNJJNQ  COOE  W«>-«0-f 


ENVIRONMENTAL  PRQTECTION 
AGENCY 

[FRL-6421-2] 

Petroleum  Products  Superfund  Site; 
Notice  of  Proposed  De  Minimis 
Settlement 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  de  minimis 

settlement. 

SUMMARY:  Under  Section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensastion  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  offered  a 
de  minimis  settlement  at  the  Petroleum 
Products  Superfund  Site  (Site)  under  an 
Administrative  Order  on  Consent  (AOC) 
to  settle  claims  for  past  and  futiure 
response  costs  at  the  Site. 
Approximately  300  parties  have 
returned  signature  pages  accepting 
EPA's  settlement  offer.  Of  these  parties, 
eight  major  oil  companies  are  also 
settling  on  behalf  of  approximately  1120 
of  their  branded  service  stations  that 
sent  waste  oil  to  the  Site.  EPA  will 
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conqiper  public  comments  on  the 
profiosed  settlement  for  thirty  days.  EPA 
may  ^  withdraw  firom  or  modify  the 
proposed  settlement  should  such 
com  ]  tents  disclose  facts  or 
consiiqerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Plaula  V.  Batchelor,  U.S. 
Environmental  Protection  Agency, 
Regipp  rV,  Waste  Management  Division, 
61  F0tsyth  Street.  SW.  Atlanta,  Georgia 
30301  (404)  562-8887. 

Wi^tten  comment  may  be  submitted  to 
Mr.  (p^g  Armstrong  at  the  above 
addr^s  within  30  days  of  the  date  of 
publication. 

Daidd:  August  3, 1999. 

Fran^in  E.  Hill, 

Chief,  Program  Services  Branch,  Waste 
Manqaement  Division. 

IFR  EWc.  99-21014  Filed  8-12-99;  8:45  am) 

BNXMa  CODE  6S60-60-M 

r~*— — . — ■ 

ENVmONMENTAL  PROTECTION 
AGENCY 

[FRL44421-23] 

Not4*  Of  Proposed  Assessment  of 
Clealil  Water  Act  Class  II  Administrative 
Penally  and  Opportunity  to  Comment 


.  is  providing  notice  of  a  proposed 
admi|i^strative  penalty  for  alleged 
viola^ons  of  the  Clean  Water  Act.  EPA 
is  alsb  providing  notice  of  opportimity 
to  coi^^ent  on  the  proposed  penalty. 

EPA  is  authorized  imder  Section 
311(bJ(6)  of  the  Clean  Water  Act,  33 
U.S.G*  1321(b)(6),  to  assess  a  civil 
penalfy  after  providing  the  person 
subjejdt  to  the  penalty  notice  of  the 
proposed  penalty  and  the  opportimity 
for  a  pearing,  and  after  providing 
interested  persons  public  notice  of  the 
proposed  penalty  and  a  reasonable 
oppottunity  to  comment  on  its  issuance. 
Under  Section  311(b)(6),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onsh^  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
Sectipii  311(b)(3)  of  the  Qean  Water 
Act.  i  I  U.S.C.  1321(b)(3)  may  be 
admiii  istratively  assessed  a  civil  penalty 
of  up^  $137,500  by  EPA  in  a  "Class  U" 
adndnistrative  penalty  proceeding.  In 
addition,  under  Section  311(b)(6),  any 
ownen;  operator,  or  person  in  charge  of 
a  vesf^l,  onshore  facility,  or  offshore 
facility  in  violation  of  the  regulations 
issue^  under  Section  311(j)  of  the  Clean 
Watet  Act,  33  U.S.C.  1321(j),  ("Oil 
Pollution  Prevention  Regulations" — 40 
CFR  pfit  112)  may  be  assessed  a  civil 
penalty  of  up  to  $137,500  by  EPA  in  a 
"Class  n"  administrative  penalty 


proceeding.  Class  n  proceedings  imder 
Section  311(b)(6)  of  the  Clean  Water  Act 
are  conducted  in  accordance  with  the 
"Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits 
at  40  CFR  Part  22  ("Part  22")". 

Pursuant  to  Section  311(b)(6)(C)  of  the 
Clean  Water  Act,  33  U.S.C. 
1321(b)(6)(C),  EPA  is  providing  public 
notice  of  the  following  proposed  Class 
n  penalty  proceeding  initiated  by  the 
Oil  Program,  Superfund  Division,  U.S. 
EPA,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105: 

In  the  Matter  of  Union  Pacific 
Railroad  Company  (UPRR);  Docket 
Number  OPA-09-99-01,  filed  July  21, 
1999;  proposed  penalty  $125,000.00;  for 
a  violations  of  311(b)  and  311{j)  of  the 
Clean  Water  Act,  33  U.S.C.  1321(b)  and 
33  U.S.C.  1321(j),  at  UPRR's  Norden 
Snowshed  located  at  Milemarker  192.0, 
Roseville  Subdivision  in  Norden, 
California. 

The  procedures  by  which  the  public 
may  submit  written  comments  on  a 
proposed  Class  II  penalty  order  or 
participate  in  a  Class  II  penalty 
proceeding  are  set  forth  in  Part  22.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  II  order  is  thirty 
days  after  issuance  of  public  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
Part  22,  review  the  Complaint  or  other 
documents  filed  by  the  parties  in  this 
proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
participate  in  any  hearing  that  may  be 
held,  should  contact  the  Danielle  Carr, 
Regional  Hearing  Clerk  (ORC-1),  U.S. 
EPA,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105,  (415)  744- 
1391.  Documents  filed  as  part  of  the 
public  record  in  this  proceeding  are 
available  for  inspection  during  business 
hours  at  the  office  of  the  Regional 
Hearing  Clerk. 

In  order  to  provide  opportunity  for 
public  comment,  EPA  will  not  take  final 
action  in  this  proceeding  prior  to  thirty 
days  after  issuance  of  this  notice. 

Dated:  July  20, 1999. 
Keith  A.  Takata, 

Director,  Superfund  Division,  EPA  Region  9. 
[PR  Doc.  99-20999  Filed  8-12-99;  8:45  am] 

BILLING  CODE  6S60-Sfr-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATK3N 

Sunshine  Act  Mleetlng 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


U.S.C.  552b),  notice  is  hereby  given  that 
at  10  a.m.  on  Tuesday,  August  10,  1999, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  corporate, 
insurance,  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Ms.  Caroljrn  Buck,  acting 
in  the  place  and  stead  of  Ellen  S. 
Seidman  (Director,  Office  of  Thrift 
Supervision),  concurred  in  by  Director 
John  D.  Hawke,  Jr.  (Comptroller  of  the 
Currency),  and  Chairman  Donna 
Tanoue,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  the  public  interest  did  not 
require  consideration  of  the  matters  in 
a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2).  (c)(4),  (c)(6),  (c)(8). 
and  {c)(9)(A](ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street,  NW.,  Washington,  DC. 

Dated:  August  10, 1999. 

Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
[FR  Doc.  99-21113  Filed  8-11-99;  11:02  am] 

BUJNQ  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM 
Sunsftine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  Approximately  10:30 

a.m.,  Wednesday,  August  18, 1999, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  aosed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  begiimingat 
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■pproodmiftely  5  p.in.  two  business  days 
bsfore  the  meeting  ftv  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
sdMdmed  for  the  meeting:  or  you  may 
oootact  the  Board's  Web  site  at  http:// 
www.fBderalreserve.gov  for  an 
dectranic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  othsr  infonnation  about 
the  meeting 

Dated:  August  11, 1999. 
lokartdsV.MmaB, 
ABaockaeSecntaty  of  the  Board. 
(FR  Doa  99-21116  Piled  S-11-99: 11:02  am] 


SuraMM  Ad  MMMng 

AQBCV  HOUNNO  TIC  MOHNQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TMK  AND  DATf:  10:00  ajn.,  Wednesday. 

August  18. 1909. 

place:  Marrinn  S.  Ecdes  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  Zlst  Streets, 

N.W..  Washington.  D.C  20551. 

flTATUKOpen. 

■ATTIRS  TO  BE  CONMDBIB): 

IXsoissJon  Agenda 

1.  Electronic  delivery  of  federally 
mandated  disclosures:  (a)  proposed 
rules  for  public  conmient  authorizing 
die  electronic  delivery  of  disclosures 
required  by  Regulations  B  (Equal  Credit 
Opportunity)  (proposed  earlier  for 
public  ccnnment:  Docket  No.  R-1006):  E 
(Electronic  Fund  TSransfers)  (interim 
rule  published  earlier  with  request  for 
comment;  Docket  No.  R-1002);  M 
(Consumer  Leasing)  (proposed  earUer 
for  public;  Docket  No.  R-1004;  Z  (Truth 
in  Lending)  (proposed  eerlier  for  public 
comment;  Docket  No.  R-IOOS);  and  DD 
(Truth  in  Savings)  (proposed  earlier  for 
public  comment:  Docket  No.  R-1003): 
and  (b)  proposed  interim  rule  under 
Regulation  DD  permitting  depository 
institutions  to  provide  periodic  account 
activity  statements  electronically. 

2.  Any  items  carried  forward  nom  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 


%nll  be  available  for  listening  in  the  Board's 
Freedom  of  Infonnation  Office,  and  copies 
may  be  ordered  for  $6  per  cassette  by  calling 
202-452^684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C 
20551. 

CONTACT  KIMON  FOR  MORE  MFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board: 
202-452-3204. 

SUPPUEHBITARV  MFORMATKM:  You  may . 
call  202-452-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.fiBderalreserve.gov  for  an 
electronic  announcement.  (The  WA  site 
also  includes  procedural  and  othn 
information  about  the  open  meeting.) 

Dated:  August  11, 1999. 
RoiMrtdsV.FriafaoB. 

AssociatB  Socntaiy  of  the  Board. 

(FR  Doc  99-21117  Hied  6-11-99;  11:02  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cwitorafor  DImnm  Control  wid 


PravwiHon 
iaooAY-i»-«q 

AQ^wcy  Fomw  UndsfBoinQ  Pspoiwork 

IWOUGIIOII  ACI  nOVMW 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Pap«work  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC.  Desk  Officw;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Propoeed  Pro|ects 

1.  Evaluation  of  the  Needlestick  Injury 
Alert— NEW— The  mission  of  the 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)is  to  promote 
"safety  and  health  at  work  for  all  people 
through  research  and  prevention." 
NIOSH  not  only  investigates  and 


identifies  occupational  safsty  and  health 
hazards,  the  Institute  also  develops 
recommendations  for  controlling  those 
hazards.  In  some  cases.  NIOSH 
distributes  these  recommendations 
about  the  hazard  directly  to  affected 
workplaces. 

One  way  that  NIOSH  accomplishes 
this  is  through  the  Alert.  The  Alert  is 
usually  a  six  to  Xan.  page  document  that 
outlines  the  causes  and  detection  of  the 
hazard  and  recommendations  for 
controlling  the  risk  to  woricers.  One  of 
the  central  goals  of  the  Alert  is  to 
educate  employers  and  encourage  them 
to  take  steps  to  reduce  the  risks  to  their 
workers.  It  is. also  important  that  the 
recommendations  in  the  Alert  provide 
them  with  sufficient  information. 

The  Alert  chosen  for  this  study 
concerns  die  risk  of  needlestick  injuries 
(NSI)  to  health  care  wcHkers.  Although 
there  is  not  precise  information  about 
the  frequency  of  NSI  in  the  United 
States,  it  has  been  estimated  that 
approximately  800.000  of  these  injtiries 
occur  each  year.  As  a  restdt  of  NSI. 
health  care  woriiers  can  be  exposed  to 
HIV.  and  the  Hepatitis  B  and  C  viruses. 
It  is  believed  that  the  incidence  of  NSI 
account  for  the  majority  of  occupational 
transmission  of  these  pathogens  to 
health  care  workers. 

In  the  proposed  study,  NIOSH  will 
send  the  Alert  to  one  of  two  individuals 
with  formal  responsibility  for  employee 
health  and  safety  in  hospitals — ^Directors 
of  InfBction  Control  and  Directors  of 
Health  and  Sdbty.  NIOSH  will  then 
follow-up  with  a  randomly  selected 
sample  of  hospitals  at  two  points  in 
time.  The  recipient  of  the  Alert  will  be 
interviewed  two  to  six  weeks  after  the 
Alert  was  sent  and  ten  to  fourteen  weeks 
later,  the  other  key  individual  will  be 
interviewed. 

Broadly,  the  goals  of  the  study  are  to: 
(1)  assess  whether,  and  imder  what 
circumstances,  the  Alert  encourages 
employers  to  adopt  control  measures, 
and  (2)  ascertain  whether  the 
information  in  the  Alert  assists 
employers  in  implementing  control 
measures.  Overall,  the  hope  is  that  the 
study  will  reveal  ways  of  making  the 
Alert  a  more  effective  tool  for  primary 
prevention.  The  total  burden  hours  are 
294. 


Respondents 


No.  of 
Respondents 


No.of 
responses/re- 
spondent 


Avg.  burden 
per  response 


Diraclors  of  Infection  Control ... 
Directors  of  Healtfi  and  Safety 


450 
450 


0.3333 
0.3333 
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Dat^:  August  9, 1999. 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  ^^ention  (CDC). 
[FR  Dbc.  99-20944  Filed  8-12-99;  8:45  am] 
BiUJIM  CODE  4163-1S-P 


DEfULRTMENT  OF  HEALTH  AND 
HUIIAN  SERVICES 


Can^rs  for  Disease  Control  and 
PrwMntlon 

[30  [ii|kY-20-99] 

Forms  Undergoing  Paperwork 
ActReviewr 

}  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  nf 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Papd^work  Reduction  Act  (44  U.S.C. 
Chamer  35).  To  request  a  copy  of  these 
reqtileists,  call  the  CDC  Reports  Clearance 
Offici^r  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Rescnirces  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Was^ngton,  DC  20503.  Written 
comtients  should  be  received  within  30 
days;  of  this  notice. 

Proi)|«^sed  Pro)ect 

Hja  Role  of  Positive  and  Negative 
Emotion  in  Promoting  Hearing 
Consdrvation  Behaviors  Among  Coal 
Min^ts — New — The  mission  of  the 


Coal 
Coal 


National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  is  to 
promote  "safety  and  health  at  work  for 
all  people  through  research  and 
prevention."  NIOSH  investigates  and 
identifies  occupational  safety  and  health 
hazards  and  conducts  a  variety  of 
activities,  including  educational 
programs  with  workers,  to  help  prevent 
work-related  illness  and  injury. 

One  of  the  most  widespread,  but  often 
overlooked,  occupational  hazards  is 
noise.  As  a  result,  hearing  loss  is  the 
most  common  occupational  disease  in 
the  United  States  today.  More  than  30 
million  workers  are  exposed  to 
hazardous  noise  levels. 

The  risk  of  hearing  loss  is  particularly 
high  in  certain  occupations.  Research 
shows  that  more  than  90  percent  of  coal 
miners  will  experience  moderate  to 
significant  hearing  loss  by  the  time  they 
reach  retirement.  This  level  of  hearing 
loss  has  a  number  of  negative 
implications  for  both  the  affected 
individual  and  others:  (1)  Impaired 
communication  with  family  members, 
friends,  and  coworkers  can  result  in 
social  isolation;  (2)  Unrelenting  tinnitus  ~ 
(ringing  in  the  ears)  can  significantly 
lower  one's  quality  of  life;  (3)  a 
diminished  ability  to  monitor  the  work 
environment  (including  warning 
signals,  etc.)  increases  the  risk  of 
accidents  and  further  injury  at  the 
workplace;  and  finally,  (4)  there  are 
economic  costs  that  result  from  workers 
compensation  and  lower  productivity. 

NIOSH  believes  that  there  are  two 
broad  strategies  for  reducing  the  risk  of 


hearing  loss.  First,  wherever  possible, 
engineering  controls  have  to  be 
implemented  at  the  source  of  the 
hazardous  noise.  Second,  workers  have 
to  be  educated  about  hazardous  levels  of 
noise  and  what  they  can  do  to  prevent 
hearing  loss.  This  study  falls  into  the 
latter  category. 

The  study  is  required  because  past 
efforts  at  educating  coal  miners  about 
hearing  loss  have  had  only  mixed 
success.  Hearing  loss  occurs  without 
pain  or  obvious  physical  abnormalities, 
so  it  has  been  difficult  to  create  a  sense 
of  m^ency  about  this  problem  among 
workers.  NIOSH  has  to  identify  new  and 
more  effective  ways  of  promoting 
hearing  conservation  behaviors. 

In  this  study,  NIOSH  proposes 
working  with  the  United  Mine  Workers 
of  America,  and  experts  in  health 
communication,  to  test  the  effectiveness 
of  several  innovative  approaches  to 
communicating  risk  and  promoting  safer 
behaviors.  Different  messages  will  be 
sent  to  five  different  groups  of  coal 
miners.  All  participants  will  receive 
some  beneficial  information.  The 
researchers  will  follow  up  with  these 
groups  at  two  different  points  in  time  to 
assess  the  relative  effectiveness  of  the 
messages. 

The  central  purpose  of  this  study  is  to 
promote  hearing  conservation  among 
coal  miners.  However,  NIOSH  believes 
that  the  results  of  this  study  will  help 
in  similar  efforts  with  other  worker 
populations.  The  total  burden  hours  are 
340. 


Respondents 


\liners  in  Pretest 
iiners  in  Study  .. 


No.  of 
respondents 


80 
300 


No.  of 
responses/ 
respondent 


Avg.  burden 

per  response 

(in  hrs.) 


.5 
.5 


2.  Measuirement  of  Stress  and 
Stresl^  Life  Events  in  Black  Women  of 
Reprflductive  Age  (0920-0356) — 
Rein^^tement — National  Center  for 
Chrobic  Disease  Prevention  and  Health 
Proniotion.  A  review  of  studies  of 
psycUo-social  factors  and  adverse 
pregnancy  outcome  supports  the 
hypdtpesis  that  high  levels  of  exposure 
to  stp^sful  life  experiences  put  black 
woman  at  increased  risk  for  adverse 
reproductive  outcome,  particularly  Pre- 
Term  Delivery  (PTD)  and  Very  Low 
Birth  Weight  (VLBW).  The  purpose  of 
this  $t)udy  is  to  evaluate  the  reliability 
and  validity  of  existing  instruments  that 
measure  stress  and  stressful  life  events 
in  bli  :k  women  of  reproductive  age. 
Eligil )  e  subjects  will  be  black  women 
who    ve  in  the  Atianta  metropolitan 


area.  Subjects  will  be  recruited  from 
flyers,  newspaper  announcements, 
hospitals  and  clinics  in  the  metropolitan 
Atianta  area.  Subjects  will  be  screened 
and  selected  based  on  age  (18-30  or  31- 
45  years),  years  of  education  (12, 13-15, 
16  or  more),  and  pregnancy  status 
(pregnant,  not  pregnant).  A  maximiun  of 
thirty  women  will  be  selected  for  each 
combination  of  age,  education  and 
pregnancy  status.  The  minimum  age  for 
participation  will  be  18  to  avoid  the 
complications  due  to  requirement  of 
parental  consent.  Women  will  be 
excluded  if  they  use  illicit  drugs,  such 
as  heroin,  cocaine  and  marijuana 
because  these  substances  may  alter  the 
metabolism  of  Cortisol.  The  contact, 
timing  and  spacing  of  the  interviews 
and  laboratory  collection  are  based  on 


the  methodology  developed  and  used 
for  conducting  reliability  and  validity 
tests.  Approximately  one  half  of  the 
women  will  Ije  pre^ant  at  the  time  of 
data  collection. 

Women  enrolled  in  the  study  respond 
to  a  series  of  face-to-face  and  self- 
administered  demographic  and  psycho- 
social questionnaires.  Women  are  also 
asked  to  provide  a  saliva  sample  so  that 
we  can  correlate  reported  levels  of  stress 
with  biological  measures  of  stress. 

Participation  in  this  study  is 
voluntary  and  participants  will  receive 
compensation  for  their  time.  A  written 
informed  consent  will  be  obtained  and 
oversight  will  be  provided  by  local 
institutional  review  board. 

This  project  should  take  two  years. 
One  hundred  fifteen  (115)  women  will 
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participate  only  in  the  validity  study 
and  thhty-nine  (39)  women  will 
participate  in  the  validity  and  reliability 
study.  The  validity  study  requires  one 
interview  and  one  salivary  sample.  The 
reliability  study  requires  a  second 
interview  and  a  second  salivary 
specimen,  approximately  two  weeks 
after  the  first  interview. 

During  the  first  three  months  of  the 
study,  the  Project  Director  will  set  up 
the  office,  hire  staff  and  student 
assistants  and  provide  interviewer  and 
data  entry  training.  The  Project  Director 
will  also  make  contacts  and  explore 


potential  sites  for  recruiting  women  for 
the  study.  During  the  next  nine  months, 
all  of  the  interviews  (approximately  115 
validity  subjects  and  39  reliability 
subjects  remaining)  will  be  conducted 
and  data  entry  of  the  quantitative 
instruments  (i.e,  Demographic  Lifestyle 
Questionnaire,  Cohen  Perceived  Stress 
Scale,  Life  Experience  Siirvey  (LES), 
ARIC/BAECKE  Questionnaire  of 
Habitual  Physical  Activity,  Center  for 
Epidemiologic  Studies  Depression  Scale 
(CES-D),  Profile  of  Mood  States, 
Midtiple  Affect  Adjiistive  Checklist, 
Speilberger  Trait  Anxiety  Inventory — 


Self  Evaluation  Questionnaire)  will  be 
completed.  Scoring  for  the  qualitative 
instruments  (i.e.,  Structured  Event 
Probe  and  Narrative  Rating  Method 
(SEPRATE)  and  Life  Events  and 
Difficulties  Schediile  (LEDS)  will  be 
initiated  during  year  1,  but  the  bulk  of 
the  qualitative  scoring  will  be 
completed  during  Year  2.  The  data  entry 
of  the  qualitative  date  will  be  completed 
during  Year  2.  Preliminary  analyzes  will 
be  conducted  during  Year  2,  with  the 
technical  assistance  of  CDC.  The  total 
burden  hours  are  579. 


Respondents 


ReNabiity  Study  Group 
VaHdtty  Study  Group  .... 


No.  of 
respondents 


39 
115 


No.  of 
responses/ 
respondent 


Avg.  burden/ 

response  (in 

hrs.) 


3 
3 


Dated:  August  9, 1999. 
Nancy  Chaal. 

Acting  Associate  Director  for  Policy,  Maiming 
and  Evaluation  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  9»-20945  FUed  8-12-99;  8:45  am] 
I  COOK  *fn-it-f 


bEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


CwilMri  for 


(i«4Niuui  ana 


NallOfMl  VacckM  Advisory  CommtttM, 
CMilm  for  DIoooM  Conlral  and 

,  NOQca  oi  onanar  nanawai 


litis  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6. 1972,  that  the 
National  Vaccine  Advisory  Committee, 
Centers  fior  Disease  Control  and 
Prevention,  of  the  Department  of  Health 
and  Human  Services,  has  been  renewed 
for  a  2-year  period  extending  through 
Jvly  30. 2001. 

FOR  RIRTMER  MFORMATKM  contact: 
Robert  F.  Breiman,  M.D.,  Executive 
Secretary,  National  Vaccine  Advisory 
Committee,  Centers  for  Disease  Control 
and  Prevention.  1600  Clifton  Road,  NE, 
(A-11).  Atlanta,  Georgia  30333. 
telephone  404y639~«452  or  fax  404/ 
639-3036. 

The  Direct(»'.  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Eegifltar 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 


Dated:  August  9, 1999. 
Carolyn  J.  Riisnll, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  99-20943  Filed  8-12-99;  8:45  am] 
I  coot  41«>-1».^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cantata  fof 
Piavantion 


Control  and 


CDC  Adviaory  Commttlaa  on  HIV  and 
STD  Pravantlon:  MaalfciQ 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  CDC  Advisory  Committee  on  HIV 
and  STD  Prevention. 

Time  and  Date:  8:30  a.m.-5  p.m., 
September  2. 1999. 

Place:  Hyatt  Regency  Atlanta  Hotel,  Hong 
Kong  Conference  Room,  265  Feachtree  Street, 
NE  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  approximately  32  people. 

Purpose:  This  Committee  is  charged  with 
advising  the  Director,  CDC,  regarding 
objectives,  strategies,  and  priorities  for  HIV 
and  STD  prevention  efforts  including 
maintaining  surveillance  of  HTV  infection, 
AIDS,  and  STDs,  the  epidemiologic  and 
laboratory  study  of  HIV/ AIDS  and  STDs,  to 
prevent  the  spread  of  HIV  and  STDs,  and 
other  preventive  measures  that  become 
available. 

Matters  to  be  Discussed:  Agenda  items 
include  issues  pertaining  to  CDC's  HIV 
Prevention  budget.  Agenda  items  are  subject 
to  change  as  priorities  dictate. 


Contact  Person  for  More  Information: 
Paulette  Ford,  Committee  Management 
Analyst,  National  Center  for  HIV,  STD,  and 
TB  Prevention,  1600  Qifton  Road,  NE,  M/S 
E-07,  Atlanta,  Georgia  30333.  Telephone 
404/639-8008,  fax  404/639-8600,  e-mail 
pbf79cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  9. 1999. 
Carolyn  J.  Rusaell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Pivvention. 

(FR  Doc.  99-20949  Filed  8-12-99;  8:45  am] 
MLUNO  oooe  4ias-is-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  Diaaaaa  Control  and 
Pravantion 

Tha  National  InatHuta  for  Occupational 
Sataty  and  HaaHh  (NIOSH)  of  tha 
Cantara  for  Diaaaaa  Control  and 
Pravantion  (CDC)  Announcaa  tha 
Following  Maaling 

NAME:  Peer  Review  meeting  on  the 
NIOSH  research  study  entitled 
"Evaluation  of  'Best  Practices  Back 
Injury  Prevoition  Program'  in  Nursing 
Homes." 

TME  AND  DATE:  8:30  a.m.-12  p.m., 
September  24, 1999. 

LOCATION:  National  Institute  for 
Occupational  Safety  and  Health,  Prete 
Building,  Large  Conference  Room,  3040 


DEPAATMEI 
HUMAIHSEF 


Public  Haalt 
Liataria  Mon 


SUMMARt:  Tb 

Administrati 
Safety  ^f  d  A 
conjimotion 
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Univei  i  ity  Avenue,  Morgantown.  West 
Viiginil  26505-2888. 
STATU$J  Open  to  the  public,  limited  only 
by  theypace  available.  The  meeting 
room  4ccommodates  approximately  50 
peopl^i 

PURPOSE:  To  provide  a  peer  review  of 
the  dr^  research  protocol  for  a  study 
on  a  back  injury  prevention  program 
amongj  tiursing  home  workers. 
Participants  will  provide  NIOSH  with 
comm^^ts  regarding  the  technical  and 
scientitic  aspects  of  the  study  protocol, 
"Evaltiiition  of  a  'Best  Practices  Back 
Injiuy  I  Tevention  Program'  in  Nursing 
Home4.f' 

MATTElU|  TO  BE  DISCUSSED:  The  agenda 
will  inpude  a  presentation/overview  of 
the  stuidy;  followed  by  comments  on  the 
technical  and  scientific  aspects  of  the 
planned  research.  Viewpoints  and 
suggestions  from  industry,  labor, 
acadeqiia,  other  government  agencies, 
and  th^lpublic  are  invited.  Written 
comm^^ts  will  also  be  considered. 
CONTACt  PERSON  FOR  AOOtTIONAL 
INFORMATION:  James  W.  Collins,  Ph.D., 
Project!  OfBcer,  Division  of  Safety 
Research.  NIOSH.  CDC.  M/S  P-1133. 
1095  WiUowdale  Road,  Morgantown, 
West  Virginia,  26505-2888.  Telephone 
(304)  285-5998,  E-mail  joc4@cdc.gov. 
Copies  of  the  draft  protocol  maybe 
obtained  by  contacting  Dr.  Collins. 

The  Director,  Management  Analysis 
and  Set-nces  office  has  been  delegated 
the  autfe  ority  to  sign  Fedo-al  Regteter 
notices!  pertaining  to  announcements  of 
meetinn  and  other  committee 
manag^ent  activities,  for  both  the 
Center^  jfor  Disease  Control  and 
Prevennon  and  the  Agency  for  Toxic 
Substa^ices  and  Disease  Registry. 

Datedt  August  9.  1999. 

Carolynl  |.  Russell, 

Directo^  ^Management  Analysis  and  Services 
Office  Centers /or  Disease  Control  and 
Prevenyq/i. 

(FR  Docl  B9-20948  Filed  8-12-99;  8:45  am) 

nUJNQ  QOOC  4160-19-P 

DEPAmHENT  OF  HEALTH  AND 
HUMAl|l{  SERVICES 

Food  ahd  Drug  Administration 

[Doclwt|liio.99N-1168] 

Public  N«alth  Impact  of  Foodbome 
Listeria  Monocytogenes 

AGENCYt'Food  and  Drug  Administration, 

HHS.     I 

ACTION:  Notice  of  public  meeting. 

SUMMAli  j:  The  Food  and  Drug 
Administration  (FDA),  Center  for  Food 
Safety  ^d  Applied  Nutrition,  in 
conjimoi  ion  with  the  National  Advisory 


CoDunittee  on  Microbiological  Criteria 
for  Foods,  in  cooperation  with  the  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture  tFSIS/USDA) 
is  announcing  a  public  meeting  to 
discuss  issues  related  to  the  risip 
assessment  models  under  development 
to  examine  the  relationship  between 
Listeria  monocytogenes  and  human 
health.  The  sponsoring  agencies  invite 
comments  on  issues  related  to  this 
meeting. 

DATES:  The  public  meeting  will  be  held 
on  Thursday,  September  23, 1999,  from 
8  a.m.  to  5  p.m.  Submit  registration  and 
written  notices  of  participation  by 
September  13, 1999.  Submit  written 
comments  by  October  25, 1999. 
ADDRESSES:  The  public  meeting  will  be 
held  at  The  Washington  Plaza  Hotel,  10 
Thomas  Circle,  NW.,  at  Massachusetts 
Ave.  and  14th  St.,  Washington,  DC. 
Submit  registration  and  written  notices 
of  participation  to  Catherine  M. 
DeRoever  (address  below).  Submit 
Mrritten  comments  to  the  Dockets 
Man^ement  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  niunber 
fotmd  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  DeRoever,  Advisory 
Committee  Office  (HFS-22),  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Adniinistration,  200  C 
St.  SW.,  Washington,  DC  20204,  202- 
205-4251,  FAX  202-205-4970,  or  e- 
mail  "cderoeve@bangate.fda.gov". 

Those  persons  interested  in  attending 
the  public  meeting  should,  by 
September  13, 1999,  fax  their  name, 
title,  firm  name,  address,  and  telephone 
number  to  Catherine  M.  DeRoever  (fax 
number  above). 

Those  persons  interested  in 
presenting  information  at  the  public 
meeting  should,  by  September  13, 1999, 
fax  their  name,  title,  firm  name,  address, 
telephone  number,  and  an  outline  of 
their  presentation  to  Catherine  M. 
DeRoever  (fax  number  above). 

There  is  no  registration  fee  for  this 
public  meeting,  but  advance  registration 
is  suggested.  Interested  persons  are 
encoiu'aged  to  register  early  because 
space  may  be  limited. 
SUPPLEMENTARY  INFORMATION:  This 
public  meeting  will  provide  an 
opportunity  for  an  open  discussion  of 
the  initial  calculations  of  the  L 
monocytogenes  risk  assessment.  The 
integrating  of  food  groups,  L. 
monocytogenes  presence  in  foods  and 


food  consumption  data  will  be 
described  and  preliminary  conclusions 
drawn.  The  scientific  inferences  and 
models  that  can  be  made  from  the 
completed  search  and  analysis  of 
-  epidemiology  and  dose-response 
information  will  be  presented.  The  risk 
assessment  team  will  request  comments 
on  the  approaches  and  analyses 
presented  and  on  any  additional 
analyses  that  should  be  performed. 

The  sponsoring  agencies  encourage 
individuals  with  relevant  scientific  data 
or  information  to  present  such 
information  at  the  meeting  or  in  written 
comments  to  this  record. 

A  transcript  of  the  public  meeting  will 
be  prepared.  Copies  of  the  transcript 
may  be  requested  in  writing  bom  the 
Freedom  of  Information  Office  (KFI-35). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting. 

The  transcript  of  the  public  meeting 
and  submitted  comments  will  be 
available  for  public  examination  at  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  August  6, 1999. 
Mar^gare^.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  99-20990  Filed  8-12-99;  8:45  am) 
BUJJNG  CODE  41«M>1-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclwt  No.  9914-0438] 

Bare-Hand  Contact  of  Ready-to-Eat 
Foods 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting; 

request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Center  for  Food 
Safety  and  Applied  Nutrition,  in 
conjimction  with  the  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods  (the  committee),  and  in 
cooperation  with  the  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture  is  announcing  a  public 
meeting  to  discuss  issues  related  to  the 
contamination  of  ready-to-eat  foods  in 
retail  establishments.  The  sponsoring 
agencies  invite  comments  on  this  issue 
at  the  request  of  the  Conference  for  Food 
Protection. 

DATES:  The  public  meeting  will  be  held 
on  Tuesday,  September  21, 1999,  from 
8  a.m.  to  5  p.m.,  and  on  Wednesday, 
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September  22, 1999,  from  8  a.m.  to 
12:30  p.m.  Registration  and  written 
notice&of  participation  must  be 
submitted  by  September  13, 1999. 
ADDRESSES:  The  public  meeting  will  be 
held  at  The  Washington  Plaza  Hotel,  10 
Thomas  Circle  NW.,  at  Massachusetts 
Ave.  and  14th  St..  Washington,  DC. 
Submit  registration  and  written  notices 
of  participation  to  Catherine  M. 
D^oever  (address  below).  Submit 
%vritten  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852.' 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  RIRTHCR  MTORMATION  CONTACT: 
Catherine  M.  DeRoever,  Advisory 
Committee  Office  (HFS-22),  Center  for 
Food  Saiiety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200  C 
St  SW..  Washington.  DC  20204,  202- 
205-4251,  FAX  202-205-4970,  or  e- 
maH  "cderoeveSbangate.fila.gov". 

Those  persons  interested  in  attending 
the  public  meeting  should,  by 
Septamber  13, 1999.  fax  their  name, 
title,  finn  name,  address,  and  telephone 
number  to  Catherine  M.  DeRoever  (fax 
number  above). 

Thoee  persons  interested  in 
presentiiu  information  at  the  public 
meeting  ^uld,  by  September  13, 1999, 
fax  their  name,  title,  firm  name,  address, 
telephone  number,  and  an  outline  of 
their  presentation  to  Catherine  M. 
DAoevw  (fax  number  above).  Oral 
commmts  may  be  made  during  the  open 
public  comment  period.  Tuesday. 
Septembw  21. 1999.  between  4  p.m.  and 
5  p.m.  Time  allotted  to  each  public 
commentator  may  be  limited  to  3 
minutes  Mrith  time  being  assigned  on  a 
first-come-first-served  ImsIs. 

Time  is  no  registration  fee  for  this 
public  meeting,  but  advance  registration 
is  suggested.  Interested  persons  are 
encouraged  to  registw  early  because 
space  may  be  limited. 
SUPPLBKNTARY  MPORMATION:  This 
public  meeting  will  provide  an 
opportunity  for  an  open  discussion  of 
the  issues  related  to  bare-hand  contact 
of  ready-to-eat  foods  in  retail 
establishments.  The  committee  will  be 
asked  to  consider  the  risk  of 
transmitting  bacterial,  viral,  and 
parasitic  pathogens  frt>m  foodworkers, 
via  ready-to-eat  foods,  to  consumers, 
and  the  effectiveness  of  interventions. 

The  sponsoring  agencies  encourage 
individuals  with  relevant  scientific  data 
or  information  (i.e.,  epidemiology  and 


effectiveness  of  interventions  to  prevent 
or  minimize  risks  associated  with  bare- 
hand  contact  of  ready-to-eat  foods)  to 
present  such  information  at  the  meeting 
or  in  written  comments  to  this  record. 

A  traBScript  of  the  public  meeting  will 
be  prepared.  Copies  of  the  transcript 
may  be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting.  The  transcript  of 
the  public  meeting  and  submitted 
comments  will  be  available  for  public 
examination  at  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  August  6, 1999. 
Maigant  M.  Dotal. 

Acting  Associate  Commissioner  for  Policy. 
(FR  I>oc.  99-20992  Filed  8-12-99;  8:45  am] 
aajjNQ  coot  4iae-»i-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admintotration 
[DoctatNa9eN-1075] 

Public  HMllh  Impoct  of  Vibrio 
ParahMinolytlcus  in  MolhMcan 
SImMWi 

AG0iCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA).  Center  for  Food 
Safety  and  Applied  Nutrition,  in 
conjunction  Mrith  the  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods,  in  cooperation  with  the  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture  (FSIS/USDA) 
is  announcing  a  public  meeting  to 
discuss  issues  related  to  a  preliminary 
risk  assessment  model  examining  the 
relationship  between  Vibrio 
pamhaemolyticus  and  human  health. 
DATES:  The  public  meeting  will  be  held 
on  Friday,  September  24, 1999,  from  8 
a.m.  to  3:15  p.m.  Submit  registration 
and  written  notices  of  participation  by 
September  13, 1999.  Submit  written 
comments  by  October  25, 1999. 

ADDRESSES:  The  public  meeting  will  lie 
held  at  The  Washington  Plaza  Hotel,  10 
Thomas  Circle,  NW.,  at  Massachusetts 
Ave.  and  14th  St.,  Washington,  DC. 
Submit  registration  and  written  notices 
of  participation  to  Catherine  M. 
DeRoever  (address  below).  Submit 
written  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
an  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 


Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  EteRoever,  Advisory 
Committee  Office  (HFS-22),  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200  C 
St.  SW.,  Washington,  DC  20204,  202- 
205-4251,  FAX  202-205-4970,  or  e- 
mail  "cderoeve9bangate.fda.gov". 

Those  persons  interested  in  attending 
the  public  meeting  should,  by 
September  13, 1999,  tax  their  name, 
title,  firm  name,  address,  and  telephone 
number  to  Catherine  M.  DeRoever  (fax 
nimiber  above). 

Those  persons  interested  in 
presenting  information  at  the  public 
meeting  should,  by  September  13, 1999, 
fax  their  name,  title,  firm  name,  address, 
telephone  niunber,  and  an  outline  of 
their  presentation  to  Catherine  M. 
DeRoever  (fox  number  above). 

There  is  no  registration  fee  for  this 
public  meeting,  but  advance  registration 
is  suggested.  Interested  persons  are 
encouraged  to  register  early  because 
space  may  be  limited. 

SUPPLEMENTARY  MF0RMAT10N:  This 

public  meeting  wrill  provide  an 
opportunity  for  review  and  comment  of 
the  preliminary  V.  pamhaemolyticus 
risk  assessment.  The  role  of  factors  in 
the  environment,  post  harvest  handling 
and  processing  in  the  probability  of 
illness  will  be  described.  Integration  of 
epidemiology,  consumption,  and  dose- 
response  will  be  modeled.  Scientific 
inferences,  assuimptions,  and  modeling 
tools  will  be  made  from  the  completed 
search  of  peer  reviewed  literature. 
Comments  will  be  requested  on  the 
approaches  and  analyses  presented  and 
any  additional  information  that  shoidd 
be  included  in  the  analyses. 

The  sponsoring  agencies  encourage 
individuals  with  relevant  scientific  data 
or  information  to  present  such 
information  at  the  meeting  or  in  written 
comments  to  this  record. 

A  transcript  of  the  public  meeting  will 
be  prepared.  Copies  of  the  transcript 
may  be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting.  The  transcript  of 
the  public  meeting  and  submitted 
conunents  will  be  available  for  public 
examination  at  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
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Dat^4=  August  6, 1999. 
Marg4iet  M.  Dotzel, 

Acting  J^ssociate  Commissioner  for  Policy. 
[FR  DOi*.  99-20991  Filed  8-12-99;  8:45  am) 

I  tOOC  41W-01-F 


BHJJNali 


DEPAillTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heatt^lCare  Hnancing  Administration 
[hcf44io5(m>n] 

RIN  0SJ^AJ34 

Medicira  Program;  Special  Payment 
Llmit4  Tor  Certain  Durable  Medical 
Equipipent  and  Prosttietic  Devices 

AGENCt:  Health  Care  Financing 
Admijjjislration  (HCFA),  HHS. 
ACnoilli  Proposed  notice. 

SUMMARY:  This  notice  proposes  special 
paym^lit  limits,  for  five  items  of  durable 
medickl  equipment  and  one  prosthetic 
devic^i  to  replace  the  current  fee 
schedt^e  amoimts  for  these  items. 
Currei^y,  payment  imder  the  Medicare 
prograiki  for  these  items  is  equal  to  80 
percei^t  of  the  lesser  of  the  actual  charge 
for  th^  Stem  or  the  fee  schedule  amount 
for  thd  item.  We  have  determined  that 
the  M^icare  fee  schedule  amounts  for 
five  d^i^ble  medical  equipment  items 
and  oi^fe  prosthetic  device  are  not 
inherently  reasonable  because  they  are 
grossly  excessive  relative  to  the  amounts 
paid  for  these  items  by  the  Department 
of  Veterans  Affairs.  This  notice  proposes 
that  p^vment  for  these  items  be  80 
perceii^  of  the  actual  charges  for  the 
items  pr  the  special  payment  limits  we 
set  for  these  items,  whichever  is  less.  It 
is  intep  ded  to  prevent  continuation  of 
excessjive  payment  for  these  items.  The 
specia)|pa}rment  limits  would  be  based 
on  thejinedian  wholesale  prices  paid  by 
the  Department  of  Veterans  Affairs  for 
these  items  plus  an  appropriate  markup. 
dates:  }Ne  will  consider  comments  if 
we  redaive  them  at  the  appropriate 
address,  as  provided  below,  by  5  p.m. 
on  October  12, 1999. 
AOORES$ES:  Nfail  written  comments  (1 
origin^  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Hwnan  Services,  Attention:  HCFA- 
1050-m,  P.O.  Box  9016,  Baltimore,  MD 
21244-|^16. 

If  you  prefer,  you  may  deliver  your 
written  {comments  (1  original  and  3 
copies)  Ito  one  of  the  following 
is: 


ai 

Room 
But 
SW 


4^3-G,  Hubert  H.  Humphrey 

Builji  ing,  200  Independence  Avenue, 

iVashington,  DC  20201,  or 


Room  C5-16-03,  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1050-PN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3  - 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  trom  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Kaiser,  (410)  786-4499. 
SUPPLEMENTARY  INFORMATION:  Copies:  To 
order  copies  of  the  Federal  Register 
containing  this  document,  send  your 
request  to:  New  Orders,  Superintendent 
of  Dociunents,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954.  Specify  Oii; 
date  of  the  issue  requested  and  enclose 
a  check  or  money  order  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  Visa.  Discover,  or  Master 
Card  number  and  expiration  date.  Credit 
card  orders  can  also  be  placed  by  calling 
the  order  desk  at  (202)  512-1800  (or  toll 
free  at  1-888-293-6498)  or  by  fe^dng  to 
(202)  512-2250.  The  cost  for  each  copy 
is  $8.  As  an  alternative,  you  can  view 
and  photocopy  the  Federal  Register 
dociunent  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  dociunent  is 
also  available  bom  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asjoichronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Docimients  home  page  address  is  http:/ 
/www.access.gpo.gov/nara/index.html, 
by  using  local  WAIS  client  software,  or 
by  telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 

I.  Background 

A.  Payment  Under  Reasonable  Charges 

Before  January  1, 1989,  payment  for 
all  diuable  medical  equipment  (DME) 
and  prosthetic  devices  furnished  under 
Part  B  of  the  Medicare  program 
(Supplementary  Medical  Insurance)  was 


made  on  a  reasonable  charge  basis 
through  contractors  known  as  Medicare 
carriers  and  intermediaries.  Reasonable 
charge  detenninations  were  generally 
based  on  customary  and  prevailing 
charges  derived  from  historic  charge 
data.  The  reasonable  charges  were 
established  by  the  carriers  using  the 
methodology  set  forth  in  sections  1833 
and  1842(b)  of  the  Social  Security  Act 
(the  Act)  and  42  CFR  part  405,  subpart 
E  of  our  regulations.  The  reasonable 
charge  for  an  item  was  generally  set  at 
the  lowest  of  the  following  factors: 

•  The  supplier's  actual  charge  for  the 
item. 

•  The  supplier's  customary  charge. 

•  The  prevailing  charge  in  the  IcKality 
for  the  item. 

(The  prevailing  charge  could  not  exceed 
the  75th  percentile  of  the  customary 
charges  of  suppliers  in  the  locality.) 

•  The  inflation  indexed  charge.  (The 
infiation  indexed  charge  is  defined  in 

§  405.509(a)  as  the  lowest  of  the  fee 
screens  used  to  determine  reasonable 
charges  for  services,  supplies,  and 
equipment  paid  on  a  reasonable  charge 
basis  (excluding  physicians'  services) 
that  is  in  effect  on  December  31  of  the 
previous  fee  screen  year,  updated  by  the 
inflation  adjustment  factor.) 

B.  Payment  Under  Fee  Scbeduhs 

Sections  1834(a)  and  (h)  of  the  Act 
provide  that  Medicare  payment  for  DME 
and  prosthetics  and  orthotics, 
respectively,  is  equal  to  80  percent  of 
the  lesser  of  the  actual  charge  for  the 
item  or  the  fee  schedule  amount  for  the 
item.  Section  1834(a)  of  the  Act 
classifies  DME  into  the  following 
payment  categories: 

•  Inexpensive  or  other  routinely 
purchased  DME. 

•  Items  requiring  fi^uent  and 
substantial  servicing. 

•  Customized  items. 

•  Oxygen  and  oxygen  equipment 

•  Other  covered  items  (other  than 
DME). 

•  Other  items  of  DME  (capped  rental 
items). 

There  is  a  separate  methodology  for 
determining  the  fee  schedule  payment 
amount  for  each  category  of  DME. 
The  fee  schedules  for  DME  and 
prosthetic  devices  are  calculated  using 
average  reasonable  charges  irom  1986 
and  1987  and  are  generally  adjusted 
annually  by  the  change  in  the  Consumer 
Price  Index  for  all  Urban  Consumers 
(CPI-U),  that  is,  the  covered  item 
update,  for  the  12-month  period  ending 
June  30  of  the  preceding  year.  Section 
1834(h)(2)(B)  of  the  Act  requires  that 
regional  fee  amounts  be  calculated  for 
prosthetic  devices.  The  regional  fee 
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amounts  are  equal  to  the  weighted 
average  of  the  local  (Statewide)  fee 
amounts  in  each  of  our  10  regions.  In 
addition,  the  fee  schediUes  for  DME  and 
prosthetics  and  orthotics  are  limited  by 
a  ceiling  (upper  limit)  and  floor  (lower 
limit).  For  DME.  the  ceiling  and  floor 
are  equal  to  100  percent  and  85  percent, 
respectively,  of  the  median  (mid-point) 
of  the  local  (Statewide)  fee  amoimts.  For 
prosthetics  and  orthotics,  the  ceiling 
and  floor  are  equal  to  120  percent  and 
90  percent,  respectively,  of  the  regional 
fee  amounts.  The  fee  schedule  amounts 
for  areas  outside  the  continental  United 
States  are  not  subject  to  the  ceiling  and 
floor  limits  for  DME  or  the  regioned  fee 
amoimts  and  ceiling  and  floor  limits  for 
prosthetic  devices.  The  local  fee 
schedule  amoimts  for  areas  outside  the 
continental  United  States  are  not 
included  in  the  calculation  of  the 
ceiling  and  floor  limits  or  regional  fee 
amounts. 

C  Exception  to  the  Standard  Payment 
Methodologies — Special  Payment 
Amounts 

Section  1842(b)(8)  of  the  Act  states 
that  we  may  establish  special  payment 
amounts  for  particular  items  or  services, 
other  than  physicians'  services,  that  are 
covered  under  Medicare  Part  B,  for 
which  we  determine  that  the 
application  of  standard  Part  B  pricing 
rules  results  in  grossly  excessive  or 
grossly  deficient  payment  amounts.  The 
applicable  regulations  are  located  at 
§  405.502(g)  and  require  us  to  consider 
relevant  information  in  establishing 
payment  limits  that  are  realistic  and 
equitable.  The  special  payment  limit  is 
either  a  specific  dollar  amount  or  is 
based  on  a  special  method  to  be  used  in 
determining  the  payment  amount. 

Section  405.502(g)(1)  provides  the 
following  examples  of  circumstances 
that  may  result  in  grossly  deficient  or 
excessive  charges: 

•  The  marketplace  is  not  competitive. 

•  Medicare  and  Medicaid  are  the  sole 
or  primary  source  of  payment  for  a 
category  of  items  or  services. 

•  The  payment  amounts  do  not  reflect 
rhanging  technology,  increased  facility 
with  that  technology,  or  changes  in 
acquisition,  production,  or  supplier 
costs. 

•  The  payment  amounts  for  a 
category  of  items  or  services  in  a 
particular  locality  are  grossly  higher  or 
lower  than  the  payment  amounts  in 
other  comparable  localities  for  the 
category  of  items  or  services,  taking  into 
account  the  relative  costs  of  furnishing 
the  category  of  items  or  services  in  the 
diffiarent  localities. 

•  The  payment  amounts  for  a 
category  of  items  or  services  are  grossly 


higher  or  lower  than  acquisition  or 
production  costs  for  the  category  of 
items  or  services. 

•  There  have  been  increases  in 
payment  amoimts  for  a  category  of  items 
or  services  that  cannot  be  explained  by 
inflation  or  technology. 

•  The  payment  amounts  for  a 
category  of  items  or  services  are  grossly 
higher  or  lower  than  the  payments  made 
for  the  same  category  of  items  or 
services  by  other  purchasers  in  the  same 
locality. 

Section  405.502(g)(3)  requires  that  we 
publish  for  public  comment  proposed 
payment  limits  in  the  Federal  Register. 
We  allow  60  days  for  receipt  of  public 
comments  on  the  proposal.  After  we 
have  considered  all  timely  comments, 
we  publish  in  the  Federal  Register  a 
final  notice  announcing  the  special 
payment  limits  and  our  analyses  and 
responses  to  the  comments. 

D.  Items  for  Which  Adjustments  Are 
Proposed 

Using  the  authority  discussed  above, 
we  reviewed  the  current  Medicare 
payment  amounts  for  the  following 
items: 

•  Folding  walker  (pickup),  adjustable 
or  fixed  height— code  E0135  in  the 
HCFA  Common  Procedure  Coding 
System  (HCPCS). 

•  Folding  walker,  wheeled,  without 
seat— HCPCS  code  E0143. 

•  Commode  chair,  stationary,  Mrith 
fixed  arms— HCPCS  code  E0163. 

•  Transcutaneous  Electrical  Nerve 
Stimulator  (TENS),  two  lead,  localized 
stimulation— HCPCS  code  E0720. 

•  l^S,  four  lead,  larger  area/ 
multiple  nerve  stimulation — ^HCPCS 
code  E0730. 

•  Vacuum  erection  system — ^HCPCS 
code  L7900. 

Section  134  of  the  Social  Security  Act 
Amendments  of  1994  specifically 
mandates  that  we  review  our  payments 
for  decubitus  care  equipment,  lENS 
devices,  and  other  items  we  consider 
appropriate.  We  gathered  payment  data 
on  20  items  identified  as  either 
decubitus  care  equipment  or  TENS 
devices  and  80  additional  items  drawn 
from  a  list  of  top  100  items  ranked  by 
Medicare  expenditures.  Based  on  a 
review  of  retail  prices,  wholesale  prices, 
and  prices  paid  by  payers  other  than 
Medicare,  we  identified  20  items  bom. 
this  list  of  100  items  that  warranted 
further  review.  We  then  obtained  data 
on  the  average  payments  made  by  the 
Department  of  Veterans  Afibirs  (VA)  for 
these  20  items  and,  based  on  a  review 
of  this  data,  and  as  we  explain  below, 
we  determined  that  pajonent 
adjustments  were  necessary  for  the  six 
items  listed  above.  These  six  items 


represent  items  that  are  generally 
purchased  as  opposed  to  being  rented. 
We  feel  that  more  data  on  rental  costs 
and  services  is  needed  in  order  to 
address  the  reasonableness  of  the 
Medicare  payment  amounts  for  rental 
items  for  which  we  obtained  the  VA 
data,  that  is,  items  which  are  generally 
furnished  to  Medicare  beneficiaries  on  a 
rental  basis. 

With  the  exception  of  HCPCS  code 
L7900,  all  items  are  covered  as  DME  and 
classified  under  the  inexpensive  or 
routinely  purchased  DME  fee  schedule 
category.  Medicare  pa)mient  for  these 
items  is  made  on  either  a  purchase  or 
a  rental  basis.  Total  Medicare  payment 
for  rentals  is  limited  to  100  percent  of 
the  fee  schedide  amount  for  purchase  of 
the  item.  HCPCS  code  L7900  identifies 
a  prosthetic  device  for  which  Medicare 
pajrment  is  made  under  the  fee  schedule 
on  a  purchase  basis  only.  All  of  the 
items  above  are  high  voliune  items  in 
terms  of  Medicare  e^openditures. 

The  1998  fee  schedule  amounts  for 
purchase  of  these  items  for  areas  within 
the  continental  United  States  range  from 
$67.97  to  $79.97  for  code  E0135;  $97.48 
to  $114.68  for  code  E0143;  $89.42  to 
$105.20  for  code  E0163:  $298.02  to 
$350.61  for  code  E0720;  $300.43  to 
$353.45  for  code  E0730;  and  $357.76  to 
$477.01  for  code  L7900.  The  1998  fee 
schedule  amounts  for  purchase  of  these 
items  for  areas  outside  the  continental 
United  States  (that  is  Alaska,  Hawaii, 
and  Puerto  Rico)  range  fix>m  $90.66  to 
$115.45  for  code  E0135;  $107.85  to 
$145.22  for  code  E0143:  $109.00  to 
$138.62  for  code  E0163;  $207.89  to 
$465.26  for  code  E0720;  $338.93  to 
$508.22  for  code  E0730;  and  $394.65  to 
$473.37  for  code  L7900. 

Based  on  a  comparison  of  Medicare 
payment  amounts  and  payment 
amounts  bom  the  VA,  we  determined 
that  the  current  payment  amounts  for 
these  items  are  grossly  excessive. 

E.  Comparison  With  the  Department  of 
Vetemns  Affairs 

The  VA  also  administers  a  national 
program  that  includes  the  furnishing  of 
DME  and  prosthetic  devices.  Unlike 
Medicare,  which  is  a  payer  of  services 
and  not  a  provider  of  services,  the  VA 
generally  obtains  these  items  by  direct 
acquisition  from  manufacturers  and 
wholesalers  and  provides  them  directly 
to  veterans  through  its  network  of 
medical  centers  located  throughout  the 
United  States.  Therefore,  the  prices  paid 
by  the  VA  for  these  items  represent 
wholesale  prices  as  opposed  to  retail 
prices  charged  by  outlets  that  supply 
these  items  to  Medicare  beneficiaries. 
To  make  a  valid  comparison  between 
Medicare  and  VA  payments,  a  price 
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mar  nip  must  be  applied  to  the  VA 
whplesale  prices  to  approximate  retail 
prices. 

yl^^e  obtained  the  median  wholesale 
pa3Hnent  amoimt  for  the  items  identified 
in  section  D  above  from  a  number  of  VA 
medical  centers  across  the  nation.  We 
rec^ved  data  from  109  (approximately 
63  bercent)  of  the  VA  medical  centers 
aatnss  the  nation.  We  increased  the 
median  wholesale  amoimt  by  a  markup 
of  9t  percent;  that  is,  a  two-thirds 
markup.  The  amount  of  the  markup  was 
bas|e|d  on  data  we  compiled  frtim  over 


200  HCPCS  coding  recommendations 
submitted  by  the  industry  to  us  for 
medical  equipment  and  devices  frtim 
1989  to  1998.  When  submitting 
recommendations  for  new  HCPCS 
codes,  the  requester,  usually  the 
manufacturer  of  the  item,  is  required  to 
list  the  wholesale  and  suggested  retail 
prices  for  the  item.  The  median  markup 
calculated  using  these  data  was  67 
percent.  We  consider  67  percent  to  be 
the  upper  end  of  a  range  of  acceptable 
markups.  If  public  comments  or 


additional  research  indicate  that  a 
markup  of  less  than  67  percent  is 
appropriate,  we  reserve  discretion  to 
establish  a  markup  of  less  than  67 
percent.  It  should  be  noted  that  requests 
for  new  HCPCS  codes  generally  involve 
new  products  or  technology;  therefore, 
it  can  be  assiuned  that  the  markups  for 
these  items  will  be,  in  general,  higher 
than  markups  for  items  that  have  been 
on  the  market  for  a  number  of  years. 

The  VA  and  Medicare  payments  are 
compared  in  the  table  below. 


Code 


VA  Payment 


$30.24 

45.44 

37.64 

89.89 

124.00 

131.65 


VA+67% 


$50.50 
75.88 
62.85 
150.11 
207.08 
219.86 


Medicare 
floor 


$67.97 
97.48 
89.42 
298.02 
300.43 
357.76 


Medicare 
ceiling* 


$79.97 
114.68 
105.20 
350.61 
353.45 
477.01 


ghest  and  lowest  1998  tee  schedule  amounts  for  States  within  the  continental  United  States. 


Dvistons  of  This  Proposed  Notice 

alow  are  the  amounts  we  are 
proposing  as  the  special  payment  limits: 

A.  Folding  Walker  (Pickup),  Adjustable 
or  Pbced  Height— HCPCS  Code  E0135 


ie  median  VA  wholesale  pa)mient 
amount  for  this  item  is  $30.24.  Using  a 
ma^lbup  of  67  percent  results  in  an 
estimated  retail  payment  amount  of 
$5(]j.^0.  We  propose  that  the  special 
payment  limit  for  purchase  of  this  item, 
whf  n  new  and  when  furnished  in  the 
conltinental  United  States,  be  equal  to 
$50i$0.  This  amount  is  approximately 
37  percent  below  the  1998  Medicare 
ceiling  of  $79.97  and  26  percent  below 
the  1998  Medicare  floor  of  $67.97.  In 
keepdng  with  the  Medicare  policy  for 
caldi^ating  fee  schedule  amounts  for  the 
purchase  of  used  equipment  and  the 
rental  of  equipment  for  which  base  fee 
sch^ule  data  (that  is,  reasonable  charge 
data  from  1986  and  1987)  are  not 
availiable  (see  section  5102.2.A.2  of  the 
Medicare  Carriers  Manual),  we  propose 
that  the  special  payment  limit  for 

lase  of  this  item,  when  previously 
[|by  other  patients  and  when 
shed  in  the  continental  United 
i,  be  equal  to  $37.88  or  75  percent 
I  special  payment  limit  for 
lase  of  a  new  item.  We  propose 
thatj^e  special  payment  limit  for  the 
moi^thly  rental  of  this  item,  when 
funushed  in  the  continental  United 
Statas,  be  equal  to  $5.05  or  10  percent 
of  tl^^  special  payment  limit  for 
punijiase  of  a  new  item. 


B.  Folding  Walker,  Wheeled,  Without 
Seat— HCPCS  Code  E0143 

The  median  VA  wholesale  payment 
amount  for  this  item  is  $45.44.  Using  a 
markup  of  67  percent  residts  in  an 
estimated  retail  payment  amount  of 
$75.88.  We  propose  that  the  special 
payment  Umit  for  purchase  of  this  item, 
when  new  and  when  furnished  in  the 
continental  United  States,  be  equal  to 
$75.88.  This  amount  is  approximately 
34  percent  below  the  1998  Medicare 
ceiling  of  $114.68  and  22  percent  below 
the  1998  Medicare  floor  of  $97.48.  We 
propose  that  the  special  payment  limit 
for  purchase  of  this  item,  when 
previously  used  by  other  patients  and 
when  furnished  in  the  continental 
United  States,  be  equal  to  $56.91  or  75 
percent  of  the  special  payment  limit  for 
piuchase  of  a  new  item.  We  propose 
that  the  special  payment  limit  for  the 
monthly  rental  of  this  item,  when 
furnished  in  the  continental  United 
States,  be  equal  to  $7.59  or  10  percent 
of  the  special  payment  limit  for 
purchase  of  a  new  item. 

C  Commode  Chair,  Stationary,  With 
Fixed  Arms— HCPCS  Code  E0163 

The  median  VA  wholesale  payment 
amoxmt  for  this  item  is  $37.64.  Using  a 
markup  of  67  percent  results  in  an 
estimated  retail  payment  amoimt  of 
$62.85.  We  propose  that  the  special 
'  payment  liinit  for  purchase  of  this  item, 
when  furnished  in  the  continental 
United  States,  be  equal  to  $62.85.  This 
amoimt  is  approximately  40  percent 
below  the  1998  Medicare  ceiling  of 
$105.20  and  30  percent  below  the  1998 
Medicare  floor  of  $89.42.  We  propose 


that  the  special  payment  limit  for 
purchase  of  this  item,  when  previously 
used  by  other  patients  and  when 
furnished  in  the  continental  United 
States, "be  equal  to  $47.14  or  75  percent 
of  the  special  payment  limit  for 
purchase  of  a  new  item.  We  propose 
that  the  special  payment  limit  for  the 
monthly  rental  of  this  item,  when 
furnished  in  the  continental  United 
States,  be  equal  to  $6.29  or  10  percent 
of  the  special  pa)rment  limit  for 
purchase  of  a  new  item. 

D.  Transcutaneous  Electrical  Nerve 
Stimulator  (TENS).  Two  Lead,  Localized 
Stimulation— HCPCS  Code  E0720 

The  median  VA  wholesale  payment 
amoimt  for  this  item  is  $89.89.  Using  a 
markup  of  67  percent  results  in  an 
estimated  retail  payment  amount  of 
$150.11.  We  propose  that  the  special 
pajmient  limit  for  purchase  of  this  item, 
when  furnished  in  the  continental 
United  States,  be  equal  to  $150.11.  This 
amount  is  approximately  57  percent 
below  the  1998  Medicare  ceiling  of 
$350.61  and  50  percent  below  the  1998 
Medicare  floor  of  $298.02. 

E.  TENS,  Four  Lead,  Larger  Area/ 
Multiple  Nerve  Stimulation— HCPCS 
CodeE0730 

The  median  VA  wholesale  payment 
amoimt  for  this  item  is  $124.00.  Using 
a  markup  of  67  percent  results  in  an 
estimated  retail  payment  amount  of 
$207.08.  We  propose  that  the  special 
payment  limit  for  purchase  of  this  item, 
when  furnished  in  the  continental 
United  States,  be  equal  to  $207.08.  This 
amount  is  approximately  41  percent 
below  the  1998  Medicare  ceiling  of 
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$353.45  and  31  percent  below  the  1998 
Medkaie  floor  of  $300.43. 

P.  Vacaum  Erection  System— HCPCS 
CodeL7900 

the  median  VA  wholesale  payment 
amount  for  tUs  item  is  $131.65.  Using 
a  m^cup  of  67  percent  results  in  an. 
estimated  retail  payment  amount  of 
$219.86.  We  propose  that  the  special 
payment  limit  for  purchase  of  this  item, 
w^en  famished  in  the  continental 
IMted  States,  be  equal  to  $219.86.  This 
inmint  i«  q>proximately  46  percent 
below  the  hi^iest  1998  Medicare 
regional  fee  schedule  amount  of  $406.34 
and  43  percent  below  the  lowest  1998 
Kfedicare  re^onal  fee  schedule  amount 
of  $382.96. 

G.  Anas  Outside  the  Continental  United 
States 

the  1996  UME  and  prosthetic  device 
fee  schedule  amounts  ror  areas  outside 
the  r"wt<n«mt«l  United  States  are.  on 
average,  10  percent  greater  than  die 
1998  DME  uid  prosdietic  device  fee 
adiedule  amounto  for  areas  within  the 
continental  United  States.  For  the  six 
items  identified  above,  we  propose 
using  a  modified  af>proach  to  set  q>ecial 
payment  limita  fat  areas  outside  the 
continental  United  States  (that  is, 
Alad^a.  Hawaii.  Puerto  Rico).  We 
propose  that  special  payment  limits  be 
established  by  reducing  the  1998  fee 
schedule  amounts  for  these  areas  by  the 
percentage  difference  between  the  1998 
national  ceilings,  or  the  highest  rwional 
fee  schedule  amount  in  the  case  of 
HCPCS  code  L7900.  and  the  special 
payment  limits  proposed  above  for  the 
continental  United  States.  However,  in 


no  case  can  die  special  payment  limit 
for  an  area  outside  the  continental 
United  States  be  loww  than  the  special 
payment  limit  for  the  continental 
United  States  increased  by  10  pocent 
We  are.  therefore,  proposing  that  the 
special  payment  limita  for  areas  outside 
the  continental  United  States  be  at  least 
10  percent  greater  than  the  special 
payment  limita  for  areas  within  the 
continoital  United  States  because  of  the 
imique  costo  of  doing  business  in  these 
areas.  We  base  this  10  pocent  parameter 
on  the  feet  that  the  fee  schedule 
amounto  for  all  DME  and  prosthetic 
devices  for  areas  outside  me  continental 
United  States,  in  general,  are.  on 
avnage,  10  percent  greatw  than  die  fee 
schedule  amounto  for  areas  within  the 
continental  United  States. 

H.  Applicability 

The  initial  special  payment  limito  we 
propose  would  «>ply  to  itrais  furnished 
on  or  after  the  effective  date  of  the 
published  final  notice.  We  propose  that 
the  fee  schedule  amounto  for  the  six 
items  identified  be  reduced 
incrementally  by  a  fector  of  15  percent 
or  less  per  year  until  they  are  equal  to 
the  special  payment  limito  applicable  to 
each  item.  For  each  calendar  year  after 
the  calendar  yeer  in  which  the  proposed 
special  payment  limito  are  fiilly  in 
effect,  the  special  payment  limito  would 
be  adjusted  using  die  applicable  covered 
item  update  (see  "I.  B.  Payment  Under 
Fee  Sdiedules")  for  the  appropriate 
calendar  year.  For  example,  as  noted 
above,  the  1998  fee  schedule  amounto 
for  HCPCS  code  L7900  for  areas  within 
the  continental  United  States  range  from 


$382.96  to  $406.34.  The  special 
payment  limit  of  $219.86  that  we  aire 
proposing  would  be  phased  in  over  a 
numbw  of  years  so  that  in  any  given 
year  no  adjustment  would  exceed  15 
percent  We  are  proposing  that  the 
special  payment  amounto  be  phased  in 
so  that  the  impact  of  the  reductions  is 
spread  out  over  midtiple  years  and  gives 
the  suppliers  an  extended  period  in 
which  to  adjust  to  the  reductions  in 
payment.  In  addition,  most  DME 
suppliers  are  small  businesses  and 
applying  the  payment  limito  at  one  time 
would  impose  a  serious  burdoi  on  these 
types  of  entities,  paiticulary  those  that 
specialize  in  furnishing  the  items 
addressed  in  this  notice.  The  proposed 
special  payment  limit  of  $219.86  for 
HCPCS  code  L7900  would  be  phased  in 
as  follows: 


Calendar  year 

Range  in  Nmits  wMhin 
conlinentai  U.S. 

1996 

1999 

2U00 

2001 

2002 

$382.96  to  $406.34. 
$325.52  to  $345.39. 
$276.60  to  $293.58. 
$236.19  to  $249.54. 
$219.86  (apedal  Nmil  fuly 
iinptenientod). 

For  each  calendar  year  aftm  2002.  the 
special  pajrmoit  Ihnit  for  HCPCS  code 
L7900  would  be  equal  to  the  special 
payment  limit  for  die  preceding 
calendar  year  increased  by  the 
appropriate  covered  iton  update  for 
prosthetic  devices.  The  ranges  in  the 
proposed  payment  limito,  by  calendar 
year,  for  all  six  HCPCS  codes,  for  items 
furnished  within  the  continental  United 
States,  are  listed  in  the  table  below. 


HCPCS 

1999 

2000 

2001 

2002 

2003 

2004 

E0135 

57  77  to  67.97  

50.50  to  57.77  

50.50'  

75.88'  

62.86'  

183.02  to  215.32  

'207.06  to  217.06 

235.19  to  249.54  

« 

CO 

o 

155.57  to  183.02  

207.06  

'219.86'  

O 

(»)  ••••••. 

P). 

150.11  to  155.57  

« - 

(^ " 

f') 

E0143 

82  86  to  97  48  

75.88  to  82.86  

(*) 

E0163  .... 

76.01  to  89.42  

64.61  to  76.01 
.85  to  64.61. 

215.32  to  253.32  

217.06  to  255.37  

276.68  to  293.58 

E0720  .... 
E0730  .... 
L7900  

P53.32  to  298.02  

255.37  to  300.43  

325.52  to  345.39  

'150.11 

P) 

(^ 

'  Special  payment  Nmit  fuNy  implemented. 

'Special  payment  Nmit  equal  to  the  special  payment  limit  for  ttte  preceding  calendar  year  increased  by  the  appropriate  covered  item  update. 


/.  Proposed  Payment 

We  propose  that  payment  for  the  six 
items  identified  equal  80  percent  of  the 
lesser  of  the  actual  charge  for  the  system 
or  the  appropriate  special  payment 
limit,  as  described  in  sections  A. 
through  G.  above. 

/.  Camer-Granted  Exceptions 

Section  405.502(h)(3)  states  that  we 
must  set  forth  the  criteria  and 
circumstances,  if  any.  under  which  a 


carrier  may  grant  an  exception  to  a 
special  payment  limit.  We  are  not 
proposing  any  circumstances  undm 
which  a  carrier  may  grant  an  exception 
to  the  application  of  the  proposed 
special  payment  limito.  We  are 
interested  in  receiving  commento  on  any 
circumstances  for  which  a  commenter 
believes  an  exception  should  be  granted. 

m.  Response  to  Commento 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 


on  Federal  Register  documente 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  Mrill  consider  all 
commento  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  major  commento  in  the 
preamble  to  that  document. 


IV,  Regulatory  Impact  Statement 

\  ye  have  examined  the  impacts  of  this 
pn  iposed  notice  as  required  by 
Exftutive  Order  12866  and  the 
Regulatory  Flexibility  Act  (RFA)  (Pub. 
L.  ^354).  Executive  Order  12866 
dii^cts  agencies  to  assess  all  costs  and 
bei^^fits  of  available  regulatory 
alt^hiatives  and,  if  regulation  is 
necessary,  to  select  r^ulatory 
appttiaches  that  maximize  net  benefits 
(inpluding  potential  economic, 
environmental,  public  health  and  safety 
efie  Is,  distributive  impacts,  and 
equ  ty).  A  regulatory  impact  analysis 
miji  t  be  prepared  for  major  rules  with 
ecdi  lomically  significant  effects  ($100 
mil^on  or  more  annually).  The 
re<^ctions  in  total  expenditures  over 
the  t»ext  5  years  are  estimated  to  be:  $10 
milllion  in  1999;  $20  million  in  2000; 
$36  bullion  in  2001;  $30  million  in 
200^;  and  $30  million  in  2003.  Since  the 
proposed  notice  results  in  reductions  in 
totil  expenditures  of  less  than  $100 
million  per  year,  this  notice  is  not  a 
maibr  nde  as  defined  in  Title  5,  United 
States  Code,  section  804(2)  and  is  not  an 
economically  significant  rule  imder 
Executive  Order  12866. 

R]  ""A  requires  agencies  to  analyze 
optji  sns  for  regulatory  relief  of  small 
busi  aesses.  For  purposes  of  the  RFA, 
sma  1  entities  include  small  businesses, 
non  profit  organisations,  and 
gov<  mment  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are !  mall  entities  either  by  non-profit 
stall  is  or  by  having  revenues  of  $5 
on  or  less  annually.  Individuals 

I  IStates  are  not  included  in  the 
lition  of  a  small  entity.  Based  cm 
J  from  the  Small  Business 

listration  (SBA),  we  estimate  that 
9rcent  of  suppliers  of  DM£  and 
letic  devices  would  be  defined  as 

II  entities  for  purposes  of  the  RFA. 
We  estimate  that  106,000  entities  bill 
Medicare  for  DME,  prosthetics, 
ortl^Otics,  surgical  dressings,  and  other 
eqi^ibment  and  supplies  each  year.  We 
believe  the  impact  on  small  businesses 
will  jbe  minimal  because  the 
implementation  of  the  payment 
amounts  will  be  phased  in  over  several 
yea|^.  The  annual  adjustment  in 
payJQient  will  be  no  greater  than  15 
percent  per  year.  Total  Medicare 
expenditures  for  DME  and  prosthetics 
devjibes  is  approximately  $5  billion  per 
year]  As  indicated  above,  we  estimate 
tha^  me  proposed  pajrment  reductions, 
whra  fully  implemented,  will  reduce 
theM  expenditures  by  approximately  . 
$30|  Million  per  year.  Therefore,  the 
overall  impact  on  the  total  industry 
amifUal  receipts  will  be  small,  that  is, 
less  than  1  percent  reduction  in 


Medicare  revenue.  However,  while  the 
overall  impact  is  small,  some  suppliers 
would  be  seriously  affected  as  a  result 
of  the  mix  of  DME  and  prosthetics  that 
they  furnish  to  Medicare  beneficiaries. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  proposed  notice 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  niunber  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
noal  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  less  than  50 
beds.  We  are  not  preparing  a  rural 
impact  analysis  since  we  have 
determined  that  this  proposed  notice 
woiild  not  have  a  significant  economic 
impact  on  the  operation  of  a  substantial 
number  of  small  rural  hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
proposed  notice  that  may  result  in  an 
annual  expenditiue  by  a  State,  local,  or 
tribal  government,  in  the  aggregate,  or 
by  the  private  sector  of  $100  million. 
The  proposed  notice  would  not  have  an 
effect  on  the  governments  mentioned, 
and  private  sector  costs  would  be  less 
than  the  $100  million  threshold. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Sections  1834(a]  and  1842(b)  of 
the  Social  Security  Act  (42  U.S.C.  1395ni  and 
1395u). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  January  21, 1999. 

Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  April  28. 1999. 
Donna  E.  Shalala, 

Secretary. 

(PR  Doc.  99-20989  Filed  8-12-99;  8:45  am] 

BILUNO  CODE  4120-01-P 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

.Health  Car*  Rnvicing  Administration 

[HCFA-3022-N] 

Medicare  Program;  Meeting  of  the 
Drugs,  Biologies,  and  Therapeutics 
Panel  of  the  Medicare  Coverage 
Advisory  Committee    September  15 
and  16, 1999 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Drugs,  Biologies,  and 
Therapeutics  Panel  of  the  Medicare 
Coverage  Advisory  Committee.  The 
Panel  will  discuss  presentations  from 
interested  persons  regarding  the 
combination  of  high  dose  chemotherapy 
and  stem  cell  transplantation  for  the 
treatment  of  multiple  myeloma.  This 
meeting  is  open  to  the  public  and 
complies  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2.  section 
10(a)(1)  and  (a)(2)). 
DATES:  The  Meeting:  September  15, 
1999,  from  1  p.m.  until  4  p.m.,  E.D.T.. 
and  September  16, 1999,  from  8  a.m. 
until  4  p.m.,  E.D.T. 

Deadline  for  Presentation 
Submissions:  August  20, 1999,  5  p.m., 
E.D.T. 

Deadline  for  Submission  of  Final 
Comments:  September  30, 1999,  5  p.m., 
E.D.T. 

ADDRESSES:  The  Meeting:  The  meeting 
will  be  held  at  the  Baltimore 
Convention  Center,  One  West  Pratt 
Street,  Rooms  327-329,  Baltimore, 
Maryland  21201-2499. 

Presentations  and  Comments:  Submit 
written  presentations  and  comments  to 
Lauren  K.  Geyer,  MHS,  Executive 
Secretary;  Office  of  Clinical  Standards 
and  Quality;  Health  Care  Financing 
Administration;  7500  Security 
Boulevard;  Mail  Stop  S3-02-01; 
Baltimore,  MD  21244. 
FOR  FURTHER  INFORMATKM  CONtACT: 
Lauren  K.  Geyer,  MHS,  Executive 
Secretary,  (410)  786-2004. 
SUPPLEMENTARY  INFORMATION:  We  have 
established  the  Medicare  Coverage 
Advisory  Committee  (MCAC)  to  provide 
advice  and  recommendations  to  us 
about  clinical  coverage  issues.  The 
MCAC  is  composed  of  an  Executive 
Committee  and  six  panels,  each 
containing  members  with  expertise  in 
one  or  more  of  the  following  fields: 
clinical  and  administrative  medicine, 
biologic  and  physical  sciences,  public 
health  administration,  health  care  data 
and  information  management  and 
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analysis,  the  economics  of  health  care, 
medical  ethics,  and  other  related 
professions.  Each  panel  is  composed  of 
a  chairperson,  voting  members,  a 
nonvoting  consumer  representative,  and 
a  nonvoting  industry  representative. 

Cnirent  Mamben  of  the  Panel 

Thomas  V.  Holohan,  MA.  MD,  FACP 
(Chairperson);  Leslie  P.  Francis,  JD. 
Ph.D.;  Judith  A.  Cahill,  MA;  Michael  L. 
Friedland,  MD;  Kathy  J.  Helzlsouer,  MD, 
MHS;  Robert  C.  Johnson,  MS;  Ronald  P. 
Jordan,  R-Ph.;  Mitchell  Sugarman,  MBA, 
MS;  Cathleen  M.  Dooley.  MPA;  and 
Christine  M.  (kant,  ]D. 

Topic  of  the  Meeting 

The  Panel  will  discuss  presentations 
from  interested  persons  regarding  the 
combination  of  high  dose  chemotherapy 
and  stem  cell  transplantation  for  the 
treatment  of  multiple  myeloma. 

Praoednre  and  Agenda 

The  Panel  will  hear  oral  presentations 
from  the  public  for  approximately  90 
minutes  on  each  day  of  the  meeting.  The 
Panel  may  limit  the  number  and 
duration  of  oral  presentations  to  the 
time  available.  If  you  wish  to  make  a 
presentation  during  one  of  these 
sessions,  you  must  submit  the  following 
to  the  Executive  Secretary  before  the 
Deadline  for  Presentation  Submissions 
date  listed  in  the  Dates  section  of  this 
notice:  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments  you 
wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  estimate  of  the  time  required  to  make 
the  presentation.  We  will  request  that 
you  declare  at  the  meeting  whether  or 
not  you  have  any  financial  involvement 
with  manufactures  of  any  items  or 
services  being  discussed  (or  with  their 
competitors). 

After  the  90-minute  public 
presentation  on  Day  2  of  the  meeting, 
we  will  make  a  presentation  to  the 
Panel.  After  our  presentation,  the  Panel 
will  deliberate  openly  on  the  topic. 
Interested  pmsons  may  observe  the 
deliberations,  but  the  Panel  will  not 
hear  further  comments  during  this  time 
except  at  the  request  of  the  chairperson. 
At  tlw  end  of  the  Panel  deliberations, 
the  Panel  will  allow  a  30-minute  open 
public  session  for  any  attendee  to 
address  issues  specific  to  the  topic. 

Sabmiarion  of  Final  Comments 

Interested  persons  not  scheduled  to 
make  an  oral  presentation,  unable  to 
attend  the  meeting,  or  wishing  to  make 
further  remarks,  may  submit  written 
comments  to  the  Executive  Secretary  by 
the  Deadline  for  Submission  of  Final 


Comments  in  the  Dates  section  of  this 
notice. 

HCFA  Home  Page 

You  may  access  detailed  information 
regarding  the  agenda  and  schedule  of 
presentations  on  our  home  page 
(www.hcfa.gov/quality/8b.htm)  the  day 
after  the  Deadline  for  Presentation 
Submissions  in  the  Dates  section  of  this 
notice. 

Authiwity:  5  U.S.C.  App.  2,  section  10(a)(1) 
and  (a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  August  9, 1999. 
Michael  M.  Hash. 

Deputy  Administiator,  Health  Care  Financing 
Administration. 

[FR  Doc.  99-20988  Filed  8-12-99;  8:45  am] 
MLUNQ  COOC  41»-01-r 


DEPARTUENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutaa  of  Haalth 

Proapactiva  Grant  of  Exdualva 
Ucanaa:  A  Baaal  Call  Carclnonia 
Tumor  Suppraaaor  Gana 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i).  that  the  National 
Institutes  of  Health  (NDi),  Department 
of  Health  and  Human  Services,  is 
contemplatiag  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
invention  embodied  in:  U.S.  Patent 
Application  Serial  No.  08/857,636  filed 
May  16, 1997  entitled  "A  Basal  Cell 
Carcinoma  Tumor  Suppressor  Gene", 
PCT  application  US97/08433  filed  May 
16, 1997  designating  aU  countries, 
except  the  U.S.,  entitled,  "A  Basal  Cell 
Carcinoma  Tiunor  Suppressor  Gene"  to 
Ontogeny,  Inc.,  having  a  place  of 
business  in  Cambridge,  MA.  The  United 
States  of  America  is  the  assignee  or  the 
exclusive  licensee  of  the  patent  rights  in 
this  invention. 

DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NDi  Office  of 
Technology  Transfer  on  or  before 
October  12, 1999. 

ADDRESSES:  Requests  for  a  copy  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to  Richard  U.  Rodriguez, 
M.B.A.,  at  the  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 


6011  Executive  Boulevard,  Suite  325, 
Rockville.  MD  20852-3804;  Telephone: 
(301)  496-7056,  ext.  287;  Facsimile: 
(301)  402-0220;  E-mail:  rrl54z@nih.gov. 
SUPPLEMENTARY  INFORMATION:  In  an 
effort  to  develop  a  method  of  detection 
and  an  efficacious  treatment  for  basal 
cell  carcinoma,  nevoid  basal  cell 
carcinoma  syndrome,  and 
medulloblastoma,  the  inventors  posit 
that  the  Basal  Cell  Carcinoma  Tumor 
Suppressor  Gene  and  the  disclosed 
mutations  thereof  may  play  a  key 
physiological  role. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  limited  to  the 
fields  of  human  diagnostics  and 
therapeutics  for  indications  consisting 
of  nevoid  basal  cell  carcinoma 
syndrome,  basal  cell  carcinoma,  and 
medulloblastoma  and  may  be  granted 
unless,  within  60  days  from  the  date  of 
this  published  Notice,  NDi  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  ob)ections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  August  6, 1999. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  99-20938  Filed  8-12-99;  8:45  am] 
■NJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Flah  and  WIMIIIa  Sarvloa 

Information  Collactiona  SubmHtad  to 
ttw  Offica  of  Managamant  and  Budgal 
for  Approval  Under  ttw  Paparworfc 
RaductlonAct 

agency:  Fish  and  Wildlifa  Service. 

Interior. 

action:  Notice  of  information  collection; 

request  for  comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  sent  the  collection 
of  information  described  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 


Act  0111995.  The  public  may  obtain 
copia  of  the  specific  information 
colleci  ion  requirements,  related 
guidqlknes  and  explanatory  material  by 
contak  ting  the  Service  Information 
Colle^  tion  Clearance  Officer  at  the 
address  provided  below. 
DATE^^  We  will  consider  all  comments 
receit^  on  or  before  September  13, 
1999.  bMB  has  up  to  60  days  to  approve 
or  disapprove  the  information  collection 
but  niay  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consiljeration,  you  must  send  your 
comn^ents  to  OMB  by  the  above 
referdaced  date. 

ADDRESSES:  Send  your  comments  and 
suggestions  on  the  requirement  to 
Rebec<pa  A.  Mullin,  Service  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  wildlife  Service,  MS  222— ARLSQ, 
1849  C  Street,  NW,  Washington,  DC 
20240. 

FOR  FtftTHER  INFORMATION  CONTACT:  To 
receiy^  a  copy  of  the  information 
colledl^on  request,  explanatory 
infontiiation  and  related  forms,  contact 
Rebecjda  A.  Mullin  at  703/358-2287,  or 
electiqnically  to  rmullin@fws.gov. 
SUPPl^MENTARY  INFORMATION:  The  OMB 
regulations  at  5  CFR  part  1320,  which 
implejment  provisions  of  the  Paperwork 
Redu^ition  Act  of  1995  (Pub.  L.  104-13), 
requite  that  interested  members  of  the 
public  and  fiffected  agencies  have  an 
opportunity  to  comment  on  information 
colle(^on  and  recordkeeping  activities 
(see  51  CFR  1320.8(d)).  We  are  seeking 
clearance  from  the  OMB  to  collect 
infon^tion  in  conjunction  with  a  new 
Evalu^on  Grants  Pilot  Program  to  be 
conduced  under  the  North  American 
Wetlaiids  Conservation  Act  (NAWCA) 
(Pub.  t*.  101-233,  as  amended; 
December  13, 1989).  The  Act,  Section  19 
(Assessment  of  Progress  in  Wetlands 
Conseyvation),  requires  the  Secretary  of 
the  Interior,  in  cooperation  with  the 
North  American  Wetlands  Conservation 
Coundfl,  to:  "*  *  *  1)  develop  and 
implement  a  strategy  to  assist  in  the 
implepentation  of  this  Act  in 
conserving  the  full  complement  of 
North  ^^merican  wetlands  systems  and 
speciejd  dependent  on  those  systems, 
that  ii^i^orporates  information  existing 
on  thel  date  of  the  issuance  of  the 
strategT  in  final  form  on  types  of 
wetlands  habitats  and  species 
depenident  on  the  habitats;  and  (2) 
develop  and  implement  procedures  to 
monitor  and  evaluate  the  effectiveness 
of  wetlknds  conservation  projects 
complj^ed  under  this  Act."  To  meet  this 
requir^tnent,  we  are  embarking  upon  an 
Evalu^pon  Grants  Pilot  Program 
initativiB  that  requires  selected 
prospective  grantees  to  submit  pre- 


proposals  and  proposals  that  are  geared 
specifically  to  project  approaches  that 
will  readily  provide  data  for  monitoring 
and  evaluation  purposes.  Current 
NAWCA  projects  do  not,  and  cannot, 
provide  the  data  and  information 
necessary  to  meet  the  monitoring  and 
evaluation  requirements  of  Section  19. 
■We  are  developing  a  unique  set  of 
evaluation  grants  guidelines,  or 
instructions,  that  will  provide  the  basis 
for  information  collection  and  this 
request.  We  do  have  available  for  review 
and  comment  the  "Strategy  For 
Implementing  and  Evaluating  the 
Effectiveness  of  Wetland  Conservation 
Projects  Completed  Under  the  NAWCA" 
(Sect.  19,  part  1)  and  the  "NAWCA 
Evaluation  Grant  Proposal  Development 
and  Review"  outline  (Sect.  19,  part  2). 
Both  of  these  documents  are  approved 
by  the  NAWCA  Council  and  will  be 
used  to  develop  the  guidelines.  The 
Service  is  requesting  a  3-year  term  of 
approval  for  this  information  collection 
activity.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

The  Service  previously  published  a 
60-day  notice  on  the  information 
collections  associated  with  this 
evaluation  grants  program  (64  FR  6908) 
on  Thiusday,  February  11, 1999.  The 
comment  period  expired  April  12, 1999. 
The  Service,  in  this  notice,  is  requesting 
comment  for  the  30-day  period 
following  its  date  of  publication  in  the 
Federal  Register.  No  comments  were 
provided  to  the  Service  Information 
Collection  Officer  as  a  result  of  the 
February  1 1  notice. 

We  invite  your  comments  on:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and, 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Title:  Information  Collection  In 
Support  of  Grant  Programs  Authorized 
by  the  North  American  Wetlands 
Conservation  Act  of  1989  (NAWCA). 

Approval  Number:  1018-0104.  OMB 
emergency  approval  granted  June  4, 
1999. 

Service  Form  Number(s):  N/A. 

Description  and  Use:  TTie  North 
American  Waterfowl  Management  Plan 
(NAWMP),  first  signed  in  1986,  is  a 
tripartite  agreement  among  Canada, 
Mexico  and  the  United  States  to 


enhance,  restore  and  otherwise  protect 
continental  wetlands  to  benefit 
waterfowl  and  other  wetiand  associated 
wildlife  through  partnerships  between 
and  among  the  private  and  public 
sectors.  Because  the  1986  NAWMP  did 
not  carry  with  it  a  mechanism  to 
provide  for  broadly-based  and  sustained 
financial  support  for  wetland 
conservation  activities.  Congress  passed 
and  the  President  signed  into  law  the 
NAWCA  to  partially  fill  that  funding 
need.  The  piupose  of  NAWCA  is  to  use  ' 
partnerships  to  promote  long-term 
conservation  of  North  American 
wetiand  ecosystems  and  the  waterfowl 
and  other  migratory  birds,  fish  and 
wildlife  that  depend  upon  such  habitat. 
Principal  conservation  actions 
supported  by  NAWCA  are  acquisition, 
enhancement  and  restoration  of 
weUands  and  wetlands-associated 
habitat. 

As  well  as  providing  for  a  continuing 
and  stable  funding  base.  NAWCA 
establishes  an  administrative  body  made 
up  of  a  State  representative  from  each  of 
the  four  Flyways,  three  representatives 
from  wetiands  conservation 
organizations,  the  Secretary  of  the  Board 
of  the  National  Fish  and  Wildlife 
Foundation,  and  the  Director  of  the 
Service.  This  administrative  body  is 
chartered,  under  the  Federal  Advisory 
Committee  Act,  by  the  U.S.  Department 
of  the  Interior  as  the  North  American 
Wetlands  Conservation  Council 
(Council).  As  such,  the  purpose  of  the 
■  Council  is  to  periodically  recommend 
wetiands  conservation  project  proposals 
to  the  Migratory  Bfrd  Conservation 
Commission  (MBCC)  for  funding. 

Subsection  (c)  of  Section  5  (Council 
Procedures)  provides  that  the  "*  *  * 
Council  shall  establish  practices  and 
procedures  for  the  carrying  out  of  its 
functions  under  subsections  (a)  and  (b) 
of  this  section  *  *   *"  which  are 
consideration  of  projects  and 
recommendations  to  the  MBCC, 
respectively.  The  means  by  which  the 
Council  decides  which  project 
proposals  are  important  to  recommend 
to  the  MBCC  is  through  grants  programs 
that  are  coordinated  through  the 
Council  Coordinator's  office  (NAWWO) 
within  the  Service. 

Applications  from  partnerships 
competing  for  grant  funds  must  describe 
in  substantial  detail  project  locations 
and  other  characteristics  that  will  meet 
standards  established  by  the  Coimcil 
and  requirements  of  NAWCA.  The 
Evaluation  Grants  Pilot  Program  will 
differ  in  that  it  will  be  a  two-stage 
process  wherein  successful  applicants 
will  have  submitted  both  a  pre-proposal 
and  a  proposal.  Pre-proposals  are 
intended  to  allow  screening  such  that 
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only  the  projects  that  have  the  greatest 
potential  for  contributing  to  the 
evaluation  program  will  be  continued 
into  the  proposal  stage.  The  Council 
Coordinator's  office  currently  publishes 
and  distributes  Standard  and  Small 
(kants  instructional  booklets  that  assist 
applicants  in  formulating  project 
proposals  for  Council  consideration. 
The  guidelines  for  this  new  grants 
evaluation  initiative,  to  be  contained  in 
the  request  for  proposal,  is  an  additional 
information  collection  instrument.  The 
guidelines  and  instructions  and  other 
instnmients,  e.g..  Federal  Regialer 
notices  on  request  for  proposals,  are  the 
basis  for  this  information  collection 
request  for  OMB  clearance.  Information 
collected  under  this  program  is  used  to 
respond  to  such  needs  as:  audits, 
program  planning  and  management, 
program  evaluation.  Government 
Performance  and  Results  Act  reporting, 
Standard  Form  424  (Application  For 
Federal  Assistance)^  grant  agreements, 
budget  reports  and  justifications,  public 
and  private  requests  for  information, 
data  provided  to  other  programs  for 
databases  on  similar  programs. 
Congressional  inquiries  and  reports 
required  by  NAWCA,  etc.  In  the  case  of 
the  additional  Evaluation  Grants  Pilot 
Program  guidelines,  the  request 
responds  also  to  the  statutory 
requirements  of  die  Act 

In  summary,  information  collection 
under  this  program  is  required  to  obtain 
a  benefit,  i.e.,  a  cash  reimbursable  grant 
that  will  be  given  competitively  to 
selected  applicants  based  on  eligibility 
and  the  relative  value  of  their  projects 
to  contribute  to  meaningful  technical 
evaluation  of  the  success  of  the  grants 
programs.  The  information  collection  is 
subject  to  the  Paperwori^  Reduction  Act 
requirements  for  such  activity,  which 
includes  soliciting  comments  firom  the 
general  public  regarding  the  nature  and 
burden  imposed  by  the  collection. 

Frequency  of  Collection:  Occasional. 
We  intend  the  Evaluation  Grant  Pilot 
Program  to  have  one  project  proposal 
submissions  window  per  year. 

Description  of  Respondents:   _ 
Housdiolds  and/or  individuals; 
business  and/or  other  for-profit:  not-for- 
profit  institutions;  farms;  Federal 
Government;  and  State,  local  and/or 
Tribal  governments. 

Estimated  Completion  Time:  We 
estimate  the  reporting  biuden,  or  time 
involved  in  writing  project  submissions, 
to  be  8  hoius  for  a  pre-proposal  and  40 
hours  for  a  proposal. 

Number  of  Respondents:  We  estimate 
that  30  pre-proposals  and  10  proposals 
will  be  submitted  each  year  for  the 
grants  evaluation  pilot  program. 


Dated:  May  25, 1999. 
Jamie  Rappaporl  Qark, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  99-20962  Filed  8-12-99;  8:45  am] 

BHJJNQ  CODE  4310-66-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMIIfa  Servica 

Confaranca  of  the  PaiHaa  to  tha 
ConvanUon  on  Intamational  Trade  In 
Endangarad  Spaclaa  of  Wild  Fauna 
and  Flofa  (CITES);  Elavanth  Ragular 
Maaling;  Propoaad  Raaokrtlona  and 
Agenda  Itama  Baing  ConaMarad; 
Spaclaa  Baing  ConaMarad  for 
Amandreanta  to  ttia  CITES 
Appandicaa;  Public  MaaUng;  Obaarvar 


AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice,  correction. 

In  our  July  8. 1999.  Federal  Register 
notice  entitled  "Conference  of  the 
Parties  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES);  Eleventh  Regular  Meeting; 
Proposed  Resolutions  and  Agenda  Items 
Being  Considered;  Species  Being 
Considered  for  Amendments  to  the 
CITES  Appendices;  Public  Meeting; 
Observer  Information"  (64  FR  36893). 
we  make  the  following  correction: 

On  page  36909.  in  the  fourth 
paragraph  \mder  item  number  6  entitled 
"Atlantic  swordfish  [Xiphias  gladius)," 
which  appears  in  the  second  column  on 
the  p^e.  the  last  sentence  reading  "The 
plan  also  includes  limited  entry  for  the 
commercial  fishery  and  a  time/area 
closure  to  reduce  juvenile  swordfish 
mortality"  is  corrected  to  read  follows: 
"The  plan  also  includes  limited  entry 
for  the  commercial  fishery. 
Additionally,  the  Nationd  Marine 
Fisheries  Service  is  working  on  analyses 
to  implement  a  time/area  closure  that 
would  protect  small  swordfish.  The 
National  Marine  Fisheries  Service 
proposed  a  time/area  closure  to  protect 
small  swordfish  in  the  draft  FMP. 
However,  in  response  to  comments 
indicating  the  ineffectiveness  of  the 
proposed  Florida  Straits  closure,  as  well 
as  updated  analyses,  the  National 
Marine  Fisheries  Service  deferred  the 
implementation  of  a  time/area  closure 
for  protection  of  small  swordfish  imtil  a 
later  date,  pending  further  analyses  and 
review  of  more  e^ctive.  and  probably 
larger,  time/area  closures." 


Dated:  August  2, 1999. 
John  G.  Rogers, 

Director. 

(FR  Doc.  99-20934  Filed  8-12-99;  8:45  am] 

BILUNQ  COOE  4310-5S-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affaire 

Indian  Gaming 

AGENCY:  Biueau  of  Indian  Affairs. 

Interior. 

ACnON:  Notice  of  amendment  to 

approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Public  Law  100-497,  25  U.S.C.  2710.  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  m  gaming  activities 
on  Indian  lands.  The  Assistant 
Secretary-Indian  Affairs.  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  First 
Amendment  to  the  Tribal/State  Compact 
for  Class  DI  Gaming  between  the 
Nisqusdly  Tribe  and  the  State  of 
Washington,  which  was  executed  on 
March  4, 1999. 

DATES:  This  action  is  effective  August 
13, 1999. 

FOR  RJRTHER  MFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affedrs.  Washington.  D.C  20240. 
(202)  219-4066. 

Dated:  August  5, 1999. 
Kevin  Gover, 

Assistant  Secietaiy— Indian  Affairs. 
(FR  Doc.  99-20932  FUed  8-12-99;  8:45  am] 
BHJJNQ  CODE  431»-0>-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affaire 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice  of  Tribal-State  Gaming 

Compact  taking  effect. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regidatory  Act  of  1988 
(IGRA).  Public  Law  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  in 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — ^Indian  Affairs. 
Department  of  the  Interior,  through  his 
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delej;aited  authority,  is  publishing  notice 
that  the  Amendment  to  Appendix  X  to 
the  Compact  between  the  St.  Regis 
MohaMrk  Tribe  and  the  State  of  New 
York;,|executed  on  May  27, 1999,  is 
considered  to  have  been  approved.  By 
the  tMins  of  IGRA  this  amendment  is 
considered  approved,  but  only  to  the 
extei^i  it  is  consistent  with  the 
provifions  of  IGRA. 
DATES:  This  action  is  effective  August 
13,  l!999. 

FOR  niRTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gamfiig  Management  Staff,  Bureau  of 
Indian  Affairs,  1849  C  Street,  NW.  MS 
207O-MIB,  Washington,  D.C.  20240, 
(202] 219-4066. 

Datdd:  August  9, 1999. 
Kevir  bover. 

Assistant  Secretary-Indian  Affairs. 
[FR  Dtic.  99-20931  Filed  8-12-99;  8:45  am] 
^COeE4310-02-P 


EPAiR 


DEPARTMENT  OF  THE  INTERIOR 

BuraUu  of  Land  Management 
[Doci|4t  No.  AZ-020-1210-00] 

Emergency  Closure  of  Harquahala 
Pack  Trail;  Phoenix  Field  Office, 
Arlzo^ 

AGEMQY:  Bureau  of  Land  Management, 

Interlsr. 

ACTlOll:  Notice  of  temporary  closure. 

SUMmRY:  This  notice  is  to  inform  the 
publid  that  the  Bureau  of  Land 
ManMement  intends  to  temporarily 
close  me  Harquahala  Pack  Trail  in  the 
Harquahala  Mountains  Wilderness  to  all 
publlQ  use.  This  closure  is  being 
established  due  to  recent  flood  damage 
that  has  rendered  portions  of  the 
Harquahala  Pack  Trail  extremely 
hazardous  for  pubUc  use.  The  closure 
will  ti$ke  effiect  upon  publication  of  this 
notic^  and  will  remain  in  effect  imtil 
completion  of  restoration  of  the  trail,  on 
or  aboiit  May  31 ,  2000. 

Th0!  following  persons,  operating 
witliin  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closing:  Employees  of  the  BLM,  Arizona 
Gam^  land  Fish  Department,  and  local 
and  federal  law  enforcement  and  fire 
proteoion  personnel.  Access  by 
addltipnal  parties  may  be  allowed,  but 
must  tie  approved  in  advance  in  writing 
by  the  Phoenix  Field  Manager.  This 
closure  is  in  accordance  with  the 
provifilons  of  the  Federal  Land  Policy 
and  Mianagement  Act  of  1976  (43  USC 
1701).iand  43  CFR,  Subpart  8364.1.  Any 
person  who  fails  to  comply  with  the 
provi  i  ons  of  this  closure  may  be  subject 


to  penalties  outlined  in  43  CFR  Subpart 
8360.0-7. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  A.  Taylor,  Field  Manager, 
Phoenix  Field  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027; 
(623)  580-5500. 

Dated:  August  5, 1999. 
Nfichael  A.  Taylor, 

Field  Manager. 

[FR  Doc.  99-20936  Filed  8-12-99;  8:45  am] 

BILUNG  CODE  4310-42-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

[NV-030-1 492-00] 

Notice  Of  Availability  for  the  Draft 
Environmental  Impact  Statement, 
Bureau  of  L^nd  Management  Carson 
City  and  Battle  Mountain,  Nevada  Field 
Offices  and  Department  of  tlie  Navy, 
Naval  Air  Station  Fallon,  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior  and  Naval 
Air  Station  Fallon,  Nevada,  Department 
of  the  Navy. 

ACTION:  Notice  of  availability  of  a  draft 
environmental  impact  statement  (EIS) 
for  the  Naval  Air  Station  Fallon's 
proposed  Fallon  Range  Training 
Complex  Requirements. 

Cooperating  Agencies 

Federal  Aviation  Administration,  U.S. 
Fish  and  Wildlife  Service,  U.S.  Forest 
Service,  Bureau  of  Indian  Affairs, 
Yomba  Shoshone  Tribe,  Fallon  Paiute- 
Shoshone  Tribe,  Walker  River  Paiute 
Tribe,  Nevada  Division  of  Wildlife. 
Eiu-eka,  Lander,  and  Churchill  County 
Commissions,  and  Kingston  Town 
Board. 

SUMMARY:  Piu-suant  to  section  102  (2)  (C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  and  40  CFR  parts  1500- 
1508  Council  on  Environmental  Quality 
Regulations  (CEQJ,  notice  is  given  that 
the  Biu«au  of  Land  Management  (BLM) 
Carson  City  and  Battle  Mountain, 
Nevada  Field  Offices  and  the 
Department  of  the  Navy  (Navy)  Naval 
Air  Station  Fallon  have  jointly  prepared, 
with  the  assistance  of  a  third-party 
consultant,  a  Draft  ElS  on  the  proposed 
Fallon  Range  Training  Complex 
Requirements,  and  has  made  the 
document  available  for  public  and 
agency  review. 

DATES:  Comments  will  be  accepted  until 
October  13, 1999.  Oral  and/or  written 


conunents  may  also  be  presented  at  five 
public  hearings,  to  be  held: 
September  8, 1999  (7-9pm) — ^Eureka 

Opera  House,  Eureka,  NV 
September  9, 1999  (7-9pm) — Austin 

Town  Hall.  Austin,  NV 
September  21, 1999  (7-9pm)— Gabbs 

J?ecreation  Hall,  Gabbs,  NV 
September  22,  1999  (7-9pm) — Fallon 

Convention  Center,  100  Campus  Way. 

Fallon,  NV 
September  23. 1999  {7-9pm)— BLM 

Nevada  State  Office,  1340  Financial 

Blvd.  Reno,  NV 
ADDRESSES:  Comments  should  be  sent 
to:  Bureau  of  Land  Management,  C^^n 
City  Field  Office,  5665  Morgan  Milr 
Road,  Carson  City,  NV  89701,  Attn: 
Terri  Knutson.  Project  Manager. 
Comments  may  also  be  sent  via 
electronic  mail  to  the  foUowring  address: 
tknutson@nv.blm.gov  or  via  fax:  (775) 
885-6147.  A  limited  number  of  copies 
of  the  Draft  EIS  may  be  obtained  at  the 
above  BLM  Field  Office  in  Carson  City, 
NV,  as  well  as,  BLM  Battle  Moimtain 
Field  Office,  50  Bastian  Road,  Battle 
Mountain,  NV  89820.  In  addition,  the 
Draft  EIS  is  available  on  the  internet  via 
the  Carson  City  Field  Office  Home  Page 
atf  virwrw.nv.blm.gov/carson. 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours 
(7:30  a.m.-5  p.m.),  Monday  through 
Friday,  except  holidays,  and  may  be 
published  as  part  of  the  EIS.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act.  you  must 
state  this  prominently  at  the  begiiming 
of  your  written  conunent.  However,  we 
will  not  consider  auQnymous 
comments.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  frtim  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Knutson.  Carson  City  BLM,  at 
(775)  885-6156  or  Gary  Foulkes,  Battle 
Mountain  BLM.  at  (775)  635-4060.  or 
Larry  Jones.  NAS  Fallon,  at  (775)  426- 
2405. 

SUPPLEMENTARY  INFORMATION:  The  Naval 
Air  Station  Fallon  completed  the  Fallon 
Range  Training  Complex  Requirements 
Document  in  November  1 998  which 
identifies  and  updates  Navy  training  on 
public  and  Navy-owned  lands  in  central 
Nevada.  The  requirements  document 
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includes:  Electronic  Warfare,  Airspace, 
Target  Complex  (B-16.  B-17.  B-19.  B- 
20),  Tracking/Communications,  and 
Land  Training. 

This  Draft  EIS  analyzes  the 
environmental  impacts  associated  with 
the  proposed  action,  three  action 
alternatives,  and  the  no  action 
alternative.  Issues  and  resources 
analyzed  in  the  Draft  EIS  include  land 
use,  airspace  use,  biological  resources, 
geology,  soils,  and  minerals,  water 
resources,  cultiural  resources,  Native 
American  Religious  Concerns,  visual 
resources.  Environmental  Justice  and 
socioeconranics,  recreation,  grazing, 
wild  horse  and  burros,  air  quality,  noise, 
public  safiety  and  hazardous  materials. 

Public  participation  has  occurred 
diuing  the  EIS  process.  A  Notice  of 
Intent  was  filed  in  the  Federal  Register 
on  December  21, 1998,  and  an  open 
scoping  period  was  held  until  February 
1999.  Four  public  scoping  meetings  to 
solicit  comments  were  held  in  January 
1999  in  Eureka,  Austin,  Fallon,  and 
Reno,  Nevada.  All  comments  presented 
to  the  ELM  and  Navy  throughout  the 
EIS  process  have  been  considered. 

To  assist  the  ELM  and  Navy  in 
identifying  and  considering  issues  and 
concwns  regarding  the  proposed  action 
and  alternatives,  comments  on  the  Draft 
EIS  should  be  as  specific  as  possible.  It 
is  also  helpfuT  if  comments  refer  to 
specific  pages  or  chapters  in  the 
document.  Comments  may  address  the 
adequacy  of  the  Draft  EIS  and/or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  docimient. 

After  the  comment  period  ends  for  the 
Draft  EIS,  comments  will  be  analyzed 
and  considered  jointly  by  the  ELM  and 
the  Navy  in  preparing  the  Final  EIS. 

Dated:  July  29, 1999. 
John  Singlaub, 

Manager,  BLM  Carson  City. 

Dated:  July  28, 1999. 
RADMT.iLBe«nl. 

Commander,  Naval  Strike  and  Air  Warfare 
Center  Fallon. 

[FR  Doc.  99-20625  Filed  8-12-99;  8:45  am) 
MLUNO  CODE  4»I0-HC-P 


DEPARTMENT  OF  INTERIOR 
BuTMNi  of  Land  Managament 

(COC-S7578;  CO-200-1430-01] 

NoUca  of  Raatty  Action;  Colorado 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action,  lease  of 

public  lands  in  gilpin  county,  Colorado. 


SUMMARY:  The  following  described  land 
is  being  considered  for  lease  under  the 
authority  of  Section  302  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1732),  and  43  CFR  Part 
2920  at  no  less  than  appraised  fair 
market  rental: 

6th  Principal  Meridian,  Colorado 

T.  3  S..  R.  73  W..  Section  13:  SWV«NWV4 
(2  parcels  within)  The  two  parcels, 
containing  0.94  acres,  are  isolated  tracts  of 
public  land  located  within  a  parking  facility 
owned  by  the  City  of  Central,  Colorado.  This 
parking  facility  was  developed  by  the  City  for 
use  by  gambling  patrons.  The  parcels  would 
be  offered  noncompetitively  to  the  City  under 
a  20-year  renewable  lease.  Detailed 
information  concerning  the  lease  will  be 
available  upon  request. 

ADDRESSES:  Bureau  of  Land 

Management,  Royal  Gorge  Field  Office, 

3170  East  Main  Street,  Canon  City, 

Colorado  81212. 

DATES:  Interested  parties  may  submit 

comments  to  the  Field  Office  Manager  at 

the  above  address  until  September  13, 

1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lindell  Greer,  Realty  Specialist  at  (719) 

269-6532. 

SUPPLEMENTARY  INFORMATION:  Any 

adverse  comments  will  be  evaluated  by 

the  State  Director,  who  may  sustain, 

modify,  or  vacate  this  realty  action. 

LeviOeike, 

Field  Office  Manager. 

[FR  Doc.  99-20935  Filed  8-12-99;  8:45  am] 

BUJNQ  COK  4310-je-P 


DEPARTMENT  OF  THE  INTERIOR 

Minarala  Managamant  Sarvica 

Agancy  Infbmurtion  Collactlon 
Activltlaa:  Submlaakm  for  Offica  of 
Managamant  and  Budget  Ravlaw; 
Commant  Raquaat;  ExtanakMi 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  extension  of  a 

currendy  approved  information 

collection. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  we  are  notifying  • 
you  that  MMS  is  planning  to  submit  an 
information  collection  request  to  the 
Office  of  Managf  ment  and  Budget 
(0MB)  to  request  an  extension  of  a 
currently  approved  collection.  Under 
the  PRA,  Federal  agencies  are  required 
to  publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information  and  to  allow  60  days  for 


public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  proposed  extension  of  an  existing 
collection  of  information  titled  Directed 
Third-Party  Coiamunications  Between 
Operators  and  Deliverers  of  Federal  ROC 
Production  to  Strategic  Petroleimi 
Reserve  (OMB  Control  Nimiber  1010- 
0130). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  12, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staflf,  P.O.  Box  25165,  MS- 
3021,  Denver,  Colorado  80225-0165; 
courier  address  is  Building  85,  Room 
A613,  Denver  Federal  Center,  Denver, 
Colorado  80225;  e:mail  address  is 
RMP.comments@mms.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  this  collection  of 
information,  please  contact  Richard 
Winner,  RIK  Study  Team,  telephone 
(202)  208-3118.  You  may  also  obtain 
copies  of  this  collection  of  information 
by  contacting  MMS's  Information 
Collection  Clearance  Officer  at  (202) 
208-7744. 
SUPPLEMENTARY  INFORMATION: 

Under  the  PRA,  Federal  agencies  must 
obtain  approval  from  OMB  for  each 
collection  of  information  they  conduct 
or  sponsor.  Section  3506(c)(2)(A)  of  the 
PRA  requires  Federal  agencies  to 
provide  a  60-day  notice  in  the  Federal 
Register  concerning  each  proposed 
collection  of  information,  including 
each  proposed  extension  of  an  existing 
collection  of  information,  before 
submitting  the  collection  to  OMB  for 
approval.  To  comply  with  this 
requirement,  MMS  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  MMS  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  MMS's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acctiracy  of  MMS's  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(3)  ways  to  enhance  the  quaUty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

In  addition,  the  PRA  requires  agencies 
to  estimate  the  total  annual  reporting 
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and  recordkeeping  "cost"  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information.  We 
need  to  know  if  you  have  costs 
associated  with  the  collection  of  this 
information  for  either  total  capital  and 
startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  Yoiu-  estimates 
should  consider  the  costs  to  generate, 
maintain,  and  disclose  or  provide  the 
information.  You  should  describe  the 
methods  you  use  to  estimate  major  cost 
factors,  including  system  and 
technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate(s),  and  the  period  over  which  you 
incur  costs.  Capital  and  startup  costs 
include,  among  other  items,  computers 
and  software  you  purchase  to  prepare 
for  collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  (i)  before  October  1, 1995; 
(ii)  to  comply  with  requirements  not 
associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

Title:  Directed  Third  Party 
Commimications  Between  Operators 
and  Deliverers  of  Federal  RIK 
Production  to  Strategic  Petroleiun 
Reserve — ^Extension. 

OMB  Control  Number:  1010-0130. 

Abstract:  The  Secretary  of  the  Interior, 
under  the  Mineral  Leasing  Act  (30 
U.S.C.  192)  and  the  Outer  Continental 
Shelf  Lands  Act  (43  U.S.C.  1353),  is 
responsible  for  the  management  of 
loyalties  on  minerals  produced  from 
leased  Federal  lands.  MMS  carries  out 
these  responsibilities  for  the  Secretary. 
Most  royalties  are  now  paid  in  value — 
when  a  company  or  individual  enters 
into  a  contract  to  develop,  produce,  and 
dispose  of  minerals  from  Federal  lands, 
that  company  or  individual  agrees  to 
pay  the  United  States  a  share  (royalty) 
of  the  full  value  received  for  the 
minerals  taken  from  leased  lands.  MMS 
niay  take  the  Government's  royalty  in 
the  form  of  production,  that  is,  as 
loyalty-in-kind  (ROC). 

On  February  11, 1999,  the  Department 
of  the  Interior  announced  that  it  wiU 
assist  in  an  Administration  initiative  to 
collect  RIK  crude  oil  production  from 
Federal  lessees  in  the  Gulf  of  Mexico 
and  transfer  the  RDC  to  the  Department 
of  Energy  (DOE).  DOE  will  use  the  RIK 
oil  to  refill  28  million  barrels  of  oil 
removed  several  years  ago  from  the 
Strategic  Petroleum  Reserve  (SPR).  DOE 
published  a  Request  for  Offers  in  April 


1999  for  the  exchange  of  Federal  RDC 
crude  oil  for  oil  to  be  delivered  to  the 
SPR  This  initiative  is  separate  from 
MMS's  RIK  program  for  eligible  refiners 
of  crude  oil.  It  is  also  separate  from 
MMS's  three  RIK  pilot  projects  and 
investigation  of  direct  Federal 
consumption  which  are  b^ing 
conducted  to  show  whether  or  not  RIK 
is  viable  for  the  Federal  Government. 

To  assure  timely  delivery  to  DOE  of 
MMS's  correct  volume  of  RDC 
production,  MMS  is  issuing  letters 
directing  lessees  and  operators,  from 
whose  Federal  leases  RIK  is  to  be  taken, 
to  carry  out  all  necessary 
communications  needed  during  the 
exchanges  and  deliveries.  OMB  granted 
emergency  approval  (OMB  Control 
Niunber  1010-0130,  expiration  date 
November  30, 1999)  for  MMS  to  instruct 
lessees  or  their  operators  through  such 
a  letter,  which  contains  reporting  and 
recordkeeping  requirements,  to  conduct 
all  necessary  communications  with  RIK 
exchange  contractors  during  RIK  SPR 
activities. 

The  three  kinds  of  dfrected 
communication  between  operators  and 
exchange  contractors  are:  (1) 
information  about  the  volumes,  quality, 
and  delivery  dates  of  production  being 
made  available  as  RIK;  (2)  information 
correcting  volumes,  quality,  and  timing 
of  delivery  and  acceptance  of  RIK 
production;  and  (3)  information 
concerning  transportation  costs,  if     - 
needed.  Experience  with  RDC  Pilots 
demonstrates  that  the  directed 
communication  requirements  differ 
according  to  the  needs  of  each  situation. 
We  had  reasoned  that,  by  obtaining 
approval  for  these  three  kinds  of 
reporting  requirements  (as  opposed  to 
approval  of  a  nimiber  of  specific  letters 
to  operators),  we  could  draft  situation- 
specific  letters — ^that  is  letters  including 
only  the  types  of  directed 
communications  needed  for  each  pilot 
situation.  This  logic  and  the  substance 
of  the  situation  applies  to  the  SPR 
situation  also. 

The  types  of  commimication  and 
supporting  data  we  will  require 
operators  to  use  in  setting  up  the 
monthly  delivery  of  RDC  to  the  SPR  are 
standard  business  practices  in  the  oil 
and  gas  industry.  The  information  in  the 
directed  communication  is  essential  to 
the  delivery  and  acceptance  of  verifiable 
quantities  and  qualities  of  oil  and  gas 
and  is  exchanged  as  a  normal  part  of  the 
conduct  of  those  business  activities, 
even  when  operators  are  not  directed  to 
do  so.  No  proprietary  information  will 
be  submitted  to  MMS  under  this      « 
collection.  No  items  of  a  sensitive 
nature  are  collected.  The  requirement  to 
respond  is  mandatory. 


The  PRA  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  imless  it  displays  a 
ciirrently  valid  OMB  Control  Number. 

Burden  Statement:  The  reporting 
burden  is  estimated  to  average  2 
minutes  per  response  including  the  time 
for  reviewing  the  instructions.  In 
calculating  the  burden,  we  assume  that 
respondents  perform  many  of  the 
requirements  and  maintain  records  in 
the  usual  and  customary  course  of  their 
business  activities. 

Respondents/Affected  Entities: 
Lessees  or  operators  of  Federal  oil  or  gas 
leases  participating  in  delivery  of 
Federal  RDC  production  to  the  SPR. 

Frequency  of  Collection:  Monthly. 

Estimated  Number  of  Respondents:  42 
in  Year  1;  and  42  in  Year  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  26  hours  in  Year  1;  and  46 
in  Year  2. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Aim  Lauterbach 
(202)  208-7744. 

Dated:  Augiftt  6,  1999. 
Lucy  Querques  Denett, 
Associate  Director  for  Royalty  Management. 
(FR  Doc.  99-20994  Filed  8-12-99;  8:45  am] 
BILUNG  CODE  431I)-MR-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

August  6, 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  doctunentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Ira  Mills  (92020  219-5096  ext.  143)  or 
by  E-Mail  to  Mills-Ira@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  BLS. 
DM,  ESA,  ETA,  MSHA,  OSHA,  PWBA. 
or  VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (92020  395-7316),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
colle^on  of  information  is  necessary 
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for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
.methodology  and  atssimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Title:  Application  of  the  Polygraph 
Protection  Act. 

OMB  Number:  \2\b-G\70. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit, 
not-for-profit  institutions. 

Numoer  of  Respondents:  328,000. 

Estimatea  Time  Per  Respondent:  15- 
90  minutes. 

Total  Burden  Hours:  82,406. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  These  third-party 
notifications  and  recordkeeping 
requirements  are  necessary  to  insiire 
polygraph  examinees  receive  the 
protections  and  rights  mandated  by  the 
Employee  Polygraph  Protection  Act. 
Ira  L.  Mills, 

Departmental  Clearance  Officer. 
[FR  Doc  99-20996  Filed  8-12-99:  8:45  am] 
BNJJNQ  COM  4S10-37-II 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 


action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 


Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Office 
of  Trade  Adjustment  Assistance  is 
soliciting  comments  concerning  the 
proposed  extension  of  data  collection 
using  Form  ETA  563,  Quarterly 
Determinations,  Allowance  Activities, 
and  Reemployment  Services  Under  the 
Trade  Act. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
October  12, 1999. 

ADDRESSES:  Curtis  K.  Kooser, 
Information  Specialist,  Office  of  Trade 
Adjustment  Assistance,  Room  C4318, 
200  Constitution  Ave.,  NW, 
Washington,  DC  20210.  Phone  (202) 
219-4845,  ext.  Ill  (this  is  not  a  toll-free 
number),  FAX  (202)  218-5753. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Trade  Act  of  1974,  Section 
236(d),  as  amended,  requires  the 
President  to  submit  an  aimual  report  to 
the  congress  on  the  trade  agreements 
program  which  includes  information  on 
trade  adjustment  assistance  for  workers. 
The  information  itova  this  collection  of 
data  is  also  used  in  the  Secretary's 
annual  report  to  Congress  on  training 
waivers  granted  and  revoked,  as 
required  by  Section  231(c)(3)  of  the 
Trade  Act,  as  amended  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 
Furthermore,  key  workload  data  on  the 
Trade  Adjustment  Assistance  (TAA)  and 
North  American  Free  Trade  Agreement 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  programs  are  needed  to 
measure  program  performeuice  and  to 
allocate  program  and  administrative 
funds  to  State  agencies  administering 
the  programs  for  the  Secretary. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  Equality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

This  is  a  notice  of  proposed  extension 
of  collection  of  information  currently 
approved  by  0MB  and  assigned — 

OMB  Control  No.:  1205-0016. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Quarterly  Determinations, 
Allowance  Activities,  and 
Reemployment  Services  Under  the 
Trade  Act. 

QA4B  ATumfter:  1205-0016. 

Affected  Public:  State  or  Local 
Government. 

Cite/Reference/Form/etc:  Form  ETA 
563. 

Total  Respondents:  52. 

Frequency:  Quarterly. 

Total  Responses:  An  average  of  about 
4,275  responses  are  received  each 
quarter,  or  about  17,100  per  year. 

Average  Time  per  Response:  The 
average  time  per  response  is  estimated 
to  be  12  minutes. 

Estimated  Total  Burden  Hours:  3,472. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  August  10, 1999. 
Edward  A.  Tomchick, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  99-20995  Filed  8-12-99;  8:45  am] 

BNJJNQ  COOe  4610-aO-M 
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DEPARTMENT  OF  LABOR 

Employinant  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hoiuly  wage  rates  and 
Mnge  benefits  which  are 'determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  Mnge  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procediire  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  efiiective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
ciirrent  construction  industry  wage 
determinations  frequently  and  in  large 
voliune  causes  procediues  to  be 
unpractical  and  contrary  to  the  pubUc 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Regi^er,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every- contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encoiuBged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatoi^  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW,  Room  S-3014, 
Washington ,  DC  20210. 

Modifications  to  General  Wage 
Detennination  Dedrions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
.Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 
CT990001  (Mar.  12, 1999) 
CT99O002  (Mar.  12  1999) 
CT990003  (Mar.  12.  1999) 
CT990004  (Mar.  12, 1999) 
CT990005  (Mar.  12, 1999) 

Volume  n 

District  of  Columbia 

DC990001  (Mar.  12, 1999) 
Maryland 

MD990001  (Mar.  12, 1999) 

MD990002  (Mar.  12. 1999) 

MD990010  (Mar.  12, 1999) 

MD990011  (Mar.  12.  1999) 

MD990012  (Mar.  12. 1999) 

MD990017  (Mar.  12, 1999) 

MD990022  (Mar.  12, 1999) 

MD990031  (Mar.  12, 1999) 

MD990035  (Mar.  12, 1999) 

MD990036  (Mar.  12. 1999) 

MD990037  (Mar.  12. 1999) 

MD990043  (Mar.  12,  1999) 

MD990046  (Mar.  12,  1999) 

MD990048  (Mar.  12,  1999) 

MD990056  (Mar.  12,  1999) 


MD990057  (Mar.  12, 1999) 

MD990058  (Mar.  12. 1999) 
Pennsylvania 

PA990008  (Mar.  12. 1999) 

PA990012  (Mar.  12,  1999) 

PA990015  (Mar.  12,  1999)  f 

PA990021  (Mar.  12,  1999) 

PA990023  (Mar.  12,  1999) 

PA990024  (Mar.  12,  1999) 

FA990028  (Mar.  12, 1999) 

PA990035  (Mar.  12,  1999) 

PA990040  (Mar.  12, 1999) 

PA990052  (Mar.  12,  1999) 

PA990063  (Mar.  12,  1999) 
Virginia 

VA990025  (Mar.  12,  1999) 

VA990078  (Mar.  12, 1999) 

VA990092  (Mar.  12.  1999) 

VA990099  (Mar.  12,  1999) 
West  Virginia 

WV990002  (Mar.  12, 1999) 

WV990003  (Mar.  12.  1999) 

Volume  ni 
None 

Volume  IV 
None 

Volume  V 

Iowa 

IA99O005  (Mar.  12, 1999) 

IA990009  (Mar.  12,  1999) 

IA990013  (Mar.  12, 1999) 

IA990016  (Mar.  12, 1999) 

IA990024  (Mar.  12, 1999) 

IA990080  (Mar.  12. 1999) 
Kansas 

KS990002  (Mar.  12. 1999) 
Oklahoma 

OK990013  (Mar.  12, 1999) 

OK990014  (Mar.  12, 1999) 

OK990016  (Mar.  12, 1999) 

OK990017  (Mar.  12,  1999) 

OK990028  (Mar.  12. 1999) 

OK990034  (Mar.  12, 1999) 

OK990035  (Mar.  12, 1999) 

OK990036  (Mar.  12, 1999) 

OK990037  (Mar.  12,  1999) 

OK990038  (Mar.  12, 1999) 

OK990043  (Mar.  12. 1999) 
Texas 

TX990005  (Mar.  12. 1999) 

TX990007  (Mar.  12.  1999) 

VOLUME  VI 

Montana 
MT990001  (Mar.  12. 1999) 

VOLUME  vn 

Hawaii 
HI990001  (Mar.  12, 1999) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
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Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC,  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Si^scriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covmed  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  6tb  day  of 
August,  1999. 

Maigaret  J.  Washington, 

Acting  Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  99-20653  Filed  8-12-99;  8:45  am] 

MUJNO  OOOC  4S10-47-II 


OEPARTIIENT  OF  LABOR 

OccupeMofWl  Safety  and  Health 
Adnilniatratlon 

[Doctat  No.  NRTL-3-93] 

Factory  Mutual  Raaaarch  Corporation, 
Expanakm  of  Recognition 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
action:  Notice. 

SUMMARY:  This  notice  annotmces  the 
Agency's  final  decision  on  the 
application  of  Factory  Mutual  Research 
Corporation  (FMRC)  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7. 

EFFECTIVE  DATE:  This  recognition 
becomes  effective  on  August  13, 1999 
and,  unless  modified  in  accordance 
with  29  CFR  1910.7,  continues  in  effect 
while  FMRC  remains  recognized  by 
OSHA  as  an  NRTL 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program.  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  200  Constitution  Avenue,  NW, 


Room  N3653,  Washington,  DC  20210,  or 
phone  (202) 693-2110. 

SUPPLEMENTARY  INFORMATION: 
Notice  of  Final  Dedrion 

The  Occupational  Safiety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  of  the  expansion  of  recognition  of 
Factory  Mutual  Research  Corporation 
(FMRC)  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL).  FMRC's 
expansion  request  covers  the  use  of 
additional  test  standards.  OSHA 
recognizes  an  organization  as  an  NRTL, 
and  processes  applications  related  to 
such  recognitions,  following 
requirements  in  Section  1910.7  of  Title 
29,  Code  of  Federal  Regidations  (29  CFR 
1910.7).  Appendix  A  to  this  section 
requires  that  OSHA  publish  this  public 
notice  of  its  final  decision  on  an 
application. 

FMRC  submitted  a  request,  dated 
October  8, 1998  (see  Exhibit  7A),  to- 
expand  its  recognition  as  an  NRTL  to 
include  four  (4)  additional  test 
standards.  Then  it  submitted  a  request, 
dated  November  18, 1998  (see  Exhibit 
7B),  to  expand  its  recognition  for  one 
more  test  standard.  OSHA  published  the 
required  notice  in  the  Federal  Register 
(64  FR  18939, 4/16/99)  to  announce  the 
application.  The  notice  included  a 
preliminary  finding  that  FMRC  could 
meet  the  requirements  for  expansion  of 
its  recognition,  and  OSHA  invited 
public  comment  on  the  application  by 
June  15, 1999.  OSHA  received  no 
comments  concerning  this  application. 

FMRC's  previous  application  as  an 
NRTL  covered  its  renewal  of  recognition 
as  an  NRTL  (60  FR  16167.  3/29/95), 
which  OSHA  granted  on  August  16, 
1995  (60  FR  42590). 

You  may  obtain  or  review  copies  of 
all  public  documents  pertaining  to  the 
application  by  contacting  the  Docket 
Office,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Room  N2625,  Washington,  DC  20210, 
telephone:  (202)  693-2350.  You  should 
refer  to  Docket  No.  NRTL-3-93,  the 
permanent  records  of  public 
information  on  the  FMRC  recognition. 

The  current  addresses  of  the  testing 
facilities  (sites)  that  OSHA  recognizes 
for  FMRC  are: 

Factory  Mutual  Research  Corporation, 
1151  Boston-Providence  Turnpike, 
Norwood,  Massachusetts  02062 

Factory  Mutual  Research  Corporation, 
743  Reynolds  Road,  West  Gloucester, 
Rhode  Island  02814 

Final  Decision  and  Order 

The  NRTL  Program  staff  has 
examined  the  application  and  other 


pertinent  information,  and  the 
assessment  staff  recommended,  in  a 
memo  dated  February  10, 1999  (see 
Exhibit  8),  expansion  of  FMRC's 
recognition  to  include  the  additional 
test  standards  listed  below.  Based  upon 
this  examination  and  recommendation, 
OSHA  finds  that  FMRC  has  met  the 
requirements  of  29  CFR  1910.7  for 
expansion  of  its  recognition  to  use  the 
additional  5  test  standards,  subject  to 
the  limitations  and  conditions  listed 
below.  Ptusuant  to  the  authority  in  29 
CFR  1910.7,  OSHA  hereby  expands  the 
recognition  of  FMRC,  subject  to  these 
limitations  and  conditions.  As  is  the 
case  for  any  NRTL,  FMRC's  recognition 
is  further  limited  to  equipment  or 
materials  (products)  for  which  OSHA 
standards  requii-u  third  party  testing  and 
certification  before  use  in  the 
workplace. 

limitations 

OSHA  hereby  expands  the  recognition 
of  FMRC  for  testing  and  certification  of 
products  to  demonstrate  compliance  to 
the  following  5  standards.  OSHA  has 
determined  that  each  standard  meets  the 
requirements  for  an  appropriate  test 
standard  prescribed  in  29  CFR 
1910.7(c). 

ANSI/UL  1950  Information  Technology 

Equipment  Including  Electrical 

Business  Equipment 
FMRC  2000  Automatic  Sprinklers  for 

Fire  Protection 
FMRC  2008  Early  Suppression-Fast 

Response  (ESFR)  Automatic 

Sprinklers 
FMRC  3260  Flame  Radiation  Detectors 

for  Automatic  Fire  Alarm  Signaling 
FMRC  3990  Less  or  nonflammable 

Liquid-Insulated  Transformers 

The  NRTL  Program  staff  verified  the 
designations  and  tides  of  the  above  test 
standards  at  the  time  of  preparation  of 
the  notice  of  the  preliminary  finding. 
Also,  the  FMRC  3990  test  standard  was 
incorrectly  listed  as  FMRC  3900  in  the 
preliminary  notice. 

Conditions 

Factory  Mutual  Research  Corporation 
must  also  abide  by  the  following 
conditions  of  the  recognition,  in 
addition  to  those  already  required  by  29 
CFR  1910.7: 

OSHA  must  be  allowed  access  to 
FMRC's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  FMRC  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
tmder  this  program,  it  must  prompUy 
inform  the  organization  that  developed 
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t  le  test  standard  of  this  fact  and  provide 
t  lat  organization  with  appropriate 
[  jlevant  information  upon  which  its 
qoncems  are  based; 

FMRC  must  not  engage  in  or  permit 
ithers  to  engage  in  any 
[  lisrepresentation  of  the  scope  or 
c  onditions  of  its  recognition.  As  part  of 
t  lis  condition,  FMRC  agrees  that  it  will 
B  llow  no  representation  that  it  is  either 

recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
iirithout  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
liacognition  is  limited  to  certain 
[  roducts; 

FMRC  must  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
Ownership,  facilities,  or  key  personnel, 
b  ud  of  any  major  changes  in  its 
( perations  as  an  NRTL,  including 
details; 

FMRC  will  continue  to  meet  all  the 
darms  of  its  recognition  and  wiU  always 
( omply  with  all  OSHA  policies 
I  lertaining  to  this  recognition; 

FMRC  will  continue  to  meet  the 
ijaquirements  for  recognition  in  all  areas 
\  there  it  has  been  recognized;  and 

FMRC  will  always  cooperate  with 
(pSHA  to  assure  compliance  with  the 
E  pint  as  well  as  the  letter  of  its 
■JBcognition  and  29  CFR  1910.7. 

Signed  at  Washington,  DC  this  3rd  day  of 
August.  1999. 
( Juries  N.  Jeffress, 
d  [ssistant  Secretary. 
I  m  Doc.  99-20997  Filed  8-12-99;  8:45  am] 

I ILUNQ  CODE  4S10-afr-P 


PARTMENT  OF  LABOR 

jpatlonai  Safety  and  Health 
Jministratlon 


No.  NRTL-4-93] 

;  Laboratories  Inc., 
licatlon  for  Expansion  of 
titlon 

i  iGENCY:  Occupational  Safety  and  Health 
i  administration,  Labor. 
/  iCnON:  Notice. 


Summary:  This  notice  announces  the 
<  pplication  of  Underwriters  Laboratory 
ic.  (UL),  for  expansion  of  its 
ognition  as  a  Nationally  Recognized 
esting  Laboratory  (NRTL)  imder  29 

1910.7,  and  presents  the  Agency's 
reliminary  finding.  This  preliminary 
ding  does  not  constitute  an  interim  or 
imporary  approval  of  this  application. 

iTES:  Comments  submitted  by 
iterested  parties  must  be  received  no 
ater  than  October  12, 1999. 


ADDRESSES:  Send  comments  concerning 
this  notice  to:  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW, 
Room  N3653,  Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities  at 
the  above  address,  or  phone  (202)  693- 
2110. 

SUPPLEMENTARY  INFORMATION: 
Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  Underwriters  Laboratories 
Inc.  (UL),  has  applied  for  expansion  of 
its  current  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL). 
UL's  expansion  covers  the  use  of 
additional  testing  sites.  OSHA 
recognizes  an  organization  as  an  NRTL 
and  processes  applications  related  to 
such  recognitions  following 
requirements  in  Section  1910.7  of  Title 
29,  Code  of  Federal  Regulations  (29  CFR 
1910.7).  Appendix  A  to  this  section 
requires  that  OSHA  publish  this  notice 
of  the  preliminary  finding  on  an 
application. 

UL's  previous  application  as  an  NRTL 
covered  an  expansion  of  recognition  (62 
FR  62359, 11/21/97),  which  OSHA 
granted  on  June  24, 1999  (64  FR  33913). 

The  current  addresses  of  the  testing 
facilities  (sites)  that  OSHA  already 
recognizes  for  UL  are: 
Underwriters  Laboratories  Inc.,  333 

Pfingsten  Road,  Northbrook,  Illinois 

60062 
Underwriters  Laboratories  Inc.,  1285 

Walt  Whitman  Road,  Melville,  Long 

Island,  New  York  11747 
Underwriters  Laboratories  Inc.,  1655 

Scott  Boulevard,  Santa-Clara, 

California  95050 
Underwriters  Laboratories  Inc.,  12 

Laboratory  Drive,  P.O.  Box  13995," 

Research  Triangle  Park,  North 

Carolina  27709 
Underwriters  Laboratories  Inc.,  2600 

NW  Lake  Road,  Camas,  Washington 

98607 
UL  International  Limited,  Veristrong 

Industrial  Centre,  Block  B,  14th  Floor, 

34  Au  Pui  Wan  Street,  Fo  Tan  Sha 

Tin,  New  Territories,  Hong  Kong 
UL  International  Services,  Ltd.,  Taiwan 

Branch,  4th  Floor,  260  Da-Yeh  Road, 

Pei  Tou  District,  Taipei,  Taiwan 

The  current  addresses  of  the 


Underwriters  Laboratory  International 
(U.K.)  Ltd.,  2  Station  View.  Guildford. 
Surrey,  GUI  4JY,  United  Kingdom 

Underwriters  Laboratory  International 
Italia  S.r.l..  Centro  Direzionale 
Colleoni.  Palazzo  Andromeda/3, 1- 
20041  Agrate  Brianza  (MI),  Milan, 
Italy 

General  Background  on  the  Applioition 
and  Note  on  Supplemental  Programs 

UL  has  submitted  a  request,  dated 
March  4.  1998  (see  Exhibit  19A),  to 
expand  its  recognition  as  an  NRTL  to 
include  three  sites  in  Europe.  UL  then 
submitted  supporting  information 
concerning  its  request  (see  Exhibits  19B- 
D)  and  requested  the  use  of  all  the 
"supplemental"  programs  at  each  of  the 
3  sites  (see  Exhibit  19E).  The  supporting 
information  that  UL  has  submitted  for 
these  additional  sites  provides  a  general 
description  of  UL  operations  and.  as 
such,  also  applies  to  the  sites  already 
recognized  by  OSHA.  Each  of  the  three 
European  sites  is  a  subsidiary  of  UL. 
The  site  in  Milan  also  includes  a  testing 
facility  in  Sardinia.  Italy. 

OSHA's  recognition  of  the  three 
additioned  sites  will  not  be  limited  to 
any  partictilar  test  standards.  However, 
recognition  of  these  sites  will  be  limited 
to  performing  product  testing  and 
certifications  only  to  the  test  standards 
for  which  the  site  has  the  proper 
capability  and  programs,  and  for  which 
OSHA  has  recognized  UL.  This 
treatment  is  consistent  with  the 
recognition  that  OSHA  has  granted  to 
other  NRTLs  that  operate  midtiple  sites. 
Also,  OSHA  will  permit  these  sites  to 
use  of  all  eight  of  the  "supnlemental" 
programs.  OSHA  has  already  recognized 
UL  for  these  programs  and,  as  a  result, 
we  are  not  listing  them  again  in  this 
notice,  but  merely  providing  this 
information  as  a  matter  of  public    - 
interest. 

OSHA  has  described  the 
supplemental  programs  referred  to 
above  in  a  March  9, 1995  Federal 
Register  notice  (60  FR  12980,  3/9/95). 
This  notice  described  nine  (9)  programs 
and  procedures  (collectively,  programs), 
eight  of  which  an  NRTL  may  use  to 
control  and  audit,  but  not  actually  to 
generate,  the  data  relied  upon  for 
product  certification.  The  notice  also 
includes  the  criteria  for  the  use  by  the 
NRTL  of  these  eight,  or  supplemental, 
programs.  An  NRTL's  initial  recognition 
will  always  include  the  first  or  basic 
program,  which  requires  that  all  product 
testing  and  evaluation  be  performed  in- 
house  by  the  NRTL  that  will  certify  the 


additional  UL  testing  sites  covered  by    ■'tifeproduct.  OSHA  developed  the  program 

the  expansion  request  are:  descriptions  to  limit  how  an  NRTL  may 

DEMKO  A/S.  Lyskaer  8,  P.O.  Box  514,        perform  certain  aspects  of  its  work  and 

DK-2730,  Herlev,  Denmark  to  permit  the  activities  only  when  the 
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NRTL  meets  certain  criteria.  In  this 
sense,  they  are  special  conditions  that 
the  Agency  places  on  an  NRTL's 
recognition.  OSHA  does  not  consider 
these  programs  in  determining  whether 
an  NRTL  meets  the  requirements  for 
recognition,  or  for  an  expansion  or 
renewal  of  recognition,  imder  29  CFR 
1910.7. 

Preliminary  Finding  on  the  Application 

UL  has  submitted  an  acceptable 
request  for  expansion  of  its  recognition 
as  an  NRTL.  In  connection  with  these 
requests,  OSHA  carried  out  on-site 
reviews  of  the  three  sites  covered  by  the 
expansion  request  during  the  period  of 
September  14-29, 1998.  Discrepancies 
noted  by  the  review  team  during  the  on- 
site  reviews  were  responded  to 
following  their  completion  and  are 
included  as  an  inte^al  part  of  the  on- 
site  review  report  (see  &dubits  20). 
With  the  preparation  of  the  final  review 
report,  the  NRTL  Program  staff  is 
satisfied  that  UL  has  addressed  concerns 
arising  from  the  review.  In  the  report, 
the  stadEf  recommended  that  OSHA 
expand  the  recognition  of  UL  to  include 
the  three  (3)  additional  sites  listed 
above.  The  staff  also  recommended  that 
these  sites  be  permitted  to  use  all  the 
supplemental  programs. 

Following  a  review  of  the  application 
file  and  the  on-site  review  report,  the 
NRTL  Program  staff  concluded  that  UL 
appeared  to  have  met  the  requirements 
for  the  expansion  of  recognition  to 
include  the  three  (3)  additional  sites 
listed  above.  The  staff  therefore 
recommended  to  the  Assistant  Secretary 
that  the  application  be  preliminarily 
approved.  This  recognition  will  be 
limited  to  UL  utilizing  the  additional 
sites  for  performing  product  testing  and 
certifications  only  to  the  test  standards 
for  which  the  site  has  the  proper 
capability  and  programs,  and  for  which 
OSHA  has  recognized  UL. 

Based  upon  a  review  of  the  complete 
application,  and  the  recommendations 
of  the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that 
Underwriters  Laboratory  Inc.,  can  meet 
the  requirements  as  prescribed  by  29 
CFR  1910.7  for  the  expansion  of  its 
recognition  to  include  the  three 
additional  sites  listed  above,  subject  to 
the  above  limitation.  This  preliminary 
finding  does  not  constitute  an  interim  or 
temporary  approval  of  the  application. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  UL  has 
met  the  requirements  of  29  CFR  1910.7 
for  expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  Your  comment  should 
consist  of  pertinent  written  dociunents 
and  exhibits.  To  consider  it,  OSHA  must 


receive  the  comment  at  the  address 
provided  above  (see  ADDRESS),  no  later 
than  the  last  date  for  comments  (see 
DATES  above).  You  may  obtain  or  review 
copies  of  UL's  requests,  the  supporting 
information,  the  on-site  review  report, 
and  all  submitted  comments,  as 
received,  by  contacting  the  Docket 
Office,  Room  N2625,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  at  the  above 
address.  You  should  refer  to  Docket  No. 
NRTL-4-93,  the  permanent  records  of 
public  information  on  UL's  recognition. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  UL's  expansion  request.  The 
Assistant  Seoetary  will  make  the  final 
decision  on  granting  the  expansion  and, 
in  making  this  decision,  may  imdertake 
other  proceedings  prescribed  in 
Appendix  A  to  29  CFR  Section  1910.7. 
OSHA  will  publish  a  public  notice  of 
this  final  decision  in  die  Federal 
Register. 

Signed  at  Washington,  D.C.  this  3rd  day  of 
August,  1999. 

Charles  N.  Jeffivss, 

Assistant  Secretary. 

[FR  Doc.  99-20998  Filed  8-12-99;  8:45  am] 

BIUJNO  COOE  4510-2»« 


NATIONAL  SaENCE  FOUNDATION 

Committee  Menagement;  Notice  of 
Establishment 

The  Director  of  the  National  Science 
Foimdation  has  determined  that  the 
establishment  of  the  Public  Affairs 
Advisory  Group  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
National  Science  Foundation  (NSF),  by 
42  U.S.C.  1861  et  seq.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat, 
General  Services  Administration. 

Name  of  Committee:  F*ublic  Affairs 
Advisory  Group  (PAAG). 

Purpose:  The  Group's  objective  is 
twofold.  First,  the  Group  will  assess 
NSF's  ciurent  public  affairs  programs, 
strategies  and  goals  aimed  at  improving 
public  imderstanding  and  appreciation 
of  science  and  engineering  research  and 
education.  Second,  the  Group  will 
advise  NSF  on  strategies  and 
mechanisms  for  strengthening  NSF's 
public  affairs  programs  in  the  future. 
This  includes  help  in  building  strategic 
partnerships  between  NSF  and  the 
private  sector  that  will  amplify  the 
agency's  public  affairs  programs. 

Balanced  Membership  Plans. 
Members  are  broadly  representative  of 


communications  and  public  affairs 
professions — public  relations,  print  and 
broadcast  joiunalism,  science  and 
technology  publishing,  science  policy 
analysis,  science  and  technology 
education  and  outreach,  and 
entertainment — and  engineering  and 
science  professionals  successful  in 
making  science  and  technology 
accessible  to  large  publics.  Stature  and 
familiarity  with  NSF  and  its  programs 
are  considered  in  selecting  committee 
members.  Every  effort  is  made  to 
achieve  a  balanced  membership  with 
representation  including  women, 
minority  members,  disabled  persons  as 
well  as  different  geographic  regions  in 
the  U.S.  About  20  individuals  will  serve 
on  this  committee. 

Responsible  NSF  Official:  Susan 
Chase,  Acting  Section  Head,  Special 
Projects,  Office  of  Legislative  and  Public 
Affairs,  Room  1245,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  telephone,  (703) 
306-1070. 

Dated:  August  10, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-21065  Filed  8-12-99;  8:45  am] 
BHJJNG  COOe  7S66-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  No.  50-397] 

Energy  Northweet,  Notice  of 
wmidrawai  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Energy  Northwest 
(the  licensee),  formerly  known  as  the 
Wasliington  Public  Power  Supply 
System,  to  withdraw  its  October  15, 
1996,  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  NPF-21  for  WNP-2,  located 
in  Benton  County,  Washington. 

The  proposed  amendment  would 
have  revised  the  facility  technical 
specifications  pertaining  to  secondary 
containment  drawdown  time  and 
secondary  containment  bypass  leakage. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  September  23, 
1998  (63  FR  50942).  However,  by  letter 
dated  July  16, 1999,  the  licensee 
withdrew  the  proposed  change  and 
stated  that  they  planned  to  revise  and 
resubmit  the  amendment  request  by 
November  12, 1999. 
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For  fuithw  details  with  respect  to  this 
|ction.  see  the  application  for 
t  mendment  dated  October  15, 1999,  as 
upplemented  by  letters  dated 
)eceiiiber  4, 1997,  April  12, 1999,  and 
nine  10, 1999,  and  the  licensee's  letter 
iated  July  16, 1999,  which  withdrew 
'  he  application  for  license  amendment 
'  lie  above  docniments  are  available  for 
mblic  inspection  at  the  Commission's 
'ublic  Document  Room,  the  Gelman 
luilding,  2120  L  Street,  NW., 
'  Washington,  DC.  and  at  the  local  public 
locument  room  located  at  the  Richland 
*ublic  Library,  955  Northgate  Street, 
(ichland,  Washington  99352. 

Dated  at  Rockville,  MD,  this  4th  day  of 
August  1999. 

For  the  Nuclear  R^ulatory  Commission. 
ack  Gushing. 

hoject  Manager,  Section  2.  Project 
lirectorate  IV  &■  Decommissioning,  Division 
*f  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
FR  Doc.  99-21055  Filed  8-12-99;  8:45  am] 
■OMQ  CODE  7flSe-01-P 


mCLEAR  REGULATORY 
XNIMISSION 

DocintNo.50-29«] 

Mirastai  Public  Power  District: 
»r  Wlthdrmval  of  Application  for 
Unondnwnt  to  FacMty  Oporating 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
iranted  the  request  of  Nebraska  Public 
'ower  District  to  withdraw  its  August  6, 
.998,  application  for  proposed 
imendment  to  Facility  Operating 
Jcense  No.  DPR— 46  for  tiie  Cooper 
Nuclear  Station,  located  in  Nemaha 
!]ounty,  Nebraska. 

The  proposed  amendment  would 
lave  revised  the  Updated  Safety 
Analysis  Report  to  reflect  the  as-built 
:onJSguration  of  the  reactor  building 
solation  dampers. 

The  Commission  had  previously 
ssued  a  Notice  of  Consideration  of 
ssuance  of  Amendment  published  in 
he  Federal  Register  on  August  26, 1998 
63  FR  45526).  However,  by  letter  dated 
August  2, 1999,  the  licensee  withdrew 
he  proposed  change. 

For  further  details  with  respect  to  this 
iction,  see  the  application  for 
unendment  dated  August  6, 1998,  and 
he  licensee's  letter  dated  August  2, 
[999.  which  withdrew  the  application 
or  license  amendment.  The  above 
locuments  are  available  for  public 
nspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
:i20  L  Street,  NW.,  Washington.  DC. 


and  at  the  local  public  dociunent  room 
located  at  the  Auburn  Memorial  Library, 
1810  Courthouse  Avenue,  Auburn,  NE 
68305. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  August  1999. 

For  The  Nuclear  Regulatory  Commission 
S.  Patrick  Sekarak. 
Project  Manager,  Section  1,  Project 
Directorate  IV  6-  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  99-21056  Filed  8-12-99;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctat  No*.  50>Z77  and  50-47t] 

PECO  Enwgy  Ca.  Nolloo  Of 

AinondnMnts  to  FocNIty  Oporating 
UcMMOs,  Propoood  No  SlgnNlcwit 
HocMoo  ConsidMnraon  DolinnliMAIon, 
and  Opportunity  for  a  Haartng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-44 
and  DPR-56,  issued  to  PECO  Energy 
Company  (the  licensee),  for  operation  of 
the  Peach  Bottom  Atomic  Power  Station 
(PBAPS)  Units  2  and  3,  located  in  York 
Coimty,  Pennsylvania. 

The  proposed  amendments  would 
revise  the  Technical  Specifications 
(TSs)  contained  in  Appendix  A  to  the 
Operating  Licenses  to  incorporate  a  note 
into  the  "TSs  which  will  permit  a  one- 
time exemption,  until  September  30, 
1999,  from  the  90  °F  limit  stated  in 
Surveillance  Requirement  (SR)  3.7.2.2. 
This  SR  currently  requires  that  the 
average  water  temperature  of  the  normal 
heat  sink  be  less  than  or  equal  to  90  °F 
as  demonstrated  on  a  24-hour 
frequency.  As  stated  in  the  proposed  TS 
note,  duriitg  the  time  period  between 
approval  and  September  30, 1999,  the 
average  water  temperature  of  the  normal 
heat  sink  will  be  limited  to  less  than  or 
equal  to  92  "Y. 

The  licensee  requested  that  these 
proposed  amendments  be  processed  as 
an  exigent  request  pursuant  to  10  CFR 
50.91(a)(6)  to  permit  implementation    - 
during  this  summer.  The  licensee's  basis 
for  the  exigent  request  is  as  follows:  "On 
August  1, 1999  at  approximately  1500 
hours,  the  normal  heat  sink  temperature 
for  the  intake  of  Units  2  and  3  reached 
89  °F.  Based  on  the  current  and 
projected  low  rainfall  conditions,  above 
normal  atmospheric  temperatures,  and 
below  normal  precipitation,  the 
Conowingo  Pond  (Normal  Heat  Sink) 


temperature  is  expected  to  approach 
and/or  exceed  90  °F  on  a  periodic  basis 
resulting  in  the  failure  to  meet 
Technical  Specification  SR  3.7.2.2.  This 
would  require  PBAPS,  Units  2  and  3  to 
enter  into  Mode  3  [hot  shutdown] 
-operation  within  12  hours  and  Mode  4 
[cold  shutdown]  operation  within  36 
hours. 

On  July  18, 1999,  the  normal  heat  sink 
temperature  reached  86  "F,  which  is 
four  (4)  degrees  below  the  TS  limit  of  90 
°F.  At  that  time,  PBAPS  Engineering 
began  to  identify  the  design  basis 
impacts  of  the  increased  cooling  water 
temperatures,  analyze  the 
environmental  conditions  that  impact 
the  normal  heat  sink  temperature,  and 
develop  the  analysis  which  would 
support  continued  safe  i^ant  operation 
at  elevated  cooling  water  temperatures. 
Throughout  this  period,  up  to  the 
submittal  of  this  exigent  license  change, 
significant  resoiuces  have  been 
committed  to  performing  engineering 
analysis  and  preparing  relatod 
docimients,  reviews  of  the  analysis  by 
on-site  and  off-site  review  groups,  and 
preparation  of  the  license  amendment 
padcage  itself. 

Shutdown  of  the  plants  would  cause 
undue  stress  on  the  regional  electrical 
grid  which  could  potentially  destabilize 
power  flow  to  all  customers  and  to  the 
PBAPS  offsite  sources.  During  two 
periods  in  the  month  of  July  (July  6  and 
19, 1999),  energy  demands  resulted  in 
voltage  reduction  situations.  Loss  of  the 
PBAPS,  Units  2  and  3,  capacity  during 
a  period  in  which  energy  is  needed 
most,  could  result  in  a  load  shedding 
situation.  Additionally,  the  uuaforeseen 
weather  conditions  resulting  in  the 
recent  abnormally  high  normal  heat  sink 
temperature  did  not  permit  the 
submittal  of  this  change  under  the 
normal  license  amenchnent  process." 
Before  issuance  of  the  proposed  license 
amendments,  the  Conunission  will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act)  and  the  Commission's  regulations. 

Pursuant  to  10  CFR  50.91  (ar(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  tbe  NRC  staff 
must  determine  that  the  amendment 
requests  involve  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  (1)  Involve  a    . 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  ina 
margin  of  safety.  As  required  by  10  CFR 
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50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
haza^xls  consideration,  which  is 
presented  below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  a 
signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  probability  of  a  Loss  of 
Coolant  Accident  is  independent  of  an 
increase  in  the  normal  heat  sink  temperature 
limit.  The  increase  in  the  heat  sink 
temperature  does  not  affect  any  accident  or 
transient  initiators.  The  engineering  analysis 
discussed  has  determined  that 
ESWIEmergency  Service  Water]/HPSW[High 
Pressure  Service  Water)  systems  remain 
capable  of  their  design  safety  functions  at  the 
increased  normal  heat  sink  temperature  and 
will  not  impact  the  consequences  of 
evaluated  accidents. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frtim  any  previously  evaluated 
because  the  requested  change  is  increasing 
the  heat  sink  temperature  limit,  and  this  in 
and  of  itself  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident. 
Increasing  the  heat  sink  temperature  does  not 
introduce  any  new  accident  initiator. 
Additionally,  this  change  will  not  introduce 
any  new  failure  mechanisms. 

3.  The  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety, 
because  the  PBAPS,  Units  2  and  3  ESW/ 
HPSW  heat  exchangers  have  been  analyzed 
using  current  plant  conditions  and 
performance  data.  This  analysis  has 
concluded  that  the  ESW/HPSW  systems  will 
continue  to  be  capable  of  performing  their 
design  bases  heat  removal  functions  with 
normal  heat  sink  temperature  as  high  as  92 
°F.  In  order  to  maintmn  the  margin  of  safety 
with  a  higher  normal  heat  sink  temperature, 
the  performance  of  the  equipment  must  be 
better  than  assumed  in  the  design  basis 
analyses.  The  actual  performance  of  the 
affected  heat  exchangers  is  better  than 
assiuned  in  the  accident  analyses.  Using  the 
actual  performance  capability  of  the 
equipment,  based  on  the  most  recent  plant 
data  and  trending,  more  than  comfjensates 
for  the  increased  normal  heat  sink 
temperature.  Additionally,  many  design 
calculations  used  a  Normal  Heat  Sink 
temperature  of  95  °F  with  minimum  torus 
water  level.  Also,  the  containment  heat-up 
analysis  was  performed  with  conservatisms 
including  a  decay  heat  input  which  is  based 
on  a  rated  power  level  which  is  nominally 
5%  above  the  maximum  licensed  operating 
power  level.  These  are  examples  of 
additional  conservative  assumptions  which 
remain  in  the  analysis.  Therefore,  the 
increase  in  normal  heat  sink  temperature 


does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  imtil  the 
expiration  of  the  14-day  nntire  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failiue  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infi«quently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  US  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  and  should  dte  the  publication 
date  and  page  nmnber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville.  Maryland,  bom  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  13, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affiected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 


petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  shoidd 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman  . 
Building,  2120  L  Street,  NW, 
Washington,  DC,  and  at  the  local  public 
docimaent  room  located  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania  (Regional 
Depository),  Education  Building, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg,  PA 
17105.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
abo  identify  the  specific  aspect(s)  of  the 
subject  matter  of  me  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Ea(£  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
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bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  Uie 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  the  30-day  hearing 
period,  the  Commission  will  make  a 
final  determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  requests  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  requests  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  US 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel,  US 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  J. 
W.  Durham,  Sr.,  Esquire,  Sr.  VP  and 
General  Counsel,  PECO  Energy 


Company,  2301  Market  Street, 
Philadelphia,  PA  19101,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  August  6, 1999, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Government  Publications  Section, 
State  Library  of  Peimsylvania,  (Regional 
Depository)  Education  Building,  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  PA  17105. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commission. 
Bartholomew  C.  Buckley, 
Senior  Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-21053  Filed  &-12-99:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-25^ 

Tennessee  Valley  Authority;  (Browns 
Ferry  Nuclear  Plant  Unit  1);  Exemption 

L 

The  Teimessee  Valley  Authority  (TVA 
or  the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-33  for 
operation  of  the  Browns  Ferry  Nuclear 
Plant  (BFN)  Unit  1.  The  license 
provides,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the  US 
Nuclear  Regulatory  Commission 
(Commission  or  NRC)  now  or  hereafter 
in  effect. 

BFN  is  a  boiling-water  reactor  located 
in  Limestone  Coimty,  Alabama. 

n. 

By  letter  dated  February  2, 1999,  TVA 
submitted  a  request  for  exemption  from 
certain  requirements  in  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR). 
.10  CFR  50.65(a)(1)  requires,  in  part,  that 
holders  of  operating  Ucenses  granted 


under  10  CFR  50.21(b)  or  10  CFR  50.22 
shall  monitor  the  performance  or 
condition  of  structures,  systems,  or 
components  (SSCs)  against  licensee- 
established  goals  to  provide  reasonable 
assurance  that  such  SSCs  as  defined  in 
paragraph  (b)  are  capable  of  fulfilling 
their  intended  functions.  Such  goals 
shall  be  established  commensurate  with 
safety  and,  where  practical,  take  into 
account  industry-wide  operating 
experience.  When  the  performance  or 
condition  of  a  structure,  system,  or 
component  does  not  meet  established 
goals,  appropriate  corrective  action  shall 
be  taken.  Additionally,  paragraph  (b)  of 
the  rule,  states  that,  "The  scope  of  the 
monitoring  program  specified  in 
paragraph  (a)(1)  of  this  section  shall 
include  safety  related  and  non-safety 
leldled  structures,  systems,  and 
components  as  follows: 

"(1)  Safety  related  structures,  systems, 
and  components  that  are  relied  upon  to 
remain  functional  during  and  following 
design  basis  events  to  ensure  the 
integrity  of  the  reactor  coolant  pressure 
boundary,  the  capability  to  shut  down 
the  reactor  and  maintain  it  in  a  safe 
shutdown  condition,  or  the  capability  to 
prevent  or  mitigate  the  consequences  of 
accidents  that  could  result  in  potential 
offsite  exposure  comparable  to  the 
guidelines  in  (subsection)  50.34(a)(1)  or 
(subsection)  100.11  of  this  chapter,  as 
appUcable. 

"(2)  Non-safety  related  structures, 
systems,  or  components:  (i)  That  are 
relied  upon  to  mitigate  accidents  or 
transients  or  are  used  in  plant 
emergency  operating  procedures  (EOPs); 
or  (ii)  Whose  failure  could  prevent 
safety  related  structures,  systems,  or 
components  from  fuffiUing  their  safety 
related  function;  or  (iii)  Whose  failure 
could  cause  a  reactor  scram  or  actuation 
of  a  safety  related  system." 

m. 

Section  50.12(a)  of  10  CFR,  "Specific 
exemptions,"  states  that: 

The  Commission  may.  upon  application  by 
any  interested  person,  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are  (1)  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public  health 
and  safety,  and  are  consistent  with  the 
common  defense  and  security.  (2)  The 
Commission  will  not  consider  granting  an 
exemption  unless  special  circumstances  are 
present. 

Section  50.12(a)(2)(ii)  of  10  CFR  states 
that  special  circumstances  are  present 
when  "Application  of  the  regulation  in 
the  particular  circumstsmces  would  not 
serve  the  imderlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the  - 
underlying  purpose  of  the  rule. .  .  ." 
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The  licensee's  request  for  exemption 
under  the  special  circiunstances  of  10 
CFR  50.12(a)(2)(ii)  was  foimd  to  be 
appropriate.  Application  of  the 
regulation  is  not  necessary  to  achieve 
the  underlying  piupose  of  the  rule  for 
the  reasons  stated  in  the  staff  Safety 
Evaluation,  dated  August  9, 1999. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
hiunan  environment  (64  FR  43228). 

This  exemption  is  effective  upon  issuance. 

Dated  at  Rockville,  MD,  this  9th  day  of 
August  1999. 

For  the  Nuclear  Regulatory  Commission. 

Suzanne  C  Black, 

Deputy  Director,  Division  of  Licensing  Project 
Managmuient,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-21054  Filed  8-12-99;  8:45  am] 
BRjjNQ  cooe  Tsao-oi-p 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

0MB  Circular  A-127,  "Hnanclal 
Managament  Systama" 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Final  revision. 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  is  adopting  the 
interim  &ial  revision  to  OMB  Circular 
A-127,  "Financial  Management 
Systems,"  that  changes  the  process  for 
acquiring  software  to  meet  cote 
financial  system  requirements  by 
eliminating  the  restriction  to  only 
acquire  the  software  and  related  services 
from  the  FMSS  Schedule,  and  to 
provide  for  software  testing- that  is 
independent  of  the  procurement 
process.  These  changes  will  result  in  the 
revision  of  Sections  8d  and  9b,  as  well 
as  adding  a  new  Section  9a(3)  and  9c. 
These  changes  are  shown  below. 
DATES:  Effective  September  13, 1999. 
RM  FUfTTHER  MFORMATKN*  CONTACT:  Jean 
Holcombe,  Federal  Financial  Systems 
Branch,  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  (202)  395-3993.  The  revisions 
to  the  Circular  are  available  on  the  OMB 
Home  Page  at  http:// 
www.whitehouse.gov/OMB . 
SUPPLEMENTARY  MFORMATKM:  On  July  1, 
1999  (64  FR  35701),  the  Office  of 
Management  and  Budget  (OMB)  issued 
an  interim  final  revision  to  OMB 
Circular  A-127,  "Financial  Management 
Systems."  The  interim  final  revision 
made  changes  to  Sections  8d  and  9b,  as 


well  as  adding  a  new  Section  9a(3)  and 
9c  to  Circular  A-127,  in  order  to 
eliminate  the  restriction  to  only  acquire 
the  software  and  related  services  from 
the  FMSS  Schedule,  and  to  provide  for 
software  testing  that  is  independent  of 
the  proctirement  process.  No  comments 
were  received  in  response  to  the  interim 
final  revision.  Accoridingly.  OMB  is 
adopting  in  final  form,  without  change, 
the  interim  final  revision  to  Circular  A- 
127  which  was  published  at  64  FR 
35701  on  July  1,1999. 

Issued  in  Washington,  DC,  August  9, 1999. 
Norwood  J.  Jackson,  Jr., 
Acting  ControUer. 

OMB  Revises  Circular  A-127  as 
Folloivs 

1.  Section  3d  of  the  current  Circular 
should  be  deleted  in  its  entirety  and 
replaced  with  the  following: 

8d(l).  Use  of  "Off-the-shelf ' 
Software.  Agencies  replacing  software  to 
meet  core  financial  system  requirements 
are  required  to  use  the  GSA  FMSS 
Multiple  Award  Schedule  until  its 
expiration  on  September  30, 1999.  As  of 
October  1, 1999  agencies  replacing 
software  to  meet  core  financial  system 
requirements  are  no  longer  required  to 
use  the  GSA  FMSS  Multiple  Award 
Schedule;  they  must  use  "off-the-shelf 
software  that  has  been  tested  and 
certified  through  the  JFMIP  software 
certification  process  as  meeting  JFMIP 
Core  Financial  Management  System 
Requirements.  Agencies  may  ptirchase 
this  software  using  the  strategy  and 
procurement  vehicle  they  believe  will 
best  enable  them  to  meet  their  needs  in. 
a  timely  and  effective  manner  following 
the  competition  requirements  associated 
with  the  procurement  vehicle  being 
used  to  conduct  the  acquisition. 

In  addition,  agencies  will  notify 
JFMIP  that  a  core  financial  management 
software  procurement  is  planned— 
preferably  prior  to,  or  in  the  early 
phases  of,  acquisition  planning.  JFMIP 
will  electronically  post  a  public  message 
to  permit  interested  certified  system 
vendors  to  market  agencies.  The  sole 
purpose  of  this  message  is  to  facilitate 
agency  market  research.  This  message  is 
not  intended  to,  and  shall  not,  serve  as 
an  invitation  for  offerors  to  submit  bids, 
proposals,  or  quotes. 

OMB  policy  pertaining  to  using  "off- 
the-shelf"  software  is  contained  in  OMB 
Circular  A-130  and  must  be  followed 
when  replacing  financial  management 
systems. 

8d(2).  Software  Certification  Testing. 
"Off-the-shelf  software  will  be  tested  to 
ensure  that  it  meets  core  financial 
system  requirements  as  defined  in  the 
Core  Financial  System  Requirements 


document  published  by  JFMIP.  JFMIP 
will  coordinate  the  testing  process  and 
issue  software  certifications. 
Information  on  the  details  of  the 
certification  testing  process  and  its 
results  will  be  available  to  any 
interested  Federal  agency  for  any 
certified  software  package. 

2.  A  new  section  9a(3)is  being  added 
to  the  current  Circular  as  follows: 

9a.(3).  Notify  fFMIP  on  Plans  to 
Acquire  Core  Financial  System 
Software.  Agencies  shall  notify  JFMIP 
on  plans  to  acquire  software  supporting 
core  financial  system  functions. 

3.  Section  9b  of  the  current  Circular 
is  revised  to  read  as  follows: 

9b.  GSA  Responsibilities.  GSA  is 
responsible  for  continuing  to  support 
existing  contracts  under  the  FMSS        * 
SchedijJe  imtil  their  completion.  GSA 
also  will  make  prociuement  vehicles 
available  to  agencies  for  acquiring 
software  whidi  has  been  certified 
according  to  the  processes  in  Section 
8d(2). 

4.  A  new  Section  9c  is  being  added 
and  will  read  as  follows: 

9c.  TFAflP  Responsibilities.  JFMIP  will 
establish  processes  for  testing  "off-the- 
shelf  software  supporting  core 
financial  system  requirements  which 
include: 

— Developing  and  administering  the 
certification  test. 

— Notifying  GSA  when  a  software 
package  successfully  completes  the 
certification  test. 

— Providing  interested  parties  with 
information  on  the  core  financial  system 
requirements  and  their  related  testing 
scenarios. 

— ^Providing  interested  parties  with 
details  on  the  results  of  the  certification 
tests  for  certified  software  packages. 

— Posting  a  public  notice  on  planned 
core  financial  system  procurements. 

[FR  Doc.  99-20930  Filed  8-12-99;  8:45  am] 
■lUlNQ  CODE  3110-01-P- 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

intaraat  AaaumpUon  for  Datormining 
Variabla-Rata  Pramlum;  Intoraat 
Aaaumptlona  for  MulUamployar  Plan 
Valuatlona  Following  Maaa  Withdrawal 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
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elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  (http://www.pbgc.gov). 

DATES:  The  interest  rate  for  determining 
the  variable-rate  premiiun  under  part 
4006  applies  to  premium  pajmient  years 
beginning  in  August,  1999.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  September,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW..  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 

SUPPLEMENTARY  INFORMATION: 
Variable-Rate  Premiiuns 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  Eissumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  "The  rate  is  the 
"applicable  percentage"  (currently  85 
percent)  of  the  annual  yield  on  30-year 
Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiiuns  are  being  paid  (the 
"premium  pajrment  year").  The  )rield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  pajrment  years  begiiming 
in  August  1999  is  5.08  percent  (i.e.,  85 
percent  of  the  5.98  percent  yield  figure 
for  July  1999). 

liie  following  table  lists  the  assiuned 
interest  rates  to  be  used  in  detemining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
September  1998  and  August  1999. 


For  premium  payment 
years  beginnir^  in 


September  1998 

October  1998 

November  1998  . 
December  1998  . 

January  1999 

Februaiy  1999  ... 

March  1999 

April  1999  

May  1999 

June  1999 .. 

July  1999  - 


The  assumed  in- 
terest rate  is 


4.71 
4.42 
4.26 
4.46 
4.30 
4.39 
4.56 
4.74 
4.72 
4.94 
5.13 


For  premium  payment 
years  beginning  in 

The  assumed  in- 
terest rate  is 

August  1999  

5.08 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assiunptions  imder  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
September  1999  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showing  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  6th  day 
of  August,  1999. 

David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  99-20926  Filed  8-12-99;  8:45  am] 

aiUJNG  CODE  770S-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  e  Revised 
InfonnaUon  Collection:  SF  2823 

AGENCY:  Office  of  Personnel 

Management. 

ACnON:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Kf  anagement  and  Budget  a 
request  for  review  of  a  revised 
information  collection.  SF  2823, 
Designation  of  Beneficiary  for  Federal 
Employees'  Group  Life  Insiuance,  is 
used  by  any  Federal  employee  or  retiree 
covered  by  the  Federal  Employees' 
Group  Life  Insurance  Program  to 
instruct  the  Office  of  Federal 
Employees'  Group  Life  Insiuance  how 
to  (fistribute  the  proceeds  of  his  or  her 
life  insiirance  when  the  statutory  order 
of  precedence  does  not  meet  his  or  her 
needs. 
Comments  are  partioilarly  invited  on: 

—Whether  this  information  is  necessary 
for  the  proper  performance  of 
functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will 
have  practical  utility; 


— Whether  our  estimate  of  the  public 
burden  of  this  collection  df 
information  is  acciuate,  and  based  on 
valid  assiunptions  and  methodology; 

— And  ways  in  which  we  can  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of 
information  technology. 

We  estimate  1,000  SF  2823  forms  are 
completed  annually  by  annuitants.  Each 
form  takes  approximately  15  minutes  to 
complete  for  an  annual  estimated 
burden  of  250  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
12, 1999. 

ADDRESSES:  Send  or  deliver  comments 
to — Laiua  Lawrence,  Senior  Insurance 
Benefits  Specialist,  Insurance  Planning 
&  Evaluation  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3415,  Washington,  DC 
20415. 

FOR  MF0RMAT10N  REGARDING 
A0MIM6TRAT1VE  COOROMATION— CONTACT: 
Cyrus  S.  Benson,  Senior  Management 
Ajialyst,  Budget  k  Administrative 
Services  Division,  (202)  606-0623. 
Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 
[FR  Doc.  99-20969  Filed  8-12-99;  8:45  am] 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submleeion  for  OMB  Review; 
Comment  Request  for  Review  of  s 
Revised  Informstlon  CoHecUon:  Rl  25- 
15 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
annoimces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  a  revised 
information  collection.  RI  25-15,  Notice 
of  Change  in  Student's  Status,  collects 
information  fit>m  adult  children  of 
deceased  Federal  employees  or 
armuitants  to  assure  that  the  child 
continues  to  be  eligible  for  payments- 
bom  OPM. 
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Approximately  2.500  certifications  are 

processed  annually.  Each  form  takes 

approximately  30  minutes  to  complete. 

The  annual  estimated  burden  is  1.250 

hours. 
For  copies  of  this  proposal,  contact 

Mary  Beth  Smith-Toomey  on  (202)  606- 

8358.  or  E-mail  to  mbtoomeyOopm.gov. 

DATES:  Comments  on  this  proposal 

should  be  received  on  or  before 

September  13, 1999. 

ADDRESSES:  Send  or  deliver  comments 

to— 

Ronald  W.  Melton.  Chief  Operations 
Support  Division,  Retirement  and 
Insurance  Service.  U.S.  Office  of 
Personnel  Management  1900  E  Street, 
NW,  Room  3349.  Washington.  DC 
20415-3540 
and 

Joseph  Lackey.  0PM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  NW  Room  10235. 
Washington.  DC  20503 

FOR  MPORMATION  REGARDING 

ADMMBTRATIVE  COORDINATION— 

CONTACnPhyllis  R.  Pinkney. 

Management  Analyst.  Budget  & 

Administrative  Services  Division.  (202) 

606-0623. 

Office  of  Peraonnel  Management. 

Janice  R.  Lachancs, 

Director. 

(FR  Doc.  99-20968  Filed  8-12-99;  8:45  am] 

■UJNO  COOK  632S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

PropoMd  Collection;  Comment 
Requeet 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Service,  Washington,  DC 
20549 

Extension: 
Rule  lOb-17.  SEC  File  No.  270-427,  OMB 
Control  No.  3236/5-0476 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
siunmarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  lOb-17,  Untimely 
annoimcements  of  record  dates  (17  CFR 
240.10b-17). 


Rule  lOb-17  requires  any  issuer  of  a 
class  of  securities  publicly  traded  by  the 
use  of  any  means  or  instrumentality  of 
interstate  commerce  or  of  the  mails  or 
of  any  facility  of  any  national  securities 
exchange  to  give  notice  of  the  following 
actions  relating  to  such  class  of 
secxuities:  (1)  a  dividend:  (2)  a  stock 
split:  or  (3)  a  rights  or  other 
subscriptions  offering.  Notice  shall  be 
(1)  given  to  the  National  Association  of 
Securities  Dealers,  Inc.:  (2)  in 
accordance  with  the  procedures  of  the 
national  securities  exchange  upon 
which  the  securities  are  registered;  or 
(3)  may  be  waived  by  the  Commission. 

The  information  required  by  Rule 
lOb-17  is  necessary  for  the  execution  of 
the  Commission's  mandate  under  the 
Exchange  Act  to  prevent  fraudulent, 
manipulative,  and  deceptive  acts  and 
practices  by  broker-dealers.  The 
consequences  of  not  requiring  the 
information  collection  pursuant  to  Rule 
lOb-17  is  that  sellers  who  have  received 
distributions  as  recordholders  may 
dispose  of  the  cash  or  stock  dividends 
or  other  rights  received  as  recordholders 
without  knowledge  of  possible  claims  of 
purchasers. 

Annually,  there  are  approximately 
29.430  respondents  (based  on 
information  received  from  the  NASD 
that  it  received  15.586  responses  in 
1998  and  the  NYSE  that  it  received 
13.847  responses  in  1998).  It  is 
estimated  that  each  response  takes  about 
10  minutes  (or  0.1666  hours)  to 
complete,  thus  imposing  approximately 
4.905  burden  hours  annually  (29,430  x 
0.1666).  We  believe  that  the  average 
hourly  cost  to  produce  and  file  a 
response  under  the  rule  is  about  $50. 
Therefore,  the  annual  reporting  cost 
burden  for  complying  with  this  rule  is 
about  $245,250  (4,940  x  $50). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  Written  comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciu^cy  of  the 
agency's  estimate  of  the  biirden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 


writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Seciirities  and 
Exchange  Conmiission,  450  5th  Street, 
N.W.,  Washington,  DC  20549. 

Dated:  August  5, 1999. 
Margaret  M.  McFarland. 

Deputy  Secretary. 

(FR  Doc  99-20920  Filed  8-12-99;  8:45  am] 

BMLUNQ  CODE  tOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  August  16. 1999. 

A  closed  meeting  will  be  held  on 
Tuesday.  August  17. 1999  at  11  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
wiU  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  will  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  August 
17, 1999,  at  11  a.m.,  will  be: 

Institution  and  settlement  of  injuctive 
actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  natm«. 

Commissioner  Johnson,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  added,  deleted  or 
postponed,  please  contact:  The  Office  of 
the  Secretary  at  (202)  942-7070. 

Dated:  August  10, 1999. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  99-21170  Filed  8-11-99;  2:24  pm) 
MLUNO  CODE  «nO-«1-M     . 


Federal  Register/ Vol.  64,  No.  156 /Friday,  Augxist  13,  1999 /Notices 


44249 


[  ECURITIES  AND  EXCHANGE 
[OMMISSION 

1  Mmm  No.  34-41715;  SR-GSCC-99-03] 

:  elf-Regulatory  Organizations; 
:  ovemment  Securities  Clearing 
;  orporatiGn;  Notice  of  Filing  of 
:  roposed  Rule  Change  Relating  to  the 
I  coeptanoe  of  Letters  of  Credit  as 
[  leering  Fund  Collateral 

'  ugust  6. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
purities  Exchange  Act  of  1934 
'Act"),'  notice  is  hereby  given  that  on 
\  lay  3, 1999,  Government  Securities 
:  learing  Corporation  ("GSCC")  filed 
V  rith  the  Securities  and  Exchange 
[lommission  ("Commission")  and  on 
^lay  24, 1999,  amended  the  proposed 
■  lie  change  {File  No.  SR-GSCC-99-03] 
1 5  described  in  Items  I,  n,  and  IH  below, 
K  rhich  items  have  been  prepared 

arily  by  GSCC.  The  Commission  is 
ublishing  this  notice  to  solicit 
mments  from  interested  persons  on 
e  proposed  rule  change. 

Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
t  le  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
:  bange  is  to  replace  GSCC's  current 
[  jtter  of  credit  form  with  a  letter  of 
z  redit  form  developed  by  the  Unified 
[  Hearing  Group.^ 

I  [.  Self-Regulatory  Organization's 
f  tatement  of  the  Purpose  of,  and 
!  tatutory  Basis  for,  the  Proposed  Rule 
[liange 

In  its  filing  with  the  Commission, 
1|SCC  included  statements  concerning 
i  le  purpose  of  and  basis  for  the 
;  roposed  rule  change  and  discussed  any 
:  omments  it  received  on  the  proposed 
r  iile  change.  The  text  of  these  statements 
I  lay  be  examined  at  the  places  specified 
L 1  Item  IV  below.  GSCC  has  prepared 
9  ummaries,  set  forth  in  sections  (A),  (B), 


a  nd  (C)  below,  of  the  most  significant 
s  spects  of  such  statements.^ 

( A)  Self-Regulatory  Organization's 
i  tatement  of  the  Purpose  of,  and 
I  tatutory  Basis  for,  the  Proposed  Rule 
CJiange 

GSCC's  Rule  4,  Section  4,  permits 
[  ISCC  to  accept  letters  of  credit  (in 
I  ddition  to  cash  and  eligible  netting 
i  Bcurities)  as  clearing  fund  collateral. 
[^CC's  niles  define  "eligible  letter  of 
c  redit"  as  a  letter  of  credit  that  is. 


•  15  U.S.C.  78s(b)(l). 

^  GSCC  attached  a  copy  of  the  uniform  letter  of 
[^wlit  as  Exhibit  A  to  the  filing. 

'  The  Conunission  has  modified  the  text  of  the 
itimmaries  prepared  by  GSCC 


among  other  things,  "in  a  form,  and 
contains  such  other  terms  and 
conditions,  as  may  be  required  by  the 
Corporation."  GSCC  has  determined 
that  as  of  September  1, 1999,  a  letter  of 
credit  delivered  to  GSCC  as  clearing 
fund  collateral  must  be  in  the  form  of 
the  uniform  letter  of  credit  ("ULC") 
developed  by  the  Unified  Clearing 
Group  ("UCG").  The  iJCG  is  an 
organization  comprised  of  all  major 
securities  and  futtu-es  clearing 
corporations  and  despositories  in  the 
United  States.* 

The  ULC  was  developed  to  (i)  foster 
uniformity  among  the  various  U.S. 
secmities  and  fotures  clearing 
organizations  with  respect  to  letters  of 
credit  that  are  deposited  as  collateral, 
(ii)  reduce  operational  burdens  for 
industry  participants  and  their  letter  of 
credit  issues,  and  (iii)  enhance  the  legal 
certainty  that  letters  of  credit  received 
by  UCG  members  as  collateral  will  be 
enforceable.  In  developing,  the  ULC,  the 
UCG  consulted  with  the  National 
Standby  Letter  of  Credit  Commerce  of 
International  Financial  Services 
Association  (formeriy  known  as  the  U.S. 
Council  on  International  Banking)  and 
several  letter  of  credit  issuing  banks. 

The  ULC  consists  of  a  (i)  a  cover  page 
with  variable  terms  and  (ii)  uniform 
terms.  Variable  terms  include  the  name 
of  the  clearing  member,  the  beneficiary 
clearing  organization,  the  issuing  bank, 
the  amount  of  the  credit,  and  the 
expiration  date.  General  instructions 
drafted  by  the  UCG  assist  clearing 
organization  members  in  completing  the 
ULC.  In  addition,  GSCC  has  provided 
supplemental  instructions  to  assist 
members  specifically  with  letters  of 
credit  furnished  to  GSCC. 

According  to  GSCC,  the  ULC  provides 
that  the  presentment  of  a  demand  for 
payment  can  be  accomplished  at  the 
discretion  of  the  clearing  corporation  by 
hand  delivery,  facsimile  transmission, 
and  SWIFT.  If  the  demand  is  made 
before  3:00  p.m.  Central  time,  the  bank 
issuing  the  letter  of  credit  must  effect 
payment  within  sixty  minutes. 

the  uniform  letter  of  credit  also  recites 
certain  imderstandings  regarding  the 
issuing  bank's  obUgation  to  honor  a 
demand.  GSCC  states  that  these 
imderstandings  restate  the  existing 
principles  governing  letters  of  credit 


*The  members  of  the  UCG  include  the  Boston 
Stock  Exchange  Clearing  Corporation,  The 
Depository  Trust  Company,  GSCC,  MBS  Clearing 
Corporation,  National  Securities  Clearing 
Corporation,  The  Options  Clearing  Corporation, 
Board  of  Trade  Clearing  Corporation,  Qiicago 
Mercantile  Exchange,  Clearing  Corporation  of  New 
York,  Kansas  City  Board  of  Trade,  Minneapolis 
Grain  Exchange.  New  York  Mercantile  Exchange, 
Emerging  Markets  Clearing  Corporation,  and 
Clearing  Corporation  for  Options  and  Securities. 


and  were  added  to  reduce  the  likelihood 
of  dispute.  For  example,  the  uniform 
letter  of  credit  provides  that  payment 
will  be  made  regardless  of  the  solvency, 
existence,  or  condition  (financial  or 
other)  of  the  GSCC  member. 

The  proposed  rule  change  will  also 
amend  GSCC's  definition  of  "eligible 
letter  of  credit"  to  conform  it  with  the 
uniform  letter  of  credit. 

It  is  expected  that  from  time  to  time 
modifications  will  be  made  to  the  ULC 
by  the  UCG.  If  and  when  that  occurs, 
GSCC  will  require  its  members  to  use 
the  revised  form.^  Other  UCG  members 
that  accept  letters  of  credit  as  margin 
also  will  use  the  ULC  beginning 
sometime  during  calendar  year  1999.^ 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  .Section  1 7  A  of  the  Art 
and  the  rules  and  regulations 
thereunder  because,  among  other  things, 
it  will  promote  the  prompt  and  accurate 
clearance  and  settlement  of  transactions 
in  securities  by  facilitating  processing 
and  will  foster  cooperation  within  the 
financial  community. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Comments  on 
the  Proposed  Rule  Change  Received 
From  Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received.  GSCC 
will  notify  the  Commission  of  any 
written  comments  it  receives. 

m.  Date  of  Effectiveness  of  the 
Proposed  rule  Change  and  Timing  for 
Conmiission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding; 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(a)  by  order  approve  the  proposed  rule 
change,  or 


°  GSCC  will  file  proposed  rOle  changes  with  die 
Commission  prior  to  requiring  members  to  comply 
with  substantive  changes  made  to  the  ULC  by  the 
UCG. 

■See  Securities  Exchange  Act  Release  No.  41486 
(June  7.  1999).  64  FR  31889  (June  14,  1999)  (File 
No.  SR-OCC-99-01].  The  National  Securities 
Clearing  Corporation  and  MBS  Clearing  Corporation 
have  also  filed  proposed  rule  changes  with  the 
Commission  (File  Nos.  SR-NSOC-99-05  and  SR- 
MBSOC-99-051. 
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(b)  institute  proceedings  to  detennine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argtunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
writh  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  alio  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GS-C-99-03  and 
should  be  submitted  by  September  3, 
1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  99-21043  Filed  a-12-99;  8:45  am] 
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COMMISSION 
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SeN-flegulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  HIIng 
of  Propoeed  Rule  Change  Relating  To 
Acceptance  of  Letters  of  Credit 

August  6, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
June  25, 1999,  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  primarily  by  MBSCC.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regolatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  piupose  of  the  proposed  rule 
change  is  to  modify  MBSCC's  rule 
regarding  letters  of  credit  accepted  for 
clearing  fund  purposes  to  facilities 
implementation  of  the  uniform  letter  of 
credit  developed  by  the  Uniform 
Clearing  Group.^ 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  ftir,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Article  IV,  Rule  2,  Section  9  of 
MBSCC's  rules  governs  deposits  of 
letters  of  credit  by  participants  to  the 
participants'  fund  for  margin  purposes. 
Ciurently,  the  rule  requires  participants 
to  amend  letters  of  credit  expiring  on 
September  1  by  extending  the  expiration 
date  to  March  1  of  the  following  year, 
and  to  deposit  new  letters  of  credit  on 
March  1  of  the  following  year.  The 
proposed  rule  change  will  reverse  these 
dates  and  require  participants  to 
annually  provide  new  letters  of  credit 
by  September  1  and  to  amend  letters  of 
credit  by  March  1.  The  proposed  rtile 
change  will  also  require  that  letters  of 
credit  delivered  to  MBSCC  on  or  after 
September  1, 1999,  be  in  the  form  of  the 
imiform  letter  of  credit  ("ULC") 
developed  by  the  United  Clearing  Group 
("UCG"). 

The  UCG  is  an  organization 
comprised  of  all  of  the  major  securities 
and  futures  clearing  organizations  and 
depositories  in  the  U.S.^  The  ULC  was 


'  17  CFR  200.3O-3(a)(12). 
'  15  U.S.C  788(bMl). 


2  MBSCC  attached  a  copy  of  the  unifonn  letter  of 
credit  as  Exhibit  B  to  the  filing. 

^The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  MBSCC. 

*  The  members  of  the  UCG  include  the  Boston 
Stock  Exchange  Qearing  Corporation,  The 
Depository  Trust  Company,  Government  Securities 
Clearing  Corporation,  MBSCC,  National  Securities 
Clearing  Corporation,  Options  Clearing  Corporation, 
Board  of  Trade  Clearing  Corporation,  Chicago 
Mercantile  Exchange,  Clearing  Corporation  of  New 


developed  to  foster  uniformity  among 
the  various  U.S.  securities  and  futures 
clearing  organizations  with  respect  to 
the  acceptable  terms  of  letters  of  credit 
that  are  deposited  as  mm-gin  and  to 
reduce  operational  btudens  for  industry 
participants  and  their  letters  of  credit 
issuers.  In  developing  the  ULC,  the  UCG 
consulted  with  the  National  Standby  - 
Letter  of  Credit  Committee  of  the 
International  Financial  Services 
Association  (formerly  known  as  the  U.S. 
Council  on  International  Banking)  and 
several  letters  of  credit  issuing  banks. 

The  ULC  consists  of  a  cover  page  with 
variable  terms  plus  preprinted  unifonn 
terms.  Variable  terms  include  the  name 
of  the  participant,  the  beneficiary 
clearing  organization,  the  isstiing  bank, 
the  amount  of  the  credit,  and  the 
expiration  date.  To  assist  letter  of  credit 
issues  and  participants  in  completing 
the  ULC,  the  UCG  has  drafted  general 
instructions.  In  addition,  MBSCC  has 
provided  supplemental  instructions 
relating  specifically  to  letters  of  credit 
fiimished  by  MBSCC. 

MBSCC  expects  that  in  the  future 
modifications  may  be  made  to  the  ULC. 
If  and  when  that  occurs,  MBSCC  will 
require  its  members  to  use  the  revised 
form.5 

MBSCC  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  1 7 A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because,  among  other  things, 
it  is  designed  to  assure  the  safeguarding 
of  securities  and  fimds  which  are  in  the 
custody  or  control  of  MBSCC  or  for 
which  it  is  responsible  and  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burtden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received, 
MBSCC  will  notify  the  Commission  of 
any  written  comments  it  receives. 


York,  Kansas  City  Board  of  Trade,  Minneapolis 
Grain  Exchange,  New  York  Mercantile  Exchange, 
Emerging  Markets  Clearing  Corporation,  and 
Clearing  Corporation  for  Options  and  Securities. 

'  MBSCC  will  file  proposed  rule  changes  with  the 
Commission  prior  to  requiring  members 'to  comply 
with  substantive  changes  made  to  the  ULC  by  the 
UCG. 


■L  Date  of  EfbctiT«iieM  of  tlw 

I  "ropo— d  Ruk  QuuigB  and  Xlniing  for 

CommiMion  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
or  within  such  longer  period  (i) 
ii  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
I  Dngor  period  to  be  appropriate  and 
I  ublishes  its  reasons  for  so  finding  or 
( i)  as  to  which  the  self-r^ulatory 
( irganization  consents,  the  Commission 
irUl: 

(a)  By  order  approve  the  proposed 
ijule  change  or 

(b)  Institute  proceedings  to  determine 
i^hether  the  proposed  rule  change 

t  hould  be  disapproved. 

^.  SoUcitatfon  of  Commenta 

I 

I  Interested  persons  are  invited  to 
^bmit  written  data,  views,  and 
^iguments  concerning  the  foregoing, 
ibcluding  whether  the  proposed  rule 
phange  is  consistent  with  the  Act. 
persons  making  written  submissions 
lOuld  file  six  copies  thereof  with  the 
ecietary,  Securities  and  Exchange 
mmission,  450  Fifth  Street,  NW., 
ashington,  DC  20549-0609.  Copies  of 
e  submission,  all  subsequent 
lendments,  all  written  statements 
ith  respect  to  the  proposed  rule 
({hange  that  are  filed  with  the 
immission,  and  all  written 
ommunications  relating  to  the 
roposed  rule  change  between  the 
immission  and  any  person,  other  than 
lose  that  may  be  withheld  from  the 
public  in  accordance  with  the 
irovisions  of  5  U.S.C.  §  552,  will  be 

ie  for  inspection  and  cop)dng  in 
le  Commission's  Public  Reference 

on,  450  Fifth  Street,  NW., 
ashington,  DC  20549.  Copies  of  such 

also  will  be  available  for 
pection  and  copying  at  the  principal 
iffice  of  MBSCC.  All  submissions 
ould  refer  to  File  No.  SR-MBSCC-99- 
5  and  shoidd  be  submitted  by 
ptember  3, 1999. 

For  the  Commission  by  the  Division  of 
ket  Regulation,  pursuant  to  delegated 
Authority.* 

Margaret  H.  McFaiiand, 
Deputy  Secretary. 

IFR  Doc.  99-21045  Filed  S-12-99;  8:45  am] 
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Augusts,  1999. 

On  April  15, 1999,  the  MBS  Qearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  ^-^<BSCC-99-02)  pursiumt 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").*  Notice 
of  proposal  was  published  in  the 
Federal  EegialBr  on  June  21, 1999.^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  rule 
change. 

1.  DeacriptiiMi 

The  rule  change  makes  several 
modifications  to  MBSCC's  risk 
management  rules.  Specifically,  the  rule 
change:  (i)  Implements  a  net-out  report, 
(ii)  modifies  financial  reporting  by 
participants,  (iii)  modifies  certain 
special  provisions  applicable  to 
nondomestic  participants,  (iv)  adds  a 
provision  for  additional  assurances,  and 
(v)  clarifies  MBSCC's  role  as  agent  in  a 
liquidation. 

The  specific  ob)ectives  of  the  rule 
change  and  the  corresponding 
modifications  to  MBSCC's  rules  are 
described  below. 

I.Net-Out  Report 

The  rule  change  modifies  Article  II, 
Rule  4  of  MBSCC's  rules  to  add  a 
provision  for  a  daily  net-out  report  that 
will  list  all  of  a  participant's  open  net- 
out  obligations.  Article  I,  Rule  1  of 
MBSCC's  rules  is  also  being  modified  to 
add  a  definition  of  the  term  "net-out 
report." 

2.  Financing  Reporting 

The  rule  change  modifies  Article  m. 
Rule  1,  Section  10  of  MBSCC's  rules  to 
replace  the  general  requirement  for 
quarterly  unaudited  financial  statements 
with  a  requirement  that  a  participant 
must  file  imaudited  financial  statements 
as  frequently  as  required  by  the 
participant's  appropriate  regulator.  If  a 
participant  is  not  regulated  or  is  a 
nondomestic  participant,  the  participant 
must  file  monthly  unaudited  financial 
statements. 


•  17  CFR  200.30-3(aHl2). 


'  15  U.S.a  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  41516 
Uune  10. 1999),  64  FR  33125. 


3.  Non-Domestic  Participants 

The  rule  change  modifies  Article  m. 
Rule  1,  Section  13  of  MBSCC's  rules  to 
codify  the  existing  practice  of  requiring 
non-U.S.  participants  to:  (i)  Execute  and 
deliver  to  MSBC5c  a  master  agreement, 
(ii)  provide  MBSCC  with  an  opinion  of 
counsel,  and  (iii)  confirm  the  master 
agreement  and  opinion  of  counsel  as 
MBSCC's  may  require.  The  mastn 
agreement  and  the  opinion  of  counsel 
genmally  address  the  enforceability  of 
MBSCC's  rules.  Article  I,  Rule  1  of 
MBSCC'S  rules  is  also  being  modified  to 
add  definitions  of  the  terms  "master 
agreement"  and  "opinion  of  counsel." 

4.  Additional  Assurances 

The  rule  change  modifies  Article  m. 
Rule  1  of  MBSCC's  rules  by  adding  a 
new  Section  16.  The  new  section 
provides  that  any  participant  that 
contemplates  it  no  longer  will  be  in 
compliance  with  MBSCC's  rules  and 
procedures  or  will  no  longer  be  able  to 
perform  its  contracts  or  satisfy  its 
obligations  to  MBSCC  or  MBSCC 
participants  must  immediately  notify 
MBSCC.  If  MBSCC  has  reasonable 
grounds  to  believe  that  a  participant  no 
longm  will  be  in  compliance  with 
MBSCC's  rules  and  procedures  or  no 
longer  will  be  able  to  perform  its 
contracts  or  satisfy  its  obligations  to 
MBSCC  or  MBSCC  participants,  MBSCC 
may  require  additional  information  from 
sudi  psuticipant  relating  to  its  ability  to 
comply  with  the  rules  and  procedures, 
perform  its  contracts,  and  satisfy  its 
obligations  to  MBSCC  or  MBSCC 
participants.  MBSCC  may  also  increase 
a  participant's  mininnim  required 
deposits  to  the  participants  fund  if 
MBSCC  has  reasonable  grounds  to 
believe  such  conditions  may  exist.  The 
new  section  also  states  that  it  does  not 
restrict  MBSCC  from  exercising  its  right 
at  any  time  to  cease  to  act  for  the 
participant  pursuant  to  MBSCC's  rules. 

The  new  section  providing  for 
additional  assurances  is  designed  to 
enable  MBSCC  to  better  determine  a 
participant's  potential  inability  to  meet 
its  obligations  and  to  increase  the 
likelihood  that  a  participant's  collateral 
wiU  be  sufficient  to  satisfy  its 
obligations. 

5.MBSCX:asAgent 

The  proposed  rule  change  modifies 
■  Article  in.  Rule  3,  Section  5(f)  to  make 
explicit  that  any  distribution  of  funds 
relating  to  a  participant  for  which 
MBSCC  has  ceased  to  act  is  made  by 
MBSCC  as  agent.  MBSCC's  role  as  an 
agent  in  the  distribution  of  funds  is 
currently  implied  in  MBSCC's  rules 
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because  MBSCC  does  not  guarantee  its 
participant's  obligations. 

n.  Diacoasion 

Section  17A(b)(3){F)  3  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assiue  the 
safeguarding  of  funds  which  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible.  The 
Conunission  finds  that  each  of  MBSCC's 
rule  changes  is  consistent  with  its 
obligations  under  the  Act.  The  net-out 
report  should  provide  participants  with 
timely  information  regarding  their  open 
net-out  obligations  to  enable  them  to 
better  monitor  potential  risk  exposure 
with  original  contra  sides.  This 
information  is  important  because 
MBSCC's  nil««  generally  provide  that  if 
a  defaulting  participant's  fund 
contribution  is  insufficient  to  cover  the 
losses  of  the  defaulting  participant's  non 
original  contra  sides,  the  deficiency  is 
assessed  against  the  defaulting 
participant's  original  contra  sides. 
Therefore,  the  original  contra  sides 
remain  liable  for  potential  assessments 
even  if  as  a  result  of  MBSCC's  netting 
process  they  net-out  of  transactions. 
This  should  help  reduce  the  potential 
that  the  de&ult  of  one  participant  will 
cause  other  participants  to  default  on 
their  obligations  at  MBSCC  because  of 
unexpected  risk  exposure. 

Requiring  participants  to  provide 
MBSCC  with  financial  information  as 
frequentiy  as  required  by  the 
participant's  appropriate  regulator  and 
requiring  participants  to  notify  MBSCC 
in  situations  where  the  participant 
contemplates  that  it  will  be  unable  to 
meet  its  obligations  will  provide 
MBSCC  with  more  timely  information 
on  the  financial  condition  of  certain 
participants. 

The  additional  master  agreement, 
opinion  of  counsel,  and  periodic 
confirmation  requirements  applicable  to 
non-U.S.  participants  should  better 
enable  MBSCC  to  evaluate  and  to  lesson 
or  eliminate  any  negative  effects  that 
jurisdictional  issues  could  have  on 
MBSCC's  exercise  of  its  rights  and 
remedies  against  a  non-U.S.  participant. 

Requiring  a  participant  to  give  notice 
of  potential  problems  in  meeting 
MBSCC's  rules  or  in  satisfying  its 
obligations  to  MBSCC  and  other 
participants  and  MBSCC's  right  to 
require  additional  assiuances  and 
participants  fund  contributions  as 
needed  should  better  enable  MBSCC  to 
determine  participants'  continuing 
ability  to  meet  their  obligations  and  to 
have  sufficient  collateral  on  hand. 


Because  MBSCC  does  not  guaranty  its 
participants'  transactions,  clarifying  that 
MBSCC  is  acting  as  an  agent  when  it 
ceases  to  act  for  a  participant  should 
eliminate  any  potential  confusion  and 
potential  liabiUty  with  respect  to 
MBSCC's  role. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  1 7A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCC-99-02)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-21046  Filed  8-12-99;  8:45  am] 
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Acceptance  of  Letlera  of  Credit 

August  6, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
April  20, 1999,  the  National  Securities 
aearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  IH  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  bom 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Kegnlatory  Organization's 
Statement  of  the  Terms  of  Substanoe  of 
the  Propoeed  Rule  Change 

The  piupose  of  the  proposed  rule 
change  is  to  replace  NSCC's  cturent 
letter  of  credit  form  with  a  letter  of 
credit  form  developed  by  the  Uniform 
Clearing  Group.^ 


n.  Self-Regulatory  Organization's 
Statement  of  die  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Rule  4,  Section  1  of  NSCC'«  Rules  and 
Procediues  permits  NSCC  to  accept 
letters  of  credit  in  addition  to  cash  and 
government  securities  as  collateral  for 
its  clearing  fund.^  The  proposed  rule 
change  will  require  that  letters  of  credit 
delivered  to  NSCC  on  or  after  September 
1, 1999,  be  in  the  form  of  the  uniform 
letter  of  credit  ("ULC")  developed  by 
the  United  Clearing  Group  ("UCG"). 

The  UCG  is  an  organization 
comprised  of  all  the  major  seciuities 
and  futures  clearing  corporations  and 
depositories  in  the  U.S.s  The  UCG 
developed  the  ULC  to  (i)  foster 
imiformity  among  the  various  U.S. 
seciuities  and  futures  clearing 
organization  with  respect  to  tihe 
acceptable  terms  of  letters  of  credit  that 
are  deposited  as  margin  and  (ii)  reduce 
operational  burdens  for  industry 
participants  and  their  letters  of  credit 
issuers.  In  developing  the  ULC.  the  UCG 
consulted  with  several  letter  of  credit 
issuing  banks  and  the  National  Standby 
Letter  of  Credit  Committee  of  the 
International  Financial  Services 
Association  (formerly  known  as  the  U.S. 
Council  on  International  Banking). 

The  ULC  consists  of  a  cover  page  plus 
the  uniform  terms.  All  variable  terms  of 
the  ULC,  such  as  the  name  of  the 
clearing  member,  the  beneficiary 
clearing  corporation,  the  issuing  bank, 
the  amount  of  the  credit,  and  the 


M5  U.S.C  78<f-l(b)(3)(F). 


*  17  CFR  20O.3O-3(aHl2). 
'  15  U.S.C  78s(bKl). 

'  NSCC  attached  a  copy  of  the  uniform  letter  of 
credit  as  Exhibit  A  to  the  filing. 


^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 

*  See  also  Securities  Exchange  Act  Release  No. 
18052  (August  21,  1981),  46  FR  43341. 

'The  members  of  the  UCC  include  the  Boston 
Stock  Exchange  Clearing  Corporation,  The 
Depository  Trust  Company,  Government  Securities 
Qearing  Corporation.  NSCC,  The  Options  Clearing 
Corporation,  MBS  Clearing  Corporation,  Board  of 
Trade  Clearing  Corporation,  Chicago  Mercantile 
Exchange,  Qearing  Corporation  of  New  York, 
Kansas  City  Board  of  Trade,  Minneapolis  Grain 
Exchange.  New  York  Mercantile  Exchange, 
Emerging  Markets  Clearing  Cor{>oration,  and 
Clearing  Corporation  for  Options  and  Securities. 
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expiration  date,  are  set  forth  on  the 
cover  page.  To  assist  members  in 
co^ipleting  the  ULC,  the  UCG  drafted 
geri^ral  instructions,  hi  addition,  NSCC 
has!  |)rovided  supplemental  instructions 
relating  specifically  to  letters  of  credit 

3 shed  to  NSCC. 
CC  expects  that  modifications  may 
ide  to  the  ULC  in  the  futiire.  If  and 
wh^  that  occiu-s,  NSCC  will  require  its 
meiibers  to  use  the  revised  form.° 

H^CC  believes  that  the  proposed  rule 
ch^ge  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thet^under  because,  among  other  things, 
it  vnll  promote  the  prompt  and  accurate 
<£leuance  and  settlement  of  transactions 
in  securities  by  facilitating  processing 
and  Will  foster  cooperation  within  the 
finftficial  commiuiity. 

(B)\ieIf-ReguIatory  Organization's 
Stmment  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
pro(posed  rule  change  will  have  an 
impact  on  or  impose  any  burden  on 
competition. 

(C) Self-Regulatory  Organization's 
Stimment  on  Comments  on  the 
"     ^osed  Rule  Change  Received  From 
fbers,  Participants  or  Others 

I  comments  on  the  proposed  rule 
;e  were  solicited  or  received.  NSCC 

[notify  the  Commission  of  any 

ten  comments  it  receives. 

III.jpate  of  EffectiTeness  of  the 
Projl^osed  Rate  Change  and  Timing  figr 
Contmission  Action 

mthin  thirty-five  days  of  the  date  of 
pupucation  of  this  notice  in  the  Federal 
Re^Bter  or  within  such  longer  period^(i) 
as  ^e  Commission  may  designate  up  to 
ninl^  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  ^  to  which  the  self-regulatory 
orgaiiization  consents,  the  Commission 

by  order  approve  the  proposed  rule 
jeor 

institute  proceedings  to  determine 
>er  the  proposed  rule  change 
d  be  disapproved. 

licitation  of  Comments 

I^erested  persons  are  invited  to 
sufalhit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Per^ns  making  written  submissions 
Id  file  six  copies  thereof  with  the 
,  Securities  and  Exchange 


:  will  file  proposed  rule  changes  with  the 
Conntiission  prior  to  requiring  members  to  comply 
with  (ubstantive  changes  made  to  the  ULC 


Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-99-05  and 
should  be  submitted  by  September  3» 
1999. 

For  the  Ck)nimission  by  the  Division  of 
Matket  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-21044  Filed  8-12-99;  8:45  am] 

BIUMG  COOE  SOIO-OI-H 


DEPARTMENT  OF  STATE  - 

[Public  Notioe  3112) 

Advisory  Committee  on  Intemalional 
Communications  and  Infonnatlon 
Policy  INaeting  NoUca 

The  Department  of  State  is  holding 
the  next  meeting  of  its  Advisory 
Committee  on  International 
Communications  and  Information 
PoUcy.  The  Committee  provides  a 
formal  channel  for  regular  constiltation 
and  coordination  on  major  economic, 
social  and  legal  issues  and  problems  in 
international  communications  and 
information  policy,  especially  as  these 
issues  and  problems  involve  users  of 
information  and  communication 
services,  providers  of  such  services, 
technology  research  and  development, 
foreign  industrial  and  regulatory  poUcy, 
the  activities  of  international 
organizations  with  regard  to 
communications  and  information,  and 
developing  country  interests.' 

The  featured  guest  speaker  for  this 
this  quarterly  meeting  will  be  the 
Honorable  William  Kennard,  Chairman, 
Federal  Communications  Commission 
who  will  speak  on  the  subject  of 
telecommimications  development 
internationally.  In  addition,  there  will 
be  reports  of  activities  of  the  various 


'  17  CFR  200.30-3(a)(12). 


working  groups  of  the  Advisory 
Committee. 

This  meeting  will  be  held  on 
Thursday,  September  16, 1999,  bom 
9:30  a.m.-12:30  p.m.  in  Room  1107  of 
the  Main  Building  of  the  U.S. 
Department  of  State,  located  at  2201  "C" 
Street,  NW,  Washington,  DC  20520. 
Members  of  the  pubhc  may  attend  these 
meetings  up  to  the  seating  capacity  of 
the  room.  While  the  meeting  is  open  to 
the  public,  admittance  to  the  State 
Department  Building  is  only  by  means 
of  a  pre-arranged  clearance  list.  In  order 
to  be  placed  on  the  pre-clearance  list, 
please  provide  yoiu  name,  title, 
company,  social  security  niunber,  date 
of  birth,  and  citizenship  to  Shirlett 
Thornton  at  (202)  647-8345  or  by  fax  at 
(202)  647-0158.  All  attendees  must  use 
the  "C"  Street  entrance.  One  of  the 
following  valid  ID's  will  be  required  for 
admittance:  any  U.S.  driver's  license 
with  photo,  a  passport,  or  a  U.S. 
Government  agency  ID. 
TOR  FURTHER  INFORMATION  CONTACT: 
Timothy  C.  Finton,  Executive  Secretary 
of  the  Committee,  at  (202)  647-5385  or 
<fintontc®state.gov<. 

Dated:  August  6,  1999. 
Timothy  C.  Finton, 
Executive  Secretary. 
[FR  Doc.  99-21058  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Admlniatration 

[Summary  Notice  No.  PE-99-2S] 

Patltions  for  Exemption;  Summary  of 
Petitions  ftacaived;  DIapoaitlons  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  disposition 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  appUcation, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  reUef  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Ch.  I),  dispositions 
of  certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
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legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Conunents  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  August  26, 1999. 
AOONESacS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Adininistration,  Office  of  the 
Oiief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington.  DC  20591. 

Comments  may  also  be  sent 
electrically  to  the  following  internet 
address:  9-NPRM-cmtsOfBa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  915G, 
FAA  Headquaolers  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washingtcm,  DC  20591;  telephone  (202) 
267-3132. 

FOR  HNVTMBI  WWOntAVOH  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Terry 
Stubblefield  (202)  267-7624  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  August  10, 
1999. 

DMaldP.ByiM, 
Assistant  Chief  Counsel  for  Regulations. 

Fitiiioiie  far  Kwiption 

Docket  No.:  29655. 

Petitioner:  Rolls-Royce  pic. 

Section  of  the  FAR  Aff»cted:  14  CFR 
34.7(c) 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  Rolls-Royce  to 
obtain  an  exemption  from  the  emissions 
standards  of  §  34.7(c)  for  150  newly 
manufoctured  RB211-535E4/E4B 
engines. 

Dbdcet  No. -29630. 

Petitioner:  National  Air 
Transportation  Association,  Inc. 

Section  of  the  FAR  Affacted:  14  CFR 
135.251, 135.255,  and  Appendices  I  &  J 
of  part  121 

Description  of  Relief  Sought:  To 
pomit  NATA  members  to  conduct  local 
sightseeing  flights,  for  compensation  or 
hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135.  The  flights 
would  include,  but  would  not  be 
limited  to  (1)  airport  open  house 
functions,  (2)  pancake  breakfast 
functions,  (3)  fly-ins,  (4)  functions 


providing  flights  in  War  Birds  and  other 
classic  aircraft,  (5)  charity  and 
fundraising  functions,  and  (6)  other 
annual  community-oriented  functions. 

Z>ocket  No.;  29468. 

Petitioner:  Aircraft  Owners  and  Pilots 
Association.  

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255,  and  appendices  I  &  J 
of  part  121 

Description  of  Relief  Sought:  To 
permit  AOPA  members  to  conduct  local, 
nonstop,  sightseeing  flights  imder  visual 
ffight  rules  during  the  day  for  charity  or 
community  events,  for  compensation  or 
hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135. 

Docket  No.  .-29651. 

Petitioner:  Experimental  Aircraft 
Association.  

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255,  and  Appendices  I  &  J 
of  part  121 

Descriptionof  Relief  Sought:  To 
permit  members  of  local  chapters  of  the 
EAA  to  conduct  local  sightseeing  flights 
or  provide  flight  experiences  at  various 
EAA  chapter  events,  for  compensation 
or  hire,  in  experimental  aircraft  and 
aircraft  with  standard  airworthiness 
certificates,  without  complying  with 
certain  anti-drug  and  alcohol  misuse 
prevention  requirements  of  part  135. 

Dispositions  of  Petitions 

Docket  No.;  29513. 

Petitioner:  Fairchild  Domier/Domier 
Luftfarht  GmbH. 

Sections  of  the  FAR  Affected:  14  CFR 
C36.9(e)(l). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  for  the  1-g  stall 
speed  used  for  the  14  CFR  part  25 
airworthiness  certification  to  also  be 
used  for  the  14  CFR  part  36  noise 
certification  for  the  approach  reference 
and  test  limitations  on  the  Domier  328- 
300  model  aircraft 
GRANT.  6/14/99,  Exemption  No.  6900 

Docket  No.:  29572. 

Petitioner:  Spectrum  Aeromed,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
25.562  and  25.785(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  certification  of 
medical  stretchers  for  transport  of 
persons  whose  medical  condition 
dictates  such  accommodation.  This 
exemption  is  for  an  installation  on 
Gulfstream  Model  G-V  model  series 
airplanes. 
GRANT,  7/1/99.  Exemption  No.  6911 

Docket  No.:  29593. 

Petitioner  Empressa  Brasileira  da 
Aeronautica  S.A.  

Sections  of  the  FAR  Affected:  14  CFR 
25.783(f). 


Description  of  Relief  Sought/ 
Disposition:  To  exempt  EMBRAER  from 
the  requirement  for  a  pressurization 
prevention  means  of  §  25.783(f)  for  the 
rear  electronic  compartment  access 
hatch  of  the  Embraer  Model  135 
airplane. 

PARTIAL  GRANT.  7/13/99,  Exemption 
No.  69-19 

Docket  No:  2961A. 

Petitioner:  United  Way  Center  for 
Human  Service. 

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255, 135.353,  and 
Appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  UWCHS  to 
conduct  local  sightseeing  rides  over  the 
Lawrence,  Kansas,  vicinity  at  a 
charitable  event  on  Jime  26  or  27, 1999, 
for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

GRANT.  6/24/99,  Exemption  No.  6908 

Docket  No.:  29629. 

Petitioner:  We  Rent  Aircraft,  Inc.  dba 
Starrett  Aviation. 

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255, 135.353,  and 
Appendices  I  ft  J  of  part  121. 

Description  of  ReUef  Sought/ 
Disposition:  To  allow  Starrett  Aviation 
to  conduct  local  sightseeing  rides  at  an 
airshow  at  Fairfield  County  Airport  in 
Lancaster,  Ohio,  on  July  10  and  11, 
1999,  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 
GRANT.  7/9/99.  Exemption  No.  6918 

[FR  Doc.  99-21040  Filed  8-12-99;  8:45  am] 
■auNQ  coos  4ei»-1»-H 


DEPARTMENT  OF  TRANSPORTATION 

FMaral  Aviation  AdmlnMratton 

NoIlM  of  PaMMigw  Facility  Charg* 
(PFC)  Approvals  and  DIaapprovala 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  July 
1999,  there  were  nine  applications 
approved.  Additionally,  13  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  K  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  {Pvb.  L.  101-508)  and  Part  158  of 


the  Federal  Aviation  Regulations  (14 
CFllPart  158).  This  notice  Is  published 
pui^uant  to  paragraph  d  of  §  158.29. 

PF<p|  Applications  Approved 

iblic  Agency:  Port  of  Pasco,  Pasco, 

igton. 
^plication  Number:  99-03-C-OO- 

>plication  Type:  Impose  and  use  a 

^C  Level:  S3.00. 

1  'jftal  PFC  Revenue  Approved  in  This 
Det  rlsio/i;  $740,000. 

I  qrliest  Charge  Effective  Date:  May  1 , 
2002. 

Bstimated  Charge  Expiration  Date: 
iWiniber  1,  2003. 

Class  of  Air  Carriers  not  Required  To 
Cotftct  PFC'S:  None. 

t^kitif  Description  uf  Projects  Approved 
forlCoUection  and  Use:  Access  road 
recpnstruction.  Terminal  building 
up^des.  Loading  bridge/mobile 
covdred  walkways.  Security  access 
syn  »m  upgrade. 

Lfecision  Date:  July  7, 1999. 

^Or  Further  Information  Contact: 
'  Vargas,  Seattle  Airports  District 
he,  (425)  227-2660. 
fblic  Agency:  City  of  Des  Moines, 
lo* 

^plication  Number:  99  04  C-00- 

oplication  Type:  Impose  and  use  a 
PFC 

AFCLeve/.$3.00. 

'h>tal  PFC  Revenue  Approved  in  This 
Decision:  $1,850,000. 

Surliest  Charge  Effective  Date:  Jime  1, 

t  noted  Charge  Expiration  Date: 
1,  2006. 
s  of  Air  Carriers  not  Required  To 
Colkct  PFC's:  Part  135  air  taxi/ 
coitimerclal  operators  filing  FAA  Form 
18Q<>-31. 

termination:  Approved.  Based  on 
inf6bnatlon  contained  in  the  public 
agency's  application,  the  FAA  has 
detiermlned  that  the  approved  class 
acddunts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Des 
Modnes  International  Airport. 

Brief  Description  of  Projects  Approved 
for\(^ollection  and  Use:  Storm  water 
dete  ntlon  facility. 

I  \  xision  Date:  July  9, 199. 

I  or  Further  Information  Contact: 
Loiiia  Sandridge,  Central  Region 
Ali[|orts  Division.  (816)  426-4730. 

i  1  iblic  Agency:  City  of  Killeen,  Texas. 

J 1  jplication  Number:  99-04-O-00- 
ILE 

J  hplication  Type:  Impose  and  use  a 
PFC 

i'j!'CLevei:$3.00. 

'i '  ftal  PFC  Revenue  Approved  in  This 
Dei  r  sion:  $2,103,726. 


Earliest  Charge  Effective  Date: 
November  1, 1999. 

Estimated  Charge  Expiration  Date: 
July  1,  2005. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Part  135  charter 
operators. 

Detennination.' Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Killeen 
Municipal  Airport  (BLE). 

Brief  Description  of  Projects  Approved 
for  Collection  at  ILE  and  Use  at  Robert 
Gray  Army  Airfield  (GRK):  Perform 
airport  master  planning,  advanced 
design,  and  program  management  for  a 
passenger  terminal  facility. 

Joint  use  feasibility  and 
environmental  study. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  IL£:  Refurbish 
aircraft  rescue  and  firefighting  vehicle. 
Apron  electrical  and  lighting  upgrades. 

Brief  Description  of  Projects  Approved 
for  Collection  Only  at  ILE  for  Future  Use 
at  GRK: 

Terminal  facility  site  work  and 
utilities. 

Construct  passenger  terminal  building 
and  apron. 

Construct  east  side  parallel  and 
connecting  taxiway  to  runway  15/33. 

Decision  Date:  Jiily  13, 1999. 

For  Further  Infonhation  Contact:  Ben 
Glittery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 

Public  Agency:  City  of  Boise,  Idaho. 

Application  Number:  99-03-C-OO- 
BOI. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $75,631,748. 

Earliest  Charge  Effective  Date: 
October  1,  2000. 

Estimated  Charge  Expiration  Date: 
August  1,  2016. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Part  135  air  taxi/ 
commercial  operators  who  conduct 
operations  in  air  commerce  carrying 
persons  for  compensation  or  hire, 
except  air  taxi/commercial  operators 
operating  public  or  private  charters  with 
a  seating  capacity  of  10  or  more. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Boise  Air 
Terminal  Airport. 

Brief  Description  of  Projects  Approved 
in  Part  for  Collection  and  Use:  Terminal 
area  renovation  and  expansion. 


Determination:  Partially  approved. 
The  non-revenue  producing  parking  lot 
is  ineligible  in  accordance  with  Program 
Guidance  Letter  93-3.2,  which  limits 
the  eligibility  for  parking  facilities  to 
airports  which  enplane  less  than  0.05 
percent  of  the  total  annual  national 
enplanements.  Boise  Air  Terminal 
exceeds  this  threshold. 

Decision  Date:  July  15. 1999. 

For  Further  Information  Contact: ' 
Mary  Vargas,  Seattle  Airports  District 
Office,  (425)  227-2660. 

Public  Agency:  Houghton  Coxmty 
Memorial  Airport  Committee,  Hancock, 
Michigan. 

Application  Number:  99-07-C-OO- 
CMX. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levei;  $3.00. 

Tota7  PFC  Revenue  Approved  in  This 
Decision:  $113,389. 

Earliest  Charge  Effective  Date: 
October  1,  1999. 

Estimated  Charge  Expiration  Date: 
August  1,2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

PFC  account  audit  charges  for  fiscal 
years  1995  through  1998. 

PFC  application  preparation. 

Sanitary  sewer  upgrade,  gravity 
sewer,  phase  II. 

Sanitary  sewer  upgrade.  Force  main, 
phase  m. 

Mobile  manual  wheelchair  lift. 

Cost  benefit  analysis  for  the 
reconstruction  of  runway  13/31. 

Construct  and  light  taxiway  "C" 
extension. 

Decision  Date;  July  19, 1999. 

For  Further  Information  Contact:  Jon 
Gilbert,  Detroit  Airports  District  Office, 
(734)  487-7281. 

-   Public  Agency:  City  of  Rochester, 
Minnesota. 

Application  Number:  99-03-U-OO- 
RST. 

Application  Type:  Use  PFC  revenue! 

PFC  Leve7:  $3.00. 

Total  PFC  Revenue  To  Be  Used  in 
This  Decision:  $215,000. 

Charge  Effective  Date:  May  1,  1996. 

Estimated  Charge  Expiration  Date: 
December  1,  2009. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  firom  previous 
decision. 

Brief  Description  of  Project  Approved 
for  Use:  Acquire  land. 

Decision  Date:  July  19, 1999. 

For  Further  Information  Contact: 
Sandra  E.  Depottey,  Minneapolis 
Airports  District  Office,  (612)  713-4350. 

Public  Agency:  Metropolitan 
Washington  Airports  Authority 
(MWAA),  Alexandria.  Virginia. 
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Application  Niunber:  9»-O3-C-0O- 
DCA. 

Application  Type:  Impose  and  use  a 
PFC. 

PfC  Levey.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $23,563,086. 

Earliest  Charge  Effective  Date: 
November  1,  2000. 

Estimated  Charge  Expiration  Date: 
February  1,  2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  On-demand  air  taxis,  both 
fixed  Mring  and  rotary. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Ronald 
Reagan  Washington  National  Airport 
(DCA). 

Brief  Description  of  Project  Approved 
in  Part  for  Collection  at  DCA  and  Use 
at  Washington  Dulles  International 
Airport:  Airside  timnel  complex — 
pedestrian  "walkback". 

Determination:  The  approved  amount 
is  less  than  the  amount  requested  for 
PFC  funding  in  the  application  due  to 
the  limitations  placed  on  the  amount  of 
funding  authority  available  to  the 
MWAA  under  Pub.  L  No.  106-6,  as 
amended  by  Pub.  L.  106-31  (1999).  The 
FAA  acknowledges  the  MWAA's  intent, 
as  stated  in  its  June  7, 1999,  letter,  to 
seek  additional  PFC  funds,  to  the 
amount  requested  in  the  application, 
once  the  statutory  restrictions  on  further 
PFC  approval  are  removed. 

Decision  Date:  July  27, 1999. 


For  Further  Information  Contact: 
Terry  Page,  Washington  Airports 
District  Office,  (703)  285-2570. 

Public  Agency:  Mobile  Airport 
Authority,  Mobile,  Alabama. 

Application  Number:  9»-03-C-00- 
MOB. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $5,694,289. 

Earliest  Charge  Effective  Date:  October 
1. 1999. 

Estimated  Charge  Expiration  Date: 
October  1,  2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Mobile 
Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Passenger  ramp. 

Land  acquisition. 

Airport  beacon. 

Taxiway  rehabilitation. 

Security  system  upgrade. 

Runway  overlay. 

General  aviation  ramp. 

Brief  Description  of  Projects 
Withdrawn:  Air  bags. 

Passenger  shuttle. 

Determination:  These  projects  were 
withdrawn  by  the  public  agency  in  its 
letter  dated  Jime  28, 1999.  Therefore, 
the  FAA  did  not  rule  on  these  projects 
in  this  decision. 


Decision  Date:  July  27, 1999. 

For  Further  Information  Contact 
Keafur  Grimes,  Jackson  Airports  District 
Office,  (601)  965-4628. 

Public  Agency:  Joint  Powers  Board, 
Yellowstone  Regional  Airport,  Cody, 
Wyoming. 

Application  Number:  99-22-00-COD. 

Application  Type:  Impose  and  use  a  PFC. 

PFC  Levei:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $219,000. 

Earliest  Charge  Effective  Date:  August 
1, 1999. 

Estimated  Charge  Expiration  Date: 
July  1,2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Non-scheduled,  on- 
demand  air  carries  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Yellowstone  Regional  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Rehabilitation  of 
runway  4/22. 

Brief  Description  of  Projects  Approved 
for  Collection  Only: 

Encasement  of  irrigation  canal. 

Relocation/reconstruction  of  parallel 
taxiway. 

Decision  Date:  July  28, 1999. 

For  Further  Information  Contact: 
Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 

Amendments  to  PFC  Approvals 


Amendment  No.  city,  state 


Amendment 
approved  date 


.Original  ap- 
proved net 
PFC  revenue 


Amended  ap- 
proved net 
PFC  revenue 


Original  esti- 
mated ctiarge 
exp.  date 


AmerKled  esti- 
mated charge 
exp.  date 


95-07-t-02-CHO.  Chartottesville.  VA  . 
97-10-C-01-CHO.  Chartottesville,  VA 
97-11-C-01-CHO,  Chartottesville,  VA 
98-03-C-01-6GM,  Binghamton,  NY  ... 

95-O1-C-01-FLO.  Flofence,  SC  

96-03-C-01-1LE.  Kileen,  TX  

97-02-C-01-ATW,  Appleton,  Wl 

98-0&-C-01-RHI,  Rhinetander.  Wl  

93-01-C-04-EUG.  Eugene.  OR 

98-03-C-01-EUG.  Eugene.  OR 

96-04-C-3-YKM.  Yakima.  WA 

98-03-C-01-JAD,  Alexandria,  VA  

96-03-C-01-TUL.  Tulsa.  OK  


04A)6/99 
04/06/99 
04/D6/99 
07/01/99 
07/12/99 
07/13/99 
07/1 9«9 
07/20/99 
07/21/99 
07/22/99 
07/22/99 
07/23/99 
07/30/99 


$56,318 

1,023.120 

30,000 

1,815,455 

881,600 

816.500 

656.250 

20,500 

5.256.888 

805,335 

850.957 

29,849,777 

12,206.000 


$57,471 

1.033.600 

205.900 

1.813.334 

669.334 

162.830 

754.688 

36.500 

6.256.888 

1.577,459 

965,075 

34,919.777 

13.586.900 


07/01/04 
07/01/04 
07/01/04 
01/01A)2 
09/01/99 
11/01/99 
04/01/03 
04/01/01 
02/01/00 
02/01/00 
03/01/00 
02/01/10 
08/01/99 


12/01/04 
12/01/04 
12A)1/04 
01/01/02 
11/01/99 
11/01/99 
06/01/03 
07/01/00 
01/01/01 
01/01/01 
06^1/00 
05/01/10 
11/01/99 


anc 
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Issued  in  Washington,  £)C.  on  August  6, 
199K 

Eriq  Gabler, 

Mampger,  Passenger  Facility  Charge  Branch. 
(FRlitoc.  99-21038  Filed  8-12-99;  8:45  am) 
MLLMG  CODE  4910-13-M 


HLLMGl 


DEPARTMENT  OF  TRANSPORTATION 
Fedtral  Railroad  Administration 


^lability  of  an  Environmental 
lent  on  the  Proposed  New 
Yoi^  Pennsylvania  Station 
»veiopment  Project 


AGMCY:  Federal  Railroad 

Ad  lustration  (FRA),  Department  of 

Tra Exportation  (DOT). 

AClil^:  Notice  of  availability  of  the 
Environmental  Assessment,  request  for 
puplic  comment. 


SUMMARY:  Pursuant  to  tlie  Council  on 
Environmental  Quality  regulations  and 
theiFRA's  Procedures  for  Considering 
Environmental  Impacts,  the  FRA 
announces  the  availability  of  an 
Environmental  Assessment  for  the 
proposed  Pennsylvania  Station 
Redevelopment  Project  in  New  York, 
Ne^  York.  The  Environmental 
Assessment  examines  the  Pennsylvania 
Sta^on  Redevelopment  Corporation's 
proposal  to  transform  a  portion  of  the 
James  A.  Farley  Post  Office  (located 
directly  across  Eighth  Avenue  from 
Penasylvania  Station)  into  an 
int^rmodal  transportation  facility  and 
coiiihiercial  center.  The  FRA  is 
soliciting  comments  on  this 
Environmental  Assessment.  FRA  will 
coEJ^ider  these  comments  in  making  a 
decdsion  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  l^ational  Historic  Preservation  Act  of 
1969  (NHPA). 

OATBS:  The  Environmental  Assessment 
willpemain  available  for  public 
cocpinent  through  September  10. 1999. 

ADfHlESSES:  Individuals  wishing  copies 
of  the  draft  Environmental  Assessment 
shduld  immediately  contact  the  FRA 
O^Ce  and  personnel  listed  below. 
Copies  of  the  Environmental 
Asmssment  are  being  mailed  to  agencies 
and  individuals  that  have  participated 
in  tne  environmental  assessment 
propess.  The  complete  Volume  I  of  the 
Environmental  Assessment  has  also 
been  placed  on  FRA's  Internet  page  at 
http;//www.fra.dot.gov/s/regs/env/ 
penastation.htm  Finally,  the 
Environmental  Assessment  is  also 
available  for  public  inspection,  by 
apfii  lintment,  during  normal  business 
hoi  J  8  at  the  following  locations: 


Washington  DC:  Federal  Railroad 
Administration,  1120  Vermont 
Avenue,  NW.,  Room  6060, 
Washington,  DC  20590,  (202)  493- 
6380. 
New  York,  NY.:  Pennsylvania  Station 
Redevelopment  Corporation  (PSRC), 
633  Third  Avenue.  36th  Floor.  New 
York,  NY  10017,  (212)  803-3642. 
Boston,  MA:  McGinley  Hart  and 
Associates.  77  N.  Washington  Street. 
Boston,  MA.  02114.  (617)  227-2932. 
Comments  on  the  Environmental 
Assessment  should  be  submitted  to:  Mr. 
Alexander  V.  Chavrid.  Federal  Railroad 
Administration.  Office  of  Railroad 
Development,  Mailstop-20. 1120 
Vermont  Avenue,  NW.  Washington,  DC 
20590,  (202)  493-6380.  Comments  can 
also  be  submitted  through  E-mail  to 
pennstation@fra.dot.gov  (please  include 
the  sender's  full  name  and  mailing 
address). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alexander  V.  Chavrid.  at  the  above 
address  and  telephone  number. 
SUPPLEMENTARY  INFORMATION:  Efforts  to 
improve  the  National  Railroad 
Passenger  Corporation's  (Amtrak)  rail 
passenger  station  facilities  in  New  York 
City  have  been  underway  since  1991. 
New  York  Pennsylvania  Station  is  an 
aging  facility  and  inadequate  to  serve 
the  thousands  of  daily  intercity  and 
commuter  rail  passengers  that  pass 
through  it  let  alone  the  expected 
increases  in  intercity  and  conunuter  rail 
ridership  over  the  coming  years.  The 
environmental  impacts  associated  with 
an  initial  Amtrak  proposal  to  expand 
the  Station  space  by  moving  intercity 
rail  passenger  functions  to  the  James  A. 
Farley  Post  Office  (located  directly 
across  the  street  from  Pennsylvania 
Station  with  access  to  the  tracks  and 
platforms)  was  analyzed  by  the  FRA  in 
a  1995  environmental  assessment. 
Amtrak's  proposal  was  not  progressed  to 
final  design  and  in  1995,  a  new 
corporation,  the  Pennsylvania  Station 
Redevelopment  Corporation  (PSRC), 
was  formed  specifically  to  manage  the 
Pennsylvania  Station  Redevelopment 
Project.  PSRC  is  a  subsidiary  of  the  New 
York  State  Urban  Development 
Corporation,  a  public  benefit 
corporation  of  the  State  of  New  York. 
PSRC  has  proposed  a  comprehensive 
program  of  improvements  at  the  Farley 
Building  that  would  transform  it  into  a 
major  transportation  facility  and 
commercial  center.  Congress  has 
appropriated  Federal  funds  to  the  FRA 
for  the  redevelopment  project  in 
Department  of  Transportation 
Appropriations  Acts,  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(as  amended  by  th6  National  Highway 


Designation  Act  of  1995)  and  the 
Transportation  Equity  Act  for  the  21st 
Century.  FRA's  provision  of  funds  for 
project  purposes  is  subject  to  NEPA  and 
NHPA. 

Alternatives  Analyzed  in  the  Draft 
Environmental  Assessment 

Alternative  1 .  No  Action 

Under  this  alternative,  the  only 
changes  anticipated  at  Penn  Station 
would  be  routine  repairs  and 
maintenance.  Amtrak  has  underway  and 
will  very  soon  complete  life  safety 
improvements  and  modifications  to 
meet  the  needs  of  the  start  up  of  Acela 
high-speed  rail  service  in  late  1999.  The 
only  changes  anticipated  on  the  exterior 
or  interior  of  the  Farley  Building  woula 
be  routine  repairs  and  maintenance  of 
the  structure.  The  No  Build  alternative 
also  includes  minor  work  at  the  Eujht 
Avenue  Subway  concourse  at  33ra 
Street. 

Alternative  2.  The  Build  Alternative 

The  Build  Alternative  has  been 
designed  to  meet  New  York's 
transportation  needs  into  the  21st 
Century.  PSRC  proposes  to  redevelop 
the  Farley  Building  into  an  intermodal 
transportation  facility  and  commercial 
center,  which  includes  an  Amtrak 
station  in  the  original  Farley  Building, 
an  intermodal  hall,  a  sky-lit  train 
concourse,  a  postal  loading  dock  below 
grade,  and  a  commuter  concourse  as 
well  as  Eighth  Avenue  subway 
connection  improvements  and  ancillary 
retail.  The  new  station  woiUd  have  two  ' 
midblock  entrances  on  West  31st  and 
West  33rd  Streets.  At  these  entrances, 
(complemented  by  entrances  at  the 
north  and  south  comers  of  Eight 
Avenue),  at-grade  Americans  With 
Disabilities  Act-compliant  access  would 
be  provided  for  all  passengers  and 
postal  retail  customers  and  covered 
areas  would  be  included  for  taxi  pick- 
up and  drip-off.  The  United  States 
Postal  Service  (USPS)  would  improve 
and  continue  to  occupy  the  historic 
postal  lobby,  the  offices  on  the  upper 
floors  of  the  original  Farley  Building, 
and  the  postal  rail  access  facilities  and 
mail  processing  and  distribution 
functions  on  all  floors  of  the  Farley 
Building  Annex.  New.  modem  USPS 
loading  facilities  would  be  built  on  the 
train  concourse  and  the  first-floor  levels 
of  the  Farley  Building  Annex,  accessible 
by  ramps  from  Ninth  Avenue.  Finally, 
the  Build  Alternative  includes  traffic 
improvements,  operational  measures, 
and  pedestrian  improvements  to  streets 
in  the  vicinity  of  the  Farley  Building. 

All  interested  agencies,  organizations, 
and  individuals  are  luged  to  provide 
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comments  on  the  draft  Environmental 
Assessment  All  comments  received  by 
the  closing  date  will  be  considered  by 
the  FRA  as  it  completes  its  NEPA  and 
NHPA  compliance. 

Dated:  August  9, 1999. 
Mark  E.  Yachiaalz, 

Chief ,  Passenger  Programs  Division. 

[FR  Doc.  gg-20967  Filed  8-12-99;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

rvoni  nBNnNKI  AUIIIHIIMI  ■UOffl 

110009  Of  ApfNicnion  fOrMpprOVW  Of 
Mooononuonoo  or  ■Nwiiiuiuon  of  ■ 

raMTOMi  wgnBi  sysNiii  or  iwiivi  nwii 
■w  RM|ulraniMils  of  TNto  48  Cocto  of 
Tedini  fteflultloin  Tft  no 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CTK)  part  235  and  49 
U.S.C.  App.  26,  the  foUovdng  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  firom  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-1999-M96 

Applicant:  CSX  Transportation. 
Incorporated,  Mr.  E.G.  Peterson, 
Assistant  Chief  Engineer,  Signal  Design 
and  Construction,  4901  Belfort  Road, 
Suite  130  (S/C  J-370),  Jacksonville. 
Florida  32256. 

CSX  Transportation  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  single  main  track, 
between  milepost  CAB-79.03  and 
milepost  CAB-BO.O,  near 
Scottsville,Viigina.  on  the  Rivanna 
Subdivision.  C&O  Business  Unit, 
consisting  of  the  following: 

1.  The  discontinuance  and  removal  of 
absolute  controlled  signals  70R,  70L,  and  C 
at  East  End  Scottsville,  milepost  CAB-79.03; 

2.  Conversion  of  the  power-operated 
switch  at  the  East  End  Scottsville  to  hand 
operation,  equipped  with  an  electric  lock; 

3.  The  discontinuance  and  removal  of 
absolute  controlled  signals  66R  and  66L  at 
West  End  Scottsville,  milepost  CAB-80.0; 
and 

4.  Installation  of  back  to  back  intermediate 
signals  at  milepost  CAB-79.1. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  needed  for  present  day 
operations. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 


interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Qerk,  EKDT  Central  Docket 
Management  Facility,  Room  PI— 401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street,  SW,  Washington,  E)C  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  fecility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC,  on  August  9, 
1999. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  99-21047  Filed  8-12-99;  8:45  am) 
BILLING  CODE  4»1fr-0S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
DIacontiniiance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
ttie  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-1999-57S3 

Applicants: 
CSX  Transportation,  Incorporated,  Mr. 
E.  G.  Peterson,  Assistant  Chief 
Engineer,  Signal  Design  and 


Construction,  4901  Belfort  Road,  Suite 

130  (S/C  J-370),  Jacksonville,  Florida 

32256. 
Consolidated  Rail  Coiporation,  Mr.  R.  E. 

Inman,  Chief  Engineer — C&S  Assets, 

1000  Howard  Boulevard,  Mount 

Laiuel,  New  Jersey  08054. 

CSX  Transportation  Incorporated 
(CSXT)  and  Consolidated  Rail 
Corporation,  jointly  seek  approval  of  the 
proposed  temporary  discontinuance  of 
the  current  of  traffic  and  interlocking 
signal  systems,  at  Riverdale,  Illinois, 
milepost  DC-11.40,  on  the  CSXT  Barr 
Subdivision,  Chicago  Service  Lane,  for  a 
period  of  approximately  60  days.  During 
the  temporary  discontinuance,  it  is 
proposed  to  govern  train  movements  by 
Yard  Limit  Rules  under  the  direction  of 
the  train  dispatcher,  and  utilize  a  switch 
tender  handle  all  switches.  The 
proposal  is  associated  Mdth  major 
modifications  to  track  and  signal 
arrangements,  and  include  the 
installation  of  a  traffic  control  system. 

The  reason  given  for  the  proposed 
changes  is  to  safely  and  efficiently 
expedite  train  movements  during 
construction  and  cut-over. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  Uie 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Qerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  DC  20590-0001 . 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street,  SW,  Washington,  DC  20590- 
0001.  All  doctiments  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  fecility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  pa]:ty  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 
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I  i:  lued  in  Washington,  DC.  on  August  9, 
191111. 

Gr>lyC.Cothen,Jr., 

De^nity  Associate  Administrator  for  Safety 
StMidards  and  Program  Development. 
IFl|  boc.  99-21050  Filed  8-12-99;  8:45  amj 
BHiMG  CODE  491  (M)»-P' 


Oe^ ARTMENT  OF  TRANSPORTATION 
Railroad  Administration 

I  of  Application  for  Approval  of 
Dlifconttaiuanca  or  Modification  of  a 
fUiiroad  Signal  Systam  or  Relief  From 
tt4iRequiramanta  of  Title  49  Code  of 

il  Regulations  Part  236 

suant  to  Title  49  Code  of  Federal 
lalluns  (CFR)  pari  235  and  49 
^C.  App.  26.  the  following  railroads 
I  petitioned  the  Federal  Railroad 
inistration  (FRA)  seeking  approval 
foil  ^16  discontinuance  or  modification 
of  iie  signal  system  or  relief  from  the 
re<  tiirements  of  49  CFR  part  236  as 
det^led  below. 

:  No.  FRA-1999-5754 

iplicant:  CSX  Transportation; 
In<t^rporated,  Mr.  E.G.  Peterson, 

stant  Chief  Engineer,  Signal  Design 
and  Construction.  4901  Belfort  Road, 
Suite  130  (S/C  J-370),  Jacksonville. 
Florida  32256. 

^X  Transportation  Incorporated 
se0ks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  Main  Track  No.  2,  at 

post  CA-403.1.  South  Fayette,  West 
a,  on  the  New  River  Subdivision, 
Business  Unit,  consisting  of  the 
pwing: 

i Discontinuance  and  removal  of  absolute 
rolled  signals  58RA,  58RC.  and  58L; 
.!  Conversion  of  the  power-operated 
switch  to  hand  operation;  and 

Installation  of  back  to  back  intermediate 
s  4030  and  4031,  and  signal  El. 


le  reason  given  for  the  proposed 
ch^^es  is  to  increase  operating 
efficiency. 

Any  interested  party  desiring  to 
pn|)test  the  granting  of  an  application 
\l  set  forth  specifically  the  groimds 

I  which  the  protest  is  made,  and 
Itain  a  concise  statement  of  the 

9St  of  the  Protestant  in  the 
i)Ceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
ap|:]|icant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  shoidd  be  identified  by  the 
docket  number  and  must  be  submitted 
to  ^le  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
W^^hington,  DC  20590-0001. 
Co[tununications  received  within  45 


days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hotu's  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street,  SW,  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  cop)ring  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC,  on  August  9, 
1999. 

Grady  C  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[PR  Doc.  99-21051  Filed  8-12-99;  8:45  am) 
nuMa  cooe  4910-06-p 


DEPARTMENT  OF  TRANSPORTATION 

FMlerai  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Dlscontimiance  or  iyiodlflcation  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  THIe  49  Code  of 
Federal  Regulations  Part  236 

Pitfsuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-1999-5751 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  Phil  Abaray,  Chief 
Engineer — Signals,  1416  Dodge  Street. 
Room  1000.  Omaha.  Nebraska  68179- 
1000. 

Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  single  main  track,  of  the 
Palestine  Subdivision,  near  Palestine, 
Texas,  consisting  of  the  discontinuance 
and  removal  of  automatic  signals  06  and 
07  at  milepost  82.2  and  automatic 
signals  llR  and  12R  at  milepost  82.9. 


The  reason  given  for  the  proposed 
changes  is  that  removal  of  switches  and 
changes  in  train  operation  no  longer 
require  signals  at  these  locations. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  groiuids 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  die 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  niunber  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility.  Room  PI-401, 
Washington,  DC  20590-QDOl. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  fiinal 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination -during  regtUar 
business  hours  (9  a.m.' — 5  p.m.)  at  DOT  ' 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level).  400  Seventh 
Street,  SW,  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  August  9. 
1999. 

Grady  C  Cifthen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  99-21048  Filed  8-12-99;  8:45  amj 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Di8Continuar>ce  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
die  Requirements  of  TKie  49,  Code  of 
Federal  Regulations,  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
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of  the  signal  system  or  relief  from  the 
raquirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-1999-5752 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  Phil  Abaray,  Chief 
Engineer — Signals,  1416  Dodge  Street, 
Room  1000,  Omaha,  Nebraska  68179- 
1000. 

Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  single  main  track  and 
siding,  near  Delta,  Missouri,  milepost 
138.6,  on  the  Chester  Subdivision, 
consisting  of  the  discontinuance  and 
removal  of  automatic  signals  161,  D161, 
162,  and  D162. 

The  reason  given  for  the  proposed 
changes  is  that  signals  are  no  longer 
required  since  the  at-grade  railroad 
crossing  is  no  longer  in  service  and  the 
tracks  crossing  the  railroad  have  been 
retired. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  nimiber  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  ERA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hoius  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level).  400  Seventh 
Street.  SW,  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copjdng  on  the  Internet  at  the 
docket  facility's^ Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  DC,  on  August  9. 
1999. 

Grady  C.  Cothen,  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Prograni  Development. 
[FR  Doc.  99-21049  Filed  8-12-99;  8:45  amj 
nUlNO  COOC  4»1(HI6-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Supplemental  Environmental  Impact 
Statement  on  the  Loe  Angelee 
Eastside  Transit  Corridor 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  prepare  a 

Supplemental  Environmental  Impact 

Statement. 

SUMMARY:  The  Federal  Transit 
Adnunistration  (FTA),  as  Federal  lead 
agency,  and  the  Los  Angeles  County 
Metropolitan  Transportation  Authority 
(MTA)  intend  to  prepare  a  Re- 
Evaluation  Major  Investment  Study 
(MIS)  and  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  on  a  proposal  by  MTA  to 
provide  additional  transit  service  to  the 
Eastside  communities  within  the  Los 
Angeles  metropolitan  area.  In  addition 
to  NEPA,  the  proposed  project  is  subject 
to  compliance  with  the  California 
Environmental  Quality  Act  (CEQA); 
therefore,  a  joint  SEIS/Supplemental 
Environmental  Impact  Report  (SEIR) 
will  be  prepared. 

The  Re-Evaluation  MIS  and  the  SEIS/ 
SEIR  wiU  consider  the  following 
alternatives:  (1)  Exclusive  busway 
alternatives  between  Union  Station  and 
Whittier/ Atlantic  via  1st  St.,  Lorena, 
Whittier  or  other  alternative  arterial 
roadways  that  would  be  at-grade  or 
elevated.  (2)  Light  rail  alternatives 
between  Union  Station  and  Whittier/ 
Atlantic  via  1st  St.,  Lorena,  Whittier  or 
other  alternative  arterial  roadways  that 
would  be  at-grade  or  elevated.  (3)  A 
Heavy  Rail  alternative  from  Union 
Station  to  Chevaz/Soto  without  a  Little 
Toyko  station.  (4)  The  Heavy  Rail  LPA 
initial  operating  segment  (IOS-2,  3.7 
miles)  firom  Union  Station  to  Ist/Lorena 
as  identified  in  the  Los  Angeles  Eastside 
Corridor  Final  Environmental  Impact 
Statement/Final  Environmental  Impact 
Report  (FEIS/FEIR),  May  1994  and  the 
FTA  Record  of  Decision,  December  1994 
and  is  the  currently  suspended  Locally 
Preferred  Alternative  project.  (5)  The 
Heavy  Rail  Locally  Preferred  Alternative 
(LPA)  from  Union  Station  to  Whittier/ 
Atlantic.  This  6.8-nlile  alternative 


consists  of  a  heavy  rail  subway  that 
would  follow  the  alignment  identified 
in  the  1994  FEIS/FEER  and  the  FTA 
Record  of  Decision,  December  1994.  (6) 
A  Transportation  Demand  Management 
(TDM)/Transportation  System 
Management  (TSM)  Alternative.  (7)  A 
No  Build  Alternative,  which  involves  no 
change  to  transportation  services  or 
facilities  in  the  corridor  beyond  already 
committed  projects.  Potential  new 
feasible  alternatives  generated  through 
the  scoping  process  will  also  be 
considered. 

The  results  of  the  Re-Evaluation  MIS 
process  is  intended  to  narrow  4he 
alternatives  to  be  evaluated  in  detail  in 
the  SEIS/SEIR.  Scoping  will  be 
accomplished  through  correspondence 
with  interested  persons,  organizations, 
and  Federal,  State,  and  local  agencies; 
three  public  scoping  meetings;  and  one- 
inter-agency  scoping  meeting. 

DATES:  Comment  Due  Date:  Written 
conunents  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
submitted  by  September  10, 1999. 
Written  comments  should  be  sent  to  Mr. 
Steven  Byre,  Los  Angeles  Coimty 
Metropolitan  Transportation  Authority, 
One  Gateway  Plaza,  Los  Angeles, 
California  90012.  Written  comments 
may  also  be  made  at  the  public  scoping 
meetings  scheduled  below.  Scoping 
meeting:  The  public  scoping  meetings 
will  take  place  on  the  following  days 
and  locations  at  the  time  indicated: 

1.  Tuesday,  August  24, 1999, 4:30 
p.m.  to  8  p.m. — Resiurection  Parish 
Hall,  3324  E.  Opal  Street,  Los  Angeles. 
CA  90023 

2.  Thursday,  August  26, 1999, 4:30 
p.m.  to  8  p.m. — St.  Alphonsus  School 
Auditorium,  552  S.  Amalia,  Los 
Angeles,  CA  90022 

3.  Wednesday,  September  2, 1999, 
4:30  p.m.  to  8  p.m. — Montebello  City 
Hall,  City  Coimcil  Chamber,  1600  West 
Beverly  Blvd.,  Montebello,  CA  90640 

A  scoping  meeting  for  governmental 
agencies  will  be  held  on  Wednesday, 
August  25  1999,  9  a.m.  to  11  a.m.— Los 
Angeles  County  MTA,  1  Gateway  Plaza, 
3rd  Floor  Board  Room,  Los  Angeles,  CA 
90012. 

People  with  special  needs  should 
contact  Steven  Brye  at  MTA  at  the 
address  below  or  by  calling  (213)  922- 
3078.  The  selected  locations  are 
accessible  to  people  with  disabilities. 

The  scoping  meetings  will  be  held  in 
an  "open-house"  format,  and 
representatives  will  be  available  to 
discuss  the  project  throughout  the  time  - 
periods  given.  Informational  displays 
and  written  material  will  also  be 
available  throughout  the  time  periods 
given. 
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AObRESSES:  Written  comments  should 
bej^nt  to  Mr.  Steven  Brye,  Los  Angeles 
ity  Metropolitan  Transportation 
lority,  One  Gateway  Plaza,  Los 
^eles,  California  90012.  Written 
lents  may  also  be  made  at  the 
}ing  meetings.  See  DATES  above  for 
^ting  locations. 

I  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Horn,  Director,  Program 
Development.  FTA  Region  IX,  201 
M  ^ion  St.,  Suite  2210,  San  Francisco, 
CAI94105-1831.  Phone:  (415)  744-3133. 

LEMENTARY  INFORMATION: 

aping 

PA  and  MTA  invite  interested 
individuals,  organizations,  and  Federal, 
State,  and  local  agencies  to  participate 
in  {defining  the  alternatives  to  be 
evhluated  in  the  Re-Evaluation  Major 
Investment  Study  (MIS)  and  the  SEIS/ 
SEM  and  identifying  any  significant 
social,  economic,  or  environmental 
les  related  to  the  alternatives.  An 
^rmation  packet  describing  the 
lose  of  the  project,  the  location,  the 
losed  alternatives,  and  the  impact 
ar^ts  to  be  evaluated  is  being  mailed  to 
ted  Federal,  State,  and  local 
icies.  Others  may  request  the 
scoping  materials  by  contacting  Mr. 
St^yen  Brye,  Los  Angeles  County 

spolitan  Transportation  Authority, 
I  Gateway  Plaza,  Los  Angeles, 
jmia  90012,  (213)  922-3078. 
imping  comments  may  be  made  in 

ig  at  the  public  scoping  meeting. 
i  the  DATES  section  above  for  the 
Ition  and  time.  During  scoping, 
cotiunents  should  focus  on  identifying 
spjapfic  social,  economic,  or  : 
enNiiromnental  impacts  to  be  evaluated 
ani4  suggesting  alternatives  that  are  less 
coktly  or  less  environmentally  damaging 
wiile  meeting  the  identified  mobility 
neiads.  Scoping  is  not  the  appropriate 
tiiiue  to  indicate  a  preference  for  a 
pakficiUar  alternative.  Comments  on 
pDJferences  should  be  communicated 
aOfiir  the  Re-Evaluation  MIS  and  the 
Si^bplemental  Draft  EIS/EIR  has  been 
completed.  If  you  wish  to  be  placed  on 
thelmailing  list  to  receive  further 
infi^nnation  as  the  project  develops, 
act:  Mr.  Steven  Brye,  Los  Angeles 
ity  Metropolitan  Transportation 
lority.  One  Gateway  Plaza,  Los 
Aii^eles,  California  90012,  (213)  922- 

n.  description  of  the  Study  Area  and 
PriiectNeed 

the  Eastside  Transit  Corridor  study 
an  i4  is  a  major  travel  corridor  in  the  Los 
Aiigeles  region  as  identified  in  the 
previous  environmental  dpcimients 
referenced  in  the  Summary  above.  For 


this  Re-Evaluation  MIS,  the  study  area 
has  been  defined  that  includes  that 
portion  of  East  Los  Angeles  bounded  by 
the  Los  Angeles  Central  Business 
District  on  the  west  (Alameda  Avenue, 
Union  Station).  Interstate  10  (San 
Bernardino  Freeway,  to  the  1-710)  and 
State  Route  60  (Pomona  Freeway.  1-710 
to  605)  on  the  north,  1-605  (San  Gabriel 
River  Freeway)  on  the  east,  and 
Interstate  5  (Santa  Ana  Freeway)  on  the 
south.  MTA  and  FTA  are  interested  in 
comments  as  to  the  possible  need  to 
extend  the  boundaries  of  this  corridor 
study  area  to  consider  longer  range 
transportation  needs.  The  western  part 
of  the  Los  Angeles  Central  Business 
District  (to  the  I-llO  Harbor  Freeway) 
may  be  considered  a  part  of  the  study 
area  depeudiug  uu  the  extent  of  the 
alternatives  considered  west  of  Union 
Station  and  Alameda  Avenue. 

The  MTA  has  considered  extension  of 
the  Los  Angeles  Rail  Rapid  Transit 
Project  (Metro  Red  Line)  to  the  Eastside 
communities  for  many  years.  The  most 
recent  study  led  to  the  adoption  of  a 
Locally  Preferred  Alternative  to  extend 
the  Metro  Red  Line  as  a  subway  for  6.8 
miles  into  the  Eastside  communities. 
The  initial  phase  (3.7  miles)  of  the 
Eastside  heavy  rail  subway  project 
continued  into  Final  Design  and  right- 
of-way  acquisition  activities  assujning 
the  funding  was  available  to  construct 
the  project,  and  MTA  entered  into  a  Full 
Fimding  Grant  Agreement  for  the  initial 
phase  with  FTA  in  December  1994. 
Subsequently,  an  evaluation  of  the 
current  local  funding  available  for  the 
Eastside  project  and  other  rail  projects 
in  Los  Angeles  County  led  to  a 
suspension  of  work  in  May  1998.  Voters 
also  approved  a  new  County  law  in 
November  1998  that  restricts  the  use  of 
Proposition  A  and  C  sales  tax  revenues 
for  "new  subways".  The  MTA  was 
directed  to  study  viable  and  effective 
options  for  all  parts  of  Los  Angeles 
County,  with  an  emphasis  on  the 
corridors  in  which  rail  project 
development  efforts  had  been 
suspended.  As  a  result,  MTA  has 
decided  to  undertake  this  current  study 
that  will  involve  an  in-depth  review  of 
fixed  guideway  and  other  modal 
alternatives  (rail  and  bus)  that  could 
lead  to  a  project  that  is  affordable,  meets 
corridor  mobility  and  related  needs  and 
goals,  and  is  acceptable  to  the 
community.  The  Eastside  community  is 
one  of  the  most  transit-dependent  and 
transit-oriented  communities  in  Los 
Angeles  County.  Many  of  the  highest 
MTA  and  Montebello  Transit  ridership 
bus  routes  are  there.  The  commercial 
and  shopping  areas  on  Cesar  Chavez 
Avenue,  1st  Street  and  Whittier 


Boulevard  are  not  only  important  to  the 
community  but  serve  the  needs  of  a 
much  larger  area.  The  two  colleges 
(California  State  University  at  Los 
Angeles  and  the  East  Los  Angeles 
Community  College)  in  the  study  area 
are  important  to  the  cultural  and 
educational  needs  of  the  Eastside  and 
require  qiiality  public  transit 
accessibility. 

m.  Alternatives 

The  alternatives  proposed  for  initial 
consideration  in  the  Re-Evaluation 
Major  Investment  Study  (see  FTA 
Procedures  below)  include:  (1) 
Exclusive  busway  alternatives  between 
Union  Station  and  Whittier/ Atlantic  via 
1st  St.,  Lorena,  Whittier  or  other 
alternative  arterial  roadways  that  would 
be  at-grade  or  elevated.  (2)  Light  rail 
alternatives  between  Union  Station  and 
Whittier/ Atlantic  via  1st  St.,  Lorena, 
Whittier  or  other  alternative  arterial 
roadways  that  would  be  at-grade  or 
elevated.  (3)  A  Heavy  Rail  alternative 
from  Union  Station  to  Chavez/Soto 
without  a  Little  Toyko  station.  (4)  The 
Heavy  Rail  LPA  initial  operating  ' 

s^ment  (IOS-2,  3.7  miles)  horn  Union 
Station  to  Ist/Lorena  as  identified  in  the 
1994  FEIS/FEIR  and  the  FTA  Record  of 
Decision,  December  1994  and  is  the 
currently  suspended  Locally  Preferred 
Alternative  project.  (5)  The  Heavy  Rail 
Locally  Preferred  Alternative  (LPA) 
from  Union  Station  to  Whittier/ Atlantic. 
This  6.8-mile  alternative  consists  of  a 
heavy  rail  subway  that  would  follow  the 
aligiunent  identified  in  the  1994  FEIS/ 
FEIR  and  the  FTA  Record  of  Decision, 
December  1994.  (6)  A  Transportation 
Demand  Management  (TDM)/ 
Transportation  System  Management 
(TSM)  Alternative.  (7)  A  No  Build 
Alternative,  which  involves  no  change 
to  transportation  services  or  facilities  in 
the  corridor  beyond  already  committed 
projects. 

Other  alignment  alternatives 
involving  rail  or  bus  may  be  developed 
in  the  scoping  process  in  the  early 
stages  of  the  study. 

IV.  Probable  Effects 

FTA  and  MTA  will  evaluate 
significant  environmental,  social,  and 
economic  impacts  of  the  alternatives  to 
be  analyzed  in  the  SEIS/SEIR.  Among 
the  primary  transit  issues  to  be 
evaluated  are  the  expected  increase  in 
transit  ridership,  the  expected  increase 
in  mobility  for  the  corridor's  transit 
dependent,  the  support  of  the  region's 
air  quality  goals,  the  capital  outlays 
needed  to  construct  the  project,  the  cost 
of  operating  and  maintaining  the 
facilities  created  by  the  project,  and  the 
financial  impacts  on  the  funding 
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agencies.  Potentially  afiiected 
environmental  and  social  resources 
proposed  for  analysis  include  land  use 
and  neighborhoods  impacts,  residential 
and  business  displacements  and 
relocations,  traffic  and  parking  impacts 
near  stations,  traffic  circulation,  visual 
impacts,  impacts  on  cultural  and 
archaeological  resources,  and  noise  and 
vibration  impacts.  Impacts  on  air  and 
water  quality,  groundwater,  hazardous 
waste  sites,  and  water  resources  will 
also  be  covered.  The  impact^  will  be 
evaluated  both  for  the  construction 
period  and  for  the  long-term  period  of 
operation.  Measxires  to  mitigate  adverse 
impacts  will  be  considered. 

V.  FTA  Procaduras 

A  Re-Evaluation  Major  Investment 
Study  (MIS)  Mrill  initisdly  be  prepared  to 
evaluate  several  rail  and  bus  mode  and 
alignment  options.  The  MIS/Draft  SEIS/ 
SEIR  and  the  conceptual  engineering  for 
the  project  will  be  prepared 
simultaneoiisly.  Following  FTA 
approval.  Preliminary  En^eering 
would  be  conducted  during  preparation 
of  the  Final  SEIS/SEIR.  The  impacts  of 
these  initial  alternatives  will  be 
evaluated  on  a  corridor-level  basis 
during  the  R»-Evaluation/MIS  and  SEIS/ 
SEIR  scoping  phase.  The  alternatives 
coming  out  of  this  initial  evaluation  will 
then  be  assessed  in  the  Draft  SEIS/SEIR. 
The  Draft  SEIS/SEIR/conceptual 
engineering  process  will  assess  the 
social,  economic,  and  environmental 
impacts  of  the  proposed  alternatives  at 
a  project-level  while  refining  their 
design  to  minimize  and  mitigate  any 
adverse  impacts.  After  its  publication, 
the  Draft  SEIS/SEIR  will  be  available  for 
public  and  agency  review  and  comment, 
and  a  public  hearing  will  be  held.  On 
the  basis  of  the  Draft  SEIS/SEIR  and 
conmients  received,  MTA  will  select  a 
preferred  alternative  to  carry  forward 
into  the  Final  SEIS/SEIR.  The  Final 
SEIS/SEIR  will  be  based  on  information 
resulting  from  Preliminary  Engineering. 

Issued  On:  August  9, 1999. 
Leslie  Rogers. 

Regional  Administrator,  Federal  Tranat 
Administration.  Aegjon  DC. 
(PR  Doc.  99-20952  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6081] 

Notice  Of  Receipt  Of  Petition  for 
Decision  That  Nonconfonning  1999- 
2000  Fenarl  360  Modena  PaMenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  EXDT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1999-2000 
Ferrari  360  Modena  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  dociunent  annoimces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1999-2000 
Ferrari  360  Modena  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  September  13, 1999. 
AOORESSES:  Comments  should  refer  to 
the  docket  number  and  notice  niunber, 
and  be  submitted  to:  Docket 
Management,  Room  PLr-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm.] 

FOR  FURTHER  MFORMATKM  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPlfMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiued  for  importation 
into  and  sale  in  the  United  States, 
certffied  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 


importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors  of  Kingsville,  Maryland 
("J.K.")  (Registered  Importer  90-006) 
has  petitioned  NHTSA  to  decide 
whether  1999-2000  Ferrari  360  Modena 
passenger  cars  are  eligible  for 
imporldtion  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  1999-2000 
Ferrari  360  Modena  passenger  cars  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certffied  1999-2000 
Ferrari  360  Modena  passenger  cars  to 
their  U.S.-certffied  counterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1999-2000  Ferrari 
360  Modena  passenger  cars,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  maimer  as  their 
U.S.  certffied  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitionor  claims  that 
non-U.S.  certified  1999-2000  Ferrari 
360  Modena  passenger  cars  are  identical 
to  their  U.S.  certffied  coimterparts  Mrith 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence  .  .  .,  103  Defrosting  and 
Befogging  Systems^  104 
Wmashield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 
Windshield  Retention,  216  Roof  Crush 
Resistance.  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  301  Fuel  System  bite^ty,  and 
302  Flammability  of  Interior  Materials. 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity,  and 


3QJ  Flammability  of  Interior  Materials. 
TSWindshield  Wiping  and  Washing 
Systems,  105  Hydmulic  Brake  Systems, 
1Q6  Brake  Hoses,  109  New  Pneumatic 
TAhs,  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Int  iriorlmpact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
209  Door  Locks  and  Door  Retention 
Cqipponents,  207  Seating  Systems,  209 
Smt  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
21{9  Windshield  Zone  Intrusion,  301 
Fiiiy  System  Integrity,  and  302 
Flammability  of  Interior  Materials. 

lAdditionaily,  the  petitioner  states  that 
nd^-U.S.  certified  1999-2000  Ferrari 
3£|p  Modena  passenger  cars  comply  with 
th^  Bumper  Standard  found  in  49  CFR 
581. 

itetitioner  also  contends  that  the 
icles  are  capable  of  being  readily 
alt9red  to  meet  the  following  standards, 
in  ihe  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
nqpcomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  replacement 
ofiihe  speedometer  with  one  calibrated 
inj  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
D^  ('  rices  and  Associated  Equipment:  (a) 
injstallation  of  U.S.-model  headlamps 
arid  front  sidemarker  lamps;  (b) 
installation  of  U.S.-model  taillamp 
askbmblies  and  rear  sidemarker  lights; 
(c)  Installation  of  a  U.S.-model  hi^ 
molunted  stop  lamp  on  vehicles  that  are 
ndti  already  so  equipped. 

[Standard  No.  110  Tire  Selection  and 
R^is:  installation  of  a  tire  information 
pl$|card. 

Standard  No.  Ill  Rearriew Mirror: 
replacement  of  the  passenger  side 
reaWiew  mirror  with  a  U.S.-model 
cGfmponent. 

Standard  No.  114  Theft  Protection: 
injstallation  of  a  warning  buzzer  and  a 
wiii^ning  buzzer  microswitch  in  the 
st^^ring  lock  assembly. 

Standard  No.  118  Power  Window 
Sj^items:  installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
th^  ignition  is  switched  off. 

i  tandard  No.  208  Occupant  Crash 
Pit  tecUon:  (a)  installation  of  a  safety 
bell  warning  buzzer,  wired  to  the 
driver's  seat  belt  latch;  (b)  replacement 
or  me  driver's  and  passenger's  side  air 
baigs,  control  units,  sensors,  seat  belts 
ana  knee  bolsters  with  U.S.-model 
cdi^ponents  on  vehicles  that  are  not 
alt^ady  so  eqwpped.  The  petitioner 
stf  tes  that  the  vehicles  are  equipped  at 


the  fixmt  outboard  seating  positions 
with  combination  lap  and  shoulder  belts 
that  are  self  tensioning  and  capable  of 
being  released  by  means  of  a  single  red 
push-button. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  U.S.-model 
doorbars  in  vehicles  that  are  not  already 
so  equipped. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicle  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  niimber  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm.]  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  9, 1999. 
Marilynne  Jacobs, 
Director,  Office  of  Vehicle  Safety 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 
Compliance. 

[FR  Doc.  99-20960  Filed  8-12-99;  8:45  am] 
BILUNG  CODE  4910-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[DoclMt  No.  NHTSA  99-5698;  Notic*  2] 

Amarican  Honda  IViotor  Company,  Inc.; 
Grant  of  Application  for  Second 
Renewal  of  Temporary  Exemption 
From  Federal  Motor  Veliicle  Safety 
Standard  No.  122 

For  the  reasons  expressed  below,  we 
are  granting  the  application  by 
American  Honda  Motor  Co.,  Inc.,  of 
Torrance,  California  ("Honda"),  for  a 


second  renewal  of  its  temporary 
exemption  from  the  fade  and  water 
recovery  requirements  of  Federal  Motor 
Vehicle  Safety  Standard  No.  122 
Motorcycle  brake  systems.  Honda 
asserted  that  an  exemption  would  make 
easier  the  development  or  field 
evaluation  of  a  new  motor  vehicle  safety 
feature  providing  a  safety  level  at  least 
equal  to  the  safety  level  of  the  standard. 

We  published  notice  of  receipt  of 
Honda's  application  on  May  24, 1999, 
and  afforded  an  opportimity  for 
comment  (64  FR  28025).  No  comments 
were  received  responding  to  this  notice. 

The  discussion  that  foUows  is  based 
on  information  contained  in  Honda's 
application. 

Why  Honda  Needs  Again  To  Renew  Its 
Temporary  Exemption  To  Make  Easier 
-the  Development  or  Field  Evaluation  of 
a  New  Motor  Vehicle  Safiety  Feature 
Providing  a  Safety  Level  at  Least  Equal 
to  the  Safety  Level  of  Standard  No.  122 

We  previously  granted  Honda  NHTSA 
Temporary  Exemption  No.  97-1, 
expiring  September  1,  1998,  from  the 
following  requirements  of  49  CFR 
571.122  Standard  No.  122  Motorcycle 
brake  systems:  S5.4.1     Baseline  check — 
minimimi  and  maximum  pedal  forces, 
S5.4.2     Fade,  S5.4.3     Fade  recovery, 
S5.7.2    Waterrecovery  test,  and  S6.10 
Brake  actuation  forces  (62  FR  52372. 
October  7,  1997).  This  exemption 
covered  Honda's  1998  CBRllOOXX 
motorcycle.  Honda  later  applied  for  an 
extension  of  its  exemption  to  September 
1,  1999,  to  cover  the  1999  model 
CBRllOOXX  motorcycle.  This  request 
was  also  granted  (63  FR  65272, 
November  25.  1998).  Now  Honda  has 
applied  for  the  exemption  to  continue 
for  another  year  to  cover  the  2000  model 
CBRllOOXX  motorcycle.  The  2000 
model  of  the  CBRllOOXX  will  be 
mechanically  identical  to  the  1999 
model.  Under  Temporary  Exemption 
No.  97-1 ,  Honda  has  sold  far  less  than 
2,500  exempted  1998  and  1999  model 
CBRllOOXX  motorcycles. 

Honda's  original  and  renewed 
requests  concern  exemption  "from  the 
requirement  of  the  minimum  hand-lever 
force  of  five  pounds  in  the  base  line 
check  for  the  fade  and  water  recovery 
tests."  The  company  continues  to 
evaluate  the  marketability  of  an 
"improved"  motorcycle  brake  system 
setting  which  is  currently  applied  to  the 
model  sold  in  Europe.  The  difference  in 
setting  is  limited  to  a  softer  master 
cylinder  return  spring  in  the  European 
version.  Using  the  softer  spring  results 
in  a  "more  predictable  (linear)  feeling 
diuing  initial  brake  lever  application," 
and  "allows  a  more  predictable  rise  in 
brake  gain."  Honda  considers  that 
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motorcycle  brake  systems  have 
continued  to  evolve  and  improve  since 
Standard  No.  122  was  adopted  in  1972, 
and  that  one  area  of  improvement  is 
brake  lever  force  which  has  gradually 
been  reduced.  However,  the  five-pound 
minimum  specification  "is  preventing 
further  development  and  improvement" 
of  brake  system  characteristics.  This 
limit,  when  applied  to  the  CBRllOOXX 
"residts  in  an  imprecise  feeling  when 
the  rider  applies  low-level  firont  brake 
lever  inputs." 

On  November  5, 1997,  Honda 
submitted  a  petition  for  rulemaking  to 
amend  Standard  No.  122  to  eliminate 
the  minimum  brake  actuation  force 
requirement.  We  granted  Honda's 
rulemaking  petition  on  March  16, 1999. 
Honda  interprets  this  action  as 
"signifying  that  the  agency  believes  a 
further  review  of  the  issues  raised  in  the 
petition  appears  to  have  merit." 

The  CBRllOOXX  is  equipped  with 
Honda's  Linked  Braking  System  (LBS) 
-which  is  designed  to  engage  both  fiY>nt 
and  rear  brakes  when  either  the  front 
brake  lever  or  the  rear  brake  pedal  is 
used.  The  LBS  differs  from  other 
integrated  systems  in  that  it  allows  the 
rider  to  choose  which  wheel  gets  the 
majority  of  braking  force,  depending  on 
which  brake  control  the  rider  uses. 

According  to  Honda,  the  overall 
braking  performance  remains 
unchanged  from  a  conforming 
motorcycle.  Exempted  CBRllOOXX 
vehicles  meet  "the  stopping  distance 
requirement  but  at  lever  forces  slightly 
below  the  minimiim." 

Honda's  Reasons  Why  a  Temporary 
Exenqition  Is  in  the  Public  Interest  and 
Consiatnit  With  Directives  of  Motor 
Vehicle  Safety 

Honda  argued  in  1997  that  granting  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  objectives 
of  traffic  safety  because  it 

.  .  .  should  improve  a  rider's  ability  to 

{trecisely  modulate  the  brake  force  at  low- 
evel  brake  lever  input  forces.  Improving  the 
predictability,  even  at  very  low-level  hnke 
lever  input,  increases  the  rider's  confidence 
in  the  motorcycle's  brake  system. 

Honda  repeated  those  argiunents  in 
1998  and  1999.  It  has  asserted  that  a 
renewal  allows  further  refinement  and 
development  of  the  LBS.  It  believes  that 
the  LBS  has  "many  desirable 
characteristics — especially  during 
emergency  braking— that  could  reduce 
the  number  of  rear  brake  locks-up 
crashes." 

Onr  Findings  in  Support  of  Granting 
Honda's  Application 

We  find  persuasive  the  same  reasons 
supporting  granting  Honda's  application 


as  we  did  before.  As  we  said  in  granting 
Honda's  initial  petition  in  1997  (62  FR 
52372): 

The  distinctive  motorcycle  brake  system 
setting  which  Honda  seeks  to  evaluate  in  the 
United  States  is  a  "new  motor  vehicle  safety 
feature"  that  can  be  evaluated  in  the  Held. 
*  *  *  Further,  the  level  of  safety  provided 
should  be  at  least  equal  to  the  level  provided 
by  Standard  No.  122  *  *    Honda  *  *  * 
asserts  that  the  lower  force  to  modulate  the 
brake  lever  would  improve  the  rider's  control 
over  the  brake  force.  This  improved  control, 
and  thus  predictability  over  the  brake's 
function,  would  also  improve  the  rider's 
confidence  in  the  brakes  and  motorcycle. 

NHTSA  conciu-s  with  Honda  that  new 
technology  that  may  lead  to  greater  rider 
control  over  the  brake  force  thus  resulting  in 
reduced  stopping  distances  and  better  crash 
avoidance  is  in  the  public  interest  and 
uuiisisteut  with  efforts  to  improve  Lmlfic 
safety. 

And  we  conclude  that  a  renewal  should 
allow  further  refinement  and 
development  of  the  LBS. 

In  consideration  of  the  foregoing,  it  is 
hereby  foimd  that  an  exemption  would 
make  easier  the  development  or  field 
evaluation  of  a  new  motor  vehicle  safety 
feattue  providing  a  safety  level  at  least 
equal  to  the  safety  level  of  Standard  No. 
122.  It  is  also  hereby  foimd  that  the 
renewal  of  the  temporary  exemption  is 
in  the  public  interest  and  consistent 
with  the  objectives  of  motor  vehicle 
safety.  Accordingly,  NHTSA  Temporary 
Exemption  No.  97-1  is  extended  to,  and 
will  expire  on,  September  1,  2000. 
(49  U.S.C.  30113;  delegation  of  authority 
at  49  CFR  1.50.) 

Issued  on  August  9, 1999. 
Ricardo  Martinez, 
Administrator. 

[FR  Doc.  99-20961  Filed  a-12-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  SafMy 
Adminlatratlon 

[Docket  No.  NHTSA  96-4357;  Notice  2] 

Aprllla,  S4>.A.;  Grant  of  Application  for 
Tamporary  Examptlon  From  Fadaral 
Motor  Vehicle  Safety  Standard  No.  123 

We  are  granting  the  application  by 
Aprilia  S.p.A.  of  Noale,  Italy,  for  a 
temporary  exemption  from  a 
requirement  of  S5.2.1  (Table  1)  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  123  Motorcycle  Controls  and 
Displays.  The  basis  of  the  request  was 
that  "compliance  with  the  standard 
woidd  prevent  the  manufacttuer  from 
selling  a  motor  vehicle  with  an  overall 
level  of  safety  at  least  equal  to  the 


overall  safety  level  of  nonexempt 
vehicles,"  49  U.S.C.  30113(b)(3)(B)(iv). 

We  published  notice  of  receipt  of  the 
application  on  August  28, 1998,  and 
provided  an  opportunity  for  comment 
(63  FR  46097). 

Paragraph  S5.2.1  of  Standard  No.  123 
requires  that,  if  a  motorcycle  is 
equipped  with  rear  wheel  brakes,  those 
brakes  be  operable  through  the  right  foot 
control,  though  the  left  handlebar  is  a 
permissible  brake  control  location  for 
motor  driven  cycles  (Item  11,  Table  1). 
Aprilia  would  like  to  use  the  left 
handlebar  as  the  control  for  the  rear 
brakes  of  its  Leonardo  150  motorcycle, 
whose  150  cc  engine  produces  more 
than  the  5  hp  maximtmi  that  separates 
motor  driven  cycles  from  motorcycles. 
The  Aprilia  can  attain  speeds  up  to  106 
km/h  (65. 7  mph).  The  frame  of  the 
Leonardo  "has  not  been  designed  to 
mount  a  right  foot  operated  brake  pedal, 
which  is  a  sensitive  pressiue  point  able 
to  apply  considerable  stress  to  the 
frame,  causing  failiue  due  to  fatigue 
*  *  *  ."  Aprilia  "intends  to  begin  sales 
into  the  United  States  for  market  testing 
purposes  during  the  1999  sales  year  and 
would  like  to  present  a  model  line 
including  the  Leonardo  150 
motorcycle."  Absent  an  exemption,  it 
would  be  unable  to  do  so  because  the 
vehicle  would  not  fully  comply  with 
Standard  No.  123.  It  requested  an 
exemption  for  calendar  years  1999  and 
2000. 

Aprilia  argued  that  the  overall  level  of 
safety  of  the  Leonardo  150  equals  or 
exceeds  that  of  a  non-exempted  motor 
vehicle  for  the  following  reasons.  The 
Leonardo  150  is  equipped  with  an 
automatic  transmission.  As  there  is  no 
foot  operated  gear  change,  "the 
operation  and  use  of  a  motorcycle  with 
an  automatic  transmission  is  similar  to 
the  operation  and  use  of  a  bicycle." 
Thus,  the  Leonardo  150  can  be  operated 
without  requiring  special  training  or 
practice.  In  response  to  NHTSA's 
justification  for  standardization  of 
motorcycle  controls,  Aprilia  argued  that 
"any  driver  will  not  hesitate  when 
confronted  with  an  emergency"  because 
"the  use  of  a  left  hand  lever  for  the  rear 
brake  is  highly  'intuitive"  and  easy  to 
use  *  *  *  ." 

Admitting  that  "the  hiunan  foot  can 
apply  much  more  force  than  can  the 
hand,"  Aprilia  believes  that  "with  the 
modem  hydraulically  activated  disc 
brakes  used  on  the  Leonardo  150,  more 
than  enough  brake  actuation  force  is 
available  from  the  hand  of  even  the 
smallest  rider."  Further,  "it  takes  much 
longer  for  the  rider's  foot  to  be  placed 
over  the  pedal,  and  the  foot  force 
applied,  than  it  does  for  the  rider  to 
reach  and  squeeze  the  hand  lever." 
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A[  1  ilia  aigued  that  "reducing  this 
"Ulency  time"  to  a  minimum, 
esp  icially  for  inexperienced  riders,  has 
obvious  safety  benefits."  Finally,  the 
hapd  lever  reduces  the  possibility  of 
I  of  control  because  of  rear  wheel 
lo<  ling  in  an  emergency  braking 
sitiation  because  of  "the  increased 
sensitivity  to  brake  feedback  with  the 

i  lever." 

irilia  pointed  out  that  European 
regipations  allow  motorcycle 
manufacturers  the  option  of  choosing 
rear  brake  application  through  either  a 
rignt  foot  or  left  handlebar  control,  and 
th^t  Australia  permits  the  optional 
Io<)ktions  for  motorcycles  of  any  size 
wim  automatic  transmissions. 

An  exemption  would  be  consistent 
with  objectives  of  motor  vehicle  safety, 
Aprilia  argued,  because  it  believes  that 
its  disc  brake  system  provides  "better 
res  iistance  to  fade  and  better 
pefformance  imder  wet  conditions." 
Thq  design  of  the  vehicle  "has  been 
tesn^d  by  long  use  in  Eiu-ope  and  the  rest 
of  me  world"  without  safety  concerns 
hei^g  raised.  An  exemption  would  be  in 
the  public  interest  because  the 
emissions  "of  the  small  engines  have 
be^|i  demonstrated  to  be  lower  than 
altbrnative  means  of  transportation  such 
as  l^ige  motorcycles  or  automobiles." 

introduction  of  "this  type  of  motor 
ve^cle  will  provide  the  American 
comumer  with  a  broader  range  of  choice 
of  jow-cost  transportation." 

ITSA  received  one  comment  on 
ilia's  application,  from  Peugeot 
Recycles  of  France,  which  supported 

order  to  grant  Aprilia's  application, 
NHITSA  must  find  that  an  exemption  is 
istent  with  the  public  interest  and 
r  vehicle  safety  (49  U.S.C.  Sec. 
30tfl3(b)(3)(A)),  and  that  compliance 
with  the  brake  control  location 
requirement  of  Standard  No.  123  would 
prevent  Aprilia  from  selling  a 
motiorcycle  with  an  overall  safety  level 
at  Uast  equal  to  the  safety  level  of  a 
nopexempt  motorcycle  (49  U.S.C.  Sec. 
30b3(b)(3)(B)(iv)). 

/ibrilia  has  correctly  identified 
NHTSA's  principal  area  of  concern:  the 
standardization  of  motorcycle  controls. 
In  Adopting  Standard  No.  123  in  April 
19^2,  effective  September  1, 1974,  the 
agency  justified  standardization  of 
motorcycle  controls  as  a  means  of 
minimizing  operator  error  in  responding 
to  Ike  motoring  environment,  saying 
that  "a  cyclist,  especially  the  novice  and 
the  cyclist  who  has  changed  from  one 
malte  of  machine  to  another,  must  not 
he  litate  when  confitinted  with  an 
enjirgency"  (37  FR  7207). 

J  Accordingly,  after  the  close  of  the 
coiiiment  period,  we  asked  Aprilia  to 


comment  oh  our  concern  that  a  left 
hand  lever-operated  rear  brake  may 
contribute  to  unfamiliarity  and  thus 
degrade  a  rider's  overall  braking  * 
reaction  beyond  what  would  exist  on  a 
motorcycle  with  conventionally 
configured  controls.  At  the  request  of 
Aprilia's  U.S.  sales  subsidiary,  Aprilia 
U.S.A.  hic.  of  Woodstock,  Georgia, 
Carter  Engineering  of  Franklin, 
Tennessee,  prepared  a  report  on 
"Motorscooter  Braking  Control  Study" 
(Report  No.  CE-99-APR-05,  May  1999) 
comparing  braking  response  times  of 
riders  using  the  left  hand  control  of  the 
Leonardo  150  and  the  right  foot  control 
of  the  Yamaha  XC-125  Riva.  We  have 
placed  a  copy  of  this  report  in  the 
docket.  Aprilia  U.S.A.  comments  that 
"(ojverall,  the  test  subjects"  reaction 
times  on  the  Leonardo  were 
approximately  20%  quicker  than  their 
reaction  times  on  the  conventional 
motorcycle."  Aprilia  believes  that  "a 
less  complex  braking  arrangement  like 
that  of  the  Leonardo  will  improve  rider 
reaction  in  an  emergency  situation."  We 
interpret  the  report  as  indicating  that  a 
Leonardo  rider's  braking  response  is  not 
likely  to  be  degraded  by  the  different 
placement  of  the  brake  controls,  thus 
directly  addressing  and  meeting  our 
safety  concern. 

With  respect  to  the  public  interest  and 
consistency  with  objectives  of  motor 
vehicle  safety,  the  available  information 
suggests  that  Aprilia's  request  to  operate 
the  rear  brake  with  the  left  hand  instead 
of  the  right  foot  may  not  degrade  the 
rider's  braking  response.  By  dlowing 
exempted  vehicles  to  be  sold  on  a 
temporary  basis  for  two  years,  it  will  be 
possible  for  us  to  gather  data  on 
operators'  experience  with  this 
alternative  rear  brake  control.  This 
information  would  allow  us  to  make  a 
more  informed  decision  about  locations 
for  motorcycle  brake  controls. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  to  require  compliance 
with  Standard  No.  123  would  prevent 
the  manufactiirer  from  selling  a  motor 
vehicle  with  an  overall  level  of  safety  at 
least  equal  to  the  overall  safety  level  of 
nonexempt  vehicles.  It  is  further  found 
that  a  temporary  exemption  is  in  the 
public  interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety. 
Accordingly,  Aprilia,  S.p.A.  is  hereby 
granted  NHTSA  Temporary  Exemption 
No.  EX99-9  from  the  requirement  of 
Item  11,  Column  2,  Table  1  of  49  CFR 
571.123  Standard  No.  123,  Motorcycle 
Controls  and  Displays,  that  the  rear 
wheel  brakes  be  operable  through  the 
right  foot  control.  This  exemption 
applies  only  to  the  Leonardo  150  and 
will  expire  on  July  1,  2001.  49  U.S.C. 


30113;  delegation  of  authority  at  49  CFR 
1.50). 

Issued  on:  August  9. 1999. 
Ricardo  Martinez, 
Administmlor. 

(FR  Doc.  99-20951  Filed  8-12-99:  8:45  am] 
BILLING  COM  4810-6»-P 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Preemption  Determination  No.  PD-15<R); 
Doclcet  No.  RSPA-«7-2968  (PDA-17(R))] 

Public  Utilttles  Commission  of  Ohio 
Requirements  for  Cargo  Tanks 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Decision  on  petition  for 
reconsideration  of  administrative 
determination  of  preemption. 

PETmONERS:  William  E.  Comley,  Inc. 

(WECCO)  and  TWC  Transportation 

Corporation  (TWC). 

STATE  LAWS  AFFECTED:  Ohio  Admin. 

Code  §4901:2-05-02. 

APPUCABLE  FEDERAL  REQUIREMENTS: 

Federal  hazardous  material 

transportation  law,  49  U.S.C.  5101  et 

seq.,  and  the  Hazardous  Materials 

Regulations  (HMR),  49  CFR  Parts  171- 

180. 

MOOES  AFFECTED:  Highway. 

SUMMARY:  RSPA  affirms  its  March  29, 
1999  determination  that  there  is 
insufficient  evidence  that  the  Public 
Utilities  Commission  of  Ohio  (PUCO) 
has  applied  or  enforced  requirements 
governing  the  transportation  of 
hypochlorite  solutions  in  any  different 
manner  than  provided  in  the  HMR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder,  Office  of  the.Chief 
Coimsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001  (Tel.  No.  202-366-4400). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

"WECCO  and  TWC  applied  to  RSPA 
for  an  administrative  determination  that 
Federal  hazardous  material 
transportation  law  preempts  an  alleged 
requirement  of  the  State  of  Ohio,  as 
supposedly  applied  and  enforced  by 
PUCO.  widi  respect  to  cargo  tank  motor 
vehicles  used  to  transport  hypochlorite 
solutions.  According  to  these  two 
companies,  PUCO  brought  enforcement 
cases  against  them  based  on  their  use  of 
a  non-DOT  specification  cargo  tank 
motor  vehicle  to  transport  hypochlorite 
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solutions  containing  more  than  5%  but 
less  than  16%  available  chlorine. 
WECCO  and  TWC  have  not  paid  the 
total  of  almost  $25,000  in  civil  penalties 
assessed  by  PUCO. 

RSPA  dismissed  the  first  application 
submitted  by  WECCO  and  TWC.  After 
considering  additional  information 
supplied  by  these  companies  in  support 
of  their  second  application,  on  October 
10, 1997,  RSPA  published  a  notice  in 
the  FedOTal  RsgiirtBr  inviting  interested 
parties  to  comment  on  these  companies' 
application.  62  PR  53049.  In  response  to 
that  notice.  PUCO  and  the  National 
Tank  Truck  Carriers,  Inc.  (NTTC) 
submitted  comments  opposing  the 
application  of  WECCO  and  TWC.  The 
aj^licants  did  not  submit  further 
comments. 

In  its  decision  in  Preemption 
Determination  (PD)  No.  15(R),  published 
in  the  Federal  Register  on  March  29, 
1999,  RSPA  found  that  written 
requirements  of  the  State  of  Ohio 
applicable  to  the  transportation  of 
hazardous  materials  are  consistent  with 
the  HMR  and  that  there  is  "no  evidence 
that  PUCO  applies  or  enforces  a  general 
requirement  for  the  use  of  a  DOT 
specification  cargo  tank  motor  vehicle  to 
transport  hypochlorite  solutions  with 
less  than  16%  available  chlorine."  64 
FR 14965. 14967.  RSPA  explained  that 
WECCO  and  TWC  could  have  appealed 
an  individual  misinterpretation  or 
misapplication  of  the  HMR's 
requirements  in  the  PUCO  enforcement 
proceedings  and  stated  that: 

As  a  general  matter,  an  inconsistent  or 
erroneous  interpretation  of  a  non-Federal 
regulation  should  be  addressed  in  the 
appropriate  State  or  local  forum,  because 
"isolated  instances  of  improper  enforcement 
(e.g.,  misinterpretation  of  regulations)  do  not 
render  such  provisions  inconsistent"  with 
Federal  hazardous  material  transportation 
law.  IR-31,  Louisiana  Statutes  and 
Regulations  on  Hazardous  Materials 
Transportation,  55  FR  25572,  25584  (June  21. 
1990),  appeal  dismissed  as  moot,  57  FR 
41165  (Sept.  9,  1992),  quoted  in  PD-4(R), 
California  Requirements  Applicable  to  Cargo 
Tanks  Transporting  Flaunmable  and 
Combustible  Liquids,  58  FR  48940  (Sept.  20, 
1993),  decision  on  reconsideration,  60  FR 
8800  (Feb.  15, 1995). 

PD-14(R),  Houston,  Texas  Fire  Code 
Requirements  on  the  Storage, 
Transportation,  and  Handling  of 
Hazardous  Materials,  63  FR  67506, 
67510  n.4  (Dec.  7, 1998),  decision  on 
petition  for  reconsideration,  64  FR 
33949  (June  24, 1999),  quoted  from  64 
FR  14967. 

In  Part  II  of  its  decision  in  PD-15(R), 
RSPA  discussed  the  applicability  of 
Federal  hazardous  material 
transportation  law  to  the  transportation 
of  hazardous  materials  in  commerce  and 


the  standards  for  making  determinations 
of  preemption.  64  FR  14965-66.  As 
explained  there,  unless  DOT  grants  a 
waivef  or  there  is  specific  auUiority  in 
another  Federal  law,  a  State  (or  other 
non-Federal)  requirement  is  preempted 
if: 

— It  is  not  possible  to  comply  with  both  the 
State  requirement  and  a  requirement  in  the 
Federal  hazardous  material  transportation 
law  or  regulations; 

— The  State  requirement,  as  applied  or 
enforced,  is  an  "obstacle"  to  accomplishing 
and  carrying  out  the  Federal  hazardous 
material  transportation  law  or  regulatidbs; 
or 

— ^The  State  requirement  concerns  a  "covered 
subject"  and  is  not  "substantively  the  same 
as"  a  provision  in  the  Federal  hazardous 
s[:aterial  transportation  law  or  regulations. 
Among  the  five  covered  subjects  are  (1) 
"the  designation,  description,  and 
classification  of  hazardous  material,"  and 
(2)  the  "packing,  repacking,  handling, 
.  labeling,  marking,  and  placarding  of 
hazardous  material." 

See  49  U.S.C.  5125  (a)  &  (b).  These 
preemption  provisions  stem  from 
congressional  findings  that  State  and 
local  laws  which  vary  bom  Federal 
hazardous  material  transportation 
requirements  can  create  "the  potential 
for  unreasonable  hazards  in  other 
jtuisdictions  and  confounding  shippers 
and  carriers  which  attempt  to  comply 
with  multiple  and  conflicting  . . . 
regulatory  requirements,"  and  that 
safety  is  advanced  by  "consistency  in 
laws  and  regulations  governing  the 
transportation  of  hazardous  materials." 
Pub.  L.  101-615  Sections  2(3)  &  2(4), 
104  Stat.  3244. 

In  PD-15(R),  RSPA  also  explained  its 
procedures  for  issuing  preemption 
determinations  and  the  rights  to  file  a 
petition  for  reconsideration  and/or 
judicial  review.  63  FR  at  67509,  67511. 

Within  the  20-day  time  period 
provided  in  49  CFR  107.211(a),  WECCO 
and  TWC  filed  a  petition  for 
reconsideration  of  PI>-15(R).  These 
companies  certified  that  they  had 
mailed  a  copy  of  their  petition  to  PUCO 
and  NTTC,  the  only  parties  that  had 
submitted  comments.  PUCO  submitted 
conunents  on  the  City's  petition  for 
reconsideration. 

n.  Petition  for  Reconsideration 

In  their  petition  for  reconsideration, 
WECCO  and  TWC  acknowledge  that  the 
State  of  Ohio  has  adopted  the  Federal 
HMR  verbatim.  They  argue  that  "RSPA's 
ruling  claim  of  'nsufficiency  of 
evidence'  is  incomprehensible,"  and 
they  present  a  lengthy  list  of  complaints 
about  the  two  enforcement  proceedings 
brought  against  them.  They  assert  such 
matters  as 


— ^The  right  of  these  companies  to 
represent  themselves  "pro  se"  in  the 
PUCO  enforcement  hearings; 

— ^The  failure  of  a  PUCO  commissioner 
to  attend  the  PUCO  enforcement 
hearings; 

— An  alleged  foilure  of  PUCO  to  serve  a 
'  'Notice  of  Apparent  Violations; 

— ^The  preponderance  of  the  evidence  in 
the  PUCO  enforcement  hearings  and 
allegations  that  "[t]he  Department 
tampered  with  evidence  and  records 
while  the  [WECCO  and  TWC]  trucks 
were  impoimded";  and 

— ^The  Ohio  Governor  and  other  State 
officials  "each  became  Party  through 
malfeasance  or  misfeasance  in  office." 

The  conclusion  of  these  parties  is  that 
"Ohio  did  enforce  a  variance  and 
conflicting  regulations  against  WEOOO 
and  TWC. "  They  state  that  it  would  be 
"wrong,  immoral,  and  illegal"  for  RSPA 
to  "violate  law  by  supporting  the  Ohio 
Department's  lawlessness." 

The  petition  for  reconsideration 
submitted  by  WECCO  and  TWC    j 
contains  the  same  arguments  as 
previously  considered  by  RSPA  in  PD- 
15(R).  These  companies  still  have  not 
provided  any  information  or  evidence 
that  PUCO  has  generally  enforced 
requirements  concerning  the 
transportation  of  hazardous  materials  in- 
a  manner  inconsistent  with  the  HMR. 
As  PUCO  states  in  its  responding 
comments,  the  petition  for 
reconsideration  "presents  nothing  new 
for  RSPA's  consideration  and,  instead, 
merely  attempts  to  once  again 
improperly  invite  RSPA  to  sit  as  an 
appeals  court." 

m.  Ruling 

RSPA  denies  the  petition  for 
reconsideration  filed  by  WECCO  and 
TWC  and  affirms  its  March  29,  1999 
determination  that  there  is  insufficient 
evidence  that  PUCO  has  applied  or 
enforced  requirements  governing  the 
transportation  of  hjrpochlorite  solutions 
in  any  different  manner  than  provided 
in  the  HMR. 

IV.  Final  Agency  Action 

In  accordance  with  49  CFR 
107.211(d),  this  decision  constitutes 
RSPA's  final  agency  action  on  the 
application  of  WECCO  and  TWC  for  a 
determination  of  preemption  as  to 
requirements  of  the  State  of  Ohio,  as 
applied  and  enforced  by  PUCO, 
concerning  the  transportation  of 
hypochlorite  solutions  in  cargo  tank 
motor  vehicles. 


!  sued  in  Washington,  DC  on  August  9, 
1999. 
Aim  I.  Roberts, 

At  siociate  Administrator  for  Hazardous 
Ml  tieriaJs  Safety. 

(F  ?JDoc.  99-21019  Filed  8-12-99;  8:45  am] 
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ARTMENT  OF  THE  TREASURY 


Nk 


cd]  nments. 


icial  Crimss  EnforcenMnt 
ork;  Proposed  Collection; 
ment  Request 

;y:  Financial  Crimes  Enforcement 
irork,  Treasury. 
ii:  Notice  and  request  for 


In  order  to  comply  with  the 
aments  of  the  Paperwork 
luction  Act  of  1995  concerning 
iposed  extensions  of  information 
[lection  requirements,  the  Financial 

les  Enforcement  Network 
^inCEN")  is  soliciting  comments 
^ceming  Internal  Revenue  Service 
>")  Form  8362,  Currency 
saction  Report  by  Casinos 
IC"),  which  is  filed  for  currency 
sactions  involving  casinos  and  card 
bs  under  the  Bank  Secrecy  Act 
regjulations. 

DiiflES:  Written  comments  must  be 
reideived  on  or  before  October  12, 1999. 
ADpRESSES:  Direct  all  written  comments 
to  ^e  Financial  Crimes  Enforcement 
Network,  Office  of  Program 
Development,  Attn.:  CTRC  Comments, 
Sttite  200,  2070  Chain  Bridge  Road, 
vUnna,  VA  22182-2536. 
roil  FURTHER  INFORMATION  CONTACT: 
R^^uests  for  additional  information  or 
fotrla  copy  of  the  form  should  be 
dinected  to  Leonard  Senia,  Senior 
Filnancial  Enforcement  Ofiicer;  Office  of 
Pibgram  Development,  (703)  905-3931; 
or  Stacie  A.  Larson,  Office  of  Chief 
Citmsel,  (703)  905-3590.  A  copy  of  the 
cikC  form,  as  well  as  all  other  forms 
retjuired  by  the  Bank  Secrecy  Act,  can 
\x  obtained  through  the  Internet  at 
ht  lp://www.treas.gov/fincen/. 
SlJH>LEMENTARY  INFORMATION:  The  Bank 
Act  (Titles  1  and  n  of  Public 
91-508),  as  amended,  codified  at 
J.S.C.  1829b,  12  U.S.C.  1951-1959. 
31 U.S.C. 5311-5314,  5316-5330, 
jfiiorizes  the  Secretary  of  the  lYeasury, 
eralia,  to  issue  regulations  requiring 
ards  and  reports  tbat  are  determined 
lave  a  high  degree  of  usefulness  in 
linal,  tax,  and  regulatory  matters, 
ilations  implementing  Title  II  of  the 
B*^  Secrecy  Act,  codified  at  31  U.S.C. 
5^|1-5314,  5316-5330,  appear  at  31 
:  Part  103.  The  authority  of  the 


Secretary  to  administer  the  Bank 
Secrecy  Act  regulations  has  been 
delegated  to  the  Director  of  FinCEN. 

Section  5313(a)  authorizes  the 
Secretary  to  issue  regulations  that 
require  a  report  when  "a  domestic 
financial  institution  is  involved  in  a 
transaction  for  the  payment,  receipt,  or 
transfer  of  United  States  coins  or 
currency  (or  other  monetary  instruments 
the  Secretary  of  the  Treasury 
prescribes),  in  an  amount, 
denomination,  or  amount  and 
denomination,  or  imder  circumstances 
the  Secretary  prescribes."  Regulations 
implementing  section  5313(a)  are  found 
at  31  CFR  103.22.  In  general,  the 
regulations  require  the  reporting  of 
transactions  in  currency  in  excess  of 
$10,000  a  day.  Casinos  as  defined  in  31 
U.S.C.  5312(a)(2)(X)  and  31  CFR 
103.11(n)(7)(i)  are  financial  institutions 
subject  to  the  currency  transaction 
reporting  requirement.  Card  club?,  as 
defined  in  31  CFR  103.11(n)(8){i),  are 
casinos  subject  to  currency  transaction 
reporting.  (See  63  FR  1919.  January  13, 
1998.)  The  Currency  Transaction  Report 
by  Casinos,  IRS  Form  8362,  is  the  form 
casinos  and  card  clubs  use  to  comply 
with  the  currency  transaction  reporting 
requirements.  

mformation  collected  on  the  CTRC  is 
made  available,  in  accordance  with 
strict  safeguards,  to  appropriate  criminal 
law  enforcement  and  regulatory 
personnel  solely  in  the  official 
performance  of  their  duties.  The 
information  contained  is  used  in 
investigations  involving  international 
and  domestic  money  laundering,  tax 
violations,  fraud,  and  other  financial 
crimes. 

This  notice  proposes  no  changes  to 
the  current  text  of  the  Form  8362  or  its 
instructions. 

In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A),  and  its 
implementing  regulations,  5  CFR  1320, 
the  following  information  concerning 
the  collection  of  information  on  Form 
8362  is  presented  to  assist  those  persons 
wishing  to  comment  on  the  information 
collection.  (Since  the  number  of 
respondents  has  increased  during  1998 
because  of  the  inclusion  of  card  clubs 
under  the  Bank  Secrecy  Act,  the 
estimates  below  are  based  on  1998 
filings.) 

Title:  Currency  Transaction  Report  by 
Casinos. 

Form  Number:  IRS  Form  8362. 

OMB  Number:  1506-0005. 

Description  of  Respondents:  Ail 
United  States  casinos  and  card  clubs 
having  gross  annual  gaming  revenues  in 
excess  of  $1  million,  except  for  casinos 
in  Nevada. 


Estimated  Number  of  Respondents: 
550. 

Estimated  Number  of  Annual 
Responses:  140,000. 

Frequency:  As  required. 

Estimate  of  Burden:  Reporting  average 
of  19  minutes  per  response; 
recordkeeping  average  of  5  minutes  per 
response. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  Reporting  burden  estimate 
=  44,333  hours;  recordkeeping  burden 
estimate  =  11,667  hours.  Intimated 
combined  total  of  56,000  hours. 

Estimate  of  Total  Annual  Cost  to 
Respondents  for  Hour  Burdens:  Based 
on  $20  per  hour,  the  total  cost  to  the 
public  is  estimated  to  be  $1,120,000. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  None. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Request  for  Comments:  FinCEN 
specifically  invites  comments  on  the 
following  subjects:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  mission  of  FinCEN,  including 
whether  the  information  shall  have 
practical  utifity;  (b)  the  accuracy  of 
FinCEN's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

In  addition,  the  Paperwork  Reduction 
Act  of  1995  requires  agencies  to 
estimate  the  total  annual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Thus,  FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate.  In 
this  connection,  FinCEN  requests 
commenters  to  identiiy  any  additional 
costs  associated  with  the  completion  of 
the  form.  These  comments  on  costs 
should  be  divided  into  two  parts:  (1) 
any  additional  costs  associated  with 
reporting;  and  (2)  any  additional  costs 
associated  with  recordkeeping. 

Responses  to  this  notice  will  be 
sununarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  August  6,  1999. 
James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 

(FR  Doc.  99-20966  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Federal  Aviation  Administration 

14CFRPart71 

[AirspMW  Dociwt  No.  9»-ASW-1 7] 

Revision  of  Class  E  Airspace;  Antlers, 
OK 

Correction 

In  rule  document  99-20083  beginning 
on  page  42591  in  the  issue  of  Thursday, 
August  5, 1390,  make  the  following 
correction(s): 

171.1    [Corractad] 

On  page  42592,  in  §  71.1,  in  the 
second  column,  in  the  5th  line  from  the 
bottom,  after  "ASW  OK"  add  "E5". 
[FR  Doc.  C9-20083  Filed  8-12-99;  8:45  am] 

BHJJNQCOM  1SO»^n-0 


National  Highway  Traffic  Safety 
Administration 

[Dociwt  No.  NHTSA-M-4038] 

Notice  of  ReceipWof  Petition  for 
Decision  that  Nonconforming  1998- 
1999  Audi  A6  Passenger  Cars  Are 
Eligible  for  Importation 

Correction 

.  In  notice  dociunent  99-20179, 
beginning  on  page  42756,  in  the  issue  of 
Thursday,  August  5, 1999,  the  docket 
line  should  appear  as  set  forth  above. 
(FR  Doc.  C9-20179  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

\Podm  No.  FR-4432-N-32] 

FMaral  ProfMrty  Sultabto  as  FadlMas 
To  AasM  ttw  HomalMS 

agency:  0£Bc8  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUIMARY:  This  Notice  identifies 
unutilized,  imdenitilized.  excess,  and 
surplus  Federal  property  reviewed  by 
HIJD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Clifibrd  Taffat,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
numbers  are  not  toll-free),  or  call  the 
toll-free  Title  V  information  line  at  1- 
800-927-7588. 

SUPPLEMENTARY  mFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  imderutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1998  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  P.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
imsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  exclusively  for  homeless  use  for 
a  period  of  60  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 


interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41 ,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-fr«e  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  otder 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program.  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

l4operties  listed  as  imsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency,  (Area-MT),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683.  Washington,  DC  20332- 
8020;  (202)  767-4184;  COE:  Ms.  Shirley 
Middleswarth,  Army  Corps  of 
Engineers,  Management  &  Disposal 
Division,  Pulaski  Building,  Room  4224. 
20  Massachusetts  Avenue,  NW, 
Washington,  DC  20314-1000;  (202)  761- 


0515;  DOT:  Mr.  Rugene  Spruill, 
Principal,  Space  Management,  SVC- 
140,  Department  of  Transportation,  400 
7th  Street.  SW,  Room  2310,  Washington. 
DC  20590;  (202)  366-4246;  ENERGY: 
Ms.  Marsha  Penhaker,  Department  of 
Energy,  Facilities  Planning  and 
Acquisition  Branch,  FM-20,  Room  6H- 
058,  Washington.  DC  20585;  (202)  586- 
0426;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration.40ffice  of  Property 
Disposal,  18th  and  F  Streets.  NW, 
Washington,  DC  20405;  (202)  501-0052; 
INTERIOR:  Mr.  Al  Barth,  Property 
Management,  Department  of  the 
Intwior,  1849  C  Street,  NW,  Mail  Stop 
5512-MIB,  Washington,  DC  20240;  (202) 
208-7283;  NAVY:  Mr.  Charles  C.  Cocks. 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Ehvision,  Naval  Facilities 
Engineering  Command.  Washington 
Navy  Yard.  1322  Patterson  Ave.,  SE. 
Suite  1000.  Washington.  EX:  20374- 
5065;  (202)  685-9200;  VA:  Mr.  Anatoli) 
Kushnir.  Director,  Asset  &  Enterprise 
Development  Service,  181B,  Department 
of  Veterans  Affoirs,  811  Vermont 
Avenue,  NW,  Room  419,  Lafayette 
Bldg.,  Washington.  DC  20420;  (202) 
565-5941 ;  (These  are  not  toll-free 
numbers). 

Dated:  August  5, 1999. 
Fred  Kamas,  Jr.. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for  8/ 
13/99 

Suitable/Available  Properties 

Buildings  (by  State) 

California 

Bldg.  604 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010237 
Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use — housing. 

Bldg.  605 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010238 
Status:  Unutilized 

Comment:  1232  sq.  it.;  stucco-wood  frame; 
'     most  recent  use — housing. 

Bldg.  612 

Point  Arena  Air  Force  Station 

Co:  Mendoci  no  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010239 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  611 
Point  Arena  Air  Force  Station 


]o:  Mendocino  CA  95468-5000 

<andhoIding  Agency:  Air  Force 

•roperty  Number:  18199010240 

Status:  Unutilized 
I  Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — ^housing. 
|ldg.  613 
;  'oint  Arena  Air  Force  Station 

k>:  Mendocino  CA  95468-5000 

.andholding  Agency:  Air  Force 
:  'roperty  Number:  18199010241 
;  itatus:  Unutilized 

( k>mment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use— housing. 

ildg.  614 

:  'Oint  Arena  Air  Force  Station 
I  k>:  Mendocino  CA  95468-5000 
•andholding  Agency:  Air  Force 
toperty  Number:  18199010242 
I  itatus:  Unutilized 
I  kimment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use— housing, 
ildg.  615 

I  "oint  Arena  Air  Force  Station 
I  k>:  Mendocino  CA  95468-5000 
1  andholding  Agency:  Air  Force 
]  toperty  Number:  18199010^43 
I  tatus:  Unutilized 
<  k>mment:  1232  sq.  ft.;  stucco-wood  fi^me; 

most  recent  use — Chousing, 
ildg.  616 

1  'oint  Arena  Air  Force  Station 
( lo:  Mendocino  CA  95468-5000 
1  andholding  Agency:  Air  Force 
I  toperty  Number:  18199010244 
i  tatus:  Unutilized 
(Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing, 
ildg.  617 

I  oint  Arena  Air  Force  Station 
I  !o:  Mendocino  CA  95468-5000 
I  andholding  Agency:  Air  Force 
I  roperty  Number:  18199010245 
!  tatus:  Unutilized 
( lomment:  1232  sq.  ft.;  stucco- wood  frame; 

most  recent  use — housing. 
^Idg.  618 

F  oint  Arena  Force  Station 
C  o:  Mendorino  CA  95468-5000 
[  andholding  Agency:  Air  Force 
[  roperty  Number:  18199010246 
!  tatus:  Unutilized 
C  bmment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use— housing;  needs  rehab. 

Bachelor  Enlisted  Quarters 
[|.S.  Coast  Guard  Station 
[  imiboldt  Bay 
i  amoa  CA  95564-9999 
t  andholding  Agency:  DOT 
F  roperty  Number:  87199810001 
E  tatus:  Unutilized 
[  omment:  2550  sq.  ft.  each,  2-story,  wood, 

most  recent  use — residential,  needs  rehab, 

off-site  use  only. 

[olorado 

;idg.#l 

I  >hn  Martin  Reservoir  Project 
!  )955  County  Road 
asty  Co:  Bent  CO  81044-9715 
[iandholding  Agency:  COE 
Property  Number:  31199930003 
3  tatus:  Unutilized 


Comment:  1400  sq.  ft.  brick  veneer,  presence 
of  asbestos/lead  paint,  most  recent  use — 
residential/office,  off-site  use  only.    . 

Bldg.  *2 

John  Martin  Reservoir  Project 

29955  County  Road 

Hasty  Co:  Bent  CO  81044-9715 

Landholding  Agency:  COE 

Property  Numbwr:  31199930004 

Status:  Unutilized 

Comment:  1400  sq.  ft.  brick  veneer,  presence 
of  asbestos/lead  paint,  most  recent  use — 
residential/office,  oS-site  use  only. 

Connecticut 

DG-12,  DG14,  DG28-DG46 
Naval  Submarine  Base  New  London 
Groton  Co:  New  London  CT  06349- 
Landholding  Agency:  Navy 
Property  Number:  77199930026 
Status:  Unutilized 

Comment:  19  detached  garages,  off-site  use 
only. 

District  of  Colimibia 

William  A.  White  Bldg. 

2700  Martin  Luther  King  Ave.,  SE 

Washington  Co:  DC  20032- 

Landholding  Agency:  GSA 

Property  Number:  54199930006 

Status:  Excess 

Comment:  150,952  sq.  ft.  on  2  acres,  needs 
repair,  presence  of  asbestos/lead  paint, 
controlled  access,  mental  hospital  campus 

GSA  Number:  4-F-DC-479. 

Idaho 

Bldg.  516 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  86348- 

Landholding  Agency:  Air  Force 

Property  Number:  18199520004 

Status:  Excess 

Comment:  4928  sq.  ft.,  1  story  wood  frame, 

presence  of  lead  paint  and  asbestos,  most 

recent  use — offices. 
Bldg.  2201 

Mountain  Home  Air  Force  Base 
Mountain  Home  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  18199520005 
Status:  Underutilized 
Comment:  6804  sq.  ft.,  1  story  wood  frame, 

most  recent  us — ^temporary  garage  for  base 

fire  dept.  vehicles,  presence  of  lead  paint 

and  asbestos  shingles. 

Indiana 

Bldg.  105,  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952— 

Landholding  Agency:  VA 

Property  Number:  97199230006 

Status:  Excess 

Comment:  310  sq.  ft.,  1  story  stone  structure, 

no  sanitary  or  heating  facilities,  Natl 

Register  of  Historic  Places. 

Bldg.  140,  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97199230007 

Status:  Excess 

Comment:  60  sq.  ft.,  concrete  block  bldg., 

most  recent  use — trash  house. 
Bldg.  7 


VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810001 

Status:  Underutilized 

Comment:  16,864  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places. 

Bldg.  10 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810002 

Status:  Underutilized 

Comment:  16,361  sq.  ft.,  presence  of  asbestos, 
most  recent  use — ^psychiatric  ward. 
National  Register  of  Historic  Places. 

Bldg  11 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810003 

Status:  Underutilized 

Comment:  16,361  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward, 
National  Register  of  Historic  Places. 

Bldg.  18 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810004 

Status:  Underutilized 

Comment:  13,802  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places. 

Bldg.  25 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810005 

Status:  Unutilized 

Comment:  32,892  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward, 
National  Register  of  Historic  Places 

Iowa 

Tract  141 

Melos,  Stanley,  Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 

Landholding  Agency:  COE 

Property  Number:  31199610005 

Statu;:  Excess 

Comment:  1104  sq.  ft.,  most  recent  use — 
storage,  needs  rehab,  possible  asbestos,  off- 
site  use  only. 

Kentucky 

Green  River  Lock  &  Dam  #3 

Rochester  Co:  Butler  KY  42273-' 

Location:  SR  70  west  from  Morgantown,  KY., 

approximately  7  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  31199010022 
Status:  Unutilized 
Comment:  960  sq.  ft.;  2  story  wood  frame; 

two  story  residence;  potential  utilities: 

needs  major  rehab. 

Kentucky  River  Lock  and  Dam  3 
Pleasure ville  Co:  Henry  KY  40057- 
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Location:  SR  421  North  from  Frankfort,  KY., 

to  highway  561,  right  on  561 

approximately  3  miles  to  site. 
Landhoiding  Agency:  COE 
Property  Number:  31199010060 
Status:  Unutilized 
Comment:  897  sq.  ft.;  2  story  wood  frame; 

structural  deficiencies. 

Bldg.  1 

Kentucky  River  Lock  and  Dam 

Carrolton  Co:  Carroll  KY  4100S- 

Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  «227  to  Highway  320,  then  left 

for  about  1.5  miles  to  site. 
Landhoiding  Agency:  COE 
Property  Number.  31199011628 
Status:  Unutilized 
Comment:  1539  sq.  ft.;  2  story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab. 

Bldg.  2 

Kentucky  River  Lock  and  Dam 

Carrolton  Co:  Carroll  KY  41008- 

Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  #227  to  Highway  320,  then  left 

for  about  1.5  miles  to  site. 
Landhoiding  Agency:  COE 
Property  Number:  31199011629 
Status:  Unutilized 
Comment:  1530  sq.  ft.;  2  story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab. 
Utility  Bldg.  Nolin  River  Lake 
Moutardier  Recreation  Site 
Co:  Edmonson  KY 
Landhoiding  Agency:  COE 
Property  Number:  31199320002 
Status:  Unutilized 
Comment:  541  sq.  ft,  concrete  block,  off-site 

use  only. 

Bldg. 

Rough  River  Lake  Project 

Louisville  Co:  Breckenridge  KY  40232- 

Landholding  Agency:  COE 

Property  Number:  31199920001 

Status:  Excess 

Comment:  469  sq.  ft.,  concrete  block,  most 

recent  use — water  treatment,  off-site  use 

only. 

Missouri 

Riverlands  Ofc.  Bldg. 

Melvin  Price  Locks  &  Dam 

Access  Road 

West  Alton  Co:  St.  Charles  MO  63386- 

Landholding  Agency:  COE 

Property  Number:  31199730001 

Status:  Excess 

Comment:  5000  sq.  ft.,  steel,  most  recenl 

use— office,  flood  damaged,  off-site  use 

only. 
Project  Residence 
Long  Branch  Lake 
30186  Visitor  Center  Road 
Macon  MO  63552- 
Landholding  Agency:  COE 
Property  Number:  31199830001 
Status:  Excess 

Comment:  1440  sq.  ft.,  off-site  use  only. 
Proj.  Residence  #1 
Stockton  Lake 

Stockton  Co:  Cedar  MO  65785- 
Landholding  Agency:  COE 
Property  Number:  31199840001 
Statiis:  Excess 


Comment:  1260  sq.  ft.  w/attached  garage, 

most  recent  use — residence,  off-site  use 

only. 
Proj.  Residence  #2 
Stockton  Lake 

Stockton  Co:  Cedar  MO  65785- 
Landholding  Agency:  COE 
Property  Number:  31199840002 
Status:  Excess 
Comment:  1260  sq.  ft.  w/attached  garage, 

most  recent  use — residence,  off-site  use 

only. 

Montana 

Bldg.  112 

Forsyth  Training  Site 
Co:  Rosebud  MT 
Landhoiding  Agency:  Air  Force 
Property  Number:  18199610002 
Status:  Unutilized    - 
Comment:  586  sq.  ft.,  recent  use — cold 
storage. 

Nebraska 

Bldg.  20 

Offiitt  Communications  Annex  4 
Silver  Creek  Co:  Nance  NE  68663- 
Landholding  Agency:  Air  Force 
Property  Number:  18199610004 
Status:  Unutilized 

Comment:  4714  sq.  ft.,  most  recent  use — 
dormitory  needs  major  repair. 

New  Jersey        \ 

Naval  Reserve  (Jenter 

53  Hackensack  Ave. 

Keamy  Co:  Hudson  NJ  07302- 

Landholding  Agency:  Navy 

Property  Number:  77199930038 

Status:  Excess 

Comment:  12,180  sq.  ft.,  minor  repairs 

needed  on  2.63  acres,  most  recent  use — 

office. 

New  Mexico 

16  Bldgs.,  Type  A 

Kirtland  AFB 

Duplex  Houses 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 

Location:  2160-2162,  2157,  2155,  2148,  2139, 

2137,  2130,  2129,  2117,  2113,  2109,  2107, 

2102,  2100 
Landhoiding  Agency:  Air  Force 
Property  Number:  18199910013 
Status:  Unutilized 
Conmient:  2733  sq.  ft.,  presence  of  lead,  most 

recent  use — residential,  off-site  use  only. 
12  Bldgs.,  Type  B 
Kirtland  AFB 
Duplex  Hguses 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 
Location  #2158,  2149,  2147,  2136,  2132, 

2125-2128,  2121,  2115,  2103 
Landhoiding  Agency:  Air  Force 
Property  Number:  18199910014 
Status:  Unutilized 
Comment:  2735  sq.  ft.,  presence  of  lead,  most 

recent  use — residential,  off-site  use  only. 
15  Bldgs.,  Type  C 
Kirtland  AFB 
Duplex  Houses 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 
Location:  #2164,  2159,  2156,  2150.  2142. 

2143,  2140,  2135,  2122-2124,  2120,  2110, 

2108,  2104 
Landhoiding  Agency:  Air  Force 


Property  Number  18199910015 
Status:  Unutilized 

Conunent:  2790  sq.  ft.,  presence  of  lead,  most 
recent  use — residential,  off-site  use  only. 

6  Bldgs.,  Type  D 

Kirtland  AFB 

Duplex  Houses 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 

Location:  #2165,  2163,  2144.  2131.  2106. 

2105 
Landhoiding  Agency:  Air  Force 
Property  Number  18199910016 
Status:  Unutilized 
Comment:  2936  sq.  ft.,  presence  of  lead,  most 

recent  use — residential,  off-site  use  only. 

9  Bldg.,  Type  E 

Kirtland  AFB 

Single  Units 

Kirtland  AFB  Co:  Bernalillo  NM  87117— 

5000 
Location:  #2153.  2151,  2134,  2141.  2133, 

2119,2112.2111,2101 
Landhoiding  Agency:  Air  Force 
Property  Number:  18199910017 
Status:  Unutilized 
Comment:  1482  sq.  ft.,  presence  of  lead,  most 

recent  use — residential,  off-site  use  only. 

Quarters  1 

Cochiti  Lake  Project 

Pena  Blanca  Co:  Sandoval  NM  87041- 

Landholding  Agency:  COE 

Property  Number:  31199930005 

Status:  Unutilized 

Comment:  1400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

QtrsNo.  2 

Cochiti  Lakes  Project 

Pena  Blanca  Co:  Sandoval  NM  87041- 

Landholding  Agency:  COE 

Property  Number:  31199930006 

Status:  Unutilized 

Comment:  1400  sq.  ft.,  presence  of  asbestos/ 
lead,  most  recent  use — storage,  off-site  use 
only. 

Qtrs.  No.  3 

Cochiti  Lake  Project 

Pena  Blanca  Co:  Sandoval  NM  87041- 

Landholding  Agency:  COE 

I»roperty  Number:  31199930007 

Status:  Unutilized 

Comment:  1400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only. 

New  York 

Bldgs.  1106  &  184  acres 

Forestport  Test  Annex 

Forestport  Co:  Oneida  NY  13338- 

Landholding  Agency:  Air  Force 

Property  Number  18199920028 

Status:  Unutilized 

Comment:  11,760  sq.  ft.  on  184  acres,  most 
recent  use — research  lab,  presence  of 
asbestos/lead  paint/endangered  species. 

Bldg.  1105 

Forestport  Test  Annex 

Forestport  Co:  Oneida  NY  13338- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920029 

Status:  Unutilized 

Comment:  1920  sq.  ft.,  most  recent  use — cold 

rsch.  equip,  storage,  presence  of  asbestos 

lead  paint. 
Bldg.  1452  &  297  acres 
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i  ^  VA  Test  Annex 

' '  )wn  of  Ava  Co:  Oneida  NY  13303- 

1 .  indholding  Agency:  Air  Force 

I  *  operty  Numlwr:  18199920030 

I I  atus:  Unutilized 

(^)mment:  11,000  sq.  ft.  on  297  acres  (67 
acres  of  wetland),  most  recent  use — 
electronic  research  testing,  presence  of 
asbestos/lead  paint. 

1 1  dg.  1453 

i  i  VA  Test  Annex 

'  'i»wn  of  Ava  Co:  Oneida  NY  13303- 

1 J  indholding  Agency:  Air  Force 

!':  operty  Number:  18199920031 

i  :i  atus:  Unutilized 

'  ( ^  >nunent:  266  sq.  ft.,  most  recent  use — 
generator  bldg.,  presence  of  asbestos. 

1 1  dg.  1454 

i  i  VA  Test  Annex 

I  ■  )wn  of  Ava  Co:  Oneida  NY  13303- 
I J  indholding  Agency:  Air  Force 

I I  operty  Number:  18199920032 
i  1  atus:  Unutilized 

(!()mment:  53  sq.  ft.,  most  recent  use — switch 
station,  presence  of  asbestos. 

Nirth  Dakota 

1 1  obiie  Home 

ri  act  V1999.  Little  Knife 

CiibinSite 

I  i  ke  Sakakawea  Co:  Mountrail  ND  00000- 

I  i  ndholding  Agency:  COE 

I I  operty  Number:  31199930002 
£  t  atus:  Excess 

C  *  mment:  1040  sq.  ft.  double-wide  mobile 

liome,  needs  repairs,  off-site  use  only. 
C I  do 

I  i  rker  Historic  House 

V  /  illow  Island  Locks  and  Dam 

^  [( (wport  Co:  Washington  OH  45768-9801 

1  c  cation:  Located  at  Lock  site,  downstream 
of  lock  and  dam  structure 

L  iidholding  Agency:  COE 

Frbperty  Number:  31199120018 

S  t  itus:  Unutilized 

C  c  mment:  1600  sq.  ft.  bldg.  with  Vz  acre  of 
and,  2  story  brick  frame,  needs  rehab,  on 
^latl  Register  of  Historic  Places,  no  utilities, 
jff-site  use  only. 

£  1  railing  No.  2 

£  ( laware  Lake,  Highway  23 

^<l^th 

EdawareOH43015- 

L  a  ndholding  Agency:  COE 

PH>perty  Number:  31199810005 

Sti  ttus:  Excess 

C  c  mment:  2-story  brick  w/basement,  most 
ecent  use — ^residential,  presence  of 
isbestos/lead  paint,  of-site  use  only. 

Cjl  laboma 

Her  Treatment  Plant 

lie  Starr,  Eufaula  Lake 

raula  Co:  Mcintosh  OK  74432- 

idholding  Agency:  COE 
Property  Number:  31199630001 
S  itus:  Excess 

C  nunent:  16'xl6',  metal,  off-site  use  only, 
witer  Treatment  Plant 
Gaptry  Creek,  Eufaula  Lake 
Eiiifaula  Co:  Mcintosh  OK  74432- 
Uiiidholding  Agency:  COE 
PHperty  Number:  311 99630002 
S  i  tus:  Excess 
C )  mment:  12'xl6'.  metal,  off-site  use  only. 


Pennsylvania 

Mahoning  Creek  Reservoir 

New  Bethlehem  Co:  Armstrong  PA  16242- 

Landholding  Agency:  COE 

Property  Number:  31199210008 

Status:  Unutilized 

Comment:  1015  sq.  ft.,  2  story  brick 

residence,  off-site  use  only. 
Dwelling 

Lock  &  Dam  6,  Allegheny 
River.  1260  River  Rd 
Freeport  Co:  Armstrong  PA  16229-2023 
Landholding  Agency:  COE 
Property  Number:  311996210008 
Status:  Unutilized 
Comment:  2652  sq.  ft.,  3-story  brick  house,  in 

close  proximity  to  Lock  and  Dam,  available 

for  interim  use  for  nonresidential  purposes. 
Govt.  Dwelling 
Youghiogheny  River  Lake 
Confluence  Co:  Fayette  PA  15424-9103 
Landholding  Agency:  COE 
Property  Number:  31199640002 
Status:  Unutilized 
Comment:  1421  sq.  ft.,  2-story  brick  w/ 

basement,  most  recent  use — residential. 
.  Dwelling 

Lock  &  Dam  4,  Allegheny  River 
Natrona  Co:  Allegheny  PA  15065-2609 
Landholding  Agency:  COE 
Property  Number:  31199710009 
Status:  Unutilized 
Comment:  1664  sq.  ft.,  2-story  brick 

residence,  needs  repair,  off-site  use  only. 
Dwelling  #1 
Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 
Landholding  Agency:  COE 
Property  Number:  31199740002 
Status:  Excess 
Comment:  2030  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 

Dwelling  #12 

Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 

Landholding  Agency:  COE 

Property  Number:  31199740003 

Status:  Excess 

Comment:  3045  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 

Dwelling  #13 
Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 
Landholding  Agency:  COE 
Property  Number:  31199740004 
Status:  Excess 

Comment:  1847  sq.  ft.,  most  recent  use — 
office,  good  condition,  off-site  use  only. 

Govt  Dwelling 

East  Branch  Lake 

Wilcox  Co:  Elk  PA  15870-9709 

Landholding  Agency:  COE 

Property  Number:  311 99740005 

Status:  Underutilized 

Comment:  approx.  5299  sq.  ft.,  1-story,  most 

recent  use — ^residence,  off-site  use  only. 
Dwelling  #1 
Loyalhanna  Lake 

Sal'tsburg  Co:  Westmoreland  PA  15681-9302 
Landholding  Agency:  COE 
Property  Number:  31199740006 
Status:  Excess 


Comment:  1996  sq.  ft.,  most  recent  use — 
residential,  good  condition,  off-site  use 
only. 

Dwelling  #2 

Loyalhanna  Lake 

Saltsburg  Co:  Westmoreland  PA  15681-9302 

Landholding  Agency:  COE 

Property  Numb«r:  31199740007 

Status:  Excess 

Comment:  1996  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 

Dwelling  #1 

Woodcock  Creek  Lake 

Saegertown  Co:  Crawford  PA  16433-0629 

Landholding  Agency:  COE 

Property  Number:  31199740008 

Status:  Excess 

Comment:  2106  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only. 

Dwelling  #2 

Lock  &  Dam  6. 1260  River  Road 

Freeport  Co:  Armstrong  PA  16229-2023 

Landholding  Agency:  COE 

Property  Number:  31199740009 

Status:  Excess 

Comment:  2652  sq.  ft.,  most  recent  use- 
residential,  good  condition,  off-site  use 
only. 

Dwelling  #2 

Youghiogheny  River  Lake 
Confluence  Co:  Fayette  PA  15424-9103 
Landholding  Agency:  COE 
Property  Number:  31199830003 
Status:  Excess 

Comment:  1421  sq.  ft.,  2-story  +  basement, 
most  recent  use — residential. 

Bldg.  25— VA  Medical  Center 
Delafield  Road 

Pittsburgh  Co:  Allegheny  PA  15215- 
Landholding  Agency:  VA 
Property  Number:  97199210001 
Status:  Unutilized 

Comment:  133  sq.  ft.,  one  story  brick  guard 
house,  needs  rehab. 

Bldg.  3,  VAMC 

1 700  South  Lincoln  Avenue 

Lebanon  Co:  Lebanon  PA  17042- 

Landholding  Agency:  VA 

Property  Number:  97199230012 

Status:  Underutilized 

Comment:  portion  of  bldg.  (3850  and  4360  sq. 

ft.),  most  recent  use — storage,  second 

floor — lacks  elevator  access. 

South  DakoU 

West  Communications  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  18199340051 

Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage. 

Tennessee 

Cheatham  Lock  &  Dam 

Tract  D,  Lock  Road 

Nashville  Co:  Davidson  TN  37207- 

Landholding  Agency:  COE 

Property  Niunber:  31199520003 

Status:  Unutilized 
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Conunent:  1100  sq.  ft.  w/storage  bldgs  on  7 
acres,  needs  major  rehab,  contamination 
issues,  1  acre  in  fldwy,  off-site  use  only 
modif.  to  struct,  subj.  to  approval  of  St. 
Hist.  Presv.  Ofc. 

Utah 

Salt  Lake  City  Admin.  Bldg. 

1745  W  1700  S 

Salt  Lake  City  Co:  UT  84104- 

Landholding  Agency:  GSA 

Property  Number  54199930005 

Status:  Surplus 

Comment:  36,060  sq.  ft.,  2-story  concrete/ 

brick,  needs  repair,  presence  of  asbestos, 

most  recent  use— office/storage. 
GSA  Number:  7-G-UT-429 

Vtrginia 

Peters  Ridge  Site 

Gathright  Dam 

Covington  VA 

Landhoiding  Agency:  COE 

Property  Number:  31199430013 

Status:  Excess 

Comment:  64  sq.  ft.,  metal  bldg. 

Metal  Bldg. 

John  H.  Kerr  Dam  ft  Reservoir 
Co:  Boydton  VA 
Landhoiding  Agency:  COE 
Property  Number:  31199620009 
Status:  Excess 

Comment:  800  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only. 

West  Virginia 

Dwelling  1 

Summersville  Lake 

Summersville  Co:  Nicholas  WV  26651-9802 

Landhoiding  Agency:  COE 

Property  Number:  31199810003 

Status:  Excess 

Conunent:  1200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — residential, 

off-site  use  only. 
Dwelling  2 
Sutton  Lake 

Sutton  Co:  Braxton  WV  26651-9802 
Landhoiding  Agency:  COE 
Property  Number  31199810004 
Status:  Excess 
Comment:  1100  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only. 

Wisconsin 

Former  Lockmaster's  Dwelling 

Cedar  Locks 

4527  East  Wisconsin  Road 

Appleton  Co:  Outagamie  WI  54911- 

Landholding  Agency:  COE 

Property  Number  31199011S24 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access. 

Former  Lockmaster's  Dwelling 

Appleton  4th  Lock 

90S  South  Lowe  Street 

Appleton  Co:  Outagamie  Wl  54911- 

Landholding  Agency:  COE 

Property  Number:  31199011525 

Status:  Unutilized 

Comment:  908  sq.  ft.;  2  story  wood  ft^me 

residence;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Kaukauna  1st  Lock 
301  Canal  Street 


Kaukauna  Co:  Outagamie  WI  54131- 

Landholding  Agency:  COE 

Property  Number:  31199011527 

Status:  Unutilized 

Comment:  1290  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab;  secured  ai«a  with 

alternate  access. 
Former  Lockmaster's  Dwelling 
Appleton  1st  Lock 
905  South  Oneida  Street 
Appleton  Co:  Outagamie  WI  54911— 
Landhoiding  Agency:  COE 
Property  Number:  31199011531 
Status:  Unutilized 
Comment:  1300  sq.  ft.;  potential  utilities;  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access. 
Former  Lockmaster's  Dwelling 
Rapid  Croche  Lock 
Lock  Road 

Wrightstown  Co:  Outagamie  WI  54180- 
Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Landhoiding  Agency:  COE 
Property  Number:  31199011533 
Status:  Unutilized 
Comment:  1952  sq.  ft.;  2  story  wood  frame 

residence;  potential  utilities;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Little  KauKauna  Lock 

Little  KauKauna 

Lawrence  Co:  Brown  WI  54130- 

Location:  2  miles  southeasterly  bova 
intersection  of  Lost  Dauphin  Road  (County 
Trunk  Highway  "D")  and  River  Street. 

Landhoiding  Agency:  COE 

Property  Number:  31199011535 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 
fi^me  residence;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Little  Chute,  2nd  Lock 

214  Mill  Street 

Little  Chute  Co:  Outagamie  WI  54140- 

Landholding  Agency:  COE 

Property  Number:  31199011536 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/ wood 
frame  residence;  potential  utilities;  needs 
rehab;  secured  area  with  alternate  access. 

Bldg.  8 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Landholding  Agency:  VA 

Property  Number:  97199010056 

Status:  Underutilized 

Comment:  2200  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  potential  utilities, 
structural  deffciencies,  needs  rehab. 

Land  (by  State) 

Alabama 

VA  Medical  Center 
VAMC 

Tuskegee  Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number:  97199010053 
Status:  Underutilized 
Comment:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped. 

Arkansas 

Parcel  01 
DeCray  Lake 


Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  31199010071 

Status:  Unutilized 

Comment:  77.6  acres. 

Parcel  02 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  31199010072 

Status:  Unutilized 

Comment:  198.5  acres. 

Parcel  03 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  31199010073 

Status:  Unutilized 

Comment:  50.4C  acres. 

Parcel  04 

DeGray  Lake 

Section  24,  25,  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  31199010074 

Status:  Unutilized 

Comment:  236.37  acres. 

Parcel  05 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Qark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  31199010075 

Status:  Unutilized 

Comment:  187.30  acres. 

Parcel  06 

DeCray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  31199010076 

Status:  Unutilized 

Comment:  13.0  acres. 

Parcel  07 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Springs  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  31199010077 

Status:  Unutilized 

Comment:  0.27  acres. 

Parcel  08 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Niunber:  31199010078 

Status:  Unutilized 

Comment:  14.6  acres. 

Parcel  09 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  31199010079 

Status:  Unutilized 

Conunent:  6.60  acres. 

Parcel  10 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 


;  -  uidholding  Agency:  COE 

1  •  -operty  Number:  31 199010080 

I  >  atus:  Unutilized 

I  ]  imment:  4.5  acres. 

1 » ircel  11 

1 }  sCray  Lake 

!  'f  sction  19 

i  Ukadelphia  Co:  Hot  Spring  AR  71923-9361 

1 .  uidholding  Agency:  COE 

1  *  ■operty  Number:  31 199010081         ^ 

!  I  atus:  Unutilized 

( ]  }mment:  19.50  acres. 

]  J  ike  Greeson 

ilitction  7,  8and  18 

]  4urfreesboro  Co:  Pike  AR  71958-9720 

]  .indholding  Agency:  COE 

I  \  operty  Number:  31199010083 

!  I  atus:  Unutilized 

( ^  >mment:  46  acres. 

( ]i  difomia 

I4nd 

'  150  Clement  Street 

J  l(  in  Francisco  Co:  San  Francisco  CA  94121- 

1 ,4ndholding  Agency:  VA 

I '1  operty  Number:  97199240001 

i  'A  atus:  Underutilized 

( '•!  >mment:  4  acres;  landslide  area.  - 

Inwa 

^  ( 1.66  acres 

\ '  K  Medical  Center 

1 M5  West  Pleasant  St. 

I  ipoxville  Co:  Marion  lA  50138- 
1 4ndholding  Agency:  VA 

i  toperty  Nvunber:  971 99640002 
i  1  atus:  Unutilized 
( li  imment:  golf  course,  easement 
requirements. 

liiinsas 

I I  reel  1 

i  ]  Dorado  Lake 

{<iction  13,  24,  and  18 

( jjae  County)  Co:  Butler  KS 

I  i  ndholding  Agency:  COE 

I I  operty  Number:  31199010064 
£  I  itus:  Unutilized 

( '*  imment:  61  acres;  most  recent  use- 
recreation. 

I  .i  tntucky 

Ti  act  2625 

I  <  rkley  Lake,  Kentucky,  and 

I I  innessee 

C  i  idiz  Co:  Trigg  KY  42211- 

I  ( cation:  Adjoining  the  village  of  Rockcastle. 

I  { ndholding  Agency:  COE 

F I  operty  Number:  31 199010025 

£  t  itus:  ^cess 

C  <  imment:  2.57  acres;  rolling  and  wooded. 

I I  act  2709-10  and  2710-2 

I  arkley  Lake,  Kentucky  and 

Icnnessee 

C  ( diz  Co:  Trigg  KY  42211- 

I  c  cation:  2'A  miles  in  a  southerly  direction 

Tom  the  village  of  Rockcastle. 
L  B  ndholding  Agency:  COE 
F^>perty  Number:  31199010026 
S  tatus:  Excess 
C  4nirnent:  2.00  acres;  steep  and  wooded. 

I I  act  2708-1  and  2709-1 

E  e  rkley  Lake,  Kentucky  and 
1  e  nnessee 

C  a  diz  Co:  Trigg  KY  42211- 
L  c  cation:  2*/2  miles  in  a  southerly  direction 
rom  the  village  of  Rockcastle. 


Landholding  Agency:  COE 
Property  Number:  31199010027 
Status:  Excess 

Comment:  3.59  acres;  rolling  and  wooded;  no 
utilities. 

Tract  2800 

Barkley  Lake,  Kentucky  and 

Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  4Vz  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number:  31199010028 
Status:  Excess 

Comment:  5.44  acres;  steep  and  wooded. 
Tract  2915 

Barkley  Lake,  Kentucky  and 
Tennessee 

Cadiz  Co:  Trigg  KY  42211- 
Location:  6V2  miles  west  of  Cadiz. 
Landholding  Agency:  COE 
Property  Number:  31199010029 
Status:  Excess 
Comment:  5.76  acres;  steep  and  wooded;  no 

utilities. 
Tract  2702 

Barkley  Lake,  Kentucky  and 
Tennessee 

Cadiz  Co:  Trigg  KY  42211- 
Location:  1  mile  in  a  southerly  direction  from 

the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number:  31199010031 
Status:  Excess 

Comment:  4.90  acres;  wooded;  no  utilities. 
Tract  4318 

Barkley  Lake,  Kentucky  and 
Tennessee 

Canton  Co:  Trigg  KY  42212- 
Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY.  on  the  waters  of  Hopson 

Creek. 
Landholding  Agency:  COE 
Property  Number:  31199010032 
Status:  Excess 

Comment:  8.24  acres;  steep  and  wooded. 
Tract  4502 

Barkley  Lake,  Kentucky  and 
Teimessee 

Canton  Co:  Trigg  KY  42212- 
Location:  3V2  miles  in  a  southerly  direction 

from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  3 1 1 9901 0033 
Status:  Excess 

Comment:  4.26  acres;  steep  and  wooded. 
Tract  4611 

Barkley  Lake,  Kentucky  and 
Tennessee 

Canton  Co:  Trigg  KY  42212- 
Location:  5  miles  south  of  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  31199010034 
Status:  Excess 
Comment:  10.51  acres;  steep  and  wooded;  no 

utilities. 
Tract  4619 

Barkley  Lake,  Kentucky  and  - 
Tennessee 

Canton  Co:  Trigg  KY  42212- 
Location:  4V2  miles  south  bom  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  31199010035 
Status:  Excess 


Comment:  2.02  acres;  steep  and  wooded;  no 
utilities. 

Tract  4817 

Barkley  Lake,  Kentucky  and 

Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  6V2  miles  south  of  Canton,  KY. 

Landholding  Agency:  COE 

Property  Number:  31199010036 

Status:  Excess 

Comment:  1.75  acres;  wooded. 

Tract  1217 

Barkley  Lake,  Kentucky  and 

Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  On  the  north  side  of  the  Illinois 

Central  Railroad. 
Landholding  Agency:  COE 
Property  Number:  31199010042 
Status:  Excess 

Comment:  S.80  acres;  steep  and  woodnd. 
Tract  1906 

Barkley  Lake,  Kentucky  and 
Teimessee 

Eddyville  Co.  Lyon  KY  42030- 
■Location:  Approximately  4  miles  east  of 

Eddyville,  KY.  * 

Landholding  Agency:  COE 
Property  Number:  31199010044 
Status:  Excess 
Comment:  25.86  acres;  rolling  steep  and 

partially  wooded;  no  utilities. 
Tract  1907 

Barkley  Lake,  Kentucky  and 
'  Tennessee 
Eddyville  Co:  Lyon  KY  42038-  - 
Location:  On  the  waters  of  Pilfen  Creek,  4 

miles  east  of  Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number;  31199010045 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utihties. 
Tract  2001  #1 

Barkley  Lake,  Kentucky  and 
Tennessee 

Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4^/z  miles  east  of 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number:  31199010046 
Status:  Excess 
Comment:  47.42  acres;  steep  and  wooded;  no 

utilities. 

Tract  2001  #2 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4V^  miles  east  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010047 
Status:  Excess 
Comment:  8.64  acres;  steep  and  wooded;  no 

utilities. 
Tract  2005 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  5V2  miles  east  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010048 
Status:  Excess 
Comment:  4.62  acres;  steep  and  wooded;  no 

utilities. 
Tract  2307 
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Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  7V2  miles 

southeasterly  of  Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number  31199010049 
Status:  Excess 
Comment:  11.43  acres;  steep:  rolling  and 

wooded;  no  utilities. 

Tract  2403 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  7  miles 

southeasterly  of  Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number  31199010050 
Status:  Excess 
Comment:  1.56  acres;  steep  and  wooded;  no 

utilities. 

Tract  2504 

Barkley  Lake,  Kentuck}'  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  9  miles 

southeasterly  of  Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010051 
Status:  Excess 
Comment:  24.46  acres;  steep  and  wooded;  no 

utilities. 

Tract  214 

Barkley  Lake,  Kentucky  and  Teimessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  the  Illinois  Central 

Railroad,  1  mile  east  of  the  Cumberland 

River 
Landholding  Agency:  COE 
Property  Number:  31199010052 
Status:  Excess 
Comment:  5.5  acres;  wooded;  no  utilities. 

Tract  215 

Barkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivera  Co:  Lyon  KY  42045- 

Location:  5  miles  southwest  of  Kuttawa 

Landholding  Agency:  COE 

Property  Number:  31199010053 

Status:  Excess 

Comment  1.40  acres;  wooded:  no  utilities. 

Tract  241 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010054 
Status:  Excess 
Comment:  1.26  acres;  steep  and  wooded;  no 

utilities. 
Tracts  306,  311,  315  and  325 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  2.5  miles  southwest  of  Kuttawa, 

KY,  on  the  waters  of  Cypress  Creek 
Landholding  Agency:  COE 
Property  Number:  31199010055 
Status:  Excess 
Comment:  38.77  acres;  steep  and  wooded;  no 

utilities. 
Tracts  2305.  2306,  and  2400-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  6'/^  miles  southeasterly  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010056 
Status:  Excess 


Comment:  97.66  acres;  steep  rolling  and 
wooded:  no  utilities. 

Tract  500-2 

Barkley  Lake,  Kentucky  and  Tennessee 

Kuttawa  Co:  Lyon  KY  42055- 

Location:  Situated  on  the  waters  of  Poplar 

Creek,  approximately  1  mile  southwest  of 

Kuttawa,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010057 
Status:  Excess 
Comment:  3.58  acres;  hillside  ridgeland  and 

wooded;  no  utilities. 
Tracts  5203  and  5204 
Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  *CY  42212- 
Location:  Village  of  Linton,  KY  state  highway 

1254 
Landholding  Agency:  COE 
Property  Number:  31199010058 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded;  no  utilities. 

Tract  5240 

Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  1  mile  northwest  of  Linton,  KY 
Landholding  Agency:  COE 
Property  Nimiber:  31199010059 
Status:  Excess 

Comment:  2.26  acres;  steep  and  wooded;  no 
utilities. 

Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  4*/^  miles  south  from  Canton.  KY 

Landholding  Agency:  COE 

Property  Number:  31199011621 

Status:  Excess 

Comment:  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  4619-B 

Barkley  Lake.  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4^/^  miles  south  from  Canton,  KY 
Landholding  Agency:  COE 
Property  Nimiber:  31199011622 
Status:  Excess 
Comment:  1.73  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  2403-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  7  miles  southeasterly  &t>m 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  31199011623 
Status:  Unutilized 
Conunent:  0.70  acres,  wooded;  subject  to 

utility  easements. 

Tract  241-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  Old  Henson  Ferry  Road, 

6  miles  west  of  Kuttawa,  KY 
Landholding  Agency:  COE 
Property-Number:  31199011624 
Status:  Excess 
Conunent:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements. 

.   Tracts  212  and  237 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 
west  of  Kuttawa,  KY 


Landholding  Agency:  COE 
Property  Number:  31199011625 
Status:  Excess 

Comment:  2.44  acres;  steep  and  wooded; 
subject  to  utility  easements. 

Tract215-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  Ky  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number:  31199011626 
Status:  Excess 

Comment:  1.00  acres;  wooded;  subject  to 
utility  easements. 

Tract  233 

Barkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon  Ky  42045- 

Location:  5  miles  southwest  of  Kuttawa 

Landholding  Agency:  COE 

Property  Number:  31199011627 

Status:  Excess 

Ccmunent:  1.00  acres;  wooded;  subject  to 
utility  easements. 

Tract  B — Markland  Locks  &  Dam 

Hwy  42,  3.5  miles  downstream  of  Warsaw 

Warsaw  Co:  Gallatin  KY  41095- 

Landholding  Agency:  COE 

Property  Number:  31199130002 

Status:  Unutilized 

Comment:  10  acres,  most  recent  use- 
recreational,  possible  periodic  flooding. 

Tract  A — ^Markland  Locks  &  Dam 

Hwy  42,  3.5  miles  downstream  of  Warsaw 

Warsaw  Co:  Gallatin  KY  41095- 

Landholding  Agency:  COE 

Property  Number:  31199130003 

Status:  Unutilized 

Comment:  8  acres,  most  recent  use — 
recreational,  possible  periodic  flooding. 

Tract  C— Markland  Locks  &  Dam 

Hwy  42,  3.5  miles  downstream  of  Warsaw 

Warsaw  Co:  Gallatin  KY  41095- 

Landholding  Agency:  COE 

Property  Number:  31199130005 

Status:  Unutilized 

Comment:  4  acres,  most  recent  use — 
recreational,  possible  periodic  flooding. 

Tract  N-819 

Dale  Hollow  Lake  &  Dam  Project 
niwill  Creek,  Hwy  90 
Hobart  Co:  Clinton  KY  42601- 
Landholding  Agency:  COE 
Property  Number:  31199140009 
Status:  Underutilized 
Comment:  91  acres,  most  recent  use — 
hunting,  subject  to  existing  easements. 

Portion  of  Lock  &  Dam  No.  1 

Kentucky  River 

Carrolton  Co:  Carroll  KY  41008-0305 

Landholding  Agency:  COE 

Property  Number:  31199320003 

Status:  Unutilized 

Comment:  approx.  3.5  acres  (sloping),  access 

monitored. 
Portion  of  Lock  &  Dam  No.  2 
Kentucky  River 

Lockport  Co:  Henry  KY  40036-9999 
LancDiolding  Agency:  COE 
Property  Number:  31199320004 
Status:  Underutilized 
Comment:  approx.  13.14  acres  (sloping), 

access  monitored. 

Louisiana 

Wallace  Lake  Dam  and  Reservoir 
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i  hreveport  Co:  Caddo  LA  71103- 
[  andholding  Agency:  COE 
F  roperty  Number:  31199011009 
i  tatus:  Unutilized 

[  iomment:  11  acres;  wildlife/forestry;  no 
utilities. 

I  ayou  Bodcau  Dam  and  Reservoir 

[  laughton  Co:  Caddo  La  71037-9707 

[  ocation:  35  miles  Northeast  of  Shreveport, 

U. 
[  andholding  Agency:  COE 
!  roperty  Number:  31199011010 
I  tatus:  Unutilized 
L  omment:  203  acres;  wildlife/forestry;  no 

utilities. 

S  (aine  . 

[  ish  Ridge  NEXRAD  Site 

L  oring  AFB 

F  ort  Fairfield  Co:  Aroostook  ME  04742— 

Location: 

L  andholding  Agency:  Air  Force 

F  roperty  Number.  18199640017 

5  tatus:  Unutilized 

[  bmment:  3.491  acres  in  fee  simple. 

S  laryland 

*i  A  Medical  Center 

too  North  Point  Road 

F  ort  Howard  Co:  Baltimore  MD  21052— 

L  andholding  Agency:  VA 

F  roperty  Number:  97199010020 

3  tatus:  Underutilized 

I  omment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

dump  site  for  leaves. 

^  [assachusetts 

( \7  acre 

1/  festover  Air  Reserve  Base 

:ffRte33 

I  hicopee  Co:  Hampden  MA  01022 — 

'.  andholding  Agency:  Air  Force 

Property  Number:  18199840007 

3  tatus:  Excess 

'.  omment:  land,  no  utilities 

^  [innesota 

'  ircel  D 

^  ine  River 

:  ross  Lake  Co:  Crow  Wing  MN  56442— 

.  ocation:  3  miles  from  city  of  Cross  Lake, 

between  highways  6  and  371. 
.  andholding  Agency:  COE 
'  roperty  Number:  31199011038 
3  tatus:  Excess 

'.  onunent:  17  acres;  no  utilities. 
[ract92 

>  indy  Lake 

yi  IcGregor  Co:  Aitkins  MN  55760— 

.,  scation:  4  miles  west  of  highway  65, 15 

miles  fit)m  city  of  McGregor. 
.  andholding  Agency:  COE 
'roperty  Number  31199011040 
]  tatus:  Excess 

I  ]  omment:  4  acres;  no  utilities. 
[  ract  98 
.^ch  Lake 

fenedict  Co:  Hubbard  MN  56641^ 
.  ocation:  1  mile  from  city  of  Federal  Dam, 

Mn. 
..  andholding  Agency:  COE 
'  roperty  Number:  31199011041 

>  tatus:  Excess 

I  ]  omment:  7.3  acres;  no  utilities. 

:  k  ississippi 


Parcel  7 

Grenada  Lake 

Sections  22,  23,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  31199011019 

Status:  UnderutiUzed 

Comment:  100  acres;  no  utilities; 

intermittently  used  imder  lease — expires 

1994. 

Parcel  8 

Grenada  Lake 

Section  20,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  31199011020  - 

Status:  Underutilized 

Comment:  30  acres;  no  utilities; 

intermittently  used  under  lease— expires 

1994. 

Parcel  9 

Grenada  Lake 

Section  20,  T24N,  R7E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  31199011021 

Status:  Underutilized 

Comment:  23  acres:  no  utilities; 

intermittently  used  under  lease— expires 

1994. 

Parcel  10 
Grenada  Lake 

Section  16,  17, 18  T24N,  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011022 
Status:  Underutilized 
Comment:  490  acres:  no  utilities; 

intermittently  used  under  lease — expires 

1994. 
Parcel  2 
Grenada  Lake 
Section  20  and  T23N,  R5E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011023 
Status:  UnderutiUzed 
Comment:  60  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management. 
Parcel  3 
Grenada  Lake 
Section  4,  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011024 
Status:  Underutilized 
Comment:  120  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(13.5  acres/agriculture  lease). 
Parcel  4 
Grenada  Lake 
Section  2  and  3,  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011025 
Status:  Underutilized 
Comment:  60  acres;  no  utilities;  most  recent 

use — ^wildlife  and  forestry  management. 
Parcel  5 
Grenada  Lake 
Section  7,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011026 
Status:  Underutilized 


•  Comment:  20  acres;  acres:  no  utilities;  most 

recent  use — ^wildlife  and  forestry 

management;  (14  acres/agriculture  lease). 
Parcel  6 
Grenada  Lake 
Section  9,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011027 
Status:  Underutilized 
Comment:  80  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  11 
Grenada  Lake 
Section  20,  T24N,  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011028 
Status:  Underutilized 
Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  12 
Grenada  Lake 
Section  25,  T24N,  R7E 
«  Grenada  Co:  Yalobusha  MS  38901-10903 
Landholding  Agency:  COE 
Property  Number:  31199011029 
Status:  Underutilized 
Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  13 
Grenada  Lake 
Section  34,  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Landholding  Agency:  COE 
Property  Number:  31199011030 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(11  acres/agriculture  lease). 
Parcel  14 
Grenada  Lake 
Section  3,  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011031 
Status:  Underutilized 
Comment:  15  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  15 
Grenada  Lake 
Section  4.  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011032 
Status:  Underutilized 
Comment:  40  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management 
Parcel  16 
Grenada  Lake 
Section  9.  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011033 
Status:  Underutilized 
Comment:  70  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management 
Parcel  17      ' 
Grenada  Lake 
Section  17,  T23N,R7E 
Grenada  Co:  Grenada  MS  28901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011034 
Status:  Underutilized 
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Comment:  35  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management. 

Parcel  18 

Grenada  Lake 

Section  22.  T23N,  R7E 

Grenadti  Co:  Grenada  MS  28901-0903 

Landholding  Agency:  COE 

Property  Number:  31199011035 

Status:  Underutilized 

Comment:  10  acres;  no  utilities;  most  recent 
use — wnldlife  and  forestry  management. 

Parcel  19 
Grenada  Lake 
Section  9,  T22N,  R7E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011036 
Status:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 
use— wildlife  and  forestry  management. 

Missouri 

Harry  S  Truman  Dam  at  Reservoir 

Warsaw  Co:  Benton  MO  65355- 

Location:  Triangular  shaped  parcel  southwest 

of  access  road  "B",  part  of  Bledsoe  Ferry      ' 

Park  Tract  150. 
Landholding  Agency:  COE 
Property  Number:  31199030014 
Status:  Underutilized 
Comment:  1.7  acres;  potential  utilities. 

Nebraska 

Hastings  Radar  Bomb  Scoring 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Forca 
Property  Number:  18199810027 
Status:  Unutilized 
Comment:  11  acres. 

Oklahoma 

Pine  Creek  Lake 

Section  27 

(See  County)  Co:  McCurtain  OK 

Landholding  Agency:  COE 

Property  Number:  31199010923 

Status:  Unutilized 

Comment:  3  acres;  no  utilities;  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3. 

Pennsylvania 

Mahoning  Creek  Lake 

New  Bethlehem  Co:  Armstrong  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap,  Road  «4 
Landholding  Agency:  COE 
Property  Number:  31199010018 
Status:  Excess 
Comment:  2.58  acres;  steep  and  densely 

wooded. 
Tracts  610.  611,  612 
Shenango  River  Lake 
Sharpsville  Co:  Mercer  PA  16150- 
Location:  1-79  North,  1-80  West,  Exit  Sharon. 

R18  North  4  miles,  left  on  R518,  right  on 

Mercer  Avenue. 
Landholding  Agency:  COE 
Property  Number:  31199011001 
Status:  Excess 
Comment:  24.09  acres;  subject  to  flowage 

easement. 

Tracts  L24.  L26 
Crooked  Creek  Lake 
Co:  Armstrong  PA  03051- 
Location:  Left  bank — 55  miles  downstream  of 
dam. 


Landholding  Agency:  COE 
Property  Number:  31199011011 
Status:  Unutilized 

Comment:  7.59  acres;  potential  for  utilities. 
Portion  of  Tract  L-21A 
Crooked  Creek  Lake,  LR  03051 
Ford  City  Co:  Armstrong  PA  16226- 
Landholding  Agency:  (X)E 
Property  Number:  31199430012 
Status:  Unutilized 

Conunent:  Approximately  1.72  acres  of 
undeveloped  land,  subject  to  gas  rights. 

Tennessee 

Tract  6827 
Barkley  Lake 

Dover  Co:  Stewart  TN  3  7058- 
Location:  2'/^  miles  west  of  Dover,  TN. 
Landholding  Agency:  COE 
Property  Number:  31199010927 
Status:  Excess 

Comment:  .57  acres;  subject  to  existing 
easemeulii. 

Tracts  6002-2  and  6010 
Barkley  Lake 

•Dover  Co:  Stewart  TN  37058- 
Location:  3*/^  miles  south  of  village  of 

Tabaccoport. 
Landholding  Agency:  COE 
Property  Number:  31199010928 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements. 
Tract  11516 
Barkley  Lake 

Ashland  Qty  Co:  Dickson  TN  37015- 
Locatin:  ^/z  mile  downstream  from  Cheatham 

Dam 
Landholding  Agency:  COE 
Property  Number:  31199010929 
Status:  Excess 
Comment:  26.25  acres;  subject  to  existing 

easements. 
Tract  2319 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  West  of  Buckeye  Bottom  Road 
Landholding  Agency:  COE 
Property  Number:  31199010930 
Status:  Excess 
Comment:  14.48  acres;  subject  to  existing 

easements. 
Tract  2227 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number:  31199010931 
Status:  Excess 

2.27  acres;  subject  to  existing  easements. 
Tract  2107 

).  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  Across  Fall  Creek  near  Fall  Creek 

camping  area. 
Landholding  Agency:  COE 
Property  Number:  31199010932 
Status:  Excess 

14.85  acres;  subject  to  existing  easements. 
Tracts  2601,  2602.  2603,  2604 
Cordell  Hull  Lake  and  Dam 
Project 

Doe  Row  Creek 

Gainesboro  Co:  Jackson  TN  38562- 
Location:  TN  Highway  56 


Landholding  Agency:  COE 
Property  Number:  31199010933 
Status:  Unutilized 

11  acres;  subject  to  existing  easements. 
Tract  1911 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130.^ 

Location:  East  of  Lamar  Road 

Landholding  Agency:  COE 

Property  Number:  31199010934 

Status:  Excess 

15.31  acres;  subject  to  existing  easements. 

Tract  2321 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  South  of  Old  JefforsoB  Pike 

Landholding  Agency:  COE 

Property  Number:  31199010935 

Status:  Excess 

12  acres;  subject  to  existing  easements. 
Tract  7206 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  2M2  miles  SE  of  Dover,  TN. 

Landholding  Agency:  COE 

Property  Number:  31199010936 

Status:  Excess 

10.15  acres;  subject  to  existing  easements. 

Tracts  8813,  8814 

Barkley  Lake 

Dover  Co:  Stewart  TN  37050- 

Location:  V/i  miles  East  of  Cumberland  City. 

Landholding  Agency:  COE 

Property  Number:  31199010937 

Status:  Excess 

96  acres;  subject  to  existing  easements. 

Tract  8911 

Barkley  Lake 

Cumberland  City  Co:  Montgomery  TN 

37050- 
Location:  4  miles  east  of  Cumberland  City. 
Landholding  Agency:  COE 
Property  Number:  31199010938 
Status:  Excess 

7.7  acres;  subject  to  existing  easements. 
Tract  11503 
Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015- 
Location:  2  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number:  31199010939 
Status:  Excess 
1.1  acres;  subject  to  existing  easements. 

Tracts  11523. 11524 
Barkley  Lake 

Ashland  Qty  Co:  Cheatham  TN  37015- 
Location:  2^/2  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number:  31199010940 
Status:  Excess 
Conunent:  19.5  acres;  subject  to  existing 

easements. 
Tract  6410 
Barkley  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028- 
Location:  4*/^  miles  SW.  of  Bumpus  Mills. 
Landholding  Agency:  COE 
Property  Number:  31199010941 
Status:  Excess 
Comment:  17  acres;  subject  to  existing 

easements. 

Tract  9707 


1  larkley  Lake 

Palmyer  Co:  Montgomery  TN  37142- 

I|,ocation:  3  miles  NE  of  Palmyer,  TN. 

Highway  149 
idholding  Agency:  COE 

iperty  Numh«n  31199010943 
itatus:  Excess 
lomment:  6.6  acres;  subject  to  existing 

easements, 
tract  6949 
Barkley  Lake 

[|over  Co:  Stewart  TN  37058- 
[|ocation:  IVz  miles  SE  of  Dover.  TN. 

idholding  Agency:  COE 

>perty  Number:  31199010944 

itus:  Excess 
Ciomment:  29.67  acres;  subject  to  existing 

easements. 

■acts  6005  and  6017 
ley  Lake 

iver  Co:  Stewart  TN  37058- 
ition:  3  miles  south  of  Village  of 

Tobaccoport. 
idholding  Ageacy:  COE 
»perty  Number:  31199011173 
[tus:  Excess 

imment:  5  acres;  subject  to  existing 

easements^ 

tacts  K-1191,  K-1135 
Jld  Hickory  Lock  and  Dam 
■<artsville  Co:  Trousdale  TN  37074- 
.^dholding  Agency:  COE 
jperty  Number:  31199130007 
ttus:  Underutilized 

imment:  92  acres  (38  acres  in  floodway), 
most  recent  use — recreation, 
ict  A-102 

lie  Hollow  Lake  &  Dam  Project 
loe  Ridge,  State  Hwy  52 
Una  Co:  Clay  TN  38551- 
idholding  Agency:  COE 
:  H-operty  Number:  31199140006 
:  itatus:  Underutilized 
i]bmment:  351  acres,  most  recent  use — 

E'  *"  Titing,  subject  to  existing  easements. 
A-120 
Hollow  Lake  &  Dam  Project 
:  ;wann  Ridge,  State  Hwy  No.  53 
^'  ilina  Co:  Clay  TN  38551- 
idholding  Agency:  COE 
jperty  Number:  31199140007 
f  jatus:  Underutilized 
imment:  883  acres,  most  recent  use — 
himting,  subject  to  existing  easements, 
•acts  A-20,  A-21 
ittele  Hollow  Lake  &  Dam  Project 
Rpd  Oak  Ridge,  State  Hwy  No.  53 
Online  Co:  Clay  TN  38551- 
'"idholding  Agency:  COE 
iperty  Number:  31199140008 
3^tus:  Underutilized 
pmment:  821  acres,  most  recent  use — 
recreation,  subject  to  existing  easements. 
tiact  D-185 
Otle  Hollow  Lake  &  Dam  Project 

hbum  Creek,  Hwy  No.  53 
I  ivingston  Co:  Clay  TN  38570- 

I  ^ndholding  Agency:  COE 
laoperty  Number:  31199140010 

I I  atus:  Underutilized 

( '*  imment:  883  acres,  most  recent  use — 
punting,  subject  to  existing  easements 

tcxas  -  ^^ 

I  i  nd 


Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TN  76504- 

Landholding  Agency:  VA 

Property  Number:  97199010079 

Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landfill, 
portion  near  flammable  materials,  railroad 
crosses  property,  potential  utilities.     , 

Washington 

Spokane  Satellite  Tracking  fl 
Fairchild  AFB 
Portion  of  Site 
Spokane  WA  99224- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810028 
Status:  Unutilized 

Conunent:  1.14  acres  w/ water  well  pump 
house. 

Wisconsin 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Landholding  Agency:  VA 

Property  Number:  97199010054 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities. 

SuiUbleAJnavailable  Properties 

Buildings  (by  State) 
Alaska 

Bldgs.  OOIA&B 

Spruce  Cape  Loran  Station 

Kodiak  Co:  Kodiak  Is.  Bor.  AK  99615- 

Landholding  Agency:  DOT 

Property  Number:  87199720001 

Status:  Excess 

Comment:  12492  sq.  ft.  steel  frame,  most 
recent  use — barracks  and  shops,  needs 
extensive  repairs,  in  Tsunami  evacuation 
area. 

California 

Santa  Fe  Flood  Control  Basin 

Irwindale  Co:  Los  Angeles  CA  91706- 

Landholding  Agency:  COE 

Property  Number:  31199011298 

Status:  Unutilized 

Comment:  1400  sq.  ft.;  1  story  stucco;  needs 

rehab;  termite  damage;  secured  area  with 

alternate  access. 

Colorado 

Bldg.  9023 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  CO  80814-2400 

Landholding  Agency:  Air  Force 

Property  Number:  18199730010 

Status:  Underutilized 

Comment:  4112  sq.  ft.,  most  recent  use — 

preschool. 
Bldg.  9027 

U.S.  Air  Force  Academy 
Colorado  Springs  Co:  El  Paso  CO  80814-2400 
Landholding  Agency:  Air  Force 
Property  Number:  18199730011 
Status:  Underutilized 
Comment:  4112  sq.  ft.,  most  recent  use — 

child  care  center. 

Idaho 

Bldg.  224 

Mountain  Home  Air  Force 


Co:  Ehnore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  18199840008 

Status:  Unutilized 

Comment:  1890  sq.  ft.,  no  plumbing  facilities, 

possible  asbestos/lead  paint,  most  recent 

use — ofBce. 

Illinois 

Bldg.  7 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  31199010001 
Status:  Unutilized 
Comment:  900  sq.  ft.;  1  floor  wood  frame; 

most  recent  use — residence. 
Bldg.  6 

Ohio  River  Locks  k  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-3801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  31199010002 
Status:  Unutilized 
Comment:  900  sq.  ft..;  1  floor  wood  frame: 

most  recent  use — residence. 
Bldg.  5 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No:  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  31199010003 
Status:  Unutilized 
Comment:  900  sq.  ft.;  1  floor  wood  frame; 

most  recent  use — residence. 
Bldg.  4 

Ohio  ^ver  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  31199010004 
Status:  Unutilized 
Comment:  900  sq.  ft.;  1  floor  wood  frame; 

most  recent  use — residence. 
Bldg.  3 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  31199010005 
Status:  Unutilized 
Comment:  900  sq.  ft.;  1  floor  wood  frame; 

most  recent  use — residency:. 
Bldg.  2 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  31199010006 
Status:  Unutilized 

Comment:  900  sq.  ft.;  1  floor  wood  frame. 
Bldg.  1 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE  . 

Property  Number:  31199010007 
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Status:  Unutilized 

Comment:  900  sq.  ft.;  1  floor  wood  frame; 
most  recent  use — residence. 

Indiana 

Bldg.  24.  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97199230005 

Status:  Underutilized 

Comment:  4135  sq.  ft.  2-story  wood  structure, 
needs  minor  rehab,  no  sanitary  or  heating 
Eacilities,  presence  of  asbestos.  Natl 
Register  of  Historic  Places. 

Bldg.  122 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus.  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number  97199810006 

Status:  Underutilized 

Comment:  37.135  sq.  ft.,  presence  of  asbestos, 
most  recent  use — former  dietetics  bldg., 
National  Register  of  Historic  Places. 

Iowa 

Bldg.  00627 

Sioux  Gateway  Airport 

Sioux  City  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number  18199310001 

Status:  Unutilized 

Comment:  1932  sq.  ft..  1-story  concrete  block 

bldg.,  most  recent  use — storage,  pigeon 

infested,  contamination  investigation  in 

progress. 
Bldg.  00669 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  LA  51110- 
Landholding  Agency:  Air  Force 
Property  Number:  18199310002 
Status:  Unutilized 
Comment:  1113  sq.  ft..  1-story  concrete  block 

bldg.,  contamination  clean-up  in  process. 

Maine 

Mount  Desert  Rock  Light 

U.S.  Coast  Guard 

Southwest  Harbor  Co:  Hancock  ME  0467»- 

Landholding  Agency:  DOT 

Property  Number  87199240023 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  2-story  wood  frame 

dwelling,  needs  rehab,  limited  utilities, 

limited  access,  property  is  subject  to  severe 

storms. 
Little  River  Light 
U.S.  Coast  Guard 
Cutler  Co:  Washington  ME 
Landholding  Agency:  DOT 
Property  Number:  87199240026 
Status:  Unutilized 
Conmient:  1100  sq.  ft..  2-story  wood  ft^me 

dwelling,  well  is  contaminated,  limited 

utilities. 

Burnt  Island  Light 
U.S.  Coast  Guard 

Southport  Co:  Lincoln  ME  04576- 
Landholding  Agency:  DOT 
Property  Niunber:  87199240027 
Status:  Unutilized 

Comment:  750  sq.  ft.,  2-story  wood  fi^me 
dwelling. 

Massachusetts 

Keepers  Dwelling 


Cape  Ann  Light,  Thachers  Island 

U.S.  Coast  Guard 

Rockport  Co:  Essex  MA  01966- 

Landholding  Agency:  DOT 

Property  Number:  87199240024 

Status:  Unutilized 

Comment:  1000  sq.  ft.,  2-story  brick  dwelling, 

large  wave  action  with  severe  ocean 

storms. 
Assistant  Keepers  Dwelling 
Cape  Ann  Light,  Thachers  Island 
U.S.  Coast  Guard 
Rockport  Co:  Essex  MA  01966- 
Landholding  Agency:  DOT 
Property  Number:  87199240025 
Status:  Unutilized 
Comment:  1100  sq.  ft.,  2-story  wood  frame 

dwelling,  large  wave  action  with  severe 

ocean  storms. 

Michigan 

Bldg.  50 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  18199010790 

Status:  Excess 

Comment:  6171  sq.  ft.;  1  story;  concrete 

block;  potential  utilities:  possible  asbestos: 

most  recent  use — Fire  Department  vehicle 

parking  building. 
Bldg.  14 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010833 
Status:  Excess 
Comment:  6751  sq.  ft.;  1  floor  concrete  block: 

possible  asbestos;  most  recent  use — 

gymnasium. 

Bldg.  16 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  18199010834 

Status:  Excess 

Comment:  3000  sq.  ft.;  floor  concrete  block; 

most  recent  use — commissary  facility. 
Bldg.  15 

Calumet  Air  Force  Station 
Caliunet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010864 
Status:  Excess 
Comment:  538  sq.  ft.;  1  floor;  concrete/wood 

structure;  potential  utilities;  most  recent 

use — gymnasium  facility. 

Nebraska 

Bldg.  64 

Offutt  AFB 

Silver  Creek  Co:  Nance  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Number:  18199720040 

Status:  Unutilized 

Comment:  4000  sq.  ft.;  most  recent  use — 

admin.,  needs  major  rehab,  possible 

asbestos/lead  base  paint. 

New  Hampshire 

Bldg.  127 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number:  18199320057 

Status:  Excess 


Comment:  698  sq.  ft.,  1-story,  concrete  and 
metal  frame,  possible  asbestos,  access 
restrictions,  most  recent  use — storage. 

Ohio 

Bldg.— Berlin  Lake 

7400  Bedell  Road 

Beriin  Center  Co:  Mahoning  OH  44401-9797 

Landholding  Agency:  COE 

Property  Number:  31199640001 

Status:  Unutilized 

Comment:  1420  sq.  ft..  2-story  brick  w/garage 
and  basement,  most  recent  use — 
residential,  secured  w/alternate  access. 

Pennsylvania 

Tract  353 

Grays  Landing  Lock  &  Dam  Project 

Greesnboro  Co:  Greene  PA  15338— 

Landholding  Agency:  COE 

Property  Number:  31199430019 

Status:  Unutilized 

Comment:  812  sq.  ft.,  2-story,  log  structure, 
needs  repair,  most  recent  use — residential, 
if  used  for  habitation  must  be  flood  proofed 
or  removed  off-site. 

Tract  403A 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  31199430021 

Status:  Unutilized 

Comment:  620  sq.  ft.,  2-story,  needs  repair, 
most  recent  use — ^residential,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site. 

Tract  403B 

Grays  Landing  Lock  &  Dam 

Project 

Greensboro  Co:  Greene  PA  15338 — 

Landholding  Agency:  COE 

Property  Number:  31199430022 

Status:  Unutilized 

Comment:  1600  sq.  ft..  2-story,  brick 
structure,  needs  repair,  most  recent  use — 
residential,  if  used  for  habitation  must  be 
flood  protected  or  removed  off-site. 

Tract  403C 

Grays  Landing  Lock  &  Dam 

Project 

Greensboro  Co:  Greene  PA  15338 — 

Landholding  Agency:  COE 

Property  Number:  31199430023 

Status:  Unutilized 

Comment:  672  sq.  ft.,  2-story,  carriage  house/ 
stable  bam  type  structure,  needs  repair, 
most  recent  use — storage/garage,  if  used  for 
habitation  must  be  flood  protected  or 
removed. 

Tract  434 

Grays  Landing  Lock  &  Dam 

Project 

Greensboro  Co:  Greene  PA  15338 — 

Landholding  Agency:  COE 

Property  Number:  31199430024 

Status:  Unutilized 

Comment:  1059  sq.  ft.,  2-story,  wood  frame 
2  apt.  units,  historic  property,  if  used  for 
habitation  must  be  flood  protected  or 
removed  off-site. 

Tract  224 

Grays  Landing  Lock  &  Dam 

Project 

Greensboro  Co:  Greene  PA  15338 — 

Landholding  Agency:  COE 

Property  Number:  31199430001 


S  t  itus:  Unutilized 

Qc  mment:  1040  sq.  ft.,  2-8tory  bidg.,  needs 
-epair,  historic  struct,  flowage  easement,  if 
labitation  is  desired  property  will  be 
equired  to  be  flood  protected  or  removed 
)ff  site. 

V  Wisconsin 

F :  rmer  Lockmaster's  Dwelling 
""•ere  Lock 
James  Street 

Pere  Co:  Brown  WI  54115— 
Lahdholding  Agency:  COE 
Pft>perty  Number:  31199011526 
tus:  Unutilized 

lent:  1224  sq.  ft.,  2-story,  brick/wood 
le  residence;  needs  rehab,  secured  area 
ith  alternate  access. 
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^d.2 

I  Medical  Center 
J  West  National  Ave. 
M^waukee  WI:  53295— 
Uitidholding  Agency:  VA 
P^perty  Number:  97199830002 
S  i  tus:  Unutilized 
0  ]  [nment:  133730  sq.  ft.,  needs  rehab, 

]  presence  of  asbestos/lead  paint,  most 

1  ecent  use — storage. 

UND 

Gnrgia 

L  y  id — St.  Simons  Boathouse 
Sl.iSimons  Islands  Co:  Glynn  GA  31522-0577 
L^dholding  Agency:  EKDT 
P)|(|perty  Number:  87199540003 
Si  dtus:  Unutilized 

Q)|nment:  .08  acres,  most  recent  use — pier 
d  dockage  for  Coast  Guard  boats. 

Illinois 

ie  Shelbyville 
SMlbyville  Co:  Shelby  &  Moultrie  IL  62565- 

^dholding  Agency:  COE 
iperty  Numbwn  31199240004 
itus:  Unutilized 
C(^lnment:  5  parcels  of  land  equalling  0.70 

cres,  improved  2/4  small  equipment 
forage  bldgs.  and  a  small  access  road, 

asement  restrictions. 


acres 

J  Medical  Center 
15  West  Pleasant  St. 
^xville  Co:  Marion  lA  50138 — 
idholding  Agency:  VA 
perty  Number:  97199740001 
St^fus:  Unutilized 

aent:  golf  course. 

i^tucky 

jon  of  Tract  3300 
Btrap  Lake 
*  [Pike  KY  41548- 

bolding  Agency:  COE 
Pr^i»rty  Number:  31199830002 

us:  Excess 

Co  tlunent:  0.40  acre  encroachment,  steep  hill. 
Mi[|tugan 

V/ 1  iMedical  Center 

550b  Armstrong  Road 

Ba^e  Creek  Co:  Calhoun  MI  49016- 

Landholding  Agency:  VA 

Pn^perty  Number:  97199010015 

Status:  Underutilized 


Comment:  20  acres,  used  as  exercise  trails 

and  storage  areas,  potential  utilities. 
Nebraska 

Land/Offutt  Comm.  Annex  No.  4 

Silver  Creek  Co:  Nance  NE  68663- 

Landholding  Agency:  Air  Force 

Property  Number:  18199720041 

Status:  Unutilized 

Comment:  354  acres,  most  recent  use — ^radio 

transmitter  site,  wetlands,  isolated  area. 
New  York 

VA  Medical  Center 

Fort  Hill  Avenue 

Canandaigua  Co:  Ontario  NY  14424-    - 

Landholding  Agency:  VA 

Property  Number:  97199010017 

Status:  Underutilized 

Conunent:  27.5  acres,  used  for  school 

ballfield  and  parking,  existing  utilities 

easement,  portion  leased. 

Pennsylvania 

East  Branch  Clarion  River  Lake 
Wilcox  Co:  Elk  PA 

Location:  Free  camping  area  on  the  right 
'    bank  off  entrance  roadway. 
Landholding  Agency:  COE     - 
Property  Number:  31199011012 
Status:  Underutilized 
Comment:  1  acre;  most  recent  use — free 
campground. ' 

Dashields  Locks  and  Dam 

(Glenwillard,  PA) 

Crescent  Twp.  Co:  Allegheny  PA  15046-0475 

Landholding  Agency:  COE 

Property  Number:  31199210009 

Status:  Unutilized 

Comment:  0.58  acres,  most  recent  use-^ 

baseball  field. 
VA  Medical  Center 
New  Castle  Road 
Butler  Co:  Butler  PA  16001- 
Landholding  Agency:  VA 
Property  Number:  97199010016 
Status:  Underutilized 
Conunent:  Approx.  9.29  acres,  used  for 

patient  recreation,  potential  utilities. 
Land  No.  645 
VA  Medical  Center 
Highland  Drive 

Pittsburgh  Co:  Allegheny  PA  15206- 
Location:  Between  Campania  and  Wiltsie 

Streets 
Landholding  Agency:  VA 
Property  Number:  97199010080 
Status:  Unutilized 
Comment:  90.3  acres,  heavily  wooded, 

property  includes  dump  area  and 

numerous  site  storm  drain  outfalls. 
Land — 3416  acres 
VA  Medical  Center 
1400  Black  Horse  Hill  Road 
Coatesville  Co:  Chester  PA  19320- 
Landholding  Agency:  VA 
Property  Number:  97199340001 
Status:  Underutilized 
Comment:  34.16  acres,  open  field,  most 

recent  use — recreation/buffer. 

Tennessee 

44  acres 

VA  Medical  Center 

3400  Lebanon  Rd. 

Murfreesboro  Co:  Rutherford  TN  37129- 

Landholding  Agency:  VA 


Property  Number:  97199740003 
Status:  Underutilized 
Comment:  intermittent  use,  partially 
landlocked,  flooding. 

Texas 

Parcel  #222 

Lake  Texoma 

Co:  Grayson  TX 

Location:  C.  Meyerheim  survey  A-829  J. 

Hamilton  survey  A-529 
Landholding  Agency:  COE 
Property  Number:  31199010421 
Status:  Excess 
Comment:  52.80  acres;  most  recent  use — 

recreation. 

Suitable/To  Be  Exceaaed 

Buildings  (by  State) 

Massachusetts 

Cuttyhunk  Boathouse 

South  Shore  of  Cuttyhunk 

Pond 

Gosnold  Co:  Dukes  MA  027ia- 

Landholding  Agency:  DOT 

Property  Number:  871993)0001 

Status:  Unutilized 

Comment:  2700  sq.  ft.,  wood  frame,  one 

story,  needs  rehab,  limited  utilities,  off-site 

use  only. 

Nauset  Beach  Light 

Nauset  Beach  Co:  Barnstable  MA 

Landholding  Agency:  DOT 

Property  Number:  87199420001 

Status:  Unutilized 

Comment:  48  foot  tower,  cylindrical  cast 

iron,  most  recent  use — aid  to  navigation. 
Plymouth  Light 
Co:  Plymouth  MA 
Landholding  Agency:  DOT 
Property  Number:  87199420003 
Status:  Unutilized 
Comment:  250  sq.  ft.  tower,  and  2096  sq.  ft. 

dwelling,  wood  fr'ame,  most  recent  use — 

aid  to  navigation/housing. 
Light  Tower,  Highland  Light 
Near  Rt.  6,  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  87199430005 
Status:  Excess 
Conunent:  66  ft.  tower,  14'9"  diameter,  brick 

structure,  scheduled  ^gLbe  vacated  9/94. 
Keepers  Dwelling 
Highland  Light 

Near  Rt.  6,  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  87199430006 
Status:  Excess 
Comment:  1160  sq.  ft.,  2-story  wood  frame, 

attached  to  light  tower,  scheduled  to  be 

vacated  9/94. 

Duplex  Housing  Unit 

Highland  Light 

Near  Rt.  6.  9  miles  south  of  Race  Point 

North  Truro  Co:  Barnstable  MA  02652- 

Landholding  Agency:  DOT 

Property  Number:  87199430007 

Status:  Excess 

Comment:  2  living  units,  930  sq.  ft.  each,  1- 

story  each,  located  on  eroding  ocean  bluff, 

scheduled  to  be  vacated  9/94. 
Nahant  Towers 


442112 
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Nahant  Co:  Essex  MA 
Landholding  Agency:  E)OT 
Property  Number  87199530001 
Statiis:  Unutili2»d 

Comment:  196  sq.  ft.,  8-story  observation 
tower. 

New  York 

Bldg.  1 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530048 

Status:  Excess 

Comment:  4955  sq.  ft.,  2  story  concrete  block, 

needs  rehab,  most  recent  use — 

admins  tration. 

Bldg.  2 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530049 
Status:  Excess 

Comment:  1476  sq.  ft.,  1  story  concrete  block, 
needs  rehab,  most  recent  use — repair  shop. 

Bldg.  6 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530050 
Status:  Excess 

Comment:  2466  sq.  ft.,  1  story  concrete  block, 
needs  rehab,  most  recent  use — repair  shop. 

Bldg.  11 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530051 

Status:  Excess 

Comment:  1750  sq.  ft.,  1  story  wod  frame, 

needs  rehab,  most  recent  use — storage. 
Bldg.  8 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211-. 
Landholding  Agency:  Air  Force 
Property  Number:  18199530052 
Status:  Excess 
Comment:  1812  sq.  ft.,  1  story  concrete  block, 

needs  rehab,  most  recent  use — repair  shop 

communications. 
Bldg.  14 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  132 11- 
Landholding  Agency:  Air  Force 
Property  Numtwr:  18199530053 
Status:  Excess 
Comment:  156  sq.  ft.,  1  story  wood  frame, 

most  recent  use — vehicle  fuel  station. 
Bldg.  30 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number.  18199530054 
Status:  Excess 
Comment:  3649  sq.  ft.,  1  story,  needs  rehab, 

most  recent  use — assembly  hall. 
Bldg.  31 

Hancock  Field  ^ 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18190530055 
Status:  Excess 
Comment:  8252  sq.  ft.,  1  story  concrete  block, 

most  recent  use — storage. 
Bldg.  32 


Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530056 
Status:  Excess 

Comment:  1627  sq.  ft.,  1  story  concrete  block, 
most  recent  use — storage. 

South  Carolina 

5  Bldgs. 

Charleston  AFB  Annex  Housing 

N.  Charleston  SC  29404-4827 

Location:  101  Vector  Ave.,  112, 114, 116, 118 

Intercept  Ave. 
Landholding  Agency:  Air  Force 
Property  Numbwr:  18199830035 
Status:  Unutilized 
Comment:  1433  sq.  ft.  -t-  345  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential. 
1  Bldg. 

Charleston  AFB  Annex  Housing 
N.  Charleston  SC  29404-4827 
Location:  102  Vector  Ave. 
Landholding  Agency:  Air  Force 
Property  Niunber:  18199830036 
Status:  Unutilized 
Comment:  1545  sq.  ft.  ■•■  345  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential. 
iBldg. 

Charleston  AFB  Annex  Housing 
N.  Charleston  SC  29404-4827 
Location:  103  Vector  Ave. 
Landholding  Agency:  Air  Force 
Property  Number:  18199830037 
Status:  Unutilized 
Comment:  1445  sq.  ft.  ■•■  346  sq.  it.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential. 
18  Bldgs. 

Charleston  AFB  Annex  Housing 
N.  Charleston  SC  29404-4827 
Location:  104-107  Vector  Ave.,  108-111, 

113, 115, 117, 119  Intercept  Ave.,  120-122 

Radar  Ave. 
Landholding  Agency:  Air  Force 
Property  Number:  18199830038 
Status:  Unutilized 
Comment:  1265  sq.  ft.  +  353  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential. 

Land  (by  State) 

Alaska 

Gibson  Cove  Tract 

Kodiak  Co:  AK  99619- 

Landholdiiig  Agency:  DOT 

Property  Number:  87199920001 

Status:  Unutilized 

Conmient:  37.55  acres,  undeveloped  land. 

Georgia 

Lake  Sidney  Lanier 

Co:  Forsyth  GA  30130- 

Location:  Located  on  Two  Mile  Creek  adj.  to 

State  Route  369 
Landholding  Agency:  COE 
Property  Number:  31199440010 
Status:  Unutilized 
Comment:  0.25  acres,  endangered  plant 

species. 
Lake  Sidney  Lanier-3  parcels 
Gainesville  Co:  Hall  GA  30505- 
Location:  Between  Gainesville,  H.S.  and  State 

Route  53  By-Pass 


Landholding  Agency:  COE 

Property  Number  311 9944001 1 

Status:  Unutilized 

Comment:  3  parcels  totalling  5.17  acres,  most 

recent  use—buffer  zone,  endangered  plant 

species. 

Indiana 

Brookville  Lake — ^Land 

Liberty  Co:  Union  IN  47353- 

Landholding  Agency:  COE 

Property  Number  31199440009 

Status:  Unutilized 

Comment:  6.91  acres,  limited  utilities. 

Kansas 

Parcel  #1 
Fall  River  Lake 
Section  26 
Co:  Greenwood  KS 
Landholding  Agency:  COE 
Property  Number  31199010065 
Status:  Unutilized 

Comment:  126.69  acres;  most  recent  use — 
recreation  and  leased  cottage  sites. 

Parcel  No.  «2,  El  Dorado  Lake 
Approx.  Imi  east  of  the  town  of  El  Dorado 
Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number  31199210005 
Status:  Unutilized 

Comment:  14  acres,  pat  of  a  relocated 
railroad  bed,  rural  area. 

Massachusetts 

Buffumville  Dam 

Fllod  Control  Project 

Gale  Road 

Carlton  Co:  Worcester  MA  01540-0155 

Location:  Portion  of  tracts  B-200,  B-248,  B- 

251,  B-204,  B-247,  B-200  and  B-256 
Landholding  Agency:  COE 
Property  Number  31199010016 
Status:  Excess 
Comment:  1.45  acres. 

Minnesota 

Tract  #3 

Lac  Qui  Parle  Flood  Control  Project 
County  Rd.  13 

Watson  Co:  Lac  Qui  Parle  MN  56295- 
Landholding  Agency:  COE 
Property  Nxunber  31199340006 
Status:  Unutilized 

Comment:  approximately  2.9  acres,  fellow 
land. 

Tract  #34 

Lac  Qui  Parle  Flood  Control  Project 
Marsh  Lake 

Watson  Co:  Lac  Qui  Parle  MN  56295- 
Landholding  Agency:  COE 
Property  Number  31199340007 
Status:  Unutilized 

Comment:  approximately  8  acres,  fallow 
land. 

New  York 

14.90  Acres 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number  18199530057 

Status:  Excess 

Comment:  Fenced  in  compound,  most  recent 

use — Air  Natl.  Guard  Communication  k 

Electronics  Group. 


Innessee 

jct  D-t56 

keatham  Lock  and  Dam 

jhland  Co:  Cheatham  TN  37015- 

ition:  Right  downstream  bank  of 
Sycamore  Creek, 
idholding  Agency:  COE 
>perty  Number:  31199010942 
itus:  Excess 

lent:  8.93  acres;  subject  to  existing 
sasements. 


us  Christi  Ship  Channel 

us  Christi  Co:  Neuces  TX 
Lotion:  East  side  of  Carbon  Plant  Road, 
pprox.  14  miles  NW  of  downtown  Corpus 
'hristi 

dholding  Agency:  COE 
tperty  Number:  31199240001 
itus:  Unutilized 

lent:  4.4  acres,  most  recent  iise — farm 

id. 


itable  Propertiw 

kldings  (by  State) 

A&abami 

B  |[g.  426,  Maxwell  AFB 
Montgomery  Co:  Montgomery  AL  36114- 
■^112 

idholding  Agency:  Air  Force 
iperty  Number.  18199720027 
itus:  Unutilized 

in:  Secured  Area  Extensive 
deterioration. 

Duelling  A 

UGJCG  Mobile  Pt.  Station 
Ft.  I  Morgan 

G  jl&hores  Co:  Baldwin  AL  36542- 
L  i^dholding  Agency:  EXDT 
Pi  iperty  Number  87199120001 
Si  ^us:  Excess 
R(  lason:  Floodway. 
D  ielling  B 

U  9CG  Mobile  Pt.  Station 
Fl.^organ 

Giilfehores  Co:  Baldwin  AL  36542- 
Liitdholding  Agency:  DOT 
Pi  (iperty  Number:  87199120002 
Status:  Excess 
R^ison:  Floodway. 
oil!  House 

UfiCG  Mobile  Pt.  Station 
[organ 

Ishores  Co:  Baldwin  AL  36542- 

dholding  Agency:  DOT 
rty  Number  87199120003 

us:  Excess 
n:  Floodway. 


'<  Mobile  Pt.  Station 
t  Morgan 

;ii|£shores  Co:  Baldwin  AL  36542- 
Laudholding  Agency:  DOT 

Number  87199120004 
tus:  Excess 

}n:  Floodway. 
ip  Building 
1  Mobile  Pt.  Station 


torgan 

Ifshores  Co:  Baldwin  AL  36542- 
Lapdholding  Agency:  DOT 
Prt)|)erty  Number  87199120005 
Sti  1  us:  Excess 


Reason:  Floodway. 

Bldg.  7 

VA  Medical  Center 

Tuskegee  Co:  Macon  AL  36083- 

Landholding  Agency:  VA 

Property  Number  97199730001 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  8 

VA  Medical  Center 

Tuskegee  Co:  Macon  AL  36083- 

Landholding  Agency:  VA 

Property  Number:  97199730002 

Status:  Underutilized 

Reason:  Seciu^d  Area. 

Alaska 

Bldg.  203 

Tin  City  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010296 
Status:  Unutilized 
Reason:  Isolated  area,  Not  accessible  by  road. 

Contamination,  Secured  Area. 
Bldg.  165 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010298 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road,  Contamination,  Secured  Area. 
Bldg.  150 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010299 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area. 
Bldg.  130 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010300 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road,  Contamination,  Secured  Area. 
Bldg.  306 

King  Salmon  Airport 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010301 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road,  Contamination,  Secured  Area. 
Bldg.  11-230 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010303 


Status:  Unutilized 

Reasons:  Contamination,  Secured  Area. 

Bldg.  63-320 

Elmendorf  Air  Force  Base 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99505- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  18199010307 
Status:  Unutilized 

Reasons:  Contamination,  Secured  Area. 
Bldg.  63-325 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010308 
Status:  Unutilized 

Reasons:  Contamination,  Secured  Area. 
Bldg.  103 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  18199010309 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road.  Contamination,  Secured  Area. 
Bldg.  110 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  18199010310 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road.  Contamination,  Secured  Area. 
Bldg.  112 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010311 
Status:  Unutilized 
Reasons:  Isolated  area  Not  accessible  by  road 

Contamination  Secured  Area. 
Bldg.  113 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  995D6- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  18199010312 
Status:  Unutilized 
Reasons:  Isolated  area  Not  accessible  by  road 

Contamination  Secured  Area. 
Bldg.  114 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  18199010313 
Status:  Unutilized 
Reasons:  Isolated  area  Not  accessible  by  road 

Contamination  Secured  Area. 
Bldg.  115 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 
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Landholding  Agency:  Air  Force 
Property  Number:  18199010314 
Status:  Unutilized 

Reasons:  Isolated  area  Not  accessible  by  road 
Contamination  Secured  Area. 

Bldg.  118 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010315 
Status:  Unutilized 
Reasons:  Isolated  area  Not  accessible  by  road 

Contamination  Secured  Area. 

Bldg.  1018 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Properly  Number  18199010317 
Status:  Unutilized 
Reasons:  Isolated  area  Not  accessible  by  road 

Contamination  Secured  Area. 
Bldg.  1025 

Ft.  Ytikon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  18199010318 
Status:  Unutilized 
Reasons:  Isolated  area  Not  accessible  by  road 

Contamination  Secured  Area. 

Bldg.  105S 

Ft  Yukon  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  18199010319 
Status:  Unutilized 
Reasons:  Isolated  area  Not  accessible  by  road 

Contamination  Secured  Area. 

Bldg.  107 

Cape  Lisbume  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Andiorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number.  18199010320 
Status:  Unutilized 
Reasons:  Isolated  area  Not  accessible  by  road 

Contamination  Secured  Area. 
Bldg.  115 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  18199010321 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  area. 
Bldg.  113 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010322 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  area.  . 


Bldg.  150 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  88506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010323 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  area. 

Bldg.  152 

Cape  Lisbiune  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Forge 
Property  Nimiber:  18199010324 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road,  Contamination,  Secured  area. 
Bldg.  301 

Cape  Llsburue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010325 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  area. 

Bldg.  1001 

Cape  Lisburne  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010326 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  area. 
Bldg.  1003 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010327 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  area. 
Bldg.  1055 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010328 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road,  Contamination,  Secured  area. 
Bldg.  1056 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Nvunber:  18199010329 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  area. 
Bldg.  103 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 


Landholding  Agency:  Air  Force 

Property  Numt^r:  18199010330 

Status:  Unutilized 

Reasons:  Isolated  area 

Not  accessible  by  road 

Contamination 

Secured  Area. 

Bldg.  104 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010331 
Status:  Unutilized 
Reasons:  Isolated  area 
Not  accessible  by  road 
Contamination 
Secured  Area. 
Bldg.  105 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  18199010332 
Status:  Unutilized 
Reasons:  Isolated  area 
Not  accessible  by  road 
Contamination 
Secured  Area. 
Bldg.  110 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010333 
Status:  Unutilized 
Reasons:  Isolated  area 
Not  accessible  by  road 
Contamination 
Secured  Area. 

Bldg.  114 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  18199010334 
Status:  Unutilized 
Reasons:  Isolated  area 
Not  accessible  by  road 
Contamination 
Secured  Area. 

Bldg.  202 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Aiichorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010335 
Status:  Unutilized 
Reasons:  Isolated  area 
Not  accessible  by  road 
Contamination 
Secured  Area. 

Bldg.  204 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010336 
Status:  Unutilized 


Rfisons:  Isolated  area 
N(>t  accessible  by  road 
Ci^titamination 
S9<;iired  Area. 
205 

bue  Air  Force  Station 
5/DEER 
[lendorf  AFB  Co:  Anchorage  AK  99506- 

Lkndholdlng  Agency:  Air  Force 
Piktoerty  Number:  18199010337 
StUtus:  Unutilized 
R^sons:  Isolated  area 
Nti  accessible  by  road 
tamination 
Area. 
1001 

bue  Air  Force  Station  ' 

/DEER 
endorf  AFB  Co:  Anchorage  AK  99506- 

^dholding  Agency:  Air  Force 
arty  Number:  18199010338 
is:  Unutilized 
Ro^ons:  Isolated  area 
N(^t  accessible  by  road 
Cdittamination 
Sadured  Area. 
BUk.  1015 

KQ^ebue  Air  Force  Station 
2liCSG/DEER 
Elkendorf  AFB  Co:  Anchorage  AK  99506- 

La^dholding  Agency:  Air  Force 

erty  Number:  18199010339 
Stiiius:  Unutilized 

ons:  Isolated  area,  Not  accessible  by 

ad,  Contamination,  Secured  Area. 
Blifc.  50 

1  Bay  Air  Force  Station 
21|CSG/DEER 

i^endorf  AFB  Co:  Anchorage  AK  99506- 

liolding  Agency:  Air  Force 
erty  Number:  18199010433 
Sttfus:  Unutilized 
Renons:  Isolated  area.  Not  accessible  by 

1  liad,  Isolated  and  remote;  arctic 

I  tpvironment. 
Bl^.  1548,  Galena  Airport 
EUqendorf  AFB  AK  99506-4420 
Lanjdholding  Agency:  Air  Force 
Pr^faerty  Number  18199420001 
St4fis:  Unutilized 
ReW>ns:  Floodway,  Seciuvd  Area,  Extensive 

uterioration. 
Bld^  1568,  Galena  Airport 
El]|aiendorf  AFB  AK  99506-4420 
La|idholdiBg  Agracy:  Air  Force 
Property  Number  18199420002 
Strttpis:  Unutilized 
Regions:  Floodway,  Secured  Area,  Extensive 

4^terioration. 
Bl^.  1570,  Galena  Airport 
ElWndorf  AFB  AK  9950&-4420 
Laatiholding  Agency:  Air  Force 
Proferty  Number:  18199420003 
Stams:  Unutilized 
ReMons:  Floodway,  Secured  Area,  Extensive 

(ifterioration. 

Bl4|.  1700,  Galena  Airport,  Elmendorf  AFB 

AK  99506-^20 
LajtilholdiDg  Agency:  Air  Force 
Prqaerty  Number:  18199420004 


Status:  Unutilized 

Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration. 
Bldg.  1832,  Galena  Airport 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199420005 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration. 

Bldg.  1842,  Galena  Airport 

Elmendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number:  18199420006 

Status:  Unutilized 

Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration. 
Bldg.  1844,  Galena  Airport 
Ehnendorf  AFB  AK-99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199420007 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration. 
Bldg.  1853,  Galena.  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Niunber:  18199440011 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area. 
Bldg.  142 

Tin  City  Long  Range  Radar 
Site 

Wales  Co:  Nome  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520013 
Status:  Unutilized 
Reasons:  Seciued  Area,  Extensive 

deterioration. 
Bldg.  110 

Tin  City  Long  Range  Radar 
Site 

Wales  Co:  Nome  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520014 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Bldg.  646 

King  Salmon  Airport 

Naknek  Co:  Bristol  Bay  AK 

Landholding  Agency:  Air  Force 

Property  Number  18199520015 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  2541 
Galena  Airport 
Galena  Co:  Yukon  AK 
Landholding  Agency:  Air  Fatoe 
Property  Number:  18199520816 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioratitm. 
Bldg.  1770 
Galena  Airport 
Galena  Co:  Yukdn  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520017 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  1 
Lonely  Dewline  Site 


Fairbanks  Co:  Fairbanks  NS  AK 

Landholding  Agency:  Air  Force 

Property  Number  18199520024 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  2 

Lonely  Dewline  Site 

Fairbanks  Co:  Fairbanks  NS  AK 

Landholding  Agency:  Air  Force 

Property  Number:  18199520025 

Status:  Unutilized 

Reasons:  Not  accessible  by  road.  Extensive 

deterioration. 
Bldg.  12 

Lonely  Dewline  Site  ^ 

Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520026 
Status:  Unutilized 
Reasons:  Not  accessible  by  road.  Extensive 

deterioration. 
Bldg.  1 

Walnwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520027 
Status:  Unutilized 
Reasons:  Not  accessible  by  road.  Extensive 

deterioration. 

Bldg.  2 

Walnwright  Dewline  Site 

Fairbanks  Co:  Fairbanks  NS  AK 

Landholding  Agency:  Air  Force 

Property  Number:  18199520028 

Status:  Unutilized 

Reasons:  Not  accessible  by  road.  Extensive 

deterioration. 
Bldg.  3 

Walnwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520029 
Status:  Unutilized 
Reasons:  Not  accessible  by  road.  Extensive 

deterioration. 
Bidg.  3024 

Tatalina  Long  Range  Radar 
Site 

Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530001 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  3045 

Tatalina  Long  Range  Radar 
Site 

Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530002 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  18 

Lcmeiy  Dewline  Site 
Ehnendorf  ABF  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Nimiber:  18199530003 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  23 

Lonely  Dewline  Site 
Ehnendorf  AFB  AK  99506-4420  • 
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Landholding  Agency:  Air  Force 
Property  Number:  18199530004 
Stahis:  Unutilized 
Reasons:  Seciued  Area,  Extensive 
deterioration. 

Bldg.  1015 

Kotzebue  Long  Range  Radar 
Site 

Elmendorf  AF6  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530005 
Status:  Unutilized 
Reasons:  Seciired  Area,  Extensive 
deterioration. 

Bldg.  1-^ 

Flaxman  Island  DEW  Site 

Elmendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number:  18199530006 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive ' 

dsterioratioA. 
Bldg.  2 

Flaxman  Island  DEW  Site 
Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number  18199530007 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Bldg.  3 

Flaxman  Island  DEW  Site 

Ehnendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number:  18199530008 

Status:  Unutilized 

Reasons:  Seciued  Area,  Extensive 

deterioration. 
Bldg.  4100 

Cape  Romanzof  Long  Range 
Radar  Site 

Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530009 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  200 

Cape  Newenham  Long  Range 
Radar  Site 

Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Numben  18199530010 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  2166 

Cape  Newenham  Long  Range 
Radar  Site 

Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530011 
Status:  Unutilized 
Reasons:  Extensive  deterioration. 

Bldg.  5500 

Cape  Newenham  Long  Range 

Radar  Site 

Ehnendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Number:  18199530012 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  8 


Barter  Island 

Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530013 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 
deterioration. 

Bldg.  75 

Barter  Island 

Ehnendorf  AFB  AK  99506-4420 

Landholding  Agency:  Air  Force 

Property  Numbar.  18199530014 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  86 
Barter  Island 

Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530015 
Status:  Unutilized 
Reasons:  Secured  Aie&,  Extensive 

deterioration. 

Bldg.  3060 
Barter  Island 

Ehnendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530016 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration. 

Bldg.  11-330 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Numben  18199530017 
Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone. 
Secured  Area,  Extensive  deterioration. 

Bldg.  21-870 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number  18199530019 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  31-342 
Elmendorf  Air  Force  Base 
Anchorge  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  1819953022 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  32-126 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  18199530023 
Status:  Unutilized 
Reasons:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration. 
Bldg.  221-737 
Elmendorf  Air  Force  Base 
Anchorage  AK  99506-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199540001 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  52-651 
Elmendorf  AFB 
Anchorage  AK  99506-3240 
Landholding  Agency;  Air  Force 


Property  Number:  18199740004 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  132 

Tin  City  Long  Range  Radar 
Site 

Ehnendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Number:  18199810003 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Bldgs.  1001,  211  ' 

Murphy  Dome  AF  Station 
Ehnendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Propwty  Number:  18199810004 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration. 

Bldg.  1551 
Galena  Airport 

Ehnendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Number:  18199810030 
Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone. 
Bldg.  1771 
Galena  Airport 

Elmendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Numben  18199820001 
Status:  Unutilized 
Reasons:  Seciued  Area,  Extensive 
deterioration. 

Bldg.  62-146 

Elmendorf  AFB 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number:  18199830007 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  34-570 
Ehnendorf  AFB 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number;  18199830008 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  3 

Oliktok  Long  Range  Radar  Site 
Ehnendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Number:  18199840010 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  8 

Oliktok  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Numben  18199840011 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  19 

Lonely  Short  Range  Radar  Site 
Elmendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Numben  18199840012 
Status:  Unutilized 


isons:  Secured  Area,  Extensive 

deterioration. 

Ig.  20 

aely  Short  Range  Radar  Site 

nendorf  AFB  AK  99506-2270 

pdholding  Agency:  Air  Force 
Pt<>perty  Number:  1  SI  9984001 3 
Status:  Unutilized 

bsons:  Secured  Area,  Extensive 

leterioration. 

[.338 
Salmon  Airport 

lek  Co:  Bristol  Bay  AK 
idholding  Agency:  Air  Force 
kperty  Number:  18199840014 
jtus:  Unutilized 

sons:  Seciuvd  Area,  Extensive 
leterioration. 
Ig.  560 

Salmon  Airport 

lek  Co:  Bristol  Bay  AK 
idholding  Agency:  Air  Force 
kperty  Number:  18199840015 
|tus:  Unutilized 

sons:  Secured  Area,  Extensive 
leterioration. 

612 

;  Safanon  Airport 

lek  Co:  Bristol  Bay  AK 
^dholding  Agency:  Air  Force 
^perty  Number:  18199640016 

Lis:  Unutilized 
isons:  Secured  Area,  Extensive 
leterioration. 

B^g.  618 
K^iig  Salmon  Airport 
N^jmek  Co:  Bristol  Bay  AK 
L4^dholding  Agency:  Air  Force 
" '  [perty  Number:  18199840017 
Unutilized 
ins:  Secured  Area,  Extensive 
leterioration. 

Bli(lK.643 

Salmon  Airport 
lek  Co:  Bristol  Bay  AK 
tdholding  Agency:  Air  Force 
irty  Number:  18199840018 
tus:  Unutilized 

sons:  Secured  Area,  Extensive 
leterioration. 
BlUs.  649 

Salmon  Airport 
ek  Co:  Bristol  Bay  AK 
dholding  Agency:  Air  Force 
rty  Number:  18199840019 
Status:  Unutilized 
Reasons:  Seciuvd  Area.  Extensive 
terioration. 
;.  114 
Ian  Mountain  Long  Range 
lar  Site 

iendorf  AFB  AK  99506-2270 
lolding  Agency:  Air  Force 
oerty  Number:  18199840020 
St^fus:  Unutilized 

sons:  Seciu«d  Area,  Extensive 
eterioration. 
3.  34-636 
Elilendorf  AFB 
Aitehorage  AK  99506-3240 
Lafidholding  Agency:  Air  Force 
Prbberty  Number:  18199840021 
Stj  1I  us:  Unutilized 

Re  i  sons:  Within  2000  ft.  of  flammable  or 
( 1:  [plosive  material.  Within  airport  runway 


clear  zone,  Secured  Area,  Extensive 

deterioration. 
Bldg.  34-«38 
ElmendorfAFB 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  18199840022 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  zone,  Seciuvd  Area,  Extensive 

deterioration. 
Bldg.  140  _ 

Cape  Ldsbume  Long  Range 
Radar  Site 

Elmendorf  AFB  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  18199840023 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  145 

Cape  Lisbume  Long  Range 
Radar  Site 

Ehnendorf  AFB  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  18199840024 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  310 

Cape  Lisbume  Long  Range 
Radar  Site 

Ehnendorf  AFB  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Nimiber:  18199840025 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration, 
Bldg.  27 

Eareckson  Air  Station 
Shemya  Island,  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840026 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  30 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840027 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  42 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840028 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  212 

Eareckson  Air  Station     ' 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840020 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  213 

Eareckson  Air  Station 
Shemya  Island  AK 


Landholding  Agency:  Air  Force 
Property  Number  18199840030 
Status:  Unutilized 
Reasons:  Sectu«d  Area,  Extensive 

deterioration. 
Bldg.  223 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840031 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  452 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840032 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  502 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840033 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  503 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number  18199840034 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration. 
Bldg.  522 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840035 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  587 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840036 
Status:  Unutilized 
Reasons:  Seciu«d  Area,  Extensive 

deterioration. 

Bldg.  588 

Eareckson  Air  Station 

Shemya  Island  AK 

Landholding  Agency:  Air  Force 

Property  Number:  18199840037 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  598 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840038 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  605 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agenc\':  Air  Force 
Property  Number:  18199840039 
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Status:  Unutilized 

Reasons:  Seciued  Area,  Extensive 

deterioration. 
Bldg.  613 

Earackson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Numbw:  18199840040 
Status:  Unutilized 
Reasons:  Seciu^  Area,  Extensive 

deterioration. 

Bldg.  614 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number  18199840041 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 
deterioration. 

Bldg.  615 

Eareckson  Air  Staticm 

Shemya  Island  AK 

Landholding  Agency:  Air  Force 

Property  Number  18199840042 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  616 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840043 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  617 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number  18199840044 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  624 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840045 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Bldg.  700 

Eareckson  Air  Station 

Shemya  Island  AK 

Landholding  Agency:  Air  Force 

Property  Number:  18199840046 

Status:  Unutilized 

Reasons:  Sectired  Area,  Extensive 

deterioration. 
Bldg.  718 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number  18199840047 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Bldg.  727 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840048 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration.. 


Bldg.  731 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840049 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration. 

Bldg.  751 

Eareckson  Air  Station 

Shemya  Island  AK 

Landholding  Agency:  Air  Force 

Property  Number:  18199840050 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  753 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840051 
.StatiLs:  Ilniitilixed 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Bldg.  1001 

Eareckson  Air  Station 

Shemya  Island  AK 

Landholding  Agency:  Air  Force 

Property  Number  18199840052 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  1005 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840053 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  1010 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840054 
Status:  Unutilized 
Reasons:  Seciired  Area,  Extensive 

deterioration. 
Bldg.  1025 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840055 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  1030 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840056 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  3016 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840057 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  3062 
Eareckson  Air  Station 


Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Nmnber  18199840058 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  3063 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840059 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  32-189 
Elmendorf  Air  Force  Base 
Anchorage  Co:  AK  99506-3230 
Landholding  Agency:  Air  Force 
Property  Numlwr  18199920001 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration. 
Bldg.  4893 
Ehnendorf  AFB 

Ehnendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Numbtu;  1819S93u001 
Status:  Unutilized 

Reasons:  Within  airport  nmway  clear  zone. 
Bldg.  4905 
Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Number:  18199930002 
Status:  Unutilized 
Reasons:  Within  airport  runway  clear  zone. 

Secured  Area. . 

Bldg.  4913 

Ehnendorf  AFB 

Ehnendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force  * 

Property  Nimiber:  18199930003 

Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone, 

Seciu«d  Area. 
Bldg.  5887 
Ehnendorf  AFB 

Ehnendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Number:  18199930004 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runiway 

clear  zone.  Secured  Area. 
Bldg.  10449 
Ehnendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Number:  18199930005 
Status:  Unutilized 
Reasons:  Secured  Area. 

Bldg.  12759 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18199930006 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration. 

Bldg.  28 

USCG  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5000 
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Laiiiholding  Agency:  DOT 

PropfBrty  Number:  87199210126 

Stattis:  Excess 

Reafsbns:  Within  airport  runway  clear  zone, 

Secured  Area. 
Bldfetig 

US&  Support  Center 
Koctttk  Co:  KOdiak  Island  AK  99619-5000 
Lanidholding  Agency:  DOT 
Property  Number:  87199210128 
Status:  Excess 
Reasons:  Within  airport  runway  clear  zone, 

EK^ensive  deterioration.  Secured  Area. 
Bldk  18 

used  Support  Center 
Kodiek  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  E)OT 
Property  Numl^r:  87199210132 
Statjus:  Excess 
Reasons:  Within  airport  runway  clear  zone, 

Secured  Area 
GS.-^lNumber:  U-ALAS-655A. 
Bld^«  A512 
used  Support  Center 
Koditik  Co:  Kodiak  Island  AK  99619-5000 
Laniiiolding  Agency:  DOT 
Property  Number:  87199210133 
Status:  Excess 
Rea$<>ns:  Within  2000  ft.  of  flammable  or 

exfilosive  material,  Seciued  Area. 
Bldg.  Rl,  Holiday  Beach 
U.S.  Coast  Guard  Support  Center 
Kocitak  Co:  Kodiak  Island  AK  99619-5014 
Landholding  Agency:  DOT 
Prob^rty  Number:  87199310014 
Stati«:  Unutilized 
Reai^n:  Secured  Area. 
Bld^.|S-3 

U.S;  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landpolding  Agency:  DOT 
ProiUrty  Number:  87199310015 
Statiik:  Unutilized 
Rea^i^n:  Secured  Area. 
Bld^.|S-16 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landholding  Agency:  DOT 
ProdArty  Number:  87199310016 
Stetti^:  Unutilized 
ReaMn:  Secured  Area. 

Bldg.!624 

U.S.  Qoast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Lan4iiolding  Agency:  DOT 

Proparty  Number:  87199310021 

Stahli:  Unutilized 

Reasic^:  Within  airport  runway  clear  zone. 

Secured  Area. 
Bldg^  456 

Coa^iGuard— ISC  Kodiak 
Kodl^  Co:  Kodiak  Borough  AK  99615- 
Landholding  Agency:  DOT 
PropBity  Number:  87199710002 
States:  Excess 
Reasons:  Within  airport  rxmway  clear  zone, 

Secured  Area,  Extensive  deterioration. 
Bldgi  ^24A 
USa3  ISC  Kodiak 

Kodiak  Co:  Kodiak  Is.  Borough  AK  99619- 
Landbolding  Agency:  DOT 
Property  Number:  87199710004 
Status:  Excess 
Reasons:  Floodway,  Secured  Area. 


Bldg.  R13,  USCG  ISC  Kodiak 

Holiday  Beach 

Kodiak  Co:  Kodiak  Is.  Borough  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  87199720003 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  172.  USCG  ISC  Kodiak 

Nyman's  Pensinsula 

Kodiak  Co:  Kodiak  Is  Bor  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  87199720004  , 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  160.  USCG  ISC  Kodiak 
Comsta/Buskin  Lake 
Kodiak  Co:  Kodiak  IS  Bor  AK  99619- 
Landholding  Agency:  DOT 
Property  Number:  87199720005 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration. 

Arizona 

Facility  90002 

Holbrook  Radar  Site 

Holbrook  Co:  Navajo  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  18199340049 

Status:  Unutilized 

Reason:  With  airport  runway  clear  zone. 

Arkansas 

Dwelling 

Bull  Shoals  Lake/Dry  Run  Road 

Okland  Co:  Marion  AR  72661- 

Landholding  Agency:  COE 

Property  Number  31199820001 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

California 

Bldg.  707  63  ABG/DE 

Norton  Air  Force  Base 

Norton  Co:  San  Bemadino  CA  92409-5045 

Landholding  Agency:  Air  Force 

Property  Number:  18199010193 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  575  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Foice 
Propeit>'  Number:  18199010195 
Status:  Excess 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material. 
Bldg.  502  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number:  18199010196 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  23  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number:  18199010197 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 


Bldg.  100 

Point  Arena  Air  Force  Station 

(See  Country)  Co:  Mendocino  CA  95468- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010233 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  101 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  18199010234 
Status:  Undemtilized 
Reason:  Secured  Area. 
Bldg.  116 

Point  Arena  Air  Force  Station 
(See  County)  kjo:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  16199010235 
Status:  Unutilized 
Reason:  Sectued  Area. 
Bldg.  202 

Point  Arena  Air  Force  Station    - 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010236 
Statuis:  Unutilized 

Reason:  Secured  Area.  . 

Bldg.  201 

Vandenberg  Air  Force  Base 
Point  Arguello 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  MigueUto  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  18199010546 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  202 

Vandenberg  Air  Force  Base 
Point  Ai;guello 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246.  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn.> 
Landholding  Agency:  Air  Force 
Property  Number:  18199010547 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  203 

Vandenberg  Air  Force  Base 
Point  Ai;guello 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road.  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  18199010548 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  204 

Vandenberg  Air  Force  Base 
Point  Arguello 
Vandenl^rg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  18199010549 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  1823 
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Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road.  Pt  Sal  Road.  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  18199130360 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 

Bldg.  10312 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199210026 
Statiis:  Unutilized 
Reason:  Secured  Area. 
Bldg.  16104,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Location:  Hwy  1.  Hwy  246;  Coast  Rd.,  Pt  Sal 

Rd.;  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  Number:  18199230020 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  5428,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholdlng  Agency:  Air  Force 
Property  Number:  18199310015 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7304,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199310030 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  8215 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number.  18199330016 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1988 

Vandenbeig  Air  Force  Base 
Vandnibeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  181993340003 
Status:  Unutilized 
Reason:  Electrical  Pofret  Geneiator  Bldg. 

Secured  Area. 
Bldg.  1324 

Vandenberg  Air  Force  Base 
Vandanbeig  AFB  Co:  Santa  Barbara  CA 

93437-  --^ 

Landholding  Agency:  Air  Force 
Pnqierty  Number  18199340006 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  1341 

Vandenberg  Air  Fence  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199340007 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1955 

Vandenberg  Air  Force  Base 
Vandanbeig  AFB  Co:  Santa  Barbara  CA 

93437- 


Landholding  Agency:  Air  Force 

Property  Niunber:  18199340008 

Status:  Unutilized 

Reason:  Secured  .Area. 

Bldg.  6443 

Vandenberg  Air  Force  Base 

Vandanbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199340020 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  7306 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Ajgency:  Air  Force 
Property  Number  18199340022 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  16164 

Vandenberg  Air  Forc«»  BnMi 

Vandenbng  AFB  Co:  Santa  Baifoara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199340028 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  6521 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199410004 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  908 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199520018 
Status:  Excess 
Reason:  Detached  Latrine 
Bldg.  13004 

Vandanbeig  Air  F<wce  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199520022 
Status:  Excess 
Reasons:  Secured  Area.  Extensive 

deterioration 
Bldg.  422 

Vandenberg  Air  Fmce  Base 
Vandanbeig  AFB  Co:  Santa  Baibara  CA 

93437- 
Landhoiding  Aganc3r.  Air  FMce 
Propeity  Number  18199530029 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensiva 

dsterioratiiRi 
Bldg.  431 

Vandanbeig  Air  Face  Base 
Vandenbog  AFB  Co:  Santa  Baibara  CA 

93437- 
Landholding  Agency:  Air  Fonse 
Property  Number  18199530030 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterination. 

Bldg.  470 

Vandanbeig  Air  Force  Base 
Vandnibeig  AFB  Co:  Santa  Barbara  CA 
93437- 


Landholding  Agency:  Air  Force 
Property  Number:  18199530031 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  480 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530032 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 
Bldg.  6606 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Baifoara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199530037 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Bldg.  7307 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Numlwr:  18199530039 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  10717 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530041 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  10722 

Vandenberg  Air  Force  Base 
Vandenbwg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199530043 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deteriwation. 

Bldg.  13213 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Baibara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530044 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  893 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199530043 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  9350 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199620030 
Status:  Unutilized  . 
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Reasons:  Secured  Area,  Extensive 

1 1  sterioration. 
Bl^.  13003 
Vandenberg  AFB 

denberg  AFB  Co:  Santa  Barbara  CA 
437- 
olding  Agency:  Air  Force 
Tty  Number:  18199620031 
s:  Unutilized 

ons:  Secured  Area,  Extensive 
iterioration. 

13222 
idenberg  AFB 
Vabdenberg  AFB  Ck):  Santo  Barbara  CA 

M437- 
Landholding  Agency:  Air  Force 
Fr^|>erty  Number:  18199620032 
Status:  Unutilized 
Re^^ons:  Secured  Area,  Extensive 
iterioration. 

815 
ieubtM^  AFB 
lenberg  AFB  Co:  Santo  Barbara  CA 

iJ437- 

La^itlholding  Agency:  Air  Force 
Prbt>erty  Number:  18199630040 
St^^:  Unutilized 
Rep^ns:  Secured  Area,  Extensive 

deterioration. 
B\ik.  1850 
Vajidenberg  AFB 
VaUlenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
La^piolding  Agency^  Air  Force 
FrOjferty  Number:  18199630041 
Stajms:  Unutilized 
Reiions:  Seciired  Area,  Extensive 

dfterioration. 

B1(U.  1853 

VaUlenberg  AFB 

VaMenberg  AFB  Co:  Santo  Barbara  CA 

^$437- 
Laidholding  Agency:  Air  Force 
Prb^erty  Number:  18199630042 
Status:  Unutilized 
Regions:  Secured  Area,  Extensive 

q^terioration. 

i^.  1856 
lidenbeig  AFB 

Senbeig  AFB  Co:  Santo  Barbara  CA 
[37- 
tiolding  Agency:  Air  Force 
PrcMerty  Number  18199630043 
Stalls:  Unutilized 
Re44on8:  Secured  Area,  Extensive 

d^erioratitm. 
Bl(^  1865 
Va*  denberg  AFB 
Vai^enberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Lait4bolding  Agency:  Air  Force 
Proberty  Number:  18199630044    . 
Sta^:  Unutilized 
Retuons:  Secured  Area,  Extensive 
dJE^terioration. 

Bidii  1874 

lenbeigAFB 

^enberg  AFB  Co:  Santo  Barbara  CA 
137- 

liolding  Agency:  Air  Force 
>  Number:  18199630045 
Unutilized 
ReaiBDns:  Secured  Area,  Extensive 
dktnioiation. 


Bldg.  1875 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
I^andholding  Agency:  Air  Force 
Property  Number:  18199630046 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  1877 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199630047 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  1879 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barttara  CA 

Landholdihg  Agency:  Air  Force 
Property  Number:  18199630048 
Stotus:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  1885 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199630049 
Stotus:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  1898 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199630050 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  06445 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Landholding  Agency:  Air  Fence 
Property  Number:  18199630052 
Stotus:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  21160 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199630055 
Stotus:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  06437 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199710614 
Stotus:  Unutilized 
Reasons:  Seciued  Area,  Extensive 

deterioration. 
Bldg.  10715 
Vandenberg  AFB 


Vandenbei^g  AFB  Co:  Santo  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199710016 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  21300 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
"  Property  Number:  18199710020 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  00835 
Vandenberg  AFB 

Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720008 
Stotus:  Unutilized 
Reasons:  Secvued  Area,  Extensive 

deterioration. 
Bldg.  00879 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720009 
Stotus:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  01630 
Vandenbei^g  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Nimiber:  18199720011 
Stotus:  Unutilized 
Reasons:  Seciued  Area,  Extensive 

deterioration. 
Bldg.  01797 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Laiidholding  Agency:  Air  Force 
Property  Number  18199720012 
Stotus:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Bldg.  01830 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Landbolding  Agency:  Air  Force 
Property  Number:  18199720013 
Stotus:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioratioiL 
Bldg.  01852 
.Vandenberg  AFB 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Landbolding  Agency:  Air  Force 
Property  Number:  18199720014 
Stotus:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  10003 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
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Landholding  Agency:  Air  Force 
Property  Number:  18199720016 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  10252 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720017 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Bldg.  11345 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199720019 
Status:  Unutilized 
Rtttutuns:  S«cureu  Aruu,  Extensive 

deterioration. 
Bldg.  13600 
Vandflobeig  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199720021 
Statiis:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  14019 
Vandenberg  AFB 
Vandenberg  AFB  Co:  SanU  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720022 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Bldg.  14026 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720023 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  16162 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720024 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration. 
Bldg.  22300 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199730002 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  01310 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199740005 


Status:  Unutilized 

Reasons:  Secured  Area. 

Bldg.  084 17" 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199740006 
Status:  Unutilized 
Reasons:  Secured  Area. 
Bldg.  11153 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199740007 
Status:  Unutilized 
Reasons:  Secured  Area. 
Bldg.  11154 
Vandenberg  AFB 
Vandenberg  AFB  Co:  SanU  Baibaia  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199740008 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioratiara. 

Bldgs.  2-11, 20-21 

Edwards  AFB 

P-Area  Housing 

Edwards  AFB  Co:  Kern  CA  93524- 

Landholding  Agency:  Air  Force 

Property  Number  18199810029 

Status:  Unutilized 

Reasons:  Extensive  deterioration. 

Bldg.  00907 

Vandenberg  AFB 

Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number  18199820002 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  1681 
Vandenberg  AFB 
Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199820003 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  01839 
Vandenberg  AFB 
Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199820004 
SUtus:  Unutilized 
Reasons:  Secured  Area  Extensive 

deterioratioiL 
Bldg.  06519 
Vandenberg  AFB 
Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199620005 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deteriontioiL 
Bldg.  06526 
Vandenberg  AFB 
Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  18199820006 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 


Bldg.  11167 
Vandenberg  AFB 
Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199820007    •    X 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  11168 

Vandenberg  AFB 

Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18199820008 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Soil  ft  Materials  Testing  Lab 
Sausalito  Co:  CA  00000- 
Landholding  Agency:  COE 
Property  Number  31199920002 
Status:  Excess 
Reason:  Contamination 

Parker  Dam  Govt  Housing  Camp 

Township  2  North 

San  Bernardino  Co:  CA  92401- 

Landholding  Agency:  Interior 

Property  Number:  61199930001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  40,  62 

Naval  Air  Station,  North  Island 

Imperial  Beach  Co:  CA  91932- 

Landholding  Agency:  Navy 

Property  Nimibwr:  77199930024 

Status:  Excess 

Reasons:  Secured  Area,  Extensive 

deterioration 
10  Bldg. 

USCG  Station  Humboldt  Bay 
Samoa  Co:  Humboldt  CA  95564-9999 
Landholding  Agency:  DOT 
Property  Number:  87199440027 
Status:  Excess 

Reason:  Extensive  deterioration. 
Conmient:  Land  to  be  relinquished  to  BLM 

(Public  Domain  Laitd). 
Bldg.  T102 

U.S.C.G.  Training  Center 
Petaluma  Co:  Sonoma  CA  94952- 
Landholding  Agency:  DOT 
Property  Number:  87199830001 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material. 

Colorado 

Bldg.  00910 

"Blue  Bam" — ^Falcon  Air  Force  Base 

Falcon  Co:  El  Paso  CO  80912- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530046 

Status:  Underutilized 

Reason:  Seciu«d  Area. 

Bldg.  1007 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  CO  80814-2400 

Landholding  Agency:  Air  Force 

Property  Number:  18199730003 

Status:  Underutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration. 

Bldg.  1008 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  CO  80814-2400 
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idholding  Agency:  Air  Force 
pperty  Number:  18199730004 
ptus:  Underutilized 

Dns:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secuired  Area; 
Etensive  deterioration. 


& 


dg.  9214 

S.  Air  Force  Academy 
CJQlorado  Springs  Co:  El  Paso  CO  80814-2400 
L^dholding  Agency:  Air  Force 
"■  pperty  Number:  18199730012 

^tus:  Underutilized 
sons:  Within  airport  runway  clear  zone; 

Secured  Area. 

litig.  7067 
U^AF  Academy 
Cb:  El  Paso  CO  80840- 
Lfipdholding  Agency:  Air  Force 
Pi*perty  Nimiber:  18199810005 
S^tus:  Unutilized 
Rfi^n:  Extensive  deterioration. 
BWg.  8222 
l«AF  Academy 
dpi  El  Paso  CO  80840- 
Lkhdholding  Agency:  Air  Force 
Property  Number:  18199810006 
S|4tus:  Unutilized 
"hson:  Extensive  deterioration. 
.  9200 
'  Academy 

;  El  Paso  CO  80840- 

bdholding  Agency:  Air  Force 

pperty  Number:  18199810007 

4tus:  Unutilized 
sons:  Within  airport  runway  clear  zone; 

^ecured  Area. 

ig.888 

pky  Flats  Environmental 
'  I  site 
i)den  Co:  JeOerson  CO  80020- 
liolding  Agency:  Energy 
Pi^perty  Number:  41199930001 
StiEtus:  Unutilized 

sons:  Within  2000  ft.  of  flammable  or 
plosive  material,  Secured  Area, 
aeda  Facility  c^ 

390  S.  Santa  Fe  Drive 
Oliver  Co:  Denver  CO  80223- 
L4iidholding  Agency:  DOT 
Pijtroerty  Number:  87199010014 
Stratus:  Unutilized 
Reason:  Other  enviroimiental. 
Cbaunent:  Contamination. 

C()«necticut 

Bldg.  13 

Biwlsv  International 


Ea|9t  Granby  Co:  Hartford  CT  06026-9309 
Laildholding  Agency:  Air  Force 
Pijjberty  Ntiraber  18199640002 
Stltfus:  Unutilized 
Rqi^Bons:  Within  2000  ft  of  flammable  or 

plosive  materia.  Secured  Area. 
M^.  le 

iley  iBtemational 

,  I  (kanby  Co:  Hartford  CT  06026-9309 
Laqdholding  Agency:  Air  Force 
Property  Number:  18199640003 
SU^:  Unutilized 
Rea^ns:  Within  2000  ft.  of  flammable  or 

( dcplosive  material.  Secured  Area. 
Bia^.  5 
Bri  Uey  International 


Airport 

East  Granby  Co:  Hartford  CT  06026-9309 

Landholding  Agency:  Air  Force 

Property  Number:  18199640004 

Status:  Unutilized 

Reason:  Within  2000  fl.  of  flammable  or 

explosive  material. 
Bldg.  4 

Bradley  International 
Airport 

East  Granby  Co:  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Niunber:  18199640005 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Hezekiah  S.  Ramsdell  Farm 
West  Thompson  Lake 
North  Grosvenordale  Co:  Windham  CT 

06255-9801 
Landholding  Agency:  COE 
Property  Number:  31199740001 
Status:  Unutilized 

Reasons:  Floodway  Extensive  deterioration. 
DG1-DG8,  DGlO-DG-27 
Dolphin  Gardens 

Naval  Submarine  Base  New  London 
Groton  Co:  New  London  CT  06349- 
Landholding  Agency:  Navy 
Property  Number:  77199930025 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Falkner  Island  Light 
U.S.  Coast  Guard 

Guilford  Co:  New  Haven  CT  06512- 
Landholding  Agency:  DOT 
Property  Number:  87199240031 
Status:  Unutilized 
Reason:  Floodway. 

Florida 

Bldg.  1179 

Patrick  Air  Force  Base 

1179  School  Avenue 

Co:  Brevard  FL  32935- 

Landholding  Agency:  Air  Force 

Property  Number:  18199240030 

Status:  Unutilized 

Reasons:  Extensive  Deterioration,  Secured 

Area. 
Bldg.  575 

Patrick  Air  F(»ce  Base 
Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Pn^pwty  Number:  18199320004 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone.  Extensive  Deterioration, 

Secured  Area. 
Facility  90523 
Cape  Canaveral  AFS 
Cape  Canaveral  AFS  Co:  Brevard  FL 
L^idholding  Agency:  Air  Farce 
Property  Number:  18199330001 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  921 

Patrick  Air  Force  Base 
Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199430002 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 


23  Family  Housing 

MacDill  Auxiliary  Airfield 

No.  1 

Avon  Park  Co:  Polk  FL  33825- 

Location:  Include  Bldgs:  448, 451  thru  470, 
472  and  474 

Landholding  Agency:  Air  Force 

Property  Niunber  18199520006 

Status:  Excess 

Reason:  Within  airptort  runway  clear  zone. 

Bldg.  240 

MacDill  Auxiliary  Airfield 

No.  1 

Avon  Park  Co:  Polk  FL  33825- 

Landholding  Agency:  Air  Force 

Property  Number:  18199520007 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  243 

Eglin  Air  Force  Base 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  /ur  Foive 

Property  Nimiber:  18199540002 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 
deterioration. 

Bldg.  510 

Eglin  Air  Force  Base 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199540003 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 
deterioration. 

Bldg.  521 

Eglin  Air  Force  Base 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199540004 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 
deterioration. 

Bldg.  872 

Egliji  Air  Force  Base 

Eglin  AFB  Co:  Okaloosa  FL  32542-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199540005 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  30004 
Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199540006 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  12513 
Eglin  Air  Force  Base 
Eglin  AFB  Co:  Okaloosa  FL  32542-5000 
Landholding  Agmicy:  Air  Force 
Property  Number:  18199540007 
Status:  Unutihzed 
Reasons:  Seciu^d  Area,  Extensive 

deterioration. 
Facility  36901 
Cape  Canaveral  Air  Station 
Cape  Canaveral  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199640006 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration. 


44294 


Federal  Register /Vol.  64.  No.  156 /Friday,  August  13,  1999 /Notices 


Facility  8816 

Cape  Canaveral  Air  Station 
Cape  Canaveral  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199640007 
Stat\is:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area. 

Bldg.  12734.  Eglin  AFB 

Eglin  AFB  Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number:  18199640011 

Status:  Unutilized 

Reason:  Seciued  Area. 

Bldg.  12708,  Eglin  AFB 

Eglin  AFB  Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number:  18199640012 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  307 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number:  18199710022 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  315 

Patrick  Air  Force  Base 

Patrick  AFB  Co:  Brevard  FL 

Landholding  Agency:  Air  Force 

Property  Number  18199710023 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  317 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number:  18199710024 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration. 

Bldg.  318 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number:  18199710025 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration. 

Bldg.  324 

Patrick  Air  Force  Base 

Patrick  AFB  Co:  Brevard  FL 

Landholding  Agency:  Air  Force 

Property  Number:  18199710026 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Facility  No.  1114 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199710027 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Facility  No.  1345 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199710028 
Status:  Unutilized 
Reason:  Secured  Area. 


Facility  No.  1346 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  18199710029 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  No.  1348 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  18199710030 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  No.  7805 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  18199710031 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  No  7B.S0 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  18199710032 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  No.  10831 

Cape  Canaveral  Air  Station 

Cape  Canaveral,  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  18199710033 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  No.  15500 

Cape  Canaveral  Air  Station 

Cape  Canaveral,  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  18199710034 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Facility  No.  39764 
Cape  Canaveral  Air  Station 
Cape  Canaveral,  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Niunber  18199710035 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  No.  70580 
Cape  Canaveral  Air  Station 
Cape  Canaveral,  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  18199710036 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Facility  No.  70662 

Cape  Canaveral  Air  Station 

Cape  Canaveral,  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  18199710037 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Facility  No.  72920 
Cape  Canaveral  Air  Station 
Cape  Canaveral,  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  18199710038 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  897,  Eglin  AFB 


Eglin  AFB  Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number  18199710044 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  895,  Eglin  AFB 

Eglin  AFB  Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number:  18199710045 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Facility  No.  90520 
Cape  Canaveral  AS 

Cape  Canaveral  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720038 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  3 1 2 ,  Patrick  AFB 
Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Niunber:  18199720039 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration. 

Bldg.  10686 
Elgin  AFB 

Elgin  AFB  Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199740001 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration. 

Bldg.  10563 

Elgin  AFB 

Elgin  AFB  Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number  18199749002 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  10352 
Elgin  AFB 

Elgin  AFB  Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199740003 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Fac.  No.  09010 
Cape  Canaveral  Air  Station 
Cape  Canaveral  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810008 
Status:  Unutilized 
Reasons:  Secured  Area. 

Fac.  No.  15832 

Cape  Canaveral  Air  Station 

Cape  Canaveral  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  18199810009 

Status:  Unutilized 

Reasons:  Secured  Area. 

Bldg.  744 
Elgin  AFB 

Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force   . 
Property  Nimiber:  18199820009 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration. 

Bldg.  3008 
Elgin  AFB 
Co:  Okaloosa  FL  32542-5133 
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idholding  Agency:  Air  Force 
jperty  Number:  18199820010 
|t^tus:  Unutilized 

sons:  Secured  Area,  Extensive 
ieterioration. 

Odg.  3010 
Jlin  AFB 

'a:  Okaloosa  FL  32542-5133 
ndholding  Agency:  Air  Force 
bperty  Number:  18199820011 
itus:  Unutilized 
sons:  Secured  Area,  Extensive 
[Ieterioration. 
B^dg.  12709 
E^in  AFB 

Cp:  Okaloosa  FL  32542-5133 
ndholding  Agency:  Air  Force 
bperty  Number:  18199820012 
Sif tus:  Unutilized 

,    ons:  Seciired  Area,  Extensive 
deterioration. 
B|dg-  08807 
bpe  Canaveral  Air  Station 
t  Brevard  FL  32925- 
bdholding  Agency:  Air  Force 
iperty  Number:  18199820013 
Itus:  Unutilized 
son:  Secured  Area. 
sUg.  08809 
Ckpe  Canaveral  Air  Station 
Ck  Brevard  FL  32925- 
L^dholding  Agency:  Air  Force 
Property  Number:  18199820014 
Stdtus:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
BMg.  21911 

C^j)e  Canaveral  Air  Station 
C^;  Brevard  FL  32925- 

idholding  Agency:  Air  Force 
:iperty  Number:  18199820015 
tus:  Unutilized 
^1  isons:  Secured  Area,  Extensive 
|(^eterioration. 
Bidg.  21914 

Cipe  Canaveral  Air  Station 
C(^:  Brevard  FL  32925- 

idholding  Agency:  Air  Force 
[iperty  Number:  18199820016 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
ieterioration. 

32349 
^e  Canaveral  Air  Station 
^:  Brevard  FL  32925- 
L^itdholding  Agency:  Air  Force 
Piioperty  Number:  18199820017 
St^us:  Unutilized 
R^dsons:  Secured  Area,  Extensive 

ieterioration. 
-  Jility  22 
Malabar  Transmitter  Annex 
Pallln  Bay  Co:  Brevard  FL  32907- 
idholding  Agency:  Air  Force 
perty  Number:  18199830001 
lis:  Unutilized 
on:  Secured  Area. 

jility  27 
Mi  i|abar  Transmitter  Annex 
Pa^tn  Bay  Co:  Brevard  FL  32907- 
La ndholding  Agency:  Air  Force 
Pt)  jerty  Nmnber:  18199830002 
Sti  I  us:  Unutilized 
ReiBpon:  Secured  Area. 


Facility  32 

Malabar  Transmitter  Annex 

Palm  Bay  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number:  18199830003 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  36 

Malabar  Transmitter  Annex 

Palm  Bay  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number:  18199830004 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  42 

Malabar  Transmitter  Annex 

Palm  Bay  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number:  18199830005 

status:  Unutilized 

Reason:  Secured  Area. 

Facility'  44608 

Cape  Canaveral  Air  Station 

Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  18199830006 

Status:  Unutilized 

Reasons:  Witin  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  12577 
Eglin  AFB 
Santa  Rosa  Island 
Okaloosa  Co:  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199910001 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration. 
Bldg.  12576 
Eglin  AFB 
Santa  Rosa  Island 
Okaloosa  Co:  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199910002 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration.    . 
Bldg.  12534 
Eglin  AFB 
Santa  Rosa  Island 
Okaloosa  Co:  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199910003 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration. 

Bldg.  12533 

Eglin  AFB 

Santa  Rosa  Island 

Okaloosa  Co:  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number:  18199910004 

Status:  Unutilized 

Reasons:  Floodway.  Secured  Area,  Extensive 

deterioration. 
Bldg.  12528 
Eglin  AFB 
Santa  Rosa  Island 
Okaloosa  Co:  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199910005 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration. 


Bldg.  9281 

Eglin  AFB 

Santa  Rosa  Island 

Okaloosa  Co:  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number:  18199910006 

Status:  Unutilized 

Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration. 
Bldg.  9280 
Eglin  AFB 
Santa  Rosa  Island 
Okaloosa  Co:  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199910007 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration. 
Bldg.  609 
Eglin  AFB 

Okaloosa  Co:  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199910008 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Bldg.  01103 

Cape  Canaveral  Air  Station 
Brevard  Co:  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199910009 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  55152 

Cape  Canaveral  Air  Station 
Brevard  Co:  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199910010 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  1737 

Cape  Canaveral  Air  Station 
Cape  Canaveral  Co:  Brevard  FL  32907- 
Landhoiding  Agency:  Air  Force 
Property  Number:  18199920002 
Status:  Underutilized 
Reason:  Secured  Area. 
Facility  5200 

Cape  Canaveral  Air  Station 
Cape  Canaveral  Co:  Brevard  FL  32907- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920003 
Status:  Underutilized 
Reason:  Secured  Area. 
Facility  49950 
Cape  Canaveral  Air  Station 
Cape  Canaveral  Co:  Brevard  FL  32907- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920004 
.  Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  1704 
Eglin  AFB 

Eglin  AFB  Co:  Okaloosa,  J"L  32542- 
Landholding  Agency:  Air  Force 
Property  Number:  18199930007 
Status:  Unutilized 

Reasons:  Floodway,  Secured  Area,  Extensive 
deterioration. 

Bldg.  01390 

Cape  Canaveral  Air  Station 

Cape  Canaveral  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number:  18199930008 


44296 


Federal  Register /Vol.  64.  No.  156 /Friday.  August  13.  1999 /Notices 


Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  A-146 

Boca  Chica  Annex 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77199930027 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  A-232 

Boca  Chica  Annex 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77199930028 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  A-4020 

Boca  Chica  Annex 

Naval  Air  Station 

Key  West  Co;  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77199930029  . 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  A-*3,  Recreation  Cottage 

USCG  Station 

Marathon  Co:  Monroe  FL  33050- 

Landholding  Agency:  DOT 

Property  Number:  87199210008 

SUtus:  Unutilized 

Reason:  Floodway  Secured  Area. 

Bldg.  A-103,  Trumbo  Point 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  DOT 

Property  Number  87199230001 

Status:  Unutilized 

Reason:  Floodway,  Secured  Area. 

Exchange  Building 

St.  Petersburg  Co:  Pinellas  FL  33701- 

Landholding  Agency:  DOT 

Property  Number:  87199410004 

Status:  Unutilized 

Reason:  Floodway . 

9988  Keepers  Quarter's  A 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440009 

Status:  Underutilized 

Reason:  Floodway,  Secured  Area. 

9988  Keepers  Quarters  B 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440010 

Status:  Underutilized 

Reason:  Floodway,  Secured  Area. 

9990  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440011 
Status:  Underutilized 
Reason:  Floodway,  Secured  Area. 

9991  Plant  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440012 
Status:  Utidenitilized 
Reasons:  Floodway,  Seciu«d  Area. 

9992  Shop  Bldg. 


Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440013 

Status:  Underutilized 

Reasons:  Floodway,  Secured  Area. 

9993  Admin.  Bldg. 
Cape  San  Bias 
POTtSt.  JoeCo:GulfFL 
Landholding  Agency:  DOT 
Property  Number  87199440014 
Status:  Underutilized 

Reasons:  Floodway,  Secured  Area. 

9994  Water  Pump  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440015 

Status:  Underutilized 

Reasons:  Floodway,  Secured  Area. 

Storage  Bldg. 

Cape  San  Rlas 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Nvunben  87199440016 

Status:  Underutilized 

Reasons:  Floodway,  Secured  Area. 

9999  Storage  Bldg. 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440017 

Status:  Underutilized 

Reasons:  Floodway,  Secured  Area. 

3  Bldgs.  and  Land 

Peanut  Island  Station 

Riveria  Beach  Co:  Palm  Beach  FL  33419- 

0909 
Landholding  Agency:  DOT 
Property  Number:  87 1 995 10009 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area. 

Cape  St.  George  Lighthouse 
Co:  Franklin  FL  32328- 
Landholding  Agency:  DOT 
Property  Number:  87199640002 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Georgia 

Coast  Guard  Station 

St.  Simons  Island 

Co:  Glynn  GA  31522-0577 

Landholding  Agency:  DOT 

Property  Number:  87199540002 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Guam 

Anderson  South 
Anderson  Admin.  Annex 
360  housing  units  &  a 
conunercial  structiue 
Mangilao  GU  96923- 
Landholding  Agency:  Air  Force 
Property  Number:  18199840009 
Status:  Underutilized 
Reason:  Secured  Area. 

Hawaii 

Facility  1 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199930030 

Status:  Excess 


Reasons:  Secured  Area  Extensive 

deterioration. 
Facihty  187 
Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199930031 
Status:  Excess 
Reasons:  Secured  Area  Extensive 

deterioration. 

Facility  191 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199930032 

Status:  Excess 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Facihty  1263 
Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199930033 
Status:  Excess 
Reasons:  Secured  Area  Extensive 

deterioration. 
Facility  S214 
Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199930034 
Status:  &ccess 
Reasons:  Secured  Area  Extensive 

deterioration. 
Facility  1271 
Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199930035 
Status:  Excess 
Reasons:  Secured  Area  Extensive 

deterioration. 
Facility  408 
Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Property  Number:  77199930036 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration. 

Facility  645 

Submarine  Base 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199930037 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration. 

Bldg.  1740 

U.S.  Coast  Guard  Air  Station 

Barbers  Point 

Honolulu  Co:  HI  96862-5800 

Landholding  Agency:  DOT 

Property  Number:  87199910002 

Status:  Unutilized 

Reason:  Secured  Area. 

Idaho 

Bldg.  1012 

Mountain  Home  Air  Force  Base 

7th  Avenue 

(See  County)  Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  18199030004 


SUftiis:  Excess 

Re^on:  Within  2000  ft.  of  flammable  or 

s^losive  material. 
Bl4g.  923 

Moj^ntain  Home  Air  Force  Base 
7th  Avenue 

(Seei  County)  Co:  Elmore  ID  83648- 
LaQdholding  Agency:  Air  Force 
PrcQ^rty  Number:  18199030005 
Stahis:  Excess 
Reason:  Within  2000  ft.  of  flanmiable  or 

eMplosive  material. 
Bldg.  604 

Moiintain  Home  Air  Force  Base 
Piniel  Street 

(Sefe;  County)  Co:  Eknore  ID  83648- 
Laqdholding  Agency:  Air  Force 
Prouerty  Number:  18199030006 
Sta^:  Excess 
Reaaon:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldii  229 

Mt.  flome  Air  Force  Base 
1st  Avenue  and  A  Street 
Mt.!  Home  AFB  Co:  Elmore  ID  83648- 
Laqaholding  Agency:  Air  Force 
Property  Number:  18199040857 
Stafts:  Unutilized 

sns:  Within  2000  ft.  of  flammable  or 
plosive  material,  Within  airport  runway 
'  zone. 

,4403 

ntain  Home  Air  Force  Base 
Mouitaln  Home  Co:  Elmore  ID  83647- 
Laniqholding  Agency:  Air  Force 
Propjerty  Number:  18199520008 
Status:  Unutilized 
Rea^n:  Extensive  deterioration. 
Bldgi  101 

Mo^tain  Home  Air  Force  Base 
Co:  BImore  ID  83648- 
Lanoholding  Agency:  Air  Force 
Propterty  Number:  18199840001 
Status:  Unutilized 
Reason:  Extensive  deterioration.    . 
Bldg^  105 

Moiihtain  Home  Air  Force  Base    - 
Co:  Hlmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  18199840002 
Status:  Unutilized 
Rea$$n:  Extensive  deterioration. 
BldgjAFD0070 
AlM^  Falls  Dam 
OldUwn  Co:  Bonner  ID  83822- 
Landiiolding  Agency:  COE 
Proi|4rty  Number:  31199910001 
Stat«i^:  Unutilized 
Rea40n:  Extensive  deterioration. 

QlinUs 

Calti^et  Harbor  Station 
U.S.  Coast  Guard 
Chio^o  Co:  Cook  IL 
LaniUiolding  Agency:  DOT 
Pro[Urty  Number:  87199310005 
Stattk:  Excess 
ReaMn:  Secured  Area. 
Indi^ba 

Brool^vUle  Lake— Bldg. 
Browtisville  Rd.  in  Union 
Liberty  Co:  Union  IN  47353- 
Landbolding  Agency;  COE 
Propjvty  Number:  31 199440004 


Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  21.  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97199230001 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  22.  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97199230002 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bldg.  62.  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97199230003 

Status:  Exrnft.s 

Reason:  Extensive  deterioration. 

Iowa 

Bldg.  00671 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number:  18199310009 

Status:  Unutilized 

Reason:  Fuel  pump  station. 

Bldg.  00736 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number:  18199310010 

Status:  Unutilized 

Reason:  Pump  station. 

House,  Tract  100 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530002 

Status:  Excess 

Reason:  Extensive  deterioration. 

Play  House,  Tract  100 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530003 

Status:  Excess 

Reason:  Extensive  deterioration. 

House.  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530004 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed.  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530005 

Status:  Excess 

Retkson:  Extensive  deterioration. 

Garage.  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530006 

Status:  Excess 

Reason:  Extensive  deterioration. 

Machine  Shed,  Tract  122 


Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530(^7 

Status:  Elxcess 

Reason:  Extensive  deterioration. 

Bam,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Numtwr:  31199530008 

Status:  Excess 

Reason:  Extensive  deterioration. 

2-Car  Garage.  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530009 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam.  Tract  128      - 

Camp  Duuge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530010 

Status:  Excess 

Reason:  Extensive  deteriorationT 

Shed,  Tract  128 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530011 

Status:  Excess 

Reason:  Extensive  deterioration. 

House,  Tract  129 

Camp  Dodge 

Jphnston  Co:  Polk  L\  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530012 

Status:  Excess 

Reason:  Extensive  deterioration. 

Play  House,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530013 

Status:  Excess 

Jleason:  Extensive  deterioration. 

Kennel,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530014 

Status:  Excess 

Reason:  Extensive  deterioration. 

Com  Crib,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530015 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam  W,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530016 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam  W,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530017 
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Status:  Excess 

Reason:  Extensive  deterioration. 

Shed,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530018 

Status:  Excess 

Reason:  Extensive  deterioration. 

House.  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530019 

Status:  Excess 

Reason:  Extensive  deterioration. 

Out  House,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530020 

Staius:  Excoas 

Reason:  Extensive  deterioration. 

Chicken  House,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Nimiber.  31199530021 

Status:  Excess    ~ 

Reason:  Extensive  deterioration. 

Shed,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530022 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam,  Tract  135 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530023 

Status:  Excess 

Reason:  Extensive  deterioration. 

Smokehouse,  Tract  135 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number:  31199530024 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed,  Tract  137 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number  31199530025 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed— White,  Tract  137 

Canq)  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Property  Number  31199530026 

Status:  Excess 

Reason:  Extensive  deterioration. 

Leanto,  Tract  137 

Campl>odge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COE 

Propoty  Number:  31199530027 

Status:  Excess 

Reason:  Extensive  deterioration. 

Tract  116,  Camp  Dodge 

Johnstoo  Co:  Polk  lA  50131- 


Landholding  Agency:  COE 
Property  Number:  31199630006 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Kansas 

Bldg.  2703 

Forbes  Field 

Topeka  KS 

L.andholding  Agency:  Air  Force 

Property  Number:  18199820018 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Kentucky 

Spring  House 

Kentucky  River  Lock  and  Dam  No.  1 

Llighway  320 

Carrollton  Co:  Carroll  KY  41008- 

Landholding  Agency:  COE 

Property  Number:  21199040416 

Status:  Unutilized 

Reason:  Spring  House. 

Buihiing 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin  KY  40601-9999 

Landholding  Agency:  COE 

Property  Number  21199040417 

Status:  Unutilized 

Reason:  Coal  storage. 

Building 

Kentucky  River  L.ock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin  KY  40601-9999 

Landholding  Agency:  COE 

Property  Number:  21199040418 

Status:  Unutilized 

Reason:  Coal  storage. 

Bam 

Kentucky  River  Lock  and  Dam  No.  3 

Highway  561 

Pleasureville  Co:  Henry  KY  40057- 

Landholding  Agency:  COE 

Property  Number  21199040419 

Status:  Underutilized 

Reason:  Extensive  deterioration. 

Latrine 

Kentucky  River  Lock  and  Dam  Ntmiber  3 

Highway  561 

Pleasureville  Co:  Henry  KY  40057- 

Landholding  Agency:  COE 

Property  Number  31199040009 

■Status:  Unutilized 

Reason:  Detached  latrine. 

6-Room  Dwelling 

Green  River  Lock  and  Dam  No.  3 

Rochester  Co:  Butler  KY  42273- 

Location:  Off  State  Hwy  369,  which  runs  off 

of  Westem  Ky.  Parinvay 
Landholding  Agency:  COE 
Property  Number  31199120010 
Status:  Unutilized 
Reason:  Floodway. 
2-Car  Garage 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369,  which  runs  off 

of  Westem  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number  31199120011 
Status:  Unutilized 
Reason:  Floodway. 
Office  and  Warehouse 
(keen  River  Lock  and  Dam  No.  3 


Rochester  Co:  Butler  KY  42273- 

Location:  Off  State  Hwy  369,  which  runs  off 

of  Westem  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  31199120012 
Status:  Unutilized 
Reason:  Floodway. 
2  Pit  Toilets 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369,  which  runs  off 

of  Westem  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number  31199120013 
Status:  Unutilized 
Reason:  Floodway. 

Louisiana 

Bldg.  3477 

Barksdale  Air  Force  Base 

Davis  Avenue 

Barksdale  AFB  Co:  Bossier  LA  71110-5000 

Landholding  Agency:  Air  Force 

Property  Number  18199140015 

Status:  Unutilized 

Reason:  Secured  area. 

Maine  * 

Supply  Bldg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number  87199240005 
Status:  Unutilized 
Reason:  Floodway. 
Base  Exchange,  Coast  Guard 
Southwest  liarbor 
Southwest  Liarbor  Co:  liancock  ME  04679- 

5000 
Landholding  Agency:  LX3T 
Property  Number:  87199240006 
Status:  Unutilized 
Reason:  Floodway. 
Engineering  Shop,  Coast  Guard 
Southwest  Liarbor 
Southwest  Liarbor  Co:  Liancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  87199240007 
Status:  Unutilized 
Reason:  Floodway. 

Storage  Bldg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Hubor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  POT 
Property  Number:  87199240008 
Status:  Unutilized 
Reason:  Floodway. 
Squirrel  Point  Light 
U.S.  Coast  Guard 

Phippsburg  Co:  Sagadahoc  ME  04530- 
Landholding  Agency:  IKfT 
Property  Number  87199240032 
Status:  Unutilized 
Reason:  Floodway. 
Keepers  Dwelling 

Heron  Neck  Light,  U.S.  Coast  Guard 
Vinalhaven  Co:  Knox  ME  04841- 
Landholding  Agency:  DOT 
I>roperty  Number:  87199240035 
Status:  Unutilized 
Reason:  Extensive  detericxation. 
Fort  Popham  Light 
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Pli  ppsburg  Co:  Sagadahoc  ME  04562- 
L^dholding  Agency:  DOT 
Pi  qperty  Number:  87199320024 
Stwjs:  Unutilized 

in:  Extensive  deterioration. 
Ni^h  Island  Light 
.  Coast  Guard 

dison  Co:  Washington  ME  04606- 

i^dholding  Agency:  DOT 
Prj^perty  Number:  87199420005 
St^us:  Unutilized 
son:  Inaccessible. 
;. — South  Portland  Base 

i.  Coast  Guard 

fortland  Co:  Cumberland  ME  04106- 
L^ildholding  Agency:  DOT 
Property  Number:  87199420006 
StMus:  Unutilized 
Re  ason:  Secured  Area. 
Gt  1  age— Boothbay  Harbor  Stat. 
Bd(ithbay  Harbor  Co:  Lincoln  ME  04538- 
Lajndholding  Agency:  DOT 
Prbperty  Number:  87199430001 
Status:  Unutilized 
on:  Secured  Area. 

land 


i.  3542 

BWsAFB 

ews  AFB  MD  20652-25177 
La^idholding  Agency:  Air  Force 
Prbperty  Number  18199810010 
Status:  Unutilized 
Re^on:  Secured  Area. 
BIdk.  3543 
Aijdrews  AFB 

Aiiirews  AFB  MD  20652-25177 
La^ldholding  Agency:  Air  Force 
Pr<)perty  Nimiber:  18199810011 
Status:  Unutilized 
Rep^n:  Secured  Area. 

71, 

tdsonville  Family  Housing 
iex  300,  301,  303,  305,  308,  309,  311 
Dakidsonville  Co:  Aime  Arundel  MD  20755- 
Lahdholding  Agency:  Air  Force 
Pnjperty  Number:  18199910011 
Status:  Unutilized 
Re^on:  Extensive  deterioratioii. 
8  Bldgs. 

Davtdsonville  Family  Housing 
Aninex  302,  306,  307,  312-315 
Davidsonville  Co:  Anne  Arundel  MD  20755- 
La^dholding  Agency:  Air  Force 
Property  Number  18199910012 
StfMis:  Unutilized 
ReMon:  Extensive  deterioration. 
Bldgs.  38-39,  41,  43-46,  56 
U.S.  Coast  Guard  Yard 
Baltimore  MD  21226- 
La«dholding  Agency:  DOT 
Property  Number:  87199540005 
Statiis:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

^:pensive  deterioration. 
B1(U.  53 

U.SJCoast  Guard  Yard 
Baltimore  MD  21226- 
Laniholding  Agency:  DOT 
Prd[)erty  Number:  87199540006 
Status:  Unutilized 
Rea^ns:  Within  2000  ft.  of  fiammable  or 

etfilosive  material.  Secured  Area, 

I  >  tensive  deterioration. 


Bldg.  6 

U.S.  Coast  Guard  Yard,  2401 

Hawkins  Point  Rd. 

Baltimore  MD  21226-1797 

Landholding  Agency:  DOT 

Property  Number:  87199620001 

Status:  Excess. 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  59 

U.S.  Coast  Guard  Yard,  2401 
Hawkins  Point  Rd. 
Baltimore  MD  21226-1797 
Landholding  Agency:  DOT 
Property  Number:  87199620002 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Massachusetts 

Bldg.  4,  USCG  Support  Center 

Commercial  Street  — 

Boston  Co:  Suffolk  MA  02203- 

Landholding  Agency:  DOT 

Property  Number:  87199240001 

Status:  Underutilized 

Reason:  Secured  Area. 

Eastern  Point  Light 

U.S.  Coast  Guard 

Gloucester  Co:  Essex  MA  01 930- 

Landholding  Agency:  DOT 

Property  Number:  87199240029 

Status:  Unutilized 

Reason:  Flood  way,  Secured  Area. 

Storage  Shed 

Highland  Light 

N.  Truro  Co:  Barnstable  MA  02652- 

Location:  DeSoto  Johnson 

Landholding  Agency:  DOT 

Property  Number:  87199430004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Westview  Street  Wells 

Lexington  Co:  MA  02173- 

Landholding  Agency:  VA 

Property  Number:  97199920001 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Michigan 
Bldg.  71 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010810 
Status:  Excess 

Reason:  Sewage  treatment  and  disposal 
facility. 

Bldg.  99  (WATER  WELL) 
Calimiet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Nimiber  18199010831 
Status:  Excess 
Reason:  Water  well. 
Bldg.  100  (WATER  WELL) 
Calumet  Air  Force  Station 
Calimiet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number.  18199010832 
Status:  Excess 
Reason:  Water  well. 
Bldg.  118 

Calumet  Air  Force  Station 
Caliunet  Co:  Keweenaw  MI  49913- 


Landholding  Agency:  Air  Force 
Property  Number:  18199010875 
Status:  Excess 
Reason:  Gasoline  Station. 
Bldg.  120 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010876 
Status:  Excess 
Reason:  Gasoline  Station. 
Bldg.  166 

Caliunet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010877 
Status:  Excess 
Reason:  Pump  lift  station. 
Bldg.  168  ' 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Lauiiliulding  Agency:  Air  Force 
Property  Number:  18199010878 
Status:  Excess 
Reason:  Gasoline  station. 
Bldg.  69 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010889 
Status:  Excess 

Reason:  Sewer  pump  bcility. 
Bldg.  2 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010890 
Status:  Excess 

Reason:  Water  pump  station. 
Facility  20 
Selfridge  AFB 

-Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630001 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Facility  21 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630002 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  30 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630003 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  98 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630004 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  103 
Selfridge  AFB 
Mt.  Clemens  Co:  Macomb  MI  48045-5295 
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Landholding  Agency:  Air  Force 
Property  Number:  18199630005 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Facility  116 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630006 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  129 
Selfridge  AFB 

Mt.  Qemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630007 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Facility  132 

Selfrif^AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630008 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Facility  156 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Numh«r:  18199630009 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Facility  181 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630010 
Status:  Unutilized 
Reasons:  Within  2000  h.  of  flammable  or 

explosive  material,  Secured  Area. 
Facility  509 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630011 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Facility  562  , 

Selfridge  AFB 

Mt.  aemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630012 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  573 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630013 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  801 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630014 


Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

Facility  827 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630015 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  832 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630016 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Facility  833 
Selfridge  AFB 

Mi.  Cluiueus  Cu;  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630017 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

Facility  1005 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630018 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  1012 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Numtwr  18199630019 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  1017 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630020 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  1025 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630021 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  1031 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630022 

Status:  Unutilized 

Reason:  Seciu^  Area. 

Facility  1041 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Niunber:  18199630023 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  1445 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 


Property  Number:  18199630024 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  Or 

explosive  material.  Secured  Area. 
Facility  1514 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630025 
Status:  Unutilized 
Reason:  Secured  area 
Facility  1575 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630026 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 

Facility  1576 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  Kfl  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630027 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

Facility  1578 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Nimiber:  18199630028 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

Facility  1580 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630029 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

Facility  1582 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630030 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  1583 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630031 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  1584 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630032 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  1585 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630033 
Status:  Unutilized 
Reason:  Secured  Area. 
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acilities  246,  248,  252-254 

elfridge  Air  National  Guard 
I^t.  Clemens  Co:  Macomb  MI  48045-5295 
dholding  Agency:  Air  Force 

operty  Number:  18199710039 

tatus:  Unutilized 

easons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 

Facilities 
elfridge  Air  National  Guard 
<i240.  242,  244,  245,  247,  250,  251 
Mt.  Clemens  Co;  Macomb  MI  48045-5295 
[^andholding  Agency:  Air  Force 
Property  Number:  18199710040 
$  tatus:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 
facilities  237,  238 
i  elfridge  Air  National  Guard 
Ht.  Clemens  Co:  Macomb  MI  48045-5295 
I  andholding  Agency:  Air  Force 
t  ropertv  Number:  18199710041 
I  tatus:  Unutilized 
Efeasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
^  Facilities 

£  elfridge  Air  National  Guard 
(1228,230,232,234,236 
^t.  Clemens  Co:  Macomb  MI  48045-5295 
Uandholding  Agency:  Air  Force 
Property  Number:  18199710042 
i  tatus:  Unutilized 
[Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 
facility  114 

Selfridge  Air  National  Guard 
m.  Clemens  Co:  Macomb  MI  48045-5295 
dholding  Agency:  Air  Force 
perty  Number:  18199710043 

atus:  UnutiUzed 

lasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

dg.  114 

Ipena  CRTC 

Ipena  Co:  MI  49707- 

ndholding  Agency:  Air  Force 

operty  Number:  18199930009 

atus:  Unutilized 
^ason:  Seciu«d  Area. 

dg.  318 

Ipena  CRTC 
ipena  Co:  MI  49707- 
dholding  Agency:  Air  Force 

operty  Number:  18199930010 

atus:  Unutilized 
n:  Secured  Area. 

lartersB 

.S.  Coast  Guard 
farquette  MI  49855- 

idholding  Agency:  DOT 

)perty  Numbwr  87199740001 

itus:  Unutilized 
)n:  Secured  Area. 

Innesota 

Idg. 
per  St.  Anthony  Falls 
iimeapolis  Co:  Hennepin  MN  55440- 
'.  ^dholding  Agency:  COE 

perty  Number:  31199930001 
1  !iatus:  Unutilized 

ason:  Extensive  deterioration, 
[atthew  Marvin  USARC 
inona  Co:  MN  55987- 
dholding  Agency:  GSA 


Property  Number:  54199930002 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  GSA  Number:  1-E>- 

MN-576. 

MG  Clement  Trott  Mem.  USARC 

Walker  Co:  Cass  MN  56484- 

Landholding  Agency:  GSA 

Property  Number:  54199930003 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  GSA  Number:  1^>- 

MN-575. 

Naval  Ind.  Rsv  Ordnance  Plant 

Minneapolis  Co:  MN  55421-1498 

Landholding  Agency:  GSA 

Property  Number:  54199930004 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  GSA  Number:  1-N- 

MN-570. 

Mississippi 

Natchez  Moorings 

82  L.E.  Berry  Road 

Natchez  Co:  Adams  MS  39121- 

Landholding  Agency;  DOT 

Property  Nimiber:  87199340002 

Status:  Unutilized 

Reason:  Extensive  Deterioration. 

Bldg.  6,  Boiler  Plant 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number:  97199410001 

Status:  Unutilized 

Reason:  Floodway. 

Bldg.  67 

Biloxi  VA  Medicaf  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number:  97199410008 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  68 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number:  97199410009 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Missouri 

Tract  2222 

Stockton  Project 

Aldrich  Co:  Polk  MO  65601- 

Landfaolding  Agency:  COE 

Property  Number:  31199510001 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam,  Longview  Lake 

Kansas  City  Co:  Jackson  MO  64134- 

Landholding  Agency:  COE 

Property  Number:  31199620001 

Status:  Excess 

Reason:  Extensive  deterioration. 

Montana 

Bldg.  1189,  Malstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  18199540013 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  1308,  Malstrom  AFB 


Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  NumhKer:  18199540014 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  547 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  18199620025 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  23 

Great  Falls  ANG  Station 
Great  Falls  Co:  Cascade  MT  59404- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720030 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  24 

Croat  Falls  /»NG  Station 
Great  Falls  Co:  Cascade  MT  59404- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720031 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  35 

Great  Falls  ANG  Station 
Great  Falls  Co:  Cascade  MT  59404- 
Landholding  Agency:  Aii^  Force 
Property  Number:  18199720033 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  230 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810012 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  1065 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810013 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1305 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810014 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  22 
Great  Falls  LAP 

Great  Falls  Co:  Cascade  MT  59404-5570 
Landholding  Agency:  Air  Force 
Property  Number:  18199820019 
Status:  Underutilized 
Reason^  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  803 
Malmstrom  AFB 
Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18199840003 
Status:  Unutilized 


44302 


Federal  Register /Vol.  64,  No.  156 /Friday,  August  13,  1999 /Notices 


Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1060 
Malmstrom  AFB 
Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  18199840004 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  1846 
Maelstrom  AFB 
Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number.  18199840005 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1847 
Malmstrom  AFB 
Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  18199840006 
Status:  Unutilized 
Reasons:  Within  2000  ft  of  flammable  or 

explosive  material,  Secured  Area. 
Bldgs.  1218. 1220 
Mahnstiom  Air  Force  Base 
Malmstron  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  18199920005 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldgs.  1210, 1212, 1214, 1216 
Maelstrom  Air  Force  Base 
Malmstron  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Numbo-:  18199920006 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  nutwial.  Secured  Area. 
Bldg.  1701 

Makutrom  Air  Force  Base 
Malmstron  AFB  Co:  Cascade  MT  59402- 
Landholding  Agen(:y:  Air  Force 
Property  Number:  18199920007 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Nebraska 

Offutt  Commimications  Annex-*3 

Offutt  Air  Force  Base 

Scribner  Co:  Etodge  N£  68031- 

Landholding  Agency:  Air  Force 

Prop«ty  Niunber  18199210006 

Status:  Unutilized 

Reason:  Former  sewage  lagoon. 

Bldg.  637 

Lincdn  Municipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524- 

Landholding  Agency:  Air  Force 

Property  Number  18199230021 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  639 

Lincoln  Municipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524- 

Landholding  Agency:  Air  Force 

Property  Number  18199230022 

Status:  Unutilized 

Reason:  Extensive  deterioration. 


Bldg.  31 

Ofliitt  Air  Force  Base- 
Sac  Boulevard 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  18199240007 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  311 

Offutt  Air  Force  Base 
Nelson  Drive 

Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  1819924008 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  401 

Offutt  Air  Force  Base 
Custer  Drive 

Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number  1819924009 
Status:  Unutilized 
-Reason:  Secured  Area. 
Bldg.  416 

Offutt  Air  Force  Base 
Sherman  Turnpike 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Niunber:  18199240010 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  417 

Offutt  Air  Force  Base 
Sherman  Turnpike 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  18199240011 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  545 

Offutt  Air  Force  Base 
Offutt  Co:  Sarpy  NE  68113 
Landholding  Agency:  Air  Force 
Property  Number  18199240012 
Status:  Umitilized 
Reason:  Secured  Area. 
Bldg.  21 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320058 
Status:  Excess 
Reason:  Generator. 

Bldg.  4,  Hastings  Family  Hsg. 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320059 
Status:  Excess 
Reason:  Contamination. 
Bldg.  500 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  18199320060 
Status:  Excess 
Reason:  Contamination. 
Bldg.  502 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Fnce 


Property  Number:  18199320061 

Status:  Excess 

Reason:  Contamination. 

Bldg.  504 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320062 

Status:  Excess 

Reason:  Contamination. 

Bldg.  506 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320063 

Status:  Excess 

Reason:  Contamination. 

Bldg.  507 

Hastings  Family  Housing 

Hastings  Radar  Rnmh  .Scoring  .Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320064 

Status:  Excess 

Reason:  Contamination. 

Bldg.  509 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320065 

Status:  Excess 

Reason:  Contamination. 

Bldg.  511 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320066 

Status:  Excess 

Reason:  Contamination. 

Bldg.  512 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  66901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320067 

Status:  Excess 

Reason:  Contamination. 

Bldg.  515 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastmgs  Co:  Adams  NE  68901- 

Landholdlng  Agency:  Air  Force 

Property  Niunber:  18199320068 

Status:  Excess 

Reason:  Contamination. 

Bldg.  517 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Sraring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholdlng  Agency:  Air  Force 

Property  Number  18199320069 

Status:  Excess 

Reason:  Contamination. 

Bldg.  519 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 
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Hastings  Co:  Adams  NE  68901- 
Landbolding  Agency:  Air  Force 
Property  Number:  18199320070 
Statias:  Excess 
Reason:  Contamination. 
Bldg.  521 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring 
Site 

Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320071 
Status:  Excess 
Reason:  Contamination. 
Bldg.  523 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring 
Site 

Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320072 
Status:  Excess 
Reason:  Contamination. 
Bldg.  525 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring 
Site 

Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320073 
Status:  Excess 
Reason:  Contamination. 
Bldg.  526 
astings  Family  Housing 
astings  Radar  Bomb  Scoring 
ite 

[astings  Co:  Adams  NE  68901- 
dholding  Agency:  Air  Force 
perty  Number:  18199320074 
itatus:  Excess 
eason:  Contamination. 
Idg.  529 
tings  Family  Housing 
tings  Radar  Bomb  Scoring 
ite 
tings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320075 
itatus:  Excess 
.eason:  Contamination. 
Idg.  531 
itings  Family  Housii^ 
tings  Radar  Bomb  Scoring 
ite 

[astings  Co:  Adams  NE  68901- 
.andholding  Agency:  Air  Force 
>rop(arty  Number  18199320076 
Status:  Excess 
eason:  ContamiiMtion. 
Idg.  533 
tings  Family  Housing 

Radar  Bomb  Scoring 
ite 
Itings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
^perty  Number:  18199320077 
Status:  Excess 
Reason:  Contamination. 
Bldg.  534 

tiastings  Family  Housing 
Hastings  Radar  Bomb  Scoring 
kite 

iastings  Co:  Adams  NE  68901- 
;  .andholding  Agency:  Air  Force 


Property  Number:  18199320078 

Status:  Excess 

Reason:  Contamination. 

Bldg.  536 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320079 

Status:  Excess 

Reason:  Contamination. 

Bldg.  538 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320080 

Status:  Excess 

Reason:  Contamination. 

Bldg.  541 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320081 

Status:  Excess 

Reason:  Contamination. 

Bldg.  542 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320082 

Status:  Excess 

Reason:  Contamination. 

Bldg.  544 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320083 

Status:  Excess 

Reason:  Contamination. 

Bldg.  546 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320084 

Status:  Excess 

Reason:  Contamination. 

Bldg.  549 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320085 

Status:  Excess 

Reason:  Contamination. 

Bldg.  550 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901-^ 

Landholding  Agency:  Air  Force 

Property  Number:  18199320086 

Status:  Excess 


Reason:  Contamination. 

Bldg.  552 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320087 

Status:  Excess 

Reason:  Contamination. 

Bldg.  553 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320088 

Status:  Excess 

Reason:  Contamination. 

Bldg.  555 

Hastings  Family  Housing 

Hastings  Radar  Borrib  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320089 

Status:  Excess 

Reason:  Contamination. 

Bldg.  557 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320090 

Status:  Excess 

Reason:  Contamination. 

Bldg.  558 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320091 

Status:  Excess 

Reason:  Contamination. 

Bldg.  560 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  1%I99320092 

Status:  Excess 

Reason:  Contamination. 

27  Detacbed  Garages 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring 

Site 

Hastings  Co:  Adams  NE  68901- 

Landbolding  Agency:  Air  Force 

Property  Number:  18199320093 

Status:  Excess 

Reason:  Contamination. 

Bldg.  17 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320094 

Status:  Excess 

Reason:  Contamination. 

Bldg.  16 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 
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Landholding  Agency:  Air  Force  ^ 

Property  Number:  18199320095 
Status:  Excess 
Reason:  Contamination. 

Bldg.  18 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  HE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  18199320096 

Status:  Excess 

Reason:  Contamination. 

Bldg.  6 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number.  18199320097 

Status:  Excess 

Reason:  Contamination. 

Bldg.  547 

Hastings  Family  Housing 

Hastings  Radar  Bomb  S<x>ring  Site 

Hastings  Co:  Adams  NE  66901- 

Ijndholding  Agency:  Air  Force 

Property  Number  18199320098 

Status:  Excess 

Reason:  Contamination. 

Bldg.  604 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Sroring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Propeity  Number  18199320099 

Status:  Excess 

Reason:  Contamination. 

Bldg.  686 

Offiitt  Air  Force  Base 

Ofhitt  Co:  Sarpy  NE  68113- 

Landholding. Agency:  Air  Force 

Property  Number  18199510021 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  439 

Offiitt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  68113- 

Landbolding  Agency:  Air  Force 

Property  Number:  18199510022 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  606 

NE  Air  National  Guard 

Lincoln  Co:  Lancaster  NE  68524-1888 

Landholding  Agency:  Air  Force 

Property  Number:  18199720028 

Status:  Unutilized 

Reason:  Floodway,  Secured  Area. 

Bldg.  675 

NE  Air  National  Guard 

Lincoln  Co:  Lancaster  NE  68524-1888 

Landholding  Agency:  Air  Force 

Property  Number  18199720029 

Status:  Unutilized 

Reasons:  Floodway  Secured  Area. 

New  Hampshire 

Bldg.  101 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agdhcy:  Air  Force 

Property  Number:  18199320005 

Status:  Unutilized 

Reasons:  Within  2000  ft  of  flammable  or 

explosive  material. 
Bldg.  102 
New  Boston  Air  Force  Station 


Amherst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number:  18199320006 
Status:  Unutilized 

Reeson:  Within  200  ft.  of  flammable  or 
explosive  material. 

Bldg.  104 

New  Boston  Air  Force  Station 
Amhorst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number  18199320007 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material. 

Bldg.  116 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  18199320016 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  117 

New  Boston  Air  Fince  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  18199320008 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  129 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number:  18199920009 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Facility  5210 

Newington  POL  DFS 

Newington  Co:  Rockingham  NH  03801- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920010 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  155 

Pease  Air  National  Guard 
Newington  Co:  Rockingham  NH  03033^ 
Landholding  Agency:  Air  Force 
Property  Number:  18199930011 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 

New  Jersey 

Piers  and  Wharf 

Station  Sandy  Hook 

Highlands  Co:  Monmouth  NJ  07732-5000 

Landholding  Agency:  DOT 

Property  Number:  87199240009 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Chapel  Hill  Front  Range 
Light  Tower 

Middletown  Co:  Monmouth  NJ  07748- 
Landholding  Agency:  DOT 
Property  Number  87199440002 
Status:  Unutilized 
Reasons:  Skeletal  tower. 
Bldg.  103 

U.S.  Coast  Guard  Station 
Sandy  Hook 
Middleton  Co:  Monmouth  NJ  07737- 


Landholding  Agency:  DOT 
Property  Number:  87199610002 
Status:  Unutilized 
Reasons:  Secured  Area. 

New  Mexico 

Bldg.  831 

833  CSG/DEER 

HoUoman  AFR  Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number  18199130333 

Status:  Unutilized 

Reasons:  Secured  Area. 

Bldg.  21 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199240032 
Status:  Unutilized 
Reasons:  Secured  Area. 
Bldg.  80 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  18199240033 
Status:  Unutilized 
Reasons:  Secured  Area. 
Bldg.  98  ' 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199240034 
Status:  Unutilized 
Reasons:  Sectued  Area. 
Bldg.  324 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Propvty  Number  18199240035 
Status:  Unutilized 
Reasons:  Secured  Area. 
Bldg.  598 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Niunber:  18199240036 
Status:  Unutilized 
Reasons:  Secured  Area. 

Bldg.  801 

HoUbman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199240037 

Status:  Unutilized 

Reasons:  Secured  Area.  . 

Bldg.  802 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number  18199240038 

Status:  Unutilized 

Reasons:  Seciued  Area. 

Bldg.  1095 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Niunber  18199240039 

Status:  Unutilized 

Reasons:  Secured  Area. 

Bldg.  1096 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199240040 

Status:  Unutilized 
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Rjaesons:  Secured  Area. 
F$f:ility  321 
"  jlloman  Air  Force  Base 

;  Otero  NM  88330- 

ndholduig  Agency:  Air  force 

bperty  Number:  18199240041 

|tus:  Unutilized 
Rbftsons:  Secured  Area. 
Fwility  75115 

lloman  Air  Force  Base 

:  Otero  NM  883390- 

[idholding  Agency:  Air  Force 

bperty  Number:  18199240042 
Siatus:  Unutilized 
Re^ons:  Secured  Area. 

ig.  874 

Uoman  Air  Force  Base 

:  Otero  NM  88330- 

idholding  Agency:  Air  Force 

iperty  Number:  18199320041 

Itus:  Unutilized 

3ns:  Extension  Deterioration,  Secured. 

Ig.  1258 

llloman  Air  Force  Base 

!  Otero  NM  88330- 

tidholding  Agency:  Air  Force 
Pidperty  Number:  18199320042 
Status:  Unutilized 
R$$sons:  Extension  Deterioration,  Secured 

>gl34 

lloman  Air  Force  Base 

;  Otero  NM  88330- 

idholding  Agency:  Air  Force 
Pt<jperty  Number:  18199430014 
Status:  Unutilized 
R^4sons:  Secured  Area. 
BJdg.  640 

Hnloman  Air  Force  Base 
C^t  Otero  NM  88330- 
L4iidholding  Agency:  Air  Force 
PlOperty  Number:  18199430015 
Status:  Unutilized 
R^4sons:  Secured  Area. 

Bidg.  703 

Holloman  Air  Force  Base 

C;<)!  Otero  NM  88330- 

l4»dholding  Agency:  Air  Force 

Property  Number:  18199430016 

Status:  Unutilized 

~  ikson:  Within  airport  runway  clear  zone, 

Secured  Area. 
BMg.  813 

Holloman  Air  Force  Base 
Cq!  Otero  NM  88330- 
L4itdholding  Agency:  Air  Force 
PMperty  Number:  18199430017 
StHus:  Unutilized 
R^^on:  Se-ured  Area. 

BWg.  821 

Hplloman  Air  Force  Base 

C^!  Otero  NM  88330- 

Lki^dholding  Agency:  Air  Force 

Piitoerty  Number:  18199430018 

Status:  Unutilized 

R^^son:  Secured  Area. 

Blidg.  829 

Holloman  Air  Force  Base 

Co;  Otero  NM  88330- 

^dholding  Agency:  Air  Force 
perty  Number:  18199430019 

tus:  Unutilized 
Reasons:  Within  airport  runway  clear  zone, 

^  ecured  Area. 


Bldg.  867 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199430020 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  884 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199430021 

Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone, 

Secured  Area. 
Bldg.  886 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Nimiber:  18199430022 
Status:  Unutilized 
Reasons:  Within  airport  runway  clear  zone, 

•Secured  Area. 
Bldg.  908 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199430023 
Status:  Unutilized 
Reason:  Secured  area. 
Bldg.  599  " 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199510001 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  600 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199510002 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  599 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199610007 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  600 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199610008 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  995 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:Air  Force 
Property  Number:  18199610009 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1257 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199740012 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  332 
Holloman  Air  Force  Base 


Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199740013 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  205 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199740014 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1089 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199830009 
Status:  Unutilized 
Reasons:  Secured  Area. 
Bldg.  2149 
Holloman  AFB 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199830010 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  2151 
Holloman  AFB 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199830011 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  2176 
Holloman  AFB 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199830012 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  2178 
Holloman  AFB 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199830013 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  27 

Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199930002 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  31 

Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199930003 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

New  York 

Bldg.  626  (Pin:  RVKQ) 

Niagara  Falls  International  Airport 

914th  Tactical  Airiift  Group 

Niagara  Falls  Co:  Niagara  NY  14303-5000 


44306 


Fedo-al  Register/Vol.  64,  No.  156/Friday.  August  13.  }999/Notices 


Landholding  Agency:  Air  Force 
Property  Number.  18199010075 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosiv^matwial,  Secured  Area. 

Bldg.  272 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441- 

Landholding  Agency:  Air  Force 

Property  Number  18199140022 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  888 

Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number:  18199140023 
Status:  Excess 
Reason:  Secured  Area. 
Facility  814,  Griffiss  AFB 
NE  of  Weapons  Storage  Area 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  18199230001 
Status:  Excess 

Reasons:  Within  airport  runway  clear  zone 
Secured  Area. 

Facility  808.  Griffiss  AFB 

Perimiter  Road 

Rome  Co:  Oneida  NY  13441- 

Landholding  Agency:  Air  Force 

Property  Number:  18199230002 

Status:  Excess 

Reasons:  Within  airport  runway  clear  zone 

Secured  Area. 
Facility  807.  (kifBss  AFB 
Perimiter  Road 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  1819923000J 
Status:  Excess 
Reasons:  Within  airport  runway  clear  zone 

Secured  Area. 

Facility  126 

Griffiss  Air  Force  Base 

Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  18199240020 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  127 

Griffiss  Air  Force  Base 

Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number  18199240021 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  135 

Griffiss  Air  Force  Base 

Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number  18199240022 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  137 

Griffiss  Air  Force  Base 

Otis  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  18199240023 

Status:  Unutilized 


Reason:  Secured  Area. 

Facility  138 

Griffiss  Air  Force  Base 

Otis  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  18199240024 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  173 

Griffiss  AFB 

Sefridge  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number  18199240025 

Status:  Unutilized 

Reasons:  Secured  Area. 

Facility  261 

Griffiss  Air  Force  Base 

McDill  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  18199240026 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  308 

Griffiss  Air  Force  Base 

205  Chanute  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  18199240027 

Status:  Unutilized 

Reason:  Seciu-ed  Area. 

Facility  1200 

Griffiss  Air  Force  Base 

Donaldson  Road 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  18199240028 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  841 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  18199330097 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  740 

Niagara  Falls  Air  Force 

Reserve 

Niagara  Falls  Co:  Niagara  NY  14304-5001 

Landholding  Agency:  Air  Force 

Property  Number  18199720026 

Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone, 

Floodway  Secured  Area. 
Bldg.  629 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199730006 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  604 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Numberr  18199810016 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Seemed  Area. 
Bldg.  606 


Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number  18199810017 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  615 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  18199810018 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  629 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211 — 
Landholding  Agency:  Air  Force 
Property  Number:  18199810019 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  630 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211 — 
Landholding  Agency:  Air  Force 
Property  Number:  18199810020 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  635 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211 — 
Landholding  Agency:  Air  Force 
Property  Number  18199810021 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  640 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211 — 
Landholding  Agency:  Air  Force 
Property  Number:  18199810022 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  733 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211 — 
Landholding  Agency:  Air  Force 
Property  Number  18199810023 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  514 
Niagara  Falls  ARS 

Niagara  Falls  Co:  Niagara  NY  14304-5001 
.  Landholding  Agency:  Air  Force 
Property  Number  18199810024 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration. 
Bldg.  614 
Niagara  Falls  AFR 

Niagara  Falls  Co:  Niagara  NY  14305-5001 
Landholding  Agency:  Air  Force 
Property  Number:  18199830014 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Seciued  Area, 

Extensive  deterioration. 
Bldg.  722 
Niagara  Falls  AFR 
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gara  Falls  Co:  Niagara  NY  14305-5001 
idholding  Agency:  Air  Force 
aperty  Number:  18199830015 
Mus:  Unutilized 

sons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Ai«a, 
Extensive  deterioration. 

g.  750 
lara  Falls  AFR 

Falls  Co:  Niagara  NY  14305-5001 
dholding  Agency:  Air  Force 
perty  Number:  18199830016 
itus:  Unutilized 

sons:  Within  2000  ft.  of  flammable  or 
ixplosive  material,  Secured  Area, 
xtensive  deterioration. 

Bldg.  751 

Niagara  Falls  AFR 

N^^ara  Falls  Co:  Niagara  NY  14305-5001 

L  indholding  Agency:  Air  Force 

Property  Number:  18199830017 

Sjtfttus:  Unutilized 

son:  Within  2000  ft.  of  flammable  or 
ixplosive  material.  Secured  Area, 

ensive  deterioration, 
cility  1200 
Verona  Text  Annex 

1  owm  of  Verona  Co:  Oneida  NY  13478- 
L  abdholding  Agency:  Air  Force 
F  rbperty  Number:  18199920011 
S|t»tus:  Unutilized 

son:  No  public  access, 
cility  1202 
ana  Text  Annex 
ivm  of  Verona  Co:  Oneida  NY  13478- 
ndholding  Agency:  Air  Force 
pperty  Number:  18199920012 
^^tus:  Unutilized 
Rnson:  No  public  access, 
"-tility  1203 

ana  Text  Annex 

vn  of  Verona  Co:  Oneida  NY  13478- 
idholding  Agency:  Air  Force 
t>perty  Number:  18199920013 
Mus:  Unutilized 
son:  No  public  access, 
dlity  1204 
ina  Text  Aimex 
I  of  Verona  Co:  Oneida  NY  13478- 
L^dholding  Agency:  Air  Force 
Property  Number:  18199920014 
SUtus:  Unutilized 
R  a  ason:  No  public  access. 
Fi:ilityl205 

V  B  rona  Text  Annex 

TicW  of  Verona  Co:  Oneida  NY  13478- 
idholding  Agency:  Air  Force 
bperty  Ntmiben  18199920015 
Itus:  Unutilized 

an:  No  public  access, 
cility  1206 
Dna  Text  Annex 
Tbwn  of  Verona  Co:  Oneida  NY  13478- 
Lf^idholding  Agency:  Air  Force 
~  6perty  Number:  18199920016 
itus:  Unutilized 
ason:  No  public  access. 

Fkility  1207 

V  apna  Text  Annex 

T  jjivn  of  Verona  Co:  Oneida  NY  13478- 

L I  idholding  Agency:  Air  Force 

P  ■f  perty  Number:  18199920017 

S  i  itus:  Unutilized 

R )  ison:  No  public  access. 


Facility  1208 

Verona  Text  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920018 

Status:  Unutilized 

Reason:  No  public  access. 

Facility  1209 

Verona  Test  Aimex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920019 

Status:  Unutilized 

Reason:  No  public  access. 

Facility  1210 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920020 

Status:  Unutilized 

Reason:  No  public  access. 

Facility  1259 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landbolding  Agency:  Air  Force 

Property  Number:  18199920021 

Status:  Unutilized 

Reason:  No  public  access. 

Facility  1260 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920022 

Status:  Unutilized 

Reason:  No  public  access. 

Warehouse 

Whitney  Lake  Project 

Whitney  Point  Co:  Broome  NY  13862-0706 

Landholdlng  Agency:  COE 

Property  Number:  31199630007 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

2  Buildings 

Ant  Saugerties 

Saugerties  Co:  Ulster  NY  12477- 

Landholding  Agency:  DOT 

Property  Number:  87199230005 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  606,  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  87199240020 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  607,  Fort  Totten 
New  York  Co:  Queens  NY  1 1359- 
Landholding  Agency:  DOT 
Property  Number:  87199240021 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area. 

Bldg.  605,  Fort  Totten 
New  York  Co:  Queens  NY  1 1 359- 
Landhoiding  Agency:  DOT 
Property  Number:  87199240022 
Status:  Unutilized 

Reasons:  Extensive  deterioration.  Secured 
Area. 

Eatons  Neck  Station 

U.S.  Coast  Guard 

Huntington  Co:  Suffolk  NY  11743- 

Landholding  Agency:  DOT 

Property  Number:  87199310003 


Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  517,  USCG  Support  Center 
Governors  Island  Co:  Manhattan  NY  10004- 
Landholding  Agency:  DOT 
Property  Number:  87199320025 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  138 

U.S.  Coast  Guard  Support  Center 
Governors  Island  Co:  Manhattan  NY  10004- 
Landholding  Agency:  DOT 
Property  Number:  8  7 1 994 1 0003 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  830 
U.S.  Coast  Guard 

Governors  Island  Co:  Manhattan  NY  10004- 
Landholding  Agency:  DOT 
Property  Number:  87199320004 
Status:  Unutilized 
Reason:  Secuivd  An$a. 
Bldg.  8 

Rosebank— Coast  Guard 
Housing 

Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number:  87199530009 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7 

Rosebank — Coast  Guard 
Housing 

SUten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number:  87199530010 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  222 
Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 
Landholding  Agency:  DOT 
Property  Number:  87199620003 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  223 
Fort  Wadsworth 

SUten  Island  Co:  Richmond  NY  1030S- 
Landholding  Agency:  DOT 
Property  Number:  87199620004 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  205 
Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 
Landholding  Agency:  DOT 
Property  Number:  87199620005 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  9 

U.S.  Coast  Guard — ^Rosebank 

Staten  Island  Co:  Richmond  NY  10301- 

Landholding  Agency:  DOT 

Property  Number:  87199630027 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  10 

U.S.  Coast  Guard — ^Rosebank 

SUten  Island  Co;  Richmond  NY  10301- 

Landholding  Agency:  E)OT 

Property  Number:  87199630028 

Status:  Excess 
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Reason:  Secured  Area. 

Bldg.  206,  Rosebank 

Staten  Island  Co:  Richmond  NY  10301- 

Landholding  Agency:  DOT 

Proporty  Number  87199630029 

Status:  Excess 

Reason:  Secured  Area. 

North  Carolina 

Bldg.  4230— Youth  Center 

Cannon  Ave. 

Goldsboro  Co:  Wayne  NC  27531-5005 

Landholding  Agency:  Air  Force 

Property  Number  18199120233 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  607,  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2890 

Landholding  Agency:  Air  Force 

Property  Number  18199330041 

SUtus:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  910,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  2830S-2003 
Landholding  Agency:  Air  Force 
Property  Number  18199420022 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  912,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  2830»-2003 
Landholding  Agency:  Air  Force 
Property  Number  18199420623 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Bldg.  914,  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2003 

Landholding  Agency:  Air  Force 

Pioparty  Number:  18199420024 

Status:  Unutilized 

Raaaona:  Secured  Area,  Extensive 

detericvation. 
Bldg.  633,  Pope  Air  Force  Base 
Fayetteville  Co:  Cumberland  NC  28306- 
Landfaolding  Agency:  Air  Force 
Property  Number  18199540019 
Status:  Unutilized 
Reasons:  Secured  Area.  Esctensive 

deterioration. 

(koup  Cape  Hattens 

Boiler  Plant 

Buxton  Co:  Bare  NC  27902<-0604 

T  jndhoMing  Agency:  DOT 

Property  Number  87199240018 

Status:  Unutilized 

Reason:  Secured  Area. 

Ooup  Cape  Hatteras 

Bowling  Alley 

Buxton  Co:  Dare  NC  27902-0604 

Landholdiiig  Agency:  DOT 

Property  Numfcer:  87199240019 

Status:  Unutilized 

Kaaaon:  Secured  Area. 

Mdg.54 

Group  Cape  Hatteras 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number  87199340004 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  83 

Group  Cape  Hatteras 


Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number:  87199340005 
Status:  Unutilized 
Reason:  Secured  Area. 

Water  Tanks 

Group  Cape  Hatteras 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number  87199340006 

Status:  Unutilized 

Reason:  Secured  Area. 

USCG  Gentian  (WLB  290) 

Fort  Macon  State  Park 

Atlantic  Beach  Co:  Carteret  NC  27601- 

Landholding  Agency:  DOT 

Property  Number:  87199420007 

Status:  Excess 

Reason:  Secured  Area. 

Unit  #71 

Buxton  Annex,  Cape  Kendrick 

Circle 

Buxton  Co:  Uare  NC  2792U- 

Landholding  Agency:  DOT 

Property  Number  87199530011 

Status:  Unutilized 

Comment:  Floodway. 

Unit  #72 

Buxton  Annex,  Cape  Kendrick 

Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  87199530012     ' 

Status:  Unutilized 

Comment:  Floodway. 

Unit  #73 

Buxton  Annex,  Cape  Kendrick 

Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  87199530013 

Status:  Unutilized 

Comment:  Floodway. 

Unit  #74 

Buxton  Aimex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  2792&- 

Landhoiding  Agency:  DOT 

Property  Number:  87199530014 

Status:  Unutilized 

Reeson:  Floodway. 

Unit  #75 

Buxton  Annex.  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landhoiding  Agency:  DOT 

Property  Number:  87199530015 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #63 

Buxton  Annex,  Anna  May  Coiot 

Buxton  Co:  Dare  NC  27920- 

LaB<8M>lding  Agency:  DOT 

Property  Number  87199536016 

Status:  Unutilized 

Reason:  Floodway. 

Unit«64 

Biixton  Annex.  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  87199530017 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #76 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 


Landholding  Agency:  DOT 

Property  Number:  87199530018 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #68 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530019 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #69 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  87199530020 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #70 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530021 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #77 

Buxton  Annex.  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Niunber:  87199530022 

Status:  Unutilized 

Reason:  Floodway. 

Unit  #78 

Buxton  Annex,  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number  87199530023 

Statiis:  Unutilized 

Reason:  Floodway. 

Bldg.  45 

Coast  Guard  Support  Center 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  87199630020 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  47 

Coast  Guard  Support  Center 
Elizabeth  Qty  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  67199630021 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  53 

Coast  Guard  Support  Center 
Elizdieth  Qty  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  87199630022 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  57 

Coast  Guard  Support  Center 
ElizriMth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  87199630023 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  9 

VA  Medical  Center 
1100  Tuimel  road 
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sheville  Co:  Buncombe  NC  28805- 

idholding  Agency:  VA 

Dperty  Numl^r:  97199010008 

atus:  Unutilized 
^ason:  Extensive  deterioration. 

arth  Dakota 

|dg.  422 

lot  Air  Force  Base 
(inot  Co:  Ward  ND  58705- 
idholding  Agency:  Air  Force 
Dperty  Number:  18199010724 
Jtus:  Underutilized 
K^on:  Secured  Area, 
lidg.  50 

f^rtuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
FCrtuna  Co:  Divide  ND  58844- 
idholding  Agency:  Air  Force 
jperty  Number:  18199310107 
Btus:  Excess 

son:  Garbage  incinerator. 
Jdg.  119 

lot  Air  Force  Base 
Inot  Co:  Ward  ND  58710- 
idholding  Agency:  Air  Force 
aperty  Number:  18199320034 
atus:  Unutilized 
^ason:  Secured  Area. 
526 
not  Air  Force  Base 
lOt  Co:  Ward  ND  58701- 
dholding  Agency:  Air  Force 
perty  Number:  18199320038 

itus:  Unutilized 
ison:  Secured  Area. 
Ijdg.  895 
lot  Air  Force  Base 
not  Co:  Ward  ND  58701- 
dholding  Agency:  Air  Force 
party  Number:  18199320039 
tus:  Unutilized 
i^on:  Secured  Area. 

iio 

Bldgs. 

a  B.  Wright-Patterson  AFB 
:  Montgomery  OH  45433- 

tion:  6036,  38,  42,  44,  45,  49,  54.  64,  65, 
9.75 

dholding  Agency:  Air  Force 
perty  Number:  18199820030 
tus:  Unutilized 

in:  Within  airport  runway  clear  zone. 

6104, 08, 09 
la  B,  Wright-Patterson  AFB 
Montgomery  OH  45433- 
dholding  Agency:  Air  Force 
perty  Number:  18199820044 
tus:  Unutilized 
on:  Within  airport  runway  clear  zone. 

iio  River  Division 
Ltiboratories 
Mariemont  Co:  Hamilton  OH  15227-4217 

ddholding  Agency:  COE 

tperty  Number:  31199510002 
Status:  Unutilized 
Reason:  Secured  Area. 
Storage  Facility 
O :  io  River  Division 
L I  >oratories 

W I  riemont  Co:  Hamilton  OH  15227-4217 
Ljlidholding  Agency:  COE 
rtrtperty  Number:  31199510003 


44309 


Status:  Unutilized 

Reason:  Secured  Area. 

Office  Building 

Ohio  River  Division 

Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency:  COE 

Property  Number:  31199510004 

Statiis:  Unutilized 

Reason:  Secured  Area. 

Bldg.  116 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Nimifa«r:  97199920002 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  217 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  4542&- 

Landholding  Agency:  VA 

Property  Numl»r:  97199920003 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  402 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Number:  97199920004 

Status:  Unutilized 

Reasons:  Extensive  deterioration. 

Bldg.  105 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Number:  97199920005 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Oklahoma 

Bldg.  010 

Tulsa  lAP  Base 

Tulsa  OK  74115-1699 

Landholding  Agency:  Air  Force 

Property  Number:  IBl  99820031 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  305 
Tulsa  lAP  Base 
Tulsa  OK  74115-1699 
Landholding  Agency:  Air  Force 
Property  Number:  18199820032 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Oregon 

Bldg.  8 

USOG  Tongue  Point  Moorings 

Astoria  Co:  OR  97103-2099 

Landholding  Agency:  DOT 

Property  Number:  87199910001 

Status:  Unutilized 

Reasons:  Extensive  deterioratioiL 

Puerto  Rico 

NAFA  Warehouse 

U.S.  Coast  Guard  Air  Station 

Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency:  DOT 

Property  Number:  87199310011 

Status:  Unutilized 

Reason:  Secured  Area. 

Storage  Equipment  Bldg. 


U.S.  Coast  Guard  Air  Station 

Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency:  DOT 

Property  Number:  87199330001 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  115 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510001 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  117 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510002 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  118 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510003 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  119 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510004 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  120 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agencv:  DOT 

Property  Number:  87199510005 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  122 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510006 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  128 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510007 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  129 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510008 

Status:  Unutilized 

Reason:  Secured  Area. 

Rhode  Island 

SUtion  Point  Judith  Pier 

Narranganset  Co:  Washington  RI  02882- 

Landholding  Agency:  DOT 

Property  Number:  87199310002 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

South  Dakota 

Bldg.  200.  South  Nike  Ed  Annex 
Ellsworth  Air  Force  Base 
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Ellsworth  AFB  Co:  Pennington  SD  57706— 
Landholding  Agency:  Air  Force 
Property  Number  18199320048 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  201.  South  Nike  Ed  Annex 
Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706— 
Landholding  Agency:  Air  Force 
Property  Number  18199320049 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  203,  South  Nike  Ed  Annex 
Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320050 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  204.  South  Nike  Ed  Annex 
Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  18199320051 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bidg.  205.  South  Nike  Ed  Annex 
Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  18199320052 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  206,  South  Nike  Ed  Annex 
Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  18199320053 
Status:  Unutilized 
Reason:  Extensive  deterioratton. 
Bldg.  88470 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  18199340033 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
.  explosive  material.  Secured  Area. 
Bldg.  7506 

EllsworA  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  18199340037 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  Ill 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Niunber  18199730007 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7530 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
I^perty  Number  18199830025 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7504 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  18199820034 


Status:  Underutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone.  Secured  Area. 
Bldg.  4001 
Ellsworth  AFB 
Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  18199820035 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7239 
Ellsworth  AFB 
Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  18199820036 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone,  Secured  Area. 
Bldg.  1102 
Ellsworth  AFB 
Co:  Meade  SU  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  18199820037 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  88307 
Ellsworth  AFB 
Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  18199820038 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  88320 
Ellsworth  AFB 
Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  18199820039 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Bldg.  608 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706— 

Landholding  Agency:  Air  Force 

Property  Number:  18199920023 

Status:  Unutilized 

Reasons:  Within  2000  ft  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone.  Secured  Area. 
Bldg.  3501 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Forctf 
Property  Number:  18199920024 
Status:  Unutilized 
Reason:  Secured  Area. 
5  Bldgs. 

Ellsworth  Ail  Force  Base 
6926,  6928, 6929,  6930,  6931 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920025 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  8001 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Peimington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Nimiber  18199920026 
Status:  Unutilized 
Reason:  Secured  Area. 


Bldg.  609 
Ellsworth  AFB 

Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force  ■ 

Property  Number  18199930012 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

Bldg.  7911 

Ellsworth  AFB 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  18199930013 

Status:  Unutilized 

Refison:  Secured  Area. 

Tennessee 

Bldg.  204 

Cordell  Hull  Lake  and  Dam  Project 

Defeated  Creek  Recreation  Area 

Carthage  Co:  Smith  TN  37030- 

Location:  US  Highway  85 

Landholding  Agency:  COE 

Property  Number  31199011499 

Status:  Unutilized 

Reason:  Floodway. 

Tract  2618  (Portion) 

Cordell  Hull  Lake  and  Dam  Project 

Roaring  River  Recreation  Area  ' 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  135 

Landholding  Agency:  COE 

Property  Number  31199011503 

Status:  Underutilized 

Reason:  Floodway. 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam 

Project 

Obey  River  Park,  State  Hwy  42 

Livingston  Co:  Qay  TN  38351- 

Landholding  Agency:  COE 

Property  Number:  31199140011 

Statiis:  Excess 

Reason:  Water  treatment  plant 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam 

Project 

Lillydale  Recreation  Area,  State  Hwy  53 

Livingston  Co:  Clay  TN  38351- 

I  .ending  Agency:  COE 

Property  Number  31199140012 

Status:  Excess 

Reason:  Water  treatment  plant 

Water  Treatment  Plant 

Dale  Hollow  Lake  ft  Dam  Project 

Willow  Grove  Recreational  Area,  Hwy.  53 

Livingston  Co:  Clay  TN  38351- 

Landholding  Agency:  COE 

Property  Number:  31199140013 

Status:  Excess 

Reason:  Water  treatment  plant 

Texas 

Old  Exchange  Bldg. 
U.S.  Coast  Guard 

Galveston  Co:  Galveston  TX  77553-3001 
Landholding  Agency:  DOT 
Property  Number:  87199310012 
Status:  Unutilized 
Reason:  Secured  Area.. 
WPB  Building 
Sution  Port  Isabel 
Coast  Guard  Station 

South  Padre  Island  Co:  Cameron,  TX  78597- 
6497 
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1  andholding  Agency:  DOT 

1  'roperty  Number  87199530002 

:  Itatus:  Unutilized 

1  teason:  Floodway. 

i  Vton  Shops  Building 

1 JSCG  Station  Sabine 

Sabine  Co:  Jefferson  TX  77655- 

]  .andholding  Agency:  DOT 

]  Property  Number:  87199530003 

i  itatiis:  Unutilized 

]  teasons:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area. 
'  VPB  Storage  Shed 
1  JSCG  Station  Sabine 
!  labine  Co:  Jefferson  TX  77655- 
1  .andholding  Agency:  DOT 
1  'roperty  Number:  87199530004 
!  Itatus:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
1  'lammable  Storage  Building 
1 1SGG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
I  .andholding  Agency:  DOT 
^perty  Number:  87199530005 
'  tatus:  Unutilized 
]|easons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Battery  Storage  Building 
I ISCG  Station  Sabine 
^abine  Co:  Jefferson  TX  77655- 
^andholding  Agency:  DOT 
party  Number:  87199530006 
tatus:  Unutilized 

easons:  Within  2000  f^.  of  flammable  or 
explosive  material.  Secured  Area, 
oat  House 
SCG  SUtion  Sabine 
line  Co:  Jefferson  TX  77655- 
dholding  Agency:  DOT 
perty  Number:  87199530007 
Itatus:  Unutilized 
[easons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

1  Boat  Pier 
SCG  Station  Sabine 
bine  Co:  Jefferson  TX  77655- 
dholding  Agency:  DOT 
iperty  Number:  87199530008 
itus:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
j  explosive  material.  Secured  Area, 
ildg.  108 

tort  Crockett/43rd  St. 
ftousing 

ialveston  Co:  Galveston  TX  77553- 
ijandholding  Agency:  DOT 
perty  Number:  87199630008 
tus:  Unutilized 

n:  Extensive  deterioration. 

ftah 

Idg.  789 

11  Air  Force  Base  (See  County)  Co:  Davis 

UT  84056- 
^_idholding  Agency:  Air  Force 
Fhiperty  Number:  18190040659 

ttus:  Unutilized 

ina:  Within  airpport  runway  clear  zone. 

Secured  Area. 

lont 

ility  100 
lingtonlAP 
ikirlington  Co:  Chittenden  VT  05403-5872 


Landholding  Agency:  Air  Force 
Property  Number:  18199730008  ■* 

Status:  Excess  i 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Depot  Street 

Downtown  at  the  Waterfront 
Burlington  Co:  Chittenden  VT  05401-5226 
Landholding  Agency:  DOT 
Property  Number:  87199220003 
Status:  Excess 
Reason:  Floodway. 

Virginia 

Bldg.  417 

Camp  Pendleton 

Virginia  Beach  VA  23451- 

Landholding  Agency:  Air  Force 

Property  Number:  18199710003 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  418 

Camp  Pendleton 

Virginia  Beach  VA  23451- 

Landholding  Agency:  Air  Force 

Property  Number:  18199710004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Former  Oceana  HS 

Naval  Air  Station 

Virginia  Beach  Co:  VA  23460- 

Landholding  Agency:  Navy 

Property  Nimiber:  77199930039 

Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone. 

Extensive  deterioration. 
Bldg.  052  &  Tennis  Court 
USCG  Reserve  Training  Center 
Yorktown  Co:  York  VA  23690- 
Landholding  Agency:  DOT 
Property  Number:  87199230004 
Status:  Excess 
Reason:  Secured  Area. 
Admin.  Bldg. 

Coast  Guard,  Group  Eastern  Shores 
Chincoteague  Co:  Accomack  VA  23361-510 
Landholding  Agency:  DOT 
Property  Number:  87199240014 
Status:  Unutilized 
Reason:  Secured  Area. 
Little  Creek  Station 
Navamphib  Base,  West  Annex, 
U.S.  Coast  Guard 

Norfolk  Co:  Princess  Anne  VA  23520- 
Landholding  Agency:  EXDT 
Property  Number:  87199310004 
Status:  Unutilized 
Reason:  Secured  Area. 
Operations  Bldg. 
U.S.  Coast  Guard  Group 
Hampton  Roads 
Portsmouth  VA  23703- 
Landholding  Agency:  DOT 
Property  Number:  87199710003 
Status:  Unutilized 
Reason:  Secured  Area. 

Washington 

Bldg.  100,  Geiger  Heighte 

Grove  and  HaUet  Streets 

Fairchild  AFB  Co:  Spokane  WA  99204- 

Landholding  Agency:  Air  Force 

Property  Number:  18199210004 

Status:  Unutilized 

Reason:  Extensive  deterioration. 


Bldg.  2000 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  18199310058 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Facility  2450 
Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  18199310065 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1.  Waste  Annex 
West  of  Craig  Road 
Co:  Spokane  WA  99022- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320043 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  97 

Naval  Air  Station 
Whidbey  Island 
Oak  Harbor  Co:  WA  98278- 
Landholding  Agency:  Navy 
Property  Number:  77199930040 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  331 

Naval  Undersea  Warbre  Center 
Keyport  Co:  Kitsap  WA  98345- 
Landholding  Agency:  Navy 
Property  Number:  77199930041 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldg.  786 

Naval  Undersea  Warfare  Center 
Keyport  Co:  Kitsap  WA  98345- 
Landfaolding  Agency:  Navy 
Property  Number:  77199930042 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

Pistol  Range  Bldg. 

USCG  Port  Angeles 

Port  Angeles  Co:  Qallam  WA  98362-0159 

Landholding  Agency:  DOT 

Property  Number:  87199630030 

Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone. 

Secured  Area,  Extensive  deterioration. 
Floating  Boathouse 
Bellingham  Co:  Whatcom  WA  9822S- 
Landholding  Agency:  DOT 
Property  Number  87199820001 
Status:  Excess 
Reason:  Inaccessible. 

Wisconsin 

Rawley  Point  Light 
Two  Rivers  Co:  Manitowoc  WI 
Landholding  Agency:  DOT 
Property  Number:  87199540004 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 
deterioration. 

Wyoming 

Bldg.  31 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 
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Landholding  Agency:  Air  Force 
Property  Number  18199010198 
Status:  Unutilizad 
Reaaon:  Secured  Aiaa. 

Bldg.  34 

¥£.  Wairen  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number:  18199010199 

Status:  Unutilizad 

Reason:  Secured  Area. 

Bldg.  37 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number:  18199010200 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  284 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  18199010201 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  385 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Propoty  Number  18199010202 

Status:  Unutilized 

Reaaon:  Secured  Area. 

BldgB.  2565-2571 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Propoty  Number  18199720001 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
Bldgs.  2564,  2572 
F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  18199720002 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
9  Bldgs. 

F.E.  Wanen  AFB 

2982-2986,  2989,  2991,  2994-2995 
Chejrenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199720003 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

6  Bldgs. 

F.E.  Warren  AFB 

2768,  2772.  2773.  2993,  2980,  2988 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199720004 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration. 

8  Bldgs. 

¥£.  Warren  AFB 

2784,  2762-2764,  2769,  2775.  2777,  2981 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  18199720005 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration. 


8  Bldgs. 

F.E.  Warren  AFB 

2785-2786.  2770-2771.  2774.  2776.  2990. 

2992 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number.  18199720006 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration. 
Bldgs.  2460-2468 
F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199830018 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2469.  2470,  2508-2511,  2520.  2523. 

2528 
Landholding  Agency:  Air  Force 
Property  Number:  18199830019 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration. 
9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2471-2472,  2502,  2504-2507,  2544 
Landholding  Agency:  Air  Force 
Property  Number:  18199720020 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

8  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2473.  2500.  2503,  2547,  2557.  2601. 

2613,  2625 
Landholding  Agency:  Air  Force 
Property  Number:  18199830021 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2512.  2514-2517.  2418,  2519.  2524. 

2525 
Landholding  Agency:  Air  Force 
Property  Number  18199830022 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration. 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2513.  2530.  2537,  2606,  2626,  2700, 

2707.  2720,  2750 
Landholding  Agency:  Air  Force 
Property  Number:  18199830023 
Status:  Unutilized 
Reasons:  Sectued  Area,  Extensive 

deterioration. 
9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2526,  2527,  2532-2534.  2439.  2608, 

2610.  2612 
Landholding  Agency:  Air  Force 
Property  Number:  18199830024 
Status:  Unutilized 


Reasons:  Secured  Area.  Extensive 

deterioration. 
9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2529,  2531,  2535-2536,  2538. 

2540-2543 
Landholding  Agency:  Air  Force 
Property  Number  18199830025 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2545,  2546,  2548-2554 

Landholding  Agency:  Air  Force 

Property  Nvunber  18199830026 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
9  Bld^ 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2555,  2556,  2558,  2559,  2603.  2605, 

2607.  2609.  2611 
Landholding  Agency:  Air  Force 
Property  Number:  18199830027 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration. 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

LocaUon:  2560,  2561,  2600.  2602.  2604,  2701. 

2702,  2704,  2705 
Landholding  Agency:  Air  Force 
Property  Number  18199830028 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2614.  2616.  2618.  2620.  2622.  2624, 

2714.  2718,  2722 
Landholding  Agency:  Air  Force 
Property  Number  18199830029 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2615,  2617,  2619,  2621.  2623.  2627 

Landholding  Agency;  Air  Force 

Property  Number  18199830030 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration. 
9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2706.  2708-2713.  2715.  2716 
Landholding  Agency:  Air  Force 
Property  Number  18199830031 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration. 
9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2717.  2719.  2721.  2727.  2728,  2751. 

2753.2757.2759 
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La^dholding  Agency:  Air  Force 
Pr^berty  Number:  18199830032 
St4nis:  Unutilized 
Ref^ons:  Secured  Area,  Extensive 

'bterioration.  / 

lOjBldgs. 
F.^]  Warren  AFB 
'"   yenne  Co:  Laramie  WY  82005-5000 

lition:  2723-2726,  2752,  2754-2756,  2758, 

ro3 

[i^olding  Agency:  Air  Force 
Property  Number:  18199830033 
Status:  Unutilized 
Re^ns:  Secured  Area,  Extensive 

ict^oration. 

4  d^dgs. 

F.B' Warren  AFB 

Ch^enne  Co:  Laramie  WY  82005-5000 

Lo^tion:  2739,  2740,  2760,  2761 

b^olding  Agency:  Air  Force 
erty  Number  18199830034 
St^dis:  Unutilized 
Reafons:  SernrBd  Area.^xtensivB 

Mterioration. 

Bl4^.  919 

F.H.|Warren  AFB 

ChU^enne  Co:  Laramie  WY  82005-5000 
folding  Agency:  Air  Force 
erty  Number:  18199930015 
Unutilized 

Region:  Secured  Area. 

Blda.  95 

lical  Center 
.  of  town  at  the  end  of  Fort  Road 
idan  Co:  Sheridan  WY  82801- 
Iholding  Agency:  VA 

Pnj^erty  Number:  97199110004 

Status:  Unutilized 

Reason:  Sewage  digester  for  disposal  plant. 

Blcii.g6 

Meidical  Center 

N.  W.  of  town  at  the  end  of  Fort  Road 

Shtridan  Co:  Sheridan  WY  82801- 

Laq^olding  Agency:  VA 

Prcjperty  Number:  97199110005 

Stajtbs:  Unutilized 

Reason:  Pump  house  for  sewage  disposal 
dl^it. 

Strjifcture99 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Shdftldan  Co:  Sheridan  WY  82801- 

Lai|4holding  Agency:  VA 

Proberty  Number  97199110006 

Stafais:  Unutilized 

Re^^n:  Mechanical  screen  for  sewage 
qi^posal  plant. 

Structure  100 

Medical  Center 

N.  Wl  of  town  at  the  end  of  Fort  Road 

Sh^ddan  Co:  Sheridan  WY  82801- 

Laijdholding  Agency:  VA 

Property  Number:  97199110007 

Status:  Unutilized 

Reqsion:  Dosing  tank  for  sewage  disposal 


Stnktture  101 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Shaijdan  Co:  Sheridan  WY  82801- 
Lai^dholding  Agency:  VA 
Propprty  Number:  97199110008 
Sta^s:  Unutilized 

Reaisbn:  Chlorination  chamber  for  sewage 
d  iposal. 


Bldg.  97 

Medical  Center 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number:  97199410011 

Status:  Unutilized 

Reason:  Sewage  disposal  plant. 

Structure  98 

Medical  Center 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Niunber:  97199410012 

Status:  Unutilized 

Reason:  Sludge  bed/sewage  disposal  plant. 

BMg.  80 

Medical  Center 

Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number:  97199840001 

Status:  Unutilized 

Reasons:  Floodway,  Extensive  deterioration. 

LnnH  (hy  State) 

Alaska 

Campion  Air  Force  Station 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landhelding  Agency:  Air  Force 
Property  Number:  18199010430 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road,  isolated  and  remote  area;  Arctic 

environ. 

Lake  Louise  Recreation 

21  CSG-DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010431 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road.  Isolated  and  remote  area;  Arctic 

coast. 

Nikolski  Radio  Relay  Site 

21  CSG/DEER 

Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010432 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Isolated  and  remote  area;  Arctic 

coast. 

Russian  Creek  Aggregate  Site 
usee  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  99619- 
Landholding  Agency:  DOT 
Property  Number:  87199440025 
Status:  Excess 
Reason:  Floodway. 
Saigent  Creek  Aggregate  Site 
usee  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  99619- 
Landholding  Agency:  DOT 
Property  Number:  87199440026 
Status:  Excess 
Reason:  Floodway. 
Land — Sanak  Island 
106+acres 

Sanak  Island  Co:  Sanak  Harbor  AK 
Landholding  Agency:  DOT 
Property  Number:  87199640003 
Status:  Unutilized 


Reason:  Inaccessible. 
Arizona 

58  acres 

VA  Medical  Center 

500  Highway  89  North 

Prescott  Co:  Yavapai  AZ  86313- 

Landholding  Agency:  VA 

Property  Number  97190630001 

Status:  Unutilized 

Reason:  Floodway 

20  acres 

VA  Medical  Center 

500  Highway  89  North 

Prescott  Co:  Yavapai  AZ  86313- 

Landholding  Agency:  VA 

Property  Number:  97190630002 

Status:  Underutilized 

Reason:  Floodway. 

Florida 

Land 

MacDill  Air  Force  Base 
6601  S.  Manhattan  Avenue 
Tampa  Co:  Hillsborough  FL  33608- 
Landholding  Agency:  Air  Force 
Property  Number:  18199030003 
Status:  Excess 
Reason:  Floodway. 

Land — approx.  220  acres 
Cape  San  Bias 
Port  St  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number  87199440018 
Status:  Underutilized 
Reason:  Floodway,  Seciued  Area. 
Wildlife  Sanctuary,  VAMC 
10,000  Bay  Pines  Blvd. 
Bay  Pines  Co:  Pinellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number:  97199230004 
Status:  Underutilized 
~  Reason:  Inaccessible. 

Kentucky 

Tract  4626 

Barkley  Lake,  Kentucky  and  Tennessee 
Donaldson  Creek  Launching  Area 
Cadiz  Co:  Trigg  KY  42211- 
Location:  14  miles  from  US  Highway  68. 
Landholding  Agency:  COE 
Property  Number:  31199010030 
Status:  Underutilized 
Reason:  Floodway. 
Tract  AA-2747 

Wolf  Creek  Dam  and  Lake  Cumberland 
US  HWY.  27  to  Blue  John  Road 
Bumside  Co:  Pulaski  KY  42519- 
Landholding  Agency:  COE 
Property  Number:  31199010038 
Status:  UnderutiUzed 
Reason:  Floodway. 
Tract  AA-2726 

Wolf  Creek  Dam  and  Lake  Cumberland 
KY  HWY.  80  to  Route  769 
Bumside  Co:  Pulaski  KY  42Sl9- 
Landholding  Agency:  COE 
Property  Number  31199010039 
Status:  Underutilized 
"Reason:  Floodway. 
Tract  1358 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Recreation  Area 
Eddyville  Co:  Lyon  KY  42038- 
Location:  US  Highway  62  to  state  highway 
93. 


r^ 
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Landholding  Agency:  COE 
Property  Number  31199010043 
Status:  Excess 
Reaaon:  Floodway. 

Red  River  Lake  Project 
Stanton  Co:  Powell  KY  40380- 
Location:  Exit  Mr.  Parkway  at  the  Stanton 

and  Slade  Interchange,  then  take  SR  Hand 

15  north  to  SR  613. 
Landholding  Agency:  COE 
Property  Number  31199011684 
Status:  Unutilized 
Reason:  Floodway. 
Barren  River  Lock  ft  Dam  No.  1 
Richardsville  Co:  Warren  KY  42270- 
Landholding  Agency:  COE 
Property  Number  31199120008 
Status:  Unutilized 
Reason:  Floodway. 
Green  River  Lock  ft  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy.  369,  which  nms  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  31199120009 
Status:  Unutilized 
Reason:  Floodway. 
Green  River  Lock  ft  Dam  No.  4 
Woodbury  Co:  Butler  KY  42288- 
Location:  Off  State  Hwy  403,  which  is  off 

State  Hwy  231 
Landholding  Agency:  COE 
Property  Number  31199120014 
Status:  Underutilized 
Reason:  Floodway. 
Green  River  Lock  ft  Dam  No.  5 
Readville  Co:  Butler  KY  4227S- 
Location:  Off  Stete  Highway  1 85 
Landholding  Agency:  COE 
Propwty  Number  31199120015 
Statiis:  Unutilized 
Reason:  Floodway. 

Green  River  Lock  ft  Dam  No.  6 

Brownsville  Co:  Edmonson  KY  42210- 

Location:  Off  State  Highway  259 

Landholding  Agency:  COE 

Property  Number  31199120016 

Statiis:  Underutilized 

Reason:  Floodway. 

Vacant  land  west  of  locksite 

Greenup  Locks  and  Dam 

5121  New  Dam  Road 

Rural  Co:  Greenup  KY  41144- 

Landholding  Agency:  COE 

Property  Number  31199120017 

Status:  Unutilized 

Reason:  Floodway. 

Tract  6404,  Cave  Run  Lake 

U.S.  Hwy  460 

Index  Co:  Morgan  KY 

Landholding  Agency:  COE 

Property  Number:  31199240005 

Status:  Underutilized 

Reason:  FJoodwa^. 

Tract  6803,  Cave  Run  Lake 

SUte  Road  1161 

Pomp  Co:  Morgan  KY 

Landholding  Agency:  COE 

Property  Number  31199240006 

Status:  Underutilized 

Reason:  Floodway. 

8.04  acres 

Taylorsville  Lake  Project 

Taylorsville  Co:  Spenser  KY  40071-9801 


Landholding  Agency:  COE 
Property  Number  31199840003 
Status:  Unutilized 
Reason:  Inaccessible. 

Maryland 

Land 

Brandywine  Storage  Annex 

1776  ABW/DE  Brandywine  Road. 

Route  381 

Andrews  AFB  Co:  Prince  Georges  MD  20613- 

Landholding  Agency:  Air  Force 

Property  Number  18199010263 

Status:  Unutilized 

Comment:  Secured  Area. 

Tract  131R 

Youghiogheny  River  Lake,  Rt.  2,  Box  100 

Friendsville  Co:  Garrett  MD 

Landholding  Agency:  COE 

Property  Number:  31199240007 

Status:  Underutilized 

Reason:  Floodway. 

Michigan 

Middle  Marker  Facility 

Yipsilanti  Co:  Washtenaw  MI  48198- 

Location:  549  ft.  north  of  intersection  of 

Coolidge  and  Bradley  Ave.  on  East  side  of 

street 
Landholding  Agency:  DOT 
Property  Number  87199120006 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Minnesota 

Parcel  G 

Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442- 

Location:  3  miles  from  dty  of  Cross  Lake 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Number  31199011037 
Status:  Excess 

Reason:  Highway  right  of  way. 
VAMC 

VA  Medical  Center 
4801  8th  Street  No. 
St.  Cloud  Co:  Stems  MN  56303- 
Landholding  Agency:  VA 
Property  Number:  97199010049 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
3.85  acres  (Area  #2) 
VA  Medical  Center 
4801  8th  Street 

St.  Cloud  Co:  Steams  MN  56303- 
Landholding  Agency:  VA 
Property  Number:  97199740004 
Status:  Unutilized 
Reason:  Landlocked. 
7.48  acres  (Area  #1) 
VA  Medical  Center 
4801  8th  Street 

St.  Cloud  Co:  Steams  MN  56303- 
Landholding  Agency:  VA 
Property  Number  97199740005 
Status:  Underutilized 
Reason:  Secured  Area. 

Mississippi 

Parcel  1 

Grenada  Lake 

Section  20 

Grenada  Co:  Grenada  MS  38901-0903 

Landholding  Agency:  COE 


Property  Number  31199011018 

Status:  Undemtilized 

Reason:  Within  airport  runway  clear  zone. 

Missouri 

Ditch  19.  Item  2.  Tract  No.  230 

St.  Francis  Basin  Project 

2V2  miles  west  of  Maiden  Co:  Dunklin  MO 

Landholding  Agency:  COE 

Property  Number:  31199130001 

Status:  Unutilized 

Reason:  Floodway. 

New  Mexico 

Facility  75100 
Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199240043 
Status:  Unutilized 
Reason:  Secured  Area. 

New  York 

Tractl 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  97199010011 
Status:  Unutilized 
Reason:  Secured  Area. 

Tract2 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  97199010012 
Status:  Underutilized 
Reason:  Secured  Area. 

Tract  3 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  97199010013 
Status:  Undemtilized 
Reason:  Secured  Area. 
Tract  4 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  97199010014 
Status:  Unutilized 
Reason:  Secured  Area. 

North  Dakota 

0.23  acres 

Minot  Middle  Marker  Annex 

Co:  Ward  ND  58705- 

Landholding  Agency:  Air  Force 

Property  Number  18199810001 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Ohio 

Mosquito  Creek  Lake 

Everett  Hull  Road  Boat  Launch 

Cortland  Co:  TmmbuU  OH  44410-9321 

Landholding  Agency:  COE 

Property  Number:  31199440007 

Status:  Underutilized 

Reason:  Floodway. 


s 

adbc 
ipert 

StI 

K: 

R^ 

ason 

&] 

lithl 

b1 

dlan 

6a 

mile 

1^ 

J  mil 

Federal  Register /Vol.  64,  No.  156 /Friday,  August  13,  1999 /Notices 


44315 


quito  Creek  Lake 
b1— Craft  Rd.,  Boat  Launch 
Q^hland  Co:  Trumbull  OH  44410-9321 
kdholding  Agency:  COE 
^perty  Number:  31199440008 
is:  Underutilized 
on:  Ploodway. 
3Q  Bite  Campground 
G«rman  Church  Campground 
B9(lin  Center  Co:  Portage  OH  44401-9707 
Idholding  Agency:  CX)E 
arty  Number:  31199810001 
SMus:  Unutilized 
R#48on:  Floodway. 

ylvania 

:  and  Dam  #7 
Mfa^ongahela  River 
Gwensboro  Co:  Greene  PA 

ation:  Left  band  side  of  entrance  roadway 
{to  project. 

f  dholding  Agency:  COE 
erty  Number:  31199011564 
St^us:  Unutilized 
Reason:  Floodway. 
Mp^er  Recreation  Area 
Sh^nango  Lake 

TiUisfer  Co:  Mercer  PA  16154- 
L^dholding  Agency:  COE 
Prbberty  Number:  31199810002 
St^us:  Unutilized 
Reason:  Floodway. 

ith  Dakota 

|lands  Bomb  Range 
601  tniles  southeast  of  Rapid  City,  SD 
1  ^  miles  south  of  Highway  44 
Cq:l  Shannon  SD 
Lt^dholding  Agency:  Air  Force 

perty  Number:  18199210003 
Stk^s:  Unutilized 
Rq^n:  Secured  Area. 

.VaaVV 


}ks  Bend 

iell  Hull  Dam  and  Reservoir 
dway  85  to  Brooks  Bend  Road 
[lesbioro  Co:  Jackson  TN  38562- 
ation:  Tracts  800,  802-806,  835-837,  900- 
M)2, 1000-1003. 1025 

Lal^dholding  Agency:  COE 

Pr^^erty  Niunber:  21199040413 

Status:  Underutilized 

Reiaeon:  Floodway. 

atham  Lock  and  Dam 
tiway  12 

land  aty  Co:  Cheatham  TN  37015- 
Lotktion:  Tracts  E-513.  E-512-1  and  E-512- 

Laiidholding  Agency:  COE 
Piojerty  Number:  21199040415 
Sti  itus:  Underutilized     . 
Re  sons:  Floodway. 
Trk|:t6737 

Blue  Creek  Recreation  Area 
Bafkley  Lake,  Kentucky  and  Tennessee 
■  Co:  Stewart  TN  37058- 
Btion:  U.S.  Highway  79/TN  Highway  761 
"lolding  Agency:  COE 
^berty  Niunber:  31199011478 
Stajus:  Underutilized 
Reason:  Floodway. 
Tracts  3102,  3105,  and  3106 
Br  I  istone  Launching  Area 
Co  ^  Iell  Hull  Lake  and  Dam  Project 
Ga  J  lesboro  Co:  Jackson  TN  38562- 


Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number:  31199011479 

Status:  Excess 

Reason:  Floodway. 

Track  3507 

Proctor  Site 

Cordell  Hull  Lake  and  Dam  Project 

Celina  Co:  Clay  TN  38551- 

Lpcation:  TN  Highway  52 

Landholding  Agency:  COE 

Property  Number-  31199011480 

Status:  Unutilized 

Reason:  Floodway. 

Tract  3721 

Obey 

Cordell  Hull  Lake  and  Dam  Project 

Celina  Co:  Clay  TN  38551- 

Location:  TN  Highway  53 

Landholding  Agency:  COE 

Property  Number:  31199011481 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  608.  609, 611  and  612 
Sullivan  Bend  Launching  Area 
Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co:  Smith  TN  37030- 
Location:  Sullivan  Bend  Road 
Landholding  Agency:  COE 
Property  Nimiber:  31199011482 
Status:  UnderutiUzed 
Reason:  Floodway. 
Tract  920 

Indian  Creek  Camping  Area 
Cordell  Hull  Lake  and  Dam  Project 
Granville  Co:  Smith  TN  38564- 
Location:  TN  Highway  53 
Landholding  Agency:  COE 
Property  Number:  31199011483 
Status:  Underutilized 
Reason:  Floodway. 

Tracts  1710. 1716  and  1703 

Flynns  Lick  Launching  Ramp 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Whites  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  31199011484 

Status:  Underutilized 

Reason:  Floodway. 

Tract  1810 

Wartrace  Creek  Launching  Ramp 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38551- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number:  31199011485 

Status:  Underutilized 

Reason:  Floodway. 

Tract  2524 

Jennings  Creek 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number:  31199011486 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  2905  and  2907 

Webster 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jakson  TN  38551- 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 


Property  Number:  31199011487 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  2200  and  2201 

Gainesboro  Airport 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number:  31199011488 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone, 

Floodway. 
Tracts  710C  and  712C 
Sullivan  Island 

Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co:  Smith  TN  37030- 
Location:  Sullivan  Bend  Road 
Landholding  Agency:  COE 
Property  Numh«r:  31199011489 
Status:  Unuitlized 
Reason:  Floodway. 

Tract  2403,  Hensley  Creek 
Cordell  Hull  lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TN  38562- 
Location:  TN  Highway  65 
Landholding  Agency:  COE 
Property  Number:  31199011490 
Status:  Unutilized 
Reason:  Floodway. 

Tracts  2117C,  2118  and  2120 

Cordell  Hull  lake  and  Dam  Project 

Trace  Creek 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Brooks  Ferry  Road 

Landholding  Agency:  COE 

Property  Number:  31199011491 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  424,  425  and  426 

Cordell  Hull  Lake  and  Dam  Project 

Stone  Bridge 

Carthage  Co:  Smith  TN  37030- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  31199011492 

Status:  Unutilized 

Reason:  Floodway. 

Tract  517 

J.  Percy  Priest  Dam  and  Reservoir 

Suggs  Creek  Embayment 

Nashville  Co:  Davidson  TN  37214- 

Location:  Interstate  40  to  S.  Mount  Juliet 

Road. 
Landholding  Agency:  COE 
Property  Number:  31199011493 
Status:  Underutilized 
Reason:  Floodway. 
Tract  1811 

West  Fork  Launching  Area 
Smyrna  Co:  Rutherford  TN  37167- 
Location:  Florence  raod  Enon  Springs  Road 
Landholding  Agency:  COE 
Property  Number:  31199011494 
Status:  Underutilized 
Reason:  Floodway. 
Tract  1504 

J.  Perry  Priest  Dam  and  Reservoir 
Lamon  Hill  Recreation  Area 
Smyrna  Co:  Rutherford  TN  37167- 
Location:  Lamon  Road 
Landholding  Agency:  COE 
Property  Number:  31199011495 
Status:  Underutilized 
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Reason:  Floodway. 

Tract  ISOO 

J.  Penry  Priest  Dam  and  Reservoir 

Pools  Knob  Recreation 

Smyrna  Co:  Rutherford  TN  37167- 

Location:  Jones  Mill  Road 

Landholding  Agency:  COE 

Property  Number  31199011496 

Status:  Undoutilized 

Reason:  Floodway. 

Tracto  245,  257,  and  256 

J.  Perry  Priest  Dam  and  Reservoir 

Cook  Recreation  Area 

Nashville  Co:  Davidson  TN  37214- 

Location:  2.2  miles  south  of  Interstate  40  near 

Saunders  Ferry  Pike. 
Ijindholding  Agency:  COE 
Property  Number  31199011497 
Status:  Underutilized 
Reason:  Floodway. 
Tracts  107, 109  and  110 
Cordell  Hull  Lake  and  Dam  Pro{ect 
Two  Prong 

Carthage  Co:  Smith  TN  37030- 
Location:  US  Highway  85 
Landholding  Agency:  COE 
Property  Number  31199011498 
Status:  Underutilized 
Reason:  Floodway. 
Tracts  2919  and  2929 
Cordell  Hull  Lake  and  Dam  Project 
Sugar  Creek 

Gainesboro  Co:  Jackson  TN  38562- 
Location:  Sugar  Creek  Road 
Landholding  Agency:  COE 
Property  Number.  31199011500 
Status:  Underutilized 
Reason:  Floodway. 

Tiwrts  1218  and  1204 

Cordell  Hull  Lake  and  Dam  Project 

Granville— Alvin  Yourk  Road 

Granville  Co:  Jackson  TN  38564- 

Landholding  Agency:  COE 

Property  Number  31199011501 

Status:  Underritilized 

Reason:  Floodway. 

Tract  2100 

Cordell  Hull  Lake  and  Dam  Project 

Galbraaths  Branch 

Gaineabno  Co:  Jackson  TN  38562- 

Location:  TN  H^«ray  53 

Landholding  Agency:  COE 

Property  Number  31199011502 

Status:  Unutilized 

Reason:  Floodway. 

Tract  104  et  al. 

Cordell  Hull  Ltka  and  Dam 

Prefect 

Horahue  Bend  l.»iiiirhing  Area 

Cu&age  Co:  Saiith  TN  37030- 


Location:  Highway  70  N 

Landholding  Agency:  COE 

Property  Number:  31199011504 

Status:  Underutilized 

Reason:  Floodway. 

Tracts  510,  511,  513  and  514 

J.  Percy  Priest  Dam  and  Reservoir  Project 

Lebanon  Co:  Wilson  TN  37087- 

Location:  Vivrett  Creek  Launching  Area, 

Alvin  Sperry  Road 
Landholding  Agency:  COE 
Property  Number:  31199120007 
Status:  Underutilized 
Reason:  Floodway. 

Tract  A-142,  Old  Hickory  Beach 

Old  Hickory  Blvd. 

Old  Hickory  Co:  Davidson  TN  37138- 

Landholdii^  Agency:  COE 

Property  Number:  31199130008 

Status:  Underutilized 

Reason:  Floodway. 

Texas 

Tracts  104, 105-1, 105-2  *  118 
Joe  Pool  Lake 
Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number:  31199010397 
Status:  Underutilized 
Reason:  Floodway. 

Part  of  Tract  201-3 

Joe  Pool  Lake 

Co:  Dallas  TX 

Landholding  Agency:  COE 

Property  Niunber:  31199010398 

Status:  Underutilized 

Reason:  Floodway. 

Part  of  Tract  323 

Joe  Pool  Lake 

Co:  Dallas  TX 

Landholding  Agency:  COE 

Property  Number  31199010399  ■ 

Status:  Underutilized 

Reason:  Floodway. 

Tract  702-3 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landht^ding  Agency:  COE 

Property  Number  31199010401 

Status:  Unutilized 

Reason:  Floodway. 

Tract  706 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9601 

Lan(&olding  Agency:  COE 

Propoty  Number  31199010402 

Status:  Unutilized 

Reason:  Floodway. 


Utah 

10.24  acres 

Southern  Utah  Communication 

Site 

Salt  Lake  UT 

Landholding  Agency:  Air  Force 

Property  Number:  1819810002 

Status:  Unutilized 

Reason:  hiaccessible. 

Washington 

Fairchild  AFB 

SE  comer  of  base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  18199010137 

Status:  Unutilized 

Reason:  Secured  Area. 

Fairchild  AFB 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Location:  NW  comer  of  base 

Landholding  Agency:  Air  Force 

Property  Number:  18139010138 

Status:  Unutilized 

Reason:  Secured  Area. 

Tract  B-201 

Geiger  Heights  Lagoon 

Spokane  Co:  WA  99210- 

Landholding  Agency:  Air  Force 

Property  Number  18199930014 

Status:  Excess 

Reason:  No  public  access 

West  Virginia 

Morgantown  Lock  and  Dam 

Box  3  RD  #  2 

Morgantown  Co:  Monongahelia  WV  26505- 

LancUiolding  Agency:  COE 

Property  Number:  31199011530 

Status:  Unutilized 

Reason:  Floodway. 

London  Lock  and  Dam 

Route  60  East 

Rural  Co:  Kanawha  WV  25126- 

Location:  20  miles  east  of  Charleston,  W. 

Virginia. 
Landholding  Agency:  COE 
Property  Number  31199011690 
Status:  Unutilized 
Reason:  03  acres;  very  narrow  strip  of  land 

loc. 
Portion  of  Tract  #101 
Buckeye  Creek 

Sutton  Co:  Braxtm  WV  26601- 
Landholding  Agency:  C(% 
Property  Number:  31199810006 
Strtus:  Excess 
Reason:  inaccessible. 

[FR  Doc.  99-20563  Filed  8-12-99;  8:45  am] 
■LUNQ  CODE  421»-aMI 
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DEPARTMENT  OF  ENERGY 

BomwvHIe  Power  Administration 

2002  Propo— d  Wlwleaale  Power  Rate 
Adtustment,  Public  Hearing,  and 
Opportunltlea  for  Public  Review  and 
Comment 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Proposed  Wholesale 
Power  Rates  and  Proposed  Resolution  of 
Certain  Transmission-Related  Issues. 

summary:  BPA  requests  that  all 
comments  and  documents  intended  to 
become  part  of  the  Official  Record  in 
this  process  contain  the  file  number 
designation  WP-02.  The  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act),  provides  that  BPA  must  establish 
and  periodically  review  and  revise  its 
rates  so  that  they  are  adequate  to 
recover,  in  accordance  with  sound 
business  principles,  the  costs  associated 
with  the  acquisition,  conservation,  and 
transmission  of  electric  power,  and  to 
recover  the  Federal  investment  in  the 
Federal  Columbia  River  Power  System 
(FCRPS)  and  other  costs  incurred  by 
BPA. 

By  this  notice,  BPA  annoimces  its 
proposed  2002  wholesale  power  rates,  a 
proposed  methodology  for  treatment 
and  allocation  of  inter-business  line 
costs,  and  a  cost  allocation  proposal  for 
non-Federal  transmission  for  Federal 
and  non-Federal  power  purchases  for 
BPA's  current  General  Transfer 
Customers,  to  be  effective  on  October  1, 
2001.  The  rate  case  proceedings  also 
include  BPA's  proposal  to  revise  the 
Priority  Firm  Power  (PF-96)  rate 
schedule  by  applying  a  Targeted 
Adjustment  Qiarge  for  Uncommitted 
Loads,  to  be  effective  January  1,  2001. 

DATES:  Written  comments  by 
participants  must  be  received  by 
November  5, 1999,  to  be  considered  in 
the  Record  of  Decision  (ROD). 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Manager,  Corporate 
Communications — CK;  Bonneville 
Power  Administration;  P.O.  Box  12999; 
Portiand,  Oregon  97212. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  Hansen.  Public  Involvement 
and  Information  Specialist,  at  the 
address  listed  above.  Interested  persons 
may  also  call  (503)  230-4328  or  call  toll- 
free  1-800-622-4519.  Information  also 
may  be  obtained  firom: 

Mr.  Allen  L.  Bums,  Group  Vice 
President,  Power  Business  Line — ^PS- 
6,  P.O.  Box  3621,  Portiand.  OR  97208 


Mr.  Stephen  R.  Oliver,  Bulk  Power 
Marketing— PSB-6,  P.O.  Box  3621, 
Portiand,  OR  97208 

Mr.  Richard  J.  Itami,  Eastern  Power 
Business  Area— PSE,  707  W.  Main, 
Suite  500,  Spokane,  WA  99201 

Mr.  John  Elizalde,  Western  Power 
Business  Area— PSW-6,  P.O.  Box 
3621,  Portiand,  OR  97208 
Responsible  Official:  Ms.  Diane 

Cherry,  Manager  for  Power  Products, 

Pricing  and  Rates,  is  the  official 

responsible  for  the  development  of 

BPA's  wholesale  power  rates. 

SUPPLEMENTARY  INFORMATKM: 

Table  of  Contents 

I.  Introduction  and  Procedural  Background 

n.  Purpose  and  Scope  of  Hearing 

III.  Public  Participation 

rV.  Major  Studies  and  Summary  of  Proposal 

V.  2002  VVhuiu!>aie  Power  Rate  Sciiedultni 

A.  Introduction 

B.  Summary  of  2002  Wholesale  Power  Rate 
Schedules,  2002  GRSPs,  and  New  1996 
GRSPs 

Part  I — ^Introduction  and  Procedural 
Background 

Section  7(i)  of  the  Northwest  Power 
Act,  16  U.S.C.  839e(i),  requires  that 
BPA's  rates  be  established  according  to 
certain  procedures.  These  procedures 
include,  among  other  things, 
publication  of  notice  of  the  proposed 
rates  in  the  Federal  Regjstn-;  one  or 
more  hearings  conducted  as 
expeditiously  as  practicable  by  a 
hearing  officer;  public  opportunity  for 
both  oral  presentation  and  written 
submission  of  views;  data  questions  and 
argument  related  to  the  proposed  rates; 
and  a  decision  by  the  Administrator 
based  on  the  record.  This  proceeding  is 
governed  by  Section  1010.9  of  BPA's 
Procedures  Governing  Bonneville  Power 
Administration  Rate  Hearings,  51  FR 
7611  (1986)  (Procedures).  These 
Procedures  implement  the  statutory 
section  7(i)  requirements.  Section 
1010.7  of  the  Procedvires  prohibits  ex 
parte  communications. 

The  Bonneville  Project  Act,  16  U.S.C. 
832,  die  Flood  Control  Act  of  1944, 16 
U.S.C.  825s,  the  Federal  Columbia  River 
Transmission  System  Act,  16  U.S.C. 
838,  and  the  Northwest  Power  Act.  16 
U.S.C.  839.  provide  guidance  regarding 
BPA  ratemaldng.  The  Northwest  Power 
Act  requires  BPA  to  set  rates  that  are 
sufficient  to  recover,  in  accordance  with 
sound  business  principles,  the  cost  of 
acquiring,  conserving,  and  transmitting 
electric  power,  including  amortization 
of  the  Federal  investment  in  the  FCRPS 
over  a  reasonable  period  of  years,  and 
the  other  costs  and  expenses  incurred 
by  the  Administrator.  In  addition,  rates 
for  the  Federal  Energy  Regulatory 
Commisfion  (FERC)-ordered 


transmission  service,  including 
ancillary  services,  must  satisfy  section 
212(i)  of  the  Federal  Power  Act,  16 
U.S.C.  824k(i).  Such  rates  must  also 
satisfy  the  comparability  standard  for 
the  open  access  tariff  reciprocity 
compliance  requirements  of  FERC  Order 
888.'  The  inter-business  line  and 
General  Transfer  Agreement  (GTA) 
issues  discussed  below  will  be  used  to 
develop  ancillary  service  and 
transmission  rates  in  the  subsequent 
transmission  rate  case. 

BPA's  initial  proposed  2002 
Wholesale  Power  Rate  Schedules  and 
General  Rate  Schedtde  Provisions  are 
published  in  Part  V  below.  The  studies 
addressing  the  factors  used  to  develop 
these  rates  are  listed  in  Part  IV  and  will 
be  available  for  examination  on  August 
24, 1999,  at  BPA's  Public  Information 
Center,  BPA  Headquarters  Building,  1st 
Floor;  905  NE.  11th,  Portiand,  Oregon, 
and  will  be  provided  to  parties  at  the 
prehearing  conference  to  be  held  on 
August  24. 1999.  firom  9  a.m.  to  12  p.m.. 
Room  223,  911  NE.  11th,  Portiand, 
Oregon. 

To  request  any  of  the  studies  by 
telephone,  call  BPA's  document  request 
line:  (503)  230-4328  or  call  toll-&«e  1- 
800-622-4519.  Please  request  the 
dociunent  by  its  listed  titie.  Also  state 
whether  you  require  the  accompanying 
docimientation  (these  can  be  quite 
lengthy);  otherwise  the  study  alone  will 
be  provided.  The  studies  and 
documentation  will  also  be  available  on 
BPA's  website  at  www.bpa.gov/power/ 
ratecase. 

BPA  will  release  its  2002  initial 
wholesale  power  rate  proposal  on 
August  24, 1999,  and  expects  to  publish 
a  final  ROD  on  April  7,  2000.  BPA  will 
be  conducting  a  formal  evidentiary  rate 
hearing  attended  by  regioncd  parties. 
Interested  parties  must  file  petitions  to 
intervene  in  order  to  take,  part  in  the 
formal  hearing.  A  proposed  schedule  for 
the  formal  hearing  is  stated  below.  A 
final  schedule  will  be  established  by  the 
Hearing  Officer  at  the  prehearing 
conference. 
August  24, 1999:  BPA  files  Direct  Case/ 

{^hearing  Conference 
October  14, 1999:  Parties  file  Direct 

Cases 
November  5, 1999:  Close  of  Participant 

Comments 
December  8, 1999:  Litigants  file  Rebuttal 

Testimony 
January  13,  2000:  Cross-Examination 
February  10,  2000:  Initial  Briefs  Filed 


'  Promoting  Wholesale  Competition  Through 
Open  Access  Non-Discriminatory  Transmission 
Services  by  Public  Utilities:  Recovery  of  Stranded 
Costs  by  Public  Utilities  and  Transmitting  Utilities. 
Order  No.  888.  FERC  SUts.  &  Regs  1 31.036  (1996). 
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Fmruary  17,  2000:  Oral  Argument 
lore  the  Administrator 

10,  2000:  Draft  ROD  issued 
24,  2000:  Briefs  on  Exceptions 
il  7,  2000:  Final  ROD— Final  Studies 
iPA  will  also  be  conducting  eight 
lie  field  hearings  in  cities 
ughout  the  region.  Public  field 
havings  are  an  opportunity  for  persons 
who  are  not  parties  in  the  formal  rate 
he  i  ring  to  have  their  views  included  in 
th  i  official  record.  Written  transcripts 
wj  1  be  made  at  all  of  the  field  hearings. 
TI^^  field  hearings  are  scheduled  to 
at  6  p.m.  Following  are  the 
itive  dates  and  locations  for  the 
hearings.  Confiirmation  of  these 
dates  will  be  made  through 
lings  and  public  advertising  or  by 
calling  BPA  Corporate  Commimications 
at  the  telephone  number  listed  above. 
Ai^iouncements  wiU  also  be  posted  on 
BPA's  wholesale  power  rate  case 
w4|>site  at  www.bpa.gov/power/ 
ra^^case. 

Se|[)tember  30, 1999:  Idaho  Falls,  Idaho 
Odiiober  4, 1999:  Pasco,  Washington 
October  5, 1999:  Missoula,  Montana 
Oqliober  6, 1999:  Spokane,  Washington 
iber  7, 1999:  Everett.  Washington 
iber  12. 1999:  Olympia.  Washington 
iber  13, 1999:  Eugene,  Oregon 
)ber  14, 1999:  Portland,  Ch«gon 


Pan  n — Purpose  and  Scope  of  Hearing 

Tview  of  the  Market 

le  wholesale  electricity  market 
faciiig  BPA  today  is  different  fit>m  1996, 
wMn  BPA  last  set  rates,  although  BPA 
anticipated  that  the  market  would 
becbme  increasingly  competitive. 
External  influences  such  as  the  national 
and  state-by-state  deregulation  of  the 
power  markets,  changes  In  market  price 
exp^sctations,  and  continuing  concerns 
abpUt  the  environment  are  factors  that 
BFiA  must  take  into  account  when 

lishing  rates. 

1996,  it  appeared  that  BPA's  rates 
co^d  exceed  market  prices  and  BPA 
wais)  not  sure  it~could  sell  all  its  power 
at  Ittes  that  would  recover  its  costs.  By 
200^,  however,  BPA's  rates  are 
anticipated  to  be  lower  than  market 
pripes  through  cost  cutting  and  careful 
;ement,  as  well  as  an  expectation 

market  prices  could  increase.  Thus, 

mers  have  now  indicated  an 
in  purchasing  more  power  than 

can  produce  from  the  FCRPS. 
pite  customers'  changed 
peiiieptions  of  the  value  of  BPA  power, 
BPJ^  .'s  business  requirements  are  fairly 
co^i  itant  and  are  dictated  by  legislation. 
BPA  is  reqiiired  to  sell  power  at  a  price 

recovers  all  costs,  tliese  costs  are 
led  by  a  number  of  factors, 
inctl|iding,  among  other  things,  the  cost 


of  generating  power,  the  costs  of 
protecting,  mitigating,  and  enhancing 
fish  and  wildlife;  the  costs  of  investing 
in  public  purposes;  and  the  costs  of 
repaying  the  Treasury  for  the  capital 
investment  in  the  hydro  system.  BPA 
has  addressed  these  legislative 
requirements  with  policies  that 
implement  the  statutory  directives. 

"rhe  major  goal  for  many  of  BPA's 
policies,  as  stated  in  BPA's  Subscription 
Strategy,  is  to  promote  the  spread  of  the 
benefits  of  the  FCRPS  as  broadly  as 
possible,  with  special  attention  given  to 
the  residential  and  rural  customers  of 
the  region.  Due  to  the  rhanging  market, 
BPA  must  balance  the  competing 
demands  for  its  low  cost  power.  Public 
agency  customers,  knpwn  as  preference 
customers,  continue  to  have  first 
prioritj'  to  this  low  cost  power.  For  this 
group.  BPA  proposes  to  sell 
Subscription  power  below  market,  with 
no  increase  in  the  average  Priority  Firm 
Power  (PF)  rate  from  BPA's  1996  rates. 
BPA's  initial  rate  proposal  also 
implements  the  Subscription  Strategy 
plan  to  offer  a  combination  of  power 
and  financial  benefits  to  regional 
investor-owned  utilities  (lOUs)  for  the 
benefit  of  their  residential  and  small 
farm  customers.  BPA's  rate  proposal 
also  responds  to  the  viability  concerns 
of  BPA's  direct  service  industrial 
customers  (DSIs)  by  offering  power  • 
below  market  prices. 

In  addition  to  supplying  low  cost 
power  to  its  customer  groups,  BPA 
policies  also  spread  the  benefits  of  the 
FCKPS  to  other  stakeholders.  BPA  uses 
its  funds  to  support  its  share  of  a  wide 
range  of  activities  designed  to  address 
fish  and  wildlife  concerns  by  keeping 
open  all  the  options  for  future  fish 
altonatives.  Finally,  BPA  protects  the 
interests  of  the  U.S.  Treasury  and 
Federal  taxpayers  by  maintaining  a  high 
probability  of  making  Treasiuy 
payments  on  time  and  in  full. 

BPA's  major  Subscription  goal  is 
supported  by  the  other  three  goals  of  the 
Subscription  Strategy.  The  second 
Strategy  goal  is  to  avoid  rate  increases 
through  a  creative  and  businesslike 
response  to  markets  and  additional 
aggressive  cost  reductions.  By  avoiding 
rate  increases,  BPA  believes  that  it 
contributes  to  a  stable  customer  base 
comprised  of  all  customer  groups.  A 
stable  customer  base  leads  in  turn  to  a 
stable  revenue  stream  which  enables 
BPA  to  cover  its  share  of  fish  and 
wildlife  and  conservation  costs  in  this 
rate  period  and  in  future  rate  periods. 
BPA  has  committed  to  pursue  a  number 
of  financial  strategies  through  rates  and 
contracts  that  will  allow  it  to  meet  its 
goal  of  avoiding  rate  increases,  such  as 
following  the  recommendations  of  a 


regional  public  process  known  as  the 
.  Cost  Review  (described  t«low)  to  reduce 
costs. 

The  third  goal  of  BPA's  Subscription 
Strategy  was  to  allow  BPA  to  fulfill  its 
fish  and  wildlife  obligations  while 
assuring  a  high  level  of  Treasury 
payment.  There  are  a  wide  range  of 
options  ciurently  under  discussion  for 
these  fish  and  wildlife  obligations.  The 
options  have  different  costs  associated 
with  them,  so  BPA's  financial  tools 
include  methods  to  ensxu«  that  there 
will  be  sufficient  money  to  meet  the 
costs,  such  as  risk  mitigation  measures 
in  the  event  that  future  revenues  are  not 
as  high  as  anticipated.  BPA  measures  its 
ability  to  meet  its  obligations  by  setting 
an  88  percent  probability  goal  of  making 
its  U.S.  Treasury  payment  on  time  and 
in  full.  By  setting  a  high  Treasury 
Payment  Probability  (TPP),  BPA  assures 
that  all  other  obligations  are  met  before 
the  Treasury  payment  is  made. 

BPA's  Subscription  Strategy  has  a 
final  goal  of  continuing  to  support  its 
important  role  of  being  a  leader  in  the 
regional  effort  to  capture  the  value  of 
conservation  and  renewable  resoiuces. 
BPA  intends  to  provide  market 
incentives  for  these  and  odier  emerging 
technologies. 

BPA's  Subscription  goal  of  spreading 
the  benefits  of  the  FCRPS  through  low 
cost  power,  as  well  as  BPA's  other  goals, 
are  reflected  in  all  of  BPA's  actions.  The 
rate  case  provides  only  one  part  of 
implementing  BPA's  goals — ^through 
rate  levels  and  rate  designs.  Many 
actions,  such  as  contract  negotiations 
and  setting  spending  levels,  occur 
outside  of  the  ratemaking  process. 

BPA  has  conducted  a  number  of 
public  processes  over  the  last  fivp  years 
to  gain  public  input  into  how  'n  balance 
thesj  major  goals.  Now  it  is  about  to 
start  another  one,  the  ratemaking 
process.  Following  is^  list  of  the  other 
important  public  processes  that  BPA  has 
used  to  involve  its  customers  and 
stakeholders  in  the  important  decisions 
of  how  BPA  will  continue  to  provide 
service  to  the  citizens  of  the  Pacific 
Northwest.  ■» 

B.  An  Overview  of  the  Public  Processes 

This  section  describes  four  major 
public  review  processes  that  BPA  has 
undertaken  in  the  last  five  years.  Many 
important  policy  decisions  were  made 
in  these  processes.  The  ratemaking 
process  is  one  vehicle  to  implement 
some  of  the  decisions  made  in  these 
other  processes. 

1.  Business  Plan  Public  Review  Process 

In  1995,  BPA  prepared  a  draft  and 
final  Business  Plan,  including  a  draft 
and  final  Environmental  Impact 
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Statement  (EIS).  In  the  Business  Plan, 
BPA  announced  its  response  to  a 
rhanging  market.  For  the  first  time, 
BPA's  costs  appeared  to  exceed  market 
prices,  so  BPA  found  itself  in  a  more 
competitive  environment.  It  responded 
in  1996  with  products  and  services  that 
were  competitively  priced  and  that 
included  more  flexible  terms.  BPA 
began  to  change  how  it  sold  power, 
establishing  posted  prices  for  core 
requirements  products,  while  selling 
other  unbundled  products  and  enngy 
services  at  negotiated  prices  reflecting 
the  true  costs  of  providing  sovices.  "Hie 
goal  of  these  early  changes  was  to  give 
customers  lower  prices,  stability,  and 
flexible  new  choices,  while  giving  BPA 
greater  certainty  about  its  expected 
loads  and  revenues.  Unbimdling 
products  allowed  customers  to  pay  for 
only  those  products  and  services  that 
they  needed.  Decisions  made  during  the 
1995  Business  Plan  process  will  not  be 
revisited  in  this  rate  case. 

The  rate  design  in  the  current 
proposal  continues  the  basic  goals  of  the 
Business  Plan,  tirith  some  added 
features  designed  to  allow  BPA  the 
flexibility  of  passing  to  customms  the 
incremental  cost  of  unanticipated 
expenses. 

2.  Cost  Review  Public  Review  Process 

In  September  1997,  BPA  and  the 
Northwest  Power  Planning  Coimdl 
initiated  a  process  called  the  Cost 
Review  of  die  Federal  Columbia  River 
Power  System  (Cost  Review).  The 
primary  objective  of  the  Cost  Review 
was  to  ensure  that  BPA's  long-term 
power  and  transmission  costs  would  be 
as  low  as  possible,  consistent  with 
sound  business  practices,  so  that  BPA 
could  maximize  its  ability  to  fully 
recover  costs  through  power  rates  that 
are  at  or  below  market  prices. 

The  Cost  Review  process  began  with 
the  establishment  of  a  panel  of  five 
executives  with  considerable  experience 
managing  large  organizations  during 
periods  of  downsizing  and  competitive 
transition.  The  panel  focused  on  costs  to 
be  recovered  through  power  rates  for  the 
initial  Subscription  period,  fiscal  years 
(FY)  2002  through  2006.  Costs 
associated  with  fish  and  wildlife 
recovery  efforts  were  excluded  from  the 
scope  of  the  Cost  Review,  while  tbe 
foUowing  costs  were  recognized  as 
subject  to  significant  change  in  the  rate 
development  process: 

•  Short-term  power  purchases, 

•  Residential  Exchange  Program, 

•  General  Transfer  Agreements, 

•  Federal  interest  and  depreciation, 
and 

•  Inter-business  line  expenses. 


A  draft  of  the  panel's 
recommendations  was  circulated 
throughout  the  region,  and  public 
comments  were  received  during  a 
month-long  period  that  included  public 
meetings  and  briefings  with  various 
interest  groups.  Based  on  comments 
received  during  this  public  consultation 
process,  the  draft  recommendations 
were  modified  and  presented  to  the 
Administrator,  the  region's  Governors, 
the  Northwest  Congressional  delegation, 
and  the  U.S.  House  and  Senate 
Committees  on  Appropriations  in  March 
1998. 

Additionally,  both  the 
recommendations  and  implementation 
plans  were  a  subject  of  "Issues  '98,"  a 
public  comment  process  conducted  by 
BPA  in  summer  1998.  A  key  purpose  of 
Issues  '98  was  tn  decide  how  the  Cost 
Review  recommendations  woiild  be 
implemented. 

This  rate  proceeding  will  not  revisit 
the  methodology  used  to  develop  the 
Cost  Review  recommendations,  the 
policy  merits  or  wisdom  of  the  specific 
recommendations,  or  BPA's 
implementation  plans.  For 
informational  purposes  only,  the  history 
of  the  Cost  Review  and  implemraitation 
of  the  final  recommendations  will  be 
simunarized  in  the  Revenue 
Requirement  Study,  WP-02-E-BPA-02. 

3.  Siibscription  Strategy  Public  Review 
Process 

As  noted  previously,  one  of  BPA's 
goals  is  to  encourage  the  widest  possible 
diversified  use  of  electric  energy  while 
recovering  costs.  To  define  this  broad 
concept  in  greater  detail  for  the  post- 
2001  period,  BPA  engaged  in  a 
multiyear  process  that  culminated  in 
BPA's  Subscription  Strategy. 

In  1996,  a  regional  effortbegan  Mrith 
the  Comprehensive  Review  of  the 
Northwest  Energy  System.  In  December 
1996,  the  Final  Report  of  the 
Comprehensive  Review  reconunended 
that  BPA  captiue  and  deliver  the  low- 
cost  benefits  of  the  Fedwal  hydropower 
system  to  Northwest  energy  customers 
through  a  Subscription-based  power 
sales  approach. 

A  public  process  to  develop  a 
Subscription  Strategy  began  in  1997. 
This  process  brought  together  all  the 
regional  stakeholders  in  an  ongoing 
series  of  workgroups  and  meetings.  BPA 
issued  a  final  Subscription  Strategy  and 
Record  of  Decision  in  December  1998. 

The  Subscription  Strategy  provides  a 
marketing  policy  framework  for  the 
power  rate  case.  It  reflects  agency 
decisions  on  equitable  distribution  of 
the  electric  power  generated  by  the 
FCRPS  to  BPA's  customers  within  the 
framework  of  existing  law.  Although  it 


did  not  establish  any  rates  «r  rate 
designs,  it  suggested  general  rate  design 
approaches  to  be  considered  in  the 
formal  ratemaking  process. 

The  Subscription  Strategy  also 
provided  a  framework  for  the  bilateral 
negotiations  with  each  customer  that 
will  reflect  the  specific  business 
relationships  between  BPA  and  that 
customer.  Those  contracts  will  be 
negotiated  outside  this  rate  case. 

The  Subscription  Strategy  recognized 
that  the  FCRPS  is  a  regional  resource, 
limited  in  size,  and  valued  by  the 
citizens  of  the  Northwest.  The  Strategy 
seeks  to  balance  potentially  competing 
demands  on  the  system,  as  described  in 
the  key  marketing  goals  above.  It  guides 
the  distribution  of  power  among 
competing  demands,  while  balancing 
the  goals  of  avoiding  PF  rate  increases, 
meeting  fish  and  wildlife  obligations, 
and  funding  public  purposes. 

After  going  through  an  extensive 
public  process,  BPA  stated  in  its 
Subscription  Strategy  that  it  planned  to 
ofllier  1,800  average  megawatts  (aMW) 
worth  of  benefits  for  the  residential  and 
small  farm  constuners  of  lOUs  while 
meeting  all  public  agency  net  firm  load 
requirements.  The  Strategy  also  stated 
that  BPA  expected  to  be  able  to  meet  all 
loads  that  DSI  customers  asked  BPA  to 
serve.  This  rate  case  consists  of  the  rates 
to  serve  all  BPA  customers. 

4.  Fish  and  Wildlife  Obligations  Public 
Review  Process 

Another  important  public  review 
process  has  occiured  since  BPA's  last 
ratemaking  process  in  1996.  In  late 
1995,  the  Clinton  Administration  and 
the  Northwest  Congressional  delegation 
agreed  to  stabilize  BPA's  fish  and 
wildlife  funding  obligations  over  a  six- 
year  period,  FY  1996  through  FY  2001. 
In  September  1996,  the  Secretaries  of 
Energy,  Commerce,  Army  and  Interior 
signed  a  Memorandum  of  Agreement 
(MOA)  on  behalf  of  five  Federal 
agencies — ^BPA,  the  National  Marine 
Fisheries  Service  (NMFS),  the  U.S. 
Army  Corps  of  Engineers,  the  U.S.  Fish 
and  Wildlife  Service  (USF&W),  and  the 
Bureau  of  Reclamation.  The  MOA 
represents  a  multiagency  commitment 
to  st^le  BPA  fundfrig  for  fish  and 
wildlife  through  FY  2001. 

The  MOA  divides  BPA's  financial 
obligations  for  fish  and  wildlife  into  two 
major  categories:  (1)  The  financial 
impacts  of  the  system  operations  called 
for  in  the  1995  Biological  Opinions  on 
the  operation  of  the  FCRPS  issued  by 
NMFS  and  the  USFftW,  as  well  as 
certain  other  operational  measures 
specified  in  the  MOA;  and  (2)  a 
commitment  of  an  average  of  $252 
million  per  year  for  capital  costs. 


op  e  ration  and  maintenance  of  fish  and 
wj  I  llife  facilities,  and  implementation 
of  1 18  Northwest  Power  Planning 
Cc  ipcil's  Fish  and  Wildlife  Program. 

A  addition,  the  Administration 
committed  to  provide  cost-sharing 
assistance  pursuant  to  section 
4(U(10)(C)  of  the  Northwest  Power  Act, 
leluS.C.  Section 839b(4)(h)(10)(C),  on 
a  bermanent  basis  for  BPA's  direct  fish 
an^  wildlife  expenses,  and  also  to 
prJAdde  section  4(hKlO){C)  credits  for 
BRA's  power  purchase  costs  related  to 
its!  J  ish  and  wildlife  programs  through 

i  2001.  The  Administration  also 
estiblished  a  Fish  Cost  Contingency 
Fupid  (FCCF)  consisting  of  U.S.  Treasury 
patient  credits  associated  with  section 
4a|i){10)(C)  that  BPA  has  not  yet 
ex^sed.  The  FCCF  balance  of  $325 
mi^on  in  U.S.  Treasury  payment 
tits  will  be  available  to  BPA  in  the 
t  of  low  water  years  and  under 
other  concUtions  to  defray  fish 
and  other  water-related  costs.  Fiirther, 
thd  Administration  acknowledged,  that, 
to  the  extent  necessary,  BPA  would 
reqUce  its  build-up  of  cash  reserves  in 
FY!  1996-2001.  This  action  could  make 
it  more  likely  that  BPA  would  have  to 
resjdbedule  a  portion  of  its  annual  U.S. 
Tr^ury  payments  in  future  years. 

ia  Jime  1997,  all  eight  Senators 
rebtesenting  the  Nor&west  sent  a  letter 
to  Vice  President  Gore  requesting  that 
the)  Administration  work  with  the 
Ncmiwest  Congressional  delegation  and 
th4  JFour  Northwest  Governors  through 
the  Governors'  Transition  Review  Board 
to  develop  a  proposal  for  extending  the 
MOA  beyond  FY  2001  to  enable  BPA  to 
proceed  with  a  Subscription  process  for 
po^-FY  2001  power  sales.  As  described 
above,  the  Subscription  concept  was 
created  in  1996,  during  the  year-long 
Comprehensive  Review  of  the 
Nonhwest  Energy  System.  The 
Coiikprehensive  Review  was  sponsored 
by  Ithe  four  Northwest  Governors  and 
stunied  how  the  region's  electricity 
system  should  be  structured  in  the 
deij^gulated  wholesale  electricity 
mapiet. 

Ih  the  absence  of  a  consensus  on  a 
posl-FY  2001  fish  and  wildlife  recovery 
strategy  by  mid-1998,  concerned  Federal 
ageii^cies  and  regional  stakeholders 
agr^ied  that  a  strategy  and  mechanism 
wew  needed  to  establish  post-FY  2001 
fishiand  wildlife  funding  assumptions 
for|$ubscription  and  ratemakiitg 
pu^^oses.  This  strategy  is  directed  at 
^ping  the  options  open"  for  futiu« 
sions  on  long-term  configuration  of 
'S,  including  the  potential 
draMrdown  of  reservoirs  behind  the  four 
Lo^  v  er  Snake  River  projects  and  John 
Da] '  Dam  on  the  mainstem  of  the 
Co]  I  mbia.  Without  such  a  strategy  and 


mechanism,  BPA  could  not  proceed 
with  its  Subscription  process  for  post- 
FY  2001  power  sales  or  its  FY  2002- 
2006  power  rates  process  because  BPA 
could  not  provide  the  necessary  cost 
certainty  to  its  potential  post-FY  2001 
power  sales  customers  nor  assure 
adequate  funding  for  fish  and  wildlife 
recovery  efforts. 

The  Fish  and  Wildlife  Funding 
Principles  (Principles)  were  developed 
in  considtation  with  constituents, 
customers,  other  Federal  agencies,  the 
Northwest  Congressional  delegation, 
and  Columbia  Basin  Tribes  in  an 
extensive  public  involvement  process. 
The  parties  focused  on  guidelines  for 
structuring  BPA's  approach  to 
Subscription  and  FY  2002-2006  power 
rates  to  ensiire  that  BPA  could  meet  its 
financial  obligations,  including  those  ftw 
fish  and  wildlifie,  given 
hydroconditions,  market  prices,  fish 
recovery  costs,  and  other  uncertainties. 
The  Principles  specify  that  BPA  will 
take  into  account  the  full  range  of 
potential  fish  and  wildlife  costs,  as 
reflected  in  13  long-term  alternatives  for 
configuration  of  the  FCRPS,  with  each 
alternative  assumed  to  be  equally  likely 
to  occur. 

The  Principles  also  state  that  BPA 
will  set  rates  to  achieve  a  high 
probability  that  U.S.  Treasury  payments 
will  be  made  in  full  and  on  time  over 
the  five-year  rate  period,  and  that  BPA 
will  adopt  rates  and  contract  strategies 
that  are  easy  to  implement  and 
administer  and  that  will  minimize  rate 
impacts  on  Pacific  Northwest  power  and 
transmission  customers.  The  contract 
strategies  may  include  sales  of 
Subscription  products  on  staggered 
contract  terms,  a  Cost  Recovery 
Adjustment  Clause  (CRAC)  in  power 
sales  contracts,  and  cost-based  indexed 
pricingfor  some  Subscription  products. 

The  Principles  also  commit  me 
Administration  to  extend  the 
availability  of  section  4(h){10)(C)  U.S. 
Treasury  pa)rment  credits  and  any 
remaining  FCCF  funds  through  FY  2006 
under  the  same  terms  as  those 
established  for  FY  1996  through  FY 
2001,  and  to  support  BPA's  efforts  to 
implement  the  Cost  Review 
recommendations. 

The  Principles  have  been  reviewed  by 
the  Office  of  Management  and  Budget 
and  are  consistent  with  the 
Administration's  principles  and 
priorities.  These  Principles  were 
published  on  September  16, 1998,  in  a 
document  entitled  ^'Fish  and  Wildlife 
Fimding  Principles  for  Bonneville 
Power  Administration  Rates  and 
Contracts."  Vice  President  Gore 
announced  the  establishment  of  the 
Principles  on  September  21, 1998. 


These  Principles  differ  significantly 
from  the  MOA.  BPA  and  the  other 
participants  are  not  establishing  a 
budget  for  the  FY  2002  through  FY  2006 
period.  In  fact,  final  decisions  and 
approvals  on  a  fish  and  wildlife 
recovery  strategy  and  funding  are  not 
expected  during  this  rate  proceeding. 
Because  rates  are  being  set  before 
decisions  and  approvals  are  made,  the 
Principles  take  into  accoimt  the  broad 
range  of  potential  costs  associated  with 
the  hydrosystem  configuration 
alternatives  under  consideration  at  the 
time  the  Principles  were  adopted.  The 
Principles  are  intended  to  ensure  that 
BPA's  rates  and  power  sales  contracts 
yield  a  very  high  probability  of  meeting 
all  post-FY  2001  financial  obligations, 
including  BPA  funding  obhgations  for 
the  fish  and  wildlife  recovery  strat^y 
that  is  eventually  adopted. 

A  number  of  fish  and  wildlife 
initiatives  are  currently  being 
developed,  analyzed,  and  reviewed  in 
the  region.  These  include:  (1)  the  1999 
decision  on  long-term  configuration  of 
the  FCRPS  called  for  in  the  1995  NMFS 
Biological  Opinion  and  the  NMFS 
recovery  plan  for  listed  salmon  and 
steelhead;  (2)  the  Columbia  Basin 
Forum  "Four  H"  process,  which  focuses 
on  development  of  a  regional  fish  and 
wildlife  plan  through  a  broad  ecosystem 
approach  that  takes  into  consideration 
the  hydrosystem,  habitat,  hatcheries, 
and  harvest;  (3)  the  Multi-Species 
Framework  initiated  by  the  Northwest 
Power  Planning  Council  and  NMFS.  in 
consultation  with  the  region's  Indian 
Tribes,  to  establish  a  coherent  array  of 
scientifically  based  options  for  the   ' 
Columbia  Basin;  and  (4)  proposed 
revisions  to  the  Northwest  Power 
Planning  Council's  Fish  and  WildUfe 
Program.  BPA  believes  that  the  range  of 
costs  associated  with  the  13  alternatives 
is  sufficiently  broad  to  cover  any 
eventual  decision  made  bn  potential 
activities  to  be  imdertaken,  or  any 
outcome  reached  through  these  other 
processes. 

In  December  1998,  BPA  pubhshed  its 
implementation  plan  for  the  Principles. 
This  dociunent  is  entitled  "How  BPA's 
Subscription  Strategy  Implements  the 
Fish  and  Wildlife  Funding  Principles." 
See  Revenue  Requirement  Study 
Docmnentation,  WP-02-E-BPA-02A, 
Volume  1,  Chapter  13. 

C.  Scope  of  the  2002  Rate  Case 

Many  of  the  decisions  that  guide 
BPA's  marketing  policies  have  been 
made  or  will  be  made  in  other  public 
review  processes.  This  section  provides 
guidance  to  the  Hearing  Officer  as  to 
those  matters  that  are  within  the  scope 
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of  the  rate  case,  and  those  that  are 
outside  the  scope. 

1.  Spending  Levels 

As  described  above,  the  Cost  Review 
recommendations  and  BPA's  planned 
implementation  of  those 
recommendations  have  already  received 
extensive  public  review.  Pursuant  to 
section  1010.3(f)  of  BPA's  Procedures, 
the  Administrator  directs  the  Hearing 
Officer  to  exclude  from  the  record  any 
material  attempted  to  be  submitted  or 
arguments  attempted  to  be  made  in  the 
hearing  which  seek  to  in  any  way  visit 
the  appropriateness  or  reasonableness  of 
BPA's  decisions  on  spending  levels,  as 
included  in  BPA's  test  period  revenue 
requirement  for  FYs  2002  through  2006. 
If,  and  to  the  extent,  any  re-examination 
of  spending  levels  is  necessary,  that  re- 
examination will  occur  outside  of  the 
rate  case.  Excepted  from  this  direction 
on  account  of  their  variable  nature, 
depoidency  on  BPA's  rate  case  models, 
or  timing,  are:  (1)  forecasts  of 
Residential  Exchange  benefits;  (2) 
forecasts  of  short-term  purchase  power 
costs;  (3)  capital  recovery  matters  such 
as  interest  rate  forecasts,  scheduled 
amortization,  depreciation, 
replacements,  and  interest  expense;  (4) 
inter-business  line  expenses;  and  (5) 
General  Transfer  Agreements. 

2.  Subscription  Strategy 

As  noted  above,  the  Subscription 
Strategy  has  already  received  extensive 
public  review  and  was  accompanied  by 
a  Final  ROD  in  December  1998.  BPA's 
Subscription  Strategy  states  that  BPA 
will  negotiate  new  power  sales  contracts 
with  the  DSIs  but  make  the  actual  level 
of  service  imdor  such  contracts 
contingent  on  the  availability  of  power 
remaining  after  the  close  of  the 
Subscription  window.  The  Subscription 
Strategy  also  notes  that  BPA  was  not 
prepared  at  the  time  of  issuing  the 
Strategy  to  make  any  final  decisions 
regarding  augmentation  in  ordet  to  serve 
DSI  load.  Since  then  BPA  has  decided 
to  propose  serving  approximately  1,440 
aMW  of  DSI  load.  BPA  does  not  intend 
to  conduct  a  separate  public  process  to 
take  comments  on  this  propo«al. 
Therefore,  parties  to  the  rate  case  may 
raise  and  discuss  any  issues  regarding 
BPA's  proposal  to  serve  the  DSIs, 
including  any  issues  regarding  the 
potential  effects  of  this  proposal  on 
BPA's  rates. 

BPA's  Subscription  Strategy  also 
provides  that  BPA  will  offer  the 
equivalent  of  1,800  aMW  of  Federal 
power  to  regional  lOUs  for  the  FY  2002- 
2006  period  as  a  proposed  settlement  of 
the  Residential  Exchange  Program.  BPA 
has  recently  received  a  suggestion  to 


increase  the  amount  of  power  provided 
to  regional  lOUs  frtim  1,800  aMW  to 
1,900  aMW  for  the  FY  2002-2006 
period.  While  the  Subscription  Strategy 
acciuately  reflects  BPA's  settlement 
proposal,  any  decision  by  BPA  to 
change  the  amount  of  power  ofiiered  to 
the  lOUs  will  be  made  outside  of  this 
rate  case.  Parties  to  the  rate  case, 
however,  may  raise  and  discuss  any 
issues  regarding  the  potential  effects  of 
such  an  increase  on  BPA's  rates. 

BPA  has  developed  the  Conservation 
and  Renewables  (C&R)  Discount  ovet 
the  past  year  based  on  public  comment. 
The  range  of  public  opinion  regarding 
the  discount  was  discussed  in  the 
Subscription  ROD.  Working  from  the 
ROD,  BPA  has  included  the  followii^ 
proposal  as  part  of  the  rate  case.  The 
C*R  Discount  will  apply  to  all 
customers  served  imder  requirements 
rates  including  the  Priority  Firm  Power 
rate  (PF),  the  Industrial  Firm  Power  rate 
(IP),  the  New  Resource  Firm  Power  rate 
(NR),  the  Residential  Load  Firm  Power 
rate  (RL).  and  Slice.  The  total  eligibility 
for  each  customer  will  equal  .5  i^lls  per 
kilowatthour  (kWh)  based  on 
Subscription  loads.  Customers  will  be 
accountable  for  demonstrating 
compliance  with  their  expenmture 
target  at  the  end  of  the  contract  term. 
The  discoiuit  will  be  applied 
automatically  on  each  customer's 
monthly  bill.  U  a  dividend  is  declared, 
based  on  better  than  expected  revenues, 
the  first  $15  million  will  be  disbiused 
to  customers  actively  piusuing  C&R 
Discount  programs. 

Also  based  on  the  Subscription  ROD, 
BPA  is  addressing  the  following  issues 
outside  the  rate  case.  Recommendations 
for  measures  that  will  be  eligible  for  the 
C&R  Discount  will  be  submitted  to  BPA 
by  the  Regional  Technical  Forum.  BPA 
will  go  through  a  separate  public 
process  to  review  and  adopt  these 
recommendations  before  the  new  rates 
go  into  effect.  BPA  will  conduct  a 
separate  process  in  the  fall  of  1999  to 
discuss  simplified  eligibility  criteria  for 
small  utilities  and  other  administrative 
details. 

The  Administrator  directs  the  Hearing 
Officer  to  exclude  from  the  record  any 
material  attempted  to  be  submitted  or 
arguments  attempted  to  be  made  in  the 
hearing  which  seek  to  in  any  way  revisit 
decisions  that  were  made  in  BPA's 
Subscription  Strategy,  including  the 
ROD  for  the  Strategy. 

3.  Fish  and  Wildlife  Fimding  Principles 

The  Administrator  directs  the  Hearing 
Officer  to  exclude  bom  the  record  any 
material  attempted  to  be  submitted  or 
arguments  attempted  to  be  made  in  the 
hearing  which  seek  to  in  any  way  revisit 


the  policy  merits  or  wisdom  of  the 
strategy  to  "keep  the  options  open"  or 
of  the  Fish  and  Wildlife  Fimding 
Principles.  The  Principles  were 
developed  through  extensive  public 
involvement  and  comment  processes, 
and  have  been  adopted  as  policy  at  the 
highest  levels  of  the  Administration. 
The  rate  proceeding  will,  however, 
address  implementation  of  the 
Principles  in  the  Revenue  Requirement 
Study  (including  repayment  studies  and 
risk  mitigation),  the  Risk  Analysis 
Study,  the  Loads  and  Resources  Study, 
and  the  Wholesale  Power  Rate 
Development  Study  (including  rate 
design,  cost  allocation,  and  revenue 
forecast). 

Fish  and  wildlife  issues  that  will  be 
addressed  in  this  rate  proceeding 
inrhiHe:  (1 )  hnw  the  terms  of  access  to 
the  FCCF  are  modeled  in  the  rate 
proposal  and  their  impact  on  TPP  and 
rates:  (2)  how  section  4(h)(10)(C)  credits 
are  modeled  in  the  rate  proposal  and 
their  impact  on  TPP  and  rates;  (3)  the 
calculation  and  treatment  of  operations 
and  maintenance  and  capital  investment 
in  repayment  studies  and  the  revenue 
requirement;  (4)  the  selection,  design, 
terms  and  conditions,  assumptions, 
treatment,  and  impact  of  planned  net 
revenues  for  risk,  CRAC,  indexed  power 
sales  contracts,  stepp>ed  rates,  and 
targeted  adjustment  charge;  (5)  the 
RiskMod,  NORM,  and  Tool  Kit  model 
design,  operation,  inputs  and  outputs, 
and  use  of  results;  (6)  the  level  of  TPP 
that  is  targeted,  from  the  range  of 
potential  TPP  targets  established  in  the 
Principles;  and  (7)  the  design,  terms  and 
conditions,  assumptions,  and  treatment 
of  the  Dividend  Distribution  Clause 
(DDC),  including  the  threshold  for 
triggering  a  dividend  distribution,  the 
conditions  under  which  a  dividend  is 
distributed,  and  the  mechanism  used  to 
distribute  dividends  to  certain  power 
customers. 

Included  among  the  policy  decisions,  . 
commitments,  and  assiunptions  that  are 
not  at  issue  in  this  rate  proceeding  are: 
(1)  The  Administration's  decision  to 
extend  the  existing  terms  of  access  to 
the  FCCF  and  to  roll  over  the  existing 
formula  for  calcidating  section 
4(h)(10)(C)  credits  from  the  current  rate 
period  to  FY  2006;  (2)  the  content, 
merits,  or  level  of  costs  for  the  fish  and 
wildlife  recovery  strategies  reflected  in 
each  of  the  13  alternatives;  (3)  the 
decision  to  include  the  full  range  of 
costs  for  all  13  alternatives  for  the 
purposes  of  BPA's  repayment  study, 
revenue  requirement,  revenue  forecast, 
and  risk  management  studies  and 
strategies;  (4)  die  TPP  goal  of  88  percent 
over  the  5-year  rate  period  with  a 
"floor"  of  80  percent;  (5)  the  policy 


ofc  i  sctive  that  rates  and  contracts  be 
designed  to  position  BPA  to  achieve 
silttilarly  high  TPP  post-FY  2006;  (6)  the 
incorporation  of  the  full  range  of  costs 
usitig  the  same  probabiUstic  method 
BPA  uses  for  other  cost  and  revenue 

iCertainties  in  its  ratemaking;  (7)  the 
as^iimption  that  all  13  alternatives  are 

ly  likely  to  occur;  (8)  the 
asltunption  that  BPA's  annual  fish  and 

Ife  operations  and  maintenance 
costs  have  an  equal  probability  of  falling 
anywhere  within  the  range  of  $100 
million  and  $179  million;  (9)  the 
adpption  of  a  flexible  approach  in  order 
to  tr^spond  to  a  variety  of  different  fish 
and  wildlife  cost  scenarios,  and  in 
pa|^cular,  the  35  to  45  percent  goal  of 
totl^  post-FY  200l  sales  in  contract-term 
lengths  of  three  years  or  less,  in  short- 
terim  surplus  soles,  and/or  in  cost-based 
indexed  sales;  and  (10)  the  goals  of 
adopting  rates  and  contract  strategies 
thi  if  are  easy  to  implement  and 
adninister. 

4.  JEiransmission  Related  Issues 

p  setting  rates  for  the  pieriod 
be^^ning  October  1,  2001,  BPA  is 
bifurcating  its  general  rate  proceeding 
intlQ  separate  power  and  transmission 
rate  proceedings.  BPA  has  voluntarily 
coli^mitted  to  marketing  its  power  and 
transmissi(»  services  in  a  manner 
mo4eled  after  the  regulatory  initiatives 
arti^ated  by  FERC  in  Order  Nos.  888 
antt'  889.2  In  Order  No.  888,  FERC 
diiBcted  public  utilities  regulated  imder 
the  Federal  Power  Act  to  functionally 
unbundle  transmission  and  ancillary 
services  from  their  wholesale  power 
services,  and  to  establish  separate  rates 
for;  wholesale  generation,  transmission, 
ani9] ancillary  services.  Establishing 
BPA's  power  and  transmission  and 
ancillary  services  rates  in  separate  rate 
casjes  is  consistent  with  FERC's 
imbundling  paradigm  because  it  will 
separately  resolve  power  and 
traoBmission  issues  in  the  different  rate 


tie  proposal  for  new  and  revised 
whblesale  power  rates,  the  methodology 
forjipie  treatment  and  allocation  of  inter- 
buijness  line  costs,  and  the  proposed 
cositj  allocation  for  non-Federal 
traii£mission  costs  for  the  Federal  and 
noQ^Federal  power  purchases  of  GTA 
customers  are  discussed  below.  The 
Ad^nistrator  will  decide  the  inter- 
busiaess  line  and  GTA  issues  as  part  of 
the '  vholesale  power  rate  case  and  will 
not  ]  'evisit  the  decision  on  these  issues 
in  tl  e  subsequent  transmission  rate 


(}>  )en  Access  Same-Time  Information  System 
(Fortnerly  Real-Time  Information  Networks)  and 
StaQclards  of  Conduct  (Order  889),  FERC  Stats.  & 
Regd  131.035  (1996). 


case.  In  addition,  the  scope  of  the 
wholesale  power  rate  case  does  not 
include  the  merits  of  the  business  line 
separation  or  BPA's  rates  for 
transmission  and  ancillary  services  that 
will  be  marketed  by  the  Transmission 
Business  Line  (TBL).  All  transmission 
and  ancillary  service  rates  and  rate 
design  issues  will  be  addressed  in  the 
subsequent  transmission  rate  case.  A 
notice  of  BPA's  transmission  and 
ancillary  services  rate  proposals  will  be 
announced  and  published  in  the 
Federal  Register  at  a  later  date. 

In  BPA's  2002  power  rate  case,  BPA 
will  decide  the  appropriate  treatment  of 
costs  that  mutually  a^ect  both  of  its 
power  and  transmission  business  lines, 
or  that  assess  costs  from  one  business 
line  to  the  other.  The  treatment  of  these 
"luter-business  line"  issues  will 
determine  whether  the  costs  are 
recovered  through  power,  transmission, 
or  ancillary  services  rates.  BPA  plans  to 
address  in  this  power  rate  case: 
functionalization  of  corporate  overhead 
costs;  treatment  of  generation- 
integration  and  generation  step-up 
transformer  costs;  determination  of  the 
generation  input  costs  or  unit  costs  that 
will  become  the  basis  for  certain 
ancillary  services  rates;  and 
detwmination  of  the  costs  of  generation 
services  used  by  the  TBL,  including 
Remedial  Action  Schemes  and  station 
service. 

The  other  transmission-related  issues 
to  be  proposed  in  the  power  rate  case 
include  all  GTAs  and  GTA  replacement 
costs  for  Federal  power  deliveries  and 
for  non-Federal  power  deliveries,  and 
PBL  responsibility,  if  any,  for  Delivery 
Segment  costs.  Resolution  of  the  GTA 
issues  for  Federal  and  non-Federal 
power  deliveries  will  allow  GTA 
customers  to  make  informed  power 
purc:hase  decisions  and  will  affect  the 
level  of  the  power  revenue  requirement. 

The  Administrator  directs  the  Hearing 
Officer  to  exclude  frt>m  the  record  any 
material  attempted  to  be  submitted  or 
argiunents  attempted  to  be  made  in  the 
hearing  which  seek  to  in  any  way 
address  those  transmission  items  which 
are  not  within  the  scope  of  this  rate  case 
as  noted  above. 

5.  Adjustment  to  PF-96  Rate:  Targeted 
Adjustment  Charge  for  Uncommitted 
Loads 

This  rate  case  also  includes  a  proposal 
to  establish  a  charge  in  the  PF-96  rate 
schedule  for  customer  loads  that  were 
uncommitted  during  the  1996  rate  case 
but  return  to  BPA  as  firm  requirements 
load  prior  to  September  30,  2001.  There 
are  no  other  changes  to  the  PF-96  rate 
schedule  proposed  in  this  rate  case. 


The  Administrator  directs  the  Hearing 
Officer  to  exclude  from  the  record  any 
material  attempted  to  be  submitted  or 
arguments  attempted  to  be  made  in  the 
hearing  on  any  issue  regarding  the 
proposed  adjustment  of  the  PF-96  rate 
schedule  other  than  the  Targeted 
Adjustment  Charge  for  Uncommitted 
Loads. 

D.  The  National  Environmental  Policy 
Act 

BPA's  initial  rate  proposal  falls  within 
the  scope  of  the  Final  Business  Plan  EIS, 
completed  in  June  1995.  The  analysis  in 
the  EIS  includes  an  evaluation  of  the 
environmental  impacts  of  rate  design 
issues  for  BPA's  power  products  and 
services.  Comments  on  the  Business 
Plan  EIS  were  received  outside  the 
formal  late  hearing  process,  bul  will  be 
included  in  the  rate  case  record  and 
considered  by  the  Administrator  in 
making  a  final  decision  establishing 
BPA's  2002  rates. 

Part  m-^hiblic  PaiticipatioB 

A.  Distinguishing  Between 
"Participants"  and  "Parties"    . 

--     BPA  distinguishes  between 
"participants  in"  and  "parties  to"  the 
hearing^  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments, 
views,  opinions,  and  information  from 
"participants,"  who  are  defined  in  the 
BPA  Procediu«s  as  persons  who  may 
submit  comments  without  being  subject 
to  the  duties  of,  or  having  the  privileges 
of,  parties.  Participants'  written  and  oral 
comments  will  be  made  part  of  the 
official  record  and  considered  by  the 
Administrator.  Participants  are  not 
entitled  to  participate  in  the  prehearing 
conference;  may  not  cross-examine 
parties'  witnesses,  seek  discovery,  or 
serve  or  be  served  with  doctmients;  and 
are  not  subject  to  the  same  procediual 
requirements  as  parties. 

Written  conunents  by  participants 
will  be  included  in  the  record  if  they  are 
received  by  November  5, 1999.  This 
date  follows  the  anticipated  submission 
of  BPA's  and  all  other  parties'  direct 
cases.  Written  views,  supporting 
information,  questions,  and  arguments 
should  be  submitted  to  BPA's  Manager 
of  Corporate  Communications  at  the 
address  listed  in  the  ADDRESSES  Section 
of  this  Notice.  In  addition,  BPA  will 
hold  several  field  hearings  in  the  Pacific 
Northwest  region.  Participants  may 
appear  at  the  field  hearings  and  present 
oral  testimony.  The  transcripts  of  these 
hearings  will  be  a  part  of  the  record 
upon  which  the  Administrator  makes 
her  final  rate  decisions. 

Persons  wishing  to  become  a  party  to 
BPA's  rate  proceeding  must  notiiy  BPA 
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in  Mrriting.  Petitioners  may  designate  no 
more  than  two  representatives  upon 
whom  service  of  docimients  will  be 
made.  Petitions  to  intervene  shall  state 
the  name  and  address  of  the  person 
requesting  party  status  and  the  person's 
interest  in  the  hearing. 

Petitions  to  intervene  as  parties  in  the 
rate  proceeding  are  due  to  the  Hearing 
0£Bcer  by  9  a.m.  on  August  24, 1999. 
The  petitions  should  be  directed  to: 
Christopher  Jones,  Hearing  Clerk — LP, 
Bonne^dlle  Power  Administration,  905 
NE.  11th  Ave..  P.O.  Box  12999. 
Portland,  Oregon  97212. 

Petitioners  must  explain  their 
interests  in  sufficient  detail  to  permit 
the  Hearing  Officer  to  determine 
whether  they  have  a  relevant  interest  in 
the  hearing.  Pursuant  to  Rule  1010.1(d) 
of  BPA's  Procedures,  BPA  waives  the 
requirement  in  Rule  1010.4(d)  that  an 
opposition  to  an  intervention  petition  be 
filed  and  served  24  hours  before  the 
prehearing  conference.  Any  opposition 
to  an  intervention  petition  may  instead 
be  made  at  the  prehearing  conference. 
Any  [>arty,  including  BPA,  may  oppose 
a  petition  for  intervention.  Persons  who 
have  been  denied  party  status  in  any 
paA  BPA  rate  proceeding  shall  continue 
to  be  denied  party  status  unless  they 
establish  a  significant  change  of 
circumstances.  All  timely  applications 
will  be  nileld  on  by  the  Hearing  Officer. 
Late  interventions  are  strongly 
disfavored.  Opposition  to  an  untimely 
petition  to  intervene  shall  be  filed  and 
received  by  BPA  within  two  days  after 
service  of  the  petition. 

B.  Developing  the  Record 

The  record  will  include,  among  other 
things,  the  transcripts  of  all  hearings, 
any  written  material  submitted  by  the 
parties,  dociunents  developed  by  BPA 
staff,  BPA's  environmental  analysis  and 
comments  accepted  on  it,  and  other 
material  accepted  into  the  record  by  the 
Hearing  Officer.  The  Hearing  Officer 
then  will  review  the  record,  will 
supplement  it  if  necessary,  and  will 
certify  the  record  to  the  Administrator 
for  decision. 

The  Administrator  will  develop  final 
proposed  rates  based  on  the  entire 
record,  including  the  record  certified  by 
the  Hearing  Officer,  comments  received 
firom  participants,  other  material  and 
information  submitted  to  or  developed 
by  the  Administrator,  and  any  other 
comments  received  during  the  rate 
development  process.  The  basis  for  the 
final  proposed  rates  first  will  be 
expressed  in  the  Administrator's  Draft 
ROD.  Parties  will  have  an  opportunity 
to  respond  to  the  Draft  ROD  as  provided 
in  BPA's  Procedures.  The  Administrator 
will  serve  copies  of  the  Final  ROD  on 


all  parties.  At  the  conclusion  of  the  rate 
proceeding,  BPA  will  file  its  rates  with 
FERC  for  confirmation  and  approval. 

BPA  must  continue  to  meet  with 
customers  in  the  ordinary  course  of 
business  during  the  rate  case.  To 
comport  with  the  rate  case  procedural 
rule  prohibiting  ex  parte 
commimications,  BPA  will  provide 
necessary  notice  of  meetings  involving 
rate  case  issues  for  participation  by  all 
rate  case  parties.  Parties  should  be 
aware,  however,  that  such  meetings  may 
be  held  on  very  short  notice  and  they 
should  be  prepared  to  devote  the 
necessary  resources  to  participate  fully 
in  every  aspect  of  the  rate  proceeding. 
Consequentiy.  parties  should  be 
prepared  to  attend  meetings  every  day 
during  the  course  of  the  rate  case. 

Part  IV — Major  Studies  and  Summary 
of  Proposal 

A.  Summary  of  Proposed  2002 
Wholesale  Power  Rate  Structure 

1.  List  of  Proposed  2002  Wholesale 
Power  Rates 

BPA  is  proposing  five  different  rate 
schedules  for  its  2002  Wholesale  Power 
Rates.  All  of  these  rate  schedules  are 
discussed  in  more  detail  in  Part  V  of 
this  Notice. 

a.  PF-02:  Priority  Firm  Power  Rate 

The  PF  rate  schedule  is  comprised  of 
three  rates:  the  PF  Preference  rate,  the 
PF  Exchange  Program  rate,  and  the  PF 
Exchange  Subscription  rate. 

The  PF  Preference  rate  applies  to 
BPA's  firm  power  sales  to  be  used 
within  the  Pacific  Northwest  by  public 
bodies,  cooperatives,  and  Federal 
agencies.  This  power  is  guaranteed  to  be 
continuously  available.  The  rate  applies 
to  the  following  products: 

Full  Service  Product 

Actual  Partial  Service  Product — Simple 

Actual  Partial  Service  Product — 

Complex 
Block  Product 

Block  Product  with  Factoring 
Block  Product  with  Shaping  Capacity 
Slice  Product 

The  PF  Exchange  Program  rate  applies 
to  sales  of  power  to  regional  utilities 
that  participate  in  the  Residential 
Exchange  Ingram  established  under 
section  5(c)  of  the  Northwest  Power  Act, 
16  U.S.C.  Section  839c(c). 

The  PF  Exchange  Subscription  rate 
applies  to  sales  of  power  to  regional 
lOUs  that  participate  in  a  settiement  of 
the  Residential  Exchange  Program.  This 
proposed  setUement  was  established  in 
BPA's  Subscription  Strategy  and 
includes  a  power  sale  component  and  a 
financial  component.  The  Strategy 


noted  that  power  sales  under  the 
settiement  might  be  in  the  form  of  "in 
lieu"  power  sales  under  section  5(c)  of 
the  Northwest  Power  Act  or 
requirements  sales  under  section  5(b)  of 
the  Act.  The  PF  Exchange  Subscription 
rate  applies  to  "in  lieu"  sales  under  the 
setUement. 

b.  RL-02:  Residential  Load  Firm  Power 
Rate 

The  RL  rate  applies  to  sales  of  power 
to  regional  investor-owned  utilities  that 
participate  in  a  settiement  of  the 
Residential  Exchange  Program.  As  noted 
above,  the  Subscription  Strategy 
indicated  that  power  sales  under  the 
setUement  might  be  in  the  form  of  "in 
lieu"  power  sales  imder  section  5(c)  of 
the  Northwest  Power  Act  or  requirement 
sales  under  section  5(b)  of  the  Act.  The 
Residential  Load  rate  applies  to 
requirements  sales  under  the  setUement. 

c.  NR-02:  New  Resource  Firm  Power 
Rate 

The  NR  rate  applies  to  net 
requirements  power  sales  to  lOUs  for 
resale  to  ultimate  consimiers  for  direct 
consumption,  for  construction,  test,  and 
start-up,  and  for  station  service.  NR-02 
firm  power  is  also  available  to  public 
utility  customers  for  serving  New  Large 
Single  Loads.  This  rate  covers  seven 
products: 

New  Large  Single  Loads 
Full  Service  Product 
Actual  Partial  Service  Product — Simple 
Actual  Partial  Service  Product — 

Complex 
Block  Product 

Block  Product  with  Factoring 
Block  Product  with  Shaping  Capacity 

d.  IP-02:  Industrial  Firm  Power  Rate 

The  IP  rate  applies  to  firm  power  sales 
to  BPA's  DSI  customers.  The  IP  rate 
applies  to  the  firm  take-or-pay  Block 
Product  for  DSI  customers  that  purchase 
imder  2002  Industrial  Firm  Power 
Contracts.  The  IP-02  rate  includes 
Targeted  Adjustment  Charges. 

e.  NF-02:  Nonfirm  Energy  Rate 

The  NF  rate  applies  to  energy  sold 
under  an  arrangement  that  does  not 
have  the  guaranteed  continuous 
availability  of  firm  power.  The  rate 
provides  for  upward  and  downward 
pricing  flexibility  bom  an  average  cost. 
Any  time  that  BPA  has  nonfirm  energy 
for  sale,  any  combination  of  the 
following  rates  may  apply: 
Standard  Rate 
Market  Expansion  Rate 
Incremental  Rate 
Contract  Rate 
Western  Systems  Power  Pool 

Transactions 


El]  d-user  Rate 

late  Development  Issues 

nter-Business  Line  Calculations 

)PA  is  addressing  certain  inter- 
bi  1  siness  line  issues  that  must  be 
r^olved  in  order  to  determine  BPA's 
pto  wet  revenue  requirement  and  to 
fen  ecast  associated  revenues.  In  its 
power  rate  case,  BPA  is  proposing:  a 
nj^thodology  for  functionalizing 
corporate  overhead  costs;  unit  costs  for 
g^^eration  inputs  for  operating  reserves 
ai|i0  regulation  ancillary  services;  the 
g^lieration  input  cost  for  the  reactive 
a^tillary  service;  and  the  costs  of  station 
s^ifvice  and  remedial  action  schemes 
n^ded  by  the  TEL.  In  addition,  BPA  is 
pfoposing  an  allocation  of  generation 
uoHiE^gration  and  generation  step-up 
trifisfoimer  costs  to  the  business  lines. 
BFy\  does  not  propose  to  recover  any 
livery  Segment  costs  through 
lolesale  power  rates.  BPA's  proposal 
r!  treatment  of  Delivery  Segment  costs 
tU  be  resolved  in  the  separate 
tr^smission  rate  case. 

ate  Mitigation  Costs 

le  average  proposed  PF  Preference 
is  about  the  same  as  in  1996. 
ever,  due  to  rate  design  changes, 
e  utilities  will  experience  a  rate 
inidrease  and  some  will  experience  a  rate 
;e  based  on  their  individual 
Re. 

'A  has  proposed  to  mitigate  rate 
in  ipacts  in  a  niunber  of  ways.  These 
lude  modifying  the  monthly  demand 
rge,  capping  the  Load  Variance 
Cl|i0rge,  and  continuing  the  Low  Density 

aount.  These  items  are  described 
w.  In  addition,  BPA  proposes  to 
!  $4  million  available  each  year  to 
m  ^gate  remaining  impacts  on  certain 
cu^omers. 

.  System  Augmentation  Costs 

[|nder  the  Subscription  Strategy,  BPA 
expects  to  be  obligated  to  serve  more 
fiikii  load  than  is  forecasted  to  be 
pri:]iduced  by  the  Federal  Base  System 
(FBS)  imder  critical  water  conditions. 
Acjloitional  firm  power  will  be  needed  to 
augment  the  FBS.  For  ratemaking 
pimroses,  this  firm  power  will  be 
denned  as  FBS  replacements.  The  costs 
associated  with  this  FBS  replacement 
pojilrer  will  be  allocated  to  power  rate 
pobls  as  specified  by  the  rate  directives 
in  j^e  Northwest  Power  Act. 

fjower  purchases  for  system 
augmentation  are  distinguished  bom 
balancing  power  purchases  by  their 
loii^er  duration.  Balancing  power 
pujiChases  are  shorter-term  purchases 
ne^ided  to  serve  daily  and  monthly  load 
ob  igations  within  the  annual  load/ 
re:  ( lurce  balance.  System  augmentation 


purchases  are  for  a  year  or  longer,  and 
are  needed  on  an  annual  basis  to 
produce  an  annual  load/resource 
balance. 

BPA's  initial  proposal  contains  a 
provision  that  requires  purchasers  of  the 
Slice  product  to  pay  their  share  of  the 
net  costs  of  system  augmentation 
pmt:hases.  The  net  costs  are  the  actual 
costs  of  the  system  augmentation 
purchases  minus  the  revenue  BPA 
derives  from  selling  the  equivalent 
amount  of  power  at  posted  rates.  The 
initial  proposal  also  frees  Slice 
purchasers  frtsm  paying  for  shorter-term 
balancing  purchases,  lliese  elements  of 
the  Slice  product  were  designed  at  a 
time  when  the  amount  of  purchases 
necessary  to  augment  the  system  was 
anticipated  to  be  relatively  small. 

The  anticipated  amount  of  power 
necessary  to  augment  the  system  has 
increased  significantly  since  Slice  was 
initially  proposed.  Because  of  the 
increased  augmentation  purchases,  the 
risks  associated  with  having  Slice 
pvuxihasers  only  obligated  to  share  the 
net  costs  of  system  aiigmentation  may 
no  longer  be  consistent  with  the 
underlying  principle  of  the  Slice 
product  that  there  woidd  be  "no  cost 
shifts."  BPA  intends  to  examine  this 
issue  in  the  rate  case  to  ensiire  that 
having  Slice  purchasers  share  only  the 
net  costs  of  system  augmentation  does 
not  create  a  cost  shift. 

d.  Exchange  Settlement  Methodology 

The  Subscription  Strategy  proposes  a 
settlement  of  the  Residential  Exchange 
Program  with  regional  lOUs  that 
includes  both  power  and  monetary 
benefits.  The  total  package  is  valued  at 
1800  aMW  at  the  RI^^2  or  PF  Exchange 
Subscription  rate.  BPA  will  supply  at 
least  1000  aMW  at  the  RL-02  or  PF 
Subscription  rate.  In  addition,  the 
remaining  800  aMW  wUl  be  provided 
either  in  the  form  of  monetary  benefits 
or  as  physical  power  at  BPA's 
discretion.  For  purposes  of  the  rate  case 
this  800  aMW  of  benefits  will  be 
calculated  as  the  difference  between  a 
market  forecasted  price  for  power  and 
the  RL-02  or  PF  Exchange  Subscription 
rate. 

BPA  does  not  know  if  the  lOUs  will 
accept  the  proposed  settlement.  (The 
lOUs  have  the  choice  of  accepting  this 
RL  settlement  or  participating  in  the 
Residential  Exchange  Program.) 
Therefore,  rates  that  will  apply  to  the 
settlement,  the  RL-02  and  PF  Exchange 
Subscription  rates,  as  well  as  a  rate  that 
will  apply  to  the  traditional  Residential 
Exchange  Program,  the  PF  Exchange 
Program  rate,  must  be  established  in  the 
rate  case. 


3.  Changes  in  Rate  Design 

BPA  redesigned  its  rates  in  BPA's 
1996  rate  case  to  send  price  signals  that 
reflected  the  market  estimated  at  that 
time.  BPA  is  generally  continuing  the 
same  rate  design  for  its  2002  rates,  with 
some  changes  described  below  to 
account  for  current  market  and  hydro 
conditions. 

The  major  change  that  BPA  has  made 
in  designing  its  rates  is  to  add  a 
"Subscription  Settlement"  step,  which 
serves  as  the  basis  for  calculating  the  RL 
and  PF  Exchange  Subscription  rates  and 
for  developing  targeted  adjustment 
charges  for  the  IP  and  PF  rates.  More 
detail  on  this  change  is  described  later 
in  this  Notice  under  Rates  Analysis 
Model. 

a.  Load  Variance  Charge 

In  this  rate  case  BPA  is  eliminating 
the  Load  Shaping  Charge  and  replacing 
it  with  a  Load  Variance  Charge.  The 
Load  Variance  Charge  covers  BPA's  cost 
of  standing  ready  to  meet  customers' 
load  growth  for  reasons  other  than 
annexation  or  retail  access  load  gain  or 
loss.  In  addition,  it  provides  Full  and 
Partial  Service  purchasers  the  right  to 
deviate  from  their  monthly  forecasted 
BPA  purchases  due  to  weather, 
economic  business  cycles,  or  plant 
energy  consiunption.  The  charge  is  set 
at  0.80  mill  per  kWh  and  is  charged 
against  the  customer's  Total  Ret^  Load. 
Further  details  on  these  charges  are 
found  in  the  General  Rate  Schedule 
Provisions  (GRSPs)  (Part  V  of  this 
Notice), 

b.  Stepped  Up  Multi-Year  (SUMY) 
Block  Charge 

An  additional  adjustment  is  proposed 
by  BPA  to  recover  the  added  cost  of 
serving  a  block  piut:hase  that  increases 
over  time.  This  is  to  compensate  BPA 
for  the  incremental  cost  of  serving  an 
additional  amount  of  load  above  first 
year  loads. 

c.  Monthly  Demand  and  Energy  Charges 

BPA  is  proposing  to  set  monthly 
energy  and  demand  charges  for  the  FY 
2002-2006  rate  period.  BPA's  Marginal 
Cost  Analysis  shows  substantial 
monthly  differentiation  in  predicted 
enei^  rates  for  this  period.  In  setting 
monthly  charges  for  energy  and 
demand,  BPA  is  moving  away  from  the 
six  seasonal  period  energy  charges  and 
the  annual  demand  charge  used  in 
BPA's  1996  rate  case. 

d.  Demand  Adjuster 

In  addition  to  the  change  in  the 
development  of  the  demand  charge, 
BPA  is  making  a  change  in  the 
measurement  of  a  customer's  peak 
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demand.  BPA  will  continue  measuring 
FuU  Service  customers'  peak  demand 
coincidental  to  BPA's  generation  peak. 
However,  Partial  Service  customers' 
demand  entitlement  is  measured  on 
their  system  peak,  and  adjusted  through 
a  Demand  Adjuster  to  compensate  for 
the  difiierent  demand  billing  basis 
compared  to  the  demand  billing  basis  of 
a  Full  Service  customer. 

e.  Stepped  Rates 

A  major  change  in  BPA's  proposal  is 
the  posting  of  Stepped  Rates,  llie  Rates 
Analysis  Model  CRAM)  calculates  an 
average  five-year  rate,  however,  rates 
that  customers  pay  will  be  diSsrentiated 
between  the  first  three  3rears  and  the  last 
two  years  of  the  rate  period.  The  rates 
for  the  FY  2002  to  2004  period  will  be 
0.6  mills  per  kVVh  beluw  the  average 
five-year  rate.  The  rates  for  the  FY  2005 
to  2006  period  will  be  0.9  mills  per  kWh 
above  this  average  five-year  rate.  The 
effective  differential  is  1.5  mills  per 
kWh. 

4.  New  Adjustments  to  Rates 

BPA  is  proposing  a  number  of  new 
adjustments  and  continuing  some 
existing  adjustments.  These  adjustments 
are  listed  alphabetically  and  are 
discussed  in  greater  detail  in  Part  V  of 
this  Notice. 

a.  Conservation  and  Renewables  (C&R) 
Discount 

BPA  has  included  a  CftR  Discount  in 
this  rate  case.  In  setting  power  rates, 
BPA  has  included  the  cost  of  this 
discount  by  applying  0.5  mills  per  kWh 
to  loads  served  by  posted  rates  and  the 
Slice  product.  Within  the  PBL  billing 
process,  customers  will  receive  a  C&R 
Discoimt  to  encourage  investment  in 
qualifying  new  conservation  and 
renewables.  BPA  and  its  customers  will 
reconcile  the  actual  conservation  and 
renewable  investments  and  C&R 
Discount  eUgibility.  BPA  is  assiuned  to 
romain  revenue  neutral  in  this  program. 
While  IP-02  rate  customers  are  eligible 
for  the  C&R  Discoimt,  the  discount 
cannot  be  used  to  lower  the  IP  rate 
below  the  DSI  Floor  Rate. 

b.  Cost  Recovery  Adjustment  Clause 
(CRAC) 

BPA  is  including  a  CRAC  in  its  rate 
proposal  as  one  of  the  risk  mitigation 
tools  intended  to  address  the  wide  range 
of  financial  uncertainty  BPA  is  facing  in 
the  FYs  2002-2006  rate  period.  The 
CRAC  would  cause  posted  power  rates 
to  be  adjusted  upward  for  one  year  if 
actual  accimiulated  net  revenues 
(AANR)  fall  below  a  threshold  level: 
-$350  million  for  FYs  2001  and  2002 
and  $200  million  for  FYs  2003,  2004, 


and  2005.  These  levels  of  AANR  are 
equivalent  to  reserve  levels  of  $300 
n^on  for  FYs  2001  and  2002,  and 
$500  million  for  FYs  2003,  2004,  and 
2005.  In  the  event  that  AANR  fells 
below  the  threshold  level  for  any  of  the 
years  from  FYs  2001-2005,  rates  will  be 
increased  for  a  12-month  period 
beginning  with  power  deliveries  in  the 
following  April.  (In  FY  2006,  rates  wiU 
only  be  increased  for  six  months, 
through  the  end  of  FY  2006.)  The  CRAC 
is  intended  to  generate  additional 
revenue  of  up  to  $125  million.  $135 
million,  $150  million,  $150  million,  and 
$87.5  million  if  the  threshold  levels  are 
crossed  for  FYs  2001,  2002,  2003,  2004, 
or  2005,  respectively.  The  CRAC  is 
projected  to  have  an  average  of  about  a 
12  percent  chance  of  triggering. 

c.  Cost-Based  Indexed  IP  Rate 

BPA  is  proposing  a  variable  rate  for 
the  direct  service  aluminum  companies 
in  this  rate  filing.  It  will  be  a  rate  that 
is  adjusted  higher  or  lower  to  reflect  the 
aluminum  price  forecast.  The  rate  is 
designed  to  go  no  lower  than  19  mills 
per  kWh,  with  an  upper  ceiling  of  28.5 
mills  per  kWh.  The  variable  rate  will  be 
designed  to  yield  an  average  rate  of  23.5 
mills  for  those  DSI  customers  that  will 
be  offered  an  Industrial  Power  Targeted 
Adjustment  Charge  (IP  TAC)  rate  of  23.5 
mills,  and  25  mills  for  those  DSI 
oistomers  that  will  be  offered  an  IP  TAC 
rate  of  25  mills. 

d.  Cost-Based  Indexed  PF  Rate 

This  rate  is  designed  to  provide  a 
market  based  alternative  rate  to  all  firm 
load  requirements  customers  th^  wish 
to  diversify  their  power  portfolios. 
Customers  can  choose  to  convert  their 
applicable  PF  rate  to  a  market  indexed 
or  floating  price  adjusted  for  BPA's  risk. 
The  customer  and  BPA  will  choose  a 
mutually  agreeable  reference  point  for 
the  index,  and  the  index  price  will  be 
based  on  a  current  market  forecast  of  the 
index  selected. 

e.  Dividend  Distribution  Clause  (DDC) 

Because  of  a  wide  range  of  financial 
uncertainties,  there  is  the  potential  that 
net  revenues  will  accumulate  in  excess 
of  what  will  be  needed  to  ensure 
recovery  of  costs  over  time.  BPA  is 
proposing  to  distribute  "dividends"  if 
an  acciunulated  net  revenue  threshold  is 
exceeded  and  if  a  five-year  net  revenue 
forecast  and  risk  analysis  show  that  an 
88  percent  Treasury  Payment 
Probability  would  still  be  met. 

The  DDC  proposes  criteria  and 
process  requirements  that  the 
Administrator  will  follow  in 
determining  the  total  amoimt  of  annual 
dividends.  BPA  intends  to  conduct  a 


separate  public  consultation  process 
before  the  beginning  of  the  rate  period 
to  establish  criteria  for  apportioning  the 
amount  of  annual  dividends  among  BPA 
stakeholders. 

f .  Excess  Factoring  Charges 

Part  of  the  rate  design  in  this  rate  case 
includes  the  establishment  of  a 
Factoring  Product  and  an  Excess 
Factoring  Charge.  Factoring  for  piuposes 
of  the  Core  Subscription  Products  is 
specifically  defined  as  the  BPA  service 
of  shaping  a  given  quantity  of  megawatt- 
hours  among  hours  during  certain 
p«iods  to  follow  locul.  Factoring 
charges  will  be  applied  to  Excess  Load 
Factoring  that  exceeds  the  benchmark 
limits,  l^e  Factoring  Charge  is  limited 
to  customers  that  have  dispatchable 
resources  and  that  have  purchased  the 
Actual  Partial  Product  or  the  Block 
Product  with  the  Factoring  Product. 

g.  Green  Energy  Premium 

The  Green  Energy  Premium  (GEP) 
will  be  available  to  customers 
purchasing  firm  power.  The  GEP  will  be 
charged  when  a  customer  chooses  to 
designate  any  portion  (up  to  100 
percent)  of  its  Subscription  purchase  as 
Environmentally  Preferred  Power. 

The  GEP  will  range  fit)m  zero  to  $40/ 
megawatthour  depending  on  the 
specific  products  and  associated  costs 
selected  by  each  customer. 

h.  Industrial  Power  Targeted 
Adjustment  Charge  (IP  TAC) 

BPA  is  proposing  to  apply  a  TAC  to 
all  IP  sales  to  cover  the  incremental 
costs  that  it  incurs  from  piuchasing 
power  to  serve  loads  beyond  the  amount 
of  firm  inventory  in  the  augmented  FBS. 
It  will  apply  to  sales  at  both  23.5  mills 
and  25  mills.  The  IP  TAC  will  prevent 
the  transfer  of  these  incremental  costs  to 
other  customers.  It  is  designed  to 
recover  costs  to  keep  BPA  whole,  and  is 
not  designed  to  discourage  purchases 
from  BPA. 

i.  Low  Density  Discount  (LDD) 

BPA  is  continuing  to  offer  the  LDD  to 
utilities  with  low  system  densities,  such 
as  rural  electric  cooperatives  with  high 
distribution  costs  resulting  from 
sparsely  populated  service  areas.  The 
LDD  principles,  eligibility  criteria,  and 
discount  calculation  table  appear  in  the 
GRSPs. 

j.  PF  Targeted  Adjustment  Charge  (PF 
TAC) 

The  purpose  of  the  PF  TAC  is  to  allow 
BPA  the  flexibility  of  passing  to 
customers  the  incremental  cost  of 
unanticipated  or  additional  loads  that 
are  not  embedded  in  the  posted  rates  for 
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tfaj^  FYs  2002-2006  rate  p^od.  The 
Su  )8cription  Strategy  indicated  that 
B^A.  would  have  inventory  available 
di^Hng  the  Subscription  window  for 

Somers.  After  the  window  closes,  all 
» signers"  or  public  utilities  with 
or  annexed  load,  including  retail 
adciess  load  gain  or  retviming  load,  will 
b^  feubject  to  a  PF  TAG.  The  PF  TAG 
al$b  applies  to  requests  for  requirements 
setvice  for  customer  loads  previously 
se^tVed  by  a  customer's  own  resources.  If 
■"■"Butory  is  available  to  serve  the 
lest,  the  PF  TAG  is  the  PF  rate.  If 
.  miist  buy  power  to  serve  the  load, 
adjustment  charge  reflecting  the 
ferences  between  PF-02  and  BPA's 
to  buy  power  is  added  to  the  PF 

iPA  will  provide  limited  exemptions 
m  the  PF  TAG  for  those  customers 
reqfuesting  requirements  load  previously 
se^ed  by  renewable  resources.  In 
ireloping  the  posted  rates,  EPA  is  not 
Bcasting  that  it  will  receive  revenues 
ler  the  PF  TAG. 

k.  Slice  True-Up  Adjustment 

Jnder  the  Subscription  Strategy,  BPA 
denided  to  offer  a  Slice  product.  Each 
year,  BPA  will  calculate  the  diffmence 
be|tween  the  Slice  Revenue 
Rc|(iuirement's  audited  actual  expenses 
an|q  credits  and  the  expenses  and  credits 
'    ':  are  forecast  in  this  rate  case.  The 

i-up  win  be  a  charge  to  the  Slice 

Vomer's  bill. 

lauthorized  Increase  Charges  for 
Po|\irer  Sales 

I  his  rate  proposal  includes  separate 
pekialty  charges  for  Unauthorized 
Inc^ases  in  Energy  and  Unauthorized 
Increases  in  Demand.  These  charges  will 
be^pplied  to  deliveries  that  exceed 
conbractual  entitlements  for  energy  and 
demand,  respectively.  Fiuther  details  on 
theie  charges  are  foimd  in  the  GRSPs 
(PattV  of  this  Notice). 

alue  of  Reserves 


ion  7(c)(3)  of  the  Northwest 
^er  Act,  16  U.S.G.  839e(c)(3), 
pn^yides  that  the  Administrator  shall 
adjust  rates  to  the  direct  service 
inq^trial  customers  "to  take  into 
ac46unt  the  value  of  power  system 
reslarves  made  available  to  the 
Aqministrator  through  his  rights  to 
interrupt  or  ciutail  service  to  such  direct 
seijyice  industrial  customers."  The  DSIs 
mapl  provide  two  types  of  reserves: 
Sunilemental  Gontingency  Reserves 
andjStability  Reserves.  The  Initial  Rate 
prpj  >osal  assumes  that  Stability  Reserves 
wiUl  be  purchased  by  the  TBL  and 
ad(^  passed  in  TBL's  transmission  rate 
casiE. 


The  PBL  is  proposing  a  new  approach 
to  procuring  Supplemental  Reserves  in 
this  rate  case.  The  PBL  will  purchase 
the  most  cost-effective  Supplemental 
Reserves  or  provide  those  reserves  itself. 
No  Supplemental  Reserves  are  explicitiy 
forecasted  to  be  provided  by  the  DSIs  in 
this  rate  case.  Any  payment  to  the  DSIs 
for  Supplemental  Gontingen£y  Reserves 
will  be  negotiated  within  a  specified 
range  on  an  individual  customer  basis 
rather  than  a  credit  applied  to  some  or 
all  of  BPA's  DSI  load.  The  range  is 
stated  in  the  IP  rate  schedule  (see  Part 
V  of  this  Notice). 

5.  Development  of  IP  Rate/7(c)(2) 
Adjustment 

The  IP-02  rate  applies  to  firm  power 
sales  to  BPA's  DSI  customers,  including 
the  firm  take-or-pay  Block  Product  for 
DSIs  that  purchase  power  under  2002 
Industrial  Firm  Power  contracts.  Rates 
for  the  DSIs  are  set  according  to  the  rate 
directives  contained  in  section  7(c)  of 
the  Northwest  Power  Act,  16  U.S.G. 
839e(c).  Section  7(c)(1)(B)  provides  that 
after  July  1, 1985,  the  DSI  rates  will  be 
set  "at  a  level  which  the  Administrator 
determines  to  be  equitable  in  relation  to 
the  retail  rates  charged  by  the  public 
body  and  cooperative  customers  to  their 
industrial  consiuners  in  the  region."  16 
U.S.G.  839e(c)(l)(B).  Pursuant  to  section 
7(c)(2),  the  DSI  rates  are  to  be  based  on 
BPA's  "applicable  wholesale  rates"  to 
its  preference  customers  and  the 
"typical  margins"  included  liy  those 
customers  in  their  retail  industrial  rates. 
16  U.S.G.  839e(c)(2).  Section  7(c)(3) 
provides  that  the  DSI  rates  are  also  to  be 
adjusted  to  accoimt  for  the  value  of 
power  system  reserves  provided  through 
contractual  rights  that  allow  BPA  to 
restrict  portions  of  the  DSI  load.  16 
U.S.G.  839e(c)(3).  This  adjustment  is 
typically  made  through  a  value  of 
reserves  (VOR)  credit.  As  described 
above,  for  this  rate  case  BPA  is  not 
proposing  a  imiform  VOR  credit  to  be 
applied  against  DSI  rates.  Thus,  the  DSI 
rates  shall  be  set  equal  to  the  applicable 
wholesale  rate,  plus  a  tjrpical  margin, 
subject  to  the  floor  rate  te^t.  As  a  final 
step  in  rate  design,  BPA  develops 
monthly  and  diumally  differentiated 
energy  charges  and  monthly 
differentiated  demand  charges  based  on 
allocated  costs  and  scaled  based  on  the 
results  of  BPA's  Marginal  Gost  Analysis. 

The  typical  Industrial  Margin  is  0.46 
mills  per  kWh.  As  stated  above,  a  zero 
VOR  credit  is  being  forecast  in  this  rate 
case.  Thus,  the  net  margin  of  0.46  mills 
per  kWh  is  added  to  the  seasonal  and 
diurnal  PF  energy  charges. 

Section  7(c)(2)  of  the  Northwest 
Power  Act  requires  that  the  DSI  rates  in 
the  post-1985  period  "shall  in  no  event 


be  less  than  the  rates  in  effect  for  the 
contract  year  ending  Jime  30, 1985."  16 
U.S.G.  839e(c)(2).  Accordingly,  a  floor 
rate  test  is  performed  to  determine  if  the 
IP  rate  has  been  set  at  a  level  below  the 
floor  rate.  If  so,  an  adjustment  is  made 
that  raises  the  DSI  rate  to  recover 
revenues  at  the  floor  rate  and  credits 
other  customers  with  the  increased 
revenue  from  the  DSIs.  If  the  DSI  rate 
has  been  set  at  a  level  above  the  floor 
rate,  no  floor  rate  adjustment  is 
necessary. 

The  first  step  in  calculating  the  floor 
rate  is  to  apply  the  IP-83  Standard  rate 
charges  to  test  period  (FY  2002—2006) 
DSI  billing  determinants.  The  resulting 
revenue  figiue  is  then  divided  by  total 
IP  test  period  loads  to  arrive  at  an 
average  rate  in  mills  per  kWh.  This  rate 
is  reduced  by  an  Exchange  Gost 
Adjustment  and  a  deferral  that  woe 
included  in  the  IP-63  rate.  Both 
adjustments  are  made  on  a  mills  per 
kWh  basis. 

BPA  is  conducting  separate  rate  cases 
for  power  and  transmission.  Therefore, 
BPA  has  removed  all  transmission  costs 
from  the  IP-83  rate  to  make  a  power- 
only  floor  rate  comparison.  These 
calculations  result  in  a  DSI  floor  rate  of 
20.98  mills  per  kWh.  Because  the 
proposed  IP  rate  revenues  are  below  the 
floor  rate  revenues,  an  adjustment  was 
necessary.  Therefore,  the  IP  rate 
becomes  the  floor  rate. 

6.  Ghanges  in  Methodology 
a.  AURORA  Model 

AURORA  is  a  model  used  to  estimate 
the  variable  cost  of  the  marginal 
resource  in  a  competitively  priced 
energy  market.  In  competitive  market 
pricing,  the  marginal  cost  of  production 
is  equivalent  to  the  market  clearing 
price,  which  is  the  basis  for  determining 
BPA's  biUk  power  revenues  in  the  rate 
case. 

AURORA  models  wholesale  energy 
transactions  within  a  competitive 
market  pricing  system.  AURORA  uses  a 
demand  forecast  and  supply  cost 
information  to  estimate  marginal  cost. 
To  determine  the  marginal  cost  in  a 
given  hour,  AURORA  models  the 
dispatch  of  electric  generating  resoiut:es 
in  least  cost  order  to  meet  the  load 
(demand)  forecast.  The  price  in  the 
given  hour  is  equal  to  the  variable  cost 
of  the  marginal  resource.  Over  time, 
AURORA  adds  new  resources  and 
retires  old  resoiuces  based  on  the  net 
present  value  of  the  resource. 

b.  Risk  Mitigation 

This  rate  proposal  implements  the 
TPP  standard  that  all  payments  to 
Treasury  of  the  power  function  be 
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recovefed  through  power  rates  on  time 
and  in  full  over  the  5-year  rate  period 
with  88  percent  probability.  Pa3rment8 
to  Treasury  are  the  lowest  priority  in 
BPA's  priority  of  pajrments.  For  this 
reason,  TPP  measures  the  ability  to 
recover  costs  in  a  timely  fashion. 

BPA  has  identified  and  analyzed  its 
power  risks  and  is  proposing  to 
implement  several  risk  mitigation  toob 
that,  taken  together,  achieve  an  88 
percent  TPP:  access  to  the  Fish  Cost 
Contingency  fund:  starting  FY  2002 
financial  reserves:  a  CRAC  that  adjusts 
posted  rates  upward  as  frequently  as 
each  year  of  the  five-year  rate  period  if 
actual  accumulated  net  revenues 
attributable  to  the  generation  function 
fall  below  an  accumulated  net  revenue 
threshold;  and  Planned  Net  Revenues 
for  Risk,  a  com[>onent  of  the  revenue 
requirement  that  is  added  to  planned 
expenses. 

c.  Rates  Analysis  Model  (RAM) 

The  RAM  has  been  modified  to  have 
two  steps.  The  first  is  the  Rate  Design 
Step,  which  uses  the  Northwest  Power 
Act's  rate  directives  to  calculate  posted 
rates,  including  the  NR-02  rate  and  the 
PF  Exchange  Program  rate.  In  this  first 
step,  BPA  calculates  rates  by:  (1) 
allocating  costs  to  rate  pools  as  noted  in 
the  Cost  of  Service  Analysis  (COSA):  (2) 
adjusting  these  results  to  reflect  revenue 
credits  and  statutory  rate  directives:  and 
(3)  using  the  marginal  cost  of  power 
values  to  shape  the  annual  costs  into 
energy  rates  across  months  and  time-of- 
day.  In  the  second  step,  the 
Subscription  Step,  BPA  adjusts  the  rates 
calculated  from  the  first  step  to  reflect 
the  Subscription  Strategy  and  to 
produce  Subscription  power  rates. 

7.  Adjustment  to  PF-96:  Targeted 
Adjustment  Charge  for  Uncommitted 
Loads 

The  Targeted  Adjustment  Charge  for 
Uncommitted  Loads  (TACUL)  applies  to 
purchases  firom  BPA  to  serve  customer 
loads  that  were  imcommitted  dxuing  the 
1996  rate  case  due  primarily  to  the 
diversification  of  customer  loads. 
Uncommitted  loads  retiuning  to  BPA 
firm  power  requirements  service  from 
January  2001,  through  to  the  beginning 
of  the  2002  rate  period,  will  be  subject 
to  TACUL.  The  TACUL  will  prevent  the 
erosion  of  reserves  that  could  occiur 
from  additional  costs  of  power 
purchases  that  may  be  required  to  meet 
customer  retmned  load. 

BPA  is  currently  facing  an  energy 
deficit  during  the  time  period  January 
2001  to  September  2001,  and  could  face 
even  greater  deficits  should  BPA  receive 
additional  requests  by  customers  to 
serve  returning  unconunitted  load. 


These  incremental  loads  Mdll  be  charged 
the  PF  Preference  (PF-96)  rate,  plus  the 
TACUL,  which  is  an  adjustment  charge 
reflecting  the  difference  between  the 
PF-96  rate  and  BPA's  cost  to  supply  this 
power.  BPA  will  calculate  the  cost  for 
the  TACUL  at  the  time  a  customer 
requests  power  or  requests  BPA  to  price 
power  already  purchased  under  this 
schedule.  The  TACUL  will  be  finalized 
prior  to  signing  of  the  final  contract  or 
before  initial  delivery.  The  TACUL  will 
expire  with  the  PF-96  rate  schedule. 

8.  Payment  of  Non-Federal 
Transmission  Costs  for  GTA  Customers' 
Federal  and  Non-Federal  Power 
Purchases 

BPA's  PBL  and  TBL  are  proposing  to 
pay  the  non-Federal  transmission  cost 
for  customers'  Federal  aud  non-Federal 
power  purchases,  respectively.  PBL's 
and  TBL's  proposals  are  separate  and 
distinct  from  one  another. 

PBL  proposes  to  continue  existing 
GTA  service  to  ciurent  loads  for 
delivery  of  Federal  power  through  the 
FY  2001-2006  rate  period.  Continuation 
of  GTA  service  for  Federal  power 
deliveries  is  consistent  with  BPA's 
historical  practice  and  helps  promote 
the  widespread  use  of  Federal  power. 
The  GTA  costs  associated  with  delivery 
of  Federal  power  will  be  borne  byPBL 
and  are  estimated  to  be  around  $42 
million  per  year  through  the  rate  period. 

TBL  proposes  to  pay  up  to  $6.5 
million  annually  for  non-Federal 
transmission  to  allow  preference  and 
DSI  customers  who  have  historically 
been  served  by  GTAs  to  avoid 
"pancaked"  transmission  rates  when 
serving  their  loads  with  non-Federal 
power.  BPA  proposes  that  the  forecasted 
non-Federal  transmission  cost  (up  to  the 
cap  of  $6.5  million)  for  GTA  customers' 
non-Federal  power  piut:hases  will  be 
included  in  cost  of  the  Network 
segment,  or  its  successor,  when  it 
develops  its  transmission  rate  proposal. 
This  rate  treatment  is  included  in  the 
power  rate  case  to  resolve  all  issues  that 
affect  GTa  customers  and  to  enable 
GTA  customers  to  make  informed  power 
purchase  decisions. 

B.  Studies  in  Support  of  Initial  Proposal 

The  studies  that  have  been  prepared 
to  support  BPA's  2002  Initial  Wholesale 
Power  Rate  proposal  are  described  in 
detail  in  this  section. 
Loads  and  Resoiuces  Study  and 

Documentation  (Study  about  100 

pages,  documentation  about  500 

pages) 
Revenue  Requirement  Study  and 

Dociunentation  (Study  about  250 

pages,  documentation  about  700 

pages) 


Risk  Analysis  Study  and  Documentation 
(Study  and  documentation  are 
combined,  approximately  130  pages) 

Marginal  Cost  Analysis  Study  and 
Documentation  (Study  about  50 
pages,  dociunentation  about  400 
pages) 

Wholesale  Power  Rate  Development 
Study  and  Dociunentation  (Study 
about  175  pages,  documentation  about 
700  pages) 

Section  7(b)(2)  Rate  Test  Study  and 
Documentation  (Study  about  50 
pages,  dociunentation  about  350 
pages) 

1.  Loads  and  Resources  Study 

The  Loads  and  Resources  Study 
represents  the  compilation  of  the  load 
and  resource  data  necessary  for 
developing  BPA's  wholesale  power 
rates.  'The  Study  has  three  major 
interrelated  components:  (a)  BPA's 
Federal  system  load  forecast;  (b)  BPA's 
Federal  system  resource  forecast;  and  (c) 
the  Federal  system  load  and  resource 
balances. 

The  Federal  system  load  forecast  is 
composed  of  customer  group  sales 
forecasts  for  public  utilities  and  Federal 
agencies,  DSIs,  lOUs,  and  other  BPA 
contractual  obligations. 

The  Federal  system  resource  forecast 
includes  power  generated  by  both 
Federal  and  non-Federal  hydroprojects, 
return  energy  associated  with  BPA's 
existing  capacity-for-energy  exchanges, 
contracted  resources,  and  other  BPA 
hydrorelated  contracts.  The  Federal 
system  hydroresource  estimates  are 
derived  from  a  hydroregulation  study 
that  estimates  generation  imder  50  water 
conditions  using  the  operating 
provisions  of  the  Pacific  Northwest 
Coordination  Agreement.  The  seasonal 
shape  and  magnitude  of  the  Federal 
system  hydro  generation  depends  on 
availability  of  all  regional  resources  and 
coordination  of  those  resources  to  meet 
re^onal  loads. 

The  projections  of  Federal  system 
resources  are  compared  with  projected 
Federal  system  firm  loads  for  each 
month  of  Operating  Years  2002-2007 
(August  2001-July  2007)  under  1937 
water  conditions.  The  resulting  load  and 
resource  balances  yield  the  firm  energy 
surplus  or  deficit  of  the  Federal  system 
resources.  Similarly,  firm  capacity 
surpluses  and  deficits  are  determined 
for  the  same  period. 

2.  Revenue  Requirement  Study 

The  piupose  of  the  Revenue 
Requirement  Study  is  to  establish  the 
level  of  revenues  from  wholesale  power 
rates  necessary  to  recover,  in  accordance 
with  sound  business  principles,  the 
FCRPS  costs  associated  with  the 
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[  reduction,  acquisition,  marketing,  and 
c  onservation  of  electric  power.  Power 
r  svenue  requirements  include  recovery 
:  f  the  Federal  investment  in 
lydrogeneration,  fish  and  wildlife 
rpcovery,  and  conservation;  Federal 
;encies'  operations  and  maintenance 
[penses  allocated  to  power;  capitalized 
tntract  expenses  associated  with  such 
ion-FedersQ  power  suppliers  as  Energy 
torthwest  (formerly  loiown  as  the 
|upply  System);  other  piuchase  power 
Xpenses,  such  as  short-term  power 
]urchases;  power  marketing  expenses; 
pst  of  transmission  services  necessary 
ir  the  sale  and  delivery  of  FCRPS 
}wer;  and  all  other  power-related  costs 
[curred  by  the  Administrator  pursuant 
law. 

Cost  estimates  reflect  implementation 
Cost  Review  recommendations,  the 
inciples,  and  certain  components  of 
le  Subscription  Strategy.  No  change  in 
1  )pa)rment  policy  or  practice  is 
iroposed.  The  repayment  study  reflects 
ictadl  implementation  of  the 
Appropriations  Refinancing  Act  and  a 
i^umber  of  updates  to  actual  and 
ijected  new  repayment  obligations, 
new  capital  investments  are 
isumed  to  be  financed  vnih  debt  or 
tpropriations.  The  study  includes  a 
ibstantial  level  of  planned  net 
ivenues  to  mitigate  financial  risk.  This 
isk  mitigation  tool,  in  combination 
ith  other  risk  mitigation  tools  such  as 
rting  financial  reserves,  CRAC,  and 
;ess  to  the  FCCF,  is  designed  to 
deve  the  88  percent  TPP  standard. 
le  adequacy  of  projected  revenues  to 
lover  test  period  revenue 
]uirements  and  to  meet  repa)nment 
jeriod  recovery  of  the  Federal 
:  Investments  is  tested  and  demonstrated 
I  i^r  the  generation  function. 

Risk  Analysis  Study 

The  Risk  Analysis  Study  evaluates 
pbth  operational  and  non-operational 
1  isks.  The  portion  addressing 
I  >  )erational  risks  evaluates  impacts  of 

I  n  gnomic  and  generation  resource 

( s  ipability  variations  on  BPA's  ability  to 

I I  leet  its  annual  U.S.  Treasury  pajrment 
1 1  Luing  the  rate  test  period.  The  portion 
i  II  {dressing  non-operational  risks 

I  ivaluates  the  impacts  of  uncertainties  in 
rest  projections  in  the  revenue 
]  4quirement.  The  results  are  used  to 
!  ^pport  the  amount  of  planned  net 
venues  for  risk  that  are  included  in 
e  revenue  requirement.  The  risk 
ttriations  are  tested  through  the  use  of 
i  4 veral  risk  simulation  models 
including  RiskMod,  which  quantifies 
net  revenue  risk;  RevSim,  a  revenue  and 
( ipense  estimation  model;  RiskSim,  a 
( lata  management  model;  and  the  Non- 
( derating  Risk  Model  (NORM),  which 


quantifies  the  non-operating  risks.  The 
Risk  Analysis,  through  the  use  of  these 
models,  captures  the  range  of  ordinary' 
risks  that  BPA  could  reasonably  expect 
to  face  during  the  rate  test  period.  The 
models  do  not  attempt  to  capture  and 
measure  the  effects  of  extraordinary 
and/or  unquantifiable  risks  such  as 
State  or  Federal  electricity  deregulation 
legislation. 

The  Risk  Analysis  Study,  with  input 
fitjm  the  Mar^al  Cost  Analysis  (MCA), 
is  also  used  for  estimating  purchase 
power  expense  and  secondary  revenues. 

4.  Marginal  Cost  Analysis  (MCA) 

-  The  MCA  estimates  the  hourly 
variable  cost  of  the  marginal  resource 
for  transactions  in  wholesale  energy 
market.  The  specific  market  used  in  this 
analysis  is  at  the  Mid-Colimibia  trading 
hub  in  the  State  of  Washington. 

The  MCA  is  used  for  two  purposes  in 
the  BPA  rate  case.  First,  the  MCA  is  the 
basis  for  approximating  the  prices  BPA 
may  experience  in  the  bulk  power 
market.  The  MCA  estimates  are 
therefore  used  to  inform,  but  not  to 
directly  set,  the  price  used  in  BPA's 
bulk  revenue  forecast.  Second,  the  MCA 
represents  BPA's  marginal  cost  in 
acquiring  new  energy,  or  the 
opportunity  cost  BPA  may  see  in  selling 
wholesale  energy.  The  MCA  is  therefore 
used  in  rate  design  to  send  market  based 
price  signals. 

The  MCA  uses  a  production  cost 
model,  AURORA,  to  estimate  a  market 
clearing  price  for  wholesale  energy.  The 
fundamental  theory  behind  this  model 
is  based  on  a  competitive  wholesale 
energy  pricing  structure.  The  model 
dispatches  resources  in  a  least  cost 
order  to  meet  a  specified  demand. 
Short-term  prices  are  set  at  the  variable 
cost  of  the  marginal  generator.  Long- 
term  capital  investment  decisions  are 
based  on  economic  profitability  in  an 
unregulated  environment. 

5.  Wholesale  Power  Rate  Development 
Study 

The  Wholesale  Power  Rate 
Development  Study  (WPRDS)  is  the 
primary  source  for  details  of  the  rates, 
reflecting  the  results  of  all  the  other 
studies.  It  documents  the  Rates  Analysis 
Model  and  designs  rates  for  BPA's 
wholesale  power  products  and  services. 
The  WPRDS  documents  the 
development  of  SUce  costs;  the 
development  and  forecast  of  inter- 
business  line  revenues  and  costs;  the 
development  of  charges  for  demand, 
load  variance,  unauthorized  increase 
charges,  and  excess  factoring  charges, 
and  the  development  of  the  three  and 
two  year  rates.  The  end  results  of  the 


WPRDS  are  the  wholesale  power  rate 
schedules. 

6.  3ection  7(b)(2)  Rate  Test  Study 

Section  7(b)(2)  of  the  Northwest 
Power  Act  directs  BPA  to  assure  that  the 
wholesale  powefrates  effective  after 
July  1, 1985,  to  be  charged  its  public 
body,  cooperative,  and  Federal  agency 
customers  (the  7(b)(2)  Customers)  for 
their  general  requirements  for  the  rate 
test  period,  plus  the  ensuing  four  years, 
are  no  higher  than  the  costs  of  power  to 
those  customers  would  be  for  the  same 
time  period  if  specified  assumptions  are 
made.  The  effect  of  the  rate  test  is  to 
protect  the  7(b)(2)  Customers'  wholesale 
firm  power  rates  fitim  certain  costs 
resulting  from  provisions  of  the 
Northwest  Power  Act.  The  rate  test  can 
result  in  a  reallocation  of  costs  from  the 
7(b)(2)  Customers  to  other  rate  classes. 
The  Section  7(b)(2)  Rate  Test  Study 
describes  the  application  and  results  of 
the  Section  7(b)(2)  Implementation 
Methodology. 

The  Section  7(b)(2)  rate  test  triggers  in 
this  proposal,  causing  costs  to  be 
reallocated  in  the  test  period.  The  PF 
Preference  rate  applied  to  the  general 
requirements  of  die  7(b)(2)  Customers 
has  been  reduced  by  the  7(b)(2)  amount 
while  other  rates,  including  the  PF 
Exchange  Program  rate  applied  to 
customers  piut:hasing  under  the 
Residential  Exchange  Program,  have 
been  increased  by  an  allocation  of  the 
7(b)(2)  amount. 

Part  V— 2002  Wholesale  Power  Rate 
Schedules 

A.  Introduction 

BPA's  2002  Wholesale  Power  Rate 
Schedides  cover  five  different  rates: 
PF-02:  Priority  Firm  Power  Rate 
RL-02:  Residential  Load  Firm  Power 

Rate 
NR-02:  New  Resource  Firm  Power  Rate 
IP-02:  Industrial  Firm  Power  Rate 
NF-02:  Nonfirm  Energy  Rate 

The  following  section  (Part  B  below) 
contains  BPA's  proposed  2002 
wholesale  power  rate  schedules,  BPA's 
proposed  2002  GRSPs  for  power  rates, 
and  the  new  1996  GRSP  for  the  Targeted 
Adjustment  Charge  for  imcommitted 
loads. 

The  proposed  wholesale  power  rate 
schedules  were  prepared  in  accordance 
with  BPA's  statutory  authority  to 
develop  rates,  including  the  Bonneville 
Project  Act  of  1937,  as  amended,  16 
U.S.C.  832  (1982);  the  Flood  Control  Act 
of  1944, 16  U.S.C.  825s  (1982);  the 
Federal  Columbia  River  Transmission 
System  Act  (Transmission  System  Act), 
16  U.S.C.  838  (1982);  and  the  Northwest 
Power  Act.  16  U.S.C.  839  (1982). 


44330 


Federal  Register /Vol.  64,  No.  156 /Friday,  August  13,  1999 /Notices 


BPA's  2002  proposed  wholesale 
power  rate  schedules  and  the  GRSPs 
associated  with  those  rate  schedules 
MrUl  supersede  BPA's  1996  rate 
schedules,  except  for  the  FPS-96  rate 
schedule.  Hie  FPS-96  rate  schedule 
continues  in  effect  as  modified  in 
Docket  No.  FPS-96R.  EPA  proposes  that 
its  wholesale  power  rate  schedules, 
including  the  GRSPs  associated  with 
these  rate  schedules,  become  effective 
upon  interim  approval  or  upon  final 
confirmation  and  approval  oy  FERC. 
EPA  currently  anticipates  that  it  will 
request  FERC  approval  of  its  revised 
rates  effactive  Octobw  1,  2001. 

B.  Summary  of  2002  Wholesale  Power 
Rate  Schedules.  2002  GRSPs,  and  New 
1996  GRSPs 

Schedule  PF-02 

Section  I.  Availability 

This  schedule  is  available  for  the 
contract  purchase  of  Firm  Power  or 
capacity  to  be  used  within  the  Pacific 
Northwest.  Priority  Firm  Power  may  be 
purchased  by  pubtic  bodies, 
cooperatives,  and  Federal  agencies  for 
resale  to  ultimate  consiuners;  for  direct 
consun^)tion;  and  for  Construction,  Test 
and  Start-Up,  and  Station  Service.  Rates 
in  this  schedule  are  in  effect  beginning 
October  1,  2001,  and  are  available  fior 
purchase  under  requirements  Finn 
Power  sales  contracts  for  a  three  or  five- 
year  period.  The  Sli<»  Product  is  only 
available  for  public  bodies  and 
cooperatives.  Utilities  participating  in 
the  Residential  Exchange  Program  under 
section  5(c)  of  the  Northwest  Power  Act 
may  purcliase  Priority  Firm  Power 
pursuant  to  the  Residential  Exchange 
Program.  Utilities  participating  in 
settlement  of  the  Residential  &cchange 
Program  may  purchase  Priority  Firm 
Power  pursuant  to  their  Subscription 
settlement  agreement.  Rates  imder 
contracts  that  contain  charges  that 
escalate  based  on  EPA's  Priority  Finn 
PoMrer  rates  shall  be  based  on  the  five- 
year  rates  listed  in  this  rate  schedule  in 
addition  to  applicable  transmission 
charges. 

Sales  under  the  PF  Exchange 
Subscription  rate  will  be  delivered  in 
eqtial  houriy  amounts  over  the  rate 
period.  The  consumer  bills  of 
participating  lOUs  should  designate 
"Benefits  of  the  Federal  Coliunbia  River 
Power  System  (FCRPS)"  to  describe  the 
amount  of  benefits  each  consumer 
receives.  Only  the  block  product  is 
available  under  this  rate  schedule. 

This  rate  schedule  supersedes  the  PF- 
96  rate  schedule,  which  went  into  effect 
October  1, 1996.  Sales  under  the  PF-02 
rate  schedule  are  subject  to  BPA's  2002 
General  Rate  Schedule  Provisions  (2002 


GRSPs).  Products  available  imder  this 
rate  schedule  are  defined  in  the  2002 
GRSPs.  For  sales  under  this  rate 
schediile,  bills  shall  be  rendered  and 
payments  due  pursuant  to  BPA's  2002 
GRSPs  and  billing  process. 

Section  U.  Rates  Tables 

The  rates  in  this  section  apply  to  PF 
products.  The  PF  Exchange  Program 
rates  and  the  PF  Exchange  Subscription 
rates  are  shown  in  Section  m. 

A.  Demand  Rate 

1.  Monthly  Demand  Rate  for  FY  2002 
Through  FY  2006 

1.1  Applicability 

These  rates  apply  to  customers 
purchasing  Firm  Power  for  three  or  five 
years.  These  rates  are  also  used  to 
implement  the  Pre-Subscription 
Contracts. 

1.2  Rate  Table 


Applicabie  months 


January  .... 
Fetxijary  .. 

March 

AprH 

May 

June 

July  

August 

September 
October  .... 
November 
December 


Rate 
(kW-mo) 


$2.14 
2.06 
1.96 
1.37 
1.32 
1.69 
2.12 
2.44 
2.28 
1.90 
2.31 
2.40 


B.  Energy  Rate 

1 .  Monthly  Energy  Rates  for  FY  2002 
Through  FY  2004 

1.1  Applicability 

These  rates  apply  to  customers 
purchasing  power  in  the  first  three  years 
of  the  rate  period. 

1.2  Rate  Table 


Applicabie  monttts 


Jaruiary 

Fetmjary  

March 

April 

May .V 

June 

July  

August 

September  ... 

October 

November  .... 
December  .... 


19.06 
17.95 
17.18 
11.64 
11.21 
14.51 
18.85 
29.24 
20.09 
16.68 
20.56 
21.40 


LLH 
Rate 
(mills/ 
1) 


(mills/ 
kWh) 


13.45 

12.84 

12.09 

8.55 

7.02 

8.61 

15.60 

19.23 

19.40 

13.35 

17.77 

17.67 


2.  Monthly  Energy  Rates  for  FY  2005 
Thrrugh  FY  2006 

2.1  Applicability 

These  rates  apply  to  purchases  during 
the  last  two  years  of  the  rate  period  for 
customers  purchasing  for  all  five  years 
of  the  rate  period. 

2.2  Rate  Table 


Applicable  months 


January  .... 
Fetxuary  .. 

March  „ 

AprH 

May 

June 

July  

August 

Septemt)er 
October  .... 
November 
December 


HLH 

rata 

(miRs/ 

kWh) 


20.56 
19.45 
18.68 
13.14 
12.71 
1601 
20.35 
30.74 
21.59 
18.18 
22.06 
22.90 


LLH 
Rata 
(mills/ 


(mills/ 
kWh) 


14.95 
14.34 
13.59 
10.05 
8.52 
10.11 
17.10 
20.73 
20.90 
14.85 
19.27 
19.17 


3.  Monthly  Energy  Rates  for  FY  2002 
Through  FY  2006 

3.1  Applicability 

These  rates  are  used  to  impl«nent  the 
Pre-Subscription  Contracts.  These  rates 
are  also  available  to  customers 
purchasing  for  all  five  years  of  the  rate 
period  imder  this  rate  table. 

3.2  Rate  Table 


Applicable  months 


January  .... 
February  .. 

March 

April 

May 

June 

July  

August 

Septemt)er 
October  .... 
November 
December 


19.66 
18.55 
17.78 
12.24 
11.81 
15.11 
19.45 
29.84 
20.69 
17.28 
21.16 
22.00 


LLH 
Rate 
(mms/ 
H) 


(mms/ 
kWh) 


14.05 

13.44 

12.69 

9.15 

7.62 

9.21 

16.20 

19.83 

20.00 

13.95 

18.37 

18.27 


C.  Load  Variance  Rate 

The  Load  Variance  rate  for  FY  2002 
through  FY  2006  appUes  to  all 
customers  piut:hasing  power  under  this 
rate  schedule  unless  specifically 
excluded  in  Section  IV  below.  'The  rate 
for  Load  Variance  is  0.8  mills/kWh. 

D.  Slice  Rate 

The  monthly  rate  for  the  Slice  Product 
is  $1,381,390  per  1  percent  of  the  Slice 
System. 
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&  >  :tion  m.  PF  Exchange  Rate  Tables 

'  Tie  rates  in  this  section  apply  to  sales 
Ml  ider  the  Residential  Exchange  Program 
ai^d  the  Subscription  settlements  of  the 
Rii^idential  Exchange  Program. 

^  smand  Rate 


f  onthly  Demand  Rate  for  FY  2002 
3ughFY2006 

.  ll    Applicability 

These  rates  apply  to  customers 
piftfchasing  power  for  all  five  years  of 
thia  rate  period  under  the  Residential 
Exchange  Program  and  to  customers 
pipitt:hasing  power  for  all  five  years  of 
rate  period  under  Subscription 
laments  of  the  Residential  Exchange 


lergy  Rate 

1.  I^F  Exchange  Program  Energy  Rates 
FY  2002  Throu^  FY  2006 

Applicability 

'hese  rates  apply  to  customers 
piUchasing  power  for  all  five  years  of 
th^  rate  period  imder  the  Residential 
i^dhange  Program. 

l.zl   Rate  Table 


F  Exchange  Subscription  Energy 
Rajt^  for  FY  2002  Through  FY  2006 

2.:     Applicability 

'  [  hese  rates  apply  to  eligible 
cu  s  tomers  purchasing  power  imder 


Subscription  settlements  of  the 
Residential  Exchange  Program  for  all 
five  years  of  the  rate  period. 

2.2    Rate  Table 


Applicable  months 


January  .... 
February  .. 

March 

April 

May 

June . 

July  

August 

September 
October  .... 
Novemt)er 
December 


HLHRate 
mills/kWh 


19.66 
18.55 
17.78 
12.24 
11.81 
15.11 
19.45 
29.84 
20.69 
1728 
21.16 
22.00 


LLHrate 
mills/kWh 


14.05 

13.44 

12.69 

9.15 

7.62 

9.21 

1620 

19.63 

20.00 

13.95 

18.37 

18.27 


C.  Load  Variance  Rate 

The  Load  Variance  rate  for  FY  2002 
through  FY  2006  applies  to  all 
customers  purchasing  power  under  this 
rate  schedule  imless  specifically 
excluded  in  Section  IV.H  below.  The 
rate  for  Load  Variance  is  0.8  mills/kWh. 

Section  IV 

The  rates  described  above  apply  to  the 
following: 

Section  IV.A.    Full  Service  Product 
Section  IV.B.    Actual  Partial  Service 

Product — Simple 
Section  IV.C.    Actual  Partial  Service 

■    Product — Complex 
Section  IV.D.    Block  Product 
Section  IV.E.    Block  Product  with 

Factoring 
Section  IV.F.    Block  Product  with 

Shaping  Capacity 
Section  IV.G.    Slice  Product 
Section  IV.H.    Customers  who  purchase 

under  the  Residential  Exchange 

Program  or  Subscription 

settlements  of  the  Residential 

Exchange  Program 

1.  Priority  Firm  Exchange  Program 
Power 

2.  Priority  Firm  Exchange 
Subscription  Power 

A.  Fidl  Service  Product 

Purchases  of  the  core  Subscription 
Full  Service  Product  are  subject  to  the 
charges  specified  below. 

1.  Priority  Firm  Power 

1.1  Demand  Charge 

The  charge  for  Demand  will  be: 
The  Purchaser's  Measured  Demand  on 
the  Generation  System  Peak  as 
specified  in  the  contract  multiplied  by 
the  Demand  Rate  from  Section  n.A. 

1.2  Energy  Charge 

The  total  monthly  charge  for  energy 
will  be  the  sum  of  (1)  and  (2): 


(1)  The  Purchaser's  HLH  Enwgy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  HLH 
Energy  Rate  from  Section  II.B. 

(2)  The  Purchaser's  LLH  Energy 

~  Entitlement  as  specified  in  the 
contract  multiplied  by  the  LLH  Energy 
Rate  from  Section  II.B. 

1.3    Load  Variance  Charge 
The  charge  for  Load  Variance  will  be: 

The  Purchaser's  Total  Retail  Load  for 
the  billing  period  multiplied  by  the 
Load  Variance  Rate  from  Section  n.C. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  below. 


Adjustments,  charges,  and  special 
rate  provisions 

2002 
GRSP 
section 

Conservation  and  Reriewables  Dis- 
count. 

Conservation  Surcharge  

Cost-Based  Indexed  PF  Rate 

Cost  Contributions  

IIA 

II.B. 
II.D. 
lI.E 

Cost  Recovery  Adjustment  Claiee 
Dividend  Distribution  Clause 

II.F. 
II.H. 

Flexible  PF  Rate  Option  

ILL 

Green  Energy  Premium  

II.M. " 

Low  Density  Discount  

II.P. 

Rate  Melding 

Targeted  Adjustment  Charge 

UnauttK>rized  Increase  Charge 

ii.a 

II.U. 
II.V. 

B.  Actual  Partial  Service  Product — 
Simple 

Purchases  of  the  core  Subscription 
Actual  Partial  Service  Product — Simple 
are  subject  to  the  charges  specified 
below. 

1.  Priority  Firm  Power 

1.1  Demand  Charge 

The  charge  for  Demand  will  be: 
(the  Purchaser's  Demand  Entitlement 
multiplied  by  a  Demand  Adjuster]  as 
specified  in  the  contract  multiplied  by 
the  Demand  Rate  from  Section  II.A. 

1.2  Energy  Charge 

The  total  monthly  charge  for  energy 
will  be  the  sum  of  (1)  and  (2): 

(1)  The  Purchaser's  HLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  HLH 
Energy  Rate  from  Section  II.B. 

(2)  The  Purchaser's  LLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  LLH  Energy 
Rate  frtim  Section  II.B. 

1 .3  Load  Variance  Charge 

The  charge  for  Load  Variance  will  be: 


44332 


Federal  Register /Vol.  64,  No.  156 /Friday,  Aiigust  13.  1999 /Notices 


The  Purchaser's  Total  Retail  Load  for 
the  billing  period  multiplied  by  the 
Load  Variance  Rate  from  Section  II.C. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  below. 


Adjustments,  charqos,  and  spectai 
rate  provisions 


Adfustmenis,  chatg/os,  and  spedai 
nrts  provisions 

2002 

GRSP 

svcuon 

Conservation  and  Renewabies  Dis- 

counL 
ConservMion  Sufcharge 

IIA 
H.B. 

CkMt-Based  Indnwd  PF  Rate 

Cost  Contributions  

II.D. 
N.E. 

Cost  Reoovety  Adjustment  Clause 

II.F. 
il.H. 

RaxMe  PF  Rals  Option  

ILL 

Qrssn  Energy  Premium 

II.M. 

Low  Density  Discount 

II.P. 

Rate  Melding 

Tsfgslsd  Adjustment  Charge 

Unauthorized  Increase  Charge 

II.Q. 
ILU. 
II.V. 

C.  Actual  Partial  S«vice  Product — 
Complex 

Purchases  of  the  core  Subscription 
Actual  Partial  Service  Product — 
Complex  are  subject  to  the  charges 
specified  below. 

1.  Priority  Firm  Power 

1.1  Demand  Charge 

The  charge  for  Demand  will  be: 

(The  Purchaser's  Demand  Entitlement 
multiplied  by  a  Demand  Adjuster)  as 
specified  in  the  contract  multiplied  by 
the  Demand  Rate  from  Section  n.A. 

1.2  Energy  Charge 

The  total  monthly  charge  for  energy 
will  be  the  sum  of  (1)  and  (2): 

(1)  The  Purchaser's  HLH  Energy 
Entitl«nent  as  specified  in  the 
contract  oiuitipiied  i>y  the  HLH 
Energy  Rate  firom  Section  n.B. 

(2)  The  Purchaser's  LLH  Energy 
Entitlonent  as  specified  in  the 
contract  multiplied  by  the  LLH  Energy 
Rate  from  Section  II.B. 

1.3  Load  Variance  Charge 

The  charge  for  Load  Variance  will  be: 

The  Purchaser's  Total  Retail  Load  for 
the  billing  period  multiplied  by  the 
Load  Variance  Rate  from  Section  n.C. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
idmtified  below. 


Conservation  and  Renewabies  Dis- 
count. 

Conservation  Surcharge 

Cost-Based  Indexed  PF  Rate 

Cost  Contributions  

Cost  Recovery  Adjustment  Clause 

Dividend  Distribution  Clause 

Excess  Factoring  Ctiarge  

Flexibie  PF  Rate  Option  

Green  Energy  Premium 

Low  Density  Discount 

Rate  Melding 

Targeted  Adjustment  Charge 

Unauthorized  Increase  Charge 


2002 

GRSP 

Section 


Adjustments,  charges,  and  special 
rate  provisions 


II.A. 

II.B. 

II.D. 

II.E. 

II.F. 

II.H. 

ILL 

ILL 

II.M. 

II.P. 

11.0. 

ILU. 

II.V. 


D.  Block  Product 

Purchases  of  the  core  Subscription 
Block  Product  are  subject  to  the  charges 
ipecified  below. 

1.  Priority  Firm  Power 

1.1  Demand  Charge 

The  charge  for  Demand  will  be: 
The  Purchaser's  Demand  Entitlement  as 
specified  in  the  contract  multiplied  by 
iiiB  Demand  Rate  from  Section  II.A. 

1.2  Energy  Charge 

The  total  monthly  charge  for  energy 
will  be  the  sum  of  (1)  and  (2): 

(1)  The  Purchaser's  HLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  HLH 
Energy  Rate  from  Section  II.B. 

(2)  The  Purchaser's  LLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  LLH  Energy 
Rate  from  Section  II.B. 

1 . 3  Load  Variance  Charge 

Not  applicable  to  Block  purchases 
imless  the  customer  is  also  purchasing 
another  product  to  which  Load  Variance 
is  applicable  as  specified  by  contract. 

2.  Adjustments.  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  below. 


Adjustments,  charges,  and  spectai 
rate  provisions 


Conservation  and  Renewabies  Dis- 
count. 

Conservation  Surcharge  

Cost-Based  Indexed  PF  Rate 

Cost  Contributions  

Cost  Recovery  Adjustment  Clause 

DividerxJ  Distribution  Clause 

Flexible  PF  Rate  Option  

Green  Energy  Premium  , 

Low  Density  Discount 

Rate  Melding „ 


2002 

GRSP 

section 


IIA 

ILB. 
II.D. 
II.E. 
II.F. 
II.H. 
ILL 
II.M. 
II.P. 
11.0. 


Stepped      Up      Multiyear      Block 
(SUMY). 

Targeted  Adjustment  Qharge 

UnauttK>rized  Increase  Charge 


2002 
GRSP 
section 


U.S. 

ILU. 
II.V. 


E.  Block  Product  With  Factoring 

Purchases  of  the  core  Subscription 
Block  Product  with  Factoring  are  subject 
to  the  charges  specified  below. 

1.  Priority  Firm  Power 

1.1  Demand  Charge 

The  charge  for  Demand  will  be: 
(The  Purchaser's  Demand  Entitlement 
multiplied  by  a  Demand  Adjuster)  as 
specified  in  the  contract  multiplied  by 
the  Demand  Rate  from  Section  II.A. 

1.2  Energy  Charge 

The  total  monthly  charge  for  energy 
will  be  the  sum  of  (1)  and  (2): 

(1)  The  Purchaser's  HLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  HLH 
Energy  Rate  from  Section  II.B. 

(2)  The  Purchaser's  LLH  Energy 
Entitlement  as  specified  in  the 
contract  multipUed  by  the  LLH  Energy 
Rate  from  Section  II.B. 

1.3  Load  Variance  Charge 

Not  applicable  to  Block  purchases 
unless  the  customer  is  also  purchasing 
another  product  to  which  Load  Variance 
is  applicable  as  specified  by  contract. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  below. 


Adjustments,  chargos,  and  special 
rateprovisior« 


Conservation  and  Renewabies  Dis- 
count 

Conservation  Surcharge  

Cost-Based  Indexed  PF  Rate 

Cost  Contributions  

Cost  Recovery  Adjustment  Clause 

DividerKl  Distribution  Clause 

Excess  Factoring  Charge  

Flexible  PF  Rate  Option  ..„ 

Green  Energy  Premium 

Low  Density  Discount 

Rate  Melding _.. 

Stepped  Up  Multiyear  Block 
(SUMY). 

Targeted  Adjustment  Charge 

Unauthorized  Increase  Charge 


2002 
GRSP 
sectkm 


II.A. 

ILB. 

II.D. 

II.E. 

II.F. 

II.H. 

ILL 

ILL 

II.M. 

II.P. 

II.Q. 

II.S. 

ILU. 
II.V. 


F.  Block  Product  With  Shaping  Capacity 

Purchases  of  the  core  Subscription 
Block  Product  with  Shaping  Capacity 
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( 'i  e  subject  to  the  charges  specified 

I  i  ilow. 

1 .  Priority  Finn  Power 

i.  1    Demand  Charge 

The  charge  for  Demand  wrill  be: 

le  Purchaser's  Demand  Entitlement  as 
specified  in  the  contract  multiplied  by 
the  Demand  Rate  from  Section  II.A. 

1 . 2    Energy  Charge 

The  total  monthly  charge  for  energy 
H'  ill  be  the  sum  of  (1)  and  (2): 

(jl )  The  Purchaser's  HLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  HLH 
Energy  Rate  from  Section  n.B. 

( J I  The  Purchaser's  LLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  LLH  Energy 
Rate  from  Section  n.B. 

. }    Load  Variance  Charge 

Not  applicable  to  Block  purchases 

I I  Jess  the  customer  is  also  piuchasing 

a  t  other  product  to  which  Load  Variance 
i(  applicable  as  specified  by  contract. 

Adjustments,  Charges,  and  Special 
F(j  ite  Provisions 

Adjustments,  Charges,  and  Special 
Ite  Provisions  are  described  in  the 
^02  GRSPs.  Relevant  sections  are 
intified  below. 


i  ^justments,  charges,  and  special 
rate  provisions 


Q  nsen/ation  and  Renewables  Dis- 
count. 

(Conservation  Surcharge  

dost-Based  Indexed  PF  Rate 

Odst  Contritjutions  

0<ist  Recovery  Adjustment  Clause 

Ciyidend  Distribution  Clause 

Flexible  PF  Rate  Option  

G  ilBen  Energy  Premium  

L  3)w  Density  Discount  

Pate  Melding 

Slipped  Up  Multiyear  Block 
(SUMY). 

T  argeted  Adjustment  Charge 

tr  authorized  Increase  Charge 


2002 
GRSP 
section 


II.A. 

II.B. 
II.D. 
lI.E. 
II.F. 
II.H. 
ILL 
il.M. 
II.P. 
II.Q. 
U.S. 

II.U. 
II.V. 


Slice  Product 

Purchases  of  the  Subscription  Slice 
A  yduct  are  limited  to  Public  Body 
C I  stomers  and  are  subject  to  the 
c.  1  urges  specified  below. 

1  Slice  Product  Charge 

'  rh6  charge  for  the  Slice  Product  will 

T  [le  elected  Slice  Percentage  expressed 
IS  a  decimal  (.01  =  1%)  multiplied  by 
.  100  multiplied  by  the  Slice  Rate  in 
Section  II.D. 


2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  below. 


Adjustments,  charges,  and  special 
rate  provisions 


Conservation  and  Renewables  Dis- 
count. 

Cost-Based  Indexed  PF  Rate 

Cost  Contributions  

Low  Density  Discount  

Slice  True-Up  Adjustment 

Unauthorized  Increase  Charge 


2002 
GRSP 
section 


II.A. 

II.D. 
II.E. 
II.P. 
II.R. 
II.V. 


H.  Customers  Who  Piuchase  Under 
Residential  Exchange  Program  or 
Subscription  Settlements  of  the 
Residential  Exchange  Program 

The  PF  Exchange  rates  include:  (1) 
the  PF  Exchange  Program  rate;  and  (2) 
the  PF  Exchange  Subscription  rate. 

1.  Priority  Finn  Exchange  Program 
Power 

This  PF  Exchange  Program  rate 
applies  to  the  traditional 
implementation  of  the  Residential 
Exchange  Program. 

a.  Priority  Firm  Exchange  Program 
Power  Charges 

1.1  Demand  Charge 

The  chtuge  for  Demand  will  be: 
(The  Purchaser's  Billing  Demand,  which 
is  calculated  by  applying  the  load 
factor,  determined  as  specified  in  the 
Residential  Exchange  Program 
agreement,  to  the  Billing  Energy  for 
each  billing  period)  multiplied  by  the 
Demand  Rate  from  Section  HI.A. 

1.2  Energy  Charge 

The  monthly  charge  for  energy  will 
be: 

(The  Piuchaser's  Billing  Energy,  which 
is  the  energy  associated  with  the 
utility's  residential  load  for  each 
billing  period  computed  in 
accordance  with  the  provisions  of  the 
Purchaser's  Residential  Exchange 
Program  agreement)  multiplied  6y  the 
Energy  Rate  from  Section  m.B.l. 

1.3  Load  Variance  Charge 

The  charge  for  Load  Variance  is 
embedded  in  the  energy  charge. 

b.  Transmission  Charges 

Customers  purchasing  under  this  rate 
schedule  are  charged  for  transmission 
services  imder  the  NT  rate  schedule  or 
its  successor. 

Customers  purchasing  imder  this  rate 
schedule  are  charged  for  Load 


Regulation  imder  the  applicable  charge 
established  by  the  TBL  or  its  successor. 

c.  Adjustments,  Charges,  and  Special 
Rate  Provisions 


Adjustments,  charges,  and  special 
rate  provisions 


Conservation    and     Renewables 

Discount 

Conservation  Surcharge 

Cost  Contributions „. 

Cost  Recovery  Adjustment  Clause 

Dividend  Distribution  Clause  

Green  Energy  Premium 

Low  Density  Discount „ „.. 

UnauttK>rized  Increase  Charge  .... 


2002 

GRSP 

section 


II.A 
U.B. 
H.E 

II.F. 
II.H. 
H.M. 
1I.P. 

II.V. 


2.  Priority  Firm  Exchange  Subscription 
Power 

This  PF  Exchange  Subscription  rate 
applies  to  sales  under  section  5(c)  of  the 
Northwest  Power  Act  to  investor-owned 
utilities  (lOU)  that  participate  in  a 
settlement  of  the  Residential  Exchange 
Program  as  described  in  BPA's 
Subscription  Strategy. 

a.  Priority  Firm  Exchange  Subscription 
Power  Charges 

1.1  Demand  Charge 

The  charge  for  Demand  will  be: 
The  Piuchaser's  Contract  Demand 
multiplied  by  the  Demand  Rate  from 
Section  III.A. 

1.2  Energy  Charge 

The  total  monthly  charge  for  energy 
will  be  the  sum  of  (1)  and  (2): 

(1)  The  Purchaser's  HLH  Contract 
Energy  multiplied  by  the  HLH  Energy 
Rate  bom  Section  III.B.2. 

(2)  The  PxutJiaser's  LLH  Contract 
Energy  multiplied  by  the  LLH  Energy 
Rate  from  Section  III.B.2. 

1.3  Load  Variance  Charge 
Not  applicable. 

b.  Adjustments,  Charges,  and  Special 
Rate  Provisions 


Adjustments,  charges,  artd  special 
rate  provisions 


Consen/ation    arxl    Renewat>tes 

Discount  

Conservation  Surcharge 

Cost-Based  Indexed  PF  Rate  

Cost  Contributions  

Cost  Recovery  Adjustment  Clause 

Dividend  Distribution  Clause  

Green  Energy  Premium 

Low  Density  Discount 

Unautt)orized  Increase  Ctiarge  .... 


2002 
GRSP 
section 


HA 
II.B. 
11.0. 
II.E. 
II.F. 
II.H. 
II.M. 
JLP. 
II.V. 


Section  IV.  Transmission 

All  customers  will  need  to  obtain 
transmission  for  delivery  of  products 
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listed  under  this  rate  schedule,  except 
for  the  exchange  product  listed  under 
Section  IV.H.1. 

Schedule  RL-02 

Residential  Load  Firm  Power  Rale 

Section  I.  Availability 

This  schedule  is  available  for  the 
contract  purchase  of  Firm  Power  to  be 
used  within  the  Pacific  Northwest.  The 
Residential  Load  (RL)  Firm  Power  Rate 
is  available  to  investor-owned  utilities 
(lOUs)  imder  net  requirement  contracts 
for  resale  to  ultimate  residential 
consumers  for  direct  consumption. 
Further,  in  order  to  purchase  under  this 
rate,  the  lOU  must  agree  to  waive  its 
li^  to  request  benefits  under  section 
5(c)  of  the  Northwest  Power  Act  for  the 
term  of  the  contract.  Each  lOU  will  be 
able  to  purchase  a  specified  amount  of 
Firm  Power  at  the  RLr^2  rate. 
Additional  sales  of  requirements  power 
to  lOUs  will  be  made  at  the  NR-02  rate. 

The  product  will  be  delivered  in 
equal  hourly  amounts  over  the  rate 
period.  The  consumer  bills  of 
participating  lOUs  should  designate 
"Benefits  of  the  Federal  Columbia  River 
Power  System  (FCRPS)"  to  describe  the 
amount  of  benefits  each  consiuner 
receives. 

Rates  in  this  schedule  are  available  for 
purchases  under  requirements  sales 
contracts  for  a  five-year  period.  Only  the 
block  product  is  available  imder  this 
rate  sdiedule.  Sales  under  this  schedule 
are  subject  to  BPA's  2002  General  Rate 
Schedule  Provisions  (2002  GRSPs)  and 
billing  process. 

Section  U.  Rates  Tables 

The  rates  for  the  RL  Firm  Power 
product  are  identified  below. 

A.  Demand  Rate 

1.  Monthly  E)emand  for  FY  2002 
through  FY  2006 

1.1  Applicability 

These  rates  apply  to  eligible 
customers  purchasing  power  for  five 
years. 

1.2  Rate  Table 


Applicable  months 


January 

February  ... 

March 

April 

May 

June 

July 

August 

Septemtwr 
October  .... 
November 


Rate 
(kW-mo) 


$2.14 
2.06 
1.96 
1.37 
1.32 
1.69 
2.12 
2.44 
2.28 
1.90 
2.31 


Applicable  months 

Rate 
(kW-mo) 

Uecember 

2.40 

B.  Energy  Fete 

1.  Monthly  Energy  Rates  for  FY  2002 
Through  FY  2006 

1.1  Applicability 

These  rates  apply  to  eligible 
ciistomers  purchasing  power  for  all  five 
years  of  the  rate  period. 

1.2  Rate  Table 


Applicable  months 


January  ..  . 
February  .. 

March 

April 

May 

June 

July  

August 

September 
October  .... 
hiovember 
December 


1966 
18.55 
17.78 
1224 
11.81 
15.11 
19.45 
29.84 
20.69 
17.28 
21.16 
22.00 


LLH 

rate 

(miHs/ 

kWh) 


14.05 

13.44 

12.69 

9.15 

7.62 

9.21 

16.20 

19.83 

20.00 

13.95 

18.37 

18.27 


C.  Load  Variance  Rate 
Not  applicable. 

Section  HI.  Billing  Factors  and 
Adjustments 

Eligible  customers  purchasing  power 
under  a  contract  implementing 
Subscription  settlonents  of  the 
Residential  Exchange  Program  are 
subject  to  the  charges  specified  below. 

1.  Residential  Load  Firm  Power 

1.1  Demand  Charge 

The  charge  for  Demand  will  be: 

The  Purchaser's  Contract  Demand 
multiplied  by  the  Demand  Rate  from 
Section  II.A. 

1.2  Energy  Charge 

The  total  monthly  charge  for  energy 
will  be  the  sum  of  (1)  and  (2): 

(1)  The  Purchaser's  HLH  Contract 
Energy  multiplied  by  the  HLH  Energy 
Rate  from  Section  D.B;  and 

(2)  The  Purchaser's  LLH  Contract 
Energy  multiplied  by  the  LLH  Energy 
Rate  from  Section  D.B. 

2.  Adjustments.  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  below. 


Adjustments,  charges,  and  special 
rate  proviskxu 

200? 
QRSP 
section 

Conservation    and    Renewables 

Discount 

Cortservation  Surcharoe 

II.A. 
II.B. 

Cost  Contributkms 

lI.E. 

Cost  Recovery  Adjustment  Clause 

Dividend  Distrlbutkxi  Clause 

Green  Enerav  Premium 

II.F. 
II.H. 
II.M. 

Low  Density  Discount ...; 

II.P. 

Unauthorized  Increase  Charge  .... 

II.V. 

Section  IV.  Transmission 

All  customers  will  need  to  obtain 
transmission  for  delivery  of  products 
listed  under  this  rate  schedule  imless 
BPA's  Power  Business  Line  (PBL)  and 
the  customer  negotiate  otherwise  at  time 
of  sale. 

Schedule  NR-02 

New  Resource  Firm  Power  Rate 

Section  I.  Availability 

This  schedule  is  available  for  the     - 
contract  purchase  of  Firm  Power  or 
capacity  to  be  used  within  the  Pacific 
Northwest.  New  Resource  Firm  Power  is 
available  to  investor-owned  utilities 
(lOU)  under  net  requirements  contracts 
for  resale  to  ultimate  consumers;  for 
direct  consumption;  and  for 
Construction,  Test  and  Start-Up.  and 
Station  Service.  New  Resoiut:e  Firm 
Power  also  is  available  to  any  public 
body,  cooperative,  or  Federal  agency  to 
the  extent  such  power  is  needed  to  serve 
any  New  Large  Single  Load  (NLSL).  as 
defined  by  the  Northwest  Power  Act. 
That  portion  of  the  utility's  load  placed 
on  BPA  that  is  attributable  to  the  NLSL 
will  be  billed  under  this  rate  schedule. 

Rates  in  this  schedule  are  available  for 
purchases  imder  contracts  for  which 
power  deliveries  begin  on  or  after 
October  1.  2001  (2002  Contract),  for  a 
three  or  five-year  period.  Products 
available  under  this  rate  schedule  are 
defined  in  BPA's  2002  General  Rate 
Schedule  Provisions  (2002  GRSPs). 

This  rate  schedule  supersedes  the 
NR-96  rate  schedule,  which  went  into 
effect  October  1, 1996.  Sales  under  the 
NR-02  rate  schedule  are  subject  to 
BPA's  2002  GRSPs  and  billing  process. 

Section  U.  Rates  Tables 

The  rates  in  this  section  apply  to  NR 
products. 

A.  Demand  Rate 

1.  Monthly  Demand  Rate  for  FY  2002 
Through  FY  2006 

1.1    Applicability 

These  rates  apply  to  eligible 
customers  purchasing  power  for  three  or 
five  years. 
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2    Rate  Table 


Appticabie  months 


.  i  tnuaiy 

I  =  9bruary  ... 

I I  arch 

i  \  }(9 

nay 

.  I  me 

.<<y 

i^jgust 

!i9ptemt>er 

OJctotwr 

Iil>vember  . 
l)9C8mt)er  . 


Rate 
(kW-mo) 


$2.14 
2.06 
1.96 
1.37 
1.32 
1.69 
2.12 
2.44 
2.28 
1.90 
2.31 
2.40 


Energy  Rate 

Monthly  Energy  Rates  for  FY  2002 
t  irough  FY  2004 

:  il    Applicability 

'These  rates  apply  to  eligible 
<  f  stomers  purchasing  power  in  the  first 
1 1  ree  years  of  the  rate  period. 

iu    Rate  Table 


Applicable  monttis 


^Enuary 

Idbruaiy  ... 

»lwch 

/jiril 

»liy 

J I  ne 

JLly  • 

/iigust 

Sfptember 

(ktcber 

^^vembe^  . 
[4cefnt>er  . 


HLHrate 
(mills/ 
kWh) 


40.75 
38.50 
36.96 
25.76 
24.88 
31.56 
40.34 
61.32 
42.83 
35.94 
43.78 
45.47 


LLHrate 
(mills/ 
kWh) 


29.41 
28.19 
26.68 
19.52 
16.41 
19.64 
33.76 
41.09 
41.44 
29.22 
38.15 
37.95 


Monthly  Energy  Rates  for  FY  2005 
through  F)r  2006 

2i  L    Applicability 

These  rates  apply  to  purchases  during 
_Jb  last  two  years  of  the  rate  period  for 
eltgible  customers  piuchasing  for  all 
£  Ve  years  of  the  rate  period. 


3.  Monthly  Energy  Rates  for  FY  2002 
Through  FY  2006 

3.1  Applicability 

These  rates  apply  to  eligible 
customers  purchasing  for  all  five  years 
of  the  rate  period  under  this  rate  table. 

3.2  Rate  Table 


Applicable  months 


January  .... 
Febnjary  .. 

March 

April 

IMay 

June 

July  

August 

September 
October  .... 
November 
December 


HLH  rate 
(mills/ 
kWh) 


41.35 
39.10 
37.56 
26.36 
25.48 
32.16 
40.94 
61.92 
43.43 
36.54 
44.38 
46.07 


LLHrate 
(mills/ 
kWh) 


30.01 
28.79 
27.28 
20.12 
17.01 
20.24 
34.36 
41.69 
42.04 
29.82 
38.75 
38.55 


C.  Load  Variance  Rate 

The  Load  Variance  rate  for  FY  2002 
through  FY  2006  is  applicable  to  ^1 
customers  purchasing  power  under  this 
rate  schedule  imless  specifically 
excluded  in  Section  W.  below.  The  rate 
for  Load  Variance  is  0.8  mills/kWh. 

Section  in.  Billing  Factors,  and 
Adjustments  for  Each  NR  Product 

This  rate  schedule  contains  seven 
subsections,  corresponding  to  the 
products  to  which  this  rate  schedule 
applies.  The  following  seven  products 
are  available  to  serve  NLSLs,  or  other 
loads  served  at  the  NR-02  rate. 
Section  III.A.    New  Large  Single  Load 
Section  m.B.    Full  Service  Product 
Section  III.C.    Actual  Partial  Service 

Product — Simple 
Section  III.D.    Actual  Partial  Service 

Product — Complex 
Section  m.E.    Block  Product 
Section  m.F.    Block  Product  with 

Factoring 
Section  m.G.    Block  Product  with 

Shaping  Capacity 

A.  New  Large  Single  Load  (NLSL) 
Service  Product 

Purchases  of  New  Resource  Firm 
Power  to  serve  a  NLSL  are  subject  to  the 
charges  specified  below. 

1.  New  Resource  Finn  Power 

1.1  Demand  Charge 

The  charge  for  Demand  will  be: 
The  NLSLs  Demand  Entitlement  as 
specified  in  the  contract  multiplied  by 
the  Demand  Rate  from  Section  n.A. 

1.2  Energy  Charge 

The  total  monthly  charge  for  energy 
will  be  the  sum  of  (1)  and  (2),  unless 


BPA  and  the  Purchaser  agree  to  bill 
based  on  a  contract  amoimt  of  energy. 

(1)  The  NLSLs  HLH  Enei^  Entitlement 
as  specified  in  the  contract  multiplied 
by  the  HLH  Energy  Rate  from  Section 
II.B. 

(2)  The  NLSLs  LLH  Energy  Entitlement 
as  specified  in  the  contract  multiplied 
by  the  LLH  Energy  Rate  from  Section 
n.B. 

1.3    Load  Variance  Charge 
The  charge  for  Load  Variance  will  be: 

The  NLSLs  Measiued  Energy  for  the 
billing  period  as  specified  in  the 
contract  multiplied  by  the  Load 
Variance  Rate  from  Section  II.C. 
If  the  customer  is  already  paying  the 

Load  Variance  Charge  on  the  NL5L  load 

through  this  or  another  rate  schedule, 

this  charge  does  not  apply. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  below. 


Acljustments,  charges,  and  special 
rate  provisions 

2002 

GRSP 

section 

Conservation    and    Renewables 

Discount  _ 

Conservation  Surcharge 

Cost  Contributions  7. 

IIA 
HA 

tlE 

Cost  Recovery  Adjustment  Clause 

Dividend  Distribution  Clause  

Flexible  NR  Rate  Option  

II.F. 
II.H. 
ILK. 

Green  Energy  Premium 

H.M 

Low  Density  Discount 

Rate  Melding  

Targeted  Adjustment  Charge  

Unauthorized  Increase  Charge  .... 

M.P. 

N.a 

il.U. 
II.V. 

B.  Full  Service  Product 

Piutiiases  of  the  core  Subscription 
Full  Service  Product  are  subject  to  the 
charges  specified  below.  ^ 

1.  New  Resource  Firm  Power 

1.1  Demand  Charge 

The  charge  for  Demand  will  be: 
The  Purchaser's  Measured  Demand  on 
the  Generation  System  Peak  as 
specified  in  the  contract  multiplied  by 
the  Demand  Rate  from  Section  II.A. 

1.2  Energy  Charge 

The  total  monthly  charge  for  energy 
will  be  the  sum  of  (1)  and  (2): 

(1)  The  Piuchaser's  HLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  HLH 
Energy  Rate  from  Section  II.B. 

(2)  The  Purchaser's  LLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  LLH  Energy 
Rate  irova  Section  II.B. 
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1.3    Load  Variance  Charge 
The  charge  for  Load  Variance  will  be: 

The  Purchaser's  Total  Retail  Load  for 
the  billing  period  multiplied  by  the 
Load  Variance  Rate  from  Section  n.C. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  below. 


Adiustments,  charges,  and  special 
rale  provisions 

200? 
GRSP 
sscDon 

Conservation    and    Renewables 

Discount 

Conaoivation  Sufcharge 

IIA 
II.B. 

lI.E. 

Coat  Recovery  Adjustment  Clause 

Dividend  Distribution  Clause 

FtoxMe  NR  Rate  Option  

II.F. 
II.H. 
II.K. 

Giean  Enerov  Pramiuni 

il.M. 

Low  Densitv  Discount 

II.P. 

RatelMeMing    . 

II.Q. 

TaigetBd  Adjustment  Charge 

Unauthorized  Increase  Charge  .... 

II.U. 
II.V. 

C.  Actual  Partial  Service  Produ 
Simple 

Purchases  of  the  core  Subscr 
Actual  Parbal  Service  Product- 
are  subject  to  the  charges  speci 
below. 

ct— 

iption 

—Simple 

fied 

1.  New  Resource  Firm  Power 

1.1  Demand  Charge 

The  charge  for  Demand  vidll  be: 
(The  Purchaser's  Demand  Entitlement 
multiplied  by  a  Demand  Adjuster)  as 
specified  in  the  contract  multiplied  by 
the  Demand  Rate  from  Section  n.A. 

1.2  Energy  Charge 

The  total  monthly  charge  for  «ieigy 
will  be  the  sum  of  (1)  and  (2): 

(1)  The  purchaser's  HLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  HLH 
Energy  Rate  from  Section  II.B. 

(2)  The  purchaser's  LLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  LLH  Energy 
Rate  from  Section  ILB. 

1.3  Load  Variance  Charge 

The  charge  for  Load  Variance  will  be: 
The  purchaser's  Total  Retail  Load  for 
the  billing  period  multiplied  by  the 
Load  Variance  from  Section  n.C. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  below. 


Adjustments,  chargm,  and  special 
rate  provisionft 

2002 

GRSP 

section 

Consan«tion    and    Renewaiiies 

Discount 

Conservation  Surcharge 

II.A. 
II.B. 

Cost  Contributions 

lI.E. 

Cost  Recovery  Adjustment  Clause 

Dividend  Distribution  Clause 

Flenble  NR  Rate  Option  

II.F. 
II.K. 

Green  Energy  Premium 

Low  Density  Discount 

Rate  IMeWng  _ 

Targeted  Adjustment  Charge 

Unauthorized  Increase  Charge  .... 

Il.M. 
II.P. 
11.0. 
II.U. 
II.V. 

Adjustments,  charges,  and  special 
rate  provisions 


D.  Actual  Partial  Service  Product — 
Complex 

Purchases  of  the  core  Subscription 
Actual  Partial  Service  Product — 
Complex  are  subject  to  the  charges 
specked  below. 

1.  New  Resource  Firm  Power 

1.1  Demand  Charge 

The  charge  for  Demand  Mdll  be: 
(The  {purchaser's  Demand  Entitlemait 
multiplied  by  a  Demand  Adjuster)  as 
specified  in  the  contract  multiplied  by 
the  Demand  Rate  from  Section  II.A. 

1.2  Energy  Charge 

The  total  monthly  charge  for  energy 
will  be  the  sum  of  (1)  and  (2): 

(1)  The  Purchaser's  HLH  Energy 
Entitlement  as  specified  in  the 

.  contract  multiplied  by  the  HLH 
Energy  Rate  from  Section  II.B.  . 

(2)  The  Purchaser's  LLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  LLH  Energy 
Rate  from  Section  II.B. 

1.3  Load  Variance  Charge 

The  charge  for  Load  Variance  will  be: 
The  Purchaser's  Total  Retail  Load  for 
the  billing  period  multiplied  by  the 
Load  Variance  Rate  from  Section  n.C. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  befow. 


Adjustments,  charges,  and 
rate  provisions 


Conservation    and    Renewat)le8 

Discount  

Conservation  Surcharge 

Cost  Contritxitions 

Cost  Recovery  Adjustment  Clause 
Dividend  Distritxjtion  Clause  ........ 

Excess  Factoring  Charge 

Flexible  NR  Rate  Option  

Green  Energy  Premium 

Low  Der^ty  Discount 


2002 

GRSP 

section 


II.A. 
II.B. 
lI.E. 
II.F. 
II.H. 
ILL 
II.K. 
Il.M. 
II.P. 


Targeted  Adjustment  Charge  ... 
UnauttKKized  Increase  Charge 


2002 

GRSP 

section 


II.Q. 
II.U. 
II.V. 


E.  Block  Product 

Purchases  of  the  core  Subscription 
Block  Product  are  subject  to  the  charges 
specified  below. 

1.  New  Resource  Firm  Power 

1.1.  Demand  Charge 

The  charge  for  Demand  will  be: 

The  Purchaser's  Demand  Entitlement  as 
specified  in  the  contract  multiplied  by 
the  Demand  Rate  from  Section  II.A. 

1.2.  Energy  Charge 

The  total  monthly  charge  for  energy 
shall  be  the  sum  of  (1)  and  (2): 

(1)  The  Purchaser's  HLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  HLH 
Energy  Rate  bam  Section  n.B. 

(2)  The  Purchaser's  LLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  by  the  LLH  Energy 
Rate  from  Section  II.B. 

1.3    Load  Variance  Charge 

Not  applicable  to  Block  purchases 
unless  the  customer  is  also  purchasing 
another  product  to  which  Load  Variance 
is  applicable  as  specified  by  contract. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  below. 


Adjustments,  charges,  and  special 
rate  provisions 


Conservation  and  Renewables 
Discount 

Conservation  Surcharge 

Cost  Contributions 

Cost  Recovery  Adjustment  Clause 

DividerKi  Distribution  Clause  

Ftoxibto  NR  Rate  Option 

Green  Energy  Premium 

Low  Density  Discount 

Rate  Melding  

Stepped  Up  Multiyear  Block 
(SUMY)  

Targeted  Adjustment  Charge 

Unauthorized  Increase  Ctiarge  .... 


2002 
GRSP 
section 


II.A 
ILB. 
II.E. 
II.F. 
II.H. 
ILK. 
Il.M. 
II.P. 
11.0. 

ILS. 
II.U. 
II.V. 


F.  Block  Product  With  Factoring 

Purchases  of  the  core  Subscription 
Block  Product  with  Factoring  are  subject 
to  the  charges  specified  below. 
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li.  Now  Resource  Finn  Power 

1. 1.    Demand  Charge 
[Tho  cliarge  for  Demand  will  be: 

(^e  Purchaser's  Demand  Entitlement 
multiplied  by  a  Demand  Adjuster)  as 
specified  in  the  contract  multiplied  by 
the  Demand  Rate  from  Section  II.A. 

1 1.    Energy  Charge 

jrhe  total  monthly  charge  for  energy 
will  be  the  sum  of  (1)  and  (2): 
(:  iThe Purchaser's  HLH Energy 
entitlement  as  specified  in  the 
lontract  multiplied  by  the  HLH 
^ergy  Rate  bom  Section  n.B. 
0  |_The  Purchaser's  LLH  Energy 
ititlement  as  specified  in  the 
:ontract  multiplied  by  the  LLH  Energy 
*  ite  from  Section  n.B. 

Load  Variance  Charge 

^^lot  applicable  to  Block  purchases 
uj  ^ess  the  customer  is  also  piuchasing 
ai^bther  product  to  which  Load  Variance 
is  Applicable  as  specified  by  contract. 

2. 

Ri  lie  Provisions 


djustments,  Charges,  and  Special 


Adjustments,  Charges,  and  Special 
R  lie  Provisions  are  described  in  the 
2(  1^2  GRSPs.  Relevant  sections  are 
identified  below. 


Adjfistments,  charges,  and  specia) 
rate  provisions 


2002 
GRSP 
section 


arvation    and    Renewabtes 

sunt  

Cdrtservatlon  Surcharge 

C4^  Contributions 

C()$t  Recovery  Adjustment  Clause 
Dividend  Distribution  Clause  

Bss  Factoring  Charge 

tibie  NR  Rate  Option  

GrHan  Energy  Premium 

'  Density  Discount 

Ra|te  Melding  

Stftoed     Up     Multiyear    Block 

«UMY)  

Tat|eted  Adjustment  Charge 

Uni^uttiorized  Increase  Charge  .... 


G.  Block  Product  With  Shaping  Capacity 

J  *urchases  of  the  core  Subscription 
1^  Product  with  Sloping  Capacity 
'"  "lubject  to  the  charges  specified 


1.2 


shiJl 


II.A 
II.B. 
lI.E. 
II.F. 
II.H. 
It.l. 
U.K. 
II.M. 
II.P. 
II.Q. 

II.S. 
II.U. 
II.V. 


few  Resource  Firm  Power 
Demand  Charge 
le  charge  for  Demand  will  be: 
Th  al  Purchaser's  Demand  Entitlement  as 
1 1  )flcified  in  the  contract  multiplied  by 
tne  Demand  Rate  from  Section  II.A. 


(1)  The  Purchaser's  HLH  Energy 
Entitlement  as  specified  in  the 
contract  multiplied  6y  the  HLH 
Ener^^  Rate  from  Section  n.B. 

(2)  The  Purchaser's  LLH  Energy 
Entitiement  as  specified  in  the 
contract  multiplied  by  the  LLH  Energy 
Rate  from  Section  n.B. 

1.3    Load  Variance  Charge 

Not  applicable  to  Block  purchases 
unless  the  customer  is  also  purchasing 
another  product  to  which  L,oad  Variance 
is  applicable  as  specified  by  contract. 

2.  Adjustments,  Charges,  ami  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  below: 


A(^ustments,  charges,  and  special 
rate  provisions 


Consen^ation  and  Renewables 
Discount 

Conservation  Surcharge „.. 

Cost  Contributions 

Cost  Recovery  Adjustment  Clause 

Dividend  Distribution  Clause  

Flexible  NR  Rate  Option  

Green  Energy  Premium 

Low  Density  Discount 

Rate  Melding  

Stepped  Up  MuKiyear  Block 
(SUMY)  

Targeted  Adjustment  Charge  ....... 

Unauthorized  Increase  Charge  .... 


2002 
GRSP 
section 


II.A. 
II.B. 
lI.E. 
II.F. 
II.H. 
li.K. 
II.M. 
II.P. 
II.Q. 

II.S. 
II.U. 
II.V. 


Energy  Charge . 

te  total  monthly  charge  for  energy 
be  the  siun  of  (1)  and  (2): 


Section  IV.  Transmission 

AU  customers  wiU  need  to  obtain 
transmission  for  delivery  of  products 
listed  imder  this  rate  schedule  unless 
BPA's  Power  Business  Line  (PBL)  and 
the  customer  negotiate  otherwise  at  time 
of  sale.  Regulation  and  Frequency 
Response  may  have  to  be  purchased  for 
NLSLs. 

IP-412 

Industrial  Firm  Power  Rate 

Section  I.  Availability 

This  schedule  is  available,  in 
conjunction  with  the  IPTAC,  to  BPA's 
direct  service  industrial  (DSI)  customers 
for  Firm  Power  to  be  used  in  thefr 
industrial  operations.  DSIs  that 
piuchase  power  under  contracts  for 
which  power  deliveries  begin  on  or  after 
October  1,  2001  (2002  Contracts),  are 
eligible  to  purchase  under  this  rate 
schedule  for  up  to  a  five-year  period. 

This  rate  schedule  superseoes  the  IP- 
96  rate  schedule,  which  went  into  effect 
-October  1, 1996.  Sales  under  the  ^-02 
rate  schedule  are  subject  to  BPA's  2002 
General  Rate  Schedule  Provisions  (2002 
GRSPs)  and  billing  process. 


Section  n.  Rates  Tables 

The  rates  for  the  IP  Firm  Power 
product  are  identified  below. 

A.  Demand  Rate  for  AU  IP/IPTAC 
Products 

1.  Flat  Rate  Demand  for  FY  2002  « 
through  2006 

1.1    Applicability 

These  rates  apply  to  eligible 
customers  purchasing  power  for  aU  five 
years  of  the  rate  period. 


1.2    Rate  Table 


Applk:able  months 


January — ...„, $2.14 

Febmary  ggs 

March i.ge 

April „.  1.37 

May 132 

June ..„ i,gg 

July   - ,., ......  2.12 

August 2.44 

September ^ 2.28 

Octotier ; ^90 

November 2!31 

December 2.40 


Rate 
(kW-mo) 


B.  Energy  Rate 

1.  Monthly  Energy  Rates  for  FY  2002 
Through  FY  2006 

1.1  AppUcability 

These  energy  rates  are  to  be  combined 
with  one  of  the  two  IP  Targeted 
Adjustment  Charges  specified  in  Section 

2.2  or  3.2  below. 

1.2    Rate  Table 


Applkable  months 


January  ... 
February  . 

March 

ApfN 

May 

June 

July  

August 

September 
October  .... 
November 
December 


LLH 


(mills/ 
kWh) 


21.49 
20.37 
19.61 
14.07 
13.63 
16.93 
2128 
31.66 
22.51 
19.10 
22.99 
23.82 


15.87 
1527 
14.52 
10.98 
9.44 
11.04 
18.03 
21.65 
21.83 
15.78 
20.20 
20.10 


2.  Monthly  Energy  Rates  for  FY  2002 
Through  FY  2006  for  IPTAC  (23.5  mills) 

2.1  These  rates  apply  to  the  eligible 
customers  purchasing  power  under  this 
rate  schedule  for  all  five  years  of  the  rate 
period. 

2.2  A  charge  of  2.02  mills  shall  be 
added  to  each  IP  energy  rate  in  the  Rate 
Table  in  1.2  above. 
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3.  Monthly  Energy  Rates  for  FY  2002 
Through  FY  2006  for  IPTAC  (25.0  mills) 

3.1  These  rates  apply  to  the  eligible 
customers  purchasing  power  under  this 
rate  schedule  for  all  five  years  of  the  rate 
period. 

3.2  A  charge  of  3.52  mills  shall  be 
added  to  each  IP  energy  rate  in  the  Rate 
Table  in  1.2  above. 

C  Load  VariuoB  Kate 

The  Load  Variance  rate  for  FY  2002 
through  FY  2006  appUes  to  all 
customers  purchasing  power  under  this 
rate  schedule  unless  specifically 
excluded  in  Section  in  below.  The  rate 
for  Load  Variance  is  0.8  mills/kWh. 

Section  ID.  Billing  Factors  and 
Adjustments  for  Each  IP  Product 

This  rate  schedule  i;uatains  two    . 
subsections,  ccHiesponding  to  the 
products  to  which  this  rate  schedule 
applies.  Only  the  firm  take-or-pay  Block 
Product  is  available  under  these  rate 
schedules. 
SECTION  III.A.    DSI  Customers  Who 

Purchase  Under  2002  Industrial  Firm 

Power  (IP)  Contracts 
SECTION  III.B.    DSI  Customers  Who 

Purchase  Under  2002  Industrial  Firm 

PowCT  Targeted  Adjustment  Charge 

(IPTAC)  Contracts 

A.  DSI  Customers  Who  Purchase  Under 
2002  Industrial  Firm  Power  (IP) 
Contracts 

Purchases  of  power  imder  a  2002  IP 
contract  are  subject  to  the  charges 
specified  below. 

1.  Industrial  Firm  Power 

1.1  Demand  Charge 

The  charge  for  Demand  will  be: 
The  Purchaser's  monthly  Contract 
Demand  multiplied  by  the  Demand 
Rate  from  Section  II.A. 

1.2  Enogy  Charge 

The  Total  monthly  charge  for  energy 
will  be  the  sum  of  (1)  and  (2): 

(1)  The  Purchaser's  monthly  HLH 
Contract  Energy  multiplied  by  the 
HLH  Energy  Rate  from  Section  II.B; 
and 

(2)  The  Purchaser's  monthly  LLH 
Contract  Energy  multiplied  by  the 
LLH  Energy  Rate  from  Section  n.B. 

1.3  Load  Variance  Charge 

Not  applicable  to  Block  purchases 
unless  the  customer  is  also  purchasing 
another  product  to  which  Load  Variance 
is  applicable  as  specified  by  contract. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 


2002  GRSPs.  Relevant  sections  are 
identified  below: 


Adjustments,  charges,  and  special 
rate  provisions 


Conservation  arxJ  Renewable  Dis- 
count   » 

Conservation  Surcharge 

Cost  Contributions 

Cost  Recovery  Adjustment  Clause 

Dividend  Distribution  Clause 

Green  Energy  Premium 

Rate  MeMng  

Supplemental  Contingency  Re- 
serves AdKJStment  

Unauthorized  Increase  Charge  .... 


2002 

GRSP 

section 


WA. 
II.B. 
II.E. 
II.F. 
II.H. 
II.M. 
II.Q. 

II.T. 
li.V. 


B.  DSI  Customers  Who  Piut:hase  Under 
2002  Industrial  Firm  Power  Targeted 
Adjustment  Charge  (IPTAC)  Contracts 

Purchases  of  power  under  a  2002 
IPTAC  contract  are  subject  to  the 
charges  specified  below. 

1.  Industrial  Firm  Power 

1.1  Demand  Charge 

The  charge  for  Demand  will  be: 

The  Purchaser's  monthly  Contract 
Demand  multiplied  by  the  Demand 
Rate  from  Section  II.A. 

1.2  Energy  Charge 

Energy  charges  wiU  be  calculated 
pursuant  to  the  GRSPs  IPTAC  at  the 
time  of  contract  negotiations. 

1.3  Load  Variance  Charge 

Not  applicable  to  Block  purchases 
unless  tiie  customer  is  also  purchasing 
another  product  to  which  Load  Variance 
is  applicable  as  specified  by  contract. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
2002  GRSPs.  Relevant  sections  are 
identified  below: 


Adjustments,  charges,  and  special 
rate  provisions 


Conservation  and  Rerwwable  Dis- 
count   

Conservation  Surcharge 

Cost-Based  Indexed  IP  Rate 

Cost  Contributions 

Cost  Recovery  Adjustment  Clause 

Dividend  Distribution  Clause 

Flexible  IP  Rate  Option „ 

Green  Energy  Premium 

Industrial  Firm  Power  Targeted 
Adjustment  Cttarge 

Rate  Melding  

Supplemental  Contingency  Re- 
serves Adjustment  

Unauthorized  Increase  Charge  .... 


2002 

GRSP 

section 


II.A 
II.B. 
II.C. 
II.E. 
II.F. 
II.H. 
IIJ. 
II.M. 

II.O. 
II.Q. 

n.T. 

II.V. 


Section  IV.  Transmission         ♦ 

All  customers  will  need  to  obtain 
transmission  for  delivery  of  products 
listed  under  this  rate  schedule  unless 
BPA's  Power  Business  Line  (PBL)  and 
the  customer  negotiate  otherwise  at  time 
of  sale. 

NF-02 

Nonfirm  Power  Rate  ' 

Section  I.  Availability 

This  schedule  is  available  for  the 
purchase  of  nonfirm  energy  to  be  used 
both  inside  and  outside  the  United 
States  including  sales  under  the 
Western  Systems  Power  Pool  (WSPP) 
agreements  and  sales  to  consiuners.  The 
ofier  of  nonfirm  energy  under  this 
schedule  shall  be  determined  by  BPA. 

This  rate  schedide  supersedes  the 
NF-96  schedule,  which  went  into  effect 
on  October  1. 1996.  Sales  under  the  NF- 
02  rate  schedule  are  subject  to  BPA's 
2002  General  Rate  Schedule  Provisions 
(2002  GRSPs).  For  sales  under  this  rate 
schedule,  bills  shaU  be  rendered  and 
payments  due  pursuant  to  BPA's  2002 
GRSPs  and  billing  process. 

Section  27.  Rates,  Billing  Factors,  and 
Adjustments 

The  average  cost  of  nonfirm  energy  is 
24.98  mills/kWh.  The  NF-02  rate 
schediile  provides  for  upward  and  . 
downward  pricing  flexibility  from  this 
average  nonfirm  energy  cost. 

A.  Rates  for  Nonfirm  Energy 

1.  Standard  Rate 

The  Standard  rate  is  any  ofiiered  rate 
not  to  exceed  29.98  mills/kWh. 

2.  Market  Expansion  Rate 

The  Market  Expansion  rate  is  any 
offered  rate  below  the  Standard  rate  in 
effect.  BPA  may  have  one  or  more 
Market  Expansion  rates  in  effect 
simultaneously. 

3.  Incremental  Rate 

The  Incremental  Rate  is  the 
Incremental  Cost  of  energy  plus  2.00 
mills/kWh,  where  the  Incremental  Cost 
is  defined  as  all  identifiable  costs 
(expressed  in  mills/kWh)  that  BPA 
would  have  avbided  had  it  not 
produced  or  purchased  the  energy  being 
sold  under  this  rate. 

4.  Contract  Rate 

The  Contract  Rate  is  24.98  mills/kWh. 

B.  Billing  Factor  for  Nonfirm  Energy 

The  billing  foctor  for  nonfirm  energy 
purchased  under  this  rate  schedule  shall 
be  the  Measiu«d  Energy  unless 
otherwise  specified  by  contract. 


Adjustments  for  Nonfirm  En«gy 

(Ml  adjustments  are  described  in  the 
2D 02  GRSPs.  The  applicable  sections  are 
i^Msntified  for  each  adjustment. 
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Afyusbnents,  charges,  and  special 
rate  provisions 


C  c  St  Contributions 

Li  r  authorized  Increase  Charge 


2002 
GRSP 
section 


lI.E. 
II.V. 


S  E  ction  HI.  Determination  of  the 
^  tplicable  NF  Rate 

\ny  time  that  BPA  has  nonfirm 
e  I3i;gy  for  sale,  the  Standard  rate,  the 
K :  urket  Expansion  rate,  the  Incremental 
rale,  the  Contract  rate,  or  any 
copibination  of  these  rates  may  be  in 
enact. 


A. 


Standard  Rate 


The  Standard  rate  is  available  for  all 
p  J  rchases  of  nonfirm  energy. 

B  Market  Expansion  Rate 

1.  Application  of  the  Market  Expansion 
Rite 

'  rhe  Market  Expansion  rate  applies 
woen  BPA  determines  that  all  markets 
a1  the  Standard  rate  have  been  satisfied 
aj  i  1  BPA  offers  additional  nonfirm 
eiisigy. 

2.  Market  Expansion  Rate  Qualification 
C-teria 

'.  a  order  to  purchase  nonfirm  energy 
at  he  Market  Expansion  rate,  a 
pi  I  rchaser  must: 

1 1.  'Have  a  displaceable  resoiut:e, 
dj  splaceable  purchase  of  electricity;  or 

b.  Be  an  end-user  load  with  a 
dJ  ^laceable  alternative  fuel  source.  In 
a(  Ipition,  a  purchaser  must  demonstrate 
011^  of  the  following: 

Shutdown  or  reduction  of  the 
[put  of  the  displaceable  resource 
ated  with  that  purchase,  in  an 
iimt  equal  to  the  amount  of  Market 
ansion  rate  energy  piut:hased;  or 
Reduction  of  a  displaceable 

;e  and  the  output  of  the  resoiirce 
iated  with  that  purchase,  in  an 
amjount  equal  to  the  amount  of  Market 
E:  [pension  rate  energy  purchased;  or 
Shutdown  or  reduction  of  the 
tified  output  of  the  resource(s) 

~y  in  an  amoimt  equal  to  the 
iimt  of  Market  Expansion  rate  energy 
piilchased  (for  example,  the  purchase 
m  ^  be  used  to  run  a  pumped  storage 
uiiit);or 

Decrease  of  an  end-user  alternate 
fu  el  source  in  an  amount  equivalent  to 
th  B  amount  of  Market  Expansion  rate 
en  drgy  purchased. 


3.  Eligibility  Criteria  for  Market 
Expansion  Rate 

a.  When  only  one  Market  Expansion 
rate  is  offered: 

Purchasers  satisfying  the  Market 
Expansion  Rate  Qualifying  Criteria 
specified  in  Section  III.B.2  above,  who 
piuchased  nonfirm  energy  directly  from 
BPA,  are  eligible  to  purchase  power 
under  the  Market  Expansion  rate  offered 
if  the  decremental  cost  of  the  qualifying 
resource,  piux:hase,  or  qualifying 
alternative  fuel  source  is  lower  than  the 
Standard  rate  in  effect  plus  2.00  mills/ 
kWh. 

Purchasers  qualifying  under  Section 
III.B.2  who  purchase  nonfirm  energy 
through  a  third  party  are  eligible  to 
purchase  power  imder  the  Market 
Expansion  rate  offered  if  the  cost  of  the 
qualifying  alternative  fuel  source  is 
lower  than  the  Standard  rate  in  effect 
plus  4.00  mills/kWh. 

b.  When  more  than  one  Market 
Expansion  rate  is  offered: 

Piuchasers  qualifying  under  Section 
III.B.2  who  purchase  nonfirm  energy 
directly  from  BPA  are  eligible  to 
piux:hase  power  imder  the  Market 
Expansion  rate  if  the  decremental  cost 
of  the  qualifying  resource,  purchase,  or 
qualifying  alternative  fuel  source  is 
lower  than  the  Standard  rate  in  effect 
plus  2.00  mills/kWh.  The  rate 
applicable  to  a  purchaser  will  be  the 
highest  Market  Expansion  rate  offered 
that  is  below  the  purchaser's  qualifying 
decremental  cost  minus  2.00  mills/kWh. 

C.  Incremental  Rate 

The  Incremental  rate  applies  to  sales 
of  energy: 

1.  That  is  produced  or  purchased  by 
BPA  concurrently  with  the  nonfirm 
energy  sale; 

2.  That  BPA  may  at  its  option  not 
produce  or  purchase:  and  3.  that  has  an 
Incremental  Cost  greater  than  the 
Standard  rate  (plus  the  Intertie  Charge, 
if  applicable)  minus  2  mills. 

D.  Contract  Rate 

The  Contract  rate  applies  to  contracts 
(except  power  sales  contracts  offered 
pursuant  to  Sections  5(b),  5(c),  and  5(g) 
of  the  Northwest  Power  Act)  that  refer 
to  the  Contract  rate: 

1.  For  sale  of  nonfirm  energy;  or 

2.  For  determining  the  value  of 
energy. 

E.  Western  Systems  Power  Pool 
Transactions  (WSPP) 

BPA  may  make  available  nonfirm 
energy  for  transactions  imder  the  WSPP 
agreement.  WSPP  sales  shall  be  subject 
to  the  terms  and  conditions  specified  in 
the  WSPP  agreement  and  will  be 
consistent  with  regional  and  public 


preference.  The  rate  for  transactions 
under  the  WSPP  agreement  is  any  rate 
within  the  limits  specified  by  the 
Standard,  Market  Expansion,  and 
Incremental  rates  but  may  not  exceed 
the  maximum  rate  specified  in  the 
WSPP  agreement.  The  rate  for  WSPP 
sales  may  differ  from  the  actual  rate     * 
offered  for  non-WSPP  transactions  in 
any  hour.  The  rate  for  WSPP 
transactions  is  independent  of  any  other 
rate  offered  concurrently  imder  this  rate 
schedule  outside  the  agreement. 

F.  End-User  Rate 

BPA  may  agree  to  a  rate  formula  for 
nonfirm  energy  piut:hases  by  end-users. 
-  Such  rate  or  rate  formula  will  be  within 
the  limits  specified  for  the  Standard  and 
Market  Expansion  rates  but  may  differ 
from  tiic  actudi  Idles  offered  during  any 
hour. 

Section  IV.  Delivery 

A.  Rate  of  Delivery 

BPA  shall  determine  the  amoimt  of 
nonfirm  energy  to  be  made  available  for 
each  hour.  Such  determination  shall  be 
made  for  each  applicable  nonfirm 
energy  rate. 

B.  Guaranteed  Delivery 

1.  Availability 

BPA  will  determine  the  amount  and 
duration  of  nonfirm  energy  to  be  offered 
on  a  guaranteed  basis.  Such  daily  or 
hourly  amounts  may  be  as  small  as  zero 
or  as  much  as  all  the  nonfirm  energy 
that  BPA  plans  to  offer  for  sale  on  such 
days. 

2.  Conditions 

Scheduled  amounts  of  guaranteed 
nonfirm  energy  may  not  be  changed 
except: 

a.  When  BPA  and  the  piut:haser 
mutually  agree  to  increase  or  decrease 
the  scheduled  amounts;  or 

b.  When  BPA  must  reduce  nonfirm 
energy  deliveries  in  order  to  serve  firm 
loads. 

Section  V.  Transmission 

All  customers  will  need  to  obtain 
transmission  for  delivery  of  products 
listed  under  this  rate  schedule  unless 
BPA's  Power  Business  Line  (PBL)  and 
the  customer  negotiate  otherwise  at  time 
of  sale. 

BPA'S  2002  General  Rate  Schedule 
Provisions  for  Power  Rates 

Index  General  Rate  Schedule  Provisions 

Section  I:  Adoption  ofRexnsed  Rate 
Schedules  and  General  Rate  Schedule 
Provisions 

A.  Approval  of  Rates 

B.  General  Provisions 
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C.  Late  Payment  Provisions 

D.  Notices 

Section  U:  Adjustments.  Charges,  and  Special 
Rate  Provisions 

A.  Conservation  and  Renewables  Discount 

(C&R  Discount) 

B.  Conservation  Surcharge  (PF/NR  only) 

C.  Cost-Based  Indexed  IP  Rate 

D.  Cost-Based  Indexed  PF  Rate 

E.  Cost  Contributions 

F.  Cost  Recovery  Adjustment  Clause  (CRAC) 

G.  Demand  Adjuster 

H.  Dividend  Distribution  Clause  (DDC) 

I.  Excess  Factoring  Charges 

J.  Flexible  IP  Rate  Option 

K.  Flexible  MR  Rate  Option 

L.  Flexible  PF  Rate  Option 

M.  Green  Energy  Premium 

N.  Guaranteed  Delivery  Charge  (NF  Only) 

O.  Industrial  Firm  Power  Targeted 

Adjustment  Charge  (IPTAC) 
P.  Loiw  Density  Disrnunt 
Q.  Rate  Melding 
R.  Slice  True-Up  Adjustment 
S.  Stepped  Up  Multiyear  Block  (SUMY) 
T.  Supplemental  Contingency  Reserves 

Adjustment  (SCRA) 
U.  Targated  Adjustment  Charge 
V.  Unauthorized  Increase  Charge 

Section  ID:  Definitions 

A.  Power  Products  and  Services  Offered  By 

the  Power  Business  Line  of  BPA 

1.  Actual  Partial  Service  Product — Simple/ 
Complex 

2.  Block  Product 

3.  Block  Product  with  Factoring 

4.  Block  Product  with  Shaping  Capacity 

5.  Construction,  Test  and  Stari-Up,  and 
Station  Service 

6.  Core  Subscription  Products 

7.  Customer  System  Peak  (CSP) 

8.  Full  Service  Product 

9.  Industrial  Firm  Power 

10.  Load  Variance 

11.  New  Resource  Firm  Power 

12.  Nonfirm  Energy 

13.  Priority  Firm  Power 

14.  Regulation  and  Frequency  Response 

15.  Residential  Exchange  Prt^gram  Power 

16.  Slice  Product 

B.  Definition  of  Rate  Schedule  Terms 

1.  2002  Contract 

2.  Annual  Billing  Cycle 

3.  Billing  Demand 

4.  Billing  Energy 

5.  California  Independent  System  Operator 
(California  ISO) 

6.  California  ISO  Spinning  Reserve 
Capacity 

7.  California  ISO  Supplemental  Energy 

8.  California  Power  Exchange  (California 
PX) 

9.  Contract  Demand 

10.  Contract  Energy 

11.  Control  Area 

12.  Decremental  Cost 

13.  Delivering  Party 

14.  Demand  Entitlement 

15.  Discount  Period 

16.  Dow  Jones  Mid-C  Indexes  (D)  Mid-C 
Indexes) 

17.  Electric  Power 

18.  Energy  Entitlement 

19.  Federal  System 


20.  Firm  Power  (PF-02,  IP-02.  NR-G2,  RL- 
02) 

21.  Full  Service  Customer 

22.  Generation  System  Peak 

23.  Heavy  Load  Hours  (HLH) 

24.  Inventory  Solution  Costs 

25.  Light  Load  Hour  (LLH) 

26.  Measured  Demand 

27.  Measiired  Energy 

28.  Metered  Demand 

29.  Metered  Energy 

30.  Mid-Columbia  Bus  (Mid-C  Bus) 

31.  Monthly  Federal  System  Peak  Load 
32.NP15 

33.  NWl  (California-Oregon  Border) 

34.  NW3  (Nevada-Oregon  Border) 

35.  Partial  Service  Customer 

36.  Point  of  Delivery  (POD) 

37.  Point  of  Integration  (POI) 

38.  Point  of  Interconnection  (POI) 

39.  PoinU  of  Metering  (POM) 

40.  Pre-Subscription  Contract 

41.  Purchaser 

42.  Receiving  Party    • 

43.  Retail  Access 

44.  Scheduled  Demand 

45.  Scheduled  Energy 

46.  Slice  Administrative  Costs 

47.  Slice  Revenue  Requirement 

48.  Subscription 

49.  Subscription  Contract 

50.  System  Obligations 

51.  Total  Plant  Load 

52.  Total  Retail  Load  (TRL) 

53.  Utility  Distribution  Company 

General  Rate  Schedule  Provisions 

Section  I.  Adoption  of  Revised  Rate 
Schedules  and  General  Rate  Schedule 
Provisions 

A.  Approval  of  Rates 

These  2002  Wholesale  Power  Rate 
Schedules  and  General  Rate  Schedule 
Provisions  (2002  C^lSPs)  shall  become 
effective  upon  interim  approval  or  upon 
final  confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
(FERC).  Bonneville  Power 
Administration  (BPA)  has  requested  that 
FERC  make  these  rates  and  2002  GRSPs 
effective  on  October  1,  2001,  for 
customers  who  are  billed  by  BPA  on  a 
calendar  month  basis  and  on  the  first 
day  of  the  first  billing  month  following 
that  date  for  all  other  customers.  All  rate 
schedules  shall  remain  in  effect  imtil 
they  are  replaced  or  expire  on  their  own 
terms.  / 

B.  General  Provisions 

These  2002  Wholesale  Power  Rate 
Schedules  and  the  2002  GRSPs 
associated  with  these  schedules 
supersede  BPA's  1996  rate  schedules 
(which  became  effective  October  1, 
1996)  to  the  extent  stated  in  the 
Availability  section  of  each  rate 
schedule.  These  schedules  and  2002 
GRSPs  shall  be  applicable  to  all  BPA 
contracts,  including  contracts  executed 
both  prior  to,  and  subsequent  to, 


enactment  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Norti^west  Power 
Act).  All  sales  imder  these  rate 
schedules  are  subject  to  the  following 
acts  as  amended:  The  Bonneville  Project 
Act,  the  Regional  Preference  Act  (P.L. 
88-552),  the  Federal  Columbia  River 
Transmission  System  (FCRTS)  Act  (P.L. 
9a-454),  the  Northwest  Power  Act  ff-L. 
9&-501),  and  the  Energy  Policy  Act  of 
1992  (P.L  102-486). 

These  2002  rate  schedules  do  not 
supersede  any  previously  established 
rate  schedule  which  is  required,  by 
agreement,  to  remain  in  effect. 

If  a  provision  in  an  executed 
agreement  is  in  conflict  with  a  provision 
contained  herein,  the  former  shall 
prevaiL 

C.  Late  Payment  Provisions 

Bills  not  paid  in  full  on  or  before 
close  of  business  on  the  due  date  shall 
be  subject  to  an  interest  charge  of  one- 
twentieth  percent  (0.05  percent)  applied 
each  day  to  the  unpaid  amount.  This 
interest  charge  shall  be  assessed  on  a 
daily  basis  until  such  time  as  the  unpaid 
amotmt  is  paid  in  full. 

Remittances  will  be  accepted  without 
assessment  of  the  charges  referred  to  in 
the  preceding  paragraph  provided 
payment  was  received  on  or  before  the 
due  date.  The  due  date  is  the  20th  day 
after  the  issue  date  of  the  bill  unless  the 
20th  day  is  a  Saturday,  Sunday,  or 
Federal  holiday,  in  which  case  the  due 
date  is  the  next  business  day.  Whenever 
a  power  bill  or  a  portion  thereof  remains 
tmpaid  subsequent  to  the  due  date,  and 
after  giving  30  days'"  advance  notice  in 
writing,  BPA  may  cancel  the  contract  for 
service  to  the  Purchaser.  However,  sudi 
cancellation  shall  not  affect  the 
Purchaser's  liability  for  any  previously 
accrued  charges  under  such  contract. 

D.  Notices 

For  the  purpose  of  determining 
elapsed  time  from  receipt  of  a  notice 
applicable  to  rate  schedule  and  GRSP 
administration,  a  notice  shall  be  deemed 
to  have  been  received  at  0000  hours  on 
the  first  calendar  day  following  actual 
receipt  of  the  notice. 

Section  U.  Adjustments,  Charges,  and 
Special  Rate  Provisions 

A.  Conservation  and  Renewables 
Discount  (C&R  Discoimt) 

1.  Description  of  the  Discount 

To  encourage  and  support  the 
development  of  conservation  projects 
and  renewable  resources  in  the  Pacific 
Northwest,  BPA  is  offering  a 
Conservation  and  Renewables  Discount 
(C&R  Discount)  to  customers  piuchasing 
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V I  ider  the  Priority  Firm  (PF-02),  New 
F  ♦sources  (NR-02),  and  Residential 
IjOad  (KL-02)  rate  schedules.  Customers 
"  lasing  imder  the  Industrial  Firm 
(wer  Rate  (IP-02)  will  be  eligible  to 
B  extent  that  the  C&R  Discount  does 
It  reduce  their  effective  rate  below  the 
II  floor  rate.  Regional  public  agency 
ciistomers  with  P^Subscription 
c  DJntracts  with  collared  pricing 
p  itjvisions  may  be  eligible  for  the  C&R 
E  iscount  subject  to  contract  provisions. 
le  amount  of  the  Discount  will  be  a 
;ed  monthly  amount  based  on  the 
stomer's  forecasted  purchases  from 
vA  imder  its  Subscription  contract. 
F  Allowing  the  end  of  the  Discount 
iod  (which  is  the  end  of  the  rate 
iod  or  the  customer's  contract  term, 
ichever  comes  first),  BPA  will 
evaluate  the  cuslumer's  iuveslmeuts  in 

ible  conservation  and  renewable 
relource  projects  during  the  Discount 
P  *iod.  AJay  customer  that  has  not  spent 
ai  least  as  much  money  on  eligible 
aciivities  as  the  cimiulative  discoimt 
received  from  BPA  must  reimburse  the 
d  |ference  to  BPA. 

2  Calcidation  and  Application  of  the 
Dp^coimt 

/erview  of  the  Discount 

he  C&R  Discount  will  be  included  as 
ed  dollar  credit  in  the  monthly 
er  bill  of  each  participating 
ci^  ;tomer.  The  credit  will  equal  the 
a  I  itomer's  forecasted  average  monthly 
Subscription  contract  (in  megawatts) 
w  ikltiplied  by  the  unit  discount. 
(Because  the  average  contract  is  used, 
th0  discoimt  does  not  vary  by  month). 

b.  betermination  of  the  "Unit  Discount" 

The  unit  discoimt  will  equal  0.5  mills 
p4!f  kilowatthour  (kWh). 

c.  Determination  of  Individual  Customer 
Discounts 

fc\t  a  participating  customer  buying 
er  from  BPA  under  a  Subscription 
cc  ^tract  for  the  entire  five-year  rate 
pd^od,  BPA  will  determine  the  monthly 
d<  tllar  discount  by  multiplying  the 
customer's  forecasted  average  monthly 
pbw^r  consumption  over  the  rate  period 
by  the  unit  discoimt. 

ual  Review  of  Individual 
omer  Discounts 

kt  least  30  days  prior  to  the  start  of 
eadh  fiscal  year,  customers  will  submit 
adjustments  to  the  section  c  monthly 
di  itounts  based  on  changes  to  the 
cu  s  tomers  load  as  specified  in  their  BPA 
CO  [  tract. 

,  t  ipplication  of  the  Discount 

Ihe  C&R  Discount  will  be  applied 
afl  ( r  BPA  has  determined  all  other 


charges  and  credits  on  the  participating 
customer's  power  bill. 

BPA  will  provide  the  discount  even  in 
those  months  when  the  discount 
amount  is  larger  than  the  customer's 
total  power  bill  amount. 

3.  Qualifying  Expenditures 

Participating  customers  shall  record 
all  qualifying  expenditures  to  ensure 
full  credit  for  their  conservation  and 
renewable  resource  activities. 
Qualifying  expenditures  are  those  that 
meet  technical  standards  developed  by 
the  Regional  Technical  Forum  as 
approved  by  BPA. 

Although  BPA  will  provide  the  credit 
on  a  monthly  basis,  the  customer  has  no 
obligation  to  adhere  to  any  particular 
expenditure  pattern.  To  retain  the  full 
disccunt  provided  by  BPA,  the 
participating  customer  must  make 
qualifying  expenditures  during  the 
Discount  Period  in  an  amount  equal  to, 
or  exceeding,  the  cumulative  CaJl 
Discount  received  from  BPA  during  the 
Discount  Period. 

4.  Reporting 

a.  Interim  Conservation  and  Renewable 
Reports 

Participating  customers  shall  submit 
to  BPA  annual  Interim  Conservation  and 
Renewable  Reports  at  the  end  of  each 
fiscal  year  of  the  rate  period  (i.e.,  10/01/ 
01  to  9/30/02;  10/01/02.  to  9/30/03; 
etc.).  The  Interim  Report  shall  show  the 
customer's  cumulative  discounts 
received  to  date  and  their  cumulative 
qualifying  expenditures.  If  the  report 
shows  that  the  customer's  qualifying 
expenditures  are  less  than  or  equal  to  its 
discount  receipts  by  5  percent  or  more, 
the  customer  must  indicate  in  its  report 
how  it  plans  to  adjust  its  expenditures 
to  ensure  that  it  will  retain  the  full 
discount  after  the  Discoimt  Period. 

b.  Final  Reconciliation  Reports 

At  the  end  of  the  Discount  Period  the 
participating  customer  shall  prepare  a 
Final  Reconciliation  Report.  This  report 
shall  be  submitted  and  received  by  BPA 
one  month  after  the  end  of  the  Discount 
Period  (November  1,  2006,  for 
participating  customers'  purchasing 
power  from  BPA  for  the  full  five-year 
rate  period). 

This  report  shall  identify: 

i.  The  cumulative  C&R  Discount  that 
the  customer  has  received  from  BPA 
during  the  Discount  Period,  and 

ii.  "fhe  total  qualifying  expenditures 
that  the  customer  has  made  during  the 
Discount  Period  segregated  into  the 
following  four  categories: 

I.  Incremental  Conservation 

n.  Renewable  Resources 

in.  Low  Income  Weatherization 


IV.  Support  Activities  (i.e.. 
administrative,  advertising,  RatD,  and 
evaluation 

c.  Certification  of  Incremental  Spending 

Each  Interim  Report  and  the  Final 
Reconciliation  Report  shall  include 
language  certifying  the  participating 
customer's  actual  incremental  spending, 
such  as: 

"[Customerl  certifies  that  the 
expenditures  documented  in  this  report 
are  incremental  increases  in  this 
organization's  budget  for  the  current 
operating  year  beyond  what  we  planned 
to  spend  absent  the  discount." 

d.  Exemption  Language  for  State  and 
Municipal  Initiatives 

If  States,  municipalities,  or  other 
governmental  bodies  in  the  BPA  service 
territory  require,  by  law  or  regulation, 
that  a  utility,  which  is  a  participating 
customer  in  the  C&R  Discount,  to 
acquire  or  invest  in  new  conservation 
and/or  a  new  renewable  resource 
project,  then  such  acquisitions  and 
investments  will  be  deemed  as 
incremental  budget  increases  for  the 
purposes  of  section  4.c.  above. 

5.  Reimbursement  ■*    ^ 

a.  Customers  Whose  Expenditures 
Exceed  the  Threshold 

No  reimbursements  are  required  of 
any  participating  customer  whose  total 
expenditures  over  the  Discount  Period 
equ^  or  exceed  the  total  cumulative 
C&R  Discount  received  from  BPA. 

b.  Customers  Whose  Expenditures  Fall 
Below  the  Threshold 

If  a  participating  customer's  Final 
Reconciliation  Report  shows  that  the 
cumulative  discount  received  finm  BPA 
exceeds  Ae  customer's  total  qualifying 
expenditures,  the  customer  may  take  an. 
additional  month  (for  a  total  of  two 
months  after  the  end  of  the  Discount 
Period)  to  make  the  necessary  qualifying 
expenditures  and  prepare  a  Revised 
Final  Reconciliation  Report  The  final 
report  is  due  to  BPA  within  two  months 
of  the  end  of  the  Discount  Period 
(December  1,  2006,  for  the  five-year 
customers).  If  the  customer's  qualifying 
expenditures  still  do  not  equal  or 
exceed  its  cumulative  discount,  the 
customer  must  reimburse  the  difference 
to  BPA.  Such  reimbursement  shall  be 
made  within  the  same  two-month  grace 
period  and  shall  be  made  using  the 
same  payment  method  as  the  customer 
uses  for  paving  its  wholesale  bill. 

BPA  will  not  assess  interest  on  any 
reimbursement  paid  within  the  two- 
month  window.  However,  any  payment 
received  after  the  due  date  (December  1, 
2006,  the  five-year  customers)  shall  be 
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subject  to  a  late  pajrment  charge  as 
described  in  their  Subscription  contract. 

6.  Revenue  Dividends 

a.  Implementation 

If  BPA  declares  that  there  is  a 
dividend  during  this  rate  period,  the 
first  $15  million  will  be  allocated  to 
conservation  and  renewable  resource 
development.  BPA  will  distribute  the 
C&R  portion  of  any  declared  dividend  in 
the  same  manner  outlined  in  this 
section  with  the  following 
modifications: 

1.  In  order  to  receive  their  portion  of 
the  C&R  dividend,  customers  must  be 
actively  participating  in  the  basic  C&R 
Discoimt  effort;  and 

2.  Participating  customers  must  spend 
two  dollars  on  eligible  activities  to 
receive  one  dollar  of  their  dividend 
share  (i.e.,  any  C&R  dividend  will  be 
leveled  on  a  2  for  1  basis). 

3.  Tae  imit  discount  for  participating 
customers  receiving  the  dividend  will 
set  at  $0.75  per  KfWh  during  the  months 
the  dividend  is  in  effiect. 

B.  Conservation  Surcharge  (PF/NR 
Only) 

The  Conservation  Siucharge,  where 
implemented  shall  be  applied  in 
accordance  with  relevant  provisions  of 
the  Northwest  Power  Act,  BPA's  current 
conservation  surcharge  policy,  and  the 
customer's  power  sales  contract  with 
BPA.  The  PF  and  NR  rate  schedules  are 
subject  to  the  Conservation  Surcharge. 

C.  Cost-Based  Indexed  IP  Rate 

The  Cost-Based  Indexed  IP  Rate 
option  shall  be  offered  at  BPA's 
discretion  to  a  DSI  Purchaser  who 
makes  a  contractual  commitment  to 
purchase  power  for  all  five  years  of  the 
rate  period  from  BPA  that  is  subject  to 
ihe  IP  Targeted  Adjustment  Charge 
(JPTAC).  The  charges  and  biUing  factors 
under  this  option  shall  be  specified  by 
BPA  at  the  time  the  Administrator  offers 
to  make  power  available  to  a  Purchaser 


imder  this  option.  The  actual  charges 
and  billing  factors  will  be  mutually 
agreed  to  by  BPA  and  the  Purchaser. 
The  following  criteria  will  be  used  in 
establishing  any  flexible  rate: 

1.  Equivalent  Net  Present  Value 
Revenues:  Forecasted  revenues  fi'om  a 
Purchaser  imder  this  rate  option  must 
be  equivalent  to  or  greater  than,  on  a  net 
present  value  basis,  the  revenues  BPA 
would  have  received  had  the  EPTAC 
specified  in  the  IP-02  rate  schedule 
been  applied  to  the  same  sales. 

2.  Risk  Adjustments:  Risk,  both  credit 
risk  associated  with  individual 
customers  and  price  risk  associated  with 
power  and  commodity  prices,  will  be 
factors  in  establishing  any  flexible  rate 
option.  Creditworthiness  will  be 
determined  by  BPA  consistent  with 
prevailing  business  standards,  and 
applied  consistently  to  each  customer. 
Such  credit  risks  will  be  dealt  with 
through  a  "margin  deposit"  expense 
charge  built  into  the  rates,  or  other 
methods  acceptable  to  BPA. 

3.  Industry  Index:  The  Cost-Based 
Indexed  IP  Rate  will  be  adjusted  on  a 
regular  basis  consistent  with  a 
negotiated  cash  or  financial  index. 
Adjusting  the  price  of  the  Cost-Based 
Indexed  IP  Rate  with  the  fluctuations  in 
a  world  aluminum  price  index  would  be 
one  use  of  an  industry  index. 

4.  Lower  Rate  Limit  and  Upper  Rate 
Limit:  A  lower  and  upper  rate  limit  will 
bound  the  Cost-Based  Index  and 
establish  the  minimum  and  maximum 
prices  to  be  charged  during  the  contract 
period. 

D.  Cost-Based  Indexed  PF  Rate 

The  Cost-Based  Indexed  PF  Rate  will 
be  offered  to  all  firm  load  requirements 
customers  who  wish  to  convert  their 
applicable  PF  rate  under  their  contracts 
to  a  market-indexed  or  floating  price 
adjusted  for  BPA's  risk.  The  following 
are  features  of  this  rate: 

1.  BPA  and  the  customer  will  choose 
during  contract  negotiations  a  mutually 


agreed  reference  point  and  sponsor  for 
the  index  used.  For  example,  the 
California-Oregon  border  (location)  and 
the  Dow  Jones  cash  or  the  New  York 
Mercantile  Exchange  futures  (sponsor), 
or  some  other  combination  to  arrive  at 
an  agreed  upon  index. 

2.  BPA  will  base  the  index  pricing  on 
a  current  market  forecast  of  the  market 
index  referenced.  The  expected  Net 
Present  Value  (NPV)  revenue  of  the 
forecast  index  prices  will  be  adjusted  by 
a  HLH  and  a  LLH  Market  Index  Monthly 
Adjustment  (MIMA)  to  equal  the 
expected  NPV  of  the  applicable  PF  rates. 
The  MIMA  reflects  BPA's  PF  equivalent 
expected  revenues  at  the  time  the 
contract  is  signed,  including  an 
insurance  premium  to  ensiue  revenue 
sufficiency. 

3.  Customers  must  select  this  rate  for 
the  term  of  their  Subscription  contract 
that  the  2002-2006  rate  period  covers. 
Customers  who  choose  a  contract  length 
of  less  than  five  years  and  wish  to  renew 
will  be  subject  to  rates  established 
imder  a  new  rate  case. 

4.  Billing  will  be  based  on  the  index's 
average  of  the  last  15  days  of  closing  or 
posted  daily  prices  at  the  reference 
point.  The  MIMA  will  be  calculated  as 
follows: 

Index  =  average  of  last  15  days  of  closing  or 
posted  daily  prices  at  the  reference  point. 

PF  =  monthly  PF  HLH  or  LLH  energy  rate 

Cost  of  Insurance  =  The  premium  on  a 
physical  and  financial  instrument  used  to 
mitigate  the  risk. 

MIMA  =  Index  -  PF+Ck)8t  of  Insurance 

E.  Cost  Contributions 

BPA  has  made  the  following  resource 
cost  determinations: 

1.  The  forecasted  average  cost  of 
resources  available  to  BPA  imder 
average  water  conditions  is  19.12  mills/ 
kWh. 

2.  The  approximate  cost  contribution 
of  different  resource  categories  to  each 
rate  schedule  is  as  shown  in  Table  A: 


Table  A 

Rate  schedule 

Resource  cost  contribution 

Federal  base 
system* 

Exchange* 

New  resources* 

PF 

100 
52.86 
52.86 

0 

43.66 
43.66 

0 

IP 

3.48 

NR 

3.48 

*ln  pefcertt. 


F.  Cost  Recovery  Adjustment  Clause 
(CRAC) 

The  CRAC  is  an  upward  adjustment  to 
posted  power  rates  for  Subscription 


sales  on  a  temporary  basis  if  Actual 
Accumulated  Net  Revenues  (AANR)  in 
the  generation  function  fall  below  a 
threshold  level. 


The  CRAC  applies  to  power 
customers  under  these  firm  power  rate 
schedules:  Priority  Firm  Power 
[Preference  (PF  excluding  Slice), 
Exchange  Program,  and  Exchange 
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Siibscriptioril,  IP-02,  including  under 
til 3 IPTAC  and  Cost-Based  Index  Rate, 
FIr^2  including  the  financial  portion  of 
aiiy  Residential  Exchange  Settlement 
urtder  this  rate  schedule,  NR-02,  and 
SUbscnption  purchase  under  EPS.  The 
CIRAC  does  not  apply  to  Pre- 

hscription  rates  or  Slice  purchases. 

Fomuda  for  the  Calculation  of  the 
irenue  Amount  and  CRAC  Percentage 

If  the  AANR  in  any  fiscal  year  2001 
jough  2004  falls  below  the  CR^C 
eshold  for  that  same  fiscal  year,  the 
^C  triggers,  and  rates  will  be 
increased  for  a  12-month  period 
higinning  the  following  April.  The 
R  e  venue  Amount  will  be  determined  by 
tl  i(  i  following  formula: 
R  3  irenue  Amoimt  is  the  lower  of: 
C  =  AC  Threshold— AANR;  or 
T :  e  annual  Maximum  Planned 

Recovery  Amount,  shown  in  Table  B 
>elow. 


2001 
20d2 
26(13 
2(<4 
2(<i5 


Where  Revenue  Amoimt  is  the 
amount  of  additional  revenue  that  an 
increase  in  rates  under  CRAC  is 
intended  to  generate  diu-ing  the  period 
that  the  rate  increase  is  effective. 

Where  CRAC  Threshold  is  the  "trigger 
point"  for  invoking  a  rate  increase 
under  the  CRAC.  The  threshold  is  pre- 
specified  for  the  end  of  fiscal  years     , 
2001,  2002.  2003,  2004,  and  2005  in 
Table  B. 

Where  AANR  is  generation  function 
net  revenues,  as  accumulated  since 
1998,  at  the  end  of  each  of  the  fiscal 
years  2001  through  2005.  Net  revenues 
for  any  given  fiscal  year  are  accrued 
revenues  less  accrued  expenses,  in 
accordance  with  Generally  Accepted 
Accounting  Practices.  Only  generation 
function  revenues  and  expenses,  which 
is  to  say  accrued  revenues  and  accrued 
expenses  that  are  associated  with  the 
production,  acquisition,  marketing,  and 
conservation  of  electric  power,  will  be 

Table  B 


included  in  determinations  under  the 
CRAC.  Accrued  revenues  and  expenses 
of  the  transmission  function  are 
excluded.  The  determination  of  AANR 
will  be  confirmed  by  BPA's 
independent  auditing  firm. 

Where  Maximum  Planned  Recovery 
Amount  is  the  maximum  amount 
plaimed  to  be  recovered  through  the 
CRAC  beginning  in  April  following  the 
end  of  a  fiscal  year  in  which  the  AANR 
falls  below  the  CRAC  Threshold. 

If  the  AANR  in  fiscal  year  2005  falls 
below  the  CRAC  Threshold,  the  CRAC 
triggers,  and  rates  will  be  increased  for 
a  six-month  period  begiiming  the 
following  April.  The  Revenue  Amount 
will  be  determined  by  the  following 
formula: 

Revenue  Amount  is  the  lower  of: 
(CRAC  Threshold -AANR)  divided  by 

2;  or  $87.5  million  ($1 75  million 

divided  by  2) 


Fiscal  year 


I       Maximum 
CRAC  thresh-  >   planned  recov- 


old  (AANR,  $ 
millions) 


-350 
-350 
-200 
-200 
-200 


ery  amount  (be- 
ginning fol- 
lowing April) 


125 
135 
150 
150 
87.5 


( >nce  the  Revenue  Amoimt  is 
dv  ennined,  that  amount  will  be 
C(  iiverted  to  the  CRAC  Percentage.  The 
Q  { AC  Percentage  is  the  percentage 
increase  in  each  of  the  firm  power  rate 
sc  hedules  listed  above.  This  percentage 
w  \l  be  applied  for  a  period  of  time  to 
generate  the  additional  (CRAC)  revenue. 
Tk^  CRAC  Percentage  will  be 
determined  by  the  following  formiUa: 
C^IAC  Percentage  = 
R^tenue  Amoimt 
Dmded  by 

VC  Revenue  Basis, 

inhere  CRAC  Revenue  Basis  is  the 

I  generation  revenue  for  the  loads 
ijject  to  CRAC.  plus  any  Slice  loads, 
fqi-lthe  fiscal  year  in  which  the  CRAC 
in^blementation  begins,  based  on  the 
th«i  most  current  revenue  forecast. 

ach  non-Slice  product's  total  charge 
fo:  energy,  demand  and  load  variance 
wi  ik  be  increased  by  this  CRAC 
Peipentage  amount. 

2.  iRAC  Adjustment  Timing 

%  January  of  each  year  of  the  rate 
period,  the  Administrator  will 
determine  whether  the  AANR  at  the  end 
of  t  le  preceding  fiscal  year  fell  below 


the  CRAC  Threshold.  If  the  AANR  is 
below  the  CRAC  Threshold,  the 
Administrator  will  propose,  in  January, 
to  increase  applicable  rates  effective  in 
the  following  April.  The  adjustment  is 
applied  to  power  deliveries  begirming 
April  1.  Any  such  increase  beginning  in 
fiscal  years  2002-2005  remains  in  effect 
through  March  of  the  following  year.  An 
increase  begiiming  in  the  final  fiscal 
year  of  the  rate  period  (2006)  will 
remain  in  effect  through  September 
2006. 

3.  CRAC  Notification  Process 

BPA  shall  follow  the  following 
notification  procedures: 

a.  Financial  Performance  Status  Reports 

By  no  later  than  August  31  of  each 
year,  BPA  shall  post  on  its  electronic 
information  access  site  (World  Wide 
Web)  a  forecast  of  AANR  attributable  to 
the  generation  function  for  the  fiscal 
year  ending  September  30.  By  no  later 
than  December  1  of  each  year,  BPA  shall 
also  post  on  its  World  Wide  Web  site 
the  unaudited  AANR. 


b.  Notice  of  CRAC  Trigger 

BPA  shall  notify  all  customers  and 
rate  case  parties  on  or  about  January  15 
in  each  of  the  fiscal  years  2002-2006,  if 
the  AANR  fell  below  the  CRAC 
Threshold  for  that  fiscal  year  and  rates 
will  be  adjusted  under  the  CRAC.  (If  the 
December  unaudited  AANR  report  for 
the  generation  function  indicated  that 
the  CRAC  Threshold  might  be  reached, 
and  the  audited  actuals  show  that  it  has 
not  triggered,  customers  and  rate  case 
parties  will  be  so  notified.)  Notification 
will  include  the  audited  AANR  for  the 
prior  fiscal  year,  the  calcidation  of  the 
Revenue  Amount,  and  the  estimated 
CRAC  Percentage.  The  notice  shall  also 
describe  the  data  and  assumptions 
relied  upon  by  BPA.  Such  data, 
assumptions  and  documentation,  if  non- 
proprietary and/or  non-privileged,  shall 
be  made  available  for  review  at  BPA 
upon  request.  The  notice  shall  also 
contain  the  tentative  schedule  for  the 
remainder  of  the  CRAC  implementation 
process. 

On  or  about  February  1  of  any  of  the 
fiscal  years  2002-2006  in  which  the 
AANR  falls  below  the  CRAC  Threshold. 
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BPA  staff  shall  conduct  a  public  forum 
to  explain  the  AANR  result,  the 
calculation  of  the  Revenue  Amount  and 
the  CRAC  Percentage,  and  demonstrate 
that  the  CRAC  has  been  implemented  in 
accordance  with  the  GRSPs.  The  forum 
will  provide  an  opportunity  for  public 
comment. 

On  or  about  March  1  of  any  of  the 
fiscal  years  2002-2006  in  which  the 
AANR  falls  below  the  CRAC  Threshold, 
the  BPA  Administrator  shall  notify  all 
customers  to  whom  the  CRAC  applies  of 
the  final  calculation  of  the  adjustment 
and  the  resulting  rate  increase  (as  a 
percentage)  applicable  to  each  rate 
schedule. 

G.  Demand  Adjuster 

The.Demand  Adjuster  is  applied  to  a 
customer's  demauii  uilling  factor.  It  is  a  . 
number  less  than  or  equal  to  one 
calculated  by  dividing  the  customer's 
Total  Retail  Load  on  the  Generation 
System  Peak  by  the  customer's  Total 
Retail  Load  on  their  system  peak:  The 
minimum  Demand  Adjuster  is  0.6  (six 
tenths).  The  Demand  Adjuster  is  used 
with  the  demand  billing  factor  for  the 
Actual  Partial  Service  Ftoducts,  and 
with  the  demand  billing  factor  for  the 
Block  with  Factoring. 

H.  Dividend  Distribution  Clause  (DDC) 

The  DDC  is  a  clause  establishing 
criteria  and  public  process  requirements 
that  the  Administrator  will  use  to 
decide  whether  dividends  should  be 
distributed  and  the  amount  that  should 
be  distributed.  The  DDC  enables  BPA  to 
distribute  dividends  to  customers  and 
other  stakeholders.  The  DDC  also 
establishes  the  mechanism  to  be  used  to 
make  a  distribution  to  certain  firm 
power  customers. 

The  DDC  applies  to  power  customers 
imder  these  firm  power  rate  schedules: 
Priority  Firm  Power  (Preference  (PF 
excluding  Slice),  Exchange  Program, 
and  Exchange  Subscription],  IP-02 
including  under  the  IPTAC  and  Cost- 
Based  Index  Rate,  RL-02  including  the 
financial  portion^ of  any  Residential 
Exchange  Settlement  under  this  rate 
schedule,  NR-02,  and  Subscription 
purchases  imder  FPS.  The  DDC  does  not 
apply  to  Pre-Subscription  rates  or  Slice 
purchases,  imless  those  customers 
participate  in  the  C&R  Discount  and  a 
distribution  is  made  to  eligible 
participants  of  that  program. 

The  DDC  does  not  apportion,  or 
establish  criteria  for  apportioning, 
dividends  to  customers  under  the  above 
firm  power  rate  schedules  other  than  to 
qualifying  power  customers 
participating  in  the  C&R  Discount,  or  to 
other  customers  and  stakeholders. 


"Stakeholders"  are  groups  that  have  a 
fundamental  policy  or  financial  interest 
in  BPA's  generation  function.  These 
groups  include,  but  are  not  limited  to, 
customers  subject  to  the  posted  firm 
power  rate  schedules  cited  above.  A  full 
identification  of  stakeholders  will  be 
provided  for  comment  in  the  public 
consultation  process. 

1.  Formula  for  the  Calculation  of  the 
Dividend  Distribution  Amount 

The  DDC  process  wiU  be 
implemented  if  audited  actual 
acounulated  net  revenues  for  the  end  of 
any  of  the  fiscal  years  2001-2005  are 
above  the  DDC  llu^shold  value. 

Actual  Acciunulated  Net  Revenues 
(AANR)  are  generation  function  net 
revenues,  as  accumulated  since  1998,  at 
the  end  of  each  of  the  fiscal  years  2001 
through  2005.  Net  revenues  are  accrued 
revenues  less  accrued  expenses,  in 
accordance  with  Generally  Accepted 
Accounting  Practices.  Only  generation 
function  revenues  and  exi}enses,  which 
is  to  say  accrued  revenues  and  accrued 
expenses  that  are  associated  with  the 
production,  acquisition,  marketing,  and 
conservation  of  electric  power,  are 
included  in  determinations  under  the 
DDC;  accrued  revenues  and  expenses  of 
the  transmission  function  are  excluded. 
The  determination  of  AANR  will  be 
confirmed  by  BPA's  independent 
outside  auditing  firm. 

DE)C  Threshold  is  the  minimum  level 
of  AANR  that  must  be  realized  before  a 
dividend  distribution  is  considered.  The 
DDC  Threshold  is  $500  million  for  the 
end  of  fiscal  years  2001,  2002,  2003, 
2004,  and  2005. 

DDC  Amoimt  is  the  aggregate  amount 
that  is  available  to  be  distributed  to 
customers  and  stakeholders.  The  DDC 
Amount  may  be  equal  to  zero  and  will 
be  determined  by  the  following  formula: 
DDC  Amount  is  the  lower  of: 
AANR  -  DDC  Threshold;  or 
Cash  in  excess  of  that  needed  to  meet 

the  Treasury  Payment  Probability 
(TPP)  Standard,  based  on  the  Five- Year 

Forecast 

Where  the  TPP  Standard  is  an  88 
percent  probability  that  all  planned 
payments  to  the  U.S.  Treasury  will  be 
paid  on  time  and  in  full  over  the  Five- 
Year  Forecast  period  (or  equivalent 
financial  criterion  in  the  event  that  BPA 
replaces  its  TPP  Standard);  and 

where  the  Five- Year  Forecast  is  the 
forecast  of  accrued  revenues  cuid 
expenses,  and  the  risk  analysis  and 
assessment  of  TPP  or  any  replacement 
financial  criterion,  for  the  cxurent  year 
and  subsequent  four  years  that  the 
Administrator  prepares  and  subjects  to 
public  review  and  comment  if  the  DDC 
Threshold  has  been  met. 


The  portion  of  the  DDC  Amount 
allocated  to  power  customers  (the  Power 
Customers  DDC  Amoimt)  will  be 
determined  according  to  a  plan  to  be 
adopted  in  a  public  process  BPA  will 
conduct  (see  Section  3  below).  The 
Power  Customer  DDC  Amount  will  be 
converted  to  a  percentage  (the  Power 
Customer  DDC  Percentage),  which  will 
be  applied  to  all  power  customer  rates 
subject  to  the  DDC  to  arrive  at  the 
amount  to  be  rebated  on  power  bills  for 
each  of  the  included  power  customers. 
The  Power  Customer  DDC  Percentage 
will  be  determined  by  the  following 
formula: 

Power  Customer  DDC  Percentage  equals: 
Power  Customer  DDC  Amount, 
Divided  by  the  DDC  Revenue  Basiis 
Where  DDC  Revenue  Basis  is  the  total 
generation  revenue  for  the  loads  subject 
to  the  DDC  for  the  fiscal  year  in  which 
the  DDC  implementation  begins,  based 
on  the  then  most  current  revenue 
forecast. 

Each  covered  power  customer  will 
receive  a  rebate  equal  to  the  Power 
Customer  DDC  Percentage  applied  to 
their  total  charge  for  energy,  demand 
and  load  variance.  For  any  customer  or 
stakeholder  entitled  to  a  dividend  who 
is  not  a  power  customer,  the 
Administrator  will  convert  the  DE)C 
Percentage  to  a  dollar  figiu«. 

2.  Determination  and  Timing  of  a 
Dividend  Distribution 

On  or  about  January  15  of  each  year 
of  the  rate  period  (FY  2002-2006),  the 
Administrator  will  determine  whether 
the  AANR  exceeds  the  DDC  Threshold. 
If  the  AANR  exceeds  the  DDC 
Threshold:  (1)  Customers  and  rate  case 
parties  will  be  so  notified;  and  (2)  the 
Administrator  will  prepare  a  Five- Year 
Forecast.  On  or  about  March  1,  the 
Administrator  will  propose  to  distribute 
or  not  distribute  dividends.  The 
Administrator  will  issue  a  final  decision 
on  the  proposal  on  or  about  April  15. 

Dividends  distributed  to  customers 
are  included  in  energy  deliveries 
beginning  May  1,  and,  for  any  fiscal  year 
2002-2005,  remain  in  affect  for  12    . 
months;  i.e.,  through  April  30  of  the 
following  year.  In  the  last  year  of  the 
rate  period  (FY  2006),  the  rebate  would 
expire  on  September  30,  2006. 

3.  Determining  How  the  Distribution  is 
Allocated 

The  first  $15  million  of  the  DDC 
Amount,  if  the  DDC  Amount  exceeds 
$15  million,  or  the  entire  DDC  Amount 
if  it  equals  $15  million  or  less,  will  be 
allocated  to  qualifying  customers 
participating  in  the  Conservation  and 
Renewables  Discount  Program  (C&R 
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iscount).  The  C&R  Discount  is  a  rate 
I  lechanism  designed  to  encourage 
i  ^cremental  conservation  and  renewable 
-iBisource  development  by  BPA's  power 
J  iirchasers  under  PF,  IP,  RL,  and  MR 
1 3lte  schedules.  See  Conservation  and 
F  inewables  Discount  GRSP,  Section 

i:k. 

BPA  intends  to  conduct  a  separate 
J  iblic  consultation  process  by  October 
1,[2001,  to  develop  the  criteria  for 

locating  any  remaining  DDC  Amoynt 
(^kceeding  the  $15  million  for  the  C&R 

scoimt)  among  customers  and 
stakeholders. 

T 

4 'Dividend  Distribution  Notification 
ess 

tPA  shall  follow  the  following 
[tification  procedures: 

inancial  Performance  Status  Reports 

y  no  later  than  August  31  of  each 
,  BPA  shall  post  on  its  electronic 
brmation  access  site  (World  Wide 
b)  a  forecast  of  AANR  attributable  to 
generation  function  for  the  fiscal 
ending  September  30.  By  December 
of  each  year.  BPA  shall  post  on  its 
''  irld  Wide  Web  site  the  imaudited 

Jotice  of  DDC  Trigger 

or  about  January  15  in  each  of  the 
years  ^002-2006,  BPA  will  notify 
I  power  customers  and  rate  case 
p^es  if  the  AANR  exceeds  the  DDC 
Tpreshold.  (If  the  December  unaudited 
AlANR  report  for  the  generation  function 
indicated  that  the  DDC  Threshold  might 
b(!  exceeded,  and  the  audited  actuals 
sl^bw  that  it  was  not  exceeded, 
ptomers  will  also  be  notified), 
tification  will  include  the  AANR  for 
i«  prior  fiscal  year,  the  DDC  Amount, 
}i  calculation  of  the  DDC  Amoimt,  and 
I  estimated  resulting  Power  Customer 
~1  Percentage  for  each  applicable  rate 
^edule.  The  notice  shall  also  describe 
i(  data  and  assumptions  relied  upon 
by  BPA.  Such  data,  assumptions,  and 
dpcximentation,  if  non-proprietary  and/ 
o]|  non-privileged,  shall  be  made 
available  for  review  at  BPA  upon 
]uest.  The  notice  shall  also  contain 
I  tentative  schediile  for  the  remiainder 
le  DDC  implementation  process. 
I)  On  or  about  March  1  of  any  of  the 
|:al  years  2002-2006  in  which  the 
:  exceeds  the  DDC  Threshold,  the 
listrator  will  post  the  Five- Year 
cast  on  BPA's  Worid  Wide  Web  site 
will  propose  to  distribute  or  not 
ibute  dividends.  Ehiring  March, 
will  conduct  a  public  review  and 
cc  mment  process  on  the  proposal. 

( 2)  On  or  about  April  15  of  any  of  the 
fisial  years  2002-2006  in  which  the 
A>NR  exceeds  the  DDC  Threshold,  BPA 


shall  notify  customers  to  which  the  DDC 
applies  of  the  decision  on  the  proposal, 
the  final  calculation  of  the  DDC 
Amount,  the  allocation  of  the  DDC 
Amount,  and,  if  applicable,  the  resulting 
level  of  the  Power  Customer  DDC 
Percentage  to  be  applied  to  each 
applicable  firm  power  rate  schedule. 

I.  Excess  Factoring  Charges 

1.  Excess  Within-Day  Factoring  Charge 

The  within-day  factoring  test 
compares  the  hoiu-by-hoiu  shape  of  the 
customer's  load  to  the  customer's  hour- 
by-hour  energy  take  from  BPA  within  a 
day.  This  test  identifies  whether  or  not 
the  hour-by-hoiu  shape  of  the 
customer's  take  from  BPA  has  used 
more  within-day  factoring  service, 
measiued  in  kilowatthoius.  than  the 
underlying  load  would  have  used. 

Excess  Within-Day  Factoring  Charge, 
for  any  hourfs)  in  the  month,  applies  to 
that  amount  of  hourly  energy  in  excess 
of  the  authorized  maximum  energy 
amoiuits  defined  by  the  customer's 
within-day  load  shape. 

The  total  amoimt  of  Excess  Within- 
Day  Factoring  Charge  during  the  HLH's 
of  the  month  shall  be  billed  the  greater 
of: 

a.  Five  (5)  mills/kWh; 

b.  Among  all  HLH  periods  of  the 
billing  month,  the  maxiiniim  within-day 
difference  between  the  highest  hoiuly 
HLH  California  ISO  Supplemental 
Energy  price  {NP15)  and  the  lowest 
hourly  HLH  California  ISO 
Supplemental  Energy  price  (NP15). 

The  total  amount  of  Excess  Within- 
Day  Factoring  Charge  diuing  the  LLH's 
of  the  month  shall  be  billed  the  greater 
of: 

a.  Five  (5)  mills/kWh; 

b.  Among  all  LLH  periods  of  the 
billing  month,  the  maximum  within-day 
difference  between  the' highest  hourly 
LLH  California  ISO  Supplemental   - 
Energy  price  (NP15)  and  the  lowest 
hourly  LLH  California  ISO 
Supplemental  Energy  price  (NP15). 

In  the  event  that  the  index  for  ISO 
Supplemental  Energy  expires,  that 
index  will  be  replaced  for  the  piupose 
of  deriving  Excess  Within-Day  Factoring 
Charges  by  another  hourly  energy  index, 
such  as  the  California  PX  (NWl  or  NW 
3),  at  a  hub  at  which  Northwest  parties 
can  trade. 

2.  Excess  Within-Month  Factoring 
Charges 

The  within-month  factoring  test 
compares  the  day-by-day  shape  of  the 
customer's  load  to  the  customer's  day- 
to-day  energy  take  from  BPA  within  a 
month.  This  test  identifies  whether  the 
day-to-day  shape  of  the  customer's  take 


from  BPA  used  more  within-month 
factoring  service  than  the  underlying  " 
load  would  have  used.  The  within-day 
factoring  test  (see  above)  is  not 
equipped  to  identify  a  factoring  service 
issue  if,  for  example,  the  customer 
resource  deliveries  were  zero  for  a 
particular  day.  The  within-month 
factoring  test  is  equipped  to  address  that 
type  of  instance.  The  within-month 
factoring  test  establishes  an  upper  and 
lower  boundary  for  each  diurnal  period 
of  the  day.  Excess  within-month 
factoring  for  each  diurnal  period  is  the 
greater  of:  (1)  the  sum  of  the  amoimts 
greater  than  the  upper  boimdary;  or  (2) 
the  sum  of  the  amounts  less  than  the 
lower  boundary. 

Excess  Within-Month  Factoring 
Chaige  applies  to  that  amount  of  energy 
take  that  either  exceeds  or  tails  short  of 
a  range  defined  by:  (1)  a  flat  load 
placement  on  BPA;  and  (2)  a  load 
placement  that  follows  the  customer's 
actual  load  shape. 

The  Excess  Within-Month  Factoring 
quantities  are  reduced  by  any 
Unauthorized  Increase  Energy  amounts 
in  the  like  diurnal  period,  and  only  the 
residual  is  charged  the  Excess  Within- 
Month  Factoring  Charge. 

The  Excess  Within-Month  Factoring 
during  the  HLH's  of  the  month  shall  be 
billed  the  greater  of: 

a.  Five  (5)  mills/kWh. 

b.  The  highest  peak  DJ  Mid-C  Index 
price  for  firm  power  during  the  month 
LESS  the  lowest  peak  DJ  Mid-C  Firm 
Index  price  for  firm  power  during  the 
month. 

c.  The  highest  average  HLH  California 
ISO  Supplemental  Energy  price  (NP15) 
(average  of  hours  7  through  22, 
excluding  Sundays)  during  the  month 
LESS  the  lowest  average  HLH  CaUfomia 
ISO  Supplemental  Energy  price  (NP15) 
for  the  same  period. 

The  Excess  Within-Month  Factoring 
during  the  LLH's  of  the  month  shall  be 
billed  the  greater  of: 

a.  Five  (5)  mills/kWh. 

b.  The  highest  offpeak  DJ  Mid-C  Index 
price  for  firm  power  during  the  month 
LESS  the  lowest  of^eak  DJ  Mid-C  Index 
price  for  firm  power; 

c.  The  highest  average  LLH  California 
ISO  Supplemental  Energy  price  (NP15) 
(average  of  hoius  1  through  6,  and  23, 
and  24  Monday  through  Satiu-day; 
average  of  hoius  1  through  24  Sunday) 
during  the  month  LESS  the  lowest 
average  LLH  California  ISO 
Supplemental  Energy  price  (NP15)  for 
the  same  month  in  the  same  time 
period. 

In  the  event  that  the  index  for  ISO 
Supplemental  Energy  or  DJ  Mid-C  Index 
expires,  that  index  will  be  replaced  for 
the  purpose  of  deriving  Excess  Within- 
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Month  Factoring  Charges  by  another 
hourly  or  diurnal  energy  index,  such  as 
the  California  PX  (NWl  or  NWS),  at  a 
hub  at  which  Northwest  parties  can 
trade. 

J.  Flexible  IP  Rate  Option 

The  Flexible  IP  rate  option  will  be 
offered  at  BPA's  discretion  to 
purchasers  who  make  a  contractual 
commitment  to  purchase  under  this 
option  for  all  five  years  of  the  rate 
period.  The  charges  and  billing  fiactors 
under  this  option  will  be  specified  by 
BPA  at  the  time  the  Administrator  offers 
to  make  power  available  to  a  Piuchaser 
under  this  option.  The  actual  charges 
and  billing  fectors  will  be  mutually 
agreed  to  by  BPA  and  the  Piuxdiaser 
subject  to  satisfying  the  following 
condition: 

Equivalent  Net  Present  Value 
Revenues:  Forecasted  revenues  from  a 
Purchaser  imder  the  Flexible  IP  rate 
option  must  be  equivalent,  on  a  net 
present  value  basis,  to  the  revenues  BPA 
would  have  received  had  the 
appropriate  charges  specified  in  the  IP 
rate  schedule  Section  n  been  applied  to 
the  same  sales. 

The  Flexible  IP  rate  contract  may 
establish  a  limit  on  the  amoimt  of  power 
purchased  at  the  Flexible  IP  rate.  In  this 
case,  purchases  beyond  the  contractual 
limit  will  be  billed  at  the  Demand  and 
Energy  charges  specified  in  the  IP  rate 
schedule  Section  n  unless  such  power 
would  be  charged  as  an  Unauthorized 
Increase. 

Risk  Adjustments:  Credit  risk 
associated  with  individual  customers 
will  be  a  factor  in  establishing  any 
flexible  rate  option.  Creditworthiness 
will  be  determined  by  BPA  consistent 
with  prevailing  business  standards,  and 
applied  consistently  to  each  customer. 
Such  credit  risks  will  be  dealt  with 
through  a  "margin  deposit,"  expense 
charge,  built  into  the  rates,  or  other 
methods  acceptable  to  BPA. 

K.  Flexible  NR  Rate  Option 

The  Flexible  NR  rrte  option  will  be 
offered  at  BPA's  discretion  to 
purchasers  who  make  a  contractual 
commitment  to  purchase  under  this 
option.  The  charges  and  billing  foctors 
imder  this  option  shall  be  specified  by 
BPA  at  the  time  the  Administrator  offers 
to  make  power  available  to  a  Purchaser 
undw  this  option.  The  customers 
purchasing  under  the  Flexible  NR  rate 
option  purchase  the  same  set  of  power 
products  and  services  that  they  would 
otherwise  purchase  imder  the  rate 
schedule.  The  actual  charges  and  billing 
factors  will  be  mutually  agreed  to  by 
BPA  and  the  Purchaser  subject  to 
satisfying  the  following  condition: 


Equivalent  Net  Present  Value 
Revenues:  Forecasted  revenues  from  a 
Piutdiaser  under  the  Flexible  NR  rate 
option  must  be  equivalent,  on  a  net 
present  value  basis,  to  the  revenues  BPA 
would  have  received  had  the 
appropriate  charges  specified  in  the  NR 
rate  schedule  Section  II  been  applied  to 
the  same  sales. 

The  Flexible  NR  rate  contract  may 
establish  a  limit  on  the  amount  of  power 
purchased  at  the  Flexible  NR  rate.  In 
this  case,  purchases  beyond  the 
contractual  limit  will  be  billed  at  the 
Demand  and  Energy  (and  Load  Variance 
and  SUMY,  if  appropriate)  charges 
specified  in  the  PF  rate  schedule 
Section  n,  unless  such  power  would  be 
charged  as  an  Unauthorized  Increase. 

The  Flexible  NR  rate  option  is  only 
available  for  development  of  an  energy 
rate  that  is  stepped  up  in  FY  2005  and 
2006. 

L.  Flexible  PF  Rate  Option 

The  Flexible  PF  rate  option  will  be 
offered  at  BPA's  discretion  to 
purchasers  who  make  a  contractual 
commitment  to  purchase  imder  this 
option.  The  charges  and  billing  factors 
under  this  option  shall  be  specified  by 
BPA  at  the  time  the  Administrator  o^rs 
to  make  power  available  to  a  Purchaser 
under  this  option.  The  customers 
purchasing  under  the  Flexible  PF  rate 
option  purchase  the  same  set  of  power 
products  and  services  that  they  would 
otherwise  purchase  under  the  rate 
schedule.  The  actual  charges  and  billing 
factors  will  be  mutually  agreed  to  by 
BPA  and  the  Purchaser  subject  to 
satisfying  the  following  condition: 

Equivalent  Net  Present  Value 
Revenues:  Forecasted  revenues  frt)m  a 
Purchaser  under  the  Flexible  PF  rate 
option  must  be  equivalent,  on  a  net 
present  value  basis,  to  the  revenues  BPA 
would  have  received  had  the 
appropriate  charges  specified  in  the  PF 
rate  sdiedule  Section  11  been  applied  to 
the  same  sales. 

The  Flexible  PF  rate  contract  may 
establish  a  limit  on  the  amount  of  power 
purchased  at  the  Flexible  PF  rate.  In  this 
case,  purchases  beyond  the  contractual 
limit  will  be  billed  at  the  Demand  and 
Energy  (and  Load  Variance,  and  SUMY 
if  appropriate)  charges  specified  in  the 
PF  rate  schedule  Section  n,  imless  such 
power  would  be  charged  as  an 
Unauthorized  Increase. 

The  Flexible  PF  rate  option  is  only 
available  for  development  of  an  energy 
rate  that  is  stepped  up  in  FY  2005  and 
2006. 


M.  Green  Energy  Premiiun 

1.  Overview  of  the  Premiiun 

The  Green  Energy  Premimn  (GEP)  is 
a  premiimi  ranging  from  zero  to  $40/ 
megawatthoiu  (MWh)  that  a  customer 
elects  to  pay  BPA  to  ensure  that  BPA  is 
producing  some  system  power  from 
Environmentally  Preferred  Power  (EPP) 
resources.  The  GEP  is  the  difference 
between  the  customer's  applicable 
average  annual  energy  charge  under  the 
PF-02,  RL-02,  NR-02,  and  IP-02  rates 
and  the  total  cost  of  the  EPP  resoiuce 
selected  by  the  customer.  The  GEP  is 
applied  to  the  number  of  EPP  MWhs 
that  the  customer  has  elected  to 
purchase.  BPA  guarantees  the  customer 
paying  the  premium  that  BPA  will 
produce  an  amount  of  EPP  equal  to  the 
amount  of  energy  subject  to  this 
adjustment.  The  GEP  will  be  charged  in 
a  line  item  on  the  monthly  power  bill 
of  each  participating. 

The  costs  to  be  considered  in 
determining  the  applicable  GEP  include, 
but  are  not  limited  to: 

•  Costs  of  existing  EPP  resources, 
over  and  above  the  cost  of  BPA  system 
resources. 

•  Costs  of  new  EPP  resources,  over 
and  above  the  cost  of  BPA  system 
resources. 

•  Costs  of  BPA  system  resources. 

•  Endorsement  fees  for  SQ^fic  EPP 
resources. 

•  Market  purchases  of  EPP  resources. 

•  Transmission  and  other  services 
required  to  integrate  EPP  resources  into 
the  BPA  system. 

2.  Calculation  and  Application  of  the 
Premium 

a.  Determination  of  the  Premium 

For  a  customer  buying  power  from 
BPA  imder  a  requirements  firm  power 
sales  contract,  the  amount  of  EPP  and 
the  premium  will  be  determined  as  part 
of  the  product  selection  process  and 
will  be  completed  as  part  of  the  power 
sales  contract  negotiation  during  the 
Subscription  window.  The  charge  will 
not  exceed  $40  per  MWh  and  may  be  as 
low  as  zero.  The  premium  will  be  zero 
if  the  unit  cost  of  the  GEP  resource(s) 
dedicated  to  the  customer  is  equal  to,  or 
less  than,  the  energy  charge  of  the 
applicable  rate.  The  premium  will  be 
equal  to  the  average  unit  cost  of  the  GEP 
re80urce(s)  minus  the  applicable  average 
PF-02,  RL-02,  NR-02,  and  IP-02  energy 
charge. 

b.  Determination  of  Individual  Customer 
GEP 

(1)  During  the  Subscription  window, 
customers  will  be  provided  notice  of  the 
availability  of  specific  GEP  products 
and  associated  premiums.  "Hie  total  GEP 


:  I  ir  the  customer  will  be  based  on  the 
( r  istomer's  elections  of  product  amounts 
ftid  content. 

(2)  The  average  annual  energy  charge 
'  vill  be  calculated  as  the  average  per 

1  Jlowatthour  (kWh)  charge  for  an 
i  imual  flat  imdelivered  product  using 
1  lie  energy  charges  applicable  to  the 
customer.  Where  customers  are 
f  irchasing  under  more  than  one  rate 
!  chedule,  the  average  energy  charge  will 
1 1(  i  calculated  using  expected  loads  and 
c] )plicable  rate  schedules. 

(3)  The  individual  customer  GEP  for 
1 1;  lling  will  be  the  total  cost  of  the 

[  ii'oduct  selected  by  the  customer  minus 
1 1:  e  average  annual  energy  charge. 

Application  of  the  GEP 

The  GEP  will  be  applied  after  BPA 
1  If  s  determined  all  other  charges  and 
c  iledits  except  the  Conservation  and 
I  l^newables  Discount  line  item,  on  the 

Ecipating  customer's  power  bill, 
lling  for  the  Premium 
e  customer's  bill  will  include  a  line 
i^^m  showing  the  kWh  amoimt  of  EPP 
dfrchased  times  the  GEP  for  the 
f  ioducts  elected  and  the  total  cost.  The 
calculation  will  appear  as: 

t  ^P  amount)  kWh  *  GEP  mills/kWh  = 

$xxxxx 

Guaranteed  Delivery  Charge  (NF 
cUly) 

A  surcharge  of  2.00  mills/kWh  of 
flfflling  Energy  is  applied  whenever  BPA 
guarantees  delivery  of  nonfirm  energy  to 
t'im:haser  imder  the  NF  Standard  rate 
olr  Market  Expansion  rate. 

C  K  Industrial  Firm  Power  Targeted 
/[( Ijustment  Charge  (IPTAC) 

Availability 

rhe  Industrial  Firm  Power  Targeted 

Wjustment  Charge  (IPTAC)  pertains  to 

t^IP  rate  schedule.  The  IPTAC  will  be 

nlied  to  Firm  Power  requirements 

S(  irvice  of  DSIs  who  take  service  from  a 

I  )^bination  of  Federal  inventory  and 

er  purchased  from  the  market 

g  the  2002  rate  period. 

e  maximum  total  requirements 
ce  the  IPTAC  will  be  developed  for, 
applied  to,  is  1,440  aMW  (flat, 
ual  block).  The  total  inventory  used 
brovide  this  requirement  service  will 
b^jcomposed  of  990  aMW  from  Federal 
ii  tentory  and  450  aMW  of  market 
lirchases. 

There  will  be  two  rates  for  the  IPTAC 
pioduct.  1210  aMW  will  be  sold  at 
$;  ip.SO  per  MWh,  and  230  aMW  sold  at 
$:t6perMWh. 


P.  Low  Density  Discount 

1.  Application  and  Definitions 

For  eligible  Purchasers  as  defined  in 
section  2  below,  a  discount  shall  be 
applied  each  billing  month  to  BPA's 
charges  for  the  following  components  of 
Priority  Firm  Power,  New  Resources 
Firm  Power  and  Residential  Load  Firm 
Power  service:  (1)  Demand;  (2)  HLH 
purchases;  (3)  LLH  purchases;  and  (4) 
Load  Variance.  The  Low  Density 
Discoimt  (LDD)  shall  not  be  applied  to 
Unauthorized  Increase  Charges,  Excess 
Factoring  Charges,  transmission  charges 
or  any  other  charges.  The  discoimt  slwll 
be  revised  annually  based  on  data 
supplied  by  Jime  30  of  each  Calendar 
Year  (CY)  for  the  previous  CY  and  shall 
become  effective  on  the  upcoming 
October  1. 

a.  The  Kilowatthoiu-ZInvestment  Ratio 

The  kWh/Investment  (K/I)  ratio  is 
calculated  annually  based  on  the  data 
supplied  by  June  30  for  the  previous  CY. 
The  K/I  ratio  is  calculated  by  dividing 
the  Piutihaser's  Total  Retail  Load  diuing 
the  CY  by  the  value  of  the  Purchaser's 
depreciated  electric  plant  (excluding 
generation  plant)  at  the  end  of  the  CY. 

b.  The  Consimiers/Mile  of  Line  Ratio 

The  Consumers/Mile  of  Line  (C/M) 
ratio  is  determined  annually  using  the 
data  supplied  by  June  30  for  the 
previous  CY.  The  C/M  ratio  is 
calculated  by  dividing  the  maximiun 
number  of  consimiers  on  the 
distribution  system,  in  any  one  month    - 
during  the  CY,  by  the  end  of  CY  number 
of  pole  miles  of  distribution. 

Consumer  ij^ans  every  billed 
consumer  regardless  of  usage. 
Separately  billed  services  for  water 
heating  and  seciuity  lights  are  not 
Counted  as  an  additional  billed 
consumer. 

The  number  of  pole  miles  of 
distribution  line  means  the  end  of  CY 
pole  miles.  Distribution  lines  are 
defined  as  lines  that  deliver  electric 
energy  from  a  substation  or  metering 
point,  at  a  voltage  of  34.5  kilovolt  or 
less,  to  the  point  of  attachment  to  the 
consumer's  wiring  and  include  primary, 
secondary,  and  service  facilities. 
(Service  drops  are  considered  service 
facilities.) 

These  calculations  shall  be  based  on 
CY  data  provided  from  the  Piuchaser's 
annual  financial  and  operating  reports. 
The  Purchaser  shall  certify  that  the  data 
submitted  is  correct  and  that  no  loads 
gained  as  provided  in  section  6,  Retail 
Access  Exclusion,  are  receiving  LDD 
benefits. 

In  calculating  these  ratios,  BPA  shall 
compile  the  data  submitted  by  the 


Piut±aser  based  on  the  Purchaser's 
entire  electric  utility  system  in  the 
Pacific  Northwest  (PNW).  For 
Purchasers  with  service  territories  that 
include  any  areas  outside  the  PNW. 
BPA  shall  compile  data  submitted  by 
the  Purchaser  separately  on  the 
Piuchaser's  system  in  the  PNW  and  on 
the  Purchaser's  entire  electric  utility 
inside  and  outside  the  PNW.  BPA  will 
apply  the  eligibility  criteria  and 
discount  percentages  to  the  Purchaser's 
system  within  the  PNW  and,  where 
applicable,  also  to  its  entire  system 
inside  and  outside  the  PNW.  The 
Purchaser's  eligibility  for  the  LDD  will 
be  determined  by  t^e  lesser  amount  of 
discount  applicable  to  its  PNW  system 
or  to  its  combined  system  inside  and 
outside  the  PNW.  RPA,  in  its  sole 
discretion,  may  waive  the  requirement 
to  submit  separate  data  for  the 
Piunhaser  with  a  small  amount  of  its 
system  outside  the  PNW.  Results  of  the 
calculations  shall  not  be  rounded. 

A  Purchaser  who  has  not  provided 
BPA  with  the  requisite  pieces  of  data 
needed  to  calculate  the  K/I  and  C/M 
ratios  by  June  30  of  each  year,  for  the 
prior  CY,  shall  be  declared  ineligible  for 
the  LDD,  effective  the  upcoming 
October  1. 

If  a  Piu^haser's  data  was  submitted  on 
time  and  a  revision  is  necessary  to  the 
data,  the  revised  data  must  be 
resubmitted  no  later  than  12  months 
after  the  original  submission  date  to  be 
considered  for  an  adjustment. 

2.  Eligibility  Criteria 

To  qualify  for  a  discount,  the 
Piut:haser  must  meet  all  five  of  the 
following  eligibility  criteria: 

a.  The  Purchaser  must  serve  as  an 
electric  utility  offering  power  for  resale; 

b.  The  Purchaser  must  agree  to  pass 
the  benefits  of  the  discount  through  to 
the  Purchaser's  eligible  consiuners 
within  the  region  served  by  BPA; 

c.  The  Purchaser's  average  retail  rate 
for  the  reporting  year  must  exceed  the 
Purchaser's  average  cost  of  BPA  power 
piut:hases  imder  the  applicable  rate  for 
the  qualifying  period  by  at  least  10 
percent.  For  CY  2001,  the  Pim:haser's 
average  cost  of  BPA  power  purchases 
under  the  applicable  rate  shall  be  imder 
the  applicable  1396  rate  for  the  first 
nine  months  and  under  the  applicable 
2002  rate  for  the  last  three  months.  For 
CY  2002  and  beyond,  the  Purchaser's 
average  cost  of  BPA  power  purchases 
under  the  applicable  rate  shall  be  under 
the  applicable  rate  for  aU  12  months; 

d.  The  Purchaser's  K/I  ratio  must  be 
less  than  100;  and 

e.  The  Purchaser's  C/M  ratio  must  be 
less  than  12. 
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2001,  in  accordance  with  section  4 
below.  The  discount  will  be  the  sum  of 
the  two  potential  discounts  for  which 


3.  Discounts 

The  PimJiaser  shall  be  awarded  the 
fbUoMong  discount  beginning  October  1, 

Table  C— LDD  PERCErfTAGE  Disccxjrfr  Table 


the  Purchaser  qualifies,  based  on  the 
following  Table  C.  The  discoimt  shall 
not  exceed  7  percent. 


Percentage  discount 

Applicable  range  for 

KWinvestment  (K/1) 

ratio 

Applicable  range  for 

consumers/mite  (C/ 

M)  ratio 

0  0            

35.0  5  X 

31.5SX<35.0 

28.0^X<31.5 

24.5  ^  X  <  28.0 

21.0SX<24.5 

17.5$X<21.0 

14.0SX<17.5 

10.5  S  X  <  14.0 

7.0  <  X  <  10.5 

3.5  S  X  <  7.0 

X<3.5 

12.0  S  X 

10.8  SX<  12.0 

1  0 

9.6  ^X<  10.83 

1.5 _ 

8.4  ^  X  <  9.6 

2.0 — — •- 

7.^  S  X  <  8.4 

2.5 

•- " ~ 

6.0  S  X  <  7.2 

3.0 „ 

4.8  <  X  <  6.0 

3.5 

3.6  i  X  <  4.8 

4.0 ~ - 

2.4  ^  X  <  3.6 

45                    

1.2SX<2.4 

5.0 

X<1.2 

4.  LDD  Phase-Out  Adjustment 

If  the  Piut:haser  satisfies  the  eligibility 
criteria  (2.  a.  through  e.),  and  the 
calculated  discoimt  differs  from  the 
existing  discoimt  by  more  than  one-half 
of  1  percent,  the  applicable  discoimt 
will  be: 

a.  The  existing  discoimt  plus  Va 
percent  if  the  calculated  discoimt 
exceeds  the  existing  discoimt:  or 

b.  The  existing  discount  minus  Vz 
percent  if  the  calculated  discount  is  less 
than  the  existing  discoimt. 

The  foregoing  formula  will  be  applied 
each  October  1  until  the  then-current 
calculated  discount  is  fully  phased  out. 

The  Purchaser  is  not  eligible  to 
receive  any  discount,  effective  each 
October,  if  the  Purchaser  fails  to  meet 
the  eligibility  criteria  in  section  2.  a. 
throu^e. 

5.  Benefits  Legislation  Exclusion 

If  the  Fedoal  government  or  a  State, 
or  local  government  adopt(s)  a  law. 
regulation  or  other  provision  that 
establishes  benefits  for  low  density  and/ 
or  rural  electric  systems  that  are  similar 
to  benefits  provided  by  BPA's  LDD,  then 
the  Purchaser's  service  territory  within 
that  jurisdiction  shall  no  longer  be 
eligible  to  receive  the  LDD.  The  effective 
date  for  discontinuation  of  the  LDD  and 
the  Phase-Out  Adjustment  shall  be  the 
implementation  date  of  the 
jurisdiction's  benefits  provision 
legislation.  BPA  will  evaluate  new 
provisions  and  determine,  in  BPA's 
judgment,  whether  they  provide  benefits 
sinidlar  to  the  USD.  If  BPA  concludes 
that  the  benefits  are  similar,  BPA  will 
conduct  a  public  comment  process 
before  issuing  a  final  decision. 

6.  Retail  Access  Exclusion 

Load  that  is  gained  by  a  Purchaser  as 
a  direct  result  of  retail  access  rights 


established  by  Federal,  State,  or  local 
legislation,  and  that  would  not 
otherwise  have  been  gained  absent  such 
legislation,  is  not  eligible  to  receive  the 
benefits  provided  by  the  LDD.  The 
Purchaser  shall  not  pass  the  benefits  of 
the  LDD  to  its  gained  load  consumers. 

Q.  Rate  Melding 

BPA's  rate  proposal  allows  the 
customers  more  than  one  rate  choice. 
Separately  tracking  and  administering 
the  customer's  rate  choices  and 
maintaining  the  distinction  would 
increase  BPA's  overall  cost  of  providing 
rate  choices.  For  administrative 
simplicity  upon  mutual  agreement 
between  BPA  and  the  customer,  BPA 
may  offer  to  meld  the  customer's  rate 
choices  into  a  single  composite  set  of 
rates  that  reflects  the  speSfic  choices 
made  by  the  customer.  BPA  will  ensure 
that  this  melded  set  of  rates  will  result 
in  a  biU  that  is  nearly  mathematically 
equivalent  to  applying  the  customer's 
individual  choices  throughout  the  rate 
period.  BPA  will  provide  the  affected 
customer  the  calculations  it  used  to 
establish  the  melded  rates  and  provide 
30  days  for  the  customer  to  review  and 
accept  the  melding  calculation  before  it 
implements  the  melded  rates.  Melded 
rates  established  by  BPA  wiU  continue 
until  one  of  the  customer's  rate  choices 
expires,  or  a  rate  adjustment  occurs  that 
is  provided  for  under  the  chosen  rate 
schedules  (e.g.,  Cost  Recovery 
Adjustment  Clause),  or  a  significant 
change  ia  the  loads  applicable  to  the 
rates  occurs. 

R.  Slice  True-Up  Adjustment 

By  March  31  of  each  year,  BPA  will 
calculate  the  final  true-up  for  the 
previous  fiscal  year  based  on  the 
difference  between  the  Slice  Revenue 
Requirement's  audited  actual  expenses 


(and  credits)  and  those  expenses  (and 
credits)  forecasted  in  the  2002  rate  case 
(except  for  the  Inventory  Solution 
which  is  billed  based  on  the  estimate 
from  the  2002  rate  case).  This  true-up 
will  be  the  True-Up  Adjustment  Charge 
and  will  be  applied  to  the  customer's 
May  bill.  In  addition,  an  interim  true-up 
adjustment  procedure  to  allow  for  an 
intermediate  true-up  prior  to  March  31, 
will  be  developed  in  the  power  sales 
contracts  with  the  customers. 

S.  Stepped  Up  Multiyear  Block  (SUMY) 

The  SUMY  Block  charge  applies  to 
Block  purchases  if  the  annu^  amounts 
increase  (i.e.,  step  up)  over  multiple 
years  of  a  purchase  commitment  term 
due  to  increases  in  customer  net 
requirement  which  are  not  subject  to  a 
Taraeted  Adjustment  Charge  ("TAC). 

"The  cost  for  the  SUMY  Block  service 
is  the  difference  between  PF-02  rates 
and  the  AURORA  On-and  Off-Peak 
market  price  forecast  in  the  final  rate 
proposd. 

Tne  starting  basis  for  computing  the 
SUMY  Block  quantities  will  be  the 
purchaser's  subscribed  block  amount  for 
the  period  October  2001  through 
September  2002.  Costs  will  be 
computed  for  24  monthly  blocks  (12 
HLH  and  12  LLH)  for  each  year  of  the 
rate  period.  Each  year's  monthly  amount 
above  the  base  year's  monthly  amount  is 
the  stepped  up  quantity.  Total  cost  is 
the  sum  of  each  month's  HLH  and  LLH 
stepped  up  quantities  times  each 
month's  HLH  and  LLH  costs. 

The  SUMY  charge  is  the  total  cost  of 
the  SUMY  Block  service  divided  by  the 
total  Block  energy  purchase  including 
stepped  up  amounts.  The  charge  is  in 
addition  to  the  PF  and  NR  energy  and 
demand  rates  that  the  customer  will  pay 
for  these  power  purchases. 
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jnnula  for  Calculating  a  Charge  for 
$  JMY  Block  Service 

I  i  ep  1:  Determine  HLH  MWh  of  SUMY 
Block.  October  2002  HLH  Block 
minus  October  2001  HLH  Block  = 
HLH  MWh  of  SUMY  Block  for 
October  2002 

^iep  2:  Determine  LLH  MWh  of  SUMY 
Block.  October  2002  LLH  Block 
minus  October  2001  LLH  Block  = 
LLH  MWh  of  SUMY  Block  for 
October  2002 

^jep  3:  Determine  Cost  of  HLH  SUMY 
Block  service.  HLH  MWh  of  SUMY 
Block  *  (Aurora  October  2002  On- 
Peak  Market  Price  minus  October 
2002  PF  HLH  energy  and  demand 
rate)  =  Total  Cost  of  October  2002 
HLH  SUMY  Block  service. 

^<ep  4:  Determine  Cost  of  LLH  SUMY 
Block  service.  LLH  MWh  of  SUMY 
Block  *  (Aurora  October  2002  Off- 
Peak  Market  Price  minus  October 
2002  PF  LLH  energy  rate)  =  Total 
Cost  of  October  2002  LLH  SUMY 
Block  service. 

£  1 9p  5:  Determine  Cost  for  all  months  of 
the  rate  period  by  repeating  Steps 
1—4  for  each  month  of  the 
remaining  purchase  period  always 
calculating  the  MWh  difference 
from  the  first  year  and 
corresponding  month.  Calculate  the 
price  difference  using  that  year's 
and  month's  market  price  and  PF 
rate. 

S I  jp  6:  Custom  Charge:  Divide  the  Net 
Present  Value  (NPV)  of  the  stream 
of  costs  derived  from  Steps  1-5  by 
the  NPV  of  the  total  block  purchase 
including  SUMY  Block  in  MWh  for 
the  five-year  period.  The  NPV  uses 
a  6.8  percent  discount  rate  and  is 
present  valued  to  October  2001. 

8  i<  >p  7:  Billing  Determinant:  Custom 
charge  is  applied  to  each  MWh  of 
block  purchase  including  the 
SUMY  Block  amounts. 

Supplemental  Contingency  Reserves 
A|4justment  (SCRA) 

The  energy  charges  stated  in  the  IP- 
0^1  rate  schedule  will  be  adjusted  to 
K  ^ect  the  negotiated  SCRA  adjustment. 
"*  IL  will  negotiate  with  any  DSI 
ii  lerested  in  providiiig  Supplemental 
Ctmtingency  Reserves  (Supplemental 
R^erves).  Supplemental  Reserves  refers 
tq  generating  capacity,  and  associated 
ei^^rgy,  fully  available  within  10 

lutes  notice  of  a  system  disturbance. 
I  has  established  a  flexible  rate  with 
up  that  will  permit  BPA  to  negotiate 
rice  according  to  the  quality  of 
Brves  provided.  The  maximum 
adi^imt  PBL  may  pay  for  Supplemental 
R^ierves  from  a  DSI  is  capped  at  $5.92/ 
kl\-mo. 


The  suitability  and  quality  of  the 
Supplemental  Reserves  will  be 
measured  by  whether  they  have  certain 
characteristics,  some  of  which  are 
required  and  others  optional.  Any 
Supplemental  Reserves  piuchased  by 
PBL  must  be  consistent  with  NERC, 
WSCC.  and  NWPP  criteria: 

1.  The  intemiptible  load  must  be 
offline  within  five  minutes  after  a  call 
by  BPA; 

2.  In  the  event  of  a  system 
disturbance,  the  interruptible  load  must 
be  accessible  prior  to  a  request  for 
reserves  frtim  other  NWPP  parties; 

3.  The  interruptible  load  must  be 
available  to  be  offline  for  up  to  60 
minutes. 

Id  addition  to  these  required 
characteristics,  the  issues  identified 
beluw  will  help  define  when  PBL  may 
pay  the  maximum  value  for 
Supplemental  Reserves: 

1.  The  extent  to  which  PBL  has  the 
discretion  when  and  how  to  use  all 
operating  reserves  and  to  determine 
what  resources  to  call  on  in  the  event  of 
a  system  disturbance; 

2.  Whether  there  are  limitations  on 
the  number  of  times  or  total  minutes  the 
reserves  may  be  utilized. 

U.  Targeted  Adjustment  Charge 

1.  Availability 

The  Targeted  Adjustment  Charge 
(TAG)  pertains  to  the  PF  rate  schedule, 
except  for  PF  exchange  program  and  PF 
exchange  Subscription  rates.  The  TAC 
appUes  to  firm  power  requirements 
service  to  regional  firm  load  that  results 
in  an  unanticipated  increase  in  BPA's 
projected  loads  within  the  rate  period. 
The  TAC  will  be  applied  to  the 
applicable  rate  for  requirements  service 
requested  after  the  Subscription 
window  closes. 

TAC  will  also  apply  to  subsequent 
requests  made  by  a  customer  under  a 
Subscription  contract  for  requirements 
service  for  such  customer's  load(s)  that 
had  been  previously  served  by  that 
customer's  5(b)(1)(A)  or  5(b)(1)(B) 
resources. 

If  a  public  agency  customer  that 
requests  requirements  service  from  BPA 
is  annexing  or  otherwise  taking  on  the 
obligation  of  load  from  another  public 
agency  customer  and  the  request  to 
annex  or  take  on  load  obligation  and  the 
reduction  in  obligation  are  equal 
amounts  such  that  BPA's  total  load 
obligation  does  not  increase,  BPA  may 
exempt  the  newly  acquired  load  fit)m 
the  TAC  and  apply  PF-02.  The  TAC 
will  apply  if  the  annexed  requirements 
service  has  been  previously  served  by 
that  customer's  5(b)(1)(A)  or  5(b)(1)(B) 
resoiu-ces. 


Where  a  public  agency  customer 
annexes  residential  and  small  farm  load 
previously  served  by  an  lOU  and  such 
load  was  receiving  BPA  power  or 
financial  benefits  through.  Subscription, 
the  public  agency  customer  will  receive 
through  assignment  the  right  to  the 
lOUs  power  and/or  financial  benefits 
applicable  to  the  annexed  load.  BPA 
will  deliver  the  same  amount  of  firm 
power  that  was  assigned  by  the  lOU  to 
the  annexing  public  agency  customer  at 
the  PF-02  rate.  Power  provided  by  BPA 
to  the  public  agency  customer  to  meet 
the  remaining  annexed  load  not  covered 
by  the  power  assigned  from  the  lOU  will 
be  subject  to  the  TAC. 

The  TAC  will  apply  for  the  diu-ation 
of  the  Customer's  contract  or  until  2006, 
whichever  occm«  first.  For  five-year 
contracts  that  guarantee  rates  tor  a 
multitude  of  periods  (for  example, 
contracts  that  have  both  three-year  and 
five-year  components)  the  TAC  applies 
until  the  end  of  the  five-year  rate  period. 
If  a  new  public  requests  service,  the  - 
TAC.  if  any,  must  apply  until  2006. 

If  a  PF  Preference  customer  is  serving 
a  portion  of  its  load  with  a  certifiable 
renewable  resource  eligible  for  the  C&R 
Discoimt,  or  contract  purchases  of 
certified  renewable  resoiuce  power 
eligible  for  the  C&R  Discoimt  for  a 
period  less  than  the  term  of  the 
customer's  BPA  requirements  firm 
power  contract,  then  the  customer  may 
request,  during  the  2002  to  2006  rate 
period,  requirements  firm  power  service 
for  such  load  at  the  end  of  the  specified 
contract  period  at  PF  Preference  (PF-02) 
without  being  subject  to  the  TAC.  This 
limited  exception  applies  to  the  first  200 
aMW  in  any  contract  year,  or  to 
amoimts  that  BPA  specifies  in 
accordance  with  its  Policy  on  the 
Determination  of  Net  Requirements. 

2.  Energy  Charge 

The  TAC  is  a  monthly  mills/kWh 
adjustment  to  the  HLH  and  LLH  energy 
rates  specified  in  the  2002  rate 
schedule,  and  is  applied  to  that  portion 
of  the  Pm-chaser's  load  that  is  subject  to 
the  TAC.  The  TAC  rate  adjustment  will 
be  established  based  on  the  following 
formula: 
TAC  =  ((hicr  $  *  Incr  Amt)— (Rate  $  * 

Incr  Amt)J/TAC  Amt      - 
Where: 
TAC  Amt  =  The  amoimt  of  load  subject 

to  the  TAC,  determined  monthly. 
Rate  $  =  The  monthly  PF  energy  rate 

shown  in  the  applicable  rate 

schedule. 
Inventory  Amt=Amount  of  energy  in 

inventory  available  to  serve  this  load 
.  based  on  average  annual  Federal 

system  firm  resource  capability, 
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estimated  using  critical  water 
excluding  balancing  purchases  and 
purchases  for  system  augmentation, 
from  the  2002  rate  case  with  updates 
if  BPA  determines  that  is  necessary. 
Incr  $=Monthly  cost  to  BPA,  including 
a  handling  fee,  of  incremental  power 
purchases  expressed  in  mills/kWh. 
These  costs  also  may  include,  where 
applicable,  wheeling,  ancillary,  and 
other  charges  BPA  may  incur  in 
purchasing  power  from  other  entities 
such  as,  but  not  limited  to,  the 
California  ISO  or  the  California  PX. 
Incr  Amt=Amount  of  incremental  power 
required,  determined  monthly  and 
denned  as  the  TAC  Amt  minus  the 
Inventory  Amt.  (If  there  is  no 
available  Inventory  Amt.  the  Incr  Amt 
will  equal  the  TAC  Amt). 
Incr  $  is  greater  than  Rate  $  (If  Incr  $ 
is  less  than  Rate  $,  the  TAC  is  0  mills/ 
kWh). 

TAC  is  the  monthly  rate  adjustment  in 
mills/kWh.  BPA  will  calculate  the  cost 
(Incr  $)  per  month  in  mills/kWh  of  the 
additional  power  per  month  (Incr  Amt) 
for  a  specific  customer  request.  BPA 
will  establish  the  cost  of  the  additional 
power  by  the  following  methods: 

•  BPA  will  establish  the  price  based 
on  BPA's  monthly  cost  to  purchase  the 
incremental  load  by  purchases  of 
resources  at  market. 

V.  Unauthorized  Increase  Charge 

1.  Charge  for  Unauthorized  Increase  in 
Demand 

The  amount  of  Measured  Demand 
during  a  billing  hour  that  exceeds  the 
amount  of  demand  the  ptuchaser  is 
contractually  entitled  to  take  during  that 
hour  shall  be  billed  at  the  greater  of 

a.  Three  (3)  times  the  applicable 
monthly  demand  charge; 

b.  The  smn  of  hourly  California  ISO 
Spinning  Reserve  Capacity  prices  for  all 
HLHs  in  the  month,  at  path  NWl  (COB); 
or 

c  The  sum  of  hourly  California  ISO 
Spinning  Reserve  Capacity  prices  for  all 
HLHs  in  the  month,  at  oath  NW3  (NOB). 

In  the  event  that  the  hoiuly  California 
ISO  Spinning  Reserve  Capacity  market 
expires,  the  Unauthorized  Increase 
Charge  for  demand  shall  be  the  greater 
of: 

a.  Three  (3)  times  the  applicable 
monthly  demand  charge; 

b.  The  sum  of  hourly  or  diurnal  prices 
for  all  HLHs  in  the  month,  at  a  hub  at 
which  Northwest  parties  can  trade, 
established  between  October  1.  2001, 
and  SeptMober  30,  2006. 

2.  Charge  for  Unauthorized  Increase  in 
Energy 

The  amount  of  Measured  Energy 
during  a  diumal  period  of  a  billing 


month,  day,  or  hour  that  exceeds  the 
amount  of  energy  the  piut:haser  is 
contractually  entitled  to  take  during  that 
period  shall  be  billed  the  greater  of: 

a.  One  himdred  (100)  mills/kWh;  or 

b.  For  the  month  in  question,  the 
greater  of: 

(1)  the  highest  diiunal  DJ  Mid-C  Index 
price  for  firm  power;  or 

(2)  the  highest  hourly  ISO  California 
Supplemental  Energy  price  (NP15). 

hi  the  event  that  either  the  ISO 
California  Supplemental  EUergy  price 
index  or  the  DJ  Mid-C  Index  expires,  the 
index  will  be  replaced  for  piuposes  of 
the  Unauthorized  Increase  Charge  for 
energy  by: 

(1)  The  highest  price  experienced  for 
the  month  at  the  California  PX,  NWl 
(COB); 

(2)  The  highest  price  experienced  for 
the  month  at  the  California  PX,  NW3 
(NOB);  or 

(3)  The  highest  price  experienced  for 
the  month  from  any  applicable  new 
hourly  or  diumal  energy  index  at  a  hub 
at  which  Northwest  parties  can  trade, 
established  between  October  1,  2001, 
and  September  30,  2006. 

Section  m.  Definitions 

A.  Power  Products  and  Services  Offered 
By  the  Power  Business  Line  of  BPA 

1.  Actual  Partial  Service  Product — 
Simple/Complex 

The  Actual  Partial  Service  Products 
are  core  Subscription  products  that  are 
available  to  purchasers  who  have  a  right 
to  purchase  from  BPA  for  their 
requirements.  These  products  are 
intended  for  customers  who  have 
contractual  or  generating  resources  with 
firm  capabilities  and  therefore  require  a 
product  other  than  Full  Service.  The 
Simple  and  Complex  versions  of  this 
product  category  differ  in  that  the 
Complex  version  is  subject  to  the 
Factoring  Benchmark  tests  in  the  billing 
process  and  to  potential  Excess 
Factoring  Charges.  The  Simple  version 
encompasses  several  possible 
approaches  to  customer  resoiuce 
declaration,  all  of  which  obviate  the 
need  for  the  Factoring  Benchmark  tests. 

2.  Block  Product 

The  Block  Product  is  a  core 
Subscription  product  that  is  available  to 
purchasers  who  have  a  right  to  purchase 
from  BPA  for  their  requirements.  This 
product  is  available  in  HLH  and  LLH 
quantities  per  month,  with  the  hourly 
amoimt  flat  for  all  hours  in  such 
periods. 

3.  Block  Product  with  Factoring 

The  Block  Product  writh  Factoring  is 
a  combination  of  the  Block  Product  with 


the  core  Subscription  staple-on  product 
for  Factoring  Service.  Factoring 
provides  the  service  of  distributing 
Block  energy  to  follow  Purchaser  hourly 
load  needs  to  the  extent  of  such  Block 
energy. 

4.  Block  Product  With  Shaping  Capacity 

The  Block  Product  with  Shaping 
Capacity  is  a  combination  of  the  Block 
HLH  energy  product  and  the  core 
Subscription  staple-on  product  for 
Shaping  capacity.  Shaping  capacity 
allows  the  customer  to  preschedule 
Block  energy  with  some  limited  shape 
among  HLHs  within  a  contractually 
specified  bandwidth. 

5.  Construction,  Test  and  Start-Up,  and 
Station  Service 

Power  for  the  purpose  of 
Construction,  Test  and  Start-Up,  and 
Station  Service  for  a  generating  resource 
or  transmission  facility  shall  be  made 
available  to  eligible  ptuchasers  imder 
the  Priority  Firm  Power  (PF-02),  New 
Resources  Firm  Power  (NR-02),  and 
Firm  Power  Products  and  Services 
(FPS-96),  rate  schedules.  Such  power  is 
not  available  for  the  PF  Exchange 
Program  rate,  the  PF  Exchange 
Subscription  rate,  and  the  Residential 
Load  rate. 

Construction,  Test  and  Start-Up,  and 
Station  Service  power  mustbe  used  in 
the  manner  specified  below: 

a.  Power  sold  for  construction  is  to  be 
used  in  the  construction  of  the  project. 

b.  Power  sold  for  test  and  start-up 
may  be  used  prior  to  commercial 
operation,  both  to  bring  the  project 
online  and  to  ensiire  that  the  project  is 
working  properly. 

c.  Power  sold  lor  station  service  may 
be  pimdiased  at  any  time  following 
commercial  operation  of  the  project. 
Once  the  project  has  been  energized  for 
commercial  operation,  the  Purdiaser 
may  use  station  service  power  for  start- 
up, shutdown,  normal  operations,  and 
operations  durins  a  shutdown  period. 

d.  Power  sold  for  Construction,  Test 
and  Start-Up,  and  Station  Service  is  not 
available  for  replacement  of  lost 
generation  for  forced  or  planned  outages 
or  resource  undsrperformance. 

6.  Core  Subscription  Products 

BPA's  Core  Subscription  Products  are 
described  in  the  BPA  Product  Catalog. 
Core  Subscription  Products  are  available 
at  the  posted  rates  for  customers  who 
have  a  right  to  purchase  them. 

The  core  products  are: 

•  Actual  Partial  Service  Product— ~ 
Simple/Complex 

•  Block  Product 

•  Block  Product  with  Factoring 

•  Block  Product  with  Shaping 
Capacity 
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•  Full  Service  Product 

l\  Customer  System  Peak  (CSP) 

Customer  System  Peak  (CSP)  is  the 
Jjgest  measured  HLH  Total  Retail  Load 
■  HL)  amount  in  kilowatts  for  the  billing 
leriod. 

i  Full  Service  Product 

Full  Service  is  a  core  Subscription 
)  n)duct  that  is  available  to  purchasers 
yho  have  a  right  to  purchase  from  BPA 
(>r  their  requirements.  This  product  is 
ailable  to  customers  who  either  have 
resources  or  whose  resources  meet 
le  criteria  for  small,  non-dispatchable 
sources. 

,  Industrial  Firm  Power 

Industrial  Firm  Power  is  electric 
iwer  that  BPA  will  make  continuously 
ailable  to  a  direct-service  industrial 
iSI)  purchaser  subject  to  the  terms  of 
le  Purchaser's  power  sales  contract 
ith  BPA.  Deliveries  may  be  reduced  or 
iterrupted  as  permitted  by  the  terms  of 
le  Purchaser's  power  sales  contract 
ith  BPA.  Adjustments  as  provided  in 
le  Piuchaser's  power  sales  contract 
lall  be  made  for  power  restricted  to 
ovide  reserves. 

Load  Variance 

For  core  Subscription  products,  Load 
Variance  is  defined  as  the  variability  in 

•nthly  energy  consumption  within  the 
BpA  customer's  system.  Through  the 
Iliad  Variance  charge  under  the  Full 
ai^d  Actual  Partial  Service  Products,  the 
customer's  billing  factors  will  follow 
adtual  consiunption.  Load  Variance  is 
rot  applicable  to  Block  Product 
p  ^uchases.  For  piuposes  of  pricing  and 
rite  tests  under  Pre-Subscription 
contracts,  the  Load  Variance  charge  is 
darned  to  correspond  to  the  PF-96 

)ad  Shaping  charge. 

Itt.  New  Resource  Firm  Power 

plew  Resource  Firm  Power  is  electric 
iwer  (capacity,  energy,  or  capacity  and 
iergy)  that  BPA  will  make 
itinuously  available: 
1.  For  any  New  Large  Single  Load 
.SL);  and 

).  For  Firm  Power  purchased  by  lOUs 
suant  to  power  sales  contracts  with 
?A. 

Jew  Resource  Firm  Power  is  to  be 
1  to  meet  the  Piut:haser's  firm  power 
l(i4d  within  the  PNW.  Deliveries  of  New 
Rasource  Firm  Power  may  be  reduced  or 
iiiprrupted  as  permitted  by  the  terms  of 
tlife  Purchaser's  power  sales  contract 
v»*hBPA. 

New  Resource  Finn  Power  is 
gi  wanteed  to  be  continuously  available 
to  the  Piuchaser  during  the  period 
C4>i^ered  by  its  contractual  commitment. 


except  for  reasons  of  certain 
uncontrollable  forces  and  force  majeiu« 
events.  New  Resoim;e  Firm  Power  is 
power  where  BPA  agrees  to  provide 
operating  reserves  in  accordance  with 
the  standards  established  by  the  NERC, 
WSCC.  and  the  NWPP. 

12.  Nonfirm  Energy 

Nonfirm  Enei^gy  is  energy  that  is 
supplied  or  made  available  by  BPA  to  a 
Purchaser  under  an  arrangement  that 
does  not  have  the  guaranteed 
continuous  availability  featiue  of  Firm 
Power.  Nonfirm  energy  is  sold  primarily 
under  the  Nonfirm  Energy  rate 
schedule.  NF-02.  Nonfirm  energy  also 
may  be  supplied  under  the  NF-02  rate 
schedule  to  the  Western  Systems  Power 
Pool  (WSPP)  subject  to  terms  and 
conditions  agreed  upon  by  the  members 
participating  in  the  WSPP  and  in 
accordance  with  BPA  policy  for  such 
arrangements.  Nonfirm  Energy  that  has 
been  purchased  imder  a  guarantee 
provision  in  the  Nonfirm  Energy  rate 
schedule  shall  be  provided  to  the 
Purchaser  in  accordance  with  the 
provisions  of  that  schedule  and  the 
power  sales  contract  if  applicable.  BPA 
may  make  Nonfirm  Energy  available  to 
purchasers  both  inside  and  outside  the 
United  States. 

13.  Priority  Firm  Power 

Priority  Firm  Power  is  electric  power 
(capacity,  energy,  or  capacity  and 
energy)  that  BPA  will  make 
continuously  available  for  direct 
consumption  or  resale  by  public  bodies, 
cooperatives,  and  Federal  agencies. 
Utilities  participating  in  the  Residential 
Exchange  under  section  5(c)  of  the 
Northwest  Power  Act  may  piuchase 
Priority  Firm  Power  pursuant  to  their 
Residential  Exchange  contracts  with 
BPA.  Priority  Firm  Power  is  not 
available  to  serve  NLSLs.  Deliveries  of    - 
Priority  Firm  Power  may  be  reduced  or 
interrupted  as  permitted  by  the  terms  of 
the  Purchaser's  power  sales  contract 
with  BPA. 

Priority  Firm  Power  is  guaranteed  to 
be  continuously  available  to  the 
Pvuchaser  during  the  period  covered  by 
its  contractual  commitment,  except  for 
reasons  of  certain  uncontrollable  forces 
and  force  majeure  events.  Priority  Finn 
Power  is  power  where  BPA  agrees  to 
provide  operating  reserves  in 
accordance  with  the  standards 
established  by  the  NERC,  WSCC.  and 
NWPP. 

14.  Regulation  and  Frequency  Response 

Regulation  and  frequency  response  is 
the  generating  capacity  of  a  power 
system  that  is  immediately  responsive 
to  AGC  control  signals  without  human 


intervention.  Regulation  and'fr«quency 
response  is  required  to  provide  AGC 
response  to  load  and  generation 
fluctuations  in  an  effective  manner  and 
to  maintain  desired  compliance  with 
NERC  AGC  Control  Performance 

15.  Residential  Exchange  Program 
Power 

Residential  Exchange  Program  Power 
is  power  BPA  sells  to  a  Purchaser 
pursuant  to  the  Residential  Exchange 
Program.  Under  section  5(c)  of  the 
Northwest  Power  Act,  BPA  "purchases  " 
power  from  PNW  utilities  at  a  utility's 
Average  System  Cost  (ASC).  BPA  then 
offers,  in  exchange,  to  "sell"  an 
equivalent  amount  of  electric  power  to 
that  customer  at  BPA's  PF  rate 
applicable  to  exchanging  utilities.  The 
amount  of  power  purchased  and  sold  is 
equal  to  the  utility's  eligible  residential 
and  small  farm  load.  Benefits  must  be 
passed  directly  to  the  utility's 
residential  and  small  farm  customers. 

16.  SUce  Product 

The  Slice  product  is  a  power  sale 
based  upon  an  eligible  customer's 
annual  net  firm  requirements  load  and 
is  shaped  to  BPA's  generation  from  the 
Federal  system  resources  over  the  year. 
SUce  purchasers  are  entitled  to  a  fixed 
percentage  of  the  energy  generated  by 
the  FCRPS.  The  Slice  purchaser's 
percentage  entitlements  are  set  by 
contract.  The  Slice  product  includes 
both  service  to  net  requirements  firm 
load  as  well  as  an  advance  sale  of 
surplus  power. 

B.  Definition  of  Rate  Schedule  Terms 

1.  2002  Contract 

A  2002  contract  is  a  contract  for 
service  in  the  FY  2002  through  2006  rate 
period  that  is  signed  after  January  1. 
1999. 

2.  Annual  Billing  Cycle 

The  Aimual  Billing  Cycle  is  the  12 
months  beginning  with  the  customer's 
first  monthly  power  bill  for  deliveries  in 
the  first  billing  month  starting  on  or 
after  October  1 . 

3.  Billing  Demand 

The  Purchaser's  Billing  Demand  is  the 
amoimt  of  capacity  to  which  the 
demand  charge  specified  in  the  rate 
schedule  is  appl^d.  When  the  rate 
schedule  includes  charges  for  several 
products,  there  may  be  a  Billing 
Demand  quantity  for  each  product.  The 
calculation  of  Billing  Demand  is 
described  in  the  customer's  contract. 

4.  Billing  Energy 

The  Piut:haser's  Elilling  Energy  is  the 
amount  of  energy  to  which  the  energy 
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charge  specified  in  the  rate  schedule  is 
appUed.  When  the  rate  schedide 
includes  charges  for  several  products, 
there  may  be  a  Billing  Energy  quantity 
for  each  product.  Billing  Energy  is 
divided  into  HLH  and  LLH  for  this  rate 
period. 

5.  California  Ind^>endent  System 
Operator  (California  ISO) 

The  FERC  regulated  control  area 
operator  of  the  ISO  transmission  grid.  Its 
responsibilities  include  providing  non- 
discriminatory access  to  the 
transmission  grid,  managing  congestion, 
niaifitaining  the  reliability  and  seciuity 
of  the  grid,  and  providing  billing  and 
settlement  services.  The  ISO  has  no 
affiliation  with  any  market  participant. 

6.  California  ISO  Spinning  Reserve 
Capacity 

The  portion  of  imloaded 
synchronized  generating  capacity, 
controlled  by  the  California  ISO,  which 
is  capable  of  being  loaded  in  10 
minutes,  and  which  is  capable  of 
running  for  at  least  two  hoius. 

7.  California  ISO  Supplemental  Energy 

Energy  from  generating  units  and 
other  resources  which  have 
uncommitted  capacity  following 
finalization  of  the  hour-ahead  schedules 
and  for  which  scheduling  coordinators 
have  submitted  bids  to  the  California 
ISO  at  least  30  minutes  before  the 
commencement  of  the  settlement 
pOTiod. 

8.  California  Power  Exchange  (California 
PX) 

An  independent  agency  responsible 
for  conducting  an  auction  for  the 
generators  seeking  to  sell  energy  and  for 
loads  which  are  not  otherwise  being 
served  by  bilateral  contracts.  The 
California  PX  is  responsible  for 
scheduling  generation  in  its  scheduling 
(e.g.,  day-a^ead)  markets,  for 
determining  hoiu-ly  market  clearing 
prices  for  its  market,  and  for  settlement 
and  billing  for  suppliers  and  Utility 
Distribution  Company's  (UDC)  using  its 
market. 

9.  Contract  Demand 

The  Contract  Demand  is  the 
maximiun  number  of  kilowatts  that  the 
Purchaser  agrees  to  purchase  and  BPA 
agrees  to  make  available,  subject  to  any 
limitations  included  in  the  applicable 
contract  between  BPA  and  the 
Purchaser.        , 

10.  Contract  Energy 

Contract  Energy  is  the  maximiun 
number  of  kilowatthours  that  the 
Purchaser  agrees  to  purchase  and  BPA 


agrees  to  make  available,  subject  to  any 
limitations  included  in  the  applicable 
contract  between  BPA  and  the 
Purchaser. 

11.  Control  Area 

A  Control  Area  is  the  electrical  (not 
necessarily  geographical)  area  within 
which  a  controlling  utility  operating 
imder  all  MERC  standards  has  the 
responsibility  to  adjust  its  generation  on 
an  instantaneous  basis  to  match  internal 
load  and  power  flow  across  interchange 
boundaries  to  other  Control  Areas. 

12.  Decremental  Cost 

Unless  otherwise  specified  in  a 
contractual  arrangement,  Decremental 
Cost  as  applied  to  Nonfirm  Energy 
transactions  is  defined  as: 

a.  All  identifiable  costs  (expressed  in 
mills/kWh)  associated  with  the  use  of  a 
displaceable  thermal  resource  or  end- 
use  load  with  alternate  fuel  soiuce  to 
serve  a  purchaser's  load  that  the 
purchaser  is  able  to  avoid  by  purchasing 
power  from  BPA,  rather  than  generating 
the  power  itself  or  using  an  alternate 
fuel  source;  or 

b.  AU  identifiable  costs  (expressed  in 
mills/kWh)  to  serve  the  load  of  a 
displaceable  purchase  of  energy  that  the 
purchaser  is  able  to  avoid  by  choosing 
not  to  make  the  alternate  energy 
purchase. 

All  identifiable  costs  as  used  in  the 
above  definition  may  be  reduced  to 
reflect  costs  of  purchasing  BPA  energy 
such  as  transmission  costs,  losses,  or 
loopflow  constraints  that  are  agreed  to 
by  BPA  and  the  Piuchaser. 

13.  Delivering  Party 

The  entity  supplying  the  capacity 
and/or  energy  to  be  transmitted  at 
Point(s)  of  Interconnection. 

14.  Demand  Entitlement 

For  purchases  made  under  contracts 
for  core  Subscription  products.  Demand 
Entitlement  is  the  largest  HLH  amount 
of  power  in  kilowatts  that  the  purchaser 
is  entitled  to  receive  from  BPA  diuing 
the  billing  period  as  specified  in  the 
contract. 

15.  Discoimt  Period 

'  The  end  of  the  rate  period  or  the 
customer's  contract  term,  whichever 
comes  first. 

16.  Dow  Jones  Mid-C  Indexes  (DJ  Mid- 
C  Indexes) 

Peak  and  offpeak  price  indexes  for 
sale  of  firm  and  nonfirm  power  traded 
at  the  Mid-Columbia  Bus. 


17.  Electric  Power 

Electric  Power  is  electric  peaking 
capacity  (kilowatts)  and/or  electric 
energy  (kilowatthours). 

18.  Energy  Entitlement 

For  purchases  made  imder  contracts 
for  core  Subscription  products,  HLH 
and  LLH  Energy  Entitlement  is  the  sum 
in  kilowatthours  of  amoimts  for  HLH 
and  LLH  energy  respectively,  that  the 
purchaser  is  entitled  to  receive  from 
BPA  as  specified  in  the  contract. 

19.  Federal  System 

The  Federal  System  is  the  generating 
facilities  of  the  FCRPS,  including  the 
Federal  generating  facilities  for  which 
BPA  is  designated  as  marketing  agent; 
the  Federal  facilities  imder  the 
jurisdiction  of  BPA;  and  any  other 
facilities: 

a.  From  which  BPA  receives  all  or  a 
portion  of  the  generating  capability 
(other  than  station  service)  for  use  in 
meeting  BPA's  loads  to  the  extent  BPA 
has  the  right  to  receive  such  capability. 
"BPA's  loads"  do  not  include  any  of  the 
loads  of  any  BPA  customer  that  are 
served  by  a  non-Federal  generating 
resource  purchased  or  owned  directly 
by  such  customer  which  may  be 
scheduled  by  BPA; 

b.  Which  BPA  may  use  under  contract 
or  license;  or 

c.  To  the  extent  of  the  rights  acquired 
by  BPA  pursuant  to  the  1961  U.S.- 
Canada Treaty  relating  to  the 
cooperative  development  of  water 
resources  of  the  Columbia  lUver  Basin. 

20.  Firm  Power  (PF-02,  IP-02,  NR-02. 
RL-02) 

Firm  Power  is  electric  power 
(capacity  and  energy)  that  BPA  will 
make  continuously  available  under 
contracts  executed  pursuant  to  Section 
5  of  the  Northwest  Power  Act. 

21.  Full  Service  Customer 

A  Full  Service  customer  is  one  who 
is  purchasing  power  from  BPA  through 
the  Full  Service  Product. 

22.  Generation  System  Peak 

The  Generation  System  Peak  is  the 
hour  of  the  largest  HLH  output  of  the 
Federal  System  that  occurs  during  the 
customer's  billing  period. 

23.  Heavy  Load  Hours  (HLH) 

Heavy  Load  Hours  (HLH)  are  all  those 
hours  in  the  peak  period  hour  ending  7 
a.m.  to  the  hour  ending  10  p.m., 
Monday  through  Saturday,  Pacific 
Prevailing  Time  (Pacific  Standard  Time 
or  Pacific  Daylight  Time,  as  applicable). 
There  are  no  exceptions  to  this 
definition;  that  is,  it  does  not  matter 
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w  1  lether  the  day  is  a  normal  woridng 
day  or  a  holiday. 

2 1.  Inventory  Solution  Costs 

3osts  associated  with  BPA's  potential 
ai :  ions  to  supplement  the  capability  of 
till)  Federal  System  Resources,  as  a 
nntult  of  BPA's  Subscription  process.  It 
is  Currently  not  known  whether  an 

'entory  Solution  will  be  necessary,  or 

lat  form  the  Inventory  Solution  wll 

e. 

Light  Load  Hours  (LLH)  , 

I  pght  Load  Hours  (LLH)  are  all  those 
i  in  the  of^eak  period  hour  ending 
111  p.m.  to  the  hour  ending  6  a.m., 
Monday  through  Saturday  and  all  hours 
Smiday,  Pacific  Prevailing  Time  (Pacific 
Standard  Time  or  Pacific  Daylight  Time, 
ai  applicable). 

Measiued  Demand 

le  Piuchaser's  Measured  Demand  is 

^t  portion  of  its  Metered  or  Scheduled 
land  provided  by  BPA  to  the 
[:haser.  If  more  than  one  class  of 
fet  is  delivered  to  any  point  of 

livery,  the  portion  of  the  measured 
qjipntities  assigned  to  any  class  of 
power  shall  be  as  specified  by  contract. 
Aa  y  delivery  of  Federal  i>ower  not 
assigned  to  classes  of  power  delivered 
u|)der  other  agreements  shall  be 
ihiluded  in  the  Measured  Demand  for 
PR  NR,  or  IP  power  as  applicable.  The 
pppHon  of  the  total  Measured  Demand 
s(iiassigned  shall  constitute  the 

itisured  Demand  for  each  such  class  of 
vet.  Any  residual  quantity,  after 

^rmination  of  the  Piuchaser's 
^^tractual  entitlement  at  a  particular 
),  is  considered  "imauthorized." 

iauthorized  increases  are  billed  in 
accordance  with  the  provisions  of  these 
G*SPs. 

In  determining  Measured  Demand  for 
a]  IV  Purchaser  who  experiences  an 
oi  iiage  as  defined  pursuant  to  the 
Purchaser's  agreement  with  BPA,  BPA 
si  lall  adjust  any  abnormal  Integrated 
Demand  due  to,  or  resulting  from: 

a.  Emergencies  or  breakdowns  on,  or 
maintenance  of,  the  Federal  System 
Facilities;  and 

4.  Emergencies  on  the  Piuchaser's 
facilities  to  the  extent  BPA  determines 

It  such  facilities  have  been  adequately 
itained  and  prudently  operated. 
BP!A  will  follow  its  billing  process  in 
establishing  the  Billing  Demand  should 
an  loutage  cause  an  unusual  Billing 
D  )^and  quantity.  BPA  will  not  give 
outage  credits  for  demand. 

Measiued  Energy 

'  ^e  Purchaser's  Measured  Energy  is 
tfa  1 1  portion  of  its  Metered  or  Scheduled 
El  i6rgy  that  is  provided  by  BPA  to  the 


Purchaser  during  a  particular  diurnal 
period  (HLH  or  LLH)  in  a  billing  period. 
If  more  than  one  class  of  power  is 
delivered  to  any  point  of  delivery,  the 
portion  of  the  measured  quantities 
assigned  to  any  class  of  power  shall  be 
as  specified  by  contract.  Any  delivery  of 
Federal  power  not  assigned  to  classes  of ' 
power  delivered  under  other  agreements 
shall  be  included  in  the  Measured 
Energy  for  PF,  NR,  or  IP  power  as 
applicable.  The  portion  of  the  total 
Measured  Energy  so  assigned  shall 
constitute  the  Measured  Energy  for  each 
such  class  of  power.  Any  residual 
quantity,  after  determination  of  the 
Purchaser's  contractual  entitlement  at  a 
particular  rate,  is  considered 
"imauthorized."  Unauthorized  increases 
are  billed  in  accordance  with  the 
provisions  of  these  GRSPs. 

28.  Metered  Demand 

The  Metered  Demand  in  kilowatts 
shsdl  be  the  largest  of  the  60-minute 
clock-hour  Integrated  Demands  at  which 
electric  energy  is  delivered  to  a 
purchaser: 

a.  At  each  point  of  delivery  for  which 
the  Metered  Demand  is  the  basis  for 
determination  of  the  Measiued  Demand; 

b.  Dimng  each  time  period  specified 
in  the  applicable  rate  schedule;  and 

c.  During  any  billing  period. 

Such  largest  Integrated  Demand  shall 
be  determined  from  measurements 
made  in  accordance  with  the  provisions 
of  the  applicable  contract  and  these 
GRSPs.  This  amount  shall  be  adjusted  as 
provided  herein  and  in  the  applicable 
agreement  between  BFVA  and  the 
Piuchaser. 

29.  Metered  Energy 

The  Metered  Energy  for  a  purchaser 
shall  be  the  number  of  kilowatthours 
that  are  recorded  on  the  appropriate 
metering  equipment,  adjusted  as 
specified  in  the  applicable  agreement 
and  delivered  to  a  Piuchaser: 

a.  At  all  points  of  deUvery  for  which 
metered  energy  is  the  basis  for 
determination  of  the  Measured  Energy; 
and 

b.  during  any  billing  period. 

30.  Mid-Columbia  Bus  (Ntid-C  Bus) 

The  switchyards  associated  with  five 
non-Federal  hydroelectric  projects, 
including  Rocky  Reach,  Priest  Rapids, 
Wanapum,  Douglas,  and  McKenzie.  The 
following  Federal  switchyards  which 
are  operated  by  BPA  and  interconnected 
with  the  non-Federal  switchyards  are 
also  included:  Valhalla,  Columbia, 
Midway,  Sickler,  and  Vantage. 


31.  Monthly  Federal  System  Peak  Load 

Monthly  Federal  System  Peak  Load  is 
the  peak  load  on  the  Federal  System 
during  a  customer's  billing  month, 
determined  by  the  largest  hourly 
integrated  demand  produced  from 
system  generating  plants  in  BPA's 
control  area  and  schediUed  imports  for 
BPA's  accoimt  fiom  other  control  areas. 

32.  NP15 

The  portion  of  the  California  ISO's 
control  area  north  of  transmission  path 
15. 

33.  NWl  (California-Oregon  Border) 

California  PX  and  California  ISO 
designation  for  delivery  at  COB  (Captain 

Jack/Malin). 

34.  NW3  (Nevada-Oregon  Border) 

California  PX  and  California  ISO 
designation  for  delivery  at  NOB. 

35.  Partial  Service  Customer 

A  Partial  Service  customer  is  any 
customer  that  is  not  a  FuU  Service 
customer. 

36.  Point  of  Delivery  (POD) 

A  Point  of  Delivery  is  the  contractual 
interconnection  point  where  power  is 
delivered  to  the  customer.  Typically,  a 
point  of  delivery  is  located  at  a 
substation  site,  but  it  could  be  located 
at  the  change  of  ownership  point  on  a 
transmission  line. 

37.  P^int  of  hitegration  (POI) 

A  Point  of  Integration  is  the 
contractual  interconnection  point  where 
power  is  received  from  the  customer. 
Typically  a  point  of  integration  is    ^ 
located  at  a  resomce  site,  but  it  coUlePbe 
located  at  some  other  interconnection 
point  to  receive  system  power  from  the 
customer. 

38.  Point  of  Interconnection  (POI) 

A  Point  of  Intercoimection  is  a  point 
where  the  facilities  of  two  entities  are 
interconnected. 

39.  Points  of  Metering  (POM) 

The  Points  of  Metering  (POM)  shall  be 
those  points  specified  in  the  contract  at 
which  TRL  and  Metered  Amounts  are 
measiued. 

40.  Pre-Subscription  Contract 

A  contract  for  service  in  the  FY  2002 
through  2006  rate  period  that  was 
signed  prior  to  January  1, 1999,  is  a  Pre- 
Subscription  Contract. 

41.  Piuchaser 

Pursuant  to  the  terms  of  an  agreement 
and  applicable  rate  schedule(s),  a 
Piut:haser  contracts  to  pay  BPA  for 
providing  a  product  or  service. 
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42.  Receiving  Party 

The  entity  receiving  the  capacity  and/ 
or  energy  transmitted  by  BPA  to  a 
Point(s)  of  Delivery. 

43.  Retail  Access 

Retail  Access  is  nondiscriminatory 
retail  distribution  access  mandated 
either  by  Federal  or  State  law  which 
grants  retail  electric  power  consumers 
the  right  to  choose  their  electricity 
supplier. 

44.  Scheduled  Demand 

For  purposes  of  applying  the  rates 
herein  to  applicable  piurchases  by  the 
Purchaser,  the  Scheduled  Demand  in 
kilowatts  is  the  largest  of  the  hoiu-ly 
demands  at  which  electric  energy  is 
scheduled  by  tiPA  for  delivery  to  a 
purchaser: 

a.  To  each  system  for  which 
Scheduled  Demand  is  the  basis  for 
determination  of  the  Measured  IDemand; 

b.  During  each  time  period  specified 
in  the  applicable  rate  schedule;  and 

c.  During  any  billing  period. 


Scheduled  Demand  is  deemed 
delivered  for  the  piupose  of  determining 
Billing  Demand. 

45.  Scheduled  Energy 

For  purposes  of  applying  the  rates 
herein  to  applicable  purchases  by  the 
Purchaser,  Scheduled  Energy  in 
kilowatthours  shall  be  the  sum  of  the 
hourly  demands  at  which  electric 
energy  is  scheduled  by  BPA  for  delivery 
to  a  purchaser: 

a.  For  each  system  for  which 
Scheduled  Energy  is  the  basis  for 
determination  of  the  Measured  Energy; 
and 

b.  During  any  billing  period. 
Scheduled  Energy  is  deemed 

delivered  for  the  purpose  of  determining 
Billing  Energy. 

46.  Slice  Administrative  Costs 

All  overhead  costs  incurred  by  BPA 
that  are  attributable  to  the 
implementation  of  the  Slice  product. 

47.  Slice  Revenue  Requirement 

The  Slice  Revenue  Requirement  is 
comprised  of  all  the  line  items  in  BPA's 


PBL  revenue  requirement  as  identified 
in  all  of  the  PBL's  rate  cases  that  are 
effective  during  the  term  of  the  Slice 
Pvuchaser's  contract  except  for  the 
following  items:  (1)  transmission  costs 
(other  than  those  associated  with  the 
fulfillment  of  System  Obligations);  (2) 
power  purchase  costs  (with  the 
exception  of  those  net  costs  incurred  as 
part  of  the  "Inventory  Solution");  and 
(3)  planned  net  revenues  for  risk. 

See  Table  E  for  Slice  Product  Costing 
Table. 

48.  Subscription 

Subscription  refers  to  the  Power 
Subscription  Strategy  issued  by  BPA  on 
December  21, 1998,  which  is  BPA's 
policy  power  sales  beginning  FY  2002. 

49.  Subscription  Contract 
See  2002  Contract. 

50.  System  Obligations 

BILLING  CODE  6450-01-P 
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System  Obligations  include,  but  are 
it  limited  to,  the  transmission  costs 
iociated  with  the  return  of  the 
ladian  Entitlement,  and  transactions 
ated  to  the  Pacific  Northwest 
•ordination  Agreement,  Mid-Columbia 
lurly  Coordination,  and  the  Canadian 
in-Treaty  Storage  Agreement. 

.  Total  Plant  Load 

otal  Plant  Load  means  a  DSI 
stomer's  total  electrical  energy  load  at 
facilities  eligible  for  BPA  service  during 

given  time  period  whether  the 
c  i^tomer  has  chosen  to  serve  its  load 
V  ith  BPA  power  or  non-Federal  power. 

.  Total  Retail  Load  (TRL) 

otal  Retail  Load  is  all  electric  power 
sumption  including  distribution 
siistem  losses,  within  a  utility's 
distribution  system  as  measured  at 
metering  points,  adjusted  for  unmetered 
lo^ds  or  generation.  No  distinction  is 
niide  between  load  that  is  served  with 
BJ*A  power  and  load  that  is  served  with 
pciwer  from  other  sources.  For  DSIs, 
Tdtal  Retail  Load  is  called  Total  Plant 
'  ■  d. 

Utility  Distribution  Company 

.  company  that  owns  and  maintains 
distribution  facilities  used  to  serve 
end-use  customers. 

|a's  New  1996  General  Rate  Schedule 
ivisions  for  Power  Rates 

A. 'Targeted  Adjustment  Charge  for 
D  ncommitted  Loads 

1  Availability 

The  Targeted  Adjustment  Charge  for 
Uncommitted  Loads  (TACUL)  pertains 
tt  the  PF  rate  schedule.  The  TACUL 
a])t)lies  after  December  7,  2000,  to 
pl^'chases  to  serve  customer  loads  that 
were  uncommitted  during  the  1996  rate 
a  ie  which  are  returned  to  BPA  firm 
P'  )|wer  requirements  service  during  a 
period  prior  to  FY  2002.  Customers 
si  lb  ject  to  the  TAfZUL  are  those  that 
re  duced  their  purchases  from  BPA  by 
adding  firm  resources  to  serve  load 
uj)|der:  (1)  1981  power  sales  contracts 
tl  at  expire  on  or  before  July  31,  2001, 
as  piay  be  amended;  (2)  Amendatory 

sment  No.  7  (AA7)  to  the  1981 
power  sales  contracts,  or  new  "1996" 
p(  >wer  sales  contracts  where  the 

(tomer  provides  BPA  notice  after 
D^ember  7,  1998,  consistent  with  the 
te  [ins  of  the  customer's  power  sales 
ccijitract,  for  requirements  service  for  the 
poriod  prior  to  FY  2002.  This  charge 
w  ill  be  in  effect  through  September  30, 
2(i6l. 

This  rate  schedule  amends  the  PF-96 
ra  (e  schedule,  which  went  into  effect 
Odober  1,  1996. 


2.  Energy  Charge 

The  TACUL  is  a  monthly  mills/kWh 
adjustment  to  the  HLH  and  LLH  energy 
rates  specified  in  the  1996  rate 
schedule,  and  is  applied  to  that  portion 
of  the  customer's  load  that  is  subject  to 
the  TACUL.  The  TACUL  rate 
adjustment  will  be  established  based  on 
the  following  formula: 
TACUL  =  [(hicr  $  *  Incr  Amt)  -  (Rate  $ 

*  Incr  Amt)l/TACUL  Amt 
Where: 

TACUL  Amt  =  The  amount  of  load 
subject  to  the  TACUL,  determined 
monthly. 
Rate  $  =  The  monthly  PF  energy  rate 
shown  in  the  applicable  rate 
schedule. 
Inventory  Amt  =  Amount  of  energy 
available  to  serve  thi.s  load  based  on 
an  annual  energy  Federal  system  firm 
resource  capability  as  defined  in  the 
Loads  and  Resources  Study,  and 
updated  if  BPA  determines  that  is 
necessary. 
Incr  $  =  Monthly  cost  to  BPA,  plus  a 
handling  fee,  of  incremental  power  for 
HLH  and  LLH  expressed  in  mills/kWh 
(see  below).  These  costs  also  may 
include  where  applicable,  wheeling, 
ancillary,  and  other  charges  BPA  may 
incur  in  purchasing  power  from  other 
entities  such  as,  but  not  limited  to,  the 
California  ISO  or  the  California  PX. 
Incr  Amt  =  Amount  of  incremental 
power  required,  determined  monthly 
and  defined  as  the  TACUL  Amt  minus 
the  Inventory  Amt.  (If  there  is  no 
available  Inventory  Amt,  the  Incr  Amt 
will  equal  the  TACUL  Amt). 
Incr  $  is  greater  than  Rate  $  (If  Incr  $ 
is  less  than  Rate  $,  the  TACUL  is  0 
mills/kWh). 

TACUL  is  the  monthly  rate 
adjustment  in  mills/kWh.  BPA  will 
calculate  the  cost  (Incr  $)  per  month  in 
mills/kWh  of  the  additional  power  per 
month  (Incr  Amt)  for  a  specific 
Customer  request.  BPA  will  establish 
the  cost  of  the  additional  power  by  the 
following  methods: 

a.  BPA  will  establish  the  price  based 
on  BPA's  monthly  cost  to  purchase  the 
incremental  load  by  purchase!  of 
resources  at  market,  or  the  monthly  cost 
of  BPA  recallable  power  contracts, 
averaged,  whichever  is  less. 

b.  A  price  plus  handling  fee 
calculated  based  on  the  following  index. 

BPA  will  calculate  the  price  per 
month  for  HLH  and  LLH,  based  on  an 
index  calculated  according  to  the 
following: 
Price  of  HLH  =  V3  HLH  (DJ  Mid  C)  +  V3 

HLH  (California  PX)  +  Va  (NYMEX 

Mid  C) 
Price  of  LLH  =  V2  LLH  (DJ  Mid  C)  +  V2- 

LLH(PX) 


Where  the  CaUfomia  PX  b^sis  is 
adjusted  to  DJ  Mid  C 

Where:  ' 

DJ  Mid  C  =  Dow  Jones  Firm  On-peak 
(HLH)  and  Firm  Off-peak  (LLH)  Mid- 
Columbia  Electricity  Price  Index 

California  PX  =  California  Power 
Exchange  Day-Ahead  Zonal  Prices 
(Constrained) — ^the  average  of  NWl 
(Captain  Jack/Malin— COB)  and  NW3 
(NOB)  for  HLH  and  LLH 

NYMEX  Mid  C  =  the  New  York 
Mercantile  Exchange  Futxires 
Electricity  Closing  Price  at  Mid-C  for 
the  applicable  month 

California  PX  prices  will  be  adjusted  for 

basis  difference  between  COB/NOB  and 

the  Mid-C  using  the  IS/PTP  Rates 

contained  in  BPAs  1996  Transmission 

Rate  Schedules. 

Issued  in  Portland,  Oregon,  on  July  30. 
1999. 

Jack  Robertson, 

Deputy  Administrator. 

[FR  Doc.  99-20805  Filed  8-12-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Proposed  Correction  of  Errors  in  the 
Rrm  Power  Products  and  Services 
Rate  Schedule  (FPS-96):  Clarifying  the 
Applicability  of  the  FPS-96  Contract 
Rate  to  Certain  Capacity  With  Energy 
Return  Contracts,  Public  Hearing,  and 
Opportunity  for  Public  Review  and 
Comment 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Proposed  Correction  of 
Errors  in  the  Firm  Power  Products  and 
Services  Rate  Schedule  (FPS-96): 
Clarifying  the  Applicability  of  the  FPS- 
96  Contract  Rate  to  Certain  Capacity 
With  Energy  Return  Contracts. 

SUMMARY:  BPA  unbundled  its  wholesale 
power  and  transmission  products  in  its 
1996  rate  case.  Pursuant  to  this 
unbundling,  several  of  BPA's  wholesale 
power  rate  schedules  included  separate 
rates  for  sales  of  firm  capacity  with 
energy  returns  (commonly  referred  to  as 
capacity  without  energy).  Although 
clarifying  language  was  mistakenly 
omitted  from  vbe  FPS-96  rate  schedule, 
the  record  established  that  it  was  BPA's 
intent  that  the  firm  capacity  with  energy 
returns  product  would  be  sold  at  a 
negotiated  price. 

Certain  BPA  contracts  executed  prior 
to  October  1. 1996,  provide  that  BPA 
supply  capacity  without  energy  at  the 
demand  charge  in  the  Contract  Rate  of 
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the  then  applicable  surplus  firm  power 
rate  schedule.  BPA  erred  in  the  FPS-96 
rate  schedule  when  it  fidiled  to  expressly 
state  in  that  schedule  that  the  capacity 
without  energy  product  would  be  priced 
at  a  negotiated  rate.  The  demand  charge 
in  the  Contract  Rate  section  of  FPS-96 
was  priced  to  be  sold  only  in 
conjunction  with  the  purchase  of  the 
separate  energy  product  in  that  section. 
This  action  is  intended  to  correct  those 
errors. 

DATES:  The  prehearing  conference  mtUI 
be  held  on  August  24, 1999,  from  1:00 
p.m.  to  4:00  p.m.,  Room  223,  911  N.E. 
11th,  Portland.  Oregon.  Written 
comments  by  participants  must  be 
received  by  October  13, 1999,  to  be 
considered  in  the  Record  of  Decision 
(ROD). 

ADDRESSES:  BPA's  initial  rate  proposal 
in  this  proceeding  will  be  available  for 
examination  on  August  24. 1999  at 
BPA's  Public  hiformation  Center,  BPA 
Headquarters  Building,  1st  Floor,  905 
N.E.  11th,  Portland,  Chegon.  Written 
comments  should  be  submitted  to  Mr. 
Michael  Hansen,  Public  Involvement 
and  Information  Specialist;  Bonneville 
Power  Administration;  P.O.  Box  12999; 
Portland,  Oregon  97212.  The  prehearing 
conference  will  be  held  on  August  24, 
1999,  from  1:00  p.m.  to  4:00  p.m..  Room 
223,  911  N.E.  11th,  Portland,  Oregon.  To 
request  dociunents  in  this  proceeding  by 
telephone,  call  BPA's  dociunent  request 
line:  (503)  230-4328  or  call  toll-free  1- 
800-622-4519.  Please  request  the 
document  by  its  listed  title.  BPA's 
initial  proposal  for  FPS-96R  will  also  be 
available  on  BPA's  website  at 
www.bpa.gov/power/Tatecase. 

Responsible  Official:  Ms.  Diane 
Cherry,  Manager  for  Power  Products, 
Pricing  and  Rates,  is  the  official 
responsible  for  the  development  of 
BPA's  wholesale  power  rates. 
SUPPLEMENTARY  INFORMATION: 

Part  I — Introduction  and  Procedural 
Background 

A.  Relevant  Statutory  Provisions 
Governing  This  Rate  Proceeding 

Section  7  of  the  Northwest  Power  Act, 
16  U.S.C.  839e,  contains  a  number  of 
general  directives  that  the  BPA 
Administrator  must  consider  in 
establishing  rates  for  the  sale  of  electric 
energy  and  capacity.  In  particiilar, 
section  7(a)(1),  16  U.S.C.  839e(a)(l), 
provides  in  part  that: 

[S]uch  rates  shall  be  established  and,  as 
appropriate,  revised  to  recover,  in  accord^ce 
with  sound  business  principles,  the  costs 
associated  with  the  acquisition,  conservation, 
and  transmission  of  electric  power,  including 
the  amortization  of  the  Federal  investment  in 
the  Federal  Columbia  River  Power  System 


(including  irrigation  costs  required  to  be 
repaid  out  of  power  revenues)  over  a 
reasonable  period  of  years  and  the  other  costs 
and  expenses  incurred  by  the  Administrator 
pursuant  to  this  Act  and  other  provisions  of 
law. 

Rates  established  by  BPA  are  effective 
on  an  interim  or  final  basis  when 
approved  by  FERC.  16  U.S.C.  839e{a)(2). 
In  addition  to  the  Northwest  Power  Act, 
BPA  ratemaldng  is  governed  by  the 
Bonneville  Project  Act,  16  U.S.C. 
Section  832  et  seq.,  the  Federal 
Columbia  River  Transmission  System 
Act,  16  U.S.C.  Section  838  et  seq.,  and 
the  Flood  Control  Act  of  1944, 16  U.S.C. 
825s. 

Section  7(i)  of  the  Northwest  Power 
Act,  16  U.S.C.  839e(i),  requires  that 
BPA's  rates  be  set  according  to  certain 
procedives.  These  procedures  include 
issuance  of  a  Federal  Register  notice 
annotmcing  the  proposed  rates;  one  or 
more  hearings;  the  opportimity  to 
submit  written  views,  supporting 
information,  questions,  or  argimients; 
and  a  decision  by  the  Administrator 
based  on  the  record  developed  during 
the  hearing  process.  This  proceeding 
will  be  governed  by  BPA's  "Procedures 
Governing  Boimeville  Power 
Administration  Rate  Hearings,"  51  FR 
7611  (March  5, 1986),  which  implement 
and,  in  most  instances,  expand  these 
statutory  requirements. 

Pursuant  to  section  1010.3(c)  of  the 
Procedures  Governing  Bonneville  Power 
Administration  Rate  Hearings  (BPA 
Procedures),  this  hearing  will  be 
conducted  under  Rule  1010.10,  which 
governs  Expedited  Rate  Proceedings. 
The  expedited  procedures  will  be  used 
rather  ihan  the  procedures  for  General 
Rate  Proceediags  conducted  imder  Rule 
1010.9.  The  procedures  for  General  Rate 
Proceedings  are  intended  for  use  when 
the  Administrator  proposes  to  revise  all, 
or  substantially  all,  of  BPA's  wholesale 
power  and  transmission  rates.  The 
proposed  correction  of  the  FPS-96 
schedule  does  not  impact  any  other  part 
of  the  FPS-96  rate  schedule,  or  any 
other  rate  schedule,  and  will  be 
applicable  to  a  very  limited  nimiber  of 
contracts.  Therefore,  the  issues  in  this 
rate  proceeding  will  be  fewer  and  of 
more  limited  scope  than  the  issues  in  a 
proceeding  to  adjiist  all  BPA  rates.  BPA 
believes  that  the  Expedited  Rate 
Proceeding  will  be  adequate  to  develop 
a  full  and  complete  record  and  to 
receive  public  comment  and  argmnent 
related  to  the  proposed  corrections.  If 
more  time  is  required,  the  Hearing 
Officer  may  request  under  section 
1010.10(b)  of  the  BPA  Procedures  that 
the  BPA  Administrator  grant  an 
extension. 


B.  Background 

On  July  17, 1995,  BPA  filed  a  notice 
Id  the  Federal  Register  proposing  new 
wholesale  power  and  transmission  rates 
to  be  effective  on  October  1, 1996, 
including  the  FPS-96  rate  schedule. 
BPA's  initial  rate  proposal  was  filed  on 
July  10, 1995,  and  was  supported  by 
written  testimony  and  studies.  Parties  to 
the  proceeding  filed  their  rebuttal  to 
BPA's  direct  case  and  their  own  direct 
testimony  on  September  8, 1995.  On 
December  8, 1995,  litigants  filed  rebuttal 
to  the  parties'  direct  cases.  BPA  also 
filed  a  supplemental  rate  proposal  on 
December  8, 1995,  which  consisted  of 
written  testimony  and  studies. 

Parties  filed  their  direct  cases  in 
response  to  BPA's  supplemental  rate 
proposal  on  January  26, 1996. 
Testimony  responding  to  the  parties' 
supplemental  cases  was  filed  on 
February  12, 1996.  Rebuttal  testimony 
was  filed  by  all  litigants  on  February  14, 
1996.  Cross-examination  began  on 
February  20, 1996.  Parties  submitted 
initial  briefs  on  April  22, 1996.  Oral 
argument  before  the  BPA  Administrator 
and  Deputy  Administrator  was  held  on 
April  30, 1996.  A  Draft  ROD  was 
published  and  distributed  to  parties  on 
May  4, 1996.  Parties  filed  briefe  on 
exceptions  on  May  30, 1996.  BPA 
published  its  Final  ROD  on  June  17, 
1996. 

BPA  filed  its  proposed  rates, 
including  the  FPS-96  schedule,  with 
FERC  on  July  26, 1996.  On  September 
25, 1996,  FERC  granted  interim 
approval'of  the  proposed  rates  effective 
October  1, 1996.  United  States  Dept.  of 
Energy-Bonneville  Power 
Administration,  76  FERC  1 61.314 
(1996).  On  July  30, 1996,  FERC  issued 
an  order  granting  final  confirmation  and 
approval  of  BPA's  rates,  including  the 
FPS-96  rate  schedule.  United  Stated 
Dept.  of  Energy-Bonneville  Power 
Administration,  80  FERC  1 61,118 
(1997).  The  FPS-96  rat«  was  approved 
for  a  10-year  period  ending  September 
30,  2006. 

C.  Proposed  Schedule  Concerning  This 
Rate  Proceeding 

BPA's  initial  rate  proposal  in  this 
proceeding  will  be  available  for 
examination  on  August  24, 1999,  at 
BPA's  Public  Information  Center,  BPA 
Headquarters  Building,  1st  Floor;  905 
N.E.  11th,  Portland,  (>egon,  and  will  be 
provided  to  parties  at  the  prehearing    . 
conference  to  be  held  on  August  24, 
1999,  from  1:00  p.m.  to  4:00  p.m.,  Room 
223, 911  N.E.  11th,  Portland,  Oregon. 

To  request  documents  in  this 
proceeding  by  telephone,  call  BPA's 
dociunent  request  line:  (503)  230-4328 


oil  call  toll-free  1-800-622-4519.  Please 
rebuest  the  document  by  its  listed  title. 
BPA's  initial  proposal  for  FPS-96R  will 
alpo  be  available  on  BPA's  website  at 
H"  tw.bpa.gov/power/ratecase. 

^s  noted  above,  BPA  will  release  its 
pibposed  revisions  to  the  FPS-96  rate 
scliedule  on  August  24, 1999.  BPA 
espects  to  publish  a  final  ROD  on 
~  l:ember  6, 1999.  The  following 
iposed  schedule  is  provided  for 
.  prmational  purposes.  A  final 
schedule  will  be  established  by  the 
H^  uing  Officer  at  the  prehearing 
cc  I  iference: 

Ai  iWist  24 — ^Prehearing  Conference 
IpPA  files  Direct  Case)  and  deadline 
ibr  petitions  to  intervene, 
tember  17 — Data  Requests  on  BPA's 
irect  Case  Due. 

tember  24 — ^Dala  Respuuses  Due. 
O^  ober  4 — ^Parties*  Direct  Cases 
ncluding  rebuttal  to  BPA's  Direct 

B). 
ober  12 — ^Data  Requests  on  Parties' 
lirect  Cases  Due. 

tober  13 — Close  of  Public  Conunent. 
iober  19 — Data  Responses  Due. 
pber  26 — Litigants'  Rebuttal  Cases 
10  discovery), 
ivember  2 — Cross-Examination. 
November  9 — Initial  Briefs. 
November  17 — ^Drafl  Record  of  Decision. 
November  27 — Briefs  on  Exceptions. 
Deitember  6 — Final  Record  of  Decision. 
inhe  procedural  schedule  established 
fot  Docket  No.  FPS-96R  will  provide  an 
opjportxmity  for  interested  persons  to 
review  BPA's  proposed  rates,  to 
panicipate  in  the  rate  hearing,  and  to 
submit  oral  and  written  comments. 
Dii^g  the  development  of  the  final  rate 
proposal,  BPA  will  evaluate  all  written 
an  ci  oral  comments  received  in  the  rate 
proceeding.  Consideration  of  comments 
,  more  current  data  may  result  in  the 
'  rate  proposal  differing  from  the 
1  proposed  in  this  Notice. 
'A  expects  to  file  its  ROD  with 
IC  by  January  6,  2000,  requesting 
th^i  the  proposed  revisions  go  into 
:  on  or  before  Jime  1,  2000. 

n — ^Purpose  and  Scope  of  Hearing 


le  purpose  of  the  proposed  changes 
le  Finn  Power  Products  and 
aces  (FPS-96)  rate  schedule  is  to 
ify  and  establish  the  rates  that  apply 
le  capacity  without  energy  product, 
le  FPS-96  rate  schedule  includes  a 
itract  Rate  demand  charge  section, 
ich  contains  a  rate  of  $0.87/kW/ 
m(  i|ith.  The  demand  charge  in  this 
se<  i^ion  was  designed  and  priced  to  be 
us(  J^  exclusively  in  conjunction  with 
lurchase  of  the  separate  energy 
luct  included  in  the  same  section  of 
-96.  The  Contract  Rate  demand 


charge  was  not  intended  to  apply  to 
capacity  without  energy. 

The  FPS-96  rate  schedule  is  a 
successor  to  the  Surplus  Firm  Power 
(SP-93)  rate  schedule.  However,  prior  to 
the  product  imbimdling  in  the  FPS-96 
rate  schedule,  the  Contract  Rate  demand 
charge  in  BPA's  Siuplus  Firm  Power 
rate  schedules  (SP-93,  SP-91.  SP-89 
and  SP-86)  was  priced  to  provide 
capacity  without  energy.  "The  Contract 
Rate  demand  charge  in  each  of  these 
Surplus  Firm  Power  rate  schedules 
included:  (1)  firm  energy;  (2)  firm 
capacity  without  energy;  and  (3)  firm 
power.  In  addition,  the  demand  charge 
in  the  Contract  Rate  in  those  schedules 
was  priced  to  reflect  the  value  of 
capacity,  with  or  without  energy. 

Pursuant  to  BPA's  product 
imbundling  in  the  1996  rate  case, 
separate  sections  for  the  capacity 
without  energy  product  were  included 
in  the  Priority  Finn  Power  (PF-96)  and 
New  Resource  Power  (NR-96)  rate 
schedules.  Consistent  with  this  product 
unbimdling,  the  FPS-96  rate  schedule 
was  also  designed  to  unbundle  capacity 
and  energy  products.  Although 
clarifying  language  was  mistakenly 
omitted  from  the  FPS-96  rate  schedule, 
it  was  BPA's  stated  intent  that  the 
capacity  without  energy  product  would 
be  sold  at  a  negotiated  price,  not  imder 
the  Contract  Rate  demand  charge.  This 
is  established  by  BPA's  Final  1996 
Wholesale  Power  Rate  Development 
Study  (WPRDS),  WP-96-FS-BPA-01. 
Section  4.7  of  the  WPRDS  states  in 
pertinent  part  that: 

Firm  capacity  without  energy  is  available 
under  PF-96  and  NR-96  rate  schedules  for 
Computed  Requirements  customers 
purchasing  imder  the  1981  Contract.  Firm 
capacity  without  energy  is  also  available 
under  the  FPS-96  rate  schedule,  at 
negotiated  prices  and  terms  that  may  vary 
from  those  in  the  PF  and  NR  rate  schedules. 

BPA  entered  into  some  contracts  prior 
to  the  establishment  of  the  FPS-96  rate 
schedule  that  provide  for  BPA  to 
supply,  under  specified  circumstances, 
capacity  without  energy,  and  further 
provide  that  such  product  should  be 
priced  imder  the  Contract  Rate  demand 
charge  section  of  the  then  applicable 
Siuplus  Firm  Power  rate  schedule.  As 
noted  previously,  the  FPS-96  rate 
schedule  is  the  successor  to  all  prior 
Surplus  Firm  Power  rate  schedules. 
BPA  erred  in  the  FPS-96  rate  schedule 
when  it  failed  to  expressly  state  in  that 
schedule  that  contracts  providing  for 
capacity  without  energy  would  no 
longer  be  sold  at  the  Contract  Rate 
demand  charge,  but  rather  would  be 
priced  at  a  negotiated  rate,  and  that  the 
demand  charge  in  the  Contract  Rate 
section  in  FPS-96  was  for  a  fiirm  power 


sale  product.  The  fact  that  an  error  was 
made  is  reflected  in  the  above  quoted 
language  fit)m  the  WPRDS,  and  in  the 
fact  that  the  $0.87/kW/month  price  does 
not,  and  did  not  at  the  time  the  rate 
schedule  was  developed,  recover  the 
costs  to  BPA  associated  with  providing 
energy  during  high  cost  periods  and 
taking  energy  bade  during  lower  cost 
periods. 

Because  some  contracts  may  require  a 
posted,  as  opposed  to  a  negotiated,  rate 
for  capacity  without  energy,  BPA  is 
proposing  to  post  seasonally  adjusted 
rates  that  may  be  used  in  instead  of  a 
negotiated  rate.  The  posted  rates  shall 
be  available  only  for  those  contracts  in 
effect  on  or  before  October  1, 1996,  that 
provide  for  capacity  without  §nergy  to 
be  priced  at  the  Contract  Rate  demand 
charge  in  the  then  applicable  Suiplus 
Firm  Power  rate  schedule. 

BPA  has  assessed  the  potential 
environmental  effects  of  its  rate 
proposal,  as  required  by  the  National 
Environmental  Policy  Act  (NEPA),  as 
part  of  BPA's  Business  Plan 
Envircmnental  Impact  Statement  (EIS). 
The  analysis  includes  an  evaluation  of 
the  environmental  impacts  of  a  range  of 
rate  design  alternatives  for  BPA's  power 
services  and  an  analysis  of  the 
environmental  impacts  of  the  rate  levels 
resulting  from  the  rates  for  such  services 
under  the  business  structure 
alternatives.  BPA's  proposal  to  revise 
the  FPS-96  schedule  falls  within  the 
range  of  alternatives  evaluated  in  the 
Final  Business  Plan  EIS.  Comments  on 
the  Business  Plan  EIS  were  received 
outside  the  formal  rate  hearing  process, 
but  will  be  included  in  the  rate  case 
record  and  considered  by  the 
Administrator  in  making  a  final 
decision  establishing  BPA's  revisions  to 
the  1996  rate  schedules.  The  Business 
Plan  EIS  was  completed  in  Jime  1995. 

Pursuant  to  Rule  1010.3(fl  of  BPA's 
Procedures,  the  Administrator  limits  the 
scope  of  this  hearing  to  issues 
respecting  the  correction  of  the  FPS-96 
rate  schedule  as  described  in  section  II 
hereof.  Other  provisions  of  the  existing 
FPS-96  rate  schedule  are  not  rate 
matters  for  the  purposes  of  this  hearing. 

m.  Public  Participation 

A.  Distinguishing  Between 
'  'Participan  ts"  and'  'Parties ' 

BPA  distinguishes  between 
"participants  in"  and  "parties  to"  the 
hearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments, 
views,  opinions,  and  information  from 
"participants,"  who  are  defined  in  the 
BPA  Procediues  as  persons  who  may 
submit  comments  without  being  subject 
to  the  duties  of,  or  having  the  privileges 
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of,  parties.  Participants'  written  and  oral 
comments  will  be  made  part  of  the 
ofBcial  record  and  considered  by  the 
Administrator.  Participants  are  not 
entitled  to  participate  in  the  prehearing 
conference:  may  not  cross-examine 
parties'  witnesses,  seek  discovery,  or 
serve  or  be  served  with  documents;  and 
are  not  subject  to  the  same  procedural 
requirements  as  parties. 

Written  comments  by  participants 
will  be  included  in  the  record  if  they  are 
submitted  on  or  before  October  13, 
1999.  Participants'  written  views, 
supporting  information,  questions,  and 
arguments  should  be  submitted  to  the 
address  noted  above.  The  second 
category  of  interest  is  that  of  a  "party" 
as  defined  in  Rules  1010.2  and  1010.4 
of  the  BPA  Procedures.  51  FR  7611 
(1986).  Parties  may  participate  in  any 
aspect  of  the  hearing  process. 

B.  Potitions  for  Intervention 

Persons  wishing  to  become  a  party  to 
BPA's  rate  proceeding  must  notify  BPA 
in  writing.  Petitioners  may  designate  no 
more  than  two  representatives  upon 
whom  service  of  documents  will  be 
made.  Petitions  to  intervene  shall  state 
the  name  and  address  of  the  person 
requesting  party  status  and  the  person's 
intmest  in  the  hearing. 

Petitions  to  intervene  as  parties  in  the 
rate  proceeding  are  due  to  die  Hearing 
Officer  by  August  24, 1999.  The 
petitions  should  be  directed  to: 
Christopher  Jones,  Hearing  Clerk — LP, 
Bonneville  Power  Administration,  905 
N.E.  11th  Ave.,  P.O.  Box  12999, 
Portland,  Oregon  97212. 

Petitioners  must  explain  their 
interests  in  sufficient  detail  to  permit 
the  Hearing  Officer  to  determine 
whether  they  have  a  relevant  interest  in 
thehearing.  Pursuant  to  Rule  1010.1(d) 
of  BPA's  I^ocedures,  BPA  waives  the 
requirement  in  Rule  1010.4(d)  that  ah 
opposition  to  an  intwvenlion  petition  be 
fiQed  and  served  24  hours  before  the 
{veheaiing  conference.  Any  opposition 
to  an  intervention  petition  may  instead 
be  made  at  the  prehearing  conference. 
Any  party,  including  BPA.  may  oppose 
a  petition  for  intervention.  Persons  who 
have  been  denied  party  status  in  any 
past  BPA  rate  proceeding  shall  continue 
to  be  denied  party  status  unless  they 
establish  a  significant  change  of 
circumstances.  All  timely  applications 
will  be  ruled  on  by  the  Hearing  Officer. 
Late  interventions  are  strongly 
disfevored.  Opposition  to  an  untimely 
petition  to  intervene  shall  be  filed  and 
received  by  BPA  within  two  days  after 
service  of  the  petition. 


C.  Developing  the  Record 

Cross-examination  will  be  scheduled 
by  the  Hearing  Officer  as  necessary 
folloMring  completion  of  the  filing  of  all 
litigants'  direct  and  rebuttal  testimony. 
Parties  will  have  the  opportunity  to  file 
initial  briefs  at  the  close  of  any  cross- 
examination.  After  the  close  of  the 
hearings,  and  following  submission  of 
initial  briefs,  BPA  will  issue  a  Draft 
ROD  that  states  the  Administrator's 
tentative  decision(s).  Parties  may  file 
briefs  on  exceptions,  or  when  all  parties 
have  previously  agreed,  oral  argument 
may  be  substituted  for  briefs  on 
exceptions.  When  oral  argument  has 
been  scheduled  in  lieu  of  briefs  on 
exceptions,  the  argument  will  be 
transcribed  and  made  part  of  the  record. 
The  record  will  include,  among  other 
things,  the  transcripts  of  any  hearings, 
written  material  submitted  by  the 
participants,  and  evidence  accepted  into 
the  record  by  the  Hearing  Officer.  The 
Hearing  Officer  then  will  review  the 
record,  supplement  it  if  necessary,  and 
certify  the  record  to  the  Administrator 
for  decision. 

The  Administrator  will  develop  the 
final  corrections  to  the  FPS-96  rate 
schedule  based  on  the  entire  record.  The 
basis  for  the  final  corrections  to  the  rate 
schedule  will  be  expressed  in  the 
Administrator's  Final  ROD.  The 
Administrator  will  serve  copies  of  the 
ROD  on  all  parties  and  will  file  the  final 
proposed  rate  corrections,  together  with 
the  record,  with  FERC  for  confirmation 
and  approval.  See  18  CFR  Part  300. 

IV.  Sanunary  of  the  Proposal 

Below  are  the  proposed  corrections 
intended  to  the  FPS-96  rate  schedule. 

1.  Title  to  Section  II.  A.  is  corrected 
fiom  "Firm  Power"  to  "Firm  Power  and 
Capacity  Without  Energy  Sales' 

2.  The  following  language  will  be 
added  to  1.1  Contract  Rate  section  of 
FPS-96: 

The  demand  charge  in  the  Contract 
Rate  applies  firm  power  sales.  Firm 
capacity  without  energy  is  available 
under  Uie  FPS-^  rate  schedule  at  the 
prices  identified  in  section  1.3  unless 
otherwise  agreed  to  by  BPA  and  the 
Purchaser. 

3.  New  FPS-96  Section  1.3: 

1.3    Capacity  Without  Energy 

Unless  otherwise  agreed  to  by  the 
parties,  the  monthly  charge  for  capacity 
without  energy  shall  be  the  applicable 
rate  for  that  month,  multiplied  by  the 
Purchaser's  Contract  Demand  associated 
with  the  purchase  of  capacity  without 
energy. 


Applicable  months 

Rate 

September-Decemtwr  

Januaiy-March 

April  

May-June „ 

July 

August  

$15.l6/kW-nK>. 

11.11/liW-mo. 

10.1Q/kW-ino. 

$8.30/kW-mo. 

IS.aakW-mo. 

19.93rt«W-mo. 

The  rates  in  the  Contract  Rate  Section 
II.A.1.1  of  FPS-96  apply  only  to  a  firm 
power  sale. 

V.  The  Revised  FPS-96  Rate  Schedule 

The  revised  FPS  rate  schedule  is  set 
forth  below.  An  interlined  version  of  the 
revised  rate  schedule  will  he  available 
for  examination  on  August  24, 1999,  at 
BPA's  Public  Information  Center,  BPA 
Headquarters  Building,  1st  Floor;  905 
N.E.  11th,  Portland,  C^egon,  and  will  be 
provided  to  parties  at  the  prehearing 
conference  to  be  held  on  August  24, 
1999,  fi^om  1:00  p.m.  to  4:00  p.m..  Room 
223,  911  N.E.  11th,  Portland,  Oregon.  In 
addition,  the  interlined  version  of  this 
revised  rate  schedule  will  be  posted  on 
BPA's  website  that  same  day.  The 
website  may  be  reached  via 
www.bpa.gov/power/ratecase. 

Sdiedule  FPS-96 

Firm  Powrer  Products  and  Services 

Section  I.  Availability 

This  rate  schedule  is  available  for  the 
purchase  of  Firm  Power,  Capacity 
Without  Ene'rgy,  Supplemental  Control 
Area  Services,  Shaping  Services,  and 
Reservation  and  Rights  to  Change 
Services  for  use  inside  and  outside  the 
Pacffic  Northwest  during  the  period 
beginning  October  1, 1996,  and  ending 
September  30,  2006. 

Products  and  services  available  imder 
this  rate  schedule  are  described  in  the 
reprint  of  the  1996  GRSPs  for  FPS-96, 
Section  m.A  of  Bonneville  Power 
Administration  (BPA's)  General  Rate 
Schedule  Provisions  (GRSPs).  BPA  is 
not  obligated  to  enter  into  agreements  to 
sell  products  and  services  under  this 
rate  schedule  or  make  power  or  energy 
available  under  this  rate  schedule  if 
such  power  or  enotgy  would  displace 
sales  under  the  PF-96,  NR-96,  IP-96,  or 
VI-96  rates  schedules  or  their 
successors.  Sales  under  the  FPS-96  rate 
schedule  are  subject  to  BPA's  GRSPs. 
Transmission  service  over  Federal 
Columbia  River  Transmission  System 
facilities  shall  be  charged  under  the 
applicable  transmission  rate  schedule. 
Ancillary  services  shall  be  available 
under,  or  at  charges  consistent  with,  the 
Ancillary  Products  and  Services  (APS) 
rate  schedule. 

This  rate  schedule  supersedes  the 
Surplus  Firm  Power  (SP-93)  and 
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Enijergency  Capacity  (CE-95)  rate 
schedules.  Rates  under  contracts  that 
cqi^tain  charges  that  escalate  based  on 
rates  listed  in  this  rate  schedule  shall 
inplude  applicable  transmission 
;es.  For  sales  under  this  rate 
^edule.  bills  shall  be  rendered  and 
lents  due  pursuant  to  BPA's  Billing 
::edures  and/or  as  agreed  to  in 
chase  agreements. 

ton  II.  Rates,  Billing  Factors,  and 
ustments 

tor  each  product,  the  rate(s)  for  each 
iuct  along  with  the  associated 

fiactor(s)  are  identified  below, 
ilicable  adjustments,  charges,  and 
special  rate  provisions  are  listed  for 
earn  product.  This  rate  schedule 
contains  four  subsections, 
cottcsponding  to  the  products  offered 
ui  ( ler  this  rate  schedule: 
Se  t  tion  n.A.  Firm  Power  and  Capacity 

I  l^ithout  Energy 
Se  c  tion  U.B.  Supplemental  Control  Area 

5  ervices 
Se  c  tion  II.C.  Shaping  Services 
Se  c  tion  n.D.  Reservation  and  Rights  to 

I  hange  Services 

A. ,  'inn  Power  and  Capacity  Without 
Ei  ( 'rgy 

1 

1.1 


^tes  and  Billing  Factors 
Contract  Rate 


ca 
e 


I  he  demand  charge  in  the  Contract 
Ra  te  applies  to  puirchases  of  a  firm 

(City  with  no  energy  return  product 

iusively,  that  is,  a  firm  power  sale 
prfijduct.  Firm  capacity  with  energy 
(Capacity  without  Energy)  is 
available  under  the  FPS-96  rate 
schpdide  at  the  prices  identified  in 
seciion  1.3.  Contracts  entered  into  on  or 
before  September  30,  1996,  that  refer  to 
thf  jdemand  charge  in  the  Contract  Rate 

ion  of  the  then  applicable  surplus 
poftyer  schediUe  for  pricing  this  product 

be  priced  under  section  1.3. 

Il    Demand  Charge 

le  charge  for  demand  shall  be  $0.87 
-jkilowatt  per  month  in  all  months  of 
th^year,  multiplied  by  the  Contract 
Deanand  unless  otherwise  agreed  by 
BF  i  i  and  the  Purchaser. 

.  2    Demand  Charge — Capacity 
^ut  Energy  Sales 

section  1.3  for  pricing. 
Energy  Charge 

tie  total  monthly  charge  for  energy 

1  be  the  sum  of  (1)  and  (2): 
I)  The  applicable  Heavy  Load  Hour 
(Hm)  rate  for  that  month,  multiplied  by 
th©  Purchaser's  HLH  Contract  Energy 
un|0ss  otherwise  agreed  by  BPA  and  the 
Puh^aser;  and 


(2)  The  applicable  Light  Load  Houi 
(LLH)  rate  for  that  month,  multiplied  by 
the  Piutdiaser's  LLH  Contract  Energy 
unless  otherwise  agreed  by  BPA  and  the 
Piuchaser. 


Applicable  months 


Septemt>er-0ec8m- 

ber 

January-March 

April 

May-June  

July  

August 


HLH  rate 
(mills/ 
kWh) 


49.63 
50.39 
44.74 
24.36 
29.94 
42.66 


LLH  rate 
(mills/ 
kWh) 


46.45 
47.25 
42.73 
21.21 
26.09 
37.06 


1.2  Flexible  Rate 

Demand  and/or  energy  charges  may 
be  specified  at  a  higher  or  lower  average 
rate  as  mutually  agreed  by  BPA  and  the 
Purchaser.  Billing  factors  shall  be 
Contract  Demand  and  Contract  Energy 
unless  otherwise  agreed  by  BPA  and  the 
Purchaser. 

1.3  Capacity  Without  Energy 

1.3.1  Flexible  Rate 

For  sales  not  covered  by  section  1.3.2 
the  rate(s)  for  capacity  without  energy 
sales  shall  be  as  mutually  agreed  by 
BPA  and  the  fhirchaser. 

1.3.2  Posted  Rate 

The  posted  rates  are  available 
exclusively  for  contracts  entered  into  on 
or  before  September  30. 1996,  that 
include  Capacity  without  Energy 
provisions  where  payment  shall  be  at 
the  demand  charge  associated  with  the 
Contract  Rate  of  the  then  applicable 
surplus  power  rate  schedule.  For  sales 
pursuant  to  such  contracts  the  monthly 
charge  for  Capacity  without  Energy  shall 
be  the  applicable  rate  for  that  month, 
multiplied  by  the  Purchaser's  Contract 
Demand  associated  with  the  piirchase  of 
Capacity  without  Energy. 


Applicable  months 

Rate 

September-Decemt)er 

January-March 

April 

May-June ....t... 

$15.16/kW-mo. 
$11.11/kW-mo. 
$10.10/kW-mo. 
S8  30/kW-mo 

July 

August  

$13.39/kW-mo. 
$19.93/kW-mo. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions  are  described  in  the 
GRSPs.  Relevant  sections  are  identified 
below. 

2.1    Rate  Adjustments 


Rate  aoyustment 


Energy  Return  Surcharge 


Section 


Rate  adjustment 


I   Section 


Reactive  Power  Charge 

Unauthorized  Increase  Charge 


II.O. 
II.R. 


2.2    Special  Rate  Provisions 

Special  rate  provisions 

Section 

Cost  Contributions 

II  D 

B.  Supplemental  Control  Area  Senrices 

1.  Rates  and  Billing  Factors 

The  charge  for  Supplemental  Control 
-  Area  Services  shall  be  the  ^plicable 
rate(s)  times  the  applicable  billing 
factor(s),  pursuant  to  the  agreement 
between  BPA  and  the  Purchaser. 

The  rate(s)  and  billing  factor(s)  for 
Supplemental  Control  Area  Services 
shall  be  as  established  by  BPA  or  as 
mutually  agreed  by  BPA  and  the 
Piuchaser. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Charges,  and  Special 
Rate  Provisions-are  described  in  the 
GRSPs.  Relevant  sections  are  identified 
below. 

2.1    Rate  Adjustments 


Rate  adjustment 

Section 

Energy  Retum  Surcharge  

Reactive  Power  Charge 

Unauthorized  Increase  Charge  

II.H. 
II.O. 
II.R. 

2.2    Special  Rate  Provisions 

Special  rate  provisions 

Section 

a 
Cost  Contributions 

II  D 

C.  Shaping  Services 

1.  Rates  and  Billing  Factors 

The  charge  for  Shaping  Services  shall 
be  the  applicable  rate(s)  times  the 
applicable  billing  factor(s),  pursuant  to 
the  agreement  between  BPA  and  the 
Purchaser. 

The  rate(s)  and  billing  factor(s)  for  use 
of  Shaping  Services  shall  be  as 
established  by  BPA  or  as  mutually 
agreed  by  BPA  and  the  Purchaser. 

2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

Adjustments,  Chaises,  and  Special 
Rate  Provisions  are  described  in  the 
GRSPs.  Relevant  sections  are  identified 
below. 

2.1     Rate  Adjustments 


Rate  adjustment 


ILH. 


Energy  Retum  Surcharge 
Reactive  Power  Charge  ... 


Section 


II.H. 
II.O. 
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Rate  adjustment 

Section 

UnauttK>rized  Increase  Charge 

II.R. 

2.2    Special  Rate  Provisions 

Special  rate  provisions 

Section 

Cost  Contributions 

II.D. 

D.  Reservation  and  Rights  to  Change 
Services 

1.  Rates  and  Billing  Factors 

The  charge  for  Reservation  and  Rights 
to  Change  Services  shall  be  the 
applicable  rate(s)  times  the  applicable 
billing  factor(s),  pursuant  to  the 
agreement  between  BPA  and  the 
Purchaser. 

The  rate(s)  and  billing  factor(s)  for 
Reservation  and  Rights  to  Change 
Services  shall  be  as  established  by  BPA 
or  mutually  agreed  by  BPA  and  the 
Purchaser. 


2.  Adjustments,  Charges,  and  Special 
Rate  Provisions 

There  are  no  additional  adjustments, 
charges,  or  special  rate  provisions  for 
the  Reservation  and  Ri^ts  to  Change 
Services. 

Issued  in  Portland,  Oregon,  on  July  30, 
1999. 
Jack  Robertson, 

Deputy  Administrator. 

[FRttoc.  99-20804  Filed  8-12-99;  8:45  am] 
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OEPARTMEIfT  OF  THE  INTERIOR 

FWi  and  WNdiife  Servioe 

Draft  Planning  PoHqf  Purauant  to  ttia 
National  WlkNIfa  Refuge  Syatem 
Improvement  Act  of  1997 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  We  propose  to  establish 
reqiurements  and  guidance  for  National 
Wildlife  Refuge  System  planning, 
including  Comprehensive  Conservation 
Plans  (CCPs)  and  step-down 
management  plans.  This  policy,  which 
incorporates  die  CCP  provisions  of  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (NWRSIA- 
1997),  will  replace  Part  602  Chapters  1, 
2,  and  3  of  the  Fish  and  Wildlife  Service 
Manual. 

Our  policy  for  managing  units  of  the 
National  WUdlife  Refuge  System 
(System)  is  that  we  will  manage  all 
refuges  in  accordance  with  an  approved 
CCP  that:  guides  management  decisions: 
sets  forth  goals,  objectives,  and 
strategies  for  achieving  refuge  purposes; 
contributes  to  the  mission  of  the 
System;  and  meets  other  relevant 
mandates.  We  also  may  require  step- 
down  management  plans  to  provide 
additional  details  about  meeting  goals 
and  objectives  and  implementing 
management  strategies  identified  in 
CCPs.  Each  plan  will  be  consistent  with 
principles  of  sound  fish  and  wildlife 
management,  available  science,  legal 
mandates,  and  our  other  policies, 
guidelines,  and  planning  dociunents. 
DATES:  Submit  comments  on  or  before 
October  12, 1999. 

ADDRESSES:  Send  comments  concerning 
this  draft  planning  policy  via  mail,  fax 
or  e-mail  to:  Chief,  Division  of  Refuges, 
US  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  Room  670, 
Arlington,  Virginia  22203;  fax  (703) 
358-2248;  e-mail: 

Planning_Policy_Comments®fws.gov 
FOR  FURTHER  INFORMATION  CONTACT:  Liz 
Bellantoni,  Refuge  Planning 
Coordinator,  Division  of  Refuges,  US 
Fish  and  Wildlife  Service,  telephone 
(703)  358-2422. 

SUPPt.EMENTARY  INFORMATION:  The 
NWRSIA-1997  amends  and  builds  upon 
the  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  providing 
an  "Organic  Act"  for  the  National 
Wildlife  Refuge  System.  It  clearly 
establishes  that  wildlife  conservation  is 
the  singular  mission  of  the  National 
Wildlife  Refuge  System;  provides 
guidance  to  the  Secretary  of  the  Interior 
for  management  of  the  National  Wildlife 


Refuge  System:  reinforces  the 
importance  of  comprehensive  planning 
for  all  units  of  the  National  Wildlife 
Refuge  System;  and  gives  refuge 
managers  uniform  direction  and 
procedures  for  making  decisions 
regarding  wildlife  conservation  and  uses 
of  the  National  Wildlife  Refuge  System. 

Planning  and  the  NWRSIA-1997 

We  will  develop  a  CCP  for  each  refuge 
or  related  complex  of  refuges  by  October 
2012  and  will  revise  each  plan  every  15 
years  thereafter  or  sooner  as  necessary. 
The  NWRSIA-1997  also  requires  that 
we  provide  an  opportunity  for  active 
public  involvement  during  the 
preparation  and  revision  of  CCPs.  These 
plans  will  guide  management  decisions 
and  establish  strategies  for  achieving  the 
mi.<{sinn  of  the  System  and  the  purposes 
of  each  refuge  unit. 

The  NWRSIA-1997  includes  a 
number  of  provisions  that  specifically 
address  planning.  The  following  is  a 
summary  of  those  provisions  and  how 
they  apply  to  us. 

In  general,  we  will  propose  a  CCP  for 
each  refuge  or  related  complex  of 
refuges.  For  each  proposed  plan  we  will 
publish  a  notice  of  opportunity  for 
public  comment  in  the  Federal  Register. 
We  will  issue  a  final  CCP  for  each 
planning  unit  consistent  with  the 
provisions  of  the  NWRSIA-1997  and,  to 
the  extent  practicable,  consistent  with 
the  fish  and  wildlife  and  conservation 
plans  of  the  State  in  which  the  refuge  is 
located.  We  will  revise  the  CCP  every  15 
years  after  issuance  or  sooner  as 
necessary. 

We  shall  manage  each  refuge  or 
planning  unit  under  plans  in  effect  on 
the  date  of  enactment  of  the  NWRSIA- 
1997,  to  the  extent  such  plans  are 
consistent  with  the  NWRSIA-1997, 
until  new  CCPs  revise  or  supercede 
these  plans.  Uses  or  activities  consistent 
with  the  NWRSIA-1997  may  occvir  on 
any  refuge  or  planning  imit  before  we 
revise  existing  plans  or  issue  new  CCPs. 
Upon  completion  of  a  CCP  for  a  refuge 
or  planning  unit,  we  shall  manage  the 
refuge  or  planning  unit  in  a  manner 
consistent  with  the  CCP  and  revise  the 
plan  at  any  time  if  we  determine  that 
conditions  affecting  the  refuge  or 
planning  unit  have  changed 
significantly. 

In  developing  each  CCP  for  a  planning 
unit,  the  plan  shall  identify  and 
describe:  the  purposes  of  each  refuge 
comprising  the  planning  unit;  the 
distribution,  migration  patterns,  and 
abundance  of  fish,  wildlife,  and  plant 
populations  and  related  habitats  within 
the  planning  unit:  the  archaeological 
and  cultural  values  of  the  planning  unit; 
such  areas  within  the  planning  unit  that 


are  suitable  for  use  as  administrative 
sites  or  visitor  fecilities;  significant 
problems  that  may  adversely  affect  the 
populations  and  habitats  of  fish, 
wildlife,  and  plants  within  the  planning 
unit  and  the  actions  necessary  to  correct 
or  mitigate  such  problems;  and 
opportimities  for  compatible  wildlife- 
dependent  recreational  uses. 

m  preparing  and  revising  each  CCP, 
we  shall,  to  the  maximum  extent 
practicable  and  consistent  with  the 
NWRSIA-1997,  consult  with  adjoining 
Federal,  State,  local,  and  private 
landowners  and  affected  State 
conservation  agencies.  We  shall  also 
coordinate  the  development  of  the  CCP 
or  revision  with  relevant  State 
conservation  plans  for  fish  and  wildlife 
and  their  habitats. 

We  shall  develop  and  implement  a 
process  to  ensure  active  public 
involvement  in  the  preparation  and 
revision  of  CCPs.  At  a  minimum,  the 
publication  of  any  final  CCP  shall 
include  a  siunmary  of  the  comments 
made  by  States,  owners  of  adjacent  or 
potentially  affected  land,  local 
governments,  and  any  other  affected 
persons,  and  a  statement  of  the 
disposition  of  concerns  expressed  in 
those  comments. 

Prior  to  the  adoption  of  each  CCP,  we 
shall  issue  a  public  notice  of  the  draft 
proposed  CCP,  make  copies  of  the  CCP 
available  at  oiu*  field  and  regional 
offices,  and  provide  opportunity  for 
public  comment. 

Purpose  of  This  Draft  Policy 

This  draft  policy  would  establish 
requirements  and  guidance  for  National 
Wildlife  Refuge  System  planning, 
including  CCPs  and  step-down  plans, 
and  ensure  that  planning  efforts  comply 
with  the  provisions  of  the  NWRSIA- 
1997.  This  draft  planning  policy 
describes  a  systematic  decision-making 
process  that  fulfills  the  requirements  we 
are  establishing  for  developing  a  CCP.  It 
is  not  the  intent  of  this  policy  to  provide 
step-by-step  direction  on  how  to  prepare 
a  CCP  but  rather  to  establish  the 
requirements  and  standards  to  which 
we  will  hold  all  CCPs. 

Fish  and  Wildlife  Service  Directives 
System 

Because  many  of  our  field  stations  are 
in  remote  areas  across  the  United  States, 
it  is  important  that  all  employees  have 
available  and  know  the  current  policy 
and  management  directives  that  affect 
their  daily  activities.  Our  Directives 
System,  consisting  of  the  Fish  and 
Wildlife  Service  Manual,  Director's 
Orders,  and  National  Policy  Issuances, 
is  the  vehicle  for  issuing  our  standing 
and  continuing  policy  and  management 
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lives.  We  post  new  directives  on 
Internet  upon  approval,  ensuring 
t  all  employees  have  prompt  access 
ij  lie  most  current  guidance, 
the  Fish  and  Wildlife  Service  Manual 
Itains  our  standing  and  continuing 
Bctives  with  which  our  employees 
i  st  comply  and  has  force  and  effect 
11  hin  the  Service.  We  use  it  to 
iiplement  our  authorities  and  to  "step 
i'vn"  our  compliance  with  statutes, 
executive  orders,  and  departmental 
directives.  It  establishes  the 
Huirements  and  procedures  to  assist 
f  employees  in  carrying  out  our 
liorities,  responsibilities,  and 
Ivities. 

ye  limit  Director's  orders  to 
teli^porary  policy,  procedures, 
delegations  of  authority,  emergency 
jjulations,  special  assignments  of 
fictions,  and  initial  functional 
ifements  on  the  establishment  of  new 
lizational  units.  We  convert  all 
tor's  orders,  as  needed,  to 
sropriate  parts  of  the  Fish  and 
Idlife  Service  Manual.  We  generally 
aot  issue  material  appropriate  for 
aediate  inclusion  in  the  Fish  and 
idlife  Service  Manual  as  a  Director's 
order. 

lational  Policy  Issuances  promulgate 
thy  Director's  national  policies  for 
m^aging  the  Service  and  our  programs. 
Th^se  policies  are  necessarily  broad  and 
generally  require  management 
dif  iretion  or  judgment  in  their 
in^plementation.  They  represent  the 
Director's  expectations  of  how  we  will 
act  an  carrying  out  our  official 
responsibilities. 

The  Fish  and  Wildlife  Service 
Muiual,  Director's  Orders,  and  National 
Pcmcy  Issuances  are  available  on  the 
Inramet  at  http://www.fws.gov/ 
difictives/direct.html.  When  finalized, 
wfl  jwill  incorporate  this  policy  on 
Nstfonal  Wildlife  Refuge  System 
plahning  into  the  Fish  and  Wildlife 
Setyice  Manual  as  Part  602  Chapters  1, 
2.  ^d  3. 

Co  I  unent  Solicitation 

I  you  wish  to  comment,  you  may 
su  mit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
coiiunents  to:  Chief,  Division  of  Refuges, 

'ish  and  Wildlife  Service,  4401 
Fairfax  Drive.  Room  670, 

igton,  Virginia  22203.  You  may 
lent  via  tibe  Internet  to: 

Planning Policy Comments@fws.gov. 

Please  submit  Internet  comments  as  an 
ASk^U  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  your  name  and 
ret  J  m  address  in  your  Internet  message. 
If  ]  I  lu  do  not  receive  a  confirmation 
bok  I  the  system  that  we  have  received 


your  Internet  message,  contact  us 
directly  at  (703)  358-1744.  You  may 
also  fax  comments  to:  Chief,  Division  of 
Refuges,  (703)  358-2248.  Finally,  you 
may  hand-deliver  comments  to  the 
address  mentioned  above. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  frtim  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
cummuul.  However,  we  will  not 
consider  anon)ntious  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  thefr  entirety. 

We  seek  public  comments  on  this 
draft  planning  policy  and  will  take  into 
consideration  comments  and  any 
additional  information  received  during 
the  60-day  comment  period. 

We  will  send  a  copy  of  the  draft  Fish 
and  Wildlife  Service  Manual  chapters 
on  National  Wildlife  Refuge  System 
planning  to  anyone  who  would  like  to 
receive  them.  In  addition,  these  chapters 
will  be  available  on  the  National 
Wildlife  Refuge  System  web  site  (http:/ 
/refuges.fws.gov  (select  link  to 
"Library,"  then  link  to  "Service 
Manual/Policy— Draft  Chapters"]) 
during  the  60-day  comment  period. 

Primary  Author:  Elizabeth  Bellantoni, 
Fish  and  Wildlife  Biologist  (Refuge 
Planning  Coordinator),  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service, 
is  the  primary  author  of  this  notice. 

Dated:  July  14, 1999. 
John  G.  Rogers, 

Director. 

Refiige  Management 

Part  602    National  Wildlife  Refuge 
System  Planning 

Chapter  1    Refuge  Planning  Overview 

602  FWl 

1 . 1    What  is  the  purpose  of  Part  602? 

Part  602  provides  guidance  for  National 
Wildlife  Refuge  System  (System) 
planning,  including  specific  chapters  on 
Comprehensive  Conservation  Plans 
(CCPs)  and  step-down  management 
plans.  This  chapter  (602  FW  1)  provides 
an  overview  of  refuge  planning. 


1 .2  What  does  Part  602  apply  to? 

Part  602  appUes  to  all  units  of  the 
National  Wildlife  Refuge  System. 

1.3  What  is  our  policy  for  managing 
refuges?  We  will  manage  all  refuges  in 
accordance  with  an  approved  CCP  that 
guides  management  decisions  and  sets 
forth  goals,  objectives,  and  strategies, 
which  when  implemented  will  achieve 
refuge  purposes,  contribute  to  the 
System  mission,  and  meet  all  other 
relevant  mandates.  We  also  may  require 
step-down  management  plans  to 
provide  additional  details  about -meeting 
goals  and  objectives  and  implementing 
management  strategies  identified  in 
CCPs.  Each  plan  will  be  consistent  with 
principles  of  soimd  fish  and  wildlife 
management,  available  science,  legal 
mandates,  and  our  other  policies, 
guidelines,  and  planning  documents. 

1.4  What  are  our  authorities? 
Authorities  listed  below  include  laws 
that  require  us  to  manage  units  of  the 
System  in  accordance  with  approved 
CCPs  and  to  integrate  refuge  planning 
decisions  with  the  National 
Environmental  Policy  Act  (NEPA) 
process. 

A.  National  Wildlife  Refuge  System 
Administration  Act  of  1966  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of4997, 16  II.S.C. 
668dd-668ee  (Refuge  Administration 
Act).  This  law  states  that  "  *   *  *  the 
Secretary  shall — (i)  propose  a 
comprehensive  conservation  plan  for 
each  refuge  or  related  complex  of 
refuges  *  *  *  in  the  System;  (ii)  publish 
a  notice  of  opportunity  for  public 
comment  in  the  Federal  Register  on 
each  proposed  conservation  plan;  (iii) 
issue  a  final  conservation  plan  for  each 
planning  unit  consistent  with  the 
provisions  of  this  Act  and,  to  the  extent 
practicable,  consistent  with  fish  and 
wildlife  conservation  plans  of  the  State 
in  which  the  refuge  is  located;  and  (iv) 
not  less  frequently  than  15  years  after 
the  date  of  issuance  of  a  conservation 
plan  under  clause  (iii)  and  every  15 
years  thereafter,  revise  the  conservation 
plan  as  may  be  necessary."  This  law 
provides  additional  detail  on 
conservation  planning  for  the  System. 

B.  Alaska  National  Interest  Lands 
Conservation  Act  of  1980  as  amended, 
16  U.S.C  140hh-3233,  43  U.S.C.  1602- 
1784  (ANILCA).  Section  304  states,  in 
part,  "The  Secretary  shall  prepare,  and 
from  time  to  time,  revise,  a 
comprehensive  conservation  plan  *  *  • 
for  each  fefuge."  Find  additional 
guidance  on  the  content  of  these  plans 
and  on  management  direction  in  this 
and  other  sections  of  ANILCA.  If  any 
provisions  of  the  Refuge  Administration 
Act  conflict  with  the  provisions  of 
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ANILCA,  the  provisions  of  ANILCA 
shall  prevail  for  refuges  in  Alaska. 

C.  National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  42  U.S.C 
4321-4347,  and  the  Council  on 
Environmental  Quality's  (CEQ) 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA,  40  CFR 
1500-1508.  NEPA  is  the  basic  national 
charter  for  the  protection  of  the 
enviromnent  (NEPA,  section  2).  The 
procedural  provisions  in  CEQ's 
regulations  require  Federal  agencies  to: 
integrate  the  NEPA  process  with  other 
planning  at  the  earliest  possible  time  in 
ordOT  to  provide  a  systematic 
interdisciplinary  approach;  identify  and 
analyze  environmental  effects  of  their 
actions:  describe  appropriate 
alternatives  to  the  proposal;  involve  the 
affected  State  and  Federal  agencies, 
Indian  tribes,  and  the  affected  public  in 
the  planning  and  decision  making 
process;  and  fully  integrate  all  refuge 
proposals  that  may  have  an  impact  on 
the  environment  with  the  procedural 
provisions  of  NEPA  (40  CFR  1501.2). 

1.5    What  are  the  goals  of  refuge 
planning? 

A.  To  help  ensure  that  we  manage  the 
System  for  the  conservation  of  fish, 
wildlife,  plants,  and  their  habitats;  and 
that  refuge  management  accomplishes 
our  policies,  the  System  mission,  and 
the  purposes  for  which  we  established 
the  refuge. 

B.  To  help  ensure  that  the 
administration  of  the  System 
contributes  to  the  conservation  of 
biological  diversity  and  integrity  and  to 
the  structure  and  function  of  the 
ecosystems  of  the  United  States. 

C  To  help  ensure  that  our  other 
programs;  Federal,  State,  and  local 
agencies;  Tribal  governments; 
conservation  organizations;  adjacent 
landowners;  and  the  public  have 
opportimities  to  participate  in  the  refuge 
planning  process. 

D.  To  provide  a  basis  for  adaptive 
management  by  monitoring  progress, 
evaluating  plan  implementation,  and 
updating  refuge  plans  accordingly. 

E.  To  promote  efficiency, 
effectiveness,  continuity  and  national 
consistency  in  refuge  management. 

F.  To  help  ensure  consistent 
Systemwide  consideration  of  the  six 
priority  general  public  uses — hunting, 
fishing,  wildlife  observation  and 
photography,  and  environmental 
education  and  interpretation — 
established  by  the  Refuge 
Administration  Act. 


IS    What  do  the  following  terms 
mean?  (Quotations  are  from  the  Refuge 
Administration  Act) 

A.  Alternative.  Alternatives  are 
different  means  of  accomplishing  refuge 
purposes  and  goals,  contributing  to  the 
System  mission,  and  resolving  issues. 

B.  Comprehensive  Conservation  Plan/ 
CCP.  A  docxunent  that  describes  the 
desired  future  conditions  of  the  refuge 
and  provides  long-range  guidance  and 
management  direction  to  accomplish 
the  purposes  of  the  refuge,  contribute  to 
the  mission  of  the  System,  and  meet 
other  relevant  mandates. 

C.  Coordination  Area.  A  wildlife 
management  area  that  is  made  available 
to  a  State,  by  "(A)  cooperative 
agreement  between  the  United  States 
Fish  and  Wildlife  Service  and  the  State 
fish  and  game  agency  pursuant  to 
section  4  of  the  Fish  and  Wildlife 
Coordination  Act  (16  U.S.C.  664);  or  (B) 
by  long-term  leases  or  agreements 
pursuant  to  the  Bankhead-Jones  Farm 
Tenant  Act  (50  Stat.  525;  7  U.S.C.  1010 
et  seq.)."  States  manage  coordination 
areas  but  they  are  part  of  the  Refuge 
System.  We  do  not  require  CCPs  for 
Coordination  Areas. 

D.  GoaL  Descriptive,  open-ended,  and 
often  broad  statement  of  desired  future 
conditions  that  conveys  a  piupose  but 
does  not  define  measurable  units. 

E.  Issue.  Any  unsettled  matter  that 
requires  a  management  decision,  e.g.,  an 
initiative,  opportimity,  resource 
management  problem,  threat  to  the 
resources  of  the  unit,  conflict  in  uses, 
public  concern,  or  the  presence  of  an 
imdesirable  resoiuce  condition. 

F.  National  Wildlife  Refuge  (refuge). 
"A  designated  area  of  land,  water,  or  an 
interest  in  land  or  water  within  the 
System,  but  does  not  include 
Coordination  Areas."  Find  a  complete 
listing  of  all  units  of  the  System  in  the 
current  Annual  Report  of  Lands  Under 
Control  of  the  U.S.  Fish  and  Wildlife 
Service. 

G.  National  WUdlife  Refuge  System 
Mission  (mission).  "The  mission  of  the 
System  is  to  administer  a  national 
network  of  lands  and  waters  for  the 
conservation,  management  and,  where 
appropriate,  restoration  of  the  fish, 
wildlife  and  plant  resources  and  their 
habitats  within  the  United  States  for  the 
benefit  of  present  and  futtu-e  generations 
of  Americans." 

H.  Obfective.  An  objective  is  a  concise 
statement  of  what  we  want  to  achieve, 
how  much  we  want  to  achieve,  when 
and  where  we  want  to  achieve  it,  and 
who  is  responsible  for  the  work. 
Objectives  derive  from  goals  and 
provide  the  basis  for  determining 
management  strategies,  monitoring 


refuge  accomplishments,  and  evaluating 
the  success  of  the  strategies.  Make  your 
objectives  attainable  and  time-specific 
and  state  them  quantitatively  to  the 
extent  possible.  If  you  cannot  state 
objectives  quantitatively,  state  them 
qualitatively. 

L  Planning  Area.  A  planning  area 
may  include  lands  outside  existing 
planning  imit  boundaries  currently 
studied  for  inclusion  in  the  System  and/ 
or  partnership  planning  efforts.  It  may 
also  include  watersheds  or  ecosystems 
that  affect  the  plaiminK  unit. 

J.  Planning  Team.  Planning  teams  are 
interdisciplinary  in  membership  and 
function.  Teams  generally  consist  of  a 
Planning  Team  Leader;  Refuge  Manager 
and  staff  biologists;  and  other 
appropriate  specialists  (e.g.,  social 
scientist,  Geologist,  recreation 
specialist).  Team  members  may  come 
from  our  other  programs  and  other 
Federal,  Tribal,  and  State  natural 
resource  agencies.  The  planning  team 
prepares  the  CCP. 

K.  Planning  Team  Leader.  The 
Planning  Team  Leader  typically  is  a 
professional-  plaimer  or  natural  resoiuce 
specialist  knowledgeable  of  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
who  has  planning  experience.  The 
Planning  Team  Leader  manages  the 
refuge  planning  process. 

L.  Planning  Unit.  A  single  refuge,  an 
ecologically/administratively  related 
refuge  complex  or  distinct  unit  of  a 
refuge. 

M.  Purposes  of  the  Refiige.  "The 
purposes  specified  in  or  derived  from 
the  law,  proclamation,  executive  order, 
agreement,  public  land  order,  donation 
document,  or  administrative 
memorandum  establishing,  authorizing, 
or  expanding  a  refuge,  refuge  unit,  or 
refuge  subimit." 

N.  Refuge  Operating  Needs  System 
(RONS).  The  Refuge  Operating  Needs 
System  is  a  national  database  which 
contains  the  unfunded  operational 
needs  of  each  refuge.  We  include 
projects  required  to  implement 
approved  plans,  and  meet  goals, 
objectives,  and  legal  mandates. 

O.  Step-down  Nfanagement  Plans. 
Step-down  management  plans  deal  with 
specific  management  subjects  (e.g., 
habitat,  public  use,  fire,  safety)  or 
groups  of  related  subjects.  Step-down 
management  plans  describe 
management  strategies  and 
implementation  schedules. 

P.  Strategy.  A  specific  action,  tool  or 
technique  or  combination  of  actions, 
tools,  and  techniques  used  to  meet  unit 
objectives. 

Q.  U.S.  Fish  and  Wildlife  Service 
Mission.  Our  mission  is  working  with 
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otl  lers  to  conserve,  protect,  and  enhance 
fish;  and  wildlife  and  their  habitats  for 
th^  continuing  benefit  of  the  American 
people. 

%  Wildlifie-Dependent  Recreattonal 
Usfe  "A  use  of  a  refuge  involving 
hunting,  fishing,  wildlife  observation 
an^  photography,  or  environmental 
ed^ation  and  interpretation."  These 
usil  are  the  six  priority  general  public 
use$  of  the  Refuge  System  as  established 
in  t|ie  National  Wildlife  Refuge  System 
Administration  Act. 

$4  Vision  Statement.  A  concise 
statement  of  what  the  planning  unit 
coi|4d  be,  or  what  we  could  do,  in  the 
neit  10  to  15  years,  based  primarily 
up9p  the  System  mission  and  specific 
renege  purposes,  and  other  relevant 
mabdates. 

1J7    What  is  the  relationship 
bettiireen  the  Refuge  System,  and  other 
pliianing  efibrts?  Refuge  planning 
should  maintain  continuity  and 
consistency  with  other  planning 
initiatives.  The  relationship  between 
these  planning  efforts  is  hierarchical, 
starting  from  national  plans  to  regional, 
Sta|te,  and  ecoregion  level  plans 
stepjping  down  to  refuge-specific 
plaiining.  See  Exhibit  1.  The  process  of 
ad^jbtive  management  uses  feedback 
firoh  I  refuge  research  and  monitoring, 
and  evaluation  of  management  actions 
to  sapport  or  modify  goals,  objectives, 
and  strategies  at  all  planning  levels. 

^j  National  and  Regional  Plans. 
Oppiortimities  and  issues  to  address  in 
refuge  plaiming  will  consider  other 
Service  documents  that  address 
pamcular  programs,  species,  habitats, 
pub^c  uses,  economic  uses, 
arcnaeological  resources,  etc.  National 
and  regional  goals,  objectives,  strategies, 
and  policies  influence  management 
plaiining  for  refuges.  Source  dociunents 
include  the  Service  Manual,  the  North 
Ani^rican  Waterfowl  Management  Plan, 
Natibnal  Outreach  Strategy,  regional 
resource  plans,  endangered  species 
recbvery  plans,  migratory  bird  and 
flyway  plans,  fishery  resource  plans, 
joiiil  venture  plans.  Partners  in  Flight 
platijs,  and  strategies  to  promote  the 
conservation  of  natural  biological 
diversity.  The  contribution  of  the  refuge 
to  ajohieving  regional  and  national  goals 
will  belp  implement  our  mission  and 
pe  the  integrity  of  the  System. 
Service  Ecorcq^on  Plans,  State  Fish 
and  {MTUdlife  Conservation  Plans,  and 
Landscape  Level  Plans.  Refuge 
planning  will  reflect  conservation  goals 
and  bbjectives  for  the  landscapes  in 
whj  ( fa  the  refuges  are  located.  Refuges 
mui  r  review  goals  and  objectives  of 
exit  ting  ecosystem  plans  and  determine 
hov '  the  refuge  can  best  contribute  to 
the  f  jnctioning  of  the  ecosystem. 


Coordinate  refuge  planning  with  State 
conservation  agencies,  Tribal 
governments,  odier  government 
agencies,  and  non-governmental 
organizations.  To  the  extent  practicable, 
the  plans  will  be  consistent  with  the 
fish  and  wildUfe  conservation  plans  of 
the  State  and  the  conservation  programs 
of  Tribal,  public,  and  private  partners 
within  the  ecosystem. 
C.  Land  Acouisition  Planning. 

(1)  Refuge  planning  typically  begins 
before  the  estabhshment  of  an  area  as  a 
unit  of  the  System.  Land  acquisition 
planning,  (usually  resulting  in  a  Land 
Protection  Plan  (LPP)  and  associated 
NEPA  dociunent)  is  a  preliminary  step 
in  the  continuous,  integrated  refuge 
planning  process.  This  process 
eventually  results  in  completion  of  a 
CCP  and  appropriate  refuge  step-down 
plans.  Other  land  use,  species,  or  habitat 
protection  planning  efforts,  or 
legislative  or  executive  directive  may 
precede  land  acquisition  planning. 
Initial  refuge  establishment 
documentation  (LPP  and  associated 

.NEPA  document)  should  identify  the 
approved  refuge  boundary,  refuge 
purpose(s],  goals,  and  general 
management  direction. 

(2)  Planning  for  proposed  new  refuges 
or  major  expansions  to  existing  refuges 
not  undergoing  a  CCP  wiU  include  the 
development  of  a  Conceptual 
Management  Plan  (CMP)  for  the  new 
unit.  We  design  the  CMP  to  provide 
general,  interim  management  direction. 
The  CMP  should  identify  refuge 
purpose(s),  interim  goals,  and  pre- 
existing compatible  wildlife-dependent 
recreational  uses  that  we  may  allow  to 
continue  on  an  interim  basis.  We  define 
the  interim  period  as  the  diu'ation  of 
time  between  establishment  of  a  new 
refuge  or  refuge  expansion  and  the 
completion  of  an  approved  CCP.  Fully 
integrate  land  acquisition  planning 
efforts  into  CCP  preparation  whenever 
possible.  Some  proposed  new  refuges  or 
refuge  expansions  may  warrant  CCP 
development  at  the  time  of  acquisition 
planning.  Include  appropriate  Realty 
staff  on  the  planning  team  when 
considering  land  acquisition  during  the 
CCP  process  to  ensure  consistency  with 
land  acquisition  poUcy.  Also  see  341 
FW2. 

D.  Comprehensive  Conservation 
Plans  (CCP).  The  CCP  is  a  document 
that  describes  the  desired  futiue 
conditions  of  the  refuge  and  provides 
long-range  guidance  and  management 
direction  for  the  Refuge  Manager  to 
accomplish  the  purposes  of  the  refuge, 
contribute  to  the  mission  of  the  System, 
and  to  meet  other  relevant  mandates. 
See  602  FW  2.  For  refuges  established 
after  October  9, 1997,  prepare  CCPs 


when  the  refuge  obtains  staff  and  ' 
acquires  a  land  base  sufficient  to 
accomplish  refuge  piuposes,  but  no  later 
than  15  years  after  we  establish  the 
refuge.  Convert  refuge  long-range 
management  plans  (e.g.,  master  plans 
and  refuge  management  plans], 
approved  prior  to  October  9. 1997,  into 
CCPs  with-appropriate  public 
involvement  and  NEPA  compliance  no 
later  than  October  2012. 

E.  Stepnloivn  Management  Plans. 
Step-down  management  plans  provide 
the  details  necessary  to  implement 
management  strategies  identified  in  the 
CCP.  CCPs  wiU  either  incorporate  or 
identify  step-down  plans  required  to 
fully  implement  the  CCP.  After 
completion  of  the  CCP,  modify  existing 
step-down  plans  to  accomplish  stated 
objectives  as  needed  Sec  602  FW  3. 

F.  Integration  with  Budget 
Development  and  Implementation.  We 
will  use  CCPs  to  guide  annual  budget 
requests.  We  will  identify  the  imfunded 
costs  of  implementing  strategies  in 
refuge  plans  using  our  budget  databases, 
including  the  Rehige  Operating  Needs 
System  (RONS),  Maintenance 
Management  System  (MMS),  and  Land 
Acquisition  Priority  System  (LAPS).  As 
we  complete  or  update  each  plan,  we 
will  review  and  update  these  databases 
to  incorporate  projects  identified  in 
refuge  plans.  The  total  funding  and 
staffing  identified  in  these  databases 
represents  the  additional  resources 
reqiiired  to  fully  implement  the  refuge 
plans. 

1.8    Who  are  the  responsible 
officials? 

A.  Director.  The  Director  is 
responsible  for  providing  national 
policy  and  ensuring  adherence  to  refuge 
planning  poUcy. 

B.  Regional  Director.  The  Regional 
Director:  (1)  Ensures  compliance  with 
national  planning  policy,  NEPA,  and 
other  applicable  laws  and  policies;  (2) 
approves  CCPs  and  associated  NEPA 
and  other  agency  compliance 
documents;  and  (3)  ensiu^s  that  we 
manage  refuges  in  accordance  with 
approved  CCPs.  The  Regional  Director 
or  designee  approves  step-down  plans, 
determines  planning  priorities  and 
allocates  funds  to  develop  and 
implement  plans. 

C.  Refuge  Programmatic  Assistant 
Regional  Director  (PARD)/Geographic 
Assistant  Regional  Director  (GARD). 
The  Refuges  and  Wildlife  Program 
Assistant  Regional  Directors  are 
responsible  for  initiating  and 
completing  refuge  plans,  budgeting  for 
planning,  ensming  programmatic  staff 
participation,  and  developing  planning 
priorities  with  input  fit)m  the 
Geographic  Assistant  Regional 
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Directors.  The  Geographic  Assistant 
Regional  Directors  are  responsible  for 
ensuring  that  ecosystem  teams 
participate  in  developing  plans  and 
implementing  approved  plans. 

D.  Refuge  Planning  Coordinators.  The 
Washington  Office,  Division  of  Refuges 
and  each  Region  will  designate  a  Refuge 
Planning  Coordinator.  The  Coordinators 
will  periodically  meet  as  a  national 
team  to  review  and  recommend  changes 
to  planning  policy,  resolve  common 
planning  problems  and  issues,  and  help 
ensure  national  consistency.  In 
cooperation  Mrith  representatives  of  our 
National  Conservation  Training  Center, 
the  Cooirdinators  will  establish  and 
maintain  appropriate  training  courses. 
Refuge  Planning  Coordinators  will 
provide  guidance  and  direction  to  assist 
regional  and  field-based  planning  staff 
and  planning  team  members.  The 
coordinators  are  also  responsible  for 
maintaining  regional  planning 
schedules  and  updating  status  reports 
and  funding  needs  for  the  planning    ., 
program. 

E.  Pkuming  Team  Leader.  The 
Plaiming  Team  Leader  is  responsible  for 
initiation  of  the  planning  process. 


preparation  and  completion  of  refuge 
plans,  and  associated  compliance 
requirements.  The  Planning  Team 
Leader  is  responsible  for  identifying 
appropriate  and  proper  representation 
on  the  interdisciplinary  planning  team, 
including  core  team  members,  support 
personnel,  and  outside  or  contract 
assistance.  The  Refuge  Manager  and 
Plaiming  Team  Leader  submit  the  final 
CCP  through  line  supervision  for 
conourence  and  approval  by  the 
Regional  Director. 

F.  Refoge  Supervisor.  The  Refuge 
Supervisor  is  responsible  for  overseeing 
participation  of  the  Refuge  Manager  in 
CCP  preparation  and  implementation, 
and  for  providing  direction  and 
guidance  on  compliance  with  System 
policy  and  regidations. 

G.  Refuge  Manager.  The  Refuge 
Manager  prepares  the  CCP  working 
closely  with  the  Planning  Team  Leader. 
The  Refuge  Manager  assures  that  the 
refuge  staff  participates  in  plan 
development.  The  Refuge  Manager  and 
Planning  Team  Leader  submit  the  final 
CCP  through  line  supervision  for 
concurrence  and  approval  by  the 
Regional  Director.  The  Refuge  Manager 


is  responsible  for  making  compatibility 
determinations  and  ensuring  that 
agency  compliance  i«quirements  are 
met  and  that  the  CCP,  when 
implemented,  will  achieve  the  purposes 
of  the  refuge  and  will  contribute  to 
fulfilling  the  System  mission.  The 
Refuge  Manager  is  responsible  for 
implementing  approved  comprehensive 
and  step-down  plans,  monitoring 
progress,  and  recommending  changes  to 
plans  based  on  monitoring  and 
evaluation.  The  Refuge  Manager  also 
reports  plan  accomplishments  through 
standard  reporting  mechanisms  and 
budgeting  procedures. 

H.  Planning  Team.  The  planning 
team,  coordinated  by  the  Planning  Team 
Leader,  is  responsible  for  the  initiation 
and  completion  of  all  planning  steps, 
includiug  public  invulvuuiuut  and 
NEPA  compliance,  resulting  in  a  refuge 
CCP.  We  describe  the  steps  in  602  FW 
2.4  C. 

I.  Regional  Environmental  (NEPA) 
Coordinator.  The  Regional 
Environmental  (NEPA)  Coordinator 
provides  technical  assistance  on  NEPA- 
related  matters. 

BIUJNQ  COOE  4310-5S-r 
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Refuge  Management 

Part  602  National  WUdlife  Refuge 
System  Planning 

Chafiter  2  Comprehensive  Conservation 
Planning  Process 

602FW2 

2.1  What  is  the  purpose  of  diis 
chiqiter?  Comprehensive  Conservation 
Plans  (CCPs)  describe  the  desired  future 
conditions  of  a  refuge,  and  provide  long- 
range  guidance  and  management 
direction  for  the  Refuge  Manager  to 
accomplish  the  purposes  of  the  refuge, 
contribute  to  the  mission  of  the  System, 
and  meet  other  relevant  mandates.  The 
purpose  of  this  chapter  is  to  describe  a 
systematic  decision-making  process  that 
fulfills  the  requirements  we  are 
establishing  for  developing  a  CCP.  It  is 
not  the  intent  of  this  policy  to  provide 
step-by-step  direction  on  how  to  prepare 
a  CCP  but  rather  to  establish  the 
requirements  and  standards  to  which 
we  will  hold  all  CCPs.  Experienced 
planners  lead  the  CCP  process.  We 
strongly  encourage  the  Refuge  Manager 
and  other  key  planning  team  members 
to  attend  the  National  Conservation 
Training  Center  (NCTC)  course  on 
Refuge  Comprehensive  Conservation 
Planning. 

2.2  What  is  our  policy  for  CCPs?  We 
will  prepare  a  CCP  for  each  refuge  in 
existence  as  of  October  9, 1997,  by 
October  2012.  For  refuges  established 
after  October  9, 1997,  we  will  prepare 
CCPs  when  we  staff  the  refuge  and 
acquire  a  land  base  sufficient  to 
accomplish  refuge  purposes,  but  no  later 
than  15  years  after  establishment  of  the 
refuge.  To  the  extent  practicable,  we 
will  coordinate  the  development  of 
CCPs  with  affected  States.  We  will 
continue  to  manage  each  refuge  or 
planning  unit  with  existing  plans 
effective  prior  to  October  9, 1997,  to  the 
extent  these  plans  are  consistent  with 
the  Refuge  Administration  Act,  until  we 
revise  such  plans  or  new  CCPs 
supercede  them.  Upon  completion  of  a 
CCP,  we  will  manage  the  refuge  or 
planning  unit  in  a  manner  consistent 
with  the  CCP.  We  will  revise  the  CCP 
every  15  years  thereafter,  or  earlier,  if 
conditions  that  affect  the  refuge  or 
planning  imit  change  significantly. 

2.3  What  are  our  goals  for 
Comprehensive  Conservation  Planning? 

A.  To  provide  a  clear  and 
comprehensive  statement  of  desired 
future  conditions  for  each  refuge  or 
planning  unit. 

B.  To  help  ensure  that  we  manage 
each  refuge  to  fulfill  the  mission  of  the 
System  as  well  as  the  specific  purposes 
for  which  we  established  that  refuge. 


C.  To  encoiuage  that  we  conduct 
refuge  planning  in  concert  with  an 
ecosystem  approach.  This  includes 
conducting  concurrent  refuge  planning 
for  refuges  within  the  same  watershed 
or  ecosystem,  and  to  consider  the 
broader  goals  and  objectives  of  the 
ecoregion,  ecosystems  and  watersheds 
in  which  refuges  are  located  when 
developing  management  direction. 

D.  To  support  management  decisions 
and  their  rationale  by  sound 
professional  judgment. 

E.  To  provide  a  forum  for  the  public 
to  comment  on  the  type,  extent,  and 
compatibility  of  uses  on  refuges. 

F.  To  provide  a  uniform  basis  for 
budget  requests  for  operational, 
maintenance,  and  capital  improvement 
programs. 

G.  To  ensure  public  involvement  in 
refuge  management  decisions  by 
providing  a  process  for  effective 
coordination,  interaction,  and 
cooperation  Mrith  affected  parties, 
including  Federal  agencies.  State 
conservation  agencies.  Tribal 
govemmefi*s,  local  governments, 
conservatioa  organizations,  adjacent 
landowners,  and  interested  members  of 
the  pubUc. 

2.4    What  is  the  Comprehensive 
Conservation  Planning  process? 

A.  The  Comprehensive  Conservation 
Planning  process  (see  Exhibit  1) 
provides  consistent  guidelines  for 
developing  CCPs.  We  designed  the 
planning  process  to  result  in  the 
development  of  vision  statements,  goals, 
objectives,  and  management  strategies 
that  achieve  refuge  or  planning  imit 
purpose(s),  contribute  to  the  fulfillment 
of  the  System  mission,  and  meet  other 
relevant  mandates. 

B.  Each  CCP  will  comply  with  the 
provisions  of  the  National 
Environmental  Policy  Act  (NEPA) 
through  the  concurrent  preparation  of 
an  Environmental  Assessment  (EA)  or 
Environmental  Impact  Statement  (EIS) 
that  will  accompany  or  be  integrated 
with  the  CCP.  We  have  integrated  NEPA 
compliance  requirements  directly  into 
the  CCP  planning  process.  When 
preparing  an  EA,  consider  integrating  it 
into  the  draft  CCP.  When  preparing  an 
EIS  with  a  CCP,  integrate  the 
dociunents.  See  Exhibit  1.  Following 
completion  of  the  final  CCP/NEPA 
dociunent,  the  product  of  the 
Comprehensive  Conservation  Planning 
process  will  be  a  stand-alone  CCP, 
separate  from  the  EA  or  EIS. 

C.  Oui  Comprehensive  Conservation 
Planning  process  consists  of  the 
following  eight  steps.  Although  we 
display  the  steps  sequentially,  CCP 
planning  and  NEPA  documentation  are 
iterative  processes.  It  is  normal  to  cycle 


through  some  of  the  steps  more  than 
once  or  to  have  several  steps  occurring 
simultaneously.  Actions  within  each  of 
the  eight  steps  may  not  be  sequential. 

(1)  Preplanning:  Plan  the  Plan 

(a)  Planning  Team.  Assemble  the 
planning  team,  including  the  Planning 
Team  Leader,  the  Refuge  Manager  and 
key  staff  members,  and  appropriate 
support  staff  or  specialists  fitjm  both 
regional  and  ecosystem  teams  (e.g., 
fisheries,  cultiu-al  resources,  endangered 
species,  external  afEairs/outreach,  realty, 
contaminants,  migratory  birds,  water 
resoiuces,  etc.).  The  planning  team  also 
may  include  representatives  frt>m 
appropriate  State  or  Tribal  conservation 
agencies,  and  any  agency  that  may  have 
a  direct  land  management  relationship 
with  the  refiige. 

(b)  Identify  Planning  and  .Compliance 
Requirements  and  Special 
Designations.  The  plaiming  team  will 
identify  planning  and  compliance 
requirements  by  reviewing  our  mission 
statements  and  those  of  the  System,  as 
well  as  refuge  purposes  and  establishing 
legislation  of  the  refuge.  See  Exhibit  2 
for  a  list  of  laws  and  Executive  Orders 
that  may  apply  and  Exhibit  3  for  a 
checklist  of  elements  we  must  include 
within  a  CCP.  The  planning  team  will 
identify  and  review  other  relevant 
mandates  including  laws,  executive 
orders,  regulations,  and  our  policies, 
especially  those  with  compliance 
requirements.  The  planning  team  also 
will  review  any  existing  special 
designation  areas  such  as  wilderness, 
research  natural  areas,  wild  and  scenic 
rivers,  wetlands  of  international 
importance.  Western  Hemisphere 
shorebird  reserves,  etc.,  and  will 
specifically  address  the  potential  for  any 
new  special  designations.  Concurrent 
with  the  CCP  process  we  will  conduct 

a  wilderness  review  and  incorporate  a 
siunmary  of  the  review  into  the  CCP. 
Refer  to  the  wilderness  section  of  the 
manual  (Part  610)  for  guidance. 

(c)  Purpose  and  Need  for  the  Plan. 
The  purpose  of  developing  the  CCP  is  to 
provide  the  Refuge  Manager  with  a  15- 
year  management  plan  for  the 
conservation  of  fish,  wildlife,  and  plant 
resources  and  their  related  habitats, 
whUe  providing  opportunities  for 
compatible  wildlifcKlependent 
recreational  uses.  The  CCP,  when  fully 
implemented,  should  achieve  planning 
unit  purpose(s),  contribute  to  the 
mission  of  the  System,  and  address  any 
relevant  mandates.  The  CCP  must  be 
specific  to  the  planning  unit  and 
identify  the  overarching  wildlife, 
public,  or  management  needs  for  the 
refuge. 
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,  .d)  Planning  Area,  Data  Needs,  and 
I  ita  Standards.  Identify  the 
rjlationship  between  the  planning  unit 
id  its  ecosystein(s)  as  well  as 
ationships  between  the  rehige  and 
y  other  refuges  or  protected  areas, 
ntiiy  data  available  to  address  issues 
ssed  in  Step  (g)  Internal  Scoping. 
"i  (ku  do  not  need  to  develop  new  data 
f(  }^  the  CCP;  the  CCP  can  identify  the 
n  0ed  for  further  data  collection  as  a  part 
otjplan  implementation  and  refinement. 
Identify  and  describe  the  following  as 
appropriate  (also  see  Exhibit  3). 
i)  Distribution,  migration  patterns, 
'  abundance  of  fish,  wildlife,  and 
I  populations,  including  any 
atened  or  endangered  species,  and 
related  habitats. 

ii)  Significant  problems  that  may 
ersely  affect  the  populations  and 
itats  of  fish,  wildlife,  and  plants 
d  within  the  planning  vmit  and  the 
ons  necessary  to  correct  or  mitigate 
problems. 
iii)  Diversity  of  habitats  and  natural 

lunities. 
iv)  Archaeological  and  cultural 
rMources. 

t)  Land  acquisition  or  habitat 
p^  >tection  efforts. 

vi)  Habitat  management  practices. 
vii)  Natural  and  historic  role  of  fire 
ai  I  d  other  major  disturbance  agents 
|9cting  ecological  processes. 
(viii)  Water  resources  including 

ty  and  quantity. 
|ix)  Known  or  suspected  sources  of 
eliViroiunental  contaminants  and  their 
potential  impacts  on  the  planning  unit 
to  the  Contaminant  Assessment 

)  Opportunities  for  compatible 
dlife-dependent  recreation. 
~)  Potential  need  for  administrative 
or  visitor  facilities. 
)  Existing  administrative 
urces,  including  staffing,  funding, 
facilities. 
i)  Existing  special  management 
,  or  the  potential  for  such 
ignations  (e.g.,  wilderness,  research 
'  areas,  and  wild  and  scenic 
riVlBrs). 

)  Review  all  available  information, 
pl^s,  data,  maps,  and  data  standards. 
Ba^ed  on  this  review,  determine  what 
^  initial  planning  area  should  include 
'  identify  any  additional  information 
data  needs,  including  mapping  and 
needs.  Note:  All  Federal  agencies 
their  contractors  must  comply  with 
standards  endorsed  by  the  Federal 
phic  Data  Committee  (Executive 
Otder  12906;  59  FR  17671,  April  13, 
ld$4).  Of  particular  relevance  to  refuge 
plj^nning  are  the  Vegetation 
C^ssification  Standard  (FGDC-STD- 
OpS)  and  the  Classification  of  Wetlands 


and  Deep  Water  Habitats  (FGDC-STD- 
004).  Compliance  with  these  standards 
will  facilitate  the  sharing  and  exchange 
of  high-quality  vegetation  and  wetland 
data  among  Federal  agencies  and  their 
partners.  We  also  are  developing  other 
data  standards,  such  as  cartographic 
standards  for  delineation  of  refujge 
boundaries  and  land  status. 

(f)  Vision  and  Goals.  Review  the 
existing  planning  unit  vision  statement 
and  goals  and  determine  the  need  for 
revision.  If  these  do  not  exist,  prepare 
draft  vision  and  goals  for  consideration 
diuing'public  scoping.  At  a  minimum 
each  refuge  should  develop  goals  within 
the  following  management  areas: 
habitat;  fish,  wildlife,  and  plant  - 
populations;  compatible  wildlife- 
dependent  recreation;  and  other 
relevant  mandates  (such  as  refuge- 
specific  legislation,  executive  orders, 
special  area  designations,  etc.).  In  some 
cases,  one  or  more  of  these  areas  will 
not  require  goal  statements  because 
opportimities  do  not  exist  in  the 
management  area.  Goals  will  reflect 
planning  luiit  purposes,  contribute  to 
the  mission  of  the  System,  and  will  be 
consistent  with  relevant  mandates  and 
principles  of  sound  fish  and  wildlife 
management.  Plaiming  unit  goals  will 
also  reflect  ecosystem  goals  to  the  extent 
these  goals  do  not  conflict  with  the 
System  mission  or  the  purposes  for 
which  we  established  the  refuge.  We 
also  may  develop  refuge  goals  for  our 
relevant  mandates.  Subsequently,  we 
will  develop  objectives  and  strategies 
for  planning  unit  goals  (see  602  FW  2.5 
(D)(a)  Objective  Development).  For 
additional  information  on  developing 
goals  and  objectives,  see  the  Writing 
Refuge  Management  Goals  and 
Objectives:  A  Handbook  (March  1996). 

(g)  Internal  Scoping.  The  planning 
team  begins  the  internal  scoping  process 
by  identifying  management  concerns, 
issues,  and  opportunities  to  resolve 
them,  as  well  as  any  potential  impacts 
and  alternatives  that  we  may  need  to 
address  in  the  CCP  and  the  NEPA 
analysis.  Identify  any  significant 
problems  that  may  adversely  aSecX  the 
populations  and  habitats  of  fish, 
wildlife,  and  plants  found  within  the 
plaiming  unit  (including  candidate, 
threatened,  and  endangered  species) 
and  the  actions  necessary  to  correct  or 
mitigate  such  problems.  Make  a 
preliminary  assessment  of  water  quality 
and  quantity  issues.  See  403  FWl-3. 
Identify  the  potential  need  for 
administrative  sites  or  visitor  facilities, 
and  land  acquisition.  Review  the 
background,  rationale,  and  the  success 
or  failure  of  any  controversial 
management  actions,  and  determine 
whether  you  need  more  information  or 


data.  Identify  any  additional 
information  and  data  needed  where 
appropriate. 

(h)  Public  Involvement/Outreach 
Planning.  The  planning  team  will 
prepare  a  Public  Involvement/Outreach 
Plan  indicating  how  and  when  we  will 
invite  the  affected  public  to  participate 
in  the  development  of  the  CCP. 
Establish  a  mailing  list.  Identify 
appropriate  techniques  and  materials  to. 
use  in  public  involvement  efforts. 
Public  involvement  and  outreach  are 
integrated  into  each  step  and  will 
continue  throughout  the  plamung 
process.  For  additional  information  on 
public  involvement  techniques,  consult 
the  Public  Participation  Handbook  (U.S. 
Fish  and  Wildlife  Service,  1985)  or  the 
NCTC  Refuge  Comprehensive 
Conservation  Planning  Course 
Handbook  and  Reference  Notebook. 

(i)  Work  Plan/Planning  Schedule. 
Establish  a  work  plan  or  planning 
schedule  for  the  project.  Determine  who 
will  be  responsible  for  carrying  out 
identified  tasks,  gathering  information 
and  data,  and  preparing  products 
identified  in  the  work  plan  or  schedule. 
Identify  all  key  NEPA  compliance  steps 
and  public  involvement  activities. 
Identify  any  additional  expertise, 
besides  the  planning  team,  required  to 
prepare  the  CCP.  This  may  include  an 
economist,  a  facilitator  for  public  and 
other  meetings,  contracted  professional 
services,  etc. 

())  Planning  Record.  Establish  a 
Planning  Record  to  document  the 
preparation  of  the  CCP  and  NEPA 
compliance,  and  assign  its  maintenance 
to  a  team  member.  The  Plaiming  Record 
will  serve  as  a  valuable  reference  source 
and  provide  important  background  and 
historical  information.  U  there  is  a  legal 
challenge  to  the  CCP,  use  the  Planning 
Record  to  construct  the  Administrative 
Record.  For  additional  information  on 
the  Planning  Record,  consult  the  NCTC 
Refuge  Comprehensive  Conservation 
Planning  Course  Handbook  and 
Reference  Notebook. 

(2)  Initiate  Public  Involvement  and 
Scoping 

(a)  Notice  of  Intent.  Prepare  a  Notice 
of  Intent  (NOI)  to  prepare  a  CCP.  with 
appropriate  NEPA  compliance,  and 
publish  the  notice  in  the  Federal 
Register.  The  notice  initiates  public 
scoping  for  the  CCP/NEPA  planning  and 
decision-making  process.  U  we  initially 
determine  that  we  will  prepare  an  EIS 
for  the  CCP.  the  NOI  should  specify 
that.  If  at  any  time  diuing  the  planning 
process  we  decide  to  prepare  an  EIS,  we 
will  publish  a  NOI  to  prepare  an  EIS  in 
the  Federal  Register.  A  30-day  comment 
period  will  follow  this  notice. 
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(b)  Public  Scoping.  Using  news 
releases  to  the  local  media  and  other 
appropriate  means,  notify  the  affected 
public  of  the  opportimity  to  participate 
in  the  preparation  of  the  CCP  and  begin 
the  scoping  process.  Conduct  public 
involvement  activities  and  gather  public 
comments  on  any  existing  plaiming  unit 
vision  statements,  goals,  and  objectives. 
Encourage  the  public  to  help  identify 
potential  issues,  management  actions 
and  concerns,  significant  problems  or 
impacts,  and  opportunities  or 
alternatives  to  resolve  them. 

(c)  Imoh  and  Data  Naeds.  Analyze  all 
comments  gathered  and  recorded  during 
the  scoping  process.  Identify  any  new 
issues,  concerns,  or  significant 
problems,  opportunities  to  resolve  them, 
and  potential  refinements  or  revisions  of 
existing  planniug  unit  vision 
statements,  goals,  and  objectives.  Based 
on  this  analysis,  identify  any  additional 
information  and  data  needed. 

(3)  Review  Vision  Statement  and  Goals 
and  Determine  Significant  lasues 

(a)  Vision  and  Goals.  Review  and 
evaluate  the  public's  comments  on  the 
planning  unit  vision  statement  and 
goals.  Based  on  this  review,  modify  the 
vision  and  goals  for  the  planning  unit  as 
appropriate.  See  602  FW2.5A(5). 

(b)  Delennine  Significant  Issiies. 
Review  and  evaluate  all  potential  issues, 
management  concerns,  and  problems 
and  the  opportunities  to  resolve  them 
that  the  planning  team  or  the  public 
have  identified.  Identify  those  issues 
and  concerns  that  are  significant  and 
that  the  CCP  and  associated  NEPA 
document  will  address.  Document  the 
rationale  for  selecting  significant  issues, 
as  well  as  the  rationale  for  not  selecting 
the  other  issues  and  concerns  (e.g., 
outside  the  scope  of  the  CCP,  does  not 
contribute  to  meeting  refuge  purposes/ 
mission,  etc.). 

(4)  Develop  and  Analyie 
Attnuatives,  Including  the  Proposed 
Action.  This  part  of  the  process  is  not 
sequential,  it  is  iterative.  Iterations  of 
issue  assessment;  refinement  and 
development  of  goals,  objectives,  and 
strategies;  analysis  and  comparison  of    . 
impacts  and  benefits  of  management 
actions;  and  the  packaging  or  combining 
of  similar  themes  or  programs  to 
develop  preliminary  alternatives  resiilt 
in  the  development  of  alternative 
management  plans,  and  assessment  of 
their  environmental  consequences.  Start 
the  process  by  defining  the  No  Action 
or  Continuation  of  Ciurent  Management 
Alternative.  The  alternatives  should 
reflect  different  sets  of  strategies  and 
actions  to  achieve  refuge  purposes,  goals 
and  objectives.  Consider  presenting  this 
information  in  a  matrix  comparing 


issues,  impacts,  and  benefits  for  each 
alternative. 

(a)  No  Action  Alternative.  Define  the 
No  Action  Alternative,  which  usually 
will  be  a  continuation  of  current 
planning  imit  management  strategies, 
fish,  wildlife,  plant  populations,  habitat, 
and  public  use  management  with  no 
changes,  or  changes  that  would  have 
occurred  without  the  CCP.  Develop 
maps  that  depict  the  No  Action 
Alternative  and  document  current 
management  strategies. 

(b)  A  Range  of  Ajtematives.  Develop 
a  range  of  alternatives,  or  difiierent 
approaches  to  plaiming  unit 
management,  that  we  could  reasonably 
undertake  to  achieve  plaimiog  unit 
goals  and  resolve  any  significant  issues 
identified.  Combine  different  sets  of 
objectives  and  strategies  to  provide 
alternatives  for  management  of  the 
refuge.  Give  an  equal  effort  to  each 
alternative  regarding  specific  objectives 
and  strategies  so  that  the  decision-maker 
can  make  an  informed  choice.  NEPA 
requires  an  equal  and  full  analysis  of  aU 
alternatives  considered  for 
implementation. 

(c)  Proposed  Action.  Identify  our 
proposed  action.  This  may  be  the 
alternative  that  best  achieves  planning 
imit  purpose(s),  vision,  and  goals; 
contributes  to  the  System  mission: 
addresses  the  significant  issues  and 
relevant  mandates,  and  is  consistent 
with  principles  of  sound  fish  and 
wildlife  management.  Chu  proposed 
action  is,  for  all  practical  purposes,  the 
draft  CCP  for  the  planning  unit. 

(d)  Obfective  Development.  Develop 
objectives  to  address  each  goal.  Consult 
our  manual  chapters  on  habitat 
management,  populations  management, 
and  wildlife-dependent  recreation 
during  the  development  of  objectives. 
The  planning  team  should  develop 
detailed,  quantitative  objectives  when 
possible,  using  available  information. 
Developing  detailed  objectives  at  this 
stage  will  expedite  development  of  step- 
down  plans.  Develop  objectives  for 
specific  refuge  habitat  types, 
management  units,  key  species  (e.g., 
migratory  birds  and  threatened  and 
endangered  species),  wildlife-dependent 
recreation,  monitoring  populations  of 
fish,  wildlife,  and  plants  and  their 
habitats,  and  other  areas  of 
management.  Objectives  may  also  deal 
with  station  information  needs  (for 
example,  including  the  development  of 
baseline  data),  administrative  needs, 
and  any  other  issues  we  need  to  address 
to  meet  the  goals  of  the  refuge. 
Dociunent  the  rationale  which  supports 
each  objective.  The  planning  team  also 
should  consult  Writing  Refuge 
Management  Goals  and  Objectives:  a 


Handbook  (March  1996).  Prepare  step- 
down  management  plans  to  provide  the 
specific  details  of  how  to  implement 
some  strategies,  and  accomplish  some 
objectives,  if  needed. 

(e)  Strategy  Development  Develop 
strategies  to  identify  the  specific 
actions,  tools,  or  techniques  which  are 
necessary  to  accomplish  each  objective. 
Strategies  represent  specific  projects 
that  provide  the  detail  required  to  assess 
and  develop  funding,  staffing,  and 
partnerships  needed  to  implement  the 
plan.  Develop  inventory  and  monitoring 
strategies  to  measure  implementation 
results  in  quantifiable  and  verifiable 
ways.  We  may  need  step-down 
management  plans  to  provide  the 
specific  details  of  how  to  implement 
some  strategies. 

(0  Environmental  Consequences, 
Assess  the  environmental  consequences 
of  implementing  each  alternative  as 
required  by  NEPA.  Compare  the 
consequences  of  implementing  each 
alternative  in  relation  to  the  No  Action 
Alternative,  which  serves  as  a  baseline. 
Describe  the  adverse  and  beneficial 
impacts  of  implementing  each 
alternative  on  fish,  wildlifie,  and  plants, 
and  their  habitats;  any  threatened  or 
endangered  species;  cultural  resources; 
the  local  economy;  the  ability  to  provide 
opportunities  for  compatible  wildlife- 
dependent  recreational  uses;  and  other 
issues  identified  earlier  in  the  planning 
process.  This  analysis  must  provide  the 
level  of  detail  necessary  to  assess  the 
compatibility  of  all  proposed  uses. 
Describe  eadi  alternative's  ability  to 
achieve  planning  unit  piupose(s), 
vision,  and  goals;  contribute  to  the 
System  mission;  and  address  the 
significant  issues  and  relevant 
mandates.  This  assessment  will  also 
identify  the  funding,  staffing,  and 
facilities  required  for  implementation  of 
each  alternative. 

(5)  Prepare  Draft  Plan  and  NEPA 
Document 

(a)  Draft  CCP  and  NEPA  Document. 

Concurrently  prepare  the  draft  CCP  and 
appropriate  NEPA  dociunentation. 
When  preparing  an  EA,  consider 
integrating  the  draft  CCP  with  the  EA. 
When  preparing  an  EIS  with  a  CCP, 
integrate  the  documents.  If  you  decide 
to  prepare  separate  documents,  see 
Exhibit  4  for  a  recommended  CCP 
outline.  If  the  documents  are  separate, 
the  proposed  action  and  alternatives  in 
the  EA^S  must  fully  contain  all  of  the 
major  actions  of  the  draft  CCP.  If  you 
decide  to  merge  the  CCP  and  NEPA 
dociunents,  see  Exhibit  5  for  a 
recommended  outline.  Diiring  the 
process  of  preparing  the  plan,  refer  to 
Exhibit  3  to  ensure  that  you  include  all 
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I E  quired  elements  in  the  plan.  Ensure 
( ompliance  regarding  other  programs 
ltd  policies,  including  Section  7  of  the 
I  liidangered  Species  Act,  Section  404  of 
tie  Clean  Water  Act,  Section  106  and 
:  io  of  the  National  Historic 

servation  Act,  Section  14  of  the 
chaeological  Resources  Protection 
Afct,  Executive  Order  13007 — ^Protection 
qi  Sacred  Sites,  Executive  Order 
1990— Protection  of  Wetlands, 
[cecutive  Order  11988 — Floodplain 

igement,  etc.  See  Exhibit  2  for  a  list 
I  relevant  mandates  to  consider  during 
e  planning  process. 
|(b)  Compatibility  Detenninatioiis. 
Complete  or  recertify  compatibility 
c  ^terminations  as  part  of  die  CCP 
[iocess  for  all  individual  uses,  specific 
lie  programs,  or  groups  of  uses. 
a  dsociated  with  our  pioposied  aciiuu. 
F  ^ared  concurrently  with  the  CCP, 
i  i:orporate  the  draft  compatibility 
determinations  into  the  draft  CCP  as  an 
ajppendix.  We  require  pubUc  review  and 
domment  for  all  compatibility 
(j  ( terminations.  We  can  achieve  this 
c  c  ncurrently  through  public  review  and 
c  c  mment  of  the  draft  CCP  and  NEPA 
d(  Knunent.  While  other  alternatives  do 
not  require  formal  compatibility 
determinations,  assess  the 
ivironmental  consequences,  and,  for 
practical  purposes,  compatibility  of 
uses  proposed  in  those  alternatives 
ithe  NEPA  document.  For  additional 
jformation  on  compatibility 
terminations,  considt  the  Service 

lual.  Part  603,  Chapter  3  (603  FW  3). 
|[g)  Interim  CompatiDility 
terminations.  If  our  proposed  action 
|i  :ludes  expanding  the  planning  imit 
acquiring  new  lands,  the  draft  CCP 
aW  NEPA  documents  also  must  identify 
aiiy  existing  wildlife-dependent 
rMreational  uses  occiuring  on  those 
l^ds.  Also  identify  those  uses  deemed 
c^patible  that  we  may  allow  to 
c^tinue  on  an  interim  basis  once  we 
acquire  the  lands,  pending  completion 
o  the  CCP.  Incorporate  these  interim 
compatibility  determinations  into  the 
'    ■^;  CCP  and  NEPA  document. 

Internal  Review.  Submit  the  draft 
P,and  NEPA  dociunent  for  internal 

within  the  Region  following 
ablished  regional  procediues.  Also 
bmit  these  documents  for  internal 
iew  to  all  Regional  Planning 
srdinators  and  the  Washington  Office 
ig  Coordinator.  Consider  all 
lents  received  from  the  internal 
^iews  and  make  appropriate  changes 
Jhe  draft  document.  Print  the  draft 
O  4P  and  NEPA  document  and  prepare 
fc  tj  public  review. 

ifi)  Public  Notice,  Review,  and 
C  ifnment.  Prepare  a  Notice  of 
A  ujailability  of  the  draft  CCP  and  NEPA 


d) 


document  and  publish  it  in  the  Federal 
Register.  Notify  the  affected  pubUc  of 
the  availability  of  these  documents 
through  other  appropriate  means,  as 
identified  in  the  Public  Involvement/ 
Oiitreach  Plan.  Public  notices  will  make 
clear  that  we  are  seeking  conciurent 
review  on  compatibility  determinations. 
Provide  a  minimum  of  30  days  review 
for  a  draft  CCP  with  an  EA  and  60  days 
for  a  draft  CCP  with  a  draft  EIS.  Make 
copies  of  the  draft  CCP  and  NEPA 
document  available  to  appropriate 
elected  officials;  Federal,  State,  and 
local  agencies;  Tribal  governments; 
organizations;  libraries;  adjacent 
landowners;  and  individuals  requesting 
them.  Conduct  appropriate  public 
involvement  activities  as  called  for  in 
the  Public  Involvement/Outreach  Plan. 
Document  all  public  comments,  both 
written  and  oral,  received  on  the  draft 
CCP  and  NEPA  document  as  part  of  the 
planning  record. 

(6)  Prepare  and  Adopt  Final  Plan 

(a)  Public  Comment,  Analysis,  and 
Response.  Review  and  analyze  all 
written  and  oral  comments  received 
fi-om  the  public  on  the  draft  CCP  and 
NEPA  document.  Determine  which 
comments  are  substantive  and  warrant 
written  response.  Modify  the 
dociunent(s)  as  appropriate.  Prepare  a 
summary  of  the  public  conunents 
received  and  a  statement  of  the 
disposition  of  concerns  expressed  in 
those  cpmments,  noting  where  we  have 
changed  the  dociunent(s)  or  why  we  did 
not  make  such  changes.  Incorporate  the 
summary  and  statement  of  disposition 
into  the  final  document(s)  (usually  in 
the  NEPA  document  or  a  CCP 
appendix). 

(b)  Final  CCP  and  NEPA  Document(s). 
Identify  our  preferred  alternative  and 
prepare  the  final  CCP  and  appropriate 
NEPA  dociunentation.  The  preferred 
alternative  can  be  the  proposed  action, 
no  action  alternative,  or  another 
alternative  discussed  in  the  draft  CCP 
and  NEPA  document.  Following 
completion  of  the  final  CCP/NEPA 
document,  the  product  of  the  CCP 
process  is  a  stand-alone  CCP  (the 
preferred  alternative  for  the  plaiming 
unit).  During  the  process  of  preparing 
the  final  plan,  refer  to  Exhibit  3  to 
ensure  that  you  include  all  required 
elements. 

(c)  Internal  Review.  Submit  the  final 
document(s)  for  internal  review  within 
the  region  according  to  established 
regional  procedures.  Consider  all 
comments  received  from  the  internal 
review  and  make  appropriate  changes  to 
the  final  dociunent(s). 

(d)  Decision  Document.  The  decision 
document  will  certify  that  agency 


compliance  requirements  are  met  and 
that  the  CCP,  when  implemented,  will 
achieve  the  piuposes  of  the  refuge  cmd 
will  contribute  to  fulfilling  the  System 
mission. 

(i)  CCP  with  an  EA  and  FONSI.  The 
Refuge  Manager  and  Planning  Team 
Leader  submit  the  final  CCP  and  the 
FONSI  through  line  supervision  for 
concurrence  and  approval  by  the 
Regional  Director.  TTie  Regional  Director 
will  sign  and  date  both  the  FONSI  and 
the  final  CCP.  FoUomng  approval,  print 
and  distribute  the  final  documents  and 
appropriate  appendices.  Provide  the 
FONSI  to  all  interested  and  affected 
parties.  Concurrent  with  distribution  of 
the  FONSI,  provide  the  final,  approved 
CCP  or  a  summary  to  all  interested 
parties.  In  some  cases  we  may  require  a 
30-day  public  review  period  for  the 
FONSI  (see  550  FW  3.3  B(4)(c)).  In  these 
cases,  we  may  not  sign  or  release  the 
final  CCP  until  the  end  of  the  30-day 
review. 

(u)  CCP  with  an  EIS  and  ROD.  The 
Refuge  Manager  and  Planning  Team 
Leader  submit  the  final  CCP/EIS 
through  line  supervision  for 
conciurence  and  approval  to  release 
these  documents  to  the  public.  Provide 
the  final  EIS  to  interested  and  affected 
parties  for  at  least  30  days  prior  to 
issuing  a  ROD.  After  a  minimum  of  30 
days,  submit  the  ROD  through  line 
supervision  for  conciurence  and 
approval  by  the  Regional  Director.  The 
Regional  Director  will  sign  and  date 
both  the  ROD  and  the  final  CCP. 
Following  approval,  print  the  final 
documents  and  appropriate  appendices. 
Provide  the  ROD  or  notification  of  its 
availability  to  all  interested  and  affected 
parties.  Concurrent  with  the  release  of  ■ 
the  ROD,  provide  or  make  available  the 
final,  approved  CCP  or  a  summary  to 
interested  parties.  Effective  with  the 
signing  and  release  of  the  ROD, 
implement  the  CCP. 

(iii)  The  final  product  of  the  CCP 
process  is  a  stand-alone  CCP  (the 
preferred  alternative  for  the  planning 
unit). 

(e)  Public  Notice.  Prepare  a  Notice  of 
Availability  of  the  final  approved  CCP 
and  NEPA  document(s)  and  publish  it 
in  the  Federal  Register.  Notify  the 
affected  public  of  the  availability  of  the 
final  document(s)  and  through  other 
appropriate  means,  as  identified  in  the 
Public  Involvement/Outreach  Plan. 
Send  copies  of  all  final  documents  to 
the  regional  and  Washington  Office 
Planning  Coordinators.  Make  copies  of 
the  fin^l  approved  CCP  and  NEPA 
document(s)  available  to  appropriate 
elected  officials;  Federal,  State,  and 
local  agencies;  Tribal  governments; 
organizations;  libraries;  adjacent 
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landownas;  and  individuals  requestiag 
them. 

(7)  loiplaiient  Plan,  Monitor,  and 
Eralnate.  Following  fonnal  adoption  of 
the  CCP  and  public  notification  of  the 
decision,  implementation  of  the 
management  strategies  identified  in  the 
CCP  may  begin.  Allocate  funding  and 
staff  time  to  the  priority  management 
strategies  as  defibied  in  the  CCP.  Initiate 
the  monitoring  and  evaluation  process 
identified  in  the  CCP  to  determine  if  we 
are  malHng  progress  in  achieving  the 
planning  unit  purpose(s),  vision,  goals, 
and  objectives.  Tlurough  adaptive 
management,  evaluation  of  monitoring 


and  research  results  may  indicate  the 
need  to  modify  refuge  objectives  or 
management  strategies. 

(8)  Review  and  Revise  Plan 

(a)  Plan  Review.  Review  the  CCP 
periodically  to  decide  if  it  requires  any 
revisions.  Modify  management  activities 
periodically  if  monitoring  and 
evaluation  determine  that  we  need 
changes  to  achieve  planning  unit 
purpose(s),  vision,  goals,  and  objectives. 

(b)  Plan  Revisiim.  As  set  forth  in  the 
Refuge  Administration  Act,  periodically 
review  and  revise  the  CCP  at  least  every 
15  years.  Make  minor  plan  revisions 


generally  through  the  use  of  a 
categorical  exclusion,  if  applicable. 
Dociunent  minor  plan  revisions  that 
meet  the  criteria  of  a  categorical 
exclusion  in  an  Environmental  Action 
Statement,  in  accordance  with  550  FW 
3.3C.  Contact  the  Regional  NEPA 
Coordinator  for  an  up-to-date  list  of 
categorical  exclusions.  If  the  plan 
requires  a  major  revision,  then  the  CCP 
process  starts  anew  at  the  pre-planning 
step. 

(c)  Ongoing  Public  Involvement 
Continue  informing  and  involving  the 
public  through  appropriate  means. 
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Exhibit  2— Mandates  to  Consider  During  Comprehensive  Conservation  Planning 


Applicable 
Yes/No 


StatutM 

Alaska  National  Interest  Lands  Conservation  Act  of  1980,  as  amended 

American  Indtan  Religious  Freedom  Act  of  1978 ~ — - 

Americans  with  Disabilities  Act  of  1990 

Anadromous  Fish  Consen^ation  Act  of  1965,  as  amended 

Antiquities  Act  of  1906 ~ 

Arcfneological  and  Historic  Presentation  Act  of  1974 

Archaeotogical  Resources  Protection  Act  of  1979,  as  amended 

Bald  and  Golden  Eagle  Protection  Act  of  1940,  as  amended  — 

Clean  Air  Act  of  1970  „ .- - ~ 

Clean  Water  Act  of  1974,  as  amended 

Coastal  Zone  Management  Act  of  1972,  as  amended 

Emergency  Wetlands  Resources  Act  of  1986 

Endangered  Species  Act  of  1973,  as  amerxled 

Faimland  Protection  Act  of  1961,  as  amended 

Federal  Cave  Protection  Act  of  1968 ~ 

Federal  Noxious  Weed  Act  of  1990 

Fish  and  WMHfe  Act  of  1956 .'. ^. 

Fish  and  WMKfe  Coordination  Act  of  1958 

Fishery  (Magnuson)  Conservation  and  Management  Act  of  1976  ..- ~ 

Marine  Mammal  Proleclion  Act  of  1972,  as  amended 

Migratory  Bird  Conservation  Act  of  1929 ~ 

Migratory  Bird  Hunting  and  Conservation  Stairtp  Act  of  1934 „ 

IMigrtfory  Bird  Treaty  Act  of  1918,  as  amended 

National  Environmental  Policy  Act  of  1969  - 

National  Historic  Preservation  Act  of  1966,  as  amended , 

National  WMMe  Refuge  System  Administration  Act  of  1966,  as  amended  

Native  American  Graves  Protection  and  Repatriation  Act  of  1990 

Refuge  Recreation  Act  of  1962,  as  amended 

RiverB  artd  Hartxxs  Act  of  T899 ~ » 

Water  Resources  Plannirtg  Act  of  1965  (sole-souroe  aquifers) — 

Wild  and  Scenic  Rivers  Act  of  1972,  as  amertded „ 

Wilderness  Act  of  1964,  as  amended „ 

Executhre  Orders 

Executive  Order  11644,  Use  of  Off-Road  Vehicles  on  Public  Lands 

Executive  Order  11987,  Exotic  Organisms 

Executive  Order  11988,  Floodpiain  Management 

Executive  Order  11990,  Protection  of  Wetlands  „ 

Executive  Order  12896,  Environmental  Justice  for  Minority  Populations  

Executive  Order  12996,  Management  and  General  Public  Use  of  the  National  Wildlife  Refuge  System 

Executive  Order  13007,  Indian  Sacred  Sites 

Executive  Order  13064,  Consultation  and  Coordination  with  Indian  Trit>al  Governments 


Exhibit  3— Owcklist  of  Required 
Ctmytrehenaive  Conservation  Plan 

Rliyini*ntif 

Short  description  of  the  refuge  to 

include: 

Size 

Establishment  date 

Regional  setting  (include  area 


map) 

Status  of  acquisition 

Current  management  (including 

a  map) 
.  Current  stafBng 


Existing  partnerships 

PurposeCs)  for  which  we 

established  the  refuge 

Refuge  System  mission  and  goals. 

Ecosystem  goals  and  objectives. 

Goals  and  objectives  for  other 

landscape  level  plans. 
National  goals  and  objectives  for 

species,  species  groups,  or  programs 

(e.g.,  shorebirds,  an  endangered 


species,  priority  public  use 

program). 
Identify  any  relevant  mandates  that 

apply  to  the  area  or  the  proposed 

plan. 
Description  of  the  refuge 

environment: 
the  distribution,  migration 

patterns,  and  abundance  of  fish 

wildlife,  and  plant  populations 

within  the  planning  unit; 
the  archaeological  and  cultural 

values  of  the  planning  imit; 

refuge  land  status  map; 

description  of  refuge  (planning 

area)  vegetation  types  (map 

required); 
description  of  vegetation/land 

cover  and  wildlife  habitat 

relationships; 
description  of  wildlife  habitat 

and  species  relationships: 
describe  the  context  of  the  refuge 

in  meeting  the  habitat  needs  of  fish. 


wildlife,  and  plants,  as  they  occur 
throughout  their  natural  ranges; 

de«3ibe  the  natural  and  mstoric 

role  of  fire  and  other  ecological 
processes; 
.  identify  any  existing  special 


management  areas  (e.g.,  wilderness, 
wild  and  scenic  rivers); 

the  relationship  between  the 

planning  unit  and  other  refuges  and 
protected  areas. 

Exhibit  3 

Docimient  and  describe  the 

following: 

the  need  for  administrative  sites 

or  visitor  facilities  and  areas  within 
the  planning  imit  that  are  suitable 
for  such  sites; 

significant  problems  that  may 

adversely  affect  the  populations  and 
habitats  of  fish,  wildlife,  and  plants 
within  the  planning  unit  and  the 
actions  necessary  to  correct  or 
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mitigate  such  problems; 

summary  of  management  history; 

water  quantity  and  quality 

requirements  and  issues; 

identify  all  known  or  suspected 


NEPA  documentation. 


sources  of  environmental 
contaminants  and  their  potential 
impacts  (i.e.,  Contaminant 
Assessment  Program); 

opportunities  for  compatible 

wildlife-dependent  recreational 
uses; 

other  significant  issues  of 


management  or  public  concern; 
the  potential  for  special 

management  areas  (e.g.,  wilderness, 

wild  and  scenic  rivers,  research 

natural  areas). 
_  Refuge  Vision  Statement 
_  Refuge  goals  for  at  least  the 

following  areas: 

habitat  management  (including 


land  protection  needs  as 
appropriate); 

fish,  wildlife,  and  plant 


populations  management; 
wildlife-dependent  recreation; 

. others  as  needed  to  meet  relevant 

mandates  (e.g.,  wilderness,  wild 

and  scenic  rivers,  cultural 

resources,  etc.). 
Objectives  for  each  goal,  including 

objectives  to  monitor  the  status  and 

trends  of  fish,  wildlife  and  plants 

which  will  evaluate  the 

effectiveness  of  the  plan. 

.  Strategies  to  achieve  each 

objective. 

.  Map(s)  of  desired  future  conditions 

(e.g.,  habitat  management  areas, 

facilities,  wildlife-dependent 

recreation  sites,  etc.). 

.  Identify  step-down  management 

plans  required  to  fully  implement 

the  plan. 

.  Prioritized  list  of  projects  and 

estimated  project  costs  (update 

priorities  and  cost  estimates 

annually). 

.  Staffing  required  to  implement  the 

plan. 

.  Potential  partnership 

opportunities. 

.  Monitoring  plan  to  evaluate  the 

effectiveness  of  the  plan  and  project 

implementation,  including 

monitoring  of  target  fish,  wildlife, 

and  plant  populations  and  their 

habitats. 
_  J_  Summary  of  public  involvement 

process,  comments,  and 

consultation  and  coordination  with 

other  Federal  agencies.  State 

conservation  agencies,  and  adjacent 

landowners. 

.  Compatibility  determinations. 

.  Wilderness  review. 

.  Habitat/Land  Protection  Plans  (if 

applicable). 


Note:  Some  of  these  required  elements  may 
not  be  available.  In  these  cases,  you  need  to 
develop  objectives  or  strategies  in  the  plan  to 
acquire  that  information. 

Exhibit  4 — ^Refiige  Comprehensive 
Conservation  Plan  Recommended 
Outline 

Cover  Sheet 

Title/Approval  Page 

Acknowledgments 

Table  of  Contents 

Simunary 

I.  Introduction/Background 

Refuge  Overview:  History  of  Refuge    - 
Establishment,  Acquisition  and 
Management 

I*urpose  of  and  Need  for  Plan 

NVVRS  Mission,  Goals  and  Guiding 
Principles 

Refuge  Purpose(s) 

Refuge  Vision  Statement 

Legal  and  Policy  Guidance 

Existing  Partnerships 
n.  Planning  Process 

Description  of  Plaiming  Process 

Planning  Issues 
m.  Siunmary  Refuge  and  Resource 
Descriptions 

Geographic/Ecosystem  Setting 

Refuge  Resources,  CiUtural  VaJues 
and  Uses 

Special  Management  Areas 

IV.  Management  Direction 

Refuge  Management  Direction:  Goals, 
Objectives  and  Strategies/Projects 

Refuge  Management  Policies  and 
Guidelines 

V.  Implementation  and  Monitoring 
Funding  and  Persoimel 
Step-down  Management  Plans 
Partnership  Opportunities 
Monitoring  and  Evaluation 
Plan  Amendment  and  Revision 

Appendices 
Glossary 
Bibliography 
RONS  Ust 

MMSlist  * 

Compatibility  Determinations 
Habitat/Land  Protection  Plan(s) 
Compliance  Requirements 
NEPA  Docimientation 
Summary  of  Public  Involvement/ 

Comments  and  Consultation/ 

Coordination 
Mailing.  List 
List  of  Preparers 
Others,  as  appropriate 

Exhibit  5— EA  or  EIS  Incorporating 
Elements  of  a  CCP  Recommended 
Outline 

Cover  Sheet 
Acknowledgments 
Table  of  Contents 
Summary 

I.  Introduction,  Purpose  of  and  Need  for 
Action 


Purpose  of  and  Need  for  Plan 
NWRS  Mission,  Goeds  and  Guiding 

Principles 
History  of  Refuge  Establishment, 

Acquisition  and  Management 
Legal  and  Policy  Guidance 
Refuge  Purpose{s) 
Refuge  Vision  Statement 
Refuge  Management  Direction:  Goals 
Refuge  Management  Policies  and 

Guidelines 
Step-down  Management  Plans 
Description  of  Planning  Process 
Planning  Issues 
Plan  Amendment  and  Revision 
n.  Alternatives,  Including  the  Service's 

Proposed  Action  . 
Description  of  Each  Alternative 

Refuge  Management  Direction: 
Objectives  and  Strategies 

Funding  and  Personnel 

Partnership  Opportunities 

Monitoring  and  Evaluation 
Alternatives  Considered,  but 

Eliminated  from  Detailed  Study 
Summary  Comparison  of  Alternatives 
in.  Affected  Environment 

Geographic/Ecosystem  Setting 

Refuge  Resoiut:es,  Cultural  Values 

and  Uses 

IV.  Enviroimiental  Consequences 
Environmental  Effects  of  Each 

Alternative 

V.  List  of  Preparers 

VI.  Considtation  and  Coordination  with 

Others 
Summary  of  Public  Involvement/ 

Comments 
Mailing  List 
Appendices 
Glossary 
Bibliography 
RONS  Ust 
MMSUst 

Compatibility  Determinations 
Habitat/Land  Protection  Plan(s) 
Compliance  Requirements 
Others,  as  appropriate 

Refoge  Management 

Part  602  National  Wildlife  Refuge 
System  Planning 

Chapter  3  Step>Down  Management 
Planning 

602  FW  3 

3.1  What  is  the  purpfwe  of  this 
chapter?  This  chapter  provides 
guidance  on  step-down  management 
planning. 

3.2  What  is  our  policy  for  step- 
down  management  planning?  Prepare 
step-down  management  plans  when 
required  by  policy  or  identified  in 
Comprehensive  Conservation  Plans 
(CCPs)  and  when  they  may  be  necessary 
to  provide  additional  detail  for 
achieving  objectives  or  implementing 
management  strategies  identified  in 
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CCPs.  Step-down  management  plans 
should  include  public  involvement  and 
National  Environmental  Policy  Act 
(NEPA)  compliance  documentation,  as 
appropriate.  Develop  step-down 
management  plans  following  the 
planning  process  guidance  in  602  FW  2. 
(Consult  your  NEPA  Coordinator.) 

3.3    What  is  tlie  applicability  of  step- 
down  management  planning  and  its 
relationship  to  Comprehensive 
Conservation  Plans? 

A.  Step-down  management  planning 
is  the  formulation  of  detailed  plans  that 
describe  management  activities 
necessary  to  achieve  objectives  or 
implement  management  strategies 
identified  in  the  CCP. 

B.  Step-down  plans  describe  the 
specific  management  actions  we  are  to 
fullow,  "steppingilown"  from  general 
goals,  objectives,  and  strategies.  The 
preparation  of  new  step-down  plans  or 
substantial  changes  to  existing  step- 
down  plans  typically  will  require 
further  compliance  with  NEPA  and 
other  policies,  and  opportimity  for 
public  review.  For  public  use  plans  or 
other  step-down  plans  dealing  with 
proposed  uses  of  the  refuge,  prepare  and 
append  compatibility  determinations  to 
the  plan. 

C  The  CCP  will  identify  which  step- 
down  management  plans  are  necessary 
and  provide  a  schedule  for  their 
completion.  While  we  require  certain 
step-down  plans  for  all  refuges,  we  may 
require  others,  such  as  fire  management 
and  pest  management  depending  on 
refuge  resources,  specific  program 
tequirements,  or  the  need  for  additional 
details  to  implement  management 
strategies  identified  in  CCPs.  In  the 
absence  of  an  approved  CCP,  we  may 
develop  step-down  plans  to  describe 
goals,  objectives,  management  strategies, 
and  details  necessary  to  implement  a 
management  program. 

D.  As  an  alternative  to  separate  step- 
down  management  plans,  we  may 


address  management  programs  in  detail 
during  the  preparation  of  the  CCP. 
Determining  which  programs  w€$  can 
address  in  detail  in  the  CCP  depends  on 
several  factors,  including  the  degree  of 
public  interest,  the  amount  of  available 
information,  and  the  complexity  of  the 
issues. 

3.4  How  do  we  combine  step-down 
management  plans?  Address 
management  subjects  individually  or 
combined  into  a  single,  integrated  step- 
down  plan.  This  decision  rests  with  the 
Refuge  Manager.  Base  the  decision  on 
management  strategies  defined  in  the 
CCP,  the  relationship  between 
management  program  areas,  and  the 
complexity  of  the  programs  under 
consideration.  Some  program  areas, 
such  as  fire  management  and  habitat 
management,  logically  suggest  an 
integrated  approach. 

3.5  What  IS  the  list  of  potential  step- 
down  management  plans?  Following  is 
the  current  list  of  potential  refuge  step- 
down  management  plans.  Consider  all 
of  these  plans  during  the  CCP  process. 
The  CCP  will  document  which  plans  we 
require  for  the  station. 


Step-down  management 

Service  manual 

plans 

reference 

Occupational  Safety  and 

(Part  240) 

Health  (required). 

Safety  Program 

(240  FW  1-9) 

Safety  Operatior>s  ... 

(241  FW  1-8) 

Industrial  Hygiene  ... 

(242  FW  1-13) 

ErT>ergency  Spill  Re- 

(242 RV  6.1) 

sponse  Plan. 

Compliance  Require- 

(Part 561) 

ments. 

Spill  Prevention 

(561  FW  3) 

Corrtrol  and  Coun- 

termeasures  Plan. 

Pollution  Prevention 

(560  FW  1  and 

Plan. 

560  FW  2) 

Hazardous  Waste 

(561  FW  6) 

Contingency  Plan. 

Special  Management 

(Part  611) 

Areas. 

Research  Natural 

(611  FW1) 

Areas. 

Step-down  management 

Sennce  manual 

plans 

reference 

Public  Use  Natural 

(611  FW2) 

Areas. 

Wild  and  Scenic  Riv- 

arc 

(611  FW  3) 

era. 
National  Trails  

(611  FW4) 

Wildemess  Area 

(Part  610) 

Management. 

Man  in  the  Bio- 

(National Park 

sphere  Reserve. 

Service) 

Western  Hemisphere 

Shorebird  Re- 

sen/es. 

Ramsar  Convention 

(International 

Legal  Materials 

11:963-976) 

Minerals  Management .... 

(Part  612) 

Minerals  and  Mining 

(612  FW  1) 

Oil  and  Qas 

(612  FW  2) 

Long-Range  Water  Man- 

(403 FW  1.4) 

agement  Plan. 

Cultural  Resources  Man- 

(Part 614) 

agement. 

Habitat  Management 

(Part  620) 

Plan  (HMT). 

Fire  Management  

(Part  621) 

Wildlife-dependent 

(Part  605) 

Recreation. 

Hunting  (required)  ... 

(605  FW  2) 

Fishing  (required)  .... 

(605  FW  3) 

Wildlife  Obsen^tion 

(605  FW  4) 

Wildlife  Photography 

(605  FW  5) 

Environmental  Edu- 

(605 FW  6) 

cation. 

Interpretation  

(605  FW  7) 

Law  Enforcement  

(Parts  440-459) 

Populations  Management 

(Part  701) 

Wildlife  Inventories  .. 

(701  FW  2) 

Propagation  and 

(701  FW  3) 

Stocking. 

Marking  and  Band- 

(701 FW  4) 

ing. 

Disease  Prevention 

(701  FW  7) 

and  Control. 

Fishery  Management 

(Part  710) 

Trapping  

(631  FW  4) 

Pest  Management  ... 

(562  FW  2) 

Exotic  Species  Man- 

(Part 751) 

agement. 

Air  Quality  Management 

(563  FW  2) 

[FR  Doc.  99-20923  Filed  8-12-99;  8:45  am) 
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Part  V 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting:  Proposed 
Migratory  Bird  Hunting  Regulations  on 
Certain  Federal  Indian  Reservations  and 
Ceded  Lands  for  the  1999-2000  Season; 
Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Flah  and  WIMIto  Service 

S0CFRPart20 
Rmi018-AF24 

Migratory  Bird  Hunting;  Proposed 
Migratory  Bird  Hunting  Reguiationa  on 
Certain  Federal  Indian  Reeervationa 
and  Ceded  Landa  for  the  1999-2000 


agency:  Fish  and  Wildlife  S«vice, 

Interior. 

ACTION:  Proposed  rule. 


f:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service  or  we) 
proposes  special  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
ludian  reservations,  off-reservation  trust 
lands,  and  ceded  lands  for  the  1999- 
2000  migratory  bird  himting  season. 
DATES:  To  comment  on  these  proposed 
regulations,  you  must  do  so  by  August 
23, 1999. 

A00NC88C8:  Send  your  comments  to: 
Chief,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  ms  634-ARLSQ,  1849  C  St., 
NW.,  Washington,  DC  20240.  You  may 
inspect  comments  during  normal 
business  hours  in  Room  634 — ^Arlington 
Square  Building,  4401  N.  Fairfex  Drive, 
Arlington,  VA. 

FOR  FURTHER  NIFORMATION  CONTACT:  Ron 
W.  Kokel,  Office  of  Migratory  Bird 
Kfanagement,  U.S.  Fish  and  Wildlife 
SOTvice,  (703/358-1714). 
SUPPLEMENTARY  RW0RMAT10N:  hi  the  May 
3, 1999,  Federal  Register  (64  FR  23742), 
we  requested  proposals  from  Indian 
tribes  wishing  to  establish  special 
migratory  bird  himting  regulations  for 
the  1999-2000  himting  season,  under 
the  guidelines  described  in  the  June  4, 
1985,  Fedmd  Register  (50  FR  23467). 
We  developed  guidelines  in  response  to 
tribal  requests  for  recognition  of  their 
reserved  himting  rights  and,  for  some 
tribes,  recognition  of  their  authority  to 
regulate  hunting  by  both  tribal  and  non- 
tribal  members  on  their  reservations. 
The  guidelines  include  possibilities  for: 

(1)  On-reservation  hunting  by  both 
tribal  and  non-tribal  members,  with 
hunting  by  non-tribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s); 

(2)  On-reservation  hunting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 

(3)  Off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 


usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits. 

In  all  cases,  the  regulations 
established  under  the  guidelines  must 
be  consistent  with  the  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada.  The  guidelines  apply  to  those 
tribes  having  recognized  reserved 
hunting  rights  on  Federal  Indian 
reservations  (including  off-reservation 
trust  lands)  and  on  ceded  lands.  They 
also  apply  to  establishing  migratory  bird 
hunting  regulations  for  non-tribal 
members  on  all  lands  within  the 
exterior  boundaries  of  reservations 
where  tribes  have  full  wildlife 
management  authority  over  such 
hunting  or  where  the  tribes  and  afiiacted 
States  otherwise  have  reached 
agreement  over  hunting  by  non-tribal 
members  on  lands  owned  by  non- 
Indians  within  the  reservation. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  intend  to  establish 
regulations  governing  hunting  by  non- 
Indians  on  these  lands.  In  such  cases, 
we  encourage  the  tribes  and  States  to  . 
reach  agreement  on  regulations  that 
would  apply  throughout  the 
reservations.  When  appropriate,  we  will 
consult  with  a  tribe  and  State  with  the 
aim  of  fecilitating  an  accord.  We  also 
will  consult  jointly  with  tribal  and  State 
officials  in  the  affected  States  where 
tribes  wish  to  establish  special  hunting 
regulations  for  tribal  members  on  ceded 
lands. 

Because  of  past  questions  regarding 
interpretation  of  what  events  trigger  die 
consultation  process,  as  well  as  who 
initiates  it,  we  provide  the  following 
clarification.  We  routinely  provide 
copies  of  Federal  Register  publications 
to  all  State  Directors,  tribes  and  others 
interested  parties.  It  is  the  responsibility 
of  the  States,  tribes  and  others  to  notify 
us  of  any  concern  regarding  any 
feature(s).of  any  regulations.  When  we 
receive  such  notification,  we  will 
initiate  consultation. 

Our  guidelines  provide  for  the 
continued  harvest  of  waterfowl  and 
other  migratory  game  birds  by  tribal 
members  on  reservations  where  it  has 
been  a  customary  practice.  We  do  not 
oppose  this  harvest,  provided  it  does 
not  take  place  during  the  closed  season 
"defined  by  the  1916  Migratory  Bird 
Convention  with  Canada,  and  does  not 


adversely  affect  the  status  of  the 
migratory  bird  resource. 

Before  developing  the  guidelines,  we 
reviewed  available  information  on  the 
current  status  of  migratory  bird 
populations;  reviewed  the  current  status 
of  migratory  bird  hunting  on  Federal 
Indian  reservations;  and  evaluated  the 
potential  impact  of  such  guidelines  on 
migratory  birds.  We  concluded  that  the 
impact  of  migratory  bird  harvest  by 
tribal  members  hunting  on  their 
reservations  is  minimsd. 

One  area  of  interest  in  Indian 
migratory  bird  hunting  regulations 
relates  to  hunting  seasons  for  non-tribd 
members  on  dates  that  are  within 
Federal  frameworks,  but  which  are 
different  from  those  established  by  the 
Statels)  where  the  reservation  is  located. 
A  large  influx  of  non-tribal  hunters  onto 
a  reservation  at  a  time  when  the  season 
is  closed  in  the  surrounding  Statefs) 
could  result  in  adverse  population 
impacts  on  one  or  more  migratory  bird 
species.  The  guidelines  make  this 
unlikely,  however,  because  tribal 
proposals  must  include: 

(a)  Harvest  anticipated  imder  the 
requested  regulations; 

(b)  Methods  that  will  be  employed  to 
measure  or  monitor  harvest  (such  as  bag 
checks,  mail  questionnaires,  etc.); 

(c)  Steps  that  will  be  taken  to  limit 
level  of  harvest,  where  it  could  be 
shoMm  that  failure  to  limit  such  harvest 
would  adversely  impact  the  migratory 
bird  resource;  and 

(d)  Tribal  capabilities  to  establish  and 
enifbfce  migratory  bird  hunting 
regulations. 

We  may  modify  or  establish 
regulations  experimentally,  after 
evaluation  and  confirmation  of  harvest 
information  obtained  by  the  tribes. 

We  believe  the  guidelines  provide 
appropriate  opportunity  to 
accommodate  the  reserved  hunting 
rights  and  management  authority  of 
Indian  tribes  wldle  ensuring  that  the 
migratory  bird  resource  receives 
necessary  protection.  The  conservation 
of  this  important  international  resource 
is  paramount.  The  guidelines  should  not 
be  viewed  as  inflexible.  In  this  regard, 
we  note  that  they,  have  been  employed 
successfully  since  1985.  We  believe  they 
have  been  tested  adequately  and 
therefore,  made  them  final  beginning 
with  the  1988-89  hunting  season.  It 
should  be  stressed  here,  however,  that 
use  of  the  guidelines  is  not  mandatory 
and  no  action  is  required  if  a  tribe 
wishes  to  observe  the  hunting 
regulations  established  by  the  State(s)  in 
which  the  reservation  is  located. 


Federal  Regirter/Voi:  64,  No.  156 /Friday,  August  13,  1999 / Proposed  Rules 


44385 


'ppulatioii  Status 

lay  Breeding  Waterfowl  and  Habitat 
hrvey 

I  In  the  Western  or  Traditional  survey 
i  ]|ea,  breeding  habitat  conditions  were 
Mnerally  good  to  excellent,  and  overall 
bftter  than  conditions  in  1998.  An  early 
spring  and  plenty  of  precipitation 
lilted  in  abundant  ponds  and 
cellent  nesting  cover  in  most  of  the 
"  otas,  northern  Saskatchewan,  the 
irthwest  Territories,  and  western 
itario.  The  exceptions  to  these  good 
nditions  were  southern  and  central 
berta,  central  Saskatchewan,  and 
istem  Montana,  where  a  dry  early 
ring  limited  nesting  habitat;  and 
aska,  where  spring  was  as  much  as  2 

ks  late.  The  estimated  niunber  of 
Jay  ponds  in  the  traditional  survoy  area 
(^7  million)  was  46%  greater  than  that 
1998,  and  37%  greater  than  the  1974- 
average.  Overall,  the  traditional 

ey  area  was  in  good  to  excellent  - 
ndition  this  spring  and  good  to 
:cellent  waterfowl  production  is 
pected  this  year. 

An  expanded  area  of  Eastern  habitat 
nditions  was  included  this  year  in  the 
i  St.  Although  these  additional  areas 
i  ive  been  surveyed  since  1996, 
ormation  from  them  is  included  this 
lar  for  the  first  time.  Unlike  the 
stem  survey  area,  habitat  conditions 
the  east  were  generally  poorer  this 
than  last  year.  Much  of  the  eastern 
survey  area  was  relatively  dry, 
e^ecially  Maine,  the  Maritimes, 
southern  Quebec,  and  southern  Ontario. 
Conditions  resulted  in  few  temporary 
pionds  and  low  water  levels  in 
permanent  water  bodies.  The  northern 
pjc^rtions  of  the  east  were  in  good  to 
lellent  condition,  but  lack  of  brood 
ing  habitat  is  expected  to  also  limit 
duction  from  this  area.  Overall,  the 
em  survey  area  was  in  fair  to  good 
dition,  with  fair  to  good  production 
ected  this  year. 

he  1999  total  duck  population 
mate  for  the  traditional  survey  area 
43.4  million  birds,  an  increase  of 
%  over  that  of  1998,  and  32%  higher 
the  1955-98  average.  Mallard 
dance  was  10.8  million,  an  increase 
12%  over  last  year  and  47%  greater 
t]  i^  the  long  term  average.  Blue-winged 
toil  abundance  was  7.1  million,  similar 
to  1998,  but  65%  greater  than  the  long 
tfinn  average.  Northem  pintail  (3.0, 
+31%),  scaup  (4.4  million.  +27%), 
g-^n-winged  teal  (2.6,  +26%),  and 
ncjrthem  shoveler  (3.9  million,  +22%) 
increased  from  1998  estimates.  Gadwall 
{:  i2  million,  +110%),  green-winged  teal 
(-■fel%),  northem  shoveler  (+95%), 
n»aheads  (0.9  million,  +60%),  and 
c^hvasbacks  (0.7  million.  +29%)  were 


above  their  respective  long  term 
averages,  while  pintails  ( -  30%)  and 
scaup  ( - 18%)  were  below  their  long 
term  averages.  In  the  eastern  areas  of 
Canada  and  the  U.S.,  the  total  niunber 
of  ducks  (1.3  million)  remained 
unchanged  bom  last  year  and  the  1995- 

98  average.  Abundances  of  individual 
species  in  the  east  were  similar  to  those 
of  last  year,  except  for  increased 
estimates  of  goldeneye  (+196%). 
Goldeneye  was  above  it's  long  term 
average  (+287%),  while  blue-winged 
teal  ( -  95%)  and  scaup  ( -  90%)  were 
below  theirs. 

Sandhill  Cranes 

The  Mid-Continent  Population  of 
Sandhill  Cranes  appears  to  have 
stabilized  following  dramatic  increases 
in  the  early  IflSO's.  The  Central  Platte 
River  Valley  1999  preliminary  spring 
index,  uncorrected  for  visibility,  was 
222,500.  The  photo-corrected  3-year 
average  for  the  1996-98  period  was 
477,911,  which  was  3%  above  the 
established  population-objective  range 
of  343,000-465,000  cranes.  All  Central 
Flyway  States,  except  Nebraska,  elected 
to  aUow  crane  hunting  in  portions  of 
their  respective  States  in  1998-99. 
About  8,700  hunters  participated  in 
these  seasons,  which  was  8%  higher 
than  the  previous  year's  seasons.  About 
21,849  cranes  were  harvested  in  1998- 

99  in  the  Central  Flyway,  a  5%  increase 
from  the  previous  year's  high  estimate. 
Harvests  from  Pacific  Fl)M(vay,  Canada 
and  Mexico  are  estimated  to  be  about 
13,700  for  1998-99  sport-hunting 
seasons.  The  total  North  American  sport 
harvest,  including  crippling  losses,  was 
estimated  to  be  about  41,414  for  the 
Mid-Continent  Population. 

The  fall  1998  pre-migration  survey 
estimate  for  the  Rocky  Moimtain 
Popidation  was  18,202,  which  is  similar 
to  the  1997  estimate.  Limited  special 
seasons  were  held  during  1998  in 
portions  of  Arizona,  Idaho,  Montana, 
New  Mexico,  Utah,  and  Wyoming, 
resulting  in  an  estimated  harvest  of  538 
cranes. 

Woodcock 

Wing-collection  and  Singing-groimd 
surveys  were  conducted  to  assess  the 
population  status  of  the  American 
woodcock  {Scolopax  minor).  The  1998 
recruitment  index  for  the  Eastern  Region 
(1.7  immatiires  per  adult  female) 
equaled  the  long-term  regional  average; 
the  recruitment  index  for  the  Central 
Region  (1.6  immatures  per  adult  female) 
was  6%  below  the  long-term  regional 
average.  The  index  of  daily  bimting 
success  in  the  Eastern  Region  increased 
from  1.8  woodcock  per  successful  hunt 
in  1997  to  1.9  woodcock  per  successful 


hunt  in  1998,  but  seasonal  hunting 
success  declined  4%,  from  6.9  to  6.6 
woodcock  per  successful  hunter  in  1997 
and  1998,  respectively.  In  the  Central 
Region,  the  daily  success  index  in  1998 
was  imchanged  from  the  1997  index  (2.1 
woodcock  per  successful  himt)  but  the 
seasonal  success  index  incr'aspc.  from 
10.0  to  11.0  (10%)  woodc(  -4%<?r 
successful  hunter.  Singing-;;iound 
Survey  data  indicated  that  the  number 
of  displaying  woodcock  in  the  Eastern 
Region  was  uinchanged  (P>0.1)  from 
1998  levels.  In  the  Central  Region,  there 
was  a  13.4%  decrease  in  the  number  of 
woodcock  heard  displaying  (P<0.01) 
compared  to  1998  levels.  Trends  from 
the  Singing-ground  Survey  diuing 
1989-99  were  negative  (-3.3  aiSd 
-  3.7%  per  year  for  the  Eastern  and 
Central  regions,  respectively;  P<0.01). 
There  were  long-term  (1968-99) 
declines  (P<0.01)  of  2.4%  per  year  in 
the  Eastern  Region  and  1.6%  per  year  in 
the  Central  Region. 

Doves  and  Band-tailed  Pigeons 

Analyses  of  Mourning  Dove  Call- 
count  Survey  data  indicated  significant 
declines  in  doves  heard  over  the  most 
recent  10  years  and  the  entire  34  years 
of  the  survey  in  all  3  management  units. 
White-winged  doves  in  Arizona  are 
maintaining  a  fairly  stable  population 
since  the  late  1970's.  A  low  harvest  is 
being  maintained  compared  with  birds 
taken  several  decades  ago.  In  Texas,  the 
phenomenon  of  the  white-winged  dove 
range  expansion  continues.  Birds  arr 
now  seen  in  most  large  cities  in  north 
and  central  Texas.  White-tipped  doves 
in  Texas  are  maintaining  their 
population  with  a  relatively  low  harvest 
level.  For  band-tailed  pigeons,  the 
Coastal  population  continues  to  show  a 
significant  decline  as  indicated  by  the 
Breeding  Bird  Survey  (BBS)  for  the  10 
and  32-year  periods.  In  contrast,  mineral 
spring  counts  at  10  selected  sites  in 
Oregon  indicate  an  overall  stable 
population  in  the  state  with  an 
increasing  trend  since  1986.  Call-count 
survey  results  in  Washington  show  no 
significant  trends  in  the  bandtail 
population  between  1975-98. 
Washington  has  not  opted  to  select  a 
hunting  season  for  band-tail  pigeons 
since  1991.  The  harvest  of  coastal 
pigeons  is  estimated  to  be  less  than 
20,000  birds  out  of  a  population  of 
about  3  million.  The  Interior  band-tailed 
pigeon  population  is  stable  with  no 
trend  indicated  by  the  BBS  over  the 
short  or  long-term  time  periods.  Harvest 
is  less  than  1 ,000  birds. 
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Hnntiiig  Se—on  Proposab  From  Indian 
Tribes  and  Oiganizatknu 

For  the  1999-2000  hunting  season,  we 
received  requests  from  twenty-three 
tribes  and  Indian  organizations 
appropriate  for  Federal  Register 
publication.  We  actively  solicit 
regulatory  proposals  from  other  tribal 
groups  that  are  interested  in  working 
cooperatively  for  the  benefit  of 
waterfowl  and  other  migratory  game 
birds.  We  encourage  tribes  to  work  Mrith 
us  to  develop  agreements  for 
management  of  migratory  bird  resources 
on  tribal  lands.  It  should  be  noted  that 
this  proposed  rule  includes  generalized 
regulations  for  both  early-  and  late- 
season  hunting.  A  final  rule  will  be 
published  in  a  late-August  1999  Federal 
Reglsler  that  will  include  tribal 
regulations  for  the  early-hunting  season. 
The  early  season  begins  on  September  1 
each  year  and  most  commonly  includes 
such  species  as  mourning  doves  and 
white-winged  doves.  A  final  rule  will 
also  be  published  in  a  S^tember  1999 
Federal  Ragistar  that  will  include 
regulations  for  late-season  himting.  The 
late  season  begins  on  or  around  October 
1  and  most  commonly  includes 
waterfowl  species. 

In  this  current  rulemaking,  because  of 
the  compressed  time  frame  for 
establishing  regulations  for  Indian  tribes 
and  because  final  frameworks  dates  and 
other  specific  information  are  not 
available,  the  r^ulations  for  many  tribal 
hunting  seasons  are  described  in 
relation  to  the  season  dates,  season 
length  and  limits  that  will  be  permitted 
when  final  Federal  frameworks  are 
announced  for  early-  and  late-season 
regulations.  For  example,  daily  bag  and 
possession  limits  for  ducks  on  some 
areas  are  shown  as  "Same  as  permitted 
Pacific  Flyway  States  imder  final 
Federal  fireworks,"  and  limits  for 
geese  will  be  shown  as  the  same 
permitted  by  the  State{s)  in  which  the 
tribal  hunting  area  is  located. 

The  proposed  frameworks  for  early- 
season  regulations  were  published  in 
the  Federal  Register  on  July  22. 1999 
(64  FR  38700):  early-season  final 
frameworks  will  be  published  in  mid- 
August.  Proposed  late-season 
frameworks  for  waterfowl  and  coots  will 
be  published  in  mid-August,  and  the 
final  frameworks  for  the  late  seasons 
will  be  published  in  mid-September.  We 
will  notify  affected  tribes  of  season 
dates,  bag  limits,  etc.,  as  soon  as  final 
frameworks  are  established.  As 
previously  discussed,  no  action  is 
required  by  tribes  wishing  to  observe 
migratory  bird  hunting  regulations 
established  by  the  State(s)  where  they 
are  located.  The  proposed  regulations 


for  the  twenty  tribes  with  proposals  that 
meet  the  established  criteria  are  shovm 
below. 

(a)  Colorado  River  Indian  Tribes, 
Colorado  River  Indian  Reservation, 
Parker.  Arizona  (Tribal  Members  and 
Non-tribal  Hvinters) 

The  Colorado  River  Indian 
Reservation  is  located  in  Arizona  and 
California.  The  tribes  own  almost  all 
lands  on  the  reservation,  and  have  full 
wildlife  management  authority. 

In  their  1999-2000  proposal,  dated 
Jime  17, 1999,  the  Colorado  River  Indian 
Tribes  requested  split  dove  seasons. 
They  propose  their  early  season  begin 
September  1  and  end  September  15, 

1999.  Daily  bag  limits  would  be  10 
mourning  or  10  white-winged  doves 
either  singly  or  in  the  aggregate.  The  late 
season  for  doves  is  proposed  tn  opxm 
November  19, 1999,  and  close  January  3, 

2000.  A  daily  bag  limit  would  be  10 
moiuning  doves.  The  possession  limit 
would  be  twice  the  daily  bag  limit. 
Shooting  hours  would  be  bom  one-half 
hour  before  sunrise  to  noon  in  the  early 
season  and  imtil  sunset  in  the  late 
season.  Other  special  tribally  set 
regulations  would  apply. 

The  tribes  also  propose  duck  hunting 
seasons.  The  season  would  likely  open 
October  2, 1999,  or  on  a  Saturday  and 
run  for  the  maximum  number  of  days 
allowed  under  the  Pacific  Flyway 
frameworks.  The  tribes  propose  die 
same  season  dates  for  coots  and 
common  moorhens.  The  daily  bag  limit 
for  ducks,  including  mergansers,  would 
be  the  same  as  that  allowed  in  the 
Pacific  Flyway.  The  possession  limit 
would  be  twice  the  daily  bag  limit.  The 
daily  bag  limit  for  coots  and  common 
moorhens  woiild  be  25,  singly  or  in  the 
aggregate.  The  possession  limit  for  coots 
and  common  moorhens  would  be  twice 
the  daily  bag  limit.  For  geese,  the 
Colorado  River  Indian  Tribes  propose  a 
season  of  November  20, 1999,  through 
January  16,  2000.  The  daily  bag  and 
possession  limits  for  geese  would  be  4, 
but  could  include  no  more  than  3  light 
geese  or  2  dark  geese. 

In  1996,  the  tribe  conducted  a 
detailed  assessment  of  dove  hunting. 
Results  showed  approximately  16,100 
mourning  doves  and  13,600  white- 
winged  doves  were  harvested  by 
approximately  2,660  hunters  who 
averaged  1.45  hunter-days.  Field 
observations  and  permit  sales  indicate 
that  fewer  than  200  himters  participate 
in  waterfowl  seasons.  Under  the 
proposed  regulations  described  here 
and,  based  upon  past  seasons,  we  and 
the  tribes  estimate  harvest  will  be 
similar. 

Hunters  must  have  a  valid  Colorado 
River  Indian  Reservation  hunting  pormit 


in  their  possession  while  hunting.  As  in 
the  past,  the  reg\ilations  would  apply 
both  to  tribal  and  non-tribal  hunters, 
and  non-toxic  shot  is  required  for 
waterfowl  hunting. 

We  propose  to  approve  the  Colorado 
River  Indian  Tribes  regulations  for  the 
1999-2000  himting  season. 

(b)  Confederated  Salish  and  Kootenai 
Tribes,  Flathead  Indian  Reservation, 
Pablo,  Montana  (Non-tribal  Hunters) 

For  the  past  several  years,  the 
Confederated  Salish  and  Kootenai 
Tribes  and  the  State  of  Montana  have 
entered  into  cooperative  agreements  for 
the  regulation  of  hunting  on  the 
Flathead  Indian  Reservation.  The  State 
and  the  tribes  are  currently  operating 
undOT  a  cooperative  agreement  signed  in 
1 990  that  addresses  fishing  and  hunting 
management  and  regulation  issues  of 
mutual  concern.  This  agreement  enables' 
all  himters  to  utilize  waterfowl  hunting 
opportunities  on  the  reservation.  The 
tribes  proposed  special  regulations  for 
waterfowl  hunting  were  submitted  in  a 
June  8, 1999,  proposal. 

As  in  the  past,  tribal  regulations  for 
non-tribal  members  would  be  at  least  as 
restrictive  as  those  established  for  the 
Pacific  Flyway  portion  of  Montana. 
Goose  season  dates  would  also  be  at 
least  as  restrictive  as  those  established 
for  the  Pacific  Flyway  portion  of 
Montana.  Shooting  hours  for  waterfowl 
hunting  on  the  Flathead  Reservation  are 
sunrise  to  sunset.  Steel,  bismuth-tin,  or 
other  Federally-approved  non-toxic 
shots  are  the  only  legal  shotgun  loads  on 
the  reservation  for  waterfowl  or  other 
game  birds. 

The  requested  season  dates  and  bag 
limits  are  generally  similar  to  past 
regulations.  Harvest  levels  are  not 
expected  to  change  significantly. 
Standardized  check  station  data  from 
the  1993-94  and  1994-95  hunting 
seasons  indicated  no  significant  changes 
in  harvest  levels  and  that  the  large 
majority  of  the  harvest  is  by  non-tribal 
hunters. 

We  propose  to  approve  the  tribes' 
request  for  special  migratory  bud 
regulations  for  the  1999-2000  hunting 
season. 

(c)  Crow  Creek  Sioux  Tribe,  Crow  Creek 
Indian  Reservation,  Fort  Thompson, 
South  Dakota  (Tribal  Members  and  Non- 
tribal  Himters) 

The  Crow  Creek  Indian  Reservation 
has  a  checkerboard  pattern  of  land 
OMmership,  with  much  of  the  land 
owned  by  non-Indians.  Since  the  1993- 
94  season,  the  tribe  has  selected  special 
waterfowl  hunting  regulations 
independent  of  the  State  of  South 
Dakota.  The  tribe  observes  migratory 


iid  hunting  regulations  contained  in  50 

part  20. 
In  their  1999  proposal,  the  tribe 
juested  a  duck  and  merganser  season 
^f  October  9  to  December  21, 1999.  with 
daily  bag  limit  of  6  ducks,  including 

o  more  that  5  mallards  (1  hen  mallard), 
canvasbadc.  2  redheads,  2  wood 

lucks,  2  scaup,  and  1  pintail.  The 
erganser  daily  bag  limit  would  be  5 
d  include  no  more  than  1  hooded 
erganser.  For  Canada  geese,  the  tribe 

iroposes  an  October  9, 1999,  to  January 

,  2000,  season  with  a  3  bird  daily  bag 
it.  For  white-fronted  geese,  the  tribe 

rt^rases  an  October  2  to  December  12, 

999,  season  with  a  daily  bag  limit  of  2. 

Esnow  geese,  the  tribe  proposes  an 
ober  2  to  December  25, 1999,  and 
ruary  19  to  March  10,  2000,  season 
\  rith  a  daily  bag  limit  of  20.  Similar  to 
I  ist  year,  the  tribe  also  requests  a 
t  ancUiill  crane  season  frtnn  S^tember 
1 8  to  October  24. 1999,  with  a  daily  bag 
I  imit  of  3.  In  all  cases,  except  snow 
( eese.  the  possession  limits  would  be 
I  wice  the  daily  bag  limit.  There  would 
i  e  no  possession  limit  few  snow  geese. 
!  hooting  hours  would  be  bom  one>half 
t^our  before  sunrise  to  sunset. 

The  season  and  ba^  limits  would  be 
Essentially  the  same  as  last  year  and  as 
ch  the  tribe  expects  similar  harvest.  In 
994-95,  duck  harvest  was  48  birds, 
own  from  67  in  1993-94.  Goose 
est  during  recent  past  seasons  has 
n  less  than  100  geese. 
We  propose  to  approve  the  tribe's 
uested  seasons.  We  also  remind  the 
ribe  that  all  sandhill  crane  himters  are 
required  to  obtain  a  Federal  sandhill 
[^rane  permit.  As  such,  the  tribe  should 
±>ntact  us  for  further  information  on 
]  btaining  the  needed  permits.  In 
iddition,  as  with  all  other  groups,  we 
r  iquest  the  tribe  continue  to  survey  and 
p  jport  harvest. 

j  I)  Fond  du  Lac  Band  of  Lake  Superior 
'.  hippewa  Indians,  Cloquet,  Minnesota 
Tribal  Members  Only) 

In  1996,  for  the  first  time,  the  Service 
i  ad  the  Fond  du  Lac  Band  of  Lake 
:  uperior  Chippewa  Indians  cooperated 
^  establish  special  migratory  bird 
lunting  regulations  for  tribal  members. 
I|he  Fond  du  Lac's  June  4, 1999, 
Proposal  covers  land  set  apart  for  the 
nnd  under  the  Treaty  of  1854  in 
:  lortheast  Minnesota. 

The  band's  proposal  for  1999-2000  is 
»tsentially  the  same  as  that  approved 
it  year.  Specifically,  the  Fond  du  Lac 
d  proposes  a  September  11  to 
ovember  23, 1999,  season  on  ducks, 
:  Mergansers,  coots  and  moorhens,  and  a 
;  jjsptember  1  to  November  28, 1999, 

I  b  sason  for  geese.  For  sora  and  Virginia 

I I  dls,  snipe,  and  woodcock,  the  Fond  du 


Lac  Band  proposes  a  September  1  to 
November  28, 1999,  season.  Proposed 
daily  bag  limits  wouldconsist  of  the 
following: 

Ducks:  20  ducks,  including  no  more 
than  10  mallards  (only  5  of  which  may 
be  hens),  4  black  ducks,  4  redheads,  4 
pintails,  and  2  canvasbacks. 

Mergansers:  5  mergansers,  including 
no  more  than  1  hooded  merganser. 

Geese:  10  geese. 

Coots  and  Common  Moorhens 
(Common  GalUnules):  20  coots  and 
common  mooriiens,  singly  or  in  the 
aggregate. 

Sora  and  Virginia  Rails:  25  sora  and 
-  Virginia  rails  singly,  or  in  the  aggregate. 

Common  Snipe:  8  common  snipe. 

Woodcock:  3  woodcock. 

The  following  general  conditions 
apply: 

1.  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  htmting  frarmit. 

2.  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  OfiF-Reservation 
Code.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Federal  requirements  in  50  CFR 
part  20  as  to  hunting  methods, 
transportation,  sale,  exportation  and 
other  conditions  generally  applicable  to 
migratory  bird  himting. 

3.  Band  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

4.  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 
Possession  limits  are  applicable  only  to 
transportation  and  do  not  include  birds 
whi(^  are  cleaned,  dressed,  and  at  a 
member's  primary  residence.  For 
purposes  of  enforcing  bag  and 
possession  limits,  all  migratory  birds  in 
the  possession  or  custody  of  band 
members  on  ceded  lands  will  be    ~ 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  coimt  as  part  of  tmy  off- 
reservation  bag  or  possession  limit. 

The  Band  anticipates  harvest  will  be 
fewer  than  500  ducks  and  geese  and  150 
coots. 

We  propose  to  approve  the  request  for 
special  migratory  bird  hunting 
regulations  for  the  Fond  du  Lac  Band  of 
Lake  Superior  Chippewas. 


(e)  Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Suttons  Bay, 
Michigan  (Tribal  Members  Only) 

In  the  1995-96  migratory  bird 
seasons,  the  Grand  Traverse  Band  of 
Ottawa  and  Chippewa  Indians  and  the 
Service  first  cooperated  to  establish 
special  regulations  for  waterfowl.  The 
Grand  Traverse  Band  is  a  self-governing, 
federally  recognized  tribe  located  on  the 
west  arm  of  (^and  Traverse  Bay  in 
Leelanau  County.  Michigan.  The  Ckand 
Traverse  Band  is  a  signatory  tribe  of  the 
Treaty  of  1836.  We  have  approved 
special  regulations  for  tribal  members  of 
the  1836  treaty's  signatory  tribes  on 
ceded  lands  in  Michigan  since  the 
1986-87  hunting  season. 

For  the  1999-2000  season,  the  Grand 
Traverse  Band  of  Ottawa  and  Chii^iewa 
Indians  proposes  a  tribal  member  duck 
season  that  would  run  from  September 
20, 1999,  through  January  20,  2000.  A 
daily  bag  limit  of  10  would  include  no 
more  than  1  pintail,  1  canvasback,  1 
hooded  moganser,  2  black  ducks,  2 
wood  ducks,  2  redheads,  and  5  mallards 
(only  2  of  which  may  be  hens).  For 
Canada  geese,  the  tribe  proposes  a 
September  1  through  November  30, 
1999,  and  a  January  1  through  February 
8,  2000,  season.  For  white-fronted  geese, 
brant,  and  snow  geese,  the  tribe 
proposes  an  October  1  through 
November  30. 1999,  season.  The  daily 
bag  limit  for  all  geese  (including  brant) 
would  be  5  birds.  Based  on  our 
information,  it  is  unlikely  that  any 
Canada  geese  frtnn  the  Southern  James 
Bay  Population  would  be  harvested  by 
the  tribe. 

For  woodcock,  snipe,  and  sora  rail, 
the  tribe  proposes  a  September  1  to 
November  14, 1999,  season.  The  daily 
bag  limit  shall  not  exceed  5  birds  per 
species. 

All  other  Federal  regulations 
contained  in  50  CFR  part  20  would 
apply.  The  tribe  proposes  to  closely 
monitor  harvest  through  game  bag 
checks,  patrols,  and  mail  surveys.  In 
particular,  the  tribe  proposes  monitoring 
the  harvest  of  Southern  James  Bay 
Canada  geese  to  assess  any  impacts  of 
tribal  hunting  on  the  poptUation. 

We  propose  to  approve  the  Grand 
Traverse  Band  of  Ottawa  and  Chippewa 
Indian's  requested  1999-2000  special 
migratory  bird  hunting  regulations. 

(f)  Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin  (Tribal 
Members  Only) 

Since  1985,  various  bands  of  the  Lake 
Superior  Tribe  of  Chippewa  Indians 
have  exercised  judicially  recognized  off- 
reservation  hunting  rights  for  migratory 
birds  in  Wisconsin.  The  specific 
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regulations  were  established  by  the 
SOTvice  in  consultation  with  the 
Wisconsin  Department  of  Natural 
Resources  and  the  Great  Lakes  Indian 
Fish  and  Wildlife  Commission 
(GLIFWC,  which  represents  the  various 
bands).  Beginning  in  1986,  a  tribal 
season  on  ceded  lands  in  the  western 
portion  of  the  State's  Upper  Peninsula 
was  developed  in  coordination  with  the 
Michigan  Eiiepartment  of  Natural 
Resources,  and  we  have  approved 
special  regulations  for  tribal  members  in 
both  Michigan  and  Wisconsin  since  the 
1986-87,  hunting  season.  In  1987,  the 
GLIFWC  requested  and  we  approved 
special  regulations  to  permit  tribal 
membns  to  hunt  on  ceded  lands  in 
Minnesota,  as  well  as  in  Michigan  and 
Wisconsin.  The  States  of  Michigan  and 
Wisconsin  concurred  with  the 
regulations,  although  Wisconsin  has 
raised  some  concerns  each  year. 
Minnesota  did  not  concur  with  the 
regulations,  stressing  that  the  State 
would  not  recognize  Chippewa  Indian 
hunting  rights  in  Minnesota's  treaty  area 
until  a  court  with  jurisdiction  over  the 
State  acknowledges  and  defines  the 
extent  of  these  rights.  We  acknowledge 
the  State's  concern,  but  pointed  out  tibat 
the  United  States  Government  has 
recognized  the  Indian  hunting  rights 
decided  in  the  Voigt  case,  and  that 
acceptable  hunting  regulations  have 
been  negotiated  successfully  in  both 
Michigan  and  Wisconsin  even  though 
the  Voigt  decision  did  not  specifically 
address  ceded  land  outside  Wisconsin. 
We  believe  this  is  appropriate  because 
the  treaties  in  question  cover  ceded 
lands  in  Michigan  (and  Minnesota),  as 
well  as  in  Wisconsin.  Consequently,  in 
view  of  the  above,  we  have  approved 
special  regulations  since  the  1987-88 
hunting  season  on  ceded  lands  in  all 
three  States.  In  fact,  this  recognition  of 
the  principle  of  reserved  treaty  rights  for 
band  members  to  hunt  and  fish  was 
pivotal  in  our  decision  to  approve  a 
special  1991-92  season  for  the  1836 
(»ded  area  in  Michigan. 

Recently,  certain  GLIFWC  member 
bands  have  brought  suit  to  resolve  the 
issue  of  hunting,  fishing  and  gathering 
rights  in  the  Mhmesota  ceded  areas 
covered  under  the  1837  and  1854 
treaties.  The  Federal  Government  has 
intervened  in  support  of  the  bands. 

In  a  Jime  3, 1999,  letter,  the  GLIFWC 
proposed  off-reservation  special 
migratory  bird  hunting  regulations  for 
the  1999-2000  seasons  on  behalf  of  the 
member  tribes  of  the  Voigt  Intertribal 
Task  Force  of  the  GLIFWC  (for  the  1837 
and  1842  Treaty  areas)  and  the  Bay 
Mills  Indian  Community  (for  the  1836 
Treaty  area).  Member  tribes  of  the  Task 
Force  are:  the  Bad  River  Band  of  Lake 


Superior  Tribe  of  Chippewa  Indians, 
The  Lake  Oreilles  Band  of  Lake  Superior 
Tribe  of  Chippewa  Indians,  the  Lac  du 
Flambeau  Band  of  Lake  Superior  Tribe 
of  Chippewa  Indians,  the  Red  Cliff  Band 
of  Lake  Superior  Tribe  of  Chippewa 
Indians,  the  St.  Croix  Chippewa  Indians 
of  Wisconsin,  the  Sokaogon  Chippewa 
Community  (Mole  Lake  Band),  the  MiUe 
Lacs  Band  of  Chippewa  Indians  in 
Minnesota,  the  Lac  Vieux  Desert  Band 
of  Chippewa  Indians,  and  the 
Keweenaw  Bay  Indian  Community  in 
Michigan.  Details  of  the  proposed 
regulations  are  shown  below.  In  general, 
the  proposal  is  essentially  the  same  as 
the  regulations  approved  for  the  1998- 
99  season. 

Results  of  the  1998-99  hunter  siuvey 
show  that  599  ducks  and  177  geese  were 
harvested  imder  an  anticipated  harvest 
of  3,000  ducks  and  900  geese.  Under  the 
proposed  regulations,  harvest  is 
expected  to  be  similar  to  last  year  and 
most  likely  would  not  exceed  2,500 
ducks  and  800  geese. 

We  believe  that  regulations  advanced 
by  the  GLIFWC  for  the  1999-2000 
hunting  season  are  biologically 
acceptable  and  recommend  approval.  If 
the  regulations  are  finalized  as 
proposed,  we  would  request  that  the 
GLDFWC  closely  monitor  the  member 
band  duck  harvest  and  take  any  actions 
necessary  to  reduce  harvest  if  locally 
nesting  populations  are  being 
significantly  impacted. 

The  Commission  and  the  Service  are 
parties  to  a  Memorandiun  of  Agreement 
(MOA)  designed  to  facilitate  the  ongoing 
enforcement  of  Service-approved  tribal 
migratory  bird  regulations.  Its  intent  is 
to  provide  long-term  cooperative 
application. 

Also,  as  in  recent  seasons,  the 
proposal  contains  references  to  Chapter 
10  of  the  Migratory  Bird  Harvesting 
Regulations  of  the  Model  Off- 
Reservation  Conservation  Code.  Chapter 
10  regulations  parallel  State  and  Federal 
regulations  and,  in  effect,  are  not 
changed  by  this  proposal. 

The  GLIFWC's  proposed  1999-2000 
waterfowl  hunting  season  regulations 
are  as  follows: 

Ducks 

A.  Wisconsin  and  Minnesota  1837  and 
1842  Zones 

Season  Dates:  Begin  September  15 
and  end  December  1, 1999. 

Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards  (only  5  of 
which  may  be  hens),  4  black  ducks,  4 
redheads,  4  pintails,  and  2  canvasbacks. 


B.  Michigan  1836  and  1842  Treaty 
Zones 

Season  Dates:  Begin  September  15 
and  end  December  1, 1999. 

Daily  Bag  Limit:  10  ducks,  including 
no  more  than  5  mallards  (only  2  of 
which  may  be  hens),  2  black  ducks,  2 
redheads,  2  pintails,  and  1  canvasback. 


Merga 

A.  Wisconsin  and  Minnesota  1837  and 
1842  Zones 

Season  Dates:  Begin  September  15 
and  end  December  1, 1999. 
Daily  Bag  Limit:  5  mergansers. 

B.  Michigan  1836  and  1842  Treaty 
Zones 

Season  Dates:  Begin  September  15 
and  end  December  1, 1999. 

Daily  Bag  Limit:  5  mergansers, 
including  no  more  than  1  hooded 
merganser. 

Geese:  All  Ceded  Areas: 

Season  Dates:  Begin  September  1  and 
end  December  1, 1999. 

Daily  Bag  Limit:  10  geese. 

Odier  Migratory  Birds:  All  Ceded  Areas 

A.  Coots  and  Common  Moorhens 
(Common  Gallinules) 

Season  Dates:  Begin  September  15 
and  end  December  1, 1999. 

Daily  Bag  Limit:  20  cools  and 
common  moorhens  (common 
gallinules),  singly  or  in  the  aggregate. 

B.  Sora  and  Virginia  Rails 

Season  Dates:  Begin  September  15 
and  end  December  1, 1999. 

Daily  Bag  Limit:  25  sora  and  Virginia 
rails  singly,  or  in  the  aggregate. 

C.  Common  Snipe 

Season  Dates:  Begin  September  15 
and  end  December  1, 1999. 
Daily  Bag  Limit:  8  common  snipe. 

D.  Woodcock 

Season  Dates:  Begin  September  7  and 
end  December  1, 1999. 
Daily  Bag  Limit:  5  woodcock. 

General  Conditions 

1.  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  hunting  permit. 

2.  Except  as  otherwise  noted,  tribal 
members  will  be  required-to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Federal  requirements  in  50  CFR 
Part  20  as  to  hunting  methods, 
transportation,  sale,  exportation  and 
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ot  h  er  conditions  generally  applicable  to 
m  i;  jratory  bird  hunting. 

3.  Tribal  members  in  each  zone  will 
cdmply  with  State  regulations  providing 
fo^|closed  and  restricted  waterfowl 
hiinting  areas. 

14-  Possession  limits  for  each  species 
arp!  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
pc  isession  limit  equals  the  daily  bag 
liiilit,  imless  otherwise  noted  above. 
Possession  limits  are  applicable  only  to 
portation  and  do  not  include  birds 
ch  are  cleaned,  dressed,  and  at  a 
iber's  primary  residence.  For 
ses  of  enforcing  bag  and 
session  limits,  all  migratory  birds  in 
possession  or  custody  of  tribal 
members  on  ceded  lands  will  be 
cqiisidered  to  have  been  taken  on  those 
la^s  imless  tagged  by  a  tribal  or  State 
cojoservation  warden  as  having  been 
ta^n  on-reservation.  In  Wisconsin, 
suoh  tagging  will  comply  with 
applicable  State  laws.  All  migratory 
birds  which  fall  on  reservation  lands 
wil^  not  count  as  part  of  any  off- 
re^rvation  bag  or  possession  limit. 
^'i.  Minnesota  and  Michigan — ^Duck 
ds  and  Decoys.  Tribal  members 
iting  in  Michigan  and  Minnesota  will 
ply  with  tribal  codes  that  contain 

ions  that  parallel  applicable  State 
s  concerning  duck  blinds  and/or 
ys. 

ficarilla  Apache  Tribe,  Jicarilla 
Indian  Reservation,  Dulce,  New  Mexico 
(Tnbal  Members  and  Non-tribal 

le  Jicarilla  Apache  Tribe  has  had 
ial  migratory  bird  hunting 
lations  for  tribal  members  and 
noiomembers  since  the  1986-87  hunting 
se^on.  The  tribe  owns  all  lands  on  the 
reMrvation  and  has  recognized  full 
wildlife  management  audiority.  In 
general,  the  proposed  seasons  would  be 
more  conservative  than  allowed  by  the 
Fe^ral  frameworks  of  last  season  and 
byiittates  in  the  Pacific  Flyway. 

Im  a  May  17, 1999,  proposal,  the  tribe 
proposed  a  1999-2000  waterfowl  season 
opppiing  date  of  October  2  and  a  closing 
dat^  of  November  30, 1999.  Daily  bag 
and  possession  limits  would  be  the 
sa|[^e  as  Pacific  Flyway  States.  The  tribe 
preboses  a  season  on  Canada  geese  with 
a  Miitd  daily  bag  limit.  Other 
renlations  specific  to  the  Pacific 
Flyi^ay  guidelines  for  New  Mexico 
wdild  be  in  effect. 

tne  Jicarilla  Game  and  Fish 
Department's  aimual  estimate  of 
wajtBrfowl  harvest  is  relatively  small.  In 
th4  [1998-99  season,  estimated  duck 
hatyest  was  608,  a  significant  decrease 
fro  ci  816  in  1997-98.  The  species 
CO]  aposition  in  the  past  has  included 


mainly  mallards,  gadwall,  wigeon,  and 
teal.  Northern  pintail  comprised  only  3 
percent  of  the  total  harvest  in  1998. 

The  proposed  regulations  are 
essentiaUy  the  same  as  were  established 
last  year.  The  tribe  anticipates  the 
maximiun  1999-2000  waterfowl  harvest 
would  be  aroimd  600  to  1,000  ducks 
and  20  to  50  geese. 

We  propose  to  approve  the  tribe's 
requested  1999-2000  hunting  seasons. 

(h)  Kalispel  Tribe,  Kalispel  Reservation, 
Usk,  Washington  (Tribal  Members  and 
Non-tribal  Hunters)    . 

The  Kalispel  Reservation  was 
established  by  Executive  Order  in  1914, 
and  currently  comprises  approximately 
4,600  acres.  The  tribe  owns  all 
Reservation  land  and  has  full 
management  authority.  The  Kalispel 
Tribe  has  a  fully  developed  wildUfe 
program  with  hunting  and  fishing 
codes.  The  tribe  enjoys  excellent 
wildlife  management  relations  with  the 
State.  The  tribe  and  the  State  have  an 
operational  Memorandum  of 
Understanding  with  emphasis  on 
fisheries  but  also  for  wildlife.  The  non- 
tribal  member  seasons  described  below 
pertain  to  a  176-acre  waterfowl 
management  imit.  The  tribe  is  utilizing 
this  opportimity  to  rehabilitate  an  area 
that  needs  protection  because  of  past 
land  use  practices,  as  well  as  to  provide 
additional  waterfowl  hunting  in  the 
area.  Beginning  in  1996,  the  requested 
regulations  also  included  a  proposal  for 
Kalispel-member  only  migratory  bird 
hunting  on  Kalispel-ceded  landis  within 
Washington,  Montana,  and  Idaho. 

For  the  1999-2000  migratory  bird 
hunting  seasons,  the  Kalispel  Tribe 
proposed,  in  a  May  13, 1999,  letter, 
tribal  and  non-tribal  member  waterfowl 
seasons.  For  non-tribal  members,  the 
tribe  requests  seasons  which  begin 
September  1, 1999  and  end  January  31. 
2000.  In  that  period,  non-tribal  hunters 
would  be  allowed  to  hunt  on  weekends, 
holidays  and  continuously  in  the  month 
of  December  and  January  for  a  total  of 
about  110  days.  Hunters  should  obtain 
further  information  on  days  from  the 
Kalispel  Tribe.  Daily  bag  and  possession 
limits  would  be  the  same  as  those  for 
the  State  of  Washington. 

The  tribe  reports  a  1998-99  non-tribal 
harvest  of  74  ducks  and  0  geese.  Under 
the  proposal,  the  tribe  expects  harvest  to 
be  similar  to  last  year  and  less  than  100 
geese  and  200  ducks. 

All  other  State  and  Federal 
regulations  contained  in  50  CFR  part  20, 
such  as  use  of  steel  shot  and  possession 
of  a  signed  migratory  bird  hunting 
stamp,  would  be  required. 

For  tribal  members  on  Kalispel-ceded 
lands,  the  Kalispel  proposes  outside 


frameworks  for  ducks  and  geese  of 
September  1, 1999,  through  January  31, 
2000.  However,  diiring  that  period,  the 
tribe  proposes  that  the  season  run 
continuously.  Daily  bag  and  possession 
limits  would  be  the  same  as  tiiose  for 
the  States  of  Washington  and  Idaho. 

The  tribe  reports  that  there  was  no 
1998-99  tribal  harvest.  Under  the 
proposal,  the  tribe  expects  harvest  to  be 
less  than  200  geese  and  300  ducks. 
Tribal  members  would  be  required  to 
possess  a  signed  Federal  migratory  bird 
stamp  and  a  tribal  ceded  lands  permit. 

We  propose  to  approve  the 
regulations  requested  by  the  Kalispel 
Tribe  provided  that  the  non-tribal 
seasons  conform  to  final  Federal 
frameworks  for  the  Pacific  Flyway.  For 
the  1999-2000  season,  outside  Fmleral 
frameworks  in  the  Pacific  Flyway  are 
October  2. 1999.  through  January  23, 
2000  for  ducks  and  geese  with  a  107-day 
maximum  season  length. 

(i)  Klamath  Tribe,  Chiloquin,  Oregon 
(Tribal  Members  Only) 

The  Klamath  Tribe  ciurentiy  has  no 
reservation,  per  se.  However,  the 
Klamath  Tribe  has  reserved  hunting,     s 
fishing  and  gathering  rights  vrithin  its  ^' 
former  reservation  boundary.  This  area 
of  former  reservation,  granted  to  the 
Klamaths  by  the  Treaty  of  1864,  is  over 
1  million  acres.  Tribal  natural  resource 
management  authority  is  derived  from 
the  Treaty  of  1864,  and  carried  out     " 
cooperatively  under  the  judicially 
enforced  Consent  Decree  of  1981.  The 
parties  to  this  Consent  Decree  are  the 
Federal  Government,  the  State  of 
Oregon  and  the  Klamaths.  The  Klamath 
Indian  Game  Commission  sets  the 
seasons.  The  tribal  biological  staff  and 
tribal  Regulatory  Enforcement  Officers 
monitor  tribal  harvest  by  frequent  bag 
checks  and  hunter  interviews. 

In  a  July  26, 1999,  communication, 
the  Klamath  Tribe  proposed  season 
dates  of  October  1, 1999,  through 
January  31,  2000.  Daily  bag  limits  would 
be  9  for  ducks  and  6  for  geese  with 
possession  limits  twice  the  daily  bag 
limit.  The  daily  bag  and  possession 
limit  for  coots  would  be  25.  Shooting 
hours  would  be  one-half  hour  before 
sunrise  to  one-half  hour  after  sunset. 

Based  on  the  number  of  birds 
produced  in  the  Klamath  Basin,  the 
tribe  expects  that  this  year's  harvest  will 
be  similar  to  last  year's.  Information  on 
tribal  harvest  suggests  that  more  than  70 
percent  of  the  annual  goose  harvest  is 
local  birds  produced  in  the  Klamath 
basin. 

We  propose  to  approve  the  Klamath 
Tribe's  requested  r^ulations. 
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(j)  Leech  Lake  Band  of  Ojibwe,  Cass 
Lake,  Minnesota  (Tribal  Members  Only) 

The  Leech  Lake  Band  of  Ojibwe  is  a 
federally  recognized  tribe  located  in 
Cass  Lake,  MSnnesota.  The  reservation 
employs  conservation  ofBcers  to  enforce 
conservation  regulations. 

For  the  1999-2000  season,  the  tribe 
proposed  in  a  May  20, 1999  letter  a 
tribal  monber  duck  and  goose  season 
that  would  run  from  September  25 
through  November  28, 1999.  Daily  bag 
limits  fw  both  ducks  and  geese  would 
be  10.  Shooting  hours  are  one-half  hour 
before  sunrise  to  one-half  hour  after 
sunset 

Based  on  past  harvest  siuveys,  the 
tribe  expects  less  than  200  tribal  hunters 
to  participate  and  a  harvest  of  less  than 
2.000  tods. 

We  propose  to  af^rove  the  Leedi 
Ldw  Band  of  Ojibwe's  requested  1999- 
2000  special  migratory  bird  hunting 
regulations. 

(k)  Lower  Brule  Sioux  Tribe,  Lovrer 
Brule  Reservation.  Lower  Brule.  South 
Dakota  (Tribal  Members  and  Non-tribal 
Hunters) 

TIm  Lowrer  Brule  Sioux  Tribe  first 
estaUished  tribal  migratory  bird  hunting 
regulaticms  for  the  Low»  Brule 
RnervaticHi  in  1994.  The  Lower  Brule 
Reservation  is  about  214.000  acres  in 
size  and  is  located  cm  and  adjacent  to 
the  Missouri  River,  south  of  Pierre.  Land 
ownership  cm  the  reservation  is  mixed, 
and  until  recently,  the  Lower  Brule 
Tribe  had  full  managonent  authority 
over  fish  and  wildlife  via  a  MOA  with 
the  State  of  South  Dakota.  The  MOA 
provided  the  tdbe  jurisdicticm  ovw  fish 
and  wildlife  on  reservation  lands, 
including  deeded  and  Corps  of 
Engineers  taken  lands.  For  the  1999- 
2000  season,  the  two  parties  have  come 
to  a  tentative  agreement  and  meetings 
between  the  Lowot  Brule  Sioux  Tribe 
and  the  South  Dakota  Departinent  of 
Game,  Fish  and  Parks  are  continuing.  It 
is  anticipated  that  an  agreement  will  be 
established  and  management  authority 
clarified  to  allow  the  public  a  clear 
understanding  of  the  Lower  Brule  Sioux 
Wildlife  Department  license 
requirements  and  hunting  season 
regulations.  The  Lower  Brule 
Resovation  waterfowl  season  is  open  to 
tribal  and  non-tribal  hunters. 

For  the  1999-2000  migratory  bird 
hunting  season,  the  Lower  Brule  Sioux 
Tribe  proposes  a  duck  and  coot  season 
length  of  97  days,  the  same  number  of 
days  tentatively  allowed  in  the  High 
Plains  Management  Unit  for  this  season. 
The  tribe's  proposed  season  would  nm 
from  October  2, 1999,  through  January 
6. 2000.  The  daily  bag  limit  would  be 


6  birds,  including  no  more  than  5 
mallards  (only  1  of  which  may  be  a 
hen),  1  pintail,  2  redheads,  2  wood 
ducks.  1  canvasback,  1  hooded 
merganser,  and  1  mottled  duck.  The 
daily  bag  limit  for  coots  would  be  15. 
Possession  limits  would  be  twice  the 
daily  bag  limits.  The  trHie  also  proposes 
a  youth  waterfowl  hunt  on  September 
25, 1999. 

The  tribe's  pn^XMed  Canada  goose 
season  would  run  from  October  16, 
1999,  through  January  16,  2000,  with  a 
daily  bag  limit  of  3  Canada  geese.  The 
tribe's  proposed  white-fronted  goose 
seascm  would  run  from  October  16 
through  December  26. 1999.  with  a  daily 
bag  limit  of  2  white-fronted  geese.  The 
tribe's  proposed  light  goose  season 
would  nm  from  October  16, 1999, 
through  January  16,  2000.  and  February 
25  through  March  10,  2000.  The  light 
goose  daHy  bag  limit  would  be  20. 
Possession  limits  would  be  twice  the 
daily  bag  limits. 

In  the  1998-99  season,  htmters 
harvested  an  estimated  1,971  geese  and 
355  ducks.  In  1994,  duck  harvest 
species  composition  was  primarily 
mallard  (57  percent),  gadwall  (10 
percent),  and  green-Mringed  teal  (10 
percent).  Goose  harvest  is  traditionally 
98%  Canada  geese. 

The  tribe  anticipates  a  duck  harvest 
similar  to  last  year  and  a  goose  harvest 
below  the  target  harvest  level  of  3,000 
to  4,000  geese.  All  basic  Federal 
regulations  contained  in  50  CFR  part  20, 
including  the  use  of  steel  shot. 
Migratory  Waterfowl  Hunting  and 
ConsOTvation  Stamp,  etc.,  would  be 
observed  by  the  tribe's  proposed 
regulations.  In  addition,  the  Lower 
Brule  Sioux  Tribe  has  an  official 
Conservation  Code  that  was  established 
by  Tribal  Coimdl  Resolution  in  June 
1982  and  updated  in  1996. 

We  propose  to  approve  the  tribe's 
requested  regulations  for  the  Lower 
Brule  Reservation. 

(1)  Navajo  Nation,  Navajo  Indian 
Resovation,  Window  Rock,  Arizona 
(Tribal  Memben  and  Non-tribal 
Hunten) 

Since  1985.  we  have  established 
unifonn  migratory  bird  hunting 
regulations  for  tribal  members  and 
nonmembers  on  the  Navajo  Indian 
Reservation  (in  parts  of  Arizona,  New 
Mexico,  and  Utah).  The  nation  owns 
almost  all  lands  on  the  reservation  and 
has  full  wildlife  management  authority. 

In  a  May  28, 1999  proposal,  the  tribe 
proposed  special  migratory  bird  hunting 
regulations  on  the  reservation  for  both 
tribal  and  non-tribal  members  for  the 
1999-2000  hunting  season  for  ducks 
(including  mergansers),  Canada  geese. 


coots,  band-tailed  pigeons,  and 
mourning  doves.  For  waterfowl,  the 
Navajo  Nation  requests  the  earliest 
opening  dates  and  longest  seasons,  and 
the  same  daily  bag  and  possession 
limits,  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks. 

For  both  mourning  dove  and  band- 
tailed  pigeons,  the  Navajo  Nation 
proposes  seasons  of  September  1 
through  30.  The  Navajo  Nation  also 
proposes  daily  bag  limits  of  10  and  5  for 
mourning  dove  and  band-tailed  pigeon, 
respectively.  Possession  limits  would  be 
twice  the  daily  bag  limits. 

In  addition,  the  nation  proposes  to 
require  tribal  members  and  non- 
members  to  comply  with  all  basic 
Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20  pertaining 
to  shooting  hours  and  manner  of  taking. 
In  addition,  each  waterfowl  hunter  16 
yeanof  age  or  over  must  carry  on  his/  . 
her  peraon  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  lace. 
Special  regulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

The  tribe  anticipates  a  total  harvest  of 
less  than  300  mourning  doves,  100 
band-tail  pigeons,  500  ducks,  coots,  and 
mergansen,  and  300  Canada  geese. 

We  propose  to  approve  the  Navajo 
Nation  request  for  these  special 
regulations  for  the  1999-2000  migratory 
bird  hunting  seasons. 

(m)  Oneida  Tdbe  of  Indians  of 
Wisconsin,  Oneida,  Wisconsin  (Tribal 
Members  Only) 

Since  1991-92 ,  the  Oneida  Tribe  of 
Indians  of  Wisconsin  and  the  Service 
have  cooperated  to  establish  uniform 
regulations  for  migratory  bird  hunting 
by  tribal  and  non-tribal  hunters  within 
the  original  Oneida  Reservation 
boundaries.  Since  1985,  the  Oneida 
Tribe's  Conservation  Department  has 
enforced  thmr  own  hunting  regulations 
within  those  original  reservation  limits. 
The  Oneida  Tribe  also  has  a  good 
working  relationship  with  the  State  of 
^A^sconsin  and  the  majority  of  the 
seasons  and  limits  are  the  same  for  the 
tribe  and  Wisconsin. 

In  a  May  6, 1999,  letter,  the  tribe 
proposed  special  migratory  bird  hunting 
regulations.  For  ducks,  the  tribe 
described  the  general  "outside  dates"  as 
being  September  18  through  November 
19, 1999,  inclusive.  The  tribe  proposes 
a  daily  bag  limit  of  6  birds,  which  could 
include  no  more  than  5  mallards  (1  hen 
mallard),  5  wood  ducks,  1  canvasback, 
1  redhead,  2  pintails,  and  1  hooded 
merganser. 

For  geese,  the  tribe  recommends  a 
season  between  September  1  and 
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amber  31, 1999,  with  a  daily  bag 
lifdiit  of  5  brant,  3  Canada  geese,  and  S 
sii  >w  geese.  Hunters  Mdll  he  issued  S 
ti^  lal  tags  for  geese  in  order  to  monitor 
g<)0se  harvest.  Additional  tags  will  be 
isjiiued  when  birds  are  registered.  The 
tiibe  will  also  close  the  season  during 
the  gun  deer  season  of  November  20  to 
29[  1999.  If  a  quota  of  150  geese  is 
a^l^ined  before  the  season  concludes, 
I  tribe  will  recommend  closing  the 
[Son  early. 

For  woodcock,  the  tribe  proposes  a 
s9tson  between  September  11  and 
Movember  19, 1999,  with  a  daily  bag 
'possession  limit  of  5  and  10, 
jectively. 

'le  tribe  proposes  shooting  hours  be 
o|i|9-half  hour  before  sunrise  to  sunset. 
Tribal  members  and  non-tribal  members 
hj^tii]^  on  the  Reservation  or  on  lands 
ler  the  jurisdiction  of  the  tribe  will 
arve  all  basic  Federal  migratory  bird 
iting  regulations  found  in  50  CFR, 
1  the  foUowing  exceptions:  Indian 
Iters  would  be  exempt  from  the 

I  of  the  Migratory  Waterfowl 
iting  and  Conservation  Stamp  (Duck 
ip);  and  shotgim  capacity  would  not 
lited  to  3  shells. 
The  Service  proposes  to  approve  the 

for  special  migratory  bird 
Iting  regulations  for  the  Oneida  Tribe 
idians  of  Wisconsin.  We  commend 
j^  tribe  for  their  continuing  efforts  to 
^sely  monitor  goose  harvest  and  their 
er  conservation  efforts. 

Point  No  Point  Treaty  Tribes, 

on.  Washington  (Tribal  Members 

y) 

or  the  first  time  in  1996,  the  Service 
the  Point  No  Point  Treaty  Tribes, 
consisting  of  the  Skokomish,  Port 
Gamble  S'klallam,  Jamestown  S'klallam, 
ai^i  Elwha  S'klallam  tribes,  cooperated 
td  establish  special  regulations  for 
ma  patory  bird  hunting.  The  four  tribes 
haVe  reservations  located  on  the 

pic  Peninsula  in  Washington.  All 
four  tribes  have  successfully 

istered  tribal  hunting  regulations 
e  1985  and  each  tribe  has  a 
prefaensive  hunting  ordinance. 
le  tribes'  May  28, 1999,  proposal 
[uests  seasons  for  ducks,  geese,  brant, 
its,  snipe,  and  mourning  doves.  For 
d^itJu,  coots,  geese,  brant,  and  snipe,  the 
tri^s  request  a  September  15, 1999,  to 
January  15,  2000,  season  with  a  daily 
limit  of  7  ducks,  25  coots,  4  geese 
luding  no  more  than  3  light  geese), 

t,  and  8  snipe.  The  duck  daily  bag 
it  would  include  mergansers  and 
4ld  include  no  more  than  2  hen 
mflUards,  2  pintails,  1  canvasback,  and 
2  n  Niheads.  The  season  is  closed  on 
hi  []  lequin  ducks  and  Aleutian  Canada 
gc  i  se.  All  possession  limits  would  be 


twice  the  daily  bag  limit.  For  mourning 
doves,  the  tribes  propose  a  September  1 
to  September  30, 1999,  season  with  a 
daily  bag  limit  of  10. 

Tne  tribes  require  that  all  hunters 
authorized  to  himt  migratory  birds  on 
the  reservation  obtain  a  tribal  hunting 
permit  from  the  respective  tribe. 
Himters  are  also  required  to  adhere  to  a 
number  of  special  regulations  available 
at  the  tribal  office.  Tribal  harvest  last 
year  imder  similar  regulations  was 
approximately  212  ducks,  27  geese  and 
22  coots. 

We  propose  to  approve  the  Point  No 
Point  Treaty  Tribes  requested  1999- 
2000  regulations. 

(o)  Seminole  Tribe  of  Florida,  Big 
Cypress  Seminole  Reservation, 
Clewiston,  Florida  (Tribal  Members  and 
Non-tribal  Hunters) 

The  Seminole  Tribe  of  Florida  and  the 
Service  have  cooperated  since  1995  to 
establish  regulations  for  the  70,000  acre 
Big  Cypress  Seminole  Reservation. 
Located  northwest  of  Miami,  the  Big 
C)rpress  Seminole  Reservation  is  totally 
tribally  owned  and  the  tribe  has  full 
wildlife  management  authority. 

For  the  199^2000  season,  the 
Seminole  Tribe  proposes  establishing  a 
mourning  dove  season  from  September 
18, 1999,  through  January  20,  2000. 
Hunting  wguld  be  allowed  for  tribal  and 
non-tribal  members,  but  would  be  on 
Saturdays  only.  Daily  bag  limits  would 
be  the  same  &3  those  allowed  within  the 
Federal  frameworks  for  the  State  of 
Florida.  All  other  Federal  regulations 
contained  in  50  CFR  part  20  would 
apply.  In  1997,  under  identical 
regulations,  himters  harvested  2,078 
doves  on  the  reservation.  The  tribe 
controls  all  entry  to  the  himt  area. 

We  propose  to  approve  the  Seminole 
Tribe's  requested  1999-2000  special 
migratory  bird  hunting  regulations. 

(p)  Shoshone-Bannock  Tribes,  Fort  Hall 
Indian  Reservation,  Fort  Hall.  Idaho 
(Non-tribal  Himters) 

Almost  all  of  the  Fort  Hall  Indian 
Reservation  is  tribally-owned.  The  tribes 
claim  full  wildlife  management 
authority  throughout  the  reservation, 
but  the  Idaho  Fish  and  Game 
Department  has  disputed  tribal 
jurisdiction,  especially  for  hunting  by 
non-tribal  members  on  reservation  lands 
ovtmed  by  non-Indians.  As  a 
compromise,  since  1985,  we  have 
established  the  same  waterfowl  hunting 
regulations  on  the  reservation  and  in  a 
surrounding  off-reservation  State  zone. 
The  regulations  were  requested  by  the 
tribes  and  provided  for  different  season 
dates  than  in  the  remainder  of  the  State. 
We  agreed  to  the  season  dates  because 


they  seemed  to  provide  additional 
protection  to  mallards  and  pintails:  The 
State  of  Idaho  conciured  with  the 
zoning  arrangement.  We  have  no 
objection  to  the  State's  use  of  this  zone 
again  in  the  1999-2000  himting  season, 
provided  the  duck  and  goose  hunting 
season  dates  are  the  same  as  on  the 
reservation. 

In  a  May  14, 1999,  proposal  for  the ' 
1999-2000  hunting  season,  the 
Shoshone-Bannock  Tribes  requested  a 
continuous  duck  (including  mergansers) 
season  with  the  maximum  number  of 
days  and  the  same  daily  bag  and 
possession  limits  permitted  Pacific 
Flyway  States,  under  final  Federal 
frameworks.  The  tribes  propose  that,  if 
the  same  number  of  hunting  days  are 
permitted  as  last  year,  the  season  would 
have  an  opening  date  of  October  4, 
1999,  and  a  closing  date  of  January  4, 
2000. 

Coot  and  snipe  season  dates  would  be 
the  same  as  for  ducks,  with  the  same 
daily  bag  and  possession  limits 
permitted  Pacific  Flyway  States.  The 
tribes  anticipate  harvest  will  be  between 
2,000  and  5,000  ducks. 

The  tribes  also  requested  a  continuous 
goose  season  with  the  maximum 
niimber  of  days  and  the  same  daily  bag 
and  possession  limits  permitted  Idaho 
under  Federal  frameworks.  The  tribes 
propose  that,  if  the  same  number  of 
hunting  days  are  permitted  as  in 
previous  years,  the  season  would  have 
an  opening  date  of  October  4, 1999,  and 
a  closing  date  of  January  11,  2000.  The 
tribes  anticipate  harvest  will  be  between 
4,000  and  6,000  geese. 

Non-tribal  hunters  must  comply  with 
all  basic  Federal  migratory  bird  himting 
regulations  in  50  CFR  part  20, 
pertaining  to  shooting  hours,  use  of  steel 
shot,  and  manner  of  taking.  Special 
regulations  established  by  the 
Shoshone-Bannock  Tribes  also  apply  on 
the  reservation. 

We  note  that  the  requested  regulations 
are  nearly  identical  to  those  of  last  year 
and  propose  they  be  approved  for  the 
1999-2000  hunting  season. 

(q)  Squaxin  Island  Tribe,  Squaxin  Island 
Reservation,  Shelton,  Washington 
(Tribal  Members  Only) 

The  Squaxin  Island  Tribe  of 
Washington  and  the  Service  have 
cooperated  since  1995  to  establish 
special  tribal  migratory  bird  himting 
regulations.  These  special  regulations 
apply  to  tribal  members  on  the  Squaxin 
Island  Reservation,  located  in  western 
Washington  near  Olympia,  and  all  lands 
within  the  traditional  hunting  grounds 
of  the  Squaxin  Island  Tribe. 

The  Squaxin  Island  Tribe  usually 
outlines  their  migratory  bird  hunting 
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proposal  through  the  Service's  Region  1 
Office,  however,  this  year  has  not 
provided  confirmatory  information.  The 
tribe  would  normally  request 
establishing  duck,  coot,  and  snipe 
seasons  that  would  run  firom  September 
15. 1999,  through  January  15,  2000.  The 
daily  bag  limit  for  ducks  would  be  5  per 
day  and  could  include  only  1 
canvaslMck.  The  season  on  harlequin 
ducks  would  be  closed.  For  coots  and 
snipe,  the  daily  bag  limit  would  be  25 
and  8,  respectively.  For  geese,  the  tribe 
would  propose  establishing  a  season 
that  would  run  from  September  15, 
1999,  through  January  15,  2000.  The 
daily  bag  limit  for  geese  would  be  4  per 
day  and  could  include  only  2  snow 
geese  and  1  dusky  Canada  goose.  The 
season  on  Aleutian  and  Cackling 
Canada  geese  would  be  cIomhI.  Fur 
brant,  the  tribe  normally  would  propose 
establishing  a  September  15  to 
December  31, 1999,  season  with  a  daily 
bag  limit  of  2  birds  per  day.  The  tribe 
also  would  propose  a  September  15  to 
December  1, 1999,  season  for  band- 
tailed  pigeons  with  a  daily  bag  limit  of 
2  per  day. 

In  all  cases,  the  possession  limit 
would  be  twice  the  daily  bag  limit 
Shooting  hours  would  be  from  one-half 
hour  before  sunrise  to  one-half  hour 
after  simset  and  steel  shot  would  be 
required  for  migratory  bird  hunting. 
Further,  the  tribe  reqiiires  all  harvest  be 
refKirted  to  their  Natiiral  Resources 
Office  within  72  hours. 

In  1995,  die  tribe  reported  that  there 
was  no  harvest  of  any  species.  Tribal 
regulations  are  enforced  by  the  tribe's 
Law  Enforcement  Department. 

We  propose  to  approve  the  Squaxin 
Island  Tribe's  1999-2000  special 
migratory  bird  hunting  regulations, 
provided  the  tribe  provides  the 
appropriate  confirmation  for  the 
seasons. 

(r)  Swinomish  Indian  Tribal 
Community.  LaConner,  Washington 
(Tribal  Members  Only) 

In  1996,  the  Service  and  the 
Swinomish  Indian  Tribal  Community 
began  cooperating  to  establish  special 
regulations  for  migratory  bird  hunting. 
The  Swinomish  Indian  Tribal 
Community  is  a  federally  recognized 
Indian  tribe  consisting  of  the  Suiattle, 
Skagit,  and  Kikialos  tribes.  The 
Swinomish  Reservation  was  established 
by  the  Point  Elliott  Treaty  of  1855  and 
lies  in  the  Puget  Sound  area  north  of 
Seattle,  Washington. 

The  Tribal  Community  iisually 
outlines  their  migratory  bird  himting 
proposal  through  the  Service's  Region  1 
Office,  however,  this  year  has  not 
provided  confirmatory  information.  The 


tribe  would  normally  request 
establishing  an  off-reservation  duck, 
merganser,  Canada  goose,  brant,  and 
coot  season  opening  on  the  earliest 
possible  date  allowed  by  the  final 
Federal  frameworks  for  the  Pacific 
Flyway  and  closing  30  days  after  the 
State  of  Washington  closes.  Daily  bag 
and  possession  limits  would  be  the 
same  as  those  allowed  by  the  State 
except  that  the  Swnnomish  request  an 
additional  three  birds  of  each  species 
over  that  allowed  by  the  State. 

The  Community  normally  anticipates 
that  the  regulations  will  result  in  the 
harvest  of  approximately  200  to  300 
ducks,  25  to  50  Canada  geese,  75 
mergansers,  100  brant,  and  50  coot.  The 
Swinomish  also  utilize  a  tag  and  permit 
system  to  monitor  harvest  and  will 
implement  steps  to  limit  harvest  where 
conservation  is  needed.  All  tribal 
regulations  will  be  enforced  by  tribal 
fish  and  game  officers. 

On  reservation,  the  Tribal  Community 
would  propose  a  himting  season  for  the 
above  mentioned  species  beginning  on 
the  earliest  possible  opening  date  and 
closing  March  9, 1999.  The  Swinomish 
manage  harvest  by  a  tagging  system  and 
anticipate  harvest  will  be  similar  to  that 
expected  off  reservation. 

We  believe  the  estimated  harvest  by 
the  Swinomish  will  be  minimal  and  will 
not  adversely  effect  migratory  bird 
populations.  We  propose  to  approve  the 
Tribal  Community's  regidations  for  the 
1999-2000  season,  provided  the  tribe 
provides  the  appropriate  confirmation 
for  the  seasons. 

(s)  The  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Marysville, 
Washington  (Tribal  Members  and  Non- 
tribal  Hunters) 

The  Tulalip  Tribes  are  the  successors 
in  interest  to  the  tribes  and  bands 
signatory  to  the  Treaty  of  Point  Elliott  of 
January  22, 1855.  The  Tulalip  Tribes' 
government  is  located  on  the  TiUalip 
Indian  Reservation  at  Marysville, 
Washington.  The  tribes  or  individual 
tribal  members  own  all  of  the  land  on 
the  reservation,  and  they  have  full 
wildlife  management  authority.  All 
lands  within  the  boundaries  of  the 
Tidalip  Tribes  Reservation  are  closed  to 
non-member  hunting  unless  opened  by 
Tulalip  Tribal  regulations. 

In  a  Jime  1, 1999,  letter,  the  Tulalip 
Tribes  proposed  tribal  and  non-tribal 
himting  regulations  for  the  1999-2000 
seasons.  For  ducks  and  coot,  the 
proposed  season  for  tribal  members 
would  be  from  September  15, 1999, 
through  February  1,  2000.  In  the  case  of 
non-tribal  hunters  hunting  on  the 
reservation,  the  season  would  be  the 
latest  closing  date  and  the  longest 


period  of  time  allowed  for  the  State  of 
Washington  under  final  Pacific  Flyway 
Federal  frameworks.  Daily  bag  and 
possession  limits  for  Tulalip  Tribal 
members  would  be  6  and  12  ducks, 
respectively,  except  that  for  blue- 
winged  teal,  canvasback,  harlequin, 
pintail,  and  wood  duck,  the  bag  and 
possession  limits  would  be  the  same  as 
those  established  for  the  State  of 
Washington  in  accordance  with  final 
Federal  frameworks.  For  non-tribal 
hunters,  bag  and  possession  limits 
would  be  the  same  as  those  permitted 
the  State  of  Washington  under  final 
Federal  frameworks.  Non-tribal 
members  should  check  with  the  Tulalip 
tribal  authorities  regarding  additional 
conservation  measures  which  may 
apply  to  specific  species  managed 
within  the  region.  For  geese,  tribal 
members  are  proposed  to  be  allowed  to 
hunt  from  September  15, 1999,  through 
February  1,  2000.  Non-tribal  himters 
would  be  allowed  the  longest  season 
and  the  latest  closing  date  permitted  for 
the  State  of  Washington  under  final 
Federal  frameworks.  For  tribal  hunters, 
the  goose  daily  bag  and  possession 
limits  would  be  6  and  12,  respectively, 
except  that  the  bag  limits  for  brant, 
cackling  Canada  geese  and  dusky 
Canada  geese  would  be  those 
established  for  the  Pacific  Fljrway  in 
accordance  with  final  Federal 
frameworks.  For  non-tribal  hunters 
hunting  on  reservation  lan(^,  the  daily 
bag  and  possession  limits  would  be 
those  established  in  accordance  with 
final  Federal  frameworks  for  the  State  of 
Washington.  The  Tulalip  Tribes  also  set 
a  maximum  annual  bag  limit  on  ducks 
and  geese  for  those  tribal  members  who 
engage  in  subsistence  hunting. 

All  hunters  on  Tulalip  Tribal  lands 
are  required  to  adhere  to  shooting  hour 
regulations  set  at  one-half  hour  before 
sunrise  to  sunset,  special  tribal  permit 
requirements,  and  a  number  of  other 
tribal  regulations  enforced  by  the  tribe. 
Non-tribal  hunters  sixteen  years  of  age 
and  older,  hunting  pursuant  to  Tulalip 
Tribes'  Ordinance  No.  67,  must  possess 
a  valid  Federal  Migratory  Bird  Hunting 
and  Conservation  Stamp  and  a  valid 
State  of  Washington  Migratory 
Waterfowl  Stamp.  Both  stamps  must  be 
validated  by  signing  across  the  face. 

Although  the  season  length  requested 
by  the  Tulalip  Tribes  appears  to  be  quite 
liberal,  harvest  information  indicates  a 
total  take  by  tribal  and  non-tribal 
hunters  under  1,000  ducks  and  500 
geese,  annually. 

We  propose  approval  of  the  Tulalip 
Tribes  request  for  the  above  seasons.  We 
request  that  harvest  be  monitored 
closely  and  regulations  be  reevaluated 


Federal  Register/Vol.  64,  No.  156/Friday,  August  13,  1999/Proposed  Rules 


44393 


ff*  future  years  if  harvest  becomes  too 
at  in  relation  to  population  numbers. 

(|j^ White  Earth  Band  of  Chippewa, 
ite  Earth,  Minnesota  (Tribal 
»mbers  Only) 

e  White  Earth  Band  of  Chippewa  is 
federally  recognized  tribe  located  in 
irthwest  Minnesota  and  encompasses 
of  Mahnomen  County  and  parts  of 
'  :er  and  Clearwater  Counties.  The 
rvation  employs  conservation 
cers  to  enforce  conservation 

ations.  For  the  first  time  in  the 
19-2000  season,  the  tribe  proposes  to 
hlish  migratory  bird  himting  seasons 
reservation  lands. 

a  July  28, 1999,  letter,  the  tribe 
posed  a  duck,  merganser,  and  coot 
on  of  September  18  to  November  30, 
9.  The  daily  bag  limit  of  7  would 
include  no  more  than  2  mallards  and  1 
ivasback  through  September  24  and 
more  than  2  hen  mallards  and  2 
ivasbacks  through  the  remainder  of 
t]L0  season.  The  merganser  daily  bag 
t  would  be  5  with  no  more  than  2 
ed  mergansers,  and  the  coot  daily 
limit  would  be  20.  For  geese,  the 
proposes  a  September  1  to 
vember  30, 1999,  season  with  a  daily 
b  ik  limit  of  5  geese. 

For  dove,  rail,  woodcock,  and  snipe, 
tli^  tribe  proposes  a  September  11  to 
D^ember  1,  1999,  season  with  daily  bag 
liiliits  of  25  rails,  10  snipe,  10 
«0odcock,  and  25  doves.  Shooting 
hours  are  one-half  hour  before  sunrise  to 
o^-half  hour  after  sunset.  Non-toxic 
sl^bt  is  required. 
Based  on  past  harvest  surveys,  the 
be  expects  a  harvest  of  less  than  500 
lada  geese  and  1000  ducks, 
e  propose  to  approve  the  White 
Band  of  Chippewa's  requested 
19-2000  special  migratory  bird 
ting  regulations. 

(ijj  White  Mountain  Apache  Tribe,  Fort 
jache  Indian  Reservation,  Whiteriver, 
fzona  (Tribal  Members  and  Non-tribal 
Iters)  'r 

le  White  Mountain  Apache  Tribe 
s  all  reservation  lands,  and  the  tribe 
hi^  recognized  full  wildlife 

jement  authority.  The  White 
luntain  Apache  Tribe  has  requested 
lations  that  are  essentially 
tanged  from  those  agreed  to  since 
1997-98  htmting  year. 
'  le  himting  zone  for  waterfowl  is 
Icted  and  is  described  as:  the  entire 
le^igth  of  the  Black  and  Salt  Rivers 
forming  the  southern  boundary  of  the 
repervation;  the  White  River,  extending 
&i  ika  the  Canyon  Day  Stockman  Station 
to  he  Salt  River:  and  all  stock  ponds 
lo  c  ated  within  Wildlife  Management 
U:  ]  its  4,  6  and  7.  Tanks  located  below 


the  Mogollon  Rim.  within  Wildlife 
Management  Units  2  and  3  will  be  open 
to  waterfowl  hunting  during  the  1999- 
2000  season.  All  other  waters  of  the 
reservation  would  be  closed  to 
waterfowl  hunting  fbr  the  1999-2000 
season. 

For  non-tribal  and  tribal  hunters,  the 
tribe  proposes  a  continuous  duck,  coot, 
merganser,  gallinule  and  moorhen 
himting  season,  with  an  opening  date  of 
October  23, 1999,  and  a  closing  date  of 
January  17,  2000.  The  tribe  proposes  a 
daily  duck  (including  mergansers)  bag 
limit  of  4,  which  may  include  no  more 
than  2  redheads  or  1  canvasback  and  1 
redhead,  1  pintail,  and  3  mallards 
(including  no  more  than  1  hen  mallard). 
The  daily  bag  limit  for  coots,  gallinules 
and  moorhens  would  be  25  singly,  or  in 
the  aggregate.  For  geese,  the  season  is 
proposing  a  season  from  October  23, 
1999,  through  January  17,  2000.  Hunting 
would  be  limited  to  Canada  geese,  and 
the  daily  bag  limit  would  be  3. 

Season  dates  for  band-tailed  pigeons 
and  mourning  doves  would  run 
concurrently  from  September  1  through 
September  12. 1999,  in  Wildlife 
Management  Units  7  and  10,  only. 
Proposed  daily  bag  limits  for  band- 
tailed  pigeons  and  mourning  doves 
would  be  3  and  8,  respectively. 

Possession  limits  for  the  above 
species  are  twice  the  daily  bag  limits. 
Shooting  hours  would  be  frt>m  one-half 
hour  before  sunrise  to  sunset.  There 
would  be  no  open  season  for  sandhill 
cranes,  rails  and  snipe  on  the  White 
Mountain  Apache  lands  under  this 
proposal.  A  number  of  sp)ecial 
regulations  apply  to  tribal  and  non- 
tribal  hunters,  which  may  be  obtained 
from  the  White  Mountain  Apache  Tribe 
Game  and  Fish  Department. 

We  propose  to  approve  the 
regulations  requested  by  the  tribe  for  the 
1999-2000  seasons. 

(v)  Yankton  Sioux  Tribe,  Marty,  South 
Dakota  (Tribal  Members  and  Non-tribal 
Hunters) 

On  May  25, 1999,  the  Yankton  Sioux 
Tribe  submitted  a  waterfowl  himting 
proposal  for  the  1999-2000  season.  The 
Yankton  Sioux  tribal  waterfowl  hunting 
season  would  be  open  to  both  tribal 
members  and  non-tribal  hunters.  The 
waterfowl  hunting  regulations  would 
apply  to  tribal  and  trust  lands  withp 
the  external  boundaries  of  the 
reservation. 

For  duck  (including  mergansers)  and 
coots,  the  Yankton  Sioux  Tribe  proposes 
a  season  starting  October  9, 1999,  and 
running  for  the  maximum  amount  of 
days  allowed  under  the  final  Federal 
frameworks.  Daily  bag  and  possession 
limits  would  be  the  same  as  those 


adopted  by  the  State  of  South  Dakota. 
For  geese,  the  tribe  has  requested  a  dark 
geese  (Canada  geese,  brant,  white-fronts) 
season  starting  October  30. 1999.  and 
running  for  the  maximum  amount  of 
days  allowed  under  the  final  Federal 
frameworks.  The  daily  bag  limit  would 
be  3  geese  (including  no  more  than  1 
whitefront  or  brant).  Possession  limits 
would  be  twice  the  daily  bag  limit.  For 
snow  geese,  the  proposed  hunting 
season  would  start  October  30.  1999, 
and  running  for  the  maximum  amount 
of  days  allowed  under  the  final  Federal 
frameworks.  Daily  bag  and  possession 
limits  would  be  the  same  as  those 
adoDted  by  the  State  of  South  Dakota. 

Ail  hunters  would  have  to  be  in 
possession  of  a  valid  tribal  Ucense  while 
hunting  on  Yankton  Sioux  trust  lands. 
Tribal  and  non-tribal  hunters  must 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  part 
20,  pertaining  to  shooting  hours  and  the 
manner  of  taking.  Special  regulations 
established  by  the  Yankton  Sioux  Tribe 
also  apply  on  the  reservation. 

During  the  1998-99  hunting  season, 
the  tribe  reported  that  83  non-tribal 
hunters  took  350  Canada  geese,  40  snow 
geese,  and  70  ducks.  Tribal  members 
harvested  less  than  75  geese  and  40 
ducks. 

We  concur  with  the  Yankton  Sioux 
proposal  for  the  1999-2000  hunting 
season. 

Public  Comment  Invited 

We  intend  that  adopted  final  rules  be 
as  responsive  as  possible  to  all 
concerned  interests,  and  therefore  desire 
to  obtain  the  comments  and  suggestions 
of  the  public,  other  governmental 
agencies,  non-governmental 
organizations,  and  other  private 
interests  on  these  proposals.  However, 
special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  that  we 
can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  (1)  the 
need  to  establish  final  rules  at  a  point 
early  enough  in  the  summer  to  allow 
affected  State  agencies  to  appropriately 
adjust  their  licensing  and  regulatory 
mechanisms:  and  (2)  the  unavailability. 
before  mid-June,  of  specific,  reliable 
data  on  this  year's  status  of  some 
waterfowl  and  migratory  shore  and 
upland  game  bird  populations. 
Therefore,  we  believe  that  to  allow 
comment  periods  past  the  dates 
specified  is  contrary  to  the  public 
interest. 

The  Department  of  the  Interior's 
policy  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
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participate  in  the  rulemaking  process. 
Accordingly,  we  invite  interested 
persons  to  submit  written  comments, 
suggestions,  or  recommendations 
regarding  the  proposed  regulations. 
Before  promulgation  of  final  migratory 
game  bird  hunting  regidations,  we  will 
take  into  consideration  all  comments 
received.  Such  comments,  and  any 
additional  information  received,  may 
lead  to  final  regulations  that  differ  fit)m 
these  proposals.  We  invite  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  comments  to  the 
address  indicated  under  the  caption 
A00RES8E8.  You  may  inspect  comments 
received  on  the  proposed  annual 
regulations  during  normal  business 
hours  at  the  Service's  office  in  room 
634, 4401  North  Fairfax  Drive, 
Arlington,  Virginid.  For  each  series  of 
proposed  rulemakings,  we  will  establish 
specific  conunent  periods.  We  will 
consider,  but  possibly  may  not  respond 
in  detail  to,  each  comment.  As  in  the 
past,  we  will  summarize  all  comments 
received  diuing  the  comment  (rariod 
and  respond  to  them  after  the  closing 
date. 

Public  CcMnments  Received 

We  received  two  comments  regarding 
the  Notice  of  Intent  published  on  May 
3, 1999,  which  announced  rulemaking 
on  regulations  for  migratory  bird 
hunting  by  American  Indian  tribal 
members.  The  Wisconsin  Department  of 
Natural  Resources  (Wisconsin) 
commented  on  the  GLIFWC's  proposal. 
Wisconsin  had  no  objections  to  the 
proposed  duck  or  goose  season  dates 
and  bag  limits.  Wisconsin  requested  that 
tribal  members  honor  the  noon  opening 
for  shooting  hours  for  the  first  day  of  the 
State's  duck  season  and  comply  with 
the  State's  open  water  himting 
restrictions.  The  Michigan  Department 
of  Natural  Resources  commented  on  the 
establishment  of  tribal  regulations  on 
1836  Treaty  areas.  Michigan  believed  it 
was  premature  of  the  Service  to 
establish  waterfowl  regulations  in  areas 
covered  by  the  1835  Treaty  imtil  such 
time  as  the  issue  of  1836  "Treaty  hunting 
rights  are  affirmed  by  a  court  of 
competentjurisdiction. 

Service  Response:  Our  position  is  that 
the  Federal  Government  does  recognize 
the  Treaty  of  1836  as  reserving  to  the 
affected  tribes  or  bands  himting  rights  in 
the  ceded  territory.  Further,  the  Federal 
courts  have  already  confirmed  the 
retention  of  reserved  fishing  rights  in 
the  territory  ceded  by  the  Treaty  of  1836 
in  United  States  v.  Michigan,  471 
F.Supp.  192  {W.D.  Mich.  1979), 
remanded,  623  F.2d  448  (6th  Cir.  1980). 
order  modified,  653  F.2d  277  (6th  Cir. 
1981),  cert,  denied.  454  U.S.  1124 


(1981).  That  case  and  cases  dealing  with 
other  treaty  cessions,  such  as  Lac  Courte 
Oreilles  v.  Wisconsin  (i.e.,  both  the  1837 
and  the  1842  Treaties),  provide 
persuasive  precedent  for  the  belief  that 
hunting  as  well  as  fishing  rights  were 
reserved  by  the  tribes  in  the  Treaty  of 
1836.  We  have  not  altered  our  position 
on  this  matter. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  die  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
with  the  Council  on  Environmental 
Qualit}'  on  June  6, 1975,  and  notice  of 
ivailability  was  published  in  the 
Federal  Regiiler  on  Jtme  13, 1975,  (40 
FR  25241).  A^pplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  June  9, 1988,  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582),  and  June  17, 1988  (53  FR 
22727).  Copies  of  these  documents  are 
available  finom  us  at  the  address 
indicated  under  the  caption  ADDRESSES. 
In  addition,  an  August  1985 
Environmental  Assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  same  address. 

Endangered  Species  Act  Considerations 

Prior  to  issuance  of  the  1999-2000 
migratory  game  bird  hunting 
regulations,  we  will  consider  provisions 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531-1543: 
hereinafter  the  Act)  to  ensuire  that 
hunting  is  not  likely  to  jeopardize  the 
continued  existence  of  any  species 
designated  as  endangered  or  threatened 
or  modify  or  destroy  its  critical  habitat 
and  that  the  proposed  action  is 
consistent  with  conservation  programs 
for  those  species.  Consultations  under 
Section  7  of  this  Act  may  cause  us  to 
change  proposals  in  this  and  future 
supplemental  proposed  rulemakings. 

We  will  include  findings  fit>m  these 
consultations  in  a  biological  opinion 
and  may  cause  modification  of  some 
regulatory  measures  proposed  in  this 
document.  The  fiinal  rule  will  reflect  any 
modifications.  Our  biological  opinion 
resulting  from  its  Section  7  consultation 
are  public  documents  available  for 
public  inspection  in  the  Service's 


Division  of  Endangered  Species  and 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service,  at  the 
address  indicated  under  the  caption 
ADDRESSES. 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  imder  the 
Regulatory  Flexibifity  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  annual  hunting 
regidations  on  small  btisiness  entities  in 
detail  and  issued  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  1998. 
The  Analysis  dociunented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  primary  source  of  information 
about  hunter  expenditures  for  migratory 
game  bird  hunting  is  the  National 
Hunting  and  Fishhig  Survey,  which  is 
conducted  at  5-year  intervals.  The 
Analysis  was  based  on  the  1996 
National  Hunting  and  Fishing  Survey 
and  the  U.S.  Department  of  Commerce's 
County  Business  Patterns  from  which  it 
was  estimated  that  migratory  bird 
hunters  would  spend  between  $429  and 
$1,084  million  at  small  businesses  in 
1998.  Copies  of  the  Analysis  are 
available  upon  request. 

Executive  Order  (E.O.)  12866 

While  this  individual  supplemental 
rule  was  not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB),  the 
migratory  bird  hunting  regidations  are 
economically  significant  and  are 
annually  reviewed  by  OMB  under  E.O. 
12866. 

E.O.  12866  requires  each  agency  to 
write  regulations  that  are  easy  to 
understand.  We  invite  comments  on 
how  to  make  this  rule  easier  to 
understand,  including  answers  to 
questions  such  as  the  following:  (1)  Are 
the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  we  do  to  make 
the  rule  easier  to  understand? 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
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F(  1  the  reasons  outlined  above,  this  rule 
ht  3  an  annual  effect  on  the  economy  of 
fO  million  or  more.  However,  because 
rule  establishes  himting  seasons,  we 
lot  plan  to  defer  the  effective  date 
}er  die  exemption  contained  in  5 
i.e.  808(1). 

P^^rwork  Reduction  Act 

/e  examined  these  regulations  under 
Paperwork  Reduction  Act  of  1995. 
utilize  the  various  recordkeeping 
reporting  requirements  imposed 
ier  regulations  established  in  50  CFR 
20,  Subpart  K,  in  the  formulation  of 
itory  game  bird  hunting 
lations.  Specifically,  0M6  has 
apjproved  the  information  collection 
requirements  of  the  Migratory  Bird 
Huvest  Information  Program  and 
|gned  clearance  number  1018-0015 
lires  9/30/2001).  This  information  is 
to  provide  a  sampling  frame  for 
itary  national  surveys  to  improve 
j  harvest  estimates  for  all  migratory 
ke  birds  in  order  to  better  manage 
pe  populations.  OMB  has  also 
iroved  the  information  collection 
re<iuirements  of  the  Sandhill  Crane 
Hwvest  Questionnaire  and  assigned 
cl^jirance  number  1018-0023  (expires  9/ 
301^^000).  The  information  from  this 
ey  is  used  to  estimate  the 
itude,  the  geographical  and 
iporal  distribution  of  harvest,  and  the 
on  it  constitutes  of  the  total 
ulation.  A  Federal  agency  may  not 
'uct  or  sponsor,  and  a  person  is  not 

d  to  respond  to,  a  collection  of 
irmation  unless  it  displays  a 
ntly  valid  OMB  control  number. 

U^lunded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Ui:|$uided  Mandates  Act,  2  U.S.C.  1502 
et  ^eq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  ftay  given  year  on  local  or  State 
goyemment  or  private  entities. 

Justice  Refonn— Executive  Order 


le  Department,  in  promidgating  this 
pn)posed  rule,  has  determined  that 
thq$e  regulations  meet  the  applicable 
stajidards  provided  in  Sections  3(a)  and 
3(b)  [2)  of  Executive  Order  12988. 

Ta  I  ing  Implication  Assessment 

Ic  accordance  with  Executive  Order 
12990,  these  rules,  authorized  by  the 


Migratory  Bird  Treaty  Act,  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regidatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  unavailable;  and, 
therefore,  reduce  restrictions  on  the  use 
of  private  and  public  property. 

Federalism  Efifects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  We  annually  prescribe  frameworks 
from  which  the  States  make  selections 
and  employ  guidelines  to  establish 
special  regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  tiine.  The  fi'ameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Coimcils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  thereby 
having  an  influence  on  thefr  own 
regulations.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  12612, 
these  regidations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

Due  to  the  migratory  nature  of  certain 
species  of  bfrds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  Thus,  in  accordance  with  the 
President's  memorandum  of  April  29, 
1994,  "Govemment-to-Govemment 
Relations  with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 


are  no  effects  on  Indian  trust  resources. 
However,  by  virtue  of  the  tribal 
proposals  contained  in  this  proposed 
rule,  we  have  consulted  with  all  the 
tribes  affected  by  this  rule. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Himting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Based  on  the  results  of  soon  to  be 
completed  migratory  game  bird  studies, 
and  having  due  consideration  for  any 
data  or  views  submitted  by  interested 
parties,  this  proposed  rulemaking  may 
result  in  the  adoption  of  special  himting 
regulations  for  migratory  birds 
beginning  as  early  as  September  1, 1999, 
on  certain  Federal  Indian  reservations, 
off-reservation  trust  lands,  and  ceded 
lands.  Taking  into  account  both 
reserved  hunting  rights  and  the  degree 
to  which  tribes  have  full  wildlife 
management  authority,  the  regulations 
only  for  tribal  members  or  for  both  tribal 
and  non-tribal  members  may  differ  from 
those  established  by  States  in  which  the 
reservations,  off-reservation  trust  lands, 
and  ceded  lands  are  located.  The 
regulations  will  specify  open  seasons, 
shooting  hours,  and  bag  and  possession 
limits  for  rails,  coot,  gallinules 
(including  moorhen],  woodcock, 
common  snipe,  band-tailed  pigeons, 
mourning  doves,  white-winged  doves, 
ducks  (including  mergansers)  and  geese. 

The  rules  that  eventually  will  be 
promulgated  for  the  1999-2000  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (MBTA)  of 
Jiily  3, 1918  (40  Stat.  755;  16  U.S.C.  703 
et  seq.),  as  amended.  The  MBTA 
authorizes  and  directs  the  Secretary  of 
the  Interior,  having  due  regard  for  the 
zones  of  temperature  and  for  the 
distribution,  abundance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  fUght  of  migratory  game  birds, 
to  determine  when,  to  what  extent,  and 
by  what  means  such  birds  or  any  part, 
nest  or  egg  thereof  may  be  taken, 
hunted,  captured,  killed,  possessed, 
sold,  purchased,  shipped,  carried, 
exported  or  transported. 

Dated:  August  9.  1999. 

Donald  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  99-20963  Filed  B-12-99;  8:45  am] 
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lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 


.42265 

.42265 

.42265 
.42265 


7103  (See  Proc. 

7214) 

7202  (See  Proc. 

7214) 

7208  (See  Proc. 

7214) 

7214 „;., 

Executhw  Ordara: 
12372  (Supplemented 

by  EO  13132) 43255 

12612  (Revoked  by 

EO  13132) 43255 

12866  (Supplemented 

by  EO  13132) 43255 

12875  (Revoked  by 

EO  13132) 43255 

12924  (See  Nk>tice  of 

Aug.  10,  1999) 44101 

12988  (Supplemented 

by  EO  13132) 43255 

13083  (Revoked  by 

EO  13132) .:....43255 

13095  (Revoked  by 

EO  13132) 43255 

13132 ...43255 

1 31 33 43895 

Administralive  Ordwe: 
ttotice  of  Aug.  10, 

1999 44101 

7  CFR 

1 1 „ 43043 

610 41999 

989 ..1 43897 

1728 42005 

Proposed  Rutae: 

6 „ 42288 

354 43103 

931 42858 

932 „ 42619 

981 43298 

1106. 42860 

3419 42576 


8  CFR 

217 


.42006 


9CFR 

101 43043 

102..... 43043 

105 43043 

112 43043 

113 „...43043 

116 43043 

124 43043 

390 43902 


145 „ 43301 

147..„ 43301 


10  CFR 

31 

50 


.42269 
.42823 


50 44137 


11  CFR 

110 

9004 

9034 

9036 


.42579 
.42579 
.42579 
.42584 


12  CFR 

201 41765 

602 41770 

612 43046 

614 43046.  43049 

616 „ 43049 

618 „, 43046.  43049 

621 43049 

905 44103 


361 42861 ,  42862 

13  CFR 

120 44109 

120 43636 


14  CFR 

4 „ _ 43599 

27 43016 

29 43016 

39 41775,  41776,  41778, 

42007,  42275,  42824,  43050, 

43051 ,  43053.  43056.  43058, 

43060.  43061.  43905.  44110. 

44112 

71 41780.  42276,  42432. 

42585,  42591,  42592.  43063. 

43065,  43066,  43068,  43069, 

43261,  43599,  43907,  44114, 

44116,44117,44268 

97 44117,44119 

254 „ 41781 

382 41781 

Propoaad  Rulaa: 

25 43570,  43943,  43946 

39 41841,  41842.  42289, 

42291.  42293,  42295,  42296, 
42297,  42619,  42622,  42866, 
42868,  428700,  43314, 
43316,  43318,  43638,  43948, 
43950,  43953,  43955,  43957, 
43959.  43961,  43963.  43966, 
44137 

65 42810 

66 42810 

71 42300.  42301.  44139. 

44140,  44141.  44142.  44144 

93 44145 

107 ^ ....43321 


u 
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106. 
147. 


...43322 

,._42810 


15  cm 

734 

738 

740 

742 

902 


....42009 
....42009 
....42009 
....42009 
....42826 


wcnr 

2 

5 


1212 
17 


.43599 
.42594 

.42302 


9 43254 

10 „ .43071 

12 43071 

200 „ .42594 

240 42031,  42504 

240 - 42594 


.41843 
.43556 


4 

275. 


Item 


101 42304 

343 „ 43600 

3S7 42623 

385 42307.  43600 

10CFR 

4 43262 

10... .43262 

12 43262 

24 42031,  43262 

102 _ .43262 

112 43262 

113 43262 

118 .43262 

122 _ 43262 

133 „43262 

141 43262 

143 .43262 

144 43262 

148 43262 

151 .43606 

162....- 43262 

173 „ 43262 

174 .43262. 43608 

178 „ .43606 

181 .43262 


12 41851 

1 13 41851 ,  42872 

141 41851 

20CFR 


404 42310 

416 42310 

21  cm 

101 42277 

172 43072.  43908,  44121 

173 „....: 44122 

510 .42596 

520 42596 

522 42596.  42830 

524 .^. 42831 

558 42596.  43909 

1308 42432 


1312 42432 

PrapoMdRutoK 

101 „ 42315 

207 43114 

314 42625.  42873 

607 _ 43114 

807 .43114 

870 43114 

888.. ™ „...43114 

890 43114 

22  cm 

41 „.....42032 

514 .44123 

24Cm 

108 „ 44094 

982 43813 

PrapoMd  RutoK 

990 .43841 

26  cm 

1 41783,  43072.  43267. 

43613.  43910 

31 42831 

301 41783 

602 41783.  43072,  43613 

801 42834 

1 43117.  43323.  43462. 

43969 

301 43324 

602 43462 

2icm 

505 43880 

29  cm 

2570 42246 

2575 42246 

4044 44128 

2520 42792.  42797 

2560 42792.  42797 

2570 42797 

30  cm 

26 43280 

29... 43280 

57....„ „ .43280 

70 „ 43283 

71 43283 

75 43280.  43286 

90 43283 

202 „ 43506 

206 43288.  43506 

250 42597 

914 .43911 

943 „ 43913 

935 42887 

936 43327 

31  cm 

538 41784 

550 41784 

560 41784 

590 .43824 

375 42626 

32CFR 

PrepoMd  RulsK 

230 43856 

231 43858 


231a 43856 

33  cm 

1&) 42278.  42598.  43289 

110 42279 

117 42033.  42599.  44129. 

44131 

160 41794 

165 43290.  43291 

100 .41853 

117 44145.  44147.  44148. 

44149,  44151 

34Cm 

611 42837 

668 42206,  43024,  43582 

673 42206 

674 42206 

675 42206 

676 .42206 

682 42176,  43024.  43428 

685 - 43428 

600 42206 

38Cm 

13 41854 

1191 .42056 

37  cm 

201 42316 

39Cm 

20 43292 

40  cm 

9 42432.  43426.  43936 

52 42600.  43083.  44131. 

44134 

58 42530 

62 43091 

63 42764 

86 „ 43936 

122 .42432.  43426 

123 42432,  43426 

124 42432.  43426 

180 41804.  41810.  41812. 

41815.  41818.  42280,  42839, 
42846 

186 41818 

261 42033 

271 41823,  42602 

300 44135 

403 42552 

501... 42432,  43426 

503 42552 

745 .42849 

Prapoaad  Rutaa: 

52 42629.  42888.  42891. 

42892.  44152 

147 43329 

261 4231 7 

62 43123 

97 43124 

300 43970 

271 42630.  43331 

281 43336 

300 41875.  42328.  42630. 

43129.  43641 
372 42222 

41  cm 

301  .> 43254 


51-2 41882 

51-5....- 41882 

42  cm 

413 42610 

498 43296 

1001 42174 

PtafWMd  RuIm: 

Oh.  IV 43338 

44  cm 

61 .41825 

64 42852 

206 41827 

ProposMi  Rutoss 

61 42632 

62 42633 

45  cm 

801 42039 

46Cm 

.10 1 42812 

12 42812 

296 44152 

535 „ _.... 42057 

47  cm 

0 43618 

1 42854 

5 43094 

43 „ - 43618 

62 43937 

63 43095.  43618 

64 43618 

73 41827.  41828.  41829. 

41830.  41831.  41832.  41833. 

41834. 42614.  426T5.  42616. 
43095 

76 „ 42617.  42^5 

90 43094 

Oh.  1 41883.  42635 

1 41884.  41887 

2 _ 41 891 .  43643 

15 41897 

51 41897 

68 41897 

73 41 899,  431 32 

76 41887 

78 41899 

95.. 41891 

48Cm 

202.. 43096 

204 43096 

212 43096 

213..... „ 43096 

217 43096 

252 „... 43096 

253 43098 

601 43618 

602 43618 

603 43618 

604 43618 

605 43618 

606 „ 43618 

608 43618 

609 _...43618 

610 43618 

611 43618 

613 43618 

614 43618 
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613.. 
613.. 

61  r. 
613.. 
622.. 
623.. 
62].. 

62  3.. 
62  3.. 
62).. 
63).. 
631... 
63'.. 
63).., 
631. 
633.. 
63^.. 
63).., 
641... 


.43618  642 43618 

.43618  643 43618 

.43618  644 43618 

.43618  645.... 43618 

.43618  646 43618 

.43618  647 43618 

.43618  649 „.... 43618 

.43618  652 43618 

.43618  653 43618 

.43618  701 42040 

.43618  702 42040 

.43618  703 42040 

.43618  705 42040 

.43618  706 42040 

.43618  709 42040 

.43618  714 42040 

.43618  716 „.. 42040 

.43618  719 42040 

.43618  726 42040 


732 42040 

733. 42040 

734 42040 

749 42040 

750 42040 

752 42040 

5416 41834 

PropoMd  Rutoc: 

17 _ 44100 

49CFR 

Proposed  RuIm: 

190 43972 

571 42330 

575 44164 

50CFR 

17 41835 

•00 42286 


622 43941 

635 42855.43101 

648 42042,  42045 

660 42286,  42856 

679 41839,  42826,  43295, 

43296,  43297,  43634,  43941, 
43942 
Propoaad  Rutes: 

17 41903,  42058,  42250, 

43132,44171 

20 44384 

32 43834 

36 43834 

600 42335,  43137 

622 41906,  42068 

648 42071.  43137,  43138 

679 42080 
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The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  AUGUST  13, 
1999 

AGRICULTURE 

DEPARTMENT 

Agrieuttural  Marketing 

Service 

Grapes  grown  in — 

Califomia;  published  7-14-99 
Raisins  produced  from  grapes 

grown  in — 

Califomia;  put>lished  8-12-99 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  lands: 
Occupancy  and  use; 
mediation  of  grazing 
disputes;  put}llshed  7-14- 
99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
sut)stances  contingency 
plar>— 

National  priorities  list 
update;  put)lished  8-13- 
99 

FEDERAL  HOUSING 
FINANCE  BOARD 

Unput)lished  information 
availability;  published  8-13- 
99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additive  petifions: 
Acidified  sodium  chlorite 
solutions;  published  8-13- 
99 
Petroleum  wax;  published  8- 
13-99 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Collateral  liquidation  and 
commercial  loans  sale; 
published  8-13-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Civil  monetary  penalties; 

inflation  adjustment; 

published  7-14-99 
Importation  of  vehicles  arKi 

equipment  subject  to 


Federal  safety,  bumper,  and 
theft  prevention  standards: 
Show  or  display;  limited 

conditions  for  exemption 

from  compliance 

starxiards;  published  7-14- 

99 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 
Fteinstatement  of  exchar>ge 
visitors  (J  visa)  unlawfully 
present  in  United  States; 
monitoring  requirements; 
published  8-13-99 

COMMENTS  DUE  NEXT  • 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant  related  quarantine, 
domestic: 
Oriental  fruit  fly;  comments 

due  by  8-16-99;  pukriished 

6-15-99 
Plant-related  quarantine, 
domestic: 
Mexican  fruit  fly;  comments 

due  by  8-16-99;  published 

6-15-99 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Chemical  Weapons 
Convention  regulations; 
comments  due  by  8-20-99; 
published  7-21-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Barndoor  siote; 
comments  due  by  8-20- 
99;  published  6-21-99 
Fishery  conservation  and 
marKigement: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  8-16- 
99;  published  7-2-99 
Puerto  Rico  and  Virgin 
Islands  coral  reef 
resources;  comments 
due  by  8-20-99; 
published  6-21-99 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  8-19-99;  published 
8-4-99 
Nortt>eastem  United  States 
fisheries — 


New  England  Fishery 
Management  Council; 
meetings;  comments 
due  by  8-16-99; 
published  7-2-99 
West  Coast  States  and 

Westem  Pacific 

fisheries — 

West  coast  salmon; 
comments  due  by  8-20- 
99;  published  8-6-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Contract  market  rule  review 
procedures;  comments 
due  by  8-16-99;  published 
7-15-99 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
Double  coverage  policy; 
comments  due  by  8-16- 
99;  published  6-17-99 
Federal  Acquisition  Regulation 
(FAR): 

Nor)displacement  of  qualified 
workers;  comments  due 
by  8-16-99;  published  6- 
17-99 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Water  resources  development 
projects;  public  use; 
comments  due  by  8-19-99; 
published  7-20-99 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Rate  schedules  filing — 
Regional  Transmission 
Organizatkms; 
comments  due  by  8-16- 
99;  published  6-10-99 
Oil  pipelines: 
Annual  report;  technical 
conference;  comments 
due  by  8-20-99;  published 
8-5-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Off-site  waste  and  recovery 
operations;  comments  due 
by  8-19-99;  published  7- 
20-99 
Air  prograrrts;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  York;  comments  due 
by  8-18-99;  published  7- 
19-99 
Air  quality  implementatkm 
plans;  approval  and 
promulgation;  varkxis 
States: 


Califomia;  comments  due  by 

8-19-99;  published  7-20- 

99 
Louisiana;  comments  due  by 

8-18-99;  published  7-19- 

99 
Maryland;  comments  due  by 

8-19-99;  published  7-20- 

99 
Michigan;  comments  due  by 

8-20-99;  published  7-21- 

99 
Nevada;  comments  due  by 

8-16-99;  published  6-17- 

99 
Tennessee;  comments  due 

by  8-18-99;  published  7- 

19-99 
Pesticides;  tolerances  in  food, 
animal  feedsv  and  raw 
agricultural  commodities: 
Sethoxydim;  comments  due 

by  8-16-99;  published  6- 

16-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Commercial  mot>ile  radio 
services- 
Calling  party  pays  service 
offering;  regulatory 
ot)stacles  removed; 
comments  due  by  8-18- 
99;  published  7-16-99 
Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 
8-16-99;  published  7-6-99 
Texas;  comments  due  by  8- 

16-99;  published  7-6-99 
Wyoming  and  Utah; 
comments  due  by  8-16- 
99;  publislied  7-6-99 
Television  broadcasting: 
Cable  televisk>n  systems — 
12  GHz  relay  service; 
eligibility  requirements: 
comments  due  by  8-16- 
99;  published  8-2-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatkxi 
(FAR): 

Nondisplacement  of  qualified 
workers;  comments  due 
by  8-16-99;  published  6- 
17-99 
Federal  travel: 
Income  tax  reimbursement 
allowance;  comments  due 
by  8-17-99;  published  6- 
18-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Reports  and  guidance 
documents;  availability,  etc.: 
Veterinary  Medicinal 
Products,  International 
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Cooperation  on 
Harmonisation  of 
Technical  Requirements 
for  Registration — 
Anthetmintics  efficacy; 
general  and  specific 
recommendations; 
comments  due  by  8-16- 
99;  published  7-16-99 

HOUSING  AND  URBAN 

DE/ELOPMENT 

OB>ARTMENT 

Mi>ftgage  and  loan  insurance 
uograms: 

Multifamily  housing  projects; 
!  tenant  participation; 
comments  due  by  8-16- 
j    99;  published  6-17-99 

INFERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
anq  Enforcament  Office 

Pdrrianent  program  and 
abandoned  mine  land 
'$clamation  plan 
ibbmissions: 

Indiana;  comments  due  by 
i  8-16-99;  published  7-15- 
99 
iarylarxl;  comments  due  by 
8-16-99;  published  7-16- 
'99 

JUSTICE  DEPARTMENT 
InfViigration  and 
N^raiization  Servica 

Nddimmigrant  classes: 
1  artd  J  nonimmigrant 
aliens;  status  duration 
period  extension; 
comments  due  by  8-16- 
99;  published  6-15-99 
Correction;  comments  due 
by  8-16-99;  published 
7-6-99 
I  -f  petitions  filed  after 
numerical  cap  is  reacfied; 
treatment;  comments  due 
by  8-16-99;  published  6- 
15-99 

JUSTICE  DEPARTMENT 
•  Bureau 

ite  control,  custody,  care, 


sral  Tort  Claims  Act; 
[comments  due  by  8-16- 
J99;  published  6-15-99 

SONAL  AERONAUTICS 
SPACE 
INISTRATION 


ral  Acquisition  Regulation 
>AR): 

displacement  of  qualified 
workers;  comments  due 
by  8-16-99;  published  6- 
17-99 

«AL  CftEDTT  UNION 
AOHliNISTRATION 

CrMit  unions: 


Undercapitalized  federally- 
insured  credit  unions; 
prompt  corrective  action 
system;  comments  due  t)y 
8-16-99;  published  5-18- 
99 

INTERIOR  DEPARTMENT 
National  Indian.  Gaming 
Commisaion 

Administrative  practice  an6 
procedure: 
Litigation  involvirtg  agency; 

testimony,  information, 

arKi  response  to 

subpoena;  comments  due 

by  8-16-99;  published  7- 

15-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 
Supply  management 

comments  due  l>y  8-18- 
99;  published  6-21-99 

STATE  DEPARTMENT 

Chemical  Weapons 
Convention  and  Chemical 
Weapons  Convention 
-    Implementation  Act: 
Sample  taking  and  record 
keeping 'and  inspections; 
comments  due  by  8-20- 
99;  published  7-21-99 

TRANSPORTATION 
DEPARTMEffT 
Coast  Guard 

Ports  and  waterways  safety: 
Gulf  of  Alaska,  Islarrow 
Cape,  Kodiak  Island,  AK; 
safety  zone;  comments 
due  by  8-20-99;  published 
7-21-99 

TRANSPORTATION 
DEPARTMENT 

Standard  time  zone 
boundaries: 
Kentucky;  comments  due  t>y 

8-20-99;  published  6-21- 

99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffk;  operating  and  flight 
rules,  etc.: 
Cfiecked  baggage;  security 

on  domestk:  flights; 

comments  due  by  8-17- 

99;  published  6-11-99 
Airworthiness  directives: 
Aerospatiale;  comments  due 

by  8-16-99;  published  7- 

16-99 
Airbus;  comments  due  by  8- 

16-99;  published  7-15-99 
Bell;  comments  due  by  8- 

16-99;  published  6-17-99 


Bombardier  comments  due 
by  8-16-99;  published  7- 
16-99 

British  Aerospace; 
comments  due  by  8-16- 
99;  published  7-16-99 

Cessna;  comments  due  by 
8-16-99;  published  7-16- 
99 

Constmcckxies 
Aeronauticas,  S.A.; 
comments  due  by  8-16- 
99;  published  7-16-99 

Domien  comments  due  t>y 
8-16-99;  published  7-16- 
99 

Eurocopter  France; 

comments  due  tiy  8-16- 
'      99;  published  6-17-99 
Fairchild;  comments  due  by 

8-16-99;  published  7-16- 

99 

Fokker;  comments  due  by 
8-16-99;  published  7-16- 
99 

Gulfstream  Aerospace; 
comments  due  by  8-16- 
99;  published  7-16-99 
-  Gulfstream  American; 
comments  due  by  8-16- 
99;  published  7-16-99 

International  Aero  Engines 

AG;  comments  due  t}y  8- 

16-99;  published  6-15-99 
iJxMieed;  comments  due 

by  8-16-99;  published  7- 

16-99 
McDonnell  Douglas; 

comments  due  by  8-16- 

99;  published  7-16-99 
Mitsubishi;  comments  due 

by  8-16-99;  published  7- 

16-99 
Saab;  comments  due  t>y  8- 

16-99;  published  7-16-99 
Sabreliner;  comments  due 

by  8-16-99;  published  7- 

16-99 
Short  Brotfiers;  comments 

due  by  8-16-99;  published 

7-16-99 
Ainworthiness  standards: 
Special  conditions — 

Boeing  Model  707-353B 
airplarws;  comments 
due  by  8-20-99; 
published  7-21-99 
Class  E  airspace;  comments 
due  by  8-16-99;  published 
7-16-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Gross  proceeds  payments 
to  attorneys;  reporting; 
comments  due  by  8-19- 
99;  published  5-21-99 


Section  467  rental 
agreements — 

Agreements  involving 
payments  of 
$2,000,000;  comments 
due  t>y  8-16-99; 
published  5-18-99 


UST  OF  PUBLIC  LAWS 

This  is  a  continuir>g  list  of 
put>lk:  tjills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkm 
with  "PLUS"  (Publk:  Laws 
Update  Sennce)  on  202-52S- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (indivkjuaf 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk*,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo  gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  availat)le. 

H.R.  2565/P.L  106-46 

To  clarify  the  quorum 
requirement  for  the  Board  of 
Directors  of  the  Export-Import 
Bank  of  the  United  States. 
(Aug.  11,  1999;  113  Stat.  227) 

Last  List  August  12,  1999 
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PENS  is  a  free  electrons  mail 
notifkation  service  of  newly 
enacted  public  laws.  To 
sut>scribe,  sef>d  E-mail  to 
listservOwww.gsa.gov  with 
tfie  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


This  servk:e  is  strictly 
for  E-mail  notification  of  new 
publk:  laws.  The  text  of  laws 
Is  not  available  through  this 
sen/ice.  PENS  cannot  respond 
to  specifk:  lr>quiries  sent  to 
this  address. 
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to  know. . . 
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documents  have  t)een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  sut)scribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 
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The  LSA  (List  of  CFR  Sections  Aftoctsd) 
is  cleaigned  to  lead  usefs  of  the  Code  of 
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'  actions  pubMshod  In  the  Federal  Rogirtor. 
The  LSA  Is  issued  monttily  in  cumulative 
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$27  per  year. 


The  index,  covering  the  contents  of  tfie 
daily  Federal  Rogistcf,  is  Issued  monthly  in 
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as  cross  iel6ience>i 
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.  Federal  Register  Index  (FRUS)  $25  per  year. 
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Charge  your  order. 
It'9  Eaayl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  <^  my  order  is  $ 

International  customers  please  add  25%. 


Price  indndes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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Additional  address/attention  line 
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Purchase  order  number  (optional) 
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the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DCj  20402-9373. 

lb  Inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
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To 
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Superintendent  of  Documents  Subscriptioii  Order  Form 
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Pbone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


total  cost  of  my  order  is  $_ 
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Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 
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Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 
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[H  VISA       dl  MasterCard  Account 
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(Credit  card  expiration  date) 


Thank  you  for 
your  order! 
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YES    NO 
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I  gancy  for  Toxic  Substances  and  Disease  Registry 
loncES 
\Ieetings: 
Scientific  Counselors  Board,  44527 

Agricultural  Research  Service 

>  nOPOSED  RULES 

*  ational  Agricultural  Library;  loan  and  copying  fees. 
44633-44636 

Agriculture  Department 

5  ee  Agricultural  Research  Service 
5  ee  Food  and  Nutrition  Service 
^  ee  Forest  Service 

I  Jr  Force  Department 

)iOT1CES 

Meetings: 
Air  University  Board  of  Visitors,  44512 

Renters  for  Disease  Control  and  Prevention 

\  oncES 

^  f  eetings: 
Ihiblic  Health  Service  Activities  and  Research  at  DOE 
■>        Sites  Citizens  Advisory  Committee.  44527—44528 

(thlMren  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  44528-44529 

\  iommerce  Department 

!  ee  International  Trade  Administration 

S  ee  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

i  Lgency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  44478- 
44480 

(tommittee  for  the  Implementation  of  Textile  Agreements 

NiOTICES 

iotton.  wool,  and  man-made  textiles: 
Hong  Kong.  44510 

ommodity  Futures  Trading  Commission 

TICES 

[{rivacy  Act: 
Systems  of  records.  44511-44512 
enior  Executive  Service: 
Performance  Review  Board;  membership.  44512 

liongressionai  Budget  Office 

I  OTICES 

E  alanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman-HoUings): 
Sequestration  update  report  for  2000  FY;  transmittal  to 
:       Congress  and  OMB,  44512 

[  lefense  Department 

5  'ee  Air  Force  Department 


Defense  Nuclear  Facilities  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  44512-44513 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

AMP  Inc..  44540 

Eaton  Corp.,  44540 

johansen  Brothers  Shoe  Co.,  Inc.,  44541 

Johnson  &  Johnson  Medical,  Inc.,  et  al.,  44541 

Leica  Microsystems  Inc.,  44541 

Mead  Paper  Corp.,  44541-44542 

Phelps  Dodge  et  al..  44542>-44543 

R£UA,  A  Cameo  Co.,  44543 
Grants  and  cooperative  agreements;  availability,  etc.: 

Job  Training  Partnership  Act — 
H-lB  tecf^cal  skill  training  programs,  44543—44554 
NAFTA  transitional  adjustment  assistance: 

Homer  Flooring  Co.,  Inc.,  44555 

Thompson  Crown  Wood  Products,  44555 

Trim  Master,  Inc.,  44555 

Energy  Depertment 

See  Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Classified  matter  or  special  nuclear  material;  criteria  and 
procedures  for  determining  access  eligibility,  44433- 
44444 
NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Oak  Ridge  Reservation,  TN,  44513 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 

North  Dakota;  correction,  44420-44421 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Connecticut,  44411-44415 

Minnesota,  44408-44411 

New  Hampshire,  44417-44420 

Wisconsin,  44415-44417 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Connecticut,  44450-44451 
Minnesota,  44450 
New  Hampshire,  44451-44452 
Wisconsin,  44451 
Clean  Air  Act: 
Interstate  ozone  transport  reduction — 
Nitrogen  oxides  trading  program;  Section  126  petitions; 
findings  of  significant  contribution  and 
rulemaking,  44452 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update.  44452—44460 
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NOTICES 

Agency  infbnnation  collection  activities: 

Proposed  collection;  comment  request,  44518-44521 
Drinking  water 

Public  water  supply  supervision  program — 
South  Dakota.  44521-44522 
Ckants  and  cooperative  agreements;  availability,  etc.: 

Bordn  XXI  Program;  U.S.-Mexico  border;  La  Paz 
Agreement.  44522-44523 
Meetings: 

Children's  Health  Protection  Advisory  Committee,  44524 

Executive  Office  Of  the  Praeicleni 

See  Presidential  Documents 

See  Science  and  Technology  Policy  Office 

FMeral  Avtation  Administration 

RULES 

Class  B  and  Class  D  airspace;  correction.  44578 

Class  E  airspace,  44397-44400 

PnOPOSEO  RULES 

Airworthiness  directives: 

Pratt  &  Whitaey,  44446-44448 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  44572- 
44573 
Exemption  petitions;  summary  and  disposition,  44573 
Passenger  facility  charges;  applications,  etc.: 

Akron-Canton  Regional  Airport.  OH.  44573-44574 

Detroit  Qty  Airport,  MI,  44574-44575 

FSdeial  Communicatlone  ConHnission 

RULES 

Common  carrier  services: 
Local  exchange  carriers  provision  of  interexchange 
services;  regulatory  treatment,  44423-44426 
NOTICES 

International  Settlements  Policy  and  associated  filing 

requirements;  coimtries  exempt  from  ISP  requirements, 
list.  44524-44525 

Federal  Emergency  Management  Agency 

RULES 

Flood  insxuance;  communities  eligible  for  sale: 

Various  States,  44421-44423 
NOTICES 
Disaster  loan  areas: 

Iowa.  44525 

Tennessee,  44525 

Federal  Energy  Regulatory  Commission 

RULES 

Interstate  Commerce  Act: 

Oil  pipeline  regulations;  revisions,  44400-44405 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

California  Independent  System  Operator  Corp.,  44513 

Canyon  Creek  Compression  Co.,  44513-44514 

Garden  Banks  Gas  Pipeline  Co.,  LLC,  44514 

MIGC  Inc.,  44514 

Natural  Gas  Pipeline  Co.  of  America,  44514 

Northbrook  New  York,  LLC,  44514-44515 

NRG  Power  Marketing,  Inc.,  et  al.,  44515 

Pacific  Gas  &  Electric  Co.,  44515 

PG&E  Gas  Transmission.  Northwest  Corp.,  44515-44516 

Reliant  Energy  Gas  Transmission  Co.;  correction,  44578 

Sonat  Energy  Services  Co.  et  al.,  44516 


Southwestern  Public  Service  Co.,  44516 
Stingray  Pipeline  Co.,  44516 
Tennessee  Gas  Pipeline  Co.,  44516-44517 
Trailblazer  Pipeline  Co.,  44517 
TransColorado  Gas  Transmission  Co.,  44517 
UtiliCorp  United  Inc.,  44517-44518 

Federal  Higbway  Administration 

PROPOSED  RULES 
Motor  carrier  safety  standards: 
Transportation  Equity  Act  for  21st  Century; 
implementation — 
Safety  fitness  procedures,  44460-44470 

Federal  Housing  Rnance  Board 

PROPOSED  RULES 

Federal  home  loan  bank  system: 
Advance  participations;  sales  of  whole  advances,  44444- 
44446 

Federal  Reeerve  System 

PROPOSED  RULES 

Equal  credit  opportunity  (Regidation  B): 
Revision,  44581-44631 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  44525 
Formations,  acquisitions,  and  mergers,  44526 
Formations,  acquisitions,  and  mergers;  correction,  44526 
Permissible  nonbanking  activities,  44526 

Hsh  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Golden  sedge,  44470-44475 
NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
Kern  National  Wildlife  Refuge  Complex,  CA,  44531- 
44532 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Chrome  antimony  titanium  buff  rutile  (C.I.  Pigment - 

Brown  24),  44407^4408 
Nickel  antimony  titanium  yellow  rutile  (C.I.  Pigment 
Yellow  5),  44397-44398 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  44529- 
44530 
Food  additive  petitions: 
Caudill  Seed  Co.,  Inc.,  44530 

Food  and  Nutrition  Service 

NOTICES 
Meetings: 
Maternal,  Infant,  and  Fetal  Nutrition  National  Advisory 
Coimcil,  44477 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Winema  National  Forest,  OR,  44477-44478 

Health  and  Human  Services  DefMrtment 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
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See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
Bee  National  Institutes  of  Health 

nterktr  Department 

5ee  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

ntemational  Trade  Administration 

lOTICES 
\ntidumping: 
Corrosion-resistant  carbon  steel  flat  products  firom — 
Japan, 44483-44488 
\ntidumping  and  countervailing  duties: 
Crude  petroleum  oil  products  from — 
Various  coimtries,  44480-44482 
i^oimtervailing  duties: 
Hot-rolled  lead  and  bismuth  carbon  steel  products  from— 

Germany,  44489 
Pasta  from — 

Italy,  44489-44496 
Welded  carbon  steel  pipes  and  tubes  and  welded  carbon 
steel  line  pipe  from — 
Turkey,  44496-44501 

ntematiofwl  Trade  Commission 

lOTICES 

mport  investigations: 
Carbon  steel  butt-weld  pipe  fittings  from — 

Various  countries,  44536-44537 
Crude  petroleum  oil  products  from — 

Various  countries,  44537 
Granular  polytetrafluoroethylene  resin  from — 
;   Italy  and  Japan,  44537-44538 
live  cattle  from — 

Canada,  44538-44539 


Department 

See  Employment  and  Training  Administration 
HOTICES 

\gency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  44539- 
44540 

jand  lllanagement  Bureau 

IOT1CES 

vleetings: 
Resource  Advisory  Councils — 
Northwest  Colorado,  44532 

tetlonai  Highway  Traffic  Safety  Administration 

loncES 

4otor  vehicle  safety  standards;  exemption  petitions,  etc.: 
General  Motors  Corp.,  44575 
W.F.  Mickey  Body  Co.,  Inc.,  44575-44576 

totional  institutes  of  Health 
loncES 

Meetings: 
National  Center  for  Complementary  and  Alternative 

Medicine,  44530 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

44530-44531 
Scientific  Review  Center,  44531 


Nationai  Oceanic  and  Atmospheric  Administration    * 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Northern- rockfish.  44431 
Sablefish,  44432 
International  fisheries  regulations: 
Inter-American  Tropical  Tuna  Commission; 

recommendations;  implementation  plan,  44428- 
44431 
PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Western  Pacific  Coral  Reef  Ecosystem  and  bottomfish 
and  seamount  groundfish,  44475-44476 
NOTICES 

Coastal  zone  management  program  and  estuarine 
sanctuaries: 
Minnesota;  Lake  Superior  coastal  program,  44501—44502 
Committees;  establishment,  renewal,  termination,  etc.: 
Billfish  and  Highly  Migralury  Species  Fisheries  Advisory 
Panels,  44503-44504 
Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  zone — 
Prohibited  species  donation  program,  44502-44503 
Meetings: 
International  Commission  on  Conservation  of  Atlantic 
Tunas,  U.S.  Section  Advisory  Committee;  correction, 
44504 
North  Pacific  Fishery  Management  Council,  44504-44505 
New  Bedford  Harbor  Trustee  Council;  request  for 

restoration  ideas  for  New  Bedford  Harbor,  MA,  44505- 
44509 
Permits: 
Marine  mammals,  44509-44510 

Nationai  Park  Service 

NOTICES 

Enviroiunental  statements;  availability,  etc.: 
Big  Cypress  National  Preserve,  FL,  44532-44533 
Ljmdon  B.  Johnson  National  Historical  Park,  TX,  44533- 
44535 
Meetings: 
Delaware  Water  Gap  National  Recreation  Area  Citizen 
Advisory  Commission,  44535 
Native  American  human  remains  and  associated  funerary 
objects: 
Los  Angeles  County  Museiun  of  Natiual  History,  CA; 
inventory,  44535-44536 

Nuciear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Michigan  Natural  Resources  Department,  44555—44557 

Nuclear  Waste  Technical  Review  Board 

NOTICES 

Meetings: 

Yucca  Mountain,  NV,  repository,  44557-44558 

Presidential  Documents 

EXECUTIVE  ORDERS 

Biobased  products  and  bioenergy;  development  and 
promotion  (EO  13134),  44637-44642 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 


VI 
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See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

nentth  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Harmonization  with  UN  recommendations. 

International  Maritime  Dangerous  Goods  Code,  and 
International  Civil  Aviation  Organization;  44426- 
44428 
correction,  44578-44579, 

Sdane*  and  Technology  Policy  Office 

NOTICES 

National  innovation  system;  Federal  policy;  call  for  issues 
papers,  44524 

SecurWee  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  44558 
Submission  for  0MB  review;  comment  request,  44558- 
44559 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Securities  Clearing  Corp.,  44569-44571 

Applications,  hearings,  determinations,  etc.: 
BHF  Finance  (Delaware)  Inc.,  44559-44560 
Chapman  Funds,  Inc.,  et  al.,  44560-44562 
Dow  Target  Variable  Fimd  LLC,  44563-44565 
First  Commonwealth  Fimd,  Inc.,  44565-44567 
WNC  Housing  Tax  Credit  Fund  VI,  L.P.,  Series  7  and  8, 
et  al.,  44567-44569 


NOTICES 

Arms  Export  Control  Act: 
Export  licenses;  Congressional  notifications,  44571-44572 

Surface  Mining  Reclamation  and  Enforcement  Office 

PfWraSEO  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana,  44448-44450 


Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Norfolk  Southern  Railway  Co.,  44576-44577 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Adnunistration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Pro-ams  Administration 

See  Surface  Transportation  Board 


Separate  Parts  In  This  Issue 

Part  II 

Federal  Reserve  System,  44581-44631 

Part  III 

Department  of  Agriculture,  Agricultural  Research  Service, 
44633-44636 

Part  IV 

The  President,  44637-44642 


ReaderAlds 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resoinces,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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i  ijcumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
i  teader  Aids  section  at  the  end  of  this  issue. 
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I  f  PARTMENT  OF  TRANSPOFTTATION 

ni  Aviation  Administration 
I  Part  71 
[i  \  irtpace  Docltet  No.  99-ACE-37] 

I I  nandmant  to  Claaa  E  Airapaca;  Ava, 

"' 

M  lENCY:  Federal  Aviation 
4<iininistration  (FAA).  DOT. 

Direct  final  rule;  request  for 
ents. 


IMMARY:  This  action  amends  the  Class 
pace  area  at  Bill  Martin  Memorial 
ort,  Ava,  MO.  The  FAA  has 
iveloped  Global  Positioning  System 
S)  Runway  (RWY)  13  and  GPS  RWY 
Standard  Instrument  Approach 

edures  (SIAPs)  to  serve  Bill  Martin 
morial  Airport,  MO.  Additional 
itrolled  airspace  extending  upward 
m  700  feet  Above  Ground  Level 
GL)  is  needed  to  accommodate  these 
's  and  for  Instrument  Flight  Riiles 
)  operations  at  this  airport.  The 
;ed  area  will  contain  the  new  GPS 
13  and  GPS  RWY  31  SIAPs  in 
trolled  airspace. 

he  intended  effect  of  this  rule  is  to 
vide  controlled  Class  E  airspace  for 
executing  GPS  RWY  13  and  TGPS 
F^VY  31  SIAPs,  and  to  segregate  aircraft 
u  siing  instrument  approadi  procedures 
ii  i|  instrument  concQtions  from  aircraft 
o  [lerating  in  visual  conditions. 

D  HTES:  This  direct  final  rule  is  effective 
0^  0901  UTC,  November  4, 1999. 

Comments  for  inclusion  in  the  Rules 
E  ^cket  must  be  received  on  or  before 
September  23, 1999. 

ADDRESSES:  Send  comments  regarding 
tl  IB  rule  in  triplicate  to:  Manager, 
/irspace  Branch,  Air  Traffic  Division, 
4CE^520,  Federal  Aviation 

Aministration,  Docket  Number  99- 
Ai  X-37,  601  East  12th  Street,  Kansas 
City,  MO  64106. 


The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  in  the  Air  Traffic  Division  at  the 
same  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  GPS  RWY  13  and  GPS 
RWY  31  SIAPs  to  serve  the  Bill  Martin 
Memorial  Airport,  MO.  The  amendment 
to  Class  E  airspace  at  Ava,  MO,  will 
provide  additional  controlled  airspace 
at  and  above  700  feet  AGL  in  order  to 
contain  the  new  SIAPs  within 
controlled  airspace,  and  thereby 
facilitate  separation  of  aircraft  operating 
under  Instnunent  Flight  Rules.  The 
amendment  at  Bill  Martin  Memorial 
Airport,  MO,  will  provide  additional 
controlled  airspace  for  aircraft  operating 
under  IFR.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surfece  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F,  dated  September 
10. 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
Mrithin  the  comment  period,  the 


regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
pubhsh  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docuiment 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Althought  this  action  i?  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argimients 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  conmients  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ACE-37."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 
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Agency  Fmdiagi 

The  regulations  adopted  hOTein  wiU 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulations  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
r^ulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR 11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubiBct  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AutlMrity:  49  U.S.C.  106(g).  40103. 40113. 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [AnMOdMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16. 1998.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACX  MO  E5  Ava.  MO  (Revised] 

Ava,  Bill  Martin  Memorial  Airport,  MO 
(Lat  36°58'19"N.,  long.  92''40'55"W.) 
Bilmart  NDB 


(Lat  36''58'11'TM..  long.  92''40'39"W.) 
Dogwood  VORTAC 
(Ut  37''01'24"N.,  long.  92"'52'37"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wiUiin  a  6.3-mile 
radius  of  Bill  Martin  Memorial  Airport  and 
within  1.8  miles  each  side  of  the  107°  radial 
of  the  Dogwood  VORTAC  extending  from  the 
6.3-mile  radius  to  the  VORTAC  and  within 
2.6  miles  each  side  of  the  142°  bearing  from 
the  Bilmart  NDB  extending  from  the  6.3-mile 
radius  to  7.4  miles  southeast  of  the  airport. 
•         •         •         *         • 

Issued  in  Kansas  City,  MO,  on  Atigust  5, 
1999. 

Uranus  G.  Klocek, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  99-21029  Filed  8-13-99;  8:45  am] 
BUJNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-38] 

AnwndnMnt  to  Class  E  Airspace; 
Lyona,KS 

AGEtlCY:  Fedeial  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

StJMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Lyons-Rice  Coimty 
Mtmidpal  Airport,  Lyons,  KS.  The  FAA 
has  developed  Global  Positioning 
System  (GPS)  Runway  (RWY)  17R  and 
GPS  RWY  35L  Standard  Instrument 
Approach  Procedwes  (SLAPs)  to  serve 
Lyons-Rice  County  Mimicipal  Airport, 
KiS.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
Groimd  Level  (AGL)  is  needed  to 
accommodate  these  SIAPs  and  for 
Instnunent  Flight  Rules  (IFR)  operations 
at  this  airport.  The  enlarged  area  will 
contain  the  new  GPS  RWY  17R  and  GPS 
RWY  35L  SLAPs  in  controlled  airspace. 

The  intended  effect  of  this  nde  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  GPS  RWY  17R  and 
GPS  RWY  35L  SIAPs,  and  to  segregate 
ainaaft  using  instrument  approach 
procedtues  in  instrument  conditions 
from  aircraft  operating  in  visual 
conditions. 

DATES:  This  direct  final  nde  is  effective 
on  0901  UTC,  November  4. 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  23, 1999. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division. 
ACE-520,  Federal  Aviation 


Administration,  Docket  Number  99- 
ACE-38,  601  East  12th  Street,  Kansas 
aty,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hows  in  the  Air  Traffic  Division  at  the 
same  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Qty,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEHENTARY  INFORMATION:  The  FAA 
has  developed  GPS  RWY  17R  and  GPS 
RWY  35L  SL\Ps  to  serve  the  Lyons-Rice 
Coimty  Memorial  Airport,  KS.  The 
amendment  to  Class  E  airspace  at  Lyons. 
KS.  will  provide  additional  controlled 
airspace  at  and  above  700  feet  AGL  in 
order  to  contain  the  new  SLAPs  within 
controlled  airspace,  and  thereby 
facilitate  separation  of  aircraft  operating 
imder  Instrument  Flight  Rules.  The 
amendment  at  Lyons-Rice  County 
Municipal  Airport.  ICS.  will  provide 
additional  controlled  airspace  for 
airspace  operating  under  IFR.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA  ' 
Order  7400.9F.  dated  September  10. 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequenUy  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
Mrritten  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regidation  will  become  effective  on  the 
date  specffied  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
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ublish  a  docniment  in  the  Federal 

:er  indicating  that  no  adverse  or 
egative  conunents  were  received  and 
onfinning  the  date  on  which  the  final 
e  will  become  effective.  If  the  FAA 
oes  receive,  within  the  comment 
eriod,  an  adverse  or  negative  comment. 
r  written  notice  of  intent  to  submit 
>ch  a  comment,  a  document 
ithdrawing  the  direct  final  rule  will  be 
j^ublished  in  the  Federal  Register,  and 
notice  of  proposed  rulemaking  may  be 
ublished  with  a  new  comment  period. 

BDunents  Invited 

Although  this  action  is  in  the  form  of 
final  rule  and  was  not  preceded  by  a 
otice  of  proposed  rulemaking, 
omments  are  invited  on  this  rule, 
iterested  persons  are  invited  to 
(iomment  on  this  rule  by  submitting 
i  uch  written  data,  views,  or  arguments 
i  s  they  may  desire.  Communications 
i  hould  identify  the  Rules  Docket 
lunber  and  be  submitted  in  triplicate  to 
e  address  specified  under  the  caption 
DRESSES.  All  communications 

ived  on  or  before  the  closing  date 
ir  conunents  will  be  considered,  and 
s  rule  may  be  amended  or  withdrawn 
light  of  the  comments  received, 
actual  information  that  supports  the 
ommenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
Effectiveness  of  this  action  and 
(determining  whether  additional 
ijulemaking  action  would  be  needed. 
Comments  are  specifically  invited  on 
le  overall  regulatory,  economic, 
Bvironmental,  and  energy-related 
spects  of  the  rule  that  might  suggest  a 
eiad  to  modify  the  rule.  All  comments 
Submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
ipiterested  persons.  A  report  that 
ummarizes  each  FAA-public  contact 
oncemed  with  the  substance  of  this 
ction  will  be  filed  in  the  Rules  Docket. 
Commenters  wishing  the  FAA  to 
cknowledge  receipt  of  their  comments 
bmitted  in  response  to  this  rule  must 
bmit  a  self-addressed,  stamped 
ostcard  on  which  the  following 
tement  is  made:  "Conunents  to 
ocket  No.  99-ACE-38."  The  postcard 
ill  be  date  stamped  and  retiuned  to  the 
ommenter. 

icy  Findings 

The  regulations  adopted  herein  will 
ot  have  substantial  direct  effects  on  the 
tates,  on  the  relationship  between  the 
lational  government  and  the  States,  or 
n  the  distribution  of  power  and 
Responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
iccordance  with  Executive  Order  12612, 
i  t  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
r^ulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
"Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40113. 
40120:  E.0. 10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in  ~ 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEKSES  Lyons,  KS    (Revised] 

Lyons-Rice  County  Municipal  Airport,  KS 

(Lat.  38°20'34"N.,  long.  98''13'37"W.) 
Lyons-NDB 

(Lat.  38°20'50"N.,  long.  98°13'37"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mi|e 
radius  of  Lyons-Rice  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  348°  bearing 
from  the  Lyons  NDB  extending  from  the  6.5- 
mile  radius  to  7.4  miles  northwest  of  the 
airport. 


Issued  in  Kansas  City,  MO,  on  August  5, 
1999. 

Thomas  G.  Klocek, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  9»-21030  Filed  8-13-99;  8:45  am] 

BILUNG  CODE  4»10-1»-H 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspece  Docket  No.  99-ACE-2e] 

Amendment  to  Class  E  Airspace; 
Rolla/Vlchy,  MO 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  dociunent  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  RoUa/Vichy, 
MO. 

DATES:  The  direct  final  rule  published  at 
64  FR  31118  is  effective  on  0901  UTC, 
September  9,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
_  Street,  Kansas  City,  Missoiui  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  June  10, 1999  (64  FR  31118). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
September  9,  1999.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  August  5. 
1999. 

Thomas  G.  Klocek, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 
[FR  Doc.  99-21035  Filed  8-13-99:  8.45  am] 

BILUNG  CODC  4810-1 »-« 
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DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  ENERGY 


Federal  AvtaUon  Acbninietration 
14CFRPwt71 

(Airspee*  Doetat  No.  W-ACE-a^ 

AmendnMnt  to  Ctaee  E  Akepecej 
Enporfe,  KS 

AOENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Direct  final  rule;  confinnation  of 
efiiactive  date. 

SUMMARY:  This  document  confirms  the 
efiiective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Emporia,  KS. 

DATES:  The  direct  final  rule  published  at 
64  FR  33012  is  effective  on  0901  UTC. 
September  9, 1999. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missotui  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
R^liater  on  June  21, 1999  (64  FR  33012). 
The  FAA  uses  the  direct  final 
rulemaking  procediue  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
as  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
September  9. 1999.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  August  5, 
1999. 

Thomas  G.  Klocek. 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

[FR  Doc.  99-21036  Filed  8-13-99;  8:45  am] 

BNJJNQ  CODE  4»10-13-M 


Federal  Energy  ReguMory 
Comnileelon 

18  CFR  Parte  3, 341, 342. 346, 3S7, 362, 


(Dodwt  No.  nM99  1-000;  Orctor  No.  606] 
Revielone  to  Oil  Pipeline  Reguiatione 

Issued  August  4, 1999. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
revising  its  regulations  governing  oil 
pipelines.  The  regulations  to  be 
modified  or  deleted  are  located  in  18 
CFR  Farts  3,  341,  342,  343,  346,  357, 
362,  and  385.  These  revisions  are 
intended  to  clarify  the  Commission's 
regulations  and  bring  them  up  to  date. 
EFFECTIVE  DATE:  The  regulations  are 
effective  September  15, 1999. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Travis  R.  Smith,  Office  of  the  General 
Coimsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  (202)  208- 
0696. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Room  2A, 
Washington.  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission  from  November  14,  1994, 
to  the  present.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Home  Page 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  Dociunents  will  be  available  on 
CIPS  in  ASCn  and  WordPerfect  6.1 
format.  User  assistance  is  available  at 
202-208-2474  or  by  E-mail  to 
cips.master@ferc.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  dociunents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  fit)m 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  available 


in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Home  Page  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222. 
or  by  E-mail  to  rimsmaster^erc.fed.us. 
Fmally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RVJ 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

Before  Conunissioners:  James  J.  Hoecker, 
Chairman;  Vicky  A.  Bailey,  William  L. 
Massey,  Linda  Breathitt,  and  Ciut  Hebert,  Jr. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  revising 
its  regulations  governing  oil  pipelines  at 
18  CFR  Parts  341,  342,  343,  and  346  to 
remove  various  provisions  that  are 
either  outdated  or  in  conflict  with  other 
oil  pipeline  regulations.  The  goals  of 
these  revisions  are  to  clarify  the 
Commission's  regulations  and  bring 
them  up  to  date.  The  Commission  is 
also  revising  18  CFR  Parts  3,  357,  362, 
and  385  to  conform  to  the  other  changes 
adopted  here. 

n.  Background 

Jurisdiction  over  oil  pipelines,  as  it 
relates  to  the  establishment  of  rates  or 
charges  for  the  transportation  of  oil  by 
pipeline  or  to  the  establishment  of 
valuations  for  pipelines,  was  transferred 
from  the  Interstate  Commerce 
Commission  (ICC)  to  the  Commission 
pursuant  to  sections  306  and  402  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act)."  At  the  time  the  DOE  Act 
transferred  jurisdiction  over  oil  pipeline 
rates  to  the  Commission,  the  regulations 
governing  oil  pipelines  were  located  in 
ihe  ICC's  regulations  at  Title  49  of  the 
Code  of  Federal  Regulations  (CFR). 
Initially,  the  Commission  ordered  that 
the  regulations  concerning  oil  pipelines 
remain  in  effect  until  modified  by  the 
Commission.  In  Order  No.  119,2  the 
Commission  started  transferring  some  of 
the  ICC's  oil  pipeline  regulations  frtim 
Title  49  of  the  Code  of  Federal 
Regulations  to  the  Commission's 
regulations  in  Title  18.  Parts  357'  and 
362  '*  are  among  some  of  the 
Commission's  ciurent  regulations  that 


■  Department  of  Energy  Organization  Act,  42 
U.S.C.  7155  and  7172(b)  (1988). 

-  Regulation  of  Interstate  Oil  Pipelines.  Order  No. 
119,  46  FR  9043  ()an.  28, 1981).  FERC  StaU.  &  Regs. 
(Regulations  Preambles.  1977-1981)  1 30,226  (Dec. 
19, 1980). 

'Part  357  addresses  the  annual  special  or 
periodic  reports  that  carriers  subject  to  Part  I  of  the 
Interstate  Commerce  Act  are  required  to  file. 

'  18  CFR  Part  362  sets  forth  the  various 
requirements  for  valuation. 
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were  adopted  from  this  initial  transfer. 

Order  No.  225,'  the  Commission 
dopted  the  ICC's  rules  pertaining  to 
laper  hearings  called  the  "modified 
rocedure."  currently  codified  at  18 
FR  385.1404  throu^  385.1414,  and  to 
•X  parte  communications,  presently 
ocated  at  18  CFR  385.1415,  from  49 
FR  Part  1100.  Also,  piirsuant  to  Order 
o.  225.  the  Commission  moved  all  of 
ts  Rules  of  Practice  and  Procedure  from 
8  CFR  Part  1  to  18  CFR  Part  385. 
otMnthstanding  some  limited 
revisions,  most  of  the  provisions  in  18 
CFR  Parts  357,  362,  and  385  are  the 
same  as  they  were  in  Title  49. 

The  Energy  Policy  Act  of  1992  (Act  of 
1992)  required  the  Commission  to 
promulgate  new  regulations  to  provide 
i  simplified  and.generally  applicable 
ratemaking  methodology  for  oil 

E lines,  and  to  streamline  its 
ediu«s  in  oil  pipeline  proceedings.  ^ 
uant  to  Congress'  directive  in  the 
Act  of  1992,  the  Commission  issued 
Order  No.  561 ''  and  two  companion 
rulemakings.  Order  Nos.  571 «  and  572  '. 
In  Order  No.  561,  the  Commission 
established  a  simplified  and  generally 
applicable  index-methodology  for  oil 
pipelines  to  change  their  rates  and  also 
provided  alternatives  to  this 
methodology.  In  Order  No.  571,  the 
Commission  addressed  a  cost-of-service 
rate  filing  alternative  for  oil  pipelines. 

Ea  Order  No.  572,  the  Commission 
ddressed  market-based  rates  for  oil 
ipelines.  These  rulemakings  also 
included  new  rate  filing  requirements 
and  procedtual  reforms  to  reflect  the 


>  Revisions  of  Rules  of  Practice  and  Procedure  to 
Expedite  Trial-Type  Hearings,  Order  No.  225,  47  FR 
-19014  (May  3, 1982),  FERC  Stats.  &  Regs. 
(Regulations  Preambles,  1982-1985)  130,358  (Apr. 
28,  1982). 

•The  Energy  Policy  Act  of  1992  (Act  of  1992) 
contemplated  two  rulemakings — one  on  ratemaking 
methodology  and  another  on  streamlined 
procedures — and  established  separate  deadlines  for 
their  completion.  Energy  Policy  Act  of  1992  Pub.  L. 
Mo.  102-46,  Title  XVm,  1801  to  1804, 106  Stat. 
2776,  3010-3011  (codified  as  42  U.S.CA.  7172  note 
[West  Supp.  1995)). 

''Revisions  to  Oil  Pipeline  Regulations  pursuant 
to  Energy  Policy  Act  of  1992,  Order  No.  561,  58  FR 
58753  (Nov.  4, 1993),  FERC  Stats.  &  Regs. 
[Regulations  Preambles.  1991-1996)  1 30,985  (Oct. 
22, 1993),  order  on  rehearing  and  clarification, 
Order  No.  561-A,  59  FR  40243  (Aug.  8, 1994)  FERC 
Stats,  ft  Regs.  (Regidations  Preambles,  1991-1996) 
1 31,000  (July  28, 1994). 

•Cost-of-Service  Reporting  and  Filing 
Requirements  for  Oil  Pipelines,  Order  No.  571,  59 
FR  59137  (Nov.  16, 1994)  FERC  Stats.  &  Regs. 
[Regulations  Preambles,  1991-1996)  1 31,006  (Oct. 
28, 1994),  order  on  rehearing  and  clarification. 
Order  No.  571-A,  60  FR  356  (Jan.  4,  1995)  FERC 
Stats.  &  Regs.  (Regulations  Preambles,  1991-1996) 
1  31.012  (Dec.  28,  1994). 

'Market-Based  Ratemaking  for  Oil  Pipelines, 
Order  No.  572,  59  FR  59148  (Nov,  16, 1994),  FERC 
Stats,  ft  Regs.  (Regulations  Preambles,  1991-1996) 
1 31,007  (Oct.  28, 1994),  order  denying  rehearing, 
[>der  No.  S72-A,  69  FERC  1 61,412  (Dec.  28, 1994). 


new  ratemaking  methodologies,  and 
streamlined  the  Commission's  internal 
processes  for  oil  pipelines. 

At  the  time  the  Commission  adopted 
changes  to  its  ratemaking  methodologies 
and  procedural  requirements,  it 
intended  that  its  new  regulations  would 
supersede  existing  procedural  rules  that 
were  in  conflict  and  do  away  with  those 
that  were  no  longer  necessary,  such  as 
those  describing  the  modified 
procedure.  The  final  rules,  however,  did 
not  take  steps  to  remove  these  outdated 
regulations.  As  a  result,  the  current 
Commission  regulations  governing  oil 
pipelines  include  both  recent  provisiwis 
adopted  or  modified  pursuant  to  the  Act 
of  1992  and  conflicting  regulations 
adopted  from  the  ICC  which  have  been 
superseded,  unutilized,  or  are 
inconsistent 

On  October  20, 1998,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
in  Docket  No.  RM99-l-000.'o  The 
Commission  received  comments  frt)m 
the  Association  of  Oil  Pipelines  (AOPL). 

m.  Public  Reporting  Burden 

The  Commission  believes  that  there 
will  be  no  impact  on  the  public 
reporting  burden  from  the  elimination 
of  outdated  and  nonessential 
regulations,  and  the  related 
modification  of  other  regulaticms. 
Because  the  regulations  being  removed 
are  .outdated,  they  effectively  ceased 
being  a  reporting  burden  years  ago.  As 
for  the  regulations  being  modified,  they 
are  simply  clarifying,  not  augmenting, 
reporting  requirements. 

IV.  Discussicm 

A.  Part  341 

Part  341  relates  to  the  requirements 
for  preparing,  filing,  and  withdrawing 
oil  pipeline  tariffs.  Section  341.6(3) 
pertains  to  the  rules  for  partial  adoption 
by  a  carrier  of  another  carrier's  tariffs.  In 
the  NOPR,  the  Commission  proposed  to 
amend  this  section  by  removing 
duplicative  language  from  the  provision 
that  now  requires  a  carrier  to  state  the 
effective  date  of  an  adoption  notice 
twice  in  a  tariff  supplement  required  to 
be  filed  with  the  Commission.  The 
Commission  did  not  receive  any  adverse 
comments  in  response  to  this  proposal, 
so  the  Commission  will  implement  this 
modification  in  its  final  rule. 

Section  341.7  addresses  the 
requirements  for  concurrences.  The' 
Commission  proposed  to  modify  this 
section  to  specify  the  information  that 
should  be  included  in  letters  of 
transmittal  accompanying  the  filing  of  a 


■°  Revisions  to  Oil  Pipeline  Regulations,  63  FR 
57081  (Oct.  26, 1998),  IV  FERC  Stats,  ft  Regs. 
1 32.537  (Oct.  20  1998). 


tariff  publication  containing  a  joint 
carrier.  Under  the  proposed  revision, 
letters  of  transmittal  would  be  required 
to  include  the  address,  phone  number, 
and  contact  for  each  joint  carrier  listed 
in  the  tariff  publication.  This  is 
information  that  the  Commission,  as  a 
routine  matter,  has  required  carriers  to 
submit.  The  Commission  concluded  that 
including  it  as  part  of  the  regulations 
will  inform  carriers  that  such 
information  must  be  included  with  their 
filings  and  make  it  unnecessary  for 
carriers  to  supplement  their  filings  later. 

AOPL  supports  the  Commission's 
proposal  to  include  the  foregoing 
information  concerning  joint  carriers  in 
the  transmittal  letter  for  a  joint  tariff. 
However,  AOPL  contends  that  the  better 
place  for  this  requirement  is  in  the 
Commission's  regulations  on  transmittal 
letters  in  section  341.2(c)(1). 

The  Commission  will  adopt  the 
proposed  modifications  and  revise 
section  341.2(c)(1),  not  section  341.7,  as 
recommended  by  AOPL.  While  section 
341.2(c)(1)  is  not  a  perfect  fit,  since  the 
modification  involves  information 
requirements  for  transmittal  letters 
concerning  joint  carriers,  and  section 
341.2(c)(1)  pertains  to  general 
information  requirements  for  transmittal 
letters,  it  appears  to  be  more  appropriate 
to  include  it  there,  rather  than  in  the 
section'on  concurrences. 

B.  Part  342 

Part  342  pertains  to  the  methods  that 
may  be  used  to  establish  initial  rates,  or 
change  existing  rates.  Section  342.3 
discusses  rate  changes  imder  the 
indexing  methodology.  Section 
342.3(b)(1)  currently  provides: 

Carriers  must  specify  in  their  letters  of 
transmittal  required  in  §  341.2(c)  of  this 
chapter  the  rate  schedule  to  be  changed,  the 
proposed  new  rate,  the  prior  rate,  and  the 
applicable  ceiling  level  for  the  movement.  No 
other  rate  information  is  required  to 
accompany  the  proposed  rate  change. 

Under  the  revisions  proposed  in  the 
NOPR,  this  section  would  require 
carriers  filing  for  rate  changes  to  include 
the  prior  rate  ceiling  level,  in  addition 
to  the  other  information  specified,  in 
their  letters  of  transmittal.  Including  the 
prior  ceiling  level  will  provide 
necessary  information  for  the 
calculation  of  the  index  ceiling  levels. 

Section  342.3(b)(2)  addresses  the 
information  required  to  be  filed  by 
carriers  with  their  initial  rate  changes.  It 
currently  reads  as  follows: 

On  March  31, 1995,  or  concurrently  with 
its  first  indexed  rate  change  filing  made  on 
or  after  January  1, 1995,  whichever  first 
occurs,  carriers  must  file  a  verified  copy  of 
a  schedule  for  calendar  years  1993  and  1994 
containing  the  information  required  by  page 
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700  of  the  1995  edition  of  FERC  Fonn  No.  6. 
If  actual  data  are  not  available  for  calendar 
year  1994  when  the  rate  change  filing  is 
made,  the  information  for  calendar  year  1994 
must  be  comprised  of  the  most  recently 
available  actual  data  annualized  for  the  year 

1994.  A  schedule  containing  the  information 
comprised  of  actual  data  for  calendar  year 
1994  must  be  filed  not  later  than  March  31, 

1995.  Thereafter,  carriers  must  file  page  700 
as  a  part  of  their  annual  Form  No.  6  filing. 

This  section  directs  carriers  to  file 
schedules  containing  the  information 
required  by  page  700  of  the  1995  edition 
of  FERC  Form  No.  6.  on  March  31, 1995, 
or  concomitantly  with  its  first  indexed 
rate  change  filing  made  on  ot  after 
January  1, 1995,  whichever  occurs  first. 
Because  the  one-time  need  for  the 
requirements  of  this  section  has  passed, 
the  Commission  proposed  to  delete  it  in 
its  entirety. 

Section  342.3(d)(3)  states  that  a  carrier 
must  compute  its  ceiling  level  each 
index  year  without  regard  to  the  rates 
filed  pursuant  to  this  section.  In  Kaneb 
Pipeline  Operating  Partnership,  L.P.,^ ' 
and  subsequent  proceedings,  the 
Commission  explained  that  because 
there  are  numerous  pipelines  that  file 
rates  measured  in  hundredths  of  a  cent, 
all  ceiling  level  calculations  for  aU 
pipelines  should  be  roimded  '^  to  the 
nearest  hundredth  of  a  cent.  As  this 
explanation  applies  to  aU  calculations 
by  all  carriers  under  section  342.3,  the 
NOPR  proposed  to  add  this  explanation 
to  the  regulations  to  assist  carriers  in 
making  acctnate  and  complete  filings. 

AOPL  considers  the  proposed  changes 
to  be  positive  ones  for  the  oil  industry. 
AOPL  also  suggests  including  in  the 
regulation  an  example  demonstrating 
how  the  rounding  works.  At  the  very 
least.  AOPL  requests  that  the 
Commission  include  a  more  detailed 
explanation  of  the  rounding  process. 

The  Commission  will  adopt  the 
modification  to  section  342.3  in  the 
final  rule  as  proposed  in  the  NOPR.  The 
regulations  as  revised  will  include  a 
thorough  explanation  for  pipelines  to 
use  in  calculating  their  ceiling  levels. 
Adding  further  material  would  add 
unnecessary  detail  to  the  regulations. 
Oil  pipelines  have  been  calculating  their 
ceiling  levels  for  a  ntunber  of  years 
tmder  the  ctirrent  regulations,  and  have 
done  so  successfully.  The  material 
added  here  will  address  the  area  where 
pipelines,  for  the  most  part,  have 
miscalculated.  No  pipelines  considered 


,71 


"Kaneb  Pipeline  Operating  Partnership,  L.P., 
FERC  161,409  (1995). 

"  If  the  third  decimal  place  number  is  five  or 
more,  the  second  decimal  number  should  be 
rounded  up;  if  the  third  decimal  place  number  is 
four  or  less,  the  second  decimal  place  number 
should  be  rounded  down.  Kaneb  Pipeline.  71  FERC 
1 61,409  (1995),  at  p.  62.617  n.6. 


it  necessary  to  file  comments  on  the 
proposal,  so  the  revision  adopted  here 
should  prove  satisfactory. 

C.  Part  343 

Part  343  discusses  procedural  matters 
related  to  oil  pipeline  proceedings 
imder  part  342.  Section  343.2  describes 
the  requirements  for  filing 
interventions,  protests,  and  complaints. 
The  Commission  will  adopt  the  NOPR's 
proposal  to  correct  section  343(c)(4)  so 
that  it  references  paragraphs  (c)(1),  (2), 
or  (3)  within  the  section,  rather  than 
paragraphs  (b)(1),  (2),  or  (3)  as  at 
present. 

D.  Part  346 

Part  346  sets  forth  the  filing 
requirements  for  oil  pipelines  that  seek 
to  establish  cost-of-service  rates  as 
permitted  under  Part  342.  Section 
346.2(c)(7)  states  in  part:  "If  the 
presently  efiiective  rates  are  not  at  the 
maximum  ceiling  rate  established  under 
§  342.4(a)  of  this  chapter,  then  gross 
revenues  must  also  be  computed  and  set 
forth  as  if  the  ceiling  rates  were  effective 
for  the  12  month  period."  The 
Commission  will  adopt  the  proposed 
revisions  to  section  346.2(c)(7)  to 
correctly  reference  section  342.3,  which 
is  the  section  that  sets  forth  the  indexing 
methodology,  rather  than  section 
342.4(a),  which  describes  cost-of-service 
rates. 

E.  Part  357 

Part  357  concerns  the  annual  special 
or  periodic  reports  that  carriers  subject 
to  Part  I  of  the  Interstate  Commerce  Act 
are  required  to  file.  Sections  357.3(a), 
(b),  and  (c)  discuss  the  filing 
requirements  for  FERC  Form  No.  73.  In 
Order  No.  561,  the  Commission  stated 
that  it  woidd  be  the  oil  pipeline  carriers' 
responsibility  in  the  future  to  perform 
depreciation  studies  to  establish  revised 
depreciation  rates  for  oil  pipelines.  The 
specific  requirements  for  such  studies 
were  adopted  as  Part  347  of  the 
Commission's  regulations  in  Order  No. 
571.  Section  347.1(e)(5)(x)  provides  that 
a  carrier  must  submit  a  Service  Life  Data 
Form  (FERC  Form  No.  73)  if  the 
proposed  depreciation  rate  adjustment 
is  based  on  the  remaining  physical  life 
of  the  properties.  The  Commission 
proposed  that  section  357.3(a)  and  (b), 
which  address  who  must  file  FERC 
Form  No.  73  and  when  the  form  must 
be  submitted,  be  revised  to  include 
filings  under  section  347.1(e)(5)(x).  The 
Commission  also  proposed  to  revise 
section  357.3(c)  to  update  its  mailing 
address.  AOPL  considers  the  proposed 
changes  to  be  an  appropriate 
clarification  and  the  Commission  will 
adopt  them. 


AOPL  has  pointed  out  that  section 
357.3(b),  as  proposed  in  the  NOPR, 
contains  a  clerical  error.  The  proposed 
section  read  as  follows: 

Service  life  data  is  reported  to  the 
Commission  by  an  oil  pipeline  company,  as 
necessary,  concurrently  with  a  filing  made 
pursuant  to  part  347  of  this  chapter  and  as 
directed  during  a  depreciation  rate 
investigation,  (emphasis  added) 

AOPL  correctly  noted  that  the  word 
"and"  should  really  be  the  word  "or." 
Accordingly,  for  the  final  rule,  the    - 
Commission  will  adopt  the  proposal 
and  will  supplant  the  word  "and"  with 
the  word  "or." 

F.  Part  362 

Part  362  sets  forth  the  various 
requirements  for  valuation.  Part  362 
came  into  being  as  a  result  of  Order  No. 
119, '3  which  transferred  the  ICCs 
valuation  section,  in  addition  to  several 
other  sections  pertaining  to  oil 
pipelines,  from  its  regidations  located  at 
Title  49  of  the  Code  of  Federal 
Regulations  to  the  Commission's 
regulations  at  Title  18.  In  Opinion  No. 
154,''*  the  Commission  intimated  that  it 
was  considering  abandoning  the 
traditional  ICC  valuation  formula; 
however,  the  Commission  ultimately 
retained  the  valuation  methodology.  To 
the  contrary,  in  Opinion  No.  154-8," 
the  Commission  adopted  a  methodology 
that  is  currently  used  in  oil  pipeline  rate 
cases.  This  new  methodology  is 
predicated  on  a  trended  original  cost 
(TOC)  rate  base  and  it  does  not  follow 
the  ICCs  historic  valuation  rate  base. 
Because  Opinion  No.  154-B  rejects  the 
valuation  rate  base  methodology  and 
thus  eliminates  the  need  for  any 
valuation  of  oil  pipelines,  the  filing  of 
valuation  reports  as  now  required  by 
Part  362  is  no  longer  necessary.  As  a 
result,  the  Commission  proposed  to 
remove  Part  362  from  its  regulations. 
Order  No.  561  removed  Parts  360  and 
361  pertaining  to  reporting  of  data  for 
valuation  piuposes.  The  proposal  in  the 
NOPR  would  complete  the  task  of 
removing  unnecessary  valuation 
regulations. 

AOPL  welcomes  ren'oval  of  the  rules 
on  valuation,  considering  it  to  be  long 


■3  Regulation  of  Interstate  Oil  Pipelines,  Order  No. 
119.  46  FR  9043  (Jan.  28, 1981),  FERC  Stats.  &  Regs. 
(Regulations  Preambles,  1977-1981)  1 30.226  (Dec. 
19. 1980). 

■4  Farmers  Union  Central  Exchange,  Inc.  v.  FERC, 
734  F.2d  1486  (D.C.  Cir.  1984),  cert,  denied  sab 
nom.,  Williams  Pipeline  Company  v.  Farmers 
Union  Central  Exchange.  Inc.,  105  S.Q.  507  (1984). 
The  Commissions's  opinion  appears  at  21  FERC  f 
61,260  (1982),  rehg  denied,  21  FERC  161,086 
(1983). 

"  Williams  Pipeline  Company.  31  FERC  1 61,377 
(198S). 


1 1  rordue.  The  Commission  will  adopt 
J  le  proposed  changes. 

i  Pott  385 

Part  385  governs  the  Commission's 
les  of  practice  and  procedure.  Section 
5.10lCb)(3)  excepts  ICC  rules  from 
385  in  cases  where  regulations  in 
he  Commission's  Rules  of  Practice  and 
Tocedure  are  inconsistent  with  ICC 
-ules  that  were  not  replaced  by  a 
jommission  rule  or  order.  Because  the 
Commission  has  promulgated  and 

~  fied  its  own  rules  governing  oil 
ipelines,  this  section  has  become 

ecessary;  therefore,  the  Commission 
oposed  to  remove  this  section  from  its 
lules  of  Practice  and  Procedure.  Section 
5.102(a),  which  defines  "decisional 
thority,"  refers  to  authority  or 
ponsibility  under  "49  CFR  Chapter 
As  this  is  a  reference  tu  ICC 
tions  which  have  been  replaced, 
le  Commission  proposed  the  removal 
this  section. 

Section  385.1403  discusses  the  filing 
juirements  for  protests  to  tariff  filings, 
is  section  is  inconsistent  with,  and 

been  superseded  by,  section  343.3, 
hich  was  adopted  in  Order  No.  561. 
ccordingly,  the  Commission  proposed 
delete  section  385.1403  from  the 
[commission's  Rules  of  Practice  and 
procedure. 

Sections  385.1405  through  385.1414 
»t  out  the  modified  procedure  rules  for 
DJil  pipeline  proceedings.  These  rules 

trovide  that  the  Commission  can  order 
proceeding  to  be  heard  imder  a 
odified  procedure  if  it  appears  that 
ijubstanti^ly  all  important  issues  of  fact 
may  be  resolved  by  means  of  written 
[liaterials  without  an  oral  hearing.  These 
r  lies  were  adopted  frt)m  the  ICC's 
Procedural  regulations,  49  CFR  1100, 
i^ursuant  to  Order  No.  225. '*  The 
igulations  concerning  the  modified 
irocedure  have  been  superseded  by, 
I  ad  are  in  conflict  with,  procedures  and 
:  ling  requirements  in  Parts  342,  343, 
j  46.  and  347  adopted  in  Order  Nos.  561, 
i  71,  and  572.  Therefore,  the 
:  lommission  proposed  in  the  NOPR  to 
p  }move  them.  The  Commission  stated  it 

V  rould  continue  to  use  paper  hearing 
procedures  in  individual  cases  where 

V  warranted,  but  that  these  procediues  are 
D  ot  used  frequently  enough  to  warrant 

:  Dntinuing  to  include  them  in  the 
r  )gulations.  Since  the  Commission 
:  roposed  to  remove  the  modified 
c  rocedure  rules,  the  NOPR  also 
:  roposed  to  remove  section 
J85.101(b)(4)(I)  because  it  excepts 


"  Revisions  of  Rules  of  Practice  and  Procedure  to 
icpedite  Trial-Type  Hearings,  Order  No.  225,  47  FR 
19014  (May  3. 1982],  FERC  Stats.  &  Regs. 
1  tegulations  Preambles,  1982-1985)  1 30,358  (Apr. 
!S.  1982). 


sections  385.1404  through  1414  from 
Part  385. 

AOPL  objects  to  the  removal  of  the 
modified  procedure  provisions.  AOPL 
contends  that  inclusion  of  the  rules, 
even  if  only  used  occasionsilly,  may  be 
of  benefit  to  parties  and  the  Commission 
in  rapidly  resolving  a  dispute.  AOPL 
claims  that  although  the  Commission 
could  still  order  paper  hearings  when 
necessary,  the  Commission  would  be 
less  Ukely  to  do  so  without  a  clearly 
defined  template  already  in  place  that 
sets  out  the  rights  and  obligations  of  the 
parties  in  conducting  such  a  proceeding. 
AOPL  also  argues  that  a  paper  hearing 
could  prove  beneficial  to  quickly 
resolving  a  complaint  proceeding  that  is 
clear  as  to  the  issue  in  dispute,  but 
unclear  as  to  an  appropriate  resolution. 

The  Commission's  modified 
procedure  provisions  have  become 
outdated  as  the  result  of  changes  to  the 
Commission's  procediu^  regulations 
that  specify  resolution  paths  to  be 
followed  in  particular  instances.  For 
example,  the  regulations  at  section 
343.5  provide  that  the  (Dommission  may 
require  parties  to  enter  into  good  faith 
negotiations  to  settle  oil  pipeline  rate 
matters  and  specify  that  the 
Commission  will  refer  aU  protested  rate 
filings  to  a  settlement  judge  for 
reconunended  resolution.  The 
Commission  also  has  adopted  new 
complaint  procedures  designed  to 
encourage  and  support  consensual 
resolution  of  complaints  and  otherwise 
ensure  that  complaints  are  resolved  in  a 
timely  and  fair  manner.  Thus,  AOPL's 
concerns  about  there  being  in  place 
procedures  that  recognize  the  rights  and 
obligations  of  parties  in  large  part  have 
already  been  addressed.  For  those  few 
instances  where  a  proceeding  may  not 
fit  neatly  into  an  established  resolution 
process,  the  Commission  will  be  able  to 
devise  a  procedure  to  ensure  resolution 
of  the  dispute  in  a  manner  that  best 
serves  all. '"'  Such  a  procedure  could 
include  a  paper  hearing  process  through 
which  issues  of  material  fact  could  be 
resolved  by  means  of  written 
statements.  The  Commission  therefore 
considers  the  modified  procedure 
regulations  to  be  no  longer  necessary 


'">  See,  e.g..  Express  Pipeline  Partnership,  75  FERC 
161,303  (1996)  (holding  that  the  Commission  will 
establish  paper  hearing  procedures  to  address 
whether  to  approve  proposed  rates  and  a  rate 
structure  as  a  condition  precedent  to  construction 
of  a  new  oil  pipeline):  Platte  Pipe  Line  Company, 
78  FERC  1 61,307  (1997)  (holding  that  the 
Commission  will  establish  a  technical  conference  to 
examine  issues  raised  by  the  pipeline's  filing):  and 
Sinclair  Oil  Corporation  v.  Platte  Pipe  Line 
Company.  87  FERC  1 61,259  (1999)  (holding  that 
the  Director  of  the  Commission's  Dispute 
Resolution  Service  is  directed  to  arrange  a  process 
to  foster  negotiation  and  agreement). 


and  will  adopt  the  revisions  proposed  in 
the  NOPR. 

Some  of  the  Commission's  regulations 
include  references  to  the  Oil  Pipeline 
Board.  Section  385.102,  the  definitions 
section,  contains  Oil  Pipeline  Board 
references  in  paragraphs  (a)  and  (e)(2). 
Part  3  pertains  to  organization, 
operation,  information  and  requests, 
and  it  also  refers  to  the  Oil  Pipeline 
Board.  Section  385.502(a)(3),  rules 
concerning  the  initiation  of  a  hearing, 
contains  an  Oil  Pipeline  Board 
reference.  Section  385.1902,  rules  for 
appealing  staff  action,  also  makes 
reference  to  the  Oil  Pipeline  Board. 
Since  the  Commission  abolished  the  Oil 
Pipeline  Board  in  Order  No.  561,  the 
Commission  proposed  to  remove  all 
references  to  the  Oil  Piperme  Board,  and 
adopts  that  proposal  here. 

H.  AOPL's  Suggestions 

Finally,  in  addition  to  commenting  on 
the  revisfons  proposed  in  the  NOPR, 
AOPL,  on  behalf  oflhe  oil  pipeline 
industry,  requests  that  the  Commission 
implement  two  additional  modifications 
in  the  final  rule.  First,  as  a  reflection  of 
the  current  way  in  which  carriers  and 
their  shippers  conduct  business,  AOPL 
suggests  that  the  Commission  modify 
the  definition  of  "posting"  or  "post"  in 
section  341.0(a)(7),  the  definitions  and 
applications  section,  by  allowing  the 
placement  of  a  carrier's  tariff  on  the  t  • 
Internet  to  serve  as  an  alternate  mean< 
of  "posting." 

AOPL's  final  suggestion  is  for  the 
Conunission  to  delete  section  385.208, 
which  pertains  to  notices  of  protests  to 
tentative  oil  pipeline  valuations. 
According  to  AOPL,  the  sole  purpose  of 
this  section  was  to  permit  objections  to 
valuations  of  oil  pipeline  companies, 
which  are  no  longer  conducted. 

The  Commission  finds  that  both  of 
AOPL's  suggestions  are  consistent  with 
the  goals  of  this  rulemaking  and  thus 
will  integrate  them  into  the  final  rule. 
AOPL's  suggestion  to  allow  posting  on 
the  Internet  as  an  alternative  recognizes 
the  growing  availability  and  use  of 
electronic  media  as  a  new  way  of 
conducting  business.  The  change  also 
will  not  impose  a  requirement  or  burden 
on  pipelines  as  it  is  an  alternative  and 
wholly  voluntary;  thus,  the  Commission 
considers  it  unnecessary  to  request 
comment  before  adopting  the  change. 
The  Commission  will  also  delete  section 
385.208.  As  was  stated  by  AOPL,  this 
section  is  wholly  germane  to  objections 
to  oil  pipeline  valuations,  which  are  no 
longer  performed. 

V.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
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or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.'*  The  Commission  has 
categorically  excliided  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment!'  The  action  proposed 
here  is  procedural  in  nature  and 
therefore  falls  within  the  categorical 
exclusions  provided  in  the 
Commission's  regulations.^  Therefore, 
neither  an  Environmental  Impact 
Statement  nor  an  Environmental 
Assessment  is  necessary  and  will  not  be 
prepared  in  this  rulemaking. 

VI.  Regulatory  Flexibility  Act 
Cntificatian 

The  Regulatory  Flexibility  Act  21 
generally  requires  the  Commission  to 
describe  the  impact  that  a  proposed  rule 
would  have  on  small  entities  or  to 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on'a 
substantial  nujnber  of  small  entities. 
The  Commission  certifies  that 
promulgating  this  rule  does  not 
represent  a  major  federal  action  having 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  regulatory  flexibility 
analysis  is  required. 

Vn.  Information  Collection  Statonent 

Office  of  Management  and  Budget 
(OMB)  regulations  22  require  that  OMB 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
Since  this  rule  does  not  impose  new 
regulations  and  has  no  impact  on 
current  information  collections,  there  is 
no  need  to  obtain  OMB  approval  as  to 
the  deletion  and  modification  of  these 
regulations.  Nevertheless,  the 
Commission  is  submitting  a  copy  of  the 
final  rule  to  the  OMB  for  informational 
purposes. 

Vm.  Efiective  Date  and  Congressional 
Notification 

The  r^ulations  are  effective 
September  15, 1999.  The  Small  Business 
R^ulatory  Enforcement  Fairness  Act  of 
1996  requires  agencies  to  report  to 
Congress  on  the  promulgation  of  certain 
final  rules  prior  to  their  effective 
dates."  That  reporting  requirement 
applies  to  this  Final  Rule.  The 
Commission  has  determined,  with  the 


>*  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17. 1987),  FERC  Suts.  &  Regs.  (Regulations 
Preambles.  1986-1990)  1 30,783  (Dec.  10, 1987). 

"  18  CFR  380.4. 

»18CFR380.4(a)(2)(ii). 

"  5  U.S.C.  601-612. 

^SCTRPart  1320. 

»5  U.S.C.  801  (Supp.  m  1997). 


conciurence  of  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  that  this  rule  is  not  a 
major  rule  as  defined  in  section  351  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 

List  of  Snl^ects 

18CFRPait3 

Organization  and  functions 
(Government  agencies). 

18  CFR  Part  341 

Maritime  carriers.  Pipelines, 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  342 

Pipelines,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  343 

Pipelines,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  346 

Pipelines,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  357 

Pipelines,  Reporting  and 
recordkeeping  requirements,  Uniform 
System  of  Accounts. 

18  CFR  Part  362 

Pipelines,  Reporting  and 
recordkeeping  requirements. 

18CFRPart385 

Administrative  practice  and 
procedure,  Electric  power.  Penalties, 
Pipelines,  Reporting  and  record  keeping 
requirements. 

By  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  3,  341,  342, 
343,  346,  357,  362,  and  385,  Chapter  I, 
Titie  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  3— (REMOVED  AND  RESERVED] 

1.-2.  Part  3  consisting  of  §  3.4  is 
removed  and  reserved. 

PART  341— OIL  PIPEUNE  TARIFFS: 
OIL  PIPEUNE  COMPANIES  SUBJECT 
TO  SECTION  6  OF  THE  INTERSTATE 
COMMERCE  ACT 

3.  The  authority  citation  for  Part  341 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7101-7352;  49  U.S.C. 
1-27. 

4.  Section  341.0  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 


1341.0    Ooflnitiona;  application. 

(a)*  *  • 

(7)  Posting  or  post  means  making  a 
copy  of  a  carrier's  tariff  available  during 
regular  business  hours  for  public 
inspection  in  a  convenient  form  and 
place  at  the  carrier's  principal  office  and 
other  offices  of  the  carrier  where 
business  is  conducted  with  affected 
shippers,  or  placing  a  copy  on  the 
Internet  in  a  form  accessible  by  the 
public. 

5.  Section  341.2  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

1341.2    FHing  raquirenMnts. 

*        •        *        *        * , 

(c)»  *  * 

(1)  Contents.  Letters  of  transmittal 
must  describe  the  filing  and  explain  any 
changes  to  the  carrier's  rates,  rules, 
trams  or  conditions  of  service;  state  if  a 
waiver  is  being  requested,  and  specify 
the  statute,  section,  regulation,  policy  or 
order  requested  to  be  waived;  and 
identify  the  tarifiis  or  supplement 
numbers  and  the  proposed  effective  date 
of  the  tariff  publication.  Carriers  must 
provide  to  the  Commission,  in  the  letter 
of  transmittal  accompanying  the  filing 
of  a  tariff  publication  containing  a  joint 
carrier,  the  address,  phone  number,  and 
a  contact  for  each  joint  carrier  listed  in 
the  tariff  publication. 

6.  Section  341.6  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

i34V6    Adoption  rule. 

***** 

(d)*  *  * 

(3)  The  former  owner  must 
immediately  file  a  consecutively 
numbered  supplement  to  each  of  its 
tariffs  covered  by  the  adoption  notice, 
reading  as  follows: 

Effective  [date  of  adoption  notice]  this 
tariff  became  the  tariff  of  [legal  name  of 
adopting  carrier]  for  transportation 
movements  [identify  origin  and  destination 
points],  as  per  its  adoption  notice  FERC  No. 
[number]. 


PART  342— OIL  PIPEUNE  RATE 
METHOOOLOGHES  AND  PROCEDURES 

7.  The  authority  citation  for  Part  342 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  571-583;  42  U.S.C. 
7101-7532;  49  U.S.C.  60502;  49  App.  U.S.C. 
1-85. 

8.  Section  342.3  is  amended  by 
revising  paragraph  (b)  in  its  entirety, 
and  paragraph  (d)(3)  to  read  as  follows: 


f:42.3    Indexing. 


Federal  Register/Vol.  64.  No.  157/Monday,  August  16.  1999/Rules  and  Regulations 


44405 


'}>)  Information  required  to  be  filed 
with  rate  changes.  The  carrier  must 
c  3knply  with  Part  341  of  this  title. 
C^qniers  must  specify  in  their  letters  of 
t^smittal  required  in  §  341.2(c)  of  this 
'  ipter  the  rate  schedule  to  be  changed, 
proposed  new  rate,  the  prior  rate, 
prior  ceiling  level,  and  the 
ilicable  ceiling  level  for  the 
n^ipvement.  No  other  rate  information  is 
[uired  to  accompany  the  proposed 
change. 


[3)  A  carrier  must  compute  the  ceiling 
fel  each  index  year  without  regard  to 
actual  rates  filed  pursuant  to  this 
ion.  AU  carriers  must  round  their 

levels  each  index  year  to  the 
ist  himdredth  of  a  cent 


343— PROCEDURAL  RULES 
ABLETOOILPIPEUNE 
EDINGS 

|3.  The  authority  citation  for  Part  343 
ittinues  to  read  as  follows: 

uthority:  5  U.S.C.  571-583;  42  U.S.C. 
-7352;  49  U.S.C.  60502;  49  App.  U.S.C. 

).  Section  343.2  is  amended  by 
sing  paragraph  (c)(4)  to  read  as 
iws: 

Raquirwnent*  for  filing 

,  protests  and  complaints. 

*        *        *        * 
ii  •  *  • 

^)  A  protest  or  complaint  that  does 
meet  the  requirements  of  paragraphs 
[I),  (c)(2),  or  {c)(3)  of  this  section, 
Tiever  is  applicable,  will  be 
lissed. 

IT  346— OIL  PIPEUNE  COST-OF- 
IVICE  RUNG  REQUIREMENTS 

.  The  authority  citation  for  Part  346 
Lues  to  read  as  follows: 

itfaority:  42  U.S.C.  7101-7352;  49  U.S.C. 
12;  49  App.  U.S.C.  1-85. 

Section  346.2  is  amended  by 
feing  paragraph  (c)(7)  to  read  as 

1.2    Malarial  in  support  of  initial  rates 
■nge  in  rates. 

•    jj  •        •        *        * 

(W*  *  • 

(fl  Statement  G— revenues.  This 
statement  must  set  forth  the  gross 
revfebues  for  the  actual  12  months  of 
experience  as  computed  under  both  the 
presently  effective  rates  and  the 
proposed  rates.  If  the  presently  effective 
rate  4  are  not  at  the  maximum  ceiling 


rate  established  under  §  342.3  of  this 
chapter,  then  gross  revenues  must  also 
be  computed  ^d  set  forth  as  if  the 
ceiling  rates  were  effective  for  the  12 
month  period. 

PART  357— ANNUAL  SPEaAL  OR 
PERIODIC  REPORTS:  CARRIERS 
SUBJECT  TO  PART  I  OF  THE 
INTERSTATE  COMMERCE  ACT 

13.  The  authority  citation  for  Part  357 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7101-7352;  49  U.S.C. 
60502;  49  App.  U.S.C.  1-85. 

14.  Section  357.3  is  revised  to  read  as 
follows: 

§357.3    FERC  Form  No.  73.  Oil  Pipeline 
Data  for  Depreciation  Analysis. 

(a)  Who  must  file.  Any  oil  pipeline 
compauy  requesting  new  or  changed 
depreciation  rates  pursuant  to  Part  347 
of  this  title  if  the  proposed  depreciation 
rates  are  based  on  the  remaining 
physical  life  of  the  properties  or  if 
directed  by  the  Commission  to  file 
service  life  data  during  an  investigation 
of  its  book  depreciation  rates. 

(b)  When  to  submit.  Service  life  data 
is  reported  to  the  Commission  by  an  oil 
pipeline  company,  as  necessary, 
concurrently  with  a  filing  made 
pursuant  to  Part  347  of  this  title  or  as 
directed  during  a  depreciation  rate 
investigation. 

(c)  What  to  submit.  The  format  and 
data  which  must  be  submitted  are 
prescribed  in  FERC  Form  No.  73,  Oil 
Pipeline  Data  for  Depreciation  Analysis, 
available  for  review  at  the  Commission's 
Public  Reference  Section,  Room  2A,  888 
First  Street,  NE,  Washington.  D.C. 
20426. 

SUBCHAPTER  5-{REyOVED  AND' 
RESERVED] 

PART  362— [REMOVED  AND 
RESERVED] 

14a.  Subchapter  5  consisting  of  part 
362,  Uniform  System  of  Records  and 
Reports  of  Property  Changes,  is  removed 
in  its  entirety  and  reserved. 

PART  385-RULES  OF  PRACTICE  AND 
PROCEDURE 

15.  The  authority  citation  for  Part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717Z.  3301-3432;  16  U.S.C.  791a-«25r. 
2601-2645;  31  U.S.C.  9701;  42  U.S.C.  7101- 
7352;  49  U.S.C.  60502;  49  App.  U.S.C.  1-85. 

§385.101    [Amended] 

16.  Section  385.101  is  amended  by 
removing  paragraphs  (b)(3)  and  (b){4)(i), 
and  redesignating  paragraph  (b)(4)(ii)  as 
paragraph  (b)(4). 


17.  Section  385.102  is  amended  by 
revising  paragraphs  (a)  and  (e)(2)  to  read 
as  follows: 

§385.102    Oefinttions  (Rule  102). 

***** 

(a)  Decisional  authority  means  the 
Commission  or  Commission  employee 
that,  at  the  time  for  decision  on  a 
question,  has  authority  or  responsibility 
under  this  chapter  to  decide  that 
particular  question. 
*-**•• 

(e)  *  •  • 

(2)  With  respect  to  any  proceeding  not 
set  for  hearing  under  subpart  E,  any 
employee  designated  by  rule  or  order  to 
conduct  the  proceeding. 

*        •        *        •        * 

§  385.208    [Removed  and  reserved]. 

18.  Section  385.208  is  removed  and 
reserved. 

19.  Section  385.502  is  amended  by 
removing  paragraph  (a)(3)  and  revising 
paragraphs  (a)(1)  and  (a)(2) lo  read  as 
follows: 


§385J02    Initiation  of  hearing  (Rule  502). 

(a)*  *  • 

(1)  Order  of  the  Commission;  or 

(2)  Notice  by  the  Secretary  at  the 
direction  of  the  Commission  or  imder 
delegated  authority. 


§§385.1403  and  385.1405-385.1415 
[Removed] 

§§385.1404  and  385.1415    [Redesigeted as 
§§385.1403  and  385.1404] 

20.  Sections  385.1403  and  385.1405 
through  385.1414  are  removed  and 
sections  385.1404  and  385.1415  are 
redesignated  paragraphs  385.1403  and 
385.1404. 

21.  Section  385.1902  is  amended  by 
removing  paragraph  (b),  redesignating 
paragraph  (c)  as  paragraph  (b),  and 
revising  paragraph  (a)  to  read  as  follows: 

§385.1902    Appeals  from  action  of  Staff 
(Rule  1902). 

(a)  Any  staff  action  (other  than  a 
decision  or  ruling  of  presiding  officer,  as 
defined  in  Rule  102(e)(1),  made  in  a 
proceeding  set  for  hearing  under  subpart 
E  of  this  part)  taken  piu-suant  to 
authority  delegated  to  the  staff  by  the 
Commissiou  is  a  final  agency  action  that 
is  subject  to  a  request  for  rehearing 
under  Rule  713  (request  for  rehearing). 
***** 

(FR  Doc.  99-20574  Filed  8-13-99;  8:45  am] 
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DEPARTyENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminielrBtlon 

21CFRPart178 
[DoctatNo.MF-0571] 

Indiract  Food  AddWvee:  Adhivanle, 
Production  Aids,  and  SanHlMrs 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


f:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  nickel  antimony  titanium 
yellow  rutile  (CI.  Pigment  Yellow  53)  as 
a  colorant  for  polymers  intended  for  use 
in  contact  with  food.  This  action 
responds  to  a  petition  filed  by  BASF 
Corp. 

DATES:  This  regulation  is  effective 
August  16, 1999;  written  objections  and 
requests  for  a  hearing  by  September  15, 

ADDRESSES:  Suhmt  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

RM  RIfmiER  MFORMATKW  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-^16-3081. 
SUPPLEMENTARY  MFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  27, 1998  (63  FR  40125),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4611)  had  been  filed  by  BASF 
Corp.,  3000  Continental  Dr.  North,  Mt. 
Olive.  NJ  07828-1234.  The  petition 
proposed  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
nickel  antimony  titaniiun  yellow  rutile 
(CI.  Pigment  Yellow  53)  as  a  colorant 
for  polymers  intended  for  use  in  contact 
with  food. 


FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in  21 
CFR  178.3297  should  be  amended  as  set 

forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
docimients  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
m^^lring  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  Notice  of  Filing  for 
FAP  8B4611  (63  FR  40125).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  (m  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  15, 1999, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  munbered,  and  eadi 
numbered  ol^ection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
nimibered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 


Failiue  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  fectual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  niunber 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Sui^ects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  imder  the  Fedwal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Apphed  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178-INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANfTIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342.  348,  379e. 

2.  Section  178.3297  is  amended  in  the 
table  in  paragraph  (e)  by  alphabetically 
adding  an  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

S  178.3297    Colorants  for  potymers. 

***** 


(e) 


Sutjstances 


Nickel  antimony  titanium  yellow  rutile  (C.I 
Reg.  No.  8007-18-9). 


Pigment  YeHow  53,  CAS 


Limitations 


For  use  at  levels  not  to  exceed  1  percent  by  weight  of  polymers.  The 
finished  articles  are  to  contact  food  only  under  conditions  of  use  B 
through  H  as  descrit)ed  in  Table  2  of  §  176.170(c)  of  this  chapter. 


± 
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I  >ated:  August  9, 1999. 
L.  Robert  Lake. 

D,  /  ector.  Office  of  Policy,  Planning  and 
Si  r  itegic  Initiatives.  Center  for  Food  Safety 
ai  ^1  Applied  Nutrition. 
[FR  Doc.  99-21079  Filed  8-13-99;  8:45  am] 
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D^ARTMErn*  OF  HEALTH  AND 
H^AN  SERVICES 

I  and  Drug  Administration 
2l|  CFR  Part  178 
km  No.  9eF-0570] 

iract  Food  Additives:  Adjuvants, 
^   tion  Aids,  and  Sanitizers 

ACa^NCY:  Food  and  Drug  Administration, 
HHB. 

AqrioN:  Final  rule. 


SUMIARY:  The  Food  and  Drug 
Aoiiinistration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  chrome  antimony 
titd^um  buff  rutile  (C.I.  Pigment  Brown 
24;  bs  a  colorant  for  polymers  intended 
for|^se  in  contact  with  food.  This  action 
res^ionds  to  a  petition  filed  by  BASF 
Cort. 

DAJtS:  This  regulation  is  effective 
August  16. 1999;  written  objections  and 
requests  for  a  hearing  by  September  15, 
19^J. 

AOdRESSES:  Submit  written  objections  to 
thej  pockets  Management  Branch  (HFA- 
303J,  Food  and  Drug  Administration, 
Saaji  Fishers  Lane,  rm.  1061,  Rockville, 
Mil  20852. 

FOfj  FURTHER  INFORMATION  CONTACT:  Vir 
D.  ^and.  Center  for  Food  Safety  and 
Applied  Nutrition  {HFS-215),  Food  and 
Dn«  Administration,  200  C  St.  SW., 
Waihington,  DC  20204,  202-418-3081. 
SUP^MENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
Jul)*  gS,  1998  (63  FR  39582),  FDA 
annpunced  that  a  food  additive  petition 
(FAP  8B4608)  had  been  filed  by  BASF 
Corp.,  3000  Continental  Dr.  North,  Mt. 
Olivj,  NJ  07828-1234.  The  petition 
pro]>psed  to  amend  the  food  additive 
regi  ]  ations  to  provide  for  the  safe  use  of 


Chronie 


Re  5 


chromium  antimony  titanium  buff  rutile 
(C.I.  Pigment  Brown  24)  as  a  colorant  for 
poljmiers  intended  for  use  in  contact 
with  food. 

During  the  review  of  the  petition,  it 
was  determined  that  the  correct 
nomenclature  for  the  colorant,  in 
consonance  with  the  Chemical  Abstract 
Services  R^stry  No.  (68186-90-3),  is 
chrome  antimony  titanium  buff  rutile. 
Accordingly,  the  colorant  is  listed 
correctly  in  the  codified  section  of  this 
document. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in  21 
CFR  178.3297  should  be  amenHnH  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
annoimced  in  the  Notice  of  Filing  for 
FAP  8B4608  (63  FR  39582).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
xmder  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  vidll  be  adversely 
aiffected  by  this  regulation  may  at  any 
time  on  or  before  September  15, 1999, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 


be  separately  numbered,  and  each 
nimibered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  doounents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

list  of  Sub)ects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Appfied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  17fr-4NDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  1 78  continues  to  read  as  foUows: 

Authority:  21  U.S.C.  321,  342,  348.  379e. 

2.  Section  178.3297  is  amended  in  the 
table  in  paragraph  (e)  by  alphabetically 
adding  an  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§178.3297    ColoranU  for  polymers. 
*        •        *        *        • 

(e)*  *  • 


Substances 


antimony  titanium  buff  rutile  (C.I.  Pigment  Brown  24   CAS 
No.  68186-90-3). 


Umitatior)s 


For  use  at  levels  not  to  exceed  1  percent  by  weight  of  polymers.  The 
finished  articles  are  to  contact  food  only  under  conditions  of  use  B 
through  H  as  described  in  Table  2  of  §  176.170(c)  of  this  chapter 
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Dated:  August  9, 1999. 
L.  Robert  Lake, 

Director.  Office  of  Policy,  Planning  and 
Strategic  Initiatives.  Center  for  Food  Safety 
and  Applied  Nutrition. 
[FR  Doc.  99-21080  Filed  8-13-99;  8:45  amj 
I  CODE  41M-01-F 


EHVmONMEIiTAL  PROTECTION 
AGENCY 

40CFRPart52 

pm  4a-01-7273a;  FRL-6416-8) 

Approval  end  Promulgition  Of  Stete 


agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  We  are  approving  a  December 
31. 1998,  request  firom  the  Minnesota 
Pollution  Control  Agency  (MPCA)  for 
new  air  pollution  control  requirements 
for  the  Minnesota  sulfur  dioxide  (SO2) 
State  Implementation  Plan  (SIP)  for 
Marathon  Ashland  Petroleum  LXiC 
.  (Marathon).  These  requirements  were 
submitted  in  the  form  of  an 
Administrative  Order  (Order)  and 
include  revisions  associated  with  the 
addition  of  a  new  stack,  revised 
emission  limits  for  numerous  sources, 
and  other  changes.  The  revisions  result 
in  an  overall  decrease  in  allowable  SO2 
emissions  firom  the  facility.  The  new 
requirements  have  been  evaluated 
through  a  computerized  modeling 
analysis  and  have  shown  that  they  will 
attain  and  m<»in*«in  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
forSOz. 

DATES:  This  direct  final  rule  is  effective 
on  October  15, 1999,  without  further 
notice,  unless  we  receive  relevant 
adverse  written  comments  by  September 
15, 1999.  If  we  receive  adverse 
comments,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Registn'  and  inform  the  public 
that  this  rule  will  not  take  efiiect. 
ADDRESSES:  Send  written  comments  to: 
Carlton  T.  Nash,  Chief,  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18)1.  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604.  You  may  inspect  copies  of  the 
documents  relevant  to  this  action  during 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section,  Air  Programs  Branch,  (AR-ISJ), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 


Please  contact  Randall  Robinson  at 
(312)  353-6713  before  visiting  the 
Region  5  office. 

FOR  FDRTHER  MFORMATION  CONTACT: 
Randall  Robinson,  Meteorologist, 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  (312)  353-6713. 
SUPPLEMENTARY  MFORMATION:  This 
Supplementary  Information  section  is 
organized  as  follows: 
I.  Introduction 

What  Action  Is  EPA  Taking  Today? 

Who  Is  Affected  by  This  Action? 

What  Information  Did  the  State  Submit  in  Its 

Request? 
What  Are  the  National  Ambient  Air  Quality 

Standards? 
What  Is  an  Administrative  Order? 
How  Did  the  State  Support  Its  Request  for 

Marathon? 
How  Does  This  Action  Change  the 

Administrative  Order  for  Marathon? 
Why  Is  the  Request  Approvable? 

n.  EPA  Action 

m.  Administrative  Requirements 

I.  Introdttction 

What  Action  Is  EPA  Taking  Today? 

In  this  action,  we  are  approving  a 
revision  to  the  Minnesota  SO2  SIP  for 
Marathon.  The  revision  is  referred  to  as 
Amendment  Four  and  amends  the  Order 
for  Marathon  to  reflect  revisions 
associated  with  the  addition  of  a  new 
stack  and  revised  emission  limits  for 
niunerous  sources.  Other  changes 
included  in  Amendment  Four  are 
discussed  later  in  this  document  and 
more  fully  in  the  technical  review 
document. 

Who  Is  Affected  by  This  Revision? 

The  revision  to  Minnesota's  SIP  for 
SO2  is  site-specific  and.  thus,  only 
affects  Marathon. 

What  Information  Did  the  State  Submit 
In  Its  Request? 

On  Decembor  31, 1998,  the  Minnesota 
Pollution  Control  Agency  (MPCA) 
submitted  to  EPA  a  site-specific  SO2  SIP 
revision  request  for  Marathon.  The  SIP 
revision  for  Marathon  was  submitted  in 
the  form  of  an  Order  amendment,  and 
referred  to  as  Amendment  Four. 
Amendment  Four  revises  the  present 
Order  for  Marathon  and  replaces  prior 
amendments.  Amendment  Two  and 
Three,  by  incorporating  changes  in 
response  to  EPA  comments  on 
Amendment  Two  and  Amendment 
Three.  The  MPCA  had  previously 
submitted  Amendment  Two  and 
Amendment  Three  to  EPA  on  November 
26, 1996.  and  October  17, 1997, 


respectively.  EPA  provided  comments 
to  MPCA  regarding  Amendment  Two 
and  Amendment  Three,  but  did  not  take 
any  other  action  on  those  amendments 
to  the  administrative  order. 

The  30-day  public  notice  for  the 
Order  amendment.  Amendment  Four, 
appeared  in  the  St.  Paul  Pioneer  Press 
on  March  4, 1998.  No  one  bom  the 
public  commented  on  the  proposed 
revisions  or  requested  a  public  hearing. 

What  Are  the  National  Ambient  Air 
Quality  Standards? 

The  EPA  has  established 
concentration  levels  for  each  of  six 
pollutants,  called  criteria  pollutants, 
that  are  protective  of  human  health 
(primary  standard)  and  welfare 
(secondary  standard).  The  primary 
NAAQS  for  SO2  is  0.03  parts  per  million 
(ppm)  annual  arithmetis  mean,  and  0.14 
ppm  maximum  24-hour  average 
concentration,  not  to  be  exceeded  more 
than  once  per  calendar  year.  The 
secondary  NAAQS  for  SO2  is  0.50  ppm 
maximum  3-hour  average  concentration, 
not  to  be  exceeded  more  than  once  per 
calendar  year.  See  40  CFR  50.4. 

What  Is  an  Administrative  Order? 

Each  state  is  obligated  by  section 
110(a)  of  the  Act.  42  U.S.C.  7410.  to 
develop  a  plan  which  provides  for 
"implementation,  maintenance,  and 
enforcement"  of  the  NAAQS 
promulgated  by  EPA.  An  Order  is  a 
mechanism  which  the  state  uses  to 
enforce  applicable  requirements 
established  either  by  State  or  Fedwal 
law.  The  Orders  are  used  to  enforce 
requirements  needed  to  meet  the 
applicable  NAAQS. 

How  Did  the  State  Support  Its  Request 
for  Marathon? 

The  MPCA  provided  EPA  with  a 
computerized  modeling  attainment 
demonstration.  The  modeling  analysis 
was  required  to  evaluate  whether  the  air 
impacts  from  the  proposed  revisions 
wiU  still  provide  for  attainment  of  the 
NAAQS  for  SO2.  Details  of  the  analysis 
are  presented  below. 

Air  Quality  Model 

The  analysis  utilized  the  Industrial 
Source  Complex  Model-Short  Term 
(ISCST3)  model.  (The  Integ^ted 
Gaussian  Model  (IGM).  which  has  been 
demonstrated  to  be  equivalent  to 
ISCST3,  was  used  to  obtain  source 
contributions.)  ISCST3  is  recommended 
for  regulatory  applications  for 
estimating  short-term  impacts  from 
complicated  sources  (i.e.,  sources  with 
special  problems  such  as  aerodynamic 
downwash).  The  ISCST3  model  also 
contains  the  COMPLEX-I  algorithms 
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w  3  ich  allow  for  the  prediction  of 
ambient  air  impacts  at  receptors  above 
sfa link  top  (i.e.,  complex  terrain). 
A(  1  [iitionally,  the  ISCST3  model 
av  tbmatically  implements  the 
in  :^rmediate  terrain  policy  which 
re(  |kures  the  user  to  predict 
CO  ^centrations  on  an  hour-by-hour  basis 
at  receptors  above  stack  top  but  below 
pliune  height  using  both  a  simple 
teitcain  model  (ISCST3)  and  a  complex 
teifmin  model  (COMPLEX-I)  and  select 
th^ .highest  for  each  hoiu.  This  option 
w^  executed  for  the  Marathon 
modeling.  . 

Modeling  Inputs 


le  SIP  submittal  revision  submitted 
le  MPCA  is  specific  to  Marathon. 
,  total  ambient  air  impact  from  the 
ra^jlsions  at  the  Company  is  the  sum  of 
thd  modeled  impact  from  Company 
soiuces,  modeled  background  sources 
fit)nj  the  Twin  Cities  area,  and  an 
uniiodeled  backgroimd  value  based  on 
moji^toring  data.  The  value  of  the 
unniodeled  backgroimd  concentration  is 
ba^^  on  an  analysis  of  historic 
motiitored  concentrations  and  has  been 
used  and  approved  in  previous  SO2  SIP 
revisions.  Marathon  is  located  in  the 
iissippi  River  valley  vrith  bluffs 
iding  the  height  of  Marathon 
Consequently,  weather  data 
:ed  on-site  was  used  to  ensure 
ssentativeness.  The  modeling 
li^sis  used  one  year  of  meteorological 
i[{1988)  collected  bom  a  tower 
locited  at  the  facility.  Concentrations 
wer^  calculated  over  a  receptor  grid 
wh^(|h  featiu«d  100  meter  resolution. 
CoiiCentrations  calculated  inside  the 
fenced  property  boundary  were  not  used 
in  tbe  analysis. 

Tpe  modeling  analysis  used  emission 
^tes  based  on  maximum  allowable 
sion  rates  (pounds  of  sulfur 
ide/hoiu-  and  pounds  of  sulfur 
jde/mmBTU)  and  maximum  design 
titles  (mmBTUs/hoiu).  Stacks 
Ming  allowable  good  engineering 
tice  stack  height  (GEP)  were 
mocfiled  using  the  calculated  GEP 
hei^t.  Plume  dovrawash  due  to 
building  wake  effects  was  also  included 
in  tlii  analysis.  The  modeling  was 
condbcted  in  accordance  wjth  the 
general  recommendations  included  in 
the  (pjuideline  on  Air  Quality  Models,  40 
Codt:  of  Federal  Regulations  part  51, 
appendix  W.  The  results  of  the 
modeling  are  presented  in  the  table 
beloi^. 


High-Second-High  Modeled  Sulfur 
Dioxide  Concentrations 

[Micrograms/cutMc  meter] 


New  Emission  Limit— Continued 


Averaging 
time 

Total  con- 
centration 
marathOTHall 
t>ackground 

naaqs 

Annual 

24-hour  

a^KKjr  

65.1 
359.4 
946.5 

80 

365 

1300 

Emission  unit 

Ib/hr 

to/mmBTU 

Reformer  Heat- 
ers   

3.48 

0.03 

How  Does  This  Action  Change  the 
Administrative  Order  for  Marathon? 

Amendment  Four  includes  the 
following  primary  changes:  (1) 
installation  of  a  new  sulfur  reduction 
unit  exhaust  stack  and  subsequent 
rebuilding  of  one  of  two  existing  tail-eas 
incinerators,  (2)  a  revised  table  of 
emission  limits  for  various  process  and 
combustion  equipment. 

The  table  below  lists  thfe  Emission 
Unit  and  the  new  emission  limits,  in 
pounds  per  hoiu  and  poimds  per 
million  British  thermal  units  (BTU's)  for 
those  sources  with  revised  emission 
limits. 

New  Emission  Limit 


Emission  unit 


Process  Steam 

Boiler 

Crude  Charge 

Heater  

Crude  Vacuum 

Heater  

Distillate  Unifier 

Heater  

Naphtha  Unifier 

Heater  

Platformer 

Charge  Heater 
Platformer  Inter- 
heater  #1  

Asphalt  Oxidizer 
Crude  Charge  ... 
Crude  Charge 
Preflash  A 

(New) 

Crude  Charge 
Preflash  B 

(New) 

Platfonner  Heat- 
er #2 

Guard  Case  Re- 
actor   

Reactor  Heaters 

#1.&2 

Reactor  Heaters 

#4  &  4E  

Reactor  Heaters 

#3  &  4W  

Reactor  Charge 

Heater  

Product  Stripper 
Re-tx)iler I 


\b/hT 


Ib/mmBTU 


1.08 
34.0 
1.20 
1.41 
1.95 
1.95 

1.68 

(*) 
52.2 

0.89 

0.89 
1.08 
1.70 
2.10 
0.63 
1.05 
1.38 
0.78 


0.03 
0.2834 
0.03 
0.03 
0.03 
0.03 
0.03 
0.90 

0.03 

0.03 
.0.03 
0.03 
0.03 
0.03 
0.03 
0.03 
0.03 


•Removed. 

Significant  decreases  in  the  potmds  per 
hoiu  emission  limits  occur  at  the  crude 
charge  heater  (old  limit=108  Ib/hr), 
crude  vacuum  heater  (old  limit=23.4  lb/ 
hr),  and  the  crude  charge  plus  preflash 
(old  limit=105.5  Ib/hr).  Minor  increases, 
less  than  1  pound  per  hour,  occur  at 
other  sources,  mainly  the  heaters. 
Overall,  the  total  allowable  pounds  per 
hour  emissions  have  dropped  from  6325 
tons  per  year  to  5698  tons  per  year. 

The  existing  SIP  for  Marathon 
included  emission  limits  specififwl 
during  periods  when  the  Shell  Claus 
Offgas  Treatment  (SCOT)  unit  and  the 
amine  reduction  unit  (ARU)  were 
imdergoing  regular  scheduled 
maintenance.  These  maintenance  period 
limits  have  been  removed  in 
Amendment  Four.  The  limits  associated 
with  normal  operating  conditions  and 
any  other  New  Source  Performance 
Standard  (NSPS)  limits  apply  at  all 
times. 

Other  notable  changes  included  in 
Amendment  Four  include: 

(1)  A  requirement  to  keep  records  of 
calculated  SO2  emissions  in  pounds  per 
"hour. 

(2)  The  addition  of  a  diesel  engine  to 
pump  water  to  the  Alky  unit  during  an 
emergency  accidental  rtflease.  Maximum 
emissions  of  0.48  pound  per  hour  SO;. 

(3)  Arestriction  on  steam  air  decoking 
more  than  one  emission  unit  at  the  same 
time. 

(4)  Changing  fuel  oil  sampling  from  a 
daily  sample  to  a  requirement  to  sample 
after  receiving  a  transfer  of  fuel  into 
their  fuel  supply  tank,  and  a  change 
from  a  weekly  analysis  of  heating  value 
of  the  fuel  oil  to  quarterly. 

(5)  Changes  to  other  operating  limits 
(Exhibits  1.1  and  1.4) 

Boiler  5 — 36.0  mmBTU/hr 

Distillate  Unifier  Heater— 47.0  mmBTU/ 

hr 
Naphtha  Unifier  Heater-^€5.0  mmBTU/ 

hr 
Platformer  Charge  Heater— 65.0 

mmBTU/hr 
Platformer  hiterheater— 56.0  mmBTU/hr 
Crude  Charge — 58.0  mmBTTJ/hr 
Crude  Charge  Pre— 29.7  mmBTU/hr 
Crude  Charge  Pre— 29.7  nunBTU/hr 
Platformer  Heater  #2—36.0  mmBTU/hr 
Reactor  Heaters  3  &  4W— 35.0  mmBTU/ 

hr 
Modeled  heat  input  values  were  added 

to  the  maximum  heat  input  column 
(6)  Changes  to  stack  parameters 
(Exhibit  1.7). 
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Modeled  flow  rates  and  temperatures 
were  added 

(7)  Changes  not  requiring  a 
modification  of  the  Administrative 
Order. 

Language  was  added  which  would 
allow  certain  changes  to  be  made  at  the 
facility  without  obtaining  a  modified 
OrdOT.  A  modification  to  the  Order  is 
not  needed  if  the  modification  does  not: 

(A)  Exceed  any  of  the  limits  in  Part  I 
oftheOrdOT. 

(B)  Efiect  the  stack  parameters 
described  in  Exhibit  1.7,  unless  the 
change  is  made  to  a  unit  that  no  longer 
will  be  allowed  to  bum  fuel  oil  (fuel  oil 
supply  disconnected), 

(C)  Result  in  an  increase  of  2.28 
poimds  of  SO2  per  hour  or  more  at  any 
new  unit. 

Based  on  the  modeled  attainment 
demonstration  submitted  with  the 
revision,  these  changes  should  not 
threaten  the  NAAQS.  The  limits  on 
modifications  identified  in  the  Order 
should  ensure  that  significant  changes 
at  the  fecility  cannot  occur  without 
additional  modeling  showing  that  the 
NAAQS  are  protected.  Additionally, 
language  in  the  Order  states  that 
regardless  of  whether  a  modification  of 
the  order  is  reqiiired,  the  Company  shall 
obtain  a  permit  amendment  if  required 
by  state  or  Federal  law. 

(8)  Recordkeeping  revisions. 

An  additional  requirement  to  record 
the  time  period  when  burning  fuel  oil  in 
New  Source  Performance  Standard 
(NSPS)  units. 

(9)  Two  new  continuous  monitoring 
systems  were  installed  to  determine 
hydrogen  sulfide  content  of  commercial 
gas  received  £rom  Northern  States 
Power.  These  systems  were  installed  at 
the  crude  heater  and  the  reformer 
heaters. 

(10)  Name  change  from  Ashland 
Petroleum  Company  to  Marathon 
Ashland  Petroleum,  LLC. 

(11)  Property  access  restrictions.  The 
company  is  required  to  maintain  a  fence 
to  r^trict  public  access  around  it's 
boundaries. 

Other  restrictions  on  operations,  fuel 
use,  and  fuel  quality  remain  in  effect 
and  unchanged  from  the  previously 
Federally  approved  Order.  The  general 
compliance  methodology  consists  of 
continuous  emission  monitors  (CEMS), 
continuous  monitoring  systems  (CMS), 
and  fuel  sampling  and  analysis. 

Why  Is  the  Request  Approvable? 

After  review  of  the  SIP  revision 
request,  EPA  finds  that  Amendment 
Four  meets  the  applicable  requirements 
of  Clean  Air  Act  section  110(a)  and  that 
the  revisions  in  Amendment  Four  have 


been  shown  to  be  protective  of  the 
applicable  NAAQS. 

n.  EPA  Action 

EPA  is  approving  the  requested 
revision  to  the  Minnesota  SO2  SIP  for 
Marathon.  The  EPA  is  publishing  this 
action  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  in  case  written 
adverse  comments  are  filed.  This  action 
will  become  effective  without  further 
notice  unless  the  Agency  receives 
relevant  adverse  written  comments 
within  30  days  finm  the  date  of 
publication.  Should  the  Agency  receive 
adverse  comments,  it  will  publish  a 
final  rule  informing  the  public  that  this 
action  will  not  take  effect.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  bom  Executive  Order  (E.O.) 
12866,  entitied  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuired  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  natiue  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  govenunents  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  imfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 


C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
sigmficant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  E.O.  13045  as  applying  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  rogiilatioa. 

This  action  is  not  subject  to  E.O. 
13045  because  it  approves  a  state  rule 
implementing  a  previously  promulgated 
health  or  safety-based  Federal  standard, 
and  preserves  the  existing  level  of 
pollution  control  for  the  affected  areas. 

D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantiy  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
govenunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,i:.0. 13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
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I  aquirements  of  section  3(b)  of  E.O. 
1  3084  do  not  apply  to  this  rule. 

I '.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
aenerally  requires  an  agency  to  conduct 
J  regulatory  flexibility  analysis  of  any 

•  lie  subject  to  notice  and  conunent 

•  ilemaking  requirements  unless  the 
igency  certifies  that  the  rule  will  not 
wve  a  significant  economic  impact  on 
lisubstantial  number  of  small  entities. 

;  mail  entities  include  small  businesses, 
!  pall  not-for-profit  enterprises,  and 
^all  governmental  jurisdictions.  This 
aal  rule  will  not  have  a  significant 
apact  on  a  substantial  number  of  small 
ptities  because  SIP  approvals  under 
ktipn  110  and  subchapter  I,  part  D  of 
ie  Clean  Air  Act  do  not  create  any  new 
quirements  hut  simply  approve 
luirements  that  the  State  is  already 
iposing.  Therefore,  because  the 
m  ideral  SIP  approval  does  not  create 
i^y  new  requirements.  I  certify  that  this 
ajdtion  will  not  have  a  significant 
enonomic  impact  on  a  substantial 
niunber  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
r^  iationship  under  the  Clean  Air  Act, 
eparation  of  flexibility  analysis  would 
Dstitute  Federal  inquiry  into  the 
onomic  i^asonableness  of  state  action, 
ie  Clean  Air  Act  forbids  EPA  to  base 
i  actions  concerning  SIPs  on  such 
6unds.  Union  Electric  Co.,  v.  U.S. 
FA,  427  U.S.  246.  255-66  (1976);  42 
.S.C.  7410(a)(2). 

Unfunded  Mandates 

[  Jnder  section  202  of  the  Unfunded 
li  indates  Reform  Act  of  1995 
CJUnfunded  Mandates  Act"),  signed 
■  «o  law  on  March  22, 1995,  EPA  must 
ptiipare  a  budgetary  impact  statement  to 
at^iompany  any  proposed  or  final  rule 
th^t  includes  a  Federal  mandate  that 
'  result  in  estimated  annual  costs  to 
te,  local,  or  tribal  governments  in  the 
■egate;  or  to  private  sector,  of  $100 
ion  or  more.  Under  section  205, 
PA  must  select  the  most  cost-effective 
:i[4  least  biu-densome  alternative  that 
ieves  the  objectives  of  the  rule  and 
Dnsistent  with  statutory 
lirements.  Section  203  requires  EPA 
stablish  a  plan  for  informing  and 
losing  any  small  governments  that 
m^y  be  significantly  or  uniquely 
im^cted  by  the  rule. 

£PA  has  determined  that  the  approval 
actijon  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estiknated  annual  costs  of  $100  million 
or  ^ore  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
ap^hives  pre-existing  requirements 
imt^r  State  or  local  law.  and  imposes 


no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  Hoiise  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  15. 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


f  52.122a  MwitificatkMiofptan 

(c)  *  *  * 

(49)  Approval— On  December  31, 
1998,  the  Minnesota  Pollution  Control 
Agency  submitted  a  request  for  a 
revision  to  the  Minnesota  sulfur  dioxide 
(SO2)  State  Implementation  Plan  (SIP) 
for  Marathon  Ashland  Petroleum  LLC 
{Marathon}.  The  site-specific  SIP 
revision  for  Marathon  was  submitted  in 
the  form  of  an  Administrative  Order 
(Order),  and  referred  to  as  Amendment 
Four, 
(i)  Incorporation  by  reference. 
(A)  For  Marathon  Ashland  Petroleum. 
LLC,  located  in  St.  Paul  Park, 
Minnesota: 

(1)  Amendment  Foiu  to  the 
administrative  order,  dated  and  effective 
December  22. 1998,  and  submitted 
December  31, 19|j[L 
(ii)  Additional  material. 
(A)  A  letter  from  Peder  A.  Larson  to 
David  Ullrich,  dated  December  31, 1998. 
submitting  Amendment  Four  for 
Marathon  Ashland  Petroleum.  LLC. 
(FR  Doc.  99-21012  Filed  8-13-99:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[R1-OS2-7211a;  A-1-FRL-6417-5] 

Appfx>val  and  Promulgation  of  Air 
Quality  Implementation  Plan; 
Connecticut;  Approval  of  National  Low 
Emiaalon  Vehicle  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference,  Sulfur  dioxide. 

Dated:  July  22, 1999 
Jerri-Anne  Garl, 

Acting  Regional  Administrator.  Region  5. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  Y—Mlnneeota 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(49)  to  read  as 
follows: 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  State  Implementation 
Plan  (SIP)  revisions  submitted  by  the 
State  of  Connecticut  on  February  7, 
1996  and  February  18, 1999,  committing 
that  the  State  will  accept  compliance 
with  the  National  Low  Emission  Vehicle 
(National  LEV)  program  requirements  as 
a  compliance  option  for  new  motor 
vehicles  sold  in  the  State,  which  had 
also  adopted  the  California  Low 
Emission  Vehicle  (CAL  LEV)  program. 
Auto  manufacturers  have  agreed  to  sell 
cleaner  vehicles  meeting  the  National 
LEV  standards  throughout  these  States 
for  the  duration  of  the  manufacturers' 
commitments  to  the  National  LEV 
program.  This  SIP  revision  is  required 
as  part  of  the  agreement  between  States 
and  automobile  manufacturers  to  ensiue 
the  continuation  of  the  National  LEV 
program  to  supply  clean  cars  throughout 
most  of  the  countay,  beginning  with 
1999  model  year  vehicles  in 
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Northeastern  States  and  extending  to 
other  States  beginning  with  2001  model 
year  vehicles. 

DATES:  This  rule  is  effective  on  October 
15, 1999  without  further  notice,  imless 
EPA  receives  adverse  comment  by 
September  15, 1999.  If  we  receive  such 
comment,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  pubUc 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  US  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
Suite  1100,  Boston,  MA  02114.  Copies 
of  the  State  submittal  and  EPA's 
technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment, 
at  the  Office  of  Ecosystem  Protection, 
US  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA,  and  Air  and 
Radiation  Docket  and  Information 
Center,  US  Environmental  Protection 
Agency,  401  M  Street,  SW,  {LE-131), 
Washii^on.  DC  20460.  In  addition,  the 
information  is  available  at  the  Bureau  of 
Air  Management,  Department  of 
Environmental  Protection,  State  Office 
Bmlding,  79  Elm  Street,  Hartford,  CT 
06106-1630. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  C.  Judge,  (617)  918-1045. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  7. 1998,  (63  FR  926)  the 
Environmental  Protection  Agency  (EPA) 
published  a  final  rule  outlining  a 
voluntary  nationwide  clean  car 
program,  designed  to  reduce  smog  and 
other  pollution  from  new  motor 
vehicles.  The  National  LEV  regulations 
allow  auto  manufacturers  to  commit  to 
meet  tailpipe  standards  for  cars  and 
light-duty  trucks  that  are  more  stringent 
than  EPA  can  mandate.  The  regulations 
provided  that  the  program  wovdd  come 
into  effect  only  if  northeastern  States 
and  the  auto  manufacturers  voluntarily 
signed  up  for  it.  On  March  9, 1998  (63 
FR  11374),  EPA  found  that  nine 
northeastern  States  and  23 
manufacturers  had  opted  into  the 
National  LEV  program  and  that  the 
program  is  in  effect.  Now  that  it  is  in 
effect,  NationahLEV  is  enforceable  in 
the  same  manner  as  any  other  federal 
new  motor  vehicle  program.  National 
LEV  will  achieve  significant  air 
pollution  reductions  nationwide.  In 
addition,  the  program  provides 
substantial  harmonization  of  federal  and 
California  new  motor  vehicle  standards 
and  test  procedures,  which  enables 


manujEacturers  to  design  and  test 
vehicles  to  one  set  of  standards 
nationwide.  The  National  LEV  program 
demonstrates  how  cooperative, 
partnership  efforts  can  produce  a 
smarter,  cheaper  program  that  reduces 
regulatory  burden  while  increasing 
protection  of  the  environment  and 
public  health. 

The  National  LEV  program  will  result 
in  substantial  reductions  in  non- 
methane  organic  gases  (NMOG)  and 
nitrous  oxides  (NOx),  which  contribute 
to  unhealthy  levels  of  smog  in  many 
areas  across  the  country.  National  LEV 
vehicles  are  70%  cleaner  than  today's 
model  requirements  under  the  Clean  Air 
Act.  This  volxmtary  program  provides 
auto  manufactiirers  flexibility  in 
meeting  the  associated  standards  as  well 
as  the  opportunity  to  harmonize  their 
production  lines  and  make  vehicles 
more  efficiently.  National  LEV  vehicles 
are  estimated  to  cost  an  additional  $76 
above  the  price  of  vehicles  otherwise 
reqtiired  today,  but  it  is  expected  that 
due  to  factors  such  as  economies  of 
scale  and  historical  trends  related  to 
emission  control  costs,  the  per  vehicle 
cost  will  be  even  lower.  This 
incremental  cost  is  less  than  0.5%  of  the 
price  of  an  average  new  car.  In  addition, 
the  National  LEV  program  will  help 
ozone  nonattainment  areas  across  the 
coimtry  improve  their  air  quality  as  well 
as  reduce  pressure  to  make  further, 
more  costiy  emission  reductions  from 
stationary  industrial  sources. 

Because  it  is  a  voluntary  program. 
National  LEV  was  set  up  to  come  into 
effect,  and  will  remain  in  effect,  only  if 
the  Northeastern  State  and  auto 
manufactiuer  participants  commit  to  the 
program  and  abide  by  their 
commitments.  The  States  and 
manufacturers  initially  committed  to  the 
program  through  opt-in  notifications  to 
EPA,  which  were  sufficient  for  EPA  to 
find  that  National  LEV  had  come  into 
effect.  The  National  LEV  regulations 
provide  that  the  second  stage  of  the 
State  commitments  is  to  be  made 
through  SIP  revisions  that  incorporate 
the  State  commitments  to  National  LEV 
in  State  regulations,  which  EPA  will 
approve  into  the  federally-enforceable 
SIPs.  The  National  LEV  regulations  laid 
out  the  elements  to  be  incorporated  in 
the  SIP  revisions,  the  timing  for  such 
revisions,  and  the  language  (or 
substantively  similar  language)  that 
needs  to  be  included  in  a  SIP  revision 
to  allow  EPA  to  approve  the  revision  as 
adequately  committing  the  State  to  the 
National  LEV  program.  In  today's 
action,  EPA  is  approving  the  National 
LEV  SIP  revision  for  Connecticut  as 
adequately  committing  the  State  to  the 
program.  EPA  expects  to  take  similar 


actions  for  the  othor  States  that  have 
elected  to  join  the  National  LEV 
program  in  the  futxue. 

Connecticut  has  adopted  a  State  clean 
vehicle  program  identical  to  the  CAL 
LEV  program  (without  the  zero  emission 
vehicle  requirements)  pursuant  to 
section  177  of  the  Clean  Air  Act.  The 
State  has  also  modified  that  regulation 
accepting  compliance  with  National 
LEV  as  an  alternative  for  auto 
manufacturers  to  comply  with  the  CAL 
LEV  requirements.  The  State's 
regulation  provides  that  for  the  dmation 
of  the  State's  participation  in  National 
LEV,  manufacturers  may  comply  with 
National  LEV  "or  equally  stringent 
mandatory  federal  standards  in  lieu  of 
compliance  with  a  State  program 
adopted  pursuant  to  section  177.  The 
regulation  accepts  National  LEV  as  a 
compliance  alternative  for  requirements 
applicable  to  passenger  cars,  light-duty 
trucks,  and  medium-duty  trucks 
designed  to  operate  on  gasoline.  The 
regulation  further  provides  that  the 
State's  participation  in  National  LEV 
extends  until  model  year  2006,  if  by 
December  15,  2000,  EPA  adopts 
mandatory  standards  at  least  as 
stringent  as  the  National  LEV  standards 
and  such  standards  would  apply  to  new 
motor  vehicles  beginning  in  model  year 
2004,  2005  or  2006.  If  EPA  does  not 
adopt  such  standards  by  that  date,  the 
State's  participation  in  National  LEV 
would  extend  only  until  model  year 
2004.  llirough  these  regulations, 
Connecticut  has  adequately  committed 
to  the  National  LEV  program,  as 
provided  in  the  final  National  LEV  rule. 

The  final  National  LEV  rule  also 
stated  that  if  States  submitted  SIP 
revisions  containing  language 
substantively  identical  to  the  language 
in  the  regulations  without  additional 
conditions,  and  if  the  submissions  met 
the  Clean  Air  Act  requirements  for 
approvable  SIP  submissions,  EPA  would 
not  need  to  go  through  notice-and- 
conunent  rulemaking  to  approve  the  SIP 
revisions.  In  the  National  L£V 
rulemaking,  EPA  already  provided  full 
opportimity  for  public  comment  on  the 
language  for  the  SIP  revisions.  Thus,  as 
discussed  in  more  detail  in  the  final 
rule,  the  requirements  for  EPA  approval 
are  easily  verified  objective  criteria.  See 
63  FR  936  (January  7, 1998).  While  EPA 
believes  that  it  could  have  appropriately 
approved  the  Connecticut  submission 
without  providing  for  additional  notice 
and  comment,  EPA  nonetheless  decided 
to  take  this  action  as  a  direct  final 
rulemaking,  which  allows  an 
opportiuiity  for  further  public  comment. 
Here,  EPA  is  not  under  a  timing 
constraint  that  would  support  a  shorter 
rulemaking  process,  and  thus  EPA 
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dc  <  ided  there  was  no  need  to  deviate 
^  n  the  Agency's  usual  procedures  for 
approvals. 

I  Afrtion 


PA  has  evaluated  the  submitted  SIP 
r  sion  submitted  by  Connecticut  and 
B  determined  that  it  is  consistent  with 
th^  EPA  National  LEV  regulations  and 
m^fts  the  section  110  requirements  for 
SIPl  approvals.  Therefore,  EPA  is 
apttroving  the  Connecticut  low  emission 
vehicle  rule  as  submitted  on  February  7, 
19te  and  February  18, 1999,  into  the 
Cd^ecticut  SIP. 
EfA  is  publishing  this  action  without 
ar  proposal  because  the  Agency 
V8  this  as  a  noncontroversial 
idment  and  anticipates  no  adverse 
coiiments.  However,  in  the  "Proposed 
Rul4s"  section  of  this  Federal  Register 
pub^cation.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
prcl^osal  to  approve  the  SIP  revision  if 
adverse  comments  are  filed.  This  rule 
will  I  be  effective  October  15, 1999 
without  further  notice  unless  the 
Agency  receives  adverse  comment  by 
Sep^mber  15, 1999. 

llEPA  receives  adverse  comment, 
EPAi  will  publish  a  timely  withdrawal  in 
thej^ederal  Roister  informing  the 
puMc  that  the  rule  will  not  take  effect. 
EPa  will  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  onstitute  a  second  comment  period 
on  tois  action.  Any  parties  interested  in 
conbnenting  must  do  so  at  this  time. 

Npthing  in  this  action  should  be 
construed  as  permitting  or  establishing 
a  piiacedent  for  any  future  request  for 
revMon  to  any  State  Implementation 
PlanJ  Each  request  for  revision  to  the 
Stat0  implementation  plan  shall  be 
coni^dered  separately  in  light  of  specific 
teclmical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statuary  and  regulatory  requirements. 

n.  Awninistrative  Requirements 

A.  Ebiecutive  Order  12866 

)  Office  of  Management  and  Budget 
(OMf^)  has  exempted  this  regulatory 
actiot  bom  Executive  Order  (E.O.) 
128dj,  entiUed  "Regulatory  Planning 
and  Review." 

B.  EJtlcutive  Order  12875 

Uxfjier  E.O.  12875,  EPA  may  not  issue 
a  relation  that  is  not  required  by 
statiite  and  that  creates  a  mandate  upon 
a  Stajtie,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  fubds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
govermnents,  or  EPA  consults  with 
thos^  |govemments.  If  EPA  complies  by 


consulting,  E.O.  12875  requires  EPA  to 
provide  to  the  0MB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local,  and  tribsJ  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
govenunents  that  does  not  already  exist 
as  a  matter  of  State  law.  EPA  is  simply 
approving  a  State  regulation  imder  the 
Clean  Air  Act.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
12875  do  not  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  E.O.  13045 
because  it  is  not  "economically 
significant"  as  defined  under  E.  O. 
12866,  and  does  not  involve  an  action 
that  addresses  enviromnental  or  safety 
risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incvured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments,  ff  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 


prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
govermnents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regidatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smaU  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co..  v. 
U.S.  EPA,  427  U.S.  246.  255-66  (1976); 
42  U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
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aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objective 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significmitly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  this  final 
approval  action  does  not  include  a 
Fedfflral  mandate  that  may  residt  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local.  Jir  tribal 
governments  in  the  aggregate,  or  to  the 
private  sectcH'.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private^sector. 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seg.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  infbrmatioiLto  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  FedBral  R^jstor.  Tlus  rule  is  not  a 
"maJOT  rule"  as  defined  by  5  U.S.C. 
804(2). 


H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  15. 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  commmt  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  SnlilBCts  i&  40  CFR  Fait  52 

Enviromnental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  hicorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  )uly  28. 1999. 
JohnP.DeVillarm.^ 

Reffonal  Admiitistiator,  Region  I. 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART52-{AMENDED] 

1.  The  authority  dtatibn  for  part  52 
continues  to  read  as  follows: 

AaOwity:  42  U.S.C.  7401  et  seq. 

SubfMrt  H— Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(79)  to  read  as 
follows: 


fS2.370    MMitMcaHon  Off  plan 

(c)*  *  * 

(79)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  February 
7. 1996  and  February  18, 1999. 

(i)  Incorporation  by  reference. 

(A)  Connecticut  r^ulation  section 
22a-l  74-36,  entitled  "Low  Emission 
Vehicles"  as  dated  and  effective  by        . 
determination  of  the  Secretary  of  State 
on  December  23, 1994. 

(B)  Connecticut  regulation  section 
22a-174-36(g),  entitled  "Alternative 
Means  of  Compliance  via  the  National 
Low  Emission  Vehicle  (LEV)  Program" 
as  dated  and  effective  by  determination 
of  the  Secretary  of  State  on  January  29, 
1999. 

(ii)  Additional  material 

(A)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  February  7. 1996  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan  for  the  Low 
Emission  Vehicle  program. 

(B)  Letter  from  the  Connecticut 
Department  of  Envfronmental  Protection 
dated  February  18, 1999  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan  for  the  National 
Low  Emission  Vehicle  program  to  be  a 
compliance  option  under  the  State's 
Low  Emission  Vehicle  Program. 

3.  In  §  52.385.  Table  52.385  is 
amended  by  adding  new  entries  in  State 
citations  for  Section  22a-l  74-36, 
entitled  "Low  Emission  Vehicles"  and 
Section  22a-174-36(g),  entitled 
"Alternative  Means  of  Compliance  via 
the  National  Low  Emission  Vehicle 
(LEV)  Program"  to  read  as  follows: 

152.385    EPA    approved  Connecticut 
Regulations 


Table  52.385— EPA-Approved  Rules  and  Regulations 


Connecticut 

state 

citation 


TWal 


Date 
adopted 
by  State 


Date  ap- 
proved by 
EPA 


Federal 
Register 
citation 


52.370 


Comments/ description 


22a-174-a6  Low  Emission  Vehicles 


22a-174-36(g)  ..  Alternative  Means  ot  Compilance  via 
the  National  Low  Emission  Vehi- 
cle (LEV)  Prof^am. 


12/23/94 

August 

[Insert  FB 

16. 

citation 

1980. 

from 
pub- 
lished 
date]. 

1/29«9... 

August 

[Insert  FR 

16. 

citation 

1989. 

from 
pub- 
lished 
date]. 

(c)(79)  ....    Approval  of  Low  Emission  Vehicle 
Program. 


(c)(79)  ....  Approval  of  AHemative  Means  of 
Compliance  via  the  National  Low 
Emission  Vehicle  (LEV)  Program 
for  the  "CaKfomia"  low  emission 
vehicle  program  adopted  above. 


40 


age^y: 

Age 

AC 

SUI 


State 

Agei 

Chi< 

d( 

avail^ 

busi] 

(Plot 

(312 

Regii 

FOR 

Christ 

Sectiiji: 

Air  aiii 

States 


(ppnnecticut 

state 

citation 


Federal  Regirter/Vol.  64,  No.  157/Monday.  August  16.  1999/Rules  and  Regulations 


44415 


Table  52.385— EPA-Approved  Rules  and  Regulations— Continued 


Dates 


Title/ 
subject 


Federal 


Date         Date  ap-       Register        52.370 
adopted      proved  by      citation 
by  State         *""* 


Comments/  description 


EPA 


[FR I  loc.  9»-21004  Filed  8-13-99;  8:45  am] 
BIIJLMG  CODE  6660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGfiNCY 

40  ^FR  Part  52 
IWlij-01-7322«;  FRL-6414-7] 

ApiMoval  and  Promulgation  of 
Impl^mantation  Plans;  Wisconsin 

AGEMcy:  Environmental  Protection 

A^Hcy  (EPA). 

ACTON:  Direct  final  rule. 


SUM|iARY:  We  are  approving  a  site- 
spedific  revision  to  the  Wisconsin  sulfm' 
diojtide  (SO2)  State  Implementation 
PlanrSIP)  SIP  for  Murphy  Oil  located  in 
Superior,  Wisconsin.  The  Wisconsin 
Department  of  Natiual  Resources 
(WDNR)  submitted  this  SIP  revision  on 
Febcuary  26, 1999  in  response  to  a 
requast  for  an  alternate  SO2  emission 
limitation  by  Murphy  Oil.  The  rationale 
for  t^  approval  and  other  information 
are  provided  in  this  document. 
DATK:  This  action  is  effective  on 
Octoft|er  15, 1999  without  further  notice, 
unles^  EPA  receives  relevant  adverse 
ients  by  September  15, 1999.  If 
se  comments  are  received,  EPA 
ublish  a  timely  withdrawal  of  the 
i  final  rule  in  the  Federal  Register 
infonning  the  public  that  the  rule  will 
not  tftke  effect. 

ADDflJQSSES:  Written  comments  may  be 
mailed  to:  Carlton  Nash,  Chief, 
Regulation  Development  Section,  Air 
Progiams  Branch  {AR-18J),  United 
Statebj  Environmental  Protection 
AgenkW,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  Copies  of  the 
documents  relevant  to  this  action  are 
availtple  for  inspection  during  normal 
busiqoss  hours  at  the  above  address. 
(Pleaie  telephone  Christos  Panos  at 
(312)  353-8328,  before  visiting  the 
Regian  5  office.) 

FOR  FURTHER  INFORMATKM  CONTACT: 

Christos  Panos,  Regulation  Development 
Section,  Air  Programs  Branch  {AR-18J), 
Air  and  Radiation  Division,  United 
States  Environmental  Protection 
Ageniy,  Region  5,  77  West  Jackson 


Boulevard,  Chicago,  Illinois  60604, 
(312)  353-8328. 

SUPPLEMENTARY  INFORMATION:  This 
supplementary  information  section  is 
organized  as  follows: 

A.  What  Action  Is  EPA  Taking  Today? 

B.  Why  Was  this  SIP  Revision  Submitted? 

C.  Why  Can  We  Approve  this  Request? 

D.  What  Is  the  Background  for  this 

Rulemaking? 

A.  What  Action  Is  EPA  Taking  Today? 

We  are  approving  WDNR's  February 
26, 1999  request  for  a  site-specific 
revision  to  the  Wisconsin  SO2  SIP. 
Specifically,  we  are  approving:  (A)  the 
SO2  emission  limits  contained  in 
Wisconsin  Air  Pollution  Control 
Operation  Permit  No.  95-SDD-120-OP, 
issued  by  the  WDNR  to  Murphy  Oil, 
USA  on  February  17, 1999;  and  (B)  a 
modeled  attainment  demonstration 
assessing  the  impact  of  the  alternate  SO2 
limits  for  Murphy  Oil,  located  in 
Superior  (Douglas  County),  Wisconsin. 

B.  Why  Was  this  SIP  Revision 
Submitted? 

Murphy  Oil  owns  and  operates  a 
petroleum  refinery  in  Superior, 
Wisconsin.  The  categorical  statewide 
emission  limit  that  we  had  approved  on 
May  21, 1993  for  petroleum  refineries  is 
0.8  pounds  of  SO2  per  million  British 
Thermal  Units  (Ibs/MMBTU).  Also 
included  in  oiu  May  21, 1993  final 
approval  of  Wisconsin's  Statewide  SO2 
rulers  was  NR  417.07(5),  which 
established  the  State's  procedures  for 
sources  to  obtain  alternate  emission 
limitations.  However,  in  both  our 
January  2, 1992  proposed  rulemaking 
and  our  May  21, 1993  final  action,  we 
noted  that  Wisconsin  had  to  submit  for 
approval  all  relaxed  State  limits  as  site- 
specific  SIP  revisions  pursuant  to 
section  110  of  the  Clean  Air  Act.  We 
fdso  stated  that  any  previous  SIP 
limitations  would  remain  in  effect  and 
enforceable  until  we  approved  the 
proposed  relaxed  limitations  into  the 
SO2  SIP. 

Both  our  alternative  emission  limit 
requirements  and  WDNR's  NR  417.05(5) 
require,  among  other  things,  that  before 
an  alternate  emission  limit  can  be 
approved,  it  must  be  demonstrated  that 
the  proposed  alternate  limit  will  not 


delay  attainment  or  prevent 
maintenance  of  the  applicable  National 
Ambient  Air  Quality  Standards 
(NAAQS).  Additionally,  the  federal 
requirement  limits  the  demonstration  to 
no  more  than  75  percent  of  the  NAAQS. 
Murphy  Oil  has  requested  an  alternate 
emission  limit  of  3.0  Ibs/MMBTU  for 
any  combustion  imit  when  combusting 
#6  fuel  oil.  The  WTiNTi  air  quality 
modeling  evaluates  this  alternate  limit 
in  comparison  to  the  SO2  NAAQS. 
Additional  information  is  available  in 
our  June  6, 1997  Technical  Support 
Dociunent  (TSD). 

C  Why  Can  We  Approve  This  Request? 

We  are  approving  the  current  SIP 
submittal  as  a  Direct  Final  Federal 
Register  document  because  the  source 
has  followed  the  procedures  of 
Wisconsin  State  Rule  NR  417.07(5)  for 
obtaining  alternate  emission  limits, 
which  we  approved  on  May  21,  1993  at 
58  FR  29538.  Our  June  7. 1999  TSD 
contains  details  of  the  criteria  Murphy 
Oil  met  to  have  the  alternate  emission 
limit  approved.  The  State  submitted 
modeling  results  incorporating  the  3.0 
Ibs/MMBTU  proposed  alternative  limit 
for  two  separate  operating  options,  one 
with  lower  SO2  emission  limits  and 
another  with  higher  SO2  emission 
limits.  The  NAAQS  for  SO2  consist  of  a 
3-hoiu  level  of  1300  micrograms  per 
cubic  meter  (ng/m^),  a  24-hour  level  of 
365  ng/m^  and  an  annual  arithmetic 
mean  of  80  \ig/m^.  Modeling  results 
torn  the  option  with  the  highfer  SO2 
emission  limits,  combined  with 
background  concentrations,  show  a  3- 
hour  concentration  of  642.0  jig/m^  (49.4 
percent  of  NAAQS),  a  24-hour 
concentration  of  211.4  ng/m^  (57.9 
percent  of  NAAQS)  and  an  annual 
concentration  of  24.1  jig/m^  (30.1 
percent  of  NAAQS).  Therefore,  the 
modeling  results  for  both  options  show 
that  the  NAAQS  for  SOi  will  be  attained 
at  the  required  75  percent  level. 

D.  What  Is  the  Background  for  This 
Rulemaking? 

On  April  26, 1984  we  notified  the 
Governor  of  Wisconsin  that  the 
Wisconsin  SO2  SIP  was  inadequate  to 
ensure  the  protection  of  the  primary  and 
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secondary  SCb  NAAQS.  The  State 
responded  to  the  notice  of  SIP 
deficiency  with  a  Statewide  SO2 
emission  limitations  rule  (MR  417.07). 
On  January  2. 1992  at  57  FR  25,  we 
proposed  to  approve  the  majority  of 
Wisconsin's  Statewide  SO2  rules.  A 
final  approval  of  the  majority  of  NR 
417.07  was  published  on  May  21, 1993 
at  58  FR  29538  [we  took  no  action  on 
NR  417.07(2)(e)  and  NR  417.07(2)(f)]. 

As  allowed  under  NR  417.07(5). 
Murphy  Oil  initially  submitted  a  request 
for  an  alternate  SO2  emission  limit  in 
1985  and  proposed  the  first  alternate 
SO2  emission  limitations  in  1986.  The 
WDNR  concluded  in  an  August  1988 
memorandum  that  Murphy  Oil's  request 
for  an  alternate  SO2  emission  limit  was 
approvable.  However,  the  State  did  not 
proceed  at  that  time  to  propose  an 
operating  permit  incorporating  the 
alternate  emission  limit  or  to  request 
public  input  on  the  proposed  alternate 
emission  limit,  as  required  by  the  State 
rule. 

EPA  Action 

In  this  rulemaking  action,  EPA 
approves  the  SO2  emission  limits  in 
Wisconsin  Air  Pollution  Control 
Operation  Permit  No.  95-SDD-120-OP, 
issued  by  the  WDNR  to  Murphy  Oil 
USA  on  February  17, 1999,  and  the 
modeled  attainment  demonstration 
using  the  alternate  SO2  limits  for 
Mxuphy  Oil  in  Superior  (Douglas 
County),  Wisconsin.  The  EPA  is 
publisbJng  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication,  the 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  State  Plan  should  relevant 
adverse  comments  be  filed.  This  rule 
will  be  effective  October  15, 1999 
without  further  notice  unless  relevant 
adverse  comments  are  received  by 
September  15, 1999.  If  EPA  receives 
such  comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  nile 
based  on  the  proposed  action.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  15, 
1999. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futuro 


implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entitied 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 
those  governments.  Today's  rule  does 
not  create  a  mandate  on  State,  local  or 
tribal  governments.  The  rule  does  not 
impose  any  enforceable  duties  on  these 
entities.  Accordingly,  the  requirements 
of  section  1(a)  of  E.0. 12875  do  not 
apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  fiom 
Envirorunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  phmned-regulatian  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  considts  with 
those  governments. 


Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  and  does  not 
impose  substantial  direct  compliance 
costs  on  those  communities. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  600  et  seq.,  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  si^ficant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  SIP  approvals  imder  section 
110  and  subchapter  I,  part  D,  of  the  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  impact  on  small  entities. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  imder  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  from  basing  its  actions 
concerning  SIPs  on  8U(±  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-«6  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  federal  mandate  that  may 


res  tit  in  estimated  costs  of  $100  million 
or  ^ore  to  either  state,  local,  or  tribal 
goi^^mments  in  the  aggregate,  or  to  the 
priiiiate  sector.  This  federd  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
adtUtional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
resmt  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

iPle  Congressional  Review  Act,  5 
U.S.q.  801  et  seq.,  as  added  by  the  Small 
Budikiess  Regulatory  Enforcement 
Fai^ess  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agenicy  promulgating  the  rule  must 
sub^iit  a  rule  report,  which  includes  a 
copjj»  of  the  rule,  to  each  House  of  the 
Congress  and  to  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Coi^troller  General  of  the  United 
Stat*  prior  to  publication  of  the  rule  in 
the  Bederal  Roister.  A  major  rule 
can^t  take  effect  until  60  days  after  it 
is  ptdilished  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defiried  by  5  U.S.C.  804(2). 

H.  Piatitions  for  Judicial  Review 

Vbdet  section  307(b)(1)  of  the  Act, 
petiUons  for  judicial  review  of  this 
actiMi  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circijit  by  October  15, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affecif  the  finality  of  this  rule  for 
purti(^ses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  ji^^cial  review  may  be  filed,  and 
shall  hot  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(l))(2)). 

List  *f  Subjects  in  40  CFR  Part  52 

En^^nmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requinements.  Sulfur  dioxide. 

Dat^l:  July  22.  1999. 
Jerri-itone  Garl, 
Actinkmegional  Administrator.  Region  5. 

Titlt  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52,  is 
amenk^ed  as  follows: 

PARJ 152-APPROVAL  AND 
PROMULGATION  OF 
IMPLfiMENTATION  PLANS 

1.  T  le  authority  citation  for  part  52 
contii^ies  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(99)  to  read  as 
follows: 

f  52^570    identification  of  plan. 

*        *        *        *        • 

(c)  *  *  * 

(99)  On  February  26, 1999,  the  State 
of  Wisconsin  submitted  a  site-specific 
revision  to  the  sulfur  dioxide  (SO2)  SIP 
for  Murphy  Oil  USA  located  in  Superior 
(Douglas  County),  Wisconsin.  This  SIP 
revision  was  submitted  in  response  to  a 
January  1, 1985,  request  for  an  alternate 
SO2  emission  limitation  by  Murphy  Oil, 
in  accordance  with  the  procedures  of 
Wisconsin  State  Rule  MR  417.07(5)  for 
obtaining  alternate  emission  limits,  as 
was  approved  by  EPA  in  paragraph 
(c)(83)  of  this  section, 
(i)  Incorporation  by  reference. 
(A)  AIR  POLLUTION  CONTROL 
OPERATION  PERMIT  NO.  95-DD-120- 
P,  issued  by  the  Wisconsin  Department 
of  Natural  Resources  (UDNTv)  to 
Miirphy  Oil  USA  on  February  17, 1999. 
(ii)  Additional  material. 
(A)  Analysis  and  Preliminary 
Determination  for  the  Proposed 
Operation  Permit  for  the  Operation  of 
Process  Heaters  and  Processes  Emitting 
Sulfur  Dioxide  for  Murphy  Oil, 
performed  by  the  WDNR  on  September 
18, 1998.  This  dociunent  contains  a 
source  description,  analysis  of  the 
alternate  emission  liinitation  request, 
and  an  air  quality  review,  which 
includes  the  results  of  an  air  quality 
modeling  analysis  demonstrating 
modeled  attainment  of  the  SO2  NAAQS 
using  the  alternate  emission  limit  for 
Murphy  Oil. 

[FR  Doc.  99-21000  Filed  8-13-99;  8:45  am) 
BILUNG  CODE  65<0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH039-7166a;  A-1-FRL-6416-2] 

Approval  arxJ  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  General  Conformity 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  New 
Hampshire's  General  Conformity  Rule, 
incorporating  it  into  the  State 
Implementation  Plan  (SIP). 
DATES:  This  direct  final  rule  takes  effect 
on  October  15, 1999  without  further 
notice,  unless  EPA  receives  adverse  or 
critical  comments  by  September  15, 


1999.  If  EPA  does  receive  adverse 
comments,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  You  may  mail  comments  to 
Susan  Studlien,  Deputy  Director.  Office 
of  Ecosystem  Protection.  EPA  Region  1 
(CAA),  One  Congress  Street,  Suite  1100 
(CAA),  Boston,  MA  02114.  You  may 
also  email  comments  to 
caims.matthew@epa.gov. 

You  may  review  copies  of  the  relevant 
docxunents  to  this  action  by 
appointment  during  normal  business 
hours  at  the  Office  Ecosystem 
Protection,  EPA  Region  1,  One  Congress 
Street,  Boston,  Massachusetts;  the  Air 
and  Radiation  Docket  and  Information 
Center,  USEPA,  401  M  .Street,  S  W  . 

(LE-131),  Washington,  DC;  and  the  Air 
Resources  Division,  Department  of 
Environmental  Services,  64  North  Main 
Street,  Concord,  New  Hampshire. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Cairns  at  617-918-1667  or 
caims.matthew@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
section  is  oi^anized  as  follows: 
What  action  is  EPA  taking  today? 
What  is  General  Conformity? 
Where  does  General  Conformity  apply? 
Who  must  follow  General  Conformity? 
How  does  General  Conformity  differ  &x»m 

Transportation  Conformity? 
What  did  New  Hampshire  submit  to  EPA  for 

approval? 
Why  did  New  Hampshire  have  to  develop  its 

ovra  General  Conformity  Rule? 
Why  must  New  Hampshire's  Rule  be 

federally  enforceable?  *• 

How  does  New  Hampshire's  Generaf 

Conformity  Rule  meet  the  requirements  of 

a  federally  enforceable  General  Conformity 

Rule?  ' 

Does  New  Hampshire's  General  Conformity 

Rule  differ  from  the  Federal  General 
-    Conformity  rule? 
How  does  General  Conformity  affect  air 

quality  in  New  Hampshire? 
Where  can  I  get  copies  of  the  New  Hampshire 

General  Conformity  Rule? 
What  is  the  process  for  EPA's  approval  of 

these  SIP  revisions? 

What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  New  Hampshire's 
General  Conformity  Rule,  incorporating 
it  into  the  State  Impletmentation  Plan 
(SIP).  This  action  makes  New 
Hampshire's  General  Conformity  Rule 
federally  enforceable. 

What  is  General  Qpnfbnnity? 

General  Conformity  is  a  safeguard  that 
no  action  by  the  Federal  government 
interferes  with  a  SIP's  protection  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  Under  General  Conformity, 
any  action  by  the  Federal  government 
cannot: 
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•  Cause  or  contribute  to  any  new 
violation  of  any  standard  in  any  area; 

•  Interfere  with  provisions  in  the 
appUcable  SIP  for  maintenance  of  any 

standard; 

•  Increase  the  frequency  or  severity  of 

any  existing  violation  of  any  standard  in 

any  area;  or 

•  Delay  timely  attainment  of  any 
standard  of  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area. 

General  Conformity  is  a  requirement 
of  section  1 76(c)  of  the  Clean  Air  Act 
Amendments  of  1990  (CAA). 

Wlwra  Doea  General  Conformity 
ApplyT 

General  Conformity  applies  in  all 
nonattainment  areas  and  maintenance 
areas  for  all  the  criteria  pollutants  under 
the  CAA:  carbon  monoxide  (CO),  lead 
(Pb).  nitrogen  dioxide  (NO2),  ozone  (O3). 
particulate  matter  (PM).  and  sulfur 
dioxide  (SO2).  It  applies  to  Federal 
actions  which  produce  reasonably 
foreseeable  direct  and  indirect 
emissions  of  criteria  pollutants  or  their 
precursors. 

Who  Most  Follow  General  Conformity? 

All  Federal  government  agencies  must 
follow  General  Conformity  rules.  The 
General  Conformity  rule  establishes 
thresholds  for  triggering  a  conformity 
analysis.  These  rules  and  the 
requirements  for  a  conformity  analysis 
appear  in  detail  in  40  CFR  51.851  and 
93.151. 

How  Does  General  Confimnity  Di£fer 
From  TranspcHtation  Conformity? 

Transportation  Conformity  applies  to 
transportation  plans,  programs,  and 
projects  funded  or  approved  by  the 
Federal  Highway  Administration  or  the 
Federal  Transit  Administration  or 
recipients  of  fund  from  those  agencies. 
General  Conformity  applies  to  all  other 
Federal  actions.  When  both 
Transportation  Conformity  and  General 
Conformity  apply  to  an  action,  if  a 
transportation  plan,  program,  or  project 
meets  the  requirements  of  the 
Transportation  Conformity  rules  in  40 
CFR  part  51,  subpart  T  and  40  CFR  part 
93,  subpart  A,  it  is  considered  to  meet 
the  requirements  of  General  Conformity. 

What  Did  New  Hampshire  Submit  to 
EPA  for  Approval? 

New  Hampshire  submitted  its  General 
Conformity  Rule,  titled  "Chapter  Env-A 
1500— Conformity,  Part  Env-A  1502— 
Conformity  of  General  Federal  Actions," 
to  EPA  on  July  10, 1996  as  a  revision  to 
its  SIP.  The  SIP  revision  for  this  rule 
incorporates  by  reference  appropriate 
sections  of  40  CFR  part  51,  subpart  W 


and  thereby  estabUsbes  General 
Conformity  criteria  and  procedures  in 
the  New  Hampshire  SIP. 

Why  Did  New  Hampshire  Have  to 
Develop  Its  Own  General  Conformity 
Rule? 

The  CAA  requires  each  State  to 
develop  rules  to  implement  the  General 
Conformity  rule.  (See  40  CFR  51.851 
and  93.151.)  EPA  believes  that  the 
Federal  government  does  not  have  the 
primary  responsibility  for  achieving 
clean  air  goals;  Congress  assigned  that 
responsibility  to  State  and  local 
agencies.  Therefore,  each  State  must 
submit  a  revised  SIP  that  includes 
General  Conformity  criteria  and 
procedmes  that  are  consistent  with  the 
General  Conformity  rule.  These  criteria 
lequire  that  State  Rules  must  be  at  least 
as  stringent  as  the  requirements 
specified  in  EPA's  General  Conformity 
rule.  Furthermore,  that  they  can  only  be 
more  stringent  if  they  apply  equally  to 
Federal  and  non-federal  entities.  ■ 

Why  Must  New  Hampshire's  Rule  Be 
Federally  Enforceable? 

New  Hampshire's  General  Conformity 
SIP  revision  enables  the  State  of  New 
Hampshire  to  implement  and  enforce 
the  Federal  General  Conformity  rules  in 
New  Hampshire's  nonattainment  and 
maintenance  areas  at  the  State  and  local 
level.  By  approving  New  Hampshire's 
Rule  into  the  SIP,  EPA  also  gains  the 
authority  to  enforce  the  Federal  General 
Conformity  rules  and  New  Hampshire's 
General  Conformity  Rule  at  the  Federal 
level. 

How  Does  New  Hampshire's  General 
Conformity  Rule  Meet  the 
Requirements  of  a  Federally 
Enforceable  General  Conformity  Rule? 

Section  110  of  the  CAA  requires  each 
State  to  adopt  and  submit  to  EPA  a  plan 
providing  for  the  implementation, 
maintenance,  and  enforcement  of  air 
quality  standards  and  control  programs. 

The  New  Hampshire  Office  of 
Legislative  Services  has  determined  that 
this  SIP  revision  will  be  enforceable 
under  the  Laws  of  New  Hampshire,  RSA 
125-C:4  Rulemaking  Authority; 
Subpoena  Power.  This  law  states  in 
part,  "The  director  shall  adopt  rules, 
subject  to  the  written  approval  of  the 
commissioner,  under  RSA  541-A, 
relative  to: 

(a)  The  prevention,  control, 
abatement,  and  limitation  of  air 
pollution,  including,  but  not  limited  to, 
open  air  soiut:e  pollution,  mobile  source 
pollution,  and  stationary  source 
pollution,  and 

(b)  Primary  and  secondary  ambient  air 
quality  standards." 


Does  New  Hampehire's  General 
Conformity  Rule  INfier  From  the 
Fedval  General  Conformity  Rule? 

New  Hampshire  has  incorporated  the 
Federal  General  Conformity  rule  by 
reference,  so  New  Hampshire's  rule  is 
no  more  stringent  that  the  Federal  rule 
and  does  not  impose  any  additional 
controls  on  non-federal  entities. 

How  Does  General  Confiwmity  Affect 
Air  Quality  in  New  Hampshire? 

If  New  Hampshire  did  not  take  steps 
to  avoid  pollution,  air  quality  in  New 
Hampshire  would  be  degraded.  The 
principle  behind  General  Conformity  is 
that  the  agency  that  sponsors  or 
supports  an  activity  is  in  the  best 
position  to  limit  the  adverse  air  quality 
impacts  of  that  activity.  General 
Conformity  is  designed  to  hold  those 
with  the  responsibility  for  a  project 
accountable  for  the  emissions  that  result 
from  that  project.  The  ultimate  goal  is  to 
prevent  actions  that  the  Federal 
government  supports  from  undermining 
State  efforts  to  achieve  and  maintain 
clean  air  in  a  cost-effective  manner. 

Where  Can  I  Get  Copies  of  the  New 
Hampshire  General  Conformity  Rule? 

As  stated  in  the  ADDRESSES  section 
above,  you  may  review  copies  of  the 
New  Hampshire  General  Conformity 
Rule  by  appointment  during  normal 
business  hoiirs  at  the  Office  Ecosystem 
Protection,  EPA  Region  1,  One  Congress 
Street,  Boston,  Massachusetts;  the  Air 
and  Radiation  Docket  and  Information 
Center,  USEPA,  401  M  Street,  S.W.. 
(LE-131),  Washington.  DC;  and  the  Air 
Resources  Division,  Department  of 
Environmental  Services,  64  North  Main 
Street,  Concord,  New  Hampshire.  You 
may  also  view  a  copy  of  the  New 
Hampshire  General  Conformity  Rule  via 
the  Internet  at  http://www.state.nh.us/ 
des/ard/enval  502  .pdf . 

What  Is  the  Process  for  EPA's  Approval 
ofThese  SIP  Revisions? 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  also  publishing  a  separate 
dociunent  that  will  serve  as  the  proposal 
to  approve  this  SIP  revision  should  we 
receive  relevant  adverse  comments.  This 
action  will  be  effective  October  15, 1999 
without  further  notice  unless  we  receive 
relevant  adverse  comments  by 
September  15, 1999. 

H  EPA  does  receive  adverse 
comments,  we  will  withdraw  the  direct 
final  rule  and  publish  a  notice  that  the 
rule  will  not  take  effect.  We  will  then 


1  ( spond  to  all  public  comments 
1  f  ceived  in  a  subsequent  final  rule 
I N  ised  on  the  proposed  rule.  The  EPA 
X  \i  ill  not  institute  a  second  comment 
I K  iriod  on  the  proposed  rule.  If  you  are 
ic  terested  in  commenting  on  this  action, 
3 « »u  should  do  so  at  this  time.  If  no  such 
c  ( nunents  are  received,  you  should 
Ii  ^w  that  this  rule  will  be  effective  on 
(krtober  15, 1999  and  no  further  action 
*  r  ill  be  taken  on  the  proposed  rule. 

^'  Iministrative  Requirements 

Executive  Orders  12866  and  13045 
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The  Office  of  Management  and  Budget 
(( BylB)  has  exempted  this  regulatory 
a:  don  bom  E.O.  12866  review. 

rhe  final  nde  is  not  subject  to 
E « ecutive  Order  13045,  entitled 
"Protection  of  Children  from 
Eaviioumental  Health  Risks  and  Safety 
Riiks,"  because  it  is  not  an 
"  jconomically  significant"  action  imder 
Eigecutive  Order  12866. 

Bi  Executive  Order  12875 

Jnder  E.0. 12875,  EPA  may  not  issue 
Sulation  that  is  not  required  by 
Lite  and  that  creates  a  mandate  upon 
ate,  local,  or  tribal  government, 
pss  the  Federal  government  provides 
tl^«i  funds  necessary  to  pay  the  direct 
c(  1  npliance  costs  incurred  by  those 
gp^  remments.  If  the  mandate  is 
u^iunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
cqiksultation  with  representatives  of 
a^^ed  State,  local,  and  tribal 
governments,  the  natiu^  of  their 
ccncems,  copies  of  written 
ccpmunications  from  the  governments, 
ani4  a  statement  supporting  the  need  to 
is8«e  the  regulation.  In  addition,  E.O. 
12975  requires  EPA  to  develop  an 
e^rtive  process  permitting  elected 
ofmnals  and  other  representatives  of 
Stf  te,  local,  and  tribal  governments  "to 
prmdde  meaningful  and  timely  input  in 
thfjdevelopment  of  regulatory  proposals 
co^ijtaining  significant  unfunded 
m^^dates."  Today's  rule  does  not  create 
a  i^i^date  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
anyj  enforceable  duties  on  these  entities. 
Adjordingly,  the  requirements  of 

Son  1(a)  of  E.O.  12875  do  not  apply 
to  uis  rule. 

C.  ^ecutive  Order  13084 

ader  E.O.  13084,  EPA  may  not  issue 
^Tilation  that  is  not  required  by 
^  |ite,  that  significantly  affects  or 
unjduely  affects  the  communities  of 
Inqi^  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
cosis  on  those  communities,  unless  the 
Federal  government  provides  the  funds 


necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiu'e 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regiilation.  In  addition,  representatives 
of  Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Regulatory  Flexibility 

The  Regulatory  Flexibifity  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  sigmficant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  apj)rovals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  sigmficant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Uniort  Electric  Co.,  v. 
U.S.  EPA,  427  U.S.  246,  255-66  (1976); 
42  U.S.C.  7410(a)(2). 

E.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 


local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203         ' 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenunents  that  may  be  sigmficantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  aud  iiuposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fixjm  this  action. 

F.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  willljubmit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

G.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  15, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afi^  the  finahty  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 
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litt  of  Snbjecti  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference,  hitergovemmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements,  Sulfur 
dioxide. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Hampshire  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1. 
1982. 

Dated:  July  28, 1999. 
JohnP.DeVillaiB, 
Reffonal  Administrator,  Region  1. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows:  ' 


PAFIT  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  EE— N«w  Hampthira 

2.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(63]  to  read  as 
follows: 

152.1520   Mentifteatlonofplan. 

•        »«*•* 

(c)  *  *  • 

(63)  Revisions  to  the  State 
Implementation  Plan  Submitted  by  the 
New  Hampshire  Department  of 
Environmental  Services  on  July  10, 
1996. 

(i)  Incorporation  by  reference. 


(A)  Letter  from  the  New  Hampshire 
Department  of  Environmental  Services 
dated  July  10, 1996  submitting  a 
revision  to  the  New  Hampshire  State 
Implementation  Plan. 

(B)  Part  Env-A  1502  of  Chapter  Env- 
A  1500  of  the  New  Hampshire  Code  of 
Administrative  Rules  titled  "Conformity 
of  General  Federal  Actions,"  adopted  in 
the  State  of  New  Hampshire  on  April 
25, 1996. 

For  the  State  of  New  Hampshire 

3.  hi  §  52.1525,  Table  52.1525  is 
amended  by  adding  at  the  end  of  the 
table  a  new  state  citation  for  Conformity 
of  General  Federal  Actions  to  read  as 
follows: 

$52.1525    EPA-approved    N«w  Hampshire 
Stat*  regulations^ 


Table  52.1525— EPA-Approved  Rules  and  Regulations— New  Hampshire 


Title/subiect 


State  citation 
chapter 


Date 

adopted  by 

State 


Date  ap- 
proved t>y 
EPA 


Federal  Register 
citation 


52.1520 


Commerrts 


Confomiity  of  General  Federal 
Actions. 


CH  Env-A 
1500.  Part 
Env-A  1502. 


April  19, 


August  16,         [Insert  FR  citation  from  pub-        c(63) 
1999.  lished  date). 


[FR  Doc.  99-21002  Filed  8-13-99;  8:45  am] 
■UJNO  CODE  «M-60-P 

ENVmOtMENTAL  PROTECTION 
AGENCY 

40CFRPart«2 

[FRL-6421-0] 

Approval  and  Promulgation  of  Stata 
Plana  tor  Daaignatod  FaclUtiaa  and 
PoNulanta;  North  Dahola;  Control  of 
Emiaalona  From  Existing  HoapRaV 
Madteal/lnfactloua  Waata  Indnaratora; 
Corroctlon 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Correcting  dmendments. 

summary:  This  action  makes 
typographical  corrections  to  the  final 
regulations  (FRLr-6340-6).  which  were 
published  in  the  Federal  Register  of 
Thursday  May  13, 1999,  (FR  Doc.  99- 
12001).  The  regulations  related  to  North 
Dakota's  Hospital/Medical/Infectious 
Waste  Incinerator  (HMIWI)  111(d)  state 
plan. 

DATES:  This  correcting  amendment  is 
effective  on  August  16, 1999. 


RW  FURTHER  INFORMATION  CONTACT: 
Kathleen  Paser,  Region  8,  Office  of  Air 
and  Radiation,  at  (303)  312-6526. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  documented 
the  approved  Clean  Air  Act  section 
111(d)  Plan  submitted  by  the  North 
Dakota  Department  of  Health  on  October 
6, 1998,  to  implement  and  enforce  the 
Emissions  Guidelines  (EG)  for  Existing 
Hospital/Medical/Infectious  Waste 
hicinerators  (HMIWI). 

On  May  13, 1999,  EPA  published  the 
direct  final  approval  of  North  Dakota's 
section  111(d)  State  Plan  for  the  control 
of  Hospital/Medical/Infectious  Waste 
Incinerator  emissions.  ¥o\u 
typographical  errors  occurred  in  which 
the  word  hazardous  was  substituted  for 
the  word  hospital. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  need  to  be  clarified. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 


is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unifunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfimded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  require  prior  consultation  with 
State,  local,  and  tribal  government 
officials  as  specified  by  Executive  Order 
12875  (58  F.R.  58093,  October  28, 1993) 
or  Executive  Order  13084  (63  FR  27655 
(May  10, 1998),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  "niis  rule  also  is  not  subject 
to  Executive  Order  13045  (62  F.R. 
19885,  April  23, 1997)  because  EPA 
interprets  E.0. 13045  as  applying  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
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subject  to  E.0. 13045  because  it  does  not 
establish  an  environmental  standard 
ided  to  mitigate  health  or  safety 
.  This  rule  is  not  subject  to  the 
[|liirements  of  the  Paperwork 
action  Act,  44  U.S.C.  3501  et  seq., 
ause  it  does  not  include  any 
[irmation  collection  requirements. 
Th|i$  rule  is  not  subject  to  the 
requirements  of  the  National 
Tedmology  Transfer  and  Advancement 
Ac  t|  (NTTAA)  because  it  does  not 
im  hide  provisions  for  technical 
standards. 

Bional  Review  Act 

'  "he  Congressional  Review  Act,  5 
U.^[C.  801  et  seq.,  as  added  by  the  Small 
Buislness  Regulatory  Enforcement 
Fatness  Act  of  1996,  generally  provides 
th^tj  before  a  rule  may  take  effect,  the 
age|icy  promulgating  the  rule  must 
sul|)tnit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  ike  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  US  Senate, 
th0  iUS  House  of  Representatives,  and 
th^  jComptroUer  General  of  the  United 
St^s  prior  to  publication  of  the  rule  in 
the  federal  Register.  A  major  rule 
cai^ot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
Thu  action  is  not  a  "major  rule"  as 
defiaed  by  5  U.S.C.  804(2).  This  rule 
comiection  will  be  effective  on  August 
164 1999. 

of  Subjects  in  40  CFR  Part  62 

Si  ivironmental  protection. 
Administrative  practice  and  procedure. 
Ail*  {)ollution  control,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
sments. 

ithority:  42  U.S.C.  7401-7671q. 
|ted:  August  5, 1999. 
JackW.  McGraw, 

Act  i,  ig  Regional  Administrator.  Region  VUl 

k  i  xordingly,  40  CFR  part  62  is 
coi  r  Bcted  by  making  the  following 
coi  r  9Cting  amendments: 

PAf  T  62— {AMENDED] 

The  authority  citation  for  part  62 
codl  inues  to  read  as  follows: 

A  itthority:  42  U.S.C.  7401-7671. 

Sul  I  partJJ— North  Dakota 

2.lRevise  the  undesignated  center 
he44ing  and  §62.8610,  62.8611,  and 
62.6012  to  subpart  JJ  to  read  as  follows: 


Air  Emissions  From  Hospital/Medical/ 
Infiectious  Waste  Incinerators 

§62.8610    Identmcation  of  Plan. 

Section  111(d)  Plan  for  Hospital/ 
Medical/Infectious  Waste  Incinerators 
and  the  associated  State  regulation  in 
section  33-15-12-02  of  the  North 
Dakota  Administrative  Code  submitted 
by  the  State  on  October  6. 1998. 

§  62.861 1    Identmcation  of  Sources. 

The  plan  applies  to  all  existing 
hospital/me<Ucal/infectious  waste 
incinerators  for  which  construction  was 
commenced  on  or  before  June  20,  1996, 
as  described  in  40  CFR  part  60,  subpart 
Ce. 

162.8612    Effective  Date. 

The  effective  date  for  the  portiou  of 
the  plan  applicable  to  existing  hospital/ 
medical/infectious  waste  incinerators  is 
July  12, 1999. 

|FR  Doc.  99-21166  Filed  8-13-99;  8:45  am] 

BRIING  CODE  8S60-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA-771 9] 

Suspension  of  Community  Eligit)llity 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Re^ster. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  U  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Support  Division,  Mitigation 


Directorate,  500  C  Street,  SW.,  Room 
417.  Washington,  DC  20472,  (202)  646- 
3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  fives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  pubfic  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  fisted  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compfiance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measure^  after  this  rule  is 
published  but  prior  tb  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  pubfisbing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  colunm  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Refief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Fedelral 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a],  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  pubfic 
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comment  under  5  U.S.C  553(b)  are 
impracticable  and  unnecessary  because 
communities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addrmsed  to  the  Qiief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effactive  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

Netioiial  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
firom  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regnletuy  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  £rom 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 


amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  efiiective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  luiless 
they  take  remedial  action. 

Regulatory  CLuaification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwoiic  Reduction  Act 

This  rule  does  not  involve  duy 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 


October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice  . 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991.  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  84 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— (AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


- 

Date  certain 
Federal  assist- 

State^ocation 

Community 
No. 

Effective  date  of  eligibility 

Cunent  effective 
map  date 

ance  no  tonger 
availabile  in  spe- 
cial flood  hazard 
areas 

RegkHil 

Connecticut:  Vernon,  town  of.  ToHand  Coun- 

090131 

January  26.   1973,  Emerg.;  December  4, 

August  9, 1999 

August  9,  1999. 

ty 

1979,  Reg.;  August  9,  1999,  Susp. 

Massachusetts:  Bourne,  town  of,  Barnstable 

255210 

April   30,    1971,   Emerg.;   June   29,    1973, 

do  

Do. 

County. 

Reg.;  August  9,  1999,  Susp. 

_ 

Wyon  HI 

Pennsylvania:  Upper  Merion.  township  of. 

420957 

December  17,  1973,  Emerg.;  November  16, 

do  

Do. 

Montgomery  County. 

1977,  Reg.;  August  9,  1999,  Susp. 

RsQion  IV 

North  Carolina:  Wiikesboro.  town  of,  Willces 

370259 

April  15,  1974,  Emerg.;  June  1.  1987.  Reg.; 

do  

Do. 

County. 

August  9,  1999,  Susp. 

ReQion  X 

Washington:   Brewster,  city  of.   Okanogan 

530275 

February  14,  1975,  Emerg.;  September  1, 

do  

Do. 

County. 

1977,  Reg.;  August  9,  1999,  Susp. 

iMgnn  i 

New  Hampshire:  Concord,  city  of.  Merrimack 

330110 

July  17,  1974,  Emerg.;  March  4,  1980,  Reg.; 

August  23,  1999 

August  23, 

County. 

August  23,  1999,  Susp. 

1999. 

RegtonN 

New  Jersey:  Absecon,  city  of.  Atlantk:  Coun- 

340001 

December  23,    1971,    Emerg.;   March   5, 

do  

Do. 

ty. 

1976.  Reg.;  August  23,  1999,  Susp. 

Hem  York:  Buffato.  city  of.  Erie  County 

360230 

January  16,  1974,  Emerg.;  November  18, 
1981.  Reg.;  August  23,  1999.  Susp. 

do  

Do. 

Region  M 

Pennsylvania: 

Tunkhannock.    borough    of,    Wyoming 

420917 

April  18.  1973.  Emerg.;  December  18.  1979, 

do  

Do. 

County. 

Reg.;  August  23,  1999  Susp. 

Tunkhannock,    township    of,    Wyoming 

422206 

June  9,  1975,  Emerg.;  July  15.  1988,  Reg.; 

do  

Do. 

County. 

August  23.  1999.  Susp. 

ReglonlV 

South  Carolina: 

- 

Atlanlic  Beach,  town  of.  Horry  County  ... 

450??? 

October  28.  1976.  Emerg.;  May  15.  1978, 
Reg.;  August  23, 1999.  Susp. 

do  

Do. 

Aynor,  town  of,  Horry  County 

450105 

April  3.  1975.  Emerg.;  January  26.  1983. 
Reg.;  August  23,  1999.  Susp. 

..do        

Do. 

Briarditre  Acres,  town  of.  Horry  County 

450232 

November  25,  1977,  Emerg.;  June  15,  1979, 
Reg.;  August  23, 1999,  Susp. 

do  

Do. 
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* 


State/kx»tion 


Conway,  city  of.  Hony  County 

Horry  County,  unincorporated  areas  

Ijoris.  dty  of,  Horry  County 

Myrtle  Beach,  dly  of.  Horry  County  

North  Myrtle  Beach,  dty  of,  Horry  Coun- 
ty 
Surfside  Beach,  town  of,  Horry  County  .. 

Sumter  County,  unincorporated  areas  ... 

iVI 


iVitansas: 

Crawford  County,  unincorporated  areas 

Crittenden  County,  unirKorporated  areas 

Earle,  dty  of,  Crittenden  County  

Van  Buren,  dty  of.  Crawford  County 

Region  VI 

1^  Mexico: 

Clovis.  dty  of,  Curry  County 


<!}lorado: 


Region  VIII 

Calhan,  town  of.  El  Paso  County  

El  Paso  County,  unincorporated  areas  .. 

Region  iX 

California:  East  Palo  Alto,  dty  of,  San 
Mateo  County. 


Community 
No. 


450106 
450104 
450106 
450109 
450110 
450111 
450182 

050428 
050429 
050054 
050053 

350010 

080192 
080059 

060708 


Effective  date  of  eHgibitity 


November  7,  1974.  Emerg.;  September  28, 

1979,  Reg.;  August  23.  1999.  Susp. 
December  8.  1980,  Emerg.;  February  15. 

1984,  Reg;  August  23. 1999,  Susp. 
August   6,    1975,    Emerg.;    September   1, 

1966.  Reg.;  August  23,  1999.  Susp. 
October  15.  1971,  Emerg.;  July  5.  1977. 

Reg.;  August  23.  1999,  Susp. 
August  23.  1974.  Emerg.;  October  14,  1977, 

Reg.;  August  23.  1999,  Susp. 
September  10,  1971,  Emerg.;  December  17. 

1976.  Reg.;  August  23.  1999.  Susp. 
September  17.  1979.  Emerg.;  January  5. 

1969,  Reg.;  August  23,  1999.  Susp. 


June  29,   1990,  Emerg.;  August  5.   1991. 

Reg.;  August  23.  1999,  Susp. 
May  18,  1963.  Emerg.;  November  1,  1985, 

Reg.;  August  23.  1999.  Susp. 
June  20.  1974.  Emerg.;  January  3,  1986. 

Reg.;  August  23. 1999.  Susp. 
January  16,  1974,  Emerg.;  November  16. 

1977,  Reg.;  August  23.  1999,  Susp. 


May  1,  1974,  Emerg.;  February  4,  1981, 
Reg.;  August  23, 1999.  Susp. 


March  12,  1976,  Emerg.;  March  18.  1986. 

Reg.;  August  23,  1999,  Susp. 
March   9,    1973,    Emerg.;    December    18, 

198&,  Reg.;  August  23,  1999,  Susp. 

March  19,   1984,  Emerg.;  September  19, 
1984,  Reg.;  August  23.  1999,  Susp. 


Current  effective 
map  date 


..do 
..do 
..do 
..do 
..do 
..do 
..do 


...do 
...do 
...do 
...do 

..do  . 

..do 
..do 


.do 


Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular  Rein.— Reinstatement;  Susp— Suspension. 


Date  certain 
Federal  assist- 
ance no  lor>ger 
avaiiabile  in  spe- 
ctai  flood  hazard 
areas 


Do. 
Da 
Da 
Da 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 

Do. 

Do. 
Do. 

Do. 


{ I  atalog  of  Federal  Domestic  Assistance  No. 
q:  .100,  "Flood  Insurance") 

[ssued:  August  6,  1999. 
V I  ichael  J.  Annstrong, 
/ 1;  >sociate  Director  for  Mitigation. 
I  •  R  Doc.  99-21142  Filed  8-13-99;  8:45  am) 
I K  UNO  CODE  671S-0S-^ 


FEDERAL  COMMUNICATIONS 
)MMISSION 


CFRPart64 

:  Docket  Nos.  96-149  and  96-61 ;  FCC 
-103] 

lUguiatory  Treatment  of  LEC  Provision 
cjlSlnterexchange  Service* 

iENCY:  Federal  Communications 
Qi^mmission. 

Final  rule. 


SUMMARY:  This  document  amends  the 

C  commission's  rules  to  allow 

L  idependent  local  exchange  carriers 


(LECs)  that  provide  in-region,  long 
distance  services  solely  on  a  resale  basis 
to  do  SO  through  a  separate  corporate 
division  rather  than  a  separate  legal 
entity. 

EFFECTIVE  DATE:  September  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Kearney,  Attorney.  Common 
Carrier  Biueau.  Policy  and  Program 
Planning  Division,  (202)  418-1580. 
SUPPt-EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Order  On  Reconsideration  adopted  May 
18. 1999,  and  released  Jime  30,  1999 
(FCC  99-103).  The  full  text  of  this  Order 
is  available  for  inspection  and  copying 
during  normal  business  hoiu^  in  the 
FCC  Reference  Center.  425  12th  Street. 
SW,  Washington,  D.C.  The  complete 
text  also  may  be  obtained  through  the 
World  Wide  Web.  at  http:// 
www.fcc.gov/Bureaus/Common  Carrier/ 
Order/fcc99-103.wp.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 


Service,  Inc.,  (202)  857-3800.  1231  20th 
St..  N.W.,  Washington.  D.C.  20036. 

Sjmopsis  of  Second  Order  on 
Reconsideration 

1.  In  this  second  order  on 
reconsideration,  we  modify  our 
conclusion  in  the  LEC  Classification 
Order.  62  FR  35974  (July  3. 1997)  and 
allow  independent  LECs  that  provide 
in-region,  long  distance  services  solely 
on  a  resale  basis  to  do  so  through  a 
separate  corporate  division  rather  than  a 
separate  legal  entity.  The  record 
indicates  that  this  group  includes  most 
of  the  small  and  mid-sized  LECs  that 
currently  provide  in-region.  long 
distance  services.  We  also  clarify  the 
meaning  of  the  term  "interexchange"  to 
avoid  any  possibility  of  unnecessary 
application  of  the  Commission's 
separate  affiliate  requirements.  In 
addition,  we  affirm  our  decision 
relaxing  regulation  of  the  BOCs'  section 
272  interLATA  affiliates,  i.e.,  by 
classifying  these  affiliates  as  non- 
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dominant  for  in-region,  long  distance 
services.  We  also  address  several  other 
miscellaneous  issues  raised  in  the 
reconsideration  petitions.  Consistent 
with  the  LEC  Classification  Partial  Stay 
Order,  63  FR  16696  (April  6, 1998)  and 
the  relief  we  grant  in  this  order  on 
reconsideration,  any  independent  LEC 
that  was  providing  long  distance 
services  on  an  integrated  basis  through 
the  use  or  control  of  its  own  facilities 
must  form  a  separate  affiliate  to  provide 
such  services  within  60  days  of  the 
release  of  this  order  on  reconsideration. 
Finally,  we  act  on  the  Leaco  Rural 
Telephone  Cooperative,  Inc.  (Leaco) 
Petition  for  Waiver  of  the  LEC 
Classification  Ort/er  requirements. 

V.  SapplmMntal  Final  Regulatory 
Flexibility  Analysis 

2.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  the  Commission 
issued  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  in  the  LEC 
Classification  Order,  in  which  it 
certified  that  the  rules  adopted  in  that 
ordOT  would  not  have  a  siffliificant 
impact  on  a  substantial  number  of  small 
entities.  None  of  the  petitions  for 
reconsideration  filed  in  this  proceeding 
specifically  addresses,  or  seeks 
reconsideration  of.  that  FRFA.  This 
present  Supplemental  FRFA  addresses 
the  potential  effect  on  small  entities  of 
the  rules  we  adopt  in  this  order.  This 
Supplemental  FRFA  incorporates  and 
adds  to  our  FRFA  in  the  LEC 
Classification  Order. 

3.  Need  for  and  Objectives  of  this 
Report  and  Order  and  the  Regulations 
Adopted  Herein.  The  need  for  and 
objectives  of  the  rules  adopted  in  this 
order  on  reconsideration  are  the  same  as 
those  discussed  in  the  LEC 
Qassification  Order's  FRFA.  In  general, 
the  regulations  adopted  in  the  LEC 
Classification  Order  are  intended  to 
promote  increased  competition  in  the 
interaxchange  market.  In  this  order  on 
reconsideration,  we  clarify  the  LEC 
Classification  Order  and  grant  or  deny 
petitions  filed  for  reconsideration  in 
order  to  further  the  same  needs  and 
objectives. 

4.  Description  and  Estimates  of  the 
Number  of  Small  Entities  Affected  by 
this  Report  and  Order.  In  this  FRFA,  we 
consider  the  impact  of  this  order  on  two 
categories  of  entities,  "small  inciunbent 
LECs"  and  "small  non-incumbent 
LECs."  Consistent  with  ow  prior 
practice,  we  shall  continue  to  exclude 

-  small  incumbent  LECs  from  the 
definition  of  a  smaU  entity  for  the 
purpose  of  this  FRFA.  Accordingly,  our 
use  of  the  terms  "small  entities"  and 
"small  businesses"  does  not  encompass 
"small  incumbent  LECs."  We  use  the 


term  "small  incumbent  LECs"  to  refer  to 
any  incumbent  LECs  that  arguably 
might  be  defined  by  SBA  as  "small 
business  concerns."  We  include  "small 
non-incumbent  LECs"  in  our  analysis, 
even  though  we  believe  that  we  are  not 
required  to  do  so. 

5.  The  RFA  defines  a  "small 
business"  to  be  the  same  as  a  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632,  imless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  oMmed  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
SBA.  SBA  has  defined  a  small  husiness 
for  Standard  Industrial  Classification 
(SIC)  category  4813  (Telephone 
Communications,  Except 
Radiotelephone)  to  be  a  small  entity 
when  it  has  fewer  than  1 ,500 
employees. 

6.  Incumbent  LECs.  SBA  has  not 
developed  a  definition  of  small 
incumbent  LECs.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  niunber  of 
LECs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  our  most  recent 
data,  1,376  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1 ,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  quaUiy  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,376  small 
inciunbent  LECs  that  may  be  affected  by 
the  decisions  and  regulations  adopted  in 
this  order  on  reconsideration. 

7.  Non-Incumbent  LECs.  SBA  has  not 
developed  a  definition  of  small  non- 
incumbent  LECs.  For  purposes  of  this 
order,  we  define  the  category  of  "small 
non-incumbent  LECs"  to  include  small 
entities  providing  local  exchange 
services  that  do  not  Ml  within  the 
statutory  definition  in  section  251(h), 
including  potential  LECs,  LECs  which 
have  entered  the  market  since  the  1996 
Act  was  passed,  and  LECs  that  were  not 
members  of  the  exchange  carrier 
association  pinsuant  to  §  69.601(b)  of 
the  Commission's  regulations.  We 
believe  it  is  impracticable  to  estimate 


the  number  of  small  entities  in  this 
category.  We  believe  it  is  impossible  to 
estimate  the  number  of  entities  which 
may  enter  the  local  exchange  market  in 
the  near  future.  Nonetheless,  we  will 
estimate  the  number  of  small  entities  in 
a  subgroup  of  the  category  of  "small 
non-incumbent  LECs."  According  to  our 
most  recent  data,  119  companies 
identify  themselves  in  the  category 
"Competitive  Access  Providers  (GAPs) 
and  Competitive  LECs  (CLECs)."  A 
CLEC  is  a  provider  of  local  exchange 
services  which  does  not  Ml  within  the 
definition  of  "inaunbent  LEC"  in    ■ 
section  251(h).  Although  it  seems 
certain  that  some  of  the  carriers  in  this 
category  are  CAPs,  are  not 
independently  owmed  and  operated,  or 
have  more  than  1,500  emplnyRes,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  non- 
incumbent  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition. 

8.  Summary  Analysis  of  the  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements.  In  this  order 
on  reconsideration,  we  conclude  that 
independent  LECs  that  cu«  in-region, 
long  distance  resellers  are  permitted  to 
provide  such  services  through  a  separate 
division  rather  than  a  separate  legd 
entity,  subject  to  the  Fifth  Report  and 
Order  requirements,  as  modified  by  the 
LEC  Classification  Order.  No  party  to 
this  proceeding  suggests  that  permitting 
independent  LECs  to  provide  long 
distance  resale  throu^  a  separate 
division  would  affect  small  entities  or 
small  incumbent  LECs.  We  determine 
that  compliance  with  the  separate 
division  requirement,  rather  than  a 
separate  legal  entity  requirement,  may 
require  small  incumbent  LECs  to  use 
accounting,  economic,  technical,  legal, 
and  clerical  skills. 

9.  Steps  Taken  To  Minimize 
Economic  Impact  on  Small  Entities  and 
Small  Incumbent  LECs,  and  Alternatives 
Considered.  We  believe  that  the 
modification  of  the  separate  legal  entity 
requirement  will  facilitate  entry  of 
independent  LECs  into  the  long  distance 
market.  We  believe  that  resale  is  an 
essential  facilitator  of  competition  in  the 
long  distance  industry  because  it  allows 
independent  LECs,  some  of  which  may 
be  small  entities,  and  other  providers  to 
enter  the  market  iimnediately,  and  add 
their  own  facilities  when  it  becomes 
efficient  to  do  so.  The  modification  of 
the  separate  legal  entity  requirement  for 
independent  lEC  long  distance  resellers 
seems  likely  to  benefit  independent 
LECs,  some  of  which  may  be  small 
entities,  by  helping  to  reduce  the  cost  of 
entry  and  of  providing  service.  We  reject 
alternatives  to  exempt  all  independent 
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.  ECs,  or  small  and  rural  independent 
iECs,  from  the  separate  legal  entity 
«quirement,  for  the  reasons  stated  in 
:  ection  m  of  this  order  on 
"^consideration. 

10.  Report  to  Congress.  The 
mmission  shall  send  a  copy  of  this 
^A,  along  with  this  order  on 
onsideration,  in  a  report  to  Congress 

iursuant  to  the  SBREFA,  5  U.S.C. 
1(a)(1)(A).  A  copy  of  this  analysis  will 
o  be  provided  to  the  Chief  Coimsel 
T  Advocacy  of  the  Small  Business 
dministration,  and  will  be  published 
the  Federal  Register. 

Ordering  Clauses 

11.  Accordingly,  It  is  Ordered  that 
uant  to  sections  1,  2, 4.  201,  202, 

0,  251,  271,  272  and  303(r)  of  the 
immunications  Act  of  1934,  as 
ended,  47  U.S.C.  sections  151, 152, 
4, 201. 202, 220,  251,  271,  272,  and 
3(r).  the  ORDER  ON 
CONSIDERATION  is  hereby 
\dopted,  and  the  requirements 
ntained  herein  shall  be  effective  30 
ys  after  publication  of  a  siunmary 
ereof  in  the  Federal  R^;ister.  The 
endment  to  the  Uniform  System  of 
ounts  for  Telecommunications 
mpanies.  part  32  of  the  Commission's 
iwles,  shall  be  effective  six  mcmths  after 
]  liiblication  in  the  Federal  Register, 
i  Ithough  affected  parties  may  elect  to 
iitiplement  these  changes  upon 
i  idoption. 

12.  It  is  further  ordered  that  part  64, 

1 4bpart  T  of  the  Conunission's  rules,  is 
i  ^^^NDED  as  set  forth  in  the  rule 
( 1  langes  hereto. 

13.  It  is  further  ordered  that  the 

]  II  >titions  for  reconsideration  are  granted 
i  [  part,  as  described  herein,  and 
q^ierwise  are  denied. 

14.  It  is  further  ordered  that  the  Leaco 
Riiral  Telephone  Cooperative,  Inc. 

I '( itition  for  Waiver  is  rendered  moot  in 
1 1<  irt,  as  described  herein,  and  the 
ijBpiainder  is  denied. 

15.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
I  oference  Operations  Division,  shall 

s  E|nd  a  copy  of  this  order  on 
r  Konsideration,  including  the  Final 
"atory  Flexibility  Analysis,  to  the 

ief  Counsel  for  Advocacy  of  the  Small 

siness  Administration. 

of  Sub)ecls  in  47  CFR  Part  64 

immunications  common  carriers, 
leral  Communications  Commission. 
tn  F.  ManlMll, 
lie/.  Agenda  Branch. 

Changes 

or  the  reasons  discussed  in  the 
p  rieambie.  Federal  Conununications 


Commission  amends  47  CFR  part  64  as 
follows: 

PART  64-MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 
MATERIALS 

1.  The  authority  citation  for  part  64 
continues  to  read: 

Authority:  47  U.S.C.  10.  201.  218,  226,  228. 
332,  unless  otherwise  noted. 

2.  Section  64.1902  is  revised  to  read 
as  follows: 

§  64.1 902    Tenns  and  definftions. 

Terms  used  in  this  part  have  the 
following  meanings: 

Books  of  Account.  Books  of  accoimt 
refer  to  the  financial  accounting  system 
a  company  uses  to  record,  in  monetary 
terms,  the  basic  transactions  of  a 
company.  These  books  of  account  reflect 
the  company's  assets,  liabilities,  and 
equity,  and  the  revenues  and  expenses 
from  operations.  Each  company  has  its 
own  separate  books  of  account. 

Incumbent  Independent  Laced 
Exchange  Carrier  (Incumbent 
Independent  LEC).  The  term  inciunbent 
independent  local  exchange  carrier 
means,  with  respect  to  an  area,  the 
independent  local  exchange  carrier  that: 

(1)  On  February  8, 1996,  provided 
telephone  exchange  service  in  such 
area;  and 

(2)  (i)  On  February  8. 1996,  was 
deemed  to  be  a  member  of  the  exchange 
carrier  association  pursuant  to 

§  69.601(b)  of  this  title;  or 

(ii)  Is  a  person  or  entity  that,  on  or 
after  February  8, 1996,  became  a 
successor  or  assign  of  a  member 
described  in  paragraph  (2)(i)  of  this 
section.  The  Commission  may  also,  by 
rule,  treat  an  independent  local 
exchange  carrier  as  an  inciunbent 
independent  local  exchange  carrier 
ptu-suant  to  section  251(h)(2)  of  the 
Communications  Act  of  1934,  as 
amended. 

Independent  Local  Exchange  Carrier 
(Independent  LEC).  Independent  local 
exchange  carriers  are  local  exchange 
carriers,  including  GTE,  other  than  the 
BOCs. 

Independent  Local  Exchange  Carrier 
Affiliate  (bidependent  LEC  Af&liate). 
An  independent  local  exchange  carrier 
affiliate  is  a  carrier  that  is  owned  (in 
whole  or  in  part)  or  controlled  by.  or 
under  common  ownership  (in  whole  or 
in  part)  or  control  with,  an  independent 
local  exchange  carrier. 

In-Region  Service.  In-region  service 
means  telecommunications  service 
originating  in  an  independent  local 
exchange  carrier's  local  service  areas  or 
800  service,  private  line  service,  or  their 
equivalents  that: 


(1)  Terminate  in  the  independent 
LEC's  local  exchange  areas;  and 

(2)  Allow  the  called  party  to 
determine  the  interexchange  carriOT. 
even  if  the  service  originates  outside  the 
independent  LEC's  local  exchange  areas. 

Local  Exchange  Carrier.  The  term 
local  exchange  carrier  means  any  person 
that  is  engaged  in  the  provision  of 
telephone  exchange  service  or  exchange 
access.  Such  term  does  not  include  a 
person  insofar  as  such  person  is  engaged 
in  the  provision  of  a  commercial  mobile 
service  under  section  332(c),  except  to 
the  extent  that  the  Commission  finds 
that  such  service  should  be  inci  ided  in 
the  definition  of  that  term 

3.  Section  64.1903  is  revised  to  read 
as  follows: 

S  64.1 903    Obligations  of  all  incumbent 
independent  local  exchange  carriers. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  an  incumbent 
independent  LEC  providing  in-region, 
interstate,  interexchange  services  or  in- 
region  international  interexchange 
services  shall  provide  such  services 
through  an  affiliate  that  satisfies  the 
following  requirements: 

(1)  The  affiliate  shall  maintain 
separate  books  of  accoimt  from  its 
affiliated  exchange  companies.  Nothing 
in  this  section  requires  the  affiliate  to 
maintain  separate  books  of  accoimt  that 
comply  with  Part  32  of  this  title; 

(2)  The  affiliate  shall  not  jointly  own 
transmission  or  switching  facilities  with 
its  affiliated  exchange  companies. 
Nothing  in  this  section  prohibits  an 
affiliate  from  sharing  personnel  or  other 
resources  or  assets  with  an  affiliated 
exchange  company;  and 

(3)  The  affiliate  shall  acquire  any       ' 
services  frt>m  its  affiliated  exchange 
companies  for  which  the  affiliated 
exchange  companies  are  required  to  file 
a  tariff  at  tariffed  rates,  terms,  and 
conditions.  Nothing  in  this  section  shaU 
prohibit  the  affiliate  from  acquiring  any 
unbundled  network  elements  or 
exchange  services  for  the  provision  of  a 
telecommunications  service  bom  its 
affiliated  exchange  companies,  subject 
to  the  same  terms  and  conditions  as 
provided  in  an  agreement  approved 
under  section  252  of  the 
Communications  Act  of  1934,  as 
amended. 

(b)  Except  as  provided  in  paragraph 
(b)  (1)  of  this  section,  the  affiliate 
required  in  paragraph  (a)  of  this  section 
shall  be  a  separate  legal  entity  from  its 
affiliated  exchange  companies.  The 
affiliate  may  be  staffed  by  personnel  of 
its  affiliated  exchange  companies, 
housed  in  existing  offices  of  its  affiliated 
exchange  companies,  and  use  its 
affiiliated  exchange  companies' 
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marketiog  and  other  services,  subject  to 
paragraph  (a)(3)  of  this  section. 

(1)  For  an  inounbent  independent 
LEC  that  provides  in-region,  interstate 
domestic- interexchange  services  or  in- 
region  international  interexchange 
services  using  no  interexchange 
switching  or  transmission  facilities  or 
capability  of  the  LEC's  own  (i.e., 
"independent  LEC  reseller,")  the 
a£Bliate  required  in  paragraph  (a)  of  this 
section  may  be  a  separate  corporate 
division  of  such  incumbent 
independent  LEC.  All  other  provisions 
of  this  Subpart  applicable  to  an 
independent  LEC  affiliate  shall  continue 
to  apply,  as  applicable,  to  such  separate 
corporate  division. 

(2)  [Reserved] 

(r)  An  incumbent  independent  LEC 
that  is  providing  in-region,  interstate, 
domestic  intOTexchange  services  or  in- 
region  international  interexchange 
services  prior  to  April  18, 1997,  but  is 
not  providing  such  services  through  an 
affiliate  that  satisfies  paragraph  (a)  of 
this  section  as  of  April  18, 1997,  shall 
comply  with  the  requirements  of  this 
section  no  later  than  August  30, 1999. 

[FR  Doc.  99-20887  Filed  8-13-99;  8:45  am] 
■LUNO  cooc  cni-oi-p 


DEPARTMENT  OF  TRANSPORTATION 
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49  CFR  Parts  172  andlTa 

[Doctal  No.  RSPA-4e-4185  (Hli-215C)1 

RM2137-A015 

Harmonization  With  tlw  Unltad  NatkNM 
RaoomnMndaHona,  IntamaUonal 
MafMnia  Danoaraua  ft«wv<»  Coda,  and 
InUcnaMonai  CIvH  Avladon 
OrgantnUon'a  Tachnical  Inatructlona 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule;  corrections  and 
response  to  two  petitions  for 
reconsideration. 

SUMMARY:  On  March  5, 1999,  RSPA 
published  a  final  rule  imder  Docket 
HM-215C  that  amended  the  Hazardous 
Materials  Regulations  to  maintain 
alignment  writh  corresponding 
provisions  of  international  standards. 
Changes  to  the  International  Maritime 
Dangerous  Goods  Code  (IMDG  Code), 
the  International  Civil  Aviation 
Organization's  Technical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air  (ICAO  Technical 
histructions),  and  the  United  Nations 
Recommendations  on  the  Transport  of 


Dangerous  Goods  (UN 
Recommendations)  necessitated 
amendments  to  domestic  regulations  to 
provide  consistency  with  international 
transport  requirements  and  to  facilitate 
the  transport  of  hazardous  materials  in 
international  commerce.  This  final  rule 
makes  certain  corrections  to  the  March 
5  final  rule  and  responds  to  two 
petitions  for  reconsideration. 

DATES:  Effective  Date:  October  1, 1999. 
Delayed  Compliance  Date:  October  1, 
2000. 

FOR  FURTHER  MPORMATION  CONTACT:  Bob 
Richard,  Assistant  International 
Standards  Coordinator,  telephone  (202) 
366-0656  or  Joan  Mclntyre,  Office  of 
Hazardous  Materials  Standards, 
telephone  (202)  366-8553,  Research  and 
Special  Programs  Administration.  US 
Department  of  Transportation,  400 
Seventh  Street.  SW.  Washington.  D.C. 
20590-0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  March  5, 1999,  RSPA  published  a 
final  rule  under  Docket  HM-215C  (64 
FR  10742)  to  maintain  alignment  with 
recent  changes  to  corresponding 
provisions  in  international  standards. 
This  final  rule  corrects  varioiis  errors 
and  denies  two  petitions  for 
reconsideration  to  the  Mardi  5, 1999 
final  rule.  A  document  correcting 
printing  errors  appears  elsewhere  in 
today's  edition  of  the  Federal  Register. 

n.  Section-by*Section  Review 

Section  172.101 

The  Hazardous  Materials  Advisory 
Council  (HMAC)  petitioned  RSPA  to 
replace  the  plus  sign  ("-f ")  with  a 
different  symbol  for  materials  classified 
on  the  basis  of  human  experience.  (The 
plus  sign  fixes  the  proper  shipping 
name,  hazard  class  and  packing  group 
for  a  hazardous  material  entry  in  the 
Hazardous  Materials  Table,  regardless  of 
the  actual  hazard  characteristics  of  the 
material.) 

HMAC  stated: 

To  distinguish  between  materials  that  are 
classified  on  the  basis  of  human  experience 
and  those  that  have  been  assigned  a 
particular  classification  and/or  packing  group 
for  other  reasons,  HMAC  believes  a  different 
symbol,  perhaps  the  pound  (#)  sign,  would  be 
better  suited  for  this  purpose.  There  are 
important  differences  in  the  ability  of  a 
shipper  to  reclassify  dilute  mixtures  or 
solutions  of  these  substances.  For  example, 
as  pointed  out  in  the  preamble,  a  mixture  or 
solution  containing  Epichlorohydrin,  a 
material  classified  by  human  experience, 
could  have  a  different  PSN  if  the  appropriate 
tests  indicate  it  does  not  meet  the 
corresponding  hazard  class.  However,  for 
materials  assigned  the  "-•■"  symbol  for  other 


reasons,  §  172.101(b)(1)  requires  the 
authorization  of  the  Associate  Administrator 
for  Hazardous  Materials  Safety  to  change  the 
PSN  and  hazard  class. 

RSPA  disagrees  with  the  need  to 
distinguish  between  materials  that  are 
classed  on  the  basis  of  hiunan 
experience  and  those  that  have  been 
assigned  a  particular  classification  or 
pacldng  group.  First,  any  material 
preceded  by  a  plus  sign  can  be  classed 
differently  and  assigned  a  different 
proper  shipping  name  when  in  a 
solution  or  mixture  which  justifies  that 
different  classification.  Second,  any 
material  preceded  by  a  plus  sign  can  be 
authorized  by  the  Associate 
Administrator  to  be  reclassed  and 
assigned  a  different  proper  shipping 
name.  Therefore,  there  is  no  apparent 
benefit  for  distinguishing  between  those 
"plus-marked"  materials  that  are 
classed  on  the  basis  of  human 
experience  and  those  that  are  classed  for 
other  reasons,  and  the  petition  for 
reconsideration  is  denied. 

The  Hazardous  Materials  Table  (HMT)- 

For  the  entries  "Aviation  regulated 
liquid,  n.o.s."  and  "Aviation  regulated 
solid,  n.o.s.,"  the  "A"  was  mistakenly 
omitted  in  the  NPRM  and  the  final  rule 
and  is  reinstated  in  this  dociunent. 

The  entries  "Compounds,  tree  killing, 
liquid  or  Compounds,  weed  killing, 
liquid,"  NA1760  and  NA1993  were 
amended  by  adding  a  "G"  in  Column  (1) 
of  the  HMT  to  identify  the  entries  as 
requiring  a  technical  name  in 
parentheses  and  in  association  with  the 
basic  description.  However,  the  entry 
"Compounds,  tree  killing,  liquid  or 
Compoimds,  weed  killing,  liquid," 
NA2810  was  mistakenly  omitted  in  the 
NPRM  and  the  final  rule.  RSPA  is 
reinserting  that  entry  and  adding  the 
letter  "G"  in  this  final  rule. 

llie  entries  "Hydrocarbon  gas 
mixture,  compressed,  n.o.s."  and 
"Hydrocarbon  gas  mixture,  liquefied. 
n.o.s."  are  corrected  by  removing  the 
letter  "G"  from  Column  (1).  These  two 
entries  were  listed  correctly  in  the 
NPRM  (63  FR  44312),  as  not  requiring 
a  technical  name;  however,  in  the  final 
rule  the  letter  "G"  was  mistakenly 
added. 

Section  172.101  Appendix  B  to 

§  1 72.101— List  of  Marine  Pollutants 

For  the  entry  "nonnoi-heptaldehyde," 
RSPA  proposed  to  remove  the  severe 
marine  pollutant  designation  ("PP"). 
Due  to  a  typographical  error,  this  entry 
was  misspelled  and  printed  twice,  one 
with  the  "PP"  designation  and  one 
without.  This  final  rule  removes  the 
entries  and  replaces  them  with  "n- 
Heptaldehyde." 
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S>i7tion  172.203 

ISPA  is  removing  paragraphs  (k)(l) 
aiio  (m)(2),  which  require  n.o.s. 
d(  »(criptions  to  be  supplemented  with 
tl:  d  technical  name.  The  final  rule 
a<  Ippted  the  letter  "G"  in  Column  (1)  of 
tne  HMT  to  identify  generic  and  n.o.s. 
eniries  that  must  be  supplemented  with 
a  technical  name.  Therefore,  these 

aphs  are  no  longer  necessary^  In 
ition,  RSPA  is  adding  a  sentence  to 
graph  (k)  introductory  text  to  alert 
ders  about  the  letter  "G"  designator 
Column  (1)  of  the  HMT.  With  the 
oval  of  paragraph  (k)(l),  paragraphs 
'^  and  (k)(3)  are  redesignated  as 
phs  {k)(l)  and  (k)(2). 
vely.  With  the  removal  of 
ph  (m)(2),  paragraph  (m)(3)  is 
esignated  as  paragraph  (m)(2). 

on  172.504 

though  the  wording  in  the 
"atory  text  is  correct  in  the  March  5, 
final  rule,  RSPA  notes  that  the 
He  discussion  mistakenly 
uded  the  words  "or  adjacent  to  the 
SON  label." 

ion  173.28 

existing  text,  which  was 
oitlitted  in  the  final  rule  and  residted  in 
thja  unintentional  removal  of  an 
ei^ption,  is  reinstated  in  this  final  rule. 
T^^  exception  provides  that  replacing  a 
removable  gasket  or  closure  device  on  a 
UN  IHI  plastic  drum  with  one  of  the 
saittie  design  and  material  providing 
ecn|ivalent  performance  does  not 
ccastitute  reconditioning. 

St^on  173.32c 

le  to  a  typographical  error  in 
iph  (j),  the  word  "not"  was 

Ivertently  omitted  fi-om  the  first 
setttence  concerning  the  filling 
re  iiriction  and  is  added  in  this 
document.  The  intent  of  this  prohibition 
WM  clearly  indicated  in  the  preamble  of 
th^  final  rule. 


ion  173.222 

^  introductory  paragraph  (c)  and 

patfeigraph  (c)(4),  an  incorrect  limitation 

of  tpis  requirement  to  transportation  by 

:  is  removed.  The  requirement 
apblies  to  all  modes  of  transportation. 

Smion  178.603 

SPA  received  a  petition  for 
pnsideration  from  the  Conference  on 
n  Transportation  of  Hazardous 
:|cles,  Inc.  (COSTHA)  requesting  an 
amendment  to  §  17a.603(f)(5) 
concerning  the  drop  test  criteria. 
Cp$THA  expressed  concern  that  the 
requirements  for  combination 
papkagings  are  more  stringent  than 
th^te  for  drums,  jerricans  and  bags. 


COSTHA's  request  is  beyond  the  scope 
of  this  rulemaking  and  will  be 
considered  in  a  separate  rulemaking. 

m.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  considered  a  significant  rule 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034). 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal 
hazardous  materials  transportation  law, 
49  U.S.C.  5701-5127,  contains  an 
express  preemption  provision  (49  U.S.C. 
5125(b))  that  preempts  State,  local,  and 
Indian  tribe  requirements  on  certain 
covered  subjects.  Covered  sTIbjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  material; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(v)  The  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  final  rule  addresses  covered 
subjects  under  items  i,  ii,  iii  and  v  above 
and,  adopted  as  final,  would  preempt 
State,  local,  or  Indian  tribe  requirements 
not  meeting  the  "substantively  the 
same"  standard.  Federal  hazardous 
materials  transportation  law  provides  at 
§  5125(b)(2)  that  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects  EKDT  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
RSPA  has  determined  that  the  effective 
date  of  Federal  preemption  for  these 
requirements  is  February  14,  2000. 


Thus,  RSPA  lacks  discretion  in  this 
area,  and  preparation  of  a  federalism 
assessment  is  not  warranted. 

C.  Executive  Order  13084 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  final  rule  does  not 
significantly  or  uniquely  affect  the 
Indian  tribal  communities,  the  funding 
and  consultation  requirements  of  the 
Executive  Order  do  not  apply. 

D.  Regulatory  Flexibility  Act 

This  final  rule  corrects  certain 
provisions  incorporated  into  the 
Hazardous  Materials  Regulations  based 
on  changes  introduced  in  the  tenth 
revised  edition  of  the  UN 
Recommendations,  the  1997-98  ICAO 
Technical  Instructions,  and  Amendment 
29  to  the  IMDG  Code  (Docket  HM-215C, 
64  FR  10742).  (The  ICAO  Technical 
Instructions  and  the  IMDG  Code  were 
i^dated  in  a  final  rule,  published 
October  29. 1998  (Docket  HM-215C;  63 
FR  44312).)  This  final  rule  applies  to 
offerors  and  carriers  of  hazardous 
materials  and  will  facilitate  the 
transportation  of  hazardous  materials  in 
international  commerce  by  providing 
consistency  with  international 
requirements.  The  costs  associated  with 
this  final  rule  are  considered  to  be  so 
minimal  as  to  not  warrant  preparation  of 
a  regulatory  impact  analysis  or 
regulatory  evaluation.  Therefore,  I 
certify  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

E.  Paperwork  Reduction  Act 

The  requirements  for  information 
collection  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  niunbers 
2137-0034  for  shipping  papers  and 
2137-0557  for  approves.  Under  the 
Paperwork  Reduction  Act  of  1995,  no 
person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  niunber. 

F.  Regulation  Identifier  Number  (RIN) 

A  regiUation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  niunber  contained  in  the 
heading  of  this  document  can  be  used 
to  crossHreference  this  action  with  the 
Unified  Agenda. 
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G.  Unfunded  Mandates  Reform  Act 

This  final  rule  does  not  impose 
unfunded  mandates  imder  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

List  of  Subjects 

49  CFR  Part  172 

Education.  Hazardous  materials 
transportation.  Hazardous  waste. 
Labeling,  Markings,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVlSIOfIS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

1.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

1172.101    [AmandMl] 

2.  hi  the  §  172.101  Hazardous 
Materials  Table,  in  Column  (1),  as 
amended  at  64  Fll  10753  effective 
October  1, 1999,  the  following  changes 
are  made: 

a.  In  Column  (1),  for  the  entries 
"Aviation  regulated  liquid,  n.o.s."  and 
"Aviation  r^ulated  solid,  n.o.s.",  the 
letter  "A"  is  added  in  alphabetical 
order. 

b.  In  Column  (1),  for  the  entry, 
"Compoimds,  tree  killing,  liquid  or 
Compounds,  weed  killing,  liquid" 
(NA2810),  the  letter  "G"  is  added  in 
alphabetical  order. 

c.  For  the  entries  "Hydrocarbon  gas 
mixture,  compressed,  n.o.s."  and 
"Hydrocarbon  gas  mixture,  liquefied, 
n.o.s.",  the  letter  "G"  is  removed  each 
place  it  appears. 

3.  In  Appendix  B  to  §  172.101,  the  List 
of  Marine  Pollutants  is  amended  by 
removing  two  entries  and  adding  one 
entry  in  alphabetical  order  to  read  as 
follows: 


Appendix  B  to  §172.101— List  of 
Marine  Pollutants 


S.M.P. 

(1) 


Marine  pollutant 
(2) 


[REMOVE:] 
PP 


[ADD:] 


^om>a^Heptyl 

aldehyde. 
no^Tia^heptaldehyde. 


n-Heptaldehyde. 


4.  In  §  172.203,  in  paragraph  (k) 
introductory  text,  a  new  sentence  is 
added  at  the  end  to  read  as  follows: 

1172.203    Additional  dMcriptkm 
requiraments. 

***** 

(k)  *  *  *  Shipping  descriptions  for 
toxic  materials  that  meet  the  criteria  of 
Division  6.1,  PG  I  or  II  (as  specified  in 
§  173.132(a)  of  this  subchapter)  or 
Division  2.3  (as  specified  in  §  173.115(c) 
of  this  subchSpter)  and  are  identified  by 
the  letter  "G"  in  Column  (1)  of  the 
§  172.101  Table,  must  have  the  technical 
name  of  the  toxic  constituent  entered  in 
parentheses  in  association  with  the 
basic  description. 


S  172.203    [Amanded] 

5.  In  addition,  in  §  172.203  as 
amended  at  64  FR  10775  effective 
October  1, 1999,  the  following  changes 
are  made: 

a.  Paragraph  (k)(l)  is  removed. 

b.  Paragraphs  (k)(2)  and  (k)(3)  are 
redesignated  as  paragraphs  (k)(l)  and 
(k)(2},  respectively. 

c.  Paragraph  (m)(2)  is  removed. 

d.  Paragraph  (m)(3)  is  redesignated  as 
paragraph  (m)(2). 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

6.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127.  44701;  49 
CFR  1.45. 1.53. 

7.  In  §  173.28,  in  paragraph  (c)(2)(iii), 
as  revised  at  64  FR  10776  effective 
October  1, 1999,  ";  and"  is  removed  at 
the  end  of  the  sentence  and  a  period  is 
added  in  their  place  and  a  new  sentence 
is  added  to  read  as  follows: 


f  1 73.28    Reuse,  reconditioning 
remanufactur*  of  pacicagings. 

*        *        •        •        * 

(c)*  *  * 
(2)*  *  • 


(iii)*  *  •  (For  a  UN  IHI  plastic 
dnun,  replacing  a  removable  gasket  or 
closiue  device  with  another  of  the  same 
design  and  material  that  provides 
equivalent  performance  does  not 
constitute  reconditioning):  and 


S  173.28    [Amandad] 

8.  In  addition,  in  §  173.28,  in 
paragraph  (c)(2)  introductory  text,  as 
revised  at  64  FR  10776  effective  October 
1, 1999,  the  wording  "or  a  UN  IHI 
plastic  drum"  is  added  immediately 
following  the  words  "other  than  a  metal 
dnun'. 

§173.320    [Amandad] 

9.  In  §  173.32c,  in  paragraph  (j),  as 
revised  at  64  FR  10777  effective  October 
1, 1999,  in  the  first  sentence,  the 
wording  "may  be  loaded  to"  is  removed 
and  the  words  "may  not  be  loaded  to" 
are  added  in  its  place. 

§173.222    [Amanded] 

10.  In  §  173.222,  as  revised  at  64  FR 
10779  effective  October  1, 1999,  the 
following  changes  are  made: 

a.  In  paragraph  (c)  introductory  text, 
the  wording  "For  transportation  by 
aircraft,  the"  is  removed  and  "The"  is 
added  in  its  place. 

b.  In  paragraph  (c)(4),  the  wording 
"and  is  offered  for  transportation  by 
aircraft"  is  removed. 

Issued  in  Washington,  DC,  on  August  9, 
1999,  under  authority  delegated  in  49  CFR 
part  1. 

Kelley  S.  Coyner, 
Administrator. 

[FR  Doc.  99-21074  Filed  8-13-99;  8:45  am) 
BOUNO  CODE  4«10-aO-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docicet  No.  9M212047-«208-02:  i.D. 
111996C] 

RIN  0648-AL28 

International  FIshertes  Regulations; 
Pacific  Tuna  Fisherlet 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Final  rule;  implementation  of 

Inter- American  Tropical  Tuna 

Commission  (lATTC)  recommendations. 

SUMMARY:  NMFS  issues  final  regulations 
to  implement  recommendations  of  the 
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I  f  JTTC  to  conserve  and  manage  the  tuna 
f  1  iheries  of  the  Eastern  Tropical  Pacific 
Ocean  (ETP).  This  rule  provides  for  an 
a  iknual  announcement  of  tuna  harvest 
c  iotas,  closure  of  the  U.S.  fishery  in  the 
.TTC's  Convention  Area  or  in  the 
llowfin  Regulatory  Area  (CYRA) 
len  quotas  have  been  reached,  and 
i  ]  iplementation  of  other  measures 
I  a  commended  by  the  lATTC  to  ensure 
ccnservation  and  management  of  fishery 
rajsources.  The  rule  also  prohibits  U.S. 
c  itizens  from  utilizing  vessels  that 
sfetvice  fish-aggregating  devices  (FADs) 
a^d  prohibits  the  transshipment  at  sea 
U.S.  purse  seine  vessels  of  purse 
le-caught  tuna.  This  final  rule  is 
tended  to  ensure  that  U.S.  fisheries 
conducted  according  to  the  lATTC's 
:ommcndations,  as  approved  by  the 
ipartment  of  State. 
ITES:  Effective  September  13, 1999. 
R  FURTHER  INFORMATION  CONTACT: 
ein  Fougner  or  James  Morgan, 
tainable  Fisheries  Division, 
luthwest  Region,  NMFS,  562-980- 
10. 

ENTARY  INFORMATION:  The 
lited  States  is  a  member  of  the  lATTC, 
lich  was  established  under  the 
invention  for  the  Establishment  of  an 
y^er-American  Tropical  Tuna 
ammission  signed  in  1949.  The  lATTC 
Was  established  to  provide  an 
international  arrangement  to  ensure 
conservation  and  management  of 
yellowfin  and  skipjack  tima  and  other 
sp  scies  taken  by  tuna  fishing  vessels  in 
m  >  ETP.  The  lATTC  has  maintained  a 
sc:  entific  research  and  fishery 
i(  tnitoring  program  for  many  years  and 

lually  assesses  the  status  of  tuna 
sl|0cks  and  conditions  in  the  fisheries. 
E|ich  year,  the  lATTC  recommends 
appropriate  harvest  levels  (quotas)  and/ 
other  measures  to  prevent 
erexploitation  and  promote  maximum 
^tainable  yield  (MSY).  Each  member 
atiy  of  the  lATTC  is  responsible  for 
forcing  quotas  and  other  measures 
^\h  respect  to  its  own  fisheries.  As 
quired  by  the  Tuna  Conventions  Act 
1950,  the  recommendations  of  the 
rC  must  be  approved  by  the 
Btary  of  State  before 
[)lementation  for  U.S.  fisheries. 

FS  published  a  proposed  rule  on 
bruary  25, 1999  (64  FR  9296),  that 
)vided  backgroimd  on  the  1998 
rejc^mmendations  that  were  not 
demented  and  other  permanent 
!ures  that  are  implemented  by  this 
I.  That  background  is  not  repeated 

G  >:  nnients  and  Responses 

'  liree  organizations  commented  on 
thy  proposed  rule.  Although  most  of  the 


comments  cannot  be  addressed  by 
Federal  regulations,  the  comments  are 
summarized  below  with  NMFS 
responses. 

Comment  1:  The  U.S.  Government 
should  insist  on  the  formation  of  a 
compliance  committee  in  the  LATTC  to 
ensure  that  all  member  countries  abide 
by  lATTC  recommendations. 

Response:  The  United  States  has 
supported  establishing  such  a 
committee  under  the  auspices  of  the 
lATTC  and  has  proposed  terms  of 
reference  for  a  compliance  committee. 
At  its  annual  meeting  in  June  1999,  the 
lATTC  agreed  to  establish  a  Compliance 
Committee  based  on  the  U.S.  terms  of 
reference. 

Comment  2:  Fishermen  should  be 
prohibited  from  fishing  ail  gear  types, 
not  only  piu-se  seines,  when  such  a 
prohibition  is  necessary  to  reduce  the 
harvest  of  small  fish. 

Response:  This  rule  does  not  impose 
an  immediate  prohibition  of  sets  on 
floating  objects.  Although  the  lATTC 
resolution  of  October  1998  specifically 
recommended  prohibiting  purse  seines 
from  being  set  on  floating  objects  after 
the  bigeye  quota  is  reached,  the 
prohibitions  in  §  300.28(b)  have  been 
revised  to  authorize  the  Southwest 
Regional  Administrator.  NMFS 
(Regional  Administrator)  to  prohibit  any 
fishing  geai,  as  specified  in  die 
notification  to  fishermen,  if  such  a 
prohibition  is  necessary  for  the 
conservation  of  fishery  resources  or 
other  species. 

Comment  3:  One  commenter 
expressed  concern  about  the  need  for  a 
quota  on  bigeye  tima  and  the  quality  of 
the  data  used  to  establish  it.  Questions 
were  raised  about  using  data  obtained 
from  foreign  longline  vessels,  which 
may  not  have  observers;  the  ability  of 
observers  on  any  vessel  to  distinguish 
between  small  yellowfin  and  bigeye 
tuna,  and  the  effects  of  El  Nino  on  the- 
resource. 

Response:  A  45,000-metric  ton  (mt) 
quota  on  bigeye  tima  was  recommended 
by  the  lATTC  and  adopted  by  the 
member  coimthes  in  1998.  TTie 
questions  raised  by  the  commenter, 
however,  are  legitimate  and  have  a 
bearing  on  future  decisions  that  the 
lATTC  may  make.  Other  nations  also 
have  questioned  the  quality  of  the  data 
used  to  assess  bigeye  stocks  and  the 
effects  of  harvesting  small  bigeye  on 
floating  object  sets.  The  lATTC  staff  are 
aware  of  these  questions  and  have 
research  underway  to  answer  some  of 
them.  U.S.  scientists  are  also  obtaining 
U.S.  vessels'  catch  and  effort  data  to 
determine  the  extent  to  which  those 
data  confirm  the  lATTC  staff  analyses. 


Comment  4:  The  prohibition  on 
fishing  on  floating  objects  as  a  way  of 
reducing  the  harvest  of  small  fish  is  too 
simplistic.  It  implies  that  the  only  goal 
is  the  maximum  productivity  of  tima 
without  recognizing  the  impact  on  other 
species.  It  also  discriminates  against 
nations  that  depend  on  this  fishing 
strategy  as  a  way  to  reduce  the  take  of 
dolphins. 

Response:  This  rule  does  not  prohibit 
fishing  on  floating  objects  (natural  or 
man-made);  rather,  it  authorizes  the 
Regional  Administrator  to  prohibit 
fishing  on  floating  objects  in  the  future. 
The  1998  quota  on  bigeye  would  have 
been  implemented  by  prohibiting  sets 
on  floating  objects  if  and  when  the 
quota  was  reached.  The  bigeye  quota  is 
enforced  this  way  bei^use  floating 
objects  sets  are  responsible  for  virtually 
all  the  catch  of  small  bigeye  tuna.  In 
fact,  some  nations  may  have  been 
reluctant  "to  set  the  1999  quota  in  part 
because  they  did  not  want  their  vessels 
to  be  restricted  from  using  a  strategy  on 
which  they  had  become  dependent.  The 
U.S.  supported  the  1998  quota 
reluctantly  because  U.S.  vessels  are  - 
largely  dependent  on  floating  object 
fishing.  However,  in  a  meeting  in 
January  1999,  NMFS  insisted  that  any 
consideration  of  management  measures 
directed  at  any  single  fishing  strategy  be 
based  on  a  full  analysis  of  impacts  on 
the  stocks,  on  other  ecosystem 
components  (e.g.,  dolphin  and  other 
non-fish  species),  and  on  the  vessels 
engaged  in  the  fishery.  The  U.S. 
Department  of  State  also  actively  seeks 
input  fivm  U.S.  vessel  owrners  to  ensiu« 
that  U.S.  positions  consider  fully  the 
impacts  of  alternative  measures  on  U.S. 
firms. 

Comment  5:  The  15— percent 
incidental  catch  for  yellowfin  tiuia  that 
the  lATTC  recommended  for  the  closed 
season  in  1998  would  allow 
uncontrolled  mortality  in  excess  of  the 
estimated  MSY. 

Response:  The  lATTC  resolutions  in 
1998  regarding  yellowfin  tima  included 
recommendations  that  apply  to  fishing 
vessels  after  the  quota  is  reached,  such 
as  allowing  a  vessel  to  retain  ^15- 
percent  incidental  harvest  by  weight  of 
yellowfin  tuna  while  fishing  for  other 
species  of  tuna.  The  15-percent 
incidental  catch  allocation  for  yellowfin 
tuna  will  not  allow  uncontrolled 
mortality  in  excess  of  MSY.  The  lATTC 
estimates  the  amount  of  yellowfin  tuna 
that  will  be  caught  during  a  closure  and 
includes  those  data  in  its  decision  about 
when  to  close  the  fishery.  The  closure 
date  is  chosen  so  that  the  total  yellowfin 
harvest  (including  incidental  catch)  will 
not  exceed  MSY.  This  final  rule 
authorizes  the  Regional  Administrator 
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to  close  the  U.S.  fishery  for  yellowfin 
tuna  or  other  species  of  tuna  at  such 
time  as  the  lATTC  Director  of 
Investigations  advises  that  the  quota 
Mrill  be  reached. 

Bigeye  and  FAD  Imims  in  1999 

In  1999,  the  lATTC  reconunended 
that  action  be  taken  to  limit  the  catch  of 
bigeye  tima  to  40,000  mt  by  prohibiting 
purse  seine  sets  on  all  types  of  floating 
objects  in  the  Convention  Area  when 
this  harvest  level  is  reached.  This  would 
tend  to  reduce  the  harvest  of  small  fish 
and  increase  the  catch-per-recruit. 

This  final  rule  establishes  a  procedure 
for  implementing  future 
recommendations  of  the  lATTC.  In 
addition,  this  final  rule  implements  the 
following  two  measures,  which  were 
recommended  by  the  lATTC  in  1998 
and  approved  by  the  Department  of 
State: 

1.  The  use  of  tender  vessels,  which 
are  vessels  that  do  not  engage  in  purse 
seining  but  tend  FADS  in  support  of 
tuna  fishing  operations,  in  the 
Convention  Area  is  prohibited;  and 

2.  The  transshipment  of  tuna  by  purse 
seine  vesseb  at  sea  in  the  Convention 
Area  is  prohibited. 

NMFS  will  notify  fishermen  of  any 
future  resolutions  adopted  by  the  LATTC 
and  approved  by  the  Department  of 
State. 

Ciiaiigee  to  the  Propoeed  Rule 

Changes  to  the  proposed  rule  were 
made  to  the  definition  of  Regional 
Administrator  to  allow  a  designee  to  act 
in  his  or  her  stead,  and  to  the 
prohibitions  section  at  §  300.28(b)  to 
authorize  the  Regional  Administrator  to 
prohibit  the  use  of  any  fishing  gear 
around  floating  objects,  if  sudi  a 
prohibition  is  necessary  for  the 
conservation  of  fishery  resources  or 
other  species. 

Qaseificalion 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed,  that  this  rule,  if 
adopted  as  proposed,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
comments  were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  300 

Fish,  Fisheries,  Fishing,  High  seas 
fishing.  International  agreements. 


Reporting  and  recordkeeping 
requirements. 

Dated:  August  10. 1999. 
Gary  C.  Matlock. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  300  is  amended 
as  follows: 

PART  300— INTERNATIOHAL 
FISHEmES  REGULATIONS 

Subpart  C— Pacific  Tuna  Flahariaa 

1.  The  authority  citation  for  subpart  C 
continues  to  re^d  as  follows: 

Authority:  16  U.S.C.  951-961  and  971  et 
seq. 

2.  Section  300.20  is  revised  to  read  as 
follows: 

1300^    Purpose  and  scope. 

The  regulations  in  this  subpart 
implement  the  Tuna  Conventions  Act  of 
1950  (Act)  and  the  Atlantic  Tunas 
Convention  Act  of  1975.  The  regulations 
provide  a  mechanism  to  carry  out  the 
recommendations  of  the  Inter- American 
Tropical  Tuna  Commission  (lATTC)  for 
the  conservation  and  management  of 
highly  migratory  fish  resources  in  the 
Eastern  Tropical  Pacific  Ocean  so  far  as 
they  affect  vessels  and  persons  subject 
to  the  jurisdiction  of  the  United  States. 
They  also  carry  out  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Timas  for  the  conservation  of 
bluefin  tuna,  so  far  as  they  affect  vessels 
and  persons  subject  to  the  jurisdiction 
of  the  United  States. 

3.  Section  300.21  is  amended  by 
removing  the  definition  of  "Regional 
Director"  and  adding  definitions  for 
"Bigeye  tuna",  "Commission's 
Yellowfin  Regulatory  Area  (CYRA)", 
"Convention  Area",  "Fish  aggregating 
device  (FAD)",  "Fishing  trip",  "Floating 
object",  "Incidental  catch  or  incidental 
species",  "Land  or  Landing", 
"Observer",  "Regional  Administrator", 
"Tender  vessel",  "Transship",  and 
"Transshipment  receiving  vessel"  in 
alphabetical  order  to  read  as  follows: 

{300.21    Deflnitions. 

***** 

Bigeye  tuna  means  the  species 
Thunnus  obesus. 

***** 

Commission's  Yellowfin  Regulatory 
Area  (CYRA)  means  the  waters  botmded 
by  a  line  extending  westward  from  the 
mainland  of  North  America  along  the 
40°  N.  latitude  parallel,  and  connecting 
the  following  coordinates: 

40°  N.  lat..  125°  W.  long.; 
20°N.lat.,  125°  W.  long.; 


20°N.  lat.,  120°  W.  long.; 

5°N.  lat.  120°  W.  long.; 

5°N.  lat..  110°  W.  long.; 

10°S.  lat.,  110°  W.  long.; 

10°  S.  lat..  90°  W.  long.; 

30°  S.  lat..  90°  W.  long.;  and  then  eastward 
along  the  30°  S.  latitude  parallel  to  the  coast 
of  South  America. 

Cbnvention  Area  means  the  waters 
within  the  area  botmded  by  the 
mainland  of  the  Americas,  lines 
extending  westward  from  the  mainland 
of  the  Americas  along  the  40°  N.  lat.  and 
40°  S.  lat.,  and  150°  W.  long. 

Fish  aggregating  device  (PAD)  means 
a  manmade  raft  or  other  floating  object 
used  to  attract  tima  and  make  them 
available  to  fishing  vessels. 

Fishing  trip  means  a  period  of  time 
between  landings  when  fishing  is 
conducted. 
***** 

Floating  object  means  any  natural 
object  or  FAD  around  which  fishing 
vessels  may  catch  tuna. 

Incidental  catch  or  incidental  species 
means  species  caught  while  fishing  with 
the  primary  purpose  of  catching  a 
different  species.  An  incidental  catch  is 
expressed  as  a  percentage  of  the  weight 
of  the  total  fish  on  board. 

Land  or  Landing  means  to  begin 
transfer  of  fish  from  a  fishing  vessel. 
Once  transfer  begins,  all  fish  on  board 
the  vessel  are  counted  as  pari  of  the 
landing. 

Observer  means  an  individual  placed 
aboard  a  fishing  vessel  under  the  lATTC 
observer  program  or  any  other 
international  observer  program  in  which 
the  United  States  may  participate. 

*  *        *        *    .     * 

Regional  Administrator  means  the 
Adniinistrator,  Southwest  Region, 
NMFS,  or  his  designee. 

***** 

Tender  vessel  means  a  vessel  that 
does  not  engage  in  purse  seine  fishing 
but  tends  to  FADs  in  support  of  tuna 
fishing  operations. 

Transship  means  to  unload  fish  from 
a  vessel  that  caught  fish  to  another 
vessel. 

Transshipment  receiving  vessel  means 
any  vessel,  boat,  ship,  or  other  craft  that 
is  used  to  receive  fish  from  a  fishing 
vessel. 

4. In  §  300.28,  the  section  heading  is 
revised,  paragraphs  (a)  through  (c)  are 
redesignated  as  (e)  through  (^, 
respectively,  and  new  paragraphs  (a)' 
through  (d)  are  added  to  read  as  follows: 

f  300.28    Protiibitions. 

*  *        *        *        * 

(a)  Land  any  species  of  tuna  diuing 
the  closed  season  for  that  species  in 
excess  of  the  amount  allowed  by  the 
Regional  Administrator. 
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(b)  Fish  on  floating  objects  in  the 

I  convention  Area  using  any  gear  type 
j  pecified  by  the  Regional 
.  Administrator's  notification  of  closure 
^sued  under  §  300.29. 

(c)  Use  tender  vessels  in  the 
invention  Area. 

(d)  Transship  purse  seine-f»ught  tuna 
4t  sea  Mdthin  the  Convention  Area. 

*        *        *        • 

5.  Section  300.29  is  added  to  Subpart 
C  to  read  as  follows: 

j  300^    EMtam  Pacific  flshariM 


(a)  Notification  oflATTC 
I  ecommendations.  The  Regional 
i  Idministoator  will  directly  notify 
( iwners  or  agents  of  U.S.  tima  vessels  of 
f  ny  fishery  management 
I  acommendations  made  by  the  lATTC 
e  nd  approved  by  the  Department  of 
J  itate  that  will  affect  fishing  or  other 
activities  by  U.S.  parties  writh  fishery 
i  aterests  in  the  Convention  Area.  As 
soon  as  practicable  after  such 
[  otification,  the  Regional  Administrator 
\  rill  annoimce  approved  lATTC 
[  ^commendations  in  the  Federal 
I  Mister. 

(d)  Tuna  quotas.  (1)  Fishing  seasons 
''  )r  all  tima  species  begin  on  January  1 
I  nd  end  either  on  December  31  or  when 

*  MFS  closes  the  fishery  for  a  specific 
s}ecies. 

(2)  The  Regional  Administrator  may 
:  lose  the  U.S.  fishery  for  yellowfin, 
]igeye.  or  skipjack  tuna  or  any  other 
ima  species  in  the  Convention  Area  or 
]  ortion  of  the  Convention  Area  when 
lidvised  by  the  Director  of  hivestigations 

*  the  lATTC  that  the  associated  quota 
is  been  or  is  projected  to  be  reached, 
ly  such  closure  may  include: 
(i)  An  allowance  for  an  incidental 
itch  that  may  be  landed  while  fishing 

^r  other  tima  species; 

(ii)  A  prohibition  on  the  further 
letting  of  specified  gear  types  on 
loating  objects  by  U.S.  vessels  in  the 

<  ibnvention  Area; 

(iii)  Provisions  for  vessels  that  are  at 
!  »a  during  an  announced  closure  to  fish 
lUirestricted  until  the  fishing  trip  is 
completed; 

(iv)  Provisions  for  vessels  at  sea  with 
1 1^  observer  on  board  during  any  closiue 
lb  land  fish  unrestricted  if  the  landing 
occurs  after  December  31;  or 

(v)  Other  measiu^s  to  ensure  that  the 

<  ;i  inservation  and  management  measures 
the  lATTC  are  achieved. 

(3)  The  Regional  Administrator  will 

i  1  mounce  any  such  closures  directly  to 
1 1  e  owners  or  agents  of  U.S.  vessels  who 
1 1  e  fishing  in  or  are  eligible  to  fish  in 
t^  e  Convention  Area. 

(4)  As  soon  as  practicable  after  being 
{ ( Ivised  of  the  quota  attainment  or 


projection  under  paragraph  (b)(2)  of  this 
section,  the  Regional  Administrator  will 
publish  an  announcement  of  the  closiue 
in  the  Federal  Register. 

(c)  Use  of  tender  vessels.  No  person 
subject  to  these  regulations  may  use  a 
tender  vessel  in  the  Convention  Area. 

(d)  Transshipments  at  sea.  No  person 
subject  to  these  regulations  may 
transship  purse  seine-caught  tuna  from 
one  vessel  to  another  vessel  at  sea 
within  the  Omvention  Area. 

PART  300— [AMENDED] 

6.  In  addition  to  the  amendments  set 
forth  undor  the  authority  of  16  U.S.C 
773  et  seq.;  16  U.S.C.  951-961  and  971 
et  seq.;  16  U.S.C.  973-973r;  16  U.S.C. 
2431  et  seq.;  16  U.S.C.  3371-3378;  16 
U.S.C.  3636(b);  16  U.S.C.  5501  et  seq.; 
and  16  U.S.C.  1801  et  seq.,  in  part  300, 
revise  all  references  to  "Regional 
Director"  to  read  "Regional 
Administrator".  ' 

[FR  Doc.  99-21196  Filed  8-13-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 

[Docket  No.  990304062-9062-01 ;  i.D. 

Fisheries  of  ttte  Exclushw  Economic 
Zone  Off  Alaslca;  Northern  Rockfish  in 
the  Central  Regulatory  Area  of  the  Gulf 
of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Conmierce. 

ACTION:  Closiu^. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  northern  rockfish  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  Thds  action  is  necessary 
to  prevent  exceeding  the  1999  total 
allovyable  catch  (TAC)  of  northern 
rockfish  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (Al.t.),  August  10, 1999,  through 
2400  hrs,  A.l.t.,  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 


Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  1 999  TAC  of  northern  rockfish  in 
the  Central  Regulatory  Area  of  the  Gulf 
of  Alaska  was  established  by  the  Final 
1999  Harvest  Specifications  of 
(koundfish  for  the  GOA  (64  FR  12094, 
March  11, 1999)  as  4,150  metric  tons 
(mt),  determined  in  accordance  with 
§679.20{c)(3)(ii).  The  directed  fishery 
for  northern  rockfish  in  the  Central 
Regulatory  Area  was  closed  imder 
§679.20(d)(iii)  on  July  19, 1999  (64  FR 
39090,  July  21, 1999),  and  reopened  on 
August  6,  1999  (64  FR  43296,  August 
10, 1999). 

On  July  19, 1999  (64  FR  39090,  July 
21, 1999),  in  accordance  with 
§679.20(d)(l)(i),  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator),  determined  that  the 
1999  TAC  for  northern  rockfish  would 
be  reached.  Therefore,  the  Regional 
Administrator  established  a  directed 
fishing  allowance  of  3,650  mt,  and  set 
aside  the  remaining  500  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  northern  rockfish  in 
the  Central  Regulatory  Area  of  the  GOA. 

Maximiun  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Qassification 

This  action  responds  to  the  best 
available  information  recently  obtained 
fitjm  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1999  TAC  of 
northern  rockfish  for  the  Central 
Regulatory  Area  of  the  GOA.  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  the  public  interest.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  fit)m  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  10, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-21094  Filed  8-10-99;  4:49  pmj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminlatratton 

50CFRPart«79 

[Dodwl  No.  990304082-9062-01 ;  1.0. 


Flahariaa  Of  tha  Exekialve  Economic 
zona  Off  Alaaka;  Sablaflah  by  Veaaala 
Uaing  Trawl  Gear  m  llM  Central 
RaguMory  Area  of  tlw  GuH  of  Alaaka 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  fsMFS  is  prohibitint;  retention 
of  sablefish  by  vessels  using  trawl  gear 
in  the  Central  Regulatory  Area  of  the 
Gulf  of  Alaska  (GOA).  NMFS  is 
requiring  that  catch  of  sablefish  by 
vessels  using  trawl  gear  in  this  area  be 
treated  in  the  same  manner  as 
prohibited  species  and  discarded  at  sea 
with  a  minimum  of  injury.  This  action 
is  necessary  because  the  allocation  of 
the  sablefish  1999  total  allowable  catch 
(TAC)  assigned  to  trawl  gear  in  this  area 
has  been  reached. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  10, 1999,  until  2400 
hrs,  Al.t.,  December  31, 1999. 


FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Pearson,  907-481-1780  or 
tom.pearsonOnoaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Gulf  of  Alaska  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

In  accordance  with 
§679.20(a)(4)(ii)(B).  the  Final  1999 
Harvest  Specifications  of  Groundfish  for 
the  GOA  (64  FR  12094,  March  11, 1999) 
established  the  allocation  of  the  1999 
sablefish  TAC  assigned  to  trawl  gear  in 
the  Central  Regulatory  Area  of  the  GOA 
as  1,118  metric  tons  (mt). 

In  accordance  with  §  679.20(d)(2),  the 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  allocation  of  the 
sablefish  TAC  assigned  to  trawl  gear  in 
the  Central  Regulatory  Area  of  the  GOA 
has  been  reached.  Therefore,  NMFS  is 
requiring  that  further  catches  of 
sablefish  by  vessels  using  trawl  gear  in 
the  Central  Regulatory  Area  of  the  GOA 


be  treated  as  prohibited  st>ecie8  in 
accordance  with  §  679.21(b). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  allocation  of  the 
sablefish  TAC  assigned  to  trawl  gear  in 
the  Central  Regulatory  Area  of  the  GOA. 
A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  The  fleet  has  taken  the 
allocation  of  the  sablefish  TAC  assigned 
to  trawl  gear  in  the  Central  Regulatory 
Area.  Further  delay  would  only  result  in 
overharvest.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
caimot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  imder  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  10. 1999. 

Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  99-21093  Filed  8-10-99;  4:49  pm) 
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■  "his  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
fiurpose  of  these  notices  is  to  give  interested 
I  lersons  an  opportunity  to  participate  in  the 
ule  making  prior  to  the  adoption  of  the  final 
rule^. 


•PARTMENT  OF  ENERGY 

lOCFR  Part  710 

m  1992-AA22 

fie*  of  Nonproliforatlon  and  National 
jrity;  Critaria  and  Procadurea  for 
lining  Ellgibiilty  for  Accaaa  to 
^laaaif  iad  Mattar  or  Spacial  Nuclear 
latariai 

iGENCY:  Office  of  Nonproliferation  and 
ational  Security,  DOE. 
t  iCTKM:  Notice  of  proposed  rulemaking. 


^MMARY:  The  DOE  proposes  to  amend 

t  ts  regiilations  concerning  the 

I  rocedures  used  to  render  final 

[  eterminations  of  eligibility  for  access 

I  >  classified  matter  and/or  special 

t  uclear  material.  The  purpose  of  the 

a  mendments  is  to  ensure  that  DOE 

[  rocedures  in  this  regard  conform  to  the 

f^cess  eligibility  determination 

provisions  in  Part  5  of  Executive  Order 

l2968,"Access  to  Classified 

[  iformation,"  signed  by  the  President  in 

f  lUgust  1995. 

:  ATES:  Comments  may  be  submitted  by 
Ictober  15, 1999. 

IfDORESSES:  Ten  (10)  copies  of 
i)mments  should  be  sent  to:  A.  Barry 
lalinsky.  Policy,  Standards  and 
lalysis  Division,  Ofiice  of  Safeguards 
id  Security,  NN-512,  U.S.  Department 
Energy,  19901  Germantown  Road. 
>imantown.  MD  20874-1290. 
R  RIRTNER  INFORMATION  CONTACT:  A. 
Dalinsky  at  the  address  above  or 
iephone  301-903-5010. 

IPPLEMENTARY  INFORMATION: 

Introduction  and  Background 
t  Summary  of  Proposed  Changes 
I  [.  Section  by  Section  Discussion  of  Changes 
'.  ^ '.  Procedural  Requirements 

A.  Executive  Order  12866 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  National 
Enviromnental  Policy  Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12988 

F.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 
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G.  Review  Under  the  Treasury  and  General 
Government  Appropriations  Act,  1999 
V.  Opportunity  for  Public  Comment 

L  Introduction  and  Baclcgroiind 

The  DOE  has  established  procedures 
to  resolve  questions  concerning  the 
access  authorization  eligibility  for 
individuals  (including  consultants  and 
agents)  who  are  applicants  for 
employment  or  employed  by:  the  DOE; 
DOE  contractors  and  subcontractors  at 
any  tier;  DOE  access  permittees;  and 
other  persons  designated  by  the 
Secretary  of  Energy  for  access  to  DOE . 
classified  matter  and/or  special  nuclear 
material.  This  access  authorization  is 
commonly  referred  to  as  a  security 
clearance.  These  procedures  are 
codified  in  Subpart  A  of  Title  10,  Code 
of  Federal  Regulations,  Part  710 
(hereafter  referred  to  as  10  CFR  Part  710) 
which  would  be  amended  if  today's 
proposed  rule  were  promulgated  as  a 
finsd  rule. 

When  the  DOE  proposes  to  deny  or 
revoke  an  access  authorization  under 
current  procedures,  the  individual  is 
afforded  an  opportunity  to  appear  before 
a  DOE  Hearing  Ofiicer.  The  Hearing 
Officer  considers  favorable  and 
imfavorable  information  presented 
during  the  hearing  and  prepares  a  report 
of  findings,  relative  to  the  merit  of  the 
DOE  allegations,  and  an  opinion  as  to 
whether  access  authorization  for  the 
individual  should  be  granted  or  denied, 
or  reinstated  or  revoked.  The  Hearing 
Officer's  findings  and  opinion  may  be 
appealed  by  either  the  individual  or  the 
DOE  to  the  Director,  Office  of  Hearings 
and  Appeals.  The  administrative  record, 
which  includes  the  opinions  rendered 
by  the  Hearing  Officer  and  the  Director, 
Office  of  Hearings  and  Appeals,  is  then 
forwarded  to  the  Director,  Office  of 
Security  Affairs,  who  carefully 
considers  the  record  and  makes  a  final 
determination  as  to  whether  access 
authorization  for  the  individual  will  be 
either  granted  or  denied,  or  reinstated  or 
revoked.  On  August  2. 1995,  the 
President  signed  Executive  Order  12968, 
"Access  to  Classified  Information," 
which  requires  that  an  individual 
determined  not  to  meet  the  standards 
for  access  authorization  be  provided  an 
opportimity  to  appeal  in  writing  a 
denial  of  access  to  a  high  level  panel 
comprised  of  at  least  three  members, 
two  of  whom  shall  be  selected  firom 
outside  the  security  field.  As  noted 
above,  current  DOE  procedures  allow 


for  opinions  to  be  rendered  by  the 
Hearing  Officer  and  the  Director,  Office 
of  Hearings  and  Appeals.  However,  the 
final  determination  in  a  case  under 
review  is  rendered  by  the  Director, 
Office  of  Security  Affairs.  In  order  to 
comply  with  the  Executive  Order 
requirement  that  an  individual  be 
afforded  the  opportunity  to  appeal  to  a 
high  level  panel,  the  DOE  proposes  to 
amend  10  CFR  Part  710  to  allow  for:  an 
initial  decision  concerning  access 
authorization  eligibility  to  be  made  by 
the  local  DOE  Manager;  a  review 
decision  to  be  made  after  completion  of 
a  hearing  by  a  Hearing  Officer;  and  a 
final  decision  to  be  made  by  a  high  level 
three  member  Appeal  Panel  (hereafter 
referred  to  as  "Appeal  Panel")  at  DOE 
Headquarters.  This  Appeal  Panel, 
consistent  with  Executive  Order  12968, 
would  consist  of  one  DOE  security 
official  and  two  other  DOE  officials 
outside  the  seciuity  field.  The  DOE 
proposes  that  its  Appeal  Panel  be 
comprised  of:  the  Director.  Office  of 
Seciuity  Affairs;  an  attorney  from  the 
Office  of  General  Counsel;  and  a 
representative  from  the  appropriate  DOE 
Headquarters  office.  The  notifications 
currently  provided  to  the  individual  and 
the  opportimity  afforded  the  individual 
to  participate  in  a  hearing  before  a  DOE 
Hearing  Officer  would  not  be  affected  by 
the  amendments  proposed  today.  The 
EKDE  also  proposes  several  ether 
amendments  to  10  CFR  Part  710  as 
described  below. 

n.  Summary  of  Proposed  Changes 

As  noted  above,  the  proposed 
regulations  will  revise  existing 
regulations  to  comply  with  Executive 
Order  12968.  The  proposed  procedures 
continue  to  provide  for  a  hearing  before 
a  Hearing  Officer;  however,  the 
possibility  of  an  appeal  of  the  Hearing 
Officer's  opinion  to  the  Director,  Office 
of  Hearings  and  Appeals,  is  eliminated 
and  the  final  determination  ciurently 
rendered  by  the  Director,  Office  of 
Security  Affairs,  is  replaced  by  a  final 
decision  rendered  by  an  Appeal  Panel. 

Under  the  proposed  regulations,  the 
initial  decision  is  to  be  made  by  the 
local  Manager  to  deny  or  revoke  an 
individual's  access  authorization.  The 
individual  is  advised  of  the  initial 
decision  and  the  rea8on(s)  therefor  and 
offered  the  opportimity  to  appear  at  a 
hearing  before  a  DOE  Hearing  Officer.  If 
the  individual  elects  not  to  participate 
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in  a  hearing,  the  initial  decision  by  the 
Manager  is  considered  final  tmless  the 
individual  requests  a  review  and  final 
decision  by  the  Appeal  Panel.  If  the 
individual  elects  to  participate  in  a 
hearing,  the  Hearing  Officer  will 
conduct  a  hearing  and  render  a  Mrritten 
decision  upon  completion  of  the  hearing 
to  either  grant  or  deny,  or  reinstate  or 
revoke,  access  authorization  for  the 
individual.  The  individual  is  advised  of 
the  Hearing  Officer's  decision  which,  if 
unfavorable  to  the  individual,  is  referred 
at  the  individual's  request  to  the  Appeal 
Panel  for  further  review  and  a  final 
decision  as  to  the  individual's  access 
authorization  eligibility.  If  the 
individual  fails  to  request  a  referral  to 
the  Appeal  Panel,  the  decision  rendered 
by  the  Hearing  Officer  is  final.  If  the 
Hearing  Officer's  decision  is  favorable  to 
the  incUvidual,  either  the  Manager  or 
Director,  Office  of  Safeguards  and 
Security,  may  elect  to  refer  the 
individual's  case  to  the  Appeal  Panel  for 
further  review  and  a  final  decision.  If 
DOE  officials  elect  not  to  refer  the 
individual's  case  to  the  Appeal  Panel  for 
Anther  review,  the  Hearing  Officer's 
decision  in  the  case  is  final.  If  a  case  is 
referred  to  the  Appeal  Panel  by  either 
the  individual  or  DOE  officials,  the 
Appeal  Panel  members  will  review  the 
administrative  record  and  any 
additional  material  submitted  for 
consideration  by  the  parties,  and  render 
a  final  written  decision,  decided  by 
majority  vote  of  the  panel  members,  as 
to  the  individual's  access  authorization 
eligibility.  The  decision  will  be  made  a 
part  of  the  administrative  record. 

Upon  issu0nce  of  the  final  rule,  there 
will  be  a  provision  specifying  that  cases 
in  process,  wherein  the  individual  has 
been  provided  a  notification  letter  by 
the  DOE,  will  continue  to  be  subject  to 
the  current  regulations. 

m.  Sectimi  by  Section  Diaciurion  of 
Changes 

Section  710.1    Purpose 

Paragraph  (b)  of  this  section  would  be 
changed  by:  replacing  the  reference  to 
Executive  Order  12356  with  a  reference 
to  Executive  Order  12958;  adding  a 
reference  to  Executive  Order  12968, 
"Access  to  Classified  Information;"  and 
adding  a  reference  to  a  new  Appendix 
B  to  the  subpart. 

Section  710.4    Policy 

No  substantive  changes  would  b6 
made  to  paragraphs  (a),  (b),  (dh  (e),  and 
(f)  of  this  section.  Paragraph  (c)  would 
be  amended  to  allow  the  DOE  to 
determine  whether  further  processing 
should  be  continued  or  suspended  for 
an  access  authorization  applicant  who  is 


awaiting  trial.  The  DOE  would  consider 
the  seriousness  of  the  crime  with  which 
the  individual  has  been  charged  before 
deciding  whether  to  continue  or 
suspend  further  processing  of  the  access 
authorization  request.  A  decision  to 
suspend  further  processing  of  the  access 
authorization  request  could  be  appealed 
by  the  individual  under  the  newly 
added  paragraph  (g)  to  this  section 
which  would  also  allow  the  individual 
to  appeal  an  unfavorable  decision  made 
under  paragraphs  (d)  and  (e)  of  this 
section  to  the  Director,  Office  of 
Safeguards  and  Security. 

Section  710.5    Definitions 

Minor  changes  would  be  made  to  the 
definiticns  for  Local  Director  of 
Security,  National  Security  Information, 
and  Operations  Office  Manager  or 
Manager  to  reflect  updated 
organizational  changes  and  an  updated 
reference  to  the  Executive  Order.  A 
definition  for  Classified  Matter  would 
be  added  to  this  section. 


Section  710.7 
Criteria 


Application  of  the 


Changes  would  be  made  to  paragraph 
(a)  to  clarify  that:  the  decision  process 
applies  not  only  to  the  granting  but  also 
the  continuation  of  access  authorization; 
any  doubt  as  to  access  authorization 
eligibility  would  be  resolved  in  fevor  of 
the  national  security  (as  required  in 
Executive  Order  12968);  and,  absent  any 
derogatory  information,  a  favorable 
decision  usually  would  be  made  as  to 
the  individual's  access  authorization 
eligibility. 

Section  710.8    Criteria 

Minor  nomenclature  changes  would 
be  made  to  paragraph  (f);  paragraph  (g) 
would  be  expanded  to  include  classified 
and  sensitive  information  technology 
systems;  the  term  "other  licensed 
physician"  would  be  deleted  from 
paragraphs  (h)  and  (j),  and  the  term 
"board-certified  psychiatrist"  would  be 
changed  in  those  paragraphs  to 
"psychiatrist;"  the  word  "Federal" 
would  be  inserted  before  the  word 
"law"  in  paragraph  (k);  and  the  term 
"confficting  allegiances"  would  be 
added  to  the  second  sentence  in 
paragraph  (1). 

Section  710.9    Action  on  Derogatory 
Information 

This  section  is  reformatted  to  clarify 
DOE  internal  procediues.  The  proposed 
changes  will  not  affect  the  application 
of  the  procedines  to  the  individual. 


Section  710.10    Suspension  of  Access 
Authorization 

Paragraph  (a)  is  rewritten  for  clarity. 
Paragraphs  (e)  and  (f)  would  be  added 
to  this  section  to  clarify  DOE  internal 
procediues.  No  substantive  changes  are 
made  to  paragraphs  (b),  (c),  and  (d)  of 
this  section. 

Section  710.21    Notice  to  Individual 

Paragraph  (b)(2)  is  expanded  to 
require  the  DOE  to  advise  the  individual 
of  the  specific  reason(s)  the  conduct 
and/or  circiunstances  have  raised  a 
doubt  concerning  his/her  access 
authorization  eligibility.  The  ciurent 
section  710.22,  Additional  information, 
would  be  incorporated  into  this  section 
as  a  new  paragraph  (c).  Paragraph  (c)(3) 
would  be  modified  to  include 
explaining  the  individual's  rights  under 
the  Freedom  of  Information  Act  as  well 
as  the  Privacy  Act.  The  proposed 
changes  will  not  affect  me  application 
of  the  procedures  to  the  individual. 

Section  710.22    Initial  Decision  Process 

This  section  is  retitled  and  will 
establish  the  process  by  which  the 
Manager  renders  an  initial  decision 
concerning  the  individual's  access 
authorization  eligibility  when  the 
individual  elects  not  to  request  a 
hearing  before  a  DOE  Hearing  Officer  or 
fails  to  respond  to  the  DOE's 
Notification  Letter.  The  individual  will 
then  be  notified  in  writing  of  the 
Manager's  initial  decision  and  the 
reason(s)  therefor,  and,  if  the  initial 
decision  is  imfavorable  to  the 
individual,  the  right  to  file  a  written 
request  for  a  review  of  the  matter  by  the 
Appeal  Panel.  In  unfavorable  initial 
decisions,  if  the  individual  fails  to 
respond  to  the  Manager's  notification  or 
fails  to  file  a  written  request  for  review 
by  the  Appeal  Panel,  the  initial  decision 
of  the  Manager  is  final.  This  initial 
decision  process  is  similar  to  current 
regiUations  and  would  implement  the 
first  decision  level  of  the  three-tiered 
access  eligibility  decision  process 
required  by  Executive  Order  12968. 

Section  71 0.23    Extension  of  Times  by 
the  Manager 

The  words  "Operations  Office"  are 
deleted  from  the  section  title. 

Section  710.27    Hearing  Officer's 
Decision 

Currently  titled  "Opinion  of  the 
Hearing  Officer,"  this  section  is  retitled 
and  changed  to  allow  the  Hearing 
Officer  to  render  a  decision  as  to  the 
individual's  access  authorization 
eligibility  after  completion  of  the 
hearing.  Previously,  the  Hearing  Officer 
rendered  an  opinion  only  as  to  the 
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i^  dividual's  acx:ess  authorization 

Igibility.  The  procedures  used  by  the 
I  '.i  taring  Officer  in  reaching  tlys  findings 
0  f  fact  are  not  changed. 

5  ( ction  710.28    Action  on  the  Hearing 
C  \  'peer's  Decision 

This  section  is  retitled  to  reflect  that 
i  1 3  Hearing  Officer  will  issue  a  decision 
r^  her  than  an  opinion.  Procedures  are 
egablished  for  the  individual  or  DOE 
officials  to  request  that  the  case  be 
rsidewed  by  the  Appeal  Panel.  If  no 
s  ich  request  is  made,  the  decision  of  the 
Hfaring  Officer  in  the  case  is  final.  The 
pttrty  requesting  a  review  of  the  case  by 
t^e  Appeal  Panel  is  responsible  for 
notifying  the  other  par^  of  the  filing 
and  providing  the  other  party  with  a 
cppy  of  the  statement  filed  with  the 
*  ipeal  Panel.  The  Hearing  Officer's 
ision  represents  the  second  level  in 
three-tiered  access  eligibility 
ision  process  required  by  Executive 
\eT  12968. 

ion  710.29    Final  Appeal  Process 

ions  71D.29  through  710.34  would 
redesignated  as  sections  710.30 
■ough  710.34.  A  new  section  710.29, 
'  lal  appeal  process,"  is  added  to 
^  iement  the  third  decision  level  of 
it  three-tiered  access  eligibility 

lion  process  required  by  Executive 
ler  12968.  Currently,  the  final 
ision  as  to  the  individual's  access 
lorization  eligibility'  is  rendered  by 
Director,  Office  of  Security  Affairs, 
ess  a  final  decision  is  rendered  by 
tl^«  Manager  imder  section  710.21(b)(8) 
o^  Ihe  Secretary  of  Energy  imder  section 
7lp.31.  Under  the  proposed  regulations, 
a  final  decision  as  to  the  individual's 
access  authorization  eligibility  would  be 
rdi^dered  by  a  three  member  Appeal 
Pwel  comprised  of:  the  Director,  Office 
of  Beciuity  Affairs,  serving  as  a 
permanent  panel  member  and  as  the 
ipeal  Panel  Chairman;  a  EKDE  attorney 
tignated  by  the  General  Counsel;  and 
HE  employee  designated  by  the  head 
le  appropriate  DOE  Headquarters 
tent  or,  in  special  circumstances  by 
Director,  Office  of  Security  Affairs. 
:h  panel  member  will  be  a  United 
Slates  citizen  and  hold  a  DOE  Q  access 
authorization.  The  Appeal  Panel  will 
co<ivene  in  response  to  a  request  filed 
he  individual  or  a  DOE  official  for 
ler  review  of  the  individual's  case; 
i|iew  the  administrative  record  and 
'  new  material  submitted  by  the 
dividual  or  the  EKDE;  and  render  a 
[  decision  in  writing  as  to  whether 
ess  authorization  should  be  granted 
I  denied,  or  reinstated  or  revoked  for 
thjd  individual.  Appeals  will  be  decided 
by  B  majority  vote  of  the  panel  members 
Tkb  individual  will  be  informed  in 


writing  of  the  Appeal  Panel's  final 
decision.  This  section  would  be 
changed  also  to  allow  the  Director, 
Office  of  Secimty  Affairs,  with  the 
approval  of  the  Secretary,  to  defer  an 
Appeal  Panel  final  decision  if  the 
individual  is  the  subject  of  an 
imresolved  inquiry  or  investigation  of  a 
matter  that  would  affect  the  individual's 
DOE  access  authorization  eligibility; 
and,  in  rare  circumstances,  to  refer  a 
case  to  the  Secretary  for  a  final  decision 
if  the  Director  is  aware  of  information 
that  can  not  for  national  secimty 
reasons  be  disclosed  in  the  proceedings 
before  a  DOE  Hearing  Officer. 

Section  710.30    New  Evidence 

Minor  changes  are  made  to  this  newly 
redesignated  section  to  reflect  the  new 
decision  structure  in  the  process.  The 
changes  do  not  affect  the  application  of 
the  procedures  to  the  individual. 

Section  710.31    Action  by  the  Secretary 

Paragraphs  (a),  (b),  and  (c)  of  this 
newly  designated  section  would  be 
changed  and  a  new  paragraph  (d)  added 
to  allow  the  Secretary  to  approve  the 
deferral  of  an  Appeal  Panel  final 
decision  and  to  render  a  final  decision 
in  cases  where  information  cannot  be 
disclosed,  for  national  security  reasons, 
during  the  proceedings  before  a  DOE 
Hearing  Officer. 

Section  710.32    Reconsideration  of 
Access  Eligibility 

Paragraph  (c)  of  this  newly 
redesignated  section  has  been  clarified 
to  reflect  that  only  the  individual  can 
request  reconsideration  of  his  or  her 
case. 

Section  710.33    Terminations 

This  newly  redesignated  section  is 
changed  to  allow  final  decisions  to  be 
made  a  part  of  the  administrative  record 
prior  to  the  DOE  being  notified  of  the 
termination. 


Attorney 


Section  710.34 
Representation 

No  substantive  changes  are  made  to 
this  newly  redesignated  section. 

Section  710.35    Timeframes 

No  substantive  changes  are  made  to 
this  newly  redesignated  section. 

Section  710.36    Acting  Officials 

This  section  would  be  added  to  the 
current  regulations  to  allow  the 
authorities  conferred  in  this  subpart  to 
be  exercised  by  persons  designated  in 
writing  as  acting  for,  or  in  the  temporary 
capacity  of,  the  principal  decision- 
makers. 


Appendix  B 

This  appendix  is  added  to  this 
subpart  for  reference  purposes  only.  The 
Adjudicative  Guidelines  were 
developed  by  the  Security  Policy  Board 
in  March  1997  for  distribution 
throughout  the  Executive  Branch.  The 
guidelines  are  not  subject  to  public 
notice  and  comment  rulemaking 
procediu^s. 

rV.  Procedural  Requirements 

A.  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4. 1993). 
AmnrHingly,  today's  action  was  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  hiformation  and 
Regxdatory  Affairs. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  that  a  federal 
agency  prepare  a  regidatory  flexibifity 
analysis  for  any  rule  for  which  the 
agency  is  required  to  publish  a  general 
notice  of  proposed  rulemaking.  Such  an 
analysis  is  not  required,  however,  ff  the 
agency  certifies  that  the  rule  woidd  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (5  U.S.C, 
605(b)). 

DOE  certifies  that  the  amendments  to 
10  CFR  Part  710  proposed  today  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  proposed  rule,  if 
promulgated  as  a  final  rule,  would 
change  the  Department's  procedures  for 
eligibility  determinations  for  access  to 
classified  matter  and/or  special  nuclear 
material.  The  amendment,  which  are 
required  to  conform  10  CFR  Part  710  to 
the  requirements  of  Executive  Order 
12968.  would  affect  only  individual 
employees  or  applicants  for 
employment.  Tlie  rule  does  not  directly 
regulate  small  entities. 

C.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  the  proposed 
rule,  which  would  amend  the 
Department's  procedures  for  eligibility 
determinations  for  access  to  classified 
matter  and/or  special  nuclear  material, 
falls  into  a  class  of  actions  that  would 
not  individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment  as  determined  by  DOE's 
regulations  ( 1 0  CFR  Part  1 02 1 ,  Subpart 
D)  implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
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U.S.C  4321  et  seq.).  Specifically,  the 
propcMed  rule  is  categorically  excluded 
from  environmental  review  as  the 
proposed  rule  is  strictly  procedural 
(Category  Exclusion  A6).  Accordingly, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  collection  of  information  is 
proposed  to  be  imposed  by  this 
rulemaking.  Accordingly,  no  clearance 
by  the  Office  of  Management  and 
Budget  is  required  undm  the  Paperwoiic 
Reduction  Act  (44  U.S.C.  3501,  et  seq.). 

E.  Review  Under  Executive  Order  12988 

Section  3  of  Executive  Order  12988 
(61  FR  4729)  instructs  each  agency  to 
adhere  to  certain  requirements  in 
promulgating  new  regulations  and 
reviewing  existing  r^ulations.  These 
requirements,  set  fordi  in  sections  3  (a) 
and  (b).  include  eliminating  drafting 
errors  and  ambiguity,  drafting  the 
regulations  to  minimize  litigation, 
providing  clear  and  certain  legal 
standards  for  affected  conduct,  and 
promoting  simplification  and  burden 
reduction.  Agencies  are  also  instructed 
to  make  every  reasonable  effort  to 
ensure  that  the  regulation  specifies 
clearly  any  preemptive  effect,  effect  on 
existing  Federal  law  or  regulation,  and 
retroactive  effect;  describes  any 
administrative  proceedings  to  be 
avtiilable  prior  to  judicial  review  and 
any  provisions  for  the  exhaustion  of 
such  administrative  proceedings;  and 
defines  key  terms.  The  DOE  certifies 
that  today's  proposed  rule  meets  the 
requirements  of  sections  3  (a)  and  (b)  of 
Executive  Order  12988. 

F.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  2  U.S.C.  1531  et 
seq.,  requires  each  federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
federal  mandate  in  an  agency  rule  that 
may  result  in  the  expenditure  by  state, 
local,  and  tribal  governments  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  Act  also  requires  a  federal  agency 
to  develop  an  effective  process  to  permit 
timely  input  by  elected  officers  of  state, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate,"  and  it  requires  an  agency  to 
develop  a  plan  for  giving  notice  and 
opportunity  for  timely  input  to 
potentially  affected  small  governments 
before  establishing  any  requirements 
that  might  significantly  or  uniquely 


afiiect  small  governments.  The  rule 
amendments  proposed  today  would  not 
impose  a  fedwal  mandate  on  state,  local, 
or  tribal  governments  or  on  the  private 
sector.  Therefore,  the  requirements  of 
Title  n  of  the  Unfimded  Mandates 
Reform  Act  of  1995  do  not  apply.  . 

G.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act.  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act.  1999  (Pub.  L.  No.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  Today's  proposal 
would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Statement 

V.  C^portunity  for  Public  Comment 

DOE  believes  that  no  substantial  issue 
of  fact  or  law  exists  with  respect  to  the 
proposed  amendments,  and  that  the 
proposed  amendments  will  not  have  a 
substantial  impact  on  the  nation's 
economy  or  large  numbers  of 
individuals  or  businesses.  Therefore,  the 
DOE  does  not  intend  to  provide  an 
opportunity  for  oral  presentation  of 
views  or  arguments  regarding  the 
proposed  amendments.  Nevertheless, 
the  DOE  will  consider  scheduling  a 
public  hearing  for  the  oral  presentation 
of  views  and  arguments  if  members  of 
the  public  requesting  a  hearing  present 
a  reasonable  argument  that  a  hearing  is 
appropriate.  The  public  is  invited  to 
submit  written  comments  regarding  the 
proposed  amendments  set  forth  in  this 
notice  to  the  address  indicated  in  the 
"addresses"  section  of  this  preamble. 
The  designation  "Amendment  of 
Rules— 10  CFR  Part  710"  should  be 
indicated  on  the  outside  of  the  envelope 
and  ten  (10)  copies  of  comments  should 
be  submitted.  All  comments  received  by 
the  EKDE  will  be  available  for  public 
inspection  and  copjring  in  the  IX)E's 
Freedom  of  biformation  Reading  Room, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  telephone 
number  (202)  58&-3142,  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday  excluding  holidays. 

List  of  Subjects  in  10  CFR  Part  710 

Administrative  practice  and 
procedure.  Classified  information. 
Governments  contracts,  Nuclear 
materials. 


Issued  in  Washington,  DC,  on  August  3, 
1999. 
Roae  Gottanoeller, 

Assistant  Secretary  for  Nonproliferation  and 
National  Security. 

For  the  reasons  set  forth  in  the 
preamble,  Part  710  of  Title  10  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

PART  710-CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
EUQIBILITY  FOR  ACCESS  TO 
CLASSIFIED  MATTER  OR  SPECIAL 
NUCLEAR  MATERUO. 

1.  The  authority  citation  for  Part  710 
is  revised  to  read  as  follows: 

Authority:  Atomic  Energy  Act  of  1954,  sec. 
141, 68  Stat.  940.  as  amended  (42  U.S.C. 
2161);  Atomic  Energy  Act  of  1954,  sec.  145, 
68  Stat.  942.  as  amended  (42  U.S.C.  2165); 
Atomic  Energy  Act  of  1954,  sec.  161,  68  Stat. 
948,  as  amended  (42  U.S.C.  2201);  E.O. 
10450,  3  CFR  1949-1953  comp.,  p.  936,  as 
amended;  E.O.  10865,  3  CFR  1959-1963 
comp.,  p.  398,  as  amended,  3  CFR  Chap.  IV; 
E.O.  12958,  3  CFR  1995,  comp.,  p.  333;  E.O. 
12968.  3  CFR  1995,  comp..  p.  391. 

Subpart  A— General  Criteria  and 
Proceduree  for  Determining  Eligibility 
for  Accees  to  Claeelfled  Matter  or 
Special  Nuclear  Material 

2.  Section  710.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

fTICI    Purpose. 

***** 

(b)  This  subpart  is  published  to 
implement:  Executive  Order  12968,  60 
FR  40245  (August  7, 1995);  Executive 
Order  12958,  60  FR  19825  (April  20, 
1995);  Executive  Order  10865,  25  FR 
1583  (February  24, 1960),  as  amended; 
Executive  Order  10450, 18  FR  2489 
(April  27, 1954),  as  amended;  and  the 
1997  Adjudicative  Guidelines  approved 
by  the  President  and  set  forth  in 
Appendix  B  to  this  subpart. 

3.  Section  710.4  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraph  (g)  as  follows: 

}  710.4    Policy. 

***** 

(c)  If  the  individual  is  ciirrently 
awaiting  hearing  or  trial,  or  has  been 
convicted  of  a  crime  punishable  by 
imprisonment  of  six  (6)  months  or 
longer,  or  is  awaiting  or  serving  a  form 
of  preprosecution  probation,  suspended 
or  deferred  sentencing,  court  ordered 
probation,  or  parole  in  conjunction  with 
an  arrest  or  criminal  charges  initiated 
against  the  individual  for  a  crime  that  is 
pimishahle  by  imprisonment  of  six  (6) 
months  or  longer,  DOE  may  suspend 
processing  an  application  for  access 
authorization  until  such  time  as  the 
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h  B  uing,  trial,  criminal  prosecution, 
sli  spended  sentencing,  deferred 
8*  )i  itendng,  probation,  or  parole  has 
b^lpa  completed. 

*        •        •        • 

(g)  If  an  individual  believes  that  the 
pirOvisions  of  paragraph  (c),  (d),  or  (e)  of 
tl  4s  section  have  been  inappropriately 
plied,  a  written  appeal  may  be  filed 
h  the  Director,  Office  of  Safeguards 
[  Security,  DOE  Headquarters,  within 
itcalendar  days  of  the  date  the 
lividual  was  notified  of  the  action. 
>  Director,  Office  of  Safeguards  and 
Ciuity,  shall  act  on  the  written  appeal 
described  in  section  710.6(c). 
I.  Section  710.5  is  amended  by 
ding  in  alphabetical  order  a  definition 
f  the  term  "Classified  Matter"  and  by 
revising  the  definitions  for  "Local 
"'     lor  of  Security,"  "National 

rity  Information,"  and  "Operations 
ice  Manager  or  Manager"  as  follows: 

%fiO£    Definitions. 


oj 


Classified  Matter  means  the  material 
^lought  or  expression  that  is 

cl  aksified  piusuant  to  statute  or 

Ei^cutive  Order. 

•        *        *        * 

cal  Director  of  Security  means  the 
9rations  Office  or  Naval  Reactors 
ice  Security  and  Safeguards  Division 

tor,  or  other  similar  title;  for 
shington,  DC  area  cases,  the  Director, 
adquarters  Operations  Division;  for 
tfa^  Idaho  Operations  Office,  the 
Pijc^gram  Manager,  Security  and 
Ri^ource  Management  Division;  for  the 
sburgh  Naval  Reactors  Office,  the 

tor,  Contracts  and  Seciirities 
Vision;  for  the  Savannah  River 
srations  Office,  the  Director,  Interned 
Sflciuity  Division;  and  any  person 
designated  in  writing  to  serve  in  one  of 
I  aforementioned  positions  in  an 
capacity. 
*        •        * 

Rational  Security  Information  means 
information  that  has  been 
d^rmined,  pursuant  to  Executive 

ler  12958  or  any  predecessor  Order, 
tojtfequire  protection  against 
uUftuthorized  disclosiue  and  that  is  so 
delsignated. 
•    I     *        *        •        *    ' 

Operations  Office  Manager  or 
M  mager  means  the  Manager  of  a  DOE 
Operations  Office  (Albuquerque, 
Cmcago,  Idaho,  Nevada,  Oak  Ridge, 
O^and,  Richland,  or  Savannah  River), 
th©  Manager  of  the  Pittsburgh  Naval 
Reactors  Office,  the  Manager  of  the 
Schenectady  Naval  Reactors  Office,  and, 
fbf  Washington,  DC  area  cases,  the 


Director,  Office  of  Safeguards  and 
Security. 

***** 

5.  Section  710.7  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1710.7    Application  of  tttecritaria. 

(a)  The  decision  as  to  access 
authorization  is  a  comprehensive, 
common-sense  judgment,  made  after 
consideration  of  all  relevant 
information,  favorable  or  imfavorable,  as 
to  whether  the  granting  or  continuation 
of  access  authorization  will  not 
endanger  the  common  defense  and 
seciuity  and  is  clearly  consistent  with 
the  national  interest.  Any  doubt  as  to  an 
individual's  access  authorization 
„  eligibility  shall  be  resolved  in  favor  of 
the  national  security'.  Absent  an)' 
derogatory  information,  a  favorable 
determination  usually  will  be  made  as 
to  access  authorization-eligibility. 
***** 

G.  Section  710.8  is  amended  by 
adding  the  words  "(or  National 
Security)"  between  the  words 
"Sensitive"  and  "Positions"  in  the  first 
sentence  of  paragraph  (f)  and  revising 
paragraphs  (g),  (h),  (j),  (k),  and  (1)  to  read 
as  follows: 

§710.8    Criteria. 

***** 

(g)  Failed  to  protect  classified  matter, 
or  safeguard  special  nuclear  material;  or 
violated  or  disregarded  security  or 
safeguards  regiilations  to  a  degree  which 
would  be  inconsistent  with  the  national 
seciuity;  or  disclosed  classified 
information  to  a  person  unauthorized  to 
receive  such  information;  or  violated  or 
disregarded  regulations,  procedures,  or 
guidelines  pertaining  to  classified  or 
sensitive  information  technology 
systems. 

(h)  An  illness  or  mental  condition  of 
a  native  which,  in  the  opinion  of  a 
psychiatrist  or  licensed  clinical 
psychologist,  causes  or  may  cause,  a 
significant  defect  injudgment  or 
reliability. 
***** 

(j)  Been,  or  is,  a  user  of  alcohol 
habitually  to  excess,  or  has  been 
diagnosed  by  a  psychiatrist  or  a  licensed 
clinical  psychologist  as  alcohol 
dependent  or  as  suffering  from  alcohol 
abuse. 

(k)  Trafficked  in,  sold,  transferred, 
possessed,  used,  or  experimented  with  a 
drug  or  other  substance  listed  in  the 
Schedule  of  Controlled  Substances 
established  pursuant  to  section  202  of 
the  Controlled  Substances  Act  of  1970 
(such  as  marijuana,  cocaine, 
amphetamines,  barbiturates,  narcotics, 
etc.)  except  as  prescribed  or 


administered  by  a  physician  licensed  to 
dispense  drugs  in  Uie  practice  of 
medicine,  or  as  otherwise  authorized  by 
Federal  law. 

(1)  Engaged  in  any  unusual  conduct  or 
is  subject  to  any  circumstances  which 
tend  to  show  that  the  individual  is  not 
honest,  reliable,  or  trustworthy;  or 
which  furnishes  reason  to  believe  that 
the  individual  may  be  subject  to 
pressure,  coercion,  exploitation,  or 
duress  which  may  cause  the  individual 
to  act  contrary  to  the  best  interests  of  the 
national  security.  Such  conduct  or 
circumstances  include,  but  are  not 
limited  to,  criminal  behavior,  a  pattern 
of  financial  irresponsibility,  conflicting 
allegiances,  or  violation  of  any 
commitment  or  promise  upon  which 
DOE  previously  relied  to  favorably 
resolve  an  issue  of  access  authorization 
eligibility. 

7.  Section  710.9  is  revised  to  read  as 
follows: 

S  710.9    Action  on  derogatory  infonnation. 

(a)  If  the  reports  of  investigation  of  an 
individual  or  other  reliable  information 
tend  to  establish  the  validity  and 
significance  of  one  or  more  items  in  the 
criteria,  or  of  other  reliable  information 
or  fects  which  are  of  seciuity  concern, 
although  outside  the  scope  of  the  stated 
categories,  such  information  shall  be 
regarded  as  derogatory  and  create  a 
question  as  to  the  individual's  access 
authorization  eligibility. 

(b)  If  a  question  arises  as  to  the 
individual's  access  authorization 
eligibility,  the  Local  Director  of  Security 
shall  authorize  the  conduct  of  an 
interview  with  the  individual,  or  other 
appropriate  actions,  which  may  include 
a  DOE-sponsored  mental  evaluation, 
and,  on  the  basis  of  the  results  of  such 
interview  or  actions,  may  authorize  the 
granting  of  the  individual's  access 
authorization.  If,  in  the  opinion  of  the 
Local  Director  of  Security,  the  question 
as  to  the  individual's  access 
authorization  eligibility  has  not  been 
favorably  resolved,  he  shall  submit  the 
matter  to  the  Manager  with  a 
recommendation  that  authorit]i;be 
obtained  to  process  the  individual's  case 
under  administrative  review 
procedures. 

(c)  If  the  Manager  agrees  that 
unresolved  derogatory  information  is 
present  and  that  appropriate  attempts  to 
resolve  such  derogatory  information 
have  been  unsuccessful,  he  shall  submit 
a  request  for  authority  to  conduct  an 
administrative  review  proceeding, 
accompanied  by  an  explanation  of  the 
seciuity  concerns  and  a  duplicate 
Personnel  Security  File,  to  the  Director, 
Office  of  Safeguards  and  Security.  If  the 
Manager  believes  that  the  derogatory 
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infoimatioii  has  been  favorably 
resolved,  he  shall  direct  that  access 
authorizatioii  be  granted  for  the 
individual.  The  Manager  may  also  direct 
the  Local  Director  of  Security  to  obtain 
additional  information  in  the  matter 
pritw  to  deciding  whether  to  grant  the 
individual  access  authorization  or  to 
submit  a  request  for  authority  to 
conduct  an  administrative  review 
proceeding.  A  decision  in  the  matter 
shall  be  rendered  by  the  Manager  within 
10  calendar  da3rs  of  its  receipt. 

(d)  Upon  receipt  of  the  Manager's 
request  for  authority  to  conduct  an 
administrative  review  proceeding,  the 
Director.  Office  of  Safeguards  and 
Security,  shall  review  tiie  matter  and 
shall  authorize: 

(1)  The  institution  of  administrative 
review  proceedings  set  fi»tfa  in  sections 
$$  710.20  through  710.32; 

(2)  The  granting  of  access 
authorization:  or 

(3)  Such  other  action  as  the  Director 
deems  appropriate. 

(e)  The  Director,  Office  of  Safisguards 
and  Security,  shall  authorize  one  of 
these  options  within  30  calendar  days  of 
the  receipt  of  the  Manager's  request 
unless  an  extension  is  granted  by  the 
Director.  Office  of  Security  Affairs. 

8.  Section  710.10  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraphs  (e)  and  (f)  as  follows: 

f  710.10    Suapenslon  of  aecMS 
auttMriatlon. 

(a)  If  information  is  received  that 
raises  a  question  concerning  an 
individual's  continued  access 
authorization  eligibility,  the  Local 
Director  of  Security  shall  authorize 
action(s),  to  be  taken  on  an  expedited 
basis,  to  resolve  the  question  pursuant 
to  section  §  710.9(b).  If  the  question  as 
to  the  individual's  continued  access 
authorization  eligibility  is  not  resolved 
in  favor  of  the  individual,  the  Local 
Director  of  Security  shall  submit  the 
matter  to  the  Manager  Mrith  a 
recommendation  that  the  individual's 
access  authorization  be  suspended 
pending  the  final  determination 
resulting  from  the  procedures  in  this 
subpart 
•        *        •        *        * 

(e)  Upon  receipt  of  the  Manager's 
request  for  authority  to  conduct  an 
administrative  review  proceeding,  the 
Director,  Office  of  Safsguards  and 
Security  shall  review  the  matter  and 
shall  authorize: 

(1)  The  institution  of  administrative 
review  procedures  set  forth  in  §§  710.20 
through  710.32; 

(2)  The  reinstatement  of  access 
authorization;  or 


(3)  Such  other  action  as  the  Director 
deems  appropriate. 

(f)  The  Director.  Office  of  Safeguards 
and  Security,  shall  authorize  one  of 
these  options  within  30  calendar  days  of 
the  receipt  of  the  Manager's  request 
unless  an  exception  is  granted  by  the 
Director,  Office  of  Security  Affairs. 

9.  Section  710.21  is  amended  by 
revising  paragraphs  (a)  and  (b)(2)  and 
adding  paragraph  (c)  to  read  as  follows: 

f  710.21    Notioe  to  ttie  indlvidiial. 

(a)  Unless  an  extension  is  authorized 
by  the  Director,  Office  of  Safeguards  and 
Security,  within  30  calendar  days  of 
receipt  of  authority  to  institute 
administrative  review  pro€:edures,  the 
Manager  shall  prepare  and  deliver  to  the 
individual  a  notification  letter  approved 
by  the  local  Office  of  Chief  Counsel,  or 
the  Office  of  General  Counsel  for 
Headquarters  cases.  Where  practicable, 
the  letter  shall  be  delivered  to  the 
individual  in  person. 

(b)  *  V* 

(1)  •  •  • 

(2)  The  information  which  creates  a 
substantial  doubt  regarding  the 
individual's  access  authorization 
eligibility  (which  shall  be  as 
comprehensive  and  detailed  as  the 
national  security  permits)  and  why  that 
information  creates  such  doubt. 

•        •        •        •        • 

(c)  The.  notification  letter  referenced 
in  paragraph  (b)  of  this  section  shall 
also: 

(1)  Describe  the  individual's  access 
authorization  status  until  further  notice; 

(2)  Advise  the  individual  of  the  right 
to  representation  at  the  individual's 
own  expense  at  each  and  every  stage  of 
the  proceedings; 

(3)  Provide  the  name  and  telephone 
number  of  the  designated  DOE  official 
to  contact  for  any  further  information 
desired  concerning  the  proceedings, 
including  an  explanation  of  the 
individual's  rights  under  the  Freedom  of 
Information  and  Privacy  Acts;  and 

(4)  Include  a  copy  of  this  subpart. 

10.  Section  710.22  is  revised  to  read 
as  foUows: 

1710.22    Initial  (toctoion  procMS. 

(a)  The  Manager  shall  make  an  initial 
decision  as  to  the  individual's  access 
authorization  eligibility  based  on  the 
existing  information  in  the  case  if: 

(1)  Tne  individual  fails  to  respond  to 
the  notification  letter  by  filing  a  timely 
written  request  for  a  hearing  before  a 
Hearing  Officer  or  fails  to  respond  to  the 
notification  letter  after  requesting  an 
extension  of  time  to  do  so; 

(2)  The  individual's  response  to  the 
notification  letter  does  not  request  a 
hearing  before  a  Hearing  Officer;  or 


(3)  The  Hearing  Officer  refers  the 
individual's  case  to  the  Manager  in 
accordance  with  §  710.25(e)  or 
§  710.26(b). 

(b)  Unless  an  extension  of  time  is 
granted  by  the  Director,  Office  of 
Safeguards  and  Security,  the  Manager's 
initial  decision  as  to  the  individual's 
access  authorization  eligibility  shaU  be 
made  within  15  calendar  days  of  the 
date  of  receipt  of  the  information 
requested  in  paragraph  (a)  of  this 
section.  The  Manager  shall  either  grant 
or  deny,  or  reinstate  or  revoke,  the 
individual's  access  authorization. 

(c)  A  letter  reflecting  the  Manager's 
initial  decision  in  the  individual's  case 
shall  be  signed  by  the  Manager  and 
delivered  to  the  individual  within  15 
calendar  days  of  the  date  of  the 
Manager's  decision  imless  an  extension 
of  time  is  granted  by  the  Director,  Office 
of  Safeguards  and  Security.  If  the 
Manager's  initial  decision  is  imfavorable 
to  the  individual,  the  individual  shall  be 
advised: 

(1)  Of  the  Manager's  unfavorable 
decision  and  the  reason(s)  therefor; 

(2)  That  within  30  calendar  days  frxmi 
the  date  of  receipt  of  the  letter,  he  may 
file  a  written  request  for  a  review  of  the 
Manager's  initial  decision  through  the 
Director,  Office  of  Safsguards  and 
Security.  DOE  Headquarters,  to  the  DOE 
Headquarters  Appeal  Panel  (hereafter 
referred  to  as  the  "Appeal  Panel"); 

(3)  That  the  Director.  Office  of 
Safeguards  and  Seciuity,  may,  for  good 
cause  shown,  at  the  written  request  of 
the  individual,  extend  the  time  for  filing 
a  written  request  for  a  review  of  the  case 
by  the  Appeal  Panel;  and 

(4)  That  if  the  written  request  for  a 
review  of  the  Manager's  initial  decision 
by  the  Appeal  Panel  is  not  filed  within 
30  calendar  days  of  the  individual's 
receipt  of  the  Manager's  letter,  the 
Manager's  initial  decision  in  the  case 
shall  be  final. 

{71023    [Amandad] 

11.  Section  710.23  is  amended  by 
removing  the  words  "Operations  Office" 
from  the  section  heading. 

12.  Section  710.27  is  amended  by 
revising  the  section  heading,  removing 
the  words  "an  initial  opinion"  in  the 
first  sentence  of  paragraph  (a)  and 
inserting  in  their  place  ttie  words  "a 
decision,"  by  removing  sections 
710.27(e),  710.27(f),  and  710.27(g)  and 
by  revising  section  710.27(d)  to  read  as 
follows: 

S710.27    HMringOffkMT'*  (toctoion. 

(d)  The  Hearing  Officer's  decision 
shidl  be  based  on  the  Hearing  Officer's 
findings  of  fact.  If,  after  considering  all 
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tie  &ctors  in  light  of  the  criteria  set 

in  this  subpart,  the  Hearing  Officer 
Pthe  opinion  that  it  will  not 
;er  the  common  defense  and 
ity  and  will  be  clearly  consistent 
the  national  interest  to  grant  or 
state  access  authorization  for  the 
|vidual,  the  Hearing  Officer  shall 
ler  a  fevorable  decision;  otherwise, 
learing  Officer  shall  render  an 
unffivorable  decision.  Within  15 
cakndar  days  of  the  Hearing  Officer's 
WT^  ten  decision,  the  Hearing  Officer 
sh^l  provide  copies  of  the  decision  and 
the  administrative  record  to  the 
Meager  and  the  Director,  Office  of 
Sal^ards  and  Security. 

is.  Section  710.28  is  revised  to  read 
as  follows: 

28    Action  on  th«  Hearing  Officor's 


l)  Within  10  calendar  days  of  receipt 
of  ^e  decision  and  the  administrative 
redord,  unless  an  extension  of  time  is 
granted  by  the  Director,  Office  of 
Saleguards  and  Seciuity,  the  Manager 
sh^: 

(H)  Notify  the  individual  in  writing  of 
th^  Hearing  Officer's  decision; 

(B)  Advise  the  individual  in  writing  of 
thej  appeal  procediu-es  available  to  the 
individual  in  paragraph  (b)  of  this 
section  if  the  decision  is  unfavorable  to 
thei  individual; 

(33  Advise  the  individual  in  writing  of 
thej  appeal  procedures  available  to  the 
Manager  and  the  Director,  Office  of 
Sal^guards  and  Security,  in  paragraph 
(c)  df  this  section  if  the  decision  is 
favjarable  to  the  individual;  and. 
Provide  the  individual  and/or 
or  representative,  a  copy  of  the 
;  Officer's  decision  and  the 
istrative  record. 
I  If  the  Hearing  Officer's  decision  is 
^vorable  to  the  individual: 
The  individual  may  file  with  the 
Dir^or,  Office  of  Safeguards  and 
Security,  a  written  request  for  further 
review  of  the  decision  by  the  Appeal 
Pa4«l  along  with  a  statement  required 
by  paragraph  (e)  of  this  section  within 
30  calendar  days  of  the  individual's 
receipt  of  the  Manager's  notice; 

(?)  The  Director,  Office  of  Safeguards 
and  Security  may,  for  good  cause 
shdwn,  extend  the  time  for  filing  a 
request  for  further  review  of  the     - 
decision  by  the  Appeal  Panel  at  the 
written  request  of  the  individual 
projufided  the  request  for  an  extension  of 
timja  is  filed  by  the  individual  within  30 
cal^pdar  days  of  receipt  of  the 
Manager's  notice; 

($4  The  Hearing  Officer's  decision 
shall  bo  considered  final  if  the 
individual  does  not:  file  a  written 
request  for  a  review  of  the  decision  by 


the  Appeal  Panel  or  for  an  extension  of 
time  to  file  a  written  request  for  further 
review  of  the  decision  by  the  Appeal 
Panel  in  accordance  with  paragraphs 
(b)(1)  or  (b)(2)  of  this  section;  or,  file  a 
written  request  for  a  further  review  of 
the  decision  by  the  Appeal  Panel  after 
having  been  granted  an  extension  of 
time  to  do  so. 

(c)  If  the  Hearing  Officer's  decision  is 
favorable  to  the  individual,  within  30 
calendar  days  of  the  individual's  receipt 
of  the  Manager's  notice: 

(1)  The  Manager  or  the  Director, 
Office  of  Safeguards  and  Seciuity,  may 
file  a  written  request  for  further  review 
of  the  decision  by  the  Appeal  Panel 
along  with  the  statement  required  by     " 
paragraph  (e)  of  this  section; 

(2)  The  Director,  Office  of  Security 
Affairs,  may,  at  the  written  request  of 
the  Manager  or  Director,  Office  of 
Safeguards  and  Seciuity,  extend  the 
time  for  filing  a  request  for  further 
review  of  the  decision  by  the  Appeal 
Panel;  or 

(3)  The  Manager,  with  the 
concurrence  of  the  Director,  Office  of 
Safeguards  and  Security,  shall  grant  or 
reinstate  the  individual's  access 
authorization. 

(d)  A  copy  of  any  request  for  further 
review  of  die  individual's  case  by  the 
Appeal  Panel  filed  by  the  Manager  or 
the  Director,  Office  of  Safeguards  and 
Security,  shall  be  provided  to  the 
individual  by  the  Manager. 

(e)  The  party  filing  a  request  for 
review  of  the  individual's  case  by  the 
Appeal  Panel  shall  include  with  the 
request  a  statement  identifying  the 
issues  on  which  it  wishes  the  Appeal 
Panel  to  focus.  A  copy  of  such  statement 
shall  be  served  on  the  other  party,  who 
may  file  a  response  with  the  Appeal 
Panel  within  20  calendar  days  of  receipt 
of  the  statement. 

14.  Sections  710.29  through  710.34 
are  redesignated  as  §§  710.30  through 
710.35  and  a  new  Peace  Corps  §  710.29 
is  added  to  read  as  follows: 

S  71 0^    Hnal  appeal  procesa. 

(a)  The  Appeal  Panel  shall  be 
convened  by  the  Director,  Office  of 
Security  Affairs,  to  review  and  render  a 
final  decision  in  an  access  authorization 
eligibility  case  referred  by  the 
individual,  the  Manager,  or  the  Director, 
Office  of  Safeguards  and  Seciuity,  in 
accordance  with  §§  710.22,  710.28,  and 
710.32  of  this  subpart. 

(b)  The  Appeal  Panel  shall  consist  of 
three  members,  each  of  whom  shall  be 

a  DOE  Headquarters  employee,  a  United 
States  citizen,  and  hold  a  DOE  Q  access 
authorization.  The  Director,  Office  of 
Security  Affairs,  shall  serve  as  a 
permanent  member  of  the  Appeal  Panel 


and  as  the  Appeal  Panel  Chairman.  The 
second  member  of  on  the  Appeal  Panel 
shall  be  a  DOE  attorney  designated  by 
the  General  Counsel.  "The  head  of  the 
DOE  Headquarters  element  who  has 
cognizance  over  the  individual  whose 
access  authorization  eligibility  is  being 
considered  may  designate  an  employee 
to  act  as  the  third  member  on  the 
Appeal  Panel;  otherwise,  the  third 
member  will  be  designated  by  the 
Chairman.  Only  one  member  of  the 
Appeal  Panel  shall  be  from  the  security 
field.  ^ 

(c)  In  filing  a  written  request  for  a 
review  by  the  Appeal  Panel  in 
accordance  with  §§  710.22  and  710.28, 
the  individual,  or  the  counsel  or 
representative,  shall  identify  the 
relevant  issues  and  may  also  submit  any 
relevant  material  in  support  of  the 
individual.  The  individual's  written 
request  and  supportive  material  shall  be 
made  a  part  of  the  administrative 
record.  The  Director,  Office  of 
Safeguards  and  Security,  shall  provide 
staff  support  to  the  Appeal  Panel  as 
requested  by  the  Director,  Office  of 
Security  Affairs. 

(d)  Within  15  calendar  days  from  the 
date  of  receipt  of  a  request  for  a  review 
of  a  case  by  the  Appeal  Panel,  the 
Director,  Office  of  Security  Affairs, 
shall: 

(1)  Request  the  General  Counsel  to 
designate  an  attorney  who  shall  serve  as 
an  Appeal  Panel  member; 

(2)  Either  request  the  head  of  the 
cognizant  DOE  element  to  designate,  or 
designate  himself,  an  employee  from 
outside  the  security  field  who  shall 
serve  as  the  third  member  of  the  Appeal 
Panel;  and 

(3)  Arrange  for  the  Appeal  Panel 
members  to  convene  to  review  the 
administrative  recora  or  provide  a  copy 
of  the  administrative  record  to  the  other 
Appeal  Panel  members  for  their 
independent  review. 

(e)  The  Appeal  Panel  may  initiate  an 
investigation  of  any  statement  or 
material  contained  in  the  request  for  an 
Appeal  Panel  review  and  use  any 
relevant  facts  obtained  by  such 
investigation  in  the  conduct  of  the  final 
decision  process.  The  Appeal  Panel  may 
solicit  and  accept  submissions  from 
either  the  individual  or  DOE  officials 
that  are  relevant  to  the  final  decision 
process  and  may  establish  appropriate 
time  frames  to  allow  for  such 
submissions.  The  Appeal  Panel  may 
also  consider  any  other  source  of 
information  that  will  advance  the  final 
decision  process,  provided  that  both 
pcirties  are  afforded  an  opportunity  to 
respond  to  all  third  party  submissions. 
All  information  obtained  by  the  Appeal 
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Panel  under  this  section  shall  be  made 
a  part  of  the  administrative  record. 

(f)  Within  45  work  days  of  the  closing 
of  the  administrative  record,  the  Appeal 
Panel  shall  render  a  final  written 
decision  in  the  case  predicated  upon  an 
evaluaticm  of  the  administrative  record, 
findings  as  to  each  of  the  allegations 
contained  in  the  notification  letter,  and 
any  new  evidence  that  may  have  been 
submitted  pursuant  to  §  710.30.  Prior  to 
the  Appeal  Panel  reaching  its  decision, 
the  Director,  Office  of  Security  Afbirs, 
shall  remind  the  other  panel  members 
that,  in  accordance  with  the 
requirements  of  Part  3 — Access 
Eligibility  Standards  of  Executive  Order 
12968.  any  doubt  regarding  access 
eligibility  shall  be  resolved  in  favor  of 
the  national  seciuity.  If  a  majority'  of  the 
Appeal  Panel  members  determine  that  it 
will  not  endanger  the  common  defense 
and  seciirity  and  will  be  clearly 
consistent  with  the  national  interest,  the 
Director.  Office  of  Secmity  Affairs,  shall 
grant  or  reinstate  access  authorization 
for  the  individual;  otherwise,  the 
Director,  Office  of  Secmity  Affairs,  shall 
deny  or  revoke  access  authorization  for 
the  individual.  The  Appeal  Panel 
written  decision  shall  be  made  a  part  of 
the  administrative  record. 

(g)  The  Director,  Office  of  Security 
Affairs,  through  the  Director.  Office  of 
Safeguards  and  Seciirity,  shall  inform  in 
writing  the  individual  involved  and 
counsel  or  representative  of  the  Appeal 
Panel's  final  decision.  A  copy  of  the 
correspondence  shall  also  be  provided 
to  the  other  panel  members  and  the 
Manager. 

(h)  u,  upon  receipt  of  a  written 
request  for  a  review  of  the  individual's 
case  by  the  Appeal  Panel,  the  Director, 
Office  of  Security  Affairs,  is  aware  or 
subsequently  becomes  aware  of 
information  that  the  individual  is  the 
subject  of  an  luiresolved  inquiry  or 
investigation  of  a  matter  that  could 
reasonably  be  expected  to  affect  the 
individual's  DOE  access  authorization 
eligibility,  the  Director  may  defer  action 
by  the  Appeal  Panel  on  the  request  until 
the  inqiiiry  or  investigation  is 
completed  and  its  results  available  for 
review  by  the  Appeal  Panel.  In  such 
instances,  the  Director.  Office  of 
Security  Affairs,  shall: 

(1)  Obtain  written  approval  from  the 
Secretary  to  defer  review  of  the 
individual's  case  by  the  Appeal  Panel 
for  an  initial  interval  not  to  exceed  90 
calendar  days; 

(2)  Advise  the  individual  and 
appropriate  DOE  officials  in  writing  of 
the  initial  defenal  and  the  rea8on(s) 
therofbr; 

(3)  Request  that  the  individual's 
employment  status  not  be  afiiacted 


during  the  initial  and  any  subsequent 
deferral  interval,  except  at  the  written 
reouest  of  the  individual; 

l4)  Obtain  written  approval  from  the 
Secretary  to  e3ctend  the  deferral  for  each 
subsequent  90  calendar  day  interval  and 
advise  in  writing  all  concerned  parties 
of  the  Secretary's  approval; 

(5)  bifbrm  in  writing  all  concerned 
parties  when  the  inquiry  or 
investigation  has  been  completed  and 
the  results  made  available  to  the  Appeal 
Panel. 

(i)  If,  upon  receipt  of  a  written  request 
for  review  of  an  individual's  case  by  the 
Appeal  Panel,  the  Director,  Office  of 
Security  Affairs,  is  aware  or 
subsequently  becomes  aware  of 
information  that  adversely  affects  the 
individual's  DOE  access  authorization 
eligibility  and  which  can  not  for 
national  seciuity  reasons  be  disclosed  in 
the  proceedings  before  a  DOE  Hearing 
Officer,  the  Director  may  refer  the 
information  and  the  administrative 
record  to  the  Secretary  for  the  final 
decision  as  to  the  individual's  DOE 
access  authorization  eligibility.  In  such 
instances,  the  Director,  Office  of 
Security  Affairs,  shall  notify  in  writing 
all  concerned  parties  that  the 
individual's  case  has  been  provided  to 
the  Secretary  for  a  final  decision  in 
accordance  with  §  710.31  of  this 
subpart. 

15.  Newly  redesignated  §  710.30  is 
amended  by  replacing  the  word 
"determination"  with  the  word 
"decision"  in  paragraph  (a)  and 
replacing  the  words  "an  opinion"  with 
the  words  "a  decision"  in  paragraph 
(b)(1).  by  replacing  the  word  "getting" 
with  the  word  "receiving"  in  paragraph 
(b)(l].  and  by  revising  paragraph  (b)(2) 
to  read  as  follows: 

f710J0    Nawcvidanee. 

***** 

(b)(2)  In  those  cases  where  the 
Hearing  Officer's  decision  has  been 
issued,  the  application  for  presentation 
of  new  evidence  shall  be  referred  to  the 
Director.  Office  of  Security  Affairs.  In 
the  event  that  the  Director,  Office  of 
Security  Affairs,  determines  that  the 
new  evidence  shall  be  received,  he  shall 
determine  the  form  in  which  it.  and  the 
other  party's  response,  shall  be  received. 
***** 

16.  Newly  redesignated  §  710.31  is 
revised  to  read  as  follows: 

1710^1    AdkNibytlMSecrstwy. 

(a)  Whenever  an  individual  has  not 
been  afforded  an  opportunity  to  cross- 
examine  witnesses  who  have  furnished 
information  adverse  to  the  individual 
under  the  provisions  of  §§  710.26(1)  or 
(o).  or  the  opportunity  to  review  and 


respond  to  the  information  provided  by 
the  Director.  Office  of  Security  Affairs, 
to  the  Secretary  imder  §  710.29(i),  only 
the  Secretary  may  issue  a  final  decision 
to  deny  or  revoke  DOE  access 
authorization  for  the  individual  after 
personally  reviewing  the  administrative 
record  and  any  additional  material 
provided  by  the  Director.  Office  of 
Sectirity  Affairs.  The  Secretary's 
authority  may  not  be  delegated  and  may 
be  exercised  only  when  the  Secretary 
determines  that  the  circiunstances 
described  in  §§  710.26(1)  or  (o),  or 
710.29(i)  are  present,  and  such 
determination  shall  be  final. 

(b)  Whenever  the  Secretary  issues  a 
final  decision  as  to  the  individual's  DOE 
access  authorization  eligibility,  the 
individual  and  other  concerned  parties 
will  be  notified  in  writing,  by  the 
Director,  Office  of  Seciuity  Affairs,  of 
that  decision  and  of  the  Secretary's 
findings  with  respect  to  each  of  die 
allegations  contained  in  the  notification 
letter  and  each  substantial  issue 
identified  in  the  statement  in  support  of 
the  request  for  review  to  the  extent 
allowed  by  the  national  security. 

(c)  Nothing  contained  in  these 
procedures  shall  be  deemed  to  limit  or 
affect  the  responsibility  and  powers  of 
the  Secretary  to  issue  subpoenas  or  to 
deny  or  revoke  access  to  Restricted  Data, 
national  security  information,  or  special 
nuclear  material. 

(d)  Only  the  Secretary  may  approve 
initial  and  subsequent  requests  imder 
section  710.29(h)  by  the  Director,  Office 
of  Security  Affairs,  to  defer  the  review 
of  an  individual's  case  by  the  Appeal 
Panel. 

17.  Newly  redesignated  §  710.32  is 
revised  to  read  as  follows: 


1710.32    ftoconsictoration  of ) 
•llgibility. 

(a)  If.  pursuant  to  the  procedures  set 
forth  in  §§  710.20  through  710.31  of  this 
subpart,  the  Manager,  Hearing  Officer, 
Appeal  Panel,  or  the  Secretary  has  made 
a  decision  granting  or  reinstating  access 
authorization  for  an  individual,  the 
individual's  access  authorization 
eligibility  shall  be  reconsidered  as  a 
new  administrative  review  under  the 
procedures  set  forth  in  this  subpart    . 
when  previously  unconsidered 
derogatory  information  is  identified,  or 
the  individual  violates  a  commitment  or 
promise  upon  which  the  DOE 
previously  relied  to  favorabfy  resolve  an 
issue  of  access  authorization  eligibility. 

(b)  If.  pursuant  to  the  procedures  set 
forth  in  §§  710.20  through  710.31  of  this 
subpart,  the  Manager,  Hearing  Officer. 
Appeal  Panel,  or  the  Secretary  has  made 
a  decision  denying  or  revoking  access 
authorization  for  the  individual,  the 
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inc :  vidual's  access  authorization 
eli]  {ibility  may  be  reconsidered  only 
the  individual  so  requests,  when 

is  a  bona  fide  offer  of  emplojnment 
_  access  to  Restricted  Data, 

inal  security  information,  or  special 
nudear  material,  and  when  there  is 
eit 

Material  and  relevant  new 
lence  which  the  individual  and  the 

idual's  representatives  are  without 
fauU  in  failing  to  present  earlier,  or 

Convincing  evidence  of 
retidbilitation  or  reformation. 

[a  A  request  for  reconsideration  shall 
be  etibmitted  in  writing  to  the  Director, 
Office  of  Security  Affairs,  accompanied 
by  bb  affidavit  setting  forth  in  detail  the 
new  evidence  or  evidence  of 
rehjqbilitation  or  reformation.  The 
Dinactor,  Office  of  Security -Affairs,  shall 
dei^ide  and  notify  the  individual  as  to 
whather  the  individual's  access 
autnorization  shall  be  reconsidered  and, 
if  sb,  the  method  by  which 
recplnsideration  shall  be  accomplished. 

(d)  Final  decisions  regarding  access 
autnorization  eligibility  in 
recoinsideration  cases  shall  be  made  by 
the  Appeal  Panel. 

18.  Newly  redesignated  §  710.33  is 
rev  ised  to  read  as  follows: 

171(1.33    Twrminations. 

if  the  individual  is  no  longer  an 
applicant  for  access  authorization  or  no 
lonoBr  requires  access  authorization,  the 
propedures  of  this  subpart  shall  be 
ten^inated  without  a  final  decision  as  to 
thel  individual's  access  authorization 
eligf)ility,  unless  a  final  decision  has 
been  rendered  prior  to  the  DOE  being 
notified,  of  the  change  in  the 
individual's  pending  access 
authorization  status. 

19.  Newly  redesignated  §  710.35  is 
revised  to  read  as  follows: 

f71DL35    TinMframM. 

Statements  of  time  established  for 
9ssing  aspects  of  a  case  under  this 
;|art  are  the  agency's  desired  time 
as  in  implementing  the  procedures 
[>rth  in  this  subpart.  They  shall  have 
ipact  upon  the  final  disposition  of 
bcess  authorization  by  a  Manager, 
Hearing  Officer,  the  Appeal  Panel,  or 
the  Secretary,  and  shall  confer  no 
procedural  or  substantive  rights  upon  an 
individual  whose  access  audiorization 
eli^bility  is  being  considered. 

2a  Section  710.36  is  added  to  read  as 
foU^ 


1.36    AcUng  officials. 

cept  for  the  Secretary,  the 
resj^Onsibilities  and  authorities 
conjTerred  in  this  subpart  may  be 
exekdsed  by  persons  who  have  been 


designated  in  writing  as  acting  for,  or  in 
the  temporary  capacity  of,  the  following 
DOE  positions:  the  Local  Director  of 
Security,  the  Manager,  the  Director, 
Office  of  Safeguards  and  Security,  or  the 
General  Counsel.  The  responsibilities 
and  authorities  of  the  Director,  Office  of 
Security  Affairs,  may  be  exercised  in  his 
absence  only  by  the  Deputy  Director, 
Office  of  Security  Affairs. 

21.  Appendix  B  to  subpart  A  of  Part 
710  is  added  to  read  as  follows: 

Appendix  B  to  Subpart  A  of  Part  710— 
Adjudicative  Guidelines  Approved  by 
the  President  in  Accordance  With  the 
Provisions  of  Executive  Order  12968 

(The  following  guidelines,  included  in  this 
subpart  for  reference  purposes  only,  are 
reproduced  as  provided  to  thn  DOE  by  the 
Security  Policy  Board.  The  President  may 
change  the  guidelines  without  notice.) 

Adjudicative  Guidelines  for  Determining 
Eligibility  for  Access  to  Classified 
Information 

1.  Introduction.  The  following  adjudicative 
guidelines  are  established  for  all  U.S. 
government  civilian  and  military  personnel, 
consultants,  contractors,  employees  of 
contractors,  licensees,  certificate  holders  or 
grantees  and  their  employees  and  other 
individuaJs  who  require  access  to  classified 
information.  They  apply  to  persons  being 
considered  for  initial  or  continued  eligibility 
for  access  to  classified  information,  to 
include  sensitive  compartmented 
information  and  special  access  programs  and 
are  to  be  used  by  government  departments 
and  agencies  in  all  final  clearance 
determinations. 

2.  The  Adjudicative  Process,  (a)  The 
adjudicative  process  is  an  examination  of  a 
sufficient  period  of  a  person's  life  to  make  an 
affirmative  determination  that  the  person  is 
eligible  for  a  security  clearance.  Eligibility  for 
access  to  classified  information  is  predicated 
upon  the  individual  meeting  these  personnel 
security  guidelines.  The  adjudicative  process 
is  the  careful  weighing  of  a  number  of 
variables  known  as  the  whole  person 
concept.  Available,  reliable  information 
about  the  person,  past  and  present,  favorable 
and  unfavorable,  should  be  considered  in 
reaching  a  determination.  In  evaluating  the 
relevance  of  an  individual's  conduct,  the 
adjudicator  should  consider  the  following 
factors: 

(1)  The  nature,  extent,  and  seriousness  of 
the  conduct; 

(2)  the  circumstances  surrounding  the 
conduct,  to  include  knowledgeable 
participation; 

(3)  the  frequency  and  recency  of  the 
conduct; 

(4)  the  individual's  age  and  maturity  at  the 
time  of  the  conduct; 

(5)  the  voluntariness  of  participation; 

(6)  the  presence  or  absence  of 
rehabilitation  and  other  pertinent  behavioral 
changes; 

(7)  the  motivation  for  the  conduct; 

(6)  the  potential  for  pressure,  coercion, 
exploitation,  or  duress;  and 


(9)  the  likelihood  of  continuation  or 
recurrence. 

(b)  Each  case  must  be  judged  on  its  own 
merits,  and  final  determination  remains  the 
responsibility  of  the  specific  department  or 
agency.  Any  doubt  as  to  whether  access  to 
classified  information  is  clearly  consistent 
with  national  seciirity  will  be  resolved  in 
favor  of  the  national  security. 

(c)  The  ultimate  determination  of  whether 
the  granting  or  continuing  of  eligibility  for  a 
security  clearance  is  clearly  consistent  with 
the  interests  of  national  security  must  be  an 
overall  common  sense  determination  based 
upon  careful  consideration  of  the  following, 
each  of  which  is  to  be  evaluated  in  the 
context  of  the  whole  person  concept,  as 
explained  further  below:  ^ 

(1)  GUIDELINE  A:  Allegiance  to  the  United 
States: 

(2)  GUIDELINE  B:  Foreign  influence; 

(3)  GUIDELINE  C:  Foreign  preference;      - 
(4J  GUIDELINE  D:  Sexual  behavior; 

(5)  GUIDELINE  E:  Personal  conduct; 

(6)  GUIDELINE  F:  Financial 
considerations; 

(7)  GUIDELINE  G:  Alcohol  consumption; 

(8)  GUIDELINE  H:  Drug  involvement; 

-  (9)  GUIDELINE  I:  Emotional,  mentel,  and 
personality  disorders; 

(10)  GUIDELINE  J:  Criminal  Conduct; 

(11)  GUIDELINE  K:  Security  violations; 

(12)  GUIDELINE  L:  Outside  activiUes; 

(13)  GUIDELINE  M:  Misuse  of  Information 
Technology  Systems. 

(d)  Although  adverse  information 
concerning  a  single  criterion  may  not  be 
sufficient  for  an  unfavorable  determination, 
the  individual  may  be  disqualified  if 
available  information  reflects  a  recent  or 
recurring  pattern  of  questionable  judgment, 
irresponsibility,  or  emotionally  unstable 
behavior.  Notwithstanding,  the  whole  person 
concept,  pursuit  of  further  investigation  may 
be  terminated  by  an  appropriate  adjudicative 
agency  in  the  face  of  reliable,  significant, 
disqualifying,  adverse  information. 

(e)  When  information  of  security  concern 
becomes  known  about  an  individual  who  is 
currently  eligible  for  access  to  classified 
information,  the  adjudicator  should  consider 
whether  the  person: 

(1)  Voluntarily  reported  the  information; 

(2)  was  truthful  and  complete  in 
responding  to  questions; 

(3)  sought  assistance  and  followed 
professional  guidance,  where  appropriate; 

(4)  resolved  or  app«ars  likely  to  favorably 
resolve  the  security  concern; 

'  (5)  has  demonstrated  positive  changes  in 
behavior  and  employment; 

(6)  should  have  his  or  her  access 
temporarily  suspended  pending  final 
adjudication  of  the  information. 

(f)  If  after  evaluating  information  of 
security  concern,  the  adjudicator  decides  that 
the  information  is  not  serious  enough  to 
warrant  a  recommendation  of  disapproval  or 
revocation  of  the  security  clearance,  it  may 
be  appropriate  to  recommend  approval  with 

a  warning  that  future  incidents  of  a  similar 
nature  may  result  in  revocation  of  access. 

Guideline  A:  Allegiance  To  The  United 
States 

3.  The  Concern.  An  individual  must  be  of 
unquestioned  allegiance  to  the  United  States. 
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The  willingness  to  safeguard  classified 
information  is  in  doubt  if  there  is  any  reason 
to  suspect  an  individual's  allegiance  to  the 
United  States. 

4.  Conditions  that  could  raise  a  security 
concern  and  may  be  disqualifying  include: 

(a)  Involvement  in  any  act  of  sabotage, 
espionage,  treason,  terrorism,  sedition,  or 
other  act  whose  aim  is  to  overthrow  the 
Government  of  the  United  States  or  alter  the 
form  of  government  by  unconstitutional 


(b)  asaodation  or  sjrmpathy  with  persoos 
who  are  attempting  to  commit,  or  who  are 
cmnmitting,  any  of  the  above  acts; 

(c)  aaaociation  or  sympathy  with  persons  or 
otganizations  that  advocate  the  overthrow  of 
the  United  States  Government,  or  any  state  or 
subdivision,  by  force  or  violence  or  by  other 
unconstitutional  means; 

(d)  involvement  in  activities  which 
unlawiuiiy  advocate  or  practice  iiie 
commission  of  acts  of  force  or  violence  to 
prevent  others  from  exercising  their  rights 
under  the  Constitution  or  laws  of  the  United 
^ates  or  of  any  state. 

5.  Conditions  that  could  mitigate  security 
concerns  include: 

(a)  The  individual  was  unaware  of  the 
unlawful  aims  of  the  individual  or 
organization  and  severed  ties  upon  learning 
of  these; 

(b)  the  individual's  involvement  was  only 
with  the  lawful  or  humanitarian  asfiects  of 
such  an  organization; 

(c)  involvement  in  the  above  activities 
occurred  for  only  a  short  period  of  time  and 
was  attributable  to  curiosity  or  academic 
interest; 

(d)  the  person  has  had  no  recent 
involvement  or  association  with  such 
activities. 

Guideline  B:  Foreign  Influence 

6.  The  Concern.  A  security  risk  may  exist 
when  an  individual's  immediate  family, 
including  cohabitants  and  other  persons  to 
whom  he  or  she  may  be  bound  by  affection, 
influence,  or  obligation  are  not  citizens  of  the 
United  States  or  may  be  subject  to  duress. 
These  situations  could  create  the  potential 
for  foreign  influence  that  could  result  in  the 
compromise  of  classified  information. 
Contacts  with  citizens  of  other  countries  or 
financial  interests  in  other  countries  are  also 
relevant  to  security  determinations  if  they 
make  an  individual  potentially  vulnerable  to 
coercion,  exploitation,  or  pressure. 

7.  Conditions  that  could  raise  a  security 
concern  and  may  be  disqualifying  include: 

(a)  An  immediate  family  member,  or  a 
person  to  whom  the  individual  has  close  ties 
of  affection  or  obligation,  is  a  citizen  of,  or 
resident  or  present  in,  a  foreign  country. 

(b)  sharing  living  quarters  with  a  person  or 
persons,  regardless  of  their  citizenship  status, 
if  the  potential  for  adverse  foreign  influence 
or  duress  exists; 

(c)  relatives,  cohabitants,  or  associates  who 
are  connected  with  any  foreign  country; 

(d)  foiling  to  report,  where  required, 
associations  with  foreign  nationals; 

(e)  unauthorized  association  with  a 
suspected  or  known  collaborator  or  employee 
of  a  foreign  intelligence  service; 


(f)  conduct  which  may  make  the  individual 
vulnerable  to  coercion,  exploitation,  or 
pressure  by  a  foreign  government; 

(g)  indications  that  representatives  or 
nationals  fit>m  a  foreign  country  are  acting  to 
increase  the  vulnerability  of  the  individual  to 
possible  future  exploitation,  coercion  or 
pressure; 

(h)  a  substantial  financial  interest  in  a 
country,  or  in  any  foreign  owned  or  operated 
business  that  could  make  the  individual 
vulnerable  to  foreign  influence. 

8.  Conditions  that  could  mitigate  security 
concerns  include: 

(a)  A  determination  that  the  immediate 
family  member(s)  (spouse,  father,  mother, 
sons,  daughtras,  brothers,  sisters),  cohabitant, 
or  associate(s)  in  question  are  not  agents  of 

a  foreign  power  (» in  a  position  to  be 
exploited  by  a  foreign  power  in  a  way  that 
could  force  the  individual  to  choose  between 
loyalty  to  the  pcr5on(s)  involved  and  the 
United  States; 

(b)  contacts  with  foreign  citizens  are  the 
result  of  official  United  States  Government 
business; 

(c)  contact  and  correspondence  with 
foreign  citizens  are  casual  and  infrequent; 

(d)  the  individual  has  promptly  complied 
with  existing  agency  requirements  regarding 
the  reporting  of  contacts,  requests,  or  threats 
from  persons  or  organizations  from  a  foreign 
country; 

(e)  foreign  financial  interests  are  minimal 
and  not  sufficient  to  affect  the  individual's 
security  responsibilities. 

Guideline  C:  Foreign  Prefierence 

9.  The  Concern.  When  an  individual  acts 
in  such  a  way  as  to  indicate  a  preference  for 
a  foreign  country  over  the  United  States,  then 
he  or  she  may  be  prone  to  provide 
information  or  make  decisions  that  are 
harmful  to  the  interests  of  the  United  States. 

10.  Conditions  that  could  raise  a  security 
concern  and  may  be  disqualifying  include: 

(a)  The  exercise  of  dual  citizenship; 

(b)  possession  and/or  use  of  a  foreign 
passport; 

(c)  military  service  or  a  willingness  to  bear 
arms  for  a  forei^  country; 

(d)  accepting  educational,  medical,  or  other 
benefits,  such  as  retirement  and  social 
welfare,  from  a  foreign  country; 

(e)  residence  in  a  foreign  country  to  meet 
citizenship  requirements; 

(f)  using  foreign  citizenship  to  protect 
financial  or  business  interests  in  another 
country; 

(g)  seeking  or  holding  political  office  in  the 
foreign  country;  ' 

(h)  voting  in  foreign  elections;  and 
(i)  performing  or  attempting  to  perform 
duties,  or  otherwise  acting,  so  as  to  serve  the 
interests  of  another  government  in  preference 
to  the  interests  of  the  United  States. 

11.  Conditions  that  could  mitigate  security 
concerns  include: 

(a)  Dual  citizenship  is  based  solely  on 
parents'  citizenship  or  birth  in  a  foreign 
country; 

(b)  indicators  of  possible  foreign  preference 
(e.g..  foreign  military  service)  occurred  before 
obtaining  United  States  citizenship; 

(c)  activity  is  sanctioned  by  the  United 
States; 


(d)  individual  has  expressed  a  willingness 
to  renounce  dual  citizenship. 

Guidelina  D:  Sexual  Behavior 

12.  The  Concern.  Sexual  behavior  is  a 
security  concern  if  it  involves  a  criminal 
offense,  indicates  a  personality  or  emotional 
disorder,  may  subject  the  individual  to 
coercion,  exploitation,  or  duress,  or  reflects 
lack  of  judgment  or  discretion.  (The 
adjudicator  should  also  consider  guidelines 
pertaining  to  criminal  conduct  (Guideline  J) 
and  emotional,  mental,  and  personality 
disorders  (Guideline  1)  in  determining  how  to 
resolve  the  security  concerns  raised  by  sexual 
behavior.)  Sexual  orientation  or  preference 
may  not  be  used  as  a  basis  for  a  disqualifying 
factor  in  determining  a  person's  eligibility  for 
a  security  clearance. 

13.  Conditions  that  could  raise  a  security 
concern  and  may  be  disqualifying  include: 

(a)  Sexual  behavior  of  a  criminal  nature, 
whether  or  not  the  individual  has  been 
prosecuted; 

(b)  Compulsive  or  addictive  sexual 
behavior  when  the  person  is  unable  to  stop 
a  pattern  of  self-destructive  high-risk 
behavior  or  that  which  is  symptomatic  of  a 
personality  disorder, 

(c)  Sexual  behavior  that  causes  an 
individual  to  be  vulnerable  to  coercion, 
exploitation,  or  duress; 

(d)  Sexual  behavior  of  a  public  nature  and/ 
or  that  which  reflects  lack  of  discretion  or 
judgment. 

14.  Conditions  that  could  mitigate  security 
concerns  include: 

(a)  The  behavior  occiured  during  or  prior 
to  adolescence  and  there  is  no  evidence  of 
subsequent  conduct  of  a  similar  nature; 

(b)  The  behavior  was  not  recent  and  there 
is  no  evidence  of  subsequent  conduct  of  a 
similar  nature; 

(c)  There  is  no  other  evidence  of 
questionable  judgment,  irresponsibility,  or 
emotional  instability; 

(d)  The  behavior  no  longer  serves  as  a  basis 
for  coercion,  exploitation,  or  duress. 

Guideline  E:  Personal  Conduct 

15.  The  Concern.  Conduct  involving 
questionable  judgment,  untrustworthiness, 
unreliability,  lack  of  candor,  dishonesty,  or 
unwillingness  to  comply  with  rules  and 
regulations  could  indicate  that  the  person 
may  not  properly  safeguard  classified 
information.  The  following  will  normally 
result  in  an  unfavorable  clearance  action  or 
administrative  termination  of  further 
processing  for  clearance  eligibility: 

(a)  Refusal  to  undergo  or  cooperate  with 
required  security  processing,  including 
medical  and  psychological  testing;  or 

(b)  Refusal  to  complete  required  security 
forms,  releases,  or  provide  foil,  frank  and 
truthfol  answers  to  lawful  questions  of 
investigators,  security  officials  or  other 
official  representatives  in  connection  with  a 
personnel  security  or  trustworthiness 
determination. 

16.  Conditions  that  could  raise  a  security 
concern  and  may  be  disqualifying  also 
include: 

(a)  Reliable,  unfavorable  information 
provided  by  associates,  employers, 
coworkers,  neighbors,  and  other 
acquaintances; 
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( 3)  The  deliberate  omission,  concealment, 
alsiBcation  of  relevant  and  material  facts 
any  personnel  security  questionnaire, 
nal  history  statement,  or  similar  form 
to  conduct  investigations,  determine 
loyment  qualifications,  award  benefits  or 
sttilus,  determine  security  clearance 

jbility  or  trustworthiness,  or  award 
fidticifiry  responsibilities; 
l(c)  Deliberately  providing  false  or 
iileading  information  concerning  relevant 
1(1  material  matters  to  an  investigator, 
rity  official,  competent  medical 
lority,  or  other  official  representative  in 
lection  with  a  personnel  security  or 
tristworthiness  determination, 
(d)  Personal  conduct  or  concealment  of 
rormation  that  may  increase  an  individual's 
lerability  to  coercion,  exploitation,  or 
Bss,  such  as  engaging  in  activities  which, 
sown,  may  affect  the  person's  personal, 
jfessional,  or  conun  unity  standing  or 
ler  the  person  susceptible  to  blackmail; 
I*)  A  pattern  of  dishonesty  or  rule 
Rations,  including  violation  of  any  written 

corded  agreement  made  between  the 
tvidual  and  the  agency; 
1  Association  with  persons  involved  in 
linal  activity. 

Conditions  that  could  mitigate  security 
•^ems  include: 

i]  The  information  was  unsubstantiated  or 
pertinent  to  a  determination  of  judgment, 
stworthiness,  or  reliability; 
%]  The  falsification  was  an  isolated 
ident,  was  not  recent,  and  the  individual 
:  subsequently  provided  correct 
information  voluntarily; 
Jet)  The  individual  made  prompt,  good-faith 
efQ3rts  to  correct  the  falsification  before  being 
cojiifronted  with  the  facts; 

M)  Omission  of  material  facts  was  caused 
orngniScantly  contributed  to  by  improper  or 
inaaequate  advice  of  authorized  personnel, 
anpj  the  previously  omitted  information  was 
pripiptly  and  fully  provided; 

|0)  The  individual  has  taken  positive  steps 
to  significantly  reduce  or  eliminate 

[lerability  to  coercion,  exploitation,  or 
ss; 

I  A  refusal  to  cooperate  was  based  on 
Ice  from  legal  counsel  or  other  ofHcials 
I  the  individual  was  not  required  to 
colt^ply  with  security  proce$sing 
requirements  and,  upon  being  made  aware  of 
thd  k^uirement,  fully  and  truthfully 
pr^Y^ded  the  requested  information; 

I  Association  with  persons  involved  in 
^  activities  has  ceased. 

ueline  F:  Financial  Considerations 

19.  The  Concern.  An  individual  who  is 
Rnkbcially  overextended  is  at  risk  of  having 
to  engage  in  illegal  acts  to  generate  funds, 
xplained  affluence  is  often  linked  to 
( eeds  from  financially  profitable  criminal 

{ I.  Conditions  that  could  raise  a  security 
( -em  and  may  be  disqualifying  include: 
A  history  of  not  meeting  financial 
labons; 

Deceptive  or  illegal  financial  practices 
as  embezzlement,  employee  theft,  check 
.,  income  tax  evasion,  expense  account 
,  filing  deceptive  loan  statements,  and 
intentional  financial  breaches  of  trust; 


(c)  Inability  or  unwillingness  to  satisfy 
debts; 

(d)  Unexplained  affluence; 

(e)  Financial  problems  that  are  linked  to 
gambling,  drug  abuse,  alcoholism,  or  other 
issues  of  security  concern. 

20.  Conditions  that  could  mitigate  security 
concerns  include: 

(a)  The  behavior  was  not  recent; 

(b)  It  was  an  isolated  incident; 

(c)  The  conditions  that  resulted  in  the 
behavior  were  largely  beyond  the  person's 
control  (e.g.,  loss  of  employment,  a  business 
downturn,  unexpected  medical  emergency, 
or  a  death,  divorce  or  separation); 

(d)  The  person  has  received  or  is  receiving 
counseling  for  the  problem  and  there  are 
clear  indications  that  the  problem  is  being 
resolved  or  is  under  control; 

(e)  The  affluence  resulted  from  a  legal 
source;  and 

(f)  The  individual  initiated  a  good-faith 
effort  to  repay  overdue  creditors  or  otherwise 
resolve  debts. 

Guideline  G:  Alcohol  Consumption 

21.  The  Concern.  Excessive  alcohol 
consumption  often  leads  to  the  exercise  of 
questionable  judgment,  unreliability,  failure 
to  control  impulses,  and  increases  the  risk  of 
unauthorized  disclosure  of  classified 
information  due  to  carelessness. 

22.  Conditions  that  could  raise  a  security 
concern  and  may  be  disqualifying  include: 

(a)  Alcohol-related  incidents  away  fit)m 
work,  such  as  driving  while  under  Uie 
influence,  fighting,  child  or  spouse  abuse,  or 
other  criminal  incidents  related  to  alcohol 
use; 

(b)  Alcohol-related  incidents  at  work,  such 
as  reporting  for  work  or  duty  in  an 
intoxicated  or  impaired  condition,  or 
drinking  on  the  job; 

(c)  Diagnosis  by  a  credentialed  medical 
professional  (e.g.,  physician,  clinical 
psychologist,  or  psychiatrist)  of  alcohol  abuse 
or  alcohol  dependence; 

(d)  Evaluation  of  alcohol  abuse  or  alcohol 
dependence  by  a  licensed  clinical  sociak 
worker  who  is  a  staff  member  of  a  recognized 
alcohol  treatment  program; 

(e)  Habitual  or  binge  consumption  of 
alcohol  to  the  point  of  impaired  judgment; 

(f)  Consumption  of  alcohol,  subsequent  to 
a  diagnosis  of  alcoholism  by  a  credentialed 
medical  professional  and  following 
completion  of  an  alcohol  rehabilitation 
program. 

23.  Conditions  that  could  mitigate  security 
concerns  include: 

(a)  The  alcohol  related  incidents  do  not 
indicate  a  pattern; 

(b)  The  problem  occurred  a  number  of 
years  ago  and  there  is  no  indication  of  a 
recent  problem; 

(c)  Positive  changes  in  behavior  supportive 
of  sobriety; 

(d)  Following  diagnosis  of  alcohol  abuse  or 
alcohol  dependence,  the  individual  has 
successfully  completed  inpatient  or 
outpatient  rehabilitation  along  with  aftercare 
r<K|uirements,  participaited  fi^quently  in 
meetings  of  Alcoholics  Anonymous  ot  a 
similar  organization,  has  abstained  from 
alcohol  for  a  period  of  at  least  12  months, 
and  received  a  favorable  prognosis  by  a 


credentialed  medical  professional  or  a 
licensed  clinical  socisd  worker  who  is  a  staff 
member  of  a  recognized  alcohol  treatment 
program. 

Guideline  H:  Drug  Involvement 

24.  The  Concern. 

(a)  Improper  or  illegal  involvement  with 
drugs  raises  questions  regarding  an 
individual's  willingness  or  ability  to  protect 
classified  information.  Drug  abuse  or 
dependence  may  impair  social  or 
occupational  functionMg,  increasing  the  risk 

~  of  an  unauthorized  disclosure  of  classified 
information. 

(b)  Drugs  are  defined  as  mood  and  behavior 
altering  substances  and  include:  (1)  drugs, 
materials,  and  other  chemical  compounds 
identified  and  listed  in  the  Controlled 
Substances  Act  of  1970,  as  amended  (e.g., 
marijuana  or  cannabis,  depressants, 
narcotics,  stimulants,  and  hallucinogens), 
and  (2)  inhalants  and  other  similar 
substances. 

(c)  Drug  abuse  is  the  illegal  use  of  a  drug 
or  use  of  a  legal  drug  in  a  manner  that 
deviates  from  approved  medical  direction. 

25.  Conditions  that  could  raise  a  security 
concern  and  may  be  disqualifying  include: 

(a)  Any  drug  abuse  (see  above  definition); 

(b)  Illegal  drug  possession,  including 
cultivation,  processing,  manufacture, 
purchase,  sale,  or  distribution; 

(c)  Diagnosis  by  a  credentialed  medical 
professional  (e.g.,  physician,  clinical 
psychologist,  or  psychiatrist)  of  drug  abuse  or 
drug  dependence; 

(d)  Evaluation  of  drug  abuse  or  drug 
dependence  by  a  licensed  clinical  social 
worker  who  is  a  staff  member  of  a  recognized 
drug  treatment  program; 

(e)  Failure  to  successfully  complete  a  drug 
treatment  pxrogram  prescribed  by  a 
credentialed  medical  professional.  Recent 
drug  involvement,  especially  following  the 
granting  of  a  security  clearance,  or  an 
expressed  intent  not  to  discontinue  use,  will 
almost  invariably  result  in  an  unfavorable 
determination. 

26.  Conditions  that  could  mitigate  security 
concerns  include: 

(a)  The  drug  involvement  was  not  recent; 

(b)  The  drug  involvement  was  an  isolated 
or  aberrational  event; 

(c)  A  demonstrated  intent  not  to  abuse  any 
drugs  in  the  future; 

(d)  Satisfactory  completion  of  a  prescribed 
drug  treatment  program,  including 
rehabilitation  and  aftercare  requirements, 
without  recurrence  of  abuse,  and  a  favorable 
prognosis  by  a  credentialed  medical 
professional. 

Guideline  I:  Emotional,  Mental,  and 
Personality  Disorders 

27.  The  Concern.  Emotional,  mental,  and 
personality  disorders  can  cause  a  significant 
defect  in  an  individual's  psychological, 
social  and  occupational  functioning.  These 
disorders  are  of  security  concern  because 
they  may  indicate  a  defect  in  judgment, 
reliability,  or  stability.  A  credenti Ad  mental 
health  professional  (e.g.,  clinical  psychologist 
or  psychiatrist),  employed  by,  acceptable  to 
or  approved  by  the  government,  should  be 
utilized  in  evaluating  potentially 
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disqualifying  and  mitigating  information 
fiilly  and  properly,  and  particularly  for 
consultation  with  the  individual's  mental 
health  care  provider. 

28.  Conditions  that  could  raise  a  security 
concern  and  may  be  disqualifying  include: 

(a)  An  opinion  by  a  credentialed  mental 
health  professional  that  the  individual  has  a 
condition  or  treatment  that  may  indicate  a 
defect  in  judgment,  reliability,  or  stability; 

(b)  Information  that  suggests  that  an 
individual  has  foiled  to  follow  appropriate 
medical  advice  relating  to  treatment  of  a 
condition,  e.g.,  failure  to  take  prescribed 
medication: 

(c)  A  pattern  of  high-risk,  irresponsible, 
aggressive,  anti-social  or  emotionally 
unstable  behavior; 

(d)  biformation  that  suggests  that  the 
individual's  current  behavior  indicates  a 
defect  in  his  or  her  judgment  or  reliability. 

29.  Conditions  that  could  mitigate  security 
clearance  concerns  include: 

(a)  There  is  no  indication  of  a  current 
problem; 

(b)  Recent  opinion  by  a  credentialed 
mental  health  professional  that  an 
individual's  previous  emotional,  mental,  or 
personality  disorder  is  cured,  under  control 
or  in  remission  and  has  a  low  probability  of 
recurrence  or  exacerbation; 

(c)  The  past  emotional  instability  was  a 
temporary  condition  (e.g.,  one  caused  by  a 
death,  illness,  or  marital  breakup],  the 
situation  has  been  resolved,  and  the 
individual  is  no  longer  emotionally  unstable. 

Goideline  J:  Criminal  Conduct 

30.  The  Concern.  A  history  or  pattern  of 
criminal  activity  creates  a  doubt  about  a 
person's  judgment,  reliability  and 
trustworthiness. 

31.  Conditions  that  could  raise  a  security 
concern  and  may  be  disqualifying  include: 

(a)  Allegations  or  admissions  of  criminal 
conduct,  regardless  of  whether  the  person 
was  formally  charged; 

(b)  A  single  serious  crime  or  multiple 
lesser  offenses. 

32.  Conditions  that  could  mitigate  security 
concerns  include: 

(a)  The  criminal  behavior  was  not  recent; 

(b)  The  crime  was  an  isolated  incident; 

(c)  The  person  was  pressured  or  coerced 
into  committing  the  act  and  those  pressures 
are  no  longer  present  in  that  person's  life; 

id)  The  person  did  not  voluntarily  commit 
the  act  and/or  the  factors  leading  to  the 
violation  are  not  likely  to  recur; 

(e)  Acquittal; 

(f)  There  is  clear  evidence  of  successful 
rehabilitation. 

Guideline  K:  Security  Violations 

33.  The  Concern.  Noncompliance  with 
security  regulations  raises  doubt  about  an 
individual's  trustworthiness,  willingness, 
and  ability  to  safeguard  classified 
information. 

34.  Conditions  that  could  raise  a  security 
concern  and  may  be  disqualifying  include: 

(a)  Unauthorized  disclosure  of  classified 
information; 

(b)  Violations  that  are  deliberate  or 
multiple  or  due  to  negligence. 

35.  Conditions  that  could  mitigate  security 
concerns  include  actions  that: 


(a)  Were  inadvertent; 

(b)  Were  isolated  or  infrequent: 

(c)  Were  due  to  iqiproper  or  inadequate 
training: 

(d)  Demonstrate  a  positive  attitude  towards 
the  discharge  of  security  responsibilities. 

Guideline  L:  Outside  Activities 

36.  The  Concern.  Involvement  in  certain 
types  of  outside  employment  or  activities  is 
of  security  concern  if  it  poses  a  conflict  with 
an  individual's  security  responsibilities  and 
could  create  an  increased  risk  of 
unauthorized  disclosure  of  classified 
information. 

37.  Conditions  that  could  raise  a  security 
concern  and  may  be  disqualifying  include 
any  service,  whether  compensated, 
volimteer,  or  employment  with: 

(a)  A  foreign  country: 

(b)  Any  foreign  national; 

(c)  A  representative  uf  tuiy  foieign  interest; 

(d)  Any  foreign,  domestic,  or  international 
orgemization  or  person  engaged  in  analysis, 
discussion,  or  publication  of  material  on 
intelligence,  defense,  foreign  afiiairs,  or 
protected  technology. 

38.  Conditions  that  could  mitigate  security 
concerns  include: 

(a)  Evaluation  of  the  outside  employment 
or  activity  indicates  that  it  does  not  pose  a 
conflict  with  an  individual's  security 
responsibilities; 

(b)  The  individual  terminates  employment 
or  discontinues  the  activity  upon  being 
notified  that  it  is  in  conflict  with  his  or  her 
security  responsibilities. 

Guideline  M:  Misuse  of  Information 
Technology  Sjrstems 

39.  The  Concern.  Noncompliance  with 
rules,  procedures,  guidelines,  or  regulations 
pertaining  to  information  technology  systems 
may  raise  security  concerns  about  an 
individual's  trustworthiness,  willingness, 
and  ability  to  properly  protect  classified 
systems,  networks,  and  information. 
Information  Technology  Systems  include  all 
related  equipment  used  for  the 
communication,  transmission,  processing, 
manipulation,  and  storage  of  classified  or 
sensitive  information. 

40.  Conditions  that  could  raise  a  security 
concern  and  may  be  disqualifying  include: 

(a)  Illegal  or  unauthorized  entry  into  any 
information  technology  system; 

(b)  Illegal  or  unauthorized  modification 
destruction,  manipulation  or  denial  of  access 
to  information  residing  on  an  information 
technology  system: 

(c)  Removal  (or  use)  of  hardware,  software, 
or  media  from  any  information  technology 
system  without  authorization,  when 
specifically  prohibited  by  rules,  procedures, 
guidelines  or  regulations; 

(d)  Introduction  of  hardware,  software,  or 
media  into  any  information  technology 
system  without  authorization,  when 
specifically  prohibited  by  rules,  procedures, 
guidelines  or  regulations. 

41.  Conditions  that  could  mitigate  security 
concerns  include: 

(a)  The  misuse  was  not  recent  or 
significant; 

(b)  The  conduct  was  unintentional  or 
inadvertent: 


(c)  The  introduction  or  removal  of  media 
was  authorized: 

(d)  The  misuse  was  an  isolated  event: 

(e)  The  misuse  was  followed  by  a  prompt, 
good  faith  effort  to  correct  the  situation. 
(FR  Doc.  99-20841  Filed  8-13-99;  8:45  ami 
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FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Part  935 
[No.  99^1] 
RiN3069-AA80 

Advance  Participations;  Sales  of 
Whole  Advances 

■agency:  Federal  Housing  Finance 
Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
amend  its  regulati(Hi  governing  Federal 
Home  Loan  Bank  (Bank)  advances  to 
approve  the  sale  of  whole  advances 
between  Banks  imder  certain  limited 
circiunstances.  The  amendment  is 
consistent  with  the  Finance  Board's 
efforts  to  devolve  ministerial  and 
routine  business  matters  to  the  Federal 
Home  Loan  Banks. 

DATES:  The  Finance  Board  will  accept 
comments  in  writing  on  or  before 
September  15, 1999. 
ADDRESSES:  Send  comments  to  Elaine  L. 
Baker,  Secretary  to  the  Board,  by 
electronic  mail  at  bakere@fhfb.gov,  or  by 
regular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  N.W., 
Washington,  DC  20006.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Ciutis,  Senior  Financial 
Analyst,  Office  of  Policy,  Research  and 
Analysis,  by  telephone  (202)  408-2866 
or  by  electronic  mail  at  curtisj@fhfb.gov; 
Jane  S.  Converse,  Attorney-Advisor, 
OfGce  of  General  Cotmsel,  by  telephone 
at  (202)  40&-2976  or  by  electronic  mail 
at  conversej@fhfb.gov;  or  Neil  R. 
Crowley,  Deputy  General  Counsel, 
Office  of  General  Cotmsel,  by  telephone 
(202)  408-2990  or  electronic  mail  at 
crowleyn@fhfb.gov,  Federal  Housing 
Finance  Board,  1777  F  Street,  N.W., 
Washington,  D.C.  20006. 
SUPPLEMENTARY  INFORMATION: 

L  Statutory  and  Regulatory  Background 

Section  10(d)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  authorizes 
any  Bank  to  ^11  whole  advances,  or 
participations  in  advances,  to  any  other 
Bank,  subject  to  Finance  Board 
approval.  See  12  U.S.C.  1430(d). 


Federal  Register /Vol.  64,  No.  157 /Monday,  August  16.  1999 /Proposed  Rules 


44445 


the  Finance  Board  has  approved  the 
sa  t  and  piirchase  of  participation 
in  t^rests  in  Bank  advances  throu^  the 
a4iption  of  §  935.16.  See  12  CFR 
16.  The  Finance  Board  has  not 
arly  approved  the  sale  and 
e  of  whole  advances  between 
Biti^,  which  has  meant  that  such 
t^iisactions  still  must  be  submitted  to 
th0t  Finance  Board  for  approval. 

Requests  for  Finance  Board  approval 
of  the  sales  of  whole  advances  between 
Be  oks  have  resulted  from  the  merger  or 
consolidation  of  members  in  different 
BaJik  districts,  and  the  resultant 
cabcellation  of  the  charter  and 
membership  of  the  non-surviving 
mctnber  or  members.  Consequently,  the 
surviving  institution,  which  is  a 
m^inber  of  one  Bank,  typically  has 
adkiances  outstanding  from  two  Banks. 
The  Bank  to  which  the  disappearing 
member  formerly  belonged  can  retain 
thfeiadvance  until  it  matures.  The 
miimber,  however,  usually  prefers  the 
adtWce  to  be  sold  to  its  ciurent  Bank, 
because  as  long  as  the  advance  remains 
oujtstanding  with  the  other  Bank,  the 
m^lnber  must  maintain  collateral  and 
stpck  at  both  Banks.  While  not  required 
to  ball  the  advances,  the  Bank  of  the 
foimer  member  usually  is  willing  to  sell 
th«  n  to  the  other  Bank.  It  is  in  tMs 
context  that  all  recent  requests  for 
Fi^iance  Board  approval  have  occurred. 
Such  sales  and  purchases  of  advances 
ham  involved  no  safety  and  soundness 
issj^es,  and  the  Banks  that  have 
participated  in  these  transactions  have 
negptiated  the  terms  of  the  sales  without 
Fi^^ce  Board  involvement. 

Finance  Board  approval  of  such  sale 
and  purchase  of  whole  advances  has 
granted  routinely,  typically 
ugh  a  Chairman's  Order.  In 
prpt:essing  these  requests,  Finance 
Bo^-d  staff  has  required  that  Banks 
prdiride  certain  information  as  a 
condition  of  approval.  The  information 
required  includes  the  submission  of  a 

9,  Purchase  and  Consent  Agreement, 
milar  document,  signed  by  both 
and  the  acquiring  member.  In 
tion,  the  Banks  must  submit  a 
,  identification,  and  description  of 

bdvance  or  advances  to  be  sold  and 
rt  history  recounting  the  merger  or 
ir  consolidation  activity, 
or  to  this  year,  the  Finance  Board 
womid  receive,  on  average,  one  or  two 
advioice  sale  and  purchase  requests  per 
yeaf .  However,  due  to  the  increasing 
consolidation  of  the  financial  services 
inaastry,  such  requests  have  increased. 
Fow  were  processed  diuing  the  first  six 
months  of  this  year.  The  Finance  Board 
ex^tcts  to  receive  additional  requests 
before  the  year's  end,  and  is  certain  that 


the  number  of  sale  and  purchase 
transactions  will  continue  to  increase. 

Therefore,  the  Finance  Board  is 
proposing  to  approve  by  regulation  any 
sale  and  piuchase  of  advances  between 
Banks  that  meets  the  conditions  set 
forth  in  the  regulation,  which  are  much 
the  same  conditions  as  those  that  are 
currently  imposed  diuing  case-by-case 
review.  Any  other  advances  transfers 
still  must  be  submitted  to  the  Finance 
Board  for  approval. 

n.  Analysis  of  the  Proposed  Rule 

For  the  reasons  discussed  above,  the 
Finance  Board  proposes  to  amend 
§  935.16  to  approve  the  sale  of  advances 
between  Banks  imder  certain 
conditions.  In  addition,  the  section  will 
be  retitled  and  the  current  provisions 
regarding  participations  shall  be 
redesignated  as  a  separate  paragraph. 

A  new  paragraph  lb)  will  be  adoed  to 
set  forth  specific  criteria  which  would 
approve  the  sale  and  purchase  of 
advances  between  Banks  that  occur  as  a 
consequence  of  a  merger  or  other 
business  combination  of  two  or  more 
members  of  different  Banks,  or  where  a 
member  has  become  a  member  of 
another  Bank,  such  as  through  a 
relocation  of  its  principal  place  of 
business.  Although  the  requests 
received  to  date  have  arisen  as  a  result 
of  mergers,  it  is  possible  for  a  member 
to  redesignate,  its  principal  place  of 
business  to  another  district  in  certain 
circiunstances.  See  12  CFR  933.18(c).  In 
that  case,  the  issues  about  a  transfer  of 
the  outstanding  advances  would  be 
much  the  same  as  those  in  a  merger. 
Accordingly,  the  Finance  Board  requests 
comment  on  whether  the  regulation 
should  apply  to  such  transfers  of  Bank 
membership  and,  if  so,  whether  any 
conditions  other  than  those  that  apply 
in  a  merger  context  should  be  included. 

Paragraph  (b)  also  sets  forth  the 
following  requirements  that  the  sale  and 
purchase  transaction  must  meet  in  order 
for  it  to  be  approved  by  the  Finance 
Board  piu^uant  to  the  regulation:  the 
sale  and  purchase  of  the  advance(s) 
must  be  conducted  pursuant  to  a  written 
agreement  between  the  Banks  that 
identifies  the  advance(s)  to  be  sold  and 
sets  forth  the  terms  and  conditions  of 
the  sale  and  purchase;  the  board  of 
directors  of  each  Bank  must  approve  the 
sale  and  purchase  and  the  terms  of  the 
agreement;  the  advance(s)  must  remain 
fully  secured  by  eligible  collateral  at  all 
times;  the  member  of  the  Bank  to  which 
the  advance(s)  is  being  sold  must 
purchase  not  less  than  the  minimum 
amoimt  of  stock  of  the  Bank  required  to 
support  the  advance. 

Sales  and  purchases  of  Affordable 
Housing  Program  (AHP)  advances  made 


pursuant  to  Part  960  of  the  Finance 
Board  regulations,  12  CFR  Part  960,  may 
also  be  approved  pursuant  to  the 
regulation,  provided  that  the  written 
agreement  includes  an  additional 
provision  that  all  parties  to  the  sale  ' 
agree  to  comply  with  the  requirements 
of  Part  960,  including  the  project 
monitoring  requirements.  The  Finance 
Board  believes  that  the  Banks  involved 
in  the  transaction  are  best  able  to  assign 
responsibility  for  AHP  compliance,  but 
requests  comment  on  whether  the 
regulation  should  be  revised  to  require 
a  particular  Bank  assume  that 
responsibility. 

"rhe  proposal  would  add  a  new 
paragraph  (c)  which  would  make  it  clear 
that  sales  and  piu'chases  of  advances 
that  do  not  meet  the  requirements  for 
approval  pursuant  to  the  regulation 
must  be  approved  by  the  Finance  Board. 

In  addition,  the  Finance  Board 
requests  comment  on  whether  there  are 
other  circiunstances  to  which  the 
approval  by  regulation  could  be 
extended  appropriately. 

m.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et.  seq. 

IV.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  collections  of  information  pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
See  44  U.S.C.  3501,  et  seq.  Therefore, 
the  Finance  Board  has  not  submitted 
any  information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subjects  in  12  CFR  Part  935 

Credit,  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Finance  Board  hereby 
amends  12  CFR  PART  935  as  follows: 

PART  935-ADVANCES 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3),» 
-1422b(a)(l),  1426,  1429,  1430,  1430b,  1431. 

2.  Amend  §  935.16  by  revising  the 
section  heading  designating  the  existing 
text  as  paragraph  (a)  and  adding  the 
heading  Participations,  and  adding  new 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§935.16    Advance  participations;  sales  of 
whole  advances. 

(a)  Participations.  *  *  * 

(b)  Sales  of  whole  advances.  A  Bank 
may  sell  a  whole  advance  to  another 
Bank,  and  such  other  Bank  may 
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purchase  a  whole  advance,  if  the 
foUowing  conditions  are  met: 

(1)  The  member  to  which  the 
advance(s)  was  made  originally  has 
ceased  to  exist  as  a  result  of  a  merger  or 
other  business  combination  with  and 
into  a  member  of  the  purchasing  Bank, 
or  has  become  a  member  of  the 
purchasing  Bank; 

(2)  The  sale  and  purchase  of  the 
advance(s)  is  done  pursuant  to  a  written 
agreement  between  the  Banks  that 
identifies  the  advance(s)  to  be  sold  and 
sets  forth  the  terms  and  conditions  of 
the  sale  and  purchase; 

(3)  The  board  of  directors  of  each 
Bank  has  approved  the  sale  and 
purchase  and  the  terms  of  the  agreement 
described  in  paragraph  (b)(2)  of  this 
section; 

(4)  The  advance(s)  remains  fully 
seciued  by  eligible  coUateral  at  all 
times; 

(5)  The  member  of  the  purchasing 
Bank  maintaiim  not  less  than  the 
minimum  amount  of  stock  of  that  Bank 
required  to  support  the  advance;  and 

(6)  If  the  advance(s)  being  sold  was 
made  pursuant  to  part  960  of  this 
chapter  as  an  Affordable  Housing 
Program  advance,  the  agreement 
described  in  paragraph  (b)(2)  of  this 
section  must  provide  that  the  parties 
will  ensure  that  the  advance  remains  in 
compliance  Mrith  all  of  the  requirements 
of  part  960  of  this  chapter,  including 
monitoring  recniiiements,  after  the  sale. 

(c)  Finance  Board  approval.  Any 
proposed  sale  and  purchase  of  an 
advance  that  does  not  meet  the 
requirements  of  paragcaph  (b)  of  this 
section  must  be  approved  by  the 
Finance  Board  pursuant  to  section  10(d) 
of  the  Bank  Act 

Dated:  August  6, 1999. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Moniaon. 
Chajiman. 

|FR  Doc.  99-21059  Filed  8-13-49;  8:45  am] 
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DEPARHIENT  OF  TRANSPORTATION 

Fwtoral  AvMion  Adininlstralion 

14CFRPart39 

[Doetot  No.  9e-ANE-47-AO] 

RIN2120-AA64 

AnvonninvBS  i/VKWvSf  Kran  m 
WhRiwy  JT90  SwiM  Turt)ofMi  EngkiM 

AOBICY:  Federal  Aviation 

Administration,  IX)T. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  dociunent  proposes  the 
supersediire  of  an  existing  airworthiness 
directive  (AO),  applicable  to  certain 
Pratt  &  Whitney  jT9D  series  turbofan 
engines,  that  ciurently  requires 
revisions  to  the  Airworthiness 
Limitations  Section  (ALS)  of  the 
manufacturer's  Instructions  for 
Continued  Airworthiness  (ICA)  to  * 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This  action 
would  add  additional  critical  life- 
limited  parts  for  enhanced  inspection. 
This  proposal  is  prompted  by  additional 
focused  inspection  procedures  for  other 
critical  life-limited  rotating  engine  parts 
that  have  been  developed  by  the 
manu&cturer.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
prevent  critical  life-limited  rotating 
engine  part  feilure,  which  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  airplane. 

DATES:  Comments  must  be  received  by 
September  15, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
47-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  abo  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcommentdfaa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  RJRTHER  MFORMATION  CONTACT: 
Wego  Wang,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7134, 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Coniiiients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rides  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specffied  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specffied 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodiet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  sdf-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-47-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the  ' 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-47-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discuasicm 

On  April  13, 1999,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  99-08-12, 
Amendment  39-11118  (64  FR  17954, 
April  13, 1999),  to  require  revisions  to 
the  Time  Limits  section  in  the  Engine 
Manual  (EM)  for  certain  Pratt  &  Whitney 
(PW)  JT9D  series  turbofan  engines  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure. 

Since  the  issuance  of  that  AD, 
additional  focused  inspection 
prccedures  for  other  critical  life-limited 
rotating  engine  parts  have  been 
developed  by  PW. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  99-508-512  to  require  the 
additional  critical  life-limited  rotating 
engine  parts  to  be  subject  to  focused 
inspection  at  each  piece-part 
opportimity. 

The  FAA  estimates  that  1,372  engines 
installed  on  airplanes  of  US  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  1  work 
hour  per  engine  to  accomplish  the 
proposed  actions.  The  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $82,320. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
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on  \.  le  States,  on  the  relationship 
betlif  een  the  national  government  and 
the^  States,  or  on  the  distribution  of 
po^ffjer  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fed^hdism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

FJor  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imq^  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
proQiulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  $1  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
actipn  is  contained  in  the  RiUes  Docket. 
A  cC5)y  of  it  may  be  obtained  by 
coiiit&cting  the  Rules  Docket  at  the 
loc^^on  provided  under  the  caption 
AOpftESSES. 

Uai  |)f  SubiectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
saf^.  Safety. 


The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.13    [AmandMQ 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11118  (63  FR 
40220,  April  13.  1999),  and  by  adding 

a  new  airworthiness  directive,  to  read  as 
follows: 

Pratt  &  Whitney:  Docket  No.  98-ANE-47- 
AD.  Supersedes  AD  99-08-12, 
Amendment  39-11118. 

Applicability.  Pratt  &  Whitney  (PW)  JT9D- 
7,  -7A.  -7H,  -7AH,  -7F,  -7J,  -20.  -20J,  -59A. 
-70A,  -7Q,  -7Q3.  -7R4D.  -7R4D1,  -7R4E, 
-7R4E1.  -7R4E4.  -7R4G2,  and  -7R4H1  series 
turbofian  engines,  installed  on  but.  not  limited 
to  Boeing  747  and  767  series,  McDonnell 
Douglas  DC-10  series,  and  Airbus  Industrie 
A300  and  A310  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identiHed  in  the 


preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance-.  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufacturer's  Airworthiness  Limitations 
Section  (ALS)  of  the  Instructions  for 
Ck)ntinued  Airworthiness  (ICA),  and  for  air 
carrier  operations  revise  the  approved 
continuous  airworthiness  maintenance 
program,  by  adding  the  following: 

"Mandatory  Inspections" 

(1)  Perform  inspections  of  the  following 
parts  at  each  piecepart  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Engine  model  (manual  P/N) 


7r7MAH/7F,  7H/7J/20/20J  (646028*) 
7/7//^AH/7F,  7H/7J/20/20J  (646028*) 

7/7;/7AH/7F,  7H/7J/20/20J  (646028*) 

7f7fiifMV7F,  7H/7J/20/20J  (646028*) 
59AnOA  (754459) 

7cyr< 

7R4 


ha  (777210)  

^  (785059,  785058,  789328) 


PI/  >J  770407  and  770408  are  customized  versions  of  P/N  646028  engine  manual. 


7R4's 


Part  description 


Fan  Hub  (Assy.  P/N  648621  and  665321) 

Fan   Hub   (Assy.    P/N   665321,    719127,   and 

778621). 
Fan    Hub    (Assy.    P/N    678541,726641,    and 

778631). 

Fan  Hub  (Assy.  P/N  726941)  

Fan  Hub  (Assy.  P/N  732721,  and  804221) 


Fan  Hub  (Assy.  P/N  732721,  and  804221) 
Fan  Hub  (Assy.  P/N  5001331-01)  


Part  No. 


648501 
666101 

690501 

734901 
745401 

745401 
5001701-01 


FPI  per  inspection 


72-31-04,  Inspection  -02. 
72-31-04,  Inspection  -02. 

72-31-04,  Inspection  -02. 

72-31-04,  Inspection  -02. 
72-31-00,  Heavy  Mainte- 
nance Check. 
72-31-00,  Inspection  -03. 
72-31-00,  Inspection  -03. 


Engine  model 


59A/30A  (754459) 

7Qnm  (777210)  

7/7A  f  rAH/7F  7H/7J/20/20J  (646028*) 


78E328). 


(785058,       785059.       and 


Part  description 


All  HPT, 
All  HPT, 
All  HPT, 
All  HPT, 
All  HPT, 
All  HPT, 
All  HPT, 
All  HPT. 


1st  disks  .. 
2nd  Disks 
1st  Disks  . 
2nd  Disks 
1st  Disks  . 
2nd  Disks 
1st  Disks  . 
2nd  Disks 


FPI  per  Inspection 


72-51-02, 
72-51-02, 
72-51-06. 
72-61-07. 
72-51-02, 
72-51-02, 
72-51-06, 
72-51-07, 


HMC-01  

HCM-02  

lnsp-01   

lnsp-01   

lnsp-01   

lnsp-03  

lnsp/Chk-01 
lnsp/Chk-01 


FPI  per  SPOP 


72-51-00, 
72-51-00 
72-51-00, 
72-61-00, 
72-51-00, 
72-51-00, 
72-51-00, 
72-51-00, 


HMC-03. 

HMC-03. 

lnsp-03. 

lnsp-03. 

lnsp-03. 

lnsp-03. 

lnsp/Chk-03. 

lnsp/Chk-03. 


P 1 J  770407  and  770408  are  customized  versk)ns  of  P/N  646028  engine  manual. 


(2]  f'or  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  manufacturer's  engine  manual  to  either 
part  humber  listed  in  the  table  above;  and 

(ii   rhe  part  has  accimiulated  more  than 
100  (^  rcles  in  service  since  the  last  piece-part 
oppc  I  tunity  inspection,  provided  that  the 


part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16),  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  ALS  of  the 
manufacturer's  ICA. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 
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Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  v/ith  the 
record  keeping  requirement  of  §  121.369  (c) 
of  the  Federal  Aviation  Regulations  (14  CFR 
121.369  (c)]  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  section 
of  the  bistnictions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD.  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369  (c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369  (c)l;  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  imder  §  121.380 
(a)(2)(vi)  of  the  Federal  Aviation  Regulations 
(14  CFR  121.380  (a)(2)(vi)].  All  other 
Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  Engine 
Manuals. 

Issued  in  Burlington,  Massachusetts,  on 
August  9, 1999. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  99-21178  Filed  8-13-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surfac*  Mining  Reclamation 
and  Cntefcawwnt 

30CFRPart914 

[SPATS  No.  IN-143-FOR;  State  Program 
AnMnonMfit  No.  9^*0] 

Indiana  RaguJatocy  Program 

AGENCY:  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 


ACTION:  I*roposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

summary:  The  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Indiana  regulatory 
program  (Indiana  program)  under  this 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Indiana  proposes  revisions  to  rules 
concerning  revegetation  standards  for 
success  for  nonprime  farmland  for 
siuiace  and  imderground  coal  mining 
and  reclamation  operations  imder  IC 
14-34.  Indiana  intends  to  revise  its 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

This  document  gives  the  times  and 
locations  that  the  Indiana  program  and 
amendment  to  that  program  are 
available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that 
will  be  followed  for  the  public  hearing, 
if  one  is  requested. 
DATES:  We  will  accept  written 
comments  until  4:00  p.m.,  e.s.t., 
September  15, 1999.  Uf  requested,  we 
will  hold  a  public  hearing  on  the 
amendment  on  September  10, 1999.  We 
will  accept  requests  to  speak  at  the 
hearing  imtil  4:00  p.m.,  e.s.t.  on  August 
31, 1999. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Andrew  R. 
Gilmore,  Director,  Indianapolis  Field 
Office,  at  the  address  listed  below. 

You  may  review  copies  of  the  Indiana 
program,  the  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  575  North 
Pennsylvania  Street,  Room  301, 
Indianapolis,  IN  46204,  Telephone: 
(317) 226-6700. 
Indiana  Department  of  Natural 
Resources,  Bureau  of  Mine 
Reclamation,  402  West  Washington 
Street,  Room  W-295,  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1291. 
Indiana  Department  of  Natural 
Resources,  Division  of  Reclamation, 
R.R.  2,  Box  129,  Jasonville,  Indiana 


4743»-9517,  Telephone:  (812)  665- 

2207. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office.  Telephone: 
(317)  226-6700.  hitemet: 
INFOMAILdindgw.osmre.gov. 
SUPPl£MENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  You  can  find 
background  information  on  the  Indiana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
July  26, 1982,  Federal  Register  (47  FR 
32107).  You  can  find  later  actions  on  the 
Indiana  program  at  30  CFR  914.10, 
914.15,  and  914.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  August  2, 1999 . 
(Administrative  Record  No.  IND-1664), 
Indiana  sent  us  an  amendment  to  its 
program  under  SMCRA.  This 
amendment  replaces  State  Program 
Amendment  No.  95-2,  which  we 
approved  in  the  May  30, 1995  Federal 
Register  (60  FR  28069).  Indiana  sent  the 
amendment  at  its  own  initiative. 
Indiana  proposes  to  amend  the  Indiana 
Administrative  Code  (lAC).  Below  is  a 
summary  of  the  changes  proposed  by 
Indiana.  The  full  text  of  die  proposed 
program  amendment  is  available  for 
your  inspection  at  the  locations  listed 
above  under  ADDRESSES. 

310  lAC  12-5-64.1  (Surface)  and  12-5- 
128.1  (Undeiffvund)  Revegfitatign 
Standards  for  Success  for  Nonprime 
Farmland 

Since  the  revisions  being  proposed  for 
surface  mining  at  §  12-5-64. 1(c)  are 
identical  to  those  being  proposed  for 
underground  mining  at  §  12-5-128.1(c), 
they  will  be  combined  for  ease  of 
discussion.  These  subsections  provide 
the  standards  for  success  which  are  to 
be  applied  under  the  approved 
postmining  land  uses. 

Indiana  proposes  paragraph  notation 
changes  to  reflect  the  organizational 
changes  made  throughout  subsections 
(c).  Additionally,  Indiana  proposes 
revisions  throughout  subsections  (c)  to 
correct  the  refisrence  to  the  "Soil 
Conservation  Service"  to  the  "Natural 
Resources  Conservation  Service." 

Indiana  proposes  to  revise  subsection 
(c)(3)(B)  by  adding  the  requirement  that 
if  current  Natural  Resources 
Conservation  Service  predicted  yield  by 
soil  map  units  are  used  to  determine 
production  of  living  plants,  then  the 
standard  for  success  shall  be  a  weighted 
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ave :.  ige  of  the  predicted  yields  for  each 
umnfined  soil  type  which  existed  on  the 
pern  dt  areas  at  the  time  the  permit  was 
issu(d. 

Indiana  proposes  to  delete  the 
existing  language  in  subsection  (c)(3)(C) 
for  determining  production  of  living 
plalits  on  pastiireland  and  replace  it 
with  the  following: 

(d)  A  target  yield  determined  by  the 
folldi^ing  formula:  Target  Yield  =  NRCS 
Targat  Yield  x  (CCA/10  Year  CA)  where: 
NRGS  Target  Yield  =  the  average  yield  per 
acre[  jas  predicted  by  the  Natural  Resources 
Conservation  Service,  for  the  crop  and  the 
soil  map  units  being  evaluated.  The  most 
currp^it  yield  information  at  the  time  of 
perriiit  issuance  shall  be  used,  and  shall  be 
contaned  in  the  appropriate  sections  of  the 
permit  application.  CCA  -  the  county  average 
for  tflje  crop  for  the  year  being  evaluated  as 
reported  by  the  United  States  Department  of 
Agrioilture  crop  reporting  service,  the 
Indiatia  Agricultural  Statistics  Service.  10 
Yea^  CA  =  the  ten  (10)  Year  Indiana 
Agricultural  Statistics  Service  county 
averse,  consisting  of  the  year  being 
evaluated  and  the  nine  (9)  preceding  years. 

Indiana  proposes  to  add  subsection 
(c)(3KD)  to  allow  other  methods 
appi-^ved  by  the  director  of  the  Indiana 
Department  of  Natural  Resources  (IDNR) 
to  b^jused  in  determining  success  of 
'  iction  of  living  plants  on 
stated  nonprime  farmland  pasture 


)iana  proposes  to  delete  existing 
^^tion  (c)(4),  and  redesignate 
existing  subsections  (c)(5),  (c)(6),  (c)(7), 
and  (c)(8)  as  subsections  (c)(4),  (c)(5), 
(c)(^)|,  and  (c)(7),  respectively. 

At  new  subsection  (c)(5)(B),  Indiana 
propi  >ses  to  revise  the  existing  language 
by  adding  the  requirement  that  if 
current  Natural  Resources  Conservation 
Service  predicted  jaeld  by  soil  map 
imitkare  used  to  determine  production 
of  living  plants,  then  the  standard  for 
sucq0ss  shall  be  a  weighted  average  of 
the  i)^«dicted  yields  for  each  unmined 
soil  type  which  existed  on  the  permit 
areas  at  the  time  the  permit  was  issued. 

At  hew  subsection  (c)(5)(C),  Indiana 
proposes  to  delete,  the  existing  language 
for  (iQtermining  production  of  living 
plants  on  cropland  and  replace  it  with 
the  fiallowing: 

(C)  A  target  yield  determined  by  the 
folloi^ing  formula:  Target  Yield  =  CCA  x 
(NfRqgP/NRCSC)  where:  CCA  =  the  county 
aver^  for  the  crop  for  the  year  being 
evaluated  as  reported  by  the  United  States 
Department  of  Agriculture  crop  reporting 
servit^,  the  Indiana  Agricultural  Statistics 
ServiOB.  NRCSP  =  the  weighted  average  of  the 
current  Natiu-al  Resources  Conservation 
ServiJcE  predicted  yield  for  each  croppable, 
unmined  soil  which  existed  on  the  permit  at 
the  time  the  permit  was  issued.  NRCSC  =  the 
weighted  average  of  the  current  Natural 
ResoAtces  Conservation  Service  predicted 


yield  for  each  croppable,  unmined  soil  which 
is  shown  to  exist  in  the  county  on  the  most 
current  county  soil  survey.  A  croppable  soil 
is  any  soil  which  the  Natural  Resources 
Conservation  Service  has  defined  as  being  in 
capability  class  I,  II,  III,  or  IV. 

Indiana  also  proposes  to  add  new 
subsections  (c)(5)(D)  and  (c)(5)(E)  to 
allow  other  methods  approved  by  the 
director  of  the  Indiana  Department  of 
Natiual  Resources  (IDNR)  to  be  used  in 
determining  success  of  production  of 
living  plants  on  revegetated  nonprime 
farmland  pasture  land.  Once  the  method 
for  establishing  the  standards  has  been 
selected,  it  may  not  be  modified  without 
the  approval  of  the  director  of  IDNR. 

Finally,  Indiana  proposes  to  revise  the 
language  in  new  subsection  (c)(6)  by 
removing  the  requirement  that  if  current 
Natural  Resoiut:es  Conservation  Service 
predicted  yield  by  soil  map  units  are 
used  to  determine  production  of  living 
plants,  then  the  standard  for  success 
shall  be  a  weighted  average  of  the 
predicted  yields  for  each  unmined  soil 
type  which  existed  on  the  permit  areas 
at  the  time  the  permit  was  issued. 

m.  Public  Conmient  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  requesting  comments 
on  whether  the  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  we  approve  the 
amendment,  it  will  become  part  of  the 
Indiana  program. 


Written  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Your  written  comments  should  be 
specific  and  pertain  only  to  the  issues 
proposed  in  this  rulemaking.  You 
shoidd  explain  the  reason  for  any 
reconmiended  change.  Please  submit 
Internet  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encr}rption.  Please  also 
include  "Attn:  SPATS  No.  IN-143- 
FOR,"  your  name,  and  your  return 
address  in  your  Internet  message.  If  you 


do  not  receive  a  confirmation  that  we 
have  received  your  Internet  message, 
contact  the  Indianapolis  Field  Office  at 
(317)  226-6700.  In  the  final  rulemaking, 
we  will  not  necessarily  consider  or 
include  in  the  Administrative  Record 
any  comments  received  after  the  time 
indicated  under  "DATES"  or  at   • 
locations  other  than  the  Indianapolis 
Field  Office. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m;,  e.s.t.  on  August  31, 1999.  We 
wiU  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  you  are  disabled  and 
need  sptecial  accommodations  to  attend 
a  public  hearing,  contact  the  individual 
Usted  imder  FOR  FURTHER  INFORMATKM 
CONTACT.  The  hearing  will  not  be  held 
if  no  one  requests  an  opportunity  to 
speak  at  the  public  hearing. 

You  should  file  a  written  statement  at 
the  time  you  request  the  hearing.  This 
will  allow  us  to  prepare  adequate 
responses  and  appropriate  questions. 
The  public  hearing  will  continue  on  the 
specified  date  imtil  all  persons 
scheduled  to  speak  have  been  heard.  If 
you  are  in  the  audience  and  have  not 
been  scheduled  to  speak  and  wish  to  do 
so,  you  will  be  allowed  to  speak  after 
those  who  have  been  scheduled.  We 
will  end  the  healing  after  all  persons 
scheduled  to  speak  and  persons  present 
in  the  audience  who  wish  to  speak  have 
been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing<»a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  us  to  discuss  the  amendment, 
request  a  meeting  by  contacting  the 
person  Usted  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
are  open  to  the  public  and,  if  possible, 
we  will  post  notices  of  meetings  at  the 
locations  listed  under  ADDRESSES.  We 
also  make  a  written  simunary  of  each 
meeting  a  part  of  the  Administrative 
Record. 

rv.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  from  review 
imder  Executive  Order  12866 
(Regidatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
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detOTmined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Iftider 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.1 7(h)(10). 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SKKXA  and  its  implementing  Federal 
rqiulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sulwtantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
wall  not  impose  a  cost  of  $100  million 


or  more  in  any  givoi  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Sidijects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  August  6, 1999.. 
diaries  SanAo^g. 

Acting  Regional  Director,  Mid-Continent 

Regional  Coordinating  Center. 

[FR  Doc.  99-21138  Filed  8-13-99;  8:45  am] 


ENVmONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IIN4»-01-7273b;  FRL-6415-^ 

Approval  and  Promulgation  of  Stale 
Iniplenientatlon  Plan;  MInneaola 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  approve 
a  December  31, 1998,  request  from  the 
Minnesota  Pollution  Control  Agency  for 
new  air  pollution  control  requirements 
for  the  Minnesota  sulfur  dioxide  (SO2) 
State  Implementation  Plan  (SIP)  for 
Marathon  Ashland  Petroleum  LLC 
(Marathon).  These  requirements  were 
submitted  in  the  form  of  an 
Administrative  Order  (Order)  and 
include  revisions  associated  with  the 
addition  of  a  new  stack,  revised 
emission  limits  for  numerous  sources 
and  other  changes.  The  revisions  result 
in  an  overall  decrease  in  allowable  SO2 
emissions  from  the  facility.  The  new 
requirements  have  been  evaluated 
through  a  computerized  modeling 
analysis  and  have  shown  that  they  will 
attain  and  maintain  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  SO2. 

In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
State's  submittal  as  a  direct  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  a  noncontroversial 
action  and  anticipates  no  relevant 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  relevant  adverse 
comments  are  received  in  response  to 
this  rule,  no  further  activity  is 
contemplated,  and  the  direct  final  rule 
will  become  effective.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  with  be  withdrawn,  and  all 
public  comments  received  during  the 
30-day  comment  period  set  forth  below 
will  be  addressd  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  The 


EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  We  must  receive  comments  by 
September  15, 1999. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Carhon  T.  Nash.  Chief. 
Regulation  Devel(^ment  Secticm,  Air 
Programs  Branch.  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois,  60604. 
FOR  FURTHER  MFORMATION  CONTACT: 
Randall  Robinson.  Meteorologist. 
Regulation  Development  Section.  Air 
Prc^rams  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  (312)  35^-6713. 
SUPPLEMENTARY  MFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  above 
address.  (Please  telephone  Randall 
Robinson  before  visiting  the  Region  5 
Office.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Sulfur  dioxide. 

Dated:  July  22, 1999. 
Jerri-Anne  Garl, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  99-21013  Filed  8-13-99;  8:45  am] 
BNXINO  CODE  eS60-S0-» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[R1-052-7211b;  A-1-FRL-6417-4] 

Approval  and  Promulgation  of  Air 
Quality  ImplenMntation  Plans; 
Connectlciit;  Approval  of  National  Low 
Emission  Vehicle  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUHMIARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by^the  State  of 
Connecticut  on  February  7, 1996  and 
February  18, 1999,  providing  that  the 
national  low  emission  vehicle  (National 
LEV)  is  an  acceptable  compliance 
option  for  new  motor  vehicles  sold  in 
the  State,  which  had  previously  adopted 
the  California  low  emission  vehicle 
(CAL  LEV)  program.  Auto 
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n  L  mufacturers  have  agreed  to  sell  these 
( janer  vehicles  throughout  the  State  for 
I  duration  of  the  National  LEV 
Dgram.  This  SIP  revision  is  required 
iipart  of  the  agreement  between  States 
and  automobile  manufacturers  to  ensure 
I  continuation  of  this  program  to 
ag  clean  cars  throughout  the  country, 
^nning  with  1999  model  year 
icles.  hi  the  Final  Rules  section  of 
s  Federal  Register,  EPA  is  approving 
1^  )  State's  SIP  submittal  as  a  direct  final 
Je  without  prior  proposal  because  the 
aency  views  this  as  a  noncontroversial 
imittal  and  anticipates  no  adverse 

dents.  A  detailed  rationale  for  the 
oroval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
re<teived  in  response  to  this  action,  no 
fiither  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
pii)lic  comments  received  will  be 
ai^dressed  in  a  sjibsequent  final  rule 
bMed  on  this  proposed  rule.  EPA  will 
npt  institute  a  second  comment  period. 
"  ay  parties  interested  in  commenting 
o4i{this  action  should  do  so  at  this  time. 

Written  comments  must  be 
ived  on  or  before  September  15, 

ORESSES:  Comments  may  be  mailed  to 
|i$an  Studlien.  Deputy  Director,  Office 
Ecosystem  Protection  (mail  code 
\),  U.S.  Environmental  Protection 
^ency,  Region  I,  One  Congress  Street, 
ijte  1100,  Boston,  MA  02114.  Copies 
tie  State  submittal  and  EPA's 
lical  support  document  are 
iilable  for  public  inspection  during 
ncifmal  business  hours,  by  appointment, 
atjttie  Office  of  Ecosystem  Protection, 
Environmental  Protection  Agency, 
iion  I,  One  Congress  Street,  11th 
pr,  Boston,  MA,  and  Air  and 
liation  Docket  and  Information 
Crater,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  {LE-131), 
Wyshington,  DC  20460.  hi  addition,  the 
prmation  is  available  at  the  Bureau  of 
i  Management,  Department  of 
:|iironmental  Protection.  State  Office 
llding,  79  Ehn  Street,  Hartford.  CT 
106-1630. 

I  FURTHER  INFORMATION  CONTACT: 
Brt  C;  Judge,  (617)  918-1045. 

SUPPI£MENTARY  INFORMATION:  For 
adi^tional  information,  see  the  direct 
rule  which  is  located  in  the  Rules 
bon  of  this  Federal  Register. 

^ted:  July  28, 1999. 
iP.DeViUara, 


Re^onal  Administrator,  Region  I. 


[FF 


aiLi*iQ  CODE  «ao-6o-p 


Doc.  99-21005  Filed  8-13-99;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[W191-01-7322b;  FRL-6414-8] 

Approval  and  Promulgation  of 
Implenwntatlon  Plana;  Wiaconain 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  approve 
a  site  specific  revision  to  the  Wisconsin 
sulfur  dioxide  (SO2)  State 
Implementation  Plan  (SIP)  for  Murphy 
Oil.  located  in  Superior.  Wisconsin.  In 
its  submittal,  the  State  has  requested 
that  we  approve  alternate  SO2  emission 
limits  for  Murphy  Oil  into  the 
Wisconsin  SIP.  In  the  final  rules  section 
of  this  Federal  Register,  we  are 
conditionally  approving  the  SIP  revision 
as  a  direct  final  rule  without  prior 
proposal,  because  we  view  this  as  a 
noncontroversial  revision  amendment 
and  anticipate  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  we 
receive  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  We  will  not 
institute  a  second  comment'period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  by  September 
15, 1999. 

ADDRESSES:  Written  comments  shoidd 
be  sent  to:  Carlton  T.  Nash,  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J}.  EPA  Region 
5.  77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
EPA  Region  5,  77  West  Jackson 
Boidevard,  Chicago,  Illinois  60604, 
(312) 353-8328. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  notice  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 
Copies  of  the  request  and  the  EPA's 
analysis  are  available  for  inspection  at 
the  above  address.  (Please  telephone 
Christos  Panos  at  (312)  353-8328  before 
visiting  the  Region  5  Office.) 


Dated:  July  22, 1999. 
Jerri-Anne  Garl, 

Acting  Regional  Administrator,  Region  5. 
[PR  Doc.  99-21001  Filed  8-13-99:  8:45  ami 
BNXMG  CODE  6S6fr-«(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH-03»-7166b;  A-1-FRL-641&-1] 

Approval  and  Promulgation  of  Air 
Quality  Imptemantation  Plana;  New 
Hampshire;  General  Conformity 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
New  Hampshire's  General  Conformity 
Rule,  incorporating  it  into  the  State 
Implementation  Plan  (SIP).  In  the  Final 
Rules  section  of  this  Federal  Register, 
EPA  is  approving  New  Hampshire's  SIP 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  we  view  it  as 
noncontroversial  and  anticipate  no 
adverse  comments.  See  the  direct  final 
rule  for  detailed  rationale  for  the 
approval.  If  EPA  receives  no  adverse 
comments  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
does  receive  adverse  comments,  we  will 
withdraw  the  direct  final  rule  and 
respond  to  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
If  you  are  interested  in  commenting  on 
this  action,  you  should  do  so  at  this 
time. 

DATES:  Written  comments  must  be 
received  on  or  before  September  15, 
1999. 

ADDRESSES:  You  may  mail  comments  to 
Susan  Studhen,  Deputy  Director,  Office 
of  Ecosystem  Protection,  EPA  Region  1 
(CAA),  One  Congress  Street,  Suite  1100 
(CAA),  Boston,  MA  02114.  You  may 
also  email  comments  to 
caims.matthew@epa.gov. 

You  may  review  copies  of  the  relevant 
documents  to  this  action  by 
appointment  during  normal  business 
hours  at  the  Office  of  Ecosystem 
Protection,  EPA  Region  1,  One  Congress 
Street,  Boston,  Massachusetts;  the  Air 
and  Radiation  Docket  and  Information 
Center,  USEPA,  401  M  Sti«et,  S.W., 
(LE-131),  Washington,  DC;  and  the  Air 
Resources  Division,  Department  of 
Environmental  Services,  64  North  Main 
Street,  Concord,  New  Hampshire. 
FOR  FURTHER  INFORMATION  CONTACT:    . 
Matthew  B.  Cairns  at  617-918-1667  or 
caims.matthew@epa.gov. 
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SUPPLEMENTARY  INFORMATION:  For 
additional  infbnnation,  see  the  direct 
final  rule,  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  July  12, 1999. 
John  P.  DeVilUra, 
Regional  Administrator,  Region  1. 
[FR  Doc.  99-21003  Filed  8-13-99;  8:45  am] 
— JJMO  COOE  eWO  80  ■P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Paris  52  and  97 

[FRL-642»-S] 

Fkidbiga  Of  Significant  Contribution 
and  RutemaUng  on  Saction  128 
PafWona  for  Purpoaaa  of  Raducing 
bitwalala  Osona  Tranaport;  Raopaning 
Of  vOminani  ranoa 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

summary:  The  EPA  is  reopening  the 
comment  period  for  the  proposed 
rulemaking  under  section  126  of  the 
Clean  Air  Act  (CAA)  that  was  published 
on  June  24, 1999  (64  FR  33962), 
regarding  petitions  submitted  by  eight 
Northeastern  States  for  the  purpose  of 
mitigating  transport  of  ozone.  The  June 
24  proposal  est^lished  a  45-day 
comment  period,  which  ended  on 
August  9.  The  EPA  believes  this 
provided  an  adequate  opportimity  to 
comment  on  the  specific  issues  raised 
by  the  proposal.  However,  in  response 
to  two  requests  from  the  public,  EPA  is 
extending  the  comment  period  to 
August  25, 1999. 
DATES:  The  EPA  is  reopening  the 
comment  period  to  end  on  August  25, 
1999. 

ADDRESSES:  Comments  may  be 
submitted  (in  duplicate  form  if  possible) 
to  the  Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A-97-43.  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  room  M-1500, 
Washington,  DC  20460.  telephone  (202) 
260-7548.  Comments  and  data  may  also 
be  submitted  electronically  by  following 
the  instructions  under  SUPPLEMENTARY 
INFORMATION  of  this  document. 

Doounents  relevant  to  this  action  are 
available  for  inspection  at  the  Docket 
Office,  at  the  above  address,  between 
8:00  a.m.  and  5:30  p.m.,  Monday  though 
Friday,  excluding  legal  holidays. 

FOR  FURTHER  MPORMATION  CONTACT: 

Questions  concerning  today's  action 
should  be  addressed  to  Carla  Oldham, 


Office  of  Air  Quality  Planning  and 
Standards,  Air  Quality  Strategies  and 
Standards  Division,  MD-15,  Research 
Triangle  Park,  NC,  27711,  telephone 
(919) 541-3347. 
SUPPLEMENTARY  INFORMATION: 

Background  on  June  24, 1999  Proposal 

The  June  24  action  proposed  to 
amend  two  aspects  of  the  final  rule, 
issued  on  April  30. 1999,  regarding 
petitions  submitted  by  eight 
Northeastern  States  for  the  purpose  of 
mitigating  transport  of  one  of  the  main 
precursors  of  groimd-level  ozone, 
nitrogen  oxides  (NOX),  across  State 
boundaries  (see  64  FR  28250,  May  25. 
1999).  The  proposal  was  necessary  to 
address  issues  rising  from  two  recent 
court  rulings  related  tu  the  8-huur  ozone 
national  ambient  air  quality  standard 
and  the  NOX  State  implementation  plan 
caU  (NOX  SIP  call).  The  EPA  is  not 
reopening  the  remainder  of  the  April  30 
final  rule  for  public  comment  and 
consideration. 

Availability  of  Related  Information 

The  official  record  for  the  section  126 
rulemaking  completed  April  30, 1999, 
as  well  as  the  public  version  of  the 
record,  has  been  established  imder 
docket  number  A-97-43  (including 
comments  and  data  submitted 
electronically  as  described  below).  The 
EPA  has  added  a  new  section  to  that 
docket  for  purpose  of  the  June  24 
proposed  rulemaking.  The  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  bom  8:00  a.m.  to  5:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  A  reasonabale  copying 
fee  may  be  charged  for  copying.  The 
rulemddng  record  is  located  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  docmnent.  Electronic  comments 
can  be  sent  directly  to  EPA  at:  A-and- 
R-Docket@epa.gov.  Electronic  conunents 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  No 
confidential  business  information  (CBI) 
should  be  submitted  through  e-mail. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1/ 
6.1/8.0  file  format  or  ASCII  file  format. 
All  comments  and  data  in  electronic 
form  must  be  identified  by  the  docket 
niunber  A-97-43.  Electronic  comments 
on  the  June  24, 1999  proposed 
rulemaking  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

In  addition,  the  Federal  Register 
rulemakings  and  associated  documents 
are  located  at  http://www.epa.gov/ttn/ 
rto/126.  This  notice  of  reopening  the 


comment  period  was  made  immediately 
available  after  signatiue  on  that  web  site 
as  well  as  on  EPA's  Airlinks  web  site  at 
http://www.epa.gov/airlinks. 

Dated;  August  10, 1999. 
Robert  Brenner. 

Acting  Assistant  Administrator,  Air  and 
Radiation. 

[FR  Doc.  99-21157  Filed  8-13-99;  8:45  am] 
BNJJNQ  COOE  6S60-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 

[FRL-6420-9] 

National  Oil  and  Hazardoua  Subatanca 
Pollution  Contlngancy  Plan;  National 
PriorttlaaLiat 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete  the 

Darling  Hill  Dump  site  from  the 

National  Priorities  List;  request  for 

comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  I  announces  its 
intent  to  delete  the  Darling  Hill  Dump 
Site  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  action.  The  NPL  constitutes 
appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substance  Pollution  Contingency  Plan 
(NCP).  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  (CERCLA)  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act.  After  consultation 
with  the  State  of  Vermont.  EPA  has 
determined  that  the  responsible  parties 
have  implemented  all  appropriate 
response  actions  required. 

DATES:  Comments  concerning  this  site 
must  be  submitted  on  or  before 
September  15. 1999. 
ADDRESSES:  Comments  may  be  mailed 
to:  William  Lovely,  Remedial  Project 
Manager,  U.S.  EPA  Region  1 . 1  Congress 
Sbreet.  Suite  1100  (HBT).  Boston,  MA 
02114-2023. 

Comprehensive  information  on  this 
site  is  available  through  the  EPA  Region 
I  public  records  center,  which  is  located 
at  EPA's  Region  I  office  and  is  available 
for  viewing  by  appointment  only 
Monday  through  Friday,  excluding 
holidays.  Requests  for  appointments  or 
copies  of  the  contents  from  the  Regional 
records  should  be  directed  to  the  EPA 
Region  I  Records  Center. 
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' '  le  address  for  the  Region  I  Records 
Ce^er  is:  EPA  Records  Center,  1 
Cottgress  Street,  Boston,  MA  02114- 
20M,  (617)  918-1440. 

A  copy  of  the  public  records  is  also 
avdlable  for  viewing  at  the  Darling  Hill 
Dwtip  Site  information  repository  at: 
Tovrn  Hall,  Town  of  Lyndon,  24  Main 
St.i  tyndonville,  VT  05851. 
FORI  FURTHER  INFORMATION  CONTACT: 
William  Lovely,  Remedial  Project 
Maiaager,  U.S.  EPA  Region  1, 1  Congress 
Stj  Suite  1100  (HBT),  Boston.  MA 
02li4-2023.  (617)  918-1240. 
SUPPLEMENTARY  INFORMATION: 

Talfle  of  Contento 

I.  Introduction 

n.  t  [pL  Deletion  Criteria 

HI.  leletion  Procedures 

rV.  ^is  for  Intended  Site  Deletion 

I.  Iikroduction 

Tjie  Environmental  I^tection 
Agihcy.  Region  I  announces  its  intent  to 
delbte  the  Darling  Hill  Diunp,  Lyndon. 
Vermont,  from  the  National  Priorities 
List  CNPL)  which  constitutes  appendix  B 
of  tUe  NCP  (40  CFR  part  300),  and 
reqiiBsts  public  comment  on  this 
del^on.  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
envlt-onment  and  maintains  the  NPL  as 
the  jUst  of  these  sites.  Sites  on  the  NPL 
maf  jbe  the  subject  of  remedial  actions 
fin^ced  by  the  Hazardous  Substance 
Sui^^rfund  Response  Trust  Fund  (Fimd). 
PuT$iiant  to  §  300.425(e)(3)  of  the  NCP. 
any  lite  deleted  bom  the  NPL  remains 
eligible  for  Fimd-financed  remedial 
actions  if  conditions  at  the  site  warrant 
such  action. 

EPA  will  accept  comments 
concerning  this  proposal  for  thirty  (30) 
day^jafter  publication  of  this  dociunent . 
in  t^^  Federal  Register. 

n.  J^  Deletion  Criteria 

Tub  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPli.  In  accordance  with  40  CFR 
300J425(e)(l)  of  the  NCP.  sites  may, be 
delejted  from  or  recategorized  on  the 
NPL  where  no  further  response  is 
appMpriate.  In  making  a  determination 
to  delete  a  site  from  the  NPL.  EPA  shall 
consider,  in  consultation  widi  the  State, 
whe^er  any  of  the  following  criteria 
hav^  been  met: 

(i)|  ilesponsible  parties  or  other 
perstins  have  implemented  all 
appropriate  response  actions  required; 

Cii^All  appropriate  Ftmd-financed 
resptiises  imder  CERCLA  have  been 
implemented,  and  no  further  response 
actions  by  responsible  parties  are 
appi  i^priate;  or 

fiil}  The  remedial  investigation  has 
shown  that  the  release  poses  no 


significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 
Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future  site 
conditions  warrant  such  action.  Section 
300.425(e)(3)  of  tiie  NCP  states  tiiat 
Fund-financed  actions  may  be  taken  at 
sites  that  have  been  deleted  irom  the 
NPL. 

in.  Deletion  Procedures 

In  the  NPL  rulemaking  published  on 
October  15, 1984  (49  FR  40320),  the 
Agency  solicited  and  received 
comments  on  whether  the  notice  of 
comment  procediu^s  followed  for 
adding  sites  to  the  NPL  also  should  be 
used  before  the  sites  are  deleted. 
Comments  also  were  received  in 
response  to  the  amendments  to  the  NCP 
proposed  on  February  12, 1985  (50  FR 
5862).  Formal  notice  and  comment 
procediues  for  delisting  sites  bom  the 
NPL  were  subsequentiy  added  as  part  of 
the  March  8, 1990  amendments  to  the 
NCP  (55  FR  8666  and  8846).  Those 
procedures  are  set  out  in  §  300.425(e)(4) 
of  the  NCP.  Deletion  of  sites  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  individual's  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  Agency  management. 

Upon  determination  that  at  least  one 
of  the  criteria  described  in 
§  300.425(e)(1)  has  been  met.  EPA  may 
formally  be^  the  deletion  process.  The 
following  procediires  were  used  for  the 
intended  deletion  of  this  site: 

(1)  EPA  Region  I  issued  a  Record  of 
Decision  which  documented  that  no 
further  CERCLA  action  is  required  at  the 
DarliM  Hill  Dump  Site. 

(2)  EPA  Region  I  has  recommended 
deletion  and  prepared  the  relevant 
documents. 

(3)  The  State  of  Vermont  has 
conciuxed  with  EPA's  decision  to 
delete.  The  State  has  not  made  the 
determinations  which  underlie  the 
decision  to  delete. 

(4)  Conciurent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
has  been  published  in  local  newspapers 
and  has  been  distributed  to  appropriate 
federal,  state  and  local  officials  and 
other  interested  parties. 

(5)  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  the  local  site  information 
repository. 

These  procedures  have  been 
completed  for  the  Darling  Hill  Dump 
Site^This  Federal  Register  dociunent, 
and  a  conciurent  notice  in  the  local 
newspaper  in  the  vicinity  of  the  site, 
announces  the  initiation  of  a  30-day 


public  comment  period  and  the 
availability  of  the  Notice  of  Intent  to 
Delete.  The  public  is  asked  to  comment 
on  EPA's  intention  to  delete  the  site 
from  the  NPL;  all  critical  dociunents 
needed  to  evaluate  EPA's  decision  are 
included  in  the  information  repository 
and  deletion  docket. 

Upon  completion  of  the  30-day  public 
comment  period,  the  EPA  Regional 
Office  (Region  I)  will  evaluate  the 
comments  before  the  final  decision  to 
delete.  The  Region  will  prepare  a 
ilesponsiveness  Summary,  which  will 
address  comments  received  during  the 
public  comment  period.  The 
responsiveness  siunmary  will  be  made 
available  to  the  public  at  the 
information  repository.  Members  of  the 
public  are  welcome  to  contact  the  EPA 
Regional  Office  to  obtain  a  copy  of  the 
responsiveness  summary,  when 
available.  If  EPA  still  detennines  that 
deletion  from  the  NPL  is  appropriate, 
after  receiving  public  comments,  a  final 
notice  of  deletion  will  be  published  in 
the  Federal  Register.  However,  it  is  not 
until  a  final  notice  of  deletion  is 
published  in  the  Federal  Register  that 
the  site  would  be  actually  deleted. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  delisting  the 
Darling  Hill  Diunp  site  from  the  NPL. 

The  Darling  Hill  Dtunp  is  an  inactive 
solid  waste  disposal  facility  located  near 
the  Village  of  Lyndonville,  Vermont, 
within  the  Town  of  Lyndon,  in 
Caledonia  County,  in  the  northeast  part 
of  Vermont.  The  3.5  acre  site  is  located 
on  the  top  of  the  north-facing  slope  of 
Darling  Hill  which  is  bounded  to  the 
east  and  south  by  Darling  Hill  Road.  The 
land  east  of  Darling  Hill  Road  slopes 
steeply  downward  to  the  east  branch  of. 
the  Passumpsic  River.  West  of  the 
Darling  Hill  Dump  is  a  woodland  area 
which  slopes  steeply  down  to  the  west 
branch  of  the  Passumpsic  River. 

The  Darling  Hill  Diunp  operated  as  a 
municipal  and  industrial  waste  disposal 
facility  frt>m  1952  though  1983.  Routine 
testing  by  the  State  of  Vermont  in  1982 
revealed  the  presence  of  low  level, 
volatile  organic  compounds  (VOC)  in 
the- Village  of  Lyndonville's  Municipal 
Wellfield.  Given  the  wellfield's  close 
proximity  to  the  Site  (0.5  mile),  the 
State  of  Vermont  completed  a 
Preliminary  Assessment  (PA)  and  Site 
Inspection  (SI)  of  the  dump  in  1985  to 
determine  whether  or  not  it  was  the 
source  of  contamination.  The  SI  report 
concluded  that  the  diunp  was  a  possible 
source  of  contamination  at  the 
municipal  well  field  and  recommended 
further  study.  EPA  subsequentiy 
performed  an  Expanded  Site  Inspection 


44454 


Fedwal  Register /Vol.  64,  No.  157 /Monday,  August  16.  1999  /  Proposed  Rules 


(ESI)  of  the  Darling  Hill  Diimp  from 
1986  tol989  and  concluded  that  it  was 
the  most  likely  source  of  contamination. 
As  a  resiilt  of  this  conclusion,  the 
Darling  Hill  Dump  was  proposed  to  the 
NPL  in  June  1988  and  promulgated  on 
October  4, 1989. 

Following  the  addition  of  the  Darling 
Hill  Dump  to  the  NPL.  the  potentially 
responsible  parties  (PRPs)  for  the  site 
contamination  signed  two 
Administrative  Orders  by  Consent  in 
1989  that  required  them  to:  (1)  Perform 
a  Remedial  Investigation  and  Feasibility 
Study  under  EPA  oversight  and;  (2) 
install  a  carbon  filtration  system  at  the 
mimicipal  well  field.  The  purpose  of  the 
remedial  investigation  was  to  delineate 
the  nature  and  extent  of  contamination 
in  all  media  (i.e.  air,  soil,  surface  water, 
groundwater  and  sediment)  throughout 
the  Site  and  determine  whether  such 
contamination  posed  a  threat  to  human 
health  and  the  environment.  Installation 
of  the  carbon  filtration  system  would 
prevent  ingestion  of  the  low  levels  of 
contamination  previoiisly  identified. 

In  January  1992.  EPA  published  a  fact 
sheet  which  smnmarized  the  findings  of 
the  RI/FS.  Although  the  RI/FS  found 
low  levels  of  contamination  in  both  soil 
and  groundwater,  a  Baseline  Risk 
AssMsment  concluded  that 
contamination  from  the  Darling  Hill 
Dump  does  not  pose  an  unacceptable 
risk  to  human  health  or  the 
environment  Moreover,  installation  of 
the  carbon  filter  in  the  municipal  water 
supply  helps  to  ensure  that  the 
groundwater  at  the  municipal  well  field 
remains  witiun  Federal  drinking  water 
standards.  The  Village  of  Lyndonville  is 
responsible  for  monitoring  the  carbon 
filtration  system  and  municipal  well 
field. 

Based  on  the  results  of  the  RI/FS,  a 
Proposed  Plan  recommending  No 
Action  was  released  for  thirty  (30)  day 
public  comment  period.  Following  the 
public  comment  period,  a  Record  of 
Decision  (ROD)  for  the  Site  was  signed 
on  June  30, 1992.  The  ROD  documented 
the  decision  that  no  further  CERCLA 
action  was  necessary  at  the  Darling  Hill 
Dump.  As  such,  the  statutory 
requirements  of  CERCLA  section  121  for 
remedial  actions  are  not  applicable  and 
no  five  year  review  is  required. 
However,  to  ensure  the  long  term 
effectiveness  of  the  initial  actions,  EPA 
and  the  PRPs  entered  into  an 
Administrative  Order  by  Consent  which 
required  a  minimum  of  five  years  of 
pcMt-ROD  monitoring.  This  monitoring 
concluded  in  1997  since  the  analytical 
results  supported  the  earlier  decision 
that  no  further  CERCLA  actions  were 
necessary. 


One  of  the  three  criteria  for  deletion 
specifies  that  EPA  may  delete  a  site 
from  the  NPL  if  "Responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required." 
Q'A,  with  concurrence  from  the  State  of 
Vermont,  believes  that  this  criterion  for 
deletion  has  been  met.  As  a  result,  EPA 
is  proposing  deletion  of  this  ^e  from 
the  NPL.  Documents  supporting  this 
action  are  available  from  the  public 
records  center. 

Dated:  July  29, 1999. 
Donald  Beifter, 

Acting  Director,  Office  of  Site  Remediation 
and  Restoration.  Region  I. 
(FR  Doc.  9»-21010  Filed  8-13-99;  8:45  ami 
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agency:  Environmental  Protection 
Agency. 

action:  Notice  of  intent  for  partial 
deletion  of  the  Materials  Technology 
Laboratory — ^Watertown  Arsenal 
Development  Corporation  parcel  and 
Commander's  Quarters  parcel  (also 
known  as  Zones  1—4)  from  the  National 
Priorities  Ust  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  1  announces  its 
intent  to  delete  the  Watertown  Arsenal 
Development  Corporation  (WADC) 
parcel  and  the  Commander's  Quarters 
parcel  (jointly  known  as  Zones  1—4)  of 
the  Materials  Technology  Laboratory 
(MTL)  site  from  the  National  Priorities 
List  (NPL)  and  request  public  comment 
on  this  action.  Zones  1  through  4  of 
MTL  include  a  portion  of  Operable  Unit 
(OU)  No.  1  and  OU  No.  3.  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pvtrsuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA). 

EPA  bases  its  proposal  to  delete  Zones 
1  through  4  of  OU  No.  1  and  OU  No.  3 
on  the  determination  by  EPA  and  the 
Commonwealth  of  Massachusetts, 
through  the  Department  of 
Environmental  Protection,  that  all 
appropriate  actions  under  CERCLA  have 
been  implemented.  Moreover,  EPA  and 
the  Commonwealth  have  determined 


that  remedial  activities  conducted  to 
date  at  OU  No.  1  (Zones  1  through  4) 
and  OU  No.  3  have  been  protective  of 
hiunan  health,  welfare  and  the 
environment.  Institutional  controls, 
which  have  been  established  as  part  of 
the  remedy,  will  ensure  continued 
protectiveness  in  the  future. 
Institutional  controls  are  provided  for  in 
a  Grant  of  Environmental  Restriction 
and  Easement 

This  partial  deletion  pertains  only  to 
Zones  1  through  4  of  OU  No.  1  and  OU 
No.  3  of  the  MTL  Site  and  does  not 
include  the  River  Park  portion  of  OU 
No.  1  or  OU  No.  2.  The  River  Park 
Portion  of  OU  No.  1  and  OU  No.  2  will 
remain  on  the  NPL,  and  response 
activities  will  continue  at  these  OUs. 
DATES:  The  EPA  will  accept  comments 
concerning  its  proposal  for  partial 
deletion  imtil  September  15, 1999. 
ADDRESSES:  Comments  may  be  mailed 
to:  Ms.  Meghan  Cassidy,  Remedial 
Project  Manager,  Office  of  Site 
Remediation  and  Restoration,  U.S. 
Environmental  Protection  Agency,  One 
Congress  Street,  Suite  1100-HBT. 
Boston,  MA  02114-2023. 

Comprehensive  information  on  the 
MTL  Site,  the  Administrative  Record  for 
OU  Nos.  1  and  3,  and  the  Deletion 
Docket  for  this  partial  deletion  is 
maintained  at  the  following  information 
repository:  Watertown  Free  Library,  123 
Main  Street,  Watertown,  Massachusetts. 
FOR  RJRTHER  INFORMATION  CONTACT:  Ms. 
Meghan  Cassidy.  Remedial  Project 
Manager,  Office  of  Site  Remediation  and 
Restoration,  U.S.  Environmental 
Protection  Agency,  One  Congress  Street, 
Suite  1100-HBT,  Boston,  MA  02114- 
2023,  (617)  918-1387. 

SUPPt£MENTARY  INFORMATION: 

I.  Introduction 

II  NPL  Deletion  Criteria 

ni.  Deletion  Procedures 

IV.  Basis  for  Intended  Partial  Site  Deletion 

L  Introduction 

The  United  States  Environmental 
Protection  Agency  (EPA)  Region  I 
announces  its  intent  to  delete  a  portion 
of  the  Material  Technology  Laboratory 
(MTL)  Superfund  Site  located  in 
Watertown,  Middlesex  County, 
Massachusetts  from  the  National 
Priorities  List  (NPL),  which  constitutes 
appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  and  requests  comments  on  this 
proposed  partial  deletion. 

Inis  proposal  for  partial  deletion 
pertains  to  the  portion  of  OU  No.  1 , 
which  includes  the  areas  known  as  the  . 
WADC  and  the  Commander's  Quarters 
parcels.  In  addition,  this  proposal  for 
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p8 1  dal  deletion  pertains  to  OU  No.  3 
wl  1  ich  includes  Area  I.  OU  No.  3  is 
wi  lliin  the  WADC  parcel.  These  parcels 
arelalso  known  as  Zones  1-4.  Zones  1 
thi-0ugh  4  are  bounded  by  Arsenal  Street 
to  t)ie  north;  Talcott  Street  to  the  east; 
Nirth  Beacon  Street  to  the  south;  and 
th^JBumham  Marming  Post  #1105, 
Veterans  of  Foreign  War  to  the  west.  A 
figjUre  and  the  exact  coordinates  that 
define  the  deleted  property  at  the  Site 
ar^lcontained  in  the  NPL  Deletion 
D(kket. 

Section  II  of  this  document  explains 
tho  [criteria  for  partially  deleting 
po  [tions  of  a  site  from  the  NPL.  Section 
in  discusses  the  procedures  that  EPA  is 


usii  ig  for  this  action.  Section  IV 
di^(  usses  the  MTL  Site  and  explains 

partial  deletion  criteria  are  met  for 

Site. 

n.  IIPL  Deletion  Criteria 

Sbction  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from,  or  recategorized  on,  the  NPL 
wh^re  no  further  response  is 
applropriate.  In  making  a  determination 
to  ^lete  a  release  from  the  NPL,  EPA 
mUJt  determine,  in  consultation  with 
the  ^tate,  whether  any  of  the  following 
•ria  have  been  met:  (i)  Responsible 
ties  or  other  parties  have 
ilemented  all  appropriate  response 
_     pns  required:  (ii)  All  appropriate 
Fund-financed  response  under  CERCLA 
has  been  implemented,  and  no  further 
action  by  responsible  parties  is 
ap|>^pnate;  or  (iii)  The  remedial 
investigation  has  shown  that  the  release 
poses  no  significant  threat  to  public 
hea^  or  the  environment  and, 
thetjsfore,  taking  of  remedial  measures  is 
not  appropriate. 

$|te  releases  may  not  be  deleted  from 
thei  ^L  imtil  the  state  in  which  the  site 
is  Iqtated  has  conciured  with  the 
proposed  deletion.  EPA  is  required  to 
projyide  the  state  with  thirty  (30) 
working  days  for  review  of  the  deletion 
dodument  prior  to  its  publication  in  the 
Fedfral  Rqrister. 

M  described  in  40  CFR  300.425(e)(3) 
of  ttje  NCP,  sites  deleted  from  the  NPL 
are  ^ligible  for  further  remedial  actions 
should  futiue  conditions  warrant  such 
actijon.  If  new  information  becomes 
available  which  indicates  the  need  for 
furt|Uer  action,  EPA  may  initiate 
renl^dial  actions.  Whenever  there  is  a 
sigQjficant  release  from  a  site  deleted 
froi^  the  NPL,  the  site  may  be  restored 
to  the  NPL  without  the  application  of 
the  jHazard  Ranking  System. 

m.  beletion  Procedures 

Tne  following  procediues  were  used 
for  (he  intended  partial  deletion  of  this 
site;  (1)  All  appropriate  response  under 


CERCLAhas  been  implemented  and  no 
further  CERCLA  response  is 
appropriate;  (2)  the  Commonwealth  of 
Massachusetts  has  concurred  with  the 
partial  deletion;  (3)  a  notice  has  been 
published  in  the  local  newspaper  and 
has  been  distributed  to  the  appropriate 
Federal,  State  and  local  officials  and 
other  interested  parties  announcing  the 
commencement  of  the  30-day  public 
conunent  period  on  EPA's  Notice  of 
Intent  to  Delete;  and  (4)  all  relevant 
dociunents  have  been  made  available  in 
the  local  site  information  repository. 

Deletion  from  the  NPL  does  not  itself 
create,  alter,  or  revoke  any  individual's 
rights  or  obligations.  As  mentioned  in 
Section  n  of  this  document, 
§  300.425(e)(3)  of  tiie  NCP  states  that  the 
deletion  of  a  site  from  the  NPL  does  not 
preclude  eligibility  for  future  response 
actions. 

EPA's  Region  I  office  will  accept  and 
evaluate  public  conunents  on  EPA's 
Notice  of  Intent  to  Delete  before  making 
a  final  decision  to  delete  the  specified 
parcel.  If  necessary.  Region  I  will 
prepare  a  Responsiveness  Summary  to 
address  any  significant  public 
comments  received. 

If  EPA  determines,  with  the  State's 
conciuxence,  that  the  partial  deletion  is 
appropriate  after  consideration  of  public 
conunent,  th^n  EPA  will  place  a  final 
Notice  for  Partial  Deletion  in  the 
Federal  Register,  completing  the 
process.  Public  notices  and  copies  of  the 
Responsiveness  Summary,  if  necessary, 
will  be  available  in  the  site  information 
repository. 

IV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  sununary  provides 
EPA's  rationale  for  the  proposed 
deletion  of  the  Watertown  Arsenal 
Development  Corporation  (WADC)  and 
Commander's  Quarters  parcels  of  MTL 
Site  from  the  NPL. 

Site  Description 

MTL  is  located  in  Watertown, 
Massachusetts.  The  approximately  47.5- 
acre  MTL  NPL  site,  is  located  on  the 
north  bank  of  the  Charles  River, 
approximately  five  miles  west  of 
Boston.  MTL  is  bounded  by  Arsenal 
Street  to  the  north;  a  fence  line  located 
beyond  Talcott  street  to  the  east;  the 
Charles  River  to  the  south;  and  to  the 
west  by  the  Veterans  of  Foreign  Wars, 
USA,  Bumham  Manning  Post  No.  105 
and  other  private  properties.  To 
facilitate  the  environmental 
investigation  and  remediation,  and 
ultimate  transfer  of  the  property,  MTL 
was  divided  into  several  parcels. 

The  WADC  Parcel ,  an  approximately 
29.42-acre  property,  provides  the  entire 


northern  boundary  of  the  MTL  site 
along  Arsenal  Street  and  is  boimded  to 
the  east  by  Talcott  Street  to  the  fence 
line;  to  the  southeast  by  the 
Commander's  Quarters  Parcel;  and  to 
the  south  by  North  Beacon  Street.  The 
WADC  Parcel,  constitutes  over  60 
percent  of  the  entire  MTL  site.  Future 
use  of  the  WADC  Parcel  includes 
industrial/commercial  and  Umited 
residential  piuposes. 

The  Commander's  Quarters  Parcel  is 
approximately  7.21  acres,  and  covers 
the  southeastern  comer  of  the  site  north 
of  North  Beacon  Street.  The 
Commander's  Quarters  Parcel  is 
bounded  to  the  west  and  north  by  the 
WADC  parcel;  to  the  east  by  Talcott 
Street  to  the  fence  line;  and  to  the  south 
by  North  Beacon  Street.  This  parml 
constitutes  approximately  15  percent  of 
the  MTL  site.  The  plan  for  the 
landscaping  of  the  grounds  on  this 
parcel  was  developed  by  the  Olmsted 
Brothers,  a  prominent  landscape    «, 
architectiue  firm.  The  Commander's 
residence  located  on  the  Commander's 
Quarters  Parcel  and  grounds  are  fisted 
on  the  National  Register  of  Historic 
Places.  The  Commander's  Quarters 
Parcel  has  a  designated  future  use  as 
open  space/park  land.  j^ 

No  weUands  or  surface  waters  are 
located  at  either  the  WADC  or 
Commander's  Quarters  Parcels.  The 
groundwater  beneath  these  parcels  is 
not  considered  suitable  as  a  potential 
source  of  drinking  water  based  on  the 
classification  by  the  Massachusetts 
Department  of  Environmental 
Protection. 

Site  History 

MTL  was  established  in  1816  and  has 
been  used  throughout  the  years  for  a 
variety  of  missions,  including  storage, 
repair  and  issue  of  small  arms  and 
ordnance  supplies;  material  testing, 
arms  manufacturing;  and  as  the  home  of 
the  Army's  first  materials  research 
nuclear  reactor  (deactivated  in  1970). 

Historical  property  uses  on  the  WADC 
Parcel  include  miscellaneous  industrial 
activities  to  support  the  facility's 
mission.  The  buildings  and  structures 
situated  within  the  WADC  parcel  (both 
'  existing  and  demolished)  served  a 
variety  of  piuposes,  especially  research, 
prototype  development,  and  other 
industrial  uses.  There  are  two  buildings 
within  the  WADC  Parcel  that  were  used 
for  residential  purposes. 

The  Commander's  Quarters  Parcel 
includes  four  structures  including  the 
former  Commander's  residence,  two 
storage  bunkers  and  a  Sentry  Station. 
Also  included  are  a  tennis  court  and 
garden  area.  Past  use  of  this  parcel  was 
for  residential  and  open^pace  purposes. 
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In  1994,  EPA  added  MTL  to  the  NPL 
on  May  31, 1994  (59  FR  27989).  In  1995, 
the  Anny  and  EPA  entered  into  a 
Federal  Facility  Agreement  to 
coordinate  environmental  activities  at 
MTL.  In  1989,  the  Department  of 
Defense  designated  MTL  for  closure  as 
an  active  military  facility  imder  the  Base 
Realignment  and  Closure  Act. 

The  Army,  under  the  Installation 
Restoration  Program,  completed  several 
investigations  at  MIIm  Studies 
completed  at  MTL  which  pertain  to  the 
WADC  and  Commander's  Quarters 
parcels  include  a  Phase  I  Remedial 
Investigation  (kl)  (1991):  a  Phase  2  RI 
incorporating  a  Baseline  Risk 
Assessment  (1994);  a  Final  Terrestrial 
Ecological  Risk  Assessment  (1995);  a 
Final  Outdoor  Feasibility  Study  (1996). 

The  results  of  these  various  studies 
showed  that  there  were  various  areas  on 
both  the  WADC  and  Commander's 
Quarters  parcels  where  soil 
contamination  exceeded  acceptable  risk 
levels  tar  hiunan  health.  The 
contaminants  of  concern  included 
polynudear  aromatic  hydrocarbons 
(PAHs),  pesticides  and  limited  PCBs.  In 
addition,  several  locations  in  the 
Commander's  Quarters  parcel  posed  a 
potential  risk  to  ecological  receptors 
based  on  pesticide  and  metal 
contamiiution.  (koimdwater  beneath 
the  site  %ras  not  deemed  a  media  of 
concern  based  on  the  State's 
groundwater  classification. 

Hie  remedy  for  the  areas  of  concern 
contained  within  the  WADC  and 
Commander's  Quarters  ptarcels  was 
selected  and  documented  in  the  Area  I 
Record  of  Decision  (ROD)  issued  in  June 
1996;  the  Soil  and  Groundwater  ROD 
issued  in  September  1996;  and  an 
Explanation  of  Significant  Difference 
(ESD)  issued  in  January  1998.  The 
remedy  as  outlined  in  the  above- 
mentioned  decision  documents  required 
excavation  of  soils  in  occeedance  of 
established  clean-up  criteria,  off-site 
disposal  of  excavated  soil,  confirmatory 
ttampling  to  confirm  compliance  with 
clean-up  criteria,  backfilling  of 
excavations  with  clean  fill,  and 
in^>lementation  of  institutional  controls 
in  order  to  ensure  the  continued 
protectiveness  of  the  remedy  in  the 
niture.  The  majority  of  the  dean-up 
leveb  established  were  set  at 
background. 

The  Department  of  the  Army 
implemented  the  selected  remedy  and 
completed  all  necessary  soil  excavation 
on  the  WADC  and  Commander's 
Quarters  parceb  in  November  1997. 
Confirmatory  soil  sampling  performed 
during  excavation  work  dociunented 
compliance  with  the  established  clean- 
up criteria.  Necessary  institutional 


controls  are  provided  for  in  a  Grant  of 
Environmental  Restriction  and 
Easement  (Grant).  This  document  spells 
out  the  pertinent  restrictions  for  various 
areas  within  the  WADC  and 
Commander's  Quarters  parcel  and 
provides  survey  maps  outlining  the 
areas  subject  to  restrictions.  Through 
this  Grant,  the  Department  of  the  Army 
transferred  certain  rights  to  enforce  and 
oversee  the  institutional  controls  to  the 
CoAunonwealth  of  Massachusetts  DEP. 
The  Grant  also  provides  that  the  Army 
will  retain  certain  of  these  enforcement 
and  related  access  rights  which  it  will 
hold  co-extensively  with  DEP. 

The  requirements  of  OS.WER  Directive 
9355.7-02  dated  May  23, 1991.  provide 
that  five-year  reviews  will  be  conducted 
as  a  matter  of  policy  at  sites  for  which 
the  remedy  was  selected  prior  to  the 
passage  of  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA);  or 
where  hazardous  substances  will  remain 
on-site  above  levels  that  allow  for 
unlimited  iise  and  unrestricted 
«iq)osure.  OSWER  Directive  9355.7-02A 
dated  July  26, 1994  clarifies  that 
Executive  Order  12580  delegates 
responsibility  for  five-year  reviews  at 
Federal  facilities  to  the  Departments  of 
Energy  and  Defense.  Since  the  level  of 
residual  contamination  on  the  WADC 
and  Commander's  Quarters  parcels 
requires  limitations  to  the  future  use  of 
the  site,  five-year  reviews  will  be 
performed. 

Community  Involvement 

Community  input  has  been  sought  by 
the  Materials  Technology  Laboratory 
throughout  the  cleanup  process. 
Conuntmity  relations  activities  have 
included  the  formation  of  a  Restoration 
Advisory  Board  (RAB);  regular  meetings 
of  the  RAB;  public  meetings/hearings 
prior  to  the  signing  of  the  RODs;  several 
public  notices  in  local  newspapers;  and 
several  site  toius/open  houses  at  the 
facility. 

A  copy  of  the  Deletion  Docket  can  be 
reviewed  by  the  public  at  the 
Watertown  Free  Library.  The  Deletion 
Docket  includes  this  Notice,  the  RODs, 
ESD,  Remedial  Action  Reports,  Grant  of 
Environmental  Restrictions  and 
Easements,  and  correspondence 
documenting  that  no  further  remedial 
action  is  necessary  at  the  WADC  and 
Commander's  Quarters  parcels  (formerly 
referred  to  as  Zones  1-4). 

Ciurent  Status 

One  of  the  three  criteria  for  site 
deletion  specifies  that  EPA  may  delete 
a  site  (or  portion  of  a  site)  from  the  NPL 
if  "responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required."  EPA 


believes  that  this  criterion  has  been  met 
for  this  partial  deletion.  In  a  letter  dated 
December  28, 1998,  the  Commonwealth 
of  Massachusetts  provided  their 
concurrence  on  the  proposed  deletion  of 
the  WADC  and  Commander's  Quarters 
parcels,  formerly  known  as  Zones  1 
through  4,  of  the  Materials  Technology 
Laboratory  Site.  A  copy  of  this  letter  is 
arvailable  for  review  in  the  Information' 
Repository  as  part  of  the  Deletion 
Docket.  Subsequently,  EPA  is  proposing 
partial  deletion  of  these  parcels  from  the 
NPL. 

Dated:  July  26, 1999. 
John  P.  DeVillan, 
Regional  Administrator,  Region  I. 
[FROoc.  99-21009  Filed  8^13-99;  8:45  am] 

aaiMQ  CODE  a6ao-6fr-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 
[FRL-6420-8] 

National  Oil  and  Hazardous 
SulMtancaa  Pollution  Contingency 
Plan;  National  Priorltlat  List 

AGENCY:  Enviroiunental  Protection 

Agency. 

action:  Notice  of  intent  to  delete  the 

Tansitor  Electronics  site  from  the 

National  Priority  List;  request  for 

comments. 

summary:  The  Enviroiunental  Protection 
Agency  (EPA)  Region  1  announces  its 
intent  to  delete  the  Tansitor  Electronics 
Site  from  the  National  Priority  List 
(NPL)  and  requests  public  comment  on 
this  proposed  action.  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  die  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  Vermont  Agency  of  Natural 
Resources  (Vermont  ANR)  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and  therefore,  further 
remedial  measures  pursuant  to  CERCLA 
are  not  appropriate. 
dates:  Comments  concerning  this  Site 
Mrill  be  accepted  on  or  before  September 
15, 1999. 

ADDRESSES:  Address  comments  to: 
Terrence  Connelly,  Remedial  Project 
Manager,  U.S.  EPA  Region  1, 1  Congress 
Street.  Suite  1100,  Boston,  MA  02114- 
2023. 
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( k)mprehensive  infonnation 
cc  1  iceming  this  Site  is  available  through 
the  EPA  Region  I  public  docket,  which 
is  l|9cated  at  EPA's  Region  I  office.  It  is 
avi  ilable  for  viewing  by  appointment 
oil]  y  firom  Monday  throiigh  Friday, 
ej^uding  holidays.  Requests  for 
appointment  or  copies  of  the  contents 
frdm  the  Regional  public  docket  should 
be  directed  to  the  EPA  Region  I  Records 


f  he  address  for  the  Region  I  Records 
iter  is:  EPA  Records  Center,  1 
fegress  Street,  Suite  1100,  Boston,  MA 
|l4-2023,  (617)  918-1417. 

is  information  is  also  available  for 
viewing  at  the  Tansitor  Electronics  Site 
infonnation  repository  at  the  following 
lo<:^tion:  Bennington  Free  Library,  101 
Siljer  Street,  Bennington,  Vermont 
05B01-2403,  (802)  442-9051. 

FO*^  FURTHER  INFORMATION  CONTACT: 
Tettence  Connelly,  U.S.  EPA  Region  1, 
at  j[^17)  918-1373. 

SU|%>LEMENTARY  INFORMATION: 

Table  of  Contents 
I  pntroduction 
j  NPL  Deletion  Criteria 
Deletion  Procedures 
.  Basis  of  Intended  Site  Deletion 

luction 

The  Environmental  Protection  Agency 
(E^A)  Region  1  announces  its  intent  to 
de|9te  the  Tansitor  Electronics  Site  in 
Bettiington,  Vermont  from  the  National 
Prilcirities  List  (NPL),  appendix  B  of  the 
Na^onal  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  40 
CFR  part  300,  and  requests  comments 
on  this  deletion.  EPA  identifies  sites 
whlich  appear  to  be  a  significant  risk  to 
the  public  health  and  welfare  or  to  the 
environment.  The  NPL  is  maintained  as 
the  list  of  these  sites.  As  described  in 
§  30^.425(e)(3)  of  the  NCP,  sites  deleted 
frt}^  the  NPL  remain  eligible  for 

sdial  actions  without  application  of 
iazard  Ranking  System  (HRS)  in  the 
kely  event  that  conditions  at  ihe  site 
It  such  action. 

ffA  will  accept  comments  on  the 
proposal  to  delete  this  Site  6t)m  the 
NPL  for  thirty  days  following 
publication  of  this  document  in  the 
Federal  Register  and  in  newspapers  in 
thejyicinity  of  Bennington,  Vermont. 

ion  n  of  this  document  explains 
thejoriteria  for  deleting  sites  irom  the 
NPti  Section  in  discusses  the 
procedures  that  EPA  is  using  for  this 
actidn.  Section  IV  discusses  the  history 
of  the  Tansitor  Electronics  Site,  the 
remedial  action  which  has  been  carried 
out,  and  explains  the  manner  in  which 
the  Site  meets  the  deletion  criteria. 


n.  NPL  Deletion  Criteria 

Section  300.425(e)(1)  of  the  NCP 
provides  that  sites  may  be  deleted  from, 
or  recategorized  on  the  NPL  where  no 
further  remedial  action  is  necessary. 
When  deciding  to  delete  a  site  from  the 
NPL,  EPA  shall  consider,  in 
consultation  with  the  state,  whether  the 
following  criteria  have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 

ii.  All  appropriate  Fimd-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment,  and,  therefore,  taking 
further  remedial  measures  is  not 
appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
unrestricted  exposiue,  in  accordance 
with  CERCLA,  EPA  will  conduct  a 
review  at  least  every  five  years  after  the 
initiation  of  the  remedial  action  to 
ensiue  that  the  site  remains  protective 
of  public  health  and  the  environment.  In 
the  case  of  the  Tansitor  Electronics  Site, 
the  selected  remedy  is  protective  of 
hiunan  health  and  the  environment,  but 
does  not  allow  for  imlimited  and 
unrestricted  use  of  the  Site.  Due  to  this 
condition,  surveys  of  the  Site  will  be 
conducted  by  the  EPA  and  Vermont 
ANR  to  ensure  that  the  remedial  action 
is  meeting  the  requirements  of 
protecting  human  health  and  the 
environment.  If  new  infonnation 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  will  initiate 
further  remedial  actions.  Whenever 
there  is  a  significant  release  from  a  site 
deleted  from  the  NPL,  the  site  may  be 
restored  to  the  NPL  without  the 
application  of  the  Hazard  Ranking 
System. 

m.  Deletion  Procedures 

EPA  has  taken  the  following  steps  in 
accordance  with  the  agency's  deletion 
procedures: 

i.  EPA  and  Vermont  ANR  surveyed 
the  Tansitor  Electronics  Site  and 
declared  that  with  the  environmental 
easement,  groundwater  reclassification, 
and  long-term  monitoring  in  place,  it 
presented  no  harm  to  himian  health  or 
the  environment.  Following  the  siuvey, 
EPA  prepared  a  Final  Close-out  Report 
which  dociunented  that  no  further 
remedial  action  is  necessary. 


ii.  EPA  has  obtained  Vermont  ANR 
concurrence  with  the  proposed  deletion 
decision; 

iii.  A  notice  has  been  published  in  the 
local  newspaper  and  has  been 
distributed  to  state  and  local  officials 
announcing  the  commencement  of  a  30- 
day  pubUc  comment  period  of  EPA's 
Notice  of  Intent  to  Delete; 

iv.  All  relevant  documents  have  been 
made  available  for  public  review  in  the 
EPA  Region  1  Records  Center  and  in  the 
local  information  repository. 

Deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  responsibilities. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  As  mentioned  in 
section  II  of  this  document, 
§  300.425(e)(3)  of  the  NCP  states  that  the 
deletion  of  a  site  from  the  NPL  does  not 
render  the  site  ineligible  for  further 
response  actions. 

Prior  to  deletion  of  the  Tansitor 
Electronics  Site,  EPA's  Region  1,  will 
accept  and  evaluate  public  comments 
on  EPA's  Notice  of  Intent  to  Delete  the 
Site  before  making  a  final  decision  to 
delete.  If  necessary,  the  EPA  will 
prepare  a  Responsiveness  Sxmimary  to 
address  any  significant  public 
comments  received. 

A  deletion  occurs  when  the  Regional 
Administrator  or  his  or  her  designee 
places  a  final  notice  in  the  Federal 
Register.  Generally,  the  NPL  will  reflect 
deletions  in  the  final  update  following 
the  Netice.  Public  notices  and  copies  of 
the  Responsiveness  Summary  will  be 
made  available  to  local  residents  by  the 
Regional  office. 

IV.  Basis  of  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  the  proposal  to 
delete  this  Site  from  the  NPL. 

The  Site  consists  of  approximately  44 
acres  of  land  on  West  Road  (Route  9)  in 
the  Town  of  Bennington,  Vermont,  and 
is  approximately  3.5  miles  west  of 
Bennington  Center.  Most  of  the  Site  is 
located  to  the  north  of  Route  9,  with  the 
remainder  of  the  Site  located  to  the 
south  of  Route  9.  The  portion  of  the  Site 
located  to  the  south  of  Route  9  consists 
of  wetlands. 

The  Site  is  located  in  an  area  zoned 
rural  residential  with  a  commercial 
corridor  overlay  along  Route  9.  As  a 
manufacturing  facility,  Tansitor's 
industrial  use  of  the  Site  represents  a 
grandfathered  non-conforming  use 
imder  the  zoning  laws.  It  is  bounded  to 
the  north  by  privately  owned  woodland; 
to  the  east  by  Houran  Road  and  a 
commercial  property;  to  the  south  by 
wetlands;  and  to  the  west  by 
agricultural/residential  areas.  Pleasant 
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Valley  School  is  located  approximately 
1,200  feet  east  and  upgradient  of  the 
Site.  Potable  water  supplies  within  the 
vicinity  of  the  Site,  including  the  water 
supply  Ob  the  Site,  are  provided  by 
private  bedrock  wells. 

Tansitor  Electronics,  Inc.,  currently 
manufactures  electronic  capacitors  at 
the  Site.  Major  site  features  include 
Tansitor's  operating  manufacturing/ 
office  building,  an  Etch  House,  a  man- 
made  pond  (kaown  as  the  Fire  Pond), 
paridng  areas,  a  Solid  Waste  Disposal 
Area,  a  Disposal  Area,  a  Ckmcrete  Pad 
Area,  and  a  Borrow  Area. 

Since  the  1950's,  various  owners  have 
used  the  Site  as  a  manufacturing  facility 
for  electronic  capacitors.  Over  the 
period  firom  1956  and  1979  an  estimated 
equivalent  of  117  drums  of  process 
waste  were  disposed  in  the  Disposal 
Area,  with  an  occasional  discharge  of 
waste  detergents  and  dilute  add 
solutions  into  the  two  leach  fields  or 
directly  into  the  intermittent  stream 
north  of  its  manu&ctiuing/office 
building,  and  some  release  of  process 
wastes  on  the  Concrete  Pad. 

Prior  to  the  remedial  action,  the  risk 
assessment  concluded  that  unacceptable 
carcinogenic  and  noncarcinogenic  risks 
would  result  from  ingestion  of 
overburden  groundwater  for  futiue 
residents.  The  risk  is  based  on  a  future 
scenario  since  no  individuals  are 
currently  ingesting  contaminated 
groundwater  at  the  Site. 

After  conducting  a  Remedial 
Investigation,  a  Record  of  Decision 
(ROD)  was  issued  in  1995  for  the 
Tansitor  Electronics  Site.  The  Remedial 
Action  Objectives  selected  were 
intended  to  prevent  exposure  to  the 
groundwater,  prevent  migration  o&ite, 
and  to  restore  groundwater  to  drinking 
%rater  standards  if  technically 
practicable.  These  objectives  have  been 
met  by  the  following  actions: 

•  Implementation  of  an 
environmental  easement  to  prevent  the 
use  of  contaminated  groundwater, 

•  Long-term  monitoring  of 
groundwater  on  a  regular  basis  to 
evaluate  changes  in  conditions  over 
time; 

•  Establishment  of  contingencies  for 
future  additional  investigation  or  further 
action  should  the  long-term  monitoring 
reveal  that  contaminants  have  migrated 
beyond  their  current  vertical  or 
horizontal  extent;  and 

•  A  review  of  the  Site  every  five  years 
to  ensure  that  the  remedy  remains 
protective  of  human  health  and  the 
environment 

In  addition  to  the  environmental 
easement,  the  November  23, 1993  (and 
subsequently  modified  on  March  15. 
1994)  Vermont  Ckoundwater 


Reclassification  Order  also  serves  to 
restrict  use  of  the  Site  groimdwater. 

The  environmental  easement  was 
recorded  into  the  Bennington  Ck)imty 
Registry  of  Deeds.  Monitoring  for  the 
Groundwater  Reclassification  Order 
began  in  May  1994.  The  monitoring  was 
then  adjusted  in  October  1998  to  meet 
the  long-term  monitoring  requirement  of 
the  Record  of  Decision. 

As  noted  in  section  II  above,  EPA  may 
delete  a  site  from  the  NPL  when 
"Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required".  As  EPA, 
with  Vermont  ANR  concurrence,  has 
determined  that  this  criterion  is  met, 
EPA  announces  its  intent  to  delete  the 
Tansitor  Electronics  Site  from  the 
National  Priorities  List 

Dated:  August  2. 1999. 
Patricia  L.  Meaney. 

Director,  Office  of  Site  Remediation  and     ^^ 

Restoration. 

[FR  Doc.  99-21008  Filed  8-13-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6420-71 

National  Oil  and  Haiardous 
SubatancM  Poliution  Contingancy 
National  PriorMaa  Uat 


agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Saco  Taimery  Waste  Pits  Site  frvm  the 

National  Priority  List;  request  for 

comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  1  annoimces  its 
intent  to  delete  the  Saco  Tannery  Waste 
Pits  Site  fit>m  the  National  Priority  List 
(NPL)  and  requests  public  comment  on 
this  proposed  action.  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  ue  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  Maine  Department  of 
Environmental  Protection  (Maine  DEP) 
have  determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and  therefore,  further 
remedial  measures  pursuant  to  CERCLA 
are  not  appropriate. 
DATES:  Comments  concerning  this  site 
will  be  accepted  on  or  before  September 
15. 1999. 


ADDRESSES:  Address  comments  to: 
Terrence  Connelly,  Remedial  Project 
Manager,  U.S.  EPA  Region  1, 1  Congress 
Street,  Suite  1100,  Boston,  MA  02114- 
2023. 

Comprehensive  information 
concerning  this  site  is  available  through 
the  EPA  Region  I  public  docket,  which 
is  located  at  EPA's  Region  I  office.  It  is 
available  for  viewing  by  appointment 
only  frt>m  Monday  throu^  Friday, 
excluding  holidays.  Requests  for 
appointment  or  copies  of  the  contents 
from  the  Regional  public  docket  should 
be  directed  to  the  EPA  Region  1  Records 
Center. 

The  address  for  the  Region  I  Records 
Center  is:  EPA  Records  Center,  1 
Congress  Street,  Suite  1100,  Boston,  MA 
02114-2023.  (617)  918-1417. 

Information  concerning  this  Site  is 
also  available  for  viewing  at  the 
information  repository  at  the  following 
location:  Dyer  Library,  371  Main  Street, 
Saco,  Maine  04072.  (207)  283-3861  or 
(207)  282-3031. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Terrence  Connelly  at  (617)  918-1373. 
SUPPLEMENTARY  MF0RMAT10N: 

Table  of  Contante 

I.  Introduction 

n.  NPL  Deletion  Criteria 

in.  Deletion  Procedures 

IV.  Basis  of  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  1  annotmces  its  intent  to 
delete  the  Saco  Tannery  Waste  Pits 
(STWP)  Site  in  Saco,  Maine  bom  the 
National  Priorities  list  (NPL),  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300,  and  requests 
comments  on  this  deletion.  EPA 
identifies  sites  which  appear  to  be  a 
significant  risk  to  the  public  health  and 
welfue  or  to  the  environment.  The  NPL 
is  maintained  as  the  list  of  these  sites. 
As  described  in  §  300.425(e)(3)  of  the 
NCP.  sites  deleted  from  the  NPL  remain 
eligible  for  remedial  actions  without 
application  of  the  Hazard  Ranking 
System  (HRS)  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  site  from  the  NPL 
for  thirty  days  following  publication  of 
this  notice  in  the  Federal  Register  and 
in  newspapers  in  the  vicinity  of  Saco. 
Maine. 

Section  n  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  m  discusses  the 
procedures  that  EPA  is  using  for  this 
action.  Section  IV  discusses  the  history^ 
of  the  Saco  Tannery  Waste  Pits  Site,  the 
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r$inedial  action  which  has  been  carried 
t,  and  explains  the  manner  in  which 
I  site  meets  the  deletion  criteria. 

|NPL  Deletion  Criteria 

Section  300.425(e)(1)  of  the  NCP 
pvides  that  sites  may  be  deleted  from, 
x»tegorized  on  the  NPL  where  no 
ber  remedial  action  is  necessary, 
tien  deciding  to  delete  a  site  from  the 
fL,  EPA  shall  consider,  in 
asultation  with  the  state,  whether  the 
allowing  criteria  have  been  met: 
11.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 
I  ii.  AH  appropriate  Fund-financed 
ponse  imder  CERCLA  has  been 
plemented.  and  no  further  response 
^on  by  responsible  parties  is 


^broprialu;  ur 


jiii.  The  remedial  investigation  has 
sniiwn  that  the  release  poses  no 
siniificant  threat  to  public  health  or  the 
eqyironment.  and,  therefore,  taking 
fiBlher  remedial  measures  is  not 
aiijbropriate. 

I  Iven  if  a  site  is  deleted  from  the  NPL, 
w  3ere  hazardous  substances,  pollutants, 
oi  contaminants  remain  at  the  site  above 
le  ^  bIs  that  allow  for  unlimited  use  and 
luu-estricted  exposiue.  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  ponducted  at  least  every  five  years 

Mr  the  initiation  of  the  remedial  action 
atnie  site  to  ensure  that  the  site  remains 
piDtective  of  public  health  and  the 
enjyironment.  In  the  case  of  the  Saco 
Tdinery  Waste  Pits  Site,  the  selected 
remedy  is  protective  of  human  health 
anld  the  environment,  but  does  not  allow 
fot  unlimited  and  unrestricted  use  of  the 
silH.  Due  to  this  condition,  surveys  of 
th^jsite  will  be  conducted  by  the  EPA 
and  Maine  DEP  to  ensure  that  the 
reiQedial  action  is  meeting  the 
requirements  of  protecting  human 
heeUth  and  the  environment.  If  new 
information  becomes  available  which 
indicates  a  need  for  further  action.  EPA 

'.  initiate  further  remedial  actions. 

enever  there  is  a  significant  release 
frcjita  a  site  deleted  from  the  NPL.  the 
sit^may  be  restored  to  the  NPL  without 
th^taipplication  of  the  Hazard  Ranking 
Svnem. 

f  k)eletion  Procedures 

PA  has  taken  the  following  steps  in 
accordance  with  the  agency's  deletion 
procedures: 

i  EPA  and  the  Maine  DEP  surveyed 
the  Saco  Tannery  Waste  Pit  Site  and 
de<  :lared  that  the  remedial  actions  are 
complete  and  remain  protective  of 
hiUAan  health  and  the  environment. 
Following  the  survey,  a  Final  Closure 
Report  has  documented  that  no  further 
remedial  action  is  necessary. 


ii.  EPA  has  obtained  Maine  DEP 
concurrence  with  the  proposed  deletion 
decision; 

iii.  A  notice  has  been  published  in  the 
local  newspaper  and  has  been 
distributed  to  appropriate  state  and 
local  officials  and  other  interested 
parties  announcing  the  commencement 
of  a  30-day  public  conunent  period  of 
EPA's  Notice  of  Intent  to  Delete; 

iv.  All  relevant  documents  have  been 
made  available  for  public  review  in  the 
EPA  Region  1  Records  Center  and  in 
local  Site  information  repository. 

Deletion  of  the  Site  fiwm  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  responsibilities. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  As  mentioned  in 
section  11  of  tliis  document. 
§  300.425(e)(3)  of  the  NCP  states  that  the 
deletion  of  a  site  from  the  NPL  does  not 
render  the  site  ineligible  for  further 
response  actions. 

Prior  to  deletion  of  the  Saco  Tannery 
Waste  Pits  Site.  EPA's  Region  1  Office 
will  accept  and  evaluate  public 
comments  on  EPA's  Notice  of  Intent  to 
Delete  the  Site  before  making  a  final 
decision  to  delete.  If  necessary,  the  EPA 
will  prepare  a  Responsive  Summary  to 
address  any  significant  public 
comments  received. 

A  deletion  occiu's  when  the  Regional 
Administrator  or  his  or  her  designee 
places  a  final  notice  in  the  Federal 
Register.  Generally,  the  NPL  will  reflect 
deletions  in  the  final  update  following 
the  Notice.  Public  notices  and  copies  of 
the  Responsiveness  Summary  will  be 
made  available  to  local  residents  by  the 
Regional  office. 

IV.  Basis  of  Intended  Site  Deletion 

The  following  smnmary  provides  the 
Agency's  rationale  for  the  proposal  to 
delete  this  site  from  the  NPL. 

The  213-acre  STWP  Site  is  located  in 
a  nu^  section  of  Saco.  Maine.  The  Site 
is  bounded  by  the  Maine  Turnpike  to 
the  east,  residential  property  along 
Heam  Road  to  the  west,  the  Saco- 
Scarborough  town  line  to  the  north,  and 
Flag  Pond  Road  to  the  south. 
Automotive  entry  to  the  Site  is  limited 
to  Flag  Pond  Road;  all-terrain  vehicle 
trails  enter  the  Site  from  the  north  and 
west. 

The  Site  is  located  in  an  area  which 
is  imdergoing  a  transition  bom.  rural 
forming  to  subiu-ban  residential  housing. 
There  were  approximately  sixty  single 
family  homes  located  within  a  half-mile 
radius  of  the  Site  at  the  time  of  the 
remedy  selection  in  1989  and  the 
number  has  gradually  increased  as 
farmland  is  being  turned  into  residential 
properties.  Residential  development  is 


concentrated  along  Heam  Road  and  Flag 
Pond  Road.  These  homes  rely  on 
groundwater  for  their  water  supply  from 
private  drinking  wells.  The  groundwater 
aquifer  in  the  area  of  the  Site  is 
classified  under  federal  standards  as  DB. 
suitable  for  public  water  supplies. 

The  majority  of  the  Site  is  forested, 
both  upland  and  wetland;  imforested 
land  consists  of  remediated  areas,  scrub- 
shrub  wetlands,  and  bedrock  outcrops. 
A  100-year  flood  plain  is  located  within 
the  property  boundaries,  but  none  of  the 
waste  pits  or  lagoons  are  located  within 
the  flood  plain. 

The  Saco^nning Corporation  used 
the  site  for  waste  disposal  from  1959  to 
the  late  1970s.  Upon  investigation,  fifty- 
seven  waste  pits,  two  lagoons,  and  two 
separate  areas  beyond  the  waste  pits 
totaling  thirteen  acres  were  determined 
to  be  contaminated  with  tannery  waste. 
Contaminants  within  the  site  include 
arsenic,  chromium,  lead,  volatile 
organic  compounds,  and  semi-volatile 
organic  compounds. 

After  contiucting  a  Remedial 
Investigation,  a  Record  of  Decision 
(ROD)  was  issued  in  1989  for  the  STWP 
Site.  The  Remedial  Action  objectives 
selected  for  this  site  were  intended  to 
prevent  physical  contact  with  the  waste 
and  exposure  to  the  groundwater.  The 
first  objective  has  been  met  through  the 
creation  of  a  soil  cover  acting  as  a 
physical  barrier  between  hiunans  and 
wildlife  and  sludge  and  sediments  in 
the  pits,  lagoons,  wet  and  seep  areas. 
The  second  objective  has  been  met 
through  the  enactment  of  State 
legislation  designating  the  Site  as  a 
Wildlife  Preserve.  This  institutional 
control  prohibits  groundwater  use  on 
the  Site.  Long-term  monitoring  has 
shown  that  contaminated  groundwater 
is  not  flowing  off  the  STWP  Site. 

The  primary  remedial  action  includes: 

•  A  soil  cover  system  comprised  of 
"geotextile,  rock,  stone,  till,  and 

vegetation  layers; 

•  Permanent  fencing  enclosing  the 
waste  pits  and  lagoons; 

•  Institutional  control  of  designating 
the  entire  site,  by  State  of  Maine 
legislative  act,  as  a  wildlife  preserve; 

•  Long-term  groundwater  monitoring; 

•  Long-term  monitoring  of  surface 
water  and  sediments;  and 

•  Wetlands  compensation  on  and 
offsite  for  the  compensation  of  wetiands 
lost  through  the  construction  of  the  soil 
covers. 

The  design  for  the  Soil  Cover  System 
and  Compensatory  Wetiand 
Construction  was  completed  in 
September  1992.  The  remedial  action 
was  phased  with  initial  site  work 
completed  in  November  1992  and  the 
soil  covers  phase  completed  in  October 
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1993.  On  September  17, 1993  the  EPA 
and  the  Maine  DEP  surveyed  the  site 
and  declared  that  the  soil  cover  system 
was  completed  according  to  the 
requirements  in  the  ROD.  Revegetation 
of  the  area  was  carried  out  in  October 
of  1993.  Purchase  of  247  acres  of  the 
nearby  Saco  Heath  from  a  peat  mining 
company  as  compensation  for  the 
permanent  loss  of  ten  wetland  acres 
onsite  was  completed  in  December 
1993,  and  restoration  of  the  remaining 
excavated  wetland  was  completed  in 
September  1994. 

Maintenance  of  the  site  has  included 
quarterly  inspections  for  the  first  five 
years  of  remediation  and  semi-annual 
inspections  since  then.  Per  the 
Superfund  State  Contract  between  EPA 
and  Maine  DEP,  these  inspections  are  to 
be  carried  out  by  the  State  for  thirty 
years  following  the  remediation.  These 
inspections  of  the  Site  will  be 
conducted  to  ensure  that  the  actions 
taken  to  form  a  physical  barrier  between 
humans  and  wildlife  and  the  waste  in 
the  pits  and  lagoons  are  maintained. 
Monitoring  of  groundwater,  sur&ce 
water,  and  sed^ent  will  continue,  as 
outlined  in  the  O&M  Plan,  to  measure 
water  quality  within  the  site  and  around 
the  perimeter.  These  State-performed 
inspections  and  monitoring  activities 
be^m  in  April  1995. 

The  survey  of  the  Site  and  approval 
of  the  Remedial  Action  by  the  EPA  and 
Maine  DEP  demonstrated  that  the  Saco 
Tannery  Waste  Pits  Site  no  longer  poses 
a  threat  to  human  health  and  welfare  or 
the  environment. 

As  noted  in  section  n  above,  EPA  may 
delete  a  site  from  the  NPL  when  "all 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate".  As 
EPA,  with  Maine  DEP  concurrence,  has 
detCTmiaed  that  this  criterion  is  met, 
EPA  annoimces  its  intent  to  delete  the 
Saco  Tannery  Waste  Pits  Site  from  the 
National  Priorities  List. 

Dated:  August  2, 1999. 
Patricia  L.  Maaney, 

Director,  Office  of  Site  Remediation  and 

Restoration. 

(FR  Doc.  99-21007  Filed  8-13-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parte  385  and  390 
[FHWA  Doclwt  No.  FHWA-99-54e7] 
RIN  2125-AE56 

Safety  Fltnees  Procedures 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM):  request  for  comments. 

summary:  The  FHWA  proposes  to 
implement  section  4009  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  by  amending  the 
safety  fitness  procedures  of  the  Federal 
Motor  Carrier  Safety  Regulations.  This 
action  would  prohibit  aU  motor  carriers 
foimd  by  the  Secretary  to  be  unfit  fit>m 
operating  commercial  motor  vehicles 
(CMVs)  in  interstate  commerce.  The 
FHWA  is  proposing  to  treat  an 
imsatisfactory  safety  rating  under  the 
safety  fitness  procedure  r^ulations  as  a 
determination  of  unfitness.  The  FHWA 
also  would  revise  the  listing  for 
locations  of  motor  carrier  and  highway 
safety  field  offices  to  reflect  recent 
changes  to  the  Federal  Highway 
Administration  organizational  structiue. 
DATES:  Comments  must  be  received  on 
or  before  September  15, 1999. 
ADDRESSES:  Your  signed,  written 
comments  must  refer  to  the  docket 
number  appearing  at  the  top  of  this 
dociiment  and  you  must  submit  the 
comments  to  the  Docket  Clerk,  U.S. 
DOT  Dockets,  Room  PL^Ol,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  9  a.m.  and  5 
p.m.,  e.t,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  WFORMATION  CONTACT:  Ms. 
Deborah  M.  Freund  or  Mr.  William  C. 
Hill,  Office  of  Motor  Carrier  Research 
and  Standards,  (202)  366-4009;  or  Mr. 
Charles  E.  Medalen,  Office  of  the  Chief 
Counsel,  (202)  366-1354,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m..  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 


universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at  http:// 
www.access.gpo.gov/nara. 

Background 

Section  4009  of  TEA-21  (Public  Law 
105-178. 112  Stat.  107.  at 405.  June  9, 
1998)  amends  49  U.S.C.  31144  and 
requires  the  Secretary  of  Transportation 
to  maintain  by  regulation  a  procedure 
for  determining  the  safety  fitness  of  an 
owner  or  operator  [of  commercial  motor 
vehicles  (C^ilVs)].  The  procedure  shall 
include,  at  a  miniiniini,  the  following 
elements: 

(1)  Specific  initial  and  continuing 
requirements  with  which  an  owner  or 
operator  must  comply  to  demonstrate 
safety  fitness. 

(2)  A  methodology  the  Secretary  will 
use  to  determine  whether  an  owner  or 
operator  is  fit. 

(3)  Specific  time  frames  within  which 
the  Seoetary  will  determine  whether  an 
owner  or  operator  is  fit.  49  U.S.C. 
31144(b). 

Because  these  provisions  are  very 
similar  to  the  previous  49  U.S.C. 
31144(a)(1),  which  was  enacted  by 
section  215  of  the  Motor  Carrier  Safety 
Act  (MCSA)  of  1984  (Public  Law  98- 
554,  98  Stat.  2832),  the  FHWA 
regulations  at  49  CFR  parts  385  and  386 
already  include  most  of  the 
requirements  listed  above. 

Section  4009  of  TEA-21  introduced 
two  important  changes.  First,  it 
transferred  the  substance  of  49  U.S.C. 
5113  to  section  31144.  Section  5113 
codified  section  15(b)  of  the  MCSA  of 

1990  (Public  Uw  101-500. 104  Stat. 
1213. 1218.  November  3. 1990).  which 
prohibited  motor  carriers  rated 
unsatisfectory  from  using  CMVs  to 
transport,  in  interstate  commerce,  more 
than  15  passengers  (including  the 
driver)  or  hazardous  materials  (HM)  in 
quantities  requiring  placarding,  starting 
on  the  46th  day  after  the  rating  was 
issued.  The  regulation  implementing 
section  5113  has  been  in  efiiect  since 

1991  (49  CFR  385.13).  By  attaching  this 
prohibition  to  a  regulatory  standard 
already  used  by  the  FHWA  (i.e., 
unsatisfactory).  Congress  equated  that 
rating  with  a  determination  that 
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p)  Ltsenger  and  HM  motor  carriers  were 
n<  (it  fit  to  operate  on  the  highways. 
Second,  section  4009  of  TTEA-21 
pi  (ihibits  all  owners  and  operators  of 
C]  aVs  not  previously  subject  to  49  U.S.C 
51 13 — that  is,  those  owners  and 
operators  using  CMVs  to  transport 
fin  light  that  does  not  include  }OA  in 
quantities  requiring  placarding — from 
us  i^g  those  vehicles  in  interstate 
coDunerce  starting  on  the  61st  day  after 
bcjikig  found  "unfit."  Also,  Federal 
adeincies  are  now  prohibited  bom  using 
th  iBe  owners  and  operators  to  provide 
in  frstate  transportation. 

because  49  U.S.C.  31144(b),  as 
ar  landed  by  section  4009,  provides  that 
"[  Ihe  Secretary  shall  maintain 
[eiqphasis  added]  by  regulation  a 
prpicediue  for  determining  the  safety 
fitt^ss  of  an  owner  or  operator,"  the 
NA  believes  that  Congress 
liorized  the  continued  use  of  the 
ity  fitness  rating  regulation  in  effect 
June  9, 1998,  the  date  of  enactment 
V-21,  until  the  agency  adopts  a 
1  rule  based  upon  this  NPRM. 
\ke  parallelism  between  49  U.S.C. 
'  4(c)(2)  and  (3)  and  the  previous  49 
to.  31144(a)(1)  leads  the  FHWA  to 
Bve  that  Congress  intended  section 
9  to  authorize  the  application  of  the 
fciples  embodied  in  section  15(b)  of 
mCSA  of  1990  to  the  entire  range  of 
or  carriers  that  operate  CMVs  in 
rstate  commerce.  The  only 
difierence  is  that  carriers  of  general 
fireight  would  have  60  days,  while 
paiienger  and  HM  carriers  have  45 
days,  after  the  FHWA  makes  a 
del  ^rmination  of  "imfitness"  in  which 
to :  iiprove  or  cease  operations.  Because 
thd  ^CSA  of  1990  explicitly  referred  to 
the  three-part  rating  scheme  used  by  the 
FHV^A  (satisfactory,  conditional, 
unit^tisfactory)  and  directed  the  FHWA 
to  ]  >rohibit  unsatisfactory  rated  motor 
capers  firom  transporting  passengers 
andlHM  after  the  45  day  period,  the 
FHJiVA  has  concluded  that  the 
fui^dtionally  equivalent,  though  not 
identical,  requirements  of  section  4009 
aut  Uorize,  but  do  not  require,  the  FHWA 
to  ( A  tntinue  using  its  current  safety 
fit!  i  iss  rating  standards  and 
metiiodology.  The  FHWA  is  therefore 
pronosing  to  use  an  unsatisfactory  rating 
assumed  imder  the  Safety  Fitness  Rating 
Me|]^odology  (SFRM)  in  part  385  as  a 
determination  of  "unfitness."  This 
policy  is  congruent  with  that  of  section 
15(Ij1|  of  the  MCSA  of  1990.  There  is 
nothing  in  the  legislative  history 
coQQeming  section  4009  of  TEA-21  that 
the  FHWA  should  implement  a 
It  approach. 
ie  proposed  prohibition  on  the 
ktion  of  CMVs  would  not  be 
[ed  retroactively.  Passenger  and  HM 


carriers  rated  unsatisfactory  would  have 
either  improved  their  ratings  since  1991 
or  ceased  operating  in  interstate 
commerce.  However,  there  were 
significant  numbers  of  general  freight 
carriers  that  held  unsatisfactory  ratings 
at  the  time  TEA-21  was  enacted;  their 
operations  were  not  illegal.  The 
prohibition  on  imfit/unsatisfactory 
general  freight  carriers  in  section  4009 
must  be  understood  as  applying  only  to 
those  rated  unsatisfactory  by  the  FHWA 
after  the  effective  date  of  a  final  rule 
generated  by  this  proceeding.  However, 
if  a  motor  carrier  that  had  been  rated 
unsatisfactory  prior  to  the  effective  date 
of  the  final  rule  received  another 
imsatisfactory  rating  after  the  effective 
date  of  the  final  rule  as  a  result  of 
another  compliance  review,  the  new 
provisions  would  apply  and  the  motor 
carrier  would  be  required  to  cease  its 
operations  in  interstate  commerce 
within  60  days. 

Section  4009  also  specifies  time 
periods  for  the  FHWA  to  perform  a 
compliance  review  requested  by  an 
unfit  (i.e.,  unsatisfactory)  rated  motor 
carrier.  For  unsatisfactory  carriers  of 
passengers  and  HM,  the  follow-up 
compliance  review  must  be  completed 
within  30  days  of  the  carrier's  request; 
for  all  other  carriers  rated 
unsatisfactory,  the  follow-up  review 
must  be  completed  within  45  days  after 
the  carrier's  request. 

Under  this  proposal,  the  FHWA 
would  continue  to  perform 
administrative  reviews  under  §  385.15 
and  corrective-action  reviews  under 
§  385.17  for  motor  carriers  regardless  of 
their  projected  or  final  safety  rating.  The 
current  §  385.15(d)  states  that  the 
FHWA  will  notify  a  petitioning  motor 
carrier  of  the  agency's  decision  on 
administrative  review  within  30  days 
after  the  agency  receives  a  petition.  The 
ciuxent  §  385.17  does  not  specify  a  time 
limit  for  the  FHWA  to  perform  a  review 
based  upon  a  motor  carrier's  request  to 
change  a  safety  rating  because  of  its 
corrective  actions,  but  it  does  allow  the 
agency  to  extend  the  period  before  a 
proposed  safety  rating  becomes  effective 
for  up  to  10  days  (§  385.17(d)).  The 
agency  is  proposing  to  revise  its 
regulations  and  procedures,  now  to  be 
codified  at  §§  385.15(c)  and  385.17(e).  to 
give  priority  to  reviews  of  motor  carriers 
with  proposed  or  final  unsatisfactory 
safety  ratings  because  of  the  prohibition 
against  operating  in  interstate  commerce 
with  such  safety  ratings. 

This  priority  nandling  would  not 
extend  to  non-passenger  and  non-HM 
motor  carriers  with  imsatisfactory  safety 
ratings  that  became  final  before  the 
effective  date  of  the  final  rule  because 
the  regulation  would  not  be  retroactive. 


Although  the  FHWA  would  continue  to 
review  proposed  and  final  conditional 
safety  ratings,  the  agency  needs  to  place 
a  higher  priority  on  the  proposed  and 
final  unsatisfactory  safety  ratings 
because  of  the  severe  operational 
consequences  for  the  affected  motor 
carriers.  However,  as  explained  above,  if 
a  motor  carrier  of  non-1^  freight  that 
held  an  unsatisfactory  safety  rating 
issued  prior  to  the  effective  date  of  a 
final  rule  were  to  receive  a  follow-up 
proposed  imsatisfactory  rating  after  the 
effective  date  of  a  final  rule,  the  FHWA 
woi^d'provide  those  motor  carriers  the 
same  priority  handling  as  motor  carriers 
receiving  a  proposed  unsatisfactory 
safety  rating  for  the  first  time. 

The  DOT  Office  of  Inspector  General 
(OIG)  has  observed  that  imsatisfactory 
motor  carriers  of  non-HM  freight  may 
continue  to  operate  in  interstate 
commerce  under  the  current 
regulations.  These  motor  carriers  may 
continue  to  operate  under  the  proposed 
regulations  unless  they  were  to  receive 
another  unsatisfactory  rating  after  the 
effective  date  of  a  final  rule.  The  OIG 
also  contends  that  some  motor  carriers 
of  HM  height  or  of  passengers  continue 
to  operate  despite  their  unsatisfactory 
safety  ratings,  and  are  doing  so  illegally. 
The  FHWA  intends  to  carefully  track 
the  safety  of  operations  of  the  first  group 
,to  ensure  that  the  traveling  public  is  not 
exposed  to  increased  risk  from  a  motor 
carrier's  operation  that  has  been 
documented  to  have  fflllen  below  an 
acceptable  level  of  safety.  The  agency 
will  bring  swift  and  appropriate 
enforcement  actions  against  motor 
carriers  that  are  operating  in  spite  of 
having  been  directed  to  cease  their 
operations  in  interstate  commerce. 

Rating  Criteria 

In  the  preamble  of  the  1997  final  rule 
amending  49  CFR  part  385  (62  FR 
60035),  the  FHWA  announced  that  it 
intended  to  review  the  entire  rating 
system.  On  July  20, 1998,  the  agency 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  which, 
among  other  things,  began  the  process  of 
creating  a  more  performance-based 
means  of  determining  the  safety  fitness 
of  motor  carriers  (63  FR  38788).  The 
FHWA  is  reviewing  the  comments  to 
that  docket,  along  with  the  possibility 
and  practicality  of  incorporating 
alternative  safety  fitness  information 
that  would  improve  the  effectiveness  of 
the  rating  system.  For  the  present, 
however,  the  FHWA  is  proposing  to 
continue  using  the  current  SFRM 
included  in  appendix  B  to  part  385  until 
it  is  ready  to  propose  the  elements  of  a 
revised  process. 
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The  American  Trucking  Associations 
(ATA)  and  Truckers  United  for  Safety 
had  challenged  the  decision  in  the  1997 
final  rule  to  use  an  amended  version  of 
the  FHWA's  SFRM  that  the  agency  uses 
to  make  safety  fitness  determinations. 
That  challenge  was  rejected  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Colimibia  Circuit  in  American  Trucking 
Associations.  Inc.  v.  United  States 
Department  of  Transportation.  166  F.  3d 
374  (D.C.  Cir.  1999). 

The  FHWA  is  continuing  its  efforts  to 
increase  the  level  of  reliable  safety  data 
and  other  information  needed  to  create 
a  more  performance-based  means  of 
determining  a  motor  carrier's  safety 
fitness.  The  FHWA  conducted  a 
demonstration  project,  the  Commercial 
Vehicle  Information  System  (CVIS), 
recently  renamed  the  Performance  and 
Registration  Information  System 
K4anagement  (PRISM)  Pro-am.  It  also 
produced  a  new  safety  risk  assessment 
model,  the  Motor  Carrier  Safety  Status 
Measuring  System  (SAFESTAT):  Both  of 
these  were  described  in  the  ANPRM  of 
July  20. 1998.  The  FHWA  plans  to 
expand  PRISM  to  as  many  as  five  new 
States  this  year.  However,  today's 
proposed  rulemaking  action  does  not 
reach  these  issues. 


'Motor  Carrier"  and  "Owner  or 
Opoator" 

Prior  to  the  1998  TEA-21  amendment, 
49  U.S.C.  31144  applied  to  "owners  and 
operators  of  commercial  motor  vehicles, 
including  persons  seeking  new  or 
additional  operating  authority  as  motor 
canim."  As  amended,  the  section  now 
refiars  to  these  entities  as  "owner[s]  or 
op«ator{s]"  of  commercial  motor 
vehicles,  but  not  "motor  carriers." 
Although  no  explanation  is  provided  in 
the  committee  reports,  the  FHWA 
believes  this  was  done  to  cure  an 
anomaly.  Section  31144  was  the  only 
section  in  49  U.S.C.  chapter  311  which 
used  the  term  "motor  carrier;"  it  was 
not  included  in  the  definitions  in 
section  31132.  The  Motor  Carrier  Safety 
Act  of  1984,  from  which  chapter  311 
was  derived,  used  the  jurisdictional 
term  "commercial  motor  vehicle." 
"Motor  carrier"  and  "motor  private 
carrier"  were  defined  separately  in 
those  provisions  of  title  49  of  the  United 
States  Code  administered  by  the 
Interstate  Commerce  Commission;  the 
definitions  are  now  codified  at  49  U.S.C; 
13102.  The  FMCSRs  have  long  treated 
owners  and  operators  of  CMVs  as 
"motor  carriers"  (see  49  CFR  390.5).  The 
regulatory  text  of  49  CFR  part  385 
would  continue  to  use  the  term  "motor 
carrier"  as  equivalent  to  "owners  and 
operators"  specified  by  amended 
section  31144. 


Effect  of  Rating 

Since  1991,  motor  carriers  receiving 
an  unsatisfectory  safety  rating  from  the 
FHWA  have  been  prohibited  from  using 
CMVs  to  transport  more  than  15 
passengers,  including  the  driver,  or 
placardable  quantities  of  HM,  in 
interstate  commerce.  Furthermore,  those 
motor  carriers  could  not  be  used  by 
Federal  agencies.  These  prohibitions 
and  the  procedures  for  applying  them 
are  contained  in  49  CFR  385.13.  which 
implemented  section  15(b)  of  the  Motor 
Carrier  Safety  Act  of  1990.  The  TEA-21 
provision  expands  the  same  prohibition, 
under  virtually  identical  conditions,  to 
all  other  motor  carriers,  irrespective  of 
their  cargo,  which  are  found  by  the 
FHWA  to  be  unfit.  These  owners  and 
operators  may  not  operate  CMVs  in 
interstate  commerce  beginning  on  the 
61st  day  after  such  fitness 
determination. 

Despite  the  change  in  the  language, 
nothing  in  the  amending  provision 
would  indicate  any  intention  on  the  part 
of  Congress  to  require  the  FHWA  to 
change  the  effect  of  an  unsatisfactory 
rating  applied  to  a  motor  carrier  of 
passengers  or  placardable  HM.  Although 
it  extends  the  prohibitions  to  all  other 
motor  carriers,  section  4009  does  not 
require  that  another  standard  be 
applied.  Consequently,  the  FHWA  is 
proposing  to  require  all  other  motor 
carriers  with  a  proposed  unsatisfectory 
safety  rating  to  cease  operations  when 
that  rating  becomes  final.  As  is  already 
the  case  with  passenger  and  HM 
carriers,  these  other  motor  carriers 
woidd  be  given  an  appropriate  period  of 
time  within  which  to  improve  that 
proposed  rating. 

Propoaed  Ratings;  Effective  Date  of 
Final  Rating 

One  of  the  changes  to  49  CFR  part  385 
made  in  the  November  6, 1997.  final 
rule  was  the  adoption  of  a  "proposed" 
safety  rating.  A  motor  carrier  is 
informed  of  its  proposed  rating  at  the 
end  of  a  compliance  review.  If  the 
proposed  rating  is  unsatisfactory,  it 
becomes  the  final  rating  45  days  later  (if 
improvements  are  not  forthcoming),  and 
the  carrier  must  halt  its  transportation  of 
passengers  or  HM  on  the  46th  day.  The 
45-day  period  after  the  proposed  safety 
rating  is  announced  provides  the  motor 
carrier  with  an  opportunity  to  assess  its 
operations  and  request  the  FHWA  to 
reconsider  the  rating  either  because  (1) 
it  believes  the  FHWA  proposed  an 
erroneous  rating,  or  (2)  the  motor  carrier 
has  taken  corrective  actions  so  that  its 
operations  meet  the  safety  standards 
and  fectors  specified  in  §  385.9  of  the 
FMCSRs. 


The  FHWA  adopted  "proposed" 
ratings  in  1997,  and  is  retaining  them  in 
this  NPRM,  in  the  interest  of  baisic 
fairness  to  motor  carriers.  Section  15(b) 
of  the  MCSA  of  1990  and  section  4009 
of  TEA-21  both  require  carriers  to  cease 
interstate  operations  45  or  60  days  after 
receiving  an  unsatisfactory  rating  or  a 
determination  of  unfitness.  A  final 
rating  is  public  information  which  must 
be  released  imder  the  Freedom  of 
Information  Act  (FOIA),  Public  Law  89- 
487,  80  Stat.  250,  as  amended;  in  feet, 
the  FHWA  posts  final  ratings  on  its 
Safety  and  Fitness  Electronic  Records 
System  (SAFER)  web  site  [http:// 
www.safersys.org]  and  makes  them 
available  through  telephone  inquiries  to 
(800)  832-5660.  An  unsatisfectory  rating 
can  have  an  almost  immediate  impact 
on  business  once  it  becomes  public,  yet 
both  the  MCSA  and  TEA-21  provide 
carriers  a  substantial  grace  period  after 
an  imsatisfactory  rating.  In  other  words, 
the  FOIA  may  defeat  one  of  the  essential 
elements  of  the  1990  and  1998 
amendments  by  subjecting  carriers  to  a 
serious,  and  potentially  fetal,  loss  of 
business  before  they  have  had  a  chance 
to  improve  thefr  safety  posture.  The 
FHWA  believes  the  purposes  of  these 
statutes  can  best  be  reconciled  by 
issuing  "proposed"  unsatisfactory  and 
conditional  safety  ratings  which  are  not 
releasable  under  the  FOIA  because  they 
do  not  yet  constitute  the  agency's  final 
decision.  The  FHWA  requests  comment, 
however,  on  what  harm  would  ensue  if 
the  "proposed"  imsatisfactory  rating 
became  public  before  a  final 
imsatisfactory  rating  were  to  be  issued. 

Under  the  rules  proposed  today,  a 
motor  carrier  warned  by  the  FHWA  that 
its  proposed  rating  is  imsatisfectory 
would  have  an  opportimity  in  the  next 
45  or  60  days  to  demonstrate  its 
renewed  commitment  to  safety  and 
regiUatory  compliance,  or  to  argue  that 
the  FHWA  made  a  mistake  in  assigning 
that  rating.  A  number  of  motor  carriers 
have  successfully  used  the  45-day  grace 
period  to  improve  their  ratings  since  the 
1997  rule  went  into  effect  But  if  no 
such  improvements  are  forthcoming,  the 
carrier  would  be  required  to  halt  its 
CMV  operations  in  interstate  commerce 
the  day  after  an  unsatisfectory  rating 
becomes  final  (i.e.,  on  the  46th  or  61st 
day  after  the  carrier  was  notified  of  the 
proposed  safety  rating).  The  agency 
would  then  post  the  final  rating  to  the 
SAFER  web  site  and  make  it  available 
by  telephone.  Although  this  procedure 
requires  carriers  to  shut  down  one  day, 
radier  than  46  or  61  days,  after  the  final 
rating  of  imsatisfactory,  the  FHWA 
believes  the  "proposed"  safety  rating 
followed  by  a  45-  or  60-day  grace  period 
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acliieves  the  same  piupose  as,  and  is 
entirely  consistent  wiUi,  section  4009. 

Subsection  (c)  of  49  U.S.C.  31144  also 
f  1  ovides  discretionary  power  to  the 
F  ]  IWA  to  allow  unsatisfactory  motor 
c  arriers  that  do  not  transport  passengers 
c  ij  HM  to  operate  for  an  additional  60 
<i  ^ys,  if  the  agency  determines  the  motor 
rrier  is  making  a  good  faith  effort  to 
iprove  its  safety  fitness.  As  noted 
ove,  the  FHWA  would  not  make  a 
lal  determination  of  unfitness  in  its 
tial  notification — the  final 
termination  would  occvu-  at  the  end  of 
45-  or  60-day  period.  Reiterating  its 
cftamitment  to  highway  safety,  and 
rifponding  to  another  comment  by  the 
•^^T  OIG.  the  FHWA  intends  to 

itinue  to  provide  careful,  timely,  and 
ictive  safety  oversight  of  changes 
ide  by  these  motor  ceuriers  as  they 
smpt  to  improve  their  safety  ratings 
'  in  the  first  60-day  period,  and,  if 

led,  during  the  second  60-day 
iod. 

Section  31144(d)  specifies  the  time 
its  for  the  FHWA  to  review  motor 
iers'  compliance  with  regulatory 
•visions  that  contributed  to  the  fitness 
lermination.  For  motor  carriers  of 
_    isengers  or  HM,  the  review  must  be 
performed  within  30  days  of  the 
cairier's  request.  For  all  other  motor 
iers,  the  FHWA  must  perform  the 
iew  within  45  days  of  die  carrier's 
iuest. 

the  preamble  to  the  August  16, 
II,  interim  final  rule  that 
ilemented  the  provisions  of  the 
SA  of  1990  (56  FR  40801,  at  40802), 
FHWA  said  it  would  "make  its 
trmination  expeditiously  because  the 
iatisfactory'  safety  rating  may  well 
:::t  a  motor  carrier's  ability  to 
itinue  in  business.  In  the  event  the 
^A  is  imable  to  make  its 
,  irmination  within  the  45-day  period, 
th^  agency  may  conditionally  suspend 
an(y  'unsatisfactory'  safety  rating  and 
rewind  any  related  administrative  order 
for  la  period  of  up  to  10  additional 
indar  days."  The  current  regulation, 
(9  CFR  385.17(d),  continues  to  allow 
this  additional  time:  "If  the  motor 
ier  has  submitted  evidence  that 
ive  actions  have  been  taken 
puiisuant  to  this  section  and  a  final 
determination  cannot  be  made  within 
th^ks-day  period,  the  period  before  the 
proposed  safety  rating  becomes  effective 
m4|  be  extended  for  up  to  10  days  at  the 
di$^tion  of  the  Regional  Director."  The 
NwM  retains  this  provision  (as 
§  3B5. 17(f))  because  there  may  be 
cirtjumstances  under  which  competing 
deiikands  for  FHWA  staff  time  would 
make  it  impossible  to  complete  a  review 
within  the  time  limit  specified  by  the 
statute.  The  agency  does  not  expect  that 


to  happen  frequently,  but  it  does  not 
wish  to  penalize  motor  carriers  for 
delays  not  of  their  own  making.  The 
extension  would  be  allowed  at  the 
discretion  of  the  Enforcement  Program 
Manager  in  the  FHWA  Resource  Center 
for  the  appropriate  geographic  area — the 
agency  no  longer  has  Regional  offices. 
The  list  of  Resource  Centers  would 
appear  under  §  390. 2  7 . 

Other  Rating  Issues 

The  FHWA  does  not  currently  issue 
safety  ratings  to  two  categories  of  motor 
carriers  of  passengers:  (1)  Non-business 
private  motor  carriers  of  passengers, 
such  as  churches  or  social  groups,  and 
(2)  owners  and  operators  of  vehicles 
designed  to  transport  fewer  than  16 
passengers,  including  the  driver,  for 
compensation.  As  to  the  first  category, 
the  FHWA  does  not  believe  that 
Congress  intended  the  agency  to  include 
this  group,  because  the  occasional 
nature  of  the  transportation  these  motor 
carriers  provide  does  not  readily  lend 
itself  to  safety  fitness  evaluation.  These 
motor  carriers  are  not  required  to 
maintain  most  of  the  records  otherwise 
mandated  by  the  FMCSRs.  However, 
they  are  still  subject  to  many  of  the 
substantive  regulations  and  to  safety 
enforcement  at  roadside.  The  FHWA 
woidd  continue  its  practice  of  not 
issuing  a  safety  rating  to  this  type  of 
motor  carrier. 

The  second  category  of  passenger 
motor  carrier  is  comprised  mainly  of 
limousine  and  van  owners  and 
operators.  These  entities  are  currentiy 
required  to  obtain  operating  authority 
from  the  FHWA,  but  are  not  subject  to 
most  provisions  of  the  FMCSRs  because 
their  vehicles  do  not  qualify  as 
"commercial  motor  vehicles"  under  49 
CFR  390.5.  However,  section  4008  of 
TEA-21  changed  part  of  the  statutory 
definition  of  "commercial  motor 
vehicle"  to  include  those  designed  or 
used  to  transport  "more  than  8 
passengers  (including  the  driver)  for 
compensation"  (49  U.S.C.  31132(1)(B)). 
Motor  carriers  operating  such  vehicles 
would  require  safety  fitness 
determinations.  Most  of  the  FMCSRs 
(except  parts  382,  383,  387,  and  a  few 
other  requirements)  became  applicable 
to  these  smaller  passenger  vehicles  on 
June  9,  1999.  The  FHWA  is  considering 
exempting  for  six  months  the  operation 
of  these  small  passenger-carrying 
vehicles  fixjm  all  of  the  FMCSRs,  to 
allow  time  for  the  completion  of  a 
rulemaking  on  that  issue. 

Motor  Carriers  With  Less  Than 
Satisfactory  Safety  Ratings 

hi  its  April  26, 1999  audit  of  the 
FHWA's  motor  carrier  safety  program. 


the  OIG  recommended  that  the  FHWA 
perform  follow-up  visits  and  monitoring 
of  those  motor  carriers  with  a  lower 
than  satisfactory  safety  rating.  The  OIG 
recommended  that  these  visits  and 
monitoring  take  place  at  varying 
intervals  to  ensure  that  safety 
improvements  are  sustained,  or  if  safety 
has  deteriorated,  that  appropriate 
sanctions  are  invoked.  The  FHWA  has 
made  a  practice  of  monitoring  the  safety 
performance  of  motor  carriers  imder  its 
regulatory  jurisdiction,  and  to  place 
special  compliance  program  emphasis 
upon  those  with  performance  outcomes 
(such  as  accident  rates  and  vehicles  and 
drivers  out-of-service  rates  that  exceed 
thresholds  set  according  to  the  type  and 
volume  of  the  operation)  that  indicate  a 
potential  safetj'  problem.  The  agency 
will  continue  to  devote  its  resources  to 
improve  highway  safety,  and  will 
continue  to  work  with  its  State  partners 
toward  this  goal. 

Docket  Comments  Concerning  Section 
4009 

A  few  commenters  to  the  July  20, 
1998.  ANPRM  concerning  safety  fitness 
procedures  addressed  issues  related  to 
section  4009  of  TEA-21.  We  summarize 
their  comments  here. 

The  Oregon  Department  of 
Transportation,  Motor  Carrier 
Transportation  Branch  (Oregon),  stated 
that  motor  carriers  that  pose  an 
imminent  danger  to  the  public  or 
themselves  should  be  prohibited  from 
operating.  Oregon  believes  that  49  CFR 
385.13  adequately  addresses  unfit  motor 
carriers  of  HM  and  passengers,  and  that 
the  prohibition  that  section  4009  would 
impose  on  other  motor  carriers  should 
be  implemented  by  including  additional 
performance-based  data  in  the  rating 
methodology.  That  data  might  include 
driver  citations,  driver  out-of-service 
violations,  and  vehicle  size  and  weight 
violations. 

FHWA  response.  The  FHWA  will 
continue  to  use  the  authority  in  49 
U.S.C.  521(b)(5)(A)  to  deal  with 
imminent  hazards.  (The  implementing 
regulation  is  codified  at  49  CFR  386.72, 
and  is  not  included  in  today's 
rulemaking  activity.)  That  authority  is 
limited,  however,  to  extreme  cases.  The 
FHWA  agrees  that  performance-based 
information,  where  available,  would  be 
valuable  in  making  safety  fitness 
determinations.  We  will  address  this 
issue  in  future  rulemaking. 

The  Transportation  Lawyers 
Association's  Committee  on  Federal 
Agency  Practice  criticized  what  it 
considered  the  FHWA's  "repetitive 
rulemakings  on  the  same  issue  without 
new  rules  being  developed."  It  also 
highlighted  concerns  with  due  process 
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because  safety  ratings  entail  severe 
economic  "punishment"  and  the  data 
upon  which  ratings  are  based  are 
allegedly  so  erroneous  as  to  be 
meaningless. 

FHWA  response.  The  FHWA 
described  in  detail  its  rulemaking 
actions,  and  their  background,  in  the 
July  20, 1998,  ANPRM  (63  FR  38788). 
The  safety  rating  process  incorporates 
due-process  protections  in  §§  385.15 
and  385.17.  The  agency  believes  these 
have  proven  to  be  adequate.  Finally,  the 
FHWA  is  continually  updating  records 
and  improving  the  quality  and 
effectiveness  of  the  information  in  its 
Motor  Carrier  Management  Information 
System  (MCMIS)  database.  The  agency 
continues  to  receive  more  timely  and 
better  quality  data  from  its  field  staff 
and  its  State  partners. 

The  FHWA  is  continuing  to  assess  its 
methods  for  assigning  safaty  ratings  to 
motor  carriers,  l^e  agency  recognizes 
that  the  consequences  of  an 
unsatisfactory  safety  rating  are 
extremely  serious  for  motor  carriers  that 
cannot  at  will  not  improve  their 
commitment  to  safety.  We  acknowledge 
the  need  to  exercise  great  care  in 
reviewing  information  that  could  result 
in  an  luisatrsfacto/y  rating,  but  the 
statutory  mandate  is  clear. 

The  American  Trucking  Associations 
(ATA)  stated  that  it  supported  Section 
4009  of  TEA-21 ,  but  went  on  to  say: 

We  take  issue,  however,  with  how  the 
agency  has  characterized  the  Congressional 
mandate.  In  the  sub)ect  notice,  the  agency 
states  that  the  prohibition  on  transportation 
should  apply  to  carriers  with  unsatisfectory 
ratings.  In  {act,  the  Act  did  not  use  the  term 
"unsatisfoctory  rating"  but  instead 
delib«ately  used  the  term  "not  fit  to 
operate."  •  *  •  The  industry  believes  this 
distinction  is  an  important  one.  As  stated 
earlier,  unsatisfactory  compliance  does  not 
always  result  in  tmsafe  performance.  In  fact, 
some  carriers  who  have  received 
unsatisfactory  safety  ratings  under  the 
current  system  have  acceptable  accident 
rates.  Instead,  the  term  "not  fit  to  operate" 
should  be  reserved  for  carriers  whose 
performance  is  so  poor  that  to  allow  them  to 
continue  to  operate  would  be  a  certain  and 
substantial  threat  to  highway  safety. 
Specifically,  carriers  with  high  accident  rates 
who  have  failed  to  act  on  the  opportunity  to 
improve  should  be  placed  in  this  category. 

FHWA  response.  As  discussed  above, 
the  FHWA  believes  this  proposed  rule  is 
consistent  with  the  statutory  mandate. 
Congress  used  the  term  "imsatisfactory" 
in  the  1990  MCSA,  and  gave  no 
indication  that  it  intended  to  require  a 
different  result  in  TEA-21.  Even  the  45- 
day  grace  period  for  passenger  and  HM 
carriers  was  retained.  Therefore,  the 
change  in  wording,  from 
"unsatisfactory"  in  section  5113  to  "not 


fit"  in  section  31144,  does  not  support 
the  interpretation  urged  on  the  agency 
by  the  ATA. 

The  National  Tank  Truck  Carriers, 
Inc.  (NTTC)  believes  the  safety  rating 
system's  fundamental  purpose  is  to 
provide  an  alert  to  the  public,  including 
shippers,  of  the  shortcomings  of  unsafe 
motor  carriers.  The  NTTC  also  believes 
the  enforcement  community  should  give 
priority  attention  to  unsafe  motor 
carriers:  the  more  the  rating  system 
"singles  out"  the  unsafe  carrier,  the 
more  responsive  it  will  be  to 
congressional  intent. 

Advocates  for  Highway  and  Auto 
Safety  criticized  what  it  considers  the 
FHWA's  inadequate  stewardship  of 
motor  carrier  s^ety,  but  did  not  offer 
any  comment  on  the  contents  of  section 
4009. 

FHWA  response.  In  TEA-21,  Congress 
provided  the  agency  with  specific 
direction  to  prohibit  all  unfit  motor 
carriers — not  only  passenger  and  HM 
carriers — ^bom  operating  in  interstate 
commerce.  As  indicated  above,  there  is 
nothing  in  the  statute  or  legislative 
history  of  this  provision  which  stiggests 
that  Congress  intended  to  require  the 
FHWA  to  adopt  a  standard  for 
evaluating  "fitness"  that  differs  from  the 
current  s^iety  rating  system  in  Part  385. 

"Hie  Department  of  California 
Highway  Patrol  (CHP)  expressed  a 
concern  with  the  45-day  period  between 
a  motor  carrier's  receipt  of  the  FHWA's 
proposed  safety  rating  and  the  time  the 
rating  becomes  final.  The  CHP  believes 
that  allowing  a  motor  carrier  to  continue 
to  operate  wotdd  appear  to  defeat  the 
purpose  of  the  ratings,  and  also  that  a 
motor  carrier's  corrective  action  taken 
during  the  45-day  period  could  cause 
the  FHWA's  intended  rating  downgrade 
to  become  moot. 

FHWA  response.  The  CHP  appears  to 
be  concerned  about  the  regidatory  grace 
period  that  the  FHWA  addressed  in  the 
November  6, 1997.  final  rule  (62  FR 
60035.  at  60039).  The  Motor  Carrier     ^ 
Safety  Act  of  1990  specified'a  45  day 
period  before  an  unsatisfectory  motor 
carrier  was  required  to  cease  passenger 
or  HM  operations.  Section  4009  of  TEA- 
21  also  requires  this  time  period.  The 
previous  regulations,  as  well  as  those 
proposed  today,  are  consistent  with  the 
purpose  of  the  statutes.  As  explained 
above,  the  FHWA  believes  motor 
carriers  should  not  be  penalized  by 
having  their  proposed  unsatisfactory 
ratings  released  during  the  time  period 
they  are  given  to  improve  their 
proposed  ratings. 

Consolidated  Safety  Services,  Inc. 
(CSS),  a  safety  services  provider, 
expressed  some  reservation  about  the 
practical  effects  of  the  statute's 


prohibitions.  The  CSS  described  its 
work  for  two  Federal  agency  clients,  the 
Military  Traffic  Management  Command 
(MTMC)  and  the  U.S.  Postal  Service 
(USPS).  According  to  CSS,  the  MTMC 
requires  motor  carriers  to  have  a  DOT 
satisfactory  safety  rating  in  order  to  be 
considered  for  a  contract  to  provide 
passenger  transportation.  The  USPS,  on 
the  other  hand,  refuses  to  allow 
unsatisfactory-rated  motor  carriers  to 
transport  mail,  but  motor  carriers  rated 
conditional,  as  well  as  imrated  carriers, 
are  eligible.  Because  of  the  FHWA's 
inability  (due  to  resource  constraints)  to 
rate  all  the  motor  carriers  the  USPS  had 
requested  to  be  rated,  CSS  developed  a 
"DOT  Equivalency  Inspection  Program" 
for  the  USPS.  With  the  support  of  the 
National  Star  Route  Mail  Contractors 
Association,  CSS  inspected  over  100 
mail  carriers  and  advised  the  USPS  that 
"over  80  percent  of  those  contracted 
postal  carriers  inspected  could  not  meet 
the  FHWA's  minimums."  According  to 
CSS,  the  USPS  reverted  to  its  original 
position,  excluding  only  those  motor 
carriers  specifically  required  by  statute 
to  be  mccluded  (i.e.,  those  with 
imsatisfactory  ratings  from  the  FHWA). 

FHWA  response.  The  USPS  did  not 
provide  comments  to  this  docket,  and 
since  CSS  did  not  describe  the  criteria 
it  used  to  assess  the  safety  status  of  the 
USPS  contract  motor  carriers,  it  is 
tmclear  whether  the  80  percent  that 
failed  the  CSS  program  would  also  be 
rated  imsatisfactory  under  the  FHWA's 
standards. 

The  Canadian  Coimcil  of  Motor 
Transport  Administrators  commented 
that  the  TEA-21  prohibition  against  an 
unfit  motor  carrier's  transportation  of 
any  property  would  make  the  U.S. 
approadi  similar  to  that  of  Canada. 

The  Public  Utilities  Commission  of 
Ohio  (PUCO)  expressed  concern  that  the 
FHWA  had  not  prepared  cost-benefit 
analyses  for  the  ANPRM  because  the 
FHWA  had  maintained  that  the  issues 
raised  in  the  ANPRM  did  not  constitute 
"significant  regulatory  action."  The 
PUCO's  comments  reflected  its  concern 
about  potentially  extensive  changes  to 
the  safety  fitness  program  and  the 
current  and  future  role  of  States  in 
conducting  motor  carrier  safety 
compliance  reviews. 

FHWA  response.  The  FHWA  used  the 
ANPRM  to  gather  information  as  a 
prelude  to  a  rulemaking.  The  ANPRM 
did  not  propose  specific  new  or  revised 
regulations,  therefore  the  FHWA  did  not 
have  the  basis  to  perform  detailed 
regulatory  analyses  at  that  time. 
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I  tderal  Government  Agency  Use  of 
Unsatisfactory  Rated  Motor  Carriers 

lince  1991,  any  department,  agency, 
instrumentality  of  the  United  States 
>vemment  has  been  prohibited  from 
i^ing  a  passenger  or  HM  motor  carrier 
V  r|th  an  unsatisfactory  safety  rating. 
*=^-nion  4009  of  TEA-21  extends  this 
hibition  to  cover  all  motor  carriers 

d  to  be  unfit.  As  written,  the 
ihibition  applies  to  the  Federal 
incy  and  not  to  the  motor  carrier. 
Tie  FHWA  would  continue  to  advise 
lotor  carrier  of  its  proposed  safety 
g  as  soon  as  possible  after  the 
A's  compliance  review,  but  not 
ir  than  30  days  afterwards.  At  the  end 
he  45-  or  60-day  period  (or  longer, 
ixtended),  the  proposed  rating  would 
:ome  the  motor  carrier's  final  safety 
1  if  the  FHWA  has  no  basis  to 
, ,    je  it.  On  the  effective  date  of  a  final 
unsatisfactory  safety  rating.  Federal 
'  Vemment  agencies  will  be  precluded 
im  using,  or  continuing  to  use,  these 
itor  carriers'  transportation  services. 

to  FHWA  Oi^ganizational 
S  lecture 

|Tie  FHWA  has  recently  undergone  a 
significant  reorganization  of  its  field  and 
headquarters  offices.  The  nine  FHWA 
R^ons  have  been  eliminated  and  four 
R^ource  Centers  have  been  established 
thit  provide  support  to  the  FHWA 
D  yision  offices  located  in  each  State. 

^  headquarters,  many  of  the 
ft  Actions  of  the  former  Office  of  Safety 
31^4  Technology  and  Office  of  Field 
O^ierations  under  the  Associate 
Administrator  for  Motor  Carriers  have 
b^en  combined  into  a  new  Office  of 
Motor  Carrier  Enforcement  The 
dMision  regarding  safety  fitness  has 
be^n  elevated  to  the  Program  Manager 
foi-|  Motor  Carrier  and  Highway  Safety, 
thja  senior  manager  of  this  operating  imit 
of  ^e  FHWA  (the  agency  no  longer  uses 
th^  title  Associate  Administrator).  We 
h^Ve  revised  the  appropriate  sections  of 
p^ijt  385  and  section  390.27  to  reflect 
th^se  changes  in  oiganizational   . 
stn  ictuie  and  titles. 

Riuemaldng  Analyses  and  Notices 

JThe  proposed  changes  to  49  CFR  part 
38p  are  a  straightforward 
injplementation  of  the  amendments  to 
49IU.S.C.  31144  made  by  section  4009 
of  i^EA-21.  The  regulatory  changes,  like 
theistatutory  amendments,  simply 
expand  a  prohibition  on  interstate 
opnations,  which  had  previously 
applied  only  to  HM  and  passenger 
caitiers,  to  all  other  motor  carriers. 
Seiiion  15(b)  of  the  MCSA  of  1990  . 
added  to  the  FHWA's  existing  safety 
rat  L  ag  a  mandate  to  require  t^t 


passenger  and  HM  carriers  cease 
conducting  those  operations  in 
interstate  commerce  45  days  after  they 
received  an  unsatisfactory  rating. 
Section  4009  of  TEA-21  clearly 
authorizes  the  FHWA  to  take  the  same 
coiu-se  in  shutting  down  all  other 
carriers  60  days  after  they  receive  an 
imsatisfactory  rating.  The  agency  is 
undertaking  a  separate  rulemaking 
action  (see  RIN  2125-AE37)  to  explore 
means  to  improve  its  safety  fitness 
determination  process  in  relation  to  its 
overall  safety  compliance  and 
enforcement  program,  as  well  as  the 
application  of  those  determinations 
within  the  truck  and  bus  industries. 

The  proposed  rule  would  only  apply 
prospectively.  Motor  carriers  which  are 
currentiy  rated  unsatisfantory,  which  do 
not  transport  passengers  or  HM,  would 
not  be  affected  unless  the  FHWA  issued 
an  unsatisfactory  safety  rating  in  a 
follow-up  compliance  review  conducted 
on  or  after  the  rule's  efiiective  date.  For 
the  non-passenger  and  non-HM  motor 
carriers  that  receive  a  notice  of  a 
proposed  unsatis&ctory  safety  rating  on 
or  after  the  effective  date  of  a  final  rule, 
the  regulation  would  provide  60  days, 
with  the  possibility  of  an  additional  60 
days,  to  challenge  the  rating,  or  to 
demonstrate  improvement  in  their 
safety  practices. 

The  FHWA  will  carefully  consider 
comments  it  receives  to  evaluate 
whether  any  changes  to  this  proposal 
are  required  Because  U.S.  Government 
agencies  would  be  precluded  from 
contracting  with  unfit  motor  carriers  for 
non-HM  freight  transportation  sfrvice, 
'  we  are  working  informally  with  the 
federal  agencies  that  utilize  substantial 
amoimts  of  contracted  transportation 
(the  United  States  Postal  Service,  the 
General  Services  Administration,  and 
the  Military  Traffic  Management 
Command)  to  advise  them  concerning 
this  proposed  rulemaking.  The  FHWA 
particularly  invites  motor  carriers  who 
provide  this  transportation  to 
government  agencies  to  comment  on 
this  proposed  rulemaking. 

All  comments  will  be  available  for 
examination  using  the  docket  niunber 
appearing  at  the  top  of  this  dociunent  in 
the  docket  room  at  the  above  address. 
The  FHWA  will  file  comments  received 
after  the  comment  closing  date  in  the 
docket  and  will  consider  late  comments 
to  the  extent  practicable.  The  FHWA 
may,  however,  issue  a  final  rule  at  any 
time  after  the  close  of  the  comment 
period.  In  addition  to  late  comments, 
the  FHWA  will  also  continue  to  file,  in 
the  docket,  relevant  information 
becoming  available  after  the  comment 
closing  date,  and  interested  persons 


should  continue  to  examine  the  docket 
for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedurer 

The  FHWA  has  determined  that  this 
proposed  regulatory  action  is  significant 
within  the  meaning  of  Executive  Order 
12866  and  under  the  regulatory  policies 
and  procedures  of  the  DOT  because  of 
the  substantial  pubhc  interest  in  the 
provision  of  safe  interstate  motor  freight 
and  passenger  transportation.  This 
NPRM  was  reviewed  by  the  Office  of 
Management  and  Budget.  This  proposed 
rule  would  require  any  motor  carrier  in 
interstate  commerce  that  the  FHWA 
rates  unsatisfactory  to  cease  providing 
CMV  transportation  after  a  grace  period 
of  45  days  (for  HM  and  passenger 
operations)  or  60  days  (for  all  other 
motor  carriers).  A  motor  carrier  would 
be  allowed  to  commence  those 
operations  again  only  if  the  FHWA 
determines  its  safety  rating  is  no  longer 
unsatisfactory.  Although  these 
requirements  have  been  in  place  since 
1991  for  passenger  and  HM  motor 
carriers,  this  is  the  first  time  they  would 
be  applied  to  other  motor  carriers. 

Motor  carriers  of  passengers  and  of 
placardable  quantities  of  V^  would  not 
be  subject  to  new  sanctions  for 
noncompliance  as  a  result  of  this 
regulatory  action.  In  fact,  under  the  new 
regulations,  the  FHWA  would  have  to 
respond  to  any  requests  for  a  follow-up 
review  of  an  unsatisfactory  safety  rating 
within  30  days — the  current  regulations 
require  this  to  be  accomplished  within 
45  days.  This  revision  is  required  by  49 
U.S.C.  31144(d)(2)  and  (3). 

As  of  December  31, 1998,  the  FHWA's 
.MCMIS  listed  477,486  motor  carriers  as 
active.  Summary  statistics  of  these 
motor  carriers  follow: 

Motor  carriers  of  passengers:  10,728 
in  MCMIS  3,242  rated  (23  percent),  33 
rated  imsatisfactory  (1  percent  of  rated 
passenger  carriers.  0.24  percent  of  all 
passenger  carriers). 

Motor  carriers  ofHM:  41.723  in 
MCMIS  23,447  rated  (56  percent).  565 
rated  imsatisfactory  (2.4  percent  of  rated 
HM  carriers,  1.4  percent  of  all  HM 
carriers). 

Motor  carriers  of  property,  non-HM: 
421,793  in  MCMIS  102,517  rated  (24 
percent),  8,999  rated  unsatisfactory  (8.8 
percent  of  rated  carriers,  2  percent  of  ail 
motor  carriers  of  non-HM  property). 
The  number  of  motor  carriers  with 
unsatisfactory  safety  ratings  is  a  small 
fraction  of  all  the  rated  motor  carriers  in 
MCMIS,  and  a  minute  fraction  of  the 
motor  carriers  of  passengers  and  of  HM. 
Although  a  larger  number  of  motor 
carriers  of  non-HM  freight  in  MCMIS 
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have  unsatisfactory  safety  ratings,  the 
FHWA  believes  this  is  the  result  of  two 
factors.  First,  until  this  time,  an 
unsatisfactory  rating  did  not  prohibit  a 
noniHM-freight  motor  carrier  from 
operating  in  interstate  commerce. 
Second,  many  motor  carriers  in  MCMIS 
may  have  ceased  operating  in  interstate 
commerce  or  are  no  longer  in  business. 


Since  there  is  no  requirement  for  motor 
carriers  to  notify  the  FHWA  of  a  change 
in  status,  they  continue  to  be  counted  as 
"active"  interstate  motor  carriers.  The 
MCMIS  contains  a  motor  carrier's  last 
rating  of  record,  and,  unless  the  motor 
carrier  requested  the  FHWA  to  reassess 
its  safety  posture  with  a  view  toward 


revising  the  safety  rating,  this  rating 
remains  on  file. 

The  following  summary  gives  a  recent 
history  of  follow-up  compliance  reviews 
(CRs)  on  motor  carriers  performed  by 
the  FHWA  in  fiscal  year  1998.  The 
columns  represent  the  number  of  power 
units  operated  by  the  motor  carrier. 


Table  1.— Foaow  Up  Compliance  Reviews,  Fiscal  Year  1998  (10/1/1997-09/30/1998) 


1-6 

7-20 

21-100 

101-500 

501-1000 

1001  + 

Total 

Percent 

Property  carriers: 

Start  Unsat 

113 
40 
33 
19 
21 

22 
12 

7 
1 
2 

19 

17 

2 

0 

0 

101 
32 
33 
22 

14 

59 
23 
26 
10 
0 

12 
7 
5 
0 
0 

53 
13 
19 
15 
6 

51 

22 

23 

6 

0 

3 
2 

1 
0 
0 

5 
1 
2 
•     1 
1 

17 
7 
8 
2 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 

1 
0 

1 

0 
0 

2 

0 
1 
1 
0 

0 
0 
0 
0 
0 

1 

0 

1 

0 
0 

0 
0 

« 

0 

0 

272 
86 
87 
57 
42 

151 

64 

66 

19 

2 

36 

26 

9 

1 
0 

100.0 

End  Sat 

31.6 

End  Cond ~ 

End  Unsat          

32.0 
21.0 

End  Not  Rated -.. 

HM  carriers: 

Start  Unsat 

15.4 
100.0 

End  Sat 

42.4 

End  Cond 

43.7 

End  Unsat - 

End  Not  Rated      

12.6 
1.3 

Pass,  carriers: 

Start  Unsat     

100.0 

End  Sat     

72.2 

End  Cond 

25.0 

2.8 

End  Not  Rated » 

0.0 

For  example,  in  fiscal  year  1998,  272 
re-rated  motor  carriers  of  property  (non- 
HM)  had  received  an  initial 
unsatisfactory  safety  rating.  All  but  57  of 
them  received  a  conditional  or 
satisfactory  safety  rating  bom  the 
FHWA  resulting  from  follow-up  reviews 
performed  during  the  year;  the  42  motor 
cairios  that  ended  the  year  in  the  "not 
rated"  category  wme  no  longer 
operating  in  interstate  commerce. 
Supplemental  Item  1  of  this  docket 
contains  summary  statistics  and 
detailed  data  from  calendar  years  1994- 
1998  for  passenger.  HM.  and  non-HM 
property  motor  carriers. 

llie  FHWA  anticipates  that  this 
rulemaking  will  have  minimal  economic 
impact  on  the  interstate  motor  carrier 
industry.  Based  upon  the  statistics  on 
follow-up  compliance  reviews 
conducted  during  calendar  years  1994 
through  1998.  the  FHWA  e:q)ects  that 
between  SO  and  100  motor  carriers 
might  not  improve  an  initial  proposed 
unsatisfactory  safety  rating.  These  motor 
carriers  would  be  required  to  cease  their 
operations  in  interstate  commerce  until 
they  could  demonstrate  to  the  FHWA 
that  they  had  improved  the  safety  of 
their  operations.  The  vast  majority  of 
motor  carriers  with  imsatisfactory  safety 
ratings  have  been  able  to  achieve 
improved  ratings  during  follow-up  CRs 
perfonned  by  the  FHWA  and  its  State 
partners.  The  very  few  motor  carriers 


that  did  not  achieve  improved  ratings 
represent  the  very  few  that  have  elected 
not  to  devote  resources  to  safety  and 
regulatory  compliance,  both  of  which 
should  have  been  cornerstones  of  any 
responsible  operation.  However,  the 
FHWA  is  unable  to  determine  the 
precise  impact  this  rulemaking  would 
have  on  non-HM  interstate  motor 
carriers  of  property.  As  of  late  1998.  the 
FHWA  has  provided  safety  ratings  to 
approximately  25  percent  of  those  motor 
carriers  identified  in  the  MCMIS  as 
active.  The  FHWA  is  interested  in  any 
information  that  will  assist  the  agency 
in  determining  the  economic  impact  of 
this  proposed  rule  on  this  portion  of  the 
motor  carrier  industry  and  any 
additional  impacts  on  its  customers. 

With  respect  to  motor  carriers  of  non- 
HM  freight,  a  small  number  may  be 
advOTsely  afiiscted  by  this  regulatory 
action.  A  motor  carriw  of  non-HM 
freight  that  receives  a  notice  of  a 
proposed  unsatisfactory  safety  rating 
would  be  prohibited  bom  providing 
transportation  in  interstate  commerce 
starting  61  days  from  the  date  of  that 
notice,  unless  the  FHWA  revises  that 
rating  as  the  result  of  (1)  an 
administrative  review  or  (2)  a 
demonstration  by  the  motor  carrier  that 
it  has  taken  corrective  action.  If  the 
FHWA  determines  a  motor  carrier  is 
making  a  good  faith  effort  to  improve  its 
safety  posture,  the  a^ncy  could  extend 


the  initial  60-day  peri9d  for  up  to  60 
additional  days. 

Based  upon  its  analysis  of  statistical 
information  concerning  motor  carriers' 
improvement  in  their  safety  ratings,  the 
FHWA  believes  that  the  vast  majority  of 
motor  carriers  interested  in  continuing 
their  operations  would  be  able  to  do  so. 
The  agency  believes  that  any  potential 
adverse  economic  impact  to  those 
relatively  few  motor  carriers  who  are 
unwilling  or  unable  to  demonstrate  an 
improvement  in  the  safety  of  their 
operations  within  the  60  to  120  day 
period  specified  in  TEA-21  is  entirely 
consistent  with  the  intent  of  the  statute. 
The  FHWA  believes  the  traveling  public 
would  derive  a  safety  benefit  from  the 
removal  from  the  Nation's  highways  of 
CMVs  operated  in  interstate  commerce 
by  those  few  motor  carriers  found  to  be. 
unfit  to  operate  them  safely.  In  addition, 
shippws  of  non-HM  freight  would 
derive  direct  and  indirect  economic 
gains  through  the  improved  safety  and 
corresponding  efficiency  of  their 
commercial  motor  freight 
transportation. 

This  proposed  rule  would  only  affect 
the  operations  of  the  small  niunber  of 
motor  carriers  determined  to  be  unfit  to 
operate  CMVs  based  on  the  frequency 
and  severity  of  their  safety  violations, 
poor  outcomes  of  roadside  inspections, 
and  accident  experience.  The  number  of 
motor  carriers  of  non-HM  freight  that  do 


I  Dt  improve  their  safety  rating  from 
1  asatisfactory  is  expected  to  continue  to 
)  9  small — fewer  than  100  motor  carriers 
jar  year.  The  FHWA  believes  the 
number  of  motor  carriers  potentially 
1  n  ibject  to  this  level  of  impact  is  much 
!  a  nailer  than  the  number  of  motor 
( :  irriers  that  ceases  operations  as  a  result 
( >f  normal  economic  fluctuations.  This 

lemaking  reinforces  the  importance  of 
4:t)mpl)ring  with  the  safety  regulations 
1  >y  putting  into  place  a  mechanism  to 
1  orce  unfit  motor  carriers  to  improve 
I  lieir  operational  safety.  There  are  no 
1  ipw  costs  associated  with  this 
1  i^lemaking  and  the  overall  adverse 
<^onomic  effects  would  be  minimal. 

i  This  rulemaking,  if  adopted,  would 
i  flow  the  FHWA  to  require  that  those 
Ieiw  motor  carriers  of  non-HM  freight 
tbat  cannot  or  will  not  improve  their 
i  afety  performance  above  the  level  that 
]ifoduced  an  unsatisfactory  safety  rating, 
tc(  cease  their  operations  in  interstate 
t  immerce.  The  FHWA  believes  that 
I  Roving  these  motor  carriers  from  the 
I  i^blic  highways  will  provide  a  very 
important,  although  unquantifiable, 
safety  benefit.  The  agency  believes  these 
I J  otor  carriers  pose  a  significant  safety 
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risk  to  the  traveling  public  because  of 
their  demonstrated  refusal,  or  inability, 
to  comply  with  the  FMCSRs.  This 
proposed  rule  would  provide  the  FHWA 
with  an  essential  tool  to  take  prompt 
and  effective  action  against  these  motor 
carriers. 

This  rulemaking  would  not  result  in 
inconsistency  or  interference  with     - 
another  agency's  actions  or  plans.  It 
would,  however,  implement  a  specific 
congressional  directive  prohibiting 
Federal  agencies  from  using  any  motor 
carrier  with  an  unsatisfactory  safety 
rating  to  provide  "any  transportation 
service."  Therefore,  all  Federal  agencies 
that  contract  for  motor  carrier  passenger 
or  freight  transportation  in  CMVs  must 
review  the  safety  ratings  of  new  and 
prospective  motor  carrier  contractors. 
The  FHWA  believes  that  the  United 
States  Postal  Service,  the  General 
Services  Administration,  and  the 
Military  Traffic  Management  Command 
are  the  primary  agencies  affected;  the 
FHWA  is  working  with  these  agencies  to 
solicit  their  views  on  this  rulemaking 
action. 

The  FHWA  believes  that  the  rights 
and  obligations  of  recipients  of  Federal 


grants  will  not  be  materially  affected  by 
this  regulatory  action. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601-612)  the 
FHWA  has  evaluated  the  effects  of  this 
proposed  rulemaking  on  small  entities. 
The  motor  carriers  to  be  economically 
impacted  by  this  rulemaking  would  be 
those  who  are  rated  unsatisfactory  and 
fail  to  take  appropriate  actions  to 
improve  their  rating.  As  of  March,  1999, 
some  79  percent  of  the  483.385  active 
motor  carriers  in  MCMIS  were  in  the 
"very  small"  or  "small"  category  (less 
than  21  power  units).  The  FHWA's 
statistical  information  contained  in 
MCMIS  indicates  that  relatively  few 
small  motor  carriers  of  passengers  or 
HM  have  received  imsatisfactory  safety 
ratings  since  1994,  the  earliest  date  for 
which  information  is  readily  available, 
and  fewer  still  did  not  improve  their 
safety  ratings  based  upon  the  FHWA's 
follow-up  compliance  reviews. 

The  following  tables  show  statistics 
for  follow-up  compliance  reviews  of 
motor  carriers  of  property  (non-HM)  for 
calendar  years  1994  through  1998. 


Table  2.— Motor  Carriers  of  Property  Initially  Rated  Unsatisfactory,  by  Number  of  Drivers 
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475 

196 

158 

94 

81 


5-19 


293 

204 
208 
168 
152 


20-49 


109 

102 

54 

46 


50-^99 


36 
35 
30 
16 

7 


100-299 


19 

15 

11 

9 

4 


300+ 


Total 


919 
561 
515 
341 
290 


Table  3:  Motor  Carriers  of  Property  Starting  and  Ending  Unsatisfactory,  by  Number  of  Drivers 


C^'94 
C>'95 
CV96 
CV97 
CV98 


1-4 


37 
23 
17 
5 
15 


5-19 


41 
24 
37 

7 
28 


20-49 


17 

21 

14 

3 

9 


50-99 


100-299 


300+ 


Total 


103 
78 
72 
17 
56 


between  81  and  475  motor  carriers  of 
p  r  jperty  that  employed  between  1  and 
rivers  began  a  calendar  year  with  an 
atisfactory  safety  rating.  By  the  end 
lie  calendar  year,  all  but  between  5 
a^  37  had  improved  their  safety  rating, 
'^'^ng  that  same  period,  between  152 
1  293  motor  carriers  of  property  that 
iployed  between  5  and  19  drivers 
gan  the  calendar  year  with  an 
isatisfactory  safety  rating.  All  but 
ween  7  and  37  had  improved  their 
Bty  rating  by  the  end  of  the  year.  As 
Id]  Lg  as  these  motor  carriers  held  (or 
Ml  E  re  able  to  improve)  their  safety 
n  I  ings  to  conditional  or  satisfactory, 
§  i  B5.13  of  this  proposed  rule  would  not 


have  affected  their  ability  to  operate  in 
interstate  commerce.  There  is  no  reason 
to  believe  that  this  proposed  regulatory 
action  would  increase  those  impacts. 
Therefore,  the  FHWA  certifies  that 
this  regulatory  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  sinall  entities. 

Unfunded  Mandates  Reform  Act  of 
1995  and  Executive  Order  12875 
(Enhancing  the  Intergovernmental 
Partnership) 

This  proposed  rule  would  not  impose 
a  Federal  mandate  resulting  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 


private  sector,  of  $100  million  or  more 
in  any  one  year  (2  U.S.C  1531  et  seq.]. 

Executive  Order  12988  (Qvil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eUmiiaate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  proposal  under 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
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Risks  and  Safety  Risks."  This  proposed 
rule  is  not  economically  significant  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  would 
disproportionately  affect  children. 

Executive  Order  12630  (Taldng  of 
Private  Property) 

This  proposed  rule  would  implement 
a  statutory  mandate  to  prohibit 
interstate  motor  carrier  operations  found 
to  be  imsafe  and  therefore  unfit.  Motor 
carriers  can  avoid  all  of  the  implications 
of  an  unsatisfactory  safety  rating  simply 
by  complying  with  the  FMCSRs. 
Fiuthermore,  motor  carriers  with  a 
proposed  unsatisfoctory  safety  rating 
would  have  at  least  45  or  60  days, 
depending  on  the  type  of  operation,  to 
correct  deficiencies  identified  by  the 
FHWA  before  halting  operations  in 
interstate  commerce.  Finally,  even  if  a 
motor  carrier  were  to  suspend  its 
operations,  it  can  resume  operations  by 
correcting  its  deficiencies,  coming  into 
compliance  with  the  FMCSRs,  and 
demonstrating  these  improvements  to 
the  FHWA.  The  FHWA  therefore 
certifies  that  this  rule  has  no  takings 
implications  under  the  Fifth 
Amendment  or  Executive  Order  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Executive  Order  12612  (Federalism 
Aammieiit) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  FHWA  has  determined  this 
proposed  rule  does  not  have  sufficient 
federalism  impacts  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

lliese  proposed  changes  to  the 
FMCSRs  would  not  directly  preempt 
any  State  law  or  regulation.  They  would 
not  impose  additional  costs  or  burdens 
on  the  States.  Although  section  4009  of 
TEA-21  requires  the  FHWA  to  revise 
part  385  of  the  FMCSRs,  States  are  not 
required  to  adopt  part  385  as  a 
condition  for  receiving  Motor  Carrier 
Safety  Assistance  Program  (MCSAP) 
grants.  Also,  this  action  would  not  have 
a  significant  efiiect  on  the  States'  abUity 
to  execute  traditional  State 
govonmental  functions. 

Executive  Order  12372 
(Intergovemmental  Review) 

Catalog  of  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on 
Fedonl  programs  and  activities  do  not 
apply  to  this  program. 


Paperwoii(  Reduction  Act 

This  proposed  action  would  not 
involve  an  information  collection  that  is 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995, 44 
U.S.C.  3501-3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
proposal  for  the  piupose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  an 
adverse  efiiect  on  the  quality  of  the 
environment. 

Regulatory  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects 

49CFRPart385 

Administrative  practice  and 
procedure.  Highway  safety,  Motor 
carriers,  Motor  vehicle  safety,  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  390 

Highway  safety,  Intermodal 
transportation.  Motor  carriers.  Motor 
vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

Issued  on:  August  6, 1999. 
Kenneth  R.  Wykle, 

Federal  High  way  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49.  Code 
of  Federal  Regulations,  Chapter  HI,  parts 
385  and  390  as  set  forth  below: 

PART  386-SAFETY  FITNESS 
PROCEDURES 

1.  Revise  the  authority  citation  for 
part  385  to  read  as  follows: 

Authority:  49  U.S.C.  104.  504,  521(b)(5)(A). 
31136,  31144.  and  31502;  and  49  CFR  1.48. 

2.  Revise  §  385.1  to  read  as  follows: 

f  385.1    Purpose  and  scope. 

(a)  This  part  establishes  the  FHWA's 
procedures  to  determine  the  safety 
fitness  of  motor  carriers,  to  assign  safety 
ratings,  to  direct  motor  carriers  to  take 
remedial  action  when  required,  and  to 
prohibit  motor  carriers  receiving  a  safety 
rating  of  "unsatisfactory"  from 
operating  a  CMV. 

(b)  The  provisions  of  this  part  apply 
to  all  motor  carriws  subject  to  the 


requirements  of  this  subchapter,  except 
non-business  private  motor  carriers  of 
passengers  and  motor  carriers 
conducting  for-hire  operations  of 
passenger  CMVs  with  a  capacity  of  8- 
15  persons,  including  the  driver. 

3.  Revise  §  385.11  to  read  as  follows: 

i385.11    Notmcstion  of  sefety  fitness 
detennlnatkMi. 

(a)  The  FHWA  will  provide  a  motor 
carrier  written  notice  of  any  rating 
resulting  bom  a  safety  fitness  review  as 
soon  as  practicable,  but  not  later  than  30 
days  after  the  review.  The  notice  will 
take  the  form  of  a  letter  issued  from  the 
FHWA's  headquarters  ofiice  and  will 
include  a  list  of  FMCSR  and  HMR 
compliance  deficiencies  which  the 
motor  carrier  must  correct. 

(b)  If  the  safety  rating  is  "satisfactory" 
or  improves  a  previous  "unsatisfactory" 
safety  rating,  it  is  final  and  becomes 
effective  on  the  date  of  the  notice. 

(c)  In  all  other  cases,  a  notice  of  a 
proposed  safety  rating  will  be  issued.  It 
becomes  the  final  safety  rating  after  the 
following  time  periods: 

(1)  For  motor  carriers  transporting 
hazardous  materials  in  quantities 
requiring  placarding  or  transporting 
passengers  by  CMV — 45  days  after  the 
date  of  the  notice. 

(2)  For  all  other  motor  carriers 
operating  CMVs — 60  days  after  the  date 
of  the  notice. 

(d)  A  proposed  safety  rating  of 
"unsatisfactory"  is  a  notice  to  the  motor 
carrier  that  the  FHWA  has  made  a 
preliminary  determination  that  the 
motor  carrier  is  "unfit"  to  continue 
operating  in  interstate  commerce,  and 
that  the  prohibitions  in  §  385.13  will  be 
imposed  after  45  or  60  days  if  necessary 
safety  improvements  are  Qot  made. 

(e)  A  motor  carrier  may  request  the 
FHWA  to  perform  an  adioinistrative 
review  of  a  proposed  or  final  safety 
rating.  The  process  and  the  time  limits 
are  described  in  §  385.15. 

(f)  A  motor  carrier  may  request  a 
change  to  a  proposed  or  final  safety 
rating  based  upon  its  corrective  actions. 
The  process  and  the  time  limits  are 
described  in  §  385.17. 

4.  Revise  §  385.13  to  read  as  follows: 

S385.13    Unsatisfactory  reted  motor 
carriers;  prohibition  on  transportation; 
Ineligibility  fbr  Federal  contracts. 

(a)  A  motor  carrier  rated 
"unsatisfectory"  is  prohibited  from 
operating  a  CMV.  Information  on  motor 
carriers,  including  their  most  current 
safety  rating,  is  available  bom  the       « 
FHWA  on  the  internet  at  http:// 
www.safersys.org,  or  by  telephone, 
(800) 832-5660. 

(1)  Motor  carriers  transporting 
hazardous  materials  in  quantities 


I  squiring  placarding,  and  motor  carriers 
t  ?  msporting  passengers  in  a  CMV,  are 
[  ]  ohibited  firom  operating  a  CMV 
I  ( iginning  on  the  46th  day  after 
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iBlceiving  the  FHWA's  notice  of 
I  loposed  "unsatisfactory"  rating. 

1(2)  All  other  motor  carriers  rated  after 
( ^te  30  days  after  the  date  of 
publication  of  the  final  regulations  in 
t  ie  Federal  Register]  are  prohibited 
f  -pm  operating  a  CMV  beginning  on  the 
otst  day  after  the  motor  carrier  receives 
t  le  FHWA's  notice  of  proposed 
•  i^atisfactory"  rating.  If  the  FHWA 
c  ^termines  the  motor  carrier  is  making 
a  good-faith  effort  to  improve  its  safety 
ftpiess,  the  FHWA  may  allow  the  motor 
er  to  operate  for  up  to  60  additional 

(b)  A  Federal  agency  must  not  use  a 

E  carrier  that  holds  a 
tisfactory"  rating  to  transport 
igers  or  to  transport  hazardous 
I  ijaterials  in  quantities  requiring 
[  bearding  in  a  CMV. 

(c)  A  Federal  agency  must  not  use  a 
itor  carrier  for  other  CMV 

portation  if  that  carrier  holds  an 

satisfactory"  rating  which  became 

'ective  on  or  after  [date  30  days  after 

date  of  publication  of  the  final 

ations  in  the  Federal  Register]. 

is.  Revise  §  385.15  to  read  as  follows: 

15    Administrative  review. 
:(a]  A  motor  carrier  may  request  the 

A  to  conduct  an  administrative 
rfekriew  if  it  believes  the  FHWA  has 
c  c  mmitted  an  error  in  assigning  its 
piioposed  or  final  safety  rating. 

(b)  The  motor  carrier's  request  must 
explain  the  error  it  believes  the  FHWA 
c  ommitted  in  issuing  the  safety  rating. 
Toe  motor  carrier  must  include  a  list  of 
all  factual  and  procedural  issues  in 
qiispute,  and  any  information  or 

ents  that  support  its  argiunent. 

(c)  The  motor  carrier  must  submit  its 
[uest  in  writing  to  the  FHWA, 

Manager,  Office  of  Motor 
ier  and  Hi^way  Safety,  400 
iventh  Street,  SW.,  Washington  DC 
590. 

1)  If  a  motor  carrier  has  received  a 
itice  of  a  proposed  "unsatisfactory" 

,  it  should  submit  its  request 
thhi  15  days  from  the  date  of  the 
tice. 

2)  A  motor  carrier  must  make  a 
juest  for  an  administrative  review 
(thin  90  days  of  the  date  of  the 

pinoposed  or  final  safety  rating  issued  by 
FHWA  imder  the  provisions  of 

85.11,  or  within  90  days  after  denial 
o|f|a  request  for  a  change  in  rating  imder  - 

85.17{i). 

d)  The  FHWA  may  ask  the  motor 
dsknet  to  submit  additional  data  and 
a :  end  a  conference  to  discuss  the  safety 


rating.  If  the  motor  carrier  does  not 
provide  the  information  requested,  or 
does  not  attend  the  conference,  the 
FHWA  may  dismiss  its  request  for 
review. 

(e)  The  FHWA  will  notify  the  motor 
carrier  in  writing  of  its  decision 
following  the  administrative  review. 
The  FHWA  will  complete  its  review: 

(1)  Within  30  days  after  receiving  a 
request  from  a  hazardous  materials  or 
passenger  motor  carrier  that  has 
received  a  proposed  or  final 
"imsatisfactory"  safety  rating. 

(2)  Within  45  days  after  receiving  a 
request  ftom  any  other  motor  carrier 
that  has  received  a  proposed  or  final 
"unsatisfactory"  safety  rating. 

(f)  The  decision  constitutes  final 
agency  action. 

(g)  Any  motor  carrier  may  request 
improvement  in  the  safety  rating  under 
the  provisions  of  §  385.17. 

6.  Revise  §  385.17  to  read  as  follows: 

§385.17    Change  to  safety  rating  based 
upon  corrective  actions. 

(a)  A  motor  carrier  that  has  taken 
action  to  correct  the  deficiencies  that 
resulted  in  a  proposed  or  final  rating  of 
"conditional"  or  "unsatisfactory"  may 
request  a  rating  change  at  any  time. 

Cb)  A  motor  carrier  must  make  this 
request  in  writing  to  the  FHWA 
Resoiuce  Center  for  the  geographic  area 
where  the  carrier  maintains  its  principal 
place  of  business.  The  addresses  and 
geographical  boimdaries  of  the  Resource 
Centers  are  listed  in  §  390.27. 

(c)  The  motor  carrier  must  base  its 
request  upon  evidence  that  it  has  taken 
corrective  actions  and  that  its  operations 
currently  meet  the  safety  standards  and 
factors  specified  in  §§  385.5  and  385.7. 
The  request  must  include  a  written 
description  of  corrective  actions  taken, 
and  other  documentation  the  carrier 
wishes  the  FHWA  to  consider. 

(d)  The  FHWA  will  make  a  final 
determination  on  the  request  for  change 
based  upon  the  documentation  the 
motor  carrier  subinits,  and  any 
additional  relevant  information. 

(e)  The  FHWA  will  perform  reviews 
of  requests  made  by  motor  carriers  with 
a  proposed  or  final  "unsatisfactory" 
safety  rating  in  the  following  time 
periods  after  the  motor  carrier's  request: 

(1)  Within  30  days  for  motor  carriers 
transporting  passengers  in  CMVs  or 
placardable  quantities  of  hazardous 
materials. 

(2)  Within  45  days  for  all  other  motor 
carriers. 

(f)  The  filing  of  a  request  for  change 
to  a  proposed  or  final  safety  rating 
imder  this  section  does  not  stay  the  45- 
day  period  specified  in  §  385.13(a)(1)  for 
motor  carriers  transporting  passengers 


or  hazardous  materials.  If  the  motor 
carrier  has  submitted  evidence  that 
corrective  actions  have  been  taken 
pursuant  to  this  section  and  the  FHWA 
cannot  make  a  final  determination 
within  the  45-day  period,  the  period 
before  the  proposed  safety  rating 
becomes  effective  may  be  extended  for 
up  to  10  days  at  the  discretion  of  the 
FHWA. 

(g)  The  FHWA  may  allow  a  motor 
carrier  with  a  proposed  rating  of 
"imsatisfactory"  (except  those 
transporting  passengers  in  CMVs  or 
placardable  quantities  of  hazardous 
materials)  to  continue  to  operate  in 
interstate  commerce  for  up  to  60  days 
beyond  the  60  days  specified  in  the 
proposed  rating,  if  the  FHWA 
determines  that  the  motor  carrier  is 
making  a  good  faith  effort  to  improve  its 
safety  status.  This  additional  period 
would  begin  the  61st  day  after  the  date 
of  the  proposed  "imsatisfactory"  rating. 

(h)  If  the  FHWA  determines  that  the 
motor  carrier  has  taken  the  corrective 
actions  required  and  that  its  operations 
ctirrently  meet  the  safety  standard  and 
factors  specified  in  §§  385.5  and  385.7, 
the  agency  will  notify  the  motor  carrier 
in  writing  of  its  upgraded  safety  rating. 

(i)  If  the  FHWA  determines  that  the 
motor  carrier  has  not  taken  all  the 
corrective  actions  required,  or  that  its 
operations  still  fail  to  meet  the  safety 
standards  and  factors  specified  in 
§§  385.5  and  385.7,  the  agency  will 
notify  the  motor  carrier  in  writing. 

(j)  Any  motor  carrier  whose  request 
for  change  is  denied  in  accordance  with 
paragraph  (i)  of  this  section  may  request 
administrative  review  under  the 
procedures  of  §  385.15.  The  motor 
carrier  must  make  the  request  within  45 
days  of  the  denial  of  the  request  for 
rating  change.  If  the  proposed  rating  has 
become  final,  it  shall  remain  in  effect 
during  the  period  of  any  administrative 
review. 

PART  390-FEDERAL  MOTOR  j| 
CARRIER  SAFETY  REGULATIONS; 
GENERAL 

-    7.  The  authority  citation  for  part  390 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13301, 13902.  31132, 
31133,  31136,  31502,  31504;  sec.  204  of  Pub. 
L.  104-88,  109  Stat.  803,  941  (49  U.S.C.  701 
note);  and  49  CFR  1.48.  n 

8.  Revise  §  390.27  to  read  as  follows: 

S390.27    Locations  of  motor  carrier  and 
highway  aafety  resource  centers. 

The  following  table  sets  forth  the 
locations  and  territories  for  the  four 
resource  centers  that  are  established  to 
provide  support  to  the  FHWA  division 
offices  located  in  each  State: 
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Resource  canter 

Territory  included 

Location  of  office 

Eastern 

Midwestern 

Southern 

Western 

CT,  DC.  DE.  MA.  MD,  ME,  NJ.  NH.  NY.  PA.  PR,  Rl.  VA, 

VT.WV. 
lA.  IL,  IN,  KS,  Ml,  MO,  MN,  NE.  OH,  Wl 

AL,  AR,  FL,  GA.  KY.  LA,  MS,  NC.  NM,  OK,  SC,  TN,  TX  .... 

American  Samoa,  AK,  AZ,  CA,  CO,  Guam,  HI,  ID,  Mariana 
Islands,  MT,  ND,  NV,  OR,  SD,  UT.  WA,  WY. 

City  Crescent  Building,  #10  South  Howard  Street,  Suite 

4000,  BaltimorB.  MD  21201-2819. 
19900  Governors  Drive,  Suite  210.  Olympia  Fields,  IL 

60461-1021. 
61  Forsyth  Street,  SW,  Suite  17T75,  Atlanta,  GA  30303- 

3104. 
201  Mission  Street,  San  Francisco,  CA  94105. 

(FR  Doc.  99-20905  Filed  &-13-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTEmOR 

Fiali  and  WUdlifo  Sarvice 

50CFR  Parti? 

RIN1018-AF6e 

Endangarad  and  Ttireatanad  WikJIHa 
and  Planta;  Propoaad  Endangarad 
Statua  for  Carax  hitaa  (Goldan  Sadga) 

AGBCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

summary:  We,  the  Fish  and  Wildlife 
Service  (Service),  propose  to  determine 
endangered  status  for  Carex  lutea 
(golden  sedge)  under  the  authority  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  This  rare  plant  is 
presently  known  from  only  eight 
populations  in  Pender  and  Onslow 
counties,  North  Carolina.  C.  lutea  is 
endangered  throughout  its  range 
because  of  habitat  alteration;  conversion 
of  its  limited  habitat  for  residential, 
commercial,  or  industrial  development; 
mining;  drainage  activities  associated 
with  silvicidture  and  agricidture;  and 
suppression  of  fire.  In  addition, 
herbicide  use,  particularly  along  utility 
or  road  rights-of-way,  may  also  be  a 
threat.  TUs  proposal,  if  made  final,  will 
extend  the  protection  of  the  Act  to  C. 
lutea.  We  are  seeking  data  and 
comments  bom  the  public. 
DATES:  Send  yoiu  comments  to  reach  us 
on  or  before  October  15, 1999.  We  wiU 
not  consider  comments  received  after 
the  above  date  in  making  our  decision 
on  the  proposed  rule.  We  must  receive 
public  hearing  requests  by  September 
30, 1999. 

ADDRESSES:  Send  comments,  materials, 
and  requests  for  a  public  hearing 
concerning  this  proposal  to  the  State 
Supervisor,  AsheviUe  Field  Office,  US 
Fish  and  Wildlife  Service,  160  Zillicoa 
Street,  Asheville,  North  Carolina  28801. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 


appointment,  during  nOTmal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nora  A.  Murdock  at  the  above  address 
(828/258-3939,  extension  231). 
SUPPLEMENTARY  INFORMATION: 

Background 

Ckirex  lutea  (LeBlond)  is  a  perennial 
member  of  the  sedge  family 
(Cyperaceae)  known  only  from  North 
Carolina.  Fertile  culms  (stem)  may  reach 
one  meter  (3  feet)  or  more  in  height.  The 
yellowish  green  leaves  are  grasslike, 
with  those  of  the  culm  mostly  basal  and 
up  to  28  centimeters  (cm)  (10  inches 
(in))  long,  while  those  of  the  vegetative 
shoots  reach  a  length  of  65  cm  (25  in). 
Fertile  culms  produce  two  to  four 
flowering  spikes  (multiple  flowering 
structiue  with  flowers  attached  to  the 
stem),  with  the  terminal  (end)  spike 
being  male  and  the  one  to  three  (usually 
two)  lateral  spikes  being  female.  Lateral 
spikes  are  subtended  by  leaf  like  bracts 
(a  much-reduced  leaf).  The  male  spike 
is  about  2  to  4  cm  (0.75  to  1.5  in)  long, 
1.5  to  2.5  millimeters  (mm)  (0.05  to  0.10 
in)  wdde,  with  a  pedimcle  (stalk)  about 
1  to  6  cm  (0.5  to  2  in)  long.  Female 
spikes  are  round  to  elliptic,  about  1  to 
1.5  cm  (0.5  in)  long  and  1  cm  (0.^  in) 
wide.  The  upper  female  spike  is  sessile 
(not  stalked;  sitting),  while  lower  female 
spikes,  if  present,  have  peduncles 
typically  0.5  to  4.5  cm  (0.2  to  1.75  in) 
long.  When  two  to  three  female  spikes 
are  present,  each  is  separated  from  the 
next,  along  the  ciUm,  by  4.5  to  18  cm 
(1.75  to  7  in).  The  inflated  perigynia  (sac 
which  encloses  the  ovary)  are  bright 
yellow  at  flowering  and  about  4  to  5  mm 
(.16  to  .20  in)  long;  the  perigynia  beaks 
(point)  are  out-curved  and  spreading, 
with  the  lowermost  in  a  spike  strongly 
reflexed  (turned  downward).  C.  lutea  is 
most  readily  identified  frt>m  mid-April 
to  mid-June  during  flowering  and 
fruiting.  It  is  distinguished  from  other 
Ckaex  species  that  occur  in  the  same 
habitat  by  its  bright  yellow  color 
(particularly  the  pistillate  (female) 
spikes),  by  its  height  and  slendemess, 
and  especially  by  the  out-ouved  beaks 
of  the  crowded  perigynia,  the  lowermost 
of  which  are  reflexed  (LeBlond  et  al. 
1994). 


LeBlond  et  al.,  in  1994  described 
Carex  lutea  bom  specimens  collected  in 
1992  by  R.  J.  LeBlond,  B.  A.  Sorrie,  A. 
A.  Reznicek,  and  S.  A.  Reznicek  in 
Pender  Coimty,  North  Carolina.  It  is  the 
only  member  of  the  Carex  section 
Ceratocystis  found  in  the  southeastern 
United  States. 

Carex  lutea  grows  in  sandy  soils 
overlying  coquina  limestone  deposits, 
where  the  soil  pH  is  unusually  high  for 
this  region,  typically  between  5.5  and 
7.2  (Glover  1994).  Soils  supporting  the 
species  are  very  wet  to  periodically 
shallowly  inundated.  The  species 
prefers  the  ecotone  (narrow  transition 
zone  between  two  diverse  ecological 
cbmmunities)  between  the  pine  savanna 
and  adjacent  wet  hardwood  or 
hardwood/conifer  forest  (LeBlond  1996; 
Schafale  and  Weakley  1990).  Most 
plants  occiu-  in  the  partially  shaded 
savanna/swamp  where  occasional  to 
frequent  fires  favor  an  herbaceous 
ground  layer  and  suppress  shrub 
dominance.  Other  species  with  which 
this  sedge  grows  include  tulip  poplar 
[IModendron  tulipifera),  pond  cypress 
{Taxodium  ascendens),  red  maple  [Acer 
rubrum  var.  trilobum),  wax  myrtle 
(Myrica  cerifem  var.  cerifera),  colic  root 
[Aletris  farinosa),  and  several  species  of 
beakrush  (Bhynchospora  spp.).  At  most 
sites,  C.  lutea  shares  its  habitat  with 
Cooley's  meadowrue  [Thalictrum 
cooleyi),  federally  listed  as  endangered, 
and  with  Thome's  beakrush 
[Rhynchospora  thomei),  a  species  of 
concern  to  us.  All  known  populations 
are  in  the  northeast  Cape  Fear  River 
watershed  in  Pender  and  Onslow 
counties.  North  Carolina.  As  stated  by 
LeBlond  (1996): 

.  .  .  localities  where  Carex  lutea  have  been 
found  are  ecologically  highly  unusual .  .  . 
The  combination  of  fairly  open  conditions 
imderlain  by  a  calcareous  substrate  is  very 
rare  on  the  Atlantic  coastal  plain.  Many  rare 
plant  species  are  associated  with  these 
localities,  and  several  have  very  restricted 
distributions,  either  being  endemic  to  a  small 
area  or  with  a  few  highly  scattered 
occurrences.  The  affinities  of  these  taxa  are 
variable,  but  include  connections  to  the 
calcareous  savannas  of  the  Gulf  Coast  States; 
alkaline  marshes  of  the  Atlantic  tidewater; 
calcareous  glades,  barrens,  and  prairies  of  the 
Appalachian  region  and  the  ridge  and  valley 
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)fovince  of  Georgia  and  Alabama:  and 
>inelands  of  the  Carolinas  and  southern  New 
^rsey. 

These  rare  savannas,  underlain  by 
icareous  deposits,  support  unusual 
semblages  of  plants,  including  several 
lecies  known  from  less  than  a  dozen 
tes  worldwide  (Schafale  1994).  ._, 

.^Blond  (1996)  characterizes  these 
ibitats  as  ".  .  .a  small  archipelago  of 
ytogeographic  islands  ..."  that  form 

i|refuge  for  Uiese  rare  and  unique 
ecies.  Despite  extensive  searches  of 
e  Gulf  Ck>ast  in  northern  Florida  and 
uthem  Alabama,  and  Atlantic  Coast 

ites  in  South  Carolina,  Georgia,  and 

^orida,  no  other  populations  of  Carex 
tea  were  foimd  outside  the  North 
Una  coastal  plain.  The  species 
pears  to  be  a  very  rare,  narrowly 
j  '^stricted  enduuuc  to  an  area  within  a 

mile  radius  of  the  Onslow/Pender 
I  ^imty  line  in  southeastern  North 
lina  (LeBlond  1996).  It  is  listed  as 

I  i^dangered  by  the  State  of  North 
ilina  (Amoroso  and  Weakley  1995; 

Boyer,  North  Carolina  Department  of 
[Culture,  personal  commimication, 
«). 

ious  Federal  Activities 

Federal  government  actions  on  this 

ies  have  only  recently  begun,  since 
le  species  was  unknown  to  science 
i^fbre  1991  and  its  official  description 
'  f  as  not  published  tmtil  1994.  hi  1995, 
'  1  e  funded  a  survey  to  determine  the 
i  atus  of  Carex  lutea  throughout  its 
:  down  and  potential  range;  we  accepted 
e  final  report  on  this  survey  in  1997. 
1998  status  report  confirmed  the 
ies'  precarious  status  (LeBlond 
98).  We  elevated  C.  lutea  to  candidate 
itus  (species  for  which  we  have 
cient  information  on  status  and 
its  to  propose  the  taxon  for  listing 
endangered  or  threatened)  on  October 
.0, 1998. 

On  May  8, 1998  (63  PR  25502),  we 
>^blished  Listing  Priority  Guidance  for 

Sscal  Years  1998  and  1999.  The 
idance  clarifies  the  order  in  which  we 
11  process  rulemakings,  giving  highest 
ority  (Tier  1)  to  processing 
eigency  rules  to  add  species  to  the 
sts  of  Endangered  and  Threatened 
ildlife  and  Plants  (Lists);  second 
iority  (Tier  2)  to  processing  final 
ations  on  proposals  to  add 
es  to  the  Lists,  processing  new 
posals  to  add  species  to  the  Lists, 
ing  administrative  findings  on 
ibtitions  (to  add  species  to  the  Lists, 

I I  slist  species,  or  reclassify  listed 

I  pecies),  and  processing  a  limited 
]  I  umber  of  proposed  or  final  rules  to 
( 1 9list  or  reclassify  species;  and  third 
] )  riority  (Tier  3)  to  processing  proposed 
I  it  final  rules  designating  critical  habitat. 


Processing  of  this  proposed  rule  is  a 
Tier  2  action. 

Summary  of  Factors  A£fecting  the 
Species 

The  procedtues  for  adding  species  to 
the  Federal  lists  are  found  in  section  4 
of  the  Act  and  the  accompanying 
regulations  (50  CFR  part  424).  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Carex  lutea  (golden 
sedge)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtaiUnent  of  its  habitat  or  range. 
Seven  of  the  eight  known  popidations  of 
Carex  lutea  are  on  privately  owned  land 
and  are  potentially  threatened  with  the 
destruction  or  adverse  modification  of 
their  habitat  from  residential, 
commercial,  or  industrial  development; 
mining;  drainage  activities  associated 
with  silvicidture  and  agriculture;  and 
suppression  of  fire.  The  eighth 
poptilation,  on  land  now  owned  by  the 
North  Carolina  Department  of 
Transportation  (NCEKDT),  was  severely 
disturbed  in  the  1980s  by  clearcutting, 
ditching,  and  draining  prior  to  NQXDT 
ownership.  This  site  has  been 
purchased  by  the  NCDOT  as  a 
mitigation  site  and  is  currently  imder 
study  for  the  restoration  of  natural 
communities  and  protection  and 
enhancement  of  rare  species 
populations.  At  least  some  of  the 
original  C.  lutea  plants  survived  the 
previous  damage  to  the  site,  and  the 
remaining  population  appears  stable. 

As  described  in  the  "Backgroimd" 
section,  the  habitat  upon  which  this 
species  depends  is  extremely  rare.  Most 
of  the  remaining  populations  are  very 
small,  with  five  of  the  eight  occupying 
a  combined  total  area  of  less  than  58 
square  meters.  Three  of  the  sites  have 
populations  composed  of  fewer  than  50 
individuals.  Although  little  is  known 
about  natiual  population  fluctuations  in 
this  species,  severe  population  declines 
(exceeding  83  percent)  were  noted 
between  1992  and  1996  at  three  of  the 
eight  remaining  sites.  The  exact  causes 
for  these  losses  are  unknown.  One 
population  is  located  on  a  roadside,  and 
another  is  on  a  power  line  right-of-way, 
where  they  are  exceptionally  vulnerable 
to  destruction  bom  highway  expansion 
or  improvement  or  herbicide 
application.  All  the  known  sites  have 
been  damaged  to  some  degree  in  the 
past  by  ditching  and  drainage,  mining, 
logging,  bulldozing,  and/or  road 
building.  Because  the  species  was  only 
recently  discovered,  it  is  impossible  to 
know  exactly  what  its  historic 


distribution  and  population  numbers 
might  have  been.  However,  LeBlond 
(1996)  states:  "It  is  probable  that 
drainage  ditches  (that  lower  the  water 
table  over  a  large  area)  have  reduced, 
perhaps  greatly,  the  amount  of  suitable 
habitat  available  for  Carex  lutea  and 
other  rare  species  at  these  sites." 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  no  known 
commercial  trade  in  C.  lutea  at  this 
time.  However,  because  of  its  small  and 
easily  accessible  populations,  it  is 
vulnerable  to  taking  and  vandalism  that 
could  result  from  increased  publicity. 
Most  populations  are  too  small  to 
support  even  the  limited  collection  of 
plants  for  scientific  or  other  purposes. 

C.  Disease  or  predation.  Disease  and 
predation  are  not  knov.ii  to  be  factors 
affecting  the  contii^ed  existence  of  the 
species  at  thisiime. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Carex  lutea  is 
Usted  by  the  State  of  North  Carolina  as 
endangered.  As  such,  it  is  afforded  legal 
protection  within  the  State  by  North 
Carolina  General  Statutes,  §  106-202.12 
to  106-202.19  (Cum.  Supp.  1985), 
which  provide  for  protection  frx>m 
intrastate  trade  (without  a  permit)  and 
for  the  monitoring  and  management  of 
State-listed  species  and  prohibit  the 
taking  of  plants  without  a  permit  and 
written  permission  frtim  the  landowner. 
However,  State  prohibitions  against 
taking  are  difficult  to  enforce  and  do  not 
cover  adverse  alterations  of  habitats, 
such  as  disruption  of  drainage  patterns 
and  water  tables  or  exclusion  of  fire. 
Two  of  the  sites  are  somewhat  protected 
by  registry  agreements  between  the 
landowner  and  the  North  Carolina 
Natiual  Heritage  Program.  These 
agreements  are  strictly  voluntary, 
however,  and  may  be  canceled  by  the 
landowner  at  any  time.  Part  of  another 
population  is  owned  by  The  Natiue 
Conservancy;  however,  this  site  is  next 
to  a  quarry,  and  the  rest  of  the 
population  is  vulnerable  to  destruction. 

Section  404  of  the  Clean  Water  Act 
represents  the  primary  Federal  law  that 
may  provide  some  regulation  of  the 
species'  wetland  habitats.  However,  the 
clean  Water  Act  by  itself  does  not 
provide  adequate  protection  for  the 
species.  Although  the  objective  of  the 
Qean  Water  Act  is  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters"  (33  U.S.C.  §  1251),  no  specific 
provisions  exist  that  address  the  need  to 
conserve  rare  species.  The  Army  Corps 
of  Engineers  (Corps)  is  the  Federal 
agency  responsible  for  administering  the 
section  404  program.  Under  section  404, 
the  Corps  may  issue  nationwide  permits 
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for  certain  activities  that  are  considered 
to  have  minimal  impacts.  However,  the 
Corps  seldom  withholds  authorization 
of  an  activity  under  nationwide  permits 
unless  the  existence  of  a  listed 
threatened  or  endangered  species  would 
be  leopardized.  The  Corps  may  also 
authorize  activities  by  an  individual  or 
regional  genraal  permit  when  the  project 
does  not  qualify  for  authorization  under 
a  nationwide  permit.  These  projects 
include  those  that  would  result  in  more 
than  minimal  adverse  environmental 
efiiacts.  either  individually  or 
cumulatively,  and  are  typically  subject 
to  more  extensive  review.  Regardless  of 
the  type  of  permit  deemed  necessary 
under  section  404,  rare  species  such  as 
Carex  lutea  may  receive  no  special 
consideration  with  regard  to 
mnsAfvation  or  protection  unless  they 
are  listed  under  the  Act. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
mentioned  in  the  "Background"  section 
of  this  proposed  rule,  many  remaining 
populations  are  small  in  numbers  of 
individuals  and  in  area  covered  by  the 
plants.  This  may  suggest  low  genetic 
variability  within  populations,  making 
it  more  important  to  maintain  as  much 
habitat  and  as  many  remaining  colonies 
aspossible. 

Little  is  known  about  the  life  history 
of  this  species  or  about  its  specific 
environmental  requirements.  However, 
its  apparent  restriction  to  wet  pine 
savannas  is  a  strong  indication  that  it  is 
adapted  to  the  pyric  (associated  with 
burning)  and  hydrological  conditions 
associated  with  this  community  type. 
Such  habitats  were  historically  exposed 
to  wildfires  approximately  every  3  to  5 
years,  usually  during  the  growing 
season,  which  maintained  the  open 
habitats  favored  by  Ckirex  lutea  and 
dozens  of  other  fire-adapted  species. 
During  winter  and  spring,  the  soils 
where  C.  lutea  grows  are  often  shallowly 
flooded.  At  other  times  of  the  year  these 
sites  are  very  wet  to  saturated.  Such 
high  water  tables  also  serve  to  control 
woody  growth  in  undisturbed  savanna 
habitats.  However,  without  regular  fire, 
which  has  been  intensively  suppressed 
on  the  Atlantic  coastal  plain  for  half  a 
century,  and  with  the  lowering  of  water 
tables  due  to  ditching,  the  open 
savannas  are  rapidly  rhanging  to  dense 
thickets  dominated  by  the  trees  and 
shrubs  of  the  adjacent  uplands.  As  a 
result,  the  extraordinary  plant  diversity 
characteristic  of  the  savannas  is  being 
eliminated,  and  species  such  as  C.  lutea 
are  disappearing  firom  the  landscape. 
Even  where  such  habitat  is  owned  by  an 
organization  that  is  able  to  manage  the 
land  with  prescribed  fire,  like  The 
Nature  Conservancy,  increasingly 


restrictive  smoke  management 

Tlations  make  burning  very  difficult, 
e  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this  species 
in  making  this  determination.  Based  on 
this  evaluation,  the  prefsrred  action  is  to 
list  Carex  lutea  as  an  endangered 
species.  Endangered  status  is  more 
appropriate  than  threatened  status 
because  of  the  following  &ctors:  this 
species  occurs  in  only  2  counties;  only 
8  populations  siuvive,  all  of  which  have 
already  been  damaged  to  some  degree; 
most  of  the  remaining  populations  are 
very  small,  with  five  of  the  eight 
occupying  a  combined  total  area  of  less 
than  58  square  meters;  three  of  the 
remaining  populations  are  composed  of 
fewer  than  .sn  individuals;  there  are 
documented  severe  population  declines 
(exceeding  83  percent)  between  1992 
and  1996  at  three  of  the  eight  remaining 
sites;  and  all  of  the  remaining 
populations  are  currently  threatened  by 
fire  suppression,  highway  expansion, 
right-of-way  management  with 
herbicides,  and  drainage  ditching. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (U)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
any  critical  habitat  at  the  time  the 
species  is  listed  as  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  the  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  We  find  that  designation 
of  critical  habitat  for  Ckirex  lutea  is  not 


prudent  because  such  designation 
would  not  be  beneficial  to  the  species. 

Critical  habitat  designation,  by 
definition,  directiy  affects  only  Federal 
agency  actions  through  consultation 
under  section  7(a)(2)  of  the  Act.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensiue  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  its  critical  habitat.  None  of  the 
knoMm  populations  of  Carex  lutea  occur 
on  Federal  land.  However,  Federal 
involvement  with  this  species  may 
occur  through  the  use  of  Federal 
funding  for  power  line  construction, 
maintenance,  and  improvement; 
highway  construction,  maintanance  and 
improvement;  drainage  alterations;  and 
permits  for  mineral  exploration  and 
mining  on  non-Federal  lands.  The  use  of 
such  funding  for  projects  affecting 
occupied  habitat  for  this  species  would 
be  subject  to  review  under  section 
7(a)(2),  whether  or  not  critical  habitat 
was  designated.  The  precarious  status  of 
C  lutea  is  such  that  any  adverse 
modification  or  destruction  of  its 
occupied  habitat  would  also  jeopardize 
its  continued  existence.  Thus,  the  only 
potential  benefit  that  would  result  from 
critical  habitat  designation  would  be 
notification  to  Federal,  State  and  local 
government  agencies  and  private 
landowners.  However,  diuing  the  listing 
process,  and  after  a  species  is  listed,  we 
conduct  public  outreach  in  affected 
local  communities  and  with  government 
agencies.  AU  involved  parties  and 
landowners  are  aware  of  the  location 
and  importance  of  protecting  this 
species'  habitat.  For  these  reasons,  we 
believe  that  designation  of  cmrently 
occupied  habitat  of  this  species  as 
critical  habitat  would  not  result  in  any 
additional  benefit  to  the  species  and 
that  such  designation  is  not  prudent. 

Because  this  species  occupies  an 
extremely  rare  habitat  type,  littie  of 
which  remains  in  an  unaltered, 
functional  state,  we  do  not  expect  that 
reintroduction  to  currently  imoccupied 
habitat  is  essential  for  recovery  efforts. 
Therefore,  we  believe  that  designation 
of  currenUy  unoccupied  habitat  of  this 
species  as  critical  habitat  would  not 
result  in  any  additional  benefit  to  the 
species  and,  therefore,  such  designation 
is  not  prudent. 

Most  populations  of  this  species  are 
small,  and  the  loss  of  even  a  few 
individuals  to  activities  such  as 
collection  for  scientific  purposes  could 
extirpate  the  species  from  some 
locations.  Taking  without  a  permit  is 
prohibited  by  the  Act  from  locations 
under  Federal  jurisdiction;  however, 
none  of  the  known  populations  are 
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lo(  ated  on  Federal  land.  Therefore, 
pi  1  ilication  of  critical  habitat 
d(  >^cxiptions  and  maps  would  increase 
tlj^  vulnerability  of  the  species  to 
collection,  but  would  not  increase  its 
p^tection  under  the  Act.  The  contractor 
w  ^  hired  to  conduct  the  rangewide 
St  atus  survey  declined  to  include 
d  Sections  to  the  occupied  sites  in  his 
report,  stating:  "Due  to  the  extreme 
ra  nty  of  Carex  lutea  and  its 
VI  unerability  to  extinction,  a  description 
oj  bite  boimdaries  or  precise  directions 
tq  bopulation  micro  sites  cannot  be 
^vided  here"  (LeBlond  1996).  The 
lers  and  manners  of  all  the  known 
}ulations  of  C.  lutea  have  been  made 

I  of  the  plant's  location  and  how 
sortant  it  is  to  protect  the  plant  and 
it^  [habitat.  Since  no  additional  benefits 
w  c  uld  result  from  designation  of  critical 
habitat,  and  there  are  some  risks 
a^^ociated  with  potential  collection,  we 
c(  I]  iclude  that  it  is  not  prudent  to 
d(  K  tignate  critical  habitat  for  C.  lutea. 

A  liable  Conservation  Measures 

(honservation  measures  provided  to 
S|i|cies  listed  as  endangered  or 
thifeatened  under  the  Act  include 
re  (iognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
pi^hibitions  against  certain  practices. 
R(  icognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  local  agencies, 
pffvate  organizations,  and  individuals. 

I  Act  provides  for  possible  land 
ac|<)uisition  and  cooperation  with  the 
^tes  and  requires  that  recovery  actions 
I  learned  out  for  all  listed  species.  The 
^tection  required  of  Federal  agencies 
1  the  prohibitions  against  certain 
^vities  involving  listed  plants  are 

issed,  in  part,  below. 
Section  7(a)  of  the  Act,  as  amended. 

Federal  agencies  to  evaluate 
^ir  actions  with  respect  to  any  species 
th|4t  is  proposed  or  listed  as  endangered 
oii  threatened  and  with  respect  to  its 
enseal  habitat,  if  any  is  being 
dMignated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  us  on 
any  action  that  is  likely  to  jeopardize 
tfaja  continued  existence  of  a  proposed 
sp^ies  or  residt  in  the  destruction  or 
adverse  modification  of  proposed 
dttical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
reituires  Federal  agencies  to  ensiue  that 
acttvities  they  authorize,  fund,  or  carry 
oii|  are  not  likely  to  jeopardize  the 
c(^4tinued  existence  of  such  a  species  or 
to{  destroy  or  adversely  modify  its 
of  tical  habitat.  If  a  Federal  action  may 
a^yersely  affect  a  listed  species  or  its 


critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  us. 

Federal  activities  that  could  impact 
Carex  lutea  and  its  habitat  in  the  futiire 
include,  but  are  not  limited  to,  the 
following:  power  line  construction, 
maintenance,  and  improveinent; 
highway  construction,  maintenance, 
and  improvement;  drainage  alterations; 
and  permits  for  mineral  exploration  and 
mining.  We  will  work  with  the  involved 
agencies  to  seciu-e  protection  and  proper 
management  of  C.  lutea  while 
accommodating  agency  activities  to  the 
extent  possible. 

If  the  species  is  added  to  the  Federal 
List  of  Endangered  and  Threatened 
Wildlife  and  Plants,  additional 
protection  from  taking  will  be  provided 
when  the  taking  is  in  violation  of  any 
State  law,  including  State  trespass  laws. 
It  would  also  provide  protection  from 
inappropriate  commercial  trade  and 
encourage  active  management  for  Carex 
lutea.  Specifically,  the  Act  and  its 
implementing  regidations  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
plants.  All  prohibitions  of  section 
9(a)(2)  of  the  Act,  implemented  by  50 
CFR  17.61,  apply.  These  prohibitions,  in 
part,  would  make  it  illegal  for  any 
person  subject  to  the  jiuisdiction  of  the 
United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  and 
reduce  the  species  to  possession  from 
areas  under  Federal  jurisdiction.  In 
addition,  for  plants  listed  as 
endangered,  die  Act  prohibits  the 
malicious  damage  or  destruction  on 
areas  imder  Federal  jiuisdiction  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Certain  exceptions  to  the 
prohibitions  apply  to  our  agents  and  to 
State  conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plants 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
We  anticipate  that  few  trade  permits 
would  ever  be  soiight  or  issued,  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  You  may  request  copies 
of  the  regulations  on  plants  from  and 
direct  inquiries  about  prohibitions  and 
permits  to  the  US  Fish  and  Wildlife 
Service,  1875  Century  Boulevard, 


Adanta,  Georgia  (telephone  404/679- 
7313). 

It  is  our  policy,  published  on  July  1, 
1994  (59  FR  34272),  to  identify,  to  the 
maximum  extent  practicable,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  at  the  time  of  listing.  The  intent  of 
this  policy  is  to  increase  public 
awareness  of  the  effect  of  the  listing  on 
proposed  and  ongoing  activities  within 
a  species'  range.  The  eight  remaining 
populations  of  Carex  lutea  occur  on 
non-Federal  land.  We  believe  that, 
based  upon  the  best  available 
information,  you  can  take  the  following 
actions  without  resulting  in  a  violation 
of  section  9,  only  if  these  activities  are 
carried  out  in  accordance  with  existing 
regulations  and  permit  requirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g., 
wetland  modification;  power  line 
construction,  maintenance,  and 
improvement;  highway  construction, 
maintenance,  and  improvement;  and 
permits  for  mineral  exploration  and 
mining)  when  such  activity  is 
conducted  in  accordance  with  any 
reasonable  and  prudent  measures  given 
by  us  according  to  section  7  of  the  Act. 

(2)  Normal  agricultural  and 
silvicultural  practices,  including 
pesticide  and  herbicide  use,  that  are 
carried  out  in  accordance  with  any 
existing  regulations,  permit  and  label 
requirements,  and  best  management 
practices. 

(3)  Normal  landscape  activities 
around  your  own  personal  residence. 

We  believe  that  the  following  might 
potentially  result  in  a  violation  of 
section  9;  however,  possible  violations 
are  not  Umited  to  these  actions  alone: 

(1)  Removal,  cutting,  digging  up, 
damaging,  or  destroying  endangered 
plants  on  non-Federal  land  if  conducted 
in  knowing  violation  of  State  law  or 
regidation  or  in  violation  of  State 
criminal  trespass  law.  North  Carolina 
prohibits  the  intrastate  trade  and  take  of 
C.  lutea  without  a  State  permit  and 
written  permission  from  the  landowner. 

(2)  Interstate  or  foreign  commerce  and 
import/export  without  previously, 
obtaining  an  appropriate  permit. 

Public  Conunents  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  are  soliciting  comments 
or  suggestions  from  the  public,  other 
concerned  government  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  In  particular,  we  are 
seeking  comments  concerning: 
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(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Carex  lutea; 

(2)  The  location  of  any  additional 
populations  of  Carex  lutea  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species:  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Carex  lutea. 

We  will  consider  your  comments  and 
any  additional  information  received  on 
this  species  when  making  a  final 
determination  regarding  this  proposal. 
The  final  determination  may  differ  from 
this  proposal  based  upon  the 
information  we  receive. 

You  may  request  a  public  hearing  on 
this  proposal.  Your  request  for  a  hearing 
must  be  made  in  writing  and  filed 
within  45  days  of  the  date  of  publication 
of  this  proposal  in  the  Federal  Register. 
Address  yoiu:  request  to  the  State 
Supervisor  (see  ADDRESSES  section). 

Executive  Order  12866 

Executive  Order  12866  requires 
agencies  to  write  regulations  that  are 
easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  proposal 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Is  the  discussion  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  proposal? 
(2)  Does  the  proposal  contain  technical 
language  or  jargon  that  interferes  with 
its  darity?  (3)  Does  the  format  of  the 
proposal  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  What  else 
coidd  we  do  to  make  the  proposal  easier 
to  understand? 


National  Environmental  Policy  Act 

We  have  determined  that  an 
environmental  assessment,  as  defined 
imder  the  authority  of  the  National 
Environmental  PoUcy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  piusuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  our 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  imder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  it  displays  a 
ciurently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  species,  see  50  CFR  17.62. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations, 
as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
FLOWERING  PLANTS,  to  the  Ust  of 
Endangered  and  Threatened  Plants: 

S  17.12    Endangered  and  threatened  plants. 

***** 

(h)  *  *  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Pamfly 


Status      Wtien  listed 


Critical 
hat)itat 


Special 
rules 


Flowering  Plants 


Carex  lutea Golden  sedge  ...'. U.S.A.  (NC)  Cypefaceae  E 


NA 


NA 
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Dated:  July  12. 1999. 
P.  Jones, 

^^ing  Director,  Fish  and  Wildlife  Service. 
Doc.  99-20964  Filed  8-13-99;  8:45  am] 

CODE  4310-S6-P 


I'i 


■  lUNQl 


I CPARTMENT  OF  COMMERCE 

Ifplional  Oceanic  and  Atmospheric 
fmtnlstration 

iCFRPart660 

,0804996] 

jivironmental  Impact  Statement  (EIS) 
-  the  Proposed  Hshery  Management 
I  (FMP)  for  the  Coral  Reef 

Fishery  Management  Plan 
I  the  Western  Pacific  Region  (Coral 

'  Ecosystem  FMP);  EIS  for  the  FMP 
'  the  Bottomfish  and  Seamount 
jndfiah  Fisheries  of  the  Western 
sific  Region;  (Bottomfish  and 

jnt  Groundfish  Fisheries  FMP) 

kENCY:  National  Marine  Fisheries 
irvice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
^nuneice. 

Notice  of  intent  to  prepare  EISs; 
}uest  for  comments;  notice  of  scoping 
8ting. 

iMMARY:  NOAA  announces  its 

ention  to  prepare  an  EIS  in 
ordance  with  the  National 

vironmental  Policy  Act  of  1969  for 
proposed  Coral  Reef  Ecosystem 
itliiP,  and  an  EIS  for  the  Bottomfish  and 
^amount  Groundfish  Fisheries  FMP. 
'$e  Western  Pacific  Fishery 

agement  Council  (Coimcil)  will 

Id  a  public  scoping  hearing  in 
erican  Samoa  on  management 

:ematives  to  be  analyzed  under  both 
tiKs. 

I ATES:  Written  conunents  on  the  intent 
i  >l  prepare  the  EISs  will  be  accepted  on 
qr  before  August  26, 1999.  A  public 
scoping  meeting  is  scheduled  for  August 
l|9, 1999. 

/llfORESSES:  Written  comments  on  the 
ii  ]|ent  to  prepare  the  EISs  or  other 
astoects  of  the  scoping  documents, 
vrhich  contain  suggested  alternatives 
ai^d  potential  impacts  should  be  sent  to 
a  ad  copies  of  the  scoping  documents  are 
available  from  Kitty  M.  Simonds, 
E  j^ecutive  Director,  Western  Pacific 
S  ^onal  Fishery  Management  Council, 
1 164  Bishop  St.,  Suite  1400,  Honolulu, 
F  I  96813,  and  to  Charles  Kamella, 
/  ilministrator.  National  Marine 
F  ikheries  Service,  Pacific  Islands  Area 
C  i^ce,  1601  Kapiolani  Blvd.,  Suite 
1 110,  HonoliUu  HI  96814. 

frhe  following  location  and  time  have 
b  aen  set  for  the  scoping  meeting: 


American  Samoa,  August  19, 1999,  3-5 
p.m.,  Conference  Room,  Division  of 
Marine  and  Wildlife  Resources,  Pago 
Pago.  AS.  Phone  contact  684-633-4456 
for  information.  Subsequent  public 
scoping  meetings  are  tentatively 
planned  for  Hawaii  (details  regarding  ' 
times  and  locations  will  follow  in  a 
separate  Federal  Register 
annoimcement) . 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  at  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  A 
summary  of  the  Coral  Reef  Ecosystem 
FMP  will  be  presented  including  initial 
recommendations  for  management 
action,  as  described  here.  Comments 
will  be  solicited  fi-om  the  public  on 
these  and  any  other  management 
alternatives  the  public  cares  to  offer. 

Management  measiu^s  that  might  be 
adopted  in  the  Coral  Reef  Ecosystem 
FMP  include  permit  and  reporting 
requirements  for  non-subsistence 
harvest  of  coral  reef  resources,  marine 
protected  areas  to  ensure  greater 
conservation  and  management  to  special 
locations,  allowable  gear  types  to 
harvest  coral  reef  resources  in  the  U.S. 
exclusive  economic  zone  (EEZ), 
prohibition  on  use  of  gear  in  ways 
destructive  to  habitat,  and  a  fiamework 
management  process  to  add  future  new 
measures.  The  FMP  would  also  include 
essential  fish  habitat  and  habitat  areas  of 
particular  concern,  including  fishing 
and  non-fishing  threats,  as  well  as  other 
components  of  FMPs  required  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  An  additional 
measiuB,  still  under  consideration  for 
possible  inclusion,  is  a  ban  on  the 
possession  or  collection,  for  commercial 
purposes;  of  wild  "live  rock"  and  coral 
(other  than  coral  covered  by  the  Fishery 
Management  Plan  for  the  Precious 
Corals  Fisheries  of  the  Western  Pacific 
Region).  The  collection  of  live  rock  or 
coral  for  scientific  and  research 
purposes  and  the  collection  of  small 
amounts  of  live  coral  as  brood-stock  for 
captive  breeding/aquaculture  woiUd  be 
allowed  by  permit. 

The  Co^l  Reef  Ecosystem  FMP,  and 
its  associated  EIS,  would  be  the 
Council's  fifth  FMP  for  the  EEZ  for  all 
U.S.  Pacific  Islands.  This  area  includes 
nearly  11,000  km^  (4,000  square  miles) 
of  coral  reefs.  Development  of  the  Coral 
Reef  Ecosystem  FMP  is  timely, 
considering  such  new  mandates  and 
initiatives  as  the  April  1999  report  to- 
Congress  by  the  Ecosystem  Principles 
Advisory  Panel  on  Ecosystem-Based 
Fishery  Management,  the  President's 
1998  Executive  Order  on  Coral  Reefs 
(E.0. 13089),  and  priorities  of  die  U.S. 


Coral  Reef  Task  Force  and  the  U.S.  Coral 
Reef  Initiative,  as  well  as  the  provisions 
of  the  Magnuson-Stevens  Act,  as 
amended  by  the  Sustainable  Fisheries 
Act.  The  draft  Coral  Reef  Ecosystem 
FMP  would  describe  the  importance  of 
coral  reef  resources  to  the  region  and 
aurent  and  potential  threats  that 
warrant  an  FMP  at  this  time. 
Information  regarding  the  harvest  of 
these  resources  in  the  EEZ  is  largely 
imknown.  Potential  for  unregulated 
harvest  and  bio-prospecting  for  reef  fish, 
live  grouper,  live  rock  and  coral  exists 
throughout  the  region.  Marine  debris, 
largely  from  fishing  gear,  is  adversely 
impacting  reefs  in  the  Northwestern 
Hawaiian  Islands. 

The  public  is  also  invited  to  assist  the 
Council  in  developing  the  scope  of 
alternatives  and  impacts  that  should  be 
analyzed  in  an  EIS  for  the  Bottomfish 
and  Seamount  Groundfish  Fisheries 
FMP.  An  EIS  has  not  been  prepared  for 
the  FMP.  Since  the  FMP  was 
implemented  in  1986,  many  changes 
have  ocaured  in  this  fishery,  and  with 
the  stocks  and  management  regimes.  As 
part  of  the  scoping  process  for  the  EIS 
for  this  FMP,  the  public  is  also  invited 
to  comment  on  an  alternative  being 
considered  for  the  addition  of 
bottomfish  species,  in  the  EEZ  around 
the  U.S.  Pacific  Island  possessions  (and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)),  to  the 
management  unit  of  the  Bottomfish  and 
Seamoimt  Groundfish  FMP.  Federal 
regulations  for  the  EEZ  off  the  U.S. 
Island  possessions  (and  the  CNMI)  that 
would  provide  basic  protection  and 
conservation  measures  are  already 
established  in  the  EEZs  for  other  parts 
of  the  Western  Pacific  Region,  and 
include  no  taking  with  explosives, 
poisons,  trawl  nets  or  bottom-set 
gillnets.  A  definition  of  overfishing  for 
a  list  of  identified  FMP  management 
imit  species  would  be  established  and 
evaluated  annually,  with  required 
action  in  the  event  of  overfishing. 

Public  InfiDimation  Meetings 

Additional  public  information 
meetings  and  public  hearings  on  the 
proposed  EISs  may  be  held  in  Hawaii 
later  in  the  year.  These  meetings  will  be 
advertised  in  the  Federal  Register  and 
the  local  newspapers. 

Special  Accommodations 

This  meeting  is  physically  accessible . 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  (see  ADDRESSES), 
808-522-8220  (voice)  or  808-522-8226 
(fax),  at  least  5  days  prior  to  the  meeting 
date. 
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Dated:  August  10, 1999. 
Bnice  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-21073  Filed  8-11-99;  9:37  am) 
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7  is  section  of  the  FEDERAL  REGISTER 
0 )  ttains  documents  other  than  rules  or 
p  'i  )posed  rules  that  are  applicable  to  the 
p  iJlic.  Notices  of  hearings  and  Investigations, 
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nitngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
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ek^ples  of  documents  appearing  in  this 
section. 

I 

DEPARTMENT  OF  AGRICULTURE 

rUod  and  Nutrition  Servica 

Httional  Advisory  Council  on  IMatemal, 
l$fant  and  Fetal  Nutrition;  Notice  of 
Ing 

lENCY:  Food  and  Nutrition  Service. 
DA. 

Notice. 

IMARY:  Pursuant  to  the  Federal 
visory  Committee  Act,  5  U.S.C.  App., 
s  notice  announces  a  meeting  of  the 
tional  Advisory  Coimcil  on  Maternal, 
it,  and  Fetal  Nutrition. 

;  AND  TIME:  September  14-16, 1999, 
I  a.m.-5:00  p.m. 

^CE:  Food  and  Nutrition  Service,  3101 
rk  Center  Drive,  4th  Floor  Conference 
3m,  Alexandria,  Virginia  22302. 

St|>PLEMENTARY  INFORMATION:  The 
"luncil  will  continue  its  study  of  the 
;jecial  Supplemental  Nutrition 
3gram  for  Women,  Infants  and 
Idren  (WIC)  and  the  Commodity 
ipplemental  Food  Program  (CSFP). 
ie  agenda  items  will  include  a 
ji^cussion  of  general  program  issues. 

i^TUS:  Meetings  of  the  Council  are 
oden  to  the  public.  Members  of  the 
public  may  participate,  as  time  permits, 
tembers  of  the  public  may  file  written 
iitements  with  the  contact  person 
led  below  before  or  after  the 
meeting. 

CONTACT  PERSON  FOR  ADOmONAL 

INIWRMATION:  Persons  wishing 
additional  information  about  this 
meeting  should  contact  Jackie 
Rjc^driguez,  Supplemental  Food 
P^jgrams  Division,  Food  and  Nutrition. 
S^  rvice.  Department  of  Agriculture, 
3  LDl  Park  Center  Drive,  Room  540, 
Alexandria,  Virginia  22302.  Telephone: 
0113)305-2747. 


Dated:  August  3, 1999. 
Samuel  Chambers,  Jr., 

Administrator. 

|FR  Doc.  99-21203  Filed  8-13-99;  8:45  am] 

BHUNGCOOE  3410-30-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Red  Knight  Restoration  Project, 
Winema  National  Forest,  Kiamalh 
County,  OR 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  for  restoration  projects 
within  the  Red  Knight  planning  area  on 
the  Chemult  Ranger  District  of  the 
Winema  National  Forest.  Red  Knight 
planning  area  is  located  in  T29S,  T30S, 
RIOE,  RllE,  Willamette  Meridian  and 
covers  an  area  of  approximately  36,000 
acres.  The  planning  area  is  located  west/ 
northwest  of  Yamsay  Moimtain 
Semiprimitive  Recreation  Area  and 
south  of  the  Silver  Lake  Highway. 
Jackson  Creek  traverses  the  planning 
area.  The  Winema  National  Forest 
invites  written  comments  on  this 
proposal  and  the  scope  of  analysis.  The 
agency  will  give  notice  of  the  full 
environmental  analysis  and  decision- 
making process  so  interested  and 
affected  persons  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
September  20, 1999. 

ADDRESSES:  Send  written  conunents  to 

Red  Knight  Project,  Chemult  Ranger 

District.  P.O.  Box  150,  Chemult,  Oregon 

97731, 

FOR  FURTHER  INFORMATION  CONTACT: 

Jayne  Goodwin,  541-365-7072  or  e-mail 

at:  jgoodwin/r6pnw winema@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  This 
project  will  be  consistent  with  the 
Winema  National  Forest  Land  and 
Resource  Management  Plan  as  amended 
by  the  Revised  Enviionmental 
Assessment  for  the  Continuation  of 
hiterim  Management  Direction 
Establishing  Riparian,  Ecosystem  and 
Wildlife  Standards  for  Timber  Sales 
(Eastside  Screens)  and  the  Inland  Native 
Fish  Strategy  Environmental 


Assessment  (INFISH).  The  Eastside 
screens  were  designed  to  offer 
conservative  protection  to  riparian, 
ecosystem,  and  wildlife  values.  INFISH 
provides  interim  direction  to  protect 
habitat  and  populations  of  resident 
native  fish  outside  of  anadromous  fish 
habitat.  The  Red  Knight  planning  area 
incorporates  the  following  Forest  Plan 
Management  Areas  (MA):  Scenic 
Management  (MA-3]  designed  to 
maintain  and  create  visually  pleasing 
scenery;  Old-Growth  Ecosystems  (MA- 
7)  designed  to  provide,  maintain  and 
enhance  existing  mature  and  old-growth 
communities:  Riparian  Areas  (MA-6) 
designed  to  protect  soil,  water,  wetland, 
floodplain,  wildlife,  and  fish  resource 
values;  Timber  Production  (MA-12) 
designed  to  produce  a  high  level  of 
growth  and  timber  production;  and 
Upper  Williamson  {MA-15)  designed  to 
provide  a  natural-appearing  forest 
setting  for  dispersed  recreation  activities 
and  special  wildlife  habitats.  The 
planning  area  is  within  former  Klamath 
India  Reservation  lands. 

Piitpose  and  Need 

Portibns  of  the  Red  Knight  planning 
area  are  crowded  with  trees  that  are 
competing  for  nutrients,  water,  and 
growing  space.  Dwarf  mistletoe 
infections  are  present.  Mature  and  old- 
growth  ponderosa  pine  and  mixed 
conifer  habitat  is  at  risk  from 
competition-induced  mortality  and 
wildlife.  Aspen  stands  are  declining  due 
to  lodgepole  pine  encroachment.  Fire 
suppression  and  growth  of  stands  have 
resulted  in  development  of  excessive 
fuel  accumulations  and  a  decline  in 
forage  production.  Prior  to  recognition 
of  the  value  of  standing  and  down  dead 
trees,  past  harvest  practices  created  a 
shortage  of  snags  and  down  logs. 
Current  open  road  densities  exceed 
recommendations  for  big  game  habitat. 
Densities  average  approximately  5  miles 
of  open  road  per  section  (a  section  is 
one  square  mile). 

The  existing  conditions  described 
above  have  created  needs — (1)  for 
sustainable  mature  and  old-growth 
habitat  and  quaking  aspen  habitat  for 
support  of  populations  of  native  species; 
(2)  for  reduced  risk  of  stand  replacement 
fires  within  the  planning  area;  and  (3) 
for  sustainable  habitat  for  big  game. 
Scoping  may  identify  more  needs. 
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Proposed  Action 

Proposed  activities  include 
approximately  12,000  areas  of 
commercial  thinning  (thlnning-from- 
below)  and  24.000  acres  of 
precommercial  thinning.  Approximately 
11,000  of  the  24,000  acres  of 
precommercial  thinning  would  occur 
within  proposed  commercial  thinning 
areas.  Other  proposed  activities  are 
approximately  400  acres  of  pruning  of 
dwarf  mistletoe-infected  trees,  50  acres 
of  quaking  aspen  regeneration,  10,000 
acres  of  prescribed  burning  or  mowing 
of  shrubs,  seedlings,  and  small  saplings, 
creation  of  2,000  snags,  evaluate  access 
and  travel  opportunities,  50  miles  of 
road  closures,  and  37  miles  of  road 
obliteration. 

Aheniatives 

The  No  Action  alternative  will  serve 
as  a  baseline  for  comparison  of 
alternatives  and  will  be  fully  developed 
and  analyzed.  With  the  No  Action 
alternative,  there  would  be  no  activities 
implemented  based  on  the  Red  Knight 
analysis.  Previously  approved  activities, 
and  routine  protection  and  maintenance 
activities  will  continue.  The  proposed 
action,  as  described  above,  will  be 
considered  and  other  alternatives 
developed  aroimd  the  proposed  action 
to  address  issues  identified  in  the 
scoping  and  public  involvement 
process. 


Preliminary  issues  identified  are — 
Klamath  Tribes  cultiue  and  treaty 
resources  (subsistence  hunting,  fishing, 
and  gathering),  mature  and  old-grovtrth 
habitat,  forest  health,  and  wildfire  risk. 

Public  Involvement 

Scoping  determines  issues  to  be 
addressed  and  identifies  the  significant 
issues  related  to  a  proposed  action.  The 
Forest  Service  will  seek  information  and 
comments  from  Tribes,  Federal,  State, 
and  local  agencies  and  other  individuals 
and  organizations  who  may  be 
interested  in  or  afiiected  by  the  proposed 
action.  This  input  will  be  used  in 
preparation  of  the  draft  EIS.  Scoping 
will  be  achieved  through  mailings, 
newspaper  notices,  website  postings 
(wMnv.fs.fed.u8/r6/winema),  and  field 
trips.  Field  trips  to  the  plaiming  area  are 
scheduled  for  August,  September,  and 
October  of  1999. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however. 


those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  imder 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  firom  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOLA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  reRiihmittnd  with  or  without 
name  and  address  within  a  specified 
nimiber  of  days. 

Estimated  Dates  for  Draft  and  Final  EIS 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  comment  by  April  2000.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Raster. 

Tne  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  ndings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,55  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  tmtil  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Hodel,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Hams,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  conunent  period  so  that 
the  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 


chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Comments  on  the  draft  EIS  will  be 
.analyzed,  considered,  and  responded  to 
by  the  Forest  Service  in  preparing  the 
final  EIS.  The  final  EIS  is  scheduled  to 
be  completed  in  July  2000.  The  Forest 
Service  is  the  lead  agency.  Forest 
Supervisor.  Winema  National  Forest,  is 
the  responsible  official.  The  responsible 
official  will  docimient  the  decision  and 
rationale  for  the  decision  for  the  Red 
Knight  Restoration  Project  in  the  Record 
of  Decision.  That  decision  will  be 
subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  Part  215). 

Dated:  July  29, 1999. 

Mary  C.  Erickson, 

Acting  Deputy  Forest  Supervisor,  Winema 
Nationai  Forest. 

(FR  Doc.  99-21110  Filed  »-13-99;  8:45  am] 

8IUING  COOE  3410-11-H 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Rsvlsw; 
Comment  Rsqusst 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Institute  of  Science 
and  Technology. 

Title:  Malcolm  Baldrige  Quality 
Award  Application. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0693-0006. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection. 

Burden  Hours:  10,000. 

Number  of  Respondents:  100. 

Average  Hours  Per  Response:  100. 

Needs  and  Uses:  The  Malcolm 
Baldrige  Quality  Award  is  nationwide 
award  to  promote  the  awareness  of 
performance  excellence,  recognize 
excellent  performance  achievements  of 
U.S.  organizations,  and  to  share 
successful  quality  strategies  and 
practices.  The  information  provided  is 
used  to  evaluate  the  applicant's 
eligibility  to  receive  the  Award. 
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Affected  Public:  U.S.  organizations 
1 1  lat  choose  to  apply  for  the  Malcolm 
1 )  ildrige  National  Quality  Award. 
Frequency:  Annually. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Virginia  Huth, 
^02)  395-6929. 

Copies  of  the  above  information 
(^bllection  proposal  can  be  obtained  by 
(1)  tiling  or  writing  Linda  Engelmeier, 
E  DC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce. 
1  (pom  5033, 14th  and  Constitution 
enue,  NW.  Washington,  DC  20230  (or 
ia  the  Internet  at  LEngelme@doc.gov). 
Written  comments  and 
ommendations  for  the  proposed 
formation  collection  should  be  sent 
ithin  30  days  of  publication  of  this 
tice  to  Virginia  Huth,  OMB  Desk 
cer,  Room  10236,  New  Executive 
ce  Building,  725  17th  Street,  NW, 
ashington,  DC  20503. 

Dated:  August  10, 1999. 
ida  Engelmeier, 

tpartmental  Forms  Clearance  Officer,  Office 
^Jithe  Chief  Information  Officer. 

Doc.  99-21099  Filed  8-13-99;  8:45  am] 

I  CODE  3S10-FP-P 


EPARTMENT  OF  COMMERCE 

ilsskNi  for  OMB  Review: 
( SjcMnment  Raqueet 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
( :i  tUection  of  information  under  the 
>:  rovisions  of  the  Paperwork  Reduction 
^  of  1995.  Public  Law  104-13. 
Bureau:  International  Trade 
Aidministration. 
\Title:  Export  Assistance  Center 
rebsite  Form. 

[Agency  Form  Number:  N/A. 
i  OMB  Number:  None. 
I  Type  of  Request:  Regular  Submission. 
Burden:  417  hours. 
Number  of  Respondents:  5,000. 
Avg.  Hours  Per  Response:  5  minutes. 
Needs  and  Uses:  The  New  York 
licport  Assistant  Center,  which  is  a 
iombined  effort  of  the  U.S.  Department 
Commwce's  International  Trade 
tion  (ITA),  Export-hnport 
,  and  Small  Business 
ministration  provides  a 

Epiehensive  array  of  export 
iseling  and  trade  finance  services  to 
1  and  medium-sized  U.S.  exporting 
films.  In  1998,  it  latmched  an 
interactive  website,  www.nyuseac.org 
t^t  is  geared  to  the  needs  of  New  York 
{ Ad  New  Jersey  metropoUtan  industry. 
( ne  electronic  form  is  proposed  to  be 
I  <  ided  to  the  website  in  order  to 
i  D  iprove  the  usefulness  of  the  site.  The 


form  will  ask  U.S.  exporting  firm 
respondents  to  provide  general 
backgrotmd  information  and  identify 
which  service(s)  they  are  interested  in. 
This  generic  form  will  also  be  available 
for  use  by  all  of  ITA's  Export  Assistance 
Centers. 

Affected  Public:  Businesses  or  other 
for  profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  <retain  a  benefit,  voluntary. 

OhfB  Desk  Officer:  David  Rostker, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Linda  Engelmeier,  Department 
Forms  Clearance  Officer,  (202)  482- 
3272,  Department  of  Commerce,  Room 
5033,  lAih  and  Constitution  Avenue, 
N.W..  Washington  DC.  20230  (or  via  the 
internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington  D.C.  20503  within  30  days 
of  the  publication  of  this  notice. 

Dated:  August  10, 1999. 
Linda  Engelmeier, 

Department  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

(PR  Doc.  99-21100  Filed  8-13-99;  8:45  am] 
BILUNQ  CODE  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

Submission  tor  OMB  Review: 
Coimnsnt  RsQuest 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
ciearance  the  following  proposal  for 
coHecMon  of  information  under  the 
provisions  of  the  Papecwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  BISNIS  Publication 
Subscription  Form. 

Agency  Form  Number:  N/A. 

OMB  Number:  None. 

Type  of  Request:  Regular  Submission. 

Burden:  170  hours. 

Number  of  Respondents:  2,040. 

Avg.  Hours  Per  Response:  5  minutes. 
'  Needs  and  Uses:  The  International 
Trade  Administration's  (TTA)  Business 
Information  Service  for  the  Newly 
Independent  States  (BISNIS)  program 
ofiers  business  information  and 
counseling  to  U.S.  companies  seeking  to 
export  or  to  invest  in  the  coimtries  of 
the  former  Soviet  Union. 

A  critical  component  of  the  program 
is  the  dissemination  of  information 


regarding  market  conditions  and 
opportunities  in  various  industries  and 
countries  of  the  former  Soviet  Union. 
These  information  products  provided  by 
BISNIS  are  in  the  form  of  emails,  faxes, 
and  paper  mailers.  The  Publication 
Subscription  form  is  a  quick  way  for 
interested  parties  to  tell  BISNIS  which 
products  they  want  and  what  is  their 
industry  and  coimtry  interests. 

Affected  Public:  Businesses  or  other 
for  profit,  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 

OMB  Desk  Officer:  David  Roster,  (202) 
395-7340. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Linda  Engelmeier,  Diepartment 
Forms  Clearance  Officer,  (202)  482- 
3272,  Department  of  Commerce,  Room 
5327, 14di  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230  (or  via 
the  internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Roster,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  D.C.  20503  within  30  days 
of  the  publication  of  this  notice. 

Dated:  August  10. 1999. 
Linda  Engelmeier, 

Department  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer 

(FR  Doc.  99-21101  Filed  8-13-99;  8:45  am] 

■LUNG  CODE  aeiO-DA-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Commsnt  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Btireau. 

Title:  Census  Employment  Inquiry. 

Form  Number(s):  BC-170. 

Agency  Approval  Number:  0607- 
0139. 

Type  of  Request:  Revision  of  a 
cturently  approved  collection. 

Burden:  762,500  hours. 

Number  of  Respondents:  3,050,000. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  Tne  BC-170,  Census 
Employment  Inquiry,  is  used  by  the 
Censtis  Bureau  to  collect  information 
such  as  personal  data  and  work 
experience  from  job  applicants.  The  BC- 
170  is  used  throughout  the  census  and 
intercensal  years  in  situations  which 
require  the  establishment  of  a  temporary 
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office  and/or  involve  special,  one-time 
survey  operations.  Applicants 
completing  the  form  are  applying  for 
temporary  jobs  in  office  and  field 
positions  (clerks,  enimierators,  crew 
leadars,  supervisors).  Selecting  officials 
review  the  information  shown  on  the 
form  to  determine  the  best  qualified 
applicants.  The  form  has  been 
demonstrated  to  meet  our  recruitment 
needs  for  temporary  workers  and 
requires  significantly  less  burden  than 
the  Office  of  Personnel  Management 
Optional  Forms  that  are  available  for 
use  by  the  public  when  applying  for 
Federal  positions. 

Current  efforts  to  hire  an  enormous 
temp<Hrary  workforce  for  Census  2000 
will  significantly  increase  the  usage  of 
the  BC-170.  The  2000  Census  is  the 
largest  peacetime  mobilization  of 
civilians  that  enumerate  and  accoimt  for 
the  population  of  the  United  States.  We 
expect  to  recruit  approximately 
3,000.000  applicants  for  Census  2000 
jobs. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

Legal  Authority:  Title  13  USC,  Section 
23. 

OMB  Desk  Officer:  Linda  Hutton, 
(202) 395-7858. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5033, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  or 
via  the  internet  at  LEngelme9doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Linda  Hutton,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  August  10, 1999. 
Linda  Engelmaier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-21102  Filed  8-ia-99;  8:45  am] 
■UMQ  CODE  M10-07-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-605-601,  A-201-«25,  A-51 7-802,  A-307- 
817.  C-505-a02.  C-201-826,  C-517-803,  C- 
307-818] 

Dismissal  of  Antidumping  and 
Countervailing  Duty  Petitions:  Certain 
Crude  Petroleum  Oil  Products  From 
Iraq,  Mexico,  Saudi  Arabia,  and 
Venezuela 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ross  or  Thomas  Schauer 
(Antidumping)  or  Roy  Malmrose 
(Countervailing  Duty],  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone:  (202)  482-4794,  (202)  482- 
0410,  or  (202)  482-5414,  respectively. 
SUPPLEMENTARY  MFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  efiiective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the  • 

Department's)  regulations  are  to  the 
provisions  codified  at  19  CFR  Part  351 
(1998)  and  to  the  substantive 
coimtervailing  duty  r^ulations 
published  in  Sie  Federal  Register  on 
November  25, 1998  (63  FR  65348). 

The  Petitions 

On  Jime  29, 1999,  the  Department 
received  petitions  filed  in  proper  form 
by  Save  Domestic  Oil,  Inc.  (hereinafter 
referred  to  as  the  petitioner),  an 
organization  composed  of  producers  of 
crude  oil.  The  Department  received 
supplemental  submissions  during  Jime, 
July,  and  August  1999. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioner  alleges  that 
imports  of  crude  oil  from  Iraq,  Mexico, 
Saudi  Arabia,  and  Venezuela  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  foir  value  within  the 
meaning  of  section  731  of  the  Act  and 
that  such  imports  are  materiaUy 
injuring,  or  threatening  material  injury 
to,  a  regional  ■  industry  in  the  United 


States.  In  addition,  in  accordance  with 
section  702(b)(1)  of  the  Act,  the 
petitioner  alleges  that  producers  or 
exporters  of  crude  oil  from  Iraq,  Mexico, 
Saudi  Arabia,  and  Venezuela  received 
coimtervailable  subsidies  within  the 
meaning  of  section  701  of  the  Act. 

The  Department  finds  that  the 
petitioner  is  an  interested  p>arty  as 
defined  in  section  771(9KE)  of  the  Act. 
However,  as  discussed  below,  the 
petitioner  has  not  demonstrated  that  it 
filed  the  petitions  on  behalf  of  the 
domestic  industry.  Because  the 
petitioner  has  failed  to  demonstrate 
stifficient  industry  support,  as  required 
by  sections  702(c)(4)  and  732(cK4)  of  the 
Act,  the  Department  has  no  basis  to 
initiate  the  requested  investigations  (see 
the  "Determination  of  Industry  Support 
for  the  Petitions''  section,  below). 


'  The  region  identified  by  the  petitioner  consists 
of  the  48  contiguous  states,  excluding  Arizona, 
California,  Nevada,  Oregon,  and  Washuigton. 


Scope  of  the  Petitions 

For  purposes  of  these  petitions,  the 
product  covered  is  all  crude  petroleum 
oils  and  oils  obtained  bom  bitiuninous 
minerals  testing  at.  above,  or  below  25 
degrees  A.P.I.  llie  merchandise  covered 
by  these  petitions  is  classifiable  under 
subheadings  2709.00.10  and  2709.00.20 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  Governments  of 
Mexico,  Saudi  Arabia,  and  Venezuela 
for  constiltations  with  respect  to  the 
coimtervailing  duty  (>etitions  filed.  On 
August  2, 1999,  con^tations  were  held 
with  representatives  of  the  Government 
of  Venezuela.  On  August  5, 1999, 
consultations  were  held  with 
representatives  of  the  Governments  of 
Mexico  and  Saudi  Arabia.  See  the 
August  3, 1999;  August  5, 1999,  and 
August  6, 1999,  memoranda  to  the  file 
regarding  these  consultations. 

Determination  of  Industry  Support  for 
the  Petitions   . 

a.  The  Regional  Industry 

The  petitioner  alleges  that  there  is  a 
regional  industry  for  the  domestic  like 
product.  In  support  of  its  allegation,  the 
petitioner  provided  sufficient 
information,  reasonably  available  to  the 
petitioner,  regarding  the  criteria  set  out 
in  section  771(4)(C)  of  the  Act:  (1)  the 
producers  within  such  market  sell  all  or 
almost  all  of  their  production  of  the 
domestic  like  product  in  question  in 
that  market;  (2)  the  demand  in  that 
market  is  not  supplied,  to  any 
substantial  degree,  by  producers  of  the 
product  in  question  located  elsewhere 
in  the  United  States;  and  (3)  appropriate 
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ices  exist  to  divide  the  United 
Stia  tes  into  the  two  markets  alleged. 

fn  accordance  with  sections 
7qi(c){4)(C)  and  732(c)(4)(C)  of  the  Act. 
he  petitioner  alleges  that  the  industry 

I  regional  industry,  the  Department 

II  determine  whether  the  petition  has 
filed  by  or  on  behalf  of  the 

^ustry  by  applying  the  requirements 
|fbrth  in  sections  702(c)(4)(A)  and 
^i(c)(4)(A)  of  the  Act  on  the  basis  of 
I  production  in  the  region.  The 
jartment  has  reviewed  the  adequacy 
'  acciuacy  of  the  inf  ormatiDn 
^plied  by  the  petitioner  with  respect 
regional-industry  claim.  Based 
uffbn  this  review  and  in  accordance 
vtdth  the  statutory  criteria  stated  above, 
{petitioner  has  made  an  adequate 
pnal-industry  claim  for  initiation 
loses.  For  a  further  discussion 
;  the  regional-industry  claim. 
Pi  Memorandiun  from  Laiuie  Parkhill 
ichard  W.  Moreland,  dated  August 
|999. 

b.  l^cope  of  the  Industry  Examined  for 
Sitpport 

ion  771  (4)(A)  of  the  Act  defines 
th^  "industry"  as  the  producers  of  a 
ddiiestic  like  product.  Thus,  to 
damrmine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
piiijducers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  International  Trade  Commission 
(ITC),  which  is  responsible  for 
deitprmining  whether  the  domestic 
stry  has  been  injiued,  must  also 
irmine  what  constitutes  a  domestic 
product  in  order  to  define  the 

try.  While  both  the  Department 
the  ITC  must  apply  the  same 
tory  provision  regarding  the 
dojmestic  like  product  (section  771(10) 
e  Act),  they  do  so  for  different 
OSes  and  pursuant  to  separate  and 
ict  authority.  In  addition,  the 

«nt's  determination  is  subject  to 
tions  of  time  and  information, 
ough  this  may  result  in  different 
tions  of  the  domestic  like  product, 
differences  do  not  render  the 
dejc^sion  of  either  agency  contrary  to  the 
laW.2 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
wAich  is  like,  or  in  the  absence  of  like, 
mp(t  similar  in  characteristics  and  uses 

,  the  article  subject  to  an 
investigation  imder  this  title."  Thus,  the 


of 


sue 


I  Algoma  Steel  Corp.,  Ltd.  v.  United  States, 
6B$  F.  Supp.  639.  642-44  (CTT  1988),  and  High 
Infbtmation  Content  Flat  Panel  Displays  and 
Display  Glass  Therefor  from  Japan:  Final 
Determination;  Rescission  of  Investigation  and 
PaiHal  Dismissal  of  Petition.  56  FR  32376,  32380- 
81  (illy  16, 1991). 


reference  point  from  which  the 
Department's  analysis  of  the  domestic 
like  product  b^ins  is  "the  article 
subject  to  an  investigation,"  i.e.,  the 
class  or  kind  of  merdiandise  to  be 
investigated,  which  normally  will  be  the 
scope  as  defined  in  the  petition. 

Tne  "Scope  of  the  Petitions"  section 
above  sets  forth  the  domestic  like 
product  identified  in  the  petitions.  In 
addition  to  the  products  included  in  the 
petitioner's  definition  of  domestic  like 
product,  parties  have  argued  that  two 
other  products,  refined  products  and 
"lease  condensates,"  should  be 
included  within  the  domestic  like 
product. 

With  respect  to  refined  products,  we 
determine  that  there  is  a  clear  dividing 
line  between  the  characteristics  and 
uses  of  crude  oil  and  refined  products. 
Crude  oil.  which  is  the  input  product 
used  to  produce  a  refined  product,  must 
imdergo  a  distinct  and  significant 
process  to  become  a  refined  product 
such  as  gasoline  and  other  fuel  oils. 
While  both  crude  oil  and  refined 
products  consist  of  hydrocarbon 
compounds,  the  refining  process 
changes  the  physical  structure  and 
characteristics  of  the  compoimds  found 
originally  in  .the  crude  oil  such  that 
generally  there  remains  no  significant 
similarities  between  the  two  products  in 
terms  of  physical  characteristics  and 
uses.  Because  of  the  differences  in 
characteristics  and  uses,  we  determine 
that  refined  products  are  not  within  the 
domestic  like  product  for  purposes  of 
determining  industry  support  for  the 
petitions.  See  Memorandiun  ftom  the 
Team  to  Richard  W.  Moreland, 
regarding  "Domestic  Like  Product," 
dated  August  9, 1999,  for  additional 
analysis. 

The  issue  of  whether  "lease 
condensates"  are  included  properly 
within  the  domestic  like  product  is 
more  complicated.  Lease  condensates 
consist  essentially  of  a  mixture  of 
certain  hydrocarbon  compounds  that,  in 
terms  of  weight  and  complexity,  fall 
between  natural  gas  and  crude  oil.  They 
are  liquids  formed  frt)m  natural  gas  as 
a  result  of  temperature  or  pressure 
changes.  Often  lease  condensates  are 
mixed  with  crude  oil  and  the  resulting 
mixture  is  sold  to  a  refinery  as  crude  oil. 

The  petitioner  argues  that  the 
Department  should  not  include  lease 
condensates  in  the  domestic  like 
product  because  the  mixture  of 
hydrocarbon  compounds  in  lease 
condensates  is  different  frtim  the 
mixture  of  hydrocarbon  compounds  in 
crude  oils.  Consequently,  it  asserts, 
lease  condensates  can  only  be  refined 
into  a  limited  range  of  products. 
Opposing  the  petitioner's  position,  other 


parties  have  argued  that  lease 
condensates  are  very  similar  in  physical 
characteristics  and  uses  to  light  crude 
oil  and  that,  when  mixed,  they  simply 
become  an  indistinguishable  part  of  the 
crude-oil  stream  which  is  sent  to  the 
refineiy. 

In  addition  to  the  extremely  complex 
technical  nature  of  the  issue, 
ascertaining  the  precise  nature  of 
available  production  and  distribution 
data  as  well  as  attempting  to  establish 
the  appropriate  analytical  framework  for 
a  very  diverse  industry  has  been 
problematic  for  the  Department. 
However,  it  is  not  necessary  to  decide 
this  issue  because,  as  discussed  below, 
we  have  determined  that  the  petitioner 
does  not  have  the  requisite  industry 
support,  regardless  of  how  the  issue  of 
lease  condensates  is  resolved. 

c.  Calculation  of  Industry  Support 
Within  the  Region 

Sections  702(b)(1)  and  732(b)(1)  of  the 
Act  require  that  a  petition  be  filed  on 
behalf  of  the  domestic  industry.  In 
particular,  sections  702(c)(4)(A)  and 
732(c)(4)(A)  of  the  Act  provide  that  a 
petition  meets  this  requirement  if  the 
domestic  producers  or  workers  in  the 
region  who  support  the  petition  account 
for:  (1)  at  least  25  percent  of  the  total 
production  of  the  domestic  like  product 
in  the  region;  and  (2)  more  than  SO 
percent  of  the  production  of  the 
domestic  like  product  produced  in  the 
region  by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
thepetition. 

The  petitioner  alleges  that,  based  on 
the  support  of  individual  producers  and 
support  by  a  number  of  indust^ 
associations,  the  petitions  have  the 
required  support  of  the  industry.  As  of 
July  27, 1999,  the  Department  had 
received  letters  bom  20  domestic 
producers  opposing  the  petitions.  In  the 
aggregate,  these  producers  accounted  for 
approximately  50  percent  of  total 
production  within  the  region.  Because 
there  was  a  question  as  to  whether  the 
petitioner  met  the  statutory 
requirements  concerning  industry 
support  cited  above,  we  exercised  our 
statutory  discretion  under  sections 
702(c)(1)(B)  and  732(c)(1)(B)  of  the  Act 
to  extend  the  deadline  for  determining 
whether  to  initiate  investigations  to  a 
maximum  of  40  days  from  the  date  of 
filing  in  order  to  resolve  this  issue.  See 
Memorandum  from  the  Industry 
Support  Team  to  Richard  W.  Moreland, 
regarding  "Determination  of  Industry 
Support,"  dated  July  30,  1999. 

m  order  to  determine  the  level  of 
industry  support  for  the  petitions,  the 
Department  surveyed  (1)  each  of  the  410 
largest  producers  in  the  region,  which 
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accounted  for  over  86  fwrcent  of 
regional  production,  and  (2)  a  401- 
company  sample  of  the  remaining 
producers  in  the  region.  The  purpose  of 
the  survey  was  to  ascertain  the 
companies'  positions  with  regard  to  the 
petitions.  We  received  responses  firom 
41  percent  of  the  410  companies  and  18 
percent  of  the  sampled  401  companies. 

As  mentioned  above,  we  received 
letters  of  opposition  from  a  niunber  of 
companies  who  accounted  for 
approximately  50  percent  of  total 
regional  production.  Based  on  the 
stirveys,  additional  companies  indicated 
that  they  opposed  the  petitions. 

The  petitioner  submitted  comments 
alleging  that  certain  companies  opposed 
to  the  petitions  are  related  to  producers 
in  the  subject  countries  and  that  a 
mimhnr  nf  those  mmpanies  are 
importers  of  subject  merchandise.  The 
petitioner  argues  that,  consistent  with 
sections  702(c)(4)(B)  and  732(c)(4)(B)  of 
the  Act,  the  positions  of  these 
companies  should  be  disrmarded. 

Sections  702(c)(4)(B)  and  732(c)(4)(B) 
of  the  Act  provide  that  the  position  of 
certain  domestic  producers  may  be 
disregarded  for  purposes  of  determining 
industry  support.  Specifically, 
subsection  (B)(i)  provides  that  the 
position  of  domestic  producers  who 
oppose  the  petition  shall  be  disregarded 
"if  such  producers  are  related  to  foreign 
producers  *     *    *  unless  such  domestic 
producers  demonstrate  that  their 
interests  as  domestic  producers  would 
be  adversely  affected  by  the  imposition 
of  an  antidumping  [or  countervailing] 
duty  order."  Additionally,  subsection 
(B)(ii)  provides  that  the  position  of 
domestic  producers  of  a  domestic  like 
product  who  are  importers  of  the  subject 
merchandise  may  be  disregarded. 

Our  analysis  of  whether  to  disregard 
any  positions  focused  on  whether  the 
opposing  companies  have  demonstrated 
that  their  interests  as  domestic 
producers  would  be  affected  adversely 
by  the  imposition  of  an  antidumping  or 
countervailing  duty  order.  Because  we 
are  able  to  resolve  the  issue  on  this 
basis,  we  need  not  determine  whether 
these  companies  are  related  to  foreign 
producers.  We  note,  however,  that  we 
have  serious  questions  about  the 
sufficiency  of  the  petitioner's 
allegations.  For  example,  we  question 
whether  the  petitioner  has  provided 
sufficient  evidence  of  any  relationship, 
as  defined  in  section  77l(4)(B)  of  the 
Act,  and,  in  the  case  of  alleged 
relationships  as  defined  in  section 
771(4)(B)(ii)(IV)  of  the  Act,  that  these 
relationships  would  cause  the  domestic 
producer  to  act  differently  than  a  non- 
related  producer.  We  have  not  resolved 
these  questions;  rather,  we  looked  first 


at  the  question  of  whether  the  opposing 
domestic  producers  had  established  that 
their  interests  as  domestic  producers 
would  be  adversely  affected  by  the 
imposition  of  an  antidumping  or 
countervailing  duty  order,  in  which  case 
the  issue  of  whether  they  are  related 
parties  becomes  moot.  In  this  regard,  we 
focused  our  analysis  on  the  API  Ad  Hoc 
Free  Trade  Committee  (the  Committee) 
because  it  is  composed  of  the  largest 
U.S.  producers  in  opposition  to  the 
petitions  and  because  its  treatment  is 
dispositive  of  the  industry  support 
issue. 

The  Committee  argues  that  its 
opposition  is  not  based  on  foreign 
interests  or  imports,  but  rather  on  the 
based  on  the  fact  that  the  Committee 
members'  interests  as  domestic 
producers  would  be  adversely  affected 
by  the  imposition  of  antidumping  or 
countervailing  duties.  The  Committee 
also  argues  that  the  petitioner  has  not 
alleged  that  each  U.S.  producer  about 
which  allegations  were  made  is  related 
to  a  foreign  producer  in  each  of  the 
subject  countries.  Moreover,  the 
petitioner  has  provided  no  basis  for 
assuming  that  a  relationship  in  one 
country  would  cause  a  producer  to 
oppose  a  case  against  anothw  coimtry 
with  potentially  competing  suppliers. 

Even  assuming  there  are 
relationships,  the  Committee  argues, 
because  the  interest  of  domestic 
producers  opposing  the  petition  would 
be  adversely  affecteid  by  the  imposition 
of  an  order,  the  Department  must 
consider  their  views.  The  arguments 
and  information  presented  by  the 
Committee  to  demonstrate  the  adverse 
affects  it  believes  would  ensue  are 
described  in  its  August  2, 1999,  and 
August  4. 1999,  submissions.  Finally, 
with  respect  to  imports,  the  Committee 
argues  that  importing  is  a  standard 
practice  in  the  U.S.  oil  industry  and  that 
the  large  producers  accoimt  for  only  a 
small  portion  of  total  imports. 
Moreover,  the  Committee  argues, 
domestic  producers  which  oppose  the 
petition  are  not  boimd  to  imports  from 
the  subject  countries.  Therefore,  the 
Committee  argues,  the  Department 
should  not  disregard  its  opposition. 

After  reviewing  comments  submitted 
by  all  parties,  we  believe  that  the 
Committee  and  other  opposing 
companies  have  demonstrated  that  their 
interests  as  domestic  producers  would 
be  adversely  affected  by  the  imposition 
of  an  antidumping  or  countervailing 
duty  order.  Accordingly,  we  have  not 
disregarded  the  opposition  of  the 
Committee  members  alleged  to  be 
related  to  foreign  producers.  In  addition, 
we  have  determined  that  the  Committee 
members  who  import  should  not  be 


excluded  because  those  domestic 
producers  have  demonstrated  that  their 
opposition  to  the  petitions  is  based  on 
their  concern  that  the  imposition  of  an 
antidumping  or  countervailing  duty 
order  would  adversely  affect  their 
interests  as  domestic  producers.  For  a 
further  discussion,  see  Memorandum 
frt>m  the  Industry  Support  Team  to 
Richard  W.  Moreland,  regarding 
"Consideration  of  Opposition  from 
Domestic  Producers  Alleged  to  Be 
Related  to  Foreign  Producers  and/or 
Importing  Subject  Merchandise,"  dated 
August  9, 1999. 

Based  on  the  opposition  we  received 
from  companies  we  have  determined 
not  to  disregard,  we  find  that  the 
petitions  do  not  have  support  from  more 
than  30  purceul  uf  Ihe  producliuu  in  Ihe 
region  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  petitions,  llie  opposition  of  the 
Committee  and  companies  not 
challenged  by  tbe  petitioner  ranges  bom 
65  to  68  percent  across  the  various 
cases.  See  Memorandum  from  the 
Industry  Support  Team  to  Richard  W. 
Moreland,  regarding  "Calculation  of 
Industry-Support  Percentages,"  dated 
August  9. 1999.  Accordingly,  we 
determine  that  the  petitions  are  not  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  sections  702(b)(1) 
and  732(b)(1)  of  the  Act. 

There  are  a  number  of  complex  issues 
regarding  the  25-percent  test  which  we 
are  not  addressing  because  the  50- 
percent  test  has  not  been  met. 

Because  the  petitions  did  not  have  the 
required  industry  support,  all  other 
issues  are  moot.  Notice  is  hereby  given 
that  the  petitions  are  dismissed  and  the 
proceedings  twminated. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
determination,  as  required  by  sections 
702(d)  and  732(d)  of  the  Act. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Dated:  August  9, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-21197  Filed  8-13-99;  8:45  am] 
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G  fPARTMENT  OF  COMMERCE 

li|itemational  Trade  Admlniatration 
[i|488-824] 

C  frtain  CorroakNi-Resistant  CartMn 
SlJBel  Flat  Producta  From  Japan: 
iminary  Reaulta  of  Antlduinplng 
Adminiatrative  Review 

ENCY:  Import  Administration, 
^mational  Trade  Admimstration, 
>.  Department  of  Commerce. 

<:  Notice  of  preliminary  results  of 
>  antidumping  duty  administrative 
new  of  certain  corrosion-resistant 
m  steel  flat  products  from  Japan. 

..JMARY:  In  response  to  requests  from 
la^erested  parties,  the  Department  of 
dc^mmerce  {"the  Department")  is 
cp^ducting  an  administrative  review  of 
tljte  antidumping  duty  order  on  certain 
ctArosion-resistant  carbon  steel  flat 
ducts  &t)m  Japan.  This  review  covers 
manufecturers  of  the  subject 
nl^rchandise.  The  period  of  review 
('•"KJR")  is  August  1. 1997  tiirough  July 
api.  1998. 

We  have  preliminarily  determined 
tliw  certain  sales  subject  to  this  review 
hajve  been  made  below  normal  value 
("NV").  If  these  preliminary  results  are 
a  jopted  in  our  final  results  of  this 
a  ^ninistrative  review,  we  will  instruct 
t]^6  U.S.  Customs  Service  to  assess 
anidumping  duties  based  on  the 
difference  between  the  export  price 
CfpP")  and  the  NV. 

ECnVE  DATE:  August  16. 1999. 
FURTHER  INFORMATION  contact: 
Ebreen  Chen,  Brandon  Farlander,  or 
&Ck  Johnson,  Import  Administration, 
uemational  Trade  Administration, 
|.jS.  Department  of  Commerce,  14th 
^ieet  and  Constitution  Avenue.  N.W.. 
Washington.  DC  20230;  telephone:  (202) 
4^-0413,  482-0182,  or  482-3818. 
respectively. 

LEMENTARY  INFORMATION: 

'  Applicable  Statute 

Jnless  otherwise  indicated,  all 
ations  to  the  Tariff  Act  of  1930,  as 
fended  ("the  Act"),  are  to  the 
jvisions  effective  January  1, 1995,  the 

ive  date  of  the  amendments  made 
le  Act  by  the  Uruguay  Round 

aments  Act  ("URAA").  In  addition, 
less  otherwise  indicated,  all  citations 
ti^'the  Department's  regulations  are  to  19 

Part  351  (1998). 

mind 

;  July  19. 1993.  the  Department 
published  in  the  Federal  Register  (58 
F  f ,  37154)  the  antidimiping  duty  order 
o  ]  certain  corrosion-resistant  carbon 


steel  flat  products  from  Japan.  On 
August  31, 1998.  Nippon  Steel 
Corporation  {"NSC')  and  Kawasaki 
Steel  Corporation  {"KSC]  requested 
reviews  of  their  exports  to  the  United 
States  of  corrosion-resistant  steel.  On 
September  29. 1998,  in  accordance  with 
section  751  of  the  Act,  we  published  a 
notice  of  initiation  of  admhiistrative 
review  of  this  order  for  the  period 
August  1. 1997  through  July  31, 1998 
(63  PR  51893). 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  February  24. 1999.  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  of  this  review  to 
August  1, 1999.  See  Corrosion-Resistant 
Carbon  Steel  Flat  Products  From  Japan: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  the  Antidumping  Duty 
Administrative  Review,  64  FR  9127 
(February  24, 1999).  Petitioners 
submitted  comments  for  consideration 
for  the  preliminary  results  for  NSC  and 
KSC  on  July  22, 1999.  and  July  20, 1999, 
respectively.  The  Department  is 
conducting  this  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  Reviews 

This  review  covers  flat-rolled  carbon 
steel  products,  of  rectangular  shape, 
either  clad,  plated,  or  coated  with 
corrosion-resistant  metals  such  as  zinc,  ~ 
aluminum,  or  zinc-,  aliuninum-.  nickel- 
or  iron-based  alloys,  whether  or  not 
corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measiues  at  least  twice  the  thickness,  as 
currenUy  classifiable  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTSUS")  imder  item  numbers 
7210.30.0030.  7210.30.0060, 
7210.41.0000,  7210.49.0030. 
7210.49.0090.  7210.61.0000. 
7210.69.0000.  7210.70.6030, 
7210.70.6060.  7210.70.6090, 
7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.20.0000, 
7212.30.1030,  7212.30.1090, 
7212.30.3000,  7212.30.5000. 
7212.40.1000.  7212.40.5000. 


7212.50.0000.  7212.60.0000, 
7215.90.1000,  7215.90.3000. 
7215.90.5000.  7217.20.1500. 
7217.30.1530,  7217.30.1560, 
7217.90.1000,  7217.90.50^0, 
7217.90.5060,  and  7217.90.5090. 
Included  are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e.,  products  which 
have  been  worked  after  rolling) — for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 
Excluded  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromium  oxides,  both  tin 
and  lead  ("teme  plate"),  or  both 
chromium  and  chromiiun  oxides  ("tin- 
free  steel"),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmelallic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  are  clad  products  in  straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness. 
Also  excluded  are  certain  clad  stainless 
flat-rolled  products,  which  are  three- 
layered  corrosion-resistant  carbon  steel 
flat-rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive  of  the  scope  of  this  review. 
Also  excluded  are  certain  corrosion- 
resistant  carbon  steel  flat  products 
meeting  the  following  specifications:  (1) 
widths  ranging  from  10  millimeters 
(0.394  inches)  through  100  millimeters 
(3.94  inches);  (2)  thicknesses,  including 
coatings,  ranging  frt>m  0.11  millimeters 
(0.004  inches)  through  0.60  millimeters 
(0.024  inches);  and  (3)  a  coating  that  is 
from  0.003  millimeters  (0.00012  inches) 
through  0.005  millimeters  (0.000196 
inches)  in  thickness  and  that  is 
comprised  of  either  two  evenly  applied 
layers,  the  first  layer  consisting  of  99% 
zinc,  0.5%  cobalt,  and  0.5% 
molybdeniun,  followed  by  a  layer 
consisting  of  chromate,  or  three  evenly 
applied  layers,  the  first  layer  consisting 
of  99%  zinc,  0.5%  cobalt,  and  0.5% 
molybdenum  followed  by  a  layer 
consisting  of  chromate.  and  finally  a 
layer  consisting  of  silicate. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  sales  information 
provided  by  NSC  and  sales  and  cost 
information  provided  by  KSC,  using 
standard  verification  procedures, 
including  on-site  inspection  of  the 
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manufacturer's  facilities  and  the 
examination  of  relevant  sales  and 
financial  records.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  reports, 
which  are  on  file  with  the  Department 
in  the  Central  Records  Unit,  Room  B- 
099. 

Transactioiis  Reviewed 

In  accordance  with  section  751  of  the 
Act,  the  Department  is  required  to 
determine  the  EP  (or  Constructed  Export 
Price  {"CEP"))  and  NV  of  each  entry  of 
subject  merchandise. 

NSC 

On  October  9, 1998,  respondent 
requested  that  it  be  relieved  from 
reporting  certain  information,  e.g.,  price 
adjustments,  for  home  market  sales  by 
certain  of  NSC's  affiliated 
manufacturers.  Respondent  argued  that 
it  should  not  be  required  to  report  such 
information  on  sales  by  these  affiliated 
manufacturers  because  these  sales  were 
not  exported  to  the  United  States  and 
would  not  provide  the  most  similar 
product  matches  to  the  subject 
merchandise  under  review.  Therefore, 
respondent  reported  only  matching 
characteristics  for  these  sales. 

In  addition,  for  other  home  market 
sales  by  affiliated  parties,  NSC  stated 
that  it  was  unable  to  collect  sales  data 
from  all  affiliated  resellers.  See 
Questionnaire  Response,  dated 
December  8, 1998  at  p.  B-5.  Fat  further 
discussion  of  NSC's  downstream  sales, 
see  Normal  Value  (Section  C. 
"Downstream  Sales"),  below. 

KSC 

KSC  reported  export  sales  that 
occurred  in  only  one  month  and 
consisted  of  only  prime  jnerchandise. 
On  October  6. 1998,  KSC  requested  that 
it  report  sales  from  only  a  six-month 
home  market  period  because  KSC's 
export  sales  occurred  in  only  one     - 
month.  On  October  20, 1998,  we 
allowed  KSC  to  report  sales  for  a  six 
month  period  in  accordance  with 
section  351.414(e)(2)(ii)-(iii)  of  the 
Department's  regulations.  Chi  November 
12, 1998,  KSC  requested  that  the 
Department  allow  it  to  report  only 
merchandise  similar  to  U.S.  sales. 
Specifically,  KSC  requested  that  it  only 
report  sales  and  cost  information  for 
prime  merchandise.  On  November  20, 
1998,  we  granted  KSC's  requests,  subject 
to  verification  that  its  U.S.  sale  of 
subject  merchandise  consisted  of  only 
prime  merchandise  and  occurred  in 
only  one  month. 


Product  CfHnparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  respondents  covered  by  the 
description  in  the  "Scope  of  the 
Review"  section  of  this  notice,  [supra), 
and  sold  in  the  home  market  during  the 
period  of  review  ("POR"),  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
most  similar  foreign  like  product  on  the 
basis  of  the  characteristics  listed  in 
Appendix  V  of  the  Department's 
September  19, 1998  antidumping 
questionnaire.  In  making  product 
comparisons,  we  matched  foreign  like 
products  based  on  the  physical 
characteristics  reported  by  respondents 
and  verified  by  the  Department. 
Consistent  with  Department  practice, 
we  matched  a  given  U.S.  sale  to  foreign 
market  sales  of  the  next  most  similar 
model  when  all  sales  of  the  most 
comparable  model  were  below  cost. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  EP  to  the  NV,  as  described 
in  the  "United  States  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2) 
of  the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transaction  prices. 

Level  of  Trade  ("LOT") 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  For  EP,  the  U.S.  LOT  is  also  the 
level  of  the  starting-price  sale,  which  is 
usually  from  exporter  to  importer. 

To  determine  whether  NV  sales  are  at 
a  difi'erent  LOT  than  EP,  we  examine 
stages  in  the  marketing  process  and 
selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  imaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 


of  the  export  transaction,  we  make  a 
LOT  adjustment  imder  section 
773(a)(7)(A)  of  the  Act.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Mate  from  South  Africa, 
62  FR  61731  (November  19. 1997). 

NSC 

In  the  present  review,  NSC  claimed 
that  only  one  LOT  existed  and  did  not 
request  a  LOT  adjustment.  To  evaluate 
LOTs,  we  examined  information 
regarding  the  distribution  systems  in 
both  the  U.S.  and  home  market, 
including  the  selling  functions,  classes 
of  customer,  and  selling  expenses. 

NSC  reported  one  LOT  in  the  home 
market  based  on  two  classes  of 
customers:  trading  companies  and  end- 
users.  We  examined  the  reported  selling 
functions  and  found  that  NSC  provides 
the  same  selling  functions  to  its  home 
market  customers  regardless  of  channel 
of  distribution.  We  preliminarily 
conclude  that  the  selling  functions 
between  the  reported  channels  of 
distribution  are  siifficiently  similar  to 
consider  them  as  one  LOT  in  the 
comparison  market. 

NSC  stated  that  it  sells  to  one  LOT  in 
the  United  States:  trading  companies. 
We  compared  the  selling  functions 
performed  at  the  home  market  LOT  and 
the  LOT  in  the  United  States  and  found 
them  substantially  similar.  Of  the 
thirteen  selling  functions  reported  for 
home  market  sales,  twelve  of  the  selling 
functions  were  identical  to  U.S.  sales. 
For  a  further  discussion  of  the 
Department's  LOT  analysis,  see  Analysis 
Memorandum:  Preliminary  Results  of 
the  Antidumping  Review  of  Corrosion- 
Resistant  Carbon  Steel  Flat  Products  for 
NSC  ("Analysis  Memo:  Preliminary 
Results  for  NSC").  (August  2, 1999). 
Therefore,  the  Department  preliminarily 
finds  that  no  LOT  adjustment  is 
warranted  for  NSC 

KSC 

To  evaluate  LOTs,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  U.S.  and  home 
market,  including  the  selling  activities, 
classes  of  customers,  and  selling 
expenses.  In  the  present  review,  KSC 
reported  two  LOTs  in  the  home  market 
and  one  LOT  in  the  U.S.  market.  KSC 
stated  that  the  LOTs  in  the  home  market 
have  consistent  price  differences.  Thus. 
KSC  requested  an  LOT  adjustment  if 
sales  at  different  LOTs  are  compared.  In 
the  U.S.  market,  KSC  reported  one 
chaimel  of  distribution  in  the  one  LOT, 
i.e.,  sales  through  an  unaffiliated  trading 
company. 

In  the  home  market.  KSC  reported  two 
channels  of  distribution  in  the  first  LOT: 
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(1)  sales  to  unaffiliated  trading 
companies;  and  (2)  sales  dire<^y  to  end- 
users  (unaffiliated  and  affiliated).  In 
both  channels  of  distribution,  sales  were 
made  by  either  KSC  or  its  affiliated 
producer,  Kawatetsu  Galvanizing  Co., 
Ltc^l  ("Kawahan").  KSC  reported  one 
channel  of  distribution  in  the  second 
LOt:  sales  through  KSC's  affiliated 
re^^Uer,  Kawasho  Corporation 
("^washo")  to  distributors  and  end- 
usik^.  These  sales  were  made  by  both 
KS|C  and  Kawahan. 

Fbr  the  preliminary  results,  we 
disagree  with  KSC's  classification  for 
th^  iabove  channels  of  distribution,  and 
haire  established  the  following  two 
LuTs  in  the  home  market:  (1)  affiliated 
and  unaffiliated  trading  companies;  and 
(2)|^nd-users.  KSC  and  Kaw^an  sold 
subject  merchandise  to  two  types  of 
cu^omers:  (1)  trading  companies 
(af^ated  or  unaffiliated),  and  (2)  end- 
us^ts.  These  sales  represent  two 
di^rent  points  in  the  chain  of 
distribution  between  the  producers  and 
the  jQnal  end-user.  That  is,  in  the  one 
indt^ce  (sales  to  trading  companies), 
thd  Subject  merchandise  passes  through 
tha  intermediary  parties,  while  in  the 
oth«r  case,  sales  are  made  without  any 
intJBrvening  parties.  As  a  result,  these 
salUs  to  different  points  in  the 
di^bution  chain  appear  to  represent 
dioi^rent  levels  of  trade  in  the  home 
maUcet. 

The  Department  then  examined 
wh^er  any  differences  existed  with 
respect  to  the  selling  activities  KSC 
penormed  in  making  sales  to  these  two 
,  j9s  of  customers.  Regarding  the 
selling  activities  with  respect  to  the 
saleis  to  end-users,  KSC  and  Kawahan 
coaciucted  the  following  twelve  selling 
activities:  market  intelligence,  end-user 
information,  end-user  contact  lead  role, 
maiKeting  services,  credit  checks,  end- 
us4t  price  negotiations,  daily  issues 
en(t|-user  contact,  warehousing, 
pnkessing,  arranging  for  frei^t, 
pajinent  collection,  and  evaluating 
warranty  claims.  KSC  and  Kawahan's 
level  of  involvement  in  these  twelve 
selljng  activities  was  high. 

I^garding  sales  to  trading  companies, 
KSp  and  Kawahan  conducted  the 
folj(^wing  nine  selling  activities  to  its 

iated  trading  company:  market 
intelligence,  end-user  information,  end- 

I  contact  lead  role,  marketing 
services,  end-user  price  negotiations, 
dai|[y  issues  end-user  contact, 
wa^housing,  processing,  and  evaluating 
warranty  claims.  KSC  and  Kawahan's 
lev^  of  involvement  in  these  nine 
sell«ig  activities  was  at  a  low  level 
except  for  evaluating  warranty  claims, 
whidi  was  at  a  high  level.  KSC  and 
Kawahan  conducted  the  following 


eleven  selling  activities  to  its 
xmaffiliated  trading  companies:  market 
intelligence,  end-user  information,  end- 
user  contact  lead  role,  marketing 
services,  credit  checks,  end-user  price 
negotiations,  daily  issues  end-user 
contact,  warehousing,  processing, 
arranging  for  freight,  and  evaluating 
warranty  claims.  However,  KSC  and 
Kawahan's  level  of  involvement  in  these 
eleven  selling  activities  was  at  a  low 
level,  except  for  warehousing, 
processing,  arranging  for  freight,  and 
evaluating  warranty  claims,  which  were 
at  a  high  level.  Based  on  this 
information,  we  find  that  KSC  and 
Kawahan's  selling  activities  to  its 
trading  companies,  whether  affiliated  or 
unaffiliated,  were  at  the  same  LOT. 

We  determined  that  differences 
existed  with  respect  to  selling  activities 
KSC  and  Kawahan  performed  in  making 
sales  to  these  two  types  of  customers. 
For  sales  to  end-users,  KSC  and 
Kawahan's  level  of  involvement  for  all 
twelve  selling  activities  was  high, 
whereas,  for  sales  to  trading  companies 
(either  affiliated  or  unaffiliated),  KSC 
and  Kawahan's  level  of  involvement 
was  in  only  nine  selling  activities  for 
the  affiliated  trading  company  and 
eleven  selling  activities  for  the 
imaffiliated  trading  companies,  as  noted 
above.  In  addition,  of  these  nine  selling 
activities  that  KSC  and  Kawahan  was 
involved  in  for  its  affiliated  trading 
company,  KSC  and  Kawahan's  level  of 
involvement  was  low  for  eight  selling 
activities.  Finally,  of  the  eleven  selling 
activities  that  KSC  and  Kawahan  was 
involved  in  for  its  imaffiliated  trading 
companies,  KSC  and  Kawahan's  level  of 
involvement  was  low  for  seven  selling 
activities. 

Based  on  the  different  points  in  the 
chain  of  distribution  and  the  differences 
in  selling  functions  between  the  trading 
companies  and  the  end-users,  the 
Department  preliminarily  finds  that  two 
levels  of  trade  exist  for  KSC's  sales  in 
the  home  market.  Furthermore,  the  U.S. 
sales  were  at  the  same  LOT  as  KSC's 
home  market  sales  to  trading 
companies. 

The  Department  then  checked  to 
determine  whether  a  pattern  of 
consistent  price  differences  existed 
between  the  two  home  market  levels  of 
trade.  The  Department  found  that  no 
pattern  of  consistent  price  differences 
existed  between  the  home  market  LOTs 
by  running  a  pattern  of  price  difference 
SAS  program.  Therefore,  we  did  not 
adjust  NV  to  accoimt  for  any  differences 
in  LOT.  For  a  further  discussion  of  the 
Department's  LOT  analysis,  see  Analysis 
Memorandum:  Preliminary  Results  of 
the  Antidumping  Review  of  Corrosion- 
Resistant  Carbon  Steel  Flat  Products  for 


KSC  ("Analysis  Memo:  Preliminary 
Results  for  KSC")  (August  2, 1999). 

Date  of  Sale 

It  is  the  Department's  current  practice 
normally  to  use  the  invoice  date  as  the 
date  of  sale;  we  may,  however,  use  a 
date  other  than  the  invoice  date  if  we 
are  satisfied  that  a  different  date  better 
reflects  the  date  on  which  the  exporter 
or  producer  establishes  the  material 
terms  of  sale.  See  19  CFR  351.401(1)  (62 
FR  at  27411). 

NSC 

For  its  home  market  and  U.S.  sales, 
NSC  reported  the  date  of  shipment.  NSC 
stated  that  the  invoice/shipment  date 
best  reflects  the  date  on  which  the 
material  terms  of  sale  are  established, 
and  that  price  and/or  quantity  can  and 
do  change  between  order  confirmation 
date  and  invoice/shipment  date.  To 
ascertain  whether  NSC  accurately 
reported  the  date  of  sale,  the 
Department  requested  information 
concerning  the  nature  and  frequency  of 
price  and  quantity  changes  occurring 
between  the  date  of  order  confirmation 
and  date  of  invoice.  See  Supplemental 
Questionnaire  for  Section  A  (November 
13,  1998). 

In  its  December  11, 1998,  December 
29,  1998  and  February  18,  1999, 
responses,  NSC  indicated  that  there 
were  niunerous  instances  in  which  the 
essential  terms  of  sale  changed 
subsequent  to  the  confirmation  of  the 
original  orders  in  the  U.S.  and  home 
markets.  NSC  reported  the  percentage  of 
total  quantity  shipped  that  had  changes 
in  the  material  terms  of  sale  subsequent 
to  the  confirmation  of  original  orders  in 
the  U.S.  and  home  markets.  See 
December  11, 1998  Supplemental 
Response  at  p.  1;  Verification  Exhibit  1. 
Revised  Exhibit  SS-A5  of  the  February 
19, 1999  Supplemental  Response;  and 
Analysis  Memo:  Preliminary  Results  for 
AfSC(August2, 1999). 

At  verification,  we  examined  NSC's 
selling  practices  and  found  that  it 
records  sales  in  its  financial  records  by 
date  of  invoice/shipment.  We  reviewed 
several  sales  observations  for  which  the 
price  and  quantity  changed  subsequent 
to  the  original  order.  We  reviewed  and 
confirmed  the  accuracy  of  NSC's 
reported  percentage  of  the  number  of 
sales  that  had  material  changes  in  terms 
of  sale  subsequent  to  the  order 
confirmation.  We  are  satisfied  that  the 
date  of  invoice/shipment  best  reflects 
the  date  on  which  material  terms  of  sale 
were  established  for  NSC's  U.S.  and 
home  market  sales.  Therefore,  the 
Department  is  preliminarily  using  the 
dates  of  sales  reported  by  NSC. 
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KSC 

For  its  home  market  and  U.S.  sales. 
KSC  reported  the  date  of  invoice/ 
shipment  as  the  date  of  sale.  KSC  stated 
that  the  invoice/shipment  date  best 
reflects  the  date  on  which  the  material 
terms  of  sale  are  established  and  that 
price  and/or  quantity  can  and  do  change 
between  order  confirmation  date  and 
invoice/shipment  date.  To  ascertain 
whether  KSC  accurately  reported  the 
date  of  sale,  the  Department  requested 
information  concerning  the  nature  and 
frequency  of  price  and  quantity  changes 
occurring  between  the  date  of  order 
confirmation  and  date  of  invoice.  See 
Supplemental  Questionnaire  for  Section 
A  dated  November  13. 1998. 

In  its  December  4, 1998  and  Mumh  22, 
1999  supplemental  questionnaire 
responses.  KSC  indicated  that  there 
woe  numOTOUs  instances  in  whidi 
material  terms  of  sales,  such  as  price 
and  quantity,  changed  subsequent  to  the 
confirmation  of  the  original  orders  in 
the  U.S.  and  home  markets.  KSC 
reported  the  percentages  of  orders 
which  had  a  change  in  the  material 
t«ms  of  sale  after  the  order 
confirmation  date  (see  KSC's  March  22, 
1999  Supplemental  Questionnaire 
Response  at  p.  6-7)  and  the  percentages 
of  home  market  sales  of  subject 
merchandise  that  were  revised  after 
shipment  {Id.  at  pp.  9-10;  Sales 
Verification  Exhibit  ("SVE")  37).  As  this 
involves  proprietary  information,  see 
Analysis  Memo:  Preliminary  Results  for 
JCSC  (August  2. 1999). 

At  verification,  we  examined  KSC's 
selling  practices  and  foimd  that  KSC 
records  sales  in  its  financial  records  by 
date  of  invoice/shipment.  We  reviewed 
several  sales  observations  for  which  the 
price  and  qiiantity  changed  subsequent 
to  the  original  order.  We  reviewed  and 
confirmed  the  accuracy  of  KSC's 
reported  percentage  of  the  number  of 
sales  that  had  material  changes  in  terms 
subsequent  to  the  order  confirmation. 
We  are  satisfied  that  the  date  of  invoice/ 
shipment  best  reflects  the  date  on  which 
material  terms  of  sales  were  established 
for  KSC's  U.S.  and  home  market  sales. 
Therefore,  the  Department  is 
preliminarily  using  the  dates  of  sales 
reported  by  KSC. 

United  States  Price 

For  calculation  of  the  price  to  the 
United  States,  we  used  EP  because  the 
subject  merchandise  was  sold  prior  to 
importation,  directly  or  indirectly  to  the 
first  unaffiliated  purchaser  in  the  United 
States  and  CEP  was  not  otherwise 
warranted. 


NSC 

The  Department  calculated  EP  for 
NSC  based  on  packed,  prepaid  or 
delivered  prices  to  customers  in  the 
United  States.  We  made  adjustments  to 
the  starting  price,  net  of  billing 
adjustments,  for  movement  expenses 
(foreign  and  U.S.  movement,  brokerage 
and  handling,  and  U.S.  Customs  duties), 
in  accordance  with  section  772(c)(2)  of 
the  Act. 

KSC 

The  Department  calculated  EP  for 
KSC  based  on  packed,  prepaid  or 
delivered  prices  to  customos  in  the 
United  States.  We  made  adjxistments  to 
the  starting  price,  net  of  billing 
adjustments,  for  movement  expenses 
(foreign  and  U.S.  movement,  brokerage 
and  handling,  and  U.S.  Customs  duties), 
in  accordance  with  section  772(c)(2)  of 
the  Act. 

Normal  Value 

After  testing  home  market  viability 
and  whether  home  market  sales  were 
made  at  prices  that  were  below  the  cost 
of  production,  we  calculated  NV  as 
noted  in  the  "Price-to-Price 
Comparisons"  and  "Price-to-CV 
Comparison"  sections  of  this  notice.  In 
addition,  in  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act.  where 
possible,  we  based  NV  on  sales  at  the 
same  level  of  trade  ("LOT")  as  the  U.S. 
price.  See  the  Level  of  Trade  section 
above. 

A.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  [i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
voliune  of  U.S.  sales),  we  compared 
each  respondent's  voliune  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Since 
each  respondent's  aggregate  voliune  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for 
both  respondents.  Therefore,  we  have 
based  NV  on  home  market  sales  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade. 

B.  Arm's  Length  Test 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's  length 
prices  (if  any)  were  excluded  from  oiu 
analysis  because  we  considered  them  to 


be  outside  the  ordinary  coiuse  of  trade. 
See  19  CFR  651.102.  To  test  whether 
these  sales  were  made  at  arm's  length 
prices  for  each  company,  we  compared, 
on  a  model-specific  basis,  the  prices  of 
sales  to  affiliated  and  unaffiliated 
customers  net  of  all  applicable 
discounts,  rebates,  billing  adjustments, 
movement  charges,  direct  selling 
expenses,  and  packing.  Where,  for  the 
tested  models  of  subject  merchandise, 
prices  to  the  affiliated  party  were  on 
average  99.5  percent  or  more  of  the 
price  to  unaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length  and 
used  those  sales  in  determining  NV.  See 
19  CFR  351.403(c).  In  instances  where 
no  price  ratio  could  be  constructed  for 
an  affiliated  customer  because  identical 
merchandise  was  not  sold  to 
unaffiliated  customers,  we  were  imable 
to  determine  that  these  sales  were  made 
at  arm's  length  prices  and,  therefore, 
excluded  them  from  oiu-  LTFV  analysis. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina.  58  FR  37062.  37077 
Quly  9. 1993).  Where  the  exclusion  of 
such  sales  eliminated  all  sales  of  the 
most  appropriate  comparison  product, 
we  made  a  comparison  to  the  next  most 
similar  product. 

C.  Downstream  Sales 

Pursuant  to  section  351.403  o^the 
Department's  regulations,  the 
Department  does  not  normally  require 
the  reporting  of  downstream  sales  if 
total  sales  of  the  foreign  like  product  by 
a  firm  to  all  affiliated  customers  account 
for  five  percent  or  less  of  the  firm's  total 
sales  of  the  foreign  like  product.  The 
questions  concerning  the  reporting  of 
downstream  sales  are  complicated,  and 
the  resolution  of  such  questions 
depends  on  a  number  of  considerations, 
including  the  nature  of  the  merchandise 
sold  to  and  by  the  affiliate,  the  volume 
of  sales  to  the  affiliate,  the  levels  of 
trade  involved,  and  whether  sales  to 
affiliates  were  made  at  arm's  length.  Id. 
In  addition,  the  Department  normally 
will  not  require  the  respondent  to  report 
the  affiliate's  downstream  sales  imless 
the  sales  to  the  affiliate  fail  the  arm's 
length  test.  Id.  The  Department  believes 
that  imposing  the  burden  of  reporting 
small  numbers  of  downstream  sales 
often  is  not  warranted,  and  that  the 
acciuacy  of  determinations  generally  is 
not  compromised  by  the  absence  of  such 
sales.  Id. 

As  discussed  below,  after  examining 
the  data  placed  on  the  record,  the 
Department  has  preliminarily 
determined  that  for  both  NSC  and 
Kawasaki,  there  are  siiffident  matches 
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of !  ales  in  the  home  market,  and  that  the 
downstream  sales  in  question  account 
fov  less  than  five  percent  of  each  firm's 
to^  home  market  sales  of  subject 
merchandise.  Thus,  for  piuposes  of 
th0^  preliminary  results,  the 
Department  has  allowed  this  limited 
re^rting  for  downstream  sales  since  we 
fo^d  adequate  home  market  matches  to 
U.l3.  sales. 


its  response  to  the  questioimaire, 
N^C  stated  that  it  was  unable  to  collect 
salas  data  from  all  affiliated  resellers. 
See  Questionnaire  Response,  dated 
DcK^ember  8. 1998  at  p.  B-5.  (As  this 
involves  proprietary  information,  see 
Analysis  Memo:  Preliminary  Results  for 
NSC,  August  2, 1999.)  Thus,  NSC  only 
reported  sales  by  one  affiliated  reseller. 
Id,  trhe  Department  requested  that  NSC 
further  explain  its  selection 
methodology  for  reporting  sales  by 
affiliated  resellers.  See  Second 
Supplemental  Questionnaire  dated 
Nt^rember  13, 1998  at  p.  1.  NSC 
elaborated  concerning  its  inability  to 
report  sales,  its  methodology  in 
reporting  certain  transactions  and  the 
imfiact  of  reporting  resales  on  the 
dumping  margin.  See  Second 
Si^^plemental  Questionnaire  Response 
December  11, 1998  at  pp.  4-5. 
d  on  these  responses,  for  the 
iminary  results,  we  have  used  the 
as  provided  by  NSC  for  the 
piuposes  of  establishing  NV. 

KSC  stated  that  it  was  not  able  to 
replort  all  affiliated  downstream  sales 
information,  because  neither  KSC  nor  its 
affiliates  maintain  the  necessary 
information.  See  KSC's  March  22, 1999 
Supplemental  Response,  page  21.  As 
reported  by  KSC,  KSC/Kawahan  sells  to 
Kafrasho  Corporation  ("Kawasho"), 
who  then  sells  the  product  to  affiliated 
processors/distributors.  At  verification, 
w^iexamined  dociunentation  for  these 
transactions.  However,  as  reported  by 
K$C,  when  the  affiliated  processor/ 
di^^butor  sells  the  merchandise  back  to 
K^Washo  (after  further  processing  the 
m^tchandise),  most  ofihe  affiliated 
prbcessors/distributors  do  not  maintain 
information  to  link  these  sales  to  the 
prior  purchases  from  Kawasho.  Thus, 
KSC  provided  limited  downstream  sales 
made  by  its  affiliated  reseller,  Kawasho 
(specifically,  KSC  reported  downstream 
saJis  for  only  one  of  Kawasho's 
affiliated  processors/distributors);  and 
reported  sales  made  by  Kawahan  (itself 
a  producer  of  subject  merchandise 
affiliated  with  KSC)  to  its  affiliates  and 
n0il-affiliates,  but  did  not  report 
Kd'  vahan's  affiliates'  sales  to  its 


downstream  customers.  KSC  was  unable 
to  report  Kawahan's  affiliates'  sales  to 
its  downstream  customers  because 
Kawahan  cannot  recover  any  product 
characteristic  data  to  link  its  affiliates' 
sales  to  Kawahan's  sale  to  its  affiUates. 
In  addition,  one  of  Kawahan's  affiliated 
customers  refused  to  provide  its 
downstream  sales  data,  despite 
Kawahan's  request.  At  verification,  we 
examined  KSC's  ability  to  report  the 
sales  from  affiliates  of  Kawahan  and 
Kawasho.  See  Sales  Verification  Report 
for  additional  information.  We  also 
reviewed,  at  verification,  Kawasaki's 
claim  that  Kawasho's  total  sales  of  KSC- 
and  Kawahan-produced  subject 
merchandise  to  affiliated  resellers  are 
less  than  five  percent  of  total  home 
market  sales,  as  stated  in  KSC's  October 
28, 1998,  section  A  response,  page  A- 
3.  We  found  no  discrepancies.  See  SVE 
31,  Analysis  of  Kawasho's  Sales  to 
Affiliated  Resellers.  Because  this  issue 
includes  proprietary  information,  see 
Analysis  Memo:  Preliminary  Results  for 
KSC  for  further  discussion.  Based  on 
these  responses,  for  the  preliminary 
results,  we  have  used  the  data  as 
provided  by  KSC  for  the  purposes  of 
establishing  NV. 

D.  Cost  of  Production  (COP)  Analysis 

For  the  class  or  kind  of  merchandise 
under  review,  the  Department 
disregarded  sales  below  the  cost  of 
production  ("COP")  in  the  last 
completed  review  as  of  the  date  of  the 
issuance  of  the  antidumping 
questionnaire  for  NSC  [Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  Final  Results  of  Antidumping 
Duty  Administrative  Review,  64  FR 
12951  (Mar  16, 1999)  and  for  Kawasaki 
[Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Japan:(see 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products,  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products,  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Japan:  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value),  58  FR  37154  Ouly  9, 1993)). 
We  therefore  had  reasonable  grounds  to 
believe  or  suspect,  pursuant  to  section 
773(b)(2)(A)(ii)  of  the  Act,  that  sales  of 
the  foreign  like  product  under 
consideration  for  the  determination  of 
NV  in  this  review  may  have  been  made 
at  prices  below  the  COP.  Pursuant  to 
section  773(b)(1)  of  the  Act,  we  initiated 
COP  investigations  of  sales  by 
respondents  in  the  home  market. 

1.  Calculation  of  COP 

We  compared  each  respondent's  sales 
of  the  foreign  like  product  in  the  home 
market  with  each  respondent's  model- 
specific  COP  figure  for  the  POR.  In 


accordance  with  section  773(b)(3)  of  the 
Act,  we  calculated  each  respondent's 
COP  based  on  the  sum  of  the  costs  of 
materials  and  fabrication  employed  in 
producing  the  foreign  like  product  plus 
SG&A  expenses  and  all  costs  and 
expenses  incidental  to  placing  the 
foreign  like  product  in  condition  packed 
and  ready  for  shipment.  In  our  COP 
analysis,  we  used  each  respondent's 
home  market  sales  and  COP  information 
provided  in  its  questionnaire  responses, 
with  the  following  exceptions.  First, 
where  KSC  reported  more  than  one  cost 
for  the  same  CONNUM,  we  calculated  a 
single  weighted-average  cost  for  each 
CONNUM  using  the  reported 
production  quantities.  Second,  we 
revised  variable  cost  of  manufactiuing 
because  KSC  double  counted  labor 
costs.  Third,  we  revised  KSC's  financial 
expense  rate.  See  Analysis  Memo: 
Preliminary  Results  for  KSC  for  further 
information. 

2.  Test  of  Home  Market  Prices 

After  calculating  each  respondent's 
COP,  we  tested  whether  home  market 
sales  of  subject  merchandise  were  made 
at  prices  below  COP  and,  if  so,  whether 
the  below-cost  sales  were  made  within 
an  extended  period  of  time  in 
substantial  quantities  and  at  prices  that 
did  not  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time. 
Because  each  individual  price  was 
compared  to  the  POR  average  COP,  any 
.sales  that  were  below  cost  were  also  not 
at  prices  which  permitted  cost  recovery 
within  a  reasonable  period  of  time.  We 
compared  model-specific  COPs  to  the 
reported  home  market  prices  less  any 
applicable  movement  charges, 
discounts,  and  rebates. 

3.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  model 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
model  because  the  below-cost  sales 
were  not  made  in  substantial  quantities 
within  an  extended  period  of  time. 
Where  20  percent  or  more  of  a 
respondent's  sales  of  a  given  model 
during  the  POR  were  at  prices  less  than 
the  weighted-average  COPs  for  the  POR, 
we  disregarded  the  below-cost  sales 
because  they  were  made  within  an 
extended  period  of  time  in  substantial 
quantities  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Act.  and  were 
at  prices  which  would  not  permit 
-recovery  of  all  costs  within  a  reasonable 
period  of  time  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 


Fedtral  Register /Vol.  64,  No.  157 /Monday,  Av^;ust  16,  1999 /Notices 


4.  Calculati(HiofCV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calailated  CV  based  on 
the  sum  of  respondent's  cost  of 
materials,  fabrication,  SG&A,  including 
interest  expenses,  and  profit.  We 
calculated  the  COP  included  in  the 
calculation  of  CV  as  noted  above,  in  the 
"Calculation  of  COP"  section  of  the 
notice.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country. 

Price-to-Prioe  Comparisons 

NSC 

For  those  models  for  which  there  was 
a  sufficient  quantity  of  sales  at  prices 
above  COP,  we  based  NV  on  home 
market  prices  to  unaffiliated  purchasers, 
as  well  as  affiliated  purchasers  passing 
the  arm's  length  test,  in  accorduice  with 
19  CFR  351.403.  Home  mariiet  prices 
were  based  on  the  packed,  ex-factory  or 
delivered  prices  to  unaffiliated 
purchasers  in  the  home  market. 

We  calculated  the  starting  price  net  of 
discounts,  and  other  sales  adjustments, 
where  applicable.  We  made 
adjustments,  where  applicable,  for 
packing  and  movement  expenses  in 
accordimce  with  sections  773(a)^(^A) 
and  (B)  of  the  Act.  We  also  mad6 
adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act  and  for  differences  in 
circumstances  of  sale  ("COS")  in 
accordance  with  773(a)(6)(C)(iii)  of  the 
Act  and  19  CFR  351.410.  For 
comparison  to  EP,  we  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses  (credit,  royalties, 
discounts,  and  warranty  expenses, 
where  applicable)  and  adding  U.S. 
direct  selling  expenses  (credit,  warranty, 
royalties,  and  discounts,  where 
applicable). 

KSC 

For  those  models  for  which  there  was 
a  sufficient  quantity  of  sales  at  prices  at 
or  above  COP,  we  based  NV  on  home 
market  prices  to  unaffiliated  purchasers, 
as  well  as  affiliated  purchasers  passing 
the  arm's  length  test,  in  accordance  with 
19  CFR  351.403.  Home  market  prices 
were  based  on  the  packed,  ex-factory  or 
delivered  prices  to  unaffiliated 
purchasers  in  the  home  market. 

We  calculated  the  starting  price  net  of 
billing  adjustments  and  rebates,  where 
applicable.  We  made  adjustments, 


where  applicable,  for  packing  and 
movement  expenses  in  accordance  with 
sections  773(a)(6)(A)  and  (B)  of  the  Act. 
We  also  made  adjustments  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a){6)(C)(ii)  of  the  Act  and  for 
.differences  in  circumstances  of  sale 
("COS")  in  accordance  with 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
351.410.  For  comparison  to  EP,  we 
made  COS  adjustments  by  deducting 
home  market  direct  selling  expenses 
(credit,  advertising,  royalties,  technical 
service,  and  warranty  expenses,  where 
applicable)  and  adding  U.S.  direct 
selling  expenses  (credit,  and  advertising 
expenses,  where  applicable). 

Price-to-CV  Comparisoiis 

For  price-to-CV  comparisons,  if 
necessary,  we  made  adjustments  to  CV 
in  accordance  with  section  773(a)(8)  of 
the  Act. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  for  NSC  and 
KSC,  for  the  period  August  1, 1997 
through  July  31, 1998,  to  'oe  as  follows: 


Manu- 
facturer/ 
exporter 

Time  period 

Margin 
(percent) 

NSC  .... 
KSC  .... 

08/01/97-07/31/98 
08/01/97-07/31/98 

2.48 
1.32 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  37 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter.  Case  briefs 
bom  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  those  briefs,  may  be  filed  not  later 
than  35  days  after  the  date  of 
publication  of  this  notice.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  its  analysis  of  issues  raised  in 
the  case  and  rebuttal  briefs,  not  later 
than  120  days  after  the  date  of 
publication  of  this  notice. 

Upon  issuance  of  the  final  results  of 
review,  the  Department  shall  determine, 
and  the  U.S.  Customs  Service  shall 
assess,  antidiunping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b),  we  calcidated  an 
importer-specific  ad  valorem  duty 
assessment  rate  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 


calculated  for  the  examined  sales  to  the 
total  customs  value  of  the  sales  used  to 
calculate  those  duties.  This  rate  will  be 
assessed  uniformly  on  all  entries  of  that 
particular  importer  during  the  FOR. 

Fiulhermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  bom  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)  of  the  Act:  (1)  the  cash  deposit 
rate  for  NSC  and  KSC  will  be  that 
established  in  the  final  results  of  review 
(except  that  if  the  rate  is  zero  or  de 
minimis,  i.e.,  less  than  0.5  percent,  no 
cash  deposit  rate  will  be  required  for 
that  company);  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  w^ill  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  previous  review,  or  the 
original  less  than  fair  value  ("LTFV") 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  (4)  the  cash  deposit  rate 
for  all  other  manu&cturers  or  exporters 
will  continue  to  be  ibe  "all  others"  rate 
of  40.19  percent,  established  in  the 
LTFV  investigation  for  corrosion- 
resistant  steel  products  from  Japan  [see 
Final  Determination,  58  FR  37154  (July 
9, 1993)).  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidimiping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  results  of  the  administrative 
review  are  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)oftheAct. 

Dated:  August  9, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-21200  Filed  8-13-99;  8:45  am] 
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Df  t>ARTMENT  OF  COMMERCE 

lni#mational  Trade  Administration 
[<4>28-8l21 

in  Hot-Rollad  LMd  and  Bismuth 
Stael  Products  From  Germany: 
of  Termination  of 
intervailing  Duty  Administrative 

AQtNCY:  Import  Administration, 
International  Trade  Adniinistration, 
Department  of  Commerce. 
EF^CnVE  DATE:  August  16,  1999. 
SUMMARY:  On  April  24.  1998,  the 
Lartment  of  Commerce  (the 
^artment)  published  in  the  Federal 
Register  a  notice  (63  FR  20378) 
announcing  the  initiation  of  an 
adpiinistrative  review  of  the 
countervailing  duty  order  on  certain 
hoiti-rolled  lead  and  bismuth  carbon  steel 
products  from  Germany,  covering  the 
lod  [anuary  1, 1997  through 
iember  31, 1997.  Because  the  sole 
bondent  company  did  not  export  any 
lect  merchandise  to  the  United 
ies  during  the  period  of 
adt^iinistrative  review,  the  Department 
is  ttow  terminating  this  administrative 
reyiew. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roliert  Copyak,  Office  of  AD/CVD 
Enforcement  VI,  Import  Administration, 
U.p.  Department  of  Commerce,  14th 
StWet  and  Constitution  Avenue,  NW, 
Wwhington,  DC  20230.  telephone:  (202) 
48&-4136. 

SUPPLEMENTARY  INFORMATION: 
Apelicable  Statute 

tmless  otherwise  indicated,  all 
cit^ions  to  the  statute  are  references  to 
th^  (provisions  of  the  Tariff  Act  of  1930, 
as  atnended  by  the  Uruguay  Round 
Ag^ments  Act  (URAA)  effective 
Jaiiaary  1, 1995  (the  Act).  All  citations 
to  the  Department's  regulations 
reffetence  19  CFR  Part  351(April  1998). 

'  ^ss  otherwise  indicated. 

und 

March  22, 1993,  the  Department 
lished  in  the  Federal  Re^ster  (58 
15325)  the  coimtervailing  duty  order 
9rtain  hot-rolled  lead  and  bismuth 
)n  steel  products  firom  Germany.  Qp 

11, 1998,  the  Department 
lished  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (63 
FR  11868)  of  this  countervailing  duty 
order.  We  received  a  timely  request  for 
re^iiaw  from  Saarstahl  AG  (Saarstahl), 
the|  sole  respondent  company  to  this 
proceeding.  On  April  24. 1998,  we 
ini^ated  the  review,  covering  the  period 
Janjiiaiy  1, 1997  through  December  31, 


1997  (63  FR  20378).  In  accordance  with 
19  CFR  351.213(b).  this  revifew  covered 
only  those  producers  or  exporters  for 
which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covered  Saarstahl. 

On  November  19. 1998,  we  extended 
the  period  for  completion  of  the 
preliminary  results  pursuant  to  section 
751(a)(3)  of  the  Tariff  Act  of  1930.  as 
amended.  See  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from 
Germany:  Extension  of  the  Time  Limit 
for  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (63  FR  64235).  On  April  7. 1999. 
we  published  our  preliminary  results  of 
administrative  review.  See  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  Germany:  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review  (64  FR  16915). 
Subsequently,  based  on  a  request  by 
Inland  Steel  Bar  Company  and  USS/ 
KOBE  Steel  Co.  (petitioners),  we 
conducted  verification  of  the 
questionnaire  responses  submitted. 

Termination  of  Review 

At  verification,  we  discovered  that 
Saarstahl  misreported  that  it  had 
exported  subject  merchandise  to  the 
United  States  during  1997.  We  verified 
that  the  company  did  not  have  any 
exports  of  subject  merchandise  to  the 
United  States  during  the  period  of 
review.  Therefore,  pursuant  to  section 
351.213(d)(3)  of  the  Department's 
regulations,  the  Department  is 
terminating  this  administrative  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulations.  Timely 
Mrritten  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  section 
751(a)(1)  of  tile  Act. 

Dated:  August  3, 1999. 
Rolwrt  S.  LaRussa. 

Assistant  Secretary  for  Import 

A  dministration . 

[FR  Doc.  99-21199  Filed  8-13-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
intemationai  Trade  Administration 

[C-47S-819] 

Certain  Pasta  From  Italy:  Hnal  Results 
of  the  Second  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  April  12,  1999.  tiie 
Department  of  Commerce  published  in 
the  Federal  Register  its  preliminary 
results  of  the  second  administrative 
review  of  the  counterv'ailiag  duty  crdsr 
on  certain  pasta  from  Italy  for  the  period 
January  1. 1997  through  December  31, 
1997.  For  information  on  the  net 
subsidy  for  each  reviewed  company,  as 
well  as  for  all  non-reviewed  companies, 
~  see  the  Final  Results  of  Review  section 
of  this  notice.  We  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Final  Results  of  Review  section  of  this 
notice. 

EFFECTIVE  DATE:  August  16. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane,  Sally  Hastings  or  Suresh 
Maniam.  AD/CVD  Enforcement.  Group 
I.  Office  1.  Import  Administration.  U.S. 
Department  of  Commerce.  Room  1780, 
14th  Street  and  Constitution  Avenue. 
N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-2815, 482-3464  or 
482-0176.  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all  \ 

citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  effective 
January  1. 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  regulations  codified  at  19  CFR 
351  (1998). 

Background 

On  July  24, 1996.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (61  FR  38544) 
the  countervailing  duty  order  on  certain 
pasta  from  Italy. 

In  accordance  with  19  CFR 
351.213(b),  this  review  of  the  order 
covers  the  producers  or  exporters  of  the 
subject  merchandise  for  which  a  review 
was  specifically  requested.  Th^y  rue: 
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Audisio  Industrie  Alimentari  S.p.  A 
("Audisio"):  the  affiliated  companies 
Delverde  SrL.  Industrie  Alimentari  di 
Capitanata  SrL,  Sangralimenti  SrL,  and 
Pietro  Rotunno  SrL  ("Delverde/ 
Tamma"):  Pastifido  Fabianelli  S.p.A. 
("Fabianelli");  and  Pastifido  Riscossa 
F.lli  Mastromauro  SrL  ("Riscossa").  The 
petitioners  in  this  review  are  Borden, 
Inc.,  Hershey  Foods  Corp.  and  Gooch 
Foods,  Inc.  This  review  covers  25 
programs. 

Since  the  publication  of  the 
preliminary  results  of  the  second 
administrative  review  of  the 
countCTvailing  duty  order  on  certain 
pasta  firom  Italy  on  April  12, 1999  (See 
Certain  Pasta  from  Italy:  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review  (64  FR 17618) 
{Pteliminaiy  Results),  the  following 
events  have  occurred.  On  May  4. 1999, 
we  issued  supplementary 
questionnaires  to  the  Government  of 
Italy  ("GOI").  the  European  Union 
("EU").  and  the  Government  of  the 
Piedmont  Region.  We  received 
responses  to  these  questionnaires  on 
May  20, 1999.  From  May  24  throiigh 
May  28, 1999,  we  verified  the 
questionnaire  responses  of  Audisio  and 
Fabianelli.  On  May  12, 1999,  Riscossa 
submitted  its  case  brief.  On  June  22, 
1999,  petitioners  and  respondents 
Delverde/Tamma  submitted  case  brie£s. 
Respondents  Audisio,  Delverde/Tamma, 
and  Fabianelli  and  petitioners  filed 
rebuttal  briefs  on  May  29, 1999.  The 
Department  did  not  conduct  a  hearing 
in  this  review  because  none  was 
requested. 

Scope  of  Review 

The  merchandise  under  review 
consists  of  certain  non-egg  dry  pasta  in 
packages  of  five  pounds  (or  2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refirigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  Mdth  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white.  Also  exduded  are  imports  of 
organic  pasta  from  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  the  Assodazione 
Marchigiana  Agricoltura  Biologica 


("AMAB"),  by  Bioagricoop  Scrl,  or  by 
QC&I  International  Services. 

The  merchandise  imder  review  is 
currently  dassifiable  und«-  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 

Scope  Rnlingi 

The  Department  has  issued  the 
following  scope  rulings  to  date: 

(1)  On  August  25, 1997,  the 
Department  issued  a  scope  ruling  that 
miUticolored  pasta,  imported  in  kitchen 
display  bottles  of  decorative  glass  that 
are  sealed  with  cork  or  paraffin  and 
bound  with  raffia,  is  excluded  from  the 
scope  of  the  antidumping  and 
cotmtervailing  duty  orders.  See 
Memorandum  from  Edward  Easton  to 
Richard  Moreland,  dated  August  25, 
1997. 

(2)  On  July  30, 1998,  the  Department 
issued  a  scope  ruling,  finding  that 
multipacks  consisting  of  six  one-pound 
packages  of  pasta  that  are  shrink- 
wrapped  into  a  single  package  are 
within  the  scope  of  the  antidiunping 
and  countervailing  duty  orders.  See 
letter  from  Susan  H.  Kuhbach,  Acting 
Deputy  Assistant  Secretary  for  Import 
Administration,  to  Barbara  P.  Sidari, 
Vice  President,  Joseph  A.  Sidari 
Company,  Inc.,  dated  Jiily  30, 1998. 

(3)  On  Odober  26, 1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  may  be 
within  the  scope  of  the  antidiunping 
and  countervailing  duty  orders.  On  May 
24, 1999  we  issued  a  final  scope  ruling 
finding  that  pasta  in  packages  weighing 
or  labeled  up  to  (and  including)  five 
pounds  four  ounces  is  within  the  scope 
of  the  antidumping  and  countervailing 
duty  orders.  See  Memorandum  from 
John  Brinkmann  to  Richard  Moreland, 
dated  May  24, 1999. 

Period  of  Review 

The  period  of  review  (POR)  for  which 
we  are  measuring  subsidies  is  from 
January  1, 1997  through  December  31, 
1997. 

Subsidies  Valuation  Information 

Benchmarks  for  Long-term  Loans  and 
Discount  Rates:  The  companies  under 
review  did  not  take  out  any  long-term, 
fixed-rate,  lira-denominated  loans  or 
other  debt  obligations  which  could  be 
used  as  benchmarks  in  any  of  the  years 
in  which  grants  were  received  or 
government  loans  under  review  were 
given.  Therefore,  we  used  the  Bank  of 


Italy  reference  rate,  adjusted  upward  to 
refled  the  mark-up  an  Italian 
commercial  bank  would  charge  a 
corporate  customer,  as  the  benchmark 
interest  rate  for  long-term  loans  and  as 
the  discoimt  rate  for  years  prior  to  1995. 
For  the  years  1995  through  1997,  we 
used  the  Italian  Bankers  Assodation 
("ABI")  interest  rate  increased  by  the 
average  spread  charged  by  banks  on 
loans  to  commercial  customers  plus  an 
amoimt  for  bank  charges.  For  a  further 
discussion  of  the  interest  rates  used  in 
these  final  results,  see  Memorandum  to 
File  from  Team,  "Calculation 
Memorandiun  for  Final  Resiilts — 
Interest  Rates,"  dated  July  31, 1999. 

Allocation  Period:  In  British  Steel  pic. 
V.  United  States.  879  F.Supp.  1254, 
1289  (Crr  1995)  ("British  Steel  I"),  the 
U.S.  Court  of  International  Trade  (the 
Court)  ruled  against  the  allocation 
methodology  for  non-recurring 
subsidies  that  the  Department  had 
employed  for  the  past  decade,  which 
was  articulated  in  the  General  Issues 
Appendix,  appended  to  the  Final 
Countervailing  Duty  Determination; 
Certain  Steel  Products  from  Austria,  58 
FR  37225  (July  9, 1993)  ["GIA").  In 
accordance  with  the  Court's  remand 
order,  the  Department  determined  that 
the  most  reasonable  method  of  deriving 
the  allocation  period  for  non-reciuring 
subsidies  is  a  company-spedfic  average 
useful  life  ("AUL")  of  non-renewable 
physical  assets.  This  remand 
determination  was  affirmed  by  the  Court 
on  June  4, 1996.  See  British  Steel  pic  v. 
United  States.  929  F.Supp  426,  439  (CTT 
1996)  ("British  Steel  IF').  Accordingly, 
the  liepartment  has  applied  this  method 
to  those  non-recurring  subsidies  that 
were  not  countervailed  in  the  original 
investigation. 

For  non-recmring  subsidies  received 
prior  to  the  POR  and  which  have 
already  been  countervailed  based  on  an 
allocation  period  established  in  the 
investigation,  it  is  neither  reasonable 
nor  practicable  to  reallocate  those 
subsidies  over  a  difierent  period  of  time. 
Therefore,  for  purposes  of  these  final 
results,  the  Department  is  using  the 
original  allocation  period  assigned  to 
each  non-recxuTing  subsidy 
countervailed  in  the  original 
investigation  on  the  basis  of  the 
allocation  period  established  in  the 
original  investigation.  This  conforms 
with  o\ii  approach  in  Certain  Carbon 
Steel  Products  from  Sweden;  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  62  FR  16549 
(April  7,  1997). 

For  non-recurring  subsidies  not 
countervailed  in  the  original 
investigation,  each  company  under 
review  submitted  an  AUL  calculation 
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b{  ied  on  depreciation  and  asset  values 
of  productive  assets  reported  in  its 
fi]  ikncial  statements.  Each  company's 
AUL  was  derived  by  dividing  the  sum 
oi  average  gross  book  value  of 
depreciable  fixed  assets  over  the  past 
ten  years  by  the  average  depreciation 
ch^es  over  this  period.  We  found  this 
cajlbulation  to  be  reasonable  and 
cdmsistent  with  oiur  company-specific 
AUL  objective.  We  have  used  these 
cidated  AULs  for  the  allocation 
p^tiod  for  non-recurring  subsidies  not 
cc|i|ntervailed  in  the  original 
yjestigation. 

I  in  Ownership 

e  of  the  companies  under  review, 
verde,  purchased  an  existing  pasta 
ory  bom  an  unrelated  party.  The 
pMyious  owner  of  the  purchased  factor}' 
m  d  received  non-reciuring 
CO  I  intervailable  subsidies  prior  to  the 
tn  t:  isfer  of  ownership,  which  took  place 
in    991. 

yy^e  have  calculated  the  amount  of  the 
pnbr  subsidies  that  passed  through  to 
D^lverde  with  the  acquisition  of  the 
factory,  following  the  spin-off 
methodology  described  in  the 
R*!  tructuring  section  of  the  GIA,  58  FR 
atp  7265.  (For  further  discussion,  see 
Cq]  nment  4  below.) 

tiated  Parties 
the  present  review,  we  have 
'  ed  several  affiliated  companies 
the  meaning  of  section  771(33) 
16  Act)  whose  relationship  may  be 
cient  to  warrant  treatment  as  a 
e  company.  In  the  countervailing 
duty  questionnaire,  consistent  with  our 
pajst  practice,  the  Department  defined 
coRipanies  as  sufficienUy  related  where 
od^  company  owns  20  percent  or  more 
of  t^e  other  company,  or  where 
coihpanies  prepare  consolidated 

rtcial  statements.  The  Department 
stated  that  companies  may  be 
considered  sufficienUy  related  where 
there  are  common  directors  or  one 

pany  performs  services  for  the  other 
pany.  According  to  the 
tionnaire,  such  companies  that 
luce  the  subject  merchandise  or  that 
[e  engaged  in  certain  financial 
actions  with  the  company  subject 
iview  are  required  to  respond, 
the  Preliminary  Results,  and 
consistent  with  our  determination  in 
Fipql  Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  ("Pasta") 
fatiki  Italy  61  FR  30288,  30290  (June  14, 
19  EJe)  (Pasta  from  Italy)  we  have  treated 
De  Ijverde  SrL,  Tamma  Ladustrie 
Aliinentari,  SrL,  Sangralimenti  SrL,  and 
Pioiro  Rotiumo,  SrL  as  a  single  company 
wi^  a  combined  rate.  We  did  not 
receive  any  comments  on  this  treatment 


fi'om  the  interested  parties,  and  our 
review  of  the  record  has  not  led  us  to 
change  this  determination. 

Analjrsis  of  Programs 

L  Programs  Previously  Determined  To 
Confer  Subsidies 

A.  Industrial  Development  Grants 

1.  Law  64/86  Benfits 

Delverde/Tamma  and  Riscossa 
benefitted  from  industrial  development 
grants  under  Law  64/86  diuing  the  FOR. 
In  the  Preliminary  Results  and  in  Pasta 
from  Italy,  we  found  that  this  program 
conferred  regionally  specific, 
coimtervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  interested  parties, 
siunmarized  below  in  Comment  5,  have 
not  led  us  to  change  our  findings  for 
Delverde/Tamma  and  Riscossa. 
Accordingly,  the  net  subsidies  for  this 
pipgram  have  not  changed  bom  the 
Preliminary  Results  and  are  as  follows: 
Delverde/Tamma  2.18  percent  ad 
valorem  and  Riscossa  0.74  percent  ad 
valorem. 

2.  Law  488/92  Benefits 

Delverde/Tamma  also  benefitted  bom 
industrial  development  grants  under 
Law  488/92  during  the  POR.  In  the 
Preliminary  Results,  we  foimd  that  this 
program  conferred  regionally  specific, 
countervailable  subsidies  on  the  subject 
merchandise.  We  did  not  receive  any 
conunents  on  this  program  fi'om 
interested  parties  and  our  review  of  the 
record  has  rwt  led  us  to  change  our 
findings  for  Delverde/Tamma. 
Accordingly,  the  net  subsidy  for  this 
program  has  not  changed  fi-om  the 
Preliminary  Results  and  is  as  follows: 
Delverde/Tanuna  0.23  percent  ad 
valorem. 

B.  Industrial  Development  Loans  Under 
Law  64/86 

Delverde/Tamma  received  industrial 
development  loans  with  interest 
contributions  fi'om  the  GOI.  In  the 
Preliminary  Results  and  Pasta  from 
Italy,  we  found  that  this  program 
conferred  countervailable  subsidies  on 
the  subject  merchandise.  We  did  not 
receive  any  comments  on  this  program 
fi'om  interested  parties  and  our  review 
of  the  record  has  not  led  us  to  change 
oiu°  findings  or  calculations  from  tl^ 
Preliminary  Results.  Accordingly,  the 
net  subsidy  for  this  program  remains 
unchanged  and  is  as  follows:  Delverde/ 
Tamma — 0.65  percent  ad  valorem. 


C.  Export  Maiiceting  Grants  Under  Law 
304/90 

Delverde/Tamma  received  a  grant 
under  this  program  for  a  market 
development  project  in  the  United 
States.  In  the  Preliminary  Results  and 
Pasta  frnm  Italy,  we  found  that  this 
program  conferred  coimtervailable 
subsidies  on  the  subject  merchandise. 
We  did  not  receive  any  comments  on 
this  program  fi'om  interested  parties  and 
our  review  of  the  record  has  not  led  us 
to  change  any  findings  or  calculations 
for  Delverde/Tanuna.  Accordingly,  the 
net  subsidy  for  this  program  remain 
imchanged  from  the  Preliminary  Results 
and  is  as  follows:  Delverde/Tamma — 
0.22  percent 

D.  Social  Security  Reductions  and 
Exemptions 

1.  Sgravi  Benefits 

Delverde/Tamma  and  Riscossa 
received  countervailable  social  security 
reductions  and  exemptions  during  the 
POR.  In  the  Preliminary  Results  and 
Pasta  frt>m  Italy,  we  found  that  this 
program  conferred  regionally-specific 
countervailable  subsidies  on  the  subject 
merchandise.  We  did  not  reoKve  any 
comments  on  this  program  from 
interested  parties  and  our  review  of  the 
record  has  not  led  us  to  change  any 
findings  or  calculations.  Accordingly, 
the  net  subsidies  for  this  program 
remain  unchanged  from  the  Preliminary 
Results  and  are  as  follows:  Delverde/ 
Tamma — 0.31  percent  ad  valorem  and 
Riscossa — 0.37  percent  ad  valorem. 

2.  Fiscalizzazione  Benefits 

Delverde/Tamma  and  Riscossa 
received  the  higher  levels  of 
fiscali^azione  deductions  available  to 
companies  located  in  the  Mezzogiomo 
during  the  POR.  In  the  Preliminary 
Results  and  Pasta  from  Italy,  we  found 
that  this  program  conferred  regionally- 
specific  coimtervailable  subsidies  on  the 
subject  merchandise.  We  did  not  receive 
any  comments  on  this  program  from 
interested  parties  and  our  review  of  the 
record  has  not  led  us  to  change  any 
findings  or  calculations.  Accordingly, 
the  net  subsidies  for  this  program 
remain  unchanged  from  the  Preliminary 
Results  and  are  as  follows:  Delverde/ 
Tamma — 0.07  percent  ad  valorem  and 
Riscossa — 0.21  percent  ad  valorem. 

3.  Law  407/90  Benefits 

Delverde/Tanuna  received  the  higher 
level  of  Law  407  deductions  available  to 
companies  located  in  the  \4ezzogiomo 
during  the  POR.  In  the  Preliminary 
Results  and  Pasta  from  Italy,  we  found 
that  this  program  conferred  regionally 
specific  countervailable  subsidies  on  the 


44492 


Fedraral  Register/ Vol.  64.  No.  157 /Monday,  August  16,  1999 /Notices 


subject  merchandise.  We  did  not  receive 
any  comments  on  this  program  from 
interested  parties  and  our  review  of  the 
record  has  not  led  us  to  change  our 
findings  or  calculations.  Accordingly, 
the  net  subsidies  for  this  program 
remains  unchanged  bom  the 
Preliminary  Results  and  are  as  follows: 
Delverde/Tamma — 0.00  percent  ad 
valorem. 

4.  Law  863  Benefits 

Delverde/Tamma  received  the  higher 
level  of  Law  863  deductions  available  to 
companies  located  in  the  Mezzogiomo 
during  the  POR.  In  the  Preliminary 
Results  and  Pasta  from  Italy,  we  found 
that  this  program  conferred  regionally 
specific  countervailable  subsidies  on  the 
subject  merchandise.  We  did  not  receive 
any  comments  on  this  program  from 
interested  parties  and  our  review  of  the 
record  has  not  led  us  to  change  our 
findings  or  calculations.  Accordingly, 
the  net  subsidy  for  this  program  remains 
unchanged  from  the  Preliininary  Results 
and  is  as  follows:  Delverde/Tamma  0.17 
percent  ad  valorem. 

E.  Remission  of  Taxes  on  Export  Credit 
Insurance  Under  Article  33  of  Law  227/ 
77 

Fabianelli  obtained  export  credit 
insurance  imder  this  program  for  its 
exports  to  the  United  States  and, 
therefore,  was  exempted  irom  the 
insurance  tax.  In  the  Preliminary  Results 
and  Pasta  from  Italy,  we  found  that  this 
program  conferred  countervailable 
subsidies  on  the  subject  merchandise. 
We  did  not  receive  any  comments  on 
this  program  from  interested  parties  and 
our  review  of  the  record  has  not  led  us 
to  change  our  findings  or  calculations. 
Accordingly,  the  net  subsidy  for  this 
program  remains  unchanged  bom  the 
Preliminary  Results  and  is  as  follows: 
Fabianelli — 0.03  percent  ad  valorem. 

P.  European  Social  Fund 

The  European  Social  Fund  ("ESF"), 
one  of  the  Structural  Funds  operated  by 
the  EU,  was  established  to  improve 
workers'  opportunities  throu^  training 
and  to  raise  workers'  standards  of  living 
throughout  the  European  Community  by 
increasing  their  employability.  There 
are  six  diffoent  objectives  identified  by 
the  Structural  Funds:  Objective  1  covers 
projects  located  in  imderideveloped 
regions.  Objective  2  addresses  areas  in 
industrial  decline.  Objective  3  relates  to 
the  ranployment  of  persons  under  25, 
Objective  4  funds  training  for  employees 
in  companies  undergoing  restructuring. 
Objective  5  pertains  to  agricultural 
areas,  and  Objective  6  pertains  to 
regions  with  very  low  population  (i.e., 
the  far  north). 


During  the  POI,  Audisio  received  an 
ESF  training  grant  under  Objective  4  for 
the  purpose  of  training  its  workers  to 
increase  productivity. 

The  Departaient  considers  worker 
training  programs  to  provide  a 
countervailable  benefit  to  a  company 
when  the  company  is  relieved  of  an 
obligation  it  would  have  otherwise 
incurred.  See  Pasta  From  Italy  61  FR  at 
30294.  Since  companies  normally  incur 
the  costs  of  training  to  enhance  the  job- 
related  skills  of  their  own  employees, 
we  determine  that  this  ESF  grant 
relieves  Audisio  of  obligations  it  would 
have  otherwise  incurred.  Consequently, 
the  ESF  grant  is  a  financial  contribution 
as  described  in  section  771(5)(D)(i)  of 
the  Act  which  provides  a  benefit  to  the 
recipient  in  the  amoimt  of  the  grant. 

Consistent  with  prior  cases,  we  have 
examined  the  specificity  of  the  ESF 
funding  imder  Objective  4  separately 
from  any  funding  imder  other 
objectives.  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Steel  Wire  Rod  from  Italy  63  FR  40474^ 
40487  (July  29, 1998)  (Wire  Rod  from 
Italy). 

In  this  case,  the  Objective  4  grant 
received  by  Audisio  emanated  bom  a 
regional  operational  program,  which 
had  been  set  up  pursuant  to  the  Single 
Programming  Document  for  Italy, 
negotiated  by  the  EU,  the  GOI  and 
Italian  regional  authorities.  The  funding 
for  this  regional  operational  program 
came  frt>m  the  EU,  the  GOI  and  the 
regional  government  of  Piedmont.  For 
the  reasons  set  forth  in  Wire  Rod  from 
Italy,  we  have  examined  each  level 
separately  to  determine  specificity. 

In  the  case  of  Objective  4  funding,  the 
Department  has  determined  in  past 
cases  that  the  EU  portion  of  the  funding 
is  de  jure  specific  because  its 
availability  is  Umited  on  a  regional  basis 
within  the  EU.  In  this  regard,  although 
Objective  4  funding  is  available 
throughout  the  Member  States,  the  EU 
negotiates  a  separate  programming 
document  to  govern  the  implementation 
and  administration  of  the  program  with 
each  Member  State.  The  GOI  funding 
was  also  determined  to  be  de  jure 
specific  because  eligibility  is  limited  to 
the  center  and  north  of  Italy  (non- 
Objective  1  regions).  See  Wire  Rod  from 
Italy  63  FR  at  40487.  The  specificity  of 
the  regional  funding,  meanwhile,  has 
been  a  de  facto  issue. 

Audisio  argues  that  all  of  the 
Objective  4  agreements  negotiated 
between  the  EU  and  Member  States 
should  be  considered  together.  If  this 
were  done,  according  to  Audisio,  the 
Department  by  its  own  admission  would 
arguably  be  unable  to  determine  that  the 
program  is  de  jure  specific  at  the  EU 


level.  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Stainless  Steel  Plate  in  Coils  from  Italy 
64  FR  15508.  15517  (March  31, 1999) 
(Plate  from  Italy). 

While  we  agree  with  Audisio  that  it 
may  be  appropriate  for  the  Department 
to  revisit  its  decision  in  Wire  Rod  from 
Italy  on  this  issue,  this  is  not  the  case 
to  do  it  in.  Given  the  lack  of  information 
on  the  use  of  Objective  4  funds  by  the 
EU,  the  GOI  or  the  Piedmont  regional 
government,  we  must  base  the 
specificity  determination  on  facts 
available.  In  addition,  we  determine  that 
it  is  appropriate  to  use  adverse  facts 
available  because,  in  our  view, 
information  on  the  distribution  of 
benefits  by  industry  and  by  region  could 
have  been  provided  given  a  reasonable 
effort  by  the  GOI  and  the  Piedmont 
regional  government  to  do  so.  See  19 
U.S.C.  1677e(b).  The  EU  and  the  GOI 
stated  that  they  were  imable  to  provide 
the  Department  with  the  industry  and 
region  distribution  information  for  each 
Objective  4  grant  in  Italy  despite 
requests  in  our  original  questionnaire 
and  a  supplementary  questionnaire.  In 
addition,  while  the  GOI  provided  a  list 
of  grantees  that  received  funds  under 
the  multiregional  operating  programs  in 
non-Objective  1  regions,  it  did  not 
identify  the  industry  and  region  of  such 
grantees.  Although  this  information  may 
not  have  been  on  file  with  the  GOI,  it 
was,  in  our  view,  information  that  was 
readily  accessible  to  the  GOI  and  could 
have  been  provided  to  us  given  a 
reasonable  effort  on  the  part  of  the  GOI. 
Furthermore,  the  regional  government 
similarly  refused  to  cooperate  to  the  best 
of  its  ability  in  this  investigation  despite 
Department  requests.  In  its 
supplementary  questionnaire  response, 
the  Piedmont  regional  government 
simply  indicated  that  certain 
information  was  on  file  at  its  offices  and 
that  we  could  review  this  information 
during  verification.  The  regional 
government  made  no  effort  to  provide 
the  information  as  requested. 

Therefore,  as  adverse  facts  available, 
we  continue  to  find  that  the  aid  received 
by  Audisio  is  specific.  Accordingly,  we 
determine  that  the  ESF  grants  received 
by  Audisio  are  coimtervailable  within 
the  meaning  of  section  771(5)  of  the  Act. 

The  Department  normally  considers 
the  benefits  fit>m  worker  training 
programs  to  be  recurring.  See  GIA  58  FR 
at  37255.  However,  consistent  with  the 
Department's  determination  in  Wire  Rod 
from  Italy  63  FR  at  40488,  that  these 
grants  relate  to  specific,  individual 
projects,  we  have  treated  these  grants  as 
non-reciuring  grants  because  each 
required  separate  government  approval. 
Because  the  amoimt  of  funding  for 
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Auqisio's  project  was  less  than  0.5 
pe  ricent  of  Audisio's  sales  in  the  year  of 
receipt,  which  was  the  POI,  we  have 
ex  pensed  the  grant  received  in  the  year 
ofjijeceipt.  To  calculate  the  benefit  from 
Andisio's  ESF  grant,  we  divided  the 
grant  amoimt  by  total  sales  in  the  POR 
belqause  the  grant  benefitted  sales  of  all 
of  |llie  company's  products.  On  this 

|s,  we  calculated  a  benefit  of  0.04 

:ent  ad  valorem. 

.  ixport  Restitution  Payments 

elverde/Tamma,  Fabianelli,  Audisio 
Riscossa  received  export  restitution 
ents  during  the  POR  on  shipments 
lubject  merchandise  to  the  United 
es.  In  the  Preliminary  Results  and 
ftvm  Italy,  we  found  that  this 
conferredcountervailable 
su  [isidies  on  the  subject  merchandise. 
W  a  did  not  receive  any  comments  on 
th  9  program  from  interested  parties  and 
ov  i  review  of  the  record  has  not  led  us 
to  change  any  findings  or  calculations. 
Accordingly,  the  net  subsidies  for  this 
pr  ]  gram  remain  imchanged  &t>m  the 
Piiliminary  Results  and  are  as  follows: 
D(  Iverde/Tamma  0.22  percent  adi 
valorem,  Audisio— 1.03  percent  ad 
va^rem,  Riscossa — 0.81  percent  ad 
valhrem  and  Fabianelli — 0.42  percent 
ac  valorem. 

n.  Programs  Preliminarily  Determined 
Td  Be  Not  Used 

]  I  the  Preliminary  Results,  we 
de  t  )rmined  that  the  producers  and/or 
ex  [:  orters  of  the  subject  merchandise  did 
apply  for  or  receive  benefits  under 
following  programs  during  the  POR: 
.ocal  Income  Tax  ("ILOR") 
Exemptions 

VAT  Reductions 

If,ump-Smn  Interest  Payment  Under 
the  Sabatini  Law  for  Companies  in 
Southern  Italy 

fccport  Credits  Under  Law  227/77 

Capital  Grants  Under  Law  675/77 

Retraining  Grants  Under  Law  675/77 

kterest  Contributions  on  Bank  Loans 

j  Under  Law  675/77 

Interest  Grants  Financed  by  IRI 
Bonds 
L  ^ferential  Financing  for  Export 
Promotion  Under  Law  394/81 
J.  ^rporate  Income  Tax  ("IRPEG") 
Ebcemptions 

^rban  Redevelopment  Under  Law 
181 

[^bt  Consolidation  Law  341/95 
jrant  Received  Pursuant  to  the 
Community  Initiative  Concerning 
the  Preparation  of  Enterprises  for 
the  Single  Market  ("PRISMA") 
Ittfopean  Agricultural  Guidance  and 
Guarantee  Fund  ("EAGGF") 
European  Regional  Development 
Fund  ("ERDF") 


net 
tho 
A. 

B 
C 


D. 
E. 
F. 
G. 

H. 


K. 

L 
M 


N. 


O 


We  did  not  receive  any  comments  on 
these  programs  bom  the  interested 
parties,  and  oui  review  of  the  record  has 
not  led  us  to  change  om-  findings  from 
the  Preliminary  Results. 

Analjrsis  of  Comments 

Comment  1 

Petitioners  claim  that  ESF  aid 
provided  to  Audisio  is  de  jure  specific 
within  the  meaning  of  section 
771(5A)(D)(iv)  because  it  is'limited  to 
enterprises  in  certain  regions.  In  Wire 
Rod  from  Italy  a.\  40474  the  Department 
determined  that  ESF  aid  was  de  jure 
specific  because  the  European  Union 
("EU")  negotiates  a  separate  program 
docuiment  with  each  Member  State  and 
because  GOI  funding  of  Objective  4 
projects  is  available  only  in  rentral  and 
northern  Italy. 

Further,  petitioners  claim  that 
Objective  4  aid  is  de  facto  specific 
because  the  GOI  and  the  EU  have  failed 
to  provide  information  on  the     • 
distribution  of  Objective  4  benefits  by 
industry  and  by  region. 

Audisio  claims  Chat  the  Department 
indicated  in  Plate  from  Italy  at  15517 
that  it  is  appropriate  to  consider  all  the 
Member  States  of  the  European  Union 
together  and  that,  therefore,  the 
D^artment  is  "unable  to  determine  that 
the  program  is  de  jure  specific." 
Additionally,  Audisio,  die  EU  and  the 
GOI  have  provided  sufficient  evidence 
for  the  Department  to  determine  that  the 
ESF  funding  received  by  Audisio  during 
this  review  was  not  de  facto  specific. 

DOC  Position 

We  agree  with  Audisio  that  it  may  be 
appropriate  for  the  Department  to  revisit 
its  previous  decision  in  Wire  Rod  from 
/ta/y  regarding  the  dejure  specificity  of 
assistance  distributed  under  the  ESF 
Objective  4  Single  Programming 
Document  in  Italy,  as  explained  in  Plate 
from  Italy.  However  the  EU,  the  GOI  and 
the  Piedmont  Regional  Government 
foiled  to  provide  a  breakdown  of  the 
niunber  of  companies  by  industry  and 
by  region,  which  received  ESF  Objective 
4  benefits  in  1996  and  each  of  the 
previous  three  years.  In  addition,  they 
failed  to  provide  information  on  the 
amount  of  benefits  received  by  industry 
and  by  region  in  1996  and  each  of  the 
previous  three  years.  The  three 
governments  stated  that  this  information 
was  not  maintained  by  the 
administering  agencies  because  region 
of  the  coimtry  and  type  of  industry  were 
not  taken  into  consideration  in 
awarding  ESF  Objective  4  grants.  As 
explained  above,  however,  in  our  view 
the  information  was  readily  accessible 
and  could  have  been  provided  to  the 


Department  given  a  reasonable  effort  on 
the  part  of  the  administering  agencies. 
For  these  reasons,  we  have  found  that 
the  three  governments  did  not  act  to  the 
best  of  their  ability  to  comply  with  our 
information  requests  and,  on  the  basis  of 
adverse  facts  available,  have  determined 
that  the  ESF  Objective  4  aid  is  de  facto 
specific. 

Comment  2 

Petitioners  claim  that  the  "separately 
incorporated"  test  used  by  the 
Department  in  Pasta  from  Italy  to 
determine  whether  subsidies  to  the 
miUs  shoiUd  be  attributed  to  the 
production  of  pasta  elevates  form  over 
substance.  In  Pasta  from  Italy,  the 
Department  attributed  subsidies 
received  by  semolina  mills  not  only  to 
semolina  but  also  to  pasta  La  lLu!>e 
instances  where  the  mills  and  the  pasta 
factories  were  owned  and  operated  by  a 
single  corporation.  Where  the  mills  and 
pasta  factories  were  owned  by  affiliated 
but  separately  incorporated  companies, 
however,  the  Department  determined 
that  it  woidd  not  consider  subsidies  to 
mills  absent  the  filing  of  an  upstream 
subsidy  allegation. 

Petitioners  further  claim  that  the 
recendy  published  substantive 
countervailing  duty  regulations  reflect  a 
change  in  the  Department's  policy  in 
this  regard.  Petitioners  quote  from  the 
preamble  to  section  351.525(b)  of  the 
new  regulations  which  states  that 
"where  the  input  and  downstream 
production  takes  place  in  separately 
incorporated  companies  with  cross- 
ownership  *  *  *  and  the  production  of 
the  input  product  is  primarily  dedicated 
to  the  production  of  the  downstream 
product,  paragraph  (b)(6)(iv)  requires 
the  Department  to  attribute  the 
subsidies  received  by  the  input 
producer  to  the  combined  sales  of  the 
input  and  downstream  products 
(excluding  the  sales  between  the  two 
corporations)."  (See  Countervailing 
Duties:  Final  Rule,  63  FR  65.401.) 

Petitioners  claim  that  Tamma/ 
Delverde  meet  the  cross-ownership 
provision  and  that  subsidies  to  Tamma's 
mill  should  be  attributed  to  both  Tamma 
and  Delverde. 

Delverde  claims  that  the  Department 
has  consistenUy  included  Law  64  grants 
benefitting  Tamma's  semolina  mill  in  its 
calculation  of  the  Delverde/Tamma 
subsidy  rale.  The  Department  has 
"collapsed"  the  two  companies  since 
the  original  investigation.  See  Pasta 
from  Italy.  ConsequenUy,  the 
Department  has  in  each  of  the  previous 
proceedings  attributed  to  Delverde 
subsidies  that  benefitted  Tamma's 
semolina  mill.  The  Department  has 
done  so  on  the  basis  of  the  fact  that 
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Tamma's  semolina  mill  is  not  separately 
incorporated.  It  is  simply  an  operating 
unit  of  the  Tamma  corporation.  ■ 

IXX]  Position 

We  agree  with  Delverde.  In  Pasta  from 
Italy,  we  did  not  countervail  subsidies 
to  affiliated  mills  that  were  separately 
incorporated,  indicating  that  we  would 
not  consider  such  subsidies  absent  an 
upstream  allegation.  However,  in 
Delverde's  case,  the  Department 
collapsed  Delverde  and  Tamma  treating 
the  two  as  one  company  because  of 
stock  ownership  between  the  companies 
and  common  board  members.  Moreover, 
because  Tamma's  mill  was  not 
separately  incorporated  from  Tamma's 
pasta  production  operation,  subsidies  to 
Tamma's  miU  were  included  as 
subsidies  to  Tamma's  pasta.  As  a  result, 
subsidies  to  Tamma's  mill  were  viewed 
as  benefitting  both  Tamma  and  Delverde 
and  were  allocated  over  the  combined 
sales  of  both  companies  excluding 
intercompany  sales.  In  both  the 
preliminary  and  final  results  of  this 
review,  we  have  done  the  same. 

Comment  3 

Petitioners  claim  that  there  is  no 
evidence  on  the  record  of  this  review 
regarding  the  countervailability  or  non- 
counterrailability  of  Sabatini  benefits  to 
companies  in  northern  Italy.  In  Pasta 
from  Italy,  the  Department  foimd  that 
Sabatini  benefits  to  companies  in  the 
North  were  widely  distributed  by 
industry  and  by  region  and,  therefore, 
were  not  specific.  Petitioners  argue, 
however,  that  the  finding  in  the  original 
investigation  that  Sabatini  benefits  in 
northern  Italy  were  not  specific  is 
insufficient  to  support  such  a  finding  in 
later  periods.  In  addition,  petitioners 
claim  that  it  is  unfair  for  the  Department 
to  require  them  to  provide  information 
indicating  that  Sabatini  benefits  in  the 
North  may  no  longer  be  provided  on  a 
non-spedfic  basis  before  the 
Department  will  again  examine  the 
question  of  specificity.  Petitioners 
maintain  that  the  GOI  is  in  the  best 
position  to  provide  the  relevant 
information  and  because  it  has  not  done 
so,  the  Department  should  countervail 
Sabatini  benefits  received  by  companies 
in  the  North. 

Fabianelli  claims  that  it  does  not 
qualify  for  the  special  concessionary 
rate  available  to  companies  in  southern 
Italy  because  its  only  production 
facilities  are  located  in  Castiglion 
Fiorentino,  which  is  not  in  the  southern 
Italy.  Further,  Fabianelli  claims  that  the 
Department  did  not  refer  to  the  Sabatini 
Law  in  its  Preliminary  Results  because 
benefits  to  companies  in  the  North  are 
no  longer  an  issue. 


DOC  Position 

In  the  original  investigation,  Sabatini 
Law  benefits  were  found  to  be  widely 
distributed  and  to  benefit  many 
companies  representing  a  broad  cross 
section  of  industries  throughout  Italy.  In 
the  original  investigation,  we  found  that 
during  the  yeara  1988  through  1993, 
assistance  under  the  program  was  .-. 
distributed  over  19  sectors  and  that 
benefits  to  the  food  producing  industry 
amounted  to  only  4.9  percent  of  all 
benefits  granted,  whidi  did  not 
represent  a  disproportionately  large 
share  of  benefits.  Given  this  compelling 
evidence  of  non-specificity  of  benefits  to 
pasta  production,  the  Department  sees 
no  reason  to  re-open  the  question  of 
specificity  absent  information  that 
changes  have  occurred.  The  Department 
has  consistently  followed  this  practice 
regarding  programs  previously  found 
not  countervailable.  See,  e.g.. 
Preliminary  Countervailing  Duty 
Determinations  and  Alignment  of  Final 
Countervailing  Duty  Determinations 
with  Final  Antidumping  Duty 
Determinations:  Certain  Steel  Products 
from  Belgium,  57  FR  57750,  57758 
(December  7, 1992)  and  Preliminary 
Affirmative  Countervailing  Duty 
Determination:  Extruded  Rubber  Thread 
from  Malaysia,  56  FR  67276,  67280 
(December  30, 1991). 

Comment  4 

Delverde  maintains  that  the  change  of 
ownerahip  provision  contained  in  the 
Uruguay  Roimd  Agreements  Act 
requires  the  Department  to  analyze  the 
facts  in  each  change  of  ownership 
situation  in  order  to  determine  whether 
and  to  what  extent  subsidies  received  by 
the  original  owner  are  passed  through  to 
the  new  owner.  The  change  of 
ownership  provision  recognizes  that  an 
arm's  length  sale  of  an  enterprise  or  an 
asset  does  not  require  a  determination 
by  the  Department  that  a  past 
counterv^lable  subsidy  received  by  the 
enterprise  no  longer  continues  to  be 
countervailable.  However,  the  change  in 
ownership  provision  plainly  does  not 
preclude  such  a  conclusion.  For  this 
reason,  the  Department  must  carefully 
analyze  the  facts  of  each  change  of 
ownerahip  situation. 

According  to  Delverde,  the 
Department's  "privatization/ 
restructuring"  methodology  as 
described  in  the  GIA  does  not  provide 
for  an  analysis  of  the  facts  of  each 
change  of  ownership  separately  and  on 
its  own  merits.  Rather,  this  methodology 
presiunes  as  a  matter  of  law  that 
subsidies  travel  from  the  seller  to  the 
buyer  in  all  circumstances.  Only  the 
amount  of  the  subsidies  that  passes 


through  varies  as  determined  by  the 
gamma  calculation  depending  on  the 
fects  in  each  case. 

In  Delverde's  view  careful  analysis  of 
the  fects  in  this  case  will  show  that  the 
preliminary  results  in  this 
administrative  review  fail  to  meet  the 
post-URAA  requirement  that  the 
Department  find  both  a  financial 
contribution  to  and  a  benefit  conferred 
on  current  production.  Delverde 
purchased  MI.BI  in  an  arm's  length 
transaction  at  a  piirchase  price 
established  by  an  independent,  coiul- 
ordered  appraiser.  Consequently,  prior 
subsidies  received  by  MI.BA  did  not 
benefit  Delverde;  they  simply  increased 
the  profit  realized  by  MI.BA  upon  the 
sale  of  its  pasta  factory. 

Petitioners  claim  that  the  change  in 
ownership  provision  contained  in 
section  251(a)  of  the  URAA,  amending 
section  771(5)  of  the  Tariff  Act  of  1930, 
reiterated  and  formally  codified  the 
Department's  practice,  affirmed  by  the 
C^C  on  no  less  than  five  occasions, 
that  an  arm's  length  sale  of  a  firm  or 
asset  does  not  automatically  extinguish 
previously  bestowed  countervailable 
subsidies.  [See,  e.g,  Saarstahl  AG  v. 
United  States,  78  F.  3d  1539, 1544  (Fed. 
Cir.  1996)). 

In  addition,  according  to  petitionera, 
the  URAA  statutory  de&iitions  of 
"benefit"  and  "financial  contribution" 
do  not  require  any  different  agency 
scrutiny  or  lead  to  any  different 
conclusions  in  examining  the 
countervailability  of  subsidies  following 
a  change  of  ownership  than  was  true 
under  pre-URAA  law.  This  is  clear  from 
the  SAA's  plain  statement  that  this 
benefit  standard  merely  reflects  the 
longstanding  Commerce  standard  and 
does  not  inject  a  new  requirement  into 
the  law.  (See  SAA  at  925-928.) 
Petitioners  claim  that  Delverde  is 
seeking  to  superimpose  on  the  statute 
the  requirement  that  there  be  a 
beneficial  competitive  effect  on  the 
acquiring  company's  operations  when 
the  change  in  ownership  occurred  as  a 
result  of  the  original  subsidy.  This 
"effect"  requirement,  however,  has  been 
rejected  by  the  Court  in  pre-URAA  cases 
and  the  new  statute  expressly  states  that 
no  beneficial  "eSed"  of  a  subsidy  is 
required.  (See  19  U.S.C.  1677(5)(C)). 

DOC  Position 

We  agree  with  petitioners.  The 
argiunents  which  Delverde  raises  in  this 
comment  are  addressed  fully  in  the 
remand  determination  which  the 
Department  filed  with  the  CTT  on  April 
2, 1998  in  Delverde,  Sri.  v.  United 
States,  Consol.  Ct  No.  96-08-01997. 
The  CIT  later  sustained  that  remand 
determination  and  upheld  the 
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D^artment's  methodology  in  Delverde, 
S^\.v.  United  States.  24  F.  Supp.  2d  314 
(C^1998). 

CTDunentS 

lUscossa  claims  that  in  calculating  the 
hi  ihefit  from  two  Law  64  grants  received 
b]  'khe  company,  the  Department 
it  ^orrectly  countervailed  the  full 
aidount  of  the  benefit  received  under 
L  iw  64  including  both  the  grant  amount 
ai  id  the  reduction  in  interest  according 
the  terms  of  the  lease.  Riscossa  claims 
t  the  benefit  bom.  the  interest  rate 
uction  has  expired  because  the  leases 
uestion  are  no  longer  outstanding, 
^titioners  claim  that  in  both  the 

al  investigation  and  the 
liminary  Results,  the  Department 
crtfrectly  treated  the  Law  64  Imnp-sum 
c(  liitributions  to  the  leasing  companies 
as  grants  to  Riscossa.  In  its  November  9, 
19^8  questionnaire  response,  Riscossa 
d<  !^cribes  the  contributions  as  grants  to 
leasing  companies,  which  had  the 
of  lowering  Riscossa's  lease 
ents.  Riscossa  had  no  repayment 
ol  ligation  as  a  result  of  these  grants  as 
"d  be  the  case  for  a  Law  64  loan, 
refore,  the  Department  should  not 
it  these  grants  as  reduced  rate  loans. 

Position 

/e  agree  with  petitioners.  The  GOI 
ie  lump-siun  pajrments  to  leasing 
cofipanies  on  Riscossa's  behalf.  We 
vipw  these  payments  as  grants.  Since 
1^^,  the  Department  has  allocated  non- 
ring  grants  such  as  these  over  a 
hod  corresponding  to  the  average 
iful  life  of  the  recipient  firm's  or  the 
^ustry's  fixed  assets.  (See  Subsidies 

endix  appended  to  Final 
Urinative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
OMer:  Cold-Rolled  Carbon  Steel  Flat- 
Rolled  Products  from  Argentina  49  FR 
1^^6, 18018).  We  do  not,  as  Riscossa 
siiitgests,  look  to  how  the  recipient  uses 
I  funds  received  fctim  the  government. 
Brefore,  the  fact  that  Riscossa  used  its 
Its  to  reduce  its  pajmients  imder  two 
lea$e  agreements,  which  have  since 
exj^ired,  is  not  relevant  to  our 
ca|lpilations.  Therefore,  as  in  the 
oiiginal  investigation,  the  Department 
I  allocated  the  grants  over  12  years. 

lent  6 

fetitioners  claim  the  Department 
ijould  use  the  ABI  rate  as  a  benchmark 
rat0  for  long-term  loans.  They  claim  that 
in|the  Preliminary  Results,  the 
Department  used  an  average  interest  rate 
reported  by  the  Bank  of  Italy  based  on 
a  sv^ey  of  114  Italian  banks.  In 
aq^ition,  petitioners  claim  that  a  spread 
ofii.275  percent  should  be  added  to  the 
ABI  rate  because  this  has  been 


Department  practice  in  the  last  three 
investigations  of  Italian  products.  See 
Wire  Rod  from  Italy  63  FR  at  40476- 
40477;  Plate  from  Italy  64  FR  at  15510- 
15511;  and  Final  Affirmative 
Countervailing  Duty  Determination: 
Stainless  Steel  Sheet  and  Strip  from 
Italy  64  FR  30624,  30626-30627  (June  8. 
1999). 

DOC  Position 

In  the  Preliminary  Results,  in  the 
section  on  Benchmarks  for  Long-term 
Loans  and  Discount  Rates,  we  explained 
that  we  used  the  average  interest  rate  on 
medimn-and  long-term  loans  as 
reported  by  the  Bank  of  Italy  based  on 
a  smvey  of  114  banks  for  our  benchmark 
interest  rate.  This  explanation  was  not 
correct.  In  our  calculations,  we  actually 
used  the  ABI  rate  plus  a  spread  of  2.275 
percent  as  the  benchmark  interest  rate 
following  the  practice  in  the  three 
earlier  cases  cited  above  by  petitioners. 
In  these  final  results,  we  have  also  used 
this  benchmark  in  our  subsidy 
calculations  and  have  correctly 
described  it  in  the  Subsidies  Valuation 
section  of  this  notice.  We  also  used  this 
benchmark  in  the  first  administrative 
review  of  the  Pasta  from  Italy  order 
because  in  Wire  Rod  from  Italy,  based 
on  information  obtained  diuring 
verification,  the  Department  determined 
that  the  ABI  rate  is  the  most  suitable 
benchmark  for  long-term  financing  to 
Italian  companies. 

We  note  that  during  verification  in 
this  review,  we  obtained  information 
bom  a  conunercial  bank  confirming  the 
fact  that  the  ABI  rate  was  appropriate 
for  establishing  a  benchmark  interest 
rate.  (See  Jime  16, 1999  Memorandum  to 
the  File:  Meeting  with  Commercial  Bank 
Officers.)  In  addition,  information  from 
the  bank  officers  regarding  the  typical 
spread  plus  charges  which  are  added  to 
the  ABI  rate  served  to  confirm  the 
spread  which  was  added  in  calculating 
a  benchmark  in  the  earlier 
investigations. 

The  ABI  rate  for  1997,  as  reported  in 
our  discussion  with  officers  of  the 
commercial  bank,  was  lower  than  that 
reported  in  the  Bank  of  Italy's  February 

1998  Economic  Bulletin.  The  ABI  rate  in 
the  Economic  Bulletin,  however, 
corresponded  closely  with  the  1997 
lending  rates  published  for  Italy  in  the 
International  Monetary  Fund's  June 

1999  International  Financial  Statistics. 
Therefore,  we  used  the  ABI  rate  as  ' 
published  in  the  Economic  Bulletin  plus 
a  spread  as  the  appropriate  benchmark 
interest  rate  for  this  review. 

Comment  7 

Petitioners  claim  that  in  its  subsidy 
calculation,  the  Department  has  used  a 


longer,  company-specific  AUL  of  15 
years  to  allocate  non-recurring  subsidies 
received  well  before  the  current  period 
of  review.  They  claim  that  the  12-year 
period  used  in  the  original  investigation 
should  apply  to  these  earlier  subsidies. 

DOC  Response 

We  have  continued  to  use  12  years  as 
the  allocation  period  for  those  non- 
recurring subsidies  countervailed  in  the 
original  investigation.  As  we  explained 
in  the  first  Pasta  from  Italy  review,  it  is 
neither  reasonable  nor  practicable  to 
reallocate  these  subsidies  over  a 
different  time  period.  63  FR  43905, 
43906  (August  17, 1998)  For  all  other 
non-recurring  subsidies,  however, 
whether  received  during  the  current 
POR  or  prior  to  the  current  POR,  we 
have  used  a  company-specific  AUL  for 
allocation  purposes. 

As  indicated  in  the  section  entitled 
"Allocation  Period,"  the  Department  is 
applying  the  Court's  decision  in  British 
Steel  II  and  calculating  company- 
specific  allocation  periods  based  on  the 
average  useful  life  of  each  respondent's 
physical  assets.  Thus,  for  subsidies  not 
previously  allocated  over  a  particular 
allocation  period,  we  are  using 
company-specific  AULs.  (See  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  France  64  FR 
30774,  30778  (June  8,  1999).) 

Final  Results  of  Review 

In  accordance  with  19  CFR 
351.221(b)(4)(i),  we  calculated  an  ^  . 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1, 1997  through  December  31, 
1997,  we  determine  the  net  subsidy 
rates  for  producers/exporters  imder 
review  to  be  those  specified  in  the  chart 
shown  below. 

Ad  Valorem  Rates 


Producer/exporter 

01/01/97 
througti 
12/31/97 

Delverde/Tamma  

Audisio  Industrie  Alimentari  di  ' 

Capitanata  S.p.A 

Pastificio  Fabianelli  S.p.A 

Pastificio  Riscossa  F.lli 

Mastromauro  SrL 

4.05 

1.03 
J>.49 

2.13 

■ « 1 

We  will  instruct  the  U.S.  Customs 
Service  (Customs)  to  assess 
countervailing  duties  as  indicated 
above.  The  Department  will  also 
instruct  Customs  to  collect  cash 
deposits  of  estimated  coimtervailing 
duties  in  the  percentage  detailed  above 
of  the  f.o.b.  invoice  prices  on  all 
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shipments  of  the  subject  merchandise 
from  the  producers/exporters  under 
review,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

Pursuant  to  19  CFR  351.212(c),  for  all 
companies  for  which  a  review  was  not 
requested,  duties  must  be  assessed  at 
the  cash  deposit  rate  in  efiect  at  the  time 
of  entry  of  the  subject  merchandise  and 
cash  deposits  miist  continue  to  be 
collected  at  the  previously  ordered  rate. 
Therefore,  the  cash  deposit  rates  for  aU 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies,  except  Barilla  G.  e 
R.  F.lli  S.p.A.  ("Barilla")  and  Gruppo 
Agricoltura  Sana  S.r.L.  ("Gruppo") 
(which  were  excluded  from  the  order 
during  the  investigation),  at  the  most 
recent  rate  applicable  to  the  company. 
Accordingly,  the  cash  deposit  rates  that 
will  be  applied  to  non-reviewed 
companies  covered  by  this  order  are 
those  established  in  the  Notice  of 
Countervailing  Duty  Order  and 
Amended  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  from  Italy  {61  FR  38544, 
July  24, 1996),  or  those  established  inr 
Certain  Pasta  from  Italy:  Final  Results  of 
Countervailing  Duty  Administrative 
Review  {63  FR  43905,  August  17, 1998), 
whichever  notice  provides  the  most 
recently  published  coimtervailing  duty 
rates  for  companies  not  reviewed  in  this 
administrative  review.  These  rates  shall 
apply  to  all  non-reviewed  companies 
until  a  review  of  a  company  assigned 
these  rates  is  completed.  In  addition,  for 
the  period  January  1 ,  1997  through 
December  31, 1997,  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  these  orders  are 
the  cash  deposit  rates  in  effect  at  the 
time  of  entry,  except  for  Barilla  and 
Gruppo  (widch  were  excluded  from  the 
order  during  the  original  investigation). 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.301.  Timely  written 
notification  of  return  or  destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 


Dated:  August  9, 1999. 

Robert  S.  LaRuasa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-21201  Filed  8-13-99;  8:45  am] 

BUJNQ  CODE  M10-06-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-489-502] 

Certain  Welded  Cartxm  Steel  Pipee 
and  Tubee  and  Welded  Carbon  Steel 
Line  Pipe  from  Turlwy;  Rnal  Reeults  of 
Countervailing  Duty  Administrative 
Reviews 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

summary:  On  April  7. 1999.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  reviews  of  the 
coimtervailing  duty  orders  on  certain 
welded  carbon  steel  pipes  and  tubes 
(pipe  and  tube)  and  welded  carbon  steel 
line  pipe  (line  pipe)  from  Turkey  for  the 
period  January  1, 1997  through 
December  31. 1997  (64  FR  16924).  The 
Department  has  now  completed  these 
administrative  reviews  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended.  For  information  on 
the  net  subsidy  for  each  reviewed 
company,  and  for  all  non-reviewed 
companies,  please  see  the  Final  Results 
of  Review  section  of  this  notice.  We  will 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  as  detailed 
in  the  Final  Results  of  Review  section  of 
this  notice. 

EFFECTIVE  DATE:  August  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Eric  Greynolds. 
Office  of  CVD/AD  Enforcement  VI. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington.  D.C.  20230;  telephone: 
(202)  482-3692  or  (202) 482-6071. 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  CFR  351.213(b),  these 
reviews  cover  only  those  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested.  Accordingly,  the  review  on 
pipe  and  tube  covers  Yucel  Boru  ve 
Profil  Endustrisi  A.S.,  and  its  affiliated 
companies.  Cayirova  Boru  Sanayi  ve 


Ticaret  A.S.,  and  Yucelboru  Ihracat 
Ithalat  ve  Pazarlama  A.S.  (Yucel  Boru 
Group),  and  the  review  on  line  pipe 
covers  Mannesmann — Sumerbaink  Boru 
Endustrisi  T.A.S.  (Mannesmann).  These 
reviews  also  cover  21  programs  during 
the  period  January  1, 1997  through 
December  31, 1997. 

Since  the  publication  of  the 
preliminary  results  on  April  7, 1999  (64 
FR  16924).  the  following  events  have 
occurred.  We  invited  interested  parties 
to  comment  on  the  preliminary  results. 
On  May  7, 1999,  case  briefs  were 
submitted  by  the  Yucel  Boru  Group, 
which  exported  pipe  and  tube,  and 
Mannesmaim.  which  exported  line  pipe, 
to  the  United  States  during  the  review 
period  (respondents).  On  May  12, 1999, 
a  rebuttal  brief  was  submitted  by 
Maverick  Tube  Corporation  and 
Wheatland  Tube  Company  (petitioners). 

Applicable  Statute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751(a)  of  the  Act.  Because 
these  administrative  reviews  were 
initiated  in  April  1998. 19  CFR  part  355 
is  applicable. 

Scope  of  the  Reviews 

Imports  covered  by  these  reviews  are 
shipments  from  Turkey  of  two  classes  or 
kinds  of  merchandise:  (1)  Certain 
welded  carbon  steel  pipe  and  tube, 
having  an  outside  diameter  of  0.375 
inch  or  more,  but  not  more  than  16 
inches,  of  any  wall  thickness.  These 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  and  tube  or 
structural  tubing,  are  produced  to 
various  American  Society  for  Testing 
and  Materials  (ASTM)  specifications, 
most  notably  A-53,  A-120.  A-135,  A- 
500,  or  A-501;  and  (2)  certain  welded 
carbon  steel  line  pipe  with  an  outside 
diameter  of  0.375  inch  or  more,  but  not 
more  than  16  inches,  and  with  a  wall 
thickness  of  not  less  than  .065  inch. 
These  products  are  produced  to  various 
American  Petroleum  Institute  (API) 
specifications  for  line  pipe,  most 
notably  API-L  or  API-LX.  These 
products  are  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  as  item  numbers 
7306.30.10  and  7306.30.50.  The  HTSUS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  descriptions  remain 
dispositive. 
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A  aalysis  of  Programs 

Based  upon  the  responses  to  our 
q  lestionnaires  and  written  comments 
&  am  the  interested  parties,  we 
1  akermine  the  following: 

.  Proffoms  Conferring  Subsidies 

A. i Programs  Previously  Determined  To 
~     ler  Subsidies 

Shipment  Export  Credit 

the  preliminary  results  we  foimd 
it  this  program  conferred 

tervailable  subsidies  on  the  subject 
rchandise.  Our  review  of  the  record 
o\u  analysis  of  the  comments 
sikbmitted  by  the  interested  parties, 
arized  below,  has  not  led  us  to 
ige  oiu-  findings  from  the 
liminary  results.  Accordingly,  the 
subsidies  for  this  program  remain 
unhanged  from  the  preliminary  results 
'  are  as  follows: 


fanufacturer/exporter  of  pipe 
and  tube 


Boru  Group 


Rate 
(percent) 


0.84 


Kanufacturer/exporter  of  line 
pipe 


mesmann 


Rate 
(percent) 


0.19 


''oreign  Exchange  Loan  Assistance 

the  preliminary  results  we  found 
it  this  program  conferred 
c^untervailable  subsidies  on  the  subject 
m  ^rchandise.  We  did  not  receive  any 
ents  on  this  program  from  the 
rested  parties.  In  the  preliminary 
.ts,  we  stated  that  Mannesmann 
lived  foreign  currency  loans  that 

used  for  shipments  to  the  United 
ites  and  Germany.  For  the 
nominator,  we  used  the  indexed 
nthly  total  exports  of  the  subject 

andise  to  the  United  States,  and 
I  company's  total  export  sales 

idexed)  of  the  subject  merchandise 
nnany.  We  subsequently  requested 
monthly  total  export  sales  of  the 
iject  merchandise.to  Germany  so  that 
wbt  could  index  for  inflation,  as  we  had 
ini^exed  sales  of  subject  merchandise  to 
thj^  United  States.  We  have  now  indexed 
monthly  total  exports  of  the  subject 
handise  to  the  United  States  and  to 

y  to  account  for  Turkey's  high 
of  inflation.  See  Preliminary 
u/ts,  64  FR  16924, 16926,  where  we 
d  that  Turkey  experienced  an 
tion  rate  of  81  percent  during  the 
Accordingly,  the  net  subsidies  for 
program  changed  from  the 
pil^liimnary  results  and  are  as  follows: 


Manufacturer/exporter  of  pipe 
and  tube 

Rate 
(percent) 

Yucel  Boru  Group 

000 

Manufacturer/exporter  of  line 
pipe 

Rate 
(percent) 

Mannesmann  

'  0.58 

3.  Freight  Program 

In  the  preliminary  results  we  foimd 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
siunmarized  below,  has  not  led  us  to 
change  our  findings  from  the 
preliminary  results.  Accordingly,  the 
net  subsidies  for  this  program  remain 
unchanged  from  the  preliminary  results 
and  are  as  follows: 


Manufacturer/exporter  of  pipe 
and  tube 

Rate 
(percent) 

Yucel  Boru  Group 

000 

Manufacturer/exporter  of  line 
pipe 

Rate 

(percent) 

Mannesmann 

343 

n.  Program  Found  Not  To  Confer 
Subsidies  Special  Importance  Sector 
Under  Investment  Allowances 

In  the  preliminary  results  we  found 
this  program  did  not  confer  subsidies 
during  the  POR.  We  did  not  receive  any 
comments  on  this  program  from  the 
interested  parties,  and  our  review  of  the 
record  has  not  led  us  to  change  any    ' 
findings  from  the  preliminary  results. 

n.  Programs  Found  To  Be  Not  Used 

In  the  preliminary  results  we  found 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  under  the 
following  programs: 

A.  Resoiuce  Utilization  Support  Fund 

B.  State  Aid  for  Exports  Program 

C.  Advance  Refunds  of  Tax  Savings 

D.  Export  Credit  Through  the  Foreign 
Trade  Corporate  Companies 
Rediscoimt  Credit  Facility  (Eximbank) 

E.  Past  Performance  Related  Foreign 
Currency  Export  Loans  (Eximbauok) 

F.  Export  Credit  Insurance  (Eximbank) 

G.  Subsidized  Turkish  Lira  Oedit 
Facilities 

H.  Subsidized  Credit  for  Proportion  of 

Fixed  Expendituires 
I.  Fund  Based  Credit 
J.  Investment  Allowances  (in  excess  of 

30%  minimum)  ~   . 

K.  Resoiut;e  Utilization  Support 

Premiiun 


L.  Incentive  Premium  on  Domestically 

Obtained  Goods 
M.  Deduction  from  Taxable  Income  for 

Export  Revenues 
N.  Regional  Subsidies 

1.  Additional  Refunds  of  VAT  (VAT  + 
10%) 

2.  Postponement  of  VAT  on  Imported 
Goods 

3.  Land  Allocation  (GIP) 

4.  Taxes,  Fees  (Duties),  Charge 
Exemption  (GIP) 

We  did  not  receive  any  comments  on 
these  programs  from  the  interested 
parties,  and  oiu  review  of  the  record  has 
not  led  us  to  change  oiu*  findings  from 
the  preliminary  results. 

IV.  Program  Found  To  Be  Terminated 

In  the  preliminary  results  we  found 
the  following  program  to  be  terminated 
and  that  no  residual  benefits  were  beiilg 
provided: 

Export  Incentive  Certificate  Customs 
Duty  &  Other  Tax  Exemptions 

We  did  not  receive  any  comments  on 
this  program  from  the  interested  parties, 
and  our  review  of  the  record  has  not  led 
us  to  change  our  finding's  from  the 
preliminary  resiUts. 

Analysis  of  Comments 

.  Comment  1 :  Appropriate  Benchmark 
Interest  Rates 

The  Yucel  Boru  Group  argues  that  the 
Department's  use  of  monthly-average 
interest  rates  is  inconsistent  with  the 
Department's  policies  and  practices  in 
antidumping  cases.  They  argue  that  it  is 
the  Department's  policy,  in  high 
inflation  economies,  to  require 
contemporaneity  for  measurements  that 
are  affected  by  inflation.  In  support  of 
their  argument,  they  cite  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Pasta  from  Turkey,  61  FR 
30309.  (Jime  14,  1996),  in  which  the 
Department  used  daily  exchange  rates 
for  currency  conversion.  Therefore, 
according  to  the  Yucel  Boru  Group, 
because  currency  exchange  rates  and 
interest  rates  reflect  the  degree  of 
inflation  in  the  economy,  they  both 
should  be  treated  the  same  way  imder 
the  principle  of  contemporaneity  in 
antidumping  cases,  as  well  as 
countervailing  duty  cases,  as  provided 
for  under  19  CFR  351.415  (Currency 
Conversion).  Thus,  they  argue  that  the 
Department  should  use,  as  a  benchmark, 
the  weekly  short-term  interest  rates 
rather  than  the  monthly  average  short- 
term  interest  rates  based  on  a  simple 
average  of  the  weekly  figures 
corresponding  for  that  month. 

The  Yucel  Boru  Group  also  argues 
that  the  Department  selected  the 
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mc(»rect  short-term  weekly  rates  from 
The  Economist.  Therefore,  they  argue 
that  if  the  Department  elects  to  retain 
the  monthly  average  methodology,  the 
Department  shoidd  select  the  ctniect 
short-term  weekly  rates  from  TTie 
Economist. 

Department's  Position:  We  disagree 
with  the  Yucel  Boru  Group's  contention 
that  the  Department  should  use  the 
weekly  short-term  interest  rate  rather 
than  the  average  monthly  rate  in 
calculating  the  benefit  fit)m  the  pre- 
shipment  export  credit  program.  First, 
the  Group  is  incorrect  in  equating 
antidumping  duty  practice  and  the 
currency  conversion  regulation 
(351.415)  (only  applicable  in 
antidumping  duty  cases)  with 
coimtervailing  duty  practice.  In 
antidumping  duty  cases  because  we  are 
comparing  costs  and  prices  in  different 
markets,  contemporaneous  comparisons 
are  necessary  to  ensure  that  the 
comparisons  are  appropriate  and  not 
unduly  influenced  by  exchange  rate 
fluctuations.  With  regard  to  prices,  our 
regulation  on  currency  conversion 
effectuates  this  purpose.  See  19  CFR 
351.415.  In  countervailiog  duty  cases 
we  are  not  comparing  prices  or  costs, 
rather,  in  choosing  a  benchmark  interest 
rate,  we  are  determining  whether  a 
benefit  exists  to  the  extent  that  the 
amount  a  firm  pays  on  a  government- 
provided  loan  is  less  than  the  amoimt 
the  firm  would  pay  on  a  comparable 
commercial  loan  obtained  diuing  the 
year  in  which  the  government-provided 
loan  was  given,  in  accordance  with 
section  771(5)(E(ii)  of  the  Act.  If  the 
government-provided  loan  is  a  short- 
term  loan,  the  Department  calculates  a 
single,  annual  average  benchmark 
interest  rate,  unless  short-term  interest 
rates  in  the  country  in  question 
fluctuated  significantly  during  the  year 
in  question.  Because  we  determine  that 
Turkey  continued  to  experience  a  high 
rate  of  inflation,  based  on  a  Wholesale 
Price  Index  rate  of  approximately  81 
percent  during  the  POR.  we  find  that 
using  an  average  monthly  rate  as  the 
short-term  benchmark  interest  rate 
sufficiently  acco|mts  for  such  inflation. 
It  has  been  the  Department's  practice  in 
countervailing  duty  cases  to  use  the 
average  monthly  interest  rate  for 
purposes  of  deriving  a  benchmark 
interest  rate  in  an  inflationary  economy. 
See  e.g.,  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  from  Turkey.  61  FR  30366. 
30367  (June  14, 1996).  hi  prior 
countervailing  duty  reviews  of  subject 
merchandise,  the  Department  has 
consistently  used,  as  the  benchmark 
interest  rates,  the  monthly  average 


interest  rates.  See  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  and 
Welded  Carbon  Steel  Line  Pipe  from 
Turkey;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Reviews,  62  FR  16782,16783  (April  8, 
1997)  and  Final  Results,  62  FR  43984 
(August  18, 1997)  (1995  Pipe  and  Tubes 
and  Line  Pipe],  and  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  and 
Welded  Carbon  Steel  Line  Pipe  from 
Turkey;  Preliminary  Results  and  Partial 
Recission  of  Countervailing  Duty 
Administrative  Reviews,  62  FR  64808, 
64809  (December  9, 1997)  and  Final 
Results,  63  FR  18885  (April  16, 19998) 
[1996  Pipes  and  Tubes  and  Line  Pipe). 
Moreover,  we  note  that  Mannesmann, 
the  other  producer  of  subject 
merchandise  in  the  instant  reviews, 
suppUed  the  Department  with  the 
monthly  average  cost  of  its  company- 
specific  borrowing  rates  during  the  POR. 
We  also  disagree  with  the  Yucel  Boru 
Group's  contention  that  the  Department 
used  the  incorrect  benchmark  interest 
rate.  The  Group's  contention  appears  to 
stem  from  their  argument  that  interest 
rate  benchmarks  should  be 
contemporaneous  with  when  the 
interest  payments  are  made.  As 
discussed  above,  in  selecting  an 
appropriate  benchmark,  we  are  not 
comparing  prices  or  costs.  Instead,  we 
are  determining  what  the  interest  rate 
would  have  been  had  the  company 
obtained  a  commercial  loan  comparable 
to  the  government-provided  loan. 
Therefore,  the  Department  bases  its 
benchmark  interest  rate  on  the  date  the 
government-provided  loan  is  taken  out 
because  the  interest  rate  on  a 
comparable  commercial  loan  would 
have  been  established  at  the  time  the 
loan  is  given,  and  not  on  the  date  the 
interest  payment  is  made,  as  argued  by 
the  Yucel  Boru  Group.  See  1996  Pipes 
and  Tubes  and  Line  Pipe.  62  FR  64308, 
64809. 

Comment  2:  Countervailability  of 
Exempted  Loan  Fees 

The  Yucel  Boru  Group  argues  that  the 
Department's  inclusion  of  loan  fees  in 
the  benchmark  interest  rate  used  to 
calculate  the  benefit  of  the  pre-shipment 
loan  program  is  contrary  to  both  the 
Worid  Trade  Organization  (WTO) 
Agreement  and  section  771  of  the  Tariff 
Act  of  1930.  Specifically,  they  argue  that 
while  section  771(5)(E)(iii)  of  the  Act 
and  Part  V,  Article  14(c)  of  the 
Agreement  on  Subsidies  and 
Coimtervailing  Measures  (SCM),  dealing 
with  loan  guarantees,  include 
provisions  for  adjusting  for  fees,  the 
statutory  provisions  addressing  loans  in 
section  771(5)(E)(ii)  of  the  Act  and  part 
V,  Article  14(c)  of  the  SCM  contain  no 


such  provision  with  respect  to  fees 
inciured  on  direct  loans.  Thus,  they 
argue  that  because  the  statute  and  the 
WTO  do  not  explicitly  include  a 
provision  for  adjusting  for  fees  in  the 
case  of  loans,  the  Department  should 
not  include  fees  in  benchmark  interest 
rate  used  to  calculate  the  benefit  under 
the  pre-shipment  export  credit  program. 

Petitioners  coimter  that  the  Yucel 
Boru  Group's  contention  is  not  tenable. 
Rather,  according  to  petitioners,  the 
waived  fees  are  export  promotion 
.subsidies  and  are  prohibited.  Petitioners 
also  counter  that  the  adjustment  for  loan 
guarantee  fees  is  necessary  to  prevent  a 
finding  of  a  subsidy  where  the  net  effect 
of  the  guarantee  transaction  provides  no 
interest  benefit  to  the  loan  recipient. 
However,  the  waiver  of  fees,  which 
would  otherwise  be  applicable  to  a  loan, 
but  for  the  fact  the  loan  finances  export 
sales,  is  an  export  subsidy  in  its  own 
right.  Therefore,  to  exclude  the  fee  irom 
the  benchmark  interest  rates  would 
ignore  the  subsidy  benefit. 

Department's  Position:  We  disagree 
with  the  Yucel  Boru  Group's  contention 
that  the  Department's  inclusion  of  loan 
fees  in  the  benchmark  interest  rate  used 
to  calcidate  the  benefit  imder  the  pre- 
shipment  export  credit  program  is 
contrary  to  law.  Although  there  is  no 
explicit  reference  to  adjusting  for  fees 
on  direct  loans  in  either  Articles  14(b) 
and  14(c)  of  the  SCM,  and  sections 
771(5)(E)(ii)  and  771(5)(E)(iii)  of  the  Act, 
the  Department  has  interpreted  language 
contained  in  both  provisions  as 
permitting  the  Department  to  add 
exempted  fees  to  benchmark  interest 
rates  used  to  calculate  the  benefit  in 
appropriate  circumstances.  Section 
771(5)(E)(ii)  of  the  Act  defines  the 
benefit  in  the  case  of  loans  as, 

"*  *  *  [the]  difference  between  the 
amount  the  recipient  of  the  loan  pays  on  the 
loan  and  the  amount  the  recipient  would  pay 
on  a  comparable  conmiercial  loan  that  the 
recipient  could  actually  obtain  on  the 
market." 

The  Department  believes  that  this 
interpretation  is  in  compliance  with  the 
SCM  and  the  Act  because  the  inclusion 
of  loan  fees  in  the  benchmark  interest 
rate  to  calculate  the  benefit  accurately 
derives  the  amount  that  the  recipient 
would  pay  on  a  comparable  commercial 
loan. 

While  section  351.505  of  the 
Department's  regulations  are  not  in 
effect  for  the  instant  reviews,  the 
Preamble  restates  the  Department's 
practice  of  using  the  "effective  interest 
rate"  rather  than  the  "nominal  interest 
rate"  because  effective  interest  rates  are 
intended  to  take  account  of  the  actual 
cost  of  the  loan,  including  the  amount 


K. 


o^any  fees,  commissions,  compensating 
'ances,  government  charges  or 
nalties  paid  in  addition  to  the 
( iminal  interest.  See  section 
;  1.505(a)(1);  Preamble  to  the 
ifgulations,  63  FR  65362  (November  25, 
98). 

As  explained  in  the  Preliminary 
9sults  at  16926,  the  pre-shipment 
port  credit  program  allows  for  the 
mption  of  certain  fees  that  are 
irmally  charged  on  loans,  provided 
thbt  the  loans  are  used  in  financing 
er^ortation  and  other  foreign  exchange 
earning  activities.  In  light  of  the 
eMemption  granted  under  this  program, 
thiB  only  way  to  determine  the  amount 
t  the  recipient  would  normally  pay 
a  comparable  commercial  loan 
)uld  be  to  factor  in  the  fees  a  recipient 
uld  incur  on  this  type  of  transaction. 
T  this  reason,  consistent  with  the 
partment's  practice,  we  compare 
.ve  rates  rather  than  nominal  rates. 
e.g..  Certain  Iron-Metal  Castings 
fkt>m  India:  Final  Results  of 
d^untervailing  Duty  Administrative 
mview,  60  FR  44843  (August  29, 1995) 
(( 'hstings  from  India). 

C  '^mment  4:  Measurement  of 
Cdunten^ailable  Benefit:  Earned  Versus 
~  ceipt  Basis 

iannesmann  argues  that  the 
partment  deviated  from  its  long- 
ding  practice  of  measiiring  benefits 
an  earned  basis,  i.e.,  on  the  date  of 
ort  where  the  benefit  is  earned, 
ler  as  a  fixed  percentage  of  the  f.o.b. 
ue  or  as  a  fixed  amount  per  ton,  on 
hipment-by-shipment  basis,  and  the 
orter  knows  the  total  amoimt  of  the 
efit  at  the  time  of  export, 
esmaim  cites  several  cases,  which 
jfiy  claim  demonstrates  that  the 
partment  has  taken  this  approach 
even  in  cases  where  the  benefit  was 
d  enominated  in  local  currency,  in  high 
inflationary  economies,  and  in  cases 
M  here  there  were  long  delays  between 
tlie  date  of  exportation  and  the  date  of 
ai  xual  receipt  of  the  benefit. 

irhey  argue  that  the  Department 
n  i^asured  the  benefits  on  an  earned 
b  1  sis  in  Brazilian,  as  well  as  Mexican 
o  L  »s  in  the  1980's,  a  period  in  which 
b  ]  th  countries  experienced  high 
iii|lation,  although  the  benefits  could 
nqt  have  been  known  at  the  time  of 
eicport  because  of  the  ongoing  ciurency 
d  a^aluations.  Further,  Maimesmaim 
argues  that  because  the  Department  is 
applying  its  long-standing  practice 
e  instant  case,  it  is  arbitrarily 
inging  its  methodology  without  an 


e:  cplanation,  which  is  contrary  to  the 
p  :inciple  of  administrative  law. 

According  to  Mannesmann,  the  fact 
tl  .1  it  the  benefit  was  fixed  for  a  period 


of  time  in  U.S.  dollars  before  being 
converted  into  local  currency  means 
that  the  value  of  the  benefit  was  more 
stable  during  that  period  in  the  Turkish 
case  than  it  was  in  the  Brazilian  and 
Mexican  cases.  In  the  Brazilian  and 
Mexican  cases,  the  value  of  the  benefit 
was  converted  into  local  currency  at  the 
time  of  exportation  and  began 
immediately  to  lose  value  diuing  the 
period  between  the  date  of  export  and 
the  date  of  receipt  of  the  benefit  because 
of  the  effects  of  inflation.  Furthermore, 
Mannesmann  argues  that  in  the  Turkish, 
Brazilian  and  Mexican  cases,  the  "real" 
value  of  the  benefit  that  would 
ultimately  be  received  by  the  exporters 
was  not  known  at  the  time  of  export 
Thus,  the  benefits  from  the  Freight 
Rebate  program  should  be  measured  on 
the  same  basis  as  the  Brazilian  and 
Mexican  cases. 

Mannesmann  states  that  in  1995  Pipe 
and  Tube  and  Line  Pipe,  the  Department 
countervailed  benefits  received  under 
the  Export  Performance  Credit  program 
on  the  date  they  were  earned,  and  not 
when  they  were  received.  Mannesmann 
argues  that  despite  the  Department's 
attempts  to  distinguish  the  Freight 
Rebate  program  from  the  Export 
Performance  Credit  program,  the  two 
programs  were  virtually  identical. 
Maimesmann  also  argues  that  the 
exporters  did  not  know,  at  the  time  of 
export,  the  exact  exchange  rate  that 
would  be  used  to  convert  the  dollar 
amoimt  to  Turkish  Lira  (TL)  in  either 
program;  therefore,  the  exporters  did  not 
know  the  "precise"  amount  of  the 
benefit  in  TL  on  the  date  of  export.  On 
the  other  hand,  they  argue  that  under 
both  programs,  the  exporters  knew  the 
exact  U.S.  dollar  amount  of  the  benefit 
on  the  date  of  export,  and  the  exporters 
expected  to  receive  the  equivalent  value 
in  TL  at  a  later  date.  Therefore,  they 
argue  that  the  price  effect  and  the 
volume  effect  of  the  benefit  were 
exerted  at  the  time  of  export  and  not  at 
a  later  date. 

Petitioners  coimter  that  the  Brazilian 
cases  cited  by  Mannesmann  do  not 
contradict  the  Department's  finding  in 
the  instant  case.  In  the  Brazilian  cases, 
the  respondents  knew  the  exact  amount 
of  local  currency  they  would  receive  as 
a  benefit  at  the  time  of  exportation. 
However,  in  the  instant  case,  the 
amount  of  local  currency  to  be  received 
was  not  known  at  the  time  of  export. 
Petitioners  also  contend  that  the  focus 
on  local  currency  is  critical  because  this 
is  how  the  benefit  was  paid.  According 
to  petitioners,  in  inflationary 
economies,  valuing  a  benefit  at  the  time 
it  is  earned,  where  conversion  from  U.S. 
dollars  to  local  currency  will  occur  at 
some  future  date,  understates  the  value 


of  the  benefit  received.  Furthermore, 
because  the  conversion  to  local  currency 
occurred  at  a  future  date  renders  the 
value  of  the  benefit  uncertain  at  the  time 
it  is  earned. 

Department's  Position:  The 
Department  has  previously  addressed 
the  arguments  raised  by  Mannesmann. 
See  1996  Pipe  and  Tube  and  Line  Pipe. 
63  FR  at  18887-88.  No  new  information 
has  been  presented  that  would  warrant 
reconsideration  of  the  Department's 
prior  findings  .'"Our  normal  practice  is  to 
coimtervail  benefits  when  they  affect 
the  firm's  cash  flow,  usually  when  the 
company  receives  the  benefit.  See  e.g., 
Ferrochrome  from  South  Africa,  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  56  FR  33254, 
33255  Ouly  19, 1991)  (Ferrochrome  from 
South  Africa).  However,  the  Department 
has  deviated  bom  its  long-standing 
practice  to  countervail  an  export 
subsidy  on  the  date  the  benefit  is 
received  on  an  "earned  basis"  where  the 
benefit  is  provided  as  a  percentage  of 
the  value  of  the  exported  merchandise 
on  a  shipment-by-shipment  basis,  and 
the  exact  amount  of  the  countervailable 
subsidy  is  known  at  the  time  of  export. 
See  e.g.,  Castings  from  India,  60  FR  at 
44844.  As  stated  in  1995  Pipe  and  Tube 
and  Line  Pipe,  and  in  1996  Pipe  and 
Tube  and  Line  Pipe,  the  exporter  could 
not  have  known  at  the  time  of  export  the 
exact  amoimt  of  the  coimtervailable 
benefit  from  the  Freight  Rebate  program 
because  the  freight  payments  were  only 
stated  in  U.S.  dollars  per  ton,  but  the 
benefit  was  not  tied  to  the  U.S.  dollar. 
The  Govenmient  of  Turkey  (CRT)  did 
not  initially  commit  to  use  the  exchange 
rate  existing  on  the  date  of  export. 
Therefore,  because  of  the  high  rate  of 
inflation  in  Turkey,  the  exporters  could 
not  have  known  the  amount  of  the 
benefit  ultimately  to  be  received  at  the 
time  of  export.  See  1996  Pipe  and  Tube 
and  Line  Pipe,  63  FR  at  18888.  In  the 
Brazilian  and  Mexican  cases  cited  by 
Mannesmann,  the  benefits  in  these  high 
inflationary  economies  were  paid  at  the 
time  of  export,  thus  exporters  knew 
with  certainty  the  benefit  to  be  received 
in  the  local  currency  at  the  time  of 
export.  See  e.g..  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Stainless  Steel  Products  from 
Brazil.  48  FR  21610,  21612  (May  13, 
1983)  and  Toy  Balloons  (Including 
Punchballs)  and  Playballs  from  Mexico: 
Final  Results  of  Administrative  Review 
of  Countervailing  Duty  Order,  49  FR 
45039,  45040  (November  14, 1984). 

We  also  disagree  with  Mannesmann's 
argimients  that  the  Freight  Rebate 
program  is  indistinguishable  from  the 
Export  Performance  Credit  program.  We 
previously  determined  that  the 
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programs  are  distmguishable.  See  1995 
Pipe  and  Tube  and  Line  Pipe,  62  FR  at 
43991,  and  1996  Pipe  and  Tube  and 
Line  Pipe,  63  FR  at  18888.  Under  the 
Export  Performance  Credit  program,, 
because  the  value  of  the  benefit  was  tied 
to  the  U.S.  dollar^  the  benefit  remained 
the  same  in  U.S.  dollar  terms.  Therefore, 
the  value  of  the  benefit  firom  the  Export 
Performance  Credit  program  was  known 
at  the  time  of  export,  and  could  be 
calculated  on  an  earned  basis. 

Comment  5:  Policy  Considerations  for 
Measurement  of  Benefits 

Mannesmann  argues  that  policy 
considerations  and  the  Department's 
Regulations  require  the  Freight  Rebate 
program  be  coimtervailed  on  the  date 
the  benefit  was  earned  because  the 
benefits  should  be  coimtervailed  when 
they  wUl  have  the  greatest  potential 
effect  on  a  company's  export  volumes  or 
pricing  to  the  United  States. 
Mannonnann  states  that  since  the 
Freight  Rebate  program  was  terminated 
at  the  end  of  1994,  there  were  no  longer 
any  incentive  for  companies  to  export. 
Therefore,  they  argue  that  because  the 
countervailing  duty  law  is  intended  to 
ofEset  export  subsidies,  it  makes  little 
sense  for  the  Department  to  countervail 
a  benefit  once  a  program  has  been 
terminated. 

In  support  of  its  policy  argument, 
Mannesmann  points  to  section  351.514 
of  the  Department's  regulations,  which 
deals  with  freight  charges.  Mannesmann 
states  that  although  this  provision 
relates  to  domestic  freight  charges  on 
export  shipments,  it  is  instructive  in 
that  it  specifically  recognizes  that 
freight-related  benefits  should  be 
coimtervailed  on  the  date  that  the 
subsidies  were  actually  used  to 
mcourage  shipments  to  the  United 
States.  "Hierefore,  they  argue  that  the 
Department  should  follow  this  policy 
when  countervailing  benefits  from  the 
Freight  Rebate  program. 

Petitioners  coimter  that  regardless  of 
whether  a  coimtervailable  program  has 
been  terminated,  the  Department  should 
not  ignore  the  residual  benefits  received 
imder  the  program. 

Department's  Position:  The 
Department  has  previously  addressed 
the  arguments  raised  by  Mannesmann. 
See  1996  Pipe  and  Tube  and  Line  Pipe, 
63  FR  at  18888.  No  new  information  has 
been  presented  that  would  warrant 
reconsideration  of  the  Department's 
prior  findings.  We  continue  to  disagree 
with  Mannesmann's  argument  that  it 
makes  little  sense  for  the  Department  to 
coimtervail  a  benefit  once  a  program  has 
been  terminated.  As  we  stated,  under 
section  771(5)(C).  we  are  not  required  to 
consider  the  potential  effect  of  a 


subsidy.  Moreover,  under  the  Act,  a 
benefit  that  is  contingent  upon  export  is 
an  export  subsidy  and  thus 
countervailable.  See  Section  771(5A)(B). 
Finally,  imder  the  logic  of  respondents 
argument,  we  could  never  countervail 
export  subsidies  imless  the  benefit 
could  be  measured  at  the  time  of 
shipment.  This  clearly  conflicts  with  the 
Act  and  our  long-standing  practice  to 
countervail  benefits  at  the  time  the 
subsidy  affects  the  company's  cash  flow, 
which  includes  residual  benefits  from  a 
terminated  program.  See  e.g., 
Ferrochrome  from  South  Africa,  56  FR 
33254,  33255  (July  19, 1991). 

Mannesmann's  citation  to  section 
351.514  is  not  applicable  to  the  instant 
reviews.  However,  Mannesmann's 
argument  that  this  section  of  the 
r^\ilations  is  instructive  is  flawed.  We 
previously  determined  that  the  Freight 
Rebate  program  was  a  freight  bonus,  i.e., 
a  benefit  contingent  upon  export. 
Therefore,  we  continue  to  foUow  our 
normal  practice  and  coimtervail  this 
benefit  at  the  time  the  financial 
contribution  affects  the  cash  flow  of  the 
company,  which  is  when  the  company 
receives  the  payment  of  the  subsidy  to 
which  it  is  entitled  as  a  result  of  prior 
exportations.  See  1996  Pipe  and  Tube 
and  Line  Pipe,  63  FR  at  18889. 

Comment  6:  Treatment  of  Foreign 
Exchange  Difference  (Kur  Farid) 

The  Yucel  Boru  Group  argues  that  the 
Department's  statement  that  "we  find 
that  foreign  exchange  differences  are  not 
viewed  as  sales  income  generated  by  a 
company's  main  operations,"  is  contrary 
to  Turkish  accounting  principles,  as 
well  as  the  Turkish  government's  own 
Standard  Accounting  Plan.  The  Yucel 
Boru  Group  also  argues  that  the 
Department's  quote  from  Price 
Waterhouse's  publication.  Doing 
Business  in  Turkey  (1992,  as  amended 
July  31. 1995)  that  "the  lack  of  clearly 
defined  commercial  accounting 
principles  and  the  predominance  of  tax 
law  mean  that  Turkish  law  should  be 
treated  with  extreme  caution,  and 
international  accounting  standards  are 
preferred"  has  nothing  to  do  with 
income  classification  issues.  The  Group 
claims  that  the  same  article  directly 
addresses  the  treatment  of  exchange 
gains  and  losses,  and  states  that 
"exchange  gains  and  losses  are  part  of 
normal  trading  income  and  expense  to 
be  taken  into  account  when  realized." 
Thus,  they  argue  that  kurfarki  should 
be  considered  as  trading  revenue  for 
piuposes  of  the  denominator  of  subsidy 
calculations  (total  net  sales). 

The  Yucel  Boru  Group  also  discusses 
the  Department's  treatment  of  costs, 
interest  expense,  and  price  adjustment 


in  the  context  of  two  antidumping  cases 
that  involve  cost  issues,  both  in  a  high 
inflationary  economy  (Turkey)  and  a 
non-high  inflationary  economy 
(Germany).  The  Group  argues  that  in 
those  cases,  the  Department  treated  the 
foreign  exchange  gain  as  sales  income, 
and  that  the  Department  should  do 
likewise  in  the  instant  case. 

Petitioners  coimter  that  the  Yucel 
'  Boru  Group  points  to  one  source  cited 
by  the  Department.  However,  the  Group 
does  not  address  the  extensive  citations 
the  Department  provided  from  other 
publications  regarding  the  treatment  of 
income  obtained  from  foreign  exchange 
gains  and  losses.  Petitioners  also 
counter  that  there  is  overwhelming 
support  in  the  record  that  foreign 
exchange  gain  or  loss  is  not  related  to 
sales  activities,  and  is  therefore  "other 
income." 

Department's  Position:  The  Yucel 
Boru  Group  mistakenly  argues  that  the 
Department  excluded  foreign  exchange 
gains  and  losses  from  the  total  sales 
figure  used  as  the  denominator  for  the 
calculation  of  the  subsidy.  However,  we 
note  that  we  used  the  total  sales 
denominator  reported  by  the  companies. 
In  addition,  as  stated  in  the  preliminary 
results,  the  Department  departed  from 
how  it  had  treated  such  gains  and  losses 
in  earlier  reviews  of  subject 
merchandise,  and  in  the  instant  reviews 
the  Department  has  indexed  both  the 
subsidy  benefits  (numerator)  and  sales 
revenue  (denominator),  as  reported  in 
the  questionnaire  responses.  See 
Preliminary  Results  at  16925-26.  Thus, 
the  Group's  argument  regarding  whether 
foreign  exchange  gains  or  losses 
constitute  sales  revenue  or  other  income 
and  should  be  included  in  the  sales 
denominator  is  not  germane  to  the 
Department's  calculation  of  the  net 
subsides  in  the  instant  reviews. 

The  Group's  discussion  of  the 
antidumping  cases  also  lacks  merit.  In 
the  instant  case,  we  are  examining 
neither  cost  issues  nor  price 
adjustments.  However,  as  discussed 
above,  to  account  for  high  inflation  in 
Turkey,  the  Department  has  used 
indexation  in  the  instant  case,  as  well  as 
in  the  Notice  of  Final  Results  and 
Partial  Recission  of  Antidumping  Duty 
Administrative  Review:  Certain  Pasta 
from  TuHcey.  63  FR  68429, 68435. 

Final  Results  of  Review 

In  accordance  with  19  CFR 
355.22(c)(4)(ii),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  these 
administrative  reviews.  For  the  {>eriod 
January  1, 1997  through  December  31, 
1997,  we  determine  the  net  subsidy  to 
be  as  follows: 


^  uc8t  Boru  Group 


\  lannesmann 
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Manufacturer/exporter  of  pipe 
and  tube 


Rate 
(percent) 


0.84 


Manufacturer/exporter  of  line 
pipe 


Rate 
(percent) 


4.20 


We  will  instruct  the  U.S.  Customs 
:  ervice  ("Customs")  to  assess 
:  3tmtervailing  duties  as  indicated 
1 3ove.  The  Department  will  also 
^istruct  Customs  to  collect  cash 
•posits  of  estimated  coimtervailing 
ities  in  the  percentages  detailed  above 
the  f.o.b.  invoice  price  on  all 
:  shipments  of  each  class  or  kind  of 
merchandise  from  reviewed  companies, 
>  itered,  or  w^ithdrawn  from  warehouse 
or  consumption  on  or  after  the  date  of 
)  ublication  of  the  final  results  of  these 
f views. 

Because  the  URAA  replaced  the 
I  [  meral  rule  in  favor  of  a  country-wide 
:  ite  with  a  general  rule  in  favor  of 
;  itdividual  rates  for  investigated  and 
]  <  iviewed  companies,  the  procedures  for 
( II  itablishing  coimtervailing  duty  rates, 
J I  icluding  those  for  non-reviewed 
I  :i  >mpanies,  are  now  essentially  the  same 
J  If  those  in  antidimiping  cases,  except  as 
]  irovided  for  in  §  777A{e)(2)(B)  of  the 
Act.  The  requested  review  will  normally 
Mver  only  those  companies  specifically 
ikUied.  See  19  CFR  355.22(a).  Pursuant 
tb  19  CFR  355.22(g),  for  all  companies 
ftir  which  a  review  was  not  requested. 
d  ities  must  be  assessed  at  the  cash 
< !( iposit  rate,  and  cash  deposits  must 
c  0ntinue  to  be  collected  at  the  rate 
jifeviously  ordered.  As  such,  the 
c  (^untervailing  duty  cash  deposit  rate 
explicable  to  a  company  can  no  longer 
change,  except  pursuant  to  a  request  for 
aj  review  of  that  company.  See  Federal- 
tgul  Corporation  and  The  Torringfon 
tmpanyv.  United  States,  822  F.Supp. 
2  (CIT  1993)  and  Floral  Trade  Council 
United  States,  822  F.Supp.  766  (CIT 
13).  Therefore,  the  cash  deposit  rates 
,  all  companies  except  those  covered 
b  y  these  reviews  will  be  unchanged  by 
tUB  results  of  these  reviews. 

We  will  instruct  Customs  to  continue 
t^  collect  cash  deposits  for  non- 
r^viewed  companies  at  the  most  recent 
ccpnpany-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
ilied  to  non-reviewed  companies 
ered  by  this  order  will  be  die  rate  for 
It  company  established  in  the  most 
:ently  completed  administrative 
pkbceeding  conducted  imder  the  URAA. 
If  such  a  review  has  not  been 
cqoducted,  the  rate  established  in  the 
nlpst  recently  completed  administrative 


proceeding  piusuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments  is  applicable. 
See  Certain  Welded  Carbon  Steel  Pipe 
and  Tube  Products  from  Turkey;  Final 
Results  of  Countervailing  Duty 
Administrative  Reviews,  53  FR  9791. 
These  rates  shaH  apply  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1, 1997  through  December  31, 
J997,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
this  order  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  C.F.R.  §  355.34(d).  Timely 
written  notification  of  retiun/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

These  administrative  reviews  and 
notice  are  issued  and  published  in 
accordance  with  section  751(a)(1)  and 
777(i)(l)  of  the  Act  (19  U.S.C.  1675(a)(1) 
and  19  U.S.C.  1677f(i)(7)). 

Dated:  August  5, 1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-21198  Filed  8-13-99:  8:45  am] 
BILUNG  CODE  3$1<M)S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Federai  Approval  of  Minnesota's  Laice 
Superior  Coastal  Program 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service. 

ACTION:  Notice  of  the  National  Oceanic 
and  Atmospheric  Administration, 
National  Ocean  Service's  approval  of 
Minnesota's  Lake  Superior  Coastal 
Program  pursuant  to  the  Coastal  Zone 
Management  Act  of  1972,  as  amended 
16  U.S.C.  1451  et  seq. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Oceanic  and  Atmospheric 
Administration,  (NOAA)  approved 
Minnesota's  Lake  Superior  Coastal 
Program  (MLSCP)  on  July  6, 1999, 
pursuant  to  the  provisions  of  section 
306  of  the  Federal  Coastal  Zone 
Management  Act  of  1972,  as  amended. 


16  U.S.C.  1455  (CZMA).  The  MLSCP  is 
described  in  Minnesota's  Lake  Superior 
Coastal  Program  and  Final 
Environmental  Impact  Statement  (P/ 
FEIS)  published  in  Jime,  1999. 

Minnesota  is  the  33rd  state  to  receive 
Federal  approval  of  its  coastal 
management  program.  Minnesota 
submitted  a  proposed  coastal  program  to 
NOAA  in  July,  1998.  Upon  reaching  a 
preliminary  decision  that  the  program  * 
met  the  requirements  of  the  CZMA,  and 
in  order  to  meet  its  responsibilities 
under  the  National  Environmental 
PoUcy  Act,  NOAA  published 
Minnesota's  Statement  (P/DEIS)  for 
public  review  on  August  7, 1998.  NOAA 
published  the  P/FEIS  including  public 
comments  on  the  P/DEIS  and  responses 
to  those  comments  on  lime  4, 1999. 
NOAA  has  also  fulfilled  its 
responsibilities  under  the  Endangered 
Species  Act  through  consultations  with 
the  U.S.  Fish  and  Wildlife  Service  and 
National  Marine  Fisheries  Service. 

The  MLSCP  is  the  culmination  of 
several  years  of  development  by  the 
State  of  Minnesota,  interest  groups,  the 
general  public,  Federal  agencies,  and  in 
consultation  with  NOAA.  The  MLSCP 
consists  of  numerous  state  policies  on 
diverse  coastal  management  issues 
which  are  prescribed  by  statute  and 
other  legal  mechanisms  and  made 
enforceable  imder  state  law.  The  MLSCP 
will  improve  the  decision  making 
process  for  determining  appropriate 
coastal  land  and  water  uses  in  light  of 
resource  consideration  and  increase 
public  awareness  of  coastal  resources 
and  processes.  The  MLSCP  will  increase 
long  term  protection  of  the  state's 
coastal  resources  while  providing  for 
sustainable  economic  development. 

NOAA  approval  of  the  Ntt^CP  makes 
the  state  eligible  for  Federal  financial 
assistance  for  program  administration 
and  enhancement  under  sections  306, 
306A,  308  and  309  of  the  CZMA  (16 
U.S.C.  1455, 1455a,  1456a,  and  1456b). 
Minnesota  has  submitted  an  application 
for  $652,000  in  FY  1999  Federal  CZMA 
funds  which  are  available  to  it.  These 
funds  will  generally  be  used  to  assist  the 
state  in  administering  the  various  state 
and  local  authorities  included  in  the 
MLSCP  as  well  as  be  used  to  fund  local 
management  efforts  to  sustain 
ecosystems,  sustain  coastal 
communities,  and  increase  public 
access. 

NOAA  approval  of  the  MLSCP  also 
makes  operational,  as  of  the  date  of  this 
Federal  Register  Notice,  the  CZMA 
Federal  consistency  requirement  with 
respect  to  the  MLSCP  (16  U.S.C.  1456; 
15  CFR  part  930).  Therefore,  as  of  today, 
direct  Federal  activities  occurring 
within  or  outside  the  Minnesota  Coastal 
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Zona  that  are  reasonably  likely  to  affect 
any  land  or  water  use  or  natural 
resources  of  the  Minnesota  Coastal  Zone 
must  be  consistent  to  the  maximum 
extent  practicable  with  the  enforceable 
policies  of  the  MLSCP.  In  addition, 
activities  within  or  outside  the 
Minnesota  Coastal  Zone  requiring  a 
Federal  license  or  permit  listed  in  the  P/ 
FEIS.  and  Federal  financial  assistance  to 
state  agencies  and  local  governments 
that  are  reasonably  likely  to  affect  any 
land  or  water  use  or  natural  resource  of 
the  Miimesota  Coastal  Zone  must  be 
consistent  with  the  enforceable  policies 
of  the  MLSCP. 

Part  V,  Chapter  3  of  the  P/FEIS 
identifies  the  enforceable  policies  of  the 
Minnesota  program,  Part  V,  Chapter  6  of 
the  P/FEIS  as  well  as  the  CZMA 
regulations  at  15  CFR  part  930, 
identifies  Federally  licensed  or 
permitted  activities  subject  to  the 
Federal  consistency  requirements  and 
provides  specific  procedures  to  be  used 
in  the  Federal/State  coordination 
process. 

ADDRESSES:  For  further  information 
please  contact  Neil  Christerson  at  (301) 
713-3113,  Extension  167;  or  via  fuc  at 
(301)  713-4367;  or  via  e-mail  at 
neil.christersondnoaa.gov 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  August  6, 1999. 
JohnOlhrer, 

Director,  Management  and  Budget  Office, 
National  Ocean  Service. 
(FR  Doc.  99-21083  Filed  8-13-99;  8:45  am] 

■UJNQ  cooe  me-is-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherlc 
MoniNiiavaiion 

[DoeiMi  No.  960212037-8142-02;  LD. 
OMMMA] 

RiN0648-AJS7 

Fiaheriaa  Of  the  Exciuelve  Economic 
Zona  off  Alaaln;  ProhibilMl  Speciea 


agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conmierce. 

ACTION:  Selection  of  an  authorized 

distributor. 

summary:  NMFS  announces  the 
selection  of  Northwest  Food  Strategies 
(NFS)  as  an  authorized  distributor  for 
purposes  of  distributing  Pacific  salmon 
to  economically  disadvantaged 
individuals  under  the  prohibited 
species  donation  (PSD)  program.  These 


salmon  are  caught  incidentally  during 
groundfish  fishing  operations  off 
Alaska.  This  action  is  necessary  to 
comply  with  provisions  of  the  PSD 
Program. 

dates:  Effective  August  16, 1999, 
through  August  16,  2002. 
ADDRESSES:  Copies  of  the  PSD  Permit  for 
Salmon  may  be  obtained  from  the 
Sustainable  Fisheries  Division,  NMFS, 
Alaska  Region,  P.O.  Box  21668,  Jimeau, 
AK  99802-21668,  Attn:  Lori  Gravel. 
Copies  of  Amendments  50/50  and  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  prepared  for 
the  amendments  may  be  obtained  from 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Salveson,  907-586-7228. 
SUPPLEMENTARY  MF0RMAT10N: 

Background 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
Gulf  of  Alaska  (GOA)  and  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI)  is  managed  by  NMFS  according 
to  the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 
(FMPs).  These  FMPs  were  prepared  by 
the  North  Pacific  Fishery  Management 
Coimcil  imder  the  Magniison-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801.  et  seq.)  (Magnuson- 
Stevens  Act).  Regulations  governing  the 
Alaska  groundfish  fisheries  appear  at  50 
CFR  parts  600  and  679. 

NMFS  approved  Amendments  26/29 
to  the  BSAI  and  GOA  FMPs, 
respectively,  on  Jidy  10, 1996,  and 
implemented  a  Salmon  Donation 
Program.  These  amendments  were 
superseded  by  Amendments  50/50  to 
the  FMPs,  which  were  approved  by 
NMFS  on  May  6, 1998,  and  authorize 
the  PSD  Program  for  salmon  and  Pacific 
halibut.  A  final  rule  implementing 
Amendments  50/50  was  published  in 
the  Federal  Register  on  June  12, 1998 
(63  FR  32144).  A  full  description  of,  and 
background  information  on  the  PSD 
Program  may  be  found  in  the  preamble 
to  the  proposed  rules  for  Amendments 
26/29  and  50/50  (May  16, 1996,  61  FR 
24750  and  March  4. 1998, 63  FR  10583, 
respectively). 

Regulations  at  §  679.26  authorize  the 
volimtary  distribution  of  Pacific  salmon 
taken  incidentally  in  the  groundfish 
trawl  fisheries  off  Alaska  to 
economically  disadvantaged  individuals 
by  tax-exempt  organizations  through  an 
authorized  distributor.  The  Regional 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  may  select 
one  or  more  tax-exempt  organizations  to 


be  authorized  distributors,  as  defined  by 
§  679.2,  based  on  the  information 
submitted  by  applicants  under  §  679.26. 
After  review  of  qualified  applicants, 
NMFS  must  annoimce  the  selection  of 
authorized  distributor(s)  in  the  Federal 
Register  and  issue  the  selected 
distributor(s)  PSD  permits. 

On  June  29, 1999,  the  Regional 
Administrator  received  an  application 
from  NFS.  This  application  was 
submitted  to  renew  an  existing  PSD 
permit  issued  to  NFS  on  August  16, 
1996  (August  16, 1996,  61  FR  42591). 
which  authorized  the  voluntary 
distribution  of  Pacific  salmon  taken 
incidentally  in  groundfish  trawl 
fisheries  off  Alaska  through  August  16, 
1999.  The  Regional  Admkiistrator 
reviewed  the  application  and 
determined  that  it  provided  the  required 
information  and  that  NFS  met  the 
requirements  for  an  authorized 
distributor.  As  reqiiired  by 
§  679.26(b)(2),  the  Regional 
Administrator  based  his  selection  on  the 
following  criteria: 

1.  The  number  and  qualifications  of 
applicants  for  PSD  permits.  As  of  the 
date  of  this  notice,  oidy  the  application 
from  NFS  has  been  received  to 
distribute  salmon  taken  incidentally  in 
the  Alaska  groimdfish  trawl  fisheries. 
NFS  has  been  coordinating  the 
distribution  of  salmon  taken 
incidentally  in  these  fisheries  since 
1993  under  exempted  fishing  permits 
and  the  Salmon  Donation  Program.  NFS 
employs  independent  seafood  quality 
control  experts  to  ensure  product 
quality  and  has  received  support  from 
cold  storage  facilities  and  common 
carriers  servicing  the  areas  where 
Pacific  salmon  are  donated. 

2.  The  number  of  harvesters  and  the 
quantity  of  salmon  that  applicants  can 
effectively  administer.  The  number  of 
processors  and  vessels  currently 
participating  in  the  PSD  program 
administered  by  NSF  include:  4 
shoreside  processors,  11  catcher/ 
processor  vessels,  and  47  catcher 
vessels.  According  to  its  application, 
NFS  has  the  capacity  to  receive  and 
distribute  salmon  from  as  many  as  40 
processors  and  their  associated  catcher 
vessels.  In  1996, 1997,  and  1998.  NFS 
processed  102,735  lbs,  212,143  lbs,  and 
93,751  lbs,  respectively,  of  salmon  for 
distribution  under  a  food  bank  program. 
NMFS  does  not  have  information  to 
convert  accurately  these  weights  to 
numbers  of  salmon.  Nonetheless, 
assuming  a  recovery  rate  of  30  percent 
and  an  average  recovered  weight  of  8  lbs 
per  fish,  the  above  poundages  could 
represent  between  39,000  and  88,400 
fish. 
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3.  The  anticipated  level  of  salmon 
J  ncidental  catch  based  on  salmon 

ncidental  catch  from  previous  years. 
Ihiring  1997  and  1998,  about  118,000 
4nd  128,000  salmon,  respectively,  were 
caught  incidentally  in  the  BSAI 
groundfish  trawl  fisheries.  Another 
^8,500  and  30,000  salmon,  respectively, 
"ere  taken  in  the  GOA  trawl  fisheries. 

4.  The  potential  number  of  vessels 
id  processors  participating  in  the 
jundfish  trawl  fisheries.  In  1997. 

Ibout  8  shoreside  processors,  59  trawl 
itcher/processors.  3  motherships,  and 
13  trawl  catcher  vessels  participated  in 
le  BSAI  groundfish  trawl  fisheries. 

ing  the  same  year,  about  18 
loreside  processors,  29  trawl  catcher/ 
irocessors,  and  174  trawl  catcher 
«els  participated  in  the  GOA 
timdfish  trawl  fisheries. 
This  PSD  permit  is  in  effect  for  a  3- 
)  ear  period  from  the  publication  date  of 
t  lis  notice  unless  suspended  or 
"  svoked.  It  may  not  be  transferred; 
:  owever  it  may  be  renewed  following 
t  le  application  procedures  in  §  679.26. 
If  the  authorized  distributor  modifies 
jay  information  on  the  PSD  permit 
ibplication  submitted  under 
§r679.26(b){l)(xi)  or  (b){l)(xiii),  the 
iiuthorized  distributor  must  submit  a 
modified  list  of  participants  or  a 
liodified  list  of  delivery  locations  to  the 
Regional  Administrator. 
I  This  permit  may  be  suspended, 
Modified,  or  revoked  imder  15  CFR  part 
)p4  for  noncompliance  with  terms  and 
I  X)nditions  specified  in  the  permit  or  for 
I  violation  of  this  section  or  other 
1  igiilations  in  50  CFR  part  679. 

I  jlassificatton 

This  action  is  taken  under  50  CFR 

I  >  79.26. 

Authority:  16  U.S.C.  773  et  seq.,  1408  et 
H'g.,  and  3631  etseq. 

Dated:  August  9, 1999. 

I I  ruce  C.  Morehead, 

i  1  ::ting  Director,  Office  of  Sustainable 

i '  sheries,  National  Marine  Fisheries  Service. 

|FR  Doc.  99-21097  Filed  8-13-99;  8:45  am] 

1 1  LUNG  CODE  3S10-22-F 


ACTION:  Notice  of  intent;  request  for 
nominations. 


PARTMENT  OF  COMMERCE 

tional  Oceanic  and  Atmospheric 
Jministratlon 


0eO499C] 

Panels  on  Biimsh  and  Highly 
Species  Fisheries 

lENCY:  National  Marine  Fisheries 
f  ( irvice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
( Ibmmerce. 


SUMMARY:  NMFS  solicits  nominations 
for  the  Billfish  and  Highly  Migratory 
Species  (HMS)  advisory  panels  (APs). 
The  purpose  of  the  APs  is  to  assist 
NMFS  in  the  collection  and  evaluation 
of  information  relevant  to  the 
development  of  management  plans,  plan 
amendments,  and  regulatory 
amendments  for  Atlantic  billfish  and  for 
Atlantic  timas,  swordfish,  and  sharks. 
The  APs  include  representatives  from 
all  interests  in  HMS  fisheries. 
DATES:  Nominations  must  be  submitted 
on  or  before  September  13, 1999. 
ADDRESSES:  Nominations  should  be 
submitted  by  mail  to  Rebecca  Lent, 
Highly  Migratory  Species  Management 
Division,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD,  20910,  or 
by  fax:  301-713-1917. 
FOR  FURTHER  INFORMATKM  CONTACT:  Jill 
Stevenson  or  Alicon  Morgan  at  (301) 
713-2347. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  (Magnuson-Stevens 
Act),  16  U.S.C.  1801  et  seq.,  as  amended 
by  tie  Sustainable  Fisheries  Act,  Public 
Law  104-297,  two  Advisory  Panels 
(APs)  were  established  in  1997  to 
consult  with  NMFS  in  the  collection 
and  evaluation  of  information  relevant 
to  the  development  of  fishery 
management  plans  (FMPs),  FMP 
amendments,  and  regulatory 
amendments  imder  the  framework 
provisions  for  Atlantic  billfish  and 
Atlantic  timas,  swordfish  and  sharks. 
Members  of  these  two  APs  were  selected 
to  serve  for  approximately  2  years.  The 
HMS  AP  Statement  of  Organization, 
Practices  and  Procedures  (SOPPs)  call 
for  half  of  the  AP  members  to  be 
replaced  after  2  years,  with  the  other 
half  being  replaced  6  months  later.  This 
staggered  renewal  process  was  designed 
to  allow  for  a  more  gradual  adjustment 
as  the  AP  members  are  replaced.  The 
HMS  AP  SOPPs  further  state  that,  of  the 
22  non-federal  members  of  the  AP,  8  are 
representatives  of  the  commercial 
fisheries  for  Atlantic  HMS,  7  are 
representatives  of  the  recreational 
fisheries  for  Atlantic  HMS,  6  are  from 
the  academic  and  environmental 
community  active  in  the  conservation 
and  management  of  Atlantic  HMS,  and 
1  is  from  the  U.S.  Advisory  Committee 
to  the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
The  Billfish  AP  SOPPs  indicate  that  the 
membership  term  for  all  members  of  the 


Billfish  AP  expired  Jime  1, 1999.  Of  the 
7  non-federal  voting  members  of  the 
Billfish  AP,  4  are  representatives  of  the 
recreational  fisheries  for  Atlantic  HMS, 
1  is  a  representative  of  commercial 
fisheries  for  whom  billfish  are 

incidental  Latch  ut  bycjaluh,  1  is-a 

representative  of  the  environmental 
organizations  active  the  conservation 
and  management  of  Atlantic  billfish, 
and  1  is  a  representative  of  the  academic 
community. 

Five  additional  members  of  the  HMS 
AP  include  one  representative  each  of 
the  New  England  Fishery  Management 
Council,  the  Mid-Atlantic  Fishery 
Management  Council,  the  South 
Atlantic  Fishery  Management  Coimdl, 
the  Gulf  of  Mexico  Fishery  Management 
Council,  and  the  Caribbean  Fishery 
Management  Council.  The  HMS  AP  also 
includes  22  ex-officio  participants:  20 
representatives  of  the  constituent  states 
and  2  representatives  of  the  constituent 
interstate  commissions:  the  Atlantic 
States  Marine  Fisheries  Commission 
and  the  Gulf  States  Marine  Fisheries 
Commission. 

Five  additional  voting  members  of  the 
Billfish  AP  include  one  representative 
each  of  the  New  England  Fishery 
Management  Coxmcil,  the  Mid-Atlantic 
Fishery  Management  Council,  the  South 
Atlantic  Fishery  Management  Council, 
the  Gulf  of  Mexico  Fishery  Management 
Coimcil,  and  the  Caribbean  Fishery 
Management  Council.  The  Billfish  AP 
also  includes  23  non-voting  members: 
20  representatives  of  the  constituent 
states.  2  representatives  of  the 
constituent  interstate  commissions;  the 
Atlantic  States  Marine  Fisheries 
Commission  and  the  Gulf  States  Marine 
Fisheries  Commission;  and  the  chair,  or 
his  or  her  designee,  of  the  U.S.  Advisory 
Committee  to  ICCAT. 

In  order  to  determine  which  HMS  AP 
members  are  to  be  replaced  within  2 
years  and  which  within  2  1/2  years, - 
NMFS  selected  every  odd-numbered 
member  from  an  alphabetically  ordered 
list  of  the  original  appointees. 
Nevertheless,  NMFS  is  soUciting 
nominations  for  replacing  the  entire 
membership  of  the  AP  at  this  time,  with 
some  new  members  to  begin  their  2-year 
term  on  October  11, 1999,  and  others  on 
April  6,  2000.  Selection  of  AP  members 
will  not  be  limited  to  those  that  are 
nominated. 

The  following  HMS  AP  members' 
terms  expire  October  11^1999: 
Recreational  representatives  -  Joe 
McBride,  Ray  Bogan,  Bob  Eakes  and 
Mark  Sampson;  Commercial 
representatives  -  Rich  Ruais  and  Peter 
Weiss;  and  academic/environmental 
representatives:  John  Dean,  Sonja 
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Fonlham.  Bob  Hueter  and  John 
Wingaid. 

The  following  HMS  AP  members' 
terms  expire  April  6,  2000:  Recreational 
representatives  -  Jim  Donofrio,  Ellen 
Peel  and  Bob  Zales;  Commercial 
representatives  -  Nelson  Beideman, 
Russell  Hudson,  Robert  Fitzpatrick,  Gail 
Johnson  and  Bob  Spaeth;  academic/ 
environmental  representatives  -  Carl 
Safina  and  David  Wilmot;  and  ICCAT 
representative  -John  Graves. 

All  Billfish  AP  members'  terms 
expired  June  1, 1999.  NMFS  is  soliciting 
nominations  for  replacing  the  entire 
membership  of  the  Billfish  AP. 

The  purpose  of  the  APs  is  to  assist 
NMFS  in  the  development  of  FMPs, 
FMP  amendments,  and  regulatory 
amendments  under  the  FMP  framework 
provisions  for  Atlantic  billfish  and 
Atlantic  tunas,  swordfish  and  sharks. 
The  APs  assist  NMFS  in  meeting  the 
requirements  of  the  Magnuson-Stevens 
Act  throughout  the  FMP  development 
process. 

Procedtties  and  Guidelines 

Procedures  for  Selecting  Advisory  Panel 
Members 

Individuals  with  definable  interests  in  ' 
the  recreational  and  commercial  fishing 
and  related  industries,  environmental 
community,  academia,  governmental 
and  quasi-govenunental  entities  will  be 
considered  as  members  of  the  AP. 
Selection  of  AP  members  wiU  not  be 
limited  to  those  nominated. 
Nominations  may  include  current 
members  of  the  billfish  or  HMS  APs. 

Nominations  are  invited  from  all 
individuals  and  constituent  groups.  The 
nomination  shoidd  include: 

1.  Indication  of  whether  the 
nomination  is  for  the  billfish  AP,  HMS 
AP,  or  both  APs; 

2.  The  name  of  the  applicant  or 
nominee  and  a  description  of  his  or  her 
interest  in  or  connection  with  billfish 
(for  billfish  AP)  or  with  one  species  in 
particular  from  among  billfish,  sharks, 
swordfish,  and  tunas  (for  HMS  AP): 

3.  A  statement  of  background  and/or 
qualifications;  and 

4.  A  written  commitment  that  the 
applicant  or  nominee  shall  actively 
participate  in  good  faith  in  the  tasks  of 
theAP. 

Participants 

Nominations  will  be  accepted  to 
allow  representation  from  recreational 
and  commercial  fishing  interests,  the 
conservation  community,  and  the 
scientific  community.  NMFS  does  not 
believe  that  each  potentially  affected 
organization  or  individual  must 
necessarily  have  its  own  representative, 
but  each  interest  must  be  adequately 
represented.  The  intent  is  to  have  a 


group  that,  as  a  whole,  reflects  an 
appropriate  balance  and  mix  of 
interests,  given  the  responsibilities  of 
the  AP.  Criteria  for  membership  include 
one  or  more  of  the  following: 

1.  Experience  in  the  recreational 
fishing  industry  involved  in  catching 
sworc^sh,  tunas,  or  sharks; 

2.  Experience  in  the  commercial 
fishing  industry  for  HMS; 

3.  Eixperience  in  connected  industries 
(marinas,  bait  and  tackle  shops); 

4.  Experience  in  the  scientific 
community  working  with  HMS;  and 

5.  Former  or  current  representative  of 
a  private,  regional,  state,  national,  or 
intemationd  organization  representing 
marine  fisheries  interests  dealing  with 
HMS. 

NMFS  will  provide  the  necessary 
administrative  support,  including 
technical  assistance,  for  the  AP. 
However,  NMFS  will  be  imable  to 
compensate  participants  with  monetary 
support  for  their  labor,  as  no  funds  were 
appropriated  to  support  this  activity  in 
fiscal  year  1999.  Funding  for  travel  costs 
of  AP  members  is  not  always  available; 
therefore,  AP  members  may  be  expected 
to  pay  for  travel  costs  related  to  the  AP. 

Tentative  Schedule 

Meetings  of  the  AP  will  be  held  twice 
yearly  or  more  frequently  as  necessary; 
the  APs  will  meet  jointly  every  year,  in 
January  or  in  February  to  review  the 
Annual  SAFE  Report  and  to  consider 
future  management  actions.  Upcoming 
activities  include  consideration  of 
regulatory  amendments  under  the 
framewmk  provisions,  particularly 
measuires  to  address  bycatch. 

Dated:  August  10, 1999. . 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Senrice. 
(FR  Doc.  99-21194  Filed  8-13-99;  8:45  am] 
BNJJNQ  COOE  3610-32-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
AdminiatratkNi 

P.D.  052S89B] 

ICCAT  Advlaory  Committee;  Pulille 
Meetinge;  correction 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting; 

Correction 

SUMMARY:  hi  a  previous  Federal  Register 
notice,  incorrect  dates  were  given  for 
the  fall  meeting  of  the  Advisory 
Committee  to  the  U.S.  Section  to  the 


International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
This  document  provides  corrected  dates 
for  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kerstetter  at  301-713-2337  or 
Kimberly  Blankenbeker  at  301-713- 
2276. 

SUPPLEMENTARY  INFORMATION: 

Correction 

In  the  Jime  7, 1999,  issue  of  the 
Federal  Register,  on  page  30321 ,  in  the 
second  column,  the  first  sentence  of  the 
seventh  paragraph  imder 
SUPPLEMENTARY  INFORMATION,  the  dates 
should  be  corrected  to  read  "October 
24-26, 1999." 

Dated:  August  10. 1999. 

Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  99-21095  Filed  8-13-99;  8:45  am] 
8ILUNQ  COOE  3S1»-2>-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
Adminietration 

[LD.  081099C] 

Nortti  Pacific  Rehery  Management 
Council;  Public  Meetinge 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings: 

SUMMARY:  The  North  Pacific  Fishery 
Management  Coimcil  (Council)  has 
scheduled  meetings  during  the  month  of 
September  1999. 

DATES:  See  SUPPLEMENTARY  INFORMATION 
for  specific  dates  and  times  of  meetings. 

ADDRESSES:  See  SUPPLEMENTARY 
MFORMATION  for  locations  of  the 
meetings. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AX 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  phone:  907-271-2809. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Council's  Scientific  and 
Statistical  Committee  will  meet  by 
teleconference  on  Wednesday 
September  1, 1999  to  review  the  revised 
analysis  of  a  proposed  split  of  the 
Bering  Sea/ Aleutian  Isl^ds  Pacific  cod 
fixed  gear  quota  between  longline  and 
pot  gears,  and  to  further  discuss 
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9  stablishing  minimum  stock  size 
'.  iresholds  for  groundfish.  Public 
:  stening  sites  have  been  established  as 
'( illows: 

Seattle,  WA:  Room  2079,  Bldg.  4,  at 
:  le  Alaska  Fisheries  Science  Center, 
'  300  Sand  Point  Way  NE.. 

Juneau,  AK:  NMFS  Main  Conference 
*>om,  #445C,  4th  Floor  Federal 
ijuilding,  709  W.  9th  Street 

Kodiak,  AK:  Fishermen's  Hall,  503 
\  \  Marine  Way 

Anchorage,  AK:  NPFMC  Offices,  605 
' '  ^  4th  Avenue,  3rd  Floor 

2.  A  meeting  of  the  Council/Alaska 

:  \  oard  of  Fisheries  Joint  Committee  will 
1 1  eet  September  15-16, 1999,  at  the 
]  ■  ilton  Hotel,  500  W.  3rd  Avenue, 
iVnchorage,  AK.  The  agenda  will 
include: 

(a)  Alteruatives  for  resolving  the  fair- 
1 1  art  issue. 

(b)  Review  the  Joint  Protocol. 

(c)  Examination  of  the  range  of  cross 
jinsdictional  issues  of  mutual  interest. 

3.  The  Council's  Ecosystem 

( ^  jmmittee  will  meet  September  20, 
:  999,  beginning  at  8:30  a.m.  at  the 
Alaska  Fisheries  Science  Center,  • 
1 1  lilding  4,  room  2079.  The  agenda 
i  c  dudes  discussion  of  following  topics: 

(a)  Analysis  of  Habitat  Areas  of 
I '{ irticular  Concern 

(b)  Evaluation  of  current  management 
1  nth  National  Research  Coimcil 
Recommendations  for  Sustainable 
Itjsheries 

|(c)  The  Ecosystem-based  Fisheries 
I  iport 

1(d)  The  1999  Ecosystem  Chapter  for 
the  Stock  Assessment  and  Fishery 
BYaluation  documents. 

k.  The  Council's  Crab  Fishery 
tlanagement  Plan  Team  will  meet 
September  27-28, 1999,  at  the  Hilton 
'tptel,  500  W.  3rd  Avenue,  Anchorage, 

*'.  The  meeting  will  begin  at  1:00  p.m. 
September  27th. 

Agenda  subjects  will  include: 

[a)  Review  Tanner  Crab  Rebuilding 
,  survey  information,  and  guideline 
est  levels. 

,  i)  Prepare  and  review  the  annual 
Sitbck  Assessment  and  Fishery 
E  Valuation  Report. 

^c)  Review  Category  2  and  3  proposals 
a  a  d  any  amendment  proposals  received. 

A)  Review  and  discuss  management 
off  the  Aleutian  Islands  red  king  crab 
fishery. 

iMthough  other  issues  not  contained 
ii  I  this  agenda  may  come  before  these 
grpups  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Managmnent  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Action  will  be  restricted  to  those  issues 
sj )  9cifically  identified  in  this  notice. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  August  11, 1999. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  99-21195  Filed  8-13-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docicet  No.  990730207-9207-01;  i.D. 
072899B] 

RiN  0648-ZA68 

New  Bedford  Hartior  Trustee  Council 

agency:  National  Marine  Fisheries 

Service  CNMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKM:  Notice;  request  for  restoration 

ideas  for  New  Bedford  Harbor. 

SUMMARY:  On  behalf  of  the  New  Bedford 
Harbor  Trustee  Council  (Coimcil), 
NMFS,  serving  as  the  Administrative 
Trustee,  announces  this  request  for 
ideas  for  projects  that  will  restore 
natiu-al  resoiut:es  that  were  injured  by 
the  release  of  hazardous  substances, 
including  polychlorinated  biphenyls 
(PCBs),  in  the  New  Bedford  Harbor 
environment.  The  Council  will  evaluate 
ideas  in  three  major  areas:  the 
restoration  criteria  established  by  the 
Council  as  described  in  section  V.A.2  of 
this  document,  the  legal  requirements 
for  eligibility,  and  the  technical 
feasibility.  The  Coimcil  will  also  seek 
public  comment  on  the  ideas  received. 
After  receiving  public  comments, 
technical,  public  and  other 
recommendations  will  be  provided  to 
the  Council  for  its  consideration  in 
deciding  which  ideas,  if  any,  be  adapted 
into  measures  to  be  implemented. 
DATES:  The  Council  will  accept  project 
ideas  through  September  7, 1999. 
ADDRESSES:  The  Council  will  accept 
project  ideas  at  the  following  location: 
New  Bedford  Harbor  Trustee  Council,  c/ 
o  National  yarine  Fisheries  Service,  1 
Blackburn  Drive,  Gloucester,  MA  01930, 
Attn:  Jack  Terrill,  or  New  Bedford 
Harbor  Trustee  Council,  37  N.  Second 
Street,  New  Bedford,  MA  02740. 
Comments  on  the  collection-of- 
information-requirement  under  the 
Paperwork  Reduction  Act  can  be 


submitted  to  the  Office  of  Management 
and  Budget  (OMB)  at:  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Washington,  DC  20503,  Attention: 
NOAA  Desk  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Terrill,  Coordinator,  978-281-9136,  or 
Jack.Terrill®NOAA.GOV. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

New  Bedford  Harbor  is  located  in 
Southeastern  Massachusetts  at  the 
mouth  of  the  Acushnet  River  on 
Buzzards  Bay.  The  communities  of 
Acushnet,  Dartmouth,  Fairhaven,  and 
New  Bedfor4,are  adjacent  to  the  harbor. 
The  harbor  and  river  are  contaminated 
with  high  levels  of  hazardous  materials, 
including  PCBs,  and  as  a  consequence 
are  on  the  U.S.  Environmental 
Protection  Agency's  (EPA)  Superfund 
National  Priorities  List.  This  site  is  also 
listed  by  the  Massachusetts  Department 
of  Environmental  Protection  as  a 
priority  Tier  1  disposal  site.  The 
contamination  resulted  both  directly 
from  discharges  into  the  Acushnet  River 
estuary  and  Buzzards  Bay  and  indirectly 
via  the  municipal  wastewater  treatment 
system  into  the  same  bodies  of  water. 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund,"  42  U.S.C. 
9601  et  seq.)  provides  a  mechanism  for 
addressing  the  Nation's  hazardous  waste 
sites,  allowing  states  and  the  Federal 
Govenunent  to  sue  polluters  for  the 
clean-up  and  restoration  of  designated 
sites.  CERCLA  provides  for  the 
designation  of  "natural  resource 
trustees:"  Federal,  state,  or  tribal 
authorities  who  represent  the  public 
interest  in  natural  resources.  Natural 
resource  trustees  may  seek  monetary 
damages  (i.e.,  compensation)  from 
polluters  for  injury,  destruction,  or  loss 
of  natural  resources  resulting  from 
releases  of  speofied  hazardous 
substances.  These  damages,  which  are 
distinct  from  clean-up  costs,  must  be 
used  by  the  trustees  to  "restore,  replace, 
or  acquire  the  equivalent  of  (CERCLA) 
the  natural  resources  that  have  been 
injured,  after  the  trustees  have  approved 
a  restoration  plan. 

The  parties  responsible  for  the  New 
Bedford  Harbor  discharges  were 
electronics  manufacturers  who  were 
major  users  of  PCBs  &t>m  the  time  their 
operations  commenced  in  the  late  1940s 
until  1977,  when  EPA  banned  the  use 
and  manufacture  of  PCBs.  PCBs  are 
human  carcinogens  that  can  be 
introduced  to  humans  through  eating 
contaminated  fish  and  shellfish.  PCBs 
also  have  adverse  effects  on  such 
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natural  resources  as  shellfish,  birds,  and 
hi^er  mammals. 

Executive  Order  12580  and  the 
National  Contingency  Plan,  which  is  the 
implementing  regulation  for  CERCLA, 
designate  the  Secretaries  of  Agriculture, 
Commerce,  Defense,  Energy,  and 
Interior  to  be  Federal  trustees  for  natural 
resources.  Federal  trustees  are 
designated  because  of  their  statutory 
responsibilities  for  protection  and/or 
management  of  natural  resources  or 
management  of  federally  owned  land.  In 
addition,  the  governor  of  each  state  is 
required  to  designate  a  state  trustee. 

Trustee  responsibilities  include 
assessing  damages  resulting  from  the 
release  of  hazardous  substances, 
pursuing  recovery  of  both  damages  and 
costs  from  the  responsible  party  or 
parties,  and  using  recovered  funds  to 
restore,  replace  or  acquire  the 
equivalent  of  natural  resources  that 
were  injured  by  the  release.  For  the  New 
Bedford  Harbor  Superfund  Site,  there 
are  three  natural  resource  trustees  on 
the  Council:  Department  of  Commerce 
(DOC),  the  Department  of  the  Interior, 
and  the  Commonwealth  of 
Massachusetts.  The  Secretary  of 
Commerce  has  delegated  DOC  trustee 
responsibility  to  NOAA;  within  NOAA, 
NMFS  has  responsibility  for  natural 
resoiirce  restoration.  The  Secretary  of 
the  Interior  has  delegated  trustee 
responsibility  to  the  U.S.  Fish  and 
Wildlife  Service.  The  Governor  of 
Massachusetts  has  delegated  trustee 
responsibility  to  the  Seoetary  of 
Environmental  Affairs. 

In  1983,  the  Federal  and  state  trustees 
filed  complaints  against  the  electronic 
manufacturers  in  Federal  District  Court 
in  Boston  alleging  causes  of  action 
imder  CERCLA  for  injuries  to  natural 
resources  imder  their  trusteeship  that 
had  resulted  from  releases  of  hazardous 
substances,  including  PCBs.  The 
complaints  were  resolved  as  of  1992 
through  settiement  agreements  with  the 
electronic  manufacturers  who  paid  $109 
million  for  (1)  cleanup  of  the  harbor,  (2) 
restoration  of  injured  natural  resources, 
and  (3)  reimbursement  of  funds  already 
expended.  The  Council  was  created  as 
a  result  of  the  setUements. 

CERCLA  defines  natiual  resources  to 
include  land,  fish:  wildlife,  biota,  air, 
water,  groundwater,  drinking  water 
supplies  or  other  resources  imder  the 
control  or  management  of  the  Federal  or 
state  government.  Natiiral  resources 
within  the  New  Bedford  Harbor 
environment  showing  documented 
injury  or  having  a  high  probability  of 
injury  include  fish,  sheUfish,  other 
marine  organisms,  birds,  marine 
sediment  and  the  water  coliunn.  The 
fish  species  include  winter  flounder. 


tautog,  scup.  mackerel,  silverside, 
mummichog,  and  American  eels  and 
herring.  Shellfish  injured  by  the  release 
of  PCBs  include  mussels,  clams, 
quahogs,  oysters,  various  species  of 
crabs  and  lobster.  PCB  contamination 
also  affected  other  organisms  such  as 
amphipods,  diatoms  and  copepods  that 
are  part  of  the  food  chain  and  are  a 
means  for  further  transmission  of  PCBs. 

The  Council  issued  an  initial 
"Request  for  Restoration  Ideas"  in 
October  1995  (60  FR  52164,  October  5, 
1995)(the  first  round).  Fifty-six  ideas 
were  received  from  the  local 
communities,  members  of  the  public, 
academia.  and  state  and  Federal 
agencies.  The  ideas  were  the  basis  for 
the  alternatives  listed  in  the  Council's 
"Restoration  Plan  for  the  New  Bedford 
Harbor  Environment"  (Restoration  Plan) 
that  was  developed  to  guide  the 
Council's  restoration  efforts.  An 
environmental  impact  statement  was 
prepared  in  conjunction  with  the 
Restoration  Plan  to  fulfill  requirements 
of  the  National  Environmental  Policy 
Act.  A  record  of  decision  was  issued  on 
September  22, 1998,  for  both  the 
Restoration  Plan  and  the  environmental 
impact  statement.  The  issuance  of  the 
record  of  decision  allowed  the 
implementation  of  11  preferred 
restoration  projects  analyzed  in  the 
Restoration  Plan. 

The  Restoration  Plan  also  identifies 
an  "event  based"  process  that  allows  the 
Council  to  proceed  with  additional 
restoration  activities  as  more 
information  on  EPA's  remediation 
becomes  available  or  as  portions  of  the 
harbor  remediation  are  completed. 
Because  EPA  has  issued  the  "Record  of 
Decision  for  the  Upper  and  Lower 
Harbor  Operable  Unit"  (September  25, 
1998),  which  describes  the  methods  and 
actions  EPA  will  undertake  to  clean  up 
the  site,  the  Couincil  now  believes  it  is 
appropriate  to  issue  another  request  for 
restoration  ideas  (the  second  roimd). 

n.  Guidance  For  Development  of 
Natural  Resource  Proiect  Proposals 

Following  the  conclusion  of  the  first 
roimd  of  funding  for  restoration 
projects,  members  of  the  public 
requested  further  information  regarding 
potential  project  proposals  to  be 
submitted  to  the  Council  for 
consideration  in  the  second  round, 
particularly  potential  water  quality 
projects  such  as  sewer  and  septic  related 
construction  projects.  At  its  May  7, 1999 
meeting,  the  Coimcil  provided  the 
following  legal  guidelines  to  be 
considered  during  development  of 
restoration  project  proposals  to  be 
submitted  to  the  Council  for  funding 
from  the  New  Bedford  Harbor  Natural 


Resource  Damages  Restoration  Trust 
Fund.  In  addition  to  these  legal 
guidelines,  the  Council  must  also 
consider  restoration  requirements  (see 
V.A.2  of  this  doounent).  Please 
understand  that  this  summary  cannot, 
provide  a  complete  explanation  of 
everything  that  the  Coimcil  may 
consider  in  evaluating  proposed  projects 
and  that  the  following  simimary  does 
not  constitute  an  official  rule, 
regulation,  or  law. 

Further,  it  is  important  to  note  that  a 
project's  consistency  with  these  legal 
guidelines  does  not  guarantee  that  it 
will  be  funded,  but  merely  establishes 
that  the  Coimcil  will/may  consider  the 
project  for  possible  funding.  Conversely, 
rejection  of  a  proposed  project  based 
upon  the  legal  guidelines  means  that  the 
Coimcil  will  not  use  natiural  resource 
damage  settlement  funds  for  that 
project,  even  though  the  proposed 
project  may  yield  a  restoration  benefit  to 
an  injured  natural  resource. 

(1)  llie  Council  may  fund  a 
restoration  project  only  if  the  primary 
purpose  of  the  project  is  to,  in  a  manner 
consistent  with  the  Restoration  Plan, 
restore,  replace,  or  acquire  the 
equivalent  of  a  natural  resource  that  was 
injured  by  the  release  of  PCBs  into  the 
New  Bedford  Harbor  environment. 

The  primary  purpose  of  a  project  must 
be  the  restoration  of  an  injured  natural 
resource  or  the  services  that  the 
resource  provided  to  a  condition 
comparable  to  that  which  would  have    . 
existed  in  the  absence  of  the  release  of 
PCBs  into  the  harbor  enviromrient. '  The 
Council  will  not  select  a  proposed 
project  for  funding  if  the  restoration 
benefit  to  the  injured  natural  resource  or 
to  its  related  services  is  only  incidental 
to  the  objective  of  the  project.  For 
example,  although  a  proposed  project 
may  provide  an  incidental  restoration 
benefit  to  an  injured  resource,  the 
Council  will  not  fund  it  if  its  cost  is 
disproportionate  to  or  exceeds  the 
restoration  benefit  or  if  its  primary 
purpose  appears  to  be  to  alleviate 
financial  hardship  for  one  or  more 
private  individuals.  The  Council  will 
consider  projects  that  ameliorate 
conditions  that  may  limit  the 
effectiveness  of  any  restoration  action 
(for  example,  the  removal  of  residual 
sources  of  contamination)  or  would 
accelerate  an  injured  resoiuce's  return 
to  its  "baseline  condition."-  However, 
the  Council  may  give  lower  priority  to 


>  See  section  107(f)(1)  of  CERCLA.  42  U.S.C. 
9607. 

2  "Baseline"  means  the  condition  that  would 
have  existed  in  the  area  where  the  natural  resources 
have  been  affected  by  the  release  of  hazardous 
substances  had  the  release  not  occurred.  43  CFR 
11.14. 
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;>  rejects  that  propose  to  restore,  replace, 

I  >  r  acquire  the  equivalent  of  injiued 

I I  itural  resources  by  addressing  such 

1  i  tniting  conditions  instead  of  providing 
<u  1  affirmative  restoration  benefit  to  the 
|(  isoiut^e. 

(2)  The  Coimcil  has  determined  that 
i  t  will  not  fund  a  restoration  project  if 
there  is  an  independent,  prior  obligation 

I  perform  the  project  pursuant  to 

atute,  regulation,  ordinance,  consent 
e,  judgement,  coiul  order,  permit 
f  ndition  or  contract  or  if  otherwise 

niired  by  Federal,  state,  or  local  law. 

Please  note  that  this  siunmary  caimot 
4ver  all  possible  laws  that  may  apply 

a  restoration  proposal.^  Specifically, 
j  deciding  whether  a  proposed  project 
regarding  water  quality  is  "otherwise 
required",  the  Council  will  consider:  (1) 
the  legal  requirements  of  the  Federal 
clean  Water  Act  and  the  analogous 
ptovisions  of  Massachusetts  law;  (2)  the 
l^al  requirements  of  Title  5,  which 
consists  of  the  Massachusetts 
"'"^ulations  governing  on-site  sewage 

atment  and  disposal,  codified  at  310 

IR  15.00;  and  (3)  whether  the  project 
i^iotherwise  required  by  Federal,  state, 
am  local  law,  consent  decree,  judgement, 
qcurt  order,  permit  condition  or 
cjc  ntract,  or  could  be  required  by 
eiiforcement  of  such  law,  consent 
decree,  judgement,  court  order,  permit 
cmdition  or  contract. 
I  Regardless  of  whether  a  governmental 
agency  has  elected  to  exercise  its 
dascretion  to  enforce  a  provision  of  law, 
ii  a  govenunental  agency  has  the 
a  y  thority  to  order  certain  work  (for 
e  <  Eunple^  EPA  or  the  Massachusetts 
Apartment  of  Environmental  Protection 
lEP)  has  the  authority  to  request  a 

tiicipality  to  upgrade  a  combined 
,  er  overflow  or  Publicly  Owned 
eatment  Works  (t^TW)  due  to  an 
proper  point  source  discharge  imder 
( Clean  Water  Act,  or  DEP  or  a  local 
rd  of  health  has  the  authority  to 
9er  a  homeowner  to  address  a  failed 
»tem  under  Title  5),  then  the  Council 
will  consider  the  project  to  be 
lierwise  required"  and  not 
appropriate  to  be  considered  for 
fi  iiding.  Fiuther,  even  though  a  project 
m  ay  not  be  ciurently  requireid  by  an 
ii  dependent  prior  obligation,  the 
C]|uncil  will  not  fund  it  if  there  is  an 
ei  tablished  deadline  after  which  such 
aiijobligation  will  exist. 

for  proposed  projects  that  involve 
cotmecting  a  facility  (currently  serviced 
bt  a  Title  5-regulated  on-site  sewage 


'  The  Council  has  limited  discussion  in  this 
so  :1  ion  to  the  Clean  Water  Act  and  to  Massachusetts 
Ti  Jb  5,  as  interested  parties  primarily  and 
sp  3t:iiically  requested  information  concerning  the 
efl  a  ct  of  those  laws  on  water  quality  related  project 
idi  a  s. 


treatment  and  disposal  system)  to  a 
mimicipal  or  private  sanitary  sewer,  the " 
project  proponent  upon  request,  must 
provide  the  Council  with  adequate 
documentation  that  (1)  the  facility  is  not 
the  subject  of  an  order  or  agreement  to 
upgrade  its  system  or  connect  the 
system  to  a  sanitary  sewer  or  shared 
system;  (2)  no  inspection  of  the  system 
is  required  pursuant  to  310  CMR  15.301 
or,  if  an  inspection  is  required,  a 
currently  valid  certificate  of  compliance 
has  been  issued  for  the  system  by  the 
approving  authority;  and  (3)  the  system 
does  not  fail  to  protect  "public  health 
and  safety  and  the  environment" 
pursuant  to  310  CMR  15.303  and  304.* 
For  proposed  projects  covered  under 
the  Clean  Water  Act  and  involving  the 
treatment  or  elimination  of  point  sniirre 
discharges  of  pollutants  to  surface 
waters,  including,  for  example,  sewage, 
industrial  wastewater,  and/or  storm 
water,  the  project  proponent  must 
demonstrate  to  the  Coimcil  upon 
request  and  with  adequate 
documentation,  that  the  proposed 
project  goes  beyond  what  is  required  by 
applicable  National  Pollutant  Discharge 
Elimination  System  permits, 
enforcement  orders  and  consent 
decrees.  In  the  case  of  a  discharge  for 
which  no  permit  has  been  issued,  the 
project  proponent  must  demonstrate, 
upon  request,  that  the  project  would  go 
beyond  Uie  requirements  that  would 
apply  to  the  discharge  pursuant  to  the 
Clean  Water  Act,  its  implementing 
regulations,  and  state  water  quality 
standards,  as  well  as  to  any  enforcement 
action  which  has  been  initiated.  The 
question  of  whether  a  proposed  project 
would  result  in  pollution  control 
beyond  Clean  Water  Act  requirements  is 
complex  and  must  be  answered  on  a 
case-by-case  basis. 

If,  during  its  review  of  a  proposed 
project  pursuant  to  this  requirement,  the 
Council  determines  that  an  "otherwise 
required"  issue  may  exist,  the  Coimcil 
will  seek  further  clarification  and 
information  from  the  proponent  and/or 
other  governmental  entities  before 
making  a  final  determination. 

(3)  In  determining  whether  a 
proposed  restoration  project  will  be 
funded,  the  Council  will  consider 
whether  the  project  fits,  in  terms  of  the 
project's  costs,  with  the  Council's  plan 
to  retain  sufficient  funds  to  accomplish 
meaningful  and  necessary  restoration 
work  after  EPA's  cleanup  is  finished. 

The  Council  has  not  established  a 
definite  cap  on  funding  for  the  second 
round;  however,  the  Council  has 


'  For  purposes  of  this  section,  "facility"  has  the 
meaning  as  defined  by  Title  5.  310  CMR  15.002  not 
as  defined  by  CERCLA. 


decided  that  it  will  not  expend  an 
amount  of  funds  whose  spending  would 
impair  its  ability  to  accomplish 
meaningful  restoration  following  the 
completion  of  EPA's  remediation.  In 
recognition  of  this  limitation,  the 
Coimcil  plans  to  select  a  suite  of 
projects  that  will  accomplish  restoration 
priorities  and  whose  total  cost  is 
consistent  with  the  Restoration  Plan. 
Project  proponents  should  scale 
proposals  accordingly. 

(4)  The  Council  will  not  fund  a 
restoration  project  that  will  be  undone 
or  negatively  impacted  by  EPA's  future 
remediation  work  or  that  will  interfere 
with  any  ongoing  remediation  related 
work. 

Even  if  the  Council's  analysis  of  a 
proposed  project  indicates  diat  it  will 
jield  a  cost-efiiective  restoration  benefit 
to  an  injured  resource,  the  Council  will 
not  fimd  the  project  in  this  round  if  it 
will  be  undone  or  negatively  impacted 
by  EPA's  future  remediation  work.  The 
Council  intends  to  closely  coordinate  its 
actions  with  those  of  EPA  during  the 
development  of  the  remediation  plans 
and  to  inform  the  public  as  to  EPA's 
cleanup  schedule  so  that  restoration 
proposals  may  be  developed 
accordingly. 

Although  a  proponent  may  have  a 
general  sense  of  the  New  Bedford 
Harbor  environment  and  the  injured 
natural  resources  sufficient  for  an  initial 
identification  of  projects,  precise  legal 
meanings  of  certain  terms  are  provided 
in  the  Restoration  Plan.  Please  consult 
the  Restoration  Plan  prior  to  submitting 
a  project  proposal  (for  example,  see 
Figure  1.1  in  chapter  1  of  the 
Restoration  Plan  for  the  meaning  of  the 
"affected"  New  Bedford  Harbor 
enviroiunent,  and  chapter  2.1  for 
definitions  of  certain  terms  including 
"injury"  and  "natural  resources"). 

It  a  municipality  proposes  a  project, 
the  Council  suggests  that  the  proposal 
be  reviewed  by  the  municipality's  legal 
counsel  prior  to  submission.  In 
addition,  please  remember  that 
information  submitted  to  the  Council  by 
all  parties  is  included  in  a  public  record 
arid  is  subject  to  disclosure  pursuant  to 
the  Federal  Freedom  of  Information  Act 
and  the  Massachusetts  Public  Records 
Law.  Please  note  that,  prior  to  selection 
of  any  project  for  funding,  all  proposals 
will  be  subject  to  public  review  and 
comment  as  part  of  an  open  public 
comment  process. 

m.  Restoration  Priorities 

The  Council  has  identified  the 
following  list  of  priorities  for  restoration 
of  injured  natural  resources: 

1.  Marshes  and/or  wetlands, 

2.  Recreation  areas. 
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3.  Water  column, 

4.  Habitats, 

5.  Living  resoiut:es,  and 

6.  Endangered  species. 

Project  ideas  shoiild  address  these 
priorities  but  respondents  are  not 
limited  to  these  areas  alone.  New 
priorities  can  be  identified,  if 
appropriate,  and  incorporated  into  the 
restoration  planning  process  provided 
that  they  meet  legal  requirements, 
technical  feasibility,  and  selection 
criteria. 

IV.  How  to  Submit  Ideas 

This  is  not  a  formal  solicitation  for 
contract  or  grant  proposals,  histead  this 
is  a  request  for  ideas  that  could 
eventually  lead  to  contracts  or  grants. 
Depending  on  the  activity  involved  in  a 
project  and  the  project's  proponent,  the 
funding  award  could  be  a  grant,  a 
contract,  or,  if  appropriate,  work 
performed  by  Federal  or  state  agencies. 
Please  note  that  the  type  of  submission 
expected  under  this  solicitation  for 
restoration  ideas  is  significantly 
different  from  that  for  Federal  assistance 
programs. 

Respondents  are  reminded  that,  once 
an  idea  has  been  submitted,  the  idea 
will  be  made  available  to  the  public. 
Even  if  the  idea  is  chosen  and  a 
solicitation  is  conducted  for 
accomplishing  that  idea,  there  is  still  no 
guarantee  that  the  proponent  of  the  idea 
will  be  chosen  to  perform  that  work.  It 
is  possible  that  an  idea  may  be 
implemented,  after  public  review  (see 
IV.B.l),  through  a  sole  source  contract 
or  grant  if  the  idea  meets  the 
appropriate  criteria  for  such  an  award. 
Because  proposals  will  be  subject  to 
public  review,  respondents  who  are 
concerned  about  revealing  proprietary 
interests  or  methods  shoidd  present 
only  enough  information  to  provide  the 
Council  with  an  imderstanding  of  the 
idea. 

A.  Eligible  Submissions 

All  individuals  are  eligible  to  submit 
ideas,  and  all  submissions  are 
welcomed  and  encouraged. 
Respondents  are  asked  to  evaluate  their 
idea(s)  against  criteria  developed  by  the 
Council  in  the  Restoration  Plan  (see 
V.A.2). 

Assistance  from  Coimcil  staff  is 
available  by  telephone  or  through 
meetings.  Assistance  will  be  limited  to 
such  issues  as  the  Coimcil's  goals, 
restoration  priorities,  selection  criteria, 
application  procedures,  and  responding 
to  questions  regarding  completion  of 
application  forms.  Assistance  will  not 
be  provided  for  conceptualizing, 
developing,  or  structuring  proposals. 


Information  can  be  obtained  at  the 
offices  of  the  Council  (see  ADDRESSES). 

B.  Duration  and  Terms  of  Funding 

Direct  awards  of  funding  will  not 
occiu  under  this  solicitation  for 
restoration  ideas.  Rather,  this 
solicitation  for  restoration  ideas  will 
result  in  prioritization  of  proposed  ideas 
by  the  Coiucil  considering  public 
review  and  comment.  The  Council  will 
then  determine  the  most  appropriate 
means  of  implementing  approved 
project  ideas  that  may  or  may  not 
require  further  solicitation. 

The  Council  has  a  fixed  amount  of 
money  to  implement  restoration 
projects.  The  cost  of  the  project 
constitutes  an  important  consideration 
in  determining  which  project  ideas  are 
to  be  implemented.  Estimated  cost 
information  allows  the  Council  to 
develop  a  spending  plan  for  futiu«  years 
and  allows  both  the  public  to 
understand  and  the  Coimcil  to 
determine  how  many  project  ideas  can 
actually  be  funded.  In  describing  the 
project  idea,  respondents  should 
consider  whether  funding  would  be 
needed  for  a  single  or  multiyear  basis. 
This  information  will  in  no  way  affect 
consideration  of  the  merits  of  the 
proposal  but  instead  will  assist  the 
Council  in  its  planning. 

Since  this  announcement  is  only  a 
request  for  restoration  ideas,  publication 
of  this  request  does  not  obligate  the 
Council  to  award  any  specific  grant  or 
contract  or  to  obligate  any  part  or  the 
entire  amoimt  of  fimds  available. 

C.  Cost  sharing 

One  way  of  extending  the  fixed 
amount  of  money  the  Coimcil  has  to 
work  with  is  through  cost  sharing  (often 
referred  to  as  providing  "matching 
funds").  It  is  not  required  that  project 
ideas  contain  cost  sharing.  However,  the 
Council  does  encourage  respondents  to 
think  about  cost  sharing  and,  if  it  is 
appropriate  for  a  project  idea,  to  discuss 
within  the  idea  the  degree  to  which  cost 
sharing  may  be  possible.  If  cost  sharing 
is  proposed,  the  respondent  is  asked  to 
account  for  both  the  Council  and  non- 
Council  amounts.  This  information  will 
allow  the  Council  to  better  plan  future 
expenditures. 

D.  Format 

The  forms  described  below  are 
available  bom  the  Council's  offices  (see 
ADDRESSES)  or  through  the  internet  at 
http://www.darp.noaa.gov/neregion/ 
newbed.htm. 

1.  Project  idea  summary.  An  applicant 
must  complete  "Request  for  Restoration 
Ideas",  Project  Summary  form,  for  each 
project.  This  form  is  required  in 


addition  to  the  project  narrative 
described  below: 

2.  Project  idea  budget:  Since  this  is  a 
solicitation  of  ideas  and  not  a 
competitive  bidding  process  for  work  to 
be  performed,  a  project  budget  is  not 
required.  However,  the  Council  requests 
that  a  cost  estimate  be  provided  in  order 
to  better  plan  for  a  proposed  allocation 
of  available  funds.  In  determining  the 
estimate  for  total  project  cost,  the 
respondent  should  take  into  account 
direct  costs,  indirect  costs,  and  any  cost 
sharing.  Fees  or  profits  should  not  be 
included  in  the  estimated  budget. 

The  total  costs  of  the  project  idea 
include  all  costs  incurred  in 
accomplishing  its  objectives  during  the 
life  of  the  project. 

3.  Project  idea  narrative  description: 
The  project  idea  should  be  completely 
and  accurately  described,  as  follows: 

a.  Project  idea  goals  and  objectives: 
State  what  the  proposed  project  idea  is 
expected  to  accomplish. 

b.  Project  idea  statement  of  work: 
Describe  the  work  to  be  performed  that 
will  achieve  the  Council  goals, 
priorities,  and  criteria:  Include  the 
work,  activities,  or  procedures  to  be 
undertaken  and  the  types  of  individuals 
eoqpected  to  perform  such  work. 

c.  Federal,  state,  and  local 
government  activities:  List  any  Federal, 
state,  or  local  government  programs  or 
activities  that  this  project  idea  would 
affect,  if  known,  including  activities 
under  Massachusetts  Coastal  Zone 
Management  Plans  and  those  requiring 
consultation  with  the  Federal 
Government  under  the  Endangered 
Species  Act  and  the  Marine  Mammal 
Protection  Act.  Describe  the  relationship 
between  the  project  idea  and  these  plans 
or  activities. 

d.  Project  idea  evaluation  criteria: 
Describe  how  the  project  idea  would 
address  the  criteria  contained  in  V.A.2. 

V.  Evaluation  Criteria  and  Selection 
Procedures 

A.  Evaluation  of  Restoration  Project 
Ideas 

1.  Consultation  with  interested 
parties:  The  Council  will  evaluate  ideas 
in  consultation  with  Federal  trust 
agencies,  Commonwealth  of 
Massachusetts  trust  agencies,  other 
Federal  and  state  agencies,  the  Council's 
advisors,  and  others  outside  the  Federal 
and  state  trust  agencies  who  have 
knowledge  in  the  subject  matter  of  the 
project  ideas  or  who  would  be  affected 
by  the  project  ideas. 

2.  Technical  evaluation  criteria:  The 
Council  will  solicit  technical 
evaluations  of  each  project  idea  from 
appropriate  private  and  public  sector 


Federal  Register /Vol.  64.  No.  157 /Monday,  August  16,  1999 /Notices 


44509 


( t  cperts.  Point  scores  will  be  given  to 
]>  roject  ideas  up  to  the  maximum  value 
1 1  lown  below,  based  on  the  following 
Evaluation  criteria: 

(a)  Project  ideas  must  restore  the 
i  I  ijured  natural  resources  and  associated 
Activities  of  the  area.  The  idea  will  be 

lyaluated  on  whether  it  restores, 
places,  or  acquires  the  equivalent  of 

li  itural  resources  that  were  injured  as  a 
suit  of  the  release  of  hazardous 
laterials,  including  PCBs,  in  the  New 
'  Tord  Harbor  environment.  (25 
lints) 

(b)  Priority  will  be  given  to  project 
leas  within  the  New  Bedford  Harbor 
ivironment,  however,  project  ideas 

'jithin  the  affected  marine  ecosystem 
it  have  a  direct,  positive  impact  on 

harbor  environment  will  be 
insidered.  Project  ideas  Qiat  are 
itside  the  New  Bedford  Harbor 
ivironment  will  be  considered  if  they 
itore  injured  natiu^  resoiuces  within 

New  Bedford  Harbor  environment. 

points) 

(c)  Priority  will  be  given  to  project 
las  that  give  the  largest  ecological  and 
inomic  benefit  to  the  greatest  area  or 
latest  number  of  people  affected  by 

injury.  The  Council  is  seeking 
(ject  ideas  that  will  provide  the 
greatest  good.  A  project  idea  will  be 
ek^aluated  on  the  basis  of  whether  it 
ppjovides  positive  benefits  to  a  more 
aprehensive  area  or  population, 
iject  ideas  that  benefit  a  particiilar 
lividual  rather  than  a  group  of 
ividuals  would  be  scored  lower 
ider  this  criterion.  (15  points) 

(d)  Ecological  or  economic  effects  of 
i^  project  ideas  should  be  identifiable 

ah|d  measurable  so  that  changes  to  the 
Ndw  Bedford  Harbor  environment  can 

documented.  The  idea  will  be 
evaluated  on  whether  it  has  discrete 
quantifiable  results  so  that  a 
determination  can  be  made  on  its 
success  or  failure.  (10  points) 

|e)  Preferred  project  ideas  are  those 
tti*t  employ  proven  technologies  that 
h^ye  high  probabilities  of  success.  In 
evaluating  a  project  idea,  the  reviewers 
wjill  determine  the  likelihood  of  success 
bised  on  the  method  being  proposed.  To 
assist  in  this  evaluation,  the  respondent 
sl^tiuld  provide  information  on  whether 
'"  I  technique  has  been  used  before  and 
lether  it  has  been  successful.  (10 

Its) 

Project  ideas  should  be  cost 

tive.  The  justification  and 

:ation  of  a  project's  budget  in  terms 
o|  the  work  to  be  performed  will  be 
e^  iluated.  Project  ideas  which  would 
resjult  in  high  implementation  costs  will 
b(  taken  into  accoimt.  (10  points) 

( })  Project  ideas  should  enhance  the 
at  E  thetic  surroundings  of  the  harbor 


cf^f 


environment  to  the  greatest  extent 
possible,  while  acknowledging  the 
ongoing  industrial  uses  of  the  harbor. 
The  extent  that  a  project  idea  recognizes 
the  multiple  number  of  uses  and  the 
project  idea's  impacts  on  those  uses  will 
be  evaluated  as  well  as  the  project  idea's 
ability  to  enhance  the  overall  beauty  of 
the  harbor  environment.  (5  points) 

(h)  Project  ideas  should  ultimately 
enhance  the  public's  ability  to  use, 
enjoy,  or  benefit  fiom  the  harbor 
environment.  Besides  a  project  idea's 
success  at  restoring  natiiral  resources,  it 
will  be  evaluated  on  the  basis  of 
collateral  gains  in  the  public'*  ability  to 
utilize  the  harbor  environment.  (5 
points) 

(i)  Project  ideas  should  provide  an 
opportunity  for  commimity  involvement 
dial  should  be  allowed  to  continue  even 
after  the  Ckiuncil's  actions  have  ended. 
Project  ideas  will  be  evaluated  on 
whether  the  public  can  be  involved  in 
various  facets  after  the  Council  has 
completed  its  funding  and  the  project  is 
completed.  (5  points) 

3.  Project  idea  ranking:  Utilizing  the 
niunerical  scores  resulting  from  the 
technical  evaluation  described  at  V.A.2., 
project  ideas  will  be  ranked  in  order  of 
the  highest  to  the  lowest  score.  Project 
ideas  scoring  the  highest  will  be 
considered  as  "preliminary  preferred" 
alternatives,  with  the  other  ideas  as 
alternatives.  The  ranking  is  used  only  to 
provide  guidance  to  the  Trustees,  but  is 
not  controlling.  Project  ideas  that  fail  to 
meet  criterion  (a)  may  be  excluded  fiom 
further  consideration  though 
respondents  may  be  provided  other 
opportunities  tluough  later  Council 
solicitations. 

B.  Selection  Procedures  and  Project 
Funding 

After  project  ideas  have  been 
evaluated  and  ranked,  the  review  team 
will  develop  recommendations  for 
preferred  projects.  These 
recommendations  will  be  submitted  to 
the  Council  which  will  review  the 
recommendations,  accept  or  modify  the 
recommendations,  and  make  a 
preliminary  determination  on  the 
approximate  niunber  of  project  ideas  it 
expects  to  imdertake. 

1 .  Public  review.  Once  a  preliminary 
determination  is  made  on  the  preferred 
project  ideas  and  on  the  number  of 
project  ideas  to  be  funded,  the  Coimcil 
will  initiate  a  30-day  public  comment 
period  and  hold  a  public  hearing  to 
receive  comment  on  the  Council's 
recommendations. 

2.  Trustee  Council  determination:  At 
the  conclusion  of  the  30-day  comment 
period,  the  Council  will  consider  the 
comments  from  the  public  and  its 


advisors  before  making  its  final 
decisions  on  funding.  Factors  the 
Trustees  may  consider  include,  but  are 
not  limited  to,  the  total  cost  of  the 
highest  ranked  projects,  the  cost  of 
individual  projects,  the  amount 
available  to  be  spent,  and  the  potential 
impact  of  clean  up  activities  on  the 
project. 

3.  Project  solicitation:  Upon  the 
Coimcil's  final  decisions,  the  Cotmcil 
may  solicit  restoration  projects  for  the 
selected  ideas.  If  necessary,  the 
solicitation  will  be  a  formal  request 
following  the  appropriate  contract  or 
grant  procediues.  The  projects 
idtimately  selected  could  be  awarded  to 
private  entities,  commercial  firms, 
educational  institutions,  or  local,  state, 
or  Federal  agencies. 

Classification 

This  notice  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  OMB  under  0MB 
control  nmnber  0648-0302.  No  person 
is  required  to  respond  to  the  collection 
of  information  unless  it  displays  a 
currentiy  valid  OMB  control  number. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failiue  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currentiy  valid 
OMB  control  number. 

The  public  reporting  biuden  for  this 
collection  is  1  hour  per  response.  Send 
comments  regarding  this  biu-den 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Jack  Terrill  and  OMB  (see  ADDRESSES). 

Authority:  42  U.S.C.  4321  et  seq.  and  9601 
etseq. 

Dated:  August  9, 1999. 
Gary  C  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Services. 

(FR  Doc.  99-21096  Filed  8-13-99:  8:45  am] 

BHXING  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  080999C] 

Marine  Mammals;  RIe  No.  495-1524 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


44»0 


Fedaral  Registar/VoL  64.  Na  157 /Monday,  August  I36,  1909/NodceB 


ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
John  L.  Bengtson,  Ph.D.,  Polar 
Ecosystems  Program  Leader,  National 
Marine  Mammal  Laboratory,  NMFS, 
7600  Sand  Point  Way  NE,  Seattle,  WA 
98115-0070,  has  applied  in  due  form  for 
a  permit  to  take  Antarctic  pinnipeds  for 
purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before 
September  15, 1999. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Dociunentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway.  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289). 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Qiief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  shoiild 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Conunents  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Ruth  Johnson,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(I^A^A:  16  U.S.C.  1361  et  seq.)  and  the 
Regulations  Governing  the  Taldng  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  applicant  proposes  to  take  six 
species  of  pinnipeds:  crabeater  seals, 
Weddell  seals,  leopard  seals,  Ross  seab, 
southern  elephant  seals  and  Antarctic 
fur  seals.  The  research  is  part  of  several 
integrated  projects  studying  the  ecology 
of  Antarctic  pack  ice  seals  to  better 
understand  the  ecological  relationships 
between  distributions  of  pack  ice  seals 
and  their  enviroiunent.  Animals  will  be 
captured,  sampled,  and  instrumented 
with  satellite-linked  transmitters. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 


excluded  fivm  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  FedCTal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  August  9. 1999. 
Eugene  Nitta, 

Acting  Chief,  Permits  and  Documentation 
Division,  C^ce  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-21098  Filed  8-13-99;  8:45  am] 
BHXMO  CODE  361»-2>-F 


COMMiTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AdJustiiiMit  of  Import  Umils  for  Certain 
Cotton  and  Man-Made  Fiber  Tsxtile 
Products  Produced  or  Manufactured  In 
Hong  Kong 

August  10, 1999. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  Atigust  17, 1999. 

FOR  FURTHER  MFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultiu^ 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
canyforward  used. 

A  description  of  the  textile  and 
apparel  catagories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 


see  63  FR  67048.  published  on 
December  4, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

August  10, 1999. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  30, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve  month  period 
which  began  on  January  1, 1999  and  extends 
through  December  31, 1999. 

Effective  on  August  17, 1999,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limits 

Subieveis  in  Group  II 

347/348 

6,795,766  dozen  of 

wtiich  not  more  than 

6,756.378  dozen 

shall  be  In  Cat- 

egories 347-W/348- 

W*  and  not  more 

than  5,120,239 

dozen  shall  be  in 

Category  348-W. 

638/639 

4,931 ,644  dozen. 

Wittiin  Group  II  Sub- 

group 

351  

1,200,935  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 


31, 1996. 

2  Category    347-W:    only 
6203.19.1020,    6203.19.9(»0, 


6203.22.3030, 
6203.42.4015, 
6203.42.4045, 
6203.49.8020, 
6211.20.3810 
348-W:  only 
6204.19.8030. 
6204.29.4034, 
6204.62.4010, 
6204.62.4040, 
6204.62.4065, 
6210.50.9060, 


6203.42.4005, 
6203.42.4025, 
6203.42.4050, 
6210.40.9033, 


HTS  numbers 
6203.22.3020, 
6203.42.4010, 
6203.42.4035, 
6203.42.4060, 
6211.20.1520, 


and   6211.32.0040;    Category 
HTS   numbers   6204.12.0030, 


6204.22.3040, 
6204.62.3000, 
6204.62.4020, 
6204.62.4050, 
6204.69.6010, 
6211.20.1550, 


6204.22.3050, 
6204.62.4005, 
6204.62.4030, 
6204.62.4055, 
6204.69.9010, 
6211.20.6810, 


6211.42.0030  and  6217.90.9050. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.99-21115  Filed  8-13-99;  8:45  am) 
BILUNG  CODE  3S10-ORrf 
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COMMODITY  nmiRES  TRADING 
■MISSION 

Act  of  1974:  System  of 


3ENCY:  Commodity  Futiues  Trading 
smmission. 

Notice  of  new  system  of  records 
id  proposed  routine  uses. 


RY:  This  notice  adds  a  new 
stem  of  records  to  the  Commission's 
stems  of  records  under  the  Privacy 
\ct.  The  new  system  contains 
nformation  necessary  to  collect  debts 
I  losing  from  civil  monetary  penalties 
I  ihd  orders  of  restitution  and 
sgorgement  imposed  in  administrative 
injunctive  actions.  The  Commission 
:  i  proposing  that,  as  a  routine  use.  debt 
I  :pllection  records  may  be  forwarded  to 

e  Department  of  the  Treasury  or  the 
]  lepartment  of  Justice  for  further 
Collection  action. 

iTES:  Comments  on  the  establishment 
the  new  system  of  records  must  be 
leived  no  later  than  September  15. 
99.  The  new  system  of  records  will  be 
'ective  September  27, 1999.  unless  the 

( ]  jmmission  receives  comments  which 

}  II  ould  result  in  a  contrary 

i  ^termination. 
boRESSES:  Comments  should  be 
(ildressed  to  Jean  A.  Webb,  Secretary, 
<  k)mmodity  Futures  Trading 
( ibmmission.  Three  Lafayette  Centre. 
1 155  21st  St.  NW,  Washington,  DC 
4 1)581.  Comments  may  be  sent  via 
f  lectronic  mail  to  secretary@cftc.gov. 
f  OR  FURTHER  MFORMATION  CONTACT: 
Stacy  Dean  Yochum,  Office  of  the 
Executive  Director,  (202)  418-5157, 
C  Ii  )mmodity  Futines  Trading 
( :  )mmission.  Three  Lafayette  Centre, 
1 :  55  21st  Street  NW.  Washington,  DC 
2(^581. 

SJ^PPLEMENTARY  INFORMATION:  In 

ordance  with  the  Privacy  Act  of 
11974,  5  U.S.C.  552a,  and  the 
Commission's  implementing 

"ations,  17  CFR  part  146,  the 
Commission  is  publishing  a  description 
ojf  a  new  system  of  records.  The  new 
swstem  contains  records  related  to  the 
activities  the  Commission  engages  in  to 
collect  debts  incurred  as  civil  monetary 
penalties  or  orders  of  restitution  or 
d  ikgorgement  through  administrative  or 
unctive  enforcement  actions.  The 
formation  maintained  in  the  system  or 
:ords  is  necessary  to  collect 
d  ^inquent  debts  in  accordance  with  the 
E  ibt  Collection  Act  of  1982,  as  amended 
b  jrthe  Debt  Collection  Improvement  Act 


!1996. 31  U.S.C.  3701,  et  seq. 
jhis  new  system  of  records,  as 
r|6uired  by  5  U.S.C.  552a(r)  of  the 


Privacy  Act.  has  been  submitted  to  the 
Committee  on  Government  Oversight 
and  Reform  of  the  U.S.  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  U.S.  Senate, 
and  the  Office  of  Management  and 
Budget,  pvusuant  to  Appendix  I  to  OMB 
Circular  A-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated  July 
15, 1994.  Accordingly,  the  Commission 
is  giving  notice  of  the  establishment  of 
the  following  system  of  records: 

CFTC-42 

SYSTEM  NAME: 

Debt  Collection  Files. 

SYSTEM  LOCATION: 

Division  of  Trading  and  Markets, 
Three  Lafayette  Centre.  1155  21st  St. 
NW,  Washington,  DC  20581. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  owe  a  civil  monetary 
penalty  to  the  Commodity  Futures 
Trading  Commission  or  who  have  not 
complied  wth  an  order  of  restitution  or 
disgorgement  resulting  from  an 
administrative  or  injunctive 
enforcement  actions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBM: 

Debt  collection  letters  and 
correspondence  to  and  from  the  debtor 
and  oUiers  related  to  the  debt.  The  files 
will  generally  contain  information 
including  the  name  and  address  of  the 
debtor,  the  taxpayer's  identification 
number  (which  may  be  the  social 
secmity  number);  records  of  each 
collection  made;  and  notice(s)  to  the 
debtor  demanding  payment  and 
describing  the  consequences  of  non- 
payment. The  files  may  also  contain 
credit  reports;  reports  of  asset  searches; 
copies  of  income  tax  returns;  financial 
statements  reflecting  the  net  worth  of 
the  debtor;  if  applicable,  date  by  which 
the  debt  must  be  referred  to  the 
Department  of  the  Treasury  or 
Department  of  Justice  for  further 
collection  action;  dociunentation  of 
judgments  or  liens;  and  citation  or  basis 
on  which  the  debt  was  terminated  or 
compromised. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  3701,  et  seq. 


J 


ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM: 

Including  categories  of  User  and  the 
Purpose  of  Such  Uses:  In  addition  to  the 
Commission's  "General  Statement  of 
Routine  Uses,"  (64  FR  33829),  the 
records  regarding  the  debt  and  the 
actions  taken  to  collect  the  monies  may 


be  forwarded  to  the  Department  of  the 
Treasury  or  the  Department  of  Justice 
for  further  collection  action.  Once  the 
records  are  forwarded  to  the  Department 
of  the  Treasury,  they  are  covered  by  the 
Treasiuy /Financial  Management 
Services  System  014,  Debt  Collection 
Operations.  If  the  records  are  forwarded 
to  the  Department  of  Justice,  they  are 
covered  by  the  Department's  system 
JMD-006.  Debt  Collection  Management 
System.  Information  about  the 
delinquent  debt  may  be  disclosed  to     M 
consumer  or  commercial  reporting        ▼ 
agencies  as  required  by  31  U.S.C. 
3711(e)  and  4  CFR  part  102.  Reporting 
may  be  done  directly  by  the 
Commission  or  through  the  Department 
of  the  Treasury  upon  referral  of  the 
delinquent  debt  for  fiirthnr  rnllRction 
action. 

pouccs  and  practkxs  for  8t0rmg, 
retrievmg.  accessmq,  retammq  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records  stored  in  files; 
computer  database. 

RETRIEVASILnV: 

Records  are  retrievable  by  CFTC 
docket  niunber  and  by  the  name  of  the 
debtor. 

SAFEGUARDS: 

In  addition  to  general  building 
secmity,  paper  records  are  maintained 
in  areas  accessible  only  to  authorized 
personnel.  Computer  security  measures 
limit  access  to  electronic  data. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  General  Records 
Schedule  6. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Robert  P.  Shiner,  Assistant  Director, 
Division  of  Trading  and  Markets,  Three 
Lafayette  Centre.  1155  21st  street,  NW, 
Washington,  DC  20581. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  the  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themselves  in 
the  system  of  records  or  contesting  the 
content  of  records  about  themselves 
should  address  written  inquiries  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Stafi',  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
NW,  Washington,  DC  20581. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedures,"  above. 

CONTESnNG  RECORD  PROCEDURES: 

See  "Notification  Procedines,"  above. 
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RECORD  SOURCE  CATEQOnES: 

Commission  orders,  judicial  orders, 
debtors,  credit  reports  from  commercial 
credit  bureaus,  asset  search  databases, 
Department  of  the  Treasury,  Department 
of  Justice. 

Issued  in  Washington,  OC  on  August  10, 
1999. 

By  the  Commission. 
Jewi  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  99-21202  Filed  8-15-99;  8:45  amj 
■LUNQ  COOC  61S1-ei-« 


coMMOomr  futures  trading 

MenilMfshlp  of  the  Conmnission's 
Performance  Review  Board 

agency:  Commodity  Futures  Trading 
Commission. 

ACTKM:  Membership  Change  of 
Performance  Review  Board. 


f:  In  accordance  with  the  Office 
of  Personnel  Management  guidance 
under  the  Civil  Service  Reform  Act  of 
1978,  notice  is  given  that  the  following 
employees  will  serve  as  members  of  the 
Commission's  Performance  Review 
Board. 

Members:  Donald  L.  Tendick,  Acting 
Executive  Director,  Office  of  the 
Executive  Director:  Phyllis  Cela,  Acting 
Director,  Division  of  Enforcement;  I. 
Michael  Greenberger,  Director,  Division 
of  Trading  and  Markets;  David  R. 
Merrill,  Acting  General  Counsel,  Office 
of  the  General  Counsel;  John  R.  Mielke, 
Acting  Director,  EKvision  of  Economic 
Analysis. 

DATES:  This  action  will  be  effective  on 
August  10, 1999. 

ADDRESSES:  Commodity  Futures  Trading 
Commission,  Office  of  Human 
Resources,  Three  Lafayette  Centre,  Suite 
4100,  Washington,  DC  20581. 

FOR  FURTHER  MFORMATKNI  CONTACT: 
Marsha  Scialdo,  Director,  Office  of 
Human  Resources,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  Suite  400,  Washington,  DC 
20581,  (202)  418-5003. 

SUPPLEMENTARY  INF0RMATK3N:  This 
action  which  changes  the  membership 
of  the  Board  supersedes  the  previously 
published  Federal  ?tgiT*m'  Notice,  June 
7,1999. 

Issued  in  Washington.  DC  on  August  10, 
1999. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 
(FR  Doc.  99-21075  Filed  8-13-99;  8:45  am) 
MLLMO  COOC  S361-01-« 


CONGRESSIONAL  BUDGET  OFFICE 

Notice  of  Transmittal  of  Sequeetration 
Update  Report  fbr  Flacal  Year  2000  to 
Congreee  and  ttie  Office  of 
Management  and  Budget 

Pursuant  to  Section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its 
Sequestration  Update  Report  for  Fiscal 
Year  2000  to  the  House  of 
Representatives,  the  Senate,  and  the 
Office  of  Management  and  Budget. 
David  M.  Delc(uadro, 
Assistant  Director,  Administration  and 
Information  Division,  Congressional  Budget 
Office. 
(FR  Doc.  99-21114  FiIrH  R-13-9Q:  R:4.S  am) 

BHxmacooE  w-otio-m 


DEPARTMEffT  OF  DEFENSE 

Department  of  ttie  Air  Force 

Air  University  Board  of  Visitors 
Meeting 

The  Air  University  Board  of  Visitors 
will  hold  an  open  meeting  on  November 
14-17, 1999,  with  the  first  business 
session  beginning  at  8:00  a.m.  in  the  Air 
University  Conference  Room  at 
Headquarters  Air  University,  Maxwell 
Air  Force  Base,  Alabama  (five  seats 
available). 

The  purpose  of  the  meeting  is  to  give 
the  bosffd  an  opportunity  to  review  Air 
University  educational  programs  and  to 
present  to  the  Commander,  a  report  of 
their  findings  and  recommendations 
concerning  these  programs. 

For  further  information  on  this 
meeting,  contact  Dr.  Dorothy  Reed, 
Chief  of  Academic  Affairs,  Air 
University  Headquarters,  Maxwell  Air 
Force  Base,  Alabama  36112-«335,  (334) 
953-5159. 
Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  99-21186  Filed  8-13-99;  8:45  am] 
BHJJNG  CODE  5001-OS-U 


DEFENSE  NUCLEAR  FAaUTIES 
SAFETY  BOARD 

Sunsttine  Act  Meeting 

Pursuant  to  the  provision  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  meeting  described 
below. 

Time  and  Date  of  Meeting:  9KX)  a.m., 
September  9, 1999. 


Place:  The  Defense  Nuclear  Facilities 
Safety  Board,  Public  Hearing  Room,  625 
Indiana  Avenue,  NW,  Suite  300,  Washington, 
DC  20004. 

Status:  Open. 

Matters  To  Be  Considered:  Status  of  the 
Department  of  Energy's  Implementation  Plan 
for  Board  Recommendation  94— 1,  The 
Remediation  of  Nuclear  Materials  in  the    . 
Defense  Nuclear  Facilities  Complex. 

Contact  Person  for  More  Information: 
Richard  A.  Azzaro,  General  Counsel,  Defense 
Nuclear  Facilities  Safety  Board,  625  Indiana 
Avenue,  NW,  Suite  700.  Washington.  DC 
20004.  (800)  788-4016.  This  is  a  toll-free 
number. 

Supplementary  Information: 
Recommendation  94-1  has  driven  the 
Department  of  Energy  (DOE)  to  accomplish 
signiBcant  risk  reduction  and  nuclear 
material  stabilization  during  the  past  four 
years.  Under  the  original  implementation 
plan,  urgent  risks  were  mitigated  and  DOE 
made  progress  in  stabilizing  plutonium, 
special  isotopes,  and  spent  nuclear  fuel. 
Additionally,  compensatory  measures  were 
implemented  to  ensure  safe  storage  of  the 
remaining  materials  awaiting  stabilization. 

However,  the  Defense  Nuclear  Facilities 
Safety  Board  is  concerned  about  the  DOE's 
rate  of  progress  in  implementing  the  revised 
Recommendation  94-1  implementation  plan. 
The  Remediation  of  Nuclear  Materials  in  the 
Defense  Nuclear  Facilities  Complex,  received 
by  the  Board  in  December  1998.  The  Board 
has  not  yet  received  the  outstanding  plans 
and  schedules  required  to  complete  the 
necessary  stabilization  activities. 

The  Board  issued  Recommendation  94—1 
on  May  26, 1994  to  encourage  the 
Department  of  Energy  to  act  more  quickly  to 
place  surplus  nuclear  materials  in  safe  forms 
for  interim  storage.  When  production  of 
nuclear  weapons  ceased  in  the  early  1990's, 
large  inventories  of  plutonium,  uranium, 
spent  nuclear  fuel,  and  other  hazardous 
materials  were  stored  in  temporary 
arrangements  awaiting  processing  into 
weapons  components  or  other  disposition. 
The  Board  was  concerned  that  such 
materials,  some  of  which  are  in  unstable 
chemical  forms,  may  rupture  or  leak  from 
their  temporary  containers,  or  may  cause  or 
contribute  to  accidents,  material  releases,  and 
radiological  exposures.  The  Board 
accordingly  recommended  that  the  DOE 
initiate  or  accelerate  programs  to  process  and 
repackage  such  materials  so  that  they  could 
be  safely  stored.  The  Secretary  of  Energy 
accepted  Recommendation  94-1  in  full,  and 
a  mutually  agreeable  Implementation  Plan 
was  issued  in  February  1995  and  accepted  by 
the  Board.  During  1998,  DOE  prepared  an 
updated  implementation  plan  that  was 
submitted  to  the  Board  in  December  1998.  In 
January  1999  the  Board  conditionally 
accepted  the  revised  plan  provided  that  the 
DOE  complete  plaiuiing  for  all  stabilization 
activities.  DOE  has  not  yet  provided  this 
supplemental  information  to  the  Board's 
satisfaction. 

This  public  meeting  will  examine  the 
reasons  for  delays  in  finalizing  the  revis^tf*^ 
implementation  plan  and  also  explore  the 
causes  of  delays  in  specific  stabilization 
activities  at  selected  DOE  sites.  DOE  will  be 


■9{Juested  to  identify  corrective  actions 
""";essary  to  complete  the  remaining 
lilization  activities  in  a  timely  manner, 
lartment  of  Energy  personnel  will  present 
status  of  delayed  nuclear  material 
lilization  activities  to  process  uranium, 
tonium,  and  other  actinides  into  stable 
•age  forms,  package  plutonium  for  interim 
■age,  stabilize  spent  fuel,  and  maintain  the 
lities  needed  to  perform  these  activities 
ir  the  next  few  years.  The  largest 
;ommendation  94—1  programs  are  at  the 
annah  River  Site,  the  Hanford  Site,  the 
;ky  Flats  Environmental  Technology  Site, 
Los  Alamos  National  Laboratory, 
lOugh  most  other  defense  nuclear  sites  are 
^ted  to  some  degree. 
The  Defense  Nuclear  Facilities  Safety 
B(  »4rd  reserves  its  right  to  further  schedule 
ai  ( I  otherwise  regulate  the  course  of  this 
m  3  sting,  to  recess,  reconvene,  postpone  or 
a(|j  oum  the  meeting,  and  otherwise  exercise 
authority  imder  the  Atomic  Energy  Act  of 
' ,  as  amended. 


it! 


I  lated:  August  11. 1999. 
Jo  li  n  T.  Conway, 

Ci  II  xirman. 

(Ft 
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Doc.  99-21289  Filed  &-12-99;  11:40  am) 

CODE  3670-01-0 


D^ARTMENT  OF  ENERGY 

Eavironmental  Management  Slte- 
S^ific  Advisory  Board,  Oak  Ridge 
Reservation 

A(  iENCY:  Department  of  Energy.  • 
I:  Notice  of  open  meeting. 


jlMARY:  This  notice  announces  a 
mating  of  the  Environmental 
Mbbagement  Site-Specific  Advisory 
1  (EM  SSAB)  Oak  Ridge.  The 

Jeral  Advisory  Committee  Act  (Pub. 
,|No.  92-463,  86  Stat.  770)  requires 

:  public  notice  of  these  meetings  be 

iounced  in  the  Federal  Register. 
DATES:  Wednesday,  September  1, 1999: 
6:(k(>-9:30  p.m.  Board  Meeting. 
ADDRESSES:  Garden  Plaza,  215  S.  Illinois 
Avenue,  Oak  Ridge,  TN  37830. 
FOh  FURTHER  INFORMATION  CONTACT: 
MiHanne  Heiskell,  Federal  Coordinator/ 
E^-pfficio  Officer,  Department  of  Energy 
O^k  Ridge  Operations  Office,  P.O.  Box 
20bl,  EM-90,  Oak  Ridge.  TN  37831, 

})  576-0314. 

LEMENTARY  INFORMATION: 

urpose  of  the  Board:  The  purpose  of 
Board  is  to  make  recommendations 
)E  and  its  regulators  in  the  areas  of 
snmental  restoration,  waste 
gement,  and  related  activities. 
entative  Agenda: 
\  Presentation  on  the  "Draft 
anmental  Sampling  Plan  for  the 
i>oro  Community,  Oak  Ridge, 
lessee"  provided  by  Ms.  Camilla 
Wifren.  Environmental  Protection 
Agoicy,  Region  4. 


2.  Public  Comment. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Marianne  Heiskell  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  pubUc  comment  will  be  provided 
a  maximimi  of  5  minutes  to  present 
their  comments  at  the  end  of  the 
meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Resource  Center  at  105 
Broadway,  Oak  Ridge,  TN  between  7:30 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  or  by  writing  to  Marianne 
Heiskell,  Department  of  Energy  Oak 
Ridge  Operations  Office,  P.O.  Box  2001, 
EM-90,  Oak  Ridge,  TN  37831,  or  by 
calling  her  at  (423)  576-0314. 

Issued  at  Washington,  DC  on  August  10, 
1999. 

Rachei  M .  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-21120  Filed  8-13-99;  8:45  am] 
BILLING  CODE  6450-01-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatory 
Commission 

[Doclwt  No.  ER9»-B99-003;  ER98-1923- 
002] 

Califomia  Independent  System 
Operator  Corporation;  Notice  of  niing 

August  10,  1999. 

Take  notice  that  on  July  27, 1999,  the 
Califomia  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
partial  compliance  filing  as  required  by 
the  Letter  Order  issued  by  the 
Conunission  on  May  28, 1998. 

Copies  of  the  filing  have  been  served 
upon  each  person  designated  on  the 
official  service  list. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  385.214).  All  such  motions  and  ' 
protests  should  be  filed  on  or  before 
August  19,  1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson.  )r., 
Acting  Secretary. 
(FR  Doc.  99-21121  Filed  8-13-99;  8:45  am) 

BtLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP99-41 7-001  ] 

Canyon  Creole  Compression  Company; 
Notice  of  Compliance  Rling 

August  10,  1999. 

Take  notice  that  on  August  5, 1999, 
Canyon  Creek  Compression  Company 
(Canyon),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volmne  No.  1,  the  following  tariff  sheets 
to  be  effective  August  1, 1999: 

Substitute  Fourth  Revised  Sheet  No.  104 
Substitute  Second  Revised  Sheet  No.  121A 
Substitute  Fifth  Revised  Sheet  No.  193 

Canyon  states  that  these  tariff  sheets 
were  filed  in  compliance  with  the 
Commission's  Letter  Order  issued  on 
July  23.  1999.  at  Docket  No.  RP99fil7- 
000. 

Canyon  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tendered  tariff 
sheets  to  become  effective  August  1, 
1999. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  regulatory  agencies  and 
all  parties  set  out  on  the  official  service 
list  in  Docket  No.  RP99-417. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
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Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.u8/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watami,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-21132  Filed  8-13-99;  8:45  am] 

HUMG  CODE  •717-01-M 


DEPARTIIENT  OF  ENERGY 

FMtarai  Energy  Regulatory 
Commission 

[Doetat  No.  RP99-a82-001] 

Garden  Banks  Gas  Pipeline  Compeny, 
LLC;  Notice  of  Propoeed  Changee  In 
FERC  Gas  Term 

August  10, 1999. 

Take  notice  that  on  July  29. 1999, 
Garden  Banks  Gas  Pipeline  Company, 
LLC  (GBGP).  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1.  the  following  revised  tariff  sheets, 
with  a  proposal  to  become  effective 
August  1. 1999: 

Sub  Sixth  Revised  Sheet  No.  136 
Sub  Original  Sheet  No.  137 

GBGP  states  that  the  ptupose  of  this 
filing  is  to  comply  with  the  Letter  Order 
issued  July  26, 1999  in  Docket  No. 
RP99-382-000  whereby  GBGP  was 
directed  to  reflect  Version  1.3  standards 
for  all  standards  and  definitions.  The 
tariff  sheets  filed  herein  reflect  Version 
1.3  for  all  standards. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www/ferc.fed.us/oaline/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21125  Filed  8-13-99;  8:45  am] 
BUJNQ  cooE  snr-oi-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocM  No.  RP99-395-001] 

MIGC,  Inc.;  Notice  of  Compliance  Filing 

August  10. 1999. 

Take  notice  that  on  August  5, 1999, 
MIGC,  Inc.  (MIGC).  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  certain  tariff  sheets  with 
a  proposed  effective  date  of  August  1, 
1999. 

MIGC  states  that  the  purpose  of  the 
filing  is  to  comply  with  a  Letter  Order 
dated  July  22, 1999  related  to  Order  No. 
587-K  issued  in  Docket  No.  RM96-1- 
011. 

MIGC  states  that  copies  uf  its  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filml  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (caU  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21126  Filed  8-13-99;  8:45  am] 
BIUJNQ  CODE  •n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwi  No.  RP9»^16-002] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  niing 

August  10. 1999. 

Take  notice  that  on  August  5. 1999, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Substitute  Sixth 
Revised  Sheet  No.  409. 

Natural  states  that  this  filing  is  being 
submitted  to  reflect  a  correction  to  its 
Order  No.  587-K  compliance  filing 


submitted  on  July  1, 1999  at  Docket  No.  . 
RP99-416-000.  Natural  states  that  this 
submittal  reflects  the  inclusion  of  GISB 
Standards  1.1.15, 1.2.6  and  1.3.26  which 
were  inadvertently  eliminated  in  its 
filing  on  July  1, 1999  in  this  proceeding. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  Substitute  Sixth 
Revised  Sheet  No.  409  to  become 
effisctive  August  1, 1999. 

Natural  states  that  copies  of  the  filing  ' 
are  being  mailed  to  its  customers, 
interested  state  regulatory  agencies  and 
all  parties  set  out  on  the  official  service 
list  in  Docket  No.  RP99-416. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21131  Filed  8-13-99;  8:45  am) 
BttijNQ  COOE  vm-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES99-S6-0001 

Norttibrook  New  York,  LLC;  Notice  of 
Rllng 

August  9, 1999. 

Take  notice  that  on  August  2, 1999, 
Northbrook  New  York,  LLC,  a  Delaware 
limited  liability  company  (Northbrook), 
petitioned  the  Commission  under 
section  204  of  the  Federal  Power  Act  for 
the  granting  of  blanket  approval  to  issue 
securities  and  a  waiver  of  Commission 
regulations  with  respect  to  the 
competitive  bidding  and  negotiated 
placement  requirements  of  18  CFR  34.2. 
In  the  alternative,  Northbrook  requests 
approval  for  the  issuance  of  $20  million 
in  debt,  approval  to  issue  membership 
interests,  and  an  exemption  from  the 
competitive  bidding  and  negotiated 
placement  requirements  of  18  CFR  34.2. 
Northbrook  seeks  such  authorizations 
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a  I  id  waivers  in  order  to  issue  securities 
t  a  finance  the  acquisition  of  a  33  MW 
(ajet)  liydroelectric  facility  known  as 
C;ien  Park  Hydroelectric  Project,  Glen 
Park,  Jefferson  County,  New  York,  FERC 
ject  No.  4796. 

iorthbrook  is  exclusively  engaged  in 
acquisition,  ownership  and 

leration  of  the  Glen  Park  Hydroelectric 
iject.  Northbrook  is  owned  50%  by 
lega  Energy,  LLC.,  and  50%  by  NEO 

irporation.  NEO  Corporation  is  an 
i  1  direct  subsidiary  of  Northern  States 
P  ( wer  Company,  a  Minnesota  electric 
u  t  ility  company. 

Any  person  desiring  to  be  heard  or  to 
pnotest  such  filing  should  file  a  motion 
t(  )i  intervene  or  protest  with  the  Federal 
E  dergy  RegiUatory  Commission,  888 
Fitst  Street,  NE.,  Washington,  DC  20426, 
iijaccurdauce  with  rules  211  and  214  of 
t]  lb  Commission's  rules  of  practice  and 
priDcedure  (18  CFR  385.211  or  385.214). 
/  .^  such  motions  and  protests  should  be 
fi  hd  01.  or  before  August  27, 1999. 
P  r  Qtests  will  be  considered  by  the 
C  c  immission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
ndt  serve  to  make  the  protestants  parties 
tiikhe  proceedings.  Any  person  wishing 
tQlbecome  a  party  must  file  a  motion  to 
ii^iervene.  Copies  of  this  filing  are  on 
"!&  with  the  Commission  and  are 
liable  for  pubfic  inspection.  This 
_  may  also  be  viewed  on  the 

iemet  at  http://www.ferc.fed.us/ 

"  le/rims.htm  (call  202-208-2222  for 

listance). 

iwood  A.  Watson,  Jr., 
.  -^Jng  Secretary. 
[Fk  Doc.  99-21136  Filed  8-13-99;  8:45  am] 
M  imo  CODE  a717-01-M 


Dl  PARTMENT  OF  ENERGY 

ff  Jeral  Energy  Regulatory 
Cpnmission 

[cUdnt  No.  ER97-4281-4N)e;  Doclwt  No. 
Em»-3996-000;  Docket  No.  ER99-3997- 
000;  Doclwt  No.  ER99-399e-O00;  and 
D^lwt  No.  ER99-3999-000] 

i  Power  Marketing,  Inc.,  el  al; 
)  of  Rilnga 

A^st  9,  1999. 

Take  notice  that  on  July  30, 1999, 
",  Power  Marketing,  Inc.  (NRG-PM), 
kirk  Power  LLC,  Astoria  Gas 
^bine  Power  LLC,  Authur  Kill  Power 
^   1  and  Himtely  Power  LLC,  tendered 

fortfiling  for  transactions  during  the 

ca  [pndar  quarter  ending  June  30, 1999 

ui^der  its  Market-Based  Rate  Tariff. 

Liii  wood  A.  Watson,  Jr., 

Am  ing  Secretary. 

[FRDoc.  99-21134  Filed  8-13-99;  8:45  am] 

atuMa  C006  STirmi-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Project  No.  137-002] 

Pacific  Gaa  k  Electric  Company; 
Notice  of  Meeting 

August  10,  1999. 

Take  notice  that  the  Commission  stafi' 
will  hold  a  public  meeting  with  Pacific 
Gas  &  Electric  Company  ^G«tE)  the 
applicant  for  the  Mokelunme 
Hydroelectric  Project  No.  137,  the  U.S. 
Forest  Service,  and  other  interested 
parties  participating  in  a  collaborative 
process  to  develop  an  agreement  on 
streamflow  issues  in  the  Mokelunme 
relicensing  proceeding. 

The  meeting  will  be  held  on 
Wednesday,  August  25, 1999,  and 
Thiusday,  August  26, 1999,  from  9:00 
a.m.  to  4:00  p.m.  at  the  PG&E  ofBces. 
2  740  Gateway  Oaks  Drive,  in 
Sacramento,  California.  Expected 
participants  need  to  give  their  names  to 
David  Moller  (PG&E)  at  (415)  973-4696 
so  that  they  can  get  through  security.  All 
interested  persons  are  invited  to  attend 
the  meeting. 

For  further  information,  please 
contact  Elizabeth  MoUoy  at  (202)  208- 
0771. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary.  .  *        y 

(FR  Doc.  99-21123  Filed  8-13-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doctot  No.  RP99-399-001] 

PG&E  Gaa  Tranamiaaion,  Northweat 
Corporation;  Notice  of  Compliance 
HIing 

August  10,  1999. 

Take  notice  that  on  August  6, 1999, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW),  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A, 
Substitute  Eight  Revised  Sheet  No.  52. 
Fourth  Revised  Sheet  No.  53,  Fifth 
Revised  Sheet  No.  54,  Fourth  Revised 
Sheet  No.  54A,  First  Revised  Sheet  No. 
54B,  Fifth  Revised  Sheet  No.  81A.06. 
and  Substitute  Sixth  Revised  Sheet  No. 
144,  with  an  effective  date  of  August  1, 
1999. 

PG&E  GT-NW  states  that  these  tariff 
sheets  are  filed  in  complianre  with  the 
Commission's  July  29, 1999  Letter  Order 
in  docket  No.  RP99-399-000. 


PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers,  interested  state  regulatory 
agencies  and  all  parties  on  the 
Commission's  official  service  list  for 
this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  pmnefldings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21127  Filed  8-13-99;  8:45  am] 
HLLMG  CODE  CTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP90-465-000] 

PG&E  Gaa  Tranamiaaion,  Norltmeat 
Corporation;  Notice  of  Tariff  HIIng 

August  10,  1999. 

^Take  notice  that  on  August  6, 1999, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW),  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Voliune  No.  1-A,  third 
Revised  Sheet  No.  139.  PG&E  GT-NW 
requests  that  the  above-referenced  tariff 
sheet  become  effective  September  6, 
1999. 

PG&E  GT-NW  asserts  that  the 
purpose  of  this  filing  is  to  define  the 
types  of  conforming  discount  PG&E  GT- 
NW  and  Shippers  may  agree  to  imder 
PG&E  GT-NW's  tariff. 

PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
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Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Ckimmission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings, 
any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-20B-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-21133  Filed  8-13-99;  8:45  am] 
HLUNQ  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 
FMeral  Energy  ReguMory 


[DocM  No.  EC99-102-0001 

Sonal  Energy  Servlcee  Company,  AGL 
rower  SMfvioee,  mc  ena  sonen  I'ower 

**       ■       *■ IB.  ^I.ial«»  mJ  nil—ra 

MMNBung  L.K.;  Nooce  of  riiing 

August  9, 1999. 

Take  notice  that  on  August  2, 1999, 
Sonat  Energy  Services  Company  (SES) 
and  AGL  Power  Services,  Inc.,  (AGLPS), 
tendered  for  filing  an  application  imder 
Section  203  for  approval  of  a  transaction 
whereby  SES  will  acquire  AGLPS' 
interest  in  Sonat  Power  Marketing  L.P. 
(SPMLP).  Under  the  proposed 
transaction  SPMLP  will  become  a 
wholly-owned  subsidiary  of  SES. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intOTvene  or  protest  with  the  Federal 
Enwgy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  September 
1, 1999.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  l>arty  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fiBd.us/ 


online/rims.htm  (call  202-20a-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-21137  Filed  8-13-99;  8:45  am) 

BIUJNO  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Doclwt  Nos.  EL99-74-000  and  ER99-3965- 
000] 

Souttiweetem  Public  Seorice  Company 
V.  El  Paeo  Electric  Company;  Notice  of 
niing 

August  10. 1999. 

Take  notice  that  on  July  26. 1999,  El 
Paso  Electric  Company  (EPE),  and 
Southwestern  Public  Service  Company 
(SPS),  and  tendered  for  filing  a 
Settlement  Agreement,  an  Explanatory 
Statement  in  support  of  the  Settlement 
Agreement  and  an  agreement  to  EPE  to 
provide  specified  amoimts  of  monthly 
firm  transmission  service  to  SPS. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  f*rocedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  20, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21122  Filed  8-13-99;  8:45  am] 
BHJJNO  cooE  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaelon 

[Doclwt  No.  RP9»^1$-001] 

Stingray  Pipeline  Compeny;  Notice  of 
Compliance  HIing 

August  10, 1999. 

Take  notice  that  on  August  5, 1999, 
Stingray  Pipeline  Company  (Stingray), 


tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Voliune  No.  1, 
the  following  tariff  sheets  to  be  effective 
August  1, 1999: 

Substitute  Fifth  Revised  Sheet  No.  104 
Substitute  Second  Revised  Sheet  No.  119A 
Substitute  Fifth  Revised  Sheet  No.  199 

Stingray  states  that  these  tariff  sheets 
were  filed  in  compliance  with  the 
Commission's  Letter  Order  issued  on 
July  23, 1999,  at  Docket  No.  RP99-415- 
000. 

Stingray  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tendered  tariff 
sheets  to  become  effective  August  1, 
1999. 

Stingray  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  regulatory  agencie-s  and 
all  parties  set  out  on  the  official  service 
list  in  Docket  No.  RP99-415. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fedwal  Energy  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  section  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  protest  must  be  filed  as  provided 
in  section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determiaing  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.tis/online/rims.htm  (call 
202-208^2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21130  Filed  8-13-99;  8:45  am] 
BiuMG  cooc  snr-oi-M 


DEPAFITMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaelon 

[Doclwt  No.  RP99-412-001] 

Tenneeeee  Gae  Pipeline  Company; 
Notice  of  Compliance  Filing 

August  10, 1999. 

Take  notice  that  on  August  6, 1999, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Voliune  No.  1,  Substitute  Ninth 
Revised  Sheet  No.  412  and  Fourth 
Revised  Sheet  No.  413.  Tennessee 
requests  that  the  attached  tariff  sheets  be 
made  effective  August  1, 1999. 

Tennessee  states  the  attached  tariff 
sheets  are  submitted  in  compliance  with 
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the  Commission's  July  23, 1999  Letter 
ort  er  (July  23  Order)  in  Docket  No. 
R]  '99-412.  Tennessee  states  that  in  the 
July  23  Order,  the  Commission  required 
Tennessee  to  file  revised  tariff  sheets 
wMch  (1)  separately  identifies  as 
Vefsion  1.2  the  existing  data  sets  for 
which  an  extension  of  time  was  grated 

1  (2)  incorporates  as  Version  1.3  Data 
Sdtj  3.4.4,  which  Tennessee  excluded 
fr(i|n  its  extension  request  as  related  to 
a  4«rvice  which  it  did  not  provide. 
Teiinessee  further  states  that  the 
attached  revised  tariff  sheets  reflect  the 
remiired  changes. 

Rny  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
sajfl  First  Street,  N.E.,  Washington,  DC 
20|^26,  in  accordance  with  Section 
3ub.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filfed  as  provided  in  Section  154.210  of 
theiCommission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  aetennining  the  appropriate  action  to 
be||aken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Conies  of  this  filing  are  on  file  with  the 
Cajt^mission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.fisrc.fed.us/online/ 
riii^.htm  (call  202-208-2222  for 
assistance). 
Lii|4'ood  A.  Watson,  Jr., 
Ac^kig  Secretary. 

99-21128  FUed  8-13-99;  8:45  am) 
cooEsnr-oi-M 


ARTMENT  OF  ENERGY 


F«<lBf«l  Energy  Regulatory 
Coftimlaaion 

CDdokat  No.  RP99-414-001] 

Tnlfblazar  Pipeline  Company;  Notice 
of  Oompliance  Hiing 

10, 1999. 

ie  notice  that  on  August  5, 1999, 
^blazer  Pipeline  Company 
"jlazer),  tendered  for  filing  as  part 
of  i|t^  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  1^  effective  August  1, 1999: 

Sub^tute  Fifth  Revised  Sheet  No.  104 
SutMftitute  Second  Revised  Sheet  No.  124A 
Substitute  Sixth  Revised  Sheet  No.  203 

itnilblazer  states  that  these  tariff 
sheUts  were  filed  in  compliance  with  the 
Commission's  Letter  Order  issued  on 
Jult|23, 1999,  at  Docket  No.  RP99-414- 
OOC.I 

1 1  ailblazer  requested  waiver  of  the 
Coiiimission's  Regulations  to  the  extent 
nee  ^sary  to  permit  the  tendered  tariff 


sheets  to  become  efiiective  August  1, 
1999. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  its  ctistomers, 
interested  state  regtdatory  agencies  and 
all  parties  set  out  on  the  official  service 
list  in  Docket  No.  RP99-414. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  widi  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  9»-21129  Filed  8-13-99;  8:45  am) 
BHJJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieaion 

[Dock*!  No.  RP99-340-<K)1] 

TranaColorado  Gee  Tranamiaaion 
Company;  Notice  of  Tariff  Rling 

August  10, 1999. 

Take  notice  that  on  august  5, 1999, 
TransColorado  Gas  Transmission 
Company  (TransColorado),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volimie  No.  1,  the  following 
tariff  sheets  to  be  effective  August  1 , 
1999: 

Substitute  Sixth  Revised  Sheet  No.  203 
Substitute  Third  Revised  Sheet  No.  203.01 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  July  22, 1999,  letter  order 
in  Docket  No.  RP99-340-000. 

In  the  July  22  order,  the  Commission 
accepted  tariff  sheets  to  be  effective, 
subject  to  TransColorado  revising  its 
tariff  sheets  within  15  days  of  the  order 
as  required  by  the  Commission's 
directives  to  reflect  the  deletion  of  GISB 
Standard  4.3.4,  which  was  not  adopted 
by  the  commission.  In  addition  all 
standards  have  been  changed  to  be 
identified  as  Version  1.3  even  if  the 
standards  thmnselves  have  not  changed. 


TransColorado  states  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers,  the  Colorado  PubUc  Utilities 
Commission  and  the  New  Mexico 
Public  Regulatory  Commission. 

Any  person  desiring  to  protest  this 
filling  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
Web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr.,  " 

Acting  Secretary. 
(FR  Doc.  99-21124  File^ 8-13-99;  8:45  am) 

WUJNQ  CODE  «n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieaion 

[Docfcat  No.  ES99-5»-000] 

UtfiiCorp  UnHad  Inc.;  Notice  of 
Application 

August  9, 1999. 

Take  notice  that  on  August  4, 1999, 
UtiliCorp  United  Inc.  (Applicant)  filed 
an  application  seeking  an  order  imder 
section  204(a)  of  the  Federal  Power  Act 
authorizing  the  Applicant  to  issue,  from 
time  to  time  during  a  two-year  period, 
unseciued  notes  and  other  obligations, 
including  financial  guarantees  of 
-securities  issued  by  subsidiaries  and 
affiliates  up  to  and  including 
$500,000,000,  in  the  aggregate  at  any 
one  time  outstanding,  for  periods  of 
time  not  exceeding  twelve  months  after 
issuance. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procediue  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  27, 
1999.  Protests  will  be  considered  in  by 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
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to  the  proceedings.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.iis/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linivood  A  Wataon,  Jr., 
Acting  Secretaiy. 

[FR  Doc.  99-21135  Filed  8-13-99;  8:45  am] 
HLLMQ  OQOE  anT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6421-4) 

Agency  infutineUon  CoHectton 
AcMvHiee:  Propoeed  Collection; 
Comment  Reqiieat;  See  Ltel  of  ICRe 
PlennedTo  Be  Submltled  In  Section  A 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwcvk  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  three  continuing  Information 
Collection  Requests  (ICR)  to  the  Office 
of  Management  and  Budget  (OMB). 
Before  submitting  the  ICRs  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
conunents  on  specific  aspects  of  the 
information  coUections  as  described  at 
the  beginning  of  Supplementary 
Information. 

DATES:  Comments  must  be  submitted  on 
or  before  October  15, 1999. 
addresses:  U.S.  Environmental 
Protection  Agency,  Mail  code  2223A. 
OECA/OC/METD,  401  M  Street,  SW., 
Washington,  D.C.  20460.  A  hard  copy  of 
an  ICR  may  be  obtained  without  charge 
by  calling  the  identified  information 
contact  individual  for  each  ICR  in 
section  B  of  the  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
specific  information  on  the  individual 
ICRs  see  section  B  of  the  Supplementary 
Information. 
SUPPLEMENTARY  INFORMATION: 

For  AU  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 


(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technofogy 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifyiag 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

A.  List  of  ICRs  Planned  to  be  Submitted 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 
this  document  announces  that  EPA  is 
planning  to  submit  the  following  three 
continuing  Information  Collection 
Requests  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 

(1)  NSPS  subpart  L;  New  Source 
Performance  Standards  (NSPS)  for 
Secondary  Lead  Smelters  (40  CFR  part 
60,  subpart  L);  EPA  ICR  No  1128.05, 
OMB  Control  No.  2060-0080;  Expires 
01/31/00. 

(2)  NSPS  subparts  KKK  and  LLL,  New 
Soiuce  Performance  Standards  (NSPS) 
for  Equipment  Leaks  of  VOC  from 
Onshore  Natural  Gas  Processing  Plants 
(40  CFR  part  60,  subpart  KKK)  and  New 
Souirce  Performance  Standards  (NSPS) 
for  Onshore  Natural  Gas  Processing: 
S02  emissions  (40  CFR  part  60,  subpart 
LLL);  EPA  ICR  No  1086.05,  OMB 
Control  No.  2060-0120;  Expires  01/31/ 
00. 

(3)  MACT  subpart  L;  National 
Emission  Standards  for  Coke  Oven 
Batteries  (40  CFR  part  63,  subpart  L); 


EPA  ICR  No  1362.04,  OMB  Control  No. 
2060-0253;  Expires  12/31/99. 

B.  Contact  Individuals  for  ICRs 

(1)  NSPS  subpart  L;  New  Source 
Performance  Standards  (NSPS)  for 
Secondary  Lead  Smelters  (40  CFR  part 
60,  subpart  L);  Deborah  Thomas  at  (202) 
564-5041  or  via  E-mail  at 
thomas.deboiah@epa.gov;  EPA  ICR  No. 
1128.05,  OMB  Control  No.  2060-0080; 
Expires  01/31/00. 

(2)  NSPS  subparts  KKK  and  LLL,  New 
Source  Performance  Standards  (NSPS) 
for  Equipment  Leaks  of  VOC  from 
Onshore  Natiual  Gas  Processing  Plants 
(40  CFR  part  60,  subpart  KKK)  and  New 
Source  Performance  Standards  (NSPS) 
for  Onshore  Natural  Gas  Processing:  SO2 
emissions  (40  CFR  part  60,  subpart 
LLL);  Dan  Chadwick  at  (202)  564-7054 
or  via  E-mail  at  chadwick.dan@epa.gov, 
EPA  ICR  No.  1086.05,  OMB  Control  No. 
2060-0120;  Expires  01/31/00. 

(3)  MACT  subpart  L;  National 
Emission  Standeo^s  for  Coke  Oven 
Batteries  (40  CFR  part  63,  subpart  L; 
Maria  Malave  at  (202)  564-7027  or  via 
E-mail  to  malave.maTia@epa.gov.  EPA 
ICR  No.  1362.04.  OMB  Control  No. 
2060-0253;  Expires  12/31/99. 

Information  may  also  be  acquired 
electronically  through  the  Internet  Web 
site  at  www.epa.gov/fedrgstr.     . 

C.  Individual  ICRs 

(1)  NSPS  subpart  L;  New  Source 
Performance  Standards  (NSPS)  for 
Secondary  Lead  Smelters  (40  CFR  part 
60,  subpart  L);  EPA  ICR  No.  1128.05, 
OMB  Control  No.  2060-0080;  Expires 
01/31/00. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  secondary 
lead  smelters.  Specifically,  the  affected 
facility  in  each  smelter  is  any  pot 
furnace  of  more  than  250  kg  charging 
capacity,  blast  (cupola)  furnaces,  and 
reverberatory  furnaces. 

Abstract:  Secondary  lead  smelters 
produce  elemental  lead  from  scrap, 
providing  the  primary  means  for 
recycling  lead-acid  batteries 
(automotive)  into  useable  products. 
Currently  upwards  of  95%  of  all  lead- 
acid  batteries  are  recycled  by  these 
facilities.  Secondary  lead  smelters  emit 
lead  and  non-lead  particulate  matter  in 
quantities  that,  in  the  Administrator's 
judgement,  cause  or  contribute  to  air 
pollution  that  may  endanger  public 
health  or  welfare.  Consequently,  New 
Source  Performance  Standards  were 
promulgated  for  this  source  category. 
These  standards,  rely  on  the  proper 
installation,  operation  and  maintenance 
of  particulate  control  devices  such  as 
electrostatic  precipitators  or  scrubbers. 
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]  a  order  to  ensure  compliance  with 
tqa  standards,  adequate  recordkeeping 
and  reporting  is  necessary.  This 
information  enables  the  Agency  to:  (1) 
identify  the  sources  subject  to  the 
standard;  (2)  ensure  initial  compliance 
w|^  emission  limits;  and  (3)  verify 
cqiltinuous  compliance  with  the 
stwdard.  Specifically,  the  rule  requires 
au  lappUcation  for  approval  of 
cdilstruction,  notification  of  startup, 
notification  and  report  of  the  initial 
eimssipns  test,  and  notification  of  any 
pl^ysical  or  operational  change  that  may 
indrease  the  emission  rate.  In  addition, 
soMrces  are  required  to  keep' records  of 
al|  startups,  shutdowns,  and 
malfunctions. 

ui  the  absence  of  such  information 
collection  requirements,  enforcement 
peniuiuiul  would  be  uuabie  to  determine 
whether  the  standards  are  being  met  on 
a  i^0ntinuous  basis,  as  required  by  the 
Clebn  Air  Act.  Consequently,  these 
information  collection  requirements  are 
maiidatory,  and  the  records  required  by 
''  ii  NSPS  must  be  retained  by  the 
■4ier  or  operator  for  two  years.  In 
end,  the  required  information 
sists  of  emissions  data  and  other 
jormation  deemed  not  to  be  private. 
However,  any  information  submitted  to 
th^  I  Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
po^cies  set  forth  in  Title  40,  Chapter  1, 
part  2,  subpart  B — Confidentiality  of 
Business  Information  (See  40  CFR  part 
2;  41  FR  36902,  September  1, 1976; 
amended  by  43  FR  39999,  September  8, 
1978;  43  FR  42251,  September  28, 1978; 
44iFR  17674,  March  23, 1979). 

Btirden  Statement:Jn  the  previously 
approved  ICR,  the  average  annual 
bufden  to  industry  to  meet  these  record- 
keeping and  reporting  requirements  was 
estilnated  at  34.5  person-hours.  This  is 
ba$^d  on  an  estimated  23  respondents. 
Th|^  average  annual  burden  for  reporting 
only  is  projected  to  be  less  than  10 
hours.  This  is  because  virtually  all 
brting  requirements  apply  to  new 
lities  only,  and  no  new  secondary 
1  smelters  are  anticipated  over  the 
t  three  years.  There  is  a  chance  that 
soijiie  existing  fiacility  might  need  to 
re0^rt  a  physical  or  operational  change; 
fever,  these  reports  are  very  rare,  and 
at  only  involve  one  facility  over  the 
B-year  period,  with  a  burden  of  less 
1 10  hoius. 
1^)  NSPS  subparts  KKK  and  LLL,  New 
ce  Performance  Standards  (NSPS) 
^uipment  Leaks  of  VOC  from 
liore  Natural  Gas  Processing  Plants 
.       ::FR  part  60,  subpart  KKK)  and  New 
SoW»  Performance  Standards  (NSPS) 
for  Onshore  Natural  Gas  Processing:  SO2 
emissions  (40  CFR  part  60,  subpart 


LLL);  EPA  ICR  No.  1086.05,  OMB 
Control  No.  2060-0120;  Expires  01/31/ 
00. 

Affected  Facilities:  Those  entities 
which  process  natiual  gas  onshore  and 
are  subject  to  NSPS  subpart  KKK  and  or 
NSPS  subpart  LLL. 

Abstract:  There  are  586  facilities 
subject  to  NSPS  subpart  KKK  and  62 
subject  to  NSPS  subpart  LLL.  There  is 
no  expected  growth  rate  in  the  onshore 
natiual  gas  processing  industry.  Subpart 
KKK  regulates  VOC  emissions  and 
subpart  LLL  regulates  SO2  emissions.  In 
the  Administrator's  judgement  these 
pollutants  cause  or  contribute  to  air 
pollution  that  may  endanger  public 
health  or  welfare.  Consequentiy,  New 
Source  Performance  Standards  were 
promulgated  for  this  source  category. 
These  sUtudards  rely  on  the  proper 
installation,  operation  and  maintenance 
of  particulate  control  devices  and  leak 
detection  and  repair  protocols. 

In  order  to  ensiu«  compliance  with 
the  standards,  adequate  recordkeeping 
and  reporting  is  necessary.  This 
information  enables  the  Agency  to:  (1) 
identify  the  sources  subject  to  the 
standard;  (2)  ensure  initial  compliance 
with  emission  limits;  and  (3)  verify 
continuous  compliance  with  the 
standard.  Specifically,  the  rule  requires 
an  application  for  approval  of 
construction,  notification  of  startup, 
notification  and  report  of  the  initial 
emissions  test,  and  notification  of  any 
physical  or  operational  change  that  may 
increase  the  emission  rate.  In  addition, 
soiut:es  are  required  to  keep  records  of 
all  startups,  shutdowns,  and 
malfunctions.  Recordkeeping 
requirements  for  subpart  KIGC  affected 
facilities  follows  a  general  leak 
detection  program  regimon.  It  consists 
of  inventorying  the  applicable  pumps, 
pressiue  relief  devices,  sampling 
coimections,  valves,  flanges  and 
compressors;  taking  note  of  any  leaks 
foimd  at  these  pieces  of  equipment;  and 
recording  information  regarding  repairs. 
In  general,  gas  leaks  are  monitored 
monthly  and  a  visual  inspection  for 
limud  leaks  is  performed  weekly. 

The  initial  report  for  facilities  subject 
to  subpart  KKK  is  required  to  be 
submitted  witiiin  six  months  of  affected 
facility  startup.  This  report  shall 
identify  all  process  units  and  identify 
all  valves,  piunps,  and  compressors  that 
are  subject  to  the  standards.  All 
subsequent  reports  are  due 
semiannually.  These  semiannual  reports 
shall  include  information  on  applicable 
valves,  pumps,  and  compressors, 
including  the  amount  of  valves,  piunps, 
and  compressors  found  leaking  during 
the  reporting  period  and  information  on 
repair,  including  the  amount  of  valves. 


piunps,  and  compressors  that  did  not 
have  leaks  repaired. 

Recordkeeping  requirements  for 
subpart  LLL  affected  facilities  involve 
recording  the  measurements  and 
calculations  regarding  determining 
initial  and  continuous  SO2  emission 
reduction  efficiency,  and  periods  of 
excess  emissions  must  be  recorded. 
Excess  emissions  are  defined  as  any  24- 
hour  period  during  which  the  average 
sulfur  emission  reduction  efficiency  (as 
measured  by  operating  temperature)  is 
less  than  the  appropriate  operating 
temperature  as  determined  in  the 
performance  test.  Each  24  hour  period 
must  consist  of  at  least  96  temperature 
measurements  equally  spaced  over  the 
24  hours.  A  semiannual  report  is 
required  for  facilities  subject  to  Ssbpart 
LLL.  These  reports  shall  contain 
information  on  periods  of  excess 
emissions  as  defined  for  facilities  using 
sulfur  emission  reduction  efficiency  and 
those  using  CEMs. 

All  reports  are  sent  to  the  delegated 
state  or  local  authority.  In  the  event  that 
there  is  no  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  office.  Notifications  are  used  to 
inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standards.  The  reviewing 
authority  may  then  inspect  the  source  to 
check  if  the  required  records  are  being 
kept  and  the  pollution  control  devices 
have  been  properly  installed  and  are 
being  operated  correctiy.  Performance 
test  reports  are  needed  for  SO2  since 
they  serve  as  the  Agency's  record  of  a 
source's  iiutial  capability  to  comply 
with  the  SO2  standards,  and  provide 
information  on  the  operating  conditions 
under  which  compliance  was  achieved. 
Excess  emission  reports  are  submitted 
for  problem  identification,  as  a  check  on 
source  operation  and  maintenance,  and 
for  compliance  determinations. 

In  the  absence  of  such  information 
collection  requirements,  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act.  Consequentiy,  these 
information  collection  requirements  are 
mandatory.  Records  of  the  calculations 
and  measurements  required  to  show 
applicability  and  compliance  with  the 
standard  and  compliance  with 
monitoring  requirements  must  be  kept 
for  at  least  2  years  following  the  date  of 
the  measurements.  This  requirement  is 
also  in  the  general  provisions  at  section 
60.7(d).  To  certify  that  a  facility  is 
exempt  from  the  control  requirements  of 
these  standards,  each  owner  or  operator 
of  a  facility  with  a  design  capacity  less 
tiian  2  Long  To§s  per  Day  (LT/D)  of  H^S 
in  the  acid  gas  shall  keep,  for  the  life  of 
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the  £Kdtity,  an  analysis  demonstrating 
that  the  facility's  design  capacity  is  less 
than  2  LT/D  acid  gas.  Each  owner  or 
operator  who  elects  to  comply  with 
section  60.646(e)  shall  keep,  for  the  Ufe 
of  the  facility,  a  record  demonstrating 
that  the  faciUties  design  capacity  is  less 
than  150  LT/D  of  H2S  expressed  as 
sulfur. 

Burden  Statement:  The  hurden  for 
NSPS  subpart  KKK  includes  70  hours  to 
prepare  semiannual  reports,  and  80 
hours  to  file  and  maintain  records  of 
measurements.  The  total  burden  hours 
for  NSPS  subpart  KKK  is  31,020.  The 
burden  for  NSPS  subpart  LLL  includes 
16  hours  to  write  the  excess  emissions 
report.  Two  hours  to  implement 
activities.  30  min  to  mHintain  records  of 
stait-up,  shut-down,  and/w 
malfunction,  1.5  hours  to  racurd  (he 
required  monitoring  measurements,  and 
2  hours  for  the  capacity  data  records. 
Tlie  total  burden  hours  for  NSPS 
subpart  LLL  is  15.012.  The  total  for  both 
subparts  combined  is  46.032  horns. 

[3)  MACT  subpart  L;  National 
Emission  Standuds  for  Coke  Oven 
Batteries  (40  CFR  part  63.  subpart  L; 
EPA  ICR  No  1362.04.  OMB  Control  No. 
2060-0253;  Excites  12/31/99. 

Affected  Entities:  These  standards 
apply  to  owners  or  operators  of  by- 
product and  non-recovery  coke  oven 
batt«ies.  whether  existing,  new. 
reconstructed,  rebuilt  or  restarted.  It 
also  applies  to  all  batteries  using  the 
conventional  by-product  recovery,  the 
nonrecovery  process,  or  any  new 
recovery  process.  Applicability  dates 
vary  depending  on  die  emission 
limitation  the  afiiected  facility  is  subject 
to. 

Abstract:  The  National  Emissions 
Standards  for  Coke  Oven  Batteries  were 
proposed  on  December  4, 1992  and 
promulgated  on  October  27, 1993. 
Under  this  rule,  all  existing  batteries 
must  choose  a  compliance  track.  Three 
compliance  approaches  are  available 
under  the  rule:  the  "MACT  (Maximum 
Achievable  Control  Technology)  track," 
the  "LAER  (Lowest  Achievable 
Emission  Rate)  extension  track."  and 
straddling  both  tracks  (until  January  1, 
1998). 

Owners  or  operators  of  coke  oven 
batteries,  whedier  existing,  new, 
reconstructed,  rebuilt  or  restarted,  are 
required  to  comply  with  the  following 
monitoring,  recordkeeping  and 
reporting  requirements.  Monitoring 
requirements  include:  daily  monitoring 
of  coke  oven  batteries  by  a  certified 
observer  for  each  emission  point  and 
calculate  the  30-run  rolling  average; 
daily  performance  tests  for  each  coke 
oven  battery  are  needed  to  determine 
compliance  with  the  visible  emission 


limitations  for  coke  oven  doers,  topside 
port  lids,  ofitake  systems,  and  charging 
operations;  monitoring  of  pollution 
control  equipment  operation  and 
maintenance  (e.g..  flare  system);  and 
daily  inspection  of  the  collecting  main 
for  leaks  according  to  Method  303.  The 
recordkeeping  requirements  include: 
maintain  records  of  the  startup, 
shutdown,  or  malfunction  plan 
developed  imder  section  63.310; 
maintain  records  of  the  coke  oven 
emission  control  work  practic^  plan 
developed  imder  section  63.305; 
maintain  records  of  maintenance  and 
inspection  on  leaks  for  by-product  coke 
oven  batteries;  maintain  records  of  daily 
operating  parameters  and  design 
characteristics  for  nonrecovery  coke 
oven  batteries;  maintain  records  of 
bypass/bleeder  slack  flare  system  or  an 
approved  alternative  control  device;  and 
maintain  records  onsite  for  at  least  a 
year.  Thereafter  records  must  be 
accessible  within  three  working  days 
upon  the  Administrator's  request.  'The 
reporting  requirements  include:  submit 
one-time  notifications  to  elect  a 
compliance  track  and  to  certify  initial 
compliance;  if  applicable,  respondents 
also  would  submit  one-time 
notifications  or  requests  for  constructing 
a  new.  brownfield,  or  padup  rebuild  by- 
product coke  oven  battery  using  a  new 
recovery  technology;  restarting  a  cold- 
idle  battery  shutdown  prior  to 
November  15, 1990;  obtaining  an 
exemption  from  control  requirements 
for  bypass/bleeder  stacks  by  committing 
to  permanent  closiue  of  a  battery  or 
using  an  equivalent  alternative  control 
system  for  the  stacks;  and  obtaining  an 
alternative  standard  for  coke  oven  doors 
on  a  battery  equipped  with  a  shed;  if  a 
malfunction  occurred,  respondents  must 
notify  the  enforcement  agency  and 
follow  up  with  a  written  r^ort.  A  report 
also  would  be  required  if  coke  oven  gas 
were  vented  through  a  bypass/bleeder 
stack  and  not  flared  as  required  under 
the  rule;  report  for  the  venting  of  coke 
oven  gas  other  than  through  a  flare 
system;  and  submit  semiannual 
compliance  certifications. 

All  reports  are  sent  to  the  delegated 
State  or  local  authority.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office.  Notifications  are  used 
to  inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  The  reviewing 
authority  may  then  inspect  the  soiuce  to 
check  if  the  pollution  control  devices 
are  properly  installed  and  operated. 

Based  on  recorded  and  reported 
information.  EPA  and  states  can  identify 
compliance  problems  and  what  records 
or  processes  should  be  inspected  at  the 


plant.  The  records  the  plant  maintains 
help  indicate  whether  plants  are  in 
compliance  with  the  standard,  reveal 
misunderstanding  about  how  the 
standard  is  to  be  implemented,  and 
indicate  to  EPA  whether  plant 
personnel  are  operating  and  maintaining 
their  process  equipment  properly. 
Specifically,  the  information  and  data 
will  be  used  by  EPA  and  states  to: 
identify  batteries  subject  to  the 
standards;  ensure  that  MACT  and  LAER 
are  properly  applied;  and  ensure  that 
daily  monitoring  and  work  practice 
requirements  are  implemented  as 
required.  Effective  enforcement  of  the 
standard  is  particularly  necessary  in 
light  of  the  hazardous  nature  of  coke 
oven  emissions. 

Reporting  and  recordkeeping 
requirements  on  the  part  of  the 
respondent  are  mandatory  under 
sections  112  and  114  of  the  Clean  Air 
Act  as  amended.  All  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40.  Chapter  1. 
part  2.  subpart  B — Confidentiality  of 
Business  Information  (See  40  CFR  part 
2;  41  FR  36902.  September  1. 1976; 
amended  by  43  FR  39999.  September  8, 
1978;  43  FR  42251.  September  28. 1978; 
44  FR  17674.  March  23. 1979). 

Burden  Statement:  In  the  previously 
approved  ICR,  the  recordkeeping  and 
reporting  burden  were  estimated  to 
average  $10,740  total  annual  hours  and 
306.9  hours  per  respondent  per  year. 
The  total  annual  cost  for  recordkeeping 
and  reporting  was  estimated  to  average 
$365,626  based  on  35  respondents,  l^e 
estimated  opesation  and  maintenance 
cost  dociunented  was  $2,364,954  due  to 
the  total  burden  hours  associated  with 
monitoring  requirements  (i.e.,  69,469 
hoius).  The  biutlen  has  been  caloilated 
on  the  basis  of  estimated  hourly  rates  as 
follows:  technical  $35.  management 
$51.  and  clerical  $16.  There  were  no 
capital  and  start-up  cost  since  no  new 
sources  were  expected  over  the  next 
three  years.  The  total  average  annual 
burden  to  industry  over  the  next  three 
years  of  the  ICR  is  estimated  to  be 
$2,730,580. 

Several  genetal  assumptions  were 
made  for  both  by-product  batteries  and 
nonrecovery  batteries  in  calculating  the 
respondent  burden  associated  with  this 
regulation,  as  described  below.  Owners 
or  operators  of  by-product  batteries  are 
required  to  have  daily  performance  tests 
for  each  emission  point  on  each  battery 
conducted  by  a  certified  observer 
provided  by  the  state.  Therefore, 
respondent  will  reimburse  the  state 
through  permit  fees  for  all  costs 
associated  with  daily  inspections  using 
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I  fonnula  provided  in  the  standard, 
ber  indirect  costs  attributable  to 
r  ekpondents  would  include  the  cost  of 
c  l^server  certification.  It  was  assumed  in 
i  analysis  that  of  the  34  by-product 
overy  plants  only  10%  would  be 

1  to  implement  the  work  practice 
cedures,  specified  in  the  work 
_  actice  plan,  which  is  require 
f^Uowing  the  second  independent 
e^ceedance  of  an  applicable  visible 
ission  limitation  for  an  emission 
[^int.  It  was  also  assumed  in  the 
lysis  that  10%  of  the  34  by-jmiduct 
ats  would  experience  a  venting 
mde  where  emissions  are  released 
Dugh  bjrpass/bleeder  stacks  without 
'  Qg  and,  therefore,  require  to  submit 
kotification  and  written  report  to  EPA. 
!  noittecoverj'  plants  arc  not  required 
>  a  certified  observer  to  monitor  die 
1  pressure  to  control  emissions  from 
ke  oven  doors.  However,  nonrecovery 
Qts  are  subject  to  woA  practices  for 
;  operations  for  which  they  need 
I  records. 

Dther  specific  assumptions  made  in 
culating  the  burden  estimate  analysis 
Jude:  (1)  One  plant  per  year  will 
sli  )mit  a  notification  for  construction  or 
r^tonstruction,  use  of  new  recovery 
technology,  and  startup  of  cold-idle 
batteries;  (2)  the  enforcement  agency 
1  receive  requests  for  an  alternative 
31  standard;  (3)  1  plant  would 

aanently  close  batteries  and  would 
>jrequired  to  submit  a  notification;  (4) 
ilant  will  submit  a  compliance 
tification,  all  existing  plants  have 
alklaady  submitted  by  the  required  date 
initial  compliance  certifications;  (5)  all 
plants  will  submit  semiannual 
cb^pliance  certifications;  (6)  20%  of  the 
35  {existing  plants  had  initially  selected 
to|  Comply  with  the  LAER  extension 
compliance  track  or  to  straddle  both  the 
MACT  and  LAER  compliance  track,  and 
w|:iuld  have  to  submit  by  January  1998 
a  i]|otification  on  whether  they  want  to 
cpittinue  this  extension  track  until  the 

3d  of  the  allowable  period  or  comply 
til  the  1995  MACT  limits  and  residual 
k  standards;  (7)  no  requests  for  an 
alternative  control  system  would  be 
amitted  to  the  enforcement  agency; 
i  (8)  2  of  the  35  existing  plants  may 
exj^erience  malfunction  and,  therefore 
ar^  required  to  submit  a  notification  and 
a  y  tfritten  report  to  the  enforcement 
agEQcy. 

:  ated:  August  6, 1999. 

GigUeUo, 

At  t  \ng  Director,  Manufacturing  Energy,  and 
TV  I  nsportation  Division. 

[  Doc.  99-21167  Filed  8-13-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-64t8-4] 

Public  Water  System  Superviaion 
Program  Revlaion  Ibr  ttie  State  of 
South  Datola 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  Public  notice  is  hweby  given 
in  accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 
Act  as  amended,  42  U.S.C.  300g-2,  and 
40  CFR  part  142.  subpart  B-Primary 
Enforcement  Responsibility,  that  the 
State  of  South  Ds^ta  has  revised  its 
Public  Water  System  Supervision 
(PWSS)  Primacy  Program.  South 
Dakota's  PWSS  program,  administered 
by  the  Drinking  Water  Program  of  the 
South  Dakota  Department  of 
Environment  and  Natural  Resources 
(DENR),  has  adopted  regulations  for 
lead  and  copper  in  drinking  water  that 
correspond  to  the  National  Primary 
Drinking  Water  Regulations  (NPDWR)  in 
40  CFR  part  141,  subpart  I  (56  FR 
26460-26564,  June  7,  1991).  The 
Environmental  Protection  Agency  (EPA) 
has  completed  its  review  of  South 
Dakota's  primacy  revisions  and  has 
determined  that  they  are  no  less 
stringent  than  the  NPDWRs.  EPA 
therefore  proposes  to  approve  South 
Dakota's  primacy  revisions  for  the  Lead 
and  Copper  Rule.  Today's  approval 
action  does  not  extend  to  public  water 
systems  in  Indian  Coimtry  as  that  term 
is  defined  in  18  U.S.C.  1151.  Please  see 
Indian  Country  section. 

DATES:  Any  interested  parties  are 
invited  to  submit  written  comments  on 
this  determination,  and  may  request  a 
public  hearing  on  or  before  September 
15, 1999.  If  a  public  hearing  is  requested 
and  granted,  this  determination  shall 
not  become  effective  imtil  such  time 
following  the  hearing  that  the  Regional 
Administrator  issues  an  order  affirming 
or  rescinding  this  action. 

ADDRESSES:  Written  comments  and 
requests  for  a  public  hearing  should  be 
addressed  to:  William  P.  Yellowtail, 
Regional  Administrator,  c/o  Linda 
Himmelbauer  (8P-W-MS),  U.S. 
Environmental  Protection  Agency, 
Region  Vm,  999  18th  Sti«et,  Suite  500, 
Denver,  CO  80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Himmelbauer,  Municipal  Systems 
Unit.  EPA  Region  8  (8P-W-MS),  999 
18th  Street.  Suite  500,  Denver,  Colorado 
80202-2466  telephone  303-312-6263. 


SUPPLEMBfTARY  MFORMATION: 

Frivolous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  is  made  within  thirty  (30)  days 
alter  this  dociunent,  a  public  hearing 
will  be  held. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  A^ninistrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  the  responsible  official  of 
the  organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  die  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  die  State  of  South  Dakota. 
A  notice  will  also  be  sent  to  the 
person(s)  requesting  the  hearing  as  well 
as  to  the  State  of  South  Dakota.  The 
hearing  notice  will  include  a  statement 
of  purpose,  information  regarding  time 
and  location,  and  the  address  and 
telephone  niunber  where  interested 
persons  may  obtain  further  information. 
A  final  determination  will  be  made 
upon  review  of  the  hearing  record. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
the  Regional  Administrator  does  not 
elect  to  hold  a  hearing  on  his  own 
motion,  EPA  will  publish  a  final  on  the 
primacy  revision.  Please  bring  this 
notice  to  the  attention  of  any  persons 
known  by  you  to  have  an  interest  in  this 
determination. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  at  the  following  locations:  (1) 
U.S.  EPA  Region  Vffl,  Municipal 
Systems  Unit,  999  18th  Street  (4th 
floor),  Denver,  Colorado  80202-2466;  (2) 
South  Dakota  Department  of 
Environment  and  Natiual  Resources, 
Drinking  Water  Program,  523  East 
Capital  Avenue,  Pierre,  South  Dakota 
57501. 

Indian  Country 

EPA  has  been  consulting  with  the 
affected  Tribes  and  has  had  discussions 
with  the  State  regarding  the  extent  of 
Indian  country  in  South  Dakota.  Based 
on  these  discussions,  we  propose  the 
following  language.  Recognizing  that  the 
affected  parties  may  have  differing 
opinions,  we  invite  comment  from  the 
Tribes,  the  State  and  others. 
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EPA's  decision  to  approve  this 
primacy  revision  for  the  South  Dakota 
PWSS  Program  does  not  include  any 
land  that  is,  or  becomes  after  the  date  of 
this  authorization,  "Indian  country,"  as 
dc£ned  in  18  U.S.C.  1151,  including: 

1.  Land  within  formal  Indian 

reservations  located  within  or 
abutting  the  State  of  South  Dakota, 
including  the: 

a.  Cheyenne  River  Indian  Reservation, 

b.  Crow  Creek  Indian  Reservation, 

c.  Fluidraau  Indian  Reservation, 

d.  Lower  Brule  Indian  Reservation, 

e.  Pine  Ridee  Indian  Reservation, 

f.  Rosebud  uidian  Reservation, 

B.  Standing  Rock  Indian  Reservation, 
h.  Yankton  Indian  Reservation. 

2.  Any  land  held  in  trust  by  the  United 

States  for  an  Indian  tribe, 

3.  Any  other  land,  whether  on  or  off  a 

reservation,  that  qualifies  as  Indian 

country. 
Moreover,  in  the  context  of  these 
principles,  a  more  detailed  discussion 
for  three  resravations  folloMrs. 

Rosebud  Sioux  Reservation 

In  the  September  16, 1996,  FR  notice, 
EPA  noted  that  the  U.S.  Supreme  Court 
in  Rosebud  Sioux  Tribe  v.  Kneip,  430 
U.S.  584  (1977),  determined  that  three 
Congressional  acts  diminished  the 
Rosebud  Sioux  Reservation  and  that  it 
no  longw  includes  Gregory,  Tripp. 
Lyman  and  MeUette  Coimties. 
Accc«dingly,  EPA  proposes  to  approve 
the  primacy  revision  for  the  South 
Dakota  PWSS  program  for  all  land  in 
Ckegory,  Tripp,  Lyman  and  Mellette 
Counties  that  was  formerly  within  the 
1889  Rosebud  Sioux  Reservation 
boundaries  and  does  not  otherwise 
qualify  as  Indian  country  under  18 
U.S.C.  1151.  This  proposed  approval 
does  not  include  any  trust  or  other  land 
in  Gregory,  Tripp,  Lyman  and  Mellette 
Counties  that  qvnlifies  as  Indian 
country. 

Lake  Traverse  (Sisseton-Wahpeton) 
ResNvadon 

In  the  September  16. 1996,  FR  notice, 
EPA  noted  that  die  U.S.  Supreme  Court 
in  DeCoteau  v.  District  County  Court, 
420  U.S.  425  (1975).  determined  that  an 
Act  of  Congress  disestablished  the  Lake 
Traverse  (Sisseton-Wahpeton) 
Reservation.  Therefore.  EPA  proposes  to 
approve  the  South  Dakota  PWSS 
program  for  all  land  that  was  formerly 
within  the  1867  Lake  Traverse 
Reservation  boundaries  and  does  not 
otherwise  qualify  as  Indian  country 
\mder  18  U.S.C  1151.  This  proposed 
approval  does  not  include  any  trust  or 
other  land  writhin  the  former  Lake 
Traverse  Reservation  that  qualifies  as 
Indian  country. 


yionlctan  Sioux  Reservation 

The  U.S.  Supreme  Court's  ruling  in 
South  Dakota  v.  yiojiJcton — Sioux  Tribe, 
522  U.S.  329  (1998).  found  that  the 
Yankton  Sioux  Reservation  has  been 
diminished  by  the  imallotted,  "ceded" 
lands,  that  is,  those  lands  that  were  not 
allotted  to  Tribal  members  and  that 
were  sold  by  the  Yankton  Sioux  Tribe 
to  the  United  States  pursuant  to  an 
Agreement  executed  in  1892  and 
ratified  by  the  United  States  Congress  in 
1894.  Accordingly,  EPA  proposes  to 
approve  the  South  Dakota  PWSS 
program  for  unallotted,  ceded  lands  that 
were  ceded  as  a  result  of  the  Act  of 
1894,  28  Stat.  286  and  do  not  otherwise 
quJEilify  as  Indian  country  imder  18 
U.S.C.  1151.  This  prop<Med  approval 
does  not  include  any  trust  or  other  land 
within  the  original  boimdaries  of  the 
Yankton  Sioux  Reservation  that 
qualifies  as  Indian  coimtry  under  18 
U.S.C.  1151.  EPA  acknowledges  that 
there  may  be  further  interpretation  of 
land  status  by  the  final  federal  coiut 
decision  in  Yankton  Sioux  Tribe  v. 
Gaffey,  Nos.  98-3893,  3894,  3986,  3900. 
If  hidian  country  status  changes  as  a 
result  of  Gaffey ,  EPA  will  act  to  modify 
this  authcHization  as  appropriate. 

Dated:  August  4, 1999. 
lack  W.  McGraw. 

Acting  Regional  AdntimstTator.  Region  8. 
(FR  Doc.  99-21006  Filed  8-13-99;  8:45  am] 
BNJJNQCOOE 


ENVIRONMEKTAL  PROTECTION 
AGENCY 

[FRL-6417-7] 

U^  Mexico  Border  Grants;  Requeet 
for  Propoeele 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


f:  The  U.S.  Environmental 
Protection  Agency  is  requesting  grant 
proposals  from  U.S.  nongovernment 
organizations,  mtmicipalities.  federally 
recognized  tribes,  communities,  highw 
education  facilities,  and  schools  for 
projects  within  the  U.S.-Mexico  Border 
region,  that  area  within  100  km  on 
either  side  of  the  inland  and  maritime 
U.S.-Meadco  border  as  defined  in  the  La 
Paz  Agreemmt  (1983). 
DATES:  The  original  proposal  plus  one 
(1)  copy  must  be  mailed  to  the 
appropriate  regional  contact  (see  below) 
for  the  state  in  wdiich  the  project  will 
occur  no  later  than  October  22. 1999. 
Proposals  received  after  that  date  will 
not  be  considered  for  funding.  EPA 
expects  to  announce  grant  awards  in 


January  2000.  Applicants  should 
anticipate  project  start  dates  no  earlier 
than  March  1,  2000.  Grants  will  be 
managed  separately  by  EPA  staff  in 
Region  6  and  Region  9. 
ADDRESSES:  Grant  Applications  should 
be  submitted  to:  Region  6  (TX,  NM): 
Gina  Weber,  U.S.-Mexico  Border 
Coordinator  (6WQ-D);  U.S. 
Environmental  Protection  Agency. 
Region  6;  1445  Ross  Avenue,  Suite 
1200,  Dallas,  TX  75202-2733; 
Telephone:  214-665-8188;  Email: 
weber.gina@epa.gov. 

Region  9  (CA.  AZ):  Wendy  Laird- 
Benner,  U.S.-Mexico  Border  Coordinator 
(WTR4);  U.S.  Environmental  Protection 
Agency,  Region  9;  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901; 
Telephone:  415-744-1168;  Email:  laird- 
benner.wendyOepa.gov. 

Additional  copies  of  this  grant 
application  can  also  be  obtained 
through  the  EPA  Border  Liaison  Offices 
located  in  El  Paso  (915-533-7273)  or 
San  Diego  (619-235-4765).  Or  call  1- 
800-334-0741. 

FOR  FURTHER  mFORMATION  CONTACT: 
Region  6  (TX,  NM):  Gina  Weber,  U.S.- 
Mexico Border  Coordinator  (6WQ-D); 
Telephone:  214-665-8188;  Email: 
weber.gina9epa.gov 

Region  9  (CA,  AZ):  Wendy  Laird- 
Benner,  U.S.-Mexico  Border  Coordinator 
(WTR4);  Telephone:  415-744-1168; 
Email:  laird-benner.wendydepa.gov. 
SUPPLEMENTARY  MFORMATION: 

Introduction 

This  is  a  regionally  managed  grants 
program  whose  goals  and  objectives 
directly  relate  to  and  are  linked  with  the 
Border  XXI  Program.  Successful  grant 
applications  wiU  meet  objectives  of  the 
Border  XXI  Program  as  outlined  in  the 
U.S.-Mexico  Bordm  XXI  Program 
Framework  Documoit  and/or  the 
annual  Implementation  Plans  (1996, 
1997-1998, 1998).  The  mission  of  the 
Border  XXI  Program  is  to  protect  public 
health  and  natural  resources,  and 
encourage  sustainable  development 
along  the  U.S.-Meodco  border.  For 
purposes  of  this  grants  program, 
sustainable  development  is  defined  as 
"conservation  oriented  social  and 
economic  development  that  emphasizes 
the  protection  and  sustainable  use  of 
resources,  while  addressing  both  current 
and  foture  needs,  and  present  and 
fiiture  impacts  of  human  actions  as 
defined  in  the  Border  XXI 
environmental  program  developed  by 
U.S.  and  Mexican  authorities'  (for 
further  information  see  the  Border 
Environmental  Coopwation 
Commission  Project  Certification 
Criteria).  This  definition  is  based  on  the 
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in  t  imationally  accepted  sustainable 
detelopment  definition  fi-om  the  Rio 
Do^laration  on  Environment  and 
D^  f  relopment:  development  that  meets 
th  i  needs  of  the  present  without 
CG|tiipromising  the  ability  of  future 
geberations  to  meet  their  ow^  needs. 

A  total  of  $250,000  will  be  awarded 
forken  (10)  grants  not  to  exceed  $25,000 
eacn.  Each  Region  expects  to  award  five 
(51  grants.  The  project  period  is  for  one 
(11  vear  upon  award  of  the  grant.  US 
EFJi^  Region  6  and  Region  9  will  jointly 
m^iiage  the  U.S.-Mexico  Border  Grants 

atities  receiving  grants  under  this 
mi  are  required  to  contribute  a 
aiun  5%  matching  share  (in  dollars 
n-kind  goods/services).  The  U.S.- 
M4iico  Border  Grants  Program  strongly 
en^urages  partnering  with  commimity 
m^Qibers,  business,  and  government 
agdticies  to  work  cooperatively  to 
identify  and  develop  innovative, 
effective  and  efficient  projects. 


Ability 

pplicants  who  are  eligible  to  receive 
th€»  grants  include,  but  are  not  limited 
to,  ttne  following:  U.S.  coimty  and  city 
governments,  U.S.  cotmcils  of 
government,  U.S.  hidian  tribes,  U.S. 
no^ovemment  organizations,  and  U.S. 
schools  and  imiversities.  Special 
consideration  will  be  given  to  U.S. 
coiuities,  schools,  community  colleges, 
anq  baongovemment  organizations  who 
me^  the  above  criteria  and  submit  a 
jlete  proposal  by  the  stated 
line. 

I  awards  will  be  granted  for  the 
base  of  equipment  for  projects  or 
for  ijtaintaining  existing  equipment. 

applicants  must  identify  the 
envi^nmental  statute  the  project  will 
adcuBSS.  Projects  must  iiall  within  one  of 
thelbelow  environmental  statutes: 

"lean  Water  Act.  Section  104(b)(3): 
conduct  and  promote  research 
inveftigations,  experiments,  training, 
deo^Onstrations,  surveys,  and  studies 
relating  to  the  causes,  efCects,  extent, 
prevention,  reduction,  and  elimination 
of  vr4ter  pollution. 

b|^£B  Drinking  Water  Act,  Section 
144ab)(3):  develop,  expand,  or  carry 
out  pi  program  (that  may  combine 
trai]i|ng,  education,  and  employment) 
for  iH^cupations  relating  to  the  public 
health  aspects  of  providing  safe 
drinikin^  water. 

c.  i  $obd  Waste  Disposal  Act,  Section 
80011a):  conduct  and  promote  the 
coomtination  of  research,  investigations, 
experiments,  training,  demonstrations, 
suiv^s,  public  education  programs  and 
stu(ii  »s  relating  to  solid  waste. 

dJi  Ilean  Air  Act.  Section  103(b)(3): 
com  1  ict  and  promote  the  coordination 


and  acceleration  of  research, 
investigations,  experiments, 
demonstrations,  surveys,  and  studies 
relating  to  the  causes,  effects  (including 
health  and  welfare  effects),  extent, 
prevention,  and  control  of  air  pollution. 

e.  Toxic  Substances  Control  Act, 
Section  10(a):  conduct  research, 
development  of  monitoring  activities  on 
toxic  substances. 

f.  Comprehensive  Environmental 
Response  and  Sanctuaries  Act,  Section 
311(a):  conduct  basic  research  and 
training  related  to  the  detection, 
assessment,  and  evaluation  of  the  risks 
and  human  effects  of  exposure  to 
hazardous  substances. 

Applications 

The  original  and  one  (1)  copy  of  the 
project  proposal  must  be  sent  to  the 
regional  contact  listed  below  for  the 
state  in  which  the  project  will  take 
place.  Proposals  are  limited  to  one  (1) 
cover  page  and  a  five  (5)  page,  double 
spaced  narrative  of  the  proposed 
project.  Proposals  must  include  the 
following: 

(1)  Cover  Sheet  (not  to  exceed  one 
page)  that  must  include: 

(a)  Project  title; 

(b)  Applicant's  name,  address,  phone 
niunber  and  organization  type  (i.e. 
community  college,  nongovernment 
organization,  tribe); 

(c)  A  list  identif^g  project  staff; 

(d)  A  list  of  entities  or  oiganizations 
that  will  be  providing  matdiing  funds  to 
the  project  and  their  organization  type; 
and 

(e)  Environmental  statute  that  the 
project  will  address  (see  Eligibility 
above). 

(2)  Narrative  (not  to  exceed  five  pages, 
double  spaced)  that  must  include: 

(a)  Project  goals; 

(b)  Workplan; 

(c)  Proposed  schedule  for  the 
workplan; 

(d)  Anticipated  results,  measures  of 
success,  and  "where  possible — 
anticipated  environmental 
improvements  as  a  direct  result  of 
project  implementation; 

(e)  Budget  (i.e.,  salaries,  supplies, 
travel,  consultants,  other  direct  costs, 
and  overhead);  and 

(f)  Plan  for  evaluating  the  success  of 
theproject. 

Tne{)roposal  must  also  include  letters 
of  commitment  from  all  contributing 
partners  matching  fimds  to  the  project. 
These  letters  must  specify  the  nature  of 
the  match  (whether  it  is  in-kind  services 
or  cash)  and  the  estimated  dollar  value 
of  the  match.  These  attachments  will 
not  be  coimted  in  the  five  (5)  page 
narrative  limit.  Any  other  attachments 
or  enclosures  will  not  be  considered  as 
part  of  the  proposal. 


Final  Report 

Upon  completion  of  the  project,  one- 
(1)  final  report  will  be  required  which 
includes  the  following  information:  (a) 
description  of  project  resxUts.  incl'iding 
an  evaluation  of  overall  projf  1 1 
performance  and  any  environnipntal 
improvements  directly  resulting  from 
,  j)roject  implementation,  and  (b) 
financial  report.  Grants  are  subject  to 
audit. 

Criteria 

EPA  will  use  the  following  evaluation 
criteria  in  reviewing  proposals 
(weighting  of  each  criterion  is  indicated 
in  parentheses): 

•  The  application  presents  a  clear 
description  of  a  U.S.-Mexico  border 
transboimdary  issue  or  concern  (20 
points); 

•  The  application  identifies  realistic 
goals  in  addressing  objectives  and 
priorities  as  outlined  in  the  U.S.-Mexico 
Border  XXI  Program  Framework 
Document  and/or  annual 
Implementation  Plans  (20  points); 

•  The  proposed  project  focuses  on 
sustainable  development,  practices  and 
improvements  in  the  following  areas: 
environmental  health,  risk  reduction, 
hazardous  and  solid  waste  reduction, 
recycling,  and  water  conservation  at  the 
local  and/or  regional  level,  defined 
above  (20  points); 

•  The  proposal  outlines  how  the 
applicant  will  measure  improvements  in 
one  or  more  of  the  above  mentioned 
areas  resulting  fet)m  implementation  of 
the  project  (15  points); 

•  The  application  involves  a  number 
and  variety  of  bi-national  and  U.S.- 
Mexico border  collaborators  (i.e., 
community,  nongovernment 
organizations,  Indian  tribes,  local  and 
regional  governments,  schools,  and 
imiversities)  (15  points); 

•  Project  funding  will  be  utilized  as 
seed  money,  supporting  innovative 
projects  that  would  empower 
communities  to  take  an  integral  role  in 
protectiag  their  environment  (10 
points). 

No  awards  will  be  granted  for  the 
purchase  of  equipment  for  projects  (w 
for  maintaining  existing  equipment. 

Dated:  August  10, 1999. 
AlanD.  Hecht, 

Principal  Depu  ty  Assistant  A  dministrator, 
Office  of  International  Activities. 
[FR  Doc.  99-21168  Filed  8-13-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-e422-4] 

NoUm  Of  Meeting  Of  the  EPA'e 
CtiHdren'e  HeeHh  Protection  Advtoory 
ConmltleeCCHPAC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUmiARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  notice  is  hereby 
given  that  the  next  meeting  of  the 
Children's  Health  Protection  Advisory 
Committee  (CHPAC)  will  be  held 
SeptembOT  14-16, 1999,  at  the  Baltimore 
Hilton,  20  West  Baltimore  Street, 
Baltimore,  MD  21201.  The^CHPAC  was 
created  to  advise  the  Environmental 
Protection  Agency  in  the  development 
of  regulations,  guidance  and  policies  to 
address  childroi's  environmental 
health. 

DATES:  Tuesday.  September  14, 1999, 
Work  Group  meetings  only;  plenary 
sessions  Wednesday,  September  15  and 
Thursday,  September  16, 1999. 

ADDRESS:  Baltimore  Hilton  Hotel,  20 
West  Baltimore  Street,  Baltimore.  MD 
21201;  410-539-6400. 

AGENDA  ITEMS:  The  meetings  of  the 
CHPAC  are  open  to  the  public.  The 
Science  and  Research  VtoA  Group,  the 
Economics  Work  Group  and  the 
Regulatory  Process  Work  Group  will 
meet  from  10:00  a.m.  to  5:00  p.m.  on 
Tuesday.  September  14, 1999.  The 
Outreach  and  Communications  Work 
Group  Mrill  meet  on  Thursday, 
September  16, 1999,  from  11:30  a.m.  to 
3:30  p.m. 

The  plenary  session  will  begin  on 
Wednesday,  September  15  from  9:00 
a.m.  to  6:00  p.m.  and  Thursday, 
September  16,  from  9:00  a.m.  to  11:30 
a.m.  The  plenary  session  will  open  with 
introductions  and  a  review  of  the 
agenda  and  objectives  for  the  meeting. 
Agenda  items  include  discussion  of 
economics  questions  and 
recommendations  and  reports  from  the 
other  Work  Groups.  There  will  be  a 
public  comment  period  on  Wednesday, 
September  IS,  1999,  from  5:30  p.m.  to 
6:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Paula  R.  Goode,  Office  of 
Children's  Health  Protection.  USEPA, 
MC  1107, 401  M  Street.  SW. 
Washington.  D.C.  20460,  (202)  260- 
7778,  goode.paula@epa.gov. 


Dated:  August  10, 1999. 
E.  Ramona  Trovato, 

Director,  Office  of  Children 's  Health 

Protection. 

(FR  Doc.  99-21169  Filed  8-13-99;  8:45  am] 
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OFFICE  OF  SaENCE  AND 
TECHNOLOGY  POLICY 

CeH  for  leeuee  Pepera  on  Federal 
Policy  in  Support  of  e  Netlonel 
Innovation  Syetem 

agency:  Office  of  Science  and 

Technology  Policy. 

ACTION:  Notice— Call  for  Issues  Papers. 

SUMMARY:  The  Committee  on 
Technology  (CT)  of  the  National  Science 
and  Technology  Council  (NSTC)  is 
seeking  to  develop  and  implement  an 
action  plan  for  Federal  policy  and 
regulatory  reform  that  will  enhance 
innovation.  While  numerous  reviews 
and  articles  have  been  appeared  in 
recent  years  about  the  innovation 
process  and  the  Federal  government's 
role,  this  will  be  the  first  attempt  to 
develop  a  specific  national  reform 
program  for  Federal  support  of 
innovation  and  establish  priorities  for 
Federal  action. 

As  a  first  step,  the  CT  is  soliciting  via 
this  annoimcement  input  from  industry, 
academia,  non-profits,  and  state,  local 
and  Federal  government  on 
opportimities  for  Federal  policy  and 
regulatory  reforms  that  will  enhance  our 
national  innovation  system.  The  CT  is 
inviting  submissions  in  the  form  of 
"issues  papers"  that  identify  top 
priorities  and  outline  ideas  for 
reforming  Federal  support  of 
innovation. 

Authority:  National  Science  and 
Technology  Policy,  Organization,  and 
Priorities  Act  of  1976  (Public  Law  94-282). 

DATES:  Deadline  for  issues  paper 
submissions  is  September  17, 1999. 
ADDRESSES:  We  urge  you  to  submit  your 
papers  electronically  (in  Microsoft  Word 
or  Word  Perfect  formats)  to 
infonnation@ostp.eop.gov.  Please 
include  PRIORITIES  FOR  FEDERAL 
INNOVATION  REFORM  in  your  subject 
line.  The  Title  Page  of  the  issues  paper 
should  also  be  clearly  marked 
PRIORITIES  FOR  FEDERAL 
INNOVATION  REFORM  and  include 
the  following  information:  Submitting 
Organization,  Contributing 
Organizations,  Contact  Name,  Address, 
telephone,  fax  niunber  and  e-mail 
address. 

Alternately,  you  may  submit 
hardcopies  (3  copies  please)  to:  National 


Science  and  Technology  Cotmcil, 
Committee  on  Technology,  Old 
Executive  Office  Building,  Room  423, 
Washington,  DC  20502. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  send  your  inquiries  to  the 
Attention  oj  the  NSTC  Committee  on 
Technology  at 

informationdostp.eop.gov  or  fax  to  202- 
456-6023. 

SUPPLEMENTARY  INFORMATION:  The 
detailed  Call  for  Issues  Papers  is 
available  on  the  OSTP  website  under 
the  "What's  New"  section,  (http:// 
www.whitehouse.gov/WH/EOP/OSTP/ 
html/OSTP_Homff.html.)  The  call  can 
be  directly  accessed  at  http:// 
www.whitehouse.gov/WH/EOP/OSTP/ 

html/998_5 2.htinl.  You  may  also 

obtain  a  copy  of  the  Call  for  Issues 
Papers  by  frixing  a  request  to  the  NSTC 
Council  on  Technology  at  202-456- 
6023. 

Dated:  August  10, 1999. 
BailMu-a  Ann  Ferguson. 

Administrative  Officer,  Office  of  Science  and 
Technology  Policy. 

tPR  Doc.  99-21104  Filed  8-13-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

PA  99-1  SIC] 

Uet  of  intemaUonei  Routee  That 
Satlefy  Criteria  for  Relief  From  tite 
International  Settlements  PoHey  and 
Aseociated  HIing  Requirements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Public  Notice. 

SUMMARY:  This  document  contains  a  list 
of  international  routes  that  satisfy 
criteria  for  relief  from  the  International 
Settlements  Policy  (ISP)  and  associated 
filing  requirements.  This  list  contains 
countries  that  currently  meet  the 
standard  adopted  in  the  Commission's 
International  Settlement  Rates 
proceeding,  IB  Docket  No.  96-261.  With 
this  action,  the  Commission  provides 
carriers  with  a  list  to  determine  which 
countries  are  exempt  from  the  ISP 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Choi  or  Jackie  Ruff,  Attorney-Advisors, 
Telecommunications  Division, 
International  Bureau,  (202)  418-1470. 
SUPPLEMENTARY  INFORMATION: 

The  Commission  announced  today 
the  international  routes  that  qualify  for 
relief  from  the  international  settlements 
policy  and  associated  filing 
requirements.  In  1998  Biennial 


R^^atory  Review:  Reform  of  the 
International  Settlements  Policy.  IB 
Docket  No.  98-148,  CC  Docket  90-337 
(Pftase  n),  IB  Docket  95-22,  Report  and 
Otfler  and  Order  on  Reconsideration, 
F(±  99-73  (rel.  May  6. 1999)  (ISP 
R^nn  Order).  (64  FR  34734,  June  29, 
1^9),  the  Comqiission  modified  its 
international  settlements  policy  to  no 
longer  apply  to  arrangements  for  the 
exidhange  of  international  traffic  on 
roiites  where  U.S.  carriers  are  able  to 
ite  at  least  50  percent  of  U.S.- 
traffic  at  rates  that  are  at  least  25 
»nt  below  the  benchmark  settlement 
adopted  for  that  country  in 
In^itmational  Settlement  Rates.  IB 
Ddiket  96-261,  Report  and  Order,.  12 
FC}(p  Red  19,806.  62  FR  45758  (August 
,1997).  TTie  coimtries  that  currently 
m^  this  standard,  based  on 
irmation  on  file  with  the 

ission,  are  listed  below.  This  list 
ll  be  posted  on  the  International 
(au's  web  page  (www.fcc.gov/ib) 
and  will  be  updated  by  notice  in  the 
Fei^ral  Register  and  on  the  web  as  new 
co^tries  are  added  to  the  list.  A  party 
that  seeks  to  add  a  foreign  market  to  the 
list  pr  remove  a  foreign  market  from  the 
lisi  |nay  do  so  by  filing  a  Petition  for 
Dedaratory  Ruling,  along  with  the 
apbkt)pnate  supporting  docimientation. 
Seit47  CFR  43.51(g)(2)  as  amended  in 
the  tSP  Reform  Order.  These  coimtries 
are  Canada,  Denmark,  France,  Germany, 
HoTO  Kong,  Ireland,  Italy.  The 
Ne^erlands,  Norway,  Sweden,  and 
Uni^d  Kingdom. 

additional  information,  please  contact 
hoi  or  Jackie  Ruff,  Telecommunications 
lion.  International  Bureau,  (202)  418- 

Feq^al  Ck)mmunications  Commission. 

Ma|*lie  Roman  Salas, 

Secrtto/y. 

[FRJl|)oc.  99-20693  Filed  8-13-99;  8:45  am] 
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FEKRAL  EMERGENCY 
MA|^QEMENT  AGENCY 

[FE|liA-128?-OR] 

ioJi;  Amandment  No.  2  to  Notice  Of  a 
lta|0r  Disastmr  Declaration 

AG^V:  Federal  Emergency 
Ma^ement  Agency  (FEMA). 
ACTi6n:  Notice. 


RY:  This  notice  amends  the  notice 
ofaJ$iajor  disaster  for  the  State  of  Iowa, 
(FE^A-1282-DR).  dated  July  22, 1999, 
andi  plated  determinations. 
EFFf^nVE  date:  July  29,  1999. 
FORIiNJRTHER  INFORMATION  CONTACT: 
Maqge  Dale,  Response  and  Recovery 


Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa 
is  hereby  amended  to  include  Public 
Assistance  in  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22, 1999: 

Black  Hawk.  Bremer,  Butler,  Cerro  Gordo. 
Chickasaw,  Floyd.  Woodbury,  and  Worth 
Counties  for  Public  Assistance  (already 
designated  for  Individual  Assistance). 

Clayton  and  Crawford  Counties  for  Public 
Assistance. 

Fayette,  Howard,  and  Mitchell  Counties  for 
Individual  Assistance  and  Public  Assistance. 

Buchanan  Coimty  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fimd  Pn^ram;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

James  L.  Witt, 

Director. 

[FR  Doc.  99-21141  Filed  8-13-99;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1262-OR] 

Tenneaaee;  Amendment  No.  6  to 
Notice  of  a  Mi^or  Disaster  Deciaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-1262-DR).  dated 
January  19, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  August  2,  1999. 
FOR  FURTICR  INFORMATUN  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington, "DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  area  among  the 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  19, 1999: 


Franklin  County  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  hinds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public     ' 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-21140  Filed  8-13-99;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisitions  of  Shares  of  Banics  or 
Banic  iloiding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  £actors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  wrill  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
30,  1999. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Jo Anne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis. 
Minnesota  55480-0291: 

1.  Cynthia  Woychic,  trustee  of  the 
Donna  Mae  Smith  Family  Trust,  River 
Falls,  Wisconsin;  to  acquire  voting 
shares  of  First  National  Bancorp  of  River 
Falls,  River  Falls,  Wisconsin,  and 
thereby  indirectly  acquire  voting  shares 
of  First  National  Bank  of  River  Falls. 
River  Falls,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  10, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-21087  Filed  8-13-99;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

FonmrtlofM  Of .  Acquisitions  by,  and 
Mergers  of  Bank  HoMbig  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbfmking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  reqiiired  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
miist  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govnnors  not  later  than  September  9, 
1999. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth.  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Fifth  Third  Bancorp,  Cincinnati, 
Ohio:  to  merge  with  CNB  Bancshares, 
Inc.,  EvansvUle,  Indiana,  and  thereby 
indirectly  acquire  Civitas  Bank,  St. 
Joseph,  Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  10. 1999. 
Robert  deV.  Frierwn, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-21084  Filed  8-13-99;  8:45  am) 
BHJJNQ  COOE  «21»«1-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Msrgsn  of  Bank  HokOng  Coniipanlas; 
Corrsctkm 

This  notice  corrects  a  notice  (FR  Doc. 
99-19342)  published  on  pages  4112- 


41123  of  the  issue  for  Tuesday,  July  29, 
1999. 

Under  the  Federal  Reserve  Bank  of 
Boston  heading,  the  entry  for  Norway 
Bancorp,  MHC,  Norway,  Maine,  and 
Norway  Bancorp,  Inc.,  Norway,  Maine, 
is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Commimity  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Norway  Bancorp,  MHC,  Norway, 
Maine,  and  Norway  Bancorp,  Inc., 
Norway,  Maine;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  Norway  Savings 
Bank,  Norway,  Maine. 

In  connection  with  this  application, 
Norway  Bancorp,  MHC,  and  Norway 
Bancorp,  Inc.,  both  of  Norway,  Maine; 
have  also  applied  to  acquire  Financial 
Institutions  Service  Corp.,  Lewiston, 
Maine,  and  thereby  engage  in  data 
processing  activities,  pursuant  to  §§ 
225.28(b)(1),  (10),  and  (14)  of  Regulation 
Y. 

Comments  on  this  application  must 
be  received  by  August  23, 1999. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  10, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-21086  Filed  8-13-99;  8:45  am] 

BUJNO  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Propoeals  to  Engage  in 
f>ermlasibls  NonbanUng  Activities  or 
to  Acquire  Companies  tiMt  are 
Engaged  in  Permissible  Nonbanking 
ActivHiee 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govnmors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 


with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  30, 1999. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth.  Banking  Stipervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

I.  Fifth  Third  Bancorp,  Cincinnati, 
Ohio;  to  acquire  Bradford  Pointe  of 
Evansville,  L.P.,  EvansvUle,  bidiana, 
and  thereby  indirectly  acquire  Bradford 
Pointe  of  Evansville,  11,  L.P.,  Evansville, 
Indiana:  House  Investments  Prestwick 
Columbus  n,  L.P.,  Indianapolis,  Indiana; 
Housing  Partners,  Inc.,  The  Armory  L.P., 
Columbus,  Indiana;  Housing  Credit 
Partners  I,  Ltd.,  Evans/Bajaudas  Project, 
Evansville,  Indiana;  Pedcor  Investments 
1987-1,  L.P.,  Indianapolis,  Indiana; 
Shelbyville  High  Apartments,  L.P., 
Evansville,  Indiana,  and  thereby  engage 
in  permissible  community  development 
activities,  pursuant  to  §  225.28(b)(12)  of 
Regulation  Y;  IndFed  Mortgage 
Company,  Valapariso,  Indiana,  and 
thereby  engage  in  permissible 
community  development  activities  and 
related  financial  and  investment 
advisory  activities,  pursuant  to  § 
225.28(b)(12)  of  Regulation  Y;  Pinnacle 
Financial  Consultants,  Inc.,  Valapariso, 
Indiana,  and  thereby  engage  in 
permissible  financial  and  investment 
advisory  services,  piusuant  to  § 
225.28(b)(6)  of  Regulation  Y,  and  in 
permissible  agency  transactional 
services  for  customer  accounts, 
pursuant  to  §  225.28(b)(7)  of  Regiilation 
Y;  and  Citizens  Life  Assurance 
Company,  Phoenix,  Arizona,  and 
thereby  engage  in  permissible  credit 
reinsurance  activities,  pursuant  to  § 
225.28(b)(ll)(i)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  National  Bancshares  Corporation  of 
Texas,  San  Antonio,  Texas;  to  engage  de 
novo  through  its  subsidiary,  NBC 
Financial,  Inc.,  San  Antonio,  Texas,  in 
securities  brokerage  activities  and  other 
transactional  services,  pursuant  to  § 
225.28(b)(7)  of  Regulation  Y;  and  in 
underwriting  and  dealing  in  government 
obligations  and  money  market 
instnmients,  pittsuant  to  § 
225.28(b)(8)(i)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  10. 1999. 
Robert  deV.  FrierBon, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-21085  Filed  8-13-99;  8:45  am] 
BCUNQ  CODE  6210-01-F 
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I^PARTMENT  OF  HEALTH  AND 
pMAN  SERVICES 

for  Toxic  SutMtancee  and 
Reglalry 

lie  Meeting  of  the  Community/ 

-'  SubcommMlae  (C/TS)  of  ttie 

of  Scientific  CounaeiorB, 

for  Toxic  Subatancee  and 

RegMry:  Roundtable 

uaaion 

accordance  with  section  10(a)(2)  of 
Federal  Advisory  Committee  Act 
lb.  L.  92-463),  the  Agency  for  Toxic 
ibstances  and  Disease  Registry 
SDR)  annoimces  the  following 
idtable  discussion. 

lame:  Community/Tribal  Subcommittee 
Jth  i\s5esament  RoimdUiUH  Discussion. 
'imes  and  Dates:  1  p.m.-5:30  p.m.,  August 
1999.  9  a.m.-3  p.m..  August  31, 1999. 
'lace:  Marriott  Fishennan's  Wharf,  1250 
C>lumbus  Avenue,  San  Francisco,  California 
9'ti33. 

itatus:  Open  to  the  public,  limited  by  the 
ai  ^lable  space.  The  meeting  room 
ad(^mmodates  approximately  80  people 
'    iblic  comment  periods  may  be  limited  due 
^enda  time  constraints  and  the  number  of 
subcommittee  attendees). 
,  tose-.  A  Roundtable  Discussion  will 
,  ,    ide  the  Conununity  and  Tribal 
Si^ttcommittee  members  and  special 
consultants  with  an  overview  of  the 
mtehanism  the  Agency  uses  to  conduct 
health  assessments  and  how  follow-up 
re^pmmendations  are  determined.  This 
subcommittee  discussion  will  result  in 
recommendations  that  are  presented  to  the 
Board  of  Scientific  Counselors  for  discussion 
to  lik:ommend  to  ATSDR  a  course  of  action 
fot  health  assessments.  The  Board  will  make 
recommendations  on  the  quality  of  science  in 
AT^DR-supported  research,  identify 
eni^rging  problems  which  require  scientific 
investigation,  discuss  the  acciu^cy  and 

>ncy  of  the  science  in  ATSDR  reports, 
anU  suggest  program  areas  to  emphasize  and/ 
or  to  de-emphasize.  In  addition,  the  Board 
shall  make  recommendations  regarding 
resiaarch  programs  and  conferences  that 
ATSDR  may  support  through  grants  to'  make 
'its  to  universities,  colleges,  research 
'tutions,  hospitals,  and  other  public  and 
ate  organizations. 

otters  To  Be  Discussed:  The  agenda  will 
inaliide  a  discussion  of  ATSDR's  Health 
AsMssment  Process  with  the  Conununity  and 
Tribal  Subcommittee  and  Special 
Cojieultants. 

i^^enda  items  are  subject  to  change  as 
priorities  dictate. 

C^ntocf  Person  for  More  Information: 
Sanira  Coulberson,  Designated  Federal 
OfHeial,  C/TS,  ATSDR,  M/S  E-56, 1600 
Cliftbn  Road,  NE,  Atlanta,  Georgia  30333, 
telephone  404/639-6002,  or  toll-free  at  1- 
88^-422-6737.  Media  interested  in 
interviewing  staff  should  contact  Mike 
Grautt,  Public  Affairs  Specialist,  at  (404) 
639-»0501.  or  toll-free  at  1-888-422-8737. 
1 1  e  Director,  Management  and  Analysis 
anc   Services  ofBce  has  been  delegated  the 


authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  10, 1999. 

Cand]m  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  99-21109  Filed  8-13-99;  8:45  am] 
BUJMG  COOe  4ieS-7IM> 


DEPARTyENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  SulMtancea  and 
Diaaaee  Regiatry 

Community/Tribal  Subcommittee  (C/ 
TS)  of  ttie  Board  of  Scientific 
Counaeiora,  Agency  for  Toxic 
Sutotancea  and  Diaeaaa  Regiatry: 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  annoimces  the  following 
meeting. 

Name:  Community /Tribal  Subcommittee 
Times  and  Dates:  9:00  a.m.-5  p.m., 
September  1, 1999.  9:00  a.m.-12  p.m., 
September  2,  1999 

Place:  Marriott  Fisherman's  Wharf,  1250 
Columbus  Avenue,  San  Francisco,  California 
94133. 

Status:  Open  to  the  public,  limited  by  the 
available  space.  The  meeting  room 
accommodates  approximately  80  people 
(public  comment  periods  may  be  limited  due 
to  agenda  time  constraints  and  the  number  of 
non  subcommittee  attendees). 

Purpose:  The  Conmiunity/Tribal 
Subcommittee  will  convene  its  quarterly 
meeting.  This  subcommittee  will  bring  to  the 
Board  of  Scientific  Counselors  advice^and 
citizen  input,  as  well  as  recommendations  on 
community  and  tribal  programs,  practices, 
and  policies  of  the  Agency.  The 
subcommittee  will  report  directly  to  the 
Board  of  Scientifrc  Counselors. 

Matters  to  be  Discussed:  Issues  and 
concerns  of  the  Community /Tribal 
Subcommittee  as  it  relates  to  ATSDR's 
community  and  tribal  programs.  The 
meeting's  primary  agenda  item  will  be  a 
discussion  of  how  the  agency  conducts 
activities  at  federal  facility  sites.  The  agency 
will  present  the  process  for  conducting 
health  assessments  at  federal  facilities: 
protocol  and  procedures  for  working  with  the 
Department  of  Energy  and  the  Department  of 
Defense.  A  discussion  will  be  held  to  obtain 
community  and  tribal  input. 
Recommendations  will  then  be  developed 
and  forwarded  to  the  ATSDR.  BSC  for  action. 
Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  prior  to  the 
opening  of  the  meeting. 


Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Sandra  Coulberson,  Designated  Federal 
Official,  C/TS.  ATSDR,  M/S  E-56, 1600 
Clifton  Road.  NE.  AtlanU,  Georgia  30333, 
telephone  404/639-6002,  or  toll-free  at  1- 
888-422-8737.  Media  interested  in 
interviewing  staff  should  conUct  Mike 
Groutt,  Public  Afeirs  Specialist,  at  (404) 
639-0501,  or  toll-free  at  1-888-422-8737. 

The  Director,  Management  and  Analysis 
and  Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  10, 1999. 
Carolyn  J.  RiumU. 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  99-21111  Filed  8-13-99;  8:45  am) 

B«JJNQ  COOE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Diaaaee  Control  and 
Prevention 

Citizena  Advlaory  Committee  on  Public 
HeeHti  Service  Activitiee  and  Reeearch 
at  Depertment  of  Energy  (DOE)  SHaa: 
Femald  Health  Effecta  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  annotmce 
the  foUovdng  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Femald  Health  Effects 
Subcommittee. 

Times  and  Dates:  1  p.m.-9  p.m., 
September  22,  1999.  8:30  a.m.-5  p.m., 
September  23.  1999. 

P/ace;  The  Plantation,  9660  Dry  Fork  Road. 
Harrison,  Ohio  45020.  Telephone  513/367- 
5610. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Badcground 

Under  a  Memorandum  of 
Understanding  (MOU)  signed  in 
December  1990  with  DOE  and  replaced 
by  an  MOU  signed  in  1996.  the 
Department  of  Health  and  Human 
Services  (HHS)  was  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
commimities  in  the  vicinity  of  EKDE 
facilities,  workers  at  DOE  ^cilities,  and 
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other  persons  potentially  exposed  to 
ra(tiation  or  to  potential  hazards  from 
non-nuclear  energy  production  use. 
HHS  delegated  program  responsibility 
to  CDC. 

In  addition,  a  memo  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  IX)E  sites  required  imder 
sections  104, 105, 107.  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
form  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  siuveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

Purpose 

This  subcommittee  is  charged  with 
providing  advice  and  recommendations 
to  the  Director,  CDC  and  the 
Administrator,  ATSDR,  regarding 
commimity,  Amwican  Indian  Tribes, 
and  labor  concoms  pertaining  to  CDC's 
and  ATSDR's  public  health  activities 
and  research  at  this  DOE  site.  The 
purpose  of  this  meeting  is  to  provide  a 
forum  for  commimity,  American  Indian 
Tribal,  and  labor  interaction  and  serve 
as  a  vehicle  for  commimity  concern  to 
be  expressed  as  advice  and 
lecommendations  to  CDC  and  ATSDR. 


Matters  To  Be  Discussed 

Agenda  items  include  presentations 
from  the  National  Center  for 
Environmental  Health  (NCEH)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  regarding 
the  progress  of  current  studies.  There 
will  also  be  a  preliminary  Public  Health 
Assessment  report  for  the  Femald  area 
bom.  the  Agency  for  Toxic  Substances 
and  Chemical  Registry  (ATSDR). 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  For  More  Information:  Dr. 
David  Pedersen,  Health-Related  Energy 
Research  Branch,  Division  of  Surveillance, 
Hazard  Evaluations  and  Field  Studies, 
NIOSH,  CDC,  Robert  A.  Tafl  Laboratory,  4676 
Columbia  Parkway.  M/S  R-44,  Cincinnati, 
Ohio  45226.  Telephone  513/841-4400.  Fax 
513/841-4470. 

The  Director.  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Re^er  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  th?  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  10. 1999. 
Carolyn  J.  RusmU 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  99-21108  Filed  &-13-99;  8:45  am] 
MUJNG  CODE  41tS-1*-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdminMrallon  for  ChiMran  and 
FamlllM 

PropoMd  infonnation  CoHaction 
ActMty;  ComiTMnt  Requaat 

Proposed  Project: 

Annual  Burden  Estimates 


Title:  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP) 
Leveraging  Report. 

OMB  No..  0970-0121. 

Description:  The  LIHEAP  leveraging 
incentive  program  rewards  LIHEAP 
grantees  that  have  leveraged  nonfederal 
home  energy  resoiut:es  for  low  income 
households.  The  LIHEAP  leveraging 
report  is  the  application  for  leveraging 
incentive  funds  that  these  LIHEAP 
grantees  submit  to  HHS  for  each  fiscal 
year  in  which  they  leverage  coimtable 
resources.  Participation  in  the 
leveraging  incentive  program  is 
voluntary. 

The  Leveraging  report  obtains 
information  on  the  resources  leveraged 
by  LIHEAP  grantees  each  fiscal  year  (as 
cash,  discounts,  waivers,  and  in-kind); 
the  benefits  provided  to  low  income 
households  by  these  resources  (for 
example,  as  fuel  and  payments  for  fuel, 
as  home  heating  and  cooling  equipment, 
and  as  weatherization  materials  and 
installation);  and  the  foir  market  value 
of  these  resources/benefits.  HHS  needs 
this  information  in  order  to  carry  out 
statutory  requirements  for  administering 
the  LIHEAP  leveraging  incentive 
program,  to  determine  coimtability  and 
valuation  of  grantees'  leveraged 
nonfederal  home  energy  resources,  and 
to  determine  grantees'  shares  of 
leveraging  incentive  funds.  HHS 
proposes  to  request  a  3-year  extension  of 
OMB  approval  for  the  ciirrently 
approved  LIHEAP  leveraging  report 
information  collection. 

Respondents:  State  and  Tribal 
Governments. 


Instrument 

Number  of 
resijuiidents 

Number  of 

responses  per 

respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

UHEAP  Leveraging  Report  

70 

1 

38 

2,660 

Estimated  Total  Annual  Burden 
Hours:  2,660. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 


Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  S.W., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  q)ecifically  requests 
commmts  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the    - 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 
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Dated:  August  10, 1999. 
'.  Ibb  Sargis, 

.  1  cting  Reports  Clearance  Officer. 
]  "R  Doc.  99-21092  Filed  8-13-99;  8:45  am] 
1 1  LUNQ  CODE  4184-01-M 


:  EPARTMENT  OF  HEALTH  AND 
-  UMAN  SERVICES 


and  Drug  Administration 

No.  99N— 2695] 


Emergency  Processing  Under 
B  Review;  Survey  of  Biomedical 
^uipment  Manufacturers  for  Year 
:  !|D00  Compliance 

lENCY:  Food  and  Drug  Administration, 
S. 

Notice. 


JMMARY:  The  Food  and  Drug 
dministration  (FDA)  is  announcing 
tat  a  proposed  collection  of 
tiformation  has  been  submitted  to  the 
iffice  of  Management  and  Budget 
pMB)  for  emergency  processing  tmder 
ne  Paperwork  Reduction  Act  of  1995 
1  he  PRA).  The  proposed  collection  of 
J  iformation,  originally  approved  under 
'.  MB  control  number  0900-0003, 
xincems  a  survey  of  manufacturers  of 
]|omedical  equipment  about  the  Year 
2pOO  (Y2K)  compliance  of  their 
]  roducts. 

]  ATES:  Submit  written  comments  on  the 
:  ollection  of  information  by  August  19, 
1)999. 

ESSES:  Submit  written  comments 
lb  the  collection  of  information  to  the 
]  ffice  of  Information  and  Regulatory 
*  .^irs,  0MB,  New  Executive  Office 
jldg..  725  17th  St.  NW..  rm.  10235. 
"ashington.  DC  20503,  Attn:  Desk 
'  icer  for  FDA.  All  comments  shoiUd 
identified  with  the  docket  number 
i  lund  in  brackets  in  the  heading  of  this 
j  ocument. 

:  m  FURTHER  INFORMATION  CONTACT: 
1  homas  B.  Shope,  Office  of  Science  and 
I  echnology  (HFZ-140),  Center  for 
'.  evices  and  Radiological  Health,  Food 
I  ad  Drug  Administration,  9200 
:  orporate  Blvd.,  Rockville,  MD  20850. 
lJDl-443-3314,  ext.  132,  or  FAX  301- 
1)43-9101. 

I UPPLEMENTARY  INFORMATION:  FDA  has 
n  iquested  emergency  processing  of  this 
]  roposed  collection  of  information 


imder  section  3507(j)  of  the  PRA  (44 
U.S.C.  3507(j))  and  5  CFR  1320.13.  This 
collection  is  needed  immediately 
because  some  manu&ctiuers  have  not 
yet  provided  data  on  their  noncompliant 
products  and  because  other 
manufacturers  have  provided  either 
incomplete  or  preliminary,  not  final, 
information.  Health  care  facilities  and 
others  are  depending  upon  the 
information  in  the  FDA-operated 
Federal  Y2K  Biomedical  Equipment 
Clearinghouse  (the  Clearin^ouse)  as 
they  assess  the  Y2K  compliance  of  the 
biomedical  equipment  used  in  their 
facilities.  In  order  to  continue  this 
collection  activity,  it  is  necessary  to 
extend  this  activity  until  February  29, 
2000.  FDA  is  requesting  OMB  approval 
by  August  19, 1999. 
'FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accm-acy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Survey  of  Biomedical  Equipment 
Manufocturers  for  Year  2000 
Compliance 

The  Deputy  Secretary  of  the 
Department  of  Health  and  Human 
Services,  on  behalf  of  the 
govenunentwide  Biomedical  Equipment 
Subgroup  of  the  Chief  Information 
Officer  Coimcil's  Y2K  Subcommittee,  is 
surve)dng  manii&cturers  of  biomedical 
equipment  about  the  Y2K  compliance  of 
their  products.  The  existence  of  a  Y2K 
date  problem  in  biomedical  equipment 
could  pose  potentially  serious  health    _ 
and  safety  consequences. 

Manufacturers  nave  been  asked  to 
post  information  about  noncompliant 
products  on  a  website  and  link  this  to 
a  government  website  on  biomedical 
equipment  If  all  of  a  manufacturer's 
products  are  compliant,  they  may 


provide  a  notice  of  total  product 
compliance.  Manufacturers  have  the 
option  to  mail  the  information  to  the 
Department  of  Health  and  Human 
Services  (DHHS)  for  posting  on  the 
government  website,  or  they  may 
provide  it  electronically.  All 
information  collected  is  available  to  the 
public  through  the  government  website. 

FDA,  on  behalf  of  DHHS,  is 
continuing  to  solicit  product  status     * 
information  from  manufacturers  that 
have  not  responded  to  this  request  and 
to  seek  clarification  or  expansion  of 
specific  information  that  has  been 
received,  but  is  incomplete. 

To  be  Y2K  compliant,  a  product  must 
be  able  to  accurately  process  date 
information  in  the  Y2K  and  between  the 
20th  and  21st  centuries,  including  leap 
year  calculations.  Medical  devices  and 
scientific  laboratory  equipment  may 
experience  problems  beginning  January 
1,  2000,  if  the  computer  systems, 
software  applications,  or  embedded 
chips  used  in  these  devices  and 
equipment  contain  two-digit  fields  for 
year  representation. 

FDA  regulates  medical  devices  and 
needs  information  regarding  the  Y2K 
compliance  of  these  products.  Under  a 
previous  good  manufacturing  practices 
regulation  and  the  current  quality 
system  regiUation,  effective  June  1, 
1997,  manufacturers  must  investigate 
and  correct  problems  with  medical 
devices  that  present  a  significant  risk  to 
public  health.  This  includes  devices 
that  fail  to  operate  according  to  their 
specifications  because  of  inacciuvte  date 
recording  and/or  calcidations.  Also, 
section  518  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360h) 
requires  notification  of  users  or 
purchasers  when  a  device  presents  an 
unreasonable  risk  of  substantial  harm  to 
public  health.  These  regulations, 
however,  do  not  apply  to  all  biomedical 
equipment,  such  as  scientific  laboratory 
equipment,  but  only  to  medical  devices. 
Therefore,  a  proactive  collection  of  Y2K 
compliance  information  of  all 
biomedical  equipment  is  necessary  to 
prevent  a  Y2K  date  problem  from 
causing  any  public  health  risk  in  the 
patient  care  services  and  health  research 
initiatives  of  the  next  century. 

FDA  estimates  the  burden  of  this 
collecticm  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden" 


No.  of  Respondents 


Annual 

Frequency  per 

Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


ISO 


1 


450 


3.600 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonmation. 
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Based  on  mailing  lists  and  data  bases 
on  product  approvals,  FDA  believes  that 
approximately  150  manufacturers  have 
not  yet  provided  data  to  the 
Clearinghouse  on  Y2K  compliance 
status  of  their  products.  Based  on 
anal]rsis  of  data  already  in  the 
Clearinghouse,  approximately  300 
manufacturers  have  provided 
information  that  is  either  incomplete  or 
that  requires  clarification.  FDA 
estimates  that  it  will  take  manufacturers 
an  average  of  8  hours  to  collect,  prepare, 
and  submit  the  requested  information. 

WiUiamK.  Hubbard. 

Dated:  August  10, 1999 
Ssnior  AModate  ComaiiaatoiMr  for  PoUcj, 
Planning,  and  CoonUnatioii. 

{FR  Doc.  99-21082  Filed  ^-13-99;  8:45  am] 
I  oooE  4ia»-ei-F 


OEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

rooa  ana  imig  Aoniiniairaiion 
[DoetotNo.99F-a673] 

CautM  Seed  Ca,  Inc.;  Filing  of  Food 
MXNiiva  pamion 

AOCNCV:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Caudill  Seed  Co.,  hic,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  irradiation  to  control 
microbial  pathogens  in  alfalfa  and  other 
sprouting  seeds. 

FOR  HmTHER  MFORMATION  CONTACT: 
JoAnn  Ziyad,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-206),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-418-3116. 
SUPPLEMEKTARY  MFORMATMN:  Under  the 
Fedmal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  GFAP  9M4673)  has  been  filed  by 
Caudill  Seed  Co.,  hic,  1402  West  Main 
St.,  Louisville,  KY  40203.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  part  179  Irradiation  in  the 
Production,  Processing  and  Handling  of 
Food  (21  CFR  part  179)  to  provide  for 
the  safe  use  of  sources  of  ionizing 
radiation  to  control  microbial  pathogens 
in  alfalfa  and  other  sprouting  seeds. 

The  agency  has  determined  under  21 
CFR  25.32(j)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

Dated:  July  1,1999. 
Alan  M.  Kalis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  99-21081  Filed  8-13-99;  8:45  am] 
■UMQ  CODE  41«0-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  lnalltiilaa.of  Health 

National  Center  For  Complenianlafy 

and  AnenMnve  Medksinai  NoUca  of 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for 
Complementary  and  Alternative 
Medicine. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notiiy  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Complementary  and  Alternative 
Medicine. 

Date:  August  31-September  1, 1999. 

Open:  August  31, 1999.  8:30  AM  to  1:00 
FM. 

Agenda:  The  agenda  includes  introduction 
of  new  Council  members,  remarks  by  the 
Acting  Director,  NCCAM,  and  other  business 
of  the  Council. 

Place:  Doubletree  Hotel,  Plaza  III  Room, 
1750  Rockville  Pike,  Rockville,  MD  20852. 

Closed:  August  31, 1999. 1:00  PM  to  6:00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Wace;  Doubletree  Hotel,  Plaza  III  Room, 
1750  Rockville  Pike,  Rockville,  MD  20852. 

Open:  September  1, 1999,  8:30  AM  to  1:00 
PM. 
Agenda:  Continuation  of  Council  business. 


Place:  Doubletree  Hotel,  Plaza  III  Room, 
1750  Rockville  Pike.  Rockville.  MD  20852. 

Contact  Person:  Richard  Nahin,  Phd, 
Executive  Secretary,  National  Center  for 
Complementary  and  Alternative  Medicine. 
National  Institutes  of  Health.  9000  Rockville 
Pike,  Room  5B36.  Bethesda.  MD  20892.  301- 
594-2013. 

Dated:  August  6, 1999. 
Anna  Snoufbr, 

Conunittee  Management  Specialist,  NIH. 
[FR  Doc.  99-21105  Filed  8-13-99;  8:45  am] 

COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonai  Inatttutee  of  Health 

National  InatHule  on  Alcohol  Abuaa 
I  AteohoUam;  NoHca  of  Cloaad 


Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as  ' 
amended  (5  U.S.C.  ^pendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended,  the  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  persona]  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  August  12-13, 1999. 

Time;  10:00  AM  to  1  IKK)  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Blvd.,  Suite  409. 
Rockville.  MD  20852.  (Telephone  Conference 
Call). 

Contact  Person:  Sean  O'Rourke,  Scientific 
Review  Administrator.  Extramural  Project 
Review  Branch.  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health.  Suite  409,  6000  Executive  Boulevard, 
Bethesda,  MD  20892-7003.  301-443-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  Uie  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  August  25, 1999. 

TYme.  8:30  AM  to  10:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Blvd.,  Suite  409, 
Rockville.  MD  20852.  (Telephone  Conference 
Call). 
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Contact  Person:  Sean  O'Rourke,  Scientific 
rt(  view  Administrator,  Extramural  Project 
I  <  view  Branch,  National  Institute  on  Alcohol 
/.  mse  and  Alcoholism,  National  Institutes  of 
I  [  salth.  Suite  409,  6000  Executive  Boulevard, 
Pithesda,  MD  20892-7003,  301^43-2861. 
(i  ]  atalogue  of  Federal  Domestic  Assistance 
Fiogram  Nos.  93.271,  Alcohol  Research 
C  I)  ireer  Development  Awards  for  Scientists 
and  Clinicians:  93.272,  Alcohol  National 
H^search  Service  Awards  for  Research 

ining;  93.273,  Alcohol  Research  Programs; 
.891,  Alcohol  Research  Center  Grants, 
fjl^tional  Institutes  of  Health,  HHS] 
lated:  August  9, 1999. 
Snoufiier, 

tor.  Office  of  Federal  Advisory 
mmittee  Policy,  NOi. 
Doc.  99-21107  Filed  8-13-99;  8:45  am] 


i  CODE  4140-01-M 


PARTMENT  OF  HEALTH  AND 
MAN  SERVICES 

ional  Institutes  of  Health 

Iter  for  Scientific  Review;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
'^deral  Advisory  Committee  Act,  as 
ended  (5  U.S.C.  Appendix  2),  notice 
hereby  given  of  the  following 

itings. 
The  meetings  will  be  closed  to  the 
blic  in  accordance  with  the 
visions  set  forth  in  sections 
2b{c)(4)  and  552b(c)(6).  Title  5. 
S.C,  as  amended.  The  grant 
plications  and  the  discussions  could 
sclose  confidential  trade  secrets  or 
(ti^mmercial  property  such  as  patentable 
ii^terial,  and  personal  information 
( <^nceming  individuals  associated  with 
t  tie  grant  applications,  the  disclosure  of 
itihich  would  constitute  a  clearly 

I  l:  iwarranted  invasion  of  personal 

I I  ivacy. 

Name  of  Committee:  Center  for  Scientific 

1  [i  »view  Special  Emphasis  Panel. 
Date;  August  17,  1999. 
Time:  10:00  AM  to  12:01  PM. 
Agenda:  To  review  and  evaluate  grant 

^bplications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
^(  1892  (Telephone  Conference  Call). 

Contact  Person:  Richard  Marcus,  PhD, 
i  '*  ;ienUfic  Review  Administrator,  Center  for 

2  i  :ientific  Review,  National  Institutes  of 

H  with,  6701  Rockleclge  Driye,  Room  5168, 
1 1.  SC  7844,  Bethesda,  MD  20892,  301-435- 
1 :  :45,  richard.marcus@nih.gov. 

This  notice  is  being  published  less  than  15 
Ai  lys  prior  to  the  meeting  due  to  the  timing 
1  i  nitations  imposed  by  the  review  and 
i  Li  nding  cycle. 

Name  of  Committee:  Center  for  ScientiRc 
1  \)  iview  Special  Emphasis  Panel. 

Date:  August  18, 1999. 

rime:  2:00  PM  to  4:00  PM. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Carl  D.  Banner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5212, 
MSC  7850,  Bethesda,  MD  20892.  301-435- 
1251,  bannerc@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  18, 1999. 

Time.  12:00  PM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Mike  Radtke,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4176, 
MSC  7806,  Bethesda,  MD  20892,  301-435- 
1728. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  19,  1999. 

Time:  12:00  PM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Mike  Radtke,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4176, 
MSC  7806,  Bethesda,  MD  20892,  301-435- 
1728. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;'93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-844,  93.846- 
93.878,  93.892,  93.893,  National  histitutes  of 
Health,  HHS) 

Dated:  August  9, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-21106  Filed  8-13-99;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldlife  Service 

Kern  National  Wildlife  Refuge, 
Caiifomia 

AGENCY:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
Comprehensive  Conservation  Plan  and 


Environmental  Assessment  for  the  Kem 
National  Wildlife  Refuge  Complex,  Kem 
and  Tulare  Counties,  Caiifomia. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service 
(Service)  intends  to  prepare  a 
Comprehensive  Conservation  Plan 
(CCP)  and  Environmental  Assessment 
(EA)  for  the  Kem  National  Wildlife 
Refuge  (Refuge)  Complex.  The  Service  is 
gathering  information  necessary  to 
prepare  a  CCP  and  EA  pursuant  to  the 
National  Wildlife  Refuge  System 
Improvement  Act  and  the  National 
Environmental  Policy  Act  (NEPA).  The 
public  is  invited  to  participate  in  the 
planning  process.  The  Service  is 
furnishing  this  notice  in  compliance 
with  the  Service  CCP  policy  to 
accomplish  tJie  following: 

(1)  Advise  other  agencies  and  the 
public  of  our  intentions; 

(2)  Obtain  suggestions  and 
information  on  the  scope  of  issues  to 
include  in  the  planning  doctmients;  and 

(3)  annoimce  public  scoping 
workshops  on  August  30  and  3i,  1999. 

DATES:  Public  scoping  workshops  will 
be  held  at  the  following  locations 
beginning  at  7:00  pm  and  ending  no 
later  than  9:00  pm  on  the  dates 
indicated: 


Date 

Location 

August  30,  1999 

Tulare  Community 
Center  Tulare,  Cali- 

fornia. 

August  31,1999 

Beale  Library  (Audito- 
rium) Bakersfield. 
Caiifomia. 

Interested  persons  are  encouraged  to 
attend  the  workshops  to  identify  issues, 
concerns,  and  opportunities  to  be 
addressed  in  the  CCP.  To  ensure  that  the 
Service  has  adequate  time  to  evaluate 
and  incorporate  suggestions  and  other 
input  into  the  planning  process, 
comments  should  be  received  on  or 
before  September  30, 1999. 

ADDRESSES:  Send  written  comments  on 
the  EA  or  CCP  or  requests  to  be  added 
to  the  mailing  list  to  the  following 
address:  Planning  Team  Leader — Kem 
NWR  Complex,  California/Nevada 
Refuge  Planning  Office,  U.S.  Fish  and 
Wildlife  Service.  2800  Cottage  Way, 
Room  W-1916,  Sacramento,  Caiifomia, 
95825. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mark  Pelz,  Planning  Team  Leader,  by 
phone  at  (916)  414-6504,  or  email  at 

mark pelz@fws.gov,  or  David  Hardt, 

Project  Leader,  by  phone  at  (661)  725- 

2767,  or  email  at 

dave hardt@fws.gov. 
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SUPPLEMENTARY  mFORMATION:  The 
National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as 
amended,  mandates  that  all  lands 
within  the  National  Wildlife  Refuge 
System  are  to  be  managed  in  accordance 
ydth  an  approved  CCP.  The  CCP  will 
guide  management  decisions  by 
identifying  Refuge  goals,  long-range 
objectives  and  management  strategies 
for  achieving  the  Reftige  purposes.  The 
planning  process  will  consider  many 
elements,  including  habitat  and  wildlife 
management,  habitat  protection, 
wildlife-dependant  recreation  and  other 
public  uses,  cultural  resoiuces,  and 
environmental  effects.  Public  input  into 
this  planning  process  b  important.  Hie 
CCP  vnJl  provide  other  agencies  and  the 
public  with  a  clear  understanding  of  the 
desired  conditions  for  the  Refuge  and 
how  the  Service  will  manage  the  Refuge 
Complex. 

The  Service  is  soliciting  information 
from  the  public  via  written  comments 
and  public  meetings.  Intwested  parties 
are  urged  to  submit  their  names  and 
addresses  to  be  added  to  the  Service's 
mailing  iist.  The  Service  will 
poiodically  send  out  special  planning 
updates  to  those  who  are  interested  in 
the  Refuge  Complex.  Among  other 
things,  these  mailings  will  provider 
information  on  how  to  participate  in  the 
CCP  planning  process.  Comments 
received  will  be  used  to  identify  key 
issues  and  to  develop  goals,  objectives, 
and  management  strategies.  Additional 
opportunities  for  public  participation 
vml  occur  throughout  the  process, 
which  is  expected  to  be  completed  in 
mid  2001. 

The  Kern  Refuge  Complex  is 
composed  of  three  refuges:  Kern,  Pixley, 
and  Blue  Ridge.  Kern  Refuge  is  located 
19  miles  west  of  Delano,  California  at 
the  southern  end  of  the  San  Joaquin 
Valley.  It  was  established  in  1960  to 
provide  wintering  habitat  for  waterfowl 
in  the  southern  San  Joaquin  Valley.  The 
Kem  Refuge  consists  of  a  single,  10,618- 
acre  unit  oMnaed  by  the  Federal 
government.  The  Refuge  purpose  is  to 
provide  "*  *  *  an  inviolate  sanctuary, 
or  for  any  other  management  purpose, 
for  migratory  birds."  16  U.S.C.  7l5d 
(Mi^tory  Bird  Conservation  Act). 

Pixley  Refuge  is  located 
approximately  19  miles  south  of  the 
City  of  Tulare,  northeast  of  Kem  Refuge. 
This  Refuge  was  set  aside  in  1959  to 
provide  wintering  habitat  for  waterfowl 
as  well  as  the  endangered  blunt-nosed 
leopard  lizard.  Pixley  Refuge  is 
composed  of  a  8,800  acres,  of  which 
about  70  percent  are  owned  by  the 
Federal  government.  The  Refuge 
purposes  are:  (1)  "*  *  *  a  land- 
conservation  and  land-utilization 


program  *  •  *"  7  U.S.C.  1011 
(Bankhead-Jones  Farm  Tenant  Act);  (2) 
"*  *  *  as  refuges  for  migratory  birds 
and  other  wildlife:  *  *  *"  Secretarial 
Order  2843,  dated  Nov.  17, 1959;  and 
(3)"*  *  *  to  conserve  (A)  fish  or 
wildlife  which  are  listed  as  endangered 
species  or  threatened  species  *  *  *  or 
(B)  plants*   *   *••  16  U.S.C.  1534 
(Endangered  Species  Act  of  1973). 

Blue  Ridge  Refuge  is  located  in 
central  Tulare  County,  northeast  of 
Porterville,  in  the  foothills  of  the  Sierra 
Nevada.  This  Refuge  was  established  in 
1982  to  protect  critical  roosting  habitat 
for  the  California  condor.  The  897  acres 
in  the  Blue  Ridge  Refuge  are  all  owned 
by  the  Federal  government.  The  refuge 
purpose  is  "*  *  *  to  conserve  (A)  fish 
or  wildlife  which  are  listed  as 
endangered  species  or  threatened 
species  *  *   *  or  (B)  plants  *  *  *"  16 
U.S.C.  1534  (Endangered  Species  Act  of 
1973). 

The  outcome  of  this  planning  process 
will  be  a  CCP  to  guide  Refuge 
management  for  the  next  15  years  and 
accompanying  NEPA  document.  It  is 
estimated  that  a  draft  CCP  and  NEPA 
document  mil  be  made  available  for 
public  review  in  the  latter  part  of  2000. 

Dated:  August  9, 1999. 
Elizabeth  H.  Stevens, 

Acting  Manager,  California/Nevada 
Operations. 

[FR  Doc.  99-20946  Filed  S-13-99:  8:45  am] 

BIUJNG  CODE  4S10-«»-^ 


DEPARTMEKT  OF  THE  INTERIOR 
Bureau  of  Land  Menegenient 

[CO-010-07-1020-«K^41A] 

Northwest  Colorado  Resource 
Advisory  Council  Mseting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Meeting. 

summary:  The  next  meeting  of  the 
Northwest  Colorado  Resoiuce  Advisory 
Council  will  be  held  on  Wednesday, 
September  29, 1999,  at  the  Garfield 
County  Courthouse  in  Glenwood 
Springs,  Colorado. 

DATES:  Wednesday,  September  29, 1999. 
ADDRESSES:  For  further  information, 
contact  Lynn  Barclay,  Bureau  of  Land 
Management  (BLM),  455  Emerson 
Street,  Craig,  Colorado  81625; 
Telephone  (970)  826-5096. 
SUPPtEMENTARY  INFORMATION:  The 
Northwest  Resource  Advisory  Council 
will  meet  on  September,  29, 1999,  at  the 
Garfield  County  Courthouse,  Coimty 
Commissioners  Meeting  Room,  109  8th 


Street,  Glenwood  Springs,  Colorado. 
TTie  meeting  will  start  at  9  a.m.  and 
include  discussions  of  the  proposed 
statewide  recreation  guidelines,  grazing 
permit  renewals,  and  wilderness  review. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  following  the 
meeting.  Per-person  time  limits  for  oral 
statements  may  be  set  to  allow  all 
interested  persons  an  opportimity  to 
speak. 

Summary  minutes  of  coimcil 
meetings  are  maintained  at  the  Bxireau 
of  Land  Management  Offices  in  Grand 
Junction  and  Craig,  Colorado.  They  are 
available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  thirty  (30)  days  following 
the  meeting. 

Dated:  August  10, 1999. 
Mark  T.  Morse, 

Center  Manager,  Northwest  Center. 
IFR  Doc.  99-21176  Filed  8-13-99;  8:45  am] 
BNJJNQ  CODE  4310-7»-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Off-Road 
Vehicie  Management  Plan/Supptement 
to  tiM  Final  Environmental  in^MCt 
Statement 

AGENCY:  National  Park  Service,  Big 
Cjrpress  National  Preserve,  Florida. 

SUMMARY:  This  Off-Road  Vehicle 
Management  Plan/Supplement  to  the 
Final  Environmental  Impact  Statement 
(ORVMP/SFEIS)  identifies  and  assesses 
potential  impacts  of  alternative  options 
for  the  management  of  off-road  vehicles 
within  the  Big  Cypress  National 
Preserve.  The  ORVMP/SFEIS  describes 
management  concerns  which  include 
the  need  to  protect  natural  resources 
while  providing  recreational  ORV 
access  to  the  Preserve. 

DATES:  The  ORVMP/SFEIS  will  be 
available  for  review  August  13, 1999, 
tmtil  November  12, 1999.  Written 
comments  must  be  received  by  the 
Superintendent  at  the  address  below  or 
postmarked  no  later  than  November  12, 
1999.  Public  meetings  will  be  held  in 
the  Preserve  area  at  times  to  be 
published  in  local  newspapers. 

ADDRESSES:  The  ORVMP/SFEIS  may  be 
viewed  on  the  Internet  at  www.nps.gov/ 
BICY/ORVPLAN.  Copies  of  the  ORVMP/ 
SFEIS  are  available  from  the 
Superintendent  at  the  following 
address.  Superintendent,  Big  Cypress 
National  Preserve,  HCR  61,  Box  110, 
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Jchopee,  Florida  34141,  Telephone: 

b41) 695-2000. 

I  Copies  of  the  ORVMP/SFEIS  may  also 

le  read  at  the  following  libraries: 

:  arron  Public  Library,  P.O.  Box  785,  La 

Belle,  FL  33935,  Telephone:  (941) 

675-0833 
[  Hades  County  Public  Library,  P.O.  Box 

505,  Moore  Haven,  FL  33471, 

Telephone:  (941)  946-0744 
\  lonroe  County  Public  Library,  700 

Fleming  Street,  Key  West,  FL  33040, 

Telephone:  (305)  292-3595 
C  lollier  County  Public  Library,  850 

Central  Avenue,  Naples,  FL  34102, 

Telephone:  (941)  261-8208 
!  fiami-Dade  Public  Library,  101  W. 

Flagler  Street,  Miami,  FL  33130, 

Telephone:  (305)  375-2665 
i  roward  County  Public  Library,  100 

South  Andrews  Avenue,  Ft, 

Lauderdale,  FL  33301,  Telephone: 

(954) 357-7444 
^alm  Beach  County  Public  Library,  3650 

Summit  Boulevard,  West  Palm  Beach, 

FL  33406,  Telephone:  (561)  233-2600 
I  ,ee  County  Public  Library,  2050  Lee 

Street.  Fort  Myers,  FL  33901, 

Telephone:  (941)  479-4620 
f  OR  FURTHER  INFORMA-nON  CONTACT:  For 
i  dditional  information,  please  contact 
t  le  Superintendent. 

Dated:  August  6, 1999. 
I  tmiel  W.  Brown, 

I  egional  Director,  Southeast  Region. 
I  Tl  Doc.  99-21072  Filed  8-13-99;  8:45  am] 
I  HXMQ  COOE  4910-70-M 


DEPARTMENT  OF  THE  INTERIOR 

>nal  Park  Saryice 

of  Daclsion;  Rnal 
EnvitxHifnantal  Impact  Statement 

il  Management  Plan;  Lyndon  B. 
inaon  National  Hiatorical  Park, 

caa         ' 

itroduction 

Pursuant  to  section  102(2)(C)  of  the 
ational  Environmental  Policy  Act  of 
:^969,  Public  Law  91-190  (as  amended), 
and  the  regulations  promulgated  by  the 
ouncil  on  Environmental  Quality  at  40 
FR  1505.2  the  Department  of  the 
terior.  National  Park  Service,  has 
repared  the  following  Record  of 
lecision  on  the  Final  Environmental 
pact  Statement  (EIS)  for  the  General 
anagement  Plan  for  Lyndon  B. 
hnson  National  Historical  Park. 
j  This  Record  of  Decision  is  a  concise 
statement  of  what  decisions  were  made, 
>krhat  alternatives  were  considered,  the 
( nvironmentally  preferred  alternative, 
me  basis  for  the  decision,  and  the 
I  aitigating  measures  developed  to  avoid 
( r  minimize  environmental  impacts. 


Decision  (Selected  Action) 

The  National  Park  Service  will 
implement  Alternative  3,  the  proposed 
action,  as  described  in  the  Draft  and 
Final  Environmental  Impact  Statements. 

Concept 

This  alternative  significantiy  expands 
the  park  operations,  maintenance,  and 
interpretation  levels  in  Johnson  City  and 
at  the  ranch.  It  greaUy  increases  park 
outreach  to  the  region  and  allows  the 
public  much  greater  access  to  the  Texas 
White  House. 

This  alternative  depends  heavily  on 
construction  of  a  new  combination  bus 
maintenance  facility/interpretive  ranger 
ofBce  south  of  the  Pedemales  River. 
This  new  facility  would  allow  the  ranch 
maintenance  and  ranch  uperaliuus  lu 
move  into  the  existing  bus  maintenance 
facility  and  a  visitor  contact  station  to 
be  installed  in  Klein's  shop.  Without 
this  new  facility,  none  of  the  other 
operations  could  be  moved  and  this 
alternative  could  not  be  implemented- 
All  facets  of  visitor  interpretation  and 
transportation  would  be  affected. 

Interpretation  and  Visitor  Use 

Interpretive  programs  and  faicilities 
throughout  the  park  would  present  all 
primary  and  many  secondary 
interpretive  themes  to  enhance  the 
visitor  experience.  Visitors  would  find 
opportunities  to  participate  in  a  range  of 
orientation,  education,  and  interpretive 
activities  for  differing  levels  of  interest, 
understanding,  and  sophistication.  They 
would  be  able  to  explore  the  park's 
diverse  resources,  visualize  the  setting 
associated  with  the  historic  time  period 
interpreted,  and  identify  with  the 
experience  and  feelings  of  personalities 
who  historically  lived  at  or  visited  this 
site.  They  would  have  access  to 
accurate,  balanced,  and  in-depth 
information  about  Johnson's  life  and 
legacy. 

The  interpretation  would  be  designed 
to  significantiy  increase  the  number  of  - 
repeat  visitors  who  return  to  the  park  for 
additional  programs  and  special  events. 
The  return  of  the  wagon  transport  in 
Johnson  City  and  the  opening  of  the 
Texas  White  House  is  expected  to  create 
considerable  interest  initially  in  visiting 
the  park  and  the  variety  and  nimiber  of 
new  programs  and  events  would 
continue  to  bring  visitors  back.  The 
improved  park  experience  and  greater 
outreach  programs  woidd  enhance  the 
park's  position  within  the  crowded 
tourism  market  of  south-central  Texas 
and  would  be  expected  to  substantially 
increase  visitation  at  both  the  Johnson 
City  and  LB  J  Ranch  districts. 


Johnson  City  District 

All  facilities  in  this  district  would  be 
open  on  a  daily  basis.  Additional 
interpretive  staff  (up  to  14  FTEs)  woidd 
provide  creative,  well-researched,  high 
quality  interpretive  programs.  The 
visitor  center  would  function  as  it  does 
now,  but  with  extended  emphasis  on 
children's  interpretation,  lectures,  and 
additional  interpretive  presentations  on 
a  variety  of  topics. 

Ranger-led  tours  of  the  LBJ  boyhood 
home  would  continue  to  be  provided 
daily  on  a  regularly  scheduled  basis. 
Education  program  opportimities  would 
be  expanded  to  educational  institutions 
and  schools  throughout  the  region. 

Significant  improvements  in 
interpretive  opportunities  would  be 
implemented  at  the  Johnson  settiement. 
Interpretation  would  be  expanded  to 
provide  costumed  interpreters  at  the 
cabin  and  chuckwagon  on  a  daily  basis. 
A  wagon  would  be  used  to  provide 
transportation  for  visitors  fi'om  a  staging 
area  (the  Smith  house  site)  outside  the 
historic  area  to  the  exhibit  center,  and 
to  set  the  mood  for  the  costiuned 
interpretive  program. 

LBJ  Ranch  Distiict 

Cooperative  arrangements  with  the 
Lyndon  B.  Johnson  State  Historical  Park 
and  the  Southwest  Parks  and 
Monuments  Assoi^tion  would  remain 
positive  and  strong  vtrith  increased 
dependence  on  each  organization  to 
share  in  the  responsibility  of  effectively 
presenting  both  parks'  stories  in  all 
interpretive  programs  and  materials 
when  feasible.  The  cooperative 
arrangement  between  the  state  and 
national  historical  parks  would  be 
expanded  to  include  cooperation/ 
assistance  with  exhibits  and 
interpretation  and  better  overall 
integration  of  programs.  Both  parks 
would  work  together  to  encourage 
package  bus  tours  fi-om  around  the 
region  and  country. 

Interpretation  at  the  show  bam  would 
be  expanded  to  include  personal 
services,  exhibits,  and  audiovisual 
productions.  There  would  be  an 
upgrade  of  exhibits  in  the  bam  as  well 
as  a  display  of  historic  fanning  and 
ranching  equipment.  There  would  also 
be  an  increase  in  special  events  and 
education  programs. 

In  phase  2,  the  Texas  White  House 
complex  would  become  the  focal  point 
of  the  interpretive  program  at  the  LBJ 
Ranch.  Visitors  would  also  have  access 
to  several  other  historic  features  of  the 
Texas  White  House  complex.  The  Secret 
Service  command  post  would  be 
restored  and  interpreted.  The  airplane 
hangar  would  become  a  flexible  exhibit 
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area  Mrith  multipurpose  space  for 
interpretive  programs,  audiovisual 
presentations,  lectures,  and  films.  The 
Martin  bam  would  contain  exhibits 
relating  to  early  agricultiual  history  on 
the  LBJ  Ranch.  Klein's  shop  would  be 
used  as  a  visitor  contact  station  with  a 
limited  SPMA  sales  area  and  restrooms. 

Facility  Development  and  Maintenance 

Johnson  City  District 

Although  the  park  would  not  look 
substantially  difforent  than  it  does 
today,  some  changes  would  be 
noticeable.  The  level  of  maintenance  on 
buildings  and  landscape  would  be 
higher  than  at  present.  A  cultural 
landscape  report  would  determine  the 
feasibility  and  desirability  of  restoring 
the  landscape  of  the  Johnson  cabin  and 
the  boyhood  home  to  a  more  historical 
appearance.  If  restoration  is  not 
considered  feasible  or  desirable,  the 
landscapes  would  continue  to  be 
maintained  at  the  present  level.  The 
nonhistoric  Smith  house  would  be 
rranoved  and  the  site  landscaped  to 
function  as  a  staging  area  for  the  horse- 
drawn  wagons.  The  nonhistoric  Hobbs 
house  would  be  disposed  of  either  by 

'  exchanging  the  property  for  the  historic 
Alexander  house  (which  the  park  rents 
and  maintains)  or  by  selling  the  house 
and  requiring  that  it  be  moved  off  the 
property.  The  site  would  then  be 
landscaped  open  space. 

A  new  maintenanqe  facility  for  the 
Johnson  City  district  would  be 
constructed  south  of  the  settlement  in 
the  back  40.  The  red  maintenance 
building,  a  historic  structure  that  is  not 
a  part  of  the  park's  interpretive  story, 
would  be  adaptively  reused  or  leased 
under  the  historic  leasing  program  or 
used  for  other  parii  purposes.  The  park 
would  attempt  to  acquire  the  Masonic 
Lodge,  the  Cox  tract,  and  the  Alexander 
house.  If  acquired,  the  Alexander  House 
would  be  adaptively  reused.  Scenic 
easements  would  be  sought  Ux  the  area 
along  Town  Creek  between  the 
edu(^on  center  (Taylor  house)  and  the 
Volunteers  in  Parks  campsites  to  the 
south.  Town  Creek  provides  an 

,  excellent  backdrop  for  the  settlement, 
and  vegetation  along  its  banks  would 
protect  its  viewshed  firom  any  future 
development  to  the  south  and  east.  The 
park  would  work  writh  park  neighbors  to 
ensure  that  any  development  does  not 
detract  from  the  historic  character  of  the 
park. 

As  a  part  of  its  ongoing  research,  the 
park  would  develop  a  cultural 
landscape  report  for  the  entire  district  to 
improve  interpretation  of  historic 
resources  and  to  ensine  accuracy  of 
historic  landscapes. 


Visitors  with  disabilities  would 
continue  to  be  able  to  drive  on  existing 
maintained  roads  to  the  settlement 
exhibit  center  or  ride  accessible  buses. 

LBJ  Ranch  District 

Expanded  cooperation  with  the  state 
historical  park  could  extend  to 
construction  of  a  new  joint  bus 
maintenance  facility  on  state  historical 
park  property.  Shoiild  that  prove 
infeasible,  the  park  would  seek  to 
purchase  the  Weinheimer  property 
across  the  road  west  of  the  state 
historical  park's  maintenance  facility. 

The  Jimction  School  would  be 
restored  on  the  exterior  and 
rehabilitated  on  the  interior  for 
educational  programs.  Restrooms  and 
utilities  would  be  installed.  A  trail 
would  be  constructed  from  the  Junction 
School  to  the  Texas  White  House 
complex  so  that  visitors  could  walk 
rather  than  ride  the  bus  should  they  so 
desire. 

The  show  bam  would  be  rehabilitated 
with  new  exhibits  of  ranching  and 
historic  farm  equipment,  as  well  as  new 
restroom  facilities  and  upgraded 
utilities.  The  ranching  operation  office 
would  move  to  the  vacated  bus 
maintenance  facility  with  the  show  bam 
becoming  an  interpretive/visitor  use 
area. 

Utilities  at  the  Volimteers  in  Parks 
site  would  be  upgraded  immediately. 
However,  because  the  trailer  pads  are 
tightly  arranged  and  unsatisfactory,  the 
entire  Volunteers  in  Parks  site  facility 
would  eventually  be  moved  to  a  site  east 
of  the  communications  tower/hay  bam/ 
boneyard  and  screened  by  vegetation 
and  topography.  Four  new  concrete  RV 
pads  woijdd  be  constructed  as  well  as  a 
gravel  access  road. 

Ranch  lands  would  be  maintained  in 
accordance  with  current  NPS  policies 
and  procedures  to  look  essentially  as 
they  did  during  the  president's  lifetime. 
A  cultural  landscape  report  woiild 
determine  whether  missing  historic 
featiues  of  the  landscape  would  be 
restored. 

Scenic  easements  would  be 
purchased,  wherever  possible,  over 
those  properties  within  the  authorized 
ranch  boimdary  but  not  within  NPS 
ownership,  as  a  means  of  ensuring  that 
the  visual  impact  of  any  such 
development  within  those  easements 

WOldd  be  minimal 

Development  concept  plans  and 
design  guidelines  for  me  LBJ  Ranch 
district  would  be  required. 

In  phase  2,  the  Texas  White  House 
would  be  stabilized  and  opened  to  the 
public.  The  maintenance  operation 
would  be  moved  out  of  Klein's  shop  and 
the  structure  converted  to  a  visitor 


contact  station/SPMA  sales  operation 
serving  the  LBJ  Ranch.  Once  tiie  new 
bus  maintenance  facility  is  constructed 
south  of  the  Pedemales  River,  the 
vacated  bus  bam  would  be  converted  for 
ranch  maintenance  operations  moved 
from  Klein's  shop  and  the  ranching 
operation  moved  from  the  show  bam. 

In  phase  2,  the  Martin  bam  would  be 
preserved  with  walk-through  exhibits. 
The  communications  trailers  would  be 
stabilized,  the  exteriors  restored,  and 
the  communications  equipment 
preserved.  The  Secret  Service  command 
post  would  be  restored  for  interpretive 
piuposes.  The  LBJ  hangar  would  be 
preserved  and  use  for  exhibits,  lectures, 
and  films.  The  poolhouse  would  be 
preserved  as  an  important  feature  of  the 
Texas  White  House  landscape,  but  the 
interior  would  be  adaptively  reiised. 

Other  Alternatives  Considered 

Two  other  alternatives  to  the  selected 
plan  were  evaluated  in  the  draft  and 
final  environmental  impact  statements. 

Alternative  1  (no  action)  would 
continue  the  existing  conditions  at  the 
park.  It  would  not  provide  the  level  of 
access  to  the  Texas  White  House  that  is 
expected  by  the  public.  It  would 
"mothball"  several  historic  stmctures 
and  leave  park  maintenance  within  a 
historic  structure  in  the  ranch  house 
complex.  Bus  maintenance  and  ranch 
interpretation  would  continue  as  at 
present  in  inadequate  facilities.  In 
Johnson  City,  the  maintenance  facility 
would  remain  in  a  historic  structure 
inappropriate  for  such  use  and  no 
attempt  to  protect  the  national  historical 
park's  setting  would  de  made  despite 
the  influx  of  growth. 

Alternative  2,  a  "minimum 
requirements  alternative,"  is 
characterized  by  small,  incremental 
changes  in  everyday  maintenance, 
interpretation,  and  administration.  It 
raise  the  level  of  maintenance  and 
preservation,  provides  additional 
personal  services  for  interpretation, 
modestly  expands  educational  outreach 
to  the  local  community,  and  provides 
the  additional  staff  necessary  to  prepare 
the  Texas  White  House  for  opening  to 
the  public  on  a  limited  schedule.  At  the 
RaiK^  District,  the  maintenance  facility 
wotild  be  moved  to  a  new  structine  in 
the  vicinity  of  the  communications 
tower.  Several  historic  structures  would 
be  stabilized  or  adaptive  reused  that  are 
currently  preserved  in  a  less  than  usable 
state.  In  Johnson  Qty,  the  park  would 
seek  to  acquire  the  Alracander  House 
and  two  properties  along  U.S.  Route  290 
to  protect  an  important  Johnson  family 
related  stracture  and  the  south 
viewshed  from  the  park. 
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ivironmentally  Preferred  Alternative 

A  Record  of  Decision  must  identify 

environmentally  preferable 
emative,  an  alternative  that  causes 

least  damage  to  the  biological 
ivironment,  and  that  best  protects, 
serves,  and  enhances  historic, 
tural,  and  natural  resoiuces. 
temative  3,  the  selected  action,  is  the 
vironmentally  preferred  alternative.  It 
ifovides  the  greatest  level  of 
i^eservation  of  historic  structures  of  all 
iematives,  provides  the  largest 
momic  benefits  to  Blanco  and 
llespie  counties,  and  provides  the 
St  comprehensive  interpretive 
experience  for  the  visitor.  Similar 
impacts  on  soib  and  water  resources 
d  quality  occur  among  the  three 
ematives.  Alternative  3  has  the  most 
pact  upon  floodplains.  It  proposes 
instruction  in  Johnson  City  that  may 
wnthin  a  floodplain.-The  proposed 
bus  maintenance  facility  on  the 
ite  historical  park  property  may  be 
ithin  the  500  year  floodplain.  Fiuther 
aluation  would  determine  whether 
litigating  measures  are  required  but 
y  minor  impact  on  the  floodplains  of 
iwn  Creek  and  the  Pedemales  River  is 

:ed  because  both  sites  already 
ive  development  and  the  area  of  new 
impact  would  be  small. 

for  Decision 

le  selected  action  includes  a 
_ibination  of  actions  that  the  National 
:k  Services  believes  will  provide  the 
Jt  interpretative  experience  for 
itors,  provide  the  highest  level  of 
jservation  for  historic  structures,  and 
p  novide  a  high  level  of  educational 
ojUtreach  to  ue  conmnmity.  In 
p^cular,  the  Texas  White  House 
vfOuld  be  open  to  the  public  to  the 
itest  extent  possible  and  with  the 
lest  level  of  interfnetation.  The 
lected  action  has  only  a  minor  impact 
in  the  national  historical  park's 
1  resources. 

I  To  Minimize  Harm 

e  Texas  State  Historic  Preservation 
ice  was  consulted  throughout  the 
elopment  of  alternative  and 
ngly  supports  die  implementation 
^lAltemative  #3,  which  is  the  National 
PJark  Service's  proposed  course  of 
iion."  Further  consultation  will  occur 
for  to  implementation  of  individual 
pons  described  within  the  plan. 
A  floodplain  delineation  along  Town 
C  reek  will  be  necessary  within  Johnson 
C  ity  prior  to  construction  to  determine 
« '^euiOT  mitigation  measures  need  to  be 
fa  Implemented  prior  to  construction  of 
nfj  dntenance  radlities.  Any  bus 
nil  dntenance  facilities  constructed  for 


the  Ranch  District  would  be  designed  to 
be  out  of  the  500  year  floodway. 

Conclusion 

The  above  factors  and  considerations 
justify  selection  of  the  alternative 
identified  as  the  proposed  action  in  the 
final  environmeiUal  impact  statement. 

Dated:  August  15. 1999. 
John  T.  Tiff, 

Acting  Superintendent,  Lyndon  B.  Johnson 
National  Historic  Paik. 
^[FR  Doc.  99-21070  Filed  8-13-99;  8:45  am) 
BILLINQ  CODE  4710-70-«  * 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advleory 
Commleeion  Meeting 

agency:  National  Park  Service;  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  aimounces  an 
emergency  meeting  of  the  Delaware 
Water  Gap  National  Recreation  Area 
Citizen  Advisory  Commission 
concerning  the  recent  critical  incidents 
in  the  park.  Notice  of  this  meeting  is 
required  tmder  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 

Meeting  Date  and  Time:  Thursday, 
August  12, 1999  at  4:00  p.m. 

Address:  New  Jersey  District  Office, 
Route  615,  Layton,  NJ. 

The  agenda  will  include  a  report  on 
the  drownings  from  Superintendent  Bill  - 
Laitner  and  comments  from  members  of 
the  Citizen  Advisory  Commission.  The 
meeting  will  be  open  to  the  public  and 
there  will  be  an  opportimity  for  public 
comment  on  this  issue. 
SUPPLEMENTARY  MFORMATION:  The 
Delaware  Water  Gafi  National 
Recreation  Area  Citizen  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  othw 
matters  affecting  the  recreation  area  and 
its  surrounding  commtmities. 
FOR  FURTHER  MFORMATKM.  CONTACT: 
Superintendent,  Delaware  Water  Gap 
National  Recreation  Area,  Bushkill,  PA 
18324,  570-588-2418. 

Dated:  August  5, 1999. 
William  G.  Laitner, 

Superintendent. 

Congressional  Listing  for  Delaware 
Water  Gap  NRA 

Honorable  Frank  Lautenbeig 
U.S.  Senate 


SH-Sffe  Hart  Senate  Office  Building 
Washington.  D.C.  20510-3002 
Honorable  Robert  G.  Tonicelli 
U.S.  Senate 
Washington.  D.C.  20510-3001 

Honorable  Richard  Santonun 
U.S.  Senate 

SR  120  Senate  Russell  Office  Bldg. 
Washington,  D.C.  20510 

Honorable  Arlen  Specter 

U.S.  Senate  «# 

SH-530  Hart  Senate  Office  Bldg. 

Washington,  D.C.  20510-3802 

Honorable  Pat  Toomey 

U.S.  House  of  Representatives 

Cannon  House  Office  Bldg". 

Washington  D.C.  20515 

Honorable  Don  Sherwood 
U.S.  House  of  Representatives 
2370  Raybum  House  Office  Bldg. 
Washington,  D.C.  20515-3810 
Honorable  Margaret  Roukema  « 

U.S.  House  of  Representatives 
2244  Raybum  House  Office  Bldg. 
Washington.  DC.  20515-3005 
Honorable  Tom  Ridge 
State  Capitol 
Harrisbuig.  PA  17120 

Honorable  Christine  Whitman 
State  House 
Trenton,  NJ  08625 

{FR  Doc.  99-21071  Filed  8-13-99;  8:45  am] 
BNJJMO  CODE  4310-70-P 


DEPARTyENT  OF  THE  INTERIOR 

National  Parfc  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remalna  from 
Woodlaka,  CA  In  the  Poeeeeaion  of  tfie 
Loe  Angeles  County  Muaeum  of 
Natural  Hlrtory.  Loa  Angelaa,  CA 

agency:  National  Park  Service,  DOI. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  die  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  from  Woodlake,  CA  in  the 
possession  of  the  Los  Angeles  Coimty 
Museum  of  Natural  History,  Los 
Angeles,  CA. 

A  detailed  assessment  of  the  hiunan 
remains  was  made  by  Los  Angeles 
Cotmty  Musetun  of  Natviral  History 
professional  staff  in  considtation  with 
representatives  of  the  Tide  River  Indian 
Tribe  of  the  Tide  River  Reservation  and 
the  Santa  Rosa  Indian  Commimity  of  the 
Santa  Rosa  Rancheria. 

In  1932,  hiunan  remains  representing 
one  individual  were  recovered  from  the 
Robla  Lomas  Ranch,  Woodlake,  CA 
imder  tmknown  drounstanees  by 
personCs)  imkne^.  In  1972,  these 
human  remains  were  donated  to  the  Los 
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Angeles  County  Museum  of  Natural 
History  by  Helen  Phillips  Spears.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Collections  documentation  indicates 
this  individual  was  found  with  ten  other 
individuals  on  the  Robla  Lomas  Ranch. 
Documentation  also  suggests  that  these 
human  remains  are  probably  those  of  an 
individual  killed  by  the  Spanish  during 
a  battle  known  to  have  occured  at  the 
Robla  Lomas  Ranch  in  1832. 
Ethnohistoric  information  indicates  that 
the  Robla  Lomas  Ranch  is  widiin  the 
historic  territory  traditionally  occupied 
by  the  Southern  Valley  Yokuts,  now 
rqnesented  by  the  present-day  Tule 
River  Indian  Tribe  of  the  Tule  River 
Reservation.  Qmsultation  with 
representatives  of  the  Tule  River  Indian 
Tribe  of  the  Tule  River  Reservation 
confirm  that  these  human  remains  are 
affiliated  with  the  Tule  River  Indian 
Tribe  of  the  Tule  River  Reservation. 

Based  on  the  above  mentioned 
information,  officials  of  the  Los  Angeles 
County  Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  r^resent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  Los  Angeles 
County  Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Tule  River 
Indian  Tribe  of  the  Tule  River 
Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Tule  River  Indian  Tribe  of  the 
Tule  River  Reservation  and  the  Santa 
Rosa  Indian  Community  of  the  Santa 
Rosa  Rancheria.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  should  contact  I^. 
Margaret  A.  Hardin,  Anthropology 
Section,  Los  Angeles  County  Museum  of 
Natural  History,  900  Exposition  Blvd.,    ' 
Los  Angeles,  CA  90007;  telephone:  (213) 
763-3382;  e-mail:  Mhardin9nhm.org, 
before  September  15, 1999.  Repatriation 
of  the  human  remains  to  the  Tule  River 
Indian  Tribe  of  the  Tule  River 
Reservation  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 
Dated:  August  10, 1999. 
Richard  Waldbaner. 

Acting  Departmental  Consulting 
Archeologist, 

Archeology  and  Ethnography  Program. 
(FR  Doc.  99-21068  Filed  8-13-99;  8:45  am] 
iaXMO  CODE  4310-70-F 


OEPARTMENr  OF  THE  INTERIOR 

Nattonai  Park  Service 

Notice  of  Inventory  Conpletton  for 

KI^B^M^^^    A ^B^i^^^^^^^^a^   ^^aa^iK^^i^  JB^hja^b^kX^^^k  Ai^^k^i^ 

PMnive  Ainermn  nunten  tieiiNNne  ironi 
Nevaio  Coiinlv.  AZ  ki  the  PoBeeeekin 
of  the  Loe  Angelee  County  Mueeum  of 
Natural  HMory,  Loe  Angelee,  CA 

AGBCY:  National  Park  Service.  DOI. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  tiie  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  from  Navajo  County,  AZ  in  the 
possession  of  the  Los  Angeles  County 
Museum  of  Natural  History,  Los 
Angeles,  CA 

A  detailed  assessment  of  the  human 
remains  was  made  by  Los  Angeles 
County  Museiun  of  Natural  Hktory 
professional  staff  in  consultation  with 
representatives  of  the  Hopi  Tribe. 

Between  1935  and  1965,  human 
remains  representing  one  individual 
were  removed  from  the  Homolobi 
(Homolovi  i4)  site  in  Navajo  County,  AZ 
under  unknown  circumstances  by 
person(s)  unknown.  In  1969,  these 
human  remains  were  donated  by 
Gordon  Pond  to  the  Los  Angeles  County 
Museiun  of  Natural  History.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present 

Based  on  ethnohistoric  information 
and  Hopi  oral  tradition,  the  Homolobi 
site  has  been  identified  as  ancestral  to 
the  Hopi  Tribe.  Consultation  with 
representatives  of  the  Hopi  Tribe 
indicate  the  Homolobi  site  was 
inhabited  exclusively  by  ancestors  of 
the  Hopi  Tribe. 

Based  on  the  above  mentioned 
information,  officials  of  the  Los  Angeles 
County  Museum  of  Natiual  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  Los  Angeles 
County  Museum  of  Natural  History  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the  Hopi 
Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  should  contact  Dr. 
Margaret  A.  Hardin,  Anthropology 
Section,  Los  Angeles  County  Museum  of 
Natural  History,  900  Exposition  Blvd., 


Los  Angeles,  CA  90007;  telephone:  (213) 
763-3382;  e-mail:  MhardinOnhm.org, 
before  September  15, 1999.  Repatriation 
of  the  human  remains  to  the  Hopi  Tribe 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
writhin  this  notice. 

Dated:  August  10. 1999.  ' 

Richard  Waldbaner, 
Acting  Departmental  Ck>nsuhing 
Archeologist,  • 

Archeology  and  Ethnography  Program. 
[FR  Doc.  99-21069  Filed  8-13-99;  8:45  am] 
MLLMQ  COOC  4310-70-F 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigalkNM  No*.  7»1-TA-aoe-310  and 
520-521  (RavlMvM 

Cargon  Steel  Butl-Weld  Pipe  FttUnge 
From  Brazil,  Ctibia,  «lapan,  Taiwan,  and 
Thailand 

AGBICY:  United  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  expedited  five- 
year  reviews  concerning  the 
antidumping  duty  orders  on  carbon 
steel  butt-weld  pipe  fittings  from  Brazil, 
China,  Japan,  Taiwan,  and  Thailand. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  expedited 
reviews  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(3))  (the  Act)  to  determine 
whethOT  revocation  of  the  antidumping 
duty  orders  on  carbon  steel  butt-weld 
pipe  fittings  from  Brazil,  China,  Japan, 
Taiwan,  and  Thailand  would  be  likely 
to  lead  to  continuation  or  reciuience  of 
material  injury  within  a  reasonably 
foreseeable  time.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D.  E,  and 
F  (19  CFR  part  207).  Recent 
amendments  to  the  Rules  of  Practice 
and  Procedure  pertinent  to  five-year 
reviews,  inducting  the  text  of  subpart  F 
of  part  207,  are  published  at  63  F.R. 
30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  date:  August  5. 1999.    - 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
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ii  ]  paired  pers&ns  can  obtain 
inlonnation  on  this  matter  by  contacting 
thd  Commission's  TDD  terminal  on  202- 
2^5-1810.  Persons  with  mobility 
iitipairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Cnnmission  should  contact  the  Office 
01  me  Secretary  at  202-205-2000. 

leral  information  concerning  the 
C^ilnmission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wjv^rw.usitc.gov). 

lENTARY  information: 

Bund 

)n  August  5, 1999,  the  Commission 
termined  that  the  domestic  interested 

group  responses  to  its  notice  of 
titution  (64  FR  23672,  May  3. 1999) 

I  adequate  and  the  respondent 
srested  party  group  responses  were 
Adequate.  The  Commission  did  not 
fi^d  any  other  circumstances  that  would 
w^ant  conducting  full  reviews.  > 
Atpordingly,  the  Commission 
dnermined  that  it  would  conduct 
expedited  reviews  pursuant  to  section 
79^{c)(3)oftheAct. 

P  Report 

lA  staff  report  containing  information 
^deeming  the  subject  matter  of  the 
lews  wQl  be  placed  in  the  nonpublic 
3rd  on  October  4, 1999,  and  made 
^able  to  persons  on  the 

listrative  Protective  Order  service 
I  for  these  reviews.  A  public  version 
'  be  issued  thereafter,  pursuant  to 
ion  207.62(d)(4)  of  the 
Q^tnmission's  rules. 

Wijitten  Submissions 

Js  provided  in  section  207.62(d)  of 
Commission's  rules,  interested 
p^es  that  are  parties  to  the  reviews 
ai^d  that  have  provided  individually 
luate  responses  to  the  notice  of 
titution,  ^  and  any  party  other  than  an 
prested  party  to  the  reviews  may  file 
itten  comments  with  the  Secretary  on 
It  determinations  the  Commission 
^uld  reach  in  the  reviews.  Comments 
ar^due  on  or  before  October  7, 1999, 
aijd  may  not  contain  new  factual 
information.  Any  person  that  is  neither 
a  p  uty  to  the  five-year  reviews  nor  an 
intorested  party  may  submit  a  brief 
ten  statement  (which  shall  not 
itain  any  new  foctual  information) 


L  record  of  the  Comicissioners'  votes,  the 
Co^iimission's  statement  on  adequacy,  and  any 
individual  Commissioner's  statements  will  be 
available  from  the  Office  of  the  Secretary  and  at  the 
Cotdmission's  web  site. 

^The  Commission  has  found  the  responses 
subitaitted  by  Mill  Iron  Works.  Trinity  Fitting  and 
Fltnge  Group,  Tube  Forgings  of  America,  and 
Wflldbend  to  he  individually  adequate.  Comments 
front  other  interested  parties  will  not  be  accepted 
(see  19  CFR  207.62(d)(2]). 


pertinent  to  the  reviews  by  October  7, 
1999.  If  comments  contain  business 
proprietary  information  (BPI),  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  reviews  must  be 
served  on  all  other  parties  to  the  reviews 
(as  identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  docimient  for  filing  without 
a  certificate  of  service. 

Determination 

The  Commission  has  determined  to 
exercise  its  authority  to  extend  the 
review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.  §  1675(c)(5)(B). 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  vfi  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  August  11, 1999. 
By  order  of  the  Commission. 

Doniu  R.  Koehnke, 

Secretary. 

[FR  Doc.  99-21171  Filed  8-13-99;  8:45  am] 

BKUNG  CODE  702(M»-U 


INTERNATIOtlAL  TRADE 
COMMISSION 

Pnvestigations  No*.  701-TA-397-400 
(Pralifninary)  and  731-TA-«42-S45 
(Preliminary)] 

Certain  Crude  Petroleum  Oil  Products 
From  Iraq,  Mexico,  Saudi  Arabia,  tund 
Venezuela 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Notice  of  discontinuation  of 

countervailing  duty  and  antidumping 

investigations. 

summary:  On  August  9,  1999,  the 
Department  of  Commerce  issued  a 
determination  to  not  initiate 
antidumping  and  countervailing  duty 
investigations  on  crude  oil  from  Iraq, 
Mexico,  Saudi  Arabia,  and  Venezuela. 
Accordingly,  the  Commission  gives 
notice  that  its  coimtervailing  duty  and 
antidimiping  investigations  concerning 
those  products  (Investigations  Nos.  701- 
TA-397-400  (Preliminary)  and  731- 
TA-842-845  (Preliminary))  are 
discontinued. 

EFFECTIVE  DATE:  August  9, 1999. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Fred 
Ruggles  (202-205-3187).  OflSce  of 


Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wwwMsitc.gov). 

Issued:  August  10, 1999. 

By  order  of  the  Commission. 
Doima  R.  Koehnke. 
Secretary. 

[FR  Doc.  99-21173  Filed  8-13-99;  8:45  am) 
BtLLING  CODE  7020-ae-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigationt  Nos.  731-TA-385-386 
(Review)] 

Granular  Poiytetrafluoroethylene  Beain 
From  Italy  and  Japan 

agency:  United  States  International 
Trade  Commission.  , 

ACTION:  Scheduling  of  expedited  five- 
year  reviews  concerning  the 
antidumping  duty  orders  on  granidar 
poiytetrafluoroethylene  resin  from  Italy 
and  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  ^  expedited 
reviews  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
§  1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidiunping 
duty  orders  on  granular 
poiytetrafluoroethylene  resin  from  Italy 
and  Japan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  For  further  information 
concerning  the  conduct  of  these  reviews 
and  rules  of  general  application,  considt 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207.  are  published  at 
63  FR  30599.  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  August  5,  1999. 
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FOR  FURTHER  MFORMATKM  COMTACT: 
Debra  Baker  (202-205-3180).  Office  of 
Investigatioiu,  U.S.  International  Trade 
Commission,  500  E  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPIXMENTARY  MFORMATION: 

Background 

On  August  5, 1999.  the  Commission 
determined  that  the  domestic  interested 
party  group  responses  to  its  notice  of 
institution  (64  FR  23677.  May  3. 1999) 
of  the  subject  five-year  reviews  were 
adequate  and  the  respondent  interested 
party  group  responses  were  inadequate. 
The  Commission  did  not  find  any  other 
circiunstances  that  would  warrant 
conducting  full  reviews.  >  Accordingly, 
the  Commission  determined  that  it 
would  conduct  expedited  reviews 
pursuant  to  section  751(c)(3)  of  the  Act. 

StafTRepott 

A  staff  rep<»t  containing  information 
concerning  the  sub)ect  matter  of  the 
reviews  will  be  placed  in  the  nonpublic 
record  on  September  20. 1999.  and 
made  available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  these  reviews.  A  public  version 
vrill  be  issued  thereafter,  pursuant  to 
section  207.62(d)(4)  of  the 
Commission's  rules. 

Written  submiaaions 

As  provided  in  section  207.62(d)  of 
the  Commission's  rules,  interested 
parties  that  are  parties  to  the  reviews 
and  that  have  provided  individually 
adequate  responses  to  the  notice  of 
institution,^  and  any  party  other  than  an 
interested  party  to  the  reviews  may  file 
written  comments  with  the  Secretary  on 
what  determinations  the  Commission 
should  reach  in  the  reviews.  Comments 
are  due  on  or  before  September  23. 
1999.  and  may  not  contain  new  factual 
information.  Any  person  that  is  neither 


I A  record  of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy,  and  any 
individual  Commissioner's  statements  will  be 
available  from  the  Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

^The  Commission  found  the  response  submitted 
by  E.I.  DuPont  de  Nemours  &  Co.  to  be  individually 
adequate.  Comments  from  other  interested  parties 
will  not  be  accepted  (see  19  CFR  207.62(d)(2)). 


a  party  to  the  five-year  reviews  nor  an 
interested  party  may  submit  a  brief 
written  statement  (which  shall  not 
contain  any  new  factual  information) 
pertinent  to  the  reviews  by  September 
23, 1999.  If  comments  contain  business 
proprietary  information  (BPI),  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  reviews  must  be 
served  on  all  other  parties  to  the  reviews 
(as  identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Detennination 

The  Commission  has  determined  to 
exercise  its  authority  to  extend  the 
review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.  1675(c)(5)(B). 

Aathnrity:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  August  11, 1999 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  9»-21172  Filed  8-13-99;  8:45  am] 
BILLMQ  CODE  7U0-a>-r 


INTERNATIONAL  TRADE 
COMMISSION 

Invatlgatlona  No*.  701-TA-386  and 
731-TA-812  (FInaO 

Uva  CatUa  From  Canada 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
countervailing  duty  and  antidiunping 
investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-812  (Final)  imder  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industiy  in  the 
United  States  is  materially  retarded,  by 


reason  of  less-than-fiair-value  imports 
from  CaUada  of  live  cattle. ' 

Section  207.21(b)  of  the  Commission's 
rules  provides  that,  where  the 
Department  of  Commerce  has  issued  a 
negative  preliminary  detennination,  the 
Commission  will  not  publish  a  notice  of 
scheduling  of  the  final  phase  of  its 
investigation  unless  and  imtil  it  receives 
an  affirmative  final  determination  bova 
Commerce.  Although  the  Department  of 
Commerce  has  preliminarily  determined 
that  cotmtervailable  subsidies  are  not 
being  provided  to  producers  and 
exporters  of  live  cattle  fix>m  Canada,  for 
purposes  of  efficiency  the  Commission 
hereby  waives  rule  207.21(b)  and  gives 
notice  of  the  scheduling  of  the  final 
phase  of  cotmtervailing  duty 
investigation  No.  701-TA-386  (Final) 
under  section  705(b)  of  the  Act  (19 
U.S.C.  1671d(b)).  The  Commission  is 
taking  this  action  so  that  the  final 
phases  of  the  countervailing  duty  and 

•  antidumping  investigations  may 
proceed  concurrently  in  the  event  that 
Conunerce  makes  an  affirmative  final 
countervailing  duty  determination.  If 
Commerce  ma^»s  a  final  negative 
countervailing  duty  determination,  the 
Commission  will  terminate  its 
countervailing  duty  investigation  under 
section  705(c)(2)  of  the  Act  (19  U.S.C. 
1671d(c)(2)),  and  section  207.21(d)  of 
the  Commission's  rules. 
-  For  further  information  concerning 

7  the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rides  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  July  26. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200).  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 


'  For  purposes  of  these  investigations.  Commerce 
has  defined  the  subject  merchandise  as  all  live 
cattle  except:  (1)  Imports  of  dairy  cows  for  the 
production  of  milk  for  human  consumption;  and  (2) 
purebred  or  other  cattle  specially  imported  for 
breeding  purposes.  The  merchandise  subject  to 
these  investigations  is  provided  for  in  subheading 
0102.90.40  of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS).  with  the  exception  of 
statistical  reporting  numbers  0102.90.40.72  and 
0102.90.40.74.  • 
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( Z)mmission  may  also  be  obtained  by 
iitcessing  its  internet  server  (http:// 
1  www.usitc.gov). 

)  VPPVEuemAm  informaIion: 

i 
^ckground 

The  final  phase  of  the  antidumping 
vestigation  is  being  scheduled  as  a 
suit  of  an  affinnative  preliminary 
termination  by  the  Department  of 
mmerce  that  imports  of  live  cattle 
im  Canada  are  being  sold  in  the 
ted  States  at  less  than  fair  value 
thin  the  meaning  of  section  733  of  the 

(19  U.S.C.  1673b).  The  final  phase 
the  coimtervailing  duty  investigation 
being  scheduled,  under  waiver  of 
4^on  207.21(b),  discussed  above,  for 
]4|uposes  of  efficiency.  The 
investigations  were  requested  in  a  letter 
filed  on  November  12,  1998,  by  the 
ti^chers-Cattlemen  Action  Legal 
foundation  ("R-Calf ')  (Columbus,  MT). 
d  its  supporting  trade  associations 
d  individual  cattlemen  and 
[ttlewomen.  Counsel  for  R-Calf 
ithdrew  its  petitions  and  addenda  in 
untervailing  duty  investigation  No. 
l-A-385  (Preliminary)  and 
tidumping  investigations  731-TA- 
d69-810  (Preliminary)  on  November  10, 
'98.  The  letter  received  on  November 
,  1998,  petitioning  for  institution  of 
itidumping  and  countervailing  duty 
ivestigations,  requested  that  the 
itition  and  addenda  filed  in  the 
scontinued  investigations  be 
iiicorporated  by  reference  in  the  instant 
i  Investigations. 

icipation  in  the  Investigatioiis  and 
blic  Service  List 

Persons,  including  industrial  users  of 
subject  merchandise  and,  if  the 
i^rchandise  is  sold  at  the  retail  level, 
iresentativb  consumer  organizations, 
shing  to  participate  in  the  final  phase 
the  investigations  as  parties  must  file 
entry  of  appearance  with  the 
i  «cretary  to  the  Commission,  as 
I  lovided  in  section  201.11  of  the 
( lommission's  rules,  no  later  than  21 
c  ays  prior  to  the  hearing  date  specified 
i  i  this  notice.  A  party  that  filed  a  notice 
"  appearance  during  the  preliminary 
of  the  investigations  need  not  file 
additional  notice  of  appearance 
this  final  phase.  The  Secretary 
maintain  a  public  service  list 
intaining  the  names  and  addresses  of 
persons,  or  their  representatives, 
o  are  parties  to  the  investigations. 

I  iDoited  Disclosure  of  Business 
I  ioprietary  Information  (BPI)  Under  an 
J  L<  Iministrative  Protective  Order  (APO) 
a^d  BPI  Service  List 

IPiu^uant  to  section  207.7(a)  of  the 
Q(>mmission's  rules,  the  Secretary  will 


make  BPI  gathered  in  the  final  phase  of 
the  investigations  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigations.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigations 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  nf  these  investigations  will  be 
placed  in  th^  nonpublic  record  on 
September  23, 1999,  and  a  public 
version  will  be  issued  thereafter, 
pursuant  to  section  207.22  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.  on  October  6, 1999,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Cranmission  on  or 
before  October  1, 1999.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  October  4, 
1999,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7  days 
prior  to  die  date  of  the  hearing. 

Written  Submissions' 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 
207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  September  30, 
1999.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.24  of  the  Commission's 
rules,  and  posthearing  briefs,  which 
must  conform  vdth  the  provisions  of 


section  207.25  of  the  Commission's 
rules.  The  deadline  for  filing 
posthearing  briefs  is  October  14, 1999; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigations  on  or 
before  October  14, 1999.  On  November 
2*  1999,  the  Commission  will  make 
available  to  parties  all  information  on 
which  they  have  not  had  an  opportimity 
to  comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  November  4, 1999,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  v.Titten  subiuissioas  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  pubhc  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  docimient  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VTI  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  August  10,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-21174  Filed  8-13-99;  8:45  amj 
BILUNGCOOE  702IMe-F 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Emergency 
Review;  Comment  Request 

August  10, 1999. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
information  collection  request  (ICR). 
utiUzing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (P.L.  104-13,  44 
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U.S.C  Chapter  35).  0MB  approval  has 
been  requested  by  August  25, 1999.  A 
copy  of  this  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Departmental  Clearance  Officer, 
Ira  L.  Mills  at  202-219-5095. 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Attn:  0MB  Desk  Officer  for  the. 
Bureau  of  Labor  Statistics,  Office  of 
Management  and  Budget,  Room  10235, 
WashLgton,  DC  20503. 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the     I 
functions  of  the  agency,  including 
whether  the  information  will  have 
{tactical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Labor  Market  Information  (LMI) 
Cooperative  Agreement. 

OMB  Number:  1220-0079  (revision). 

Frequency:  Monthly,  Quarterly,  and 
Annually. 

Affected  Public:  State  Governments. 

Number  of  Respondents:  55. 

Estimated  Time  per  Respondent:  14 
hours  (average). 

Total  Burden  Hours:  781  hours 
(avnage). 

Total  Burden  Cost:  (capital/startup): 
SO. 

Total  Burden  Cost:  (operating/ 

maintaining);  $0. 

Description:  The  Bureau  of  Labor 
Statistics  (BLS)  enters  into  Cooperative 
Agreements  annually  with  State 
Emplo3rment  Security  Agencies  (SESAs) 
in  the  50  States,  the  District  of 
Colimibia,  Puerto  Rico,  the  Vir^ 
Islands,  Guam,  and  American  Samoa  to 
provide  them  financial  assistance  for  the 
production  and  operation  of  one  or 
more  of  the  following  LMI  statistical 
programs,  which  themselves  have  been 
approved  by  OMB  separately:  Currmt 


Employment  Statistics,  Local  Area 
Unemployment  Statistics,  Occupational 
Employment  Statistics,  Employment 
and  Wages  Report,  and  Mass  Layoff 
Statistics.  The  Cooperative  Agreement 
provides  the  basis  for  managing  the 
administrative  and  financial  aspects  of 
these  programs. 

The  collection  of  information  allows 
Federal  staff  to  negotiate  the 
Cooperative  Agreement  with  the  SESAs 
and  monitor  their  financial  and 
programmatic  performance,  and  to 
adhere  to  admkiistrative  requirements 
imposed  by  regulations  implementing 
OMB  Circiilar  A-102  and  other  grant- 
related  regulations.  The  information 
collected  also  is  used  for  planning  and 
budgeting  at  the  Federal  level  and  for 
meeting  Federal  reporting  requirements. 
Ira  L.  Mills, 

Departmental  Clearance  Officer. 
[FR  Doc.  99-21156  Filed  8-13-09;  8:45  am) 

■axmO  CODE  451 0-34-M 


DEPARTMENT  OF  LABOR 

Emptoyment  end  Training 
Administration 


[TA-w-aStSas] 

AMP  Incofporalad, 

Pennsylvania; 

I 


narnaourg, 
of  Termination  of 


Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  26, 1999  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  and  former  workers  at 
AMP  Incorporated,  located  in 
Harrisburg,  Pennsylvania  (TA-W- 
35,598). 

The  Department  of  Labor  has 
determined  that  the  petition  is  invalid. 
Under  the  Trade  Act  of  1974,  a  petition 
may  be  filed  by  a  group  of  three  or  more 
workers  in  an  appropriate  subdivision 
of  a  firm,  by  a  company  official,  or  by 
their  union  or  other  duly  authorized 
representative,  the  petitioners  do  not 
share  a  conunon  work  location  and  the 
petitioners  are  not  authorized  to  file  on 
behalf  of  all  workers  of  the  company. 
Consequently,  further  investigation  in 
this  matter  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  27th  day  of 
July  1999. 

Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-21148  Filed  8-13-99;  8:45  am] 
BajJNQ  COOE  4sio-ao-« 


DEPARTMENT  OF  LABOR 

Employment  end  Treining 
Administration 


[TA-W-34, 87^ 

Eaton  Corporation,  Cutler-Hammer 
industrlei  Controls  Division,  Bowling 
Green,  Kentucky;  Amended 
Certification  Regerding  Eligibiiity  To 
Apply  tor  Worker  Adjustment 


In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273),  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  October  9, 1998, 
applicable  to  woricers  of  Eaton 
Corporation,  Cutler-Hammw  Industrial 
Controls  Division  located  in  Bowling 
Green,  Kentucky.  The  notice  was 
published  in  the  Federal  Register  on 
October  23, 1998  (63  FR  56943). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  electrical  industrial  controls.  New 
information  shows  that  worker 
separations  occurred  at  Eaton 
Corporation's  Bowling  Green,  Kentucky 
facility  after  the  September  30, 1998 
termination  date,  llie  short  lapse  of 
coverage  from  March  21, 1998  through 
September  30, 1998  excluded  the 
remaining  workers.  Accordingly,  the 
Department  is  amending  the 
certification  to  reflect  this  matter.  . 

The  amended  notice  applicable  to 
TA-W-34, 873  is  hereby  issued  as 
follows: 

All  workers  of  Eaton  Corporation,  Bowling 
Green,  Kentucky  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  21, 1998  through  October  9,  2000 
are  eligible  to  apply  for  adjustment  assistance 
imder  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  5th  day  of 
August,  1999. 
Grant  D.  Baals, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  99-21153  Filed  8-13-99;  8:45  am] 
MJJNQ  CODE  4S1»-aO-M 
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I  lEPARTMENT  OF  LABOR 

i  Employment  and  Training 
Administration 

^A-W-36.230  and  TA-W-O6,230A] 

johanaen  Brothers  Shoe  Company, 
PC.,  Harriaburg,  Arlcanaaa  and 
Soming,  Arlcanaaa;  Notice  of 

I  drmlnation  of  Certification 

This  notice  terminates  the 
!  letermination  Regarding  EHgibility  to 
'  .pply  for  Worker  Adjustment 

isistance  issued  by  the  Department  on 

ly  14, 1999,  applicable  to  all  workers 
,  Johansen  Brothers  Shoe  Company, 
ic.  located  in  Harrisburg  and  Coming, 
^rkansas.The  notice  wiU  soon  be 
mblished  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
]  epartment  reviewed  the  worker 
I ;  jrtification.  The  workers  were  engaged 

I I  employment  related  to  the 

)  roduction  of  women's  casual  and  dress 
t  loes.  Findings  on  review  show  that  on 
ly  2, 1999,  the  Department  issued  a 
irtification  of  eligibility  applicable  to 
|1  workers  of  Johansen  BroAers  Shoe 
impany.  Inc.,  Coming,  Arkansas  (TA- 
f-36,109),  and  Harrisburg,  Arkansas 
A-W-36.109A).  Workers  separated 
im  employment  with  the  subject  firm 
6h  or  after  April  7, 1998  through  July  2, 
4  001 ,  are  eligible  to  apply  for  worker 
{ ajustment  assistance. 

Based  on  this  new  information,  the 
I  )^partment  is  terminating  the 
c  ^rtification  for  petition  number  TA-W- 
i  4,230  and  TA-W-36,230A.  Further 
c  pverage  for  workers  under  this 
c  ^rtification  would  serve  no  purpose, 
id  the  certification  has  been 
lated. 

iigned  in  Washington,  DC,  this  2nd  day  of 
Atgust  1999. 

Qtant  D.  Beale, 

>gram  Manager,  Office  of  Trade 
Ijustment  Assistance. 
Doc.  99-21146  Filed  8-13-99;  8:45  am) 
CODE  4S10-40-M 


DEPARTMENT  OF  LABOR 


Ei^pioyment  and  Training 
Adminiatration 

[tl^W-35.704] 

Jqhnaon  &  Johnaon  Medical,  Inc., 
iluding  Worfcara  of  Ethlcon,  Inc., 
Ily  Servicea,  Inc.,  and  Altempa, 
ington,  Texaa;  Amended 

n  Regarding  Eligibility  To 
.  for  Woricers  Adjustment 
Ajiiaiatance 

I  accordance  with  Section  223  of  the 
Tirfede  Act  of  1974  (19  U.S.C.  2273)  the 


Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  25, 1999,  applicable  to  workers 
of  Johnson  &  Johnson  Medical,  Inc. 
located  in  Arlington,  Texas.  The  notice 
was  published  in  the  Federal  Register 
on  May  11, 1999  (64  FR  25372). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  fimi.  The  - 
workers  produce  surgical  latex  gloves. 
Company  information  shows  that 
Ethicon,  Inc.  is  the  parent  firai  of 
Johnson  &  Johnson  Medical  located  in 
Arlington,  Texas.  The  company  also 
reports  that  some  workers  separated 
fi'om  employment  at  Johnson  &  Johnson 
Medical,  Lac,  Arlington,  Texas  had  their 
wages  reported  under  three  separate 
imemployment  instuance  (UI)  tax  ^ 

accounts,  at  Ethicon,  Inc.,  Kelly 
Services,  Inc..  and  Altemps,  Arlington, 
Texas.  Workers  from  these  companies 
produced  stugical  latex  gloves  at  the 
Arlington,  Texas  facility  of  Johnson  & 
Johnson  Medical,  Inc. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  in  include  workers  from 
Ethicon,  Inc.,  Kelly  Services,  Inc.,  and 
Altemps  who  were  engaged  in  the 
production  of  surgical  latex  gloves  at 
Johnson  &  Johnson  Medical,  Inc., 
Arlington,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Johnson  &  Johnson  Medical,  Inc. 
adversely  affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-35,704  is  hereby  issued  as 
follows: 

All  workers  of  Johnson  &  Johnson  Medical. 
Inc.,  Arlington,  Texas  and  workers  of 
Ethicon,  Inc.,  Kelly  Services,  Inc.  and 
Altemps,  Arlington,  Texas  engaged  in 
employment  related  to  the  production  of 
surgical  latex  gloves  for  Johnson  &  Johnson 
Medical,  Inc.,  Arlington.  Texas  who  became 
totally  or  partially  separated  firom 
employment  on  or  after  April  19, 1999 
through  March  25,  2001  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  5th  day  of 
August,  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  99-21154  Filed  8-13-99;  8:45  am] 
BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,156] 

LAica  Microayatema  incorporated,' 
Depew,  New  York;  Notice  of 
Termination  of  Inveatigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  3, 1999  in  response  to 
a  petition  filed  on  March  18. 1999  on 
behalf  of  workers  at  Leica  Microsystems, 
Inc.,  Depew.  New  York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpD.se,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  30th  day  of 
July,  1999 

Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-21151  Filed  8-13-99;  8:45  am] 

BILUNG  COOE  4610-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatration 

iTA-W-35.090etaq 

Mead  Paper  Corporation,  Rumford, 
Maine  et  ai;  Amended  Certification 
Regarding  EiiglMiity  To  Apply  lor 
Worlcer  Adjuatment  Aaaistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  February  12, 
1999,  applicable  to  workers  of  Mead 
Paper  Corporation,  Rumford.  Maine. 
The  notice  was  published  in  the  Federal 
Register  on  April^27. 1999  (64  22648). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  will  occiu  in  September  and 
December.  1999  at  Various  support 
function  facilities  due  to  the  company 
closing  its'  Specialty  business 
operations.  These  facilities  provide  sales 
and  marketing  services  for  Uie 
production  of  predominantly 
groimdwood  coated  paper  at  the 
Rumford.  Maine  location  of  Mead  Paper 
Corporation. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Mead  Paper  Corporation  adversely 
affected  by  increased  imports. 
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The  amended  notice  applicable  to 
TA-W-35,090  is  hereby  issued  as 
follows: 

All  workers  of  Mead  Paper  Corporation, 
Rumford,  Maine  (TA-W-35.090);  and  the 
Specialty  business  operations  at  the  various 
locations  cited  below,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  October  5, 1997  through  February  12, 
2001  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974: 

TA-W-35.090A  Portland.  Maine 
TA-W-35,090B  Arlington  Heights,  Illinois 
TA-W-35,090C  Augusta,  Maine 
TA-W-35,090D  East  Wakefield,  New 

Hampshira 
TA-W-35,0g0E  Skowhegan,  Maine 
TA-W-35,090F  Alburtis,  Pennsylvania. 

Signed  at  Washington,  DC,  this  5th  day  of 
August,  1999. 
Grant  D.  Beale, 

Progam  Manager.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-21152  Filed  8-13-99:  8:45  am) 
I  OOOE  4610-aO-ll 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 


TA-W 


36.581  . 
36.582. 

36.583. 
36.584. 
36.585. 
36.586. 
36.587. 
36.586. 
36,589. 
36,590. 

36.591  . 

36.592  . 

36.593  ■ 
36.594. 

36,595. 
36.596. 
36.597. 
36.588. 

36.600 
36.601 
36.602 
36,603 
36,604 
36.605 
36,606 
36,607 
36.608 
36,609 


investigations  RegardNig  Certifications 
of  EllglMltty  To  Apply  for  Worker 
Adju^ment  Asslslance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  22 1  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  worliers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  n, 
Hzhapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

Appendix 

[Petitions  instituted  on  07/26/1999] 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  26. 1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  26, 1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington.  DC  20210. 

Signed  at  Washington,  DC  this  26th  day  of 
July,  1999. 
Grant  D.  Beak, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 


Subject  firm 
(pentioners) 


Phelps  Dodge  Hidalgo,  Inc  (Comp) 
Portland  General  Electric  (Comp)  .. 


Texas  Jean  Co  (WrKs) 

DinoTOLA  (UNITE)  

Jackie  Evans  Fashkm,  Inc  (Comp) 

REDA,  A  Cameo  Co  (Comp) 

58*$  Inc  (Wrks)  

LxKraine  Wardy  Enterprise  (Wrks)  . 

Kvaemer,  Inc.  (Wrks) 

BtoChem  Immunosystems  (Wrks)  . 


Marietta  Cutting  LLC  (Comp) 

Intermedks,  Inc  (Comp)  

Shaer  Shoe— Franklin  (Wrks) . 
Brazos  Sportswear  (Wrks) 


AMP.  Inc  (Wrks)  

Ashmore  Sportswear,  Inc  (Comp) 

PeKon  Co.  (Comp) 

F>acrfic  Softwoods  (Wrks) ~ 

Brazos  Sportswear  (Wrks) 

Copper  Range  Co  (Wrks) 

Venco,  Inc  (Wrks)  

Tmstoy  Drilling  &  Co  (Wrks)  

Snyder  Area  Contractor  (Comp)  ... 

Total  Minatome  Corp  (Wrks)  

/Uiegro  Operating  Inc  (Comp) 

PhiHips  Petroleum  Co  (Comp) 

Big  "6"  Drilling  (Wrks)  

Western  Gas  Resources  (Wrks) 


Locatkm 


Ptayas,  NM  .. 
Portland,  OR 


El  Paso,  TX 

New  York,  NY  .. 

Passak:,  NJ 

BaiHesville,  OK 
Martinsville,  VA 

El  Paso,  TX 

Houston,  TX 

Allentown,  PA  .. 


Marietta,  OK 

Arigleton,  TX 

Farmington,  ME 
Batavia,  OH  


Baker  Hughes/Western  Geo  (Wrks) ,....    Houston,  TX 


Hanisburg,  PA  .... 

Leoia,  PA  

Penca  City,  OK  ... 
Phfkxnath,  OR  .... 
Staten  Island,  NY 
White  Pine,  Ml  .... 

Denver,  Co 

Odessa,  TX 

Snyder,  TX 

Houston,  TX 

Abilene,  TX  

Bartlesville,  OK  ... 

Houston,  TX 

MkHand,  TX 


Date  of 
petitien 


07/19/99 
07/15/99 

07/10/99 
07/09/99 
07/09/99 
07/09/99 
06/28/99 
06/20/99 
07/01/99 
07/12/99 

07/06/99 
06/18/99 
07/12/99 
07/13/99 

07/08/99 
07/07/99 
07/14/99 
07/15/99 
07/10/99 
07/06/99 
07/14/99 
07/14/99 
07/12/99 
06/15/99 
07/12/99 
07/16/99 
07/12/99 
06/09/99 
07/15/99 


Product(s) 


Copper  Arwde. 
Decommisston  Nuclear  Power 

Plant. 
Jean  Pants,  Shirts,  etc. 
Men's  and  Ladies  Jackets. 
Ladies'  Suits. 

Electncal  Submergible  Pumps. 
Embrokiery. 
Ladies'  Sportswear. 
Engineering  Documents. 
Research  &  Medk»l  Instrumen- 

tatkxi. 
Men's  Slacks. 
Medk»l  Devices. 
Women's  Shoes. 
Embroidered  &  Silk  Screened 

Garments. 
Connectors. 
T-Shirts. 

Seismk:  Electronk:  Equipment. 
Wood. 

Knit  Sportswear. 
Copper. 

Petroleum  &  Natural  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas 
Oil  and  Gas. 
Oil  and  Natural  Gas. 
Oil  and  Gas. 
Seismic  Data. 


FRDoc.  99-21155  Filed  8-13-99;  8:45  am] 
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APARTMENT  OF  LABOR 

Emptoyment  and  Training 
i^dmlniatration 

(rA-W-36,586] 

I  lada,  A  Cameo  Company,  Bartlaaville, 
Oklahoma;  Notico  of  Tennlnation  of 
Ihvaatigatlon 

Pursuant  to  Section  221  of  the  Trade 
/  LCt  of  1974,  an  investigation  was 
i  litiated  on  July  26, 1999  in  response  to 
I  worker  petition  on  behalf  of  workers 
B  t  REDA,  A  Cameo  Company, 
I  iartlesville,  Oklahoma. 

The  petitioner  has  requested  that  the 
:  etition  be  withdrawn.  Consequently, 
:  irther  investigation  in  this  case  would 
I  Bfve  no  purpose,  and  the  investigation 
:  as  been  terminated. 

Signed  in  Washington,  D.C.  this  26th  day 
3  F  July,  1999. 
[  rant  D.  Beale, 

'jogram  Manager,  Office  of  Trade 
idjustment  Assistance. 
FR  Doc.  99-21149  Filed  8-13-99;  8:45  am] 

I  LLiNO  CODE  4510-3(MII 


PARTMENT  OF  LABOR 


and  Training 
ilniatratlon 

lidtatlon  for  Grant  Applicationa 
\)  H-1B  Taetinical  SMII  Training 

ENCY:  Employment  and  Training 
idministration  (ETA),  Labor. 

Notice  of  availability  of  funds 
( c  id  solicitation  for  grant  applications 
ilGA). 


I^UmmarY:  This  notice  contains  all  of  the 
'essary  information  and  forms 
fded  to  apply  for  grant  funding.  The 
ployment  and  Training 
Iministration  (ETA),  U.S.  Department 
^  Labor  (DOL),  announces  the 
{ tailability  of  grant  funds  for  skill 
tuning  programs  for  unemployed  and 
( iiployed  workers.  Fimding  for  these 
{ ijants  is  coming  from  the  user  fee 
I  liandated  for  applicants  for  new  H-lB 
I  lonimmigrant  visa  workers  and 
established  imder  the  American 
Cpmpetitiveness  and  Workforce 

Srovement  Act  of  1998  (ACWIA). 
igible  applicants  for  these  grants 
ill  be  private  industry  coimcils  (PICs) 
tablished  under  Section  102  of  the  Job 
1  raining  Partnership  Act  (JTPA),  local 
irkforce  Investment  Boards  (WIBs) 
>lished  imder  section  117  of  the 


Workforce  Investment  Act  (WIA)  that 
will  carry  out  such  programs  or  projects 
through  one-stop  delivery  systems 
estabhshed  imder  section  121  of  WIA, 
or  regional  consortia  of  PICs  or  local 
boards.  Regional  consortia  may  be 
interstate. 

WIA  provides  a  framework  for  a 
hational  workforce  investment  and 
employment  system  designed  to  meet 
both  the  needs  of  the  nation's 
businesses  and  the  needs  of  job  seekers 
and  workers  who  want  to  further  their 
careers.  ACWIA  will  provide  resources 
for  skill  training  in  occupations  that  are 
in  employer  demand;  one  measure  of 
this  demand  is  employer  H-lB 
applications  for  workers.  In  particular, 
industries  that  appear  to  generate  the 
most  H— IB  demand  include  information 
technology  and  health.  Appendix  A  to 
this  Solicitation  provides  information 
on  the  kinds  of  occupations  certified 
under  the  H-lB  program  by  the 
Department  of  Labor  for  Fiscal  Year 
1999  (Oct.l.  1998  to  May  1999),  and  the 
number  of  job  openings  certified  in  each 
occupation. 

This  notice  describes  the  application 
submission  requirements,  the  process 
that  eligible  entities  must  use  to  apply 
for  funds  covered  by  this  solicitation, 
and  how  grantees  will  be  selected.  It  is 
anticipated  that  about  $25  million  will 
be  available  for  funding  the  projects 
covered  in  this  first-round  solicitation, 
that  approximately  fifteen  to  twenty 
projects  will  be  selected  for  funding, 
and  that  the  mayimnm  grant  award  will 
not  exceed  $1.5  million.  There  is  a  50 
percent  non-Federal  matching 
requirement 

DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  August 
16. 1999.  The  closing  date  for  receipt  of 
applications  shall  be  75  days  after  date 
of  publication  in  the  Federal  Register  at 
4:00  p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Applications  shall  be 
mailed  to  the  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Attention:  Diemle  Phan, 
SGA/DFA  99-019,  200  Constitution 
Avenue,  NW,  Room  S-4203, 
Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  Diemle 
Phan,  Grants  Management  Specialist, 
Division  of  Federal  Assistance,  Fax 
(202)  219-6739.  This  is  not  a  toll  free 
niunber.  All  inquiries  should  include 
the  SGA  number  (DFA  99-019)  and  a 
contact  name,  fax  and  phone  number. 
This  solicitation  will  also  be  published 
on  the  Internet  on  the  Employment  and 
Training  Administration's  Homepage  at 


http://www.doleta.gov.  Award 
notifications  will  also  be  published  on 
this  Homepage. 

BACKGROUND:  This  initiative  will  build 
on  recent  ETA  initiatives,  specifically 
the  June  1998  dislocated  worker 
technology  demonstration  and  the  new 
dislocated  worker  technology 
demonstration.  These  two  recent  efforts 
were  intended  to  strengthen  linkages 
between  employers  experiencing  skill 
shortages  in  specific  occupations  and 
the  publicly  funded  workforce 
development  system.  In  June  1998.  $7.5 
million  in  JTPA  Tide  III  dislocated 
worker  funds  was  awarded  to  11 
organizations  throughout  the  country  to 
train  workers  in  skills  related  to  the 
information  technology  industry.  In 
June  1999,  over  $9.57  million  was 
awarded  to  10  grantees  to  train 
dislocated  workers  in  the  skills 
necessary  to  obtain  work  requiring 
advanced  skills  in  occupations  in 
manufactvuing  industry  settings, 
including  computers  and  electronics 
manufacturing,  machinery  and  motor 
vehicles,  chemicals  and  petroleum, 
specialized  instruments  and  devices, 
and  biomedics. 

SUPPLEMENTARY  INFORMATION:  ETA  is 
soliciting  proposals  on  a  competitive 
basis  for  the  conduct  of  demonstration 
projects  to  provide  technical  skills 
training  for  workers,  including  both 
employed  and  unemployed  workers. 

This  announcement  consists  of  three 
parts: 

•  Part  I  discusses  the  procedures  for 
eligible  applicants  who  wish  to  apply 
for  these  funds. 

■  •  Part  n  provides  the  detailed 
Statement  of  Work  together  with 
applicable  reporting  requirements. 

•  Part  in  describes  the  selection 
process/criteria  for  award. 


LegislatiTe  Mandate 

The  relevant  portions  of  ACWIA 
dealing  with  the  establishment  of  a  fund 
for  implementing  a  program  of  H-lB 
skill  training  grants  state: 

"Section  286(s) — ^H-lB  Nonimmigrant 
Petitioner  Account 

(1)  In  General — There  is  established  in 
the  general  fund  of  the  Treasury  a 
separate  accoimt,  which  shall  be  known 
as  the  "H-lB  Nonimmigrant  Petitioner 
Accoimt."  Notwithstanding  any  other 
section  of  this  title,  there  shall  be 
deposited  as  offsetting  receipts  into  the 
account  all  fees  collected  under  section 
214(c)(9). 

(2)  Use  of  Fees  for  Job  Training— 56.3 
percent  of  amounts  deposited  into  the 
H-lB  Nonimmigrant  Petitioner  Account 
shall  remain  available  to  the  Secretary 
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of  Labor  until  expended  for 
demonstration  programs  and  projects 
described  in  section  104(c)  of  the 
American  Competitiveness  and 
Workforce  Improvement  Act  of  1998." 

Section  104(c)  Demonstration 
Programs  and  Projects  To  Provide 
Technical  Skills  Training  for  Workers. — 

(1)  In  General — In  estaolishing 
demonstration  programs  under  section 
452(c)  of  the  Job  Training  Partnership 
Act  (29  U.S.C.  1732(c)).  as  in  effect  on 
the  date  of  the  enactment  of  this  Act,  or 
demonstration  programs  of  projects 
under  section  171(b)  of  the  Workforce 
Investment  Act  of  1998,  the  Secretary  of 
Labor  shall  use  funds  available  under 
section  286(s)  to  establish 
demonstration  programs  or  projects  to 
provide  technical  skills  training  fbr 
woricers.  including  both  employed  and 
unemployed  workers. 

(2)  Grants— The  Secretary  of  Labor 
shall  award  grants  to  carry  out  the 
programs  and  projects  described  in 
paiasraph  (1)  to — 

(A)(iJ  private  industry  councils 
established  under  section  102  of  the  Job 
Training  Partnership  Act  (29 
U.S.C.1512),  as  in  effect  on  the  date  of 
the  enactment  of  this  Act;  or 

(ii)  local  boards  that  will  carry  out 
such  programs  or  projects  throi^  one- 
stop  delivery  systems  established  under 
section  121  of  the  Workforce  Investment 
Act  of  1998;  or 

(B)  regioiial  consortia  of  councils  or 
local  boards  described  in  subparagraph 
(A). 

The  Immigration  and  Nationality  Act 
(INA)(section  101(a)(15)(  H)(i)  (b)) 
defines  the  "H-lB  alien  as  one  who  is 
coming  temporarily  to  the  United  States 
to  perform  services  in  a  specialty 
ofxnipatidn  or  as  a  fashion  model." 

The  INA  (Section  214(i))  sets  criteria 
to  define  the  term  "specialty 
occupation:" 

(1)  For  purposes  of  section 
101(a)(lS)(H)(i)(b)  and  paragraph  2,  a 
"specialty  occupation"  means  an 
occupation  that  requires — 

(A)  theoretical  and  practical 
application  of  a  body  of  highly 
specialized  knowledge  and, 

(B)  attainment  of  a  bachelor's  or 
higher  degree  in  the  specific  specialty 
(or  its  equivalent)  as  a  minimum  for 
entry  into  the  occupation  in  the  United 
States 

(2)  For  purposes  of  section 
101(a)(lS)(H)(i)(b)),  the  requirements  of 
this  paragraph  with  respect  to  a 
specialty  occupation  are — 

(A)  full  state  licensure  to  practice  in 
the  occupation,  if  such  licensure  is 
required. 

(B)  completion  of  the  degree 
described  in  paragraph  (1)(B)  for  the 


occupation,  or  (C)(i)  experience  in  the 
specialty  equivalent  to  the  completion 
of  such  degree,  and  (ii)  recognition  of 
expertise  in  the  specialty  through 
progressively  responsible  positions 
relating  to  the  specialty. 

Part  I — ^Application  Process 

A.  Eligible  Applicants  ■ 

ACWIA  specifies  under  Section 
104(c)(2)  that  the  Secretary  shall  award 
grants  to  private  industry  councils 
(PICs)  established  under  section  102  of 
the  Job  Training  Partnership  Act  (JTPA), 
or  local  boards  that  will  carry  out  such 
programs  or  projects  through  one-stop 
delivery  systems  established  imder 
section  121  of  the  Workforce  Investment 
Act  (WIA)  of  1998,  or  regional  consortia 
of  coimdls  or  local  boards. 

}ffhile  the  statute  is  quite  specific 
about  the  fact  that  only  PICs,  local 
boards  and  consortia  may  apply  for  and 
receive  these  grant  awards,  it  does  not 
preempt  the  participation  of  other 
concerned  entities  which  are  integral  to 
the  process  of  planning  for  and 
conducting  skill  training  in  skill 
shortage  areas.  The  Department  of  Labor 
is  requiring  that  eligible  applicants  must 
demonstrate  that  they  have  the 
involvement  of  a  wide  representation  of 
the  business  community  in  their  region. 
They  are  also  strongly  encouraged  to 
readi  out  widely  and  involve  a  broad 
spectrum  of  other  organizations  such  as 
labor  unions,  conmiunity  colleges  and 
other  postsecondary  educational 
institutions,  and  community  based 
organizations  in  a  partnership  or 
consortium  arrangement.  Applicants  are 
encoiiraged  to  associate  with  entities 
which  possess  a  sound  grasp  of  the  job 
marketplace  in  the  region  and  which  are 
in  a  position  to  address  the  issue  of  skill 
shortage  occupations.  Such 
organizations  would  include  private,  for 
profit  businesses — ^including  small-  and 
medium-size  businesses;  business, 
trade,  or  industry  associations  such  as 
local  Chambers  of  Commerce  and  small 
business  federations;  and  labor  imions. 
Also,  those  entities  should  include 
businesses  and  business  associations 
which  have  experienced  first  hand  the 
problems  of  coping  with  skill  shortages 
and  which  employ  workers  engaged  in 
skill  shortage  occupations.  This 
Solicitation  will  not  prescriptively 
define  the  roles  of  individual  entities 
within  the  partnership  beyond 
requiring,  as  ACWIA  states,  that  the 
PICs,  local  workforce  investment 
boards,  or  consortia  be  the  applicant 
and  the  recipient  of  grant  funds.  It  is 
anticipated,  however,  that  the  proposal 
will  provide  a  detailed  discussion  of 
participating  organizations'  respective 


responsibilities.  The  proposal  should 
describe  a  consortium  of  several 
employers  that  will  lead  the  consortium 
and  provide  matching  funds  and  who 
intend  to  employ  workers  participating 
in  the  technical  skills  training- 
Based  on  Department  of  Labor 
experiences,  regional  partnerships  that 
actively  engage  a  wide  range  of 
participation  from  community  groups — 
particularly  with  strong  private 
employer  involvement — appear  to  be 
successful.  In  general,  applicants  will  be 
encouraged  to  include  a  broad  spectrum 
of  stakeholder  groups,  including  such 
employers,  in  their  partnership  effort. 
Also,  PICs  or  local  workforce 
investment  boards  or  consortia  thereof 
representing  more  than  one  region  that 
share  common  economic  goals  may 
band  together  as  one  applicant  rather 
than  applying  individually. 

A  signed  certification  of  the 
authorized  signatory  for  a  PIC  or  a  local 
workforce  investment  board,  or  the 
authorized  signatory  for  each  PIC  or 
local  board  in  the  case  of  a  consortium, 
is  required.  The  attestation  must 
identify  who  the  grant  recipient  is  and 
describe  its  capacity  to  administer  this 
project:  it  shall  also  indicate  that  the 
'project  is  consistent  with  and  will  be 
coordinated  with  the  workforce 
investment  system(s)  that  are  involved 
in  technical  skills  activities  in  the 
region(s)  encompassed  by  the  applicant. 

Part  in  of  this  announcement 
enumerates  and  defines  in  depth  a 
series  of  criteria  that  will  be  utilized  to 
rate  applicant  submissions.  Briefly, 
these  criteria  are: 

•  Statement  of  Need 

•  Service  Delivery  Strategy 

•  Target  Population 

•  linkages  with  Key  Partners/ 
SustainabUity 

•  Outcomes 

•  Cost  Effectiveness 

B.  Submission  of  Proposals 

Applicants  must  submit  four  (4) 
copies  of  their  proposal,  with  original 
signatures.  The  proposal  must  consist  of 
two  (2)  separate  and  distinct  parts.  Parts 
landn. 

•  Part  I  of  the  proposal  shall  contain 
the  Standard  Form  (SF)  424, 
"Application  for  Federal  Assistance" 
(Appendix  B)  and  die  Budget 
Information  Form  (AppendUx  C).  The 
individual  signing  the  (SF)  424  on 
behalf  of  the  applicant  shall  represent 
the  responsible  financial  and 
administrative  entity  for  a  grant  should 
that  application  result  in  an  award.  The 
individual  who  signs  the  application 
should  be  the  same  individual  who 
signs  the  certification  discussed  in  the 
previous  section.  According  to  the 
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Lobbying  Disclosure  Act  of  1995, 
Section  18,  an  organization  described  in 
Section  501  (c)4  of  the  Internal  Revenue 
pode  of  1986  which  engages  in  lobbying 
Activities  shall  not  be  eUgible  for  the 
eceipt  of  federal  funds  constituting  an 
iward,  grant,  or  loan. 

hi  preparing  the  Budget  Information 
iheet,  the  applicant  must  provide  a 
oncise  narrative  explanation  to  support 
he  request.  The  statutory  language  of 
ACWIA  is  specific  and  exclusive  in 
itating  that  grant  resources  are  to  be 
ixpended  for  programs  or  projects  to 
trovide  technical  skills  training. 
"  lerefore,  no  ACWIA  grant  resources 

ly  be  utilized  for  the  costs  of 
idministration.  The  budget  narrative 
Should  discuss  precisely  how  the  costs 
of  necessary  administration  are  being 
'»ome  by  non-ACWIA  resources.  To  the 
extent  that  these  resources  ara  non* 
'ederal  in  nature,  they  may  comprise 
>art  of  the  match. 
Part  n  must  contain  a  technical 
iroposal  that  demonstrates  the  Offeror's 
^abilities  in  accordance  with  the 
Itatement  of  Work  contained  in  this 
louncemoit.  A  grant  appUcation  is 
ited  to  twenty  (20)  double-spaced, 
igle-side,  8.5  inch  x  11  inch  pages 
ith  1-inch  margins.  The  Offeror  may 
irovide  statistical  ii^rmation  and- 
tlated  material  in  attachments, 
ittachments  may  not  exceed  fifteen  (15) 
ages.  Letters  of  commitment  from 
fartners  or  from  those  providing 
latching  resources  may  be  submitted  as 
■  ichments;  however,  letters  of  support 
not  required.  Such  letters  will  not 
ijDunt  against  the  allowable  maximum 
Jage  total.  The  Applicant  must  briefly 
numerate  those  entities  in  the  text  of 
le  proposal.  Text  type  shall  be  11  point 
•  larger.  AppUcations  that  do  not  meet 
lese  requirements  will  not  be 
insidered.  Each  application  must 
itclude  a  Time  Line  outlining  project 
i  tctivities  and  an  Executive  Summary 
]  ipt  to  exceed  two  pages.  The  Time  Line 
1  ind  the  Executive  Summary  do  not 
cpimt  against  the  25  page  limit.  No  cost 
ita  or  reference  to  price  is  included  in 
te  technical  proposal. 

Hand  Delivered  Proposals 

If  proposals  are  hand  delivered,  they 
|ust  be  received  at  the  designated  place 
4:00  p.m.,  Eastern  Time  (insert  date 
lumber  of  days  after  date  of 
iblication  in  the  Federal  Register].  All 
'emight  mail  will  be  considered  to  be 
nd  delivered  and  must  be  received  at 
|e  designated  place  by  2:00  on  the 
specified  closing  date.  Telegraphed  and/ 
c  >  faxed  proposals  will  not  be  honored. 
I  'i  dlure  to  adhere  to  the  above 
i  istructions  will  be  a  basis  for  a 
( ( itermination  of  nonresponsiveness. 


D.  Late  Proposals 

A  proposal  received  at  the  designated 
office  after  the  exact  time  specified  for 
receipt  will  not  be  considered  unless  it 
is  received  before  award  is  made  and  it: 
__    •  Was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g.,  a  proposal  submitted 
in  response  to  a  solicitation  requiring 
receipt  of  applications  by  the  20th  of  the 
month  must  be  mailed  by  the  15th); 

•  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service,  Post 
Office  to  addressee,  not  later  than  5  p.m. 
at  the  place  of  mailing  two  working  days 
prior  to  the  date  specified  for  proposals. 
The  term  "woffkir^  days"  excludes 
weekends  and  U.S.  Federal  holidays. 

The  uuly  acceptable  evidence  that  an 
application  was  sent  in  accordance  with 
these  requirements  is  a  printed, 
stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  suppUed  or  affixed  on  the 
date  of  mailing  by  employees  of  the  U.S. 
Postal  Service. 

E.  Period  of  Performance 

The  initial  period  of  performance  will 
be  up  to  24  months  hoxa  the  date  of 
execution  of  the  grant  documents.  It  is 
anticipated  that  about  $25  million  will 
be  disbursed.  It  is  also  anticipated  that 
15-20  grant  awards  will  be  made  for  up 
to  $1.5  million.  Based  on  successful 
performance  and  the  availability  of 
resources,  these  grants  may  be  extended 
for  an  additional  period  not  to  exceed 
36  months  in  total. 

F.  Definitions 

For  purposes  of  this  solicitation: 

•  Technical  skills  training  includes 
occupational  skills  training — that  may 
combine  academic  and  work-place 
learning  and  related  instruction, 
customized  training  with  a  commitment 
of  an  employer  or  group  of  employers  to 
employ  an  individual  upon  successful 
completion  of  training,  and  that  may  be 
tailored  to  meet  the  needs  of  the 
individual  participant.  Section  134 
(d)(4)(D)  of  WIA  provides  a  definition  of 
training  services  that  shall  be  viewed  as 
generally  applicable  to  the  term 
"technical  skills  training"  in  this 
SoUcitation.  This  definition  of  technical 
skills  training  specifically  allows  the 
use  of  grant  funds  to  provide  necessary 
books. 

•  Region  means  an  area  which 
exhibits  a  commonality  of  economic 
interest.  Thus,  a  region  may  comprise  a 
few  labor  market  areas,  one  large  labor 
market,  one  labor  market  area  joined 


together  with  a  couple  of  adjacent  rural 
districts,  a  few  special  pxupose  districts, 
or  a  few  contiguous  PICs  or  local  boards* 
Clearly,  if  the  region  involves  multiple 
economic  or  political  jiuisdictions,  it  is 
essential  that  they  be  contiguous  to  one 
another.  A  region  may  be  either 
intrastate  or  interstate.  Although  the 
rating  criteria  will  provide  more  detail, 
it  is  die  applicant's  responsibility  to 
demonstrate  the  regional  nature  of  the 
area  which  that  application  covers. 
Also,  a  region  may  be  coterminous  with 
a  single  PIC  or  local  board. 

•  Younger  workers  (ages  18-24)  who 
may  have  fewer  educational  or 
occupational  credentials  means  those 
individuals  who  have  the  educational  or 
occupational  credential  level 
enumerated  in  Sec.  101  (33)  of  WIA 
(which,  in  another  context,  is  employed 
to  describe  an  "out  of  school  youth"). 
Specifically,  that  definition  refers  to  a 
school  dropout  or  someone  who  has 
received  a  secondary  school  diploma  or 
its  equivalent  but  is  basic  skills 
deficient,  unemployed  or 
underemployed. 

G.  Matching  Requirement 

No  appUcant  may  receive  a  grant 
unless  that  applicant  agrees  to  provide 
resources  equivalent  to  at  least  50 
percent  of  the  grant  award  amount  as  a 
match.  That  match  may  be  provided  in 
cash  or  in  kind.  In  view  of  the  fact  that 
the  singular  focus  of  grant  resources  is 
to  provide  skill  training,  ETA 
particularly  encourages  the  provision  of 
essential  capital  equipment,  such  as 
computer  equipment,  as  part  of  the 
match.  The  match  will  not  be  tied  to  the 
drawdown  of  funds,  however,  the 
amoimt  and  nature  of  it  must  be  clearly 
described  in  the  appUcation. 

Part  n— Statement  of  Work/Reporting 
Requirements 


A.  Principles 

Six  basic  key  principles  imderlie  this 
effort: 

•  Local  Board  (or  PIC)  Participation: 
The  initiative  should  help  local  boards- 
achieve  the  goals  of  their  strategic  plans 
established  under  WIA.  While  this 
legislation  requires  that  the  local  board 
or  PIC  or  a  regional  consortium  of 
boards  or  PICs  be  the  eUgible  applicant, 
this  Solicitation  encourages  local  boards 
or  PICs  to  move  beyond  simply  being 
the  applicant  and  become  actively 
engaged  in  the  design  and 
implementation  of  this  grant  and,  thus, 
reinforce  and  strengthen  the  delivery 
systems  emerging  under  the  Workforce 
Investment  Act  of  1998.  This  concept 
ties  in  clearly  to  two  rating  criteria: 
Service  Delivery  Strategy  (What  is  the 
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range  of  potential  training  providera?: 
How  will  the  t]rpe8  of  training  planned 
for  project  participants  be  determined?) 
and  Links  with  Key  Partners/ 
Sustainability  (What  role  each  partner 
in  the  endeavor  will  play). 

•  Partnership  Sustainability:  The 
grant  awards  will  be  of  relatively  short 
duration — up  to  24  months.  Although 
the  primary  focus  of  these  awards  is 
technical  skill  training.  ETA  intends 
that  regional  partnerships  sustain 
themselves  over  the  long  term — ^well 
after  the  fadmal  resources  from  this 
initiative  have  been  exhausted.  The  50 
pocent  non-Federal  matching 
requirement  is  an  integral  part  of 
ensuring  sustainability;  matching 
resources  will  help  sustain  the  skill 
shortages  training  effort  beyond  the  term 
of  the  grant  This  concept  relates  to 
Links  with  Key  Partners/Sustainability 
(What  resources  does  each  partner  l»ing 
to  the  table  and  how  does  this 
contribution  assist  in  building  the 
foundation  for  a  permanent 
partnership?) 

•  Business  Involvement:  Business  is 
an  essential  partner.  It  articulates  skill 
requirements,  hires  skilled  woikors,  and 
provides  support  for  lifelong  learning. 
Under  WIA,  business  plays  a  critical 
role  in  planning  and  overseeing  trainii^ 
and  employment  activities.  WIA 
requires  that  the  majority  of  the 
membership  of  State  and  local  boards  be 
business  representatives,  and  that  the 
State  and  local  board  chairs  be  drawn 
from  business.  For  the  purpose  of  these 
grants,  il  is  imperative  that  businesses 
represented  include  businesses  with 
current  skill  shortages  who  intend  to 
hire  graduates  of  the  technical  skills 
training.  This  concept  relates  to  three 
Rating  Criteria:  Statement  of  Need 
(Assists  in  determining  what  skill 
shortage  occupations  are  in  demand  in 
the  region),  Linkages  with  Key  Partners/ 
Sustainability  (What  private  sector 
involvement  is  there  in  the  partnership; 
what  resources  does  each  of  the  partners 
bring  to  the  table;  how  do  contributions 
assist  in  building  the  foundation  for  a 
permanent  partnership?),  and  Outcomes 
(Businesses  involved  in  the  partnerships 
will  provide  a  key  resource  in  hiring/ 
upgrading  workers  who  have  been 
trained). 

•  Current  SkiUs  Gap;  Ciurent  skill 
shortages  are  the  immediate  focus  of 
this  initiative.  Training  investments 
should  be  targeted  in  occupational  areas 
that  have  been  identified  on  the  basis  of 
H-lB  occupations  as  skill  shortage 
areas.  This  concept  relates  to  Statement 
of  Need  (The  most  important  issue  to  be 
addressed  under  this  section  is 
identifying  the  particular  skill  shortages 
that  manifest  themselves  in  the  region 


.  .  .)  and  Service  Delivery  Strategy 
(How  will  skill  training  meet  the  skill 
needs  of  the  region.) 

•  Innovative  and  Effective  Tools:  The 
grantees  will  use  innovative  or  proven 
tools  and  approaches  to  close  particular 
skills  gaps  and  provide  strategies  for 
training  that  promote  regional 
development.  This  concept  relates  to 
Service  Delivery  Strategy  (There  can  be 
innovation  in  the  way  training  services 
are  provided.)  and  Cost  Efiisctiveness 
(Innovative  tools  and  approaches  may 
more  effectively  deliver  training 
services  to  individual  participants 
thereby  resulting  In  better  employment 
outcomes  and  higher  levels  of  skill 
achieved  by  those  participants  for  the 
same  cost.) 

•  Toiget  Population  .-This  initiative 
should  reach  out  widely  to  include  all 
segments  of  the  workforce — for 
example,  high-  and  low-skilled  workers, 
minorities,  women,  and  people  with 
disabilities.  The  primary  emphasis  of 
the  ACWIA  technical  skills  training  will 
be  to  focus  on  workera  who  can  be 
placed  directly  in  the  highly  skilled  H- 
IB  occupations.  However,  linked 
resources  under  WIA,  JTPA,  and  other 
similar  programs  will  be  used  to  train 
individuals  so  they  can  secure 
immediate  jobs  that  launch  them  on  H- 
IB  occupation-related  career  paths.  This 
relates  to  the  rating  criterion.  Target 
Population  (Discussion  of  who  the 
targeted  workera  are.) 

B.  Skills  Shortages 

Section  104(c)  of  ACWIA  mandates 
that  the  grants  awarded  imder  this 
authority  be  used  for  technical  skill 
training  to  employed  and  unemployed 
workers.  The  basis  of  the  funding  for  the 
grants,  however,  is  a  user  fee  paidi)y  an 
employer  seeking  nonimmigrant  alien 
workers  (H-lB)  that  possess 
qualifications  in  occupations  with  skill 
shortages  at  high  skill  levels  in 
American  industry.  Thus,  training 
conducted  under  these  auspices  should 
be  in  occupations  that  have  been 
demonstrated  to  be  in  short  su] 

What  is  a  labor  shortage?  In 
simplest  terms  possible,  shortages  occur 
in  a  market  economy  when  the  demand 
for  workers  for  a  particular  occupation 
is  greater  than  the  supply  of  workers 
who  are  qualified,  available,  and  willing 
to  do  that  job.  Although,  some  of  the 
explanations  for  why  this  demand  or 
supply  disequilibrium  exists  are  fairly 
complex,  the  basic  concept  is 
straightforward.  In  many  instances, 
labor  markets  adjust  quickly  and  the 
skill  shortage  is  resolved. 

Problematic  skills  shortages  occur 
when  there  is  imbalance  between 
worker  supply  and  demand  for  an 


unusual  period  of  time.  The  H-lB  visa 
program  is  a  response  to  those 
shortages,  and  this  skill  training  grant 
program  helps  alleviate  such  shortages. 
It  should  be  noted  that  the  concept  of 
skill  shortages  also  may  include  an 
imbalance  between  the  demand  and 
supply  of  workera  at  some  definable 
skill  level. 

C.  Skills  Standards 

As  noted  earlier,  the  definition  of  the 
iTnininnim  proficiency  level  required  to 
be  considered  an  H-lB  occupation, 
contained  in  section  214  (i)  of  INA, 
speaks  to  a  very  high  skill  level  for  these 
"specialty  occupations"  (8  U.S.C.  1184 
(i)).  To  reiterate,  these  are  occupations 
that  require  "theoretical  and  practical 
application  of  a  body  of  highly 
speciaUzed  knowledge,"  and  full  state 
licensiue  to  practice  in  the  occupation 
(if  it  is  required).  These  occupations 
also  must  require  either  completion  of  at 
least  a  bachelor's  degree  or  experience 
in  the  specialty  equivalent  to  the 
completion  of  sudi  degree  and 
recognition  of  expertise  in  the  specialty 
through  progressively  responsible 
positions  relating  to  the  specialty. 

In  examining  the  occupational  goals 
to  target  the  training,  it  may  be 
appropriate  for  applicants  to  identify 
intermediate  occupational  skill-level 
steps  that  linked  resources  will  assist  in 
addressing.  To  the  extent  that  applicants 
target  yoimger  workera  (age  18-24)  or 
low  wage  workera  who  may  have  fewer 
educational  and  occupational 
credentials,  it  is  important  that  the 
applicant  spell  out  career  paths  which 
will  help  individuals  acquire  the  high 
proficiency  levels  explicitly  and 
implicitly  contained  in  the  H-lB 
occupations. 

Skill  standards  represent  a  benchmark 
by  which  an  individual's  achieved 
competence  can  be  measured.  Much 
work  has  been  done  in  this  area — some 
by  private  industry  and  trade 
associations,  some  by  registered 
apprenticeship  training  systems,  some 
by  public  and  private  partnerahips, 
including  local  School-to-Work 
partnerahips,  and  the  Job  Corps. 
Succinctly  stated,  well-defined  skill 
standards  can  be  a  useful  tool  in 
matching  training  goals  to  targeted 
occupational  areas.  Applicants  are 
encouraged  to  survey  the  progress  to 
date  in  developing  occupational  skill   . 
standards  in  their  communities.  Do 
companies  that  will  be  seeking  skilled 
workera  for  H-lB  occupations  have  a 
clearly  defined  set  of  expectations  for 
the  requisite  capabilities  of  those 
workera? 
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1.  Regional  Planning 

Applicants  must  describe  the  local 
i  irea  or  region  that  will  be  served.  The 
>roposal  must  also  identify  the  political 
urisdictions  to  be  included  as  well  as 
provide  an  enumeration  of  the  specific 
tocal  areas  under  JTPA  or  WIA.  This 
description  should  include  a  discussion 
^f  skill  shortages  in  the  local  area  or 
fegion.  Although  comprehensive 
iccupational  vacancy  data  do  not  exist, 
uirent  H-lB  applicant  data  should  be 
itilized  to  the  extent  feasible  to  describe 
rupational  shortages.  Attachment  A  to 
is  Solicitation  is  a  listing  by 
occupation  of  the  most  current  H-lB 
ipplicant  data.  Applicants  may  take  into 
lonsideration  that  occupations  listed  in 
ligh  demand  among  those  for  which  H- 
B  visas  were  sought  nationally  also 
light  be  in  short  supply  in  their  region. 
However,  applicants  should  avail 
t  nemselves  of  all  available  local  data 
i  ncluding  data  provided  by  area 
t  businesses  and  business  associations  in 
[  laking  determinations  as  to  shortages. 
1  "hey  are  encouraged  to  research  widely 
and  be  inclusive  in  utilization  of  labor 
[larket  information.  In  addition  to  the 
sources  already  described,  applicants 
i  re  encouraged  to  analyze  data  made 
3  vailable  by  the  Bureau  of  Labor 
^  tatistics  and  through  the  local  One- 
5  top  delivery  system. 

Service  Delivery  and  Supportive 
^rvices 

Applicants  should  carefully  describe 
i  dll  training  in  context  of  the  goals  that 
I  re  to  be  achieved  by  participants. 
[  hese  goals  should  be  expressed  in 
inns  of  targeted  occupations.  The 
^atement  of  Work  should  provide  a 
'  I  Btailed  discussion  of  the  kinds  of 
]  aining  to  be  provided  and  the 
:  I  lechanisms  to  be  used  to  provide  it. 
.  ^  pplicants  also  should  build  linkages  to 
1  ^e  One-Stop  system  established  under 
'  yiA  to  reach  out,  inform,  and  recruit 
:  Individuals  to  participate  in  the  H-lB 
1  inanced  training.  It  is  expected  that  the 
i  [pplicant's  work  statement  will  include 
i  I  discussion  of  the  types  of  skills  being 
1  trained  for,  the  necessary  skill  levels 
Ut  are  targeted,  how  they  will  be 
leasured,  and  how  skill  shortages  in 
le  local  area  or  region  will  be  met 
rough  this  training 
The  central  role  of  the  local  boards  or 
1  '|Cs  in  the  planning  and  policy  activity 
s  lUroimding  these  grants  is  critical.  WIA 
iquires  the  local  board  to  prepare  a 
rategic  workforce  investment  plan  for 
[e  area  that  it  embraces.  The  local 
toard  also  designates  One-Stop  service 
c  ( nter  operators  and  selects  eligible 
t '  dning  providers.  In  short,  local  boards 
a  I B  already  engaged  in  much  of  the 


necessary  work  that  could  provide  a 
solid  foundation  for  the  training 
activities  to  be  undertaken  in  ACWIA. 
The  PIC  under  JTPA  is  very  much  in  a 
similar  role  except  that  the  PIC  may 
provide  direct  services;  under  WIA 
however,  the  presumption  is  that  local 
boards  only  provide  services  imder 
certain  circumstances  and  for  a  limited 
time  period. 

ACWIA  requires  that  grant  resources 
be  used  solely  for  technical  skills 
training.  However,  ETA  anticipates  that 
applicants  may  need  to  make  available 
a  range  of  supportive  services  to 
enhance  the  quality  and  effectiveness  of 
the  skill  training  provided  imder  the 
grant.  Grant  funds  may  not  be  used  to 
provide  supportive  services. 
Appropriately  focused  services, 
however — such  as  transportation  or 
child  care  and  others  defined  by  section 
4(24)  of  JTPA  and  section  101(46)  of 
WIA — could  be  viewed  as  an  important 
factor  enhancing  the  technical  skills 
training  package.  To  the  extent  that 
these  services  are  provided  utilizing 
non-Federal  resources,  applicants  may 
present  them  as  part  of  the  proposed 
matching  requirement.  Federal 
resources  such  as  coenrollment  in  WIA 
or  JTPA  while  participating  in  ACWIA 
training  for  supportive  services  clearly 
cannot  be  counted  toward  the  matching 
requirement;  however,  such  coordinated 
coenrollment  and  services  are  clearly 
desirable  features  of  these  projects. 
Successful  applicants  are  encouraged  to 
leverage  such  Federal  resources  as  part 
of  making  the  technical  skills  training 
more  effective. 

F.  Reporting  Requirements 

The  Grantee  is  required  to  provide  the 
reports  and  dociunents  listed  below: 

•  Quarterly  Financial  Reports.  The 
grantee  must  submit  to  the  Grant 
Officer's  Technical  Representative 
(GOTR)  within  the  30  days  following 
each  quarter,  two  copies  of  a  quarterly 
Financial  Status  Report  (SF269)  until 
such  time  as  all  funds  have  been 
expended  or  the  period  of  availability 
has  expired. 

•  Progress  Reports.  The  grantee  must 
submit  brief  narrative  quarterly  reports 
to  the  GOTR  within  the  30  days 
following  each  quarter.  Two  copies  are 
to  be  submitted;  the  report  provides  a 
detailed  account  of  activities 
undertaken  during  that  quarter 
including: 

a.  A  discussion  of  occupational  areas 
for  which  skill  training  is  being 
provided, 

b.  Job  placements  in  skill  shortage 
occupations,  and 


c.  An  indication  of  any  current 
problems  which  may'affect  performance 
and  proposed  corrective  action. 

•  FinalHeport.  A  draft  final  report 
which  sununarizes  project  activities  and 
employment  outcomes  and  related 
results  of  the  demonstration  shall  be 
submitted  no  later  than  the  expiration 
date  of  the  grant.  The  final  report  shall 
be  submitted  in  3  copies  no  later  than 
60  days  after  the  grant  expiration  date. 

G.  Evaluation 

ETA  will  arrange  for  or  conduct  an 
independent  evaluation  of  the 
outcomes,  impacts,  and  benefits  of  the 
demonstration  projects.  Grantees  must 
agree  to  make  available  records  on 
participants  and  employers  and  to 
provide  access  to  personnel,  as  specified 
by  the  evaluator(s)  under  the  direction 
of  ETA. 

Part  in — Review  Process  &  Rating    . 
Criteria 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel  who  will  evaluate  the 
applications  against  the  criteria  listed 
below.  The  panel  results  are  advisory  in 
nature  and  not  binding  on  the  Grant 
Officer.  The  Government  may  elect  to 
award  the  grant  with  or  without 
discussions  with  the  offeror.  In 
situations  without  discussions,  an 
award  will  be  based  on  the  offeror's 
signature  on  the  (SF)  424,  which 
constitutes  a  binding  offer.  Awards  will 
be  those  in  the  best  interest  of  the 
Government. 

A.  Statement  of  Need  (20  Points) 

The  underlying  statute  authorizing 
this  competitive  grant  program — 
ACWIA — is  a  response  to  skill  shortages 
around  the  country  in  specific 
Occupations.  ETA  has  provided  the  most 
recent  H-lB  application  data  as  an 
attachment  to  this  solicitation.  The  most 
important  issue  to  be  addressed  under 
this  section  is  identifying,  to  the  extent 
possible,  the  particular  skill  shortages 
that  manifest  themselves  in  the  region 
that  is  encompassed  by  the  application. 
Applicants  are  encouraged  to  utilize  all 
available  data  resources — H-lB 
applications,  newspaper  want  ads, 
expressed  employer  consortium  hiring 
desires,  and  One  Stop  system's  labor 
market  information — in  responding  to 
this  criterion. 

To  provide  a  focused  backdrop  for  the 
discussion  of  skill  shortages,  applicants 
should  describe  clearly  the  region  for 
which  services  are  to  be  provided.  What 
are  the  characteristics  that  make  this 
area  a  cohesive  region?  What  are  the 
particular  characteristics  of  the  local 
political,  economic  and  administrative 
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jiirisdictions — ^PICs,  local  workforce 
investment  boards,  labor  market  areas, 
special  district  authorities — that  caused 
them  to  associate  for  the  piupose  of  this 
application? 

There  are  several  useful  items  of   ' 
information  that  could  be  provided  to 
enhance  the  description  of  the  region.  A 
general  discussion  of  the  region  should 
include  socioeconomic  data — with  a 
particular  focus  on  the  general 
education  and  skill  level  prevalent  in 
the  area.  Also,  it  is  useful  to  include 
such  items  as  transportation  patterns, 
demographic  information  (such  as  age 
and  genraal  income  of  residents). 
Judicious  use  of  statistical  information 
is  encouraged.  Other  pertinent  questions 
that  will  provide  greater  depth  of 
description  include:  What  is  the  general 
business  environment?  What  industries 
and  occupations  are  growing,  and  which 
ones  are  contracting?  What  are  the 
characteristics  of  the  major  employers  in 
the  region?  What  is  the  particular 
situation  of  the  consortiiun  member 
companies? 

B.  Service  Delivery  Strategy  (22  points) 

Applicants  must  lay  out  a 
comprehensive  strategy  for  providing 
the  technical  skills  training  that  is 
mandated  as  the  core  activity  of  these 
grant  awards.  Concomitantly,  there 
needs  to  be  a  discussion  of  how  this 
skill  training  will  meet  the  skill  needs 
of  the  region.  Several  specific  issues 
must  be  focused  on  as  part  of  this 
section.  Those  issues  include: 

What  is  the  range  of  potential  training 
providers,  what  kinds  of  skill  training 
will  be  offered,  how  will  that  meet  the 
regional  skill  needs,  and  how  will 
training  be  provided?  How  will  the 
types  of  training  planned  for  project 
participants  be  determined?  Also, 
although  there  is  a  separate  section  on 
outcomes,  it  is  strongly  recommended 
that  some  brief  mention  in  context  of 
the  service  delivery  strategy,  be  made  of 
them  here.  Such  outcomes  would 
include  job  placements  in  skill  shortage 
occupations,  increased  salary,  and 
measurable  skill  gains  or  certificates 
obtained  that  demonstrate  how  the 
training  will  alleviate  skill  shortages. 

Supportive  services,  per  se,  are  not  an 
allowable  activity  with  grant  funds. 
However,  making  such  services 
available  on  an  as  needed  basis 
(utilizing  other  available  resources)  is 
encouraged. 

Innovation  in  the  context  of  service 
delivery  can  represent  a  wide  variety  of 
items.  There  can  be  innovation  in  the 
way  training  services  are  provided — e.g., 
distance  learning  to  provide  instruction, 
interactive  video  self-instructional 
materials,  and  flexible  class  scheduling 


(sections  of  the  same  class  scheduled  at 
different  times  of  the  day  to 
accommodate  workers  whose  schedules 
fluctuate).  Creativity  in  developing  the 
service  strategy  is  also  encouraged. 

C.  Target  Population  (18  Points) 

The  eligibility  criterion  for  skill 
training  enumerated  in  ACWIA  is 
extremely  broad — employed  and 
unemployed  workers.  This  section 
should  include  an  extensive  focused 
discussion  of  who  the  targeted  workers 
are,  including  their  characteristics,  and 
why  they  are  being  targeted.  A 
discussion  of  what  assessment 
procedures  are  to  be  used  is  integral. 

In  the  case  of  employed  workers, 
there  should  be  some  articulation  of 
what  is  to  be  accomplished.  The 
applicant  should  address  some  specific 
issues  relating  to  the  target  employed 
worker  population  such  as: 
— ^How  many  employed  workers  will  be 

targeted  for  services  and  why? 
— ^What  are  the  technical  skills  training 

needs  of  those  workers  to  fulfill  skill 

shortage  occupations? 

In  the  case  of  unemployed  workers, 
there  needs  to  be  an  extensive 
discussion  of  criteria  to  be  used  to 
assess  and  enroll  individuals.  It  is  true 
that  the  target  occupations  and  specific 
jobs  to  be  trained  for  within  the  H-lB 
rubric  are  statutorily  geared  to  a  very 
high  skill  standard. 

However,  applicants  are  encouraged 
to  identify  intermediate  skill  level  steps 
(or  in  the  words  of  the  INA — 
"progressively  responsible  positions 
relating  to  the  specialty"  (8  U.S.C. 
1184(i)(2)(c)(2))  so  that  linked 
resources — e.g.,  bom  WIA,  JTPA,  and 
otber  similar  programs — may  be  used  to 
train  younger  less  skilled  workers  to 
"back  fiU"  those  positions. 

In  this  light,  ETA  is  interested  in 
opening  opportunities  for  these 
positions  to  younger  workers  (ages  18- 
24)  who  may  have  fewer  educational  or 
occupational  credentials,  individuals 
with  disabilities,  or  low-wage  workers. 
ETA  also  is  very  interested  in  serving 
underrepresented  communities  and 
populations,  particularly  those  that  may 
reside  in  Empowerment  Zones  and 
Enterprise  Communities  (EZ/ECs). 

Applicants  are  strongly  encouraged  to 
describe  in  detail  how  linked  resources 
will  meet  the  needs  of  individuals  in 
these  groups.  Applications  are  also 
stronj^y  encouraged  to  target  one  or 
more  of  these  groups  and  describe  in 
realistic  terms  the  training  goals  that  can 
be  attained  by  that  group(s).  The 
businesses  that  will  employ  these 
individuals  do  not  need  to  be  located  in 
the  EZ  or  EC. 


D.  Linkages  With  Key  Partners/ 
Sustainability  (1 7  Points) 

The  applicant  should  enumerate  who 
the  partners  are  in  this  endeavor  and 
how  they  will  link  together — i.e.,  what 
role  each  will  play.  In  particular,  this 
section  should  articulate  ties  to  the 
private  sector,  including  ties  with  small- 
and  medium-sized  businesses  and  small 
business  federations. 

The  Service  Delivery  Strategy  section 
of  the  Statement  of  Work  described  the 
role  each  of  the  actors  would  play  in 
providing  services.  This  section  looks  at 
the  linkages  from  a  somewhat  different 
more  structural  perspective  with 
particular  emphasis  on  the  employers  in 
the  consortium  that  are  experiencing 
skill  shortages.  What  resources  does 
each  partner  bring  to  the  table?  The 
application  will  specify  a  management 
entity  (together  with  a  staffing  pattern 
and  resumes  of  major  staff  members) 
and  will  articulate  with  some  precision 
the  roles  of  various  actors.  A  short 
portion  of  this  discussion  should  dwell 
upon  the  organizational  capacity  and 
track  record  of  the  primary  actors  in  the 
partnership. 

There  is  a  50  percent  matching 
requirement.  To  what  extent  does  any  of 
these  partaers  provide  matching  funds 
or  services  and  how  does  this 
coiitribution  assist  in  building  the 
foundatioi(  for  a  permanent  partnership, 
i.e.,  sustainability? 

As  noted  earlier.  Federal  resources 
cannot  be  coimted  against  the  matching 
requirement;  however,  it  is  important 
that  such  resources  be  provided  as  part 
of  the  project  because  Aey  certainly 
support  and  strengthen  the  quality  of 
the  technical  skills  training  provided  in 
the  project  and  contribute  materially 
toward  sustainability.  Because  ACWIA 
resources  are  limited  to  training 
individuals  to  fill  high  skill  H-lB  jobs, 
it  is  vitally  important  that  applicants 
link  job  training  resources  under  JTPA, 
WIA  and  other  similar  programs  so  that 
individuals  possessing  lesser  levels  of 
educational  and/or  occupational  skills 
may  also  benefit  bom  this  initiative.  For 
example,  local  boards  could  commit 
through  One-Stop  centers  such  valuable 
participant  services  as  participant 
assessment  and  case  management. 
Applicants  are  encouraged  to  enumerate 
these  leveraged  resources  under  this 
section  as  examples  of  leveraged 
resources.  This  section  should  also 
eniunerate  any  specific  existing 
contractual  commitments. 

Briefly  stated,  the  sustainability  issue 
can  be  addressed  by  providing  concrete 
evidence  that  activities  supported  by  the 
demonstration  grant  will  be  continued 
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the  expiration  date  of  the  grant 
g  other  public  or  private  resources. 


tfter 
ising 

?.  Outcomes  (15  Points) 

Applicants  must  describe  the 
)redicted  outcomes  resulting  firom  this 
raining.  It  is  posited  that  the  projected 
:  Bsults  will  be  somewhat  varied  given 
'  he  broad  range  of  people  that  will 
probably  be  served.  For  example, 
employed  workers  may  be  trained  to 
1  icUeve  a  higher  skill  level  than  most 
1  memployed  workers.  Their  success 
( :ould  manifest  itself  through  job 
placements  in  H-lB  skill  shortage 
( Kxnipations,  increased  wages,  or  skill 
)  ittaiiunent  in  H— IB  occupations. 
By  contrast,  using  linked  WIA  or 
PA  resources,  unemployed  workers, 
larticularly  those  in  the 
inderrepresented  groups  discussed 
[bove,  might  be  trained  to  "backfiU"  the 
>b8  previously  occupied  by  the 
icumbent  workers  whose  skills  have 
teen  upgraded.  These  unemployed 
adividuals  may  be  measiued  in  terms 
if  gaining  employment  as  well  as  skills 
Ittainment.  There  also  could  be  an  effort 
tb  project  target  salary  levels  for  them  as 
I  result  of  the  training  received. 

There  are,  however,  unemployed 
\  fotkets  who  may  well  already  possess 
very  high  skill  level.  They  coidd 
sceive  refresher  technical  skills 
aining  to  update  their  skills.  The 
Outcomes  for  this  group  may  also  be 
[  rojected  in  terms  of  gaining 
E  mployment  and  skills  attainment; 


pccupational 
code 


those  outcomes  would  simply  be  at  a 
somewhat  higher  level  than  for  those 
imemployed  workers  who  do  not 
possess  similar  skills  at  the  outset. 
Ideally,  the  applicant's  outcomes 
section  will  describe  some  version  of  a 
relatively  cohesive  mosaic  that  weaves 
together  the  outcomes  for  both 
employed  and  imemployed  workers  in 
the  context  described  in  the  preceding 
three  paragraphs.  Additionally,  the 
outcomes  section  should  foc\is  very 
specifically  on  the  changes  that  occiu 
because  of  the  training.  Thus,  an 
applicant  might  state  that  a  certain  skill 
level  is  projected  fota  given  group;  but 
the  applicant  should  couch  that 
outcome  in  context  of  what  the  initial 
pre-training  skill  level  had  been  for  the 
group. 

F.  Cost  Effectiveness  (8  Points) 

Applicants  will  provide  a  detailed 
cost  proposal  including  a  discussion  of 
the  expected  cost  effectiveness  of  their 
proposal  in  terms  of  the  expected  cost 
per  participant  compared  to  the 
expected  benefits  for  these  participants. 
Applicants  should  address  the 
employment  outcomes  and  the  levels  of 
skills  to  be  achieved  (such  as  attaining 
State  licensing  in  an  occupation) 
relative  to  the  amount  of  training  that 
the  individual  had  to  receive  to  achieve 
those  outcomes.  Benefits  can  be 
described  both  qualitatively  in  terms  of 
skills  attained  and  quantitatively  in 
terms  of  wage  gains.  Cost  effectiveness 
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may  be  demonstrated  in  part  by  cost  per 
participant  and  cost  per  activity  in 
relation  to  services  provided  and 
outcomes  to  be  attained. 

This  section  mxist  contain  a  detailed 
discussion  of  the  size,  natiu«.  and 
quality  of  the  non-Federal  match. 
Proposals  not  presenting  a  detailed 
discussion  of  the  non-Federal  match  or 
not  meeting  the  50  percent  match 
requirement  will  be  considered 
nonresponsive. 

Applicants  are  advised  that 
discussions  and/or  site  visits  may  be 
necessary  in  order  to  clarify  any 
inconsistencies  in  their  applications. 
The  reviewers'  evaluations  are  only 
advisory  to  the  Grant  Officer.  The  final 
decisions  for  grant  award  will  be  made 
by  the  Grant  Officer  after  considering 
the  panelists'  scoring  decisions.  The 
&ant  Officer's  decisions  will  be  based 
on  what  he  or  she  determines  is  most 
advantageous  to  the  Federal 
Government  in  terms  of  technical 
quality  and  other  factors. 

Signed  in  Washington,  D.C. ,  this  10th  day 
of  August  1999. 

Laura  Cesario, 

Grant  Officer. 

Appendix  A— Selected  H-lB 
Profiessional,  Technical  and  Managerial 
Occupations,  and  Fashion  Models: 
Number  of  Job  Openings  Certified  by 
the  U.S.  Department  of  Labor,  Fiscal 
Year  1999  (Oct  1. 1998-^lay  31, 1999) 


Occupational  title 


Occupations  In  Systems  Analysis  And  Programming 

Therapists  

Accountants,  Auditors,  And  Related  Occupations  

Ottier  Computer-Related  Occupations  

Electrical/Electronic  Engineering  Occupations 

Physicians  And  Surgeons 

Other  Occupations  In  An^itecture,  Engineering  Arid  

Occupations  In  College  And  University  Education 

Miscellaneous  Professional,  Technical,  And  IManager 

Miscellaneous  Managers  And  Officials  

Mechanical  Engineering  Occupations  .. 

Occupations  In  Economics 

Sales  And  Distribution  Management  Occupations 

Occupations  In  Computer  Systems  Technical  Support  

Budget  And  Management  Systems  Analysis  Occupations 

Other  Occupations  In  Administrative  Occupations 

Occupations  In  Data  Communications  And  ^4etwort<s  

Occupations  In  Biological  Sciences 

Other  Occupations  In  Medicine  And  Health „ 

Industrial  Engineering  Occupations 

Finance.  Insurance  And  Real  Estate  Managers  And  Off ... 

Occupations  In  Mathematics  

Architectural  Occupations 

Commercial  Artists:  Designers  &  Illustrators,  Graphics  

Fashion  Models  

Occupations  In  Preschool,  Primary.  Kindergarten  Ed 

Service  Industry  Managers  And  OfficisUs  „, . 

Occupations  In  Chemistry  .'. 

Civil  Engineering  Occupations 

Occupations  In  Computer  System  User  Support 


Number  of  open- 
ings certified 


360,745 

181,665 

35.665 

28.529 

16,859 

11,264 

11,175 

9,028 

8,964 

8.824 

7,115 

5.606 

5,368 

4,573 

4,263 

4,135 

4,121 

3,981 

3,764 

2.725 

2.624 

2,599 

2.490 

2,371 

2,367 

2,359 

2,347 

2,345 

2,186 

1,505 
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Occupational 
code 


091 
110 
029 
131 
166 
165 
185 
006 
168 
142 
119 
099 
023 
010 
164 
132 
078 
183 
184 
049 
162 
040 
074 
159 


Occupational  title 


Occupations  In  Secondary  School  Education 

Lawyers 

Ottwr  Occupations  In  Mattiematics  And  Pttysical  Sciences 

Interpreters  arxj  Translators  

Personnel  Administration  Occupations 

PMk:  Relations  Management  Occupations 

Wholesate  And  RetaM  Trade  Managers  And  Officials 

Chemical  Engineering  Occupations  

Inspectors  And  Investigators.  Managerial  &  Public 

Environmental.  Product  And  Related  Designers 

Other  Occupations  In  Law  And  Jurisprudence  

Other  Occupations  In  Education  

Occupations  In  Physics  

Mining  And  Petroleum  Engineering  Occupations 

Advertising  (Management  Occupations r... 

Edttors:  Publication,  Broadcast,  And  Script 

Occupations  In  Medical  And  Dental  Technology 

Manufacturing  Industry  Managers  And  Officials  

Transportation.  Communication.  And  Utilities  Management 

Other  Occupations  In  Life  Sciences 

Purchasing  Management  Occupations 

Occupations  In  Agricultural  Sciences 

Pharmacists 

Other  Occupations  In  Entertainment  Arxl  Recreation 


Number  of  open- 
ings certified 


1.579 

1,353 

1,306 

1,270 

1,229 

1,216 

1,183 

1.075 

974 

965 

882 

841 

836 

777 

773 

748 

d9B 

681 


612 
604 
574 
506 

506 


Technical  Note:  The  Immigration  and 
Nationality  Act  (Act)  assigns  responsibility  to 
the  Department  of  Labor  with  respect  to  the 
temporary  entry  of  foreign  professionals  to 
work  in  specialty  occupations  in  the  U.S. 
tmder  M— IB  nonimmigrant  status.  Before  the 
Immigration  and  Naturalization  Service  will 
approve  a  petition  for  an  H-lB  nonimmigrant 
worker,  the  employer  must  have  filed  and 
had  certified  by  the  Department  a  Labor 
Condition  Application.  The  employer  must 
indicate  on  the  application  the  number  of  H- 
IB  nonimmigrant  workers  sought,  the  rate  of 
pay  ofiiBred  to  the  nonimmigrants,  and  the 


location  where  the  nonimmigrants  will  work, 
among  other  things. 

The  Act  limits  the  number  of  foreign 
vrorkers  who  may  be  assigned  H-lB 
status  in  each  fiscal  year,  however,  there 
is  no  limit  on  the  nimiber  of  job 
openings  that  may  be  certified  by  the 
Department.  Historically,  the  actual 
nimiber  of  job  openings  certified  by  the 
Department  each  year  far  exceeds  the 
nimiber  of  avtulable  visas.  This  excess 
in  the  number  of  certified  openings  is 
due  to  a  number  of  foctors:  extension  of 


status  filings  that  are  not  subject  to  the 
annual  cap;  openings  certified  for 
anticipated  employment  that  does  not 
transpire;  or  movement  from  one 
employer  to  another  (again,  not  subject 
to  cap). 

The  occupational  codes  in  the  left- 
hand  column  represent  the  three-digit 
occupational  groups  codes  for 
professional,  technical  and  managerial 
occupations  from  the  Dictionary  of 
Occupational  Titles  (DOT). 

BILUNG  CODE  4610-aO-P 


APM.ICATION  FOR 
FEDERAL  ASSISTANCE 
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"APPENDIX  B 


OMB  Approval  No.  0348-«M3 


I.  TYKOrsUBMISStON: 

Am 
at 

at 


2.  DATESumrnxo 


y  DATE  KECEIVED  BV  STATE 


4.  DATE  KECEIVEOIVFEIIUAL  AGENCY 


i.  AmJCAHmNKKMATHlN 


AMna  Vn  dly.  CMMy,  SMI  Mi  %  caiM: 


t.  EMIUnm  nXXnnCATION  NUMBER  (EM): 


nn-nnnnnnn 


t.  TmOTAmjCATION: 

ON 


DD 


B.  DMlMMAwva  C. 


1*.  CATAUW  or  rEDERAL  DOMESTIC  ASSISTANCE  NUMBUL 

DD-nnn 


TITLE: 


U.  AREAS  AnECTES  BT  PMQIECT  MiK, 


cMMis.  Stacf,  <tb>; 


u.  nraroBCDncQiECT: 


Slat  Dm 


lilll  iliirfM»»»i»i»te« 


T.  TVFKOrAmjCANT: 


rlikMt  l_J 


B.  Cmatf 

C.  Ml 
D. 

E. 

r. 

G. 


■ 
I 
J  . 

K 
L. 
M. 
N.  OlkvSpMiyh 


lTI*> 


».  NAME  or  ROERAL  AGDKYs 


IL  DCSaupnVETITLKOrAmJCANrsnHMKT: 


*s 


14.  CONGRESSIONAL  DISTRICTS  ST: 


kn^M 


U.  ESTIMATED  rUNDING: 


4.  Ltat 


S-  TOTAL 


M.  IS  AmjCATWN  SUBJECT  TO  REVKW  BY  STAnEXBCVnvrORDOinmROCEflB? 

a.  YES.  THSmAfnjCATWN/AmjCATKM  WAS  MADE  AVAILABLE  TO  T^ 
STATE  EnCVnVR  QRDKR  am  ROdSS  FOR  REVBW  ON 


DATE 


k.  Na  a  PROGRAM  IS  NOT  COVERED  BY  B.a  am 

a  OR  PROGRAM  HAS  NOT  BEEN  SELECnO  BY  STATE  rOR  REVIEW 


n.  BTnAmJCANTDKLINQUBNraNANYnOKRALDKBT? 

a  ym       "•" '       |-     • 


O  N* 


J^rrT?!?^^  °f?"  KNOWLKDCK  AND  BELBtT.  ALL  DATA  IN  TMB  APPUCAIKW/PREAPPUCATION  ARE  TMR  AND  CO— grr   THE  DOCIMBNT  HAC  BB»  DULY 
AUTHOMatDBTTMOOVERNWG  BODY  or  TMAPPUCAWT  AND  THE  ArWJCANT  WILL  COMH.Y  WITHTK  ATTACBD  ASSURANCES  IP  IKAaHnANOB  AW  A^ 


a.  1>f«INa*ir/t 


c  TMvkMtiMhJI^ 


SMriirtPkiB4M  OEV  . 
PiimDiOyOMBOoihrA-iBt 


Authorized  tar  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  fiicesheet  for  preapplications  and  applications  submitted  for  Federal  assistance. 
h  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  tbat  States  which  ave  established  a  review  and  commem  procedure  in 
lespoose  to  Executive  Order  12372  and  have  selected  the  program  to  be  inchided  in  their  process,  have  been  given  an  opportunity  to  review 
the  gpfiticaxti's  submissioii. 


Item: 

1. 

2. 


3. 

4. 


7. 
8. 


Eoiiy: 


Self-explanatory. 


Date  qiplication  submitted  to  Federal  agency  (or  State 
if  applicable)  Sl  applicant's  cootrol  number  (if 
applicable). 

Stale  use  only  (if  qiplicabk) 

If  dus  application  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  identifier  nunAer.  If  for 
a  new  project,  leave  blank. 

Legal  name  of  apf^cant,  name  of  primary 
organizational  unit  which  will  undertake  this  assistance 
activity,  cfunplete  address  of  (he  applicaiu,  and  name 
and  telephone  oundier  of  the  person  to  contact  on 
mallen  related  to  dus  applicatioo. 

Emer  Employer  Ideittification  Number  (ON)  as 
assigned  by  the  Internal  Revenue  Service. 

Emer  the  ^ipropriaie  letter  in  the  space  provided. 

CSieck  ajipropriate  box  and  enter  appropriate  Ietter(s)  in 
the  q>ace(s)  provided. 

-  'New'  means  a  new  assistance  award. 

.  'Continiation*  means  an  extensitm  for  an 
addilioiial  funding/budget  period  for  a  project       with 
a  prqiected  completion  date. 

-  'Revisitm*  means  any  change  in  the  Federal 
Government's  financial  obUgalkn  or  contingent 
liabiliQr  Cram  an  existing  obligation. 


12.  List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  aiqr 
Distnct(s)  affected  by  die  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the  first 
fimding/budget  period  by  each  contributor.  Vahieofin- 
kind  contributioiis  should  be  inchided  on  appropriate 
lines  as  ^jpIicaMe.  If  the  action  will  resuh  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amouiK 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  bodi  basic  and  supplemental  amounts 
are  itKtuded,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  fimding,  use  totals  and  show 
breakdown  using  same  cai^ories  as  item  IS. 

16.  Applicants  should  OMitact  die  State  Single  Point  of 
Contact  (SPOQ  for  Federal  Executive  Order  12372  to 
determine  whedier  die  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  die  applicant  organization,  not 
the  person  who  signs  as  die  audwrized  representative. 
Categories  of  debt  inchide  delinqueiu  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  die 
applicaix.  A  copy  of  die  governing  body's  audiorization 
f^  you  to  sign  diis  application  as  official  representative 
must  be  on  file  in  the  applicant's  office.  (Certain 
Federal  agencies  may  require  that  diis  audiorization  be 
submitted  as  part  of  the  applicatioo.) 


9.  Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  diis  application. 

10.  Use  die  Catak)g(rf  Federal  Domestic  Assistance  number 
and  tide  of  die  program  under  which  assistance  is 
required. 

11.  Eater  a  brief  descriptive  title  of  die  project.  If  more 
dian  one  |»ogram  is  involved,  you  should  append  an 
explanation  on  a  sqiarate  sheet.  If  appropriate  (e.g., 
coofMiuction  or  real  property  projects),  attach  a  map 
showing  project  localioiL  For  ineiqiplications,  use  a 
separate  sheet  to  provide  a  summary  description  of  the 
projea. 


Eniiy: 
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APPENDIX  C 


PART   II    -    BUDGET   INFORMATION 

SECTION  A   -  Budget  Suimnary  by  Categories 

(A)  (B) 


(C) 


1 .      Personnel 

$ 

2.      Fringe  Benefits  (Rate         i) 

-  ■  ■•  • 

3 .      Travel 

4 .      Equipmen t 

- 

5.      Supplies 

- 

6.      Contractual 

7.      Other 

• 

8.      Total,    Direct  Cost 
(Lines  1    through   7) 

$ 

9.      Indirect  Cost  (Rate            i) 

10.    Training  Cost/ Stipends 

■-■ 

11.    TOTAL  Funds  Requested 
(Lines   8   through   10) 

$ 

SECTION  B   -   Cost  Sharing/  Match  Summary    (if  appropriate) 

(A)  (B) 


(C) 


r.  Cash  Contribution 

- 

2.    In- Kind  Contribution 

$ 

- 

3.    TOTAL  Cost  Sharing  /  Match 
(Rate          t) 

$ 

NOTE:  Use  Column  A   to  record  funds  requested  for  the  initial  period  of 

performance    (i.e.    12  months,    18  months,    etc.);    Column  B   to  record 
changes   to  Column  A    (i.e.    requests  for  additional  funds  or  line 
item  changes;   and  Column  C  to  record  the  totals    (A  plus  B) . 


(INSTRUCTIONS   ON  BACK  OF  FORM) 
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INSTRUCTIONS   FOR   PART  II    -  BUDGET   INFORMATION 


SECTION  A   -  Budget  Summary  by  Categories 

1.  Personnel :      Show  salaries   to  be  paid  for  project  personnel. 

2.  Frinqre  Benefits:      Indicate   the  rate  and  amolmt  of  fringe  benefits. 

3.  Travel :      Indicate   the  amount  requested  for  staff  travel.      Include 
funds   to  cover  at  least  one   trip   to  Washington,    DC  for  project 
director  or  designee. 

4.  Equipment:      Indicate   the  cost  of  non- expendable  personal  property 
that  has  a  useful  life  of  more  than  one  year  with  a  per  unit  cost  of 
$5, 000  or  more. 

5.  Supplies:      Include  the  cost  of  consumable  supplies  and  materials   to  be 
used  during  the  project  period. 

S.        Contractual :      Show  the  amount  to  be  used  for    (1)   procurement  contracts 
(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment);   and    (2)    sub- contracts /grants. 

7.  QjJisJZ:      Indicate  all   direct  costs  not   clearly  covered  by  lines  1 
through  6  above,    including  consultants. 

8.  Total.    Direct   Costa-.      Add  lines   1    through  7. 

9.  Indirect   Costs:      Indicate  the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  Training   /Stipend  Coat:       (If  allowable) 

11-      Total   Federal    funds  Regueate^d:      Show  total   of  lines  8   through  10. 


SECTION  B   -  Cost  Sharing/Matching  Summary 

Indicate   the  actual  rate  said  amount  of  cost  sharing /matching  when 
there  is  a  cost  sharing/matching  requir&nent .      Also  include  percentage 
of  total  project  cost  euid  indicate  source  of  cost  sharing/matching 
funds,    i.e.    other  FedereU.  source  or  other  Non-Federal  source. 


NOTE: 


PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM, 


[FR  Doc.  99-21143  Filed  8-13-99;  8:45  am] 
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DEf  ARTMENT  OF  LABOR 

Employment  and  Training 
Ad««inistratlon 


A-03237] 


Flooring  Company, 
Inctirporatad,  Dollar  Bay,  Michigan; 
Notice  of  Termination  of  inveatigation 

ijjrsuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Impiementation  Act  (P.L.  103-182) 
conQeming  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
\.),  and  in  accordance  with  Section 
ij.  Subchapter  D,  Chapter  2,  Title  II, 
I  Trade  Act  of  1974,  as  amended 
JSC  2273),  an  investigation  was 
ated  on  May  6, 1999  in  response  to 
a  petition  filed  by  the  company  on 
behalf  of  workers  at  Homer  Flooring 
Coiqpany,  Incorporated,  Dollar  Bay, 
Micphigan. 

ti  petitioner  has  requested  that  the 
in  be  withdrawn  until  such  time 
workers  will  be  laid  off. 
iquently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  ibvestigation  has  been  terminated. 

signed  at  Washington,  DC.  this  5th  day  of 
August  1999. 

GniUl  D.  Beale, 

Progtam  Manager,  Offlce  of  Trade 
Adjustment  Assistance. 

[FRiDoc.  99-21150  Filed  8-13-99;  8:45  am) 
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CODE  4510-30-«t 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatratlon 

[NAFtrA-3093] 

ThcMnpaon  Crown  Wood  Producta, 
MoekaviHe,  Nortti  Carolina;  Notice  of 
ReVtBed  Determination  on  Reopening 

I  letter  of  July  14, 1999,  a  company 
ofBBal  requested  reconsideration  of  the 
DefUrtment's  negative  determination 
appjUcable  to  workers  and  former 
woiikers  of  the  subject  firm. 

Ttle  initial  investigation  resulted  in  a 
negative  determination  issued  on  June 
17, 1^999,  because  worker  separations  at 
Thomson  Crown  Wood  Products  in 
MocksviUe,  North  Carolina  were 
attributable  to  a  change  in  the 
manufacturing  process  at  the  plant 
whikih  required  fewer  workers  to 
mai^hfacture  television  cabinets 
produced  at  the  plant.  Additionally, 
promiction  increased  as  employment 
decided  during  the  relevant  time 
perjod.  The  denial  notice  was  published 
in  the  Federal  Register  on  July  20, 1999 
(64  [?R  38922). 


New  information  obtained  from  the 
company  shows  that  the  assembly  of 
television  cabinets  that  was  performed 
by  the  workers  in  MocksviUe,  North 
Carolina,  has  been  shifted  to  Mexico. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  I 
conclude  that  there  was  a  shift  in 
production  from  the  workers'  firm  to 
Mexico  of  articles  that  are  like  or 
directly  competitive  with  those 
produced  by  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  the  following 
revised  determination: 

All  woricers  to  Thomson  Crown  Wood 
Products,  MocksviUe,  North  Carolina,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  April  8, 1998,  are 
eligible  to  apply  for  NAFTA-TAA  under 
section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  6th  day  of 
August  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 

Adjustment  Assistance. 

[PR  Doc.  99-21147  Filed  8-13-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatratlon 


[NAFTA-0032S6] 

Trim  Maater,  Inc.,  Rancho  Cucamonga, 
California;  Notice  of  Termination 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-1) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  n, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  June  7, 1999,  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Trim  Master,  Inc.,  Rancho  Cucamonga, 
California.  Workers  produce  wood  trim 
for  the  automotive  industry. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  6th  day  of 
August  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-21145  Filed  8-13-99;  8:45  am] 
BILLING  COOE  4S10-aiMI 


NUCLfAR  REGUUVTORY 
COMMISSION 

[Doctot  No.  40-4015] 

Notice  of  iaauance  of  Environmental 
Aaaeaament,  Finding  of  No  Significant 
Impact,  and  Opportunity  for  Hearing 
for  Michigan  Department  of  Natural 
Reeourcee  Uoenee  at  Tobico  Marah 
Site 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
a  license  to  Michigan  Department  of 
Nattu-al  Resources  (MDNR)  to  possess 
thorium  (Th)  and  uranium  (U)  at  the 
state-owned  portion  of  the  former 
Hartley  and  Hartley  Landfill  (Tobico 
Marsh  site)  in  Kawkawlin,  Michigan. 
The  license  application  was  submitted 
on  September  5,  1997,  as  supplemented 
on  July  27, 1998,  and  March  8, 1999. 
The  Th  and  U  ciurently  exist  at  the 
MDNR  Tobico  Marsh  site  in  the  form  of 
magnesium-Th  slag,  contaminated  soil, 
and  other  material  and  debris 
contaminated  above  backgroimd  levels. 
MDNR  also  requested  to  include 
possession  of  sealed  sources  for 
instrument  calibration  on  a  license. 

Environmental  Assessment 

Introduction 

MDNR  submitted  a  source  mdterial 
license  application  to  possess  Th  and  U 
at  the  Tobico  Marsh  site.  The  site  i& 
located  at  2301  Two  Mile  and  Beaver 
Roads,  Kawkawlin  Township, 
Kawkawlin,  Bay  County,  Michigan, 
northeast  of  Bay  City,  Michigan.  The 
Tobico  Marsh  site  covers  approximately 
3  acres  (1.2  hectare)  adjacent  to  the 
former  Hartley  and  Hartley  Landfill  that 
is  currently  owned  by  SCA  Services, 
Inc.  (SCA).  The  SCA  site  is  being 
decommissioned  under  NRC  License 
No.  SUC-1565.  hi  1962,  it  was 
discovered  that  the  entire  property, 
owned  by  the  Hartley  and  Hartley  waste 
handli^  company,  was  being  used  as  a 
landfiU. 

In  1972,  the  State  of  Michigan 
acquired  in  trade  a  portion  of  the 
Hartley  and  Hartley  Landfill.  Waste 
disposal  activity  on  the  state-owned 
portion  of  the  site  ended  by  1972,  but 
the  Hartley  and  Hartley  organization 
continued  to  operate  the  site  until  1978 
when  operations  at  the  landfill  ceased. 

In  1980,  the  State  of  Michigan 
conducted  an  aerial  radiological  purvey 
of  the  landfill  because  State  authorities 
were  concerned  that  radioactive 
material  from  another  facility  in 
Michigan  may  have  been  disposed  at  the 
landfill.  The  survey  indicated  an  excess 
of  Thalliimi-208,  a  progeny  of  Thorium- 
232  (Th-232),  over  the  landfill,  hi  May 
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1983,  the  State  of  Michigan,  Division  of 
Radiological  Health,  infonned  NRC 
Region  01  that  radioactive  material  was 
foimd  in  the  Tobico  Marsh  site. 
G)ntamination  was  also  found  on  the 
adjacent  property  owned  by  SCA. 

The  State  of  Michigan  requested  input 
from  the  NRC  on  whether  the 
encapsulation  measures  being  taken  for 
the  non-radiological  hazardous  wastes 
also  would  provide  protection  for  the 
radioactive  hazard.  In  response  to  this 
request,  NRC  staff  agreed  to  perform  a 
radiological  survey  of  the  Tobico  Marsh 
site. 

In  July  1984,  Oak.Ridge  Associated 
Universities  undertook  a  radiological 
survey  of  the  Tobico  Marsh  site.  The 
survey  included  surface  radiation  scans, 
measurements  of  direct  radiation  levels, 
and  analyses  of  radionuclide 
concentrations  in  soil,  sediment,  and 
water  samples.  The  results  of  this 
survey  indicated  a  0.15  to  0.20-meter 
(m)  (0.5  to  0.7  feet  (ft))  thick  layer  of  Th 
contaminated  slag  near  the  surface.  The 
contaminated  slag  appeared  to  be 
distributed  in  a  10  to  20-m  (33  to  6&-ft) 
wide  strip  near  the  center  of  the 
property,  extending  almost  the  entire 
north/south  length  of  the  site. 

NRC  and  State  of  Michigan  staff 
concluded,  on  the  basis  of  the 
radiological  siuvey,  that  the  Th 
contamination  exceeded  the  Option  1 
level  (0.37  Becquerel  per  gram  (Bq/g) 
(10  picoCurie  per  gram  (pCi/g))  of 
Thorium-232  -i-  Thorium-228)  of  the 
1981  Branch  Technical  Position  (BTP) 
entitled,  "Disposal  or  Onsite  Storage  of 
Thorium  or  Uraniiun  Wastes  From  Past 
Operations"  (46  FR  52061).  They  also 
concluded  that  the  mixture  of  non- 
radiological  hazardous  and  radioactive 
waste  would  make  the  wastes 
unacceptable  at  a  chemical  at 
radioactive  waste  disposal  site  (other 
than  an  authorized  mixed  waste 
disposal  facility)  and  agreed  to 
implement  a  monitoring  program  and  to 
place  a  restriction  on  the  deed 
prohibiting  intrusion.  NRC  agreed  that 
these  measures  would  likely  make  the 
encapsulation  of  the  Th  contamination 
acceptable  for  the  short  term. 

In  1984.  MDNR  undertook 
encapsulation  measures  at  the  Tobico 
Marsh  site  to  isolate  and  prevent  the 
migration  of  the  non-radiological 
hazardous  wastes.  Encapsulation 
measures  included  the  installation  of  a 
1.5-m-thick  (5-ft)  clay  cap  and  0.9-m- 
thick  (3-ft)  bentonite  slurry  walls. 

In  1985  and  1986,  ABB 
Environmental  Services,  Inc.  (formerly 
E.C.  Jordan  Company)  performed  an 
investigation  to  assess  the  nature  and 
extent  of  environmental  contamination 
aroimd  the  encapsulation  area.  The 


investigation  indicated  that  the  level  of 
leachate  inside  the  encapsulation  was 
approximately  0.9  m  (3  ft)  higher  than 
the  level  of  the  surrounding  area  and 
that  volatile  organic  chemicals  were 
detected  in  the  soils  and  groundwater 
outside  the  encapsulation. 

hi  1987  and  1988,  GZA/Donohue 
performed  a  feasibility  study  of  the 
Tobico  Marsh  site.  The  study 
recommended  that  site  access  be 
restricted  by  fencing,  that  monuments 
be  installed  ^ting  the  nature  of  the 
contaminants,  that  the  clay  cap  be 
repaired  where  erosion  had  occurred, 
that  hydraulic  isolation  be  maintained 
by  %vithdrawal  of  leachate  from  inside 
the  encapsulated  area,  and  that  the 
leachate  be  treated  and  disposed. 

hi  March  1990,  the  MDNK  Tobico 
Marsh  site  was  added  to  NRC's  Site 
vf  anagement  Decommissioning  Plan 
(SDN^)  list  because  of  the  quantity  of 
Th-contaminated  materials,  the 
potential  for  mixed  waste,  and  the  fact 
that  MDNR  did  not  have  a  license.  The 
purpose  of  the  SDMP  is  to  ensure  safe 
and  timely  remediation  of  nonroutine 
decommissioning  sites. 

In  1991,  design  of  the  Leachate 
Collection  and  Treatment  System 
(LCTS)  and  preliminary  design  of  the 
pretreatment  system  was  completed.  In 
1993  and  1994,  the  LCTS,  treatment 
building,  and  the  force  main  were 
installed.  However,  the  LCTS  has  not 
operated  for  several  reasons.  They 
include  possible  presence  of  low-level 
radioactive  materials  in  the  leachate, 
insoluble  radioactive  material  less  than 
or  equal  to  one  (un  (3.3  (ift)  in  diameter 
in  the  treated  effluent,  no  holding  tanks 
to  verify  effluent  quality  before 
discharge  to  the  waste  water  treatment 
plant,  and  potential  metal 
concentrations  that  are  imacceptable  for 
the  waste  water  treatment  plant. 

Proposed  Action 

The  primary  purpose  for  issuing 
Source  Material  License  No.  SUC-1581, 
is  to  authorize  MDNR  to  possess  soiirce 
material  Th  and  U  and  sealed  sources  at 
the  Tobico  Marsh  site  in  order  to  control 
the  material  to  ensure  the  protection  of 
the  public  health  and  safety  and  the 
environment.  The  license  covers  all 
source  material  Th  and  U  present  in 
concentrations  exceeding  natural 
background.  This  license  also 
authorized  possession  of  sealed  sources 
at  the  site  for  instrument  calibration. 
The  sealed  sources  allow  proper 
calibration  of  instruments  for  the 
radiation  types  to  be  encountered  at  the 
site. 

MDNR  proposes  to  sample  Th  and  U 
material  during  site  characterization 
activities.  The  proposed  site 


characterization  is  intended  to 
characterize  the  concentration,  lateral 
extent,  and  volume  of  radiologically 
contaminated  material  at  the  Tobico 
Marsh  site.  The  decommissioning 
alternatives  for  this  site  will  depend  on 
the  information  obtained  from  die  site 
characterization. 

At  a  later  date,  MDNR  will  provide 
proposal(s)  for  the  disposition  of  any  Th 
and  U  material  found  at  the  site  in  a 
Decommissioning  Plan  (DP).  The  DP 
will  describe  remediation  alternatives 
and  the  proposed  procedures  for  site 
remediation,  final  survey,  and  license 
termination. 

The  Need  for  the  Proposed  Action 

Th  and  U  exist  on  the  Tobico  Marsh 
site  in  concentrations  that  pose  a  long- 
term  risk  to  the  public  and  the 
environment.  Before  encapsulation 
measures  were  taken  in  1984,  Th-232 
and  Th-228  had  been  identified  in  the 
soil  in  concentrations  up  to  20.8  Bq/g 
(561  pCi/g)  and  9.5  Bq/g  (527  pCi/^, 
respectively.  U-238  concentrations  were 
elevated  in  samples  Mnth  elevated  Th 
levels. 

MDNR  applied  for  a  specific  license 
to  possess,  use,  or  transfer  Th  and  U 
during  site  characterization  activities 
because  U-238,  Th-228,  and  Th-232 
activity  levels  may  result  in  doses 
substantially  in  excess  of  the 
unrestricted  release  requirements  in  10 
CFR  Part  20.  The  issuance  of  License 
No.  SUC-1581  would  ensure  that  the 
radioactive  material  at  the  Tobico  Marsh 
site  is  possessed,  used,  or  transferred  in 
accordance  with  NRC  regulations,  and 
that  MDNR  will  have  a  structured 
regidatory  program  in  place  to  protect 
public  health  and  safety. 

Alternatives  to  the  Proposed  Action 

NRC  staff  considmed  no  action  as  an 
alternative  to  the  proposed  action.  The 
no-action  alternative  would  result  in  no 
specific  license  and  would  not  ensure 
MDNR  will  have  a  structured  regulatory 
program  in  place  to  protect  public 
health  and  safety. 

Environmental  Impacts  of  the  Proposed 
Action 

The  activities  that  NRC  staff  proposes 
to  authorize  through  the  issuance  of 
License  No.  SUC-1581  are  expected  to 
hfive  an  insignificant  impact  on  the 
environment.  In  fact,  the  activities  are 
anticipated  to  improve  control  of  the  Th 
and  U-contaminated  material.  The 
control  of  the  Th  and  U-contaminated 
material  under  license  will  reduce  the 
potential  for  the  release  of  radiological 
contamination  to  the  environment. 

During  the  proposed  site 
characterization,  the  primary  potential 
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rad  ological  impact  on  the  environment 
wo  ild  be  the  release  of  radioactive 
mf  erial  during  excavation  and 
haUdling  of  contaminated  materials.  No 
waste  water  that  is  contaminated  with 
racjl^onuclides  above  the  10  CFR  Part  20, 
A{||)endix  B  limits,  will  be  allowed  to  be 
discharged  to  sewers  and  drains  from 
thiisite. 

^e  proposed  activities  that  would  be 
lic|3nsed  at  this  site  are  for  the  purpose 
of  loontrolling  and  characterizing  the 
radUologically  contaminated  material. 
Because  MDNR  has  committed  to 
cojmply  with  NRC  requirements,  has 
adequate  radiation  protection 
procedures  and  capabilities,  and  will 
imjplement  an  acceptable  as  low  as  is 
reasonably  achievable  (ALARA) 

,  the  proposed  actions  are  not 
cipated  lu  result  in  a  dose  to 
kers  or  the  public  in  excess  of  10 
Part  20  limits.  Past  experiences 
site  characterization  activities  at 
sit^  similar  to  the  MDNR  Tobico  Marsh 
site  indicate  that  public  and  worker 
exposure  will  be  far  below  the  limits 
fo^d  in  10  CFR  Part  20. 

Jjie  proposed  action  will  result  in  the 
irreversible  use  of  energy  resources 
duking  excavation  and  handling  of 
cohjtaminated  material.  There  are  no 
re^ionable  alternatives  to  these  resource 
us^  and  there  are  no  unresolved 
cot^icts  concerning  alternative  uses  of 
available  resources. 

Aamcies  and  Individuals  Consulted 

"llpis  environmental  assessment  (EA) 
w$^prepared  entirely  by  NRC  staff.  The 
staff  from  the  State  of  Michigan 
Department  of  Environmental  Quality 
(MPEQ)  and  MDNR  reviewed  a  draft  of 
EA.  MDEQ  had  no  coni[ments. 
has  suggested  editorid 
ions  and  noted  that  the  presence 
'-238  has  not  been  unequivocally 
en  at  the  Tobico  Marsh  site  in  the 
Neiad  for  Proposed  Action  section.  Their 
comments  have  been  incorporated  in 
thijsj  version.  No  other  sources  were  used 
beyond  those  referenced  in  this  EA. 

Cdhclusions 

Issuance  of  SoiuY;e  Material  License 
N4iSUC-1581  to  authorize  the 
po^^sion  and  control  of  source 
majterial  located  on  the  MDNR  Tobico 
M$ish  site  will  have  an  insignificant 
impact  on  the  environment.  Proposed 
activities  at  the  site  are  designed  to 
improve  control  and  reduce  the 
potential  for  release  of  radiological 
comamination  to  the  environment.  In 
addition,  based  on  information  to  be 
gati)ered  at  the  site,  the  licensee  will 
develop  a  plan  for  the  cleanup  of 
racUological  contamination  at  the  site. 


Finding  of  No  Significant  Impact 

NRC  has  prepared  this  EA  related  to 
the  proposed  license  application  by 
MDNR  for  the  Tobico  Marsh  site.  On  the 
basis  of  the  EA,  NRC  has  concluded  that 
this  licensing  action  would  not 
significantly  affect  the  quality  of  the 
environment  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

Opportunity  for  a  Hearing 

NRC  hereby  provides  notice  that  this 
is  a  proceeding  on  an  application  for  a 
license  falling  within  the  scope  of 
Subpart  L,  "Informal  Hearing 
Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(d). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  dayS  of  the  date  of  the 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either 

1.  By  delivery  to  Secretary,  U.S. 
Nuclear  Regulatory  Conunission,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738, 
between  7:45  am  and  4:15  pm.  Federal 
workdays;  or 

2.  By  mail  or  telegram  addressed  to 
Secretary,  U.S.  Nuclear  Regxilatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakitigs  and. 
Adjudications  Staff. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

•  2.  How  mat  interest  may  be  affected 
by  the  results  of  the  proceisding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  fectors  set  out 
in  §  2.1205(h); 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstance  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally. or  by 
mail,  to: 

1.  The  applicant,  Michigan 
Department  of  Natural  Resources,  P.O. 
Box  30028,  Lansing,  MI  48909, 
Attention:  Ms.  Kelli  Sobel;  and 


2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738. 
between  7:45  am  and  4:15  pm.  Federal 
workdays,  or  by  mail,  addressed  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 

For  further  details  with  respect  to  this 
action,  copies  of  the  license  application 
dated  September  5, 1997,  the  complete 
EA,  and  supporting  documentation  are 
available  for  inspection  at  NRC's  Public 
Document  Room,  2120  L  Street  N.W., 
Washington.  DC  20555-0001. 

For  Further  Information  Contact:  Ms. 
Sherry  W.  Lewis,  General  Engineer, 
Facilities  Decommissioning  Section, 
Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Materials  Safety  and  Safeguards. 
Telephone:  (301)  415-6619. 

Dated  at  Rockvifle,  Maryland,  this  9tb  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief,  Decommissjfming  Branch,  Division  of 
Waste  Management^Office  of  Nuclear 
Material  Safety  and  Safeguards. 

(FR  Doc  99-21179  FUed  8-13-99;  8:45  am] 

BHJJNG  CODE  7590-01-P 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Meeting:  September  14-15, 
1999— Arlington,  Virginia:  Review  of 
the  Department  of  Energy's  Safety 
Strategy  for  a  Potential  Repository  at 
~  Yucca  Mountain,  Nevada,  and  of 
Scientific  Studies  Undertaicen  at  the 
Yucca  Mountain  Site 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203, 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board  (Board)  will  hold  a 
meeting  on  Tuesday  and  Wednesday, 
September  14  and  15,  in  Alexandria, 
Virginia,  to  review  the  U.S.  Department 
of  Energy's  (DOE)  waste  isolation  and 
containment  strategy  for  a  potential 
repository  at  Yucca  Mountain,  Nevada. 
The  meeting  will  be  open  to  the  public. 

The  meeting  will  be  held  at  the 
Ramada  Plaza  Hotel,  901  North  Fairiax 
Street,  Alexandria.  Virginia  22314- 
1501.  The  telephone  number  is  703- 
683-6000.  The  Board  meeting  sessions 
will  begin  at  9  a.m.  on  both  days. 

On  the  morning  of  September  14,  the 
DOE  will  update  the  Board  on  events 
that  have  tdcen  place  recently  within 
the  civilian  radioactive  waste 
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management  program  and  the  Yucca 
Mountain  project.  Presentations  will  be 
on  important  issues  related  to  the 
performance  of  a  potential  repository 
including  the  effects  of  waste  heat  on 
repository  behavior,  the  significance  of 
cUorine-36  isotopes  found  in 
exploratory  tiumels,  the  characteristics 
and  processes  of  the  saturated  zone  that 
will  affect  radionuclide  releases,  and 
results  from  corrosion  tests  of  waste 
package  materials.  An  update  on 
repository  desi^  also  will  be  presented. 

In  the  afternoon,  the  DOE  will  make 
a  series  of  presentations  on  the  latest 
version  of  its  repository  safety  strategy. 
Included  will  be  an  analysis  of  the 
"defense  in  depth"  envisioned  for  the 
repository  system  and  identification  of 
key  reseaich  priorities  that  the  project 
will  address  over  the  next  18  months. 

The  morning  session  on  September  15 
will  focus  on  the  DOE's  work  to  revise 
its  total  system  performance  assessment 
(TSPA)  and  on  its  use  of  miiltiple  lines 
of  evidence  to  develop  a  strategy  for 
demonstratiag  the  safety  of  the 
proposed  Yucca  Mountain  repository. 
Included  among  the  presentations  vnU 
be  a  discussion  of  the  treatment  of 
uncertainty  in  TSPA,  especially  the  use 
of  boimding  analyses.  The  use  of  natural 
analogs,  or  naturally  occurring 
phenomenon  that  could  increase 
understanding  of  conditions  at  Yucca 
Mountain,  also  will  be  disciissed.  The 
afternoon  session  will  be  devoted  to 
presentations  on  model  validation  by 
the  DOE  and  a  subsequent  roundtable 
discussion  on  this  issue. 

l^^e  meeting  will  be  open  to  the 
public  on  both  days.  Time  for  public 
comment  will  be  set  aside  at 
approximately  11:30  a.m.  on  both  days 
and  at  the  end  of  the  afternoon  session 
(approximately  4:30  p.m.)  on  September 
14.  Those  wanting  to  speak  are 
encouraged  to  sign  the  "Public 
Comment  Register"  at  the  check-in 
table.  Depending  on  the  niimber  of 
requests,  a  time  limit  may  be  imposed 
on  oral  statements,  but  written 
comments  of  any  length  may  be 
submitted  for  inclusion  in  the  record  of 
the  meeting.  Interested  parties  also  may 
submit  questions  in  writing  to  the 
Board.  As  time  permits,  written 
questions  will  be  answered  dimng  the 
sessions. 

A  detailed  agenda  will  be  available 
approximately  one  week  before  the 
meeting.  Copies  of  the  agenda  can  be 
requested  by  telephone  or  obtained  from 
the  Board's  Web  site  at  www.nwtrb.gov. 
Transcripts  of  the  meeting  will  be 
available  on  the  Board's  Web  site,  via  e- 
mail,  on  computer  disk,  and  on  a 
library-loan  basis  in  paper  format  from 
Davonya  Barnes,  Board  staff,  beginning 


on  October  18, 1999.  For  further 
information,  contact  Karyn  SeversoUi 
Director  of  External  Affairs,  NWTRB,  at 
2300  Clarendon  Boulevard,  Suite  1300, 
Arlington.  Virginia  22201-3367;  (tel) 
703-235-4473;  (fax)  703-235-4495;  (e- 
mail)  infodnwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  Its  purpose  is  to  evaluate  the 
technical  and  scientific  validity  of 
activities  undertaken  by  the  DOE  related 
to  managing  the  disposal  of  the  nation's 
spent  nuclear  fuel  and  high-level 
radioactive  waste.  In  the  same 
legislation.  Congress  directed  the  DOE 
to  characterize  a  site  at  Yucca  Mountain, 
Nevada,  to  determine  its  suitability  as 
the  location  of  a  potential  repository  for 
the  permanent  disposal  of  spent  nuclear 
fuel  and  high-level  radioactive  waste. 

Dated:  August  10. 1999. 
William  D.  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 

Review  Board. 

(FR  Doc.  99-21088  Filed  8-13-99;  8:45  am) 

BNJJNG  CODE  aaZfr-AM-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Coltoction;  Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549 
Extension: 
Rule  18f-l.  Form  N-18F-1.  SEC  File 
No.  270-187;  OMB  Control  No. 
3235-0211 
Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  conunentsr 
on  the  collection  of  information 
simunarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
extension  and  approval. 

Rule  18f-l  (17  CFR  270.18f-lJ 
enables  a  registered  open-end 
management  investment  company 
("fund")  that  may  redeem  its  securities 
in  kind,  by  making  a  one-time  election, 
to  commit  to  make  cash  redemptions 
pursuant  to  certain  requirements 
without  violating  section  18(f)  of  the 
Investment  Company  Act  of  1940.  A 
fund  relying  on  ihe  rule  must  file  Form 
N-18F-1  [17  CFR  274.51]  to  notify  the 
Commission  of  this  election.  The 
Commission  staff  estimates  that 


approximately  106  funds  file  the  Form 
annually,  and  that  each  response  takes 
approximately  one  hour.  Based  on  these 
estimates,  the  total  annual  burden  hours 
associated  with  the  rule  is  estimated  to 
be  106  hours. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  siuvey  or  study  of  the 
costs  of  Commission  rules.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  reqiiired  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  ciurently  valid  OMB  control 
number. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street. 
N.W.,  Washington,  DC  20549. 

Dated:  August  10. 1999. 

Mai-garet  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  99-21189  Filed  8-13-99;  8:45  am} 

aaimo  CODE  Mio-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request;  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  FiUngs  and 
Information  Services,  Washington,  E)C 
20549 

Extension: 
Form  F-6,  SEC  File  No.  270-270, 

OMB  Control  No.  3235-0229 
Regulation  S-T,  SEC  File  No.  270- 
375,  OMB  Control  No.  3235-0424 
Notice  is  hereby  given  that,  pursuant 

to  the  Paperwork  Reduction  Act  of  1995 

(44  U.S.C.  3501  et  seq.),  the  Securities 

and  Exchange  Commission 
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("( bmmission")  has  submitted  to  the 
On^ce  of  Management  and  Budget 
re<^iiests  for  extension  of  the  previously 
api^oved  collections  of  information 
issed  below. 

le  Commission  exercised  its 
aority  under  Section  19  of  the 

rities  Act  of  1933  to  establish  Form 
I  for  registration  of  American 

ssitary  Receipts  (AORs)  of  foreign 
companies.  Form  F-6  requires 
diiilosiu-e  of  information  regarding  the 
temis  of  the  depository  bank,  fees 
charged,  and  a  description  of  the  ADRs. 
Nd  Special  information  regarding  the 
foiUign  company  is  required  to  be 
prepared  or  disclosed,  although  the 
foinign  company  must  be  one  which 
pepodically  furnishes  information  to 
th0  tCommission.  Such  information  is 
available  for  public  inspection.  The 
in^rmation  is  needed  to  ensure  that 
iny^tors  in  ADRs  have  full  disclosure 
of  ^^ormation  concerning  the  deposit 
agr^ment  and  the  foreign  company.  It 
ha$  been  estimated  that  there  are  339 
respondents  annually  resulting  in  an 
es1|i|nated  annual  total  burden  of  306 
hot, 

le  information  provided  on  Form 
F-ti  is  mandatory  to  best  ensure  full 
di3(tlosiu*e  of  ADRs  being  issued  in  the 
United  States.  All  information  provided 
to  me  Commission  is  available  for 
pu|[}lic  review  upon  request 

ilation  S-T  sets  forth  the  general 
i  and  regulations  for  electronic 
filjiigs.  Registrants  who  have  to  file 
eledtronically  are  the  likely 
ret  pondents.  Regulation  S-T  is  only 
as!  igaed  one  burden  hour  for 
adiiinistrative  convenience  because  it 
not  directly  impose  any 
irmation  collection  requirements. 

"me  electronic  filing  requirement  is 
n^ikdatory  for  all  companies  required  to 
fil0  electronically.  All  information 
provided  to  the  Commission  is  available 
to  me  public  for  review. 

General  comments  regarding  the 
ab^ve  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
foij  the  Securities  and  Exchange 
Copimiission,  Office  of  Information  and 
Re^atory  Affairs,  Office  of 
Muagement  and  Budget,  New 
Exmitive  Office  Building,  Washington, 
D.(pi  20503;  and  (ii)  Michael  E.  Bartell, 
Associate  Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Ex^ange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Co  ^unents  must  be  submitted  to  OMB 
wi .  tin  30  days  of  this  notice. 


Dated:  August  9, 1999. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-21190  Filed  8-13-99;  8:45  am] 

HLUNG  CODE  8010-01-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvMtnwnt  Company  Retoasa  No.  23939; 
812-11566] 

BHF  Hnance  (Delaware)  Inc.;  Notice  of 
Application 

August  10, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

Act")  from  all  provision  of  the  Act. 

SUMMARY  OF  APPtJCATK)N:  Applicant, 
BHF  Finance  (Delaware)  Inc.  ("BHF 
Finance"),  seeks  an  order  to  permit  BHF 
Finance  to  sell  securities  and  use  the 
proceeds  to  finance  the  business 
activities  of  its  parent  company,  BHF- 
BANK  Aktiengesellschaft  ("BHF"),  and 
certain  companies  controlled  by  BHF. 
FILING  DATES:  The  application  was  filed 
on  March  17, 1999,  and  amended  on 
August  4, 1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  Sr 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
September  7, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Applicant,  590  Madison  Avenue, 
New  York,  NY  10022. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Grossnickle,  Attorney- Adviser, 
at  (202)  942-0526,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 


Street,  N.W.,  Washington,  D.C.  20549- 
0102  (tel.  202-942-8090). 

Applicant's  Representations 

1.  BHF  is  a  commercial^ank 
organized  imder  the  laws  of  the  Federal 
Republic  of  Germany  ("Germany").  BHF 
provides,  directly  or  through  its 
subsidiaries,  a  wide  range  of  financial 
services  to  individuals  businesses, 
governments  and  financial  institutions 
throughout  Germany  and 
internationally.  As  of  December  31, 
1998,  BHF  was  the  seventh  largest 
publicly  traded  commercial  bank  in 
Germany  in  terms  of  consolidated  total 
assets,  which  totaled  approximately  DM 
89  billion.  BHF  Finance  is  a  Delaware 
corporation  and  wholly-owned 
subsidiary  of  BHF  that  was  organized  to 
engage  in  financing  activities  and  to 
provide  funds  for  BHF  and  companies 
controlled  by  BHF. 

2.  On  December  30, 1998, 
approximately  39%  of  the  shares  of  BHF 
were  indirectly  acquired  by  ING  Groep 
N.V.  ("ING  Group"),  a  Netherlands 
corporation  engaged  in  insin-ance 
activities  in  the  United  States.  BHF 
Finance  states  that  ING  Group's 
investment  is  considered  a  controlling 
interest  under  the  Bank  Holding 
Company  Act  of  1956  ("BHCA"),  which 
prohibits  a  foreign  entity  trova  engaging 
directly  or  indirectly  in  banking  and 
insurance  activities  in  the  United  States 
at  the  same  time.  Accordingly,  BHF  is 
in  the  process  of  terminating  all  banking 
activities,  as  defined  in  the  BHCA,  in  - 
the  United  States  ("de-banking"). 

3.  BHF  Finance  previously  issued  and 
sold  commercial  paper  in  the  United 
States  pursuant  to  an  SEC  order  issued 
in  1986  and  amended  in  1993  ("Prior 
Order")  exempting  it  from  all  provisions 
of  the  Act.i  BHF  Finance  has 
discontinued  the  issuance  and  sale  of 
commercial  paper  pursuant  to  the  Prior 
Order  in  connection  with  the  de- 
banking.  All  of  the  commercial  paper 
issued  pursuant  to  the  Prior  Order 
matured  on  or  prior  to  Jime  18, 1999. 
The  order  requested  by  BHF  Finance 
will  supersede  the  Prior  Order. 

4.  BHF  intends  to  continue  to  engage 
in  some  business  activities  in  the  BHF 
Finance,  primarily  the  business  of 
extending  commercial  credit  to  third 
parties,  through  BHF  (USA)  Capital 
Corporation  ("BHF  Capital"),  a 
Delaware  corporation,  which  is  an 


1 '  Berliner  Handels-Und  Frandfutter  Bank  and 
BHF  Finance  (Delawarel  Inc.,  Investment  Company 
Act  Release  Nos.  19603  (July  38.  1993)  (notice)  and 
19649  (Aug.  24,  1993)  (order):  Berliner  Handels- 
Und  Frandfurter  Bank  and  BHF  Finance  (Delaware) 
Inc.,  Investment  Company  .Act  Release  Nos.  15198 
(July  2.  1986)  (notice)  and  15230  (July  29,  1986) 
(order). 
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indirect,  wholly-owned  subsidiary  of 
BHF.  All  of  the  outstanding  securities  of 
BHF  Capital  are  indirecdy  owned  by 
BHF. 

5.  BHF  Finance  proposes  to  issue 
commercial  paper  in  the  United  States 
pursuant  to  die  exemption  contained  in 
section  3(a)(3)  of  the  Securities  Act  of 
1933  (the  "1933  Act").  BHF  Finance 
may  also  o£fier  debt  securities  otbiu  than 
commercial  paper  or  non-voting 
prefaned  stock  in  the  United  States,  and 
lend  the  proceeds  to  or  invest  the 
proceeds  in  BHF,  BHF  Capital  and  other 
companies  that,  after  giving  effect  to  the 
exemption  requested  in  the  application, 
will  be  companies  controlled  l^  BHF 
within  the  meaning  of  rule  3a-5(b) 
undw  the  Act  as  discussed  below 
("Controlled  Companies").  Rule  3a-5 
generally  exempts  finance  subsidiaries 
of  operating  companies  from  the 
definition  of  investment  company. 

6.  Any  issuance  of  debt  securities  cnr 
non-voting  prefaiTed  stock  by  BHF 
Finance  wdU  be  guaranteed 
unconditionelly  oy  BHF  with  e 
guarantee  that  meets  the  lequiremants  of 
rule  3a-5(a)(l)  or  (2),  respectivefyithe 
"Guarantee").  In  accoidaisce  with  rule 
3ft-5(aK5),  at  least  85%  <^any  cash  or 
cash  equivalents  raised  by  BHF  Ffaunce 
will  be  invested  in  oi  loaned  to  BHF  and 
Controlled  Companies  as  soon  as 
practicable,  but  in  no  event  later  than 
six  months  after  BHF  ^nance's  receipt 
of  such  cash  or  cash  equivalents.  In 
accordance  with  rule  3a-5(a)(6),  all 
investments  by  BHF  Finance,  including 
tempcnary  investments,  will  be  made  in 
government  securities,  securities  of  BHF 
and  Controlled  Companies,  or  debt 
securities  that  are  exempted  from  the 
provisions  of  the  1933  Act  by  section 
3(a)(3)  of  the  1933  Act. 

7.  In  connection  with  BHF  Finance's 
offering  of  securities  guaranteed  by 
BHF,  BHF  will  submit  to  the 
jurisdiction  of  any  state  or  Federal  court 
in  the  County  of  New  York,  State  of 
New  York  and  will  appoint  an  agent  to 
accept  any  process  which  may  be  served 
in  any  action  based  upon  BHF's 
obligations  to  BHF  Finance  as  described 
in  the  application.  Such  consent  to 
jurisdiction  and  such  appointment  of  an 
authorized  agent  to  accept  service  of 
process  will  be  irrevocable  until  all 
amounts  due  and  to  become  due  with 
respect  to  securities  issued  by  BHF 
Finance  as  described  in  the  application 
have  been  paid. 

Applicant's  Legal  Analysb 

1 .  BHF  Finance  requests  relief  under 
section  6(c)  of  the  Act  for  an  exemption 
from  aU  provisions  of  the  Act.  Rule  3a- 
5  imder  the  Act  provides  an  exemption 
from  the  definition  of  investment 


company  for  certain  companies 
organized  primarily  to  finance  the 
business  operations  of  their  parent 
companies  or  companies  controlled  by 
their  parent  companies. 

2.  Rule  3a-5(b)(3)(i)  in  relevant  part 
defines  a  "company  controlled  by  the 
parent  company"  to  be  a  corporation, 
partnership,  or  joint  venture  that  is  not 
considered  an  investment  company 
under  section  3(a)  of  the  Act  or  that  is 
excepted  or  exempted  by  ordn  from  the 
definition  of  investment  company  by 
section  3(b)  of  the  Act  or  by  the  rules 
and  regulations  imder  section  3(a). 
Certain  of  BHF's  subsidiaries  do  not  fit 
within  the  definition  of  "companies 
controlled  by  the  parent  company" 
because  they  derive  their  non- 
investment  company  status  from  section 
3(c)  of  the  Act.  Li  addition,  BHF  engages 
in  certain  activities  (including  certain 
investment  activities)  through  BHF 
Capital.  BHF  Capital  has  no  outstanding 
securities  other  ifaan  those  owned 
directly  or  indirectly  by  BHF  (excluding 
short-term  paper,  directors'  qualifying 
shares,  and  debt  securities  owned  by  the 
Small  Business  Administration).  BHF 
Capital  would  be  eligible  for  exemption 
under  rule  3a-3  under  the  Act,  except 
that  BHF  is  a  foreign  bank.^ 
According^,  BHF  Finance  requests 
exemptive  relief  to  pormit  it  to  lend  the 
proceeds  of  its  debt  offerings  to  certain 
subsidiaries  of  BHF  that  are  excluded 
from  the  definition  of  investment 
company  by  virtue  of  section  3(c)  and 
subsidiaries  that  would  be  excluded  by 
virtue  of  rule  3a^3,  but  for  BHF's  status 
as  their  parent  company.  BHF  Finance 
states  thiat  neither  itself,  nor  BHF,  nor 
BHF  Capital  engage  primarily  in 
investment  company  activities. 

3.  Section  6(c)  of  the  Act,  in  pertinent 
part,  provides  that  the  SEC,  by  order 
upon  application,  may  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 


'  Rule  3a-3  generally  exempts  an  issuer  from  the 
definition  of  investment  comp>any  if  all  of  its 
outstanding  securities  (other  than  shott-term  paper, 
directors'  qualifying  shares,  and  debt  securities 
owned  by  the  Small  Business  Administration)  are 
owned  by  an  eligible  parent  company.  A  parent 
company  generally  is  eligible  if  it  meets  certain 
asset  and  income  tests  and  (i)  it  is  not  an  investment 
company  as  defined  in  section  3(a)  of  the  Act;  (ii) 
it  is  excluded  from  the  definition  of  investment 
company  by  section  3(b)  of  the  Act;  or  (iii)  it  is 
deemed  not  to  be  an  investment  company  under 
rule  3a-l  of  the  Act. 


the  Act.  BHF  Finance  submits  that  its 
exemptive  request  meets  the  standards 
set  out  in  section  6(c). 

Applicant's  Condition 

BHF  Finance  agrees  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

BHF  Finance  will  comply  with  all  of 
the  provisions  of  rule  3a-5  imder  the 
Act,  except  paragraph  9b)(3)(i)  to  the 
extent  that  BHF  Finance  will  be 
permitted  to  invest  in  or  make  loans  to 
entities  that  do  not  meet  the  portion  of 
the  definition  of  "company  controUed 
by  the  parent  company"  solely  because 
they  are: 

(1)  subsidiaries  of  BHF  that  would  be 
excluded  from  the  definition  of 
investment  company  by  virtue  of  rule 
3a-3  imder  the  Act,  but  for  BHF's  status 
as  their  parent  company;  or 

(2)  corporations,  partnerships,  and 
joint  ventures  that  are  excluded  from 
the  definition  of  investment  company 
by  section  3(c)(1),  (2),  (4),  (6)  or  (7)  of 
the  Act,  provided  tiiat  any  such  entity: 

(a)  if  excluded  from  the  definition  of 
investment  company  pursuant  to 
section  3(c)(1)  or  section '3(c)(7)  of  the 
Act,  will  be  engaged  solely  in  lending, 
leasing  or  related  activities  (such  as 
entering  into  credit  derivatives  to 
manage  the  credit  risk  exposures  of  its 
lending  and  leasing  activities)  and  will, 
not  be  structured  as  a  means  of  avoiding 
regulation  under  the  Act;  and 

(b)  if  excluded  frtnn  the  definition  of 
investment  company  pursuant  to 
section  3(c)(e)  of  the  Act,  will  not  be 
engaged  primarily,  directly  or 
indirectly,  in  one  or  more  of  the 
businesses  described  in  section  3(cK5) 
of  the  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-21192  Filed  8-13-99;  8:45  am] 
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The  Chapman  Funda,  Inc^ 
of  Application 
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August  10. 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Divestment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  frt>m  section 
15(a)  of  the  Act  and  rule  18f-2  imder 
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the  i/^ct  and  certain  disclosiue 
reqik  rements. 

SwilARY  OF  application:  The  requested 
ordei'  would  permit  applicants,  The 
Chapman  Funds,  Inc.  ("Company")  and 
Ch^mman  Capital  Management 
("CCM"),  to  hire  subadvisers  and 
matttially  amend  subadvisory 
agrdfiments  without  shareholder 
app  r  }val.  and  grant  relief  from  certain 
disoJIosure  requirements. 

i  DATES:  The  application  was  filed 
on  (iJ^ober  29, 1998.  and  was  amended 

iril  14, 1999.  Applicants  have 
id  to>file  an  amendment  during  the 
notijoe  period,  the  substance  of  which  is 
reflected  in  this  notice. 
heaIing  or  notification  of  hearing:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
by  voting  to  the  Commission's 
Sec^tary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m|  jon  September  7, 1999,  and  should 
be  aDcompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  ftir  lawyers,  a  certificate  of  service. 
Heakng  requests  should  state  the  native 
of  tl^f  writer's  interest,  the  reason  for  the 
reqi|^,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Commission's  Secretary. 
AOOMESSES:  Secretary,  Commission,  450 
Fifti|i| Street,  N.W.,  Washington,  D.C. 
20549-0609;  Applicants,  World  Trade 
Center-Baltimore,  28th  Floor,  401  East 
Pratt  Street,  Baltimore,  Maryland  21202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942>«574  or  Michael  W.  Mundt,  Branch 
Chi9f,  at  (202)  942-0564,  (Division  of 
Investment  Management,  Office  of 
Invd^tment  Company  Regulation). 

SUPl^LEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Comtnission's  Public  Reference  Branch, 
450  If^ifth  Street,  N.W.,  Washington,  D.C. 
20540-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  'The  Company  is  organized  as  a 
Mar  ^and  corporation  and  registered 
undw  the  Act  as  an  open-end 
management  investment  company 
which  offers  shares  in  seven  series 
(collectively,  the  "Funds"),  each  of 
which  has  its  own  investment 
objectives,  policies,  and  restrictions.  > 


A  )  plicants  request  that  the  rehef  also  apply  to 
all  su  :f  equently  registered  open-end  management 


CCM  is  registered  imder  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act") 
and  is  a  subsidiary  of  Chapman  Capital 
Management  Holdings,  Inc.  CCM  serves 
as  the  investment  adviser  to  each  Fimd 
pursuant  to  advisory  agreements 
between  CCM.and  the  Company 
("Advisory  Agreements"). 

2.  For  certam  Fimds  ("Multi-Manager 
Funds"),  CCM  will  seek  to  enhance 
performance  and  reduce  market  risk  by 
allocating  Fund  assets  among  one  or 
more  subadvisers  ("Subadvisers").^ 
Each  Subadviser  is  registered  as  an 
investment  adviser  imder  the  Advisers 
Act.  For  the  Multi-Manager  Fimds,  CCM 
will  mjonitor  the  performance  of  both 
the  total  Fund  portfolio  and  the  portion 
of  the  total  Fimd  portfolio  allocated  to 
each  Subadviser  and  will  reallocate 
Fund  assets  among  Subadvisers,  or 
recommend  to  the  Company's  board  of 
directors  ("Board")  that  the  Fund 
employ  or  terminate  particidar 
Subadvisers.  Under  agreements  between 
CCM  and  the  Subadvisers  ("Sub- 
Advisory  Agreements"),  the  specific 
investment  decisions  for  each  Multi- 
Manager  Fund  will  be  made  by 
Subadvisers  subject  to  the  general 
supervision  of  CCM  and  the  Board.  The 
Funds  pay  investment  advisory  fees  to 
CCM,  and  CCM  will  pay  Subadvisers 
out  of  its  fees. 

3.  Applicants  request  an  exemption 
from  section  15(a)  of  the  Act  and  rule 
18f-2  under  the  Act  to  permit 
Subadvisers  approved  by  the  Board  to 
serve  as  Subadvisers  for  the  Multi- 
Manager  Funds,  without  the  necessity  of 
obtaining  shareholder  approval. 
Shareholder  approval  would  continue  to 
be  required  for  any  Subadviser  that  is  an 
"affiliated  person,"  as  defined  in  section 
2(a)(3)  of  the  Act,  of  the  Company  or 
CCM,  other  than  by  reason  of  serving  as 
a  Subadviser  to  one  or  more  of  the 
Multi-Manager  Funds  (an  "Affiliated 
Subadviser"). 

4.  Applicants  also  request  an 
exemption  bxnn  the  various  disclosure 
provisions  described  below  that  may 
require  the  Multi-Manager  Funds  to 


investment  companies  that  in  the  future  are  advised 
by  CCM  or  any  entity  controlling,  controlled  by,  or 
under  common  control  with  CCM  and  that  use  the 
multi-manager  structure  described  in  this 
application  ("Future  Companies"),  and  to  any  series 
of  the  Company  or  Future  Companies  that  may  be 
created  in  the  hiture.  Applicants  state  that  all 
registered  open-end  management  investment 
companies  ihat  currently  intend  to  rely  on  the       ^ 
requested  order  are  named  as  applicants,  and  any 
Future  Company  that  relies  on  the  order  will 
comply  with  the  terms  and  conditions  contained  in 
the  application. 

2  On  behalf  of  DEM  Multi-Manager  Equity  Fund 
and  DEM  Multi-Manager  Bond  Fund.  CCM 
currently  intends  to  enter  into  Sub-Advisory 
Agreements  with  twelve  Subadvisers  and  four 
Subadvisers,  respectively. 


disclose  the  fees  paid  by  CCM  to  the 
Subadvisers.  For  each  Fund,  the 
Company  will  disclose  the  following 
(both  as  a  dollar  amoimt  and  as  a 
percentage  of  the  Fimd's  net  assets):  (1) 
Aggregate  fees  paid  to  CCM  and  any 
Affiliated  Subadvisers;  and  (2)  aggregate 
fees  paid  to  Subadvisers  other  than 
Affiliated  Subadvisers  ("Limited  Fee 
Disclosm«").  For  any  fund  that  employs 
an  Affiliated  Subadviser,  the  Fund  will 
provide  separate  disclosure  of  any  fees 
paid  to  such  Affiliated  Subadviser. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  under  a  written 
contract  approved  by  a  majority  of  the 
investment  company's  outstanding 
voting  shares.  Rule  18f-2  under  the  Act 
provides  that  each  series  of  class  of 
stock  in  a  series  company  afiiected  by  a 
matter  must  approve  the  matter  if  the 
Act  requires  shareholder  approval. 

2.  Form  Nl-A  is  the  registration 
statement  used  by  open-end  investment 
companies.  Items  3,  6(a)(l)(ii),  and 
15(a)(3)  of  Form  N-lA  (and  items  2, 
5(b)(iii),  and  16(a)(iii)  of  Form  N-IA 
prior  to  the  amendments  effective  June 
1, 1998)  require  disclosing  of  the 
method  and  amount  of  the  investment 
adviser's  compensation. 

3.  Form  N-14  is  the  registration 
statement  form  for  business 
combinations  involving  open-end 
management  investment  companies. 
Item  3  of  Form  N-14  requires  a  fee  table 
that  shows  current  fees  for  the  registrant 
and  the  company  being  acquired,  and 
pro  forma  fees,  if  different,  for  the 
registrant  alter  giving  effect  to  the 
transaction. 

4.  Rule  20a-l  under  the  Act  requires 
proxies  solicited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
Item  22(a)(3)(iv)  of  Schedule  14A 
requires  a  proxy  statement  for  a 
shareholder  meeting  at  which  a  new  fee 
will  be  established  or  an  existing  fee 
will  be  increased  to  include  a  table  of 
the  current  and  pro  forma  fees.  Items 
22(c)(l)(ii),  22{c)(l)(iii).  22(c)(8),  and 
22(c)(9),  taken  together,  require  a  proxy 
statement  for  a  shareholder  meeting  at   .- 
which  the  advisory  contract  will  be 
voted  upon  to  include  the  "rate  of 
compensation  of  the  investment 
adviser,"  the  "aggregate  amount  of  the 
investment  adviser's  fees,"  a  description 
of  "the  terms  of  the  contract  to  be  acted 
upon,"  and,  if  a  change  in  the  advisory 
fee  is  proposed,  the  existing  and 
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proposed  fees  and  the  difference 
between  the  two  fees. 

5.  Fonn  N-SAR  is  the  semi-annual 
report  filed  with  the  Commission  by 
registered  investment  companies.  Item 
48  of  Form  N— SAR  reqtiires  investment 
companies  to  disclose  the  rate  schedule 
for  fees  paid  to  their  investment 
advisers,  including  subadvisers. 

6.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of 
investment  company  registration 
statements  and  shareholder  reports  filed 
with  the  Commission.  Sections  6- 
07(2)(a),  (b),  and  (c)  of  Regulation  S-X 
require  that  investment  companies 
indude  in  their  financial  statements 
information  about  investmrat  advisory 
tees. 

7.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act  to  the  extent  that  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
feirly  intended  by  the  policies  and 
provisions  of  the  Act.  Applicants 
believe  that  their  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

8.  Applicants  assert  that  investors  in 
a  Multi-Manager  Fund  rely  on  CCM  to 
select  appropriate  Subadvisers. 
Applicants  contend  that  the  role  of  the 
Subadvisers,  bova  the  perspective  of  the 
investor,  vdll  be  comparable  to  that  of 
the  individual  portfolio  managers 
employed  by  other  investment  advisory 
firms.  Applicants  note  that  the  Advisory 
Agreements  wrill  continue  to  be  subject 
to  section  15  of  the  Act  and  rule  181- 

2  under  the  Act. 

9.  Applicants  assert  that  the 
information  provided  in  the  Limited  Fee 
Disclosure  will  permit  each  investor  to 
determine  ^^ether  the  fees  for 
investment  advisory  services  are 
competitive.  In  adcfition,  applicants 
contend  that  some  Subadvisers  use  a 
"posted"  rate  schedule  to  set  their  fees 
and  may  be  unwilling  to  serve  as 
Subadvisers  at  any  rate  other  than  their 
"posted"  fee  rates,  unless  the  rates 
negotiated  for  the  Funds  are  not 
publicly  disclosed.  Applicants  state  that 
requiring  disclosure  of  Subadvisory  fees 
would  deprive  CCM  of  its  bargaining 
power  to  negotiate  lower  rates. 

Ai^licaatB'  Conditions 

Applicants  agree  that  the  order  shall 
be  subject  to  the  following  conditions: 

1.  Before  a  Fund  may  rely  on  the 
requested  order,  the  operation  of  the 
Fund  in  the  manner  described  in  the 
application  will  be  approved  by  a 
majority  of  the  outstanding  voting 


seciirities,  as  defined  in  the  Act,  of  the 
Fimd,  or,  in  the  case  of  a  new  Fund 
whose  public  shareholders  purchased 
shares  on  the  basis  of  a  prospectus 
containing  the  disclosure  contemplated 
by  condition  2  below,  by  the  sole  initial 
shareholder(s)  before  offering  shares  of 
such  Fimd  to  the  public. 

2.  Any  Fund  relying  on  the  requested 
order  wiU  disclose  in  its  prospectus  the 
existence,  substance,  and  effect  of  any 
order  granted  pursuant  to  the 
application.  In  addition,  such  Fund  will 
hold  itself  out  to  the  public  as 
employing  the  management  structure 
described  in  the  application.  The 
prospectus  will  prominently  disclose 
that  CCM  has  ultimate  responsibility  to 
oversee  Subadvisers  and  to  recommend 
their  hiring,  termination  and 
replacement. 

3.  CCM  will  provide  general 
management  and  administration 
services  to  any  Fund  relying  on  the 
requested  order,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
such  Fund,  and  subject  to  the  review 
and  approval  of  the  Board  will  (1)  set 
the  overall  investment  strategies  of  the 
Fund;  (2)  evaluate,  select  and 
recommend  Subadvisers;  (3)  allocate, 
and  when  appropriate,  reallocate,  the 
assets  of  the  Fund  among  Subadvisers; 
(4)  monitor  and  evaluate  the  investment 
performance  of  the  Subadvisers;  and  (5) 
implement  procedures  reasonably 
designed  to  ensure  that  the  Subadvisers 
comply  with  the  investment  objectives, 
policies,  and  restrictions  of  the  Fund. 

4.  At  all  times,  a  majority  of  the  Board 
wiU  be  persons  who  are  not  "interested 
persons"  of  the  Company  as  defined  in 
section  2(aKl9)  of  the  Act 
("Independent  Directors"),  and  the 
nomination  of  new  or  additional 
Independent  Directors  will  be  placed 
within  the  discretion  of  the  then 
existing  Independent  Directors. 

5.  CiCtA  will  not  enter  into  a  Sub- 
Advisory  Agreement  with  an  Affiliated 
Subadviser  without  such  agreement, 
including  the  compensation  to  be  paid 
thereimder,  being  approved  by  the 
shareholders  of  the  applicable  Fimd. 

6.  When  a  change  of  a  Subadviser  is 
proposed  for  a  Fund  with  an  Affiliated 
Subadviser,  the  Board,  including  a 
majority  of  the  Independent  Directors, 
will  make  a  separate  finding,  reflected 
in  the  Board  minutes,  that  any  such 
change  of  Subadviser  is  in  the  best 
interest  of  the  Fund  and  its 
shareholders,  and  does  not  involve  a 
conflict  of  interest  from  which  CCM  or 
the  Affiliated  Subadviser  derives  an 
inappropriate  advantage. 

7.  No  director  or  officer  of  the 
Company  or  director  or  officer  of  CCM       hllwq  code  soumm-h 


will  own  directly  or  indirectly  (other 
than  through  a  pooled  investment 
vehicle  that  is  not  controlled  by  any 
such  director  or  officer)  any  interest  in 
a  Subadviser  except  for  ownership  of 
interests  in  CCM  or  any  entity  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  CC^,  or 
ownership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  securities  of  any  publicly 
traded  company  that  is  either  a 
Subadviser  or  controls,  is  controlled  by, 
or  is  under  commoi^  control  with  a 
Subadviser. 

8.  Within  ninety  days  of  the  hiring  of 
any  Subadviser,  the  affected  Fund  will 
furnish  its  shareholders  with  all 
information  about  the  new  Subadviser 
that  would  be  included  in  a  proxy 
statement,  except  as  modified  by  the 
order  to  permit  Limited  Fee  Disclosure. 
Such  information  will  include  Limited 
Fee  Disclosure  and  any  change  in  such 
disclosure  caused  by  the  addition  of  a 
new  Subadviser.  The  Fund  will  meet 
this  condition  by  providing 
shareholders,  within  ninety  days  of  the 
hiring  of  a  Subadviser,  with  an 
information  statement  meeting  the 
requirements  of  Regulation  14C  and 
Schedule  14C  under  the  Exchange  Act. 
The  information  statement  also  will 
meet  the  requirements  of  Item  22  of 
Schedule  14A  imder  the  Exchange  Act, 
except  as  modified  by  the  order  to 
permit  Limited  Fee  Disclosiue. 

9.  The  Company  will  disclose  in  its 
registration  statement  the  Limited  Fee 
Disclosure. 

10.  CCM  will  provide  the  Board,  no 
less  frequently  than  quarterly, 
information  about  CCM's  profitability 
for  each  Fund  that  relies  on  the 
requested  relief.  Such  information  will 
reflect  the  impact  on  profitability  of  the 
hiring  or  termination  of  any  Subadviser 
during  the  applicable  quarter. 

11.  Whenever  a  Subadviser  is  hired  or 
terminated.  CCM  will  provide  the  Board 
information  showing  the  expected 
impact  on  CCM's  profitability. 

12.  At  all  times,  independent  coimsel 
knowledgeable  about  the  Act  and  the 
duties  of  Independent  Directors  will  be 
engaged  to  represent  the  Independent 
Directors.  The  selection  of  such  counsel 
will  remain  within  the  discretion  of  the 
Independent  Directors. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretaiy. 

[FR  Doc.  99-21191  Filed  8-13-99;  8:45  am] 
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S^tURITlES  AND  EXCHANGE 
COMMISSION 

,  No.  IC-23938;  Hie  No.  812-11594] 

r  TmngM  Variable  Fund  LLC;  Notice 
of  jUpplication 

AuUist  10, 1999. . 

AQp^lCY:  Seoirities  and  Exchange 

Coiimission  ("SEC"). 

AC  ION:  Notice  of  application  for  an 

amended  order  under  Section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 


■^ 


"). 


SUlAlARY  OF  APPUCATION:  Applicant 
se^  an  order  under  Section  6(c)  of  the 
Act  amending  an  existing  order 
(Investment  Company  Act  Release  No. 
23628,  Dec.  20, 1998).  The  amended 
order  would  exempt  Applicant  anH  any 
other  existing  or  futiue  open-end 
mabagement  investment  company  or 
ponfolio  thereof  that  is  advised  by  its 
investment  adviser,  Ohio  National 
Investments,  Inc.  (the  "Adviser"),  or  any 
entity  controlled  by  or  under  common 
control  with  the  Adviser  that  follows  an 
iny^tment  strategy  that  is  the  same  as 
one  of  the  two  investment  strategies 
described  in  the  application  ("Future 
Fuji|ds")  from  the  provisions  of  Section 
1 2(td)(3)  of  the  Act  to  the  extent 
necessary  to  permit  their  portfolios:  (a) 
to  Invest  up  to  10.5%  of  their  total 
assjeits  in  securities  of  issuers  that  derive 
mdje  than  15%  of  their  gross  revenues 
from  securities  related  activities;  or  (b) 
to  invest  up  to  20.5%  of  their  total 
assjels  in  securities  of  issuers  that  derive 
more  than  15%  of  their  gross  revenues 
frote  securities  related  activities. 
APiHjCANT:  Dow  Target  Variable  Fund 

I  DATE:  The  application  was  filed 
on  March  18, 1999,  and  amended  on 
Julyi23. 1999. 

heAmng  or  notircahon  of  hearing:  An 
orqar  granting  the  application  will  be 
isstied  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hei^iing  by  writing  to  the  Secretary  of 
the]  $EC  and  serving  Applicant  with  a 
cojii  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  August  31, 
1999.  and  must  be  accompanied  by 
proof  of  service  on  Applicant  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
cer^cate  of  service.  Hearing  requests 
shoikld  state  the  natmre  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notjification  by  writing  to  the  Secretary 
oft^eSEC. 

ADOtlESSES:  Secretary,  SEC,  450  Fifth 
Str^  }t,  N.W.,  Washii^on,  D.C.  20549- 


0609.  Applicant.  Dow  Target  Variable 
Fund  LLC,  One  Financial  Way, 
Cincinnati,  Ohio  45242. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Coimsel,  or 
Kevin  M.  Kirchoff,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application  is 
available  for  a  fee  firom  the  Public 
Reference  Branch  of  the  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0102  [tel.  (202)  942-8090]. 

Applicant's  Represmitatioiis 

1.  Applicant  is  a  regi^ered,  open-end 
management  investment  company  (File 
No.  811-09019).  It  currendy  consists  of 
twelve  non-diversified  portfolios,  each 
named  after  a  calendar  month  (January 
Portfolio,  February  Portfolio,  etc.) 
(collectively,  the  "Dow  Target  10 
Portfolios").  Applicant  proposes  to  add 
another  twelve  non-diversified 
portfolios,  also  named  after  the  calendar 
months  (collectively,  the  "Dow  Target  5 
Portfolios"). 

2.  Applicant  was  organized  under  the 
laws  of  Ohio  as  a  limited  liability 
company  on  September  21, 1998.  Under 
Ohio  law,  a  limited  liability  company 
does  not  issue  shares  of  stock.  Instead, 
ownership  rights  are  contained  in 
membership  interests.  Each  membership 
interest  of  Applicant  ("Interest") 
represents  an  undivided  interest  in  the 
stocks  held  in  one  of  Applicant's 
portfolios. 

3.  The  Interests  are  not  offered 
directly  to  the  public.  The  only  direct 
owner  of  the  Ohio  National  Life 
Insiuance  Company  ("Ohio  National 
Life")  through  its  variable  aimuity 
separate  accounts.  Those  of  Ohio 
National  Life's  variable  annuity  owners 
who  have  contract  values  allocated  to 
any  of  Applicant's  portfolios  have 
indirect  beneficial  rights  in  the  Interests 
and  have  the  right  to  instruct  Ohio 
National  with  regard  to  how  it  votes  the 
Interests  that  it  holds  in  its  variable 
annuity  separate  accounts. 

4.  Applicant's  investment  adviser  is 
Ohio  National  Investment,  Inc.  (the 
"Adviser"),  a  wholly  owned  subsidiary 
of  Ohio  National  Life.  First  Trust 
Advisors  L.P.  ("First  Trust")  is  the  sub- 
adviser  to  each  of  Applicant's  portfolios. 

5.  Each  of  Applicant's  Dow  Target  10 
Portfolios  invests  approximately  10%  of 
its  total  assets  in  the  common  stock  of 
the  ten  companies  in  the  Dow  Jones 
Industrial  Average  (the  "Dow")  having 
the  highest  dividend  yield  as  of  the 
close  of  business  on  the  next  to  last 


business  day  of  the  month  preceding  the 
month  for  which  the  portfolio  is  named 
(the  "Stock  Selection  Date").  These  ten 
companies  are  popularly  known  as  the 
"Dogs  of  the  Dow."  On  or  about  the  first 
business  day  of  the  month  for  which  a 
portfolio  is  named,  First  Trust  sets  the 
proportionate  relationship  among  the 
ten  stocks  to  be  held  in  that  portfolio  for 
the  next  twelve  months.  At  the  end  of 
a  portfolio's  twelfth  month,  the  portfolio 
will  be  rebalanced  with  a  new  mix  of 
Dogs  of  the  Dow  stocks. 

6.  Each  of  Applicant's  Dow  Target  5 
Portfolios  will  invest  approximately 
20%  of  its  total  assets  in  the  common 
stock  of  the  five  companies  of  the  Dogs 
of  the  Dow  having  tl^  lowest  per  share 
stock  price  as  of  the  close  of  business  on 
the  Stock  Selection  Date.  On  or  about 
the  first  business  day  of  the  month  for 
which  a  portfolio  is  named,  First  Trust 
will  set  the  proportionate  relationship 
among  the  five  stocks  to  be  held  in  tlut 
portfolio  for  the  next  twelve  months.  At 
the  end  of  a  portfolio's  twelfth  month, 
the  portfolio  will  be  rebalanced  with  a 
new  mix  of  five  Dogs  of  the  Dow  stocks. 

7.  Stocks  held  in  any  portfolio  are  not 
expected  to  reflect  the  entire  index,  and 
the  prices  of  Interests  are  not  intended 
to  parallel  or  correlate  with  movements 
in  the  Dow.  Generally,  it  will  not  be 
possible  for  all  of  a  portfolio's  funds  to 
be  invested  in  the  prescribed  mix  of 
applicable  stocks  at  any  given  time. 
However,  the  Adviser  and  First  Trust 
will  try,  to  the  extent  practicable,  to 
maintain  a  minimum  cash  position  at  all 
times.  Applicant  represents  that 
normally  the  only  cash  items  held  will 
represent  amounts  expected  to  be 
deducted  as  charges  and  amoimts  too 
small  to  purchasie  additional 
proportionate  round  lots  of  the  stocks. 

8.  The  Dow  consists  of  30  stocks 
selected  by  Dow  Jones  &  Company,  Inc. 
as  representative  of  the  broader 
domestic  stock  market  and  of  American 
industry.  Dow  Jones  and  Company,  Inc. 
is  not  affiliated  with  the  Applicant  and 
has  not  participated,  and  will  not 
participate,  in  any  way  in  the  creation 
of  the  portfolios  or  the  selection  of  the 
stocks  piux:hased  by  the  portfolios. 

9.  Until  the  end  of  the  initial  month 
of  a  portfolio,  Interests  may  be 
purchased  by  variable  annuity  separate 
accounts  of  Ohio  National  Life.  After  the 
initial  month  of  a  portfolio,  no  further 
Interests  in  that  portfoUo  may  be 
purchased  until  eleven  months  later. 
Interests  may  be  redeemed  at  any  time. 

10.  Any  purchase  of  Interests  made 
after  the  initial  business  day  of  the 
month  for  which  the  portfolio  is  named 
will  duplicate,  as  nearly  as  is 
practicable,  the  original  proportionate 
relationships  of  the  applicable  stocks 
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held  by  that  portfolio.  Because  the 
prices  of  each  of  the  stocks  will  change 
nearly  every  day,  the  ratio  of  the  price 
of  each  to  the  total  price  of  the  entire 
group  of  applicable  stocks  will  also 
change  daily.  However,  the  proportion 
of  stocks  held  by  that  portfolio  will  not 
change  materially  as  a  result  of  the  sales 
of  additional  Interests  after  the  first 
business  day  of  the  month  for  which  the 
portfolio  is  named. 

11.  Applicant  is  not  a  "regulated 
investment  company"  under  Subchapter 
M  of  the  Internal  Revenue  Code  of  1986, 
as  amended  (the  "Code").  Nonetheless, 
it  does  not  pay  federal  income  tax  on  its 
interest,  dividend  income  or  capital 
gains.  As  a  limited  liability  company 
whose  interests  are  sold  only  to  Ohio 
National  Life,  it  is  disregarded  as  an 
entity  for  purposes  of  federal  income 
taxation.  Ohio  National  Life,  through  its 
variable  annuity  separate  accounts,  is 
treated  as  owning  the  assets  of  the 
portfolios  directly  and  its  tax  obligations 
thereon  are  computed  pursuant  to 
Subchapter  L  of  the  Code  (which 
governs  the  taxation  of  insurance 
companies).  Under  current  tax  law, 
interest,  dividend  income  and  capital 
gains  of  Applicant  are  not  taxable  to 
Applicant,  and  are  not  ciurently  taxable 
to  Ohio  National  Life  or  to  contract 
owners,  when  left  to  accumulate  within 
a  variable  annuity  contract. 

12.  Section  817(h)  of  the  Code 
provides  that  in  order  for  a  variable 
contract  that  is  based  on  a  segregated 
asset  accoimt  to  qualify  as  an  annuity 
contract  imder  the  Code,  the 
investments  made  by  that  accoimt  must 
be  "adequately  diversified  in 
accordance  with  Treasury  regulations. 

13.  Each  portfolio  must  comply  with 
the  Section  817(h)  diversification 
requirements.  Therefore,  the  Adviser 
and  First  Trust  may  depart  from  the 
portfolio  investment  strategy,  if 
necessary,  in  order  to  satisfy  the  Section 
817(h)  diversification  requirements. 
Under  all  circumstances,  except  in  order 
to  meet  Section  817(h)  diversification 
requirements,  the  common  stocks 
purchased  for  each  portfolio  are  chosen 
solely  according  to  the  formula 
described  above  and  are  not  based  on 
the  research  opinions  or  buy  or  sell 
recommendations  of  the  Adviser  or  First 
Trust.  Neither  the  Adviser  nor  First 
Trust  has  any  discretion  as  to  which 
common  stocks  are  purchased. 
Securities  purchased  for  each  portfolio 
may  include  seauities  of  issuers  in  the 
Dow  that  derived  more  than  15%  of 
their  gross  revenues  in  their  most  recent 
fiscal  year  from  securities  related 
activities. 

14.  The  existing  order  permits 
Applicant's  Dow  Target  10  PortfoUos  to 


invest  up  to  10%  of  their  total  assets  in 
securities  of  issuers  that  derive  more 
than  15%  of  their  gross  revenues  from 
securities  related  activities.  Applicant 
now  proposes  to  extend  the  relief  to 
permit  Applicant's  portfolios  and 
Future  Funds:  (a)  to  invest  up  to  10.5% 
of  their  total  assets  in  securities  of 
issuers  that  derive  more  than  15%  of 
their  gross  revenues  from  seciuities 
related  activities;  or  (b)  to  invest  up  to 
20.5%  of  their  total  assets  in  seciuities 
of  issuers  that  derive  more  than  15%  of 
their  gross  revenues  from  seciuities 
related  acrtivities. 

Applicant's  Legal  Anafysis 

1.  Section  12(d)(3)  of  the  Act,  with 
limited  exceptions,  prohibits  an 
investment  company  from  acquiring  any 
security  issued  by  any  person  who  is  a 
broker,  dealer,  underwriter  or 
investment  adviser.  Rule  12d3-l  imder 
the  Act  exempts  from  Section  12(d)(3) 
purchases  by  an  investment  company  of 
seciuities  of  an  issuer,  except  its  own 
investment  adviser,  promoter  or 
principal  underwriter  of  the  affiliates, 
that  derived  more  than  15%  of  its  gross 
revenues  in  its  most  recent  fiscal  year 
from  securities  related  activities, 
provided  that,  among  other  things, 
immediately  after  any  such  acquisition 
the  acquiring  compauy  has  invested  not 
more  than  5%  of  the  value  of  its  total 
assets  in  the  securities  of  the  issuer. 
Each  of  Applicant's  portfolios 
undertakes  to  comply  with  all  of  the 
requirements  of  Rule  12d3-l,  except  the 
condition  in  subparagraph  (b)(3) 
prohibiting  an  investment  company 
from  investing  more  than  5%  of  the 
value  of  its  total  assets  in  securities  of 

a  securities  related  issuer. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC,  by  order  upon  application,  may 
condition^ly  or  unconditionally 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes 
thereof,  from  any  provision  of  the  Act  or 
any  rule  or  regulation  thereimder.  if  and 
to  the  extent  that  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

3.  Applicant  states  that  Section 
12(d)(3)  was  intended:  (a)  to  prevent 
investment  companies  from  exposing 
their  assets  to  the  entrepreneurial  risks 
of  securities  related  businesses;  (b)  to 
prevent  potential  conflicts  of  interest; 
(c)  to  eliminate  certain  reciprocal 
practices  between  investment 
companies  and  securities  related 
businesses:  and  (d)  to  ensiue  that 
investment  companies  maintain 
adequate  liquidity  in  their  portfolios. 


4.  A  potential  conflict  could  occur,  for 
example,  if  an  investment  company 
purchased  securities  or  other  interests 
in  a  broker-dealer  to  reward  that  broker- 
dealer  for  selling  fund  shares,  rather 
than  solely  on  investment  merit. 
Applicant  states  that  this  concern  does 
not  arise  in  this  situation.  Applicant 
states  that  generally,  none  of  Applicant, 
the  Adviser  or  First  Trust  has  discretion 
in  choosing  the  common  stock  or 
amount  purchased.  Applicant  states  that 
the  stock  must  first  be  included  in  the 
Dow,  which  is  unaffiliated  with 
Applicant,  the  Adviser  or  First  Trust.  In 
addition,  the  stock  must  also  qualify  as 
one  of  the  ten  companies  in  the  Dow 
that  has  the  highest  dividend  yield  as  of 
the  close  of  business  on  the  Stock 
Selection  Date.  In  the  case  of  Dow 
Target  5  Portfolios,  the  stock  must  then 
qualify  as  one  of  the  five  companies  of 
the  Dogs  of  the  Dow  that  have  the 
lowest  per  share  stock  price  as  of  the 
close  of  business  on  the  Stock  Selection 
Date. 

5.  The  Adviser  and  First  Trust  are 
obligated  to  follow  the  investment 
formula  described  above  as  nearly  as 
practicable.  Applicant  represents  that 
the  only  time  any  deviation  from  the 
formula  would  be  permitted  would  be 
where  circumstances  were  such  that  the 
investments  of  a  particular  portfolio 
would  fail  to  be  "adequately 
diversified"  under  the  Section  817(h) 
diversification  requirements,  and  would 
thus  cause  the  annuity  contracts  to  foil 
to  qualify  as  annuity  contracts  imder  the 
Code.  Applicant  states  that  the 
likelihood  of  this  exception  arising  is 
extremely  remote.  In  such  a  situation. 
Applicant  submits  that  it  must  be 
permitted  to  deviate  from  the 
investment  strategy  in  order  to  meet  the 
Section  817(h)  diversification 
requirements  and  then  only  to  the 
extent  necessary  to  do  so.  Applicant 
asserts  that  this  limited  discretion  does 
not  give  rise  to  the.  potential  conflicts  of 
interest  or  to  the  possible  reciprocal 
practices  between  investment 
companies  and  securities  related 
businesses  that  Section  12(d)(3)  is 
designed  to  prevent. 

6.  Applicant  states  that  the  liquidity 
of  a  portfolio  is  not  a  concern  here  since 
each  common  stock  selected  is  a 
component  of  the  Dow,  listed  on  the 
New  York  Stock  Exchange,  and  among 
the  most  actively  traded  securities  in  the 
United  States. 

7.  In  addition.  Applicant  submits  that 
the  effect  of  a  portfolio's  purchase  of  the 
stock  of  parents  of  broker-dealers  would 
be  de  minimis.  Applicant  states  that  the 
common  stocks  of  securities  related 
issuers  represented  in  the  Dow  are 
widely  held  with  active  markets  and 
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tJ^  It  potential  purchases  by  a  portfolio 
rt  )resent  an  insignificant  amount  of  the 
o^  tstanding  common  stock  and  trading 
volume  of  any  of  these  issuers. 
Therefore,  Applicant  argues  that  it  is 
lost  inconceivable  that  these 

>s  would  have  any  significant 
effect  on  the  market  value  of  any  of 
ise  seciuities  related  issuers. 
Another  possible  conflict  of  interest 
'here  a  broker-dealer  may  be 
luenced  to  reconunend  certain 
[Vestment  company  funds  which 
est  in  the  stock  of  the  broker-dealer 
ty  of  its  affiliates.  Applicant  states 
tt  because  of  the  large  market 
litalization  of  the  Dow  issuers  and 
small  portion  of  these  issuers' 
(ubhunon  stock  and  trading  volmne  that 
a^  purchased  by  a  portfolio,  it  is 
B*4rRmely  unlikely  that  any  advice 
o^red  by  a  broker-dealer  to  a  customer 
ai  to  which  investment  company  to 
'est  in  would  be  influenced  by  the 
isibility  that  a  portfolio  is  invested  in 
broker-dealer  or  a  parent  thereof. 
1.  Finally,  another  potential  conflict 
interest  could  occiu  if  any  investment 
ipany  directed  brokerage  to  an 
liated  broker-dealer  in  which  the 
ilnpany  has  invested  to  enhance  the 
iker-dealer's  profitability  or  to  assist 
luring  financial  difficulty,  even 
lugh  the  broker-dealer  may  not  offer 
tfaJ0  best  price  and  execution.  To 

lude  this  type  of  conflict,  Applicant 
IS,  as  a  condition  of  this 
ilication,  that  no  company  whose 
is  held  in  any  portfolio,  nor  any 
ite  of  such  a  company,  will  act  as 
:er  or  dealer  for  any  portfolio  in  the 
pik^chase  or  sale  of  any  seciuity. 
"0.  Applicant  seeks  relief  not  only 
respect  to  the  Dow  Target  10 
P(ktfolios  and  the  Dow  Target  5 
PoWolios,  but  also  with  respect  to 
Future  Funds.  Applicant  states  that 
w^^out  the  requested  class  relief^ 
iptive  relief  for  any  Future  Fund 
Id  have  to  be  requested  and 
ned  separately.  Applicant  asserts 
thfi^  these  additioiial  requests  for 
exjcimptive  relief  would  present  no 
is^«es  under  the  Act  not  already 
addressed  in  the  application.  Further,  if 
Fi^tjure  Funds  wem  to  repeatedly  seek 
exbfenptive  relief  vrith  respect  to  the 
sat$B  issues,  investors  would  receive  no 
adiditional  protection  or  benefit,  and 
lots  could  be  disadvantaged  by 
ised  costs  from  preparing  the 
itional  requests  for  relief.  Applicant 
les  that  class  relief  is  appropriate  in 
the  [public  interest  because  Uie  relief 
, .  promote  competitiveness  in  the 
variable  insurance  products  market  by 
eliriiinatingthe  need  for  Future  Funds 
to  pie  redundant  exemptive 
apblications,  thereby  reducing 


administrative  expenses  and 
maximizing  efficient  use  of  resources. 
Also,  eliminating  the  delay  and  the 
expenses  of  repeatedly  seeking 
exemptive  relief  would  enhance  the 
ability  of  Future  Funds  to  effectively 
take  advantage  of  business  opportunities 
as  such  opportunities  arise. 

Applicant's  ConditiDns 

Applicant  agrees  that  any  order 
granting  the  requested  relief  from 
Section  12(d)(3)  of  the  Act  shall  be 
subject  to  the  following  conditions: 

1.  The  common  stock  is  included  in 
the  Dow  as  of  the  Stock  Selection  Date; 

2.  With  respect  to  Dow  Target  10 
Portfolios,  the  common  stock  represents 
one  of  the  ten  companies  in  the  Dow 
that  have  the  highest  dividend  jrield  as 
of  the  close  of  business  on  the  Stock 
Selection  Date; 

3.  With  respect  to  Dow  Target  5 
PortfoUos,  the  common  stock  represents 
one  of  the  five  companies  with  tiie 
lowest  dollar  per  share  stock  price  out 
of  the  ten  companies  in  the  Dow  that 
have  the  highest  dividend  jrield  as  of  the 
close  of  business  on  the  Stock  Selection 
Date; 

4.  With  respect  to  Dow  Target  10 
PortfoUos,  as  of  close  of  business  on  the 
Stock  Selection  Date,  the  value  of  the 
common  stock  of  each  secitrities  related 
issuer  represents  approximately  10%  of 
the  value  of  any  portfolio's  total  assets, 
but  in  no  event  more  than  10.5%  of  the 
value  of  the  portfolio's  total  assets; 

5.  With  respect  to  Dow  Target  5 
Portfolios,  as  of  close  of  business  on  the 
Stock  Selection  Date,  the  value  of  the 
common  stock  of  each  securities  related 
issuer  represents  approximately  20%  of 
the  value  of  any  portfolio's  total  assets, 
but  in  no  event  more  than  20.5%  of  the 
value  of  the  portfolio's  total  assets;  and 

6.  No  company  whose  stock  is  held  in 
any  portfolio,  nor  any  affiliate  thereof, 
will  act  as  broker  or  dealer  for  any 
portfolio  in  the  purchase  or  sale  of  any 
security  for  that  portfolio. 

Conclusion 

For  the  reasons  summarized  above. 
Applicant  asserts  that  the  order 
requested  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  piuposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Maigaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  99-21091  Filed  8-13-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  IC-23936, 812-1 1738] 

The  First  Commonwealth  Fund,  Inc.; 
Notice  of  Application 

August  9, 1999. 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  an  appUcation  for  an 

order  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  for  an  exemption  from  section 

19(b)  of  the  Act  and  rule  19b-l  under 

the  Act. 

SUMMARY  OF  APPUCATION:  The  Fu^t 
Commonwealth  Fimd,  hic,  requests  an 
order  to  permit  it  to  make  up  to  twelve 
Liistnbutions  of  net  loug-lerm  capital 
gains  in  any  one  taxable  year,  so  long  as 
it  maintains  in  effect  a  distribution  plan 
with  respect  to  its  common  stock  caJling 
for  monthly  distributions  of  a  fixed 
percentage  of  its  net  asset  value. 
FIUNO  DATES:  The  application  was  filed 
on  August  5, 1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  requests,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ttie  SEC  by  5:30  p.m.  on 
September  2, 1999.  and  shoidd  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Applicant,  800  Scudders  Mill 
Road.  Plainsboro,  New  Jersey  08536. 
FOR  FURTHBI  INFORMATION  CONTACT: 
Nadya  Roytblat,  Assistant  Director  at 
(202)  942-0564  (Division  of  Investment 
Manag«nent,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0102  (tel.  202-942-8090). 

Applicant's  Representations 

1.  The  applicant  is  organized  as  a 
Maryland  corporation  and  registered 
under  the  Act  as  a  closed-end,  non- 


44566 


Fedwal  Register / Vol.  64,  No.  157 /Monday,  August  16,  1999/ Notices 


diversified  management  investment 
company.  The  applicant's  primaiy 
investment  objective  is  to  provide  high 
current  income,  primarily  through 
investment  in  fixed-income  securities  of 
issuers  in,  or  denominated  in  the 
currency  of  Australia,  Canada,  New 
Zealand,  and  the  United  Kingdom.  The 
applicant's  common  shares  are  listed  on 
the  New  York  Stock  Exchange  and  have 
consistently  traded  at  a  discount  to  net 
asset  value.  EquitiLink  International 
Management  Limited  is  the  investment 
manager  to  the  applicant  and  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940. 

2.  On  June  10, 1999,  the  applicant's 
board  of  directors  (the  "Board"), 
including  a  majority  of  the  directors 
who  are  not  "intenrated  peisons"  as 
defined  in  section  2(a)(19)  of  the  Act. 
adopted  a  distribution  plan  ("Monthly 
Distribution  Plan")  that  calls  for  regular 
monthly  distributions  at  a  monthly  cash 
distribution  rate  ("Monthly  Cash 
Distribution  Rate")  set  once  a  year  by 
the  Board.  Among  other  things,  the 
Board  considered  empirical  evidence 
that,  in  some  cases,  market  discounts  to 
net  asset  value  have  narrowed  upon 
adoption  of  similar  distribution  policies 
by  other  closed-end  funds.  The  Board 
has  set  the  annualized  Monthly  Cash 
Distribution  Rate  for  the  period  March 
1999,  thiough  February  2000,  at  7.75 
cents  per  share.  If,  for  any  taxable  year, 
the  total  distributions  required  by  its 
Monthly  Distribution  Plan  exceed  the 
applicant's  aimual  net  investment 
income  and  net  realized  capital  gains, 
the  excess  will  generally  be  treated  as  a 
return  of  capital  (up  to  the  amount  of 
the  stockholders's  adjusted  tax  basis  in 
his  share). 

3.  The  applicant  requests  relief  to 
permit  it,  so  long  as  it  maintains  in 
effect  the  Monthly  Distribution  Plan,  to 
make  up  to  twelve  distributions  of  long- 
term  capital  gains  in  any  one  taxable 
year. 

Aiqtikiant's  Legal  Analjrsis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
may  not.  in  contravention  of  such  rules, 
regulations,  or  orders  as  the  SEC  may 
prescribe,  distribute  long-term  capital 
gains  more  often  than  once  every  twelve 
months.  Rule  19b-l(a)  under  the  Act 
permits  a  registered  investment 
company,  with  respect  to  any  one 
taxable  year,  to  make  one  capital  gains 
distribution,  as  defined  in  Section 
852(b)(3)(c)  of  the  Internal  Revenue 
Code  of  1986.  as  amended  (the  "Code"). 
Rule  19b-l(a)  also  permits  a 
supplemental  distribution  to  be  made 
piusuant  to  Section  855  of  the  Code  «K)t 


exceeding  10%  of  the  total  amount 
distributed  for  the  year.  Rule  19b-l(f) 
permits  one  additional  long-term  capital 
gains  distribution  to  be  made  to  avoid 
the  excise  tax  under  Section  4982  of  the 
Code. 

2.  The  applicant  asserts  that  rule  19b- 
1.  by  limiting  the  number  of  net  long- 
term  capital  gains  distributions  the 
applicant  may  make  with  respect  to  any 
one  year,  would  prohibit  the  applicant 
from  including  available  net  long-term 
capital  gains  in  certain  of  its  fixed 
monthly  distributions.  As  a  result,  the 
applicant  states  that  it  could  be  required 
to  fund  these  monthly  distributions 
with  returns  of  capital  (to  the  extent  net 
investment  income  and  net  realized 
short-term  capital  gains  are  insufficient 
to  cover  a  monthly  distribution).  The 
applicant  further  asserts  that,  in  order  to 
distribute  all  of  its  long-term  capital 
gains  within  the  limits  in  rule  19b-l, 
the  applicant  may  be  required  to  make 
total  distributions  in  excess  of  the 
annual  amoimt  called  for  by  the 
Monthly  Distribution  Plan  or  retain  and 
pay  taxes  on  the  excess  amount.  The 
applicant  asserts  that  the  application  of 
rule  19b-l  to  the  applicant's  Monthly 
Distribution  Plan  may  create  pressure  to 
limit  the  realization  of  long-term  capital 
gains  based  on  considerations  imrelated 
to  investment  goals. 

3.  The  applicant  submits  that  the 
concerns  underlying  section  19(b)  and 
rule  l9b-l  are  not  present  in  the 
applicant's  situation.  One  of  the 
concerns  leading  to  the  adoption  of 
section  19(b)  and  rule  19b-l  was  that 
shardiolders  might  be  unable  to 
distinguish  between  frequent 
distributions  of  capital  gains  and 
dividends  from  investment  income.  The 
applicant  states  that  its  Monthly 
INstribution  Plan  has  been  described  in 
the  applicant's  periodic 
communications  to  its  shareholders. 
The  applicant  states  that,  in  accordance 
with  nde  19a-l  imder  the  Act,  a 
separate  statement  shoMong  the  source 
of  the  distribution  will  accompany  each 
distribution  (or  the  confirmation  of  the 
reinvestment  thereof  under  the 
applicant's  dividend  reinvestment 
plan).  In  addition,  a  statement  showing 
the  amount  and  source  of  each  monthly 
distribution  during  the  year  will  be 
included  with  the  applicant's  IRS  Form 
1099-DIV  repcHl  sent  to  each 
shareholder  who  received  distributions 
during  the  year  (including  shareholders 
who  have  sold  shares  during  the  year). 

4.  Another  concern  imderlying 
section  19(b)  and  rule  19b-l  is  tibAt 
frequent  capital  gains  distributions 
could  improperly  influence  distribution 
practices  including,  in  particular,  the 
practice  of  urging  an  investor  to 


purchase  shares  of  a  fund  on  the  basis 
of  an  upcoming  dividend  ("selling  the 
dividend"),  when  the  dividend  results 
in  an  immediate  corresponding 
reduction  in  net  asset  value  and  is,  in 
effect,  a  return  of  the  investor's  capital. 
The  applicant  submits  that  this  concern 
does  not  arise  with  regard  to  closed-end 
management  investment  companies, 
such  as  the  applicant,  that  do  not 
continuously  distribute  their  shares. 
The  applicant  also  states  that  the 
condition  to  the  requested  relief  would 
further  assure  that  me  concern  about 
selling  the  dividend  would  not  arise  in 
connection  with  a  rights  ofiiering  by  the 
applicant. 

5.  The  applicant  further  states  that 
any  offering  of  transferable  rights  will 
comply  with  all  relevant  Commission 
and  staff  guidelines.  In  determining 
compliance  with  these  guideliiies,  the 
Boanl  will  consider,  among  other 
things,  the  brokerage  conmiissions  that 
would  be  paid  in  connection  with  the 
offering.  Any  such  offering  by  applicant 
of  transferable  rights  will  also  comply 
with  any  applicable  NASD  rules 
regarding  me  fairness  of  compensation. 

6.  The  applicant  states  that  increased 
administrative  costs  are  a  concern 
underlying  section  19(b)  and-nile 
19b-t-l.  The  applicant  asserts  that  this 
concern  is  not  present  because  the 
applicant  will  continue  to  make 
monthly  distributions  regardless  of 
whether  long-term  capital  gains  are 
included  in  any  particular  distribution. 

7.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any  person 
or  transaction  from  any  provision  of  the 
Act  or  any  rule  under  the  Act  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  .the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  puirposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  For  the  reasons  stated  above, 
the  applicant  believes  that  the  requested 
relief  satisfies  this  standard. 

Applicant's  Condition 

The  applicant  agrees  that  the  order 
granting  die  requested  relief  will 
terminate  upon  the  effective  date  of  a 
registration  statement  imder  the 
Securities  Act  of  1933  for  any  futiue 
public  offering  by  the  applicant  of  its 
common  shares  other  than: 

(i)  a  rights  offering  with  respect  to 
holders  of  the  applicant's  common 
stock,  in  which  (a)  shares  are  issued 
only  within  the  15-day  period 
immediately  following  the  record  date 
of  a  monthly  dividend,  (b)  the 
prospectus  for  such  rights  offering 
makes  it  clear  that  shareholders 
exercising  rights  will  not  be  entitled  to 
receive  such  dividend,  and  (c)  the 
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i  i;  )plicant  has  not  engaged  in  more  than 
( )  le  rights  offering  during  any  given 
<  i  Jendar  year;  or 

(ii)  an  offering  in  connection  with  a 
1  iterger,  consolidation,  acquisition,  spin- 
( ifr  or  reorganization  of  the  applicant; 
1  ihless  the  applicant  has  received  from 
the  staff  of  the  Commission  written 
{ isurance  that  the  order  will  remain  in 
^!ect 


or  the  Commission,  by  the  Division  of 
liijvestment  Management,  imder  delegated 
authority. 

I '  R  Doc.  9»-21089  Filed  8-13-99;  8:45  am] 
1 1  UNO  CODE  W10-01-M 


i  f  CURITIES  AND  EXCHANGE 
COMMISSION 

ivMtnMnt  Company  Act  Released  No. 
— ';  812-11500] 


Housing  Tax  Credit  Fund  VI,  LP., 
1 7  and  8,  and  WNC  &  Asaociataa, 
Mb.;  Node*  of  Applieation 

August  9, 1999. 

4 1  lENCY:  Seciirities  and  Exchange 

Commission  ("SEC"). 

4  dnON:  Notice  of  an  application  for  an 

otjder  under  sections  6(c)  and  6(e)  of  the 

1  ivestment  Company  Act  of  1940  (the 

"  ^ct")  granting  relief  from  all 

provisions  of  the  Act,  except  sections  37 

tijirough  53  of  the  Act  and  tiie  rules  and 

regulations  under  those  sections. 

APPLICANTS:  WNC  Housing  Tax  Credit 
■"  nd  VI,  L.P.,  Series  7  and  WNC 

•using  Tax  Credit  Fund  VI,  L.P.,  Series 
Slleach  a  "Series,"  and  collectively,  the 
"Rund"),  and  WNC  &  Associates,  Inc. 
[ifie  "General  Partner"). 
siiMMARY  OF  APPUCATION:  Applicants 

[uest  an  order  to  permit  each  Series 

nvMt  in  limited  partnerships  that 
jage  in  the  ownership  and  operation 
japartment  complexes  for  low  and 

derate  income  persons. 

DATES:  The  application  was  filed 

April  22, 1999.  Applicants  have 
^  Bed  to  file  an  amendment  to  the 
apblication,  the  substance  of  which  is 
reflected  in  this  notice,  during  the 
ndtice  period. 

H^RMG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 

ted  imless  the  SEC  orders  a  hearing. 

(rested  persons  may  request  a 
■  ig  by  writing  to  tiie  SEC's 
ary  and  serving  applicants  with  a 
cc^by  of  the  request,  personally  or  by 
m|4il.  Hearing  requests  should  be 
re|Qeived  by  the  SEC  by  5:30  p.m.  on 
S(  iptember  2, 1999,  and  should  be 
ai^^ompanied  by  proof  of  service  on 
ai)|>licants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 


ei 


Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  N.W.,  Washington,  D.C.  20549- 
0609.  Applicants,  3158  Redhill  Avenue, 
Suite  120,  Costa  Mesa,  California 
92626-3416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Staff  Attorney,  at 
(202)  942-0634,  or  Michael  W.  Mundt, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0102  (tel.  no.  202-942-8090). 

Applicants'  Representations 

1.  Each  Series  was  formed  in  1997  as 
a  California  limited  partnership.  Each 
Series  will  operate  as  a  "two-tier" 
partnership,  i.e.,  each  Series  will  invest 
as  a  limited  partner  in  other  limited 
partnerships  ("Local  Limited 
Partnerships").  The  Local  Limited 
Partnerships  in  turn  will  engage  in  the 
ownership  and  operation  of  apartment 
complexes  expected  to  be  qu^fied  for 
low  income  housing  tax  credit  under  the 
Internal  Revenue  Code  of  1986,  as 
amended. 

2.  The  objectives  of  each  Series  are  (a) 
to  provide  current  tax  benefits  primarily 
in  the  form  of  low  income  housing 
credits  which  investors  may  use  to 
ofket  their  Federal  income  tax 
liabilities,  (b)  to  preserve  and  protect 
capital,  and  (c)  to  provide  cash 
distributions  fit)m  sale  or  refinancing 
transactions. 

3.  On  April  16, 1999,  the  Fund  filed 
a  registration  statement  under  the 
Seciuities  Act  of  1933,  pvu^uant  to 
which  the  Fimd  intends  to  offer 
publicly,  in  two  series  of  offerings, 
25,000  units  of  limited  partnership 
interest  ("Units")  at  $1,000  per  imit. 
The  minimum  investment  will  be  five 
units  for  most  investors,  although 
employees  of  the  General  Partner  and  its 
affiliates  and/or  investors  in 
syndications  previously  sponsored  by 
the  General  Partner  may  piutJiase  a 
minimum  of  two  Units.  Purchasers  of 
the  Units  will  become  limited  partners 
("Limited  Partners")  of  the  Series 
offering  the  Units. 

4.  A  Series  will  not  accept  any  • 
subscriptions  for  Units  until  the 


requested  exemptive  order  is  granted  or 
the  Series  receives  an  opinion  of 
counsel  that  it  is  exempt  &t>m 
registration  under  the  Act. 
Subscriptions  for  Unitat  must  be 
approved  by  the  General  Partner.  Such 
approval  will  be  conditioned  upon 
representations  as  to  suitability  of  the 
investment  for  each  subscriber.  The 
suitability  standards  provide,  among 
other  things,  that  investment  in  a  Series 
is  suitable  only  for  an  investor  who 
either  (a)  as  a  net  worth  (exclusive  of 
home,  furnishings,  and  automobiles),  of 
at  least  $35,000  and  an  annual  gross 
income  of  at  least  $35,000,  or  (b) 
irrespective  of  annual  income,  has  a  net 
worth  (exclusive  of  home,  furnishings, 
and  automobiles)  of  at  least  $75,000. 
Units  will  be  sold  only  to  investors  who 
meet  these  suitability  standards,  ur  such 
more  restrictive  suitability  standards  as 
may  be  established  by  certain  states  for 
purchasers  of  Units  within  their 
respective  jurisdictions.  In  addition, 
transfers  of  Units  will  be  permitted  only 
if  the  transferee  meets  the  same 
suitability  standards  as  had  been 
imposed  on  the  transferor  Limited 
Partner. 

5.  Although  a  Series'  direct  control 
over  the  management  of  each  apartment 
complex  will  he  limited,  the  Series' 
ownership  of  interests  in  Locd  Limited 
Partnerships  will,  in  an  economic  sense, 
be  tantamount  to  direct  ownership  of 
the  apartment  complexes  themselves.  A 
Series  normally  will  acquire  at  least  a 
90%  interest  in  profits,  losses,  and  tax 
credits  of  the  Local  Limited 
Partnerships.  However,  in  certain  cases, 
the  Series  may  acquire  a  lesser  interest 
in  such  partnerships.  From  95%  to 
100%  of  the  proceeds  from  a  sale  or 
refinancing  of  an  apartment  complex 
normally  will  be  paid  to  the  Series  until 
it  has  received  a  full  return  of  the 
capital  invested  in  the  Local  Limited 
Partnership  (which  may  be  reduced  by 
any  cash  flow  distributions  previously 
received).  A  Series  also  will  receive  a 
share  of  any  remaining  sale  or 
refinancing  proceeds,  which  may  range 
fix)m  10%  to  50%. 

6.  Each  Series  will  have  certain  voting 
rights  with  respect  to  each  Local 
Limited  Partnership.  The  voting  rights 
will  include  the  ri^t  to  dismiss  and 
replace  the  local  general  partnership  on 
the  basis  of  performance,  to  approve  of 
disapprove  a  sale  or  refinancing  of  the 
apartment  complex  owned  by  such 
Local  Limited  Partnership,  to  approve  or 
disapprove  the  dissolution  of  the  Local 
Limited  Partnership,  and  to  approve  or 
disapprove  amendments  to  the  Local 
Limited  Partnership  agreement 
materially  and  adversely  affecting  the 
Series'  investment. 
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7.  Each  Series  %vill  be  controlled  by 
the  General  Partner,  pursuant  to  a 
partnership  agreement  (the  "Partnership 
Agreement").  The  Limited  Partners, 
consistent  with  their  limited  liability 
status,  will  not  be  entitled  to  participate 
in  the  control  of  the  business  of  the 
Series.  However,  a  majority-in-interest 
of  the  Limited  Partners  will  have  the 
right  to  amend  the  Partnership 
Agreement  (subject  to  certain 
limitations),  to  remove  any  General 
Partner  and  elect  a  replacement,  and  to 
dissolve  the  Series.  In  addition,  under 
the  Partnership  Agreement,  each 
Limited  Partner  is  entitled  to  review  all 
books  and  records  of  the  Series. 

8.  Applicants  state  that  the 
Partnership  Agreement  and  prospectus 
of  the  Series  contain  provisions 
designed  to  ensure  fair  dealing  by  the 
General  Partner  with  the  Limited 
PartnOTS.  Applicants  also  state  that  all 
compensation  to  be  paid  to  the  General 
Partner  and  its  affiliates  is  specified  in 
the  Partnership  Agreement  and 
prospectus.  Applicants  believe  that  the 
roes  and  other  forms  of  compensation 
that  will  be  paid  to  the  General  Partner 
and  its  affiliates  are  fair  and  on  terms  no 
less  favorable  to  the  Series  than  would 
be  the  case  if  such  arrangements  had 
been  made  with  independent  third 
parties. 

9.  During  the  offering  and 
organizational  phase,  the  Genmal 
Partner  and  its  affiliates  will  receive  a 
dealer-manager  fee  and  a 
nonaccountable  expense  reimbursement 
in  amoimts  equal  to  2%  and  4%, 
respectively,  of  capital  contributions. 
The  General  Partner  has  agreed  to  pay 
all  organizational  and  offering  expenses 
(excluding  selling  commissions,  ^e 
dealei^manager  fee,  and  the 
nonaccountwle  expense 
reimbursement). 

10.  During  the  acquisition  phase,  the 
Fund  will  pay  the  General  Partner  or  its 
affiliates  a  fee  equal  to  7%  of  capital 
contributions  for  anal3nnng  and 
evaluating  potential  investments  in 
Local  Limited  Partnerships  and  for 
various  other  services.  The  General 
Partner  and  its  affiliates  will  receive  a 
nonaccountable  acquisition  expense 
reimbursement  equal  to  2%  of  capital 
contributions  in  consideration  of  which 
the  General  Partner  will  pay  all 
acquisition  expenses  of  the  Fund. 
Aggregate  fees  and  expenses  paid  in 
connection  with  the  organization  of  the 
Fimd,  the  offering  of  Units,  and  the 
acquisition  of  Local  Limited 
Partnerships  interests  by  each  Series 
will  be  limited  by  the  Partnership 
Agreement  and  will  comply  with 
guidelines  published  by  the  North 
American  Securities  Administrators 


Association.  These  guidelines  reqtiire 
that  a  specified  percentage  (generally 
80% ,  but  subject  to  reduction)  of  the 
aggregate  Limited  Partners'  capital 
contributions  to  the  Fund  be  committed 
to  Local  Limited  Partnership  interests. 

11.  Diuing  the  operating  phase,  the 
General  Partner  wUl  receive  0.1%  of  any 
cash  available  for  distribution,  and  the 
Fund  may  pay  certain  fees  and 
reimbiu^ements  to  the  General  Partner 
or  its  affiliates.  An  asset  management 
fee  will  be  payable  for  services  related 
to  the  administration  of  the  affairs  of  the 
Fund  and  ongoing  management  of  the 
Fimd.  Other  fees  may  be  paid  in 
consideration  of  property  management 
services  provided  by  the  General  Partner 
or  its  affiliates  as  the  management  and 
leasing  agents  for  some  of  the  apartment 
complexes.  In  addition,  the  General 
Partner  and  its  affiliates  generally  will 
be  allocated  0.1%  of  profits  and  losses 
of  the  Fund  for  tax  purposes  and  tax 
credits. 

12.  During  the  liqmdation  phase,  and 
subject  to  certain  prior  payments  to  the 
Limited  Partners,  the  Fund  will  pay  the 
General  Partner  or  its  affiliates  a  fee 
equal  to  1%  of  the  sales  price  of  the 
apartment  complexes  sold  in  which  the 
General  Partner  or  its  affiliates  have 
provided  a  substantial  amount  of 
services.  The  General  Partner  also  will 
receive  10%  of  any  additional  sale  or 
refinancing  proceeds. 

13.  All  proceeds  from  a  Series'  public 
offering  of  Units  initially  will  be  placed 
in  an  escrow  account  with  the  Southern 
California  Bank  ("Escrow  Agent"). 
Pending  release  of  offisring  proceeds  to 
the  Series,  the  Escrow  Agent  will 
deposit  escrowed  funds  in  short-term 
United  States  Government  securities, 
securities  issued  or  guaranteed  by  the 
United  States  Government,  and 
certificates  of  deposit  or  time  or  demand 
deposits  in  commercial  banks.  Upon 
receipt  of  a  prescribed  minimnm 
amount  of  capital  contributions  for  a 
Series,  funds  in  escrow  will  be  released 
to  the  Series  and  held  by  it  pending 
investment  in  local  Limited 
Partnerships. 

14.  If  more  than  one  entity  that  the 
General  Partner  or  its  aflSliates  advises 
or  manages  may  invest  in  a  particular 
investment  opportunity,  the  decision  as 
to  the  entity  diat  will  be  allocated  the 
investment  will  be  based  upon  such 
factors  as  the  effect  of  the  acquisition  on 
diversification  of  each  entity's  portfolio, 
the  estimated  income  tax  effects  of  the 
purchase  on  each  entity,  the  amount  of 
funds  of  each  entity  available  for 
investment,  and  the  length  of  time  such 
funds  have  been  available  for 
investment.  Priority  generally  will  be 
given  to  the  entity  having  iminvested 


funds  for  the  longest  period  of  time. 
However,  (a)  any  entity  that  was  formed 
to  invest  primarily  in  apartment 
complexes  eligible  only  for  Federal  low 
income  housing  credits  will  be  given 
priority  with  respect  to  any  investment 
that  is  not  eligible  for  state  low  income 
housing  credits,  and  (b)  any  entity  that 
was  formed  to  invest  primarily  in 
apartment  complexes  eligible  for  state 
low  income  housing  credits  as  well  as 
for  Federal  credits  will  be  given  priority 
with  respect  to  any  investment  that  is 
eligible  for  the  state  credits. 

Applicants'  Legal  Analysis 

1.  Applicants  believe  that  the  Fund 
and  its  Series  will  not  be  "investment 
companies"  under  sections  3(a)(1)(A)  or 
3(a)(1)(C)  of  the  Act.  If  the  Fund  and  its 
Series  are  deemed  to  be  investment 
companies,  however,  applicants  request 
an  exemption  under  section  6(c)  and 
6(e)  of  the  Act  from  all  provisions  of  the 
Act,  except  sections  37  through  53  of 
the  Act  and  the  rules  and  regulations 
under  those  sections. 

2.  Section  3(a)(1)(A)  of  the  Act 
provides  that  an  issuer  is  an 
"investment  company"  if  it  is  or  holds 
itself  out  as  being  engaged  primarily,  or 
proposes  to  engage  primarily,  in  the 
business  of  investing,  reinvesting,  or 
trading  in  securities.  Applicants  believe 
that  the  Fund  will  not  be  an  investment 
company  under  section  3(a)(1)(A) 
because  the  Fund  will  be  in  the  business 
of  investing  in  and  being  beneficial 
owner  of  apartment  complexes,  not 
sociiritios 

3.  Section  3(a)(1)(C)  of  the  Act 
provides  that  an  issuer  is  an 
"investment  company"  if  it  is  engaged 
or  proposes  to  engage  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  owns  or 
proposes  to  acquire  "investment 
securities"  having  a  value  exceeding 
40%  of  the  value  of  such  issuer's  total 
assets  (exclusive  of  Government 
securities  and  cash  items),  ^plicants 
state  that  although  the  Local  limited 
Partnership  interests  may  be  deemed 
"investment  securities,"  they  are  not 
readily  marketable,  cannot  be  sold 
without  severe  adverse  tax 
consequences,  and  have  no  value  apart 
from  the  value  of  the  apartment 
complexes  owned  by  the  Local  Limited 
Partnerships. 

4.  Applicants  believe  that  the  two-tiw 
structure  is  consistent  with  the  purpose 
and  criteria  set  forth  in  the  SEC's  release 
concerning  two-tier  real  estate 
partnerships  (the  "Release").^  The 
Release  states  that  investment 


*  Investment  Company  Act  Release  No.  8465 
(Aug.  9. 1974). 
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( :<>mpaiiies  that  are  two-tier  real  estate 
p^tnerships  that  invest  in  limited 
]  i^rtnerships  engaged  in  the 
( l^velopment  and  operation  of  housing 
f  (|r  low  and  moderate  income  persons 
I  ^y  qiialify  for  an  exemption  from  the 
Act  pursuant  to  section  6(c).  Section 
f  tc)  provides  that  the  SEC  may  exempt 
I  i^y  person  from  any  provision  of  the 
J  LCt  and  any  nUe  thereimder,  if,  and  to 
le  extent  diat,  such  exemption  is 

issary  or  appropriate  in  the  public 
terest  and  consistent  with  the 
•tection  of  investors  and  the  piuposes 
:ly  intended  by  the  policy  and 
•visions  of  the  Act.  Section  6(e) 
irmits  the  SEC  to  require  companies 
[empted  fit>m  the  registration 
juirements  of  the  Act  to  comply  with 
c  artain  specified  provisions  of  the  Act 
as  though  the  company  were  a 
r  jgistered  investment  company. 

b.  The  Release  lists  two  conditions, 
d  asigned  for  the  protection  of  investors, 
wpch  must  be  satisfied  by  two-tier 
"  ""tnerships  to  quality  for  the 
imption  under  section  6(c).  First, 
lerests  in  the  issuer  should  be  sold 
[y  to  persons  for  whom  investments 
limited  profit,  essentially  tax-shelter, 
estments  would  not  be  imsuitable. 
tnd,  requirements  for  £air  dealing  by 
genwal  partner  of  the  issuer  with  the 
ited  partners  of  the  issuer  should  be 
luded  in  the  basic  organizational 
lents  of  the  company. 

.  0.  Applicants  assert,  among  other 
tmngs.  that  the  suitability  standards  set 
fpfth  in  the  application,  the 
rMuirements  for  fair  dealing  provided 
bir  the  Partnership  Agreement,  and 
pertinent  governmental  regulations 
losed  on  each  Local  Limited 
lership  by  various  Federal,  state, 
local  agencies  provide  protection  to 
restors  in  Units.  In  addition, 
ilicants  assert  that  the  requested 
imption  is  both  necessary  and 
iropriate  in  the  public  interests. 

f  or  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
an  t  liority. 

M I  [garat  H.  McFarland, 

Di'imty  Secretary. 

(F I  Doc.  99-21090  Filed  8-13-99;  8:45  amj 
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SECURTTIES  AND  EXCHANGE 
COMMISSION 

[RalMM  No.  34-41719;  Rl«  No.  SR-NSCC- 
99-10] 

Self-Regulatory  Organizations;  The 
National  Securlliaa  Clearing 
Corporation;  Notfca  of  nilfig  of 
Propoaad  Rule  Change  Relating  to 
Anangaments  to  intagRata  the  National 
Securltiea  Clearing  Corporation  and 
The  DepoeKory  Trust  Compeny 

August  9. 1999 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
august  5, 1999,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
NSCC-99-10)  as  described  in  Items  I,  n, 
and  in  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  conunents  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  filed  by 
NSCC  involves  proposed  arrangements 
to  integrate  NSCC  and  The  Depository 
Trust  Company  ("DTC").  The  proposal 
provides  for  the  following: 

•  DTC  and  NSCC  vkrill  form  a  New 
Yoric  corporation  ("Holding  Company") 
for  the  piu-pose  of  owning  directly  all  of 
the  outstanding  stock  of  NSCC  and 
owning  indirectiy  through  a  Delaware 
subsidiary  of  the  Holding  Company  all 
of  the  outstanding  stock  of  DTC. 

•  After  receipt  of  all  necessary 
regulatory  approvals,  the  Holding 
Company  will  conduct  exchange  offers 
in  which  current  DTC  stockholders  will 
have  the  opportunity  to  exchange  their 
DTC  shares  for  newly-issued  Holding 
Company  common  stock  on  a  one-fbr- 
one  basis  and  the  two  current 
stockholders  of  NSCC  will  be  ofiiared 
shares  of  Holding  Company  preferred 
stock  on  a  one-for-one  basis  in  exchange 
for  their  NSCC  shares  ("Exchange 
Offers"). 

•  The  Holding  Company  will  elect  as 
the  Directors  of  DTC  and  NSCC  the 
persons  elected  by  the  stockholders  of 
the  Holding  Company. 

•  As  subsidiaries  of  the  Holding 
Company,  DTC  and  NSCC  will  continue 
to  operate  as  they  do  currently,  and  each 
will  offer  its  own  services  to  its  own 
members  pursuant  to  separate  legal 


arrangements  and  separate  risk 
man^ement  procedures. 

•  The  Holcung  Company  itself  will 
not  engage  in  clearing  agency  activities. 
Certain  support  functions,  including 
Human  Resources,  Finance,  Audit, 
General  Administration,  Corporate 
Communications,  and  Legal  will  be 
centralized  in  the  Holding  Company, 
and  the  Holding  Company  will  provide 
those  services  to  each  of  the  two 
subsidiary  clearing  agencies  pursuant  to 
service  contracts. 

n.  Self-Regulatoty  Organizatioii's 
Statemmt  of  the  Purpose  of,  and 
Statutory  Basts  for,  the  Proposed  Ruk 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

At  their  meetings  in  February  1999, 
the  Boards  of  Directors  of  DTC  and 
NSCC  voted  to  proceed  with  a  plan  for 
the  integration  of  the  two  clearing 
agencies.  A  principal  goal  of  the  plan  is 
to  facilitate  the  development  and  timely 
execution  of  a  strategy  to  harmonize  the 
processing  streams  at  DTC  and  NSCC  for 
the  clearance  and  settiement  of  both 
institutional  and  broker  transactions. 
This  strategy  is  intended  to 
accommodate  shortened  settiement 
cycles  and  increased  volumes,  to 
improve  risk  management,  and  to  lower 
transaction  processing  costs. 

An  initial  step  in  the  plan  was  the 
identification  from  among  the 
inciunbent  directors  of  both  Boards  of  a 
single  group  of  individuals  to  serve  as 
the  Board  of  Directors  for  each  of  the 
two  companies.  Since  simply  adding  the 
membership  of  NSCC's  Board  to  DTC's 
Board  would  have  resulted  in  certain 
user  and  marketplace  organizations 
having  more  than  one  representative, 
each  of  these  organizations  was  asked  to 
select  only  one  representative.  Through 
this  process  and  with  the  inclusion  of 
DTC  and  NSCC  management  Directors, 
a  group  of  twenty-seven  persons  was 
identified.  That  group  has  been  elected 
as  NSCC  Board  of  Directors  by  NSCC's 


» 15  U.S.C.  78s(b)(l). 


'  The  Conunission  has  modified  the  text  of  the 
summaries  prepared  by  NSCXl 
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stockholders.  Since  federal  banking  law 
applicable  to  DTC  limits  the  maximum 
size  of  DTC's  Board  to  twenty-five 
members,  two  of  the  persons  elected  to 
NSCXZ's  Board  will  participate  in  DTC 
Board  meetings  as  non-voting  advisors. 
The  remaining  twenty-five  persons  have 
been  elected  as  DTC  Board  of  Directors 
by  DTC  stockholders.3 

Tlie  next  steps  in  the  integration  plan, 
conducting  the  Exchange  Ofiws  and 
implementing  certain  stock  ownership 
and  corporate  governance  arrangements 
for  the  Holding  Company,  are  the 
sdbnects  of  the  propcMed  rule  change. 

Tne  Holding  Company  will  issue  two 
classes  of  stock  in  connection  with  the 
Exchange  Offers:  common  stock  to  be 
owned  initially  by  current  DTC 
stockholders  and  preferred  stock  to  be 
owned  in  equal  amuiinl»  by  the  New 
Yaxk  Stock  Exchange  ("NYSE")  and  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"),  the  current 
stockholden  of  NSCC.  As  explained  in 
more  detail  below.  NSCC  believes  that 
DTC  and  NSCC  will  satisfy  the  fair 
representation  requirement  of  Section 
17A(b)(3MC)  of  the  Act « in  the  Holding 
Company  structure  by  (1)  giving 
participants  and  members  of  DTC  and 
NSOC  the  right  to  purchase  shares  of 
Holding  Company  common  stock  on  a 
basis  that  reflects  their  use  of  the 
services  and  fadlities  of  DTC  and  NSCC 
(based  on  a  system  analogous  to  the 
system  now  employed  by  DTC  for 
reallocating  entitlements  to  purchase 
sharas  ctf  TfTC  stock)  and  (2)  selecting 
individuals  to  be  directcws  of  the 
holding  Con^Mny  (who  will  also  be 
directots  of  DTC  and  NSGC)  on  abasis 
thai  will  insure  that  all  major 
coostituoDciet  in  the  securities  industry 
win  hove  a  vraoe  in  the  business  and 
afldrs  of  DTC  and  NSCC  (based  on  a 
process  analogous  to  the  process  now 
employed  by  the  two  detfing  agencies 
fiiv  selecting  their  directors). 

In  oramaction  with  the  exchange  offer 
fat  shares  of  DTC  stock,  the  current  DTC 
StaddkoiUmn  Agreement  will  be 
aimMn^mA  to  provide  that  if  a  spedfied 
supenn^ority  of  DTC  stockholders 
tondsr  their  shares  of  DTC  stock  for 
sharss  of  Holding  Ccmipany  common 
stodc-  (1)  any  DTC  stodch^ders  that  feil 
to  tewfar  their  shares  of  DTC  stock  will 
cease  to  be  qualified  holders  of  DTC 
stock;  (2)  dieir  shares  of  DTC  stock  will 
automatically  be  transfarred  to  NSOC; 
(3)  NSOC  will  tender  such  shares  of  DTC 
stock  to  the  Holding  Company  in 
wxdiange  for  an  equivalent  number  of 


shares  of  Holding  Company  common 
stock;  and  (4)  the  non-tendering  DTC 
stockholders  will  be  paid  DTC  book 
value  for  their  shares  of  DTC  stock  as 
and  when  NSCC,  in  accordance  with 
procedures  set  forth  in  the  Holding 
Company  Shareholders  Agreement,  sells 
or  transfers  its  shares  of  Holding 
Company  common  stock  to  other 
partidpants  or  members  of  DTC  and 
NSCC.5 

The  Holding  Company's  Articles  of 
Incorporation,  By-Laws,  and 
Shareholders  Agreement  ("Basic 
Dociunents")^  contain  provisions 
designed  to  preserve  the  rights  that  the 
stockholders  of  DTC  and  NSCC 
currently  have  and  in  particular  to 
satisfy  the  fair  representation 
requirement  of  Section  17A  of  the  Ad. 
In  this  regard,  the  Basic  Docuimeuts 
provide  for  the  following: 

•  As  owners  of  Holding  Company 
preferred  stock,  the  NYSE  and  the 
NASD  each  will  have  the  right  to  put 
one  person  on  the  Board  of  Diredors  of 
the  Holding  Company,  and  that  person 
will  also  serve  on  the  Boards  of  DTC 
and  NSCC.  All  other  Directors  will  be 
eleded  annually  by  the  owners  of 
Holding  Company  conunon  stock. 

•  As  discussed  above,  the  rights  to 
purchase  Holding  Company  common 
stock  will  be  reallocated  to  the  users  of 
both  dearing  agendes  based  upon  the 
users'  usage.  Under  the  Basic 
Documents,  these  rights  will  be 
reallocated  initially  in  2000  and  again  in 
2001.  Thereafter,  depending  upon 
whether  there  are  significant  changes  in 
entitlements  and  stock  purchases,  the 
Board  of  the  Holding  Company  will  be 
permitted  to  schedme  reallocations 
every  other  year  or  every  third  year 
rather  than  annually. 

•  Hie  owners  of  Holding  Company 
common  stock  will  be  able  to  exercise 
cumulative  voting  in  the  election  of 
Holding  Company  diredcHS. 

With  reaped  to  the  nominatton 
process,  each  ysat  the  Holding 
Conqmny's  Boud  of  Directors  will 
appoint  a  nominating  committee  that 
may  indude  both  membos  and  non- 
mnnbers  of  the  Board.  Aftw  solidting 
suggestions  from  all  users  of  the  dearing 
agendes  of  possible  nominees  to  fill 
vacandes  on  the  Board,  the  nominating 
committee  will  recommend  a  slate  of 


*  Sw  SmnittM  EsdMBga  Act  RdMM  No.  41520 
Oww  11. 190S).  S4  FR  33336  {FUa  No.  SR-NSOC- 
99-08]  (ocdar  ■pproyiog  propoMd  nile  dungs). 

«15  U.S.C  78q-l(bM3XQ. 


«  NSCX  ha*  infamwd  the  CommiasioD  that  tha 
proceduxw  to  ba  uaad  by  NSOC  to  aril  or  tnnafer 
Holding  Company  """""m"  atock  an  in  all  malarial 
raapada  tba  aama  as  tha  pcocaduras  aat  forth  in 
DTCs  Stockholdars  Agraamsnt  applicabla  to  tha 
sale  by  a  stodcholdar  of  DTC  shane. 

•NSCC  indudad  tha  Basic  DocumenU  as  exhibits 
to  its  filing,  which  is  available  for  inspection  and 
copying  in  the  CoBunissian's  puUic  I 
aadtfaroi^NSOC 


nominees  to  the  full  Board.  The  Board 
may  make  changes  in  that  slate  before 
sulnnitting  nominations  to  the  holders 
of  Holding  Company  common  stock  for 
election.  The  election  ballot  induded  in 
the  proxy  materials  will  provide  an 
opportunity  for  stockholders  to  vote  for 
a  person  not  listed  as  a  nominee.  Since 
the  Basic  Documents  provide  for 
cumulative  voting,  one  or  more  owners 
of  Holding  Company  common  stock 
could  arrange  to  elect  a  person  not  on 
the  slate  nominated  for  election  by  the 
Board. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Ad 
because  it  is  designed  to  coordinate 
further  the  activities  of  DTC  and  NSCC 
in  order  to  help  assure  the  continued 
prompt  and  accxirate  dearance  and 
settlement  of  securities  transactions  in 
the  fece  of  changing  business  and 
regulatory  requirements  for  the 
securities  industry. 

B.  Self-Regulatory  Organization's 
Statement  on  Bvixien  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furthraance  of  the 
purposes  of  the  Act  DTC  and  NSCC  are 
utilities  created  to  serve  members  of  the 
securities  industry  by  providing  certain 
compl«nentary  services  that  are 
andllary  to  the  businesses  in  which 
indtistry  members  compete  with  one 
another. 

C.  Self-Regulabxy  Organization 's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  from  NSCC 
members  have  not  been  solidted  or 
received  on  the  proposed  rule  change. 

UL  Dale  of  EflbdiveBBaB  of  tiie 
Proposed  Rule  Change  and  Tfaning  finr 
CommissiMi'AclioB 

Within  thirty-five  days  of  tihe  date  of 
publicati(m  of  this  notice  in  the  Federal 
Kflgistar  or  within  such  longer  pwiod  (i) 
as  die  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  vx  so  finding  or 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  ruM  change 
should  be  dis^proved. 

IV.  Solicitation  QfCominenls 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
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lents  concerning  the  foregoing, 
lading  whether  the  proposed  rule 
lange  is  consistent  with  the  Act. 
irsons  making  written  submissions 
lould  file  six  copies  thereof  with  the 
cretary,  Securities  and  Exchange 
•mmission,  45a  Fifth  Street,  N.W., 
ihington,  D.C.  20549-0609.  Copies  of 
submission,  all  subsequent 
lendments,  all  written  statements 
vHth  respect  to  the  proposed  nde 
je  that  are  filed  with  the 
immission.  and  all  written 

lunications  relating  to  the 
iposed  rule  change  between  the 
Q^mmission  and  any  person,  other  than 
tipse  that  may  be  withheld  from  the 
pjablic  in  accordance  with  the 
p^visions  of  5  U.S.C.  552,  will  be 
ayailable  for  inspection  and  copying  in 
'  10  commission's  Public  Reference 
ion.  450  Fifth  Street.  N.W.. 
ihington,  D.C.  20549.  Copies  of  such 
also  will  be  available  for 
ipection  and  copying  at  the  principal 
Ice  of  DTC.  all  submissions  should 
ir  to  File  No.  SR-NSCC-99-10  and 
luld  be  submitted  by  September  7, 
)9. 

For  the  commission  by  the  Division  of 
rket  Regulation,  pursuant  to  delegated 
liority.' 

^4^g■^et  H.  McFarland, 

D  >puty  Secretary. 

If  i  Doc.  99-21193  Filed  8-13-99;  8:45  ami 
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»  3PARTMENT  OF  STATE 

O  t  le*  Of  DelMwe  Trade  Controls 

[PybNc  Notice  No.  3107] 

N^IMcatiofw  to  the  Congrats  of 

1  Commeictai  Export  UcsnsM 

:  Department  of  State. 
Notice. 


SIMMARY:  Notice  is  hereby  given  that 
th^  Department  of  State  has  forwarded 
th^  attached  Notifications  of  Proposed 
Ej^ort  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pu^uant  to  section  36(c)  and  in 
cooipliance  with  section  36(e)  of  the 
Aikiis  Ejqport  Control  Act  (22  U.S.C. 
§^76). 

EF^cnVE  DATE:  As  shown  on  each  of 
th^jten  (10)  letters. 

Fumwfi  MPORMA-noN  contact:  Mr. 
J.  Lowell.  Director.  Office  of 
Tnde  Controls.  Bureau  of 
Political-Military  AfEairs.  Department  of 
((703)  875-6644). 


Wl 
Dei^nse 


Stiie 


I '  CFR  200.3O-3(a)(12). 


SUPPLEMENTARY  INFORMATION:  Section 
38(e)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  ptirsuant  to  section  36(c)  must 
be  published  in  the  Federal  Register 
when  they  are  transmitted  to  Congress 
or  as  soon  thereafter  as  practicable. 

Dated  July  29,  1999. 
WiUiam  J.  LoweU. 

Director,  Office  of  Defense  Trade  Controls. 
United  States  Department  of  State 
Washington,  D.C.  20520. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36{c)&(d)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
for  the  export  of  defense  services  under  a 
contract  in  the  amoimt  of  $50,000,000  or 
more. 

Ihe  transaction  described  in  the  attached 
certification  involves  the  export  of  defense 
services  to  Finland  for  the  final  assembly  and 
ramp  flight  of  the  F/A-18  aircraft. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  accoimt  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  SUte  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  Np.  DTC  3-99 

The  Honorable  J.  Dennis  Hastert,  Speaker 
of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Piu^uant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  techiiical 
data  and  defense  services  for  the  design  and 
development  of  the  Hyper  Shower 
Commercial  Communication  Satellite  system 
in  Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  aims  control 
considerations. 

More  detailed  infonnation  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  78-99 


The  Honorable  J.  Dennis  Hastert.  Speaker 
of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  major 
defense  equipment  sold  under  a  contract  in 
the  amoimt  of  $14,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  sale  of  two  S-70A 

-  helicopters  for  use  by  the  Turkish  Ministry 
of  National  Defense. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  accoimt  political,  military, 
economic,  human  righta,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  80-99 

The  Honorable  J.  Dennis  Hastert,  Speaker 
of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  notification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  in  the  amount  of 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
notification  involves  the  export  of  one 
Telestar  commercial  communications 

-  satellite  to  French  Guiana  for  launch  into 
outer  space. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  74-99 

The  Honorable  J.  Dennis  Hastert,  Speaker 
of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  a  technical  assistance 
agreement  for  the  design,  manufacture,  and 
launch  of  two  direct  broadcasting  satellites 
for  Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
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taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 
Assistant  Secretary,  leffslative  Affairs. 

Enclosure:  Transmittal  No.  DTC  23-99 

The  Honorable  J.  Dennis  Hastert,  Speaker 
of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amotmt 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
COTtification  involves  the  export  of 
amorphous  silicon  solar  arrays  for  a 
commercial  satellite  program  (SkyBridge)  in 
France. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  accoimt  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  pubfication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  32-99 

The  Honorable  J.  Dennis  Hastert,  Speaker 
of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of 
amorphous  silicon  solar  arrays  for  a 
commercial  satellite  program  (Teledesic)  in 
France  and  the  United  Kingdom. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 


Sincerely. 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  35-99 

The  Honorable  J.  Dennis  Hastert,  Speaker 
of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36 
(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufecturing  License  Agreement 
for  the  export  of  defense  services  under  a 
contract  in  the  amount  of  $50,000,000  or 
more. 

The  transaction  described  in  the  attached 
certification  involves  the  design  and 
production  F/A-18E/F  Nose  Landing  Gear,  in 
Canada. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Barbara  Larkin. 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  44-99 

The  Honorable ).  Dennis  Hastert,  Speaker 
of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
conunercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  hardware 
kits  and  components  to  manufacture  and 
assemble  an  additional  117,000  M16A2  rifles, 
M4  carbines  and  7,000  M203  grenade 
launchers  for  end  use  by  the  Greek  Armed 
Forces. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having' 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  81-99 

The  Honorable  J.  Dennis  Hastert.  Speaker 
of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 


commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  defense  services  to  Singapore  in 
support  of  the  manufacture  of  F404,  F414 
and  T700  aircraft  engine  components  and 
equipment. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  82-99 

The  Honorable  J.  Dermis  Hastert,  Speaker 
of  the  House  of  Representatives. 

(FR  Doc.  99-21188  FUed  8-13-99;  8:45  am] 
MUING  CODE  4710-2S-P 


DEPARTMEHT  OF  TRANSPORTATION 

FMeral  Aviation  Administration 

Agency  Information  Collactlon  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  vnth  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  cvirrently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  May  6, 1999,  (FR  64,  page 
24447). 

DATES:  Comments  must  be  submitted  on 
or  before  September  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Seciuity  Programs  for  Indirect 
Air  Carriers.  14  CFR  Part  109. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Oh4B  Control  Number:  2120-0505. 

Fonns(s):  None. 
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Affected  Public:  Indirect  Air  Carriers. 
Abstract:  Security  pro^-ams  required 
)^  14  CFR  Part  109  set  forth  procedures 
9  be  used  by  indirect  air  carriers  in 
' ;  urying  out  their  responsibilities 
1  kvolving  the  protection  of  persons  and 
J  rop^rty  against  acts  of  criminal 
r  lolence,  aircraft  piracy,  and  terrorists 
i  i!  :tivities  in  the  forwarding  of  package 
I ;  irgo  by  passenger  aircraft. 

Estimated  Annual  Burden  Hours:  664 
t  irden  hours  annually. 
I  \  XMESSES:  Send  conunents  to  the 
I '.  ffice  of  Ii^iprmation  and  Regulatory 
/  ffairs,  Office  of  Management  and 
*■  ndget.  725— 17th  Street,  NW., 
ashington.  DC  20503,  Attention:  FAA 
9sk  Officer. 
J.  Ckimments  Are  Invited  On:  Whether 
tlie  proposed  collection  of  information 
necessary  for  the  proper  performance 
the  functions  of  the  Department, 
icluding  whether  the  information  will 
1  «ve  practical  utility;  the  accuracy  of 
je  Department's  estimate  of  the  burden 
I  the  proposed  information  collection; 
^l^rays  to  enhance  the  quality,  utility  and 
c  larity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
qirden  of  the  collection  of  information 
0a  respondents,  including  the  use  of 
itomated  collection  teclmiques  or 
'  ler  forms  of  information  technology. 
Issued  in  Washington,  DC,  on  August  11, 


Hopkins, 

A  ^nager,  Standards  and  Information 
L'Msion.APF-lOO. 

t'R.  Doc.  99-21181  Filed  8-13-99;  8:45  am) 

■  I UNG  CODE  4910-19-M 


E  EPARTMENT  OF  TRANSPORTATION 

FJ^deral  Aviation  Administration 
mmary  Notic*  No.  PE-99-26] 

a  for  Exemption;  Summary  of 
iona  Received;  DIapoaitiona  of 
ionaiaaued 

aUency:  Federal  Aviation 
i^  (^ministration  (FAA),  DOT. 
A  :tnON:  Notice  of  petitions  for 
ekemption  received  and  of  dispositions 
of  {prior  petitions. 


SilpMIARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
p^t)cessing,  and  disposition  of  petitions 
fq^  exemption  (14  CFR  Part  11),  this 
nttice  contains  a  summary  of  certain 
ptions  seeking  relief  from  specified 
ouirements  of  the  Federal  Aviation 
Rtoilations  (14  CFR  Chapter  I), 
^positions  of  certain  petitions 
p:  "^viously  received,and  corrections. 
T  ie  piupose  of  this  notice  is  to  improve 


the  pubic's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Conunents  on  petitions  received 
must  identify  the  petition  docket 
niunber  involved  and  must  be  received 
on  or  before  August  22,  1999. 

'  ADDRESSES:  Send  comments  on  any 
petition  i^triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  docket  (AGC- 

200).  Petition  docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts®faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Terry 
Stubblefield  (202)  267-7624  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  piusuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  August  11, 
1999. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitioiis  for  Exemption 

DocJterA^o.;  29285. 

Petitioner:  United  Parcel  Service. 

Section  of  the  FAR  Affected:  14  CFR 
121.344(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  UPS  to  complete 
the  reqiiired  digital  flight  data  recorder 
installations  on  an  alternate  schedule 
rather  than  at  the  next  heavy 
maintenance  check  after  August  20, 
1999. 

Dispositions  of  Petitions 

DocJcetJVo.;  27429. 

Petitioner:  Community  College  of  the 
Air  Force. 

Section  of  the  FAR  Affected:  14  CFR 
146.31(c)(2)(iii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  CCAF  to 
allow  U.S.  Air  Force  aviation 
maintenance  technicians  who  have 


completed  military  aviation 
maintenance  training  courses  to  be 
evaluated  using  the  criteria  that  is  used 
for  the  civilian  sector.  Grant.  06/04/99. 
Exemption  No.  60948. 

Docket  No.:  26626. 

Petitioner:  GE  Caledonian  Limited. 

Section  of  the  FAR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Caledonian  to 
provide  individuals  in  certain 
departments  with  a  copy  of  the  repair 
station  inspection  procedures  manual  in 
lieu  of  providing  a  copy  of  the  manual 
to  all  supervisory  and  inspection 
personnel.  This  exemption  is  further 
amended  by  changing  the  references  to 
Greenwich  Caledonian  Limited  to  GE 
Caledonian  Limited.  Grant.  04/15/99, 
Exemption  No.  6617 A. 

Docket  No.:  26676. 

Petitioner:  A  Skydive  Las  Vegas,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  ASLV  to  permit 
nonstudent  parachutists  who  are  foreign 
nationals  to  make  intentional  parachute 
jumps  for  the  piupose  of  training  and 
recreational  activities  at  ASLV's 
facilities  without  complying  with  the 
parachute  equipment  and  packing 
requirements  of  §  105.43(a).  Grant,  06/ 
04/99,  Exemption  No.  6443A. 

(FR  Doc.  99-21118  Filed  8-13-99;  8:45  am] 
BtUMG  CODE  4na-is-«i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

Notice  of  intent  to  Rule  on  Application 
To  Impoae  and  Uae  the  ftovenue  From 
a  Paaaenger  Facility  Charge  (PFC)  at 
Aitron-Canton  Regionai  Airport,  North 
Canton,  Ohio 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Akron-Canton 
Regional  Airport  imder  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regtilations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  15,  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
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in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East.  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Frederick 
).  Krum,  Director  of  Aviation  of  the 
Akron-Canton  Regional  Airport 
Authority  Board  at  the  following 
address:  Akron-Canton  Regional  Airport 
Authority  Board,  5400  Lauby  Road,  Box 
«9  North  Canton,  Ohio  44720-1598. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Akron- 
Canton  Regional  Airport  Authmity 
Board  under  section  158.23  of  Part  158. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Stephanie  R.  Swaim,  Program  Manager, 
Fedraal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (734-487- 
7277).  The  application  may  be  reviewed 
in  parson  at  this  same  location. 
SUPPLEMENTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Akion-Canton  Regional  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Onmibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  July  16, 1999,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  bom  a  PFC  submitted  by 
Akron-Canton  Regional  Airport 
Authority  Board  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part;  no  later 
than  November  5, 199Q. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  99-04-C-OO- 
CAK. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1,  2002. 

Proposed  charge  expiration  date:  July 
1,  2005. 

Total  estimated  PFC  reven  ue: 
$3,175,200.00. 

Brief  description  of  proposed  projects: 

Impose  Only:  Ground  Run-up 
Enclosure;  Relocate  Mt.  Pleasant  & 
Frank  Roads;  Runway  1  Extension  and 
Runway  19  Threshold  Relocation. 

Impose  and  Use:  SRE  Spreader 
Trucks;  Ground  Rim-up  Noise  Study; 
Storm  Water  Drainage  Improvements; 
Passenger  Loading  Bridge;  Storm  Water 


Pollution  Prevention  Plan; 
Environmental  Assessment  (EA)  RWY 1 
Extension  Phase  11;  Benefit  Cost 
Analysis  for  Runway  1  Extension;  Part 
107  Security  Access  Control  System 
Upgrade;  Terminal  Master  Plan;  Airport 
Entrance  Road  Signage  Design;  Land 
Acquisition-Kuhar  and  Daily;  Airport 
Layout  Plan  Update;  Airport  Entrance 
Road  Signage  and  Storm  Water  Drainage 
Control. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operations. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  Akron- 
Qanton  Regional  Airport  Authority 
Board. 

Issued  in  Des  Plaines,  Illinois,  on  August 
6. 1999. 

Benito  De  Lmid, 

ManagBT,  Plaxuiing/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
(FR  Doc.  99-21182  Filed  8-13-99;  8:45  am] 
BaXMO  CODE  4Sie-1S-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avielion  Administration 

Notice  of  intent  To  Rule  on  Application 
To  impoee  and  Use  the  Revenue  From 
a  Pasaenger  Facility  Charge  (PFC)  at 
Detroit  City  Airport,  Detroit,  Michigan 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Detroit  City 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(PubUc  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  15, 1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road.  Belleville.  Michigan  48111. 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Michael 
G.  Trout,  Director,  Detroit  City  Airport, 
Michigan  at  the  following  address:  City 
of  Detroit,  1110  City-County  Building, 
Detroit,  MI  48226. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Detroit  under  section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  J.  Migut,  Program  Manager,  Federal 
Aviation  Administration,  Deltoit 
Airports  District  Office,  Willow  Run 
Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (734)  487- 
7278.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  this  application  to:  impose 
and  use  the  revenue  fttjm  a  PFC  at 
Detroit  City  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  2, 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  &t}m  a  PFC 
submitted  by  the  City  of  Detroit  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  12, 
1999. 

PFC  Application  No.:  99-01-C-OO- 
DET. 

Level  of  the  proposed  PFC:  $3.00, 

Proposed  charge  effective  date: 
January  1,  2000. 

Proposed  charge  expiration  date: 
February  28,  2004. 

Total  estimated  PFC  revenue: 
$3,650,000.00. 

Brief  description  of  proposed  projects: 

Impose  and  Use:  Jetways,  Snow 
Removal  Equipment,  Terminal 
Expansion  Study. 

Impose  Only:  Terminal  Expansion. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxis/ 
Commercial  Operators  (ATCOs). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Detroit. 
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Issued  in  Des  Plaines,  Illiaois,  on  August 
1999. 

1 1  mito  De  Leon, 

J  i  anager,  Planning/Programming  Branch, 
i  I  irports  Division,  Great  Lakes  Region. 
^  Doc.  99-21183  Filed  8-13-99;  8:45  am] 
OOOE  4»10-13-M 


EPARTMENT  OF  TRANSPORTATION 

Highway  Traffic  Safety 
liniatFBlion 

t  No.  NHTSA-99-50S6:  Notic*  2] 

:  Of  Application  for  CMarmination 
Inconaaquantial  NoncompHanca 
FMaral  Motor  Vehicle  SafMy 
tllOS—Lampe,  Reflective 
)  and  Aaaociated  Equipment 

ineral  Motors  Corporation  (GM), 
tennined  that  GM  SlO  Electric  Trucks 
0  trucks  equipped  with  an  electric 
pulsion  system)  fail  to  meet  the  turn 
lal  bulb  outage  requirements  foimd 
S5.5.6  of  Federal  Motor  Vehicle 

Standard  (FMVSS)  108— Lamps, 
lective  Devices  and  Associated 
ipment.  Pursuant  to  Title  49  of  the 
ited  States  Code,  Sections  30118  and 
20.  GM  applied  to  the  National 
'  iway  Traffic  Safety  Administration 
rSA)  for  a  decision  that  the 
icompliance  is  inconsequential  as  it 
ites  to  motor  vehicle  safety.  In 
accordance  with  49  CFR  556.4(b)(6),  GM 
a|ao  submitted  a  49  CFR  573 
npocompliance  notification  to  the 
a^f  ncy . 
A  notice  of  receipt  of  an  application 
i  published  in  the  Federal  Register 
FR  27034)  on  May  18, 1999. 
Iportunity  was  afforded  for  comments 
il  June  17, 1999.  No  comments  were 
lived. 

SS  108  S5.5.6  requires: 

15.5.6    Each  vehicle  equipped  with  a  turn 
_  lal  operating  unit  shall  also  have  an 
illuminated  pilot  indicator.  Failure  of  one  or 
mwe  turn  signal  lamps  to  operate  shall  be 
iniacated  in  accordance  with  SAE  Standard 
JS^e,  Turn  Signal  Lamps,  September  1970, 
exfcbpt  when  a  variable-load  turn  signal 
flajsiier  is  used  on  a  truck,  bus,  or 
mi  tipurpose  passenger  vehicle  80  or  more 
inc  les  in  overall  width,  on  a  truck  that  is 
cap  able  of  accommodating  a  slide-in  camper, 
or  c  n  any  vehicle  equipped  to  tow  trailers. 

le  design  of  the  SlO  Electric  Truck 
sed  on  the  design  of  conventional 
trucks  powered  by  internal 
ibustion  engines,  with  modifications 
^commodate  the  electric  propulsion 
tem.  The  conventional  SlO  trucks  are 
ible  of  towing,  have  a  variable  load 
fla  i  \iet,  and,  therefore,  are  not  required 
by  1  he  Standard  to  provide  bulb  outage 
in(  1  cation.  The  use  of  an  SlO  Electric 


si! 


Truck  for  towing  is  not  practical  and  is 
not  recommended.  The  impact  of  that 
fact  was  overlooked  in  the  process  of 
carrying  over  the  design  of  the  tiuii 
signal  system  from  the  conventional  SlO 
to  the  SlO  Electric  and,  therefore,  the 
non  complying  vehicles  were  not 
.    eqmpped  to  indicate  bulb  outage  and  do 
not  meet  that  requirement  of  FMVSS 
108  S5.5.6.  This  was  corrected  in  the 
1998  model  year-production  of  the  SlO 
Electric. 

GM  believed  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  for  these  reasons: 

The  SlO  Electric  Trucks  are  identical 
in  appearance  to  the  normal  production 
vehicles.  Except  for  the  lack  of  towing 
capability,  the  subject  vehicles  are 
functionally  the  same  as  fully  compliant 
SlG  trucks. 

There  were  only  209  vehicles 
produced  and,  therefore,  the  exposure  is 
extremely  small. 

Most  of  the  subject  vehicles  are  part 
of  conunercial  and  government  fleets 
(they  have  been  purchased  by  electric 
utility  companies  and  state  and 
municipal  government  agencies).  As 
such,  they  will  be  exposed  to  routine 
maintenance  schedules  that  are  more 
rigorous  than  the  average  consumer 
practices. 

Most  trucks  currentiy  produced  ate 
capable  of  trailer  towing  and,  thus,  are 
not  required  to  detect  bulb  outage.  As  a 
result,  individuals  and  fleets  who  are 
accustomed  to  truck  operation  do  not 
necessarily  have  an  expectation  that 
turn  signal  bidb  outage  will  be 
indicated.  In  addition,  other  lamps 
required  by  FMVSS  108  are  not  required 
to  provide  bulb  outage  indication.  As  a 
result,  the  lack  of  that  feature  on  these 
vehicles  is  not  likely  to  be  noticed  by 
the  vehicle  operators,  and  they  will 
continue  to  discover  turn  signal  bulb 
outage  the  way  they  would  on  other 
trucks  that  are  capable  of  towing. 

GM  is  not  aware  of  field  complaints 
due  to  the  subject  condition. 

GM  asserted  that  the  noncomplying 
trucks  present  the  same  level  of  safety 
as  the  millions  of  other  vehicles  with 
variable  load  flashers  ciurenUy  on  the 
roads  and  highways.  GM  thus  argued 
that  this  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety.  In  consideration  of  the 
foregoing,  GM  petitioned  that  it  be 
exempted  frt>m  the  notification  and 
remedy  provisions  of  the  Safety  Act  for 
this  specific  noncompliance  with 
FMVSS  No.  108. 

The  agency  recognizes  that  these 
electric  vehicles  are  mainly  used  in  fleet  - 
service  and  in  such  use  do  receive 
regular  periodic  maintenance  where 
detection  of  the  failure  of  a  turn  signal 


lamp  and  replacement  thereof  is  more 
likely  than  in  individual  ownership  of 
such  1  vehicle.  Thus,  the  agency  is 
convinced  that  this  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 
The  likelihood  of  these  SlO  Electric 
Trucks  having  any  sustained  period  of 
outage,  relative  to  a  normal  SlO,  or  even 
to  vehicles  with  turn  signal  failure 
indication  is  expected  to  be  a  relatively 
infrequent  event. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  described  above  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  its  application  is  granted, 
and  the  applicant  is  exempt  fitim 
providing  the  notification  of 
noncompliance  required  by  49  L'..S.C, 
30118,  required  by  49  CFR  30120. 
(49  U.S.C.  30118  and  30120;  delegations 
of  authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  August  10, 1999. 
L.  Robert  Shehon, 

Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  99-21184  Filed  8-13-99;  8:45  am] 
■UMQ  COOE  401»-a»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highvvay  Traffic  Safety 
Adminiatratlon 

[DodcM  No.  NHTSA-M-e009] 

W.F.  Mickey  Body  Company,  inc.. 
Receipt  of  Application  for  Decielon  of 
Inconeequential  Noncompliance 

W.F.  Mickey  Body  Company,  Inc. 
(Mickey  Body),  a  manufacturer  of 
trailers  (beverage  bodies,  van  bodies, 
and  vending  bodies),  is  a  corporation 
organized  under  the  laws  of  tfie  State  of 
North  Carolina  with  its  principal  place 
of  business  located  in  High  Point,  North 
Carolina.  Mickey  Body  has  determined 
that  its  tire  and  rim  label  information, 
on  some  units,  is  not  in  full  compliance 
with  49  CFR  571.120,  Feder^  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
120,  "Tire  Selection  and  Rims  for 
Vehicles  Other  Than  Passenger  Cars," 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  Part  573,  "Defect 
and  Noncompliance  Reports."  Mickey 
Body  has  also  applied  to  be  exempted 
bom  the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301 — 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 


44576 


Fedoral  Ragfatw/Vol.  64.  No.  157 /Monday,  August  16,  1999 /Notices 


exennse  of  judgment  concerning  the 
merits  of  the  application. 

Paragraph  S5.3  of  FMVSS  No.  120 
states  that  each  vehicle  shall  show  the 
information  specified  on  the  tire 
information  label  in  both  English  and 
metric  imits.  The  standard  also  shows 
an  example  of  the  prescribed  formaL 

Fh>m  March  1996  to  March  1999. 
Mickey  Body  manufactured 
approximately  2.464  beverage  trailers. 
4,222  beverage  bodies,  5,822  van  bodies, 
and  472  venoLng  bodies  that  do  not 
meet  the  requirements  stated  in  the 
standard.  The  certification  label  affixed 
to  these  Mickey  Body's  imits  pursuant 
to  Part  567  failed  to  comply  with  S5.3 
of  FMVSS  No.  120  because  of  the 
omission  of  metric  measurements,  and 
Mickey  Body  did  not  separately  provide 
the  metric  measuremraits  on  another 
label,  an  alternative  allowed  by  FMVSS 
No.  120.  The  use  of  metric 
measurements  is  required  by  FMVSS 
No.  120,  pursuant  to  Federal  Motor 
Vducle  Safety  Standards:  Metric 
Conversion.  50  PR  13639.  puUished  on 
Much  14, 1995.  and  effective  on  March 
14, 1996. 

Mickey  Body  supports  its  application 
for  inconsequentiu  noncompliance  with 
the  following  statements: 

1.  NHTSAhas  previously  granted  an 
exemption  foe  inconsequential 
noncompliance  (to  Dorsey  Traikn,  Inc.] 
under  circumstances  virtually  identical 
to  (Mickey  Body's]  present  case. 

2.  Tfa«  omission  of  the  metric  data 
from  Mteksy  Bod3^s  oertificatian  label  is 
highly  unlikaly  to  have  any  eflsct 
whatsoever  on  motor  vdiida  aafolY. 

3.  Mickey  Body  cnxrently  inchioes  a 
certification  ld)d  diat  eaqvesses  the 
GVWR,  GAWR  and  tire  prassuie  in  both 
English  and  metric  units. 

4.  Mickey  Body  is  not  awrare  of  any 
accident  diat  was  allegedly  caused  Iqr 
die  amission  of  metric  measuremflnts 
from  a  cflftificatian  labeL 

5.  Midcey  Body  did  not  fsoeive 
reasonable  notioe  of  what  is  raqnirad  by 
[par^i^h  S5.3  of  FMVSS  No.  120]  and. 
^etefoce.  the  iaqiocition  of  notification 
«md  remedy  requiieaMnts  are  a  vkdaHon 
of  MiAey  Body's  due  jMoceasiirfits 
under  the  Fifth  Aimmamwnt  of  me 
(United  States]  ConstitiitioD. 

Intflrasted  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  die  u^licatiaii  doaorlbed 
elwve.  Comments  should  refar  to  die 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transpartation. 
Docket  Management,  Room  FL-401, 400 
Sevendi  Street,  S.W.,  Washington.  D.C, 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  commmts  received  before  the 
close  of  business  on  the  closing  data 


indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  KegMn'  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  September  15, 
1999. 

(49  U.S.C  30118. 30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  August  10, 1999. 
L.  Sobert  Shriton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  99-21185  Filed  8-13-99;  8:45  am] 
I  oooE  4Sie-as-r 


DEPARTHEKr  OF  TRANSPORTATION 
SMrfM*  Ttanaportalion  Board 

I^TB  Ooehsl  No.  AB-290  (Sub-Mo.  206X)] 

Norfolk  Souftiam  Railway  Company— 


County,  i. 

Norfolk  Southern  Railway  Company 
(NS)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  7.5-mile 
line  of  railroad  between  milepost  A- 
13.0  at  Bluffs  Junction  to  milepost  A- 
20.5  at  Thiy  Junction,  in  Edwardsville, 
Madison  County.  IL.  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
62025  and  62034. 

NS  has  certified  that  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  has  been  no 
mmrimad  traffic  on  the  line  during  the 
past  2  years  and  any  ovahead  traffic 
could  be  rerouted  over  other  lines;  (3) 
no  formal  con^)laint  filed  by  a  user  of 
rail  ssrvfoe  on  the  line  (or  by  a  state  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  eithw  is  pending 
with  die  Surface  Transportation  Board 
(Board)  or  wridi  any  U.S.  District  Court 
or  has  bean  decided  in  favor  of 
mmplafariant  within  the  2-year  period; 
and  (4)  the  lequironents  at  49  CFR 

1105.7  (anvinminental  reports).  49  CFR 

1105.8  (histaric  reports).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  {jM&wsipupet  publication),  and 
49  CFR  llS2.50(d)(l)  (notioe  to 
governmental  agencies)  have  been  met 

As  a  condition  to  this  exemption,  any 
enqdoyee.  adversely  afiiected  by  the 
abandoontent  shall  be  protected  under 
Oregon  SAort  Line  R.  Co. — 
Abandonment—  Goshen.  360 1.CC.  91 
(1979).  To  address  whether  this 


condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  September  15, 1999,  imless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues, '  formal , 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),  2  and  trail 
use/fail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  August  26, 
1999.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  September  7, 
1999,  with:  Surface  Transportation 
Board,  OfBce  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street.  NW. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  James  R.  Paschall, 
General  Attorney,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510. 

If  die  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NS  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  August  20, 1999.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1545.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
^propriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  NS  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
NS's  filing  of  a  notice  of  consummation 


■  The  Bond  will  grant  a  stay  if  an  infonnad 
4ffrifinn  on  anviRMinMntal  isauaa  (ndiatlMr  caisad 
by  a  paity  or  by  tlM  Board's  Saction  of 
Envinmmantal  Analytia  in  its  indapandant 
invastigation)  cannot  ba  mada  baCora  tha 
axaaapdon's  affsctive  data.  Saa  Enmptian  ofOut- 
ofSmvioe  Bail  Unm,  S  LCCZd  377  (ISSS).  Any 
raquaat  fiat  a  slay  should  ba  filed  as  soon  as  poasible 
so  that  the  Board  may  take  appropriata  action  before 
the  axamption's  etiective  data. 

2  Each  ofiar  of  financial  assistance  must  be 
accompanied  by  tiie  filing  fse,  wrhidi  currently  is 
set  at  $1000.  See  49  CFR  1002.2({X2S). 


Federal  Register /Vol.  64,  No.  157 /Monday,  August  16,  1999 /Notices 


44577 


>f  August  16,  2000,  and  there  are  no 
]  t  gal  or  regulatory  barriers  to 
( ;pnsummation,  the  authority  to 
)  L  Ktndon  will  automatically  expire. 


Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 


Decided:  August  6, 1999. 
Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  99-20875  Filed  8-13-99;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
puMiahed  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Fsdww  EiMfipy  RtQuwIocy 


(Doetat  No.  RP9e-2«M>4q 

RsNwit  Ensray  Gm  Transtnicsloii 
Cofflpviy!  Nodes  ol  PropoflMi 
ChwigM  In  FERC  Gm  Tariff 

Correction 

In  notice  document  99-20772 
appealing  on  page  43685  in  the  issue  of 
Wednesday,  August  11, 1999,  the 
Docket  No.  is  collected  to  read  as  in  the 
above  heading. 

[FR  Doc.  C9-20772  Filed  8-13-99;  8:45  am] 
I000C1HS-S1-0 


DEPARTMENT  OF  TRANSPORTATION 

rWOmWi  AWDOn  ACMIimiSUVUUII 

14CFRPW171 

[AirapM*  Doetot  No.  9S-AWA-4] 

RIN2120nAAM 

ModNICfllion  of  llw  Ovtando  CtassB 
AlrapsM  ATM,  Orlando,  FL;  and 
ModNlcallon  of  Iha  Orlando  Sanford 
Airport  Claaa  D  Alrspaca  Aiaa, 
Oanford,  FL 

Correction 

In  rule  document  99-20022  beginning 
on  page  42585  in  the  issue  of  Thursday, 
August  5, 1999,  make  the  following 
conections: 

1.  On  page  42589,  in  the  first  column, 
in  the  second  full  paragraph,  in  the 
fourth  line,  "Sate"  should  read  "State". 

2.  On  the  same  page,  in  the  third 
column,  in  the  second  paragraph,  in  the 
11th  line.  "28»22»14"N"  should  read 
"28''22'14"N". 

3.  On  the  same  page,  also  in  the  third 
column,  also  in  the  second  paragraph, 
in  the  18th  line,  "28''27'05"N"  should 
read  "28°27'00"N". 


4.  On  page  42590,  in  the  billing  code 
line  below  the  diagram.  "Filed  8-5-99" 
should  read  "Filed  8-4-99". 
[FR  Doc.  C9-20022  Filed  8-13-99:  8:45  am] 
■■JJNQ  CODE  1S0S-01-O 

DEPARTMENT  OF  TRANSPORTATION 

Raaaarch  andSpacM  Programa 
Adnlnlaliallon 

49  CFR  Part  172 

[Doctat  No.  RSPA-«e-4186  (t1M-215C)] 

RM  2137-^AD15 

Harmonizailon  WWi  tha  United  Nadona 
RacowiniandalfcKH,  bilamatlonal 
Marltkna  Dangaroua  Goods  Coda,  and 
Intamational  CIvIt  Aviation 
OrgantaatkNi'a  Tadmical  Inatructlona 

Correction 

In  rule  document  99-4517,  beginning 
on  page  10742.  in  the  issue  of  Friday, 
March  5, 1999,  make  the  foUowing 
corrections: 

i  172.101    [Cotraded] 

1.  On  page  10754.  in  the  table,  in 
column  (2).  the  entry.  "Battery,  wet, 
with  wheelchair,  see  Wheelchair, 
electric."  should  read.  "Battery,  wet, 
with  wheelchair,  see  Wheelchair, 
electric. 

2.  On  page  10760.  in  the  table,  in  the 
fifth  entry,  in  column  (9B).  "75"  should 
read  "75  kg". 

3.  On  the  same  page,  in  the  table,  in 
the  entry  "Dyes,  solid,  corrosive.  n.o.s. 
or  Dye  intermediates,  solid,  corrosive, 
n.o.s."  in  column  (5).  "1"  should  read 

tttt* 

4.  On  the  same  page,  in  the  table,  in 
column  (2),  in  the  ninth  entry  beginning 
"Elevated  temperature  liquid"  in  the 
last  line  of  the  entry,  "ect"  should  read 
"etc". 

5.  On  page  10762.  in  the  table,  in 
column  (2),  the  entry  "Metal  all^l 
hydrides,  water-reactive,  n.o.x.  or  Metal 
aryl  hydrides,  water-reactive.  n.o.s." 
should  read,  "Metal  alkyl  hydrides, 
water-reactive,  n.o.s.  or  Metal  aryl 
hydrides,  water-reactive.  n.o.s." 

6.  On  page  10764.  in  the  table,  in 
column  (2),  the  entry  "Pyrethroid 
pesticide,  liquid,  flammable,  toxic. 
flashpoint  not  less  than  2J°C.",  should 
read  "Pyrethroid  pesticide,  liquid,  toxic, 
flammable,  flashpoint  not  less  than 
2rC." 


7.  On  the  same  page,  in  the  table,  in 
column  (2),  the  entry  "Pyrethroid 
pesticide,  soild,  toxic."  should  read 
"Pyrethroid  pesticide,  solid,  toxic." 

8.  On  the  same,  in  the  table,  in  the 
same  entry,  in  colimm  (8C),  sixth  entry, 
"230"  should  read  "240". 

9.  On  the  same  page,  in  the  table,  in 
the  tenth  «itry  in  column  (4), 
"UN3305"  should  read  "UN3005". 

10.  On  page  10765,  in  the  table,  in  the 
entry  for  "Xanthates",  in  column  (3) , 
"42"  should  read  "4.2". 

11.  On  the  same  page,  in  the  table,  in 
column  (2),  the  entry  "Aminophenols 
(o-:  m-;  p)"  should  read 
"Aminophenols  (o-;  m-;  p-)". 

12.  On  the  same  page,  in  the  table,  in 
column  (7),  last  entry.  "TI"  should  read 

13.  On  page  10766.  in  the  table,  the 
first  entry  in  column  (2)  is  corrected  to 
read,  "Ammonium  nitrate  fertilizers: 
uniform  non-segregating  mixtures  of 
nitrogen/phosphate  or  nitrogen/potash 
types  or  complete  fertilizers  of  nitrogen/ 
phosphate/potash  type,  with  not  more 
than  70  percent  ammonium  nitrate  and 
not  more  than  0.4  percent  total  added 
combustible  material  or  with  not  more 
than  45  percent  ammonium  nitrate  with 
unrestricted  combustible  materiaT'. 

14.  On  the  same  page,  in  the  table,  in 
the  first  entry  labeled  "Articles, 
explosive,  n.o.s"  in  column  (9B),  "75 
kb"  should  read  "75  kg". 

15.  On  the  same  page,  in  the  table,  in 
column  (2),  the  fifth  entry  is  corrected 
to  read  "Batteries,  wet,  filled  with  add, 
electric  storage". 

16.  On  the  same  page,  in  the  table,  in 
column  (2),  the  sixth  entry  is  corrected 
to  read  "Batteries,  wet,  filled  with 
alkali,  electric  storage". 

17.  On  page  10767,  in  the  table,  in 
column  (2),  the  entry  "dichloroamilines, 
liquid"  should  read  "'dichloroanilines, 
liquid". 

18.  On  page  10768,  in  the  table,  in  the 
entry  for  "Isobutyl  isocyanate"  in 
column  (7),  "T37698"  should  read 
"T38". 

19.  On  page  10773,  in  the  first 
column,  in  the  13th  line,  "AND"  should 
read  "and". 

20.  On  the  same  page,  in  the  same 
column  in  the  17th  line.  "I  and  DI)" 
should  read  "I,  U  and  m)". 

21.  On  the  same  page,  in  the  same 
colimm,  "Toxic  liquid,  inorganic,  n.o.s. 
(UN3287,  Hazard  Zones  A  and  B)" 
should  be  added  after  line  17. 
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:  2.  On  the  same  page,  in  the  same 
cc^imin,  in  the  28th  line  "orgnic" 
si  buld  read  "organic". 

^3.  On  the  same  page,  in  the  same 
ct  ^umn,  in  the  34th  line  "UN3132" 
stiuld  read  "UN3123". 

24.  On  the  same  page,  in  the  second 
cc|umn,  in  the  third  line,  "organic" 
sli^uld  read  "inorganic". 
[Ft?  Doc.  C9-4517  Filed  8-13-99;  8:45.am] 
BIUJNG  CODE  1506-01-O 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

[Regulation  B;  Dodnt  No.  R-1008] 

Equal  Cradit  Opportunity 

AOENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

summary:  The  Board  is  issuing  this 
proposal  to  revise  Regulation  B,  which 
implements  the  Equal  Credit 
Opportunity  Act  (ECOA  or  Act), 
pursuant  to  the  Board's  policy  of 
periodically  reviewing  its  regulations. 
The  Act  makes  it  unlawful  for  creditors 
to  discriminate  against  an  applicant  in 
any  aspect  of  a  credit  transaction  on  the 
basis  of  race,  color,  religion,  national 
(xigin,  marital  status,  sex.  age,  and  other 
specified  bases.  Major  proposed 
revisions  include  removing  the  general 
prohibition  against  noting  information 
about  applicant  characteristics  such  as 
national  origin  or  sex.  although  such 
information  still  generally  may  not  be 
considered  in  extending  credit; 
requiring  creditors  to  retain  records  for 
certain  prescreened  credit  solicitations; 
and  extending  the  record  retention 
period  for  most  business  credit 
applications.  Proposed  revisions  to  the 
Official  Staff  Ck>mmentary  are  also 
included. 

IMTES:  Comments  must  be  received  by 
November  10. 1999. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1008.  may  be 
mailed  to  Jennifer  J.  Johnson.  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  D.C.  20551.  Comments 
addressed  to  Ms.  Johnson  may  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  pjn..  and  to 
the  security  control  room  at  all  other 
times.  The  mail  room  and  the  security 
control  room,  both  in  the  Board's  Ecdes 
Building,  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street.  N.W.  Comments  may  be 
inspected  in  room  MP-500  between 
9:00  a.m.  and  5:00  pjn..  pursuant  to 
S  261.12.  except  as  provided  in  §  261.14 
of  the  Board's  Rules  Regarding  the 
Availability  of  Information.  12  CFR 
261.12  and  261.14. 
FOR  FURINBIWFORMATION  CONTACT: 
Natalie  E.  Taylw  or  Kathleen  C.  Ryan. 
Staff  Attorneys.  Jane  Jensen  Gell.  Senior 
Attorney,  or  Jane  E.  Ahrens.  Senior 
Counsel.  Division  of  Consimier  and 
Community  Affedrs.  Board  of  Governors 
of  the  Federal  Reserve  System, 


Washington,  DC  20551,  at  (202)  452- 
3667  or  452-2412;  for  the  hearing 
impaired  only,  Diane  Jenkins, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  ECOA  and  Regulation 
B 

The  Equal  Credit  Opportunity  Act 
(ECOA).  15  U.S.C.  1691-1691f.  prohibits 
a  creditor  from  discriminating  against 
an  applicant  in  any  aspect  of  a  credit 
transaction  on  the  basis  of  the 
applicant's  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (provided 
the  applicant  has  the  capacity  to 
contract),  receipt  of  public  assistance 
benefits,  or  the  good  faith  exercise  of  a 
right  imder  the  Consumer  Credit 
Protection  Act  (15  U.S.C.  1601  et  seq). 
The  ECOA  is  implemented  by  the 
Board's  Regidation  B. 

When  enacted  in  1974.  the  ECOA 
prohibited  discrimination  on  the  basis 
of  marital  status  and  sex.  In  1976.  the 
Act  was  amended  to  add  all  of  the  other 
prohibited  bases  of  discrimination.  Over 
the  years,  several  significant 
amendments  have  been  made  to  the 
ECOA,  including  the  following.  In  1989, 
the  ECOA  was  amended  by  the 
Women's  Business  Ownership  Act  of 
1988  (Pub.  L.  No.  100-533, 102  Stat. 
2692)  to  require  that  creditors  give 
written  notice  to  biisiness  applicants  of 
the  right  to  a  written  statement  of 
reasons  for  a  credit  denial,  and  to 
impose  a  record  retention  requirement 
for  certain  business  credit  applications. 
In  1991,  the  ECOA  was  amended  by  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  (Pub.  L.  102-242, 105 
Stat.  2236)  to  provide  applicants  with  a 
right  to  obtain  a  copy  of  any  appraisal 
report  used  in  connection  with  an 
application  for  credit  to  be  secioed  by 
residential  real  property;  the 
amendments  also  expanded  the 
enforcement  responsibilities  of  the 
federal  financial  supervisory  agencies 
when  information  about  possible 
violations  of  the  ECOA  becomes  known. 
The  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996  (Pub. 
L.  104-208. 110  Stat  3009)  amended  the 
ECOA  to  create  a  privilege  for 
information  developed  by  creditors  as  a 
result  of  "self-tests"  they  conduct 

n.  the  1998  leview  (rf  Regulation  B 

Pursuant  to  requirements  of  section 
303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  section  610(c) 
of  the  Regulatory  Flexibility  Act  of 
1994.  and  section  2222  of  the  Economic 
Growth  and  Regidatory  Paperwork 
Reduction  Act  of  1996.  the  Board  is 


reviewing  Regulation  B.  The  Board's  last 
comprehensive  review  of  Regulation  B 
'  occiured  in  1985.  The  Board  began  the 
current  review  of  Regulation  B  in  March 
1998  by  publishing  an  Advance  Notice 
of  Proposed  Rulemaking  (Advance 
Notice)  (63  FR  12326,  March  12, 1998). 
In  addition  to  soliciting  general 
comment  on  revisions  to  the  regulation, 
the  Board  identified  specific  issues  for 
comment  involving:  (1)  Preapplication 
marketing  practices,  (2)  the  distinction 
between  an  inquiry  about  credit  and  an 
application  for  credit.  (3)  data  notation 
for  nonmortgage  products.  (4)  the 
definition  of  creditor,  (5)  docimientation 
for  business  credit,  and  (6)  exceptions 
for  business  credit. 

The  Board  received  330  comment 
letters  on  the  Advance  Notice.  Most 
commenters  addressed  only  the  six 
issues  identified  in  the  Advance  Notice. 
Based  on  its  review  and  on  the 
comments  received,  the  Board  now 
proposes  revisions  to  Regulation  B  and 
the  official  staff  commentary.  In 
addition  to  comments  on  the  proposed 
revisions,  the  Board  requests  specffic 
suggestions  for  other  revisions  that 
would  fecilitate  compliance  with,  or 
improve,  the  regulation. 

m.  Discuaaion  of  Proposed  Revisions  to 
the  Regulation 

Major  proposed  revisions  include 
rules  that  remove  the  general 
prohibition  against  the  notation — but 
not  the  use — of  certain  prohibited  basis 
information  (§  202.5);  extend  the  record 
retention  period  for  certain  business 
credit  applications  (§202.12);  and 
require  record  retention  for  preapproved 
credit  solicitations  (§  202.12).  The 
following  discussion  covers  the 
proposed  revisions  to  the  regulation 
section-by-section.  A  section-by-section 
discussion  of  proposed  revisions  to  the 
commentary  appears  in  Part  IV. 

Section  202.1 — Authority,  Scope  and 
Purpose 

No  revisions  are  proposed  in  this 
section. 

Section  202.2— Definitions 

Revisions  are  proposed  in  the 
definitions  of  adverse  action, 
application,  and  creditor  in 
§§  202.2(c)(1)  and  (c)(2).  202.2(f).  and 
202.2Q). 

2(c)  Adverse  Action 

2(c)(1) 

Adverse  action  on  a  class  of 
accounts— Sec^on  202.2(c)(l)(ii) 
provides  that  adverse  action  includes  a 
creditor's  termination  of  or  unfevorable 
change  to  the  terms  of  an  accoimt. 
unless  the  action  affecte  "all  or  a 
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SI  ]  sstantial  portion  of  a  class  of  the 
ceditor's  accounts."  Commenters  asked 
tme  Board  to  clarify  the  exception — 
namely,  the  meaning  of  "class  of 
accounts"  and  "substantial  portion"  of 
a  ^ass  of  accounts.  Section 
2  I2.2(c)(l)(ii)  woidd  be  revised  to 
c  ^rify  the  exception  by  changing  the 
language  from  "substantial  portion"  to 
stJsstantially  all"  so  that  a  o^ditor's- 
ajxion  must  affect  the  overwhelming 
ni^jority  of  accoimts  in  a  designated 
class  to  be  excluded  from  the  definition 
of  {adverse  action. 

>e  ECOA  and  Regulation  B  require 
tors  to  give  consumers  reasons  for 

adverse  credit  decision.  The  notice 
nt^uirement  enables  some  recipients  to 
identify  and  remedy  credit  problems, 
aw  may  also  help  detect  unlawful 
c  tdit  (hscrimination.  The  exception  in 
§  ^02.2(c)(l)(ii)  is  intended  to  address 
u^k  circimistance  where  a  creditor  takes 
a<:pon  that  affects  all  or  most  of  a  type 

its  accounts,  rather  than  targeting 
^c  customers,  and  an  adverse 

ion  notice  seems  uimecessary.  For 
pie,  if  a  creditor  terminates  its 
s4|aured  credit  card  program  entirely, 
aajverse  action  notices  will  not  likely 
sitve  the  intended  educational  or  anti- 
discrimination goals. 


ion  202.2(c)(2)(iii)  would  be 
^sed  to  conform  to  changes  proposed 
ler§202.2(c)(l)(u). 

2(0  Application 

le  Board  believes  that  a  request  for 
ireapproved  loan  under  procedures  in 
.a  creditor  issues  creditworthy 
}ns  a  written  commitment  to  extend 
it  up  to  a  designated  amount  that  is 
id  for  a  designated  period  of  time — 
efen  if  subject  to  conditions — is  an 
amplication.  A  "preapproval"  without 
pi^icedures  involving  a  written 
commitment  would  be  treated  as  a 
pftqualification  for  purposes  of  the 
~  ition.  Section  202.2(f)  of  the 
ition  would  be  revised 
sidingly.  In  addition,  technical 
Bions  would  be  made  to  the 
lition  of  application  for  clarity. 

2dt|  Creditar 


Section  202.20)  would  be  revised  to 
'  diat  the  definition  of  "creditor" 
ilies  to  a  person  who  regularly 
idpates  in  making  a  credit  decision, 
luding  setting  terms — not  just  the 

ion  of  whe&er  to  extend  or  deny 
lit  (5ee  detailed  discussion  of  the 
ition  of  "creditor"  in  "Part  IV. 
Ot^nission  of  Proposed  Revisions  to  the 
Official  Staff  Commentary"  under 
S  M2.2(l).) 


Section  202.3 — Limited  Exceptions  for 
Certain  Classes  of  Transactions 

Revisions  are  proposed  in 
§§  202.3(a)(2),  202.3(b)(2),  and 
§§  202.3(c)(1)  and  (2)  relating  to  public- 
utilities,  securities,  and  incidental 
credit. 

The  regulation  provides  certain 
exceptions  for  public-utilities, 
securities,  incidental,  and  government 
credit.  Each  of  these  types  of  credit 
remains  subject  to  the  general 
prohibition  on  discrimination;  the 
exceptions  generally  cover  issues  such 
as  record  retention,  inquiries  about 
marital  status  and  spousal  information, 
and  furnishing  credit  information. 
Credit  that  does  not  meet  the  definitions 
is  subject  to  the  full  coverage  of 
Regulation  B. 

The  Board  is  required  periodically  to 
review  the  exceptions  to  determine 
whether  they  should  be  retained.  The 
Act  provides  that  the  Board  may  extend 
an  exception  for  a  class  of  transactions 
if  the  Board  determines,  after  making  an 
express  finding,  "that  the  application  of 
[the  Act]  or  of  any  provision  of  {the  Act] 
of  such  transaction  woiUd  not 
contribute  substantially  to  effecting  the 
purposes  of  [the  Act]."  15  U.S.C.  1691b. 
After  analysis,  the  Board  believes  that 
extending  some  of  the  exceptions  is  still 
appropriate,  and  that  applying  the  rules 
of  Regidation  B  in  their  entirety  would 
not  contribute  substantially  to 
effectuating  the  purposes  of  the  Act,  as 
disciissed  below. 

3(a)  Public-Utilities  Credit 

3(a)(2)  Exceptions 

Public-utilities  credit  refiars  to 
extensions  of  credit  that  involve  public- 
utility  services  if  the  charges  for  the 
service,  delajred  payment,  and  any 
discount  for  prompt  payment  are  filed 
with  or  regidated  by  a  governmental 
unit,  such  as  a  public-utilities 
commission.  Public-utilities  credit  is 
subject  to  all  of  the  regulatory 
requirements  except  those  relating  to 
collecting  information  about  marital 
status,  ftmiishing  credit  information  to 
consumer  reporting  agencies,  and 
retaining  records.  The  proposed  rule 
would  retain  the  relief  from  the  record 
retention  requirements  oidy.  Regulation 
B  permits  inquiries  into  an  applicant's 
marital  status  only  in  limited 
circumstances.  The  exception  from  this 
provision  permits  creditors  offering 
public-utilities  credit  to  request 
information  concerning  marital  status  in 
all  instances.  The  Board  believes  this 
exception  is  no  longer  needed  and  is 
proposing  to  remove  the  exception. 
Specific  comment  is  solicited  on  this 
change. 


The  proposed  nde  also  would  remove 
the  exception  relating  to  the  furnishing 
of  credit  information  under  §  202.10 
(concerning  accounts  held  or  used  by 
spouses).  The  requirements  of  §  202.10 
apply  only  to  creditors  that  furnish 
credit  information  to  consumer 
reporting  agencies  or  to  other  creditors. 
Such  creditors  are  required  to  furnish 
information  that  reflects  the 
participation  of  both  spouses  if  the 
applicant's  spouse  is  permitted  to  use  or 
is  contractually  liable  on  the  account. 
Creditors  are  considering  public-utilities 
payments  more  frequently  as  a  source  of 
repayment  history  for  imderwriting 
piuposes.  Thus,  the  Board  believes  that 
it  would  be  helpful  to  consumers  if 
public-utility  companies  that  furnish 
credit  payment  information  were  subject 
to  the  same  reporting  requirements  as 
other  creditors  subject  to  the  ECOA.  The 
Board  seeks  comment  on  this  approach. 

The  regulation  requires  creditors  to 
retain  certain  records.  Public-utilities 
credit  is  not  subject  to  the  record 
retention  requirements.  The  Board 
woidd  retain  the  exception  regarding 
record  retention  because  public-utility 
companies  must  keep  records  pursuant 
to  regulations  of  other  governmental 
bodies— often  for  longer  periods  of  time 
than  required  by  the  ECOA.  The  Board 
believes  that  extending  this  exception  is 
appropriate  because  requiring  record 
retention  would  not  contribute 
substantially  to  effectuating  the 
piuposes  of  the  Act. 

3(b)  Securities  Credit 

3(b)(2)  Exceptions 

Securities  credit  is  credit  subject  to 
regulation  under  section  7  of  the 
Securities  Exchange  Act  of  1934  or 
extensions  of  credit  by  a  broker  or 
dealer  subject  to  regulation  under  that 
act  Brokers  and  dealers  are  required  to 
inquire  about  the  financial  activities  of 
spouses  to  comply  with  the  rules  of  the 
Securities  Exchange  Act  and  the 
National  Association  of  Seciuities 
Dealers.  For  this  reason.  Regulation  B 
excepts  securities  credit  from  several 
provisions  including,  among  others, 
signature  rule  requiremoits,  rules 
relating  to  record  retention,  and 
requesting  information  about  the  sex  of 
an  applicant.  Given  that  the  Board 
proposes  to  remove  the  prohibition 
against  the  collection  of  information 
dbout  certain  applicant  characteristics, 
the  current  exception  in  §  202.3(b)(2)(iii) 
would  be  redundant.  The  Board  believes 
that  it  is  appropriate  to  extend  the  other 
exceptions  related  to  information 
concerning  a  spouse  or  former  spouse, 
marital  status,  name  designations,  open- 
end  accounts,  spousal  signature 
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requirements,  the  furnishing  of  credit 
information,  and  record  retention. 
Securities  credit  is  subject  to  an 
extensive  regulatory  scheme,  and 
applying  those  provisions  of  Regulation 
B  would  not  contribute  substantially  to 
effectuating  the  purposes  of  the  ECOA. 
Technical  revisions  would  be  made  for 
clarity,  vrith  no  substantive  change 
intended. 

3(c)  Incidental  Credit 

3(c)(1)  Definition 

Currently,  incidental  credit  is  limited 
to  consumer  credit  that  is  not  (1)  Made 
pursuant  to  the  terms  of  a  credit  card 
account,  (2)  subject  to  a  finance  charge 
under  Regulation  Z  (Truth  in  Lending), 
or  (3)  payable  by  agreement  in  more 
than  four  installments.  This  type  of 
credit  might  be  extended,  for  exanq)le, 
by  a  local  merchant  that  does  not 
normally  extend  credit,  to  a  long- 
standing customer;  or  by  a  doctor  or 
layryer,  as  an  accommodation  to  a 
patient  or  a  client. 

The  proposed  rule  would  expand  the 
exception  for  incidental  credit  to 
include  incidental  business  credit,  as 
the  Board  believes  that  full  regulatory 
coverage  of  such  credit  does  not 
contribute  substantially  to  effectuating 
the  purposes  of  the  Act.  Incidental 
business  credit  would  be  defined  as 
business  credit  that  is  not  made 
pursuant  to  the  terms  of  a  credit  card 
account,  is  not  subject  to  interest 
charges  or  fees,  and  is  not  payable  by 
agreement  in  more  than  four 
installments.  The  Board  solicits  specific 
comment  on  this  proposed  change. 

3(c)(2)  Exceptions 

Incidental  credit  is  excepted  fiom  a 
number  of  provisions  in  the  regulation 
including  requesting  information  about 
an  applicant's  marital  status,  spouse  or 
former  spouse,  and  certain  sources  of  an 
applicant's  income.  The  proposed  rule 
would  eliminate  the  exception  for 
requesting  information  about  the  sex  of 
an  applif»nt,  in  light  of  the  Board's 
proposal  to  remove  the  prohibition 
against  the  collection  of  information 
related  to  a  prohibited  basis.  The 
proposed  rule  would  extend  the  other 
exceptions  concerning  information 
about  an  applicant's  spouse  or  former 
spouse,  marital  status,  income  sources, 
signatures,  notifications,  the  furnishing 
of  credit  information,  and  record 
retention.  The  Board  believes  that,  given 
the  natiue  of  the  credit  extension, 
applying  these  rules  would  not 
contribute  substantially  to  effectuating 
the  purposes  of  the  Act. 


3(d)  Government  Credit 

With  regard  to  government  credit,  the 
exceptions  apply  to  extensions  of  credit 
made  to  governments  or  governmental 
subdivisions,  agencies  or 
instrumentalities.  The  Board  believes 
that  extending  these  exceptions  remains 
appropriate,  as  applying  the  rules  would 
not  contribute  substantially  to 
effectuating  the  purposes  of  the  Act 

Section  202.4 — General  Rule  Prohibiting 
Discrimination 

Revisions  are  proposed  in  §  202.4.  In 
the  Advance  Notice,  the  Board  solicited 
comment  on  how  and  to  what  extent 
creditors  are  using  prohibited  bases  in 
preapplication  marketing — specifically, 
prescreened  solicitations — to  determine 
whether  the  coverage  of  the  regulation 
should  be  expanded  to  such  practices. 
Although  this  section  includes  a 
discussion  of  the  issue,  the  proposed 
rule  does  not  recommend  expanding  the 
regulation's  coverage  to  prescreened 
solicitations;  however,  §  202.12(b)(7) 
woxild  require  creditors  to  retain  certain 
records  related  to  preapproved  credit 
solicitations. 

General  Rules 

Section  202.4  woiUd  be  revised  to 
incorporate  general  rules  that  apply 
under  the  regulation,  some  of  whidi  are 
currently  in  other  sections  of  the 
regulation  and  bfficial  staff  commentary. 
The  Board  believes  this  approach  would 
facilitate  compliance  with  the 
regulation.  ScK:tion  202.4(a)  would 
provide  the  general  rule  against 
discrimination.  Section  202.4(b)  would 
provide  the  general  rule  against 
discouraging  applications.  Section 
202.4(c)  would  provide  the  rule  for 
when  written  applications  are  required. 

Section  202.4(d)  would  contain  new 
clear  and  conspicuous  and  retainability 
standards  that  the  Board  is  proposing  to 
apply  to  the  disclosures  and  other 
information  required  to  be  in  writing.  In 
March  1998,  the  Board  requested  public 
comment  on  a  proposal  to  permit  the 
electronic  delivery  of  disclosures  for 
four  of  its  consumer  protection 
regulations:  Regulation  B;  Regulation  M, 
Consiuner  Leasing;  Regulation  Z,  Truth 
in  Lending;  and  Regulation  DD,  'Truth  in 
Savings  (63  FR 14533-14552,  March  25, 
1998).  Except  for  Regulation  B,  each  of 
those  regulations  expressly  provides 
that  creditors  must  present  required 
information  in  a  clear  and  conspicuous 
manner,  in  a  form  the  consiuner  may 
keep.  Accordingly,  the  Board  proposed 
that  the  clear  and  conspicuous  and 
retainability  standards  be  applied  to 
information  reqiiired  imder  Regulation 
B  (63  FR  14552,  March  25, 1998).  Their 


inclusion  in  §  202.4  is  consistent  with 
that  proposal. 

Prescreened  Solicitations 

The  ECOA  prohibits  discrimination 
by  a  creditor  against  an  applicant  on  a 
prohibited  basis  regarding  any  aspect  of 
a  credit  transaction.  Regulation  B 
defines  an  applicant  as  a  person  who 
has  requested  or  received  credit.  A 
credit  transaction  is  defined  by 
Regulation  B  as  covering  every  aspect  of 
an  applicant's  dealings  with  a  creditor, 
beginning  with  requests  for  informatiafi. 
Thus,  the  coverage  of  the  ECOA  is 
generally  limited  to  a  person  who  has, 
at  a  minimiiin,  sought  Credit 
information.  The  law  does  not  generally 
extend  to  a  creditor's  preapplication 
marketing  practices — such  as  the 
RRlnrtinn  of  persons  solicited  for  a  credit 
card.  The  regulation  applies  only  after 
individuals  respond  to  a  creditor's  ofiier 
of  credit.  But  becaiise  a  person  could  be 
discouraged  from  seeking  credit  or 
credit  information,  the  r^ulation 
expressly  prohibits  a  creditor  from 
engaging  in  any  practice  that  would 
discourage  a  reasonable  person  (on  a 
prohibited  basis)  frtim  applying  for 
credit.  The  regulation  also  applies  to 
advertising. 

Creditors  use  a  number  of  techniques 
to  identify  potential  recipients  of  credit. 
For  instance,  creditors  will  often  spefdfy 
criteria  to  consiuner  reporting  agencies, 
which  then  draw  on  information  from 
credit  files  to  compile  mailing  lists  of 
pOTsons  who  meet  those  criteria.  This 
marketing  technique — ^involving 
prescreened  solicitations — ^is  typically 
carried  out  through  mailed  solicitations 
as  well  as  by  telemarketing. 

There  has  been  concern  through  the 
years  that  Regulation  B  generally  does 
not  apply  to  preapplication  marketing. 
During  the  1985  review  of  Regulation  B, 
the  staff  presented  to  the  Board  the  issue 
of  whether  prescreened  solicitations 
should  be  made  subject  to  the 
regulation,  but  recommended  against 
coverage.  While  recognizing  the 
potential  for  unfrur  treatment  in  such 
practices,  available  evidence  did  not 
support  a  finding  that  creditors  were  . 
improperly  making  use  of  prohibited 
characteristics.  Moreover,  it  was  thought 
that  prescreened  solicitations  could 
result  in  a  greater  availability  of  credit 
to  many  consumers.  Accordfrigly,  the 
Board  did  not  propose  to  expand  the 
regulation's  coverage  to  such  practices. 

Over  the  past  sevmal  years,  the  Board 
has  become  aware  (through  its  own 
observations  and  those  of  other  federal 
financial  regulatory  agencies)  of 
instances  in  which  creditors,  primarily 
in  the  credit  card  industry,  use  age  to 
identify  potential  recipients  of 
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Approved  credit.  In  some  instances, 
[iters  have  used  zip  codes  to  exclude 
it  solicitations  in  low-income  areas 
th^  represent  predominantly  minority 
neighborhoods.  In  other  cases,  creditors 
havp  used  ethnicity  or  gender  to  target 
po^#ntial  customers  in  affirmative- 
oub|each  programs. 

Jhe  Board  raised  the  issue  of 
prd$creened  solicitations  for  public 
comment  in  its  Advance  Notice. 
Specifically,  the  Board  requested 
co^dment  on  how  and  to  what  extent 
creditors  are  using  a  prohibited  basis  in 
preipplication  marketing.  Of  the 
inaiistry  commenters  who  addressed 
preappUcation  marketing,  only  a  few 
disxtussed  the  extent  to  which  the 
sel^lction  criteria  include  a  prohibited 
ba^is.  These  commenters  indicated  that 
ex(|^pt  for  using  age  to  identi^' 
coiMumers  too  yoimg  to  be  approved  for 
it,  or  to  identify  potential  customers 
for^finique  products  such  as  reverse 
mdijtgages,  they  do  not  directly  use 
bited  bases  in  preappUcation 
:eting. 
e  majority  of  commenters — 

ily  creditors  and  their  trade 
iations — addressed  the  more 
gei^Aral  issue  of  whether  the  Board 
shOfdd  expand  the  regulation's  coverage 
to  pt^appUcation  marketing  practices. 
Most  of  these  commenters  opposed  any 
expansion.  These  commenters  were 
concerned  that  an  expansion  of 
Regulation  B  would  prevent  creditors 
bot^  marketing  their  products  to  those 
mo«  likely  to  respond.  They  stated,  for 
exuaple,  that  a  creditor  o£Fering 
products  that  are  used  predominantly 
by  M^omen  might  be  prohibited  firom 
targeting  consiuners  on  a  mailing  list  for 
a  n^lgazine  geared  toward  women.  Some 
coi)3menters  believed  that  the 
regjilation's  protections  need  not  apply 
to  j^resoreened  solicitations  because 
thejy  are  only  one  aspect  of  a  creditor's 
ovetall  marketing  program,  and  that 
contiuners  who  are  not  solicited  may 
nevertheless  obtain  credit  from  the 
cro^l^tor.  A  few  questioned  the  Board's 
legii  authority  to  expand  the 
regulation's  coverage  beyond 
"a|ipUcants." 

Others — including  most  of  the  federal 
fin^iicial  enforcement  agencies  and 
coQ^umer  advocates  that  commented — 
fav^d  expanding  the  coverage  of 
Relation  B  to  preappUcation 
maneting  practices.  Some  of  these 
conwnenters  expressed  concern  that 
cuifnently  a  creditor  is  permitted  to  use 
a  p  -6hibited  basis  to  limit  or  avoid 
extekiding  credit  by  target  marketing  to 
cer^tin  groups.  Other  conunenters 
beU^ved  that  regulatory  coverage  of 
soli(^itations  is  necessary  to  fulfiU  the 
Act'  i  purpose,  arguing  that  those  not 


solicited  are  denied  information  that 
could  lead  them  to  apply  for  credit. 
Some  commenters  expressed  concern 
about  the  inconsistent  approaches 
between  the  Fair  Housing  Act,  which 
extends  coverage  to  preappUcation 
marketing,  and  the  ECOA,  which  does 
not. 

Prescreened  credit  solicitations  are 
not  new,  particularly  credit  card 
solicitations.  The  use  of  prescreened 
soUcitations  has  become  more 
commonplace  beyond  credit  cards, 
however,  and  in  some  instances  may  be 
the  primary  vehicle  for  offering  credit. 
In  the  marketing  of  some  credit  cards, 
prescreened  soUcitations  often  offer 
discounted  introductory  rates,  attractive 
terms,  and  enhancements  (such  as 
piuchase  discoimts]  to  those  solicited 
that  may  not  be  available  through  other 
application  channels.  Prescreened 
solicitations  can  be  used  to  target 
consumers  most  likely  to  use  a 
particular  credit  product,  or  to  target 
segments  of  the  population  that  in  the 
creditor's  experience  are  most  likely  to 
respond  to  the  offer  of  credit. 
Conversely,  prescreened  soUcitations 
can  be  used  to  exclude  some  consumers 
from  offers  of  credit.  They  can  also  be 
used  to  target  consiuners  in  certain 
neighborhoods  for  less  favorable  credit 
products  or  less  favorable  terms. 

Covering  credit  soUcitations  without 
providing  many  exceptions  could  have 
imintended  consequences.  For  example, 
it  could  result  in  prohibiting  practices 
that  increase  credit  availability. 
Targeted  marketing  through  prescreened 
solicitations  can  effectively  increase 
access  to  credit  for  consiuners. 
Moreover,  while  there  is  anecdotal 
evidence  that  creditors  do  target 
potential  applicants  on  the  basis  of  age 
and  geographic  location,  such  evidence 
is  somewhat  limited;  it  does  not  suggest 
that  the  application  of  Regulation  B 
rules  is  warranted  at  this  time.  Because 
of  concerns  about  the  potential  impact 
on  some  segments  of  the  population, 
however,  the  Board  believes  that  taking 
other  steps  would  enable  the  Board  and 
the  other  enforcement  agencies  to 
monitor  soUcitation  practices  in  a  more 
systematic  way  than  has  been  possible 
to  date. 

The  ECOA  directs  the  Board  to 
prescribe  regulations  to  carry  out  the 
purposes  of  the  Act.  Further,  section 
703(a)(1)  of  the  Act  authorizes  the  Board 
to  make  "such  classifications  *  *  * 
adjustments  and  exceptions  *  *  *  as  in 
the  judgment  of  the  Board  are  necessary 
or  proper  to  effectuate  the  purposes  of 
[the  law]  *  *  *  or  to  prevent 
circumvention  or  evasion  *  *  *  ."  15 
U.S.C.  1691b.  The  Board  proposes  to  use 
this  exception  authority  to  require 


creditors  to  keep  records  related  to 
certain  prescreened  soUcitations — 
namely,  preapproved  credit 
soUcitations.  The  Board's  proposal  adds 
a  new  §  202.12(b)(7). 

For  purposes  of  the  proposed  rule,  a 
preapproved  credit  soUcitation  is 
defined  as  the  "firm  offer  of  credit" 
described  in  15  U.S.C.  1681a(l)  of  the     ■ 
Fair  Credit  Reporting  Act  (FCRA). 
Under  the  FCRA,  a  person  that  receives 
a  list  of  consumers  from  a  consiuner 
reporting  agency  in  connection  with 
credit  transactions  not  initiated  by  the 
consumers  must  generaUy  offer  credit  to 
the  consiuners  on  the  list,  subject  to 
certain  exceptions.  15  U.S.C. 
1661b(c)(l)(B).  A  creditor  must  maintain 
the  criteria  used  to  select  the  consiuners 
for  three  years  after  the  date  the  credit 
offer  is  made.  15  U.S.C.  1681n[i(d){3). 
The  Board's  draft  rule  would  require 
creditors  to  retain  (for  25  months  after 
a  creditor  solicits  potential  appUcants 
for  credit)  certain  information  related  to 
preapproved  credit  solicitations:  the  Ust 
of  criteria  used  to  select  potential 
customers,  the  text  of  the  soUcitation 
mailing,  correspondence  (to  and  from 
selected  potential  customers)  related  to 
complaints — whether  formal  or 
informal — about  the  soUcitation,  and  the 
portion  of  the  marketing  plan  (including 
any  response  model)  to  which  the 
solicitation  relates. 

The  draft  rule  would  require  creditors 
to  retain  information  that  the  Board 
beUeves  they  already  retain  for  business 
and  other  reasons,  llie  Board  solicits 
comment  on  the  incremental  biuden 
associated  with  retaining  information 
beyond  the  records  creditors  already 
retain  under  the  FCRA  or  for  business 
purposes. 

The  information  required  by  the 
proposed  rule — ^the  criteria  for  selection, 
the  solicitation,  correspondence,  and 
the  marketing  plan  to  which  the 
soUcitation  relates — should  allow  for  an 
effective  review  and  analysis  of 
creditors'  possible  use  of  prohibited 
bases  in  preapproved  credit 
soUcitations.  For  entities  that  are 
regularly  examined,  the  Board  believes 
that  the  most  effective  way  to  review 
and  evaluate  creditor  practices  would  be 
through  the  use  of  the  examination 
process. 

Section  202.5 — Rules  Concerning 
Taking  of  Applications 

Section  202.5  of  the  regulation  would 
be  revised. 

Because  the  ECOA  makes  it  unlawful 
for  creditors  to  consider  any  of  the 
prohibited  bases  of  discrimination  in  a 
credit  transaction,  Regulation  B 
generally  has  prohibited  creditors  from 
inquiring  about,  or  noting,  those 
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applicant  characteristics  in  any  aspect 
of  a  credit  transaction.  This  general 
prohibition  was  intended  to  discourage 
discrimination,  based  on  the  premise 
that  if  creditors  cannot  inquire  about  or 
note  such  information,  they  are  less 
likely  to  unlavrfully  consider  the 
information.  For  home  mortgage  lending 
.(given  frequent  allegations  and  concerns 
wout  unlawful  discrimination)  the 
regulation  has  required  creditors,  since 
1977,  to  note  the  applicant's  national 
origin  or  race,  marital  status,  sex,  and 
age  in  applications  for  home  purdiase 
loans,  so  that  enforcement  agencies  can 
better  monitor  home  mortgage  lenders' 
compliance  writh  the  ECOA.  The  Home 
Mortgage  Disclosure  Act,  12  U.S.C.  2801 
et  seq.  (implemented  by  Regulation  C), 
imposed  a  similar  data  collection 
requirement  in  1989  that  applies  to 
mortgage  loans  more  broa<Uy, 
encompassing  home  improvement  loans 
in  addition  to  home  purchase  loans. 

In  1995,  the  Board  proposed  to 
remove  the  prohibition  against  noting 
an  applicant's  race,  color,  religion, 
national  origin,  and  sex  for  nonmortgage 
credit  products.  The  proposed  revision 
Mras  published  at  the  time  the  banking 
agencies  were  revising  regulations  that 
implement  the  Community 
Reinvestment  Act:  the  proposal 
responded  to  concerns  about  whether 
creditors  were  miseting  the  needs  of 
their  communities,  particularly  for 
small  business  and  small  farm  lending. 
The  majority  of  the  comments  received 
on  the  1995  proposal  opposed  removal 
of  the  prohibition,  generally  expressing 
concnn  that  voluntary  data  notation 
would  lead  to  mandatory  data  coUection 
and  result  in  substantially  increased 
costs  and  burden.  In  addition,  many 
commenters  raised  concerns  about  the 
quality  of  the  data  that  would  be 
obtained,  given  that  suppljring 
information  would  be  voluntary  and  not 
all  applicants  would  choose  to  provide 
it.  Commenters  who  supported  removal 
of  the  prohibition  believed  that  the  data 
would  allow  creditors  to  better  identify 
underserved  groups  and  design 
programs  to  addr^  unmet  credit  needs; 
they  also  believed  that  it  would  provide 
useful  data  for  evaluating  creditors' 
compliance  with  iaii  lending  laws.  After 
extensive  deliberation,  the  Board 
withdrew  the  proposal  in  December 
1996,  and  stated  diat,  given  the  political 
sensitivity  of  the  issues  involved,  the 
mattn  was  better  left  to  the  Congress. 

The  Board's  1998  Advance  Notice 
solicited  comment  on  whether  the 
Board  should  again  consider  removing 
the  prohibition  for  nonmortgage  credit 
products,  in  its  review  of  Regulation  B. 
The  Advance  Notice  raised  the  issue  in 
response  to  concerns  that  continue  to  be 


expressed  by  the  Department  of  Justice 
and  some  jof  the  federal  financial 
enforcement  agencies,  pointing  to 
anecdotal  evidence  of  discrimination  in 
connection  with  small  business  and 
other  types  of  credit.  These  agencies 
believe  that  the  ability  to  obtain  and 
analyze  data  about  race  and  ethnicity 
(such  as  creditors  might  collect  on  a 
voluntary  basis)  would  aid  fait  lending 
enforcement.  In  addition,  some  creditors 
continue  to  express  interest  in  being 
able  to  note — on  a  voluntary  basis — 
information  about  the  ethnicity,  sex, 
and  race  of  their  applicants  and 
borrowers  to  evaluate  compliance  with 
fair  lending  laws,  as  well  as  for 
marketing  and  outreach  initiatives. 
Small-business  owners  and  community 
groups  also  continue  to  strongly  support 
data  notation,  particularly  for  small 
business  lending. 

More  than  300  commenters  addressed 
the  issue  in  response  to  the  Advance 
Notice.  Many  commenters — primarily 
banks  and  banking  trade  associations — 
urged  the  Board  not  to  remove  the 
prohibition.  These  conunenters  believed 
that,  if  the  prohibition  were  to  be 
removed,  examiners  and  others  would 
pressure  depository  institutions  to 
collect  data.  They  feared  that  a 
requirement  to  collect  data  would  soon 
follow,  which  would  impose  a 
substantial  burden  on  institutions. 
These  commenters  expressed  concern 
that  creditors  that  obtained  data  about 
race,  ethnicity,  and  other  applicant 
characteristics  would  be  subjected  to 
greater  scrutiny  by  enforcement 
agencies.  They  also  stated  that  data 
notation  is  intrusive  of  consumers' 
privacy,  and  would  encoiuage  a 
perception  of  creditors'  using  the  data  to 
discriminate.  Some  commenters  stated 
that  data  noted  on  a  voluntary  basis 
would  be  unreliable  and  that  the  lack  of 
standards  for  notation  could  render  the 
quality  of  data  questionable.  (In  some 
cases,  commenters  used  this  criticism  to 
argue  against  lifting  the  prohibition;  in 
other  cases,  they  used  it  to  argue  for 
mandatory  data  collection.)  Commenters 
also  suggested  that  the  current  rule 
effectively  discourages  discrimination 
because  loan  officers  often  do  not  have 
access  to  information  that  would  enable 
them  to  discriminate  on  a  prohibited 
basis. 

Many  other  commenters — including 
most  of  the  federal  financial 
enforcement  agencies,  the  Department 
of  Justice,  the  Department  of  Housing 
and  Urban  Development,  small 
businesses  and  their  trade  associations, 
consumer  advocates,  community 
organizations,  and  some  banks — favored 
removing  the  prohibition.  A  number  of 
commenters  favored  removing  it  for  all 


nonmortgage  credit  products,  but  most 
of  those  who  favored  lifting  the  ban 
were  focused  on  smaU  business  lending. 
Some  of  these  commenters  believed  that 
the  most  effective  way  to  monitor  and 
enforce  fair  lending  compliance  on 
small  business  loans  is  with  mandatory 
collection,  although  they  see  voluntary 
notation  for  such  loans  as  an  important 
first  step.  They  said  that  allowing  data 
notation  would  enable  creditors  and 
government  agencies  to  monitor  for 
possible  discriminatory  practices,  and 
might  enable  creditors  to  better  target 
underserved  markets  for  small  business 
or  other  lending.  Some  commenters 
suggested  that,  in  the  case  of  home 
mortgage  lending,  the  mandatory 
collection  and  disclosure  of  data  have 
increased  access  to  those  products  for 
low-income  and  minority  consumers. 

The  Board  proposes  to  remove  the 
prohibition  against  noting  information 
about  an  appUcant's  race,  color, 
religion,  national  origin,  and  sex  for  all 
credit  products.  Consideration  of  such 
information  in  evaluating 
creditworthiness,  except  as  permitted  by 
law.  would  continue  to  be  prohibited  by 
the  ECOA  and  Regulation  B.  The  Board 
recognizes  that  removing  the 
prohibition  woidd  allow  loan  officers  to 
have  access  to  information  on  applicant 
characteristics  that  might  not  otherwise 
be  available  and.  thus,  could  provide 
the  opportimity  for  unlawful 
discrimination.  Also,  the  Board 
recognizes  that  the  usefulness  of  the 
data  for  fair  lending  enforcement 
piuposes  would  depend  on  whether 
creditors  implement  standards  for 
uniform  collection  of  the  data — such  as 
by  product,  for  all  applicants,  for  all 
borrowers,  etc.  On  balance,  however, 
removing  the  prohibition  for  all 
nonmortgage  credit  may  allow  issues  of 
credit  discrimination  to  be  better 
addressed.  Because  notation  would  be 
on  a  voluntary  basis,  creditors  could 
target  those  products  where  particular 
concern  exists  about  potential 
discrimination.  "^ 

The  proposed  rule  provides  that 
applicants  may  not  be  required  to 
provide  information  about  their  race, 
color,  religion,  national  origin,  or  sex.  It 
also  requires  creditors  who  request 
information  on  applicant  characteristics 
to  disclose — at  the  time  they  request  the 
information —  that  providiiig  it  is 
optional,  and  that  the  creditor  will  not 
take  the  information  (or  the  applicant's 
decision  not  to  provide  the  ii^ormation) 
into  accoimt  in  any  aspect  of  the  credit 
transaction.  (See  proposed  §  202.5(a)(4).) 
(A  proposed  model  notice  is  included  in 
Appendix  C.)  The  Board  seeks  comment 
on  this  approach. 


A 
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i  Section  202.5(a)  would  be  moved  to 
§  2J02.4.  Sections  202.5{bHd)  would  be 
redesignated  as  §§  202.5(a)--(c),  and  the 
niles  in  those  sections  barring 

irmation  requests  about  sex,  race, 
lor,  religion  and  national  origin 
iuld  be  removed.  The  proposed 
loval  does  not  extend  to  substantive 
jes  relating  to  marital  status  that 
sctuate  the  antidiscrimination 
iivisions  of  the  Act.  Some  technical 
its  would  be  made  to  newly- 
^^ignated  §§  202.5(a)(1),  (a)(2),  and 
|[3),  and  to  newly-designated 
202.5(b)(2)  and  (b)(3).  Part  of  existing 
)2.5(d)(5)  concerning  inquiries  about 
lanent  residency  and  immigration 
I  would  be  moved  to  newly- 
kignated  §  202.5(c)(5).  Also,  §  202.5(e) 
^uld  be  moved  to  §  202.4  to  facilitate 
ipliance  with  the  regulation. 

ion  202.5a — Rules  on  Providing 
jraisal  Reports 

Uo  revisions  are  proposed  in  this 
section. 

S(  <i  :tion  202.6— Rules  Concerning 
E\niluation  of  Applications 

Kevisions  are  proposed  in  §  202.6(b). 

6(1)  Specific  Rules  Concerning  Use  of 
hJQjrmation 


|$ection  202.6(b)(8)  would  be  added  to 
ify  that  a  creditor  may  not  evaluate 
miarried  and  unmarried  applicants  by 
dijoerent  standards.  The  Board  believes 
thiat  this  guidance —  ciurently  in  the 
jfimentary — is  more  appropriately 
ced  in  the  regulation. 

(9) 

lA  new  paragraph  202.6(b)(g)  would  be 
at^ded  to  make  clear  that  a  creditor  may 
n<^t  consider  race,  color,  religion, 
national  origin,  or  sex  to  determine  an 
applicant's  creditworthiness,  except  as 
p^fmitted  by  law;  nor  may  the  creditor 
cdi^ider  the  applicant's  decision  not  to 

fvide  the  information. 

ion  202.7— Rules  Concerning 
snsions  of  Credit 

Revisions  are  proposed  in 
§^02.7(d)(l). 

I  Signature  of  Spouse  or  Other 
son 

Jection  202.7(d)(1)  would  be  revised 
I  <tlarify  the  rule  concerning  joint 
applications  for  credit.  Regulation  B 
does  not  require  written  applications  for 
business  credit.  Often,  requests  are 
m^de  orally  or  without  a  formal  written 
apl]  ilication.  In  such  cases,  a  creditor 
lufi  ally  requests  that  the  applicant 
su  t  mit  a  financial  statement  for 
ev  i  luation.  As  a  general  rule.  Regulation 


B  prohibits  creditors  firom  requiring  the 
signature  of  a  person  other  than  the 
applicant  on  any  credit  instrument  if  the 
applicant  is  individually  creditworthy. 
Where  the  financial  statement  submitted 
by  the  applicant  lists  jointly  held 
property  and  is  signed  by  both  property 
owners  (attesting  to  the  accuracy  of  the 
data),  some  creditors  are  treating  the 
financial  statement  as  an  indication  that 
the  owners  are  making  a  joint 
application  for  credit.  In  those  cases, 
both  owners  often  are  being  required  to 
sign  the  promissory  note— even  where 
the  request  for  credit  has  been  made 
only  by  the  property  owner  engaged  in 
operating  the  business.  The  Board 
believes  that  a  joint  property  owner's 
signatiu-e  on  a  financial  statement  (to 
attest  to  the  acciuacy  of  information) 
alone  does  not  represent  definitive 
evidence  of  a  joint  application. 

In  the  Advance  Notice  of  Proposed 
Rulemaking,  the  Board  asked  whether 
additional  guidance  should  clarify  the 
mechanisms  through  which  an 
application  for  joint  credit  can  be 
evidenced.  Although  some  commenters 
stated  that  a  written  application  is  the 
best  mechanism  to  establish  an 
application  for  joint  credit,  other 
commenters  believed  the  Board  shoidd 
provide  additional  guidance  on  the 
issue. 

The  Board  does  not  propose  to  require 
written  applications  for  business  credit. 
Section  202.7(d)(l],  however,  would  be 
revised  to  clarify  that  the  submission  of 
joint  financial  information  or  other 
evidence  of  jointly  held  assets  does  not 
of  itself  constitute  an  application  for 
joint  credit.  The  rule  would  apply  to 
both  consumer  and  business  credit.  In 
addition,  the  official  staff  commentary 
would  be  amended  to  suggest  ways  in 
which  a  creditor  may  obtain  a  clear 
indication  of  a  joint  application.  (See 
proposed  comment  7(d)(l)-3.) 

Section  202.8 — Special-Purpose  Credit 
Programs 

Technical  revisions  are  proposed  in 
§  202.8(a)(3). 

8(a)  Standards  for  Programs 

Section  202.8(a)(3)  of  the  regiUation, 
which  addresses  special-piupose  credit 
programs  offered  by  for-profit 
organizations,  would  be  revised.  The 
Board  believes  that  paragraphs  (a)(3)(i) 
and  (ii)  set  forth  the  criteria;  the  phrase 
regarding  "special  social  needs"  woidd 
be  deleted  to  eliminate  confusion. 

Section  202.9— Notifications 

Revisions  are  proposed  in 
§§  202.9(a)(3)  and  202.9(b)(2). 


9(a)  Notification  of  Action  Taken,  ECOA 
Notice,  and  Statement  of  Specific 
Reasons 

9(a)(3)  Notification  to  Business  Credit 
Applicants 

The  regulation  provides  for 
exceptions  from  certain  notification  and 
record  retention  requirements  for 
business  credit  if  the  business  had  gross 
revenues  in  excess  of  $1  million  in  its 
preceding  fiscal  year,  or  if  the  business 
requested  an  extension  of  trade  credit, 
credit  incident  to  a  factoring  agreement, 
or  other  similar  types  of  business  credit 
The  Board  is  required  periodically  to 
review  the  exceptions  to  determine 
whether  they  should  be  retained.  The 
Act  provides  that  the  Board  may  extend 
an  exception  if  the  Board  determines, 
after  making  an  express  finding,  "that 
the  application  of  [the  Act]  or  any 
provision  of  [the  Act]  of  such 
transaction  would  not  contribute 
substantially  to  effecting  the  purposes  of 
[the  Actl."  (See  15  U.S.C.  1691b.) 

The  Advance  Notice  of  Proposed 
Rulemaking  requested  comment  on 
whether  the  limited  exceptions  are  still 
appropriate.  Some  commenters  stated 
that  the  exceptions  should  be 
eliminated;  they  believe  business 
applicants,  like  consumer  applicants, 
need  adverse  action  notices  to  ensure 
that  they  have  been  treated  fairly  and 
not  denied  credit  on  a  prohibited  basis. 
Most  commenters,  however,  favored 
retaining  the  current  exceptions.  These 
commenters  stated  that  business 
applicants  tend  to  be  more  sophisticated 
than  consimier  applicants  and, 
therefore,  generally  do  not  need  the 
same  protections  as  consumers.  Some 
commenters  suggested  changing  the  test 
for  when  the  exceptions  apply;  some 
commenters  suggested  lowering  the  $1 
million  threshold.  Others  suggested 
using  the  amoimt  of  the  credit  request 
rather  than  the  size  of  the  business. 

The  Board  believes  that  applying  the 
rules  in  full  or  changing  the  current  test, 
which  is  based  on  a  $1  million  gross 
revenue  threshold,  would  not  contribute 
substantially  to  effectuating  the 
purposes  of  the  ECOA.  Accordingly,  the 
Board  believes  the  exceptions  based  on 
the  cmrent  threshold  are  still 
appropriate  and  should  be  extended, 
llie  $1  million  threshold  is  consistent 
with  the  legislative  history  oi  the 
Women's  Business  Ownership  Act  of 
1988  (Pub.  L.  No.  lOQ-533,  102  Stat. 
2692),  which  amended  the  ECOA.  That 
history  suggests  that  the  amendments 
were  intended  primarily  to  apply  to 
smdl  businesses.  When  the  rule  was 
adopted  in  1989,  86  percent  of  all 
businesses  had  gross  revenues  of  $1 
million  or  less  a  year.  Retaining  the  Si 
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miUion  threshold  would  provide  nearly 
the  same  percentage  of  all  businesses 
(cunently  85  percent)  with  the 
additional  protections.  In  addition,  the 
Board  believes  that  a  gross  revenue  test 
is  easier  for  creditors  to  administer  than 
other  suggested  tests,  such  as  basing  the 
exceptions  on  the  sophistication  of  the 
applicant 

Section  202.9(a)(3)(ii)  would  be 
revised  to  require  that  creditors 
disclose,  to  businesses  with  gross 
revenues  in  excess  of  $1  million  in  the 
preceding  fiscal  year,  the  right  to  a 
written  statement  of  reasons  for  adverse 
action.  Currently,  creditors  must 
provide  a  written  statement  of  reasons 
for  advMse  action  if  the  applicant 
requests  the  statement  within  60  days  of 
being  notified  of  adverse  action. 
Requiring  disclosure  of  the  right  should 
not  significantly  increase  biutlen  for 
creditors,  and  will  benefit  applicants 
who  may  not  be  aware  of  their  right  to 
the  written  statement  of  reasons. 

9(b)  Form  of  ECOA  Notice  and 
Statement  of  Specific  Reasons 

9(b)(2)  Statemmit  of  Specific  Reasons 

Section  202.9(b)(2)  would  be  revised 
to  clarify  that  whether  a  creditor's 
denial  of  credit  is  based  on  the 
creditworthiness  of  the  applicant,  a  joint 
applicant,  or  guarantor,  the  reasons  for 
adverse  action  must  be  specific.  For 
example,  a  general  statement  that  "the 
joint  applicant  did  not  meet  the 
creditor's  standards  of 
creditworthiness"  is  insufficient. 

Section  202.10— Furnishing  of  Credit 
Information  *• 

No  revisions  are  proposed  in  this 
section. 

Section  202.11— Relation  to  State  Law 

Technical  revisions  would  be  made  in 
this  section. 

Section  202.12— Record  Retention 

Revisions  are  proposed  in  §  202.12(b). 
Proposed  §  202.12(b)(7)  provides  the 
record  retention  requirements  for 
preq>proved  credit  solicitations.  (See 
detailed  discussion  in  §  202.4.) 

12(b)  Preservation  of  Records 

Section  703(a)(4)  of  the  Act  requires 
oeditcHS  to  retain  records  or  other  data 
related  to  business  loans  "as  may  be 
necessary"  to  evidence  compliance  with 
the  Act.  These  records  must  be  retained 
no  less  than  one  year,  unless  otherwise 
excepted.  Cunently,  §  202.12(b)  requires 
creditors  to  retain  credit  applications 
and  other  records  for  12  months  for 
business  credit.  Under  the  proposal,  a 
25-month  record  retention  period  would 
apply  to  credit  applications  involving 


businesses  with  gross  revenues  of  $1 
million  or  less:  the  rule  would  remain 
unchanged  for  credit  applications 
involving  other  businesses. 

The  Board  believes  that  increasing  the 
record  retention  period  would  assist  the 
federal  financial  regulatory  agencies,  in 
particular,  in  monitoring  and  enforcing 
compliance  with  the  Act,  given  the 
relatively  low  volume  of  business  loans 
on  a  yearly  basis  for  some  institutions, 
and  given  the  agencies'  reduction  of 
examination  fiequency  (fiom  18  to  24 
months,  and  in  some  instances  to  36 
months).  Sections  202.12(b)(1).  (2).  (3), 
and  (4)  would  be  revised  accordingly.  In 
1989,  the  Board  proposed  to  establish  a 
25-month  record  retention  period. 
Creditors  expressed  concern  about  the 
space  required  to  store^  documents  and 
the  costs  associated  Mrith  longer  storage, 
and  the  Board  adopted  the  12-month 
record  retention  period.  The  Board 
believes  these  concerns  may  no  longer 
be  compelling  given  technological 
advances  and  the  use  of  electronic 
storage.  The  Board  seeks  specific 
comment  on  the  potential  burden 
associated  with  retaining  information 
for  the  additional  period. 

12(b)(7)  Preapplication  Marketing 
Information 

A  new  paragraph  202.12(b)(7)  would 
be  added  to  the  regulation  to  include  the 
record  retention  requirements  for 
certain  preapplication  marketing 
information. 

Section  202.13 — Information  for 
Monitoring  Purposes 

No  revisions  are  proposed  in  this 
section. 

Section  202.14 — Enforcement,  Penalties 
and  Uabilities 

Revisions  are  proposed  in  §  202.14(c). 
Technical  revisions  would  be  made  in 
§  202.14(b). 

14(c)  Failure  of  Compliance 

Section  202.14(c)  woidd  be  revised  to 
reflect  the  Board's  proposal  to  remove 
the  prohibition  in  Regulation  B  against 
the  collection  of  certain  information. 

Section  202.15— Incentives  for  Self- 
Testing  and  Self-Cmrection 

Minor  revisions  are  proposed  in 
§  202.15(d)(1). 

15(dKl)  Scope  of  Privilege 

Section  202.15(d)(l)(ii)  would  be 
revised,  consistent  with  proposed 
changes  to  §§  202.4  and  202.5(a). 


Appendix  A  to  Part  202— Federal 
Enforcement  Agencies 

Revisions  are  proposed  in  Appendix 
A  to  reflect  changes  in  the  names  and 
addresses  of  some  agencies. 

Appendix  B  to  Part  202— Model 
Application  Forms 

Appendix  B  would  be  revised  to 
reflect  proposed  revisions  to  §  202.5. 
Technical  revisions  would  also  be  made 
for  clarity. 

The  "Residential  loan  application" 
model  form  would'be  replaced  with  an 
updated  "Uniform  residential  loan 
application"  form  (FHLMC  65/FNMA 
1003).  The  Board  solicits  specific 
comment  on  whether  revisions  should 
be  made  to  the  other  model  application 
forms. 

Appendix  C — Sample  Notification 
Forms 

Appendix  C  would  be  revised  to 
reflect  proposed  revisions  to  §  202.5.  A 
new  model  form  C-10  would  be  added 
to  provide  the  disclosure  requirements 
for  creditors  who  request  information 
voluntarily  on  applicant  characteristics. 
Also,  the  Board  solicits  specific 
comment  on  whether  revisions  should 
be  made  to  the  existing  sample 
notification  forms. 

IV.  Discussion  of  Proposed  Revisions  to 
the  Official  Staff  Commentary 

The  following  discussion  covers  the 
proposed  revisions  to  the  official  staff 
commentary  section-by-section.  Such 
revisions  include  clarifying:  the 
definition  of  adverse  action  (§  202.2(c)); 
the  definition  of  application  in  regard  to 
certain  preapprovals  (§  202.2(f));  the 
disclosure  requirement  if  a  creditor  asks 
for  applicant  characteristics  (§  202.5(a)); 
and  the  nonapplicability  of  the  self- 
testing  privilege  to  information 
requested  voluntarily  about  applicant 
characteristics  (§  202.15(b)). 

Section  202.1 — Authority,  Scope,  and 
Purpose 

No  revisions  are  proposed  in  this 
section  of  the  commentary. 

Section  202.2— Definitions 

Revisions  are  proposed  in  comments 
to  §§  202.2(c)(1)  and  (c)(2),  202.2(f). 
202.20).  and  202.2(z). 

2(c)  Adverse  Action 

2(c)(1) 

Counteroffers  in  coimection  with 
credit  solicitations — Proposed  comment 
2(c)(l)(i)-2  addresses  credit 
solicitations.  The  comment  would 
clarify  that  where  a  consumer  who 
receives  a  solicitation  requests  a  specific: 
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aflount  of  credit  and  the  creditor  offers 
di&iBrent  amount,  the  creditor's  action 
constitutes  a  counteroffer. 

Adverse  action  on  a  class  of 
at  :tounts — ^Proposed  conunent 
2la)(l)(ii)-l  would  clarify  the  terms 
"$1ibstantially  all"  and  "class  of 
accounts."  Existing  comments 
2((t)(l)(ii)-l  and  -2  would  be 
umbered. 


Kpress  agreement — Proposed 
lent  2{c){2)(i)-l  would  clarify 
^en  an  adverse  action  notice  is 
Quired  for  a  change  in  the  terms  of  an 
iimt.  This  comment  solely  addresses 
ien  a  creditor  is  required  to  provide 
an  adverse  action  notice;  it  does  not 
a^ct  a  creditor's  ability  to  change  the 
teftas  imder  its  agreement  with  the 
c6fisumer. 

I  Current  delinquency  or  default — An 
adverse  action  notice  is  not  required  if 
a  c^ditor  takes  action  on  an  accoimt 
d  lb  to  a  current  delinquency  or  default 
oujthat  account.  Comment  2(c)(2)(ii}-2 
would  be  revised,  and  an  example 
would  be  added,  to  clarify  this 
Interpretation. 
\ctivity  on  a  different  account — 
^posed  comment  2(c)(2)(ii)-3  would 
that  an  adverse  action  notice  is 
Quired  if  a  creditor  treats  an  account 
ielinquent  or  in  default  due  to 
ivity  on  another  accoimt.  This 
lent  solely  addresses  when  a 
itor  is  required  to  provide  an 
irerse  action  notice;  it  does  not 
3SS  what  activity  constitutes  a 
iquency  or  default  under  the 
sment  between  the  parties. 

2(|^  Application 

nquiries  about  or  applications  for 
iit 

.  the  Advance  Notice,  the  Board 
^dted  comment  on  whether  it  should 
^vide  additional  guidance  to  further 
the  current  distinction  between 
inquiry  about  credit  and  an 
ai^plication  for  credit.  Specifically,  the 
Bbtird  asked  whether  it  should  devise  a 
dffierent  test  for  determining  when  a 
d^ijcussion  becomes  an  application  and, 
.  what  should  be  the  test, 
le  ECOA  requires  creditors  to 
ivide  notice  of  action  taken  within 

,  time  frames  following  the 
liter's  receipt  of  a  completed 
ab^lication.  Regulation  B  defines  an 
application  as  "an  oral  or  written 
rejouest  for  an  extension  of  credit  that  is 
mt|de  in  accordance  with  procedures 
est  iblished  by  the  creditor  for  the  type 
.  of  I  xedit  requested."  This  enables  the 
ci  a  ditor  to  establish  as  formal  or 
injf  jrmal  a  process  as  it  wishes. 


The  official  staff  commentary,  through 
examples,  encourages  creditors  to 
provide  consumers  with  information 
that  will  assist  them  in  the  credit 
shopping  process.  The  flexibility 
provided  allows  creditors  to  give 
information  without  entering  into  a 
formal  application  process,  and  thus  to 
avoid  triggering  the  notice  and 
recordkeeping  rules.  To  deter  creditors 
from  discouraging  prospective 
applicants  on  a  prohibited  basis, 
however,  the  rule  deems  a  creditor's 
negative  response  to  an  inquiry  to 
represent  the  denial  of  an  application 
for  credit.  That  is,  a  credit  inquiry  can 
be  deemed  an  application  if,  in  giving 
credit  information  to  a  potential 
applicant,  the  creditor  evaluates 
information  about  the  individual, 
decides  that  the  indi\idual  does  not 
meet  the  creditor's  criteria  for 
creditworthiness,  and  informs  the 
individual  accordingly.  In  that  case,  an 
adverse  action  notice  is  required  and 
records  are  retained. 

Many  industry  commenters  expressed 
concern  that  the  current  test  is  difficult 
to  apply  because  when  a  creditor  has 
"declined"  a  request  is  not  always  clear. 
According  to  these  commenters,  it  is 
often  imclear  when  a  creditor's 
discussion  of  negative  factors,  such  as  a  . 
person's  poor  payment  history  on  loans, 
triggers  an  adverse  action  notice.  Some 
commenters  noted  that,  due  to  this  lack 
of  clarity,  they  often  provide  an  adverse 
action  notice  to  consumers  to  whom 
they  give  negative  information — a 
procedure  they  view  as  burdensome  and 
not  necessarily  helpful  to  many 
consumers.  They  believe  the  notice  may 
discoiuage  some  consumers  from  later 
appljring  for  credit,  especially  if  those 
consumers  initially  were  only  seeking 
information. 

Other  commenters  supported  the 
ciurent  test;  they  believe  that  the  test 
provides  the  flexibihty  they  need.  These 
commenters  expressed  reservations 
about  changing  a  rule  that  creditors  are 
already  familiar  with.  They  also 
expressed  concern  that  a  change  in  the 
rule  could  require  creditors  to  change 
the  way  they  conduct  business.  Some 
commenters,  including  industry  and 
consumer  representatives,  stated  that 
adverse  action  notices  should  be  given 
whenever  consumers  are  informed  that 
they  are  ineligible  or  lack  the 
qwdifications  for  credit,  regardless  of 
the  stage  in  the  credit  process. 

In  response  to  commenters'  concerns 
about  when  an  adverse  action  notice  is 
required,  the  Board  considered  whether 
a  different  test  is  appropriate.  The  Board 
focused  on  creditors'  use  of  new 
delivery  chaimels  for  loan  products  and 
information  (such  as  the  Internet),  and 


growth  in  credit  counseling  and 
prequalification  programs.  Many  of 
these  developments  result  in  consiuners 
asking  for  and  receiving  information 
about  credit  products — and  about  their 
own  creditworthiness — prior  to 
submitting  an  application  for  credit. 

The  Board  solicited  comment  on  a 
number  of  issues  concerning  the 
definition  of  "application."  The  Board 
asked  whether  a  "bright-line"  test 
would  best  distinguish  between  an 
inquiry  and  an  application  (for  example, 
whether  obtaining  a  credit  report  should 
always  trigger  an  application).  Some 
commenters  believed  that  such  a  test 
could  eliminate  confusion  and 
inconsistent  treatment  among  lenders. 
Others  opposed  a  bright-line  test,  stating 
that  any  proposed  test  needs  to  have 
sufficient  flexibility  to  accommodate 
evolving  approaches  to  lending  (such  as 
prequalification  requests)  and 
homeownership  and  small  business 
loan  coimseling.  Commenters  noted  that 
given  rapid  changes  in  lending  practices 
and  technology,  today's  bright-line  test 
might  not  be  appropriate  in  the  future. 

'The  Board  also  asked  whether  it 
would  be  desirable  or  possible  to  apply 
the  current  notification  rules  to 
homeownership  counseling  programs 
that  engage  in  credit  evaluations;  often, 
a  credit  report  is  obtained  to  determine 
the  consumer's  financial  cinnunstances 
and  to  assist  in  an  ongoing  counseling 
process.  Most  commenters  did  not 
believe  the  current  rules  should  be 
applied  to  such  programs.  They 
generally  supported  a  rule  that  would 
encoiuage  coimseling  without  imposing 
burdensome  notification  requirements. 

Finally,  the  Board  solicitcKi  comment 
on  whether  the  issue  of  distinguishing 
an  inquiry  from  an  application  also 
arises  in  nonmortgage  credit,  such  as 
credit  card,  automobile,  and  small 
business  lending.  Most  commenters 
believed  the  issues  were  similar,  and 
that  there  was  nothing  luiique  about 
noiunortgage  credit  that  requires  a 
different  test;  they  generally  believed 
that,  for  piuposes  of  consistency,  all 
credit  should  be  subject  to  the  same  test. 

Given  changes  in  technology,  and 
creditors'  use  of  varying  procedures  and 
mechanisms  to  deliver  their  credit 
products,  on  balance  the  Board  believes 
that  retaining  the  flexibility  of  the 
current  test  is  appropriate.  Comment 
2(f)-3  would  clarify  that 
prequalifications  are  subject  to  the  test 
currently  applicable  to  inquiries.  Under 
that  test,  a  creditor  provides  an  adverse 
action  notice  if  the  creditor 
communicates  a  denial.  Proposed 
comment  2(f)-5  gives  {m  example  of 
preapprovals  that  are  treated  as 
applications,  in  keeping  with  the 
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proposed  addition  to  §  202.2(f)  of  the 
regulation.  Existing  comment  2(f)-5 
would  be  redesignated. 

20)  Creditor 

The  ECOA  and  Regulation  B  prohibit 
a  creditor  from  discriminating  against 
an  applicant  on  a  prohibited  basis 
regarding  any  aspect  of  a  credit 
transaction.  The  ECOA's  definition  of 
creditor  includes  anyone  who  "regularly 
extends"  or  "regularly  arranges  for"  the 
extension  of  credit,  as  well  as  any 
assignee  of  an  original  creditor  who 
"participates  in  the  decision"  to  extend 
credit  Regulation  B  combines  these 
concepts  and  defines  a  creditor  as  a 
person  who,  in  the  ordinary  course  of 
business,  regularly  participates  in  the 
decision  of  whether  or  not  to  extend 
credit,  including  perauns  such  as  a 
potential  purchaser  of  an  obligation  who 
influences  the  creditor's  decision. 
Brokers  or  othns  who  regularly  refer 
applicants  to  creditors  (or  who  select  or 
offer  to  select  creditors  to  whom 
applications  can  be  made)  are  creditors 
for  purposes  of  §§  202.4  and  202.5(a) 
(the  prohibitions  against  discrimination 
and  discouragement)  which  are 
§§  202.4(a)  and  (b),  respectively,  imder 
the  proposed  rule.  Regulation  B  also 
provides  that  a  person  (who  may 
otherwise  be  a  creditor)  is  not  a 
"creditor"  with  respect  to  a  violation  of 
the  ECOA  or  the  regulation  committed 
by  another  creditor  imless  the  creditor 
"knew  or  had  reasonable  notice  of  the 
act,  practice,  or  policy  that  constituted 
the  violation  before  becoming  involved 
in  the  credit  transaction. 

In  the  Advance  Notice  of  Proposed 
Rulemaking,  the  Board  requested 
comment  on  the  definition  of  the  term 
"creditor."  The  Board  noted  that 
creditors"  distribution  systems  for 
lending  services  and  products  have 
expanded  over  the  years,  and  that 
creditors  have  increasingly  asked  for 
guidance  about  how  the  term  applies 
when  a  lender  acts  in  conjimction  with 
other  creditors  and  discrimination 
occurs.  Specifically,  the  Board  solicited 
comment  on  whether  it  is  feasible  for 
the  regulation  to  provide  more  specific 
guidance  given  that  most  issues  will 
depend  on  the  facts  of  a  particular  case. 
A  slight  majority  of  commenterS  asked 
the  Board  to  provide  more  specific 
guidance.  Some  of  these  commenters 
requested  that  the  Board  provide  a 
clearer  description  of  the  conduct  that 
triggers  liability.  Other  commenters 
requested  that  the  Board  expressly  state 
the  types  of  persons  that  are  considered 
to  be  creditors  under  the  regulation. 
Some  commenters  opposed  more 
specific  guidance  on  the  belief  that 


whether  the  definition  applies  must  be 
determined  on  a  case-by-case  basis. 

The  Board  also  solicited  comment  on 
whether  the  current  test — which  relies 
on  whether  a  person  knew  or  had 
reasonable  notice  of  an  act  of 
discrimination — should  be  modified. 
Some  commenters  believed  that  the  test 
should  be  modified  to  clarify  that  a 
creditor  is  not  responsible  for  the  acts  of 
another  creditor  where  the  creditor  does 
not  have  control  over  the  other 
creditor's  activities.  Some  commenters 
stated  that  the  Board  should  change  the 
teist  to  "actual"  notice.  Other 
commenters  were  concerned  that  the 
Board  may  change  the  test  to  impose  a 
stricter  standard;  these  commenters 
believed  that  a  stricter  standard  could 
force  creditors  to  discontinue  many 
types  of  credit  programs.  Some 
consumer  advocates  expressed  concern 
that  the  current  test  encourages 
creditors  to  pass  on  the  ultimate 
underwriting  responsibilities  to  avoid 
knowledge  of  another  creditor's 
activities.  Most  commenters  believed 
the  current  test  should  not  be  modified. 
Some  of  these  commenters  stated  that 
the  Board  should  clarify  through  the 
staff  commentary  what  constitutes 
"reasonable  notice." 

Finally,  comment  was  solicited  on 
whether  the  regulation  should  address 
under  what  circumstances  a  creditor 
must  monitor  the  pricing  or  other  credit 
terms  when  another  creditor  (for 
example,  a  loan  broker)  participates  in 
the  transactions  and  sets  the  terms. 
Some  commenters  believed  the 
regulation  should  address  monitoring  to 
explicitly  state  that  there  is  no  such 
requirement.  Some  of  these  commenters 
stated  that  creditors  would  not  have 
sufficient  information  to  evaluate 
anodier  creditor's  practices  and  policies. 
Other  commenters  stated  that 
monitoring  could  force  creditors  to 
restrict  the  third  parties  with  whom 
they  do  biisiness  based  on  the  size  and 
capability  of  their  monitoring  systems. 
Some  commenters  believed  that  the 
regulation  should  explicitly  state  that 
there  is  a  monitoring  requirement 
implicit  in  the  "reasonable  notice"  test. 
A  slight  majority  of  conunenters 
opposed  the  regulation's  addressing 
whether  a  creditor  must  monitor  the 
acts  of  other  creditors. 

The  Board  considered  whether,  given 
the  wide  variety  of  ways  that  creditors 
conduct  business  involving  more  than 
one  creditor,  a  new  test  could  provide 
clearer  guidance.  While  the  application 
of  the  current  test  is  subject  to 
interpretation,  the  Board  believes  that  it 
is  not  possible  to  specify  with 
particularity  by  regulation  the 
circumstances  under  which  a  creditor 


may — or  may  not — be  liable  for  a 
violation  committed  by  another  creditor. 
Accordingly,  Regulation  B  retains  the 
"reasonable  notice"  standard  for  when  a 
creditor  may  be  responsible  for  the 
discriminatory  acts  of  other  creditors. 

The  Board  believes  that,  depending 
on  the  circumstances,  the  "reasonable 
notice"  standard  may  carry  with  it  the 
need  for  a  creditor  to  exercise  some 
degree  of  diligence  with  respect  to  third- 
parties'  involvement  in  credit 
transactions,  such  as  brokers  or  the 
originators  of  loans.  The  Board  also 
believes,  however,  that  it  is  not  feasible 
to  specify  by  regulatory  interpretation 
the  degree  of  care  that  a  court  of  law 
may  find  to  be  required  in  specific 
cases. 

Comment  2(l)-2  would  be  revised  to 
clarify'  the  ty-pe  of  creditors  subject  only 
to  the  general  prohibitions  against 
discrimination  and  discouragement. 

2(z)  Prohibited  Basis 

A  technical  revision  would  be  made 
to  comment  2(z)-l  for  clarity.  Comment 
2(z)-3  reflects  the  change  in  the  name 
of  the  Aid  to  Families  with  Dependent 
Children  program. 

Section  202.3 — Limited  Exceptions  for 
Ceitain  Classes  of  Transactions 

A  technical  revision  would  be  made 
to  comment  3-1  for  clarity. 

Section  202.4 — General  Rule  Prohibiting 
Discrimination 

Substantial  revisions  are  proposed  in 
comments  to  §  202.4. 

Former  comment  4(a)-l  would  be 
divided  into  two  comments  4(a)-l  and 
2.  Additional  examples  of  disparate 
treatment  would  be  included  in 
conunent  4(a)-2.  Proposed  comments 
4(b)-t  and  2  are  existing  comments 
5(a)-l  and  2,  respectively,  with  minor 
revisions.  References  to  "potential" 
applicants  in  existing  comment  5(a)-l, 
which  is  comment  4(b)-l  imder  the 
proposal,  woidd  be  changed  to 
"prospective"  applicants  with  no 
substantive  change  intended.  Proposed 
comments  4(c)-l.  2,  and  3  are  existing 
comments  5(e)-l,  2,  and  3,  respectively. 
Proposed  comment  4(d)-l  is  new  and 
woiild  clarify  the  clear  and  conspicuous 
requirement. 

Section  202.5 — Rules  Concerning 
Taking  of  Applications 

Substantial  revisions  are  proposed  in 
comments  to  §  202.5. 

Comments  5(a)-l  and  2  would  be 
moved  to  proposed  comments  4(b)-l 
and  2,  respectively,  consistent  with 
proposed  changes  to  the  regulation. 
Comments  5(b)(2>-l,  2,  and  3  would  be 
removed,  consistent  with  proposed 
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c  I  anges  to  the  regulation.  Conunents 
5qd)(l)-l  and  5{d)(2)-l.  2.  and  3  would 
b  a  redesignated.  Comments  5(e)-l,  2, 
and  3  would  be  removed  and  transferred 
to  §  202.4(c)  of  the  commentary. 

i  ( vtion  202.5a — Rules  on  Providing 
J ,  ypraisal  Reports 

No  revisions  are  proposed  in  this 
8  3  ction  of  the  commentary. 

i  <  vtion  202.6— Rules  Concerning 
f  1  'oJuation  of  Applications 

Revisions  are  proposed  in  conunents 
t)  §§  202.6(b)(1).  (b)(2).  (b)(5).  and  (b)(8). 

e{3)(l) 

Comment  6(b)(l)-l  would  be 
r  3  noved.  The  portion  of  the  comment 
r  J  iated  to  the  consideration  of  marital 
s  :<  itus  for  the  piupose  of  ascertaining  the 
c  r  sditor's  rights  and  remedies  woidd  be 
niQved  to  comment  6(b)(8)-l  in  light  of 
p  I  oposed  changes  to  the  regulation. 
O  her  portions  of  comment  6Cb){l)-l 
r^  [ated  to  evaluating  married  and 
V  limarried  applicants  by  the  same 
standards  would  be  moved  to 

02.6(b)(8)  of  the  regulation.  Comment 
i)(l)-2  would  be  renumbered. 


echnical  revisions  would  be  made  to 
ent  6(b)(2)-3  with  no  substantive 
;e  intended.  Also,  a  technical 
endment  to  comment  6(b)(2)-6 
reflects  the  change  in  the  name  of  the 
Id  to  Families  with  Dependent 
lildren  program. 

6|i)(5) 

Comments  6(b)(5)-l  and  6(b)(5)-4 
V  'Ould  be  revised  for  further  clarity  and 
tdfremove  references  to  "protected 
i]  ibome."  No  substantive  change  is 
intended. 

6|[))(8) 

rhe  Board  is  proposing  to  add  a  new 
;  ;02.6(b)(8)  to  the  regulation  to  clarify 
tikt  a  creditor  may  not  evaluate  married 
and  immarried  applicants  by  different 
st^dards.  New  comment  6(b)(8)-l 
M  9uld  be  added  to  incorporate  part  of 
tl  1^  language  from  existing  comment 

^)(1)-1  related  to  the  consideration  of 
n^arital  status  for  the  purpose  of 
appertaining  the  creditor's  rights  and 
edies. 

on  202.7— Rules  Concerning 
'ensions  of  Credit 

Revisions  are  proposed  in  comments 
t(*[§  202.7(d)(1). 

( 1)  Signature  of  Spouse  or  Other 
P^  rson 

K  new  conunent  7(d)(l)-l  would 
d  arify  that  when  an  applicant  is 


individually  creditworthy,  a  creditor 
may  not  require  the  signatiire  of  any 
person  besides  the  applicant  on  a  credit 
instrument.  Existing  comment  7(d)(l)-l 
would  be  redesignated  as  comment 
7(d)(l)-2.  Comment  7(d)(l)-3  would  be 
added  to  provide  guidance  on  how 
creditors  may  document  that  applicants 
have  requested  joint  credit 

Section  202.S— Special  Purpose  Credit 
Programs 

Minor  revisions  are  proposed  in 
comments  to  §§  202.8(a),  202.8(c).  and 
202.8(d). 

8(a)  Standards  for  Programs 

Comment  8(a)-5  would  be  revised  to 
clarify  how  creditors  can  determine  the 
need  for  a  special-purpose  credit 
program. 

8(c)  Special  Rule  Concerning  Requests 
and  Use  of  Information 

Comments  8(c)-l  and  2  would  be 
revised  to  conform  with  the  Board's 
proposal  to  remove  the  prohibition  in 
Regulation  B  against  the  collection  of 
certain  information;  no  substantive 
change  is  intended. 

8(d)  Special  Rule  in  the  Case  of 
Financial  Need 

Comment  8(d)-l  would  be  revised  to 
conform  with  the  Board's  proposal  to 
remove  the  prohibition  in  Regulation  B 
against  the  collection  of  certain 
information;  no  substantive  change  is 
intended. 

Section  202.9 — Notifications 

Revisions  are  proposed  in  comments 
to  §§  202.9.  202.9(b)(2),  and  202.9(g). 
Minor  revisions  would  be  made  to 
comment  9-5  concerning 
prequalifications.  Also,  the  discussion 
of  preapprovals  would  be  removed. 
Certain  preapprovals  are  included  in  the 
proposed  definition  of  "application"  in 
§  202.2(0  of  the  regulation. 

9(b)  Form  of  ECOA  Notice  and 
Statement  of  Specific  Reasons 

9(b)(2) 

Comment  9(b)(2)-7  would  clarify  the 
rules  on  providing  reasons  for  adverse 
action  in  a  combined  credit  scoring  and 
judgmental  system. 

9(g)  Applications  Submitted  Through  a 
Third  Party 

Comment  9(g)-l  would  be  revised  to 
clarify  the  information  that  must  be 
included  in  an  adverse  action  notice 
provided  on  behalf  of  more  than  one 
creditor,  with  minor  revisions  made  for 
clarity. 


Section  202.10— Furrushing  of  Credit 
Information 

No  revisions  are  proposed  in 
comments  to  §  202.10. 

Section  202.11— Relation  to  State  Law 

No  revisions  are  proposed  in 
comments  to  §  202.11. 

Section  202.12— Record  Retention ' 

Revisions  are  proposed  in  comments 
to  §  202.12(b).  consistent  with  a 
proposed  change  to  the  regiUation 
concerning  retention  of  certain 
preapplication  marketing  information. 

12(b)(7)  Preapplication  Marketing 
Information 

Three  new  conunents  to  proposed 
§  202.12(b)(7)  would  be  added  to  clarify 
the  record  retention  requirements  for 
certain  preapplication  marketing 
information.  [See  detailed  discussion  in 
"Part  ID.  Discussion  of  Proposed 
Revisions  to  the  Regulation"  under 
§202.4.) 

Section  202.13 — Information  for 
Monitoring  Purposes 

Revisions  are  proposed  in  comments 
to  §§202.1 3(a)  and  (b). 

1 3(a)  Information  To  Be  Requested 

Comment  13(a}-7  would  be  removed, 
consistent  with  proposed  revisions  to 
the  regulation. 

13(b)  Obtaining  of  Information 

Comment  13(b)-4  would  be  revised  to 
make  the  treatment  of  applications 
received  electronically  consistent  with 
comment  203.4(a)(7)-5  of  Regulation  C 
(Home  Mortgage  Disclosure),  12  CFR 
part  203,  for  the  piupose  of  coUecting 
monitoring  information. 

Comment  13(b)-7  would  be  deleted  to 
reflect  the  Board's  proposal  to  remove 
the  prohibition  in  Regulation  B  against 
the  collection  of  certain  information. 

Section  202.14 — Enforcement,  Penalties, 
and  Liabilities 

No  revisions  are  proposed  in 
comments  to  §  202.14. 

Section  202. 1 5 — Incentives  for  self- 
testing  and  self-correction 

Revisions  are  proposed  in  comments 
to  §  202.15(b)(3). 

15(b)(3) 

As  discussed  earlier,  the  Board 
proposes  to  remove  the  prohibition  in 
Regulation  B  against  the  notation  of 
information  about  an  applicant's  race, 
national  origin,  religion,  color,  or  sex  in 
connection  with  nonmortgage  credit 
products.  The  Board  has  received 
questions  about  whether  the  self-testing 
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provinons  of  §  202.15  would  apply  to 
the  vohmtaiy  coUection  of  this 
infonnatioii. 

A  mlf-tnt  is  defined  as  a  progFam. 
practioe,  or  study  that  is  designed  and 
used  spedficaUy  to  determine 
compliance  with  the  EOOA  and 
Regulation  B,  and  creates  data  or  factual 
infonnation  that  is  not  available  and 
cannot  be  derived  firom  loan  application 
files  m  other  records  related  to  credit 
transactions.  If  a  self-test  meets  this 
definition,  the  results  are  privileged  and 
cannot  be  obtained  by  a  government 
agency  in  any  examination  cv 
investigation,  or  by  an  agency  or  an 
^plicant  in  any  proceeding  or  civil 
acticm  alleging  a  violation  of  Regulation 
B.  The  privilege  may  be  lost  or  waived, 
howev«r,  unda  certain  circumstances. 

Creditors  that  elect  to  collect 
information  about  credit  applicants' 
race  or  ethnicity,  for  example,  will 
likely  do  so  on  the  application  form  or 
in  the  application  process.  The  Board 
believes  that  such  coUection  of  data  in 
connection  with  nonmortgage  credit, 
even  though  volimtary  on  the  part  of  the 
creditor,  is  not  a  self-test  privileged 
imder  the  ECOA.  The  collection  of 
information  about  an  applicant's 
characteristics,  standing  alone  or  in 
combination  with  other  information 
obtained  or  derived  firom  loan 
application  files  or  other  records,  does 
not  qualify  for  the  privilege.  Comment 
15(b)(3)(ii)-2  would  be  added  to  clarify 
this  point. 

Appendix  B  to  Part  202— Model 
Application  Fonns 

Comments  1  and  2  to  Appendix  B 
would  be  revised  to  reflect  the  Board's 
proposal  to  remove  the  prohibition  in 
Regiilation  B  against  the  collection  of 
certain  information. 

Appendix  C— Sample  Notification 
Forms 

No  revisions  are  proposed  in 
comments  to  Appendix  C. 

V.  Form  of  Comment  Letters 

Comment  letters  shoiild  refer  to 
Docket  No.  R-1008,  and.  when  possible, 
should  use  a  standard  typeface  with  a 
type  size  of  10  or  12  characters  per  inch. 
"This  will  enable  the  Board  to  convert 
the  text  to  machine-readable  form 
through  electronic  scanning,  and  will 
facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  by  an  original  document 
in  paper  form,  comments  may  be 
submitted  on  S'/z  inch  computer 
diskettes  in  any  IBM-compatible  DOS- 
or  Windows-based  format. 


VL  Paparworic  Reductiim  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  1320  Appendix 
A.l).  the  Board  reviewed  the  proposed 
revisions  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget. 

The  collections  of  information  that  are 
proposed  for  revision  by  this 
rulemaking  are  found  in  12  CFR  Part 
202.  This  information  is  mandatory  to 
evidence  compliance  with  the 
requirements  of  15  U.S.C.  1691b(a)(l) 
and  Public  Law  104-208,  §  2302(a),  and 
also  to  ensure  that  credit  is  made 
available  to  all  creditworthy  customers 
without  discrimination  on  the  basis  of 
race,  color,  religion,  national  origin,  sex, 
marital  statua.  age  (provided  the 
applicant  has  the  capacity  to  contract), 
receipt  of  public  assistance,  or  the  fact 
that  the  applicant  has  in  good  faith 
exercised  any  right  imder  the  Consumer 
Credit  Protection  Act  (15  U.S.C.  1600  et. 
seq.).  The  respondent/recordkeepers  are 
for-profit  financial  institutions, 
including  small  businesses.  Creditors 
are  required  to  retain  records  for  twelve 
to  twenty-five  months  as  evidence  of 
compliance. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  infonnation 
collection  imless  it  displays  a  currentiy 
valid  OMB  niunber.  The  OMB  control 
number  is  7100-0201. 

The  current  estimated  total  burden  for 
this  information  collection  is  123,892 
hours;  about  95  percent  of  this  burden 
arises  from  disclosures  to  credit 
applicants,  both  consumers  and 
businesses,  and  5  percent  arises  from 
recordkeeping  requirements.  This 
amount  reflects  the  burden  estimate  of 
the  Federal  Reserve  System  for  the  988 
state  member  banks  under  its 
supervision.  This  regulation  applies  to 
all  types  of  creditors,  not  just  state 
member  banks.  Under  Paperwork 
Reduction  Act  regulations,  however,  the 
Federal  Reserve  accounts  for  the  burden 
of  the  paperwork  associated  with  the 
regulation  only  for  state  member  banks. 
OUier  agencies  account  for  the 
paperwork  burden  for  the  institutions 
they  supervise. 

It  is  believed  that  the  paperwork 
burden  will  increase  slightly  due  to  the 
three  proposed  additions  to  the 
recordkeeping  requirements:  retaining 
certain  information  related  to 
preapproved  credit  solicitations; 
keeping  records  associated  with  the 
proposal  removing  the  general 
prohibition  against  obtaining 
information  about  characteristics  of 
applicants  for  nonmortgage  credit;  and 


extending  the  retention  period  for  most 
business  credit  applications  from  twelve 
to  twenty-five  months.  In  particular,  the 
Federal  Reserve  solicits  comment  on  (1) 
the  incremental  burden  associated  with 
retaining  certain  infonnation  on 
preapproved  credit  solicitations  beyond 
the  records  creditors  already  retain 
under  the  FCRA  or  for  business 
purposes,  and  (2)  the  number  of 
institutions  that  will  collect  the 
proposed  permissible  information  on 
characteristics  of  applicants  for 
nonmortgage  credit  and  the  amount  of 
burden  this  volimtary  information 
collection  will  impose. 

The  Federal  Reserve  estimates  that 
there  will  be  no  additional  burden 
imposed  by  the  requirement  to  disclose 
to  credit  applicants  that  providing 
applicant  characteristic  informatiuu  is 
optional  and  that  creditors  will  not  take 
the  information  into  account  in  any 
aspect  of  the  credit  transaction;  the 
Federal  Reserve  has  provided  a 
proposed  model  notice  to  help  alleviate 
the  burden  on  creditors.  The  Federal 
Reserve  also  estimates  that  there  will  be 
no  additional  burden  imposed  by  the 
requirement  to  notify  businesses  with 
gross  revenues  in  excess  of  $1  million 
of  their  right  to  a  written  statement  of 
reasons  for  adverse  action. 

Since  the  Federal  Reserve  does  not 
collect  any  information,  no  issue  of 
confidentiality  normally  arises.  Any 
information  collected  by  the 
respondents,  however,  may  be  protected 
from  disclosure  under  exemptions 
(b)(4),  (6),  and  (8)  of  the  Freedom  of 
Information  Act  (5  U.S.C.  522(b)).  The 
adverse  action  disclosure  is  confidential 
between  the  institution  and  the 
consumer  involved. 

Comments  are  invited  on:  (a)  whether 
the  proposed  revised  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Federal  Reserve's 
estimate  of  the  burden  of  the  proposed 
revised  information  collection, 
including  the  cost  of  compliance;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (7100-0201), 
Washington,  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Mary  M. 
West,  Chief,  Financial  Reports  Section. 
Division  of  Research  aud  Statistics,  Mail 


S 1 9p  97,  Board  of  Governors  of  the 
F  ( deral  Reserve  System,  Washington, 
TK  20551, 

\  1 1.  Initial  Regulatory  Flexibility 
^laljrsis 

The  Regulatory  Flexibility  Act  (5 
ll.S.C.  603)  requires  an  agency  to 
p  I  tblish  an  initial  regulatory  flexibility 
a  D  alysis  with  any  notice  of  proposed 
r  Remaking.  Two  of  the  requirements  of 
ab  initial  regulatory  flexibility 
analysis — a  description  of  the  reasons 
V  rhy  action  by  the  agency  is  being 
c  ijjnsidered  and  a  statement  of  the. 
o|[^ectives  of,  and  legal  basis  for,  the 
posed  rule — are  addressed  in  the 
iplementary  material  above, 
lome  provisions  in  the  proposal 
luld  reduce  burden.  For  example, 
ditors  are  not  required  to  provide  a 
ice  of  action  taken  for  incidental 
it.  By  broadening  the  definition  of 
idental  credit  to  cover  incidental 
iness  credit,  fewer  notices  would  be 
tiired. 
e  proposal  to  lift  the  prohibition 
data  notation  for  nonmortgage 
ucts  should  not  impose  any  burden 
ota  institutions,  because  data  notation 
«  buld  be  voluntary.  However,  to  the 
e  (tent  creditors  collect  this  data,  the 
{^posal  would  require  a  disclosure  to 

3 given  to  applicants.  This  would 
pose  a  new  requirement  for  creditors 
t  request  data.  The  Board  has  sought 
tc  I  jminimize  burden  by  proposing  a 
n^Odel  form. 

Creditors  would  be  required  to  retain 
o  >rtain  records  in  connection  with 
p  [^approved  credit  solicitations.  This 
Wckuld  impose  a  new  requirement. 
However,  the  Board  has  sought  to 
minimize  buirden  by  tracking  existing 
Ibgal  requirements  and  current  biisiness 
pmctices.  For  example,  users  of 
a  >nsumer  reports  are  required  to  retain 
spine  prescreening  information  under 

10  Fair  Credit  Reporting  Act.  The 
p^^posal  parallels  this  requirement.  In 
ition,  many  lenders  retain  part  or 
ich  of  the  solicitation  information  for 
liness  purposes,  such  as  to  evaluate 
ii|4rketing  plans. 

ditors  would  be  required  to  retain 

3Sords  for  a  longer  period  of  time  for 
Hain  tjrpes  of  business  credit. 
C  rfeditors  would  be  required  to  retain 
n  Qords  for  25  months  rather  than  12 
n^i^nths.  This  approach  would  track  the 
r^(tord  retention  rules  for  consimier 
a  ^t  and  could  simplify  compliance. 
Bfirden  should  be  minimized  in  light  of 
tl  9  variety  of  methods  that  could  be 
uf  4d  to  retain  these  records. 

In  light  of  the  purposes  of  the  Equal 
C  "^dit  Opportunity  Act,  the  Board 
b<  I  ieves  it  is  not  feasible  to  create 
dj  I  ferent  rules  for  large  and  small 


creditors;  and  therefore,  except  as 
discussed  above,  alternatives  for  small 
creditors  are  not  provided.  A  final 
regulatory  flexibility  analysis  will  be 
conducted  after  consideration  of 
comments  received  during  the  public 
comment  period. 

List  of  Subjects  in  12  CFR  Part  202 

Aged,  Banks,  banking.  Civil  rights, 
Consiuner  protections,  Credit, 
Discrimination,  Federal  Reserve  System, 
Marital  status  discrimination,  Penalties, 
Religious  discrimination,  Reporting  and 
recordkeeping  requirements.  Sex 
discrimination. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  text  of  the  regulation  and  the  staff 
commentary.  New  language  is  shown 
inside  bold-faced  arrows,  while 
language  that  would  be  deleted  is  set  off 
with  bold-faced  brackets.  Paragraphs  are 
numbered  to  comply  with  Fed«-id 
Register  publication  rules. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  202  is  proposed 
to  be  revised  as  follows: 

PART  202— EQUAL  CREDU 
OPPORTUNITY  ACT  (REGULATION  B) 

Regulation  B  (Equal  Credit  Opportunity) 

Sec. 

202.1  Authority,  scope  and  purpose. 

202.2  Definitions. 

202.3  Limited  exceptions  for  certain  classes 
of  transactions. 

202.4  General  [rule]  ^rules-^ 
[prohibiting  discrimination]. 

202.5  Rules  concerning  [taking  of 
applications]  ►requests  for 
information-^ 

202.5a    Rules  on  providing  appraisal 
reports. 

202.6  Rules  concerning  evaluation  of 
applications. 

202.7  Rules  concerning  extensions  of  credit. 

202.8  Special  purpose  credit  programs. 

202.9  Notifications. 

202.10  Furnishing  of  credit  infoimation. 

202 . 1 1  Relation  to  state  law. 

202.12  Record  retention. 
202.13Information  for  monitoring  purposes. 

202.14  Enforcement,  penalties  and 
liabilities. 

202.15  Incentives  for  self-testing  and  self- 
correction. 

Appendix  A  to  Part  202 — ^Federal 
Enforcement  Agencies 

Appendix  B  to  Part  202 — Model  Application 
Forms 

Appendix  C  to  Part  202 — Sample 
Notification  Forms 

Appendix  D  to  Part  202— Issnance  of  Staff 
Interpretations 

Supplement  I  to  Part  202— OflBcial  Staff 
Interpretations 

_j  Authority:  15  U.S.C.  1691-1691f. 


§202.1    Auttiority,  scop*  and  puipote. 

(a)  Authority  and  scope.  This 
regulation  is  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  pursuant  to  title  VII  (Equal 
Credit  Opportunity  Act)  of  the 
Consumer  Credit  Protection  Act,  as 
amended  (15  U.S.C.  1601  et  seq.}. 
Except  as  otherwise  provided  herein, 
the  regulation  applies  to  all  persons 
who  are  creditors,  as  defined  in 

§  202.2(1).  Information  collection  . 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  OMB  No.  7100- 
0201. 

(b)  Purpose.  The  purpose  of  this 
regulation  is  to  promote  the  availability 
of  credit  to  all  creditworthy  applicants 
without  regard  to  race,  color,  religion, 
national  origin,  sex,  marital  status,  or 
age  (provided  the  applicant  has  the 
capacity  to  contract);  to  the  fact  that  all 
or  part  of  the  appUcant's  income  derives 
from  a  public  assistance  program;  or  to 
the  fact  that  the  applicant  has  in  good 
faith  exercised  any  right  imder  the 
Consumer  Credit  Protection  Act.  The 
regulation  prohibits  creditor  practices 
that  discriminate  on  the  basis  of  any  of 
these  factors.  The  regulation  also 
requires  creditors  to  notify  applicants  of 
action  taken  on  their  applications;  to 
report  credit  history  in  the  names  of 
both  spouses  on  an  account;  to  retain 
records  of  credit  applications;  to  collect 
information  about  the  applicant's  race 
and  other  personal  characteristics  in 
applications  for  certain  dwelling-related 
loans;  and  to  provide  applicants  with 
copies  of  appraisal  reports  used  in 
connection  with  credit  transactions. 

1202.2    Daflnittons. 

For  the  purposes  of  this  regulation, 
unless  the  context  indicates  otherwise, 
the  following  definitions  apply. 

(a)  Account  means  an  extension  of 
credit.  When  employed  in  relation  to  an 
account,  the  word  use  refers  only  to 
open-end  credit 

(b)  Act  means  the  Equal  Credit 
Opporttmity  Act  (title  VII  of  the 
Consiuner  Credit  Protection  Act). 

(c)  Adverse  action.  (1)  The  term 
means: 

(i)  A  refusal  to  grant  credit  in 
substantially  the  amount  or  on 
substantially  the  terms  requested  in  an 
{^plication  tmless  the  creditor  makes  a 
counteroffer  (to  grant  credit  in  a 
different  amoimt  or  on  other  terms)  and 
the  applicant  uses  or  expressly  accepts 
the  credit  offered; 

(ii)  A  termination  of  an  account  or  an 
imfavorable  change  in  the  terms  of  an 
account  that  does  not  affect  all  or  [a 
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substantial  portion]  ^substantially 
all-^  of  a  class  of  the  creditor's 
accounts;  or 

(iii)  A  refusal  to  increase  the  amoimt 
of  credit  available  to  an  applicant  who 
has  made  an  application  for  an  increase. 

(2)  The  term  does  not  include: 
(i)  A  change  in  the  terms  of  an 

account  expressly  agreed  to  by  an 
applicant. 

(ii)  Any  action  or  forbearance  relating 
to  an  account  taken  in  connection  with 
inactivity,  default,  or  delinquency  as  to 
that  [accoimt]  ^account^ 

(iii)  A  refusal  or  failure  to  authorize 
an  account  transaction  at  a  point  of  sale 
or  loan,  except  when  the  refusal  is  a 
termination  or  an  unfavorable  change  in 
the  terms  of  an  account  that  does  not 
affect  all  or  [a  substantial  portion] 
^substantially  all*^  of  a  class  of  the 
creditor's  accounts,  or  when  the  refusal 
is  a  denial  of  an  application  for  an 
increase  in  the  amount  of  credit 
available  under  the  account; 

(iv)  A  refusal  to  extend  credit  because 
applicable  law  prohibits  the  creditor 
from  extending  the  credit  requested;  or 

(v)  A  refusal  to  extend  credit  because 
the  creditor  does  not  offer  the  type  of 
credit  or  credit  plan  requested. 

(3)  An  action  that  falls  within  the 
definition  of  both  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  is  governed  by 
paragraph  (c)(2)  of  this  section. 

(djAge  refers  only  to  the  age  of 
natural  persons  and  means  the  number 
of  fully  elapsed  years  from  the  date  of 
an  applicant's  birth. 

Applicant  means  any  person  who 
requests  or  who  has  received  an 
extension  of  credit  from  a  creditor,  and 
includes  any  person  who  is  or  may 
become  contractually  liable  regarding  an 
extension  of  credit.  For  purposes  of 
§  202.7(d).  the  term  includes  guarantors, 
sureties,  endorsers  and  similar  parties. 

(f)  Application  means  an  oral  or 
written  request  for  an  extension  of 
credit  that  is  made  in  accordance  with 
procedures  [established]  ^nised-^  by  a 
creditor  for  the  type  of  credit  requested. 
^The  term  includes  a  request  for  a 
preapproval  under  procedures  in  which 
a  creiditor  will  issue  to  creditworthy 
posons  a  written  commitment  for  credit 
up  to  a  specified  amoimt  that  is  valid  for 
a  designated  period  of  time,  even  if  the 
commitment  is  conditional.-^  The  term 
^application'^  does  not  include  the 
use  of  an  account  or  line  of  credit  to 
obtain  an  amount  of  credit  that  is  within 
a  previously  established  credit  limit.  A 
completed  application  means  an 
application  in  connection  with  which  a 
creditor  has  received  all  the  information 
that  the  creditor  regularly  obtains  and 
considers  in  evaluating  applications  for 
the  amoimt  and  type  of  credit  requested 


(including,  but  not  limited  to,  credit 
reports,  any  additional  information 
requested  from  the  applicant,  and  any 
approvals  or  reports  by  governmental 
agencies  or  other  persons  that  are 
necessary  to  guarantee,  insiue,  or 
provide  security  for  the  credit  or 
collateral).  The  creditor  shall  exercise 
reasonable  diligence  in  obtaining  such 
information. 

(g)  Business  credit  refers  to  extensions 
of  credit  primarily  for  business  or 
commercial  (including  agricultural) 
piuposes,  but  excluding  extensions  of 
credit  of  the  types  described  in 
§§  202.3(a),  (b),  and  (d). 

(h)  Consumer  credit  means  credit 
extended  to  a  natxiral  person  primarily 
for  personal,  family,  or  household 
piuposes. 

(i)  Contractually  liable  means 
expressly  obligated  to  repay  all  debts 
arising  on  an  account  by  reason  of  an 
agreement  to  that  effect. 

(j)  Credit  means  the  right  granted  by 
a  creditor  to  an  applicant  to  defer 
payment  of  a  debt,  incur  debt  and  defer 
its  payment,  or  purchase  property  or 
services  and  defer  payment  therefor. 

(k)  Credit  card  means  any  card,  plate, 
coupon  book,  or  other  single  credit 
device  that  may  be  used  from  time  to 
time  to  obtain  money,  property,  or 
services  on  credit. 

(1)  Creditor  means  a  person  who,  in 
the  ordinary  course  of  business, 
regularly  participates  in  [the  decision  of 
whether  or  not  to  extend  credit]  ^^ 
credit  decision*^  The  term  includes  a 
creditor's  assignee,  transferee,  or 
subrogee  who  so  participates.  For 
purposes  of  §§  202.4^(a)'^  and  ►(b)-^ 
[202.5(a)],  the  term  also  includes  a 
person  who,  in  the  ordinary  course  of 
business,  regularly  refers  applicants  or 
prospective  applicants  to  creditors,  or 
selects  or  offers  to  select  creditors  to 
whom  requests  for  credit  may  be  made. 
A  person  is  not  a  creditor  regarding  any 
violation  of  the  Act  or  this  regulation 
committed  by  another  creditor  unless 
the  person  knew  or  had  reasonable 
notice  of  the  act,  policy,  or  practice  that 
constituted  the  violation  before 
becoming  involved  in  the  credit 
transaction.  The  term  does  not  include 
a  person  whose  only  participation  in  a 
credit  transaction  involves  honoring  a 
credit  card. 

(m)  Credit  transaction  means  every 
aspect  of  an  applicant's  dealings  with  a 
creditor  regarding  an  application  for 
credit  or  au  existing  extension  of  credit 
(including,  but  not  limited  to, 
information  requirements;  investigation 
procedures;  standards  of 
creditworthiness;  terms  of  credit; 
furnishing  of  credit  information; 


revocation,  alteration,  or  termination  of 
credit;  and  collection  procedures). 

(n)  Discriminate  against  an  applicant 
means  to  treat  an  applicant  less 
favorably  than  other  applicants. 

(o)  Elderly  means  a^e  62  or  older. 

(p)  Empirically  derived  and  other 
credit  scoring  systems — (1)  A  credit 
scoring  system  is  a  system  that  evaluates 
an  applicant's  creditworthiness 
mechanically,  based  on  key  attributes  of 
the  applicant  and  aspects  of  the 
transaction,  and  that  determines,  alone 
or  in  conjunction  with  an  evaluation  of 
additional  information  about  the 
applicant,  whether  an  applicant  is 
deemed  creditworthy.  To  qualify  as  an 
empirically  derived,  demonstrably  and 
statistically  sound,  credit  scoring 
system,  the  system  must  be: 

(i)  Based  on  data  that  are  derived  from 
an  empirical  comparison  of  sample 
groups  or  the  population  of 
creditworthy  and  noncreditworthy 
applicants  who  applied  for  credit  within 
a  reasonable  preceding  period  of  time; 

(ii)  Developed  for  the  purpose  of 
evaluating  the  creditworthiness  of 
applicants  with  respect  to  the  legitimate 
business  interests  of  the  creditor 
utilizing  the  system  (including,  but  not 
Limited  to,  minimizing  bad  debt  losses 
and  operating  expenses  in  accordance 
with  the  creditor's  business  judgment); 

(iii)  Developed  and  validated  using 
accepted  statistical  principles  and 
methodology;  and 

(iv)  Periodically  revalidated  by  the 
use  of  appropriate  statistical  principles 
and  meUiodology  and  adjusted  as 
necessary  to  maintain  predictive  ability. 

(2)  A  creditor  may  use  an  empirically 
derived,  demonstrably  and  statistically 
sound,  credit  scoring  system  obtained 
from  another  person  or  may  obtain 
credit  experience  from  which  to  develop 
such  a  system.  Any  such  system  must 
satisiy  the  criteria  set  forth  in  paragraph 
(p)(l)(i)  through  (iv)  of  this  section;  if 
the  creditor  is  unable  during  the 
development  process  to  validate  the 
system  based  on  its  own  credit 
experience  in  accordance  with 
paragraph  (p)(l)  of  this  section,  the 
system  must  be  validated  when 
sufficient  credit  experience  becomes 
available.  A  system  that  fails  this 
validity  test  is  no  longer  an  empirically 
derived,  demonstrably  and  statistically 
sound,  credit  scoring  system  for  that 
creditor. 

(q)  Extend  credit  and  extension  of 
credit  mean  the  granting  of  credit  in  any 
form  (including,  but  not  limited  to, 
credit  granted  in  addition  to  any 
existing  credit  or  credit  limit;  credit 
granted  pursuant  to  an  open-end  credit 
plan;  the  refinancing  or  other  renewal  of 
credit,  including  the  issuance  of  a  new 
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lit  caid  in  place  of  an  expiring  credit 
'.  or  in  substitution  for  an  existing 
it  card;  the  consolidation  of  two  or 
midre  obligations;  or  the  continuance  of 
e^^ting  credit  without  any  special  effort 
tO|  Collect  at  or  after  matiuity). 

|(r)  Good  faith  means  honesty  in  feet 
ini  the  conduct  or  transaction. 

^)  Inadvertent  error  means  a 
mnnhaninal,  electronic,  or  clerical  error 
:  a  creditor  demonstrates  was  not 
itional  and  occurred 
withstanding  the  maintenance  of 
pi|Ocedures  reasonably  adapted  to  avoid 
sikih  errors. 

(t)  Judgmental  system  of  evaluating 
applicants  means  any  system  for 
eyiluating  the  creditworthiness  of  an 
ariplicant  other  than  an  empirically 
dq^ved,  demonstrably  and  statistically 
id,  credit  scoring  system, 
i)  Marital  status  means  the  state  of 
J  unmarried,  married,  or  separated, 
defined  by  applicable  state  law.  The 
"immarried"  includes  persons  who 
ar^  single,  divorced,  or  widowed, 
(v)  Negative  factor  or  value,  in 
reution  to  the  age  of  elderly  applicants, 
mebns  utilizing  a  factor,  value,  or 
ight  that  is  less  favorable  regarding 
iy  applicants  than  the  creditor's 
ience  warrants  or  is  less  favorable 
the  factor,  value,  or  weight 
.gned  to  the  class  of  applicants  that 
ar^jnot  classified  as  elderly  and  are  most 
&VDred  by  a  creditor  on  the  basis  of  age. 
w)  Open-end  credit  means  credit 
nded  under  a  plan  imder  which  a 
tor  may  permit  an  applicant  to 
m(|ce  purchases  or  obtain  loans  from 
to  time  directly  from  the  creditor 
directly  by  use  of  a  credit  card, 
k,  or  other  device, 
(x)  Person  means  a  natural  person, 
corporation,  government  or 
gokiemmental  subdivision  or  agency, 
tr^tt,  estate,  partnership,  cooperative,  or 
as^^Kdation. 

[^)  Pertinent  element  of 
atditworthiness.  in  relation  to  a 
ju^l^mental  system  of  evaluating 
applicants,  means  any  information 
about  applicants  that  a  creditor  obtains 
anp  considers  and  that  has  a 
deiiionstrable  relationship  to  a 
de^t^rmination  of  creditworthiness. 
)  Prohibited  basis  means  race,  color, 
ion,  national  origin,  sex,  marital 

,  or  age  (provided  that  the 
ilicant  has  the  capacity  to  enter  into 
ding  contract);  the  feet  that  all  or 
patt  of  the  applicant's  income  derives 
from  any  public  assistance  program;  or 
the  fact  that  the  applicant  has  in  good 
feijth  exercised  any  right  under  the 
Caasumer  Credit  Protection  Act  or  any 
state  law  upon  which  an  exemption  has 
been  granted  by  the  Board. 


(aa)  State  means  any  state,  the  District  ~ 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  or  any  territory  or 
[Kissession  of  the  United  States. 

f  202.3    UmilMf  moaiition*  for  certain 
ciassM  of  transaclkMW. 

(a)  Public-utilities  credit — (1) 
Definition.  Public-utilities  credit  refers 
to  extensions  of  credit  that  involve 
public-utility  services  provided  through 
pipe,  wire,  or  other  connected  facilities, 
or  radio  or  similar  transmission 
(including  extensions  of  such  facilities), 
if  the  charges  for  service,  delayed 
payment,  and  any  discount  for  prompt 
payment  are  filed  with  or  regulated  by 

a  government  unit. 

(2)  Exceptions.  [The  following 
provisions  of  this  regulation]  ^Section 
202.12(b)  relating  to  record  retention*^ 
IdoJ^does"^  not  apply  to  public- 
utilities  crediti:  J^.-^ 

[(i)  Section  202.5(d)(1)  concerning 
information  about  marital  status; 

(ii)  Section  202.10  mlating  to 
furnishing  of  credit  information;  and 

(iii)  Section  202.12(b)  relatii^  to 
record  ret^ition.] 

(b)  Securities  credit — (1)  Definition. 
Securities  credit  refers  to  extensions  of 
credit  subject  to  regufetion  imder 
section  7  of  the  Securities  Exchange  Act 
of  1934  or  extensions  of  credit  by  a 
broker  or  dealer  subject  to  regulation  as 
a  broker  or  dealer  imder  the  Securities 
Exchange  Act  of  1934.- 

(2)  Exceptions.  The  following 
provisions  of  this  regulation  do  not 
apply  to  securities  aredit: 

(i)  Section  ►202.5(b)-^  |202.5(c)l 
concerning  information  about  a  spouse 
or  former  spouse; 

(ii)  Section  ►202.5(c)(l)^ 
[202.5(d)(1)]  concerning  information 
about  marital  status; 

[(iii)  Section  202.5(d)(3)  concerning 
information  about  the  sex  of  an 
applicant;] 

l(vi)J^(iii)-^  Section  202.7(b) 
relating  to  designation  of  name[,  but 
only]  to  the  extent  necessary  to 
[prevent  violation  of]  ►comply  with-^ 
rules  regarding  an  accoimt  in  which  a 
broker  or  dealer  has  an  interest,  or  rules 
[necessitating]  ►regarding^  the 
aggregation  of  accounts  of  spouses  [for 
the  purpose  of  determining]  ►to 
determined  controlling  interests, 
beneficial  interests,  beneficial 
ownership,  or  purchase  limitations  and 
restrictions; 

[{v)]^(iv)^  Section  202.7(c)  relating 
to  action  concerning  open-end  accounts, 
[but  only]  to  the  extent  the  action  taken 
is  on  the  basis  of  a  change  of  name  or 
marital  status; 

[(vi)]  ►(v)^  Section  202.7(d) 
relating  to  the  signature  of  a  spouse  or 
other  person; 


[(vii)J  ►(vi)'^  Section  202.10 
relating  to  furnishing  of  credit 
information;  and  [(viii)]  ►(viih^ 
Section  202.12(b)  relating  to  record 
retention. 

(c)  Incidental  cred/<[.]^— -^i) 
Definition^  Incidental  credit  refers  to 
extensions  of  consumer  ►and 
business*^  credit  other  than  [credit  of] 
the  types  described  in  paragraphs  (a) 
and  (b)  of  this  section: 

(i)  That  are  not  made  pursuant  to  the 
terms  of  a  credit  card  account; 

(ii)  That  are  not  subject  to  a  finance 
charge  (as  defined  in  Regulation  Z,  12 
CFR  226.4)  ►for  consimier  credit,  or 
not  subject  to  interest  charges  or  fees  for 
business  credit-^  and 

(iii)  That  are  not  payable  by 
agreement  in  more  than  four 
installments. 

(2)  Exceptions.  The  following 
provisions  of  this  regulation  do  not 
apply  to  incidental  credit: 

(i)  Section  ►202.5{b)^  [202.5(c)) 
concerning  information  about  a  spouse 
or  former  spouse; 

(ii)  Section  ►202.5(c)(l)-^ 
[202.5(d)(1)]  concerning  information 
about  marital  status; 

(iii)  Section  ►202.5(c)(2)"^ 
[202.5(d)(2)]  concerning  information 
about  income  derived  from  alimony, 
child  support,  or  separate  maintenance 
pajmients; 

[(iv)  Section  202.5(d)(3)  concerning 
information  about  the  sex  of  an 
applicant,  but  only  to  the  extent 
necessary  for  medical  records  or  similar 
piuposes;] 

[(v)l  ►(iv)'^  Section  202.7(d) 
relating  to  the  signature  of  a  spouse  or 
other  person; 

[(vi)]  ►(v)'^  Section  202.9  relating 
to  notifications; 

[(vii)]  ►(vi)'^  Section  202.10 
relating  to  furnishing  of  credit 
information;  and 

[(viii)]  ►(vii)^  Section  202.12(b) 
relating  to  record  retention. 

(d)  Government  credit — (1)  Definition. 
Government  credit  refers  to  extensions 
of  credit  made  to  governments  or 
govenuneatal  subdivisions,  agencies,  or 
instrumentalities. 

(2)  Applicability  of  regiilation.  Except 
for  §  202.4^(a)'^,  the  general  rule 
prohibiting  discrimination  on  a 
prohibited  basis,  the  requirements  of . 
this  regulation  do  not  apply  to 
government  credit 

i  202.4  Gtieral  rule»  a  M    [prohlbWrtg 
discrimination]. 

►(a)  Discrimination.'^  A  creditor 
shall  not  discriminate  against  an 
applicant  on  a  prohibited  basis 
regarding  any  aspect  of  a  credit 
transaction. 
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►(b)  Discouragement.  A  creditor 
shall  not  make  any  oral  or  written 
statement,  in  advertising  or  otherwise, 
to  applicants  or  prospective  applicants 
that  would  discourage  on  a  prohibited 
basis  a  reasonable  person  from  making 
or  pursuing  an  application. 

(c)  Written  applications.  A  creditor 
shall  take  written  applications  for  the 
dwelling-related  types  of  credit  covered 
by  §  202.13(a). 

(d)  Disclosures  and  other  required 
information.  A  creditor  shall  provide 
the  disclosures  and  information 
required  to  be  in  writing  by  §§  202.5, 
202.5a,  202.9,  and  202.13(c),  in  a  clear 
and  conspicuous  manner  and  in  a  form 
the  person  may  retain.*^ 

1 202.5    RulM  concerning  [taking  of 
appNcalions]  ^raquMts  for  Information-^ 

[(a)  Discouraging  applications.  A 
creditor  shall  not  make  any  oral  or 
written  statement,  in  advertising  or 
otherwise,  to  applicants  or  prospective 
applicants  that  would  discourage  on  a 
prohibited  basis  a  reasonable  person 
from  malcing  of  pursuing  an 
application.] 

1(b)]  ^a)^  General  rules 
concerning  requests  for 
infomationi.y^ — ^^1)  Except  as 
provided  in  paragraphs  ^<b)  and-^  (c) 
[and  (d)]  of  this  section,  a  creditor  may 
request  any  information  in  connection 
with  an  application.' 

(2)  Required  collection  of  information. 
Notwithstanding  paragraphs  iHb) 
and*^  (c)  [and  (d)]  of  this  section,  a 
creditor  shall  request  information  for 
monitoring  purposes  as  required  by 

§  202.13  for  credit  secured  by  the 
applicant's  dwelling.  In  addition,  a 
creditor  may  obtain  information 
'  required  by  a  regulation,  order,  or 
agreement  issued  by,  or  entered  into 
with,  a  court  or  an  enforcement  agency 
(including  the  Attorney  General  of  the 
United  States  or  a  similar  state  official) 
to  monitor  or  enforce  compliance  with 
Ae  Act,  this  regulation,  or  other  federal 
or  state  statute  or  regulation. 

(3)  Special-purpose  credit.  A  creditor 
may  obtain  information  that  is 
otherwise  restricted  to  determine 
eligibility  for  a  special  purpose  credit 
program,  as  provided  in  §  202.8^(b),-^ 
(c)^,-^and(d). 

►(4)  Obtaining  information.  Except 
as  otherwise  permitted  or  required  by 
law,  a  creditor  shall  not  require  an 
applicant  to  supply  information  about 
race,  color,  religion,  national  origin,  or 
sex  in  cormection  with  a  credit 
transaction.  A  creditor  that  requests 


■  This  paragraph  does  not  limit  or  abrogate  any 
federal  or  state  law  regarding  privacy,  privileged 
infbrtnation,  credit  reporting  limitations,  or  similar 
restrictions  on  obtainable  information. 


information  on  applicant  characteristics 
shall  disclose,  orally  or  in  writing,  at  the 
time  the  information  is  requested,  that: 

(i)  Providing  the  information  is 
optional;  and 

(ii)  That  the  information  (or  the 
applicant's  decision  not  to  provide  the 
information)  will  not  be  taken  into 
account  in  any  aspect  of  the  credit 
transaction.-^ 

[(c)]  ^^b)*^  hiformation  about  a 
spouse  or  former  spouse[.]  (1)  Except  as 
permitted  in  this  paragraph,  a  creditor 
may  not  request  any  information 
concerning  the  spouse  or  former  spouse 
of  an  applicant. 

(2)  Permissible  inquiries.  A  creditor 
may  request  any  information  concerning 
an  applicant's  spouse  (or  former  spouse 
under  paragraph  ^(b)(2)(v)-^ 
[(c)(2)(v)]  of  Ais  section)  that  may  be 
requested  about  the  applicant  if: 

(i)  The  spouse  will  oe  permitted  to 
use  the  account; 

(ii)  The  spouse  will  be  contractually 
liable  on  the  account; 

(iii)  The  applicant  is  relying  on  the 
spouse's  income  as  a  basis  for 
repajrment  of  the  credit  requested; 

(iv)  The  applicant  resides  in  a 
community  property  state  or  property 
on  which  die  applicant  is  reljring  as  a 
basis  for  repayment  of  the  credit 
requested  is  located  in  such  a  state;  or 

(v)  The  applicant  is  relying  on 
alimony,  child  support,  or  separate 
maintenance  payments  from  a  spouse  or 
former  spouse  as  a  basis  for  repayment 
of  the  credit  requested. 

(3)  Other  accounts  of  the  applicant.  A 
creditor  may  request  an  applicant  to  list 
any  account  [upon]  ►on-^  which  the 
applicant  is  liable  and  to  provide  the 
name  and  address  [in  which]  ^of  the 
person  in  whose  name^  the  account  is 
[carried]  ^held-^  A  creditor  may  also 
ask  ^an  applicant  to  list^  the  names 
in  which  [an]  ^Ihe^  applicant  has 
previously  received  credit. 

[(d)]  ►(c)"^  Other  limitations  on 
information  requests — (1)  Marital  status. 
If  an  applicant  applies  for  individual 
unsecured  credit,  a  creditor  shall  not 
inquire  about  the  applicant's  marital 
status  imless  the  applicant  resides  in  a 
community  property  state  or  is  rel3ring 
on  property  located  in  such  a  state  as  a 
basis  for  repayment  of  the  credit 
requested.  If  an  application  is  for  other 
than  individual  unsecured  credit,  a 
creditor  may  inquire  about  the 
applicant's  marital  status,  but  shall  use 
only  the  terms  married,  unmarried,  and 
separated.  A  creditor  may  explain  that 
the  category  unmarried  includes  single, 
divorced,  and  widowed  persons. 

(2)  Disclosure  about  income  from 
alimony,  child  support,  or  separate 
maintenance.  A  creditor  shall  not 


inquire  whether  income  stated  in  an 
application  is  derived  from  alimony, 
child  support,  or  separate  maintenance 
payments  unless  the  creditor  discloses 
to  the  applicant  that  such  income  need 
not  be  revealed  if  the  applicant  does  not 
want  the  creditor  to  consider  it  in 
determining  the  applicant's 
creditworthiness. 

(3)  Sex.  [A  creditor  shall  not  inquire 
about  the  sex  of  an  applicant.]  An 
applicant  may  be  requested  to  designate 
a  title  on  an  application  form  (such  as 
Ms.,  Miss,  Mr.,  or  Mrs.)  if  the  form 
discloses  that  the  designation  of  a  title 
is  optional.  An  application  form  shall 
otherwise  use  only  terms  that  are 
neutral  as  to  sex. 

(4)  Childbearing,  childrearing.  A 
creditor  shall  not  inquire  about  birth 
control  practices,  intentions  concerning 
the  bearing  or  rearing  of  children,  or 
capability  to  bear  children.  A  creditor 
may  inquire  about  the  number  and  ages 
of  an  applicant's  dependents  or  about 
dependent-related  financial  obligations 
or  expenditures,  provided  such 
information  is  requested  without  regard 
to  sex,  marital  status,  or  any  other 
prohibited  basis. 

[(5)  Race,  color,  religion,  national 
origin.  A  creditor  shall  not  inquire  about 
the  race,  color,  religion,  or  national 
origin  of  an  applicant  or  any  other 
person  in  connection  with  a  credit 
transaction.  A  creditor  may  inquire 
about  an  applicant's  permanent 
residency  and  immigration  status.] 

►(5)  Permanent  residency, 
immigration  status.  A  creditor  may 
inquire  about  an  applicant's  permanent 
residency  and  immigration  status  in 
connection  with  a  credit  transaction.-^ 

[(e)  Written  applications.  A  creditor 
shall  take  written  applications  for  the 
types  of  credit  covered  by  §  202.13(a) 
but  need  not  take  written  applications 
for  other  types  of  credit.] 

§  202.5a    RuiM  on  providing  appraisal 
reports. 

(a)  Providing  appraisals.  A  creditor 
shall  provide  a  copy  of  the  appraisal 
report  used  in  coimection  with  an 
application  for  credit  that  is  to  be 
secured  by  a  lien  on  a  dwelling.  A 
creditor  shall  comply  with  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section. 

(1)  Routine  delivery.  A  creditor  may 
routinely  provide  a  copy  of  the 
appraisal  report  to  an  applicant 
(whether  credit  is  granted  or  denied  or 
the  application  is  withdrawn). 

(2)  Upon  request.  A  creditor  that  does 
not  routinely  provide  appraisal  reports 
shall  provide  a  copy  upon  an 
applicant's  written  request. 

(i)  Notice.  A  creditor  that  provide 
appraisal  reports  only  upon  request 


Federal  Register/ Vol.  64,  No.  157 /Monday,  August  16,  1999 /Proposed  Rules 


44597 


s  1  tall  notiiy  an  applicant  in  writing  of 
t  i^e  right  to  receive  a  copy  of  an 
praisal  report.  The  notice  may  be 
en  at  any  time  during  the  application 
Il^ess  but  no  later  than  when  the 

ditor  provides  notice  of  action  taken 
linder  §  202.9  of  this  part.  The  notice 
shall  specify  that  the  applicant's  request 
I  ijust  be  in  writing,  give  the  creditor's 
I  [failing  address,  and  state  the  time  for 
I  making  the  request  as  provided  in 
iph  (a)(2)(ii)  of  this  section, 
(iij  Delivery.  A  creditor  shall  mail  or 
liver  a  copy  of  the  appraisal  report 
mptly  (generally  witiiin  30  days) 
:er  the  creditor  receives  an  applicant's 
[uest,  receives  the  report,  or  receives 
bursement  from  the  applicant  for 
t  ie  report,  whichever  is  last  to  occur.  A 
c  tteditor  need  not  provide  a  copy  when 
tqe  applicant's  request  is  received  more 
than  90  days  after  the  creditor  has 
{^tovided  notice  of  action  taken  on  the 
plication  under  §  202.9  of  this  part  or 
days  after  the  application  is 
lihdtaym. 

(b)  Credit  unions.  A  creditor  that  is 
s4bject  to  the  regulations  of  the  National 
C  iedit  Union  Administration  on  making 
c  opies  of  appraisals  available  is  not 
subject  to  this  section. 

1(c)  Definitions.  For  piuposes  of 
(  ^ragraph  (a)  of  this  section,  the  term 
c  i^elling  means  a  residential  structiue 
t  ilat  contains  one  to  four  units  whether 
0 1  not  that  structxire  is  attached  to  real 
( loperty.  The  term  includes,  but  is  not 
limited  to,  an  individual  condominium 
ctr  cooperative  imit,  and  a  mobile  or 
ler  manufactured  home.  The  term 
tpraisal  report  means  the  document(s) 
ied  upon  by  a  creditor  in  evaluating 
value  of  the  dwelling. 

.6    Rules  eoaceming  evaluation  of 
licatlona. 

ia)  General  rule  concerning  use  of 
iiwormation.  Except  as  otherwise 
pji^vided  in  the  Act  and  this  regulation, 
al  ireditor  may  consider  any  information 
obtained,  so  long  as  the  information  is 
not  used  to  discriminate  against  an 
Ucant  on  a  prohibited  basis.^ 
)  Specific  rules  concerning  use  of 
'ormation.  (1)  Except  as  provided  in 
Act  and  this  regulation,  a  creditor 
"  not  take  a  prohibited  basis  into 
oimt  in  any  system  of  evaluating  the 
ditworthiness  of  applicants. 
I  j[2)  Age,  receipt  of  public  assistance. 
(i)|  Except  as  permitted  in  this  paragraph 
W{2),  a  creditor  shall  not  take  into 


iThe  legislative  history  of  the  Act  indicates  that 
tlja  Congress  intended  an  "effects  test"  concept,  as 
oi^tlined  in  the  employment  field  by  the  Supreme 
Cbjirt  in  the  cases  of  Griggs  v.  Duke  Power  Co.,  401 
Uli  424  (1971),  and  Albemarle  Paper  Co.  v.  Moody. 
42}  U.S.  405  (1975),  to  be  applicable  to  a  creditor's 
datennination  of  creditworthiness. 


account  an  applicant's  age  (provided 
that  the  applicant  has  the  capacity  to 
enter  into  a  binding  contract)  or  whether 
an  applicant's  income  derives  from  any 
public  assistance  program. 

(ii)  In  an  empirically  derived, 
demonstrably  and  statistically  sotmd, 
credit  scoring  system,  a  creditor  may 
use  an  applicant's  age  as  a  predictive 
variable,  provided  that  the  age  of  an 
elderly  applicant  is  not  assigned  a 
negative  factor  or  value. 

(iii)  In  a  judgmental  system  of 
evaluating  creditworthiness,  a  creditor 
may  consider  an  applicant's  age  or 
whether  an  applicant's  income  derives 
from  any  public  assistance  program  only 
for  the  piupose  of  determining  a 
pertinent  element  of  creditworthiness. 

(iv)  In  any  system  of  evaluating 
creditworthiness,  a  creditor  may 
consider  the  age  of  an  elderly  appUcant 
when  such  age  is  used  to  favor  the 
elderly  applicant  in  extending  credit. 

(3)  Childbearing,  childrearing.  In 
evaluating  creditworthiness,  a  creditor 
shall  not  use  assumptions  or  aggregate 
statistics  relating  to  the  likelihood  that 
any  group  of  persons  will  bear  or  rear 
children  or  will,  for  that  reason,  receive 
diminished  or  interrupted  income  in  the 
future. 

(4)  Telephone  listing.  A  creditor  shall 
not  take  into  account  whether  there  is 

a  telephone  listing  in  the  name  of  an 
appUcant  for  consumer  credit  but  may 
take  into  accoimt  whether  there  is  a 
telephone  in  the  applicant's  residence. 

(5)  Income.  A  creditor  shall  not 
discount  or  exclude  frt>m  consideration 
the  income  of  an  applicant  or  the  spouse 
of  an  applicant  because  of  a  prohibited 
basis  or  because  the  income  is  derived 
from  part-time  employment  or  is  an 
annuity,  pension,  or  other  retirement 
benefit;  a  creditor  may  consider  the 
amount  and  probable  continuance  of 
any  income  in  evaluating  an  applicant's 
creditworthiness.  When  an  applicant 
relies  on  alimony,  child  support,  or 
separate  maintenance  payments  in 
applying  for  credit,  the  creditor  shall 
consider  such  payments  as  income  to 
the  extent  that  they  are  likely  to  be 
consistently  made. 

(6)  Credit  history.  To  the  extent  that 
a  creditor  considers  credit  history  in 
evaluating  the  creditworthiness  of 
siniilarly  qualified  applicants  for  a 
similar  type  and  amount  of  credit,  in 
evaluating  an  applicant's 
creditworthiness  a  creditor  shall . 
consider: 

(i)  The  credit  history,  when  available, 
of  accounts  designated  as  accoimts  that 
the  applicant  and  the  applicant's  spouse 
are  permitted  to  use  or  for  which  both 
are  contractually  liable; 


(ii)  On  the  applicant's  request,  any 
information  the  applicant  may  present 
that  tends  to  indicate  that  the  credit 
history  being  considered  by  the  creditor 
does  not  accurately  reflect  the 
applicant's  creditworthiness;  and 

(iii)  On  the  applicant's  request,  the 
credit  history,  when  available,  of  any 
account  reported  in  the  name  of  the 
applicant's  spouse  or  former  spouse  that 
the  applicant  can  demonstrate 
accurately  reflects  the  appUcant's 
creditworthiness. 

(7)  Immigration  status.  A  creditor  may 
consider  whether  an  applicant  is  a 
permanent  resident  of  the  United  States, 
the  applicant's  immigration  status,  and 
any  additional  information  that  may  be 
necessary  to  ascertain  the  creditor's 
rights  and  remedies  regarding 
repajrment. 

►(8)  Marital  status.  Except  as 
otherwise  permitted  or  required  by  law, 
a  creditor  shall  evaluate  married  and 
unmarried  applicants  by  the  same 
standards;  and  in  evaluating  joint 
applicants,  a  creditor  shall  not  treat 
applicants  differently  based  on  the 
existence,  absence,  or  likeUhood  of  a 
marital  relationship  between  the  parties. 

(9)  Race,  color,  religion,  national 
origin,  sex.  Except  as  otherwise 
permitted  or  required  by  law,  a  creditor 
shall  not  consider  race,  color,  religion, 
national  origin,  or  sex  (or  an  appUcant's 
decision  not  to  provide  the  information) 
in  any  aspect  of  a  credit  transaction.-^ 

(c)  State  property  laws.  A  creditor's 
consideration  or  application  of  state 
property  laws  directly  or  indirectly 
affecting  creditworthiness  does  not 
constitute  unlawful  discrimination  for 
the  purposes  of  the  Act  or  this 
regulation. 

§  202.7    Rules  concerning  extensions  of 
credit 

(a)  Individual  accounts.  A  creditor 
shall  not  refuse  to  grant  an  individual 
account  to  a  creditworthy  appUcant  on 
the  basis  of  sex,  marital  status,  or  any 
other  prohibited  basis. 

(b)  Designation  of  name.  A  creditor 
shall  not  refuse  to  allow  an  applicant  to 
open  or  maintain  an  account  in  a  birth- 
given  first  name  and  a  siuname  that  is 
the  appUcant's  birth-given  surname,  the 
spouse's  siuname,  or  a  combined 
surname. 

(c)  Action  concerning  existing  open- 
end  accounts — (1)  Limitations.  In  the 
absence  of  evidence  of  the  appUcant's 
inabiUty  or  unwillingness  to  repay,  a 
creditor  shall  not  take  any  of  the 
following  actions  regarding  an  applicant 
who  is  contractually  Uable  on  an 
existing  open-end  account  on  the  basis 
of  the  applicant's  reaching  a  certain  age 
or  retiring  or  on  the  basis  of  a  change 
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in  the  applicant's  name  or  marital 
status: 

(i)  Require  a  reapplication,  except  as 
provided  in  paragraph  (c)(2)  of  this 
section; 

(ii)  Change  the  terms  of  the  accoimt; 
or 

(iii)  Terminate  the  account. 

(2)  Requiring  reapplication.  A  creditor 
may  require  a  reapplication  for  an  open- 
end  account  on  the  basis  of  a  change  in 
the  marital  status  of  an  applicant  who 
is  contractually  liable  if  die  credit 
granted  was  based  in  whole  or  in  part 
on  income  of  the  applicant's  spouse  and 
if  information  available  to  the  creditor 
indicates  that  the  applicant's  income 
may  not  support  the  amount  of  credit 
currently  available. 

(d)  Signature  of  spouse  or  other 
person— (1)  Rule  for  qualified  applicant. 
Except  as  provided  in  this  paragraph,  a 
creditor  shall  not  require  the  signature 
of  an  applicant's  spouse  or  other  person, 
other  than  a  joint  applicant,  on  any 
credit  instrument  if  the  applicant 
qualifies  under  the  creditor's  standards 
of  creditworthiness  for  the  amount  and 
terms  of  the  credit  requested.  ^A 
creditor  shall  not  deem  the  submission 
of  a  joint  financial  statement  or  other 
evidence  of  jointly  held  assets  as  an 
application  for  joint  credit.-^ 

(2)  Unsecured  credit.  If  an  applicant 
requests  unsecured  credit  and  relies  in 
part  upon  property  that  the  applicant 
owns  jointly  with  another  person  to 
satisfy  the  creditor's  standards  of 
creditworthiness,  the  creditor  may 
require  the  signature  of  the  other  person 
only  on  the  instrument(s)  necessary,  or 
reasonably  believed  by  the  creditor  to  be 
necessary,  imder  the  law  of  the  state  in 
which  the  property  is  located,  to  enable 
the  creditor  to  reach  the  property  being 
relied  upon  in  the  event  of  the  death  or 
default  of  the  applicant. 

(3)  Unsecured  credit-community 
property  states.  If  a  married  applicant 
requests  imsecured  credit  and  resides  in 
a  community  property  state,  or  if  the 
property  upon  which  the  applicant  is 
relying  is  located  in  such  a  state,  a 
creditor  may  require  the  signature  of  the 
spouse  on  any  instnunent  necessary,  or 
reasonably  believed  by  the  creditor  to  be 
necessary,  imder  applicable  state  law  to 
make  the  community  property  available 
to  satisfy  the  debt  in  the  event  of  default 
if: 

(i)  Applicable  state  law  denies  the 
applicant  power  to  manage  or  control 
sufficient  commimity  property  to  "" 

qualify  for  the  amoimt  of  credit 
requested  under  the  creditor's  standards 
of  creditworthiness;  and 

(ii)  The  applicant  does  not  have 
sufficient  separate  property  to  qualify 


for  the  amount  of  credit  requested 
without  regard  to  community  property. 

(4)  Secured  credit.  If  an  applicant 
requests  secured  credit,  a  creditor  may 
require  the  signature  of  the  applicant's 
spouse  or  other  person  on  any 
instrument  necessary,  or  reasonably 
believed  by  the  creditor  to  be  necessary, 
under  applicable  state  law  to  make  the 
property  being  offered  as  security 
available  to  satisfy  the  debt  in  the  event 
of  default,  for  example,  an  instrument  to 
create  a  valid  lien,  pass  clear  title,  waive 
inchoate  rights,  or  assign  earnings. 

(5)  Additional  parties.  If,  imder  a 
creditor's  standards  of  creditworthiness, 
the  personal  liability  of  an  additional 
party  is  necessary  to  support  the 
extension  of  the  credit  requested,  a 
creditor  may  request  a  cosigner, 
guamntur,  or  the  like.  The  applicant's 
spouse  may  serve  as  an  additional  party, 
but  the  creditor  shall  not  require  that 
the  spouse  be  the  additional  party. 

(6)  Rights  of  additional  parties.  A 
creditor  shall  not  impose  requirements 
upon  an  additional  party  that  the 
creditor  is  prohibited  from  imposing 
upon  an  applicant  under  this  section. 

(e)  Insurance.  A  creditor  shall  not 
refuse  to  extend  credit  and  shall  not 
terminate  an  accoiuit  because  credit  life, 
health,  accident,  disability,  or  other 
credit-related  insurance  is  not  available 
on  the  basis  of  the  applicant's  age. 

f  202J    Special  purpo—  credit  ptogrami. 
(a)  Standards  for  programs.  Subject  to 
the  provisions  of  paragraph  (b)  of  this 
section,  the  Act  and  this  regulation 
permit  a  creditor  to  extend  special 
purpose  credit  to  applicants  who  meet 
eligibility  requirements  under  the 
following  types  of  credit  programs: 

(1)  Any  credit  assistance  program 
expressly  authorized  by  federal  or  state 
law  for  the  benefit  of  an  economically 
disadvantaged  class  of  persons; 

(2)  Any  credit  assistance  program 
offered  by  a  not-for-profit  organization, 
as  defined  under  section  501(c)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended,  for  the  benefit  of  its  members 
or  for  the  benefit  of  an  economically 
disadvantaged  class  of  persons;  or 

(3)  Any  special  purpose  credit 
program  offered  by  a  for-profit 
organization  or  in  which  such  an 
organization  participates  [to  meet 
special  social  needs],  if: 

(i)  The  program  is  established  and 
administered  pursuant  to  a  written  plan 
that  identifies  the  class  of  persons  that 
the  program  is  designed  to  benefit  and 
sets  fordi  the  procedures  and  standards 
for  extending  credit  pursuant  to  the 
program;  and 

(ii)  The  program  is  established  and 
administered  to  extend  credit  to  a  class 


of  persons  who,  under  the 
organization's  customary  standards  of 
creditworthiness,  probably  would  not 
receive  such  credit  or  would  receive  it 
on  less  favorable  terms  than  are 
ordinarily  available  to  other  applicants 
applying  to  the  organization  for  a 
similar  type  and  amount  of  credit. 

(b)  Rules  in  other  sectionsl.H^ — 
■^1)  General  applicability.  All  of  the 
provisions  of  this  regulation  apply  to 
each  of  the  special  purpose  credit 
programs  described  in  paragraph  (a)  of 
this  section  unless  modified  by  this 
section. 

(2)  (Jommon  characteristics.  A 
program  described  in  paragraph  (a)(2)  or 
(a)(3)  of  this  section  qualifies  as  a 
special  purpose  credit  program  only  if  it 
was  established  and  is  administered  so 
as  not  to  discriminate  against  an 
applicant  on  any  prohibited  basis; 
however,  all  program  participants  may 
be  required  to  share  one  or  more 
common  characteristics  (for  example, 
race,  national  origin,  or  sex)  so  long  as 
the  program  was  not  established  and  is 
not  administered  with  the  purpose  of 
evading  the  requirements  of  the  Act  or 
this  regulation. 

(c)  Special  rule  concerning  requests 
and  use  of  information.  If  participants 
in  a  special  piupose  credit  program 
described  in  paragraph  (a)  of  this 
section  are  required  to  possess  one  or 
more  common  characteristics  (for 
example,  race,  national  origin,  or  sex) 
and  if  the  program  otherwise  satisfies 
the  requirements  of  paragraph  (a)  of  this 
section,  a  creditor  may  request  and 
consider  information  regarding  the 
common  characteristic(s)  in  determining 
the  applicant's  eligibility  for  the 
program. 

(d)  Special  rule  in  the  case  of 
financial  need.  If  financial  need  is  one 
of  the  criteria  under  a  special  purpose 
program  described  in  paragraph  (a)  of 
this  section,  the  creditor  may  request 
and  consider,  in  determining  an 
applicant's  eligibility  for  the  program, 
information  regarding  the  applicant's 
marital  status;  alimony,  child  support, 
and  separate  maintenance  income;  and 
the  spouse's  financial  resoiuces.  In 
addition,  a  creditor  may  obtain  the 
signature  of  an  applicant's  spoiise  or 
other  person  on  an  application  or  credit 
instrument  relating  to  a  special  purpose 
program  if  the  signatmre  is  required  by 
federal  or  state  law. 

1202.9    Notifications. 

(a)  Notification  of  action  taken.  ECO  A 
notice,  and  statement  of  specific 
reasons — (1)  VWien  notification  is 
required.  A  creditor  shall  notify  an 
applicant  of  action  taken  lyithin: 
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(i)  30  days  after  receiving  a  completed 
I  ^plication  concerning  the  creditor's 
« ^proval  of,  counteroffer  to,  or  adverse 
4^on  on  the  application; 

(ii)  30  days  after  taking  adverse  action 
dA  an  incomplete  application,  unless 
liotice  is  provided  in  accordance  with 
aph  (c)  of  this  section; 

(iii)  30  days  after  taking  adverse 
ion  of  an  existing  account;  or 

(iv)  90  days  after  notifying  the 

plicant  of  a  counteroffer  if  the 
i  bplicant  does  not  expressly  accept  or 
lile  the  credit  offered. 

(2)  Content  of  notification  when 
verse  action  is  taken.  A  notification 
en  to  an  applicant  when  adverse 
ion  is  taken  shall  be  in  writing  and 

lall  contain:  a  statement  of  the  action 
en;  the  name  and  address  of  the 
ditor;  a  statement  of  the  provisions  of 
ion  701(a)  of  the  Act;  the  name  and 
dress  of  the  federal  agency  that 
inisters  compliance  with  respect  to 
creditor;  and  either: 
(i)  A  statement  of  specific  reasons  for 

action  taken;  or 
(ii)  A  disclosure  of  the  applicant's 

t  to  a  statement  of  specific  reasons 
thin  30  days,  if  the  statement  is 
rejquested  within  60  days  of  the 
c  tjeditor's  notification.  The  disclosure 
stiall  include  the  name,  address,  and 
t  ^phone  number  of  the  person  or 
c  mce  from  which  the  statement  of 
r  B|asons  can  be  obtained.  If  the  creditor 
c  l^ooses  to  provide  the  reasons  orally, 
creditor  shall  also  disclose  the 
plicant's  right  to  have  them 
nfirmed  in  writing  within  30  days  of 
receiving  a  written  request  for 
c  confirmation  from  the  applicant. 

(3)  Notification  to  business  credit 
(^plicants.  For  business  credit,  a   . 

tor  shall  comply  with  the 
uirements  of  this  paragraph  in  the 
[owing  manner: 

(i)  Witn  regard  to  a  business  that  had 
^ss  revenues  of  $1,000,000  or  less  in 
its  preceding  fiscal  year  (other  than  an 
eictension  of  trade  credit,  credit  incident 
tp  a  factoring  agreement,  or  other  similar 
t  i^pes  of  business  credit),  a  creditor  shall 
ccmply  with  paragraphs  (a)(1)  and  (2), 
en  cent  that: 

(A)  The  statement  of  the  action  taken 
iJiay  be  given  orally  or  in  writing,  when 

S verse  action  is  taken; 
(B)  Disclosure  of  em  applicant's  right 
a  statement  of  reasons  may  be  given 
ait:  the  time  of  application,  instead  of 
V  rhen  adverse  action  is  taken,  provided 
t  i|e  disclosure  is  in  a  form  the  applicant 
Di^y  retain  and  contains  the  information 
r3t[uired  by  paragraph  (a)(2)(ii)  of  this 
sejction  and  the  ECOA  notice  specified 
i:  1  paragraph  (b)(1)  of  this  section; 

1(C)  For  an  application  made  solely  by 
t )  ephone,  a  creditor  satisfies  the 


requirements  of  this  paragraph  by  an 
oral  statement  of  the  action  taken  and  of 
the  applicant's  right  to  a  statement  of 
reasons  for  adverse  action. 

(ii)  With  regard  to  a  business  that  had 
gross  revenues  in  excess  of  $1 ,000,000 
in  its  preceding  fiscal  year  or  an 
extension  of  trade  credit,  credit  incident 
to  a  factoring  agreement,  or  other  similar 
types  of  business  credit,  a  creditor  shall: 

(A)  ►Within  a  reasonable  time  of  the 
action  taken,"^  [Notify)  ►notify^  the 
applicant,  orally  or  in  writing,  [vidthin  a 
reasonable  time)  of  the  action  taken 
►and  of  the  applicant's  right  to  a 
written  statement  of  reasons"^;  and 

(B)  Provide  a  written  statement  of  the 
reasons  for  adverse  action  and  the 
ECOA  notice  specified  in  paragraph 
(b)(1)  of  this  section  if  the  applicant 
makes  a  written  request  tor  the  reasons 
within  60  days  of  being  notified  of  the 
adverse  action. 

(b)  Form  of  ECOA  notice  and 
statement  of  specific  reasons — (1)^C0A 
notice.  To  satisfy  the  disclosure    ^* 
requirements  of  paragraph  (a)(2)  of  this 
section  regarding  section  701(a)  of  the    - 
Act,  the  creditor  shall  provide  a  notice 
that  is  substantially  similar  to  the 
following:  The  federal  Equal  Credit 
Opportimity  Act  prohibits  creditors 
from  discriminating  against  credit 
applicants  on  the  basis  of  race,  color, 
religion,  national  origin,  sex,  marital 
status,  age  (provided  the  applicant  has 
the  capacity  to  enter  into  a  binding 
contract);  because  all  or  part  of  the 
applicant's  income  derives  from  any 
public  assistance  program;  or  because 
the  applicant  has  in  good  faith  exercised 
any  right  under  the  Consumer  Credit 
Protection  Act.  The  federal  agency  that 
administers  compliance  with  this  law 
concerning  this  creditor  is  (name  and 
address  as  specified  by  the  appropriate 
agency  listed  in  appendix  A  of  this 
regulation). 

(2)  Statement  of  specific  reasons.  The 
statement  of  reasons  for  adverse  action 
required  by  paragraph  (a)(2)(i)  of  this 
section  must  be  specific  and  indicate 
the  principal  reason(s)  for  the  adverse 
action.  Statements  that  the  adverse 
action  was  based  on  the  creditor's 
internal  standards  or  policies  or  that  the 
apphcant^,  joint  applicant,  or  similar 
party^  failed  to  achieve  the  qualifying 
score  on  the  creditor's  credit  scoring 
system  are  insufficient. 

(c)  Incomplete  applications — (1) 
Notice  alternatives.  Within  30  days  after 
receiving  an  application  that  is  - 
incomplete  regarding  matters  that  an 
applicant  can  complete,  the  creditor 
shall  notify  the  applicant  either: 

(i)  Of  action  taken,  in  accordance  with 
paragraph  (a)  of  this  section;  or 


(ii)  Of  the  incompleteness,  in 
accordance  with  paragraph  (c)(2)  of  this 
section. 

(2)  Notice  of  incompleteness.  If 
additional  information  is  needed  from 
an  applicant,  the  creditor  shall  send  a 
written  notice  to  the  applicant 
specifying  the  information  needed, 
designating  a  reasonable  period  of  time 
for  the  applicant  to  provide  the 
information,  and  informing  the 
applicant  that  failure  to  provide  the 
information  requested  will  result  in  no 
further  consideration  being  given  to  the 
application.  The  creditor  shall  have  no 
further  obligation  under  this  section  if 
the  applicant  fails  to  respond  within  the 
designated  time  period.  If  the  applicant 
supplies  the  requested  information 
within  the  designated  time  period,  the 
creditor  shall  take  action  on  the 
application  and  notify  the  applicant  in 
accordance  with  paragraph  (a)  of  this 
section. 

(3)  Oral  request  for  information.  At  its 
option,  a  creditor  ma^  inform  the 
applicant  orally  of  the  need  for 
additional  information;  but  if  the 
application  remains  incomplete  the 
creditor  shall  send  a  notice  in 
accordance  with  paragraph  (cjfl)  of  this 
section. 

-  (d)  Oral  notifications  by  small-volume 
creditors.  The  requirements  of  this 
section  (including  statements  of  specific 
reasons)  are  satisfied  by  oral 
notifications  in  the  case  of  any  creditor 
that  did  not  receive  more  than  150 
applications  diuing  the  preceding 
calendar  year. 

(e)  Withdrawal  of  approved 
application.  When  an  applicant  submits 
an  application  and  the  parties 
contemplate  that  the  applicant  will 
inquire  about  its  status,  if  the  creditor 
approves  the  application  and  the 
applicant  has  not  inquired  within  30 
days  after  applying,  the  creditor  may 
treat  the  application  as  withdrawn  and 
need  not  comply  with  paragraph  (a)(1) 
of  this  section. 

(f)  Multiple  applicants.  When  an 
application  involves  more  than  one 
applicant,  notification  need  only  be 
given  to  one  of  them  but  must  be  given 
to  the  primary  applicant  where  one  is 
readily  apparent. 

(g)  Applications  submitted  through  a 
third  party.  When  an  application  is 
made  on  behalf  of  an  applicant  to  more 
than  one  creditor  and  the  applicant 
expressly  accepts  or  uses  credit  offered 
by  one  of  the  creditors,  notification  of 
action  taken  by  any  of  the  other 
creditors  is  not  required.  If  no  credit  is 
offered  or  if  the  applicant  does  not 
expressly  accept  or  use  any  credit 
offered,  each  creditor  taking  adverse 
action  must  comply  with  this  section, 
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directly  or  through  a  third  party.  A 
notice  given  by  a  third  party  sIuU 
disclose  the  identity  of  each  creditor  on 
whose  behalf  the  notice  is  given. 

1202.10    FumtaMngofCfecMinfonnalfcMt. 

(a)  Designation  of  accounts.  A  creditor 
that  furnishes  credit  information  shall 
designate: 

(1)  Any  new  account  to  reflect  the 
participation  of  both  spouses  if  the 
applicant's  spouse  is  permitted  to  use  or 
is  contractually  liable  on  the  account 
(other  than  as  a  guarantor,  surety, 
endorser,  or  similar  party);  and 

(2)  Any  existing  account  to  reflect 
such  participation,  within  90  days  after 
receiving  a  written  request  to  do  so  from 
one  of  the  spouses. 

(b)  Routine  reports  to  consumer 
reporting  agency.  If  a  creditor  furnishes 
credit  information  to  a  consiuner 
reporting  agency  concerning  an  account 
designated  to  reflect  the  participation  of 
both  spouses,  the  creditor  shall  furnish 
the  information  in  a  manner  that  will 
enable  the  agency  to  provide  access  to 
the  information  in  the  name  of  each 
spouse. 

(c)  Reporting  in  response  to  inquiry.  If 
a  creditor  furnishes  credit  information 
in  response  to  an  inquiry  concerning  an 
account  designated  to  reflect  the 
participation  of  both  spouses,  the 
creditor  shall  furnish  the  information  in 
the  name  of  the  spouse  about  whom  the 
information  is  requested. 

f  202.11    Reiationto  state  law. 

(a)  Inconsistent  state  laws.  Except  as 
otherwise  provided  in  this  section,  this 
regulation  alters,  affects,  or  preempts 
only  those  state  laws  that  are 
inconsistent  with  the  Act  and  this 
regulation  and  then  only  to  the  extent  of 
the  inconsistency.  A  state  law  is  not 
inconsistent  if  it  is  more  protective  of  an 
applicant. 

(b)  Preempted  provisions  of  state  law. 
(1)  A  state  law  is  deemed  to  be 
inconsistent  with  the  requirements  of 
the  Act  and  this  regulation  and  less 
protective  of  an  applicant  within  the 
meaning  of  section  705(f)  of  the  Act  to 
the  extent  that  the  law: 

(i)  Requires  or  permits  a  practice  or 
act  prohibited  by  the  Act  or  this 
regulation; 

(ii)  Prohibits  the  individual  extension 
of  consumer  credit  to  both  parties  to  a 
marriage  if  each  spouse  individually 
and  voluntarily  applies  for  such  credit; 

(iii)  Prohibits  inquiries  or  collection 
of  data  required  to  comply  with  the  Act 
or  this  regulation; 

(iv)  Prohibits  asking  ►about^  or 
considering  age  in  an  empirically 
derived,  demonstrably  and  statistically 
sound,  credit  scoring  system  to 


determine  a  pertinent  element  of 
creditworthiness,  or  to  favor  an  elderly 
applicant;  or 

(v)  Prohibits  inquiries  necessary  to 
establish  or  administer  ^a-^  [as] 
special  purpose  credit  program  as 
defined  by  §  202.8. 

(2)  A  creditor,  state,  or  other 
interested  party  may  request  the  Board 
to  determine  whether  a  state  law  is 
inconsistent  with  the  reqvurements  of 
the  Act  and  this  regulation. 

(c)  Laws  on  finance  charges,  loan 
ceilings.  If  married  applicants 
voluntarily  apply  for  and  ►obtain-^ 
[obtained!  individual  accounts  with  the 
same  creditor,  the  accounts  shall  not  be 
aggregated  or  otherwise  combined  for 
purposes  of  determining  permissible 
finance  charges  or  loan  ceilings  under 
any  federal  or  state  law.  Permissible 
loan  ceiling  laws  shall  be  construed  to 
permit  each  spouse  to  become 
individually  liable  up  to  the  amount  of 
the  loan  ceUings,  less  the  amount  for 
which  the  applicant  is  jointly  liable. 

(d)  State  and  federal  laws  not 
affected.  This  section  does  not  alter  or 
annul  any  provision  of  state  property 
laws,  laws  relating  to  the  disposition  of 
decedents'  estates,  or  federal  or  state 
banking  regulations  directed  only 
toward  insuring  die  solvency  of 
financial  institutions. 

(e)  Exemption  for  state-regulated 
transactions — (1)  Applications.  A  state 
may  apply  to  the  Board  for  an 
exemption  bom  the  requirements  of  the 
Act  and  this  regulation  for  any  class  of 
credit  transactions  within  the  state.  The 
Board  will  grant  such  an  exemption  if 
the  Board  determines  that: 

(i)  The  class  of  credit  transactions  is 
subject  to  state  law  requirements 
substantially  similar  to  the  Act  and  this 
regulation  or  that  applicants  are 
afforded  greater  protection  under  state 
law;  and 

(ii)  There  is  adequate  provision  for 
state  enforcement. 

(2)  Liability  and  enforcement,  (i)  No 
exemption  will  extend  to  the  civil- 
liability  provisions  of  section  706  or  the 
administrative-enforcement  provisions 
of  section  704  of  the  Act. 

(ii)  After  an  exemption  has  been 
granted,  the  requirements  of  the 
applicable  state  law  (except  for 
additional  requirements  not  imposed  by 
federal  law)  will  constitute  the 
requirements  of  the  Act  and  this 
regulation. 

§202.12    Record  retention. 

(a)  Retention  of  prohibited 
information.  A  creditor  may  retain  in  its 
files  information  that  is  prohibited  by 
the  Act  or  this  regulation  in  evaluating 
applications,  without  violating  the  Act 


or  this  regidation,  if  the  information  was 
obtained: 

(1)  From  any  source  prior  to  March 
23, 1977; 

(2)  From  consumer  reporting  agencies, 
an  applicant,  or  others  without  the 
specific  request  of  the  creditor;  or 

(3)  As  required  to  monitor  compliance 
with  the  Act  and  this  regulation  or  other 
federal  or  state  statutes  or  regulations. 

(b)  Preservation  of  records— {\) 
Applications.  For  25  months  [(12 
months  for  business  credit)]  after  the 
date  that  a  creditor  notifies  an  applicant 
of  action  taken  on  an  application  or  of 
incompleteness  ^(except  as  provided 
in  paragraph  (b)(5)  of  this  section)^ 
the  creditor  shall  retain  in  original  form 
or  a  copy  thereof: 

(i)  Any  application  that  it  receives, 
any  information  reqiiired  to  be  obtained 
concerning  characteristics  of  the 
applicant  to  monitor  compliance  with 
the  Act  and  this  regulation  or  other 
similar  law,  and  any  other  written  or 
recorded  information  used  in  evaluating 
the  application  and  not  retiuned  to  the 
applicant  at  the  applicant's  request; 

(ii)  A  copy  of  the  following 
documents  if  furnished  to  the  applicant 
in  written  form  (or,  if  furnished  orally, 
any  notation  or  memorandum  made  by 
the  creditor): 

(A)  The  notification  of  action  taken; 
and 

(B)  The  statement  of  specific  reasons 
for  adverse  action;  and 

(iii)  Any  written  statement  submitted 
by  the  applicant  alleging  a  violation  of 
the  Act  or  this  regulation. 

(2)  Existing  accounts.  For  25  months 
[(12  months  for  business  credit)]  after 
the  date  that  a  creditor  notifies  an 
applicant  of  adverse  action  regarding  an 
existing  accoimt  ►(except  as  provided 
in  paragraph  (b)(5)  of  this  section)-^ 
the  creditor  shall  retain  as  to  that 
account,  in  original  form  or  a  copy 
thereof: 

(i)  Any  written  or  recorded 
information  concerning  the  adverse 
action;  and 

(ii)  Any  written  statement  submitted 
by  the  applicant  alleging  a  violation  of 
the  Act  or  this  regulation. 

(3)  Other  applications.  For  25  months 
[(12  months  for  business  credit)]  after 
the  date  that  a  creditor  receives  an 
application  for  which  the  creditor  is  not 
required  to  comply  with  the  notification 
requirements  of  §  202.9  ►(except  as 
provided  in  paragraph  (b)(5)  of  this 
section)-^,  the  creditor  shall  retain  all 
written  or  recorded  information  in  its 
possession  concerning  the  applicant, 
including  any  notation  of  action  taken. 

(4)  Enforcement  proceedings  and 
investigations.  A  creditor  shall  retain 
the  information  beyond  25  months  [(12 
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]  r  onths  for  business  credit)]  ►(except 
I  u  t  provided  in  paragraph  (b)(5)  of  this 
( *  iction)"^  if  [it]  ►the  creditor^  has 
i  II  rtual  notice  that  it  is  under 
j  nvestigation  or  is  subject  to  an 
I  inforcement  proceeding  for  an  alleged 
1  violation  of  the  Act  or  this  regulation  by 
1  he  Attorney  General  of  the  United 
states  or  by  an  enforcement  agency 
arged  with  monitoring  that  creditor's 
mpliance  with  the  Act  and  this 

ation,  or  if  it  has  been  served  with 
itice  of  an  action  filed  pursuant  to 

on  706  of  the  Act  and  §  202.14  of 
s  regulation.  The  creditor  shall  retain 
e  information  imtil  final  disposition  of 
e  matter,  imless  an  earlier  time  is 

Sowed  by  order  of  the  agency  or  court. 
[5)  Special  rale  for  certain  Business 
idit  applications.  With  regard  to  a 
business  with  gross  revenues  in  excess 
M  $1,000,000  in  its  preceding  fiscal 
year,  or  an  extension  of  trade  credit, 
4tedit  incident  to  a  factoring  agreement 
6t  other  similar  types  of  business  credit, 
t^e  creditor  shall  retain  records  for  at 

it  60  days  after  notifying  the 
.j^plicant  of  the  action  taken.  If  within 
'  at  time  period  the  applicant  requests 

writing  the  reasons  for  adverse  action 
i  that  records  be  retained,  the  creditor 
ll^all  retain  records  for  12  months. 
(6)  Self-tests.  For  25  months  after  a 
If-test  (as  defined  in  §  202.15)  has 
n  completed,  the  creditor  shall  retain 
written  or  recorded  information 
ut  the  self-test.  A  creditor  shall 
:ain  information  beyond  25  months  if 
jhas  actual  notice  that  it  is  imder 
ivestigation  or  is  subject  to  an 
'orcement  proceeding  for  an  alleged 
lolation,  or  if  it  has  been  served  with 
i^tice  of  a  civil  action.  In  such  cases, 
le  creditor  shall  retain  the  information 
til  final  disposition  of  the  inatter, 
ess  an  earlier  time  is  allowed  by  the 
Ijpropriate  agency  or  court  order. 
►(7)  Preapplication  marketing 
Mformation.  For  25  months  after  the 
date  that  a  creditor  solicits  potential 
bttstomers  for  credit  (12  months  for 
less  credit  subject  to  paragraph 
(5)  of  this  section),  the  creditor  shall 
in  original  form  or  a  copy  thereof: 
(i)  Any  preapproved  credit 
licitation,  the  list  of  criteria  the 

tor  used  to  select  potential 
ipients  of  the  solicitation,  any 
inespcmdence  (to  and  from  the 
ected  recipients)  related  to 
implaints  about  the  solicitation;  and 
(ii)  Any  component  of  a  marketing 

to  which  such  solicitation 
ites.-^ 

13    Infomwtfcm  for  monitoring 
|:|arpos*». 

(a)  Information  to  be  requested. 


(a)fo/i 


A  creditor  that  receives  an 


application  for  credit  primarily  for  the 
purchase  or  refinancing  of  a  dwelling 
■  occupied  or  to  be  occupied  by  the 
applicant  as  a  principal  residence, 
where  the  extension  of  credit  will  be   '^ 
secured  by  the  dwelling,  shall  request  as 
part  of  the  application  the  following 
information  regarding  the  applicant(s): 

1(1)1  ►i.'^  Race  or  national  origin, 
using  the  categories  American  Indian  or 
Alaskan  Native;  Asian  or  Pacific 
Islander;  Black;  White;  Hispanic;  Other 
(Specify); 

1(2)1  ►ii.'^  Sex; 

1(3)1  ►iii."^  Marital  status,  using  the 
categories  married,  unmarried,  and 
separated;  and 

1(4)1  ►iv.-^  Age. 

►(2)-^  Dwelling  means  a  residential 
structure  that  contains  one  to  four  units, 
whether  or  not  that  structure  is  attached 
to  real  property.  The  term  includes,  but 
is  not  limited  to,  an  individual 
condominium  or  cooperative  unit,  and  a 
mobile  or  other  manufactured  home. 

(b)  Obtaining  [of]  information. 
Questions  regarding  race  or  national 
origin,  sex,  marital  status,  and  age  may 
be  listed,  at  the  auditor's  option,  on  the 
appUcation  form  or  on  a  separate  form 
that  refers  to  the  application.  The 
applicant(s)  shadl  be  asked  but  not 
required  to  supply  the  requested 
information.  If  the  applicant(s)  chooses 
not  to  provide  the  information  or  any 
part  of  it,  that  fact  shall  be  noted  on  the 
form.  The  creditor  shall  then  also  note 
on  the  form,  to  the  extent  possible,  the 
race  or  national  origin  and  sex  of  the 
applicant(s]  on  the  basis  of  visual 
observation  or  surname. 

(c)  Disclosure  to  applicant(s).  The 
creditor  shall  inform  the  applicant(s) 
that  the  information  regarding  race  or 
national  origin,  sex,  marital  status,  and 
age  is  being  requested  by  the  federal 
government  for  the  purpose  of 
monitoring  compliance  with  federal 
statutes  that  prohibit  creditors  from 
discriminating  against  applicants  on 
those  bases.  The  creditor  shall  also 
inform  the  applicant(s)  that  if  the 
applicant(s)  chooses  not  to  provide  the 
information,  the  creditor  is  required  to 
note  the  race  or  national  origin  and  sex 
on  the  basis  of  visual  observation  or 
surname. 

(d)  Substitute  monitoring  program.  A 
monitoring  program  required  by  an 
agency  charged  with  administrative 
enforcement  under  section  704  of  the 
Act  may  be  substituted  for  the 
requirements  contained  in  paragraphs 
(a),  (b),  and  (c)  ►of  this  section'^ 

f  202.14    Enforcomont,  pwi«lti«s  and 
liabiltttes. 

(a)  Administrative  en/oirementf.l  (1) 
As  set  forth  more  fully  in  section  704  of 


the  Act,  administrative  enforcement  of 
the  Act  and  this  regiilation  regarding 
certain  creditors  is  assigned  to  the 
Comptroller  of  the  Currency.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Board  of  Directors  of  the 
Federal  Deposit  Insiuance  Corporation, 
Office  of  Thrift  Supervision,^  National 
Credit  Union  Administration,  Interstate 
Commerce  Commission,  Secretary  of 
Agriculture,  Farm  Credit 
Administration,  Seciuities  and 
Exchange  Commission,  Small  Business 
Administration,  and  Secretary  of 
Transportation. 

(2)  Except  to  the  extent  that 
administrative  enforcement  is  ^ 

specifically  assigned  to  other 
authorities,  compliance  with  the 
requirements  imposed  imder  the  Act 
and  this  rsgulaticn  is  enforced  by  the 
Federal  Trade  Commission. 

(b)  Penalties  and  liabilitiesf..'i  (1) 
Sections  706(a)  and  (b)  and  702(g)  of  the 
Act  provide  that  any  creditor  that  fails 
to  comply  with  a  requirement  imposed 
by  the  Act  or  this  regidation  is  subject 
to  civil  liability  for  actual  and  punitive 
damages  in  individual  or  class  actions. 
Pursuant  to  sections  704(b),  (c),  and  (d) 
and  702(g)  of  the  Act,  violations  of  the 
Act  or  ►this  regulation"^  [regidatioiul 
also  constitute  violations  of  other 
federal  laws.  Liability  for  pimitive 
damages  is  restricted  to 
nongovernmental  entities  and  is  limited 
to  $10,000  in  individual  actions  and  the 
lesser  of  $500,000  or  1  percent  of  the 
creditor's  net  worth  in  class  actions. 
Section  706(c)  provides  for  equitable 
and  declaratory  relief  and  section  706(d) 
authorizes  the  awarding  of  costs  and 
reasonable  attorney's  fees  to  an 
aggrieved  applicant  in  a  successful 
action. 

(2)  As  provided  in  section  706(f),  a 
civil  action  under  the  Act  or  this 
regidation  may  be  brought  in  the 
appropriate  United  States  district  feburt 
without  regard  to  the  amount  in 
controversy  or  in  any  other  court  of 
competent  jiuisdiction  within  two  years 
after  the  date  of  the  occiurence  of  the 
violation,  or  within  one  year  after  the 
commencement  of  an  administrative 
enforcement  proceeding  or  of  a  civil 
action  brought  by  the  Attorney  General 
of  the  United  States  within  two  years 
after  the  alleged  violation. 

(3)  If  an  agency  responsible  for 
administrative  enforcement  is  imable  to 
obtain  compliance  with  the  Act  or  this 
►regulation"^  [parti,  it  may  refer  the 
matter  to  the  Attorney  General  of  the 
United  States.  In  addition,  if  the  Board, 
the  Comptroller  of  the  Currency,  the 
Federal  Deposit  Insurance  Corporation, 
the  Office  of  Thrift  Supervision,  or  the 
National  Credit  Union  Administration 
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has  reason  to  believe  that  one  or  more 
creditors  engaged  in  a  pattern  or 
practice  of  discouraging  or  denying 
applications  in  violation  of  the  Act  or 
this  regulation,  the  agency  shall  refer 
the  matter  to  the  Attorney  General. 
Furthermore,  the  agency  may  refer  a 
matter  to  the  Attorney  General  if  the 
agency  has  reason  to  believe  that  one  or 
more  creditors  violated  section  701(a)  of 
the  Act. 

(4)  On  referral,  or  whenever  the 
Attorney  General  has  reason  to  believe 
that  one  or  more  creditors  engaged  in  a 
pattern  or  practice  in  violation  of  the 
Act  or  this^regulation^  [part],  the 
Attorney  General  may  bring  a  dvil 
action  for  such  relief  as  may  be 
appropriate,  including  actual  and 
punitive  damages  and  injimctive  relief 

(5)  If  the  Board,  the  Comptroller  of  the 
Ciurency,  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift 
Supervision,  or  the  National  Credit 
Union  Administration  has  reason  to 
believe  (as  a  result  of  a  consimier 
complaint,  conducting  a  consumer 
compliance  examination,  or  otherwise) 
that  a  violation  of  the  Act  or  this 
regulation  has  occurred  which  is  also  a 
violation  of  the  Fair  Housing  Act,  and 
the  matter  is  not  referred  to  the  Attorney 
General,  the  agency  shall  notify: 

(i)  The  Secretary  of  Housing  and 
Urban  Development;  and 

(ii)  The  applicant  that  the  Secretary  of 
Housing  and  Urban  Development  has 
been  notified  and  that  remedies  for  the 
violation  may  be  available  under  the 
Fair  Housing  Act. 

(c)  Failure  of  compliance.  A  creditor's 
failure  to  comply  with  §§  202.6(b)(6), 
202.9,  202.10,  202.12  or  202.13  is  not  a 
violation  if  it  results  from  an 
inadvertent  error.  On  discovering  an 
error  imder  §§  202.9  and  202.10.  the 
creditor  shall  coirect  it  as  soon  as 
possible.  [If  a  creditor  inadvertently 
obtains  the  monitoring  information 
regarding  the  race  or  national  origin  and 
sex  of  the  applicant  in  a  dwelling- 
related  transaction  not  covered  by 
§  202.13,  the  creditor  may  act  on  and 
retain  the  application  without  violating 
the  regulation.] 

1202.15    IncenOvM  for  Mif-teeting  and 


(a)  General  rules — (1)  Voluntary  self- 
testing  and  correction.  The  report  or 
results  of  the  self-test  that  a  creditor 
voluntarily  conducts  (or  authorizes)  are 
privileged  as  provided  in  this  section. 
Data  collection  required  by  law  or  by 
any  governmental  authority  is  not  a 
voluntary  self-test. 

(2)  Corrective  action  required.  The 
privilege  in  this  section  applies  only  if 


the  creditor  has  taken  or  is  taking 
appropriate  corrective  action. 

(3)  Other  privileges.  The  privilege 
created  by  this  section  does  not 
preclude  the  assertion  of  any  other 
privilege  that  may  also  apply. 

(b)  Self-test  defined— {1)  Definition.  A 
self-test  is  any  program,  practice,  or 
study  that: 

(i)  Is  designed  and  used  specifically  to 
determine  the  extent  or  effectiveness  of 
a  creditor's  compliance  with  the  Act  or 
this  regulation;  and 

(ii)  Creates  data  or  factual  information 
that  is  not  available  and  cannot  be 
derived  bom  loan  or  application  files  or 
other  records  related  to  credit 
transactions. 

(2)  Types  of  information  privileged. 
The  privilege  under  this  section  applies 
to  the  report  or  results  of  the  self-test, 
data  or  foctual  information  created  by 
the  self-test,  and  any  analysis,  opinions, 
and  conclusions  pertaining  to  the  self- 
test  report  or  results.  The  privilege 
covers  workpapers  or  draft  documents 
as  well  as  final  documents. 

(3)  Types  of  information  not 
privileged.  The  privilege  under  this 
section  does  not  apply  to: 

(i)  Information  about  whether  a 
creditor  conducted  a  self-test,  the 
methodology  used  or  the  scope  of  the 
self-test,  the  time  period  covered  by  the 
self-test,  or  the  dates  it  was  conducted; 
or 

(ii)  Loan  and  application  files  or  other 
business  records  related  to  credit 
transactions,  and  information  derived 
from  such  files  and  records,  even  if  it 
has  been  aggregated,  summarized,  or 
reorganized  to  facilitate  analysis. 

(c)  Appropriate  corrective  action — (1) 
General  requirement.  For  the  privilege 
in  this  section  to  apply,  appropriate 
corrective  action  is  required  when  the 
self-test  shows  that  it  is  more  likely  than 
not  that  a  violation  occurred,  even 
though  no  violation  has  been  formally 
adjudicated. 

(2)  Determining  the  scope  of 
appropriate  corrective  action.  A  creditor 
must  take  corrective  action  that  is ' 
reasonably  likely  to  remedy  the  cause 
and  effsct  of  a  likely  violation  by: 

(i)  Identifying  the  policies  or  practices 
that  are  the  likely  cause  of  the  violation; 
and 

(ii)  Assessing  the  extent  and  scope  of 
any  violation. 

(3)  Types  of  relief  Appropriate 
corrective  action  may  include  both 
prospective  and  remedial  relief,  except 
that  to  establish  a  privilege  under  this 
section: 

(i)  A  creditor  is  not  required  to 
provide  remedial  relief  to  a  tester  used 
in  a  self-test; 


(ii)  A  creditor  is  only  required  to 
provide  remedial  relief  to  an  applicant 
identified  by  the  self-test  as  one  whose 
rights  were  more  likely  than  not 
violated;  and 

(iii)  A  creditor  is  not  required  to 
provide  remedial  relief  to  a  particular 
applicant  if  the  statute  of  limitations 
applicable  to  the  violation  expired 
before  the  creditor  obtained  the  results 
of  the  self-test  or  the  applicant  is 
otherwise  ineligible  for  such  relief 

(4)  No  Admission  of  violation.  Taking 
corrective  action  is  not  an  admission 
that  a  violation  occurred. 

(d)[(l)J  Scope  ofprivilegel.l!^—{l) 
Use  of  privileged  self-test.^  The  report 
or  results  of  a  privileged  self-test  may 
not  be  obtained  or  used: 

(i)  By  a  government  agency  in  any 
examination  or  investigation  relating  to 
compliance  with  the  Act  or  this 
regulation;  or 

(ii)  By  a  government  agency  or  an 
applicant  (including  a  prospective 
applicant  who  alleges  a  violation  of 
§1^202.4(b)^  [202.5(a)])  in  any 
proceeding  or  civil  action  in  which  a 
violation  of  the  Act  or  this  regulation  is 
alleged. 

(2)  Loss  of  privilege.  The  report  or 
results  of  a  self-test  are  not  privileged 
under  paragraph  (d)(1)  of  tlds  section  if 
the  creditor  or  a  person  with  lawful 
access  to  the  report  or  results: 

(i)  Voluntarily  discloses  any  part  of 
the  report  or  results,  or  any  other 
information  privileged  imder  this 
section,  to  an  applicant  or  government 
agency  or  to  the  public; 

(ii)  Discloses  any  part  of  the  report  or 
residts,  or  any  other  information 
privileged  imder  this  section,  as  a 
defense  to  charges  that  the  creditor  has 
violated  the  Act  or  regulation;  or 

(iii)  Fails  or  is  imable  to  produce 
written  or  recorded  information  about 
the  self-test  that  is  required  to  be 
retained  under  §  202.12(b)(6)  when  the 
information  is  needed  to  determine 
whether  the  privilege  applies.  This 
paragraph  does  not  limit  any  other 
penalty  or  remedy  that  may  be  available 
for  a  violation  of  §  202.12. 

(3)  Limited  use  of  privileged 
information.  Notwithstanding  paragraph 
(d)(1)  of  this  section,  the  self-test  report 
or  results  and  any  other  information 
privileged  imder  this  section  may  be 
obtained  and  used  by  an  applicant  or 
government  agency  solely  to  determine 
a  penalty  or  remedy  after  a  violation  of 
the  Act  or-  this  regulation  has  been 
adjudicated  or  admitted.  Disclosures  for 
this  limited  purpose  may  be  used  only 
for  the  particular  proceeding  in  which 
the  adjudication  or  admission  was 
made.  Information  disclosed  imder  this 
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paragraph  (d)(3)  remains  privileged 
u  D  der  paragraph  (d)(1)  of  this  section. 

A  ]  >pendix  A  to  Part  202— Federal 
E  i^fkirceinent  Agencies 

trhe  following  list  indicates  the 
fn  i^eral  agencies  that  enforce  Regulation 
B  ^r  particular  classes  of  areditcnrs.  Any 
questions  concerning  a  particular 
ctiditor  should  be  directed  to  its 
e^orcement  agency.  Terms  that  are  not 
defined  in  the  Federal  Deposit 

urance  Act  (12  U.S.C.  1813(s))  shall 
e  the  meaning  given  to  them  in  the 
emational  Banldng  Act  of  1978  (12 
.C.  3101). 

ional  Banks,  and  Federal  Branches  and 
ieml  Agencies  of  Foreign  Banks 

)ffice  of  the  Comptroller  of  the  Currency, 
stomer  .Assistance  Unit,  1301  McKinney 
BDue,  Suite  3710,  Houston,  Texas  77010. 

State  Member  Banks,  Branches  and  Agencies 
of  Foreign  Banks  (other  than  federal 
bkvnches,  federal  agencies,  and  insured  state 
btanches  of  foreign  banks),  Commercial 
Lf  tiding  Companies  Owned  or  Controlled  by 
FUeign  Banks,  and  Organizations  Operating 

■jder  Section  25  or  25 A  of  the  Federal 
Rl^erve  Act 

'ederal  Reserve  Bank  serving  the  district  in 
iich  the  institution  is  located. 

t^fiaimember  Insured  Banks  and  Insured  State 
inches  of  Foreign  Banks 

''ederal  Deposit  Insurance  Corporation 
;ional  Director  for  the  region  in  which  the 
titution  is  located. 

rings  institutions  insured  under  the 
ings  Association  Insurance  Fund  of  the 
Ire  and  federally  chartered  saving  s  ^ 
ks  insured  under  the  Bank  Insurance 
Fji^d  of  the  FDIC  (but  not  including  state- 
cl  t^rtered  savings  banks  insured  under  the 
B  ihk  Insurance  Fund) 

( )ffice  of  Thrift  Supervision  Regional 
D  J  ector  for  the  region  in  which  the 
in  s  titution  is  located. 


Federal  Credit  Unions 

Regional  office  of  the  National  Credit 
Union  Administration  serving  the  area  in 
which  the  federal  credit  union  is  located. 

Air  Carriers 

Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings,  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington.  DC  20590. 

Creditors  Subject  to  ^Surface 
Transportation  BoardM  {Interstate 
Commerce  Commission^ 

Ofiice  of  Proceedings,  f  Interstate 
Commerce  Commission,  Washington,  DC 
20523]  ^Siuface  Transportation  Board, 
Department  of  Transportation,  1925  K  Street 
NW,  Washin^on,  DC  20423-^ 

Creditors  Subject  to  Packers  and  Stockyards 
Act 

Nearest  Packers  and  Stockyards 
Administration  area  supervisor. 

Small  Business  Investment  Companies 

U.S.  Small  Business  Administration,  ^409 
Third  Street,  SW,-^  11441  L  Street,  NW.J 
Washington.  DC  20416. 

Brokers  and  Dealers 

Securities  and  Exchange  Commission, 
Washington,  DC  20549. 

Federal  Land  Banks,  Federal  Land  Bank 
Associations,  Federal  Intermediate  Credit 
Banks,  and  Production  Credit  Associations 

Farm  Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

Retailers,  Finance  Companies,  and  All  Other 
Creditors  Not  Listed  Above 

FTC  Regional  Office  for  region  in  which 
the  creditor  operates  or  Federal  Trade 
Commission,  Equal  Credit  Opportuinity, 
Washington,  DC  20580. 

Appendix  B  to  Part  202— Model 
Application  Forms 

^l.'^This  appendix  contains  five  model 
credit  application  forms,  each  designated  for 


use  in  a  particular  type  of  consiuner  credit 
transaction  as  indicated  by  the  bracketed 
caption  on  each  form.  The  first  sample  form 
is  intended  for  use  in  open-end,  imseciued 
transactions;  the  second  for  closed-end, 
secured  transactions;  the  third  for  closed-end 
transactions,  whether  unsecured  or  secured; 
the  fourth  in  transactions  involving 
community  property  or  occurring  in 
community  property  states;  and  the  fifth  in 
residential  mortgage  transactions!.  The 
appendix  also]  ^"which"^  contains  a  model 
disclosing  for  use  in  complying  with  §  202.13 
for  certain  dwelling-related  loans.  All  forms 
contained  in  this  appendix  are  models;  their 
use  by  creditors  is  optional. 

^2.*^  The  use  or  modification  of  these 
forms  is  governed  by  the  following 
instructions.  A  creditor  may  change  the 
fonns;  by  asking  for  additional  information 
not  prohibited  by  §  202.5;  by  deleting  any 
information  request;  or  by  rearranging  the 
format  without  modifying  the  substance  of 
the  inquiries.  In  any  of  these  three  instances, 
however,  the  appropriate  notices  regarding 
the  optional  nature  of  courtesy  titles,  the 
option  to  disclose  alimony,  child  support,  or 
separate  maintenance,  and  the  limitation 
concerning  marital  status  inquiries  must  be 
included  in  the  appropriate  places  if  the 
items  to  which  they  relate  appear  on  the 
creditor's  form. 

^3.*^  If  a  creditor  uses  an  appropriate 
Appendix  B  model  form,  or  modifies  a  form 
in  accordance  with  the  above  instructions, 
that  creditor  shall  be  deemed  to  be  acting  in 
compliance  with  the  provisions  of 
paragraphs  ►(b)  and-^  (c)  [and  (d)l  of 
§  202.5  [of  this  regulation]. 
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CREDTT  APPUCATION 


MKHTTANn 


CkKk 
■as 


D  If  you  «  ^iplying  for  an  individiial  account  in  your  own  name  and  are  iclyinf  on  your  own  income  or  aneu  and  nu  dK  income 
or  asKts  of  anodier  penon  as  the  basts  for  repayment  of  the  credit  lequesled,  complete  only  Sectioris  A  and  D. 

O  If  you  are  applying  for  a  joint  account  or  an  account  that  you  and  anodier  penon  will  uae,  complele  all  Sections,  providing 
information  in  B  about  die  joint  applicant  or  user 

O  If  you  arc  applying  for  an  individual  account,  but  air  relying  on  income  from  alimony.  cUld  support  or  separate  maintenance  or 
on  the  income  or  assets  of  another  penon  as  the  basis  for  repayment  of  die  credit  requested,  coa^ikte  all  Sections  to  die  extent 
poaaible,  providing  infomiation  in  B  about  the  person  on  whose  alimony,  support,  or  maiiileiiancc  pnyments  or  income  or  assets 
you  are  idying. 


SECTION  A— INFORMATION  RECAKDING  AFTUCANT 

Fun  NaM(Uit.  Pint,  h4iddle):  

Plcsenl  Street  A<tdress:    ^__«^^__^^__^^_^^^___^______„_ 

City:  

Sodil  Security  Na: 

Previous  Street  Address:   

City:  


Biithdale:    /    / 
Yetn  there: 


Siae: 


Zip: 


Telephoae: 


Driver's  License  No.: 


Years  diete: 


State: 


WBaent  rwpiriycf i  

PtMion  or  title:  

Employer's  Addketa: . 


ap:  . 

Yearv  there: 


Name  of  supervisor . 


Telephone: 


ncvious  Emplover 

Previous  ripitiyer's  Aihkcaa: . 


Years  dieie: 


per                             No.  Dependents:                          Afcs: 

!■                  ■-■ 

Alimony.  cNM  wppon.  wpvue  maiMeMn 

X  received  under  couit  order  D  wrinen  afnemeni  D  orki  understanding  D 

OtherincoBe:  %                                 per 

Somccfs)  of  other  income: 

When?  . 


b  any  income  bated  in  this  Section  likely  to  be  icduced  in  the  next  two  years? 
Q  Yes  (Explain  in  detail  on  a  separate  sbeeL)      NoD 

Have  you  ever  received  credit  from  us? 

Cheddng  Account  No.: 

Savings  Account  No.: 

Name  of  neareal  relalive 

not  Uviog  widi  you: 


OfRce: 


Institution  and  Branch: . 
Institution  and  Biwcfa: . 


Telephone: 


Ainreas:. 


SECTHW  B—mVOBMATION  ■fUAKDINC  JOINT  ArrUCANr,  USES,  OR  OTHEK  PABTY  (Vie 

Fun  Naae  (Last.  Fitit.  Middle):  

RelMicaahiptoApplicaM(ifaay): 

RKastMSmct  Addicss:   _^__^___^.^^^_^_^__^_^^_^^_^^^^^^_^^_^^^^-^^^^— ___.^_^__ 

City: 


ITairniarj.) 
Biididale:    /    / 


Stale:  . 


Social  Security  No.:  

Presem  Eaqiloyer  

PoMkn  or  title:  

Employer's  Address: 

Previous  Employer     

ftevioua  Enpioycr's  Address: . 


Zip:  

Driver's  License  No.: 
Yeandiere:  


TUephone: 


Telqihone: 


Name  of  supervisor , 


Yeats  dierc: 


No.DependeHs: 

Ago: 

ABM^dMM  aappaat,  or  aapwsta  maiiiteMMC  twane  Mci  Ml  be  mtdM  ir  yes  do  iw(  wtahln  have  II  coMidenri 

Alimony,  child  support,  separate  maintenance  received  under  courtorderO  written  agreement  D  oral  understanding  D 

aan 

kMiS 

fSar  rcpajrlng 

Other  income:  S                                 per 

Sourccf  s)  of  other  income: 

b  any  income  bsied  in  das  Section  likely  to  be  reduced  in  die  next  two  ye«s? 
D  Yes  (Explain  in  detail  on  a  separate  sheet.)      NoO 

Checking  Account  No.: 

Savings  Account  No.: 


Institutioo  and  Branch:  __ 
Institution  and  Branch:  _ 


Name  of  nearest  relative  not  living 
nrith  Joint  Applicaiit.  User,  or  Other  P»ny 
Reiaoonahip:   


Telephone: 


SECTION  C— MARITAL  STATUS 

a>»»elrf|iililfllUab  — ippBcnlloiihr« 

a  Sepvaied 
a  Sepvaied 


Applicant'   Q  Married 
OlherPany:   O  Married 


D  Unmarried  (including  single,  divorced,  and  widowed) 
Q  Unmarried  (including  single,  divorced,  and  widowed) 
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™*^*^  "^  li^f^  ""L"^"*^^**^ '"f  ^«*<»  B  h«  b«r  compltttd.  this  Section 

not  cooipleled,  only  give  infonmtion  about  the  AppUciM  ID  this  SwtKm.)  ""«««•»•"  an  a.  u  secnoo  B  wai 

ASSETS  OWWEI)  (uae  KpuHc  sheet  if  necesuiy) 


Description  of  Assets 


CMh 


Automobiles  (Make.  Model.  Year) 


Value 


Cash  Value  of  Life  Insuimce  (Issuer. 
FaceVUue) 


Real  Estate  (Locatioo.  Date  Acquiied) 


Maiketabk  Securities  (Issuer,  type.  No.  of  Shaes) 


Other  (List) 


Total  Assets 


Subject  to  Debt? 
Yes/No 


OUTSTAflDINC  DEBTS  (Include  charge  accounts,  installmem  wuUatt*.  uoiit 
rent,  mongages.  etc.  Use  sepame  sheet  if  necessary.) 


NaiBc(s)ofOwiw(s) 


Creditor 

type  of  Debt 

orAcct.No. 

Name  in  Which 
AcctC:amed 

Original 
Debt 

Prescnc 
Balance 

Moothly 
Piymcjits 

Past  Due? 

1.   (Landlordor 
Moitgage  Holder) 

a  Rent  Payment 
a  Mortgage 

$(Oaiiticm) 

S  (Cant  tent) 

$ 

2. 

3. 

4. 

5. 

6. 

Total  Dnhts 

S 

S 

s 

(Crcdii  Keferencts) 


Date  Paid 


Are  you  a  co-maker,  endorser,  or 
guarantor  on  any  loan  or  cooBact? 


Yes  a 


Are  dieie  any  unsatisfied 
juttgments  against  you? 


YesO 
No  a 


Have  you  been  declared 
bankrupt  in  the  last  U  years? 


YesD 

No  a 


NoO 


If"ye$- 
forwhom? 


Amount  $ 


If-yes" 
where? 


Tbwbora? 


If-yes- 

to  whoanowed? 


Yew 


OdiereWigations— (E.g..  Uability  to  pay  alimony,  child  suppon.  sC|ief«e  mainlmanrr.  Use  separate  sheet  if  necessaiy ) 


Everydiing  Am  Itave  stated  in  dns  application  IS  correct  to  Ae  best  M  my  knowledge  1 1^^ 
r  not  H  IS  approved  You  a«  authonad  to  check  my  credit  and  employiiient  history  aSllD  a»w«  t^tions  ^  yo^aSfi^^ 


Applicant's  Signatuie 


Dhc 


Odier  Signainrr 
(Where  AppUcable) 


Dm 
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SBCnON  A-BVOBMATION  UBGABDING  APPUCANT 

MINMic(L«s<.Finl.MiMe):     .       

PRMaSinciAddR**:    . . 

cay: — — 


/    / 


Yetn  there: 


ar 


SocMl  Secanqt  No.:  

car 


Drivcr'tUccMC 


No.: 


YcflnttEfc: 


Zip: 


WMilhtre: 


Tele|)lioae: 


Pooiiaiariille: 


SECTION  »-INro«MA110H  lIGA«IHNGJOIOT  AWUCANT.O*  Oram  Pl«nr  Ota 


Ml  Nhm  (Lm.  Rnl.  Middk): 


BirthitaB:    /    / 


(if  My):. 


Yondien:  . 


car 

SocalSaoniyNo.: 
Piocal  Eafitoycr 
Pooliaaarlilk:  _ 


Emflayer's  Adihen: . 
Pmiou*  Eaploya: 


Zip: 


lUephoae: 


Driver's  Lie  wee  No.: 
Ycen  there:  ^_^^^ 


Name  of  wpenrijor . 


Veen  there: 


b  av  iacaae  liiied  ia  tba  Secticn  likely  to  be  rednod  bebre  the  credit  nquened  it  pud  <a? 
OVes(Ex|iliiaindelaUaBeiefeale*eeL)      NoD 

OeckiagAccoaBlNo.: toeotuboiimdBranA:. 

StviadAccaiialNo.: . , 

None  of  aenca  retalivc  m  liviaf  widi 

JoiaiApiilicintarOterPiRy: __ 


AddtaesK. 


anrnoN  c— MAHiALsrATUs 

(DoHtcMpMelTMbbai 

AiiplicaM:   DMinied  O  Scpemed 

CMerPwy:   DMnied  D  Sep««ed 


a  Umunied  (inchidiaf  liatle.  diwRcd.  ad  widowed) 
a  UinwTied(iiKliidiii(|iii(le.  divorced,  eod  widowed) 
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[OoMd^nd.  Mcurad  cndt] 
-  ASSCTS  OWIVCD  (use  scpuue  sheet  If  oeccssvy.) 


Oescriixioa  of  Aswu 


Cnk 


Automobilo  (Make.  Model.  Year) 


Cash  Value  of  Life  Insunnce  (Issiier 
Face  Value) 


Vdue 


Subject  to  EMx? 
Ye»«o 


Real  Estate  (LocalioD.  Dale  Aoquind) 


Marketable  Securities  (Issuer.  Type.  No.  of  Shares) 


Other  (Ust) 


Total  Asteis 


Naiiie<s)ofOw»n») 


OUTSTANDING  DEBTS  (Include  chaige  accounts,  installment  cowiacts.  cirdit  cards 
Uk  separate  sheet  if  necessary.) 


tent,  moctgaees,  eic. 


Creditor 

Type  of  Debt 
orAccl.No. 

Name  in  Which 
AccL  Carried 

Original 
Debt 

Pieaeat 
Balance 

Moodily 
Piymcuu 

Pan  Due? 
Yesflto 

1.   (Landlord  or 
Moitgage  Holder) 

D  Rent  Payment 
OMoftgage 

%  (Omit  lent) 

S(Omitiaii) 

s 

2. 

a 

3. 

Total  Debts 

S 

S 

s 

(Cirdii  Refiirences) 


I. 


DMePaid 


Are  you  a  co-maker,  endoner.  or 
guanmoroB  any  loan  or  contract? 


Are  dnc  any  unsatisfied 
judgments  against  you? 


YesD 


YesO 
No  D 


Have  you  been  declared 
bankrupt  in  the  last  14  yean? 


YesD 
No  D 


NoD 


Amount  $ 


If  "yes" 
wh«»e? 


If -yes" 
for  whom? 


To  whom? 


If -yes" 

to  whom  owed? 


Otter  Obligatioo»-(E.g..  UabiUty  to  pay  alimony,  daid  suppoft  separate  maintenance  Use  aepame  shea  if 


necessary.) 


SECTION  E-SECURED  CMOrr  (Briefly  doeribe  Ihe  prepoty  I.  te  ^T«  »  Bertr.) 


1  list  names  and  addresses  of  all  co-owners  of  die  propeity: 


Address 


If  die  security  is  real  estate,  give  die  full  name  of  your  spouse  (if  any): 


ot^tt^S^i^  'v™'L'';!Sl2,'Sf  .•''^°"  'iSr^i"  the  besi  of  my  knowledge  I  understand  dot  you  wUl  retain  tfu,  .pp),c««,  whedier 
0»  It  tt  approved  You  «  audmized  to  check  my  credu  and  employmeM  history  «Hi  to  answer  quesoom  libout  your  credit  «^2^^ 


Applicant's  Signature 


Dale 


Other  Signature 
(Where  AppUcabie) 


Oate 
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CKEDIT  AFPUCATION 


Oieck 


DMPOITANT. 

D  If  you  ae  applying  fcr  individual  cndil  in  ywro«mnMiK  and  aciclyiiv  00  your  oinii^^ 

■uda  pcnon  at  the  buis  for  icpayiwa  of  the  OBlit  lequeaatd.  con^ikte  (aly  Sectum  A  and  D.  tf  ite  n^ 
Kcurol  alio  compictc  die  fini  (aai  of  Section  C  and  Seclian  E. 

D  If  you  «e»tying  for  joint  cfeditwirhanodierpenoa,coo»ie>e  all  Sectaam  except  E.  providing  infonnauon  in  Ba^ 
HrpK.T«  ff  die  icqaawl  credit  is  to  be  secaned.  dm  i  laniliir  Sactioa  E. 

□  If  you  are  ^iplyi^fpf  individual  credit,  but  are  relying  on  iacooK  6am  alioaoay.dnldsuppan,  or  lepneinainliaaacc  Of 
iiuiaie  or  aaelt  of  Mother  person  as  the  baiis  for  repayniat  of  die  cndii  reqanted.  conipkie  all  &cliaiB  eiioept  E  to  tke  extent 
possible,  pnmding  iirforiMikM  in  B  about  die  petion  oa  wtaoae  alimoqr.  nppoft  or  mainenancc  payments  or  income  or  assets  yoa 
■c  lelyiBg.  If  dicicqaesled  credit  is  to  be  second,  dKB  oonpieae  Scctka  a 


Payment  One  Desired 


ftutceds  of  Credit 
To  be  Used  For 


SECTION  A— DWOKMATION  REGARDING  AFPUCAHn' 

Full  Name  (Last.  Fii«,kiGddk);   

PiLauil  StTBCt  Addteasi    : 

CStr  S««e:  

Social  Security  No.:  

hcvious  Smet  AddRn:   _„^^^___^^^_^_^_^_^^^ 

C3ir 


Bnthdmet    /    / 
Ycaisdiere: 


Zip: 


lUepinne: 


Driver's  Liccste  No.: 


YiBanihcm  , 


SiMe: 


IHwitioB  or  Mle:  

Eiiployer'sAdAcn: 

ftwioua  rimiwiyei.    __^.^_ 
PlcvioasEaiptoycr'tAdteat: . 


Years  there:  

Name  of  supervisor  . 


Years  ifaefc^ . 


No.  Dtpcndetm: . 


^^              - 

AUaiaqi  child  nppon,  Mpmle  BH 

X  received  under  coun  order  D  wriaea  agreement  O  oral  understanding  D 

nrtKiKnnK'  t 

-       P«- 

Souicefs)  of  rnher  incame: 

When? 


Is  soy  income  lilted  in  this  Section  Ukely  to  be  reduced  before  the  credit  lequesKd  if  paid  off? 
a  Yet  (Explain  in  detail  on  a  leparaKiheet.)      NoQ 

Hive  yon  ever  received  credit  from  us? 

Checking  Acooual  No.: 

SaviogtAccanaNa: 

Naane  of  neatest  leladve 

■at  living  with  you: 


Institutioo  and  Branch: . 


Office: 


Insmutioa  aad  Bnacta: . 


Tcteplioiie: 


Address:. 


SEClKWi  R-INPORMATION  REGAROmC  JODVr  APPUCArn;OROTIIKR  MRTYfltea 

Fun  Nane  (Last.  Fita.  Middle):  

RrlMinwhip  to  Appttcant  (if  any): 

Present  Street  AddkcH!   ,,^,^.^^^^^^^^.^_^^__^^^^^^^^^^^,^^^^_^_^^__^^^^^__^^— ,...^— ^.^^_ 
City:  Stmt: Zip;  lUephoK: 


:    /    / 


SaaaiSecuilyNoj  . 
nneal  Employer  _ 


Driver's  Liceatc  No.: 
Yeandiere;  


Name  of  sijpei  war  _ 


Frnptnyer's  Aihif  w . 
Previous  Employer 


No. 


Ages:. 


Alimoay,  cMld  nppatl.  I 


t  D  atal  undentanrting  D 


P«r- 


Soacefs)  of  other  incoow: . 


b  toy  income  tittad  in  dns  Sectiaa  hkely  10  be  reduced  befoie  dK  aedH 
O  Yes  (Explain  in  detaloa  a  tepacmeiheel.)      NoO 

Checking  Accoum  No.: 

tNo: 


reqnetled  is  poid  off? 


ImlitMiaa  and  Breach: 


Name  of  nearest  idntive  not  Kving  with 
Join  Appbcam  or  OdMT  Patty: 


lUepluMe 
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(Cka«»«id.  inacuMMKurM  c 


■I 


SECTION  C-^MARTTAL  STATUS 
(Di  pot  caapltte  ir  Ihto  h  u 


AppUcanc   O  Mwried 
Other  PMty    D  M«me<i 


far  ia«Tidul  OMond  cnM.) 

D  Sepamed  Q  Unnumed  (includia(  single,  divoiced.  •nd  widowed) 

DSepBiiBd  DUnrairriedCindudiBg  single,  divoiced.  Md  widowed) 


ASSETS  OWNED  (use  seperm  iheel  if  nece$s«y.) 


coovtetei  bri,  g,ve  infon™6<;„  .^,  th^X^i^in'thirieSS^t^'""'^  i»fann«io.  wi*  „  "A"  l?Seeti«  B  •«  no. 


Oesciipiiaa  of  Assets 


Ci* 


Auiomobiles  (Make,  Model.  Year) 


VUoe 


Cash  Value  of  Life  Insurance  (Issuer 
Face  Value) 


Real  Eswe  (Location,  Date  Acquired) 


MaikeaMe  Securities  (Inuer,  Type,  No.  of  Shares) 


Other  (List) 


Tola]  Assets 


Subject  u  Defe)? 
Yes/No 


NaBe(s)ofOwaei(s) 


OUTSTANDING  DEBTS  (Include  charge  accounts,  installment  conlraas.  cirdit  cards,  rent,  aortgaget,  etc.  Use  lepiiate  she^ 


Oediior 


I.    (Landlord  or 
.  Mortgage  Holder) 


Total  Dctxs 


Type  of  Debt 

orAcct.  No. 


D  Rent  Payment 
n  Mongagc 


Name  in  Which 
Acct.  Carried 


(Crrdil  Rtfeimces) 
T 


Original 
Debt 


{(Omit  rent) 


Pieaeu 


S  (Omit  tent) 


I  necessary.) 


Monthly 
Paymems 


Past  Due? 

Yea/No 


Date  Paid 


Arc  you  a  co-maker,  endorser,  or  if  -y^- 

guarantor  on  any  loan  or  contract?        Yes  D  No  Q  for  whom? 


Are  Iheie  any  unsatisfied 
judgments  against  you? 


Yes  □ 

No  a  Amount  $ 


Have  you  been  declared 
bankrupt  in  the  last  14  yean^? 


Yes  a  If  "yes- 

No  n  where? 


To  whom? 


If'yes- 

10  whom  owed^ 


Year 


Other  OWiganons-WEg..  liability  to  pay  aUmony,  child  suppoa  separate  maintenance  Use  separate  sheet  if  necessary  I 


SECTION  E-SECUBED  CREDIT  (Co«plHe  only  if  crrdil  is  I.  be  «™™i.l  Briefly  describe  the 


property  to  be  fKcn  ■  aaciirily. 


and  Hst  names  and  addresses  of  ail  co-owners  of  the  pttJpeny: 
Name 


Adikcu 


If  the  security  is  teal  estate,  give  the  full  name  of  your  spouse  (if  any): 


Everything  duit  I  have  slated  in  this  application  is  correct  to  die  best  of  my  knowledge.  I  understaiKl  dial  you  will  retain  this  aoDlieation  Zh^i^ 
ot  H  «  approved  You  «e  authonmi  u,  check  my  credit  and  employmem  l^ory  aKl  To  answer  queJo^^r;!!,^?^^ 


Applicant 's  Signature 


Date 


Other  Signature 
(Where  ApphcaMe) 


DiK 
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(CanmunNy  pniparly] 


CREDIT  APn^ICATION 
IMPOKTANT:  Read  <kMt  nnctlawtatar 


CkKk  a  If  you  ire  ^yng  far  individua)  ciedii  in  your  own  nme.  ae  not  imried,  and  irc  not  idying  fl«  •linnny,  child  suppon^orwparae 

Anraphale  miinieninctp«ynKiitsororttieincoineoci$setsof  «iiod«erpowoislhebwnfarrep»ynK«of  IheatdkioiueslcAo^^ 

Bo>  Sections  A  indD.  If  dWRqunlnlcredil  is  ID  be  secuRdibocanififete  Section  E. 

O  in  111  odw  situaoons.  complele  ill  Sectioos  exccfii  E,  pioviding  infofmatioa  in  B  about  your  spouse,  a  joint  applicani  or  user.  Of  Ike 
penoa  on  whoie  alimony,  support,  or  nuuntenanct  payments  or  income  or  assets  you  are  relying.  If  the  requested  credit  is  lo  be 
■ecoed,  itaocampleie  Section  E. 


Aiminil  Requesttd 
$  


Payment  Date  Desired            PiocecdsofCicdil 
TobeUiedFoe 


SBCnON  A— INFOKMATION  KEG  AKDING  ATrUCANT 

FnU  Name  (Um.  Rut.  Middle); 

PieseniSmelAddreu:    

Qiy: ^_^    Sme: 

Social  Security  No.:  

Previous  Street  Addms:   

Citr  


Biithdaie:    /    / 

Yean  there:  


Zip: 


Teleptnoe: 


Diiver's  Liccaae  No.: 


Yean  there: 


SlaK: . 


Present  Enqilayer  _ 

Position  or  ntle:  

EaployeT's  Adikcss: . 


Zip: 


Yeandiere: 


Telephone: 


Name  of  supervisor  . 


Previous  Employer:     

Previous  Employer's  Address:  

Present  net  salary  or  coanusaion:  S 


Yeandiere: 


per- 


No.  Dependents:  _ 


Ages:. 


Ma 


iMtd  not  be  motod  Ifyou  do  Ml  wkb  I*  hnt  H  cMMocd  a*  « 

Aliiaaiy.cUdsi4ipon.  separate  maintenance  received  under  court  onler  D  WTinenagrKmem  D  oral  understanding  O 

Source(s)  of  other  income: 


rorii|wjtat 


Other  income:  S. 


per. 


b  My  income  lisled  in  this  Section  likely  lo  be  reduced  in  the  next  two  yean  oc  before  the  credit  requested  is  paid  ofT? 
D  Yes  (Explain  in  detail  on  a  separate  sheet.)      NoD 

Have  you  ever  received  credit  from  us? When?  Office: 

Checking  Account  No.: . Instinition  and  Branch: 

Savings  AccouM  No.: . InUitulion  and  Branch: 

Name  of  nearest  relative 


not  living  with  you:. 
Relaiioaship:   . 


Telephone: 


Address:. 


SECTION  B— INFORMATION  REGARDING  SPOUSE,  KMK^APnJCA^fT,USEI^.OROTHER^!A■TY(^;aea 

FttU  Name  (Last.  FinL  Middle): ■ — - 

Relanonsliip  10  Applicant  (if  any): 

Plaeni  Street  Addresa:    . . 

City:  Sine: Zip:  Telephone: 


Birthdale:     /    / 


Yeandiere: 


Social  Security  No.:  . 
Preseiu  Employer  _ 

Poailiao  or  title:  

Employer 's  Addicas: . 


Driver's  License  Na: . 

Yeandiere:  

Name  of  s 


Telephone: 


Previous  Employer    

Previous  Employer's  Address: 

Preieat  net  salary  or  comaissiaa:  t 


Yean  Ibexe: 


per- 


No.  Depeadenu: 


A»e»:. 


Ahnloay,  child  support.  lepvalemainttiunce  received  under:  coun  order  D  written  agreement  Q  oral  understanding  G 


Other  II 


:  $. 


prr. 


Souicc(s)  of  other  income: . 


Is  My  iacooe  Usied  in  this  Section  hkely  to  be  reduced  in  the  next  two  yean  or  before  the  credit  requested  is  paid  off? 
D  Yes  (Explain  in  detail  on  a  separate  sheet.)      NoQ 

bntitutioo  and  Branch: 


Checking  Accouol  No.: 

Savings  AoaMtt  Na:        ■ 

Name  of  neatest  relative  not  living  widi 
Spouse.  Jouit  Applicant.  User,  or  Other  Party:  _ 
Relaiioaship:   Address:. 


iRsbnition  and  Biandc . 


Tckfiboae: 
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(OomnHrtyprepMyl 

SECTION  C— MAHTTAL  STATUS 

AfipUcant:   □  Mwiied  D  Sqaraied 

OdierPiny:   O  Manied  □  Septnied 


I^anunied  (indiKfing  siagk.  divoced.  and  widowed) 
D  Unouuhed  (including  ungle.  divorced,  and  widowed) 


wi*an  A.   If  Section  Bw»,  no.  completed,  only  give  infoniiabonabo«tf«Appliaii  IX.  sS^ 
ASSETS  OWNED  (lue  separate  sheet  if  necestgy.) 


Descnpliofl  of  Assets 


Caih 


Aulonmbiles  (Make.  Model.  Year) 


Cash  Value  of  Life  Insurance  (Issuer 
Face  Value) 


Value 


Subject  10  Debt? 
Yeamo 


Named)  of  Ownertf) 


Real  Estate  (Location.  Date  Acquired) 


M>riiH«h)r  S»CTinti«  (Issuer.  T)^^  .No.  of  Stiata) 


Other  (Ust) 


Total  Assets 


Ot/7SrAAlt>fWPCTn(Incl|«fccha,ge  accounts.  insi^lB««cooi»ct..  credit  canl^  tent.  n»»tgages.  etc.  Use  K^ 


Creditor 


I.  (Landionlor 
Mongage  Holder) 


Total  Debts 


Type  of  Debt 
or  Acct.  No. 


Q  RentPaymeiM 
D  Mortgage 


(Crtdii  References) 


Name  in  Which 
Acct  Carried 


Original 
Debt 


S(OiiMieoi) 


neaent 


S  (Omit  teat) 


Maahly 
ftyraeija 


FMDue? 

Yet/No 


I. 


Dale  Paid 


Ate  you  a  oo-maker,  endoner.  or 
luaramor  on  any  k>an  or  connact? 


Are  there  any  unsatisfied 
judgments  against  you?. 


Have  you  been  declared 
bankrupt  in  the  last  14  years? 


YesD 


YesD 
No  D 


YesD 
No  D 


NoD 


Amount  S 


If  "yes" 
where? 


Ifyes- 
forwhom? 


To 


If -yes- 
ID  whom  owed? 


Ye« 


Other  Obligalion.-(E.g..  Uabtlity  to  pay  alimony,  child  support,  separate  mairaenaace  Use  separate  sheet  if  necessary ) 


SiCTION  E-SECURED  CREDIT  (Co-phte  ..il.  If  .™iH  li  •»  b.  .«,,4)  Iridly  daarfW  Ite  p™p«t, ..  fce  ,!«. 


and  Ust  names  and  addresses  of  all  ctMwners  of  die  property: 
Name 


or  not^inS^  ^^J^^^S^^^  ".^T^Jf  *','««  <rf"?J™»»'"Jge  I  understand  that  y«,  w,„  .etam  „„  app..catK>o  w. 
or  not  It  IB  approved.  You  are  authonied  to  dieck  my  credit  and  en^loyiiient  hi»u»y  and  to  answer  queatiom  iou  your  credii  e»pi«^ 


you  will  retain  Ihu  applicatioa  whether 
me. 


Applicant's  Signature 


Dae 


Other  Signature 
(Where  Applicable) 
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Uniform  Residential  l.oan  Application 


□^  □ 


■aaaM       »m     *^ 


a 


TJ 


,— .aPI   I       lonn      I       l^w 


•MkZn         I        |0»«l       |"ll»W  Mi.  YW. 


naam  M*«B  IMMl.  i 


yiMlimp— «*t  fcr>W<1l»»| 


liaiMr  AMMi  Mmi.  <•*.  i 


MM.  Vt        I  '    10»»     I      |l»w  Mfc  Va.  Nwr />— MH— I.  dWf.  ■■■■  aw    [^0«in     I      \mn 


M*Mi  *M«.  aky.  MM,  Vt       I      lonw     I      Iw  — .Ti». 


Nmw  M*«i  INMt  c 


■  i».aw  I     lo»«    I    Iww  ifc^if. 


NMBinMi/TiM  d  I 


*  a^pfelMtf  k  (MMt  »«Mn  fer  taM  Mm  Ma  !«■■*«  < 


TJ^ 


□i 


l»M*«i*ll 


n;;^ 


"CT 


MMiitflMl^W*  at  I 


WiiMi  fTiiiff»»«ri 


lMaFMHl003    MIK 
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i2o(«  — 


I  Mm  fam  1001    lOK 
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«.  mammttmm 


IJMJ 


L  Ta 


ia«M^M 


i,    >i I  ■  III  — MH 


□  □ 


□  □ 

□  □ 

□  □ 

□  n 

STJI^M  ■n»«.->i  r ■L>i<>*n*ifc.— !»«ii«JSy| — I  ( — III     I  I     I 


*.   «!»<■§«  PIT  ■  »  >  !■  W 


■■mt>iMii*l«ll^»*^>w*»lM»JiWH->>ifc' »»<■*■  I — [  r— 

DC 

B 


Ik.  kaw«aRo(«B<BMMi 
i   «■«■••  cmbMv  «  «* 
i   taiiii'a'usrtiBri' 
k.  Mi  iw  a  (■■■■■*  laMlB 


□ 

rz 


BB 


no 


»«i*»fe 


««i»w^h^w-»*»—i»w»wi*^»  !»■    f— < »»>ii    i«i   >  I  Hit xyfciw'n'i »»-»«»*»' 

■p»M«i<Ni^<iidiaiw>ipl»«»d«liiB OH>*»tii»«ii«i«w>wi«w»«w*»lw»lB<Mi*>»*lii^a*» >■■■"■  I***!"*  *■ 

a^,M^^iMy.>i^MW^»^«t»<gf  a  i—<»Mi»tiiH*i«  «■»■>»•»*■»—«  Hill  111  I  !«»•« 


■^iMw«i<taMBi*t*aav 


•l«Bl 


_  l_l_I._ril  .■  •      iTi  ,nmmt0a$m^mdKmmm1mHmk.ttmmm.»<imi*aimvm»*ml^*.»^r iMiiH 

•■  i«t^  ll  MliMi  in*ri«piB«rk  aakiM  «B  ••  »iMBUkrii»*  a(  iHi  adi*  !■  J 


_       ^Spwa.  0«»^'—  n«s«4. 


□  i««i 


l¥ki< 


□  mh. 


tmtummmft 


l*|tS«l4 


M*r »»  pii  Mail  »f  IWt  n.  uwMi  ana,  cadt.  l«qlM  loei.  «t  ■» 

X 


■<*■>•■• 


FMM*M«F«nM    ICtM 


Nfi4«>4 


taMli  MM  Fmri  iooi    i<mi 
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i^pandix  C  to  Part  202— Sample 
Notificatioii  Forma 

^1.-^  This  appendix  contains  nine 
sample  notification  forms.  Fonns  C— 1 
through  C-4  are  intended  for  use  in  notifying 
an  applicant  that  adverse  action  has  been 
talcen  on  an  application  or  account  under 
§§ 202.9(a)  (1)  and  (2)(i)  [of  this  regulation]. 
Form  C-5  is  a  notice  of  disclosure  of  the  right 
to  request  specific  reasons  for  adverse  action 
under  §§  202.g(a)  (1)  and  (2)(ii).  Form  C-€  is    . 
designed  for  use  in  notifying  an  applicant, 
under  §  202.9(c)(2),  that  an  application  is 
incomplete.  Forms  C-7  and  C-8  are  intended 
for  use  in  connection  with  applications  for 
business  credit  under  §  202.9(a)(3).  Form  C- 
9  is  designed  for  use  in  notifying  an 
appUcant  of  the  right  to  receive  a  copy  of  an 
appraisal  under  $  202.5a. 

^2.-^  Form  C-1  contains  the  Fair  Credit 
Reporting  Act  disclosure  as  required  by 
sections  615  (a)  and  (b)  of  that  act.  Forms  C- 
2  through  C-5  contain  only  the  section  615(a) 
disclosure  (that  a  creditor  obtained 
information  from  a  consimier  reporting 
agency  that  played  a  part  in  the  credit 
decision).  A  creditor  must  provide  the  615(a) 
disclosure  when  adverse  action  is  taken 
against  a  constmier  based  on  information 
from  a  consumer  reporting  agency.  A  creditor 
must  provide  the  615(b)  disclosure  when 
adverse  action  is  taken  based  on  information 
bom  an  outside  source  other  than  a 
consumer  reporting  agency.  In  addition,  a 
creditor  must  provide  the  615(b)  disclosure  if 
the  creditor  obtained  information  from  an 
affiliate  other  than  information  in  a  consumer 
report  or  other  than  information  concerning 
the  affiliate's  own  transactions  or  experiences 
with  the  consumer.  Creditors  may  comply 
with  the  disclosure  requirements  for  adverse 
action  based  on  information  in  a  consiuner 
report  obtained  from  an  affiliate  by  providing 
either  the  615(a)  or  615(b)  disclosure. 

^3.-^  The  sample  farms  are  illustrative 
and  may  not  be  appropriate  for  all  creditors. 
They  were  designed  to  include  some  of  the 
fiactors  that  creditors  most  commonly 
consider.  If  a  creditor  chooses  to  use  the 
checklist  of  reasons  provided  in  one  of  the 
sample  forms  in  this  appendix  and  if  reasons 
commonly  used  by  the  creditor  are  not 
provided  on  the  form,  the  creditor  should 
modify  the  checklist  by  substituting  or 
adding  other  reasons.  For  example,  if 
"V>adequate  down  payment"  or  "no  deposit 
relationship  with  us"  are  common  reasons 
for  taking  adverse  action  on  an  application, 
the  creditor  ought  to  add  or  substitute  such 
reasons  for  those  presently  contained  on  the 
sample  forms. 

^4.-^  If  the  reasons  listed  on  the  forms 
are  not  the  {actors  actually  used,  a  creditor 
will  not  satisfy  the  notice  requirement  by 
simply  checking  the  closest  identifiable 
factor  listed.  For  example,  some  creditors 
consider  only  references  from  banks  or  other 
depository  institutions  and  disregard  finance 
company  references  altogether;  their 
statement  of  reasons  should  disclose 
"insufficient  bank  refierences,"  not 
"insufficient  credit  references."  Similarly,  a 
creditor  that  considers  bank  references  and 
other  credit  references  as  distinct  foctors 
should  treat  the  two  factors  separately  and 


disclose  them  as  appropriate.  The  creditor 
should  either  add  such  other  factors  to  the 
form  or  check  "other"  and  include  the 
appropriate  explanation.  The  creditor  need 
not,  however,  describe  how  or  why  a  factor 
adversely  affiected  the  application.  For 
example,  the  notice  may  say  "length  of 
residence"  rather  than  "loo  short  a  period  of 
residence." 

^5.'^  A  creditor  may  design  its  own 
notification  forms  or  use  all  or  a  portion  of 
the  forms  contained  in  this  appendix.  Proper 
use  of  Forms  C-1  through  C-4  will  satisfy  the 
requirement  of  §  202.9(a)(2)(i).  Proper  use  of 
Forms  C-5  and  C-6  constitutes  full 
compUance  with  §§  202.9(a)(2)(ii)  and 
202.9(c)(2),  respectively.  Proper  use  of  Forms 
C-7  and  C-8  will  satisfy  the  requirements  of 
§§  202.9(a)(2)  (i)  and  (ii),  respectively,  for 
apphcations  for  business  credit.  Proper  use  of 
Form  C-9  will  satisfy  the  requirements  of 
S  202.5a  of  this  part  ►Proper  use  of  Form  C- 
10  will  satisfy  the  requirements  of 
§202.5(a)(4).'^ 

Form  C-1 — Sample  Notice  of  Action 
Taken  and  Statraaent  of  Reasons 

Statement  of  Credit  Denial,  Termination  or 
Change 

Date:  

Applicant's  Name: 

Applicant's  Address: 

Description  of  Account,  Transaction,  or 
Requested  Credit: 

Description  of  Action  Taken: 


Part  I — Principal  Reason(8)  for  Credit  Denial, 
Termination,  or  Other  Action  Taken 
Concerning  Credit 

TTiis  section  must  be  completed  in  all 
instances. 

Credit  application  incomplete 

Insufficient  number  of  credit  references 

provided 
Unacceptable  type  of  credit  references 

providcMl 
Unable  to  verify  credit  references 

Twnporarv  or  irregular  employment 
Unable  to  verify  employment 

Length  of  employment 

Income  insufficient  for  amount  of  credit 

requested 

Excessive  obligations  in  relation  to 

income 

Unable  to  verify  income 

Length  of  residence 

^Temporary  residence 

Unable  to  verify  residence 
^No  credit  file 

Limited  credit  experience 

Poor  credit  perfcMtnance  with  us 
__Delinquent  past  or  present  credit 

obligations  with  others 
^Gamishmeht,  attachment,  foreclosure, 

repossession,  collection  action,  or 

judgment 

Bankruptcy 

Value  or  type  of  collateral  not  sufficient 

Other,  specify: 


Part  n — Disclosure  of  Use  of  Information 
Obtained  From  an  Outside  Soiut:e 

This  section  should  be  completed  if  the 
credit  decision  was  based  in  whole  or  in  part 
on  information  that  has  been  obtained  fitim  ■. 
an  outside  source. 

Our  credit  decision  was  based  in  whole 
or  in  part  on  information  obtained  in  a 
report  from  the  consumer  reporting 
agency  listed  below.  You  have  a  right 
under  the  Fair  Credit  Reporting  Act  to 
know  the  information  contained  in  your 
credit  file  at  the  consumer  reporting 
agency.  The  reporting  agency  played  no 
part  in  our  decision  and  is  unable  to 
supply  specific  reasons  why  we  have 
denied  a«dit  to  you.  You  also  have  a 
right  to  a  free  copy  of  your  report  from 
the  reporting  agency,  if  you  request  it  no 
later  than  60  days  after  you  receive  this 
notice.  In  addition,  if  you  find  that  any 
information  contained  in  the  report  you 
receive  is  inaccurate  or  incomplete,  you 
have  the  right  to  dispute  the  matter  with 
the  reporting  agency. 

Name: ^ 

Address:    _^_ 


[Toll-free] 


Telephone 


number: 


Our  credit  decision  was  based  in  whole 
or  in  part  on  information  obtained  from 
an  affiliate  or  from  an  outside  source 
other  than  a  consumer  reporting  agency. 
Under  the  Fair  Credit  Reporting  Act.  you 
have  the  right  to  make  a  written  request, 
no  later  than  60  days  after  you  receive 
this  notice,  for  disclosure  of  the  nature 
of  this  information. 


If  you  have  any  questions  regarding  this 

notice,  you  should  contact: 

Creditor's  name: 


Creditor's  address: 

Creditor's  telephone  number:  

Notice 

The  federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  applicants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  age  (provided  the  applicant  has  the 
capadfy  to  enter  into  a  binding  contract); 
because  all  or  part  of  the  applicant's  income 
derives  from  any  public  assistance  program; 
or  because  the  applicant  has  in  good  faith 
exercised  any  right  under  the  Consumer 
Credit  Protection  Act.  The  federal  agency  that 
administers  compliance  with  this  law 
concerning  this  creditor  is  (name  and  address 
88  specified  by  the  appropriate  agency  listed 
in  appendix  A). 

Form  C-2— Sanqile  Notioe  of  Action 
Taken  and  Statemnat  of  Reasons 

Date: 

Dear  Applicant:  Thank  you  for  your  recent 
application.  Your  request  for  [a  loan/a  credit 
card/an  increase  in  your  credit  limit]  was 
carefully  considered,  and  we  regret  that  we 
are  unable  to  approve  your  application  at  this 
time,  for  the  following  reason(s): 
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Vp^r  Income: 

.  is  below  our  minimum  requirement- 
is  insufficient  to  sustain  payments  on 

the  amount  of  credit  requested. 
_  could  not  be  verified. 
y  3  or  Employment: 
is  not  of  sufficient  length  to  qualify. 

.  could  not  be  verified. 
Y\ifir  Credit  History: 

_  of  making  payments  on  time  was  not 
satisfactory. 
_  could  not  be  vevified. 
Y )  IT  Application: 

_  lacks  a  sufficient  number  of  credit 

references. 
lacks  acceptable  types  of  credit 

references. 

.  reveals  that  current  obligations  are 

excessive  in  relation  to  income. 
Ol  1  er. 

1  he  consumer  ropo^^mg  agency  contacted 
th  1  [  provided  information  that  influenced 
01 1  decision  in  whole  or  in  part  was  [name, 
ad  c  ress  and  (toll-free]  telephone  number  of 
th)  reporting  agency).  The  reporting  agency 
is  u  nable  to  supply  specific  reasons  why  we 
haiwe  denied  credit  to  you.  You  do,  however, 
have  a  right  under  the  Fair  Credit  Reporting 
Adt  to  know  the  information  contained  in 
ycHH-  credit  file.  You  also  have  a  right  to  a  free 
copryr  of  yoiu-  report  from  the  reporting 
ag^^cy,  if  you  request  it  no  later  than  60  days 
aftje^  you  receive  this  notice.  In  addition,  if 
yo^  find  that  any  information  contained  in 
thi  report  you  receive  is  inaccurate  or 

Bmplete,  you  have  the  right  to  dispute  the 
ler  with  the  reporting  agency.  Any 
fctions  regarding  such  information  should 
directed  to  [consumer  reporting  agency], 
fjyou  have  any  questions  regarding  this 
9r,  you  should  contact  us  at  (creditor's 
rie,  address  and  telephone  number]. 
Iitice:  The  federal  Equal  Credit 
lortunity  Act  prohibits  creditors  from 
riminating  against  credit  applicants  on 
basis  of  race,  color,  religion,  national 
[In,  sex,  marital  status,  age  (provided  the 
.  ^  licant  has  the  capacity  to  enter  into  a 
binjding  contract);  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program;  or  because  the  applicant 
has  jn  good  faith  exercised  any  right  under 
theMponsumer  Credit  Protection  Act.  The 
fsdm-al  agency  that  administers  compliance 
witl^  this  law  concerning  this  creditor  is 
te  and  address  as  specified  by  the 
apriate  agency  listed  in  appendix  A). 


C-3— Sample  Notice  of  Action 
»  and  Statement  of  Reasons 
it  Scoring) 


Applicant:  Thank  you  for  your  recent 

. .  Ication  for We 

regMt  that  we  are  unable  to  approve  your 
reqa^st. 

Ylour  application  was  processed  by  a  credit 
scoriag  system  that  assigns  a  numerical  value 
to  tn  i  various  items  of  information  we 
con^  der  in  evaluating  an  application.  These 
nuif  ( jrical  values  are  based  upon  the  results 
of  ahplyses  of  repayment  histories  of  large 
nunkbers  of  customers. 


The  information  you  provided  in  your 
application  did  not  score  a  sufficient  number 
of  points  for  approval  of  the  application.  The 
reasons  you  did  not  score  well  compared 
with  other  applicants  were: 

•  Insufficient  bank  references 

•  Type  of  occupation 

•  Insufficient  credit  experience 
In  evaluating  your  application  the 

consumer  reporting  agency  listed  below 
provided  us  with  information  that  in  whole 
or  in  part  influenced  our  decision.  The 
reporting  agency  played  no  part  in  our 
decision  other  than  providing  us  with  credit 
information  about  you.  Under  the  Fair  Credit 
Reporting  Act,  you  have  a  right  to  know  the 
information  provided  to  us.  It  can  be 
obtained  by  contacting:  (name,  address,  and 
[toll-free]  telephone  number  of  the  consumer 
reporting  agency].  You  also  have  a  right  to  a 
free  copy  of  your  report  from  the  reporting 
agency,  if  you  request  it  no  later  than  60  days 
after  you  receive  this  notice.  In  addition,  if 
you  find  that  any  information  contained  in 
the  report  you  receive  is  inaccurate  or 
incomplete,  you  have  the  right  to  dispute  the 
matter  with  ibe  reporting  agency. 

If  you  have  any  questions  regarding  this 
letter,  you  should  contact  us  at: 

Creditor's  Name: __^ 

Address:    


Telephone:    ^__^_ 

Sincerely, 
Notice:  The  federal  Equal  Credit 
Opportvmity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (with  certain 
limited  exceptions);  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program;  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
(name  and  address  as  specified  by  the 
appropriate  agency  listed  in  appendix  A). 

Form  C-4 — Sample  Notice  of  Action 
Taken,  Statement  of  Reasons  and 
Counteroffer 

Date: 

Dear  Applicant:  Thank  you  for  your 

application  for We  are 

unable  to  offer  you  credit  on  the  terms  that 
you  requested  for  the  following  reasoa(s): 


We  can,  however,  offer  you  credit  on  the 
following  terms:  ■ ; 


If  this  offer  is  acceptable  to  you,  please  notify 
us  within  [amount  of  time]  at  the  following 

address: . 

Our  credit  decision  on  your  application 
was  based  in  whole  or  in  part  on  information 
obtained  in  a  report  from  (name,  address  and 
(toll-free]  telephone  number  of  the  consumer 
reporting  agency].  You  have  a  right  under  the 
Fair  Credit  Reporting  Act  to  know  the 
information  contained  in  your  credit  file  at 
the  consumer  reporting  agency.  The  reporting 
agency  played  no  part  in  our  decision  and  is 
unable  to  supply  specific  reasons  why  we 
have  denied  credit  to  you.  You  also  have  a 


right  to  a  free  copy  of  your  report  from  the 
reporting  agency,  if  you  request  it  no  later 
than  60  days  after  you  receive  this  notice.  In 
addition,  if  you  find  that  any  information 
contained  in  the  report  you  receive  is 
inaccurate  or  incomplete,  you  have  the  right 
to  dispute  the  matter  with  the  reporting 
agency. 

You  should  know  that  the  federal  Equal 
Credit  Opportunity  Act  prohibits  creditors, 
such  as  ourselves,  from  discriminating 
against  credit  applicants  on  the  basis  of  their 
race,  color,  religion,  national  origin,  sex, 
marital  status,  age  ►(provided  the  applicant 
has  the  capacity  to  enter  into  a  binding 
contract)-^  because  they  receive  income 
from  a  public  assistance  program,  or  because 
they  may  have  exercised  their  rights  under 
the  Consumer  Credit  Protection  Act.  If  you 
believe  there  has  been  discrimination  in 
handling  your  application  you  should 
contact  the  [name  and  address  of  the 
appropriate  federal  enforcement  agency 
listed  in  appendix  A]. 

Sincerely, 

Form  C-5 — Sample  Disclosure  of  Right 
To  Request  Specific  Reasons  for  Credit 
Denial 

Date: 

Dear  Applicant:  Thank  you  for  applying  to 
us  for . 

After  carefully  reviewing  your  application, 
we  are  sorry  to  advise  you  that  we  cannot 
[open  an  account  for  you/grant  a  loan  to  you/ 
increase  your  credit  limit]  at  this  time.  If  you 
would  like  a  statement  of  specific  reasons 
why  your  application  was  denied,  please 
contact  [our  credit  service  manager]  shown 
below  within  60  days  of  the  date  of  this 
letter.  We  will  provide  you  with  the 
statement  of  reasons  within  30  days  after 
receiving  your  request. 

Creditor's  Name 
Address 
Telephone  number 

If  we  obtained  information  from  a 
consumer  reporting  agency  as  part  of  our 
consideration  of  j'our  application,  its  name, 
address,  and  (toll-free]  telephone  number  is 
shown  below.  The  reporting  agency  played 
no  part  in  our  decision  and  is  unable  to 
supply  specific  reasons  why  we  have  denied 
credit  to  you.  (You  have  a  right  under  the 
Tair  Credit  Reporting  Act  to  know  the 
information  contained  in  vour  credit  file  at 
the  consumer  reporting  agency.]  You  have  a 
right  to  a  free  copy  of  your  report  from  the 
reporting  agency,  if  you  request  it  no  later 
than  60  days  after  you  receive  this  notice.  In 
addition,  if  you  find  that  any  information 
contained  in  the  report  you  receive  is 
inaccurate  or  incomplete,  you  have  the  right 
to  dispute  the  matter  with  the  reporting 
agency.  You  can  find  out  about  the 
information  contained  in  your  file  (if  one  was 
used)  by  contacting: 

Consumer  reporting  agency's  name 
Address  [Toll-free] 
Telephone  number 

Sincerely, 
Notice 

The  federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
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against  credit  applicants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  age  (provided  the  appUcant  has  the 
capacity  to  enter  into  a  binding  contract); 
because  all  or  part  of  the  applicant's  income 
derives  from  any  public  assistance  program: 
or  because  the  applicant  has  in  good  faith 
exercised  any  right  under  the  Consumer 
Credit  Protection  Act.  The  federal  agency  that 
administers  compliance  with  this  law 
concerning  this  creditor  is  (name  and  address 
as  specified  by  the  appropriate  agency  listed 
in  appendix  A). 

Fonn  C-6 — Sampb  Notice  of 
Inooiiq>lBte  Application  and  Request  for 
Additional  Infonnation 

Creditor's  name 
Address 
Telephone  number 

Date: 

Dear  Applicant:  Thank  you  for  your 
application  for  credit.  The  following 
information  is  needed  to  make  a  decision 
on  your  appUcation:  


We  need  to  receive  this  information  by 
(date).  If  we  do  not  receive  it  by  that  date, 
we  will  regrettably  be  unable  to  give  further 
consideration  to  your  credit  request. 
Sincerely, 

Fonn  C-7— Sample  Notice  of  Action 
Taken  and  Statement  of  Reasons 
(Bucineas  Credit) 

Creditor's  Name 
Creditor's  address 
Date: 

Dear  Applicant:  Thank  you  for  applying  to 
us  for  credit.  We  have  given  your  request 
careful  consideration,  and  regret  that  we  are 
unable  to  extend  credit  to  you  at  this  time  for 
the  following  reasons: 
(Insert  appropriate  reason,  such  as^:"^ 
Value  or  type  of  collateral  not  sufficients;'^ 
Lack  of  established  earnings  recordS;-^ 
Slow  or  past  due  in  trade  or  loan  payments) 
Sincerely, 

Notice:  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (provided  the 
appUcant  has  the  capacity  to  enter  into  a 
binding  contract);  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program;  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
(name  and  address  as  specified  by  the 
appropriate  agency  listed  in  appendix  A). 

Form  C-a— Sample  Disclosure  of  Right 
To  Request  Spedfic  Reasons  for  Qedit 
Denial  Given  at  Time  of  Application 
(Business  Credit) 

Creditor's  name 
Creditor's  address 

If  your  application  for  business  credit  is 
denied,  you  have  the  right  to  a  written 
statement  of  the  specific  reasons  for  the 


denial.  To  obtain  the  statement,  please 
contact  (name,  address  and  telephone 
number  of  the  person  or  office  from  which 
the  statement  of  reasons  can  be  obtained) 
within  60  days  from  the  date  you  are  notified 
of  our  decision.  We  will  send  you  a  written 
statement  of  reasons  for  the  denial  within  30 
days  of  receiving  your  request  for  the 
statement. 

Notice:  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditors  bom 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract);  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program;  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
(name  and  address  as  specified  by  the 
appropriate  agency  listed  in  appendix  A). 

Form  C-9— Sample  Disclosure  of  Right 
To  Receive  a  Copy  of  an  Appraisal 

You  have  the  right  to  a  copy  of  the 
appraisal  report  used  in  connection  with 
your  application  for  credit.  If  you  wish  a 
copy,  please  write  to  us  at  the  mailing 
address  we  have  provided.  We  must  hear 
from  you  no  later  than  90  days  after  we  notify 
you  about  the  action  taken  on  your  credit 
application  or  you  withdraw  your 
application. 

(In  your  letter,  give  us  the  following 
information:] 

^Fonn  C-10 — Sample  Disclosure 
About  Voluntary  Data  Notation 

We  are  requesting  the  following 
information  (to  monitor  our  compliance  with 
the  federal  Equal  Credit  Opportunity  Act). 
You  are  not  required  to  provide  this 
information.  The  law  provides  that  a  creditor 
may  not  discriminate  based  on  this 
information,  or  based  on  whether  or  notyou 
choose  to  provide  it.'^ 

Appendix  D  to  Part  202— Issuance  of 
StaJf  Interpretations 

►l.-^  Official  Staff  Interpretations. 
Officials  in  the  Board's  Division  of  Consumer 
and  Community  Affairs  are  authorized  to 
issue  official  staff  interpretations  of  this 
regulation.  These  interpretations  provide  the 
protection  afforded  under  section  706(e)  of 
the  Act.  Except  in  unusual  circumstances, 
such  interpretations  will  not  be  issued 
separately  but  will  be  incorporated  in  an 
official  commentary  to  the  regulation,  which 
will  be  amended  periodically. 

►2.-^  Requests  for  Issuance  of  Official 
Staff  Interpretations.  A  request  for  an  official 
staff  interpretation  should  be  in  writing  and 
addressed  to  the  Director,  Division  of 
Consumer  and  Community  Affaire,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  DC  20551.  The  request  should 
contain  a  complete  statement  of  all  relevant 
facts  concerning  the  issue,  including  copies 
of  all  pertinent  documents. 

►a.-^  Scope  of  Interpretations.  No  staff 
interpretations  will  be  issued  approving 


creditors'  forms  or  statements.  This 
restriction  does  not  apply  to  forms  or 
statements  whose  use  is  required  or 
sanctioned  by  a  government  agency. 

Supplement  I  to  Part  202— OfiBcial  Staff 
Interpretations 

Following  is  an  official  staff  interpretation 
of  Regulation  B  ^(12  CFR  part  202)"^  issued 
under  authority  delegated  by  the  Federal 
Reserve  Board  to  officials  in  the  Division  of 
Consumer  and  Community  Affairs. 
References  are  to  sections  of  the  regulation  or 
the  Equal  Credit  Opportunity  Act  (15  U.S.C. 
1601  et  seq.y 

Introduction 

1.  Official  status.  Section  706(e)  of  the 
Equal  Credit  Opportunity  Act  protects  a 
creditor  from  civil  liability  for  any  act  done 
or  omitted  in  good  faith  in  conformity  with 
an  interpretation  issued  by  a  duly  authorized 
official  of  die  Federal  Reserve  Board.  This 
conmientary  is  the  means  by  which  the 
Division  of  Consumer  and  Conmiunity 
Affairs  of  the  Federal  Reserve  Board  issues 
official  staff  interpretations  of  Regulation  B. 
Good-faith  compliance  with  this  commentary 
affords  a  creditor  protection  under  section 
706(e)  of  the  Act. 

2.  Issuance  of  interpretations.  Under 
appendix  D  to  the  regulation,  any  person  may 
request  an  official  st^  interpretation. 
Interpretations  will  be  issued  at  the 
discretion  of  designated  officials  and 
incorporated  in  thds  commentary  following 
publication  for  comment  in  the  Federal 
Register.  Except  in  unusual  circumstances, 
official  staff  interpretations  will  be  issued 
only  by  means  of  this  commentary. 

3.  Status  of  previous  interpretations. 
Interpretations  of  Regulation  B  previously 
issued  by  the  Federal  Reserve  Board  and  its 
staff  have  been  incorporated  into  this 
commentary  as  appropriate.  All  other 
previous  Board  and  staff  interpretations, 
official  and  unofficial,  are  superseded  by  this 
commentary. 

4.  Footnotes.  Footnotes  in  the  regulation 
have  the  same  legal  effect  as  the  text  of  the 
regulation,  whether  they  are  explanatory  or 
illustrative  in  nature. 

5.  Comment  designations.  The  comments 
are  designated  with  as  much  specificity  as 
possible  according  to  the  particular 
regulatory  provision  addressed.  Each 
comment  in  the  commentary  is  identified  by 
a  number  and  the  regulatory  section  or 
paragraph  that  it  interprets.  For  example, 
comments  to  §  202.2(c)  are  further  divided  by 
subparagraph,  such  as  comment  2(c)(l)(ii)-l 
and  comment  2(c)(2)(ii)-l. 

Section  202.1— Authority,  Scope,  and 
Purpose 

1(a)  Authority  and  scope. 

1.  Scope.  The  Equal  Credit  Opportunity 
Act  and  Regulation  B  apply  to  all  credit — 
commercial  as  well  as  personal — without 
regard  to  the  natiue  or  type  of  the  credit  or 
the  creditor.  If  a  transaction  provides  for  the 
deferral  of  the  payment  of  a  debt,  it  is  credit 
covered  by  Regulation  B  even  though  it  may 
not  be  a  credit  transaction  covered  by 
Regulation  Z  (Truth  in  Lending)  ^(12  CFR 
part  226)-^  Further,  die  definition  of 


cnjditori 


p  e  rson  i 
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is  not  restricted  to  the  party  or 
to  whom  the  obligation  is  initially 
p  a  yable,  as  is  the  case  under  Regulation  Z. 
N  [  )reover,  the  Act  and  regulation  apply  to  all 
niiithods  of  credit  evaluation,  whether 
pakformed  judgmentally  or  by  use  of  a  credit 
scoring  system. 
i.  Foreign  applicability.  Regulation  B 
ifaerally  does  not  apply  to  lending  activities 
ift  occur  outside  the  United  States.  The 
ition  does  apply  to  lending  activities 
take  place  within  the  United  States  (as 
ill  as  the  Commonwealth  of  Puerto  Rico 

any  territory  or  possession  of  the  United 
ites),  whether  or  not  the  applicant  is  a 
Izen. 
Board.  The  term  Board,  as  used  in  this 
ilation,  means  the  Board  of  Governors  of 
Federal  Reserve  System. 

ion  202.2— Definitions 
\{c)  Adverse  action. 
agraph  2(c)(l)(i) 

.  Application  for  credit.  A  refusal  to 
)nance  or  extend  the  term  of  a  business  or 
tier  loan  is  adprse  action  if  the  applicant 
^lied  in  accordance  with  the  creditor's 
cedures. 

-2.  Counteroffer.  If  an  applicant  responds 
to  4  credit  solicitation  by  requesting  a 
spfdcific  amount  of  credit  and  the  creditor 
picivides  a  different  amount,  the  creditor's 
ac  don  is  a  counteroffer — even  if  the 
80  licitation  discloses  that  the  consumer  may 
nc  t  receive  the  amount  of  credit  requested. 
Ajiladverse  action  notice  is  required  unless 
th  }|applicant  expressly  accepts  or  uses  the 
cri  stiit.  For  example,  assume  an  applicant 
receives  a  credit  card  solicitation  offering 
cr^^t  "up  to  $10,000,"  and  responds  by 
rMUesting  $8,000  in  a  balance  transfer  to  pay 
ofrkn  existing  credit  card  account;  and  that 
th^jcreditor  sends  a  credit  card  and  informs 
th^iapplicant  that  a  $5,000  balance  transfer 
and  an  additional  $500  of  credit  has  been 
ap{]roved.  An  adverse  action  notice  is 
required  unless  the  applicant  uses  the  credit 
ca|i  or  expressly  accepts  the  credit  offered 
berare  the  balance  transfer  occurs.'^ 
Pkragraph  2(cKl)(ii) 

Pf-l.  Termination  or  unfavorable  change  to 
su^tantially  all  of  a  class  of  the  creditor's 
actipunts.  If  a  creditor  terminates  or  makes  an 
unfavorable  change  to  the  terms  of  all  but  a 
smleill  proportion  of  a  class  of  accounts,  the 

itor  need  not  give  adverse  action  notices 
to  Histomers  affected  by  the  termination  or 
unnvorable  change.  Class  of  accounts  is  a 
brQ^d  category.  For  example,  overdraft  lines 
of  oedit  or  distinct  credit  card  programs 
suql^  as  "secured"  credit  cards  represent  a 
cla^  of  accounts.  But  a  category  designated 
arding  to  characteristics  of  customers, 
1  as  by  their  credit  scores,  is  not  a  class 

Qunts.'^ 
i-1  ►2.'^  Move  from  service  area.  If  a 
pt  card  issuer  terminates  the  open-end 
accnunt  of  a  customer  because  the  customer 
has  tnoved  out  of  the  card  issuer's  service 
areai  the  termination  is  adverse  action  for 
pui  poses  of  the  regulation  unless  termination 
on  :^s  ground  was  explicitly  provided  for  in 
the  (|redit  agreement  between  the  parties.  In 
cas^i  where  termination  is  adverse  action, 
notification  is  required  under  §  202.9. 


1 2.1  ►S.'^  Termination  based  on  credit 
limit.  If  a  creditor  terminates  credit  accounts 
that  have  low  credit  limits  (for  example, 
under  $400)  but  keeps  open  accounts  with 
higher  credit  limits,  the  termination  is 
adverse  action  and  notification  is  required 
under  §  202.9. 

►Paragraph  2(c)(2)(i) 

1.  Express  agreement.  If  a  creditor  changes 
the  terms  of  an  account  pursuant  to  an 
express  agreement,  the  creditor  need  not  give 
adverse  action  notices  to  customers  affected 
by  the  change.  An  express  agreement  exists 
where  the  specific  change  and  the  specific 
circumstance  under  which  the  change  will 
occur  are  stated  in  the  agreement.  For 
example,  if  a  credit  card  agreement  provides 
that  the  rate  on  a  consumer's  credit  card  will 
be  increased  if  the  consumer  misses  two 
consecutive  payments,  and  the  missed 
payments  occtu,  an  increase  in  the  rate  is  not 
adverse  action.  However,  if  a  credit  card 
agreement  pro\'idos  that  the  rate  on  a 
consumer's  credit  card  will  be  increased  if 
the  consumer's  financial  circumstances 
change  or  if  the  creditor  deems  itself 
"insecure,"  imposing  a  higher  rate  is  adverse 
action  subject  to  the  notice  requirements  of 
§202.9.-^ 
Paragraph  2(c)(2)(u) 

1 .  Default— exercise  of  due-on-sale  clause. 
If  a  mortgagor  sells  or  transfers  mortgaged 
property  without  the  consent  of  the 
mortgagee,  and  the  mortgagee  exercises  its 
contractual  right  to  accelerate  the  mortgage 
loan,  the  mortgagee  may  treat  the  mortgagor 
as  being  in  default.  An  adverse-action  notice 
need  not  be  given  to  the  mortgagor  or  the 
transferee.  (See  comment  2(e)-l  for  treatment 
of  a  purchaser  who  requests  to  assume  the 
loan.) 

2.  Current  delinquency  or  default.  The  term 
adverse  action  does  not  include  a  creditor's 
termination  of  ►or  other  action  on-^  an 
accoimt  when  the  accountholder  is  currently 
in  default  or  delinquent  on  that  accoimt. 
►For  example,  if  a  credit  agreement  defines 
default  to  include  the  consumer's  filing  for 
bankruptcy,  an  adverse  action  notice  is  not 
required  if  the  creditor  terminates  the 
consumer's  account  when  the  consumer  files 
for  bankruptcy.-^  Notification  in  accordance 
with  §  202.9  of  the  regulation  generally  is 
required,  however,  if  the  creditor's  action  is 
based  ►not  on  a  current  but-^  on  a  past 
delinquency  or  default  on  the  account. 

►3.  Performance  on  a  different  account.  If 
a  creditor  takes  adverse  action  on  an  account 
because  of  the  consumer's  performance  (such 
as  poor  payment  history)  on  a  different 
account,  an  adverse  action  notice  is 
required^ven  if  the  performance  is  defined 
as  a  default  under  the  terms  of  the  credit 
agreement.'^ 

Parap-aph  2(c)(2)(iii) 

1.  Point-of-sale  transactions.  E>enial  of 
credit  at  point  of  sale  is  not  adverse  action 
except  under  those  circumstances  specified 
in  the  regulation.  For  example,  denial  at 
point  of  sale  is  not  adverse  action  in  the 
following  situations: 

I'l^i."^  A  credit  cardholder  presents  an 
expired  card  or  a  card  that  has  been  reported 
to  the  card  issuer  as  lost  or  stolen. 

M^ii.'^  The  amount  of  a  transaction 
exceeds  a  cash  advance  or  credit  limit 


C'l^iii."^  The  circumstances  (such  as 
excessive  use  of  a  credit  card  in  a  short 
period  of  time)  ►suggest-^  Isuggestsl  that 
fi'aud  is  involved. 

f •J^iv.-^  The  authorization  focilities  are 
not  functioning. 

M^v"^  Billing  statements  have  been 
returned  to  the  creditor  for  lack  of  a 
forwarding  address. 

2.  Application  for  increase  in  available 
credit.  A  refusal  or  failure  to  authorize  an 
account  transaction  at  the  point  of  sale  or 
loan  is  not  adverse  action,  except  when^the 
refusal  is  a  denial  of  an  application, 
submitted  in  accordance  with  the  creditor's 
procedures,  for  an  increase  in  the  amount  of 
credit. 

Paragraph  2(c){2)(v) 

1.  Terms  of  credit  versus  type  of  credit 
offered.  When  an  applicant  applies  for  credit 
and  the  creditor  does  not  offer  the  credit 
terms  requested  by  the  applicant  (for 
e.xample.  the  interest  rate,  length  of  mararit>-. 
collateral,  or  amount  of  downpayment),  a 
denial  of  the  application  for  that  reason  is 
adverse  action  (unless  the  creditor  makes  a 
counteroffer  that  is  accepted  by  the 
applicant)  and  the  applicant  is  entitled  to 
notification  under  §  202.9. 
2(e)  Applicant. 

1.  Request  to  assume  loan.  If  a  mortgagor 
sells  or  transfers  the  mortgaged  property  and 
the  buyer  makes  an  application  to  the 
creditor  to  assume  the  mortgage  loan,  the 
mortgagee  must  treat  the  buyer  as  an 
applicant  unless  its  policy  is  not  to  permit 
assumptions. 
2(f)  Application. 

1.  General.  A  creditor  has  the  latitude 
under  the  regulation  to  establish  its  own 
application  process  and  to  decide  the  type 
and  amount  of  information  it  will  require 
fixim  credit  applicants. 

2.  Procedures  established.  The  term  refers 
to  the  actual  practices  followed  by  a  creditor 
for  making  credit  decisions  as  well  as  its 
stated  application  procedures.  For  example, 
if  a  creditor's  stated  policy  is  to  require  all 
applications  to  be  in  writing  on  the  creditor's 
application  form,  but  the  creditor  also  makes 
credit  ►decisions-^  [decision]  based  on 
oral  requests,  the  creditor's  established 
procedures  are  to  accept  both  oral  and 
written  applications. 

3.  When  an  inquiry  ^ot  prequalification 
request-^  becomes  an  application.  A  creditor 
is  encouraged  to  provide  consumers  with 
information  about  loan  terms.  However,  if  in 
giving  information  to  the  consumer  the 
creditor  also  evaluates  information  about  the 
applicant,  decides  to  decline  the  request,  and 
communicates  this  to  the  applicant,  the 
creditor  has  treated  the  inquiry  ►or 
prequalification  request"^  as  an  application 
and  must  then  comply  with  the  notification 
requirements  under  §202.9.  Whether  the 
inquiry  ►or  prequalification  request-^ 
becomes  an  application  depends  on  how  the 
creditor  responds  to  the  applicant,  not  on 
what  the  ►applicant-^  [applicant]  says  or 
asks. 

4.  Examples  of  inquiries  that  are  not 
applications.  The  following  examples 
illustrate  situations  in  which  only  an  inquiry 
has  taken  place: 

[•l^i.^  When  a  consumer  calls  to 
►ask-^  [asks]  about  loan  terms  and  an 
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employee  explains  the  creditor's  basic  loan 
terms,  such  as  interest  rates,  loan-to-value 
^>ratio^  [ratio],  and  debt-to-income  ratio, 
lalt^ii.-^  When  a  consumer  calls  to  ask 
about  interest  rates  for  car  loans,  and,  in 
order  to  quote  the  appropriate  rate,  the  loan 
officer  asks  for  the  make  and  ^^ales-^ 
[sale]  price  of  the  car  and  the  amount  of  the 
^downpayment^  [down-payment],  then 
^^ves^  [given]  the  consumer  the  rate. 

[•]^iii.-^  When  a  consumer  asks  about 
terms  for  a  loan  to  piut:hase  ►a-^  home  and 
tells  the  loan  officer  her  income  and  intended 
►downpayment^  [down-payment],  but  the 
loan  officer  only  explains  the  creditor's  loan- 
to-value  ratio  policy  and  other  basic  lending 
policies,  without  telling  the  consiuner 
whether  she  qualifies  for  the  loan. 

[•JlHv.-^  When  a  consumer  calls  to  ask 
about  terms  for  a  loan  to  purchase  vacant 
land  and  states  his  income  and  the  ►sales^ 
[sale]  price  of  the  property  to  be  financed, 
and  asks  whether  he  qualifies  for  a  loan,  and 
the  employee  responds  by  describing  the 
general  lending  policies,  explaining  that  he 
would  need  to  look  at  all  of  the 
^consiuner's^  [applicant's]  qualifications 
before  making  a  decision,  and  offering  to 
send  an  application  form  to  the  consumer. 

►5.  Examples  of  an  application,  i.  An 
application  for  credit  includes  the  case  in 
which  a  person  asks  a  financial  institution  to 
"preapprove"  her  for  a  loan  (for  example,  to 
finance  a  house  or  a  vehicle  she  plans  to  buy) 
and  the  institution  evaluates  her 
creditworthiness  and  issues  a  letter 
documenting  that  she  has  been  preapproved 
(subject  to,  for  example,  adequate  collateral 
value,  a  contract  for  sale,  and  lack  of  material 
change  in  the  person's  financial 
circumstances)  and  stating  that  the  loan  offer 
is  valid,  say,  for  30  days. 

ii.  Under  the  same  facts  as  above,  if  the 
financial  institution  evaluates  the  person's 
creditworthiness  and  determines  that  she 
does  not  qualify  for  a  preapproval,  an  adverse 
action  notice  must  be  provided. 

iii.  If  the  creditor's  procedures  do  not 
provide  for  giving  written  commitments, 
requests  fat  prea'pprovals  are  treated  as 
prequalification  requests  for  purposes  of  the 
regulation.'^ 

[5!]^^.-^  Completed  application — 
diligBnce  requirement.  The  regulation  defines 
a  completed  application  in  terms  that  give  a 
creditor  the  latitude  to  establish  its  own 
information  requirements.  Nevertheless,  the 
creditor  must  act  vrith  reasonable  diligence  to 
collect  information  needed  to  complete  the 
application.  For  example,  the  creditor  should 
request  information  from  third  parties,  such 
as  a  credit  report,  promptly  after  receiving 
the  application.  If  additional  information  is 
needed  fitim  the  applicant,  such  as  an 
address  or  telephone  number  needed  to 
verify  employment,  the  creditor  should 
contact  the  applicant  promptly.  (But  see 
comment  9(a)(l)-3,  which  discusses  the 
creditor's  option  to  deny  an  application  on 
the  basis  of  incompleteness.) 
2(g)  Business  credit. 

1.  Definition.  The  test  for  deciding  whether 
a  transaction  qualifies  as  business  credit  is 
one  of  primary  purpose.  For  example,  an 
open-end  credit  account  used  for  both 
personal  and  business  purposes  is  not 


business  credit  unless  the  primary  purpose  of 
the  account  is  business-related.  A  creditor 
may  rely  on  an  applicant's  statement  of  the 
purpose  for  the  credit  requested. 

2(j)  Credit. 

1.  General.  Regulation  B  covers  a  wider 
range  of  credit  transactions  than  Regulation 
Z  (Truth  in  Lending).  For  purposes  of 
Regulation  B^,'^  a  transaction  is  credit  if 
there  is  a  right  to  defer  payment  of  a  debt — 
regardless  of  whether  the  credit  is  for 
personal  or  commercial  purposes,  the 
number  of  installments  required  for 
repayment,  or  whether  the  transaction  is 
subject  to  a  finance  charge. 

2(1)  Creditor. 

1.  Assignees.  The  term  creditor  includes  all 
persons  participating  in  the  credit  decision. 
This  may  include  an  assignee  or  a  potential 
purchaser  of  the  obligation  who  influences 
the  credit  decision  by  indicating  whether  or 
not  it  will  purchase  the  obligation  if  the 
transaction  is  mnsiimmated. 

2.  Referrals  to  creditors.  For  certain 
purposes,  the  term  creditor  includes  persons 
such  as  real  estate  brokers^,  automobile 
dealers,  home  builders,  and  home- 
improvement  contractors^  who  do  not 
participate  in  credit  decisions  but  who 
[regularly]  ►solely  accept  applications,"^ 
refer  applicants  to  creditors^,"^  or  [who] 
select  or  offer  to  select  creditors  to  whom 
credit  requests  can  be  made.  These  persons 
must  comply  with  §  202.4^(a)'^,  the  general 
rule  prohibiting  discrimination,  and  with 

§  [202.5(a),|^-202.4(b),  the  general  rule 
against^  [on]  discouraging  applications. 

2(p)  Empirically  derived  and  other  credit 
scoring  systems. 

1.  Purpose  of  definition.  The  definition 
under  §  202.2(p)(l)iHi)^  through  (iv)  sets 
the  criteria  that  a  credit  system  must  meet  in 
order  for  the  system  to  use  age  as  a  predictive 
factor.  Credit  systems  that  do  not  meet  these 
criteria  are  judgmental  systems  and  may 
consider  age  only  for  the  purpose  of 
determining  a  "pertinent  element  of 
creditworthiness."  (Both  types  of  systems 
may  favor  an  elderly  applicant.  See 
§202.6(b)(^).) 

2.  Periodic  revalidation.  The  regulation 
does  not  specify  how  often  credit  scoring 
systems  must  bie  revalidated.  To  meet  the 
requirements  for  statistical  soundness,  the 
credit  scoring  system  must  be  revalidated 
frequently  enough  to  ►ensured  [assure] 
that  it  continues  to  meet  recognized 
professional  statistical  standards.  To  ensure 
that  predictive  ability  is  being  maintained, 
creditors  must  periodically  review  the 
performance  of  the  system.  This  could  be 
done,  for  example,  by  analyzing  the  loan 
pOTtfolio  to  determine  the  delinquency  rate 
for  each  score  interval,  or  by  analyzing 
population  stability  over  time  to  detect 
deviations  of  recent  applications  from  the 
applicant  population  used  to  validate  the 
system.  If  this  analysis  indicates  that  the 
system  no  longer  predicts  risk  with  statistical 
soundness,  the  system  mtist  be  adjusted  as 
necessary  to  reestablish  its  predictive  ability. 
A  creditor  is  responsible  for  ensuring  its 
system  is  validated  and  revalidated  based  on 
the  creditor's  own  data  when  it  becomes 
available. 

3.  Pooled  data  scoring  systems.  A  scoring 
system  or  the  data  from  which  to  develop 


such  a  system  may  be  obtained  from  either 
a  single  credit  grantor  or  multiple  credit 
grantors.  The  resulting  system  will  qualify  as 
an  empirically  derived,  demonstrably  and 
statistically  sound,  credit  scoring  system 
provided  the  criteria  set  forth  in  paragraph 
(p)(l)(i)  through  (iv)  of  this  section  are  met. 

4.  Effects  test  and  disparate  treatment.  An 
empirically  derived,  demonstrably  and 
statistically  sound,  credit  scoring  system  may 
include  age  as  a  predictive  factor  (provided 
that  the  age  of  an  elderly  applicant  is  not 
assigned  a  negative  fector  or  value).  Besides 
age,  no  other  prohibited  basis  may  be  used 
as  a  variable.  Generally,  credit  scoring 
systems  treat  all  applicants  objectively  and 
thus  avoid  problems  of  disparate  treatment. 
In  cases  where  a  credit  scoring  system  is  used 
in  conjunction  with  individual  discretion, 
disparate  treatment  could  conceivably  occur 
in  the  evaluation  process.  In  addition,  neutral 
factors  used  in  credit  scoring  systems  could 
nonetheless  be  subject  to  chqllftnge  under  the 
effects  test.  (See  comment  6(a)-2  for  a 
discussion  of  the  effects  test). 

2(w)  Open-end  credit. 

1.  Open-end  real  estate  mortgages.  The 
term  open-end  credit  does  not  include 
negotiated  advances  under  an  open-end  real 
estate  mortgage  or  a  letter  of  credit. 

2(z)  Prohibited  basis. 

1.  Persons  associated  with  applicant 
Prohibited  basis  as  used  in  this  regulation 
refers  not  only  to  characteristics — the  race, 
color,  religion,  national  origin,  sex,  marital 
status,  or  age — of  an  applicant  (or  officers  of 
an  applicant  in  the  case  of  a  corporation)  but 
also  to  the  characteristics  of  individuals  with 
whom  an  applicant  is  affiliated  or  with 
whom  the  applicant  associates.  This  metms, 
for  example,  that  under  the  general  rule 
stated  in  §  202.4^(a)^  a  creditor  may  not 
discriminate  against  an  applicant  because  of 
that  person's  personal  or  business  dealings 
with  members  of  a  certain  religion,  because 
of  the  national  origin  of  any  persons 
associated  with  the  extension  of  credit  (such 
as  the  tenants  in  the  apartment  complex 
being  financed),  or  because  of  the  race  of 
other  residents  in  the  neighborhood  where 
the  property  offered  as  collateral  is  located. 

2.  National  origin.  A  creditor  may  not 
refuse  to  grant  credit  because  an  applicant 
comes  from  a  particular  country  but  may  take 
the  applicant's  inmiigration  status  into 
account.  A  creditor  may  also  take  into 
account  any  applicable  law,  regulation,  or 
executive  order  restricting  dealings  with 
citizens  (or  the  government)  of  a  particular 
country  or  imposing  limitations  regarding 
credit  extended  for  their  use. 

3.  Public  assistance  prograat.  Any  federal, 
state,  or  local  governmental  assistance 
program  that  provides  a  continuing,  periodic 
income  supplement,  whether  premised  on 
entitlement  or  need,  is  public  assistance  for 
purposes  of  the  regulation.  The  term  includes 
(but  is  not  limited  to)  [Aid  to  Families  with 
Dependent  Childrenj^Temporary  Aid  to 
Needy  Families^  food  stamps,  rent  and 
mortgage  supplement  or  assistance  programs, 
Social  Security  and  Supplemental  Security 
Income,  and  unemployment  compensation. 
Only  physicians,  hospitals,  and  others  to 
whom  the  benefits  are  payable  need  consider 
Medicare  and  Medicaid  as  public  assistance. 


S ;  ±on  202.3— Limited  Exceptions  for 
C  5  rtain  Classes  of  Transactions 

,.  Scope.  This  section  relieves  burdens 
w  i  Ji  regard  to  pertain  types  of  credit  for 
nich  full  application  of  the  procedural 
auirements  of  the  regulation  is  not  needed. 
A II  classes  of  transactions  remain  subject  to 

I  general  rule  given  in  §  202.4i^(a)-<, 
ring  discrimination  on  a  prohibited  basis, 
1  to  any  other  provision  not  speciBcally 

^epted. 

J(a)  Publid^--^  utilities  credit. 
1.  Definition.  This  definition  applies  only 
credit  for  the  purchase  of  a  utility  service, 
dh  as  electricity,  gas,  or  telephone  service. 
Ci  0dit  provided  or  offered  by  a  public  utility 
for; some  other  purpose — such  as  for 
fij  i$ncing  the  purchase  of  a  gas  dryer, 
te  tphone  equipment,  or  other  durable  goods, 
oi  for  insulation  or  other  home 
in  ibrovements — is  not  excepted. 

4-  Security  deposits.  A  utility  company  is 
a  ( :^ditor  vtrhen  it  supphes  utility  service  and 
bilk  the  user  after  the  service  has  been 
pi)c^ided.  Thus,  any  credit  term  (such  as  a 
reqiiirement  for  a  security  deposit)  is  subject 
to  t^e  regulation. 

4  Telephone  companies.  A  telephone 
pany's  credit  transactions  qualify  for  the 
exj^ptions  provided  in  §  202.3(a)(2)  only  if 
th  jjcompany  is  regulated  by  a  government 
ui  ijt  or  files  the  charges  for  service,  delayed 
pa  j^ent,  or  any  discount  for  prompt 
pa  jtonent  with  a  government  unit, 
nc)  Incidental  credit. 

II  Examples.  If  a  service  provider  (such  as 
a  1  lospital,  doctor,  lawyer  or  retailer)  allows 
th(  ipient  or  customer  to  defer  the  payment 
of  a  bill,  this  deferral  of  debt  is  credit  for 
purposes  of  the  regulation,  even  though  there 
is  tJd  finance  charge  and  no  agreement  for 

pa  yfknent  in  installments.  Because  of  the 
exj:pptions  provided  by  this  section, 

'ever,  these  particular  credit  extensions 
excepted  fi-om  compliance  with  certain 
ledural  requirements  as  specified  in  the 
ilation. 
;  l(d)  Government  credit. 
i,  Credit  to  governments.  The  exception 
rel  ikes  to  credit  extended  to  (not  by) 
go'  r^mmental  entities.  For  example,  credit 
pded  to  a  local  government  by  a  creditor 
ie  private  sector  is  covered  by  this 
ex((tption,  but  credit  extended  to  consumers 
by  fi  federal  or  state  housing  agency  does  not 
qui^ify  for  special  treatment  under  this 
";ory. 

[jon  202.4— General  Hul^s^ 
hibiting  Discrimination] 

yfParagraph  4(a)'^ 

1 .1  Scope  of  {section]  ^TuleM.  The  general 
jle! stated  in  §  202.4^(a)'^  covers  all 
de^^gs,  without  exception,  between  an 
applicant  and  a  creditor,  whether  or  not 
addressed  by  other  provisions  of  the 
reguation.  Other  sections  of  the  regiilation 
identify  specific  practices  that  the  Board  has 
deqined  are  impermissible  because  they 
coiild  result  in  credit  discrimination  on  a 
basis  prohibited  by  the  Act.  The  general  rule 
covers,  for  example,  application  procedures, 
critoia  used  to  evaluate  creditworthiness, 
adQiinistration  of  accounts,  and  treatment  of 
delinquent  or  slow  accounts.  Thus,  whether 
or  1 1(  »t  specifically  prohibited  elsewhere  in 


the  regulation,  a  credit  practice  that  treats 
applicants  differently  on  a  prohibited  basis 
violates  the  law  because  it  violates  the 
general  rule.  Disparate  treatment  on  a 
prohibited  basis  is  illegal  whether  or  not  it 
results  from  a  conscious  intent  to 
discriminate. 

►2.  Examples,  i.-^  Disparate  treatment 
would  be  found,  for  example, 

►a.  Where  a  creditor  provides 
information  only  on  "subprime"  and  similar 
products  to  minority  applicants  who  request 
information  about  the  creditor's  mortgage 
products,  but  provides  information  on  a 
wider  variety  of  mortgage  products  to 
similarly  situated  nonminority  applicants. 

B.  Where  a  creditor  provides  more 
comprehensive  information  to  men  than  to 
similarly  situated  women. 

C.-^  [where!  ►Where^  a  creditor 
requires  a  minority  applicant  to  provide 
greater  documentation  to  obtain  a  loan  than 
a  similarly  situated  nonminoritv  appUcant. 

►D."^  [Disparate  treatment  also  would  be 
found  where]  ►Where^  a  creditor  waives 
or  relaxes  credit  standards  for  a  nonminority 
applicant  but  not  for  a  similarly  situated 
minority  applicant. 

►ii-*^  Treating  applicants  differently  on  a 
prohibited  basis  is  unlawful  if  the  creditor 
lacks  a  legitimate  nondiscriminatory  reason 
for  its  action,  or  if  the  asserted  reason  is 
found  to  be  a  pretext  for  discrimination. 
►Paragraph  4(b) 

1.  Prospective  applicants.  Generally,  the 
regulation's  protections  apply  only  to 
persons  who  have  requested  or  received  an 
extension  of  credit.  In  keeping  with  the 
purpose  of  the  act — to  promote  the 
availability  of  credit  on  a  nondiscriminatory 
basis — §  202.4(b)  covers  acts  or  practices 
directed  at  prospective  applicants  that  could 
discourage  a  reasonable  person,  on  a 
prohibited  basis,  from  applying  for  credit. 
Practices  prohibited  by  this  section  include: 

i.  A  statement  that  the  applicant  should  not 
bother  to  apply,  after  the  applicant  states  that 
he  is  retired. 

ii.  The  use  of  words,  symbols,  models  or 
other  forms  of  communication  in  advertising 
that  express,  imply,  or  suggest  a 
discriminatory  preference  or  a  policy  of 
exclusion  in  violation  of  the  act. 

iii.  The  use  of  interview  scripts  that 
discourage  applications  on  a  prohibited 
basis. 

2.  Affirmative  advertising.  A  creditor  may 
affirmatively  solicit  or  encourage  members  of 
traditionally  disadvantaged  groups  to  apply 
for  credit,  especially  groups  that  might  not 
normally  seek  credit  ftom  that  creditor. 
Paragraph  4(c) 

1.  Requirement  for  written  applications. 
Model  application  forms  are  provided  in 
appendix  B  to  the  regulation,  although  use  of 
a  printed  form  is  not  required.  A  creditor  will 
satisfy  the  requirement  by  writing  down  the 
information  that  it  normally  considers  in 
making  a  credit  decision.  The  creditor  may 
complete  the  application  on  behalf  of  an 
applicant  and  need  not  require  the  applicant 
to  sign  the  application. 

2.  Telephone  applications.  A  creditor  that 
accepts  applications  by  telephone  for 
dwelling-related  credit  covered  by  §202.13 
can  meet  the  requirements  for  written 


applications  by  writing  down  pertinent 
information  that  is  provided  by  the 
applicant(s). 

3.  Computerized  entry.  Information  entered 
directly  into  and  retained  by  a  computerized 
system  qualifies  as  a  vkTitten  application 
under  this  paragraph.  (See  the  commentary  to 
§  202.13(b),  Applications  through  electronic 
media  and  Applications  through  video.) 

Paragraph  4(d) 

1.  Clear  and  conspicuous.  This  standard 
requires  that  disclosures  be  presented  in  a 
reasonably  understandable  format  in  a  way 
that  does  not  obscure  the  required 
information.  No  minimum  type  size  is 
mandated,  but  the  disclosures  must  be 
legible,  whether  typewritten,  handwritten,  or 
printed  by  computer.'^ 

Section  202.5— Rules  Concerning  ITaking 
Applications^  ^Information  Requests^ 

[5(a)  Discoiu^ging  applications. 

1.  Potential  nppHca.nts.  Generally,  the 
regulation's  protections  apply  only  to 
persons  who  have  requested  or  received  ao 
extension  of  credit.  In  keeping  with  the 
purpose  of  the  act — to  promote  the 
availabilify  of  credit  on  a  nondiscriminatory 
basis  §  202.5(a)  covers  acts  or  practices 
directed  at  potential  applicanU.  Practices 
prohibited  by  this  section  include: 

•  A  statement  that  the  applicant  should 
not  bother  to  apply,  after  the  applicant  states 
that  he  is  retired. 

•  Use  of  words,  symbols,  models  or  other 
forms  of  communication  in  advertising  that" 
express,  imply,  or  suggest  a  discriminatory 
preference  or  a  policy  of  exclusion  in 
violation  of  the  act. 

•  Use  of  interview  scripts  that  discourage 
applications  on  a  prohibited  basis. 

2.  Affirmative  advertising.  A  creditor  may 
affirmatively  solicit  or  encourage  members  of 
traditionally  disadvantaged  groups  to  apply 
for  credit,  especially  groups  that  might  not 
normally  seek  credit  from  that  creditor.] 

[5(b)  1  ►5(a)-^  General  rules  concerning 
requests  for  information. 

1.  Requests  for  information.  This  section 
governs  the  fypes  of  information  that  a 
creditor  may  gather.  Section  202.6  governs 
how  information  may  be  used. 

[Paragraph  5(b)(2) 

1.  Local  laws.  Information  that  a  creditor  is 
allowed  to  collect  pursuant  to  a  "state" 
statute  or  regulation  includes  information 
required  by  a  local  statute,  regulation,  or 
ordinance. 

2.  Information  required  by  Regulation  C. 
Regulation  C  generally  requires  creditors 
covered  by  the  Home  Mortgage  Disclosure 
Act  (HMDA)  to  collect  and  report 
information  about  the  race  or  national  origin 
and  sex  of  applicants  for  home  improvement 
loans  and  home  purchase  loans,  including 
some  types  of  loans  not  covered  by  §  202.13. 
Certain  creditors  with  assets  under  $30 
million,  though  covered  by  HMDA,  are  not 
required  to  collect  and  report  these  data;  but 
they  may  do  so  at  their  option  under  HMDA, 
without  violating  the  ECOA  or  Regulation  B. 

3.  Collecting  information  on  behalf  of 
creditors.  Loan  brokers,  correspondents,  or 
other  persons  do  not  violate  the  ECOA  or    ■ 
Regulation  B  if  they  collect  information  that 
they  are  otherwise  prohibited  from 
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collecting,  when  the  purpose  of  collectiiig 
the  information  is  to  provide  it  to  a  creditor 
that  is  subject  to  the  Home  Mortgage 
Disdoeurs  Act  or  another  fDderal  or  state 
statute  ax  regulation  requiring  data 
collacticm.] 

[5(d)]  ^5(ch<  CXher  limitations  on 
infiKwation  requests. 

Pangraph  I5(d)(l)l  ►5(c)(l)^ 

1.  Indinct  disdosure  ofpmhilated 
infonnation.  The  bet  that  certain  credit- 
ralated  iniramation  may  indirectly  disclose 
marital 'Status  does  not  bar  a  creditor  from 
aeeUng  such  information.  For  example,  the 
creditor  mmr  ask  about: 

[•l^.'^The  applicant's  obligation  to  pay 
alimony,  child  support,  at  separate 
maintenance. 

[•l^iL'^  The  source  of  income  to  be  used 
as  the  basis  for  repaying  the  credit  requested, 
which  could  disclose  that  it  is  the  income  of 
anmuse. 

[•l^iii.-^  Whether  any  obligation 
disclosed  by  the  applicant  has  a  co-obligur, 
which  could  disclose  that  the  co-obligor  is  a 
spouse  or  former  spouse. 

[•I^v.-^  The  ownership  of  attsets,  which 
could  disclose  the  interest  of  a  spouse. 

Paragraph  [5(d)(2)]  ►s(c)(2)^ 

1.  IXscIoBure  lAout  income.  The  sample 
application  forms  in  appendix  B  to  the 
regulation  illustrate  how  a  creditor  may 
inform  an  applicant  of  the  right  not  to 
disclose  alimony,  child  support,  or  separate 
maintenance  income. 

2.  General  inquiry  about  source  (^income. 
Since  a  general  inquiry  about  the  source  of 
income  may  lead  an  applicant  to  disclose 
alimony,  child  support,  or  separate 
maintenance,  a  creditor  may  not  make  such 
an  inquiry  on  an  application  form  without 
prefodng  the  request  with  .the  disclosure 
required  by  this  paragraph. 

3.  Specific  inquiry  about  sources  of 
income.  A  creditor  need  not  give  the 
difldoeure  if  the  inquiry  about  income  is 
specific  and  worded  in  a  way  that  is  unlikely 
to  lead  the  applicant  to  disclose  the  fact  that 
income  is  derived  from  alimony,  child 
support,  or  separate  maintenance  payments. 
For  example,  an  application  form  that  asks 
about  specific  types  of  income  such  as  salary, 
wages,  or  investment  income  need  not 
include  the  disclosure. 

[5(e)  Written  applications. 

1.  Requirement  for  written  applications. 
The  requirement  of  written  applications  for 
certain  types  of  dwelling-related  loans  is 
intended  to  assist  the  federal  supervisory 
agencies  in  monitoring  compliance  with  the 
ECOA  and  the  Fair  Housing  Act.  Model 
application  forms  ara  provided  in  appendix 
B  to  the  r^ulation,  although  use  of  a  printed 
form  of  any  kind  is  not  required.  A  creditor 
will  satisfy  the  requirement  by  writing  down 
the  information  that  it  normally  considers  in 
making  a  credit  decision.  The  creditor  may 
complete  the  application  on  behalf  of  an 
applicant  and  need  not  require  the  applicant 
to  sign  the  application. 

2.  Telephone  applications.  A  creditor  that 
accepts  applications  by  telephone  for 
dwelling-related  credit  covered  by  §  202.13 
can  meet  the  requirements  for  written 
applications  by  writing  down  pertinent 
information  that  is  provided  l^  the 
applicant(s). 


3.  Computerized  entry.  Information  entered 
directly  into  and  retained  by  a  computerized 
system  qualifies  as  a  written  application 
imder  tlds  paragraph.  (See  the  commentary  to 
section  202.13(b),  Applications  through 
electronic  media  and  Applications  through 
video.Xt 

Section  202.5a— Rules  on  Providing 
Appraisal  Reports 

5a(a)  Providing  appraisals. 

1.  Qjverage.  This  section  covers 
applications  for  credit  to  be  secured  by  a  lien 
on  a  dwelling,  as  that  term  is  defined  in 

$  202.5a(c),  whether  the  credit  is  for  a 
business  purpose  (for  example,  a  loan  to  start 
a  business)  or  a  consimier  purpose  (for 
example,  a  loan  to  finance  a  child's 
education). 

2.  Aenewo/s.  If  an  applicant  requests  that 
a  creditor  renew  an  existing  extension  of 
credit,  and  the  creditor  obtains  a  new 
appraisal  report  to  evaluate  the  request,  this 
section  appUes.  This  section  does  not  apply 
to  a  renewal  request  if  the  creditor  uses  the 
appraisal  report  previously  obtained  in 
connection  with  the  decision  to  grant  credit. 

5a(a)(2Xi)  Notice. 

1.  Multiple  applicants.  When  an    < 
application  that  is  subject  to  this  section 
involves  more  than  one  applicant,  the  notice 
about  the  appraisal  report  need  only  be  given 
to  one  applicant,  but  it  must  be  given  to  the 
primary  applicant  where  one  is  readily 
apparent. 

5a(a)(2)(ii)  Delivery. 

1.  Reimbursement.  Creditors  may  charge 
for  photocopy  and  postage  costs  incurred  in 
providing  a  copy  of  the  appraisal  report, 
unless  prohibited  by  state  or  other  law.  If  the 
consumer  has  already  paid  for  the  report — for* 
example,  as  part  of  an  application  fee — the 
creditor  may  not  require  additional  fees  for 
the  appraisal  (other  than  photocopy  and 
postal  costs). 

5a(c)  Definitions. 

1.  Appraisal  reports.  Examples  of  appraisal 
reports  are: 

i.  A  report  prepared  by  an  appraiser 
(Whether  or  not  licensed  or  certified), 
including  written  comments  and  other 
documents  submitted  to  the  creditor  in 
support  of  the  appraiser's  estimate  or  opinion 
of  value. 

ii.  A  document  prepared  by  the  creditor's 
staff  which  assigns  value  to  the  property,  if 
a  third-party  appraisal  report  has  not  been 
used. 

iii.  An  internal  review  docimient  reflecting 
that  the  creditor's  valuation  is  difiiarent  fiom 
a  valuation  in  a  third  party's  appraisal  report 
(or  different  from  valuations  that  are  publicly 
available  or  valuations  such  as 
manufacturers'  invoices  for  mobile  homes). 

2.  Other  reports.  The  term  "appraisal 
report"  does  not  cover  all  documents  relating 
to  the  value  of  the  applicant's  property. 
Examples  of  reports  not  covered  are: 

i.  Internal  dociunents,  if  a  third-party 
appraisal  report  was  used  to  establish  the 
value  of  the  property. 

ii.  Governmental  agency  statements  of 
appraised  value. 

iii.  Valuations  lists  that  are  publicly 
available  (such  as  published  sales  prices  or 
mortgage  amounts,  tax  assessments,  and 


retail  price  ranges)  and  valuations  such  as 
manufactiuers'  invoices  for  mobile  homes. 

Section  208.6 — Rules  Concerning  Evaluation 
of  Applications 

6(a)  General  rule  concerning  use  of 
information. 

1.  General.  When  evaluating  an  application 
for  credit,  a  creditor  generally  may  consider 
any  infonnation  obtained.  However,  a 
creditor  may  not  consider  in  its  evaluation  of 
creditworthiness  any  information  that  it  is 
barred  by  §  202.5  fiom  obtaining. 

2.  Effects  test.  The  effects  test  is  a  judicial 
doctrine  that  was  developed  in  a  series  of 
employment  cases  decided  by  the  Supreme 
Com!  under  Title  Vn  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000e  ►et  seq.^  let 
seq.i),  and  the  burdens  of  proof  for  such 
employment  cases  were  codified  by  Congress 
in  the  Civil  Rights  Act  of  1991  (42  U.S.C. 
2000e-2).  Congressional  intent  that  this 
doctrine  apply  to  the  credit  area  is 
documented  in  the  Senate  Report  that 
accompanied  H.R.  6516,  No.  94-589,  pp.  4- 
5;  and  in  the  House  Report  that  accompanied 
H.R.  6516,  No.  94-210,  p.  5.  The  act  and 
regulation  may  prohibit  a  creditor  practice 
that  is  discriminatory  in  effect  because  it  has 
a  disproportionately  negative  impact  on  a 
prohibited  basis,  even  though  the  creditor 
has  no  intent  to  discriminate  and  the  practice 
appears  neutral  on  its  face,  unless  the 
creditor  practice  meets  a  legitimate  business 
need  that  cannot  reasonably  be  achieved  as 
well  by  means  that  are  less  disparate  in  their 
impact.  For  example,  requiring  that 
applicants  have  incomes  in  excess  of  a 
certain  amount  to  qualify  for  an  overdraft 
line  of  credit  could  mean  that  women  and 
minority  applicants  will  be  rejected  at  a 
higher  rate  than  men  and  non-minority 
applicants.  If  there  is  a  demonstrable 
relationship  between  the  income  requirement 
and  creditworthiness  for  the  level  of  credit 
involved,  however,  use  of  the  income 
standard  would  likely  be  permissible. 

6(b)  Specific  rules  concerning  use  of 
information. 

Paragraph  6(b)(l] 

£l.  Prohibited  basis — marital  status.  A 
creditor  may  not  use  marital  status  as  a  basis 
for  determining  the  applicant's 
creditworthiness.  However,  a  creditor  may 
consider  an  applicant's  marital  status  for  the 
purpose  of  ascertaining  the  creditor's  rights 
and  remedies  applicable  to  the  particular 
extension  of  credit.  For  example,  in  a  secured 
transaction  involving  real  properfy,  a  creditor 
could  take  into  account  whether  state  law 
gives  the  applicant's  spouse  an  interest  in  the 
properfy  being  offered  as  collateral.  Except  to 
the  extent  necessary  to  determine  rights  and 
remedies  for  a  specific  credit  transaction,  a 
creditor  that  offisra  joint  credit  may  not  take 
the  applicants'  marital  status  into  account  in 
credit  evaluations.  Because  it  is  unlawful  for 
creditors  to  take  marital  status  into  account, 
creditors  are  barred  from  applying  different 
standards  in  evaluating  married  and 
unmarried  applicants.  In  making  credit 
decisions,  creditors  may  not  treat  joint 
applicants  differently  based  on  the  existence, 
the  absence,  or  the  lUcelihood  of  a  marital 
relationship  between  the  parties. 

21  ►l-^  Prohibited  basis — special 
purpose  credit.  In  a  special  purpose  credit 
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]  roeram,  a  cnreditor  may  consider  a 
]  ronibited  basis  to  detennine  whether  the 
I  >plicant  posisesses  a  characteristic  needed 
i  >r  eligibility.  (See  §202.8.) 
Paragraph  6(b)(2) 

1.  Favming  the  elderly.  Any  system  of 
I  r  raluating  craditworthiness  may  &vor  a 
I :  wdit  applicant  who  is  age  62  or  oldw.  A 
I :  edit  program  that  oSars  more  SsvoFable 
I :  edit  terms  to  applicants  age  62  or  older  is 
■'  i}so  permissible;  a  program  that  offers  more 
^vorable  credit  terms  to  applicants  at  an  age 
dwer  than  62  is  permissible  only  if  it  meets 
'\e  special-purpose  credit  requirements  of 
Z02.8. 

1 2.  Considemtion  of  age  in  a  credit  scoring 
em.  Age  may  be  taken  directly  into 
ount  in  a  credit  scoring  system  that  is 
lemonstrably  and  statistically  sound,"  as 
•fined  in  $  202.2(p),  with  one  limitation: 
^plicants  ►age^ 62  years  or  older  must  be 
ated  at  least  as  bvorably  as  applicants  who 
( under  ^ege^  62.  If  ^e  is  snomd  by 
tigning  points  to  an  applicant's  age 
Bgory.  elderly  applicants  must  receive  the 
t  lime  or  a  greater  number  of  points  as  the 
^lost  favored  class  of  nonelderly  applicants. 
i.  Age-split  scorecards.  A  creditor  may 
~gment  the  population  into  scorecards  based 
1  the  age  of  an  applicant.  In  such  a  system, 
i^e  card  covers  a  narrow  age  range  (for 
<ample,  applicants  in  their  twenties  or 
ounger)  who  are  evaluated  imder  attributes 
adictive  for  that  age  group.  A  second  card 
vers  all  other  applicants  who  are  evaluated 
ider  the  attributes  predictive  for  that  broad 
_^ks8.  When  a  system  uses  a  card  covering  a 
Wide  age  range  that  encompasses  elderly 
abplicants,  the  credit  scoring  system  does  not 
sfcbre  age.  Thus,  the  system  does  not  raise  the 
issue  of  assigning  a  negative  &ctor  or  value 
tilthe  age  of  elderly  applicants.  But  if  a' 
system  segments  the  population  by  age  into 
nlUltipie  scorecards,  and  includes  elderly 
an>licants  in  a  narrower  age  range,  the  oedit 
spring  system  does  score  age.  To  comply 
With  the  act  and  regulation  in  such  a  case, 
the  creditor  must  ensure  that  the  system  does 
1  assign  a  negative  factor  or  value  to  the 
I  of  elderly  applicants  as  a  class. 
I.  Consideration  of  age  in  a  judgmental 
rtem.^In  a  judgmental  system,  defined  in 
02.2(t),  a  creditor  may  not  ►decide 
l^ether  or  not  to  extend  credit  or  set  the 
tdi^ns  and  conditions  of  credit  based  on  age 
o^  Information  related  exclusively  to  age.  Age 
ot  Bge-related  information  may  be  considered 
only  in  evaluating  other  "pertinent  elements 
of  CTeditworthiness"  that  are  drawn  from  the 
p|ihiciilar  facts  and  circumstances 
c(^^ceming  the  applicant.-^  [take  age 
jctiy  into  account  in  any  aspect  of  the 
dit  transaction.]  For  example,  [the] 
[■^creditor  may  not  reject  an  application 
oi  germinate  an  account  because  the 
aj  lilicant  is  60  years  old.  But  a  creditor  that 
ui  ^s  a  judgmental  system  may  relate  the 
ai^^licant's  age  to  other  information  about  the 
ai^|>licant  that  the  creditor  considers  in 
OT  4luating  creditworthiness.  [For  example:] 
^  As  the  following  examples  illustrate,  the 
ei  aluation  must  be  made  in  an 
in  oividualized,  case-by-case  manner:-^ 
I  "l^i."^  A  creditor  may  consider  the 
api  ilicant's  occupation  and  length  of  time  to 
ret  rement  to  ascertain  whether  the 


applicant's  income  (including  retirement 
income)  will  support  the  extension  of  credit 
to  its  maturity. 

[•l^ii."^  A  creditor  may  consider  the 
adequacy  of  any  security  offered  when  the 
term  of  ttie  credit  extension  exceeds  the  life 
expectancy  of  the  applicant  and  the  cost  of 
realizing  on  the  collateral  could  exceed  the 
applicant's  equity.  (An  elderly  applicant 
might  not  qualify  for  a  5  percent  down,  30- 
year  mralgage  loan  but  might  qualify  with  a 
larger  downpayment  or  a  shorter  loan 
maturity.) 

[•l^iii.'^  A  creditor  may  consider  the 
applicant's  age  to  assess  the  significance  (rf 
the  length  of  the  applicant's  employment  (a 
young  applicant  may  have  just  entered  the 
job  maiketl  or  length  of  time  at  an  address 
(an  elderly  i^plicant  may  recenUy  have 
retired  and  moved  from  a  long-term 
residence). 

[As  the  examples  above  illustrate,  the 
Rvaliintion  must  be  made  in  an 
individualized,  case-by-case  manner;  and  it 
is  impermissible  for  a  creditor,  in  deciding 
whether  to  extend  credit  or  in  setting  the 
terms  and  conditions,  to  base  its  decision  on 
age  or  information  related  exclusively  to  age. 
Age  or  age-related  information  may  bie 
considered  only  in  evaluating  other 
"pertinent  elements  of  creditworthiness"  that 
are  drawn  from  the  particular  facts  and 
circumstances  concerning  the  applicant.] 

4.  Consideration  of  age  in  a  reverse 
mortgage.  A  reverse  mortgage  is  a  home- 
secured  loan  in  which  the  borrower  receives 
payments  from  the  creditor,  and  does  not 
become  obligated  to  repay  these  amounts 
(other  than  in  the  case  of  default]  until  the 
borrower  dies,  moves  permanently  from  the 
home^,-^  or  transfers  titie  to  the  home,  or 
upon  a  specified  maturity  date. 
Disbursements  to  the  borrower  under  a 
reverse  mortgage  typically  are  determined  by 
considering  the  value  of  Uie  borrower's 
home,  the  current  interest  rate,  and  the 
borrower's  life  expectancy.  A  reverse 
mortgage  program  that  requires  borrowers  to 
be  age  62  or  older  is  permissible  under 

§  202.6(b)(2)(iv).  In  addition,  under 
§  202.6(b)(2){iii),  a  creditor  may  consider  a 
borrower's  age  to  evaluate  a  pertinent 
element  of  creditworthiness,  such  as  the 
amount  of  the  credit  or  monthly  payments 
that  the  borrower  will  receive,  or  the 
estimated  repayment  date. 

5.  Consideration  of  age  in  a  combined 
system.  A  creditor  using  a  credit  scoring 
sysftm  that  qualifies  as  "empirically 
derived"  under  §  202.2(p)  may  consider  other 
bctors  (such  as  ►a'^  credit  report  or  the 
applicant's  cash  flow)  on  a  judgmental  basis. 
Doing  so  will  not  negate  the  classification  of 
the  credit  scoring  component  of  the 
combined  system  as  "demonstrably  and 
statistically  sound."  While  age  could  be  used 
in  the  credit  scoring  portion,  however,  in  the 
judgmental  portion  age  may  not  be 
considered  directiy.  It  may  be  used  only  for 
the  purpose  of  determining  a  "pertinent 
element  of  creditworthiness."  (See  comment 
6(b)(2)-3.) 

6.  Consideration  of  public  assistance. 
When  considering  income  derived  from  a 
public  assistance  program,  a  creditor  may 
take  into  account,  for  example: 
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I*l^-"^The  length  of  time  an  applicant 
will  likely  remain  edible  to  receive  such 
income. 

[•l^ii."^  Whether  the  applicant  nvill 
continue  to  qualify  for  benefits  based  on  the 
status  of  the  applicant's  dependento  (such  as 
[Aid  to  Families  with  Dependent  Childran] 
►Temporary  Aid  to  Needy  FamHier^  or 
Social  Security  payments  to  a  minor). 

[•l^iii/^  Whether  the  creditor  can  attach 
or  gnnish  the  income  to  assure  payment  of 
the  d^  in  the  event  of  default 

P>ragrq>h  6(bK5) 

1.  Consideration  of  an  individual 
applicaitt.  A  creditor  must  evaluate  income 
derived  fitxn  part-time  employment, 
alimony,  child  suppmt,  sepwate 
maintenance,  retirement  benefits,  or  public 
assistance  [(all  refaned  to  as  "protected 
income")]  on  an  individual  basis,  not  on  the 
basis  of  aggregate  statistics,  and  must  assess 
its  reliabiUty  or  imreliahility  by  analyzing  the 
applicant's  actual  circumstances,  nut  by 
anal]mng  statistical  measures  derived  from  a 
group. 

2.  Payments  consistently  made.  In 
determining  the  likelihood  of  consistent 
payments  of  alimony,  child  support,  or 
separate  maintenance,  a  creditor  may 
consider  factors  such  as  whether  payments 
are  received  pursuant  to  a  written  agreement 
or  coiut  decree;  the  length  of  time  that  the 
payments  have  been  received;  whether  the 
payments  are  regularly  received  by  the 
applicant;  the  availability  of  court  or  other 
procedures  to  compel  payment;  and  the 
oeditworthiness  of  the  payor,  including  the 
credit  history  of  the  payor  when  it  is 
available  to  the  creditor. 

3.  Consideration  of  income,  ►i.-^  A 
creditor  need  not  consider  income  at  all  in 
evaluating  creditworthiness.  If  a  creditor 
does  consider  income,  there  are  several 
acceptable  methods,  whether  in  a  credit 
scoring  or  a  judgmental  system: 

[•l^'A.'^  A  creditor  may  score  or  take 
into  account  the  total  sum  of  all  income 
stated  by  the  applicant  without  taking  steps 
to  evaluate  the  income. 

[•)^"B.'^  A  creditor  may  evaluate  each 
component  of  the  applicant's  income,  and 
then  score  or  take  into  accotmt  reliable 
income  separately  from  income  that  is  not 
reliable,  or  the  creditor  may  disregard  that 
portion  of  income  that  is  not  reliable  before 
aggregating  it  with  reliable  income. 

[•^►C.-^  A  creditor  that  does  not 
evaluate  all  income  components  for 
reliability  must  treat  as  refiable  any 
component  of  protected  income  thiat  is  not 
evaluated. 

►ii.-^  In  considering  the  separate 
components  of  an  applicant's  income,  the 
creditor  may  not  automatically  discount  or 
exclude  from  consideration  any  protected 
income.  Any  discounting  or  exclusion  must 
be  based  on  the  applicant's  actual 
circumstances. 

4.  Part-time  employment,  sources  of 
income.  A  creditor  may  score  or  take  into 
account  the  fact  that  an  individual  applicant 
has  more  than  one  source  of  earned  income — 
a  full-time  and  a  part-time  job  or  two  part- 
time  jobs.  A  creditor  may  also  score  or  treat 
earned  income  fixim  a  secondary  source 
differendy  than  earned  income  from  a 
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primary  source.  [However,  the!  ►Thr^ 
creditor  ^,  however,^  may  not  score  or 
otherwise  take  into  account  the  number  of 
sources  for  [protected]  income[ — ^for 
example.]  ^^ch  ar^  retirement  income. 
Social  Security,  ^Supplemental  Security 
Income,  and^  alimony.  Nor  may  the  creditor 
treat  nagadvaly  the  bet  that  an  applicant's 
only  earned  income  is  derived  from  ^,  for 
example,'^  a  part-time  job. 

Paragraph  6(b)(6) 

1.  Types  of  credit  references.  A  creditor 
may  restrict  the  types  of  credit  history  and 
credit  references  that  it  will  considOT, 
provided  that  the  restrictions  are  applied  to 
all  credit  applicants  without  regard  to  sex, 
marital  status,  or  any  other  prohibited  basis. 
However,  on  the  applicant's  request,  a 
creditor  must  consider  credit  information  not 
reported  through  a  credit  bureau  when  the 
inlinmation  relates  to  the  same  types  of 
credit  references  and  history  that  the  creditor 
would  consider  if  reported  through  a  credit 
bureau. 

Paragraph  6(b)(7) 

1.  National  origin — immigration  status. 
The  applicant's  immigration  status  and  ties 
to  the  community  (such  as  employment  and 
continued  residence  in  the  area)  could  have 
a  bearing  on  a  creditor's  ability  to  obtain 
repayment.  Accordingly,  the  creditor  may 
consider  and  differentiate,  for  example, 
between  a  nondtizen  who  is  a  long-time 
resident  With  permanent  resident  statiis  and 
a  nondtizen  who  is  temporarily  in  this 
country  on  a  student  visa. 

2.  National  origpi — citizenship.  Under  the 
regulatioii^,^  a  denial  of  credit  on  the 
ground  that  an  applicant  is  not  a  United 
States  citizen  is  not  per  se  discrimination 
based  cm  national  origin. 

►Par^raph  6(bM8) 

1.  Proldbited  basis— marital  status.  A 
creditor  may  consider  an  applicant's  or  joint 
applicant's  marital  status  for  the  purpose  of 
ascertaining  the  creditor's  rights  and 
remedies  applicable  to  the  particular 
extension  of  credit.  For  example,  in  a  secured 
transaction  involving  real  property,  a  creditor 
could  take  into  account  whethw  state  law 
gives  the  ^plicant's  spouse  an  interest  in  the 
property  beiiig  ofiered  as  collateral.'^ 

Section  202.7— Rules  Concerning  Extensions 
of  Credit 

7(a)  Individual  accounts. 

1.  Open-end  credit — authorized  user.  A 
creditor  may  not  require  a  creditworthy 
applicant  seeking  an  individual  credit 
account  to  provide  additional  signatures. 
However,  the  creditor  may  condition  the 
designation  of  an  authorized  user  by  the 
account  holder  on  the  authorized  user's 
becoming  contractually  liable  for  the 
account,  as  long  as  the  creditor  does  not 
differentiate  on  any  prohibited  basis  in 
imposing  this  requirement. 

2.  Open-end  credit— choice  of  authorized 
user.  A  creditor  that  permits  an  account 
holder  to  designate  an  authorized  user  may 
not  restrict  this  designation  on  a  prohibited 
basis.  For  example,  if  the  creditor  allows  the 
designation  of  spouses  as  authorized  users, 
the  creditor  may  not  refuse  to  accept  a 
nonapouse  as  an  authorized  user. 

3.  Overdraft  authority  on  transaction 
accounts.  If  a  transaction  account  (such  as  a 


checking  account  or  NOW  account)  includes 
an  overdraft  line  of  credit,  the  creditor  may 
require  that  all  persons  authorized  to  draw 
on  the  transaction  account  assume  liability 
for  any  overdraft. 

7(b)  Designation  of  name. 

1.  Sin^e  name  on  account  A  creditor  may 
require  that  joint  applicants  on  an  account 
designate  a  single  name  for  piuposes  of 
administering  the  account  and  that  a  single 
name  be  embossed  on  any  credit  card(s) 
issued  on  the  account.  But  the  creditor  may 
not  require  that  the  name  be  the  husband's 
name.  (See  $  202.10  for  ^Tuler^  [rule] 
governing  the  furnishing  of  credit  history  on 
accounts  held  by  spouses.) 

7(c)  Action  concerning  existing  open-end 
accounts. 

Paragraph  7(c)(1) 

1.  Termination  coincidental  with  marital 
status  change.  When  an  acooimt  holder's 
marital  status  changes,  a  creditor  generally 
may  not  terminate  the  account  unless  it  has 
evidence  that  the  account  holder  is  tmable  or 
unwilling  to  repay.  But  the  creditor  may 
terminate  an  account  on  which  both  spouses 
are  jointly  liable,  even  if  the  action  coinddes 
with  a  clunge  in  marital  status,  when  one  or 
both  spouses: 

(•]i^.-^  Repudiate  responsibility  for 
foture  charges  on  the  joint  accoimt. 

[•J^ii.-^  Request  separate  accounts  in 
their  avra  names. 

[•]^iii.-^  Request  that  the  joint  account 
be  closed. 

2.  Updating  information.  A  creditor  may 
periodically  request  updated  information 
from  applicants  but  may  not  use  events 
related  to  a  prohibited  basis — such  as  an 
applicant's  retirement,  reaching  a  particular 
age,  or  change  in  name  or  marital  status — to 
trigger  such  a  request 

Paragraph  7(c)(2) 

1.  Procedure  pending  reapplicaUon.  A 
creditor  may  require  a  reapplication  from  a 
contractually  liable  party,  even  when  there  is 
no  evidence  of  unwillingness  or  inability  to 
repay,  if  [(1)]  the  credit  was  based  on  the 
qiialifications  of  a  person  who  is  no  longer 
available  to  support  the  credit  and  [(2)]  the 
creditor  has  information  indicating  that  the 
accotmt  holder's  income  by  itself  may  be 
insufficient  to  support  the  credit.  While  a 
reapplication  is  pending,  the  creditor  must 
allow  the  account  holder  full  access  to  the 
account  under  the  existing  contrad  terms. 
The  creditor  may  specify  a  reasonable  time 
period  within  which  the  account  holder  must 
submit  the  required  information. 

7(d)  Signature  of  spouse  or  other  person. 

1.  Qualified  applicant.  The  signature  rules 
^«nsure^  [assure]  that  qualified 
apphcants  are  able  to  obtain  credit  in  their 
own  names.  Thus,  when  an  applicant 
requests  individual  credit,  a  creditor 
generally  may  not  require  the  signature  of 
another  person  unless  the  creditor  has  first 
determined  that  the  applicant  alone  does  not 
qualify  for  the  credit  requested. 

2.  Unqualified  applicant.  When  an 
appUcant  applies  for  individual  credit  but 
does  not  alone  meet  a  creditor's  standards, 
the  creditor  may  require  a  cosigner,  guarantor 
or  the  like — but  cannot  require  that  it  be  the 
spouse.  (See  commentary  to  §  202.7(d)(5)  and 
(6).) 


Paragraph  7(d)(1) 

►l.  Signature  of  another  person.  It  is 
impermissible  for  a  creditor  to  require  an 
applicant  who  is  individually  creditworthy 
to  provide  a  cosigner — even  if  the  creditor 
applies  the  requirement  without  regard  to 
sex,  marital  status,  or  any  other  prohibited 
basis.'^ 

[1.]  ►2.*^/ojnf  applicant.  The  term  joint 
applicant  refers  to  someone  who  applies 
contemporaneously  with  the  applicant  for 
shared  or  joint  credit  It  does  not  refer  to 
someone  whose  signature  is  required  by  the 
creditor  as  a  condition  for  granting  the  credit 
requested. 

1^3.  Evidence  of  joint  application.  A 
creditor  must  document  in  some  manner  a 
person's  intent  to  become  jointly  liable  for  a 
credit  extension.  For  example,  the  creditor 
may  provide  a  check  box  on  an  application 
or  on  a  financial  statement  for  indicating 
whether  two  individuals  intend  to  apply  for 
joint  credit;  or  a  place  for  a  signature  or 
initials  for  affirming  their  intent  to  apply  for 
joint  credit.  The  method  provided  must  be 
distind  from  the  means  used  by  an 
individual  to  affirm  the  accuracy  of 
information  submitted  on  a  financial 
statement,  for  example.*^ 

Paragraph  7(d)(2) 

1.  Jointly  owned  property.  If  an  applicant 
requests  unsecured  credit,  does  not  own 
sufficient  separate  property,  and  relies  on 
joint  property  to  estabUsh  creditworthiness, 
the  creditor  must  value  the  applicant's 
inteirest  in  the  jointly  owned  property.  A 
creditor  may  not  request  that  a  nonappUcant 
joint  owner  sign  any  instrument  as  a 
condition  of  the  credit  extension  unless  the 
applicant's  interest  does  not  support  the 
amount  and  terms  of  the  credit  sought. 

i.  Valuation  of  applicant's  interest.  In 
determining  tha aMue  of  an  applicant's 
interest  in  jointl^wned  propoty,  a  creditor 
may  consider  fedors  such  as  the  form  of 
ownership  and  the  property's  susceptibility 
to  attachment,  execution,  severance,  or 
partition;  the  value  of  the  applicant's  interest 
after  such  action;  and  the  cost  associated 
with  the  action.  This  determination  must  be 
based  on  the  form  of  ownerahip  prior  to  or 
at  consummation,  and  not  on  the  possibility 
of  a  subsequent  change.  For  example,  in 
determining  whether  a  married  applicant's 
interest  in  jointly  owned  property  is 
sufficient  to  satisfy  the  creditor's  standards  of 
creditworthiness  for  individual  credit,  a 
creditor  may  not  consider  that  the  applicant's 
separate  property  may  be  transferred  into 
tenancy  by  the  entirety  after  consimimation. 
Similarly,  a  creditor  may  not  consider  the 
possibility  that  the  couple  may  divorce. 
Accordingly,  a  creditor  may  not  require  the 
sigpaature  of  the  nonapplicant  spouse  in  these 
or  similar  circumstances. 

ii.  Other  options  to  support  credit  If  the 
applicant's  interest  in  jointly  owned  property 
does  net  support  the  amount  and  terms  of 
credit  sought,  the  creditor  may  offer  the 
appUcant  other  options  to  provide  additional 
support  for  the  extension  of  credit.  For 
example: 

A.  Requesting  an  additional  party  (see 
§  202.7(d)(5)); 

B.  Offering  to  grant  the  applicant's  request 
oaa  secured  basis  (see  §  202.7(d)(4)):  or 
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C.  Asking  for  the  signature  of  the  joint 
)  wrner  on  an  instrument  that  ensures  access 
( I  the  property  in  the  event  of  the  applicant's 
i  sath  or  default,  but  does  not  impose 
]  arsonal  liability  unless  necessary  under 
11  ate  law  (e.g.,  a  limited  guarantee).  A 
J  ■editor  may  not  routinely  require,  however, 

I  lat  a  joint  owner  sign  an  instrument  (such 

I I  a  quitclaim  deed)  that  would  result  in  the 
(  rfeiture  of  the  joint  owner's  interest  in  the 
)  roperty. 

2.  Need  for  signature— reasonable  belief.  A 
I  a  editor's  reasonable  belief  as  to  what 
i  r  struments  need  to  be  signed  by  a  person 
( I  her  than  the  applicant  should  be  supported 
lira  thorough  review  of  pertinent  statutory 
( i  id  decisional  law  or  an  opinion  of  the  state 

I  il  tomey  general. 

Paragraph  7(d)(3) 

1.  Residency.  In  assessing  the 
( ]  editworthiness  of  a  person  who  applies  for 
<  ]  edit  in  a  community  property  state,  a 

I I  editor  may  assume  that  me  applicant  is  a 
I  e  sidcnt  of  the  state  unless  the  applicant 

i  c  dicates  otherwise. 
Paragraph  7(d)(4) 

1.  Ovation  of  enforceable  lien.  Some  state 
1  ]  W8  require  that  both  spouses  join  in 
€  J^ecuting  any  instrument  by  which  real 
jjtoperty  is  encumbered.  If  an  applicant  offers 
sMch  property  as  security  for  credit,  a  creditor 
i^y  require  the  applicant's  spouse  to  sign 
5  instruments  necessary  to  create  a  valid 
nirity  interest  in  the  property.  The  creditor 
py  not  require  the  spouse  to  sign  the  note 
(idencing  the  credit  obligation  if  signing 
ily  the  mortgage  or  other  security 
eement  is  sufficient  to  make  the  property 
ilable  to  satisfy  the  debt  in  the  event  of 
ault.  However,  if  under  state  law  both 
s|]puses  must  sign  the  note  to  create  an 
enforceable  lien,  the  creditor  may  require 
'*^m  todoso. 

Need  for  signature — reasonable  belief 
anerally,  a  signature  to  make  the  secured 
pperty  available  will  only  be  needed  on  a 
s^urity  agreement.  A  creditor's  reasonable 
belief  that,  to  ensure  access  to  the  property, 
'he  spouse's  signature  is  needed  on  an 
instrument  that  imposes  personal  liability 
snpuld  be  supported  by  a  thorough  review  of 
pntinent  statutory  and  decisional  law  or  an 
optnion  of  the  state  attorney  general. 

i  i.  Integrated  instruments.  When  a  creditor 
uSes  an  integrated  instrument  that  combines 
tq*  note  and  the  security  agreement,  the 
STOuse  cannot  be  required  to  sign  the 

grated  instrument  if  the  signature  is  only 
ded  to  grant  a  security  interest.  But  the 
puse  could  be  asked  to  sign  an  integrated 
Tument  that  makes  clear — for  example,  by 
gend  placed  next  to  the  spouse's 
ature^that  the  spouse's  signature  is  only 
rant  a  security  interest  and  that  signing 
I  instrument  does  not  impose  personal 
kility. 

Paragraph  7(d)(5) 

1.  Qualifications  of  additional  parties.  In 
tiblishing  guidelines  for  eligibility  of 
guarantors,  cosigners,  or  similar  additional 
parties,  a  creditor  may  restrict  the  applicant's 
cbc^ice  ofv^dditional  parties  but  may  not 
di  scriminate  on  the  basis  of  sex,  marital 
St  il  us  or  any  other  prohibited  basis.  For 
ex  E  oaple,  the  creditor  could  require  that  the 
ad  ( itional  party  live  in  the  creditor's  market 
ar)L 


2.  Reliance  on  income  of  another  person — 
individual  credit.  An  applicant  who  requests 
individual  credit  relying  on  the  income  of 
another  person  (including  a  spouse  in  a  non- 
community  property  state)  may  be  required 
to  provide  the  signature  of  the  other  person 
to  make  the  income  available  to  pay  the  debt. 
In  community  property  states,  the  signature 
of  a  spouse  may  be  required  if  the  applicant 
relies  on  the  spouse's  separate  income.  If  the 
applicant  relies  on  the  spouse's  futiu« 
earnings  that  as  a  matter  of  state  law  caimot 
be  characterized  as  community  property  until 
earned,  the  creditor  may  require  the  spouse's 
signature,  but  need  not  do  so — even  if  it  is 
the  creditor's  practice  to  require  the  signature 
when  an  applicant  relies  on  the  future 
earnings  of  a  person  other  than  a  spouse.  (See 
§  202.6(c)  on  consideration  of  state  property 
laws.) 

3.  Renewals.  If  the  borrower's 
creditworthiness  is  reevaluated  when  a  ci«dit 
obligation  is  renewed,  the  creditor  must 
determine  whether  an  additional  party  is  still 
warranted  and,  if  not,  release  the  additional 
party. 

Paragraph  7(d)(6) 

1.  Guarantees.  A  guarantee  on  an  extension 
of  credit  is  part  of  a  credit  transaction  and 
therefore  subject  to  the  regulation.  A  creditor 
may  require  the  personal  guarantee  of  the 
partners,  directors,  or  officers  of  a  business, 
and  the  shareholders  of  a  closely  held 
corporation,  even  if  the  business  or 
corporation  is  creditworthy.  The  requirement 
must  be  based  on  the  guarantor's  relationship 
with  the  business  or  corporation,  however, 
and  not  on  a  prohibited  basis.  For  example, 
a  creditor  may  not  require  guarantees  only  for 
women-owned  or  minority-owned 
businesses.  Similarly,  a  creditor  may  not 
require  guarantees  only  from  the  married 
officers  of  a  business  or  married  shareholders 
of  a  closely  held  corporation. 

2.  Spousal  guarantees.  The  rules  in 
§  202.7(d)  bar  a  creditor  from  requiring  a 
signature  of  a  guarantor's  spouse  just  as  they 
bar  the  creditor  frtjm  requiring  the  signature 
of  an  applicant's  spouse.  For  example, 
although  a  creditor  may  require  all  officers  of 
a  closely  held  corporation  to  personally 
guarantee  a  corporate  loan,  the  creditor  may 
not  automatically  require  that  spouses  of 
married  officers  also  sign  the  guarantee.  If  an 
evaluation  of  the  financial  circumstances  of 
an  officer  indicates  that  an  additional 
signattu*e  is  necessary,  however,  the  creditor 
may  require  the  signature  of  a  spouse  in 
appropriate  circumstances  in  accordance 
with  §  202.7(d)(2). 
7(e)  Insurance. 

1.  Differences  in  terms.  Differences  in  the 
availability,  rates,  and  other  terms  on  which 
credit-related  casualty  insurance  or  credit 
life,  health,  accident,  or  disability  insurance 
is  offered  or  provided  to  an  applicant  does 
not  violate  Regulation  B. 

2.  Insurance  information.  A  creditor  may 
obtain  information  about  an  appUcant's  age, 
sex,  or  marital  status  for  insurance  purposes. 
The  information  may  only  be  used,  however, 
for  determining  eligibility  and  premium  rates 
for  insurance,  and  not  in  making  the  credit 
decision. 


Section  202.6— Special  Purpose  Credit 
Programs 

8(a)  Standards  for  programs. 

1.  Determining  qualified  programs.  The 
Board  does  not  determine  whether  individual 
programs  qualify  for  special  purpose  credit 
status,  or  whether  a  particular  program 
benefits  an  "economically  disadvantaged 
class  of  persons."  The  agency  or  creditor 
administering  or  offering  the  loan  program 
must  make  these  decisions  regarding  the 
status  of  its  program. 

2.  Compliance  with  a  proffum  authorized 
by  federal  or  state  law.  A  creditor  does  not 
violate  Regulation  B  when  it  complies  in 
good  faith  with  a  regulation  promulgated  by 
a  government  agency  implementing  a  special 
purpose  credit  program  under  §  202.8(a)(1).  It 
is  the  agency's  responsibility  to  promulgate 

a  regulation  that  is  consistent  with  federal 
and  state  law. 

3.  Expressly  authorized.  Credit  programs 
authorized  by  federal  or  state  law  include 
programs  offered  pursuant  to  federal,  state,  or 
local  statute,  regulation  or  ordinance,  or  by 
judicial  or  administrative  order. 

4.  Creditor  liability.  A  refusal  to  grant 
credit  to  an  applicant  is  not  a  violation  of  the 
act  or  regulation  if  the  applicant  does  not 
meet  the  eligibility  requirements  under  a 
special  purpose  credit  program. 

5.  Determining  need.  In  designing  a  special 
purpose  program  under  § 202.8(a),  a  for-profit 
organization  must  determine  that  the 
ptogram  will  benefit  a  class  of  people  who 
would  otherwise  be  denied  credit  or  would 
receive  it  on  less  favorable  terms.  This 
determination  can  be  based  on  a  broad 
analysis  using  the  organization's  own 
research  or  data  from  outside  sources, 
including  governmental  reports  and  studies. 
For  example,  ►a  creditor  might  design  new 
products  to  reach  consumers  who  would  not 
meet,  or  have  not  met,  its  traditional 
standards  of  creditworthiness  due  to  such 
factors  as  credit  inexperience  or  the  use  of 
credit  sources  that  may  not  report  to 
consumer  reporting  agencies.  Or,-^  a  bank 
could  review  Home  Mortgage  Disclosure  Act 
data  along  with  demographic  data  for  its 
assessment  area  and  conclude  that  there  is  a 
need  for  a  special-purpose  credit  program  for 
low-income  minority  borrowers. ' 

6.  Elements  of  the  program.  The  written 
plan  must  contain  information  that  supports 
the  need  for  the  particular  program.  The  plan 
also  must  either  state  a  specific  period  of 
time  for  which  the  program  will  last,  or 
contain  a  statement  regarding  when  the 
program  will  be  reevaluated  to  determine  if 
there  is  a  continuing  need  for  it. 

8(b)  Rules  [isl  ►in-^  other  sections. 

1.  Applicability  of  rules.  A  creditor  that 
rejects  an  application  because  the  applicant 
does  not  meet  the  eligibility  requirements 
(common  characteristic  or  financial  need,  for 
example)  must  nevertheless  notify  the 
applicant  of  action  [taker]  t»^en-<  as 
required  by  §  202.9. 

8(c)  Special  rule  concerning  requests  and 
use  of  information. 

1.  Request  of  prohibited  ^baeis-M 
information.  This  section  permits  a  creditor 
to  request  and  consider  [certain]  information 
►such  as  race  or  national  origin-^  [that 
would  otherwise  be  prohibited  by  §§  202.5 
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and  202.6]  to  determine  an  applicant's 
eligibility  for  a  particular  program. 

2.  Examples.  Examples  of  programs  under 
which  the  creditor  can  ask  for  and  consider 
[information  related  to]  ^a-^  prohibited 
basis  are: 

[•]^i.-^  Energy  conservation  programs  to 
assist  the  elderly,  for  which  the  creditor  must 
consider  the  applicant's  age. 

[•J^ii.'^  Programs  under  a  Minority 
Enterprise  Small  Business  Investment 
Corporation,  for  which  a  creditor  must 
consider  the  applicant's  minority  status. 

8(d)  Special  rule  in  the  case  of  financial 
need. 

1.  Request  of  prohibited  ►basis'^ 
information.  This  section  permits  a  creditor 
to  request  and  consider  [certain]  information 
^such  as  race  or  national  origin-^  [that 
would  otherwise  be  prohibited  by  S§  202.5 
and  202.6],  and  to  require  signatures  that 
would  otherwise  be  prohibited  by  §  202.7(d). 

2.  Examples.  Examples  of  programs  in 
which  pnanrJAl  need  is  a  criterion  are: 

(•]  IH.-^  Subsidized  housing  programs 
for  low-  to  moderate-income  households,  for 
which  a  creditor  may  have  to  consider  the 
applicant's  receipt  of  alimony  or  child 
support,  the  spouse's  or  parents'  income,  etc. 

(•]  ^*iL'^  Student  loan  programs  based 
on  the  family's  financial  need,  for  which  a 
creditor  may  have  to  consider  the  spouse's  or 
parents'  financial  resources. 

3.  Student  loans.  In  a  guaranteed  student 
loan  program,  a  creditor  may  obtain  the 
signature  of  a  parent  as  a  guarantor  when 
required  by  federal  or  state  law  or  agency 
regulation,  or  when  the  student  does  not 
meetihe  creditor's  standards  of 
creditworthiness.  (See  §  202.7(d)(l]  and  (5).) 
The  creditor  may  not  require  an  additional 
signature  when  a  student  has  a  work  or  credit 
history  that  satisfies  the  creditor's  standards. 

Section  202.9 — Notifications 

1.  Use  of  the  term  adverse  action.  The 
regulation  does  not  require  that  a  creditor  use 
the  term  adverse  ^action^  in 
communicating  to  an  applicant  that  a  request 
for  an  extension  of  credit  has  not  been 
approved.  In  notifying  an  applicant  of 
adverse  action  as  defined  by  §  202.2(c)(1),  a 
creditor  may  use  any  words  or  phrases  that 
describe  the  action  taken  on  the  application. 

2.  Expressly  withdrawn  applications.  When 
an  applicant  expressly  withdraws  a  credit 
application,  the  creditor  is  not  required  to  . 
comply  with  the  notification  requirements 
under  $  202.9.  (The  creditor  must,  however, 
comply  with  the  record  retention 
requirements  of  the  regulation.  See 

§  202.12(b)(3).) 

3.  When  notification  occurs.  Notification 
occurs  when  a  creditor  delivers  or  mails  a 
notice  to  the  applicant's  last  known  address 
or,  in  the  case  of  an  oral  notification,  when 
the  creditor  communicates  the  credit 
decision  to  the  applicant. 

4.  Location  of  notice.  The  notifications 
required  under  §  202.9  may  appear  on  either 
or  both  sides  of  a  form  or  letter. 

5.  Prequalification  ►requests-^  [and 
preapproval  programs].  Whether  a  creditor 
must  provide  a  notice  of  action  taken  for  a 
prequalification  [or  preapproval]  request 
depends  on  the  creditor's  response  to  the 


request,  as  discussed  in  [the  commentary  to 
section  202.2(f)]  ►comment  2(f)-3-^  For 
instance,  a  creditor  may  treat  the  request  as 
an  inquiry  if  the  creditor  [provides  general 
information  such  as  loan  terms  and] 
►evaluates  specific  information  about  the 
consumer  and  tells  the  consimier^  the 
maximum  amount  [a  consumer]  ►she-^ 
could  borrow  under  various  loan  programs, 
explaining  the  process  [the  consumer] 
►she^  must  follow  to  submit  a  mortgage 
application  and  the  information  the  creditor 
will  analyze  in  reaching  a  credit  decision.  On 
the  other  hand,  a  creditor  has  treated  a 
request  as  an  application,  and  is  subject  to 
the  adverse  action  notice  requirements  of 
§  202.9  if,  after  evaluating  information,  the 
creditor  decides  that  it  will  not  approve  the 
request  and  communicates  that  decision  to 
the  consumer.  For  example,  if  in  reviewing 
►the^  [a]  request  for  prequalification, 
►the^  [a]  creditor  tells  the  consumer  that 
it  would  not  approve  an  application  for  a 
mortgage  because  of  a  bankruptcy  in  ►her^ 
[the  consumer's]  record,  the  creditor  has 
denied  an  application  for  credit. 

9(a)  Notification  of  action  taken,  ECOA 
notice,  and  statement  of  specific  reasons. 

Paragraph  9(a)(1) 

1.  Timing  of  notice — when  an  application 
is  complete.  Once  a  creditor  has  obtained  all 
the  information  it  normally  considers  in 
making  a  credit  decision,  the  application  is 
complete  and  the  creditor  has  30  days  in 
which  to  notify  the  applicant  of  the  credit 
decision.  (See  also  comment  [2(f)-5]  ►2(f)- 
6^) 

2.  Notification  of  approval.  Notification  of 
approval  may  be  express  or  by  implication. 
For  example,  the  creditor  will  satisfy  the 
notification  requirement  when  it  gives  the 
applicant  the  credit  card,  money,  property,  or 
services  requested. 

3.  Incomplete  application — denial  for 
incompleteness.  When  an  application  is 
incomplete  regarding  matters  that  the 
applicant  can  complete  and  the  creditor  lacks 
sufficient  data  for  a  credit  decision,  the 
creditor  may  deny  the  application  giving  as 
the  reason  for  denial  that  the  application  is 
incomplete.  The  creditor  has  the  option, 
alternatively,  of  providing  a  notice  of 
incompleteness  under  §  202.9(c). 

4.  Incomplete  application — denial  for 
reasons  other  than  incompleteness.  When  an 
application  is  missing  information  but 
provides  sufficient  data  for  a  credit  decision, 
the  creditor  may  evaluate  the  application  and 
notify  the  applicant  under  this  section  as 
appropriate.  If  credit  is  denied,  the  applicant 
mu^t  be  given  the  sp)ecific  reasons  for  the 
credit  denial  (or  notice  of  the  right  to  receive 
the  reasons);  in  this  instance  the 
incompleteness  of  the  application  cannot  be 
given  as  the  reason  for  the  denial. 

5.  Length  of  counteroffer.  Section 
202.9(a)(l)(iv)  does  not  require  a  creditor  to 
hold  a  counteroffer  open  for  90  days  or  any 
other  particular  length  of  time. 

6.  Counteroffer  combined  with  adverse 
action  notice.  A  creditor  that  gives  the 
applicant  a  combined  counteroffer  and 
adverse  action  notice  that  complies  with 

§  202.9(a)(2)  need  not  send  a  second  adverse 
action  notice  if  the  applicant  does  not  accept 
the  counteroffer.  A  sample  of  a  combined 


notice  is  contained  in  form  C— 4  of  Appendix 
C  to  the  regulation. 

7.  Denial  of  a  telephone  application.  When 
an  application  is  conveyed  by  means  of 
telephone  and  adverse  action  is  taken,  the 
creditor  must  request  the  applicant's  name 
and  address  in  order  to  provide  written 
notification  under  this  section.  If  the 
applicant  declines  to  provide  that 
information,  then  the  creditor  has  no  further 
notification  responsibility. 

Paragraph  9(a)(3) 

1.  Coverage.  In  determining  the  rules  in 
this  paragraph  that  apply  to  a  given  business 
credit  application,  a  creditor  may  rely  on  the 
applicant's  assertion  about  the  revenue  size 
of  the  business.  (Applications  to  start  a 
business  are  governed  by  the  rules  in 

§  202.9(a)(3)(i).)  If  an  applicant  applies  for 
credit  as  a  sole  proprietor,  the  revenues  of  the 
sole  proprietorship  will  determine  which 
rules  in  the  paragraph  govern  the  application. 
However,  if  an  applicant  applies  for  business 
purpose  credit  as  an  individual,  the  rules  in 
paragraph  9(a)(3)(i)  apply  unless  the 
application  is  for  trade  or  similar  credit. 

2.  Trade  credit.  The  term  trade  credit 
generally  is  limited  to  a  financing 
arrangement  that  involves  a  buyer  and  a 
seller — such  as  a  supplier  who  finances  the 
sale  of  equipment,  supplies,  or  inventory:  it 
does  not  apply  to  an  extension  of  credit  by 
a  bank  or  other  financial  institution  for  the 
financing  of  such  items. 

3.  Factoring.  Factoring  refers  to  a  purchase 
of  accoimts  receivable,  and  thus  is  not 
subject  to  the  act  or  regulation.  If  there  is  a 
credit  extension  incident  to  the  factoring 
arrangement,  the  notification  rules  in 

§  202.9(a)(3)(ii)  apply,  as  do  other  relevant 
sections  of  the  Act  and  regulation. 

4.  Manner  of  compliance.  In  complying 
with  the  notice  provisions  of  the  Act  and 
regulation,  creditors  offering  business  credit 
may  follow  the  rules  governing  consumer 
credit.  Similarly,  creditors  may  elect  to  treat 
all  business  credit  the  same  (irrespective  of 
revenue  size)  by  providing  notice  in 
accordance  with  §  202.9(a)(3)(i). 

5.  Timing  of  notification.  A  creditor  subject 
to  §  202.9(a)(3)(ii)(A)  is  required  to  notify  a 
business  credit  applicant,  orally  or  in 
writing,  of  action  taken  on  an  application 
within  a  reasonable  time  of  receiving  a 
completed  application.  Notice  provided  in 
accordance  with  the  timing  requirements  of 
§  202.9(a)(1)  is  deemed  reasonable  in  all 
instances. 

9(b)  Form  of  ECOA  notice  and  statement 
►of*^  specific  reasons. 

Paragraph  9(b)(1) 

1.  Substantially  similar  notice.  The  ECOA 
notice  sent  with  a  notification  of  a  credit 
denial  or  other  adverse  action  will  comply 
with  the  regulation  if  it  is  "substantially 
similar"  to  the  notice  contained  in 
§  202.9(b)(1).  For  example,  a  creditor  may 
add  a  reference  to  the  fact  that  the  ECOA 
permits  age  to  be  considered  in  certain  credit 
scoring  systems,  or  add  a  reference  to  a 
similar  state  statute  or  regulation  and  to  a 
state  enforcement  agency. 

Paragraph  9(b)(2) 

1.  Number  of  specific  reasons.  A  creditor 
must  disclose  the  principal  reasons  for 
denying  an  application  or  taking  other 
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yerse  action.  The  regulation  does  not 
ndate  that  a  specific  number  of  reasons  be 
closed,  but  disclosure  of  more  than  four 
Bons  is  not  likely  to  be  helpful  to  the 
plicant. 
Source  of  specific  reasons.  The  specific 
reteons  disclosed  under  §§  202.9(a)(2)  and 
"  ij|(2)  must  relate  to  and  accurately  describe 
I  factors  actually  considered  or  scored  by 
editor. 

.  Description  of  reasons.  A  creditor  need 
o|  describe  how  or  why  a  factor  adversely 
^cted  an  applicant.  For  example,  the  notice 
'  say  "length  of  residence"  rather  than 
» shcHt  a  period  of  residence." 
.  Credit  scoring  system.  If  a  creditor  bases 
*,  denial  or  other  adverse  action  on  a  cr«dit 
scning  system,  the  reasons  disclosed  must 
rejtte  only  to  those  factors  actually  scored  in 
th^i  system.  Moreover,  no  factor  that  was  a 
pitacipal  reason  for  adverse  action  may  be 
exnuded  from  disclosure.  The  creditor  must 
dlKlose  the  actual  reasons  for  denial  (for 
sple,  "age  of  automobile")  even  if  the 
tionship  of  that  fector  to  predicting 
litworthiness  may  not  be  clear  to  the 
lilicant. 

.  Credit  scoring — method  for  selecting 
f$ons.  The  regulation  does  not  require  that 
asM  one  method  be  used  for  selecting  reasons 
fai^  credit  denial  or  other  adverse  action  that 
is  ^sed  on  a  credit  scoring  system.  Various 
m^l^KMls  will  meet  the  requirements  of  the 
renlation.  One  method  is  to  identify  the 
fo^uHs  ^  which  the  applicant's  score  fisll 
fii<lnest  below  the  average  score  for  each  of 
th<^  factors  achieved  by  applicants  whose 
tottil  score  was  at  or  sli^tly  above  the 
minimum  passing  score.  Another  method  is 
to  tientify  the  fectors  for  which  the 
ap|)|icant's  score  fell  furthest  below  the 
avtfage  score  for  each  of  those  bctors 
acueved  by  all  applicants.  These  average 
scqijes  could  be  calculated  during  the 
dey^opment  or  use  of  the  system.  Any  other 
method  that  produces  results  substantially 
sii^llar  to  either  of  these  methods  is  also 
acceptable  under  the  regulation. 

^\}udgmental  system.  If  a  creditor  uAes  a 
juqgmental  system,  the  reasons  for  the  denial 
or  ^er  adv«se  action  must  relate  to  those 
factors  in  the  applicant's  record  actually 
reviewed  by  the  person  making  the  decision. 
7.  i  Combined  credit  scoring  and  judgmental 
systtm.  If  a  creditor  denies  an  application 
basiad  on  a  credit  evaluation  system  that 
em|ddys  both  credit  scoring  and  judgmental 
coi^ibonents,  the  reasons  for  the  denial  must 
co^ip  from  the  component  of  the  system  that 
the  Applicant  failed.  For  example,  if  a 
ere  lltor  initially  credit  scores  an  application 
and  denies  the  credit  request  as  a  result  of 
that  scoring,  the  reasons  disclosed  to  the 
applicant  must  relate  to  the  factors  scored  in 
thel^ystem.  If  the  application  passes  the 
creoft  scoring  stage  but  the  creditor  then 
denies  the  credit  request  based  on  a 
judgfnental  assessment  of  the  applicant's 
recOfd,  the  reasons  disclosed  must  relate  to 
thejftctors  reviewed  judgmentally,  even  if  the 
factjors  were  also  considered  in  the<Tedit 
sco^i^  component.  ►If  the  application  is 
not  approved  or  denied  as  a  result  of  the 
credit  scoring,  and  the  creditor  performs  a 
judgmental  assessment  and  denies  the  credit 
aftei'that  assessment,  the  reasons  disclosed 


must  come  fitjm  both  components  of  the 
system.  The  same  result  applies  where  a 
judgmental  assessment  is  the  first  component 
of  the  combined  system.  As  provided  in 
comment  9(b)(2)-l,  disclosure  of  more  than 
a  combined  total  of  four  reasons  is  not  likely 
to  be  helpful  to  the  applicant.-^ 

8.  Automatic  denial.  Some  credit  decision 
methods  contain  features  that  call  for 
automatic  denial  because  of  one  or  more 
negative  fectors  in  the  applicant's  record 
(such  as  the  apphcant's  previous  bad  credit 
history  with  that  creditor,  the  applicant's 
declaration  of  bankruptcy,  or  the  fact  that  the 
applicant  is  a  minor).  When  a  creditor  denies 
the  credit  request  because  of  an  automatic- 
denial  factor,  the  creditor  must  disclose  that 
specific  factor. 

9.  Combined  ECOA-FCRA  disclosures.  The 
ECOA  requires  disclosure  of  the  principal 
reasons  for  denying  or  taking  other  adverse 
action  on  an  application  for  an  extension  of 
credit.  The  Fair  rmdit  Reporting  Act 
►(FCRAh^  requires  a  creditor  to  disclose 
when  it  has  based  its  decision  in  whole  or 

in  part  on  information  fixim  a  source  other 
than  the  applicant  or  from  its  own  files. 
Disclosing  Uiat  a  credit  report  was  obtained 
and  used  to  deny  the  application,  as  the 
Ft3lA  requires,  does  not  satisfy  the  ECOA 
requirement  to  disclose  specific  reasons.  For 
example,  if  the  applicant's  credit  history 
reveals  delinquent  credit  obligations  and  the 
application  is  denied  for  that  reason,  to 
satisfy  §  202.9(b)(2)  the  creditor  must 
disclose  that  the  application  was  denied 
because  of  the  applicant's  ►delinquent^ 
[(^||mguent]  credit  obligations.  To  satisfy 
theTCTA  requirement,  the  [credit] 
^tTeditor^  must  also  disclose  that  a  credit 
report  was  obtained  and  used  to  deny  credit. 
Sample  forms  C-1  through  C-5  of  Appendix 
C  of  the  regulation  provide  for  the  two 
disclosures. 
9(c)  Incomplete  applications. 
Paragraph  9(c)(2) 

1.  Reapplication.  If  information  requested 
by  a  creditor  is  submitted  by  an  applicant 
after  the  expiration  of  the  time  period 
designated  by  the  creditor,  the  creditor  may 
require  the  applicant  to  make  a  new 
application. 
Paragraph  9(c)(3) 
1 .  Oral  inquiries  for  additional 
information.  If  the  applicant  fails  to  provide 
the  information  in  response  to  an  oral 
request,  a  creditor  must  send  a  written  notice 
to  the  applicant  within  the  30-day  period 
specified  in  §S202.9(cHl)  and  (c)(2).  If  the 
applicant  does  provide  the  information,  the 
creditor  shall  take  action  on  the  application 
and  notify  the  applicant  in  acconknce  with 
§  202.9(a). 

9(g)  Applications  submitted  through  a 
third  party. 

1.  Third  parties.  The  notification  of  adverse 
action  may  be  given  by  one  of  the  creditors 
to  whom  an  application  was  submittedLJ^-, 
or  by  a  noncreditor  third  party.-^ 
[Alternatively,  the  third  party  may  be  a 
noncreditor.]  ►if  one  notification  is 
provided  on  behalf  of  multiple  creditors,  the 
notice  must  contain  the  name  and  address  of 
each  creditor.  The  notice  must  either  disclose 
the  applicant's  right  to  a  statement  of  specific 
reasons  within  30  days,  or  give  the  primary 


reasons  each  creditor  relied  upon  in  taking 
the  adverse  action— clearly  indicating  which 
reasons  relate  to  which  creditor.-^ 

2.  Third-party  notice — enforcement  agency. 
If  a  single  adverse  action  notice  is  being 
provided  to  an  applicant  on  behalf  of  several 
creditors  and  they  are  under  the  jurisdiction 
of  different  federal  enforcement  agencies,  the 
notice  need  not  name  each  agency;  disclosure 
of  any  one  of  them  will  suffice. 

3.  Third-party  notice— liability.  When  a 
notice  is  to  be  provided  through  a  third  party, 
a  creditor  is  not  liable  for  an  act  or  omission 
of  the  third  parfy  that  constitutes  a  violation 
of  the  regulation  if  the  creditor  accurately 
and  in  a  timely  manner  provided  the  third 
party  with  the  information  necessary  for  the 
notification  and  maintains  reasonable 
procedures  adapted  to  prevent  such 

-  violations. 

Section  202. 1 0-^umishing  of  Credit 
Information 

1.  Scope.  The  requirements  of  §  202.10  ft» 
designating  and  reporting  credit  information 
apply  only  to  consumer  credit  transactions. 
Moreover,  they  apply  only  to  creditors  that 
opt  to  furnish  credit  information  to  credit 
bureaus  or  to  other  creditors;  there  is  no 
requirement  that  a  creditor  famish  credit 
information  on  its  accounts. 

2.  Reporting  on  all  accounts.  The 
requirements  of  §  202.10  apply  only  to 
accounts  held  or  used  by  spouses.  However, 
a  creditor  has  the  option  to  designate  all  joint 
accounts  (or  all  accounts  %vith  an  authorized 
user)  to  reflect  the  participation  of  both 
parties,  whether  or  not  the  accounts  are  held 
by  persons  married  to  each  other. 

3.  Designating  accounts.  In  designating 
accounts  and  reporting  credit  information,  a 
creditor  need  not  distinguish  between 
accoimts  on  which  the  spouse  is  an 
authorized  user  and  accounts  on  which  tlie 
spouse  is  a  contractually  liable  party. 

4.  File  and  index  systems.  The  regulation 
does  not  require  the  creation  or  maintenance 
of  separate  files  in  the  name  of  each 
participant  on  a  joint  or  user  account,  or 
require  any  other  particular  system  of 
recordkeeping  or  indexing.  It  requires  only 
that  a  creditor  be  able  to  report  information 
in  the  name  of  each  spouse  on  accounts 
covered  by  §  202.10.  Thus,  if  a  creditor 
receives  a  credit  inquiry  about  the  wife,  it 
should  be  able  to  locate  her  credit  file 
without  asking  the  husband's  name. 

10(a)  Designation  of  accounts. 

1.  New  parties.  When  new  parties  who  are 
spouses  undertake  a  l^al  obligation  on  an 
account,  as  in  the  case  of  a  mortgage  loan 
assumption,  the  creditor  should  change  the 
designation  on  the  account  to  reflect  Uie  new 
parties  and  should  furnish  subsequent  credit 
information  on  the  account  in  the  new 
names. 

2.  Request  to  change  designation  of 
account.  A  request  to  change  the  maimer  in 
which  information  concerning  an  account  is 
furnished  does  not  alter  the  legal  liability  of 
either  spouse  upon  the  account  and  does  not 
require  a  creditor  to  change  the  name  in 
which  the  account  is  maintained. 

Section  202. 1  l^—'<Relation  to  State  Law 
1 1(a)  Inconsistent  state  laws. 
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1.  Preemption  determination — New  York. 
Effisctive  November  11, 1988,  the  Board  has 
determined  that  the  following  provisions  in 
the  state  law  of  New  York  are  preempted  by 
the  federal  law: 

[•]  ^.-^  Article  15,  section  296a(l)(b>— 
Unlawful  discriminatory  practices  in  relation 
to  credit  on  the  basis  of  race,  creed,  color, 
national  origin,  age,  sex,  marital  status,  or 
disability.  This  provision  is  preempted  to  the 
extent  that  it  bars  taking  a  prohibited  basis 
into  account  when  establishing  eligibility  for 
certain  special-purpose  credit  programs. 

[•l^ni.-^  Article  15,  section  296a(l)(c)— 
Unlawful  discriminatory  practice  to  make 
any  record  or  inquiry  based  on  race,  creed, 
color,  national  origin,  age,  sex,  marital  status, 
or  disability.  This  provision  is  preempted  to 
the  extent  that  it  bars  a  creditor  from 
requesting  and  considering  information 
regarding  the  particular  characteristics  (for 
example,  race,  national  origin,  or  sex) 
required  for  eligibility  for  special-purpose 
crodit  programs. 

2.  Preemption  detemtination — Ohio. 
Effective  July  23, 1990,  the  Board  has 
determined  that  the  following  provision  in 
the  state  law  of  Ohio  is  preempted  by  the 
federal  law: 

M  ►i.'^  Section  4112.021(B)(1)— 
Unlawful  discriminatory  practices  in  credit 
transactions.  This  provision  is  preempted  to 
the  extent  that  it  bars  asking  or  fevorably 
considering  the  age  of  an  elderly  applicant; 
prohibits  the  consideration  of  age  in  a  credit 
scoring  system;  permits  without  limitation 
the  consideration  of  age  in  real  estate 
transactions;  and  limits  the  consideration  of 
age  in  special-purpose  credit  programs  to 
certain  government-sponsored  programs 
identified  in  the  state  law. 

Section  202.12— Record  Retention 
12(a)  Retention  of  prohibited  information. 

1.  Receipt  of  prohibited  information. 
Unless  the  creditor  specifically  requested 
such  information,  a  creditor  does  not  violate 
this  section  when  it  receives  prohibited 
information  bom  a  consumer  reporting 
agency. 

2.  Use  of  retained  information.  Although  a 
creditor  may  keep  in  its  files  prohibited 
information  as  provided  in  §  202.12(a),  the 
creditor  may  use  the  information  in 
evaluating  credit  applications  only  if 
permitted  to  do  so  by  §  202.6. 

12(b)  Preservation  of  records. 

1.  Copies.  A  copy  of  the  original  record 
includes  carbon  copies,  photocopies, 
microfilm  or  microfiche  copies,  or  copies 
produced  by  any  other  accurate  retrieval 
system,  such  as  docimients  stored  and 
reproduced  by  computer.  A  creditor  that  uses 
a  computerized  or  mechanized  system  need 
not  keep  a  written  copy  of  a  docimient  (for 
example,  an  adverse  action  notice)  if  it  can 
regenerate  all  pertinent  information  in  a 
timely  manner  for  examination  or  other 
purposes. 

2.  Computerized  decisions.  A  creditor  that 
enters  information  items  from  a  written 
application  into  a  computerized  or 
mechanized  system  and  makes  the  credit 
decision  mechanically,  based  only  on  the 
items  of  information  entered  into  the  system, 
may  comply  with  §  202.12(b)  by  retaining  the 


information  actually  entered.  It  is  not 
required  to  store  the  complete  written 
application,  nor  is  it  reqidred  to  enter  the 
remaining  items  of  information  into  the 
system.  If  the  transaction  is  subject  to 
§  202.13,  however,  the  creditor  is  required  to 
enter  and  retain  the  data  on  personal 
characteristics  in  order  to  comply  with  the 
requirements  of  that  section. 

Paragraph  12(b)(3) 

1.  Withdrawn  and  brokered  applications. 
In  most  cases,  the  25-month  retention  period 
for  applications  runs  from  the  date  a 
notification  is  sent  to  the  applicant  granting 
or  denying  the  credit  requested.  In  cwtain 
transactions,  a  creditor  is  not  obligated  to 
provide  a  notice  of  the  action  taken.  (See,  for 
example,  comment  9-2.)  In  such  cases,  the 
25-month  requirement  runs  bora  the  date  of 
application,  as  when: 

[•]^.-^  An  application  is  withdrawn  by 
the  applicant 

[•Ji^i.-^  An  application  is  submitted  to 
more  than  one  creditor  on  behalf  of  the 
applicant,  and  the  application  is  approved  by 
one  of  the  other  creditors. 

12(b)(6)  Self-tests 

1.  The  rule  requires  all  written  or  recorded 
information  about  a  self-test  to  be  retained  for 
25  months  after  a  self-test  has  been 
completed.  For  this  purpose,  a  self-test  is 
completed  after  the  creditor  has  obtained  the 
results  and  made  a  determination  about  what 
corrective  action,  if  any,  is  appropriate. 
Creditors  are  required  to  retain  iiiformation 
about  the  scope  of  the  self-test,  the 
methodology  used  and  time  period  cover^^ 
by  the  self-test,  the  report  or  results  of  the 
self-test  including  any  analysis  or 
conclusions,  and  any  corrective  action  taken 
in  response  to  the  self-test. 

►12(b)(7)  Preapplication  marketing 
information. 

1.  Preapproved  credit  solicitations.  The 
rule  requires  creditors  to  retain  copies  of 
preapproved  credit  solicitations.  For 
purposes  of  this  regulation,  a  preapproved 
credit  solicitation  is  an  "offer  of  credit"  as 
described  in  15  U.S.C.  1681a(l)  of  the  Fair 
Credit  Reporting  Act.  A  creditor  complies 
with  this  rule  if  it  retains  a  copy  of  each 
solicitation  mailing  that  contains  different 
terms,  such  as  the  amount  of  credit  offered, 
annual  percentage  rate,  annual  fee,  etc. 

2.  List  of  criteria.  A  creditor  must  retain  the 
list  of  criteria  used  to  select  potential 
recipients.  This  includes  the  criteria  used  by 
the  creditor  both  to  determine  the  potential 
recipients  of  the  particular  solicitation,  as 
identified  by  the  consumer  reporting  agency, 
and  to  determine  who  will  actually  be  offered 
credit. 

3.  Marketing  plan.  The  marketing  plan  to 
which  the  solicitation  relates  refers  to  any 
written  plan,  including  any  response  model, 
that  describes  the  creditor's  goals  pertaining 
to  the  particular  solicitation.  Thus,  if  a 
creditor  sends  preapproved  credit 
solicitations  to  women  business  owners  as 
part  of  its  goal  to  increase  lending  to  those 
persons,  the  creditor  complies  with  [this 
rulel^S  202.12(b)(7)-^  by  retaining  that  part 
of  the  plan  designed  to  accomplish  this 
goal.-^ 


Section  202. 1 3 — Information  for  Monitoring 
^Purposes^  Ipurposesi 

13(a)  Information  to  be  requested. 

1.  Natural  person.  Section  202.13  applies 
only  to  applications  from  natxiral  persons. 

2.  Principal  residence.  The  requirements  of 
§202.13  apply  only  if  an  application  relates 
to  a  dwelling  that  is  or  will  be  occupied  by 
the  applicant  as  the  principal  residence.  A 
credit  application  related  to  a  vacation  home 
or  a  rental  unit  is  not  covered.  In  the  case  of 
a  two-  to  four-imit  dwelling,  the  application 
is  covered  if  the  applicant  intends  to  occupy 
one  of  the  units  as  a  principal  residence. 

3.  Temporary  financing.  An  application  for 
temporary  financing  to  construct  a  dwelling 
is  not  sul^ect  to  %  202.13.  But  an  application 
for  both  a  temporary  loan  to  finance 
construction  of  a  dwelling  and  a  permanent 
mortgage  loan  to  take  effect  upon  the 
completion  of  construction  is  subject  to 
§202.13. 

4.  New  principal  residence.  A  person  can 
have  only  one  principal  residence  at  a  time. 
However,  if  a  person  buys  or  builds  a  new 
dwelling  that  will  become  that  person's 
principal  residence  within  a  year  or  upon 
completion  of  construction,  the  new  dwelling 
is  considered  the  principal  residence  for 
purposes  of  §  202.13. 

5.  Transactions  not  covered.  The 
information-collection  requirements  of  this 
section  apply  to  applications  for  credit 
primarily  for  the  purchase  or  refinancing  of 
a  dwelling  that  is  or  will  become  the 
applicant's  principal  residence.  Therefore, 
applications  for  credit  secured  by  the 
applicant's  principal  residence  but  made 
primarily  for  a  purpose  other  than  the 
pim:hase  or  refinancing  of  the  principal 
residence  (such  as  loans  for  home 
improvement  and  debt  consolidation)  are  not 
subject  to  ►the^  information-collection 
requirements.  An  application  for  an  open- 
end  home  equity  line  of  credit  is  not  subject 
to  this  section  unless  it  is  readily  apparent 
to  the  creditor  when  the  application  is  taken 
that  the  primary  purpose  of  the  line  is  for  the 
purchase  or  refinancing  of  a  principal 
dwelling. 

6.  Refinancings.  A  refinancing  occurs  whm 
an  existing  obligation  is  satisfied  and 
replaced  by  a  new  obligation  undertaken  by 
the  same  borrower.  A  creditor  that  receives 
an  application  to  refinance  an  existing 
extension  of  credit  made  by  that  creditor  for 
the  purchase  of  the  applicant's  dwelling  may 
request  the  monitoring  information  again  but 
is  not  required  to  do  so  if  it  was  obtained  in 
the  earlier  transaction. 

[7.  Data  collection  under  Regulation  C.  See 
comment  5(b)(2}-2.] 
13(b)  Obtaining  of  information. 

1.  Forms  for  collecting  data.  A  creditor 
may  collect  the  information  specified  in 

§  202.13(a)  either  on  an  application  form  or 
on  a  separate  form  referring  to  the 
application. 

2.  Written  applications.  The  regulation 
requires  written  applications  for  the  types  of 
credit  covered  by  §  202.13.  A  creditor  can 
satisfy  this  requirement  by  recording  in 
writing  or  by  means  of  computer  the 
information  that  the  applicant  provides 
orally  and  that  the  creditor  normally 
considers  in  a  credit  decision. 


3.  Telephone,  mail  applications,  ►i.-^  If 
1  applicant  does  not  apply  in  person  for  the 
■edit  requested,  a  creditor  does  not  have  to 
implete  the  monitoring  information.  For 
:ample: 

!•!  ►A.-^When  a  creditor  accepts  an 
iplication  by  telephone,  it  does  not  have  to 
quest  the  monitoring  information. 
t»l  ►B.'^When  a  creditor  accepts  an 

jjjplication  by  mail,  it  does  not  have  to  make 
special  request  to  the  applicant  if  the     ' 
iplicant  fails  to  complete  the  monitoring 
iformation  on  the  application  form  sent  to 
le  creditor. 

ii.-^If  it  is  not  evident  on  the  face  of  the 
pplication  that  it  was  received  by  mail  or 
ilephone,  the  creditor  should  indicate  on 

ke  form  or  other  application  record  how  the 

■Splication  was  received. 

4.  Applications  through  electronic  media. 
Ban  applicant  applies  through  an  electronic 

nedium  (for  example,  the  Internet  or  a 
:simiJe)  without  video  capability  that 
lows  the  creditor  to  see  the  applicant,  the 
sditor  Imay  treat]  ►treats-^ the 
iplication  as  if  it  were  received  by  mail  lor 
lephone]. 

5.  Applications  through  video.  If  a  creditor 
:es  an  application  through  a  medium  that 

t  Hows  the  creditor  to  see  Ae  applicant,  the 
■Editor  treats  the  application  as  taken  in 
irson  and  must  note  the  monitoring 
Formation  on  the  basis  of  visual  observation 
surname,  if  the  applicant  chooses  not  to 
ivide  the  information. 
.  Applications  through  loan-shopping 
vices.  When  a  creditor  receives  an 
iplication  through  an  unaffiliated  loan- 
opping  service,  it  does  not  have  to  request 
f  monitoring  information  for  purposes  of 
t  ik  ECOA  or  Regulation  B.  Creditors  subject 
tDlthe  Home  Mortgage  Disclosure  Act  should 
fa  e|  aware,  however,  that  data  collection  may 
bJB  called  for  under  Regulation  C  ►(12  CFR 
rt  203)-^  which  generally  requires 
iditors  to  report,  among  other  things,  the 
and  race  or  national  origin  of  an 
ilicant  on  brokered  applications  or 
ilications  received  through  a 
cbrrespondent. 

1 7.  Inadvertent  notation.  If  a  creditor 
ii  itdvertently  obtains  the  monitoring 
ii  iformation  in  a  dwelling-related  transaction 
n  Jl  covered  by  §  202.13,  the  creditor  may 
p  ocess  and  retain  the  application  without 
v:  dlating  the  regulation.] 

i3(c)  Disclosure  to  applicant(sj. 
i.  Procedures  for  providing  disclosures. 
T  iJB  disclosures  to  an  applicant  regarding  the 
m  cjnitoring  information  may  be  provided  in 
w  rtting.  Appendix  B  contains  a  sample 
di  aclosure.  A  creditor  may  devise  its^own 
di  aclosure  so  long  as.it  is  substantially 
si  xilar.  The  creditor  need  not  orally  request 
th  a  applicant  to  provide  the  monitoring 
inft)rmation  if  it  is  requested  in  writing. 
^3(d)  Substitute  monitoring  program. 
1.  Substitute  program.  An  enforcement 
agancy  may  adopt,  under  its  established 
ru  l^making  or  enforcement  procedures,  a 
pj  dgram  requiring  creditors  under  its 
ju  •  sdiction  to  collect  information  in  addition 
to  t  lat  required  by  this  section. 

St  t  tion  202.14— Enforcement,  ^'Penalties, 
ai,  (  Liabilities^  {.penalties,  and  liabilities^ 
I  t(c)  Failure  of  compliance. 


1.  Inadvertent  errors.  Inadvertent  errors 
include,  but  are  not  limited  to,  clerical 
mistake,  calculation  error,  computer 
malfunction,  and  printing  error.  An  error  of 
legal  judgment  is  not  an  inadvertent  error 
imder  the  regulation. 

2.  Correction  of  error.  For  inadvertent 
errors  that  occur  under  §§  202.12  and  202.13, 
this  section  requires  that  they  be  corrected 
prospectively  only. 

Section  202. 1 5— Incentives  for  Self-testing 
and  Self-correction 

115(a)  General  Rules}  ►l5(a)  General 
rules-^ 

115(a)(1)  Voluntary  Self-Testing  and 
Correction}  ►15(a)(1)  Voluntary  self-testing 
and  correctioirM 

1.  Activities  required  by  any  governmental 
authority  are  not  voluntary  self-tests.  A 
governmental  authority  includes  both 
administrative  and  judicial  authorities  for 
federal,  state,  and  Inral  governments. 
It5(a)(2)  Corrective  Action  Requireda 
^15(a)(2)  Corrective  action  required^ 

1.  To  qualify  for  the  privilege,  appropriate 
corrective  action  is  required  when  the  results 
of  a  self-test  show  that  it  is  more  likely  than 
not  that  there  has  been  a  violation  of  the 
ECOA  or  this  regulation.  A  self-test  is  also 
privileged  when  it  identifies  no  violations. 

2.  In  some  cases,  the  issue  of  whether 
certain  information  is  privileged  may  arise 
before  the  self-test  is  complete  or  corrective 
actions  are  fully  under  way.  This  would  not 
necessarily  prevent  a  creditor  from  asserting 
the  privilege.  In  situations  where  the  self-test 
is  not  complete,  for  the  privilege  to  apply  the 
lender  must  satisfy  the  regulation's 
requirements  within  a  reasonable  period  of 
time.  To  assert  the  privilege  where  the  self- 
test  shows  a  likely  violation,  the  rule 
requires,  at  a  minimum,  that  the  creditor 
establish  a  plan  for  corrective  action  and  a 
method  to  demonstrate  progress  in 
implementing  the  plan.  Creditors  must  take 
appropriate  corrective  action  on  a  timely 
basis  after  the  results  of  the  self-test  are 
known. 

3.  A  creditor's  determination  about  the 
type  of  corrective  action  needed,  or  a  finding 
that  no  corrective  action  is  required,  is  not 
conclusive  in  determining  whether  the 
requirements  of  this  paragraph  have  been 
satisfied.  If  a  creditor's  claim  of  privilege  is 
challenged,  an  assessment  of  the  need  for 
corrective  action  or  the  type  of  corrective 
action  that  is  appropriate  must  be  based  on 
a  review  of  the  self-testing  results,  which 
may  require  an  in  camera  inspection  of  the 
privileged  documents. 

115(a)(3)  Otherprivilegesl  ►15(a)(3) 
Other  privileges^ 

1.  A  creditor  may  assert  the  privilege 
established  under  this  section  in  addition  to 
asserting  any  other  privilege  that  may  apply, 
such  as  the  attorney-client  privilege  or  the 
work^--^roduct  privilege.  Self-testing  data 
may  still  be  privileged  under  this  section, 
whether  or  not  the  creditor's  assertion  of 
another  privilege  is  upheld. 

115(b)  Self-test  Defined}  ►l5(b)  Self-test 
defined^ 

115(b)(1)  Definition}  ►15(b)(1) 
Definition^ 

{Paragraph  15(b)(l)(i)a>'Patagraph 
15(b)(l)(i)-^ 


1.  To  qualify  for  the  privilege,  a  self-test 
must  be  sufficient  to  constitute  a 
determination  of  the  extent  or  e^tiveness 
of  the  creditor's  compliance  with  the  Act  and 
Regulation  B.  Accordingly,  a  self-test  is  only 
privileged  if  it  was  designed  and  used  for 
that  purpose.  A  self-test  that  is  designed  or 
used  to  determine  compliance  with  other 
laws  or  regulations  or  for  other  purposes  is 
not  privileged  under  this  rule.  For  example, 
a  self-test  designed  to  evaluate  employee 
efficiency  or  customers'  satisfaction  with  the 
level  of  service  provided  by  the  creditor  is 
not  privileged  even  if  evidence  of 
discrimination  is  uncovered  incidentally.  If  a 
self-test  is  designed  for  multiple  purposes, 
only  the  portion  designed  to  determine 
compliance  with  the  ECOA  is  eligible  for  the 
privilege. 

{Paragraph  15(b)(l)(ii)}  ►Paragraph 
15(b)(l)(ii)^ 

1.  The  principal  attribute  of  self-testing  is 
that  it  constitutes  a  voluntary  undertaking  by 
the  creditor  to  produce  new  data  or  factual 
information  that  otherwise  would  not  be 
available  and  could  not  be  derived  from  loan 
or  application  files  or  other  records  related  to 
credit  transactions.  Self-testing  includes,  but 
is  not  limited  to,  the  practice  of  using 
fictitious  applicants  for  credit  (testers),  either 
with  or  without  the  use  of  matched  pairs.  A 
creditor  may  elect  to  test  a  defined  segment 
of  its  business,  for.example,  loan  applications 
processed  by  a  specific  branch  or  loan  officer, 
or  applications  made  for  a  particular  type  of 
credit  or  loan  program.  A  creditor  also  may 
use  other  methods  of  generating  information 
that  is  not  available  in  loan  and  application 
files,  such  as  surveying  mortgage  loan 
applicants.  To  the  extent  permitted  by  law, 
creditors  might  also  develop  new  methods 
that  go  beyond  traditional  pre-application 
testing,  such  as  hiring  testers  to  submit 
fictitious  loan  applications  for  processing. 

2.  The  privilege  does  not  protect  a 
creditor's  analysis  performed  as  part  of 
processing  or  underwriting  a  credit 
application.  A  creditor's  evaluation  or 
analysis  of  its  loan  files.  Home  Mortgage 
Disclosure  Act  data,  or  similar  types  of 
records  (such  as  broker  or  loan  officer 
compensation  records)  does  not  produce  new 
information  about  a  creditor's  compliance 
and  is  not  a  self-test  for  purposes  of  this 
section.  Similarly,  a  statistical  analysis  of 
data  derived  from  existing  loan  files  is  not 
privileged. 

{15(b)(3)  Types  of  Information  Not 
Privileged}  ►15(b)(3)  Types  of  information 
not  privileged^ 

{Paragraph  15(b)(3)(i)}  ►Paragraph 
15(b)(3)(i)^ 

1.  The  information  listed  in  this  paragraph 
is  not  privileged  and  may  be  used  to 
determine  whether  the  prerequisites  for  the 
privilege  have  been  satisfied.  Accordingly,  a 
creditor  might  be  asked  to  identify'  the  self- 
testing  method,  for  example,  whether  pre- 
application  testers  were  used  or  data  were 
compiled  by  surveying  loan  applicants. 
Information  about  the  scope  of  the  self-test 
(such  as  the  types  of  credit  transactions 
examined,  or  the  geographic  area  covered  by 
the  test)  also  is  not  privileged. 

{Paragraph  15(b)(3)(ii)}  ►Paragraph 
15{b)(3)(ii)'^ 
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1.  Property  appraisal  reports,  minutes  of 
loan  committee  meetings  or  other  documents 
reflecting  the;  basis  for  a  decision  to  approve 
or  deny  an  application,  loan  policies  or 
procedures,  underwriting  standards,  and 
broker  compensation  records  are  examples  of 
the  types  of  records  that  are  not  privileged. 
If  a  creditor  arranges  for  testers  to  submit 
loan  applications  for  processing,  the  records 
are  not  related  to  actual  credit  transactions 
for  purposes  of  this  paragraph  and  may  be 
privileged  self-testing  records. 

^2.  Information  noted  by  a  creditor  in  the 
credit  application  process  about  an 
applicant's  age,  race,  color,  religion,  national 
origin,  or  sex  is  not  privileged.-^ 

115(c)  Appropriate  Corrective  Actioii} 
^15(c)  Appropriate  corrective  actioirM 

1.  The  rule  only  addresses  what  corrective 
actions  are  required  for  a  creditor  to  take 
advantage  of  the  privilege  in  this  section.  A 
creditor  may  still  be  required  to  take  other 
actions  or  provide  additional  relief  if  a  formal 
finding  of  discrimination  is  made. 

115(c)(1)  General  fleguirementa  ►15(c)(1) 
General  requirewent^ 

1.  Appropriate  corrective  action  is  required 
even  thou^  no  violation  has  been  formally 
adjudicatmi  or  admitted  by  the  creditor.  In 
determining  whether  it  is  more  likely  than 
not  that  a  violation  occurred,  a  creditor  must 
treat  testers  as  if  they  are  actual  applicants 
for  credit.  A  creditor  may  not  refuse  to  take 
appropriate  corrective  action  under  this 
section  because  the  self-test  used  fictitious 
loan  applicants.  The  fact  that  a  tester's 
agreement  with  the  creditor  waives  the 
tester's  legal  right  to  assert  a  violation  does 
not  eliminate  the  requirement  for  the  creditor 
to  take  corrective  action,  although  no 
remedial  relief  for  the  tester  is  required  tmder 
paragraph  15(c)(3). 

115(c)(2)  Determining  the  Scope  of 
Appropriate  Corrective  ActionJ  ►15(c)(2) 
Determining  the  scope  of  appropriate 
corrective  action^ 

1.  Whether  a  creditor  has  taken  or  is  taking 
corrective  action  that  is  appropriate  will  be 
determined  on  a  case-by-case  basis. 
Generally,  the  scope  of  the  corrective  action 
that  is  needed  to  preserve  the  privilege  is 
governed  by  the  scope  of  the  self-test.  For 
example,  a  creditor  that  self-tests  mortgage 
loans  and  discovers  evidence  of 
discrimination  may  focus  its  corrective 
actions  on  mortgage  loans,  and  is  not 
required  to  expand  its  testing  to  other  types 
of  loans. 

2.  In  identifying  the  policies  or  practices 
that  are  the  likely  cause  of  the  violation,  a 
creditor  might  identify  inadequate  or 
improper  lending  policies,  failure  to 
implement  established  policies,  employee 
conduct,  or  other  causes.  The  extent  and 
scope  of  a  likely  violation  may  be  assessed 
by  determining  which  areas  of  operations  are 
likely  to  be  affected  by  those  policies  and 
practices,  for  example,  by  determining  the 
types  of  loans  and  stages  of  the  application 
process  involved  and  the  branches  or  offices 
where  the  violations  may  have  occurred. 

3.  Depending  on  the  method  and  scope  of 
the  self-test  and  the  results  of  the  test, 
appropriate  corrective  action  may  include 
one  or  more  of  the  following: 

i.  If  the  self-test  identifies  individuals 
whose  applications  were  inappropriately 


processed,  offering  to  extend  credit  if  the 
application  was  improperly  denied  and 
compensating  such  persons  for  out-of-pocket 
costs  and  other  compensatory  damages; 
ii.  Correcting  institutional  policies  or 
procedures  that  may  have  contributed  to  the 
likely  violation,  and  adopting  new  policies  as 
appropriate; 

iii.  Identifying  and  then  training  and/or 
disciplining  the  employees  involved; 
iv.  Developing  outreach  programs, 
marketing  strategies,  or  loan  products  to 
serve  more  effectively  segments  of  the 
lender's  markets  that  may  have  been  affected 
by  the  likely  discrimination;  and 

V.  Improving  audit  and  oversight  systems 
to  avoid  a  recurrence  of  the  likely  violations. 
115(c)(3)  Types  of  Relief!  ►15(c)(3)  Types 
of  relief^ 

[Paragrap/i  15^c;f3;^ij71  ►Paragraph 
15(c)(3)(u)-^ 

1.  The  use  of  pre-application  testers  to 
identify  policies  and  practices  that  illegally 
discriminate  does  not  require  creditors  to 
review  existing  loan  files  for  the  purpose  of 
luntifying  aM  compensating  applicants 
i  mightllave  been  adversely  affected. 
[ajMD-test  identifies  a  specific 
appliclBrthat  was  subject  to  discrimination 
on  a  prohibited  basis,  in  order  to  qualify  for 
the  privilege  in  this  section  the  creditor  must 
provide  appropriate  remedial  relief  to  thqt 
applicant;  the  creditor  would  not  be  required 
under  this  paragraph  to  identify  other 
appUcants  who  might  also  have  been 
adversely  affected. 

(Paragraph  I  SfcjfJjfiiiVl  ►Paragraph 
15(c)(3)(ui)-^ 

1.  A  creditor  is  not  required  to  provide 
remedial  relief  to  an  applicant  that  would  not 
be  available  by  law.  An  applicant  might  also 
be  ineligible  from  obtaining  certain  types  of 
relief  due  to  changed  circumstances.  For 
example,  a  creditor  is  not  required  to  offer 
credit  to  a  denied  applicant  if  the  applicant 
no  longer  qualifies  for  the  credit  due  to  a 
change  in  financial  circumstances,  although 
some  other  type  of  relief  might  be 
appropriate. 

115(d)(1)  Scope  of  Privileged  ►15(d)(1) 
Scope  of  privileged 

1.  The  privilege  applies  with  respect  to  any 
examination,  investigation  or  proceeding  by 
federal,  state,  or  local  government  agencies 
relating  to  compliance  with  the  Act  or  this 
regulation.  Accordingly,  in  a  case  brought 
under  the  ECOA,  the  privilege  established 
under  this  section  preempts  any  inconsistent 
laws  or  court  rules  to  the  extent  they  might 
require  disclosure  of  privileged  self-testing 
data.  The  privilege  does  not  apply  in  other 
cases,  for  example,  litigation  filed  solely 
under  a  state's  fair  lending  statute.  In  such 
cases,  if  a  court  orders  a  creditor  to  disclose 
self-test  results,  the  disclosure  is  not  a 
voluntary  disclosure  or  waiver  of  the 
privilege  for  purposes  of  paragraph  15(d)(2); 
creditors  may  protect  the  information  by 
seeking  a  protective  order  to  limit  availability 
and  use  of  the  self-testing  data  and  prevent 
dissemination  beyond  what  is  necessary  in 
that  case.  Paragraph  15(d)(1)  precludes  a 
party  who  has  obtained  privileged 
information  from  using  it  in  a  case  brought 
under  the  ECX3A,  provided  the  creditor  has 
not  lost  the  privilege  through  voluntary 
disclosure  under  paragraph  15(d)(2). 


l15(cl)(2)  Loss  of  Privilege!  ►15(d)(2)  Loss 
of  privileged 

IParagraph  iS^dj^^JWl  ►Paragraph 
15(d)(2)(i)^ 

1.  Corrective  action  taken  by  a  creditor,  by 
itself,  is  not  considered  a  voluntary 
disclosure  of  the  self-test  report  or  results. 
For  example,  a  creditor  does  not  disclose  the 
results  of  a  self-test  merely  by  offering  to 
extend  credit  to  a  denied  applicant  or  by 
inviting  the  applicant  to  reapply  for  credit. 
Voluntary  disclosure  could  occur  under  this 
paragraph,  however,  if  the  creditor  disclosed 
the  self-test  results  in  coimection  with  a  new 
offer  of  credit. 

2.  Disclosure  of  self-testing  results  to  an 
independent  contractor  acting  as  an  auditor 
or  consultant  for  the  creditor  on  compliance 
matters  does  not  result  in  loss  of  the 
privilege. 

IParagjaph  15(d)(2)(ii)!>-PaiaffdLph 
15(d)(2)(ii)'^ 

1.  The  privilege  is  lost  if  the  creditor 
discloses  privileged  information,  such  as  the 
results  of  the  self-test.  The  privilege  is  not 
lost  if  the  creditor  merely  reveals  or  refers  to 
the  existence  of  the  self-test. 

IParagraph  15(d)(2)(iii)i  ►Paragraph 
15(d)(2)(iii)-^ 

1.  A  creditor's  claim  of  privilege  may  be 
challenged  in  a  court  or  administrative  law 
proceeding  with  appropriate  jurisdiction.  In 
resolving  the  issue,  the  presiding  officer  may 
require  the  creditor  to  produce  privileged 
information  about  the  self-test. 

IParagraph  15(d)(3)  Limited  use  of 
Privileged  Information!  ►Paragraph  15(d)(3) 
Limited  use  of  privileged  information^ 

1.  A  creditor  may  be  required  to  produce 
privileged  documents  for  the  purpose  of 
determining  a  penalty  or  remedy  after  a 
violation  of  the  ECOA  or  Regulation  B  has 
been  formally  adjudicated  or  admitted.  A 
creditor's  compliance  with  this  requirement 
does  not  evidence  the  creditor's  intent  to 
forfeit  the  privilege. 

Appendix  B — ^Model  Applicatiim  Fonns 

1.  FHLMC/FNMA  form— residential  loan 
application.  The  ujiiform  residential  loan 
application  form  (FHLMC  65/FNMA  1003). 
including  supplemental  form  (FHLMC  65A/ 
FNMA  1003A),  prepared  by  the  Federal 
Home  Loan  Mortgage  Corporation  and  the 
Federal  National  Mortgage  Association  and 
dated  [May  1991]  ►October  1992-^  may  be 
used  by  creditors  without  violating  this 
regulation  even  though  the  form's  listing  of 
race  or  national  origin  categories  in  the 
"Information  for  Government  Monitoring 
Purpose"  section  differs  from  the 
classifications  currently  specified  in 
§  202.13(a)(1).  The  classifications  used  on  the 
FNMA-FHLMC  form  are  those  required  by 
the  U.S.  Office  of  Management  and  Budget 
for  notation  of  race  and  ethnicity  by  federal 
programs  in  their  administrative  reporting 
and  statistical  activities.  [Creditors  that  are 
governed  by  the  monitoring  requirements  of 
Regulation  B  (which  limits  collection  to 
applications  primarily  for  the  purchase  or 
refinancing  of  the  applicant's  principal 
residence)  should  delete,  strike,  or  modify 
the  data-collection  section  on  the  form  when 
using  it  for  transactions  not  covered  by 
§  202.13(a)  to  ensure  that  they  do  not  collect 


le  infonnation.J  Creditors  that  are  subject  to 
lore  extensive  collection  requirements  by  a 
ibstitute  monitoring  program  under 
^  202.13(d)  or  by  the  Home  Mortgage 

Bisclosure  Act  (HMDA>  may  use  the  form  as 
sued,  in  compliance  with  the  substitute 
^t>giam  or  HMDA. 
[2.  FHLMC/FNMA  foim—home- 
'mpnvement  loan  application.  The  home- 
fiprovement  and  energy  loan  application 
'inn  (FHLMC  703/FNMA  1012).  prepared  by 
^e  Federal  Home  Loan  Mortgage  Corporation 
itid  the  Federal  National  Mortgage 
^Association  and  dated  October  1986. 
I  complies  with  the  requirements  of  the 
4gulation  for  some  (^editors  but  not  others 
i0cause  of  the  form's  section  "Information 
Govomiaent  Monitoring  Purposes." 
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[Creditors  that  are  governed  by  §  202.13(a)  of 
the  regulation  (which  limits  collection  to 
applications  primarily  for  the  purchase  or 
refinancing  oJ  the  applicant's  principal 
residence)  should  delete,  strike,  or  modify 
the  data-collection  section  on  the  form  when 
using  it  for  transactions  not  covered  by 
§  202.13(a)  to  assure  that  they  do  not  collect 
the  information.]  Creditors  that  are  subject  to 
more  extensive  collection  requirements  by  a 
substitute  monitoring  program  under 
§  202.13(d)  may  use  the  form  as  issued,  in 
compliance  with  that  sul»titute  program. 

Appendix  C— Sample  Notification  Forms 

^l-"^  Form  C-9.  Creditors  may  design 
their  own  form,  add  to.  or  modify  the  model 
form  to  reflect  their  individual  policies  and 


procedures.  For  example,  a  creditor  may 
want  to  add: 

i.  A  telephone  number  that  applicants  may 
call  to  leave  their  name  and  the  address  to 
which  an  appraisal  report  should  be  sent. 

ii.  A  notice  of  the  cost  the  applicant  will 
be  required  to  pay  the  creditor  for  the 
appraisal  or  a  copy  of  the  report. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  August  5, 1999. 
Jemaihr  J.  Jehnaon. 
Secretaiy  of  the  Board. 
IFR  Doc.  99-20598  Filed  8-13-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Reaaarch  Sarvica 

7CFR  Part  505 

National  Agricultural  Library  Faaa  for 
Loana  and  Copying 

agency:  Agricultural  Research  Service, 

USDA. 

action;  Proposed  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  seeks  comments  on 
a  proposed  rule  establishing  a  fee 
schedule  for  loans  of  materials,  and 
establishing  a  fee  schedule  for  copying 
of  materials  in  the  collections  of  die 
National  Agricultiu«l  Library. 
Establishing  a  flat  fee  allows  the 
customer  to  estimate  their  costs  more 
efiisctively  and  allows  the  Hbrary  to 
eliminate  the  cost  of  multiple  steps 
currendy  necessary  in  determining  pro- 
rated fees. 

DATES:  Comments  must  be  submitted  on 
or  before  September  15, 1999. 
ADDRESSES:  Address  all  comments  to 
Eileen  McVey,  Access  Services 
Librarian,  Dociunent  Delivery  Services 
Branch,  National  Agricultural  Library, 
Agricultural  Research  Service,  Room 
300, 10301  Baltimore  Ave.,  Beltsville 
MD  20705-2351.  Telephone:  301-504- 
6503.  Email:  userfees@nal.usda.gov 
FOR  FURTHER  MFORMATKW  CONTACT: 
Carol  Ditzler,  Head  Document  Delivery 
Services  Branch,  National  Agricultural 
Library,  Agricultural  Research  Service, 
Room  300, 10301  Baltimore  Ave., 
Beltsville  MD  20705-2351 . 
SUPPLEMENTARY  INFORMATKW: 

Classification 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866,  and  it  has 
been  determined  that  it  is  not  a 
"significant  regulatory  action"  rule 
because  it  will  not  have  an  annual  efiiect 
on  the  economy  of  $100  million  or  more 
or  adversely  and  materially  affect  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  Stale,  local, 
or  Tribal  governments  or  communities. 
This  proposed  rule  will  not  create  any 
serious  inconsistencies  or  otherwise 
interfere  with  actions  taken  or  planned 
by  another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entidement,  grants  or  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof,  and  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 


Regulatory  Flexibility  Act 

The  Department  of  Agriculture 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Pub.  L. 
96-534,  as  amended  (5  U.S.C.  601,  et 
seq.). 

Paperwork  Reduction  Act 

In  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
information  collection  and  record 
keeping  requirements  that  will  be    • 
imposed  in  implementation  of  this 
proposed  rule  have  been  submitted  to 
OMB  for  approval.  Those  requirements 
would  not  become  effective  prior  to 
OMB  approval. 

Title:  Collection  of  information 
regarding  requests  for  loans  or  copies  of 
materials  in  the  collections  of  the  NAL. 

Summary:  The  purpose  of  this 
collection  of  information  is  to  collect, 
either  orally  or  by  use  of  a  form,  contact 
information  from  persons  who  request 
loans,  or  copies,  of  materials  in  the 
collections  of  the  NAL  for  which  a  fee 
will  be  charged.  Information  to  be 
collected  will  include  the  name, 
'  address,  telephone  number,  and 
signature  of  the  representative  of  the 
party  requesting  the  loan  and/or  copies 
of  NAL  material. 

Need  for  the  Information:  The 
information  is  needed  for  NAL  to 
deliver  loans  and/or  copies  from  NAL 
collection  materials  and  to  keep  records 
of  parties  to  whom  fees  are  chargeable 
and  who  are  accoimtable  for  the  custody 
of  loaned  NAL  property. 

Respondents:  Respondents  to  the 
collection  of  information  will  be  those 
libraries  or  other  institutions  or 
organizations  that  request  interlibrary 
loans  or  copies  of  material  in  the  NAL 
collections.  Each  respondent  will  have 
to  furnish  the  information  for  each  loan 
or  copying  request.  The  NAL  expects  to 
receive  approximately  6,000  domestic 
and  Canadian  non-USDA  requests  for 
loans  and  approximately  22,000 
domestic  and  Canadian  non-USDA 
requests  for  copies  of  NAL  materials  per 
year. 

Estimate  of  burden:  The  estimated 
burden  on  respondents  for  each  loan  or 
copying  request  is  >.08  hours.  The  total 
annual  reporting  and  record  keeping 
burden  on  respondents  will  be  de 
minimis. 

Comments:  Comments  on  this    " 
proposed  collection  of  information  may 
be  submitted  to  Eileen  McVey  at  the 
address  listed  above  within  60  days 


after  date  of  publication  or  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Office  for  USDA. 
Reference  should  be  made  to  the 
volume,  page,  and  date  of  this  Federal 
Register  publication. 

Background 

Section  1 4 1 0  A  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977  (7  U.S.C. 
3125a),  as  added  by  section  1606(a)  of 
Pub.  L.  101-624,  expanded  existing 
statutory  authorities  for  the  NAL.  In 
particular,  section  1410A(e)  authorized 
the  NAL  Director  to  make  copies  of  NAL 
bibliographies,  to  make  microforms  and 
other  reproductions  of  books  and  other 
library  materials  in  USDA,  to  provide 
any  other  library  and  information 
products  and  services,  and  to  sell  those 
products  and  services  at  such  price  (not 
less  than  the  total  costs  of  disseminating 
the  product!  and  services)  as  the 
Secretary  of  Agriculture  deems 
appropriate.  Receipts  from  such  sales 
must  be  deposited  to  the  credit  of 
appropriations  available  to  the  NAL  and 
remain  available  until  expended.  ^^ 

Currendy,  USDA  regulations  (7  CFR 
part  1.  Appendix  A)  supply  a  fee 
schedule  for  copying  of  NAL  materials 
requested  under  the  Freedom  of 
hiformation  Act  (FOIA),  5  U.S.C.  552. 
NAL  proposes  in  this  regiUation  to 
adopt  a  fee  schedide  for  copying  of  NAL 
materials  pursuant  to  interlibrary  loan 
or  other  research  requests,  and  to  cover 
the  costs  of  interlibrary  loans  of 
materials  from  NAL  collections. 

Fee  Schedule  for  Loans  of  Materials 
From  the  NAL  Collection 

The  NAL  proposes  to  charge  fees  for 
interlibrary  loans  of  original  materials 
from  the  NAL  collection  to  other  non- 
Federal  and  non-USDA  libraries  and 
institutions  in  the  United  States  and 
Canada.  By  original  materials,  it  is 
meant  that  NAL  will  provide  loans  of 
original  works,  and  not  copies,  except  in 
rare  instances  where  works  are  too 
fragile  or  valuable  for  shipment. 
Libraries  are  encouraged  to  obtain 
materials  locally  and  to  view  the  NAL 
as  a  library  of  last  resort.  Loans  direcUy 
to  individuals  are  not  permitted. 

A  flat  fee  of  $15.00  per  loaned  item 
will  be  charged.  Fees  generated  will  be 
used  to  recover  actual  processing  costs 
and  to  offset  general  wear  and  tear  on 
the  collection  when  items  are  loaned. 
The  $15.00  amount  is  based  on  a  study 
of  current  library  costs  and  market 
comparisons.  There  will  be  no  charge 
for  renewals. 

Costs  for  replacement  of  lost  or 
damaged  materials  will  be  the  actual 
cost  to  purchase  a  replacement  or  a  flat 
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i  3  B  if  the  exact  cost  cannot  be 

( ;i  itermined.  A  processing  cost  will  be 

J  ( ided  to  all  lost  or  damaged  materials. 

I '( fe  Schedule  for  Paper  Copying. 
Diplication.  and  Reproduction  Services 
1 J  om  the  NAL  Collection 

The  NAL  proposes  to  adopt  a  fee 
a  c  hedule,  separate  from  the  fee  schedule 
a  [  plicable  to  FOIA  requests  under  7 
C  ]  H  part  1,  Appendix  A,  for  paper 
ccpying,  duplication,  and  reproduction 
services  provided  to  non-USDA  and 
|On-federal  libraries  and  institutions  in 
United  States.  These  services  will  be 
ivided  only  in  response  to  an 
:erlibrary  loan  request  from  a  library. 
Uie  of  the  interlibrary  loan  system 
ensures  that  NAL  receives  the  request  in 
a  [|  appropriate  form  and  format  for 
nttponse.  in  some  exceptions,  services 
V  'ill  be  provided  for  requests  from 
individuals  who  have  not  been  able  to 
materials  through  their  local 
sources  or  who  have  made  special 
ngements  with  the  Special 
lections  section  using  their  forms. 
tpying  of  articles  is  subject  to  a 
imum  limitation  of  50  pages  per 

Scle  for  pmrposes  of  copyri^t 
ipliance.  lliis  limitation  is  based  on 
C»NTU  Guidelines  (National 
"'     imission  on  New  Technological 


t  of  Copyright  Works)  and  the 

ley's  interpretation  of  the 
applicable  provisions  of  17  U.S.C 
'    pter  1. 

lie  NAL  proposes  to  charge  in  its 
ledule  of  fees  for  photocopying  of 
^  pw  materials  and  paper  copying  of 
mptsrofiche  or  microfilm.  NAL  is 
switching  bom  a  per  page-based  charge 
tO|  t  per  item  flat  fee  because, 
hi|storically,  the  average  request  is 
betiween  10  and  20  pages.  Establishing 
a  mt  fee  allows  the  customer  to  estimate 
thttr  costs  more  efTectively  and  allows 
the!  library  to  eliminate  the  cost  of 
multiple  steps  currently  necessary  in 
dettermining  pro-rated  fees.  Fees 
esilblished  are  based  on  actual  costs 
(slj^ffing,  contract  costs,  supplies,  copier 
maintenance,  normal  wear  and  tear  on 
th0;coUection,  delivery  costs,  etc.)  as 
w^ll  as  based  on  a  review  of  comparable 
fees  across  the  nation  charged  by  other 
reMarch  and  academic  libraries.  All  fees 
wili  apply  to  non-USDA  and  non- 
federal library  requests  that  meet 
standard  interlibrary  loan  format 
reqiurements  and  apply  to  copying  of 
materials  bom  the  NAL  collections 

NAL  also  proposes  a  flat  rate  for  the 
coJAs  of  duplication  of  NAL  owned 
mi  iirofiche  and  microfilm.  Photographic 
seiH  ices  from  NAL  Special  Collections 
wil  be  diaiged  at  cost  for  reproduction 


of  the  photo  product,  plus  a  flat  rate  for 
preparation  costs. 

Payment  Submission  Requirements 

The  National  Technical  Information 
Service  (NTIS)  within  the  United  States 
Department  of  Commerce  provides  a 
number  of  services  to  Federal  Agencies, 
one  of  which  is  billing  and  collection 
services.  NAL  ciurently  uses  and 
proposes  to  use  NTIS  as  the  preferred 
method  for  invoicing  and  pa}mient  of 
fees  imder  this  fee  schedule.  Use  of 
NTIS  by  NAL  is  preferred  because  it  is 
the  only  agency  providing  this  service  to 
Federal  offices.  NAL  encourages 
institutional  users  to  establish  deposit 
accounts  with  NTIS.  Payment  for 
services  will  be  made  by  check  ,  money 
order  or  credit  card  in  U.S.  funds 
directiy  to  the  NTIS  upon  receipt  of 
invoice  from  NTIS. 

Subject  to  service  charges  for  the 
actual  costs  of  performing  the  invoicing 
service,  funds  received  by  NTIS  will  be 
returned  to  NAL  to  the  credit  of  the 
appropriation  accoimt  charged  with  the 
costs  of  providing  the  loan  or  copying 
service. 

List  of  SubfectB  in  7  CFR  Part  505 

Agricidture,  AgriciJtural  research. 
Libraries,  Research,  User  fees. 

For  the  reasons  set  out  in  the 
preamble,  chapter  V  of  Tide  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

Part  505  is  added  to  read  as  follows: 

PART  505— NATIONAL 
AGRICULTURAL  UBRARY  FEES  FOR 
LOANS  AND  COPYING 

Sec. 

505.1  Scope  and  piupose. 

505.2  Fees  for  looDS  of  materials  in  library 
collections. 

505.3  Fees  for  copying,  duplicating,  and 
reproduction  of  materials  in  library 
collections. 

505.4  (Reserved). 

505.5  [Reserved]. 

505.6  [Payment  of  fees). 

Authority:  5  U.S.C.  301;  7  U.5.C.  3125a. 

f  505.1    Scope  and  purpose. 

These  regulations  establish  fees  for 
loans,  paper  copying,  duplication,  or 
reproduction  of  materials  in  the 
collections  of  the  National  Agricidtural 
Library  (NAL)  within  the  United  States 
Department  of  Agricidture  (USDA). 

1505.2    FMstorkMnsofmsterislsin 
Nbrary  coNsctlons. 

(a)  NAL  will  make  loans  of  original 
materials  from  its  collections,  and 
charge  fees  for  such  loans,  to  other  non- 
Fedwal  and  non-USDA  libraries  and 
institutions  in  the  United  States  and 


Canada  only.  Loans  will  not  be  made 
directiy  to  individuals. 

(b)  Loans  will  be  made  at  a  flat  fee  of 
$15.00  per  loaned  item. 

(c)  Cost  for  replacement  of  lost  or 
damaged  items  will  be  the  actual  cost  to 
ptuchase  a  replacement  plus  a  $50.00 
processing  fee;  or  if  the  cost  cannot  be 
determined,  a  flat  rate  of  $75.00  for 
monographs  or  $150.00  for  audiovisuals 
per  item,  plus  a  $50.00  processing  fee. 

(d)  All  services  in  this  section  will 
incm-  a  billing  surcharge  per  invoice 
generated  in  addition  to  the  above  fees 
which  may  change  as  vendor's  charges 
change.  This  fee,  currenUy  $10.00,  is 
billed  as  a  direct  cost  recovery  based  on 
charges  to  the  library  by  the  hilling 
vendor.  Interlibrary  loan  requests 
submitted  by  participants  in  the  ILL  Fee 
Management  (IFM)  program  imdra  the 
Online  Computer  Library  Centw,  Inc. 
(OCLC)  will  not  incur  the  billing 
surcharge  as  their  activities  will  not 
generate  an  invoice. 

1505.3    Fsss  for  paper  copying, 
duplicating,  and  rsproduetion  of  matsrials 
in  liiirary  coHactions. 

(a)  Photocopy  reproduction  of  paper 
copy  will  be  set  as  a  flat  fee  of  $13.00 
for  domestic  requests  and  $16.00  for 
international  requests  for  each 
document  requested  with  a  maYimntn  of 
50  pages  per  article  for  copyright 
compliance.  Materials  delivered  to 
international  addresses  via  the  Internet 
will  be  charged  at  the  domestic  rate. 
Photocopy  reproduction  of  paper  copy 
that  requires  special  handling  due  to 
size  or  condition  will  incur  special 
handling  fees  to  recover  costs  at  $20.00 
per  half  hour  or  fraction  thereof. 

(b)  Paper  copies  of  microfilm  or 
microfiche  will  be  produced  at  a  flat  fee 
of  $13.00  for  requests  delivered 
domestically  and  $16.00  for  requests 
requiring  delivery  to  a  international 
address.  This  charge  is  for  each 
document  requested  with  a  maximum  of 
50  pages  per  article  for  cop)rright 
compliance. 

(c)  Duplication  of  NAL  owned 
microfiche  will  be  charged  a  flat  fee  of 
$13.00  per  each  5  microfiche  duplicated 
or  fiaction  thereof.  Duplication  of  NAL 
owned  microfilm  will  be  charged  a  flat 
fee  of  $20.00  for  each  reel  produced. 

(d)  Photographic  services  from  NAL 
Special  Collections  will  be  chained  at 
cost  for  reproduction  of  the  photo 
product  (slides,  transparencies,  etc.) 
plus  a  preparation  fee  of  $25.00  per  half 
hour  or  fiaction  thereof. 

(e)  All  services  in  this  section  will 
inciu-  a  billing  siuchaige,  currentiy 
$10.00,  per  invoice  generated  in 
addition  to  the  above  fees.  This  fee  is  a 
direct  cost  recovery  based  on  charges  to 
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the  library  by  the  billing  vendor  and  is 
sub)ect  to  change.  InterUbrary  loan 
requests  submitted  by  participants  in 
tha  IFM  program  on  OCLC  wUl  not 
incur  the  billing  surcharge  as  their 
activities  will  not  generate  an  invoice. 

1506.4-505.5    Re— nwd. 

f506A    PaynMfitofl 


Charges  which  include  billing  and 
han'^ling  are  invoiced  quarterly  by  the 


National  Technical  Information  Service 
(NTIS)  of  the  United  States  Department 
of  Commerce.  The  NAL  encoiuages 
users  to  establish  deposit  accounts  with 
NTIS.  Payment  for  services  will  made 
by  check,  money  order  or  credit  card  in 
U.S.  funds  directly  to  the  NTIS  upon 
receipt  of  invoice  from  NTIS.  Subject  to 
a  reduction  for  the  actual  costs  of 
performing  the  invoicing  service  by 
NTIS,  all  funds  received  will  be 


returned  to  NAL  for  credit  to  the 
appropriations  accoimt  charged  with  the 
cost  of  processing  the  loan  or  copying 
request 

Ekme  at  Washington,  DC,  this  10th  day  of 
August.  1999. 
Dr.  Edward  B.  Knipling, 
Associate  Administrator,  Agricultural 
Research  Service. 
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Presidential  Documents 


Executive  Order  13134  of  August  12,  1999 

Developing  and  Promoting  Biobased  Products  and  Bioenergy 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  Advisory  Com- 
mittee Act,  as  amended  (5  U.S.C.  AppJ,  and  in  order  to  stimulate  the 
creation  and  early  adoption  of  technologies  needed  to  make  biobased  prod- 
ucts and  bioenergy  cost-competitive  in  large  national  and  international  mar- 
kets, it  is  hereby  ordered  as  follows: 

Section  1.  Policy.  Current  biobased  product  and  bioenerg)^  technology  has 
the  potential  to  make  renewable  farm  and  forestry  resources  major  sources 
of  affordable  electricity,  fuel,  chemicals,  pharmaceuticals,  and  other  materials. 
Technical  advances  in  these  areas  can  create  an  expanding  array  of  exciting 
new  business  and  employment  opportunities  for  farmers,  foresters,  ranchers, 
and  other  businesses  in  rural  America.  These  technologies  can  create  new 
markets  for  farm  and  forest  waste  products,  new  economic  opportunities 
for  underused  land,  and  new  value-added  business  opportiuiities.  They  also 
have  the  potential  to  reduce  our  Nation's  dependence  on  foreign  oil,  improve 
air  quality,  water  quality,  and  flood  control,  decrease  erosion,  and  help 
minimize  net  production  of  greenhouse  gases.  It  is  the  policy  of  this  Adminis- 
tration, therefore,  to  develop  a  comprehensive  national  strategy,  including 
research,  development,  and  private  sector  incentives,  to  stimulate  the  creation 
and  early  adoption  of  technologies  needed  to  make  biobased  products  and 
bioenergy  cost-competitive  in  large  national  and  international  markets. 

Sec.  2.  Establishment  of  the  Interagency  Council  on  Biobased  Products  and 
Bioenergy.  (a)  There  is  established  the  Interagency  Council  on  Biobased 
Products  and  Bioenergy  (the  "Council").  The  Coimcil  shall  be  composed 
of  the  Secretaries  of  Agricultiu-e,  Commerce,  Energy,  and  the  Interior,  the 
Administrator  of  the  Environmental  Protection  Agency,  the  Director  of  the 
Office  of  Management  and  Budget,  the  Assistant  to  the  President  for  Science 
and  Technology,  the  Director  of  the  National  Science  Foundation,  the  Federal 
Environmental  Executive,  and  the  heads  of  other  relevant  agencies  as  may 
be  determined  by-  the  Co-Chairs  of  the  Council.  Members  may  serve  on 
the  Coimcil  through  designees.  Designees  shall  be  senior  officials  who  report 
directiy  to  the  agency  head  (Assistant  Secretary  or  equivalent). 

(b)  The  Secretary  of  Agriculture  and  the  Secretary  of  Energy  shall  serve 
as  Co-Chairs  of  the  Coimcil. 

(c)  The  Council  shall  prepare  annually  a  strategic  plan  for  the  President 
outlining  overall  national  goals  in  the  development  and  use  of  biobased 
products  and  bioenergy  in  an  environmentally  sound  maimer  and  how  these 
goals  can  best  be  achieved  through  Federal  programs  and  integrated  plaiming. 
The  goals  shall  include  promoting  national  economic  growth  with  specific 
attention  to  rural  economic  interests,  energy  security,  and  environmental 
sustainability  and  protection.  These  strategic  plans  shall  be  compatible  with 
the  national  goal  of  producing  safe  and  affordable  supplies  of  food,  feed, 
and  fiber  in  a  way  that  is  sustainable  and  protects  the  environment,  and 
shall  include  measurable  objectives.  Specifically,  these  strategic  plans  shall 
cover  the  following  areas: 

(1)  biobased  products,  including  commercial  and  industrial  chemicals, 
pharmaceuticals,  products  with  large  carbon  sequestering  capacity,  and 
other  materials;  and 
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(2)  biomass  used  in  the  production  of  energy  (electricity;  liquid,  solid, 
and  gaseous  fuels;  and  heat). 

(d)  To  ensure  that  the  United  States  takes  full  advantage  of  the  potential 
economic  and  environmental  benefits  of  bioenergy,  these  strategic  plans 
shall  be  based  on  analyses  of:  (1)  the  economic  impacts  of  expanded  biomass 
production  and  use;  and  (2)  the  impacts  on  national  environmental  objectives, 
including  reducing  greenhouse  gas  emissions.  Specifically,  these  plans  shall 
include: 

(1)  a  description  of  priorities  for  research,  development,  demonstration, 
and  other  investments  in  biobased  products  and  bioenergy; 

(2)  a  coordinated  Federal  program  of  research,  building  on  the  research 
budgets  of  each  participating  agency;  and 

(3)  proposals  for  using  existing  agency  authorities  to  encourage  the  adop- 
tion and  use  of  biobased  products  and  bioenergy  and  recommended  legisla- 
tion for  modifying  these  authorities  or  creating  new  authorities  if  needed. 

(e)  The  first  annual  strategic  plan  shall  be  submitted  to  the  President 
within  B  months  from  the  date  of  this  order. 

(f)  The  Council  shall  coordinate  its  activities  with  actions  called  for  in 
all  relevant  Executive  orders  and  shall  not  be  in  conflict  with  proposals 
advocated  by  other  Executive  orders. 

Sec.  3.  Establishment  of  Advisory  Committee  on  Biobased  Products  and 
Bioenergy.  (a)  The  Secretary  of  Energy  shall  establish  an  "Advisory  Comnuttee 
on  Biobased  Products  and  Bioenergy"  ("Committee"),  under  the  Federal 
Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.),  to  provide  information 
and  advice  for  consideration  by  the  Council.  The  Secretary  of  Energy  shall, 
in  consultation  with  other  members  of  the  Council,  appoint  up  to  20  members 
of  the  advisory  committee  representing  stakeholders  including  representatives 
from  the  farm,  forestry,  chemical  manufacturing  and  other  businesses,  energy 
companies,  electric  utilities,  environmental  organizations,  conservation  orga- 
nizations, the  university  research  community,  and  other  critical  sectors. 
The  Secretary  of  Energy  shall  designate  Co-Chairs  from  among  the  members 
of  the  Committee. 

(b)  Among  other  things,  the  Committee  shall  provide  the  Council  with 
an  independent  assessment  of: 

(1)  the  goals  established  by  the  Federal  agencies  for  developing  and  pro- 
moting biobased  products  and  bioenergy; 

(2)  the  balance  of  proposed  research  and  development  activities; 

(3)  the  effectiveness  of  programs  designed  to  encovuage  adopticm  and 
use  of  biobased  products  and  bioenergy;  and 

(4)  the  enviroimiental  and  economic  consequences  of  biobased  products 
and  bioenergy  use. 

Sec.  4.  Administration  of  the  Advisory  Committee,  (a)  To  the  extent  permitted 
by  law  and  subject  to  the  availability  of  appropriations,  the  Department 
of  Energy  shall  serve  as  the  secretariat  for,  and  provide  the  financial  and 
administrative  support  to,  the  Committee. 

(b)  The  heads  of  agencies  shall,  to  the  extent  permitted  by  law,  provide 
to  the  Committee  such  information  as  it  may  reasonably  require  for  the 
purpose  of  carrying  out  its  functions. 

(c)  The  Committee  Co-Chairs  may,  from  time  to  time,  invite  experts  to 
submit  information  to  the  Committee  and  may  form  subcommittees  or  work- 
ing groups  within  the  Committee  to  review  specific  issues. 

Sec.  5.  Duties  of  the  Departments  of  Agriculture  and  Energy.  The  Secretaries 
of  the  Departments  of  Agriculture  and  Energy,  to  the  extMxt  permitted  by 
law  and  subject  to  the  availability  of  appropriations,  shall  each  establish 
a  working  group  on  biobased  products  and  biobased  activities  in  their  respec- 
tive Departments.  Consistent  with  the  Federal  biobased  products  and  bio- 
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energy  strategic  plans  described  in  sections  2(c)  and  (d)  of  this  order,  the 
working  groups  shall: 

(1)  provide  strategic  plaiming  and  policy  advice  on  the  Department's  re- 
search, development,  and  commercialization  of  biobased  products  and 
bioenergy;  and 

(2J  identify  research  activities  and  demonstration  projects  to  address  new 
opportvmities  in  the  areas  of  biomass  production,  biobased  product  and 
bioenergy  production,  and  related  fundamental  research. 

The  chair  of  each  Department's  working  group  shall  be  a  senior  official 
who  reports  directly  to  the  agency  head.  If  the  Secretary  of  Agric\iltxu« 
or  Energy  serves  on  the  Interagency  Coimcil  on  Biobased  Products  and 
Bioenergy  through  a  designee,  the  designee  should  be  the  chair  of  the 
Department's  working  group. 

Sec.  6.  Establishment  of  a  National  Biobased  Products  and  Bioenergy  Coordi- 
nation Office.  Within  120  days  of  this  order,  the  Secretaries  of  Agriculture 
and  Energy  shall  establish  a  joint  National  Biobased  Products  and  Bioenergy 
Coordination  Office  ("Office")  to  ensure  effective  day-to-day  coordination 
of  actions  designed  to  implement  the  strategic  plans  and  guidance  provided 
by  the  Council  and  respond  to  reconmiendations  made  by  the  Committee. 
All  agencies  represented  on  the  Council,  or  that  have  capabilities  and  mis- 
sions related  to  the  work  of  the  Council,  shall  be  invited  to  participate 
in  the  operation  of  the  Office.  The  Office  shall: 

(a)  serve  as  an  executive  secretariat  and  support  the  work  of  the  Council, 
as  determined  by  the  Cotmcil,  including  the  coordination  of  multi-agency, 
integrated  research,  development,  and  demonstration  ("RD&D")  activities; 

(b)  use  advanced  communication  and  computational  tools  to  facilitate 
research  coordination  and  collaborative  research  by  participating  Federal 
and  nonfederal  research  facilities  and  to  perform  activities  in  support  of 
RD&D  on  biobased  product  and  bioenergy  development,  including  strategic 
planning,  program  emalysis  and  evaluation,  communications  networking,  in- 
formation and  data  dissemination  and  technology  transfer,  and  collaborative 
team  building  for  RD&D  projects;  and 

(c)  facilitate  use  of  new  information  technologies  for  rapid  dissemination 
of  information  on  biobased  products  and  bioenergy  to  and  among  farm 
operators;  agribusiness,  chemical,  forest  products,  energy,  and  other  business 
sectors;  the  university  community;  and  public  interest  groups  that  could 
benefit  from  timely  and  reliable  information. 

Sec.  7.  Definitions.  For  the  purposes  of  this  order:  (a)  The  term  "biomass" 
means  any  organic  matter  that  is  available  on  a  renewable  or  recurring 
basis  (excluding  old-growth  timber),  including  dedicated  energy  crops  and 
trees,  agricultural  food  and  feed  crop  residues,  aquatic  plants^  wood  and 
wood  residues,  animal  wastes,  and  other  waste  materials. 

(b)  The  term  "biobased  product,"  as  defined  in  Executive  Order  13101, 
means  a  commercial  or  industrial  product  (other  than  food  or  feed)  that 
utilizes  biological  products  or  renewable  domestic  agricultural  (plant,  animal, 
and  marine)  or  forestry  materials. 

(c)  The  term  "bioenergy"  means  biomass  used  in  the  production  of  energy 
(electricity;  liquid,  solid,  and  gaseous  fuels;  and  heat). 

(d)  The  term  "old  growth  timber"  means  timber  of  a  forest  from  the 
late  successional  stage  of  forest  development.  The  forest  contains  live  and 
dead  trees  of  various  sizes,  species,  composition,  and  age  class  structvire. 
The  age  and  structxire  of  old  growth  varies  significantly  by  forest  type 
and  from  one  biogeoclimatic  zone  to  another. 
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Sec.  8.  Judicial  Review.  This  order  does  not  create  any  enforceable  rights 
against  the  Unites  States,  its  agencies,  its  officers,  or  any  person. 
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North  Dakota;  pubished 
6-17-99 
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award  task  and  deiveiy 
order  contracts;  pubished 
6-17-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARrrMENT 
Food  and  Drag 


Food  addRives: 
Ad^jvants,  production  akls, 
arwl  sanitizers— 
Chrome  antimony  titankim 
buff  rutile;  pubished  8- 
16-99 
Food  additves: 
Adiuvants,  producinn  akls. 
and  sanitizers— 
Nk:kel  antinrmny  titsikim 
yeiow  rutile:  put)ished 
8-16-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
A0i«NSTRAT10N 
Federal  Acquisition  Ftogulatnn 
(FAR): 

BraiKJ  name  item 
descriptkxtt  use; 
pubished  6-17-99 
Brooks  Act  applKatkm; 

pubished  6-17-99 
Competition  under  multiple 
award  task  and  delivery 
order  contracts:  pubished 
6-17-99 
SOCIAL  SECURITY 
ADMINISTRATION 
Supplemental  security  irioome: 
Personal  Responsisiity  and 
Work  Opportunity 
Reconciliation  Act  of 
1996;  implementattorv— 
Benefits  appication 
effective  date;  pubished 
6-15-99 
TRANSPORTATION 
DEPARTMENT 
reoeiM  avhrmni 


Pratt  &  Whitney;  published 
7-16-99 

COMMENTS  miE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (sweet)  grown  in — 
Washington;  comments  due 
by  8-2S-99;  pubished  6- 
24-99 
Potsrtoes  (Irish)  grown  in — 
California  and  Oregon; 
comments  due  by  8-24- 
99;  pubished  6-25-99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HeaNh 

Exportation  and  importation  of 

animals  and  animal 

products: 

Recognition  of  anknal 
dteaase  status  of  regnrts 
in  European  Unkm; 
comrrtents  due  by  8-24- 
99;  pubished  6-25-99 
Foreign  quarantine  notices: 

Mexwan  Haas  avocados; 
comments  due  by  8-24- 
99;  pubishQd  6-25-99 

COMMERCE  DEPARTMENT 


Radw  stations;  table  of 
assignments: 


Ainvorthiness  directives: 


wuiiuepnenc  AominiiUBiMNi 

Fishery  conservatkm  and 
management- 
Caribbean,  Gulf,  and  Soutti 
Attantic  fisheries — 
Essential  fish  habitats; 
confwnents  due  by  8-23- 
99;  pubished  7-9-99 

West  Coast  States  and 
Western  Pacific 
fisheries- 
Pacific  Coast  groundfish; 
comments  due  by  8-25- 
99;  pubished  7-26-99 
Western  F>acific  Coral 
Reef  Ecosystem  and 
botlomfish  and 
seamount  groundfish; 
comments  due  tiy  8-26- 
99;  published  8-16-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets: 
Contract  market  designation 
applkations— 
Commissnn  review  and 
approval;  procedures; 
comments  due  t>y  8-26- 
99;  pubished  7-27-99 

DEFENSE  DEPARTMENT 

AcquisitMJn  regulatiora: 
Cargo  preference- 
subcor)trEK:ts  for 


commercial  items; 
comments  due  by  8-23- 
99;  put)lished  6-22-99 
Overseas  use  of  purchase 
card;  comments  due  by  8- 
25-99;  published  7-29-99 

EDUCATION  DEPARTMENT 

Postsecorxlary  education: 
Secretary's  recogrwtion  of 
accrediting  agerKies; 
comments  due  by  8-24- 
99;  published  6-25-99 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Conwnission 

Outer  Continental  Shelf  Lands 
Act;  implementation: 
Natural  gas  transportation 
tfwough  pipeline  facilities 
on  Outer  Contirtental 
Shelf;  comments  due  by 
8-27-99;  published  7-13- 
99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  imptementatkin 
plans:  approval  and 
promulgatk)n:  vafkws 
States: 

Caifomia;  comments  due  by 
8-23-99;  pubished  7-23- 
99 
ImSani  comments  due  by  8- 
25-99:  pubished  7-26-99 
Indiana;  comments  due  by 
8-25-99;  published  7-26- 
99 
Montarta;  comments  due  by 
8-27-99;  published  7-28- 
99 
Clean  Air  Act: 
Interstate  ozone  tifansport 
reductiorv— 

Nitrogen  oxkles  trading 
program:  Section  126 
petitions:  findkigs  of 
significant  contribution 
and  rulemaking; 
comments  due  by  8-25- 
99;  published  8-16-99 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects- 
University  of 
Massachusetts  et  al.; 
university  laboratories; 
comments  due  by  8-26- 
99;  pubished  7-27-99 
Superfund  program: 

National  oil  arxl  hazardous 
subetarKes  contingerwy 
plarv— 

National  priorities  Nst 
update:  comments  due 
by  8-25-99;  pubished 
7-26-99 
Water  programs: 
Cleen  Water 


State  and  Tribal  water 
quality  standards; 
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review  and  approval; 
comments  due  by  8-23- 
99;  published  7-9-99 
F|0ERAL 
COMMUNICATIONS 
COMMISSION 
R  ipio  sen/ices,  special: 
Maritime  sen/ices — 
Privately  owned 
accounting  auttiorities; 
accounts  settlement; 
streamlining;  biennial 
regulatory  review; 
comments  due  by  8-23- 
99;  published  7-28-99 
Rliik)  stations;  table  of 
i  ssignments: 

/irizona;  comments  due  by 
8-23-99;  published  7-14- 
99 
^rionsas;  comments  due  by 
8-23-99;  published  7-14- 
99 
l<entucky  and  Virginia; 
comments  due  by  8-23- 
99;  published  7-14-99 
Mew  York;  comments  due 
by  8-23-99;  published  7- 
14-99 
hlorth  Carolina;  comments 

due  by  8-23-99;  published 
n  7-14-99 

itexas;  comments  due  by  8- 
;  23-99;  published  7-14-99 
T(  levision  stations;  table  ot 
ssignments: 

iew  York;  comments  due 
by  8-23-99;  published  7- 
(14-99 
F^t>ERAL  MARITIME 
COMMISSION 
Shipping  Act  of  1984; 
mplementation: 
jcean  common  carriers; 
definition  clarification; 
comments  due  by  8-24- 
99;  published  6-25-99 
HOUSING  AND  URBAN 
DfVELOPMENT 
PfpARTMENT 
Pijblic  and  Indian  housing: 
^dmission  and  occupancy — 
Pet  ownership  In  public 
housing;  comments  due 
by  8-23-99;  putHished 
6-23-99 
^blic  housing  agency 
organization;  required 
I  resident  membership  on 
'  board  of  directors  or 
similar  goveming  body; 
f  comments  due  by  8-23- 
99;  published  6-23-99 
^ublic  Housing  Assessment 
System;  comments  due 
by  8-23-99;  published  6- 
1 22-99 

INt^RIOR  DEPARTMENT 
HSh  and  Wildlife  Service 
En|(^ngered  and  threatened 
ivbeaes: 


Tidewater  goby;  northern 

populations;  comments 

due  by  8-23-99;  published 

6-24-99 
Migratory  bird  hunting: 
Federal  Indian  reservations, 

off-resen/ation  trust  lands 

and  ceded  lands; 

comments  due  by  8-23- 

99;  published  8-13-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Kansas;  comments  due  by 

8-25-99;  published  7-26- 

99 
Mississippi;  comments  due 

by  8-25-99;  published  7- 

26-99 
Ohio;  comments  due  by  8- 

23-99;  published  8-6-99 
Oklahoma;  comments  due 

by  8-25-99;  published  8- 

10-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Credit  union  service 
organizations — 
Real  estate  brokerage 
services;  grandfather 
exemption;  comments 
due  by  8-23-99; 
published  6-22-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement: 
Civil  Service  Retirement 
System  (CSRS)  and 
Federal  Employees 
Retirement  System 
(FERS)— 
State  income  tax 
withholding  and 
voluntary  allotment 
program;  expansion; 
comments  due  by  8-23- 
99;  published  6-23-99 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Lx>an  loss  resen/e  fund; 
comments  due  by  8-25- 
99;  published  7-26-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operatk)ns: 
Iowa  and  Illinois;  comments 
due  by  8-23-99;  published 
7-22-99 
Ports  and  watenvays  safety: 
Lower  New  York  Bay  and 
Raritan  Bay,  r^Y;  safety 


zone;  comments  due  by 
8-23-99;  published  7-7-99 
Vessels  and  marine 
facilities;  Year  2000  (Y2K) 
reporting  requirements: 
comments  due  by  8-23- 
99;  published  6-23-99 

TRANSPORTATION 
DEPARTMENT 

Economic  regulations: 
Domestic  t)aggage  liability; 
comments  due  by  8-27- 
99;  published  6-28-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  comments  due  by  8- 

23-99;  published  7-23-99 
Avions  Mundry  et  Cie; 

comments  due  by  8-27- 

99;  published  7-19-99 
Bell;  comments  due  by  8- 

23-99;  published  6-24-99 
Boeing;  comments  due  by 

8-23-99;  published  6-23- 

99 
Dassault;  comments  due  by 

8-23-99;  published  7-22- 

99 
McDonnell  Douglas; 

comnients'cftje  by  8-23- 

99;  published  7-23-99 
MD  Helicopters  Inc.; 

comments  due  by  8-23- 

99;  published  6-23-99 
Rolls-Royce  pte;  comments 

due  by  8-23-99;  published 

6-23-99 
Saab;  comments  due  by  8- 

23-99;  published  7-22-99 
Sikorsky;  comments  due  t>y 

8-23-99;  published  6-24- 

99 
Class  D  airspace;  comments 
due  by  8-23-99;  published 
7-7-99 
Class  E  airspace;  comments 
due  by  8-24-99;  published 
7-19-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
Loading,  unloading,  and 
storage;  regulatory 
applicability;  comments 
due  by  8-25-99; 
published  7-28-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Simplified  production,  and 
resale  methods  with 


historic  absorption  ratk) 
election;  special  rules; 
comments  due  by  8-23- 
99;  published  5-24-99 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
sessKMi  ot  Congress  which 
have  tiecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servk»)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  taws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2S6S/P.L  106-46 

To  clarity  the  quorum 
requirement  for  the  Board  of 
Directors  of  the  Export-Import 
Bank  of  the  United  States. 
(Aug.  11,  1999;  113  Stat.  227) 

Last  List  August  12,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listservewww.gsa.gov  with 
the  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  fMame. 

Note:  This  servk:e  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  throu^  this 
service.  PENS  cannot  resporxj 
to  specific  inquines  sent  to 
this  address. 


VI 


Federal  Register /Vol.  64,  No.  157 /Monday,  August  16,  1999 /Reader  Aids 


CFR  CHECKUST 


TMto 


Stock  NiMnbcf 


This  cheddst,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeidy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 

week  and  whwh  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  cf)ecklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  In  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkxis 

Affected),  whKh  is  revised  monthly. 

The  CFR  is  available  free  orvline  through  the  Govemment  Printing 

Office's  GPO  Access  Service  at  http://www.acc8ss.gpo.gov/nara/cfr/ 

index.htmi.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-64ge  (toll  free)  or  202-512-1530. 

The  annual  rate  for  sutiscription  to  aH  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account.  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

TWe  StockNumtar 


1. 2  (2  Resented) (869-03«OQ001-l) 5.00 

3  (1997  Conplalion 


5Jan.  1.  1999 


and  Parts  100  and 
101) 


4 (869-034-00003-7) 

5  Part*: 

1-699  (86W)3W)0004-1) 

700-1199 (869-038-00005-9) 

12Q0-€nd,6(6 
Resewed) (869^)38-00006-7) 


(869-038-00002^ 20.00      <Jan.  1 

7.00     sjan.  1 


iJJOQ 
27.00 


71 

1-26 (869-038-00007-5) 25.00 

27-52  (869-038-00008-3) 32.00 

53-209 (869-038O0009-1) 20.00 


210-299 (869-038-00010-5) 

300-399 (869^)384)0011-3) 

400-699 (8694)38-00012-1) 

700-899 (869-O38-00O13-O) 

90(W99 (869-038-00014-8) 

1000-1199 „ (86W)38-00015-6) 


47A) 
25.00 
37.00 
32.00 
41.00 
46.00 


1200-1S99 


(869-038-00016^ 34J)0 


1600-1899 (86^0384)0017-2) 

1900-1939 (869-038-00018-1) 

1940-1949 (869-038-00019-9) 

1950-1999 (869-038-00020-2) 

TOa^-end  .„ (869-038-00021-1) 

8 (869-0384)0022-9) 

9  Part*: 

1-199 (86*4)38-00023-7) 

200-€nd (8694)384)0024-5) 


55.00 
19.00 
34.00 
41.00 
27.00 


Jon.  1 
Jan.  1 


44.00       Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.1 
Jan.  I 
Jan.  I 
Jan.  I 
Jan.  1 
Jan.  1 


36.00       Jan.  1 


42.00  Jan.  1 

37.00  Jan.  1 

10  Pan*: 

1-50 (86*4)384)0025-3) 42.00  Jan.  1 

51-199 (8694)384)0026-1) MJOO  Jan.  1 

200-499 (8694)384)0027-0) 33X0  Jan.  1 

SOO-End (8694)384)0028-8) 43.00  Jan.  1 

11  - (8694)384)002-6)  20.00  Jan.  1 

12  Part*: 

1-199  ...-. (8694)384)00304)) 17.00  Jan.  1 

200-219 (8694)384)0031-8) 20.00  Jan.  1 

220-299 (8694)384)0032-6) 40.00  Jan.  1 

300^499 „.  (8694>384]003>^ 25D0  Jan.  1 

50D-S99 (8694)384)0034-2} 24.00  Jan.  1 

600-€nd „....  (8694)384)0035-1) 45.00  Jan.  1 

13 (86*4)384)0036-9) 25.00  Jan.  1 


1999 
1999 

1999 
1999 


1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 

1999 

1999 
1999 

1999 
1999 
1999 
1999 

1999 

1999 
1999 
1999 
1999 
1999 
1999 

1999 


14  Parts: 

1-59  (8694)38-00037-7) 

60-139 (8694)384)0038-5) 

140-199 (8694)384)0039-3) 

200-1199 „..  (8694)38-00040-7) 

1200-€nd (86*4)384)0041-5) 

15  Part*: 

0-299  (8694)384)0042-3) 

300-799 (8694)38-00043-1) 

800-End  (8694)384)00444)) 

16  Parts: 

0-999 (8694)384)0045-8) 

100(Hnd (8694)384)0046-6) 

17  Parts: 

1-199  (8694)38-00048-2) 

200-239 (86*4)384)0049-1) 

240-End  (86*4)38-0005(M) 

18  Parts: 

1-399  (8694)384)0051-2) 

400-End  (86*4)384)0052-1) 

19  Part*: 

1-140  (8694)38-00053-9) 

141-199 (8694)384)0054-7) 

200-End  (8694)384)0055-5) 

20  Part*: 

1-399 (86*4)384)0056-3) 

400-499 (8694)384)0057-1) 

SOO-End  (869-0384)00584)) 

21  Part*: 

1-99  (86*4)384)0059-8) 

100-169 (869-0384)0060-1) 

170-199 (8694)384)0061-0) 

200-299 (8694)384)0062-8) 

300-499 „  (8694)384)0063-6) 

•500-599  (8694)38-00064^) 

600-799 (8694)38-00065-2) 

800-1299 (86*4)384)0066-8) 

1300-End (86*4)384)0067-9) 

22  Part*: 

1-299  (8694)384)0068-7) 

300-€nd  (869-0384)006*-5) 


50.00 
42.00 
17.00 
28.00 
24.00 

25.00 
36.00 
24.00 

32.00 
37.00 

29.00 
34.00 
44.00 

48.00 
14.00 

37.00 
36.00 
18.00 

30.00 
51.00 
44.00 

24.00 
28.00 
29  A) 
11.00 
50.00 
28.00 
9.00 
35.00 
14X10 

44.00 
3Z00 

23 (8694)384)0070-9) 27.00 

24Parts: 

0-199  _  (8694)384)0071-7) 3400 

200-499 (8694)344)00724)) 28.00 

SQO-699 -.„  (8694)38^073-3) 18.00 

700-1699 (86*4)384)0074-1) 40.00 

1700-End „ (8694)38-000754)) 18J0 

25 (86*4)384)0076-8) 47.00 

26  Part*: 

§§  1.0-1-1.60  (86*4)384)0077-6) 27.00 

§§  1.61-1.169 (8694)384)0078^ 50.00 

§§1.170-1.300 (86*4)38-0007*-2) 34.00 

§§  1.301-1.400 (86*4)38-00080-6) 25.00 

§§  1.401-1.440  ...:. (8694)384)0081-4) 43.00 

§§1.441-1.500 (8694)384)0082-2)  30.00 

§§1.501-1.640 (86*4)38410083-1) 27.00 

§§1.641-1.850 (86*4)38-00084^ 35.00 

§§1.851-1.907 (86*4)384)0085-7) 40.00 

§§  1.908-1.1000 (8694)384)0086-5) 38A) 

§§1.1001-1.1400 (8694)384)0087-3) 40.00 

55.00 
39.00 
28.00 
17.00 
2]J0D 
37.00 
11.00 
11.00 


§§1.1401-£nd  (869^)38-00088-1) 

2-29 _ (8694)384)006*4» 

30-39 (8694)384)0090-3) 

40-49  (8694)384)0091-1) 

50-299 .....(86*4)384)00924)) 

30O-499 „ (8694)384)009>8) 

500-599 (8694)384)0094-6) 

600-End (86*4)384)0095-4) 

27  Part*: 

1-199  


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.1 

Jan.1 
Jan.1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  I 
Apr.  1 

Apr.  1 

Apr.  1 

^Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.1 
Apr.  1 
Apr.1 
^Apr.  1 
Apr.1 
Apr.  1 
Apr.1 
Apr.1 
Apr.  I 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 
Apr.1 


1999 
1999 
1999 
1999 
1999 

1999 
1999 
1999 

1999 
1999 

1999 
1999 
1999 

1999 
1999 

1999 
1999 
1999 

1999 
1999 
1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
199* 

1999 
1999 

1999 

1999 
1998 
1999 
1999 
1999 

1999 


1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


.  (8694)384)0096-2> 53J)0   Apr.  1,  1999 


•iOfI 

OM* 

1. 

1999 

1. 

1999 

1. 

1999 

1. 

1999 

1. 

1999 

1 

1999 

1. 

1999 

1. 

1999 

1. 

1999 

1. 

1999 

f. 

1999 

f. 

1999 

r. 

1999 

f. 

1999 

f. 

1999 

r. 

1999 

f. 

1999 

f. 

1999 

f. 

1999 

f. 

1999 

f. 

1999 

1. 

1999 

1. 

1999 

f. 

1999 

c. 

1999 

r. 

1999 

f. 

1999 

f. 

1999 

r. 

1999 

f. 

199^ 

f. 

1999 

». 

1999 

r. 

1999 

r. 

1999 

r. 

1998 

r. 

1999 

r. 

1999 

r. 

1999 

r. 

1999 

f. 

1999 

r. 

1999 

r. 

1999 

f. 

1999 

r 

1999 

f. 

1999 

r. 

1999 

f. 

1999 

r. 

1999 

r. 

1999 

r. 

1999 

r. 

1999 

r. 

1999 

r. 

1999 

r. 

1999 

f. 

1999 

r. 

1999 

r. 

1999 

r. 

(999 

Tlh 
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Vll 


stock  Numbw 


i-i- 
1 

19 


Price 
17.00 

36.00 
30.00 


20)Mnd  (869-034-00097-5) 

2d  Parts: 

0-4!  (869-034-00098-3) 

43-  »nd (869-034-00099-1) 

2t 

0-  ^  *»«^^ (869-0J4-O0100-9) 26J0O 

10 1  ^99  .........;;.. (869-034-00101-7) 12.00 

•S I  >-899  (86W)34^)0102-1) 40.00 

90 )  -1899 (869-03*^)0103-3) 20.00 

19qH910(§§1900to 

I  MO.9995 (86W)34-00104-1) 44.00 

19 1)  (§§1710.1000  to 

i  xO  (869-034O0105-0) 27.00 

191  1-1925  (869-034-00106-8) 17.00 

19 » > (869-034-00107-*) 30.00 

19  >  '-End (869-034-00108^) 41X10 


3€ 

1-  P9  (869-034^)0109-2) 33.00 

20  ){<fi9 (869-034-001 10-6) 29JX) 

70 )  -End  (869-034-001 1 1-4) 33.00 


(869-034-00112-2) 20.00 

(869-03*^113-1) 46.00 


,  Vol.  I „ 15.00 

I  Vol.  II 19.00 

J.  Vol.  Ill .-. 18.00 

W  (869-034-001 14-9) 47.00 

*399 (869-034-001 15-7) 51X10 

.  (869-03*^)01 16-5) 33.00 

(869-034-00117-3) 22.00 

70(H799 (869-034-001 18-1) 26.00 

80(>+End  (869-034-00119-0) 27.00 

33 

(869-034-00120-3) 29.W 

(869-034-00121-1) 38.00 

20(Hnd (869-034-001 22-0) 30.00 


33lfartsi 

1 25^99  " 
20IHnd 


(869-034-00123-8) 27.00 

'399 ...„ (869-034-00124-6) 25.00 

nd  (869-034-00125-4) 44.00 


351  i (869-034-00126-2) 


14.00 


,  (869-034-00127-1) 20.00 

.  (86W)3*-00128-9) 21.00 

.  (869-034-00129-7) 35.00 

(869-03*-00130-l) 27.00 


37 

38  Parts: 

0-1;^ (869-034-00131-9) 34.00 

(869-034-00132-7) 39.00 


RavMon  Date 
*Apr.  1,  1998 

July  1,  1998 
July  1,1998 

July  1,  1998 

July  1,  1998 

•July  1,1999 

July  1,  1998 

July  I,  1998 

July  1,  1998 
July  1,  199ff 
July  1,  1998 
July  1,1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 

2 July  I,  1984 

2Juty  1,  1984 

2July  1,  1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

^  July  1,  1998 

July  I,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  I,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 


(869^)34-00133-5) 23.00        July  1,  1998 


401 

1-«| (869-03*^)0134-3) 31.00 

>1   (869-034-00135-1) 24.00 

52  ($2.01-52.1018) (869-034-00136-0) 28.00 

52  ($2.101«nd)  (869-034-00137-8) 33.00 

(869^)34-00138-6) 17.00 

.  (869-034-00139^) 53.00 

.  (869-034^)0140-«) 18.00 

(869-034-00141-6) 57.00 

(869-034-00142-4) 11.00 

(869-034-00143-2) 36.00 

(869-034-00144-1) 31.00 

,  (869-034-00144-9) 53.00 

47.00 
37.00 


87-)  \S (869-034-00146-7) 

136I-U9 (86W)34-00l47-5) 

150^189 (869-03*O014*-3) 

190h259 ^ (869-03*-00149^1) 

260^265 (86W)34-0015(W) 


34.00 
23.00 
29.00 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  I,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  I,  1998 
July  1,  1998 
July  I,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July],  1998 


TMa 


Stock  Nufflbar 


266-299 ., (869-034-00151-3)  .. 

300-399 (869-034-00152-1)  .. 

400-424 (869-03*-00153-0)  .. 

425-699 (869-034-O0154-8)  .. 

700-789 ...;...  (869-034-00155-6)  .. 

790-End  ....(869-034-00156-4)  .. 

41Cha|itars: 

1,  1-1  to  1-10 13.00 

1, 1-1 1  to  Appendix.  2  (2  Reserved)  .• I3O0 

>« 1400 

7 6O0 

8 „.™ 4.50 

9 ..: 13.00 

10-17 _. 9.50 

18,  Vol.  I,  Ptirts  1-5  ..„.  13.00 

18,  Vol.  II,  Ports  6-19 „ 13.00 

18,  Vol.  Ill,  Ports  20-52  13.00 

19-100 13.00 

1-100 (869-034-00157-2) 13.00 

101  (869-034-00158-1) 37.00 

102-200 (869-034-00158-9) 15.00 

2C1-End  (869-034-00160-2) 13.00 

42  Parts: 

1-399  (869-034-00161-1)  .. 

400-429 (869-034-00162-9)  .. 

430-€nd .-. (869-034-00163-7)  .. 


43ParU: 

1-999  „ (869-034-00164-5) 

1000-end  (6^9-034-00165-3) 

44  (869-034-00166-1) 

45  Parte: 

1-199  (869-034-00167-0) 

200-499 „....(86W)34-00168-8) 

500-1199 (869-034-00169^6) 

1200-£nd (869-034-00170-0) 

46  Parte: 

1-40  (869-034-00171-8) 

41-69  (869-034-00 172-6) 

70-89  (869-03*00173-4) 

90-139 (869-034-00174-2) 

140-155 (869-034-00175-1)  , 

156-165 (869-034-00176-9) 

166-199 (869-034-00177-7)  . 

200-499 .............(869-034-00178-5)  . 

500-€nd  ...(869-034-00179-3)  . 

47  Parts: 

0-19  (869-034-00180-7)  . 

20-39  (869-03*^)0181-5)  . 

40-69 (869-034-00182-3)  . 

70-79  (869-034-O0183-1)  . 

80-€nd  (869-03*00184-0) . 


30.00 
18.00 
29.00 
39.00 

26.00 
21.x 
8.W 
26.00 
14.00 
19.00 
25.00 
22.00 
16.00 

36.00 
27.00 
24.00 
37.00 
40.00 

48  Chapters: 

1  (Ports  1-51)  (869-034-00185-8) 51.00 

1  (Ports  52-99) (869-03*-00 186-6) 29.00 

2  (Ports  201-299) (869-034-00187-4) 34.00 

3-6 (869-034-00188-2) 29.00 

7-14  (869-034-00189-1) 32.00 

15-28  (869-034-00190-4) 33.00 

29-End  (869-034-00191-2) 24.00 

49  Parts: 

1-99  .» (869-034-00192-1)  .. 

100-185 (869-034-00193-9)  .. 

186-199 ...(869-034-00194-7)  .. 

200-399 ;„........  (869-03*00195^)  .. 

400-999 (869-03*-00196-3)  .. 

1000-1199  (869-034-00197-1)  .. 

1200-€nd (869-034-00198-0)  .. 


SO  Parts: 

1-199  (869-034-00199-8) 

200-599 (869-034-00200-5) 

600-eKJ  >  (869-034-00201-3) 


3IX» 
50O0 
11.00 
46.00 
54.00 
17.00 
13.00 

42.n 
22.00 
33.00 


Price  RMWonOals 

33.x  July  1,  1998 

26.x  July  1.  1998 

33.x  July  1,  1998 

42.x  July  1,  1998 

41.x  July  1,  1998 

22X10  July  1.  1996 


3July  I.  1984 

3July  1.  1984 

^July  1,  1984 

^July  1,  1984 

3Juty  1.  1984 

^July  I,  1984 

^July  1,  1984 

^July  1,  1984 

3July  1,  1984 

^Juty  1,  1984 

^July  1,  1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1996 


34O0  Oct.  1,  1998 

41.x  Oct.  1.  1998 

51.x  Oct.  1,  1998 

30.x  Oct.  1,  1998 

48.x  Oct.  1,  1998 

48O0  Oct.  1,  1998 


Oct.  1,  1998 
Oct.  1.  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1.  1998 
Oct.  1,  1998 
Oct.  1.  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  I,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
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CR  Index  and  Rndkigs 
Aids (8«W)3WJ0O47-4) 48.00       Jan.  1.  1999 

CompMe  1996  CR  set 951 JX)  1998 

Mfcraiche  CFR  EdWon:  ___ 

SukMCfiplion  (moled  01  issued) 247i)0  1998 

mdMduol  copies IJJO  1998 

CotnpMe  set  (one-time  moing) 2AJJ0O  1997 

Complete  set  (one-time  moing) IbAJOD  1996 

*  tocouw  IMt  3  i*  an  owwol  convlcMon,  «*  voiunw  and  oi  pwviout  votonw 
tfKxid  be  ntafewd  n  a  pwnwwnl  ralsranc*  souc*. 

>1ht  My  1.  IMS  ««ion  of  32  OV  Pdrts  1-189  contains  a  note  only,  lor 
tals  1-39  kidwiw.  to  llw  lii  t«rf  of  ttw  Manw  Acquialion  BcgutaHons 
m  tals  1-39,  conwR  1l»  llvM  CR  volumes  issued  oi  of  July  1,  t9M,  containing 

*1h»  July  1,  1966  edicn  of  41  CR  C3taplefs  1-100  contains  o  note  only 
for  Chapten  1  to  49  induiive.  to  ttw  M  text  of  procuramenl  regutaHans 
in  Onpten  1  to  49,  consuK  the  eleven  CR  vohanes  issued  as  of  July  I, 
19M  contoiwiQ  those  ctupteis. 

«No  amenawents  to  ttiis  votunw  were  piomulgaled  during  the  period  My 
1,  1997  tb  June  30,  1991  Ihe  volume  inued  July  1.  1997,  should  be  retained. 

*tto  omeniftnenis  to  INs  volume  vwre  promulgated  during  (he  period  January 
1,  me  Mough  December  31.  199ft.  The  CR  voiune  issued  as  of  Januoiy 
1,1997  should  be  retained. 

*No  amendments  to  this  volume  were  promulgaled  during  the  period  April 
1,  1997,  tvough  AprI  1.  1996.  The  CR  volume  issued  as  of  April  1.  1997, 
smuo  oe  reraneo. 

'tto  amendments  to  this  volume  were  piomulgaled  during  (tie  period  April 
1,  1996,  through  April  1,  1999.  The  CR  volume  issued  os  of  April  1,  1998, 
should  be  retained. 

*tto  amendments  to  this  volume  were  promulgaled  during  Ihe  period  Jiiy 
1,  1996,  Ihreugh  July  1,  1999.  The  CR  volume  issued  as  of  July  I,  1998,  should 
beieloined. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTT  SUBSCRIPTION  SERVICE 

] !  now  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keq)  our  subscription 
[dees  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
1  :am  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
t  Tft  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  sq}prouinately  90  days 
before  the  shown  date 


APR  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97R1 


:  AFRDO    SMITH212J 

:  JOHN    SMITH 

•  212    MAIN   STREET 

I  FORESTVILLE   MD    20704 


DEC97R1 


J)  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
S  iiperintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
^/ ill  be  reinstated. 

1^  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
■  20402-9373. 

inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
ur  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Siop:  SSOM,  Washington,  DC  20402-9373. 

1^  I  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


O  ifu  Processing  Code: 


Superintendent  of  Documents  Subscription  Order  Form 


5468 

L .  J  Yli<iS,  enter  my  subscription(s)  as  follows 


Charge  your  ordBT.  SHB^S^ 

lt'8  Easyl  ^WP^  ^mm 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607,each  per  year. 

subscr^tions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


"^e  total  cost  of  my  order  is  $_ 


S I  wt  address 


Clyr,  State.  ZIP  code 


mational  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


ly  or  personal  naoie 


(nease  type  or  print) 


itional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


D  i  flirae  pbone  including  area  code 


[H  VISA      n  MasterCard  Account 


-D 


(Credit  card  expiratioa  date) 


Thank  you  for 
four  order! 


Ppchase  order  number  (optional) 

M4y  we  make  your  mmc/MidRS  avalaUe  to  othcr 


VES    NO 


Authorizing  signature  i  \n 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


lOGth  Congress,  Ist  Session,  1999 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  1st  Session,  1999. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printina  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I   I  £0,  rater  my  subscnption(s)  as  follows: 


*6216 


Chmge  your  onhr. 
ItBEagyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  1st  Session,  1999  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $  

International  customers  please  add  25%. 


Price  indndes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  naine 


(Please  type  or  print) 


Addhioaal  address/attention  hne 


Street  address 


City,  StJde.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES  NO 


Please  Ciioose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


LJ  GFO  Deposit  Account 

LJ  visa      LJ  MasterCard  Account 

Ml 


l-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  ii/98 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington.  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Reaster  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  Uie  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
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Tl  1)5  section  of  the  FEDERAL  REGISTER 
a  litains  regulatory  documents  having  general 
a0|^icability  and  legal  effect,  most  of  which 
ai  el  keyed  to  and  codified  in  the  Code  of 
F^eral  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 
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I  Code  of  Federal  Regulations  is  sold  by 
thb  Superintendent  of  Documents.  Prices  of 
books  are  listed  in  the  first  FEDERAL 
RGGISTER  issue  of  each  week. 


tPARTMENT  OF  AGRICULTURE 

i 
Agricultural  Marketing  Service 

7|(^FR  Part  1230 

.I.S-99-03] 

Promotion,  Research,  and 
jmer  Information  Order— 
ise  in  Importer  Assessments 

AttNCY:  Agricultural  Marketing  Service, 

3DA. 
ACflON:  Final  rule. 

iY:  Pmsuant  to  the  Pork 
motion,  Research,  and  Consumer 
rmation  Act  (Act)  of  1985  and  the 
Pi>^k  Promotion,  Research,  and 
Cphsumer  hiformation  Order  (Order) 
isWed  thereunder,  this  final  rule 
d^^ases  by  sixteen-hundredths  of  a 
c^lit  per  pound  the  amount  of  the 
iSessment  per  poimd  due  on  imported 
i|'k  and  pork  products  to  reflect  a 

e  in  the  1998  five-market  average 
;e  for  domestic  barrows  and  gilts, 
s  action  brings  the  equivalent  market 
e  of  the  live  animals  from  which 
sxiph  imported  pork  and  pork  products 
derived  in  line  with  the  market 
es  of  domestic  porcine  animals, 
se  changes  will  facilitate  the 
litinued  collection  of  assessments  on 
orted  porcine  animals,  pork,  and 
po^k  products. 

"^^ECnVE  date:  September  16. 1999. 
i)  FURTHER  INFORMATION  CONTACT: 
ph  L.  Tapp,  Chief,  Marketing 
Pi^grams  Branch,  202/720-1115. 

NTARY  INFORMATION: 

■tive  Orders  12866  and  12988  and 
R^^atory  Flexibility  Act  and  the 
rork  Reduction  Act 

8  rule  has  been  determined  to  be 
n6t  significant  for  purposes  of  Executive 
O^der  12866  and  therefore  has  not  been 
rejviewed  by  the  Office  uf  Management 
m$  Budget. 


This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  This  is  not  intended  to 
have  a  retroactive  effect.  The  Act  states 
that  the  statute  is  intended  to  occupy 
the  field  of  promotion  and  consumer 
education  involving  pork  and  pork 
products  and  of  obtaining  funds  thereof 
bom  pork  producers  and  that  the 
.  regulation  of  such  activity  (other  than  a 
regulation  or  requirement  relating  to  a 
matter  of  public  health  or  the  provision 
of  State  or  local  funds  for  such  activity) 
that  is  in  addition  to  or  different  from 
the  Act  may  not  be  imposed  by  a  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1625  of  the  Act,  a  person  subject  to  an 
order  may  file  a  petition  with  the 
Secretary  stating  that  such  order,  a 
provision  of  such  order  or  an  obligation 
imposed  in  connection  with  such  order 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  order  or 
an  exemption  from  the  order.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  the 
district  in  which  such  person  resides  or 
does  business  has  jurisdiction  to  review 
the  Secretary's  determination,  if  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  such  person  receives 
notice  of  such  determination. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Act  {RFA)(5 
United  States  Code  (U.S.C.)  601  et  seq.). 
The  effect  of  the  Order  upon  small 
entities  initially  was  discussed  in  the 
September  5, 1986,  issue  of  the  Federal 
Register  (51  FR  31898).  It  was 
determined  at  that  time  that  the  Order 
would  not  have  a  significant  effect  upon 
a  substantial  niunber  of  small  entities. 
Many  of  the  estimated  1,000  importers 
may  be  classified  as  small  entities  under 
the  Small  Business  Administration 
definition  (13  CFR  121.601). 

This  final  rule  decreases  the  amoimt 
of  assessments  on  imported  pork  and 
pork  products  subject  to  assessment  by 
sixteen-himdredths  of  a  cent  per  poimd, 
or  as  expressed  in  cents  per  kilogram, 
thirty-five-hundredths  of  a  cent  per 
kilogram.  This  decrease  is  consistent 
with  the  decrease  in  the  annual  price  of 
domestic  barrows  and  gilts  for  calendar 
year  1998.  The  average  annual  market 
price  decreased  fit)m  $51.30  per 
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hundredweight  in  1997  to  $31.82  per 
hundredweight  in  1998.  a  decrease  of 
about  38  percent.  Adjusting  the  • 
assessments  on  imported  pork  and  pork 
products  would  result  in  an  estimated 
decrease  in  assessments  of  $888,000 
over  a  12-month  period.  Assessments 
collected  ior  1998  were  $3,834,656. 
Accordingly,  the  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  on . 
a  substantial  number  of  small  entities. 

The  Act  (7  U.S.C.  4801-4819) 
approved  Eiecember  23,  1965, 
authorized  the  establishment  of  a 
national  pork  promotion,  research,  and 
consumer  information' program.  The 
program  was  funded  by  an  initial 
assessment  rate  of  0.25  percent  of  the 
market  value  of  all  porcine  animals 
marketed  in  the  United  States  and  an 
equivalent  amoimt  of  assessment  on 
imported  porcine  animals,  pork,  and 
pork  products.  However,  that  rate  was 
increased  to  0.35  percent  in  1991  (56  FR 
51635)  and  to  0.45  percent  effective 
September  3, 1995  (60  FR  29962).  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consiuner 
information  program  was  published  in 
the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31898;  as 
corrected,  at  51  FR  36383  and  amended 
at  53  FR  1909,  53  FR  30243,  56  FR  4, 
56  FR  51635,  60  FR  29962,  60  FR  33681, 
and  60  FR  58501)  and  assessments 
began  on  November  1,  1986. 

The  Order  requires  importers  of 
porcine  animals  to  pay  the  U.S.  Customs 
Service  (USCS),  upon  importation,  the 
assessment  of  0.45  percent  of  the 
animal's  declared  value  and  importers 
of  pork  and  pork  products  to  pay  USCS, 
upon  importation,  the  assessment  of 
0.45  percent  of  the  market  value  of  the 
live  porcine  animals  firom  which  such 
pork  and  pork  products  were  produced. 
This  final  rule  decreases  the 
assessments  on  all  of  the  imported  pork 
and  pork  products  subject  to  assessment 
as  published  in  the  Federal  Register  as 
a  &ial  rule  August  28, 1998,  and 
effective  September  28, 1998;  (63  FR 
45935).  This  decrease  is  consistent  with 
the  decrease  in  the  annual  average  price 
of  domestic  barrows  and  gilts  for 
calendar  year  1998  as  reported  by 
USDA,  AMS,  Livestock  and  Grain 
Market  News  (LGMN)  Branch.  This 
decrease  in  assessments  will  make  the 
equivalent  market  value  of  the  live 
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porcine  animal  from  which  the 
imported  pork  and  pork  products  were 
derived  reflect  the  recent  decrease  in  the 
market  value  of  domestic  porcine 
animals,  thereby  promoting 
comparability  between  importer  and 
domestic  assessments.  This  final  rule 
will  not  change  the  current  assessment 
rate  of  0.45  percent  of  the  market  value. 

The  methodology  for  determining  the 
per  pound  amounts  for  imported  pork 
and  pork  products  was  described  in  the 
Supplementary  Information 
accompanying  the  Order  and  published 
in  the  September  5, 1986.  Federal 
Register  at  51  FR  31901.  The  weight  of 
imported  pork  and  pork  products  is 
converted  to  a  carcass  weight  equivalent 
by  utilizing  conversion  factors  which 
are  published  in  the  Department's 
Statistical  Bulletin  No.  697  "Conversion 
Factors  and  Weights  and  Measures." 
These  conversion  factors  take  into 
account  the  removal  of  bone,  weight  lost 
in  cooking  or  other  processing,  and  the 
nonpork  components  of  pork  products. 
Secondly,  the  carcass  weight  equivalent 
is  converted  to  a  live  animal  equivalent 
weight  by  dividing  the  carcass  weight 
equivalent  by  70  percent,  which  is  the 
average  dressing  percentage  ofporcine 
animals  in  the  United  States.  Thirdly, 
the  equivalent  value  of  the  live  porcine 
animal  is  determined  by  multiplying  the 
live  animal  equivalent  weight  by  an 
annual  average  market  price  for  barrows 
and  gilts  as  reported  by  USDA,  AMS, 
LGMN  Branch.  This  average  price  is 
published  on  a  yearly  basis  during  the 
month  of  January  in  LGMN  Branch's 
publication  "Livestock,  Meat,  and  Wool 
Weekly  Summary  and  Statistics." 
Finally,  the  equivalent  value  is 
multiplied  by  the  applicable  assessment 
rate  of  0.45  percent  due  on  imported 
pork  and  pork  products.  The  end  result 
is  expressed  in  an  amount  per  poimd  for 
each  type  of  pork  or  pork  product.  To 
determine  the  amount  per  kilogram  for 
poik  and  pork  products  subject  to 
assessment  imder  the  Act  and  Order,  the 
cent  per  pound  assessments  are 
multiplied  by  a  metric  conversion  factor 
2.2046  and  carried  to  the  sixth  decimal. 

The  formula  in  the  preamble  for  the 
Order  at  51  FR  31901  contemplated  that 
it  would  be  necessary  to  recalculate  the 
equivalent  live  animal  value  of 
imported  pork  and  pork  products  to 
reflect  changes  in  the  annual  average 
price  of  domestic  barrows  and  gilts  to 
maintain  equity  of  assessments  between 
domestic  porcine  animals  and  imported 
pork  and  pork  products. 

The  average  annual  market  price 
decreased  from  $51.30  in  1997  to  $31.82 
in  1998,  a  decrease  of  about  38  percent. 
This  decrease  will  result  in  a 
corresponding  decrease  in  assessments 


for  all  HTS  niunbers  listed  in  the  table 
in  §  1230.110,  63  FR  45935;  August  28, 
1998,  of  an  amount  equal  to  si3cteen- 
himdredths  of  a  cent  per  poimd,  or  as 
expressed  in  cents  per  kilogram,  thirty- 
five-himdredths  of  a  cent  per  kilogram. 
Based  on  the  most  recent  available 
Department  of  Commerce,  Biueau  of 
Census,  data  on  the  volume  of  imported 
pork  and  pork  products  available  for  the 
period  January  1, 1998,  through 
December  31, 1998,  the  decrease  in 
assessment  amoiuits  would  result  in  an 
estimated  $888,000  decrease  in 
assessments  over  a  12-month  period. 

On  June  10, 1999,  AMS  published  in 
the  Federal  Register  (64  FR  31158)  a 
proposed  rule  which  would  decrease 
the  per  pound  assessment  on  imported 
pork  and  pork  products  consistent  with 
decreases  in  the  1998  average  prices  of 
domestic  barrows  and  gilts  to  provide 
comparability  between  imported  and 
domestic  assessments.  The  proposal  was 
published  with  a  request  for  comments 
by  July  12, 1999.  No  comments  were 
received. 

Accordingly,  this  final  rule 
establishes  the  new  per-pound  and  per- 
kilogram  assessments  on  imported  pork 
and  pork  products. 

List  of  Subiects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreement.  Meat 
and  meat  products,  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1230  is  amended 
as  follows: 

PART  1230— PORK  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-4819. 

Subpart  B— [Amended] 

2.  In  §  1230.110  paragraph  (b)  is 
revised  to  read  as  follows: 

{1230.110    AsseMments  on  Imported  pork 
and  pork  products. 

***** 

(b)  The  following  HTS  categories  of 
imported  pork  and  pork  products  are 
subject  to  assessment  at  the  rates 
specified. 


Pork  and  pork 

Assessment 

products 

Cents/lb 

Cents/kg 

0203.12.9020 

0203.19.2010 

0203.19.2090 

0203.19.4010 

0203.19.4090  

0203.21.0000 

0203.22.1000 

8203.22.9000 

0203.29.2000 

0203.29.4000 

0206.30.0000 

0206.41.0000 

0206.49.0000 

0210.11.0010 

0210.11.0020 

0210.12.0020 

0210.12.0040 

0210.19.0010 

0210.19.0090 

1601.00.2010 

1601.00.2090 

1602.41.2020 

1602.41.2040 

1602.41.9000 

1602.42.2020 

1602.42.2040 

1602.42.4000 

1602.49.2000 

1602.49.4000 

.20 
.24 
.24 
.20 
.20 
.20 
20 
.20 
.24 
.20 
.20 
.20 
.20 
.20 
.20 
.20 
.20 
.24 
.24 
.28 
.28 
.31 
.31 
.20 
.31 
.31 
.20 
.28 
.24 

.440920 
.529104 
.529104 
.440920 
.440920 
.440920 
.440920 
.440920 
.529104 
.440920 
.440920 
.440920 
.440920 
.440920 
;440920 
.440920 
.440920 
.529104 
.529104 
.617288 
.617288 
.683426 
.683426 
.440920 
.683426 
.683426 
.440920 
.617288 
.529104 

Pork  and  pork 

Assessment 

products 

Cents/lb 

Cents/kg 

0203.11.0000 

0203.12.1010 

0203.12.1020 

0203.12.9010 

.20 
.20 
.20 
v20 

.440920 
.440920 
.440920 
.440920 

Dated:  August  11, 1999. 
Bany  L.  Carpenter, 

Deputy  Adtninistmtor.  Livestock  and  Seed 

Program. 

[FR  Doc.  99-21303  Filed  8-16-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inapection  Service 
9  CFR  Parte  318  and  319 
[Dociwt  No.  94-01 5N] 
RIN  0583-AB82 

Uee  of  Soy  Protein  Concentrate, 
Modified  Food  Starch,  and 
Carragaenan  ae  BIndera  In  Certain 
MaatProducta 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Affirmation  of  effactive  date  for 
direct  final  rule. 

SUMMARY:  On  May  24, 1999,  the  Food 
Safety  and  Inspection  Service  (FSIS) 
published  a  direct  final  rule,  "Use  of 
Soy  Protein  Concentrate,  Modified  Food 
Starch,  and  Carrageenan  as  Binders  in 
Certain  Meat  Products"  (64  FR  27901). 
This  direct  final  rule  notified  the  public 
of  FSIS's  intention  to  amend  the  Federal 
meat  inspection  regulations  to  allow  the 
use  of  soy  protein  concentrate,  both 
singly  and  in  combination  with 
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mi  klified  food  starch  or  carrageenan,  as 
a  \  iinder  in  cnired  pork  products  labeled 
"Hfm  with  Natural  Juices,"  "Ham  Water 
Ai^ded,"  and  "Ham  and  Water 

duct— X%  of  Weight  is  Added 
Inkk^dients,"  and  to  increase  the 
p€  ifnitted  use  level  of  modified  food 
st^h  as  a  binder  in  "Ham  and  Water 
luct— X%  of  Weight  is  Added 
adients"  products.  These  binders 
wfll  be  used  to  reduce  purging  of  the 
pi^aped  brine  solution  from  the 

lucts.  FSIS  received  one  comment  in 
3onse  to  the  direct  final  rule, 
krever,  the  comment  was  not  an 
>erse  comment  or  notice  of  intent  to 
^mit  an  adverse  conunent.  Therefore, 
^IS  is  affirming  the  July  23, 1999, 
f^ctive  date  for  this  direct  final  rule. 
EFJ^CnVE  date:  The  direct  final  rule 
pdblished  on  May  24, 1999  at  64  FR 
271^01  is  effective  July  23, 1999. 
FCJ^  FURTHER  INFORMATION  CONTACT:  Dr 
Robert  Post,  Director,  Labeling  and 
Additives  Policy  Division,  Office  of  . 
Pc  licy.  Program  Development  and 
Evaluation,  Food  Safety  and  Inspection 
Setjvice,  U.S.  Department  of  Agriculture, 
Whlshington,  DC  20250-3700;  (202)  205- 
02^9. 
St  IJPLEMENTARY  INFORMATION: 

Background 

n  May  24, 1999,  FSIS  published  a 
ct  final  rule  "Use  of  Soy  Protein 
C(^^centrate,  Modified  Food  Starch,  and 
C^iirageenan  as  Binders  in  Certain  Meat 
Prtiducts."  On  June  23, 1999,  FSIS 
re<:eived  a  comment  in  response  to  that 
rulemaking  from  Protein  Technologies 
International  (PTI),  a  manufacturer  of 
ddi^estically  produced  soy  proteins 
used  in  a  wide  variety  of  food 
applications.  PTI  requested  that  the 
direct  final  rule  not  be  published  until 
thgrule  could  be  amended  piu^uant  to 
PJl's  position,  which  would  be 

nciated  in  a  supplemental  comment 

submitted  in  the  future, 
he  commenter  requested  that  the 
ct  final  rule  be  modified  to  include 
isolated  soy  protein  at  appropriate 
levels  consistent  with  the  usage 
contemplated  by  the  direct  final  rule 
wi  th  respect  to  soy  protein  concentrate. 
Tt  >e  conunenter  also  suggested  that  FSIS 
per  mit  combinations  of  these  substances 
to  i  aclude  any  other  approved  binder, 
anil  not  be  limited  solely  to  modified 
food  starch,  and  that  such  combinations 
bet  permitted  in  any  of  the  categories  of 
haqi  products  established  by  FSIS 
re{  Illations. 

l|he  direct  final  rule  indicates  that  the 
A{  f  ncy  will  permit  the  use  of  soy 
pr  ]|tein  concentrate,  both  singly  and  in 
CO  [hbination  with  modified  food  starch 
or  ( larrageenan,  as  a  binder  in  cured 


pork  products  labeled  "Ham  with 
Natiu'al  Juices,"  "Ham  Water  Added," 
and  'Ham  and  Water  Product— X%  of 
Weight  is  Added  Ingredients,"  as  well 
as  allow  an  increase  in  the  permitted 
use  level  of  modified  food  starch  as  a 
binder  in  "Ham  and  Water  Product — 
X%  of  Weight  is  Added  Ingredients" 
products.  These  provisions  are  based  on 
the  specific  use  requests  contained  in 
petitions  submitted  to  FSIS  by  Central 
Soya  and  the  National  Starch  and 
Chemical  Company  and  informal 
requests  from  several  food 
manufacturers  and  the  accompanying 
data  submitted  to  support  the 
effectiveness  of  these  combined  uses. 
These  data  supported  only  the  specific 
use  requests  submitted  to  FSIS  as 
reflected  in  the  direct  final  rule.  Neither 
the  data  nor  the  direct  final  nile 
addressed  the  three  issues  raised  by  the 
commenter.  The  conunenter's  requests 
are  therefore  outside  the  scope  of  this 
rule. 

The  comment  is  not  adverse  with 
respect  to  the  promulgation  of  the  direct 
final  rule  because  it  was  not  opposed  to 
the  rulemaking.  Rather,  the  conunent 
suggests  that  provisions  of  the  direct 
final  rule  should  be  extended  by  FSIS  to 
matters  outside  the  scope  of  the  direct 
final  rule  (i.e.,  to  another  binder,  to 
other  combinations  of  binders,  and  to 
other  ham  products).  Therefore,  the 
effective  datp  remains  as  July  23, 1999. 
However,  FSIS  welcomes  the 
submission  of  information  in  support  of 
the  request  made  by  the  commenter. 
Upon  receipt  of  data  in  support  of  the 
request,  and  based  on  the  merits  of  the 
data,  the  Agency  will  consider  further 
amendments  to  the  meat  regulations  to 
include  isolated  soy  protein  singly  and 
in  combination  with  other  approved 
binders  for  use  in  ciued  pork  and  other 
products. 

Done  at  Washington,  DC,  on:  August  10, 
1999. 

Thomas  J.  Billy, 
Administrator. 

[FR  Doc.  99-21304  Filed  8-16-99;  8:45  am] 
BILLING  CODE  3410-OIMI 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartTS 
RIN  3150-AF85 

Certification  Renewal  and  Amendment 
Processes 

AGENCY:  Nuclear  Regulatory 
Commission.  - 
ACTION:  Final  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  die 
regulations  governing  the  U.S. 
Enrichment  Corporation's  (USEC  or  the 
Corporation)  gaseous  diffusion  plants  to 
modify  the  certification  renewal  and 
amendment  processes.  The  amendments 
are  intended  to  improve  these  processes 
so  that  they  are  more  effective  and 
efficient.  The  final  rule  modifies  the 
process  for  certificate  renewals, 
establishes  a  process  for  certificate 
amendments  comparable  to  the  process 
currently  used  to  amend  a  fuel  cycle 
license,  revises  the  appeal  process  for 
amendments,  eliminates  the 
"significant"  designation  for 
amendments,  simplifies  the  criteria  for 
persons  who  are  eligible  to  file  a 
petition  for  review  of  an  amendment 
action,  removes  references  to  the  initial 
application  because  the  initial 
certificates  have  been  issued,  and 
lengthens  the  time  periods  associated 
with  filing  a  petition  for  review. 
EFFECTIVE  DATE:  September  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  L.  Telford,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  E)C  20555-0001,  telephone 
(301)  415-6229,  e-mail  JLT©nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  establishing  NRC's 
requirements  for  USEC's  Paducah  and 
Portsmouth  gaseous  diffusion  plants 
(GDPs)  were  published  on  September 
23,  1994  (59  FR  48960).  Subsequently. 
the  Atomic  Energy  Act  (AEA)  of  1954 
was  modified  to  increase  the  p>eriod  for 
certificate  renewals  from  1  year  to  up  to 
5  years.  The  regulations  implementing 
this  modification  to  the  AEA  were 
pubhshed  on  February  12, 1997  (62  FR 
6670).  On  March  3, 1997,  the  GDP's 
■  came  under  NRC's  oversight.  Since 
1997,  the  NRC  has  implemented  the 
initial  certification  and  numerous 
certificate  amendments.  As  a  result,  the 
NRC  staff  identified  several  areas  where 
changes  would  improve  the 
effectiveness  and  efficiency  of  the 
certificate  renewal  and  amendment 
processes. 

On  September  15,  1998  (63  FR  49301), 
the  NRC  published  a  proposed  rule  that 
presented  amendments  to  10  CFR  Part 
76  intended  to  make  the  certification 
renewal  and  amendment  processes  more 
effective  and  efficient. 

Comments  on  the  Proposed  Rule 

The  Commission  received  one  letter 
commenting  on  the  proposed  rule.  A 
copy  of  the  letter  is  available  for  public 
inspection  and  copying  for  a  fee  at  the 
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Commission's  Public  Dociiment  Room, 
located  at  2120  L  Street.  NW  (Lower 
Level),  Washington,  D.C.  This  letter 
came  from  USEC,  which  leases  and 
operates  the  GDPs.  The  Corporation 
supported  the  proposed  rule,  but  had 
two  specific  conunents. 

Comment  1:  "The  proposed  wording 
states  that  a  certificate  amendment  will 
be  effective  when  issued  by  the  NRC 
staff.  Immediate  implementation  upon 
issuance  of  the  amendment  may  be 
possible  in  some  cases;  however,  in 
most  cases  some  implementation  time 
will  be  required.  USEC  anticipates  that 
in  submitting  amendment  requests,  it 
will  continue  the  ciurent  practice  of 
requesting  that  site  implementation 
occur  within  a  certain  period  of  time 
(e.g.,  30  days)  or  after  completion  of 
certain  aclivities  (e.g.,  equipment 
installation,  testing)  after  the  staff's 
issuance  of  the  amendment.  USEC 
assumes  that  the  NRC,  in  granting  an 
immediately  effective  certificate 
amendment,  will  continue  to  provide 
the  requisite  flexibility  and  time  for 
effective  implementation." 

Response:  The  Commission  agrees 
with  tibe  comment.  When  granting  an 
amendment,  the  NRC  staff  intends  to 
allow  an  appropriate  implementation 
period  (e.g.,  30  days).' To  clarify  this 
intent  further,  the  regulatory  text  has 
been  modified  to  make  an  amendment 
effective  on  a  date  specified  by  the  NRC 
staff. 

Comment  2:  "These  paragraphs  [76.45 
(d)  and  (e)]  specify  requirements  for 
obtaining  the  Director's  review  of  the 
staff's  determination  and  the 
Commission's  review  of  a  Director's 
decision  on  an  amendment  application. 
These  paragraphs  state  that  if  Uie 
Director  or  Commission  does  not  issue 
a  decision  or  otherwise  act  after 
receiving  a  petition  for  review,  the 
determination  on  the  amendment 
application  remains  in  effect.  However, 
the  ability  of  the  Corporation  to 
implement  an  effective  amendment 
'should  a  petition  be  received  is  unclear. 
Therefore,  USEC  requests  that  the 
proposed  wording  in  §  76.45(d)  and 
§  76.45(e)  be  clar^ed  to  indicate  that, 
should  a  petition  on  an  effective 
amendment  be  received, 
implementation  of  the  amendment  at 
the  gaseous  diffusion  plants  may 
continue,  unless  and  until  the  Director 
modifies  or  sets  aside  the  findings, 
conclusions,  conditions  or  terms  in  the 
staff's  amendment  determination  or  the 
Commission  modifies  or  sets  aside  the 
findings,  conclusions,  conditions  or 
terms  in  the  Director's  amendment 
review  decision.  Should  either  the 
staff's  decision  or  the  Director's  decision 
be  modified  or  set  aside,  upon  NRC 


notification,  the  Corporation  would  take 
the  reqvired  actions  with  respect  to 
implementation  of  the  effective 
amendme;\t.  USEC's  comments  in  this 
regard  coui  i  be  addressed  with  the 
addition  of  the  following  language  to 
§§  76.45  (d)  and  (e): 

The  pendeni^  of  a  petition  (for 
review]  under  tius  subsection  shall  not 
delay  the  effective  date  of  the 
amendment  as  issued  by  the  staff  under 
§  76.45(c)  above." 

Response:  The  language  of  §  76.45  (d) 
and  (e)  does  not  need  lO  be  revised.  If 
a  petition  for  review  is  pending,  the 
Commission  believes  that  the 
Corporation  may  implement  as  effective 
certificate  amendment  because  of  the 
statements  in  §  76.45  (c),  (d),  and  (e).  In 
peulicular,  if  a  petition  for  review  is 
pending,  it  would  not  delay  the  effective 
date  of  the  certificate  amendment.  The 
Corporation  may  continue 
implementation  of  an  effective 
certificate  amendment  unless  and  until 
it  is  modified  or  set  aside  by  either  the 
Director  or  the  Commission. 

The  Final  Rule 

This  final  rule  makes  the  following 
changes: 

Currently,  §  76.37  specifies  that  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  (the 
Director)  shall  publish  a  Federal 
Register  notice  of  receipt  of  an 
application  for  renewal.  This  final  rule 
replaces  "shall"  with  "may,  at  his  or  her 
discretion,"  and  inserts  "for  renewal" 
after  the  first  occurrence  of  the  word 
"application"  in  paragraphs  (a),  (b),  and 
(c).  Replacing  "shall"  with  "may,  at  his 
or  her  discretion,"  allows  the  Director  to 
determine  if  a  Federal  Register  notice  is 
warranted  for  an  application  for  renewal 
on  a  case-by-case  basis.  There  are  two 
reasons  for  this  action.  First,  if  the 
application  does  not  address  any  new 
safety  issues  or  there  have  not  been  any 
major  changes  to  the  facility  or  its 
operating  procedures  that  would 
substantially  increase  the  risk  associated 
Mnth  the  facility,  the  Director  may 
decide  that  a  Federal  Register  notice  is 
not  necessary.  This  flexibility  allows  the 
NRC  to  focus  its  resources  on  safety 
issues  that  have  significant  potential 
risk.  Second,  there  is  no  requirement  in 
the  AEA  to  notice  an  application  for 
certificate  renewal.  Furthermore,  similar 
actions  for  10  CFR  Parts  30,  40,  and  70 
facilities  are  not  noticed.  Adding  "for 
renewal"  clarifies  that  the  application  is 
specifically  for  renewal. 

In  §  76.39,  the  phrase  "for  renewal"  is 
being  inserted  after  each  occurrence  of 
the  word  "application."  This  clarifies 
that  the  application  being  discussed  in 
§  76.39  is  specifically  for  renewal. 


Section  76.45(a)  is  being  changed  to 
remove  the  responsibility  for  making  the 
initial  decision  on  an  amendment 
application  fit}m  the  Director.  This 
change  allows  the  decision  to  grant  or 
deny  an  amendment  application  to  be 
delegated  to  the  branch  chief.  This 
action  cuatributes  to  a  more  efficient 
use  of  NRC  resources  and  is  comparable 
to  the  process  used  for  facilities 
regulated  by  the  Commission  under  10 
CFR  Parts  30,  40,  and  70. 

Section  76.45(b)  is  being  deleted.  The 
first  sentence  currently  requires  that  the 
Director  determine  whether  the 
proposed  activities  are  "significant" 
and,  if  so,  follow  the  procediures 
specified  in  §§  76.37  and  76.39.  This 
sentence  is  being  deleted  because  the 
procedures  specified  in  §  76.37  to  be 
followed  by  die  Director  will  be 
discretionary,  and  the  procedures 
specified  in  §  76.39  are  currently 
discretionary.  Accordingly,  it  would  not 
be  logical  to  compel  the  Director  to 
follow  either  of  them.  This  action 
eliminates  the  current  distinction 
between  "significant '  and  not 
significant  proposed  activities.  This 
action  also  provides  a  more  flexible  and 
efficient  regulatory  process.  However, 
the  public's  opportimity  to  follow  each 
amendment  remains  the  same  because 
licensing  documents  are  placed  in  the 
Commission's  Public  Document  Room, 
and  in  the  near  future,  the  NRC  plans  to 
place  these  documents  on  NRC's 
website.  Accordingly,  the  public  will 
have  an  opportunity  to  file  a  petition  for 
review  of  an  amendment  as  described  in 
revised  §  76.45(d).  In  addition,  the  last 
sentence  in  §  76.45(b)  is  being  deleted 
because  decisions  on  certificate 
amendment  applications  will  be 
delegated  to  the  branch  chief.  This 
delegation  is  comparable  to  the  process 
currently  used  for  10  CFR  Parts  30,  40, 
and  70  facilities. 

The  current  §  76.45(c)  is  being 
redesignated  as  paragraph  (b)  because 
the  ciurent  paragraph  (b)  is  being 
deleted. 

In  a  new  §  76.45(c),  the  first  sentence 
provides  that  a  certificate  amendment 
will  be  effective  on  a  date  specified  by 
the  NRC  staff.  This  allows  the  NRC  staff 
to  handle  issues  that  need  to  be 
addressed  quickly  to  avoid  an 
unnecessary  operational  upset  of  a  GDP, 
ensure  adequate  protection  of  public 
health  and  safety  bora  radiological 
hazards,  and/or  provide  for  the  common 
defense  and  seciuity.  The  second 
sentence  of  §  76.45(c)  provides  that  the 
NRC  staff  may,  at  its  discretion,  publish 
a  notice  of  its  decision  on  an 
amendment  application  in  the  Federal 
Register.  The  NRC  staff  will  take  this 
action  when  publication  of  a  notice  is 
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wj  i  Tanted  on  a  case-by-case  basis.  If  the 
ap  I  ilication  does  not  address  any  new 
sal  ity  issues  or  there  have  not  been  any 
mfjor  changes  to  the  facility  or  its 
oi^rating  procedures  that  would 
su|[^tantially  increase  the  risk  associated 
w^ln  the  &cility,  the  NRC  staff  may 
dejctide  that  a  Fedo'al  Register  notice  is 
ndlj  necessary.  This  flexibility  allows  the 

:  to  devote  its  resources  to  safety 
^es  that  have  significant  potential 
ri^i.  The  AEA.  does  not  require  that  a 
cefiificate  amendment  application  be 
noticed.  Furthermore,  the  Commission 

',  not  notice  similar  actions  for  10 

:  Parts  30, 40,  and  70  facilities. 
|urrently,  a  decision  on  an 
aiit^ndment  application  may  be 
ap  bealed  by  filing  a  request  four  the 
Qjiipmission's  review.  A  new  §  76.45(d), 
cobcraning  the  NRC  staff's 
de|tBrmination  on  an  amendment 
aplplication,  establishes  procedures  for 
thai  Corporation,  or  any  person  whose 
in^^rests  may  be  affected,  to  file  a 
pmtion  for  the  Director's  review. 
Bei^ause  the  initial  determination  on  a 
cenificate  amendment  application  may 
bej  del^ated  to  the  branch  chief,  it  is 
logical  for  the  Director  to  be  the  first 
ley^l  of  review.  This  process  contributes 
to^a  more  efficient  use  of  agency 
^purees  because  an  appeal  issue  may 

9solved  by  the  Director  and  not 
I  the  Commission's  review. 

.  new  §  76.45(e),  concerning  the 
tor's  decision,  establishes 
prjqcedures  for  either  the  Corporation,  or 
anhf  person  whose  interests  may  be 
af^cted  and  who  filed  a  petition  for 
review  or  filed  a  response  to  a  petition 
fbroreview  under  §  76.45(d),  to  file  a 
pqt^tion  for  the  Commission's  review. 
"  ' '  ause  the  initial  review  of  an  NRC 

:  determination  on  an  amendment 
ilication  is  rendered  by  the  Director, 
(t  logical  for  the  Commission  to  be  the 
\^  level  of  review. 

revised  §  76.62(c),  the  phrase,  "who 
itted  written  comments  in 

ponse  to  the  Federal  Register  notice 
,  the  application  or  compliance  plan 
uoder  §  76.37,  or  provided  oral 
cottunents  at  any  meeting  held  on  the 
application  or  compliance  plan 
conducted  imder  §  76.39,"  is  removed. 
Tlds  action  eliminates  restrictions  that 
liMt  those  entities  who  may  file  a 
pention  requesting  review  of  the 
Director's  decision  regarding  issuance  of 
a  mrtificate  and/or  approval  of  a 
cojoipliance  plan.  Eliminating  these 
restrictions  is  consistent  with  the 
Cqtunission's  practice  for  10  CFR  Parts 
3GJ,|40,  and  70  facilities.  Fiulher,  if  a 
Feneral  Register  notice  is  not  issued  for 
a  certificate  renewal,  a  notice  of  the 
Director's  decision  will  provide  the  first 
pu  I  ilished  opportunity  for  a  person 


whose  interest  may  be  afiiected  to  be 
aware  of  the  action. 

The  number  of  days  specified  in 
§  76.62(c)  is  being  increased  from  15  to 
30  days.  This  provides  more  time  for  the 
Corporation  or  other  members  of  the 
public  whose  interests  may  be  affected 
to  file  a  petition  for  review  on  a 
certificate  renewal  action.  Because  the 
time  period  for  a  certificate  renewal  was 
recently  extended  from  annually  to  up 
to  5  years,  the  need  to  act  within  15 
days  because  of  the  time  constraint 
formerly  associated  with  annual 
renewals  is  removed. 

The  sentence,  "Unless  the 
Commission  grants  the  petition  for 
review  or  otherwise  acts  within  60  days 
after  the  publication  of  the  Federal 
Register  notice,  the  Director's  initial 
decision  on  the  certificate  application  ot 
compliance  plan  becomes  e^ctive  and 
final,"  is  being  revised  to  read:  "If  the 
Commission  does  not  issue  a  decision  or 
take  other  appropriate  action  within  90 
days  after  the  pi^lication  of  the  Federal 
Rfl^ister  notice,  the  Director's  decision 
remains  in  effect."  This  change  clarifies 
that  the  Director's  decision  is  effective 
upon  issuance  and,  if  a  petition  for 
review  is  filed,  eliminates  a  potential 
60-day  suspension  of  the  effectiveness 
of  the  Director's  decision.  The  Director's 
decision  remains  in  effect  unless  it  is 
changed  by  the  Commission.  This 
procedure  is  also  more  consistent  with 
the  process  for  license  renewals 
pursuant  to  10  CFR  Parts  30, 40,  and  70. 
In  addition,  to  accommodate  the 
increased  time  for  both  filing  a  petition 
for  review  and  responding  to  a  petition, 
the  time  provided  for  the  Commission  to 
act  is  being  increased  fiom^O  to  90  days 
following  publication  of  the  Federal 
Rmster  notice. 

'Ine  changes  made  in  §  76.62(c)  are 
also  being  made  in  §  76.64(d)  for  the 
same  reasons. 

In  the  introductory  text  of  §  76.91, 
reference  to  §  76.35(d)  is  being  changed 
to  §  76.35(f)  to  correct  a  typographical 
error. 

In  addition,  Part  76  is  being  modified 
to  remove  references  to  the  initial 
certification  application  or  initial 
certification  decision  that  are  no  longer 
relevant  because  the  initial  certificates 
have  been  issued.  In  §§  76.33(a)(1),  (b), 
(c),  (d),  and  (e),  and  76.35,  references  to 
"initial"  are  being  removed.  Section 
76.9(c)  is  being  removed  as  no  longer 
relevant  because  the  condition  of 
effectiveness  at  the  time  of  the  initial 
certification  ^ppUcation  has  been 
satisfied.  Phrases  in  §§  76.21(a), 
76.36(a).  76.60(e)(2),  and  76.9l(n) 
concerning  initial  certification  are  being 
removed.  References  in  §§  76.7(e)(1), 
76.60(c)(2),  76.60(d)(2),  and  76.60(e)(1) 


to  the  NMSS  Director's  decision  on  the 
initial  certificate  are  also  being 
removed. 

Section  76.33  is  being  amended  to 
correct  a  printing  errot  in  the  regulatory 
text.  In  §  76.33(a)(2),  the  redundant 
phrase  "the  names,  addresses,  and 
citizenship  of  its  principal  office,"  is 
being  removed. 

CompatibUity  of  Agreement  State 
RegnlatiiMis 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  that  was 
approved  by  the  Commission  on  June 
30, 1997,  and  published  in  the  Federal 
Register  on  September  3, 1997  (62  FR 
46517),  Part  76  is  classified  as 
compatibility  Cat^ory  "NRC".  The  NRC 
program  elements  in  this  cntcgcay  are 
those  that  relate  directly  to  areas  of 
regulation  reserved  to  the  NRC  by  the 
AEA  or  provisions  of  Title  10  of  the 
Code  of  Federal  Regulations. 

Plain  Language 

The  Presidential  Memorandmn  dated 
June  1, 1998,  entitled,  "Plain  Language 
in  Government  Writing,"  directed  that 
the  government's  writing  be  in  plain 
language.  This  memorandum  was 
published  June  10, 1998  (63  FR  31883). 
In  complying  with  this  directive, 
editorial  changes  have  been  made  in  the 
final  revisions  to  improve  the 
organization  and  readability  of  the 
existing  language  of  the  paragraphs  ~ 
being  revised.  These  types  of  changes 
are  not  discussed  further  in  this  notice. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L 
104-113,  requires  that  agencies  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus 
standard  bodies  unless  the  use  of  such 
a  standard  is  inconsistent  with 
applicable  law  or  otherwise  impractical. 
In  this  final  rule,  the  NRC  is  amending 
the  regulations  governing  the  gaseous 
diffusion  plants  to  modify  the  process 
used  to  renew  or  amend  a  certificate  of 
compliance.  The  amended  regulations 
are  procedural  and  apply  to  a  specific 
entity.  Therefore,  this  action  does  not 
establish  a  technical  standard  of 
generally  applicable  requirements. 

Enviromnental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(c)(2).  Therefore,  neither 
an  environmental  impact  statement  nor 
an  environmental  assessment  has  been 
prepared  for  this  final  rule. 
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Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  final  rule 
of  limited  applicability  affect  fewer  than 
ten  respondents.  Therefore,  Office  of 
Management  and  Budget  approval  is  not 
required  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Analysis 

This  final  rule  modifies  the  process 
for  certificate  renewals,  establishes  a 
process  for  certificate  amendments 
comparable  to  the  process  currently 
used  to  amend  a  fuel  cycle  license, 
revises  the  appeal  process  for 
amendments,  eliminates  the 
"significant"  designation  for 
amendments,  simplifies  the  criteria  for 
persons  who  are  eligible  to  file  a 
petition  for  review  of  an  amendment 
action,  removes  references  to  the  initial 
application  because  the  initial 
certificates  have  been  issued,  and 
lengthens  the  time  periods  associated 
with  filing  a  petition  for  review. 

Part  76  contains  a  process  for 
amending  a  certificate  and  the  GDP 
certificates  have  been  amended  several 
times.  These  actions  identified  several 
deficiencies  in  the  §  76.45  process  that 
should  be  corrected.  The  NRC  staff 
examined  how  the  process  coiild  be 
revised  and  improved  so  that  it  is  more 
effective  and  efficient.  The  amendment 
process  for  GDP  certificates  as  modified 
by  this  final  rule  parallels  the  process 
currently  used  for  10  CFR  Parts  30,  40, 
and  70  facilities.  This  final  rule  also 
removes  the  ambiguity  associated  with 
deterinining  who  can  petition  the  NRC 
for  review  of  an  amendment  application 
decision. 

Because  the  statute  has  been  amended 
to  allow  up  to  a  5-year  certificate 
renewal  period  instead  of  an  annual 
certificate  renewal  requirement,  the 
lengthened  c«tificate  period  has 
permitted  consideration  of 
improvements  to  the  certificate  renewal 
process.  Because  the  annual 
certification  time  constraint  has  been 
removed,  the  final  rule  makes 
appropriate  changes  to  the  time  for 
appeals  and  lifts  restrictions  on  who 
may  appeal  a  certification  decision.  As 
a  result,  the  certificate  renewal  process 
more  closely  resembles  the  process  for 
renewal  of  materials  and  fuel  cycle 
facility  licenses  under  10  CFR  Parts  30, 
40,  and  70. 

A  no-change  option  retains  the 
deficiencies  and  ambiguities  identified 
in  the  current  certification  renewal  and 
amendment  processes  and  precludes  an 
improved  process  that  is  more  effective 
and  efficient. 


Impacts  on  the  Corporation 

An  uncomplicated  certificate 
amendment  process  provides  a  more 
timely  regidatory  process.  If  the 
identified  deficiencies  and  ambiguities 
in  the  amendment  process  are  not 
corrected,  there  is  a  potential  for 
expense  due  to  plant  operational  delays 
and  reduced  efficiencies  that  may  be 
related  to  amendment  requests. 

Clarification  of  who  can  petition  the 
Director  for  review  of  an  NRC  staff 
determination  on  an  amendment 
application  and/or  extension  of  the 
period  for  requesting  a  review  may 
result  in  additional  petitions.  Similarly, 
lifting  restrictions  on  who  can  petition 
for  review  of  a  certification  renewal 
decision  and  lengthening  the  time  for 
this  type  of  petition  may  result  in 
additional  petitions.  This  rulemaking  is 
not  expected  to  have  any  adverse 
economic  impacts  on  the  Corporation. 

Benefit 

An  uncomplicated  process  for 
certificate  amendment  will  result  in  a 
more  effective  and  efficient  NRC  review 
process.  This,  in  tiun,  provides  for  more 
timely  completion  of  amendment 
reviews.  Clarification  of  who  can 
petition  the  Director  for  review  of  a 
certificate  amendment  determination 
will  remove  imdesireble  ambiguities. 
Specifically,  the  final  rule  removes  a 
restriction  on  who  can  petition  for 
review  by  eliminating  the  ciurent 
requirement  that  a  petition  for  review 
may  only  be  filed  by  a  person  who  had 
previously  provided  comments.  The 
final  rule  y/nil  allow  anyone  whose 
interests  may  be  affected  to  file  a 
petition  for  review.  The  extension  of  the 
time  periods  associated  with  filing  a 
petition  for  review  provides  more  time 
for  the  public  to  participate  in  the 
amendment  process.  The  final  rule  also 
removes  the  same  restrictions  on  who 
may  petition  for  review  of  a  certification 
renewal  decision  and  extends  the  time 
period  for  accepting  petitions  for  review 
of  a  certification  renewal  decision.  The 
final  rule  also  provides  for  NRC  staff 
discretion  in  publishing  the  Federal 
Register  notice  of  receipt  of  the 
application  for  Certificate  renewal.  This 
discretion  permits  the  NRC  staff  to  use 
its  resoiut:es  in  the  most  effective  and 
efficient  manner. 

Preferred  Option 

The  preferred  option  is  amending  the 
regulations  to  eliminate  ambiguities, 
reduce  inefficiencies,  better  define  the 
processes  for  certificate  renewals  and 
amendments,  allow  immediately 
effective  amendments,  and  allow  more 
time  for  public  participation,  while 


continuing  to  ensure  adequate 
protection  of  public  health  and  safety. 

This  constitutes  the  regulatory 
analysis  for  the  final  rule. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  6050)),  the 
Commission  certifies  that  this  final  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  because  it  only  addresses  USEC 
or  its  successor.  The  Corporation  does 
not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
10  CFR  2.810  or  the  Small  Business  Size 
Standards  set  out  in  regulations  issued 
by  the  Small  Business  Administration  at 
13  CFR  part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  76.76.  Therefore, 
a  backfit  analysis  is  not  required  for  this 
final  rule. 

SmaU  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regxilatory  Affairs  of 
0MB. 

List  of  Subjects  in  10  CFR  Part  76 

Certification,  Criminal  penalties. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements,  Secxuity 
measures,  Special  nuclear  material. 
Uranium  enrichment  by  gaseous 
diffusion. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  76. 

PART  76~CERTIHCAT10N  OF 
GASEOUS  DIFFUSION  PLANTS 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authoritjr.  Sees.  161, 68  Stat.  948,  as 
amended,  sees.  1312, 1701,  as  amended,  106 
Stat.  2932,  2951,  2952,  2953, 110  Stat.  1321- 
349  (42  U.S.C.  2201,  2297b-ll,  22970;  sees. 
201,  as  amended.  204.  206,  88  Stat.  1244, 
1245. 1246  (42  U.S.C.  5841,  5842.  5845. 
5846):  sec.  234(a),  83  Stat.  444.  as  amended 
by  Pub.  L.  104-134. 110  Stat.  1321, 1321-349 
(42  U.S.C.  2243(a)). 

See.  76.7  also  issued  under  Pub.  L.  95-601, 
sec.  10.  92  Stat.  2951  (42  U.S.C.  5851).  Sec. 


tc 
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!2  is  also  issued  under  sec.  193(f).  as 
jnded,  104  Stat.  2835,  as  amended  by  Pub. 
104-134, 110  Stat.  1321, 1321-349  (42 
.C.  2243(f)).  Sec.  76.35(i)  also  issued 
ler  sec.  122,  68  Stat.  939  (42  U.S.C.  2152). 

; !.  In  §  76.7,  paragraph  (e)(1)  is  revised 
read  as  follows: 

L7    Employ**  prot*ction. 


le)(l)  The  Corporation  shall 
|>minently  post  the  revision  of  NRC 
3,  "Notice  to  Employees," 
rd^renced  in  10  CFR  19.11(c).  TTiis  form 
niiMt  be  posted  at  locations  sufRcient  to 
p^^Toit  employees  protected  by  this 
s^^on  to  observe  a  copy  on  the  way  to 
oi  from  their  place  of  work.  Premises 
ni^t  be  posted  during  the  term  of  the 
certificate  and  for  30  days  following 
icate  termination. 


1.9    [Ain*nd*d] 

In  §  76.9,  paragraph  (c)  is  removed. 
I.  In  §  76.21,  paragraph  (a)  is  revised 
id  as  follows: 

1^1    C*f1ificat»  r*quir*d. 
(a)  The  Corporation  or  its  contractors 
n^^y  not  operate  the  gaseous  diffusion 
its  at  Piketon,  Ohio,  and  Paducah, 
itucky,  unless  an  appropriate 
c^hificate  of  compliance,  and/or  an 
approved  compliance  plan  is  in  effect 
ler  this  part.  Unless  authorized  by 
!  NRC  under  other  provisions  of  this 
apter,  a  person  other  than  the 
raration  or  its  contractors  may  not 
acquire,  deliver,  receive,  possess,  use,  or 
tia^nsfer  radioactive  material  at  the 
}us  diffusion  plants  at  Piketon, 
io,  and  Paducah,  Kentucky. 
*        *        *        • 

».  Section  76.33  is  revised  to  read  as 
lows: 

33    Application  proc*dur**. 

a)  Filing  requirements.  (1)  An 
lication  for  a  certificate  of 
pliance  must  be  tendered  by  filing 
2^1  copies  of  the  application  with  the 
;or.  Office  of  Nuclear  Material 

'ety  and  Safeguards,  with  copies  sent 
t(^  the  NRC  Region  III  Office  and 
a^brophate  resident  inspector,  in 
» :cordance  with  §  76.5. 

J2)  The  application  must  include  the 
hill  name,  address,  age  (if  an 
individual),  and  citizenship  of  the 
applicant.  If  the  applicant  is  a 
cofporation  or  other  entity,  the 
apblication  must  indicate  the  State 
w^ere  it  was  incorporated  or  organized; 
tl  1(1  location  of  the  principal  office;  and 
tli(  I  names,  addresses,  and  citizenship  of 
iti  principal  officers.  The  applicant 
shidl  include  any  known  ii^ormation 
o  >:  deeming  the  control  or  ownership,  if 


any,  exercised  over  the  applicant  by  any 
alien,  foreign  corporation,  or  foreign 
govwnment. 

(b)  Oath  or  affirmation.  An 
application  for  a  certificate  of 
compliance  must  be  executed  in  a 
signed  original  by  a  duly  authorized 
officer  of  the  Corporation  under  oath  or 
affirmation. 

(c)  Pre-fUing  consultation.  The 
Corporation  may  confer  with  the 
Commission's  staff  before  filing  an 
application. 

(d)  Additional  information.  At  any 
time  during  the  review  of  an 
application,  the  Corporation  may  be 
required  to  supply  additional 
information  to  the  Commission's  staff  to 
enable  the  Commission  or  the  Director, 
as  appropriate,  to  determine  whether 
the  certificate  should  be  issued  or 
denied,  or  to  determine  whether  a 
compliance  plan  should  be  approved. 

(e)  Withholdable  information.  U  an 
application  contains  Restricted  Data, 
National  Security  Infonaation, 
Safeguards  Information,  Unclassified 
Controlled  Nuclear  Information, 
proprietary  data,  or  other  withholdable 
information,  the  applicant  shall  ensiue 
that  the  withholdable  information  is 
separate  from  the  information  to  be 
made  publicly  available. 

6.  In  §  76.35,  the  section  heading  and 
introductory  paragraph  are  revised  to 
read  as  follows: 

§  76.35    Contants  of  application. 

The  application  for  a  certificate  of 
compliance  must  include  the 
information  identffied  in  this  section. 

***** 

7.  In  §  76.36,  paragraph  (a)  is  revised 
to  read  as  follows: 

f  76.36    R*n*wals. 

(a)  The  Corporation  shall  file  periodic 
applications  for  renewal,  as  required  by 
§76.31. 

***** 

8.  Section  76.37  is  revised  to  read  as 
follows: 

§76.37    F*d*rai  R*gist*r  notic*. 
-  The  Director  may,  at  his  or  her 
discretion,  publish  in  the  Federal 
Register: 

(a)  A  notice  of  the  filing  of  an 
application  for  renewal  (specifying  that 
copies  of  the  application,  except  for 
Restricted  Data,  Unclassified  Controlled 
Nuclear  Information,  Classffied  National 
Sectirity  Information,  Safeguards 
Information,  Proprietary  Data,  or  other 
withholdable  information  will  be  made 
available  for  public  inspection  in  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC,  and  in  the  local  public 


document  room  at  or  near  the  location 
of  the  plant); 

(b)  A  notice  of  opporttuiity  for  written 
public  comment  on  the  application  for 
renewal;  and 

(c)  The  date  of  any  scheduled  public 
meeting  regarding  the  application  fcM' 
renewal. 

9.  In  §  76.39,  paragraph  (a),  and 
paragraphs  (b)(l]  and  (b)(4)  are  revised   g 
to  read  as  follows: 

S7639    Public  m**ting. 

(a)  A  public  meeting  will  be  held  on 
an  application  for  renewal  if  the 
Director,  in  his  or  her  discretion, 
determines  that  a  meeting  is  in  the 
public  interest  with  respect  to  a 
decision  on  the  application  for  renewal. 

(b)*  •  *. 

(1)  The  Director  shall  conduct  any 
public  meeting  held  on  the  application 
for  renewal. 
***** 

(4)  Members  of  the  public  will  be 
given  an  opportunity  diuing  a  public 
meeting  to  make  their  views  regarding 
the  application  for  renewal  known  to 
the  Director. 
***** 

10.  Section  76.45  is  revised  to  read  as 
follows: 

{  76.45    Application  for  am*nclm*nt  of 
c*ftificat*. 

(a)  Contents  of  an  amendment 
application.  In  addition  to  the 
application  for  certification  submitted 
under  §  76.31,  the  Corporation  may  at 
any  time  apply  for  an  amendment  of  the 
certificate  to  cover  proposed  new  or 
modified  activities.  The  amendment 
application  should  contain  sufficient 
information  for  the  NRC  to  make 
findings  of  compliance  or  acceptability 
for  the  proposed  activities  in  the  same 
manner  as  was  required  for  the  original 
certfficate. 

(b)  Oath  or  affirmation.  An 
application  for  an  amendment  of  the 
certificate  of  compliance  must  be 
executed  in  a  signed  original  by  the 
Corporation  under  oath  or  affirmation. 

(c)  Amendment  application 
determinations.  If  the  NRC  staff 
approves  an  application  for  a  certificate 
amendment,  it  will  be  effective  on  a 
date  specified  by  the  NRC  staff.  U  an 
application  for  a  certificate  amendment 
is  not  approved  by  the  NRC  staff,  the 
Corporation  will  be  informed  in  writing. 
The  NRC  staff  may,  at  its  discretion, 
publish  notice  of  its  determination  on 
an  amendment  appUcation  in  the 
Federal  Register. 

(d)  Request  for  review  of  staffs 
determination  on  an  amendment 
application.  The  Corporation,  or  any 
person  whose  interest  may  be  affected. 
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may  file  a  petition  requesting  the 
Director's  review  of  an  NRC  staff 
determination  on  an  amendment 
application.  A  petition  requesting  the 
Director's  review  may  not  exceed  30 
pages  and  must  be  filed  within  30  days 
after  the  date  of  the  NRC  staffs 
determination.  Any  person  described  in 
this  paragraph  may  file  a  written 
response  to  a  petition  requesting  the 
Director's  review.  This  response  may 
not  exceed  30  pages  and  must  be  filed 
within  15  days  after  the  filing  date  of 
the  petition  requesting  the  Director's 
review.  The  Director  may  adopt,  modify, 
or  set  aside  the  findings,  conclusions, 
conditions,  or  terms  in  the  NRC  staffs 
amendment  determination  by  providing 
a  written  basis  for  the  action.  If  the 
Director  does  not  issue  a  decision  or 
take  other  appropriate  action  within  bu 
days  after  receiving  the  petition  for 
review,  the  NRC  staffs  determination  on 
the  amendment  application  remains  in 
efiiect 

(e)  Request  for  review  of  a  Director's 
decision.  The  Corporation,  or  any 
person  whose  interest  may  be  affected 
and  who  filed  a  petition  for  review  or 
filed  a  response  to  a  petition  for  review 
imder  §  76.45(d),  may  file  a  petition 
requesting  the  Commission's  review  of  a 
Director's  decision  on  an  amendment 
application. 

(1)  A  petition  requesting  the 
Commission's  review  may  not  exceed  30 
pages  and  must  be  filed  within  30  days 
after  the  date  of  the  Director's  decision. 
A  petition  requesting  the  Commission's 
review  may  be  either: 

(i)  Delivered  to  the  Rulemakings  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852:  or 

(ii)  Sent  by  mail  or  telegram  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 

(2)  Any  person  described  in  paragraph 
(e)  of  this  section  may  file  a  written 
response  to  a  petition  requesting  the 
Commission's  review.  This  response 
may  not  exceed  30  pages  and  must  be 
filed  within  15  days  after  the  filing  date 
of  the  petition  requesting  the 
Commission's  review. 

(3)  The  Commission  may  adopt,  by 
order,  further  procedures  diat,  in  its 
judgment,  would  serve  the  purpose  of 
review  of  the  Director's  decision.  The 
Commission  may  adopt,  modify,  or  set 
aside  the  findings,  conclusions, 
conditions,  or  terms  in  the  Director's 
amendment  review  decision  and  will 
state  the  basis  of  its  action  in  writing.  U 
the  Commission  does  not  issue  a 
decision  or  take  other  appropriate  action 


within  90  days  after  receiving  the 
petition  for  review,  the  Director's 
decision,  under  §  76.45(d),  on  the 
amendment  application  remains  in 
effect. 

11.  In  §  76.60,  paragraphs  (c)(2), 
(d)(2),  (e)(1),  and  (e)(2)  are  revised  to 
read  as  follows: 

§  76.60    Regulatory  raquimnents  which 

«ppiy- 

***** 
if.\  *  »  * 

(2)  The  Corporation  shall  post  NRC 
Form  3  during  the  term  of  the  certificate 
and  for  30  days  following  certificate 
termination. 

(d)*  *  * 

(2)  The  Corporation  shall  comply  with 
the  requirements  in  this  part  or  as 
specified  in  an  approved  plan  for 
achieving  compliance. 

(e)*  *  * 

(1)  The  Corporation  shall  comply  with 
the  requirements  in  §§  21.6  and  21.21. 

(2)  Under  §  21.31,  prociuement 
documents  issued  by  the  Corporation 
must  specify  that  the  provisions  of  10 
CFR  Part  21  apply. 
***** 

12.  In  §  76.62,  paragraph  (c)  is  revised 
to  read  as  follows: 

S  76.62    Issuance  of  certificate  and/or 
approval  of  compliance  plan. 

***** 

(c)  The  Corporation,  or  any  person 
whose  interest  may  be  affected,  may  file 
a  petition,  not  to  exceed  30  pages, 
requesting  review  of  the  Director's 
decision.  This  petition  must  be  filed 
with  the  Commission  not  later  than  30 
days  after  publication  of  the  Federal 
Register  notice.  Any  person  described 
in  this  paragraph  may  file  a  response  to 
any  petition  for  review,  not  to  exceed  30 
pages,  within  15  days  after  the  filing  of 
the  petition.  U  the  Commission  does  not 
issue  a  decision  or  take  other 
appropriate  action  within  90  days  after 
the  publication  of  the  Federal  Register 
notice,  the  Director's  decision  remains 
in  effect.  The  Commission  may  adopt, 
by  order,  further  procedures  that,  in  its 
judgment,  would  serve  the  purpose  of 
review  of  the  Director's  decision. 
***** 

13.  In  §  76.64,  paragraph  (d)  is  revised 
to  read  as  follows: 


§76.64 
plan. 


Denial  of  certificate  or  compliance 


(d)  The  Corporation,  or  any  person 
whose  interest  may  be  affected,  may  file 
a  petition  for  review,  not  to  exceed  30 
pages,  requesting  review  of  the 
Director's  decision.  This  petition  for 
review  must  be  filed  with  the 


Commission  not  later  than  30  days  after 
publication  of  the  Federal  Register 
notice.  Any  person  described  in  this 
paragraph  may  file  a  response  to  any 
petition  for  review,  not  to  exceed  30 
pages,  within  15  days  after  the  filing  of 
the  petition  for  review,  ff  the 
Commission  does  not  issue  a  decision  or 
take  other  appropriate  action  within  90 
days  after  the  publication  of  the  Federal 
Register  notice,  the  Director's  decision 
remains  in  effect.  The  Commission  may 
adopt,  by  order,  further  procediues  that, 
in  its  judgment,  would  serve  the 
purpose  of  review  of  the  Director's 
decision. 
***** 

14.  In  §  76.91,  the  introductory 
paragraph  and  paragraph  (n)  are  revised 
to  read  as  follows: 

§76.91    Emergency  planning. 

The  Corporation  shall  establish, 
maintain,  and  be  prepared  to  follow  a 
written  emergency  plan.  The  emergency 
plan  submitted  under  §  76.35(f)  must 
include  the  following  information: 
***** 

(n)  Comment  from  offsite  response 
organizations.  The  Corporation  shall - 
allow  the  offsite  response  organizations 
that  are  expected  to  respond  in  case  of 
an  accident  60  days  to  comment  on  the 
emergency  plan  before  submitting  it  to 
NRC.  The  Corporation  shall  provide  any 
comments  received  within  the  60  days 
to  the  NRC  with  the  emergency  plan. 
***** 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  August,  1999. 

For  the  Nuclear  Regulatory  Ckiminission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  99-21306  Filed  8-16-99;  8:45  am] 
BILLING  COOE  TSSO-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

lACFRParTsg 

[DockM  No.  99-NM-204-AD;  Amendnwnt 
39-11254;  AD  99-17-05] 

RIN2120-AA64 

AimvorthineM  Directives;  Israel 
Aircraft  Industries,  Ltd.,  Model  Astra 
SPX  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
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i  pplicable  to  certain  Israel  Aircraft 
dustries  Model  Astra  SPX  series 
lanes.  This  action  requires  repetitive 
pections  to  detect  cracking  of  the 

fuel  tube  assemblies  of  the  left  and 
t  engines,  and  corrective  action,  if 
k:essary.  This  amendment  is  prompted 
l^y  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
J  airworthiness  authority.  The 
ons  specified  in  this  AD  are 
tended  to  detect  and  correct  fuel  line 
ctiires,  which  could  result  in  in-flight 
ine  shutdowns  or  an  increased  risk 
engine  nacelle  fires. 
likTES:  Effective  September  1, 1999. 
The  incorporation  by  reference  of 
:( trtain  publications  listed  in  the 
ulations  is  approved  by  the  Director 
the  Federal  Register  as  of  September 
1999. 

Comments  for  inclusion  in  the  Rules 
cket  must  be  received  on  or  before 
September  16, 1999. 
ADDRESSES:  Submit  comments  in 
tjriplicate  to  the  Federal  Aviation 
ministration  (FAA),  Transport 
plane  Directorate,  ANM-114, 
ention:  Rules-Docket  No.  99-NM- 
14-AD,  1601  Lind  Avenue,  SW.. 
nton,  Washington  98055-4056. 
The  service  information  referenced  in 
is  AD  may  be  obtaiif^  from  Galaxy 
rospace  Corporation,  One  Galaxy 
ay.  Fort  Worth  Alliance  Airport,  Fort 
orth,  Texas  76177.  This  information 
y  be  examined  at  the  FAA,  Transport 
lane  Directorate,  1601  Lind 
Venue,  SW.,  Renton,  Washington;  or  at 
e  Office  of  the  Federal  Register,  800 
rth  Capitol  Street,  NW.,  suite  700, 
ashington,  DC. 

FURTHER  INFORMATION  CONTACT: 
3nnan  B.  Martonson,  Manager, 
temational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
.ind  Avenue,  SW.,  Renton,  Washington 
4055-4056;  telephone  (425)  227-2110; 

(425)  227-1149. 
lUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Administration  of  Israel 
(OAAI),  which  is  the  airworthiness 
ajuthority  for  Israel,  recently  notified  the 
that  an  unsafe  condition  may  exist 
certain  Israel  Aircraft  Industries 
del  Astra  SPX  series  airplanes.  The 
advises  that  cracking  of  the  main 
1  tube  assembly  on  the  left  engine 
s  found  at  the  base  of  the  "T"  joint 
Id  (fuel  pressure  switch  boss),  which 
ulted  in  fuel  leakage  on  one  occasion, 
ch  cracking  may  be  caused  by 
cessive  vibration  of  the  tube-mounted 
1  pressure  switch.  This  condition,  if 
littt  corrected,  could  result  in  fuel  line 
£p  Lctures  and  consequent  in-flight 
^gine  shutdowns  or  an  increased  risk 
engine  nacelle  fires. 


Explanation  of  Relevant  Service 
Information 

Israel  Aircraft  Industries  has  issued 
Astra  Alert  Service  Bulletin  1125-73A- 
191,  dated  April  2, 1999,  which 
describes  procedures  for  a  repetitive 
fluorescent  penetrant  inspection  to 
detect  cracking  of  the  main  fuel  tube 
assemblies  of  the  left  and  right  engines, 
and  corrective  action,  if  necessary.  The 
CAAI  classified  this  alert  service 
bulletin  as  mandatory  and  issued  Israeli 
airworthiness  directive  73-99-07-05, 
dated  July  11, 1999,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Israel. 

FAA's  Concluuons 

This  airplane  model  is  manufactiued 
in  Israel  and  is  type  certificated  for 
operation  in  the  United  Stales  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAAI  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAAI, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  detect 
cracking  of  the  main  fuel  tube 
assemblies  of  the  left  and  right  engines, 
which  could  result  in  fuel  line  fractures 
and  consequent  inflight  engine 
shutdowms  or  an  increased  risk  of 
engine  nacelle  fires.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletin  described 
previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  imtil  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Altliough  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 


affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  nde  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt -of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-204-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  i  ctfoft"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
re  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
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regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regidatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

Uflt  of  SableclB  in  14  CFR  Put  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

138.13    lAmwMladl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-17-05    Israel  Aircraft  Indiutries,  Ltd.: 

Amendment  39-11254.  Docket  99-NM- 
204-AD. 

Applicability:  Model  Astra  SPX  series 
airplanes,  serial  numbers  089  through  115 
indusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
raquire{nents  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the  main 
fuel  tube  assemblies  of  the  left  and  right 
engines,  which  could  result  in  fuel  line 
fractures  and  consequent  in-flight  engine 
shutdowns  or  an  increased  risk  of  engine 
nacelle  fires,  accomplish  the  following: 

Repetitive  Incpectioas  and  Corrective  Action 

(a)  Within  5  hours  time-in-service  after  the 
effective  date  of  this  AD:  Perform  a 
fluorescent  penetrant  inspection  to  detect 
cracking  of  the  main  fiiel  tube  assemblies  of 
the  left  and  right-engines  around  the  bases  of 
the  "T"  joint  welds  of  the  pressure 


transmitter  tubes,  in  accordance  with  Astra 
Alert  Service  Bulletin  1125-73A-191,  dated 
April  2, 1999.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  25  hours 
time-in-service.  If  any  crack  is  detected 
during  any  inspection  required  by  this 
paragraph,  prior  to  further  flight,  replace  the 
fuel  tube  assembly  with  a  new  or  serviceable 
part,  in  accordance  with  the  alert  service 
bulletin. 

Ahemative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Referenoa 

(d)  The  actions  shall  be  done  in  accordance 
%vith  Astra  Alert  Service  Bulliptin  1125-73A- 
191,  dated  April  2, 1999.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  from  Galaxy  Aerospace 
Corporation,  One  Galaxy  Way,  Fort  Worth 
Alliance  Airport,  Fort  Worth.  Texas  76177. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  tliis  AD  is  addressed 
in  Israeli  airworthiness  directive  73  99  07- 
05,  dated  July  11, 1999. 

(e)  This  amendment  becomes  effective  on 
September  1,1999. 

Issued  in  Renton,  Washington,  on  August 
6, 1999. 
D.  L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-20878  Filed  8-16-99;  8:45  am] 
BtLUNQ  COOE  4*10-13-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

18CFRPwt381 

[Dodm  No.  RM99-1 1-000] 

Annual  Updatetif  Hlbig  Fftee 

August  11. 1999. 

agency:  Federal  Energy  Regiilatory 

Commission. 

ACTION:  Final  rule;  annual  update  of 

Commission  filing  fees. 

SUMMARY:  In  accordance  with  §  381.104 
of  the  Commission's  regulations,  the 
Commission  issues  this  update  of  its 
filing  fees.  This  notice  provides  the 
yearly  update  using  data  in  the 
Commission's  Payroll  Utilization 
Reporting  System  to  calculate  the  new 
fees.  The  purpose  of  updating  is  to 
adjust  the  fees  on  the  basis  of  the 
Commission's  costs  for  Fiscal  Year 
1998. 

EFFECTIVE  DATE:  September  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Troy 
Cole,Office  of  Finance,  Accoimting  and 
Operations,Federal  Energy  Regulatory 
Cominission,  888  First  Street,  N£,  Room 
42-80, WashingtOBi  DC  20426,202-219- 
2970. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Roister, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
dociunent  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE,  Room  2A,  Washington. 
DC  20426. 

The  Conunission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  doctiments  issued  by  the 
Commission.  OPS  can  be  accessed  via 
Internet  through  FERC's  Home  Page 
(http://www.ferc.fed.us)  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  t^xt  of  this  document  will 
be  available  on  CIPS  in  ASCII, 
WordPerfect  6.1  and  WordPerfect  8.0 
format.  User  assistance  is  available  at 
202-208-2222  or  by  E-mail  to 
CipsMastei^ercfad.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
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'  omepage  using  the  RIMS  link  or  the 
:  nergy  Information  Online  icon.  User 
issistance  is  available  at  202-208-2222, 
or  by  E-mail  to  RimsMaster€>ferc.fed.us. 

Finally,  the  complete  text  on  diskette 
k  WordPerfect  format  may  be 
lurchased  from  the  Ck)mmission's  copy 
:[)ntractor,  RVJ  International,  Inc.  RV] 
Jitemational,  Inc.,  is  located  in  the 
^  ublic  Reference  Room  at  888  First 
jjtreet,  NE,  Washington,  DC  20426. 

The  Federal  Energy  Regulatory 
!  ommission  (Commission)  is  issuing 


this  notice  to  update  filing  fees  that  the 
Commission  assesses  for  specific 
services  and  benefits  provided  to 
identifiable  beneficiaries.  Pursuant  to 
§  381.104  of  the  Commission's 
regulations,  the  Commission  is 
establishing  updated  fees  on  the  basi.s  of 
the  Commission's  Fiscal  Year  1998 
costs.  The  adjusted  fees  announced  in 
this  notice  are  effective  September  16, 
1999.  The  Commission  has  determined 
with  the  concurrence  of  the 

FEES  APPLICABLE  TO  THE  NATURAL  GAS  POLICY  ACT 


Administrator  of  the  Offiee  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget, 
that  this  final  rule  is  not  a  major  rule 
within  the  meaning  of  section  251  of 
SubtiUe  E  of  SBREFA.  [5  U.S.C. 
§  804(2)]  The  Commission  is  submitting 
this  final  rule  to  both  Houses  of 
Congress  and  to  the  Comptroller 
General. 

The  new  fiee  schedule  is  as  follows: 


PeUtions  for  rate  approval  pursuant  to  18  CFR  284.123(b)(2).  (18  CFR  381.403) 


$7,320 


FEES  APPLICABLE  TO  GENERAL  ACTIvmES 


Petition  for  issuance  of  a  declaratory  order  (except  under  Part  I  of  the  Federal  Power  Act).  (18  CFR  381.302(a)) 
Review  of  a  Department  of  Energy  remedial  order:  Amount  in  controversy 

$0-9.999.  (18  CFR  381.303(b))   «^^.^ '. 

$10,000-29,999.  (18  CFR  381.303(b))  ....,.....V, !.!!!!!!!!!!""!!!"!!!! 

$30,000  or  more.  (18  CFR  381.303(a)) ..!.!1"!"!." 

Review  of  a  Department  of  Energy  denial  of  adjustment:  Amount  in  controversy 

$a-9,999.  (18  CFR  381.304(b))   

$10,000-29,999.  (18  CFR  381.304(b))   „ ; '.'.'.'"". 

$30,000  or  more.  (18  CFR  381.304(a)) '„',[ 

Written  legal  interpretations  by  the  Office  of  General  Counsel.  (18  CFR  381.305(a))  


14,710 

-100 
600 

21,470 

100 

600 

11,260 

4,220 


FEES  APPLICABLE  TO  NATURAL  GAS  PtPEUNES 


Pipeline  certificate  applications  pursuant  to  18  CFR  284.224.  (18  CFR  381.207(b)) 


1,000 


FEES  APPLICABLE  TO  COGENERATORS  AND  SMALL  POWER  PRODUCERS 


Certification  of  qualifying  status  as  a  small  power  production  facility.  (18  CFR  381.505(a)) 

Certification  of  qualifying  status  as  a  cogeneration  facility.  (18  CFR  381.505(a))  

Applications  for  exempt  wholesale  generator  status.  (18  CFR  381.801)  


12.650 

14,320 

1.460 


^  of  Subjects  in  18  CFR  Part  381 

Electric  power  plants.  Electric 
utilities.  Natural  gas,  Reporting  and 
Micordkeeping  requirements. 

By  the  Commission. 

"t  lomas  R.  Heriihy, 

i  i!  iecutive  Director  and  Chief  Financial 
Pificer. 

In  consideration  of  the  foregoing,  the 
( ]  smmission  amends  Part  381,  Chapter  I, 
' '  itle  18,  Code  of  Federal  Regulations,  as 
n>t  forth  below. 

iHfVRT  381— FEES 

1.  The  authority  citation  for  Part  381 
(t^ntinues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w;  16  U.S.C. 
M1-828C,  2601-2645;  31  U.S.C.  9701;  42 
I J  B.C.  7101-7352;  49  U.S.C.  60502;  49  A^p. 
lIS.Ql-85. 

1381.302    [Anwnded] 

2.  hi  §  381.302,  paragraph  (a)  is 
tjnended  by  removing  "$14,360"  and 
icserting  "$14,710"  in  its  place. 


§381.303    [AmendecQ 

3.  In  §  381.303,  paragraph  (a)  is 
amended  by  removing  "$20,960"  and 
inserting  "$21,470"  in  its  place. 

§381.304    [Amended] 

4.  hi  §  381.304,  paragraph  (a)  is 
amended  by  removing  "$10,990"  and 
inserting  "$11,260"  in  its  place. 

§381.305    [Amended] 

5.  In  §  381.305,  paragraph  (a)  is 
amendtKi  by  removing  "$4,120"  and 
inserting  "$4,220"  in  its  place. 

§381.403    [Amended] 

6.  Section  381.403  is  amended  by 
removing  "$7,140"  and  inserting 
"$7,320"  in  its  place. 

§381.505    [Amended] 

7.  In  §  381.505,  paragraph  (a)  is 
amended  by  removing  "$12,340"  and 
inserting  "$12,650"  in  its  place  and  by 
removing  "$13,970"  and  inserting. 
"$14,320"  in  its  place. 


§381.801    [Amended} 

8.  Section  381.801  is  amended  by 
removing  "$1,620"  and  inserting 
"$1,460"  in  its  place. 

(FR  Doc.  99-21280  Filed  8-16-99;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  No.  96N-0144] 

Over-the-Counter  Drug  Product* 
Containing  Colloidal  Silver  Ingredients 
or  Silver  Salts 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  all  over-the- 
counter  (OTC)  drug  products  containing 
colloidal  silver  ingredients  or  silver 
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salts  for  internal  or  external  use  are  not 
generally  recognized  as  safe  and 
effective  and  are  misbranded.  FDA  is 
issuing  this  final  rale  because  many 
ore  drug  products  containing  colloidal 
silvOT  ingredients  or  silver  salts  are 
being  marketed  for  numerous  serious 
disease  conditions  and  FDA  is  not 
aware  of  any  substantial  scientific 
evidence  that  supports  tiie  use  of  OTC 
colloidal  silver  ingredients  or  silver 
salts  for  these  disease  conditions. 
DATES:  This  regulation  is  effective 
Septemb«  16. 1999. 
FOR  RIRTHB)  MFOfWATKM  contact: 
Bradford  W.  Williams,  Center  for  Drug 
Evaluation  and  Research  (HFD-310), 
Food  and  Drug  Administration,  7520 
Standish  Pi.,  Rockville,  MD  20855.  301- 
594-0063. 
SINiPLEMENTARY  mFOfMA-nON: 

LBackgronnd 

In  the  Federal  Registn'  of  October  15, 
1996  (61  FR  53685),  FDA  published  a 
proposed  rule  to  declare  that  all  OTC 
drug  products  containing  colloidal 
silver  ingredients  orsilver  salts  are  not 
generally  recognized  as  safe  and 
effective,  and  are  new  drugs  and 
misbranded  within  the  meaning  of 
section  201  (p)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  321  (p)).  Colloidal  silver  is  a 
suspension  of  silver  particles  in  a 
colloidal  base.  In  recent  years,  colloidal 
silver  preparations  of  unioiown 
formulation  have  been  appearing  in 
retail  outlets.  These  products  are  labeled 
for  numerous  disease  conditions,  many 
of  which  are  serious  diseases.  The 
dosage  form  of  these  colloidal  silver 
products  is  usually  «ral,  but  product 
labeling  also  contains  directions  for 
topical  and,  occasionally,  intravenous 
use. 

FDA  has  not  approved  a  new  drug 
application  (NDA)  for  any  colloidal 
silver  product.  None  of  the  silver  salts 
evaluated  as  part  of  FDA's  OTC  drug 
review  was  found  to  be  generally 
recognized  as  safo  and  effective  for  its 
intended  use(s).  FDA  is  not  aware  of  any 
substantial  scientific  evidence  that 
supports  the  use  of  OTC  colloidal  silver 
ingredients  or  silver  salts  for  disease 
conditions.  The  agency  invited  any 
interested  parties  to  collect  and  submit 
any  existing  data  and  information  that 
support  the  safety  and  effectiveness  of 
colloidal  silver  ingredients  or  silver 
salts  for  any  of  the  uses  not  already 
evaluated  under  the  OTC  drug  review. 
Interested  persons  were  invited  to 
submit  written  comments  on  the 
proposed  regulation  and  on  the  agency's 
economic  impact  determination  by 
January  13, 1997. 


In  response  to  the  proposal,  the 
agency  received  251  responses.  Copies 
of  these  comments  are  on  public  display 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Additional 
information  that  has  come  to  the 
agency's  attention  since  publication  of 
the  proposal  is  also  on  public  display  in 
the  Dodcets  Management  Branch. 

Based  on  the  information  set  forth  in 
the  proposed  rule,  and  after 
consideration  of  the  information 
submitted  by  the  public  comments  (as 
summarized  as  follows),  FDA  is 
declaring  that  all  OTC  drug  products 
containing  colloidal  silver  ingredients 
or  silver  salts  are  not  generally 
recognized  as  safe  and  effective,  and  are 
new  drugs  and  misbranded  within  the 
meaning  of  section  201  (p)  of  the  act. 
Adequate  safety  and  effectiveness  data 
have  not  been  provided  to  establish 
general  recognition  of  the  safety  and 
effectiveness  of  colloidal  sUvot  or  silver 
salt  ingredients  for  any  OTC  drug  uses. 
The  data  submitted  did  not  include  the 
required  absorption,  metabolism,  tissue 
distribution,  accumulation,  excretion, 
and  pharmacodynamics  (e%ct  of  the 
drug  at  its  action  site)  of  silver  in  the 
body,  both  when  taken  internally  and 
applied  externally,  and  of  the  effect  of 
the  particle  size  of  the  silver  on  diese 
systemic  effects. 

FDA  is  amending  subpart  E  of  part 
310  (21  CFR  part  310)  to  add  §  310.548 
for  OTC  drug  products  containing 
colloidal  silver  ingredients  or  silver 
salts.  The  agency  has  expanded 
proposed  §  310.548(a)  to  include  some 
additional  silver  Ingredients. 

n.  Public  Conmients  and  the  Agency's 
Response 

A.  General  Comments 

1.  Many  comments  agreed  with  the 
proposed  rule.  One  of  ^ese  comments 
cautioned  against  the  dangers  of  using 
untested  drugs  and  recalled  that  Laetrile 
misled  imsuspecting  people  in  search  of 
a  quick  cancer  cure.  Another  comment 
provided  personal  experience  as  a 
victim  of  argyria  who  had  been 
disfigured  for  40  years  as  a  result  of 
using  colloidal  silver.  This  comment 
included  an  excerpt  firom  a  book  that 
recorded  114  cases  of  argyria  compiled 
in  the  1930's.  The  comment  contended 
that  many  marketers  of  colloidal  silver 
deny  the  potential  for  harm  and  often 
misquote  or  distort  the  historical  articles 
dealing  with  these  products. 

A  physician,  who  was  formerly  a 
pharmacist,  recoimted  his  own 
experience  in  reviewing  cases  of  argyria. 
The  victims  had  ingested  silver 


products  in  the  1940's  and  1950's.  The 
physician  was  concerned  that  a  product 
that  does  not  have  any  rational  use 
would  lead  to  the  redevelopment  of 
argryia  as  a  clinical  problem.  Anothw 
physician/ophthalmologist  commented 
that  coUoidal  silver  is  dangeroiis 
quackery. 

The  agency  appreciates  these 
comments  in  support  of  its  proposal. 

B.  Comments  on  Safety  and 
Effectiveness 

2.  One  comment  expressed  concern 
that  many  different  silver  products 
being  marketed  are  inferfor  products 
and  are  not  even  true  colloids.  Another 
comment  stated  that  the  vast  ma)ority  of 
silvw  products  being  sold  are  fraudident 

Eroducts.  The  comment  noted  that  it 
ad  tested  a  number  of  these  products 
and  found  that  several  actually  had  no 
silver  content,  one  did  not  contain  the 
silver  particle  size  as  stated  on  the  label, 
and  only  one  product  exceeded  all 
stated  purity  and  stability  claims  found 
on  the  label.  The  comment  added  that 
many  of  the  products  were  only 
duplicates  of  older  colloidal  silver 
products.  The  comment  considered 
these  "newer"  products  as  having  the 
same  dangers,  intermittent  effectiveness, 
and  lack  of  stability  as  the  older 
products.  The  comment  contended  that 
the  vast  majority  of  the  colloidal  silver 
products  it  tested  are  totally  useless, 
some  were  dangerous  to  ingest,  and 
some  were  possibly  a  threat  to  life.  The 
comment  stated  that  it  is  a  major 
problem  to  keep  off  the  market  these  so- 
called  "colloidal  silver"  products  that 
contain  significant  amounts  of  silver 
ions  and  silver  salts.  The  comment 
suggested  a  revision  of  the  United  States 
Pharmacopeia  (USP)  specifications  for 
these  products. 

Another  comment  stated  that  many  of 
the  colloidal  silver  products  it  analyzed 
are  considered  "Bredig  Sols"  (simple 
colloidal  silver),  referring  to  Bredig, 
Heidelberg,  1893.  The  comment  added 
that  a  pure  Bredig  Sol  is  simply 
elemental  silver  in  distilled  water,  while 
some  Bredig  Sols  are  mixed  Mrith  saline 
to  make  them  isotonic.  The  comment 
mentioned  that  the  silver  content  in 
these  products  (a  viable  product  could 
contain  0.005  percent  silver)  is  many 
magnitudes  less  than  the  silver  content 
of  the  products  discussed  by  FDA  in  its 
safety  and  effectiveness  evaluation  (61 
FR  53685  at  53686).  The  comment 
coBltended  that  the  agency  had  not 
reviewed  the  Bredig  Sols  and  disagreed 
with  the  agency's  assiunptions  that 
there  is  an  analogous  comparison 
between  colloidal  silver  proteins  and 
other  silver  compounds  to  a  simple 
Bredig  Sol. 
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These  comments  highlight  the 
I  ikisting  problems  in  trying  to  establish 
fi  hether  any  silver  salts  or  colloidal 
:  illver  ingredients  can  be  generally 
cognized  as  safe  and  effective. 

:ause  of  the  acknowledged 
fferences  in  silver  content  and  particle 
■<\ze  of  the  silver  in  various  products,  it 
i  difficult  to  draw  conclusions  from 
I  :linical  studies  conducted  on  different 
1  ;jlver  products.  The  agency  has  minimal 
:  manufacturing  controls  information  on 
Ikese  products.  The  agency  does  not 
uve  iiifonnation  that  assures  the 
!  itrength,  quality,  purity,  and  potency  of 
various  silver  products  used  in  clinical 
I  iiudies  and  other  reports  included  in 
1  he  comments. 

Concerning  the  conunent  suggesting  a 
1  evision  of  USP  specifications,  the 
)toposed  rule  stated  that  none  of  the 
ormerly  recognized  colloidal  silver 
>reparations  (e.g.,  colloidal  silver 
Iodide,  strong  (or  mild)  silver  protein, 
^tnmoniacal  silver  nitrate  solution)  has 
een  official  in  the  USP  or  the  National 
prmulary  (N.F.)  since  1975.  It  is 
dustry's  responsibility  to  have  these 
ver  ingredients  reinstated  in  the  USP 
N.F.  and  to  revise  the  specifications 
ed  in  the  former  compendial 
ponographs.  Concerning  "Bredig  Sols," 
e  comment  did  not  provide  any 
i>ecific  safety  and  effectiveness  data; 
us.  the  agency  is  not  able  to  establish 
at  such  products  are  generally 
cognized  as  safe  and  effective. 
3.  Several  comments  submitted 
formation  purporting  to  support  the 
fety  of  colloidal  silver  and  other  silver 
gredients.  The  comments  contended 
at  silver  is  nontoxic  and  has  minimal 
de  effects.  One  comment  stated  that 
Ver  is  poorly  absorbed  and  not  readily 
ained  in  the  body  when  taken  orally. 
other  comment  stated  that  colloidal 
ver  is  harmless  to  the  liver,  kidneys, 
er  internal  organs,  human  enzymes, 
d  the  eyes;  contains  no  free  radicals; 
d  has  no  reaction  with  other 
dications.  Several  comments 
ntioned  that  argyria,  a  blue  skin 
discoloration  resulting  from  prolonged 
idministration  of  silver  compounds  and 
iacumulation  in  the  body,  is  the  main 
ijde  effect  that  occurs.  One  comment 
plained  that  argyria  occurs  because  a 
amount  of  the  silver  compound  is 
sorbed  and  deposited  in  the  skin, 
ere  it  is  reduced  by  light  to  metallic 
i|ver;  the  resulting  skin  discoloration 
persisting  almost  indefinitely,  although 
t  lere  are  no  associated  toxic  effects.  The 
ctjmment  contended  that  colloidal  silver 
i  sithe  only  known  form  of  silver  that  is 
1 01  deposited  imder  the  skin  even  with 
1  i^e  doses.  Another  comment  added 
t  ilat  most  of  the  reported  cases  of  argyria 
r  3  suited  from  the  use  of  silver  nitrate. 


various  ionic  silver  salts,  or  highly 
concentrated  mild  silver  protein.  The 
comment  concluded  that  the  dilute, 
mild  silver  protein  products  marketed 
today  are  similar  to  pre-1938  colloidal 
silver  solutions  and  do  not  cause 
argjrria.  The  comment  also  discussed  the 
levels  of  silver  in  the  majority  of  silver 
products  marketed  today  and  indicated 
that  the  amount  of  silver  ingested  from 
these  products  and  the  diet  are  within 
the  Environmental  Protection  Agency's 
maximum  daily  exposure  reference  dose 
of  350  micrograms  per  day  for  a  70 
kilogram  (kg)  adult. 

Another  comment  presented  the 
results  of  several  animal  (rat)  studies 
involving  acute  or  chronic 
administration  of  various  amounts  of 
colloidal  silver  (mild  silver  protein  in 
colloidal  suspension),  approximately 
1,500  parts  per  million  (ppm),  either  by 
intravenous  (IV)  injectionor  in  drinking 
water.  The  IV  studies  included  an  initial 
acute  dose  finding  study  followed  by  a 
chronic  study  (0.15  or  0.015  milligram 
(mg)  per  1  milliliter  (mL)).  Two  groups 
of  foiu'  rats  received  each  dosage;  two 
rats  served  as  controls  and  received  1 
mL  of  physiological  saline  solution. 
Each  rat  received  a  total  of  12  injections. 
The  investigator  reported  that  no 
abnormal  clinical  or  behavioral  signs 
were  observed  after  12  days  of 
treatment.  In  another  followup  chronic 
IV  rat  study,  three  rats  were  injected 
with  1,500  ppm  colloidal  silver  three 
times  per  week  for  4  weeks  (a  total  of 
18  mg  per  300  gram  (g)  rat),  and  three 
rats  served  as  controls.  All  treated  and 
control  rats  were  weighed  at  the  time  of 
injection.  At  the  completion  of  the 
study,  there  were  no  differences  in  body 
weight  and  no  clinical  signs  or  gross 
pathologic  changes  between  the  treated 
and  control  groups.  The  drinking  water 
study  involved  15  rats  fed  1.5  ppm  mild 
silver  protein  solution  in  their  drinking 
water  for  40  days.  The  rats  showed  no 
clinical  signs  of  gross  pathological 
changes  at  the  end  of  the  treatment 
period.  Three  rats  received  regular 
drinking  water  and  served  as  controls. 
The  investigator  stated  that  the  data  do 
not  provide  information  about  the 
metabolic  fate  of  the  silver,  but  support 
safety  if  extrapolated  to  humans  because 
a  60-kg  person  would  have  to  be  given 
3.600  mg  to  receive  an  amount 
equivalent  to  the  rats'  highest  dose  (18 
mg/300  g  rat). 

The  agency  does  not  consider  this 
information  adequate  to  establish 
general  recognition  of  the  safety  of  silver 
salts  or  colloidal  silver  ingredients  for 
OTC  drug  use.  The  comments 
themselves  indicate  that  ionic  silver 
salts  and  highly  concentrated  mild 
silver  protein  clearly  are  not  safe  for 


OTC  use.  The  animal  data  indicate  that 
mild  silver  protein  in  colloidal 
suspension  at  low  concentrations  may 
be  safe  in  rats  when  administered  in 
specific  concentrations  for  up  to  40 
days.  Additional  data  are  needed  in 
humans  on  the  absorption,  uietabolism, 
tissue  distribution,  accumulation, 
excretion,  and  pharmacodynamics  of 
silver  in  the  body,  both  when  taken 
internally  and  applied  externally,  and  of 
the  effect  of  the  particle  size  of  the  silver 
on  these  systemic  effects.  The  agency 
concludes  that  a  full  pharmacologic 
profile  that  is  relevant  to  human  use  is 
needed. 

4.  Several  comments  submitted 
information  purporting  to  support  the 
effectiveness  of  colloidal  silver  and 
other  silver  ingredients.  One  comment 
provided  a  partial  list  of  the  more  than 
650  diseases  that  colloidal  silver  has 
been  used  against  and  included  a 
number  of  testimonials.  Another 
comment  stated  that  silver  will  kill  650 
disease  organisms,  but  it  does  not  cure 
650  diseases.  The  comment  added  that 
a  Bredig  Sol  of  silver  at  30  ppm  is  an 
effective  germicide  for  both  gram- 
positive  and  gram-negative  bacteria, 
fungi,  yeasts,  and  viruses.  Another 
comment  noted  the  antimicrobial  and 
bacteriostatic  effects  of  diluted  colloidal 
silver  protein  solutions.  One  comment 
provided  a  number  of  case  reports 
involving  the  use  of  a  colloidal  silver 
(200  ppm)  suspension  with  protein  and 
distilled  water  and  a  mild  silver  protein 
cream  to  treat  various  conditions  (e.g., 
rash,  pain,  and  sore  gums). 

Another  comment,  from  a  physician, 
described  a  double-blind  clinical  study 
that  he  conducted  using  a.  commercial 
colloidal  silver  product  (concentration 
not  provided)  in  22  men  ages  50  to  82, 
with  a  mean  age  of  61 .9  years.  The 
physician  obtained  a  brief  medical 
history  from  each  man  and  did  a  rectal 
examination.  The  men  reported  that 
nocturia  (frequency  of  urination)  ranged 
from  one  to  five  times  a  night.  The 
physician  assumed*  that  the  men  had 
benign  prostatic  hypertrophy  because  of 
thefr  age  and  the  onset  of  symptoms  in 
recent  years.  Of  the  22  men,  15  took 
colloidal  silver  and  7  took  placebo 
(colored  water).  The  dose  was  1 
teaspoon  (tsp)  of  the  products  morning 
and  evening,  and  the  duration  of  the 
study  was  fr6m  19  to  23  days,  with  one 
exception  of  10  days  for  a  late  entry.  At 
the  end  of  the  study,  four  men  (all  on 
the  colloidal  silver)  reported 
considerable  improvement  in  the 
nocturia,  with  a  reduction  from  2  to  4 
times  to  1  time  each  night,  while  six 
other  men  (five  on  the  colloidal  silver) 
noted  some  improvement  in  the 
nocturia.  Two  men  with  a  history  of 
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transurethral  resection  of  the  prostate, 
who  were  on  the  colloidal  silver,  did 
not  report  any  improvement. 

Subsequently,  all  of  the  men 
continued  on  colloidal  silver  (1  tsp 
daily)  for  the  next  8  weeks.  The  men 
were  interviewed  after  about  4  more 
weeks,  and  each  completed  an 
American  Urological  Association  (AUA) 
Symptom  Index  representing  symptoms 
at  the  time  of  the  interview.  The  men 
also  completed  an  AUA  index 
representing  symptoms  before  starting 
the  colloidal  silver.  The  AUA  index  is 
based  on  answers  to  seven  questions, 
graded  firom  0  (not  at  all)  to  5  (almost 
always),  with  the  score  being  a  sum  of 
the  answers  to  the  questions.  The  one 
man  who  reported  improvement  on 
placebo  reported  marked  improvement 
on  the  colloidal  silver,  with  his  nocturia 
decreasing  from  2  to  3  times  to  1,  and 
occasionally  0,  time  each  night.  His 
AUA  index  was  9+  at  the  beginning  and 
improved  to  a  3  at  the  last  interview. 
One  man  moved,  and  a  foUowup  was 
not  obtained.  Of  the  remaining  21  men, 
16  reported  improvement  of  varying 
degrees.  All  reported  decreased 
noctiuia,  with  five  men  recording  an 
improvement  of  2  or  less  on  the  AUA 
index  and  nine  men  reporting  an 
improvement  of  3  to  10  on  the  AUA 
index.  One  man  reported  that  he  had 
been  taking  a  prescription  drug  for 
benign  prostatic  hypertrophy  before 
starting  the  colloidal  silver.  The  last  two 
men  had  improvements  of  14  and  18  on 
the  AUA  index,  with  noctiuia 
decreasing  by  3  and  2  times, 
respectively.  Five  men  reported  no 
improvement  during  the  study.  Two  of 
these  men  had  a  history  of  transurethral 
resection  of  the  prostate,  one  had  been 
taking  a  prescription  drug  for  this 
condition  for  the  past  6  months  and  his 
noctiuia  had  already  improved  to  1  time 
each  ni^t,  and  the  other  two  had  been 
having  symptoms  for  6  and  15  years, 
respectively,  and  had  an  enlarged 
prostate  when  the  study  began.  The 
physician  noted  that  because  the  four 
men  with  a  tender  prostate  improved,  it 
was  reasonable  to  suggest  that  the 
beneficial  action  of  the  colloidal  silver 
was  due  to  its  antibacterial  activity.  He 
hypothesized  that  there  may  be  some 
subclinical  prostatitis  in  many  men  with 
benign  prostatic  hypertrophy,  and  this 
might  explain  why  the  colloidal  silver 
resulted  in  a  remarkable  reduction  in 
the  men's  symptoms.  The  physician 
concluded  that  the  results  of  this  study 
merit  further  investigation  by  the 
medical  community. 

The  physician  also  commented  on 
some  other  observations  from  about  50 
men  who  had  taken  colloidal  silver 
(most  for  symptoms  of  prostatism) 


imder  his  direction  before,  during,  and 
after  the  study  (d  period  of  about  6 
months).  Six  noted  clearing  of  acne  or 
other  infectious  lesions  of  the  skin, 
three  reported  improvement  of  mucus  in 
the  throat  and  associated  cough  of  long 
duration,  two  indicated  that  irritation 
around  the  anus  had  cleared,  one  stated 
that  he  had  no  sununer  colds  for  3 
months  (which  was  unusual  for  him), 
eight  reported  improvement  in  nasal 
discharge  and  sinus  trouble  (especially 
when  using  colloidal  silver  in  a  nasal 
spray),  two  noted  a  reduction  in  upset 
stomach  and  abdominal  pain,  and  two 
reported  that  their  sexual  enjoyment 
and  performance  had  improved.  The 
physician  concluded  that  these 
observations  suggested  some  areas  that 
needed  to  be  investigated  further. 

The  agency  finds  that  the  previous 
studies  are  not  adequate  and  well- 
controlled  clinical  studies  of  the  type 
described  in  §  314.126  (21  CFR  314.126) 
that  need  to  be  conducted.  The  studies 
have  major  methodic  flaws.  There  needs 
to  be  a  clear  statement  of  the  objectives 
of  the  investigation  and  a  protocol 
containing  a  specific  study  design,  the 
method  of  subject  selection  (with 
inclusion  and  exclusion  criteria),  the 
method  of  assigning  subjects  to 
treatment  and  control  groups,  well- 
defined  methods  for  measuring  the 
subjects'  responses,  and  methods  for 
analysis  of  the  study  results.  Adequate 
measiues  need  to  be  taken  to  minimize 
bias  on  the  part  of  the  subjects, 
observers,  and  analysts  of  the  data, 
which  is  done  by  adequate  blinding. 
The  agency  is  imable  to  determine  the 
adequacy  of  the  blinding  in  the 
physician's  study  because  the  placebo 
was  described  as  "colored  water."  The 
agency  is  not  able  to  ascertain  the 
degree  of  similarity  or  difference  that 
existed  in  the  appearance  of  the 
colloidal  silver  product  and  the  placebo 
to  determine  how  well  the  study  was 
blinded.  The  studies  need  replication  by 
other  investigators  and  need  to  follow 
§  314.126.  Likewise,  the  conditions 
described  in  the  case  reports  provided 
by  one  comment  need  to  be  studied  in 
adequate  and  well-controlled  clinical 
trials.  Finally,  the  information  that 
silver  will  kill  650  disease  organisms 
and  that  a  Bredig  Sol  of  silver  at  30  ppm 
is  an  effective  germicide  for  both  gram- 
positive  and  gram-negative  bacteria, 
fungi,  yeasts,  and  viruses  needs  to  be 
related  to  in  vivo  treatment  for  specific 
disease  conditions.  The  agency 
concludes  that  the  data  and  information 
submitted  are  not  sufficient  to  establish 
general  recognition  of  effectiveness  for 
colloidal  silver  or  other  silver 


ingredients  for  any  specific  OTC 
condition. 

C.  The  Grandfather  Clauses  of  the  Act 

5.  One  comment  claimed  that  the 
silver  products  marketed  today  are  the 
same  as  the  more  dilute  mild  silver 
protein  products  marketed  pre-1938  that 
did  not  cause  argyria.  The  .comment 
jnade  the  following  recommendation: 
FDA  should  set  guidelines  of  the 
acceptable  levels  of  the  solutions  and 
the  dosage  based  on  current  EPA  safety 
standards  and  what  was  available  pre- 
1938,  so  that  a  "^andfathered"  standard 
is  implemented.  Another  comment 
stated  that  not  approving  its  colloidal 
silver  product  as  a  grandfathered 
colloidal  silver  would  be  to  deprive  the 
public  of  the  use  of  an  extremely  safe 
and  effective  product  already  in  use  for 
4  years. 

The  "grandfather  exemption"  was 
discussed  in  detail  in  the  proposed  rule 
(61  FR  53685  to  53686).  None  of  the 
comments  provided  any  evidence  to 
show  that  the  composition  and  the 
labeling  of  colloidal  silver  or  silver  salt 
drug  products  have  remained 
imchanged  since  1938  or  1962.  Without 
such  evidence,  the  products  cannot 
qualify  for  either  grandfather 
exemption,  and  there  is  no  need  to  set 
any  guidelines  as  requested  by  one 
comment. 

D.  Freedom  of  Choice 

6.  A  niunber  of  comments  included 
individual  testimonials  or  expressions 
of  belief  that  colloidal  silver  benefited 
their  health  and  that  of  their  family 
members  or  friends.  A  few.  comments 
mentioned  benefits  experienced  by  pets. 
Many  of  the  comments  stated  that  the 
proposed  rule  would  deny  them  the 
freedom  of  choice  to  select  then  own 
drugs. 

FDA's  statutory  mandate  includes 
protection  and  promotion  of  the  public 
health  by  ensming  that  drugs  are  not 
only  safe  but  also  effective  for  their 
intended  use.  The  Commissioner  of 
Food  and  Drugs'  decision  on  the  status 
of  Laetrile,  published  in  the  Federal 
Register  of  August  5, 1977  (42  FR 
39788),  expresses  the  agency's  position 
on  freedom  of  choice  with  respect  to 
ensuring  that  drugs  are  not  only  safe, 
but  also  effective.  That  statement  reads 
in  part: 

In  passing  the  1962  Amendments  to  the 
act — the  amendments  that  require  that  a  drug 
be  proved  effective  before  it  may  be 
marketed — Congress  indicated  its 
conclusions  that  the  absolute  freedom  to 
choose  an  ineffective  drug  was  properly 
surrendered  in  exchange  for  the  freedoih 
from  the  danger  to  each  person's  health  and 
well-being  from  the  sale  and  use  of  worthless 
drugs  *  *  *.  To  the  extent  that  any  freedom 
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his  been  surrendered  by  the  passage  of  the 
1«  j  islation  which  bans  from  the  marketplace 
d  •  igs  that  have  not  been  proven  to  be 
e  ]  sctive.  that  surrender  was  a  rational 
d  3  :ision  which  has  resulted  in  the 
a'  :pievement  of  a  greater  freedom  from  the 
d  ihgers  to  health  and  welfare  represented  by 
sii:h  drugs. 

Agency  regulations  in  21  CFR 
33|0.10(a){4){ii)  state  that  the  standards 
ftii  effectiveness  for  an  OTC  drug  that  is 
gjperally  recognized  as  effective  include 
a  ijequirement  for  controlled  clinical 
iiiyestigations.  Isolated  case  reports, 
riihdom  experience,  and  reports  lacking 
tl^e  details  that  permit  scientific 
evaluation  are  not  considered  adequate 
td  iestablish  effectiveness.  Testimonials 
finm  consumers  cannot  be  considered  as 
aqBquate  proof  of  effectiveness  or  safety. 
Ni)ne  of  the  conunents  presented  any 
evidence  of  safety  or  effectiveness 
jTond  personal  experience. 
.  the  absence  of  data  demonstrating 

i|t  the  ingredients  present  in  OTC  drug 
products  containing  colloidal  silver 
iiigredients  or  silver  salts  are  generally 
r^^ognized  as  safe  and  effective,  these 
sdients  cannot  be  included  in  an 
tC  drug  product.  After  the  effective 
d^e  of  the  final  regulation,  any  such 

~;  drug  product  initially  introduced 
o^jinitially  delivered  for  introduction 

HO  interstate  commerce  (unless  it  is  the 
sitpject  of  an  approved  NDA,  of  which 
th^re  ciurently  are  none)  that  is  not  in 
cibmpliance  with  this  regulation  will  be 
si^pject  to  regulatory  action. 

r/ie  Dietary  Supplement  Health  and 
ication  Act  (DSHEA) 

1 1-  Several  comments,  firom 
isumers,  stated  that  the  specific 
luct  they  used  did  not  make  any 
i  and  might  be  considered  a 
Mtary  supplement.  None  of  the 
^tnments  provided  any  labeling  or 
ufics  about  the  products  they  used. 
This  final  rule  addresses  products 
rketed  as  OTC  drugs.  A  product  that 
isliiot  intended  for  OTC  "drug"  use  in 
aijcord  with  section  201(g)(1)  of  the  act 
iuld  not  be  subject  to  this  final  rule. 
AI  product  containing  silver  could, 
ler  certain  circiunstances,  be 
rketed  as  a  dietary  supplement  if  it 

I  the  definition  in  section  201  (^  of 
I  act  and  other  applicable 
^uiiements.  Among  other  things,  such 

luct's  label  must  state  that  the 
iduct  is  a  dietary  supplement  and 
miaet  other  labeling  requirements  of  the 
acit  (See,  e.g.,  section  403(q),  (r),  and  (s) 
of  the  act  (21  U.S.C.  343(q),  (r),  and  (s)).) 
It  ihust  also  meet  the  safety 
re[  uiiements  of  the  act.  (See,  e.g.,  21 
U  J  I.e.  342(a),  (f),  and  (g).)  FDA  may  take 
re  I  ulatory  action  against  a  product 
m  i  rketed  as  a  dietary  supplement  when 
ai  I  horized  to  do  so  by  the  act. 


A  dietary  supplement  containing 
colloidal  silver  or  silver  salts  may  not  be- 
labeled  in  whole  or  in  part  for  topical 
use.  Section  201(ff)(2)(A)(i)  of  the  act 
requires  that  a  dietary  supplement  is  a 
product  that  is  "intended  for  ingestion." 
The  term  ingestion  has  been  addressed 
by  the  court  in  United  States  v.  Ten 
Cartons,  Ener-B  Nasal  Gel,  888  F.  Supp. 
393  (E.D.N.Y.),  affd,  72  F.3d  285  (2d 
Cir.  1995).  A  topical  product  could  not 
be  a  dietary  supplement. 

m.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regvdation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  if  a  rule  has 
a  significant  impact  on  a  substantial 
number  of  small  entities,  an  agency 
must  analyze  regulatory  options  that 
would  minimize  any  significant  impact 
of  the  rule  on  small  entities. 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1501  et  seq.) 
requires  that  agencies  prepare  a  written 
statement  and  economic  analysis  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation).  As  the  agency  stated  in  the 
proposed  rule,  this  rulemaking  is  not 
expected  to  pose  a  significant  impact  on 
small  business  because  only  a  limited 
number  of  products  are  affected  (61  FR 
53685  at  53687). 

The  agency  believes  that  this  final 
r\Ue  is  consistent  with  the  principles  set 
out  in  the  Executive  Order  and  in  these 
two  statutes.  The  purpose  of  this  final 
rule  is  to  establish  that  all  OTC  drug 
products  containing  colloidal  silver 
ingredients  or  silver  salts  for  internal  or 
external  use  are  not  generally 
recognized  as  safe  and  effective  and  are 
misbranded.  The  agency's  Drug  Listing 
System  identifies  a  multitude  of  silver- 
containing  products.  These  products 
may  contain  silver,  silver  ion,  silver 
chloride,  silver  cyanide,  silver  iodide, 
silver  oxide,  or  silver  phosphate. 

All  of  these  manufactiu«rs  are 
considered  small  entities,  using  the  U.S. 
Small  Business  Administration 
designation  for  this  industry  (750 
employees). 


Manufacturers  will  no  longer  be  able 
to  market  OTC  drug  products  containing 
any  silver  ingredients  after  the  effective 
date  of  the  final  nde.  While  the 
manufacturers  may  inciu-  a  loss  of 
revenue  from  some  of  these  products, 
some  silver  products  for  internal  use 
may  be  able  to  continue  to  be  marketed 
as  dietary  supplements,  provided  they 
meet,  among  other  regulatory 
requirements  applicable  to  dietary 
supplements,  the  definition  of  dietary 
supplements  in  section  201(ff)  of  the  act 
and  meet  the  labeling  requirements  of 
section  403  of  the  act. 

Manufacturers  have  been  aware  of  the 
possible  effects  on  the  status  of  these 
OTC  silver  drug  products  since  October 
1996  and  have  not  submitted  adequate 
safety  and  effectiveness  data  to  the 
agency.  Since  publication  of  the  1996 
proposal  and  with  the  30-day 
implementation  date  after  publication  of 
the  final  rule,  manufactiu-ers  should 
have  ample  time  to  deplete  most  of  their 
remaining  stock  of  OTC  drug  products 
containing  the  affected  ingredients. 

The  agency  has  considered  a  longer 
effective  date  for  Uiis  final  rule. 
However,  manufacturers  have  not 
submitted  the  necessary  data,  and  safety 
and  effectiveness  have  not  been 
established  for  the  ingredients  included 
in  this  final  rule.  Consimiers  will  benefit 
from  the  removal  from  the  marketplace 
of  OTC  drug  products  containing 
ingredients  for  which  safety  and 
effectiveness  have  not  been  established. 
li  consumers  purchase  these  products 
marketed  as  dietary  supplements  and  if 
the  product  bears  a  statement  claiming 
a  benefit  related  to  a  classical  nutrient 
deficiency  disease  and  discloses  the 
prevalence  of  such  disease  in  the  United 
States,  describes  the  role  of  a  nutrient  or 
dietary  ingredient  intended  to  affect  the 
structure  or  function  of  the  body  in 
humans,  characterizes  the  documented 
mechanism  by  which  a  nutrient  or 
dietary  supplement  acts  to  maintain 
such  structiu*  or  function,  or  describes 
general  well-being  from  consumption  of 
a  nutrient  or  dietary  ingredient,  then  the 
labeling  will  have  to  inform  them  that 
"This  statement  has  not  been  evaluated 
by  the  Food  and  Drug  Administration. 
This  product  is  not  intended  to 
diagnose,  treat,  cure,  or  prevent  any 
disease."  (See  21  U.S.C.  343(r)(6).) 

While  this  final  rule  may  cause 
manufacturers  to  discontinue  marketing 
or  reformulate  or  relabel  some  products, 
these  manufacturers  have  known  for 
some  time  that  if  adequate  data  were  not 
submitted  to  support  safety  and 
effectiveness,  cessation  of  marketing  of 
the  ciurent  OTC  drug  products  would 
be  required,  in  any  event,  when  the  final 
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rule  was  published  and  became 
effective. 

The  analysis  shows  that  this  final  rule 
is  not  economically  significant  imder 
Executive  Order  12866  and  that  the 
agency  has  considered  the  burden  to 
small  entities.  Thus,  this  economic 
analysis,  together  with  other  relevant 
sections  of  this  docrunent,  serves  as  the 
agency's  final  regulatory  flexibility 
analysis,  as  required  under  the 
Regulatory  Flexibility  Act.  Finally,  this 
analysis  shows  that  the  Unfunded 
Mandates  Reform  Act  does  not  apply  to 
the  final  rule  because  it  would  not  result 
in  an  expenditure  in  any  one  year  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million. 

IV.  PaperwiMic  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

V.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  indf^dually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neithw  an  environmental  assessment 
nor  an  enviionmeiital  impact  statement 
is  required. 

List  of  Snl^ects  in  21  CFR  Part  310 

Administrative  practice  and 
procediue.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  luider 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310-MEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

AudMHity:  21  U.S.C.  321,  331,  351,  352. 
353.  355,  360b-360f,  360),  361(a),  371,  374, 
375,  379e;  42  U.S.C.  216,  241,  242(a),  262, 
263b-263n. 

2.  Section  310.548  is  added  to  subpart 
E  to  read  as  follows: 

1310.548    Drug  products  containing 
colloidal  silver  ingredients  or  silver  salts 
offsred  oveMlie-countsr  (OTC)  for  the 
treatment  and/or  ptevention  of  disease. 

(a)  Colloidal  silver  ingredients  and 
silver  salts  have  been  marketed  in  over- 
the-coimter  (OTC)  drug  products  for  the 
treatment  and  prevention  of  ntunerous 
disease  conditions.  There  are  serious 
and  complicating  aspects  to  many  of  the 
diseases  these  silver  ingredients  purport 


to  treat  or  prevent.  Fiufter,  there  is  a 
lack  of  adequate  data  to  establish 
general  recognition  of  the  safety  and 
effectiveness  of  colloidal  silver 
ingredients  or  silver  salts  for  OTC  use  in 
the  treatment  or  prevention  of  any 
disease.  These  ingredients  and  salts 
include,  but  are  not  limited  to,  silver 
proteins,  mild  silver  protein,  strong 
silver  protein,  silver,  silver  ion,  silver 
chloride,  silver  cyanide,  silver  iodide, 
silver  oxide,  and  silver  phosphate. 

(b)  Any  OTC  drug  product  containing 
colloidal  silver  ingredients  or  silver 
salts  that  is  labeled,  represented,  or 
promoted  for  the  treatment  and/or 
prevention  of  any  disease  is  regarded  as 
a  new  drug  within  the  meaning  of 
section  201  (p)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  for 
which  an  approved  application  or 
abbreviated  application  under  section 
505  of  the  act  and  part  314  of  this 
chapter  is  required  for  marketing,  hi  the 
absence  of  an  approved  new  drug 
application  or  abbreviated  new  drug 
application,  such  product  is  also 
misbranded  imder  section  502  of  the 
act. 

(c)  Clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
containing  colloidal  silver  or  silver  salts 
labeled,  represented,  or  promoted  for 
any  OTC  drug  use  is  safe  and  effective 
for  the  purpose  intended  must  comply 
with  the  requirements  and  procedures 
governing  the  use  of  investigational  new 
drugs  as  set  forth  in  part  312  of  this 
chapter. 

(d)  After  September  16, 1999,  any 
such  OTC  drug  product  containing 
colloidal  silver  or  silver  salts  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
that  is  not  in  compliance  with  this 
section  is  subject  to  regulatory  action. 

Dated:  July  14, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-21253  Filed  8-16-99;  8:45  am] 
BRUNO  CODE  4160-01-F 


DEPARTMENT  OF  TRANSPORTATION 

CoastGuard 

33  CFR  Part  165 

[CGD01-9»-135] 
RIN2115-AA97 

Safvty  Zona  Port  of  New  Yortc/Naw 
Jaraay  Annual  Marina  Events 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 


summary:  The  Coast  Guard  is  removing 
a  number  of  Safety  Zone  regulations  for 
annual  fireworks  displays.  This  action  is 
necessary  to  update  the  current 
regulations  for  Safiaty  Zones.  This  action 
is  intended  to  remove  regulations  for 
events  that  are  now  covered  by  other 
regulations. 

DATES:  This  rule  is  effective  August  17, 
1999. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  205,  Staten  Island,  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (718) 
354-4193. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 
SUPPt.EMENTARY  MFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  These  procedures  are 
imnecessary  because  this  regulation  is 
strictly  administrative  in  nature.  This 
final  rule  merely  removes  obsolete 
sections  in  33  CFR  part  165.  The  safety 
zones  being  removed  have  gone  through 
notice  and  comment  rulemaking  and  are 
included  in  the  First  Coast  Guard 
District  Fireworks  list  in  33  CFR 
100.114. 

Background  and  Purpose 

One  Jime  28, 1999,  the  First  Coast 
Guard  District  published  a  Final  rule  in 
the  Federal  Register  (64  FR  34543) 
updating  the  r^ulations  for  Fireworks 
displays  within  the  First  Coast  Guard 
District  (33  CFR  100.114).  The  following 
regulations  for  fireworks  displays  from 
33  CFR  part  165  were  added  to  the  list 
in  §  100.114  and  are  no  longer  required 
in  part  165: 

1.  §  165.161  Safety  Zone;  Annual 
"Fireworks  on  the  Navesink"  Fireworks 
Display  Navesink  River,  Red  Bank,  New 
Jersey. 

2.  §  165.166  Safety  Zone;  Annual 
Burlington  hidependence  Day 
Celebration  Fireworks  Display, 
Burlington  Bay,  Vermont. 

3.  §  165.167  Safety  Zone;  Annual 
Rensselaer  Festival  Fireworks  Display, 
Hudson  River,  New  York. 

4.  §  165.170  Safety  Zone;  Heritage  of 
Pride  Fireworks  EHsplay,  Hudson  River, 
New  YorL 
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5.  §  165.174  Safety  Zone;  Annual 
luth  Street  Seaport  New  Yearns  Eve 
iworks  Display,  East  River,  New 
rk. 
§  165.175  Safety  Zone;  Annual 
Sjcfuth  Street  Seaport  Memorial  Day 
~    works  Display,  East  River,  New 
rk. 

.  §  165.178  Safety  Zone;  Annual 
N  orth  Hempstead  Memorial  Day 
F  L-eworks  Display,  Hempstead  Harbor, 
N « w  York. 

R I  gulatory  Evaluation 

This  final  rule  is  not  a  significant 
nij^ulatory  action  under  section  (f)  of 
Executive  Order  12866  and  does  not 
juire  an  assessment  of  potential  costs 
benefits  under  section  6(a)(3)  of  that 
ier.  It  has  not  been  reviewed  by  the 
ice  of  Management  and  Budget  under 
itit  Order.  It  is  not  significant  imder  the 
rdgulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
[4i  FR  11040;  Februar>'  26, 1979).  The 
St  Guard  expects  the  economic 
3act  of  this  final  rule  to  be  so 
limal  that  a  full  Regulatory 
iluation  under  paragraph  lOe  of  the 
latory  policies  and  procedures  of 
'  is  unnecessary.  This  finding  is 
k^ed  on  the  fact  that  this  regulation  is 
stHctly  adiriinistrative  in  nature  and  that 
the  regulations  have  gone  through 
no  tice  and  comment  rulemaking  while 
bilng  added  to  the  list  of  First  Coast 
Guard  District  fireworks  displays  in  33 
CfiR  100.114. 

s4all  Entities 

tinder  the  Regulatory  Flexibility  Act 
(S  b.S.C.  601  et  seq.),  the  Coast  Guard 
Cdnsidered  whether  this  final  rule  will 
hi  ive  a  significant  economic  impact  on 
a  substantied  niunber  of  small  entities, 
"^iiall  entities"  include  small 
businesses,  not-for-profit  organizations 
tlut  are  independently  owned  and 
o]  )^rated  and  are  not  dominant  in  their 
fi(  )ids,  and  governmental  jurisdictions 
w|ih  populations  of  less  than  50,000. 

For  reasons  discussed  in  the 
latory  Evaluation  above,  the  Coast 
rd  certifies  under  section  605(b)  of 

I  Regulatory  Flexibility  Act  (5  U.S.C. 

I  et  seq.)  that  this  final  rule  will  not 
h^^e  a  significant  economic  impact  on 
a  itibstantial  number  of  small  entities. 

OtUection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U  S.C.  3501  et  seq.) 

F«  ^eralism 

["he  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and 
erf teria  contained  in  Executive  Order 


find 


12612  and  has  determined  that  this  final 
nde  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 
104-4, 109  Stat.  48]  requires  Federal 
agencies  to  assess  the  efiects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  Federal  mandate  is 
a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  final  rule  does 
not  impose  Federal  mandates  on  any 
Slale,  or  tribal  governments,  or  the 
private  sector. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  imder  figure  2-1. 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  is 
categorically  excluded  fi'om  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measiues. 
Waterways.* 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coat  guard  amends  33 
CFR  part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

(Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

S  165.161    [Removed] 

2.  Remove  §165.161. 

§165.166    [Removed] 

3.  Remove  §  165.166. 

§165.167    [Removed] 

4.  Remove  §165.167. 

§165.170    [Removed] 

5.  Remove  §165.170 


§165.174    [Removed] 

6.  Remove  §165.174. 

§165.175    [Removed] 

7.  Remove  §165.175. 

§165.178    [Removed] 

8.  Remove  §165.178. 
Dated:  August  6, 1999. 

R.E.  Bennis, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  York. 

(FR  Doc.  99-21269  Filed  a-16-99;  8:45  am] 

BHJJNG  CODE  4910-15-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 

RIN2900-AJ03 

Reconsideration  of  Denied  Claims 

'AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs' 
"Medical"  regulations  by  adding  a  new 
section  to  set  forth  reconsideration 
procedures  regarding  claims  for  benefits 
administered  by  the  Veterans  Health 
Administration.  These  procedures 
would  not  only  allow  for  more  reflective 
decisions  at  the  local  level  but  would 
also  allow  some  disputes  to  be  resolved 
without  the  need  for  further  appeal  to 
the  Board  of  Veterans'  Appeals. 
DATES:  Effective  Date:  August  17.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Troy 
L.  Baxley,  Health  Administration 
Service  (IOCS),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington  DC  20420,  telephone  (202) 
273-8301.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  February  27, 1998  (63  FR 
9990),  we  proposed  to  amend  the 
"Medical"  regulations  (38  CFR  part  17) 
by  adding  a  new  section  to  set  forth 
reconsideration  procedures  regarding 
claims  for  benefits  administered  by  the 
Veterans  Health  Administration  (VHA). 
We  provided  a  60-day  comment  period, 
which  ended  April  28,  1998.  We 
received  comments  itojn  two  soiuces. 

Both  commenters  asserted  that  the  VA 
person  rendering  a  decision  upon 
reconsideration  should  not  be  the  same 
person  who  rendered  the  original 
decision.  We  agree  and  have  delegated 
the  authority  for  making  the 
reconsideration  decision  to  the 
immediate  supervisor  of  the  initial  VA 
decision-maker. 
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One  commenter  asserted  that  under 
§  17.133(a)  of  the  proposed  rule,  the 
examples  provided  are,  indeed, 
examples  and  are  not  all  inclusive.  We 
agree.  We  have  revised  the  text  to  more 
clearly  emphasize  that,  imless  other 
reconsideration  procedures  apply,  the 
reconsideration  procedines  of  this  rule 
apply  to  VHA  decisions  that  are 
appealable  to  the  Board  of  Veterans' 
Appeals.  Also,  we  have  clarified  the 
procediues  to  state  that  they  do  not 
apply  to  decisions  made  outside  VHA, 
such  as  rating  decisions  made  by  the 
Veterans  Benefits  Administration  and 
adopted  by  VHA  for  decisionmaking. 

Paperworic  Redaction  Act  oi  1995 

The  Office  of  Management  and  Budget 
(OMB)  has  cleared  the  information 
collection  and  has  assigned  an  OMB 
control  number  2900-0600. 

Regnlatoiy  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  this  final  nile  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Although  the  adoption  of  the  final  rule 
could  afiisct  small  businesses,  it  would 
not  have  a  significant  impact  on  any 
small  business.  Therefore,  pursuant  to  5 
U.S.C.  605(b).  the  proposed  rule  is 
racempt  from  the  initial  and  final 
regidatory  flexibility  analysis 
requirements  of  §§  603  and  604. 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  program  niunbers. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure,  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations,  Government 
contracts.  Grant  programs-health,  Gnni 
programs-veterans.  Health  care.  Health 
facmties.  Health  professions.  Health 
records.  Homeless.  Medical  and  dental 
schools.  Medical  devices.  Medical 
research.  Mental  health  programs. 
Nursing  homes.  Philippines,  Reporting 
and  recordkeeping  requirements. 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans. 

Approved:  June  28, 1999. 
Togo  D.  West,  Jr., 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  17  is  amended  to 
read  as  follows: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  1721,  unless 
otherwise  noted. 


2.  In  part  17.  an  undesignated  center 
heading  and  §  17.133  are  added  to  read 
as  follows: 

Reconsideration  of  Denied  dainu 

117.133    ProMduras. 

(a)  Scope.  This  section  sets  forth 
reconsideration  procedures  regarding 
claims  for  benefits  administered  by  the 
Veterans  Health  Administration  (VHA). 
These  procedures  apply  to  claims  for 
VHA  benefits  regarding  decisions  that 
are  appealable  to  the  Board  of  Veterans' 
Appe^  (e.g.,  reimbursement  for  non- 
VA  care  not  authorized  in  advance, 
reimbursement  for  beneficiary  travel 
expenses,  reimbursement  for  home 
improvements  or  structural  alterations, 
etc.).  These  procedures  do  not  apply 
when  other  regulations  providing 
reconsideration  procedures  do  apply 
(this  includes  CHAMPVA  (38  CFR 
17.270  through  17.278)  and  spina  bifida 
(38  CFR  17.904)  and  any  other 
regulations  that  contain  reconsideration 
procedures).  Also,  these  procedures  do 
not  apply  to  decisions  made  outside  of 
VHA,  such  as  decisions  made  by  the 
Veterans  Benefits  Administration  and 
adopted  by  VHA  for  decisionmaking. 
These  procedures  are  not  mandatory, 
and  a  daimant  may  choose  to  appeal  the 
denied  claim  to  the  Board  of  Veterans-' 
Appeals  pursuant  to  38  U.S.C.  7105 
without  utilizing  the  provisions  of  this 
section.  Submitting  a  request  for 
reconsideration  shall  constitute  a  notice 
of  disagreement  for  piuposes  of  filing  a 
timely  notice  of  disagreement  imder  38 
U.S.C.  7105(b). 

(b)  Process.  An  individual  who 
disagrees  with  the  initial  decision 
denying  the  claim  in  whole  or  in  part 
may  obtain  reconsideration  under  this 
section  by  submitting  a  reconsideration 
request  in  writing  to  the  Director  of  the 
healthcare  facility  of  jurisdiction  within 
one  year  of  the  date  of  the  initial 
decision.  The  reconsideration  decision 
will  be  made  by  the  immediate 
supervisor  of  the  initial  VA  decision- 
maker. The  request  must  state  why  it  is 
concluded  that  the  decision  is  in  error 
and  must  include  any  new  and  relevant 
information  not  previously  considered. 
Any  request  for  reconsideration  that 
does  not  identify  the  reason  for  the 
dispute  will  be  returned  to  the  sender 
without  further  consideration.  The 
request  for  reconsideration  may  include 
a  request  for  a  meeting  with  the 
immediate  supervisor  of  the  initial  VA 
decision-maker,  the  claimant,  and  the 
claimant's  representative  (if  the 
claimant  wishes  to  have  a  representative 
present).  Such  a  meeting  shall  only  be 
for  the  purpose  of  discussing  the  issues 
and  shall  not  include  formal  procedures 


(e.g.,  presentation,  cross-examination  of 
witnesses,  etc.).  The  meeting  will  be 
taped  and  transcribed  by  VA  if 
requested  by  the  claimant  and  a  copy  of 
the  transcription  shall  be  provided  to 
the  claimant  After  reviewing  the  matter, 
the  immediate  supervisor  of  the  initial 
VA  decision-maker  shall  issue  a  written 
decision  that  afBrms,  revOTses.  or 
modifies  the  initial  decision. 

Note  to  §  17.133:  The  final  decision  of  the 
immediate  suftervisor  of  the  initial  VA 
decision-maker  will  inform  the  claimant  of 
further  appellate  rights  for  an  appeal  to  the 
Board  of  Veterans'  Appeals. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  section  under  control 
number  2900-0600) 
(Authority:  38  U.S.C.  511.  38  U.S.C  7105) 

[PR  Doc.  99-21249  Filed  8-16-99;  8:45  am] 
BUMG  COOE  832»^-# 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart21 

mN2900-AJ40 

Veterans  Education:  IncreMed 
AlkmanMS  for  llM  Educational 
Aaaiatanca  Taat  Proyawi 

agencies:  Department  of  Defense  and 
Department  of  Veterans  Affairs. 
action:  Final  rule. 

StnMiARY:  The  law  provides  that  rates  of 
subsistence  allowance  and  educational 
assistance  payable  under  the 
Educational  Assistance  Test  Program 
shall  be  adjusted  annually  by  the 
Secretary  of  Defense  based  upon  the 
average  actual  cost  of  attendance  at 
public  institutions  of  higher  education 
in  the  twelve-month  period  since  the 
rates  were  last  adjusted.  After 
consultation  with  the  Department  of 
Education,  the  Department  of  Defense 
has  concluded  that  the  rates  for  the 
1998-99  academic  year  should  be 
increased  by  5%  over  the  rates  payable 
for  the  1997-98  academic  year.  The 
regulations  dealing  with  these  rates  are 
amended  accordingly. 
DATES:  This  rule  is  effective  August  17, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Susling.  Jr.,  Education 
Advisor.  Education  Service,  Veterans 
Benefits  Administration,  (202)  273- 
7187. 

SUPPt-EMBfTARY  INFORMATION:  The  law 
(10  U.S.C.  2145)  provides  that  the 
Secretary  of  Defense  shall  adjust  the 
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c  :pount  of  educational  assistance  which 
inay  be  provided  in  any  academic  year 
lUider  the  Educational  Assistance  Test 
I  'togram,  and  the  amoimt  of  subsistence 
i  jlowance  authorized  under  that 
I  i^t)gram.  The  adjustment  is  to  be  based 
\  ifaon  the  twelve-month  increase  in  the 
{ yerage  actual  cost  of  attendance  at 
])jiblic  institutions  of  higher  education. 
i\k  required  by  law,  the  Department  of 
I  )^fense  has  consulted  with  the 
I  )^partment  of  Education.  The 
I  l^partment  of  Defense  has  concluded 
tpat  these  costs  increased  by  5%  in  the 
97-98  academic  year.  Accordingly, 
s  final  rule  changes  38  CFR  21.5820 
d  21.5822  to  reflect  a  5%  increase  in 
le  rates  payable  in  the  1998-99 
l^ademic  year.  These  changes  to 
§  &1.5820  include  removing  provisions 
vpf  adjustments  to  compensate  for 
iunding,  which  were  not  applicable 
cause  this  year  the  resulting 

erical  values  did  not  involve 
nding.  Other  nonsubstantive  changes 
made  for  the  purpose  of 
ification. 

rative  Procedure  Act 

'ursuant  to  5  U.S.C.  553  there  is  good 
ise  for  finding  that  notice  and  public 
3cedure  are  impractical,  uimecessary 
id  contrary  to  the  public  interest  and 
3re  is  good  cause  for  dispensing  with 
JO-day  delay  of  the  effective  date.  The 
^es  of  subsistence  allowance  and 
^ucational  assistance  payable  imder 

Educational  Assistance  Test 
3gram  are  determined  based  on  a 
ktutory  formula  and,  in  essence,  the 
Iculation  of  rates  merely  constitutes  a 
^n-discretionary  ministerial  act.  The 
ler  changes  made  by  this  document 
merely  nonsubstantive  changes  for 
t|ip  purpose  of  clarification. 

H(  ^atory  Flexibility  Act 

J  rhe  Secretary  of  Veterans  Affairs  and 
tfce  Secretary  of  Defense  hereby  certify 
"lat  this  final  rule  will  not  have  a 
ficant  economic  impact  on  a 
tstantial  number  of  small  entities  as 
[^y  are  defined  in  the  Regidatory 
ixibility  Act,  5  U.S.C.  601-612.  This 
il  rule  directly  affects  only 
iividuals.  Pursuant  to  5  U.S.C.  605(b), 
is  final  rule,  therefore,  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
aiijalyses  requirements  of  sections  603 
aj  lid  604. 

piere  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
p  rbgram  affected  by  this  final  nUe. 

L  k  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
p  'ocediu*.  Armed  forces.  Civil  rights. 
C  laims.  Colleges  and  universities, 
C  ]  oflict  of  interests ,  Defense 


Department,  Education,  Employment, 
Grant  programs-education.  Grant 
programs-veterans.  Health  programs. 
Loan  programs-education.  Loan 
programs- veterans,  Manpower  training 
programs.  Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Approved:  March  10, 1999. 
Togo  D.  West.  Jr., 

Secretary  of  Veterans  Affairs. 

Approved:  May  19,  1999. 
Curtis  B.  Taylor, 

Colonel  U.S.  Army,  Principal  Director. 
(Military  Personnel  Policy),  Department  of 
Defense. 

For  the  reasons  set  out  above,  38  CFR 
part  21  (subpart  HJ  is  amended  as  set 
forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Sut)f}art  H— Educational  Assistance 
Test  Program 

1.  The  authority  citation  for  part  21, 
subpart  H,  is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  107;  38  U.S.C. 
501(a),  3695,  5101,  5113.  5303A;  42  U.S.C. 
2000;  sec.  901,  Pub.  L.  96-342,  94  Stat,  mi- 
ll 14,  unless  otherwise  noted. 

2.  In  §21.5820,  paragraph  (b)(1)  is 
amended  by  removing  "1997-98"  and 
adding,  in  its  place,  "1998-99"  and  by 
removing  "$3,103"  and  adding,  in  its 
place,  "$3,258";  paragraph  (b)(2)(ii) 
introductory  text  is  amended  by 
removing  "1997-98"  and  adding,  in  its 
place,  "1998-99";  paragraph  (b)(2)(ii)(A> 
is  amended  by  removing  "$344.78"  and 
adding,  in  its  place,  "$362"  and  by 
removing  "$172.39"  and  adding,  in  its 
place,  "$181";  paragraph  (b)(2)(ii)(B)  is 
amended  by  removing  "$11.49"  and 
adding,  in  its  place,  "$12.07"  and  by 
removing  "$5.75"  and  adding,  in  its 
place,  "$6.03";  paragraph  (b){3)(ii) 
introductory  text  is  amended  by 
removing  "1997-98"  and  adding,  in  its 
place,  "1998-99";  paragraph  (b)(3)(ii)(A) 
is  amended  by  removing  "$344.78"  and 
adding,  in  its  place,  "$362"  and  by 
removing  "$172.39"  and  adding,  in  its 
place.  "$181";  paragraph  (b)(3)(ii)(B)  is 
amended  by  removing  "$11.49"  and 
adding,  in  its  place,  "$12.07"  and  by 
removing  "$5.75"  and  adding,  in  its 
place,  "$6.03";  and  paragraphs 
(b)(2)(ii)(C)  and  (b)(3){ii)(C)  are  revised 
to  read  as  follows: 


§21.5820 

*         • 

(b)*  ** 
{2)*** 


Educational  assistance. 

*        •        • 


(ii)  *  *  * 

(C)  Adding  the  two  results. 
(3)  *  *  • 
(ii)  *  *  * 

(C)  Adding  the  two  results;  and 
*        •        *        •        • 

§21.5822    [Amended] 

3.  In  §  21.5822,  paragraph  (a) 
introductory  text  is  amended  by 
removing  "payable  to"  and  adding,  in 
its  place,  "payable  to";  paragraph 
(b)(l)(i)  is  amended  by  removing  "$773" 
and  adding,  in  its  place,  "$812",  by 
removing  '1997-98"  and  adding,  in  its 
place,  "1998-99",  and  by  removing 
"year,"  and  adding,  in  its  place;  "year."; 
paragraph  (b)(l)(ii)  is  amended  by 
removing  "$386.50"  and  adding,  in  its 
place,  "$406",  by  removing  "1997-98" 
and  adding,  in  its  place,  "1998-99",  and 
by  removing  "year,"  and  adding,  in  its 
place,  "year.";  paragraph  (b)(2)(i)  is 
amended  by  removing  "1997-98"  and 
adding,  in  its  place,  "1998-99",  by 
removing  "$773"  and  adding,  in  its 
place,  "$812",  and  by  removing  "day:" 
and  adding,  in  its  place,  "day.";  and 
paragraph  (b)(2)(ii)  is  amended  by 
removing  "1997-98"  and  adding,  in  its 
place,  "1998-99",  by  removing 
"$386.50"  and  adding,  in  its  place, 
"$406",  and  by  removing  "day;"  and 
adding,  in  its  place,  "day.". 

[FR  Doc.  99-21248  Filed  8-16-99;  8:45  am) 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  981014259-8312-02;  i.D. 
0ei099A] 

Hsharies  of  ttie  Northeastern  Unitsd 
States;  Summer  Flounder  Fishery; 
Commercial  Quota  Harvested  for 
Massachusetts 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest 

SUMMARY:  NMFS  annoimces  that  the 
summer  floimder  commercial  quota 
available  to  the  Commonwealth  of 
Massachusetts  has  been  harvested. 
Vessels  issued  a  commercial  Federal 
fisheries  permit  for  the  summer 
flounder  fishery  may  not  land  sununer 
flounder  in  Massachusetts  for  the 
remainder  of  calendar  year  1999,  luiless 
additional  quota  becomes  available 
through  a  transfer.  Regulations 
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governing  the  summer  flounder  fishery 
require  pubUcation  of  this  notification 
to  advise  Ae  Commonwealth  of 
Massachusetts  that  the  quota  has  been 
harvested  and  to  advise  vessel  permit 
holdws  and  dealer  permit  holders  that 
no  conunercial  quota  is  available  for 
laniiifig  summer  floimder  in 
Massachusetts. 

DATES:  Effective  from  0001  hours, 
August  16, 1999,  through  2400  hours, 
Decemba  31, 1999. 

FOR  RJRTHBI MFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst.  (978) 
281-9273. 

SUPPLEMBfrART  MFORMATION: 
Regulations  governing  the  summer 
flounder  fishery  are  fbimd  at  50  CFR 
part  648.  The  regulations  requke  annual 
specification  of  a  commerci^  quota  that 
is  apportioned  on  a  percentage  basis 
among,  the  coastal  states  from  North 
Carolkia  through  Maine.  The  process  to 
set  the  annual  commercial  quota  and  the 
percent  allocated  to  each  state  is 
described  in  §648.100. 

The  initial  total  commercial  quota  for 
summer  floundw  for  the  1999  calmdar 
year  was  set  equal  to  11,110,300  lb 
(5,039,547  kg)(64  FR  5196,  February  3. 


1999.  corrected  at  64  FR  9068,  February 
24, 1999).  The  percent  allocated  to 
vessels  landing  summer  flounder  in 
Massadiusetts  is  6.82046  percent,  or 
757,842  lb  (343,751  kg). 

Section  648.101(b)  requires  the 
Administrator,  Northeast  Regim,  NMFS 
(Regional  Administrator)  to  monitor 
state  commercial  quotas  and  to 
determine  when  a  state's  commercial 
quota  is  harvested.  The  Regional 
Administrator  is  further  required  to 
publish  notification  in  the  Federal 
Regiater  advising  a  state  and  notifying 
Fednal  vessel  and  dealer  permit  holdws 
that,  effective  up<m  a  spedfic  date,  die 
state's  commercial  quota  has  hem 
harvested  and  no  commercial  quota  is 
available  for  landing  summer  flounder 
in  that  state.  The  Regional 
Administrator  has  determined,  based 
upon  dealer  repents  ^Eid  other  available 
information,  that  the  Commonwealdi  of 
Massachusetts  has  attained  its  quota  for 
1999. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  permit  holders  agree  as  a 
condition  of  the  permit  not  to  land 
summer  flounder  in  any  state  that  the 
Regional  Administrator  has  determined 
no  longer  has  commercial  quota 


available.  Therefore,  eSactive  0001 
horns  August  16, 1999,  further  landings 
of  siunmer  floundm  in  Massachusetts  by 
vessels  holding  commercial  Federal 
fisheries  permits  are  prohibited  for  the 
remainder  of  the  1999  calendar  year, 
imless  additional  quota  becomes 
available  through  a  transfer  and  is 
annoimced  in  ti^e  Federal  Regislnr. 
Effective  the  same  date,  federally 
permitted  dealers  are  also  advised  that 
they  may  not  purchase  summer  flounder 
fit)m  fiederally  permitted  vessels  that 
land  in  Massachusetts  for  the  remainder 
of  the  calendar  year,  or  imtil  additional 
quota  becomes  available  through  a 
transfer. 

daasification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.0. 12866. 

Authority.  16  U.S.C.  1801  et  seq. 
Dated:  August  12, 1999. 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-21299  Filed  ft-12-99;  3:18  pmj 
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1  Ilis  section  of  the  FEDERAL  REGISTER 
c  Ontains  notices  to  the  public  of  the  proposed 
\:  >$uance  of  mies  and  regulations.  The 
pifrpose  of  these  notices  is  to  give  interested 
rsons  an  opportunity  to  participate  in  the 
making  prior  to  the  adoption  of  the  final 


TIONAL  CREDrr  UNION 
MINISTRATION 

CFR  Parts  702  and  747 

pt  Corrective  Action 

iENCY:  National  Credit  Union 
istration  (NCUA). 

N:  Proposed  rule;  extension  of 
cbmment  period. 


SlIMMARY:  On  May  3,  1999,  the  NCUA 
issued  a  proposed  rule  establishing  a 
s  ^tem  of  prompt  corrective  action  to  be 
t^en  by  NCUA  and  by  federally- 
injured  credit  unions  if  they  become 
vf.  idercapitalized.  The  proposed  rule 
I  IS  published  in  the  Federal  Register 
May  18, 1999  (see  64  FR  27090).  The 
iposed  rule  stated  that  comments 
St  be  received  by  August  16, 1999. 
le  to  a  request  made,  the  NCUA  Board 
decided  to  extend  the  comment 
iod  for  an  additional  15  days  to 
igust  31, 1999. 

DWTES:  The  comment  period  is  being 
enended  from  August  16, 1999  to 

*gust  31, 1999.  Comments  must  be 
postmarked  or  received  by  August  31, 
19p9. 

AtlbflESSES:  EKrect  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
h^d-deliver  comments  to:  National 
Ct^dit  Union  Administration,  1775 
Dlike  Street,  Alexandria,  Virginia 
2i  n4-3428.  Fax  comments  to  (703) 
518-6319.  Please  send  comments  by  one 
Ji^thod  only. 

I  FURTHER  INFORMATION  CONTACT: 
iyen  W.  Widerman,  Trial  Attorney, 
ace  of  General  Counsel,  at  the  above 
ess  or  telephone:  (703)  518-6540. 

^y  the  National  Credit  Union 

ainistration  Board  on  August  10, 1999. 
<ky  Baker, 
Sdaretary  of  the  Board. 


IF  5 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Pan  39 
[Docket  No.  9»-NM-25-AD] 

RIN2120-AA64 

ii 

Airworthiness  Directives;  AirtMJS  Model 
A319,  A320.  A321 ,  A330,  and  A340 
Series  Airplanes  Equipped  With 
AliiedSlgnal  RIA-35B  Instrument 
Landing  System  Receivers 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A319,  A320,  A321,  A330, 
and  A340  series  airplanes,  that  currently 
requires  revising  the  Airplane  Flight 
Manual  (AFM)  to  require  the  flightcrew 
to  discontinue  use  of  any  Instrument 
Landing  System  (ILS)  receiver  for  which 
a  certain  caution  message  is  displayed. 
It  also  requires,  for  certain  airplanes, 
replacing  any  faulty  ILS  receiver  with  a 
new,  serviceable,  or  modified  unit,  and 
provides  for  optional  terminating  action 
for  the  AFM  revisions.  That  amendment 
was  prompted  by  a  pilot's  report  of 
errors  in  the  glide  slope  deviation 
provided  by  an  ILS  receiver.  This  action 
would  require  accomplishment  of  the 
previous  optional  terminating  action. 
The  actions  specified  by  this  proposal 
are  intended  to  detect  and  correct  faulty 
ILS  receivers  and  to  ensure  that  the 
flightcrew  is  advised  of  the  potential 
hazard  of  performing  ILS  approaches 
using  a  localizer  deviation  from  a  faulty 
ILS  receiver,  and  advised  of  the 
procedures  necessary  to  address  that 
hazard.  An  erroneous  localizer 
deviation  could  result  in  a  landing 
outside  the  lateral  boundary  of  the 
runway. 

DATES:  Comments  must  be  received  by 
September  16, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
25-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056.    " 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
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p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
AlhedSignal  Aerospace,  Technical 
Publications,  Dept.  65-70,  P.O.  Box 
52170,  Phoenix,  Arizona  85072-2170. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  /\NM-11U,  Fi\i\. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
wrritten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  conmients  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
envirt>nmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  99-NM-25-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
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99-^JM-25-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Djscaasion 

On  August  6, 1998,  the  FAA  issued 
AD  98-17-05,  amendment  39-10707  {63 
FR  43294,  August  13, 1998).  applicable 
to  certain  Airbus  Model  A319,  A320, 
A321,  A330,  and  A340  series  airplanes, 
to  require  the  flightcrew  to  discontinue 
use  of  any  Instrument  Landing  System 
(ILS)  receiver  for  which  a  certain 
caution  message  is  displayed  and,  for 
certain  airplanes,  replacement  of  Any 
faulty  ILS  receiver  with  a  new, 
serviceable,  or  modified  unit.  That  AD 
also  provides  for  an  optional 
terminating  action  for  the  AFM 
revisions.  That  action  was  prompted  by 
a  pilot's  report  of  errors  in  the  glide 
slope  deviation  provided  by  an  ILS 
receiver.  The  reqtiirements  of  that  AD 
are  intended  to  detect  and  correct  faulty 
ILS  receivers,  to  ensiire  that  the 
flightcrew  is  advised  of  the  potential 
hazard  of  performing  ILS  approaches 
using  a  localizer  deviation  from  a  faulty 
ILS  receiver,  and  advised  of  the 
procedures  necessary  to  address  that 
hazard,  which  could  result  in  a  landing 
outside  the  lateral  boundary  of  the 
runway. 

Actions  Staice  lamance  of  Previous  Rule 

In  the  preamble  to  AD  98-17-05,  the 
FAA  indicatedthat  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  further  rulemaking 
action  was  being  considered.  The  FAA 
now  has  determined  that  furthm 
rulemaking  action  is  indeed  necessary 
to  require  replacement  of  all  existing 
RIA-35B  ILS  receivers  with  modified 
parts,  which  would  constitute 
terminating  action  for  the  AFM 
revisions.  This  proposed  AD  follows 
from  that  determination  and  allows 
opportunity  for  public  comment. 

m  light  of  the  criticality  of  the  unsafe 
condition  (an  error  in  the  glide  slope 
deviation  provided  by  an  ILS  receiver, 
which  coidd  result  in  a  landing  outside 
of  the  lateral  boimdary  of  the  runway), 
reliance  on  the  AFM  procedures  to 
require  the  flightcrew  to  discontinue  use 
of  any  ILS  receiver  for  which  a  certain 
caution  message  is  displayed  and 
replacement  of  faulty  ILS  receivers  may 
not  provide  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  Therefore,  replacement  of 
all  existing  R1A-35B  ILS  receivers  with 
modified  parts  is  necessary  to  enstue 
long-term  continued  operational  safety. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-34-1163,  Revision  01,  dated 


August  19, 1998  (for  Model  A319,  A320 
and  A321  series  airplanes).  Service 
Bulletin  A330-34-3068,  dated  April  28, 
1998  (for  Model  A330  series  airplanes), 
and  Service  Bulletin  A34O-34-4073. 
dated  April  28, 1998  (for  Model  A340 
series  airplanes).  These  service  bidletins 
provide  information  on  the  installation 
of  RIA-35B  ILS  receivers  that  have  been 
modified  in  accordance  with 
AlliedSignal  Electronic  and  Avionics 
Systems  Service  Bulletin  M-4431  (RIA- 
35B-34-7),  Revision  1,  dated  May  1998, 
onto  the  airplane. 

Airbus  h^  developed  production 
modification  27251  (for  Model  A319, 
A320,  and  A321  series  airplanes)  and 
production  modification  46264  (for 
Model  A330  and  A340  series  airplanes). 
These  modifications  involve  the 
installation  of  modified  ILS  receivers  on 
these  airplanes  during  production, 
which  would  eliminate  the  need  fqf  the 
AFM  limitations  required  by  the 
existing  AD. 

U.S.  Type  Certification  of  the  Airplanes 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Fedcnral  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

ExplMiation  of  Reqaiiements  of 
PropoeedRule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  98-17-05  to  continue  to 
require  the  flightcrew  to  discontinue  use 
of  any  ILS  receiver  for  which  a  certain 
caution  message  is  displayed.  For 
certain  airplanes,  the  proposed  AD 
would  continue  to  require  replacement 
of  any  feulty  ILS  receiver  with  a  new, 
serviceable,  or  modified  imit.  The 
proposed  AD  would  add  a  new 
requirement  for  replacement  of  all 
existing  R1A-35B  ILS  receivers  with 
modified  parts,  which  would  constitute 
terminating  action  for  the  AFM 
revisions  described  previously.  The 
replacement  would  be  required  to  be 
accomplished  in  accordance  with 
AlliedSignal  Electronic  and  Avionics 
Systems  Service  Bulletin  M-4431  (RIA- 
35B-34-7),  Revision  1.  dated  May  1998 
(described  previously  in  AD  98-1 7-05). 

Explanation  of  the  Applicability  of  the 
PropoeedRule 

The  FAA  notes  that  its  general  policy 
is  that,  when  an  unsafe  condition  results 
bom  the  installation  of  an  appliance  or 


other  item  that  is  installed  in  a  limited 
nimiber  of  airplane  models,  an  AD  is 
issued  so  that  it  is  applicable  to  those 
airplanes,  rather  than  the  item.  The 
reason  for  this  is  simple:  making  the  AD 
applicable  to  the  airplane  models  on 
which  the  item  is  installed  ensures  that 
operators  of  those  airplanes  will  be 
notified  directly  of  the  imsafe  condition 
and  the  action  required  to  correct  it. 
While  it  is  assumed  that  an  operator 
will  know  the  models  of  airplanes  that 
it  operates,  there  is  a  potential  that  the 
operator  will  not  know  or  be  aware  of 
specific  items  that  are  installed  on  its 
airplanes.  Therefore,  calling  out  the 
airplane  model  as  the  subject  of  the  AD 
prevents  "unknowing  non-compliance" 
on  the  part  of  the  operator. 

Cost  Impact 

There  are  approximately  191 
airplanes  of  U.S.  registry  tiiat  would  be 
affected  by  this  proposed  AD. 

The  AFM  revision  that  is  currentiy 
required  by  AD  98-17-05,  and  retained 
in  this  AD,  takes  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  ciuxentiy  required  actions  on  U.S. 
operators  is  estimated  to  be  $11,460,  or 
$60  per  airplane. 

The  new  replacement  that  is  proposed 
in  this  AD  action  would  take 
approximately  5  work  hoius  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $157  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
replacement  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$87,287,  or  $457  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
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"significant  rule*'  under  the  DOT 
{ulatory  Policies  and  Procedures  (44 
11034,  February  26, 1979);  and  (3)  if 
imulgated,  will  not  have  a  significant 

lonomic  impact,  positive  or  negative, 
a  substantial  number  of  small  entities 

ider  the  criteria  of  the  Regulatory 
ixibility  Act.  A  copy  of  the  draft 
latory  evaluation  prepared  for  this 
ion  is  contained  in  the  Rules  Docket. 

I  Jcopy  of  it  may  be  obtained  by 
intacting  the  Rules  Docket  at  the 

:ation  provided  under  the  caption 
lORESSES. 

lib  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
ufety.  Safety. 

I I  te  Proposed  Amendment 

(Accordingly,  pursuant  to  the 
au  thority  delegated  to  me  by  the 
/.(Iministrator,  the  Federal  Aviation 
/[^ministration  proposes  to  amend  part 

of  the  Federal  Aviation  Regulations 

CFR  part  39)  as  follows: 


it- 


n: 
4^ 

a  [i< 

rc4< 


P  i  ^RT  39— AIRWORTHINESS 
ORECnVES 


L.  The  authority  citation  for  part  39 
tinues  to  read  as  follows: 

.  liithority:  49  U.S.C.  106(g).  40113.  44701. 

fnS-IS    [AmwKled] 

Section  39.13  is  amended  by 
ikovlng  amendment  39-10707  (63  FR 
1294.  August  13, 1998),  and  by  adding 
lew  airworthiness  directive  (AD),  to 
id  as  follows: 

bus  Industrie:  Docket  99-NM-25-AD. 
Supersedes  AD  98-17-05,  Amendment 
39-10707. 

Applicability.  Model  A3 19,  A320,  A321, 
A^BO,  and  A340  series  airplanes;  certificated 
in|«ny  category;  equipped  with  AlliedSignal 
4-35B  Instrument  Landing  System  (ILS) 
»ivers,  part  niunber  (P/N)  066-50006- 
0202;  excluding  airplanes  on  which  RLA-35B 
ILS  receiver  P/N  066-50006-1202  [Airbus 
Modification  27251  (for  Model  A319.  A320, 
and  A321  series  airplanes)  or  Modification 
46264  (for  Model  A330  and  A340  series 
ainianes)]  has  been  installed. 

p|ote  1:  This  AD  applies  to  each  airplane 
idbtitified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been  ' 
otherwise  modified,  altered,  or  repaired  in 
the, area  subject  to  the  requirements  of  this 
hp\  For  airplanes  that  have  been  modified, 
alned,  or  repaired  so  that  the  performance 
of  jtpe  requirements  of  this  AD  is  affected,  the 
ovhier/operator  must  request  approval  for  an 
allj^mative  method  of  compliance  in 
ac|:Onlance  with  paragraph  (d)  of  this  AD. 
Ta4  request  should  include  an  assessment  of 
th#  effect  of  the  modification,  alteration,  or 
re|»|ir  on  the  unsafe  condition  addressed  by 
th«  AD;  and,  if  the  unsafe'condition  has  not 
be^n  eliminated,  the  request  should  include 
spM:ific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  faulty  ILS  receivers 
and  to  ensure  that  the  flightcrew  is  adVised 
of  the  potential  hazard  of  performing  ILS 
approaches  using  a  localizer  deviation  &om 
a  faulty  ILS  receiver,  and  advised  of  the 
procedures  necessary  to  address  that  hazard, 
accomplish  the  following: 

Restatement  of  Actions  Required  by  AD  98- 
17-05,  Amendment  39-10707 

(a)  Within  10  days  after  August  28, 1998 
(the  effective  date  of  AD  98-17-05, 
amendment  39-10707),  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 

"Insliuinent  Landing  (ILS)  1(2)  Fault 

If  "ILS  1(2)  FAULT,"  elertronic  centralized 
aircraft  monitor  (ECAM)  caution,  is  triggered 
at  any  time  diu-ing  the  flight,  the  affected  ILS 
receiver  must  be  considered  as  no  longer 
available  until  it  is  replaced,  and  the  flight 
crew  must  make  the  appropriate  entry  in  the 
aircraft  maintenance  log  prior  to  the  next 
flight. 

During  an  ILS  or  LOG  approach,  the  glide 
slope  deviation  and  localizer  deviation  from 
ILS  receivers  1  and  2  must  be  monitored  and 
compared. 

If  a  discrepancy  betweeii  the  glide  slope 
deviation  and/or  localizer  deviation  provided 
by  ILS  receivers  1  and  2  is  experienced, 
interrupt  the  ILS  approach. 

Do  not  conduct  ILS  or  UX;  approaches 
using  a  single  ILS  receiver. 

If  ILS  1  has  experienced  an  unaimunciated 
failure  there  may  be  late  or  folse  grotmd 
proximity  warning  system  (GPWS)  alerts/ 
callouts.  Affected  GPWS  features  may 
include  sink  rate  alerts,  glide  slope  deviation 
alerts,  and  altitude  callouts." 

(2)  Following  accomplishment  of  the  AFM 
revision  required  by  paragraph  (a)(1)  of  this 
AD,  if  a  caution  message  reading  "ILS  1 
FAULT,"  "ILS  2  FAULT,"  or  "ILS  1+2 
FAULT"  is  displayed  intermittentiy  or 
continuously  on  EGAM  during  any  portion  of 
any  flight:  Within  10  days  after  the  message 
is  first  displayed,  remove  the  faulty  ILS 
receiver  and  install  either  a  new  or 
serviceable  part  that  has  the  same  P/N  as  the 
ILS  receiver  that  was  removed  from  the 
airplane  or  a  part  that  has  been  modified  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M-4431 
(R1A-35B-34-7).  Revision  1,  dated  May 
lt98. 

Note  2:  The  ECAM  messages  described  in 
paragraph  (a)(2)  of  this  AD,  when  displayed 
to  the  pilot,  are  normally  preceded  by  "NAV" 
indicating  a  fault  in  the  navigation  system. 

(b)  As  of  August  28, 1998,  no  person  shall 
install  on  any  airplane  an  AlliedSignal  RIA- 
35B  ILS  receiver,  P/N  066-50006-0202,  that 
has  been  found  to  be  discrepant  [that  is,  an 
ILS  receiver  for  which  one  of  the  caution 
messages  specified  in  paragraph  (a)(2)  of  this 
AD  was  displayed  on  the  ECAM]  unless  the 
discrepancy  has  been  corrected  by  modifying 


the  ILS  receiver  in  accordance  with 
AlliedSignal  Electronic  and  Avionics 
Systems  Service  Bulletin  M-4431  (RIA-35B- 
34-7),  Revision  1,  dated  May  1998. 

New  Actions  Required  by  This  AD 

(c)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  all  R1A-35B  ILS  receivers, 
P/N  066-50006-0202,  witii  RL\-35B  ILS 
receivers  that  have  been  modified  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M-4431 
(RL\-35B-34-7).  Revision  1,  dated  May 
1998;  on  which  Uie  P/N's  have  been 
converted  to  066-50006-1202.  Such 
replacement  constitutes  terminating  action 
for  the  requirements  of  paragraph  (a)  of  this 
AD.  After  the  replacement  has  been 
accomplished,  the  limitations  required  by 
paragraph  (a)(1)  of  this  AD  may  be  removed 
fttjm  the  AFM. 

Note  3:  Modification  nf  all  Allinrt.Signa! 
RIA-35B  ILS  receivers,  P/N  066-50006-0202, 
accomplished  prior  to  August  28,  1998,  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M-4431 
(RL\-35B-34-7),  dated  April  1998.  is 
considered  acceptable  for  compliance  with 
the  modification  specified  in  this 
amendment. 

Note  4:  Airbus  Industrie  Service  Bulletin 
A320-34-1163,  Revision  01,  dated  August 
19, 1998  (for  Model  A319,  A320  and  A321 
series  airplanes),  Service  Bulletin  A330-34- 
3068,  dated  April  28, 199a  (for  Model  A330 
series  airplanes),  and  Service  Bulletin  A340- 
34-4073,  dated  April  28,  1998  (for  Model 
A340  series  airplanes),  provide  additional 
information  on  the  installation  of  RLA-35B 
ILS  receiver  part  number  066-50006-1202. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector  or  Principal  Avionics  Inspector  or 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
11, 1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certificatiom  Service. 
[FR  Doc.  99-21333  Filed  8-16-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

FMtfiri  Aviation  Administration 

14CFRPart39 

[Doetot  No.  9S-ANE-74-AD] 

Alrworlhinaaa  DIraetlvaa;  BMW  Rolis- 
Royoa  GmbH  Modala  BR700-710A1-10 
and  BR700-710A2-20  Turbotan 


AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD)  applicable  to  BMW  RoUs- 
Royce  GmbH  (BRR)  Models  BR700- 
710A1-10  and  BR70O-71OA2-20 
turbofan  engines.  The  existing  AD 
currently  requires  initial  and  repetitive 
visual  inspections  of  the  engine 
compressor  and  combustion  core 
fairings  (also  refBrred  to  as  the  engine 
core  fairings)  and  fasteners  for  correct 
installation  and  damage,  and 
verification  that  the  engine  core  fairing 
fasteners  are  torqued  to  a  higher  torque 
value.  This  action  woidd  increase  the 
repetitive  inspection  interval  to  150 
hours  time-in-service  (TIS)  following  an 
initial  inspection  and  follow-on 
inspection  at  the  current  50  hours  TIS 
interval.  This  action  also  would  require 
an  initial  inspection  and  follow-on 
inspection  at  a  50  hours  TIS  interval 
following  any  engine  core  foiling  or 
fastener  removal,  repair,  or  replacement. 
Repair  of  engine  core  fairings  has  been 
added  as  an  alternate  to  engine  core 
fairing  replacement,  and  an  inspection 
for  loose  engine  core  fairing(s)  has  been 
included  to  verify  correct  installation  on 
the  engine.  This  proposal  is  prompted 
by  results  of  repetitive  inspections  that 
indicate  that  the  inspection  interval  can 
be  increased  safely.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  engine  compressor 
or  combustion  core  fairing  detachment 
and  damage  to  the  engine  bypass  duct, 
residting  in  engine  failure  and  damage 
to  the  airplane. 

DATES:  Comments  must  be  received  by 
September  16. 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
74-AD.  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  foUowing  address:  "9-ane- 
adcommentdfaa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 


ntunber  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
BMW  Rolls-Royce  GmbH.  Eschenweg 
11.  D-15827  Dahlewitz.  Germany; 
telephone  011-49-33-7086-1883;  fax 
011-49-33-7086-3276.  This 
information  may  be  examined  at  the 
FAA.  New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  RJRTHER  MFORMATION  CONTACT: 
Keith  Mead.  Aerospace  Engineer. 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (781)  238-7744. 
fax  (781)  238-7199. 
SUPPLEMBITARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-74-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Dffice  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-74-AD.  12  New 


England  Executive  Park,  Burlington,  MA 
01803-5299. 

DiscussioD 

On  February  16, 1999,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  98-24-03, 
Amendment  39-11050  (64  FR  9056. 
February  24, 1999),  following  a  priority 
letter  AD  issued  November  12, 1998, 
applicable  to  BMW  Rolls-Royce  GmbH 
(BRR)  Models  BR700-710A1-10  and 
BR70a-710A2-20  turbofan  engines. 
That  AD  requires  initial  and  repetitive 
visual  inspections  of  the  engine 
compressor  and  combustion  core 
fairings  (also  referred  to  as  the  engine 
core  fairings)  and  fasteners  for  correct 
installation  and  damage,  and 
verification  that  the  engine  core  fairing 
fasteners  are  torqued  to  the  higher 
torque  value.  That  action  was  prompted 
by  a  report  of  an  engine  compressor  core 
fairing  failure  diuing  engine  groimd 
runs  on  a  BRR  Model  BR700-710A1-10 
turbofan  engine  installed  on  a 
Gulfstream  G-V  aircraft.  That  condition, 
if  not  corrected,  could  result  in  engine 
compressor  or  combustion  core  fairing 
detachment  and  damage  to  the  engine 
bypass  duct,  resulting  in  engine  failure 
and  damage  to  the  airplane. 

Since  the  issuance  of  that  AD.  the 
Luftfahrt-Bimdesamt  (LBA).  which  is 
the  airworthiness  authority  for 
Germany,  has  notified  the  FAA  that  they 
have  determined,  based  on  ongoing 
investigations  and  results  of  successful 
repetitive  inspections,  that  the 
inspection  interval  can  be  safely 
increased.  They  also  determined  that  if 
an  engine  core  fairing  was  removed,  an 
initial  inspection  and  follow-on 
inspection  at  the  oirrent  50  hour  TIS 
interval  would  be  required  to  insure 
correct  installation,  before  the  150  hour 
repetitive  time-in-service  (TIS)  interval 
is  permitted.  They  also  instituted  an 
inspection  requirement  for  loose  engine 
core  fairings  to  verify  proper  installation 
and  allowed  the  use  of  repaired  engine 
core  fairings.  The  LBA  issued  AD  1998- 
467/2  following  publication  of  BRR 
Service  Bulletin  (SB)  No.  BR700-72- 
900062.  Revision  3.  dated  March 
24,1999,  that  increases  the  repetitive 
inspection  intervals. 

Ijiis  engine  model  is  manufactured  in 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA. 
reviewed  all  available  information,  and 
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deitennined  that  AD  action  is  necessary 
fof  {products  of  this  type  design  that  are 
cemficated  for  operation  in  the  United 
Stk^es. 

'  ice  an  unsafe  condition  has  been 
itified  that  is  likely  to  exist  or 
ielop  on  other  producis  of  this  same 
type  design,  the  proposed  AD  would 
revise  AD  98-24-03  to  increase  the 
re^titive  inspection  interval  to  150 
hollars  time-in-service  (TIS)  following  a 
supcessful  initial  inspection  and  one 
foUjow-on  inspection  at  the  current  50 
hqiirs  TIS  inspection  interval.  Any 
en^e  core  fedrings  or  fasteners  that 
haye  been  removed,  repaired,  or 
replaced  will  require  an  initial 
intpection  before  flight  and  one  follow- 
on  inspection  at  the  50  hours  TIS 
interval  before  the  150  hoiu-  TIS 
inspection  interval  is  allowed. 

Inhere  exists  no  adverse  economic 
imipact  because  this  proposed  rule  only 
increases  the  repetitive  inspection 
interval. 

The  regiilations  proposed  herein 
wQpld  not  have  substantial  direct  effects 
oniihe  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
poM^er  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12^2,  it  is  determined  that  this 
pr(>|)osal  would  not  have  sufBcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Fbr  the  reasons  discussed  above,  I 
certiiy  that  this  proposed  regulation  (1) 
is  ^t  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  '^significant  rule"  under  the  DOT 
Rogatory  Policies  and  Procedures  (44 
FHn034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on\i  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
adjibn  is  contained  in  the  Rules  Docket. 
A  <!;0py  of  it  may  be  obtained  by 
cotitacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOMESSES. 

Jijl|  of  Subjects  in  14  CFR  Part  39 

'  transportation.  Aircraft,  Aviation 
f.  Safety. 

I  Proposed  Amoidment 

;cordingly,  pursuant  to  the 
[ority  delegated  to  me  by  the 
nistrator,  the  Federal  Aviation 
istration  proposes  to  amend  part 
f  the  Federal  Aviation  Regidations 
ZFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [AmendMl] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11050  (64  FR 
9056,  February  24, 1999),  and  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows: 

BNfW  RoUs-Royce  GmbH:  Docket  No.  98- 
ANE-74-AD.  Revises  AD  98-24-03, 
Amendment  39-11050. 

Applicabilitv:  BMW  Rolls-Royce  GmbH 
(BRR)  Model  BR7OO-710A1-1O  and  BR70O- 
710A2-20  turbofon  engines  installed  on,  but 
not  limited  to,  Gulfstream  Aerospace  G-V 
and  Bombardier  BD-700-1A10  series 
airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  compressor  and 
combustion  core  fairing  (also  referred  to  as 
the  engine  core  fairing)  detachment  which 
could  result  in  damage  to  the  engine  bypass 
duct,  engine  failure  and  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  Prior  to  further  flight,  visually  inspect 
the  engine  core  fairings  and  fasteners  to 
ensure  correct  installation  and  for  cracks, 
loose  fairings,  or  fasteners,  and  if  loose, 
cracked,  damaged,  or  improperly  installed, 
repair  or  replace  with  serviceable  parts. 
Torque  all  the  fasteners  to  the  increased 
torque  value,  in  accordance  with  BRR  Service 
Bulletin  (SB)  BR700-72-900062,  Revision  1, 
dated  October  29, 1998.  or  Revision  2.  dated 
November  3, 1998,  or  Revision  3,  dated 
March  24, 1999. 

(b)  Thereafter,  except  as  provided  in 
paragraphs  (c)  or  (d)  of  this  AD,  at  intervals 
not  to  exceed  50  hours  time-in-service  (TIS) 
since  last  inspection,  visually  inspect  the 
engine  core  feirings  and  fasteners  for  cracks, 
loose  fairings,  or  fasteners,  and.  if  loose, 
cracked,  or  damaged,  repair  or  replace  with 
serviceable  parts.  Torque  all  the  fasteners  to 
the  increased  torque  value,  in  accordance 
with  BRR  SB  BR700-72-900062,  Revision  2, 
dated  November  3, 1998,  or  Revision  3,  dated 
March  24, 1999. 

(c)  Following  an  initial  inspection  in 
accordance  with  paragraph  (a)  of  this  AD, 


and  one  follow-on  inspection  in  accordance 
with  paragraph  (b),  if  both  inspections  found 
no  cracks,  damage,  loose  fairings  or  fasteners 
-  the  repetitive  inspection  interval  may  be 
increased  to  150  hours  TIS  since  last 
inspection  in  accordance  with  the  procedures 
described  in  paragraph  (b)  of  this  AD. 

(d)  Reinspection  and  retorquing  prior  to 
further  flight  is  required  in  accordance  with 
paragraph  (a)  of  this  AD,  following  any 
engine  core  fairing  or  fastener  which  has 
been  removed,  repaired  or  replaced.  One 
successful  follow-on  inspection  and  retorque 
in  accordance  with  paragraph  (b)  of  this  AD 
must  be  accomplished  before  the  repetitive 
150  hour  TIS  inspection  interval  described  in 
paragraph  (c)  of  this  AD  is  permitted. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworihiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

Issued  in  Burlington,  Massachusetts,  on 
August  11, 1999. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-21332  Filed  8-16-99:  8:45  am) 
eaUNG  COOE  491»-11-4I 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  99-NE-07-AO] 
RiN2120-AA64 

Airworthiness  DIrectivas;  Allison 
Engine  Company  AE  3007A  and  AE 
3007C  Series  TurtMfan  Engines 

agency:  Federal  Aviation 
Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposal  would  require 
revisions  to  the  Airworthiness 
Limitations  Section  of  the  Allison 
Engine  Company  AE  3007A  and  AE 
300  7C  Engine  Manuals  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
"each  piece-part  exposure.  This  proposal 
would  also  require  an  air  carrier's 
approved  continuous  airworthiness 
maintenance  program  to  incorporate 
these  inspection  procedures.  Air  carriers 
with  an  approved  continuous 
airworthiness  maintenance  program 
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would  be  allowed  to  either  maintain  the 
records  showing  the  current  status  of 
the  inspections  using  the  record  keeping 
system  specified  in  the  air  carrier's 
maintenance  manual, 'or  establish  an 
acceptable  alternate  method  of  record 
keeping.  This  proposal  is  prompted  by 
an  FAA  study  of  in-SOTvice  events 
involving  uncontained  failiues  of 
critical  rotating  engine  parts  that 
indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  £ulure, 
which  could  r^ult  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
September  16, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
R^on,  OfBce  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  99-NE-07- 
AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment9fiaa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  RiRTHER  MFORMATION  CONTACT: 
Chung-Der  Young,  Aerospace  Engineer 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018;  telephone  (847)  294-7309,  fax 
(847)  294-7834. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
stunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addiessed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-07-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-07-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

A  recent  FAA  study  analyzing  15 
years  of  accident  data  for  transport 
category  airplanes  identified  several 
failiue  mode  root  causes  that  can  result 
in  serious  safety  hazards  to  transport 
category  airplanes.  This  study  identified 
uncontained  failure  of  critical  life- 
limited  rotating  engine  parts  as  the 
leading  engine-related  safety  hazard  to 
airplanes.  Uncontained  engine  failures 
have  resulted  fiom  imdetected  cracks  in 
rotating  parts  that  initiated  and 
propagated  to  failiue.  Cracks  can 
originate  from  causes  such  as 
unintended  excessive  stress  from  the 
original  design,  or  they  may  initiate 
firom  stresses  induced  from  material 
flaws,  handling  damage,  or  damage  from 
machining  operations.  The  failiue  of 
rotating  parts  can  present  a  significant 
safety  hazard  to  the  airplanes  by  release 
of  high  energy  fragments  that  could 
injure  passengers  or  crew  by  penetration 
of  the  cabin,  damage  flight  control 
surfaces,  sever  flammable  fluid  lines,  or 
otherwise  compromise  the 
airworthiness  of  the  airplane. 

Accordingly,  the  FAA  has  developed 
an  intervention  strategy  to  significantly 
reduce  uncontained  engine  feilures. 
This  intervention  strategy  was 
developed  after  consultation  with 
industry  and  will  be  used  as  a  model  for 
future  initiatives.  This  intervention 
strategy  is  to  conduct  enhanced, 
nondestructive  inspections  of  fan  disks 
which  could  most  likely  result  in  a 
safety  hazard  to  the  airplane  in  the 
event  of  a  disk  fractiu^.  The  FAA  is  also 
considering  the  need  for  additional  rule 


making.  Futiue  ADs  may  be  issued 
introducing  additional  intervention 
strategies  to  further  reduce  or  eliminate 
uncontained  engine  failures. 

Properly  focused  enhanced 
inspections  require  identffication  of  the 
parts  whose  failiu«  presents  the  highest 
safety  hazard  to  the  airplane,  identifying 
the  most  critical  features  to  inspect  on 
these  parts,  and  utilizing  inspection 
procediues  and  techniques  that  improve 
crack  detection.  The  FAA,  with  close 
cooperation  of  the  engine 
manufacturers,  has  completed  a  detailed 
analysis  that  identifies  the  most  safety 
significant  parts  and  features,  and  the 
most  appropriate  inspection  methods. 

Critical  lue-limited  high-energy 
rotating  parts  are  currently  subject  io 
some  form  of  recommended  crack 
inspectiuu  whuu  exposed  during  engine 
maintenance  or  disassembly.  As  a  result 
of  this  AD,  the  inspections  ciurently 
recommended  by  the  manufactiuer  will 
become  mandatory  for  those  parts  listed 
in  the  compliance  section. 

Furthermore,  the  FAA  intends  that 
additional  mandatory  enhanced 
inspections  resulting  from  this  AD  serve 
as  an  adjunct  to  the  existing  inspections. 
The  FAA  has  determined  that  the   » 
enhanced  inspections  will  significantly 
improve  the  probability  of  crack 
detection  while  the  parts  are 
disassembled  diuing  maintenance.  All 
mandatory  inspections  must  be 
conducted  in  accordance  with  detailed 
inspection  procedures  prescribed  in  the 
manufactiuer's  Engine  Manuals. 

Additionally,  this  AD  allows  for  air 
carriers  operating  luider  the  provisions 
of  14  CFR  part  121  with  an  FAA- 
approved  continuous  airworthiness 
maintenance  program,  and  entities  with 
whom  those  air  carriers  make 
arrangements  to  perform  this 
maintenance,  to  verify  performance  of 
the  enhanced  inspections  by  retaining 
the  maintenance  records  that  include 
the  inspections  resulting  from  this  AD, 
provided  that  the  records  include  the 
date  and  signature  of  the  person 
performing  the  maintenance  action. 
These  records  must  be  retained  with  the 
maintenance  records  of  the  part,  engine 
module,  or  engine  until  the  task  is 
repeated.  This  will  establish  a  method 
of  record  preservation  and  retrieval 
typical  to  those  in  existing  continuous 
airworthiness  maintenance  programs. 
Instructions  must  be  included  in  ah  air 
carrier's  maintenance  manual  providing 
procedures  on  how  this  record 
preservation  and  retrieval  system  will 
be  implemented  and  integrated  into  the 
air  carrier's  record  keeping  system. 

This  proposal  would  require,  within 
the  next  30  days  after  the  effective  date 
of  this  AD,  revisions  to  the 
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Airworthiness  Limitations  Section  in 
th«  Allison  Engine  Company  A£  3007A 
asjd  AE  3007C  Engine  Manuals,  and,  for 
ait  Icaniers,  the  approved  continuous 
aifworthiness  maintenance  program. 
Ap^son  Engine  Company,  the 
mi  iliufiacturer  of  AE  3007A  and  AE 
30  D7C  series  turboian  engines,  used  on 
14  CFR  part  25  airplanes,  has  provided 
thelFAA  with  a  detailed  proposal  that 
identifies  and  prioritizes  the  critical  life- 
liMted  rotating  engine  parts  with  the 
himest  potential  to  hazard  the  airplane 
iBJKie  event  of  failure,  along  with 
inMructions  for  enhanced,  focused 
inspection  methods.  The  enhanced 
inS^)ection8  resulting  from  this  AD  will 
bei  Conducted  at  piece-part  opportimity, 
as(|efined  below  in  the  compliance 
sec^on,  rather  than  specific  time 
iufbection  intervals. 

JFhe  FAA  estimates  that  450  engines 
installed  on  airplanes  of  U.S.  registry 
wpiild  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  1  work 
hoar  per  engine  to  accomplish  the 
proposed  actions.  The  average  labor  rate 
is  SnO  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estftnated  to  be  $27,000. 

tl|he  regulations  proposed  herein 
W(iiild  not  have  substantial  direct  effects 
oq  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12  912,  it  is  determined  that  this 
pr  nosal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

F  }r  the  reasons  discussed  above,  I 
ce: '  ify  that  this  proposed  regvilation  (1) 


WiNiel,  Fan 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness  ' 
directive: 

Allison  Engine  Company:  Docket  99-NE-07- 
AD. 

Applicability:  Allison  Engine  Company  AE 
3007A,  Al/1.  Al/2,  Aland  AE  3007C  series 
turbofan  engines,  installed  on  but  not  limited 


to  EMBRAER  EMB-145  series  and  Cessna 
Citation  X  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
Airworthiness  Limitations  Section  of  the 
Allison  Engine  Company  AE  3007A  and  AE 
3007C  Engine  Manuals,  and  for  air  carrier 
operations  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

"Mandatory  Inspections 

(1)  Perform  inspections  of  the 
following  parts  at  each  piece-part 
opportunity  in  accordance  with  the 
instructions  provided  in  the  applicable 
manual  provisions: 


Part  nomenclature 


Part  No.  (P/N) 


AH 


inspect  per  ef>gine  manual  chapter 


72-21-21     (Task     72-21-21-200- 
801) 


( i  I  For  the  purposes  of  these  mandatory 
ins[  ections,  piece-part  opportunity  means: 

( i  The  part  is  completely  disassembled 
wfa  c  n  done  in  accordance  with  the 
dis  a  Bsembly  instructions  in  the  engine 
ma  [  ufacturer's  Heavy  Maintenance  Manual; 
and 

(1 )  The  part  has  accumulated  more  than 
104^  [cycles  in  service  since  the  last  piece-part 
opportimity  inspection,  provided  that  the 
pa^  was  not  damaged  or  related  to  the  cause 
for  ils  removal  from  the  engine." 

(bO  Except  as  provided  in  paragraph  (c)  of 
this  I  AD,  and  notwithstanding  contrary 
prqtisions  in  §  43.16  of  the  Federal  Aviation 
Reflations  (14  CFR  43.16),  these  mandatory 
insl^ections  shall  be  performed  only  in 
accdrdance  with  the  Airworthiness 
Limitations  Section  of  the  Allison  Engine 


Company  AE  3007A  and  AE  3007C  Engine 
Manuals. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector  (PMI),  who  may  add 
comments  and  then  send  it  to  the  Engine 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  fixim  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c]]  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Airworthiness 
Limitations  Section  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
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from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alteraate 
method  in  the  air  carrier's  maintenance 
manual  required  by  $  121.369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369(c)];  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  imtil  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.380(a)(2)(vi)].  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AO  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  Engine 
Manuals. 

Issued  in  Burlington,  Massachusetts,  on 
August  9, 1999. 
David  A.  Downay, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-21331  Filed  8-16-99;  8:45  am] 
BUMQ  CODE  4«10-1>-U 


RANJIOAD  RETIREMENT  BOARD 
20  CFR  Part  375 

Plan  of  Opaiation  During  a  National 


AQENCV:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  hereby  proposes  to 
amend  its  r^ulations  to  update  its 
emergency  procedures  in  tight  of  recent 
internal  reorganizations.  This  would 
allow  the  Board  to  more  effectively 
continue  service  and  handle  payments 
to  civilian  employees  and  their 
dependents  in  the  event  of  a  national 
emergency. 

DATES:  Comments  must  be  received  on 
or  before  October  18, 1999. 
AOIMESSES:  Comments  may  be 
submitted  to  the  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street.  Chicago,  Illinois  60611. 
FOR  FURTHER  agOnMATION  COHTACT: 
Thomas  W.  Sadler,  Senior  Attorney, 
Railroad  Retirement  Board,  844  North 
Rush  Street.  Chicago,  Illinois  60611, 
(312)  751-4513,  TDD  (312)  751-4701. 
SUPPLBIBfTARY  MFORMATKM:  Part  375  of 
the  regtilations  of  the  Board  provides  for 
operations  of  the  Board  during 
emergencies.  This  ndemaldng  would 
amend  part  375  to  refer  to  procedures  of 
the  Office  of  Personnel  Management 


regarding  advances,  evacuation 
payments,  and  allowances  for  civilian 
employees  in  time  of  national 
emergency.  Also,  the  rulemaking  would 
update  references  to  offices  in  the  Board 
to  reflect  recent  reorganizations. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 
Therefore,  no  regulatory  analysis  is 
required.  There  are  no  information 
coUections  associated  with  this  rule. 

List  of  SuiqectB  in  20  CFR  Part  375 

Qvil  defense.  Railroad  retirement. 
Railroad  unemployment  insurance. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  TI  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  375— PLAN  OF  OPERATION 
DURING  A  NATIONAL  EMERGENCY 

1.  The  authority  citation  for  part  375 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  231f(b)(5).  362(1). 

2.  In  §  375.1,  paragraph  (a)  is  revised 
and  a  new  paragraph  (c)  is  added  to  read 
as  follows: 

f  375.1    PurpoM. 

(a)  The  Railroad  Retirement  Board  has 
adopted  a  plan  to  provide  basic 
organization  and  methods  of  operation 
which  may  be  needed  to  continue 
uninterrupted  service  during  a  period  of 
national  emergency  as  defined  in 
§375.2. 
***** 

(c)  For  purposes  of  Government- wide 
uniformity,  the  procedures  of  the  Board 
regarding  payments  during  evacuation 
to  employees  and  their  dependents  shall 
conform  to  those  contained  in  subpart  D 
of  part  550  of  the  regulations  of  the 
Office  of  Personnel  Management 
pertaining  to  "Payments  During 
Evacuation"  (5  CFR  Part  550,  Subpart 
D). 

i375^    [AfiMiMlMl] 

3.  Section  375.2  is  amended  by 
removing  "chairman"  and  adding  in  its 
place  "dhair"  and  by  adding  "or  her" 
after  "his"  in  two  places. 

4.  In  §  375.5,  revise  paragraphs  (a),  (b) 
introductory  text,  (b)(1)  and  (b)(2)  to 
read  as  follows: 

fS75^    OrganbEaUon  and  functions  of  the 
Board,  dslsgtions  of  autliority,  and  lines  of 


(a)  Dtiring  a  national  emergency,  as 
defined  in  §  375.2,  the  respective 
functions  and  responsibilities  of  the 
Board  shall  be,  to  the  extent  possible,  as 


set  forth  in  the  U.S.  Government 
Manual,  which  is  published  annuaUy  by 
the  Office  of  the  Federal  Register,  and  is 
available  on  the  Internet  at  http:// 
www.nara.gov/fedreg/,  under  Other 
Publications. 

(b)  The  following  delegation  of 
authority  is  made  to  provide  continuity 
in  the  event  of  a  national  emergency: 

(1)  The  Chair  of  the  Board  shall  act 
with  full  administrative  authority  for 
the  Board. 

(2)  In  the  absence  or  incapacity  of  the 
Chair,  the  authority  of  the  Chair  to  act 
shall  pass  to  the  available  successor 
highest  on  the  following  list: 

Labor  Member  of  the  Board 
Management  Member  of  the  Board 
Director  of  Administration 
Director  of  Programs 
General  Counsel 
Chief  Information  Officer 
Director  of  Supply  and  Service 
Regional  Directors  in  order  of  length  of  Board 
service 


f  375.5    [Amsndsd] 

5.  Paragraph  (b)(3)  of  §  375.5  is 
amended  by  removing  "Chairman"  and 
by  adding  in  its  place  "Chair",  by 
removing  "bureau"  and  adding  in  its 
place  "office"  in  three  places,  and  by 
adding  "or  her"  after  "his"  in  three 
dIscos 

6.  Paragraphs  (a),  (b)(1),  (b)(2) 
introductory  text  and  (c)(1)  of  §  375.6 
are  revised  to  read  as  follows: 

§  375.6    Personnel,  fiseai,  and  ssrvlcs 
functions. 

(a)  Personnel.  In  a  national  emergency 
as  defined  in  §  375.2,  when  it  is  no 
longer  possible  for  a  regional  director  to 
communicate  with  the  Chair  or  his  or 
her  successor  as  set  forth  in  §  375.5, 
complete  responsibility  and  authority 
for  administration  of  the  personnel 
function  are  delegated  to  such  regional 
director  for  his  or  her  respective 
geooaphic  area. 

fb)  Fiscal.  (1)  In  a  national  emergency, 
as  defined  in  §  375.2,  the  Chair  of  the 
Board  or  his  or  her  successor,  as  set 
forth  in  §  375.5,  shall  designate  an 
individual  to  assiune  the 
responsibilities  of  the  Chief  Financial 
Officer  in  the  event  that  he  or  she  is 
unable  to  assume  those  responsibilities. 

(2)  In  a  national  emergency, 
incumbents  of  the  following  positions 
are  hereby  authorized  to  appoint 
emergency  certifying  officers: 

Director  of  Administration 
Director  of  Programs 
Chief  Financial  Officer   * 
Regional  Directors 

***** 

(c)  Supply  and  service.  (1)  In  a 
national  emergency,  as  defined  in 
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§ ;  '5.2,  complete  responsibility  and 
ail  tpority  for  the  procurement  of  needed 
supplies,  equipment,  space, 
coi^unimications,  transportation,  and 
re^/Bii  services,  are  delegated  to  each 
reaonal  director  for  his  or  her 
geographic  area. 


T    [AnMndMl] 

Section  375.7  is  amended  as 

In  paragraph  (a)(2),  by  removing 
:or  of  Retirement  Claims"  and 
in  its  place  "Director  of 

In  paragraph  (b)(l)(ii),  by  removing 
.  as  claim  file  folders  or  magnetic 
tajie  master  records". 

i:^  In  paragraph  (b)(l)(vi),  by  renwving 
"a  [id  in  the  regions"  and  "or  if  those 
ofi  ibes  become  inoperative". 

%  In  paragraph  (b)(2),  by  removing 
"E  irector  of  Unemployment  and 
Siclcness  Insurance"  and  adding  in  its 
pl^^e  "Director  of  Programs". 

Paragraph  (c)  is  removed. 

H  Section  375.8  is  revised  to  read  as 
iws: 

iJt    RagulaMomfbrMnployMV. 

(i)  In  a  national  emergency,  as 
ribed  in  §  375.2,  employers  shall 
me  to  follow,  to  the  greatest  extent 
Bible,  the  reqvurements  pertaining  to 
enii>loyers  in  subchapters  A,  B,  and  C  of 
th^  chapter. 

))  Where  a  national  emergency,  as 

ibed  in  §  375.2,  prevents  ah 
bloyer  from  following  any 

9ment  imposed  by  paragraph  (a) 
is  section,  the  employer  shall 
^ply  with  such  requirement  as  soon 
jssible  after  the  cessation  of  the 
national  emergency. 

J)  In  a  national  emergency,  as 
detpied  in  §  375.2,  all  communications 
byiemployers  shall  be  directed  as  set 
fbitli  in  §375.4. 

Dated:  August  5, 1999. 

B  J  Authority  of  the  Board. 
Bef ^rice  Ezerald, 
Set  i  etary  to  the  Board. 
[FT   [)oc.  99-20912  Filed  8-16-99;  8:45  am] 
MJ  J  M  CODE  7M6-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  pFR  PartaSIO  and  344 

[Doclwt  No.  77N-334S] 
mN091O-AA01 

Topical  Otic  Drug  Products  for  Ovar- 
tho-Counter  HunMHi  Uaa;  Products  for 
Drying  Watai^Cioggad  Ears;  Proposed 
Amandmont  of  Monograph 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  ralemaking  that  would 
amend  the  final  monograph  for  over-the- 
counter  (OTC)  topical  otic  drug 
products  (the  regulation  that  establishes 
conditions  under  which  these  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded). 
The  amendment  would  add  conditions 
for  marketing  topical  otic  drug  products 
for  drying  water-clogged  ears. 
Concurrently,  the  agency  is  proposing  to 
remove  water-clogged  ears  from  one  part 
of  the  regulation  that  lists  conditions 
that  are  not  generally  recognized  as  safs 
and  efiisctive  and  that  are  misbranded. 
This  proposal  contains  labeling  in  the 
new  OTC  drug  format  and  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 

DATES:  Submit  written  comments  aa  the 
proposed  regulation  by  November  15, 
1999.  Please  see  section  Vni  for  the 
effective  date  of  any  final  rule  that  may 
publish  based  on  this  proposal. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Elizabeth  A.  Ryland,  Center  for  IDrug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

L  BaclcgrouBd 

In  the  Federal  Register  of  July  9, 1982 
(47  FR  30012),  the  agency  published  a 
tentative  final  monograph  for  OTC 
topical  otic  drug  products  used  as 
earwax  removal  aids.  Subsequently,  in 
the  Federal  Register  of  July  30. 1986  (51 
FR  27366),  the  agency  proposed  to 
amend  this  tentative  final  monograph  to 
consider  OTC  topical  otic  drug  products 
for  the  prevention  of  swimmer's  ear  and 


for  the  drying  of  water-clogged  ears.  At 
that  time,  no  topical  otic  drug  products 
for  these  conditions  were  proposed  as 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  The 
agency,  however,  did  propose  Category 
I  (monograph)  labeling  for  such 
products  in  case  data  were  submitted 
that  resulted  in  upgrading  any 
ingredient(s)  to  monograph  status  in  the 
final  rule. 

In  the  Federal  Register  of  August  8. 
1986  (51  FR  28656),  the  agency  issued 
a  final  rule  establishing  part  344  (21 
CFR  part  344)  for  topical  otic  drug 
products  for  OTC  human  use.  The 
monograph  included  one  active 
ingredient  for  use  as  an  earwax  removal 
aid. 

In  the  Federal  Registn- of  November 
7, 1990  (55  FR  46914),  the  agency 
published  a  final  rule  establishing  that 
certain  active  ingredients  that  had  been 
under  consideration  in  a  number  of  OTC 
drug  rulemaking  proceedings  were  not 
generally  recognized  as  safe  and 
effective  (hereinafter  referred  to  as  the 
1990  final  rule).  The  1990  final  rule  was 
effective  on  May  7, 1991,  and  included 
in  S310.545(a)(15)  (21  CFR 
310.545(a)(15))  the  active  ingredient 
acetic  acid,  which  had  been  under 
consideration  as  part  of  this  rulemaking 
for  OTC  topical  otic  drug  products  for 
the  prevention  of  swimmer's  ear  and  for 
the  drying  of  water-clogged  ears.  After 
the  igi90  final  rule  published,  only  two 
ingredients  remained  to  be  evaluated  in 
this  rulemaking:  Isopropyl  alcohol  and 
anhydrous  glycerin. 

In  the  Federal  Register  of  February 
15. 1995  (60  FR  8916),  the  agency  issued 
a  final  rule  establishing  that  OTC  topical 
otic  drug  products  for  prevention  of 
swimmer's  ear  or  for  diying  water- 
clogged  ears  were  not  generally 
recognized  as  safe  and  effective  for  OTC 
use  and  were  new  drugs  under  section 
201{p)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
321(p)).  The  agency  listed  the 
ingredients  considered  in  the 
rulemaking  (i.e..  glycerin,  anhydrous 
glycerin,  and  isopropyl  alcohol)  in 
§  310.545(a)(15)(ii),  with  an  effective 
date  of  August  15. 1995,  after  which 
products  containing  these  ingredients 
for  these  uses  could  no  longer  be 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce.  Acetic  acid,  which  had  been 
listed  solely  in  §  310.545.  was  now 
listed  in  §  310.545(a)(15)(i),  with  the 
same  effective  date  of  May  7, 1991.  This 
final  rule  did  not  afiiect  the  conclusion 
reached  in  the  1990  final  rule  that  acetic 
add  was  not  genially  recognized  as 
safe  and  effective  for  the  prevention  of 
swimmer's  ear.  The  phrase  "approved 
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as  of  May  7, 1991"  in  §  310.545(a)(15)(i) 
indicates  when  this  conclusion  became 
effective  for  acetic  add. 

Subsequently,  a  drug  manufacturer 
submitted  new  data  (Ref.  1)  to  support 
the  use  of  a  product  containing  95 
percent  isopropyl  alcohol  in  a  5  percent 
anhydrous  glycerin  base  for  drying 
water-clogged  ears.  The  agency  has 
determined  that  the  data  support  the  use 
of  this  product  for  drying  water-clogged 
ears  (Ref.  2).  Accordingly,  in  the  Federal 
RegistBr  of  August  16, 1995  (60  FR 
42435),  the  agency  issued  a  partial  stay 
of  the  August  15, 1995,  effective  date  for 
§  310.545(a)(15)(ii)  for  products 
containing  95  percent  isopropyl  alcohol 
in  a  5  percent  anhydrous  glycerin  base 
used  for  the  drying  of  water-clogged 
ears.  This  partial  stay  applied  only  to 
products  with  these  ingredients  for 
drying  water-clogged  ears.  The  new  data 
and  the  stay  did  not  involve  other 
ingredients,  such  as  acetic  acid,  and  did 
not  pertain  to  the  prevention  of 
swimmer's  ear.  The  August  15, 1995, 
effective  date  for  §  310.545(a)(15)(ii) 
remains  in  effect  for  the  listed 
ingredients  when  used  in  topical  otic 
drug  products  for  the  prevention  of 
swimmer's  ear. 

n.  The  Agmcy's  Proposal 

A.  Evaluation  of  the  Data 

The  new  data  (Ref.  1)  included  the 
results  of  a  double-blinded,  three-arm. 
parallel  study  to  evaluate  the 
effectiveness  and  tolerability  of 
isopropyl  alcohol  in  drying  water- 
clogged  ears  in  90  adult  volunteers. 
Subjects  were  recruited  if  they  were 
otherwise  healthy  but  had  a  history  of 
water-clogged  ears.  A  screening  test  was 
performed  by  instilling  five  drops  of 
water  into  the  ear  designated  for  testing 
and  then  examining  the  ear  using  an 
operating  microscope.  Subjects  who  had 
only  mild  residual  fluid,  or  none,  were 
disqualified  from  the  study.  Subjects 
with  moderate  fluid  retention  (defined 
as  having  an  amount  of  liquid  that 
placed  the  meniscus  up  to  one-half  of 
the  visible  height  of  the  eardrum  to  the 
umbo)  or  greater  were  then  randomized 
into  one  of  the  three  treatment  arms: 
Isopropyl  alcohol  95  percent  in 
anhydrous-glycerin  5  percent,  isopropyl 
alcohol  100  percent,  and  no  treatment. 
While  subjects  in  the  no-treatment 
control  arm  received  no  drug,  the  study 
nurse  conveyed  a  sense  of  treatment  by 
adding  five  drops  of  air  from  an  empty 
dropper  to  the  subjects'  ears. 

lue  results  of  the  study  showed  that 
isopropyl  alcohol  (with  and  without 
glycerin)  is  effective  in  drying  excess 
water  in  the  subjects'  ear  canal 
■  compared  to  no  treatment,  even  though 


the  size  was  insufficient  to  detect  a 
statistical  difference  in  efficacy  between 
the  two  isopropyl  alcohol  treatment 
arms.  Many  subjects  in  both  alcohol 
arms  complained  of  burning/ warming 
after  even  a  single  treatment.  The 
intensity  of  this  sensation  (as 
determined  by  each  subject)  was  up  to 
40  on  a  visual  analog  score  (VAS)  50- 
point  scale.  No  irritation  (excessive 
burning)  was  dociunented  after  a  single 
use.  Overall,  the  results  showed  that 
subjects  who  received  isopropyl  alcohol 
with  glycerin  had  better  numerical 
scores  than  those  on  isopropyl  alcohol 
alone  relative  to  both  effectiveness  and 
tolerability.  Subjects  on  isopropyl 
alcohol  with  glycerin  had  lower  biuning 
scores  than  those  on  isopn^yl  alcohol 
alone,  even  though  the  power  of  this 
study  was  insufficient  to  show  a 
statistically  significant  difference.  Thus, 
the  agency  has  determined  that  it  would 
be  preferable  for  consiuners  to  use  a 
product  containing  95  percent  isopropyl 
alcohol  in  5  percent  anhydrous  glycerin 
instead  of  a  product  containing  100 
percent  isopropyl  alcohol.  The  agency's 
detailed  comments  and  evsduations  of 
the  data  (Ref  2)  are  on  file  in  the 
Dockets  Management  Branch  (address 
above). 

Based  on  these  new  data,  the  agency 
is  proposing  to  amend  part  344  to 
include  "ear  drying  aid"  drug  products. 
The  monograph  active  ingredient  for 
these  products  is  95  percent  isopropyl 
alcohol  in  5  percent  anhydrous  glycerin 
base. 

B.  Labeling 

In  the  July  30, 1986.  proposal  (51  FR 
27366  at  27373),  the  agency  proposed 
Category  I  labeling  in  the  event  that  data 
were  submitted  that  resulted  in 
upgrading  any  ingredient(s)  to 
monograph  status  in  the  final  rule.  The 
agency  stated  that  although  the  term 
"water-clogged  ears"  is  not  a  recognized 
clinical  entity,  it  is  a  term  consiuners 
use  to  refer  to  the  temporary  retention 
of  water  in  the  ears  after  swimming, 
showering,  washing  the  hair,  bathkig, 
etc.  (51  FR  27366  at  27370).  The  agency 
also  stated  that  claims  such  as  "helps 
relieve  the  discomfort  of  water-clogged 
ears  by  drpng  excess  water,"  and 
"helps  dry  water  in  the  ear,"  would  be 
acceptable  because  these  claims  relate  to 
the  relief  of  the  symptoms  as  described 
in  the  previous  sentence.  At  this  time, 
the  agency  is  proposing  language  that  is 
consistent  vrith  the  earlier  version  but  is 
more  concise,  that  is,  "Dries  water  in 
the  ear,"  or  that  incorporates  some  of 
the  common  causes  of  water-clogged 
ears,  that  is,  "Dries  and  relieves  water- 
clogged  ears  after  swimming,  showering, 
bathing,  or  washing  the  hair."  The 


agency  is  also  allowing  other  truthful 
and  nonmisleading  statements  to  be 
used  as  provided  in  §  330.1(c)(2)  (21 
CFR  330.1(c)(2)).  The  proposed 
statement  of  identity  for  these  products 
is  "ear  drying  aid." 

The  agency  is  proposing  the  same 
warnings  previously  proposed  in 
§  344.52(c)(1).  (c)(2).  (c)(3).  and  (c)(5)  of 
the  July  30, 1986,  tentative  final 
monograph  (51  FR  27366  at  27373)  but 
is  proposing  them  in  the  new  OTC  drug 
labeling  format  (see  64  FR  13254.  Mardi 
17, 1999).  The  agency  is  changing  the 
warning  previously  proposed  in 
§  344.52(c)(4),  which  stated: 
"Discontinue  use  and  consult  a  doctor 
if  imdue  irritation  or  sensitivity  occurs." 
The  agency  is  expanding  the  term 
"irritation"  to  include  "too  much 
burning"  and  is  deleting  the  term 
"sensitivity"  because  the  alcohol 
treatment  products  in  the  clinical  study 
(Ref.  1)  produced  some  burning 
(intensity  was  moderate  to  severe  diuing 
a  single  use  (up  to  40  on  a  50-point 
scale)).  The  agency  is  concerned  about 
repeated  use  and  long-term  use. 
Accordingly,  the  agency  is  revising  the 
language  in  the  proposed  warning  in 
§  344.52(c)(4)  to  now  read:  "Stop  use 
and  ask  a  doctor  if  [in  bold  type] 
irritation  (too  much  burning)  or  pain 
occurs".  One  manufacturer  expressed 
disagreement  (Ref.  3)  with  the  inclusion 
of  the  phrase  "too  much  [or  excessive] 
burning,"  and  the  agency  requested  the 
manufacturer  to  provide  additional  data 
on  this  subject  (Ref.  2).  However,  no 
data  were  ever  provided.  Based  on  the 
clinical  study  (Ref.  1),  the  agency  is 
proposing  the  following  directions: 
"apply  4  to  5  drops  in  each  affected 
ear". 

Existing  part  344  currently  includes 
only  topical  otic  drug  products  used  as 
earwax  removal  aids.  "The  current 
headings  for  §§  344.10  and  344.50  refer 
to  a  topical  otic  active  ingredient  and 
labeling  of  topical  otic  drug  products, 
respectively.  Accordingly,  §§  344.10  and 
344.50  will  become  "Earwax  removal 
aid  active  ingredient"  and  "Labeling  of 
earwax  removal  aid  drug  products," 
respectively.  The  agency  is  proposing 
new  §§  344.12  and  344.52  as  "Ear 
drying  aid  active  ingredient,"  and 
"Labeling  of  ear  drying  drug  products," 
respectively.  The  agency  is  proposing  to 
delete  §  344.50(e),  which  refers  to 
substitution  of  the  word  "physician"  for 
the  word  "doctor"  because  this  is  now 
covered  in  §  330.1(i)(23)  (21  CFR 
330.1(i)(23)).  Likewise,  the  agency  is  not 
proposing  previously  proposed 
§  344.52(e)  (concerning  substitution  of 
"physician"  for  "doctor")  (51  FR  27366 
at  27373)  because  it  is  also  covered  by 
§330.1(9(23). 
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ni  Smnmaiy  of  Agency  Ouiiges 

.  Section  344.52(b),  under  the 
h|uding  "Use,"  follows  the  new  OTC 
diiig  labeling  fbnnat  in  §  201.66(d)(4) 
(21  CFR  201.66(d)(4))  and  provides 
se  y  eral  options  to  cnistomize  the  uses. 
.  Section  344.52(c),  under  the 
ding  "Warnings,"  follows  the  new 
drug  labeling  format  in 
1.66(c)(5)  (21  CFR  201.66(c)(5))  and 
:es  all  of  the  warnings  after  the  new 
ropriate  subheadings, 
lue  agency  has  revised  the  fbnnat 
olthe  headings  for  §  310.545(a)(15), 
(ai(l5)(i),  and  (a)(15)(u). 

T\  .  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
p]  oposed  rule  under  Executive  Order 
i:  i66  and  the  Regulatory  Flexibility  Act 
(a  U.S.C.  601-612).  Executive  Order 
12^66  directs  agencies  to  assess  all  costs 
an^  benefits  of  available  regulatory 
al|«natives  and,  when  regulation  is 
ndfessary,  to  select  regulatory 
ap|>roaches  that  maximize  net  benefits 
(in^uding  potential  economic, 
eptironmental,  public  health  and  safety, 
aqd  other  advantages;  distributive 
inkbacts;  and  equity).  Under  the 
R<  iculatory  Flexibility  Act,  if  a  rule  has 
a  i  iTgnificant  economic  impact  on  a 
si^l^stantial  niunber  of  small  entities,  an 
agj^ncy  must  analyze  regulatory  options 
th^  would  minimize  any  significant 
inibact  of  the  rule  on  small  entities. 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1501  et  seq.) 

'  s  that  agencies  prepare  a  written 
ement  and  economic  analysis  before 
iposing  any  rule  that  may  result  in  an 

inditiUB  in  any  one  year  by  State, 

,  and  tribal  governments,  in  the 
;ate,  or  by  the  private  sector,  of 
million  (adjusted  annually  for 

tion). 

e  agency  believes  that  this 

osed  rule  is  consistent  with  the 
pi^hciples  set  out  in  the  Executive  Order 
and  in  these  two  statutes.  The  purpose 
ofllliis  proposed  rule  is  to  establish 
conditions  for  drug  products  used  to  dry 
w^ter-clogged  ears  containing  alcohol 
ax^d  glycerin.  This  proposed  rule 
aiilitods  the  final  monograph  for  OTC 
topical  otic  drug  products  containing 
alcphol  and  glycerin  for  the  drying  of 
water-clogged  ears  and  will  require 
soptB  product  relabeling.  The  agency's 
Oihig  Listing  System  identifies  only  one 
mahulacturer/marketer  of  one 
st4<Jckeeping  unit  (SKU)  (individual 
luct,  padcage,  and  size)  of  OTC 
cal  otic  drug  products  with  these 
lents  for  drying  water-clogged 

There  may  be  other  manufactiuers/ 
keters  not  identified  in  soiuces  FDA 
reviewed,  but  the  agency  believes  there 
an  I  a  limited  nxunber. 


The  agency  has  been  informed  that 
relabeling  costs  of  the  type  required  by 
this  proposal  generally  average  about 
$2,000  to  $3,000  per  SKU.  Assuming 
there  could  be  as  many  as  five  affected 
OTC  SKU's  in  the  marketplace,  total 
one-time  costs  of  relabeling  would  be 
$10,000  to  $15,000.  The  agency  believes 
that  actual  costs  would  be  lower  for 
several  reasons. 

First,  the  agency  has  proposed  the 
revised  labeling  in  the  new  OTC  drug 
labeling  format  (64  FR  13254). 
Therefore,  manufacturers  will  not  inciu 
expenses  determining  how  to  state  the 
new  information  in  product  labeling. 
Manulactiirers,  however,  will  incur 
some  expense  to  redesign  product 
labeling.  Manufactiuers  will  be  able  to 
incorporate  the  revised  labeling  changes 
with  the  new  general  UTC  drug  labeling 
final  rule,  implementing  all  labeling 
changes  at  one  time.  Thus,  the 
relabeling  costs  resulting  from  two 
different  but  related  finsd  rules  will  be 
individuaUy  reduced  by  implementing 
both  required  chances  at  the  same  time. 

The  agency  certifies  that  this 
proposed  rule  moII  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  one 
identified  manufecturer/marketer  is  a 
small  entity  using  the  U.S.  Small 
Business  Administration  designations 
for  this  industry  (750  employees).  The 
agency  believes  that  any  other 
unidentified  manufactiuer  of  these 
products  is  probably  also  a  small  entity. 
Based  on  the  limited  niunber  of  SKU's 
(usually  only  one)  each  manufacturer 
has  to  relabel,  the  cost  for  each 
manufecturer  should  be  minimal. 

This  analysis  shows  that  this 
proposed  rule  is  not  economically 
significant  under  Executive  Order 
12866.  Finally,  this  analysfs  shows  that 
the  Unfunded  Mandates  Reform  Act 
does  not  apply  to  the  proposed  rule 
because  it  would  not  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  the 
labeling  requirements  proposed  in  this 
document  are  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
because  they  do  not  constitute  a 
"coUection  of  information"  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Rather,  the 
proposed  labeling  requirements  are  a 
"public  disclosure  of  information 
originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purpose  of  disclosiu«  to  the  public"  (5 
CFR  1320.3(c)(2)). 


VL  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(c)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Request  for  Comments 

Interested  persons  may,  on  or  before 
November  15, 1999,  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Written 
comments  on  the  agency's  economic 
impact  determination  may  be  submitted 
on  or  before  November  15, 1999.  Three 
copies  of  all  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Vm.  Proposed  EffectiTe  Date 

FDA  is  proposing  that  any  final  rule 
based  on  this  proposal  become  effective 
12  months  after  its  date  of  publication 
in  the  Federal  Regiser. 

K.  References 

The  following  references  are  on 
display  in  the  Dockets  Management 
Branch  (address  above)  and  may  be  seen 
by  interested  persons  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

1.  Comment  No.  CPl.  Docket  No.  77N- 
334S,  Dockets  Management  Branch. 

2.  Letter  from  W.  E.  Gilbertson,  FDA.  to  N. 
Buc,  Buc  Levitt  &  Beardsley,  attorneys  for  Del 
Phannaceuticals,  Inc.,  coded  LET13.  Docket 
No.  77N-334S,  Dockets  Management  Branch. 

3.  Comment  No.  C7,  Docket  No.  77N-334S, 
Dockets  Management  Branch. 

List  of  Subjects 

21  CFR  Part  310 

Administrative  practice  and 
procedure,  Drugs,  Labeling,  Medical 
devices,  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  344 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  310  and  344  be  amended 
as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 
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Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355,  360b-360f,  360).  361(a).  371,  374. 
375.  379e:  42  U.S.C.  216.  241,  242(a).  262, 
263b-263n. 

2.  Section  310.545  is  amended  by 
revising  the  headings  of  paragraphs 
(a)(15),  (a)(15)(i),  and  (a)(15)(u)  to  read 
as  follows: 

f  310J46    Drug  products  containing 
oartrin  acUva  IngrsdiMita  offMad  ovar-tiM 
coumw  (OTC)  for  certain  usaa. 

(a) '  •  * 

(15)  Topical  otic  drug  products— {i) 
For  the  prevention  of  swimmer's  ear  and 
for  the  drying  of  water-clogged  ears, 
approved  as  of  May  7, 1991. 

(ii)  For  the  prevention  of  swimmer's 
ear,  approved  as  of  August  15, 1995. 


PART  344— TOPICAL  OTIC  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

3.  The  authority  citation  for  21  CFR 
part  344  continues  to  read  as  follows: 

Anthoritjr:  21  U.S.C  321,  351. 352,  353, 
355.  360,  371. 

4.  Section  344.3  is  amended  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 

1344.3    Dannitiona. 

•        •        *        •        * 

(c)  Water-clogged  ears.  The  retention 
of  water  in  the  external  ear  canal, 
thereby  causing  discomfort  and  a 
sensation  of  fullness  or  hearing 
impairment. 

(d)  Ear  drying  aid.  A  drug  used  in  the 
external  ear  canal  to  help  dry  water- 
clogged  ears. 

5.  Section  344.10  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

1344.10    Earwax  rwnovai  aid  activa 


6.  Section  344.12  is  added  to  subpart 
B  to  read  as  follows: 

1344.12    Ear  drying  aid  activa  ingradlant 

The  active  ingredient  of  the  product 
consists  of  isopropyl  alcohol  95  percent 
in  an  anhydrous  glycerin  5  percent  base. 

7.  Section  344.50  is  amended  by 
revising  the  section  heading  and  by 
removing  paragraph  (e)  to  read  as 
follows: 

f344J0    labeling  of  aarwax  ramoval  drug 
producia. 

*        •        *        •        * 

8.  Section  344.52  is  added  to  subpart 
C  to  read  as  follows: 


S344.52    l^abaing  of  ear  drying  aid  drug 
producia. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "ear  drying  aid." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Use,"  the  following:  "dries  water  in  the 
ears"  (optional,  which  may  be  followed 
by:  "and  relieves  water-clogged  ears") 
(which  may  be  followed  by  any  or  all  of 
the  following:  "after:  [bullet]^ 
swimming  [bullet]  showering  [bullet] 
bathing  [bullet]  washing  the  hair"). 
Other  truthful  and  nonmisleading 
statements,  describing  only  the 
indications  for  use  that  have  been 
eslablished  and  listed  in  paragraph  (b) 
of  this  section,  may  also  be  used,  as 
provided  in  §  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  "Flammable  [in  bold  type]:  Keep 
away  from  fire  or  flame." 

(2)  "Do  not  use  [in  bold  type]  in  the 
eyes." 

(3)  "Ask  a  doctor  before  use  if  you 
have  [in  bold  type]  [bullet]  ear  drainage 
or  discharge  [bullet]  pain,  irritation,  or 
rash  in  the  ear  [bullet]  had  ear  surgery 
[bullet]  dizziness." 

(4)  "Stop  use  and  ask  a  doctor  if  [in 
bold  type]  irritation  (too  much  burning) 
or  pain  occius." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
statement  under  the  heading 
"Directions":  [optional,  bullet]  "apply  4 
to  5  drops  in  each  affected  ear." 

Dated:  August  9, 1999. 
Maigaiet  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Ooc.  99-21252  Filed  8-16-99;  8:45  am] 
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'  See  $  201.66(b)(4)  of  this  chapta 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  Mining  Reclamation 
and  Enforoemant 

30  CFR  Part  913 

[SPATS  No.  iL-097-FOR] 

Illinois  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  withdrawal  of  a 
previously  proposed  amendment  and 
public  comment  period  and  opportunity 
for  public  hearing  for  a  new  proposed 
amendment. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  the  withdrawal  of  a 
previously  proposed  amendment  and 
the  receipt  of  a  new  amendment  to  the 
Illinois  regulatory  program  (Illinois 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Illinois  is  replacing  its 
previously  proposed  amendment  dated 
November  24, 1998,  with  a  new 
amendment  dated  August  2, 1999.  Both 
amendments  include  changes  to  Illinois' 
regiUations  to  reflect  changes  required 
by  the  Energy  Policy  Act  of  1992 
regarding  repair  or  compensation  for 
material  damage  caused  by  subsidence 
from  undergroimd  coal  mining 
operations  and  replacement  of  drinking, 
domestic,  and  residential  water  supplies 
that  have  been  adversely  impacted  by 
imdergroimd  coal  mining  operations. 
The  new  amendment  also  includes 
revisions  to  and  additions  of  regulations 
concerning  performance  bond 
adjustment;  siltation  structures; 
impoimdments;  hydrologic  balance; 
disposal  of  noncoal  mine  wastes; 
revegetation;  backfilling  and  grading; 
prime  farmland;  and  State  inspections. 
Illinois  intends  to  revise  its  program  to 
be  consistent  with  the  corresponding 
Federal  regulations,  to  provide 
additional  safeguards,  to  clarify 
ambiguities,  and  to  improve  operational 
efficiency. 

This  doctunent  gives  the  times  and 
locations  that  the  filinois  program  and 
the  new  amendment  to  that  program  are 
available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that  we 
will  foUow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  e.s.t.,  September 
16. 1999.  If  requested,  we  will  hold  a 
public  hearing  on  the  amendment  on 
September  13. 1999.  We  will  accept 
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n  i  [uests  to  speak  at  the  hearing  until 
4(0  p.m.,  e.s.t.  on  September  1, 1999. 
Ai  wRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
tb  Epeak  at  the  hearing  to  Andrew  R. 

fore,  Director,  Indianapolis  Field 
e,  at  the  address  listed  below, 
u  may  review  copies  of  the  Illinois 
_  *am,  the  amendment,  a  listing  of 
aiiV  scheduled  public  hearings,  and  all 
w  ratten  comments  received  in  response 
tc  this  document  at  the  addresses  listed 
b  tiovf  during  normal  business  hours, 
N  fnday  through  Friday,  excluding 
h  ilidays.  You  may  receive  one  free  copy 
o:  ihe  amendment  by  contacting  OSM's 
Ii  ^anapolis  field  Office. 
A I  drew  R.  Gilmore,  Director, 

ndianapolis  Field  Office,  Office  of 
i  Surface  Mining,  Minton-Capehart 
Federal  Building,  575  North 
Peimsylvania  Street,  Room  301, 
ndianapolis,  IN  46204,  Telephone: 
317)  226-6700. 
n  nois  Department  of  Natural 
Kesoiuces,  Office  of  Mines  and 
Minerals,  Land  Reclamation  Division, 
jtOO  W.  Jefferson  Street,  Suite  300, 
Springfield,  IL  62701,  Telephone 
'217)  782-4970. 

FURTHER  WFORUATION  CONTACT: 
idrew  R.  Gilmore,  Director, 
Idiianapolis  Field  Office.  Telephone: 
(3J:|7)  226-6700.  Internet: 

iMAIL@indgw.osmre.gov. 
S^|>PLEMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program 

pn  June  1 , 1 982 ,  the  Secretary  of  the 
Ii  tieiior  conditionally  approved  the 
XL  :^ois  program.  You  can  find 
bitfikground  information  on  the  Illinois 
pi  Ingram,  including  the  Secretary's 
fi:]kiings,  the  disposition  of  comments, 
ai  id  the  conditions  of  approval  in  the    ' 
Jutte  1, 1982,  Federal  Register  (47  FR 
2: 1^3).  You  can  find  later  actions 
c(  ticeming  the  Illinois  program  at  30 
CFR  913.15,  913.16,  and  913.17. 

njwitlidrawal  of  Proposed 
Aipendment 

Jy  letter  dated  November  24, 1998 
(Administrative  Record  No.  IL-5028), 
II  mois  sent  us  an  amendment  to  its 
pi  ogram  under  SMCRA.  Illinois 
pi  Imposed  to  amend  its  regulations 
c0ticeming  repair  or  compensation  for 
mlaterial  damage  caused  by  subsidence 
frppi  undergroimd  coal  mining 
operations  and  replacement  of  drinking, . 
do:  nestle,  and  residential  water  supplies 
th  1 1  have  been  adversely  impacted  by 
ui  I  lergroimd  coal  mining  operations. 
Yi  a  announced  receipt  of  the  proposed 
ainndment  in  the  December  10. 1998, 
Fiiieral  Register  (63  FR  68218)  and 
in  \  ited  public  comment  on  its 


adequacy.  The  public  comment  period 
ended  January  11, 1999.  During  our 
review  of  the  amendment,  we  identified 
issues  concerning  Illinois'  policy  for 
implementing  the  proposed  regulations. 
Illiiiois'  implementation  policy 
appeared  to  contain  requirements  and 
exemptions  that  were  not  specified  in 
the  regulation  language.  We  met  with 
Illinois  on  February  22, 1999,  to  discuss 
our  findings.  On  April  1, 1999,  we 
notified  Illinois  of  additional  concerns 
(Administrative  Record  No.  IL-5P42). 
On  August  2, 1999,  Illinois  sent  us  a 
new  amendment  that  responds  to  our 
concerns  and  reflects  the  April  27, 1999, 
decision  by  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
regarding  the  March  31, 1995,  Federal 
regulations  relating  to  subsidence 
(National  Mining  Assn  v.  Babbitt,  98- 
5320,  D.C.  Cir.  1999).  The  new 
amendment  replaces  Illinois' 
amendment  dated  November  24, 1998. 
Therefore,  we  are  withdrawing  the 
proposed  amendment  announced  in  the 
December  10, 1998,  Federal  Register. 

m.  Description  of  the  Proposed 
Amendment 

By  letter  dated  August  2, 1999 
(Administrative  Record  No.  IL-5044), 
the  Illinois  Department  of  Natural 
Resoiuces  (£)epartment)  sent  us  a  new 
amendment  to  the  Illinois  program 
under  SMCRA.  The  Department  sent  the 
amendment  in  response  to  our  letters 
dated  May  20, 1996,  June  17, 1997.  and 
January  15, 1999  (AdJaainistrative 
Record  Nos.  IL-1900.  IL-2000,  and  EL- 
5036,  respectively),  that  we  sent  to 
Illinois  imder  30  CFR  732.17(c).  The 
amendment  also  includes  changes  made 
at  the  Department's  own  initiative.  The 
Department  proposes  to  amend  Tide  62 
of  the  Illinois  Administrative  Code 
(lAC).  Below  is  a  summary  of  the 
changes  proposed  by  the  Department. 
The  fill!  text  of  the  amendment  is 
available  for  yoiu  inspection  at  the 
locations  listed  above  imder  ADDRESSES. 

A.  Subsidence  Repair  or  Compensation 
and  Water  Replacement 

On  March  31, 1995,  OSM 
promulgated  rules  to  implement  new 
section  720  of  SMCRA.  Section  720, 
which  took  effect  on  October  24, 1992, 
as  part  of  the  Energy  Policy  Act  of  1992, 
Public  Law  102-486,  206  Stat.  2776, 
requires  all  underground  coal  mining 
operations  conducted  after  October  24, 
1992,  to  prompdy  repair  or  compensate 
for  material  damage  caused  by 
subsidence  to  noncommercial  buildings 
and  occupied  residential  dwellings  and 
related  structvires.  It  also  requires  the 
replacement  of  drinking,  domestic,  and 
residential  water  supplies  that  have 


been  adversely  impacted  by 
underground  coal  mining  operations 
conducted  after  that  date.  By  letter 
dated  May  20, 1996,  under  30  CFR 
732.17(c),  we  notified  Illinois  to  amend 
its  program  to  be  no  less  effective  than 
the  changes  which  resulted  from  the 
enactment  of  section  720  of  SMCRA  and 
the  promulgation  of  implementing 
Federal  regulations  on  March  31. 1995 
(Administrative  Record  No.  IL-1900).  In 
response  to  this  notification,  Illinois 
proposed  the  following  changes  to  its 
regulations: 

1.62  LAC  1701.    Appendix  A— 
Definition  of  Drinking,  Domestic  or 
Residential  Water  Supply 

Illinois  proposes  to  add  the  following 
definition  for  "drinking,  domestic  or  • 
residential  water  supply": 

"Drinking,  domestic  or  residential  water 
supply"  means  water  received  from  a  well  or 
spring  and  any  appurtenant  delivery  system 
that  provides  water  for  direct  human 
consumption  or  household  use.  Weils  and 
springs  that  serve  only  agricultural, 
commercial  or  industrial  enterprises  are  not 
included  except  to  the  extent  the  water 
supply  is  for  direct  human  consumption  or 
human  sanitation,  or  domestic  use.     ^ 

2.  62  lAC  1 701.    Appendix  A— 
Definition  of  Material  Damage 

Illinois  proposes  the  following 
definition  for  "material  damage": 

"Material  damage,"  in  the  context  of  62  111. 
Adm.  Code  1784.20  and  62  111.  Adm.  Code 
1817.121  means: 

Any  functional  impairment  of  surface 
lands,  features,  structures  or  facilities; 

Any  physical  change  that  has  a  significant 
adverse  impact  on  the  affected  land's 
capability  to  support  any  current  or 
reasonably  foreseeable  uses  or  causes 
significant  loss  in-production  or  income;  or 

Any  signiHcant  change  in  the  condition, 
appearance  or  utility  of  any  structure  or 
facility  from  its  pre-subsidence  condition. 

3.  62  lAC  1701.    Appendix  A— 
Definition  of  Replacement  of  Water 
Supply 

Illinois  proposes  to  define 
"replacement  of  water  supply"  as 
follows: 

"Replacement  of  water  supply"  means, 
with  respect  to  protected  water  supplies 
contaminated,  diminished,  or  interrupted  by 
coal  mining  operations,  provision  of  water 
supply  on  both  a  temporary  and  permanent 
basis  equivalent  to  premining  quantity  and 
quality.  Replacement  includes  provision  of 
an  equivalent  water  delivery  system  and 
payment  of  operation  and  maintenance  costs 
in  excess  of  customary  and  reasonable 
delivery  costs  for  premining  water  supplies. 

Upon  agreement  by  the  permittee  and  the 
water  supply  owner,  the  obligation  to  pay 
such  operation  and  maintenance  costs  may 
be  satisRed  by  a  one-time  payment  in  an 
amount  which  covers  the  present  worth  of 
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the  increased  annual  operation  and 
maintenance  costs  for  a  period  agreed  to  by 
the  operator  and  the  water  supply  owner. 

If  the  affected  water  supply  was  not  needed 
for  the  land  use  in  existence  at  the  time  of 
loss,  contamination  or  diminution,  and  if  the 
supply  is  not  needed  to  achieve  the 
postmining  land  use,  replacement 
requirements  may  be  satisfied  by 
demonstrating  that  a  suitable  alternative 
water  source  is  available  and  could  feasibly 
be  developed.  If  the  latter  approach  is 
selected,  written  concurrence  must  be 
obtained  from  the  water  supply  owner. 

4.  62  lAC  1784.14    Hydrologic 
Informatioii — ^Underground  Mining 
Permit  Applications 

a.  Illinois  revised  subsection  (b)(1)  by 
adding  the  word  "shadow."  This 
subsection  now  requires  the  permit 
application  to  contain  the  location  and 
ownership  for  the  permit,  shadow  and 
adjacent  area  of  existing  wells,  springs, 
and  other  groimd  water  resources, 
seasonal  quality  and  quantity  of  groimd 
water  and  water  usage. 

b.  Illinois  revised  subsection 
(b)(l)(A)(i)  by  adding  the  phrase  "for  the 
permit  area  and  its  adjacent  £irea."  For 
the  permit  area  and  its  adjacent  area,  the 
revised  subsection  requires  that  ground 
water  quality  descriptions  include  pH, 
total  dissolved  solids,  hardness, 
alkalinity,  acidity,  sulfates,  total  iron, 
total  manganese,  and  chlorides. 

c.  Illinois  added  new  subsection 
(b)(l)(A)(ii)  to  require  that  ground  water 
quality  descriptions  include,  at  a 
minimiim; 

for  the  shadow  area  and  its  adjacent  area,  pH, 
total  dissolved  solids,  total  iron  and  total 
manganese.  The  Department  shall  allow  the 
measurement  of  specific  conductance  in  lieu 
of  total  dissolved  solids  if  the  permittee 
develops  site-specific  relationships  precisely 
correlating  specific  conductance  to  total 
dissolved  solids  for  specific  sites  for  all  zones 
being  monitored. 

d.  Illinois  revised  subsection  (b)(1)(B) 
by  adding  the  phrase  "for  the  permit, 
shadow  and  adjacent  areas."  The 
revised  subsection  requires  groimd 
water  quantity  descriptions  for  the 
permit,  shadow  and  adjacent  areas  to 
include,  at  a  minimum,  rates  of 
discharge  or  usage  and  elevation  of  the 
potentiometric  surface  in  the  coal  to  be 
mined.  It  also  requires  this  information 
for  each  water  bearing  stratum  above  the 
coal  to  be  mined  and  in  each  water 
bearing  stratiun  which  may  be 
potentially  impacted  below  the  coal  to 
be  mined. 

e.  Illinois  added  the  following  new 
provision  at  subsection  (e)(3)(D)  to 
require  that  the  determination  of  the 
probable  hydrologic  consequences 
include  the  following  finding: 


Whether  the  underground  mining  activities 
conducted  after  January  19, 1996  may  result 
in  conteunination,  diminution  or  interruption 
of  a  well  or  spring  in  existence  at  the  time 
the  permit  application  is  submitted  and  used 
for  domestic,  drinking,  or  residential 
purposes  within  the  permit,  shadow  or 
adjacent  areas. 

5.  62  lAC  1784.20    Subsidence  Control 
Plan — Underground  Mining  Permit  - 
Applications 

a.  Illinois  removed  the  introductory 
paragraph  of  62  lAC  1784.20  and  added 
its  substantive  provisions  to  subsections 
(a)  and  (b). 

b.  Subsection  (a)  is  entitled  "Pre- 
subsidence  survey."  Subsection  (a)(1) 
requires  the  permit  application  to 
include  a  map  of  the  permit,  shadow 
and  adjacent  areas  at  a  scale  of  1:12,000 
or  larger  if  determined  necessary.  The 
map  must  show  the  location  and  type  of 
structures  and  renewable  resource  lands 
that  subsidence  may  materially  damage 
or  for  which  the  value  or  reasonably     ' 
foreseeable  use  may  be  diminished  by 
subsidence.  It  must  also  show  the 
location,  depth  and  type  of  drinking, 
domestic  and  residential  water  supplies 
that  could  be  contaminated,  diminished 
or  interrupted  by  subsidence. 

c.  Subsection  (a)(2)  requires  the 
permit  application  to  include  a  narrative 
indicating  whether  subsidence,  if  it 
occurred,  could  cause  material  damage 
to  or  diminish  the  value  or  reasonably 
foreseeable  use  of  such  structures  or 
renewable  resource  lands  or  could 
contaminate,  diminish,  or  interrupt 
drinking,  domestic,  or  residential  water 
supplies. 

d.  Subsection  (b)  contains  the 
requirements  for  a  subsidence  control 
plan.  If  the  Department  agrees,  the 
applicant  does  not  have  to  provide 
further  information  if  the  survey  shows 
that:  (1)  No  structures  of  protected  water 
supplies  or  renewable  resource  lands 
exist;  or  (2)  no  material  damage  or 
diminution  in  value  or  reasonably 
foreseeable  use  of  such  structures  or 
lands  exist  and  no  contamination, 
diminution,  or  interruption  of  such 
water  supplies  would  occur  as  a  result 
of  mine  subsidence.  The  application 
must  include  a  subsidence  control  plan 
if  the  survey  shows  that  structures, 
renewable  resource  lands  or  water 
supplies  exist  and  that:  (l)  Subsidence 
could  cause  material  damage  or 
diminution  in  value  or  reasonably 
foreseeable  use  of  structures;  or  (2) 
contamination,  diminution,  or 
interruption  of  protected  water  supplies; 
or  (3)  if  the  Department  determines  that 
damage,  diminution  in  value  or 
foreseeable  use  or  contamination, 
diminution,  or  interruption  could  occur. 


e.  Existing  subsection  (a)  was 
recodified  as  subsection  (b)(1)  and  the 
reference  to  "other  extraction  methods" 
was  removed. 

f.  Existing  subsection  (b)  was 
recodified  as  subsection  (b)(2)  and 
revised  to  require  the  map  of 
underground  workings  to  identify  all 
areas  where  measures  described  in 
subsections  (b)(4),  (b)(5)  and  (b)(7)  will 
be  taken  to  prevent  or  minimize 
subsidence  and  subsidence-related 
damage  and,  when  applicable,  to  correct 
subsidence-related  material  damage. 

g.  Existing  subsection  (c)  was 
recodified  as  subsection  (b)(3)  and 
revised  to  require  the  pre-subsidence 
survey  to  include  a  description  of  the 
physical  conditions,  such  as  depth  of 
cover,  seam  thickness  and  lithology  of 
overfying  and  underlying  strata.  It  also 
requires  a  description  of  geotechnical  • 
stability  parameters  that  affect  the 
likelihood  or  extent  of  subsidence  and 
subsidence  related  damage  or  potential 
underground  mining  impacts  on  ground 
water  supplies. 

h.  Existing  subsection  (d)(5)  was 
recodified  as  subsection  (b)(4)  and 
revised  to  require  a  description  of  the 
monitoring,  if  any,  needed  to  determine 
the  commencement  and  degree  of 
subsidence  so  that,  when  appropriate, 
other  measures  can  be  taken  to  prevent, 
reduce  or  correct  material  damage  in 
accordance  with  62  111.  Adm.  Code 
1817.121(c).     • 

i.  Existing  subsection  (d)  was 
recodified  as  subsection  (b)(5).  It 
requires  a  detailed  description  of  the 
subsidence  control  measures  for  those 
areas  where  planned  subsidence  is  not 
projected  to  be  used.  Existing 
subsections  (d)  (1)  through  (3)  were 
recodified  as  subsections  (b)(5)  (A) 
through  (C)  without  change.  Existing 
subsection  (d)(4)  was  recodified  as 
subsection  (b)(5)(D)  and  revised  to 
require  the  description  of  the 
subsidence  control  measures  to  include 
those  measures  to  be  taken  on  the 
surface  to  prevent  or  minimize  material 
damage  or  diminution  in  value  of  the 
surface.  New  subsection  (b)(5)(E) 
requires  a  description  of  the 
geotechnical  and  engineering  analysis  of 
the  mining  geology  and  geometry, 
percent  extraction,  and  historic 
performance  to  substantiate  a  stable 
subsidence  control  plan. 

j.  Existing  subsection  (e)  was 
recodified  as  subsection  (b)(6)  without 
change. 

k.  Existing  subsection  (f)  was 
removed. 

1.  New  subsection  (b)(7)  was  added  for 
those  areas  where  unplanned 
subsidence  is  projected  to  be  used.  It 
requires  the  subsidence  control  plan  to 


m< :  ude  a  description  of  procedures  to 
de  1 9rmine  the  quantity  and  quality  of 
dr  i  iking,  domestic  and  residential  watet 
su  [jplies  in  accordance  with  62  111. 
A(lin.  Code  1817.121(a)(2),  if  impacts 
could  reasonably  be  expected  to  cause 
mi^erial  damage.  The  applicant  may 
reaiiest  an  exemption  from  conducting 
sutVeys  of  protected  water  supplies  if 
th^i  applicant  can  demonstrate  that 
m^twial  damage  resulting  from 
underground  mining  is  not  likely  to 
oc|ciur.  The  demonstration  must  be  based 
oni  ^ite  specific  geotechnical 
inratmation,  stability  design,  and 
historical  performance  provided  in 
ions  (b)(3)  and  (b)(5). 
For  those  areas  where  planned 

sidence  is  projected  to  be  used,  new 
suljsection  (b)(8)(A)  requires  the 
su|)sidenuu  cuulrul  plan  to  include  a 
deejcription  of  the  methods  to  be  used  to 
mji^imize  damage  frttm  planned 
sumidence  to  structures  and  facilities; 
or  itie  written  consent  of  the  owner  pf 
thetstructure  or  facility  that 
minimization  measiires  not  be  taken;  or, 
uqljBss  the  anticipated  damage  would 
coi^tute  a  threat  to  health  or  safety,  a 
dettionstration  that  the  costs  of 
minimizing  damage  exceed  the 
anticipated  costs  of  repair.  New 
subsection  (b)(8)(B)  requires  a 
depjcription  of  procedures  to  determine 
th^lcondition  of  structiires  and  facilities 
anq  the  quantity  and  quality  of 
druking,  domestic  and  residential  water 
supplies,  if  impacts  could  reasonably  be 
extiected  to  cause  material  damage.  If 
th^  [applicant  can  demonstrate  that 
material  damage  resulting  from 

lergroimd  mining  is  not  likely  to 
occur,  the  applicant  may  request  an 
exnnption  frt>m  conducting  structure 
condition  surveys  and/or  surveys  of 

faking,  domestic  and  residential  water 
sut^^lies  required  by  62  111.  Adm.  Code 
117. 121  (a)(2).  The  demonstration  must 
based  on  site  specific  geotechnical 
jrmation,  stability  design  and 

3rical  performance  provided  under 

sections  (b)(3)  and  (b)(6). 
ill  New  subsection  {b)(9)  requires  a 
description  of  the  measures  to  be  taken 
in  jaccordance  with  62  111.  Adm.  Code 
1817.410)  and  1817.121(c)  to  replace 
ady  ersely  affected  protected  water 
sutplies  or  to  mitigate  or  remedy  any 
sunsidence  related  material  damage  to 
the  Hand  and  protected  structures.  At 
subbection  (b)(9)(A)  the  applicant  must 
provide  procedures  to  determine  the 

tence  and  degree  of  material  damage 
ution.of  value  or  foreseeable 

of  the  surface,  structures  and 

ities,  or  water  quality  and  quantity. 

procedures  must  address  resolution 
of  disputes  between  the  landowner  and 
the  permittee  over  the  existence, 


amount,  level  or  degree  of  damage,  such 
as  third  party  arbitration.  At  subsection 
(b)(9)(B),  the  applicant  must  provide  a 
plan  for  determining  an  appropriate 
present  worth  amount  and  describe  how 
to  resolve  disputes  between  the 
landowner  and  the  applicant  over  this 
amount,  such  as  third  party  arbitration. 

o.  Existing  subsection  (g)  was 
recodified  as  subsection  (b)(10)  with 
only  editorial  changes. 

6.  62  lAC  1817.41    Hydrologic  Balance 
Protection 

Illinois  proposes  to  add  the  following 
new  provision  at  62  lAC  1817.41(j): 

Drinking,  domestic  or  residential  water 
supply.  The  permittee  must  promptly  replace 
any  drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  January  19, 1996,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  Department  received  the 
permit  application  for  the  activities  causing 
the  loss,  contamination  or  interruption.  The 
baseline  hydrologic  information  r«quired  in 
62  111.  Adm.  Code  1780.21  and  1784.14  and 
the  geologic  information  concerning  baseline 
hydrologic  conditions  required  in  62  111. 
Adm.  Code  1780.22  and  1784.22  will  be  used 
to  determine  the  impact  of  mining  activities 
upon  the  water  supply. 


7.  62  lAC  1817.121 
Control 


Subsidence 


Illinois  changed  the  word  "operator" 
to  "permittee"  throughout  this  section 
and  proposed  the  following  changes: 

a.  At  section  1817.121(a),  Illinois 
added  the  heading  "Measures  to  prevent 
or  minimize  damage";  numbered  the 
existing  langu^e  in  the  first  sentence  as 
subsection  (a)(1);  and  removed  the  last 
sentence. 

b.  New  subsection  (a)(2)  requires  that 
based  on  the  requirements  of  62  111. 
Adm.  Code  1784.20(b)(7)  and  (b)(8),  the 
permittee  must  perform  a  survey  of  the 
condition  of  all  structiu-es  and  facilities 
that  may  be  materially  damaged  or  for 
which  the  reasonably  foreseeable  use 
may  be  diminished  by  subsidence.  The 
permittee  must  also  perform  a  survey  of 
the  quantity  and  quality  of  all  drinking, 
domestic,  and  residential  water  supplies 
within  the  permit  area,  subsidence 
shadow  area,  and  adjacent  area  that 
could  be  contaminated,  diminished,  or 
interrupted  by  subsidence.  The 
applicant  must  pay  for  any  technical 
assessment  or  engineering  evaluation 
used  to  determine  the  pre-mining 
condition  or  value  of  such  structures 
and  facilities  and  the  quantity  and 
quality  of  drinking,  domestic,  or 
residential  water  supplies.  The 
applicant  must  provide  copies  of  the 
survey  and  any  technical  assessment  or 


engineering  evaluation  to  the  property 
owner. 

c.  Subsection  (a)(2)(A)  requires  the 
permittee  to  perform  or  schedule  the 
condition  survey  of  structures  and 
facilities  a  minimiim  of  120  days  prior 
to  undermining.  A  lesser  time  may  be 
approved  by  the  Department  if  justified 
by  the  permittee  in  writing.  The 
permittee  must  provide  a  copy  of  the 
condition  survey  to  the  property  owner 
and  maintain  a  copy  that  must  be 
provided  to  the  Department  upon 
request.  The  permittee  must  provide  the 
Department  with  verification  that  the 
survey  has  been  completed  and 
forwarded  to  the  property  owner. 

d.  Subsection  (a)(2)(B)  requires  the 
permittee  to  complete  the  survey  of 
drinking,  domestic  and  residential  water 
supplies  120  days  prior  to  the  water 
delivery  system  being  undermined.  A 
lesser  time  may  be  approved  by  the 
Department  if  jpistified  by  the  permittee 
in  writing.  The  permittee  must  provide 

a  copy  of  the  water  survey  to  the 
property  owner  and  to  the  Department. 

e.  At  new  subsection  (a)(3),  if  a 
permittee  employs  mining  technology 
that  provides  for  planned  subsidence  in 
a  predictable  and  controlled  manner, 
the  permittee  must  take  necessary  and 
prudent  measures,  consistent  with  the 
mining  method  employed,  to  minimize 
material  damage  to  the  extent 
technologically  and  economically 
feasible  to  structures  and  facilities. 
Measures  to  minimize  material  damage 
are  not  required:  (1)  If  the  permittee  has 
the  written  consent  of  the  owners  of  the 
structures  an^facilities;  or  (2)  unless 
the  anticipated  damage  would 
constitute  a  threat  to  health  or  safety, 
the  costs  of  such  measures  exceed  the 
anticipated  costs  of  repair. 

f.  Subsection  (a)(4)  provides  that 
nothing  in  this  Part  prohibits  the 
standard  method  of  room-and-pillar 
mining. 

g.  The  substantive  language  of 
subsection  (b)  was  not  changed. 

h.  At  subsection  (c),  Illinois  added  the 
heading  "Repair  of  damage." 

i.  At  subsection  (c)(1),  Illinois  added 
the  heading  "Repair  of  damage  to 
surface  lands"  and  made  minor 
language  changes. 

j.  At  subsection  (c)(2),  Illinois  added 
the  heading  "Repair  or  compensation 
for  damage  to  structiues  and  facilities." 
Illinois  also  revised  subsection  (c)(2)  to 
require  the  permittee  to  promptly  repair 
or  compensate  the  owner  for  material 
damage  resulting  from  subsidence 
caused  to  any  structure  or  facility  that 
existed  at  the  time  of  the  coal  extraction 
under  or  adjacent  to  the  materially 
damaged  structure.  If  the  repair  option 
is  selected,  the  permittee  must  fully 
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rehabilitate,  restore  or  replace  the 
damaged  structiire.  If  compensation  is 
selected,  the  permittee  miiist  compensate 
the  owner  of  the  damaged  structure  for 
the  full  amount  of  the  decrease  in  value 
resulting  from  the  subsidence-related 
damage.  The  permittee  may  ptovide 
compensation  by  the  purchase,  before 
mining,  of  a  non-cancelable  premium- 
prepaid  insurance  policy.  These 
requirements  apply  only  to  subsidence- 
related  damage  caused  by  underground 
coal  extraction  conducted  after  February 
1, 1983. 

k.  Existing  subsection  (c)(3)  was 
removed.  New  subsection  (c)(3) 
provides  requirements  for  adjustment  of 
the  performance  bond  amount  when 
subsidence-related  material  damage  to 
protected  land,  structures  or  facilities 
occur  or  when  contamination, 
diminution,  or  interruption  to  a  water 
supply  occiu^.  The  Department  must 
require  the  permittee  to  obtain 
additional  performance  bond  in  the 
amoimt  of  the  estimated  cost  of  the 
repairs  if  the  permittee  will  be  repairing, 
or  in  the  amoimt  of  the  decrease  in 
value  if  the  permittee  will  be 
compensating  the  owners,  or  in  the 
amount  of  the  estimated  cost  to  replace 
the  protected  water  supply  if  the 
permittee  will  be  replacing  the  water 
supply.  The  additional  performance 
bond  must  remain  in  force  imtil  the 
repair,  compensation,  or  replacement  is 
completed.  If  repair,  compensation,  or 
replacement  is  completed  within  90 
days  of  the  occiurence  of  damage,  no 
additional  bond  is  required.  This  time 
frame  may  be  extended,  but  not  to 
exceed  one  year,  if  the  permittee 
demonstrates  that  subsidence  is  not 
complete,  that  not  all  probable 
subsidence-related  material  damage  has 
occurred  to  lands  or  protected 
Structures,  or  that  not  all  reasonable 
anticipated  changes  have  occurred 
affecting  protectmi  water  supplies.  The 
permittee  may  also  use  appropriate 
terms  ud  conditions  for  liability 
insurai  ce  to  assure  that  the  financial 
responsibility  to  comply  with 
subsection  (c)  is  in  place. 

1.  Illinois  removed  the  last  sentence  of 
subsection  (g). 

8.  Policy  and  ).istification  for 
Subsidence  Rep.'ir  and  Water 
Replacement  Regi'lations 

The  amendment  includes  a  letter  and 
a  side-by-side  comparison  of  the 
proposed  subsidence-related  regulations 
and  the  counterpart  Fe:-leral  regulations 
to  supplement  Illinois  d  anges 
concerning  subsidence  repair  and  water 
replacement.  The  letter  discusses: 

(1)  What  operations  must  pei^orm  pre- 
mining  structure  condition  survoys. 


Applicable  changes:  62  lAC  1784.20  (a)(1), 
(b)(3).  (b)(5)(E),  (b)(8)  and  1817.121  (a)(2)  and 
(a)(2)(A); 

(2)  What  operations  must  perform  pre- 
mining  water  quality  and  quantity  surveys. 
Applicable  changes:  62  lAC  1784.20  (a)(1), 
(b)(3).  (b)(5)(E),  (b)(7),  (b)(8)  and  1817.121 
(a)(2)  and  (a)(2)(B); 

(3)  When  should  specific  water  surveys  be 
required.  Applicable  changes:  62  lAC 
1784.14  (b)(1).  (e)(3)(D).  1784.20  (a)(1).  (b)(7), 
(b)(8),  (b)(9)  and  1817.121  (a)(2)  and  (a)(2)(B); 

(4)  Where  are  condition  surveys  to  be  kept. 
Applicable  change:  62  LAC  1817.121(a)(2)(A); 

(5)  Where  is  water  quality  and  quantity 
survey  information  to  be  Icept.  Applicable 
change:  62  lAC  1817.121(a)(2)(B). 

(6)  How  will  compensation  for  water 
replacement  costs  be  managed.  Applicable 
diange:  62  lAC  1784.20(b)(8)(B). 

B.  Siltation  Structures,  Impoundments. 
Banks,  Dams,  and  Embankments 

By  letters  dated  June  17, 1997,  and 
January  15, 1999,  under  30  CFR 
732.17(c),  we  notified  Illinois  that 
changes  to  the  Illinois  regulations 
relating  to  siltation  structures, 
impoundments,  banks,  dams,  and 
embankments  were  needed  to  be  no  less 
effective  than  the  changes  that  were 
made  to  the  Federal  regulations  on 
October  20, 1994  (59  FR  53022).  In  the 
October  20, 1994,  rulemaking,  OSM 
included  standards  from  the  U.S. 
Department  of  Agricultiu*,  Soil 
Conservation  Service  Technical  Release 
No.  60  (210-VI-TR60,  Oct.  1985)  as  part 
of  the  Federal  requirements  for  siltation 
structures  and  impoundments.  These 
changes  were  made  as  the  result  of 
decisions  by  the  U.S.  District  Court  of 
the  District  of  Columbia  in  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation  (II).  No.  79-1144  (D.D.C.  July 
15, 1985)  and  fa  Re:  NWF  v.  Lujan,  No. 
88-3345  (D.D.C.  August  30,  1990).  fa 
response  to  this  notification,  Illmois 
proposed  the  foUowmg  changes  to  its 
regulations: 

1.  62  lAC  1780.25  (Surface  Mining)  and 
1784.16  (Underground  Mining) 
Reclamation  Plan:  Siltation  Structures, 
Impoundments,  Banks,  Dams,  and 
Embankments 

a.  Illmois  removed  all  references  to 
sedimentation  ponds  and  added 
references  to  siltation  structures.  Illmois 
also  revised  all  outdated  citation 
references. 

b.  Illmois  added  the  following  new 
language  at  the  beginning  of  subsections 
(a)(2): 

Impoundments  meeting  the  Class  B  or  C 
criteria  for  dams  in  the  U.S.  Department  of 
Agricultiu«,  Soil  Conservation  Service 
Technical  Release  No.  60  (210-VI-TR60,  Oct. 
1985),  "Earth  Dams  and  Reservoirs," 
Technical  Release  No.  60  (TR-60)  shall 
comply  with  the  requirements  of  this  section 


for  structures  that  meet  or  exceed  the  size  or 
other  criteria  of  the  Mine  Safisty  and  Health 
Administration  (MSHA). 

c.  Illmois  revised  the  mtroductory 
language  of  subsections  (a)(3)  to  read  as 
follows: 

Each  detailed  design  plan  for  a  stnictiue 
not  included  in  subsection  (a)(2)  above  shall: 

d.  Illmois  revised  subsections  (f)  to 
require  that  each  plan  under  subsections 
(b),  (c),  and  (e)  mclude  a  stability 
analysis  if  the  structure  meets  the  Class 
B  or  C  criteria  for  dams  m  TR-60  or 
meets  the  size  or  other  criteria  of  30  CFR 
77.216(a). 

2.  62  lAC  1816.46  (Surface  Mining 
Operations)  and  1817.46  (Underground 
Mining  Operations)    Hydrologic 
Balance:  Siltation  Structures 

Illmois  removed  the  existing  language 
from  subsections  (c)(2)  and  added  the 
new  language  shown  below.  The  only 
difference  between  the  surface  mining 
language  and  the  undergroimd  mining 
language  is  a  citation  reference.  We 
placed  the  citation  reference  fos 
underground  mining  operations  in 
brackets. 

Spillways.  A  sediment  pond  shall  include 
either  a  combination  of  principal  and 
emergency  spillways  or  single  spillway 
configured  as  specified  in  section 
1816.49(a)(9)  [1817.49(a)(9)]  of  this  Part. 

3.  62  lAC  1816.49  (Surface  Mining 
Operations)  and  1817.49  (Underground 
Mining  Operations)    Impoundments 

a.  Illmois  added  new  subsections 
(a)(1)  to  read  as  follows: 

Impoundments  meeting  the  Class  B  or  C 
criteria  for  dams  in  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service 
Technical  Release  No.  60  (210-VI-TR60,  Oct. 
1985),  "Earth  Dams  and  Reservoirs,"  1985 
shall  comply  with  "Minimum  Emergency 
Spillway  Hydrology  Criteria"  table  in  TR-60 
and  the  requirements  of  this  section. 

b.  Illmois  redesignated  existing 
subsections  (a)(1)  through  (a){ll)  as 
(a)(2)  through  (a)(12).  Illinois  also 
revised  outdated  citation  references  and 
changed  the  term  "operator"  to  the  term 
"permittee"  throughout  these  sections. 

c.  Illinois  revised  redesignated 
subsections  (a)(4)(A)  to  read  as  follows: 

An  impoundment  meeting  the  Class  B  or 
C  criteria  for  dams  in.TR-60,  or  the  size  or       ' 
other  criteria  of  30  CFR  77.216(a)  shall  have 
a  minimum  static  safety  factor  of  1.5  for  a 
normal  pool  with  steady  state  seepage 
saturation  conditions,  and  a  seismic  safety 
factor  of  at  least  1.2. 

d.  Illmois  revised  redesignated 
subsections  (a)(4)(B)  by  removing  the 
language  "Impoundments  meeting  the 
size  or  other  criteria  of  30  CFR 
77.216(a)"  and  adding  the  language 
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^poundments  included  in  subsection 

4)(A)  above." 

.  Illinois  added  the  following  Hew 

tence  to  redesignated  subsections 

5): 

apoundments  meeting  the  SCS  Class  B  or 
iteria  for  dams  in  TR-60  shall  comply 
wi  th  the  freeboard  hydrology  criteria  in  the 
'Minimum  Emergency  Spillway  Hydrology 
Criteria"  table  in  TR-60. 

I  Illinois  revised  redesignated 
subsections  (a)(6)(A)  to  require  that 
^oundments  meeting  the  Class  B  or  C 
aria  for  dams  in  TR-60  meet  the 
ie  requirements  that  are  specified  in 
thebe  subsections  for  impoimdments 
m^^ting  the  size  or  other  criteria  of  30 
OfR  77.216(a). 

"^  Illinois  revised  redesigned 
suUsections  (a)(lO)(A)  to  require  that 

iitoundments  meeting  the  SCS  Class  B 
or^  criteria  for  dams  in  TR-60,  or  the 
sia^  or  other  criteria  of  30  CFR  77.216(a) 
bej  Insjpected.  examined  and  certified  in 
actprdance  with  30  CFR  77.216. 
b.  Illinois  revised  redesigned 
sujtisections  (a)(ll)  to  require  that 

^oundments  that  do  not  meet  the  SCS 
Bs  B  or  C  criteria  for  dams  in  TR-60 

3t  are  not  subject  to  30  CFR 
!  16(a)  must  be  examined  at  least 
terly  for  appearances  of  instability, 
^ctural  weakness,  or  other  hazardous 
itions.  The  permittee  must 
dejsignate  a  qualified  person  to  do  the 
quarterly  examinations. 

L  Illinois  revised  subsections  (b)(9)(A) 
byj  ^so  requiring  that  permanent 
in^^oundments  not  meeting  the  Class  B 
!  criteria  for  dams  in  TR-60  be 
dded  with  a  spillway  that  meets  the 

sments  specified  in  these 
sections  for  those  not  meeting  the 
or  other  qualifying  criteria  of  30 
77.216(a). 
jJIllinois  added  new  subsections 
(bj(p)(C)  to  read  as  follows: 

Permanent  impoundments  meeting  the 
Cli$s  B  or  C  criteria  for  dams  in  TR-60,  shall 
be  [provided  with  a  spillway  that  meets  the 
ria  in  the  "Minimum  Emergency 
"way  Hydrologic  Criteria"  table  in  TR- 
r  such  larger  event  as  may  be  specified 
e  Department  based  on  factors  such  as 
,  topography  and  soil  type. 

Id  Illinois  revised  subsections  (c)(1)  by 
^6  requiring  that  temporary 
^oundments  not  meeting  the  Class  B 
or  j(:  criteria  for  dams  in  TR-60  be 
prb  idded  writh  a  spillway  that  meets  the 
req  lirements  specified  in  these 
sup^sections  for  those  not  meeting  the 
si^  or  other  qualifying  criteria  of  30 
C^  77.216(a).  Illinois  also  added  the 
foilbwing  new  provision  at  the  end  of 
suUsections  (c)(1): 

'  'emporary  impoundments  meeting  the 
Qi  ^  B  or  C  criteria  for  dams  in  TR-60,  shall 


be  provided  with  a  spillway  that  meets  the 
criteria  in  the  "Minimum  Emergency 
Spillway  Hydrologic  Criteria"  table  in  TR- 
60,  or  such  larger  event  as  may  be  specified 
by  the  Department  based  on  factors  such  as 
terrain,  topography  and  soil  type. 

1.  Illinois  revised  subsections 
(c)(2)(B)(i)  to  require  that  temporary 
impoundments  meeting  the  SCS  Class  B 
or  C  criteria  for  dams  in  TR-60  be 
designed  to  control  the  same 
precipitation  event  specified  for 
impoimdments  meeting  the  size  or  other 
criteria  of  30  CFR  77.216(a). 

m.  Illinois  revised  subsections 
(c)(2)(B)(ii)  by  replacing  the  language 
"meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a)"  with  the  language 
"included  in  subsection  (c)(2)(B)(i) 
above." 

C  Performance  Bonds 

1 .  Administrative  Review  of  Bond 
Adjustment  Detenninations 

Illinois  is  revising  its  regulations  for 
bond  adjustment  and  administrative 
review  as  a  result  of  Court  Case  No.  99- 
MR-214,  Sangamon  County,  Illinois. 
The  court  foimd  that  the  Department's 
rules  lacked  a  mechanism  for 
administrative  hearing  in  the  case  of 
bond  adjustments.  The  court  ruled  that 
this  was  in  violation  of  the  Illinois 
Administrative  Procedure  Act  and 
enjoined  the  Department  firom 
increasing  performance  bond  tmder  its 
current  r^;ulations. 

a.  62  lAC  1800.15    Adjustment  of 
Performance  Bond. 

Illinois  revised  subsection  (b)  to 
provide  the  permittee  an  opportunity  for 
administrative  review  tmder  62  111. 
Adm.  Code  1847.3  of  any  proposed 
adjustment  to  the  performance  bond 
amoimt. 

b.  62  lAC  1847.3    Permit  Hearings. 
Illinois  revised  subsection  (a)  to 

provide  that  the  hearing  procediues 
outlined  in  62  lAC  1847.3  also  apply  to 
review  of  bond  adjustment 
determinations  under  62  111.  Adm.  Code 
1800.15. 

2.  62  lAC  1800.40    Requirement  to 
Release  Performance  Bonds 

a.  Illinois  revised  subsection  (a)(1)  to 
allow  permittees  to  authorize  a  [lerson 
to  act  on  their  behalf  in  filing  an 
application  fra  bond  release  and  to 
allow  the  Department  to  initiate  an 
application  for  bond  release. 

b.  In  subsections  (a)(2)  and  (3),  the 
term  "operator"  is  changed  to 
"applicant." 

c.  In  subsection  (b)(2),  Illinois 
removed  a  refwence  to  the  term 
"coimty."  Illinois  also  added  a 
requirement  that  the  municipality  in 
which  the  surface  coal  mining  operation 


is  located  be  notified  by  certified  mail 
of  the  Department's  final  administrative 
decision  to  release  or  not  to  release  all 
or  part  of  the  performance  bond. 

D.  62  LAC  1816.89  (Surface  Mining 
■  Operations)    and  1817.89 

(Underground  Mining  Operations) 
Disposal  ofNoncoal  Mine  Wastes 

At  subsections  (b),  Illinois  is  requiring 
that  areas  reclaimed  to  cropland 
capability  have  a  mininiiiTn  of  four  feet 
of  suitable  soil  cover. 

E.  62  LAC  1817.101  (Underground 
Mining  Operations)— BaclrfiUing  and 
Grading:  General  Requirements 

Illinois  revised  subsection  (a)  to 
require  that  surface  areas  distiubed 
incident  to  imdergroiuid  mining 
activities  be  backfilled  and  graded  not 
later  than  12  months  after  cessation  of 
active  use  as  determined  by  the 
Department. 

F.  Revegetation 

1.  62  lAC  1816.111  (Sur&ce  Mining 
Operations)  and  1817.111  (Undergroimd 
Mining  Operations)    Revegetation: 
General  Requirements 

a.  Illinois  revised  outdated  citation 
references  in  62  lAC  1816.111(b)(5). 

b.  At  62  lAC  1816.111(d)  and 
1817.111(d).  Illinois  removed  the 
requirement  that  those  prime  farmlands 
granted  an  exemption  in  accordance 
writh  62  111.  Adm.  Code  1785.17(a)(5) 
meet  the  requirements  of  62  111.  Adm. 
Code  1823.15. 

2.  62  lAC  1816.116  (Surfece  Mining 
Operations)  and  1817.116  (Undergroimd 
Mining  Operations)    Success  of 
Revegetation. 

Illinois  added  a  provision  at 
subsections  (b)(2)  that  require  the 
person  who  conducts  mining  activities 
to: 

Initiate  a  soil  compaction  and  fertility 
testing  plan,  subject  to  the  approval  of  the 
Department,  for  areas  which  have  incurred 
five  unsuccessful  attempts  to  meet  the 
production  required  by  subsections  (a)(3)(C) 
or  (E)  above  or  62  111.  Adm.  Code  1785.15,  or 
shall  initiate  deep  tillage  on  the  areas. 

Illinois  redesignated  existing 
subsections  (b)(2)  as  subsections  (b)(3). 

G.  62  LAC  1823.14    Prime  Farmland: 
Soil  Replacement 

Illinois  revised  subsection  (d)  by 
adding  the  following  new  requirement 

In  those  areas  where  the  B  or  C  horizons 
were  not  removed  but  may  have  been 
compacted  or  otherwise  damaged  during  the 
mining  operation,  the  permiUee  shall  engage 
in  deep  tillage  or  other  appropriate  means  to 
restore  premining  capabilities. 
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H.  62  LAC  1840. 1 1    Inspections  by  the 
Department 

Illinois  revised  subsection  (0(2)  by 
adding  the  language  "or  the  Department 
has  determined  that  the  reclamation 
required  for  Phase  11  bond  release  has 
been  completed"  at  the  end  of  the 
existing  language.  This  will  allow  a 
surface  coal  mining  and  reclamation 
operation  that  meets  the  new  criteria  to 
be  designated  inactive  for  inspection 
piuposes. 

/.  Miscellaneous  Changes 

Throughout  the  sections  discussed 
above,  Illinois  corrected  typographical 
errors,  punctuation,  citation  references, 
and  other  editorial-type  errors:  made 
minor  wording  changes;  and  simplified 
its  use  of  numbers.  To  reflect 
recodification  of  the  Illinois  Surface 
Mining  Land  Conservation  and 
Reclamation  Act  that  occurred  in  1992, 
Illinois  replaced  its  citation  references 
for  the  "111.  Rev.  Stat.  1989,  ch.  96V2, 
pars.  7901.01  et  seq."  with  references  to 
"225 ILCS  720."  Illinois  also  made  some 
of  the  same  types  of  corrections  and 
changes  in  62  lAC  1777.11, 1800.13, 
1840.14,  and  1846.18. 

IV.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  requesting  comments 
on  whether  the  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  we  approve  the 
amendment,  it  will  become  part  of  the 
Illinois  program. 

Written  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  diuing 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Your  written  comments  should  be 
specific  and  pertain  only  to  the  issues 
proposed  in  this  rulemaking.  You 
should  explain  the  reason  for  any 
recommended  change.  In  the  final 
rulemaking,  we  will  not  necessarily 
consider  or  include  in  the 
Administrative  Record  any  comments 
received  after  the  time  indicated  under 


DATES  or  at  locations  other  than  the 
Indianapolis  Field  Office. 

Please  submit  Internet  comments  as 
an  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
IL-097-FOR"  and  yoiu'  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  that  we 
have  received  your  Internet  message, 
contact  the  Indianapolis  Field  Office  at 
(317) 226-6700. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  e.s.t.  on  September  1, 1999. 
We  will  arrange  the  location  and  time  of 
the  hearing  with  those  persons 
requesting  the  hearing.  If  you  are 
disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  hearing  will  not  be  held 
if  no  one  requests  an  opportunity  to 
speak  at  the  public  hearing. 

You  should  file  a  written  statement  at 
the  time  you  request  the  hearing.  This 
will  allow  us  to  prepare  adequate 
responses  and  appropriate  questions. 
The  public  hearing  will  continue  on  the 
specified  date  imtil  all  persons 
scheduled  to  speak  have  been  heard.  If 
you  are  in  the  audience  and  have  not 
been  scheduled  to  speak  and  wish  to  do 
so,  you  will  be  allowed  to  speak  after 
those  who  have  been  scheduled.  We 
will  end  the  hearing  after  all  persons 
scheduled  to  speak  and  persons  present 
in  the  audience  who  wish  to  speak  have 
been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  us  to  discuss  the  amendment, 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
are  open  to  the  public  and,  if  possible, 
we  will  post  notices  of  meetings  at  the 
locations  listed  under  ADDRESSES.  We 
also  make  a  written  summary  of  each 
meeting  a  part  of  the  Administrative 
Record. 

V.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  bom  review 
imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such  - 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatcuy  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 
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Uj  1  hxnded  Mandates 

[  )SM  has  determined  and  certifies 
ui  II  ler  the  Unfunded  Mandates  Reform 
Ai :  (2  U.S.C.  1502  et  seq.]  that  this  rule 
w  i  1  not  impose  a  cost  of  $100  million 
OT  more  in  any  given  year  on  local,  state, 
orliribal  governments  or  private  entities. 

of  Subjects  in  30  CFR  Part  913 

[htergovemmental  relations.  Surface 
m  iiing.  Underground  mining. 

iated:  August  10, 1999. 
CI  ^rles  E.  Sandberg, 

Ai  ling  Regional  Director,  Mid-Continent 
Re\^onaI  Coordinating  Center. 
[FliDoc.  99-21258  Filed  8-16-99;  8:45  am] 
BHJUNG  CODE  431 0-OS-P 


POSTAL  SERVICE 


CFR  Part  111 


irds  GovMnbig  ttw  Design  of 
Cftteid*  MaillMxes 

Y:  Postal  Service. 
Notice  of  intent  to  establish  a 
lensus  Committee  and  notice  of  first 
iting^ 

)Y:  The  Postal  Service  intends  to 
establish  a  Consensus  Committee  to 
develop  recommendations  for  revision 
oflUSPS  STD  7A,  which  governs  the 
d^gn  of  curbside  mailboxes.  The 
ccfifimittee  will  develop  and  adopt  its 
retommendations  through  a  consensus 
pnjcess.  The  committee  will  consist  of 
■  poosons  who  represent  the  interests 
anacted  by  the  proposed  rule,  including 
mailbox  manufactiuers,  mailbox 
acqessory  manufactiuers,  and  postal 
Oligomers.  The  purpose  of  this  Notice  is 
tol^pprise  the  public  of  the  intent  to 
establish  the  committee;  provide  the 
ptiklic  with  information  regarding  the 
conmuttee  and  the  issues  to  be 
adqressed;  solicit  public  comment  on 
th^l  proposal  to  establish  the  committee, 
thei  issues  to  be  addressed,  and  the 

Sosed  membership  and  procedures 
e  committee;  explain  how  persons 
apply  or  nominate  others  for 
mtobership  on  the  committee;  and 
lounce  the  tentative  date  of  the  first 
littee  meeting. 
D/lttES:  The  Postal  Service  must  receive 

ten  comments,  requests  for 
representation  or  membership  on  the 
CO  liunittee,  and  nominations  for 
m(  t^bership  on  the  committee  no  later 
thi  lix  September  14. 1999.  The  first 
CO  D  unittee  meeting  is  tentatively 
so  iBduled  for  September  15  and  16, 
19S9. 

AC  [  RESSES:  The  first  committee  meeting 
is  :  intatively  scheduled  to  be  held  at 


U.S.  Postal  Service  Headquarters,  475 
L'Enfant  Plaza,  SW,  Washington,  DC 
20260.  Mail  comments  and  all  other 
communications  regarding  the 
committee  to  Annamarie  Cildea,  Room 
7142,  at  the  same  address.  Committee 
documents  will  be  available  for  public 
inspection  and  copying  between  9:00 
a.m.  and  4:00  p.m.  weekdays  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annamarie  Gildea,  (202)  268-3558. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

U.S.  Postal  Service  Standard, 
Mailboxes,  City  and  Rural  Curbside, 
USPS  STD  7A,  governs  the  design  of 
curbside  mailboxes.  The  current 
standard,  adopted  in  1992,  prescribes 
design  limitations  in  terms  that  are  no 
longer  consistent  with  the  operational 
requirements  of  the  Postal  Service. 
Primary  issues  to  be  addressed  by  the 
committee  will  include  increasing 
design  flexibility  within  the  Postal 
Service's  operational  requirements; 
simplification  and  clarification  of  the 
standard;  revising  provisions  on  secure 
mailboxes;  and  adding  provisions  on 
accessories  and  electronic  technologies. 
The  committee  may  also  consider  other 
issues  at  its  discretion  and  within  the 
scope  set  forth  in  paragraph  U. 

D.  Scope  of  the  Rule 

The  contents  of  the  new  standard  will 
be  limited  to  regulations  on  curbside 
mailbox  and  accessory  design 
characteristics  that  affect  the  operations 
of  the  Postal  Service.  Other  issues, 
including  but  not  limited  to  design 
characteristics  relating  to  roadside  ' 
safety,  are  not  within  the  scope  of  the 
new  standard. 

in.  Consensus  Process 

In  a  consensus  process, 
representatives  of  interests  that  would 
be  substantially  affected  by  the  new  rule 
meet  as  an  advisory  committee  to 
negotiate  among  themselves  and  with 
the  agency  to  reach  a  consensus  on  a 
proposed  rule.  As  part  of  the  consensus 
process,  the  agency  agrees  to  use  the 
committee's  recommendation  as  the 
basis  of  the  proposed  rule,  and  each 
private  interest  agrees  to  support  the 
committee's  recommendation  and  the 
proposed  rule  to  the  extent  that  it 
reflects  the  recommendation. 

A  feasibility  study,  performed  by  a 
neutral  convenor,  and  using  the 
Negotiated  Rulemaking  Act,  5  U.S.C. 
561  et  seq.  as  a  guide,  recommended 
that  the  Postal  Service  initiate  a 
consensus  process.  In  reaching  this 
recommendation,  the  convenor 
determined  that:  (1)  There  is  a  need  for 


the  rule;  (2)  there  are  a  limited  niunber 
of  identifiable  interests  significantly 
impacted  by  the  rule;  (3)  a  committee 
can  be  created  with  balanced 
representation  which  can  represent  the 
identified  interests  and  can  negotiate  in 
good  faith;  (4)  consensus  on  the  issues 
appears  likely;  (5)  the  consensus  process 
will  not  unduly  delay  the  issuance  of 
the  rule;  (6)  the  agency  has  resources 
and  is  willing  to  assist  the  consensus 
process;  and  (7)  the  agency,  within  the 
constraints  of  the  law,  will  use  the 
advisory  committee's  consensus  as  the 
basis  of  the  rule  for  notice  and 
comment. 

IV.  Participants 

The  committee  will  include  a 
representative  from  the  Postal  Service 
and  representatives,  to  tie  selected  by 
the  Postal  Service,  from  persons  and/or 
organizations  that  will  be  significantly 
affected  by  this  rule.  Each  representative 
may  also  name  an  alternate  who  may 
attend  all  committee  meetings  and  will 
serve  in  place  of  the  primary 
representative  if  necessary.  The 
designated  Postal  Service  representative 
will  be  authorized  to  represent  the 
agency  in  the  committee,  and  will 
participate  in  its  activities,  discussions, 
and  deliberations. 

The  convenor  has  recommended  that 
the  Postal  Service  invite  the  following 
organizations  to  participate  in  the 
consensus  process.  The  convenor  has 
contacted  these  organizations,  which 
have  indicated  their  willingness  to  serve 
on  the  committee.  The  Postal  Service 
proposes  to  invite  the  following 
organizations  to  participate  in  the 
consensus  process: 

1.  At  Ease  Technologies,  Inc. 

2.  Cutler  Manufacturing  Corporation 

3.  Imperial  Mail  Box  Systems.  Inc. 

4.  Janzer  Corporation 

5.  Magazine  Publishers  of  America 

6.  National  Association  of  Homebuilders 

7.  Parcel  Shippers  Association 

8.  Steel  City  Corporation 

9.  Step  2  Corporation 

10.  Rubbermaid,  Inc. 

11.  The  Solar  Group 

It  is  expected  that  these  organizations 
would  represent  the  following  interests: 
-Mailbox  manufacturers 

— Larger  general  manufacturers 

Steel  City  Corporation 

The  Solar  Group 

— Specialty  manufactiuers — metal 

Cutler  Manufacturing  Corporation 

Imperial  Mail  Box  Systems,  Inc. 

Janzer  Corporation 

— Specialty  manufacturers — non- 
metal 

Step  2  Corporation 

Rubbermaid,  Inc. 


44682  Federal  Register /Vol.  64,  No.  158 /Tuesday.  August  17,  1999 /Proposed  Rules 


-Accessory  manufactiuers 

At  Ease  Technologies,  Inc. 
-Mailors 

Magazine  Publishers  of  America 

Parcel  Shippers  Association 
-Consumers/Mailbox  purchasers 

National  Association  of  Homebuilders 

I.  Tentative  Schedule 

The  first  committee  meeting  is 
tentatively  scheduled  for  September  15 
and  16, 1999  at  U.S.  Postal  Service 
Headquarters,  475  L'Enfant  Plaza,  SW, 
WashLogton,  DC.  Subsequent  meetings 
Mrill  be  scheduled  by  the  committee,  at 
the  same  location,  and  are  expected  to 
occur  approximately  four  weeks  apart 
through  approximately  January  2000. 

n.  Nominations  and  Applications 

Persons  and  organizations  that  will  be 
significantly  affected  by  this  rule  may 
apply  for  membership  on  the  committee 
or  nominate  another  person  or 
organization  for  membership.  Each 
nomination  or  application  should 
include:  (1)  The  name  of  the  applicant 
or  nominee  and  a  description  of  the 
interests  that  person  or  organization 
represents;  (2)  evidence  that  the 
applicant  or  nominee  is  authorized  to 
represent  the  interests  the  person 
proposes  to  represent;  (3)  the  reasons 
the  applicant  or  nominator  believes  its 
interests  or  those  of  its  nominee  are 
sufficiently  different  from  those  of 
organizations  listed  above  that  those 
interests  would  not  be  adequately 
represented  by  the  members  of  the 
committee  as  proposed.  All  nominations 
and  applications  must  be  received  by 
the  Postal  Service  at  the  address  above 
no  later  than  September  14, 1999.  The 
Postal  Service  reserves  the  right  to 
.  refuse  nominations  and  applications 
that  do  not  fulfill  these  requirements. 
The  Postal  Service,  with  the  advice  of 
the  convenor,  will  select  committee 
members  that  provide  adequate 
representation  of  each  significantly 
anected  interest  rather  than 
representatives  of  every  individual  and 
organization  affected  by  the  rule. 

m.  Procedures  and  Guidelines 

(A)  Facilitator 

The  Postal  Service  has  selected  a 
neutral,  impartial  facilitator  to  serve  as 
chairman  of  the  committee  meetings. 
The  facilitator  will  assist  committee 
members  conduct  discussions,  help 
committee  members  define  issues  and 
reach  consensus,  and  manage  the 
minutes,  agendas,  and  other  records  of 
the  committee. 

(B)  Good  Faith 

Committee  members  must  be 
committed  to  negotiate  in  good  faith  and 


be  authorized  by  the  individuals  and/or 
organization(s)  they  represent  to  do  so. 
Therefore,  senior  individuals  within 
each  interest  group  should  be 
designated  to  serve  on  the  committee. 
Also,  committee  members  must  commit 
to  support  the  final  consensus 
recommendation  of  the  committee. 

(C)  Administrative  Support 

Administrative  support  will  be 
provided  by  the  Postal  Service  at  its 
headquarters  offices. 

(D)  Ck>nsensus 

"Consensus"  is  defined  for  the 
purposes  of  this  rulemaking  as  the 
unanimous  concurrence  among  the 
committee  members  unless  the 
committee  explicitly  adopts  a  different 
definition. 

(E)  Committee  Procedures 

Under  the  general  guidance  of  the 
facilitator,  and  subject  to  legal 
requirements,  the  committee  will 
establish  procedures  and  ground  rules. 

(F)  Records  ^ 

The  facilitator  will  prepare  minutes  of 
all  conunittee  meetings.  These  minutes 
will  be  placed  in  the  public  docket  for 
this  rulemaking. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
[FR  Doc.  99-21324  Filed  a-l&-99:  8:45  am] 
MUJNG  CODE  7710-12-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRP«rt20 

[WT  Docket  No.  97-207;  DA  99-1568] 

Calling  Party  Paya  Sarvloa  Offering  in 
the  Commarcial  Mot>ile  Radio  Servicaa 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

summary:  This  document  extends  the 
time  for  filing  comments  and  reply 
comments  in  this  proceeding  to  the 
close  of  business  on  September  17, 
1999,  and  October  18. 1999. 
respectively.  A  modest  extension  has 
been  granted  to  allow  interested  parties 
more  time  to  provide  more  substantive 
and  complete  comments  on  the  issues 
associated  with  Calling  Party  Pays 
(CPP). 

DATES:  Comments  are  due  on  or  before 
September  17, 1999  and  reply 
conunents  are  due  on  or  before  October 
18, 1999. 


ADDRESSES:  Federal  Communications 
Conunission,  Washington,  DC  20554. 
FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  Levin  or  David  Siehl,  Policy 
Division.  Wireless  Telecommunications 
Bureau  (202)  418-1310. 
SUPPLEMENTARY  INFORMATION:  The 
following  synopsis  contains  the  text  in 
chief  of  the  Order  Extending  Comment 
and  Reply  Comment  Periods,  DA  99- 
1566,  adopted  August  6, 1999,  and 
released  Augiist  6, 1999,  in  the 
proceeding  on  Calling  Party  Pays 
Service  Ofiisring  in  the  Commercial 
Mobile  Radio  Services,  WT  Docket  No. 
97-207.  The  complete  text  of  the  entire 
released  document  containing  the  Order 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center 
(Courtyard  level),  445  12th  Street,  SW, 
Washington,  DC  20554,_and  also  may  be 
purchased  bova  the  Commission's  copy 
contractor,  hitemational  Transcription 
Services  (ITS,  Inc.),  (202)  857-3800, 445 
12th  Street,  SW,  CY-B400,  Washington, 
DC  20054. 

Sjmopsis  of  Order  Extending  Comment 
and  Reply  Comment  Periods 

1.  This  document  extends  the  time  for 
filing  comments  and  reply  comments  in 
the  captioned  proceeding  to  the  close  of 
business  on  September  17, 1999,  and 
October  18, 1999,  respectively. 

2.  On  July  7, 1999,  the  Commission 
released  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  this  proceeding 
that  invited  interested  parties  to 
comment  no  later  than  August  18, 1999, 
and  to  reply  to  filings  by  other  parties 
no  later  than  September  8, 1999.  64  FR 
38396,  July  16, 1999. 

3.  On  August  2, 1999,  the  Personal 
Communications  Industry  Association 
(PCIA)  requested  an  extension  of  the 
comment  and  reply  comment  dates  until 
September  30, 1999,  and  October  22, 
1999,  respectively.  PCIA  cites  the  need 
for  additional  time  to  enable  it  to  reflect 
in  its  comments  the  results  of  studies  it 
is  conducting  on  CPP  use  in  other 
countries,  and  on  technical  and  billing 
issues  associated  with  CPP 
implementation  in  the  United  States. 

4.  The  Policy  Division,  Wireless 
Telecommunications  Btu«au,  agrees 
with  PQA  that  a  modest  extension  of 
the  comment  and  reply  comment 
deadlines  would  enable  them  and  other 
interested  parties  to  provide  more 
substantive  and  complete  comments  on 
the  many  issues  associated  with  CPP. 
Consequently,  the  grant  of  an  extension 
of  the  comment  deadlines  will  enhance 
the  overall  quality  of  the  comments  and 
reply  comments,  and  will  provide  a 
more  complete  record  for  consideration. 
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I  [bwever,  extension  of  the  conunent 
c  ^adlines  to  the  dates  that  PCIA 
Fsiiuests  could  unduly  delay  the 
Cl^mmission's  determination  of  the 
issues,  in  view  of  their  significance  to 
cc^mmenting  parties  and  die  public. 
I'l^erefore,  it  is  concluded  that 
ifying  PCIA's  request  for  the 

ension,  as  specified  below,  is  in  the 

hlic  interest. 

[ering  Clause 

JAccordingly,  it  is  ordered,  pursuant  to 
§  1.46  of  the  Commission's  rules 
r  igarding  the  time  for  filing  comments, 
tl  iht  the  request  of  PCIA  is  granted  to  the 
eictent  indicated.  The  comment  deadline 
L 11  the  CPP  proceeding  is  extended  to  the 
cldse  of  business  on  September  17, 

i99,  and  the  reply  comment  deadline 
xtended  to  the  close  of  business  on 
ober  18, 1999. 

:era]  Communications  Commission. 

Monteith, 

\ief.  Policy  Division,  Wireless 
lecommunications  Bureau. 

I  Doc.  99-21272  Filed  8-16-fl9;  8:45  am] 

COOE  e712-01-P 


^NERAL  SERVICES 
pMINISTRATION 

icFR  Part  536 


[SSAR  Notice  S-421] 
PN  3090-AH07 

il  Services  Administration 
luisition  Regulation;  Clarification 
I  ttie  Use  of  Selection  Criteria  for 
sliitect-Engineer  Procurements 

AQENCY:  Office  of  Acquisition  Policy, 

JA. 

ACfnON:  Proposed  rule. 

IMARY:  The  General  Services 

istration  proposes  to  amend  the 
!A  Acquisition  Regidation  (GSAR)  to 
ivide  additional  guidance  concerning 
use  of  selection  criteria  for 
ihitect-Engineer  prociuements. 
;:  Comments  should  be  submitted 
iting  to  address  shown  below  on  or 
fore  October  18, 1999. 

iSSES:  Mail  comments  to  General 
ices  Administration,  OfBee  of 
juisition  Policy,  GSA  Acquisition 
icy  Division  (MVP),  1800  F  Street. 
",  Room  4027,  Washington,  DC 
05. 

I  FURTHER  INFORMATION  CONTACT: 
celia  L.  Davis,  GSA  Acquisition 
licy  Division,  (202)  219-0202. 

SilH'LEIIENTARY  mFORHATiON: 


A.  Background 

The  GSAR  is  proposed  to  amended  to 
supplement  the  language  provided  in 
the  FAR  on  the  use  of  selection  criteria 
for  Architect-Engineer  prociu^ments. 
This  proposed  rule  would  eliminate 
uimecessary  restrictions  to  competition 
in  GSA's  use  of  geographic  limitations 
in  the  evaluation  process  for  Architect- 
Engineer  procurements. 

B.  Executive  Order  12866 

This  regulatory  action  was  not  subject 
to  OfBce  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  imder  5  U.S.C.  804. 

C.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  GSAR  do  not  impose 
recordkeeping  or  information  collection 
requirement,  or  otherwise  collect 
information  from  offerors,  contractors, 
or  members  of  the  public  that  require 
approvtd  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

List  of  Sttb)ect8  in  48  CFR  Part  536 

Govenunent  Procurement 
Accordingly,  48  CFR  part  536  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  536  continues  to  read  as  follows:    ** 

Authority:  40  U.S.C.  486(c). 

PART  536-CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

2.  Part  536  is  proposed  to  be  amended 
by  adding  Subpart  536.6  to  read  as 
follows: 

Sut)part  536.6— Arcliitec^-Engineer 
Services 

536.602    Satoction  of  Amis  for  archttact- 
englneer  contracts. 

536.602-1    Satoction  critarla. 

(a)  FAR  36.602-1  requires  that 
agencies  include  "location  in  the 
general  geographical  area  of  the  project 
and  knowledge  of  locality  of  the 
project"  as  one  of  several  selection 
criteria. 

(1)  This  evaluation  factor  shall  not  be 
used  as  a  minimum  qudification 
requirement  for  determining  whether  a 
firm  is  eligible  to  compete  for  a 
proposed  project. 


(2)  This  factor  shall  not  exceed  5 
percent  of  the  total  weight  of  all 
evaluation  criteria,  hi  order  to  receive 
the  maximiun  score  for  this  factor,  the 
architect-engineer  firm(s)  must 
demonstrate  that  at  least  35  percent  of 
the  architect-engineer  contract  services 
(based  on  the  total  contract  price)  will 
be  accomplished  with  the  geographical 
boundaries  established  for  the  project. 

(3)  Under  an  approved  class  deviation 
from  FAR  36.602-l(a)(5),  this  factor 
does  not  apply  to  projects  determined 
by  the  Chief  Architect  of  GSA  to  be  of 
national  significance. 

(b)  The  public  announcement 
(Commerce  Business  Daily  notice)  for  a 
proposed  project  should  identify  the 
general  geographical  area  of  the  project 
by  either: 

(1)  A  radius  in  miles  or  other 
appropriate  unit  of  measiue;  or, 

(2)  The  Stahdard  Metropolitan 
Statistical  Area,  county(ies),  state(s) 
surrounding  the  project,  or  other 
appropriate  geographic  boimdaries. 

(c)  Architect-engineer  selections 
under  the  Design  Excellence  Program 
shall  apply  the  geographical  evaluation 
criteria  in  the  second  phase. 

(d)  The  public  annoimcement 
(Commerce  Business  Daily  notice)  may 
require  the  architect-engineer  of  record 
to  establish  a  significant  production 
capability  within  the  general 
geographical  area  of  the  project  within 
45  calendar  days  after  contract  award. 

Dated:  July  28, 1999. 

Ida  M.  Ustad, 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

[FR  Doc.  99-21319  Filed  8-16-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 
[I.D.  No.  120197A] 

Designated  Critical  Habitat;  Re- 
opening of  Comment  Period  and 
Notice  of  Public  Hearing  on  Proposed 
Revision  of  Critical  Habitat  for  Snake 
River  Spring/Summer  Chinook  Salmon 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Public  hearing  and  re-opening 

of  public  comment  period. 

summary:  NMFS  is  re-opening  the 
public  comment  period  imtil  September 
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8, 1999,  and  announcing  a  public 
hearing  on  a  proposed  regulation  to 
revise  critical  habitat  for  Snake  River 
spring/summer  chinook  salmon 
(Oncorhynchus  tsbawytscha). 

DATES:  The  public  hearing  date  is 
Tuesday,  August  31, 1999,  6:30  p.m.  to 
9:00  p.m  local  time.  Written  comments 
on  the  proposed  rule  must  be  received 
on  or  before  September  8. 1999. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Natural  Resource  Center,  Bureau  of 
Land  Management,  1387  South  Binnell 
Way,  Boise,  Idaho.  Written  comments 
should  be  sent  to:  Garth  Griffin,  NMFS, 
Prot9Cted  Resoiuces  Division,  525  NE 
Oregon  St.  -  Suite  500,  Portland,  OR 
97232-2737. 

FOR  FURTHER  MFORMATION  CONTACT: 
Garth  Griffin  at  (503)  231-2005.  or  Chris 
Mobley  at  (301)  713-1401. 

SUPPLEMENTARY  MFORMATION: 


Background 

On  June  2, 1999,  NMFS  published  a 
proposal  to  revise  critical  habitat  for 
threatened  Snake  River  spring/siunmer 
Chinook  sabnon  (64  FR  29618).  The 
proposed  revision  would  specifically 
exclude  areas  upstream  of  Napias  Creek 
Falls  (located  on  a  tributary  to  Panther 
Creek,  in  Lemhi  County,  Idaho)  as 
critical  habitat  for  the  species.  NMFS 
has  received  a  request  from  the 
Shoshone-Bannock  Tribes  for  a  public 
hearing  on  the  proposal.  The  agency 
finds  the  request  to  be  reasonable  and, 
hereby,  aimounces  a  public  hearing  and 
re-opens  the  comment  period  until 
September  8, 1999,  to  allow  time  to 
conduct  the  hearing  and  solicit 
additional  public  comment. 

NMFS  is  soliciting  information, 
comments  and/or  recommendations  on 
any  aspect  of  this  proposal  from  all 
concerned  parties  (see  ADDRESSES); 


comments  must  be  received  by 
September  8, 1999.  In  particular,  NMFS 
is  requesting  any  data,  maps,  or  reports 
describing  areas  of  the  Napias  Creek 
watershed  that  currently  or  historically 
supported  chinook  salmon  populations 
and  that  may  require  special 
management  considerations.  NMFS  will 
consider  all  information  received  before 
reaching  a  final  decision. 

Special  Accommodations 

This  hearing  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
aids  should^be  directed  to  Garth  Griffin 
(see  ADDRESSES)  by  August  24, 1999. 

Dated:  August  9, 1999. 
Art  Jefifers, 

Acting  nirnrtnr,  Office  ofProtucted  Resnurcfts, 
National  Marine  Fisheries  Service. 
IFR  Doc.  99-21323  Filed  8-16-99;  8:45  amj 
BILUNG  COOE  3S1fr-2a-F 
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■  Tiis  section  of  ttie  FEDERAL  REGISTER 
ntains  documents  other  than  rules  or 
sed  rules  that  are  applicable  to  the 
biic.  Notices  of  hearings  and  investigations, 
mmittee  meetings,  agency  decisions  and 
ings,  delegations  of  authority,  filing  of 
ititions  and  applications  and  agency 
;l|atements  of  organization  and  functions  are 
amples  of  documents  appearing  in  this 


EPARTMENT  OF  AGRICULTURE 

iriculUiral  Marketing  Service 
locket  No.  ST-9»-005] 

ttice  of  Request  for  Extension  and 
ivision  of  a  Currently  Approved 
Ihformation  Collection 

i  iGENCY:  Agricultural  Marketing  Service, 

1JBDA. 

/  >CnON:  Notice  and  request  for 

donunents. 


dllMMARY:  In  accordance  with  the 
riiperwork  Reduction  Act  of  1995  (44 
IJ.S.C.  Chapter  35),  this  notice 
citnounces  the  Agcicultural  Marketing 
J  l(  srvice's  ( AMS)  intention  to  request  an 
( xtension  for  and  revision  to  a  currentiy 
approved  information  collection  in 

pport  of  the  Regulations  Governing 
the  Plant  Variety  Protection  Act. 
I  fJES:  Comments  on  this  notice  must  be 
reteived  by  October  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
I  ^arie  Thro,  Commissioner,  Plant 
\^ariety  Protection  Office,  Science  & 
•J^schnology,  AMS,  USDA,  NAL 
I  jiilding,  Room  500, 10301  Baltimore 

1  iulevard,  Beltsville,  MD  20705-2351, 

( JOl)  504-5518,  or  Fax:  (301)  504-5291. 

SI^PPLEMENTARY  information: 

Title:  Regulations  Governing  the 
7  L  }plication  for  Plant  Variety  Protection 
( i(  irtificate  and  Reporting  Requirements 
1 1  kder  the  Plant  Variety  Protection  Act. 

OMB  Number:  0581-0055. 

Expiration  Date  of  Approval:  February 

2  (,2000. 

Type  of  Request:  Extension  and 
r  )dsion  of  a  currently  approved 
i;  ilbrmation  collection. 

[Abstract:  The  Plant  Variety  Protection 
/k  ("PVPA")  (7  U.S.C.  2321  et  seq.) 
vrtis  established  "To  encourage  the 
(Kvelopment  of  novel  varieties  of 
sbpcually  reproduced  plants  and  make 
tiipm  available  to  the  public,  providing 
pjiptection  available  to  those  who  breed, 
d  dvelop,  or  discover  them,  and  thereby 


promote  progress  in  agriculture  in  the 
public  interest." 

The  PVPA  is  a  voluntary  user  funded 
program  which  grants  intellectual 
property  rights  protection  to  breeders  of 
new,  distinct,  uniform,  and  stable  seed 
reproduced  and  tuber  propagated  plant 
varieties.  To  obtain  these  rights  the 
applicant  must  provide  information 
which  shows  the  variety  is  eligible  for 
protection  and  that  it  is  indeed  new, 
distinct,  uniform,  and  stable  as  the  law 
requires.  Application  forms,  descriptive 
forms,  and  ownership  forms  are 
furnished  to  applicants  to  identify  the 
information  which  is  required  to  be 
furnished  by  the  applicant  in  order  to 
legally  issue  a  certificate  of  protection 
(ownership).  The  certificate  is  based  on 
claims  of  the  breeder  and  cannot  be 
issued  on  the  basis  of  reports  in 
publications  not  submitted  by  the 
applicant.  Regulations  implementing 
the  PVPA  appear  at  7  CFR  part  92. 

Form  ST-470,  Application  for  Plant 
Variety  Protection  Certificate,  Form  ST- 
470  series.  Objective  Description  of 
Variety  (Exhibit  C  to  Form  ST-470P), 
and  Form  ST-470-E,  Statement  of  the 
Basis  of  Applicant's  Ownership,  are  the 
basis  by  which  the  determination,  by 
experts  in  the  Plant  Variety  Protection 
Office  (PVPO),  is  made  as  to  whether  a 
new,  distinct,  uniform,  and  stable  seed 
reproduced  or  tuber-propagated  variety 
in  fact  exists  and  is  entitled  to 
protection. 

The  application  form  would  be 
revised  slightly  to  clarify  that  applicants 
may  specify  not  only  that  the  variety  be 
sold  only  as  a  class  of  certified  seed 
(Foundation,  Registered,  or  Certified) 
but  that  the  applicant  may  specify  a 
limitation  on  the  number  of  generations 
within  each  class.  The  information 
received  on  applications,  with  certain 
exceptions,  is  required  by  law  to  remain 
confidential  until  the  certificate  is 
issued  (7  U.S.C.  2426). 

The  information  collection 
requirements  in  this  request  are ' 
essential  to  carry  out  the  intent  of  the 
PVPA,  to  provide  applicants  with 
rcertificates  of  protection,  to  provide  the 
respondents  the  type  of  service  they 
request,  and  to  administer  the  program. 

Estimate  of  Burden:  Public  reporting 
biuden  for  this  collection  of  information 
is  estimated  to  average  4  hours  per 
response. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions,  and 
Federal  Government. 


Estimated  Number  of  Respondents: 
116. 

Estimated  Number  of  Responses  per 
Respondent:  3.49. 

Estimated  Total  Annual  Burden  on 
Respondents:  1691  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Lashawn  Smith, 
Plant  Variety  Protection  Office,  at  (301) 
504-5518. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  the  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technciogy. 

Comments  should  reference  OMB  No. 
0581-0055  and  be  sent  to:  Ann  Marie 
Thro,  Commissioner,  Plant  Variety 
Protection  Office,  Science  & 
Technology,  AMS,  USDA,  NAL 
Building,  Room  500, 10301  Baltimore 
Boulevard,  Beltsville,  MD  20705-2351. 
All  comments  received  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  same  address. 

All  responses  to  this  notice  vvrill  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  August  11.  1999. 

William  |.  Franks,  Jr., 

Deputy  Administrator.  Science  and 
Technology: 

[FR  Doc.  99-21302  Filed  8-16-99;  8:45  am) 
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Forest  Service 

Stewardship  Contracting  Pilot 
Projects:  Multiparty  Monitoring  and 
Evaluation  Process 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice. 
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summary:  Section  347  of  the  FT  199<) 
Omnibus  Appropriations  Act  authorizes 
the  Forest  Service  to  enter  into  28 
stewardship  end  results  contracts.  These 
contracts  are  intended  to  provide  a 
means  for  pilot-testing  an  array  of 
potential  hew  authorities  for  giving 
national  forest  managers  greater 
administrative  flexibility  to  improve 
forest  conditions  and  potentially  help 
meet  the  needs  of  local  commimities. 
One  of  the  key  provisions  of  the  statute, 
embodied  in  suDsection  (g)  of  the  Act. 
is  a  provision  requiring  the 
establishment  of  a  process  for 
multiparty  monitoring  and  evaluation  of 
the  stewardship  contracts.  The  Forest 
Service  hereby  gives  notice  that  a  draft 
framework  for  multiparty  monitoring 
and  evaluation  has  been  developed  and 
is  now  available  for  public  review  and 
comment. . 

DATES:  Comments  must  be  received,  in 
writing,  on  or  before  September  16. 

ADDRESSES:  Written  comments  on  this 
proposal  may  be  sent  to  Cliff  Hickman, 
USDA  Forest  Service,  Forest 
Management  Staff,  Mail  Stop  1105,  P.O. 
Box  96090,  Washington,  D.C.  20090- 
6090  or  electronically  to  chickman/ 
woO£s.fiBd.us. 

FOR  FURTOER  MFORMATKM  CONTACT:  Cliff 
Hickman.  Forest  Management  Staff, 
(202)  205-1162.  or  chickman/ 
woOfs.fed.us.  Electronic  copies  of  the 
Act.  and  of  this  proposed  framework  for 
multiparty  monitoring  and  evaluation, 
may  be  obtained  via  the  INTERNET  at 
www.fi5.fBd.us/land/&n/stewardship. 
SUPPLBCNTARY  MFORMATKM:  Section 
347  of  the  FY  1999  Omnibus 
Appropriations  Act  (Act)  authorizes  the 
Forest  Service  to  implement  up  to  28 
stewardship  end  results  contracts.  The 
Forest  Service  provided  background 
information  about  the  provisions  of 
Section  347  and  its  progress  in 
implementing  the  legislation,  in  a  notice 
that  appeared  in  the  July  9. 1999,  issue 
of  the  Federal  Regiitar  (64  FR  37096). 
That  notice  identified  the  stewardship 
pilot  projects  that  the  agency  had 
already  selected.  This  notice  sets  out  the 
proposed  framework  and  requests 
puUic  comment.  A  notice  simunarizing 
the  public  comment  and  the  agency's 
response  to  that  comment  will  be 
published  along  with  the  finaliy-ed 
bamevfoA. 

The  framework  that  the  agency 
proposes  to  use  to  comply  with  the 
requirements  of  subsection  (g)  of 
Section  347  of  the  Act  consists  of  two 
parts:  (1)  A  process  for  securing 
multiparty  monitoring  and  evaluation, 
and  (2)  a  set  of  criteria  to  be  considered 
diuing  monitoring  and  evaluation. 


Besides  ensuring  proper  documentation 
of  any  treatments  suid  their  resulting 
environmental  efiiacts,  the  proposed 
framewoiii  is  intended  to  provide  an 
objective  basis  for  assessing  the 
implications  of  the  stewardship  pilots 
regarding  the  following: 

(1)  The  potential  advantages  of  greater 
collaboration  during  period  planning 
and  implementation; 

(2)  The  potential  for  new  authorities 
to  facilitate  efficient  implementation  of 
desired  ecosystem  restoration, 
maintenance,  or  protection  activities; 
and 

(3)  The  potential  of  stewardship 
contracting  to  help  meet  the  needs  of 
local  communities. 

This  proposed  framework  represents 
only  one  option  for  satisfying  ^e 
multiparty  muuitoring  and  evaluation 
requirement  of  the  Act.  It  is  designed  to 
comply  with  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA).  The  proposed  framework  is 
being  developed  to  facilitate  the  data 
inventory  required  by  Section  347  of  the 
Act  and  is  not  a  public  information 
siuvey.  Comments  and  suggestions  on 
this  proposal  and  on  other  ways  to 
accomplish  miiltiparty  monitoring  and 
evaluation,  that  would  be  in  compliance 
with  FACA  requirements,  are  requested. 

Proposed  Proceas 

At  the  national  level,  a  single 
Advisory  Committee  will  be  established 
under  the  provisions  of  the  Federal 
Advisory  Committee  Act  (FACA).  The 
framework  proposes  establishing  two 
types  of  teams  at  the  local  (project) 
level:  (1)  Data  Inventory  teams,  and  (2) 
Assessment  and  Evaluation  Teams.  Due 
to  the  composition,  duties,  and  purpose 
of  these  teams,  FACA  chartering  is  not 
required.  Additional  details  concerning 
the  structure  and  functions  of  these 
proposed  groups  are  provided  below: 

LxaJ  Data  biventory  Teams,  Each 
forest  with  a  stewardship  pilot  project 
will  be  responsible  for  organizing  a  team 
of  interested  publics  to  gather  the  data 
needed  to  assess  project  and  program 
results.  These  teams  will  operate  under 
the  direction  of  a  Forest  Service 
employee  who  will  encourage 
participation  of  all  team  members, 
develop  monitoring  methods,  schedule 
team  assignments,  compile  and  validate 
the  team's  data,  and  interact,  as  needed, 
with  the  appropriate  Assessment  and 
Evaluation  Team.  Where  a  Forest  has 
more  than  one  pilot  project,  separate 
Data  Inventory  teams  will  be  established 
to  compile  the  relevant  data  for  each 
project. 

As  the  name  suggests,  the  principal 
function  of  the  Data  Inventory  teams 
will  be  to  gather  project  (local)  level 


data  for  analysis  by  the  appropriate 
Assessment  and  Evaluation  Team.  The 
criteria  that  the  Data  Inventory  teams 
will  be  required  to  consider  are 
described  under  the  subheading 
"Criteria  for  Local  Data  Inventory 
Teams."  Once  validated,  the  facts 
gathered  by  the  Data  Inventory  teams 
will  be  made  available  for  public  review 
and  use. 

The  Data  Inventory  teams  Mrill  be  free 
to  compile  facts  and  other  evidence 
deemed  relevant  by  the  responsible 
Assessment  and  Evaluation  Team,  but 
any  additional  data  must  be  fectual 
rather  than  intwpretive  data.  T.inniting 
the  role  of  these  teams  to  the 
compilation  of  factual  evidence 
eliminates  the  need  to  establish  a  FACA 
committee.  Participation  on  the  teams 
will  be  open  to  all  interested  parties. 

Local  Monitoring  Assessment  and 
Evaluation  Team.  Each  forest  with  a 
stewardship  pilot  project  will  be 
responsible  for  organizing  a  team  of 
government  employees,  federal,  state, 
local,  or  tribal.  This  Monitoring. 
Assessment  and  Evaluation  Team's 
tasks  are  to  assess  and  evaluate  the  data 
compiled  by  the  corresponding  Data 
Inventory  Team  and,  also,  to  formulate 
appropriate  recommendations.  The 
Assessment  and  Evaluation  Teams  will 
operate  under  the  direction  of  a  Forest 
Service  employee,  saving  as 
chairperson.  A  non-Fdrest  Service 
person  will  be  selected  as  the  vice- 
chairperson  of  the  committee.  If  other 
governmental  entities  are  unavailable  or 
unwilling  to  participate  in  the 
evaluation  process,  a  Forest  Service 
team  will  be  organized.  Where  a  forest 
has  more  than  one  stewardship  pilot, 
only  one  Assessment  and  Evaluation 
Team  will  be  established  to  deal  with  all 
the  projects  on  that  forest. 

As  already  suggested,  a  key  function 
of  the  Assessment  and  Evaluation 
Teams  will  be  to  analyze  and  weigh  the 
significance  of  the  factual  evidence 
compiled  by  the  Data  Inventory  Teams. 
The  criteria  that  the  Assessment  and 
Evaluation  Teams  will  be  required  to 
consider  are  described  tuider  the 
subheading  "Critma  for  Local 
Assessntent  and  Evaluation  Teams." 
These  teams,  at  their  discretion,  will  be 
free  to  develop  other  site-specific 
criteria  that  they  deem  relevant — e.g., 
additional  criteria  pertaining  to  forest 
conditions  before  and  after  treatment, 
effects  on  the  local  economy,  and 
relations  between  and  among 
community  members,  including  the 
Forest  Service.  Finally,  the  Assessment 
and  Evaluation  Teams  vdll  be  free  to  - 
interact  with  the  Data  Inventory  Teams 
and  the  National  Advisory  Committee, 
as  needed. 
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The  Assessment  and  Evaluation 
sams  will  be  responsible  for  making 
udgments,  reaching  conclusions,  and 
( innulating  recommendations  on  the 
pisis  of  the  data  assimilated.  Because 
the  teams,  as  envisioned  in  this 
proposal,  will  be  comprised  of 
;^vemment  employees  only,  they 
alify  forthe  FACA  requirement 
emption,  authorized  by  Section  204  of 
e  Unfunded  Mandates  Act  of  1995. 

ion  204  provides  for  the  formation 
intergovernmental  committees  to 
change  official  views  concerning  the 
plementation  or  administration  of 
tergovemmental  responsibilities. 
A  second  key  function  of  the  local 
sessment  and  Evaluation  teams  will 
to  prepare  annual  reports  to  the 
itional  Advisory  Committee.  Annual 
ports  will  be  submitted  to  the  National 
visory  Committee  within  60  days  of 
1  ie  close  of  each  fiscal  year.  In 
!  ijtuations  where  a  forest  has  more  than 
( i^e  stewardship  pilot,  each  project  will 
li^  analyzed,  evaluated,  and  discussed 
i  c  a  separate  report.   . 
The  local  Assessment  and  Evaluation 

;'  )am  reports  will  include  the 
^scriptive  data  that  has  been  compiled 
y  the  local  Data  Inventory  Teams,  the 
ponses  to  the  criteria  described  imder 
e  subheading  "Critria  for  Local 
sessmet  and  Evaluation  Teams,"  and 
y  other  issues  that  the  teams 
termine  to  be  relevant. 
The  Assessment  and  Evaluation 
lams  win  actively  seek  input  from  the 
blic.  Therefore,  they  will  open  their 
etings  to  the  public  and  give 
equate  notice  of  the  times  and 
ations  of  their  meetings.  Draft  annual 
eiValuation  results  will  be  shared  with 
ilje  public  for  comment  by  posting  a 
E  itice  of  availability  of  the  results  in  the 
Ippal  newspapers,  posting  the  results  on 
forest's  INTERNET  website  (if 
ailable),  and  by  holding  one  or  more 
blic  meetings.  Public  comments  will 
considered  in  preparing  the  annual 
r  }ports  to  the  National  Advisory 
Committee.  All  public  comments  will  be 
retained  in  the  monitoring  and 
eualuation  file  for  each  project. 
J  National  Advisory  Committee.  A 
FIACA  advisory  committee  will  be 
chartered  to  monitor  and  evaluate  the 
siiwardship  pilot  program  at  the 
njational.  level.  The  Forest  Service  will 
recommend  potential  National  Advisory 
Committee  members  to  the  Office  of  the 
S  acretary  of  USD  A.  Committee 
n  (presentation  will  reflect  the  need  to 
n  >  iresent  all  communities  of  interest 
a  ]  d  to  ensure  that  there  is  balance  in  the 
v  H  >ws  represented.  To  ensure  a 
connection  to  the  projects  at  the  local 
1(  r  rel,  at  least  two  Committee  members 
w  1 11  be  people  serving  on  local 


monitoring  and  evaluation  teams.  This 
arrangement  will  help  ensure  that  the 
broad  array  of  criteria  considered  and 
the  resulting  recommendations  present 
an  accurate,  coherent  picture  of  what 
the  section  347  stewardship  pilots  have 
actually  accomplished  and 
demonstrated.  Notices  concerning  the 
National  Advisory  Committee's 
establishment,  its  membership,  and 
meeting  information  will  be  published 
in  the  Federal  Register.  The  Forest 
Service  will  provide  organizational 
support  to  the  National  Committee. 

The  National  Advisory  Committee 
will  be  responsible  for  obtaining  the 
information  it  needs  from  the  local 
monitoring  and  evaluation  teams  and 
will  interact  with  these  teams  as  needed 
to  discharge  its  duties.  The  Committee, 
at  a  minimum,  will  consider  the  criteria 
described  imder  the  subheading 
"Criteria  for  the  National  Advisory 
Committee."  These  criteria  focus  on 
national  issues,  such  as,  whether 
national  forest  policies  and  priorities 
were  advanced  by  the  new  authorities 
(processes  and  procedures)  being  tested, 
whether  the  interests  of  non-local 
publics  were  adequately  considered, 
and  whether  agency  accoimtability  for 
actions  and  outcomes  was  appropriately 
maintained.  The  National  Committee 
will  also  identify  and  evaluate  the 
important  "lessons  learned"  from  the 
stewardship  pilots;  they  will  assess 
what  worked  well  and  what  did  not 
work  well.  As  part  of  this  process,  they 
will  describe  any  barriers  that  had  to  be 
overcome  or  that  prevented  smooth 
implementation  of  the  pilot  projects. 

The  National  Advisory  Committee 
will  be  responsible  for  preparing  annual 
reports  to  the  Forest  Service's 
Washington  Office  Forest  Management 
Staff.  The  Committee's  reports  will  form 
the  basis  for  the  Forest  Service's 
required  annual  reports  to  Congress. 

The  Committee's  annual  reports  are  to 
be  completed  within  60  days  of  its 
receiving  the  reports  fix)m  the  local 
Assessment  and  Evaluation  Teams. 
These  reports  will  contain  a  compilation 
of  descriptive  data  pertaining  to  such 
things  as:  the  acreages  treated  for 
different  purposes;  the  costs  incvured; 
the  sources  of  project  Ending;  the  types 
of  products  produced;  the  revenues 
generated;  the  types  of  collaborators 
involved  in  project  planning, 
implementation,  and  monitoring;  the 
roles  played  by  different  collaborators; 
and  the  processes  and  procedures  that 
were  tested.  The  reports  also  will 
address  the  information  requested  by 
Congress,  the  criteria  listed  under  the 
subheading  "Criteria  for  National 
Advisory  Committee,"  and  any  other 


issues  that  the  National  Committee 
determines  to  be  important. 

Other  Process  Principles.  Other 
principles  guiding  the  monitoring  and 
evaluation  process  include  the 
following: 

*  All  monitoring  and  evaluation 
teams  will  be  structxu^d  so  as  to 
encompass  a  diverse  mix  of  resource 
management  skills. 

*  As  needed  and  as  is  reasonable,  the 
Forest  Service  will  compensate 
monitoring  and  evaluation  team 
members  for  any  travel  costs  that  they 
incur  as  a  result  of  their  service  to  the 
agency. 

*  All  monitoring  and  evaluation  team 
members  will  be  encouraged  to  network 
with  their  constituents  and  bring  new 
informatiuu  tiud  issues  furward. 

*  Whenever  possible,  pilots  will  be 
designed  to  include  two  types  of 
controls:  (1)  areas  where  no  vegetative 
treatment  is  occurring,  and  (2)  areas 
where  standard  timber  sale  and/or 
service  contracting  procediu-es  are  being 
observed. 

Proposed  Criteria 

To  measure  whether  the  new 
authorities  have  achieved  the  desired 
results,  four  categories  of  criteria  will  be 
considered  by  the  different  monitoring 
and  evaluation  (ME)  groups.  These 
categories  are:  (1)  Biophysical  critiera. 
(2)  economic  criteria.  (3)  social  criteria, 
and  (4)  administrative  criteria. 

Within  each  category,  some  of  the 
criteria  call  for  compiling  numerical  or 
descriptive  data,  while  other  criteria 
require  that  some  aspect  of  a  pilot 
project's  performance  be  assessed.  As 
noted  earlier,  to  assure  compliance  with 
FACA  requirements,  the  local  Data 
Inventory  Teams  will  consider  only  the 
criteria  calling  for  numerical  or 
descriptive  responses.  Within  this 
constraint,  and  recognizing  that  there 
may  be  certain  questions  that  may  be 
relevant  in  some,  but  not  all,  situations, 
it  is  proposed  that  all  teams  be  free  to 
entertain  questions  beyond  those  listed. 
In  all  instances,  however,  the  criteria 
that  are  listed,  as  a  minimum,  would  be 
addressed  by  the  designated  groups.  In 
addition  to  addressing  the  criteria  set- 
forth,  the  local  Data  Inventory  Teams 
will  be  encouraged  to  establish  photo 
points  that  will  record  the  condition  of 
the  landscape,  before,  diu'ing,  and  after 
project  implementation. 

Criteria  for  the  Local  Data  Inventory 
Teams.  The  local  Data  Inventory  Teams 
will  answer,  at  a  minimum,  the  16 
criteria  listed  in  this  section.  Additional 
criteria  may  be  added,  but  they  must  be 
of  an  objective,  factual  nature. 

Biophysical  Criteria  will  include: 
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(1)  The  stated  purpose  and  need  for 
the  project. 

(2)  The  project  objectives. 

(3)  The  land  management  treatments 
being  applied.  All  treatments  applied  in 
connection  with  a  particular  are  to  be 
considered,  including:  the  mileage  of 
road  maintained  or  obliterated;  the 
mileage  of  trails  maintained  or 
obliterated;  the  acreage  of  soil  and  water 
improvement;  the  acreage  of  terrestrial 
habitat  restored  or  enhanced;  the 
mileage  of  stream  habitat  restored  or 
enhanced;  the  acreage  of  fiiels 
management  by  mechanical  means  and/ 
or  i»escribed  burning;  the  acreage 
treated  to  decrease  insect,  disease,  or 
fire  risks,  and/or  to  enhance  forest 
health;  and  the  acreage  of  noxious  and/ 
or  exotic  weed  control.  For  each 
treatment  that  is  applied,  the  local  Data 
Inventory  teams  wnth  gather  data  on  the 
accomplishments  realized  to  date  using 
regular  appropriations,  the  exchange  of 
goods  for  services,  or  retained  receipts. 

Economic  Criteria  will  include: 

(4)  The  total  project  costs,  and  the 
breakdown  of  these  costs  into  the 
following  categories:  formal  project 
planning  and  NEPA  (including  citizen/ 
public  involvement  in  the  process); 
sale/contract  preparation;  sale/contract 
administration;  citizen  involvement 
(during  project  implementation); 
monitoring,  evaluation  &  reporting 
(including  citizen  involvement  in  this 
process);  and  other  (to  be  specified). 

(5)  The  fimding  of  project 
implementation,  and  the  breakdown  of 
this  funding  into  the  following 
categories:  exchange  of  goods  for 
services;  retained  receipts;  regular 
appropriations;  cooperator  contributions 
(cash);  cooperator  contributions 
(materials  or  in-kind  services);  and  other 
funding  sources  (to  be  specified).  For 
appropriated  funds,  the  local  Data 
Inventory  teams  will  show  the  amounts 
provided  from  each  of  the  Forest 
Service's  recognized  fund  codes. 

(6)  The  types  and  amounts  of  forest 
products  produced,  including: 
sawtimber;  pulpwood;  posts  and  poles; 
and  different  types  of  special  forest 
products  (ferns,  pine  boughs,  pine 
straw,  mushrooms,  etc.).  In  all 
instances,  productt  amoimts  will  be 
expressed  in  terms  of  commonly 
recognized  units. 

(7)  The  total  project  receipts,  and  the 
proportion  of  these  receipts  attributable 
to:  timber  products;  special  forest 
products;  and  other  products  (to  be 
specified). 

(8)  The  disposition  of  the  project 
receipts,  showing  the  amounts:  retiuned 
to  Treasury;  exchanged  for  services; 
retained  and  reinvested;  or  distributed 
in  some  other  manner  (to  be  specified). 


(9)  The  manner  in  which  the  pilot 
changed  employment  or  entrepreneurial 
opportunities  in  the  local  community. 

(10)  The  special  skills  required  of  a 
contractor  for  the  project. 

(11)  The  difficulties  encoimtered  in 
hiring  contractors  with  the  needed 
skills. 

(12)  The  average  wage  paid  in 
connection  with  the  project  and 
whether  this  wage  rate  represented 
woods  a  worker,  service  contract,  at 
Davis-Bacon  wage  rate. 

(13)  The  duration  of  the  contract  for 
this  project  and  whether  the  contract 
period  was  longer  or  shorter  than  what 
is  common  with  conventional  timber 
sale  or  service  contract  projects. 

Social  Criteria  wiU  include: 

(14)  The  individuals  and/or  groups 
(other  than  the  Forest  Service)  who 
coUaborated  in  planning,  implementing, 
or  monitoring  the  project,  and  the 
manner  in  which  they  were  selected. 

(15)  The  roles  that  each  collaborator 
performed. 

Administrative  Criteria  will  include: 

(16)  The  new  processes  and/or 
procedures  that  were  used  in 
connection  with  the  project.  The 
possibilities  to  be  considered  include: 
awarding  of  contracts  on  a  "best  value" 
basis  (specify  how  "best  value"  was 
determined);  designation  by 
prescription:  end  results  contracting; 
exchange  of  goods  for  services;  retention 
of  receipts;  use  of  an  appraisal  method 
other  than  standard  procedures  (method 
to  be  specified);  offering  sales 
(appraised  value  of  over  $10,000) 
without  advertisement;  using  state 
foresters  as  federal  agents;  using  service 
contracts  of  over  5  years  duration;  using 
contract  logging  with  subsequent  sale  of 
the  cut  products;  or  using  some  other 
new  process  or  procediue  (to  be 
specified). 

Criteria  for  the  Local  Assessment  and 
Evaluation  Teams.  The  local 
Assessment  and  Evaluation  teams  will 
use  the  evidence  compiled  by  the  local 
Data  Inventory  teams  to,  as  a  minimum, 
address  the  14  criteria  that  follow.  The 
Assessment  and  Evaluation  teams  may 
consider  any  additional  criteria  that 
they  deem  relevant. 

Biophysical  Criteria  will  include: 

(1)  An  assessment  as  to  whether  the 
stated  piuposes  and  needs  for  the 
project  were  fulfilled  and  the  basis  for 
the  conclusion. 

(2)  An  assessment  as  to  whether  the 
resource  management  objectives  of  the 
project  were  realized  and  an 
explanation  for  the  conclusion. 

(3)  An  assessment  as  to  whether  the 
Forest  Service  was  able  to  do  a  better  job 
of  ecosystem  management  by  giving  a 
single  contractor  the  responsibility  for  a 


"bundled  group"  of  resource  work 
activities  (e.g.,  timber  extraction, 
watershed  restoration,  habitat 
improvement,  and  road  obliteration)  on 
the  project  area  and  an  explanation  of 
the  conclusion. 
Economic  Criteria  will  include: 

(4)  An  assessment  as  to  whether 
employment  opportunities  for  local 
communities  were  enhanced  as  a  result 
of  the  project  and  the  basis  for  the 
conclusion. 

(5)  An  assessment  as  to  whether  the 
prevailing  wage  rate  in  the  local 
community  was  enhanced  as  a  result  of 
the  project  and  the  basis  for  the 
conclusion. 

Social  Criteria  will  include: 

(6)  An  assessment  as  to  whether  the 
dynamics  of  the  collaborative  process 
permitted  all  interested  parties  to 
participate  and  the  basis  for  the 
conclusion. 

(7)  An  assessment  as  to  whether  and 
how  collaboration  facilitated  planning, 
implementing,  and  monitoring  for  the 
project. 

Administrative  Criteria  will  include: 

(8)  An  assessment  as  to  whether 
difficiilties  were  expwienced  in 
interpreting  or  implementing  the 
Section  347  authorities. 

(9)  An  assessment  as  to  whether  the 
project  planning  and  implementation 
timelines  were  being  met  and  what 
contributed  to  that  outcome. 

(10)  An  assessment  as  to  how  the  new 
processes  and/or  procedures  that  were 
tested  in  this  project  compare  to  the 
Forest  Service's  conventional  timber 
sale  or  service  contract  authorities.  As 
appropriate,  in  making  that 
determination,  the  teams  will  consider 
the  following  performance  variable: 
attractiveness  to  potential  bidders: 
fairness  to  potential  bidders; 
implications  for  the  Forest  Service's 
ability  to  maintain  accountability  for  the 
treatments  being  applied  and  the  forest 
products  being  removed;  implications 
for  the  Forest  Service's  ability  to 
implement  ecosystem  management 
projects  efficiently  and  effectively; 
impUcations  for  the  Forest  Service's 
ability  to  successfully  manage  small 
diameter,  under-utilized  material;  the 
ease  of  administration;  the  agency's 
ability  to  help  meet  the  needs  of  rural, 
resomce  dependent  communities;  and 
their  performance  with  regard  to  any 
other  indicators  deemed  to  be  relevant. 

(11)  An  assessment  as  to  how  useful 
the  new,  tested  authorities  were  overall 
and  the  team's  recommendations  for 
applying  the  authorities  more  broadly. 

(12)  An  assessment  as  to  what  other 
legislative,  regulatory,  or  administrative 
changes  would  have  helped  make  the 
project  more  effective. 
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13)  An  assessment  as  to  what  type  of 
c^  itractual  non-compliance  problems 
ot  mrred,  if  any,  and  how  expeditiously 
tl  II  >y  were  resolved. 

14)  A  recommendation  as  to  what 
sli  )uld  be  done  differently  on  another 
pjlot  project. 

J  friteria  for  the  National  Advisory 
Clftinmittee.  The  National  Advisory 
Cqmmittee  will  be  required  to  address 
th«  following  nine  criteria.  Some  of  the 
cii  teria  are  the  same  as  those  asked  at 
thf  local  level.  Where  this  is  the  case, 
tH^  duplication  is  deliberate  and  reflects 
tl|^  belief  that  these  criteria  have 
n  fevancy  at  both  levels.  The  national 
te^m  members,  like  their  local 
Cdjmterparts,  will  be  free  to  address 
o1 1  ler  criteria  that  they  deem  to  be 
rf  1  Bvant;  however,  it  is  worth  noting 
tt  i  t  their  ability  to  do  so  may  be 
C(  ifistrained  by  the  nature  of  the  data 
CQtnpiled  locally. 

iophysical  Criteria  will  include: 
on  the  collective  experience  of 

pilot  projects; 

1 )  A  determination  as  to  whether  the 

:ed  purposes  and  needs  for  the 

jects  were  fulfilled  and  an 

lanation  for  the  conclusion. 
[2)  A  determination  as  to  whether  the 

urce  management  objectives  of  the 

jects  were  realized  and  the  basis  for 

conclusion. 
i{3)  An  assessment  as  to  whether  the 
Potest  Service  was  able  to  do  a  better  job 
ol  ecosystem  management  by  giving  a 
sii^le  contractor  the  responsibility  for  a 
"handled  group"  of  resource  work 
aotkvities  (e.g.,  timber  extraction, 
WHtershed  restoration,  habitat 
iniprovement,  and  road  obliteration)  on 

project  area  and  an  explanation  for 

conclusion. 

iconomic  Criteria  will  include:  Based 

the  collective  experience  of  the 

its: 
( I)  A  determination  as  to  whether  any 
|he  new  processes  and  procedures 

were  tested  appear  to  represent 
effective  ways  to  create  new  or  enhance 
e}|ijsting  employment  or  entrepreneurial 
objbortunities  in  local  commimities. 

j(5)  A  determination  of  what 
aqttiinistrative  costs  were  incurred  at 
thjE)  regional  and  national  levels  in  order 
to  iarry  out  the  stewardship  pilots. 

Social  Criteria  will  include:  Based  on 
thia  collective  experience  of  the  pilots: 

(^)  An  assessment  as  to  what  steps 
wi  5fe  taken  to  ensure  that  regional  and/ 

ational  publics  were  not  excluded  or 

;ed  at  a  disadvantage  in  the 

aborative  process,  and  a 

rmination  of  whether  the  steps 

n  were  effective. 
K^)  A  determination  as  to  the  potential 
fo  'Istewardship  contracting  to  improve 
th^  quality  of  life  within  local  resource- 


dependent  communities  (jobs, 
environmental  conditions,  economic 
infrastructure,  etc.). 

Administrative  Criteria  will  include: 
Based  on  the  collective  experience  of 
the  pilots: 

(8)  An  assessment  as  to  what 
difBciilties  were  experienced  in 
interpreting  or  implementing  the 
Section  347  authorities. 

(9)  An  assessment  as  to  how  the  new 
processes  and/or  procedures  that  were 
tested  compare  to  the  Forest  Service's 
conventional  timber  sale  or  service 
contract  authorities.  As  appropriate,  in 
making  these  determinations,  the 
committee  will  consider  the  following 
performance  variables:  attractiveness  to 
potential  bidders;  fairness  to  potential 
bidders;  implications  for  the  Forest 
Service's  ability  to  maintain 
accountability  for  the  treatments  being 
applied  and  the  forest  products  being 
removed;  implications  for  the  Forest 
Service's  ability  to  implement 
ecosystem  management  projects 
efficiently  and  effectively;  implications 
for  the  Forest  Service's  ability  to 
successfully  manage  small  diameter, 
under-utilized  material;  ease  of 
administration;  ability  to  help  meet  the 
needs  of  rural,  resource  dependent 
conununities;  and  any  other  indicators 
deemed  to  be  relevant. 

Lastly,  the  National  Advisory 
Committee  will  make  a  recommendation 
for  which  of  the  new  authorities  that 
were  tested  appear  to  warrant  broader 
application  on  a  permanent  basis. 

Dated:  August  10, 1999. 
Phil  Janik, 
Acting  Chief. 

[FR  Doc.  99-21247  Filed  8-16-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review     - 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  initiation  of  process  to 
revoke  export  trade  certificate  of  review 
No.  88-00011. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Abdullah  Diversified 
Marketing,  Inc.  ("ADMI").  Because  this 
certificate  holder  has  failed  to  file  an 
annual  report  as  required  by  law,  the 
Department  is  initiating  proceedings  to 
revoke  the  certificate.  This  notice 
siunmarizes  the  notification  letter  sent 
to  ADMI. 


FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
nimiber. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  ID 
("the  Regulations")  are  found  at  15  CFR 
part  325.  Pinsuant  to  this  authority,  a 
certificate  of  review  was  issued  on 
October  19,  1988  to  ADMI. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act.  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (Sections  325.14(a)  and  (b)  of  the 
Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
ADMI  on  October  9,  1998,  a  letter 
containing  annual  report  questions  with 
a  reminder  that  its  annual  report  was 
due  on  December  3,  1998.  Additional 
reminders  were  sent  on  February  10, 
1999,  and  on  March  16,  1999.  The 
Department  has  received  no  written 
response  to  any  of  these  letters. 

On  August  1 1 ,  1999,  and  in 
accordance  with  Section  325.10  (c)(1)  of 
the  Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  ADMI  that  the 
Department  was  formally  initiating  the 
process  to  revoke  its  certificate.  The 
letter  stated  that  this  action  is  being 
taken  because  of  the  certificate  holder's 
failure  to  file  an  annual  report. 

In  accordance  with  Section 
325.10(c)(2)  of  the  Regulations,  each 
certificate  holder  has  thirty  days  from 
the  day  after  its  receipt  of  the 
notification  letter  in  which  to  respond. 
The  certificate  holder  is  deemed  to  have 
received  this  letter  as  of  the  date  on 
which  this  notice  is  published  in  the  . 
Federal  Register.  For  good  cause  shown, 
the  Department  of  Commerce  can,  at  its 
discretion,  grant  a  thirty-day  extension 
for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
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are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  (Section 
325.10(c)(2)  of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Defiartment  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (Section  325.10(c)(3)  of  the 
RMnilations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (Section  325.10(c)(4) 
of  the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  from 
the  date  on  which  the  Department's 
final  determination  is  published  in  the 
Federal  Regialer  (Sections  325.10(c)(4) 
and  325.11  of  the  Regulations). 

Dated:  August  11, 1999. 
Morton  Schiubei, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  99-21258  Filed  8-1&-99:  8:45  am] 
BUJNQ  CODE  aSIO-OR-P 


DEPARTMENT  OF  COMMERCE 

NatfofMl  iMtituto  Of  Standards  and 
Tadmology 

Nollea  of  ProapecUva  Grant  of 
Exduahra  Patant  Ucanaa 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
SUmiARY:  This  is  a  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"), 
U.S.  Department  of  Conunerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  of  America, 
its  territories,  possessions  and 
commonwealths,  to  NIST's  interest  in 
the  invention  embodied  in  U.S.  Patent 
5.389,523,  titled,  "Liposome 
Immunoanalysis  By  Flow  Injection 
Assay",  filed  July  23. 1992;  NIST  Docket 
No.  92-054C  to  Kalibrant  Limited, 
having  a  place  of  business  at  2  Oakwood 
Drive,  Loughborough  Park,  Loughboro, 
Leics  LEll  3NH.  United  Kingdom.  The 
grant  of  the  license  would  be  for  the 
following  fields  of  use  (1)  Human 
Clinical  Diagnostics  and  Prognostics 


Including  Central  Lab  Testing  and  Blood 
Screening/Typing,  specifically 
excluding  Point-of-Care  Patient 
Monitoring,  (2)  Drug  Discovery 
Including  Combinatorial  Chemistry  and 
High  Throughput  Screening 
Applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Terry  Lunch,  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships,  100  Biueau 
Drive,  Stop  2200,  Gaithersburg,  MD 
20899-2200. 

SUPPLEMENTARY  INFORMATION:  The 

prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NIST  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7.  The 
availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register,  Vol.  57,  No.  226  (November 
23, 1992).  NIST  and  Kalibrant  Limited 
may  enter  intb  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
to  further  development  of  the  invention. 
U.S.  Patent  application  07/917,426  is 
owned  by  the  U.S.  Government,  as 
represented  by  the  Secretary  of 
Commerce.  The  present  invention 
relates  to  a  method  of  immiuioanalysis 
that  combines  immobilized 
immunochemistry  with  the  technique  of 
flow  injection  analysis,  and  employs 
microscopic  spherical  structiu^s  called 
liposomes,  or  lipid  vesicles,  as  carriers 
of  detectable  reagents.  Liposomes  are 
modified  on  their  surface  with 
analytical  reagents,  and  carry  in  their 
internal  volume  a  very  large  niunber  of 
fluorescent  or  electroactive  molecules. 
Aspects  of  this  embodiment  of  the 
invention  include  chemistry  for 
covalent  immobilization  of  antibody 
fragments  in  a  specified  orientation,  the 
use  of  liposomes  in  a  flow  injection 
analysis  system,  and  with  reusable 
immimoreactants.  Another  aspect  of  the 
invention  involves  the  non-covalent 
binding  of  liposomes  to  a  receptor  for 
use  in  a  homogeneous  assay.  In  another 
aspect  of  the  invention  the  intensity  of 
scattered  light  is  quantitated  as  a 
measure  of  liposome  aggregation  in 
response  to  a  concentration-dependent 
i  mmunospecific  reaction. 

Dated:  August  9, 1999. 
Karen  H.  Broiim, 
Deputy  Director. 

[FR  Doc.  99-21205  Filed  8-1&-99: 8:45  am] 
BNJJNQ  CODE  3S1fr-13-M 


DEPARTMENT  OF  DEFENSE 

Taat  Program  for  Nagotiation  of 
Comprahanalva  Small  Buainaas 
Subcontracting  Plana 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  test  program. 

SUMMARY:  The  Department  of  Defense  is 
amending  its  Test  Program  for 
Negotiation  of  Comprehensive  Small 
Business  Subcontracting  Plans  to  reflect 
the  implementation  of  the  HUBZone  Act 
of  1997  in  the  Federal  Acquisition 
Regulation  (FAR)  which  results  in  the 
addition  of  HUBZone  small  businesses 
to  the  categories  of  small  business 
concerns  that  must  be  addressed  by 
comprehensive  small  business 
subcontracting  plans. 
EFFECTIVE  DATE:  August  17, 1999. 
FOR  FURTHER  INFORMATION  contact:  Mr.    . 
Ivory  Fisher,  Office  of  Small  and 
disadvantaged  Business  Utilization, 
OUSD  (A&T)  SADBU.  1777  North  Kent 
Street,  Suite  9100,  Arlington,  VA  22209. 
telephone  (703)  588-8616,  telefax  (703) 
588-7561. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  accordance  with  Section  834  of 
Public  Law  101-189,  as  amended,  the 
Department  of  Defense  (DoD) 
established  a  Test  Program  for 
negotiation  of  Comprehensive  Small 
Business  Subcontracting  Plans  (the 
Program)  to  determine  whether  the  use 
of  comprehensive  subcontracting  plans 
on  a  corporate,  division,  or  plant-wide 
basis  would  increase  subcontracting 
opportunities  for  small  business 
concerns.  DoD  is  amending  the  Program 
to  implement  the  requirements  to 
Section  822  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Public  Law  105-85).  The  amendments 
(1)  provide  for  subcontracts  that  are 
awarded  by  participating  contractors 
performing  as  subcontractors,  under 
DoD  contracts,  to  be  included  in 
comprehensive  small  business 
subcontracting  plans,  and  (2)  extend  the 
Program  through  September  30,  2000. 
Ivory  Fisher, 

Office  of  Small  and  Disadvantaged  Business 
Utilization. 

The  revised  test  plan  is  as  follows: 

Test  Program  for  Negotiation  of 
CcHnprehensiTe  Small  Business 
Subcontracting  Plans 

I.  Purpose 

This  document  implements  Section 
834  of  Public  Law  101-189,  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1990  and  1991,  as  amended.  The 


Federal  Register /Vol.  64.  No.  158 /Tuesday,  August  17,  1999 /Notices 


44691 


p: '  mary  purpose  of  the  Comprehensive 
Siikall  Business  Subcontracting  Plan 
Test  Program  (the  Program)  is  to 
d^tennine  whether  the  negotiation  and 
listration  of  comprehensive  small 
Biness  subcontracting  plans  will 
Juce  administrative  burdens  on 
itractors  while  enhancing 

sntracting  opportunities  for  small 
Siness  concerns  and  small  business 
i^cems  owned  and  controlled  by 
^ially  and  economically 
disadvantaged  individuals  under 
D  apartment  of  Defense  (DoD)  contracts. 

nlAudiority 

The  Program  is  established  pursuant 
tc  Section  834  of  the  National  Defense 
Aitthorization  Act  for  Fiscal  Years  1990 
ai^ii  1991,  as  amended. 

,  Program  Requirements 

,  The  Program  shall  be  conducted 
October  1, 1990,  through 
Jtember  30,  2000. 

The  selection  of  contractors  for 
ticipation  in  the  Program  shall  be  in 
ardance  with  Section  811(b){3)  of  the 
ional  Defense  Authorization  Act  For 
F^*m1  Year  1996,  Public  Law  104-106. 
E^ble  contractors  are  large  business 
cOJicems  at  the  major  (total)  corporate 
leuel  that,  during  the  preceding  fiscal 
yiir: 

1.  Were  performing  under  at  least 
tb  tjee  DoD  prime  contracts;  furnished 
siippUes  or  services  (including 
pnofessional  services)  to  DoD,  engaged 
inj  Research  and  development  for  DnD,  or 
performed  construction  for  DoD;  and 
were  paid  $5,000,000  or  more  for  such 
cdi^tract  activities;  and 

Achieved  a  small  disadvantaged 
^iness  (SDB)  subcontracting 
ticipation  rate  of  5  percent  or  more 
ing  the  preceding  fiscal  year, 
irever,  this  requirement  does  not 
|>ly  to  the  eight  original  contractors 
9pted  into  the  Program, 
iitionally,  a  large  business  with  an 
pp  subcontracting  participation  rate  of 
lesfe  than  5  percent  diuing  the  preceding 
fiscal  year  may  request,  throu^  the 
designated  contracting  activity,  to 
p^ilticipate  in  the  Program  if  the  firm 
siibmits  a  detailed  plan  with  milestones 
le^4ing  to  attainment  of  at  least  a  5 
^licent  SDB  subcontracting 
icipation  rate  by  September  30, 
)0. 

Contractors  selected  for 
ticipation  shall: 
Be  eligible  in  accordance  with 
p^sa^aph  in(B); 

I^.  Establish  their  comprehensive 
su  bcontracting  plans  on  the  same 
cc  t  lorate,  division  or  plant-wide  basis 
ui  :<  ler  which  they  submitted  the 
St  i  idard  Form  (SF)  295  during  the 


preceding  fiscal  year,  except  that  a 
division  or  plant  that  historically 
reported  through  a  higher-level  division, 
but  would  meet  the  criteria  of  paragraph 
111(B)(2),  shall  be  permitted  to 
participate  in  the  Program  if  the  lower- 
level  division,  plant  or  profit  center  can 
demonstrate  a  5  percent  or  greater 
subcontract  performance  level  with  SDB 
concerns; 

3.  Have  reported  to  DoD  on  the  SF  295 
for  the  previous  fiscal  year,  except  as 
provided  in  parasaph  in(C)(2); 

4.  Accept  an  SDB  goal  for  each  fiscal 
year  of  not  less  than  5  percent,  or  an 
SDB  goal  that  is  in  accordance  with  the 
milestone  established  under  paragraph 
ni(B)(2); 

5.  Comply  with  the  requirements  of 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  Section  215.605 
for  source  selection  purposes; 

6.  Offer  a  broad  range  of 
subcontracting  opportimities; 

7.  Voluntarily  agree  to  participate: 
and 

8.  Have  at  least  one  active  contract 
that  requires  a  subcontracting  plan  at 
the  designated  DoD  buying  activity 
responsible  for  negotiating  the 
Comprehensive  Subcontracting  Plan. 

IV.  Elements  of  the  ComprehmsiTe 
Small  Business  Subcontracting  Plan 

A.-The  comprehensive  small  business 
subcontracting  plan  shall  address  each 
of  the  11  elements  set  forth  in  paragraph 
(d)  of  the  clause  at  FAR  52.219-9, 
"Small  Business  Subcontracting  Plan." 

1.  The  subcontracting  plan, 
percentage  and  corresponding  dollar 
goals  for  awards  to  small  business, 
HUBZone  small  business,  small 
disadvantaged  business  and  women- 
owned  small  business  concerns  shall  be 
developed  by  the  contractor  for  its 
entire  business  operation  in  support  of 
all  DoD  contracts  and  subcontracts 
imder  DoD  contacts  regardless  of  dollar 
value. 

2.  Participating  contractors  shall 
include  separate  specific  goals  and 
timetables  for  the  awarding  of 
subcontracts  in  two  industry  categories 
which  have  not  historically  been  made 
available  to  small  business  and  small 
disadvantaged  business  concerns.  These 
industry  categories  will  be 
recommended  by  the  contractor  and 
approved  by  the  contracting  officer. 
Si^ontract  awards  made  in  support  of 
the  specific  industry  categories  shall 
also  coimt  towards  attainment  of  the 
overall  small  business  and  small 
disadvantaged  business  goals. 

3.  The  subcontracting  plan  shall  set 
forth  the  prime  contractor's  actions  to 
publicize  prospective  subcontract 
opportunities  for  small  business. 


HUBZone  small  business,  small 
disadvantaged  business  and  women- 
owned  small  business  concerns. 
B.  Subcontracting  plans  to  be 
established  under  the  Program  shall  be 
submitted  each  year  by  participating 
contractors  to  the  designated  contracting 
officer  45  days  prior  to  the  end  of  the 
Government's  fiscal  year  (September 
30).  However,  new  contractors 
requesting  participation  under  the 
Program  shall  submit  contracting  plans 
to  the  contracting  officer  as  far  in 
advance  as  possible  to  the  beginning  of 
the  fiscal  year  in  which  the  contractor 
proposes  to  participate. 

V.  Procedures 

A.  The  Service  Acquisition  Executive 
within  each  military  department  and 
defense  agency  having  contractors  that 
meet  the  requirements  of  paragraphs  m 
(B)  and  (C)  shall  designate  at  least  three 
but  not  more  than  five  contracting 
activities  to  p.irticipate  in  the  Program. 
In  selecting  the  contracting  activities  to 
participate  in  the  Program,  the  Service 
Acquisition  Executive  shall  ensure  that 
the  designated  activities  cover  a  broad 
range  of  supplies  and  services. 

B.  The  designated  contracting  activity 
will  accomplish  the  follow)  ^^ 

1.  With  the  coordination  of  the 
Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization,  for 
their  miUtary  department  or  defense 
agency,  select  as  many  eligible  prime 
contractors  (at  least  five)  for 
participation  under  the  Program  as 
deemed  appropriate. 

2.  Establish  a  "Comprehensive  Small 
Business  Subcontracting  Plan" 
negotiating  team(s)  composed  as 
follows: 

a.  A  contracting  officers)  who  will  be 
responsible  for  negotiation  and  approval 
of  the  comprehensive  subcontracting 
plan(s)  as  well  as  the  responsibilities  at 
FAR  19.705. 

b.  The  contracting  activity's  Small 
and  Disadvantaged  Business  Utilization 
Specialist. 

c.  The  Small  and  Disadvantaged 
Business  Utilization  Specialist  of  the  ^ 
cognizant  contract  administration 
activity  that  administers  the 
preponderance  of  the  selected  prime 
contractor's  contracts  and/or  the 
appropriate  individuals  who  will 
administer  contractor  performance 
under  the  test  in  accordance  with  FAR 
19.706  and  the  provisions  herein. 

d.  Production  specialist,  price  analyst 
and  other  functional  specialists  as 
appropriate. 

C.  Ine  designated  contracting  officer 
shall: 

1.  Encourage  prime  contractors 
interested  in  participating  in  the 
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program  to  enter  the  program  on  a  plant 
or  fecility  basis. 

2.  Solicit  proposed  comprehen^ve 
subcontracting  plans  from  selected 
contractorfs)  as  soon  as  possible  and  by 
Jidy  1,  annually  thereafter. 

3.  By  October  1,  and  annually 
thereafter,  review,  negotiate  and 
approve  on  behalf  of  DoD  a 
comprehensive  subcontracting  plan  for 
each  selected  contractor. 

4.  Distribute  copies  of  the  approved 
subcontracting  plan  in  accordance  with 
paragraph  VI(A). 

5.  Upon  negotiation  and  acceptance  of 
the  comprehensive  subcontracting  plan, 
obtain  from  the  contractor. 

a.  A  listing  of  all  active  DoD  contracts 
that  contain  individual  subcontracting 
plans  required  by  Section  211  of  Public 
Law  9S-50Z. 

b.  The  listing  shall  include  the 
following: 

L  Contract  number. 

ii.  Name  and  address  of  the 
contracting  activity. 

iii.  Contracting  officer's  name  and 
phone  number. 

6.  Upon  receipt  of  the  information 
provided  by  the  participating  contractor 
under  paragraph  V(C)C4),  direct  the 
designated  administrative  contracting 
officer  to  issue  a  comprehensive  change 
order,  which  modifies  all  of  the 
contractor's  active  DoD  contracts  that 
include  subcontracting  plans.  The 
modification  will  substitute  the 
contractor's  approved  comprehensive 
subcontracting  plan  for  the  individual 
plans,  wiU  substitute  the  clause  at 
DFARS  252.219-7004  for  the  clause  at 
FAR  52.219-9,  and  will  delete  the 
clauses  at  FAR  52.219-10  and  52.219- 
16  and  DFARS  252.219-7003  and 
252.219-7005,  as  appropriate. 

7.  Review  annually,  with  the  contract 
administration  activity,  the  contractor's 
performance  under  the  plan.  Dociunent 
the  review  findings  and  distribute,  in 
accordance  with  paragraph  VI(A), 
within  45  days  of  the  end  of  the  fiscal 
year. 

8.  By  November  15  of  the  year  after 
acceptance,  and  annually  thereafter, 
determine  whether  the  contractor  has 
met  its  comprehensive  subcontracting 
goals.  If  the  goals  have  not  been  met, 
determine  whether  there  is  any 
indication  that  the  contractor  biled  to 
make  a  good  Death  effort  and  take 
appropriate  action. 

9.  By  December  15,  2000,  prepare  and 
submit  a  report  on  each  participating 
contractor's  performance  whidn  details 
the  results  of  the  Program.  The  report 
must  compare  the  contractor's 
performance  under  the  Program  with  its 
performance  for  the  three  fiscal  years 
prior  to  acceptance  into  the  Program. 


The  report  distribution  will  be  in 
accordance  with  paragraph  VI(A). 
D.  Participating  contractors: 

1.  Shall  establish  their  comprehensive 
subcontracting  plans  on  the  same 
corporate,  division  or  plant-wide  basis 
under  which  they  submitted  the  SF  295 
during  the  preceding  fiscal  year,  except 
that  those  contractors  that  historically 
reported  through  a  higher  headquarters 
can  elect  to  participate  as  a  separate 
(lower-level)  reporting  profit  center, 
plant  or  division  if  the  contractor 
achieved  an  SDB  subcontracting 
performance  rate  of  5  percent  or  greater 
in  the  preceding  fiscal  year. 

2.  Upon  negotiation  of  an  acceptance 
comprehensive  subcontracting  plan, 
shall  be  exempt  from  individual 
contract-by-contract  reporting 
reqiiirements  for  DoD  contracts  and 
subcontracts  under  DoD  contracts 
unless  otherwise  required  in  accordance 
with  paragraph  111(C)(5). 

3.  Shall  continue  incfividual  contract 
reporting  on  non-DoD  contracts. 

4.  ShajQ  comply  with  the  flow-down 
provisions  of  Section  211  of  Public  Law 
95-^07  for  large  business  subcontractors 
which  are  not  participating  in  the 
Program.  Consequently,  large  business 
concerns  which  are  not  participating  in 
the  Program  receiving  a  DoD 
subcontract  in  excess  of  $500,000 
($1,000,000  for  construction)  are 
required  to  adopt  a  plan  similar  to  that 
mandated  by  the  clause  at  FAR  52.219- 
9.  Participating  contractors  are 
prohibited  from  flowing  down  the 
"Comprehensive"  subcontracting 
deviation  provisions  of  DFARS 
252.219-7004.  Accordingly,  large 
business  subcontractors  to  the 
participating  contracton  who 
themselves  are  not  participating  in  the 
Program  shall  be  required  to  establish 
individual  subcontracting  plans  with 
specific  goals  for  awards  to  small 
business,  small  disadvantaged  business 
and  women-owned  small  business 
concerns. 

5.  Upon  expulsion  from  the  Program 
or  Program  termination  on  September 
30,  2000,  shall  negotiate  and  establish 
individual  subcontracting  plans  on  all 
future  DoD  contracts  that  otherwise 
meet  the  requirements  of  Section  211  of 
Public  Law  95-507. 

VI.  Monitoring  and  Reporting  of 
ConqireliensiTe  Subcontracting  Plans 
andGoab 

A.  Upon  negotiation  and  acceptance 
of  comprehensive  subcontracting  plans 
and  goals,  the  designated  activity  shall 
immediately  forward  one  copy  of  the 
plan  to  each  of  the  following: 

1.  Director,  Office  of  SmaU  and 
Disadvantaged  Business  Utilization, 


Office  of  the  Deputy  Under  Secretary  of 
Defense  (Acquisition  and  Technology), 
1777  North  Kent  Street,  Suite  9100. 
Arlington,  VA  22209. 

2.  Director,  Small  and  Disadvantaged 
Business  Utilization,  for  the  military 
department  or  defense  agency  of  the 
activity  that  negotiated  and  accepted  the 
comprehensive  subcontracting  plan. 

3.  The  cognizant  contract 
administration  office. 

B.  Each  participating  contractor  shall 
complete  the  SF  295  "Summary 
Subcontract  Report"  in  accordance  with 
the  instructions  on  the  back  of  the  form 
on  a  semi-annual  basis,  except  as  noted 
below: 

1.  One  copy  of  the  SF  295  and 
attachments  shall  be  submitted  to 
Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
Office  of  the  Deputy  Under  Secretary  of 
Defense  (Acquisition  and  Technology), 
1777  NOTth  Kent  Street,  Suite  9100, 
Arlington,  VA  22209. 

2.  Participating  contractors  shall  enter 
in  hem  14  Remarks  block  the  annual 
corporate,  division  or  plant-wide  small 
business,  small  disadvantaged  business 
and  women-owned  small  business 
percentage  and  corresponding  dollar 
goals. 

3.  Participating  contractors  shall  also 
enter  separately  in  Item  14  the 
percentage  and  corresponding  dollar 
goals  for  each  of  the  two  selected 
industry  categories  (see  paragraph 
IV(A)(2)). 

4.  Participating  contractors  shall  also 
enter  separately  in  Item  14  on  a  semi- 
annual cumulative  basis  the  percentage 
and  corresponding  dollar  amount  of 
subcontract  awards  made  in  each  of  the 
two  selected  industry  categories. 

5.  Participating  contractors  shall  be 
exempt  from  the  completion  of  SF  294 
"Subcontract  Report  For  Individual 
Contracts"  for  DoD  contracts  during 
their  participation  in  the  Program. 

Dated:  August  11. 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-21232  Filed  8-16-99;  8:45  am] 
8IUSIQ  CODE  SOOI-IO-H 


DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Secretary 

Submtealon  lor  OMB  Review; 
Comment  Requett 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
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i  ]  formation  under  the  provisions  of  the 
F  iperwork  Reduction  Act  (44  U.S.C. 
q^pter  35). 

Title,  Associated  Form,  and  OMB 
Mimber  Armed  Forces  Health 
F  ^fessions  Loan  Repa)naient  Program 
Loan  Information  and  Verification 
Sorm;  DD  Form  2801;  OMB  Number 
TJ:  0— [To  Be  Determined]. 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  100. 

Responses  per  Respondent:  1. 

Annual  Responses:  100. 

Average  Burden  Per  Response:  30 
i^  inutes. 

Annual  Burden  Hours:  50. 

Needs  and  Uses:  Title  10,  U.S.C, 
r^  [}uires  applicants  to  submit  this  form, 
t  )t  their  Service  representative,  prior  to 
participation  in  the  Health  Loan 
Repayment  Program  (HPLR).  Lenders 
\  rill  verify  the  data  submitted  and 
r  36pond  back  to  the  Service 
Representative.  All  loans  must  meet 
f  ideral  standards  and  be  approved  by 
thje  Defense  Finance  and  Accounting 
£  ^rvice  prior  to  disbursement  of  funds. 

Affected  Public:  Individuals  or 
1  ( luseholds;  Business  or  Other  For- 
FJiofit. 

Frequency:  On  occasion. 


Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer  Ms.  Allison  Eydt. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD 
(Health  Affairs),  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  August  11, 1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-21233  Filed  8-16-99:  8:45  am] 
BiLUNG  CODE  SOOI-IO-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary  ^ 

[Transmittal  No.  Si^ZT] 

36(bK1)  Arms  Sales  Notiflcation 

AGENCY:  Department  of  Defense,  Defense 
Seciuity  Cooperative  Agency. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the  ^ 

requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSCA/COMPT/RM.  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  99-27  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated :  August  11 , 1 999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5001-10-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  OC  20301-2800 


2  AUG  1999 
In  rqply  rder  to: 
1-99/009077 


Honorable  J.  Dnmis  Hastert: 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C  20515-6501 

Dear  Mr.  Spealien 

Pursuant  to  tiie  reporting  requirements  of  Section  36(bKl)  of  tlie  Anes  Export 

Contixrf  Act,  we  are  forwarding  iMrewitft  Transmittal  No.  99-27,  concerning  tlie 

DqMutment  of  tlie  Navy's  proposed  L^ter(s)  <^  Offer  and  Acceptance  (LOA)  to  BrazU 

for  defose-aFtides  and  services  estimated  to  cost  $39  mUlion.  Sooiuifterthis  Irtter  is 

ddivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


MICHAEL  S.  DAVISON.  JR. 

UEUTENANT  GENERAL.  USA 

DIRECTOR 


Attaclmients 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appn^Nriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
S«uUe  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


Transmittal  No.  99-27 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(bXl) 

of  the  Anns  Export  Control  Act 


(i)       Prospective  Purctiaser;  Brazil 

(ii)       Total  RstJmflted  Value; 

Mi^or  Defense  Equipment*  $39  million 

Other  $   6nullion 

TOTAL  $39  million 

(iii)       Descriotion  of  Articles  or  Services  Offered:  Twenty  HARPOON  missiles, 
containers,  spare  and  repair  parts,  support  and  test  equipment,  supply 
support,  publications,  personnel  training  and  training  equipment,  U.S. 
Government  personnel,  contractor  technical  assistance  and  other  rdated 
elements  of  logistics  support 

(iv)       Militarv  Department:  Navy(AHG)  tamnt 

(v)       Sales  Commission.  Fee,  etc.  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vi)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold;  See  annex  attached. 

(vii)       Date  Report  Delivered  to  Congress:  2  AUG  1999 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 


44696 


Federal  Register /Vol.  64,  No.  158 /Tuesday,  August  17,  1999 /Notices 


POLICY  JUSTIFICATION 


BrazU  -  HARPOON  Missiles  • 

The  Govemment  of  BrazU  has  requested  a  possible  sale  of  20  HARPOON  missiles, 
contaiimrs,  snare  and  rqialr  parts,  stq^port  and  test  equipmoit,  sufqply  support, 
pubUcatiQas,  personnel  training  and  training  equipmoit,  U JS.  Govemment  personnd, 
contractor  technical  assistance  and  other  related  elements  of  logistics  support  The 
estfanated  cost  is  $39  minion. 

This  proposed  sale  will  oontrilmte  to  the  foreign  poUcyand  national  security  of  the 
United  States  by  helping  to  mqNnove  the  security  of  a  ftiendly  country  wUch  has  beoi 
and  continues  to  be  an  fanportant  fmre  for  political  stability  and  economic  progress  in 
the  Soutii  America. 

Brazil  will  use  these  n^ssiks  on  their  four  leased  frigates  and  augment  their  inventory 
anti-ship  warflve  capability.  Brazil  will  have  no  difficulty  absorbing  these  missiles  into 
its  armed  forces. 

The  proposed  sale  of  this  equq>nient  and  support  win  not  affect  the  basic  military 
balance  in  the  regi<m. 

The  prime  contractor  will  be  Boeing  Military  Aircraft  and  Missile,  St  Louis,  Missouri. 
There  ar^  nq  j^Cbet  agreonents  proposed  in  connection  with  this  potential  sale. 

Inqrfementatimi  <tf  this  proposed  sale  will  require  the  assignment  of  two  UJS. 
Govoiunmt  repres«ntatives  for  one  week  in  Brazil.  There  will  be  ten  U.S.  Govemment 
and  contractor  representatives  for  one  week  intervals  twice  annually  to  participate  in 
pr(^;ram  management  and  technical  reviews. 

Tliere  will  be  no  adverse  impact  on  U.S.  defrase  readiness  as  a  result  of  this  proposed 
sale. 
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Transmittal  No.  99-27 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(bKl) 

of  tlie  Arms  Export  Control  Act 

Annex 
Item  No.  Yi 


(vi)    Sensitivity  of  Technolo£Y: 

1.  The  HARPOON  missile  contains  sensitive  technology  and  has  the  following 
classified  components,  including  applicable  technical  and  equipment  documentation  and 
manuals: 

a.  Guidance  Section  Components 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop 
countermeasures  or  equivalent  systems  which  might  reduce  weapon  system  efTectiveness 
or  be  used  in  the  development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Brazil  can  provide  substantially  the  same 
d^ree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government 
This  possible  sale  is  necessary  in  furtherance  of  the  UJS.  foreign  policy  and  national 
security  objectives  outlined  in  the  Policy  Justification. 


(lf|t  Doc  99-21234  Filed  8-16-99;  8:45  am] 
I  CODE  5001-10-C 


siilNGi 


DEPARTMENT  OF  DEFENSE 

Ifice  of  the  Secretary 
newal  of  the  Defense  Policy  Board 
Advisory  Committee 

SjLimarY:  The  Defense  Policy  Board  was 
«!^ewed,  effective  August  3, 1999,  in 
consonance  with  the  public  interest, 
ai  in  in  accordance  with  the  provisions 
o  Pub.  L.  92-463,  the  "Federal 
A  dyisory  Comihittee  Act. ' ' 

The  DPBAC  provides  the  Secretary  of 
D^ense,  Deputy  Secretary  of  Defense 
ai  ud  Under  Secretary  of  Defense  (Policy) 
advice  on  a  wide  range  of  critical  issues, 
including  arms  control,  the  momentous 
c^ianges  in  Europe  and  Russia,  the 
ftiture  prospects  for  conflict  or 
c^peration  in  East  Asia,  and  the 
lation  in  the  Persian  Gulf  and 
ithwest  Asia. 

The  DPBAC  will  continue  to  be 
iposed  of  a  balanced  membership  of 
}roximately  twenty  five  persons, 
ii  finding  representatives  of  academia, 
a(  :tive  managers  of  high  technology 
ei  4erprises,  eminent  analysts  working 


on  ciurent  defense  issues,  retired  senior 

military  officers  and  former  government 

officials. 

FOR  FURTHER  INFORMATION:  Contact  Mjr. 

Cheryl  Shumate,  Defense  Policy  Board 

Advisory  Committee,  (703)  697-4557. 

Dated:  August  11,  1999. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-21230  Filed  8-16-99;  8:45  am] 

BILUNG  CODE  5000-1 0-M 


DEPARTIflENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasic  Force  on 
improving  Fuel  Efficiency  of  Weapons 
Platforms;  Meeting 

ACTION:  Notice  of  advisory  committee 
meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  Improving  Fuel 
Efficiency  of  Weapons  Platforms  will 
meet  in  open  session  on  August  17-18, 
1999  at  the  Institute  for  Defense 
Analyses  in  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 


Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technolog}' 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Commander 
Brian  D.  Hughes  at  (703)  695-4157. 

Dated:  August  11,1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-21^31  Filed  8-16-99;  8:45  am] 

BILUNQ  CODE  5001-10-M 


DEPARTIMENT  OF  DEFENSE 

Office  of  the  Secretary 

Executive  Committee  Meeting  of  ttie 
Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS) 

agency:  Department  of  Defense, 
Advisory  Committee  on  Women  in  the 
Services. 
action:  Notice. 

SUMMARY:  Piquant  to  Section  10(a), 
Public  Law  92-463,  as  amended,  notice 
is  hereby  given  of  a  forthcoming 
Quarterly  Executive  Conunittee  Meeting 
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of  the  Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWTTS). 
The  purpose  of  the  Executive 
Committee  Meeting  is  to  review  the 
responses  to  the  recommendations  and 
requests  for  information  adopted  by  the 
committee  at  the  DACOWTTS  1999 
Spring  Conference. 

DATES:  September  13. 1999,  8:00  a.m.- 
4:00  p.m. 

ADDRESSES:  OSD  Conference  Room 
1E801.  The  Pentagon,  Washington.  DC. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Kfajor  Susan  E.  Kolb,  ARNGUS. 
DACOWTTS  and  Military  Women 
Matters,  OASD  (Force  Management 
Policy),  4000  Defense  Pentagon,  Room 
3D769.  Washington,  DC  20301-4000; 
telephone  (703)  697-2122. 
SUPPLEMENTARY  INFORMATKM:  Meeting 
agenda: 

Monday  September  13, 1999 

Ttzne  and  Event 

8:00  a.m. — Chair  Commences  Meeting, 
Acting  AASD(FMP)  Remarks, 
Introduction  of  Executive  Committee 
And  MilReps/Liaisons  (1E801-Rms  2 
and  3) 

8:15  a.m. — Submarine  Personnel 
Assignment  (Forces  Development  and 
Utilization  RFI«1)  (1E801-Rms  2  and 
3)  (Opoi  to  Public) 

9:15  a.m. — ^Break 

9:30  a.m.— TRICARE  PRIME  Access 
(Quality  of  lafe  RFI*2)  (1E801-Rms  2 
and  3)  (Open  to  Public) 

11:00  a.m. — Break 

11:30  a.m. — Offical  Luncheon  with 
DSCPERS  (DACOWTTS  Members 
only) 

1:15  p.m. — Study  of  Investigative 
Practices  of  Military  Criminal 
Investigative  Organizations  Relating 
To  Sex  Crimes  (Quality  of  Life  RFI#1) 
(1E801-Rms  2  and  3]  (Open  to  Public) 

2:30  p.m. — ^Break 

2:45  p.m. — ^EEO  Survey  Questions 
(Open  to  Public) 

3:15  p.m. — ^Fall  Conference  Overview 
and  Wrap  Up  (Open  to  Public) 

4:00  p.m. — ^Depart  the  Pentagon 

Dated:  August  11. 1999. 
L.M.B3muni, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  99-21229  Filed  8-16-99;  8:45  am) 
■UJNQ  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Marina  Corpa 

Privacy  Act  of  1974;  Syalam  of 
Racorda 

agency:  Marine  Corps,  DoD. 


ACTION:  Amend  records  systems. 

SUMMARY:  The  U.S.  Marine  Corps 

proposes  to  amend  systems  of  records  in 

its  inventory  of  record  systems  subject 

to  the  Privacy  Act  of  1974  (5  U.S.C 

552a),  as  amended. 

DATES:  These  actions  will  be  effective 

without  further  notice  on  September  16, 

1999  unless  comments  are  received 

which  result  in  a  contrary 

determination. 

ADDRESSES:  Send  comments  to  the 

Head,  FOIA  and  Privacy  Act  Section. 

Headquarters,  U.S.  Marine  Corps,  2 

Navy  Aimex,  Washington,  DC  20380- 

1775. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 

B.  L.  Thompson  at  (703)  614-4008  or 

DSN  224-4008. 

SUPPlfMENTARY  INFORMATION:  The  U.S. 

Marine  Corps  record  system  notices  for 

records  systems  subject  to  the  Privacy 

Act  of  1974  (5  U.S.C.  552a),  as  amended, 

have  been  published  in  the  Federal 

Register  and  are  available  from  the 

address  above. 

The  proposed  actions  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  (5  U.S.C.  552a).  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below  followed 
by  the  notices,  as  amended,  published 
in  their  entirety. 

Dated:  August  11, 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 

MMN00002 

SYSTEM  NAME: 

Listing  of  Retired  Marine  Corps 
Personnel  (February  22, 1993,  58  FR 
10630). 

CHANQES: 

*  *  *  •      ,    * 

SYSTEM  location: 

Delete  entry  and  replace  with 
'Commandant  of  the  Marine  Corps 
(Code  MMSR-6),  Headquarters,  U.S. 
Marine  Corps,  3280  Russell  Road, 
Quantico,  VA  22134-5103.* 


AUTHOnTY  RM  MAMTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301.  Diepartmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 
10  U.S.C.  5041,  Headquarters,  Marine 
Corps.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOmG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  the  second,  third,  and  fourth 
paragraphs. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commandant  of  the  Marine  Corps 
(Code  MMSR-6),  Headquarters,  U.S. 
Marine  Corps.  3280  Russell  Road. 
Quantico.  VA  22134-5103.' 


MMN00002 
SYSTEM  NAME: 

Listing  of  Retired  Marine  Corps 
Personnel. 

SYSTEM  location: 

Commandant  of  the  Marine  Corps 
(Code  MMSR-6).  Headquarters.  U.S. 
Marine  Corps,  3280  Russell  Road, 
Quantico.  VA  22134-5103.' 

categories  OF  HNNVIDUALS  COVERED  BY  THE 
SYSTBI: 

All  retired  members  of  the  Marine 
Corps,  including  those  former  Marines 
in  the  receipt  of  disability  benefits  £rom 
the  Department  of  Veterans  Afiiairs. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  system  is  a  microfiche  listing 
derived  from  automated  sources 
depicting  the  retiree's  name.  Social 
Security  Number,  grade,  mailing 
address  and  retirement  component 
code. 

AUTHORmr  FOR  MAVfTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  l&U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps. 

PURPOS£(S): 

To  provide  a  record  of  all  retired 
memliers  for  use  in  determination  of 
benefits  and  entitlements  as  a  retiree. 

ROUTHUE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Leatherneck  Magazine  and  Marine 
Corps  Gazette  -  For  maintaining  their 
mailing  lists  of  subscribers  to  these 
semi-official,  professional  publications. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 
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POLICIES  AND  PRACTICES  FOR  STORINQ, 
REttHEVING,  ACCESSING,  RETAINING,  ANO 
I  OF  RECORDS  IN  THE  SYSTEM: 


jntrolled  distribution  microfiche 
list^.  Stock  copies  maintained  in 
lo(|l^ed  room. 


^ABmrv: 

isting  in  alphabetical  order,  with 
otQter  personnel  listed  separate  from 
enlisted  personnel. 

SAlf^GUARDS: 

^uilding  employs  security  guards. 
Distribution  is  strictly  controlled. 

reVhntion  and  disposal: 

Bstroyed  upon  being  superseded  by 
updated  monthly  listing. 

SYsjiEM  MANAGER(S)  ANO  ADDRESS: 

Commandant  of  the  Marine  Corps 
(C(|(Je  MMSR-6).  Headquarters,  U.S. 
ne  Corps,  3280  Russell  Road, 
atico,  VA  22134-5103. 

NOI^I^ATION  PROCEDURE: 

I^idividuals  seeking  to  determine 
whleither  information  about  themselves 
is  dOntained  in  this  system  should 
"'^'•'ess  written  inquiries  to  the 

landant  of  the  Marine  Corps  (Code 

5R-6),  Headquarters,  U.S.  Marine 
^s,  3280  Russell  Road,  Quantico,  VA 

1-5103. 
^e  letter  should  contain  the  full 

I  and  signature  of  the  requester. 

lividuals  may  visit  the  installation 
at  a|i80  Russell  Road,  Quantico,  VA 
221|34-5103  on  normal  work  days 
between  8:00  a.m.  and  4:30  p.m.  Proof 
of  identification  may  consist  of 
individual's  active,  reserve  or  retired 
idehdfication  card.  Armed  Forces 
Reil^rt  of  Transfer  or  Discharge  (DD 
Form  214),  discharge  certificate,  driver's 
licepise  or  other  data  sufficient  to  ensure 
tha^  the  individual  is  the  subject. 


)  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
infotmation  about  themselves  contained 
in  thas  system  should  address  written 
inquiries  to  the  Commandant  of  the 
Matiie  Corps  {Code  MMSR-6), 
Heaidquarters,  U.S.  Marine  Corps,  3280 
Russell  Road,  Quantico,  VA  22134-5103. 

The  letter  should  contain  the  full 
nan^«  and  signature  of  the  requester. 

CONTtSTINQ  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
deteominations  are  published  in 
SecMtary  of  the  Navy  Instruction 
5211,5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  $ystem  manager. 


RECORD  SOURCE  CATEGORIES: 

Staff  agencies  and  subdivisions  of 
Headquarters,  U.S.  Marine  Corps  and 
the  Department  of  Veterans  Affairs. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MMN00034 
SYSTEM  NAME: 

Personnel  Procurement  Working  Files 
(February  22,  1993.  58  FR  10630). 

CHANGES: 


SYSTEM  location:  ^ 

After  the  words  'Personnel 
Prociu^ment  Branch,'  add 
'Conunanding  General,  Marine  Corps 
Recruit  Depots/Western  and  Eastern 
Recruiting  Region.', 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 
10  U.S.C.  5041,  Headquarters,  Marine 
Corps.' 


RETRIEVABILITY: 

Delete  the  entry  and  replace  with 
'Information  retrieved  alphabetically  by 
the  last  name  of  individual,  according  to 
program.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Records  maintained  for  two  years  from 
application,  then  they  are  destroyed.' 
*        •        *        *        * 

MMN00034 
SYSTEM  NAME: 

Personnel  Prociu«ment  Working 
Files. 

SYSTEM  location: 

Headquarters,  U.S.  Marine  Corps, 
Persoimel  Procxirement  Branch, 
Commanding  General,  Marine  Corps 
Recruit  Depots/Western  and  Eastern 
Recruiting  Region,  Marine  Corps 
Districts,  Recruiting  Stations,  OfBcer 
Selection  Offices,  Organized  Marine 
Corps  Reserve  imits,  U.S.  Marine  Corps 
recruiting  substations,  Inspector- 
Instructor  staff. 

categories  of  individuals  covered  by  the 
system: 

Civilians  and  prior  service 
individuals  who  are  prospective 
applicants  for  enlistment  in  the  Marine 
Corps,  Marine  Corps  Reserve  or  a 
Marine  Officer  program,  individuals  on 


which  a  written  waiver  for  enlistment 
has  been  requested;  Platoon  Leader 
Class  Candidates  receiving  financial 
assistance  while  attending  college;  all 
individuals  applying  for  various  officer 
programs;  Marine  Corps  Reserve 
enlistees  who  are  serving  on  their  6 
months  active  duty  prior  to  return  to 
Organized  Marine  Corps  Reserve  imit 
maintaining  their  record;  Personnel 
enlisted  in  the  Marine  Corps  Reserve 
assigned  to  a  formal  school  upon 
enlistment;  Secondary  school  students 
who  participated  in  the  Marine  Corps 
Youth  Physical  Fitness  meet  held 
annually  in  Washington,  DC,  and  the 
coach  fielding  each  team;  any 
individual  recommended  for  enlistment 
in  the  Marine  Corps  by  a  recruiting 
officer  even  though  the  applicdnt  does 
not  meet  the  enlistment  requirements 
set  forth  in  current  guidance  as  set  forth 
by  the  Commandant  of  the  Marine 
Corps. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

All  files  contain  name  (last,  first, 
middle,  (maiden,  if  any),  Jr.,  Sr.),  Social 
Seciuity  Number,  home  of  record.  Files 
relating  specifically  to  enlistment  or 
officer  procurement  contain  citizenship, 
sex,  race,  ethnic  group,  present  address, 
marital  status,  number  of  dependents, 
date  of  birth,  religious  reference,  highest 
grade  completed,  selective  service 
system  data,  foreign  language  and  skill, 
driver's  Ucense  information,  mental  and 
aptitude  test  results,  medical 
examination  result,  delayed  enlistment 
program  information,  accession  data, 
educational  experience,  citizenship 
verification,  history  of  prior  military 
service,  names  of  relatives  to  include 
date  and  place  of  birth,  present  address 
and  citizenship,  listing  of  commercial 
life  insurance  policies  and  number, 
relatives  and  alien  friends  living  in 
foreign  coimtries  to  include  name  and 
relationship,  age,  occupation,  address 
and  citizenship,  all  previous  residences 
since  10th  birthday,  previous 
employment  record  to  include  company 
name  and  address,  job  title  and 
supervisor's  name,  data  concerning 
previous  employment  by  foreign 
governments,  prior  membership  in 
youth  programs,  history  of  foreign 
travel.  Declarations  from  the  individual 
concerning;  previous  rejection  by  the 
Armed  Forces  of  the  United  States, 
conscientious  objector  status,  previous 
deserter  status,  retired  pay,  disability 
allowance,  or  severance  pay  or  a 
pension  from  the  Government  of  the 
United  States,  status  as  only  child; 
understandings  by  the  applicant;  date  of 
interview  and  name,  organization,  title 
of  interviewer;  history  of  prior  use  of 
drugs  except  as  prescribed  by  a  licensed 
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physician;  martial  status  and 
dependency;  membership  in  groups  for 
purpose  of  imlawful  overthrow  of  the 
Government;  history  and  record  of 
involvement  with  police  or  judicial 
authorities;  parental/guardian  consent 
for  enlistment;  enlistment  options; 
current  income;  whether  own,  buying  or 
renting  present  residence;  outstanding 
debts  to  include  total  amounts  and 
monthly  payments;  status  of  savings 
accoimt  and  checking  account;  spouses' 
employment  and  monthly  income; 
poUce  checks,  character  references; 
record  of  prior  service;  court 
documents;  marriage  certificates;  birth 
'certificates;  record  of  medical  record  of 
medical  examination;  record  of 
examination;  record  of  medical  history; 
consultations  statement  of  personal 
history;  divorce  decrees;  death 
certificates;  photographs;  high  school 
diploma;  college  diploma;  grade 
transcript;  General  Educational 
Development  certificates  of  high  school 
equivalency;  sole  siuviving  son 
statements;  statement  of  understanding; 
wife's  consent  form;  applications  for 
General  Educational  Development 
certificates  of  high  school  equivalency. 
Files  relating  to  Marine  Corps  personnel 
on  active  duty  contain  information 
pertaining  to  name.  Social  Security 
Number,  sex,  imit  of  assignment,  home 
of  record,  education.  Armed  Services 
Vocational  Aptitude  Battery  Test  scores, 
vision,  military  occupational  specialty 
training  information.  Quota  Serial 
Numbw,  training  authorized. 

AUTHOWTY  FOR  MAMTENANCC  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headqiiarters,  Marine  Corps. 

FURPOSE(S): 

To  provide  a  record  on  individuals  for 
use  in  the  execution  of  Official  duties 
with  regard  to  personnel  procurement. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCUIOMG  CATEOORES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiues 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  5S2a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRKVMG,  ACCESSING,  RETAVMNG,  AND 
OSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRtEVABUTY: 

Information  retrieved  alphabetically 
by  the  last  name  of  individual, 
according  to  program. 

SAFEGUARDS: 

Access  is  limited  to  Reserve  unit 
command,  recruiting,  and 
administrative  personnel  and  law 
enforcement  or  Federal  agents  upon 
presentation  of  proper  credentials. 

After  working  ho\us  the  office  and  ' 
building  is  locked. 

RETENTION  AND  DSPOSAL: 

Records  maintained  for  two  years 
firom  application,  then  they  are 
destroyed. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Commander  of  unit  holding  file.  U.S. 
Marine  Corps  official  mailing  addresses 
are  incorporated  into  the  Department  of 
the  Navy's  address  directory,  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOnFKATION  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visiting 
the  Commander  of  unit  holding  file. 
U.S.  Marine  Corps  official  mailing 
addresses  are  incorporated  into  the 
Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

Provide  full  name  and  military  status. 
Proof  of  identity  may  be  established  by 
military  identification  card  or  DD  214  or 
driver's  license. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visiting  the  Commander 
of  unit  holding  file.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

Provide  full  name  and  military  status. 
Proof  of  identity  may  be  established  by 
military  identification  card  or  DD  214  or 
driver's  license. 

CONTESTWQ  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 


determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Otder  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

High  school  lists,  DD  214's  prospect 
interviews/referrals,  local  newspapers, 
youth  fitness  programs,  individual  ' 
contacts.  Marine  Corps  officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MIL00019 
SYSTEM  NAME: 

Equipment  and  Weapons  Receipt  or 
Custody  Files  (February  22,  1993,  58  FR 
10630). 

CHANGES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 
10  U.S.C.  5041,  Headquarters,  Marine 
Corps.' 
***** 

MIUXX)19 
SYSTEM  NAME: 

Equipment  and  Weapons  Receipt  or 
Custody  Files. 

SYSTEM  location: 

System  is  decentraUzed.  Records  are 
maintained  at  Marine  Corps  commands, 
organizations,  or  activities  that  issue 
said  equipment  or  weapons. 

CATEGORES  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

System  contains  name,  rank,  Social 
Seciuity  Number,  imit  address,  and 
date. 

CATEQORES  OF  RECORDS  M  THE  SYSTEM: 

This  file  contains  name,  rank,  Social 
Security  Number,  itemized  list  of 
equipment  issued,  date  issued,  and 
possibly  unit  and  section/Department  to 
which  assigned. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps. 

PURPOSE(S): 

To  provide  a  record  of  individuals 
who  have  government  property  in  their 
possession  for  use  in  the  management  of 
that  property. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SVbTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
TH  5  PURPOSES  OF  SUCH  USES: 

lb  addition  to  those  disclosures 
geaerally  permitted  under  5  U.S.C. 
55  ia(b)  of  the  Privacy  Act,  these  records 
Tonnation  contained  therein  may 
ificallybe  disclosed  outside  the 
as  a  routine  use  pursuant  to  5 
C.  552a(b)(3)  as  follows: 
'he  'Blanket  Routine  Uses'  set  forth  at 
th  a  beginning  of  the  Marine  Corp's 
CO  Uipilation  of  systems  of  records 
notices  apply  to  this  system. 

PO^CIES  AND  PRACTICES  FOR  STORINQ, 
REttUEVING,  ACCESSING,  RETAINING,  AND 
OF  RECORDS  IN  THE  SYSTEM: 


iper  records  in  binder,  file  folder, 
:,  vertical  card  file,  or  index  cards. 

Nievabiuty: 

Records  are  filed  alphabetically  by 
najrpe. 

8AI  ^GUARDS: 

.  ^  iter  working  hours,  the  office  and 

ding  are  locked.  A  guard  is  located 
the  general  vicinity. 

REJ^NTION  AND  OtSPOSAL: 

'  [tiese  records  are  destroyed  upon  the 
1  of  the  property  listed. 

MANAGER(S)  AND  ADDRESS: 

mmanding  officer  of  the  activity. 

CATION  PROCEDURE: 

tdividuals  seeking  to  determine 
ther  information  about  themselves 
ntained  in  this  system  should 
ad^ss  wnritten  inquiries  to  the 
Commanding  officer  of  the  activity, 
^vide  full  name  and  military  status, 
rbof  of  identity  may  be  established  by 
military  identification  card  or  DD  Form 
214|and  drivers  license. 

}  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 

nation  about  themselves  contained 
in  ^is  system  should  address  written 
inc^uiries  to  the  Commanding  officer  of 
thei  activity. 

Provide  full  name  and  military  status. 
Probf  of  identity  may  be  established  by 
military  identification  card  or  DD  Form 
21^  and  drivers  license. 

COlkESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
coi^ents  and  appealing  initial  agency 
detlBirminations  are  published  in 
SeQOetary  of  the  Navy  Instruction    • 
521^.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manage. 


RECORD  SOURCE  CATEGORIES: 

Information  is  entered  by  visual 
certification  of  property,  issued  and 
identification  presented  by  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MIL00021 

SYSTEM  NAME: 

Working  Files,  Division  Supply 
Sections  and  Wing  Supply  Sections 
(February  22.  1993,  58  FR  10630). 

CHANGES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

.    Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 
10  U.S.C.  5041,  Headquarters,  Marine 
Corps.* 


RETENTION  AND  DISPOSAL: 

Delete  the  last  two  paragraphs  and 
replace  with  'Investigations  -  Two  years 
after  the  end  of  the  fiscal  year  in  which 
the  investigation  as  completed.  All  files 
are  destroyed  after  being  maintained  the 
required  time.' 


MIL00021 
SYSTEM  NAME: 

Working  Files,  Division  Supply 
Sections  and  Wing  Supply  Sections. 

SYSTEM  LOCATION: 

Division  Supply  Section,  Regiments, 
Battalions,  Separate  Companies,  Wing 
Supply  Sections,  Groups,  Separate 
Squadirons 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Personnel  responsible  for  government 
property,  reimbursing  government  for 
damages/loss  of  property. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Equipment  Custody  Records  (ECR)  - 
This  file  contains  the  date,  voucher 
number,  remarks,  quantity,  signature, 
control  number,  description  and  unit. 

Memorandiun  Receipt  for  Individual/ 
Garrison  Equipment  (IMR)  -  This  file 
includes  the  name,  grade.  Social 
Security  Nmnber,  date,  organization, 
signature  and  unit. 

Memorandum  Receipt  for  Individual 
Weapons  and  Accessories  -  This  file 
includes  the  name,  grade.  Social 
Security  Number,  organization, 
signature  and  unit. 

Personal  Effects  Log  -  This  file 
includes  the  date,  name.  Social  Security 
Number,  gradd  and  signatiue. 


Letter  of  Appointment/ Authorization 
-  These  files  include  the  date,  name, 
grade,  Social  Security  Number, 
description  of  duties/authorizations  and 
sample  signature. 

Voucher  Files  -  Cash  Collection  -  This 
file  includes  the  name,  grade.  Social 
Security  Number,  imit,  description  of 
sales  and  signature. 

Voucher  Files  -  Investigations  -  This 
file  includes  the  name,  grade,  Social 
Seciuity  Number  of  investigating  officer, 
subject,  serial  number,  date 
investigation  received,  date  sent  to  unit 
for  correction  (if  applicable),  due  date  to 
be  returned  and  remarks.  File  also 
contains  a  copy  of  the  investigation. 

Special  Order  Clothing  -  This  file 
includes  the  name,  rank.  Social  Seciuity 
Number,  msg  number,  individual  unit, 
and  remarks  regarding  receipt  of 
clothing. 

Base  Property  Log  -  Contains  a  list  of 
names  of  personnel  who  have  lost  and 
paid  for  government  property* 

Serial^ed  Blank  Forms  Registw  • 
Xlontains  a  listing  of  personnel  by  name 
who  issue/receive  serialized  blank 
forms. 

Quarterly  Inventory  of  Sets,  Chests 
and  Kits  -  Contains  a  file  of  inventories 
made  on  contents  of  sets,  chests  and  kits 
including  the  name,  rank  and  Social 
Security  Niunber  of  the  individual 
inventor5ring  property. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps. 

PURPOSE(S): 

To  provide  a  record,  by  units,  of 
supplies,  property  and  responsible 
property  management  personnel  for 
maintenance  and  accountability  of 
government  property. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specffically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
OlSPOSmG  OF  RECORDS  IN  WE  SYSTEM: 

STORAGE: 

ECR  -  Vertical  file  cards. 
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IMR;  Individual  Weapons  and 
Accessories,  Special  Clothing  -  card  file. 

Personal  Effects;  Investigation;  Base 
Property  bog;  Serialized  Blank  Forms 
Register-Log  Book. 

Letters  of  Appointment/ 
Authorization;  Voucher  Files, 
investigations;  Quarterly  inventories  of 
Sets,  Chests  and  Kits  -  paper  records  in 
file  folders. 

retmevabuty: 

ECR  -  filed  by  unit  or  responsible 
officer. 

IMR;  Individual  Weapons  and 
Accessories;  Special  Clothing  -  filed 
alphabetically  by  name. 

Personal  Efiiacts,  Investigation  Log; 
Letter  of  Appointment/ Authorization; 
Voucher  Files;  Base  Property  Log: 
Serialized  Blank  Form  Register; 
Quarterly  Inventory  of  Sets,  Chests  and 
Kits  •  as  it  occurs  by  name. 

SAnoiMnos: 

IMR;  IniMdual  Weapons  and 
Accessories  Records  -  maintained  in 
secured  area  within  armories  accessible 
only  to  personnel  authorized  to  be  in 
the  area. 

ECR;  Personal  Effects  Log;  Letters  of 
Authority;  Voucher  Files;  Investigations; 
Special  Clothing;  Base  Property  Log; 
Serialized  Blank  Forms  Register; 
Quarteriy  Inventory  of  Sets,  Chests  and 
Kits  •  Personnel  Mrithin  supply /S-4 
sections  authorized  access,  no  special 
safeguard  implemented. 


ECR;  IMR;  Weapons  Custody  Records; 
Special  Clothing  retain  until 
accountable  balance  is  zero. 

Personal  Effects  Log;  Quarterly 
Inventory  of  Sets,  Chests  and  Kits  -  one 
year. 

Letters  of  Appointment/ Authorization 
-  five  (5)  years. 

Voucher  Files;  Investigation  Log;  Base 
Property  Log;  Serialized  Blank  Forms  - 
two  years. 

Investigations  -  Two  years  after  the 
end  of  the  fiscaTyear  in  which  the 
investwation  as  completed. 

^  mes  are  destroyed  after  being 
maintained  the  requked  time. 

8V8TBM  MANAQERCS)  AND  AHMESS: 

Division  Supply  Officers,  Marine 
Corps  Division;  Wing  Supply  Officers, 
Marine  Corps  Aircraft  Wings.  U.S. 
Marine  Corps  official  mailing  addresses 
are  incorporated  into  the  Department  of 
the  Navy's  address  directory,  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOmCATION  pimkeoure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 


is  contained  in  this  system  should 
address  written  inquiries  to  the  Division 
Supply  Officers,  Marine  Corps  Division; 
Wing  Supply  Officers,  Marine  Corps 
Aircraft  Wings.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

Written  requests  for  information 
should  contain  the  full  name  and  grade 
of  the  individual  as  well  as  the  unit  to 
which  he  is/was  attached  which  would 
reflect  information  pertaining  to  him. 

RECOnO  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inqxiiries  to  the  Division  Supply 
Officers,  Marine  Corps  Division;  Wing 
Supply  Officers,  Marine  Corps  Aircraft 
Wings.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

Written  requests  for  information 
should  contain  the  full  name  and  grade 
of  the  individual  as  well  as  the  unit  to 
which  he  is/was  attached  which  would 
reflect  information  pertaining  to  him. 

CONTESTWIQ  RECORD  procedures: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  firom 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  and/or  individual's  SRB  or 
OQR  or  other  listing  imit  nuy  have 
which  contains  required  information. 

Incoming  messages  for  Special  Order 
Clothing. 

Base  Locator. 

Completed  investigations  submitted. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
MJAOOWW 
SYSTEM  name: 

Magistrate  Court  Case  Files  (February 
22. 1993.  58  FR  10630). 

changes: 

*        •        •        •        * 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

Delete  entry  and  replace  Mrith  '5 
U.S.C.  301,  Departmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 


10  U.S.C.  5041.  Headquarters,  Marine 
Corps.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Files 
maintained  for  two  years  after  case 
closed,  then  retired  to  Federal  Records 
Center.' 


MJA00003 
SYSTEM  NAME: 

Magistrate  Court  Case  Files. 

SYSTEM  location: 

All  Marine  Corps  activities. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 

Civilians  pending  and  tried  by  the 
assigned  Federal  magistrate  for  crimes 
committed  on  military  resOTvation. 

categories  of  records  in  the  system: 
Investigative  reports,  complaints, 
siunmons  and  warrants. 

authority  for  maintenance  of  the  system: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps. 

PURP06E(S): 

To  provide  a  record  of  summons, 
warrants,  investigative  reports  and 
complaints  for  use  by  military 
prosecutors  in  the  preparation  of  cases 
of  trial. 

ROUTBIE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM.  mCLUOMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piusuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compUation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETREVMG,  ACCE88MG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRCVABUrr: 

Filed  alphabetically  by  name. 
Conventional  indices  are  required  fOT 
retrieval. 

SAFEGUARDS: 

Maintained  in  file  cabinet  in  locked 
building. 
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REIpNTIONi 


AND  disposal: 

piles  maintained  for  two  years  after 
case  closed,  then  retired  to  Federal 
Rmords  Center. 

SYHTEM  MANAQEn(S)  AND  AOORESS: 

Commanding  officer  of  activity 
concerned.  U.S.  Marine  Corps  official 
moling  addresses  are  incorporated  into 
th^i  Department  of  the  Navy's  address 

,     :ory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 

:prds  notices. 

ATWN  PROCEDURE: 

lidividuals  seeking  to  determine 

lier  information  about  themselves 
ontained  in  the  system  should 
I  written  inquires  to  the 
landing  Officer  of  the  Marine 
ps  installation  concerned.  U.S. 
le  Corps  official  mailing  addresses 
are  Incorporated  into  the  Department  of 
thejNavy's  address  directory,  published 
as  m  appendix  to  the  Navy's 
compilation  of  systems  or  records 
nonces. 

3 MO  ACCESS  procedures: 
dividuals  seeking  access  to 
rmation  about  themselves  contained 
in  tjiis  system  should  address  written 
inqtiiries  to  the  Commanding  officer  of 
adiUty  concerned.  U.S.  Marine  Corps 
ofp^ial  mailing  addresses  are 
inc|(^rporated  into  the  Department  of  the 
Naji/y's  address  directory,  published  as 
an  la^pendix  to  the  Navy's  compilation 
of  $  jrstems  of  records  notices. 

coritESTiNG  record  procedures: 

"The  USMC  rules  for  contesting 
coiitents  and  appealing  initial  agency 
detieirminations  are  published  in 
Sedietary  of  the  Navy  Instruction 
52Ji.5;  Marine  Corps  Order  P5211.2;  32 
CF^  part  701 ;  or  may  be  obtained  from 
thei  iystem  manager. 

i  ; 
RECjCJRD  SOURCE  CATEGORIES: 

IJ9W  enforcement  reports,  bad  check 
transmittal  letters  from  Government 
agencies. 

EXEMTIONS  CLAIMED  FOR  THE  SYSTEM: 

nUe. 

MJi^0OOO4 

SYSraiNAME: 

In  Hands  of  Civil  Authorities  Case 
FilAJ  (February  22. 1993,  58  FR  10630). 

AUrjl^mTY  R)R  MAMTENANCE  OF  THE  SYSTEM: 

iMete  entry  and  replace  with  '5 
U.SlC.  301,  Diepartmental  Regulations; 
10 1[J.S.C.  5013,  Secretary  of  the  Navy; 
10  l[)lS.C.  5041,  Headquarters,  Marine 
Cords.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'File 
maintained  by  command  until  ci\al 
action  resolved,  then  incorporated  into 
Official  Military  Personnel  File 
(OMPF).' 


MJA00004 
SYSTEM  NAME: 

In  Hands  of  Civil  Authorities  Case 
Files. 

SYSTEM  location: 
All  Marine  Corps  activities. 

CATEQORCS  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  military  personnel  who  are  in 
hands  uf  civil  authorities  or  have 
charges  pending  against  them  by  civil 
authorities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Civil  court  dociunents,  advise  to 
respondent,  health  statements/ 
certificates,  written  agreement  releasing 
the  Marine  to  civilian  authorities  and 
supporting  documents  pertaining  to 
individual. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  10  U.S.C.  814. 

PURPOSE(S): 

To  provide  a  record  of  Marines  in  the 
hands  of  civil  authorities  for  use  in  the 
administrative  processing  of  such 
individuals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 

Filed  alphabetically  by  last  name  of 
individual  by  calendar  year  in  which 
processing  is  completed. 

SAFEGUARDS: 

Files  are  stored  in  filing  cabinets 
accessible  only  to  authorized  personnel. 


Doors  are  locked  and  full-time  security 
guards  are  employed  after  normal 
working  hoius. 

RETEimON  AND  DISPOSAL: 

On  discharge  personnel,  record 
incorporated  into  administrative 
discharge  file.  Others  retained  for  two 
years  after  completion  of  calendar  year 
in  which  processed,  then  destroyed  in 
accordance  with  the  Navy  and  Marine 
Corps  Records  Disposal  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

-    Staff  Judge  Advocate  or  legal  o^cer  of 
the  activity  concerned. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Staff 
Judge  Advocate  or  legal  officer  of  the 
activity  concerned.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

Requester  must  be  able  to  provide 
satisfactory  identifying  information. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Staff  Judge  Advocate  or 
legal  officer  of  the  activity  concerned. 
U.S.  Marine  Corps  officijj  mailing 
addresses  are  incorporated  into  the 
Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

Requester  must  be  able  to  provide 
satisfactory  identifying  information. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Warrant  for  arrest,  service  records, 
health  records,  civil  court  documents, 
law  enforcement  personnel  and  various 
DOD  agencies. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
MJA00005 
SYSTEM  NAME: 

Financial  Assistance/Indebtedness/ 
Credit  Inquiry  Files  (February  22,  1993, 
58  FR  10630). 
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CHANGES: 


AUTHOnnY  FOR  MAMTBIANCE  OF  THE  system: 

Delete  entry  and  replace  with  '5 
U.S.C.  301.  Departmental  Regulations; 
laU.S.C.  5013,  Secretary  of  5»e  Navy, 
10  U.S.C.  5041,  Headquarters.  Marine 

Owps.' 

*        *        •        •        * 

HtlfcWIION  AND  MSPOSAL: 

Delete  entry  and  replace  with 
'Records  maintained  two  years  after 
issue  closed,  then  destroyed.' 

SYSTEM  MANAOERCS)  AND  ADDRESS: 

Add  to  entry  'U.S.  Marine  Corps 
official  mailii^  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices.' 


IIJA00005 
SYSTEM  NAME: 

Financial  Assistance/Indebtedness/ 
Credit  Inquiry  Files. 

SYSTEM  location: 

All  Marine  Corps  activities. 

CATEOORCS  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Marines  identified  as  owing  debts 
and/or  having  dependents  requiring 
financial  aid. 

CATEGORIK  OF  RECORDS  M  THE  SYSTEM: 

File  contains  name,  rank,  Social 
Security  Number,  military  occupational 
specialty  component,  marital  and 
dependency  status  and  supporting 
documents  pertaining  to  indebtedness, 
financial  assistance  and  credit  inquiries. 

AUTHORITY  RM  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations:  10  U.S.C.  5013.  Secretary 
of  the  Navy,  10  U.S.C.  5041, 
Headquarters,  Marine  Corps. 

PURPOSE(S): 

To  provide  a  record  of  Marines 
identffied  as  owing  debts  or  having  need 
for  financial  aid  for  use  in  processing 
correspondence  relating  to  financial 
assistance,  credit  inquiry  or 
indebtedness. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCUJOMQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 


The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compUation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTKES  FOR  STORING, 
RETRCVVIG,  ACCE8SMG,  RETAMMG,  AND 
DSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrevanuty: 

Records  are  retrieved  by  name  and 
Social  Security  Niunber  of  the 
individual  concerned. 

SAFEGUARDS: 

File  accessible  only  to  authorized 
personnel  in  the  execution  of  their 
official  duties.  Maintained  in  locked 
building  with  full  time  duty  persoimel 
present  during  non-working  hours. 

RETENTION  AND  DISPOSAL: 

Records  maintained  two  years  after 
issue  closed,  then  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

U.S.  Marine  Corps  official  mailing 
addresses  are  incorporated  into  the 
Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

NORFKATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  officer  of  activity 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

Requester  must  be  able  to  provide 
satisfactory  identifying  information. 

RECORD  ACCESS  PROCEDURES:  ■ 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  officer  of 
activity  concerned.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

Requester  must  be  able  to  provide 
satis&ctory  identifying  information. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 


CFR  part  701;  or  may  be  obtained  firom 
the  system  manager. 

RECORD  SOURCE  CATEGORKS: 

Previous  and  current  commanders, 
private  individuals  and  commercial 
creditors. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(PR  Doc.  99-21235  Filed  8-16-99;  8:45  am] 

BILLING  CODE  S001-10-F 

DEPARTMENT  OF  DEFENSE 

Defense  Security  Service 

Privaey  Act  of  1974;  System  of 
Records 

agency:  Defense  Security  Service,  DoD. 
ACTION:  Notice  to  Amend  Systems  of 
Records. 

SUMMARY:  The  Defense  Seciirity  Service 
(DSS)  is  amending  existing  Privacy  Act 
systems  of  records  notices  in  its  existing 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a). 
as  amended. 

In  addition,  the  name  of  the  agency  is 
being  changed  to  'DEFENSE  SECURITY 
SERVICE'  in  the  preamble  to  the 
agency's  compilation  of  systems  of 
records  notices. 

DATES:  The  actions  will  be  effective  on 
September  16. 1999.  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Office  of 
the  General  Coimsel,  Defense  Security 
Service,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leslie  Blake  (703)  325-9450. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Security  Service  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  boia  the 
address  above. 

The  specific  changes  to  the  record 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

In  addition,  the  name  of  the  agency  is 
being  changed  to  DEFENSE  SECURITY 
SERVICE'  in  the  preamble  to  the 
agency's  compilation  of  systems  of 
records  notices. 
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1  ]^ted:  August  11, 1999. 

L.  M.  BYNUM, 

AI  t  mate  OSD  Federal  Register  Liaison 
Offi  cer,  Department  of  Defense. 

Dalrtions 
V4H)6 

SYttEIINAME: 

'pderal  Personnel  Management 
lem  (FPMS)  (February  22, 1993.  58 
0904). 

tason:  Records  contained  within  this 
system  of  records  are  covered  by 
multiple  govemment-wide  Privacy  Act 
synems  of  records  notices. 

V7-1 

I  NAME: 

j^aest/ instructor  Identification 
Recbrds  (February  22. 1993.  58  FR 
10^04). 

]  {bason:  Records  contained  within  this 
sys  tem  of  records  have  been 
in(  ( irporated  into  V7-01,  entitled 
'Ei  J  ollment.  Registration  and  Course 
Coitpletion  Record*. 

vs-ii 

SYS  ipM  name: 

I  c  dustrial  Personnel  Security 
Cle  { ranee  File  (February  22. 1 993,  58  FR 
1  Oil  14). 

Ifi  lason:  Records  contained  within  this 
systtem  of  records  have  been 
inqivporated  into  V5-03,  entitled  'Case 
Comrol  Management  System'. 

nwnts 


SYSlrfeM  name: 

Adverse  Actions,  Grievance  Files,  and 
Adii^nistrative  Appeals  (August  9. 
199$.  58  FR  42304). 


'  FOR  MAINTENANCE  OF  THE  SYSTEM: 

I  entry  and  replace  with  '5 
U.S.t.  301,  Departmental  Regulations, 
Chapter  77;  and  E.O.  9397  (SSN).' 


V4-Dr 

SYS*  ^M  name: 

A  dverse  Actions,  Grievance  Files,  and 
Adioinistrative  Appeals. 

SYSltM  LOCATION: 

Dafense  Security  Service,  Employee 
Relations  Office,  1340  Braddock  Place, 
AleMandria,  VA  22314-1651. 

CATf  ^OniES  OF  mOMOUALS  COVERED  BY  THE 
SYSTtM: 

Al  agency  employees  and  some 
fori  1 9r  employees  who  are  directly 


affected  by  grievances,  complaints,  and 
adverse  actions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Case  files  and  related  records 
pertaining  to  administrative  inquiries 
into  allegations  of  misconduct, 
statements  of  witnesses,  employee's 
statements,  reports  of  interviews  and 
hearings,  hearing  notices,  letters  of 
decision,  records  of  appeals  and 
reconsideration  requests,  reversals  of 
actions,  notices  of  proposed  action  with 
supporting  docmnents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations,  Chapter  77-,  and  E.O.  9397 
(SSN). 

PURPOS£(S): 

Records  are  used  in  the  investigation 
and  preparation  of  a  case  for  initial 
disposition,  and  possible  subsequent 
determinations  in  the  event  of  appeal  or 
reconsideration.  Records  are  available 
for  use  by  the  examiner  of  the  original 
case,  or  at  the  appellate  level,  both 
v«thin  and  outside  DSS. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DSS'  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILnV: 

Filed  alphabetically  by  name. 

SAFEGUARDS: 

-Records  are  maintained  in  locked 
containers  accessible  only  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Disciplinary  action  files  are  destroyed 
four  years  after  the  case  is  closed. 
Grievance  and  administrative  appeals 
files  are  destroyed  four  years  after  the 
case  is  closed.  Letters  of  Reprimand  are 
destroyed  within  two  years  of  the  date 
the  case  is  closed.  Performance-based 
action  files  are  destroyed  one  year  after 
the  case  is  closed.  Destruction  is 
accomplished  by  burning  or  shredding. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Defense  Security  Service,  Chief, 
Employee  Relations  Office,  1340 
Braddock  Place,  Alexandria,  VA  22314- 
1651. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Defense 
Security  Service,  Office  of  FOI  and  PA, 
1340  Braddock  Place,  Alexandria,  VA 
22314-1651. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Defense  Security 
Service,  Office  of  FOI  and  PA.  1340 
Braddock  Place,  Alexandria,  VA  22314- 
1651. 

Individuals  need  to  provide  full  name 
and  all  maiden  and  alias  names  under 
which  files  may  be  maintained.  Note: 
Social  Security  Numbers  may  be 
necessary  for  positive  identification  of 
certain  records. 

Personal  visits  will  require  a  valid 
driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Defense  Seciirity  Service,  Office  of  FOI 
and  PA,  1340  Braddock  Place, 
Alexandria,  VA  2^314-1651. 

CONTESTING  RECORD  PROCEDURES: 

DSS'  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  agency  determinations  are 
contained  in  DSS  Regulation  01-13;  32 
CFR  part  321;  or  may  be  obtained  from 
the  Defense  Security  Service,  Office  of 
FOI  and  PA,  1340  Braddock  Place,      . 
Alexandria,  VA  22314-1651. 

RECORD  SOURCE  CATEGORIES: 

Supervisors,  complainants, 
investigators,  and  appropriate  law 
enforcement  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
V4-11 

SYSTEM  NAME: 

DSS  Drug-Free  Workplace  Files 
(February  22.  1993,  58  FR  10904). 

CHANGES: 


RETENTION  AND  DISPOSAL: 

Replace  first  sentence  with  'Records 
are  destroyed  after  two  years.' 

•        •        •        *        • 

V4-11 

SYSTEM  NAME: 

DSS  Drug-Free  Workplace  Files. 
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svsTBi  location: 


Defense  Security  Service,  Employee 
Relations  Office,  1340  Braddock  Place, 
Alexandria.  VA  22314-1651. 

CATEOOMES  OF  MOMOUALS  COVEffiO  BY  THE 

system: 

Employees  of.  and  applicants  for 
positions  with,  the  Defense  Security 
Service. 

CATEOOMES  OF  RECORDS  M  THE  SYSTEM: 

Records  relating  to  the  selection, 
notification,  and  urinalysis  testing  of 
employees  and  applicants  for  iUegal 
divig  use;  collection  authentication  and 
chain  of  custody  dociunents;  and 
laboratory  test  residts. 

AIITHORffY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  7301  and  7361;  Pub.  L.  100- 
71;  E.0. 12564.  Drug-Free  Federal 
Workplace  and  9397  (SSN);  and 
Department  of  Defense  Directive  1010.9, 
DoD  Civilian  Employee  Drug  Abuse 
Testing  Program. 

punpoeECs): 

The  system  contains  Drug  Program 
Coordinator  records  on  the  selection, 
notification,  and  testing  (i.e.,  luine 
specimens,  drug  test  results,  chain  of 
custody  records,  etc.)  of  employees  and 
applicants  for  employment  for  illegal 
drug  use. 

Records  contained  in  this  system  are 
also  used  by  the  Defense  Seciirity 
Service's  Medical  Review  Officer,  the 
Administrator  of  any  Employee 
Assistance  Program  in  which  the 
employee  is  receiving  counseling  or 
treatment  or  is  otherwise  participating; 
and  supervisory  or  management  officials 
having  authority  to  recommend  or  take 
adverse  actions. 

MMITME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCUIOMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

In  order  to  comply  with  provisions  of 
5  U.S.C.  7301,  the  DSS  'Blanket  Routine 
Uses'  do  not  apply  to  this  system  of 
records. 

To  a  court  of  competent  jurisdiction 
where  required  by  the  United  States 
Government  to  defend  against  any 
challenge  against  any  adverse  personnel 
action. 


POUOES  AND  PRACTKES  FOR  STORING, 
REmEWIG,  ACCESSINQ,  RETAMMG,  AND 

disposing  of  records  in  the  system: 

storage: 

Paper  records  are  maintained  in  file 
folders.  Electronic  records  exist  on 
diskettes  or  other  machine-readable 
media. 

retrkvabuty: 

Records  are  retrieved  by  employee  or 
applicant  name,  Social  Security 
Number,  collection  site,  and/or  date  of 
testing. 

safeguards: 

Paper  records  and  diskettes  are 
maintained  in  locked  containers 
accessible  only  to  authorized  personnel. 
All  employee  and  applicant  records  are 
maintained  and  used  with  the  highest 
regard  for  the  individual's  privacy.  Only 
persons  with  a  need-to-know  and 
trained  in  the  handling  of  information 
protected  by  the  Privacy  Act  have  access 
to  the  system. 

retention  AND  DBPOSAL: 

Records  are  destroyed  after  two  years. 
Records  regarding  applicants  not 
accepted  for  emplo5nment  will  be 
destroyed  6  months  after  the  testing 
date.  Destruction  of  paper  records  is 
accomplished  by  shredding  or  burning. 
Electronic  records  are  erased  or 
overwritten. 

system  manager(s)  and  address: 

Defense  Security  Service,  Chief, 
Employee  Relations  Office.  1340 
Braddock  Place.  Alexandria.  VA  22314- 
1651. 

notification  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Defense 
Security  Service,  Office  of  FOI  and  PA, 
1340  Braddock  Place,  Alexandria,  VA 
22314-1651. 

The  individual  must  provide  their  full 
name.  Social  Secxuity  Number,  the  title, 
series,  and  grade  of  the  position  they 
occupied  or  applied  for  when  the  drug 
test  was  conducted,  and  the  month  and 
year  of  the  test. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  shoidd  address  written  inquiries 
to  the  Defense  Seciuity  Service,  Office 
of  FOI  and  PA,  1340  Braddock  Place. 
Alexandria.  VA  22314-1651. 

The  request  for  access  must  contain 
the  individual's  full  name  and  Social 
Security  Niunber. 

Personal  visits  will  require  a  valid 
driver's  license  or  other  picture 


identification  and  are  limited  to  the 
Defense  Security  Service,  Office  of  FOI 
and  PA,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

contesting  record  procedures: 

DSS'  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  agency  determinations  are 
contained  in  DIS  Regulation  01-13;  32 
CFR  part  321;  or  may  be  obtained  fi'om 
the  Defense  Seciuity  Service,  Office  of 
FOI  and  PA,  1340  Braddock  Place. 
Alexandria.  VA  22314-1651. 

record  source  categories: 

Urine  specimen  collection  facilities, 
drug  testing  laboratories.  Medical 
Review  Officers,  and  test  subjects. 

EXEMPTIONS  claimed  FOR  THE  SYSTEM: 

None. 
V5-01 
SYSTEM  NAME: 

Investigative  Files  System  (February 
22,  1993.  58  FR  10904). 

CHANGES: 


SYSTEM  name: 

Delete  entry  and  replace  with 
'Personnel  Security  Investigative  File 
Automation  Subsystem'. 

SYSTEM  location: 

Delete  entry  and  replace  with 
'Defense  Security  Service.  Investigative 
Files  Division,  P.O.  Box  46060. 
Baltimore.  MD  21240-6060.' 


storage: 

Delete  entry  and  replace  with 
'Records  are  maintained  on  magnetic 
media  to  include  disk,  tape  and 
microfilm.  Some  paper  records  may  still 
exist  on  cases  which  have  not  yet  been 
converted  to  magnetic  media  and  on 
records  containing  classified 
information.' 

RETRIEVABILfTY: 

Delete  entry  and  replace  with 
'Information  is  retrieved  Social  Security 
Number.' 

safeguards: 

Delete  entry  and  replace  with 
'Completed  investigative  records  are 
stored  in  secured  areas  accessible  only 
to  authorized  DSS  personnel  who  have 
a  need-to-know.  Paper  records  are 
maintained  in  safes  and  locked  rooms 
and  magnetic  media  records  are 
protected  from  access  by  'fail-safe' 
system  software.  The  entire  building 
housing  these  records  are  controlled  by 
guards/visitor  register.' 


S>  ^TEM  MANAGErKS)  ANO  ADDRESS: 

t)elete  entry  and  replace  with 
'I  ffense  Security  Service,  Director, 
O  Wations  Center  Baltimore,  P.O.  Box 
4(i660,  Baltimore,  MD  21240-6060.' 
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Vijoi 


bM  name  a 

rersonnel  Security  Investigative  File 
tomation  Subsystem. 

I  location: 
efense  Security  Service, 
Investigative  Files  Division,  P.O.  Box 
4f  1^0.  Baltimore,  MD  21240-6060. 

CATjEOOfllES  OF  moiVIOUALS  COVERED  BY  THE 

fililury  personnel  who  are  active 
y;  applicants  for  enlistment  or 
lointment;  members  of  Reserve  units; 
iional  guardsmen;  DoD  civilian 
Bonnel  who  are  paid  from 
iropriated  funds;  industritd  or 
itractor  personnel  whoare  working 
private  industry  in  firms  which  have 
itracts  involving  access  to  classified 
Dot)  information  or  installations;  Red 
Crpss  personnel  and  personnel  paid 
frdia  nonappropriated  funds  who  iiave 
Ddt)  affiliation;  ROTC  cadets;  former 
mjlitary  personnel;  and  individuals 
re^^ing  on,  have  authorized  official 
acj:^ss  to,  or  conducting  or  operating 
anv  business  or  other  functions  at  any 
Dcfll)  installation  or  facility. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Official  Reports  of  Investigation 
(Rbis)  prepared  by  DSS  or  other  DoD, 
fec^^ral,  state,  or  local  official 
investigative  activities;  industrial 
se<i^ty  administrative  inquiries  (AISs). 

"tachments  to  ROIs  or  AISs 
including  exhibits,  subject  or 
intjETviewee  statements,  police  records, 
m^qical  records,  credit  bureau  reports, 
emlployment  records,  education  records, 
release  statements,  stimmaries  of,  or 
ex1g[|acts  from  other  similar  records  or 
rediirts. 

CAse  control  and  management 
docimients  which  are  not  reports  of 
investigation,  but  which  serve  as  the 
basis  for  investigation,  or  which  serve  to 
guide  and  facilitate  investigative 
activity,  including  dociunents  providing 
the;  data  to  open  and  conduct  the  case; 
andidocuments  initiated  by  the  subject. 

0$S  file  administration  and 
management  documents  accoimting  for 
the  disclosure  of,  control  of,  and  access 
to  a  Eile. 

'  FOR  MAINTENANCE  OF  THE  SYSTEM: 

J.S.C.  301,  Departmental 
Regulations;  E.0. 10450,  Secxmty 
Requirements  for  Government 


Employment;  DoD  Directive  5105.42, 
Defense  Security  Service;  DoD  Directive 
5200.2,  Department  of  Defense 
Personnel  Security  Program;  DoD 
Directive  5200.27  (Section  IV  A  and  B), 
Acquisition  of  Information  Concerning 
Persons  and  Organizations  not  Affiliated 
with  the  Department  of  Defense;  DoD 
Directive  5220.6.  Defense  Industrial 
Personnel  Security  Clearance  Program 
Review;  DoD  Directive  5220.28, 
Application  of  Special  Eligibility  and 
Clearance  Requirements  in  the  SIOP-ESI 
Program  for  Contractor  Employees,  and 
18  U.S.C.  3056,  Powers  and  Duties  of 
the  Secret  Service  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  ensure  that  the  acceptance  or 
retention  of  persons  in  sensitive  DoD 
positions  or  granting  individuals 
including  those  employed  in  defense 
industry  access  to  classified  information 
is  clearly  consistent  with  national 
security. 

To  determine  the  loyalty,  suitability, 
eligibility,  and  general  trustworthiness 
of  individuals  for  access  to  defense 
information  and  facilities. 

To  determine  the  eligibility  and 
suitability  of  individuals  for  entry  into 
and  retention  in  the  Armed  Forces. 

To  provide  information  pertinent  to 
the  protection  of  persons  imder  the 
provisions  of  18  U.S.C.  3056,  Powers 
and  Duties  of  the  Secret  Service. 

For  use  in  criminal  law  enforcement 
investigations,  including  statutory 
violations  and  counterintelligence  as 
well  as  counterespionage  and  other 
security  matters. 

ROUTINE  USES  OF  RECORDS  HAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

For  maintenance  and  use  by  the 
requesting  activity  when  collected 
during  reciprocal  investigations 
conducted  for  other  DoD  and  federal 
investigative  elements. 

For  dissemination  to  federal  agencies 
or  other  DoD  components  when 
information  regarding  personnel 
security  matters  is  reported  by 
Information  Summary  Report. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DSS'  compilation  of 
systems  of  records  notices  apply  to  this 
system. 


POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRKVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 
media  to  include  disk,  tape  and 
microfilm.  Some  paper  records  may  still 
exist  on  cases  which  have  not  yet  been 
converted  to  magnetic  media  and  on 
records  containing  classified 
information. 

retrievabhjty: 

Information  is  retrieved  Social 
Security  Number. 

SAFEGUARDS: 

Completed  investigative  records  are 
stored  in  secured  areas  accessible  only 
to  authorized  DSS  personnel  who  have 
a  need-to-know.  Paper  records  are 
maintained  in  safes  and  locked  rooms 
and  magnetic  media  records  are 
protected  from  access  by  'fail-safe' 
system  software.  The  entire  building 
housing  these  records  are  controlled  by 
guards/visitor  register. 

RETENnON  AND  DISPOSAL: 

Retention  of  closed  DSS  investigative 
files  is  authorized  for  15  years 
maximimi.  except  as  follows: 

(1)  Files  which  have  resulted  in  final 
adverse  action  against  an  individual 
will  be  retained  25  years; 

(2)  Files  developed  on  persons  who 
are  being  considered  for  affiliation  with 
the  Department  of  Defense  will  be 
destroyed  within  one  year  if  the 
affiliation  is  not  completed.  In  cases 
involving  a  pre-appointment 
investigation,  if  the  appointment  is  not 
made  due  to  information  developed  by 
investigation,  the  file  will  be  retained  25 
years  upon  notification  from  the 
requester  for  which  the  investigation 
was  conducted.  If  the  appointment  is 
not  made  due  to  information  developed 
by  investigation,  the  file  will  be  retained 
25  years  upon  notification  irom  he 
requester  for  which  the  investigation 
was  conducted.  If  the  appointment  is 
not  made  for  another  reason  not  related 
to  the  investigation,  the  file  will  be 
destroyed  within  one  year  upon 
notification  frtim  the  requesting  agency 
service; 

(3)  Files  concerning  imauthorized 
disclosiue  of  classified  information  and 
other  specialized  investigation  files  will 
be  retained  for  15  years;  and 

(4)  Information  within  the  purview  of 
the  Department  of  Defense  Directive 
5200.27,  Acquisition  of  Information 
concerning  Persons  and  Organizations 
not  Affiliated  with  the  Department  of 
Defense,  is  destroyed  within  one  year 
after  acquisition  by  DSS  unless  its 
retention  is  required  by  law  or  imless  its 
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retention  has  been  specifically 
authorized  by  the  Secretary  of  Defense 
or  his  designee; 

(5)  Reciprocal  investigations  are 
retained  for  only  60  days;  and 

(6)  Partial  duplicate  records  of 
personnel  security  investigations  are 
retained  for  60  days  by  DSS  field 
elements. 

SYSTEM  IMNAQEfHS)  AND  ADDRESS: 

Defense  Security  Service,  Director, 
Operations  Center  Baltimore,  P.O.  Box 
46060,  Baltimore,  MD  21240-6060. 

NOTVICATION  PnOCEOURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should  send 
written  inquiries  to  the  Defense  Security 
Service,  Office  of  FOI  and  PA,  1340 
Braddock  Place,  Alexandria,  VA  22314- 
1615. 

RECORD  ACCESS  PROCEDURES: 

hidividuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquires  to  the  Defense  Security  Service, 
Privacy  Act  Branch,  PO  Box  46060, 
Baltimore,  MD  21240-6060. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  Niunber  of  the  subject 
individual.  Personal  visits  will  require  a 
valid  driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Defense  Security  Service,  Privacy  Act 
Branch,  881  Elkridge  Landing  Road, 
Linthicum,  MD  21090-2902. 

CONTESTMG  RECORD  PROCEDURES: 

DSS'  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  agency  determinations  are 
contained  in  DSS  Regulation  01-13;  32 
CFR  part  321;  or  may  be  obtained  from 
the  Defense  Security  Service,  Office  of 
FOI  and  PA,  1340  Braddock  Place, 
Alexandria  VA  22314-1651. 

RECORD  SOURCE  CATEGORIES: 

Subjects  of  investigations,  records  of 
other  DoD  activities  and  components. 
Federal,  state,  coimty,  and  mimicipal 
records,  employment  records  of  private 
business  and  industrial  firms. 
Educational  and  disciplinary  records  of 
schools,  colleges,  universities,  technical 
and  trade  schools.  Hospital,  clinic,  and 
other  medical  records. 

Records  of  commercial  enterprises 
such  as  real  estate  agencies,  credit 
bureaus,  loan  companies,  credit  imions, 
banks,  and  other  financial  institutions 
which  maintain  credit  information  on 
individuals. 

The  interview  of  individuals  who  are 
thought  to  have  knowledge  of  the 
subject's  background  and  activities. 


The  interview  of  witnesses,  victims,  ' 
and  confidential  sources. 

"rhe  interview  of  any  individuals 
deemed  necessary  to  complete  the  DSS 
investigation. 

Miscellaneous  directories,  rosters,  and 
correspondence. 

Any  other  type  of  record  deemed 
necessary  to  complete  the  DSS 
investigation. 

EXEMPTKMS  CUUMED  FOR  TNE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  einy 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Records  maintained  in  connection 
with  providing  protective  services  to  the 
President  and  other  individuals  imder 
18  U.S.C.  3506,  may  be  exempt  pursuant 
to  5  U.S.C.  552a(k)(3). 

Investigatory  material  compiled  solely 
for  the  piupose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federsd  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
woidd  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)(1).  (2).  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  321.  For 
additional  information  contact  the 
system  manager. 

V5-02 

SYSTEM  NAME: 

E)efense  Central  Index  of 
Investigations  (DCII)  (February  22,  1993. 
58  FR  10904). 

CHANGES: 

***** 

SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Defense  Clearance  and  Investigations 
Index  (DCn)'. 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Primary  location:  Defense  Security 
Service,  Operation  Center-Baltimore, 
881  Elkridge  Landing  Road,  Linthicum, 
MD,  21090-2902. 

Secondary  locations:  Air  Force 
(Headquarters  497th  IG/INS);  Air  Force 


Office  of  Special  Investigations;  Army 
Central  Clearance  Facility;  Army  Crime 
Records  Center;  Army  Investigative 
Records  Repository;  Defense 
Intelligence  Agency;  Defense  Office  of 
Hearings  and  Appeals;  DoD  Inspector 
General;  Joint  Staff;  National 
Reconnaissance  Office;  National 
Security  Agency;  Naval  Criminal 
Investigative  Service;  Navy  Central 
Adjudicative  Facility;  U.S.  Coast  Guard; 
and  the  Washington  Headquarters 
Services.  For  specific  addresses  of  the 
secondary  locations,  please  contact  the 
Primary  location. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

In  1st  sentence  delete  'DCII  MASTER 
INDEX'.  At  the  end  of  the  1st  paragraph 
add  'The  index  may  also  include 
investigative  Tecord  information/ 
clearance  data  submitted  by  other 
Federal  agencies  (i.e.  National  Security 
Agency,  Coast  Guard).' 

In  paragraph  5,  add  'NAC  Histories 
that  were  opened  after  January  4, 1999 
will  reflect  investigations  for  subjects 
that  do  not  require  a  clearance  (e.g.  Red 
Cross  or  USO  personnel  being  assigned 
with  the  Armed  Forces  overseas).' 

Replace  paragraph  6  with 
•CLEARANCE  TRACING:  A  record  of  a 
clearance  determination  by  an 
adjudicative  agency.  It  identifies  the 
individual  by  name  and  personal 
identifiers,  the  agency  that  submitted 
the  clearance  entry,  the  date  it  was 
granted,  the  eligibility  level  of  the 
clearance,  the  level  of  access  granted, 
the  access  granted  date,  the  type  and 
date  of  the  investigation  that  formed  the 
basis  for  the  clearance  determination, 
the  category  of  the  subject,  the 
separation  date  and  any  files  used  in  the 
adjudicative  process. 

DCn  IMPERSONAL  TITLE  TRACING: 
A  record  of  organizations,  contractor 
locations  and  incidents  that  were 
subjects  of  DoD  investigations  or  DSS 
Facility  NACs.  There  have  been  no  new 
impersonal  titles  added  to  the  DCII 
since  April  19, 1997,  when  DSS  stopped 
conducting  Facility  NACs.' 


STORAGE: 

Delete  entry  and  replace  with  'The 
DCH  is  stored  on  disk  within  a 
Corporate  Database  (CDB).  The  CDB  has 
a  mirrored  structiue  (duplicate  file)  to  • 
provide  immediate  recovery  in  case  of 
disk  failure.  It  is  regularly  backed  up 
onto  magnetic  tape  for  storage  as  a 
contingency  in  case  of  system  of  disk- 
failure.' 
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SX  ^GUARDS: 

Delete  entry  and  replace  with  'The 
Eji  IS  facility  housing  the  DCII  is 
p  r  stected  by  secxuity  personnel  (guards) 
a  all  times.  Access  to  the  computer 
T^'  )m  is  controlled  by  combination  lock 
a)i|d  identification  badges,  which  are 
indued  only  to  authorized  individuals. 
Generalized  validation  is  provided 
through  online  and  batch  edit  criteria 
that  must  be  honored  before  an 
iniormation  request  or  update  will 
occur.  Identification  (account  codes  and 
p^swords)  and  authentication  is 
r^uired  at  the  DSS  firewall  and  again 
at  the  database  before  information  can 
bejaccessed.  All  data  transfers  and 
iijformation  retrievals  that  use  remote 
I  nmunication  facilities  are  encr3rpted. 
ivities  must  be  a  part  of  DoD/Federal 
remment  and  accredited  on  the  basis 
authorized  requirements  before  a  new 

"mal  is  established  or  before  batch 
uest  will  be  honored  and  processed. 
;anizations  authorized  access  are 
lonsible  for  ensuring  that 
[ividuals  and  organizations  to  whom 
[y  disclose  DCII  information  have 
tropriate  authority  and  need-to- 


;m  name: 


lefense  Clearance  and  Investigations 
ex  (DCn). 

I  LOCATION: 

imary  location:  Defense  Security 
Qfvice,  Operation  Center-Baltimore, 
sat  Elkridge  Landing  Road,  Linthicum, 
Mb,  21090-2902. 

[Secondary  locations:  Air  Force 
(PWadquarters  497th  IG/INS);  Air  Force 
Orace  of  Special  Investigations;  Army 
Central  Clearance  Facility;  Army  Crime 
Rafiords  Center;  Army  Investigative 
Records  Repository;  Defense 
Intelligence  Agency;  Defense  Office  of 
H^irings  and  Appeals;  DoD  Inspector 
G^^eral;  Joint  Staff;  National 
Rd<^oimaissance  Office;  National 
ity  Agency;  Naval  Criminal 
Bstigative  Service;  Navy  Central 
^  udicative  Facility;  U.S.  Coast  Guard; 
the  Washington  Headquarters 
dees.  For  specific  addressees  of  the 
setondary  locations,  please  contact  the 
Pr^nary  location. 

IGOmES  OF  MOMDUALS  COVERED  BY  THE 

ly.  person  described  as  a  subject  or 
or  who  is  a  cross-reference  in 
anj  taivestigation  completed  by  or  for  a 
DqD  investigative  organization  when 
that  investigation  is  retained  by  the 
Of]  Ionization  and  the  name  is  submitted 
fon  central  indexing. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  index  is  composed  of 
investigations  conducted  by  DoD 
investigative  organizations,  locator 
references  to  such  investigations,  and 
security  clearances  granted  by  DoD 
components.  Records  contain  names 
and  other  personal  identifying 
information  on  individuals,  including 
security  clearance  data  on  Department 
of  Defense  contractor  employees  who 
are  indexed.  The  index  may  also 
include  investigative  record 
information/clearance  data  submitted  by 
other  Federal  agencies  (i.e.  National 
Security  Agency,  Coast  Guard). 

FILE  TRACING:  Reference  to  an 
investigation  maintained  by  one  of  the 
investigative  records  repositories.  It 
identifies  the  individual  by  name  and 
personal  identifiers,  the  custodian  of  the 
file,  the  year  indexed,  and  the  niunber 
used  by  the  repository  to  locate  the  file. 

OPEN  CASE  TRACING:  A  record 
input  by  DoD  investigative  activities  or 
the  National  Security  Agency  reflecting 
the  existence  of  an  investigation  in 
progress.  It  identifies  the  subject 
individual  by  name  and  personal 
identifiers,  the  location  of  the  open 
investigation,  the  year  indexed,  and  the 
number  used  to  locate  the  investigative 
niunber. 

NAC  PENDING  TRACING:  Record  of 
a  National  Agency  Check  (NAC) 
investigation  in  progress.  It  identifies 
the  subject  individual  by  name, 
personal  identifiers,  the  case  niunber, 
the  category  of  the  requester  of  the  NAC, 
and  the  type  of  NAC  being  run. 

NAC  HISTORY  TRACING:  A  record  of 
completed  favorable,  or  incomplete, 
national  agency  checks.  It  identifies  the 
individued  by  name  and  personal 
identifiers,  the  date  the  NAC  was 
completed,  and  the  agencies  that  were 
checked.  NAC  Histories  that  were 
opened  after  January  4, 1999  will  reflect 
investigations  for  subjects  that  do  not 
require  a  clearance  (e.g.  Red  Cross  or 
USO  personnel  being  assigned  with  the 
Armed  Forces  overseas). 

CLEARANCE  TRACING:  A  record  of  a 
clearance  determination  by  an 
adjudicative  agency.  It  identifies  the 
individual  by  name  and  personal 
identifiers,  the  agency  that  submitted 
the  clearance  entry,  the  date  it  was 
granted,  the  eligibility  level  of  the 
clearance,  the  level  of  access  granted, 
the  access  granted  date,  the  type  and 
date  of  the  investigation  that  formed  the 
basis  for  the  clearance  determination, 
the  category  of  the  subject,  the 
separation  date  and  any  files  used  in  the 
adjudicative  process. 

DCn  IMPERSONAL  TITLE  TRACING: 
A  record  of  organizations,  contractor 
locations  and  incidents  that  were 


subjects  of  DoD  investigations  or  DSS 
Facility  NACs.  There  have  been  no  new 
impersonal  titles  added  to  the  DCII 
since  April  19, 1997,  when  DSS  stopped 
conducting  Facility  NACs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  E.O.  10450,  Security 
Requirements  for  Government 
Employment;  DoD  Directive  5200.2, 
DoD  Personnel  Security  Program  (32 
CFR  part  156);  DoD  Directive  5105.42, 
Defense  Security  Service;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  determine  the  existence  and 
location  of  DoD  investigative  records  for 
granting  rlearances,  for  access  to 
defense  installations,  and  for  entry  into 
military  service  or  employment  in 
sensitive  civilian  positions;  and  to 
reflect  security  clearance  information 
pertaining  to  DoD  Components  and 
Defense  contractor  personnel. 

ROUTME  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  mCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DSS'  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  DCII  is  stored  on  disk  within  a 
Corporate  Database  (CDB).  The  CDB  has 
a  mirrored  structure  (duplicate  file)  to 
provide  immediate  recovery  in  case  of 
disk  failure.  It  is  regularly  backed  up 
onto  magnetic  tape  for  storage  as  a 
contingency  in  case  of  system  of  disk 
failure. 

RETRIEVABtLITY: 

Index  records  are  accessed  through 
name  and  at  least  one  personal 
identifier  (PID).  Personal  identifiers  are: 
date  of  birth,  place  of  birth,  and  Social 
Security  Number.  Inquiries  may  enter 
the  system  by  being  keyed  in  at  remote 
terminals.  A  nonstandard  retrieval 
capability  also  exists  which  permits 
retrieval  without  PID  or  on  parts  of  a 
name  and  produces  references  to  all 
individuals  by  that  name.  It  should  be 
noted  that  in  many  cases  the  subject's 
SSN  is  necessary  to  make  a  positive 
identification.  Name  Only  Index  records 
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are  accessed  through  the  name  or  some 
portion  thereof.  Records  are  retrieved 
based  on  an  exact  match  with  the  name 
submitted.  Inquiries  are  made  by  local 
and  remote  terminals  via  compliant 
client-server  software. 

SAFEQUAROS: 

The  DSS  facility  housing  the  DCn  is 
protected  by  security  personnel  (guards) 
at  all  times.  Access  to  the  computer 
room  is  controlled  by  combination  lock 
and  identification  badges,  which  are 
issued  only  to  authorized  individuals. 
Generalized  validation  is  provided 
through  online  and  batch  edit  criteria 
that  must  be  honored  before  an 
information  request  or  update  will 
occur.  Identification  (accoimt  codes  and 
passwords)  and  authentication  is 
required  at  the  DSS  firewall  and  again 
at  the  database  before  information  can 
be  accessed.  All  data  transfers  and 
information  retrievals  that  use  remote 
communication  facilities  are  encrypted. 
Activities  must  be  a  part  of  DoD/Federal 
Government  and  acoedited  on  the  basis 
of  authorized  requirements  before  a  new 
terminal  is  established  or  before  batch 
request  will  be  honored  and  processed. 
Organizations  authorized  access  are 
responsible  for  ensuring  that 
incuviduals  and  organizations  to  whom 
they  disclose  Ddl  information  have 
appropriate  authority  and  need-to- 
Imow. 

RETENTION  AND  disposal: 

OPEN  CASE  TRACINGS  are  retained 
for  as  long  as  the  investigation  is  open. 
Upon  completion  of  the  investigation, 
the  open  case  tracings  are  replaced  by 
a  file  tracing. 

FILE  TRACINGS  are  retained  for  a 
period  corresponding  to  the  retention  of 
investigative  files  described  in  DSS 
Persoimel  Security  Investigative  File 
Automation  Subsystem.  However,  each 
agency  has  the  responsibility  of  deleting 
their  own  file  tracings. 

NAC  PENDING  TRACINGS  are 
retained  imtil  completion  of  the  NAC. 
At  that  time  they  are  replaced  by  a  NAC 
history  tracing. 

NAC  HISTORY  TRACINGS  are 
automatically  deleted  15  years  from  the 
date  of  completion  of  the  NAC.  Specific 
action  may  be  taken  to  delete  the  record 
sooner.  A  subsequent  favorable  NAC 
will  be  entered  as  a  new  history  record 
and  automatically  delete  the  previous 
history  record. 

CLEARANCE  TRACINGS  are 
maintained  until  deleted  by  the 
submitting  agency.  For  DSS  this  is  when 
the  clearance  is  denied,  revoked  or  no 
longer  needed  by  the  subject  (death  or 
separation  fit>m  service/employment). 


DCn  IMPERSONAL  TITLE 
TRACINGS  are  retained  for  a  period 
corresponding  to  the  retention  of 
investigative  files  described  in  the  DSS 
Personnel  Security  Investigative  File 
Automation  Subsystem  (V5-01). 

SYSTEM  MANAGEn(S)  ANO  ADDRESS: 

OfBce  of  the  Assistant  Secretary  of 
Defense  (C3I),  Deputy  Director  for 
Personnel  Seciuity,  3040  Defense 
Pentagon,  Washington,  DC  20301-3040. 

Defense  Security  Service,  Director, 
Operations  Center  Baltimore,  881 
Elkridge  Landing  Road,  Linthicum,  MD 
21090-2902. 

NormcATiON  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Defense 
Security  Service,  Office  of  FOI  and  PA, 
1340  Braddock  Place,  Alexandria,  VA 
22314-1651. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Defense  Seciuity  Service,  Privacy 
Act  Branch,  P.O.  Box  46060,  Baltimore, 
MD  21240-6060. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  Number  of  the  subject 
individual.  Personal  visits  will  reqiiire  a 
valid  driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Defense  Security  Service,  Privacy  Act 
Branch,  881  Elbidge  Landing  Road, 
Linthicum,  MD  21090-2902. 

CONTESTIM  RECORD  PROCEDURES: 

DSS'  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  agency  determinations  are 
contained  in  DSS  Regulation  01-13:  32 
CFR  part  321;  or  may  be  obtained  from 
the  Defense  Security  Service,  Office  of 
FOI  and  PA,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

RECORD  SOURCE  CATEGORIES: 

DoD  investigative  organizations  listed 
in  the  'System  location'  caption 
(excluding  DISCO);  Defense  Logistics 
Agency,  ATTN:  DLAH-T;  Director  of 
Seairity,  National  Security  Agency, 
ATTN:  M-552,  Fort  Meade,  MD  20755: 
Assistant  Chief  of  Staff  of  Intelligence 
(ACSI),  Department  of  the  Army,  ATTN: 
Counterintelligence  Division, 
Washington,  DC  20314. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 


right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosiue 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)(1),  (2).  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  321.  For 
additional  information  contact  the 
system  manager. 

V5-04 

SYSTEM  NAME: 

Counterintelligence  Issues  Database 
(Cn-DB)  (October  3,  1995.  60  FR  51 781). 

changes: 

*        *        *        •        * 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Defense  Seciuity  Service,  Information 
Assurance  and  Coimterintelligence 
Office  (lACI),  1340  Braddock  Place, 
Alexandria,  VA  22314-1651.' 

categories  of  MOMDUALS  covered  BY  THE 

system: 

Add  to  the  end  of  the  entry  'Persons 
who  have  solicited  from  industrial 
contractors/DoD  installations 
information  which  may  appear  to  be 
sensitive  in  nature'. 


system  manaoer(s)  and  address: 

Delete  entry  and  replace  with 
'Defense  Security  Service,  Information 
Assurance  and  Counterintelligence, 
1340  Braddock  Place,  Alexandria,  VA 
22314-1651.' 


VS-04 
SYSTEM  name: 

Coimterintelligence  Issues  Database 
(Cn-DB). 

SYSTEM  location: 

Defense  Security  Service,  Information 
Assurance  and  Counterintelligence 
Office  (lACI),  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

CATEGORIES  OF  MDMDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  of  CounterintelUgence 
interest  in  the  following  categories: 
Military  personnel  who  are  on  active 
duty;  applicants  for  enlistment  or 
appointment;  members  of  Reserve  units; 
National  Guard  members;  DoD  civilian 
personnel,  who  are  paid  with 


atbropriate  or  non  appropriated  funds; 
ii  laustrial  or  contractor  personnel  who 
ai«  working  in  private  industry  in  firms 
H  l^ch  have  contracts  involving  access 
tq  classified  DoD  information  or 
installations;  Red  Cross;  ROTC  cadets; 
fc  Amer  military  personnel  and 
ii  Aividuals  residing  on,  have  authorized 
o:  i  icial  access  to,  or  conducting, 
oj  israting  any  business  or  other 
fi  i  ictions  at  any  DoD  installation  or 
b  c  ility.  Persons  who  have  solicited 
fr  ]  m  industrial  contractors/DoD 
in  ^tallations  information  which  may 
a|ipear  to  be  sensitive  in  nature. 

a  tEGOmES  OF  RECORDS  IN  THE  SYSTEM: 

Records  involving  either  suspected  or 
ac  nial  Coimterintelligence  (CI)  issues 
d<  i^ected  in  Personnel  Security 
Investigations  (PSI)  or  Industrial 
S*^urity  Administrative  Inquires  (AI). 
Tli^  database  will  include  subject  name, 
titilB,  origin  of  the  issue,  location  of 
ployment,  residence,  country,  date 
^on  was  received,  date  action  was 
Bed,  agency  where  action  was 
erred,  narrative  simunary  of  issue, 
atity  of  any  additional  sources 
son/agency/company)  who  may  of 
dded  DSS  with  CI  information,  type 
n^ction,  type  of  issue,  agent's  name, 
apany  name,  target  technology, 
ntry  of  origin  and  miscellaneous 
its  notes  and  recommendations. 

'  FOR  MAINTENANCE  OF  THE  SYSTBi: 

j  U.S.C.  301,  Departmental 
Regulations;  E.0. 10450,  Security 
Rejquirements  for  Government 
Ei^loyment;  DoD  Directive  5200.2, 
Dcj^artment  of  Defense  Personnel 
seituity  Program;  DoD  Dir  5200.27 
(SMtion  IV  A  and  B).  Acquisition  of 
iniQrmation  concerning  Persons  and 
or:|knizations  not  affiliated  with  the 
Dcpt>;  DoD  Dir  5220.28,  Application  of 
Spqcial  Eligibility  and  Clearance 
Rettuirements  in  the  SIOP-ESI  program 
for  contractor  employees. 

PUf»0SE(8): 

Ijovides  a  central  database  to 
dotiunent,  refer,  track,  monitor  and 
evijuate  CI  indicators/issues  surfaced 
ing  PSI  and  through  AIs. 


;  USES  OF  RECORDS  MAINTAINED  M  THE 
SYS1EM,  mCUIOMG  CATEGORIES  OF  USERS  AND 
THB  HiRfOSES  OF  SUCH  USES: 

^  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
55ii(b)  of  the  Privacy  Act,  these  records 
or  iiiformation  contained  therein  may 
spmifically  be  disclosed  outside  the 
Dot)  as  a  routine  use  pursuant  to  5 
U.$iC.  552a{b)(3)  as  foUows: 

the  'Blanket  Routine  Uses'  published 
at  4  lie  beginning  of  DSS'  compilation  of 


systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computerized  database,  paper 
records,  microfilm,  diskettes,  are 
maintained  at  the  lAQ. 

wtrievabiuty: 

Information  in  the  automated  system 
is  retrieved  through  any  9giry  in  the 
data  base  to  include  name  and  file 
ntunber. 

Paper  files  are  retrieved  by  name  or 
file  number. 

SAFEGUARDS: 

Paper  records  are  contained  and 
stored  in  regulation  safes  ,  filing 
cabinets  and  on  magnetic  tape  which  is 
located  in  a  seciire  area  with  limited 
access.  The  database  is  maintained  in 
secure  office  space  with  password  entry 
to  the  system.  Access  is  provided  on  a 
need-to-know  basis  only. 

RETENTION  AND  DISPOSAL: 

Automated  records  are  maintained  for 
15  years.  CI  paper  records  relating  to  the 
automated  system  and  not  associated 
with  a  PSI  will  be  retained  for  one  year; 
Files  developed  on  persons  who  are 
being  considered  for  affiliation  with  the 
Department  of  Defense  will  be  destroyed 
within  one  year  if  the  affiliation  is  not 
completed. 

Information  within  the  purview  of 
DoD  Directive  5200.27  will  be  retained 
no  longer  than  one  year. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Defense  Security  Service,  Information 
Assurance  and  Counterintelligence, 
1340  Braddock  Place,  Alexandria,  VA 
22314-1651. 

NOTIFICATION  PROCEtMJRE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Defense 
Security  Service,  Office  of  FOI  and  PA, 
1340  Braddock  Place,  Alexandria  VA 
22314-1651. 

Requesters  should  provide  full  name 
and  any  former  names  used,  date  and 
place  of  birth,  and  Social  Security 
Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  Defense  Seciu-ity 
Service,  Office  of  FOI  and  PA, 
Alexandria.  VA  22314-1651. 


CONTESTING  RECORD  PROCEDURES: 

DSS'  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  agency  determinations  are 
contained  in  DSS  Regulation  01-13:  32 
CFR  part  321;  or  may  be  obtained  &t)m 
the  Defense  Security  Service,  Office  of 
FOI  and  PA,  1340  Braddock  Place. 
Alexandria,  VA  22314-1651. 

RECORD  SOURCE  CATEGORIES: 

Federal,  State  and  local  law 
enforcement/intelligence  agencies; 
Industrial  Secimty  Administrative 
inquiries  and  Personnel  Seciuity 
Investigations. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

Information  specifically  authorized  to 
be  classified  imder  E.0. 12958,  as 
implemented  by  DoD  5200. 1-R,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(l). 
-     Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  othervtrise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Records  maintained  in  connection 
with  providing  protective  services  to  the 
President  and  other  individuals  under 
18  U.S.C.  3506,  may  be  exempt  pursuant 
to  5  U.S.C.  552a(k)(3). 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to 5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  v«th  the  requirements  of  5 
U.S.C.  553(b)  (1),  (2),  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  321.  For 
additional  information  contact  the 
system  manager. 

V6-01 

SYSTEM  NAME: 

Personnel  Security  Files  (PSF) 
(February  22. 1993,  58  FR  10904). 

CHANGES: 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  in  file  folders.  Electronic 
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records  are  maintained  in  disk, 
magnetic  tapes.' 


W-01 
SYSTEM  NAME: 

Personnel  Security  Files  (PSF). 

SYSTEM  location: 

Primary  location:  Defense  Security 
Service,  1340  Braddock  Place, 
Alexandria.  VA  22314-1651. 

Secondary  locations:  Defense  Security 
Service  Operating  Locations,  Operations 
Center-Baltimore  and  Operations 
Center-Columbus.  Specific  addresses 
can  be  obtained  from  the  Primary 
location.   > 

CATEOOMES  of  MOMOUALS  COVERED  BY  THE 

system: 

Every  Defense  Security  Service 
employee. 

CATEOOMES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  Certificates  of  Personnel 
Security  Investigation,  Certificates  of 
Security  Clearance  and  Access 
Authorization.  Adjudicative  Summary 
Sheets.  Sensitive  Compartmented 
Information  (SQ)  Access  Records, 
certificates  of  clearance  for  other 
agencies.  Security  Briefing  Statements, 
seciirity  clearance  downgrade  and 
discontinuation  statements.  Security 
Termination  Statement  and  Debriefing 
Certificates,  Defense  Clearance  and 
Investigations  Index  (DQI)  check 
results,  requests  for  Personnel  Security 
Investigations.  Badge  and  Credential 
receipts,  and  related  dociunents  which 
may  vary  in  certain  cases.  Personal 
identifying  data  to  confirm  identities  is 
also  contained  in  this  system. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
R^ulations;  DoD  Regulation  5200.2. 
DoD  Personnel  Security  Program;  DSS 
Regulation  25-3.  Personnel  Security 
Pr^pam,  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Files  are  used  during  an  individual's 
employment  with  the  agency  to  provide 
a  basis  for  determining  eligibility  for 
assignment  to,  or  retention  in,  a 
sensitive  position;  granting  security 
clearance;  evidence  of  clearance  and 
access  to  classified  defense  information; 
and  to  verify  security  clearance 
information  of  individuals  visiting  other 
offices  regarding  classified  matters.  File 
information  may  be  provided  to  other 
authorized  government  departments, 
agencies  or  offices  when  a  change  of  the 
individual's  employment  is  considered. 


ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DSS'  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
OlSPOSiNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  ^ 

Paper  records  in  file  folders. 
Electronic  records  are  maintained  on 
disk  and  magnetic  tapes. 

retrievabiuty: 

Paper  records  are  filed  alphabetically 
by  last  name  and  by  location  (Operating 
Location).  Summary  data  is  retrievable 
by  Social  Security  Niunber  or  by  name. 

safeguards: 

All  system  records  are  maintained  in 
locked  security  containers  accessible 
only  to  authorized  personnel.  Summary 
data  is  accessed  only  by  authorized 
personnel  using  assigned  system 
passwords. 

retention  AND  OePOSAL: 

Records  are  kept  for  two  years  after 
termination  of  an  individual's 
emplojrment  with  DSS.  Longer 
retention,  not  to  exceed  five  years  after 
termination  of  employment,  may  be 
approved  by  the  Chief,  Office  of 
Security,  DSS.  Paper  records  are 
destroyed  by  burning  or  shredding; 
electronic  records  are  erased  or 
overwritten. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Defense  Seciuity  Service,  Chief, 
Office  of  Security,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  system  should  address 
written  inquiries  to  the  Defense  Security 
Service,  Office  of  FOI  and  PA,  1340 
Braddock  Place,  Alexandria,  VA  22314- 
1651. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Defense  Security 
Service,  Office  of  FOI  and  PA,  1340 
Braddock  Place,  Alexandria,  VA  22314- 
1651. 


A  request  for  information  must 
contain  the  full  name  and  Social 
Secvuity  niunber  of  the  subject 
individual. 

Personal  visits  will  require  a  valid 
driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Defense  Security  Service,  Office  of  FOI 
and  PA,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

CONTESTING  RECORD  PROCEDURES: 

DSS'  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  agency  determinations  are 
contained  in  DSS  Regulation  01-13:  32 
CFR  part  321;  or  may  be  obtained  from 
the  Defense  Security  Service,  Office  of 
FOI  and  PA,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

RECORD  SOURCE  CATEGORIES: 

Application  and  related  forms  from 
the  individual,  summaries  of 
information  from  backgroimd 
investigations  of  the  individual. 

EXEMPTIONS  CLANIEO  FOR  THE  SYSTEM: 

None. 
V7-01 
SYSTEM  NAME: 

Enrollment,  Registration  and  Course 
Completion  Record  (February  22, 1993, 
58  FR  10904). 

CHANGES: 

•  *  •  •  • 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Primary  location:  Defense  Security 
Service,  Training  Office,  881  Elkridge 
Landing  Road,  Linthicum,  MD  21090- 
2902. 

Decentralized  location:  Department  of 
Defense  Polygraph  Institute.  Specific 
address  can  be  obtained  from  the 
Primary  location.' 


STORAGE: 

Delete  entry  and  replace  with 
'Records  are  retained  in  electronic 
format  on  disk  and  magnetic  tape.  Some 
hard  copy  paper  records  still  exist  and 
are  maintained  in  file  folders.' 


retrievabnjty: 

Delete  entry  and  replace  with  'Data  is 
retrievable  by  Social  Security  Number 
or  by  student's  name.' 

safeguards: 

Delete  entry  and  replace  with  'Paper 
records  are  maintained  in  locked 
security  containers  accessible  to  only 
authorized  personnel.  Only  authorized 
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p  s  "sonnel  using  assigned  system 
pa  iswords  access  electronic  data.' 

Rl  n  ENTION  AND  DISPOSAL: 

Pelete  entry  and  replace  with 
Electronic  and  paper  records  are 

ined  for  ten  years  at  which  time  they 
either  erased  from  the  system  or 
itroyed  by  shredding.' 

EM  MANAGER(S)  AND  ADDRESS: 

delete  entry  and  replace  with 
rector,  Training  Office,  Defense 
turity  Service,  881  Elkridge  Landing 
fid,  Linthiciun,  MD  21090-2902. 
)irector,  Department  of  Defense 

P6  ygraph  Institute,  Building  3195,  Fort 

MdCIellan,  AL  36205-5114. 


Cdi 


V701 

SYSTEM  NAME: 

Enrollment,  Registration  and  Coiu-se 
etion  Record. 


EM  LOCATION: 


ttary  location:  Defense  Security 
i^ice.  Training  Office,  881  Elkridge 
iding  Road,  Linthicum,  MD  21090- 
2Slq2. 

Jecentralized  locations:  Department 
of  i]|)efense  Polygraph  Institute.  Specific 
Bsses  can  be  obtained  from  the 
aary  location. 

CA^GORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SY^tEM: 

udividuals  who-are  scheduled  for  or 
wlko  have  attended  courses  of 
instruction  offered  by  the  DSS  Training 
OiHce  or  DoD  Polygraph  Institute.  Guest 
speakers  and  assigned  instructors/ 
faculty. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

formation  may  include  individual's 
le  and  other  personal  identifying 
and  administrative  data  pertaining  to 
attbidance  at  the  DSS  Training  Office  or 
Polygraph  Institute  to  include  employer, 
course  completion,  and  other  similar 
data. 

'  FOR  MAINTENANCE  OF  THE  SYSTEM: 

f.S.C.  301,  Departmental 
Regulations;  E.O.  9397  (SSN);  E.G. 
1O0P5;  E.O.  10909;  DoD  Directive 
510^.42,  Defense  Security  Service;  and 
Dob  Directive  5200.32,  Department  of 
Defense  Security  Institute. 

PUi^iK>8E(S): 

^ed  by  DSS  Training  Office  or 
Polygraph  Institute  personnel  to  prepare 
cla^  rosters  and  provide  basic 
adi^tinistrative  information  on 
att^hdees. 


n 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DSS'  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  retained  in  electronic 
format  on  disk  and  magnetic  tape.  Some 
hard  copy  paper  records  still  exist  and 
are  maintained  in  file  folders. 

retrievabhjty: 

Data  is  retrievable  by  Social  Security 
Number  or  by  student's  name. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  security  containers  accessible  to 
only  authorized  persoimel.  Only 
authorized  personnel  using  assigned 
system  passwords  access  electronic 
data. 

RETENTION  AND  DISPOSAL: 

Electronic  and  paper  records  are 
retained  for  ten  years  at  which  time  they 
are  either  erased  from  the  system  or 
destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Training  Office,  Defense 
Security  Service,  881  Elkridge  Landing 
Road,  Linthicum,  MD  21090-2902. 

Director,  Department  of  Defense 
Polygraph  Institute,  Building  3195,  Fort 
McClellan,  AL  36205-5114. 

NOTIFICATION  PROCEDURE:  ' 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Defense 
Security  Service,  Office  of  FOI  and  PA, 
1340  Braddock  Place,  Alexandria,  VA 
22314-1651. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Defense  Security 
Service,  Office  of  FOI  and  PA.  1340 
Braddock  Place,  Alexandria,  VA  22314- 
1651. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Seciuity  Number  of  the  subject 
individual. 


Personal  visits  will  require  a  valid 
driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Defense  Security  Service,  Privacy  Act 
Branch,  881  Elkridge  Landing  Road, 
Linthicum.  MD  21090-2902. 

CONTESTING  RECORD  PROCEDURES: 

DSS'  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  agency  determinations  are 
contained  in  DSS  Regulation  01-13:  32 
CFR  part  321:  or  may  be  obtained  from 
the  Defense  Seciuity  Service.  Office  of 
FOI  and  PA,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

RECORD  SOURCE  CATEGORIES: 

The  student,  his/her  employer,  and 
the  DSS  Training  Office  or  Polygraph 
Institute. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
V8-02 
SYSTEM  NAME: 

Key  Contractor  Management 
Personnel  Listing  (November  14,  1995. 
60  FR  57229). 

CHANGES: 


SYSTEM  location: 

Delete  entry  and  replace  with  ,^ 

'Primary  location:  Defense  Security    ^^ 
Service,  Operations  Center-Baltimore, 
881  Elkridge  Landing  Road.  Linthicum. 
MD  21090-2902. 

Remote  terminals  are  located  at 
Defense  Security  Service.  Operations 
Center-Columbus,  3990  East  Broad 
Street.  Building  306,  Coliunbus  OH 
43213-1138,  and  the  Defense 
Investigative  Service,  1340  Braddock 
Place.  Alexandria.  VA  22314-1651.' 


V8-02 

SYSTEM  NAME: 

Key  Contractor  Management 
Personnel  Listing. 

SYSTEM  LOCATION: 

Primary  location:  Defense  Seciuity 
Service.  Operations  Center-Baltimore, 
881  Elkridge  Landing  Road,  Linthicum. 
MD  21090-2902. 

Remote  terminals  are  located  at 
Defense  Security  Service,  Operations 
Center-Columbus.  3990  East  Broad 
Street.  Building  306,  Columbus  OH 
43213-1138,  and  the  Defense 
Investigative  Service,  1340  Braddock 
Place,  Alexandria.  VA  22314-1651. 
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CATEOOMES  OF  MOMOUALS  COVERED  BY  THE 
system: 

Key  management  personnel  of 
government  contractor  facilities  which 
have  been  issued,  now  possess,  are,  or 
have  been  in  process  for  a  facility 
clearance. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  may  include  individual's 
name.  Social  Security  Number,  date  of 
birth,  place  of  birth,  citizenship,  and 
date  and  level  of  seciuity  clearance 
granted. 

AUTHOnnY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

E.0. 12829:  E.O.  9397  (SSN);  E.O. 
10865;  E.O.  10909;  DoD  Directive 
5105.42,  Defense  Security  Service;  DoD 
Regulation  5200.2-R,  DoD  Personnel 
Security  Program;  and  UoD  522U.22-M, 
National  Industrial  Security  Program 
Operating  Manual. 

PURf>OSE(S): 

Records  serve  to  provide  a  listing  of 
key  management  personnel  at  civilian 
contractor  facilities  falling  luider  the 
National  Industrial  Security  Program  for 
use  by  the  Defense  Seciuity  Service, 
Operation  Center-Coltunbus. 
Information  will  be  used  to  track, 
monitor  and  expedite  personnel 
clearance  processing  of  those  personnel 
who  require  a  seciuity  clearance  in 
conjunction  with  the  facility  clearance 
in  order  to  expedite  initial  facility 
clearance  processing  and  to  assist  in 
maintaining  facility  clearances  in  a 
valid  status. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUOINQ  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DSS'  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCCS  AND  PRACTICES  FOR  STORMG, 
RETRIEWMS,  ACCESSMG,  RETAINING,  AND 
OISPOSVIG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  are  maintained  in 
computer  disk  packs,  magnetic  tapes 
and  associated  data  processing  files. 

retrievabiuty: 

Records  are  accessed  by  Social 
Security  Number  or  name,  or  both. 

SAFEGUARDS: 

Specific  codes  are  required  to  access 
the  automated  records. 


RETENTION  AND  disposal: 

Records  are  retained  as  long  as  the 
individual  is  a  key  management  person 
at  a  DoD  contractor  facility  in  the 
National  Industrial  Security  Program, 
and  are  destroyed  immediately  upon 
notification  that  the  individual  no 
longer  occupies  such  a  position. 
Electronic  records  are  erased  or 
overwritten. 

EXCEPTION:  Records  rele&sed  in 
accordance  with  the  I*rivacy  Act  or  the 
Freedom  of  Information  Act  are  retained 
for  two  years  firom  date  of  release. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Defense  Security  Service.  Director, 
Operations  Center-Baltimore,  881 
Elkridge  Landing  Road,  Linthicum,  MD 
21090-2902. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief, 
Defense  Seciuity  Service,  Ofiice  of  FOI 
and  PA,  1340  Braddock  Place. 
Alexandria,  VA  22314-1651. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  Number  of  the  subject 
individual. 

Personal  visits  will  require  a  valid 
driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Defense  Security  Service.  Office  of  FOI 
and  PA.  1340  Braddock  Place. 
Alexandria.  VA  22314-1651. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Defense  Security 
Service.  Ofiice  of  FOI  and  PA,  1340 
Braddock  Place,  Alexandria.  VA  22314- 
1651. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  Number  of  the  subject 
individual. 

Personal  visits  will  require  a  valid 
driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Defense  Security  Service,  Ofiice  of  FOI 
and  PA.  1340  Braddock  Place. 
Alexandria,  VA  22314-1651. 

CONTESTING  RECORD  PROCEDURES: 

DSS'  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  agency  determinations  are 
contained  in  DSS  Regulation  01-13;  32 
CFR  part  321;  or  may  be  obtained  from 
the  Ciefense  Security  Service,  Office  of 
FOI  and  PA,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 


RECORD  SOURCE  CATEGORIES: 

Reports  from  civilian  contractors 
participating  in  the  National  Industrial 
Security  Program.  Business  records  of 
civilian  contractors  participating  in  the 
National  Industrial  Security  Program. ' 
Federal,  state,  county  and  municipal 
records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
V9-01 
SYSTEM  NAME: 

Litigation  Case  Files  (February  22, 
1993.  58  FR  10904). 

CHANGES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations 
and  DoD  Directive  5105.42,  Defense 
Security  Service.' 

*        •        •        *        * 

V9-01 

SYSTEM  NAME: 

Litigation  Case  Files. 

SYSTEM  LOCATION: 

Defense  Security  Service,  Office  of  the 
General  Counsel,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

CATEGORIES  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

Indivduals  who  have  been  the  subject 
of  adverse  actions  generated  by  the 
agency  employee  relations  process. 
Merit  Systems  Protection  Board  (MSPB) 
appellants  and  Equal  Employment 
Opportunity  Commission  (EEOC) 
complainants,  Freedom  of  Information 
Act  (FOLA)  and  Privacy  Act  litigants, 
and  individuals  involved  in  litigation 
against  DIS  or  other  government 
agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Legal  or  factual  memoranda,  legal 
briefs,  correspondence,  decisions, 
claims,  grievances,  MSPB,  EEO,  FOIA 
and  Privacy  Act  materials. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  DoD  Directive  5105.42, 
Defense  Security  Service. 

PURPOSE(S): 

To  collect  documentation  pertinent  to 
litigation,  disciplinary  matters,  and 
administrative  actions  concerning  the 
Agency.  Information  is  compiled  to 
support  various  legal-related  activities 
of  the  Department  of  Defense, 
Department  of  Justice,  the  Office  of 


Federal  Register / Vol.  64,  No.  158 /Tuesday,  August  17,  1999 /Notices 


44715 


1  'prsonnel  Management,  or  other 
)  L^judicative  agencies  of  the  U.S. 
I  government  as  may  be  necessary  or 
uired  in  the  disposition  of  an 
dividual  case. 

ilTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
i  lYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 

IE  PURPOSES  OF  SUCH  USES: 
In  addition  to  those  disclosures 
nerally  permitted  under  5  U.S.C. 
»p2a(b)  of  the  Privacy  Act,  these  records 
I  )i-  information  contained  therein  may 
1  ibecifically  be  disclosed  outside  the 
D  as  a  routine  use  piusuant  to  5 
S.C.  552a(b)(3)  as  follows: 
The  'Blanket  Routine  Uses'  published 
the  beginning  of  DSS'  compilation  of 
steins  of  records  notices  apply  to  this 
stem. 

lES  AND  PRACTICES  FOR  STORING, 

EEVING,  ACCESSING,  RETAINING,  AND 
SINQ  OF  RECORDS: 
»GE: 

i  Paper  records  in  file  folders  and 
jiectronic  records. 

i^trievabiuty: 
Alphabetically  by  siuname  of 
dividual. 

AROS: 

Records  are  kept  in  locked  cabinets 
d  are  accessible  only  to  authorized 
Jersonnel. 


}  ETENTION  AND  DISPOSAL: 

Records  are  held  5  years  after  date  of 
1st  action,  then  retired  to  the 
Iwashington  National  Records  Center. 
Ihey  are  destroyed  when  25  years  old. 

i^rSTEM  MANAGER(S)  AND  ADDRESS: 

Defense  Seciu-ity  Service,  Office  of  the 
[ieneral  Comisel,  1340  Braddock  Place, 
( Alexandria,  VA  22314-1651. 

^TIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
i  whether  information  about  themselves 
I  i  contained  in  this  system  should 
i  ddress  written  inquiries  to  the  Defense 
!  ecimty  Service.  Office  of  FOI  and  PA, 
]  340  Braddock  Place,  Alexandria,  VA 
32314-1651. 

A  request  for  information  must 
c  ontain  the  full  name  and  Social 
5  ecurity  number  of  the  subject 
i  [idividual. 

I^CORO  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
i  bout  themselves  contained  in  this 
s  ystem  should  address  written  inquiries 
to  the  Defense  Secimty  Service,  Privacy 
i  LCt  Office,  1 340  Braddock  Place, 
/Alexandria,  VA  22314-1651. 

A  request  for  information  must 
(iontain  the  full  name  and  Social 


Security  number  of  the  subject 
individual. 

Personal  visits  will  require  a  valid 
driver's  license  or  other  pictiu« 
identification  and  are  limited  to  the 
Defense  Security  Service,  Privacy  Act 
Office,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

CONTESTING  RECORD  PROCEDURES:       ■ 

DSS'  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  agency  determinations  are 
contained  in  DSS  Regulation  01-13;  32 
CFR  part  321;  or  may  be  obtained  from 
the  Defense  Security  Service,  Office  of 
FOI  and  PA,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  DSS  field 
elements.  Employee  Relations  Branch; 
Director,  DSS  Office  of  Affirmative 
Action  and  Equal  Opportimity  Policy; 
Directorates  of  Industrial  Security  and 
Investigations;  Office  of  the  Secretary  of 
Defense;  other  DoD  components. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
V10-01 
SYSTEM  name: 

Investigation  and  Inspection  Supplier 
Contract  Files  (February  22,  1993.  58  FR 
10904). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Primary  location:  Defense  Security 
Service,  Office  of  the  Comptroller,  1340 
Braddock  Place,  Alexandria,  VA  22314- 
1651. 

Secondary  locations:  Defense  Security 
Service  Operating  Locations  (OLs) 
within  the  U.S.  Specific  addresses  can 
be  obtained  from  the  Primary  location.' 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  in  file  folders  and  electronic 
files  on  disk  and  magnetic  tapes.' 


V1(M)1 

SYSTEM  NAME: 

Investigation  and  Inspection  Supplier 
Contract  Files. 

SYSTEM  location: 

Primary  location:  Defense  Security 
Service,  Office  of  the  Comptroller,  1340 
Braddock  Place,  Alexandria,  VA  22314- 
1651. 

Secondary  locations:  Defense  Security 
Service  Operating  Locations  (OLs) 


within  the  U.S.  Specific  addresses  can 
be  obtained  from  the  Primary  location. 

categories  of  inoiviouals  covered  by  the 
system: 

Individual  contractors  who  perform 
persoimel  security  investigations  or 
industrial  seciuity  inspections  on  an  as- 
needed  basis  for  the  Defense  Security 
Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  may  contain  any  or  all  of  the 
following:  Contractor  Information  Sheet, 
copies  of  contracts,  Purchase  Orders, 
Request  for  Payment,  Request  for  Bulk 
Funds  Order,  Order  for  Supplies  and 
Services,  Contract  Distribution,  Public 
Voucher  for  Piuchases  and  Services 
Other  than  Personal.  Operating  Location 
Chiefs  and  field  office  supervisors  may 
file  other  documentation,  originals  or 
copies,  such  as  resumes,  applications,  or 
DD  Forms  398,  Personnel  Security 
Questionnaires. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  DoD  Directive  5105.42, 
Defense  Security  Service  (32  CFR  part 
361):  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  retain  personal  identification 
information  provided  by  individual 
contract  suppliers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DSS'  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  files  on  disk  and  magnetic 
tapes.     - 

retrievabiuty: 

Regional  and  field  office  copies  are 
filed  alphabetically  by  surname  of 
individual.  Acquisition  and  accounting 
copies  are  filed  by  contact  number. 

SAFEGUARDS: 

Records  are  kept  in  secured  areas 
accessible  only  to  authorized  personnel 
and  electronic  records  are  accessed  only 
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by  authorized  personnel  using  assigned 
system  passwords. 

BETENT10N  AND  tXSPOSAL: 

Operating  Location  and  field  office 
copies  eire  destroyed  upon  termination 
of  the  contract.  Acquisition  and 
accounting  copies  are  destroyed  three 
years  after  final  payment. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Defense  Security  Service,  Office  of  the 
Comptroller,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

NOTIRCATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Defense 
Security  Service,  Office  of  FOI  and  PA, 
1340  Braddock  Place.  Alexandria,  VA 
22314-1651. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  niunber  of  the  subject 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Defense  Security 
Service.  Privacy  Act  Office.  P.O.  Box 
1211,  Baltimore,  MD  21203-1211. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  number  of  the  subject 
individual. 

Personal  visits  will  require  a  valid 
driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Defense  Security  Service,  Office  of  FOI 
and  PA,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

CONTESTMQ  RECORD  PROCEDURES: 

DSS'  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  agency  determinations  are 
contained  in  DSS  Regulation  01-13;  32 
CFR  part  321;  or  may  be  obtained  from 
the  Etofense  Security  Service,  Office  of 
FOI  and  PA,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

RECORD  SOURCE  CATEGORIES: 

Contract  supplier  who  is  subject  of 
the  file. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

IFR  Doc.  9»-21237  Filed  8-16-99;  8:45  am) 
BILUNG  CODE  SOOI-IO-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  Of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Overseas  Environmental  Impact 
Statement  for  ttie  San  Ciemente  Island 
Range  Complex 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA)  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
and  Executive  Order  12114 
(Environmental  Effects  Abroad  of  Major 
Federal  Actions),  the  Department  of  the 
Navy  (Navy)  annoimces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)/Overseas 
Environmental  Impact  Statement  (OEIS) 
to  evaluate  the  potential  environmental 
effects  of  enhancing  the  capabilities  and 
increasing  the  frequency  and  scale  of 
training  on  the  San  Ciemente  Island 
Range  Complex  (SCIRC). 
DATES:  The  meetings  will  be  held 
September  14-16,  1999,  beginning  at 
6:00  p.m.  each  day.  Additional 
information  concerning  meeting  times 
will  be  available  at  the  San  Ciemente 
Island  EIS  web  page  located  at:  http:// 
www.cnbsd.navy.mil/Facility/sci.htm. 
ADDRESSES:  The  first  meeting  will  be 
held  at  Bayside  Convention  Center, 
2575  Stockton  Road,  Building  623  (the 
old  Base  Chapel),  Naval  Training  Center 
San  Diego.  The  second  meeting  will  be 
held  at  Sheraton  Los  Angeles  Harbor 
Hotel,  601  S.  Palos  Verdes  Street.  San 
Pedro.  California.  The  third  meeting 
will  be  held  at  DoubleTree  Guest  Suites, 
34555  Casitas  Place,  Dana  Point,  CA. 
The  meetings  will  be  announced  in 
local  newspapers. 

Written  statements  and/or  questions 
regarding  the  scoping  process  should  be 
mailed  no  later  than  October  1, 1999  to: 
Naval  Air  Station.  North  Island, 
Environmental  Department,  (Attn: 
Carrie  Anne  Downey.  San  Ciemente 
Island,  Environmental  Impact  Statement 
Comments)  P.O.  Box  357088  San  Diego, 
CA  92135-7088.  To  be  most  helpful, 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentator  believes  the  EIS  should 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Anne  Downey,  Naval  Air  Station, 
North  Island,  Environmental 
Department,  San  Ciemente  Island,  P.O. 
Box  357088  San  Diego.  CA  92135-7088, 
telephone  (619)  545-3845,  FAX  (619) 


545-3489,  e-mail 
SCIEIS@CNRSW.NAVY.MIL. 
SUPPLEMENTARY  INFORMATION:  The 
SCIRC  consists  of  San  Ciemente  Island 
(SCI)  land,  air  and  sea  training  ranges 
and  designated  operational  areas  to  the 
south  and  west  of  SCI  which  are 
controlled  by  a  single  command  and 
control  system  on  SCI. 

The  geographic  scope  of  the  EIS/OEIS 
is  the  SCIRC.  This  integrated  set  of 
ranges  and  operational  areas  covers 
approximately  2.620  square  nautical 
miles  (nm)  and  is  located  68  nm  west  of 
San  Diego.  The  command  and  control 
system  and  supporting  infrastructure 
emanate  from  SCI  which  is 
approximately  21  nm  (39  km)  long  and 
4  and  one-half  nm  (8.3  km)  at  its  widest 
point.  The  SCIRC  consists  of  more  than 
six  dozen  ranges  and  operational  areas. 
The  extent  of  these  areas  range  from  the 
ocean  floor  to  an  altitude  of  80.000  feet. 
The  study  area  extends  from  the  shore 
of  SCI  about  10  nm  (18  km)  to  the  north 
and  east  and  60  nm  (111  km)  to  the  west 
and  south. 

San  Ciemente  Island  has  been 
operated  by  Navy  as  a  tactical  training 
range  and  testing  area  for  over  70  years. 
Tactical  training  ranges  and  operational 
areas  provide  space  and  facilities  where 
U.S.  military  forces  can  conduct 
exercises  in  a  safe,  controlled 
environment.  The  SCIRC  is  the 
cornerstone  of  tactical  training  in  the 
Southern  California  region.  The  primary 
purpose  of  the  Complex  is  to  provide 
readiness  training  for  imits  and 
personnel  who  deploy  overseas  to  meet 
the  national  strategy  of  forward 
presence  and  global  engagement. 
Among  the  evolving  needs  that 
precipitated  the  proposed  action  are  the 
need  for  more  training  in:  littoral 
warfare,  including  mine  counter- 
measures;  electronic  warfare;  missile 
firing;  operations  in  the  shore 
bombardment  area  (SHOBA), 
amphibious  operations;  and  Naval 
Special  Warfare.  Increased  need  for  test 
and  evaluation  activities  is  also 
anticipated. 

The  proposed  action  would  enhance 
the  capabilities  of  the  SCIRC  to  meet 
current  and  anticipated  fleet  training 
and  readiness  needs,  and  support 
research,  development,  test  and 
evaluation  (RDT&E)  activities  by:  (a) 
Instrumenting  a  shallow  water 
extension  to  the  current  deep-water 
range;  (b)  expanding  the  scope  of 
amphibious  operations  to  include  a 
battalion  size  landing;  (c)  defining  land 
training  areas  and  ranges  (TARS);  (d) 
increasing  the  frequency  of  training  and 
testing  activities  currently  conducted  at 
SCIRC;  (e)  reviewing  the  optimum 
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( :i  >nfiguration  of  land  uses  on  San 
1 4eniente  Island;  and  (f)  developing 
)tocedures  to  ensure  statutory 
ligations  for  endangered  species, 
itiiral,  and  cniltural  resources  are  met 
hile  minimizing  operational 
nstraints.  Each  of  these  qualitative 
( ictions  is  needed  for  Navy  and  Marine 
I  ]  orps  units  to  reach  the  fully  ready 
t  ivel  required  for  deployment. 

The  EIS/OEIS  will  consider  a  range  of 
I  tltematives  consisting  of  various 
1 :  )mbinations  of  the  above  elements. 
'  [  he  No  Action  Alternative,  consisting  of 
laining  and  testing  activities  at  current 
ovels  of  operations,  will  also  be 
I  >  /aluated. 

Environmental  issues' that  will  be 
{ t  Idressed  in  the  EIS/OEIS  include  but 
i  re  not  limited  to:  air  quality,  noise, 
r  egetation  and  wildlife  (including 
:  ]  larine  mammals  and  endangered 
i  jecies),  cultural  resoiuties,  land  use, 
/  ater  quality,  public  health  and  safety 
I  ad  socioeconomics  (including 
9  avironmental  justice). 

In  accordance  with  NEPA,  Navy  will 
J  utiate  a  public  scoping  process  to 
I  ssist  in  identifying  relevant 
3  avironmental  issues  to  be  analyzed  in 
:  lis  EIS/OEIS.  Federal,  state,  and  local 
i  >encies  and  other  interested  parties  are 
tvited  and  encouraged  to  participate  in 
:  le  scoping  process.  Navy  will  hold 
:  iree  public  meetings.  Each  meeting 
■^  rill  consist  of  an  informal  information 
isssion,  staffed  by  Navy  representatives, 
■.h  be  followed  by  a  brief  presentation 

Sfhich  discusses  current  operations  in 
le  SCI  Range  Complex  and  a 
escription  of  the  proposed  action  and 
jjltematives.  Comments  will  be  entered 
ihto  the  official  record  in  several  ways. 
\  lembers  of  the  public  can  contribute 
:  ral  or  written  comments  at  the  scoping 
:  leetings,  or  subsequent  to  the  meetings 
:  y  mail,  fax,  or  e-mail.  Technical 
statements  or  statements  of  considerable 
I  mgth  should  be  submitted  in  writing. 
[  >ral  comments  may  be  made  at  the 
s  coping  meeting  and  will  be  limited  to 
S  minutes  per  individual.  All 
comments,  whether  oral  or  written,  will 
r  sceive  the  same  consideration  dining 
:  IS/OEIS  preparation.  Individuals  or 
;  roups  with  special  needs,  such  as 
■  ccessibility,  foreign  language 
:  ranslation,  assistance  for  the  blind  or 
:  ;earing  impaired,  should  contact  this 
a  gency  by  September  5, 1999. 

Dated:  August  11,1999. 
AL.  Roth. 

I  ieutenant  Commander,  Judge  Advocate 
i  Jenera/'s  Corps.  U.S.  Navy,  Federal  Register 
I  iaison  Officer. 

[  ='R  Doc.  99-21318  Filed  8-16-99;  8:45  am) 
I  HJJNQ  CODE  M10-FF-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[RP95-363-16] 

El  Paso  Natural  Gas  Company;  Notice 
of  Rling 

August  11. 1999. 

On  August  4, 1999,  El  Paso  Natural 
Gas  Company  filed  an  Offer  of 
Settlement  and  Request  for  Approval  of 
Joint  Settlement  Agreement 
(Settlement).  Under  the  Commission's 
settlement  rules,  initial  comments  are 
due  twenty  days  after  the  Settlement  is 
filed,  and  reply  conunents  are  due  ten 
days  thereafter. 

initial  comments  on  El  Paso's  August 
4, 1999  Settlement  are  due  to  be  filed  on 
or  before  August  24, 1999.  Reply 
comments  shall  be  filed  on  or  before 
September  3. 1999. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-21282  Filed  8-16-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  no.  RP99-397-001] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliance  Filing 

August  11, 1999. 

Take  notice  that  on  August  6, 1999, 
Koch  Gateway  Pipeline  Company 
(Koch),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  August  1, 1999: 

Substitute  Seventh  Revised  Sheet  No.  802 
Substitute  Sixth  Revised  Sheet  No.  803 

Koch  filed  the  above  referenced  tariff 
sheets  to  comply  with  the  Conunission's 
Letter  Order  issued  July  22, 1999,  in 
Docket  No.  RP99-397-000. 

Any  person  desiring  to  protest  this    _ 
filing  should  file  a  protest  with  the 
Fedeal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
Willie  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-21287  Filed  8-16-99;  8:45  ami 

BIUJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-394-001] 

Pine  Ne«dle  LNG  Company,  LLC; 
Notice  of  Tariff  Rling 

August  11,  1999. 

Take  notice  that  ou  August  6, 1999, 
Pine  Needle  LNG  Company,  LLC  (Pine 
Needle),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1 ,  Substitute  First  Revised 
Sheet  No.  89,  to  become  effective 
August  1. 1999. 

Pine  Needle  states  that  the  purpose  of 
the  instant  filing  is  to  revise  its  tariff 
sheet  to  incorporate  certain  of  the  GISB 
definitions  and  revise  certain  of  the 
GISB  standards  and  data  sets  to  Version 
1.3  pursuant  to  the  Commission  order 
issued  July  23, 1999.  Accordingly,  the 
only  data  sets  listed  in  the  tariff  sheet 
under  Version  1.2  are  those  for  which 
Pine  Needle  has  requested,  and  the 
Commission  has  granted,  a  waiver.  The 
July  23  order  granted  Pine  Needle  afl 
extension  of  time  until  Jime  1 ,  2000  to 
incorporate  Version  1.3  of  those  data 
sets. 

Additionally,  Pine  Needle  is 
submitting  a  table  attached  as  Appendix 
A  showing  the  GISB  Version  1.3 
standard,  the  complying  tariff  sheet 
niunber,  and  an  explanatory  statement, 
if  necessary,  describing  any  reasons  for 
deviation  for  deviation  ft-om  or  changes 
to  each  GISB  standard. 

Pine  Needle  states  that  it  is  serving 
copies  of  the  instant  filing  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Unwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-21286  Filed  8-16-99;  8:45  am] 

auJNQ  cooE  tm-m-m 


DEPARTMENT  OF  ENERGY 

FMaral  Enargy  Regulatory 
Commlaaion 


[Doctol  No.  RP99-338-001] 

Ckiaalar  Pipallna  Company;  Notica  of 
Tariff  RNng 

August  11, 1999. 

Take  notice  that  on  August  5, 1999. 
Questar  Pipeline  Company  (Questar)  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  tendered  for  filing  and  in 
compliance  with  the  Commission's  July 
22, 1999,  letter  order  in  Docket  No. 
RP99-33a-000  (the  July  22  order),  and 
acceptance,  to  be  effective  August  1, 
1999.  the  following  tariff  sheets: 

Substitute  Third  Revised  Sheet  No.  84 
Substitute  Fourth  Revised  Sheet  Nos.  99A, 

99B.  99C  and  99D 
Substitute  First  Revised  Sheet  No.  99E 
Substitute  Original  Sheet  No.  99F 

In  the  July  22  order,  the  Commission 
accepted  tariff  sheets  to  be  effective, 
subject  to  Questar  revising  its  tariff 
sheets  within  15  days  of  the  order  to 
reflect  corrections  discussed  in  the  July 
22  order.  The  tariff  filing  was  tendered 
as  required  by  the  Commission's 
directives. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regtilations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-21284  Filed  8-16-fl9;  8:45  am] 

NLUNQ  COOE  6717-41-11 

DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commlaaion 

[Docket  No*.  ER90-99-1 4-004;  ER99-1751- 
003-;  ER9»-2337-001;  ER99-3858-000; 

ER9»-3866-000:  ER99-38S7-000;  ER99- 
3885-000;  ER99-3389-000  and  ER99-3928- 
000] 

Salact  Enargy,  Inc.;  AquHa  Enargy 
Martcadng  Corporation;  FPL  Sarvlcaa, 
Inc.;  Souttnvaatam  Public  Sarvtea 
Company;  Mobila  Enargy  Sarvlcaa 
Company;  Entargy  Sarvlcaa,  Inc.; 
Louiavilla  Gaa  and  Elaetrlc  Company 
and  Kantucky  UtHltiaa;  FHchburg  Gaa 
and  Elaetrlc  Light  Company;  Duquaana 
Ugtit  Company;  Notica  of  niinga 

August  9, 1999. 

Take  notice  that  on  July  30. 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
August  19, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-21281  Filed  8-16-99;  8:45  am] 

BILUNG  COOe  6717-01-11 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commlaaion 


[Docket  No.  RP99-380-001] 

Tranacontinantal  Gaa  Pipa  Lina 
Corporation;  Notica  of  Tariff  Rling 

August  11, 1999. 

Take  notice  that  on  August  6, 1999, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1.  The 
effective  date  for  the  tariff  sheet  is 
August  1, 1999. 

Transco  states  that  the  piupose  of  the 
instant  filing  is  to  revise  its  tariff  sheet 
to  incorporate  certain  of  the  GISB 
definitions  and  revise  certain  of  the 
GISB  standards  and  data  sets  to  Version 
1.3  pursuant  to  the  Commission  order 
issued  July  26, 1999.  Accordingly,  the 
only  data  sets  listed  in  the  tariff  sheet 
under  Version  1.2  are  those  for  which 
Transco  has  requested,  and  the 
Commission  has  granted,  a  waiver.  The 
July  26  order  granted  Transco  an 
extension  of  time  until  June  1,  2000  to 
incorporate  Version  1.3  of  those  data 
sets. 

Additionally,  Transco  is  submitting  a 
table  attached  as  Appendix  A  showing 
the  GISB  Version  1.3  standard,  the 
compljring  tariff  sheet  number,  and  an 
explanatory  statement,  if  necessary, 
describing  any  reasons  for  deviation 
from  or  changes  to  each  GISB  standard. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  RegiUations  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-21285  Filed  8-16-99;  8:45  am] 

BILUNG  COOC  •717-01-11 
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DEPARTMENT  OF  ENERGY 

FMleral  Eiwrgy  Regulatory 
Commission 

[fi|>iect  No.  309-PA] 

P^nsylvania  Electric  Co.;  GPU 
(kineration,  Inc.;  Notice  of  Scoping 
Mnatings  Pursuant  to  the  National 
E^ironmental  Policy  Act  of  1969  for 
an  Applicant  Prepared  Environmental 
iment 

JSt  11,  1999. 
suant  to  the  Energy  Policy  Act  of 
1^92,  and  as  part  of  the  license 
apblication,  the  Pennsylvania  Electric 
Crtnpany/GPU  Generation,  hic.  (GPU) 
iij^nds  to  prepare  an  Applicant 
Prepared  Environmental  Assessmsnt 
EA)  to  file  along  with  the  license 
lication,  with  the  Federal  Energy 

atory  Conunission  (Commission) 
the  Piney  Project  No.  309.  The 
nse  for  the  project  expires  on 
ober 12, 2002. 

February  1998,  GPU  started  the 
sultation  process  with  preparation 
distribution  of  the  hiitial 
irmation  Package.  This  was  followed 
an  initial  consultation  meeting  on 
|rch  10. 1998.  Study  plans  were 
si^bsequently  drafted  and  reviewed,  and 
fikld  studies  commenced  in  January 

[Recently  GPU  discussed  the  APEA 
process  for  the  relicensing  of  the  Piney 
Pr  )ject  with  fish  and  wildlife  agencies, 
and  on  Jime  24, 1998,  GPU  requested 
Commission  approval  to  enter  into  the 
al^mative  licensing  process.  Notice  of 
G  PU's  request  was  issued  on  July  15, 
1  )99,  and  the  Commission  has  not  acted 
o:  1  the  request.  As  part  of  the  APEA 
p  rpcess,  GPU  has  prepared  a  Scaping 

cument  I  (SDI),  which  provides 

formation  on  the  scoping  process, 

'EA  schedule,  backgroimd 

formation,  enviroiunental  issues,  and 
prbposed  project  alternatives. 

line  purpose  of  this  notice  is  to:  (1) 
A<lvise  all  parties  as  to  the  proposed 
sibope  of  the  environmental  analysis, 
including  cumulative  effects,  and  to 
sMk  additional  information  pertinent  to 
tills  analysis;  and  (2)  advise  all  parties 
o  'kheir  opportunity  for  comment. 

Scoping  Process 

jrhe  purpose  of  the  scoping  process  is 
t(  I  identify  signiBcant  issues  related  to 
tlie  proposed  action  and  to  determine 
what  issues  should  be  addressed  in  the 
d^iunent  to  be  prepared  pursuant  to 
the  National  Environmental  Policy  Act 
of  |1969  (NEPA).  The  SDI  will  be 
ejaculated  to  enable  appropriate  federal, 
st^te,  and  local  resource  agencies, 
Indian  tribes,  NGOs,  and  other 


interested  parties  to  participate  in  the 
scoping  process.  SDI  provides  a  brief 
description  of  the  proposed  action, 
project  alternatives,  the  geographic  and 
temporal  scope  of  a  cumulative  effects 
analysis,  and  a  list  of  issues. 

Scoping  Meetings  and  Site  Visit 

GPU  and  Commission  staff  will 
conduct  two  scoping  meetings.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  and 
assist  in  identifying  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  APEA. 

The  scoping  meetings  will  be  held  on 
August  26, 1999,  at  the  Clarion  HoUday 
Inn  in  Clarion,  Peimsylvania.  The 
agency  scoping  meeting  will  be  held 
from  10:00  am  to  4:00  pm,  and  the 
public  scoping  meeting  will  be  held 
from  7:00  pm  to  9:30  pm.  The  public  is 
invited  to  attend  either  or  both 
meetings.  For  more  details,  interested 
parties  should  contact  Thomas  Teitt  of 
GPU  at  (814)  533-8788  or  (717)  948- 
8177,  prior  to  the  meeting  date. 

ObiectiTes 

At  the  scoping  meetings.  NEP  and 
Commission  staiiff  will:  (1)  siunmarize 
the  environmental  issues  identified  for 
analysis  in  the  APEA;  (2)  solicit  from 
the  meeting  participants  all  available 
information,  especially  quantified  data, 
on  the  resources  at  issue;  and  (3) 
encourage  statements  from  experts  and 
the  public  on  issues  that  should  be 
analyzed  in  the  APEA.  Individuals, 
organizations,  and  agencies  with     •  ■ 
environmental  expertise  and  concerns 
are  encouraged  to  attend  the  meetings 
and  to  assist  in  defining  and  clarifying 
the  issues  to  be  addressed. 

Meeting  Procedures 

The  meeting  will  be  conducted 
according  to  the  procedures  used  at 
Commission  scoping  meetings.  Because 
this  meeting  will  be  a  NEPA  scoping 
meeting,  the  Commission  will  not 
conduct  another  scoping  meeting  when 
the  application  and  APEA  are  filed  with 
the  Commission  in  the  Fall  of  2000. 

The  meetings  may  be  recorded  by  a 
stenographer  or  tape,  and  become  a  part 
of  the  formal  record  of  the  Commission 
proceeding  on  the  Piney  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  identify 
themselves  for  the  record.  Speaking 
time  allowed  for  individuals  will  be 
determined  before  each  meeting,  based 
on  the  number  of  persons  wishing  to 
speak  and  the  approximate  amount  of 
time  available  for  the  session.  Persons 
choosing  not  to  speak  but  wishing  to 
express  an  opinion,  as  well  as  speakers 
imable  to  summarize  their  positions 


within  their  allotted  time,  may  submit 
written  statements  for  inclusion  in  the 
public  record  no  later  than  September  9, 
1999. 

All  filings  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  Ml 
comments  should  be  submitted  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Sti^et,  N.E.,  Washington,  D.C.  20426, 
and  should  clearly  show  the  following 
captions  on  the  first  page:  Piney  Project, 
FERC  No.  309.  A  copy  of  each  filing 
should  also  be  sent  to  Thomas  R.  Tiett, 
GPU  Generation,  Inc..  1001  Broad  St., 
Johnstown,  PA  15907. 

Based  on  all  writteu  cumxuesui,  a 
Scoping  Dociunent  H  (SDII)  may  be 
issued.  SDn  will  include  a  revised  list 
of  issues,  based  on  the  scoping  sessions. 

For  further  information  regarding  the 
APEA  scoping  process,  please  contact 
William  Guey-Lee,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington,  DC  20426  at 
(202)  219-2809,  or  Thomas  Tiett  (717) 
948-8177. 

Linwood  A.  Watson,  )r.. 
Acting  Secretary. 
IFR  Doc.  99-21283  Filed  8-16-99;  8:45  am] 

BILLING  CODE  6717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6423-4] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Synopses 
of  Propissed  Contract  Actions  and 
Maritet  Research  Activity 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Synopses  of  Proposed 
Contract  Actions  and  Market  Research 
Activity.  EPA  ICR  Number  1910.01.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  September  16. 1999. 
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FOR  FURTHER  MFORMATION  CONTACT: 
Sandy  Fanner  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
farmer.sandydepa.gov,  or  download  a 
copy  of  the  ICR  off  the  Internet  at  http:/ 
/www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1910.01. 

SUPnEMENTARY  mFORMATION: 

THIe:  Synopses  of  Proposed  Contract 
Actions  and  Market  Research  Activity; 
OMB  Control  No:  not  yet  assigned,  EPA 
ICR  No:  1910.01.  This  is  a  new 
collection. 

Abstract:  EPA's  Office  of  Acquisition 
Management  is  required  by  the  Federal 
Acquisition  Regulation  (FAR),  parts  5 
and  10,  to  publicize  certain  contract 
actions,  and  to  conduct  market  research 
activity  prior  to  solicitation  of  certain 
contract  requirements.  In  addition  to  the 
mandated  requirements,  the  FAR 
encourages  the  publication  of  contract 
actions  and  the  conduct  of  market 
research  in  other  instances.  The 
information  collected  from  these 
activities  is  used  to  make  procurement 
decisions  such  as:  the  supply  or  service 
to  procure,  which  sources  to  utilize, 
extent  of  small  business  participation, 
contract  type,  etc.  Responses  to 
synopses  notices  and  market  research 
inquiries  are  voluntary,  but  may  be 
required  in  order  to  be  considered  for 
the  award  of  an  Agency  contract. 
An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  docimient 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  5/14/ 
99, 64  FR  26408.  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3.03  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 


cdmplete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Businesses;  Not-for-profit  Institutions. 

Estimated  Number  of  Respondents: 
8100 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
24,559  hours. 

Estimated  Total  Annualized  Capital, 
Operating/ Maintenance  Ck>st  Burden: 
$0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1910.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137),  401  M  Street,  SW, 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Eteted:  August  12. 1999. 
JoMph  Retzer, 

Director,  Reguhtory  Information  Division. 
(FR  Doc.  99-21312  Filed  8-16-99;  8:45  am) 
BiujNQ  cooE  aaao-so-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6423-5] 

Agency  hiformation  Collection 
Activltiee:  Submlselon  for  OMB 
Review;  Comment  Requeet;  Reporting 
Requirements  Under  EPA'e  Weter 
Allisnces  for  Voluntary  Efficiency 
(WAVE)r 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Reporting  Requirements 
Under  EPA's  Water  Alliances  for 
Voluntary  Efficiency  (WAVE)  Program. 
OMB  Control  Number  2040-0164,  EPA 
ICR  Number  1654.03,  expiring  October 
31, 1999.  The  ICR  describes  the  nature 


of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  September  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
farmer.sandy@epa.gov,  or  download  a 
copy  of  the  ICR  off  the  Internet  at  http:/ 
/www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1654.03. 
SUPPl^MENTARY  INFORMATION: 

Title:  Reporting  Requirements  Under . 
EPA's  Water  Alliances  for  Voluntary 
Efficiency  (WAVE)  Program  (OMB 
Control  No,  2040-0164;  EPA  ICR  No. 
1654.03)  expiring  October  31, 1999. 
This  is  an  extension  of  a  currently 
approved  collection. 

Abstract:  EPA  initially  collects  facility 
information  and  thereafter  annually 
collects  water,  energy,  and  cost  savings 
information  from  participants  in  the 
WAVE  program.  WAVE  Partners  are 
commercial  businesses  or  institutions 
that  voluntarily  agree  to  implement 
cost-effective  water  efficiency  measures 
in  their  facilities.  Initially  the  WAVE 
Program  targeted  the  lodging  industry, 
but  is  expanding  to  include  office 
buildings,  educational  institutions  and 
medical  facilities.  Another  type  of 
participant,  "Supporters,"  will  work 
with  EPA  to  promote  water  efficiency. 
Supporters  are  equipment 
manufacturers,  water  management 
companies,  utilities,  state  and  local 
governments,  or  the  like. 

The  purpose  of  the  WAVE  Program  is 
pollution  prevention.  As  defined  by 
EPA,  pollution  prevention  means 
"source  reduction"  as  defined  under  the 
Pollution  Prevention  Act,  and  other 
practices  that  reduce  or  eliminate  the 
creation  of  pollutants  through  increased 
efficiency  in  the  use  of  raw  materials, 
energy,  water,  or  other  resources,  or 
through  protection  of  natural  resources 
by  conservation.  By  promoting  water 
efficiency,  WAVE  prevents  pollution  in 
two  basic  ways.  First,  wastewater  flows 
are  reduced  which  can  increase 
treatment  efficiency  at  wastewater 
treatment  plants  resulting  in  reduced 
pollutant  loads.  Second,  less  water  used 
means  that  less  energy  will  be  used  to 
treat,  transport,  and  heat  drinking  water 
and  to  transport  and  treat  wastewater. 
To  the  extent  that  the  reduced  energy 
use  so  achieved  is  electrical  energy, 
power  plant  emissions  are  reduced. 
Water  efficiency  also  causes  less  water 
to  be  withdrawn  and  helps  preserve 
streamflow  to  maintain  a  healthy 
aquatic  environment;  in  addition,  less 
pimiping  of  groundwater  lowers  the 
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c  I  lance  that  pollutants  that  may  be  in 
tpe  groundwater  will  be  drained  into  a 
weter  supply  well. 

EPA  uses  the  information  to  maintain 
i  profile  of  program  membership  and  to 
I  jonitor  the  success  of  the  program^ 
( imonstrate  that  pollution  prevention 
c  an  be  accomplished  with  a  non- 

I  e  gulatory  approach,  and  to  promote  the 

I I  ogram  to  potential  partners. 

I  'i  irticipation  in  the  WAVE  Program  is 

I I  ilimtary;  however,  a  participant  joins 
1 1  e  program  by  signing  and  submitting 

c  Membership  Agreement  and  an  annual 

I  Lesults  Report  to  EPA  to  receive  and 
in  program  benefits,  such  as 

ftware  and  publicity.  No  participant  is 
uired  to  submit  confidential  business 

brmation.  EPA  maintains  and 

stributes  a  list  of  program 
atrticipants,  and  presents  aggregated 
( lata  only  in  its  program  progress 

ports. 

An  agency  may  not  conduct  or 

onsor,  and  a  person  is  not  required  to 

pond  to,  a  collection  of  information 
uhless  it  displays  a  currently  valid  0MB 
control  niunber.  The  OMB  control 

I I  unbers  for  EPA's  regulations  are  listed 
ib  40  CFR  part  9  and  48  CFR  Chapter 

:  5.  The  Federal  Register  document 
i(  quired  under  5  CFR  1320.8(d), 
1 1  iliciting  comments  on  this  collection 
1 1  information  was  published  on  April 
;:^,  1999  (64  FR  23069);  no  conunents 
were  received. 

i  Burden  Statement:  The  annual  public 
porting  and  record  keeping  burden  for 
is  collection  of  information  is 
estimated  to  average  three  hours  and 
1 1  iree  minutes  per  Membership 
i  ^  greement  response,  and  five  hours  and 
!  I  [  minutes  per  Results  Report  response, 
i  ^  pproximately  870  facilities  will  be 
i  1  ibject  to  this  information  collection  for 
ip  estimated  annual  biuden  of  2,556 
urs.  Burden  means  the  total  time, 
'ort,  or  financial  resources  expended 
persons  to  generate,  maintain,  retain, 
disclose  or  provide  information  to  or 
r  a  Federal  agency.  This  includes  the 
e  needed  to  review  instructions; 
ivelop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
'  collecting,  validating,  and  verifying 
iiformation,  processing  and 
I  laintaining  information,  and  disclosing 
i  L  id  providing  information;  adjust  the 
e  dsting  ways  to  comply  with  any 
previously  applicable  instructions  and 
nquirements;  train  personnel  to  be  able 
jo  respond  to  a  collection  of 
i^onnation;  search  data  sources; 

implete  and  review,  the  collection  of 
Iiformation;  and  transmit  or  otherwise 
Qsclose  the  information. 

Respondents/Affected  Entities: 
i  usinesses.  Institutions,  State  and  local 
;  ivemments. 


Estimated  Number  of  Respondents: 
870. 

Frequency  of  Response:  Annual. 

Estimated  Total  Annual  Hour  Burden: 
2556  hours. 

Estimated  Total  Annualized  Cost 
Burden  (non-labor  costs):  $0.00. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  biu-den,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1654.03  and 
OMB  Control  No.  2040-0164  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Enviroiunental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137),  401  M  Street,  SW, 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  August  11, 1999. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  99-21313  Filed  8-16-99;  8:45  am] 
BtLUNG  CODE  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«423-6] 

Agency  Information  Collection 
Activities:  SutNnission  for  OMB 
Review;  Comment  Request,  New 
Source  Performance  Standards  for 
Volatile  Organic  Compound  Emissions 
From  the  Polymer  Manufacturing 
Industry 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act.(44  U.S.C. 
3501  et  seq.),  this  document  aimounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Standards  of  Performance  of 
Volatile  Organic  Compound  (VOC) 
Emissions  from  the  Polymer 
Manufacturing  Industry,  OMB  Control 
No.  2060-0145,  expiration  date 
November  30, 1999.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 


DATES:  Comments  must  be  submitted  on 
or  before  September  16, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  E-Mail  at 
Farmer.Sandy^pamail.epa.gov  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1 150.05. 

SUPPlfMENTARY  INFORMATION: 

Title:  Standards  of  Performance  of 
Volatile  Organic  Compound  (VOC) 
Emissions  from  the  Polymer 
Manufacturing  Industry,  Subpart  DDD, 
OMB  Control  No.  2060-0145;  EPA  ICR 
No.  1150.05,  expiring  11/30/99.  This  is 
a  request  for  extension  of  a  cvirrently 
approved  collection. 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  60.560.  subpart 
DDD.  Standards  of  Performance  for  VOC 
Emissions  from  the  Polymer 
Manufacturing  Industry.  This 
information  is  used  by  the  Agency  to 
identify  sources  subject  to  the  standards 
and  to  insure  that  the  best  demonstrated 
technology  is  being  properly  applied. 
Owners  or  operators  of  the  affected 
facilities  described  must  make  the 
following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility'^ 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
the  date  of  the  initial  performance  test; 
and  the  results  of  the  initial 
performance  test.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  aff^ected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative.  The  standards 
require  periodic  recordkeeping  to 
document  process  information  relating 
to  the  sources'  ability  to  meet  the 
requirements  of  the  standard  and  to  note 
the  operation  conditions  under  which 
compliance  was  achieved.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  ciurently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  06/04/99 
(64  FR  30019);  no  conMnents  were 
received. 
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Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  infonnation  is 
estimated  to  average  59  hours  per 
response.  Burden  means  the  total  tiine, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifyhig 
infionnation,  processing  and 
maintaining  information,  and  disclosing 
and  providiiog  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review -the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entitiea: 
Owners  and  operators  of  the  Polymer 
Manufacturing  Industry. 

Estimated  Number  of  Respondents: 
106. 

Frequency  of  Response:  Initial  and 
semi-annual. 

Estimated  Total  Annual  Hour  Burden: 
14,«9i: 

Estimated  Total  Aimualized  Capital, 
0»M  Cost  Burden:  $765,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 

suggested  methods  for  minimiTing 

respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  fbUowing  addresses. 
Please  refer  to  EPA  ICR  No.  1150.05  and 
OMB  Control  No.  2060-0145  in  any 
coirespcmdenoe. 

Ms.  Sandy  Fanner.  U.S.  finvironmental 
Protection  Agency,  Office  of  Policy, 
Regulatory  Information  Division 
(2137),  401  M  Street,  SW. 
Washington.  DC  20460; 

and 

Office  of  faiframation  and  Regulatory 
AfiEairs.  Office  of  Managemrait  and  • 
Budget.  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  11, 1999. 

SkhardT.Weathmd, 

Acting  Director,  Regulatory  Information 
Division. 

IFR  Doc.  99-21314  Filed  8-16-99;  8:45  am) 

MUMO  CODE  WW-MMJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6423-3] 

Request  fbr  Information  Concerning 
Transfrontier  Movements  of  Wastes 
Destined  for  Recovery  Operations 
WItliinttwOECDArea 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  requesting  specific 
information  from  interested  parties,  and 
the  U.S.  regulated  community  in 
particular,  on  imports  and  exports  of 
secondary  materials,  wastes  and 
hazardous  wastes  mo\'ing  toward 
recycling  operations  in  the  29  member 
countries  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD).  This  infonnation 
will  be  used  by  EPA  and  other  federal 
agencies  in  developing  U.S.  positions 
with  respect  to  potential  harmonization 
of  certain  provisions  of  OECD  Cotmcil 
Decision  C(92)39  concerning  the  control 
of  transfit)ntier  movements  of  wastes 
destined  for  recovery  operations  with 
those  of  the  Basel  Convention  on  the 
Control  of  Transboundary  Movements  of 
Hazardous  Wastes  and  Their  Disposal 
("Basel  Convention"  or  "the 
Convention"),  including  the  possible 
replacement  of  the  OECD  waste  lists 
(green,  amber,  and  red)  with  the  Basel 
waste  lists  (Annexes  VUl  and  DC). 
DATES:  Responses  to  this  document 
should  be  submitted  no  later  than 
September  30, 1999. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  nimiber 
F-1999-TMWA-FFFFF  to:  RCRA 
Docket  Information  Center,  Office  of 
Solid  Waste  (5305G),  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  401  M  Street, 
SW.  Washington,  DC  20460.  Hand 
deliveries  of  comments  should  be  made 
to  the  Arlington,  VA,  address  listed 
below.  Comments  may  also  be 
submitted  electronically  to:  rcra- 
docket9epamail.epa.gov.  Comments  in 
electronic  format  shoidd  also  be 
identified  by  the  docket  number  F- 
1999-TMWA-FFFFF.  AU  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encr3rption. 
Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  imder 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer.  Office  of  Solid  Waste 


(5305W),  U.S.  EPA,  401  M  Street,  SW, 
Washington,  DC  20460.  Public 
comments  and  supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  I,  First  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  RIC  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
public  make  an  appointment  by  calling 
(703)  603-9230.  The  public  may  copy  a 
maximimi  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  For 
information  on  accessing  this  document 
electronically,  see  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Julia  Gourley,  Office  of  Solid  Waste 
(5304 W),  U.S.  Environmental  Protection 
Agency,  Washington,  D.C.  20460; 
telephone:  (703)  308-8751;  fax:  (703) 
308-0514;  e-mail: 
gourley.julie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Internet  Access 

This  document  may  be  accessed  at  the 
following  internet  address:  http:// 
www.epa.gov/epaoswer/hazwaste/exp- 
imp/oecd.htm. 

I.  Background 

A.  Relationship  of  OECD  Council 
Decision  Q92)39  to  the  Basel 
Convention 

The  Basel  Convention  is  an 
international  treaty  imder  the  United 
Nations  Environment  Program  (UNEP) 
that  applies  to  transboimdary 
movements  (exports  and  imports)  of 
hazardous  and  other  wastes  and  their 
disposal.  It  opened  for  signature  upon 
the  conclusion  of  UNEP  negotiations  on 
March  22, 1989  and  entered  into  force, 
90  days  after  the  20th  ratification,  on 
May  5, 1992.  As  of  June  17, 1999  there 
are  123  parties  to  the  Basel  Convention 
(coimtries  and  others  that  have  ratified, 
acceded  to,  approved,  or  otherwise 
accepted  it).  The  U.S.  signed  the 
agreement  on  March  22, 1990,  but  has 
not  ratified  it.  The  Basel  Convention, 
therefore,  does  not  apply  to  the  U.S.  at 
thepresent  time. 

The  Basel  Convention  prohibits 
imports  and  exports  of  covered  wastes 
between  parties  to  it  and  non-parties; 
however,  Article  11  of  the  Convention 
provides  for  an  exception  to  this 
prohibition  for  those  parties  and  non- 
parties that  have  entered  into  separate 
agreements  that  are  consistent  with  the 
environmentally  soimd  management 
provisions  of  the  Convention.  The 
member  countries  of  the  Organization 
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rar  Economic  Cooperation  and 

velopment  (OECD) '  entered  into  an 
reement  governing  transfrontier 
)vements  of  wastes  destined  for 
iBcovery  (recycling)  operations  pursuant 
1 3  Article  11  paragraph  2  of  the  Basel 
( :t)nvention  (see  61  FR  16290  for  a 
Qi  stalled  discussion).  This  agreement, 
1(]  lowA  as  OECD  Council  Decision 
(92)39/FINAL,  was  adopted  by  the 
;CD  Coimcil  on  March  30. 1992,  and 
legally  binding  on  all  member 
untries  that  have  accepted  it 
resently  all  but  Hungary  and  Poland. 
i  27  of  the  29  member  countries).  It  is 
i  tore-existing  agreement  pursuant  to 
^^cle  11  paragraph  2  of  the  Basel 
invention.  The  U.S.  accepted  the 

ment  and  promulgated 
plementing  rftgulations  imder  the 
isource  Conservation  and  Recovery 

(RCRA)  on  April  12, 1996  (40  CFR 
art  262,  subpart  H).  Nothing  in  today's 
pciunent  alters  or  amends  these 
igulations,  which  remain  in  full  force 
d  effect. 

History  of  OECD  Harmonization 
.  ^orts 

In  April  1997,  the  Environment  Policy 
mmittee  (EPOC)  of  the  OECD  directed 
e  of  its  subsidiary  bodies,  the 
orking  Group  on  Waste  Management 
•^licy  (WGWMP)  (formerly  known  as 
1  ^e  Waste  Management  Policy  Group  or 
)  to  identify  areas  where  it  would 
feasible  and  appropriate  to 
onize  the  procediu«s  and 
uirements  of  OECD  Council  Decision 
92)39/FINAL  (hereafter  referred  to  as 
92)39)  with  those  of  the  Basel 
nvention,  to  identify  areas  where 
( iiuplication  between  the  two  agreements 
I  :puld  be  eliminated,  and  to  report  back 
(lit  in  spring  1999. 

In  fulfillment  of  this  mandate,  the 
/^GWMP  made  the  following  eight 
;  '^commendations  to  the  EPOC: 

(1)  The  OECD  Control  System  and  the 
:  'plated  Coimcil  Acts  should  be  retained 

n  a  streamlined  form  which  would 
ake  the  OECD  Control  System  more 
cient  and  effective  and  enhance 

onization  with  the  Basel 
nvention; 

(2)  Certain  procedural  elements  of  the 
ilECD  Control  System,  such  as  time 

:  mits  for  the  approval  process  for 
J  ansfrontier  movement,  tacit  consent 
<  is  well  as  the  possibility  for  a  written 
:  snsent)  and  preauthorization  ■ 


'  The  member  countries  of  the  OECD  (also  known 
I ;  the  "OECD  area")  are  Australia,  Austria, 
i  algium,  Canada,  Czech  Republic,  Denmark, 
*  inland,  France,  Germany,  Greece,  Hungary, 
( eland,  Ireland.  Italy,  Japan,  Luxembourg,  Mexico, 
V  btherlands.  New  Zealand,  Norway,  Poland, 
^artugal,  S.  Korea,  Spain,  Sweden,  Switzerland, 
I  tirkey.  United  Kingdom.  United  States. 


procedures,  should  be  retained.  The 
definitions  of  waste  and  hazardous 
waste,  and  the  general  principles 
concerning  transfrontier  movements  of 
wastes  should  be  retained; 

(3)  The  OECD  Control  System  should 
be  harmonized  with  the  Basel 
Convention  by:  (i)  replacing  the  OECD 
green,  amber,  and  red  lists  of  wastes 
with  Annexes  Vm  and  IX  of  the  Basel 
Convention,  (ii)  appl3dng  the  green 
procedure  to  Annex  DC  wastes  and  the 
amber  procedure  (including  the 
possibility  of  written  consent)  to  Annex 
vm  wastes,  and  (iii)  eliminating  the 
present  OECD  Review  Mechanism,  but 
retaining  the  possibility  of  applying 
differing  levels  of  control  within  the 
OECD  Control  System,  in  exceptional 
cases,  to  Annex  VIII  and  Annex  IX 
wastes,  from  those  applied  under  the 
Basel  Convention; 

(4)  The  mandatory  OECD  data 
collection  on  exports  and  imports  of 
waste,  and  periodic  or  annual  review  of 
action  taken  by  Member  countries  in 
pursuance  of  a  number  of  Coimcil  Acts 
should  be  eliminated; 

(5)  All  waste  related  Council  Acts 
except  Council  Decision  C(92)39  should 
be  consolidated  into  one  Act; 

(6)  Work  towards  further 
harmonization  of  the  different 
international  control  systems  for 
transfrontier  movements  of  wastes 
should  be  continued,  with  the  ultimate 
goal  of  achieving  a  globally  harmonized 
control  system; 

(7)  The  OECD  work  in  the  field  of 
waste  management  should  be  reoriented 
to  focus  on  emerging  cross-cutting 
issues  regarding  reuse  and  recycling  of 
waste  such  as:  (i)  adapting  the  control 
procedures  to  encourage  the 
implementation  of  end-of-life  product 
take-back  programs  and  to  facilitate 
closed-loop  recycling  of  materials;  and 
(ii)  developing  standards  for 
environmentally  sound  management  of 
wastes  destined  for  recovery  operations; 
and, 

(8)  WGWMP  activities  should  be 
continued  as  a  Part  I  program  to 
facilitate  participation  of  all  Member 
countries  in  the  wori^. 

At  its  March  24-26,  1999  meeting,  the 
EPOC  endorsed  these  recommendations. 
The  WGWMP  is  now  exploring  options 
for  their  implementation,  including 
streamlining  C(92)39  and  harmonizing  it 
with  the  Basel  Convention  where 
appropriate  and  consolidating  the  other 
legally-binding  waste-related  Council 
Acts  into  one  Act.  Formal  negotiations 
between  the  member  countries  resulting 
in  consensus  agreement  wiU  be  required 
before  amendments  to  these  Council 
Acts  can  be  forwarded  to  the  OECD 


Council  for  adoption  and  entry  into 
force. 

EPA  believes  the  harmonization  of 
C(92)39  with  the  Basel  Convention  will 
be  of  interest  to  US  stakeholders, 
including  environmental  interest  groups 
and  industry.  The  Agency  calls 
attention  to  recommendation  number  3 
which  is  of  particular  significance 
because  it  would  have  the  greatest 
impact  on  the  operation  of  C(92)39.  In 
addition  to  potential  effects  on    - 
transboundary  movements  of  regulated 
hazardous  wastes,  this  recommendation 
could  affect  movements  of  non- 
hazardous  wastes,  non- wastes,  and 
secondary  materials  which  may  be 
within  the  scope  of  C(92)39. 

n.  Di£Eerences  Between  the  OECD 
Control  System  and  the  Basel 
Convention 

The  overall  goal  of  the  Basel 
Convention  is  to  protect  human  health 
and  the  environment  against  the  adverse 
effects  from  the  generation  and 
inanagement  of  hazardous  wastes  and 
other  wastes.  The  main  objectives  of  the 
Basel  Convention  are  to: 
— ^Reduce  transboundary  movements  of 

Basel  wastes  to  a  minimum  consistent 

with  their  environmentally  soimd 

management; 
— Dispose  of  the  wastes  as  close  as 

possible  to  their  source  of  generation; 
— Minimize  the  generation  of  hazardous 

wastes  in  terms  of  quantity  and 

hazardousness; 
— ^Ensiu^  strict  control  on  the  movement 

of  wastes  across  borders  as  well  as  the 

prevention  of  illegal  traffic; 
— Prohibit  shipments  of  waste  to 

countries  lacking  the  legal, 

administrative  and  technical  capacity 

to  manage  and  dispose  of  them  in  an 

environmentally  sound  manner;  and 
— Assist  developing  countries  and 

coimtries  in  transition  in 

environmentally  sound  management 

of  their  own  wastes. 

The  Basel  Convention  establishes  a 
system  for  controlling  transboundary 
movements  of  hazardous  wastes  and 
other  wastes  for  both  final  disposal  and 
recycling  (note:  recycling  is  considered 
a  type  of  disposal  imder  the 
Convention).  It  sets  out  general 
obligations  and  specifies  nsirictious 
and  prohibitions  on  imports  and  exports 
of  such  wastes.  Its  primary  purpose  is  to 
protect  developing  countries  from  waste 
mismanagement. 

In  September  1995,  the  third  meeting 
of  the  Conference  of  the  Parties  (COP  HI) 
adopted  Decision  III/l  containing  an 
amendment  to  the  Convention  adding  a 
new  Article  4A  prohibiting  exports  of 
hazardous  waste  for  final  disposal  and 
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recycling  from  parties  listed  in  Annex 
Vn  (OEO)  countries,  European 
Community  and  Liechtenstein)  to  states 
not  listed  in  Annex  Vn.  This 
amendment  will  enter  into  force  when 
3/4  of  the  parties  present  and  voting  at 
COP  in  (i.e.,  62  parties)  have  ratified  it. 
As  of  June  1999, 14  ratifications  were 
reastered  with  the  UN  Depository. 
OECD  Council  Decision  C(92)39 
establishes  a  control  system, 
complementary  to  the  Basel  Convention, 
for  transfrontier  movements  of  wastes 
destined  for  recovery  operations  within 
the  OECD  area.  It  designates  three 
"tiers"  of  wastes  according  to  their 
potential  overall  environmental  risk:  the 
green,  amber  and  red  tiers  which  have 
coiresponding  waste  lists.  C(92)39 
requires  control  of  transfrontier 
movements  of  amber  and  red  tier 
wastes,  but  requires  no  control  for  green 
tier  wastes  destined  for  recovery 
operations,  other  than  those  normally 
applied  to  commercial  transactions.  Red 
list  wastes  are  subject  to  a  control 
procedure,  which  is  almost  identical  to 
the  Basel  Convention.  Amber  list  wastes 
are  subject  to  somewhat  less  stringent 
control  procediires,  including  allowing 
the  competent  authorities  to  use  "tacit" 
(presumed)  consent  as  a  means  of 
approval  for  a  notified  movement  of 
waste,  and  to  grant  "pre-consent"  to 
domestic  facilities  to  accept  amber  list 
wastes  imder  a  streamlined  set  of 
requirements. 

A.  Comparison  of  OECD  and  Basel 
Convention  Waste  Lists 

Both  the  Basel  Convention  and 
C(92)39  contain  waste  lists  which 
generally  define  the  scope  of  coverage  of 
each  agreement.  Annex  Vm  of  the  Basel 
Convention  contains  the  list  of 
hazardous  wastes  that  are  generally 
subject  to  the  requirements  of  the 
Convention  when  they  are  exported  or 
imported.  It  is  an  elaboration  of  the 
categories  and  constituents  of  Annex  I. 
Annex  IX  of  the  Convention  contains 
the  list  of  wastes  and  secondary 
materials  that  are  generally  outside  the 
scope  of  the  Convention,  and  thus  are 
not  subject  to  its  provisions  when 
exported  or  imported. 

As  mentioned  above,  C(92)39  contains 
three  waste  lists.  The  green  list  contains 
wastes  and  secondary  materials 
generally  considered  to  be  non- 
hazardous  in  most  or  all  OECD  member 
countries.  The  amber  list  contains 
wastes  generally  considered  to  be 
hazardous  by  the  member  countries, 
while  the  red  list  consists  of  wastes 
considered  extremely  hazardous  and 
that  warrant  full  export/import  controls. 

The  OECD  lists  were  developed 
according  to  the  following 


environmental  risk-based  criteria  in 
Annex  2  of  C(92)39.  These  criteria 
reflect  both  the  environmental  hazard 
presented  by  the  waste  and  the  typical 
management  practice  (recycling 
operation)  applied  to  it: 

Properties 

(1)  Does  the  waste  normally  exhibit 
any  of  the  hazardous  characteristics 
listed  in  Table  5  of  OECD  Coimcil 
Decision  C(88)90?  Furthermore,  it  is 
useful  to  know  if  the  waste  is  legally 
defined  as  or  considered  to  be  a 
hazardous  waste  in  one  or  more  member 
countries. 

(2)  Is  the  waste  typically 
contaminated? 

(3)  What  is  the  physical  state  of  the 
waste? 

(4)  What  is  the  degree  of  difficulty  of 
cleanup  in  the  case  of  accidental 
spillage  or  mismanagement? 

(5)  What  is  the  economic  value  of  the 
waste  bearing  in  mind  historical  price 
fluctuations? 

Management: 

(6)  Is  there  technological  capability  to 
recover  the  waste? 

(7)  Is  there  a  history  of  adverse 
environmental  incidents  arising  from 
transfrontier  movements  of  the  waste  or 
associated  recovery  operations? 

(8)  Is  the  waste  routinely  traded 
through  established  channels  and  is  that 
evidenced  by  commercial  classification? 

(9)  Is  the  waste  usually  moved 
internationally  under  the  terms  of  a 
valid  contract  or  chain  of  contracts? 

(10)  What  is  the  extent  of  reuse  and 
recovery  of  the  waste  and  how  is  any 
portion  separated  from  the  waste  but  not 
subject  to  recovery  managed? 

(11)  What  are  the  ove^l 
environmental  benefits  arising  fit)m  the 
recovery  operations? 

Another  important  distinguishing 
featiu^  of  the  OECD  waste  lists  is  the 
inclusion  of  Customs  codes.  The  OECD 
WGWMP  coordinates  closely  with  the 
Nomenclature  and  Classification 
Division  of  the  World  Customs 
Organization  in  comparing  the  waste 
listings  with  the  Harmonized 
Conunodity  Description  and  Coding 
System  (Harmonized  System,  or  HS) 
and  assigns  HS  codes  accordingly, 
where  applicable.  In  addition,  the  text 
of  some  OECD  waste  listings  identically 
matches  the  coimterpart  text  in  the  HS, 
which  facilitates  transboimdary 
movements  through  Customs  ports  in 
the  OECD  member  coimtries. 

By  contrast,  the  Basel  Convention 
waste  lists  in  Annexes  VIE  and  IX  of  the 
Convention  were  developed  based  on 
the  "intrinsic  hazard"  of  the  waste  (e.g. 
poisonous,  ignitable,  corrosive,  etc.), 


and  do  not  take  into  account  how  the 
waste  is  typically  managed,  and  other 
environmental  risk-based  factors.  The 
Basel  Convention  does  not  distinguish 
between  disposal  and  recycling,  so  its 
lists  contain  wastes  that  are  both 
recycled  and  disposed  (whereas  the 
OECD  lists,  for  the  most  part,  contain 
wastes  and  secondary  materials  that  are 
t)rpically  recycled).  In  addition,  the 
Basel  lists  do  not,  at  present,  contain  HS 
(Customs)  codes. 

The  remainder  of  this  section 
describes  some  of  the  significant 
difllerences  in  the  waste  lists  of  the  two  . 
agreements. 

1.  OECD  Green  List  vs.  Basel 
Convention  Annex  DC 

The  following  six  Basel  Convention 
Annex  IX  listings  do  not  have 
corresponding  entries  on  the  OECD 
green  list: 

BlOlO    Thorium  scrap 

B1030    Refractory  metals  containing 
residues 

B1050    Mixed,  non-ferrous  metal, 

heavy  fraction  scrap,  not  containing 
Annex  I  materials  in  concentrations 
sufficient  to  exhibit  Annex  III 
characteristics  ^ 

BllOO  Wastes  of  refractory  linings, 
including  crucibles,  originating 
frt)m  copper  smelting 

B3110    Fellmongery  wastes  not 

containing  hexavalent  chromium 
compoimds  or  biocides  or 
infectious  substances 

B3120    Wastes  consisting  of  food  dyes 
The  following  21  entries  on  the  OECD 

green  list  do  not  have  corresponding 

entries  on  Basel  Annex  DC: 

GA190    Molybdenimi  waste  and  scrap 

GA200    Tantaliun  waste  and  scrap 

GA300    Chromium  waste  and  scrap 

GC030    Vessels  and  other  floating 

structures  for  breaking  up,  properly 
emptied  of  any  cargo  and  other 
materials  arising  fr^m  the  operation 
of  the  vessel  which  may  have  been 
classified  as  a  dangerous  substance 
or  waste 

GC040    Motor  vehicle  wrecks,  drained 
of  liquids 

GC090    Molybdeniun 

GClOO    Tungsten 

GCllO    Tantalum 

GC120    Titanium 

GC130    Niobium 

GC140    Rhenium 


2  If  the  OECD  member  countries  agree  to  replace 
the  OECD  lists  with  the  Basel  Convention  lists, 
minor  wording  changes  will  be  necessary  to  correct 
language  unique  to  the  Basel  Convention.  For 
example,  in  Basel  Annex  IX  listing  B1050  above, 
the  term  "Annex  \"  could  be  deleted,  while  the 
phrase  "exhibit  Annex  III  characteristics"  could  be 
changed  to  "render  it  hazardous"  or  similar 
language  conveying  the  same  idea. 
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( !  S020    Glass  fiber  wastes 

(M^OIO    Ceramic  wastes  which  have 

been  fired  after  shaping,  including 

ceramic  vessels  (before  and/or  after 

use) 
(p|Sl60    Bitimiinous  material  (asphalt 

wastes)  from  road  construction  and 

maintenance,  not  containing  tar 
(^013    Waste,  parings,  and  scrap  of 

plastics  of  polymers  of  vinyl 

(Monde 
^140    Waste  textile  floor  coverings, 

carpets 


GM140    Waste  edible  fats  and  oils  of 
animal  or  vegetable  origin  (e.g? 
frying  oils) 

GNOIO    Waste  of  pig's,  hog's,  or  boar's 
bristles  and  hair  or  of  badger  hair 
and  other  brush  making  hair 

GN020    Horsehair  waste,  whether  or 
not  put  up  as  a  layer  with  or 
without  supporting  material 

GN030    Wastes  of  skins  and  other  parts 
of  birds,  with  their  feathers  or 
down,  of  feathers  and  parts  of 
feathers  (whether  or  not  with 


trimmed  edges)  and  down,  not 
further  worked  than  cleaned, 
disinfected  or  treated  for 
preservation 

GO040    Parings  and  other  waste  of 
leather  or  of  composition  leather, 
not  suitable  for  the  manufacture  of 
leather  articles,  excluding  leather 
sludges 
The  following  six  OECD  green  listings 

correspond  to  four  Basel  Annex  IX 

listings,  but  with  different  wordings 

(Table  1). 


Table  1.— Differences  in  Wording  Between  OECD  Green  List  and  Basel  Annex  IX 


OECD  green  listing 


Basel  annex  IX  listing 


ilJBOSO  Aluminum  skimmings  (excluding  those  that  are  flammable  or 
emit,  upon  contact  with  water,  flammable  gases  in  dangerous  quan- 
tities). 

I  ^|C020  Electronic  scrap  (e.g.  printed  circuit  txjards,  electronic  compo- 
nents, wire,  etc.)  and  reclaimed  electronic  components  suitable  for 
base  and  precious  metal  recovery. 


;C150    Gold  

3C160    Platinum  (the  expression  "platinum"  includes  platinum 

ium,  osmium,  palladium,  rhodium,  and  ruthenium) 
3C1 70    Other  precious  metals,  e.g.  silver. 
4H014    Waste,    parings,    and    scrap    of    plastics    of   polymers 

fluorinated  ethylene  (teflon,  PTFE). 


irid- 


of 


B1100    Aluminum  skimmings  (or  skims)  excluding  salt  slag. 


B1110  Waste  electrical  and  electronic  assemblies  or  scrap  (not  in- 
cluding scrap  from  electrical  power  generation)  (including  printed  cir- 
cuit boards)  not  containing  components  such  as  accumulators  and 
other  batteries  included  on  Annex  VIII,  mercury  switcfies,  glass  from 
cathode  ray  tubes  and  other  activated  glass  and  PCB  capacitors,  or 
not  contaminated  with  Annex  I  constituents  (e.g.  cadmium,  mercury, 
lead,  PCB)  or  from  which  these  have  been  removed,  to  an  extent 
they  do  not  possess  any  of  the  characteristics  contained  in  Annex  III. 

B1110  Electrical  and  electronic  assemblies  (including  printed  circuit 
boards,  electronic  components  and  wires)  destined  for  direct  reuse 
(reuse  can  include  repair,  refurbishment  or  upgrading,  but  not  major 
reassembly)  and  not  for  recycling  or  final  disposal  (in  some  countries 
these  materials  destined  for  direct  reuse  are  not  considered  wastes). 

B1150  Preckxjs  metals  and  alloy  wastes  (gold,  silver,  the  platinum 
group,  but  not  mercury)  in  a  dispersible,  non-liqukJ  form  with  appro- 
priate packaging  and  labeling. 

B3010  The  following  fluorinated  polymer  wastes:  perfluoroethylene/ 
propylene  (FEP),  perfluoroalkoxy  alkane  (PFA),  perfluoroalkoxy  al- 
kane  (MFA),  polyvinylfluoride  (PVF),  pdyvinylidenefluoride  (PVDF). 


EPA  is  interested  in  comments 
i^garding  the  significance  of  the 
ifferences  between  the  non-hazardous 
sts  of  the  two  agreements  and,  in 
articular,  whether  the  narrower  scope 
f  Basel  Annex  IX  could  have  any 
significant  bearing  on  intra-OECD  trade 
ih  these  wastes  and  materials. 

2 .  OECD  Amber  and  Red  Lists  vs.  Basel 
convention  Annex  Vni 

Of  perhaps  greater  significance  are  the 
:  ifferences  in  the  lists  of  regulated 
hazardous  wastes  of  the  two  agreements. 
A  waste  is  classified  as  hazardous  under 
I  le  Basel  Convention  if  it  is  linked  to 
E  ither  a  category  or  constituent  in 
/  jinex  I,  unless  it  does  not  exhibit  any 
of  the  characteristics  of  hazardous  waste 
cjontained  in  Annex  III  (Article  1 
[paragraph  l(a)).^  If  these  criteria  are  not 
satisfied,  the  waste  or  material  is  not 
Qovered  by  the  Convention  (and  may 


'In  addition,  wastes  considered  hazardous  under 
party's  domestic  laws  and  regulations  are  also 
a  iibject  to  control  under  the  Basel  Convention 
(  Vrticle  1  paragraph  1(b)). 


therefore  either  be  placed  on  Annex  IX 
or  remain  tmlisted).  The  scope  of 
coverage  in  C(92)39,  however,  is  not 
determined  by  such  a  combination  of 
categories/constituents  and  hazard 
characteristics;  thus,  Basel's  scope  of 
coverage  is  narrower  than  that  of 
C{92)39. 

Two  amber  listings  are  covered  by 
Annex  n  of  the  Basel  Convention, 
"Categories  of  Wastes  Requiring  Special 
Attention:  AB020  (residues  arising  irom 
the  combustion  of  miuiicipal/household 
wastes),  and  AD160  (municipal/ 
household  wastes). 

One  OECD  red  listing  (RB020, 
ceramic-based  fibers  of  physico- 
chemical  characteristics  similar  to  those 
of  asbestos)  and  the  following  27  OECD 
amber  listings  do  not  directly 
correspond  to  entries  on  Basel  Annex 
Vttl  (in  most  cases  there  is  no  linkage  to 
Basel  Annex  I;  in  order  to  add  them  to 
Basel  Annex  VIII,  at  a  minimum  an 
amendment  of  Basel  Annex  I  would  be 
required): 


AAOIO    Dross,  scalings  and  other 

wastes  from  the  manufacture  of  iron 

and  steel 
AA050    Alimiinum  ashes  and  residues 
AA060    Vanadium  ashes  and  residues 
AA070    Ashes  and  residues  containing 

metals  or  metal  compounds  not 

elsewhere  specified  or  included 
AAllO    Residues  from  alumina 

production  not  elsewhere  specified 

or  included 
AA190    Magnesium  waste  and  scrap 

that  is  flammable,  pyrophoric  or 

emits,  upon  contact  with  water, 

flammable  gasses  in  dangerous 

quantities 
ABOIO    Slag,  ash  and  residues,  not 

elsewhere  specified  or  included 
AB030    Wastes  from  non-cyanide  based 

systems  which  arise  from  surface 

treatment  of  metals 
AB070    Sands  used  in  foimdry 

operations 
AB120    Inorganic  halide  compounds, 

not  elsewhere  specified  or  included 
AB 1 30    Used  blasting  grit 
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AB150    Unrefined  calcium  siilfite  and 

calcitun  sulfate  from  flue  gas 

desidfurization  (FGD) 
AC020    Bituminous  materials  (asphalt 

waste)  not  elsewhere  specified  or 

included 
AC060    Hydraulic  fluids 
AC070    Brake  fluids 
AC080    Antifreeze  fluids 
AC140    Triethylamine  catalyst  for 

setting  foundry  sands 
AC150    Chlorofluorocarbons 
AC160    Halons 

ACl  70    Treated  cork  and  wood  wastes 
AC250    Surface  active  agents 

(surfactants) 
AC260    Liquid  pig  manure;  feces 
AC270    Sewage  sludge 
AD090    Wastes  from  the  production, 

formulation  and  use  of  reprographic 

and  photographic  chemicals  and 
.  materials  not  elsewhere  specified  or 

included 
ADlOO    Wastes  from  non-cyanide 

based  systems  which  arise  from 

surface  treatment  of  plastics 
AD120    Ion  exchange  resins 
AD150    Naturally-occiuring  organic 

material  used  as  a  filter  medium 

(such  as  bio-filters) 
The  following  nine  Annex  Vm 
listings  do  not  correspond  to  any  OECD 
amber  or  red  listing.  There  are  several 
possible  explanations  for  this:  (i)  these 
wastes  are  not  typically  recycled:  (ii)  the 


Basel  parties  and  OEC3D  member 

coimtries  disagree  as  to  their 

hazardousness;  and/or  (iii)  there  are 

different  criteria  for  listing  wastes  in 

Basel  (intrinsic  hazard)  vs.  C(92)39 

(risk): 

A1040    Wastes  having  as  constituents: 
metal  carbonyls;  hexavalent 
chromium  compounds 

All 80    Waste  electrical  and  electronic 
assemblies  or  scrap  containing 
components  such  as  accumulators 
and  other  batteries  included  in 
Annex  Vm,  mercury  switches,  glass 
from  cathode  ray  tubes  and  other 
activated  glass  and  PCB  capacitors, 
or  contaminated  with  Annex  I 
constituents  (e.g.  cadmiiun, 
mercury,  lead,  PCB)  to  an  extent 
that  they  possess  any  of  the 
characteristics  contained  in  Annex 
in  (note  the  related  entry  on  Annex 
K:  BlllO) 

A2060    Coal-fired  power  plant  fly  ash 
containing  Annex  I  substances  in 
concentrations  sufficient  to  exhibit 
Annex  in  characteristics  (note  the 
related  entry  on  Annex  IX:  B2050) 

A3 100    Waste  parings  and  other  waste 
of  leather  or  of  composition  leather 
not  suitable  for  the  manufacture  of 
leather  articles  containing 
hexavalent  chromium  compounds 
or  biocides  (note  the  related  entry 
on  Annex  IX:  B3090) 


A3110    Fellmongery  wastes  containing 
hexavalent  chromiiun  compoimds 
or  biocides  or  infectious  substances 
(note  the  related  entry  on  Annex  DC: 
B3110) 

A4020    Clinical  and  related  wastes; 
that  is,  waste  arising  from  medical, 
nursing,  dental,  veterinary,  or 
^similar  practices,  and  wastes 
generated  in  hospitals  or  other 
facilities  during  the  investigation  or 
treatment  of  patients,  or  research 
projects 

A4130    Waste  packages  and  containers 
containing  Annex  I  substances  in 
concentrations  sufficient  to  exhibit 
Annex  in  hazard  characteristics 

A4140    Waste  consisting  of  or 

containing  off  specification  or  out- 
dated chemicals  corresponding  to 
Annex  I  categories  and  exhibiting 
Annex  m  hazard  characteristics 

A4150    Waste  chemical  substances 
arising  fit>m  research  and 
development  or  teaching  activities 
which  are  not  identffied  and/or  are 
new  and  whose  effects  on  human 
health  and/or  the  environment  are 
not  known 

The  following  13  amber  listings  are 
broader  in  scope  than  their 
corresponding  Annex  Vm  listings 
(Table  2). 


Table  2.— Amber  Listings  Broader  in  Scope  Than  Corresponding  Annex  VIII  Listings. 


OECD  amber  listing 


AA020   Zinc  ashes  and  residues 


AA040    Copper  asties  and  residues 


AA161    Ash  from  incineration  of  printed  circuit  boards 

AA180  Used  batteries  or  accumulators,  wfwie  or  crushed,  other  than 
lead-acid  batteries,  and  waste  and  scrap  arising  from  the  production 
of  batteries  and  accumulators,  not  otherwise  specified  or  included. 

AB110    Basic  solutions  

AB140    Gypsum  arising  from  chemical  industry  processes 

AC030    Waste  oils  unfit  for  lf>eir  originally  intended  use  

AC090  Waste  from  production,  formulation,  and  use  of  resins,  latex, 
plastidzers,  glues  and  adhesives. 

AC130    Ethers 

AC180    Leather  dust,  ash,  sludges  and  flours ".!""!!!! 


Basel  convention  annex  VIII  listing 


AlOeo  Waste  zinc  residues  not  included  in  Annex  IX,  containing  lead 
and  cadmium  in  concentrations  sufficient  to  exhibit  Annex  III  charac- 
teristics. 

A1090  Ashes  from  the  incineration  of  copper  wire. 

A1100  Dusts  and  residues  from  gas  dearvng  systems  of  copper 
smelters. 

All  10  Spent  electrolytic  solutions  from  copper  electrorefining  and 
electrowinning  operations. 

A1120  Waste  sludges,  excluding  anode  slimes,  from  copper 
electrorefining  and  electrowinning  operations. 

A1 1 30    Spent  etching  solutions  containing  dissolved  copper. 

Al  140    Waste  cupric  chloride  and  copper  cyanide  catalysts. 

All 50  Precious  metal  ash  from  incineration  of  printed  circuit  boards 
not  included  in  Annex  IX. 

A1170  Unsofted  waste  batteries  excluding  mixtures  of  only  Annex  IX 
batteries.  Waste  batteries  not  specified  on  Annex  IX  containing 
Annex  I  cortstituents  to  an  extent  to  render  tfiem  hazardous. 

A4090  Waste  acidic  or  basic  solutions,  other  than  those  specified  in 
the  corresponding  entiy  on  Annex  IX  (note  the  related  entry  on 
Annex  IX:  B2120). 

A2040  Waste  gypsum  arising  from  chemical  industry  processes,  when 
containing  Annex  I  constituents  to  the  extent  that  it  exhibits  an 
Annex  III  hazardous  characteristic  (note  the  related  entry  on  Annex 
IX:  B2080). 

A3020  Waste  mirteral  oils  unfit  for  their  originally  intended  use. 

A3050  Waste  from  production,  fonnulation,  and  use  of  resins,  latex, 
plastidzers,  glues/adf)esives  excluding  such  wastes  specified  on 
Annex  IX  (note  the  related  entry  on  Annex  IX:  B4020). 

A3080  Waste  ethers  not  including  those  specified  on  Annex  IX. 

A3090  Waste  leather  dust,  ash,  sludges  and  flours  when  contaning 
hexavalent  chromium  compounds  or  biocides  (note  the  related  entry 
on  Annex  IX:  B3100). 
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Table  2.— Amber  Listings  Broader  in  Scx)pe  Than  Corresponding  Annex  VIII  Listings.— Continued 


OECD  amber  listing 


Basel  convention  annex  Vlll  listing 


a: 070    Wastes  from  production,  formulation  and  use  of  inks,  dyes, 
I  tigments,  paints,  lacquers,  vamish. 


A :  1 1 0    Acidic  solutions 


A :  130    Single  use  cameras  witti  batteries 


A4070  Wastes  from  the  production,  formulation  and  use  of  inks,  dyes, 
pigments,  paints,  lacquers,  vamish  excluding  any  such  waste  speci- 
fied on  Annex  IX  (note  the  related  entry  on  Annex  IX:  5401 0). 

A4090  Waste  acidk:  or  basic  solutions,  other  than  those  specified  in 
the  corresponding  entry  on  Annex  IX  (note  the  related  entry  on 
Annex  IX:  B2120). 

A1180  Waste  electronic  assemblies  or  scrap  containing  components 
such  as  accumulators  and  other  batteries  in  Annex  Vlll. 


Tlie  following  18  Anne    VEQ  listings  are  broader  in  scope  than  their  corresponding  amber  listings  (Table  3). 

Table  3.— Annex  Vlll  Listings  Broader  in  Scope  than  Corresponding  Amber  and  Red  Listings. 


OECD  amber  or  red  listing 


Basel  conventkyi  annex  Vlll  listing 


A  ■  03O    Lead  ashes  and  reskjues 


A  <  080    ThaUium  waste  arxJ  residues 


A  ■  090    Arsenic  waste  and  residues 


Ai 


100    Mercury  waste  and  residues 


A :  080    Waste  catalysts  not  on  the  green  list 


A 1 010  Waste  from  the  production/processing  of  petroleum  coke  and 
I  Ntumen,  excluding  anode  butts. 

A[  040    Leaded  petrol  (gasoline)  sludges  

DFC030    Leaded  anti-knock  compound  sludges 

AQ120    Polychlorinated  naphthalenes ^ 

Atil90    Fluff  light  fraction  from  automobile  shredding  

At  170  Spent  activated  carbon  having  hazardous  characteristKS  and 
Resulting  from  its  use  in  the  inorganic  chemical,  organk;  cfiemk:al  and 
pharmaceutical  industries,  waste  water  treatment,  gas/air  cleaning 

J  processes  and  similar  applkations. 

F^OIO  Wastes,  substance  and  artk:)es  containing,  consisting  of  or 
contaminated  with  polychlorinated  biphenyl  (PCB)  and/or  poly- 
Chlorinated  terphenyl  (PCT)  and/or  polybrominated  biphenyl  (PBB), 
Ixluding  any  other  polybrominated  analogues  of  these  compounds, 
[t  a  concentration  level  of  50  mg/kg  or  more. 


Peroxkles  other  than  hydrogen  peroxkle 


A1010  Metal  wastes  consisting  of  alk>ys  of  lead,  but  excluding  such 
wastes  as  specifically  listed  on  AQg^x  IX. 

A1020  Wastes  having  as  constituents  or  contaminants,  excluding 
metal  waste  in  massive  form,  lead  or  lead  components. 

A1010  Metal  wastes  and  waste  consisting  of  alloys  of  thallium,  but 
excluding  such  wastes  specifically  listed  on  Annex  IX. 

A1030  Wastes  having  as  constituents  or  contaminants  thallium;  thal- 
lium compounds. 

A1010  Metal  wastes  and  waste  consisting  of  alloys  of  arsenic,  txit  ex- 
cluding such  wastes  specifically  listed  on  Annex  IX. 

A1030  Wastes  having  as  constituents  or  contaminants  arsenic;  ar- 
senk:  compounds. 

A1010  Metal  wastes  and  waste  consisting  of  alloys  of  mercury,  but 
excluding  such  wastes  specifically  listed  on  Annex  IX. 

A1030  Wastes  having  as  constituents  or  contaminants  mercury;  mer- 
cury compounds. 

A2030  Waste  catalysts  but  excluding  such  wastes  specified  on  Annex 
IX. 

A1 140    Waste  cupric  chloride  and  copper  cyanide  catalysts. 

A3010  Waste  from  the  productran  or  processing  of  petroleum  coke  and 
bitumen. 

A3030  Wastes  that  contain,  consist  of  or  are  contaminated  with  lead- 
ed anti-krKx:k  compound  sludges. 

A3180  Waste,  substances  and  artk^les  containing,  consisting  of  or 
contaminated  with  polychlorinated  naphthalene  (PCN). 

A3120    Fluff — light  fraction  from  shredding. 

A4160  Spent  activated  cartwn  not  included  in  Annex  IX  (note  the  re- 
lated entry  on  Arviex  IX:  B2060). 


A3180  Wsistes,  substances  and  articles  containing,  consisting  of  or 
contaminated  with  polychtorinated  biphenyl  (PCB),  polychlorinated 
terphenyl  (PCT),  polychlorinated  naphthalene  (PCN)  or 
polybrominated  biphenyl  (PBB),  or  any  otf>er  polybrominated  ana- 
logues of  these  compounds  at  a  concentratkxi  level  of  50  mg/kg  or 
more. 

A4120  Wastes  that  contain,  consist  of  or  are  contaminated  with  per- 
oxides. 


A  is  interested  in  comments 
;arding  the  significance  of  the 
erences  between  the  OECD  amber/ 

n  >^  lists  and  Basel  Annex  vm  for  intra- 

C  £CD  trade  purposes. 

)ECD  Green  List  vs.  Basel  Annex 
I,  OECD  Amber  List  vs.  Basel  Aimex 
and  "Mirror  Listings" 

inally,  there  are  a  number  of  entries 
iiiboth  C(92)39  and  the  Basel 
C  (invention  that  are  either  partially  or 
eitirely  covered  by  entries  on  the 
oh  posite  list  in  the  other  agreement.  For 


example,  18  Annex  IX  listings  are  at 
least  partially  covered  by  17  amber 
listings  (Table  4).  This  is  largely  due  to 
the  fact  that  the  Basel  Convention  lists 
contain  "mirror  listings"  "listings  on 
both  Annexes  VHI  and  DC  that  differ 
either  by  specifying  the  particular 
contaminants  or  constituents  that 
distinguish  hazardousness  from  non- 
hazardousness,  or  by  simply  re-stating 
the  Convention's  scope  of  coverage 
(which  is  also  the  Annex  DC  chapeau); 
namely  whether  the  waste  contains 
Annex  I  material  in  sufficient  quantities 


to  cause  the  waste  to  exhibit  an  Annex 
in  characteristic.  These  mirror  listings 
can  be  confusing  for  regulators  and,  in 
particular,  Customs  officials  at  border 
crossings  who  must  make  decisions 
about  a  particular  shipment  including 
verifyii^  shipping  documents  and 
assessing  tariffs.  For  example,  it  could 
be  quite  challenging  for  a  Customs 
officer  to  fulfill  his/her  duties  for  a 
shipment  of  material  coming  under  the 
following  Basel  mirror  listing:  "B1160 
Precious  metal  ash  fix»m  the  incineration 
of  printed  circuit  boards  (note  the 


*;> 
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related  entry  on  Annex  Vm  A1150)". 
When  the  Customs  official  looks  to  the 
miiTor  listing  on  Annex  Vm,  they  would 
find  the  following  wording:  "All 50 
Prefnous  metal  ash  firom  incineration  of 
printed  circuit  boards  not  included  on 
Annex  DC."  Because  many  of  the  Basel 
mirror  listings  are  not  easily 
distinguishable,  it  is  possible  that 
transboundary  movements  within  the 


OECD  area  could  be  affected.  EPA  is 
interested  in  comments  on  this  issue. 
While  there  are  some  mirror  listings 
on  the  OEQD  lists,  they  are  significantly 
fewer  in  number  and  are  typically 
distingmshed  more  precisely,  usually 
with  one  listing  quite  specific  and  its 
mirror  listing  board;  for  example, 
magnesium  waste  and  scrap  is  mirror 
listed  as  follows:  "GA210  Magnesiiim 


waste  and  scrap  (excluding  those  listed 
in  AA190)"  and,  "AA190  Magnesium 
waste  and  scrap  that  is  flammable, 
P3rrophoric  or  emits,  upon  contact  with 
water,  flammable  gasses  in  dangerous 
quantities."  Table  4  presents  the  listings 
on  Basel  Annex  IX  which  are  at  least 
partially  covered  by  broader  OECD 
amber  listings. 


Table  4.— Basel  Annex  IX  Listings  Partially  Covered  by  OECD  Amber  listings 


OECD  amber  listing 


AA020    Zinc  ashes  and  residues 


AA040    Copper  ashes  and  residues 


AA1S0    Precious  metal  bearing  residues  in  solid  form  wttich  contain 

traces  of  inorganic  cyanides. 
AA161    Ash  from  incineration  of  printed  circuit  boards 

AA162    Photographic  film  ash  

AA180  Used  batteries  or  accumulators,  whole  or  cnished,  other  than 
lead-add  batteries,  and  waste  and  scrap  arising  from  the  production 
of  batteries  and  accumulators,  not  otherwise  specified  or  included. 

AB050    Calcium  fluoride  sludge 

AB090    Waste  hydrates  of  aluminum  ^ 

AB100    Waste  alumina 

AB110    Basic  solutions 

AB140    Gypsum  arising  from  cf>emical  industry  processes 

AC090  Waste  from  tfte  production,  formulation  and  use  of  resins, 
latex  plastictzers,  glues  and  adhesives. 


AC130    Ethers 

AC180    Leather  dust,  ash,  sludges  and  flours 


A0070    Wastes  from  production,  formulation  an  use  of  inks,  dyes,  pig- 
ments, pcunts,  lacquers,  vamish. 


AD1 1 0    Acidic  solutions 


A0130    Single  use  cameras  with  batteries 


Basel  convention  annex  IX  listing 


B1080  Zinc  ash  and  residues  including  zinc  alloys  residues  in  dis- 
persible  fomi  unless  containing  Annex  I  constituents  in  concentra- 
tions sufficient  to  exhibit  Annex  III  characteristics  or  exhit)<ting  haz- 
ardous characteristic  H4.3. 

B1220  Slag  from  zinc  production,  chemically  stabilized,  having  a  high 
iron  content  (above  20%)  and  processed  according  to  industrial 
specifications  (e.g.  DIN  4301)  mainly  for  construction. 

B1070  Waste  of  copper  and  copper  alloys  in  dispersible  form,  unless 
they  contain  Annex  I  constituents  to  an  extent  that  tfiey  exhibit 
Annex  III  cfiaracteristics. 

B1240    Copper  oxide  mill  scale. 

B1140  Precious-metal  bearing  residues  in  solid  form  which  contain 
traces  of  inorganic  cyanides. 

B1160  Precious  n)etal  ash  from  the  incineration  of  printed  circuit 
boards  (note  the  related  entry  on  Annex  VIII:  A1150). 

B1 170    Precious  metal  ash  from  the  incineration  of  photographic  film. 

B1090  Waste  batteries  conforming  to  a  specification,  excluding  those 
made  with  lead,  cadmium  or  mercury. 

B2070    Calcium  fluoride  sludge. 

B2100  Waste  hydrates  of  aluminum  and  waste  alumina  and  residues 
from  eUumina  production  excluding  such  materials  used  for  gas 
cleaning,  flocculation  or  fiKration  processes. 

B2120  Waste  acidic  or  basic  solutions  with  a  pH  greater  than  2  and 
less  than  1 1 .5,  which  are  not  conrosive  or  otherwise  hazardous  (note 
the  related  entry  on  Annex  VIII:  A4090). 

B2080  Waste  gypsum  arising  from  chemical  industry  processes  not 
included  on  Annex  VIII  (note  the  related  entry  on  Annex  VIII:  A2040). 

B4020  Wastes  from  production,  formulation,  and  use  of  resins,  latex, 
plasticisers,  glues/adhesives,  not  listed  on  Annex  VIM,  free  of  sol- 
vents and  other  contaminants  to  an  extent  that  they  do  not  exhibit 
Annex  III  characteristics,  e.g.,  water  based,  or  glues  based  on  casein 
starch,  dextrin,  cellulose,  ethers,  polyvinyl  alcohols  (note  the  related 
entry  on  Annex  VIII:  A3050). 

B3130  Waste  polymer  ethers  and  waste  non-hazardous  monomer 
ethers  incapat)ie  of  forming  peroxides. 

B3090  Leather  dust,  ash,  sludges,  or  flours  not  containing  hexavalent 
chromium  compounds  or  biocides  (note  the  related  entry  on  Annex 
VIII:  A3090). 

B4010  Wastes  consisting  mainly  of  waste-based/latex  paints,  inks 
and  fiarder)ed  vamlshes  not  containing  organic  solverrts,  heavy  met- 
als, or  biocides  to  an  extent  to  render  tfiem  hazardous  (note  the  re- 
lated entry  on  Annex  VIII:  A4070). 

B2120  Waste  acklic  or  basic  solutions  with  a  pH  greater  than  2  and 
less  than  11.5,  which  are  not  corrosive  or  otherwise  hazardous  (note 
the  related  entry  on  Annex  VIII:  A4090). 

B4030  Used  single  use  cameras  with  batteries  not  included  in  Annex 
VIM. 


In  additfon,  five  green  listings  are  potentially  covered  by  corresponding  listings  on  Annex  Vm  (Table  5). 
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Table  5.— OECD  Green  Listings  at  Least  PARTiAav  Covered  by  Basel  Annex  Vlll  Listings 


OECD  green  listing 


Basel  convention  annex  Vlll  listing 


Q  3020    Zinc-containing  drosses: 

GB021    Galvanizing  slab  zinc  top  dross  (>90%  Zn) 

GB022    Galvanizing  slab  zinc  bottom  dross  (>92%  Zn) 

GB023    Zinc  die  casting  dross  (>85%  Zn) 

GB024    Hot  dip  galvanizer  slab  zinc  dross  (batch)  (>92%  Zn) 

GB025    Zinc  skimmings 
$  3040    Slags  from  precious  metals  and  copper  processing  for  further 

refining. 
0  i^OSO    Spent  Fluid  Catalytic  Cracking  (FCC)  catalysts  (e.g.  aluminum 

oxide  zeolites). 
$0040    Coal  fired  power  plant  fly  ash  


$fl040  Parings  and  other  waste  of  leather  or  of  composition  leatfier, 
not  suitable  for  the  manufacture  of  leather  articles,  excluding  leather 
jsiudges. 


A1080  Waste  zinc  residues  not  included  on  Annex  IX.  containirtg  lead 
and  cadmium  in  concentrations  sufficient  to  exhit>it  Annex  III  charac- 
teristics. 


A1100    Dusts  and  residues  from  gas  cleaning  systems  <A  copper 

smelters. 
A2030    Waste  catalysts  but  excluding  such  wastes  as  specified  on 

Annex  IX. 
A2060    Coal  fired  power  plant  fly  ash  containing  Annex  I  substances 

in  coTKentrations  sufficient  to  exhit>it  Annex  III  characteristics  (note 

ttie  related  entry  on  Annex  IX:  B2050). 
A3100    Waste  parings  and  other  waste  of  leather  or  of  composition 

leather  not  suitable  for  the  manufacture  of  leather  articles  containing 

hexavalent  chromiurh  compounds  or  biocides  (note  ttie  related  entry 

on  Annex  IX:  83090). 


Germany,  possibly  along  with  other 
(t]^Q}  member  countries,  will  submit 
plications  to  the  Basel  Convention 
fview  procedure  for  eacK  of  the 
ssing  21  green  listings  seeking  to  add 
em  to  Basel  Annex  IX.  These 
^^plications  will  be  submitted  in  time 
be  placed  on  the  agenda  for  the  next 
leeting  of  the  Technical  Working 
(^up  (TWG)  (which  performs  the  ■ 
1 4view  procediue  functions  within  the 
el  Convention)  in  spring  2000.  The 
irpose  of  this  is  to  attempt  to 
inimize  the  inconsistencies  between 
e  lists  as  quickly  as  possible,  with  a 
ew  to  the  goal  of  substitution  of  the 
el  Usts.for  the  OECD  lists  in  C(92)39. 
e  27  missing  amber  listings  will  be 
ddressed  later,  including  whether  and 
tbw  to  add  them  in  light  of  the  Annex 
1  /Annex  III  scope  of  coverage.  The  issue 
( )f  the  different  wording  between  the 
o  sets  of  lists  for  the  same  or  similar 
astes  and  whether  to  submit 
plications  to  the  Basel  TWG  to  modify 
,e  Basel  Annex  VIII  listings  had  not. 
n  discussed  to  date. 
EPA  is  interested  in  learning  whether 
embers  of  the  U.S.  regulated 
( :pmmimity  or  others  have  an  interest  in 
bmitting  applications  to  the  Basel 

.  Any  such  applications  require  the 
pport  of  and  must  be  submitted 
ugh  at  least  one  government — either 
i  ijparty  or  a  non-party.  Applications 
iUbmitted  through  the  U.S.  government 
tould  need  the  support  of  and  would 
)b  submitted  by  EPA. 

4I.  Purpose  of  Today's  Document 

The  purpose  of  today's  document  is  to 
iring  to  the  public's  attention 
-ecommendation  niunber  3  above  and  to 
(plicit,  on  a  volimtary  basis,  further 
^formation  on  the  potential  impacts  of 
ihd  issues  associated  with 
larmonization  of  C(92)39  with  the  Basel 


Convention.  Interested  parties  are 
welcome  to  provide  information  on  any 
of  the  other  recommendations;  however, 
EPA  is  most  interested  in  receiving 
information  on  recommendation 
number  3  at  this  time.  EPA  may  publish 
future  Federal  Register  docimients 
seeking  voluntary  information  regarding 
the  other  recommendations. 

In  consultations  with  members  of  the 
U.S.  regulated  commimity,  EPA  has 
been  made  aware  of  a  number  of  general 
concerns.  Most  of  these  concerns  fall 
into  two  main  categories:  (i)  the 
proposed  replacement  of  the  green, 
amber,  and  red  lists  with  Basel  Annexes 
Vin  and  DC;  and,  (ii)  the  proposed 
replacement  of  the  Review  Mechanism 
with  the  adjustment  procedure.  In  order 
for  EPA  and  other  federal  agencies  to 
fully  understand  the  potential  impacts 
of  harmonizing  OECD  Council  Decision 
C(92)39  with  the  Basel  Convention, 
today's  notice  requests  specific 
information  from  interested  parties. 

A.  Specific  Information  Requested  by 
EPA 

In  addition  to  other  information 
requested  throughout  this  notice,  EPA  is 
asking  the  U.S.  regulated  community 
and  other  interested  parties  to  provide 
the  following  specific  information.  EPA 
notes  that  this  request  is  strictly 
voluntary  in  nature;  however,  the 
Agency  encourages  any  and  all 
interested  parties  to  provide  the 
requested  information  as  it  will  be 
helpful  to  negotiators  in  identifying 
potential  areas  of  concern. 

1.  Waste  Lists 

Regarding  replacement  of  the  OECH) 
green,  amber,  and  red  lists  with  Basel 
Convention  Annexes  VIII  and  DC, 
general  concerns  have  been  expressed 
that  use  of  the  Basel  lists  could  affect 


the  flow  of  secondary  materials  and 
wastes  throughout  the  OECD  area.  EPA  " 
is  interested  in  specific,  concrete 
examples  of  these  concerns  in  addition 
to  the  following  information: 

a.  Statistics  and  Data.  For  any  and  all 
items  listed  on  the  OECD  green,  amber, 
and  red  lists,  and  Basel  Convention 
Annexes  VIII  and  IX,  the  Agency  is 
interested  in  any  and  all  reasonably 
available  information  on:  (i)  established 
and  anticipated  future  trade  patterns 
vdthin  the  OECD  area,  (ii)  economic 
value  of  the  trade  in  these  wastes  and 
materials,  (iii)  volumes  of  the  wastes 
and  materials  moving  within  the  OECD 
area,  and  (iv)  any  other  relevant 
information.  Of  particular  importance  is 
information  on  secondary  materials 
which,  when  recycled  in  certain  ways, 
are  excluded  from  the  definition  of  solid 
waste  under  RCRA  (e.g. 
characteristically  hazardous  sludges 
which,  when  reclaimed  (including 
when  exported  within  the  OECD  area 
for  reclamation),  are  not  solid  wastes). 
Because  these  materials  are  not  solid 
wastes  in  the  U.S.,  but  may  be 
considered  solid  and  hazardous  waste 
in  other  OECD  coimtries  (and  could 
therefore  be  subject  to  C(92)39  in  those 
coimtries),  EPA  has  no  knowledge  of  the 
volume  and  economic  value  of  this 
trade,  and  therefore  does  not  fully 
imderstand  how  substitution  of  the 
Basel  lists  for  the  OECD  lists  could 
affect  transboundary  movements  of 
these  materials.  EPA  is  also  interested  in 
receiving  statistics  on  items  listed  in 
C(92)39,  but  that  are  not  listed  on 
Annexes  VIII  and  IX  (e.g.  see  section 
1(C)(1)  above). 

It  should  be  noted  that  because  the 
U.S.  implements  the  terms  of  C(92)39 
through  RCRA,  the  current  and  any 
future  OECD  waste  lists  serve  as 
guidance  for  the  U.S.  regulated 
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community  as  to  how  other  OECD 
member  countries  likely  regulate  a 
material  or  waste  imder  the  terms  of 
C(92)39.  The  scope  of  coverage  for 
purposes  of  U.S.  implementation  of  any 
harm(Hiized  OECD  agreement  will 
remain  as  it  is  under  RCRA  imtil  and 
imless  EPA  obtains  other  statutory 
authorities  that  would  allow  or  require 
changes  to  the  current  scope  of  coverage 
(such  as,  for  example,  amendments  to 
RCRA  to  ratify  and  implement  the  Basel 
Convention). 

b.  Potential  Effects  on  Transboundary 
Movements.  The  Agency  is  interested  in 
any  and  all  information  regarding 
potential  problems  that  could  arise  from 
the  use  of  Basel  Annexes  Vm  and  DC  to 
implement  C(92)39  as  compared  to  the 
green,  amber,  and  red  lists.  For  example, 
die  OECD  waste  lists  contain 
Harmonized  System  (HS),  or  Customs, 
codes  where  applicable.  The  Basel  lists 
do  not  currently  contain  HS  codes. 
Another  example  of  how  potential 
problems  could  arise  is  in  the  actual 
wording  differences  between  the  lists. 
For  example.  OECD  green  listing 
number  GC020  has  the  following 
wording:  "Electronic  scrap  (e.g.  printed 
circuit  boards,  electronic  components, 
wire,  etc.)  and  reclaimed  electronic 
components  suitable  for  base  and 
precious  metal  recovery",  while  the 
corresponding  wording  in  Basel  Annex 
IX  listing  number  BlllO  is:  "Electrical 
and  electronic  assemblies  (including 
printed  circuit  boards,  electronic 
components  and  wnres)  destined  for 
direct  reuse  (reuse  can  include  repair, 
refurbishment  or  upgrading,  but  not 
major  assembly),  and  not  for  recycling 
or  final  disposal  (in  some  countries 
these  materials  destined  for  direct  reuse 
are  not  considered  wastes)".  Another 
example  would  be  OECD  amber  listing 
numhsr  AA060  "Vanadium  ashes  and 
residues"  which  has  no  corresponding 
Basel  Annex  Vm  listing  because 
vanadium  does  not  belong  to  any 
category  in  Annex  I  of  the  Basel 
Convention,  and  therefore  cannot  be 
included  in  Annex  Vm  (i.e.  vanadium  is 
outside  the  scope  of  the  Basel 
Convention).  In  practice,  this  could 
result  in  uneven  control  within  the 
OECD  area. 

2.  Waste  List  Review  Procedures 

The  Agency  is  interested  in  comments 
regarding  changing  the  ciurrent  Review 
Mechanism  for  adjusting  the  green, 
amber,  and  red  lists,  to  a  new 
adjustment  procedure.  Currently, 
C(92)39  mandates  a  standing  Review 
Mechanism  to  adjust,  on  a  regular  basis, 
the  green,  amber,  and  red  lists  of  wastes 
in  appendices  3,  4,  and  5  respectively. 
Any  government,  regulated  entity,  or 


other  interested  party  can  submit  an 
application  to  the  Review  Mechanism  to 
add,  delete,  move,  or  adjust  a  waste 
listing  as  long  as  the  application  is 
supported  by  at  least  one  member 
government.  Although  some  have 
indicated  an  interest  in  doing  so,  to 
date,  no  U.S.  entity  has  ever  submitted 
an  application  to  the  OECD  Review 
Mechanism  through  EPA.  This  apparent 
lack  of  interest  could  indicate  that  the 
U.S.  regulated  community  is  generally 
satisfied  with  the  OECD  waste  lists. 
Alternatively,  it  could  mean  that  given 
the  Q^CD  waste  lists  serve  only  as 
guidance  for  the  U.S.  regulated 
community,  there  is  not  a  strong  need 
for  waste  list  adjiistments  because  there 
is  no  direct  impact  on  the  regulated 
community  presented  by  the  lists 
(although  there  can  be  significant 
indirect  impacts  if  U.S.  trading  partners 
impose  OECD  controls  on  wastes  or 
materials  not  regulated  as  hazardous 
imder  U.S.  laws  and  regulations). 

The  future  operation  of  C(92)39,  in 
terms  of  adjustments  to  its  new  waste 
lists,  woidd  include  a  body  similar  to 
the  Review  Mechanism  to  be  called  the 
adjustment  procedure.  While  the  actual 
operation  of  the  adjustment  procedure 
woidd  be  similar  to  the  current  Review 
Mechanism,  there  woidd  be  some 
significant  differences.  Under  this  new 
ad-hoc  body,  a  U.S.  entity  interested  in 
applying  to  make  changes  to  the  OECD 
waste  lists  (e.g.  to  modify  the  wording 
of  a  particiUar  listing  or  to  move  a 
particular  listing  bom  one  list  to  the 
other)  would  be  required  to  first  submit 
an  application  to  the  Basel  Convention 
review  procedure.  For  example,  and  as 
previously  discussed,  Germany  plans  to 
submit  applications  for  the  21  OECD 
green  listings  not  currenUy  in  Basel 
Annex  DC.  If  the  resulting  decision  by 
the  Basel  COP  was  considered  to  be 
insufficient  for  purposes  of  intra-OECD 
trade,  or  if  the  COP  declined  to  take 
action  at  all.  the  U.S.  entity  could  then, 
with  the  support  of  EPA,  submit  an 
application  to  the  OECD  adjustment 
procedure  seeking  relief  in  the  OECD 
forum.  If  approved  by  the  OECD 
Coimcil,  the  waste  listing  would  take 
effect  for  intra-OECD  transboundary 
movements.  If  not  approved  by  the 
Council,  several  options  are  possible. 
One  option  would  be  that  the  Basel 
listing,  as  approved  by  the  Basel  COP, 
would  apply  within  the  OECD,  as  woiUd 
be  the  case  when  no  objection  to  a  Basel 
listing  were  raised  to  the  OECD 
Secretariat  by  an  OECD  member 
coimtry.  Another  option  woidd  be  that 
in  the  case  where  the  Basel  COP 
declines  action,  the  unlisted  waste  or 
material  would  move  within  the  OECD 


according  to  the  green  tier  (which 
would  apply  to  Basel  Annex  IX  wastes) 
if  non-hazardous  or  to  the  amber  tier 
(which  would  apply  to  Basel  Annex  Vm 
wastes)  if  hazardous.  This  is  very 
similar  to  the  status  quo  where  unlisted 
wastes  that  are  non-hazardous  move 
according  to  the  green  tier,  and  unlisted 
hazardous  wastes  move  according  to  the 
red  tier  (note:  the  European  Union 
member  countries  implement  this 
provision  differently  in  that  all  unlisted 
wastes  default  to  red  tier  controls, 
regardless  of  their  hazardousness). 
Because  the  red  list  and  the 
corresponding  red  tier  control 
procedure  would  be  eliminated  in  the 
harmonized  agreement,  and  amber  tier 
controls  are  envisioned  to  apply  to 
Annex  Vni  wastes,  the  default  control 
procedure  for  an  unlisted  hazardous 
waste  would  be  amber  tier  controls.  A 
third  option  would  be  that  the  unlisted 
waste  would  be  subject  to  the  national 
procedures  of  the  concerned  OECD 
member  countries.  EPA  is  specifically 
interested  in  comments  on  diese 
options. 

3.  Other  Issues 

Finally,  EPA  is  interested  in  public 
comment  on  any  other  aspect  of 
amending  and  harmonizing  C(92)39 
with  the  Basel  Convention,  including 
but  not  limited  to:  the  value  of  the 
streamlined  administrative  procedures 
(e.g.  tacit  consent  and  pre-consent  under 
the  amber  tier),  the  value  of  the  risk- 
based  approach  to  waste  listing 
(including  the  criteria  in  Aimex  2  of 
C(92)39,  and  the  value  of  Customs  codes 
in  waste  listings. 

Dated:  August  10. 1999. 
Elizabedi  Cotsworth. 
Acting  Director,  Office  of  Solid  Waste. 
(FR  Doc.  99-21311  Filed  a-16-99;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Nolle*  of  Public  Information 
Collaction(a)  BaIng  Ravtowad  by  ttw 
FMarai  Communtealkxia  Conwniaalon 
for  Extanaion  Undar  Dalagalad 
Authority,  Commanta  Raquaatad 

August  5, 1999. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
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majf  bot  conduct  or  sponsor  a  collection 
of  ii^iormation  imless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  iijdormation  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Continents  are  requested  concerning  (a) 
Whnher  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
periormance  of  the  functions  of  the 
Comtnission,  including  whether  the 
infonnation  shall  have  practical  utility; 
^e  accuracy  of  the  Commission's 
en  estimate;  (c)  ways  to  enhance 
jality,  utility,  and  clarity  of  the 
lation  collected;  and  (d)  ways  to 
lize  the  burden  of  the  collection  of 
infonnation  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
infdiknation  technology. 
DATGB:  Written  comments  should  be 
submitted  on  or  before  October  18, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
timeallowed  by  this  notice,  you  should 
advif  e  the  contact  listed  below  as  soon 
as  possible. 

AOdHeSSES:  Direct  all  comments  to  Les 
Smjth.  Federal  Communications 
Coititnissions,  Room  1  A-804, 445 
Twelfth  Street,  SW,  Washington,  DC 
205p4  or  via  the  Internet  to 
les44thOfcc.gov. 

FORJ  Further  mformahon  contact:  For 
addi^onal  information  or  copies  of  the 
infqiimation  collections  contact  Les 
Smrai  at  (202)  418-0217  or  via  the 
Inteptiet  at  lesmith@fcc.gov. 
SUPlifMENTARY  INFORMATION: 

[  Control  Number:  3060-0423. 
ie:  Section  73.3588  Dismissal  of 
^ons  to  deny  or  withdrawal  of 
lal  objections. 
I  Nvunber:  None. 
'  of  Review:  Extension  of 
Currently  Approved  Collection. 

Ri^pondents:  Business  or  other  for- 
pro( 

imber  of  Respondents:  50 
loners. 

Tjinated  Time  Per  Response:  20 
^tes — 8  hoitfs  (20  minutes 
conBliltation;  8  hours  contracted 
attorney). 

Frequency  of  Response:  Reporting,  on 
occi^ion. 

Tata/  Annucd  Burden:  16  hours. 
Total  Annual  Ck)Sts:  $42,500. 
JSlifleds  and  Uses:  Section  73.3588 
reqi|iires  a  petitioner  to  obtain  approval 
froini  the  FCC  to  dismiss  or  withdraw  its 
peti|t|on  to  deny  when  it  is  filed  against 
a  renewal  application  and  applications 
for  new  construction  permits, 


modifications,  transfers  and 
assigrunents.  This  request  for  approval 
must  contain  a  copy  of  any  written 
agreement,  an  affidavit  stating  that  the 
petitioner  has  not  received  any 
consideration  in  excess  of  legitimate 
and  prudent  expenses  in  exchange  for 
dismissing/withdrawing  its  petition  and 
an  itemization  of  the  expenses  for  which 
it  is  seeking  reimbursement.  Each 
remaining  party  to  any  written  or  oral 
agreement  must  submit  an  affidavit 
within  5  days  of  petitioner's  request  for 
approval  stating  that  it  has  paid  no 
consideration  to  the  petitioner  in  excess 
of  the  petitioner's  legitimate  and 
prudent  expenses.  The  data  is  used  by 
FCC  staff  to  ensiu^  that  a  petition  to 
deny  or  informal  objection  was  filed 
imder  appropriate  circumstances  and 
not  to  extract  payments  in  excess  of 
legitimate  and  prudent  expenses. 

OMB  Control  Number:  3060-0452. 

Title:  Section  73.3589  Threats  to  file 
petitions  to  deny  or  informal  objections. 

Form  Number:  None. 

Type  of  Review:  Extension  of 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5  AM/FM/ 
TV  stations. 

Estimated  Time  Per  Response:  20 
minutes — 1  hova  (20  minute 
consultation  time;  1  hour  contracted 
attorney). 

Frequency  of  Response:  Reporting,  on 
occasion. 

Total  Annual  Burden:  2  hours. 

Total  Annual  Costs:  $1,000. 

Needs  and  Uses:  Section  73.3589 
requires  an  applicant  or  licensee  to  file 
with  the  FCC  a  copy  of  any  written 
agreement  related  to  the  dismissal  or 
withdrawal  of  a  threat  to  file  a  petition 
to  deny  or  informal  objection  and  an 
affidavit  certifying  that  neither  the 
would-be  petitioner  nor  any  person  or 
organization  related  to  the  would-be 
petitioner  has  not  or  will  not  receive 
any  consideration  in  excess  of  legitimate 
and  prudent  expenses  incurred  in 
threatening  to  file.  The  data  is  used  by 
FCC  staff  to  ensure  that  a  threat  to  file 
a  petition  to  deny  or  informal  objection 
was  made  under  appropriate 
circumstances  and  not  to  extract 
payments  in  excess  of  legitimate  and 
prudent  expenses. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-21207  Filed  8-1&-99:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  RevieMfed  by  the 
Federal  Communications  Commission 

August  9,  1999. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
foUoAving  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a~ valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of    • 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  18, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1  A-804,  445  12th 
Street,  S.W.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0711. 

Title:  Implementation  of  Section 
34(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended  by 
the  Telecommunications  Act  of  1996, 
NPRM  (GC  Docket  No.  96-101,  FCC  96- 
192),  and  Report  and  Order,  (GC  Docket 
No.  96-101.  FCC  96-376,  released 
September  12. 1996). 
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Ponn  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  wproved  collection. 

Respondents:  Business  or  other  for- 
{Htofit  entities;  and  FedOTal  Government 

Number  <rf  Respondents:  15. 

Estimated  Time  per  Response:  7 
hours. 

Frequency  of  Responses:  One-time 
reporting  requirement 

Total  Armual  Burden:  105  hours. 

Total  Armual  Costs:  $9,000. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Commission  to 
determine  whether  persons  satisfy  the 
statutory  criteria  for  "exempt 
telecommunications  company"  status. 
Without  such  information,  the 
Commission  could  not  detennine 
whether  persons  satisfied  the  requisite 
statutory  criteria  and  therefore  fulfill  its 
responsibility  under  section  34(a)(1)  of 
PUHCA.  as  amended. 

Federal  Communicatioiu  Commission. 
Mi^HeB— MHSalas. 
SscreCoiy. 

(FR  Doc.  99-21245  Filed  »-16-99: 8:45  am] 
I  oooc  tn»-«i-r 


FEDERAL  COIIIIUMCATIONS 


IVUVOVOi  rUDHC  ■noniMDOffi 

Colecllon^)  being  SubmlllMl  to  one 


August  2. 1999. 


r:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
etCnt  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opptxtunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Papowoik  Reduction 
Act  of  1995.  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  niunber.  No 
poson  shall  be  subject  to  any  penalty 
for  foiling  to  comply  with  a  collection 
of  infionnation  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
infiormation  is  necessary  for  the  proper 
performance  of  the  fonctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  Mrays  to  enhance 
the  quality,  utility,  and  clarity  of  the 
infionnation  collected:  and  (d)  ways  to 
minimiiaw  the  burden  of  the  collection  of 
information  on  the  respondents. 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  September  16, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804, 445  12th 
Street,  S.W.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith9fcc.gov. 

FOR  FURTHER  MPDRMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith9fcc.gov. 

SUPPLEMENTARY  MFORMATKM: 

OMB  Control  Number  3060-0718 

Tide:  Part  101  Governing  the 
Terrestrial  Microwave  Fixed  Radio 
Service 

Form  Number  N/A 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Government 

Number  of  Respondents:  1,025. 

Estimate  Time  Per  Response:  1.77 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements 

Total  Annual  Burden:  1,609  hours. 

Total  Annual  Costs:  $90,624. 

Needs  and  Uses:  The  information 
requirements  are  used  to  determine 
technical,  l^al,  and  other  qualifications 
of  applicants  to  operate  a  station  in  the 
public  and  private  operational  fixed 
services.  The  information  is  also  used  to 
ensure  the  applicants  and  licensees 
comply  with  the  ownership  and  transfer 
restrictions  imposed  by  Section  310  of 
the  Act,  47  U.S.C.  Section  310.  Without 
this  information,  the  Commission  would 
not  be  able  to  carry  out  its  statutory 
responsibilities. 

Federal  Communications  Commission. 

Magalia  KomaB  Salas, 

Secretaiy. 

(FR  Doc.  99-21206  Filed  8-16-99;  8:45  am] 
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FEDERAL  C0MMUMCAT10NS 
COMMISSION 

wouce  Of  rUDnc  imonimion 
CoHeclioiHe)  Being  SubmWed  to  OMB 
tar  Review  end  Approvel 

August  6, 1999. 

SUMMARY:  The  Fedwal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currentiy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  foiling  to  comply  with 
a  coiUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  reqiiested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conunission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  16, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804, 445  12th 
Street,  S.W.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmithOfcc.gov. 
FOR  FURTHER  MPDRMATION  CONTACT:  For 
additional  information  at  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmithOfcc.gov. 
SUPPLEMENTARY  MPDRMATION: 

OMB  Cojitroi  Number:  3060-0053. 

Title:  Application  for  Consent  to 
Transfer  of  Control  of  Corporation 
Holding  Station  License. 

Fonn  Number:  FCC  703. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  and  Not-for-profit 
institutions. 
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'ents:2j!000.^ 


I  'i  timatisTime  Per  /fespoiu^^mias.' 
(0.1  ihn.).  '    ' 

ptequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
re<]^irements. 

\ftal  Annual  Burden:  1 ,200  hours. 
tal  Annual  Costs:  $82,000. 
eds  and  Uses:  This  collection  of 

ition  is  used  to  determine 
bility  for  licenses,  without  which, 
viooations  of  ownership  regulations 
coidd  occur.  FCC  Rules  require  that 
applicants  in  the  Private  Land  Mobile 
(Pdit  90),  General  Mobile  (Part  95), 
Mfl^ne  (Part  80).  Aviation  (Part  87).  and 
Extwrimental  (Part  5)  Radio  Services 
sub^t  FCC  703  whenever  it  is  proposed 
to  cnange,  as  by  transfer  of  stock 
ownership,  the  control  of  a  station. 
~        703  is  required  by  the 

lunications  Act  of  1934,  as 
ided;  International  Radio 
Btions,  General  Secretariat  of 
ational  Telecommunications 
an,  and  FCC  Rules,  47  CFR  1.922, 

5.55,  80.19,  87.21,  87.31,  90.119, 
195.111.  The  form  is  being  revised  to 
te  the  collection  of  payment  type 
ation,  as  this  information  is 
sul^^tted  on  FCC  Form  159 
(Rfl^ttance  Advice)  now  required  with 
anylpayment  to  the  FCC.  The  form's 
inajtructions.  Privacy  Act,  and  public 
buraen  statements  are  being  updated, 
toqj 

^^4B  Control  Number:  3060-0641. 
T|t/e:  Notification  to  File  Progress 
Repbrt. 
linn  Ntunfcer;  FCC  218-1. 
Type  of  Review:  Revision  of  a 
cu^ntly  approved  collection. 

^^spondents:  Business  or  other  for- 
prbfit  entities;  and  Individuals  or 
hou$eholds. 

ber  of  Respondents:  500. 
ate  Time  Per  Response:  1  hour. 
uency  of  Response: 
irdkeeping;  On  occasion  reporting 

iments. 
tal  Aimual  Burden:  500  hours. 
tal  Aimual  Costs:  None, 
is  and  Uses:  The  data  are  used  by 
FCC  staff  to  determine  whether  the  21 8- 
219  MHz  licensee  (previously  IVDS)  is 
en^ed  to  their  authorization  to 
operate.  From  this  data,  the  Commission 
is  ^ble  to  confirm  that  service  has  been 
malde  available  to  at  least  30  percent  of 
th0  bopulation  or  land  area  within  three 
ye<  is  of  license  grant,  and  50  percent  of 
the  population  or  land  area  within  five 
yei  t^  of  license  grant.  The  data  collected 
eniii  ire  that  licensees  are  making  proper 
usojof  the  frequency  spectrum. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-21246  Filed  8-16-99;  8:45  am] 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

[FLRA  Docint  No.  AT-RP-W005] 

NoUm  Of  Opportunity  To  Submit 
Amicus  CuriM  BrMs  In  a 
RapraMnMlon  ProoMdIng  B#fore  tlw 
Federal  Labor  Rotations  Authority 

AGENCY:  Federal  Labor  Relations 
Authority. 

ACTION:  Notice  of  the  opportunity  to  file 
briefe  as  amid  curiae  in  a  proceeding 
before  the  Federal  Labor  Relations 
Authority  in  which  the  Authority  is 
considering  the  standard  to  be  applied 
to  decide  whether  an  election  is 
necessary  to  detennine  representation  of 
separate  units  of  employees,  represented 
by  different  labor  organizations,  when  a 
reorganization  residts  in  transfer  of  the 
employees  into  one,  new  organization. 

SUMMARY:  The  Federal  Labor  Relations 
Authority  is  providing  an  opportunity 
for  all  interested  persons  to  file  briefe  as 
amid  curiae  on  a  significant  issue 
arising  in  a  case  pending  before  the 
Authority.  The  Authority  is  considering 
the  case  piusuant  to  its  responsibilities 
under  the  Federal  Service  Labor- 
Management  Relations  Statute,  5  U.S.C. 
7101-7135  (1994  and  Supp.  Ill  1997) 
(the  Statute)  and  its  regulations,  set 
forth  at  5  CFR  part  2422.  The  issue 
concerns  how  the  Authority  should 
resolve  a  representation  case  arising 
from  an  agency  reorganization  when 
separate  units  of  employees,  represented 
by  difiierent  labor  organizations,  have 
been  transferred  into  one,  new 
organization. 

DATES:  Briefs  submitted  in  response  to 
this  notice  will  be  considered  if 
received  by  mail  or  personal  delivery  in 
the  Authority's  Office  of  Case  Control  by 
5  p.m.  on  September  16, 1999.  Placing 
submissions  in  the  mail  by  this  deadline 
will  not  h6  suffident.  Extensions  of  time 
to  submit  briefs  wUl  not  be  granted. 
FORMAT:  All  briefs  shall  be  captioned 
"Department  of  the  Army,  U.S.  Army 
Aviation  Missile  Command  (AMCOM), 
Redstone  Arsenal,  Alabama,  Case  Nos. 
AT-RP-80005  and  AT-RP-80007." 
Briefs  must  contain  separate,  numbered 
topic  headings  corresponding  to  the 
three  questions  at  the  end  of  this  notice. 
Parties  must  submit  an  original  and  four 
copies  of  each  amicus  brief,  on  8  Vz  by 
11  inch  paper.  Briefs  must  include  a 


signed  and  dated  statement  of  service 
that  complies  with  the  Authority's 
regulations  showing  service  of  one  copy 
of  the  brief  on  all  counsel  of  record  or 
other  designated  representatives.  5  CFR 
2429.27  (a)  and  (c).  The  designated 
representatives  are:  Steve  Fesler,  Deputy 
Director,  Membership  and  Organization 
Department,  American  Federation  of 
Government  Employees,  AFL-CIO.  80  F 
Street,  NW.,  7th  Floor,  Washington,  DC 
20001;  John  M.  Paolino,  Director  of 
Collective  Bargaining,  National 
Federation  of  Federal  Employees,  1016 
16th  Street,  NW..  Washington,  DC 
20036;  John  C.  Points,  Jr.,  AMCOM 
Legal,  U.  S.  Army  Aviation  and  Missile 
Command,  Redstone  Arsenal,  AL  35898; 
and  Brenda  M.  Robinson,  Regional 
Director,  Federal  Labw  Relations 
Authority,  Marquis  Two  Tower,  Suite 
701 ,  285  Peachtree  Coiter  Avenue. 
Atlanta,  GA  30303-1270. 
ADDRESSES:  Mail  or  deliver  brie&  to 
Peter  Constantine,  Director,  Case 
Control  Office,  Federal  Labor  Relations 
Authority,  607  14th  Street,  NW.,  Room 
415,  Washington,  DC  20424-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Constantine,  Director,  Case 
Control  Office,  Federal  Labor  Relations 
Authority,  (202)  482-6540. 
SUPPLEMENTARY  INFORMATION:  On  July 
23, 1999,  the  Authority  granted  an 
Implication  for  review  of  the  Regional 
Director's  Decision  and  Order  on 
Clarification  of  Units  in  Department  of 
the  Army.  U.S.  Army  Aviation  Missile 
Command  (AMCOM),  Redstone  Arsenal, 
Alabama,  Case  Nos.  AT-RP-80005  and 
AT-^yP-80007,  55  FLRA  No.  108  (July 
23, 1999).  The  Authority  also  denied 
AFGE  Local  1858's  request  for  a  stay  of 
the  election,  Member  Wasserman 
dissenting  on  this  aspect  of  the  dedsion. 
A  summary  of  that  case  follows.  A  copy 
of  the  Authority's  complete  decision 
may  be  obtained  by  telephoning  Peter 
Constantine  at  the  niunber  listed  above. 

A.  Background 

American  Federation  of  Government 
Employees,  Local  1858,  AFL-CIO 
(AFGE  Local  1858),  and  National 
Federation  of  Federal  Employees,  Local 
405  (NFFE  Local  405)  are  the  exclusive 
representatives  of  imits  of  employees  at 
two  activities  that  were  disestablished 
as  a  result  of  a  reorganization,  and  were 
transferred  to  a  newly  created  entity 
known  as  Army  Aviation  Missile 
Command  (AMCOM),  located  in 
Redstone  Arsenal,  Alabama.  AFGE 
Local  1858  represented  separate 
professional  and  nonprofessional  units, 
totaling  4,711  employees,  at  the  former 
U.S.  Army  Missile  Command  (MICOM). 
located  at  Redstone  Arsenal,  Alabama. 


44734 


Federal  Register /Vol.  64,  No.  158 /Tuesday,  August  17.  1999 /Notices 


NFFE  Local  405  represented  a  unit  of 
professional  and  nonprofessional 
employees  at  the  former  Aviation  Troop 
Command  (ATCOM),  St.  Louis, 
Missouri,  from  which  1,384  employees 
accepted  transfer. 

The  issue  is  whether  tfiere  is  a 
question  concerning  representation 
regarding  the  former  MICOM  and 
ATCOM  employees  who  have  been 
transferred  to  AMCOM,  or  whether  an 
election  is  unnecessary  because  of  the 
relative  number  of  employees  in  the 
respective  former  units,  in  which  case 
all  employees  would  be  represented  by 
the  exclusive  representative  of  the  larger 
former  unit. 

B.  The  Regional  Director's  Decision 

The  Regional  Director  found  that 
AMCOM's  mission  is  a  combination  of 
the  missions  of  ATCOM  and  MICOM. 
She  found  that  separate  units  consisting 
of  the  former  MICOM  and  ATCOM 
employees  are  no  longer  appropriate. 
The  Regional  Director  further  found  that 
AMCOM  is  not  a  successor  employer, 
and  that  the  former  ATCOM  employees 
did  not  accrete  to  the  unit  represented 
by  AFGE  Local  1858. 

The  Regional  Director  directed  an 
election  among  the  former  MICOM  and 
ATCOM  employees  to  determine 
whether  they  preferred  to  be 
represented  by  AFGE  Local  1858,  NFFE 
Local  405,  or  no  labor  organization.  In 
directing  the  election,  the  Regional 
Director  stated  that  the  Authority  has 
not  defined  when  a  group  of  employees 
represented  by  one  labor  organization 
will  be  "sufficiently  predominant"  over 
a  number  of  employees  in  another  imit 
so  as  to  render  unnecessary  an  election 
when  the  two  groups  are  transferred  to 
a  new  organization.  The  Regional 
Director  then  determined  that  in  the 
circumstances,  where  AFGE  Local  1858 
represented  4,711  employees  and  NFFE. 
Local  405  represented  1,384  employees, 
an  election  is  necessary. 

C  Hie  Application  for  Review 

AFGE  Local  1858  filed  the  application 
for  review,  contending  that  review  of 
the  regional  director's  decision  is 
warranted  under  5  CFR  2422.31, 
because,  among  other  things,  there  is  an 
absence  of  precedent. 

D.  Questions  on  Which  Brieb  Are 
SoUdted 

The  Authority  granted  the  application 
for  review  under  5  CFR  2422.31(c).  The 
Authority  foimd  that  there  is  an  absence 
of  Authority  precedent  on  two  matters. 
First,  it  has  not  determined  whether,  in 
a  situation  where  the  possibility  of 
accretion  has  not  been  recognized  under 
Authority  precedent  because  a 


reorganization  has  rendered 
inappropriate  separate,  preexisting 
bargaining  waits  represented  by 
different  unions,  an  election  is  always 
necessary  to  certify  one  of  them  as 
exclusive  representative  in  the  new, 
appropriate  unit.  Second,  if  the 
Authority  were  to  develop  such  doctrine 
through  application  of  the  "sufficiently 
predominant"  or  some  other  test,  it 
would  be  necessary  to  determine  how  to 
assess  when  one  group  is  "sufficienUy 
predominant"  to  render  an  election 
unnecessary. 

The  Authority  directed  the  parties  in 
the  case  to  file  briefs  addressing  the 
following  questions: 

1.  Should  the  Authority's 
"successorship"  and/or  "accretion" 
doctrine  be  modified  to  apply  to 
situations  where  more  than  one  imit  of 
employees  represented  by  different 
exclusive  collective  bargaining 
representatives  are  transferred  to  (a)  a 
new  entity  with  a  new  mission  or  (b)  a 
new  entity  with  a  mission  that  is  a 
combination  of  the  missions  of 
previously  existing  organizations?  If  so, 
why,  and  what  shoiild  the  modification 
be? 

2.  Is  a  question  concerning 
representation  necessarily  raised  when 
more  than  one  group  of  employees, 
represented  by  different  labor 
organizations,  are  transferred  to  a  newly 
established  organization,  and  neither 
our  current  successorship  doctrine  nor 
our  current  accretion  doctrine  permits 
certification  without  an  election?  If  not, 
is  it  consistent  with  the  Statute  and 
appropriate  to  apply  the  "sufficienUy 
predominant"  or  some  other  doctrine  to 
determine  whether  an  election  is  not 
required?  * 

3.  If  Authority  doctrine  is  modified, 
what  guidelines,  numerical  or 
otherwise,  should  the  Authority  use  to 
determine  whether  a  group  represented 
by  one  labor  organization  is  sufficiently 
predominant  to  render  an  election 
unnecessary? 

As  this  matter  is  likely  to  be  of 
concern  to  agencies,  labor  organizations, 
and  other  interested  persons,  the 
Authority  finds  it  appropriate  to  provide 
for  the  filing  of  amicus  briefs  ad(kessing 
these  questions. 

Dated:  August  12. 1999. 

For  the  Authority. 
Peter  Constantine, 
Director  of  Case  Control. 
[FR  Doc.  99-21279  Filed  8-l&-«9;  8:45  am] 
BILUNG  CODE  <727-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Noticea; 
Acquialtiona  of  Sharaa  of  Banka  or 
Bank  HoMing  Companlaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
31, 1999. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Gregory  W.  Levenson,  Austin, 
Texas:  to  acquire  voting  shares  of  Las 
Vegas  Bancorporation,  Las  Vegas,  New 
Mexico,  and  thereby  indirectly  acquire 
voting  shares  of  The  Bank  of  Las  Vegas, 
Las  Vegas,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  11. 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-21209  Filed  8-16-99;  8:45  am] 
BHJJNQ  CODE  6210-01-^ 


FEDERAL  RESERVE  SYSTEM 

Formationa  of,  Acqulaltkma  by,  and 
Margara  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
ptirsuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
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thu  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
di^lBHC  Act  (12  U.S.C.  1842(c)).  If  die 
.proposal  also  involves  the  acquisition  of 
a  Qonbanking  company,  the  review  also 
includes  whether  die  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(1?  U.S.C.  1843).  Unless  odierwise 
ncrasd,  nonbanking  activities  will  be 
ccnducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
reg^ding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  10, 
19199. 

4-  Federal  Reserve  Bank  of  Cleveland 
(Paid  Kaboth,  Banking  Supervisor)  1455 
Sixth  Street,  Cleveland.  Ohio 
(01-2566: 

Fifth  Third  Bancorp,  Cincinnati, 
\o;  to  merge  widi  Peoples  Bank 
jioration  of  Indianapolis, 
i^anapolis,  Indiana,  and  thereby 
indirecdy  acquire  Peoples  Bank  &  Trust 
Cciiipany,  Indianapolis,  Indiana. 

B.  Federal  Reserve  Bank  of 
Nfilineapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avfcnue,  P.O.  Box  291,  Minneapolis, 
Mil  mesota  55480-0291 : 

II.  Old  Mission  Bancorp,  Inc.,  Saidt 
Sa^at  Marie,  Michigan;  to  become  a 
ba^  holding  company  by  acquiring  100 
petijcent  of  the  voting  shares  of  Old 
Mission  Bank,  Sault  Saint  Marie, 
M|t:higan. 

C.  Federal  Reserve  Bank  of  San 
Fi|^cisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
Saki  Francisco,  California  94105-1579: 

\l  Harbor  Bancorp,  Aberdeen, 
Washington;  to  merge  with  Pacific 
Financial  Corporation,  Long  Beach, 
Washington,  and  diereby  indirecdy 
acquire  Bank  of  the  Pacific,  Long  Beach, 
Wellington. 

mard  of  Governors  of  the  Federal  Reserve 
Sy  aem,  August  11. 1999. 
Rolfert  deV.  Frierson, 
/4sjs|DCJa/e  Secretary  of  the  Board. 
[F|i|Doc.  99-21210  Filed  8-16-99;  8:45  am] 

CODE  6210-01-F 


:RAL  RESERVE  SYSTEM 
»  of  Proposals  To  Engage  In 
Permissible  Nonbanking  Activities  or 
Td  Acquire  Companies  That  Are 
Engaged  In  Permissible  Nonbanking 
Adtfvltlas 

tithe  companies  listed  in  this  notice 
haiye  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 


1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  direcdy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  31, 1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  ButtrUl  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  Citigroup,  Inc.,  and  Citicorp,  both 
of  New  York,  New  York;  to  acquire 
through  Citicorp  Strategic  Technology 
Corporation,  New  York,  New  York,  an 
investment  in  724  Solutions.  Inc.. 
Toronto.  Canada,  and  engage  in  the 
development,  manufacture,  and 
distribution  of  software  designed  to 
provide  electronic  banking,  brokerage 
and  other  services  to  consumers, 
pursuant  to  §  225.28(b)(14)(i)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  11, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-21208  Filed  8-16-99;  8:45  am] 

BHJJNG  CODE  UIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Da  Novo  Corporation  To  Do  Business 
Under  Section  25A  of  the  Federal 
Reserve  Act 

An  application  has  been  submitted  for 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  imder 
section  25  A  of  the  Federal  Reserve  Act 
(Edge  Corporation)  12  U.S.C.  611  et  seq. 
The  Edge  Corporation  will  operate  as  a. 
subsidiary  of  the  applicant,  Valley 
National  Bank,  Passaic,  New  Jersey.  The 
factors  that  are  to  be  considered  in 
acting  on  the  application  are  set  forth  in 


the  Board's  Regulation  K  (12  CFR 
211.4). 

The  application  may  by  inspected  at 
the  Federal  Reserve  Bank  of  New  York 
or  at  the  Board  of  Governors.  Any 
comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identify  specifically  any  questions  of 
fact  that  are  in  dispute,  and  summarize 
the  evidence  that  would  be  presented  at 
a  hearing. 

Comments  regarding  the  application 
must  be  received  by  the  Reserve  Bank 
indicated  or  at  the  offices  of  the  Board 
of  Governors  not  later  than  September 
16, 1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrili  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  CIS  Services.  Ltd.,  London, 
England;  to  establish  CLS  Bank 
International,  New  York,  New  York,  as 
an  Edge  Corporation,  pursuant  to  §  25A 
of  the  Federal  Reserve  Act,  and  a  wholly 
owned  subsidiar}'  of  CLS  Services  Ltd., 
London,  England,  which  will  offer  a 
continuous  linked  setdement  service 
intended  to  reduce  setdement  risk 
associated  with  foreign  exchange 
trading,  pursuant  to  §  25A  of  the 
Federal  Reserve  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  12,  1999. 

Roliert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

(FR  Doc.  99-21328  Filed  8-16-99;  8:45  am] 

BiLUNG  COOE  6210-01-F 


BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

Sunshine  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System.  ,. 

TIME  AND  date:  12:00  noon,  Monday, 
August  23.  1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Stireets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

matters  to  be  considered:  - 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  fi-om  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Ljmn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 
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SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  August  13. 1999. 
Jennifer  I.  loimaoD, 
Secretary  of  the  Board. 
[FR  Doc.  99-21479  Filed  8-13-99;  3:49  pm] 
BUJNQ  CODE  tt10-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

IntsraQMwy  ConunillM  for  Medicfll 
Records  (ICMR);  Revision  of  SF  506, 
Medical  Record— Ptiysical  Examination 

agency:  General  Services 
Administration. 
action:  Notice. 

SUMMARY:  The  General  Services 
Administration/ICMR  is  revising  the  SF 
506.  Medical  Record — Physical 
Examination  to  update  the  information 
collected  on  the  patient  and  make  the 
form  authorized  for  local  reproduction. 
You  can  obtain  the  updated  form  in  two 
ways: 


On  the  internet.  Address:  http:// 
www.gsa.gov/forms/forms.htm,  or; 

From  Forms — ^XR,  Attn.:  Barbara 
Williams.  (202)  501-0581. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  Williams,  General  Services 

Administration,  (202)  501-0581. 

DATES:  Effective  August  17, 1999. 
Dated:  August  9, 1999. 

Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 

Management  Officer. 

(FR  Doc.  99-21320  Filed  8-16-99;  8:45  am) 

BILUNQ  CODE  682fr-34-M' 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR);  Automation  of 
Medical  Standard  Form  506 

AGENCY:  General  Services 

Administration. 

ACTION:  Guideline  on  automating 

medical  standard  forms. 

Background 

The  Interagency  Committee  on 
Medical  Records  (ICMR)  is  aware  of 
numerous  activities  using  computer- 
generated  medical  forms,  many  of 
which  are  not  mirror-like  images  of  the 
genuine  paper  Standard/Optional  Form. 
With  GSA's  approval  the  ICMR 
eliminated  the  requirement  that  every 
electronic  version  of  a  medical 

Electronic  Elements  for  SF  506 


Standard/Optional  form  be  reviewed 
and  granted  an  exception.  The 
committee  proposes  to  set  required 
fields  standards  and  that  activities 
developing  computer-generated  versions 
adhere  to  the  required  fields  but  not 
necessarily  to  the  image.  The  ICMR 
plans  to  review  medical  Standard/ 
Optional  forms  which  are  commonly 
used  and/or  commonly  computer- 
generated.  We  will  identify  tiiose  fields 
which  are  required,  those  (if  any)  which 
are  optional,  and  the  required  format  (if 
necessary).  Activities  may  not  add  data 
elements  that  would  change  the 
meaning  of  the  form.  This  would  require 
written  approval  bom  the  ICMR.  Using 
the  process  by  which  overprints  are 
approved  for  paper  Stands/Optional 
forms,  activities  may  add  other  data 
entry  elements  to  those  required  by  the 
conunittee.  With  this  decision,  activities 
at  the  local  or  headquarters  level  should 
be  able  to  develop  electronic  versions 
which  meet  the  committee's 
requirements.  This  guideline  controls 
the  "image"  or  reqt^red  fields  but  not 
the  actual  data  entered  into  the  field. 

SUMMARY:  With  GSA's  approval,  the 
Interagency  Committee  on  Medical 
Records  (ICMR)  eUminated  the 
requirement  that  every  electronic 
version  of  a  medical  Standard/Optional 
form  be  reviewed  and  granted  an 
exception.  The  following  fields  must 
appear  on  the  electronic  version  of  the 
following  form: 


Item 


Texfc 

Title:  Ptiysical  Examination  

Fomi  ID:  Staixlard  Fomi  506  (Rev.)  

Data  Entry  FiekJs: 

Date  of  Exam 

Height 

Weight — Average 

Weight — Maximum 

Weight— Present 

Temperature 

Pulse 

Blood  Pressure 

Instructions— OescritM  (1)  General  Appearance  and  Mental  Status;  (2)  Head  and  Neck  (General);  (3)  Eyes; 
(4)  Ears;  (5)  Nose;  (6)  Mouth;  (7)  Throat;  (8)  Teeth;  (9)  Cheek  (General);  (10)  Breast;  (11)  Lungs;  (12)  Car- 
dtovascular;  (13)  Abdomen;  (14)  Hernia;  (15)  Genitalia;  (16)  Pelvic;  (17)  Rectal;  (18)  Prostate;  (19)  Back; 
(20)  Extremities;  (21)  Neurological;  (22)  Skin;  (23)  Lymphatks. 

RelatkMiship  to  Sponsor 

Sponsor's  Name— Last 

Sponsor's  Name— First 

Sponsor's  Name — Ml 

Sponsor's  ID  Number  (SSN  or  other) 

Department/Servk» 

Hospital  or  Medk^al  Facility 

Records  Maintained  At 

Physk»l  Examinatk>n 

Initial  Impresskjn 

Signature  of  Physician 

IMame  of  Physician  • 


Placement ' 


Top  of  form. 

Bottom  right  comer  of  form. 


Federal  Register / Vol.  64,  No.  158 /Tuesday,  August  17,  1999 /Notices 


44737 


Electronic  Elements  for  SF  506 — Continued 


Item 


^atlenfs  Name — last,  first,  middle 

Patient's  ID  No.  or  SSN  • ., 

^atient's  Sex , 

^'atienfs  Date  of  Birth 

Patient's  Rank/Grade  

Register  No 

iWard  No 


•  •'B«(1**»a*>a*a*^>««#i 


Placement ' 


Bottom  left  comer  of  form. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


I 


no  placement  indicated,  items  can  appear  anywtiere  on  the  form. 


FOII 


c\:3 


FURTHER  INFORiyiATION  CONTACT: 
Steven  S.  Kerrick,  National  Naval 
Me  t  ical  Center,  Department  of 
Opt  thalmology,  Bethesda,  MC  20889- 
500 )  or  E-Mail  at  StevenK966@aol.com. 

Ec  ted:  August  9,  1999. 
CM  1 1  Steven  S.  Kerrick, 

Chti  rperson.  Interagency  Committee  on 
Me  i  ical  Records. 

[FR   Doc.  99-21321  Filed  8-16-99;  8:45  am] 

BlU  1  to  CODE  6820-34-M 


DEP 
HUM 


ARTMENT  OF  HEALTH  AND 
MAN  SERVICES 


Cefi  ters  for  Disease  Control  and 
Pr#  rention 

Disease,  Disability  and  Injury 
Prevention  and  Control  Special 
Entphasis  Panel:  Cooperative 
Agreements  for  Non-Governmental 
Orcpnizations  Partnerstiips  Pilot 

Ipt  accordance  with  section  10(a)(2)  of 
ederal  Advisory  Committee  Act 
L.  92-463),  the  Centers  for  Disease 
•ol  and  Prevention  (CDC) 
unces  the  following  meeting. 

me:  Disease,  Disability  and  Injury 
ntion  and  Control  Special  Emphasis 
1:  Cooperative  Agreements  for  Non- 
mmental  Organizations  Partnerships 
Project,  Program  Announcement 
44. 
\es  and  Dates:  8:30  a.m.-9:00  a.m.,  • 
St  19, 1999  (Open):  9:00  a.m.-4:30  p.m., 
St  19,  1999  (Closed);  8:30  a.m.-4:30 
August  20, 1999  (Closed). 
ce.CDC,  National  Center  for  HIV,  STD 
B  Prevention,  Executive  Park,  Building 
nference  Rooms  A  and  B,  Atlanta,  GA 
9. 

tus:  Portions  of  the  meeting  will  be 
clok^d  to  the  public  in  accordance  with 
provfisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
46i| 

Iters  to  be  Discussed:  The  meeting  will 
de  the  review,  discussion,  and 
ation  of  applications  received  in 
response  to  Program  Announcement  #99144. 
Due  to  administrative  delays,  this  notice  is 


published  less  than  15  days  prior  to  the 
meetii\g. 

Contact  Person  for  More  Information:  Beth 
Wolfe,  Prevention  Support  Office,  National 
Center  for  HIV,  STD.  and  TB  Prevention. 
CDC,  Corporate  SquEire  Office  Park,  11 
Corporate  Square  Boulevard.  M/S  E07, 
Atlanta.  Georgia  3u32y,  telephone  404/639- 
8025,  e-mail  EOWl@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority-  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
the  both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  11.1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  99-21259  Filed  8-12-99;  1:42  pm) 

B4LUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability  and  Injury 
Prevention  and  Control  Special 
Emphasis  Par>el:  Cooperative 
Agreements  for  Capacity-Building 
Assistance  to  Community-Based 
Organizations  Serving  African- 
American  Populations  Heavily  Affected 
by  the  Human  Immunodeficiency  Virus 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  folfowing  meeting. 

Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel:  Cooperative  Agreements  for  Capacity- 
Building  Assistance  to  Community-Based 
Organizations  Serving  African-American 
Populations  Heavily  Affected  by  the  Human 
Immunodeficiency  Virus,  Program 
Announcement  #99095. 

Times  and  Date:  8:30  a.m.-9:00  a.m., 
August  23. 1999  (Open);  9:00  a.m.-4:30  p.m.. 
August  23.  1999  (Closed). 


.  Place:  Professional  and  Scientific 
Associates,  2635  Centur>'  Parkway.  Suite  990. 
Atlanta,  GA  30345.  Telephone  404/633-6477. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations.  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  #99095. 
Due  to  administrative  delays  this  notice  is 
published  less  than  15  days  prior  to  the 
meeting. 

Contact  Person  for  More  Information:  Beth 
Wolfe.  Prevention  Support  Office.  National 
Center  for  HIV,  STD.  and  TB  Prevention. 
CDC,  Corporate  Square  Office  Park,  1 1 
Corporate  Square  Boulevard,  M/S  E07, 
Atlanta.  Georgia  30329,  telephone  404/639- 
8025.  e-mail  EOWl®cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  9, 1999. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  99-21260  Filed  8-12-99:  1:41  pm) 
BILUNG  CODE  416}-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Cooperative 
Agreements  for  Human 
ImmurKxIeficiency  Virus  Prevention 
Projects  for  African-American  Faith- 
Based  Organizations 

In  accordance  with  section  10(a)(2)  of  t 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 


44738 


Federal  Register /Vol.  64,  No.  158 /Tuesday,  August  17.  1999 /Notices 


Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Empiusis 
Panel:  Cooperative  Agreements  for  Human 
Immunodeficiency  Virus  Prevention  Projects 
for  African-American  Faith-Based 
Oi;ganizations,  Program  Announcement 
#99096. 

Times  and  Dates:  8:30  a.m.-9:00  a.m., 
August  24. 1999  (Open);  9:00  a.m.-4:30  p.m.. 
August  24, 1999  (Closed);  8:30  a.m.-4:30 
p.m.,  August  25, 1999  (Closed). 

Place:  Professional  and  Scientific 
Associates,  2635  Century  Parkway,  Suite  990, 
Atianta,  GA  30345.  Telephone  404/633-6477. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  TiUe  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro^^m  Announcement  #99096. 
Due  to  administrative  delays  this  notice  is 
published  less  than  13  days  prior  to  the 
meeting. 

Contact  Person  for  More  Information: 
MeganaFoley,  Prevention  Support  Office, 
National  Center  for  HIV,  STD,  and  TB 
Prevention,  CEXZ,  Corporate  Square  Office 
Park,  11  Corporate  Square  Boulevard,  M/S 
E07,  Atlanta,  Georgia  30329.  telephone  404/ 
639-8025,  e-mail  mzf3@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Regiater  Notices 
pertaining  to  announcements  of  meetings  and 
other  conunittee  management  activities,  for 
the  both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  9, 1999. 
Carolyn  J.  Ruawll, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-21261  Filed  &-12-99;  1:41  pm] 
■UMQ  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  DiaMM  Control  and 
Prevention 


,  DIeebUity  and  Injury 
Pretention  and  Control  Special 
Emphaeia  PalMl:  Innovative 
Demoneliatluii  Protects  to  Screen  and 
Treat  Aaymptomatic  Malee  tor 
Ctilamydta  TradMMnatie  Intocllon 
Ueing  Urine-Baaed  DIagnoetIc  Tests: 
Tranelatlonal  Reeaerch 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L,  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 


Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel:  Iimovative  Demonstration  Projects  to 
Screen  and  Treat  Asymptomatic  Males  for 
Chlamydia  Trachomatis  Infection  Using 
Urine-based  Diagnostic  Tests:  Translational 
Research,  Program  Announcement  #99104. 

Times  and  Dates:  8:30  a.m.-9:00  a.m., 
August  24, 1999  (Open);  9:00  a.m.-4:30  p.m., 
August  24. 1999  (Closed):  8:30  a.m.-4:30 
p.m.,  August  25, 1999  (Closed). 

Place:  CDC,  National  Center  for  HIV,  STD, 
and  TB  Prevention,  Corporate  Square  Office 
Park.  Building  12,  Room  3106,  Atianta,  GA 
30329. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Titie  5  U.S.C,  and  Uie  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro^'am  Announcement  #99104. 
Due  to  administrative  delays  this  notice  is 
published  less  than  fifteen  days  prior  to  the 
meeting. 

Contact  Person  for  More  Information: 
Megan  Foley,  Prevention  Support  Office, 
National  Center  for  HIV,  STD.  and  TB 
Prevention,  CDC,  Corporate  Square  Office 
Park,  11  Corporate  Square  Boulevard,  M/S 
E07,  Atianta,  Georgia  30329,  telephone  404/ 
639-8025,  e-mail  mzf3@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
the  both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  9, 1999. 
Carolyii  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-21262  Filed  8-12-99;  1:41  pm] 
BILLING  CODE  416a-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  tor  DIessse  Control  and 
Prevention 


»,  Disability  and  injury 
Prevention  and  Control  Special 
Emptweis  Panel:  Intervention 
Reeeerdi  Addreaaing  the  Primary  and 
Secondary  Prevention  Needs  of  HIV- 
Seropoeitlve  injection  Drug  Ueers 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  foUowing  meeting. 

Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel:  Intervention  Research  Addressing  the 


Primary  and  Secondary  Prevention  Needs  of 
HlV-Seropositive  Injection  Drug  Users, 
Program  Announcement  #99090. 

Times  and  Dates:  8:30  a.m.-9:00  a.m., 
August  26,  1999  (Open);  9:00  a.m.-4:30  p.m., 
August  26,  1999  (Closed). 

Place:  CDC,  National  Center  for  HIV,  STD 
and  TB  Prevention,  Executive  Park,  Building 
57.  Fifth  Floor  Conference  Room,  Atianta,  GA 
30329. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  TiUe  5  U.S.C,  and  tiie  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  #99090. 

Contact  Person  for  More  Information:  Beth 
Wolfe,  Prevention  Support  Office,  National 
Center  for  HIV,  STD,  and  TB  Prevention, 
CDC,  Corporate  Square  Office  Park.  1 1 
Corporate  Square  Boulevard,  M/S  E07, 
Atlanta,  Georgia  30329.  telephone  404/639- 
8025,  e-mail  EOWl@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
the  both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  9, 1999. 
Carolyn  ).  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-21263  Filed  8-12-99;  1:42  pm] 
BtLUNQ  CODE  4ia3-1»-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  tor  Diseaae  Control  and 
Prevention 

Dieeaee,  Disability  snd  Injury  - 
Prevention  and  Control  SfMciai 
Emphasis  Panel:  Strataglee  to  Prevent 
Genital  Herpee  Simplex  intactlona: 
Building  a  Nationai  Prevention 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel:  Strategies  to  Prevent  Genital  Herpes 
Simplex  InfiBctions:  Building  a  National 
Prevention  Program,  Program  Announcement 
#99115. 

Times  and  Dates:  8:30  a.m.-9:00  a.m., 
August  17, 1999  (Open);  9:00  a.m.-4:30  p.m., 
August  17, 1999  (Closed);  8:30  a.m.-Noon, 
August  18, 1999  (Closed) 
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/  \  ice:  CDC.  National  Center  for  HIV,  STD 
an(  1  TB  Prevention,  Corporate  Square, 
Bu  1  ding  12,  Conference  Room  3106,  Atlanta, 
GA  M329. 

i  iptus:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
prdyisions  set  forth  in  section  552b(c)(4)  and 
(6)j  Title  5  U.S.C,  and  the  Determination  of 
thel  Associate  Director  for  Management  and 
OpH-ations,  CDC,  pursuant  to  Public  Law  92- 
46i| 

Matters  to  be  Discussed:  The  meeting  will 
incaude  the  review,  discussion,  and 
evaluation  of  applications  received  in 
res^nse  to  Program  Announcement  #99115. 
Du^lto  administrative  delays,  this  notice  is 
published  less  than  15  days  prior  to  the 
mepfing. 

(tin tort  Person  For  More  Information:  Beth 
Wqlfe,  Prevention  Support  Office,  National 
Ceijer  for  HIV,  STD,  and  TB  Prevention, 
Cixi.  Corporate  Square  Office  Park,  11 
orate  Square  Boulevard,  M/S  E07, 
ta,  Georgia  30329,  telephone  404/639- 
e-mail  EOWl@cdc.gov. 
e  Director,  Management  Analysis  and 
ices  Office,  has  been  delegated  the 
ority  to  sign  Federal  Register  Notices 
ining  to  announcements  of  meetings  emd 
committee  management  activities,  for 
the  Centers  for  Disease  Control  arild 
ention  and  the  Agency  for  Toxic 
Su^tances  and  Disease  Registry. 

I^ited:  August  9, 1999. 
CaMlyn  J.  Russell, 

Dinactor,  Management  Analysis  and  Services 
Ofnce,  Centers  for  Disease  Control  and 
Pi^vtention  (CDC). 

(FI^poc.  99-21264  Filed  8-12-99;  1:42  pm] 
CODE  41S3-1S-P 


D^tARTMENT  OF  HEALTH  AND 
HliMAN  SERVICES 

for  Disease  Control  and 


,  Disability  and  Injury 
Pr^antion  and  Control  Special 

Panel:  Community  Coalition 
Prelects  tor  African 
n  Communities 

accordance  with  section  10(a)(2)  of 
th4  federal  Advisory  Committee  Act 

L.  92-463),  the  Centers  for  Disease 
itrol  and  Prevention  (CDC) 
uinces  the  following  meeting. 

jybme:  Disease,  Disability  and  Injury 
Pre  \  ention  and  Control  Special  Emphasis 
Panil:  Community  Coalition  Development 
Projects  for  African  American  Conmiunities, 
Program  Announcement  #99094. 

Times  and  Dates:  8:30  a.m.-9:00  a.m., 
Aug|U8t  19, 1999  (Open);  9:00  a.m.^:30  p.m., 
Au^st  19, 1999  (Closed):  8:30  a.m.-4:30 
p.nbl,  August  20, 1999  (Closed); 

Place:  Professional  and  Scientific 
Asticiates,  2635  Century  Parkway,  Suite  990. 
Atlanta,  GA  30345.  Telephone  404/633-6477. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
prdyisions  set  forth  in  section  552b(c](4)  and 


(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Aimouncement  #99094. 
Due  to  administrative  delays,  this  notice  is 
published  less  than  15  days  prior  to  the 
meeting. 

Contact  Person  for  More  Information: 
Megan  Foley,  Prevention  Support  Office, 
National  Center  for  HIV,  Slj,  and  TB 
Prevention,  CDC,  Corporate  Square  Office 
Park,  1 1  Corporate  Square  Boulevard,  M/S 
E07,  Atlanta,  Georgia  30329,  telephone  404/ 
639-8q^5,  e-mail  mzf3@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
the  both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  9, 1999. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-21265  Filed  8-12-99;  1:42  pm) 

BILUNG  COOE  4169-1t-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disabiitty  and  Injury 
Prevention  and  Control  SfMCial 
Emphasis  Panel:  Community-Based 
HIV  Prevention  Services  and  Capacity- 
Building  Assistance  to  Organizations 
Serving  Qay  Men  of  Cotor  at  Rialc  tor 
HIV  Infection 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  meeting. 

Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel:  Community-Based  HIV  Prevention 
Services  and  Capacity-Building  Assistance  to 
Organizations  Serving  Gay  Men  of  Color  at 
Risk  for  HIV  Infection,  Program 
Announcement  #99091. 

Times  and  Dates:  8:30  a.m.-9:00  a.m., 
August  26, 1999  (Open):  9:00  a.m.-4:30  p.m., 
August  26, 1999  (Closed):  8:30  a.m.-4:30 
p.m.,  August  27, 1999  (Closed). 

Place:  Professional  and  Scientific 
Associates,  2635  Century  Parkway,  Suite  990, 
Atlanta,  GA  30345.  Telephone  404/633-6477. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6).  Title  5  U.S.C.  and  the  Determination  of 
the  Associate  Director  for  Management  and 


Operations,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  #99091. 
Due  to  administrative  delays  this  notice  is 
published  less  than  15  days  prior  to  the 
meeting. 

Contact  Person  for  More  Information: 
Megan  Foley,  Prevention  Support  Office, 
National  Center  for  HIV,  STD,  and  TB 
Prevention,  CDC.  Corporate  Square  Office 
Park,  11  Corporate  Square  Boulevard,  M/S 
€07,  Atlanta.  Georgia  30329,  telephone  404/ 
639-8025,  e-mail  mzf3@cdc.gov 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  tor  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  9, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-21266  Filed  8-12-99;  1:42  pm) 
BHUNG  COOE  4ie»-1S-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-031 8] 

Guidance  for  Industry:  Revised 
Precautionary  Measures  to  Reduce  the 
Possible  Risk  of  Tranamission  of 
CreutrfeMt-Jakob  Disease  (CJD)  and 
New  Variant  Creutzfeklt-Jakob  Disesse 
(nvCJD)  by  Stood  and  Bkxxl  Products; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  guidance  doctiment 
entided  "Guidance  for  Industry:  Revised 
Precautionary  Measures  to  Reduce  the 
Possible  Risk  of  Transmission  of 
Creutzfeldt-Jakob  Disease  (CJD)  and 
New  Variant  Creutzfeldt-Jakob  Disease 
(nvCJD)  by  Blood  and  Blood  Products." 
The  guidance  dociunent  is  intended  to. 
provide  recommendations  to  all 
registered  blood  and  plasma 
establishments  and  all  establishments 
engaged  in  manufacttuing  plasma 
derivatives.  The  guidance  docxunent  Is 
intended  to  replace  the  FDA  guidance 
entitled  "Revised  Precautionary 
Measures  to  Reduce  the  Possible  Risk  of 
Transmission  of  Creutzfeldt-Jakob 
Disease  (CJD)  by  Blood  and  Blood 
Products"  issued  on  December  11, 1996. 
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DATES:  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  shQuld  be  submitted  by 
October  18, 19d9,  to  ensure  adequate 
consideration  in  preparation  of  a  revised 
dociiment,  if  warranted.  The  agency  is 
soliciting  public  comment,  but  is 
implementing  this  guidance  document 
immediately  because  of  the  public 
health  concerns  related  to  the  possible 
risk  of  transmission  of  CJD  and  nvCJD 
by  blood  and  blood  products. 
AOORESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  document 
entitled  "Guidance  for  Industry:  Revised 
Precautionary  Measures  to  Reduce  the 
Possible  Risk  of  Transmission  of 
Creutzfeldt-Jakob  Disease  (CJD)  and 
New  Variant  Creutzfeldt-Jakob  Disease 
(nvCJD)  by  Blood  and  Blood  Products" 
to  the  Office  of  Communication, 
Training,  and  Manufacturers  Assistance 
(HFM-^0).  Center  for  Biologies 
Evaluation  and  Research  (CBER).  Food 
and  Drug  Administration.  1401 
RockviUe  Pike,  Rockville,  MD  20852- 
1448.  Send  one  self-addressed  adhesive 
label  to  assist  that  office  in  processing 
your  requests.  The  guidance  document 
may  also  be  obtained  by  mail  by  calling 
the  CBER  Voice  Information  System  at 
1-800-835-4709  or  301-827-1800.  or 
by  fax  by  calling  the  FAX  Information 
System  at  1-888-CBER-FAX  or  301- 
827-3844.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  document. 

Submit  written  comments  on  die 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-30S),  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
RM  FURTHER  INR)RIIAT10N  CONTACT: 
Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  MFORMATKNl: 

L  Background 

FDA  is  announcing  the  availability  of 
a  guidance  document  entitled 
"Guidance  for  Industry:  Revised 
Precautionary  Measures  to  Reduce  the 
Possible  Risk  of  Transmission  of 
Creutzfeldt-Jakob  Disease  (CJD)  and 
New  Variant  Creutzfeldt-Jakob  Disease 
(nvCJD)  by  Blood  and  Blood  Products." 
The  guidance  dociunent  is  intended  to 
replace  the  FDA  guidance  entitled 
"Revised  Precautionary  Measures  to 
Reduce  the  Possible  Risk  of 
Transmission  of  Creutzfeldt-Jakob 
Disease  (CJD)  by  Blood  and  Blood 
Products"  sent  by  mail  to  blood  and 
plasma  establishments  and  plasma 
dmvatives  manufacturers  on  December 


11, 1996.  See  notice  of  availability  (62 
FR  49694,  September  23, 1997). 

Recommendations  addressed  in  the 
guidance  document  include:  (1)  Donor 
screening  questions  and  deferral 
criteria,  (2)  disposition  of  implicated 
products,  (3)  consignee  notification  and 
recipient  counseling,  and  (4)  product 
labeling. 

The  guidance  doctunent  represents 
the  agency's  current  thinking  on 
precautionary  measures  to  reduce  the 
possible  risk  and  to  assure  that  blood 
and  blood  products  are  not  adulterated 
or  misbranded,  within  the  meaning  of 
the  Federal  Food  Drug  and  Cosmetic 
Act,  and  are  safe,  pure  and  potent 
within  the  meaning  of  the  Public  Health 
Service  Act.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both.  As  with  other 
guidance  documents,  FDA  does  not 
intend  this  document  to  be  all-inclusive 
and  cautions  that  not  all  information 
may  be  applicable  to  all  situations.  The 
guidance  document  is  intended  to 
provide  information  and  does  not  set 
forth  requirements. 

n.  Comments 

The  agency  is  soliciting  public 
comment,  but  is  implementing  this 
guidance  document  immediately 
because  of  the  public  health  concerns 
related  to  the  possible  risk  of 
transmission  of  CJD  and  nvCJD  by  blood 
and  blood  products.  Additionally,  the 
guidance  presents  a  less  burdersome 
policy  for  the  management  of  blood 
components  and  plasma  derivatives  in 
cases  where  the  donor  has  classic  CJD 
or  CJD  risk  factors.  Interested  persons 
may  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  guidance 
document  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  should  be  submitted  by 
October  18, 1999.  to  ensure  adequate 
considnation  in  preparation  of  a  revised 
document,  if  warranted.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  niunber  found  in 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  guidance 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  document 
using  the  World  Wide  Web  (WWW).  For 
WWW  access,  connect  to  CBER  at 
"http://www.fda.gov/cber/ 
guidelines.htm". 

Etated:  August  4, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FRDoc.  99-21251  Filed  »-16-g9;  8:45  am] 
BMJJNG  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 

[Docint  No.  99D-2407] 

Evaluation  and  Procaaaing  of  Poat 
Donation  Information  Raporta; 
CompNanca  Policy  Guida;  Quidanca 
ftor  FDA  Paraonnal;  Availability; 
Comroant  Raquaat 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimoimcing  the 
availability  of  a  new  compliance  policy 
guide  (CPG)  entitled  "Evaluation  and 
Processing  of  Post  Donation  Information 
Reports"  (section  230.140).  This 
document  provides  guidance  to  FDA 
field  and  headquarters  staff  regarding 
FDA's  policy  related  to  the  evaluation 
and  processing  of  post  donation 
information  reports  for  blood  and  blood 
components. 

DATES:  Written  comments  may  be 
provided  at  any  time. 

AOORESSES:  Submit  written  requests  for 
single  copies  of  the  CPG  entitled 
"Evaluation  and  Processing  of  Post 
Donation  Information  Reports"  (section 
230.140)  to  the  Director,  Division  of 
Compliance  Policy  (HFC-230),  Office  of 
Enforcement,  Office  of  Regulatory 
Affiadrs  (ORA),  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests,  or 
you  may  fax  your  request  to  301-827- 
0482.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  document. 
Written  comments  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  and  should  be  sent  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061,  Rockville, 
MD  20852. 
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FURTHER  INFORMATION  CONTACT: 

n  O'Callaghan,  Center  For 
ogics  Evaluation  and  Researdi 
)  (HFM-650),  Food  and  Drug 
4ininistration,  1401  RockviUe  Pike, 
ddkville.  MD  20852-1448.  301-594- 


liJ^og 
CBER) 


SUNt-EMENTARY  INFORMATION: 

Llackgroimd 

}JBER  issued  a  memorandmn  to  blood 
establishments  on  December  10, 1993, 
th^  provided  guidance  concerning 

Es  control  procedures  that  should 
iblished  and  maintained  for  the 
,  t,  evaluation,  investigation,  and 
fo^lowup  of  post  donation  information 
jrts.  Post  donation  information 
ludes  information  provided  by  the 
dcjilor  or  other  source  and  received  or 
led  following  a  donation,  or  at  a 
:iuent  donation  during  the  health 
history  screening  process  that  relates  to 
th^  suitability  of  the  donor  or  of  the 
bli)bd  or  blood  component.  This  CPG 
prjcivides  regulatory  guidance  relative  to 
thej  evaluation  and  processing  of  this 
information. 

this  Level  2  guidance  document  is 
being  issued  consistent  with  FDA's  good 
giMdance  practices  (62  FR  8961. 
F0l^ruary  27, 1997).  It  represents  the 
ley's  current  thinking  on  the 
Illation  and  processing  of  post 
Ration  reports.  It  does  not  create  or 
far  any  rights  for  or  on  any  person 
does  not  operate  to  bind  FDA  or  the 
|ilic.  An  alternative  approach  may  be 
.  if  such  approach  satisfies  the 

sments  of  the  applicable  statutes, 
lations,  or  both. 


.equest  for  Comments 

ritten  comments  concerning  the 
ice  may  be  submitted  to  the 
D(i>^ets  Management  Branch  (address 
ve)  at  any  tiine.  Two  copies  of  any 
ents  are  to  be  submitted,  except 
individuals  may  submit  one  copy, 
tten  comments  and  requests  for 
ies  are  to  be  identified  with  the 
ket  number  foimd  in  brackets  in  the 
heading  of  this  document.  A  copy  t)f  the 
CPp  and  received  comments  are 
av4ilable  for  public  examination  in  the 
o^ce  above  between  9  a.m.  and  4  p.m., 
Mijnday  through  Friday. 


Q. 


Electronic  Access 


i  in  electronic  version  of  the  CPG 
(» action  230.140)  is  also  available  on  the 
In  tbmet  by  connecting  to  the  ORA  home 
pUfi  at  "http://www.fda.gov/ora/ 
cc  1  ipliance_ref/default.htm". 


Dated:  August  9, 1999. 

Dennis  E.  Baker, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  99-21255  Filed  8-1&-99;  8:45  am) 

MJJNQ  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodwt  No.  99D-2405] 

Draft  "Guidanca  for  Induatry: 
Information  Raquaat  and  DladpHna 
Ravlaw  Latlara  Undar  tha  f>raacrl|)ftion 
Drug  Uaar  Faa  Act;"  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS, 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  document  entitled 
"Guidance  for  Industry:  Information 
Request  and  Discipline  Review  Letters 
Under  the  Prescription  Drug  User  Fee 
Act."  This  draft  guidance  is  intended  to 
provide  guidance  to  industry  on  the  use 
of  certain  types  of  letters  by  the  Center 
for  Drug  Evaluation  and  Research 
(CDER)  and  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  as  part 
of  the  review  of  marketing  applications 
for  certain  drug  and  biologicial  products. 
DATES:  Written  comments  may  be. 
submitted  at  any  time,  however, 
comments  should  be  submitted  by 
November  15, 1999,  to  ensure  their 
adequate  consideration  in  preparation  of 
the  final  document. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  "Guidance  for  Industry: 
Information  Request  and  Discipline 
Review  Letters  Under  the  Prescription 
Drug  User  Fee  Act"  to  the  Drug 
hiformation  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research 
(CDER),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  RockviUe.  MD 
20857,  or  the  Office  of  Communication, 
Training,  and  Manufacturers  Assistance 
(HFM-40),  Center  for  Biologies 
Evaluation  and  Research  (CBER),  1401 
RockviUe  Pike,  RockviUe,  MD  20852- 
1448.  Send  one  self  addressed  adhesive 
label  to  assist  the  office  in  processing 
your  request.  The  document  may  also  be 
obtained  by  mail  by  caUing  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301—827-1800,  or  by  fax 
by  caUing  the  FAX  Information  System 
at  1-888-CBER-FAX  or  301-827-3844. 
See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  draft  guidance  document. 


Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  RockviUe,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
-    Murray  M.  Lumpkin,  Center  for  Drug 
Evaluation  and  Research  (HFD-2), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  RockviUe,  MD 
. 20857,  301-594-5400;  or 
Robert  A.  Yetter,  Center  for  Biologies 
Evaluation  and  Research  (HFM-10), 
1401  RockviUe  Pike,  RockviUe,  MD 
20852-1448,  301-827-0373. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

FDA  is  annoimcing  the  availability  of 
a  draft  document  entitled  "Guidance  for 
Industry:  Information  Request  and 
Discipline  Review  Letters  Under  the 
Prescription  Drug  User  Fee  Act."  In  a 
November  1997  letter  to  Congress 
regarding  the  reauthorization  of  the 
Prescription  Drug  User  Fee  Act 
(PDUFA)  as  part  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (PubUc  Law  105-115),  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  committed  FDA  to 
certain  user  fee  performance  goals  and 
additional  procedures  related  to  the 
review  of  products  in  human  drug 
appUcations  as  defined  in  section  735(1) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  379g(l))  (PDUFA 
products).  As  one  of  the  additional 
procedures  intended  to  help  expedite 
the  development  of  drugs  and  biologies, 
the  Secretary  specified  that  FDA  intends 
to  provide  early  agency  thoughts  on 
possible  deficiencies  to  applicants  in  a 
letter  as  each  discipline  finishes  its 
initial  review  of  its  portion  of  the 
pending  application.  The  procedures 
and  policies  described  in  this  draft 
guidance  are  intended  to  explain  how 
the  agency  will  issue  and  use 
information  request  letters  and 
discipline  review  letters  during  the 
review  of  PDUFA  products. 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  information  request  letters  and 
discipline  review  letters  under  PDUFA. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both.  As  with  other 
guidance  documents,  FDA  does  not 
intend  this  document  to  be  all-inclusive 
and  cautions  that  not  all  information 
may  be  applicable  to  all  situations.  The 
document  is  intended  to  provide 
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information  and  does  not  set  forth 
requirements. 

n.  Comments 

This  draft  document  is  being 
distributed  for  comment  purposes  only, 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  guidance 
document.  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  should  be  submitted  by 
November  15, 1999,  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  document 
using  the  World  Wide  Web  (WWW).  For 
WWW  access,  connect  to  CDER  at 
"http://www.fda.gov/cder/guidance/ 
index.htm",  or  CBER  at  "http:// 
www.fda.gov/cber/guidelines.htm". 

Dated:  August  9, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  99-21254  Filed  8-16-99;  8:45  am) 
BHUNQ  CODE  41«>-01-F 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  RasourcM  and  Sarvicaa 
Administration 

Advisory  Committas;  Notica  of  Maating 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet' 
during  the  month  of  September  1999. 

The  National  Advisory  Committee  on 
Rural  Health  will  convene  its  thirty- 
third  meeting  at  the  time  and  place 
specified  below: 

Name:  National  Advisory  Committee  on 
Rural  Health 

Date  and  Time:  September  13, 1999;  8:30 
a.m.-  5:00  p.m.;  September  14.  1999;  8:30 
a.m.-5:00  p.m.;  September  15, 1999;  8:30- 
11:30  a.m. 

Place:  Omni  Shoreham  Hotel,  2500  Calvert 
Street,  NW,  Washington,  DC  20008,  Phone: 
(202)  234-7000. 


Purpose:  The  National  Advisory 
Committee  on  Rural  Health  provides  advice 
and  recommendations  to  the  Secretary  with 
respect  to  the  delivery,  research, 
development,  and  administration  of  health 
care  services  in  rural  areas. 

Agenda:  The  plenary  session  on  Monday 
morning,  September  13,  at  8:30  a.m.,  will 
include  Office  of  Rural  Health  Policy  update, 
legislative  updates,  NRHA  Policy  Institute 
overview,  and  presentation  on  the  rural 
public  health  infrastructure  project.  After 
lunch,  the  Committee  will  begin  formulating 
recommendations  and  review  committee 
process  and  organization.  Tuesday  morning, 
September  14,  will  be  spent  exploring  future 
committee  options,  topics  and  issues  for  the 
Committee.  After  liuich,  a  presentation  on 
the  Medicare  Reform  and  its  Implication  for 
Rural:  A  Review  of  the  Premium  Support  and 
the  Administration  proposal  will  be  followed 
by  panelist  and  Committee  discussion.  Late 
afternoon  the  Committee  will  rnntinue 
formulating  recommendations. 

The  final  plenary  session  will  be  convened 
on  Wednesday,  at  8:30  a.m.  During  this 
session  the  Committee  will  conclude 
discussions  on  recoounendations.  Committee 
structure  and  future  activities.  The  meeting 
will  adjourn  at  11:30  a.m. 

Anyone  requiring  information  regarding 
the  subject  Committee  should  contact  Wayne 
W.  Myers,  M.D.,  Executive  Secretary, 
National  Advisory  Committee  on  Rural 
Health,  Health  Resources  and  Services 
Administration,  Room  9A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville.  MD 
20857,  telephone  (301)  443-0835,  FAX  (301) 
443-2803. 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Sandi  Lyles  or 
Lilly  Smetana,  Office  of  Rural  Health  Policy, 
(301)443-0835. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  11, 1999. 

James  J.  Corrigan, 

Associate  Administrator  for  Operations  and 
Management. 

[FR  Doc.  99-21256  Filed  8-16-99;  8:45  am] 

BILUNQ  CODE  4iai>-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Haalth 

National  Haart,  Lung,  and  Blood 
Inatituta;  Notica  of  Cloaad  Maating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 


personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Limg, 
and  Blood  Institute  Special  Emphasis  Panel; 
PA-98-052  "Mentored  Patient-Oriented 
Research  Career  Development  Award"  also 
PA-98-053  "Midcareer  Investigator  Award 
in  Patient-Oriented  Research". 

Date:  September  28-29, 1999. 

Time:  September  28, 1999,  7  pm  to  9  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Time:  September  29, 1999,  8:30  am  to  5 
pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Diane  M.  Reid,  MD, 
Scientific  Review  Administrator,  NIH, 
NHLBI,  DEA,  Two  Rockledge  Center,  6701 
Rockledge  Drive,  Room  7182,  Bethesda,  MD 
20892-7924,  (301)  435-0277. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research,  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  August  10, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-21219  Filed  8-16-99;  8:45  am] 
BIUINQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Haaltti 

National  inatituta  of  Nursing  Rasaarch; 
Notica  of  Cloaad  Maating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel, 
Individual  National  Research  Service  Award 
Applications  (NRSA). 
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PHD 


{3)ll) 


1  his  1 


[  kite:  August  20, 1999. 
]  'ime:  1  pm  to  3  pm. 
/  genda:  To  review  and  evaluate  grant 
p  I  lications. 

\  lace:  45  Center  Drive,  Bethesda,  MD 
2t(  92,  (Telephone  Conference  Call). 

C  'ontact  Person:  Mary  J.  Stephens-Frazier, 
Scientific  Review  Administrator, 
Nalional  Institute  of  Nursing  Research, 
Ni  t'  ional  Institutes  of  Health,  Natcher 
Bi^ilding,  Room  3AN32,  Bethesda.  MD  20892, 
594-5971. 

notice  is  being  published  less  than  15 
prior  to  the  meeting  due  to  the  timing 
III  n  itations  imposed  by  the  review  and, 
fu  n  ding  cycle. 
(C  a  talogue  of  Federal  Domestic  Assistance 

am  Nos.  93.361,  Nursing  Research, 
Nljional  Institutes  of  Health,  HHS) 

[  lated:  August  10, 1999. 
14^  ^erne  Y.  Stringfield, 

',  nmittee  Management  Officer,  NIH. 
Doc.  99-21218  Filed  8-16-99;  8:45  am] 

lilmG  CODE  4140-01-M 

D^ARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

i  \ 
Nttional  Institutes  of  Heatth 


dt^s 


IF? 


cL 


ter  for  Scientific  Review;  Notice  of 
Closed  IMeetings 

kuant  to  section  10(d)  of  the 
1  Advisory  Committee  Act,  as 
lended  (5  U.S.C.  Appendix  2),  notice 
is  liereby  given  of  the  following 

stings. 

"le  meetings  will  be  closed  to  the 
pitfalic  in  accordance  with  the 
pi  ovisions  set  forth  in  sections 
5^^b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
cciifidential  trade  secrets  or  commercial 
piiiperty  such  as  patentable  material, 
ai  n  1  personal  information  concerning 
ir  ( iividuals  associated  with  the  grant 
a] I  )lications,  the  disclosure  of  which 
wc  uld  constitute  a  clearly  unwarranted 
is  vasion  of  personal  privacy. 

I  lame  of  Committee:  CenXer  for  Scientific 
R( '  iew  Special  Emphasis  Panel. 

Date:  August  16, 1999. 

'  'ime:  1:30  pm  to  3:30  pm. 

/  \genda:  To  review  and  evaluate  grant 
tt[  I  lications. 

Vlace:  NIH,  Rockledge  2,  Bethesda,  MD 
2t  ( 192,  (Telephone  Conference  Call). 

Contact  Person:  Richard  Marcus,  PhD, 
S(5i|entific  Review  Administrator,  Center  for 
Sdientific  Review,  National  Institutes  of 
H»  ilth.  6701  Rockledge  Drive,  Room  5168, 
M  S  C  7844,  Bethesda,  MD  20892,  301-435- 
li '  5,  richard.marcus@nih.gov 

1  'his  notice  is  being  published  less  than  15 
d{  ;'s  prior  to  the  meeting  due  to  the  timing 
111  r  itations  imposed  by  the  review  and 
fu  r  ding  cycle. 

/  lame  of  Committee:  Center  for  Scientific 
R(  !<  iew  Special  Emphasis  Panel. 


Date:  August  18, 1999. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Carole  L.  Jelsema,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5222, 
MSC  7850,  Bethesda,  MD  20892.  301-435- 
1249,  ielsemac@drg.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  23, 1999. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Carl  D.  Banner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5212, 
MSC  7850,  Bethesda,  MD  20892,  301-435- 
1251,  bannerc@drg.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  ScientiBc 
Review  Special  Emphasis  Panel. 

Date:  August  23, 1999. 

Time:  2  p.m.  4:01  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Richard  Marcus,  PhD, 
Scientific  Review  Admini^rator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5168, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1215,  richard.marcus@nih.gov 

This  notice  is  being  published  less  than  15 
■days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  23. 1999. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Daniel  F.  McDonald,  PhD. 
ScientiHc  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4214, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1215. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  24, 1999. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Edmund  Copeland,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4152.   ■ 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1715. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 
Dated:  August  10,  1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH 
|FR  Doc.  99-21217  Filed  8-16-99;  8:45  am] 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-3950-N-07] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 
Application  for  Designation  as  a  Single 
Family  Foreclosure 

AGENCY:  OfBce  of  General  Counsel, 

HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
win  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  18. 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Patricia  A.  Wash,  Reports  Liaison 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
Room  10245,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  S.  Albright,  Assistant  General 
Counsel,  Single  Familv  Mortgage 
Division,  (202)  708-0080.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr. -Albright. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
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Reduction  Act  (44  U.S.C.  Chapter  35,  as 
amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  ctf  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  0MB  approval 
number,  if  applicable;  (4)  the 


description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1993.  44  U.S.C.  33,  as 
amended. 

Dated:  July  13. 1999. 
Gail  W.  Laster, 
General  Counsel. 

Notice  of  Submission  of  Proposed 
Iiiibimation  Collection  to  OMB 

Title  ofPmposal:  Notice  of 
Application  for  Designation  as  a  Single 


Family  Foreclosure  Commissioner  (FR- 
3950). 

"  Office:  General  Counsel. 

OMB  Approval  Number: 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Under  the  Single  Family  Mortgage 
Foreclosure  Act  of  1994,  HUD  may 
exercise  a  nonjudicial  Power  of  Sale  of 
single  family  HUD-held  mortgages  and 
may  appoint  Foreclosure 
Commissioners  to  do  this.  HUD  needs 
the  Notice  and  resulting  applications  for 
compliance  with  the  Act's  requirements 
that  commissioners  be  qualified.  Most 
respondents  will  be  attorneys,  but 
anyone  may  apply. 

Form  Number:  None. 

Respondents:  Business  or  Other  For- 
Profit  and  Individuals  or  Households. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Numt>er  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Applicants  (1999) 

Applicants  (Later  Years) 


30 
30 


.5 
.5 


15 
15 


Total  Estimated  Burden  Hours:  30. 

Status:  Extension  of  a  currently 
approved  collection. 

Contact  Persons  and  Telephone 
Numbers  (these  are  not  toll-free 
numbers)  for  copies  of  available 
documents:  Bruce  S.  Albright,  Assistant 
General  Counsel,  Single  Family 
Mortgage  Division,  (202)  708-0080; 
Matthew  C.  Forman,  Deputy  Assistant 
General  Counsel,  Single  Family 
Mortgage  Division,  (202)  708-0080; 
Wajme  Eddins,  Reports  Management 
Officer,  (202)  708-1305. 

[PR  Doc.  99-21239  Filed  8-16-99;  8:45  am) 
■UMQ  CODE  431»«-l> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dockat  No.  FR-4410-FA-06] 

AnnouncMiMfit  of  Funding  Awards  for 
the  Economic  Development  Initiative 
Program,  Fiscal  Year  1999 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  funding  awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  aimoimcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  the  Economic 
Development  Initiative  (EDI)  Program. 
This  announcement  contains  the  names 
of  the  awardees  and  the  amounts  of  the 
awards  made  available  by  HUD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donner  Buchet,  Director,  Commimity 
and  Economic  Development  Services, 
Office  of  Community  Planning  and 
Development,  451  7th  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
708-2290  (this  is  not  a  toll-fiw 
number).  Hearing-  and  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  Federal  Relay 
Service  toll-free  at  1-800-877-8339.  For 
general  information  on  this  and  other 
HUD  programs,  call  Conuniuiity 
Connections  at  1-800-998-9999. 

SUPPLEMENTARY  INFORMATION:  The  EDI 
program  was  enacted  in  1994  and  is 
intended  to  complement  and  enhance 


the  Section  108  Loan  Guarantee 
program.  The  piupose  of  EDI  grant 
funds  is  to  further  minimize  the 
potential  loss  of  future  CDBG 
allocations  by:  strengthening  the 
economic  feasibility  of  the  projects 
financed  with  Section  108  funds; 
directly  enhancing  the  security  of  the 
guaranteed  loan;  or  through  a 
combination  of  these  or  other  risk 
mitigation  techniques.  EDI  and  Section 
108  funds  are  intended  to  finance 
projects  and  activities  that  will  provide 
near-term  results  and  demonstrable 
economic  benefits,  such  as  job  creation 
and  increases  in  the  local  tax  base. 

The  competition  was  announced  in 
the  SuperNOFA  published  in  the 
Federal  Register  on  February  26, 1999 
(64  FR  9791).  Applications  were  rated 
and  selected  for  funding  on  the  basis  of 
selection  criteria  contained  in  that 
Notice. 

A  total  of  $34,623,263  was  avrarded  to 
28  projects  nationwide.  In  accordance 
with  section  102(a)(4)(C)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (103 
Stat.  1987.  42  U.S.C.  3545),  the 
Department  is  publishing  the  grantees 
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and  amounts  of  the  awards  in  Appendix 
A  ( ( this  document. 

I)  ited:  August  11,  1999. 

los  E  ph  A.  D'Agosta, 

Ge  1  f?ra/  Deputy  Assistant  Secretary  for 
Conmunity  Planning  and  Development. 

A{  ]  lendix  A 

Citv  of  Huntington  Park,  CA 

;  1125,000 
Citu  of  Long  Beach,  CA 

!    ,000,000 
Co  i  n\y  of  Los  Angeles,  CA 

,000,000 
Citkj  of  Monterey  Park,  CA 

!!  40,000 
Cit|s  of  Richmond.  CA 

.000,000 
CilN  of  San  Diego.  CA 

,483,000 
CilWofVisalia.  CA 


; :  17.5.000 


Citv 


of  Hartford,  CT 


!:  ,000,000 


Citv 


of  New  Haven,  CT 


! :  :.ooo,ooo 

Cit  y  of  Fort  Myers,  FL 

; :  00,000 

Co  J  nty  of  Miami-Dade,  FL 

;:;, 000.000 
City  of  Tallahassee.  FL 

;   ,500,000 
City  ofNew  Bedford,  MA 

;   150,000 
Co  J  nty  of  Prince  Georges,  MD 

!i  ,000.000 
City  of  Flint.  MI 

.00.000 
Citiy  of  Minneapolis,  MN 


;r  1,000,000 


Cil\ 


of  Gastonia.  NC 


!     ,000,000 


Cil\ 


of  Reno.  NV 


! ;  100,000 


Cit\ 


of  Buffalo.  NY 


! ;  !.000,000 


Cit\ 


NY 


Cilj 


Cilj 


of  Mount  Vernon 

$1,989,496 

of  New  York.  NY 

11,998.000 
Cily  of  New  York,  NY 

I!. 000,000 

ofYonkers.NY 

%  1.000,000 
Cily  of  Lancaster,  OH 

:  11,662,500 
Cily  ofColumbia.se 

1 ; !, 000,000 
Cil  y  of  Spartanburg,  SC 

; ;  198,267 
Cil  y  of  Sumter.  SC 

iiiOO.OOO 
Cily  of  Charleston,  WV 

: ;  ioo.ooo 

(FU  Doc.  99-21238  Filed  8-16-99:  8:45  am] 
BimNG  CODE  4210-2»-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-61  CM)9-0777-42] 

Meeting  of  the  California  Desert 
District  Advisory  Council 

summary:  Notice  is  hereby  given,  in 
accordance  with  Public  Laws  92—463 
and  94-579.  that  the  California  Desert    . 
District  Advisor)'  Council  to  the  Bureau 
of  Land  Management.  U.S.  Department 
of  the  Interior,  will  participate  in  a  field 
tour  of  the  BLM-administered  public 
lands  within  the  Northern  and  Eastern 
Mojave  Planning  Area  on  Friday, 
September  24, 1999,  and  meet  in  formal 
session  on  Saturday,  September  25  from 
8  a.m.  to  5  p.m.  The  Saturday  meeting 
will  be  held  at  the  California  State 
University  Desert  Studies  Center, 
located  at  Soda  Springs,  eight  miles 
southwest  of^aker,  California  and  60 
miles  east  of  Barstow,  California.  To 
reach  the  Center,  take  the  Zzyzx  Road 
exit  off  Interstate  15  and  drive  south 
four  miles  to  the  Center. 

The  Council  and  interested  members 
of  the  public  will  assemble  for  the  field 
toiu  at  the  Desert  Studies  Center  parking 
lot  at-7:15  a.m.  and  depart  at  7:30  a.m. 
Members  of  the  public  are  welcome  to  . 
participate  in  the  tour,  but  should  plan 
on  providing  their  own  transportation, 
drinks,  and  lunch. 

The  Saturday  meeting  agenda  will 
include  discussions  on  the  bioregional 
planning  efforts,  the  recreation  fee 
demonstration  pilot  program,  the 
Army's  proposed  expansion  of  the 
National  Training  Center  at  Fort  Irwin, 
and  a  proposed  National  Monument 
designation  for  the  San  Jacinto  and 
Santa  Rosa  Moimtains. 

All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  comment  may  be  made 
avciilable  by  the  Council  Chairman 
during  the  presentation  of  various 
agenda  items,  and  is  scheduled  at  the 
beginning  of  the  meeting  for  topics  not 
on  the  agenda. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  for  the 
California  Desert  District  Advisory 
Council,  c/o  Bureau  of  Land 
Management,  Public  Affairs  OtBce,  6221 
Box  Springs  Boulevard,  Riverside. 
California  92507-0714.  Written 
comments  also  are  accepted  at  the  time 
of  the  meeting  and,  if  copies  are 
provided  to  the  recorder,  will  be 
incorporated  into  the  minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carole  Levitzky  at  (909)  697-5217  or 
Doran  Sanchez  at  (909)  697-5220,  BLM 
California  Desert  District  Public  Affairs. 


Dated:  August  11. 1999. 
Tim  Salt, 

District  Manager. 

[FR  Doc.  99-21267  Filed  8-16-99;  8:43  ami 

BILUNG  CODE  4310-40-U 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
tCA-1 80-99-1 430-01 :  CA  39262] 

Realty  Action,  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
Placer  County,  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action — 

Recreation  and  Public  Purposes  (R&PP) 

Act  Classification;  Placer  County, 

California. 

SUMMARY:  The  following  public  lands  in 
Placer  County,  California  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  the  Iowa 
Hill  Community  Club  under  the 
provisions  of  the  Recreation  and  Public 
Piuposes  Act,  as  amended  (43  U.S.C. 
869  ef  seq.).  The  Iowa  Hill  Community 
Club  proposes  to  use  the  following 
lands  for  a  fire  station. 

Mount  Diablo  Meridian,  California 

T.  15N..R.  10  E.. 
sec.  33,  lot  66. 
Containing  2.50  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
piuposes.  Lease  or  conveyance  is 
consistent  with  the  current  BLM  land 
use  planning  and  would  be  in  the  public 
interest. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
materials. 

4.  An  easement  for  streets,  roads,  and 
utilities  in  accordance  with  the 
transportation  plan  for  Placer  County. 

Detailed  information  concerning  tliis 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Folsom  Field  Office,  63 
Natoma  Street,  Folsom,  California. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
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laws,  including  the  general  mining  laws, 
except  fqr  lease  or  conveyance  under 
the  Recreation  and  Public  Piuposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  pubucation  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  Field 
Manager,  Folsom  Field  Office,  63 
Natoma  Street,  Folsom,  CA  95630. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  lands.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
the  local  planning  and  zoning,  or  if  the 
use  is  consistent  with  the  State  and 
Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  die  applications  and  plan  of 
developments,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Montgomery,  BLM  Folsom  Field 
OfGce,  (916)  985-4474. 

D  JL  Swickard, 

Field  Manager. 

(FR  Doc.  99-21326  Filed  8-16-99;  8:45  am) 

BMJJNQ  COOe  4310-40-U 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 
[CA-180-M-1430-01:  CA  40276] 

Realty  Action,  Recreation  end  Public 
Pwpoeee  (RAPP)  Act  Cleeeiflcetlon; 
Tuolumne  County,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action — 

Recreation  and  Public  Purposes  (R&PP) 

Act  Classification;  Tuolumne  County, 

California. 

SUMMARY:  The  following  public  lands  in 
Tuolumne  Coimty,  California  have  been 
examined  and  found  suitable  for 


classification  for  lease  or  conveyance  to 
the  Mariposa,  Amador,  Calaveras, 
Tuolumne  (MACT)  Indian  Health  Board 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  The  MACT 
proposes  to  use  the  following  lands  for 
a  health  clinic  and  odtural  center. 

Mount  Diablo  Meridian,  California 

T.  1  N.,  R.  16  E., 
sec.  5,  lot  16. 
Containing  15.35  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  the  current  BLM  land 
use  planning  and  woidd  be  in  the  public 
interest. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
materials. 

4.  An  easement  for  streets,  roads,  and 
utilities  in  accordance  with  the 
transportation  plan  for  Tuolumne 
County. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Folsom  Field  Office,  63 
Natoma  Street,  Folsom,  California. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  imder  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  Field 
Manager,  Folsom  Field  Office,  63 
Natoma  Street,  Folsom,  CA  95630. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  lands.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
the  local  planning  and  zoning,  or  if  the 


use  is  consistent  with  the  State  and 
Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  Ln  the  applications  and  plan  of 
developments,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  direcUy  related  to 
the  suitability  of  the  land. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Montgomery,  BLM  Folsom  Field 
Office,  (916)  985-4474. 
D.K.  Swickard, 
Field  Manager. 
[FR  Doc.  99-21327  Filed  8-16-99;  8:45  am] 

BILUNQ  COOE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

MIeeourl/Nlobrara/Verdlgre  Creek 
Nattonel  Recreatkinel  RIvere 

agency:  National  Park  Service. 
ACTION:  Availability  of  final  boundary 
map. 

SUMMARY:  In  accordance  with  section 
3(b)  of  the  Wild  and  Scenic  Rivers  Act 
(62  Stat.  906  as  amended;  16  U.S.C. 
1274),  notice  is  hereby  given  that  the 
official,  detailed  boundary  maps, 
drawing  number  652-80001,  (kted  July 
12, 1999.  for  the  Missouri/Niobrara/ 
Verdigre  Creel^  National  Recreational 
Rivers  are  completed  and  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Niobrara/Missouri 
National  Scenic  Riverways,  P.O.  Box 
591,  O'Neill,  Nebraska  68763-0591, 
telephone  402-336-3970. 
SUPPLEMENTARY  INFORMATION:  On  May 
24, 1991,  the  25-mile  segment  of  the 
Niobrara  River  from  the  western 
boimdary  of  Knox  County  to  its 
confluence  with  the  Missouri  River, 
including  that  segment  of  the  Verdigre 
Creek  from  the  north  municipal 
boimdary  of  Verdigre,  Nebraska,  to  its 
confluence  vtrith  the  Niobrara,  along 
with  the  39-mile  segment  of  the 
Missouri  River  from  the  headwaters  of 
Levtris  and  Clark  Lake  to  the  Ft.  Randall 
Dam,  all  were  designated  recreational 
rivers  by  Public  Law  102-50,  an 
amendment  to  the  Wild  and  Scenic 
Rivers  Act.  In  accordance  with  section 
3(c)  of  the  Wild  and  Scenic  Rivers  Act 
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1  lotice  is  hereby  given  that  the  above 
iaid  maps  are  now  available  for 
nspection  at  the  following  eight 
ocations:  The  Department  of  the 
nterior,  National  Park  Service,  Land 
lesources  Division,  1849  C  Street  NW, 
loom  2444,  Washington,  DC  20240; 
^dwest  Regional  Office,  Land 
Resources  Division,  1709  Jackson  Street, 
I  Dmaha,  Nebraska  68102;  Niobrara/ 
Missouri  National  Scenic  Riverways 
Headquarters,  114  North  6th  Street, 
O'Neill,  Nebraska  68763-0591;  Gregory 
( k)unty  Court  House,  Coxmty  Clerk's 
pffice,  221  East  8th  Street,  Burke,  South 
akota;  Charles  Mix  County  Court 
buse.  County  Clerk's  Office,  400  Main 
treet  East,  Lake  Andes,  South  Dakota; 
on  Homme  County  Court  House, 
(pounty  Auditor's  Office.  300  West  18th 
Street,  Tyndall,  South  Dakota;  Boyd 
( )oimty  Court  House,  County  Clerk's 
Office,  117  Thayer  Street,  Butte, 
Nebraska;  Knox  Coimty  Court  House, 
( loimty  Clerk's  Office,  Court  House 
i  Iquare,  Center,  Nebraska.  Maps  are  also 
i  vailable  in  five  public  libraries  as 
follows:  Ljmch,  Niobrara,  and  Verdigre, 
I  lebraska;  Gregory  and  Wagner,  South 
I  lakota.  Please  address  any  questions  or 
[  squests  to  Superintendent  at  the 
a  ddress  given  above. 

Dated:  August  6, 1999. 
(Catherine  Damon, 

icting  Regional  Director,  Midwest  Region. 
Doc.  99-21221  Filed  8-16-99;  8:45  am] 

ILUNG  CODE  4310-70-P 


I  fTERNATIONAL  TRADE 
COMMISSION 

^unshine  Act  Meeting 

GENCY  HOLDING  THE  MEETINQ:  United 
tates  International  Trade  Commission. 
ME  AND  DATE:  August  23, 1999  at  10:00 

iLm. 

'  lace:  Room  101,  500  E  Street  S.W., 

t  Washington,  DC  20436,  Telephone: 

102) 205-2000. 

SJTATUS:  Open  to  the  public. 

Matters  to  be  considered: 

II  Agenda  for  future  meeting:  none 
Sf,  Minutes 

K  Ratification  List 

t  Inv.  Nos.  701-TA-401  and  731-TA- 
852-855  (Preliminary)  (Certain 
Structural  Steel  Beams  from 
Germany,  Japan,  Korea,  and 
Spain) — briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  August  23, 1999.) 
Inv.  No.  731-TA-282  (Review) 
(Petroleum  Wax  Candles  from 
China) — briefing  and  vote.  (The 
Commission  wiB  transmit  its 


determination  to  the  Secretary  of 
Conunerce  on  September  1, 1999.) 
6.  Outstanding  action  jackets: 
(1)  Document  No.  EC-99-012: 
Approval  of  final  report  in  Inv.  No. 
332-403  (Assessment  of  the 
Economic  Effects  on  the  United 
States  of  China's  Accession  to  the 
WTO). 
In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  August  12,  1999. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-21435  Filed  8-13-99;  2:26  pm] 

BiLLWC  COOE  7020-OS-U 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
tmder  review;  study  of  employment 
eligibility. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty-days"  until 
October  18, 1999. 

Written  comments  and  suggestions 
from  the  public  and  ai^ected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  information  collection. 

(2)  Titie  of  the  Form/Collection:  Study 
of  Employment  Eligibility. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  componeitt  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-21).  Office  of  Policy  and 
Planning,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  The  surveys  will  be  used  to 
collect  data  that  will  be  analyzed  to 
determine  the  effectiveness  of  the  pilots 
to  deter  the  hiring  of  aliens  who  are  not 
legally  authorized  to  work. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,327  respondents  with  7,158 
responses. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  5,323  annual  burden  hoivs. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the  * 

proposed  information  collection 
instrume'tft  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiu-alization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  11,  1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc  99-21335  Filed  8-16-99;  8:45  am] 

BILLING  CODE  4410-10-M 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  application  to  preserve 
residence  for  natiu^ization. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  puhlir  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty-days"  until 
October  18,  1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  die  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  Preserve  Residence  for 
Naturalization. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-470.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  Individuals  or 
Households.  The  information  will  be 


used  to  determine  whether  an  alien  who 
intends  to  be  absent  from  the  United 
States  for  a  period  of  one  year  or  more 
is  eligible  to  preserve  residence  for 
naturalization  purposes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  300  responses  at  15  minutes 
(.25  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  75  annual  biuden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  11. 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-21336  Filed  8-16-99;  8:45  am) 

BILUNQ  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
tuider  review:  election  form  to 
participate  in  an  employment  eligibility 
confirmation  pilot  program. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 


the  Federal  Register  on  August  25, 1998 
at  63  FR  45262,  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  September  i 
16,  1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  StUcUl  Shapiro, 
Department  of  Justice  Desk  Officer. 
Room  10235,  Washington,  DC  20530;     " 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  bvuden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  diange  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Election  Form  to  Participate  in  an 
Employment  Eligibility  Confirmation 
Pilot  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-876.  SAVE  Program, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Businesses  or  other 
for-profit.  The  information  gathered 
from  employers  will  assist  the  INS  in 
allocating  resources  and  priorities  in 
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c  onducting  the  three  pilot  programs 
I  landated  by  Pub.  L.  104-208. 

(5)  An  estimate  of  the  total  number  of 
r  9spondents  and  the  amount  of  time 

E  stimated  for  an  average  respondent  to 
respond:  200,000  responses  at  1.5  hours 
:  er  response. 

(6)  An  estimate  of  the  total  public 

\  urden  (in  hours)  associated  with  the 
:  oUection:  300,000  annual  burden 
:  ours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
]  roposed  information  collection 
jistnmient  with  instructions,  or 
tdditional  information,  please  contact 
'  ichard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
istructions  Branch,  Immigration  and 
[aturalization  Service,  U.S.  Deparlmuiil 
f  Justice,  Room  5307,  425  I  Street,  NW, 
/ashington,  DC  20536.  Additionally, 
omments  and/or  suggestions  regarding 
»e  item{s)  contained  in  this  notice, 
specially  regarding  the  estimated 
]  ublic  burden  and  associated  response 
i  me  may  also  be  directed  to  Mr. 
Sichard  A.  Sloan. 

If  additional  information  is  required 
I :  mtact:  Mr.  Robert  B.  Briggs,  Clearance 
' '.  fficer.  United  States  Department  of 
\  istice.  Information  Management  and 
jBcurity  Staff,  Justice  Management 
:  ]  ivision.  Suite  850,  Washington  Center^ 

)01  G  Street,  NW,  Washington,  DC 
:  IP530. 

Dated:  August  11. 1999. 
1 1  ichard  A.  Sloan, 

i  3  spartment  Clearance  Officer,  United  States 
J  ]  "portment  of  ]ustice.  Immigration  and 
i  i  aturalization  Service. 
I R  Doc.  99-21337  Filed  8-16-99;  8:45  am] 
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PARTMENT  OF  JUSTICE 


of  Justice  Programs 

icy  Information  Collection 
ivities:  Proposed  collection; 
(pJDmment  Request 

Notice  of  information  collection 
ider  review;  new  collection 
linstatement,  with  change,  of  a 
iviously  approved  collection  for 
lich  approval  has  expired);  Equal 
Employment  Opportunity  Plan 
( )i  $rtification  and  Short  Form. 


The  Department  of  Justice,  Office  of 
jUstice  Programs,  Office  for  Civil  Rights, 
has  submitted  the  following  information 
c  ( ilection  request  for  review  and 
c  1  sarance  in  accordance  with  the 
I )  iperwork  Reduction  Act  of  1995. 
C  >  Bee  of  Management  and  Budget 
a  I  iproval  is  being  sought  for  the 


information  collection  listed  below. 
This  prop»osed  information  collection 
was  previously  published  in  the  Federal 
Register  on  Jime  15, 1999,  allowing  for 
a  60-day  public  conmient  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  September  16, 1999. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Seciu"ity 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  1220, 1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Written  comments  and  suggestions 
fit)m  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Equal  Emplo)rment  Opportimity  Plan 
Certification  and  Short  Form. 

(3)  The  agency  form  number,  if  any, 

and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
N/A. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State  and  Local  ^ 

governmental  instrumentalities. 
Other:  For  Profit  Institutions. 
28  CFR  301  et  seq.  authorizes  the 
Department  of  Justice  to  collect 
information  fi-om  State  or  local  units  of 
government,  agencies  of  State  and  local 
governments,  and  private  entities, 
institutions  or  organizations  to  which 
financial  assistance  is  extended 
regarding  their  employment  practices. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  1,500 
respondents  receiving  a  grant  of 
$500,000  or  more  will  complete  a  1- 
hour  Equal  Employment  Opportimity 
Plan  Short  Form  and  submit  it  to  the 
Office  of  Justice  Programs.  In  addition, 
an  estimated  10,000  of  respondents 
seeking  grants  ranging  from  $25,000  up 
to  $500,000  will  be  required  to  complete 
the  Va  hour  certification  stating  that  they 
are  maintaining  a  current  Equal 
Employment  Opportimity  Plan  on  file 
and  submit  the  certification  to  the  Office 
of  Justice  Programs. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  Equal  Employment 
Opportunity  Plan  Short  Form  is  24,000 
hours.  The  total  hour  burden  to 
complete  the  EEOP  certification  is 
40,000.  The  annual  burden  hours  is 
64,000. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220. 
National  Place, -1331  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20530. 

Dated:  August  10, 1999. 
Brenda  E.  Dyer,       s 

Department  Deputy  Clearance  Officer. 

Department  of  justice. 

IFR  Doc.  99-21241  Filed  8-16-99:  8:45  am) 
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Activities:  Proposed  Collection; 
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Justice. 

ACTION:  Notice  of  information  collection 
under  review;  reinstatement,  with 
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coUection  for  which  approval  has 
expired.  Census  of  State  and  Federal 
Adult  Correctional  Facilities,  Form  CJ- 
43^ 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Biueau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  60  day" 
until:  October  18, 1999.  Request  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2):  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Miiumize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Darrell  K.  Gilliard,  U.S.  Department  of 
Justice,  Office  of  Justice  Programs, 
Bureau  of  Justice  Statistics,  810  7th 
Street,  NW,  Washington,  DC  20530. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Census  of  State  and  Federal  Adult 
Correctional  Facilities. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  CJ-43,  Bureau  of 
Justice  Statistics,  Office  of  Justice 


Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal,  State,  and 
District  prison  authorities.  The  Census 
of  State  and  Federal  Adult  Correctional 
FaciUties  is  conducted  every  five  to  six 
years,  obtaining  information  on  each 
type  of  facility  designed  to  house  adults 
sentenced  to  confinement  by  a  State, 
District,  or  Federal  court.  These 
facilities  include  prisons,  penitentiaries, 
and  correctional  institutions;  boot 
camps;  prison  farms;  reception, 
diagnostic,  and  classification  centers; 
road  camps;  forestry  and  conservation 
camps;  youthful  offender  facilities 
(except  in  California);  vocational 
training  facilities;  prison  hospitals;  drug 
and  alcohol  treatment  facilities;  and 
State  operated  local  detention  facilities. 
Questions  included  in  the  Census  will 
cover  facility  characteristics  such  as 
security  level,  use  of  space,  capacity, 
planned  changes,  court  orders  or 
consent  decrees,  average  daily 
population,  internal  units,  staffing, 
assaults,  mental  and  health  issues,  and 
programs.  The  Census  will  also  include 
questions  on  inmate  demographics, 
offense  characteristics,  deaths,  and 
custody  levels.  The  census  also 
furnishes  the  sampling  frame  for  the 
Siuvey  of  Inmates  in  State  Correctional 
Facilities,  the  Survey  of  Inmates  in 
Federal  Correctional  Facilities,  and 
other  facility-based  sample  surveys.  The 
Omnibus  Crime  Control  and  Safe  Street 
Act  of  1968,  as  amended  {42  U.S.C. 
3732)  authorizes  the  Bureau  of  Justice 
Statistics,  Office  of  Justice  Programs, 
U.S.  Department  of  Justice  to  collect  this 
information. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  1,750 
respondents  will  complete  a  2-hour 
census  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  number  of  burden 
hours  to  complete  the  Census  of  State 
and  Federal  Adult  Correctional 
Facilities  is  3,500  hours. 

U  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
Washington  Center,  1331  Pennsylvania 
Avenue,  NW,  Washington,  DC  20530. 


Dated:  August  11, 1999. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
[PR  Doc.  99-21250  Filed  8-16-99;  8:45  am] 
BOIMQ  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

National  Instttute  of  Justice 

Office  of  Research  and  Evaiuation; 
Agency  Information  Collection 
Activities:  Extension  of  a  Previously 
Approved  Collection  for  Wliich 
Approval  Has  Expired;  Comment 
Requested 

action:  Notice  of  information  collection 
under  review;  Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Crime  Mapping  Survey 

The  Department  of  Justice,  National 
Institute  of  Justice,  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  August  20, 1999.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  U  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530. 

Diuing  the  first  60  days  of  this  same 
review  period,  a  regiUar  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
Office  of  Research  and  Evaluation, 
National  Institute  of  Justice,  810  7th 
Street,  NW,  Washington,  DC  20531,  or 
via  facsimile  (202)  616-0275,  Attention: 
La  Vigne. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Yoiu 
comments  should  address  one  or  more 
of  the  following  foiu-  points: 

(1)  Evaluate  whether  die  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
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i  L  notions  of  the  agency,  including 
1  whether  the  information  will  have 
]iractical  utility; 

(2)  Evaluate  the  accuracy  of  the 

t  j  ;ency's  estimate  of  the  burden  of  the 
I  >]  oposed  collection  of  information, 
i  □  eluding  the  validity  of  the 
I  a  ethodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
,c  larity  of  the  information  to  be 

c  ( illected;  and 

(4)  Minimize  the  burden  of  the 

c  ( lUection  of  information  on  those  who 
e  I  e  to  respond,  including  through  the 
I !  le  of  appropriate  automated, 
electronic,  mechanical,  or  other 
1 3chnological  collection  techniques  or  . 
c  ther  forms  of  information  technology, 
dg.,  permitting  electronic  submission  of 

$ponses.- 

\Overview  of  this  information: 

kl)  Type  of  Information  Collection: 
F  ^instatement,  without  change,  of  a 
pijeviously  approved  collection  for 

lich  approval  has  expired. 

|(2)  Title  of  the  Form/Collection:  Crime 

apping  Survey. 

|(3)  Agency  form  number,  if  any,  and 

i  applicable  component  of  the 
I  '^fpartment  sponsoring  the  collection: 
Farm:  none.  Office  of  Research  and 

valuation.  National  Institutes  of 
Ji  istice.  Office  of  Justice  Programs, 
I  nited  States  Department  of  Justice. 

14)  Affected  public  who  will  be  as  or 
juired  to  respond,  as  well  as  a  brief 

^ract:  Primary:  Law  enforcement 
Itendes.  Other:  None.  This  national 

vey  is  designed  to  determine  the 
^ent  to  which  police  departments, 
specifically  crime  analysts,  are  using 
computerized  crime  mapping.  Surveys 
11  be  mailed  to  randomly  select 
aple  of  police  departments.  The 
estionnaire  will  determine  the  level 
rime  mapping  within  departments, 
1  in  terms  of  hardware  and  software 
resources,  as  well  as  the  types  of  maps 
tl  $t  are  produced  and  how  they  are 
uibd.  The  information  collection  firom 
this  survey  will  be  used  to  advise  the 
activities  of  the  Crime  Mapping 
R^earch  Center. 

15)  An  estimate  of  the  total  number  of 
Tt  apondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
rei^ond/reply:  2,798  respondents  for  an 
a^toage  of  33  minutes  per  response. 

te)  An  estimate  of  the  total  public 
fti  trden  (in  hours)  associated  with  the 
collection:  652  burden  hours. 

o  additional  information  is  required 
a  litact:  Ms.  Brenda  E.  Dyer,  Deputy, 
Ctiiarance  Office,  United  States 
D;  sartment  of  Justice,  Information 
Kf^agement  and  Security  Staff  Justice 
Management  Division,  Suite  850, 
Vv^hington  Center,  1001  G  Street  NW, 
W^hington,  DC  20530. 


Dated:  August  11, 1999. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States,  Department  of  Justice. 

[FR  Doc.  99-21240  Filed  8-16-99;  8:"45  am] 

BILUNG  CODE  441»-ia-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

National  Advisory  Committae  on 
Occupational  Safety  and  Healtli;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
National  Advisory  Committee  on 
OccupaLiuual  Safety  and  Health 
(NACOSH),  established  xmder  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act.  NACOSH  will  hold  a  meeting 
on  September  21  and  22. 1999,  in  Room 
N  3437  A-D  of  the  Department  of  Labor 
Building  located  at  200  Constitution 
Avenue  NW,  Washington,  D.C.  The 
meeting  is  open  to  the  public  and  will 
begin  at  1:00  p.m.  lasting  until 
approximately  5:00  p.m.  the  first  day. 
September  21.  On  September  22,  the 
meeting  will  begin  at  9:00  a.m.  and  last 
until  approximately  4:00  p.m. 

During  its  November  1998  meeting, 
NACOSH  decided  that  one  of  its  areas 
of  activity  over  the  next  two  years 
would  be  to  study  OSHA'S  standards 
development  process.  The  Committee 
plans  to  continue  this  study  at  its 
September  meeting  by  studying  the  role 
of  professional  associations  and 
consensus  standards  setting 
organizations  in  the  standards 
development  process.  NACOSH  has 
invited  five  consensus  standards  setting 
organizations  and  five  professional 
associations  related  to  occupational 
safety  and  health  to  participate  in  panel 
discussions  on  OASHA's  standards 
development  process.  Members  of  the 
public  are  invited  to  submit  written 
comments. 

Other  agenda  items  will  include:  an 
overview  of  ciurent  activities  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  a  discussion 
of  NIOSH  surveillance  activities  and  a 
discussion  of  OSHA  training,  in 
addition  to  workgroup  reports. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 


Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Because  of  the  need  to  covot  a 
wide  variety  of  subjects  in  a  short 
period  of  time,  there  is  usually 
insufficient  time  on  the  agenda  for 
members  of  the  public  to  address  the 
committee  orally.  However,  any  such 
requests  will  be  considered  by  the  Chair 
who  will  determine  whether  or  not  time 
permits.  Any  request  to  make  an  oral 
presentation  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  would  appear,  and  a  brief 
outline  of  the  content  of  the 
presentation.  Individuals  with 
disabilities  who  need  special 
accommodations  should  contact 
Theresa  Berry  (phone:  202-693-1999; 
FAX:  202-693-1634)  one  week  before 
the  meeting. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  Labor  Building  (202- 
693-2350).  For  additional  information 
contact:  Joanne  Goodell,  Occupational 
Safety  and  Health  Administration 
(OSHA);  Room  N-3641,  200 
Constitution  Avenue  NW,  Washington, 
DC,  20210  (phone:  202-693-2400;  FAX: 
202-693-1641;  e-mail 
joanne,goodell@osha.gov;  or  at 
www.osha.gov). 

Signed  at  Washington,  DC.  this  11th  day  of 
August,  1999. 

Charles  N.  Jeffivss, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health . 

[FR  Doc.  99-21291  Filed  8-16-99;  8:45  am) 
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INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  UNITED 
STATES  AND  MEXICO 

United  States  Section;  Notice  of  intent 
To  Prepare  an  Environmental  Impact 
Statement  for  the  Rio  Grande 
Canalization  Project,  Sierra  and  Dona 
Ana  Counties,  New  Mexico  and  El  Paso 
County,  TX 

agency:  United  States  Section, 
International  Boimdary  and  Water 
Commission,  United  States  and  Mexico. 
ACTION:  Notice  of  hitent  To  Prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  This  notice  advises  the  public 
that  pursuant  to  section  102(2)  (c)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  the  United  States 
Section,  International  Boimdary  and 


nm 


Water  Commission  (USIBWC)  proposes 
to  gather  information  necessary  to 
analyze  and  evaluate  the  impacts  of  a 
River  Management  Plan  by  the  USIBWC 
on  the  existing  Rio  Grande  Canalization 
Project  in  Sierra  and  Dona  Ana  counties, 
New  Mexico  and  El  Paso  County,  Texas 
and  prepare  an  EIS  to  document  those 
effects.  This  notice  is  being  provided  as 
required  by  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1501.7)  and  the  USIBWC's 
Operational  Procedures  for 
Implementing  Section  102  of  the  - 
Naticmal  Environmental  Policy  Act  of 
1969.  published  in  the  Federal  RegistCT 
September  2. 1981  (46  FR  44083-44094) 
to  obtain  suggestions  and  information 
from  other  agencies  and  the  public  on 
the  scope  of  issues  to  be  addressed  in 
the  EIS.  Public  meetings  will  be  held  to 
obtain  community  input  to  ensure  all 
concerns  are  identified  and  addressed  in 
the  EIS. 

DATES:  The  USIBWC  wiU  conduct  two 
public  scoping  meetings  from  6:00  to 
8:00  p.m.  MST  on  Tuesday,  October  5, 
1999  at  the  Las  Cruces  Hilton,  705 
South  Telshor  Boulevard.  Las  Cruces, 
New  Mexico,  and  on  Wednesday. 
October  6. 1999  at  the  EL  Paso  Airport 
Hilton.  2027  Airways  Boidevard.  El 
Paso.  Texas.  Full  public  participation  by 
interested  federal,  state,  and  local 
agencies  as  well  as  other  interested 
organizations  and  the  general  public  is 
encouraged  during  the  scoping  process 
which  will  end  60  days  from  the  date  of 
this  notice.  Public  comments  on  the 
scope  of  the  EIS,  reasonable  alternatives 
that  should  be  considered,  anticipated 
environmental  problems,  and  actions 
that  might  be  taken  to  address  them  are 
requested. 

FOR  FURTHER  MFORIIATION  CONTACT: 
Comments  will  be  accepted  for  60  days 
following  the  date  of  this  notice  by  Mr. 
Douglas  Echlin,  Environmental 
Protection  Specialist,  Environmental 
Management  Division,  USIBWC,  4171 
North  Mesa  Street,  C-310,  EL  Paso, 
Texas  79902.  Telephone:  915/832-4741, 
Facsimile:  915/832-4167.  E-mail: 
dougechlindibwc.state.gov. 
SUPPI^MENTARY  INFORMATKJN:  . 

1.  Proposed  Action 

The  Rio  Grande  Canalization  Project 
(Canalization  Project)  extends  for  about 
106  miles  along  the  Rio  Grande  from 
Percha  Diversion  Dam,  located 
downstream  from  Caballo  Dam  in  Sierra 
County,  New  Mexico,  to  the  vicinity  of 
American  Diversion  Dam  in  El  Paso 
Coimty,  Texas.  The  Canalization  Project 
was  constructed  between  1938  and  1943 
in  compliance  with  the  convention 
between  the  United  States  and  Mexico 


Federal  y|BgVrter/y<)l,  ,^.  Islg.  J5»<i:u^sday.  Augusy  17„^99fr/y^!y^e^ 


concluded  May  21, 1906,  to  provide  for 
the  equitable  division  of  the  waters  of 
the  Rio  Grande  for  use  in  the  two 
countries.  The  project  included 
acquisition  of  right  of  way  for  the  river 
channel  and  adjoining  floodways  and 
improvement  of  the  aUgnment  and 
efficiency  of  the  river  channel  to  convey 
deliveries  to  Mexico,  as  well  as 
conveyance  of  deliveries  to  the  United 
States  Bureau  of  Reclamation  Rio 
Grande  Project  in  the  El  Paso  valley  of 
Texas.  The  Canalization  Project  also 
controls  floods  in  the  river  reach  which 
extends  through  the  Rincon  and  Mesilla 
valleys  of  New  Mexico.  Proposed 
construction  activities  that  will  be 
studied  in  this  EIS  include  but  may  not 
be  limited  to  raising  and  strengthening 
existing  levees,  chumel  improvements 
such  as  widening  or  armoring  with 
riprap,  and  instaUation  of  grade  control 
structures.  In  addition,  the  EIS  will 
study  the  environmental  efiiscts  of  a 
long-range  maintenance  plan  that  will 
be  developed. 

2.  AltBmativn 

The  USIBWC  as  lead  agency  proposes 
to  collect  information  necessary  for  the 
preparation  of  an  EIS;  to  analyze  flood 
protection  measures  and  alternatives  to 
current  management,  including 
watershed-oriented  and  non-structural 
alternatives  and  collaborative  measures 
with  other  agencies  and  landowners;  to 
determine  to  what  extent  project 
management  can  support  restoration  of 
native  riparian  and  aquatic  habitats,  as 
well  as  the  restoration  of  natural  fluvial 
processes  such  as  channel  meanders 
and  overbank  flooding.  The  EIS  will 
consider  a  range  of  alternatives, 
including  the  no  action  alternative, 
based  on  issues  and  concerns  associated 
with  the  project. 

The  EIS  will  identify,  describe,  and 
evaluate  the  existing  environmental, 
ciiltural,  sociological  and  economical, 
and  recreational  resources;  explain  the 
flood  protection  project;  and  evaluate 
the  impacts  associated  with  the 
alternatives  imder  consideration. 
Significant  issues  which  have  been 
identified  to  be  addressed  in  the  EIS 
include  but  are  not  limited  to  impacts 
to  water  resources,  water  quality, 
cultiiral  and  biological  resources, 
threatened  and  endangered  species,  and 
recreation. 

Coordination  with  the  United  States 
Fish  and  Wildlife  Service  will  ensure 
compliance  with  the  Fish  and  Wildlife 
Coordination  Act  and  section  7  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  Cultural  resources 
reconnaissance  for  the  project  area  will 
be  coordinated  with  both  the  New 
Mexico  State  Historic  Preservation 


Officer  and  the  Texas  State  Historic    , 
Preservation  Officer.  Other  federal  and 
state  agencies,  as  required,  will  also  be 
consulted  to  ensure  compliance  with 
federal  and  state  laws  and  regulations. 

The  USIBWC  has  invited  several 
agencies  including  the  United  States 
Bureau  of  Reclamation  and  United 
States  Fish  and  Wildlife  Service  to 
participate  as  cooperating  agencies 
pursuant  to  40  CFR  1501.6,  to  the  extent 
possible.  Other  agencies  may  be  invited 
to  become  cooperators  as  they  are 
identified  di^ring  the  scoping  process. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  NEPA,  CEQ 
Regulations  (40  CFR  Parts  1500—1508). 
other  appropriate  federal  regulations, 
and  the  USffiWC  procedures  for 
compliance  with  those  regulations. 
Copies  of  the  EIS  will  be  transmitted  to 
federal  and  state  agencies  and  other 
interested  parties  for  comments  and  will 
be  filed  with  the  Environmental 
Protection  Agency  in  accordance  Mrith 
40  CFR  Parts  1500-1508  and  USIBWC 
procedures. 

The  USIBWC  anticipates  the  Draft  EIS 
will  be  made  available  to  the  public  by 
March  2001. 

Dated:  August  10, 1999. 
William  A.  WUcox.  Jr., 
Legal  Advisor. 

[FR  Doc.  99-21390  Filed  8-16-99;  8:45  am] 
BILLMQ  COOe  4710-eMI 


NATIONAL  SaENCE  FOUNDATION 

Parmit  Applications  Raoeivad  Undar 
tha  Antarctic  Consarvatlon  Act  of  1978 
(P.L  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  P.L.  95-541, 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  imder  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
appUcations  by  September  13, 1999. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755. 
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I  )ffice  of  Polar  Programs,  National 
^ence  Foundation,  4201  Wilson 

loulevard,  Arlington,  Virginia  22230. 
FURTHER  INFORMATKm  CONTACT: 

fadene  G.  Kennedy  at  the  above 

iddress  or  (703)  306-1030. 

MENTARY  iNFORMATKM:  The 

[ational  Science  Foimdation,  as 

ted  by  the  Antarctica  Conservation 

.ct  of  1978  (Public  Law  95-541),  has 

leveloped  regulations  that  implement 
ijie  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
riora"  for  all  United  States  citizens.  The 
i  Lgreed  Measures,  developed  by  the 
/  Lntarctic  Treaty  Consultative  Parties. 
I  Bcommended  establishment  of  a  permit 
E  yrstem  for  various  activities  in 
/  intarctica  and  designation  of  certain 
B  nimals  and  certain  geographic  areas 
requiring  special  protection.  The 
riegulations  establish  such  a  permit 

'Stem  to  designate  Specially  Protected 
>as  and  Sites  of  Special  Scientific 

iterest. 

The  applications  received  are  as 

•Hows: 

Applicant:  Steven  D.  Emslie, 
Department  of  Biological  Sciences, 
University  of  North  Carolina, 
Wilmington,  NC  28403 
:  'ermit  Application  No.  2000-001] 

(  ctivityfor  Which  Permit  Is  Requested 

I  ake.  Enter  Antarctic  Specially 
^  rotected  Areas  and  Import  Into  the 
J.S.A. 

The  applicant  proposes  to  conduct 
i^uveys  and  excavations  of  modem  and 

doned  penguin  colonies  by 
uveying  ice-firee  areas  to  locate 
ndence  of  a  breeding  colony  (pebtle 
d/or  bone  sconcentrations,  and  rich 
;etation).  The  sites  will  be  sampled 
placing  a  test  pit,  no  more  than  1x1 
eter  in  size,  in  the  colony  and 
i)ccavating  in  5-10  cm  level  until 
] )  )drock  or  non-omithogenic  sediments 
1 1 «  encountered.  To  minimize  impacts, 
( st  pits  will  be  placed  in  areas  with 
'e  or  no  vegetation  when  possible. 
Ipon  completion  of  the  excavation,  test 
ts  will  be  refilled  and  any  vegetation 
sturbed  on  the  surface  will  be 
1  ^placed.  Collected  sediments  will  be 
ken  to  the  laboratory  for  processing, 
adiments  will  be  washed  through  fue- 
esh  screens;  all  organic  remains  will 
sorted  from  the  sediments  and 
•saved  for  identification  and 
lysis. 
The  applicant  proposes  to  enter  the 
llowing  Antarctic  Specially  Protected 
Akeas  to  conduct  smveys:  ASPA  106 — 
( :kpe  Hallett,  Victoria  Land;  ASPA 
:  13— Litchfield  Island,  Arthur  Harbor; 
i  i  SPA  121— Cape  Royds.  Ross  Island: 


ASPA  124— Cape  Crozier,  Ross  Island; 
ASPA  125— Fildes  Peninsula,  King 
George  Island;  ASPA  128— Western 
shore  of  Admiralty  Bay,  King  George 
Island;  ASPA  129— Rothera  Point, 
Adelaide  Island;  ASPA  132^'otter 
Peninsula.  King  George  Island;  ASPA 
139 — Biscoe  Point,  Anvers  Island;  and 
ASPA  151 — Lions  Rump,  King  George  ' 
Island. 

The  applicant  also  wishes  to  salvage 
and  import  into  the  U.S.  whole  remains 
of  native  Antarctic  birds,  or  partial 
specimens,  that  are  found  on  beaches  or 
at  the  colonies.  The  specimens  will  be 
shipped  to  the  University  of  North 
Carolina,  Wilmington,  for  identification 
and  analysis.  All  specimens  will  remain 
at  the  University  or  other  appropriate 
imiversities  or  musexuns  for  permanent 
storage. 

Results  of  the  research  will  provide 
information  on  the  former  distribution 
of  penguins  in  Antarctica.  These  data 
will  be  compared  to  the  paleoclimatic 
record  to  investigate  patterns  in 
popvdation  fluctuations  of  penguins  in 
relation  to  climate  change  in  the  past. 
This  information,  in  addition  to  data  on 
modem  population  changes  with  global 
warming,  will  test  hypotheses  on  how 
pengiiins  respond  to  climate  change  and 
will  help  develop  predictive  model  for 
future  responses  by  these  species  to 
continued  global  warming. 

Location 

ASPA  106— Cape  Hallett,  Victoria  Land; 
ASPA  113— Litchfield  Island,  Arthur 

Harbor; 
ASPA  121— Cape  Royds,  Ross  Island 
ASPA  124 — Cape  Crozier,  Ross  Island; 
ASPA  125— Fildes  Peninsula,  King 

George  Island; 
ASPA  128 — Westem  shore  of  Admiralty 

Bay,  King  George  Island; 
ASPA  129— Rothera  Point,  Adelaide 

Island; 
ASPA  132— Potter  Peninsula.  King 

George  Island; 
ASPA  139 — Biscoe  Point.  Anvers  Island; 

and 
ASPA  151 — Lions  Rump.  King  George 

Island. 

Dates 

January  1,  2000  to  December  31,  2005 

2.  Applicant:  Donald  B.  Siniff, 
Department  of  Ecology,  Evolution  and 
Behavior,  100  Ecology  Building, 
University  of  Minnesota,'  St.  Paul, 
Minnesota  55108 

(Permit  Application  No.  2000-003] 

Activity  for  Which  Permit  Is  Requested 

Taking,  Export  frt)m  the  U.S.  and  Import 
into  the  U.S. 

The  applicant  proposes  to  tag  and 
collect  epidermal  and  adipose  tissue 


(0.5  cm  by  o.5  cm)  bom  the  rear  flipper 
of  several  seal  species.  Modem 
molecular  genetic  methods  will  be  used 
to  analyze  the  DNA  extracted  from  the 
tissue  samples.  The  project  is  part  of  a 
large  international  program  studying 
Antarctic  Pack  Ice  Seals  (APIS).  This 
particular  project  is  to  address  the 
genetic  patterns  among  the  four  species 
of  Antarctic  pack  ice  seals  (Weddell, 
Leopard,  Ross  and  Crabeater  seals).  The 
project  is  investigating  the  pattems  of 
heterozygosity  among  the  four  species 
and  relating  these  pattems  to  their 
overall  life  history  characteristics.  The 
work  will  contribute  to  the 
understanding  of  the  evolutionary 
history  of  pack  ice  species  with  respect 
to  the  origin  of  ecological  separation. 
Samples  collected  by  other  investigators 
will  contribute  to  a  continent-wide 
assessment  of  the  degree  of  genetic 
variation  with  populations  of  Antarctic 
phocids. 

In  addition,  the  appUcant  wishes  to 
salvage  any  seal  skulls  that  are  found. 
These  samples  will  be  cleaned  and 
analyzed  for  age  and  placed  on 
permanent  loan  to  the  National  Marine 
Mamma)  Lab  or  the  University  of 
Minnesota  Bell  Museum  of  Natural 
History  and  will  be  used  for  educational 
purposes. 

Location 

Pack  ice  areas  in  the  Ross  Sea  and 
Bellingshausen  Sea 

Dates 

December  12, 1999  to  Febmary  15,  2000 
3.  Applicant:  Paul  J.  Ponganis,  CMBB/ 
Scripps  Institute  of  Oceanography, 
University  of  California,  San  Diego,  La 
Jolla,  CA  92093-0204 
(Permit  Application  No.  2000-004] 

Activity  for  Which  Permit  Is  Requested 

Taking  and  Import  Into  the  U.S. 

The  applicant  proposes  to  capture  up 
to  60  Emperor  adults  and  equip  them 
with  various  depth  recorders, 
physiological  recorders,  or  a  video 
camera  imit.  These  instnunents  will 
measiu'e  temperature  change  and 
mechanisms  of  heat  loss  during  diving. 
The  video  camera  research  will 
document  the  frequency  and  techniques 
of  prey  capture,  and  relate  feeding 
events  to  temperatiue  change. 

The  applicant  also  proposes  to 
captiue  up  to  40  Emperor  chicks  to 
biopsy  muscle  samples.  This  will  allow 
examination  of  myoglobin  mRNA 
content  in  relation  to  myoglobin 
concentration  in  both  adults  and 
developing  chicks.  The  chicks  will  be 
biopsied  over  several  months  to  sample 
different  age  groups.  In  addition,  a 
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group  of  approximately  15  Emperor 
chicks  will  be  transported  to  McMurdo 
and  maintained  there  for  about  a  month 
in  order  to  obtain  samples  in  older 
(post-fledge)  chicks.  All  birds  will  be 
released  back  into  the  wild  at  the  end 
of  the  study. 

The  applicant  also  wishes  to  salvage 
up  to  10  Emperor  carcasses  per  year  and 
transport  them  back  to  the  U.S.  for 
anatomical  studies  at  Scripps  Institute 
of  Oceanography. 

LocatJoji 

McMurdo  Soimd  sea  ice.  Cape 
Washington  and  McMurdo  Station 

Dates 

September  1, 1999  to  February  28,  2002 
4.  Applicant:  Michael  A.  Castellini,  Institute 

of  Marine  Science,  University  of  Alaska, 

Fairbanks,  Alaska  99775 

[Pennit  Application  No.  2000-005] 

Activity  for  which  Permit  is  Requested 

Taking  and  Import  into  the  United 
States 

The  applicant  is  a  participant  in  a 
multi-institutional  program  to  study 
Antarctic  Pack  Ice  Seals  (APIS).  As  a 
component  of  this  project,  the  applicant 
proposes  to  capture  up  to  200  Weddell, 
Crabeater  and  Leopard  seals  each,  and 
up  to  10  each  of  Ross,  Fur  and  Elephant 
seals.  Blood  and  biopsy  samples  of 
blubber  will  be  collected.  The  blood  and 
biopsy  samples,  along  with  a  suite  of 
morphometric  analyses,  will  be 
collected  from  all  seals  to  assess  a  suite 
of  bio-indicators  of  health.  Data  will  be 
taken  along  with  other  program 
components  which  will  provide  medical 
examinations  of  each  seal,  acoustic  and 
behavioral  studies,  oceanographic,  ice 
and  weather  observation  and  capture  of 
prey  items.  The  combined  results  will 
provide  the  most  detailed  model  of  the 
link  between  ice  seals  and  their 
environment. 

Location 

Sea  Ice  areas  of  the  Ross  and  Amunden 
Seas 

Dates 

December  15, 1999  to  April  1,  2001 

5.  Applicant:  Wayne  Z.  Trivelpiece,  P.O. 
Box  271,  Antarctic  Ecosytsem 
Research,  Southwest  Fisheries 
Science  Center,  La  Jolla,  CA  92038 

(Permit  Application  No.  2000-006] 

Activity  for  Which  Permit  is  Requested 

Take  and  Enter  Antarctic  Specially 
Protected  Area. 

The  applicant  is  continuing  a  study  of 
the  behavioral  ecology  and  population 


biology  of  the  Adelie,  Gentoo,  and  - 
Chinstrap  penguins  and  the  interactions 
among  these  species  and  their  principal 
avian  pedators:  skuas,  gulls,  sheathbills, 
and  giant  petrels.  The  applicant 
proposes  to  band  1000  Adelie  and 
Gentoo  penguin  chicks,  plus  adults  of 
all  three  penguin  species,  as  needed  (not 
greater  than  150  per  species),  to  fulfill 
research  goals.  In  addition,  bands  will 
be  applied  to  adults  and  chicks  of  the 
avian  predator  species  as  necessary.  The 
applicant  will  continue  a  study  of  the 
penguins'  foraging  habits  which 
involves  the  appUcation  of  radio- 
transmitters  (Txs),  satellite  tags  (PTTs), 
and  time-depth  recorders  (TDRs)  to  a 
maximum  of  50  adult  penguins  per 
species.  The  study  of  foraging  habits 
also  involves  the  stomach  pumping  of  a 
maximumn  of  40  adtdt  penguins  per 
species.  Finally  the  applicant  will 
collect  one  (1)  milliliter  blood  samples 
from  a  maximum  of  20  breeding  adults 
of  each  penguins  species  for  use  in  DNA 
analysis. 

Location 

Admiralty  Bay  (ASPA  #128  King  George 
Island,  South  Shetland  Islands 

Dates 

October  1, 1999  to  April  2000 

6.  Applicant:  David  Ainley,  H.T.  Harvey 

&  Associates,  P.O.  Box  1180,  Alviso, 

CA  95002 
[Pennit  Application  No.  2000-007] 

Activity  for  Which  Permit  Is  Requested 

Taking  and  Enter  Antarctic  Specially 
Protected  Areas 

The  applicant  is  conducting  research 
to  attempt  to  explain  why  penguin 
populations  have  been  increasing  in  the 
Ross  Sea,  by  intensive  studies  at 
colonies  on  Ross  Island.  This  work  vhll 
be  incorporated  into  the  long-term  study 
of  populations  dynamics  mentioned  in 
the  Royds  management  plan.  The 
applicant  proposes  to  enter  Cape  Crozier 
(ASP  #124)  and  Cape  Bird  for  piuposes 
of  banding  up  to  1 ,000  chicks  at  each 
site.  Furthermore  the  applicant  proposes 
to  band  up  to  400  chicks  each  at  Cape 
Royds  (ASPA  #  121)  and  Beaufort  Island 
(ASPA  •105).  Approximately  150  adults 
will  be  banded  at  these  four  sites.  The 
banding  of  chicks  at  Beaufort  Island  is 
necessary  to  test  the  theory  that  the 
Adelie  Penguin  Colony  at  Beaufort 
could  be  a  "source"  colony  for 
emigrants  that  eventually  breed  at  other 
Ross  Island  colonies.  It  is  believed 
Beaufort  is  a  sotirce  colony  because 
there  is  very  little  availability  of 
additional  nesting  sites.  Banding  a 
sample  of  chicks  and  looking  for  them 


at  nearby  colonies  in  subsequent  years 
would  test  this  theory. 

Approximately,  15  adult  Adelies  per 
year  at  Royds,  Bird  and  Crozier,  and  7 
at  Beaufort  Island  will  be  fitted  with 
radio  transmitters  to  be  worn  for  2-3 
weeks  during  January  and  then 
removed.  The  radio  transmitters  will 
provide  information  on  the  penguins 
foraging  area  offshore.  Additionally,  25 
adult  Adelies  at  Cape  Bird  and  Cape 
Crozier  and  15  adults  at  Cape  Royds 
will  be  fitted  with  time-depth-recorders 
(TDRs).  The  TDR's  will  record 
swimming  depth,  frequency  of  dives 
and  number  of  dives  per  foraging  trip. 
PIT  tags  (Passively  Interrogated 
Transponder)  will  also  be  fitted  to  10- 
20  adults  each  year  at  Capes  Bird,  Royds 
and  Crozier.  The  goal  is  to  have  70 
tagged  birds  at  each  colony  each  year; 
thus,  new  birds  given  the  tags  each  year 
replace  only  those  that  did  not  reappear 
one  year  to  the  next. 

To  obtain  an  index  on  chick 
condition,  between  30-50  chicks  will  be 
measured  and  weighed  weekly  for  a 
month  at  Capes  Royds,  Bird  and  Crozier. 
Only  30  chicks  will  be  weighed  and 
measiued  at  the  Beaufort  Island  colony 
on  one  of  two  trips  to  the  site  during  the 
season.  The  applicant  proposes  to 
conduct  studies  of  the  foraging  energetic 
of  Adelie  Penguins  on  Ross  Island.  This 
involves  the  capturing  of  up  to  25  birds 
each  at  Cape  Crozier  and  Cape  Bird  and 
possibly  Cape  Royds.  The  birds  will  be 
weighed,  a  3  cc  blood  sample  drawn 
and  then  injected  with  0.6  cc's  of 
double-labeled  water.  The  birds  will  be 
held  for  3  hours  to  allow  the  injected 
water  to  equilibrate,  then  a  second 
blood  sample  will  be  drawn.  The  doubly 
labeled  water  studies  will  provide 
information  on  the  energetics  of 
foraging,  and  specifically,  if  longer 
foraging  trips  are  more  energy 
demanding  than  shorter  ones  for 
penguins  at  Cape  Bird  or  Cape  Royds. 

Samples  collected  in  the  field  will  be 
returned  to  the  U.S.  for  complete 
analysis. 

Location 

Cape  Crozier  (ASPA  #124),  Cape  Royds 
(ASPA  #121)  and  Cape  Bird,  Ross 
Island,  and  Beaufort  Island  (ASPA 
105),  Ross  Sea. 

Dates 

December  1, 1999  to  February  IS,  2002 

7.  Applicant:  W.  Berry  Lyons, 
Department  of  Geology,  University  of 
Alabama,  Box  870338,  Tuscaloosa,  AL 
35487-0338 
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rermit  Application  No.  2000-008] 
\ctivityfor  Which  Permit  Is  Requested 
ter  Antarctic  Specially  Protected  Area 

The  applicant  proposes  to  enter 
itarctic  Specially  Protected  Area 
SPA  #131).  Canada  Glacier,  Lake 

:ell,  Taylor  Valley,  for  purposes  of 
inducting  studies  under  the  Long- 
Derm  Ecological  Research  (LTER) 
igram.  The  applicant  proposes  to 
ter  the  site  to  conduct  maintenance 
the  previously  installed  continuously 
ording  stream  gage  station  that 
ovides  one  of  the  longest  records  of 
scharge  in  the  Taylor  Valley.  In 
dition,  the  applicant  proposes  to 
llect  water  quality  samples  of  the 
leltwater  coming  off  the  Canada 
acier  and  along  the  length  of  the 
am  to  study  in-stream 
)(ogeochemical  processes.  Samples  of 
'  e  microbial  mats  may  also  be  collected 
ce  per  summer  field  season. 
The  applicant  also  proposes  to  enter 
e  Antarctic  Specially  Protected  Area 
study  the  site's  unique  soil  content, 
le  Canada  stream  has  occasional  algal 
opms,  and  the  system  is  of  interest 
i^ause  of  its  relatively  high  primary 
ih)duction  unlike  the  typical  dry  valley 
<  (ils.  The  LTER  team  plans  to  collect 
oil  samples  on  a  transect  starting  in  the 
^1  ream  channel  and  working  eastward 
B  jrpendicular  jto  the  stream  channel. 

The  Canada  Glacier  is  the  most 
intensively  studied  glacier  in  the  LTER 
i  ludy  program.  One  particularly  import 
i  i  pect  of  the  glacier  mass  balance  study 
i  9  the  calving  and  melting  of  ice  from 

I I  e  glacier  walls.  Therefore,  the 

{ ]  >plicant  requests  access  to  the  glacier 

I II  all  twice  during  each  field  season  to 
t  a  ke  measiuements. 

i^tcation 

i  \.  Qtarctic  Specially  Protected  Area  #131: 
Canada  Glacier,  Lake  Fryxell,  Taylor 
Valley,  Victoria  Land 

JHites 

( \  :Xohet  1. 1999  to  February  2005 
Applicant:  ]o\m  E.  Carlstrom,  Center 
for  Astrophysical  Research  in 
Antarctica  (CARA),  Department  of 
Astronomy  and  Astrophysics, 
University  of  Chicago,  5640  South 
Ellis  Avenue,  Chicago,  IL  60637 

( '  srmit  Apphcation  No.  2000-010] 

J I  rtivityfor  Which  Permit  Is  Requested 

I  ]  troduce  a  non-indigenous  species  into 
Antarctica 

The  applicant  plans  to  ship  200 
p  ( lunds  of  active  dry  baking  yeast 
( 3  accharomyces  cerevisiae)  to 
/  ^nundsen-Scott  South  Pole  Station  as 
p  i  rt  of  an  educational  outreach  project 


f 


in  conjunction  with  NASA  and  their, 
new  thrust  in  astrobiology  and 
extremophiles.  The  commercial 
packaging  consists  of  strips  of  3-quarter 
Ounce  packages.  The  yeast  will  remain 
in  the  commercial  packaging,  in  plastic 
bags,  in  a  container  while  in  Antarctica. 
The  containerized  yeast  will  be  exposed 
to  the  extreme  climate  of  the  South  Pole 
during  the  summer  and  winter  months. 
Middle  and  elementary  school  students 
will  be  able  to  follow  the  deployment  of 
the  yeast,  and  the  weather  conditions  at 
the  Pole  via  a  web  site.  The  web  site 
will  have  many  facets  such  as  a  question 
and  answer  section,  a  travel  log  of  the 
deployment,  weather  conditions,  digital 
images  of  the  trip  and  the  yeast 
container  as  the  season  progresses.  The 
goal  of  the  project  is  to  motivate 
students  to  try  hands-on  experiments  to 
learn  more  about  Antarctica  and  the 
scientific  research  conducted  there. 
After  a  year,  the  yeast  container  will  be 
shipped  back  to  the  States  where  the 
yeast  packages  will  be  distributed 
nationally  to  schoolchildren.  TTie 
students  will  conduct  experiments  to 
look  for  changes  in  the  yeast's  metabolic 
activity  and  volume  ol  carbon  dioxide 
production,  under  given  conditions, 
after  being  exposed  to  months  of 
extreme  cold  temperatiues. 

Location 

Amundsen-Scott  South  Pole  Station 

Dates 

October  1, 1999  to  January  1,  2002 

9.  Applicant:  Brent  S.  Stewart,  Hubbs- 
Sea  World  Research  Institute,  2595 
Ingraham  Street,  San  Diego,  CA  92109 

{Permit  Application:  2000-01 1  ] 

Activity  for  Which  Permit  is  Requested 

Taking  and  Import  Into  the  United 
States 

The  applicant  is  a  participant  in  a 
miiltidisciplinary  research  program  to 
study  the  foraging  ecolc^, 
reproduction,  demography,  disease  and 
pathology,  and  population  and 
immunogenetics  of  Antarctic  seals  in 
the  ciraunpolar  pack  ice  zone.  The 
applicant  proposes  to  captiu^,  collect 
samples,  and  release  up  to  800  Crabeater 
seals,  400  Leopard  and  Weddell  seals, 
and  75  Ross,  Antarctic  Fiu  and  Elephant 
seals.  Physical  exams  will  be  performed 
to  evaluate  the  musculoskeletal  system, 
cardiovascular  system,  integument, 
eyes,  ears,  nares  and  oral  cavity.  Blood 
will  be  collected  from  the  extradural 
vein  or  interdigital  vein  of  phocids  and 
firom  the  caudal  gluteal  vein  of  otariids. 
Approximately  40-60  ml  will  be 
collected  firom  each  seal  for  evaluation 
of  petroleiun  hydrocarbon  and  pollutant 


exposure,  hematology,  serum 
biochemistry,  disease  exposiu^, 
genetics,  nutritional  status,  and 
reproductive  endocinology.  Ocular, 
nasal,  vaginal,  and  rectal 
microbiological  samples  will  be 
collected.  Ectoparasites  will  be  collected 
when  encountered.  Urine  will  be 
collected  opportunistically.  Skin 
scrapings  and  cultiues  will  he  made 
when  lesions  are  observed  and  to 
provide  normal  control  samples.  Hair, 
skin  and  blubber  samples  will  also  be 
collected.  All  collections  of  samples 
will  be  coordinated  directly  with  other 
components  of  the  multidisdplinary 
research  program  to  prevent  dupUcate 
takings  and  to  maximize  use  of  collected 
materials. 

The  applicant  plans  to  import 
collected  samples  into  the  United  States 
for  further  scientific  study.  In  addition, 
the  applicant  wishes  to  export  samples 
ft'om  the  U.S.  and  share  them  with 
investigators  collaborating  in  other 
countries. 

Location 

Circtunpolar  pack  ice  and  sites  ashore 
Dates 

September  1, 1999  to  August  30,  2004 

10.  Applicant:  Ron  Naveen,  Oceanities, 
Inc.,  P.O.  Box  15259,  Chevy  Chase, 
MD  20825 

[Permit  Application:  2000-012] 

Activity  for  Which  Permit  Is  Requested 

Taking;  and  Enter  Antarctic  Specially 
Protected  Area 

The  applicant  plans  to  continue  data 
collection  under  the  Antarctic  Site 
Inventory  Project.  Various  sites  will  be 
regularly  siu^eyed  and  censused  in  the 
Antarctic  Peninsula/South  Shetland 
Islands  region,  with  a  concentration  of 
visits  expected  at  heavily  visited  tourist 
sites.  The  applicant  wishes  to  enter 
Antarctic  Specially  Protected  Area  #128, 
Western  Shore  of  Admiralty  Bay,  to 
coordinate  the  Site  Inventory  Project 
with  the  researchers  working  within  the 
site. 

Location 

Antarctic  Peninsula  and  South  Shetland 
Island  sites,  and  ASPA  #128,  Western 
Shore  of  Admiralty  Bay,  King  George 
Island 

Dates 

September  1, 1999  to  August  31,  2000 

11.  Applicant:  Norbert  Wu,  Norbert  Wu 
Productions,  1065  Sinex  Avenue, 
Pacific  Grove,  CA  93950 
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(Permit  Application:  2000-013] 

Activity  for  Which  Permit  Is  Requested 

Enter  Antarctic  Specially  Protected  Area 

The  applicant  is  a  participant  in  the 
U.S.  Antarctic  Program's  Artists  and 
Writers  Program  and  is  continuing  work 
on  "A  Photographic  Survey  of  Antarctic 
Marine  Species"  and  producing  a  film 
entitled  "Under  Antarctic  Ice."  The 
applicant  proposes  visit  and  camp  at 
Cape  Crozier  during  two  different  time 
periods  to  ensure  filming  success. 

The  applicant  proposes  to  conduct 
general  photography  and  filming  of 
Adelie  penguins.  Emperor  penguins. 
Leopard  seals,  Orcas,  and  Minke 
whales.  Some  of  the  work  will  involve 
underwater  photography.  Visit  to  the 
site  will  be  selected  to  target  Adelie 
penguin  events  (nesting,  egg  tending, 
and  hatching),  such  as  population  peak 
in  the  rookery.  The  applicant  plans  to 
skirt  the  edges  of  the  Adelie  and 
Emperor  rookeries  and  will  not  enter 
into  the  midst  of  the  nesting  penguins. 

The  applicant  plans  to  camp  near  the 
East  Colony  outside  the  Specially 
Protected  Area  for  easier  access  to  the 
water  and  ease  the  encumbrance  of 
hauling  heavy  photography  and  dive 
equipment. 

Location 

Antarctic  Specially  Protected  Area  #124, 
Cape  Crozier,  Ross  Island 

Dates 

November  1 ,  1999  to  February  28,  2000 

12.  Applicant:  Gary  miller.  Biology 
Department,  University  of  New 
Mexico,  Albuquerque,  NM  87131- 
0001 

[Permit  Application:  2000-014) 

Activity  for  Which  Permit  Is  Requested 

Taking  and  Import  into  the  United 
States 

The  applicant  plans  to  continue  his 
analysis  of  the  phylogenetic 
relationships  and  population  genetics  of 
2  major  genera  of  penguins.  He  will 
collect  blood  and  tissues  samples  from 
Magellanic  (S.  magellanicus),  Adelie  (P. 
adeliae),  Chinstrap  (P.  antarctica), 
Gentoo  (P.  papua).  Macaroni  (Eudyptes 
chrysalopbus),  and  Emperor 
[Aptenodytes  forsteri)  penguins 
throughout  their  distribution.  The 
Macaroni  and  Emperor  samples  are  to 
be  used  as  out-groups  to  help  elucidate 
the  relationships  of  the  other  species. 
Using  a  combination  of  Cjrtochrome  b 
and  microsatellite  markers,  he  will 
investigate  their  genetic  variation  on  a 
variety  of  geographic  scales. 

The  applicant  will  travel  onboard  tour 
ships  as  a  lecturer  and  will  repeatedly 


visit  many  sites  during  the  next  two 
Antarctic  simimer  season.  He  plans  to 
collect  1.0-1.5  ml  of  whole  blood  from 
live  penguins  and  collect  tissue  samples 
from  penguin  carcasses.  No  more  than 
15  samples  will  be  collected  from  any 
given  site.  Blood  samples  will  be  stored 
in  a  lysis  buffer,  and  tissue  samples  will 
be  homogenized  into  a  buffer  solution  to 
stabilize  the  DNA.  Samples  will  be 
returned  to  either  the  University  of 
Western  Australia  or  to  the  University  of 
New  Mexico  for  processing. 

In  addition,  the  applicant  will  work  in 
collaboration  with  a  research  team  from 
the  University  of  Western  Australia  who 
will  investigate  the  diseases  of  penguins 
and  skuas  around  Australia's  Davis 
Station.  Blood  samples  and  swabs  from 
the  throat  and  cloaca  of  each  bird  will 
be  collected.  Blood  samples  will  be 
spun  down  to  separate  the  plasma  and 
then  preserved  for  later  laboratory  work. 
The  Australian  research  team  will 
secure  all  necessary  permits  for  this 
project. 

Location 

Antarctic  Peninsula  and  associated 
islands.  South  Shetland  Islands, 
South  Orkney  Islands,  East  Antarctica 
and  the  Ross  Sea  region 

Dates 

October  1, 1999  to  April  1,  2001 
Nadene  G.  Kennedy, 

Permit  Officer,  Office  of  Polar  Programs. 
(FR  Doc.  99-21204  Filed  8-16-99;  8:45  am) 

BILUNG  C00€  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

GPU  Nuclear  inc.,  et  al.,  (Three  Mile 
Island  Nuclear  Station,  Unit  1); 
Confirmatory  Order  Modifying  License, 
Effective  Immediately 


GPU  Nuclear  Lie.  (GPUN  or  the 
Licensee)  is  the  holder  of  Facility 
Operating  License  No.  DRP-50,  which 
authorizes  operation  of  Three  Mile 
Island  Nuclear  Station,  Unit  1  located  in 
Dauphin  County,  Pennsylvania. 

n 

The  staff  of  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  has  been 
concerned  that  Thermo-Lag  330-1  fire 
barrier  systems  installed  by  licensees 
may  not  provide  the  level  of  fire 
endurance  intended  and  that  licensees 
using  Thermo-Lag  330-1  fire  barriers 
may  not  be  meeting  regulatory 
requirements.  During  the  time  period 


1992-1994,  the  NRC  staff  issued  Generic 
Letter  (GL)  92-08,  "Thermo-Lag  330-1 
Fire  Barriers,"  and  subsequent  requests 
for  additional  information  that  asked 
licensees  to  submit  plans  and  schedules 
for  resolving  the  Thermo-Lag  issue.  The 
NRC  staff  has  obtained  and  reviewed 
corrective  plans  and  schedules  from  all 
licensees.  The  staff  is  concerned  that 
some  licensees  may  not  be  making 
adequate  progress  toward  resolving  the 
plant-specific  issues,  and  that  some 
implementation  schedules  may  be  either 
too  tenuous  or  too  protracted.  For 
example,  several  licensees  informed  the 
NRC  staff  that  their  completion  dates 
would  be  delayed  between  6  months 
and  3  years.  The  NRC  steiff  has  met  with 
licensees  of  plants  that  have  scheduled 
completion  beyond  1997  to  discuss  the 
progress  of  the  licensees'  corrective 
actions  and  the  extent  of  licensee 
managetnent  attention  regarding 
completion  of  Thermo-Lag  corrective 
actions.  In  addition,  the  NRC  staff 
discussed  with  licensees  the  possibility 
of  accelerating  their  completion 
schedules. 

At  the  meeting  with  GPUN.  NRC  staff 
reviewed  the  schedule  of  Thermo-Lag 
corrective  actions  described  in  the  eight 
GPUN  submittals  to  the  NRC  dated 
February  10,  and  December  5, 1994;  July 
7, 1995;  August  16,  November  5,  and 
December  31, 1996;  and  August  19,  and 
November  23,  1997,  to  complete 
implementation  of  Thermo-Lag  330-1 
fire  barriers  corrective  actions  by 
December  31, 1999,  except  for  those 
corrective  actions  that  were  the  subject 
of  a  pending  exemption  request  dated 
December  31, 1996,  and  supplemented 
by  three  letters  dated  July  31,  September 
8,  and  December  30,  1997.  On  the  basis 
of  the  information  submitted  by  GPUN 
and  presented  during  the  meeting,  the 
NRC  staff  concluded  that  the  GPUN 
schedule  was  reasonable  and  issued  a 
Confirmatory  Order  Modifying  License 
on  May  22, 1998,  with  regard  to  that 
schedule. 

Subsequently,  the  NRC  staff  denied 
portions  of  the  Licensee's  exemption 
request  of  December  31, 1996,  and  the 
Licensee  has  committed  in  its  letter  of 
Jime  2, 1999,  to  complete  additional 
Thermo-Lag  corrective  actions  in  areas 
which  were  the  subject  of  those  parts  of 
the  exemption  request  that  was  denied 
by  June  30.  2500.  The  staff  has 
concluded  that  this  schedule  is 
reasonable.  This  conclusion  is  based  on 

(1)  The  amount  of  installed  Thermo-Lag, 

(2)  the  complexity  of  the  plant-specific 
fire  barrier  configurations  and  issues,  (3) 
the  need  to  perform  certain  plant 
modifications  dining  outages  as 
opposed  to  those  that  can  be  performed  ' 
while  the  plant  is  at  power,  and  (4) 
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i  [  tegratioD  with  other  significant  but 
I  ijirelated  issues  that  GPUN  is 
(^dressing  at  its  plant.  In  order  to 
I  ^ove  compensatory  measiu'es  such  as 
f  \te  watches,  it  has  been  determined  that 
1  Solution  of  all  Thermo-Lag  corrective 
a(itions  by  GPUN  must  be  completed  by 
ftjne  30,  2000.  By  letter  dated  June  21, 
1  §99,  the  NRC  staff  notified  GPUN  of  its 
I  Ian  to  incorporate  GPUN's  schedule 
(  Qmmitment  with  regard  to  issues 
'lich  were  the  subject  of  the  exemption 
)uest  into  a  requirement  by  issuance 
6t  an  order  and  requested  consent  from 
the  Licensee.  By  letter  dated  July  1, 
]  999,  the  Licensee  consented  to 
i  i  iuance  of  a  Confirmatory  Order. 

The  Licensee's  commitment  as  stated 
its  letter  of  July  1, 1999,  is  acceptable 
a  I  id  is  necessary  for  the  NRC  to 
conclude  that  public  health  and  safety 

Si  reasonably  assured.  To  preclude  any 
tiedule  delay  and  to  assure  public 
alth  and  safety,  the  NRC  staff  has 
ddtermined  that  the  Licensee's 
'-immitment  in  its  July  1, 1999,  letter  be 
jnfirmed  by  this  Order.  The  Licensee 
IS  agreed  to  this  action.  On  this  basis, 
id  on  the  basis  of  the  Licensee's 
isent,  this  Order  is  immediately 
ective  upon  issuance. 


Accordingly,  pivsuant  to  sections 
it  3, 161b.  161i,  161o,  182,  and  186  of 
th  9  Atomic  Energy  Act  of  1954.  as 
attended,  and  the  Commission's 
-"^lations  in  10  CFR  2.202  and  10  CFR 
50,  it  is  hereby  ordered,  effective 
-mediately,  that: 
IPU  Nuclear.  Inc..  et  al.  shall 
iplete  final  implementation  of 
lermo-Lag  330-1  fire  barrier  corrective 
tions  at  Three  Mile  Island  Nuclear 
t^tion.  Unit  1,  described  in  the  GPU 
iclear.  Inc.,  submittal  to  the  NRC 
:ed  Jime  2, 1999,  by  June  30,  2000. 
Tie  Director.  Office  of  Nuclear 
ictor  Regulation,  may  relax  or 
icind,  in  writing,  any  provisions  of 
is  Confirmatory  Order  upon  a  showing 
the  Licensee  of  good  cause. 


ly  person  adversely  affected  by  this 
latory  Order,  other  than  the 
bensee,  may  request  a  hearing  within 
i  days  of  its  issuance.  Where  good 
ciuse  is  shown,  consideration  will  be 
g^yen  to  extending  the  time  to  request  a 
ing.  A  request  for  extension  of  time 
kst  be  made  in  writing  to  the  Director, 
ice  of  Nuclear  Reactor  Regulation, 
i  Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  and 
ii^^ilude  a  statement  of  good  cause  for 
tl  •  extension.  Any  request  for  a  hearing 


must  be  submitted  to  the  Secretary,  US 
Nuclear  Regulatory  Commission, 
Attention:  Chief,  Rulemaking  and 
Adjudications  Staff,  Washington,  DC 
20555-0001.  Copies  of  the  hearing 
request  must  also  be  sent  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
US  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  to  the 
Assistant  General  Coimsel  Materials 
Litigation  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  I,  US  Nuclear  Regulatory 
Commission,  475  Allendale  Road.,  King 
of  Prussia,  PA  19406-1415,  and  to  the 
Licensee,  Mr.  James  W.  Langenbach, 
Vice  President  and  Director — TMI-1, 
GPU  Nuclear,  Inc.,  P.O.  Box  480, 
Middletown,  PA  17057.  If  such  a  person 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his/her  interest  is  adversely 
affected  by  this  Order  and  must  address 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Confirmatory 
Order  should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  oT  time  in  which  to  request  a 
hearing,  the  provisions  specified  in  • 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  Order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  Order. 

Dated  at  Rockville,  Maryland  this  11th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Conunission. 

William  F.  Kane, 

Acting  Director,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  99-21307  Filed  8-16-99:  8:45  am] 

BILUNG  CODE  7990-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockflt  No.  5&-219] 

Oyster  Creek  Nuclear  Generating 
Station;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
16  issued  to  GPU  Nuclear,  Inc.  and 
Jersey  Central  Power  &  Light  Company 
(the  licensee)  for  operation  of  the  Oyster 
Creek  Nuclear  Generating  Station 
(OCNGS)  located  in  Ocean  County,  New 
Jersey. 

The  proposed  amendment  would 
modify  the  OCNGS  Technical 
Specifications  to  reflect  installation  of 
additional  spent  fuel  pool  storage  racks. 
The  additional  new  racks  will  provide 
390  additional  spent  fuel  assembly 
storage  locations. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  following  previously  analyzed 
accident  scenarios  have  been  considered  as 
part  of  the  analyses  required  to  support  the 
installation  of  the  high  density  spent  fuel 
storage  racks: 

(a)  Spent  Fuel  Assembly  Drop — The 
criticality  acceptance  criteria.  K^fr  [less  than 
or  equal  to]  0.95,  is  maintained  for  postulated 
abnormal  occurrences  such  as  a  fuel 
assembly  misloading  or  assembly  drop.  The 
radiological  consequences  of  a  fuel  handling 


44758 


Federal  Regirter/Vol.  64.  No.  158/Tuesday,  August  17,  1999/Notices 


accident  in  the  spent  hiel  pool  remain  well 
within  the  guidelines  of  10  CFR  100  and 
Standard  Review  Plan  15.7.4. 

(b)  Loss  of  Spent  Fuel  Pool  Cooling  System 
Flow — ^The  spent  fuel  pool  cooling  system 
will  continue  to  provide  acceptable  cooling 
of  the  stored  assemblies.  Approximately  5 
hours  is  available  before  reaching  the 
Technical  Specification  limit  of  125  °F  and 
approximately  45  hours  is  available  before 
reaching  the  analyzed  peak  bulk  pool 
temperature.  Therefore,  sufficient  time  is 
available  to  respond  to  the  spent  fuel  pool 
water  temperature  control  room  alarm  (120 
°F)  and  to  provide  an  alternate  means  of 
cooling  in  the  event  of  a  failure  in  the  cooling 
system.  Therefore,  the  proposed  change  has 
no  affect  on  this  accident  scenario. 

(c)  Seismic  Event — The  new  racks  are 
designed  and  fabricated  to  remain  functional 
during  and  after  a  Safe  Shutdown  Earthquake 
uiidtir  all  loading  conditions.  i\nalysis  has 
demonstrated  that  no  rack-to-wall  impacts 
occur.  Analyzed  potential  rack-to-rack 
impacts  demonstrates  the  stored  fuel 
configuration  remains  unaffected.  Spent  fuel 
pool  structural  emalysis  demonstrates  that  for 
the  bonding  factored  load  combinations, 
including  the  weight  of  a  shipping  cask  (100 
tons),  structural  integrity  is  maintained  when 
the  pool  is  assumed  to  be  fully  loaded  with 
3,035  spent  furl  assemblies.  Therefore,  the 
proposed  chan^-e  has  no  affect  on  this 
accident  scenar  o. 

(d)  Spent  Fuel  Cask  Drop — Structiu^ 
analysis  of  the  spent  fuel  pool  demonstrates 
that  the  pool  structure  remains  adequate  for 
the  loadings  associated  with  normal 
operation  and  the  condition  resulting  from 
the  postulated  cask  drop  accident. 

Accordingly,  the  proposed  modification 
does  not  increase  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  previously  evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  Administrative 
controls  during  rack  installation  would 
preclude  the  movement  of  a  new  rack 
directly  over  any  fuel.  The  new  racks  will  be 
lifted  using  the  100-ton  overhead  crane 
which  has  a  sufficient  safety  factor  such  that 
potential  single  failure  mechanisms  need  not 
be  considered.  The  lifting  device  designed  for 
handling  and  installation  of  the  new  racks  is 
in  compliance  with  NUREG-0612.  A 
postulated  rack  drop  analysis  demonstrates 
that  the  pool  structure  would  not  sustain 
significant  damage  from  the  postulated  rack 
drop.  The  analysis  shows  that  the  rack 
pedestal  would  pierce  the  pool  liner  with 
localized  concrete  cracking.  Any  leakage 
resulting  from  such  localized  damage  would 
be  detectable  and  capability  is  provided  to 
make  up  the  loss  of  inventory  to  the  pool.  No 
unproven  technology  is  involved  either  in 
the  installation  process  or  in  the  analytical 
techniques  utilized  to  evaluate  the  planned 
fuel  storage  expansion.  The  basic  technology 
for  fuel  pool  expansion  has  been  developed 
and  demonstrated  in  over  80  applications  for 
fiiel  pool  capacity  increases  previously 
approved  by  NRC.  The  proposed 
modification  has  been  evaluated  in 


accordance  with  the  guidance  of  NRC 
Position  Paper,  "OT  Position  for  Review  and 
Acceptance  of  Spent  Fuel  Storage  and 
Handling  Applications,"  April  14, 1978,  and 
Addendum  dated  January  18, 1979. 
Therefore,  this  change  has  no  affect  on  the 
possibility  of  creating  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Analysis  has  demonstrated  that  the 
established  criticality  acceptance  criteria,  Kefr 
[less  than  or  equal  to]  0.95  including 
uncertainties,  is  maintained  with  the  racks 
fully  loaded  with  fuel  of  the  highest 
anticipated  reactivity.  Thermal-hydraulic 
analyses  demonstrate  that  the  pool  bulk 
temperatures  are  maintained  below  125  "F  for 
the  normal  refueling  offload  and  the  full-core 
nfflnad  discharge  scenarios  using  the 
augmented  fuel  pool  heat  exchanger,  and  that 
the  maximum  local  water  temperature  along 
the  hottest  fuel  assembly  is  below  the 
nucleate  boiling  condition  value.  The 
maximum  bulk  {kk)1  temperatures  for  each  of 
the  analyzed  scenarios  confirms  that 
adequate  time  is  available  to  provide  an 
alternative  means  of  cooling  in  the  event  of 
a  failure  in  the  cooling  system.  The  rack 
materials  used  are  compatible  with  the  spent 
fuel  pool  and  the  spent  fiiel  assemblies.  The 
structural  analyses  have  demonstrated  that 
the  proposed  change  maintains  spent  fuel 
pool  structural  integrity  and  margins  of 
safety.  The  new  racks  are  designed  and 
fabricated  to  remain  functional  during  and 
after  a  Safe  Shutdown  Earthquake.  Therefore, 
this  change  has  no  affect  on  the  margins  of 
safety  related  to  nuclear  criticality,  thermal 
and  structural  integrity,  and  material 
compatibility. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 


and  State  cbinments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  "Hie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infiretjuently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  firom  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
maybe  examined  at  the  NRC  Fhiblic 
Document  Room,  the  Gelman  Buildingr 
2120  L  Street,  NW. ,  Washington,  DC. 
"*    The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  16, 1999.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Ocean 
County  Library,  Reference  Department, 
101  Washington  Street,  Toms  River,  NJ 
08753.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
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should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
fpllowing  factors:  (1)  The  natiore  of  the 
pigtitioner's  right  under  the  Act  to  be 
njiede  party  to  the  proceeding;  (2)  the 
iture  and  extent  of  the  petitioner's 
perty,  financial,  or  other  interest  in 
proceeding;  and  (3)  the  possible 
feet  of  any  order  which  may  be 
ered  in  the  proceeding  on  the 
itioner's  interest.  The  petition  should 
$o  identify  the  specific  aspect(s)  of  the 
iject  matter  of  the  proceeding  as  to 
ch  petitioner  wishes  to  intervene, 
y  person  who  has  filed  a  petition  for 
ve  to  intervene  or  who  has  been 
itted  as  a  party  may  amend  the 
tion  without  requesting  leave  of  the 
lard  up  to  15  days  prior  to  the  first 
healing  conference  scheduled  in  the 
ceeding,  but  such  an  amended 
pfetition  must  satisfy  the  specificity 
rMuirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
pk)ceeding,  a  petitioner  shall  file  a 
snbplement  to  the  petition  to  intervene 
wj^ch  must  include  a  list  of  the 
cpbtentions  which  are  sought  to  be 

Jlgated  in  the  matter.  Each  contention 
Bst  consist  of  a  specific  statement  of 
t  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
sl^ldl  provide  a  brief  explanation  of  the 
es  of  the  contention  and  a  concise 
ement  of  the  alleged  facts  or  expert 
"on  which  support  the  contention 
on  which  the  petitioner  intends  to 
in  proving  the  contention  at  the 
The  petitioner  must  also 
pn>vide  references  to  those  specific 
s(  11  ut:es  and  docimients  of  which  the 
p( )  itioner  is  aware  and  on  which  the 
pi  i^itioner  intends  to  rely  to  establish 
tl^Ose  facts  or  expert  opinion.  Petitioner 
st  provide  sufficient  information  to 
i>w  that  a  genuine  dispute  exists  with 
i(  <  applicant  on  a  material  issue  of  law 
tact.  Contentions  shall  be  limited  to 
miners  within  the  scope  of  the 
amendment  under  consideration.  The 
cpiitention  must  be  one  which,  if 
p^t^ven,  would  entitle  the  petitioner  to 
"  ef.  A  petitioner  who  fails  to  file  such 
pplement  which  satisfies  these 
irements  vdth  respect  to  at  least  one 
c0itention  will  not  be  permitted  to 
ticipate  as  a  party. 

hose  permitted  to  intervene  become 
ies  to  the  proceeding,  subject  to  any 
tations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
p{  fticipate  fully  in  the  conduct  of  the 
ht  9nng>  including  the  opportimity  to 
pi  ^ent  evidence  and  cross-examine 
w  I  nesses. 

[ '  a  hearing  is  requested,  the 
C( )]  nmission  will  make  a  final 


determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  reqiiest  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulem^ings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and  to 
Ernest  L.  Blake,  Jr.,  Esquire,  Shaw, 
Pittman,  Potts  &  Trowbridge,  2300  N 
Street,  NW.,  Washington,  DC  20037, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petitioir«nd/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties." 

The  hybrid  procediues  in  section  134 
provide  for  oral  argiunent  on  matters  in 
controversy,  preceded  by  discovery 
imder  the  Commission's  rules  and  the 
designation,  following  argument,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 


are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after^jral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2.  Subpart  K. 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors"  (published  at  50  PR  41662 
dated  October  15.  1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  uo^er 
10  CFR  2.1109.  To  be  timely,  the  revest 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  must  grant  a  timely  request  for 
oral  argiunent.  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
untimely  requests  for  oral  argument  are 
denied,  then  the  usual  procedures  in  10 
CFR  Part  2,  Subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  18, 1999.  which 
is  available  for  public  inspection  at  the 
Commisjsion's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Ocean  County  Library,  Reference 
Department,  101  Washington  Street, 
Toms  River,  NJ  08753. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commission. 
Timothy  G.  Colbuni, 

Sr.  Project  Manager,  Section  1,  Project 

Directorate  I,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[PR  Doc.  99-21308  Filed  8-16-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advteory  CommlllM  on  RMdor 
Safaguards,  SuboofimittlM  MMfling  on 
Planning  and  ProcoduTM;  NoHm  of 


The  ACRS  Subcommittee  meetiiig  on 
Planning  and  Procedures  scheduled  to 
start  at  1:00  p.m.  on  Tuesday,  August 
31. 1999,  has  been  changed  to  start  at 
9HX)  ajn.  Notice  of  this  meeting  was 
published  in  the  Federal  Regislar  on 
Tuesday,  August  10, 1999  (64  FR 
43410).  All  odier  items  pertaining  to 
thi«  meeting  remain  the  same  as 
previously  published. 

For  fiirUMr  information  contact:.  Dr. 
John  T.  Tnrlrini|([|ffniTiint  ACRS  staff 
penon  (telephone:  301/415-7360) 
betweoi  7:30  ajn.  and  4:15  p.m.  (EDT). 

Dated:  August  11. 1999. 
Skliaid  P.  Savio, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 
[FR  Doc.  99-21305  Filed  8-lfr-99: 8:45  am] 


POSTAL  SERVICE 

vmancaig  fiuuuci 


AGENCY:  Postal  Service. 
ACTION:  Proposed  Procedure. 

SUMMARY:  The  Federal  Register,  dated 
September  2, 1998,  provided  proposed 
product  submission  procedures  for  all 
postage  evidencing  products,  including 
those  in  the  Information  Based  Indicia 
Program  (IBIP).  In  response  to  the 
solicitation  of  public  comments,  only 
one  submission  was  received.  The 
comments  in  this  submission  were 
considered  in  making  the  changes 
incorporated  in  the  ciurent  version.  The 
current  proposed  procedures  revise, 
clarify,  and  expand  the  earlier  proposed 
procedures  to  include  a  new  section  on 
approval  of  product  changes  and  a  new 
section  addressing  intellectiial  property 
issues.  The  proposed  procedures  now 
indicate  where  steps  in  the  product 
submission  process  can  be  concurrent 
rather  than  sequential  and  discuss  the 
Postal  Service  response.  Providers  are 
asked  to  update  documentation  to 
reflect  the  "as  approved"  product  prior 
to  final  approval.  The  current  proposed 
procedures  address  all  postage 
evidencing  products,  including,  but  not 
limited  to,  traditional  meter  products 
and  EBI  products.  However,  changes 
clarify  which  requirements  apply  only 
to  IBIP  products  and  not  to  traditional 
meter  products.  A  requirement  was 


added  for  a  dqcument  describing  how 
the  Address  Matbhing  System  (AMS) 
CD-ROM  will  be  integrated  in  an  IBIP 
Open  System  product.  A  requirement 
was  added  to  the  comprehensive  test 
plan  to  include  a  test  of  the  physical 
seciuity  of  the  Provider's  site  and 
firewall  where  applicable,  and  of  the 
processes  for  administrative  access  and 
configuration  control.  Requirements 
were  also  added  with  respect  to  the 
responsibilities  of  the  laboratories 
testinfi  products  with  cryptographic 
modules. 

DATES:  Comments  must  be  received  on 
or  before  October  18, 1999. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivoed  to  the  Mahager, 
Metering  Technology  Management. 
Room  8430, 475  L^nfuit  Plaza  SW. 
Washington  DC  20260-2444.  Copies  of 
all  written  comments  will  be  available 
at  the  above  address  for  inspection  and 
photocopying  between  9  a.m.  and  4  p.m. 
Monday  through  Friday. 

FOR  RJRmER  MFORMATION  CONTACT: 
Nicholas  S.  Stankodcy.  (202)  268-5311. 
SUPPLEMENTARY  MRXMATION:  With  the 
expansion  of  postage  application 
methods  and  technologies,  it  is  essential 
that  product  submission  procedures  for 
all  postage  evidencing  products  be 
clearly  stated  and  de&aed.  The  Postal 
Service  evaluation  process  can  be 
effective  and  efficient  if  these 
procedures  are  followed  explicitly  by  all 
suppliers.  In  this  way,  secure  and 
convenient  technology  will  be  made 
available  to  the  mailing  public  with 
minimal  delay  and  vritii  the  complete 
assurance  that  all  Postal  Service 
technical,  quality ^and  seciirity 
requirements  have  been  met.  These 
procedures  apply  to  all  proposed 
postage  evidencing  products  and 
systems,  whether  the  Provider  is  new  or 
is  currently  authorized  by  the  Postal 

Service.  

39,  Code  of  FedefaTRdgulations  (CFR) 
Section  501.9,  Security  Testing, 
currently  states,  "the  Postal  Service 
reserves  the  right  to  require  W  conduct 
additional  examination  and  testing  at 
any  time,  without  cause,  of  any  meter 
submitted  to  the  Postal  Service  for 
approval  or  approved  by  the  Postal 
Service  for  manufocture  and 
distribution."  For  products  meeting  the 
performance  criteria  for  postage 
evidencing  under  the  Information  Based 
Indicia  Program  (IBIP),  including  PC 
Postage  products,  the  equivalent  section 
is  39  CFR  Section  502.10,  Security 
Testing,  published  as  a  proposed  rule  in 
the  Federal  Register.  September  2, 1998. 
When  the  Postal  Service  elects  to  retest 
a  previously  approved  product,  the 
Provider  will  be  required  to  resubmit 


the  product  for  evaluation  according  to 
part  or  all  of  the  proposed  procedures. 
Full  or  partial  compliance  with  the 
procedures  will  be  determined  by  the 
Postal  Service  prior  tp  resubmission  by 
the  Provider. 

The  proposed  submission  procedures 
will  be  referenced  in  39  CFR  Parts  501 
and  502  but  will  be  piiblished  as  a 
separate  document  as  Metering 
Technology  Management,  Postage 
Evidencing  Product  Submission    - 
Proc^ures. 

1.  Product  Submission  Prooednm 

In  submitting  any  postage  evidencing 
product  for  Postal  Service  evaluation, 
the  proposed  Provider  must  provide 
detdled  documentation  and  comply 
with  requirements  in  the  follovnng 
areas: 
Letter  of  Intent 
Nondisclosure  Agreements 
Concept  of  Operations  (CONOPS) 
Software  and  Documentation 
Requirements 

•  Provider  Infrastructure  Plan 

•  USPS  Address  Matching  System 
(AMS)  CD-ROM  Integration 

•  Product  Submission/Testing 

•  Provider  Infrastructure  Testing 

•  Field  Test  (Beta)  Approval  (Limited 
Distribution) 

•  Provider/Product  Approval  (Full 
Distribution) 

The  Provider  shall  indicate  the 
specific  requirement(s)  addressed  by 
each  document  submitted  in 
compliance  with  these  Postage 
Evidencing  Product  Submission 
Procedures.  The  Postal  Service  requests 
that  the  dociunentation  includes  a 
matrix  shoMring  where  each  specific 
requirement  is  addressed. 
Documentation  shall  be  in  English  and 
formatted  for  standard  letter  size  (8.5"  x 
11")  paper,  except  for  engineering 
drawings,  which  shall  be  folded  to  the 
required  size.  Where  appropriate, 
dociunentation  shall  be  marked  as 
"Confidential."  The  steps  in  the  Postage 
Evidencing  Product  Submission 
Procedures  must  be  completed  in 
sequential  order,  except  as  detailed 
below. 

1.1.  Letter  of  bitent 

The  Provider  must  submit  a  Letter  of 
Intent  to  the  Manager,  Metering 
Technology  Management,  United  States 
Postal  Service,  475  L'Enfant  Plaza  SW, 
Room  8430,  Washington  DC  20260- 
2444. 

A.  The  Letter  of  Intent  must  include: 

(1)  Date  of  correspondence. 

(2)  Name  and  address  of  all  parties 
involved  in  the  proposal.  In  addition  to 
the  Provider,  the  parties  listed  shall 
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i  iclude  those  responsible  for  assembly, 
c  istribution,  management  of  the 
( iroduct/device,^  hardware/.0rmware/ 
9  oftware  development,  testing,  and 
[]ther  organizations  involved  (or 
expected  to  be  involved)  with  the 
product,  including  suppliers  of 
a  ignificant  product  components. 

(3)  Name  and  phone  nimiber  of 
c  fEicial  point  of  contact  for  each 
company  identified. 

(4)  Provider's  business  qualifications 
'  .e.,  proof  of  financial  viability, 

c  ertifications  and  representations,  proof 
c  f  ability  to  be  responsive  and 
r  sponsible). 

(5)  Product/device  concept  narrative. 

(6)  Provider  infrastructure  concept 
E  airative. 

(7)  Narrative  that  identifies  the 

:  itemal  resources  knowledgeable  of 
:  urrent  Postal  Service  policies, 
procedures,  performance  criteria,  and 
ifchninal  specifications  to  be  used  to 
ievelop  security,  audit,  and  control 
\  latures  of  the  proposed  product. 

(8)  The  target  Postal  Service  market 
( jgment  the  proposed  product  is 

)  nvisioned  to  serve. 

B.  The  Provider  must  submit  with  the 
Letter  of  Intent  a  proposed  product 
development  plan  of  actions  and 
^lestones  (POA&M)  with  a  start  date 

indding  with  the  date  of  the  Letter  of 
tent.  Reasonable  progress  must  be 
own  against  these  stated  milestones. 

C.  The  Manager,  Metering  Technology 
Management,  will  acknowledge  in 

iting  the  receipt  of  the  Provider's 
:er  of  Intent  and  will  designate  a 

stal  Service  point-of-contact.  Upon 
eipt  of  this  acknowledgment,  the 
ivider  may  continue  with  the 
uential  requirements  of  the  product 

bmission  process. 

'\2.  Nondisclosure  Agreements 

These  agreements  are  intended  to 
( i;  isure  confidentiality  and  fairness  in 
l|>Usiness.  The  Postal  Service  is  not 
i  >ligated  to  provide  product  submission 
itus  to  any  parties  not  identified  in  the 
tter  of  Intent.  After  obtaining  signed 
tndisclosure  agreements,  the  Provider 
1  [  ay  continue  with  the  sequential 
]  ( quirements  of  the  product  submission 
process. 

;  3.  Concept  of  Operations 

A.  The  Provider  must  submit  a* 
( :  incept  of  Operations  (CONOPS)  that 
discusses  at  a  moderate  level  of  detail 
the  featiues  and  usage  conditions  for  the 
tttoposed  product.  "Hie  Provider  should 
I  vlnnit  10  serialized  hard  copies  and 


;t 


When  speaking  generically  about  processes,  etc., 
term  "product"  is  used.  However,  the  term 
'tttoduct"  includes  "product/device." 


one  electronic  copy  on  a  PC-formatted 
3.5"  floppy  disk.  Additionally,  the 
Provider  must  also  submit  a  detailed 
process  model  supporting  each 
CONOPS  section. 

Note:  The  Postal  Service  will  not  be 
obligated  to  provide  consulting  guidance  on 
any  current  Postal  Service  policy,  procedure, 
performance  criteria,  or  specification  beyond 
publicly  available  publications. 

B.  At  a  minimum,  the  CONOPS 
should  cover  the  following  areas: 

(1)  System  Overview 

^   (a)  Concept  overview/business  model 

(b)  Concept  of  production/ 
maintenance  administration 

(c)  For  Information  Based  Indicia  (IBI) 
P*C  Postage  products,  the  system 
design  overview,  including: 

li)  Postal  Security  Device  (PSD) 
implementation  (stand-alone,  LAN, 
WAN,  hybrid) 

(ii)  Features 

(iii)  Components,  including  the  digital 
signature  algorithm 

(d)  Product  lifecycle  overview 

(e)  Adherence  to  industry  standards, 
such  as  Federal  Information 
Processing  Standard  (FIPS)  140-1, 
as  required  by  the  Postal  Service 

(2)  For  proposed  IBI  PC  Postage 

products,  the  system  design  details, 
including: 

(a)  PSD  features  and  fimctions 

(b)  Host  system  features  and  functions 

(c)  Other  components  required  for 
normal  use  conditions 

(3)  Product  Lifecycle 

(a)  Manufacturer 

(b)  Postal  Service  certification  of 
product/device 

(c)  Production 

(d)  Distribution 

(e)  Product/device  licensing  and 
registration 

(f)  Initialization 

(g)  Product  authorization  and 
installation 

(h)  Postage  Value  Download  (PVD) 

process 
(i)  Product  and  support  system  audits 
(j)  Inspections 

(k)  Product  withdrawal/replacement 
(i)  Overall  process 
(ii)  Product  failure/malfunction 

procedures 
(1)  Scrapped  product  process 

(4)  Finance  Overview 

(a)  Customer  account  management 
(i)  Payment  methods 

(ii)  Statement  of  account 
(ill)  Refund 

(b)  Individual  product  finance 
account  management 

(i)PVD 
(ii)  Refund 

(c)  Daily  accotmt  reconciliation 
(i)  Provider  reconciliation 


(ii)  Postal  Service  detailed  transaction 

reporting 
(d)  Periodic  summaries 
(i)  Monthly  reconciliation 
(ii)  Other  reporting,  as  required  by  the 

Postal  Service 
(5)  Inter&ces  . 

(a)  Commtmications  and  message 
interfaces  with  Postal  Service 
infiastructure,  including  but  not 
limited  to: 

(i)PVDs 

(ii)  Refunds 

(iii)  Inspections 

(iv)  Product  audits 

(v)  Lost  or  stolen  product  procedures 

(b)  Communications  and  message 
interfaces  with  applicable  Postal 
Service  financial  fimctions, 
including  but  not  limited  to: 

(i)  Postage  settings,  including  those 

done  remotely 
(ii)  Daily  accoimt  reconciliation 
(iii)  Refunds 

(c)  Communication  and  message 
interfaces  with  Customer  Infrastructure, 
including  but  not  limited  to: 

(i)  Cryptographic  key  management 
(ii)  Product  audits  (device  and  host 

system) 
(iii)  Inspections 

(d)  Message  error  detection  and 

handling 

t6)  Technical  Support  and  Customer 
Service 

(a)  User  training  and  support 

(b)  Software  Configuration 
Management  (CM)  and  update 
procediu«s 

(c)  Hardware/firmware  CM  and 
update  procedures 

(7)  Other 

(a)  Change  control  procedures 

(b)  Postal  rate  change  procedures 

(c)  Address  Management  System 
ZIP+4  CD-ROM  updates,  if 
applicable 

(d)  Physical  seciuity 

(e)  Personnel/site  security 

C.  Supplementary  reqtiirements, 
CONOPS. 

(1)  The  CONOPS  must  be 
accompanied  by  substantiated  market 
analysis  supporting  the  target  Postal 
Service  market  segment  the  proposed 
product  is  envisioned  to  serve,  as 
identified  in  the  Letter  of  Intent. 

(2)  The  CONOPS  must  include  a  list 
and  a  detailed  explanation  of  any 
proposed  deviations  from  Postal  Service 
performance  criteria  or  specifications. 
Any  proposed  deviation  to  audit  and 
control  functions  required  by  current 
Postal  Service  policy,  procedure, 
performance  criteria,  or  specification 
must  be  accompanied  by  an 
independent  assessment  by  a  nationally 
recognized,  independent,  certified 
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public  accoimting  firm  attesting  to  the 
proposed  auditing  method.  The  report 
of  this  information  is  to  be  signed  by  an 
officer  of  the  accounting  firm. 
D.  Postal  Service  response. 

(1)  The  Postal  Service  will  respond  in 
a  timely  manner. 

(2)  For  each  submission,  the  Postal 
Service  will  appoint  a  Product  Review 
Control  Officer.  All  communications 
between  the  Provider  and  the  Postal 
Service  are  to  be  coordinated  through 
the  Product  Review  Control  Officer. 

(3)  The  Postal  Service  will 
acknowledge,  in  writing,  receipt  of  the 
CONOPS  and  perform  an  initial  review. 
The  Postal  Service  will  provide  the 
Provider  with  a  written  siunmary  of  the 
CONOPS  review.  In  the  written  review, 
the  Postal  Service  will  provide 
authorization  to  continue  with  the 
product  submission  process,  or  a  listing 
of  CONOPS  requirements  that  are  not 
met. 

(4)  If,  in  the  sole  opinion  of  the  Postal 
Swvice,  it  is  determined  that  significant 
CONOPS  deficiencies  do  exist,  the 
Postal  Service,  at  the  discretion  of  the 
Manager,  Metering  Technology 
Management,  may  return  the  CONOPS 
to  the  Provider  without  further  review. 
It  will  then  be  incumbent  on  the 
Provider  to  resubmit  a  corrected 
CONOPS. 

(5)  The  Provider  may  continue  with 
the  product  submission  process  upon 
receipt  of  authorization  to  proceed  firom 
the  Postal  Service. 

1.4.  Software  and  Documentation 
Requirements 

A.  The  Provider  must  submit  to  the 
Postal  Service  five  copies  of  executable 
code  and  one  copy  of  full  and  source 
code  for  all  software  included  in  the 
product. 

B.  The  Provider  must  submit  a 
detailed  design  doounent  of  the 
product  For  IBI  products,  this  shall 
include  the  proposed  IBIP  indicia 
design,  which  must  be  approved  by  the 
Manager,  Metering  Technology 
Management. 

C.  Additionally,  depending  on  the 
product,  the  Postal  Service  requires 
design  documentation  that  includes,  but 
is  not  limited  to.  the  following: 

(1)  Operations  manuals  for  product 
usage 

(2)  Interfece  description  documents  for 
all  proposed  communications 
interfaces 

(3)  Maintenance  manuals 

(4)  Schematics 

(5)  Product  initialization  procedures 

(6)  Finite  state  machine  models/ 
diagrams 

(7)  Block  diagrams 

(8)  Security  features  descriptions 


(9)  Cryptographic  operations 

descriptions 

Detailed  references  for  much  of  this 
documentation  are  listed  in  FIPS  140- 
1,  Appendix  A.  The  Postal  Service  will 
determine  the  number  of  copies  needed 
of  the  aforementioned  documentation 
based  on  the  CONOPS  review.  The 
Postal  Service  will  notify  the  Provider  of 
the  reqiiired  number  of  copies.  The 
reqiiired  number  of  copies  are  to  be 
uniquely  numbered  for  control 
purposes. 

D.  The  Provider  must  submit  a 
comprehensive  test  plan  that  will 
validate  that  the  product  meets  all 
Postal  Service  requirements  and,  where 
appropriate,  the  requirements  of  FIPS 
140-1.  With  respect  to  the  Provider's 
internet  server,  the  test  plan  shall 
indicate  how  the  Provider  will  test  to 
ensure  the  physical  seciuity  of  the 
Provider's  server  and  administrative  site 
and  the  firewall,  and  to  ensiue  the 
security  of  the  processes  for  remote 
administrative  access  and  configuration 
control.  With  respect  to  the  process  for 
initializing  customer  accounts,  the  test 
plan  shall  describe  the  tests  for  ensuring 
secure  distribution  or  transmission  of 
software  and  cryptographic  keys.  The 
test  plan  must  list  the  parameters  to  be 
tested,  test  equipment,  procedures,  test 
sample  sizes,  and  test  data  formats. 
Also,  the  plan  must  include  detailed 
descriptions,  specifications,  design 
drawings,  schematic  diagrams,  and 
explanations  of  the  purposes  for  all 
special  test  equipment  and  nonstandard 
or  noncommercial  instrumentation. 
Finally,  this  test  plan  must  include  a 
proposed  schedule  of  major  test 
milestones. 

E.  The  Provider  must  submit  a 
benchmark  assessment  plan.  Postal 
Service  Engineering  will  provide 
reference  standards,  performance 
criteria,  specifications,  etc.,  to  be  used 
as  a  basis  for  the  Provider  to  produce 
this  plan. 

F.  Postal  Service  Response: 

(1)  The  Postal  Service  will  provide  its 
response  in  a  timely  manner. 

(2)  The  Postal  Service  will 
acknowledge,  in  writing,  receipt  of  the 
Provider's  design  and  test  plans  and 
will  perform  an  initial  review.  The 
Postal  Service  will  furnish  the  Provide^ 
with  a  written  summary  of  the  design 
plan  and  test  plan  reviews.  In  the 
written  review,  the  Postal  Service  will 
provide  authorization  to  continue  with 
the  product  submission  process,  or  will 
provide  a  listing  of  design  plan 
requirements  or  test  plan  requirements 
that  are  not  met,  and  perhaps  other 
deficiencies. 

(3)  If,  in  the  sole  opinion  of  the  Postal 
Service,  it  is  determined  that  significant 


design  plan  or  test  plan  deficiencies  do 
exist,  the  Postal  Service,  at  the 
discretion  of  the  Manager,  Metering 
Technology  Management,  may  return 
the  plans  to  the  Provider  without  further 
review.  It  wiU  then  be  incumbent  on  the 
Provider  to  resubmit  revised  plans  that 
address  the  identified  deficiencies. 

(4)  The  Provider  may  continue  with 
the  product  submission  process  upon 
receipt  of  authorization  to  proceed  from 
the  Postal  Service. 

1.5.  Provider  Infmstructure  Plan 

A.  The  Provider  Inft«structure  Plan 
may  be  submitted  concurrently  with  the 
design  and  test  plans  described  in 
paragraph  1.4,  Software  and 
Dociunentation  Requirements.  At  this 
point  in  the  product  submission 
process,  the  Postal  Service  will  provide 
additional  performance  criteria  and 
specifications  for  the  IBIP  public  key 
infrastructure,  if  required  for  the 
product/device,  for  use  as  a  basis  for  the 
applicable  elements  of  the  Provider's 
Infrastructure  Plan. 

B.  The  Provider  must  submit  a 
Provider  Infiastructiue  Plan  that 
describes  how  the  processes  and 
procedures  described  in  the  CONOPS 
will  be  met  or  enforced.  This  includes, 
but  is  not  limited  to,  a  detailed 
description  of  all  Provider-related  and 
Postal  Service-related  operations, 
computer  systems,  and  interfaces  with 
both  customers  and  the  Postal  Service 
that  the  Provider  shall  use  in 
manufactiuing.  producing,  distribution, 
customer  support,  product/device 
lifacycle,  inventory  control,  print 
readability  quality  assurance,  and 
reporting. 

C.  Postal  Service  Response 

(1)  The  Postal  Service  will  respond  in 
a  timely  manner. 

(2)  The  Postal  Service  will 
acknowledge  in  writing  the  receipt  of 
the  Provider's  Infirastructxue  Plan  and 
will  perform  an  initial  review.  The 
Postal  Service  will  provide  the  Provider 
with  a  written  summary  of  the 
Infrastructure  Plan  review.  In  the 
written  review,  the  Postal  Service  will 
provide  authorization  to  continue  with 
the  product  submission  process,  or  a     ■ 
listing  of  the  Infrastructure  Plan 
requirements  that  are  not  met,  and 
perhaps  other  deficiencies. 

(3)  u,  in  the  sole  opinion  of  the  Postal 
Service,  it  is  determined  that  significant 
Provider  Infiastructiue  Plan  deficiencies 
do  exist,  the  Postal  Service,  at  the 
discretion  of  the  Manager,  Metering 
Technology  Management,  may  return 
the  Infrastructure  Plan  to  the  Provider 
without  further  review.  It  will  then  be 
incumbent  on  the  Provider  to  resubinit 
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revised  Infrastructure  Plan  to  address 
tl  le  identified  deficiencies. 
J 14)  The  Provider  may  continue  with 
tap  product  submission  process  upon 
;eipt  of  authorization  to  proceed  from 
Postal  Service. 

USPS  Address  Matching  System 
IS)  CD-ROM  Integration 

..  The  USPS  AMS  CD-ROM  is  a 
[uired  component  of  IBIP  open 
ims.  For  such  systems,  the  Provider 

.1  initiate  an  agreement  with  the 
IPS  National  Customer  Support 

iter  (NCSC).  This  signed  agreement 

"  describe  responsibilities  of  the 

tS  CD-ROM  supply  chain  processes, 
uding  roles  of  the  Provider.  The 
'  functionality  of  the  AMS  CD-ROM 
lable  through  an  IBIP  system  shall 
b^  address  matching  and  ZIP+4  coding 
ol  input  addresses. 

B.  The  Provider  shall  submit  a 
di  i^ailed  description  of  how  the  USPS 
IS  GD-ROM  will  be  integrated  in  the 
|>duct,  including  a  description  of  the 
_   bcess  bywhich  an  address  is  ZIP+4 
coded,  including  all  possible  optional 
aikd  required  parameters.  The  Provider 
c^li  submit  this  information  concurrent 
w|^  submission  of  the  Software  and 
Documentation  Requirements  and/or 
i^vider  Infrastructure  Plan  described 
pve. 

Any  CONOPS  or  products 
iposed  for  which  the  Provider 
quests  a  variance  to  the  AMS  CD- 

[  requirements  must  be  approved  by 
JQ  Manager,  Metering  Technology 
piagement,  prior  to  proceeding  with 
I  next  step  in  the  submission  process. 

.  Product  Submission/Testing 

■  The  product/device  Provider  must 
[irepared  to  submit  up  to  five 
aplete  production  systems' of  each 
iuct/device  for  which  Postal  Service 
iluation  is  requested.  The  required 
,  nber  of  submitted  systems  v^l  be 
d^rmined  by  the  Postal  Service.  The 
Pifiivider  must  provide  any  equipment 
remiired  in  order  to  use  the  submitted 
pipduct/device  in  the  manner 
coicKemplated  by  the  CONOPS. 
Hiorough  Provider  testing  of  the 
iuct  prior  to  submission  of  the 
duct  to  the  Postal  Service  will  avoid 
lecessary  delays  in  the  review  and 
■nation  process.  If,  in  the  opinion  of 
•{Postal  Service,  it  is  determined  that 
si^;tificant  product  deficiencies  exist, 
the|Po8tal  Service,  at  the  discretion  of 
theiManager,  Metering  Technology 
Muagement,  may  return  the  product  to 
thf  iProvider  without  further  review. 
Tl^^  Provider  would  have  the  option  to 
resiibmit  a  corrected  product 
J .  If  the  product  contains  a 
fx]  [  >tographic  module,  the  Provider 


must  submit  the  proposed  product  to  a 
laboratory  accredited  imder  the  National 
Volimtary  Laboratory  Accreditation 
Program  (NVLAP)  for  FIPS  140-1 
certification,  or  equivalent,  as 
authorized  by  the  Postal  Service.  Upon 
completion  of  the  FIPS  140-1 
certification,  or  equivalent,  the  Postal 
Service  requires  the  following  to  be 
forwarded  directly  from  the  accredited 
laboratory  to  the  Manager,  Metering 
Technology  Management  for  review: 

(1)  A  copy  of  all  information  given  to 
the  laboratory  by  the  Provider, 
including  a  simunary  of  all  information 
transmitted  orally. 

(2)  A  copy  of  all  instructions  fitim  the 
Provider  with  respect  to  what  is  or  is 
not  to  be  tested  for. 

(3)  A  copy  of  the  letter  of 
recommendation  for  the  product  as 
submitted  by  the  laboratory  to  the 
National  Institute  of  Standards  and 
Technology  (NIST)  of  the  United  States 
of  America. 

(4)  Copies  of  all  proprietary  and 
nonproprietary  reports  and 
recommendations  generated  during  the 
test  process. 

(5)  A  copy  of  the  certificate,  if  any, 
issued  by  NIST  for  the  product. 

(6)  Written  full  disclosiue  identifying 
any  contribution  of  the  NVLAP 
laboratory  to  the  design,  development, 
or  ongoing  maintenance  of  the  product/ 
device. 

C.  If  the  product  is  submitted  to  an 
accredited  test  laboratory  to  meet  the 
requirements  of  paragraph  B,  above,  the 
laboratory  must  meet  all  the 
requirements  specified  by  NIST  in  the 
Implementation  Guidance  for  FIPS  PUB 
140-1  and  the  Cryptographic  Module 
Validation  Program:  NIST  document 
150-17,  Cryptographic  Module  Testing; 
and  other  documents  issued  by  NIST  to 
govern  the  conduct  of  accredited 
laboratories. 

D.  All  products  submitted  to  an 
accredited  laboratory  for  testing  under 
paragraph  B  above  shall  be  retained  by 
the  laboratory  for  three  years  from  date 
of  product  approval  by  the  Postal 
Service. 

E.  The  Provider  may  submit  the 
product  to  the  Postal  Service  for  test  and 
evaluation  prior  to  completion  of  any 
required  FIPS  140-1  testing,  provided  a 
letter  is  submitted  bom  the  NVLAP 
laboratory  to  the  Postal  Service 
indicating: 

(1)  That  the  product  is  being  tested 
imder  FIPS  140-1  for  the  required 
security  levels,  in  accordance  with  the 
current,  relevant  performance  criteria. 

(2)  That  the  product  has  a  reasonable 
chance  of  meeting  the  FIPS  140-1/USPS 
security  levels. 


(3)  The  timeline  for  FIPS  140-1  test 
completion. 

F.  The  Postal  Service  reserves  the 
right  to  require  or  conduct  additional 
examination  and  testing  at  any  time, 
without  cause,  of  any  product  submitted 
to  the  Postal  Service  for  approval  or 
approved  by  the  Postal  Service  for 
manufacture  and  distribution. 

G.  Upon  satisfactory  completion  of 
the  Postal  Service  testing  and  NVLAP 
laboratory  testing  (where  required),  the 
Postal  Service  will  provide 
authorization  to  continue  the  product 
submission  process.  The  Provider  may 
continue  with  the  product  submission 
process  upon  receipt  of  authorization  to 
proceed  from  the  Postal  Service. 

1.8.  Product  Infrastructure  Testing 

A.  Prior  to  approval  for  distribution  of 
any  product/device,  the  Provider  must 
achieve  test  and  approval  of  all 
reporting  requirements,  including,  but 
not  limited  to,  Postal  Service/customer 
licensing  support,  product  status 
activity  reporting,  total  product 
population  inventory,  irregularity 
reporting,  lost  and  stolen  reporting, 
financial  transaction  reporting,  account 
reconciliation,  digital  certificate 
acquisition,  product  initialization, 
cryptographic  key  changes,  rate  table 
changes,  print  quality  assiuance,  device 
authorization,  device  audit,  product  ' 
audit,  and  remote  inspections. 

B.  Testing  of  these  activities  and 
functions  includes  computer-based 
testing  of  all  interfaces  with  the  Postal 
Service,  including  but  not  limited  to  the 
following: 

(1)  Product  manufactiue  and  Ufecycle 
(including  leased,  unleased,  new 
product/device  stock,  installation, 
withdrawal,  replacement,  key 
management,  lost,  stolen,  and 
irregularity  reporting) 

(2)  Product  distribution  and 
initialization  (including  product 
authorization,  product  initialization, 
customer  authorization,  and  product 
maintenance) 

(3)  Licensing  (including  license 
application,  license  update,  and 
license  revocation) 

(4)  Finance  (including  cash 
management,  individual  product 
financial  accoimting,  refund 
management,  daily  siunmary  reports, 
daily  transaction  reporting,  and 
monthly  summary  reports) 

(5)  Audits  and  inspections,  including 
site  audits 

C.  The  Provider  must  complete  a 
"Product-Provider  Infrastructure- 
Financial  Institution-USPS 
Infirastructure"  (Alpha)  test  involving  all 
entities  in  the  proposed  architecture.  At 
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a  minimum  this  includes  the  proposed 
product.  Provider  Infrastructure, 
financial  institution  and  Postal  Service 
Infrastructure  systems  and  interfaces. 
Alpha  testing  is  intended  to 
demonstrate  the  proposed  product 
utility,  and  its  functionality  and 
compatibility  with  other  systems.  Alpha 
testing  may  be  conducted  in  a  laboratory 
environment. 

D.  Provider  Infrastructiu«  Testing 
(Alpha)  test  note:  The  Postal  Service 
reserves  the  right  to  require  or  conduct 
additional  examination  and  testing  at 
any  time,  without  cause,  of  any  Provider 
Infrastructure  system  supporting  a 
postage  evidencing  product/device 
approved  by  the  Postal  Service  for 
manu&ctiu«  and  distribution.  Initial 
Provider  Infrastructure  testing  and 
(Alpha)  testing  schedules  will  be 
supported  at  the  convenience  of  the 
Postal  Service. 

E.  Demonstrable  evidence  of 
successful  completion  for  each  test  is 
required  prior  to  proceeding. 

F.  The  Provider  may  contmue  with 
the  product  submission  process  upon 
receipt  of  authorization  to  proceed  from 
the  Postal  Service. 

1.9.  Field  Test  (Beta)  Approval  (Limited 
Distribution) 

A.  The  Provider  will  submit  a  ' 
proposed  Field  (Beta)  Test  Plan 
identifying  test  parameters,  product 
quantities,  geographic  location,  test 
participants,  test  dtuation,  test 
milestones,  and  product  recall  plan.  The 
Beta  Test  Plan  will  be  in  accordance 
with  the  Beta  Test  Strategy  in  effect  for 
the  given  product  type.  The  Postal 
Service  will  supply  the  appropriate  Beta 
Test  Strategy  to  the  Provider  upon 
request.  The  piupose  of  the  Beta  test  is 
to  demonstrate  the  proposed  product's 
utility,  security,  audit  and  control, 
functionality,  and  compatibility  with 
other  systems,  including  mail  entry, 
acceptance  and  processing,  in  a  real- 
world  enviroiunent.  The  Beta  test  will 
employ  available  communications  and 
will  interface  with  current  operational 
systems  to  conduct  all  product 
functions.  The  Manager,  Metering 
Technology  Management  will 
determine  acceptance  of  Provider- 
proposed  Beta  Test  Plans  based  on,  but 
not  limited  to,  assessed  risk  of  the 
product,  product  impact  on  Postal 
Service  operations,  and  requirements  for 
Postal  Service  resources.  Proposed 
candidates  for  Beta  test  participation 
must  be  approved  by  the  Postal  Service. 
Beta  test  approval  consideration  will  be 
based  in  whole  or  in  part  on  the 
location,  mail  volume,  mail 
characteristics,  and  mail  origination  and 
destination  patterns. 


B.  The  Provider  has  a  duty  to  report 
security  weaknesses  to  the  Postal 
Service  to  ensure  that  each  product/ 
device  model  and  every  product/device 
in  service  protects  the  Postal  Service 
against  loss  of  revenue  at  all  times.  Beta 
participants  must  agree  to  a 
nondisclosure  confidentiality  agreement 
when  reporting  product  security,  audit, 
and  control  issues,  deficiencies,  or 
failures  to  the  Provider  and  the  Postal 
Service.  A  grant  of  Field  Test  Approval 
(FTA)  does  not  constitute  an  irrevocable 
determination  that  the  Postal  Service  is 
satisfied  with  the  revenue-protection 
capabilities  of  the  product/device.  After 
approval  is  granted  to  manufacture  and 
distribute  a  product/device,  no  change 
affecting  the  basic  featiues  or  safeguards 
of  a  product/device  may  be  made  except 
as  authorized  or  ordered  by  the  Postal 
Service  in  writing  from  the  Manager, 
Metering  Technology  Management. 

C.  The  Provider  may  continue  with 
the  product  submission  process  upon 
receipt  of  authorization  to  proceed  from 
the  Postal  Service. 

1.10.  Provider/Product  Approval  (Full 
Distribution) 

A.  Upon  receipt  of  the  final  certificate 
of  evaluation  from  the  national 
laboratory,  where  required,  and  after 
obtaining  positive  results  of  internal 
testing  of  die  product/device,  successful 
completion  of  Provider  infrastructiu« 
testing.  Alpha  testing,  demonstration  of 
limited  distribution  activities  (Beta 
testing),  and  audits  of  Provider  site 
security,  the  Postal  Service  will 
administratively  review  the  submitted 
product,  the  Provider  infrastructure,  and 
the  Provider/manu&ctuxer  qualification 
requirements  for  final  approval  of  full 
distribution.  In  preparation  for  the 
administrative  review,  the  Provider 
shall  update  any  product  submission 
dociunentation  submitted  in  compliance 
with  the  requirements  of  the  Postage 
Evidencing  Product  Submission 
Procedure  that  is  no  longer  acciuate 
with  respect  to  the  product  in  review. 

Note:  Copies  of  Draft  39  CFR  Part  502 
containing  IBIP  Provider/Manufacturer 
qualification  requiienients  as  published  in 
Uie  Federal  Re^ster  on  September  2, 1998, 
are  available  by  contacting  USPS,  Metering 
Technology  Management,  475  L'Enfant  Plaza 
SW,  Room  8430,  Washington  DC  20260- 
2444.  Copies  of  CFR  Part  501  pertaining  to 
postage  meters  are  available  also  at  the  above 
address. 

B.  The  Postal  Service  may  require,  at 
any  time,  that  models/versions  of 
approved  products,  and  the  design  and 
user  manuals  and  specifications 
applicable  to  such  product,  and  any 

-  revisions  thereof,  be  deposited  with  the 
Postal  Service. 


2.  Change  Control  Procedure 

2.1.  Overview  , 

A.  After  approval  is  granted  to 
manufacture  and  distribute  a  product/ 
device,  no  change  affecting  the  basic 
features  or  safeguards  of  a  product/ 
device  may  be  made  except  as 
authorized  or  ordered  by  the  Postal 
Service  in  writing  from  the  Manager, 
Metering  Technology  Management.  The 
submission  of  a  change  proposal  and  the 
subsequent  test  and  acceptance  of  a 
product  change  are  designed  to  ensure 
not  only  that  the  changed  product  meets 
all  requirements  and  performance 
criteria  but  also  that  the  stated  changes 
made  to  a  product  do  not  introduce  any 
unintended,  imidentified,  unexpected, 
or  undesirable  changes  to  the  form,  fit, 
fuiictiuu,  ur  security  uf  the  product. 

B.  Once  a  postage  evidencing 
product/device  has  received  final 
approval  from  the  Postal  Service,  the 
Provider  is  required  to  submit  any 
change(s)  to  that  product  for  Postal 
Service  approval.  Changes  covered  by 
this  process  include,  but  are  not  limited 
to,  the  following: 

(1)  Changes  to  the  form,  fit,  function,  or 
security  of  the  product/device 

(2)  Changes  resulting  from  new  Postal 
Service  regulations,  such  as  an 
updated  postal  rate  table 

(3)  Changes  to  the  software  or  firmware 

(4)  Changes  to  the  PSD,  for  products 
using  such  a  device 

(5)  Changes  to  the  physical 
configuration  of  the  product 

(6)  Changes  to  product  dociunentation 
or  packaging 

(7)  Changes  to  product  distribution 
methods 

(8)  Changes  to  third-party  providers  of 
significant  product  components 

C.  For  an  IBI  product,  the  changed 
product  shall  be  in  compliance  with  the 
IBI  performance  criteria  and  all  other 
Postal  Service  regidations  in  effect  at  the 
time  the  change  is  implemented.  All 
changes  to  previously  approved 
products  must  be  approved  by  the 
Postal  Service  before  implementation. 
The  Postal  Service  must  also  approve 
the  timetable  and  procedures  for 
implementing  changes. 

D.  Providers  are  encouraged  to 
consolidate  multiple  changes  in  a  single 
change  proposal  to  enable  the  Postal 
Service  to  expedite  thefr  review  of  the 
chanjges. 

E.  The  Provider  shall  fully  dociunent 
all  changes,  in  accordance  with  the 
requirements  described  in  the  following 
sections. 

2.2.  Provider  Responsibilities 

A.  The  Provider  shall  be  responsible 
for  notifying  the  Postal  Service  of  any 
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pi  ■(  )posed  changes  made  as  described  in 
Sfttion  2.1.  The  Provider  shall  be 
responsible  for  having  a  Postal  Service- 
approved  process  for  configuration 
management  of  the  versions  of  each 
approved  product.  The  Provider's 
process  shall  ensure  that  no  changes  can 
Mf  made  without  proper  tracing  of 
dMign  changes,  records  of 
authorization,  and  notification  to  the 
Piji^tal  Service.  The  Provider  is 

jonsible  for  submitting  a  change 

iposal  in  accordance  with  the 
iuirements  of  this  procedure  and  for 

ieving  Postal  Service  approval  before 
wplementing  any  change. 
B.  Detailed  Provider  Actions: 
m)  Letter  of  Intent  to  Change.  The  first 
step  in  the  submission  of  a  change 
pibposal  is  to  submit  a  Letter  of  Intent 
ta  I  Change,  similar  to  the  Letter  of  Intent 
del  icribed  under  Product  Submission 
Pijocedures,  above.  The  Letter  of  Intent 
to^  Change  shall  be  submitted  to  the 
Mpnager,  Metering  Technology 
MJainagement,  United  States  Postal 
S^^ce.  475  L'Enfant  Plaza  SW,  Room 
84$0,  Washington  DC  20260-2444.  The 
lener  must  include: 

)  Date  of  correspondence. 

)  Name  and  address  of  all  parties 
inMolved  in  the  change  proposal, 

uding  those  responsible  for 
as^mbly,  distribution,  management  of 
thb  product/device,  hardware/firmware/ 
software  development  or  testing,  and 
otner  organizations  involved  (or 
expected  to  be  involved)  with  the 
changed  product. 

Jp)  Name  and  phone  number  of 
omcial  point  of  contact  for  each  party 
ideiitified  above. 
[a]  Change  concept  narrative.  A 
ption  of  the  proposed  change, 

tifying  any  changes  to  the  form,  fit, 
on,  or  security  of  the  product. 

i)  Discussion  of  the  reasons  for  the 

!)  Discussion  of  the  implications  of 
change  for  product  security,  product 
itification,  and  Provider  procedures 
sum  as  distribution,  operations,  or 
fiij^ncial  transactions,  as  well  as  any 
co^^  impact  and  impact  on  product 
cu^omers.  The  document  shall  also 
di|j(aiss  the  impact  of  the  change  on 
Po^al  procediues  such  as  mail  entry, 
''  acceptance,  and  mail  processing,  as 
:  as  the  impact  on  the  interfaces 
teen  the  Provider  and  the  Postal 
ice  and/or  customers, 
j)  An  outline  of  the  actions  the 
ider  will  take  in  support  of  the 
ch^ge  proposal,  including  a  listing  of 
the  documentation  the  Provider  will 
sunnit  in  support  of  the  change,  and  the 
tesittng  that  will  be  performed  to  ensure 
the  changes  meet  Postal  Service 
tw  1  lirements. 


(h)  The  timetable  for  submission,  test, 
acceptance,  and  implementation  of  the 
proposed  change. 

(i)  Thte  procedure  for  implementation 
of  the  proposed  change. 

(2)  Additional  dociunentation.  Once 
the  Letter  of  Intent  to  Change  is 
submitted,  the  Provider  shall  review  the 
following  dociunents  and  submit  any 
changes  needed  to  ensure  they  are  still 
CTurent.  Additional  dociunentation  may 
be  required  at  the  discretion  of  the 
Postal  Service. 

(a)  Nondisclosiu«  Agreements 

(b)  Concept  of  Operations 

(c)  Software  and  Documentation 

(d)  Provider  Infirastnicture  Plan 

(e)  USPS  Address  Matching  System 
(AMS)  CD-ROM  Integration,  if 
required  for  the  product. 

(3)  Testing.  The  Provider  will  test  the 
product  changes  as  described  in  the 
Postage  Evidencing  Product  Submission 
Procediues  to  the  extent  required  by  the 
proposed  change,  in  accordance  with 
Postal  Service  direction.  The  Provider 
shall  dociunent  the  tests  performed  on 
product  changes  and  shall  submit  this 
dociunentation  along  with  verification 
of  successful  completion  of  the  testing. 

2.3.  Postal  Service  Responsibilities 

A.  The  Postal  Service  will  execute  its 
responsibilities  in  a  timely  manner. 

B.  The  Postal  Service  will  review  the 
Letter  of  Intent  to  Change  and  accept  or 
reject  each  component  of  the  Provider's 
proposed  approach  for  product  change, 
dociunentation  submittal  and  testing, 
and  schedule  for  release. 

C.  The  Postal  Service  will  complete 
testing  of  the  changes  as  required  to 
ensure  the  changes  meet  Postal  Service 
performance  criteria  and  provide 
written  comments  to  the  Provider. 
Approval  of  the  change  will  be  granted 
in  writing  by  the  Postal  Service  by  the 
Manager,  Metering  Technology 
Management. 

D.  The  Postal  Service  reserves  the 
right  to  determine  if  a  proposed  change 
is  extensive  enough  to  constitute  a  new 
product,  rather  than  a  change  to  a 
previously  approved  product.  If  such  a 
determination  is  made,  the  Provide 
shall  comply  with  all  requirements  of 
the  Postage  Evidencing  Product 
Submission  Procedures,  including  field 
testing. 

3.  Intellectual  Property  and  License 
Considerations 

A  Provider  is  responsible  for 
determining  if  and  how  it  can  make 
products  that  meet  the  Postal  Service 
performance  criteria  or  specifications 
applicable  to  the  given  product/device, 
in  view  of  applicable  technical. 


commercial,  and  legal  constraints.  Thus, 
it  is  the  Provider-not  the  Postal  Service- 
who  is  responsible  for  determining 
whether  the  production  and  use  of  a 
product/device  requires  the  use  of 
patented  technology.  If  so,  the  Provider 
is  responsible  for  resolving  applicable 
intellectual  property  issues. 

In  accordance  with  this  policy,  the 
Postal  Service  generally  will  not 
evaluate  or  arbitrate  conflicting  patent 
claims  by  Providers,  publicly  assess  the 
validity  or  scope  of  the  patents  that  have 
been  cited  with  respect  to  any 
performance  criteria,  or  offer  any 
opinion  as  to  whether  a  license  is 
required  under  such  patents  to  meet 
performance  criteria. 

Each  Provider  should  seek  its  own 
legal  counsel  with  respect  to  thpsp 
matters,  and,  if  it  determines  that  a 
patent  license  is  required,  should 
prociue  one.  Companies  that  are 
unwilling  or  unable  to  acquire  any 
necessary  patent  Licenses  to  produce 
their  proposed  product  should  assess 
the  wisdom  of  remaining  in  the  market 
or  the  possibility  of  producing  a 
different  type  of  product. 

To  implement  this  policy,  the  Postal 
Service  may  enter  into  an  agreement 
("Agreement")  with  the  Provider  stating 
that  the  Provider  is  solely  responsible 
for  determining,  on  an  ongoing  basis, 
whether  its  approved  products  are 
subject  to  any  third-party  patents.  If  so, 
the  Provider  must  procure  any  required 
licenses  to  allow  the  Provider  to  make, 
use,  sell,  or  (if  applicable)  import  its 
products,  and  to  allow  the  Provider's 
customers  to  use  the  products  to  create 
postage  indicia,  apply  the  indicia  to 
mail,  and  deposit  the  mail  with  the 
Postal  Service. 

Providers  would  not  be  responsible 
under  such  an  Agreement  for  procuring 
any  license  rights  with  respect  to 
mailing  activities  conducted  by  the 
Postal  Service.  However,  each  Provider 
is  required  to  indemnify  the  Postal 
Service  for  any  claims  against  the  Postal 
Service  based  on  the  Provider's  failure 
to  procure  necessary  patent  o'r  other 
rights  witii  respect  to  its  product 
offering. 

4.  Request  for  Comment 

It  is  emphasized  that  the  proposed 
procediues  for  initial  product 
submission  and  changes  to  already 
approved  products  are  being  published 
for  comments  and  are  subject  to  final 
definition. 

Although  exempt  fitim  the  notice  and 
comment  requirements  of  the 
Administrative  Procediue  Act  (5  U.S.C. 
553  (b),  (c))  regarding  proposed  rule 
making  by  39  U.S.C.  410  (a),  the  Postal 
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Service  invites  public  comments  on  the 
proposed  procedures. 
Stanley  F.  Mim. 

Chief  Counsel,  Legislative. 

[FR  Doc.  99-21242  Filed  8-16-99;  8:45  am] 

■UMQ  COK  7nO-1>-P 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[InvMlnMnt  Compmy  Act  ReleeM  No. 
23942:812-11704] 

Anchor  Reeoufce  and  Commodity 
Tnial.  et  at.;  Notice  of  Application 

August  11, 1999. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  an  application  imdcr 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  Anchor 
RMOurce  and  Commodity  Trust  to 
acquire  the  assets  and  liabilities  of 
Anchor  Strategic  Assets  Trust  (the 
"Reorganization").  Because  of  certain 
affiliations,  applicants  may  not  rely  on 
rule  17a-8  under  the  Act. 
APPUCANT8:  Anchor  Resource  and 
Commodity  Trust  ("ARCT"),  Anchor 
Strategic  Assets  Trust  ("ASAT,"  ARCT 
and  ASAT  each  a  "Trust."  and  together 
the  "Trusts")  an  Anchor  Investment 
Management  Corporation  ("Adviser"). 

RLMQ  DATES:  The  application  was  filed 

on  June  25, 1999.  Applicants  have 

agreed  to  file  an  amendment  to  the 

application  during  the  notice  period,  the 

substance  of  which  is  reflected  in  this 

notice. 

HEARMG  OR  NOTnCATKHi  OF  HEARMQ:  An 

order  granting  the  requested  relief  will 
be  issued  unless  the  SEC  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  iwriting  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
September  1, 1999,  and  shoiUd  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549- 
0609.  Applicants,  579  Pleasant  Street, 
Suite  4,  Paxton,  Massachusetts  01612. 


FOR  FURTHER  INFORMATION  CONTACT: 
Susan  K.  Pascocello,  Senior  Counsel,  at 
(202)  942-0674,  or  Michael  W.  Mimdt, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Trusts,  both  Massachusetts 
business  trusts,  are  registered  imder  the 
Act  as  open-end  management 
investment  companies.  The  Adviser,  a 
Massachusetts  corporation,  serves  as  the 
investment  adviser  to  the  Trusts  and  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  The  Adviser  is  under  common 
control  with  Societe  D'Etudes  et  de 
Gestion  Financieres  Meeschaert,  S.A. 
("Societe  D'Etudes"),  which  owned  in 
excess  of  99%  of  the  outstanding  shares 
of  ARCT  and  in  excess  of  60%  of  the 
outstanding  shares  of  ASAT  as  of  Jime 
1999. 

2.  On  June  21, 1999,  the  boards  of 
trustees  of  each  Trust  (together,  the 
"Boards"),  including  all  of  the  trustees 
who  are  not  "interested  persons,"  as 
defined  in  settion  2(a)(19)  of  the  Act 
("Independent  Trustees"),  unanimously 
approved  an  agreement  and  plan  of 
reorganization  ("Reorganization 
Agreement")  under  which  ARCT  will 
acquire  the  assets  and  liabilities  of 
ASAT  in  exchange  for  ARCT  shares. 
The  number  of  ARCT  shares  to  be 
issued  to  ASAT  will  be  determined  on 
the  basis  of  the  relative  net  asset  value 
per  share  and  aggregate  net  assets  of 
ARCT  and  ASAT  as  of  the  close  of 
business  on  the  closing  date  of  the 
Reorganization  ("Closing  Date"), 
currently  anticipated  to  occur  in  early 
September  1999.  Portfolio  securities  of 
ARCT  and  ASAT  will  be  valued  in 
accordance  with  the  valuation  practices 
of  each  Trust,  which  are  described  in 
each  Trust's  ciirrent  prospectus  and 
statement  of  additional  information.  As 
soon  as  practicable  after  the  Closing 
Date,  ASAT  will  liquidate  and  distribute 
pro  rata  to  its  shareholders  the  ARCT 
shares.  No  sales  charges  will  be  imposed 
upon  ASAT  shareholders  in  coimection 
with  the  Reorganization. 

3.  Applicants  state  that  the 
investment  objectives,  restrictions  and 
limitations  of  ARCT  are  similar  to  those 
of  ASAT.  Neither  ASAT  nor  ARCT 
impose  any  sales  charges  or  distribution 
related  fees. 


4.  The  Boards,  including  all  of  the 
Independent  Trustees,  determined  that 
the  Reorganization  is  in  the  best 
interests  of  each  Trust,  and  that  the 
interests  of  the  existing  shareholders  of 
each  Trust  would  not  be  diluted  by  the 
Reorganization.  In  assessing  the 
Reorganization,  the  Boards  considered 
various  factors,  including:  (a)  the 
compatibility  of  each  Trust's  investment 
objective,  policies  and  restrictions,  and 
shareholder  services;  (b)  the  terms  and 
conditions  of  the  Reorganization;  (c)  the 
expense  ratios  of  each  Trust;  (d)  the  tax- 
free  nature  of  the  Reorganization;  and 
(e)  the  estimated  costs  of  the 
Reoiganization.  All  Reorganization 
expenses  will  be  borne  by  ARCT,  as 
determined  by  its  Board. 

5.  The  Reorganization  is  subject  to  a 
number  of  conditions,  including  that:  (a) 
the  Reorganization  is  approved  by  each 
Board  and  the  shareholders  of  ASAT;  (b) 
the  Trusts  receive  opinions  of  counsel 
that  the  Reorganization  will  be  tax-free; 
and  (c)  applicants  receive  exemptive 
relief  from  the  SEC  as  requested  in  the 
application.  The  Reoganization 
Agreement  may  be  terminated  by  ASAT 
by  resolution  of  its  Board  if  the  Board 
determines  that  circimistances  have 
changed  to  make  the  Reorganization 
inadvisable.  Applicants  agree  not  to 
make  any  material  changes  to  the 
Reorganization  Agreement  without  prior 
SEC  approval. 

6.  A  registration  statement  on  Form 
N-14  was  filed  with  the  SEC  on  Jime  23. 
1999,  and  became  effective  on  July  29, 
1999.  Definitive  proxy  solicitation 
materials  have  been  filed  with  the  SEC 
and  were  mailed  to  ASAT  shareholders 
on  July  29, 1999.  A  special  meeting  of 
ASAT  shareholders  is  scheduled  for 
August  20, 1999. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  from,  die 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  the  other  person: 
(c)  any  person  directly  or  indirectly 
controlling,  controUed  by  or  imder 
common  control  with  the  other  person; 
and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company; 
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*..  Rule  17&-8  under  the  Act  exempts 
b  ma.  the  prohibitions  of  section  17(a) 
m  I  irgers,  consolidations,  or  purchases  or 
SI  L  es  of  substantially  all  of  die  assets  of 
n  ]  istered  investment  companies  that 
air  affiliated  persons,  or  affiliated 
p  i^ons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
cp|nmon  officers,  provided  that  certain 
cppditions  set  forth  in  the  rule  are 
saldsfied. 

1.  Applicants  believe  that  they  may 
n(  n  rely  on  rule  17a-8  in  connection 
with  the  Reorganization  because  the 
T:  -jists  may  be  deemed  to  be  affiliated  by 
re  ^ons  other  than  having  a  common 
in  ^estment  adviser.  Applicants  state 
tli^t  .Snriete  D'Etudn$,  affiliate  of  the 
A[}viser,  owns  more  than  25%  of  the 
outstanding  voting  securities  of  each  of 
Trusts. 

i.  Section  17(b)  of  the  Act  provides 
^t  the  SEC  may  exempt  a  transaction 
I  the  provisions  of  section  17(a)  if 
I  evidence  establishes  that  the  terms 
le  proposed  transaction,  including 
I  consideration  to  be  paid,  are 
Bonable  and  fair  and  do  not  involve 
Baching  on  the  part  of  any  person 
ccf^cemed,  and  that  the  proposed 
tiitisaction  is  consistent  with  the  policy 
oi  ^ch  registered  investment  company 
cc^icemed  and  with  the  general 
piloses  of  the  Act. 

Applicants  request  an  order  imder 
ion  17(b)  of  the  Act  exempting  them 

I  section  17(a)  to  the  extent  . 

ssary  to  complete  the 

ation.  Applicants  submit  that 
I  Reorganization  satisfies  the 
stahdards  of  section  1 7(b)  of  the  Act. 
Applicants  believe  that  the  terms  of 
Reorganization  are  fair  and  reasonable 
arid  do  not  involve  overreaching. 
Applicants  state  that  the  Reorganization 
wis  be  based  on  the  Trusts'  relative  net 
as^t  values.  In  addition,  applicants 
stite  that  the  Boards,  including  all  of  the 
Independent  Trustees,  have  determined 
thkt  the  participation  of  each  Trust  in 
thk  Reorganization  is  in  the  best 
innrests  of  each  Trust  and  that  such 
participation  will  not  dilute  the 
interests  of  shareholders  of  each  Trust. 

fbr  the  SEC,  by  the  Division  of  Investment 
M4^agement,  under  delegated  authority. 
Ml  i^guvt  H.  McFariond. 
Defiuty  Secretary. 

[Fl  tlDoc.  99-21274  Filed  8-1&-99;  8:45  am] 
M.  L  NQ  COOE  MnO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23941;  813-200) 

John  Hancock  Mutual  Ufa  Inauranca 
Company,  at  al.;  NoUca  of  Application 

August  11, 1999. 

AGENCY:  Seciuities  and  Exchange 
Ck}mmission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(b)  and  6(e)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  exempting  the  applicants  from 
all  provision  of  the  Act,  except  section 
St,  section  17  (other  than  certain 
provisions  of  paragraphs  (a),  (d),  (f),  (g), 
and  (j),  section  30  (except  for  certain 
provisions  of  sections  30(a),  (b),  (e),  and 
(h)),  and  sections  36  through  53,  and  the 
rules  and  regulations,  tmder  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  exempt  certain 
limited  liability  companies  and  other 
entities  formed  for  the  benefit  of  key 
employees  John  Hancock  Mutual  Life 
Insurance  Company  ("John  Hancock") 
and  its  affiliates  from  certain  provisions 
of  the  Act  Each  limited  liability 
company  or  other  entity  will  be  an 
employees'  securities  company  within 
the  meaning  of  section  2(a)(13)  of  the 
Act. 

APPLICANTS:  John  Hancock  Employees' 
Securities  Company  I  LLC  ("Initial 
Company")  and  John  Hancock,  on 
behalf  of  other  limited  liability 
companies  or  other  investment  vehicles 
that  may  be  formed  in  the  future 
(together,  with  the  Initial  Company,  the 
"Companies"). 

FILING  DATES:  The  application  was  filed 
on  October  22. 1998,  and  amended  on 
February  18, 1999,  May  17, 1999  and 
August  10, 1999. 

HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  7, 1999,  and  shoidd  be 
accomplished  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notffication  by 
Mrriting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Applicants,  c/o  John  A.  Tisdale, 


John  Hancock  Mutital  Life  Insurance 
Company,  200  Clarendon  Street,  Boston, 
Massachusetts  02117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Grossnickle,  Attorney-Adviser, 
at  (202)  942-0526,  or  Nadya  B.  RoyAlat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0102  (tel.  202-942-8090). 

Applicants'  Representatioiu 

1.  John  Hancock  is  a  mutual  life 
insurance  company  organized  tmder  the 
laws  of  the  Commonwealth  of 
Massachusetts.  John  Hancock  is  also  an 
investment  adviser  registered  tuider  the 
Investment  Advisers  Act.  of  1940 
("Advisers  Act").  John  Hancock  and  its 
affiliates  as  defined  in  rule  12b-2  of  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act")  are  referred  to  in  this 
notice  collectively  as  the  "John  Hancock 
(koup"  and  individually  as  a  "Jon 
Hancock  Ooup  entity. ' ' 

2.  The  Initial  Company  is  a  limited 
liability  company  organized  tmder  the 
laws  of  the  State  of  Delaware.  John 
Hancock  formed  the  Initial  Company  to 
provide  certain  investment 
opportunities  to  certain  key  employees 
of  the  John  Hancock  Group.  John 
Hancock  is  the  sole  Managing  Member 
(as  defined  below)  of  the  hiitial 
Company. 

3.  The  John  Hancock  Group  may 
organize  additional  Companies  in  the 
future  (the  "Subsequent  Companies"). 
Each  Company  will  be  either  a  limited 
liability  company,  a  business  trust,  or  a 
limited  partnership  formed  as  an 
"employees'  sectuities  company" 

-within  the  meaning  of  section  2(a)(13)  of 
the  Act,  and  will  operate  as  a  closed- 
end,  management  investment  company 
and  may  be  diversified  or  non- 
diversified.  The  Companies  will  be 
established  primarily  for  the  benefit  of 
highly  compensated  employees  of  the 
John  Hancock  Group  as  part  of  a 
program  designed  to  create  capital 
building  opporttuiities  that  are 
competitive  with  those  at  other 
investment  banking  firms  and  to 
facilitate  the  recruitment  of  high  cahber 
professionals.  Participation  in  a 
Company  will  be  volimtary. 

4.  John  Hancock  will  act  as  the 
managing  member  of  the  Initial 
Company  (together  with  any  John 
Hancock  Group  entity  that  acts  as  a 
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Company's  imainiging  member  or  general 
partner,  the  "Managing  Member").  The 
Managing  Member  will  manage  and 
operate  rach  of  the  Companies.  The 
Managing  Member  will  be  authorized  to 
delegate  management  responsibility  to  a 
John  Hancock  &oup  entity.  A  John 
Hancock  Group  entity  will  act  as  the 
investment  advisa*  to  a  Company  and 
will  register  as  an  investment  adviser 
under  the  Advisers  Act,  if  required 
under  applicable  law. 

5.  The  Managing  Member  of  a 
Company  may  charge  the  Company  an 
annual  management  fee,  a  flat 
administrative  charge  or  a  carried 
interest,  including  a  fee  meeting  the 
requirements  of  rule  205-3  under  the 
Advisers  Act.  Both  the  management  fee 
and  the  administrative  fee,  if  any,  will 
swve  to  reimburse  the  Managing 
Member  for  its  costs  of  managing  the 
Company,  and  will  include  expenses 
chai^ged  oy  a  John  Hancock  Group  entity 
for  services  actually  rendered  to  the 
Company,  but  without  any  additional 
markup.  Any  management  fee  charged 
to  a  Qunpany  will  not  be  duplicative  of 
any  management  fee  charged  to  a  Client 
Fund  (as  defined  below).  A  Managing 
Member  may  receive  reimbursement  of 
its  out-of-pocket  expenses,  including  the 
allocable  portion  of  the  salaries  of  its 
employees  who  work  on  the  Companies' 
aCEdis. 

6.  Interests  in  the  Companies 
("Interests")  will  be  offered  wdthout 
registration  in  reliance  on  section  4(2)  of 
the  Securities  Act  of  1933  (the 
"Securities  Act"),  or  Regulation  D  under 
the  Securities  Act,  and  will  be  sold 
without  a  sales  load  only  to  "Eligible 
Emplojrees"  and  other  "Qualified 
Participants,"  in  each  case  as  defined 
below,  or  to  a  John  Hancock  Group 
entity  (collectively,  "Members").  Prior 
to  oSaring  Interests  to  an  Eligible 
Employee  or  Qualified  Family  Member 
(as  defined  below),  the  Managing 
Member  must  reasonably  believe  that 
such  individual  will  be  a  sophisticated 
investor  capable  of  understanding  and 
evaluating  the  risks  of  participating  in 
the  Company  and  is  able  to  afibrd  a 
complete  loss  of  any  investment.  An 
Eligiole  Employee  is  an  individual  who 
is  a  current  or  rormer  employee,  officer, 
or  director  of  John  Hancock  &oup  and, 
except  for  certain  individuals  ("ESC 
Investors")  who  manage  the  day-to-day 
afhirs  of  the  Company  in  question  and 
certain  individuals  ("JH  Investors")  who 
manage  the  day-to-day  affairs  of  the 
Client  Funds  or  the  Co-Investors  (both 
as  defined  below),  meets  the  standards 
of  an  accredited  investor  under  rule 
501(a)(6)  of  Regulation  D  under  the 
Securities  Act  (an  "Accredited 
Investw"). 


7.  ESC  Investors,  who  also  will 
qualify  as  Eligible  Employees,  will  have 
primary  responsibility  for  operating  the 
Company  in  which  they  invest.  These 
responsibilities  will  include,  among 
other  things,  monitoring  investments  for 
the  Company,  communicating  with  the 
Members  in  the  Company,  maintaining 
the  books  and  records  of  the  Company, 
addressing  day-to-day  tax  issues 
involving  the  Company,  and  evaluatii^ 
investments  for  the  Company.  Each  ESC 
Investor  wiU  (a)  be  closely  involved 
with  the  knowledgeable  about  the 
Company's  a&irs  and  investments,  (b) 
be  an  officer  or  employee  of  John 
Hancock  Group,  and  (c)  have  reportable 
income  from  all  sources  (including  any 
profit  sharing  and  bonuses)  in  the  two 
calendar  years  immediately  preceding 
the  ESC  Investor's  participation  in  the 
Company  in  excess  of  $100,000  and 
have  a  reasonable  expectation  of 
reportable  income  of  at  least  $100,000  in 
the  years  in  which  the  ESC  Investor 
invests  in  a  Company. 

8.  JH  Investors,  who  also  will  qualify 
as  Eligible  Employees,  will  have 
primary  responsibility  for  operating  (i) 
the  investment  partnerships  or  other 
investment  entities  managed  by  John 
Hancock  ("Client  Fimds")  in  wldch  the 
Companies  invest,  provided  that  such 
Client  Fimds  represent  the  sole 
investments  of  the  Company  in  whidi 
the  JH  Investor  invests  or  (ii)  any  other 
investor  organized  or  managed  by  a  John 
Hancock  Group  entity  that  generally 
will  co-invest  with  such  CUent  Funds 
on  a  pari  passu  basis  (the  "Co- 
Investors").  These  responsibilities  will 
include,  among  other  things,  monitoring 
investments  for  the  Client  Funds  or  Co- 
Investors,  communicating  with  the 
members  or  other  representatives  of  the 
CUent  Funds  or  Co-Investors, 
maintaining  the  books  and  records  of 
the  Client  Funds  or  Co-Investors, 
addressing  day-to-day  tax  issues 
involving  the  Client  Fimds  or  Co- 
Investors,  marketing  units  in  the  Client 
Fuinds  or  Co-Investors,  and  evaluating 
investments  for  the  Client  Funds  or  Co- 
Investors.  Each  JH  Investor  will  (a)  be 
closely  involved  with  and 
knowledgeable  about  the  affairs  pnd 
investments  of  the  Client  Fimds  or  Co- 
Investors,  (b)  be  an  office  or  employee 
of  John  Hancock  Group,  (c)  have  a 
graduate  degree  in  business,  law  or 
accounting,  (d)  have  a  minimum  of  five 
years  of  consulting,  investment  banking 
or  similar  business  experience,  and  (e) 
have  reportable  income  from  all  sources 
(including  any  profit  sharing  and 
bonuses)  in  the  two  calendar  years 
immediately  preceding  the  JH  Investor's 
participation  in  the  Company  in  excess 


of  $100,000  and  have  a  reasonable 
expectation  of  reportable  income  of  at 
least  $140,000  in  the  years  in  which  the 
JH  Investor  invests  in  a  Company.  In 
addition,  a  JH  Investor  will  not  be 
permitted  to  invest  in  any  year  more 
than  10%  of  such  person's  income  from 
all  soiuces  for  the  immediately 
preceding  year  in  the  aggregate  in  a 
Company  and  in  all  other  Companies  in 
which  that  JH  Investor  has  previously 
invested. 

9.  A  Qualified  Participant  is  an 
Eligible  Employee,  Qualified  Family 
Member  (as  defined  below)  or  Qualified 
Investment  Vehicle  (as  defined  below). 
A  "Qualified  Family  Member"  is  a 
spouse,  parent,  child,  spouse  of  child, 
brother,  sister,  or  grandchild  of  an 
Eligible  Employee,  and  must  be  an 
Accredited  Investor.  A  "Qualified 
Investment  Vehicle"  is  a  trust  or  other 
investment  vehicle  established  for  the 
benefit  of  an  Eligible  Employee  or 
Qualified  Family  Members.  A  Qualified 
Investment  Vehicle  must  be  either  (i)  an 
accredited  investor  or  (ii)  an  entity  for 
which  an  Eligible  Employee  or 
Qualified  Family  Member  is  a  settlor 
and  principal  investment  decision- 
maker. 

10.  The  terms  of  investment  in  a 
Company  will  be  fully  disclosed  to  each 
Qualified  Participant  in  a  private 
placement  memorandiun,  which  will  be 
furnished  at  the  time  the  Eligible 
Employee  is  invited  to  participate  in  the 
Company.  Each  Company  will  send 
audited  financial  statements  to  each 
Member  as  soon  as  practicable  after  the 
end  of  its  fiscal  year.  In  addition,  each 
member  will  receive  a  report  setting 
forth  such  tax  information  as  shall  be 
necessary  for  the  preparation  by  the 
Member  of  his  or  her  federal  and  state 
income  tax  returns. 

11.  Interests  in  a  Company  will  be 
non-transferable  except  with  the  prior 
written  consent  of  the  Managing 
Member.  No  person  will  be  aulmitted 
into  a  Company  as  a  Member  unless  the 
person  is  a  Qualified  Participant  or  a 
John  Hancodc  Group  entity. 

12.  A  Member's  interest  in  a  Company 
may  be  subject  to  repurchase  if:  (a)  The 
Eligible  Employee's  relationship  with 
John  Hancock  Qroup  is  terminated  for 
cause;  or  (b)  the  Eligible  Employee 
accepts  employment  of  any  nature  with 
a  firm  that  the  Managing  Member 
determines  is  competitive  with  any 
business  of  John  Hancock  Group.  Upon 
repurchase,  the  Managing  Member  will 
pay  to  the  Member  the  lesser  of  (a)  the 
amount  actuaUy  paid  by  the  Member  to 
acquire  the  Interest  (less  prior 
distributions,  plus  interest  and 
dividends),  and  (b)  the  fair  value  of  the 
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l4<  erest  as  determined  at  the  time  of 
termination  in  good  faith  by  the 
Managing  Member. 

1 13.  Subject  to  the  terms  of  the 
applicable  limited  liability  company 
agreement  (for  other  constitutive 
documents),  a  Company  will  be 
p^hnitted  to  enter  into  transactions 
idyolving  (a)  a  John  Hancock  Group 
eitity,  (b)  a  Client  Fund  or  other 

ilio  company,  (c)  any  Member  or 
person  or  entity  affiliated  with  a 
lumber,  or  (d)  any  partner  or  other 
j^  restor  in  any  entity  in  which  a 

ipany  invests.  These  transactions 
3|y  include  a  Company's  purchase  or 

<  of  an  investment  or  an  interest  from 
I  to  any  John  Hancock  Group  entity  or 
ant  Fimd,  acting  as  principal.  Prior  to 
tering  into  these  transactions,  the 
l^naging  Member  must  determine  that 
M  terms  are  fair  to  the  Members.  A 
ipany  will  not  acquire  any  security 
la  registered  investment  company  if 
lediately  after  the  acquisition,  the 
ipany  will  own  more  than  3%  of  the 
ktstanding  voting  stock  of  the 
istered  investment  company. 

plicants'  Legal  Analjrsis 

1.  Section  6(b)  of  the  Act  provides,  in 
pi  ift,  that  the  SEC  will  exempt 
employees'  seouities  companies  fiK)m 
the  provisions  of  the  Act  to  the  extent 
that  the  exemption  is  consistent  with 
tfa  a  protection  of  investors.  Section  6(b) 
piovides  that  the  SEC  will  consider,  in 
dii^rmining  the  provisions  of  the  Act 
fri  >|n  which  the  company  should  be 

e>  empt,  the  company's  form  of 
oioai^zation  and  capital  structure,  the 
pMsons  owning  and  controlling  its 
seiqurities,  the  price  of  the  company's 
sedurities  and  the  amount  of  any  sales 
load,  how  the  company's  funds  are 
injwested,  and  the  relationship  between 
thj^  company  and  the  issuers  of  the 
seburities  in  which  it  invests.  Section 
2(U(13)  defines  an  employees'  security 
cqiiipany,  in  relevant  part,  as  any 
ink^stment  company  all  of  whose 
seburities  are  braeficially  owned  (a)  by 
cui  rent  or  former  employees,  or  persons 
OQ  retainer,  of  one  or  more  affiliated 
eitiployers,  (b)  by  immediate  &mily 
meinbers  of  such  persons,  or  (c)  by  such 
eqiployer  or  employers  together  with 
aiiy  of  the  persons  in  (a)  or  (b). 

2.  Section  7  of  the  Act  generally 
pinhibits  investment  companies  that  are 
not  registered  imder  section  8  of  the  Act 
frQ|n  selling  or  redeeming  their 

ities.  Section  6(e)  provides  that,  in 
lection  with  any  order  exempting  an 
9Stment  company  from  any  provision 
of  Section  7,  certain  provisions  of  the 
A(T.  as  specified  by  the  SEC,  will  be 
applicable  to  the  company  and  other 
pe  tBons  dealing  with  the  company  as 


though  the  company  were  registered 
imder  the  Act.  Applicants  request  an 
order  under  sections  6(b)  and  6(e)  of  the 
Act  exempting  the  Companies  from  all 
provisions  of  the  Act,  except  section  9, 
section  17  (other  than  certain  provisions 
of  paragraphs  (a),  (d),  (e).  (f),  (g),  and  (j)), 
sections  36  through  53  of  the  Act,  and 
the  rules  and  regudations  luider  the  Act. 

3.  Section  17U)  generally  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  an  affiliated  person,  acting  as 
principal,  from  knowingly  selling  or 
purchasing  any  security  or  other 
property  to  or  from  the  company. 
Applicants  request  an  exemption  from 
section  17(a)  to  permit:  (a)  a  member  of 
the  John  Hancock  C^up  or  a  Client 
Fund,  acting  as  principal,  to  engage  in 
any  transaction  directly  or  indirectly 
with  any  Company  or  any  entity 
controlled  by  such  Company;  (b)  a 
Company  to  invest  in  or  engage  in  any 
transaction  with  any  entity,  acting  as 
principal  (i)  in  which  such  Company, 
any  company  controlled  by  such 
Company  or  any  John  Hancock  Group 
entity  or  a  Client  Fiuid  has  invested  or 
will  invest  or  (ii)  with  which  such 
Company,  and  company  controlled  by 
such  Company  or  any  John  Hancock 
Group  entity  is  or  will  otherwise 
become  affiliated;  and  (c)  a  partner  or 
other  investor  in  any  entity  in  which  a 
Company  invests,  acting  as  a  principal, 
to  engage  in  transactions  directly  or 
indirectly  with  the  related  Company  or 
any  company  controlled  by  such 
Company. 

4.  Applicants  state  than  an  exemption 
frt>m  section  1 7(a)  is  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  Companies.  Applicants  state  that 
the  Members  in  each  Company  will  be 
fully  informed  of  the  extent  of  the 
Company's  dealings  with  the  John 
Hancock  (koup.  Applicants  also  state 
that,  as  professionals  engaged  in 
financial  services  businesses,  Members 
will  be  able  to  evaluate  the  attendant 
risks.  Applicants  assert  that  the 
community  of  interest  among  the 
Members  and  John  Hancock  Group  will 
serve  to  reduce  any  risk  of  abuse. 

5.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  any 
affiliated  person  or  principal 
tmderwriter  of  a  registered  investment 
company,  or  any  affiliated  person  of  an 
affiliated  person  or  principal 
imderwriter,  acting  as  principal,  from 
participating  in  any  joint  arrangement 
with  the  company  unless  authorized  by 
the  SEC.  Applicants  request  relief  to 
permit  affiliated  persons  of  each 
Company,  or  affiliated  persons  of  any  of 
these  persons,  to  participate  in  any  joint 
arrangement  in  which  the  Company  or 


a  company  controlled  by  the  Company 
is  a  participant. 

6.  Applicants  submit  that  it  is  likely 
that  suitable  investments  will  be 
brought  to  the  attention  of  a  Company 
because  of  its  affiliation  with  John 
Hancock  Group,  John  Hancock  Group's 
large  capital  resources,  and  its 
experience  in  structuring  complex 
transactions.  Applicants  also  submit 
that  the  types  of  investment 
opportunities  considered  by  a  Company 
often  require  each  investor  to  make 
funds  available  in  an  amount  that  may 
be  substantially  greater  than  what  a 
Company  may  make  available  on  its 
own.  Applicants  contend  that,  as  a 
result,  the  only  way  in  which  a 
Company  may  be  able  to  participate  in 
these  opportunities  may  be  to  co-invest 
with  other  persons,  including  its 
affiliates.  Applicants  note  that  each 
Company  will  be  organized  for  the 
benefit  of  Eligible  Employees  as  an 
incentive  for  them  to  remain  with  John 
Hancock  Group  and  for  the  generation 
and  maintenance  of  goodwill. 
Applicants  believe  that,  if  co- 
investments  with  John  Hancock  Group 
are  prohibited,  the  appeal  of  the 
Companies  would  be  significantly 
diminished. 

7.  Applicants  state  that  the  possibility 
that  permitting  co-investments  by  John 
Hancock  Group  and  a  Company  might 
lead  to  less  advantageous  treatment  of 
the  Company  is  minimal  in  light  of  the 
John  Hancock  Group's  intention  in 
establishing  a  Company  so  as  to  reward 
Eligible  Employees  and  to  attract  and 
retain  highly  quahfied  personnel,  and 
because  senior  officers  and  directors  of 
John  Hancock  Group  entities  will  be 
investing  in  the  Company.  In  addition, 
applicants  assert  that  strict  compliance 
with  section  1 7(d)  would  cause  the 
Company  to  forego  investment 
opportunities  simply  because  a  Member 
or  other  affiliated  person  of  the 
Company  (or  any  affiliate  of  the 
affiliated  person)  made  a  similar 
investment. 

8.  Section  17(f)  designates  the  entities 
that  may  act  as  investment  company 
custodians,  and  rule  17f-l  imposes 
certain  requirements  when  the 
custodian  is  a  member  of  a  national 
securities  exchange.  Applicants  request 
an  exemption  from  section  17(f)  and 
rule  17f-l  to  permit  the  Managing 
Member  to  make  certain  approvals  and 
ratifications,  rather  than  a  majority  of 
the  board  of  directors  of  a  Company,  as 
would  be  reqiiired  by  rule  17f-l  (a)  and 
(d).  Applicants  also  request  an 
exemption  from  the  rule  17f-l  (b)(4) 
requirement  that  an  independent 
accountant  periodically  verify  the  assets 
held  by  the  custodian.  Applicants 
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further  request  an  exemption  from  rule 
17f-l(c)'8  requirement  of  transmitting  to 
the  SEC  a  copy  of  any  contract  executed 
pursuant  to  rule  17f-l.  Applicants  state 
that,  because  of  the  community  of 
interest  between  John  Hancock  Group 
and  the  Companies  and  the  independent 
audit  of  annual  financial  statements, 
con^iliance  with  these  requirements 
would  be  unnecessarily  biudensome 
and  expensive.  Applicants  will  comply 
with  all  other  requirements  of  rule  17f- 
1. 

9.  Section  17(g)  and  rule  17g-l 
generally  require  the  bonding  of  officers 
and  employees  of  a  registered 
investment  company  who  have  access  to 
its  seciuities  or  funds.  Rule  17g-l 
requires  that  a  majority  of  directors  who 
are  not  interested  persons  take  certain 
actions  and  give  certain  approvals 
relating  to  fidelity  bonding.  Applicants 
request  relief  to  permit  the  Managing 
Member's  officers  and  directors,  who 
may  be  deemed  interested  persons,  to 
take  actions  and  make  determinations 
set  forth  in  the  rule.  Applicants  state 
that,  because  all  the  directors  of  the 
Managing  Member  will  be  affiliated 
persons,  a  Company  could  not  comply 
with  rule  17g-l  without  the  requested 
relief.  Applicants  also  state  that  each  "^ 
Company  will  comply  with  all  other 
requirements  of  rule  17g-l. 

10.  Section  17(j)  and  paragraph  (a)  of 
rule  1 7y-l  make  it  unlawful  for  certain 
enumerated  persons  to  engage  in 
fraudulent  or  deceptive  practices  in 
connection  with  the  purchase  or  sale  of 
a  security  held  or  to  be  acquired  by  a 
registered  investment  company.  Rule 
17)-1  also  requires  that  every  registered 
investment  company  adopt  a  written 
code  of  ethics  and  that  every  access 
person  of  a  registered  investment 
company  report  personal  securities 
transactions.  Applicants  request  an 
exemption  from  the  provisions  of  rule 
17y-l,  except  for  the  anti-fraud 
provisions  of  paragraph  (a),  because 
they  are  unnecessarily  burdensome  as 
applied  to  the  Companies. 

11.  Applicants  request  an  exemption 
from  the  requirements  in  sections  30(a), 
30(b)  and  30(e),  and  the  rules  under 
those  sections,  that  registered 
investment  companies  prepare  and  file 
with  the  SEC  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  statements.  Applicants 
contend  that  the  forms  prescribed  by  the 
SEC  for  periodic  reports  have  little 
relevance  to  the  Companies  and  would 
entail  administrative  and  legal  costs  that 
outweigh  any  benefit  to  the  Members. 


Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 
section  17Cb)  of  the  Act  and  rule  17d- 

1  imder  the  Act  to  which  a  Company  is 
a  party  (the  "Section  17  Transactions") 
will  be  effected  only  if  the  Managing 
Member  determines  that:  (a)  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
fair  and  reasonable  to  the  members  and 
do  not  involve  overreaching  of  the 
company  or  its  Members  on  the  part  of 
any  person  concerned;  and  (b)  the 
transaction  is  consistent  with  the 
interests  of  the  members,  the  Company's 
organizational  documents,  and  the 
Company's  reports  to  its  Members.  In 
addition,  the  Managing  Members  will 
record  and  preserve  a  description  of  all 
Section  17  "Transactions,  the  Managing 
Member's  findings,  the  information  or 
materials  upon  which  their  findings  are 
based,  and  the  basis  for  the  findings.  All 
such  records  will  be  maintained  for  the 
life  of  the  Companies  and  at  least  two 
years  thereafter,  and  will  be  subject  to 
examination  by  the  SEC  and  its  staff.  ^ 

2.  In  connection  with  the  Section  17 
Transactions,  the  Managing  Member 
will  adopt,  and  periodically  review  and 
update,  procedures  designed  to  ensiue 
that  reasonable  inquiry  is  made,  prior  to 
the  consummation  of  any  Section  17 
Transaction,  will  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  imderwriter  for  the  Company, 
or  any  affiliated  person  of  such  person, 
promoter,  or  principal  underwriter. 

3.  The  Managing  Member  will  not 
invest  the  funds  of  any  Company  in  any 
investment  in  which  an  "Affiliated  Co- 
Investor"  (as  defined  below)  has 
acquired  or  proposes  to  acquire  the 
same  class  of  securities  of  the  same 
issuer,  where  the  investment  involves  a 
joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  the  Company  and  an 
Affiliated  Co-Investor  are  participants, 
unless  any  such  Affiliated  Co-Investor, 
prior  to  disposing  of  all  or  part  of  its 
investment,  (a)  gives  the  Managing 
Member  sufficient,  but  not  less  than  one 
days,  notice  of  its  intent  to  dispose  of 
its  investment,  and  (b)  refrains  from 
disposing  of  its  investment  imless  the 
Company  has  the  opportimity  to  dispose 
of  the  Company's  investment  prior  to  or 
concurrently  with,  on  the  same  terms  as, 


and  pro  rata  with  the  Affiliated  Co- 
Investor.  The  term  "Affiliated  Co- 
Investor"  with  respect  to  any  Company 
means  any  person  who  is  an  "affiliated 
person"  (as  defined  in  the  Act)  of  the 
Company  or  an  affiliated  person  of  such 
person.  "The  restrictions  contained  in 
this  condition,  however,  shall  not  be 
deemed  to  limit  or  prevent  the 
disposition  of  an  investment  by  an 
Affiliated  Co-Investor:  (a)  To  its  direct 
or  indirect  wholly-owned  subsidiary,  to 
any  company  (a  "Parent")  of  which  the 
Affiliated  Co-Investor  is  a  direct  or 
indirect  wholly-owned  subsidiary,  or  to 
a  direct  or  indirect  wholly-owned 
subsidiary  of  its  Parent;  (b)  to  immediate 
family  members  of  the  Affiliated  Co- 
Investor  or  a  trust  or  other  investment 
vehicle  established  for  any  such  family 
member;  or  (c)  when  the  investment  is 
comprised  of  securities  that  are  (i)  listed 
on  any  exchange  registered  as  a  national 
securities  exchange  under  section  6  of 
the  Exchange  Act;  (ii)  national  market 
system  seciuities  pursuant  to  section 
llA(a)(2)  of  the  Exchange  Act  and  rule 
llAa2-l  thereunder;  or  (iii)  government 
securities  as  defined  in  section  2(a)(16) 
of  the  Act. 

4.  Each  Company  and  the  Managing 
Member  will  maintain  and  preserve,  for 
the  lifie  of  each  such  Company  and  at 
least  two  years  thereafter,  sudi 
accounts,  books,  and  other  dociunents 
as  constitute  the  record  forming  the 
basis  for  the  audited  financial 
statements  that  are  to  be  provided  to  the 
members,  and  each  annual  report  of  the 
Company  required  to  be  sent  to  the 
Members,  and  agree  that  all  such 
records  will  be  subject  to  examination 
by  the  SEC  and  its  staff.^^ 

5.  The  Managing  Member  of  each 
Company  will  send  to  each  Member  in 
the  Company  who  had  an  interest  in  a 
Company,  at  any  time  during  the  fiscal 
year  then  ended,  Company  financial 
statement  audited  by  the  Company's 
independent  accoimtants.  At  the  end  of 
each  fiscal  year,  the  Managing  Member 
will  make  a  valuation  or  have  a 
valuation  made  of  all  of  the  assets  of  the 
company  as  of  the  fiscal  year  end  in  a 
manner  consistent  with  customary 
practice  with  respect  to  the  valuation  of 
assets  of  the  kind  held  by  the  company. 
In  addition,  within  90  days  after  the  end 
of  each  fiscal  year  of  each  Company  or 
as  soon  as  practicable  thereafter,  the 
Managing  Member  of  the  Company  will 
send  a  report  to  each  person  who  was 

a  Member  in  the  company  at  any  time 
during  the  fiscal  year  then  ended. 


'  Each  Company  will  preserve  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  years. 


^  Each  Company  will  preserve  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first, 
two  years. 
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setting  forth  such  tax  information  as 
shall  be  necessary  for  the  preparation  by 
Hub  member  of  his  or  its  federal  and 
siite  income  tax  returns,  and  a  report  of 
die  investment  activities  of  the 
C  tympany  diuing  that  year. 

Whenever  a  Company  makes  a 
base  from  or  sale  to  an  entity 
liated  with  the  Company  by  reason 
a  5%  or  more  investment  in  such 
ity  by  a  John  Hancock  Group 

or,  officer,  employee,  or  person  on 
ainer,  such  individual  will  not 
icipate  in  the  Managing  Member's 
ermination  of  whether  or  not  to  effect 
^le  purchase  or  sale. 

or  the  Commission,  by  the  Division  of 
estment  Management,  under  delegated 
"  lority. 

H.  McFarland, 

uty  Secretary. 

Doc.  99-21273  Filed  8-16-99;  8:45  am) 
COOE  aoio-oi-M 


iCURITIES  AND  EXCHANGE 
MMISSION 

No.  IC-23945;  812-11652] 

hofmar  Senior  Floating  Rata 
,  at  al.;  Notica  of  Application 

12, 1999. 

y.  Secturities  and  Exchange 
ssibn  ("SEC"). 

:  Notice  of  an  application  for  an 
er  under  section  6(c)  of  the 
estment  Company  Act  of  1940 
CJAct")  for  an  exemption  from  sections 
l^c)  and  18(1)  of  the  Act,  under 
s^ons  6(c)  and  23(c)(3)  of  the  Act  for 
exemption  from  rule  23c-3  under  the 
,  and  pursuant  to  section  17(d)  of  the 
and  rule  17d-l  under  the  Act. 


OF  application:  Applicants 
[uest  an  order  to  permit  certain 
jstered  closed-end  investment 
panies  to  issue  multiple  classes  of 

,  and  impose  asset-based 
ibution  fees  and  early  withdrawal 
les. 

i:  Oppenheimw  Senior 
Ff^ting  Rate  Fund  ("Fund"), 

jpenheimerFimds  Distributor,  Inc. 
Cpstributor"),  and 
ObpenheimerFimds,  Inc.  ("Adviser"). 
F1l|nQ  DATES:  The  application  was  filed 
oiLjJune  10, 1999.  Applicants  have 
aj  leed  to  file  an  amendment  during  the 
ni  Mce  period,  the  substance  of  which  is 
lected  in  this  notice. 


I  OR  NOHRCATION  OF  HEARMG:  An 
^er  granting  the  application  will  be 
iskied  unless  the  SEC  orders  a  hearing. 
In  t  Brested  persons  may  request  a 
h(  »i  iring  by  writing  to  die  SEC's 
Si  H  Tetary  and  serving  applicants  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  shoidd  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  1, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609;  Andrew  J.  Donohue,  Esq., 
OppenheimerFunds,  Inc.,  Two  World 
Trade  Center,  New  York,  NY  10048. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Forst,  Attorney  Advisor,  at  (202)  942- 
0569,  or  Mary  Kay  Freeh,  Branch  Chief, 
at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Fund  is  a  closed-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Massachusetts  business  trust.  The 
Adviser  is  registered  under  the 
Investment  Advisers  Act  of  1940  and 
will  serve  as  investment  adviser  to  the 
Fund.  The  Distributor,  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934,  wiU  distribute 
the  Fund's  shares.  Applicants  request 
that  the  order  also  apply  to  any  other 
registered  closed-end  investment 
company  for  which  the  Adviser  or  the 
Distributor  or  any  entity  controlling, 
controlled  by,  or  imder  common  control 
with  the  Adviser  or  the  Distributor  acts 
as  investment  adviser  or  principal 
underwriter.  1 

2.  The  Fimd's  investment  objective  is 
to  seek  a  high  level  of  current  income 
and  preservation  of  capital.  The  Fimd 
wiU  invest  prinuuily  in  senior  secured 
floating  rate  loans  made  by  commercial 
banks,  investment  banks  and  finance 
companies  to  commercial  and  industrial 
borrowers  ("Loans").  Under  normal 
circiunstances,  at  least  80%  of  the 
Fimd's  total  assets  will  be  invested  in 
Loans.  Up  to  20%  of  the  Fund's  total 
assets  may  be  invested  in  U.S.  dollar- 


>  Any  registered  closed-end  investment  company 
relying  on  this  relief  in  the  hiture  will  do  so  in  a 
manner  consistent  with  the  terms  and  conditions  of 
the  application. 


denominated  loans  to  certain  foreign 
borrowers,  junior  debt  obligations, 
short-term  investment-grade  or  non- 
investment-grade  debt  obligations, 
secured  and  luisecured  loans  and  equity 
sectirities,  including  stocks  and 
warrants. 

3.  The  Fund  intends  to  continuously 
offer  its  shares  to  the  public  at  net  asset 
value.  The  Fund's  shares  will  not  be 
offered  or  traded  in  the  secondary 
market  and  will  not  be  listed  on  any 
exchange  or  quoted  on  any  quotation 
mediiun.  The  Fimd  intends  to  operate  as 
an  "interval  fund"  pursuant  to  rule  23c- 
3  under  the  Act  and  make  periodic 
repurchase  offers  to  its  shareholders. 

4.  The  Fimd  seeks  the  flexibility  to  be 
structured  as  a  multiple-class  fund  and 
currently  intends  to  offer  three  classes 
of  shares.  The  Fund  will  offer  Class  B 
Shares  at  net  asset  value  without  a  front- 
end  sales  charge,  but  subject  to  an  early 
withdrawal  charge  ("EWC")  on  shares 
that  are  repiuchased  by  the  Fund  within 
five  years  ot  the  end  of  the  month  in 
which  they  were  purchased.  Class  B 
shares  will  automatically  convert  to 
Class  A  shares  72  months  after  the  end 
of  the  month  in  which  they  were 
purchased.  The  Ftmd  may  in  the  future 
offer  Class  A  shares  with  a  front-end 
sales  charge.  The  Fimd  will  offer  Class 

C  shares  at  net  asset  value  without  a 
front-end  sales  charge,  but  subject  to  an 
EWC  on  shares  that  are  repurchased  by 
the  Fund  within  one  year  of  the  end  of 
the  month  in  which  they  were 
purchased.  Class  A,  Class  B,  and  Class 
C  shares  will  be  subject  to  an  annual 
shareholder  service  fee  of  up  to  .25%  of 
average  daily  set  assets.  Class  A,  Class 
B,  and  Class  C  shares  will  be  subject  to 
an  annual  distribution  fee  of  up  to  .75% 
of  average  daily  net  assets.  Applicants 
represent  that  the  service  and 
distribution  fees  will  comply  with  the 
provisions  of  rule  2830(d)  of  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  as  if  the  Fund  were  an  open- 
end  investment  company.  Applicants 
also  represent  that  the  Fund  will 
disclose  in  its  prospectus  the  fees, 
expenses  and  other  characteristics  of 
each  class  of  shares  offered  for  sale,  as 
is  required  for  open-end  multi-class 
funds  under  Form  N-lA. 

5.  All  expenses  incurred  by  the  Fund 
will  be  allocated  among  the  various 
classes  of  shares  based  on  the  net  assets 
of  the  Fund  attributable  to  each  class, 
except  that  the  net  asset  value  and 
expenses  of  each  class  will  reflect 
distribution  fees,  service  fees  (including 
transfer  agency  fees),  and  any  other 
incremental  expenses  attributable  to 
that  class.  Expenses  of  the  Fund 
allocated  to  a  particular  class  of  shares 
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will  be  borne  on  a  pro  rata  basis  by  each 
outstanding  share  of  that  class.  The 
Fund  may  create  additional  classes  of 
shares  in  the  future  that  may  have 
different  terms  from  Class  A,  Class  B, 
and  Class  C  shares.  Applicants  state  that 
the  Fund  will  comply  with  the 
provisions  of  rule  18f-3  under  the  Act 
as  if  it  were  an  open-end  fund. 

6.  The  Fund  may  waive  the  EWC  for 
certain  categories  of  shareholders  or 
transactions  to  be  established  from  time 
to  time.  With  respect  to  any  waiver  of, 
scheduled  variation,  or  elimination  of 
the  EWC,  the  Fimd  will  comply  with 
rule  22d-l  under  the  Act  as  if  the  Fund 
were  an  open-end  investment  company. 

7.  The  Fund  may  offer  its 
shareholders  an  exchange  feature  under 
which  shareholders  of  the  Fund  may 
exchange  their  shares  for  shares  of  the 
same  class  of  other  funds  in  the 
Oppenheimer  Ftmds  group  of 
investment  companies.  Exchanges  of 
Fimd  shares  will  be  allowed  only  during 
periodic  repurchase  intervals.  Any 
exchange  option  will  comply  with  rule 
lla-3  under  the  Act  as  if  the  Fimd  were 
an  open-end  investment  company 
subject  to  that  rule.  In  complying  with 
rule  lla-3,  the  Fund  vidll  treat  the  EWC 
as  if  it  were  a  contingent  deferred  sales 
charge  ("CDSC"). 

Applicants'  Legal  Analjrsis 

Multiple  Classes  of  Shares 

1.  Section  18(c)  of  the  Act  provides, 
in  relevant  part,  that  a  closed-end 
investment  company  may  not  issue  or 
sell  any  senior  security  if,  immediately 
thereafter,  the  company  has  outstanding 
more  than  one  class  of  senior  security. 
Applicants  state  that  the  creation  of 
multiple  classes  of  shares  of  the  Fund 
may  be  prohibited  by  section  18(c). 

2.  Section  18(i)  of  the  Act  provides 
that  each  share  of  stock  issued  by  a 
registered  management  company  will  be 
a  voting  stock  and  have  equal  voting 
rights  with  every  other  outstanding 
voting  stock.  Applicants  state  that 
multiple  classes  of  shares  of  the  Fund 
may  violate  section  18(i)  of  the  Act 
because  each  class  would  be  entitled  to 
exclusive  voting  rights  with  respect  to 
matters  solely  related  to  that  class. 

3.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  an 
exemption  imder  section  6(c)  of  the  Act 
from  sections  18(c)  and  18(i)  of  the  Act 


to  permit  the  Fund  to  issue  multiple 
classes  of  shares. 

4.  Applicants  submit  that  the 
proposed  allocation  of  expenses  and 
voting  rights  among  multiple  classes  is 
equitable  and  will  not  discriminate 
against  any  group  or  class  of 
shareholders.  Applicants  submit  that 
the  proposed  arrangements  would 
permit  the  Fund  to  facilitate  the 
distribution  of  its  securities  and  provide 
investors  with  a  broader  choice  of 
shareholder  services.  Applicants  assert 
that  their  proposal  does  not  raise  the 
concerns  underlying  section  18  of  the 
Act  to  any  greater  degree  than  open-end 
investment  companies'  multiple  class 
structures  that  are  permitted  by  rule 
18f-3  under  the  Act.  Applicants  state 
that  the  Fimd  will  comply  with  the 
provisions  of  rule  18f-3  as  if  it  wore  an 
open-end  fund. 

Early  Withdrawal  Charges 

5.  Section  23(c)  of  the  Act  provides, 
in  relevant  part,  that  no  registered 
closed-end  fund  will  pim::hase  any 
securities  of  which  it  is  the  issuer 
except:  (a)  on  a  securities  exchange  or 
other  open  market;  (b)  pursuant  to 
tenders,  after  reasonable  opportunity  to 
submit  tenders  given  to  all  holders  of 
securities  of  the  class  to  be  piirchased; 
or  (c)  imder  other  circumstances  as  the 
SEC  may  permit  by  rules  and 
regulations  or  orders  for  the  protection 
of  investors. 

6.  Rule  23c-3  under  the  Act  permits 
a  registered  closed-end  fund  (an 
"interval  fund")  to  make  repiut:hase 
offers  of  between  five  and  twenty-five 

^percent  of  its  outstanding  shares  at  net 
asset  value  at  periodic  intervals 
pursuant  to  a  fundamental  policy  of  the 
fund.  Rule  23c-3(b)(l)  under  the  Act 
provides  that  an  interval  fund  may 
deduct  from  repurchase  proceeds  only  a 
repurchase  fee,  not  to  exceed  two 
percent  of  the  proceeds,  that  is 
reasonably  intended  to  compensate  the 
fund  for  expenses  directly  related  to  the 
repurchase. 

7.  Section  23(c)(3)  provides  that  the 
SEC  may  issue  an  order  that  would 
permit  a  closed-end  investment 
company  to  repurchase  its  shares  in 
circumstances  in  which  the  repurchase 
is  made  in  a  manner  or  on  a  basis  which 
does  not  luifairly  discriminate  against 
any  holders  of  the  class  or  classes  of 
securities  to  be  purchased.  As  noted 
above,  section  6(c)  provides  that  the 
SEC  may  exempt  any  person,  security, 
or  transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purpose  fairly  intended  by  the  policy 


and  provisions  of  the  Act.  Applicants 
request  relief  under  sections  6(c)  and 
23(c)  from  rule  23c-3  to  permit  them  to 
impose  EWCs  on  shares  submitted  for 
repurchase  that  have  been  held  for  less 
than  a  specified  period. 

8.  Applicants  believe  that  the 
requested  relief  meets  the  standards  of 
sections  6(c)  and  23(c)(3).  Rule  6c-10 
imder  the  Act  permits  open-end  funds 
to  impose  CDSCs,  subject  to  certain 
conditions.  Applicants  state  that  EWCs 
are  functionally  similar  to  CDSCs 
imposed  by  open-end  funds  imder  rule 
6c-10  under  the  Act.  Applicants  state 
that  EWCs  may  be  necessary  for  the 
Distributor  to  recover  distribution'costs 
and  that  EWCs  may  discourage  investors 
from  moving  their  money  quickly  in  and 
out  of  the  Fund,  a  practice  that 
applicants  submit  imposes  costs  on  all 
shareholders.  Applicants  will  comply 
with  rule  6c-10  under  the  Act  as  if  that 
rule  applied  to  closed-end  funds.  The 
Fund  also  will  disclose  EWCs  in 
accordance  with  the  requirements  of 
Form  N-lA  concerning  CDSCs. 
Applicants  further  state  that  the  Fund 
will  apply  the  EWC  (and  any  waivers  or 
scheduled  variations  of  the  EWC) 
uniformly  to  all  shareholders  in  a  given 
class  and  consistent  with  the 
requirements  of  rule  22d-l  i^der  the 
Act. 

Asset-Based  Distribution  Fees 

9.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates  unless  the  SEC 
issues  an  order  permitting  the 
transaction.  In  reviewing  applications 
submitted  under  section  17(d)  and  rule  . 
17d-l,  the  SEC  considers  whether  the 
participation  of  the  investment 
company  in  a  joint  enterprise  or  joint 
arrangement  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the- 
Act,  and  to  the  extent  to  which  the 
participation  is  on  a  basis  difiierent  bom 
or  less  advantageous  than  that  of  other 
participants. 

10.  Rule  17d-3  under  the  Act 
provides  an  exemption  bom  section 
17(d)  and  rule  17d-l  to  permit  open- 
end  funds  to  enter  into  distribution 
arrangements  pursuant  to  rule  12b-l. 
Applicants  also  request  an  order  under 
section  17(d)  and  rule  17d-l  to  permit 
the  Fund  to  impose  asset-based 
distribution  fees.  Applicants  have 
agreed  to  comply  with  rules  12b-l  and 
1 7d-3  as  if  those  rules  applied  to 
closed-end  investment  companies. 
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A  pplicants'  Condition 

i\pplicants  agree  that  any  order 
g^i  inting  the  requested  reUef  will  be 
SI  ]  dject  to  the  following  condition: 

(\pplicants  will  comply  with  the 
p^avisions  of  rules  6c-10,  lla-3, 12b- 

17d-3, 18f-3,  and  22d-l  under  the 
f\^  and  NASD  Conduct  Rule  2830(d),  as 
amended  from  time  to  time,  as  if  those 
riiles  applied  to  closed-end  investment 
c  ]  mpanies. 

'or  the  SEC,  by  the  Division  of  Investment 
N  'i  inagement,  pursuant  to  delegated 
ai  1  hority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

li\  I  Doc.  99-21329  Filed  8-1&-99;  8:45  am] 

ak  LMQ  CODE  S010-01-M 

1 


SECURITIES  AND  EXCHANGE 
GQMMISSION 

Pfle  No.  1-7183] 

Delisting;  Notice  of  Application 
f  Withdraw  From  Listing  and 
fstratlon;  (Tefon  Ranch  Co., 
imon  Stock,  Par  Value  $.50  Per 

») 

Ajiigust  9, 1999. 

tfejon  Ranch  Co.  ("Company")  has 
fi  led  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
I2j(d)  of  the  Securities  Exchange  Act  of 
16134  ("Act")  and  Rule  12d2-2(d) 
p^mulgated  thereunder,  to  withdraw 
the  security  specified  above  ("Security") 
ficqm  listing  and  registration  on  the 
Aiberican  Stock  Exchange  LLC  ("Amex" 
o^rExchange"). 

I  The  Security  has  been  listed  for 
tisading  on  the  Amex  and,  pursuant  to  a 
Rcfgistration  Statement  on  form  8-A 
filed  with  the  Commission  which 
bebame  effective  on  July  23, 1999,  on 
th^  New  York  Stock  Exchange,  Inc. 
( j^SE").  Trading  in  the  Security  on 
tll6  NYSE  commenced  at  the  opening  of 
business  on  July  28, 1999. 

I  |rhe  Company  has  complied  with  the 
nijes  of  the  Amex  by  filing  with  the 
E)dchange  a  certified  copy  of  the 
p^^ambles  and  resolutions  adopted  by 
the  Company's  Board  of  Directors 
aujthorizing  the  withdrawal  of  its 
Spciuity  from  listing  on  the  Exchange 
an^  by  setting  forth  in  detail  to  the 
Amex  the  reasons  for  such  proposed 
withdrawal,  and  the  facts  in  support 
tli^reof.  The  Amex  has  in  turn  informed 
th^  Company  that  it  has  no  objection  to 
tl  i(  i  withdrawal  of  the  Company's 
S  3  mrities  fit>m  listing  on  the  Exchange. 

n  making  the  decision  to  withdraw 
it  9  Securities  from  listing  on  the  Amex, 
tl  1 1  Company  considered  that  (a)  listing 


on  the  NYSE  would  likely  increase  the 
number  of  institutional  investors  able  to 
purchase  the  Security;  (b)  listing  on  the 
NYSE  would  give  the  Company  and  its 
Security  higher  visibility  in  the 
investment  community,  which  the 
Company  believes  would  result  in 
increased  trading  of  shares  of  its 
Secxuity  and  greater  facility  in  raising 
equity  capital;  and  (c)  withdrawing  the 
Security  from  listing  on  the  Amex 
would  avoid  the  direct  and  indirect 
costs  arising  from  maintaining  dual 
listings,  as  well  as  the  resultant  division 
of  the  market  for  the  Security. 

The  Company's  application  relates 
solely  to  the  withdrawal  of  the  Security 
from  listing  on  the  Amex  and  shall  have 
no  effect  upon  the  continued  listing  of 
the  Security  on  the  NYSE.  Moreover,  by 
reason  of  Section  12(b)  of  the  Act  and 
the  rules  and  regulations  of  the 
Commission  thereunder,  the  Company 
shall  continue  to  be  obligated  to  ^e  - 
reports  pursuant  to  Section  13  of  the  Act 
with  the  Commission  and  the  NYSE. 

Any  interested  person  may,  on  or 
before  August  27, 1999,  submit  by  letter 
to  the  Secretary  of  the  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington  D.C.  20549-0609, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatlian  G.  Katz, 

Secretary. 

[FR  Doc.  99-21275  Filed  8-16-99;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  No.  3114] 

International  Telecommunications 
Advisory  Committee, 
Radlocommunicatlon  Sector  (ITAC-R); 
Notice  of  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  International 
Telecommunication  Advisory 
Committee  Radiocommunication  Sector 
(ITAC-R).  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  policy  and  positions  with  respect  to 
the  International  Telecommunication 


Union  and  international 
radiocommunication  matters. 

The  ITAC-R  vtill  meet  from  1:30  to 
3:30  on  August  26, 1999  at  the 
Department  of  State  (east  auditorium)  to 
review  ITU  Registration  activities  with 
respect  to  the  nine  year  period  for 
bringing  into  use  proposed  satellite 
networks,  including  orbit  positions 
around  60  degrees — 65  degrees  W.L.  at 
C  and  Ku  bands. 

Members  of  the  general  public  may 
attend  this  meeting  and  join  in  the 
discussions,  subject  to  the  instructions  * 
of  the  Chair.  Admission  of  public 
members  will  be  limited  to  seating 
available.  Entrance  to  the  Department  of 
State  is  controlled;  people  intending  to 
attend  ITAC-R  meeting  and  subsequent 
preparatory  meetings  for  the  CPM 
should  send  a  fax  to  (202)  647-7407  no 
later  than  24  hours  before  the  meeting. 
The  fax  should  include  the  name  of  the 
meeting  (ITAC-R  National  Committee), 
date  of  the  meeting,  your  name,  social 
security  number,  date  of  birth,  and 
organization.  One  of  the  following  will 
be  required  for  admission:  U.S.  driver's 
license,  U.S.  passport,  or  U.S. 
Government  identification  card.  Enter 
bom  the  "C"  Street  Main  Lobby;  in  view 
of  escorting  requirement,  non- 
government attendees  should  plan  to 
arrive  not  less  than  15  minutes  before 
the  meeting  begins. 

Dated:  August  11,  1999. 
Jolin  T.  Gilsenan, 

Chairman,  ITAC-R  National  Committee. 
[FR  Doc.  99-21340  Filed  8-16-99;  8:45  am] 
BUJN6COOE  4niM6-U 


DEPARTMENT  OF  STATE 

[l>ubllc  Notice  No.  3113] 

Intemationai  Telecommunications 
Advisory  Committee  (TTAC)  and 
Telecommunication  Standardization 
Sector  (ITAC-T)  National  Committee; 
Notice  of  Meetings 

The  Department  of  State  annoimces 
meetings  of  the  U.S.  Intemationai 
Telecommunication  Advisory 
Committee  and  Intemationai 
Telecommunication  Advisory 
Committee — Telecommunication 
Standardization  (ITAC-T).  The  purpose 
of  the  Committees  is  to  advise  the 
Department  on  policy  and  technical 
issues  with  respect  to  the  Intemationai 
Telecommunication  Union  and 
international  telecommunication 
standardization.  Except  where  noted, 
meetings  will  be  held  at  the  Department 
of  State,  2201  "C"  SUwt,  NW. 
Washington,  DC. 
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The  ITAC  will  meet  from  9:30  to  noon 
on  September  8, 1999  (room  to  be 
annoimced)  to  continue  preparations  for 
a  meeting  of  the  ITU  Working  Group  on 
ITU  Reform. 

The  ITAC-T  National  Committee  will 
meet  from  9:30  to  4:00  on  September  9, 
1999  (rather  than  September  14), 
October  6, 1999,  and  November  18, 1999 
(rooms  to  be  announced)  to  prepare  for 
the  next  ITU  Telecommunication  Sector 
Advisory  Group  (TSAG)  and  World 
Telecommunication  Sector  Assembly 
(WTSA)  meetings. 

•  Members  of  the  general  public  may 
attend  these  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admission  of  public 
members  will  be  limited  to  seating 
available.  Entrance  to  the  Department  of 
State  is  controlled;  people  intending  to 
attend  ITAC-T  National  Committee 
meetings  should  send  a  fax  to  (202) 
647-7407  not  later  than  24  hours  before 
the  meeting.  This  fax  should  display  the 
name  of  the  meeting  (ITAC  or  ITAG-T 
National  Committee  and  date  of 
meeting),  your  name,  social  security 
number,  date  of  birth,  and 
organizational  affiliation.  One  of  the 
following  valid  photo  identifications 
will  be  required  for  admission:  US 
driver's  license,  US  passport,  US 
Government  identification  card.  Enter 
from  the  "C"  Street  Main  Lobby;  in  view 
of  escorting  requirements,  non- 
Govemment  attendees  should  plan  to 
arrive  not  less  than  15  minutes  before 
the  meeting  begins. 

Dated:  August  11, 1999. 
Richard  C  Beaird. 

Director  of  Multilateral  Affairs,  Departtfient 
ofState. 

[FR  Doc.  9»-21339  Filed  8-16-99;  8:45  am] 
BUJNQ  CODE  4710-4»-U 


DEPARTMENT  OF  STATE 

[PulilieNolic«No.311S] 

Shipping  Coordinating  Commitlae: 
IntamalkNMl  Maritime  Organization 
OMO)  Legal  Commitlae;  Notice  of 


The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  a.m.,  on  Monday, 
September  27, 1999,  in  Room  2415  at 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street.  SW,  Washington,  DC  The 
purpose  of  this  meeting  is  to  prepare  for 
the  Eightieth  Session  of  the 
International  Maritime  Organization 
Legal  Committee  (LEG  80),  and  the  Joint 
International  Maritime  Organization/ 
International  Labor  Organization  Ad 
Hoc  Expert  Working  Group,  to  held 


concurrently  October  11-15, 1999  in 
London. 

It  is  anticipated  that  LEG  80  will  focus 
primarily,  if  not  exclusively,  on 
completing  its  work  on  a  draft  protocol 
to  the  Athens  Convention,  therefore  the 
SHC  will  focus  primarily  on  this  topic 
at  the  September  27  meeting.  The  Joint 
IMO/ILO  Ad  Hoc  Expert  Working  Group 
will  be  focusing  on  the  subject  of 
liability  and  compensation  regarding 
claims  for  death,  personal  injury  and 
abandonment  of  seafarers,  therefore  the 
SHC  will  also  focus  on  this  topic.  Other 
topics  that  will  be  briefly  addressed 
include:  the  draft  IMO  Guidelines  on 
Shipowners'  ResponsibiUties  in  Respect 
of  Maritime  Claims  and  a  draft 
convention  regarding  bunker  fuel  spills. 
Time  will  also  be  allotted  to  address  any 
other  issues  on  the  LEG  work  program 
on  which  there  are  questions  or 
comments. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  further 
information,  or  to  submit  views  in 
advance  of  the  meeting,  please  contact 
Captain  Malcolm  J.  Williams,  Jr.,  or 
Lieutenant  William  G.  Rospars,  U.S. 
Coast  Guard,  Office  of  Maritime  and 
hitemational  Law  (G-LMI),  2100 
Second  Street,  SW,  Washington,  DC 
20593-0001;  telephone  (202)  267-1527; 
fax  (202)  267-4496. 

Dated:  August  11, 1999. 
Stephen  M.  Miller, 

Executive  Secretary.  Shipping  Coordinating 

Committee. 

[FR  Doc.  99-21341  Filed  8-16-99;  8:45  am] 

BNJJNG  CODE  4710-07-U 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  tiM  Secretary 

Aviation  Proceedinge,  Agreemente 
nied  During  tlie  Week  Ending  Augtiet 
6,1999 


The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  ..^^^ppUcation  by  expedited  procedures 


1999. 
Docket  Number:  OST-99-6058. 
Date  Filed:  August  4, 1999. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 
CSC/21/Meet/005/99  dated  June  15. 

1999  rl-10 
Book  of  Finally  Adopted  Resos/ 

Recommended  Practices 
MINUTES— CSC/21  /Meet/004/99 

dated  June  15, 1999 
Intended  effective  date:  1  October 
1999. 
Docket  Number:  OST-99-6074. 
Date  Filed:  August  5 ,  1999. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 
PTC2  AFR  0066  dated  6  August  1999 

(Adoption) 
FrC2  AFR  0064  dated  9  July  1999 

(Issuance) 
Mail  Vote  024— Resolution  OlOx 
TC2  from  Africa  to  Libya  Resolutions 
Intended  effective  date:  IS  August 
1999. 
Dorothy  W.Walker, 
Federal  Register  Liaison. 
IFR  Doc.  99-21278  Filed  8-16-99;  8:45  am] 
BHJJNG  C006  4»10-62-» 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Applicationa  fdr  Certificatee  of  Putriic 
Convenience  and  Neceeelty  and 
Foreign  Air  Carrier  Permlta  Hied  Under 
Subpart  Q  During  the  Weeic  Ending 
Auguat6,1999 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 


Sections  412  and  414.  Answers  may  be 

filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST-99-6055. 

Date  Filed:  August  3, 1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 
PTC  COMP  0488  dated  30  July  1999 
Composite  Expedited  Resolution  002p 
(Amends  Resolution  016a  which  does 

not  apply  in  USA/US  Territories) 
(Extract  of  Minutes  and  Summary 

included) 
Intended  effective  date:  1  September 


Such  procediires  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-99-6048. 

Date  Filed:  August  2, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  August  30. 1999. 

Description:  Application  of  Air  Class, 
S.A.  de  C.V.  pursuant  to  49  U.S.C. 
Section  41301  et  seq.  and  Subpart  Q, 
applies  for  a  foreign,  air  carrier  permit  to 
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e  I  igage  in  charter  foreign  air 
1 1  insportation  of  persons,  property  and 
E I  ail  between  any  point  or  points  in 
1 1  Bxico  and  any  point  or  points  in  the 
I  f  lited  States,  and  in  other  charter  trips 
i|i  foreign  air  transportation. 

Docket  Number:  OST-99-6076. 
Date  Filed:  August  5, 1999. 
Due  Date  for  j^swers.  Conforming 
A  iplications,  or  Motions  to  Modify 
S  t  ope:  September  2, 1999. 

Description:  Application  of  Societe 
A  r  France  pursuant  to  49  U.S.C. 
SJcction  41302,  Part  211  and  Subpart  Q, 
at  plies  for  amendment  of  its  foreign  air 
c^inier  permit  to  engage  in  foreign  air 
iportation:  (1)  Of  person,  property 
d  mail  from  points  behind  France  via 
lint  or  points  in  France  to  a  point  or 
lints  in  the  United  States,  and  beyond 
tbjtwo  points  in  the  Western 
If  f  misphere,  points  in  the  French 
apartment  of  America  and  points  in 
French  Territories  in  the  Pacific.  (2) 
property  and  mail  from  points 
d  France  via  a  point  or  points  in 
,ce  and  intermet^ate  points  to  a 
lint  or  points  ia  the  United  States,  and 
bj^ond.  (3)  Of  persons,  property  and 
m  lil  from  points  behind  the  French 
p^partment  of  America  via  a  point  or 
points  in  the  French  Department  of 
lerica  and  intermediate  points  to  a 
lint  or  points  in  the  United  States  and 
ond.  (4)  Of  i>ersons,  property  and 
'  from  points  behind  French 
Pjc^lynesia  via  French  Polynesia  and 
itermediate  points  to  a  point  in  the 
iited  States  and  beyond.  Provided, 
tit  all  such  services  are  operated  in 
ormity  witb  the  provisions  and 
lexes  of  the  Air  Transport  Agreement 

een  the  United  States  and  France 
:ed  June  18, 1998. 
DUnrtfay  W.Walker, 
Fmeral  Register  Liaison. 
[FR  Doc.  99-21277  Filed  8-16-99;  8:45  am] 
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COOE4t10-a-* 


PARTMENT  OF  TRANSPORTATION 

Guard 

199»-6064] 

Safety  Advieory  Committee 

:  Coast  Guard,  DOT. 
:  Notice  of  meetings. 


f:  The  Towing  Safety  Advisory 
littee  (TSAC)  and  its  working 
gH^ups  will  meet  to  discuss  various 
i4^es  relating  to  shallow-draft  inland 
aiud  coastal  waterway  navigation  and 
t()^idng  safety.  All  meetings  will  be  open 
le  public. 

S:  TSAC  will  meet  on  Thursday, 
Sebtember  16, 1999,  fit>m  8  a.m.  to 


12:30  p.m.  The  working  groups  will 
meet  on  Wednesday,  September  15, 
1999,  from  8  a.m.  to  3:30  p.m.  These 
meetings  may  close  early  if  all  business 
is  finished.  Written  material  and 
requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  September  7, 1999.  Requests  to 
have  a  copy  of  your  material  distributed 
to  each  member  of  the  committee  dt 
subcommittee  should  reach  the  Coast 
Guard  on  or  before  September  3, 1999. 
ADDRESSES:  TSAC  will  meet  in  room 
2415,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC.  The  working  groups  will  be^ 
meeting  in  the  same  room  and  may 
move  to  separate  spaces  designated  at 
that  time.  Send  written  material  and 
requests  to  make  oral  presentations  to 
Mx.  Gerald  P.  Miante,  Assistant 
Executive  Director,  Commandant  (G- 
MSO-1),  Room  1210,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  P.  Miante,  telephone  202-267- 
0229,  fax  202-267-4570. 
SUPPLEMENTARY  MFORMATK>N:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  Meetings 

.    Towing  Safety  Advisory  Committee 
(TSAC)  and  working  group  meetings. 
The  agendas  tentatively  include  the 
following: 

(1)  Introduction  of  the  new  Executive 
Director. 

(2)  Progress  report  of  the  Voyage 
Planning  Work  Group. 

(3)  Progress  re(>ort  of  the  Electronic 
Charting  Work  Group. 

(4)  Progress  report  bom  the  Tug 
Assistance  and  Remote  Anchor  Work 
Group. 

(5)  Progress  report  of  the 
Communications  Work  Group. 

(6)  Progress  report  of  the  Casualty 
Analysis  Work  Group. 

(7)  Status  update  on  Cargo  Securing 
Practices. 

Procedural 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 
Chairs'  discretion,  members  of  the 
public  may  make  oral  presentations 
diuing  the  meetings.  If  ypu  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Assistant 
Executive  Director  no  later  than 
September  7, 1999.  Written  material  for 
distribution  at  a  meeting  should  reach 


the  Coast  Guard  no  later  than  September 
3, 1999.  If  you  would  like  a  copy  of  your 
material  distributed  to  each  member  of 
the  committee  or  subcommittee  in 
advance  of  a  meeting,  please  submit  25 
copies  to  the  Assistant  Executive 
Director  no  later  than  August  27, 1999. 

Information  on  Services  for  Individuals 
With  DisabUities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Assistant 
Executive  Director  as  soon  as  possible. 

Dated:  August  9, 1999. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
[FR  Doc.  99-21271  Filed  tt-ie-99:  8:45  am] 
BUJNQ  CODE  4«10-1S-II 


DEPARTMENT  OF  TRANSPORTATION 
CoaetGuaid 

[USCG-199»-60eO] 

Interference  to  Maritime  QlolMl 
PoeWonihg  Syetem  (OPS)  Navigation 
by  Mobile  SateWte  Syalem  (MSS) 
Pfwnee  end  Other  Electronic  Oevicee 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Coast  Guard  requests 
comments  regarding  actual  or  potential 
interference  to  Global  Positioning 
System  (GPS)-based  maritime 
navigation  systems,  caused  by  Mobile 
Satellite  Service  (MSS)  telephones  and 
other  electronic  devices  on  vessels. 
Telephones  using  satellites  for 
transmission  (not  land-based  cellular 
telephones)  and  other  electronic  devices 
may  block  or  interfere  with  radio  wave 
signals  provided  to  GPS  and  Differential 
GPS  (DGPS)  receivers.  This  interference 
has  the  potential  to  adversely  affect  the 
safe  navigation  and  operation  of  vessels 
that  use  GPS  (including  DGPS)  for 
positioning,  autopilot  input,  or 
Automatic  Identification  System  (AIS) 
transponders  that  communicate  ship 
position  and  navigation  information  to 
other  AlS-equipped  vessels  or  to  shore- 
based  Vessel  Traffic  Services. 
DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  November  15, 1999. 

ADDRESSES:  You  may  mail  your 
comments  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington  DC  20590-0001,  or  deliver 
them  to  roomPLr^Ol  on  the  Plaza  Level 
of  the  Nassif  Building  between  9  a.m. 
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and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
niunber  is  202-36&-9329.  You  may 
submit  comments  by  fax  to  the  docket 
management  facility  at  202-493-2251. 
You  may  also  submit  comments  via  the 
Internet  at  http://dms.dot.gov.  To  make 
sure  your  comments  and  related 
matOTial  are  not  entered  more  than  once 
in  the  docket,  please  submit  them  by 
only  one  of  the  above-mentioned  means. 

The  docket  management  facility 
maintaina  the  pubUc  docket  for  this 
notice.  Comments  and  material  received 
from  the  public  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC.  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
internet  at  http://dm8.dot.gov. 

FOR  FURTMER  MFORMATION  CONTACT:  For 
general  questions  on  this  notice,  contact 
LT  Teiry  Johns,  Office  of  Aids  to 
Navigation.  Radio  Aids  Division  (G- 
OPN-3),  Coast  Guard,  telephone  202- 
267-6538.  For  technical  questions 
relating  to  this  notice,  contact,  Chief. 
Spectrum  Management  Division  (G- 
SCT-2)  at  Commandant  (G-SCT-2). 
Coast  Guard  at  202-267-2860  or  via  e- 
mail  at  CGComm89comdt.u8cg.mil.  For 
questions  on  GPS/DGPS  call  the  Coast 
Guard's  Navigation  Information  Center 
at  (703)  313-5900,  or  visit  the  Internet 
site  at  http://www.navcen.uscg.mil. 

For  questions  on  viewing  the  docket, 
ccmtact  Chief.  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTAirr  MFORMATION:  The  Coast 
Guard  encourages  you  to  respond  to  this 
notice  by  submitting  comments  and 
related  material.  If  you  do  so,  please 
include  your  name  and  address,  identify 
the  docket  numbm  [USCG-1 999-6060], 
and  the  specific  section  of  this  notice  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  You  may 
submit  comments  by  mail,  hand- 
delivery,  fax  or  electronic  means  to  the 
docket  management  facility  at  the 
address  under  AiXMtKSES.  If  you  submit 
them  by  mail  or  hand-delivery,  please 
submit  all  comments  and  attachments  in 
an  unbound  format,  no  larger  than  8V^ 
by  11  inches,  suitable  for  copying  and 
electronic  filing. 

If  you  submit  them  by  mail  and  want 
acknowledgment  of  receipt  of  your 
comments  at  the  facility,  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  pmiod. 


The  Coast  Guard  is  opening  a  90-day 
comment  period  for  response  to  this 
notice.  To  ensure  widest  dissemination 
of  this  notice,  the  Coast  Guard  will 
publish  a  summary  article  in  our  Marine 
Safety  Newsletter,  and  post  it  on  our 
Marine  Safety  Regulations  web  site  at 
http://www.uscg.mil/hq/g-m/regs/ 
current.html.  In  addition,  this  * 

information  will  be  provided  through 
Broadcast  Notice  to  Mariners  and 
through  the  Navigation  Information 
Center  web  site  at  http:// 
www.navcen.u8cg.mil. 

Public  Meeting 

We  do  not  plan  to  hold  public 
meetingts)  concerning  this  notice.  You 
may  request  a  public  meeting  by  writing 
to  the  Docket  Management  Facility  at 
the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  meeting  would  be  beneficial.  If  we 
determine  that  the  opportimity  for  oral 
presentations  will  be  helpful,  we  will 
hold  a  public  meeting  at  a  time  and 
place  annoimced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  transmitters  in  handheld 
telephones  using  satellite 
communications  operate  on  frequencies 
adjacent  to  those  for  GPS.  These 
frequencies  are  designated  for  specific 
use  by  the  International 
Telecommunications  Union  and  the 
Federal  Communications  Commission. 
Frequencies  used  for  GPS  purposes  are 
also  regulated,  and  are  allocated  the 
radio  frequency  band  of  1559-1610 
MHz.  MSS  is  assigned  the  radio 
frequency  bands  on  both  sides  of  the 
GPS  band  from  1525-1559  MHz  and 
1610-1660.5  MHz.  The  GPS  signals 
frt>m  the  satellites  are  of  extremely  low 
power  at  the  earth's  surface.  MSS 
handsets  also  operate  with  relatively 
low  power  levels.  However,  even  with 
these  low  power  levels,  MSS  handset 
transmissions  are  relatively  high  power 
when  compared  to  the  GPS  satellite 
signals  arriving  on  the  s\irface.  Even 
though  MSS  and  GPS  operate  on 
different  frequencies,  some  energy 
extends  outside  tbe  allowed  satellite 
telephone  frequency  band  to  the  GPS 
frequency  band.  The  Federal 
Communications  Commission,  in  a 
Notice  of  Proposed  Rulemaking.  (IB 
Docket  99-67,  Amendment  of  Parts  2 
and  25  to  Implement  the  Global  Mobile 
Personal  Communications  by  Sd'tellite) 
released  March  5, 1999,  proposes  to 
limit  wideband  emission  of  MSS  mobile 
earth  terminals  in  the  bands  used  by 
GPS  to  -  70  dBw  (decibels  above  1  watt 
per  MegaHertz),  and  narrowband 
emissions  to  -  80  dBw.  Even  with  these 


limitations,  interference  between  GPS 
and  MSS  is  still  possible.  In  addition, 
the  impact  of  multiple  satellite  phones 
may  be  ciunulative,  resulting  in 
increased  effects  on  GPS  receivers.  For 
maritime  use,  a  separation  as  much  as 
500  feet  may  be  necessary  in  some  cases 
to  prevent  a  single  MSS  mobile  earth 
terminal  from  causing  interference  to  a 
shipboard  GPS  receiver. 

The  Coast  Guard  and  the  National 
Telecommunications  and  Information 
Administration  (NTIA)  are  considering 
testing  and  docimienting  interference 
issues  relating  to  MSS  phones  and  GPS. 
In  addition,  the  agencies  are  working 
with  standards  organizations  to  ensure 
maritime  GPS  receivers  include  means 
limiting  their  susceptibility  to 
interference.  However,  additional 
alternatives  such  as  developing 
regulations  prohibiting  or  restricting  the 
use  of  MSS  on  certain  vessels  may  be 
necessary.  For  example,  airline 
regulations  currently  prohibit  the  use  of 
portable  electronic  devices,  such  as 
personal  cellular  phones,  on 
commercial  aircraft  because  of  the 
potential  for  interference  with  on-board 
systems.  This  ban  may  eventually  be 
applied  to  MSS  phones.  Airline 
regulations  may  serve  as  a  model  for 
similar  restrictions  needed  to  protect 
vessel  navigation  safety.  Feedback 
provided  by  the  maritime  community 
will  assist  in  developing  solutions  to 
this  potential  problem. 

Comment  Issues 

The  Coast  Guard  seeks  information 
that  may  be  useful  when  it  considers  the 
impact  of  actual  or  potential 
interference  to  GPS-based  maritime 
navigation  systems,  caused  by  MSS  or 
other  electronic  devices  on  vessels. 

We  need  feedback  from  you  on  the 
following  issues: 

(1)  The  impact  of  potential  regulations 
that  prohibit  or  restrict  the  use  of 
portable  electronic  devices,  such  as 
MSS,  aboard  vessels.  How  would  any 
potential  regulations  affsct  you?  Any 
suggestions  for  the  content  of  these 
regulations? 

(2)  What,  iftmy  standards,  shoidd  be 
established  to  limit  susceptibility  of 
GPS  receivers  to  interfarence? 

(3)  We  woidd  like  to  hear  about 
instances  of  GPS/MSS  interference  ot 
other  GPS  interference  cases.  For 
comments  reporting  on  specific 
instances  of  GPS  (including  Differential 
GPS)  interference,  please  describe  the 
incident  as  completely  as  possible. 
Useful  information  may  include 
location  of  incident  (latitude Aongitude), 
type  and  description  of  vessel, 
description  of  equipment  involved. 
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diEtances  between  GPS  antenna  and 
S/electronic  device. 

ated:  August  10, 1999. 
'  M.  Cross, 

ar  Admiral,  U.S.  Coast  Guard,  Acting 
Assistant  Commandant  for  Operations. 
(^  Doc.  99-21270  Filed  8-16-99:  8:45  am] 
an  LMO  CODE  4910-1S-P 


•ARTMENT  OF  TRANSPORTATION 

AvtatkHi  Administration 

Facility  Ctiarga  AudH  Guide 
Carriara    Proceduraa  for 
lining  Air  Carrier  Paaaangar 
:ility  Charge  Collaction,  Remittance, 
Reporting  Practicea 

kENCY:  Federal  AviuUon 
Administration,  Department  of 
Transportation. 

ilkiTKm:  Notice  of  availability;  Request 
f^  comments. 


S|UMMARY:  The  Federal  Aviation 
A^inunistration  (FAA)  is  issuing  interim 
guidance  for  conducting  annual  audits 
ai  air  carrier  Passenger  Facility  Charge 
(PFC)  collection,  remittance,  and 
reporting  practices.  An  air  carrier 
collecting  PFC's  from  at  least  50,000 
riissengers  annually  is  required  to 
pijovide  for  an  annual  audit  of  its  PFC 
aOcoimts  by  an  accredited  independent 
pmblic  accountant.  An  auditor  engaged 
to  audit  the  air  carrier's  PFC  accounts  is 
required  to  report  "on  the  fairness  and 
riaasonableness  of  the  carrier's 
pvocedures  for  collecting,  holding,  and 
c  jspersing  PFC  revenues."  In  addition, 
ai4  auditor  is  required  to  report  whether 
the  quarterly  reports  of  PFC  accounts 
it  the  air  carriers  must  provide  to 
orts  "fairly  represent  the  net 
sactions  in  the  PFC  account." 
The  interim  guidance  is  issued  for  a 
le-year  review  and  comment  period.  It 
intended  that  this  interim  guidance  be 
for  air  carrier  PFC  audits  will  final 
guidance  is  issued,  which  will  occur 
^er  the  evaluation  and  disposition  of 
(^Omments  from  the  review  period.  Use 
d|  the  interim  and  final  guidance  is 
Voluntary,  although  the  FAA  will  have 
ater  confidence  in  audits  conducted 
accordance  with  the  guide. 
Interested  parties  may  access  the 
inger  Facility  Charge  Audit  Guide 
Air  Carriers  through  the  Internet  at 
bttp://www.faa.gov/arp/audit.htm. 
1 4tematively,  the  guide  may  be 
( btained  by  contacting  the  individual 
1  i^ted  below  under  the  heading  FOR 
l|^RTHER  INFORMATION  CONTACT. 

pATES:  Interim  guidance  effective 
>  August  17, 1999;  Comments  must  be 


submitted  must  be  submitted  on  or 
before  August  16,  2000. 
ADDRESSES:  Comments  should  be 
mailed,  in  triplicate,  to  Federal  Aviation 
Administration,  Airports  Financial 
Assistance  Division,  Attention: 
Passenger  Facility  Charge  Branch  (APP- 
530),  800  Independence  Avenue,  S.W., 
Room  619,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Hebert,  Program  Analyst, 
Passenger  Facility  Charge  Branch, 
Airports  Financial  Assistance  Division 
{APP-530),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
(202)  267-3845. 

SUPPLEMENTARY  INFORMATION:  Title  49, 
use.  Section  40117,  authorizes  the 
Secretary  of  Transportation  (further 
delegated  to  the  FAA  Administrator)  to 
approve  the  local  imposition  of  a  PFC  of 
$1,  $2,  or  $3  per  enplaned  passenger  for 
use  on  certain  airport  projects.  On  May 
29, 1991,  the  FAA  issued  14  CFR  Part 
158  outlining  policies  and  procedures 
for  the  PFC  program.  Under  Part  158, 
public  agencies  controlling  commercial 
service  airports  can  apply  to  the  FAA 
for  authority  to  impose  a  PFC  for  use  on 
eligible  projects.  The  proceeds  from 
such  PFC's  are  to  be  used  to  finance 
approval,  eligible  airport-related 
projects. 

Once  a  public  agency's  application  for 
the  imposition  of  a  PFC  is  approved  by 
the  FAA,  it  must  notify  air  carriers  and 
foreign  air  carriers  required  to  collect 
PFC's  at  its  airport(s)  of  the  approval. 
Once  notified,  an  air  carrier  is  required 
to  collect  PFC's  on  tickets  it  issues 
showing  an  enplacnement  at  that  airport 
(with  certain  exceptions).  The  air  carrier 
is  also  required  to  notify  its  agents, 
including  other  issuing  carriers,  of  the 
collection  requirements.  Air  carriers  or 
their  agents  collect  PFC's  from 
passengers  on  behalf  of  the  public 
agency  at  the  time  of  air  travel  ticket  (or 
its  equivalent)  issuance.  Air  carriers  are 
responsible  for  all  PFC  funds  from  the 
time  of  collection  to  remittance  to  the 
public  agency  and  must  provide 
quarterly  reports  to  the  public  agency 
showing  the  total  amounts  of  PFC 
revenue  collected  and  refunded,  as  well 
as  any  amount  withheld  by  the  air 
carrier  as  collection  compensation  in 
accordance  with  section  158.53  of  Part 
158.  For  the  purposes  of  an  audit  under 
section  158.69,  collection  is  defined  as 
the  point  when  agents  or  other 
intermediaries  remit  PFC  revenue  to  the 
carrier. 

An  air  carrier  collecting  PFC's  from  at 
least  50,000  passengers  annually  is 
required  to  provide  for  an  annual  audit 
of  its  PFC  accoiuits  by  an  accredited 


independent  public  accountant.  The 
audit  shall  be  made  available  to  the 
public  agency,  upon  request.  Although 
not  specifically  required  by  the 
regulation,  the  audit  should  also  be 
submitted  to  the  FAA,  upon  request 
Auditors  engaged  to  audit  the  air 
carrier's  PFC  accounts  are  required  to 
report  "  on  the  fairness  and 
reasonableness  of  the  carrier's 
procedures  for  collecting,  holding,  and 
dispersing  PFC  revenues."  In  addition, 
auditors  are  required  to  report  whether 
the  quarterly  reports  of  PFt  accoimts 
that  the  air  carriers  must  provide  to 
airports  "fairly  represent  the  net 
transactions  in  the  PFC  accoimt"  ^ 
(section  158.69(b)(1)  of  Part  158).  The 
FAA  expects  these  audits  to  be  filed  in 
a  timely  manner  and  should  normally 
coLQcide  with  the  carrier's  fiscal  year 
and  annual  corporate  audit  cycle. 

To  fecilitate  the  conduct  of  audits  that 
meet  the  requirements  of  the  statute  and 
regulation,  the  FAA  has  prepared  the 
Passenger  Facility  Charge  Audit  Guide 
for  Air  Carriers.  'The  procediues 
contained  in  the  guide  for  testing  and 
reporting  on  PFC's  collected,  withheld, 
refunded/exchanged,  and  remitted 
during  the  year  are  intended  to  assist 
the  auditor  in  accomplishing  the  audit 
and  internal  control  structure 
attestation.  This  guide  is  not  intended  to 
supplant  the  auditor's  judgment  of 
procedures  to  be  performed.  The  auditor 
should  use  professional  judgment  to 
tailor  the  procedures  so  that  the  audit 
objectives  are  achieved.  However,  the 
auditor  must  address  all  applicable 
internal  control  requirements. 

The  interim  guidance  describes  the 
collection,  remittance,  and  reporting 
requirements  of  14  Code  of  Federal 
Relations  (CFR)  Part  158  (the 
implementing  regulation  for  Title  49, 
United  States  Code  (USC),  Section 
40117,  that  established  PFC  authority) 
in  a  requirements-objective-procediUB 
format.  This  format  is  similar  to  that 
used  in  the  FAA  Airport  Improvement 
program  supplement  to  OKffl  Circular 
A-133  and  should  appear  familiar  to 
auditors. 

The  guide  also  relies  on  the  testing  of 
nonstatistical  samples  of  lifted  tickets  or 
equivalent  records  as  an  agreed-upon 
procedure  for  providing  an  airport-level 
assessment  of  air  carrier  compliance 
with  part  158  collection  and  remittance 
requirements.  An  air  carrier  utilizing 
these  procedures  should  provide  copies 
of  the  agreed-upon  procedures  to 
requesting  public  agencies.  The  carrier 
should  also  provide  a  copy  of  the 
reports  to  the  FAA,  if  requested. 

The  use  of  this  guide  by  auditors  on 
behalf  of  the  air  carriers  will  provide  the 
FAA  and  airports  collecting  PFC's  with 
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an  acceptable  level  of  assurance  that  the 
ajx  carrier  has  foUowed  regulatory 
procedures.  Although  the  guide  is  not 
intended  to  define  the  sole  method  of 
complying  with  the  audit  requirements 
of  section  158.69  of  Part  158.  the  FAA 
has  determined  that  the  use  of  the 
procedures  in  this  audit  guide  by  the 
auditors  for  an  air  carriw  will  provide 
sufficient  assurance  that  the  air  carrier 
has  met  the  requirements  of  Part  158 
such  that  the  FAA  would  not  normally 
require  additional  reports,  imdertake  an 
audit  of  the  carrier,  or  request 
Department  of  Transportation,  Office  of 
the  Inspector  General  (DOT  OIG), 
intervention  on  the  FAA's  behalf.  The 
FAA  would  not  normally  initiate  further 
monitoring  efforts  unless  an  airport  or 
other  source  subsequently  substantiates 
a  significant  violation  of  the  regulation. 
The  FAA  will  not  have  the  same  level 
of  confidence  with  an  air  carrier  whose 
auditors  have  not  used  the  procedures 
outlined  in  this  guide.  Accordingly, 
alleged  collection  and  remittance 
disoepandes  raised  by  airports  through 
their  monitoring  of  local  PFC  revenue 
against  air  carriers  whose  auditors  have 
not  used  this  guidance  are  more  likely 
to  trigger  additional  FAA  monitoring 
activities,  including  reqiiiring  additional 
reports,  the  imdertaking  of  an  audit,  or 
a  request  for  DOT  OIG  intervention. 
This  guidance  shall  not,  however, 
foreclose  other  FAA  options  for 
enforcing  correct  collection  and 
remittance  procediues  and  responding 
to  aUegations  of  improper  collection  and 
remittance  practices.  The  FAA  expects 
air  carriers  to  attain  a  reasonable  level 
of  acciuBcy  with  regard  to  PFC 
remittances. 

Issued  in  Washington,  DC  on  August  10, 
1999. 

Catherine  M.  Laag. 

Acting  Director,  Office  of  Airport  Planning 
and  Programming. 

[FR  Doc.  99-21276  Filed  &-16-99:  8:45  am] 

■LUNG  CODE  4eiO-13-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Rsvisw; 
Commsnt  RsquosI 

August  6, 1999. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
.  submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  September  16, 
1999  to  be  assured  of  consideration. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0061. 

Fonn  Number:  Customs  Form  1304. 

Type  of  Review:  Extension. 

Title:  Crew  Effects  Declaration. 

Description:  Customs  Form  1304  is 
completed  by  the  master  of  the  arriving 
carrier  to  record  and  list  the  crew's 
effects  that  are  accompanying  them  on 
the  trip,  which  are  defined  as 
merchandise  imder  U.S.  statutes.  It  is 
also  used  by  the  master  of  the  vessel  to 
attest  to  the  truthfulness  of  the 
merchandise  being  carried  aboard  the 
vessel  as  crew's  effects. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
9.000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
17,168  hours. 

OMB  Number:  1515-0069. 

Form  Number:  Customs  Forms  3461 
and  3461  Alternate. 

Type  of  Review:  Extension. 

Title:  Immediate  Delivery 
Application. 

Description:  Customs  Form  3461  and 
3461  Alternate  are  used  by  importers  to 
provide  Customs  with  the  necessary 
information  in  order  to  examine  and 
release  imported  cargo. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
6,100. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
949,500  hours. 

0\W  Number:  1515-0124. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Disclosure  of  Information  on 
Vessel  Manifest. 

Description:  This  information  is  used 
to  grant  a  domestic  importer's, 
consignee's,  and  exporter's  request  for 
confidentially  of  its  identity  from  public 
disclosure. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
578. 


Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
289  hours. 

OMB  Number:  1515-0151. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Foreign  Trade  Zone  Annual 
Reconciliation  Certification  and  Record 
Keeping  Requirement.    . 

Description:  Each  Foreign  Trade  Zone 
Operator  will  be  responsible  for 
maintaining  its  inventory  control  in 
compliance  with  statute  and 
regulations.  The  operator  will  furnish 
Customs  an  annual  certffication  of  their 
compliance. 

Respondents:  Business  or  other  lor- 
profit.  Not-for-profit  institutions 

Estimuted  Number  uf  Recordkeepers: 
260. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hr.,  10  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  195  hours. 

.    OMB  Number:  1515-0175. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Documents  Required  Aboard 
Private  Aircraft. 

Description:  The  documents  required 
by  Customs  regulations  for  private 
aircraft  arriving  from  foreign  coimtries 
pertain  only  to  baggage  declarations. 
Customs'  also  requires  that  the  pilots 
present  documents  required  by  FAA  to 
be  on  the  plane. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
150.000. 

Estimated  Burden  Hours  Per 
Respondent:  1  minute. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2.490  hours. 

OMB  Number:  1515-0178. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Automotive  Products  Trade  Act 
of  1965. 

Description:  Under  the  Automotive 
Products  Trade  Act  (APTA).  Canadian 
articles  may  enter  the  United  States  so 
long  as  they  are  intended  for  use  as 
original  motor  vehicle  equipment  in  the 
United  States.  If  diverted  to  other 
purposes,  they  are  subject  to  duties. 
This  information  collection  is  issued  to 
track  these  diverted  articles  and  to 
collect  the  proper  duties  on  them. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  240. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  15  minutes. 
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Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,100  hours. 

OMB  Number:  1515-0212. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Prior  Disclosure  Regulations. 

Description:  This  collection  of 
i  oformation  is  required  to  implement  a 
(irovision  of  the  Customs  Modernization 
c  if  the  North  American  Free  Trade 
Implementation  Act  (Mod  Act) 
onceming  prior  disclosure  by  a  person 
f  a  violation  of  law  committed  by  that 
erson  involving  the  entry  or 

troduction  or  attempted  entry  or 

troduction  of  merchandise  into  the 

nited  States  by  fraud,  gross  negligence 
r  negligence,  pursuant  to  19  U.S.C. 
592(c)(4),  as  amended. 

Respondents:  Business  or  other  for- 
rofit,  Individuals  or  households,  Not- 

ir-profit  institutions. 

Estimated  Number  of  Respondents: 
,500. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
%SO0  hours. 

Clearance  Officer:  J.  Edgar  Nichols 
fe02)  927-1426,  U.S.  Customs  Service, 
'  rinting  and  Records  Management 
:  ranch,  Ronald  Reagan  Building,  1300 
■  ennsylvania  Avenue,  NW. ,  Room 
]|.2.C.  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
l02)  395-7860,  Office  of  Management 
I  ad  Budget,  Room  10202,  New 
i  xecutive  Office  Building,  Washington, 
:  C  20503. 
J  dIs  K.  Holland, 

;  epartmental  Reports  Management  Officer. 
1  'R  Doc.  99-21297  Filed  8-16-99;  8:45  am) 

I  LUflQ  CODE  4820-02-P 


;  EPARTMENT  OF  THE  TREASURY 

i  uiMitiMion  for  OMB  Review; 
I ',  omment  Request 

.Augusts,  1999. 

The  Department  of  Treasury  has 
1  lUbmitted  the  following  public 
:  1  iformation  collection  requirement(s)  to 
'.  MB  for  review  and  clearance  under  the 
'iperwork  Reduction  Act  of  1995, 
'ublic  Law  104-13.  Copies  of  the 
I  n  ibmission(s)  may  be  obtained  by 
I ;  dling  the  Treasury  Bureau  Clearance 
I '.  fficer  listed.  Comments  regarding  this 
i  I  formation  collection  should  be 
I  ifldressed  to  the  OMB  reviewer  listed 
i  ltd  to  the  Treasury  Department 
( ]|earance  Officer,  Department  of  the 
'  Yeasury,  Room  2110, 1425  New  York 
.  \  venue,  NW.,  Washington,  DC  20220. 


DATES:  Written  comments  should  be 
received  on  or  before  September  16, 
1999  to  be  assiu«d  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0003. 

Form  Number:  IRS  Forms  SS-4  and 
SS-4PR. 

Type  of  Review:  Extension. 

Title:  Application  for  Employer 
Identification  Number  (SS-4);  and 
Solicitud  de  Numero  de  Identificacion 
Patronal  (EIN)  (SS-4PR). 

Description:  Taxpayers  required  to 
have  an  identification  number  for  use 
on  any  retiun,  statement,  or  other 
doctunent  must  prepare  and  file  Form 
SS-4PR  (Puerto  Rico  only)  to  obtain  a 
number.  The  information  is  used  by  the 
IRS  and  the  SSA  in  tax  administration 
and  by  the  Bureau  of  the  Census  for 
business  statistics. 

Respondents:  Business  or  other  for- 
profit.  Individuals  and  households,  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,419,064. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Fomi 
SS-4 
(in  min- 
utes) 

Form 
SS^PR 
(in  min- 
utes) 

Recordkeeping 

Leaming  about  ttie 
law  or  the  fomi 

Preparing  the  form  .... 

Copying,  assembling, 
and  sending  the 
form  to  the  IRS  ..„. 

7 

22 

46 

20 

7 

25 
46 

20 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,846,692  hours. 

OMB  Number:  1545-0091 . 

Fonn  Number:  IRS  Form  1040X. 

Type  of  Review:  Extension. 

Title:  Amended  U.S.  Individual 
Income  Tax  Retiun. 

Description:  Form  1040X  is  used  by 
individuals  to  amend  an  original  tax 
rettun  to  claim  a  refund  of  income  taxes, 
pay  additional  income  taxes,  or 
designate  $3  to  the  Presidential  Election 
Campaign  Fund.  The  information  is 
needed  to  help  verify  that  the  individual 
has  correctiy  figtu«d  his  or  her  income 
tax. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,929,311. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping  1  hr.,  19  min. 


Leaming  about  the  law  or         28  min 

the  form. 

Preparing  the  form  l  lir.,  11  min. 

Copying,  assembling,  and  35  min. 

sending  the  form  to  the 

IRS. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  10,369,761 
hours. 

OMB  Number:  1545-0127. 

Form  Number:  IRS  Form  1120-H. 

Type  of  Review:  Extension. 

Title:  U.S.  Income  Tax  Return  for    . 
Homeowners  Associations. 

Description:  Homeowners 
associations  file  Form  1120-H  to  report 
income,  deductions,  and  credits.  The 
form  is  also  used  to  report  the  income 
tax  liability  of  the  homeowners 
iassociation.  The  IRS  uses  Form  1120-H 
to  determine  if  the  income,  deductions, 
and  credits  have  been  correctiy 
computed.  The  form  is  also  used  for 
statistical  purposes. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  112,311. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping  11  hr.,  29  min. 

Leaming  about  the  law  or      5  hr.,  20  min. 

the  fomi. 

Preparing  the  form 13  hr.,  12  min. 

Copying,  assembling,  and      2  hr.,  9  min. 

sending  the  form  to  the 

IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,611,922  hours. 

OMB  Number:  1545-1467. 

Form  Niunber:  IRS  Forms  9779, 
9779(SP).  9783.  9783(SP).  9787, 
9787(SP),  9789,  9789(SP),  and  12252. 

Type  of  Review:  Extension. 

Title:  Electronic  Federal  Tax  Payment 
System  (EFTPS). 

Description:  Enrollment  is  vital  to  the 
implementation  of  the  Electronic 
Federal  Tax  Payment  System  (EFTPS). 
EFTPS  is  an  electronic  remittance 
processing  system  that  the  Service  will 
use  to  accept  electronically  transmitted 
federal  tax  payments.  This  system  is  a 
necessary  outgrowth  of  advanced 
information  and  communication 
technologies. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
4.471,000. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 
Quarterly. 

Estimated  Total  Reporting  Burden: 
1,490,019  hours. 
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Clearance  Officer:  Gairick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMBReviewer:  Al«cander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Loia  K.  HoUuid, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  9»-21298  Filed  8-16-99;  8:45  am] 
■UMO  CODE  4«W-01-r 


DEPARTMENT  OF  THE  TREASURY 

Customs  3snrtcs 

rropossa  WNNGmiiii  MNiHiNni 
Rs(|ussl,  RsportkiQ  RsQuifsmsnls  for 
Vssssls.  Vshlciss-  and  Individuais 


agency:  U.S.  Customs,  Department  of 

the  Treasiiry. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Reporting 
Requirements  for  Vessels.  Vehicles,  and 
Individuals-.This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13: 
44  U.S.C.  3505(c)(2)). 
0ATC8:  Written  comments  should  be 
received  on  or  before  October  18, 1999, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20229. 

FOR  fURTMER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols.  Room 
3.2.C.  1300  Pennsylvania  Avenue  NW. 
Washington.  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  conunents 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 


collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology:  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  firom  the  collection  of 
information  (a  total  capital/startup  costs 
and  operations  and  maintenance  costs). 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
N4anagement  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concmning  the  following 
information  collection: 

Title:  Reporting  Requirements  for 
Vessels,  Vehicles,  and  Individuals. 

OMB  Number:  1515-0203. 

form  Number:  N/A.  - 

Abstract:  These  regulations  pertain  to 
the  arrival,  entry,  and  departiue 
reporting  requirements  applicable  to 
vessels,  vehicles,  and  individuals  and 
informs  the  public  regarding  applicable 
penalty,  seizure,  and  forfeitiue 
provisions  for  violating  these 
requirements. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
chaise). 

Affected  Public:  Business  or  other  for- 
profit  institutions  and  individuals. 

Estimated  Number  of  Respondents: 
200,000. 

Estimated  Time  Per  Respondent:  1 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,500. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $18,000. 

Dated:  August  11. 1999. 
J.  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 
Services  Branch. 

(FR  Doc.  99-21223  Filed  8-16-99;  8:45  am] 
MUJNQ  COOC ' 


DEPARTMENT  OF  THE  TREASURY 

Customs  Ssrvios 

Propossd  CoMsction;  Commsnt 
Rsqusst;  Transfsr  of  Cargo  to  a 
Containar  Station 

AGENCY:  U.S.  Customs,  Department  of 

the  Treastiry. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection   ' 
requirement  concerning  the  Transfer  of 
Cargo  to  a  Container  Station.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  October  18, 1999. 
to  be  assured  of  considwation. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Information 
Services  Group.  Room  3.2.C.  1300 
Pennsylvania  Avenue.  NW,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT; 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  J.  Edgar  Nichols.  Room 
3.2.C.  1300  Pennsylvania  Avenue  NW. 
Washington,  D.C.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13: 44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  pro(>er  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  firom  the  collection  of 
information  (a  total  capital/startup  costs 
and  operations  and  maintenance  costs). 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Transfer  of  Cargo  to  a  Container 
Station. 

OMB  Number:  1515-0142. 

Form  Number:  N/A. 

Abstract:  The  container  station 
operator  may  file  an  application  for 
transfer  of  a  container  intact  to  a 
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I  :ontainer  station  which  is  mover  &t>in 
<  he  place  of  unlading  or  from  a  bonded 
farrier  after  transportation  in-bond 
before  filing  of  the  entry  for  the  purpose 
I  >f  breaking  bulk  and  redelivery. 

Current  Actions:  There  are  no  changes 
1  o  the  information  collection.  This 
ubmission  is  being  submitted  to  extend 

e  expiration  date. 

Type  of  Review:  Exteasion  (without 
hange). 

Affected  Public:  Business  or  other  for- 
rofit  institutions. 

Estimated  Number  of  Respondents: 
160. 

Estimated  Time  Per  Respondent:  6 
1  ninutes. 

Estimated  Total  Annual  Burden 
.  lours:  1,872. 

Estimated  Total  Aimualized  Cost  on 
i  he  Public:  $18,720. 

Dated:  August  11, 1999. 
Ij.  Edgar  Nichok, 

gency  Clearance  Officer,  Information 
ervices  Branch. 

Doc.  99-21224  File<i  8-16-99;  8:45  am) 

COOe  4S20-02-P 


PARTMENT  OF  THE  TREASURY 
^uetofiw  S«rvlc« 

tiosed  Collection;  Comment 
uest;  Textile  and  Textile  Producta 

t  iCnON:  Notice  and  request  for 
( omments. 


SUMMARY:  As  part  of  its  continuing  effort 
t  D  reduce  paperwork  and  respondent 
I  urden.  Customs  invites  the  general 
I  tublic  and  other  Federal  agencies  to 
( omment  on  an  information  collection 
r  Bquirement  concerning  Textile  and 

extile  Products.  This  request  for 
omment  is  being  made  ptirsuant  to  the 

aperwork  Reduction  Act  of  1995  (Pub. 

104-13;  44  U.S.C.  3505(c)(2)). 

iTES:  Written  comments  should  be 
:eived  on  or  before  October  18, 1999, 

be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 

U.S.  Customs  Service,  Information 

irvices  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 

C.  20229. 

FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 

pies  of  the  form  and  instructions 

ould  be  directed  to  U.S.  Customs 
ce,  Attn.:  J.  Edgar  Nichols,  Room 

2.C,  1300  Pennsylvania  Avenue  NW. 

ashington,  D.C.  20229,  Tel.  (202)  927- 
£426. 

!  UPPLEMENTARY  INFORMATION:  Customs 
.  ivites  the  general  public  and  other 
:  ederal  agencies  to  comment  on 
:  reposed  and/or  continuing  information 


collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  Of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approvd.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
coniments  concerning  the  following 
information  collection: 

Title:  Textile  and  Textile  Products. 

OMB  Number:  1515-0140. 

Fonn  Number:  N/A. 

Abstract:  Information  is  needed  for 
Customs  to  be  able  to  identify  the 
Coimtry  of  Origin  of  Textiles.  The 
requirement  prevents  circumvention  of 
bilateral  agreements  and  ensures  the 
proper  assessment  of  duties.  The 
declaration  will  be  executed  by  the 
foreign  manufacturer,  exporter,  or  U.S. 
importer  to  be  filed  with  the  entry. 

Current  Actions:  There  are  no  changes 
to  the  information  collection. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses. 

Estimated  Number  of  Respondents: 
45,810. 

Estimated  Time  Per  Respondent:  7 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  133,582. 

Estimated  Total  Aimualized  Cost  on 
the  Public:  $51,469,402.00. 

Dated:  August  11. 1999. 
J.  Edgar  Nichob, 

Agency  Clearance  Officer,  Information 

Services  Branch. 

[FR  Doc.  99-21225  Filed  8-16-99;  8:45  am]. 

BIUJNQ  COOE  4«20-(B-P 


DEPARTMENT  OF  THE  TREASURY 

Cuatoms  Service 

Propoeed  Collection;  Comment 
Requeat;  Declaration  of  a  Peraon 
Abroad  Who  Receivea  and  ia 
Returning  Merchandiae  to  the  U.S. 

agency:  U.S.  Ctistoms,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Declaration 
of  a  Person  Abroad  Who  Receives  and 
is  Returning  Merchandise  to  the  U.S. 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13;  44 
U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  October  18. 1999, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C.  1300 
Peimsylvania  Avenue,  UW,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.akC,  1300  Pennsylvania  Avenue  NW, 
Washington.  D.C.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  {>erformance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  from  the  collection  of 
information  (a  total  capital/startup  costs 
and  operations  and  maintenance  costs). 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
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Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a. 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  coUection: 

Title:  Declaration  of  a  Person  Abroad 
Who  Receives  and  is  Returning 
Merchandise  to  tbe  U.S. 

OMB  Number:  151S-0108. 

Fonn  Number:  N/A. 

Abstract:  The  declaration  is  used 
under  conditions  where  articles  are 
imported  and  then  expcnted  and  then 
reimported  firee  of  du^  due  to  the 
declaration,  it  is  used  insured  Customs 
control  over  duty  free  merchandise. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals,  business 
or  other  fbr-jprofit  institutions. 

Estimatea  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  292. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S5M2. 

Dated:  August  11, 1999. 
J.EdgwhHdob, 

Agency  Clearance  Officer,  Infmmation 
Services  Branch. 
(FR  Doc.  99-21226  Filed  8-16-99;  8:45  am] 


DEPARmeNT  OF  THE  TREASURY 


Recjiiest;  Osdmflon  of  Owmer  off 
Mmttmndkm  Ototilnfd  (OMwr  Tlwn)  m 
Pummoo  of  ■  PuvdMM  or 
AQraMMnlto  PurchMOMMl 
DeclwHoii  Of  Mipofter  Of  Reoord 
Wnon  EiHiy  Is  Mode  by  on  AqmiI 

agency:  U.S.  Customs,  Department  of 
the  Treasury. 

ACTION:  Notice  and  request  for 
comments. 


f:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burd«i.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Declaration 
of  Owner  of  Merchandise  Obtained 
(other  than)  in  Pursuance  of  a  Purchase 
or  Agreement  to  Purchase  and 
Declaration  of  Importer  of  Record  When 


Entry  is  Made  by  an  Agent.  This  request 
for  comment  is  being  made  piu^uant  to 
the  Paperwork  Reduction  Act  of  1995 
(Pubhc  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  October  18, 1999, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20229. 
FOR  FURTHER  MFORMATKM  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  MFORMATKM:  Customs 
invites  the  general  public  and  other 
Federal  agencaes  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  from  the  collection  of 
information  (a  total  capital/startup  costs 
and  operations  and  maintenance  costs). 
The  conunents  that  are  submitted  will 
be  siunmarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  foUowing 
information  collection: 

Title:  Declaration  of  Owner  of 
Merchandise  Obtained  (other  than)  in 
Pursuance  of  a  Purchase  or  Agreement 
to  Purchase  and  Declaration  of  Importer 
of  Record  When  Entry  is  Made  by  an 
Agent. 

OMB  Number:  1515-0050. 

Form  Number:  Customs  Forms  3347 
and  3347A. 

Abstract:  Customs  Form  3347  and 
334  7A  allows  an  agent  to  submit, 
subsequent  to  making  the  entry,  the 
declaration  of  the  importer  of  record 


which  is  required  by  statute.  These 
forms  also  permits  a  nominal  importer 
of  record  to  file  the  declaration  of  the 
actual  owner  and  to  be  relieved  of 
statutory  liability  for  the  payment  of 
increased  duties. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
950. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  570. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $12,312. 

Dated:  August  11, 1999. 
J.  Edgar  Nichols, 

Agency  Clearance  Officer.  Information 
Services  Branch. 

(FR  Doc.  99-21227  Filed  8-16-99;  8:45  am] 
■UMQ  COOE  4a20-«»-F 


DEPARTMENT  OF  THE  TREASURY 

Ifitenial  Rovonuo  Sorvloo 
PA-38-00] 

iTopoeea  oonecnon;  i^ominein 
Reauaat  Fbr  newilellnii  Pmiiif  t 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  contintung  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  genwal  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
coUections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(cX2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  IA-38-90  (TD 
8382),  Penalty  on  Income  Tax  Return 
Preparers  Who  Understate  Taxpayer's 
Liability  on  a  Federal  Income  Tax 
Return  or  a  Claim  for  Refund 
(§$  1.6694-2(c)  and  1.6694-3(e)). 
DATES:  Written  conunents  should  be 
received  on  or  before  October  18, 1999 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
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F^  R  FURTHER  INFORMATION  CONTACT: 
F I  quests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Iitemal  Revenue  Service,  room  5244, 
1111  Constitution  Avenue  NW., 
Wlashington.  DC  20224. 
SJliPPLEMENTARY  INFORMATION: 

Title:  Penalty  on  Income  Tax  Return 
Fdeparers  Who  Understate  Taxpayer's 
L  i  ability  on  a  Federal  Income  Tax 
F  ( turn  or  Claim  for  Refund. 

0MB  Number:  1545-1231. 

Regulation  Project  Number:  IA-38-90 
(1  •■  Jial). 

Abstract:  These  regulations  set  forth 
r  4es  imder  section  6694  of  the  Internal 
R  ^venue  Code  regarding  the  penalty  for 
u  aderstatement  of  a  taxpayer's  liability 

0  a  a  Federal  income  tax  return  or  claim 
fot  refund.  In  certain  circumstances,  the 
pijeparer  may  avoid  the  penalty  by 
disclosing  on  a  Form  8275  or  by 

a  Rising  the  taxpayer  or  another 
p  rbparer  that  disclosiu«  is  necessary. 

purrent  Actions:  There  is  no  change  to 
tUs  existing  regulation. 

[Type  of  Review:  Extension  of  a 
c  .nently  approved  collection. 

nffected  Public:  Business  or  other  for- 
p  t^fit  organizations,  and  individuals  or 
households. 

'stimated  Number  of  Respondents: 

ino.ooo. 

'stimated  Time  Per  Respondent:  30 

Estimated  Total  Annual  Burden 

^urs:  50,000  hours. 

The  following  paragraph  applies  to  all 
"le  collections  of  information  covered 

i  this  notice: 

I  JfVn  agency  may  not  conduct  or 
sppnsor,  and  a  person  is  not  required  to 
r^^pond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Bqoks  or  records  relating  to  a  collection 
of  Information  must  be  retained  as  long 
a^  their  contents  may  become  material 
ill  ithe  administration  of  any  internal 
r^^enue  law.  Generally,  tax  returns  and 
tapt  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103.  ^ 

Request  for  (Jomments:  Comments 
supmitted  in  response  to  this  notice  will 
b(!  [summarized  and/or  included  in  the 
n  4uest  for  OMB  approval.  All 
cohunents  will  become  a  matter  of 
p  nlic  record.  Comments  are  invited  on: 
(q)|  Whether  the  collection  of 

jrmation  is  necessary  for  the  proper 
p^ormance  of  the  functions  of  the 
a( ;( incy,  including  whether  the 
ii  formation  sh&ll  have  practical  utility: 
(t  Ithe  acciuacy  of  the  agency's  estimate 

01  the  burden  of  the  collection  of 
iilormation;  (c)  ways  to  enhance  the 
qi  I  ility,  utility,  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide-information. 

Approved:  August  10, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-21213  Filed  8-16-99;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[IA-«3-90] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project. 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  IA-83-90  (TD 
8383),  Disclosiue  of  Tax  Retiun 
Information  for  Purposes  of  Quality  or 
Peer  Reviews;  Disclosure  of  Tax  Return 
Information  Due  to  Incapacity  or  Death 
of  Tax  Return  Preparer  (§  301.7216- 
2(o)). 

DATES:  Written  comments  should  be 
received  on  or  before  October  18, 1999 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665. 
Internal  Revenue  Service,  room  5244, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPL£MENTARY  INFORMATION: 

Title:  Disclosure  of  Tax  Return 
Information  for  Piuposes  of  Quality  or 
Peer  Reviews;  Disclosure  of  Tax  Return 
Information  Due  to  Incapacity  or  Death 
of  Tax  Return  Preparer. 


OMB  Number:  1545-1209. 
Regulation  Project  Number:  IA-83-90 
(Final). 

Abstract:  These  regulations  govern  the 
circumstances  under  which  tax  return 
information  may  be  disclosed  for 
purposes  of  conducting  quality  or  peer 
reviews,  and  disclosiu'es  that  are 
necessary  because  of  the  tax  return 
preparer's  death  or  incapacity. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
250,000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  250,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biurden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology: 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  10,  1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-21214  Filed  8-16-99;  8:45  am] 
BtLUNG  CODE  4O0-07-U 
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DEPARTMENT  OF  THE  TREASURY 

Intenwl  Raiveniie  S«rvlce 

PropoMd  ColtoclkNi;  Cominwit 
RaquMt  for  Form  8893. 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Pwerworic  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2MA)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  Form 
8693,  Ltfw-Income  Housing  Credit 
Disposition  Bond. 

DATES:  Written  comments  should  be 
received  on  or  before  October  18, 1999 
to  be  assured  of  consideration. 


S:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fcnm  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665.  Internal  Revenue  Service. 
Room  5244, 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 
SUPPLBCNTARY  MFORMATION: 

Tit/e:  Low-Income  Housing  Credit 
Disposition  Bond. 

OMB  Number:  1545-1029. 

Form  Number:  8693. 

Abstract:  Section  42(j)(6)  of  the 
Internal  Revenue  Code  states  that  when 
a  taxpayer  disposes  of  a  building  (or  an 
interest  therein)  on  which  the  low- 
income  housing  credit  has  been 
.  claimed,  the  taxpayer  may  post  a  bond 
in  lieu  of  paying  the  recapture  tax  if  the 
building  continues  to  be  operated  as  a 
qualified  low-income  building  for  the 
remainder  of  the  compliance  period. 
Form  8693  is  used  to  post  a  bond  under 
Code  section  42(jK6)  to  avoid  recapture 
of  the  low-income  housing  credit. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8693  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  individuals. 

astimateaNuml)er  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  1  hr., 
7  min. 

Estimated  Total  Annual  Burden 
Hours:  1,120. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiuu  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate  . 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  4, 1999. 
Garrick  R.  Siear. 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-21215  Filed  8-16-99;  8:45  am] 

MLLMG  CODE  4nO-07-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revamio  S«rvlc« 

Propooed  Coltoctlon;  Comment 
Roqu— t  tor  Form  8837 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 


soliciting  conunents  concerning  Form 
8837,  Notice  of  Adoption  of  Revenue 
Procedure  Model  Amendments. 
DATES:  Written  comments  should  be 
received  on  or  before  October  18, 1999, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  theiorm  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
Room  5244, 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Notice  of  Adoption  of  Revenue 
ProcfMiure  Model  Amendments. 

OMB  Number:  1545-1497. 

Fonn  Number:  8837. 

Abstract:  Form  8837  acts  as  a 
transmittal  document  and  is  used  by 
sponsors  of  master  or  protot3rpe  plans, 
regional  prototype  plans,  and  volume 
submitter  plans.  Revenue  procedures 
implementing  law  changes  or  other 
changes  may  be  issued  at  any  time 
requiring  changes  in  plan  dociunents. 
These  changes  or  amendments  can  be 
submitted  to  the  IRS  using-  Form  8837. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8837  at  this  time. 

Type  of  Review:  Extension  of  a  ciurent 
OKffl  approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Time  Per  Respondent:  2 
hrs.,  39  min. 

Estimated  Total  Annual  Burden 
Hours:  7,950. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to. 
respond  to,  a  coUection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  munber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  Internal 
Revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the  . 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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a; » mcy,  including  whether  the 

ii  I  ormation  shall  have  practical  utility; 

fl^  the  accuracy  of  the  agency's  estimate 

the  burden  of  the  collection  of 
iiiiormation;  (c)  ways  to  enhance  the 
qMity,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
n  inimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
tcithniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
o:istart-up  costs  and  costs  of  operation, 
n  liintenance,  and  purchase  of  services 
tq  Iprovide  information. 

Approved:  August  11, 1999. 
rick  R.  Shear, 
5  Reports  Clearance  Officer. 
[  Doc.  99-21342  Filed  8-16-99;  8:45  am] 
I  CODE  4830-01-U 


f  PARTMENT  OF  THE  TREASURY 

Ihlemal  Revenue  Service 

sed  Collection;  Comment 
uest  for  Form  941 -IM. 

NCY:  Internal  Revenue  Service  (IRS), 
asury. 

Notice  and  request  for 
c^^nments. 

Summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
tc  reduce  paperwork  and  respondent 
b  irden,  invites  the  general  public  and 
er  Federal  agencies  to  take  this 
ortunity  to  comment  on  proposed 
/or  continuing  information 
collections,  as  required  by  the 
Pi  I  jerwork  Reduction  Act  of  1995,  . 
Pj  3lic  Law  104-13  {44  U.S.C. 
31>  )6(c)(2)(A)).  Currently,  the  IRS  is 


soliciting  comments  concerning  Form 
941-M,  Employer's  Monthly  Federal 
Tax  Return. 

DATES:  Written  comments  should  be 
received  on  or  before  October  18,  1999, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce.  (202) 
622-6665.  Internal  Revenue  Service, 
room  5244, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employer's  Monthly  Federal 
Tax  Return. 

OMB  Number:  1545-0718. 

Form  Number:  941-M. 

Abstract:  Form  941-M  is  used  by 
certain  employers  to  report  payroll  taxes 
on  a  monthly  rather  than  a  quarterly 
basis.  Employers  who  have  failed  to  file 
Form  941  or  who  have  failed  to  deposit 
taxes  as  required  are  notified  by  the 
District  Director  that  they  must  file 
Form  941-M  monthly. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  941-M  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Time  Per  Respondent:  13 
hr.,  52  min. 

Estimated  Total  Annual  Burden 
Hours:  166,320. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record." 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  11. 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[PR  Doc.  99-21343  Filed  8-16-99;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
putilished  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  correctioris  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewftere  in  the  issue. 


Thursday.  Augtist  5, 1999,  make  the 
following  corrections: 

f  10.1 09    [Corredsd] 

1.  On  page  42815,  in  §  10.109,  the 
table  is  corrected  to  read  as  follows: 


DEPAfmiENT  OF  TRANSPORTATION 
CoMt  Guard 

46CFRPwts10and12 

[USCQ-1997-27WI 

RM2115-AF49 

Umt  Ftesa  for  UcMiaaa.  Cartificalaa  of 
nouhti  M-  md  MoiChMit  Mflnor 

DOCUflMfltt 

Correction 

In  rule  doounent  99-20037, 
begipning  on  page  42812,  in  the  issue  of 


Table  10.109— Fees 


If  you  appty  for.. 


And  you  need... 

Evaluation 

Examination 

Issuance 

Than  Ihe  fee  is: 

Then  ttie  fee  Is: 

Then  ttie  fee  is: 

$115 

$110 

$46 

115 

96 

46 

100 

4S 

46 

SO 

4S 

46 

80 

4$ 

46 

80 

48 

46 

til* 

iMi 

46 

t^ 

n/» 

146 

OS 

nte 

46 

30 

45 

46 

80 

nf 

46 

tilt 

n/» 

46 

iM 

n«B 

'46 

106 

nta 

46 

lao 

nl» 

46 

90 

tWk 

46 

Mk 

nl» 

46 

nk 

nta 

46 

tM 

iM 

'46 

Nofaa 

No  fa* 

No  fee 

No  fee 

Nofaa 

Nofaa 

Originil  upper  (aval _ 

Original  loNar  lawal 

Rilae  ol  grade 

ModMcsHon  or  nnw/tt  of  fimitaiion  or  aoopa 


Rinawailor cQfMfnuHy purposee  . 


Radto  OMcar  Lioanaa: 
Original 


Renewal  for  cuittMty  punoaaa 


Ori^nal  (MMD  iwUar) 

Original  (MMO  appteani) 


RhmmmI  tof  cof^inuity  pufpOMs  . 


STCW 
Original 


'ni4«cii tor doouwaniloataaiaaullot marina caKiHty   NoFaa. 


112.02-18    [CorreelMf] 

2.  On  page  42816,  in  §  12.02-18,  the 
table  is  coirected  to  read  as  follows: 


Table  12.02-18— Fees 


And  you  need... 

■  you  apply  lor... 

Evaluation 
Than  the  lee  iK 

Examinaaon 
Than  ttia  fee  is: 

laauence 
Than  the  fee  »: 

Merchant  IMariner  Document 

Original  wifliuut  endorsement  „ „ „ „...„.. 

$110 

iM 

$46 
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Table  12.02-18— Fees— Continued 


N  you  apply  for.. 


Original  with  endorsement  

[  Endorsement  tor  qualified  rating  

Upgrade  or  Raise  rn  Grade  

Renewal  wittiout  endorsement  for  qualified  rating  ... 

Rertewal  with  endorsement  tor  qualified  rating _ 

'.  Renewal  for  continuity  purposes _. 

Reissue,  Replacement,  and  Ouplicato 

SttW  Certificaticn: 

j  Original  


Renewal 

C^>\et  Transactions: 

Duplicate  Corttinuous  Oiscfiarge  Book 

Duplicate  record  of  sea  service  

Copy  of  certificate  of  discharge  ... 


And  you  need.. 


Evaluation 
Tfwn  tt)e  fee  is: 


110 
95 
95 
SO 
SO 

tVk 

No<M 
NofM 

nr* 

fVa 
rtfa 


ExammatKXi 
Then  tfie  fee  is: 


140 
140 
140 

46 

n/fe 


Nol 
Nol 


n/a 


Duplicate  for  document  lost  as  result  of  marine  casualty — No  Fee. 


[f  R  Doc.  C9-20037  Filed  8-16-99;  8:45  am] 
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Iscuanoa 
Then  ttie  fee  i 


46 
46 

46 
46 
45 
45 
<4S 

NofM 
NotM 

10 
10 

10 


vol 


64 


ISS 

ll 

5 

81 


AG 


17 


999 


JMI 


/ 
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Department  of 
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Administration  for  Children  and  Families 

Administration  for  Native  Americans: 
Availability  of  Financial  Assistance; 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdmintelraAlon  for  Chiklran  end 


iPfOQWii  AnnounoMiMfil  No.  93612*401j 

AdUM  lislf ellon  fof  NeUve  Americensr 
Availability  of  Financial  Aeeietance 

AQBICV:  Administration  for  Native 
Americans  (ANA)u\CF.  DHHS. 
ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  for 
projects  in  competitive  areas 
administered  by  tbe  Administration  for 
Native  Americans  for  American  Indians, 
Native  Hawaiians.  Alaska  Natives  and 
Native  American  Pacific  Islanders. 

SUMMARY:  The  Administration  for 
Native  Americans  (ANA)  announces  the 
anticipated  availability  of  fiscal  year 
2000  nmds  in  three  competitive  areas: 

(1)  Governance  and  social  and 
economic  development; 

(2)  Governance  and  social  and 
economic  development  for  Alaska 
Native  entities;  and 

(3)  Environmental  regulatory 
enhancement. 

Financial  assistance  provided  by  ANA 
in  support  of  projects  in  these  three 
areas  is  intended  to  promote  the  goal  of 
self-sufficiency  for  Native  Americans. 
APPUCATION  KIT:  Application  kits  are 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  0980-0204,  which  expires 
August  31, 1999.  ANA  has  asked  OMB 
for  a  six  month  extension  to  use  the  kit 
while  a  new  version  is  developed, 
reviewed  and  approved.  We  anticipate 
that  the  new  kit  will  be  available  in 
January  2000.  The  current  application 
kit  remains  valid  and  contains  the 
necessary  forms  and  instructions  to 
apply  for  a  grant  imder  this  program 
announcement. 

Application  kits  may  be  obtained 
from  ANA  training  and  technical 
assistance  providers.  ANA  employs 
contractors  to  provide  short-torn 
training  and  technical  assistance  (T/TA) 
to  eligible  applicants.  T/TA  is  available 
under  these  contracts  for  a  wide  range 
of  needs,  however,  the  contractors  are 
not  authorized  to  write  applications. 
The  T/TA  is  provided  at  no  cost. 

To  obtain  an  application  ]at  and/or, 
training  and  technical  assistance, 
applicants  are  encouraged  to  contact  the 
appropriate  T/TA  provider  within  the 
appropriate  service  area.  If  you  do  not 
know  the  identity  of  the  contractor 
currently  serving  the  region  you  are 
located  in,  you  may  identify  the 
contractor  by  calling:  Admhiistration  for 
Native  Americans,  Applicant  Help  Desk, 


202-690-7776;  or  visit  ANA's  web  site 
listing  of  current  providers  at: 
www.acf.  dhhs.gov/progmms/ana/. 

The  ANA  providers  serve  six  areas 
divided  as  follows: 

Area  1.  Eastern  serves  federally 
recognized  Tribes  in  AL,  AR.  CT,  DC, 
DE,  FL,  GA,  IL,  IN,  KY,  KS,  LA,  MA, 
MD,  ME.  MI,  MN,  MS,  NC.  NH.  NJ.  NY, 
OH,  PA,  RI.  SC.  TN.  VA.  VT.  WI  and 
WV. 

Area  2,  Central  federally  recognized 
Tribes  in  AZ,  CO,  lA,  KA,  ND,  NE,  NE, 
NM.  MO,  MT,  OK,  SD,  UT,  WY.  NV,  ID 
andTX. 

Area  3,  Western  serves  federally 
recognized  Tribes  in  CA,  OR  and  WA. 

Area  4,  Alaska  SOTves  all  eligible 
appUcants  in  AK. 

Area  5.  Pacific  serves  all  eligible 
applicants  in  Hawaii  (Hi)  and  the 
Pacific  Islands  of  AS  (American  Samoa), 
GU  (Guam),  MP  (Northern  Mariana 
Islands)  and  PW  (Palau). 

Area  6,  National  serves  all  eligible 
applicants  on  the  mainland  United 
States  not  served  by  providers  for  areas 
1  through  5.  This  includes  non-federally 
recognized  Tribes,  Urban  Indians,  off- 
reservation  rural  Indian  communities. 
Native  Americans  served  through  non- 
fedefally  recognized  urban  and 
consortia  arrangements  and 
Organizations  serving  Native  Hawaiians 
and  Pacific  Island  Natives  on  the 
Mainland. 

Copies  of  this  program  announcement 
and  many  of  the  required  fiorms  may  be 
obtained  electronically  at  the  ANA 
World  Wide  Web  Page: 
wvfw.acf.dhh8.mv/progmm8/ana/. 

The  printed  Federal  RegialiBr  notice  is 
the  only  official  program 
announcement.  Although  all  reasonable 
efibrts  are  takm  to  assure  that  the  files 
on  the  ANA  Worid  Wide  Web  Page 
containing  electronic  copies  of  this 
Program  Announcement  are  accurate 
and  complete,  they  are  provided  for       ^. 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  bom 
any  other  source  is  accurate  and 
complete. 

SUPPLEMENTARY  MFORMATION: 

Introduction  and  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
anticipated  availability  of  fiscal  year 
2000  funds,  authorized  under  the  Native 
American  Programs  Act  of  1974  (Act),  as 
amended,  to  promote  the  goal  of  social 
and  economic  self-sufficiency  for 
American  Indians,  Alaska  Natives. 
Native  Hawaiians,  and  Native  American 
Pacific  Islanders  in  three  competitive 
areas.  Fimding  authorization  is 
provided  under  sections  803(a),  and 


803(d)  of  the  Native  American  Programs 
Act  of  1974,  as  amended  (Public  Law 
93-644,  88  Stat.  2324,  42  U.S.C.  2991b). 

The  Indian  Environmental  Regiilatory 
Enhancement  Act  of  1990  (Public  Law 
101-408)  authorizes  financial  assistance 
for  projects  to  address  environmental 
regulatory  concerns  (Section  803(d)  of 
the  Native  American  Programs  Act  of 
1974,  as  amended). 

The  Administration  for  Native 
Americans  assists  eligible  applicants  for 
the  three  competitive  areas  to  undertake 
12  to  36  month  development  projects 
that  are  part  of  long-range 
comprehensive  plans  to  move  toward 
governance,  social,  and/or  economic 
self-sufficiency. 

In  order  to  streamline  the  application 
process  for  eligible  applicants  under 
three  competitive  areas,  ANA  is  issuing 
a  single  program  announcement  for 
fiscal  year  2000  funds.  Information 
regarding  ANA's  mission,  policy,  goals, 
application  requirements,  review 
criteria  and  closing  dates  for  all  three 
competitive  areas  are  included  in  this 
announcement. 

The  Administration  for  Native 
Americans  promotes  the  goal  of  self- 
sufficiency  in  Native  American 
communities  primarily  through  Social 
and  Economic  Development  Strategies 
(SEDS)  projects.  The  Native  American 
Programs  Act  also  authorizes  ANA  to 
establish  an  additional  program  for 
environmental  regulatory  enhancement. 

This  program  announcement  is  being 
issued  in  anticipation  of  the 
appropriation  of  funds  for  fiscal  year 
2000  and  the  availability  of  funds  for 
the  three  competitive  areas  is  contingent 
upon  sufficient  final  appropriations. 
l4oposed  projects  will  be  reviewed  on  a 
competitive  basis  against  the  specffic 
evaluation  criteria  presented  under  each 
competitive  area  in  this  announcement 

ANA  continues  a  variety  of 
requirements  directed  towards  enforcing 
its  policy  that  an  eligible  grant  recipient 
may  only  have  one  active  ANA  grant 
awarded  fiom  a  competitive  area  at  any 
time.  Therefore,  while  eligible 
applicants  may  compete  for  a  grant  in 
each  of  the  three  competitive  areas,  an 
applicant  may  only  submit  one 
application  per  competitive  area  and  no 
applicant  may  receive  more  than  one 
grant  in  each  competitive  area, 
including  any  existing  ANA  grant.  Also, 
an  Alaska  Native  entity  may  not  submit 
an  application  under  both  Competitive 
Areas  1  and  2  for  the  May  closing  date. 
Alaska  Native  entities  may  receive  a 
grant  under  eithn  competitive  area  1  or 
2,  but  not  imder  both.  All  applicants 
must  clearly  demonstmte  a  plan  for  an 
employee  fringe  benefit  package  which 
includes  an  employee  retirement  plan 
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efit,  and  the  funding  of  travel  for  key 
sonnel  to  attend  post-award  gmnt 
m^agement  and  administration 

3ing  sponsored  by  ANA. 
fore  receiving  a  grant,  every 
essful  applicant  will  be  required  to 
lit  in  writing  to,  and  budget  for  an 
oloyee  retirement  fringe  benefit  that 
pte  the  standards  found  in  the  budget 
iuation  criteria  within  this 
iouncement 

few  for  fiscal  year  2000,  to  foster 
Is  under  the  Executive  Order  on 
Uy  controlled  colleges  and 
irsities  (TCUs),  TCUs  may  now 
ependently  apply  for  an  ANA  grant 
^out  impacting  eligibility  of  the  Tribe 
to'ii^pply.  Previously,  only  one 
application  was  accepted,  either  from 
the  Tribe  or  the  TCU.  Now  both  the 
Tiihe  and  TCU  may  compete  for  and 
ret  rfeive  ANA  grants  at  the  same  time,  in 
thi  iisame  program(s). 

nhis  program  announcement  consists 
of  tniee  parts. 

Pa  li  I.  ANA  Policy  and  Goak 

Provides  general  information  about  ANA's 
policies  and  goals  for  the  three  competitive 
araas.  This  section  contains  information 
lining  to  all  applicants. 

n.  ANA  Competitive  Areas 

scribes  the  three  comptetitive  areas 
er  which  ANA  is  requesting  applications: 

Aiea  1:  Governance,  Social  and 
Ec^  lomic  Development  (SEDS); 

Area  2:  Governance,  Social  and 
Ec6  lomic  Development  (SEDS)  for  Alaska 
Nak  ve  entities; 

4  Area  3:  Environmental  Regulatory 
Ennancement 

Etch  competitive  area  includes  the 
following  sections  which  provide 
in&rmation  to  be  used  to  develop  an 
application: 

A  I  Purpose  and  Availability  of  Funds 
B    Backgroimd 

sposed  Projects  To  Be  Funded 
Eligible  Applicants 
Grantee  Share  of  the  Project 
ieview  Criteria 
Application  Due  Date(s) 
intact  Information 

:  m.  General  Application  Information 
I  Guidance 

Provides  important  information  and 
guic^ance  that  applies  to  all  three  competitive 
I  and  that  must  be  taken  into  account  in 
dey^loping  an  application  for  any  of  the  three 

efinitions 

Activities  That  Cannot  Be  Funded 

Multi-Year  Projects 
iitergovemmental  Review  of  Federal 
^ograms 

'  lie  Application  Process 

'  !"he  Review  Process 
!^neral  Guidance  to  Applicants 
Paperwork  Reduction  Act  of  1995 

F  eceipt  of  Applications 


PART  I— ANA  PoUcy  and  Goals 

The  mission  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
the  goal  of  social  and  economic  self* 
sufficiency  for  American  Indians, 
Alaska  Natives,  Native  Hawaiians,  and 
other  Native  American  Pacific  Islanders. 

The  Administration  for  Native 
Americans  believes  that  a  Native 
American  commimity  is  self-sufficient 
when  it  can  generate  and  control  the 
resources  necessary  to  meet  its  social 
and  economic  goals,  and  the  needs  of  its 
members. 

The  Administration  for  Native 
Americans  also  believes  that  the 
responsibility  for  achieving  self- 
sufficiency  resides  v^ith  the  governing 
bodies  of  Indian  tribes,  Alaska  Native 
villages,  and  in  the  leadership  of  Native 
American  groups.  A  community's 
progress  toward  self-sufficiency  is  based 
on  its  efforts  to  plan,  organize,  and 
direct  resources  in  a  comprehensive 
manner  which  is  consistent  with  its 
established  long-range  goals. 

The  Administration  for  Native 
Americans'  policy  is  based  on  three 
interrelated  goals: 

1.  Governance:  To  assist  tribal  and 
Alaska  Native  village  governments. 
Native  American  institutions,  and  local 
leadership  to  exercise  local  control  and 
decision-making  over  their  resources. 

2.  Economic  Development:  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  will  provide  jobs  and  promote 
economic  well-being. 

3.  Social  Development:  To  support 
local  access  to,  control  of,  and 
coordination  of  services  and  programs 
which  safeguard  the  health,  well-being 
and  culture  of  people,  provide  support 
services  and  training  so  people  can 
work,  and  which  are  essential  to  a 
thriving  and  self-sufficient  community. 

Applicants  must  comply  v\rith  certain 
of  the  following  administrative  policies: 

•  Current  grantees  whose  grant 
project  period  extends  beyond 
September  30,  2000,  or  who  have 
requested  an  extension  of  the  grant 
project  beyond  that  date,  are  not  eligible 
to  apply  for  a  grant  under  the  same 
program  area.  Current  SEDS  or  Alaska- 
specific  SEDS  grantees  with  project 
periods  beyond  September  30,  2000, 
may  not  compete  for  additional  SEDS  or 
Alaska-specific  SEDS  grants.  Current 
Indian  Environmental  Regulatory 
Enhancement  grantees  with  project 
periods  beyond  September  30,  2000, 
may  not  compete  for  additional  Indian 
Environmental  Regulatory  Enhancement 
grants. 

•  Applicants  for  any  competitive  area 
may  propose  12  to  36  month  projects. 


•  Applicants  must  describe  a  locally- 
determined  strategy  to  carry  out  a 
proposed  project  with  fundable 
objectives  and  activities. 

•  Local  long-range  planning  must 
consider  the  maximum  use  of  all 
available  resources,  how  the  resoiut:es 
will  be  directed  to  development 
opportunities,  and  present  a  strategy  for 
overcoming  the  local  issues  that  hinder 
movement  toward  self-sufficiency  in  the 
commimity. 

•  An  application  firom  a  federally 
recognized  Tribe.  Alaska  Native  Village 
or  Native  American  organization  must 
be  irom  the  governing  body  of  the  Tribe 
or  organization. 

•  ANA  will  not  accept  applications 
from  tribal  components  which  are 
tribally-authorized  divisions  of  a  larger 
tribe,  unless  the  application  includes  a 
Tribal  resolution  w^ch  clearly 
demonstrates  the  Tribe's  support  of  the 
project  and  the  Tribe's  understanding 
that  the  other  applicant's  project 
supplants  the  lYibe's  authority  to 
submit  an  application  under  that 
specific  competitive  area  both  for  the 
current  competition  and  for  the  diuation 
of  the  approved  grant  period,  should  the 
application  be  funded. 

•  If  a  federally  recognized  Tribe  or 
Alaska  Native  village  chooses  not  to 
apply,  it  may  support  anoth^ 
applicant's  project  (e.g.,  a  tribal 
organization)  which  serves  or  impacts 
their  reservation.  In  this  case,  the 
applicant  must  include  a  Tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  approval  of  the  project  and 
the  Tribe's  imderstanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
imder  that  specific  competitive  area 
both  for  the  current  competition  and  for 
the  duration  of  the  approved  grant 
period,  should  the  application  be 
funded. 

•  An  applicant  may  submit  a  separate 
application  imder  any  of  the 
competitive  areas,  as  long  as  the 
applicant  meets  the  eligibility 
requirements.  However,  for  the  May 
closing,  applications  for  SEDS  grants 
bom  Alaska  Native  entities  may  be 
submitted  imder  either  Competitive 
Area  1  or  Competitive  Area  2,  but  not 
both. 

•  Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  Tribe,  or 
Native  American  community. 

•  Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission. 
'The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
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Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

•  If  the  applicant,  other  than  a  tribe 
or  an  Alaska  Native  Village  government, 
is  proposing  a  project  benefiting  Native 
Americans  or  Alaska,  or  both,  it  must 
provide  assurance  that  its  duly  elected 
or  appointed  board  of  directors  is 
representative  of  the  commimity.  to  be 
served.  To  establish  compliance  with 
the  requirement  in  the  regulations  for  a 
Board  representative  of  the  commimity. 
applicants  should  provide  information 
establishing  that  at  least  ninety  (90) 
percent  of  the  individuals  serving  on  a 
non-profit  applicant's  board  fall  into 
one  or  more  of  the  folloMring  categories: 
(1)  A  current  or  past  member  of  the 
community  to  be  served;  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  served. 

•  Organizations  incorporating  in 
American  Samoa  are  cautioned  that  the 
Samoan  government  relies  exclusively 
upon  IRS  detCTminations  of  non-profit 
status;  therefore,  articles  of 
incorporation  approved  by  the  Samoan 
government  do  not  establish  non-profit 
status  for  these  organizations  for  me 
purpose  of  eligibility  for  ANA  funds. 

•  Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project;  i.e.,  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
must  include  a  match  of  at  least  $25,000 
(20%  of  the  total  $125,000  project  cost). 

As  per  45  CFR  Part  74.2.  In-Kind 
contributions  are  defined  as  "the  value 
of  non-cash  contributions  provided  by 
non-Federal  third  parties.  Third  party 
in-kind  contributions  may  be  in  the 
form  of  real  property,  equipment, 
supplies  and  other  expendable  property, 
and  the  value  of  goods  and  services 
directly  benefiting  and  specifically 
identifiable  to  the  project  or  program." 

In  addition  it  may  include  other 
Federal  funding  sources  where 
legislation  or  regulations  authorize 
using  specific  types  of  funds  for  match 
and  provided  the  source  relates  to  the 
ANA  project;  examples  follow: 

•  Indian  Child  Welfare  funds, 
through  the  Department  of  Interior; 

•  Indian  Seli-Determination  and 
Education  Assistance  funds,  through  the 
Department  of  Interior  and  the 


Department  of  Health  and  Human 
Services;  and 

•  Community  Development  Block 
Grant  funds,  through  the  Department  of 
Housing  and  Urban  Development. 

An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source(s).  must  be  included  in  an 
application. 

•  If  an  applicant  plans  to  charge  or 
otherwise  seek  credit  for  indirect  costs 
in  its  ANA  application,  a  current  copy 
of  its  Indirect  Cost  Agreement  must  be 
-included  in  the  application. 

•  A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

•  Applications  originating  bom 
American  Samoa,  Guam,  or  the 
Conunonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  Section 
501(d)  of  Public  Law  95-134,  as 
amended  (48  U.S.C.  1469a)  under  which 
HHS  waives  any  requirement  for 
matching  funds  imder  $200,000 
(including  in-kind  contributions). 
Therefore,  for  the  ANA  grants  under 
these  announced  programs,  no  match  is 
required  for  grants  to  these  insular 
areas. 

Part  D— ANA  Cmiqtetithre  Areas 

The  three  competitive  areas  imder 
this  Part  describe  ANA's  funding 
authorities,  priorities,  special  initiatives, 
special  application  reqxiirements,  and 
review  criteria.  The  standard 
requirements  necessary  for  each 
application,  as  well  as  standard  ANA 
program  guidance  and  technical 
guidance  are  described  in  Part  m  of  this 
announcement. 

ANA  Competitive  Area  1.  Social  and 
Economic  Development  Strategies 
(SEDS)  Projects 

A.  Purpose  and  Availability  of  Funds 

This  competitive  area  promotes  the 
goal  of  social  and  economic  self- 
sufficiency  for  American  Indians* 
Alaska  Natives,  Native  Hawaiians.  and 
Native  American  Pacific  Islanders 
through  locally  developed  social  and 
economic  development  strategies 
(SEDS). 

Approximately  $14  million  of 
financial  assistance  is  anticipated  to  be 
available  under  this  priority  area  for 
governance,  social  and  economic 
development  projects.  ANA  anticipates 
awarding  approximately  120 
competitive  grants  ranging  from  $30,000 
to  $1,000,000. 

B.  Backgroimd 

ANA  assists  tribal  and  village 
governments,  and  Native  American 


organizations,  in  their  efforts  to  develop 
and  implement  community-based,  long- 
term  governance,  social  and  economic 
development  strategies  (SEDS).  These 
strategies  must  promote  the  goal  of  self- 
sufficiency  in  local  communities. 
The  SEDS  approach  is  based  on 
ANA's  program  goals  and  incorporates 
two  fundamental  principles: 

1.  The  local  community  and  its 
leadership  are  responsible  for 
determining  goals,  setting  priorities,  and 
planning  and  implementing  programs 
aimed  at  achieving  those  goals.  The 
local  community  is  in  the  best  position 
to  apply  its  own  cultural,  political,  and 
socio-economic  values  to  its  long-term 
strategies  and  programs. 

2.  (K)vemance  and  social  and 
economic  development  are  interrelated. 
In  order  to  move  toward  self-sufficiency, 
development  in  one  area  should  be 
balanced  with  development  in  the 
others.  Consequently,  comprehensive 
development  strategies  should  address 
all  aspects  of  the  governmental, 
economic,  and  social  infrastructures 
needed  to  promote  self-sufficient 
communities. 

ANA's  SEDS  policy  uses  the 
following  definitions: 

•  "Governmental  infrastructure" 
includes  the  constitutional,  legal,  and 
administrative  development  requisite 
for  independent  governance. 

•  "Economic  infrastructure"  includes 
the  physical,  commercial,  industrial 
and/or  agricultural  components 
necessary  for  a  functioning  local 
economy  which  supports  the  life-style 
embraced  by  the  Native  American 
commimity. 

•  "Social  infrastructure"  includes 
those  components  through  which 
health,  economic  well-being  and  culture 
are  maintained  within  the  community 
and  that  support  governance  and 
economic  goals. 

These  definitions  should  be  kept  in 
mind  as  a  local  social  and  economic 
development  strategy  is  developed  as 
part  of  a  grant  application. 

A  community  s  movement  toward 
self-sufficiency  could  be  jeopardized  if 
a  careful  balance  between  governmental, 
economic  and  social  development  is  not 
maintained.  For  example,  expansion  of 
social  services,  without  providing 
opportunities  for  employment  and 
economic  development,  could  lead  to 
dependency  on  social  services. 

Conversely,  inadequate  support 
services  and  training  could  seriously 
impede  productivity  and  local  economic 
development.  Additionally,  the 
necessary  infrastructures  must  be 
developed  or  expanded  at-the 
community  level  to  support  social  and 
economic  development  and  growth.  In 
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delsligning  their  social  and  economic 
deiyelopment  strategies,  ANA 

lurages  an  applicant  to  use  or 
^rage  all  available  human,  natural, 

icial,  and  physical  resources. 

iIA  encourages  the  development 

maintenance  of  comprehensive 
^tegic  plans  which  are  an  integral 
paart  of  attaining  and  supporting  the 
balance  necessary  for  successful 
ac  :ivities  that  lead  to  self-sufficiency. 

C.  Proposed  Projects  To  Be  Funded 

This  section  provides  descriptions  of 
ac  iyities  which  are  consistent  with  the 
SI  DS  philosophy.  Proposed  activities 
should  be  tailored  to  reflect  the 
goitemance,  social  and  economic 
de  \lelopment  needs  of  the  local 
cothmiuiity  and  should  be  consistent 
an  (J  supportive  of  the  proposed  project 
ob  j^ctives.  The  types  of  projects  which 
may  fund  include,  but  are  not 

iited  to,  the  following: 

Giiyemance 


VI 


Improvements  in  the  governmental, 
cial  and/or  administrative 
itructiu«s  of  tribal  and  village 
rnments  (such  as  strengthening  or 
amlining  management  procediu^s  or 
development  of  tribal  court 
ems); 

hicreasing  the  ability  of  tribes, 
_  ,jges,  and  Native  American  groups 
and  organizations  to  plan,  develop,  and 
administer  a  comprehensive  program  to 
siipport  community  social  and 
economic  self-sufficiency  (including 
st^tegic  planning); 

•j  Increasing  awareness  of  and 

sing  the  legal  rights  and  benefits 
hich  Native  Americans  are  entitled, 
er  by  virtue  of  treaties,  the  Federal 
tn|i^t  relationship,  legislative  authority, 
tive  orders,  administrative  and 
decisions,  or  as  citizens  of  a 
cular  state,  territory,  of  the  United 

Status  clarification  activities  for 
Native  groups  seeking  Federal  or  State 
tri|bal  recognition,  such  as  performing 

or  any  other  function  necessary 

ibmit  a  petition  for  Federal 
acttnowledgment  or  in  response  to  any 
obyious  deficiencies  cited  by  the  Bureau 
ofjAcknowledgment  and  Research 
(BJAR),  Department  of  Interior,  in  a 
peitition  firom  a  Native  group  seeking 
Ffif.  eral  recognition;  and 

Development  of  and/or 
ar^ndments  to  tribal  constitutions, 
cofiirt  procedures  and  functions,  by-laws 
or  ( :odes,  and  council  or  executive 
br  1  ach  duties  and  functions. 

Ec  c  momic  Development 

Development  of  a  community 
economic  infrastructure  that  will  result 


in  businesses,  jobs,  and  an  economic 
support  structure; 

•  Establishment  or  expansion  of 
businesses  and  jobs  in  areas  such  as 
tourism,  specialty  agriculture,  light  and/ 
or  heavy  manufacturing,  technology, 
fabrication  and  construction  companies, 
housing  and  fisheries  or  aqua-culture 

•  Stabilizing  and  diversifying  a 
Native  conmuuiity's  economic  base 
through  business  development  ventiues. 

Social  Development 

•  Enhancing  tribal  capabilities  to 
design  or  administer  programs  aimed  at 
strengthening  the  social  environment 
desired  by  the  local  community; 

•  Developing  local  and  intertribal 
models  related  to  comprehensive 
planning  and  delivery  of  services; 

•  neveloping  programs  or  activities  tn 
preserve  and  enhance  tribal  heritage  and 
culture;  and 

•  Establishing  programs  which 
involve  extended  families  or  tribal 
societies  in  activities  that  strengthen 
cultural  identity  and  promote 
community  development  or  self-esteem. 

Other  SEDS  Relationships.  ANA 
encourages  projects  designed  to  use  the 
SEDS  approach  to  help  achieve  current 
priorities  of  the  Administration  for 
Children  and  Families  which  are  to: 

•  Address  welfare  reform  initiatives 
such  as  moving  families  to  work. 

•  Help  ensiu^  child  support  from 
both  parents. 

•  Create  access  to  affordable  child 
care  for  low  income  working  families. 

•  Reach  children  earlier  to  promote 
full  development,  including  links  to 
Head  Start,  Early  Head  Start  and  Child 
Care. 

•  Help  enroll  children  in  quality 
Head  Start  and  prepare  them  to  be  ready 
to  learn. 

•  Provide  safety,  permanency  and 
well-being  for  children  and  double  the 
number  of  adoptions  frtim  the  public 
child  welfare  system. 

D.  Eligible  Applicants 

The  following  organizations  ai« 
eligible  to  apply  under  this  competitive 
area: 

•  Federally  recognized  Indian  Tribes; 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-federally 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers: 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 


(ANCSA)  and/or  nonprofit  village 
consortia; 

-•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 

•  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians  (The 
populations  served  may  be  located  on 
these  islands  or  on  the  continental 
United  States); 

•  Public  and  nonprofit  private 
agencies  serving  native  peoples  from 
Guam,  American  Samoa,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  (The  populations  served  may  be 
located  uu  iiumv  islands  or  iu  the  United 
States);  and 

•  Tribally  controlled  community 
colleges,  Tribally  controlled  cost- 
secondary  vocational  institutions,  and 
Native  controlled  colleges  and 
universities  located  in  Hawaii,  Guam, 
American  Samoa,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  which  serve  Native  American 
Pacific  Islanders. 

•  Non-profit  Alaska  Native 
community  entities  or  tribal  governing 
bodies  (Indian  Reorganization  Act  or 
traditional  Councils)  as  recognized  by 
the  Biu^au  of  Indian  Affairs. 

Further  information  on  eligibility 
requirements  is  presented  in  Part  I, 
ANA  Policy  and  Goals.  Some  important 
policies  found  in  Part  I  are  highlighted 
as  follows: 

Current  ANA  SEDS  grantees  whose 
grant  project  period  ends  on  or  before 
September  30,  2000  are  eligible  to  apply 
for  a  grant  award  under  this  program 
annoiuicement.  The  Project  Period  is 
noted  in  Block  9  of  the  "Financial 
Assistance  Award"  document. 
Applicants  for  new  grants  may  not  have 
a  pending  request  to  extend  their 
existing  grant  beyond  September  30, 
2000. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission, 
llie  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 
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If  the  applicant,  other  than  a  tribe  or 
an  Alaska  Native  Village  government,  is 
proposing  a  project  benefitting  Native 
Americans  or  Alaska  Natives,  or  both,  it 
must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community,  to 
be  served.  To  establish  compliance  with 
the  requirement  in  the  regulations  for  a 
Board  representative  of  the  community 
applicants  should  provide  information 
Mtablishing  that  at  least  ninety  (90) 
percent  of  the  individuals  serving  on  a 
non-profit  applicant's  board  foil  into 
one  or  more  of  the  folloMong  categories: 
(1)  A  current  or  past  membor  of  the 
commimity  to  be  served;  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  served.  A  list  of  board 
members  with  this  information 
including  Tribal  or  Village  affiliation,  is 
one  of  the  most  smtable  approaches  for 
demonstrating  compliance  with  this 
requirement. 

Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  Tribe,  or 
Native  American  community  except  that 
a  tribally  controlled  college  or 
university  (TCU)  may  apply  in  addition 
to  the  Tribe.  If  a  federally  recognized 
Tribe  or  Alaska  Native  village  chooses 
not  to  apply,  it  may  support  another 
applicant's  project  (e.g.,  a  tribal 
organization)  which  serves  or  impacts 
their  reservation.  In  this  case,  the 
applicant  must  include  a  Tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  approval  of  the  project  and 
the  Tribe's  understanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
under  that  specific  competitive  area 
both  for  the  cunent  competition  and  for 
the  duration  of  the  approved  grant 
period. 

E.  Grantee  Share  of  the  Project 

'  Ckantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project;  i.e.  the  simi  of  the  Federal  share 
and  the  non-Federal  share.  Further 
information  on  this  requirement  is 
presented  in  Part  I,  ANA  Policy  and 
Goals. 

F.  Review  Criteria 

A  proposed  project  should  reflect  the 
purposes  of  ANA's  SEDS  policy  and 
program  goals  described  in  the 
Background  section  of  this  competitive 
area;  include  a  social  and  economic 
development  strategy  which  reflects  the 
needs  and  specific  circimistances  of  the 
local  community;  and  address  the 
specific  developmental  steps  that  the 


tribe  or  Native  American  community  is 
imdertaking  toward  self-sufficiency. 
The  evaluation  criteria  are  closely 
related  to  each  other  and  are  considered 
as  a  whole  in  judging  the  overall  quality 
of  an  application.  Points  are  awarded 
only  to  applications  which  are 
responsive  to  this  competitive  area  and 
these  criteria.  Proposed  projects  will  be 
reviewed  on  a  competitive  basis  using 
the  following  evaluation  criteria: 

(1)  Long-Range  Goals  and  Available 
Resources  (15  Points) 

(a)  The  application  describes  the  long- 
range  goals  and  strategy,  including: 

•  How  specific  social,  governance 
and  economic  long-range  community 
goals  relate  to  the  proposed  project  and 
strategy; 

•  now  the  community  intends  to 
achieve  these  goals; 

•  The  relationship  between  the  long- 
range  goals  and  the  applicant's 
comprehensive  community  social  and 
economic  development  plan.  (Inclusion 
of  the  commimity's  entire  development 
plan  is  not  necessary);  and 

•  A  clearly  delineated  social  and 
economic  development  strategy  (SEDS). 

•  In  discussing  their  community- 
based,  long-range  goals,  and  the 
objectives  for  the  proposed  projects, 
non-Federally  recognized  and  ofT- 
reservation  groups  must  include  a 
description  of  what  constitutes  their 
specific  conmnmity. 

The  application  identifies  and 
documents  pre-existing  and  planned 
involvement  and  support  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
The  type  of  community  you  serve  and 
nature  of  the  proposal  being  made,  will 
influence  the  type  of  documentation 
necessary.  For  example,  a  Tribe  may 
choose  to  address  this  requirement  by 
submitting  a  resolution  stating  that 
community  involvement  has  occurred 
in  the  project  planning  or  may 
determine  that  additional  community 
support  work  is  necessary. 

A  tribal  organization  may  submit 
resolutions  supporting  the  project 
proposal  bom  each  of  its  members 
tribes,  as  well  as  a  resolution  from  the 
applicant  organization.  Other  examples 
of  documentation  include:  community 
surveys;  minutes  of  community 
meetings;  questionnaires;  tribal 
presentations;  and/or  discussion/ 
position  papers. 

Applications  from  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 


National  Indian  and  Native 
organizations  should  define  their 
membership  and  describe  how  the 
organization  operates. 

(b)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  of 
commitment  of  resources,  not  merely 
letters  of  support.  "Letters  of 
commitment"  are  binding  when  they 
specifically  state  the  nature,  the  amount, 
and  conditions  imder  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds.  ■ 
"Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or  do  not 
factually  establish  the  authenticity  of 
other  resources  and  do  not  offer  or  bind 
specific  resources  to  the  project. 

For  example,  a  letter  frt)m  another 
Federal  agency  or  foimdation  pledging  a 
commitment  of  $200,000  in 
construction  fimding  to  complement 
proposed  ANA  funded  pre-construction 
activity  is  evidence  of  a  firm  funding 
commitment.  These  resources  may  be 
human,  natural  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources.  Statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  are  not  considered  a 
binding  commitment  of  outside 
resources  and  therefore  carry  less 
simificance. 

Non-ANA  resoiut»s  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  shovild 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

(2)  Organizational  Capabilities  and 
Qualifications  (10  Points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  demonstrated.  The 
application  clearly  shows  the  successful 
management  of  projects  of  similar  scope 
by  the  organization,  and/or  by  the 
individuals  designated  to  manage  the 
project. 

(b)  Position  descriptions  and/or 
resiunes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
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in  the  Objective  Work  Plan  and  in  the 
pijciposed  budget.  Position  descriptions 
veiy  clearly  describe  each  position  and 
its  duties  and  clearly  relate  to  the 
pfli^onnel  staffing  required  to  achieve 
thej  project  objectives.  Resumes  and/or 
pr|::|posed  position  descriptions 
deJQionstrate  that  the  proposed  staff  are 
orllvill  be  qualified  to  carry  out  the 
pre  ject  activities.  Either  the  position 
das  criptions  or  the  resiunes  contain  the 
qualifications  and/or  specialized  skills 
assary  for  overall  quality 
lagement  of  the  project.  Resumes 
5t  be  included  if  individuals  have 

identified  for  positions  in  the 
plication. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hilling  staff  and  subcontracting  services  under 
anjapproved  ANA  grant: 

(3]  Project  Objectives,  Approach  and 
Aqiivities  (45  Points) 

me  application  proposes  specific 
prt)|ect  Objective  Work  Plan(s)  with 
activities  related  to  each  specific 
obi?ctive. 


le  Objective  Work  Plan(s)  in  the 
apblication  includes  project  objectives 
and  activities  for  each  budget  period 
proposed  and  demonstrates  that  each  of 
th^iobjectives  and  its  activities: 

pI  Is  measiuable  and/or  quantifiable  in 
temns  of  results  or  outcomes; 

f !  Supports  the  community's  social 
anj:  economic  development  strategy; 

9  Clearly  relates  to  the  community's 
loi  ;-range  goals; 

*  Can  be  accomplished  with  the 
available  or  expected  resources  during 
th^jproposed  project  period; 

1 1  Indicates  when  the  objective,  and 
nu  jbr  activities  under  each  objective, 
wi  [1  be  accomplished; 

<>  Specifies  who  will  conduct  the 
ad  ilvities  under  each  objective;  and 

• '  Supports  a  project  that  will  be 
co:  npleted,  self-sustaining,  or  financed 
by  either  than  ANA  funds  at  the  end  of 
th(  I  jproject  period. 

esults  or  Benefits  Expected  (20 
ts) 


jmpletion  of  the  proposed  objectives 
I  result  in  specific,  measurable 
|lts.  The  application  shows  how  the 
ted  results  will  help  the 
coiitmunity  meet  its  long-range  goal& 
Thid  specific  information  provided  in 
the  Narrative  and  objective  work  plans 
on  expected  results  or  benefits  for  each 
objective  is  the  standard  upon  which  its 
achievement  can  be  evaluated  at  the  end 
of  I  i  ich  budget  year. 


(5)  Budget  (10  Points) 

A  deteiiled  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Justifies  each  line  item,  with  a  well- 
written  justification,  in  the  budget 
categories  in  Section  B  of  the  Budget 
Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source.  Applicants  from 
American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands  are  not 
required  to  provide  a  20%  match  for  the 
non-Federal  share  since  the  level  of 
funding  available  for  the  planned  ANA 
grants  would  not  invoke  a  required 
match  for  grants  to  these  insular  areas. 
Therefore,  applicants  from  these  insular 
areas  may  not  have  points  reduced  for 
the  lack  uf  uialchlug  fuuds.  They  are, 
however,  expected  to  coordinate  and 
organize  the  delivery  of  any  non-ANA 
resources  they  propose  for  the  project, 
as  are  all  ANA  applicants. 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  fecilitate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project;  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

•  Includes  sufficient  funds  for 
principal  representatives  from  the 
applicant  organization  to  travel  to  one 
post-award  grant  training  and  technical 
assistance  conference.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

•  For  business  development  projects, 
the  proposal  demonstrates  that  the 
expected  retiun  on  the  funds  used  to 
develop  the  project  provides  a 
reasonable  operating  income  and  return 
within  a  future  specified  time  frame. 

•  Includes  an  employee  fringe  benefit 
budget  that  provides  grant-funded 
employees  with  a  qualified,  self- 
directed,  portable  retirement  plan  in 
addition  to  Social  Security.  The 

'  applicant  must  provide  a  retirement 
plan  fringe  benefit  for  grant  funded 
employees  salaries  of  five  (5)  percent. 
■   ANA  considers  a  retirement  plan  to  be 
a  necessary,  reasonable  and  allowable 
cost  in  accordance  with  0MB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fringe  benefit  plan  are: 

•  The  plan  must  be  "qualified",  i.e., 
approved  by  the  Internal  Revenue 
Service  to  receive  special  tax-favored 
treatment. 

•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants;  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 


•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  The  plan  must  be  a  401  (k)  for 
people  who  work  in  corporations  or 
403(b)  plan  for  people  who  work  for 
not-for-profit  organizations.  An  alternate 
proposal  may  be  submitted  for  review 
and  approval  during  grant  award 
negotiations.  Alternate  proposals  may 
include  the  use  of  Individual  Retirement 
Accounts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans, 
Combination  Plans,  etc.  In  no  case  will 

a  non-qualified  deferred  compensation 
plan,  e.g..  Supplemental  Executive 
Retirement  Plan  (SERPs)  or  Executive 
Bonus  Plan  be  accepted. 

G.  Application  CKie  Dates 

The  closing  dates  for  submission  of 
applications  under  this  competitive  area 
are:  October  8,  1999,  January  28,  2000 
and  May  5,  2000. 

H.  Contact  Information 

Contact  the  ANA  Applicant  Help 
Desk  at  202-690-7776  for  assistance. 

Competitive  Area  2.  Alaska-Specific 
Social  and  Economic  Development 
Strategies  (SEDS)  Projects 

A.  Pmpose  and  Availability  of  Funds 

This  competitive  area  fimds  Alaska 
Native  social  and  economic 
development  projects.  Approximately 
$1.5  million  of  financial  assistance  is 
anticipated  to  be  available  for  Alaska 
Native  governance,  social  and  economic 
development  projects. 

ANA  plans  to  award  approximately 
15-18  grants  under  this  competitive 
area.  For  individual  village  projects,^  the 
funding  level  for  a  budget  period  of  12 
months  will  be  up  to  $100,000;  for 
regional  nonprofit  and  village  consortia, 
the  funding  le\nsl  for  a  budget  period  of 
12  months  will  be  up  to  $150,000, 
commensurate  with  approved  multi- 
village  objectives. 

B.  Background 

Based  on  the  three  ANA  goals 
described  in  Part  I,  ANA  implemented 
a  special  Alaska  social  and  economic 
development  initiative  in  fiscal  year 
1984.  'This  special  effort  was  designed  to 
provide  financial  assistance  at  the 
village  level  or  for  village-specific 
projects  aimed  at  improving  a  village's 
governance  capabilities  and  for  social 
and  economic  development. 

This  competitive  area  continues  to 
implement  this  special  initiative.  ANA 
believes  both  the  nonprofit  and  for- 
profit  corporations  in  Alaska  can  play 
an  important  supportive  role  in  assisting 
individual  villages  to  develop  and 
implement  their  own  locally  determined 
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strategies  which  capitalize  on 
opportunities  afforded  to  Alaska  Natives 
under  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA),  Public  Law 
92-203. 

While  the  Administration  for  Native 
Americans  does  not  fund  objectives  or 
activitiee  for  the  core  administration  of 
an  organization.  ANA  will  consider 
funding  core  administrative  capacity 
building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place. 

C.  Proposed  Projects  To  Be  Funded 

Examples  of  the  types  of  projects  that 
ANA  may  fund  include,  but  are  not 
limited  to,  projects  that  will: 

Governance 

•  Initiate  demonstration  programs  at 
the  regional  level  to  allow  Native  people 
to  become  involved  in  developing 
strategies  to  maintain  and  develop  their 
economic  subsistence  base; 

•  Assist  villages  in  developing  land 
use  capabilities  and  skills  in  the  areas 
of  land  and  natural  resource 
management  and  protection,  resource 
assessment  and  conducting 
environmental  impact  studies; 

•  Assist  village  consortia  in  the 
development  of  tribal  constitutions, 
ordinances,  codes  and  tribal  coiut 
systems; 

•  Develop  agreements  between  the 
State  and  vUlages  that  transfer  programs 
jmisdictions,  and/or  control  to  Native 
entities; 

•  Strengthen  village  government 
control  of  land  management,  including 
land  protection,  through  coordination  of 
land  use  planning  with  village 
corporations  and  cities,  if  appropriate; 

•  Assist  in  status  clarification 
activities; 

•  Initiate  village  level  mergers 
between  village  coimcils,  village 
corporations  and  others  to  coordinate 
programs  and  services  which  safeguard 
the  health,  weU  being  and  culture  of  a 
community  and  its  people; 

•  Strengthen  local  governance 
capabilities  through  the  development  of 
village  consortia  and  regional  IRAs 
(Indian  Reorganization  Act  councils 
organized  under  the  Indian 
Reorganization  Act,  25  U.S.C.  473a): 

•  Assist  villages  in  preparing  and 
coordinating  plans  for  the  development 
and/or  improvement  of  water  and  sewer 
systems  within  the  village  boimdaries; 

•  Assist  villages  in  establishing 
initiatives  through  which  youth  may 
participate  in  the  governance  of  the 
community  and  be  trained  to  assume 
leadership  roles  in  village  governments; 
and 

•  Consider  strategies  and  plans  to 
protect  against,  monitor,  and  assist 


when  catastrophic  events  occiu,  such  as 
oil  spills  or  earthquakes. 

Economic  Development 

•  Assist  villages  in  developing 
businesses  and  industries  which:  (1)  use 
local  materials;  (2)  create  jobs  for  Alaska 
Natives:  (3)  are  capable  of  high 
productivity  at  a  small  scale  of 
operation;  and  (4)  complement 
traditional  and  necessary  seasonal 
activities; 

•  Substantially  increase  and 
strengthen  efforts  to  establish  and 
improve  the  village  and  regional 
infrastructure  and  the  capabilities  to 
develop  and  manage  resources  in  a 
highly  competitive  cash-economy 
system: 

•  Assist  villages,  or  consortia  of 
villages,  in  developing  subsistence 
compatible  industries  that  will  retain 
local  dollars  in  villages; 

•  Assist  in  the  establishment  or 
expansion  of  native-businesses;  and 

•  Assist  villages  in  labor  export;  i.e., 
people  leaving  the  local  communities 
for  seasonal  work  and  retiiming  to  their 
communities. 

Social  Development 

•  Assist  in  developing  training  and 
education  programs  for  local  jobs  in 
education,  government,  and  health- 
related  fields;  and  work  with  these 
agencies  to  encourage  job  replacement 
of  non-Natives  by  trained  Natives; 

•  Develop  local  models  related  to 
comprehensive  planning  and  delivery  of 
social  services; 

•  Develop  new  service  programs, 
initially  established  with  ANA  funds, 
which  will  be  funded  by  local 
communities  or  the  private  sector  for 
continued  operation  after  the  ANA  grant 
expires. 

•  Develop  or  coordinate  with  State- 
funded  projects,  activities  designed  to 
decrease  the  incidence  of  child  abuse 
and  neglect,  fetal  alcohol  syndrome, 
and/or  suicides; 

•  Assist  in  obtaining  licenses  to 
provide  housing  or  related  services  fit>m 
State  or  local  governments;  and 

•  Develop  businesses  to  provide  relief 
for  caretakers  needing  respite  from 
human  service-related  care  work. 

D.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  imder  this  competitive 
area: 

•  Federally  recognized  Indian  Tribes 
in  Alaska; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 


•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village  specific  projects;  and 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects. 

Further  information  on  eligibility 
requirements  is  presented  in  Part  I, 
ANA  Policy  and  Goals.  Some  important 
policies  found  in  Part  I  are  highlighted 
as  follows: 

Current  ANA  SEDS  grantees  in  Alaska 
whose  project  period  ends  on  or  before 
September  30,  2000  are  eligible  to  apply 
for  a  grant  award  under  this  program 
announcement.  The  Project  Period  is 
noted  in  Block  9  of  the  "Financial 
Assistance  Award"  document. 
Applicants  for  new  grants  may  not  have 
a  pending  request  to  extend  their 
existing  grant  beyond  September  30, 
2000. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission, 
liie  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

If  the  applicant,  other  than  a  tribe  or 
an  Alaska  Native  Village  government,  is 
proposing  a  project  benefitting  Native 
Americans  or  Alaska  Natives,  or  both,  it 
must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community,  to 
be  served.  To  establish  compliance  with 
the  requirement  in  the  regulations  for  a 
Board  representative  of  the  commimity 
applicants  should  provide  information 
establishing  that  at  least  ninety  (90) 
percent  of  the  individuals  serving  on  a 
non-profit  applicant's  board  fall  into 
one  or  more  of  the  following  categories: 
(1)  A  current  or  past  member  of  the 
community  to  be  served;  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cultiual  relationship  with  the 
community  to  be  served.  A  list  of  board 
members  with  this  information 
including  Tribal  or  Village  affiliation,  is 
one  of  the  most  suitable  approaches  for 
demonstrating  compliance  with  this 
requirement. 

Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  Tribe,  or 
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Native  American  conununity  except  that 
a  tpbally  controlled  college  or 
iinjiirersity  (TCU)  may  apply  in  addition 
to  the  Tribe.  If  a  federally  recognized 
Tri^  or  Alaska  Native  village  chooses 
nMJto  apply,  it  may  support  another 
applicant's  project  (e.g.,  a  tribal 
organization)  which  serves  or  impacts 
th^ir  reservation.  In  this  case,  the 
apfilicant  must  include  a  Tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  approval  of  the  project  and 
.  th^  Tribe's  imderstanding  that  the  other 
apt^cant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
unkjer  that  specific  competitive  area 
both  for  the  current  competition  and  for 
the  duration  of  the  approved  grant 
pef|od. 

Although  for-profit  regional 
corporations  established  imder  ANCSA 
are  bot  eligible  applicants,  individual 
viUiiges  and  Indian  commimities  are 
encpuraged  to  use  for-profit  regional 
corporations  as  subcontractors  and  to 
coiipborate  with  them  in  joint-venture 
projects  for  promoting  social  and 
eci^homic  self-sufficiency.  ANA 
entourages  the  for-profit  corporations  to 
assist  the  villages  in  developing 
applications  and  to  participate  as. 
suhcontractors  in  a  project. 

irantee  Share  of  the  Project 

itees  must  provide  at  least  20 
peti^ent  of  the  total  approved  cost  of  the 
project;  i.e.  the  siun  of  the  Federal  share 
anqjthe  non-Federal  share.  Further 
infiirmation  on  this  requirement  is 
presented  in  Part  I,  ANA  Policy  and 

Bview  Criteria 

proposed  project  should  reflect  the 
puTjJoses  of  ANA'S  SEDS  policy  and 
goals  (described  in  the  Backgroimd 
section  of  this  competitive  area  and  in 

HIackgroimd  section  of  Competitive 
1),  include  a  social  and  economic 
lopment  strategy  which  reflects  the 
ne^s  and  specific  circumstances  of  the 
local  community,  and  address  the 
specific  developmental  steps  that  the 
trib*  or  Native  American  community  is 
imdertaking  toward  self-sufficiency. 

"The  evaluation  criteria  are  closely 
relied  to  each  other  and  are  considered 
as  i  I  whole  in  judging  the  overall  quality 
of  an  application.  Points  are  awarded 
only  to  applications  which  are 
responsive  to  this  competitive  area  and 
theH|9  criteria.  Proposed  projects  will  be 
reviewed  on  a  competitive  basis  using 
tha  following  evaluation  criteria: 

(i!l  Long-Range  Goals  and  Available 
Re^6urces  (15  Points) 

(^  The  application  describes  the  long- 
ranUe  goals  and  strategy,  including: 


•  How  specific  social,  governance 
and  economic  long-range  commimity 
goals  relate  to  the  proposed  project  and 
strategy; 

•  now  the  community  intends  to 
achieve  these  goals; 

•  The  relationship  between  the  long- 
range  goals  and  the  applicant's 
comprehensive  commiuiity  social  and 
economic  development  plan.  (Inclusion 
of  the  community's  entire  development 
plan  is  not  necessary);  and 

•  A  clearly  delineated  social  and 
economic  development  strategy  (SEDS). 

The  application  identifies  and 
documents  pre-existing  and  planned 
involvement  and  support  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
The  type  of  community  you  serve  and 
natiue  uf  the  proposal  being  made,  will 
influence  the  type  of  dociunentation 
necessary.  For  example,  a  Tribe  may 
choose  to  address  this  requirement  by 
submitting  a  resolution  stating  that 
community  involvement  has  occurred 
in  the  project  planning  or  may 
determine  that  additional  community 
support  work  is  necessary. 

A  tribal  organization  may  submit 
resolutions  supporting  the  project 
proposal  from  each  of  its  members 
tribes,  as  well  as  a  resolution  from  the 
applicant  organization.  Other  examples 
of  dociunentation  include:  community 
surveys;  minutes  of  community 
meetings;  questionnaires;  tribal 
presentations;  and/or  discussion/ 
position  papers. 

Applications  irom  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  describe  their 
membership  and  define  how  the 
organization  operates. 

(b)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resoiuces 
should  be  documented  by  letters  of 
commitment  of  resoiuces,  not  merely 
letters  of  support.  "Letters  of 
commitment"  are  binding  when  they 
specifically  state  the  nature,  the  amoimt, 
and  conditions  imder  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds. 
"Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or  do  not 
factually  establish  the  authenticity  of 
other  resources  and  do  not  offer  or  bind 
specific  resources  to  the  project. 


For  example,  a  letter  from  another 
Federal  agency  or  foundation  pledging  a 
commitment  of  $200,000  in 
construction  funding  to  complement 
proposed  ANA  funded  pre-construction 
activity  is  evidence  of  a  firm  funding 
commitment  These  resources  may  be 
human,  natiual  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources.  (Applicant  statements  that 
additional  funding  will  be  sought  from 
other  specific  sources  are  not 
considered  a  binding  commitment  of 
outside  resources.) 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

(2)  Organizational  Capabilities  and 
Qualifications  (10  Points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  demonstrated.  The 
application  clearly  shows  the  successful 
management  of  projects  of  similar  scope 
by  the  organization,  and/or  by  the 
individuals  designated  to  manage  the 
project. 

(b)  Position  descriptions  and/or 
resiunes  of  key  personnel,  including 
thos  J  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  die 
proposed  Budget  of  the  application. 
Position  descriptions  very  clearly 
describe  each  position  and  its  duties 
and  clearly  relate  to  the  personnel 
staffing  required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  staif  are  qualified  to  carry 
out  the  project  activities.  Either  the 
position  descriptions  or  the  resumes 
contain  the  qualifications  and/or 
specialized  skills  necessary  for  overall 
quality  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  sUtingly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 
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(3)  Project  Objectives,  Approach  and 
Activities  (45  Points) 

The  application  proposes  specific 
project  objective  work  plans  with 
activities  related  to  each  specific 
objective.  The  objective  work  planCs)  in 
the  application  includes  project 
objectives  and  activities  for  each  budget 
iperiod  proposed  and  demonstrates  that 
each  of  the  objectives  and  its  activities: 

•  Is  measurable  and/or  quantifiable  in 
tenns  of  results  or  outcomes; 

•  Supports  the  conmuuiitjr's  social 
and  economic  development  strategy: 

•  Clearly  relates  to  the  community's 
long-range  goals; 

•  Can  be  accomplished  with  the 
available  or  expected  resources  diuing 
the  proposed  project  period; 

•  Indicates  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished; 

•  Specifies  who  will  conduct  the 
activities  under  each  objective;  and 

•  Supports  a  project  Ihat  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected  (20 
Points) 

Completion  of  the  proposed  objectives 
will  result  in  specific,  measiuable 
results.  The  application  shows  how  the 
expected  results  will  help  the 
community  meet  its  long-range  goals. 
The  specific  information  provided  in 
the  narrative  and  objective  work  plans 
on  expected  results  or  benefits  for  each 
objective  is  the  standard  upon  which  its 
achievement  can  be  evaluated  at  the  end 
of  each  budget  year. 

(5)  Budget  (10  Points) 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Justifies  each  line  item,  with  a  well- 
written  justification,  in  the  budget 
categories  in  Section  B  of  the  Budget 
Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source.  All  applicants  are 
expected  to  coordinate  and  organize  any 
non-ANA  resources  they  propose  for  the 
project,  as  are  all  ANA  applicants. 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project;  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

•  Includes  sufficient  funds  for 
principal  representatives  fiom  the 
applicant  organization  to  travel  to  one 
post-award  grant  training  and  technical 


assistance  conference.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

•  For  business  development  projects, 
the  proposal  demonstrates  that  the 
expected  return  on  the  funds  used  to 
develop  the  project  provides  a 
reasonable  operating  income  and  return 
within  a  future  specified  time  frame. 

•  Includes  an  employee  fringe  benefit 
budget  that  provides  punt-funded 
employees  with  a  qualified,  self- 
directed,  portable  retirement  plan  in 
addition  to  Social  Security.  The 
applicant  must  provide  a  retirement 
plan  fringe  benefit  of  five  (5)  percent  of 
grant  funded  employees'  salaries. 

ANA  considers  a  retirement  plan  to  be 
a  necessary,  reasonable  and  allowable 
cost  in  accordance  with  OMB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fringe  benefit  plan  are: 

•  The  plan  must  be  "qualified",  i.e., 
approved  by  the  Internal  Revenue 
Service  to  receive  special  tax-favored 
treatment. 

•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants;  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  The  plan  must  be  a  401  (k)  for 
people  who  work  in  corporations  or 
403(b)  plan  for  people  who  work  for 
not-for-profit  organizations.  An  alternate 
proposal  may  be  submitted  for  review 
and  approval  during  grant  award 
negotiations.  Alternate  proposals  may 
include  the  use  of  Individual  Retirement 
Accoimts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans, 
Combination  Plans,  etc.  In  no  case  will 

a  non-qualified  deferred  compensation 
plan,  e.g..  Supplemental  Executive 
Retirement  Plan  (SERPs)  or  Executive 
Bonus  Plan  be  accepted. 

G.  Application  Due  Date 

The  closing  date  for  submission  of 
applications  under  this  competitive  area 
is:  May  12,  2000.  Applicants  are 
reminded  that  for  this  May  closing, 
applications  for  SEDS  grants  from 
Alaska  Native  entities  may  be  submitted 
under  either  Competitive  Area  1  or 
Competitive  Area  2,  but  not  both. 

H.  Contact  Information 

Contact  the  ANA  Applicant  Help 
Desk  at  202-690-7776  for  assistance. 


Competitive  Area  3.  Indian 
Environmental  Regulatory  Enhancement 
Projects 

A.  Purpose  and  Availability  of  Fimds 

This  competitive  area  funds 
environmental  regulatory  enhancement 
projects.  Approximately  $3  million  of 
fiinancial  assistance  is  anticipated  to  be 
available  for  environmental  regulatory 
enhancement  projects.  ANA  expects  to 
award  approximately  35  grants  under 
this  competitive  area.  The  funding  level 
for  a  budget  period  of  12  months  will  be 
up  to  $250,000.  An  applicant  may 
propose  project  periods  of  between  12 
and  36  months. 

B.  Background 

Despite  an  increasing  environmental 
responsibility  and  growing  awareness  of 
environmental  issues  on  Indian  lands, 
there  has  been  a  lack  of  resources 
available  to  tribes  to  develop  tribal 
environmental  programs  that  are 
responsive  to  tribal  needs.  In  many 
cases,  this  lack  of  resources  has  resulted 
in  a  delay  in  action  on  the  part  of  the 
tribes. 

Some  of  the  critical  issues  identified 
by  tribes  before  Congressional 
committees  include: 

•  The  need  for  assistance  to  train 
professional  staff  to  monitor  and  enforce 
tribal  environmental  programs; 

•  The  lack  of  adequate  data  for  tribes 
to  develop  environmental  statutes  and 
establish  environmental  quality 
standards;  and 

•  The  lack  of  resources  to  conduct 
studies  to  identify  sources  of  pollution 
and  the  ability  to  determine  the  impact 
on  existing  environmental  quality. 

As  a  result.  Congress  enacted  the 
Indian  Environmental  Regulatory 
Enhancement  Act  of  1990  (Public  Law 
101-408)  to  strengthen  tribal 
governments  through  building  capacity 
Mdthin  the  tribes  in  order  to  identify, 
plan,  develop,  and  implement 
environmental  programs  in  a  manner 
that  is  consistent  with  tribal  culture. 
ANA  is  to  support  these  activities  on  a 
govermnent-to-govemment  basis  in  a 
way  that  recognizes  tribal  sovereignty 
and  is  consistent  with  tribal  culture. 

The  Administration  for  Native 
Americans  believes  that  responsibility 
for  achieving  environmental  regulatory 
enhancement  rests  with  the  governing 
bodies  of  Indian  tribes,  Alaska  Native 
villages,  and  with  the  leadership  of 
Native  American  groups. 
"Environmental  regulatory 
enhancement"  includes  (but  is  not 
limited  to)  the  planning,  development, 
and  application  of  laws,  training, 
monitoring,  and  enforcement 
procedures,  tribal  coiuts,  environmental 
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la))oratories  and  other  facilities,  and 
associated  regulatory  activities  to 
stiangthen  the  tribal  govenunent's 
capacity  to  enhance  the  quality  of 
reaarvation  life  as  measured  by  the 
reduction  of  pollutants  in  the  air,  water, 
soil,  food  and  materials  encountered  by 
inlmbitants  of  tribes  and  villages, 
rogress  toward  the  goal  of 

jnmental  regulatory  enhancement 
Id  include  the  strengthening  of 
'  environmental  laws,  providing  for 
ling  and  education  of  those 
eiQpIoyees  responsible  for  ensuring 
compliance  with  and  enforcement  of 
thise  laws,  and  the  development  of 
proerams  to  conduct  compliance  and 
enforcement  functions. 

Other  functions  leading  toward 
en|iancing  local  regulatory  capacity 
include,  but  are  not  limited  to: 

i  Environmental  assessments; 

f  Development  and  use  of 
enjvlironmental  laboratories:  and 

♦I  Development  of  court  systems  for 
enforcement  of  tribal  and  Federal 
en  i'jironmental  laws. 

1  iltimate  success  in  this  program  will 
be  ijealized  when  the  applicant's  desired 
leV41  of  environmental  quality  is 
sd  and  maintained. 

posed  Projects  To  Be  Funded 


icial  assistance  provided  by  ANA 
Is  available  for  developmental  pro)ects 
designed  to  assist  tribes  in  advancing 
thair  capacity  and  capability  to  plan  for 
anx 

1 1 1  Develop  or  enhance  the  tribal 
environmental  regulatory  infrastructure 
required  to  support  a  tribal 
environmental  program,  and  to  regulate 
and  enforce  environmental  activities  on 
Inc^ian  lands  pursuant  to  Federal  and 
Indian  law; 

jj  Develop  regulations,  ordinances 
and  laws  to  protect  the  environment; 

^  I  Develop  the  technical  and  program 
capacity  to  carry  out  a  comprehensive 
tripel  environmental  program  and 
peHbrm  essential  environmental 
pnteram  functions; 

♦  Promote  environmental  training 
ani  1  education  of  tribal  employees; 
1 1  Develop  technical  and  program 
capability  to  meet  tribal  and  Federal 
latory  requirements; 
I  Develop  technical  and  program 
ability  to  monitor  compliance  and 
^rcement  of  tribal  environmental 
lations,  ordinances,  and  laws;  and 
Ensure  the  tribal  court  system 
enforcement  requirements  are 
developed  in  concert  with  and  support 
the  tribe's  comprehensive 
environmental  program. 


D.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  imder  this  competitive 
area: 

•  Federally  recognized  Indian  tribes; 

•  Incorporated  non-federally  and 
State  recognized  Indian  tribes; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/Associations  with  village 
specific  projects;  and 

•  Other  tribal  or  village  organizations 
or  consortia  of  Indian  tribes. 

•  Tribal  governing  bodies  (IRA  or 
traditional  councils)  as  recognized  by 
the  Bureau  of  Indian  Affairs. 

The  following  organizations  are  not 
eligible  to  apply  based  on  the 
determination  that  they  do  not  own  or 
manage  resources  for  which 
environmental  regulatory  projects  are 
directed  and  therefore  are  not 
empowered  to  perform  such  projects: 

•  Urban  Indian  Centers; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Public  and  nonprofit  private 
agencies  serving:  Native  Hawaiians, 
peoples  from  Guam,  American  Samoa, 
the  Commonwealth  of  Northern  Mariana 
Islands,  and  the  Republic  of  Palau; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community  based 
organizations;  and 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives.    - 

Fiuther  information  on  eligibility 
requirements  is  presented  in  Part  I, 
ANA  Policy  and  Goals.  Some  important 
policies  foimd  in  Part  I  are  highlighted 
as  follows: 

Current  ANA  Indian  Environmental 
Regulatory  Enhancement  project 
grantees  whose  grant  project  period 
ends  on  or  before  September  30,  2000 
are  eligible  to  apply  for  a  grant  award 
under  this  program  announcement.  The 
Project  Period  is  noted  in  Block  9  of  the 
"Financial  Assistance  Award" 
document.  Applicants  for  new  grants 
may  not  have  a  pending  request  to 
extend  their  existing  grant  beyond 
September  30,  2000. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 


Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

If  the  applicant,  other  than  a  tribe  or 
an  Alaska  Native  Village  government,  is 
proposing  a  project  benefitting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community,  to 
be  served.  To  establish  compliance  with 
the  requirement  in  the  regulations  for  a 
Board  representative  of  the  community 
applicants  should  provide  information 
establishing  that  at  least  ninety  (90) 
percent  of  the  individuals  serving  on  a 
non-profit  applicant's  board  tail  into 
one  or  more  of  the  following  categories: 
(1)  A  ciurent  or  past  member  of  the 
community  to  be  served;  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cultuiral  relationship  with  the 
community  to  be  served.  A  list  of  board 
members  with  this  information 
including  Tribal  or  Village  affiliation,  is 
one  of  the  most  suitable  approaches  for 
demonstrating  compliance  with  this 
requirement. 

Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  Tribe,  or 
Native  American  conunimity.  If  a 
federally  recognized  Tribe  or  Alaska 
Native  village  chooses  not  taapply,  it 
may  support  another  applicant's  project 
(e.g.,  a  tribal  organization)  which  serves 
or  impacts  their  reservation.  In  this  case, 
the  applicant  must  include  a  Tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  approval  of  the  project  and 
the  Tribe's  understanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
under  that  specific  competitive  area 
both  for  the  current  competition  and  for 
the  duration  of  the  approved  grant 
period. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project;  i.e.  the  siun  of  the  Federal  share 
and  the  non-Federal  share.  Further 
information  on  this  requirement  is 
presented  in  Part  I,  ANA  Policy  and 
Goals. 

F.  Review  Criteria 

A  proposed  project  should  reflect  the 
environmental  regulatory  purposes 
stated  and  described  in  the  Background 
section  of  this  competitive  area.  The 
evaluation  criteria  are  closely  related  to 
each  other  and  are  odnsidered  as  a 
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whole  in  judging  the  overaU  quality  of 
an  application.  Points  are  awarded  only 
to  applications  which  are  responsive  to 
this  competitive  area  and  these  criteria. 
Proposed  projects  will  be  reviewed  on  a 
competitive  basis  using  the  following 
evaluation  criteria: 

(1)  Long-Range  Goals  and  Available 
Resources  (15  Points) 

(a)  The  application  describes  the  long- 
range  goals  and  strategy,  including: 

•  How  specific  environmental 
regulatory  enhancement  long-range 
goal(s)  relate  to  the  proposed  project 
and  strategy; 

•  How  the  community  intends  to 
achieve  these  goals; 

•  The  applicant's  specific 
environmental  regulatory  needs;  and 

•  A  clearly  delineated  strategy  to 
improve  the  capability  of  the  governing 
body  of  a  tribe  to  regulate 
environmental  quality  through 
enhancing  local  capacity  to  perform 
necessary  regulatory  functions. 

The  application  identifies  and 
documents  pre-existing  and  planned 
involvement  and  support  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
The  type  of  community  you  serve  and 
nature  of  the  proposal  being  made,  will 
influence  the  type  of  documentation 
necessary.  For  example,  a  Tribe  may 
choose  to  address  this  requirement  by 
submitting  a  resolution  stating  that 
community  involvement  has  occurred 
in  the  project  planning  or  may 
detennine  that  additional  community 
support  worii  is  necessary. 

Similarly,  a  tribal  oiganization  may 
submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
member  tribes,  as  well  as  a  resolution 
from  the  applicant  organization.  Other 
examples  of  doounentation  include: 
community  sxuveys;  minutes  of  ^ 
community  meetings;  questionnaires; 
tribal  presentations;  and/or  discussion/ 
position  papers. 

(b)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  of 
commitment  of  resources,  not  merely 
letters  of  support.  "Letters  of 
commitment"  are  binding  when  they 
specifically  state  the  nature,  the  amount, 
and  conditions  under  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds. 
"Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or  do  not 
factually  establish  the  authenticity  of 


other  resources  and  do  not  offer  or  bind 
specific  resources  to  the  project. 

For  example,  a  letter  from  another 
Federal  agency  or  foundation  pledging  a 
commitment  of  $200,000  in 
construction  funding  to  complement 
proposed  ANA  funded  pre-construction 
activity  is  evidence  of  a  firm  funding 
commitment.  These  resources  may  be 
hiunan,  natural  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources.  (Applicant  statements  that 
additional  funding  wiU  be  sought  from 
other  specific  soiuces  are  not 
considered  a  binding  commitment  of 
outside  resources.) 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  muA  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

(2)  Organizational  Capabilities  and 
Qualifications  (15  Points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  described  and  explained.  Evidence  of 
the  applicant's  ability  to  nlanage  a 
project  of  the  scope  proposed  is  well 
documented.  The  application  clearly 
shows  the  successful  management  of 
projects  of  similar  scope  by  the 
organization,  and/or  by  the  individuals 
designated  to  manage  or  consult  on  the 
project.  The  tribe  itself  may  not  have 
experience  to  meet  this  requirement  but 
the  proposed  staff  and  consultants 
should  have  the  required  qualifications 
and  experience.  The  application  should 
clearly  describe  any  previous  or  cxurent 
activities  of  the  applicant  organization 
or  proposed  staff  and/or  consultants  in 
support  of  environmental  regulatory 
enhancement. 

(b)  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  die 
proposed  Budget  of  the  application. 
Position  descriptions  very  clearly 
describe  each  position  and  its  duties 
and  clearly  relate  to  the  personnel 
staffing  required  to  achieve  the  project 
objectives.  Resumes  indicate  that  the 
proposed  staff  are  qualified  to  carry  out 
the  project  activities.  Either  the  positicm 
descriptions  or  the  resumes  contain  the 
qualifications  and/or  specialized  skills 
necessary  for  overall  quality 


management  of  the  project.  Resiunes 
must  be  included  if  individuals  have 
been  identified  for  positions  in  the 
application. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(3)  Project  Objectives,  Approach  and 
Activities  (40  Points) 

The  application  proposes  specific 
project  objective  work  plans  with 
activities  arelated  to  each  specific 
objective.  The  objective  work  plan(s)  in 
the  application  includes  project 
objectives  and  activities  for  each  budget 
period  proposed  and  demonstrates  that 
each  of  the  objectives  and  its  activities: 

•  Is  measiuable  and/or  quantifiable  in 
terms  of  results  or  outcomes; 

•  Supports  the  community's  strategy 
for  environmental  regulatory 
enhancement; 

•  Clearly  relates  to  the  community's 
long-rance  environmental  goals; 

•  Can  oe  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

•  Indicates  when  the  objective,  and 
major  activities  under  each  objisctive, 
will  be  accomplished; 

•  Specifies  who  will  conduct  the 
activities  under  each  objective;  and 

•  Supports  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Residts  or  Benefits  Expected.  (20 
points) 

Completion  of  the  proposed  objectives 
will  result  in  specific,  measurable 
results.  The  application  shows  how  the 
expected  results  will  help  the~ 
community  meet  its  long-range 
environmental  goals.  The  specific 
information  provided  in  the  narrative 
and  objective  work  plans  on  expected 
results  or  benefits  for  each  objective  is 
the  standard  upon  which  its 
achievement  can  be  evaluated  at  the  end 
of  each  budget  year. 

(5)  Budget  (10  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Justifies  each  line  item,  with  a  well- 
written  justification,  in  the  budget 
categories  in  Section  B  of  the  Budget 
Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source.  All  applicants  are 
expected  to  coordinate  and  organize  the 
delivery  of  any  non-ANA  resources  they 
propose  for  the  project,  as  are  all  ANA 
applicants. 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitate 
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the  detennination  of  cost  allowability 
an^  the  relevance  of  these  costs  to  the 
pr^osed  project;  and 

Requests  funds  which  are 
}priate  and  necessary  for  the  scope 
le  proposed  project. 
Includes  sufficient  funds  for 
||cipal  representatives  firom  the 
leant  organization  to  travel  to  one 
^-award  grant  training  and  technical 
as^^tance  conference,  l^s  travel  and 
traji^ung  should  occur  as  soon  as 
ical. 

For  business  development  projects, 
th^lproposal  demonstrates  that  the 
expected  return  on  the  funds  used  to 
deuelop  the  project  provides  a 
re9f  onable  operating  income  and  return 
wi^n  a  future  spe<dfied  time  frame. 

^{includes  an  employee  fringe  benefit 
baaget  that  provides  gmnt-funded 
eiAployees  with  a  qualified,  self- 

'd,  portable  retirement  plan  in 
tion  to  Social  Security.  The 
^licant  must  provide  a  retirement 
firinge  benefit  of  five  (5)  percent  of 
t  funded  employees-salaries,  grant 

JA  considers  a  retirement  plan  to  be 
a  qtcessary,  reasonable  and  allowable 
coH  in  accordance  with  OMB  rules, 
nun  standards  for  an  acceptable 
9ment  fringe  benefit  plan  are: 
The  plan  must  be  "qualified",  i.e., 
roved  by  the  hitemal  Revenue 
ace  to  receive  special  tax-favored 
lent. 

t  The  plan  exists  for  the  exclusive 
behjefit  of  the  participants;  funds  are  to 
bejilsed  for  retirement  and  certain  other 
pr«*retirement  needs,  not  for  the 
organization's  needs. 

f  The  plan  must  have  a  vesting 
scliedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

1 1  The  plan  must  be  a  401  (k)  for 
pemle  who  work  in  corporations  or 
408Jtb)  plan  for  people  who  work  for 
no^jfor-profit  organizations.  An  alternate 
losal  may  be  submitted  for  review 
[  approval  during  grant  award 
stiations.  Alternate  proposals  may 
ide  the  use  of  Individual  Retirement 
aunts,  Money  Purchase  Pension 
s.  Defined  Benefit  Pension  Plans, 
bbination  Plans,  etc.  In  no  case  will 
a  4q n-qualified  deferred  compensation 
pl^,  e.g..  Supplemental  Executive 
Retirement  Plan  (SERPs)  or  Executive 
BoUus  Plan  be  accepted. 

Application  Due  Date 

le  closing  date  for  submission  of 
app^cations  imder  this  competitive  area 
is  February  25,  2000. 
Contact  Information 
(pbntact  the  ANA  Applicant  Help 
DeB  c  at  202-690-7776  for  assistance. 


Part  in — General  Application 
Informatioa  and  Gtddance 

A.  Definitions 

Funding  areas  in  this  program 
announcement  are  based  on  the 
following  definitions: 

•  A  "multi-purpose  community-based 
Native  American  organization"  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
commimity.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  economic, 
artistic,  cultural,  and  recreational 
activities,  and  the  delivery  of  huiman 
services  such  as  health  care,  day  care, 
counseling,  education,  and  training. 

•  A  "multi-year  project"  is  a  project 
on  a  single  theme  that  requires  more 
than  12  months  to  complete  and  afi'ords 
the  applicant  an  opportunity  to  develop 
and  address  more  complex  and  in-depdi 
strategies  than  can  be  completed  in  one 
year.  A  multi-year  project  cannot  be  a 
series  of  unrelated  objectives  with 
activities  presented  in  chronological 
order  over  a  two  or  three  year  period. 

•  "Budget  Period"  is  the  interval  of 
time  (usually  12  months)  into  which  the 
project  period  is  divided  for  budgetary 
and  funding  purposes. 

•  "Core  administration"  is  funding 
for  staff  salaries  for  those  functions 
which  support  the  organization  as  a 
whole,  or  for  purposes  unrelated  to  the 
actual  management  or  implementation 
of  work  conducted  under  an  ANA 
approved  project. 

•  "Environmental  regulatory 
enhancement"  includes  (but  is  not 
limited  to)  the  planning,  development, 
and  application  of  laws,  training, 
monitoring,  and  enforcement 
procediues,  tribal  courts,  environmental 
laboratories  and  other  facilities,  and 
associated  regulatory  activities  to 
strengthen  the  tribal  government's 
capacity  to  enhance  the  quality  of 
reservation  life  as  measured  by  the 
reduction  of  pollutants  in  the  air,  water, 
soil,  food  and  materials  encoimtered  by 
inhabitants  of  tribes  and  villages. 

•  "Real  Property"  means  land, 
including  land  improvements, 
structiues  and  appiutenances  thereto, 
excluding  movable  machinery  and 
equipment. 

•  "Construction"  is  the  term  which 
specifies  a  project  supported  through  a 
discretionary  grant  or  a  cooperative 


agreement,  to  support  the  initial 
building  of  a  facility. 
.  •  "Core  administration"  is  funding 
for  staff  salaries  for  those  functions 
which  support  the  organization  as  a 
whole,  or  for  purposes  luuelated  to  the 
actual  management  or  implementation 
of  work  conducted  imder  an  ANA 
approved  project.  Under  Competitive 
Area  2,  ANA  will  consider  funding  core 
administrative  capacity  building 
projects  at  the  village  government  level 
if  the  village  does  not  have  governing 
systems  in  place.  However,  functions 
and  activities  that  are  clearly  project 
related  are  eligible  for  grant  funding.  For 
example,  the  management  and 
administrative  functions  necessary  to 
carry  out  an  ANA  approved  project  are 
not  considered  "core  administration" 
and  are,  therefore,  eligible  costs. 
Additionally,  ANA  will  fund  the 
salaries  of  approved  staff  for  time 
actually  and  reasonably  spent  to 
implement  a  funded  ANA  project 

B.  Activities  That  Caimot  Be  Funded 

The  Administration  for  Native 
Americans  does  not  fund: 

•  Projects  that  operate  indefinitely  or 
require  ANA  funding  on  a  recurring 
basis. 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  which 
are  otherwise  eligible  to  apply  to  ANA 
("third  party  T/TA").  However,  the 
purchase  of  T/TA  by  a  grantee  for  its 
own  use  or  for  its  members'  use  (as  in 
the  case  of  a  consortium),  where  T/TA 
is  necessary  to  carry  out  project 
objectives,  is  acceptable.  In  addition,  T/ 
TA  is  an  allowable  activity  for 
environmental  regulatory  enhancement 
projects  submitted  under  Competitive 
Area  3. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  programs. 

•  ANA  will  not  fund  the  purchase  of 
real  property. 

•  ANA  will  not  fund  construction. 

•  Objectives  or  activities  for  the 
support  of  core  administration  of  an 
organization. 

•  Costs  of  fund  raising,  including 
financial  campaigns,  endowment  (frives, 
solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
uiiallowable  imder  a  grant  award. 
However,  even  though  these  costs  are 
unallowable  for  piuposes  of  computing 
charges  to  Federal  awards,  they  must  be 
treated  as  direct  costs  for  piuposes  of 
determining  indirect  cost  rates  and  be 
allocated  their  share  of  the 
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organization's  indirect  co^ts  if  they 
represent  activities  which  (1)  include 
the  salaries  of  personnel,  (2)  occupy 
space,  and  (3)  benefit  from  the 
organization's  indirect  costs. 

Proiects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
announcement  are  discussed.further  in 
Part  m.  Section  G,  General  Guidance  to 
Applicants,  below. 

C  Multi-Year  Projects 

A  multi-year  project  is  a  project  on  a 
single  theme  that  requires  more  than  12 
months  to  complete  and  affords  the 
applicant  an  opportunity  to  develop  and 
address  more  complex  and  in-depth 
strategies  than  can  be  completed  in  one 
year.  Applicants  are  encouraged  to 
develop  multi-year  projects.  A  multi- 
year  project  cannot  be  a  series  of 
unreLated  objectives  with  activities 
presented  in  chronological  order  over  a 
two  or  three  year  period. 

Awards,  on  a  competitive  basis,  will 
'  be  for  a  one-year  budget  period, 
although  project  periods  may  be  for 
three  years.  Application^  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period,  but  within  a  two-to-three  year 
project  period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satis&ctory  progress  of  the 
grantee  and  detomination  that 
continued  funding  would  be  in  the  best 
intraest  of  the  Government.  Therefore, 
this  program  announcement  does  not 
apply  to  current  ANA  grantees  with 
multi-year  projects  that  apply  for 
continuation  funding  for  their  second  or 
third  year  budget  periods. 

D.  Intergoveminental  Review  of  Federal 
Prograiu 

This  program  is  not  covered  by 
Executive  Order  12372  or  45  CFR  Part 
100. 

E.  The  Application  Process 

1.  Application  Submission  by  Mail 

One  signed  original,  and  two  copies, 
of  the  grant  application,  including  all 
attachments,  must  be  mailed  on  or 
before  the  specific  closing  date  of  each 
ANA  competitive  area  to:  U.S. 
Department  of  Health  and  Hiunan 
Services,  Administration  for  Children 
and  Families.  ACYF/Office  of  Grants 
Management.  370  L'Enfant  Promenade, 
S.W.,  Mail  Stop  HHH  326-F, 
Washington.  D.C.  20447-0002, 
Attention:  Lois  B.  Hodge,  ANA  No. 
93612-001. 

2.  Application  Submission  by  Courier 

Hand  delivered  applications  are 
accepted  between  the  hours  of  8:00  a.m. 


to  4:30  p.m.,  Monday  through  Friday,  if 
they  are  either  received  on  or  before  the 
deadline  date  or  postmarked  on  or 
before  the  established  closing  date  at: 
Administration  for  Children  and 
Families,  ACYF/Office  of  Grants 
Management,  ACF  Mail  Room,  Second 
Floor  Loading  Dock,  Aerospace  Center, 
901  D  Street,  S.W.,  Washington,  D.C. 
20024,  Attention:  Lois  B.  Hodge.  ANA 
No.  93612-001. 

2.  Application  Consideration 

The  ANA  Commissioner  determines 
the  final  action  to  be  taken  on  each  grant 
application  received  under  this  program 
annotmcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
annotmcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA.  An  incomplete  application  is  one 
that  is: 

•  Missing  Form  SF  424 

•  Does  not  have  a  signature  on  Form  SF 
424 

•  Does  not  include  proof  of  non-profit 
status,  if  applicable 

•  The  application  (Form  424)  must  be 
signed  by  an  individual  authorized  (1) 
to  act  for  the  applicant  tribe  or 
organization,  and  (2)  to  assimie  the 
applicant's  obligations  under  the  terms 
and  conditions  of  the  grant  award, 
including  Native  American  Program 
statutory  and  regulatory  requirements. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
annotmcement  are  subjected  to  a 
competitive  review  and  evaluation 
process  (discussed  in  section  G  below). 
Independent  review  panels  consisting  of 
reviewers  familiar  with  American 
Indian  Tribes  and  Native  American 
communities  and  organizations,  and 
environmental  issues,  as  appropriate, 
evaluate  each  application  using  the 
published  criteria  in  each  funding 
competitive  area.  As  a  result  of  the 
review,  a  normalized  ntimerical  score 
will  be  assigned  to  each  application.  A 
normalized  score  reflects  the  average 
score  from  the  reviewers,  adjusted  to 
reflect  the  average  score  &t)m  the 
panels. 

•  The  Commissioner's  funding 
decision  is  based  on  the  review  panel's 
analysis  of  the  application, 
recommendation  and  comments  of  ANA 
staff.  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act,  all  relevant  statutory  and 


regulatory  requirements,  this  program 
annotmcement,  and  the  availability  of 
funds. 

•  Successful  applicants  are  notified 
through  an  official  Financial  Assistance 
Award  (FAA)  document.  The  FAA  will 
state  the  amoimt  of  Federal  fimds 
awarded,  the  ptirpose  of  the  grant,  the 
terms  and  conditions  of  the  graiit  award, 
the  effective  date  of  the  award,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-ACF  matching 
share  requirement. 

•  Each  tribe.  Native  American 
organization,  or  other  eligible  applicant 
may  compete  for  a  grant  award  in  each 
of  the  three  competitive  areas.  However, 
no  applicant  may  receive  more  than  one 
SEDS  grant.  The  Administration  for 
Native  Americans  will  accept  only  one 
application  per  competitive  area  irom 
any  one  applicant.  Alaska  Native 
entities  may  receive  a  grant  under  either 
competitive  area  1  or  2,  but  not  tmder 
both.  Therefore,  applications  for  SEDS 
grants  irom  Alaska  Native  entities  may 
be  submitted  tmder  either  Competitive 
Area  1  or  Competitive  Area  2,  but  not 
both  at  the  same  time. 

•  If  an  eligible  applicant  sends  in  two 
applications  for  the  same  competitive 
area,  the  one  with  the  earlier  postmark 
will  be  accepted  for  review  unless  the 
Applicant  withdraws  the  earlier 
application. 

F.  The  Review  Process 

1.  Initial  Application  Review 

Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  annotmcement  will 
tmdergo  a  pre-review  to  determine  that: 

•  The  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  aimotmcement;  and 

•  Thg  application  is  signed  and 
submitted  by  the  deadline  explained  in 
section  G,  Application  Due  Date,  in  each 
competitive  area  of  this  aimotmcement. 

•  The  application  narrative,  forms 
and  materials  submitted  are  adequate  to 
allow  the  review  panel  to  undertake  an 
in  depth  evaluation  and  the  project 
described  is  an  allowable  type.  (All 
reqtiired  materials  and  forms  are  listed 
in  the  Grant  Application  Checklist  in 
the  Application  Kit). 

Applications  subjected  to  the  pre- 
review  described  above  which  fail  to 
satisfy  one  or  more  of  the  listed 
requirements  will  be  ineligible  or 
otherwise  excluded  from  competitive 
evaluation. 

2.  Competitive  Review  of  Accepted 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
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in  dependent  review  panel  on  the  basis 
of  the  specific  evaluation  criteria  listed 
in  Part  II.  These  criteria  are  used  to 
evaluate  the  quality  of  a  proposed 
project,  and  to  determine  the  likelihood 
oi  its  success. 

Ana  staff  caimot  respond  to  requests 
fotj  information  regarding  funding 
decisions  prior  to  the  official 
notification  to  the  applicants. 

i  Ifter  the  Commissioner  has  made 
d(!Cisions  on  all  applications, 
lu  iBuccessful  applicants  are  notified  in 

|ting  within  30  days.  The  notification 

be  accompanied  by  a  critique 
luding  recommendations  for 
inkbroving  the  application. 

3.1  Appeal  of  Ineligibility 

pplicants  who  are  initially  excluded 
competitive  evaluatiou  because  uf 
lligibility,  may  appeal  an  ANA 
;ision  of  applicant  ineligibility. 
:ewise,  applicants  may  also  appeal  an 
[A  decision  that  an  applicant's 
imposed  activities  are  ineligible  for 
consideration.  The  appeals 
ess  is  stated  in  the  final  rule 
lished  in  the  Federal  Register  on 
19, 1996  (61  FR  42817). 

meral  Guidance  to  Applicants 

he  following  information  is  provided 
sist  applicants  in  developing  a 
petitrve  application. 

}gram  Guidance 

*  The  Administration  for  Native 
Americans  funds  projects  that 
di  ponstrate  the  strongest  prospects  for 
addressing  the  stated  purposes  of  this 
pBOgram  cumouncement. 

j^  Projects  will  not  be  ranked  on  the 

^is  of  general  financial  need. 
In  discussing  the  goals,  strategy, 
.  problems  being  addressed  in  the 
abplication,  include  sufficient 
baokground  and/or  history  of  the 
cqihrnunity  concerning  these  issues 
aiid/or  progress  to  date,  as  well  as  the 
sii0  of  the  population  to  be  served.  This 

Iterial  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
pci^ential  benefits  of  the  proposed 
pi  (iject. 

4  In  the  discussion  of  community- 
based,  long-range  goals,  non-Federally 
repognized  and  off-reservation  groups 
ai^  encouraged  to  include  a  description 
of  what  constitutes  their  specific 
't< immunity."  . 

Applicants  must  document  the 
cdikununity's  support  for  the  proposed 
pi  c  iject  and  explain  the  role  of  the 
cciumunity  in  the  planning  process  and 
in  I  )lementation  of  the  proposed  project. 
F(  n  tribes,  a  current  signed  resolution 
fin )  m  the  governing  body  of  the  tribe 
su  I  iporting  the  project  proposal  stating 


that  there  has  been  commimity 
involvement  in  the  planning  of  this 
project  will  suffice  as  evidence  of 
community  support/involvement.  For 
all  other  eligible  applicants,  the  type  of 
commimity  you  serve  will  determine 
the  type  of  documentation  necessary. 
For  example,  a  tribal  organization  may 
submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
members  tribes,  as  well  as  a  resolution 
from  the  applicant  organization.  Other 
examples  of  documentation  include: 
community  surveys;  minutes  of 
commimity  meetings;  questioimaires; 
tribal  presentations;  and/or  discussion/ 
position  papers. 

•  Applications  from  National  Indian 
and  Native  American  organizations 
must  demonstrate  a  need  for  the  project, 
expldiu  huw  ihu  project  was  origiudlud, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 

•  An  application  should  describe  a 
clear  relationship  between  the  proposed 
project,  the  social  and  economic 
development  strategy,  or  environmental 
or  language  goals,  as  appropriate,  and 
the  community's  long-range  goals  or 
plan. 

•  The  project  application,  including 
the  Objective  Work  Plans,  must  clearly 
identify  in  measiuable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  wiU 
have  on  the  commimity. 

•  Supporting  documentation, 
includiug  letters  of  support,  if  available, 
or  other  testimonies  from  concerned 
interests  other  than  the  applicant  should 
be  included  to  demonstrate  support  for 
the  feasibility  of  the  project  and  the 
commitment  of  other  resources  to  the 
proposed  project. 

•  In  the  ANA  Project  Narrative, 
Section  A  of  the  application  package, 
"Resources  Available  to  the  Proposed 
Project,"  the  applicant  should  describe 
any  specific  financial  circumstances 
which  may  impact  on  the  project,  such 
as  any  monetary  or  land  settlements 
made  to  the  applicant,  and  any 
restrictions  on  the  use  of  those 
settlements.  When  the  applicant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
them,  the  applicant  should  explain  why 
it  is  seeking  ANA  funds  and  not 
utilizing  these  resources  for  the  project. 

•  Applicants  proposing  an  Economic 
Development  project  should  address  the 
project's  feasibility.  A  business  plan 
describing  the  project's  feasibility  and 
approach  for  the  implementation  and 
marketing  of  the  business  is 
recommended.  ANA  has  included 
sample  business  plans  in  the 


application  kit.  It  is  strongly 
recommended  that  an  applicant  use 
these  materials  as  guides  in  developing 
a  proposal  for  an  economic 
development  project  or  business  that  is 
p^rt  of  the  application. 

•  Applications  which  were  not 
funded  under  a  previous  closing  date 
and  revised  for  resubmission  should  . 
make  reference  to  the  changes,  or 
reasons  for  not  making  changes,  in  their 
current  application. 

2.  Technical  Guidance 

•  It  is  strongly  suggested  that  the 
applicant  follow  the  Supplemental    . 
Guide  included  in  the  ANA  application 
kit  to  develop  an  application.  The  Guide 
provides  practical  information  and 
helpful  suggestions,  and  is  an  aid  to 
help  applicants  prepare  ANA 
applications. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
application's  quality  and  potential 
competitiveness  in  the  ANA  review 
process. 

•  For  purposes  of  developing  an 
application,  applicants  should  plan  for 
a  project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  The  Administration  for  Native 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  If  a  pro)ect  could  be  supported  by 
other  Federal  funding  sources,  the 
applicant  should  fully  explain  its 
reasons  for  not  pursuing  other  Federal 
funds  for  the  project. 

•  For  purposes  of  this  announcement, 
ANA  is  using  the  Bureau  of  Indian 
Affairs'  list  of  Federally  recognized 
Indian  tribes  which  includes  nonprofit 
Alaska  Native  community  entities  or 
tribal  governing  bodies  (IRA  or 
traditional  councils).  Other  Federally 
recognized  Indian  tribes  which  are  not 
included  on  this  list  (e.g.,  those  Tribes 
which  have  been  recentiy  recognized  or 
restored  by  the  United  States  Congress) 
are  also  eligible  to  apply  for  ANA  funds. 

•  The  Objective  Work  Plan  proposed 
should  be  of  sufficient  detail  to  become 
a  monthly  staff  guide  for  project 
responsibilities  if  the  applicant  is 
funded. 

•  If  a  profit-making  venture  is  being 
proposed,  profits  must  be  reinvested  in 
the  business  in  order  to  decrease  or 
eliminate  ANA's  future  participation. 
Such  revenue  must  be  reported  as 
general  program  income.  A  decision 
will  be  made  at  the  time  of  grant  award 
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regarding  appropriate  use  of  program 
income.  (See  45  CFR  Part  74  and  Part 
92.) 

•  Applicants  proposing  multi-year 
projects  must  fully  describe  each  year's 
project  objectives  and  activities] 
Separate  Objective  Work  Plans  (OWPs) 
must  be  presented  for  each  project  year 
and  a  separate  itemized  budget  of  the 
Federal  and  non-Federal  costs  of  the 
project  for  each  budget  period  must  be 
included. 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-firame  of  the 
project  {i.e.,  why  the  project  needs 
funding  for  more  than  one  year)  and 
clearly  describe  the  results  to  be 
achieved  for  each  objective  by  the  end 
of  each  budget  period  of  the  total  project 
period. 

•  The  Administraliuii  fur  Native 
Americans  will  critically  evaluate 
applications  in  which  the  acquisition  of 
equipment  is  a  major  component  of  the 
Federal  share  of  the  budget.  "Equipment 
is  tangible,  non-expendable  personal 
propOTty  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  more  per  "unit."  During 
negotiation,  such  expenditiues  may  be 
deleted  firom  the  budget  of  an  otherwise 
approved  application,  if  not  fully 
justified  by  the  applicant  and  deemed 
not  appropriate  to  the  needs  of  the 
project  by  ANA. 

•  Applicants  are  encouraged  to 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  as  proof  of  timely  mailing. 

3.  Grant  Administrative  Guidance 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  recotunends  that  the  pages 
of  the  application  be  numbered 
sequentially  and  that  a  table  of  contents 
be  provided.  Simple  tabbing  of  the 
sections  of  the  application  is  also 
helpful. 

•  An  application  with  an  original 
signature  and  two  additional  copies  are 
required. 

•  The  Cover  Page  (included  in  the 
Kit)  should  be  the  first  page  of  an 
application,  followed  by  the  one-page 
abstract. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  first 
page  of  the  Form  424,  Block  13,  not  the 
length  of  the  first  budget  period.  Should 
the  application  propose  one  length  of 
project  period  and  the  Form  424  specify 
a  confUcting  length  of  project  period, 
ANA  will  consider  the  project  period 
specified  on  the  Form  424  as  the 
request.  ANA  may  negotiate  a  reduction 


of  the  project  period.  The  approved 
project  period  is  shown  on  block  9  of  a 
Financial  Assistance  Award. 

•  Line  15a  of  the  Form  424  must 
specify  the  Federal  funds  requested  for 
the  first  Budget  Period,  not  the  entire 
project  period. 

•  Applicants  may  propose  a  17- 
month  project  period.  However,  the 
project  period  for  the  first  year  of  a 
multi-year  project  may  only  be  12 
months. 

4.  Projects  or  Activities  That  Generally 
Will  Not  Meet  the  Purposes  of  This 
Annoimcement 

•  Projects  that  request  funds  for 
feasibility  studies,  business  plans, 
marketing  plans  or  written  materials, 
such  as  manuals,  that  are  not  an 
essential  part  of  the  applicant's  long- 
range  development  plan.  As  an  objective 
of  a  larger  project,  business  plans  are 
allowable.  However,  ANA  is  not 
interested  in  funding  "wish  lists"  of 
business  possibilities.  ANA  expects 
written  evidence  of  the  solid  investment 
of  time  and  consideration  on  the  part  of 
the  applicant  with  regard  to  the 
development  of  business  plans. 
Business  plans  should  be  developed 
based  on  market  analysis  and  feasibility 
studies  regarding  the  potential  success 
to  the  business  prior  to  the  submission 
of  the  application. 

•  Core  administration  functions,  or 
other  activities,  which  essentially 
support  only  the  applicant's  on-going 
administrative  functions.  However, 
under  Competitive  Area  2,  ANA  will 
consider  funding  core  administrative 
capacity  building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place. 

•  Project  goals  which  are  not 
responsive  to  one  or  more  of  the  funding 
competitive  areas. 

•  Proposals  fit)m  consortia  of  tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
tribes.  ANA  expects  an  application  from 
a  consortium  to  have  goals  and 
objectives  that  will  create  positive 
tinpacts  and  outcomes  in  Uie 
commimitiesl^f  its  members.  Proposals 
from  consortia  of  tribes  should  have 
individual  objectives  which  are  related 
to  the  larger  goal  of  the  proposed 
project.  Project  objectives  may  be 
tailored  to  each  consortia  member,  but 
within  the  context  of  a  common  goal  for 
the  consortia.  In  situations  where  both 

a  consortia  of  tribes  and  the  tribes  who 
belong  to  the  consortia  receive  ANA 
funding,  ANA  expects  that  consortia 
groups  will  not  seek  funding  that 
duplicates  activities  being  conducted  by 
their  member  tribes. 


•  Projects  that  will  not  be  completed, 
self-sustaining,  or  supported  by  other 
than  ANA  funds,  at  the  end  of  the 
project  period.  All  projects  funded  by 
ANA  must  be  completed,  or  self- 
sustaining  or  supported  with  other  than 
ANA  funds  at  the  end  of  the  project 
period.  "Completed"  means  that  the 
project  ANA  fiinded  is  finished,  and  the 
desired  result(s)  have  b^n  attained. 
"Self-sustaining"  means  that  a  project 
will  continue  without  outside  resources. 
"Supported  by  other  than  ANA  funds" 
means  that  the  project  will  continue 
beyond  the  ANA  project  period,  but  will 
be  supported  by  hmds  other  than 
ANA'S. 

•  Once  a  tribe  has  been  denied 
federal  recognition  through  the  BIA 
Federal  Acknowledgment  Process,  ANA 
will  uul  fund  ubjectives  relatiug  to  the 
attainment  of  federal  recognition,  unless 
the  objectives  deal  specifically  and 
exclusively  with  the  formal  appeal  of  a 
denial. 

•  ANA  will  not  fund  investment 
capital  for  purchase  or  takeover  of  an 
existing  business,  for  purchase  or 
acquisition  of  a  franchise,  or  for 
purchase  of  stock  or  other  similar 
investment  instruments. 

•  Renovation  or  alteration  unless  it  is 
essential  for  the  project.  Renovation  or 
alteration  costs  may  not  exceed  the 
lesser  of  $150,000  or  25  percent  of  the 
total  direct  costs  approved  for  the  entire 
budget  period. 

•  Projects  originated  and  designed  by 
consultants  who  provide  a  major  role  for 
themselves  in  the  proposed  project  and 
are  not  members  of  the  applicant 
organization,  tribe  or  village. 

H.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  and 
record  keeping  requirements  in 
regulations  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OMB. 

I.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  E,  The  Application  Process.  The 
Administration  for  Native  Americans 
cannot  accommodate  transmission  of 
applications  by  fax  or  through  other 
electronic  media.  Therefore, 
applications  transmitted  to  ANA 
electronically  will  not  be  accepted 
regardless.of  date  or  time  of  submission 
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an(l  time  of  receipt.  Videotapes  and 
cajskette  tapes  may  not  be  included  as 
ps  ijt  of  a  grant  application  for  panel 
revfiew. 

Applications  and  related  materials 
pc  itmarked  after  the  closing  date  will  be 
classified  as  late. 


Mailed  applications  shall  be 
cc|i>sidered  as  meeting  an  annoimced 
idline  if  they  are  either  received  on 
pefore  the  deadline  date  or  sent  on  or 
are  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
tot  U.S.  Department  of  Health  and 
H^an  Services,  Administration  for 
Cl^ldren^nd  Families,  ACYF/OfRce  of 
Git^ts  Management,  370  L'Enfant,  SW, 
Mail  Stop  HHH  326-F,  Washington,  DC 
20447-0002  Attention:  Lois  B.  Hodge 
4A  No.  93612-001. 


Applicants  are  cautioned  to  request 
a  l^bly  dated  U.S.  Postal  Service 
pq^tmark  or  to  obtain  a  legibly  dated 
reteipt  from  a  commercial  carrier  or  the 
UJS.  Postal  Service.  Private  metered 
pc !  tmarks  shall  not  be  acceptable  as 
pi  c  of  of  timely  mailing. 


•  Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  annoimced 
deadline  if  they  are  received  on  or 
before  the  deadline  date  or  postmarked 
on  or  before  the  deadline  date,  Monday 
through  Friday  (excluding  Federal 
holidays),  between  the  hovus  of  8:00  am 
and  4:30  pm  at:  U.S.  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  ACYF/Office  of  Grants 
Management.  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street,  S.W.,  Washington,  D.C.  20024. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

•  ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

•  No  additional  material  will  be 
accepted,  or  added  to  an  application, 
unless  it  is  postmarked  by  the  deadline 
date. 


2.  Late  applications 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ACF  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  cxurent  competition. 

3.  Extension  of  deadlines 

The  Administration  for  Children  and 
Families  may  extend  an  application 
deadline  for  applicants  affected  by  acts 
of  God  such  as  floods  and  hurricanes,  or 
when  there  is  a  widespread  disruption 
of  the  mails.  A  determination  to  extend 
or  waive  deadline  requirements  rests 
with  the  Chief  Grants  Management 
Officer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.612  Native  American 
Programs;  and  93.581  Improving  the 
Capability  of  Indian  Tribal  Governments  to 
Regulate  Environmental  Quality) 

Dated:  August  9. 1999. 

Gary  N.  KimUe, 

Commissioner,  Administration  for  Native 
Americans. 

(PR  Doc.  99-2117S  Filed  8-16-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Offlca  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJOPh1242] 
RIN 1121-ZB76 

intaniel  Crimes  Against  Children  Task 
Force  Training  and  Technical 
Assistance  Program 

agency:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Announcement  of  Discretionary 
Competitive  Assistance  Grant. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP), 
pursuant  to  Public  Law  105-277, 
October  19, 1998,  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriation  Act  of 
1999,  is  requesting  applications  from 
organizations  to  provide  a  training  and 
technical  assistance  program  that  will 
assist  OJJDP  in  developing  and 
delivering  programs  and  activities 
designed  to  counter  the  computer- 
facilitated  sexual  exploitation  of 
children.  Congress  has  directed  OJJDP  to 
sponsor  "town  meetings  to  focus  on 
cybercrimes  against  children  in  local 
communities  across  the  coimtry"  and  to 
deliver  "highly  technical  sophisticated 
computer  training  for  State  and  local 
law  enforcement."  In  addition  to  town 
meetings,  activities  will  include 
delivering  computer  forensic  training  to 
State  and  local  law  enforcement  officers, 
and  providing  OJJDP  with  the  technical 
assistance  capacity  to  administer  the 
Internet  Crimes  Against  Children  Task 
Force  (ICAC  Task  Force)  Program. 
DATES:  Applications  must  be  received 
by  October  1.1999. 

ADDRESSES:  Interested  applicants  must 
obtain  an  application  kit  from  the 
Juvenile  Justice  Clearinghouse  at  800- 
638-8736.  The  application  kit  is  also 
available  at  OJJDP's  Web  site  at 
www.ondp.nc|rs.org/grants/about.html/ 
^kit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Medaris,  ICAC  Task  Force 
Program  Manager,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention, 
202-616-8937. 

This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION: 

Purpose 

This  program  has  two  purposes.  The 
first  is  to  assist  State  and  local  law 
enforcement  agencies  enhance  their 
investigative  response  to  sexual 


exploitation  of  children  by  offenders 
using  the  Internet,  online 
commxmication  systems,  or  other 
computer  technology.  The  second  is  to 
assist  OJJDP  to  administer  the  ICAC 
Task  Force  Program  through  the 
provision  of  training  and  technical 
assistance  and  other  activities  as 
determined  by  OJJDP.  For  purposes  of 
this  program  announcement,  "Internet 
crimes  against  children"  refers  to  sexual 
exploitation  of  children  facilitated  by 
computers  and  includes  crimes  of  child 
pornography  and  online  solicitation  for 
sexual  purposes. 

Background 

Industry  experts  estimate  that  more 
than  10  million  children  currently  go 
online 'and,  by  the  year  2002,  45  million 
children  will  use  cyberspace  to  talk 
with  friends,  explore  the  imiverse,  or 
complete  homework  assignments.  While 
providing  almost  limitless  opportimities 
to  learn,  the  Internet  has  also  become 
the  new  venue  for  predators  seeking 
children  to  victimize.  Cloaked  in  the 
anonymity  of  cyberspace,  sex  offenders 
can  capitalize  on  the  natural  curiosity  of 
children,  seeking  victims  with  little  risk 
of  detection.  Preferential  sex  offenders ' 
can  roam  from  chat  room  to  chat  room 
trolling  for  children  susceptible  to 
victimization.  This  alarming  trend  has 
grave  implications  for  parents,  teachers, 
and  law  enforcement  officers  because  it 
circiunvents  conventional  safeguards  in 
place  for  the  physical  world  and 
provides  sex  offenders  virtusdly 
unlimited  opportiuiities  for 
imsupervised  contact  with  children. 

The  Internet  has  also  become  a  major 
mediimi  for  distribution  of  child 
pornography.  In  1982,  in  New  York  v. 
Feiber,  458  U.S.  747  (1982),  the 
Supreme  Court  stated:  "The  distribution 
of  photographs  and  films  depicting 
sexual  activity  by  juveniles  is 
intrinsically  related  to  the  sexual  abuse 
of  children .  .  .  the  materials  produced 
are  a  permanent  record  of  the  children's 
participation  and  the  harm  to  the  child 
is  exacerbated  by  their  circulation." 
Child  pornography  not  only  depicts  the 
sexual  assault  of  a  child,  but  is  also  used 
by  child  molesters  to  recruit,  seduce, 
and  control  futiue  victims.  It  is  used  to 
break  down  inhibitions,  validate  sex 
between  children  and  adults  as  normal, 
and  control  the  victim  throughout  the 
molestation.  When  the  offender  loses 
interest,  it  is  often  used  as  blackmail  to 
ensure  the  child's  silence  and  in  these 
most  egregious  cases,  child  pornography 
allows  the  molester  to  go  unpimished 


'  For  the  purposes  of  this  pro^^m,  preferential 
sex  offenders  are  defined  as  individuals  whose 
primary  sexual  focus  is  on  children. 


and  the  victim  untreated.  It  is  clear  to 
OJJDP  that  the  intersecting  of  the 
increasing  online  presence  of  children, 
the  proliferation  of  child  pornography, 
and  preferential  sex  offenders 
ceaselessly  searching  for  imsupervised 
contact  with  underage  victims  presents 
a  significant  threat  to  the  health  and 
safety  of  children. 

In  response  to  this  threat.  Congress  in 
the  FY  1998  Omnibus  Appropriations 
Act,  Public  Law  105-119,  authorized 
OJJDP  to  stimulate  the  creation  of  "State 
and  local  law  enforcement  cyber  units 
to  investigate  child  sexual  exploitation." 
In  September  1998,  with  10  awards  to 
State  and  local  law  enforcement 
agencies  across  the  Nation,  OJJDP 
initiated  a  national  program  to  counter 
the  emerging  threat  of  offenders  using 
the  Internet  or  other  online  technology 
to  sexually  exploit  children.  Designed  to 
encourage  conmumities  to  adopt  a 
multidisciplinary,  multijiu'isdictional 
response  to  online  enticement  and  child 
pornography  cases,  the  Internet  Crimes 
Against  Children  Task  Force  (ICAC  Task 
Force)  Program  ensiues  that 
participating  State  and  local  law 
enforcement  agencies  can  acquire  the 
necessary  knowledge,  equipment,  and 
personnel  resources  to  prevent, 
interdict,  or  investigate  ICAC  offenses. 
Under  this  program,  ICAC  Task  forces 
serve  as  regional  sources  of  prevention, 
education,  and  investigative  expertise  to 
provide  assistance  to  parents,  teachers, 
law  enforcement,  and  other 
professionals  working  on  child 
victimization  issues. 

Agencies  receiving  ICAC  Task  Force 
Program  funding  in  FY  1998  were 
Bedford  County,  Virginia,  Sheriffs 
Department;  Broward  County,  Florida, 
Sheriff's  Department;  Colorado  Springs, 
Colorado,  Police  Department;  Dallas, 
Texas,  Police  Department;  Illinois  State 
Police;  New  York  State  Division  of 
Criminal  Justices  Services;  Portsmouth, 
New  Hampshire,  Police  Department; 
Sacramento  Coimty,  California,  Sheriff's 
Office;  the  South  Carolina  Office  of  the 
Attorney  General;  and  the  Wisconsin 
Department  of  Justice. 

Under  a  cooperative  agreement  with 
OJJDP,  the  National  Center  for  Missing 
and  Exploited  Children  (NCMEC)  also 
plays  a  crucial  role  in  enhancing  the 
national  response  to  Internet  crimes 
against  children  by  providing  a  wide 
range  of  activities  including  the 
CyberTipline,  which  provides  a  way  for 
children,  parents,  and  concerned 
citizens  to  report  information  online 
about  suspected  child  exploitation 
activity  to  law  enforcement;  prevention 
and  education  programs;  and  traii;ung 
courses  for  law  enforcement.  For 
example,  NCMEC's  Protecting  Children 
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0  [  line  course  provides  investigators 

s]  H  )cific  information  regarding  behavior 
cm  iracteristics,  technical  demands  of 
Internet  investigations,  interviewing  and 
interrogation  techniques,  and  other 
aspects  of  law  enforcement  essential  to 
enpctive  investigation  of  these  offenses. 
It^  Protecting  Children  Online  Unit 
Conmander  Seminar  focuses  on  the 
broader  policy  and  procedural  issues 

Mt  confront  law  enforcement  managers 
developing  strategies  for  responding  to 
I4temet  crimes  against  children. 
'FY  1999,  OJIDP  will  provide 
itinuation  funding  to  the  10  original 
~ ;  forces.  It  will  also  expand  the  ICAC 
sk  Force  Program  by  adding  8  new 
^ncies. 

)P  ICAC  Task  Force  Program 
lagement 

JKearly  all  law  enforcement 
investigations  start  with  a  determination 

01  jiuisdiction  and  in  making  that 
d^^rmination,  time,  place,  and  location 
am  important  considerations.  However, 
tl^is  conventional  approach  is  virtually 
mjeaningless  in  the  electronic  world  of 
cVperspace,  and  preferential  sex 
o^nders  have  quickly  developed 

t)stantial  expertise  in  adapting  this 
ibigwty  to  further  their  criminal 
fivities. 

rew  ICAC  cases  begin  and  end  within 
I  same  jurisdiction,  and  investigations 
lally  cross  town,  State,  or  even 
9mational  borders.  Accordingly, 
rly  all  ICAC  investigations  involve 
^Itiple  jurisdictions  and  require 
iteragency  coordination  and 
^mmunication.  Absent  meaningful 
c4ie  coordination,  it  is  likely  that  law 
ei|iIorcement  will  simultaneously 
^estigate  identical  suspects  and 
janizations  or  target  imdercover 
Bratives  of  other  law  enforcement 
tncies.  Lack  of  communication  can 

I  contribute  to  law  enforcement 
^cers  inadvertendy  disrupting 
idestine  investigations  of  other 
uacies. 

I  rhe  obvious  need  for  interagency 
c^pperation  and  coordination  also 
st^inulates  interest  in  establishing 
stbindards  for  ICAC  undercover 
iilTestigations.  Representatives  from 
Federal,  State,  and  local  law 
ei^orcement  agencies  have  repeatedly 
e^ressed  concern  about  initiating 
^estigations  based  on  outside  agency 
Brrals  that  may  be  predicated  on 
irmation  acquired  through 
ippropriate  officer  conduct  or 
if  estigative  techniques. 
r  lie  clandestine  nature  of  undercover 
orations  along  with  the  Internet's 
nJetaphysical  aspect  significantly 
increases  these  concerns.  Undercover 
o]  >  orations,  when  executed  and 


documented  properly,  collect  virtually 
imassailable  evidence  regarding  a 
suspect's  predilection  to  sexuaUy 
exploit  children.  These  operations  allow 
law  enforcement  to  go  on  the  oH'ensive 
and — ^what  is  most  important — children 
do  not  have  to  be  victimized  to  bring  a 
case.  While  there  is  substantial 
consensus  that  carefully  managed 
imdercover  operations  by  well-trained 
officers  are  very  effective,  they  also 
generate  significant  concerns  regarding 
legal,  coordination,  commxinication,  and 
resoiuce  management  issues. 

To  address  these  concerns,  OJJDP  has 
established  ICAC  Task  Force  operational 
and  investigative  standards  (Standards) 
through  a  collaborative  process  with  the 
10  original  ICAC  Task  Force  agencies 
and  Federal  prosecutorial  and  law 
enforcement  agencies.-  The  Standards 
were  designed  by  the  Task  Force 
agencies  to  foster  information  sharing, 
coordinate  investigations,  ensure  the 
probative  quality  of  imdercover 
operations,  and  facilitate  interagency 
case  referrals  through  standardization  of 
investigative  practices. 

OJJDP  has  also  established  an  ICAC 
Task  Force  Review  Board  (Board), 
composed  of  local  prosecutors  and  law 
enforcement  executives  from 
participating  agencies,  to  review 
proposed  undercover  operations  for 
compliance  with  the  principles  of  the 
Standards,  formulate  policy,  encourage 
case  coordination,  and  facilitate 
information  sharing  on  trends, 
investigative  techniques,  and 
prosecution  strategies. 

In  sum,  program  management  for  the 
OJJDP  ICAC  Task  Force  involves: 

•  Ensuring  that  ICAC  Task  Force 
personnel  are  adequately  trained  and 
equipped. 

•  Maintaining  ICAC  investigative 
standards  to  facilitate  interagency  case 
referrals. 

•  Advocating  coordination  and 
collaboration  among  Federal,  State,  and 
local  law  enforcement  agencies 
investigating  ICAC  offenses. 

•  Fostering  meaningful  infonhatibn 
sharing  to  avoid  redundant 
investigations  or  disruptive  activities  to 
ongoing  investigations  of  other  agencies. 

•  Maintaining  an  advisory  board  to 
review  imdercover  operations  proposals 
and  to  formulate  policy  for  the 


^  Participating  in  development  of  the  Standards 
were  representatives  from  the  United  States 
Customs  Service  (USCS),  the  United  States  Postal 
Inspection  Service  (USPIS),  the  National  Center  for 
Missing  and  Exploited  Children  (NCMEC).  and— 
from  the  Department  of  Justice — OJJDP.  the  Federal 
Bureau  of  Investigation,  the  Child  Exploitation  and 
Obscenity  Section  (CEOS)  of  the  Criminal  Division, 
and  the  Executive  Office  for  United  States 
Attorneys. 


operation  of  the  ICAC  Task  Force 
Program. 

Goal 

To  develop  a  training  and  technical 
assistance  program  to  assist  State  and 
local  law  enforcement  to  respond  to 
ICAC  offenses  and  to  assist  OJJDP  in 
supporting  the  ICAC  Task  Force 
Program. 

Objectives 

The  project  must  accomplish  the     '  « 
following  objectives: 

•  Develop  and  deliver  a  technical 
investigative  course  that  complements 
the  curriculum  of  NCMEC's  Protecting 
Children  Online  course.  This  new 
technical  investigative  course  must 
feature  a  hands-on  approach  and  be 
capable  of  being  offered  regionally.  It 
should  provide  information  regarding 
legal  issues,  hardware  and  software 
specifications,  evidence  collection 
procedures,  and  specific  investigative 
techniques  to  assist  law  enforcement  to 
effectively  respond  to  computer- 
facilitated  sexual  exploitation  cases. 

•  Using  the  "town  meeting"  concept, 
assist  OJJDP  and  NCMEC  to  sponsor 
events  to  promote  awareness  and 
encourage  jurisdictions  to  develop 
communitywide  prevention  and 
interdiction  efforts  related  to  ICAC 
offenses. 

•  Develop  a  logistical  support 
program  to  facilitate  OJJDP  ICAC  Task 
Force  Board  meetings. 

• .  Develop  a  technical  assistance 
capacity  composed  of  a  cadre  of  expert 
practitioners  who  have  expertise  in  task 
force  implementation  including  the 
development  of  multiagency  response 
protocols,  information  sharing, 
performance  measures.  Federal  grant 
reporting  requirements,  and 
investigative  and  technical  aspects  of 
ICAC  investigations. 

•  Develop  an  ICAC  offense  training 
and  technical  assistance  directory  that 
includes  information  regarding  existing 
prevention  and  education  programs  and 
publications  and  provides  a  list  of 
technical  and  investigative  course 
providers  that  offer  training  relevant  to 
ICAC  investigations. 

•  Develop  an  ongoing  needs 
assessment  system  to  assist  OJJDP  to 
plan  future  training  and  technical 
assistance  programs. 

Program  Strategy 

OJJDP  is  consolidating  a  wide  range  of 
training,  technical  assistance,  and  town 
meeting  activities  to  achieve  cost 
savings  and  to  ensure  that  these 
activities  are  carried  out  with  a 
consistent  point  of  view  and  comply 
with  the  OJJDP  ICAC  Task  Force 
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Standards.  Because  the  Standards 
contain  sensitive  investigative 
information,  they  will  not  be  made 
available  to  organizations  during  the 
application  phase  of  this  program. 
However,  for  the  purposes  of 
responding  to  this  request  for  proposals, 
applicants  should  be  aware  that  the 
Standards  express  broad  law 
enforcement  themes  that  pertain  to 
target  selection,  supervision,  media 
releases,  evidence  collection 
procedures,  tmdercover  conduct,  and 
other  issues  regarding  ICAC 
investigations.  0]]DP  will  make  the 
Standards  available  to  the  successful 
applicant  once  the  award  is  made. 

During  the  implementation  of  these 
activities,  the  applicant  will  be  expected 
to  collaborate  with  NCMEC  and  to  work 
closely  with  OJJDP. 

Eligibility  Requirements 

OJJDP  invites  applications  from 
public  and  private  nonprofit  agencies. 
Joint  ai^lications  from  two  or  more 
eligible  applicants  are  welcome; 
however,  one  applicant  must  be  clearly 
indicated  as  the  primary  applicant  (for 
correspondence,  award,  and 
management  purposes)  and  the  others 
indicated  as  coapplicants. 

Selection  Criteria 

OJJDP  will  convene  a  peer  review 
panel  to  evaluate  and  rank  applications 
and  to  make  a  funding  recommendation 
to  the  OJJDP  Administrator.  Although 
peer  review  recommendations  are  given 
weight,  they  are  advisory  only  and  the 
final  award  decision  will  be  made  by 
the  OJJDP  Administrator.  OJJDP  will 
negotiate  specific  terms  of  the  award 
with  applicants  being  considered  for  the 
award.  Applicants  will  be  rated  and 
evaluated  according  to  the  criteria 
outlined  below. 

Problem(s)  To  Be  Addressed  (10  points) 

The  applicant  should  clearly 
demonstrate  an  imderstanding  of  the 
program  concept  and  in  particular,  an 
understanding  of  a  program  requiring 
reconciliation  of  Federal  oversight 
responsibilities  with  the  interests  of 
State  and  local  law  enforcement 
agencies. 

Goals  and  Objectives  (10  points) 

Applicants  must  establish  goab  and 
objectives  for  this  program  that  are 
clearly  defined,  measiuable,  and 
attainable. 

Project  Design  (25  points)   _ 

The  applicant  must  present  a  clear 
workplan  that  contains  program 
elements  directly  linked  to  the 
achievement  of  the  project  objectives. 


The  workplan  must  indicate  significant 
project  milestones,  product  due  dates, 
and  the  nature  of  the  products  to  be 
delivered.  In  addition,  applicant  should 
present  a  clear  concept  of  how  it  intends 
to  deliver  a  technical  computer 
investigative  course  that  is  designed  to 
be  offered  regionally  and  features  a 
hands-on  approach. 

Management  and  Organizational 
Capability  (40  points) 

The  project's  management  structure 
and  staffing  must  be  appropriate  for  the 
successful  implementation  of  the 
project.  Applicants  must  present 
resumes  of  staff  (either  permanent  or 
contractual)  with  expertise  in  meeting 
logistics,  computer  forensics, 
curriculiun  development,  and  law 
enforcement  task  force  implementation 
and  maintenance  issues.  Applicants 
must  also  present  a  workplan  that 
identifies  responsible  individuals,  their 
time  commitment,  and  their  relation  to 
major  tasks  and  milestone's. 

The  applicant's  organizational  ability 
to  administer  the  project  successfidly 
must  be  clearly  dociunented  in  the 
proposal  and  should  include  available 
computer  technology  to  be  utilized  in 
attaining  the  objectives.  Documentation 
must  include  past  or  ciurent 
organizational  experience  in  the  subject 
areas  and  skills  required  to  achieve  the 
objectives  and  with  projects  of  the 
magnitude  and  complexity  described  in 
this  program  announcement.  In 
addition,  applicants  must  demonstrate 
an  ability  and  history  of  handling 
sensitive  information  in  a  confidential 
and  prudent  manner. 

Budget  (1 5  points) 

Applicants  must  provide  a  proposed 
budget  that  is  complete,  detailed, 
reasonable,  allowable,  and  cost  effective 
in  relation  to  the  activities  to  be 
undertaken.  Applicants  should  consider 
the  following  OJJDP  expectations  for 
budget  planning  purposes: 

•  Deliver  at  least  8  regional  sessions 
of  the  technical  investigative  course 
vtrith  a  projected  cap€u:ity  of  no  less  than 
20  students. 

•  Design,  support,  and  deliver  at  least 
four  town  meetings.  (OJJDP  anticipates 
centering  these  activities  around 
existing  ICAC  Task  Force  jurisdictions.) 

•  Facilitate  eight  ICAC  Task  Force 
Board  meetings.  Although 
transportation  and  lodging  expenses  of 
Board  members  will  be  the 
responsibility  of  individual  ICAC  Task 
Forces,  all  other  activities  or  expenses 
associated  with  Board  meetings  will  be 
the  responsibility  of  the  applicant.  This 
includes,  but  is  not  limited  to, 
identifying  and  securing  meeting  space. 


providing  onsite  support, 
communicating  with  Board  members 
regarding  meeting  arrangements, 
arranging  for  audiovisual  equipment  as 
necessary,  and  reimbursing  travel  and 
lodging  expenses  of  guest  speakers  (no 
more  than  two  per  meeting). 

•  Perform  a  technical  assistance 
function  ranging  from  telephone 
consultation  to  direct  onsite  support, 
using  a  cadre  of  expert  practitioners.  At 
the  direction  of  OJJDP,  technical 
assistance  will  be  provided  to  assist 
ICAC  Task  Forces  to  comply  with  the 
Standards,  assist  the  Board  to  formulate 
and  dociunent  operational  by-laws  for 
the  Program,  and  based  on  the 
availability  of  funds,  assist  other 
jurisdictions  interested  in  improving 
their  response  to  ICAC  offenses. 

Format 

The  narrative  must  not  exceed  35 
pages  in  length  (excluding  forms, 
assiuances,  and  appendixes)  and  must 
be  submitted  on  8V2  by  11 -inch  paper, 
double-spaced  on  one  side  of  the  paper 
in  a  standard  12-point  font.  These 
requirements  are  necessary  to  maintain 
fair  and  uniform  standards  among  all 
applicants.  If  the  narrative  does  not 
conform  to  these  standards,  OJJDP  will 
deem  the  application  ineligible  for 
consideration. 

Award  Period 

The  project  will  be  funded  as  a 
cooperative  agreement  for  up  to  an  18- 
month  budget  and  project  period. 
Funding  of  the  project  in  subsequent 
budget  periods  will  be  contingent  upon 
OJJDP's  assessment  of  continuing  need, 
availability  of  funds,  and  the 
performance  of  the  grantee. 

Award  Amount 

OJJDP  intends  to  award  one 
cooperative  agreement  of  up  to  $400,000 
for  an  18-month  project  period. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number 

For  this  program,  the  CFDA  number, 
which  is  required  on  Standard  Form 
424,  Application  for  Federal  Assistance, 
is  16.543.  This  form  is  included  in 
OJJDP's  Application  Kit,  which  can  be 
obtained  by  calling  the  Juvenile  Justice 
Clearinghouse  at  800-638-8736  or 
sending  an  e-mail  request  to 
puborder@ncjrs.org.  The  kit  is  also 
available  online  at  www.ojjdp.ncjrs.org/ 
grants/abouthtml#kit. 

Coordination  of  Federal  E£forts 

To  encourage  better  coordination 
among  Federal  agencies  in  addressing 
State  and  local  needs,  the  U.S. 
Department  of  Justice  is  requesting 
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I  splicants  to  provide  information  on  the 
oUowing:  (1)  active  Federal  grant 
iMrard(s)  supporting  this  or  related 
»Ports,  including  awards  from  the  U.S. 
j^epartment  of  Justice;  (2)  any  pending 
i{)plication(s)  for  Federal  funds  for  this 
related  efforts;  and  (3)  plans  for 
ordinating  any  funds  described  in 
ms  (1)  or  (2)  with  the  funding  sought 
this  application.  For  each  Federal 
ard,  applicants  must  include  the 
ogram  or  project  title,  the  Federal 

tor  agency,  the  amount  of  the 
ard,  and  a  brief  description  of  its 

ose. 
"Related  efforts"  is  defined  for  these 
OSes  as  one  of  the  following:. 
J  •  Efforts  for  the  same  piupose  (i.e., 
1  lie  proposed  award  would  supplement, 
I  !xpand,  complement,  or  continue 
vities  funded  with  other  Federal 
is). 

Another  phase  or  component  of  the 
e  program  or  project  (e.g.,  to 
plement  a  planning  effort  funded  by 
er  Federal  funds  or  to  provide  a 
!  itibstance  abuse  treatment  or  education 
<:pmponent  within  a  criminal  justice 
Inject). 

Services  of  some  kind  (e.g. , 
1  ( chnical  assistance,  research,  or 
f  valuation)  to  the  program  or  project 

J  ascribed  in  the  application. 
elivery  Instructions 

All  application  packages  should  be 
1  [  ailed  or  delivered  to  the  Office  of 
luvenile  Justice  and  Delinquency 
Ptevention,  c/o  Juvenile  Justice 
Kssoiuce  Center,  2277  Research 
]  I  julevard,  Mail  Stop  2K,  Rockville,  MD 
;  I  )850;  301-519-5535.  Note:  In  the 
i  t  wer  left-hand  comer  of  the  envelope, 
i }  e  applicant  must  clearly  write 


"Internet  Crimes  Against  Children  Task 
Force  Training  and  Technical 
Assistance  Program." 

Due  Date 

Applicants  are  responsible  for 
ensuring  that  the  original  and  five 
copies  of  the  application  package  are 
received  by  5  p.m.  EDT  on  October  1, 
1999. 

Contact 

For  further  information,  call  Michael 
Medaris,  Program  Manager,  ICAC  Task 
Force  Program  Manager,  202-616-3637, 
or  send  an  e-mail  inquiry  to 
medarism@ojp.usdoj.gov. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

14CFRPart91 

[Dociwt  No.  29279;  SFAR  No.  86] 

RIN  2120-AQ79 

Alrapace  and  Riglit  Operationa 
Raquiramenta  for  the  Kodalc 
Albuquerque  mtamational  Balloon 
Fieata;  AllNiquerque,  NN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

summary:  This  action  establishes  a 
temporary  flight  restriction  (IKK)  area 
for  the  periods  of  October  2  through 
October  10, 1999.  and  October  7  through 
October  15,  2000,  for  the  1999  and  2000 
Kodak  Albuquerque  International 
Balloon  Fiestas  (KAIBF).  This  TFR  is 
necessary  to  manage  aircraft  operating 
in  the  vicinity  of  the  KAIBF.  and  to 
prevent  unsafe  congestion  of  aircraft 
that  are  sightseeing  over  and  around  the 
KAIBF. 

DATES:  Effective  date  for  1999:  October 
2  through  October  10, 1999;  effective 
date  for  2000:  October  7  through 
October  15.  2000. 

FOR  RfflTHER  INFORMATION  CONTACT: 
Steve  Rohring.  Airspace  and  Rules 
Division.  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

AvaUabUity  of  Final  Rules 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  firom 
the  FAA  regulations  section  of  the 
FedWorld  electronic  biUletin  board 
service  (telephone:  (703)  321-3339),  the 
Government  Printing  Office's  (GPO) 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661).  or,  if 
applicable,  the  FAA's  Aviation 
Ridemaking  Advisory  Committee 
bulletin  board  service  (telephone:  (800) 
322-2722  or  (202)  267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  http://www.access.gpo.gov/nara 
for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
dociunent  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking.  ARM-1.  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  or  by  calling 


(202)  267-9680.  Communications  must 
identify  the  SFAR  number  or  docket 
niunber  of  this  final  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  futine  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
No.  11-2 A,  Notice  of  Proposed 
.'Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  application  of  the  law  to  specffic 
sets  of  facts  supplies  by  a  small  entity. 

If  your  organization  is  a  small  entity 
and  you  have  a  question,  contact  your 
local  FAA  official.  If  you  do  not  blow 
how  to  contact  your  local  FAA  official, 
you  may  contact  Charlene  Brown, 
Program  Analysis  Staff,  Office  of 
Rulemaking,  ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591. 
(888)  551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jiunp"  section  of  the  FAA's 
web  page  at  http://www.faa.gov  and 
may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

The  KAIBF  will  be  held  on  October  2 
through  October  10, 1999,  and  the 
following  year  on  October  7  through 
October  15.  2000,  at  a  site  9  miles  north 
of  Albuquerque  International  Sunport, 
in  Albuquerque,  NM. 

This  Special  Federal  Aviation 
Regulations  (SFAR)  establishes  a  TFR 
area  to  provide  for  the  safety  of  persons 
and  property  in  the  air  and  on  the 
ground  during  the  KAIBF.  The  TFR  are 
will  restrict  aircraft  operations  in  a 
specified  location;  however,  access  to 
this  area  maybe  allowed  with  the 
appropriate  air  traffic  control  (ATC) 
authorization  from  the  Albuquerque 
International  Sunport  Airport  Traffic 
Control  Tower  (ATCT).  ATC  will  retain 
the  ability  to  manage  aircraft  through 
the  TFR  area  in  accordance  with 
established  ATC  procedures. 

Specifically,  the  TFR  area  will  be  9 
miles  north  of  the  Albuquerque 
International  Simport  ATCT  and  just 
west  of  Interstate  Highway  25  (1-25). 
The  TFR  area  will  be  centered  on  the 
Albuquerque  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  038°  radical  14 


distance  measiuing  equipment  (DME) 
fix.  The  are  will  encompass  a  4  nautical 
mile  (NM)  radius,  extending  from  the 
surface  up  to  but  not  including  8,000 
feet  mean  sea  level  (MSL).  The  TFR  area 
will  be  in  effect  between  the  horns  of 
0530  Mountain  Daylight  Time  (MDT) 
and  1200  MDT,  and  from  1600  MDT 
until  2200  MDT  on  October  2  through 
October  10, 1999,  and  October  7  through 
October  15,  2000.  Unauthorized  aircraft 
will  be  required  to  remain  clear  of  this 
area  during  these  times. 

The  location,  dimensions,  and 
effective  times  of  the  TFR  area  will  be 
published  and  disseminated  via  the 
Notice  to  Airmen  (NOT AM)  system. 

Exceptions 

This  SFAR  contains  provisions  to 
provide  for  flexible,  efficient 
management  and  control  of  air  traffic. 
ATC  has  the  authority  to  give  priority 
to,  or  exclude  from  the  requirements  of 
the  SFAR,  certain  flight  operations - 
dealing  with  or  containing  personnel  or 
equipment  for  essential  military, 
medical  emergency,  rescue,  or  law 
enforcement  piuposes,  and 
transportation  of  the  President,  or  heads 
of  state. 

Notice  to  Airmen  Information 

Time-critical  aeronautical  information 
that  is  of  a  temporary  nature,  or  is  not 
sufficiently  known  in  advance  to  permit 
publication  on  aeronautical  charts  or  in 
other  operational  publications,  receives 
immediate  dissemination  via  the 
NOT  AM  system.  All  domestic  operators 
planning  flight  to  the  KAIBF  will  need 
to  pay  particular  attention  to  NOT  AM  D 
and  Flight  Data  Center  (FDC)  NOTAM 
information. 

NOTAM  D  contains  information  on 
airports,  runways,  navigational  aids, 
radar  services,  and  other  information 
essential  to  flight.  An  FDC  NOTAM 
contains  information  that  is  regulatory 
in  native,  such  as  amendments  to 
aeronautical  charts  and  restrictions  to 
flight.  FDC  NOTAM  and  NOTAM  D 
information  will  also  be  provided  to 
international  operators  in  the  form  of 
International  NOTAMs.  NOTAMs  are 
distributed  through  the  National 
Communications  Center  is  Kansas  city, 
MO,  for  transmission  to  all  air  traffic 
facilities  having  telecommunications 
access. 

Pilots  and  operators  will  need  to 
consult  the  monthly  NOTAM  Domestic/ 
International  publication.  This 
publication  contains  NOTAM  FDC  and 
D  NOTAMs.  Special  information, 
including  graphics,  will  be  published  in 
the  biweekly  publication  in  advance  of 
the  KAIBF.  For  more  detailed 
information  concerning  the  NOTAM 
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iystem,  refer  to  the  Aeronautical 
^formation  Manual  "Preflight"  section. 

I  ]  ther  U.S.  Lawrs  and  Regulations 

Aircraft  operators  should  imderstand 
1  lat  the  SFAR  is  in  addition  to  other 
Ws  and  regulations  of  the  U.S.  The 
»|^AR  will  not  waive  or  supersede  any 
*"  S.  statute  or  obligation.  When 
lerating  within  the  jurisdictional 
its  of  the  U.S.,  operators  of  foreign 
Taft  must  conform  to  all  applicable 
luirements  of  U.S.  Federal,  State,  and 
;al  governments.  In  particular,  aircraft 
(Operators  planning  flights  into  the  U.S. 
"Sust  be  aware  of  and  conform  to  the 
les  and  regulations  established  by  the: 

1.  U.S.  Department  of  Transportation 
jarding  flights  entering  the  U.S.; 

2.  U.S.  Customs  Service,  Immigration 
i^d  other  authorities  regarding  customs, 
i[|unigrations,  health,  firearms,  and 

i  tpports/exports; 

3.  U.S.  FAA  regarding  flight  within  or 
:o  U.S.  airspace.  This  includes 

Impliance  with  Parts  91, 121  and  135 
J  Title  14  of  the  code  of  Federal 
I  :«gxUations  regarding  operations  into  or 
\^thin  thf  U.S.  through  air  defense 
i^ntification  zones,  and  compliance 
Ith  general  flight  rules;  and, 
I.  Airport  management  authorities 
;arding  use  of  airports  and  airport 
ilities. 

iion  of  Comments 

[a  notice  of  proposed  rulemaking 
C  «|PRM)  was  published  in  the  Federal 
S  Agister  on  May  18, 1999  (64  FR  27160) 
a  ad  a  correction  was  published  on  May 
2^,  1999  (64  FR  28945).  No  comments 
vfere  received  regarding  this  proposal. 
EJj^cept  for  minor  editorial  changes,  this 
amendment  is  adopted  as  proposed  in 
NFRM. 

[perwork  Reduction  Act 

accordance  with  the  Paperwork 
luction  Act  of  1995  (44  U.S.C. 
17(d)),  the  FAA  has  determined  that 
tl  ifere  are  no  requirements  for 
ii^formation  collection  associated  with 
:s  final  rule. 

ipatibUity  With  ICAO  Standards 

in  keeping  with  U.S.  obligations 
ider  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
coinply  with  Intemationd  Civil 
Atfiation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
hi  16  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
ai  id  has  identified  no  differences  with 
tldse  regulations. 

R !  ^atory  Evaluation  Summary 

(changes  to  Federal  regulations  must 
w  I  iergo  several  economic  analyses. 


First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regxilatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  (0MB)  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule  is  not 
"a  significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  is  not  subject  to  review 
by  0MB.  The  rale  is  not  considered 
significant  under  the  regidatory  policies 
and  procedures  of  the  Department  of 
Trausporlation  (44  FR  11034,  Febraary 
26, 1979).  This  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities  and  will  not 
constitute  a  barrier  to  international 
trade. 

This  regulatory  evaluation  examined 
the  costs  and  benefits  of  the  SFAR 
applicable  for  the  periods  October  2 
through  October  10, 1999,  and  October 
7  through  October  15,  2000.  This  SFAR 
establishes  a  TFR  area  for  the  1999  and 
2000  KABFs  to  be  held  in  Albuquerque, 
NM.  Since  the  impacts  of  the  change  are 
relatively  minor,  this  economic 
summary  constitutes  the  analysis,  and 
no  regulatory  evaluation  will  be  placed 
in  the  docket. 

The  major  economic  impact,  in  this 
case,  will  be  the  inconvenience  of 
circumnavigation  to  operators  who  may 
want  to  operate  in  the  area  of  the  TFR. 
An  aircraft  operator  could  avoid  the 
restricted  airspace  by  flying  over  it  or  by 
cinnunnavigating  the  restricted  airspace. 
Because  the  possibility  of  such 
occurrences  is  for  a  limited  time  and  the 
restricted  areas  are  limited  in  size,  any 
circumnavigation  costs  will  be 
neelieible. 


fhe  benefits  of  the  TFR  airspace  will 
primarily  be  a  lowered  risk  of  midair 
collisions  between  aircraft  and  balloons 
due  to  increased  positive  control  of  TFR 
airspace.  While  benefits  cannot  be 
quantified,  the  FAA  believes  the 
benefits  are  commensurate  with  the 
small  costs  attributed  to  the  temporary 
inconvenience  of  the  flight  restrictions 
for  operators  near  the  TFR  area. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance,  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 


requirements  to  the  scale  of  businesses, 
organizations,  and  governmental 
jurisdictions  subject  to  regulations."  To 
achieve  that  principle,  the  RFA  requires 
agencies  to  solicit  and  consider  flexible 
regulatory  proposals  and  to  explain  the 
rationale  for  their  actions.  The  RFA 
covers  a  wide  range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations,  and  small 
governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination  and  the  reasoning 
should  be  clear. 

The  FAA  conducted  the  required 
review  of  this  final  mle  and  determined 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  previously 
stated,  the  major  economic  impact,  in 
this  case,  will  be  the  inconvenience  of 
circumnavigation  to  operators  who  may 
want  to  operate  in  the  area  of  the  TFR. 
Because  the  possibility  of  such 
occurrences  is  for  a  limited  time  and  the 
restricted  areas  are  limited  in  size,  any 
circumnavigation  costs  will  be 
negligible. 

Accordingly,  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  FAA  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

International  Trade  Impact  Statement 

The  provisions  of  this  rale  will  have 
little  or  no  impact  on  trade  for  U.S. 
firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
business  in  the  United  States. 

Federalism  Implications 

The  regulations  herein  will  not  have 
a  substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  pf  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rale  will  not 
have  sufficient  federalism  implications 
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to  warrant  the  preparation  of  a 
federalism  assessment. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
as  2  U.S.C.  1501-1571,  requires  each 
Federal  agency,  to  the  extent  permitted 
by  law,  to  prepare  a  written  assessment 
of  the  effects  of  any  Federal  mandate  in 
a  proposed  or  final  agency  rule  that  may 
result  in  the  epcpenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year.  Section  204(a)  of  the  Act, 
2  U.S.C.  1534(a),  requires  a  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State. 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
inteigovemmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  1  year.  Section  203  of 
the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regidatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  die 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentiaUy  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  a  Federal 
intergovernmental  or  private  sector 
mandate  that  exceeds  $100  million  in 
any  1  year. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 


environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
this  rulemaking  action  qualifies  for  a 
categorical  exclusion. 

List  of  Sulqects  in  14  CFR  Part  91 

Air  traffic  control.  Aircraft,  Airports, 
Aviation  safety.     . 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  91  of  Title  14,  Code  of 
Federal  Regulations  (14  CFR  part  91)  as 
follows: 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

1.  The  authority  citation  for  part  91 
".ontinues  to  read  as  follows: 

AuthtHity:  49  U.S.C.  106(g),  1155.  40103, 
40113,  40120,  44101,  44111,  44701.  44709. 
44711,  44712,  44715,  44716,  44717.  44722, 
46306,  46315,  46316,  46504,  46506-46507. 
47122.  47508.  47528-47531,  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

2.  Amend  part  91  by  adding  Special 
Federal  Aviation  Regulation  No.  86  to 
read  as  follows: 

SFAR  No.  86— Airspace  and  Flight 
Operatiotis  Requiremmts  for  the  1999 
and  2000  Kodak  AUrnqnerque 
Internationa]  Balloon  Fiestas, 
Albuquerque,  NM 

1.  General,  (a)  Each  person  shall  be 
fomiliar  with  all  NOTAMs  issued  pursuant  to 
this  SFAR  and  all  other  available  information 
concerning  that  operation  before  conducting 
any  operation  into  or  out  of  an  airport  or  area 
specified  in  this  SFAR  or  in  NOTAMs 
pursuant  to  this  SFAR.  In  addition,  each 
person  operating  an  international  flight  that 
will  enter  the  U.S.  shall  be  familiar  with  any 
international  NOTAMs  issued  pursuant  to 
this  SFAR.  NOTAMs  are  available  for 
inspection  at  operating  FAA  air  traffic 
facilities  and  regional  air  traffic  division 
offices. 

(b)  Notwithstanding  any  provision  of  the 
Title  14,  Code  of  Federal  Regulations,  no 


person  may  operate  an  aircraft  contrary  to 
any  restriction  procedure  specified  in  this 
SFAR  or  by  the  Administrator,  or  through  a 
NOT  AM  issued  piu^uant  to  this  SFAR. 

(c)  As  conditions  warrant,  the 
Administrator  is  authorized  to — 

(1)  Restrict,  prohibit,  or  permit  IFRAHTl 
operations  in  the  temporary  flight  restricted 
area  designated  in  this  SFAR  or  in  a  NOT  AM 
issued  pursuant  to  this  SFAR; 

(2)  Give  priority  to  or  exclude  the 
following  flights  from  provisions  of  this 
SFAR  and  NOTAMs  issued  piusuant  to  this 
SFAR: 

(i)  Essential  military, 
(ii)  Medical  and  rescue, 
(iii)  Presidential  and  Vice  Presidential, 
(iv)  Flights  carrying  visiting  heads  of  state, 
(v)  Law  enforcement  and  security, 
(vi)  Flights  authorized  by  the  Director,  Air 
Traffic  Service. 

(d)  For  security  purposes,  the 
Administrator  may  issue  NOTAMs  during 
the  effective  period  of  this  SFAR  to  cancel  or 
modify  provisions  of  this  SFAR  and 
NOTAMs  issued  piu^uant  to  this  SFAR  if 
such  action  is  consistent  with  the  wfe  and 
efficient  use  of  airspace  and  the  safety  and 
security  of  persons  and  property  on  the 
ground  as  affected  by  air  traffic. 

2.  Temporary  Fli^t  Restriction.  At  the 
following  location,  flight  is  restricted  during 
the  indicated  dates  and  times:  That  airspace 
within  a  4  NM  radius  centered  on  the 
Albuquerque  VORTAC  038°  radial  14  DME 
fix  from  the  siuiace  up  to  but  not  including 
8,000  feet  MSL  unless  otherwise  authorized 
by  Albuquerque  ATCT. 

3.  Dates  and  Times  of  Designation,  (a) 
October  2  through  October  10, 1999,  and 
October  7  through  October  15,  2000,  from 
0530  MDT  until  1200  MDT. 

(b)  October  2  through  October  10. 1999. 
and  October  7  through  October  15,  2000, 
bom  1600  MDT  until  2200  MDT. 

4.  Expiration.  This  Special  Federal 
Aviation  Regulation  expires  on  October  16, 
2000. 

Issued  in  Washington,  DC,  on  August  11, 
1999. 

Jane  F.  Garvey, 
Administrator. 

[PR  Doc.  99-21268  Filed  8-1&-99;  8:45  am) 
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PrxmmmI  Ruteft: 

1 43117,  43323,  43462, 

43969 

301 43324 

602 43462 

28  CFR 

505 43880 

28  CFR 

2570 42246 

2575 42246 

4044 44128 

Prapossd  RidM: 

2520 42792,42797 

2560 42792,  42797 

2570 42797 

30  CFR  . 

26 43280 

29 43280 


57 43280 

70 43283 

71 43283 

75 43280,  43286 

90 43283 

202 43506 

206 43288,  43506 

250 42597 

914 43911 

943 „ 43913 

PropoMCl  flulMt 

913 44674 

914 44448 

935 42887 

936 43327 

31  CFR 

538 41784 

550 41784 

560 41784 

590 43924 

Proposed  Rules 

375 42626 

32  CFR 

Propossd  Rules: 

230 43856 

231 43858 

231a 43856 

33  CFR 

100 42278,  42598,  43289 

110 42279 

117 42033,  42599,  44129, 

44131 

160 41794 

165 43290,  43291,  44658 

rropossd  Rules: 

100 41853 

117 44145,  44147,  44148, 

44149,  44151 

34  CFR 

611 .42837 

Proposwl  Riitoss 

668 42206,  43024,  43582 

673 42206 

674 42206 

675 42206 

676 42206 

682 42176,  43024,  43428 

685 43428 

690 42206 

36  CFR 

Propossd  Ruiss: 

13 41854 

1191 42056 

37  CFR 

Prepoisd  RuIss: 

201 42316 

38  CFR 

17 44659 

21 44660 

38  CFR 

20 43292 

PropoMd  RuIm: 

111 44681 

40  CFR 

9 42432,  43426.  43936 

52 42600,  43083,  44131, 


44134,  44408,  44411,  44415, 
44417 

58 42530 

62 43091 .  44420 

63 42764 

86 43936 

122 ......42432,43426 

123 42432,43426 

124 42432,43426 

180 41804,  41810,  41812, 

41815,  41818.  42280,  42839, 
42846 

186 ;. 41818 

261 ..._ 42033 

271 .41823,  42602 

300 .■: 44135 

403 42552 

501 r. 42432,  43426 

503 42552 

745 42849 

Proposed  Rul0S< 

52 42629,  42888,  42891, 

42892,  44152,  44450,  44451, 
44452 

62 „ 43123 

97 43124,44452 

147 43329 

261 42317 

271 42630,  43331 

281 43336 

300 41875.  42328,  42630, 

43129,  43641,  43970,  44452, 

44454,  44456.  44458 

372 42222 

41  CFR 

301 43254 

PropOMd  RuIm: 

51-2 41882 

51  -5........ 41 882 

42  CFR 

413 42610 

498 43295 

1001 42174 

Propossd  RuIss: 

Ch.lV 43338 

44  CFR 

61 41825 

64 42852.  44421 

206 41827 

61 42632 

62 42633 

45  CFR 

801 42039 

46  CFR 

10 42812.44786 

12..... ...........42812.44786 

PfopoMd  RuIm: 

298 44152 

535 42057 

47  CFR 

0.. 43618 

1 42854 

5 ; 43094 

43 ; 43618 

62 43937 

63 „ 43095,  43618 

64 43618.44423 

73 41827,  41828.  41829, 


»1830,  41831,  41832,  41833, 
»1834.  42614,  42615,  42616. 
43095 

42617,  42855 

43094 

Pj-^poMd  RuIm: 

1... 41883,42635 

44682 

41884,  41887 

41891.43643 

41897 

41897 

41897 

41899,43132 

41887 

41899 

41891 
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385 44460 
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571 42330 

575 44164 

50CFR 

17 41835 

300 44428 

600 42286 

622 43941 

635 42855,43101 

648 42042,  42045,  44661 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exdusion  from 
this  Nst  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  17, 
1999 

DEFENSE  DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education- 
Educational  assistance 
test  program;  increased 
ailawances;  published 
8-17-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
pixxnulgation;  various 
States: 
Illinois;  published  6-18-99 

TRANSPORTATION 
DEPARTMENT 
CoMt  Guard 

Ports  and  watenvays  safety: 
Ports  of  New  Yor1(  and  New 
Jersey;  safety  zone; 
published  8-17-99 

TRANSPORTATION 
DEPARTMENT 
FMeral  Aviation 


Aimvorthiness  directives: 
LET  Aeronautical  Works; 

published  6-28-99 
New  P^per  Aircraft,  Inc.; 

published  6-28-99 
Pilatus  Aircraft  Ltd.; 

published  6-28-99 

VETERANS  AFFAIRS 
DEPARTMENT 

Medk»l  benefits: 
Denied  claims; 
raconsidefation 
procedures;  published  8- 
17-99 
Vocational  rehabilitation  and 
education: 

Veterans  education- 
Educational  assistance 
test  program;  increased 
altowaiKes;  pubNsfied 
8-17-99 

COMMENTS  DUE  NEXT 
WEEK 


AGRICtlLTURE 
DEPARTMENT 
Agricultural  Marlwtiitg 
Service 

Cherries  (sweet)  grown 


Washington;  comments  due 
t>y  8-23-99;  published  6- 
24-99 
Potatoes  (Irish)  grown  irv— 

California  and  Oregon; 
comments  due  by  8-24- 
99;  published  6-25-99 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
htapection  Servioa 

Exportation  and  importation  of 

animals  and  animal 

products: 

Recognition  of  animal 
deease  status  of  regions 
in  European  Union; 
comments  due  by  8-24- 
99;  published  6-25-99 
Foreign  quarantine  notices: 

Mexican  Haas  avocados; 
comments  due  by  8-24- 
99;  published  6-25-'99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
mariagement: 

Carit)bean,  Gulf,  and  South 
Atlantic  fisheries- 
Essential  fish  habitats; 
comments  due  by  8-23- 
99;  published  7-9-99 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  8-25- 
99;  published  7-26-99 
Westem  Pacific  Coral 
Reef  Ecosystem  and 
bottomfish  and 
seamount  groundfish; 
comments  due  by  8-26- 
99;  published  8-16-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  maricets: 
Contract  marttet  designation 
applications — 
Commission  review  arxj 
approval;  procedures; 
comments  due  by  8-26- 
99;  published  7-27-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Cargo  preference- 
sutx»ntracts  for 
commercial  items; 
comments  due  by  8-23- 
99;  published  6-22-99 

Overseas  use  of  purcfiase 
card;  commerrts  due  by  8- 
25-99;  published  7-29-99 

EDUCATION  DEPARTMENT 

Postsecondary  education: 

Secretary's  recognition  of 
accre<Ming  agencies; 
comments  due  by  8-24- 
99;  published  6-25-99 


ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Outer  Continental  Shelf  Lands 
Act;  implementation: 

Natural  gas  transportation 
through  pipeline  facilities 
on  Outer  Continental 
Shelf;  comments  due  by 
8-27-99;  published  7-13- 
99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
CaHfomia;  comments  due  by 

8-23-99;  published  7-23- 

99 
Indian;  comments  due  by  8- 

25-99;  published  7-26-99 
Indiana;  comments  due  by 

8-25-99;  published  7-26- 

99 
Montana;  comments  due  by 

8-27-99;  published  7-28- 

99 
Clean  Air  Act: 

Interstate  ozone  transport 
reduction — 

Nitrogen  oxides  trading 
program;  Section  126 
petitions;  findings  of 
significant  contribution 
and  mlemaidng; 
comments  due  by  8-25- 
99;  published  8-16-99 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects- 
University  of 
Massachusetts  et  al.; 
university  laboratories; 
comments  due  by  8-26- 
99;  published  7-27-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  8-25-99;  published 
7-26-99 
Water  programs: 
Clean  Water  Act- 
State  and  Tribal  water 
quality  standards; 
review  and  approved; 
comments  due  by  8-23- 
99;  published  7-9-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  sennces,  special: 
Maritime  services— 
Privately  owned 
accounting  authorities; 
accounts  settiement; 
streamlining;  biennial 


regulatory  review; 
comments  due  by  8-23- 
99;  published  7-28-99 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  b/ 
8-23-99;  published  7-14- 
99 
Aritansas;  comments  due  by 
8-23-99;  published  7-14- 
99 
Kentucky  and  Virginia; 
comments  due  by  8-23- 
99;  published  7-14-99 
""  New  YorK  corrtments  due 
by  8-23-99;  published  7- 
14-99 
North  Carolina;  comments 
due  by  8-23-99;  published 
7-14-99 
Texas;  comments  due  by  8- 
23-99;  published  7-14-99 
Television  stations;  table  of 
assignments: 

New  Yori(;  comments  due 
by  8-23-99;  published  7- 
14-99 
FEDERAL  MARITIME 
COMMISSION 
Shipping  Act  of  1984; 
implementation: 
Ocean  common  earners; 
definition  clarification; 
comments  due  by  8-24- 
99;  published  6-25-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Admission  and  occupsuKy — 
Pet  ownership  in  public 
housing;  comments  due 
by  8-23-99;  published 
6-23-99 
Public  housing  agency 
organization;  required 
resident  memt>ership  on 
board  of  directors  or 
similar  goveming  body; 
comments  due  by  8-23- 
99;  published  6-23-99 
Public  Housing  Assessment 
System;  comments  due 
by  8-23-99;  published  6- 
22-99 
INTERIOR  DEPARTMENT 
Fish  and  WiMHfe  Service 
Endemgered  and  threatened 
species: 

Tidewater  goby;  northern 
populatkins;  comments 
due  by  8-23-99;  published 
6-24-99 
Migratory  bird  hunting: 
Federal  Indian  reservations, 
off-reservation  trust  lands 
and  ceded  larvjs; 
comments  due  by  8-23- 
99;  published  8-13-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 


reclamation  plan 
submissions: 

Kansas;  comments  due  by 
8-25-99;  published  7-26- 
99 
Mississippi;  comments  due 
by  8-25-99;  published  7- 
26-99 
Ohio;  comments  due  by  8- 
23-99;  published  8-6-99 
Oklahoma;  comments  due 
by  8-25-99;  published  8- 
10-99 

ibATIONAL  CREDIT  UNION 
/  DMINISTRATION 
Credit  unions: 
Credit  union  service 
organizations — 
Real  estate  brot(erage 
services;  grandfather 
exemption;  comments 
due  by  8-23-99, 
published  6-22-99 
l?ERSONNEL  MANAGEMENT 

:>FncE 

Retirement: 
Civil  Service  Retirement 
System  (CSRS)  and 
Federal  Employees 
Retirement  System 
(FERS)— 
State  income  tax 
withholding  and 
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voluntary  allotment 
program;  expansion; 
comments  due  by  8-23- 
99;  published  6-23-99 
SMALL  BUSINESS 
ADMINISTRATION 
Business  loans: 
Loan  loss  reserve  fund; 
comments  due  by  8-25- 
99;  published  7-26-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Iowa  and  Illinois;  comments 
due  by  8-23-99;  published 
7-22-99 
Ports  and  waterways  safety: 
Lower  New  York  Bay  and 
Raritan  Bay,  NY;  safety 
zone;  comments  due  by 
8-23-99;  published  7-7-99 
Vessels  and  marine 
facilities;  Year  2000  (Y2K) 
reporting  requirements; 
comments  due  by  8-23- 
99;  published  6-23-99 
TRANSPORTATION 
DEPARTMENT 
EcoTKxnic  regulations: 
Oomestk:  baggage  liability; 
comments  due  by  8-27- 
99;  published  6-28-99 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Airbus;  comments  due  by  8- 

23-99;  published  7-23-99 
Avions  Mundry  et  Cie; 

comments  due  by  8-27- 

99;  published  7-19-99 
Bell;  comments  due  by  8- 

23-99;  published  6-24-99 
Boeing;  comments  due  by 

8-23-99;  published  6-23- 

99 

Dassault;  comments  due  t)y 
8-23-99;  published  7-22- 
99 

McDonnell  Douglas; 

comments  due  by  8-23- 

99,  published  7-23-99 
MD  Helicopters  Inc.; 

comments  due  by  8-23- 

99;  published  6-23-99 
Rolls-Royce  pic;  comments 

due  by  8-23-99;  published 

6-23-99 
Saab;  comments  due  by  8- 

23-99;  published  7-22-99 
Sikorsky;  comments  due  by 

8-23-99;  published  6-24- 

99 


Class  D  eurspace;  commerHs 
due  by  8-23-99:  published 
7-7-99 

Class  E  airspace;  comments 
due  by  8-24-99;  published 
7-19-99 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportation — 

Loading,  unk>ading,  and 
storage;  regulatory 
applicability;  comments 
due  by  8-25-99; 
published  7-28-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Simplified  production.  arxJ 
resale  methods  with 
historic  absorption  ratk) 
election;  special  rules; 
comments  due  by  8-23- 
99;  published  5-24-99 


Microfiche  Editions  Available... 


Federal  Register 

The  Fedarei  rtogiitor  is  published  daily  in 
24x  mteroliche  fonnat  and  mailed  to 
subacribars  the  foHowring  day  via  first 
dass  maN.  As  part  of  a  microfiche 
Federari  Ragistar  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  montttly. 

Code  of  Federal  Regalations 

Tlw  Code  of  Federal  ftogulatkNis, 
comprising  approximataly  200  vdumea 
and  rsviaed  at  least  onoe  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  fomiat  and  the  cunwit 
year^  volumes  are  mailed  to 


Nficrofiche  SolMcriptioii  Prices: 
Federal  Register: 

One  year  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Ofdtf  PftxMHinB  Cods. 

*5419 


I i  Y  ILd,  enter  tibe  following  indicated  subscription  in  24x  microfiche  fonnat: 

Federal  Register  (MFFR) 


D  One  year  at  $220  each 
D  Six  months  at  $110 
Code  of  Federal  Reguiatioiis(CFRM7)      D  One  year  at  $247  each 


lilmrgB  your  OfOBT. 

IfaEMyl 
To  fax  your  orders  (202)  512-2250 
Plmne  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  dmnestic  postage  and  handling  and  is  subject  to  change. 


Company  or  penonal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES     NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account 

n  VISA      n  MasterCard  Account 

n 


ED-D 


n 


(Credit  card  expiration  dale) 


Thankyoufor 
your  order! 


Authorizing  signature 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  EX 


Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
I>ocuments'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
.   contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
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Ilie  United  States  Government  Manual 
11)98/1999 

As  the  official  handbook  of  the  Federal  Government,  the 
A '( inual  is  the  best  source  of  information  on  the  activities, 
fi  11  ictions,  organization,  and  principal  officials  of  the  agencies 
o '  the  legislative,  judicial,  and  executive  branches.  It  also 
it  dudes  information  on  quasi -official  agencies  and  inter- 
nitional  organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
wlio  to  contact  about  a  subject  of  particular  concern  is  each 
a]  5  ;ncy's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
oi  1  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
irierest.  The  Manual  also  includes  comprehensive  name  and 
at  ;ncy/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
tl «!  agencies  and  functions  of  the  Federal  Government  abolish- 
e<|l,  transferred,  or  renamed  subsequent  to  March  4,  1933. 

TTie  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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Pending  nominations,  44939—44940 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Noncombustible  fire  barrier  penetration  seal  materials; 
requirement  eliminated,  etc.,  44860-44865 
NOTICES 

Meetings;  Sunshine  Act,  44965-44966 
Reports  and  guidance  documents  documents;  availability, 
etc.: 
Nuclear  Reactor  Regvdation  projects;  redefining  role; 
workshop  simunary,  44966—44969 
Applications,  hearings,  determinations,  etc.: 
Commonwealth  Edison  Co.,  44962-44964 
North  Atlantic  Energy  Service  Corp.  et  al..  44965 

Occupational  Safety  and  Healtti  Administration 

PROPOSED  RULES 
Safety  and  health  standards: 
Nationally  recognized  testing  laboratories;  fees;  reduction 
of  public  comment  period  on  recognition  notices, 
45098-45114 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  44962 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 
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RaUrcMd  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  44969-44970 

Recianiation  Bureau 

NOTICES 

Meetings: 
Bay-Delta  Advisory  Coimcil.  44940-44941 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  44976-44980 
Chicago  Board  Options  Exchange,  Inc.,  44980-44982 
Emerging  Markets  Clearing  Corp.,  44982-44983 
National  Association  of  Seciuities  Dealers,  Inc.,  44983- 

44985 
New  York  Stock  Exchange,  Inc.,  44985-44986 

Applications,  hearings,  determinations,  etc.: 
Intertape  Polymer  Group  Inc.,  44970-44971 
Parkstone  Advantage  Fund  et  al.,  44971-44976 

Small  Business  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Administrator;  order  of  succession,  44986 

Small  business  size  standards: 
Full  table  of  four-digit  Standard  Industrial  Classification 
codes;  publication,  44986-45007 

Tranaportation  Oepertment 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Maritime  Administration 

Treaaury  Department 

NOTICES 

Senior  Executive  Service: 
Combined  Performance  Review  Board;  membership, 
45013-45014 
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PartV 
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Administration,  45089-45090 
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Administration,  45091-45095 
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Administration,  45097-45114 

Part  VIII 

Environmental  Protection  Agency,  45115-45120 

Part  IX 

Department  of  Education,  45121-45147 


Reader  Aide 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resoxm:es.  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  secJ^n  of  the  FEDERAL  REGISTER 
contains  rfegulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  piirsuant  to  44  U.S.C.  1510. 

:  1 
The  Cod^iof  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  booK^are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 

i| 

DEPARJliMENT  OF  TRANSPORTATION 
Federa^  jlVviation  Administration 
14CFR!^rt25 

[Docket  No.  NM161,  Special  Conditions  No. 
25-146Hy:] 


Special  Condition*:  GEC-Marconi; 
Boeingj  Model  737-800  Airplane;  High 
Intensiiiy  Radiated  Fields  (HIRF) 


issuance. 


AGENCYtiFederal  Aviation 

Admin^^tion  (FAA).  DOT. 

ACTK>N:j  t'inal  special  conditions;  request    Comments  Invited 

for  comji^ents. 


weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Lakin,  FAA,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  Standardization  Branch,  ANM- 
113, 1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  telephone 
(425)  227-1187;  facsimile  (425)  227- 
1149. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportionity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
speciat  conditions  effective  upon 


SUMMARt:  These  special  conditions  are 
issued  f()r  the  Boeing  Model  737-800 
airplank  as  modified  by  GEC-Marconi. 
The  Model  737-800  is  equipped  with  a 
high-tethnology  digital  avionics  system 
that  perlorms  critical  functions.  The 
applicable  type  certification  regulations 
do  not  contain  adequate  or  appropriate 
safety  sjtkndards  for  the  protection  of 
this  sysraBm  from  the  effects  of  high- 
intensiw  radiated  fields  (HIRF).  These 
special^onditions  provide  the 
additional  safety  standards  that  the 
Admin|ftrator  considers  necessary  to 
ensure  that  the  critical  functions  this 
system  performs  are  maintained  when 
the  airplane  is  exposed  to  HIRF. 
DATES:  The  effective  date  of  these 
special  conditions  is  July  29, 1999. 
Comments  must  be  received  on  or 
before  October  4, 1999. 
ADDRESSES:  Comments  on  these  special 
conditjjdns  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Attentito:  Rules  Docket  (ANM-114), 
Docket  Ko.  NM161, 1601  Lind  Avenue 
SW.,  Rttiton,  Washington.  98055-4056; 
or  delivered  in  duplicate  to  the 
Transpidrt  Airplane  Directorate  at  the 
above  address.  Comments  must  be 
marked:  Docket  No.  NM161.  Comments 
may  bq  inspected  in  the  Rules  Docket 


Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Commtinications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
rnmirmniratinns  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  conunents  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM161."  The 
postcard  will  be  date  stamped  and 
rettuned  to  the  commenter. 

Background 

On  September  28, 1998,  the  Los 
Angeles  Aircraft  Certification  Office 
received  an  application  firom  GEC- 
Marconi  Avionics  (GMA)  Ltd.,  Airport 
Works,  Rochester,  Kent,  England,  for  a 


supplemental  type  certificate  to  modify 
Type  Certificate  No.  A16WE  for  the 
Boeing  Model  737-800. 

The  Boeing  Model  737-800  is  a  low- 
wing,  pressurized  airplane  with  twin, 
wing-moimted,  jet  engines  that  is 
configured  for  approximately  162 
passengers.  The  airplane  has  a 
maximum  standard  takeoff  weight  of 
155,500  poimds,  a  maximum  landing 
weight  of  146.300  poimds,  a  maximimi 
operating  altitude  of  41,000  feet,  and  a 
range  of  3370  nautical  miles.  The 
overall  length  of  the  Boeing  Model  737- 
800  is  129  feet,  6  inches,  the  height  is 
41  feet,  2  inches,  and  the  wing  span  is 
112  feet,  7  inches.  The  modification 
incorporates  a  head  up  display  (HUD) 
system  for  display  of  critical  flight 
parameters  (altitude,  airspeed,  and 
attitude)  to  the  crew.  The  display  can  be 
susceptible  to  disruption  to  both 
command/response  signals  as  a  result  of 
electrical  and  magnetic  interference. 
This  disruption  of  signals  could  result 
in  loss  of  all  critical  flight  displays  and 
annimciations  or  present  misleading 
information  to  the  pilot. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  GEC-Marconi  must  show  that 
the  Model  737-800  airplane,  as 
changed,  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A16WE  or  the  applicable 
regvdations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certifications  basis."  The  certification 
basis  for  the  modified  Boeing  Model 
737-800  airplanes  is  as  follows: 

For  airworthiness  and  environmental 
standards  for  components  and  areas  not 
affected  by  the  change,  the  original 
certification  basis  for  the  Model  737- 
800  is  shown  on  Type  Certificate  Data 
Sheet  (TCDS)  No.  A15WE,  revision  25, 
dated  September  9, 1998.  The  Model 
737-800  was  certified  to  part  25,  as 
amended  by  Amendments  25-1  though 
25-77,  with  reversions  to  earlier 
Amendments,  voluntary  compliance  to 
later  Amendments,  special  conditions, 
equivalent  safety  findings  and 
exemptions  listed  in  the  TCDS. 

For  airworthiness  and  environmental 
standards  for  components  and  areas 
affected  by  the  change,  the  certification 
basis  for  the  Model  737-800  is  14  CFR 
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part  25,  effective  February  1, 1965, 
including  Amendments  25-1  through 
25-97,  which  is  the  amendment  level  in 
effect  on  the  date  of  application. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Boeing  Model  737-800 
airplane  because  of  novel  or  imusual 
design  features,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  737-800  must 
comply  with  the  part  25  fuel  and 
exhaust  emission  requirements  of  14 
CFR  part  34  and  the  part  25  noise 
certification  requirements  of  14  CFK 
part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49,  as 
required  by  §§  11.28  and  11.29,  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  GEC-Marconi  apply 
at  a  later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

Boeing  Model  737-800  will 
incorporate  a  head  up  display  (HUD) 
system  that  performs  critical  functions. 
TTiis  system  may  be  vubierable  to  HIRF 
external  to  the  airplane. 

Discussion 

There  is  no  specific  regidation  that 
addresses  {>rotection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
groimd-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  applicable  regulations  incorporated 
by  reference,  special  conditions  are 
needed  for  the  Boeing  Model  737-800, 
which  require  that  new  electrical  and 
electronic  systems,  such  as  the  HUD, 
that  perform  critical  functions  be 
designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 


High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immimity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  imdefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  writh  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  OR  2  below: 

1.  A  minimum  tlu^at  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


FieW  strength  (votts 

Frequency 

per  meter) 

Peak 

Average 

10  kHz— 100  kHz  

50 

50 

100  kHz— 500  kHz  ... 

50 

50 

500  kHz— 2  MHz  

50 

50 

2  MHz-30  MHz  

100 

100 

30  MHz— 70  MHz 

50 

50 

70  MHz— 100  MHz  ... 

50 

50 

100  MHz— 200  MHz 

100 

100 

200  MHz-400  MHz 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-1  GHz 

700 

100 

1  GHz-2  GHz  

2000 

200 

2  GHz-4  GHz  

3000 

200 

4  GHz-€  GHz  

3000 

200 

6  GHz-8  GHz  

1000 

?no 

8  GHz-12  GHz  

3000 

300 

12  GHz-18  GHz 

2000 

200 

18  GHz-40  GHz 

600 

200 

The  fieW  strengths  are  expressed  in  terms  of 
peak  root-mean-square  (rms)  values. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee.  In 
general,  these  standards  are  less  critical 


than  the  threat  level  that  was  previously 
used  as  the  basis  for  some  earlier  special 
conditions. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Boeing 
Model  737-800  airplanes  modified  by 
GEC-Marconi.  Should  GEC-Marconi 
apply  at  a  later  date  for  a  supplemental 
type  certificate  to  modify  any  other 
model  included  on  the  same  type 
certificate  to  incorporate  the  same  novel 
or  imusual  design  feature,  these  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  design 
features  on  Boeing  Model  737-800 
airplanes  modified  by  GEC-Marconi.  It 
is  not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircrait,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40H3. 44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Boeing  Model 
737-«00  airplanes  modified  by  GEC- 
Marconi. 

1.  Protection  fmm  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 


AGENCYt  Fed 
Administrati 


was  previously 
!  earlier  special 
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40113,44701, 


(HIEF).  C  ach  electrical  and  electronic 
system  tjl  At  performs  critical  functions 
must  be  I  Resigned  and  installed  to 
ensure  tqat  the  operation  and 
operatidnal  capability  otthese  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated  fields 
external  to  the  airplane. 

For  tl<e  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose" 
failure  would  contribute  to  or  cause  a 
failure  (J(>ndition  that  would  prevent  the 
continu^  safe  flight  and  landing  of  the 
airplan^.1 

Issued  in  Renton,  Washington,  on  July  29. 
1999.       Ij 
Donald  iilRiggin, 

Acting  Mdnager,  Transport  Airplane 
DirectorAie.  Aircraft  Certification  Service, 
ANA4-ldd. 

(FR  Poc.!i9-20858  Filed  8-17-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  jf^viation  Administration 

14CFr|^39 

[Doctot  No.  98-NM-233-AO;  Amwtdment 
39-1125i3|:  AD  99-17-04] 

RIN  212^AA64 

Ainfvorfltlnass  Diractives;  Empress 
Brasilei^  de  Aeronautica  S.A. 
(EMBRJKER)  Model  EMB-120  Series 
Alrplaitfs 

iMSENCYkjFederal  Aviation 
Administration,  DOT. 
action:!  Final  rule. 

ft 

SUMMAi^T:  This  amendment  adopts  a 
new  aiitWorthiness  directive  (AD), 
applicable  to  certain  EMBRAER  Model 
EMB-120  series  airplanes,  that  requires 
replacement  of  the  fairlead  support 
assemblies  of  the  aileron  control  cable 
located!  in  the  nacelle  outboard  fittings 
with  n^4v,  improved  assemblies;  and 
replacement  of  certain  attachment 
screws  with  new  screws.  This 
amendnient  also  provides  an  option  for 
performing  repetitive  inspections  imtil 
accomplishment  of  the  replacement. 
This  ariilandment  is  prompted  by  reports 
of  ailenvi  cable  wear  due  to  chafing 
found  ^tween  the  aileron  control 
cables  ^d  nylon  grommets.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  chafing,  which  could 
result  in  failure  of  the  aileron  cables, 
and  coiusequent  reduced  controllability 
of  the  ^i^lane. 
dates:  ^ective  September  22, 1999. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
22,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica 
S.A.  (EMBRAER),  P.O.  Box  343— CEP 
12.225,  Sao  Jose  dos  Campos — SP, 
Brazil.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplcine  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Capezutto,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ACE-116A, 
FAA,  Small  Aiiplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6071;  fax 
(770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  EMBRAER 
Model  EMB-120  series  airplanes  was 
published  in  the  Federal  Register  on 
September  3,  1998  (63  FR  46932).  That 
action  proposed  to  require  replacement 
of  the  fairlead  support  assemblies  of  the 
aileron  control  cable  located  in  the 
nacelle  outboard  fittings  with  new, 
improved  assemblies;  and  replacement 
of  certain  attachment  screws  with  new 
screws. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  fidf  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  To  Withdraw  Proposed  Rule 

Two  commenters  state  that  the 
proposed  rule  is  not  warranted  and 
cannot  be  justified.  One  commenter,  an 
operator,  does  not  agree  that  this  is  a 
safety  of  flight  issue  and  states  that  the 
proposed  AD  does  not  specify  the 
amount  of  wear  found  on  the  cables,  or 
that  the  cables  were  in  danger  of,  or 
close  to,  failine.  In  support  of 


withdrawal  of  the  proposed  rule,  the 
commenter  references  two  instances, 
one  in  1991  and  one  in  1997,  in  which 
the  Brazilian  Centro  Tocnico 
Aeroespacial  (CTA)  documented  that  if 
a  single  cable  failed  during  flight,  the 
airplane  would  be  able  to  land  safely. 
The  commenter  also  states  that  the 
EMB-120  Maintenance  Review  Board 
(MRB)  inspection  interval  for  the  aileron 
cables  is  sufficient  to  ensme  continued 
airworthiness  in  lieu  of  issuance  of  the 
final  rule. 

Another  commenter,  the 
manufacturer,  states  that  inspections  of 
certain  airplanes  conducted  at  its 
facility  revealed  cables  with  polished 
areas,  but  no  indication  of  wear  or 
rupture  was  detected.  The  commenter 
states  also  that  operators  that  have  not 
incorporated  Revision  2  of  the  service 
bulletin  have  a  rigorous  inspection 
interval  of  every  400  flight  hours,  per 
the  MRB.  For  operators  that  have 
incorporated  Revision  2  of  the  service 
bidletin,  the  cable  inspections  are  to  be 
accomplished  at  each  "5A"  check  (2,000 
flight  hours).  The  commenter  states  that 
during  the  past  10  years  it  has 
performed  25  "C"  checks  with  no  record 
of  aileron  cable  replacement  due  to 
broken  wires. 

The  FAA  does  not  concur  with  the 
commenters'  requests.  The  FAA  does 
consider  this  a  safety  issue  based  on  the 
determination  that  if  the  aileron  cable 
were  to  break  during  a  critical  portion 
of  the  flight,  such  as  during  a  steep  turn 
or  on  approach  for  landing,  it  would 
result  in  reduced  controllability  of  the 
airplane. 

hi  addition,  an  investigation  of  service 
difficulties  conducted  by  the  FAA 
revealed  over  200  reports  of  aileron 
cable  wear.  Although  most  of  these 
occurred  in  the-early  1990's,  several 
cases  were  reported  in  1997  and  two 
through  mid-1998.  This  suggests  that 
not  all  operators  are  incorporating  the 
service  bulletin. 

Based  on  this  information,  the  FAA 
finds  that  issuance  of  the  final  rule  is 
necessary  to  ensure  an  adequate  level  of 
safety  for  the  affected  fleet. 

Request  To  Revise  Inflection  Intervals 

One  commenter  states  that  Parts  I,  II, 
and  in  of  EMBRAER  Service  Bulletin 
120-27-0068,  Change  02,  dated  March 
20, 1998,  include  a  statement  referring 
to  MRB  Tasks  27-07  and  27-65  [the 
correct  reference  as  stated  in  the  service 
bulletin  is  Maintenance  Planning  Guide 
(MPG)  Tasks  27-07  and  27-64]  for 
inspection  intervals  of  the  specified 
areas,  both  pre-  and  post-mod.  The 
commenter  requests  that  the  inspection 
interval  of  the  post-mod  installation  be 
based  on  an  analysis  of  inspection 
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findings  and  an  agreement  between  the 
opOTator  and  its  Principal  Maintenance 
Inspector  (PMI). 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  finds 
that,  at  this  time,  insufficient  data  exist 
to  support  allowing  PMI's  to  make  an 
assessment  of  aileron  cable  wear  in 
order  to  increase  the  regular  post-mod 
inspection  intervals  caUed  out  in  the 
MTC.  The  FAA  may,  however,  approve 
a  request  for  an  adjustment  of  the  post- 
mod  inspection  intervals  if  data  are 
submitted  to  substantiate  that  such  an 
adjustment  would  provide  an  equivalent 
level  of  safety. 

Reoneal  To  Extend  Compliance  Time 
and  Add  Repetitive  Inspections 

One  commenter  requests  that  the  FAA 
extend  the  proposed  compliance  time 
for  the  modification  from  within  400 
hours  time-in-service  after  the  effective 
date  of  this  AD,  to  within  500  hoius 
time-in-service  after  the  effective  date  of 
this  AD.  The  commenter  also  requests 
that  if  the  FAA  proceeds  with  issuing 
this  AD,  inspections  of  the  aileron 
cables  be  added;  the  inspections  should 
be  accomplished  at  intervals  not  to 
exceed  500  flight  hours  until 
installation  of  the  modification.  The 
commenter  indicates  that 
accomplishment  of  the  modification 
cannot  be  completed  within  400  hours 
time-in-service  due  to  lack  of 
availability  of  the  kits  used  for  the 
modification.  The  commenter  states  that 
one-third  of  the  compliance  time  will  be 
used  waiting  for  delivery  of  the  kits. 

The  FAA  partially  concurs  with  the 
commenter's  request.  The  FAA  has 
determined  that  allowing  repetitive 
Inspections  of  the  aileron  cables  at 
Intervals  not  to  exceed  500  flight  hoius 
"until  installation  of  the  modification" 
is  not  appropriate  in  this  case  because 
it  allows  the  inspections  to  continue 
indefinitely,  which  does  not  address  the 
unsafe  condition  in  a  timely  manner. 
However,  the  manufacturer  has  stated 
that  parts  kits  are  available  90  days  after 
submission  of  the  purchase  request.  In 
light  of  the  time  required  to  obtain  the 
parts,  the  FAA  agrees  to  revise  the 
compliance  time  for  accomplishment  of 
the  modification,  and  to  add  an  option 
for  repetitive  inspections  in  accordance 
with  procedures  specified  In  the 
airplane  maintenance  manual.  The  FAA 
finds  that  repetitive  inspections  of  the 
aileron  cable  at  Intervals  not  to  exceed 
400  hours  time-in-service  until 
accomplishment  of  the  modification,  for 
a  time  period  not  to  exceed  6  months 
after  the  effective  date  of  this  AD.  will 
not  adversely  affect  safety,  and  will 
allow  the  modification  to  be  performed 
at  a  base  during  regularly  scheduled 


maintenance  where  special  equipment 
and  trained  maintenance  persoimel  will 
be  available  if  necessary.  The  Summary 
section,  as  well  as  paragraphs  (a)  and  (b) 
of  this  final  rule,  have  been  revised 
accordingly. 

Explanatimi  of  Change  to  Proposal 

The  FAA  has  added  "Note  2"  to  the 
final  rule  to  clarify  the  definition  of  a 
general  visual  inspection. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  Increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  227  airplanes 
of  U.S.  registry  wUl  be  affected  by  this 
AD. 

For  airplanes  identified  in  Part  I  of 
EMBRAER  Service  Bulletin  120-27- 
0068,  Change  02,  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
replacement  of  the  fairlead  support 
assemblies  of  the  aileron  control  cable, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $1,464  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  replacement  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$386,808,  or  $1,704  per  airplane. 

For  airplanes  identified  in  Part  II  of 
EMBRAER  Service  Bulletin  120-27- 
0068,  Change  02,  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  replacement 
of  the  fairlead  support  assemblies  of  the 
aileron  control  cable,  at  an  average  labor 
rate  of  $60  per  work  hoiu-.  Required 
parts  will  cost  approximately  $1,292  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  replacement  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $306,904,  or  $1,352  per  airplane. 

For  airplanes  identified  in  Part  III  of 
EMBRAER  Service  Bulletin  120-27- 
0068,  Change  02,  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  replacement 
of  the  fairlead  support  assemblies  of  the 
aileron  control  cable,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  cost  approximately  $501  per 
airplane.  Based  on  these  figiires,  the  cost 
impact  of  this  replacement  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $127,347,  or  $561  per  airplane. 


For  airplanes  identified  in  Part  IV  of 
EMBRAER  Service  Bulletin  120-27- 
0068,  Change  02,  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  replacement 
of  the  attachment  screws,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  will  be  minimal 
Based  on  these  figures,  the  cost  Impact 
of  this  replacement  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$13,620,  or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiire  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  repetitive 
inspections  provided  by  this  AD  action, 
it  would  take  approximately  2  work 
hoiirs  per  airplane,  per  inspection  cycle, 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
inspections  would  be  $60  per  airplane, 
per  inspection  cycle. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efliscts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedvu^s  (44 
FR  11034,  February  26, 1979);  and  (3) 
wiU  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entitles 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


PART30-AI 
DIRECTiVES 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  {as  follows: 


-AIRWORTHINESS 
ES 


part; 

CHREC 

1.  The  authority  citation  for  part  39 
continue  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113,  44701. 

139.13   IqtkmwKted] 

2.  Sec^on  39.13  is  amended  by 
adding  ^e  following  new  airworthiness 
directiva 

99-17-04  Empresa  Brasileira  de  Aeronaotica 
S.A.i(^iiibraer):  Amendment  39-11253. 
Dodt^t  98-NM-233-AD. 

Applidnbility:  Model  EMB-120  series 
airplanes,,  as  listed  in  EMBRAER  Service 
Bulletin  120-27-0068,  Change  02,  dated 
March  29, 1998,  certificated  in  any  category. 

Note  l[  frhis  AD  applies  to  each  airplane 
identified'  in  the  preceding  applicability 
provisioti  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  tpjthe  requirements  of  this  AD.  For 
airplane^  that  have  been  otherwise  modified, 
altered,  6i  repaired  so  that  the  performance 
of  the  re<iuirements  of  this  A^^  is  affected,  the 
owner/o()erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  reqqdst  should  include  an  assessment  of 
the  effect  lof  the  modification,  alteration,  or 
repair  od  ^e  unsafe  condition  addressed  by 
this  AD;l4nd,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accompl^lhed  previously. 

To  pr€!\|ent  chafing  between  the  aileron 
control  cables  and  nylon  grommets,  which 
could  result  in  failure  of  the  aileron  cables, 
and  consequent  reduced  controllability  of  the 
airplane,  bccomplish  the  following: 

(a)  Witfcin  400  hours  time-in-service  after 
the  effective  date  of  this  AD,  accomplish  the 
raquiremfnts  of  either  paragraph  (a)(1)  or 
(a)(2)  of  ibis  AD. 

Repetitiy#  Inspections 

(1)  P^^orm  a  general  visual 
inspection  to  detect  chafing  between  the 
aileron  idontrol  cables  and  nylon 
gromm^,  in  accordance  with  the 
procedlit«s  specified  in  EMBRAER 
EMB-12K)  Airplane  Maintenance 
Manual J Chapters  20-20-01,  27-00-01, 
and  27-^il-OO. 

(i)  If  any  chafing  is  detected,  prior  to 
further  djght,  accomplish  the  requirements  of 
paragrapk  (b)  of  this  AD. 

(ii)  If  up  chafing  is  detected:  Repeat  the 
inspectipb  thereafter  at  intervals  not  to 
exceed  490  hours  time-in-service  until  the 
requiredi^nts  of  paragraph  (b)  of  this  AD  have 
been  acQQmplished. 

General!  Visual  Inspection 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 


visual  examination  of  an  Interior  or  exterior 
-  area,  installation  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
ligjit  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(2)  Accomplish  the  requirements  of 
paragraph  (b)  of  this  AD. 

Replacement 

(b)  Except  as  provided  by  paragraph  (a)(2) 
of  this  AD:  Within  6  months  after  the 
effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraph  (b)(1),  (b)(2), 
(b)(3),  or  (b)(4)  of  this  AD,  as  applicable,  in 
accordance  with  EMBRAER  Service  Bulletin 
120-27-0068,  Change  02,  dated. March  20. 
1998.  Accomplishment  of  the  requirements 
of  this  paragraph  constitutes  termmating 
action  for  the  repetitive  inspections  specified 
in  paragraph  (a)(1)  of  this  AD. 

(1)  For  airplanes  having  serial  numbers 
120003, 120004,  and  120006  through  120217 
inclusive,  on  which  the  modification 
specified  in  EMBRAER  Service  Bulletin  120- 
27-0068,  dated  February  28, 1991,  has  not 
been  accomplished:  Replace  the  fairlead 
support  assemblies  of  the  aileron  control 
cable  (provided  with  fairleads  in  both  Teflon 
and  nylon)  located  in  the  nacelle  outboard 
fittings  with  new,  improved  assemblies  (Part 
I),  in  accordance  with  the  service  bulletin. 

(2)  For  airplanes  having  serial  numbers 
120003, 120004,  and  120006  through  120217 
inclusive,  on  which  the  modification 
specified  in  EMBRAER  Service  Bulletin  120- 
27-0068,  dated  February  28, 1991,  has  been 
accomplished:  and  airplanes  having  serial 
numbers  120218  through  120331  inclusive: 
Replace  the  fairlead  support  assemblies  of 
the  aileron  control  cable  (provided  with 
fairleads  in  Teflon)  located  in  the  nacelle 
outboard  fittings  with  new,  improved 
assemblies  (Part  II),  in  accordance  with  the 
service  bulletin. 

(3)  For  airplanes  having  serial  numbers 
120003, 120004,  and  120006  through  120331 
inclusive,  on  which  the  modification 
specified  in  EMBRAER  Service  Bulletin  120- 
27-0068,. dated  February  28, 1991,  or  Change 
01,  dated  August  1, 1997,  has  been 
accomplished;  and  airplanes  having  serial 
numbers  120332  and  120333:  Replace  the 
attachment  screws  and  the  fairlead  support 
assemblies  of  the  aileron  control  cable  with 
new,  improved  assemblies  (Part  III),  in 
accordance  with  the  service  bulletin. 

(4)  For  airplanes  having  serial  numbers 
120334, 120335,  and  120336:  Replace  the 
attachment  screws  of  the  feirlead  support 
assemblies  of  the  aileron  control  cable  (Part 
IV),  in  accordance  with  the  service  bulletin. 

Alternative  Methock  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 


may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  replacement  shall  be  done  in 
accordance  with  EMBRAER  Service  Bulletin 
120-27-0068,  Change  02,  dated  March  20. 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federafl 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFK  part  51.  Copies  may  be  obtamed 
6t)m  Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225.  Sao 
Jose  dos  Campos — SP.  Brazil.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW,  Renton, 
Washington:  or  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 
Office.  One  Crown  Center.  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
September  22, 1999. 

Issued  in  Renton,  Washington,  on  August 
6. 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aii  -raft  Certification  Service. 
[FRDoc.  99-20880  Filed  8-17-99;  8:45  am] 

BIUMQ  COOE  4»10-13-f 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  93-NM-12$-AD;  Amendment 
39-11255;  AD  99-17-06] 

RIN  2120-AA64 

Airworttiiness  Directives;  Airtxis  Model 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A3 10  series  airplanes,  that  requires 
repetitive  inspections  and  tests  to  detect 
missing  or  damaged  vespel  bushes  on 
the  slat  system  universal  joint 
assemblies  of  the  left-  and  right-hand 
wings;  and  replacement  of  the  universal 
joints  with  new  joints,  if  necessary.  This 
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amendment  also  provides  for  an 
optional  terminating  modification  for 
the  repetitive  inspection  and  test 
requirements.  This  amendment  is 
prompted  by  a  report  of  loose  and 
migrated  vespel  bushes  and  partial 
cracking  within  unsupported  bush  areas 
found  on  the  slat  system  universal  joint 
assemblies.  The  actions  specified  by  this 
AD  are  intended  to  prevent  rupture  of 
the  universal  joints,  which  could  result 
in  inadvertent  movement  of  the  slats, 
and  consequent  reduced  controllability 
of  the  airplane. 

DATES:  Effiective  September  22, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
22, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maiuice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Kenton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPn.EIIENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A310  series  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  October  14, 1998 
(63  FR  55061).  That  action  proposed  to 
require  repetitive  inspections  and  tests 
to  detect  missing  or  damaged  vespel 
bushes  on  the  slat  system  universal  joint 
assemblies  of  the  left-  and  right-hand 
wings;  and  replacement  of  the  imiversal 
joints  with  new  joints,  if  necessary.  That 
action  also  provided  for  an  optional 
terminating  modification  for  the 
repetitive  inspection  and  test 
requirements. 

CommeiitB  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Removal  of  Visual  Inspection  (Manual 
Backlash  Check)  Requirement 

In  response  to  the  original  NPRM,  two 
commenters  request  that  paragraph  (a) 
of  the  proposed  AD  be  revised  to 
remove  the  visual  inspection,  or 
"manual  backlash  check",  to  detect 
missing  or  damaged  vespel  bushes  on 
the  slat  system  imiversal  joint 
assemblies  of  the  left-  and  right-hand 
wings.  One  commenter  states  that  the 
visual  inspection  is  very  unreliable  and 
results  are  difficult  to  quantify.  Finther, 
the  commenter  states  that  the  electrical 
continuity  test  that  is  also  required  by 
paragraph  (a)  of  the  proposed  AD  is 
sufficient  in  itself  for  ensuring  the 
integrity  of  the  universal  joint  and 
confirming  the  possibility  of  a  missing 
vespel  bushing. 

Another  commenter,  the 
manufacturer,  states  that  the  manual 
backlash  check  is  impractical  and 
difficult  to  evaluate,  thus  the  proposed 
AD  requires  inspecting  in  a  way  that  is 
not  feasible.  This  commenter  states  that 
the  referenced  Airbus  and  Lucas  service 
bulletins  are  undergoing  revision  to 
remove  the  procediues  for  the  manual 
backlash  check  contained  therein,  and 
requests  that  the  proposed  AD  rei^r  to 
the  later  revisions,  thus  removing  the 
requirement  for  the  manual  backlash 
check. 

The  FAA  does  not  concur  with  the 
request  to  remove  the  requirement  for 
visual  inspection.  The  FAA 
acknowledges  that  results  of  the  visual 
inspection  may  be  difficult  to  assess 
reliably,  as  described  in  Lucas  Service 
Bulletin  525A-27-618,  dated  October  5. 
1992  (which  is  referenced  in  Airbus 
Service  Bulletin  A3 10-2  7-2061  as  an 
additional  soiuce  of  service 
information).  However,  the  visual 
inspection  is  intended  to  provide  only 
an  initial  assessment  for  presence  of 
vespel  bushes  and  is  to  be  followed  by 
the  electrical  continuity  test  to  finalize 
such  a  determination. 

Since  issuance  of  the  original  NPRM. 
Airbus  Service  Bulletin  A310-27-2061. 
Revision  1,  dated  October  3, 1997,  has 
been  issued,  and  this  revision  was  cited 
as  an  appropriate  soiuce  of  service 
information  in  the  supplemental  NPRM. 
This  later  revision  still  contains 
procedures  for  accomplishment  of  the 
visual  inspection.  Since  no  additional 
information  has  been  provided  by  the 
manufacturer  or  vendor  regarding  the 
acceptability  of  eliminating  the  visual 
inspection,  the  FAA  has  determined 
that  the  visual  inspection  should  be 


accomplished  in  addition  to  the 
electrical  continuity  test,  as  described  in 
the  Airbus  service  bulletin.  No  change 
is  made  to  the  final  rule  in  this  regard. 

Correction  ofl^pographical  Error 

One  commenter  notes  that  the 
preamble  to  the  supplemental  NPRM 
contains  an  incorrect  reference  to  an 
Airbus  Model  A320  series  airplane, 
rather  than  Model  A3 10  series  airplanes 
to  which  this  proposed  AD  is 
applicable.  The  FAA  acknowledges  the 
error,  however,  because  this  section  of 
the  preamble  to  the  supplemental 
NPRM  is  not  restated  in  the  final  rule, 
no  change  to  the  AD  is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  41  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  20 
work  hours  per  airplane  to  accomplish 
the  required  inspection  and  test,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  inspection  and  test 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $49,200.  or  $1,200  per 
airplane,  per  inspection  and  test  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
modification  provided  by  this  AD 
action,  it  woiUd  take  approximately  11 
work  hours  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  optional  terminating 
modification  would  be  $660  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  tiiis  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Fedaalism  Assessment. 

For  tfaia  reasons  discussed  above,  I 
certify  thiat  this  action  (1)  is  not  a 
"significant  regulatory  action"  luider 
Executive  Order  12866;  (2)  is  not  a 
"signifittnt  rule"  under  DOT 
Re^at^ty  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  notiliave  a  significant  economic 
impact,  Ibositive  or  negative,  on  a 
substanpal  nimiber  of  small  entities 
under  th^  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contains  in  the  Rules  Docket.  A  copy 
of  it  mayjbe  obtained  from  the  Rules 
Docket  ^  the  location  provided  under 
the  captibn  ADDRESSES. 


List  of 


in  14  CFR  Part  39 


Air  tr^isportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

of  the  Amendment 

gly,  pursuant  to  the 
delegated  to  me  by  the 

itor,  the  Federal  Aviation 

ition  amends  part  39  of  the 
viation  Regulations  (14  CFR 

follows:  - 

PART  3i9— AIRWORTHINESS 
DIRECTIVES 

1.  Th^  authority  citaticm  for  part  39 
continiids  to  read  as  follows: 


AuthoHty:  49  U.S.C.  106(g).  40113.  44701. 

§39.13  ||AnMnd«d] 

2.  Se^on  39.13  is  amended  by 
adding  {the  following  new  airworthiness 
directly^: 

9^17-0«    Airbus  Industrie:  Amendment 
39-n255.  Docket  93-NM-125-AD. 

AppUnbility:  Model  A310  series  airplanes, 
except  tli0se  on  which  Airbus  Modification 
10092  (Airbus  Service  Bulletin  A310-27- 
2060.  Revision  01,  dated  October  3, 1997)  has 
been  acaomplished;  certificated  in  any 
category. 

Note  ^iJThis  AD  applies  to  each  airplane 
identifieid  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been, 
otherwisa  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  pr  repaired  so  that  the  performance 
of  the  rebuirements  of  this  AD  is  affected,  the 
owner/dperator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  o|iithe  unsafe  condition  addressed  by 
this  AD  j  ^d,  if  the  unsafe  condition  has  not 
been  elih^inated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomp  i|shed  previously. 


To  prevent  rupture  of  the  uiniversal  joints, 
which  could  result  in  inadvertent  movement 
of  the  slats,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Inspectioiis  and  Correctiire  Actions 

(a)  Prior  to  the  accumulation  of  15,000  total 
landings,  or  within  400  flight  hours  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  visual  inspection  and  an 
electrical  continuity  test  to  detect  missing  or 
damaged  vespel  bushes  on  the  slat  system 
universal  joint  assemblies  of  the  left-  and 
right-hand  wings,  in  accordance  with  Airbus 
Service  Bulletin  A310-27-2061,  dated 
November  4, 1992,  or  Revision  01,  dated 
October  3, 1997.  Repeat  this  inspection  and 
test  thereafter  at  intervals  not  to  exceed 
15,000  landings. 

(b)  If  any  vespel  bushes  are  missing  or 
damaged,  prior  to  further  flight,  replace  the 
universal  joint  with  a  new  joint  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A310-27-2061,  dated  November  4, 
1992,  or  Revision  01,  dated  October  3, 1997. 
After  replacement,  continue  to  repeat  the 
inspection  and  test  required  by  paragraph  (a) 
of  this  AD  at  intervals  not  to  exceed  15,000 
landings. 

Optional  Terminating  Modification 

(c)  Modification  of  the  slat  system 
imiversal  joint  and  shaft  assemblies  in 
accordance  with  Airbus  Service  Bulletin 
A310-27-2060,  Revision  01,  dated  October  3, 
1997,  constitutes  terminating  action  for  the 
repetitive  inspection  and  test  requirements  of 
this  AD. 

Altonative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Op>erators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A310-27-2061,  dated  November  4, 1992,  or 
Airbus  Service  Bulletin  A310-27-2061, 
Revision  01,  dated  October  3, 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 


Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  92-275- 
139(B)R1.  dated  December  17, 1997. 

(g)  This  amendment  becomes  effective  on 
September  22, 1999. 

Issued  in  Renton,  Washington,  on  August 
6. 1999. 
D.L.  Riggin, 

ActJngManager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-20879  Filed  8-17-99;  8:45  am] 

BILUNO  CODE  MIO-IS-U 


DEPARTMEffT  OF  TRANSPORTATION 
Faderal  Aviatton  Administration 

14  CFR  Part  39 

[Doclwt  No.  99-SW-31-AD;  Amendment 
39-11258;  AD  99-17-10] 

mN  2120-AA64 

Airworthinass  Diractivas;  Schwaizar 
Aircraft  Corporation  Modal  269A, 
2G9A-1,  269B.  269C,  269C-1,  and  2690 
Halicoptars 

AQENCY:  Federal  Aviaticm 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendmmt  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Schweizer  Aircraft 
Corporation  (SAC)  Model  269A,  269A- 
1,  269B,  269C,  269C-1,  and  269D 
helicopters.  This  action  requires 
inspecting  the  tail  rotor  swashplate  shaft 
(shaft)  nut  for  looseness  and,  if  loose, 
inspecting  the  shaft  for  proper  size; 
subsequently  inspecting  the  shafts  not 
previously  inspected;  and  replacing  any 
undersized  shaft  prior  to  further  flight. 
This  amendment  is  prompted  by  the 
discovery  of  an  undersized  replacement 
shaft  during  routine  maintenance.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  shaft 
and  subsequent  loss  of  control  of  the 
helicopter. 

dates:  Effective  September  2, 1999.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  2, 1999. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  18, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  Office  of  the 
Regional  Gnmsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-31- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Schweizer  Aircraft  Corporation,  P.O. 
Box  147,  Elmira,  New  York  14902.  This 
information  may  be  examined  at  the 
FAA,  Office  of  Uie  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663.  Fort  Worth,  Texas 
76137;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  iNFORMATKM  CONTACT: 
George  J.  Duckett,  Aerospace  Engineer. 
New  York  Aircraft  Certification  Office. 
FAA,  10  Fifth  Street.  3rd  Floor.  Valley 
Stream.  New  York  11581.  telephone 
(516)  256-7525.  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  AD  applicable 
to  SAC  Model  269A.  269A-1.  269B, 
269C,  269G-1.  and  269D  helicopters 
with  shaft,  part  number  (P/N) 
269A6049-3.  instaUed.  The  undersized 
shafts  were  shipped  from  the  factory  as 
spares  between  September  1  and 
Decembw  1. 1998.  This  action  reqiiires 
the  following  inspections  and 
replacement: 

•  Within  the  next  10  hours  time-in- 
service  (TIS)  and  thereafter  at  intervals 
not  exceeding  10  hours  TIS  imtil  the 
next  lOO-hoiu  or  annual  inspection, 
whichever  occiu-s  first,  inspect  the  shaft 
nut,  P/N  269A6258,  for  looseness  by 
using  a  firm  hand  pressure.  If  the  shaft 
nut  is  loose,  inspect  the  shaft  for  the 
proper  size. 

•  At  the  next  lOO-hoiu  or  annual 
inspection,  whichever  occius  first, 
inspect  the  shaft.  P/N  269A6049-3,  for 
the  proper  size. 

•  Prior  to  further  flight,  replace  any 
undersized  shaft  with  an  airworthy  shaft 
of  the  proper  size. 

This  amendment  is  prompted  by  the 
discovery  of  an  undersized  replacement 
shaft  during  routine  maintenance.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  shaft 
and  subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  SAC  Service 
Bulletins  B-271,  DB-007,  and  ClB-009. 
all  dated  March  12. 1999,  which 
describe  procediues  for  inspecting  the 
shaft  nut,  P/N  269A6258,  for  looseness 
by  using  a  firm  hand  pressure  and  the 
shaft,  P/N  269A6049-3,  for  proper  size. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  269A.  269A-1. 
269B,  269C,  269G-1,  and  269D 
helicopters  of  the  same  tjrpe  design,  this 


AD  is  being  issued  to  prevent  failure  of 
the  shaft  and  subsequent  loss  of  control 
of  the  helicopter.  This  AD  requires 
inspecting  the  shaft  nut.  P/N  269A6258, 
for  looseness;  inspecting  the  shaft,  P/N 
269A6049-3,  for  the  proper  size;  and 
replacing  any  undersized  shaft  with  an 
airworthy  shaft  of  the  proper  size.  The 
short  compliance  time  involved  is 
required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  controllability  of  the 
helicopter.  Therefore,  inspecting  the 
shaft  nut,  P/N  269A6528,  for  looseness 
is  required  within  the  next  10  hours  TIS 
and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notirn  and 
opportimity  for  prior  public  conunent 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  28  helicopters 
will  be  affected  by  this  AD.  For  each 
helicopter,  it  will  take  0.25  work  hour 
to  accomplish  the  10-hour  inspection, 
3.6  work  hours  to  accomplish  the 
inspection  and  replacement,  if 
necessary,  at  the  100-hour  or  annual 
inspection  interval.  The  average  labor 
rate  is  $60  per  work  hour.  Reqxiired 
parts  will  cost  approximately  $1400  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $45,668. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-31-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


S39-3,  [Amandwq 

2,  Section  39.13  is  amended  by 
addihg  a  new  airworthiness  directive  to 
reaq  pis  follows: 

AD  fV-lT-lO    Schweizer  Aircraft 

orporation:  Amendment  39-11258. 
ket  No.  99-SW-31-AD. 

Applicability:  Model  269A,  269A-1,  269B. 
269C,  269C-1,  and  269D  helicopters,  with  a 
tail  rotor  swashplafe  shaft  (shaft),  part 
number  (P/N)  269A6049-3.  installed, 
certincated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
proviiion,  regardless  of  whefiier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  Fbr  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  thejrequirements  of  this  AD  is  affected,  the 
own^t/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accotiance  with  paragraph  (d)  of  this  AD. 
The  tdquest  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repairjon  the  unsafe  condition  addressed  by 
this  J^;  and,  if  the  unsafe  condition  has  not 
beenj^liminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Conpliance:  Required  as  indicated,  unless 
accoit^plished  previously. 
Tortrevent  failure  of  the  shaft  and 

|uent  loss  of  control  of  the  helicopter, 
>lish  the  following: 
ithin  the  next  10  hours  time-in- 
, ,  (TIS)  and  thereafter  at  intervals  not  to 
excedii  10  hours  TIS  until  the  next  100-hour 
or  annual  inspection,  whichever  occurs  first, 
cut  tl^^^  lockwire;  retract  the  boot  on  the  pitch 
'  assembly;  and  inspect  the  shaft  nut. 


cont 

P/N  ^^9A6258,  for  looseness  by  using  a  firm 
hand  Pressure.  If  the  shaft  nut  is  loose  and 
can  be' turned  by  hand,  determine  if  the  shaft, 
P/N  269A6049-3.  is  undersized  in 
accortiance  with  Part  n  of  Schweizer  Aircraft 
Corp.' Service  Bulletins  B-271,  DB-007,  or 
C1B-0P9,  all  dated  March  12. 1999  (SB),  as 
applit:ible. 

Cb)  At  the  next  100-hour  or  annual 
inspej:tion,  whichever  occurs  first,  inspect 
the  sl(aft,  P/N  269A6049-3,  for  the  proper 
size,  iin  accordance  with  Part  II  of  the 
applicable  SB. 

(c)  l^ior  to  further  flight,  replace  any 
undenslzed  shaft  in  accordance  with  Part  II 
oftheUppiicableSB. 

(d)  ty\  alternative  method  of  compliance  or 
adjusMient  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  ifapproved  by  the  Manager,  New  York 
Aircraft  Certification  Office.  C^erators  shall 
submiti  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concuf  or  comment  and  then  send  it  to  the 
Mana^^r,  New  York  Aircraft  Certification 
Officet ' 

Not^i2:  Information  concerning  the 
existe^:e  of  approved  alternative  methods  of 
compljifcnce  with  this  AD,  if  any,  may  be 
obtainje^d  from  the  New  York  Aircraft 
Certification  Office. 

(e) 

CCOl 

of  the 


special  1 


flight  permits  may  be  issued  in 

accorcynce  with  sections  21.197  and  21.199 

F  ederal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  The  inspection  shall  be  done  in 
accordance  with  Schweizer  Aircraft  Corp. 
Service  Bulletins  B-271,  DB-007,  or  ClB- 
009,  all  dated  March  12, 1999,  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fit)m  Schweizer  Aircraft  Corporation,  P.O. 
Box  147,  Elmira,  New  York  14902.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
September  2, 1999. 

Issued  in  Fort  Worth,  Texas,  on  August  4, 
1999. 

Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  99-21177  Filed  8-17-99;  8:45  am] 
BILLING  C006  4eiO-1>m 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR71 

[Airspace  Doclcet  No.  99-AEA-04FR] 

Amendment  to  Class  E  Airspace; 
Frederick  Municipal  Airport,  MD 

AGENCY:  Federal  Administration  (FAA) 

DOT. 

ACTKM:  Final  rule. 

SUMMARY:  This  action  amends  ClassE 
Airspace  area  extending  upward  from 
700  feet  Above  Ground  Level  (AGL)  at 
Frederick  Municipal  Airport.  Frederick, 
MD.  The  development  of  revised 
Standard  Instrument  Approach 
Procedures  (SIAP)  based  on  the  Global 
Positioning  System  (GPS),  and  the 
Localizer  (LOG)  at  Frederick  Municipal 
Airport  has  made  this  action  necessary. 
This  action  is  intended  to  provide 
adequate  Glass  E  airspace  from 
instrument  flight  rules  (IFR)  operations 
by  aircraft  executing  the  revised  Global 
Positioning  System  (GPS)  Rimway 
(RWY)  05  Standard  histirument 
Approach  Procedure  (SIAP),  Instrument 
Landing  System  (ILS)  RWY  23  SIAP  and 
VHF  Omni-directional  Radio  range 
(VOR)  or  GPS-A  SL\P  at  Frederick 
Municipal  Airport  and  for  Instrument 
Flight  Rules  (IFR)  operations. 
EFFECTIVE  DATE:  0901  UTC.  August  18, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  Jordan,  airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  traffic 


Division.  East^n  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 
History 

On  March  10, 1999,  a  proposal  notice 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  Class  E  airspace 
extending  upward  from  700  feet  above 
the  surface  at  Frederick  Mimicipal 
Airport,  MD,  was  published  in  the 
Federal  Register  (64  FR  11820). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking  by 
submitting  wntten  comments  on  the 
proposal  to  the  FAA.  No  comments  to 
the  proposal  were  receive.  The  rule  is 
adopted  as  proposed. 

The  coordinate  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  form  700  feet  AGL  are 
pubhshed  in  paragraph  6005  of  FAA 
Order  7400.9F.  dated  September  10, 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  doamient  will 
be  amended  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  provides  sufficient  controlled 
Class  E  airspace  extending  upward  from 
700  feet  AGL  for  aircraft  executing 
amended  SIAPs  at  Frederick,  MD. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  (30  does 
not  warrant  preparation  of  a  Regulatory 
Evaluation  as  the  anticipated  impact  is 
so  minimal. 

Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation  it  is  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  ii  substantial  number  of  small 
entities  unoer  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation(air). 


44826        Federal  Register /Vol.  64,  No.  159 /Wednesday,  August  18,  1999 /Rules  and  Regulations 


Adoption  of  the  Amendiiieiit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Andiorfty:  49  U.S.C.  106(g),  40103.  40113, 
40120;  EO  10854.  24  FR  9565. 3  CFR.  1959- 
1963  Comp.,  p.  389. 

fn.l    [AmwidMi] 

The  incorporation  hy  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998.  and  effective 
S«plember  16, 1998,  is  amended  as 
follows:  ^^ 

1.  The  authority  citation  for  14  CFR 
Part  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  MD  ES,  Frederick,  MD  [Revised] 

Frederick  Municipal  Airport.  MD 
(Ut  39''25"03"  N  long  iTltlV  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  10  mile  radius 

of  Frederick  Municipal  Airport. 

*  .       •         •         *         • 

Issued  in  Jamaica.  New  York,  on  August  7. 
1999. 

Franklin  D.  Hatfield. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  99-21021  Filed  8-17-99;  8:45  am] 
BMAJNO  CODE  4*10-13-11 


DEPARTMENT  OF  TRANSPORTATION 
CoMt  Guard 

33  CFR  Part  117 
[CGD01-99-140] 

Drawbridge  Operation  Regulationa: 
Connecticut  River,  CT 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary  ' 
deviation  from  the  drawbridge  operation 
regulations  governing  the  operation  of 
the  CONRAIL  Middletown-Portland 
Bridge,  mile  32.0,  across  the 
Coimecticut  River  between  Middletown 


and  Portiand,  Connecticut.  This 
deviation  &t>m  the  regulations  allows 
the  bridge  owner  to  keep  the  bridge  in 
the  closed  position  from  August  5, 1999, 
through  September  13, 1999,  Thursday 
through  Monday,  6  a.m.  to  4:30  p.m. 
This  action  is  necessary  to  facilitate 
repairs  to  replace  structural  steel  on  the 
bridge. 

DATES:  This  deviation  is  efiiective  from 
August  5, 1999,  through  September  13, 
1999. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Joseph  Schmied,  Project  Officer,  First 
Coast  Guard  District,  at  (212)  668-7165. 

SUPPLEMENTARY  INFORMATION: 

The  CONRAIL  Middletown-Portland 
Bridge,  mile  32.0.  across  the 
Connecticut  River  has  vertical 
clearances  of  25  feet  at  mean  high  water, 
and  27  feet  at  mean  low  water  in  the 
closed  position.  The  operation 
regulations  are  in  33  CFR  117.205(b). 

The  bridge  owner,  Connecticut 
Department  of  Transportation 
(CONNDOT),  requested  a  temporary 
deviation  from  the  operating  regulations 
for  the  CONRAIL  Middletown-Portiand 
Bridge  in  order  to  conduct  necessary 
repairs  to  the  structural  steel  on  the 
bridge.  During  the  process  of  this  work 
the  bridge  cannot  be  opened.  Vessels 
that  can  pass  under  the  bridge  without 
an  opening  may  do  so  at  all  times 
during  the  closed  period.  This  work  is 
essential  for  public  safety  and  the 
continued  operation  of  tbe  bridge.  In 
accordance  with  33  CFR  117.35(c),  this 
work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 

This  deviation  to  the  operating 
regulations  authorizes  CONNDOT  to 
keep  the  CONRAIL  Middletown- 
Portland  Bridge,  mile  32.0.  across  the 
Connecticut  River  between  Middletown 
and  Portiand,  Connecticut,  in  the  closed 
position  for  repairs  from  August  5, 1999, 
through  September  13, 1999,  Thursday 
through  Monday,  6  a.m.  to  4:30  p.m. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  August  9. 1999. 
R.M.LarTabee, 

Hear  Admiral,  U.S.  Coast  Guard  Commander, 

First  Coast  Guard  District. 

[FR  Doc.  99-21376  Filed  8-17-99;  8:45  am) 

BtLUNG  CODE  4ei0-15-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart180 
[OPP-300909;  FRL-609e-1] 

RIN2070-AB78 

Pyriproxyfen;  Ro-aatablishmont  of 
Toleraneea  for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  regulation  re-establishes 
time-limited  tolerances  for  residues  of 
the  insectiriHe  p3niproxyfen  and  its 
metabolites  in  or  on  citrus  fruit  at  0.3 
part  per  million  (ppm),  citrus  juice  at 
1.0  ppm:  citrus  oil  at  300  ppm,  dried 
citrus  pulp  at  1.0  ppm;  and  pears  at  0.2 
ppm,  for  an  additional  1  Vz-year  period. 
These  tolerances  will  expire  and  are 
revoked  on  January  31,  2001.  This 
action  is  in  response  to  EPA's  granting 
of  emergency  exemptions  under  section 
18  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  citrus  and  pears. 
Section  408(1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  foixl  that  will  result  frtim  the 
use  of  a  pesticide  imder  an  emergency 
exemption  granted  by  EPA  imder 
section  18  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act. 

DATES:  This  regulation  is  effective 
August  18. 1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300909, 
must  be  received  by  EPA  on  or  before 
October  18, 1999. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  m.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA.  your  objections  and  hearing 
requests  must  identify  docket  control 
number  OPP-300909  in  the  subject  line 
on  the  first  page  of  your  response. 

FOR  FURTHER  IWORMATION  CONTACT:  By 
mail:  Andrea  Beard.  Registration 
Division  (7505C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
niunber:  (703)308-9356;  and  e-mail 
address:  beard.andreaOepa.gov. 

SUPPLEMENTARY  INFORMATION: 


Geaeral 


l^jesi 


Y3U 


Indu  >  ry 
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Infonnation 

this  Action  Apply  to  Me? 

may  be  affected  by  this  action  if 
^e  an  agricultural  producer,  food 
manidactiu-er,  or  pesticide 
madiifacturer.  Potentially  affected 

and  entities  may  include,  but 
iiDt  limited  to: 


you 


cate  aories  i 


are 


Cat(  t  lories 


NAICS 


111 

112 

311 

32532 


Examples  of  Poten- 
tially Affected  Entities 


Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 


Tj^s  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  maders  regarding  entities  likely  to  be 
affecled  by  this  action.  Other  types  of  ■ 
entiiibs  not  listed  in  the  table  could  also 
be  a|iected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  c^i|tain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
'■       ■  in  the  "FOR  FURTHER 

.TION  CONTACT"  section. 


liste 
INF0I 


'  Can  I  Get  Additional 
lation,  Including  Copies  of  this 
Docatnentand  Other  Related 
Docikhients? 

1.  H/ectronica7/y.  You  may  obtain 
electronic  copies  of  this  document,  and 
certai^  other  related  documents  that 
migfalt  be  available  electronically,  from 
the  HPA  Internet  Home  Page  at  http:// 
wwvr.epa.gov/.  To  access  3iis 
docunient,  on  the  Home  Page  select 
"La^f^^i  and  Regulations"  and  then  look 
up  tbd  entry  for^s  document  under 
the  "l^eral  Register-Environmental 
Docimients."  You  can  also  go  directly  to 
the  FMeral  RegMer  listings  at  http:// 
Mnvw.iepa.gov/fedigstr/. 

2.  la  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP4^00909.  The  official  record 
cons^sjts  of  the  documents  specifically 
refer^^ced  in  this  action,  and  other 
infor^tion  related  to  this  action, 
including  any  infonnation  claimed  as 
Conqqential  Business  Information  (CBI). 
This  olfficial  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  tiie  documents 
that  aire  referenced  in  those  dooiments. 
The  liiblic  version  of  the  official  record 
does  ijt  include  any  information 
claim  E  d  as  CBI.  The  public  version  of 
the  ol  i  icial  record,  which  includes 
printoi  1,  paper  versions  of  any  electronic 


comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  bom  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Bacl(ground  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  May  13, 1998  (63 
FR  26466)  (FRL-5788-2),  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a  and  (1)(6),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Public  Law  104-170)  it 
established  time-limited  tolerances  for 
the  residues  of  pyriproxyfen  and  its 
metabolites  in  or  on  citrus  fruit  at  0.3 
ppm;  citrus  juice  at  1.0  ppm;  citrus  oil 
at  300  ppm;  dried  citrus  pulp  at  1.0 
ppm;  and  pears  at  0.2  ppm,  with  an 
expiration  date  of  July  31, 1999.  EPA 
established  the  tolerances  because 
section  408(1)(6)  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment. 

EPA  received  a  request  to  extend  the 
use  of  pyriproxyfen  on  citrus  and  pears 
for  the  current  growing  season  due  to 
both  situations  remaining  an  emergency. 
For  citrus,  the  California  Department  of 
Pesticide  Regulation  requested  the  use 
for  control  of  red  scale,  which  has 
developed  resistance  to  available 
pesticides  and  caused  significant 
economic  losses.  For  pears,  the  Oregon 
Department  of  Agriculture  requested  use 
for  control  of  pear  psyUa,  which  had 
developed  resistance  to  currently 
available  pesticides,  and  was  expected 
to  cause  significant  economic  loss  if  not 
controlled.  After  having  reviewed  the 
submissions,  EPA  concurs  that 
emergency  conditions  exist.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  pyriproxyfen  on  citrus  and  pears 
for  control  of  red  scale  and  pear  psylla, 
respectively. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  pyriproxyfen  in 
or  on  citrus  and  pears.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under    - 
FFDCA  section  408(1)(6)  would  be 


consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  May  13, 1998  (63  FR  26466)  (FRL- 
5788-2).  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerances  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerances 
are  re-established  for  an  additional  1 V2- 
year  period.  EPA  wrill  publish  a 
dociunent  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations  (CFR). 
Although  these  tolerances  wall  expire 
and  are  revoked  on  January  31,  2001, 
under  FFDCA  section  408{1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerances 
remaining  in  or  on  citrus  and  pears  after 
that  date  will  not  be  imlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA  and  the 
application  occiured  prior  to  the 
revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  inform  .it  ion 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

m.  Obiectioiis  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediwes  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  tmder  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regiUation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300909  in  the  subject  line 
on  the  first  page  of  yoiu*  submission.  All 
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requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  October  18, 1999. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  indude  a  statement  of 
the  factual  issues(8)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  hiformation  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Room  M3708, 
Waterside  Mall,  401  M  St.,  SW., 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
aerk  is  (202)  260~«865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  ofMiat 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  be  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkijns.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 


and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Cleric  as  described  in 
Unit  in.A.  of  this  preamble,  you  should 
also  send  a  copy  of  your  request  to  the 
PIRIB  for  its  inclusion  in  the  official 
record  that  is  described  in  Unit  I.B.2.  of 
this  preamble.  Mail  your  copies, 
identified  by  docket  niunber  OPP- 
300909,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  or  by  coiuicr,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
LB. 2.  of  this  preamble.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket®epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  file  format  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  die 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  Actual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  jiistify 
the  action  requested  (40  CFR  178.32). 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
imder  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 


imfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  AcTDf  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993)  and  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  or  special 
consideration  of  environmental  justice 
related  issues  imder  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  In  addition, 
since  tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFIX^A  section  408(d),  such  as 
the  tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act^  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


J 
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Da  I  id:  August  4, 1999. 
PMnj  ^:■uIldlls. 

Acti^  Director,  Registration  Division,  Office 
of  Pesticide  Prxjgrams. 

Therefore,  40  CFR  chapter  I  is 
ameiiiled  as  follows: 

180-[AMENDED] 

e  authority  dtation  for  part  180 
ues  to  read  as  foUows: 

ity:  21  U.S.C.  321(q),  346(a),  and 


no  {AmwKtocq 
§  180.510,  by  amending  the  table 
in  pa|r|agraph  (b)  by  changing  tixe  date 
"7/3i|'99"  to  read  "1/31/01"  for  the 
entri^  for  citrus  fruit;  citrus  juice;  citrus 
oil;  dtrus  pulp,  dried;  and  pears. 

[FR  Dbc.  99-21427  Filed  8-17-99;  8:45  am] 

ilCOOE  6SaO-60-F 


NMENTAL  PROTECTION 
Y 

40  CFR  Part  180 
[OPp400900;  FRL-6092-8] 
RIN  2(>ro-AB7S 

Glufcllinate  Ammonium;  Pesticide 
Toleninces  for  Emergency  Exemptions 

AGEN^:  Environmental  Protection 
Agenttr  (EPA). 

ACTIO^-  Final  rule. 

SUMMA^:  This  regulation  establishes 
time-liiinited  tolerances  for  combined 
residi^^s  of  glufosinate  ammoniiun 
(butaijibic  acid,  2-amino-4- 
(hydrbjcymethylphosphinyl)- 
mono^enmonium  salt  and  its  metabolite, 
3-methylphosphinico-propionic  acid  in 
or  on  IsMreet  com  (kernels  and  cob  with 
husk  temoved),  sweet  com  forage,  sweet 
com  s|t|Qver.  canola  meal  and  canola 
seed,  tithis  action  is  in  response  to  EPA's 
granti^  of  emergency  exemptions 
underj  lection  18  of  the  Federal 
Insect^ pde,  Fimgicide,  and  Rodenticide 
Act  adthorizing  use  of  the  pesticide  on 
sweet  com  and  canola.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  glufosinate 
ammonium  in  these  food  commodities 
pursuit  to  section  408(1)(6)  of  the 
Federil  Food,  Dmg,  and  Cosmetic  Act, 
as  am4^ded  by  the  Food  Quality 
Protecjtton  Act  of  1996.  These  tolerances 
will  e:|:pire  and  are  revoked  on 
December  1, 1999. 
DATESi  *rhis  regulation  is  effective 
August!  18, 1999.  Objections  and 
requesit^  for  hearings  must  be  received 
by  EPAjon  or  before  October  18. 1999. 


ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  niunber  [OPP-300900], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Enviromnental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300900],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502CJ.  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [OPP-300900]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  mle  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Madden,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  284, 
CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-6463;  e-mail: 
madden.barbara@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(1)(6)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C.  346a, 
is  establishing  tolerances  for  combined 
residues  of  the  herbicide  glufosinate 
ammonium  (butanoic  acid,  2-amino.-4- 
(hydroxymethyiphosphinyl)- 
monoammoniiun  salt  and  its  metabolite, 
3-methylphosphinico-propionic  acid,  in 


or  on  sweet  com  (kernels  and  cob  with 
husk  removed)  at  4.0  part  per  million 
(ppm),  sweet  com  forage  at  4.0  ppm. 
sweet  com  stover  at  6.0  ppm,  canola 
meal  at  l.l  ppm  and  canola  seed  at  0.4 
ppm.  These  tolerances  will  expire  and 
are  revoked  on  December  1, 1999.  EPA 
will  publish  a  dociunent  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  fi-om  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Findings 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Public  Law  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
imder  a  new  section  ^08  with  a  new  * 
safety  standard  and  new  procediues. 
These  activities  are  described  in  this 
preeamble  and  discussed  in  greater 
detail  in  the  final  rule  establishing  the 
time-limited  tolerance  associated  with 
the  emergency  exemption  for  use  of 
propiconazole  on  sorghum  (61  FR 
58135,  November  13,  1996)  (FRL-5572- 
9). 

New  section  408(b)(2)(A)(i)  of  the 
-  FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b){2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiu«  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
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governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closiue  on  several  policy 
'  issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emei^ncy  Exemption  for 
GhifiMinate  AnunoBium  on  Sweet  Com 
and  CanoU  and  FFDCA  Tolerances 

The  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  requested  an  emergency 
exemption  for  use  of  glufosinate 
ammonium  on  sweet  com  to  control 
weeds.  The  applicant  states  that  only  a 
limited  number  of  broadleaf  herbicides 
are  registered  for  use  in  sweet  com. 
Traditionally,  triazine  herbicides  have 
been  widely  used.  However, 
Wisconsin's  groiuid  water  law  restricts 
the  use  of  atrazine,  and  in  sensitive 
areas,  cyanazine  and  simazine  may  also 
contribute  to  problems  and  are  best  not 
used.  Approximately  36,900  acres  of 
Wisconsin's  sweet  com  production  is 
located  in  ground  water-sensitive  areas. 
Additionally,  approximately  24,700 
acres  of  Wisconsin's  cropland  used  to 
grow  sweet  com  are  infested  with 
thazine-resistant  weeds.  2,4-D, 
registered  for  use  on  sweet  com  to 
control  weeds,  often  injures  sweet  com 
hybrids  resulting  in  reduction  of  crop 
yields.  Bentazon  is  also  registered  but 
fails  to  control  the  two  most  serious 
annual  broadleaf  weeds  (common 
lambsquarters  and  pigweed  species). 
Other  alternatives  such  as  ametryne, 
linuron  or  paraquat  require  specialized 
application  equipment  not  available  to 
most  Wisconsin  sweet  com  growers.  In 
addition,  sweet  com  is  frequently 
infested  by  two  difficult-to-control 
annual  grasses,  wild-proso  millet  and 
woolly  cupgrass.  Registered  soil  applied 
grass  herbicides  are  largely  ineffective 
against  these  species. 

Weather  in  North  Dakota  and 
Minnesota  was  responsible  for  serious 
losses  in  wheat  due  to  disease  and  to 
serious  losses  due  to  water  damage  and 


to  inability  to  harvest  wet  fields.  Even 
good  revenue  years  for  wheat  have 
netted  less  than  those  for  canola.  This 
use  of  Liberty  on  canola  is  needed  to 
maintain  grower  solvency.  The  "above- 
average"  retiuns  fetjm  alternative  crops 
such  as  canola  are  urgently  needed  to 
maintain  ecouomic  viability  for 
producers  in  North  Dakota  and 
Minnesota.  ^^ 

EPA  has  authorized  imder  FIFRA 
section  18  the  use  of  glufosinate 
ammonium  on  sweet  com  in  Wisconsin 
and  on  canola  in  North  Dakota  and 
Minnesota  for  control  of  weeds.  After 
having  reviewed  these  submissions, 
EPA  concius  that  emergency  conditions 
exist  for  these  States. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
glufosinate  ammonium  in  or  on  sweet 
com  and  canola.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  imder 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  December  1, 
1999,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amoimts  specified  in  the 
tolerance  remaining  in  or  on  sweet  com 
and  canola  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
these  tolerances  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  glufosinate  ammonium  meets 
EPA's  registration  requirements  for  use 
on  sweet  com  and  canola  or  whether 
permanent  tolerances  for  these  uses 
would  be  appropriate.  Under  these 
circiunstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  glufosinate  ammonium  by 
a  State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  does  these 
tolerances  serve  as  the  basis  for  any 


State  other  than  Wisconsin,  North 
Dakota,  and  Mixuiesota  to  use  this 
pesticide  on  these  crops  under  section 
18  of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  glufosinate  ammonium, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
the  "ADDRESSES"  section. 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposiu-e  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 

7). 
Consistent  with  section  408(b)(2)(D), 

EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  these  actions. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  glufosinate  ammonium  and 
to  make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  time-limited  tolerances  for 
combined  residues  of  glufosinate 
ammonium  (butanoic  acid,  2-amino-4- 
(hydroxymethylphosphinyl)- 
monoammonium  salt  and  its  metabolite, 
3-methylphosphinico-propionic  acid  on 
sweet  com  (kernels  and  cob  with  husk 
removed )  at  4.0  ppm,  sweet  com  forage 
at  4.0  ppm,  sweet  com  stover  at  6.0 
ppm,  canola  meal  at  1.1  ppm  and  canola 
seed  at  0.4  ppm.  EPA's  assessment  of 
the  dietary  exposiues  and  risks 
associated  wi^  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners,  including 
infants  and  children.  The  natvue  of  the 
toxic  effects  caused*  by  glufosinate 
ammoniiun  are  discussed  in  this  imit. 

B.  Toxicological  Endpoint 

1.  Acute  toxicity.  An  acute  reference 
dose  (aRfD)  of  0.50  milligrams/ 
kilograms/day  (mg/kg/day)  has  been 
identified  for  females  13+  years  old.  The 
aRfD  is  derived  from  a  no  observable 
adverse  effect  level  (NOAEL)  of  50  mg/ 


kg/^^y,  based  on  developmental  toxicity 
characterized  as  dilated  renal  pelvis 
and/pr  hydroureter,  from  a  rat 
developmental  toxicity  study,  and  an 
uncittainty  factor  (UF)  of  100  (lOx  for 
interspecies  extrapolation  and  lOx  for 
intraspecies  variability).  The  lOx  FQPA 
Safety  factor  to  account  for  enhanced 
sensitivity  of  infants  and  children  (as 
requttted  by  FFDCA  section  408 
(b)(2i)j[C))  was  reduced  to  3x  for  acute 
exp0$ittes.  The  acute  Population 
Adjuited  Dose  (aPAD)  is  a  modification 
of  the  aRfD  to  accommodate  the  FQPA 
Safety  Factor.  The  aPAD  is  equal  to  the 
aRfq  [divided  by  the  FQPA  Safety 
Factb^.  Therefore,  the  dietary  aPAD  is 
0.167  mg/kg/day.  The  dietary  aPAD 
applies  only  to  the  female  13+  years  old 
suhgkjiups  .«8inrn  the  endpoint  of  concern 
is  ba^ed  on  developmental  toxicity.  No 
acute  i  dietary  endpoint  was  identified 
for  the  general  population  including 
in&iiits  and  children. 

2.  ^hort-  and  intermediate-term 
toxidthy.  For  short-  and  intermediate- 
term  Exposure  scenarios  for  dermal 
exposure,  the  dermal  NOAEL  of  100  mg/ 
kg/d^V  from  the  21^ay  dermal  toxicity 
stud;jr|in  rats,  based  on  neurological 
clinical  signs  (hyperactivity,  aggressive 
behaji'^or,  piloerection)  at  the  lowest 
obse^ied  adverse  effect  level  (LOAEL)  of 
300  i^/kg/day,  has  been  identified  as 
the  eUdpoint  for  risk  assessment.  A 
mar^  of  exposure  (MOE)  of  100  is 
required  (lOx  for  interspecies 
extrapolation  and  lOx  for  intraspecies 
variapjility).  Short-term  inhalation 
exposure  should  be  converted  to  an  oral 
equi^ent  dose  (using  100%  inhalation 
absoitption)  and  compared  to  the 
NOAEL  of  50  mg/kg/day  from  the  oral 
rat  developmental  toxicity  study. 
Intermediate-term  inhalation  exposure 
shouM  be  converted  to  an  oral 
equivjklent  dose  (using  100%  inhalation 
absoiption)  and  compared  to  the 
NOABL  of  2.1  mg/kg/day  fitim  the  2- 
year  c^hronic  feeding  study  in  rats. 
MOEiiof  100  are  required  to  account  for 
interspecies  extrapolation  (lOx)  and 
intraspecies  variability  (lOx). 
3.  CJjronjc  toxicity.  EPA  has 
established  the  chronic  RfD  (cRfD)  for 
glufo^lnate  ammonium  at  0.021  mg/kg/ 
day.  This  RfD  is  derived  itoxn  a  NOAEL 
of  2. 1>  mg/kg/day,  based  on  increases  in 
absolute  and  relative  kidney  weights  in 
males  at  the  LOAEL  of  7.6  mg/kg/day  in 
a  2-yf  ^  chronic  feeding  study  in  rats 
and  abUF  of  100  (lOx  for  interspecies 
extrai^olation  and  lOx  for  intraspecies 
variability).  The  lOx  FQPA  Safety  factor 
to  account  for  enhanced  sensiti^aty  of 
infants  and  children  (as  required  by 
FFDCA  section  408(b)(2)(C))  was 
reduce  d  to  3x  for  chronic  exposiu-es. 
The  ch  ronic  Population  Adjusted  Dose 


(cPAD)  is  a  modification  of  the  cRfD  to 
accommodate  the  FQPA  Safety  Factor. 
The  cPAD  is  equal  to  the  cRfD  divided 
by  the  FQPA  Safety  Factor.  Therefore, 
the  dietary  cPAD  is  0.007  mg/kg/day. 

4.  Carcinogenicity.  There  is  no  cancer 
concern  based  on  negative  results 
observed  in  three  guideline  studies 
available  for  the  carcinogenicity  screen 
(the  chronic  feeding  study  in  rats, 
carcinogenicity  study  in  rats  and  the 
carcinogenicity  study  in  mice). 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.473)  for  the  combined  residues 
of  glufosinate  ammonium  (butanoic 
acid,  2-amino-4- 
(hydroxymethylphnsphinyl)- " 
monoammonium  salt  and  its  metabolite, 
3-methylphosphinico-propionic  acid,  in 
or  on  a  v_priety  of  raw  agricultiual 
commodities.  Time-limited  tolerances 
have  also  been  established  as  a  residt  of 
secondary  residues  in/on  eggs  and  meat, 
fat,  and  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  poultry,  and  sheep.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
glufosinate  ammoniiun  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposiure.  The  Dietary 
ExposiuB  Evaluation  Model  (DEEM  ) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-91 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposing  to  the  chemical 
for  each  commodity.  At  the  95th 
percentile  exposure  level,  assuming 
100%  crop  treated  and  tolerance  level 
residues  for  all  commodities,  6%  of  the 
aPAD  was  utilized  for  females  (13+ 
nursing),  the  subgroup  with  the  highest 
exposure.  The  results  of  the  acute 
analyses  indicate  that  the  acute  dietary 
risk  associated  with  the  existing  and 
proposed  uses  of  glufosinate  ammonium 
is  below  the  Agency's  current  level  of 
concern. 

ii.  Chronic  exposure  and  risk.  The 
chronic  DEEM  analysis  assumed 
tolerance  level  residues  for  all 
conunodities  except  for  milk. 
Anticipated  residues  were  used  for 
milk.  Maximum  percent  crop  treatment 
data  were  incorporated  into  the  chronic 
dietary  estimate.  Percent  crop  treated 
(PCT)  data  for  sweet  com  was 
incorporated  by  determining  the  amoimt 
of  sweet  com  produced  in  Wisconsin 
versus  that  produced  in  the  United 
States.  Assiuning  tolerance  level 


residues  for  all  commodities  except 
milk  where  anticipated  residues  were 
used  and  PCT  values.  4%  of  the  cPAD 
was  utilized  for  the  U.S.  Population  and 
9%  of  the  cPAD  was  utilized  for  non- 
nursing  infants,  the  subgroup  with  the 
highest  exposure.  The  results  of  this 
analysis  indicate  that  the  acute  dietary 
risk  associated  with  existing  uses  and 
the  proposed  use  of  glufosinate 
ammonium  is  below  the  Agency's  level 
of  concern. 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
data  call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual  PCT 
for  assessing  chronic  dietary  risk  only  if 
the  Agency  can  make  the  following 
findings:  That  the  data  used  are  reliable 
and  provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  fit>m 
such  crop  is  likely  to  contain  such 
pesticide  residue;  that  the  exposure 
estimate  does  not  underestimate 
exposiue  for  any  significant 
subpopulation  group;  and  if  data  are 
available  on  pesticide  use  and  food 
consumption  in  a  particular  area,  the 
exposure  estimate  does  not  imderstate 
exposure  for  the  population  in  such 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
PCT  as  required  by  the  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  as 
follows: 

A  routine  chronic  dietary  exposure 
analysis  for  glufosinate  ammonium  was 
based  1%  of  apples,  4%  of  field  com, 
and  less  than  1%  of  soybeans  were 
treated.  PCT  data  for  sweet  com  was 
incorporated  by  determining  the  amoimt 
of  sweet  com  produced  in  Wisconsin 
versus  that  produced  in  the  United 
States.  Based  on  this  information  the 
time-limited  tolerance  for  sweet  com 
only  supports  a  section  18  for  use  in 
Wisconsin. 
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The  Agency  believes  that  the  three 
conditions,  discussed  in  section  408 
(b)(2)(F)  imit  concerning  the  Agency's 
responsibilities  in  assessing  chronic 
dietary  risk,  findings,  have  been  met. 
EPA  finds  that  the  PCT  infonnation  is 
reliable  and  has  a  valid  basis.  Before  the 
petitioner  can  increase  production  of 
product  for  treatment  of  greater  than 
30,000  acres  of  sweet  com,  permission 
from  the  Agency  must  be  obtained.  The 
regional  consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
throu^  EPA's  computer-based  model 
for  evaluating  the  exposiue  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA^s  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposiue  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
consumption  of  food  bearing  glufosinate 
ammonium  in  a  particular  area. 

2.  From  drinking  water.  The  Agency 
lacks  sufficient  water-related  exposure 
data  to  complete  a  comprehensive 
drinking  water  exposure  analysis  and 
risk  assessment  for  glufosinate 
ammonium.  Because  the  Agency  does 
not  have  comprehensive  and  reliable 
monitoring  data,  drinking  water 
concentration  estimates  must  be  made 
by  reliance  on  some  sort  of  simulation 
or  modeling.  To  date,  there  are  no 
validated  modeling  approaches  for 
reliably  predicting  pesticide  levels  in 
drinking  water.  The  Agency  is  currently 
relying  on  GENEEC  and  PRZM/EXAMS 
for  sur&ce  water,  which  are  used  to 
produce  estimates  of  pesticide 
concentrations  in  a  farm  pond  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  groimd  water.  None  of 
these  models  include  consideration  of 
the  impact  processing  of  raw  water  for 
distribution  as  drinking  water  would 
likely  have  on  the  removal  of  pesticides 
from  the  source  water.  The  primary  use 
of  these  models  by  the  Agency  at  this 
stage  is  to  provide  a  coarse  screen  for 
sorting  out  pesticides  for  which  it  is 
highly  unlikely  that  drinking  water 
concentrations  would  ever  exceed 
human  health  levels  of  concern.  Based 
on  the  GENEEC  and  SCI-GROW  models, 
the  acute  drinking  water  concentration 
values  are  estimated  to  be  237  parts  per 
billion  (ppb)  for  surface  water  and  1.16 
ppb  for  groimd  water.  The  chronic 


drinking  water  concentration  values  are 
estimated  to  be  59.43  ppb  for  surface 
water  and  1.16  pbb  for  ground  water. 

In  the  absence  of  monitoring  data  for 
pesticides,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  drinking  water, 
and  residential  uses.  A  DWLOC  will 
vary  depending  on  the  toxic  endpoint, 
with  drinking  water  consumption  and 
body  weights.  Different  populations  will 
have  different  DWLOCs.  DWLOCs  are 
used  in  the  risk  assessment  process  as 
a  surrogate  measure  of  potential 
exposure  associated  with  pesticide 
exposure  through  drinking  water. 
DWLOC  values  are  not  regidatory 
standards  for  drinking  water.  Since 
DWLOCs  address  total  aggregate 
exposure  to  glufosinate  ammonium, 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

3.  From  non-dietary  exposure. 
Glufosinate  anunonium  is  currently 
registered  for  use  on  the  following 
residential  non-food  sites:  spot  spraying 
aroimd  trees,  shrubs,  fences,  walks, 
patios,  driveways,  sidewalks,  in  flower 
beds,  around  houses,  buildings,  wooded 
lots,  storage  and  recreational  areas,  and 
for  spot-kill  weeds  in  lawns.  The  risk 
estimates  indicate  that  the  potential 
risks  from  the  registered  residential  uses 
of  glufosinate  ammoniiun  do  not  exceed 
the  Agency's  level  of  concern.  These 
risk  estimates  are  based  on  the  Agency's 
Draft  HED  Standard  Operating 
Procedures  (SOPs)  for  Residential 
Exposure  Assessments,  December  18, 
1998. 

i.  Acute  exposure  and  risk.  Acute 
dietary  exposure  and  risks  are  not 
expected  from  use  of  glxifosinate 
ammonium  as  a  result  of  non-dietary, 
non-occupational  exposure. 

ii.  Chronic  exposure  and  risk. 
Chronic-term  residential  exposiues  are 
not  expected  from  the  proposed  section 
18  use  of  glufosinate  ammoniiun, 
therefore  a  risk  assessment  was  not 
conducted. 

iii.  Short-  and  intermediate-term 
exposure  and  risk.  There  are  potential 
short-term  exposures  from  the  registered 
residential  uses  of  glufosinate 
ammonium.  Therefore,  a  risk 
assessment  was  conducted  to  estimate 
the  potential  risks  bom  garden  uses. 
The  estimated  MOEs  from  residential 
uses  ranged  from  190  (dermal  exposures 
to  homepwner/handler)  to  330,000 
(inhalation  exposiues). 


4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)P){v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
glufosinate  ammonium  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  ciunulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  glufosinate 
anmioniiun  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  piuposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  glufosinate  ammonium 
has  a  common  mechanism  of  toxicity 
with  other  substances.  For  more 
information  regarding  EPA's  efforts  to 
determine  which  chemicals  have  a 
common  mechanism  of  toxicity  and  to 
evaluate  the  ciunulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  An  acute  dietary 
endpoint  was  identified  only  for  the 
females  13+  years  old  subpopulations. 
Using  the  exposure  assumptions  of 
100%  crop  treated  and  tolerance  level 
residues  for  all  commodities,  at  the  95th 
percentile,  6%  of  the  aPAD  was  utilized 
for  females  (13+,  nursing)  the  subgroup 
with  the  highest  exposure.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  aPAD.  Despite  the 
potential  for  exposure  to  glufosinate 
ammonium  in  drinking  water,  after 
calculating  a  DWLOC  (4730  ppb)  for  the 
females  (13+  nursing)  and  comparing  it 
to  conservative  model  estimates  of  acute 
concentrations  of  glufosinate 
ammoniiun  in  surface  and  ground  water 
(237  ppb  and  1.16  pbb,  respectively), 
EPA  does  not  exp^  the  aggregate 
exposure  to  exceed  100%  of  the  aPAD. 

2.  Chronic  risk.  Using  the  exposure 
assiunptions  of  tolerance  level  residues 
for  all  commodities  except  milk  where 
anticipated  residues  were  used  and  PCT 
values,  4%  of  the  cPAD  was  utilized  for 
the  U.S.  population.  The  major    - 
identifiable  subgroup  with  the  highest 
aggregate  exposure  is  non-nursing 
infants.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  cPAD 
because  the  cPAD  represents  the  level  at 
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or  b«  si  ow  which  daily  aggregate  dietary 
expqsure  over  a  lifetime  will  not  pose 
appilEiciable  risks  to  human  health. 
Despite  the  potential  for  chronic 
exposure  to  glufosinate  ammoniimi  in 
druudng  water,  after  calculating  a 
DWLOC  (236  ppb)  for  the  U.S.     ' 
population  and  comparing  it  to 
'oons^ative  model  estimates  of 
concmtrations  of  glufosinate 
amnMnium  surface  and  ground  water 
(59.413  ppb  and  1.16  pbb,  respectively). 
EPA  ^oes  not  expect  the  aggregate 
expojsure  to  exceed  100%  of  the  cPAD. 
3.  Short-  and  intermediate-term  risk. 
Short-j  and  intermediate-term  aggregate 
expop  lire  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  There  are  registered 
residential  uses  for  glufosinate 
ammpfnium.  The  estimated  MOEs  from 
resid^tial  uses  ranged  firom  190 
(dermal  exposiires  to  homeowner/ 
handler)  to  330,000  (inhalation 
expo$^res).  These  estimates  indicate 
that  the  potential  inhalation  exposures 
will  4pt  be  a  significant  contribution  to 
the  aggregate  risk.  The  potential  dermal 
exposures  were  not  aggregated  because 
the  toxic  effects  for  short-  and 
intennediate-term  exposure 
(neurological  clinical  signs)  and  chronic 
exposure  (increases  in  absolute  and 
relative  kidney  weights)  are  different. 
Therefore,  based  on  the  best  available 
data  ajid  current  policies,  potential  risks 
do  nojt;  exceed  the  Agency's  level  of 
concai^. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  There  is  no  cancer  concern 
based  On  negative  results  observed  in 
three  guideline  studies  available  for  the 
carcinogenicity  screen:  the  chronic 
feeding  study  in  rats,  carcinogenicity 
study  in  rats  and  the  carcinogenicity 
studyiin  mice. 

5.  iMtennination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  tliwe  is  a  reasonable  certainty  that 
no  ha^  will  result  from  aggregate 
exposf^e  to  glufosinate  ammonium 
residues. 

E.  Ag^gate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  S^ety  factor  for  infants  and 
childr^ — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
glufosinate  ammonium,  EPA  considered 
data  bxim  developmental  toxicity 
studieSi  in  th^  rat  and  rabbit  and  a  2- 
genera  don  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designjad  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  bom. 
maternil  pesticide  exposure  diuing 


gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal-and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  imcertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  interspecies  and  intraspecies 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  study  in  rats,  the 
maternal  (systemic)  NOAEL  was  10  mg/ 
kg/day,  based  on  vaginal  bleeding  and 
hyperactivity  at  the  LOAEL  of  50  mg/kg/ 
day.  The  developmental  (fetal)  NOAEL 
was  50  mg/kg/day,  based  on  dilated 
renal  pelvis  and/or  hydroureter  at  the 
LOAEL  of  250  mg/kg/day. 

In  the  developmental  toxicity  study  in 
rabbits,  the  maternal  (systemic)  NOAEL 
was  2  mg/kg/day,  basad  on  decreases  in 
body  weight,  body  weight  gain  and  food 
consiunption  and  increased  kidney 
weight  at  the  LOAEL  of  6  mg/kg/day. 
The  developmental  (pup)  NOAEL  was  2 
mg/kg/day  based  on  absent/incomplete 
ossification,  with  fetal  death  at  20  mg/ 
kg/day. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity 
study  in  rats,  the  parental  (systemic) 
NOAEL  was  2  mg/kg/day  based  on 
increased  kidney  weights  in  males  and 
females  ate  6  mg/kg/day.  The 
reproductive/developmental  NOAEL 
was  6  mg/kg/day  based  on  decreased 
pup  viability  in  all  generations  at  18 
mg/kg/day. 

iv.  Prenatal  and  postnatal  sensitivity. 
The  toxicological  data  base  for 
evaluating  prenatal  and  postnatal 
toxicity  for  glufosinate  ammonium  is 
complete  with  respect  to  current  data 
requirements.  There  are  no  prenatal  or 
postnatal  susceptibility  concerns  for 
infants  and  children,  based  on  the 


results  of  the  rat  and  rabbit 
developmental  toxicity  studies  and  the 
2-generation  reproduction  study. 

V.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  glufosinate 
ammonium  and  exposure  data  are 
complete  or  are  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposures.  Although  the  data  indicate 
that  there  is  no  additional  sensitivity  to 
yoimg  rats  or  rabbits  following  prenatal 
and/or  postnatal  exposure  to  glufosinate 
ammonium  in  the  developmental  and 
reproductive  toxicity  studies;  the 
Agency  has  determined  that  the  FQPA 
Safety  Factor  should  not  be  removed  but 
instead  reduced  to  3x  due  to  the 
presence  of  neurotoxicity  in  several 
studies  in  the  toxicology  data  base,  and 
the  absence  of  acute  neurotoxicity  data, 
subchronic  neurotoxicity  data,  and 
developmental  neurotoxicity  data. 

2.  Acute  risk.  An  acute  dietary  RfD 
was  not  identified  for  any 
subpopulation  other  than  female  13+ 
years  old. 

3.  Chmnic  risk.  Using  the  exposure 
assimiptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  glufosinate  ammoniimi  from  food  will 
utilize  9%  of  the  cPAD  for  non-nursing 
infants,  the  major  identifiable  subgroup 
with  the  highest  aggregate  exposure. 
EPA  generally  has  no  concern  for 
exposm«s  below  100%  of  the  cPAD 
because  the  cPAD  represents  the  level  at 
or  below  which 'daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  chronic 
exposiu«  to  glufosinate  ammoniiun  in 
drinking  water,  after  calculating  a 
DWLOC  (64  ppb)  for  non-nursing 
infants  and  comparing  it  to  conservative 
model  estimates  of  concentrations  of 
glufosinate  ammonium  in  surface  and 
ground  water  (59.43  ppb  and  1.16  pbb, 
respectively),  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD. 

4.  Short-  or  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential  uses. 
There  are  registered  residential  uses  for 
glufosinate  ammonium,  however,  based 
on  the  use  patterns  (spot  treatments), 
potential  post  application  exposures  to 
infants  and  children  from  these  uses 
will  not  contribute  significantly  to  the 
overall  risks.  The  estimated  MOE  from 
post  application  exposures  was  330 
(based  on  conservative  estimates). 
Therefore,  the  Agency  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
fitjm  short-  and  intermediate-term 
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aggregate  exposures  to  residues  of 
glufosinate  ammonium. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
glufosinate  ammonium  residues. 

IV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

1.  Plants.  The  nature  of  the  residues 
of  glufosinate  ammonium  is  considered 
to  be  understood.  The  Agency  has 
concluded  that  the  residues  of  concern 
are  glufosinate  ammonium  and  its 
metabolites  2-acetamido-4- 
methylphosphinico-butanoic  add  and 
3-methylpho8phiuico-prupionic  acid 
expressed  as  ^ufosinate  free  acid 
equivalents. 

2.  Animals.  The  nature  of  the  residues 
of  glufosinate  ammonium  in/on  animals 
is  considered~to  be  understood.  The 
Agency  has  concluded  that  the  residues 
of  concern  in  nuninants  and  hens  are 
glufosinate  ammoniiun  and  its 
metabolite  3-methylphosphinico- 
propionic  acid  expressed  as  glufosinate 
free  add  equivalents. 

B.  Analytical  Enforcement  Methodology 

Method  AE-24  is  an  adequate 
toloance  enforcement  method  for 
determination  of  glufosinate  ammoniiun 
related  residues.  This  method  is  a 
modification  of  the  current  enforcement 
Analytical  Method  HRAV-5A.  Method 
AE-24,  includes  an  additioncd  post- 
extracrtion  cation  exchange  procedure  to 
allow  for  separate  detection  and 
measurement  of  each  residue 
component.  Final  determination  is 
made  by  gas  chromatography  with  flame 
photometric  detection  (GC/FPD) 
operating  in  the  phosphorus  selective 
mode  (P-mode).  Residues  are  expressed 
as  glufosinate-ammonium  free  add 
equivalents. 

C.  Magjiitude  of  Residues 

Residues  of  glufosinate  ammonium 
are  not  expected  to  exceed  4.0  ppm  in/ 
on  sweet  com  (kernels  and  cob  with 
husk  removed),  sweet  com  forage  at  4.0 
ppm,  sweet  com  stover  at  6.0  ppm, 
canola  seed  at  0.4  ppm  and  canola  meal 
at  1.1  ppm  as  a  result  of  these  section 
18  uses.  Secondary  residues  in  animal 
commodities  are  not  expected  to  exceed 
the  previously  established  tolerances  as 
a  resiilt  of  this  section  18  use. 

D.  International  Residue  Limits 

There  are  no  Canadian  or  Mexican 
MRLs  established  for  glufosinate 
ammonium  in/on  sweet  com. 


E.  Rotational  Crop  Restrictions 

A  120-day  plant  back  interval  is 
required  for  all  crops. 

V.  Condusioii 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  gliifosinate 
ammonium  (butanoic  add,  2-amino-4- 
(hydroxymethylphosphinyl)- 
monoammonium  salt  and  its  metabolite, 
3-methylphosphinico-propionic  acid  in 
sweet  com  (kernels  and  cobs  with  husk 
removed)  at  4.0  ppm,  sweet  com  forage 
at  4.0  ppm,  sweet  com  stover  at  6.0 
ppm,  canola  seed  at  0.4  ppm  and  canola 
meal  at  1.1  ppm. 

VI.  Oliiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
ciurently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  refled  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedxural  regulations  with  appropriate 
adjustments  to  refled  the  new  law. 

Any  person  may,  by  Odober  18, 1999, 
file  written  objections  to  any  asped  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  spedfy  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piurpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contad 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
OfBce  location,  telephone  number,  and 
e-mail  address  Rm.  239,  Crystal  Mall  #2, 
1921  Jeffierson  Davis  Hwy.,  Arlington, 
VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 


should  be  sent  to  James  Hollins, 
Information  Resources  and  Services 
Division  (7502C),  OfBce  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is  ^ 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fod;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
witiiout  prior  notice. 

Vn.  Public  Record  and  HMtronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  imder  docket  control  number 
[OPP-300900]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  indude  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  exduding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Fhiblic  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pestidde  Programs, 
Enviroiunental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

dbjedions  and  hearing  requests  may 
be  sent  by  e-mail  diredly  to  EPA  at: 

opp-docket9epa.gov 

E-mailed  objedions  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
charaders  and  any  form  of  encryption. 
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Tl^  J  official  record  for  this  regulation, 
as  WqU  as  the  public  version,  as 
desdiibed  in  this  imit  will  be  kept  in 
pap«  f.  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
intol^rinted,  paper  form  as  they  are 
recei'ired  and  will  place  the  paper  copies 
in  tl^e  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
pap^^  record  maintained  at  the  Virginia 
adtWss  in  "ADDRESSES"  at  the 
begi^ing  of  this  document. 

Vmi  tlegulatory  Assesnnent 
Requirements 

A.  C ;  iain  Acts  and  Executive  Orders 

Tb is  final  rule  e.stablishes  a  tolftrance 
und(  r\  section  408  of  the  FFDCA.  The 
Offic  ^  of  Management  and  Budget 
(OMji)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Ordaci  12866,  entitled  Regulatory 
Planning  and  Review  (58  PR  51735, 
October  4. 1993).  This  final  rule  does 
not  cjijntain  any  information  collections 
subj0<n  to  OMB  approval  under  the 
Papenvork  Reduction  Act  (PRA),  44 
U.S.Cl  3501  et  seq.,  or  impose  any 
enfooqeable  duty  or  contain  any 
unfunjded  mandate  as  described  under 
Title  ill  of  the  Unfunded  Mandates 
Refoijiii  Act  of  1995  (UMRA)  (Public 
Law  ib4-4).  Nor  does  it  require  any 
speciiail  considerations  as  required  by 
Execi^ive  Order  12898,  entitled  Federal 
Acticv^s  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  PR  7629, 
Febn^iiy  16, 1994),  or  require  OMB 
review  in  accordance  with  Executive 
Order  13045,  entitled  Protection  of 
Chila^n  from  Environmental  Health 
Risksii^d  Safety  Risks  (62  FR  19885, 
April]  23, 1997). 

In  44^dition,  since  tolerances  and 
exempitions  that  are  established  on  the 
basis  rtf  a  petition  imder  FFDCA  section 
408(1)05),  such  as  the  tolerance  in  this 
final  ^e,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regi^ory  FlexibUity  Act  (RFA)  (5 
U.S.djeol  et  seq.)  do  not  apply. 
Neveijtpeless,  the  Agency  previously 
assesddd  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Aj  loncy's  generic  certification  for 
toleraj  i  ce  actions  published  on  May  4, 
1981  (146  FR  24950),  and  was  provided 
to  the  i  'iaef  Counsel  for  Advocacy  of  the 
Small  1  business  Administration. 


B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  natiue  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  the  tribal 
govenunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consiUtation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 


matters  that  significantly  or  imiquely 
affect  their  commimities."  ^ 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and' 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procediue. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  29.  1999. 

Peter  Caulkins, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

2.  Section  180.473,  is  amended  as 
follows: 

i.  By  redesignating  (b)(1),  and  (b)(2)  as 
paragraphs  (aj(3)  and  {a)(4). 
ii.  By  adding  a  new  paragraph  (b). 

S 1 80.473    Glufosinate  Ammonium; 
toterances  for  residues. 

***** 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  combined  residues  of  the  herbicide 
(butanoic  acid,  2-amino-4- 
(hydroxymethylphosphinyl)- 
monoammonium  salt  and  its  metabolite. 
3-methylphosphinico-propionic  acid  in 
connection  with  use  of  section  18 
emergency  exemptions  granted  by  EPA. 
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The  tolerances  will  expire  and  are 
revoked  on  the  date  specified  in  the 
following  table. 


Commodity 

Parts 

permil- 

Ikm 

ExpiratiorV 

Revocation 

date 

Canda,  meal  

1.1 

12/1/99 

Canola,  seed  

0.4 

12/1/99 

Com,  sweet,  forage 

4.0 

12/1/99 

Com,  sweet,  kernels 
and  cobs  with 
husks  removed  .... 

4.0 

12/1/99 

Com.  sweet,  stover 

6.0 

12/1/99 

IFK  Doc.  99-20869  Fi 

led  8-1 7-S 

9: 8:45  am] 

BiUJNG  CODE  CSn-SO-r 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
{FRL-6424-1] 


Final  Authortzatton  of  State 
Hazardoua  Waata  Management 
Program  Reviaiona 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Texas  has 
applied  for  final  authorization  to  revise 
its  hazardous  waste  program  tuider  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  EPA  has  determined 
that  these  changes  satisfy  all 
requirements  needed  to  qualify  for  final 
authorization.  The  EPA  reviewed 
Texas's  application,  and  now  makes  an 
immediate  final  decision,  subject  to 
receipt  of  adverse  written  comment,  that 
Texas'  Hazardous  Waste  Program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  Texas  final 
authorization  for  the  program 
modifications  contained  in  the  revision. 
DATES:  This  action  is  effective  on 
October  18, 1999  without  further  notice, 
unless  EPA  receives  relevant  adverse 
comments  by  September  17, 1999.  If 
adverse  comments  are  received,  EPA 
will  publish  a  timely  withdrawal  of  the 
immediate  final  rule  or  identify  the 
issues  raised,  respond  to  the  comments, 
and  affirm  that  the  immediate  final  rule 
will  take  effect  as  scheduled. 
ADDRESSES:  Mail  written  comments  to 
Alima  Patterson.  Region  6,  Regional 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PD-G), 
Multimedia  Planning  and  Permitting 


Division,  at  the  address  shown  below. 
You  can  examine  copies  of  the  materials 
submitted  by  the  State  of  Louisiana 
diiring  normal  business  hours  at  the 
following  locations:  EPA  Region  6, 1445 
Ross  Avenue,  Dallas,  Texas  75202-2733, 
(214)  665-6444;  or  Louisiana 
Department  of  Environmental  Quality. 
H.B.  Oarlock  Building,  7290 
Bluebonnet,  Baton  Rouge,  Louisiana, 
70810,  (504)  765-0617. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson  (214)  665-8533. 
SUPPLEMENTARY  INFORMATION: 

A.  What  is  Reaoorce  Conservation  and 
Recovery  Act  (RCRA)  State 
Authorization? 

The  RCRA,  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  provides 
for  authorization  of  State  hazardous 
waste  programs  imder  subtitle  C.  Under 
RCRA  Section  3006,  EPA  may  authorize 
a  State  to  administer  and  enforce  the 
RCRA  hazardous  waste  program.  See  40 
Code  of  Federal  Regulations  (CFR)  part 
271.  In  fact,  Congress  designed  RCRA  so 
that  the  entire  subtitle  C  program  would 
eventually  be  administered  by  the  States 
in  lieu  of  the  Federal  Govenunent.  This 
is  because  the  States  are  closer  to,  and 
more  familiar  with,  the  regulated 
conmumity  and  therefore  are  in  a  better 
position  to  administer  the  programs  "and 
respond  to  local  needs  effectively. 

After  receiving  authorization,  the 
State  administers  the  program  in  lieu  of 
the  Federal  government,  although  EPA 
retains  enforcement  authority  under 
RCRA  sections  3008,  3013,  and  7003. 
Authorized  States  are  required  to  revise 
their  programs  when  EPA  promulgates 
Federal  Standards  that  are  more 
stringent  or  broader  in  scope  than 
existing  Federal  standards.  States  are 
not  required  to  modify  their  programs  to 
address  Federal  changes  that  are  less 
stringent  than  the  existing  Federal 
program  or  that  reduce  the  scope  of  the 
existing  Federal  program.  These  changes 
are  optional  and  are  noted  as  such  in  the 
Federal  Register  (FR)  documents. 
However,  EPA  encowages  States  to 
adopt  optional  rules  because  they 
provide  benefit  to  environmental 
protection. 

B.  Why  are  Revisions  to  State  Programs 
Necessary? 

States  which  have  received  final 
authorization  from  EPA  imder  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
Hazardous  Waste  Program.  As  the 
Federal  program  changes,  States  must 


change  their  programs  and  ask  EPA  to 
authorize  the  changes.  Changes  to  State 
programs  may  be  necessary  when 
Federal  or  State  statutory  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occiir.  Most  commonly. 
States  must  change  their  programs 
because  of  changes  to  EPA's  regulations 
in  40  CFR  parts  124,  260-266,  268,  270, 
273,  and  279. 

C.  What  is  the  Effect  of  This 
Authorization? 

This  authorization  should  have  littie 
impact  because  the  State's  requirements 
are  already  effective.  However,  upon 
approval  of  the  revisions,  Texas  will  be 
authorized  to  administer  federal  rules 
referred  by  EPA  as  RCRA  Cluster  V 
(these  rules  are  listed  in  a  chart  in  this 
FR  document).  Currentiy,  federal  cluster 
V  rules  are  administered  by  the  EPA. 

D.  What  is  the  History  of  Texas'  Fihal 
Authorization  and  Its  Revisions 

Texas  received  final  authorization  to 
implement  its  hazardous  waste 
management  program  on  December  12, 
1984,  effective  December  26, 1984  (49 
FR  48300).  This  authorization  was 
clarified  in  a  notice  published  in  the  FR 
on  March  26, 1985  (50  FR  11858).  Texas 
received  final  authorization  for 
revisions' to  its  program  in  notices 
published  in  the  FR  on  January  31, 
1986,  effective  October  4. 1985  (51  FR 
3952).  on  December  18, 1986,  effective 
February  17, 1987  (51  FR  45320).  We 
authorized  the  following  revisions: 
March  1. 1990,  effective  March  15, 1990 
(55  FR  7318),  on  May  24, 1990,  effective 
July  23, 1990  (55  FR  21383),  on  August 
22, 1991,  effective  October  21, 1991  (56 
FR  41626),  on  October  5, 1992,  effective 
December  4. 1992  (57  FR  45719)  and  on 
April  11, 1994,  effective  June  27, 1994, 
(59  FR  16987);  on  April  12, 1994, 
effective  (59  FR  17273),  September  12, 
1997,  effective  November  26, 1997,  (62 
FR  47947),  and  on  September  19, 1997, 
effective  December  3, 1997,  (62  FR 
49163).  Effective  December  3, 1997  (62 
FR  49163),  EPA  incorporated  by 
reference  Uie  State  of  Texas  Base 
Program  into  CFR.  On  February  11. 
1999.  Texas  submitted  a  final  complete 
program  revision  application,  seeking 
authorization  of  its  program  revision  in 
accordance  with  40  CFR  271.21. 

In  1991,  Texas  Senate  Bill  2  created 
the  TNRCC  which  combined  the 
functions  of  the  former  Texas  Water 
Commission  and  the  former  Texas  Air 
Control  Board.  The  transfer  of  functions 
to  the  TNRCC»from  the  two  agencies 
became  effective  on  September  1, 1993. 

Under  the  Texas  Solid  Waste  Disposal 
Act  (codified  in  Chapter  361  of  the 
Texas  Health  and  Safety  Code),  the 


1995,;  bnd  I 
1995.  Che< 


TNRi '  C  has  primary  responsibility  for 
admji  dstration  of  laws  and  regulations 
conc0  ming  hazardous  waste.  The 

C  is  authorized  to  administer  the 
program.  However,  Under  the 
1  Natural  Resources  Code,  title  3, 
t  ixas  Water  Code,  Chapter  27, 
I  (both  hazardous  and 
nonfa^zardous)  resulting  from  activities 


assooiated  with  the  exploration, 
development,  or  production  of  oil,  gas, 
or  ge9permal  resources,  is  regulated  by 
the  RMlroad  Commission  of  Texas 
(RRC)^  A  list  of  activities  that  generate 
wastd$  that  are  subject  to  the 
juris4^on  of  the  RRC  is  found  at  16 
TAC  tactions  3.8(a)(30)  and  at  30  TAC 
335.1i.  Such  wastes  are  termed  "oil  and 
gas  wastes."  The  TNRCC  has 
respo^ibility  to  administer  the  RCRA 
progr^,  however,  hazardous  waste 
generaled  at  natural  gas  or  natural  gas 
liquid!  processing  plants  or  reservoir 
press^i^e  maintenance  or  repressurizing 
plants  are  subject  to  the  jurisdiction  of 
the  TNRCC  until  the  RRC  is  authorized 
by  EPA  to  administer  RCRA.  When  the 
RRC  iK  authorized  by  EPA  to  administer 
RCRA  program  for  these  wastes, 
jurisdlttion  over  such  hazardous  waste 


will  transfer  from  the  TNRCC  to  the 
RRC.  The  EPA  has  designated  the 
TNRCC  to  be  the  lead  agency  to 
coordinate  RCRA  activities  between  the 
two  agencies.  The  EPA  is  responsible  for 
the  regulation  of  hazardous  waste  for 
which  TNRCC  has  not  been  previously 
authorized. 

The  TNRCC  has  rules  necessary  to 
implement  EPA's  RCRA  Cluster  V 
revisions  to  the  Federal  Hazardous 
Waste  Program  from  July  1, 1994,  to 
June  30, 1995.  The  TNRCC  authority  to 
incorporate  Federal  rules  by  reference 
can  be  foimd  at  Texas  Government  Code 
Annotated  section  311.027  and  adoption 
of  the  hazardous  waste  rules  in  general 
are  pursuant  to  the  following  statutory 
provisions:  (1)  Texas  Water  Code 
Annotated  section  5.103  (Vernon  1988  & 
Supplement  1998),  effective  September 
1995,  as  amended,  (2)  Texas  H^th  and 
Safety  Code  Annotated  section  361.024 
(Vernon  1992  &  supplement  1998). 
effective  September  1,  1995,  as 
amended,  (3)  Texas  Health  and  Safety 
Code  Annotated  section  361.078 
(Vernon  1992),  effective  September  1, 
1989. 

In  this  authorization  the  EPA  has  also 
clarified  the  jurisdiction  of  the  TNRCC 


and  the  RRC.  Effective  May  31, 1998, 
the  TNRCC  and  the  RRC  signed  a 
Memorandum  of  Understanding  that 
clarified  the  jurisdiction  between  the 
agencies  for  waste  associated  with 
exploration,  development,  production 
and  refining  of  oil  and  gas. 

E.  What  Revisions  are  we  Approving 
With  Today's  Action? 

The  State  of  Texas  submitted  a  final 
complete  program  revision  application, 
seeking  authorization  of  their  revisions 
in  accordance  with  40  CFR  271.21. 
Texas'  revisions  consist  of  regulations 
which  specifically  govern  Federal 
Hazardous  Waste  promulgated  bom  July 
1, 1994  to  June  30.  1995  {  RCRA  Ouster 
V).  Texas  requirements  are  listed  on  the 
chart  included  in  this  dociunent.  The 
EPA  is  now  making  an  immediate  final 
decision,  subject  to  receipt  of  written 
comments  that  oppose  \his  action,  that 
Texas'  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Therefore,  we  grant  Texas 
final  authorization  for  the  following 
program  revisions:  . 


Federal  citation 


1.  Idertnication  and  Listing  of  Hjizardous 
Wasti;  Amendments  to  Definition  of 
Sotid  Waste;  Recovered  Oil  Exclusion, 
[59  f^  38536-38545]  July  28.  1994. 
(Chq«#dist  135). 


State  analog 


2.  RenUval  of  ttie  Conditional  Exemption 
for  Gertain  Slag  Residues,  [59  FR 
43496-43500]  August  24,  1994. 
(Chejc^ist  136). 


3.  Uni|(»rsal  Treatment  Standards  and 
Treafient  Standards  for  Organic  Tox- 
icity iCfiaracteristic  Waste  and  Newly 
Uste<i  Wastes  [59  FR  47982-48110] 
Septwnber  19,  1994,  as  amended  at 
[60  Fp  242-302],  January  3,  1995. 
(Checklist  137). 

4.  Testing  and  Monitoring  Activities 
Amendment  I,  [60  FR  3089-3095) 
January  13,  1995.  (Cfiecklist  139). 

5.  Cartwmate  Production  Identification 
and  Listing  of  Hazardous  Waste,  [60 
FR  7824-7859],  February  9.  1995,  as 
amended  at  [60  FR  19165],  April  17. 
1995,  and  at  [60  FR  25619],  May  12, 
1995.  (Checklist  140). 


Texas  Water  Code  Annotated  (TWCA)  §§5.102.  5.103  (Vernon  1988  &  Supplement  (Supp )  1998) 
effective  Septemt>er  1.  1995.  as  amended;  §5.105  (Vernon  1988)  effective  September  1  1985- 
Texas  Healtti  and  Safety  Code  Annotated  (THSCA)  §361.003  (Vemon  1992  &  Supp  1998)'  effec- 
^l^^^r^^^'  ^'  ^^^'  ^  afnended.  THSCA  §361.017  and  361.024  (Vemon  1992  ASupp 
1998).  effective  September  1,  1995.  as  amended.  THSCA  §361.078  (Vemon  1992)  effective  Sep- 
l®oT^«. ''•J^®=  ^  ^^^^  Administrative  Code  (TAC)  §§335.1(56),  335.1(119),  335.24  and 
335.221.effectiveOctober19.  1998,  as  amended. 

TWCA  §§5.102  (Vemon  1988  &  Supp.  1998).  effective  September  1,  1985.  as  amended  TWCA 
5.103  (Vemon  1988  &  1998).  effective  1.  1995,  as  amended;  TWCA  5.105  (Vemon  1988)  effective 
September  1.  1985.  TWCA  26.011  (Vemon  1988  &  Supp.  1998).  effective  March  28  1991  as 
amended;  THSCA  §§361.017  (Vemon  1992  &  Supp.  1998),  effective  September  1  1995'  as 
amended;  THSCA  361.024  (Vemon  1992  &  Supp.  1998),  effective  September  1.  1995,  as  amend- 
ed; THSCA  361.078  (Vemon  1992),  effective  September  1,  1989;  30  TAC  §§335  211  and 
335.431,  effective  October  19,  1998.  as  amended. 

^^^^.^^°^'  ^•''°^'  (V«"io"  1988  &  Supp.  1998).  effective  September  1.  1985,  as  amended 
TWCA  §5.105  (Vemon  1988),  effective  September  1,  1985;  THSCA  §§361.003,  361  017  361  024' 
(Vemon  1992  &  Supp.  1998),  effective  September  1,  1995,  as  amended,  and  361.078  (Vemon 
1992),  effective  September  1,  1989;  30  TAC  §§335.1(119).  335.18,  335.19,  as  amended  effective 
October  19,  1998;  335.20,  as  amended,  effective  May  29,  1986,  335.21,  335  41  335  214  335  221 
and  335.431,  as  amended,  effective  October  19,  1998.  At  40  CFR  268.7(a)  (tolling  agreements)' 
the  State  regulations  are  more  stringent  than  the  Federal  regulations  because  the  State  regulations 
do  not  contain  an  explicit  provision  analogous  to  40  CFR  part  268.79(a)(10). 

TWCA  §§5.102,  5.103,  (Vemon  1988  &  Supp.  1998),  effective  1.  1985.  as  amended.  5.105  (Vemon 
1988,  effective  September  1,  1985;  THSCA  §§361.017,  361.024,  (Vemon  1992  &  Supp  1998)  ef- 
fective September  1.  1995.  as  amended.  361.078,  (Vemon  1992),  effective  September  1  1989  30 
TAC  §335.31,  effective  October  19,  1998,  as  amended. 

TWCA  §§5.102.  5.103.  (Vemon  1988  &  Supp.  1998).  effective  September  1,  1985,  as  amended 
5.105,  (Vemon  1988)  effective  September  1,  1985;  THSCA  §§361.003.  361.017,  361  024  361  078 
(Vemon  1992  &  Supp.  1998),  effective  September  1,  1997,  as  amended,  361.078  (Vemon  1992) 
effective  September  1,  1989;  30  TAC  §§335.29,  and  335.1(56),  effective  September  19,  1998,  as 
amended.  The  State  statutory  and  regulatory  definitions  of  hazardous  waste  incorporate  by  ref- 
erence the  Federal  definition,  automatically  including  any  changes.  The  State  rule  is  broader  in 
scope  because  the  waste  vacated  by  the  November  1,  1996,  decision  by  United  States  Court  of 
Appeals  For  the  District  of  Columbia  Circuit  in  Dithiocaitamate  Task  Force  v.  EPA.  However,  this 
has  no  impact  on  the  equivalency  of  the  definition  of  hazardous  waste. 
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Fedeial  citation 


6.  Testing  and  (Monitoring  Activities 
Amendment  II.  (60  FR  17001-17004]. 
April  4,  1995.  (Cheddist  141). 


7.  Universal  Waste:  General  Provisions. 
[60  FR  25492-25551)  May  11.  1995. 
(Cheddist  142  A). 


6.  Universal  Waste  Rule:  Specific  Provi- 
sions for  Batteries,  [60  FR  25492- 
2551]  May  11.  1995.  (Cheddist  142  B). 


9.  Universal  Waste  Rule:  Specific  Provi- 
sions for  Pesticides,  [60  FR  25492- 
25551]  May  11.  1995.  (Cheddist  142 
C). 


10.  Universal  Waste  mle:  Specific  Provi- 
sions for  Thermostats,  (60  FR  25492- 
25551]  May  11.  1995.  (Cheddist  142 
D). 


11.  Universal  Waste  Rule:  Petition  Provi- 
sions to  Add  a  New  Universal  Waste. 
[60  FR  25492-25551]  May  11.  1995. 
(Cheddist  142  E). 


12.  Removal  of  Legally  Obsolete  Rules. 
(60  FR  33912-33915  June  29.  1995. 
(Cheddist  114). 


State  analog 


TWCA  §§5.102.  5.103  (Vernon  1988  &  Supp.  1998).  effective  Septemt>er  1.  1985,  as  amended, 
5 105  (Vernon  1988).  effective  September  1,  1985;  26.011  (Vernon  1988  &  Supp.  1998).  effective 
iwiarch  28.  1991.  as  amended.  THSCA  §§361.017.  361.024  (Vernon  1992  &  Supp.  1998),  as 
amended,  361.078  (Vernon  1992),  effective  September  1.  1989;  30  TAC  §335.31.  effective  Octo- 
ber 19, 1998.  as  amended. 

TWCA  §§5.102,  5.103  (Vemon  1988  &  Supp.  1998),  effective  September  1,  1985,  as  amended. 
5  105  (Vemon  1988),  effective  September  1,  1985;  26.011  (Vemon  1988  &  Supp.  1998),  effective 
March  28,  1991,  as  amended;  THSCA  §§361.003  (Vernon  1992  &  Supp.  1998).  effective  Sep- 
tember 1.  1997.  as  amended,  361.017,  361.024  (Vemon  1992  &  Supp.  1998),  effective  September 
1  1995  as  amended,  361.0781  (Vemon  1992).  effective  September  1.  1989;  30  TAC  §§335.1. 
335.2(1).  335.41  (j).  335.61(g).  335.62.  335.78(c),  (f),  and  (g).  335.261.  335.431.  effective  October 

TWCA  §§5.102,  5.103  (Vemon  1988  &  Supp.  1998).  effective  September  1.  1985.  as  amended. 
5.105  (Vemon  1988).  effective  September  1.  1985,  26.011  (Vemon  1988  &  Supp.  1998),  effective 
March  28.  1991;  THSCA  §§361.003  (Vemon  1992  &  Supp.  1998).  effective  September  1,  1997,  as 
amended,  361.017,  361.024  (Vemon  1992  &  Supp.  1998),  effective  September  1,  1995,  361.078 
(Vemon  1992).  effective  September  1.  1989;  30  TAC  §§335.1.  335.2(1),  335.24(c),  335.41  (j). 
335.251 .  335.261 .  and  335.431 ,  effective  October  19.  1998. 

TWCA  §§5.102  (Vemon  1968  &  Supp.  1998),  effective  September  1.  1985.  as  mnended.  5.103 
(Vemon  1988  &  Supp.  1998).  effective  September  1,  1995,  5.105  (Vemon  1988).  effective  Sep- 
tember 1,  1985.  26.011  (Vemon  1988  &  supp.  1998).  effective  March  28,  1991,  as  amended; 
THSCA  §§361.003  (Vemon  1992  &  Supp.  1998),  effective  September  1,  1997,  as  amended. 
361017.  361.024.  (Vemon  1992  &  Supp.  1998).  effective  September  1.  1995  as  amended. 
361.078  (Vemon  1992).  effective  September  1.  1989;  30  TAC  §§335.1.  335.2(1).  335.41(j)  335.261. 
and  335.431.  effective  October  19.  1998,  as  amended. 

TWCA  §§5.102  (Vemon  1988  &  Supp.  1998),  effective  September  1,  1985.  as  amended.  5.103 
(Vemon  1988  &  Supp.  1998),  effective  September  1.  1995.  as  amended.  5.105  (Vemon  1988),  ef- 
fective September  1,  1985,  26.011  (Vemon  1988  &  Supp.  1998),  effective  March  28.  1991.  as 
amended;  THSCA  §§361.003  (Vemon  1992  &  Supp.  1998)  effective  September  1.  1997.  as 
amended.  361.017.  361.024  (Vemon  1992  &  Supp.  1998).  effective  September  1.  1995.  361.078 
(Vemon  1992),  effective  September  1,  1989;  30  TAC  335.1,  335.2(1).  335.41  (j).  335.261,  335.431. 
effective  October  19,  1998. 

TWCA  §§5.102  (Vemon  1988  &  Supp.  1998),  effective  September  1,  1985.  as  amended.  5.103 
(Vemon  1968  &  Supp.  1998),  effective  September  1,  1995,  as  amended,  5.105  (Vemon  1988).  ef- 
fective September  1,  1985,  26.011  (Vemon  1988  &  Supp.  1998),  effective  March  28,  1991,  as 
amended;  THSCA  §§361.003  (Vemon  1992  &  Supp.  1998)  effective  September  1.  1997.  as 
amended.  361.017.  361.024  (Vemon  1992  &  Supp.  1998),  effective  September  1,  1995.  361.078 
(Vemon  1992),  effective  September  1.  1969;  30  TAC  §§20.15.  effective  June  6.  1996.  as  amend- 
ed. 335.261.  effective  October  19,  1998  as  amended. 

TWCA  §§5.102  (Vemon  1988  &  Supp.  1998),  effective  September  1,  1985,  as  amended,  5.103 
(Vemon  1988  &  Supp.  1996),  effectivB  September  1,  1995,  as  amended.  5.105  (Vemon  1988),  ef- 
fective September  1,  1985,  26.011  (Vemon  1988  &  Supp.  1998).  effective  March  28.  1991.  as 
amended;  THSCA  §§361.003  (Vemon  1992  &  Supp.  1998)  effective  September  1.  1997.  as 
amended,  361.017,  361.024  (Vemon  1992  &  Supp.  1998),  effective  September  1,  1995,  361.078 
(Vemon  1992),  effective  September  1.  1989;  30  TAC  §§305.42.  335.1,  335.221  (a)(11), 
335.221  (a)(1 5).  effective  October  19.  1996,  as  amended,  305.50(4)(G),  effective  November  20. 
1996,  and  335.223(b),  effective  July  29.  1992.  


F.  What  DedaioBS  Have  We  Made? 

We  conclude  that  Texas'  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Texas  is  granted  final  authorization  to 
opetate  its  hazardous  waste  program  as 
revised,  assuming  no  adverse  comments 
are  received  as  discussed  above.  Upon 
effective  final  ^proval  Texas  will  be 
responsible  for  permitting  treatment, 
storage,  and  disposal  facilities  within  its 
borders  and  for  carrying  out  the  aspects 
of  the  RCRA  program  described  in  its 
revised  program  application,  subject  to 
the  limitations  of  the  HSWA.  Texas  also 
will  have  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA,  and  to  take 


enforcement  actions  under  sections 
3008,  3013,  and  7003  of  RCRA. 

G.  How  Do  the  Revised  State  Rules 
Difier  From  the  Federal  Rules? 

EPA  considers  the  following  State 
requirement  to  be  more  stringent  than 
the  Federal:  The  State  section 
335.431(c)(2)  does  not  contain  a  explicit 
provision  analogous  to  40  CFR 
268.7(a)(10)  (tolling  agreement).  These 
requirements  are  part  of  Texas' 
audiorized  program  and  are  federally 
enforceable.  In  this  authorization  of  the 
State  of  Texas'  program  revisions  for 
RCRA  Cluster  V,  the  following 
provisions  are  broader  in  scope: 
Sections  335.29(4)  and  335.29(5)  which 
corresponds  to  40  CFR  part  261, 
appendix  Vn  and  Vm,  and  section  20.15 
which  corresponds  to  40  CFR  260.20(a). 


The  Texas  regidations  are  broader  in 
scope  because  the  waste  listing  vacated 
by  the  November  1, 1996,  decision  by 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in 
Dithiocarbamate  Task  Force  v.  EPA,  98 
F.  (D.€.  Cir.  1996),  remain  reflected  in 
the  State's  adoption  by  reference  of  the 
Fefaaruary  9, 1995.  version  of  40  CFR  part 
261,  appendix  VII  and  Vm.  However, 
this  has  no  impact  on  the  equivalency 
of  the  definition  of  hazardous  waste. 
Broader  in  scope  requirements  are  not 
part  of  the  authorized  program  and  EPA 
cannot  enforce  them. 

H.  Who  Handles  Permits  After  Thia 
Authorization  Takes  Effect? 

Texas  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  also  administer  program 
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revijions  for  Federal  rules  promulgated 
fron^  jjuly  1, 1994  to  June  30. 1995 
(RCKK  Cluster  V).  EPA  will  continue  to 
administer  any  RC31A  hazardous  waste 
permits  or  portions  of  permits  which  it 
issu^  prior  to  the  effective  date  of  this 
authorization  until  they  expire  or  are 
tenninated.  EPA  will  not  issue  any  more 
pemuts  or  portions  of  permits  for  the 
provisions  listed  in  the  Table  above 
after  the  effective  date  of  this 
authbirization.  EPA  will  continue  to 
implament  and  issue  permits  for  HSWA 
requirements  for  which  the  State  is  not 
yet  ajuthorized.  HSWA  requirements  are 
effective  in  all  States  and  are 
administered  by  EPA  until  States  are 
authbkized  to  do  so. 

I.  Wi^  Wasn't  There  a  Proposed  Rule 
Befbji  Today's  Notice? 

Thia  EPA  is  authorizing  the  State's 
chants  through  this  immediate  final 
action  and  is  publishing  this  rule 
withoiit  a  prior  proposd  to  authorize 
the  changes  because  EPA  believes  it  is 
not  cdntroversial  and  do  not  expect 
comments  that  oppose  this  action.  EPA 
is  prdyiding  an  opportimity  for  public 
conupjent  now.  In  the  proposed  rules 
sectidih  of  today's  Federal  Register  we 
are  p  Jblishing  a  separate  dociunent  that 
proposes  to  authorize  the  State  changes. 
If  EPA  receives  comments  which  oppose 
this  aiiithorization.  that  document  will 
serve|is  a  proposal  to  authorize  the 
chanus. 


J.  WIij^  Do  I  Send  My  Comments  and 
Wheii  lAre  They  Due? 

-Yo^j  should  send  written  comments  to 
Alimi  Patterson,  Region  6  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  P|e|rmitting  Division,  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,1(1214}  665-8533.  Please  refer  to 
Dock4^  Number  TX-99-1.  We  must 
receive  your  comments  by  September 
17, 1999.  You  may  not  have  an 
opportimity  to  comment  again.  If  you 
want  jo  conunent  on  this  action,  you 
must  qo  so  at  this  time. 

K.  Wl^it  Happens  if  EPA  Receives 
ComiMntB  Opposing  This  Action? 

If  E^  receives  comments  which 
opposiej  this  authorization,  a  second 
1  Register  notice  will  be 
lied  before  the  time  the  immediate 
lie  takes  effect.  The  second  notice 
idraw  the  immediate  final  rule 
or  identify  the  issues  raised,  respond  to 
the  comments  and  affirm  that  the 
immediate  final  nde  will  take  effiect  as 
scheduled. 


L.  When  Will  This  Approval  Take 
E£Eect? 

Unless  EPA  receives  comments  that 
oppose  this  action,  this  final 
authorization  approval  will  become 
effective  without  further  notice  on 
October  18, 1999. 

M.  Where  Can  I  Review  the  State's 
Application? 

You  can  view  and  copy  the  State  of 
Texas'  application  from  8:30  a.m.  to 
4:00  p.m.  Monday  through  Friday  at  the 
following  addresses:  Texas  Natural 
Resoiu'ce  Conservation  Commission, 
1700  N.  Congress  Avenue,  Austin  TX 
78711-3087,  (512)  239-6757  and  EPA, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  (214)  665-6444.  For 
further  information  contact  Alima 
Patterson.  Region  6  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G),  Midtimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  (214)  665-8533. 

N.  Now  Does  Today's  Action  Affect 
Indian  Country  in  Texas? 

Texas  is  not  authorized  to  carry  out  its 
hazardous  waste  program  in  Indian 
country  within  the  State.  This  authority 
remains  with  EPA.  Therefore,  this 
action  has  no  effect  in  Indian  country. 

O.  What  is  Codification? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  CFR. 
EPA  does  this  by  referencing  the 
authorized  State  rules  in  40  CFR  part 
272.  EPA  reserves  the  amendment  of  40 
CFR  part  272,  subpart  SS  for  this 
authorization  of  Texas'  program  changes 
imtil  a  later  date. 

Administrative  Requirements 

Compliance  With  Executive  Order  (E.O.) 
12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  rule  fi-om  the 
reqiiirements  of  section  3  of  E.O.  12866. 

Compliance  Executive  Order  13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  applies  to  any 
rule  that:  (1)  the  0MB  determines  is 
"economically  significant"  as  defined 
under  E.O.  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children  and 


explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  104-113, 
section  12(d)  (15  U.S.C.  272  note) 
directs  the  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
the  EPA  to  provide  Congress,  through 
OMB,  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  the  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  and  205  of  the 
UMRA,  the  EPA  must  prepare  a  written 
statement  of  economic  and  regulatory 
alternatives  analyses  for  proposed  and 
final  rules  with  Federal  mandates,  as 
defined  by  the  UMRA,  that  may  result 
in  expenditures  to  State,  local  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  The  EPA  has 
determined  that  section  202  and  205 
requirements  do  not  apply  to  today's 
action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
imder  the  State  of  Texas'  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  the  EPA's  approval  of 
State  programs  generally  may  reduce, 
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not  increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  from  participation  in  a  voluntary 
Federal  program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  the  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  section  203  of  the  UMRA 
requires  the  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Although  small 
go\'emments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  hazardous  waste  treatments, 
storage  or  disposal  facilities  (TSDFs), 
they  are  already  subject  to  the  regulatory 
requirements  under  the  existing  State 
laws  that  are  being  authorized  by  the 
EPA,  and  thus,  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regidatory 
Enforcement  Fairness  Act  of  1966). 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemsjdng  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
imnecessary,  however,  if  any  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
under  the  existing  State  laws  that  are 
now  being  authorized  by  EPA.  The 
EPA's  audiorization  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities. 


Pursuant  to  the  provision  at  5  U.S.C. 
60S(b),  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  defined  by  5  U.S.C. 
804(2). 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

Executive  Order  12875  Enhancirig 
Intergovernmental  Partnerships 

Under  E.0. 12875,  the  EPA  may  not 
issue  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  the  EPA  must  provide  to  the 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
12875  requires  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 


containing  significant  unfunded 
mandates. 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

Executive  Order  13084  Consultation 
and  Coordination  With  Indian  Tribal 
Govenunents 

Under  E.O.  13084.  the  EPA  may  not 
issue  a  regulation  that  is  not  require  by 
statute,  that  significantiy  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
cost  inoured  by  the  tribal  governments. 
If  the  mandate  is  imfunded,  the  EPA 
must  provide  to  the  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  siunmary 
of  the  natiue  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regidatory  policies  on  matters  that 
significantiy  or  uniquely  affect  their 
communities. 

This  rule  is  not  subject  to  E.O.  13084 
because  it  does  not  significantiy  or 
uniquely  affiect  the  commimities  of 
Indian  governments.  The  State  of 
Louisiana  is  not  authorized  to 
implement  the  RCRA  hazardous  waste 
program  in  Indian  country.  This  action 
has  no  effiect  on  the  hazardous  waste 
program  that  the  EPA  implements  in  the 
Indian  coimtry  within  the  State. 

List  of  Sul^ects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
and  Water  supply. 

Authority 

This  dociunent  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended,  42  U.S.C.  6912(a),  6926, 
6974(b). 
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Dated:  4ly  30, 1999. 
W.B.  Hat^iliway, 

Acting  R^onal  Administrator,  Region  6. 
[FR  Doc.  p^21423  Filed  8-17-99;  8:45  am] 
BHXING  C04e  6860-60-P 


1 

DEPARtllENT  OF  HEALTH  AND 
HUMANj^ERVICES 

Health  (Ura  Hnancing  AdminlstratkMi 

42  CFR  Part  413 
[HCPA-10D1-4FC] 
RIN  0938t-JM27 

Medicary  Program;  Graduate  Medical 
EdiicatH)fi  (GME):  Incentive  Paymenta 
Under  p|ana  for  Voluntary  Reduction  in 
ttie  Nuniier  of  Reaidenta 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTKM:  laterim  final  rule  with  comment 
period.  1 1 

SUMMARtj  This  interim  final  rule  with 
commeiitj  period  implements  section 
1886(h)(|Bi)  of  the  Social  Security  Act,  as 
added  bVi  section  4626(a)  of  the 
Balance^!  Budget  Act  (BBA)  of  1997. 
Section  4626(a)  of  the  BBA  allows 
qualifying  hospitals  to  receive  incentive 
payments  over  a  5-year  period  for 
voluntarily  reducing  the  size  of  their 
residency  programs.  A  hospital  seeking 
incentive  payments  must  submit,  to 
HCFA  a|i4  its  Medicare  intermediary,  an 
application  that  specifies  reductions  in 
its  number  of  residents  by  20  to  25 
percent. 

DATES:  H/fective  date:  This  interim  final 
rule  witnl  comment  period  is  effective 
SeptemlUr  17, 1999. 

Comnii  'nt  Period:  Comments  will  be 
consideoed  if  we  receive  them  at  the 
appropriate  address,  as  provided  in  the 
ADDRESSiQS  section,  no  later  than  5  p.m. 
on  Octol|)0r  18, 1999. 
AOORESSBS:  Mail  vnitten  comments  (one 
original  and  three  copies)  to  the 
foUowinig  address:  Health  Care 
Financii^g  Administration,  Department 
of  Healtkjand  Human  Services, 
Attentio^:  HCFA-lOOl-IFC,  P.O.  Box 
9010,  Bapiiimore,  MD  21244-9010. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
address09: 
Room  44$-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW,  Wellington,  DC  20201,  or 
Room  C$i-16-03,  Central  Building,  7500 

Seciu^  Boulevard,  Baltimore, 

MarylW  21244-1850. 

For  conunents  that  relate  to 
informanlDn  collection  and 


recordkeeping  requirements,  mail 

copies  of  comments  directly  to  the 

following: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  Standards  Group,  Division  of 
HCFA  Enterprise  Standards,  Room 
N2-14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850;  and 
the 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Building,  Washington,  DC  20503, 
Attn:  Allison  Herron  Eydt,  HCFA 
Desk  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  Hirshom,  (410)  786-3411. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-lOOl-IFC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW,  Washington, -DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

I.  Background 

Since  the  inception  of  Medicare  in 
1965,  the  program  has  shared  in  the 
costs  of  educational  activities  incurred 
by  participating  providers.  Our 
regulations  at  42  CFR  413.85(b)  define 
approved  educational  activities  to  mean 
formally  organized  or  planned  programs 
of  study  usually  engaged  in  by  providers 
in  order  to  enhance  the  quality  of 
patient  care  in  an  institution.  These 
activities  include  approved  training 
programs  for  physicians,  nurses,  and 
certain  allied  health  professionals. 
Medicare  makes  payments  for  both  the 
direct  and  indirect  costs  of  graduate 
medical  education  (GME).  Under 
section  lB86(h)  of  the  Social  Security 
Act  (the  Act)  and  42  CFR 413.86, 
Medicare  pays  hospitals  for  the  costs  of 
direct  GME.  Under  1886(d)(5)(B)  of  the 
Act  and  42  CFR  412.105,  Medicare  pays 
hospitals  for  the  costs  of  indirect 
medical  education  (IME). 

A.  Direct  Graduate  Medical  Education 

Under  sections  1886  (a)(4)  and 
(d)(1)(A)  of  the  Act  and  42  CFR  412.113, 
direct  GME  costs  are  excluded  from  the 
definition  of  a  hospital's  operating  costs 
and,  accordingly,  are  not  included  in 
the  calculation  of  payment  rates  imder 


the  hospital  inpatient  prospective 
payment  system  or  in  the  calculation  of 
the  rate-of-increase  limit  for  hospitals 
excluded  from  the  prospective  payment 
system.  Under  section  1886(h)  of  the 
Act  and  42  CFR  413.86,  hospitals  are 
paid  for  direct  GME  costs  based  on 
Medicare's  share  of  a  hospital-specific 
per  resident  amount  multiplied  by  the 
number  of  full-time  equivalent  (FTE) 
residents. 

B.  Indirect  Medical  Education  (IME) 

Medicare  has  made  payments  to 
short-term  acute  care  hospitals  imder 
section  1886(d)  of  the  Act  on  the  basis 
of  the  prospective  payment  system  since 
1983.  Under  the  prospective  payment 
system,  hospitals  receive  a 
predetermined  payment  for  each 
Medicare  discharge.  Section 
1886(d)(5)(B)  of  the  Act  specifically 
directs  the  Secretary  to  provide  an 
additional  payment  imder  die  inpatient 
operating  prospective  pajmient  system 
to  hospitals  for  IME  costs.  This 
additional  payment,  which  reflects  the 
higher  operating  costs  associated  with 
GME,  is  based  in  part  on  the  applicable 
IME  adjustment  factor.  The  adjustment 
factor  is  calculated  by  using  a  hospital's 
ratio  of  residents-to-beds  in  the  formula 
set  forth  at  section  1886(d)(5)(B)(iii)  and 
specified  in  regulations  at  §412.105. 

Psychiatric  and  rehabilitation 
hospitals  and  units  as  well  as  long-term 
care,  cancer,  and  children's  hospitals 
are  excluded  from  the  prospective 
payment  system  and  are  paid  on  a 
reasonable  cost  basis  imder  section 
1861(v)(l)(A)  of  the  Act,  subject  to  a 
rate-of-increase  limit.  Payments  to 
excluded  hospitals  for  their  IME  costs 
are  included  in  their  payments  for 
operating  costs  and  are  therefore  subject 
to  the  rate-of-increase  limit. 

Under  section  1886(g)  of  the  Act  and 
§412.322  of  the  existing  regulations,  we 
also  make  capital  GME  payments  to 
hospitals  on  the  basis  of  each  respective 
hospital's  ratio  of  residents  to  average 
daily  census. 

C.  The  Balanced  Budget  Act  of  1997 

Section  4626(a)  of  the  Balanced 
Budget  Act  (BBA)  of  1997,  Public  Law 
105-33  (enacted  on  August  5, 1997), 
added  section  1886(h)(6)  to  the  Act  to 
set  forth  provisions  that  allow  Medicare 
participating  hospitals  to  receive 
incentive  payments  over  a  5-year  period 
under  approved  plans  for  voluntarily 
reducing  the  number  of  residents  that 
are  in  their  approved  medical  residency 
training  programs.  Section  1886(h)(6)(C) 
of  the  Act  defines  the  entities  that  may 
qualify  for  incentive  payments  under  a 
voluntary  reduction  plan  and  section 
1 886(h)(6)(B)  of  the  Act  sets  forth 
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participation  and  reduction  criteria  that 
the  plm  applications  must  meet  for 
approval. 

Section  1886(h)(6)(BMi)  of  the  Act 
specifies  that  the  application  for  a 
voluntary  resident  reduction  plan  must 
be  submitted  in  a  form  and  manner 
qiecified  by  the  Secretary  and  must  be 
received  no  later  than  November  1, 
1999.  Section  1886(h)(6KBHU)  of  the  Act 
specifies  that  the  application  must 
provide  for  the  operation  of  a  plan  for 
reducing  the  number  of  FTE  residents  in 
approved  medical  residency  training 
programs  consistent  with  the 
requirements  of  section  1886(h)(6)(D)  of 
the  Act 

Sections  1886(h)(6)(B)(iii)  and  (iv)  of 
the  Act  provide  that  the  applying 

entity — 

•  Must  elect  in  the  application  the 

period  of  residency  training  years  (not 
greater  than  5)  over  which  the  reduction 
will  occur;  and 

•  Must  not  reduce  the  proportion  of 
its  residents  in  primary  care  (to  the  total 
niunber  of  residents)  bialow  such  • 
proportion  in  efi^ect  as  of  the  applicable 
time  described  in  section 
1886(h)(6)(D)(v)  of  the  Act. 

The  statute  directs  the  Secretary  to 
determine  whether  the  application,  the 
entity,  and  plan  meet  such  other 
requirements  as  the  Secretary  specifies 
in  regulations. 

Sections  1886(h)(6)  (D)  and  (E)  of  the 
Act  specify  the  requirements  for 
percentage  reductions  in  the  number  of 
residents  and  the  manner  in  which  the 
reductions  are  to  take  place.  Section 
1886(h)(6)(F)  provides  for  a  penalty  for 
noncompliance  with  approved 
volunta^  residency  r^uction  plans. 
Section  1886(h)(6)(G)  specifies  that  the 
Secretary  shall  establish  rules  regarding 
the  treatment  of  rotating  residents  as  it 
relates  to  provides  participating  in  the 
voluntary  residency  reduction  plan. 

n.  Provisioiis  of  the  Interim  Final 
Regulations 

We  are  establishing  interim  final 
regulations  imder  a  new  §413.88  under 
42  CFR  Part  413,  to  incorporate 
requirements  for  incentive  payments 
under  voluntary  residency  reduction 
plans  to  implement  section  1886(h)(6)  of 
the  Act,  as  added  by  section  4626(a)  of 
the  BBA.  The  specific  statutory 
provisions  and  the  corresponding 
regulatory  provisions  are  described 
below. 

A.  Participation  Criteria 

Participation  in  the  residency 
reduction  program  under  section 
1886(h)(6)  of  the  Act  is  voluntary. 
Section  1886(h)(6)(A)  of  the  Act 
specifies  that  each  hospital  that  is  part 


of  a  "qualifying  entity"  may  receive 
incentive  payments.  Section 
1886(h)(6)(C)  defines  a  "qualifying 
entity"  as — 

•  An  individual  hospital  that  operates 
one  or  more  approved  residency 
training  programs; 

•  Two  or  more  hospitals  that  operate 
one  or  more  approved  residency 
training  programs  and  apply  for 
treatment  as  a  single  qualifying  entity: 

or 

•  A  qualifying  consortiiun  as 
described  in  section  4628  of  BBA. 
Section  4628(b)  of  the  BBA  defines  a 
consortium  as  an  entity  that  consists  of 
a  teaching  hospital  with  one  or  more 
approved  medical  residency  training 
programs  and  one  or  more  of  the 
following: 

— A  school  of  allopathic  or  osteopathic 

medicine. 
—Another  teaching  hospital,  which  may 

be  a  children's  hospital. 
— A  Federally  qualified  health  center. 
— ^A  medical  group  practice. 
— ^A  managed  care  entity. 
— An  entity  furnishing  outpatient 

services. 
— ^Any  other  entity  that  the  Secretary 

determines  to  be  appropriate. 

The  members  of  the  consortiiun  must 
have  agreed  to  participate  in  the  GME 
programs  that  are  operated  by  the 
entities  in  the  consortium,  and  have 
agreed  on  a  method  of  allocating  the 
payments  among  the  members.  The 
consortium  must  meet  such  additional 
requirements  as  the  Secretary  may 
establish  as  necessary. 

We  are  incorporating  the  provision  of 
section  1886(h)(6)(C)  of  the  Act  in  the 
regulations  at  §  413.88(b).  Any  hospital 
that  is  entitled  to  receive  direct  or 
indirect  medical  education  payments,  or 
both,  from  Medicare  may  participate  in 
the  voluntary  reduction  plan  as  an 
individual  hospital.  In  addition,  two  or 
more  hospitals  that  receive  direct  or 
indirect  medical  education  payments,  or 
both,  from  Medicare  may  participate  as 
a  single  entity  (joint  applicant)  and 
apply  for  a  collective  annual  resident 
reduction  target. 

Section  1886(h)(6)(C)(iii)  of  the  Act 
cross  refers  the  description  of  a 
qualifying  consortium  for  purposes  of 
making  volimtary  residency  reduction 
incentive  pajrments  to  the  description 
specified  in  section  4628  of  the  BBA. 
Section  4628  requires  the  Secretary  to 
establish  a  demonstration  project  under 
which,  instead  of  making  GME 
payments  to  individual  teaching 
hospitals,  under  section  1886(h)  of  the 
Act,  the  payments  would  be  made  to 
each  consortiiun. 

At  this  time,  we  are  in  the  initial 
phase  of  developing  the  demonstration 


project  on  the  use  of  consortia  and  have 
not  yet  established  the  criteria  that  a 
qualifying  consortium  will  have  to  meet 
beyond  that  described  under  section 
4628(b)  of  the  BBA.  Therefore,  we  have 
not  included  in  this  interim  final 
regulation  provisions  related  to 
consortia  and  we  will  not  be  accepting 
applications  for  voluntary  residency 
reduction  plans  from  entities  that  may 
be  qualifying  consortia  until  we  have 
established  these  additional  criteria.  If 
qualifying  entities  express  an  interest  in 
participating  as  a  consortia,  when  the 
criteria  for  consortia  are  finalized  for  the 
demonstration  project,  we  will  publish 
a  regulation  outlining  how  consortia 
qualify  for  the  voluntary  residency 
reduction  plan.  However,  until  we  have 
established  these  additional  criteria,  we 
are  allowing  a  multihospital  entity,  that 
may  later  qualify  as  a  consortium,  to 
apply  as  a  joint  applicant.  In  addition, 
we  are  allowing  an  individual  hospital 
that  may  later  qualify  to  participate  as 
a  member  of  a  consortium  to  apply  as 
an  individual  applicant.  In  both  cases, 
participation  of  an  individual  hospital 
or  a  multihospital  entity  in  the 
voluntary  reduction  plan  does  not 
preclude  the  entity  from  later  applying 
to  participate  as  a  member(s)  of  a 
consortium  once  the  consortia 
demoiistration  criteria  have  been 
finalized.  We  are  considering  whether  to 
allow  these  applicants  to  modify  their 
applications  so  that  they  can  be  treated 
as  a  consortium  for  the  remainder  of 
their  individual  or  joint  voluntary 
residency  reduction  plans  once  the 
consortium  definition  is  finalized.  If  we 
were  to  allow  this  alternative,  a 
qualifying  entity  that  is  interested  in 
downsizing  its  resident  numbers  in 
accordance  with  the  percentages 
required  under  section  1886(h)(6)  of  the 
Act  would  be  able  to  participate  and 
establish  its  base  number  of  residents 
prior  to  knowing  whether  it  would 
qualify  as  a  consortium. 

B.  Submission  of  Applications  and 
Effective  Date  of  Plans 

Section  1886(h)(6)(B)(i)  of  the  Act,  as 
added  by  the  BBA,  specifies  that  the 
application  must  be  submitted  "in  a 
form  and  manner  specified  by  the 
Secretary  and  by  not  later  than 
November  1, 1999."  We  are  requiring 
each  qualifying  entity  to  sign  a 
statement  Indicating  voluntary 
participation  in  the  residency  reduction 
plan  (§  413.88(d)(8)).  We  will  accept 
applications  from  qualifying  entities  at 
least  one  day  prior  to  the  first  day  of  the 
period  over  which  voluntary  reduction 
will  occur  but  in  no  case  later  than  the 
November  1, 1999  application  date 
specified  in  the  statute  (§  413.88(e)).  We 
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believe  Jtpat  allowing  plan  applications 
to  be  sufl^mitted  during  this  period  will 
ensure  tkat  qualifying  entities  can  apply 
for  incekitive  payments  for  voluntary 
reduction  plans  applicable  to  residency 
training  programs  that  begin  as  early  as 
July  1, 1^99. 

We  a^o  are  specifying  in  §  413.88(e) 
that  eacb  qualifying  entity  must  submit 
its  application  to  its  Medicare  fiscal 
intermeidiary  for  review.  A  copy  of  the 
application  must  also  be  sent  to  the 
HCFA  Cf  ntral  Office  at  the  following 
address;  Volimtary  Residency  Reduction 
Plan,  H^tdth  Care  Financing 
Administration,  Plan  and  Provider 
Purchasing  Policy  Group,  Division  of 
Acute  Care,  Room  04-07-07,  7500 
Security  fioidevard,  Baltimore, 
Marylai^d  21244-1850. 

Interejated  entities  may  contact  the 
DivisioAlof  Acute  Care  at  (410)  786- 
3411  for  questions  on  the  application 
process] ; 

Accoitdingly,  we  are  specifying  under 
§413.88(jf)  that  residency  reduction 
plans  tbi^t  are  submitted  to  the  fiscal 
intermediary  on  or  after  September  17, 
1999  but  on  or  before  November  1, 1999, 
may  be  effective  for  portions  of  cost 
reporting  periods  beginning  no  earlier 
than  thefday  after  the  date  of  the 
applicaltipn.  In  other  words,  as  long  as 
the  app^ation  is  submitted  on  or  before 
November  1, 1999,  the  entity  can  choose 
the  effed^ve  date  of  the  plan  to  be  as 
early  as  tne  day  after  the  date  of 
application. 

C.  Contiats  and  Format  of  Applications 

In  accordance  with  section 
1886(hJ|9)(B)  of  the  Act,  we  are 
specifyirjg  in  §  413.88(d)  that  the 
qualifying  entity  must  submit  an 
applicatipn  that  contains  the  statutorily 
specified;  information  and  agreements. 
In  addition,  imder  the  authority  of 
section  1886(h)(6)(B)(v)  of  the  Act.  we 
are  establishing  additional  requirements 
for  subniittal  of  data  to  enable 
verification  of  compliance  with  the 
percentage  reduction  requirements  of 
the  statute  by  the  fiscal  intermediary 
and  for  annual  monitoring  and  audit 
puiposek 

IJndei;  §  413.88(d)(1),  we  require  an 
application  to  include  a  description  of 
the  operation  of  a  plan  for  reducing  the 
FTE  resifients  in  the  qualifying  entity's 
approvef^  medical  residency  training 
programs;  consistent  with  the 
percentaige  reduction  requirements 
specified  in  section  1886(h)(6)(D)  of  the 
Act  and  described  under  section  lI.E.  of 
this  preaiibble.  To  ensure  that  we  have 
sufficiein  data  aad  information  to 
ascertai4  jthat  tlie  volimtary  reduction 
plan  mef  is  the  percentage  reductions 
specifie4{in  the  statute,  uader 


§  413.88(d)(3)  we  further  require  the 
qualifying  entity  to  submit  FTE  counts 
for  its  base  niunber  of  residents  (as 
defined  in  section  II.D.  of  this 
preamble),  with  a  breakdown  of  the 
number  of  primary  care  residents 
compared  to  the  total  niunber  of 
residents.  A  primary  care  resident  is 
defined  in  the  existing  Medicare 
regulations  at  §  413.86(b)  as  a  resident 
enrolled  in  an  approved  medical 
residency  training  program  in  family 
medicine,  general  internal  medicine, 
general  pediatrics,  preventive  medicine, 
geriatric  medicine  or  osteopathic 
general  practice.  We  also  are  requiring 
the  entify  to  submit  its  direct  and 
indirect  FTE  counts  as  of  Jime  30, 1997. 
For  joint  applicants,  these  counts  must 
be  provided  individually  and 
collectively.  This  information  will  be 
verified  by  the  fiscal  intermediary. 

In  addition,  in  §41 3.88(d)(4)  we  are 
requiring  the  qualifying  entity  to 
submit,  with  the  application,  data  on 
the  annual  and  ciunidative  targets  for 
reducing  the  number  of  FTE  residents 
and  the  ratios  of  the  number  of  primary 
care  residents  to  the  total  niunber  of 
residents  for  the  year  used  to  determine 
the  base  number  and  for  each  year  in  the 
5-year  reduction  period.  For  joint 
applicants,  these  data  must  be  provided 
individually  and  collectively,  hi  the 
case  of  joint  applicants,  the  group  of 
participating  hospitals  will  be  held  to  a 
collective  target.  None  of  the 
participating  hospitals  will  receive 
incentive  payments  vmless  the  collective 
target  is  met. 

to  accordance  with  section 
1886(h)(6)(D)(iii)  of  the  Act,  the 
application  must  include  an  election  of 
the  period  of  residency  training  years 
during  which  the  reductions  will  occiu 
(§  413.88(d)(2)).  The  reductions  must  be 
fully  implemented  by  not  later  than  the 
fifth  residency  training  year  in  which 
the  plan  is  effective. 

Under  §  413.88(d)(5)  and  in 
accordance  with  section 
1886(h)(6)(B)(iv)  of  the  Act,  we  are 
requiring  thie  qualifying  entity  in  its 
application  to  agree  to  not  reduce  the 
proportion  of  its  primary  care  residents 
to  its  total  niunber  of  residents  below 
the  proportion  that  exists  in  the 
residency  training  program  year  that  the 
entity  used  to  determine  the  base 
number  of  residents,  as  described  in 
section  II.D.  of  this  preamble. 

Under  the  Secretary's  authority  under 
section  1886(h)(6)(B){v)  of  the  Act  to 
determine  other  requirements  for 
voluntary  reduction  plans  and  entities 
as  necessary,  we  are  requiring  under 
§  413.88(d)(7)  that  for  a  qualifying  entity 
that  is  also  member  of  an  affiliated 
group  as  defined  in  §  413.86(b),  a 


statnnent  be  submitted  along  with  the 
application  that  all  members  of  the 
affiliated  group  (that  are  not  a  part  of  the 
qualifying  entity)  agree  to  an  aggregate 
FTE  cap  that  reflects  the  resident  count 
during  each  year  of  the  qualifying 
entity's  plan  and  the  1996  FTE  count  of 
the  other  hospital(s)  in  the  affiUated 
group.  In  addition,  we  are  requiring 
under  §  413.88(d)(6)  that  the  qualifying 
entity,  in  its  application,  agree  to 
comply  with  data  submission 
requirements  deemed  necessary  by 
HCFA  to  make  annual  incentive 
payments  during  the  5-year  residency 
reduction  plan,  and  to  fully  cooperate 
with  additional  audit  and  monitoring 
activities  deemed  necessary  by  HCFA. 

D.  Definition  of  the  Base  Number  of 
Residents 

Under  section  1886(h)(6)(D).  the 
residency  reduction  requirement  for  a 
qualifying  entity  depends  on  the  entity's 
base  number  of  residents.  Section 
1886(h)(6)(D)(vi)  of  the  Act,  as  added  by 
section  4626(a)  of  the  BBA.  defines  the 
term  "base  number  of  residents"  to 
mean — 

*   *   *  with  respect  to  a  qualifying  entity  (or 
its  participating  hospitals)  operating 
approved  medical  residency  training 
programs,  the  number  of  full-time  equivalent 
residents  in  such  an  entity's  programs  (before 
application  of  weighting  factors)  of  the  entity 
as  of  the  most  recent  residency  training  year 
ending  before  June  30. 1997  or,  if  less,  for  any 
subsequent  residency  training  year  that  ends 
before  the  date  the  entity  makes  application 
under  this  paragraph. 

Under  §  413.88(g)(1)  of  these  interim 
final  regulations,  we  define  the  base 
number  of  residents  using  the  counting 
rules  for  determining  a  hospital's  direct 
GME  FTE  count  under  existing  §  413.86 
with  two  changes  to  reflect  the 
provisions  of  section  4626  of  the  BBA. 
First,  consistent  with  section 
1886(h)(6)(D)(vi),  we  specify  that  the 
base  number  of  residents  will  be 
determined  on  the  basis  of  a  July  1  to 
June  30  "residency  training  year,"  rather 
than  the  hospital's  cost  reporting  period. 
Second,  under  existing  §  413.86(g).  a 
weighting  factor  is  applied  to  each 
resident  included  in  a  hospital's  direct 
GME  FTE  count.  Residents  within  an 
initial  residency  period  are  weighted  at 
1.0  FTE  and  residents  beyond  the  initial 
residency  period  are  weighted  at  0.5 
FTE.  However,  consistent  with  section 
1886(h)(6)(D)(vi)  of  the  Act,  in 
determining  the  base  number  of 
residents  for  voluntary  residency 
reduction  plans,  we  are  requiring  under 
§  413.88(g)(l)(i)  that  FTEs  be  counted 
"before  application  of  weighting 
factors,"  so  that  each  resident  will  be  ' 
weighted  at  1.0  FTE. 
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In  summary,  we  are  specifying  in 
§413.88(g)(l)(i)  that  the  base  ntuober  of 
residents  means  the  lesser  of  (1)  The 
number  of  FTE  residents  in  all  approved 
medical  residency  training  programs  of 
the  qualifying  entity  (before  application 
of  weighting  factors  under  §  413.86(g)) 
for  the  most  recent  residency  training 
year  ending  Jime  30, 1996;  or  (2)  the 
ntunber  of  FTE  residents  in  all  approved 
medical  residency  training  programs  of 
the  qualifying  entity  (before  appUcation 
of  weighting  factors  under  §  413.86(g)) 
for  any  subsequent  residency  training 
year  that  ends  before  the  date  the  entity 
submits  its  plan  to  the  fiscal 
intermediary  and  HCFA.  The  residency 
training  year  used  to  determine  the  base 
mmiber  of  residents  is  the  "base  year" 
for  determining  residency  reduction 
requirements  described  imder  section 
n.E.  of  this  preamble. 

E.  Residency  Reduction  Requirements 

Section  1886(h)(6)(D)  of  the  Act,  as 
added  by  the  BBA,  specifies  the 
methodology  for  determining  the 
ntunber  of  FTE  residents  in  aJl  of  the 
qualifying  entity's  approved  medical 
residency  training  programs  that  must 
be  reduced  in  order  for  each  type  of 
qualifying  entity  to  receive  incentive 
pajnnents. 

1.  Qualifying  Entities  That  Are 
Individual  Hospitals 

a.  Hospitals  mth  a  base  number  of 
residents  that  is  greater  than  750.  If  an 
individual  hospital's  base  number  of 
residents  exceeds  750  residents,  the 


voluntary  plan  must  specify  a  reduction 
in  the  base  niunber  of  residents  by  at 
least  20  percent. 

b.  Hospitals  with  a  base  number  of 
residents  between  601  and  750.  If  an 
individual  hospital's  base  niunber  of 
residents  exceeds  600  but  is  not  in 
excess  of  750,  the  volimtary  plan  must 
specify  a  reduction  in  the  base  number 
of  residents  by  at  least  150  residents. 
Alternatively,  the  plan  may  specify  a 
reduction  of  at  least  20  percent  if  die 
base  number  of  residents  in  primary 
care  is  increased  during  the  plan  by  at 
least  20  percent. 

c.  Hospitals  with  a  base  number  of 
residents  that  is  600  or  fewer.  Hospitals 
with  a  base  number  of  residents  of  600 
or  less  have  the  option  of  reducing  the 
base  number  of  residents  by  at  least  25 
percent.  Alternatively,  the  plan  may 
specify  a  reduction  of  at  least  20  percent 
if  the  number  of  primary  care  residents 
is  increased  by  at  least  20  {>ercent. 

We  have  incorporated  these 
provisions  at  $41 3.88(g)(2). 

2.  Qualifying  Entities  With  Two  or  More 
Hospitals  (Joint  Applicants) 

Joint  applicants  must  reduce  their 
combined  base  number  of  residents  by 
25  percent;  or  if  there  is  an  increase  in 
the  combined  base  number  of  primary 
care  residents  of  at  least  20  percent,  by 
at  least  20  percent.  Section  413.88(g)(3) 
contains  this  provision. 

3.  Consortia  Applicants 

The  statute  specifies  that  consortia 
applicants  must  reduce  the  combined 
base  number  of  residents  by  at  least  20 


percent.  As  indicated  earlier,  we  are  not 
accepting  applications  from  consortia 
until  we  have  established  criteria  for 
consortia  imder  section  4628  of  the  BBA 
and  have  some  experience  with  the 
demonstration  project.  Therefore,  this 
interim  final  rule  does  not  contain 
provisions  relating  to  consortia. 
However,  luitil  we  have  issued  these 
criteria,  a  qualiiying  entity  that  may 
later  qualify  as  a  consortium  may  apply 
in  the  interim  as  an  individual  hospital 
or  miUtihospital  joint  applicant  as 
described  above. 

Under  section  1886(h)(6)(B)(iv)  of  the 
Act,  a  qualifyiog  entity  applicant  may 
not  reduce  the  base  year  proportion  of 
its  primary  care  residents  to  its  total 
number  of  residents  below  the 
proportion  that  exists  in  the  residency 
training  program  year  used  to  determine 
the  base  number  of  residents.  In  other 
words,  the  proportion  of  residents  in 
primary  care  at  the  end  of  the  plan  must 
be  at  least  the  same  as  or  greater  than 
the  proportion  of  total  residents  in 
primary  care  in  the  base  number  of 
residents.  We  have  incorporated  these 
provisions  at  §  413.88(g)(2)(ii)(B), 
(g)(2)(iu)(B)  and  (g)(3)(ii). 

Section  1886(h)(6)(D)(iv)  of  the  Act 
specifies  that  voluntary  residency 
reductions  in  the  base  number  of 
residents  must  be  fully  effective  no  later 
than  the  fifth  residency  training  year  in 
which  the  application  is  effective.  The 
following  table  illustrates  the  resident 
reduction  options  under  the  voluntary 
plans  for  the  different  types  of 
qualifying  entity  applicants: 


Type  of  appNcant 

Reduction  option 
(5  year  plan) 

IndMdual  Hospitals: 

Mora  than  750  Residenls 

601  to  750  Residents 

220%. 

2150  Residents  or  220%  if  primary  care  residents  increase  by  220%. 

600  or  tenwor  Residents ~ 

225%  or  220%  if  number  of  primary  care  residents  increased  by  220%. 

225%  or  220%  if  number  of  primary  care  residents  increased  by  220%. 

220%. 

May  Not  Reduce  Primary  Cars/Total  Resident  Ratio. 

Consortis  AppHcsnis  

M  Applicants 

F.  Incentive  Payments 

Sections  1886(h)(6)(A)  and  (E)  of  the 
Act  prescribe  the  formula  for  calculating 
the  amount  of  incentive  payments. 
Although  hospitals  may  participate  as  a 
joint  applicant  (or  later  as  a  consortium, 
as  discussed  earlier  in  this  preamble), 
incentive  payments  will  be  made  to 
individual  hospitals  through  the  regular 
Medicare  payment  process  via  cost 
reports. 

Incentive  payments  will  be  made  on 
the  basis  (tf  a  cost  repoiting  period  even 
thoiigh  residency  reductions  under  the 
plan  are  made  on  a  Jufy  1  to  June  30 


medical  residency  program  year.  If  a 
hospital  cost  reporting  period  coincides 
with  a  residency  program  training  year, 
incentive  payments  may  begin  at  the 
beginning  of  the  first  cost  reporting 
period  in  which  resident  reductions  are 
made  imder  the  voluntary  residency 
reduction  plan.  For  instance,  if  a 
hospital  chooses  to  participate  in  the 
voluntary  residency  reduction  plan  kt 
the  residency  training  year  Jidy  1, 2000 
to  June  30, 2001  and  the  hospital  has  a 
July  1  to  June  30  cost  reportiog  period, 
the  first  year  in  which  Medicare  may 
make  incentive  payments  for  voluntary 
residency  reductions  would  be  the 


hospital's  July  1,  2000  to  June  30,  2001 
cost  reporting  period.  If  a  hospital's  cost 
reporting  period  does  not  coincide  with 
a  residency  training  year,  the  first  year 
in  which  incentive  payments  may  be 
made  under  the  voluntary  residency 
reduction  plan  would  be  the  hospital's 
cost  reporting  period  that  overlaps  the 
July  1,  2000  beginning  date  of  the 
voluntary  residency  reduction  plan.  For 
instance,  if  a  hospital  participates  in  the 
residency  reduction  plan  effective  July 
1,  2000,  and  the  hospital  has  a  January 
1  to  December  31  cost  reporting  period, 
incentive  payments  may  be  made  under 
the  voluntary  eesidency  plan  beginning 


in  the  1 1  Dspital's  January  1 ,  2000  to 
December  31,  2000  cost  reporting 
period]  If  the  hospital's  cost  reporting 
period  jdoes  not  coincide  with  a  J\ily  1 
to  Junej  30  residency  training  year,  the 
applic4VB  hold-hannless  percentages 
described  earlier  would  be  prorated 
accordingly  over  the  respective  cost 
reporti^iig  periodCs).  In  addition,  if  the 
hospital's  cost  reporting  period  does  not 
coinci4f  with  a  July  1  to  June  30 
resideii(ty  training  year,  for  purposes  of 
calculaking  the  number  of  residents  in 
each  pfen  year,  the  number  of  FTE 
residents  would  be  prorated  over  the 
respective  cost  reporting  periods. 

In  §4l3.88(j},  we  specify  that  annual 
incentive  payments  through  cost  reports 
will  only  be  made  to  hospitals  that  are 
or  arc  ji^  of  qualifying  entities  over  the 
5-year  reduction  period  if  the  qualifying 
entity  meets  specified  annual  residency 
reductioBi  goals.  An  incentive  payment 
will  be  iitiade  for  any  given  year  only 
when  tJuB  participant  meets  or  exceeds 
the  cui]^ulative  annual  target  applicable 
to  that  year.  Consistent  with  section 
1886(h)(i6){F)  of  the  Act,  if  a 
participating  entity  fails  to  comply  with 
its  resi40ncy  reduction  plan  by  the  end 
of  the  fl to  residency  training  year,  the 
hospitals  that  comprise  the  qualifying 
entity  will  be  liable  for  repayment  of  all 
incentive  payments. 

We  will  allow  an  entity  to  update  its 
annual  Urgets  as  specified  in  its  plan 
only  ui^er  limited  circumstances.  If  the 
entity  has  failed  to  meet  any  of  its 
annual  targets  in  a  plan  year,  it  will  not 
receive  incentive  payment  for  that 
particular  plan  year.  To  be  eligible  for 
future  incentive  payments  for  the 
diuation  of  the  plan,  the  entity  may 


update  futiue  annual  targets  for  the 
remaining  years  of  the  plan  in  order  to 
comply  with  its  cumulative  target.  We 
would  require  the  updated  plan  to  be 
submitted  prior  to  the  beginning  of  each 
July  1  medical  residency  training  year 
during  the  plan  years. 

In  accordance  with  section 
1886(h)(6)(A)  of  the  Act,  each 
individual  entity  participating  in  the 
plan  will  receive  incentive  pajrments 
based  on  the  following  calculation  (as 
specified  under  §41 3.88(h)):  The  siun  of 
the  entity's  direct  and  indirect  GME 
payment  based  on  95  percent  of  the  total 
number  of  weighted  residents  in  the 
approved  medical  residency  training 
programs  of  the  qualifying  entity  on 
June  30, 1997  subtracted  by  the  sum  of 
the  qualifying  entity's  dir»»rt  and 
indirect  GME  payment  based  on  100 
percent  of  the  number  of  weighted  FTE 
residents  in  each  of  the  5  plan  years. 
This  difference  will  be  multiplied  by  a 
decreasing  hold-harmless  percentage  for 
the  given  plan  year,  to  arrive  at  an 
individual  hospital's  incentive  payment. 

In  accordance  with  section 
1886(h)(6)(E)  of  the  Act,  the  applicable 
hold-harmless  percentages  are  as 
follows  (as  specified  under  §413.88(1)): 


Plan  year 

Percent- 
age 

1  „ 

100 

2 „.... 

3 „...,.. 

4 

100 
75 
50 

5 :. 

25 

As  stated  above,  the  applicable  hold- 
harmless  percentages  must  be  prorated 
over  two  hospital  cost  reporting  periods 
if  the  hospital's  cost  reporting  period 


does  not  coincide  with  the  residency 
training  program  year.  For  instance,  a 
hospital  participating  in  the  voluntary 
plan  will  be  making  reductions  on  the 
basis  of  a  July  1  to  June  30  program  year. 
If  the  hospital  has  a  January  1  to 
December  31  cost  reporting  p«iod,  the 
applicable  hold-harmless  percentages 
will  change  on  July  1  of  each  year, 
which  is  in  the  middle  of  the  hospital's 
cost  reporting  period.  For  this  reason, 
the  applicable  hold-harmless  percentage 
for  the  cost  reporting  period  will  reflect 
a  weighted  average  of  the  residency 
reductions  in  each  portion  of  the  cost 
reporting  period.  In  addition,  in 
calculating  the  incentive  payments  we 
will  apply  weighting  factors  to  the  total 
resident  coimt  as  of  June  30, 1997  and 
for  each  plan  year.  This  is  consistent 
with  our  existing  policy  imder 
§  413j86(g)  of  applying  weighting  factors 
to  resident  FTE  counts. 

We  are  providing  the  following 
simplified  example  to  illustrate 
application  of  the  incentive  payment 
calcidation. 

Assiune  a  hospital's  resident  program 
year  is  the  same  as  its  cost  reporting 
year,  and  that  it  receives  $10  million  for 
direct  and  indirect  GME  based  on  100 
FTE  residents  as  of  June  30, 1997.  Also 
assume  that  the  hospital's  average 
payment  per  resident  for  indirect  and 
direct  GME  of  $100,000  (derived  from 
$10  million/100  residents)  does  not 
change  from  Jime  30, 1997  to  the  end  of 
the  5-year  reduction  plan.  If  the  hospital 
agrees  to  reduce  its  FTE  count  by  5 
residents  per  year  and  25  residents  over 
5  years,  it  would  be  paid  as  follows: 
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As  d^]  >icted  in  the  preceding  chart,  in 
any  yeajr  of  the  residency  reduction 
plan.  th0  hospital  receives  incentive 
payments  based  on  95  percent  of  its 
number  of  residents  on  June  30. 1997. 
In  each  .year  of  the  plan,  the  incentive 
paymeii^  is  based  on  a  declining 
percentpige  (hold-harmless  p>ercentage, 
line  (i)  ii  the  preceding  chart)  of  the 
hospital's  direct  and  indirect  GME 
payment  loss  associated  with  residency 
reductioh  below  95  percent  of  its  base 
number  bf  residents  line  (h).  In  this 
example^  the  hospital's  revenues  for 
indirecit  tmd  direct  GME  would  have 
dechned!by  a  total  of  $7.5  million  ($50 
miUion->$42.5  million)  over  a  5-year 
period  if  the  hospital  did  not  reduce  the 
number;  of  residents  according  to  the 
plan,  A  jhospital  participating  in  the 
voluntary  plan,  however,  received  $2.5 
million  jili  incentive  payments.  Of  the  $5 
million  idifference  ($7.5  million-$2.5 
million).  $2.5  million  is  due  to  the  hold- 
harmless  percentage  (i)  and  the 
remainiqg  $2.5  million  is  due  to  the  5- 
percent  adjustment  to  the  number  of 
residents  on  June  30. 1997. 

Under  Isection  1886(h)(6)(A}  of  the 
Act,  thel^etermination  of  the  incentive 
pa)rment$  for  any  year  must  be  made  on 
the  basit  of  the  Medicare  payment 
provisioios  "in  effect  on  the  application 
deadline  date  for  the  first  calendar  year 
to  whicl^  the  reduction  plan  applies." 
Thus,  thj^  amoimt  of  the  incentive 
payment  |depends  on  the  Medicare 
provisio^  in  effect  on  the  application 
deadline  ^ate  (§  413.88(h)(2)).  As 
specified  earlier,  applications  must  be 
filed  at  least  one  day  prior  to  the 
effective  date  of  the  plan  but  no  later 
than  November  1, 1999.  For  example,  if 
a  hospital  wants  the  reduction  plan 
provision  to  go  into  effect  on  September 
1, 1999,  the  deadline  for  the  application 
would  bfei  August  31, 1999.  Therefore, 
the  Medicare  pajmient  provisions  in 
effect  on  August  31,  1999.  would  be 
used  to  calculate  the  amount  of  the 
incentive  payment.  The  latest  date  for 
applying  for  incentive  payments  is 
Novemb^  1, 1999. 

G.  Repapnent  Penalty  Provision 

Section  1886(h){6)(F)(ii)  of  the  Act.  as 
added  by  the  BBA,  sets  forth  a 
repaym^t  penalty  following  a 
qualiiyiij^  entity's  completion  of  a 
voluntaryjresidency  reduction  plan  in 
which  WB  entity  received  incentive 
pajrment^lif  the  entity  exceeds  the 
niunber  of  residents  that  it  has  agreed  to 
in  its  plat^.  We  are  specifying  in 
§413.88(Jt)  that  the  entity  is  liable  for 
repayment  for  the  total  amoimt  of  the 
incentive  payments  if  the  number  of 
FTE  residents  increases  above  the 
number  m  such  residents  permitted 


under  the  reduction  plan  after  the 
completion  of  the  plan.  If  the  number  of 
FTE  residents  increases  above  the 
niunber  of  residents  permitted  under  the 
voluntary  reduction  plan,  the  following 
provisions  of  repajrment  apply: 

•  In  any  postplan  year,  a  qualifying 
entity  that  successfully  completed  the 
reduction  plan  either  as  an  individual 
hospital  or  a  member  of  a  joint  applicant 
is  subject  to  the  total  repayment 
provisions  if  its  resident  count  exceeds 
the  number  of  residents  specified  in  the 
voluntary  residency  reduction  plan. 

•  As  contained  in  §413.88(1)(1).  the 
end-of-plan  residency  cap  will  equal  the 
unweighted  FTE  count  used  for  direct 
medical  education  pajrments  for  the  last 
residency  training  program  year  in 
which  a  qualifjing  entitj'  participates  in 
a  plan.  For  each  subsequent  cost 
reporting  year  that  ends  after  the  end  of 
the  reduction  plan,  the  unweighted 
direct  FTE  resident  count  will  be 
compared  to  the  unweighted  direct  GME 
FTE  resident  count  for  die  last  residency 
training  program  year.  If  the  unweighted 
direct  GME  FTE  resident  count  for  a 
cost  reporting  period  post  plan  exceeds 
the  resident  count  specified  in  the 
voluntary  residency  reduction  plan,  the 
qualifying  entity  is  subject  to  the  total 
repayment  provision. 

•  The  repayment  provision  applies 
until  such  time  when  a  full  credit  has 
been  made  against  the  total  amount  of 
incentive  payments  made  to  the 
qualifying  entity.  For  individual 
hospitals,  the  total  incentive  pa)anent 
amount  equals  all  of  the  incentive 
pajonents  made  to  the  hospital.  For  joint 
participants,  the  total  payment  amount 
equals  the  sum  of  all  incentive 
payments  made  to  the  individual 
hospitals  that  make  up  the  membership 
of  the  joint  participant. 

•  For  the  purpose  of  calculating  the 
credit  amount  in  each  postplan  year  to 
which  the  total  repayment  provision  - 
applies,  an  individual  hospital's  direct 
and  indirect  GME  payments  will  be 
calculated  based  on  the  hospital's  actual 
FTE  resident  counts  in  that  year. 
Payments  are  made  to  the  hospital  up  to 
the  amount  that  applies  to  the  end-of- 
plan  FTE  resident  count.  The  remainder 
is  credited  against  the  total  repa}nnent 
amount.  The  total  repayment  amount  is 
equal  to  the  actual  annual  incentive 
payments  made  during  the  voluntary 
reduction  plan  years.  An  example 
would  be  a  hospital  that  had  a  base 
number  of  200  FTE  residents  and  by  the 
end  of  the  plan  reduces  its  FTE  count 

to  its  cumulative  target  of  160  FTE 
residents.  If,  at  a  later  date  after  the 
completion  of  the  plan,  the  entity 
increases  its  FTE  count  from  160  FTEs 
to  161  FTEs,  the  repayment  penalty 


provision  would  be  in  effect.  The  entity 
would  be  required  to  repay  the  entire 
amount  it  received  as  incentive 
payments  during  the  plan  years. 
However,  the  method  of  repayment  is 
limited  to  the  direct  and  indirect 
payments  the  entity  would  have 
received  for  the  161st  resident.  These 
direct  and  indirect  GME  payments  are 
credited  against  the  total  repayment 
amount  the  entity  is  required  to  repay. 

•  Once  the  total  penalty  is  repaid,  the 
qualifying  entity's  adjusted  FTE  cap 
reverts  back  to  its  original  1996  FTE 
cap.  since  effectively  all  benefits  of 
participating  in  the  plan  will  have  been 
eUminated  (§413.88(l)(2)(ii)). 

H.  Related  BBA  Provisions  and  Their 
Effect  on  Voluntary  Plan  Rednrtjon 
Provisions 

Several  other  provisions  of  the  BBA 
that  were  implemented  in  the  Federal 
Register  on  August  29. 1997  (62  FR 
46003  Uux)ugh  46007),  and  on  May  12. 
1998  (63  FR  26318)  have  an  effect  on 
incentive  payments  under  the  voluntary 
residency  reduction  plan. 

1.  Reduction  in  the  Indirect  Medical 
Education  Adjustment 

Section  4621  of  the  BBA  revised 
section  1886(d)(5)(B)  of  the  Act  to 
reduce  the  level  of  the  IME  adjustment 
in  effect  prior  to  the  enactment  of  the 
BBA  (approximately  7.7  percent  for 
every  10-percent  increase  in  the 
resident-to-bed  ratio)  over  several  years. 
The  schedule  for  the  IME  adjustment  is 
as  follows:  7.0  percent  for  discharges 
during  FY  1998;  6.5  percent  during  FY 
1999;  6.0  percent  during  FY  2000;  and 
5.5  percent  during  FY  2001  and 
thereafter.  In  determining  the  voluntary 
residency  reduction  incentive  payment 
calculation,  the  respective  IME 
adjustment  factors  will  apply  for  the 
number  of  FTE  residents  in  each  of  the 
5  plan  years  and  to  the  number  of  FTE 
residents  as  of  June  30, 1997. 

2.  Caps  on  the  Number  of  FTEs 

Sections  4621  and  4623  of  the  BBA 
amended  section  1886  of  the  Act  to 
limit  the  number  of  residents  thata 
hospital  can  count  for  purposes  of 
determining  payment  for  indirect  and 
direct  GME  costs.  For  cost  reporting 
periods  beginning  on  or  after  October  1, 
1997,  the  total  number  of  allopathic  and 
osteopathic  medical  residents  that  a 
hospital  may  include  in  its  FTE  count 
in  either  a  hospital  or  nonhospital 
setting  for  IME  payments  is  limited  to 
the  total  number  of  such  resident  FTEs 
included  in  the  hospital's  most  recent 
cost  reporting  period  ending  on  or 
before  Decemtner  31, 1996.  Similarly,  for 
direct  GME  payments,  the  number  of 
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allopathic  and  osteopathic  medical 
residents  that  a  hospital  may  include  in 
its  unweighted  direct  medical  education 
FTE  coimt  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1997,  is 
limited  to  the  number  included  in  the 
hospital's  most  recent  cost  reporting 
period  ending  on  or  before  December 
31, 1996.  The  August  29. 1997  final  rule 
with  comment  period  and  the  May  12, 
1998  final  rule  amended  §§  412.105  and 
413.86  of  the  regulations  to  implement 
these  provisions  for  indirect  and  direct 
CME,  respectively. 

Since  tne  counting  rules  for  indirect 
and  direct  GME  in  hospital  cost  reports 
ending  on  or  before  December  31, 1996 
wcnediffnent,  the  FTE  caps  may  also  be 
diffarent.  Prior  to  enactment  of  the  BBA, 
a  hospital's  IME  FTE  count  could  only 
include  residents  working  in  inpatient 
areas  of  the  hospital  subject  to  the 

E respective  payment  system  and 
ospital  outpatient  departments. 
Residents  in  nonhospital  settings  and 
areas  of  the  hospital  not  subject  to  the 

E respective  payment  system  could  not 
a  counted.  For  direct  GME,  a  hospital 
could  include  residents  in  all  areas  of 
the  hospital  complex  (including  areas 
not  sul^ect  to  the  prospective  payment 
sjrstem)  and  nonhospital  settings  (if  the 
criteria  of  §  413.86(f)(l)(iii)  are  met). 
However,  residents  in  subspecialty 
training  and  residents  otherwise  beyond 
the  initial  residency  period  included  in 
a  hospital's  direct  GME  FTE  count  are 
weudited  at  0.5  FTE  under  §  413.86(g). 

"me  BBA  limits  the  FTE  caps  to 
allopathic  and  osteopathic  medical 
residents  and  does  not  apply  FTE  caps 
to  podiatry  and  dentistry  residents.  For 
purposes  of  the  voluntary  residency 
reduction  plans,  the  base  number  of 
residents  under  section  1886(h)(6)P)(vi) 
of  the  Act  includes  all  of  a  hospital's 
residents  (including  residents  in 
dentistry  and  podiatry).  Therefore,  we 
will  determine  whether  a  hospital  is 
eligible  for  incentive  payments  imder 
the  volimtary  residency  reduction  plan 
by  counting  all  residents  participating 
in  approved  medical  residency  training 
programs.  Accordingly,  a  hospital  that 
receives  incentive  payments  under  the 
volimtary  residency  reduction  plan 
remains  subject  to  the  indirect  and 
direct  GME  FTE  caps  mandated  under 
sections  1886(d)(5)(B)  and  1886(h)(4)(H) 
of  the  Act  and  §§  412.105  and  413.86  of 
the  regulations. 

3.  Counting  Residents  Based  on  a  3-Year 
Average  in  the  Plan  Year 

Section  1886(d)(5)(B)(vi)(II)  of  the 
Act,  as  amended  by  section  4621  of  the 
BBA,  provides  Uiat  a  hospital's  IME  FTE 
resident  count  for  a  cost  reporting 
period  beginning  during  FY  1998  will 


be  based  on  the  average  of  the  number 
of  residents  for  the  cost  reporting  period 
and  the  prior  cost  reporting  period.  The 
hospital's  IME  FTE  count  for  cost 
reporting  periods  beginning  in  FY  1999 
and  subsequent  years  will  be  based  on 
an  average  of  the  FTE  count  for  the  cost 
reporting  period  and  the  prior  two  cost 
reporting  periods.  Similarly,  section 
1886(h)(4)(G)  of  the  Act,  as  amended  by 
section  4623  of  the  BBA,  provides  that 
a  hospital's  direct  GME  FTE  resident 
count  for  a  cost  reporting  period 
beginning  during  FY  1998  will  be  based 
on  the  average  of  number  of  residents 
for  the  cost  reporting  period  and  the 
prior  cost  reporting  period.  The 
hospital's  direct  GME  FTE  coimt  for  cost 
reporting  periods  beginning  in  FY  1999 
and  subsequent  years  will  be  based  on 
an  average  of  the  FTE  count  for  the  cost 
reporting  period  and  the  prior  two  cost 
reporting  periods. 

We  determine  the  level  of  payments 
for  the  cost  reporting  period  using  the 
number  of  residents  as  of  June  30, 1997 
without  regard  to  averaging  rules. 
However,  the  averaging  rules  described 
above  are  applicable  when  determining 
incentive  payments  for  the  hospital's 
actual  residents  in  a  voluntary  plan 
year. 

4.  Capital  IME  Payment 

Section  1886(h)(6)(A)  of  the  Act  limits 
the  incentive  payments  to  direct  GME 
payments  and  operating  IME  payments. 
However,  imder  section  1886(g)  of  the 
Act  and  §  412.322  of  the  existing 
regidations,  we  also  make  capital  IME 
pajrments  on  the  basis  of  the  hospital's 
ratio  of  residents  to  average  daily 
census.  Since  capital  IME  payments  are 
also  a  function  of  the  number  of 
residents  in  approved  programs,  we 
believe  we  have  discretion  to  provide 
incentive  payments  for  capital  IME 
using  a  methodology  similar  to  the  one 
used  for  determining  operating  IME 
payments  under  this  interim  final  rule. 
We  are  including  language  in 
§  413.88(h)(l)(iii)  tiiat  will  allow 
hospitals  participating  in  voluntary 
residency  reduction  plans  to  receive 
incentive  payments  for  capital  IME. 

5.  Counting  FTEs  in  Nonhospital 
Settings 

Under  §  413.86(f)(l)(iu),  on  or  after 
July  1, 1987  and  before  January  1, 1999, 
a  resident  may  be  included  in  a 
hospital's  direct  GME  FTE  count  if  the 
resident  spends  time  in  patient  care 
activities  outside  of  the  hospital  and 
there  is  a  written  agreement  between  the 
hospital  and  the  nonhospital  entity  that 
the  resident's  compensation  for  training 
time  spent  outside  of  the  hospital 
setting  is  to  be  paid  by  the  hospital. 


Section  4621(b)(2)  of  the  BBA  amended 
section  1886(d)(5)(B)(v)  of  the  Act  to 
allow  all  the  time  spent  by  residents  in 
patient  care  activities  imder  an 
approved  medical  residency  training 
program  in  a  nonhospital  setting  to  be 
counted  towards  the  determination  of 
FTEs  for  IME,  if  the  hospital  incurs  all, 
or  substantially  all,  of  the  costs  for  the 
training  program  in  the  nonhospital 
setting.  In  accordance  with  section 
1886(h)(4)(E)  of  the  Act,  we  are 
currently  using  the  same  criteria  for 
determining  whether  a  hospital  may 
include  a  resident  in  its  Fl^  count  for 
direct  GME.  However,  in  the  July  31, 
1998  Federal  Register  (63  FR  41005).  we 
revised  the  definition  of  "all  or 
substantially  all  of  the  costs"  in  order  to 
implement  section  4625  of  the  BBA, 
wUch  pnrnits  payment  to  certain 
nonhospital  providers.  The  revised  rule 
requires  the  written  agreement  to 
indicate  that  the  hospital  will  incur  the 
costs  of  the  resident's  compensation  in 
the  nonhospital  site  and  provide 
reasonable  compensation  to  the 
nonhospital  site  for  supervisory 
teaching  activities.  If  a  hospital  includes 
residents  in  nonhospital  settings  in  its 
IME  FTE  count,  consistent  with  section 
1886(d)(5)(B)(v)  of  the  Act,  the  hospital 
must  include  those  residents  in 
determining  whether  it  has  exceeded  its 
IME  FTE  cap.  In  addition,  if  a  hospital 
included  residents  in  nonhospital 
settings  in  its  direct  GME  FTE  count,  the 
hospital  must  include  these  residents  in 
determining  whethw  it  has  exceeded  its 
direct  GME  FTE  cap. 

A  hospital  that  incurs  "all  or 
substantially  all  of  the  costs"  and  is 
coimting  the  FTE  for  the  time  a  resident 
spends  in  a  nonhospital  site  for 
purposes  of  direct  and  indirect  GME 
payments  must  also  include  the  FTE  in 
the  nonhospital  site  for  purposes  of 
counting  the  FTE  in  making  the  target 
reductions  under  the  plan.  In  other 
words,  qualifying  entities  that  include 
the  FTE  in  nonhospital  sites  for  GME 
payment  must  also  include  it  when 
making  the  target  reductions. 

6.  New  Medical  Residency  Training 
Programs 

Section  1886(h)(5)(H)  of  tiie  Act 
permits  special  rules  in  the  case  of 
medical  residency  training  programs 
established  on  or  after  January  1, 1995. 
Under  a  fiinal  rule  published  in  the 
Federal  Register  on  May  12, 1998  (63 
FR  26333)  such  new  medical  residency 
training  programs  are  permitted  to  have 
an  adjustment  to  the  FTE  cap.  (We  have 
proposed  to  further  clarify  the 
requirements  for  receiving  an 
adjustment  to  the  FTE  cap  for  new 
medical  residency  training  programs  in 
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a  notio ;  of  proposed  rulemaking 
publish^  in  the  Federal  Register  on 
Majr  7, 11999  (64  FR  24735)). 

For  fiurposes  of  this  interim  final  rule 
with  cciipment  period,  however,  since 
section!  ^886(h){6}  of  the  Act  does  not 
provid^  for  adjustments  to  the  FTE 
coimts,  we  will  not  adjust  a  hospital's 
base  nuii^ber  of  residents  for 
adjustments  that  may  be  otherwise 
made  to  hospital  FTE  caps  for  new 
medical  iresidency  training  programs. 
For  example,  a  hospital  that  had  a  100 
FTE  cap'that  qualifies  for  a  new  medical 
residency  training  program  adjustment 
to  raise  its  FTE  cap  to  120  FTE  residents 
would  not  be  able  to  count  the  20  FTE 
adjustn^^nt  for  purposes  of  calculating 
the  bas^  number  of  residents  for  the 
voluntary  residency  reduction  plan. 

7.  Hospitals  That  Meet  the  Definition  of 
Affiliat^f  Groups 

S^cti(iii  1886{h)(5)(H){ii)  of  the  Act 
allows  tile  Secretary  to  prescribe  rules 
that  allo^  institutions  that  are  members 
of  the  saine  affiliated  group  to  elect  to 
apply  tl^4  FTE  caps  on  an  aggregate 
basis.  iBi  the  May  12, 1998  final  rule  (63 
FR  26358),  an  affiliated  group  is  defined 
as  follow|s: 

•  Tw|)|or  more  hospitals  located  in 
the  sam^i  urban  or  rural  area  (as  those 
terms  arti  defined  in  §  412.62(f))  or  in 
contigu6tis  areas  if  individual  residents 
work  at  ieach  of  the  hospitals  during  the 
coxu^e  qf  the  program;  or 

•  !f  thd  hospitals  are  not  located  in 
the  sam0  or  contiguous  rural  and  urban 
areas,  hdipitals  that  are  jointly  listed — 

++  As  sponsor,  primary  clinical  site, 
or  majoij  participating  institution  for  one 
or  more  bf  the  programs  as  those  terms 
are  used  in  the  Graduate  Medical 
Education  Directory,  1997-1998;  or 

++  A^  the  sponsor  or  under 
affiliations  and  outside  rotations  for  one 
or  more  drograms  in  of>eration  in 
Oppoitmities,  Directory  of  Osteopathic 
Postdoctoral  Education  Pmgrams;  or 

•  Hospitals  that  are  under  common 
ownersfalb. 

For  pv^oses  of  this  interim  final  rule 
with  coniinient  period,  we  will  permit 
applicatinns  from  one  or  more  hospitals 
that  qualify  as  an  affiliated  group  under 
§  413.86^j^  qualification  that  must  be 
met  for  affiliated  groups  that  involve 
one  or  more  member  hospitals 
participating  in  the  voluntary  residency 
reduction  plan  is  that  all  members  of  the 
affiliatedj  group  agree  to  an  aggregate 
FTE  cap  that  reflects  the  resident  count 
during  e4^  plan  year  of  the  hospital 
that  is  in!  the  volxmtary  reduction  plan. 

As  stated  earlier,  section 
1886(h)(8){F)(ii)  of  the  Act  requires  a 
qualifying  entity  to  refund  all  incentive 
payments  iif  it  has  more  residents  after 


the  end  of  the  plan  than  it  was 
permitted  under  the  plan.  Affiliated 
groups  that  include  hospitals  in  the 
voluntary  residency  reduction  plan  that 
have  successfully  completed  the  plan 
must  also  agree  to  an  aggregate  cap 
based  on  the  1996  FTE  count  of  each 
hospital  in  the  affiliated  group,  adjusted 
for  the  participating  hospital's  final  FTE 
count  imder  the  voluntary  residency 
reduction  plan.  However,  in  the  event 
that  a  qualifying  entity  increases  its  FTE 
count  above  its  target  reduction  and  has 
refunded  all  incentive  payments 
received  under  the  plan  (since 
effectively  all  benefits  of  participation 
in  the  plan  will  have  been  eliminated), 
the  aggregate  FTE  cap  would  include 
that  entity's  FY  1996  FTE  cap. 

In  accordance  vnth  the  requirement 
established  under  §  413.88(g)(4),  a 
hospital  participating  in  the  voluntary 
residency  reduction  plan  and  is  a 
member  of  an  affiliated  group,  may  not 
achieve  its  residency  reduction  goals  by 
rotating  residents  to  other  members  of 
the  affiliated  group  that  are  not 
participating  in  the  voluntary  residency 
reduction  plan. 

8.  Payments  to  Hospitals  for  Indirect 
and  Direct  GME  Costs  Associated  with 
Medicare+Choice  EnroUees 

Section  4622  of  the  BBA  added 
section  1886(d)(ll)  to  the  Act  to  provide 
for  IME  pa3anents  to  teaching  hospitals 
for  discharges  associated  wi& 
Medicare+Choice  enrollees  for  portions 
of  cost  reporting  periods  occurring  on  or 
after  January  1, 1998.  The  additional 
payment  is  equal  to  an  applicable 
percentage  of  the  estimated  average  per 
discharge  amount  that  would  have  been 
made  for  the  discharge  for  IME  if  the 
beneficiary  were  not  enrolled  in 
managed  care.  The  applicable 
percentage  set  forth  in  section 
1886(h)(3)p)(ii)  of  the  Act  is  equal  to  20 
percent  in  1998,  40  percent  in  1999,  60 
percent  in  2000,  80  percent  in  2001,  and 
100  percent  in  2002  and  subsequent 
years. 

Section  4624  of  the  BBA  amended 
section  1886(h)(3)  of  the  Act  to  provide 
a  5-year  phase-in  of  the  payments  to 
teaching  hospitals  for  direct  GME  costs 
associated  with  services  to 
Medicare+Choice  discharges  for 
portions  of  cost  reporting  periods 
occurring  on  or  after  January  1, 1998. 
The  amount  of  pajonent  is  equal  to  the 
product  of  the  per  resident  amount,  the 
total  weighted  number  of  FTE  residents 
working  in  all  areas  of  the  hospital  (and 
nonhospital  settings  in  certain 
circumstances)  subject  to  the  limit  on 
the  number  of  FTE  residents  imder 
secUon  1886(h)(4)(F)  of  the  Act  and  the 
averaging  rules  under  section 


1886(h)(4)(G)  of  the  Act,  the  ratio  of  the 
total  nimiber  of  inpatient  bed  days  that 
are  attributable  to  Medicare+Choice 
enrollees  to  total  inpatient  days  and  an 
applicable  percentage.  The  applicable 
percentages  are  20  percent  in  1998.  40 
percent  in  1999,  60  percent  in  2000,  80 
percent  in  2001,  and  100  percent  in 
2002  and  subsequent  years. 

The  effect  of  this  provision  for 
qualifying  entities  participating  in 
voluntary  residency  reduction  plans  is 
that  the  level  of  payments  for  the  cost 
reporting  period  will  be  determined 
using  the  actual  number  of  residents 
reflective  of  the  additional  indirect  and 
direct  GME  payments  associated  with 
Medicare+Choice  discharges.  The 
differenre  between  the  hospital's 
payments  using  the  number  of  residents 
as  of  June  30, 1997,  and  the  actual 
number  of  residents  in  a  voluntary 
residency  reduction  plan  year, 
including  the  effect  of  adjustments  for 
payments  associated  with 
Medicare+Choice  discharges,  will  be  the 
basis  for  the  incentive  payment 
calciUation. 

I.  Other  Issues 

1.  Mergers,  Acquisitions,  and  Related 
Changes 

We  recognize  that  hospitals 
participating  in  an  approved  voluntary 
residency  reduction  plan  may  imdergo 
hospital  mergers,  acquisitions,  or  related 
changes  (for  example,  system 
dissolution)  that  may  affect  the    " 
qualifying  entity.  We  invite  comments 
on  how  we  can  most  appropriately 
address  such  situations. 

2.  Evaluation 

We  do  not  have  specific  plans  to 
evaluate  the  impact  of  the  voluntary 
residency  reduction  plans  at  this  time. 
However,  we  may  request  information 
from  entities  approved  for  participation 
in  a  voluntary  residency  reduction  plan. 
If  a  full  evaluation  is  conducted, 
cooperation  will  be  voluntary. 

m.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  (PRA)  of  1995  requires 
that  we  solicit  comment  on  the 
following  issues: 
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•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Section  413.88(d)  of  this  document 
contains  information  collection 
requirements.  However,  given  that  we 
anticipate  the  submission  of  less  than  10 
applications  on  an  annual  basis,  these 
collection  requirements  are  not  subject 
to  die  PRA.  Therefore,  at  this  time  we 
are  not  submilLing  a  copy  of  this 
document  to  OMB  for  its  review  of  these 
information  collection  requirements.  If 
we  determine,  at  a  later  date,  that  we 
will  receive  more  than  10  applications 
prior  to  the  November  1, 1999 
application  submission  deadline,  we 
will  submit  these  information  collection 
requirements  to  the  OMB,  as  required  by 
section  3504(h)  of  the  PRA. 

Although  we  believe  that  these 
information  collection  requirements  are 
not  subject  to  the  PRA,  we  still  welcome 
public  comment  on  each  of  the 
following  issues  for  the  section  of  this 
document  that  contains  information 
collection  requirements: 

Section  413.88(d)  requires  that  a 
qualified  entity  must  submit  a  volimtary 
residency  reduction  plan  application 
that  contains  the  following  information 
or  dociunents: 

(1)  A  description  of  the  operation  of 
a  plan  for  reducing  the  FTE  residents  in 
its  approved  medical  residency  training 
programs,  consistent  with  the 
percentage  reduction  requirements 
described  imder  section  lI.E.  of  this 
preamble. 

(2)  An  election  of  the  period  of 
residency  training  years  diiring  which 
the  reductions  will  occur; 

(3)  FTE  counts  for  the  base  number  of 
residents,  with  a  breakdown  of  the 
number  of  primary  care  residents 
compared  to  the  total  niunber  of 
residents;  and  the  direct  and  indirect 
GME  FTE  coimts  for  the  entity  on  June 
30, 1997.  For  joint  applicants,  these 
coimts  must  be  provided  individually 
and  collectively; 

(4)  Data  on  the  annual  and  cumulative 
targets  for  reducing  the  number  of  FTE 
residents  and  the  ratios  of  the  number 
of  primary  care  residents  to  the  total 
number  of  residents  for  the  base  year 
and  for  each  year  in  the  5-year  reduction 
period.  For  joint  applicants,  these  data 
must  be  provided  individually  and 
collectively; 


(5)  An  agreement  to  not  reduce  the 
proportion  of  its  primary  care  residents 
to  its  total  number  of  residents  below 
the  proportion  that  exists  in  the  base 
year; 

(6)  An  agreement  to  comply  with  data 
submission  requirements  deemed 
necessary  by  HCFA  to  make  annual 
incentive  payments  during  the  5-year 
residency  reduction  plan,  and  to  fully 
cooperate  with  additional  audit  and 
monitoring  activities  deemed  necessary 
by  HCFA;  and 

(7)  For  a  qualifying  entity  that  is  also 
member  of  an  affiliated  group  as  defined 
in  §  413.86(b),  a  statement  that  all 
members  of  the  affiliated  group — ^that 
are  not  part  of  the  qualifying  entity^ 
agree  to  an  aggregate  FTE  cap  that 
reflects  the  resident  count  during  each 
year  of  the  qualifying  entity's  plan  and 
the  1996  FTE  count  of  the  other 
hospital(s)  in  the  affiliated  group;  and 

(a)  A  statement  indicating  voluntary 
participation  in  the  plan  under  the 
terms  of  this  section,  signed  by  each 
hospital  that  is  part  of  the  applying 

entity. 

Each  applicant  will  determine  its  own 
annual  and  cumulative  targets  for  the 
number  of  FTE  reductions.  Annual  and 
collective  targets  must  be  included  in 
the  application.  In  the  case  of  a  joint 
applicant,  the  group  of  participating 
hospitals  will  be  held  to  a  collective 
target.  None  of  the  participating 
hospitals  will  receive  incentive 
pa)maents  unless  the  collective  target  is 
met. 

Qualifying  entities  with  approved 
voluntary  resident  reduction  plans  will 
be  required  to  submit  data  on  annual 
and  cumulative  targets  deemed 
necessary  by  HCFA.  Qualifying  entities 
will  also  be  required  to  submit  update 
plan  if  annual  targets  are  not  met  and  if 
the  qualifying  entities  wish  to  request 
that  future  annual  targets  be  adjusted  to 
comply  with  their  cumulative  targets. 

We  anticipate  that  on  average  it  will 
require  15  hours  for  an  applicant  to 
complete  and  submit  the  required 
information. 

Organizations  and  individuals  that 
wish  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  set  forth  in 
this  interim  final  rule  should  direct 
them  to  HCFA  and  OMB  officials  whose 
names  appear  in  the  ADDRESSEES  section 
of  this  preamble. 

IV.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Re^ster  and  invite  public  comment  on 
the  proposed  rule.  Under  the 
Administrative  Procedure  Act  (APA), 
however,  this  procedure  can  be  waived 


if  an  agency  finds  good  cause  that  prior 
notice-and-comment  procedures  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  and  incorporates 
a  statement  of  the  finding  and  its 
reasons  in  the  rule.  As  explained  below, 
we  find  for  good  cause  that  it  would  be 
impracticable  to  imdertake  prior  notice- 
and-comment  procedures  with  respect 
to  this  rule  before  the  provisions  of  the 
rule  take  effect. 
The  BBA  was  enacted  on  August  5, 

1997.  In  section  4626(c),  the  Congress 
specifically  authorized  (but  did  not 
require)  the  Secretary  to  promulgate 
interim  final  rules  "by  not  later  than  6 
months  after  the  date  of  the  enactment 
of  [the  BBA]."  Thus,  if  the  Secretary  had 
published  this  document  by  February  5, 
199U,  the  Secretary  cuuld  have  issued 
this  rule  on  an  interim  final  basis  by 
exercising  the  specific  authority  in 
section  4626(c)  of  the  BBA,  rather  than 
waiving  notice-and-comment 
procedures  in  accordance  with  the  APA. 

Because  of  the  numerous  obligations 
imposed  by  the  BBA,  we  were  not  able 
to  promulgate  this  rule  by  February  5, 

1998.  The  BBA  required  development  of 
complex  regulations  establishing, 
among  other  things:  hospital  specific 
FTE  caps;  aggregate  FTE  caps  in 
affiliated  group  arrangements;  GME 
payments  to  nonhospital  providers;  and 
adjustment  to  FTE  caps  for  new 
residency  programs.  Each  of  these 
represented  a  significant  and  complex 
change  affecting  Medicare  payment  for 
indirect  and  direct  GME. 

Nevertheless,  we  believe  that  the 
Congress'  grant  of  specific  authority  to 
issue  interim  final  rules  evinces  an 
intent  to  allow  hospitals  to  begin 
participating  in  the  voluntary  residency 
reduction  plans  at  the  earliest 
practicable  date;  if  we  undertook  prior 
notice-and-comment  procedures  now, 
we  would  have  to  allow  for  a  60  day 
comment  period  before  publishing  final 
regulations,  and  this  would  further 
delay  the  effective  date  of  this  rule. 

We  also  find  good  cause  to  waive  the 
prior  notice  of  proposed  rulemaking 
with  respect  to  the  provisions  of  this 
document  concerning  capital  IME. 
Capital  IME  payments — like  operating 
IME  and  direct  GME  payment — are  a 
function  of  the  number  of  residents  in 
approved  programs.  Consistent  with  our 
broad  authority  to  implement  the  capital 
prospective  pajmnent  system,  this 
interim  final  rule  with  comment  period 
provides  that  the  amount  of  incentive 
payments  reflects  the  effect  of  the 
residency  reduction  on  capital  IME. 
Given  that  we  find  good  cause  to  waive 
prior  notice  and  comment  procedures , 
with  respect  to  the  other  provisions  of 
this  rule,  and  given  our  interest  in 


promotiigui 


Federal  Regjgter/Vol.  64,  No.  159 /Wednesday,  August  18,  1999/Rules  and  Regulations 


44851 


promot|iig  imifonnity  and  consistency, 
we  beliave  it  would  be  impracticable  to 
conduct  prior  notice  and  comment 
procedures  for  the  provisions  of  this 
document  concerning  capital  IME 
paymeDJs. 

For  all  these  reasons,  as  well  as  the 
statutoijji  requirement  diat  applications 
for  incentive  payments  must  be  received 
no  laterj  than  November  1, 1999,  we  find 
good  cause  to  waive  the  prior  notice  of 
proposed  rulemaking  and  to  issue  this 
final  rule  on  an  interim  basis.  We  invite 
written  iQomments  on  this  interim  final 
rule  and  [wiU  consider  comments  we 
receive  ^die  date  and  time  specified 
in  the  Of^res  section  of  this  preamble. 

V.  Resptese  to  Camments 

Because  of  the  largo  number  of  items 
of  correspondence  we  normally  receive 
on  Fedew  Register  documents 
publish^  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preainble,  and,  if  we  proceed  with 
a  subsedi^ent  dociunent,  we  will 
respond]  to  the  comments  in  the 
preambljej  to  that  dociunent. 

VI.  Imp^tit  Analysis 

A.  Backaround 

.  We  hst\ie  examined  the  impacts  of  this 
interim  mal  rule  with  comment  period 


as  required  by  Executive  Order  12866 
and  the  Regiilatory  Flexibility  Act  (RFA) 
(Public  Law  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  The  RFA  requires  agencies  to 
analyze  options  for  regulatory  reUef  for 
small  businesses.  For  piuposes  of  the 
RFA,  most  hospitals,  and  most  other 
providers,  physicians,  and  health  care 
suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $5  million  or  less  annually. 

B.  Executive  Order  12866  and  RFA 
Analjrsis 

Without  knowing  the  number  of 
applicaticns  that  we  vdll  receive  and 
the  characteristics  of  the  hospitals  that 
will  apply,  we  believe  it  is  difficult  to 
assess  the  impact  of  this  interim  final 
rule  with  comment  period.  However,  we 
do  believe  that  few  hospitals  will  apply 
for  the  voluntary  residency  reduction 
plan.  As  stated  earlier,  section  4623  of 
the  BBA  requires  the  Secretary  to 
determine  incentive  payment  based  on 
an  average  of  the  hospital's  FTE  coimt 
for  the  cost  reporting  period  and  the 
prior  two  cost  reporting  periods  (the 


prior  one  cost  reporting  period  for  the 
hospital's  first  cost  reporting  period 
beginning  on  or  after  October  1. 1997). 
Using  the  3-year  averaging  rule, 
Medicare  makes  a  partial  payment  for 
each  resident  eliminated  and  no  longer 
included  in  a  hospital's  resident  FTE 
counts  by  phasing  in  the  reduction  ov«r 
3  years.  Therefore,  the  3-year  averaging 
rule  provides  similar  incentives  to  those 
available  imder  the  voluntary  residency 
reduction  plan  without  requiring  a 
permanent  minimum  reduction  of  either 
at  least  25  percent  or,  with  an  increase 
in  primary  care  residents  of  at  least  20 
percent,  at  least  20  percent.  Fiuther, 
under  the  3-year  averaging  rules,  the 
regulations  do  not  mandate  the  hn«ipita] 
to  maintain  the  proportion  or  increase 
the  number  of  residents  in  primary  care. 
Finally,  hospitals  participating  in  the 
voluntary  plan  will  be  subject  to 
repayment  of  all  incentive  funds  if  they 
subsequently  increase  the  number  of 
residents.  Hospitals  that  receive 
additional  payments  by  downsizing 
residents  under  the  3-year  averaging 
rules  are  not  subject  to  a  similar  refund 
provision.  We  are  providing  the 
following  hypothetical  exampFes  that 
illustrate  how  hospitals  could 
potentially  be  affected  under  the 
volimtary  residency  reduction  plan. 

BILUNG  CODE  4120-01-P 
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l^mn^  l~A  Hoqiital  FMid|Bitct  in  die  VdnntMy  IStmdwcy  Redncdon  Plan  (20%  Reduction) 

Year 

FTEi 

3-YeM- 

RoDfaigAvg. 

TTE 

Per 
RetMcBt 
Payment 

DiKctGME 
Paymcnti 

HoM- 
Harmlett 
Perccntag 

e 

Inccativc 
Paymeati 

Total 
Payments 

BaaeYeaH 

200 

200.00 

$  50,000.00 

$10,000,000.00 

~ 

— 

~ 

95%  of  Base 

190 

190.00 

$  50.000.00 

S  9.500.000.00 

~ 

" 

~ 

Yearl 

192 

197.33' 

S  50.000.00 

$  9.866,500.00 

100 

$9,866,500.00 

Year  2 

184 

192.00 

$  50.000.00 

$  9.600.000.00 

100 

- 

$9,600,000.00 

Year  3 

176 

184.00 

S  50.000.00 

$  9.200,000.00 

75 

$225,000.00 

$9,425,000.00 

Year  4 

168 

176.00 

$  50.000.00 

$  8.800,000.00 

50 

$350,000.00 

$9,150,000.00 

Years 

160 

168.00 

$  50.000.00 

$  8,400,000.00 

25 

$275,000.00 

$8,675,000.00 

SYearToUil 

$45,866,500.Q0 

$850,000.00 

$46,716,500.00 

'  Assumes  that  the  3-year  RoUing  Average  FTE  =  ((200+200+ 192)/3) 
^  Base  year  =  number  of  FTE  residents  on  June  30, 1 997 


Eximi^  2~Hosi>ital  Does  Not  Partidpnte  in  tke  Vohintaiy 
Retideiicy  Bediictloii  Plan  (20%  Eediictton) 

Year 

Fl'Es 

3-Year 

Rolling  Avg. 

FTE 

Per  Resident 
Payment 

Total  Payments 

Base  Year' 

200 

200 

$    50,000.00 

— 

Yearl 

192 

197.33' 

$   50,000.00 

$9,866,500.00 

Year  2 

184 

192 

$   50.000.00 

$9,600,000.00 

Year  3 

176 

184 

$    50,000.00 

$9,200,000.00 

Year  4 

168 

176 

$   50,000.00 

$8,800,000.00 

Year  5 

160 

168 

$    50,000.00 

$8,400,000.00 

5  Year  Total 

$45,866,500.00 

•  Assumes  that  the  3-year  RoUing  Average  FTE  =  ((200+200+1 92y3) 
^  Base  year  =  number  of  FTE  residents  on  June  30. 1997 


BILUNQ  COPE  4121 


BILUNQ  COPE  4120-01-C 


Federal  Regirter/Vol.  64.  No.  159 /Wednesday.  August  18.  1999/Rules  and  Regulations 


44853 


I^npte  a^Hosp^  IkMt  Nil!  l^utk^wte  ill  tile 
Volualaiy  Residmy  EtdnetiMi  fkm  (19%  IU«i«ii9tt} 

Yeu- 

FTEs 

Aven^ 

Per  Resident 
Payment 

Total  Payments 

BaseYeaH 

200 

200.00 

S    50,000.00 

— 

Year  I 

192 

197.33' 

$    50,000.00 

$9,866,500.00 

Year  2 

1S4 

192.00 

$   50,000.00 

$9,600,000.00 

Year  3 

176 

184  00 

$   50.000.00 

$9,200,000.00 

Year  4 

168 

176.00 

$   50,000.00 

$8,800,000.00 

Years 

162 

168.67 

$    50,000.00 

$8,433,500.00 

5  Year  Total 

• 

$45,900,000.00 

^  Assumes  that  the  3-year  RoUing  Avera^  FTE  =  ((200+200+1 92)/3) 
Base  year  =  number  of  FTE  residents  on  June  30, 1 997 


ExMmple  ^-BiotfiM  Bms  Not  Farfirqiste  ia  tl» 
Vote^ittT  B«tid«H^  iUdtt«^o»  ita  (15%  BediK^ 

Year 

*TEs 

Average 
FIE 

Per  Resident 
Payment 

Total  Payments 

BaseYear^ 

200 

200.00 

$   50,000.00 

... — _ 

Yearl 

194 

197.33' 

$   50,000.00 

$9,990,000.00 

Year2 

188 

192.00 

$   50.000.00 

$9,700,000.00 

Year  3 

182 

184.00 

$    50,000.00 

$9,400,000.00 

Year  4 

176 

176.00 

$    50,000.00 

$9,100,000.00 

Years 

170 

168.67 

$   50,000.00 

$8,800,000.00 

5  Year  Total 





$46,850,000.00 

Assumes  that  the  3-year  Rolling  Average  FTE  =  ((200+200+1 92)/3) 
Base  year  =  number  of  FTE  residents  on  June  30, 1 997 
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These  examples  are  simplified  but  do 
illustrate  the  impact  on  hospital 
revenues  firom  various  reduction  options 
assuming  fixed  Medicare  per  resident 
payment  amoimts  under  several 
reduction  options.  The  examples  do  not 
take  into  account  ^y  changes  in  IME 
payments,  updates  to  the  per  resident 
amounts,  changes  in  Medicare 
utilization  or  other  factors  that  affect 
Medicare  payment  for  diref:t  and 
indirect  GME.  However,  generally  IME 
payments  are  twice  the  amoimt  of  direct 
GME  payments  for  the  average  hospital. 
In  each  of  these  examples,  the  hospital's 
payments  imder  current  law  are  based 
on  a  3-year  average  of  the  FTEs.  The 
hospital's  Medicare  direct  GME 
pajnmcnts  arc  equal  to  the  product  of  the 
average  FTEs  and  the  Medicare  per 
resident  payment  amoimt.  The 
diffsrence  between  the  payments  based 
on  the  number  of  residents  on  June  30, 
1997  and  plan  year  payments  are 
multiplied  by  the  hold-harmless 
percentage  to  determine  incentive 
payments.  The  incentive  payments  are 
added  to  the  hospital's  Medicare  direct 
GME  payments  to  determine  total 
payments. 

In  example  1,  the  hospital  participates 
in  the  voluntary  residency  reduction 
plan  under  the  20-percent  option  (this 
option  would  also  require  an  increase  in 
the  number  of  primary  care  residents  by 
20  percent  which  is  not  illustrated).  The 
hospital  achieves  its  residency 
reduction  under  the  plan  by  reducing  4 
percent  per  year  from  the  base  number 
of  residents.  The  incentive  payments  are 
based  on  the  difference  in  payments 
using  95  percent  of  the  count  of 
residents  as  of  Jime  30, 1997,  and  rate 
year  payments  using  the  3-year  average 
coimt  of  residents.  In  example  1,  the 
hospital  does  not  receive  an  incentive 
payment  during  the  first  2  years  of  the 
plan  because  its  average  count  of  FTEs 
is  more  than  95  percent  of  its  number 
of  residents  as  of  June  30, 1997.  The 
hospital  receives  incentive  payments  for 
the  remaining  3  years  of  the  volimtary 
plan  and  its  total  incentive  payments 
are  $850,000.  Its  total  direct  GME 
payments  over  the  5  plan  years  are 
$46.72  million.  If  the  hospital  increases 
residents  above  the  level  it  has  at  the 
end  of  the  plan,  the  hospital  will  be 
required  to  refund  $850,000.  Although 
the  hospital  could  receive  higher 
incentive  payments  by  making  larger 
reductions  in  year  1  and  year  2  of  the 
plan,  our  experience  indicates  that 
hospitals  are  actually  planning  smaller 
reductions  in  the  first  2  years  of  the  plan 
because  of  prior  commitments  made  to 
residents.  In  fact,  we  believe  this 
example  may  actually  present  a  larger 


resident  reduction  in  the  first  2  years  of 
the  plan  than  hospitals  are  likely  to 
make. 

In  example  2,  all  of  the  variables  are 
the  same  as  example  1  except  the 
hospital  does  not  participate  in  the 
volvmtary  plan.  Since  the  hospital  does 
not  participate  in  the  volimtary  plan,  it 
does  not  receive  incentive  payments 
and  its  total  payments  are  $850,000  less 
over  5  years  than  the  hospital  in 
example  1.  This  hospital  can 
subsequently  increase  its  residents  to  its 
FTE  caps  and  will  not  be  liable  for  any 
refunds. 

In  example  3,  all  of  the  variables  are 
the  same  as  example  2  except  the 
hospital  reduces  its  number  of  residents 
from  the  count  as  of  June  30. 1997  by 
19  percent.  In  this  example,  the  hospital 
receives  slightly  higher  payments  than 
the  hospital  in  example  2  because  it  has 
more  residents  over  5  years.  Its 
payments  are  $816,500  lower  than  the 
hospital  that  participated  In  the 
voluntary  plan.  Again,  this  hospital  can 
increase  its  residents  to  its  FTE  cap 
level  without  being  liable  for  refunds  of 
incentive  payments  to  Medicare. 

In  example  4,  the  hospital  does  not 
participate  in  the  volimtary  plan  and 
reduces  its  number  of  residents  from  the 
count  on  Jime  30, 1997  by  15  percent. 
In  this  example,  the  hospital  actually 
receives  higher  total  payments  than  the 
hospital  in  any  of  the  previous 
examples,  including  the  hospital 
participating  in  the  voluntary  residency 
reduction  plan  because  of  Medicare 
revenues  associated  with  a  higher  count 
of  residents. 

We  recognize  that  there  are  many 
factors  that  may  induce  a  hospital  to 
participate  in  the  volimtary  residency 
reduction  plan.  Medicare  direct  and 
indirect  medical  education  revenues  are 
only  one  factor  in  deciding  whether  to 
participate.  We  urge  hospitals  to 
carefully  consider  all  factors  before 
deciding  whether  to  participate  in  the 
voluntary  plans.  However,  we  believe 
Medicare  incentive  payments  for 
resident  reductions  made  under  this 
provision  may  not  provide  a  strong 
incentive  to  participate  in  the  voluntary 
plan  unless  a  hospital  is  already 
planning  permanent  residency 
reductions  of  20  to  25  percent  even  in 
the  absence  of  the  voluntary  residency 
reduction  plan.  Even  if  the  hospital  is 
planning  residency  reductions  of  20  to 
25  percent,  it  may  be  reluctant  to 
participate  in  the  plan  because  of  the 
requirement  that  the  hospital  refund  all 
incentive  funds  if  the  hospital  increases 
its  residents  higher  than  the  level 
permitted  under  its  voluntary  residency 
reduction  plan. 


In  summary,  we  do  not  believe  many 
hospitals  are  likely  to  participate  in  the 
voluntary  residency  reduction  plans 
because  the  3-year  average  count 
provides  similar  incentives  without 
mandating  reductions  of  20  to  25 
percent,  non-receipt  of  incentive 
payments  for  the  first  5  percent  of 
resident  reduction,  and  full  refund  of  all 
incentive  payments  if  a  hospital  ever 
increases  its  number  of  residents  in 
training.  We  believe  that  only  hospitals 
that  anticipate  making  reductions  of  20 
to  25  percent  over  the  next  5  years  are 
likely  to  consider  participating. 

C.  Rural  Hospital  Impact 

Section  1102(b)  of  the  Social  Security 
Act  requires  us  to  prepare  a  reguialuiy 
impact  analysis  for  any  interim  final 
rule  with  comment  period  that  may 
have  a  significant  impact  on  the 
'  operations  of  a  substantiaTnumber  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  R.F.A.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  a  rural  hospital 
impact  statement  since  we  have 
determined,  and  certify,  that  this 
interim  final  rule  with  comment  period 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  or  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  interim 
final  rule  with  comment  period  was 
reviewed  by  the  Office  of  Management 
and  Budget 

We  have  reviewed  this  interim  final 
rule  with  comment  period  under  the 
threshold  criteria  of  Executive  Order 
12612.  We  have  determined  that  it  does 
not  significantly  affect  States'  rights, 
roles,  and  responsibilities. 

List  of  Subjects  in  42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413  is  amended  as  set 
forth  below: 


Authofty:  i 
1871  of  th^  So 
1302. 139$x(v 
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ided  as  set 


IINaPLES  OF 
ILECOST 

CMENT;  PAYMENT  FOR 
kGE  RENAL  DISEASE 
;  OPTIONAL 

;LY  DETERMINED 
RATES  FOR  SKILLED 
FACILITIES 

1.  Th^  iauthority  citation  for  part  413 
continu^  to  read  as  follows: 

Authori^:  Sees.  1102. 1861(v)(l)(A),  and 
1871  of  thfe  Social  Security  Act  (42  U.S.C. 
1302. 13Mx(v)(l)(A),  and  1395hh). 

2.  A  nte  w  §  413.88  is  added  to  subpart 
F  to  rea^  as  follows: 

§413.88   incentive  paymento  under  plans 
for  volunlery  reduction  in  numbw^of 
medical  geeidente. 

(a)  Statutory  basis.  This  section 
implements  section  1886(h)(6)  of  the 
Act,  whiQh  establishes  a  program  imder 
which  i^tentive  payments  may  be  made 
to  qualiMng  entities  that  develop  and 
implem^St  approved  plans  to 
volimtaif  ly  reduce  the  number  of 
residents  in  medical  residency  training. 

(b)  Qualifying  entity  defined. 
"Qualifyiiig  entity"  means: 

(1)  Anj  individual  hospital  that  is 
operatingone  or  more  approved  medical 
residency;  training  programs  as  defined 
in  §413.pJB(b)  of  this  chapter;  or 

(2)  Twid  or  more  hospitals  that  are 
operatinr  approved  medical  residency 
training  tttigrams  as  defined  in 
§413.86ffi)  of  this  chapter  and  that 
submit  ajijesidency  reduction 
apolicatibjn  as  a  single  entity. 

(c)  CoMitions  for  payments.  (1)  A 
qualifyinj^  entity  must  submit  an 
applicatitin  for  a  voluntary  residency 
reduction  plan  that  meets  the 
requiremants  and  conditions  of  this 
section  in  order  to  receive  incentive 
pajrments  for  reducing  the  number  of 
residents  in  its  medical  residency 
training  programs. 

(2)  Thej  incentive  payments  will  be 
determin^  as  specified  imder 
paragrap]bj(g)  of  this  section. 

(d)  Retirements  for  voluntary  plans. 
In  order  ftir  a  qualifying  entity  to  receive 
incentive!  payments  imder  a  voluntary 
residency  reduction  plan,  the  qualifying 
entity  must  submit  an  application  that 
contains  Vke  following  information, 
documenis,  and  agreements — 

(1)  A  description  of  the  operation  of 
a  plan  for  Educing  the  full-time 
equivalent  (FTE)  residents  in  its 
approved  tiedical  residency  training 
programs^  consistent  with  the 
percentagfa  reduction  requirements 
specified  \h  paragraphs  (g)(2)  and  (g)(3) 
of  this  section; 

(2)  An  election  of  the  period  of 
residency  i  raining  years  during  which 


the  reductions  will  occur.  The 
reductions  must  be  fully  implemented 
by  not  later  than  the  fifth  residency 
training  year  in  which  the  plan  is 
effective; 

(3)  FTE  counts  for  the  base  number  of 
residents,  as  defined  in  paragraph  (g)(1) 
of  this  section,  with  a  breakdown  of  the 
number  of  primary  care  residents 
compared  to  the  total  number  of 
residents;  and  the  direct  and  indirect 
FTE  counts  of  the  entity  on  Jime  30, 
1997.  For  joint  applicants,  these  counts 
must  be  provided  individually  and 
collectively; 

(4)  Data  on  the  annual  and  cumulative 
targets  for  reducing  the  number  of  FTE 
residents  and  the  ratios  of  the  number 
of  primary  care  residents  to  the  total 
number  of  residents  for  the  base  year 
and  for  each  year  in  the  5-year  reduction 
I>eriod.  For  joint  applicants,  these  data 
must  be  provided  individuaUy  and 
collectively; 

(5)  An  agreement  to  not  reduce  the 
proportion  of  its  primary  care  residents 
to  its  total  niunber  of  residents  below 
the  proportion  that  exists  in  the  base 
year,  as  specified  in  paragraph  (g)(1)  of 
this  section; 

(6)  An  agreement  to  comply  with  data 
submission  requirements  deemed 
necessary  by  HCFA  to  make  annual 
incentive  pa)mients  during  the  5-year 
residency  reduction  plan,  and  to  fully 
cooperate  with  additional  audit  and 
monitoring  activities  deemed  necessary 
by  HCFA; 

(7)  For  a  qualifying  entity  that  is  a 
member  of  an  affiliated  group  as  defined 
in  §  413.86(b),  a  statement  that  all 
members  of  the  group  agree  to  an 
aggregate  FTE  cap  that  reflects— 

(i)  The  reduction  in  the  qualifying 
entity's  FTE  count  as  specified  in  the 
plan  during  each  year  of  the  plan;  and 

(ii)  The  1«96  FTE  count  of  the  other 
hospital(s)  in  the  affiliated  group. 

(8)  A  statement  indicating  voluntary 
participation  in  the  plan  under  the 
terms  of  this  section,  signed  by  each 
hospital  that  is  part  of  the  applying 
entity. 

(e)  Deadline  for  applications.  A 
qualifying  entity  must  submit  an 
application  that  meets  the  requirements 
of  paragraph  (d)  of  this  section  at  least 
one  day  prior  to  the  first  day  of  the 
period  to  which  the  plan  would  be 
effective  but  no  later  than  November  1, 
1999.  The  application  must  be 
submitted  to  the  fiscal  intermediary, 
with  a  copy  to  HCFA. 

(f)  Effective  dates  of  plans.  Residency 
reduction  plans  that  are  submitted  to 
the  fiscal  intermediary  on  or  after 
September  17, 1999  but  on  or  before 
November  1, 1999,  may  be  effective  for 
portions  of  cost  reporting  periods 


beginning  no  earlier  than  the  day  after 
the  date  of  the  application, 
(g)  Residency  reduction 
requirements— il)  Base  number  of 
residents  defined,  (i)  "Base  number  of 
residents"  means  the  lesser  of— 

(A)  The  number  of  FTE  residents  in 
all  approved  medical  residency  training 
programs  of  the  qualifying  entity  (before 
application  of  weighting  factors  under 

§  413.86(g))  for  the  most  recent 
residency  training  year  ending  June  30, 
1996;  or 

(B)  The  number  of  FTE  residents  in  all 
approved  medical  residency  training 
programs  of  the  qualifying  entity  (before 
application  of  weighting  factors  under 

§  413.86(g))  for  any  subsequent 
residency  training  year  that  ends  befnm 
the  date  the  entity  submits  its  plan  to 
the  fiscal  intermediary  and  HCFA. 

(ii)  The  residency  training  year  used 
to  determine  the  base  number  of 
residents  is  the  "base  year"  for 
determining  reduction  requirements. 

(iii)  The  qualifying  entity's  base 
number  of  residents  may  not  be  adjiisted 
to  reflect  adjustments  that  may 
otherwise  be  made  to  the  entity's  FTE 
caps  for  new  medical  residency  training 
prooams. 

(2)  Qualifying  entity  consisting  of 
individual  hospital.  The  base  number  of 
FTE  residents  in  all  the  approved 
medical  residency  training  programs 
operated  by  or  through  a  qualifying 
entity  consisting  of  an  individual 
hospital  must  be  reduced  as  follows: 

(ij  If  the  base  number  of  residents 
exceeds  750,  residents,  by  at  least  20 
parcent  of  the  base  number. 

(ii)  If  the  base  number  of  residents 
exceeds  600  but  is  less  than  or  equal  to 
750  residents —   - 

(A)  By  150  residents;  or 

(B)  By  20  percent,  if  the  qualifying 
entity  increases  the  number  of  primary 
care  residents  included  in  the  base 
number  by  at  least  20  percent. 

(iii)  If  the  base  number  of  residents  is 
600  or  less  residents — 

(A)  By  25  percent;  or 

(B)  By  20  percent,  if  the  qualifying 
entity  increases  the  number  of  primary 
care  residents  included  in  the  base 
niunber  of  residents  by  at  least  20 
percent. 

(3)  Qualifying  entity  consisting  of  two 
or  more  hospitals.  The  base  niunber  of 
FTE  residents  in  the  aggregate  for  all  the 
approved  medical  residency  training 
programs  operated  by  or  through  a 
qualifying  entity  consisting  of  two  or 
more  hospitals  must  be  reduced — 

(i)  By  25  percent;  or 

(ii)  By  20  percent,  if  the  qualifying 
entity  increases  the  number  of  primary 
care  residents  included  in  the  base 
number  of  residents  by  at  least  20 
percent. 
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(4)  Treatment  of  rotating  residents.  A 
qualifying  entity  will  not  be  eligible  for 
incentive  payments  for  a  reduction  in 
the  base  number  of  residents  if  the 
reduction  is  a  result  of  the  entity 
rotating  residents  to  another  hospital 
that  is  not  a  part  of  its  voluntary 
residency  reduction  plan. 

(5)  Updates  to  annual  and  cumulative 
targets. — (i)  Except  as  provided  in 
paragraph  (g)(5)(ii)  of  this  section  an 
entity  with  an  approved  voluntary 
residency  reduction  plan  may  not 
change  the  annual  and  ciunulative 
reduction  targets  that  are  specified  in  its 
plan  in  accordance  with  paragraphs 
(g)(2)  and  (g)(3)  of  this  section. 

(ii)  An  entity  may  update  annual 
reduction  targets  specified  in  its  plan 

only  if — 

(A)  It  has  failed  to  meet  a  specified 
anniud  target  for  a  plan  year  in  the  5- 
year  period;  and 

(B)  It  wishes  to  adjust  future  annual 
targets  for  the  remaining  years  of  the 
plan  in  order  to  comply  with  its 
cumulative  target 

(iii)  An  updated  plan  allowed  under 
paragraph  (g)(5)(ii)  of  this  section  must 
be  submitted  prior  to  the  beginning  of 
each  July  1  medical  residency  training 
year  during  the  plan  years. 

(h)  Computation  of  incentive  payment 
amount.  (1)  Incentive  payments  to 
qualifying  entities  that  meets  the 
requirements  and  conditions  of 
paragraphs  (d)  and  (g)  of  this  section 
will  be  computed  as  follows: 

(i)  Step  1.  Determine  the  amount  (if 
any)  by  which  the  payment  amount  that 
would  have  been  made  under 
§  413.86(d)  if  there  had  been  a  5-percent 
reduction  in  the  number  of  FTE 
residents  in  the  approved  medical 
education  training  programs  of  the 
hospital  as  of  June  30, 1997,  exceeds  the 
amoimt  of  payment  that  would  have 
been  made  imder  §  413.86(d)  in  each 
year  under  the  voluntary  residency 
reduction  plan,  taking  into  account  the 
reduction  in  the  number  of  FTE 
residents  under  the  plan. 

(ii)  Step  2.  Determine  the  amount  (if 
any)  by  which  the  payment  amoimt  that 
would  have  been  made  under  §  412.105 
of  this  chapter  if  there  bad  been  a  5- 
percent  reduction  in  the  number  of  FTE 
residents  in  the  approved  medical 
education  training  programs  of  the 
hospital  as  of  June  30, 1997,  exceeds  the 
payment  amount  made  imder  §  412.105 
of  this  chapter  in  each  year  imder  the 
voluntary  residency  reduction  plan, 
taking  into  accoimt  the  actual  reduction 
in  the  number  of  FTE  residents. 

(iii)  Step  3.  Determine  the  amount  (if 
any)  by  which  the  payment  amoimt  that 
would  have  been  made  under  §412.322 
of  this  chapter  if  there  had  been  a  5- 


percent  reduction  in  the  number  of  FTE 
residents  in  the  approved  medical 
education  training  programs  of  the 
hospital  as  of  June  30, 1997,  exceeds  the 
payment  amount  made  under  §  412.322 
of  this  chapter  in  each  year  under  the 
volimtary  residency  reduction  plan, 
taking  into  account  the  actual  reduction 
in  the  number  of  FTE  residents. 

(iv)  Step  4.  Multiply  the  sum  of  the 
amounts  determined  under  paragraph 
(h)(i),  (ii),  and  (iii)  of  this  section  by  the 
applicable  hold  harmless  percentages 
specified  in  paragraph  (i)  of  this  section. 

(2)  The  determination  of  the  amounts 
under  paragraph  (h)(1)  of  this  section  for 
any  year  is  based  on  the  applicable 
Medicare  statutory  provisions  in  efi'ect 
on  die  application  deadline  date  for  the 
volunta^  reduction  plan  specified 
under  paragraph  (e)  of  this  section. 

(i)  Applicable  hold-harmless 
percentage.  The  applicable  hold- 
harmless  percentiles  for  each  year  in 
which  the  residency  reduction  plan  is  in 
effect  are  as  follows: 

(1)  100  percent  for  the  first  and 
second  residency  training  years; 

(2)  75  percent  for  the  third  year; 

(3)  50  percent  for  the  fourth  year;  and 

(4)  25  percent  for  the  fifth  year. 

(})  Payments  to  qualifying  entities. 
Annual  incentive  payments  through 
cost  reports  will  be  made  to  each 
hospital  that  is  or  is  part  of  a  qualifying 
entity  over  the  5-year  reduction  period 
if  the  qualifying  entity  meets  the  annual 
and  cumulative  reduction  targets 
specified  in  its  voluntary  reduction 

plan. 

(k)  Penalty  for  noncompliance — (1) 
Nonpayment.  No  incentive  payment 
may  be  made  to  a  qualifying  entity  for 
a  residency  training  year  if  the 
qualifying  entity  has  failed  to  reduce  the 
number  of  FTE  residents  according  to  its 
volimtary  residency  reduction  plan. 

(2)  Repayment  of  incentive  amounts. 
The  qualifying  entity  is  liable  for 
repayment  of  the  total  amount  of 
incentive  payments  it  has  received  if  the 
qualifying  entity — 

(i)  Fails  to  reduce  the  base  number  of 
residents  by  the  percentages  specified  in 
paragraphs  (g)(2)  and  (g)(3)  of  this 
section  by  the  end  of  the  fifth  residency 
trainiag  year;  or  ^^ 

(ii)  Increases  the  number  of  FTE 
residents  above  the  number  of  residents 
permitted  under  the  voluntary  residency 
reduction  plan  as  of  the  completion  date 
of  the  plan.  ^^ 

(1)  Postplan  determination  of  FTE 
caps  for  qualifying  entities — (1)  No 
penalty  imposed.  Upon  completion  of  a 
voluntary  residency  reduction  plan,  if 
no  penalty  is  imposed,  the  qualifying 
entity's  1996  FTE  count  is  permanently 
adjusted  to  equal  the  unweighted  FTE 


count  used  for  direct  GME  payments  for 
the  last  residency  training  year  in  which 
a  quailing  entity  participates. 

(2)  Penalty  imposed.  Upon 
completion  of  the  voluntary  residency 
reduction  plan— 

'  (i)  During  repayment  period.  If  a 
penalty  is  imposed  under  paragraph 
(k)(2)  of  this  section,  during  the  period 
of  repayment,  the  qualifying  entity's 
FTE  count  is  as  specified  in  paragraph 
(1)(1)  of  this  section. 

(ii)  After  repayment  period.  Once  the 
penalty  repayment  is  completed,  the 
qualif3ring  entity's  FTE  reverts  back  to 
its  original  1996  FTE  cap. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  July  7. 1999. 
Nancy- Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 

Dated:  )uly  27, 1999. 
Donna  E.  Shalala, 

Secretary. 

[FR  Doc.  99-21322  Filed  8-17-99;  8:45  am) 
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agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  concludes  that 
it  is  appropriate  for  the  Federal 
Communications  Commission  to 
attribute  the  mass  media  interests  of 
investors  holding  more  than  a  33% 
equity  and/or  debt  interest  in  a 
broadcast  auction  bidder  claiming  a 
New  Entrant  Bidding  Credit,  even  if 
such  an  interest  is  non-voting. 
DATES:  The  effective  date  is  August  18, 
1999. 

FOR  FURTHER  MFORMATKNI  CONTACT: 
Shaun  Maher,  Video  Services  Division, 
Mass  Media  Bureau  at  (202)  418-1600. 
SUPPLEMENTARY  INFORMATION:  This  item 
contains  information  collections 
requirements  for  which  we  have 
received  0MB  approval,  OMB  Control 
Number  3060-0896.  This  Memorandiun 
Opinion  and  Order  concludes  that  it  is 
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appr  ]  priate  for  the  Federal 
Com.  iunications  Conunission  to 
attril  i^ite  the  mass  media  interests  of 
invei  iters  holding  more  than  a  33% 
equil  i  and/or  debt  interest  in  a 
broa^vcast  auction  bidder  claiming  a 
Newj^trant  Bidding  Credit,  even  if 
such  in  interest  is  non-voting.  This 
actioia  is  a  further  refinement  of  the 
eligibtlity  standards  for  the  New  Entrant 
Bidduig  Credit  available  to  bidders  in 
broadcast  auctions  created  by  the 
Comdiission  as  a  means  to  promote  and 
faciUtete  the  diversification  of 
own0k«hip  in  the  mass  media.  In  an 
earli^  Memorandum  Opinion  and 
OrdM.  64  FR  24523  (May  7, 1999),  the 
Comdussion  revised  the  eligibility 
stan(  lards  for  the  New  Entrant  Bidding 
Cre4i^  to  ensure  that  those  standards  are 
consS^tent  with  the  Commission's 
genet^  attribution  standards.  In  this 
Men^orandum  Opinion  and  Order,  the 
Commission  determined  that  it  was 
appropriate  to  attribute  the  mass  media 
interests  held  by  very  substantial 
inve^ors  in  any  broadcast  auction 
appllt:ant  claiming  a  New  Entrant 
Bidding  Credit.  The  Commission 
expMned  that  it  was  taking  this  action 
to  eiif  ure  that  only  true  new  entrants 
quaUly  for  the  bidding  credit,  because 
holq^rs  of  otherwise  nonattributable 
inte^sts  may  well  have  a  "realistic 
potential"  to  influence  bidders  claiming 
newj  entrant  status.  The  Commission 
furtl^^r  determined,  based  upon  a 
review  of  the  record  in  the  broadcast 
attriDution  proceeding  and  the 
preqadent  provided  by  its  long-standing 
cross^interest  policy,  that  setting  the 
attribjution  threshold  at  33%  is 
appropriate  in  the  new  entrant  context. 

Suppileiiimtal  Regulatory  Flexibility 
Analysis  (FRFA) 

Alraquired  by  the  Regulatory 
FlejAbility  Act  (RFA),  5  U.S.C.  603,  a 
Final  Regulatory  Flexibility  Analysis 
(FRtK)  was  incorporated  in  Appendix  B 
of  the  First  Report  and  Order,  63  FR 
48615  (September  11, 1998)  in  this 
proceeding.  In  addition,  a  Supplemental 
Final  Regulatory  Flexibility  Analysis 
(First  Supplemental  FRFA)  was 
incqiporated  in  Appendix  B  of  the 
Memorandum  Opinion  and  Order,  64 
FR  24523  (May  7, 1999)  in  this 
proceeding  that  resolved  various    ■ 
petitions  for  reconsideration  filed 
against  the  First  Report  and  Order.  The 
Commission's  Supplemental  Final 
Regulatory  Flexibility  Analysis  (Second 
Sui^lemental  FRFA)  in  this 
Me^randum  Opinion  and  Order 
reflects  revised  or  additional 
infoktnation  to  that  contained  in  the 
FRFJA  and  First  Supplemental  FRFA. 
Thii  [Second  Supplemental  FRFA  is 


thus  limited  to  issues  addressed  in  this 
Memorandum  Opinion  and  Order.  This 
Second  Supplemental  FRFA  conforms 
to  the  RFA,  as  amended  by  the  Contract 
with  America  Advancement  Act  of 
1996,  Public  Law  No.  104-121, 110  Stat. 
847  (1996)  (CWAAA);  see  generally  5 
U.S.C.  601  et  seq.  Title  11  of  the  CWAAA 
is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA). 

/.  Need  For  and  Objectives  of  Action 

In  the  First  Report  and  Order  in  this 
proceeding,  the  Commission  adopted 
rules  and  procedures  to  implement 
provisions  of  the  Balanced  Budget  Act 
of  1997  expanding  its  competitive 
bidding  authority,  imder  Sections  309(j) 
and  309(1)  of  the  Commimications  Act 
of  1934,  47  U.S.C.  309(j),  3090),  to 
include,  inter  alia,  the  commercial 
broadcast  services.  In  a  recent 
Memorandum  Opinion  and  Order 
resolving  numerous  petitions  for 
reconsideration  filed  against  the  Firsf 
Report  and  Order  the  Commission 
generally  upheld  its  previous 
determinations  made  with  respect  to 
auction  rules  and  procedures  for  the 
various  broadcast  services.  That 
Memorandum  Opinion  and  Order  did, 
however,  refine  the  eligibility  standards 
for  the  "new  entrant"  bidding  credit, 
which,  as  adopted  in  the  First  Report 
and  Order,  provides  a  tiered  credit  for 
broadcast  auction  bidders  with  no,  or 
very  few,  other  media  interests.  In 
particular,  the  Commission  concluded 
in  its  previous  Memorandum  Opinion 
and  C>tfer  that  the  eligibility  standards 
for  the  new  entrant  bidding  credit 
should  be  amended  to  be  consistent 
with  the  general  broadcast  attribution 
standards,  by  which  the  Commission 
defines  what  constitutes  an  attributable 
interest  in  applying  the  broadcast 
multiple  ownership  rules.  In  addition  to 
attributing  mass  media  interests  for 
piuposes  of  the  new  entrant  bidding 
credit  to  the  same  extent  that  such 
media  interests  are  considered 
attributable  for  piuposes  of  the 
broadcast  multiple  ownership  rules,  the 
Commission  determined  in  that 
Memorandum  Opinion  and  Order  to 
also  consider,  in  a  further  order, 
whether  to  attribute  the  mass  media 
interests  of  any  individual  or  entity  who 
holds  a  significant  equity  and/or  debt 
interest  in  a  broadcast  auction  bidder 
claiming  new  entrant  status,  even  if 
such  an  interest  is  nonvoting.  The 
above-referenced  Memorandum 
Opinion  and  Order  does  in  fact 
determine  to  attribute  the  mass  media 
interests  of  investors  holding  more  than 
a  33%  equity  and/or  debt  interest  in  a 
broadcast  auction  bidder  claiming  new 


entrant  status,  even  if  such  an  interest 
is  nonvoting. 

n.  Significant  Issues  Raised  by  Public  in 
Response  to  Final  Regulatory  Flexibility 
Analysis 

No  petitions  or  comments  were 
received  in  response  to  the  FRFA  or  the 
First  Supplemental  FRFA.  Small 
business-related  issues  were  raised 
indirectly  by  some  parties  filing 
petitions  for  reconsideration  against  the 
First  Report  and  Order.  These  issues 
were  addressed  in  detail  in  the  previous 
Memorandum  Opinion  and  Order  and 
the  First  Supplemental  FRFA. 

in.  Description  and  Estimate  of  the 
Number  of  Small  Entities  Involved 

In  the  FRFA  and  First  Supplemental 
FRFA,  the  Commission  utilized  the 
definition  of  "small  business" 
promulgated  by  the  Small  Business 
Administration  (SEA),  even  though,  as 
discussed  in  detail  in  the  FRFA,  we 
tentatively  believed  that  the  SBA's 
definition  of  "small  business" 
overstated  the  number  of  radio  and 
television  broadcast  stations  that  were 
small  businesses  and  was  not     • 
particularly  suitable  for  oui  purposes. 
No  petitions  or  comments  were  received 
concerning  the  Conunission's  use  of  the 
SBA's  small  business  definition  for 
purposes  of  the  FRFA  and  First 
Supplemental  FRFA.  and  we  will 
therefore  continue  to  employ  such 
definition  for  this  Second  Supplemental 
FRFA.  As  we  are  utilizing  the  same 
definition  of  small  business  for  this 
Second  Supplemental  FRFA,  the 
description  and  number  of  small  entities 
affected  by  the  rule  change  adopted  in 
this  Memorandum  Opinion  and  Order 
should  be  the  same  as  the  entities 
described  in  both  the  FRFA  and  First 
Supplemental  FRFA,  and  include, 
specifically,  commercial  broadcast 
stations  (television,  low  power 
television,  television  translator,  AM,  FM 
and  FM  translator  stations). 

IV.  Description  of  Projected  Reporting. 
Recordkeeping  and  (Dther  Compliance 
Requirements 

The  First  Report  and  Order  adopted  a 
niunber  of  rules  that  included  reporting, 
recordkeeping  and  compliance 
requirements.  These  requirements  were 
described  in  detail  in  the  FRFA,  and.  as 
discussed  in  the  First  Supplemental 
FRFA,  generally  remained  imchanged 
by  the  rule  amendments  adopted  in  the 
previous  Memorandum  Opinion  and 
Order.  The  rule  change  adopted  in  this 
Memorandum  Opinion  and  Order  does 
not  include  any  additional  or  different 
reporting  or  recordkeeping 
requirements,  but  only  affects  the 
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standards  for  qualifying  for  the  new 
entrant  bidding  credit. 

V.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  FRFA  and  First  Supplemental 
FRFA  described  in  considerable  detail 
the  steps  taken  in  the  First  Report  and 
Order  and  in  the  previous  Memorandum 
Opinion  and  Order  to  minimize 
significant  economic  impact  on  small 
entities  and  the  alternatives  considered. 
The  rule  amendment  adopted  in  this 
Memorandum  Opinion  and  Order 
further  refines  the  eligibility  standards 
for  the  new  entrant  bidding  credit.  The 
Commission  believes  that  attributing  the 
mass  media  interests  (if  any)  held  by 
very  substantial  investors  in  bidders 
claiming  new  entrant  status  will  help 
properly  limit  the  scope  of  the  bidding 
credit  to  those  truly  new  entities 
intended  to  benefit  from  the  credit  (and 
who  are  likely  to  be  small  businesses). 
In  addition,  adoption  of  this  attribution 
policy  should  reduce  the  likelihood  of 
bidder  manipulation  of  the  eligibility 
standards  for  the  bidding  credit 

The  Commission  alsobelieves  that 
setting  this  attribution  benchmark  at 
33%  reasonably  balances  its  interest  in 
capturing  investor  relationships  that 
provide  a  realistic  potential  to  influence 
the  core  operating  functions  of 
broadcast  auction  applicants,  and  the 
needs  of  prospective  auction  applicants 
(including  small  businesses)  to  obtain 
financing.  This  33%  equity/debt 
attribution  standard  does  not  preclude 
an  individual  or  entity  (including  any 
existing  broadcaster)  from  inves^ig  any 
amount  in  a  prospective  broadcast 
auction  applicant.  Nor  does  this  33% 
equity/d^  standard  require  an 
applicant  claiming  new  entrant  status  to 
contribute  a  mininmin  amount  of 
equity,  or  otherwise  affect  an  applicant's 
right  to  participate  in  a  broadcast 
auction.  Because  this  standard  only  - 
establishes  that  the  attributable  media 
interests  (if  any)  of  an  investor  who 
holds  more  than  a  33%  equity  and/or 
debt  interest  in  a  broadcast  auction 
bidder  will  be  attributable  to  that  bidder 
for  determining  its  status  as  a  new 
entrant,  the  Commission  concludes  that 
adoption  of  the  33%  equity/debt 
standard  should  not  unduly  hinder  the 
ability  of  broadcast  licensees  generally, 
or  broadcast  auction  applicants 
specifically,  to  obtain  capital. 

VI.  Report  to  Congress 

The  Commission  will  send  a  copy  of 
this  Memorandum  Opinion  and  Order, 
including  this  Second  Supplemental 
FRFA,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 


Regidatory  Enforcement  Fairness  Act  of 
1996.  See  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  the  Memorandum  Opinion  and 
Order,  including  the  Second 
Supplemental  FKFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
Memorandum  Opinion  and  Order  and 
Second  Supplemental  FRFA  (or 
siunmaries  thereof)  will  also  be 
published  in  the  Federal  Register.  See 
5  U.S.C.  604(b). 

Authority  for  issuance  of  this 
Memorandum  Opinion  and  Order  is 
contained  in  Sections  4  (i)  and  (j),  301, 
303(f),  303(g),  303(h),  303(j),  303(r), 
307(c).  308(b),  309(j).  3090)  and  403  of 
the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  154(j).  301, 
303(f),  303(g).  303(h),  a03(j),  303(r). 
307(c).  308(b).  309(j).  3090)  and  403. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  Reporting  and 
recordkeeping  requirements.  Television 
broadcasting. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Change 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334,  and 
336. 

2.  Section  73.5008  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  73.5008    Definitions  applieabto  for 
dMignalsd  entity  provisions. 

(c)  An  attributable  interest  in  a 
winning  bidder  or  in  a  mediiun  of  mass 
comjnunications  shall  be  determined  in 
accordance  with  §  73.3555  and  Note  2. 
In  addition,  the  attributable  mass  media 
interests,  if  any,  held  by  an  individual 
or  entity  with  an  equity  and/or  debt 
interest(s)  in  a  winning  bidder  shall  be 
attributed  to  that  winning  bidder  for 
purposes  of  determining  its  eligibility 
for  the  new  entrant  bidding  credit,  if  the 
equity  (including  all  stockholdings, 
whether  voting  or  nonvoting,  common 
or  preferred)  and  debt  interest  or 
interests,  in  the  aggregate,  exceed  thirty- 
three  (33)  percent  of  the  total  asset  value 


(defined  as  the  aggregate  of  all  equity 
plus  all  debt)  of  the  winning  bidder. 

fFR  Doc.  99-21471  Filed  8-17-99;  8:45  am) 
BILIJNO  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 

[Docket  No.  990304062-9062-01;  I.D. 
081399A] 

Fisheries  Of  the  Exclusive  Economic 
Zone  Off  Alaska;  Northern  RockAsh  In 
Hie  Weatwm  Regulatory  Area  of  the 
QuN  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting,  directed 
fishing  for  northern  rockfish  in  the 
Western  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  1999  total 
allowable  catch  (TAC)  of  northern 
rockfish  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  13, 1999,  through 
2400  hrs,  A.l.t.,  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-481-1780  or 
tom.pearson@noaa.gov. 
SUPf>LEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  1999  TAC  of  northern  rockfish  in 
the  Western  Regulatory  Area  of  the  Gulf 
of  Alaska  was  established  by  the  Final 
1999  Harvest  Specifications  of 
Groundfish  for  the  GOA  (64  FR  12094, 
March  11, 1999)  as  840  metric  tons  (mt), 
determined  in  accordance  with 
§679.20(c)(3)(ii). 

hi  accordance  with  §  679.20(d)(l)(i), 
the  Administrator.  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1999  TAC  for 
northern  rockfish  has  been  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  740  mt,  and  is  setting  aside 
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the  rfnaining  100  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§67g.pG(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Consaquently,  NMFS  is  prohibiting 
directed  fishing  for  northern  rockfish  in 
the  Vy^BStern  Regulatory  Area. 

imum  retainable  bycatch  amoiuits 
found  in  the  regidations  at 
l.{20(e)  and  (f). 

cation 

Thdk  action  responds  to  the  best 
avaiMile  information  recenUy  obtained 
fromj  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1999  TAG  of 
northern  rockfish  for  the  Western 
Regulatory  Area  of  the  GOA.  A  delay  in 
the  eiffective  date  is  impracticable  and 
cont^^  to  the  public  interest.  Further 
delay  would  only  result  in  overharvest. 
NMF$  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
und^i  5  U.S.C.  553(d),  a  delay  in  the 
effecjtive  date  is  hereby  waived. 

This  action  is  required  by  50  CFR 
679.^b  and  is  exempt  from  review  under 
E.0. 112866. 

Aathority:  16  U.S.C.  1801  et  seq. 
Daud:  August  13, 1999. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  pi)c.  99-21434  Filed  8-13-99;  3:14  pm] 
BILUM  CODE  3$10-2a-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  990304062-9062-01 ;  I.D. 
081299A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiasica;  Pacific  Ocean  Perch 
in  the  West  Yakutat  District 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure.' 

summary:  NMFS  is  opening  directed 
fishing  for  Pacific  ocean  perch  in  the 
West  Yakutat  District  of  the  Gulf  of 
Alaska  management  area  (GOA).  This 
action  is  necessary  to  fully  utilize  the 
1999  total  allowable  catch  (TAG)  of 
Pacific  ocean  perch  in-this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  600  and  50  CFR  part  679. 

The  1999  TAG  of  Pacific  ocean  perch 
in  the  West  Yakutat  District  of  the  GOA 
was  established  by  the  Final  1999 
Harvest  Specifications  of  Groundfish  for 
the  GOA  (64  FR  12094,  March  11, 1999) 


as  820  metric  tons  (mt),  determined  in 
accordance  with  §  679.20(c)(3)(ii). 

The  Administrator,  Alaska  Region, 
NMFS,  has  established  a  directed 
fishing  allowance  of  670  mt,  and  set 
aside  the  remaining  1 50  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  The  fishery  for  Pacific  ocean 
perch  in  the  West  Yakutat  District  of  the 
GOA  was  closed  to  directed  fishing 
under  §679.20(d)(l){iii)  on  July  19, 
1999,  (64  FR  39090,  July  21, 1999). 

NMFS  has  determined  that  as  of  July 
31, 1999,  217  mt  remain  in  the  directed 
fishing  allowance.  Therefore,  NMFS  is 
terminating  the  previous  closiue  and  is 
opening  directed  fishing  for  Pacific 
ocean  perch  in  the  West  Yakutat  District 
of  the  GOA. 

Classification 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  recently 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  Pacific 
ocean  perch  TAC.  Providing  prior  notice 
and  opportunity  for  public  comment  for 
this  action  is  impracticable  and  contrary 
to  the  public  interest.  NMFS  finds  for    - 
good  cause  that  the  implementation  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

"This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  13, 1999 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-21433  Filed  8-13-99;  3:14  pm] 
BILUNG  CODE  3510-22-^      - 
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persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 

lOCFRPartSO 

mN3150-AQ22 

ENmination  Of  tlw  Requbvinent  for 
Noncombuslibto  Hr«  Banrlar 
PwittwUon  Seal  Mrtftote  and  Other 
Minor  ChangM 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  fire  protection  regulations  to 
remove  the  requirement  that  fire  barrier 
penetration  seal  materials  be 
noncombustible,  and  to  make  other 
minor  changes.  The  proposed  rule 
would  also  include  editorial  changes  to 
comply  with  the  Presidential 
memorandum  dated  June  1, 1998, 
entitled,  "Plain  Language  in 
Government  Writing." 
DATES:  Submit  comments  by  November 
1, 1999.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assiire  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  comments  to  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff, 
Mail  Stop  0-16C1. 

Deliver  comments  to  One  White  Flint 
North.  11555  Rockville  Pike,  Rockville, 
Maryland,  20852,  between  7:30  a.m.  and 
4:15  p.m.  on  Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at  NRC  Public  Document 
Room,  2120  L  Street,  NW  (Lower  Level), 
Washington,  DC. 

You  may  also  submit  comments  via 
the  NRC's  interactive  rulemaking  Web 
site  through  the  NRC  home  page  <http:/ 
/ruleforum.llnl.gov>.  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  Web  browser 
supports  that  function.  For  information 


about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher  at  301-415- 
5905;  or  by  e-mail  at  CAG@nrc.gov. 
Comments  received  may  also  be  viewed 
and  downloaded  electronically  at  this 
Web  site. 

Single  copies  of  NUREG-1552,  "Fire 
Barrier  Penetration  Seals  in  Nuclear 
Power  Plants,"  and  NUREG-1552, 
Supp.  1,  which  are  related  to  this 
rulemaking,  may  be  obtained  by  writing 
to  U.S.  Nuclear  Regulatory  Commission, 
Reproduction  and  Distribution  Services 
Section.  OCIO,  Washington,  DC  20555- 
0001;  or  by  fax  at  301-415-5272. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniele  Oudinot,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  telephone  301-415- 
3731;  e-mail  DHO©nrc.gov 
SUPPLEMENTARY  INFORMATION: 

I.  BackgrtHind 

The  NRC  conducted  a  technical 
assessment  of  fire  barrier  penetration 
seals.  The  NRC  docwnented  the  results 
of  its  assessment  in  SECY-96-146, 
"Technical  Assessment  of  Fire  Barrier 
Penetration  Seals  in  Nuclear  Power 
Plants,"  July  1;  1996;  in  NUREG-1552, 
"Fire  Barrier  Penetration  Seals  in 
Nuclear  Power  Plants,"  July  1996;  and 
in  NUREG-1552,  Supplement  1.  January 
1999.  In  these  reports,  the  NRC  stated 
that,  on  the  basis  of  its  findings,  the 
noncombustibility  criterion  for 
penetration  seal  materials  that  is 
specified  in  the  NRC  fire  protection 
regulation  and  review  guidance  does  not 
contribute  significantly  to  safety,  and 
recommended  that  this 
noncombustibility  criterion  be  deleted. 

n.  Proposed  Action 

The  NRC  is  proposing  to  amend  the 
regulations  governing  fire  protection  in 
§  50.48,  and  Appendix  R  to  Part  50  of 
Title  10  of  the  Code  of  Federal 
Regulations  (Appendix  R).  The 
proposed  amendments  would  remove 
the  words  "shall  utilize  only 
noncombustible  materials  and"  in  10 
CFR  Part  50,  Appendix  R,  Section  III.M, 
"Fire  Barrier  Cable  Penetration  Seal 
Qualification;"  remove  footnote  3  from 
§  50.48(a);  remove  footnote  4  from 
§  50.48(b);  remove  §§  50.48  (c),  (d),  and 
(e);  correct  a  spelling  error  in  footnote 
2  of  Appendix  R,  Section  m.G.,  "fire 
protection  of  safe  shutdown  capability;" 
and  make  editorial  changes. 


m.  Discussion 

1.  Fire  Barrier  Penetmtion  Seals 

Appendix  R,  Section  III.M  currently 
states:  "Penetration  seal  designs  shall 
utilize  only  noncombustible  materials 
and  shall  be  qualified  by  tests  that  are 
comparable  to  tests  used  to  rate  fire 
barriers."  The  NRC  is  proposing  to 
amend  Appendix  R,  Section  III.M,  by 
removing  the  words  "shall  utilize  only 
noncombustible  materials  and  .  .  ." 

The  technical  basis  for  removing  the 
noncombustibility  requirement  for  fire 
barrier  penetration  seal  materials  is 
documented  in  NUREG-1552  and 
NUREG-1552,  Supplement  1.  A 
summary  of  the  technical  basis  for  this 
action  follows. 

NRC  requirements  and  guidelines  for 
penetration  seals  appear  in  a  number  of 
documents.  In  1971.  the  NRC 
promulgated  General  Design  Criterion 
(GDC)  3,  "Fire  protection."  and 
subsequently  developed  specific 
guidance  for  implementing  GDC  3; 
Branch  Technical  Position  (BTP) 
Auxiliary  Power  Conversion  Systems 
Branch  (APCSB)  9.5-1,  "Guidelines  for 
Fire  Protection  for  Nuclear  Power 
Plants,"  May  1, 1976;  and  Appendix  A 
to  BTP  APCSB  9.5-1.  "GuideUnes  for 
Fire  Protection  for  Nuclear  Power  Plants 
Docketed  Prior  to  July  1, 1976," 
February  24, 1977.  Most  licensees 
complied  with  most  of  the 
implementing  guidance.  To  resolve  the 
contested  issues,  the  NRC  published  the 
final  fire  protection  rule  (§  50.48)  and 
Appendix  R  to  10  CFR  Part  50  on 
November  10, 1980  (45  FR  76602).  It  i^ 
important  to  note  that  Appendix  R  is 
not  a  set  of  generically  applicable  fire 
protection  requirements  and  applies 
only  to  plants  that  were  operating  before 
January  1, 1979. 

The  record  for  Appendix  R  does  not 
disclose  technical  basis  for  including 
the  noncombustibility  criterion  in 
Appendix  R.  The  noncombustibility 
criterion  is  not  included  in  BTP  APCSB 
9.5-1,  Appendix  A  to  BTP  APCSB  9.5- 
1,  or  in  the  industry  fire  endiu'ance  test 
standards.  Also,  §  50.48  does  not 
address  the  use  of  combustible 
materials.  Although  GDC  3  states  that 
noncombustible  and  heat-resistant 
materials  must  be  used  wherever 
practical,  GDC  3  does  not  preclude  the 
use  of  combustible  materials.  In  fact, 
combustible  materials  are  installed  in 
nuclear  power  plants.  In  general,  when 
these  materials  are  incorporated  as 
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integrje  1  components  of  the  plant  fire 
protec  ion  program,  including  the  fire 
hazard  analysis,  they  are  acceptable. 

Fire  harrier  penetration  seals  are  one 
element  of  the  defense-in-depth  concept 
at  nuclear  power  plants.  The  objectives 
of  thejdefense-in-depth  concept  are  to: 

(1)  reevent  fires  firom  starting; 

(2)  Promptly  detect,  control,  and 
extin^sh  those  fires  that  do  occur;  and 

(3)Rrotect  structines,  systems,  and 
complements  important  to  safety  so  that 
a  fire  that  is  not  extinguished  prompUy 
will  not  prevent  the  safe  shutdov«i  of 
the  plant. 

To  Bichieve  defense  in  depth,  each 
operajt^ng  reactor  maintains  an  NRC- 
apprdved  fire  protection  program. 
Nuclear  power  plants  are  divided  into 
separWR  areas  by  structinal  fire  barriers, 
such  'fk  walls  and  floor-ceiling 
assen^plies  whose  fire-resistance  rating, 
typically  1, 2,  or  3  hours,  is  determined 
by  testing.  The  function  of  these 
structWal  barriers  is  to  prevent  a  fire 
that  starts  in  one  area  from  spreading  to 
anotbi^r  area.  Penetration  seals  are  used 
to  clcne  openings  through  the  structural 
fire  b^i^riers.  The  intended  design 
funct|6n  of  the  penetration  seal  is  to 
confiUs  a  fire  to  the  area  in  which  it 
startea  and  to  protect  important 
equipment  within  an  area  from  a  fire 
outside  the  area.  As  for  other  fire 
barrisrs,  the  fire-resistance  rating  of  the 
peneteation  seals  is  determined  by 
testing. 

The  ability  of  a  particular  penetration 
seal  tn  achieve  its  intended  design 
functlpn  (i.e.,  to  contain  a  fire),  as 
deteritined  by  a  fire  endurance  test 
condilcted  in  accordance  with  an 
industry  standard,  is  the  foremost 
desig^  consideration.-  In  the  report 
dociunenting  the  results  of  the  fire 
barrier  penetration  seal  reassessment, 
the  NKC  concluded  the  following: 

{l)|'lTiere  are  no  reports  of  fires  that 
chall^liged  the  ability  of  nuclear  power 
plant  fire-rated  penetration  seals  to 
confine  a  fire. 

(2)  I A  large  body  of  fire  endurance 
tests  had  established  the  fire-resistive 
capap  lities  of  the  penetration  seal 
matet  als,  designs,  and  configurations 
instal  ed  in  nuclear  power  plants. 

(3)]  tf  penetration  seals  are  properly 
desimed.  tested,  configured,  installed, 
insp^ed,  and  maintained,  there  is 
reasdiiable  assurance  that  they  will 
provide  the  fire  resistance  of  the  tested 
confiouration,  maintain  the  fire-resistive 
inte^ty  of  the  fire  barriers  in  which 
they  t^  installed,  and  confine  the  fire 
to  thelarea  of  origin. 

Thia  NRC  evaluated  silicone-based 
penetration  seal  materials  that  are 
combustible  and  are  the  most  widely 
used  laaterials  for  penetration  seals 


throiighout  the  commercial  nuclear 
power  industry.  In  presenting  the 
results  of  its  evaluation  in  NUREG-1552 
and  in  NUREG-1552,  Supplement  1,  the 
NRC  concluded  the  following: 

(1)  Properly  tested,  configured, 
installed,  and  maintained  silicone-based 
penetration  seals  are  not  credible  fire 
hazards. 

(2)  Despite  the  fact  that  a  silicone- 
based  penetration  seal  could  contribute 
some  fiiel  to  a  fire,  its  relative 
contribution  to  overall  fire  severity 
would  be  negligible. 

(3)  Qualified  silicone-based  fire 
barrier  penetration  seals  can  accomplish 
their  intended  design  function;  and 

(4)  The  benefits  of  the  silicone-based 
penetration  seal  materials  outweigh  any 
potential  concerns  regarding  material 
combustibility. 

2.  Footnotes  3  and  4m§  50.48 

Footnote  3  in  §  50.48(a)  states  that 
basic-fire  protection  guidance  for 
nuclear  power  plants  is  contained  in 
two  NRC  documents:  Branch  Technical 
Position  (BTP)  Auxiliary  Power 
Conversion  System  Branch  (APCSB) 
9.5-1,  "Guidelines  for  Fire  Protection 
for  Nuclear  Power  Plants"  (for  new 
plants  docketed  after  July  1, 1976), 
dated  May  1976,  and  Appendix  A  to 
BTP  APCSB  9,5-1,  "Guidelines  for  Fire 
Protection  for  Nuclear  Power  Plants 
Docketed  Prior  to  July  1, 1976"  (for 
plants  that  were  operating  or  in  various 
st^es  of  design  of  construction  before 
July  1, 1976),  dated  August  23, 1976. 
Footnote  3  also  refers  to  footnote  4  in 
§  50.48(b),  that  lists  four  additional 
documents  related  to  permissible 
alternatives  to  satisfy  Appendix  A  to 
BTP  APCSB  9.5-1.  The  six  dociunents 
that  are  referred  to  in  footnotes  3  and  4 
no  longer  reflect  accurately  the  guidance 
docimients  published  by  the  NRC. 

Footnotes  3  and  4  were  not  intended 
to  be  rulemaking  requirements  but 
rather  statements  of  fact.  The  footnotes 
reflected  the  Conmussion's  approval  of 
the  NRC  staffs  practice,  as  reflected  in 
Branch  Technical  Position  (BTP)  APCSB 
9.5-1  and  in  its  Appendix  A,  that  the 
date  of  the  docketing  of  the  construction 
permit  would  determine  tbe  NRC  staffs 
review  criteria  for  verifying  compliance 
writh  General  Design  Criterion  (GDC)  3, 
and  that  compliance  with  the  guidance 
of  BTP  APCSB  9.5-1  or  its  Appendix  A 
and  the  other  listed  guidance 
dociunents  woidd  establish  compliance 
with  GDC  3.  The  NRC  has  completed  its 
review  of  the  fire  protection  programs  at 
all  operating  reactors  and  has  issued 
license  conditions  that  establish  the 
licensing  bases  for  each  reactor.  The 
licensing  bases  may  include  the 
documents  listed  in  footnotes  3  and  4 


but  typically  include  a  nimiber  of  other 
gmdance  dociunents  that  the  NRC 
issued  after  it  promulgated  §  50.48.  In 
addition,  the  licensees  included  the  fire 
protection  licensing  basis  for  each 
reactor  in  the  Updated  Final  Safety 
Analysis  Report  for  the  &cility. 
Footnotes  3  and  4  have  served  their 
purpose  and  are  not  needed  by  the  NRC 
or  the  licensees  to  maintain  the  fire 
protection  licensing  bases  for  the 
reactors. 

The  proposed  rule  change  would  not 
affect  or  change  the  licensing  basis  for 
any  plant.  However,  it  would  make  10 
CFR  50.48  consistent  with  other  reactor 
regulations  that  do  not  identify 
guidance  documents.  It  would  also 
eliminate  the  need  to  update  the 
footnotes  to  include  the  large  number  of 
guidance  dociunents  thai  the  NRC  has 
issued  since  it  promulgated  §  50.48  and 
to  conduct  future  rulemakings  to  add 
new  guidance  documents  as  they  are 
issued.  The  proposed  change  would  also 
resolve  an  inconsistency  between  the 
information  in  footnote  3  to  §  50.48  and 
the  regulatory  requirements  of 
§50.34(g)(l)(ii).  Specifically 
§50.34(g)(l)(ii)  states,  in  part,  that 
"AppUcations  for  light  water  cooled 
nuclear  power  plant  construction 
permits,  manufacturing  licenses,  and 
preliminary  or  final  design  approvals  for 
standard  plants  docketed  after  May  17, 
1982,  shall  include  an  evaluation  of  the 
facility  against  the  SRP  *  *  *," 
whereas,  footnote  3  indicates  that  the 
fire  protection  portions  of  these 
appUcations  would  be  reviewed  against 
BTP  APCSB  9.5-1. 

3.  Implementation  Requirements  in 
§  50.48  (c),(d).and.(e) 

Paragraphs  (c)  and  (d)  of  §  50.48 
currently  list  schedule  requirements 
that  were  added  to  the  Code  of  Federal 
Regulations  when  Appendix  R  became 
effective  on  February  17, 1981.  These 
requirements  apply  to  nuclear  power 
plants  licensed  before  January  1. 1979, 
and  involve  fire  protection  installation 
modifications,  revisions  of 
administrative  controls,  manpower 
changes,  and  training.  These 
requirements  were  to  be  completed  on 
a  schedule  determined  by  the  provisions 
specified  in  §  50.48  (c)  and  (d).  All 
schedular  requirements  of  §  50.48  (c) 
and  (d)  have  been  implemented  and 
need  not  be  retained. 

Paragraph  (e)  of  §  50.48  currently 
specifies  that  nuclear  power  plants 
hcensed  after  January  1, 1979.  shall 
complete  all  fire  protection 
modifications  needed  to  satisfy  GDC  3 
of  Appendix  A  to  10  CFR  Part  50  in 
accordance  with  the  provisions  of  their 
licenses.  License  conditions  pertaining 
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to  fire  protection  have  been 
implemented  at  all  plants.  Therefore. 
§  50.48(e)  has  been  implemented  and 
need  not  be  retained. 

4.  Grammatical  Correction 

Footnote  2  to  Section  in.G.3  of 
Appendix  R  currently  reads, 
"Alternative  shutdown  capability  is 
provided  by  rerouting,  relocating,  or 
modificating  of  existing  systems; 
dedicated  shutdown  capability  is 
provided  by  inatalling  new  structures 
and  systems  for  the  function  of  post-fire 
shutdown."  This  amendment  would 
replace  the  words  "modificating  of 
with  "modifying." 

IV.  Plain  Language 

The  Presidential  memorandiuu  dated 
June  1, 1998,  entitled,  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Federal  Government's  writing  be  in 
plain  language  (63  FR  31883,  June  10, 
1998).  In  compliance  with  this  directive, 
editorial  changes  have  been  made  in 
these  proposed  amendments  to  improve 
the  readability  of  the  existing  language 
of  the  provisions  being  revised.  Inese 
types  of  changes  are  not  discussed 
further  in  this  document.  The  NRC 
requests  comments  on  this  proposed 
rule  specifically  with  respect  to  the 
clarity  and  effectiveness  of  the  language 
used  in  this  notice.  Comments  on  die 
language  used  should  be  sent  to  the 
NRC  as  indicated  under  the  ADDRESSES 
heading. 

V.  Finding  of  No  Significant 
Environniental  Impact 

Environmental  Assessment 

The  NRC  has  determined,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  the  Commission's 
regulations  in  Subpart  A  of  10  CFR  Part 
51,  that  the  proposed  amendments,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment;  therefore,  an 
environmental  impact  statement  is  not 
required. 

1 .  The  Proposed  Action 

The  NRC  is  proposing  to  amend  its 
regulations  that  require  fire  barrier 
penetration  seal  materials  to  be 
noncombustible  and  to  make  minor 
changes  to  §  50.48  and  to  Appendix  R. 

These  minor  changes  are  to  remove 
footnote  3  bom  %  50.48(a)  and  footnote 
4  from  §  50.48(b):  remove  paragraphs 
(c),  (d),  and  (e)  fit>m  §  50.48;  correct  a 
grammatical  error  in  footnote  2  to 
Section  III.G.3  of  Appendix  R;  and  make 
editorial  changes. 


2.  Need  for  the  Rulemaking  Action 

The  technical  basis  for  removing  the 
noncombustibility  requirement  for  fire 
barrier  penetration  seal  materials  is 
documented  in  NUREG-1552,  "Fire 
Barrier  Penetration  Seals  in  Nuclear 
Power  Plants,"  July  1996;  and  in 
NUREG-1552,  Supplement  1,  January 
1999.  hi  these  reports,  the  NRC  staff 
stated  that  the  noncombustibUity 
criterion  for  penetration  seal  materials 
specified  in  die  NRC  fire  protection 
regulations  and  review  guidance  does 
not  contribute  significantiy  to  safety  and 
recommended  that  this 
noncombustibility  criterion  be  deleted. 
In  a  staff  requirements  memorandum 
dated  June  30, 1998,  the  Commission 
directed  the  NRC  staff  to  amend  Section 
m.M  of  Appendix  K  to  Part  50  of  Title 
10  of  the  Code  of  Federal  Regidations 
(Appendix  R)  to  eliminate  the 
noncombustibility  requirement  for 
penetration  seal  material  and  to  make 
other  minor  changes  to  the  fire 
protection  regulations.  These  minor 
changes  include  the  deletion  of 
references  that  no  longer  reflect 
accurately  the  guidance  documents 
pubUshed  by  the  NRC  in  footnotes  3  and 
4  of  §  50.48,  the  deletion  of  schedular 
requirements  that  have  been 
implemented  in  §  50.48(c)  and  (d),  and 
a  grammatical  correction  in  footnote  2  to 
Section  III.G.3  of  Appendix  R.  The  NRC 
is  also  taking  advantage  of  this 
rulemaking  to  make  editorial  changes  to 
comply  with  the  Presidential 
memorandum  dated  June  1, 1998, 
entiUed,  "Plain  Language  in 
Government  Writing."  The  proposed 
change  woiUd  remove  a  requirement 
that  does  not  contribute  significantiy  to 
safety.  It  constitutes  a  burden  reduction 
for  the  NRC  and  for  the  licensees. 

3.  "No  Regulatory  Action  "  Alternative 

No  regulatory  action  would  continue 
the  regulatory  burden  on  licensees  and 
on  the  NRC.  Silicone-based  material  is 
currenUy  the  material  of  choice  for  fire 
barrier  penetration  seals  and  is 
Combustible.  The  NRC  has  performed  an 
assessment  of  silicone-based  penetration 
seal  materials  and  concluded  that  the 
benefits  of  the  silicone-based  materials 
in  penetration  seals,  such  as  high- 
temperature  stability,  flexibility,  and 
resistance  to  the  effects  of  radiation 
exposure  and  aging,  outweigh  any 
potential  concerns  regarding  material 
combustibility.  In  the  past,  licensees 
using  silicone-based  penetration  seal 
materials  have  requested  and  been 
granted  exemptions  from  the 
requirement  of  Section  IH.M  of 
Appendix  R  to  Part  50,  regarding  the  use 
of  noncombustible  materials,  provided 


the  seals  are  qualified  by  fire  endurance 
tests  conducted  in  accordance  with  an 
industry  standard.  Under  the  current 
rule,  licensees  who  choose  penetration 
seals  made  of  silicone-based  materials 
for  the  replacement  of  existing  seals  or 
the  installation  of  new  seals  must 
request  exemptions  from  the 
requirement  of  Section  in.M  of 
Appendix  R  to  the  extent  that  the 
silicone-based  material  is  combustible. 
These  requests  for  exemption  woiUd 
increase  die  r^ulatory  burden  on  both 
the  NRC  and  on  the  licensees,  and 
would  present  no  safety  benefit.  No 
regulatory  action  regarding  the  removal 
of  footnote  3  in  §  50.48(a),  footnote  4  in 
§  50.48  (b).  and  §§  50.48  (c).  (d),  and  (e) 
would  have  a  negative  regulatory  impact 
for  the  following  reasons.  Foolaotes  3 
and  4  in  §  50.48  are  inacciuate  and 
incomplete.  In  addition,  the  information 
in  footnote  3  is  inconsistent  with  the 
regulatory  requirements  contained  in 
§  50,34(g)(l)(ii).  The  requirements  in 
§§  50.48  (c).  (d).  and  (e)  have  been 
implemented  and  need  not  be  retained. 
No  regulatory  action  regarding  the 
correction  of  a  grammatical  error  in 
footnote  2  to  Section  ni.G.3  of  Appendix 
R  to  Part  50,  which  is  administrative  in 
nature,  would  not  have  any  regulatory 
impact. 

4.  Environmental  Impacts  of  the 
Proposed  Amendment  and  the 
Alternative 

The  environmental  impacts  of  the 
proposed  amendment,  as  well  as  the 
alternative,  are  considered  negligible  by 
the  NRC.  The  NRC  has  determined  that 
the  ability  of  a  particidar  penetration 
seal  to  achieve  its  intended  design 
function  (i.e.,  to  contain  a  fire),  as 
determined  by  a  fire  endiuance  test 
conducted  in  accordance  with  an 
industry  standard,  is  the  foremost 
design  consideration.  The  proposed 
amendment  would  not  impact  the 
ability  to  shut  down  the  plant  safely  in 
the  event  of  a  fire  and  would  provide  a 
level  of  safety  equivalent  to  that  attained 
by  compliance  with  Section  III.M  of 
Appendix  R  to  10  CFR  Part  50.  There  is 
no  environmental  impact  associated 
with  the  other  changes  which  are 
administrative  in  nature.  On  this  basis, 
the  NRC  concludes  that  there  are  no 
radiological  environmental  impacts 
associated  with  this  proposed 
amendment.  If  no  regulatory  action  were 
taken  in  regard  to  the  noncombustibility 
requirement  of  Section  III.M  of 
Appendix  R  there  would  be  no 
radiological  environmental  impact,  the 
same  as  the  proposed  action.  No 
regulatory  action  regarding  the  changes 
in  §  50.48  (and  the  correction  of  an  error 
in  footnote  2  to  Section  in.G.3  of 
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Appe  a  dix  R.  which  is  administrative  in 
nature  would  have  no  radiological 
impact  on  the  environment. 

With  regard  to  potential 
nonnidiological  impacts,  the  proposed 
amenjc^ent  does  not  affect 
nonr^diological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  NRC  concludes  that  there 
are  no  significant  nonradiological 
envirptunental  impacts  associated  with 
the  proposed  amendment. 

\of  Agencies  and  Persons 
ited 

Mii^h  of  the  technical  information 
required  for  this  rulemaking  was 
obtained  directly  from  technical  experts 
within  the  NRC.  No  other  agencies  were 
consulted  in  preparing  this 
lental  assessment. 

irwork  Reduction  Act 
lent 

;  proposed  rule  does  not  contain 
a  neW'or  amended  information 
collection  requirement  subject  to  the 
PapefWork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Officej  of  Management  and  Budget, 
appr«|)Val  number  3150-0011. 

Pubiki  Protection  Notification 

If  a  means  used  to  impose  an 
infortiation  collection  does  not  display 
a  cmtfently  valid  OMB  control  number, 
the  f^C  may  not  conduct  or  sponsor, 
and  A  person  is  not  required  to  respond 
to,  tbj^  information  collection. 

itory  Analysis 

NRC  has  prepared  the  following 
ory  analysis  for  the  proposed 


iement  of  the  Problem 

I  NRC  is  proposing  to  amend  its 
regulj^tions  regarding  the  requirement 
for  fire  barrier  penetration  seal  materials 
to  be  Qoncombustible  and  is  also 
proposing  to  make  minor  changes  to 
§  50.4JB  and  to  Appendix  R  to  10  CFR 
Part  50.  The  proposed  changes  would 
remove  footnote  3  from  §  50.48(a)  and 
footnote  4  frtjm  §  50.48(b);  remove 
paragraphs  (c),  (d),  and  (e)  from  §  50.48; 
correct  a  grammatical  error  in  footnote 
2  to  Section  III.G.3  of  Appendix  R;  and 
mak^leditorial  changes  to  comply  with 
the  Presidential  memorandum  dated 
June  1, 1998,  entitled,  "Plain  Language 
jtyemment  Writing." 


inC^tJ 


]ectives  of  the  Rulemaking 

Tlia  main  objective  of  the  proposed 
rule  \p  to  remove  the  requirement  of 
Sectldn  III.M  of  Appendix  R  to  10  CFR 
Part  5  0  that  fire  barrier  penetration  seal 


materials  be  noncombustible.  In 
addition,  this  rule  would  remove  certain 
parts  of  §  50.48,  correct  a  grammatical 
error  in  Appendix  R,  and  make  editorial 
changes. 

3.  Alternative 

The  alternative  of  no  regulatory  action 
would  continue  the  unnecessary 
regulatory  burden  on  licensees  and  on 

the  NRC. 

4.  Consequences 

Removing  the  requirement  that  fire 
barrier  penetration  seal  materials  be 
noncombustible  from  Section  III.M  of 
Appendix  R  to  Part  50  would  lessen  the 
unnecessary  regidatory  biuden  on 
licensees  and  on  the  NRC  staff.  It  would 
allow  licensees  to  use  combustible 
materials  in  penetration  seals  without 
requesting  an  exemption  from  the 
requirement  in  Section  III.M  of 
Appendix  R  regarding  the 
noncombustibility  of  penetration  seal 
materials,  provided  the  seals  are 
qualified  by  fire  endurance  tests 
comparable  to  those  used  to  rate  fire 
barriers  and  conducted  in  accordance 
with  an  industry  standard.  The  other 
minor  changes  are  administrative  and 
would  not  affect  the  regulatory  burden 
on  licensees. 

5.  Value  Impact  Analysis 

The  value  (benefit)  and  impact  (cost) 
of  the  proposed  changes  are  estimated 
below.  Section  III.M  of  Appendix  R  to 
10  CFR  Part  50  applies  to  the  plants  that 
were  operating  before  January  1, 1979, 
and  had  open  items  when  Appendix  R 
was  published.  As  detailed  in  NUREG- 
1552,  Supplement  1,  Section  III.M  of 
Appendix  R  applies  to  5  operating 
reactors.  In  order  to  estimate  the  benefit 
of  the  proposed  change,  the  NRC 
assumed  that  the  licensees  for  these 
plants  may  replace  some  of  their 
penetration  seals  with  penetration  seals 
made  of  silicone-based  combustible 
material  and  that  these  licensees  request 
an  exemption  from  the  technical 
requirements  of  Section  III.M  of 
Appendix  R.  Labor  cost  is  $145/hr  for  a 
power  reactor  licensee  and  $75/hr  for 
NRC.  The  change  to  Section  III.M  of 
Appendix  R  would  save  licensees  the 
cost  of  preparing  an  exemption  request 
and  would  save  the  NRC  the  cost  of 
preparing  a  safety  evaluation  and 
processing  the  request.  Assuming  a  cost 
saving  of  approximately  $7500  for 
licensees  and  approximately  $2500  for 
NRC  for  each  exemption  request,  the 
total  cost  saving  from  the  change  to 
Section  HI.M  would  be  approximately 
$50,000.  There  would  be  no  benefit  or 
cost  associated  with  the  other  proposed 
changes. 


6.  Decision  Rationale 

The  NRC  reviewed  the  requirement  of 
Section  III.M  of  Appendix  R  during  its 
reassessment  of  fire  barrier  penetration 
seals  and  determined  that  this 
requirement  does  not  contribute 
significantly  to  safety.  The  removal  of 
the  requirement  of  Section  III.M  woiUd 
reduce  the  regulatory  burden  on  the 
licensee  without  reducing  safety.  In 
addition,  the  proposed  rule  would  make 
the  following  minor  changes:  remove 
footnote  3  from  §  50.48(a)  and  footnote 
4  from  §  50.48(b);  remove  paragraphs 
(c),  (d),  and  (e)  from  §  50.48;  correct  an 
error  in  footnote  2  to  Section  III.G.3  of , 
Appendix  R;  and  make  editorial  changes 
to  comply  with  the  Presidential 
memorandum  dated  June  1, 1998, 
entitled,  "Plain  Language  in 
Government  Writing."  The  other 
changes  as  discussed  above  would  not 
change  the  regulatory  biuden  on  the 
licensees  and  do  not  affect  safety. 

Vm.  Regulatory  Flexibility  Act 
Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 
the  Commission  certifies  that  this 
proposed  rule  if  adopted  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Nuclear  power  plant  licensees  do  not 
fall  within  the  definition  of  small 
businesses  as  defined  in  Section  3  of  the 
Small  Business  Act  (15  U.S.C.  632)  or 
the  Commission's  size  standards  at  10 
CFR  2.810  (60  FR  18344;  April  11. 
1995). 

K.  Backfit  Analysis 

The  NRC  has  determined  that  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
because  it  does  not  meet  the  definition 
of  backfit  contained  in  §  50.109(a)(1)  for 
the  following  reasons.  The  removal  of 
the  requirement  that  fire  barrier 
penetration  seals  be  noncombustible  is 
a  permissive  relaxation  of  an  existing 
requirement  and  does  not  constitute 
imposition  of  a  new  requirement.  The 
removal  of  footnotes  3  and  4  from 
§  50.48  does  not  affect  the  licensing 
basis  for  existing  plants,  does  not 
constitute  a  change  in  design 
requirements  for  existing  plants,  and  is 
not  applicable  to  future  plants.  The 
schedular  requirements  contained  in 
paragraphs  (c)  and  (d)  of  §  50.48  apply 
to  plants  licensed  before  February  17. 
1981,  and  have  been  implemented  at 
these  plants.  The  requirements 
contained  in  paragraph  (e)  of  §  50.48 
apply  to  existing  plants  and  have  been 
implemented  at  all  applicable  plants. 
Therefore,  the  removal  of  paragraphs  (c). 
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(d),  and  (e)  from  §  50.48  does  not  affect 
the  licensing  basis  and  does  not 
constitute  a  change  in  design  or  optional 
requirements  for  these  plants.  The 
correction  of  a  grammatical  error  in 
footnote  2  to  Section  III.G.3  of  Appendix 
R  and  the  changes  in  the  language  of 
§  50.48  in  accordance  with  the 
Executive  Order  on  Plain  English  are 
administrative  changes  that  do  not 
change  any  requirement  and  need  not  be 
considered  in  this  backfit 
determination.  For  the  reasons  stated 
above,  a  backiit  analysis  need  not  be 
prepared. 

X.  Vohmtary  Consensus  Standards 

The  National  Technology  Transfer  Act 
nf  IM.'i,  Pub,  L.104-113,  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
volimtary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  The  NRC 
proposes  to  delete  the  Government- 
unique  standard  in  10  CFR  Part  50. 
Appendix  R.  Section  III.M,  which 
requires  that  fire  barrier  penetration 
seals  utilize  only  noncombustible 
materials.  The  NRC  is  not  aware  that 
deletion  of  this  requirement  is 
inconsistent  with  any  volimtary 
consensus  standard.  The  NRC  will 
consider  using  a  voluntary  consensus 
standard  if  an  appropriate  standard  is 
identified.  If  a  voluntary  consensus 
standard  is  identified  for  consideration, 
the  submittal  should  explain  how  the 
voluntary  consensus  standard  supports 
retention  of  the  Government-unique 
standard  or  is  otherwise  inconsistent 
with  deletion  of  the  requirement  and 
why  the  volimtary  consensus  standard 
should  be  used  in  lieu  of  implementing 
the  action  to  delete  the  identified 
Government-unique  standard. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties,  Fire  prevention, 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors.  Radiation 
protection,  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  given  in  the  preamble 
and  under  the  authority  for  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  553,  the  NRC  is 
proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  50. 


PART  50-DOMESTlC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FAaLTTIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102,  103,  104. 105. 161. 
182, 183, 186, 189,  68  Stat.  936.  937.  938, 
948,  953, 954. 955.  956,  as  amended,  sec. 
234,  83  Sut.  444,  as  amended.  (42  U.S.C. 
2132,  2133,  2134.  2135,  2201,  2232,  2233. 
2236,  2239,  2282);  sees.  201,  as  amended, 
202.  206.  88  Stat.  1242,  as  amended,  1244. 
1246  (42  U.S.C.  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 
185, 68  Stat.  955  as  amended  (42  U.S.C.  2131. 
2235),  sec.  102,  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332).  SecUons  50.13,  50.54(dd), 
and  50.103  also  issued  under  sec.  108,  68 
Stat.  939,  as  amended  (42  U.S.C.  2138). 
Section  50.23,  50.35.  50.55,  and  50.56  also 
issued  under  sec.  185, 68  Stat.  955  (42  U.S.C. 
2235).  Sections  50.33a,  50.55a,  and  Appendix 
Q  also  issued  imder  sec.  102,  Pub.  L.  91-190, 
83  Stat.  853  (42  U.S.Q.  4332).  Sections  50.34 
and  50.54  also  issued  under  sec.  204,  88  Stat. 
1245  (42  U.S.Q.  5844).  Sections  50.58,  50.91, 
and  50.92  also  issued  imder  Pub.  L.  97-415, 
96  Stat.  2073  (42  U.S.Q.  2239).  Section  50.78 
also  issued  under  sec.  122,  68  Stat.  939  (42 
U.S.Q.  2152).  Sections  50.80-50.81  also 
issued  under  sec.  184, 68  Stat.  954,  as 
amended  (42  U.S.Q.  2234).  Appendix  F  also 
issued  under  sec.  187,  68  Stat.  954  (42  U.S.Q. 
2237). 

2.  In  §  50.48,  paragraphs  (a),  (b),  and 
(f)  are  revised  to  read  as  follows: 

f  50.48    nra  protectkMi. 

(a)(1)  Each  operating  nuclear  power 
plant  must  have  a  fire  protection  plan 
that  satisfies  Criterion  3  of  appendix  A 
to  this  part.  This  fire  protection  plan 
must: 

(i)  Describe  the  overall  fire  protection 
program  for  the  facility; 

(ii)  Identify  the  various  positions 
within  the  licensee's  organization  that 
are  responsible  for  the  program; 

(iii)  State  the  authorities  that  are 
delegated  to  each  of  these  positions  to 
implement  those  responsibilities;  and 

(iv)  Outline  the  plans  for  fire 
protection,  fire  detection  and 
suppression  capability,  and  limitation  of 
fire  damage. 

(2)  The  plan  must  also  describe 
specific  featiu«s  necessary  to  implement 
the  program  described  in  paragraph 
(a)(1)  of  this  section  such  as — 

(i)  Administrative  controls  and 
personnel  requirements  for  fire 
prevention  and  manual  fire  suppression 
activities; 

(ii)  Automatic  and  manually  operated 
fire  detection  and  suppression  systems; 
and 

(iii)  The  means  to  limit  fire  damage  to 
structures,  systems,  or  components 


important  to  safety  so  that  the  capability 
to  shut  down  the  plant  safely  is  ensured. 

(3)  The  licensee  shall  retain  the  fire 
protection  plan  and  each  change  to  the 
plan  as  a  record  xmtil  the  Commission 
terminates  the  reactor  license.  The 
licensee  shall  retain  each  superseded 
revision  of  the  procedures  for  3  years 
from  the  date  it  was  superseded. 

(b)  Appendix  R  to  this  part  establishes 
fire  protection  features  required  to 
satisfy  Criterion  3  of  appendix  A  to  this 
part  with  respect  to  certain  generic 
issues  for  nuclear  power  plants  licensed 
to  operate  before  January  1. 1979. 

(1)  Except  for  the  requirements  of 
Sections  III.G,  III.J,  and  m.O,  the 
provisions  of  appendix  R  to  this  part  do 
not  apply  to  nuclear  power  plants 
licensed  to  operate  before  January  1, 
1979,  to  the  extent  that— 

(i)  Fire  protection  feattues  proposed 
or  implemented  by  the  licensee  have 
been  accepted  by  the  NRC  staff  as 
satisfying  the  provisions  of  appendix  A 
to  Branch  Technical  Position  (BTP) 
APCSB  9.5-1  reflected  in  NRC  fire 
protection  safety  evaluation  reports 
issued  before  the  effective  date  of 
February  19, 1981;  or 

(ii)  Fire  protection  features  were 
accepted  by  the  NRC  staff  in 
comprehensive  fire  protection  Safety 
evaluation  reports  issued  before 
appendix  A  to  Branch  Technical 
Position  (BTP)  APCSB  9.5-1  was 
published  in  August  1976. 

(2)  With  respect  to  all  other  fire 
protection  features  covered  by  appendix 
R,  all  nuclear  power  plants  licensed  to 
operate  before  January  1, 1979,  must 
satisfy  the  applicable  requirements  of 
appendix  R  to  this  part,  including 
specifically  the  requirements  of  Sections 
ni.G,  ffl.J,  and  ffl.O. 
***** 

(f)  Licensees  that  have  submitted  the 
certifications  required  tmder 
§  50.82(a)(1)  shall  maintain  a  fire 
protection  program  to  address  the 
potential  for  fires  that  could  cause  the 
release  or  spread  of  radioactive 
materials  (i.e.,  that  could  result  in  a 
radiological  hazard). 

(1)  The  objectives  of  the  fire 
protection  program  are  to— 

(i)  Reasonably  prevent  such  fires  from 
occvirring; 

(ii)  Rapidly  detect,  control,  and 
extinguish  those  fires  that  do  occur  and 
that  could  result  in  a  radiolt^cal 
hazard;  and 

(iii)  Ensitre  that  the  risk  of  fire- 
induced  radiological  hazards  to  the 
public,  environment  and  plant 
personnel  is  minimized. 

(2)  The  licensee  shall  assess  the  fire 
protection  program  on  a  regular  basis. 


G.  *  *  * 

3.  Attem 
capability 
indedende 


com; 
consic 
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The  1  ii  xosee  shall  revise  the  plan  as 
appn^^riate  throughout  the  various 
stages  of  facility  decommissioning^ 

(3)[fhe  licensee  may  make  changes  to 
the  fiirte  protection  program  without  NRC 
approval  if  these  changes  do  not  reduce 
the  effectiveness  of  fire  protection  for 
facili^es,  systems,  and  ei^ipment  that 
could  }iesult  in  a  radiological  hazard, 
taking  into  account  the 
deco^iimissioning  plant  conditions  and 
activities. 

3.  ^  Appendix  R,  footnote  2  to. 
Sectiiu  m.G.a  and  Section  m.M  are 
revis^  to  read  as  follows: 

Appc  adix  R  to  Part  5D — Fire  Protectton 
Pn^im  for  Nuclear  Power  Facilities 
Opeiflting  Before  January  1, 1979 


m.Sficific 


Ic  Requirements  * 

G.jl*  * 

3.  /[Itemative  of  dedicated  shutdown 
capanlity  and  its  associated  circuits,' 
indepjmident  of  cables,  systems  or 
compta  nents  in  the  area,  room,  zone  under 
consip  sration  should  be  provided:  •  *  • 

2  Alternative  shutdown  capability  is 
provided  by  rerouting,  relocating,  or 
modifying  existing  systems;  dedicated 
shutdicjwn  capability  is  provided  by  installing 
new  structures  and  systems  for  the  function 
of  postj-fire  shutdown. 
*         f  .      *         *         *     . 

M.  Fire  barrier  cable  penetration  seal 
qualifipation.  Penetration  seal  designs  must 
be  qu^ified  by  tests  that  are  comparable  to 
tests  iied  to  rate  fire  barriers.  The  acceptance 
criteria  for  the  test  must  include  the 
foUov^g: 

1. 1[lke  cable  Rie  barrier  penetration  seal 
has  w^^hstood  the  fire  endurance  test  without 
passa^b  of  flame  or  ignition  of  cables  on  the 
unexposed  side  for  a  period  of  time 
equivment  to  the  fire  resistance  rating 
required  of  the  barrier, 

2.  vae  temperature  levels  recorded  for  the 
unexposed  side  are  analyzed  and 
demo^trate  that  the  maximum  temperature 
is  sufnciently  below  the  cable  insulation 
ignitipb  temperature;  and 

3.  '^be  fire  barrier  penetration  seal  remains 
intact  tnd  does  not  allow  projection  of  water 
beyoiii^  the  unexposed  surface  during  the 
hose  ttream  test. 


DatBD  at  Rockville,  Maryland,  this  11th  day 
of  Auiaist,  1999. 

Foil  the  Nuclear  Regulatory  Conunission. 
AnneHe  Vietti-Cook, 
Secrapry  of  the  Commission. 
[FR  Doc.  99-21396  Filed  8-17-99;  8:45  am) 
cooE7g«Mn-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14CFRPart71 

[Alrapace  Ooclwt  No.  99-ASO-14] 

Propoaed  Amendment  to  Claaa  D  and 
Eatabiiahment  of  Ciaaa  E2  Airapace; 
Fort  Rudnr,  AL 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
amend  Class  D  hours  of  operation  and 
establish  Class  E2  airspace  at  Fort 
Rucker,  AL,  for  the  Cairns  Army  Air 
Field.  The  control  tower  at  Cairns  Army 
Air  Field  is  now  open  0600-0100  daily. 
Therefore,  the  Class  D  airspaCe  hours  of 
operation  are  amended  from  continuous 
to  part  time.  This  action  requires 
establishment  of  Class  E2  surface  area 
airspace  when  the  tower  is  closed  and 
approach  control  service  is  provided  by 
Calms  Army  Radar  Approach  Control 
Facility. 

DATES:  Comments  must  be  received  on 
or  before  September  17, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
99-ASO-14,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  ofBcial  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550, 1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5627. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpfol  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 


acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  99-ASO-14."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed^ule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  AU 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550, 1701  Coliunbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Commiuiications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiue 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  hours  of  operation  and 
establish  Class  E2  surface  area  airspace 
at  Fort  Rucker,  AL,  for  the  Cairns  Army 
Air  Field.  The  control  tower  at  Cairns 
Army  Air  Field  is  open  0600-0100 
daily.  Therefore,  the  Class  D  airspace 
wotdd  be  amended  from  continuous  to 
part  time.  This  actiou  would  also 
establish  Class  E2  surface  area  airspace 
when  the  tower  is  closed  and  approach 
control  service  is  provided  by  Cairns 
Army  Radar  Approach  Control  Facility. 
Class  D  airspace  designations  and  Class 
E  airspace  areas  designated  as  a  surface 
area  for  an  airport  are  published  in 
Paragraphs  5000  and  6002  respectively 
of  FAA  Order  7400.9F,  dated  September 
10, 1998,  and  effective  September  16. 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
and  Class  E  airspace  designations  listed 
in  this  dociunent  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
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established  body  of  technical 
regulations  for  which  firequent  and 
joutine  amendments  are  necessary  to 
keep  them  operationally  ciurent.  It. 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procediues  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  wiU  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatwy 
Flexibility  Act 

Liah  of  Subjects  in  14  CFR  Part  71 

Airspace,  hicorporation  by  Refisrence, 
Navigation  (Air). 

The  Propoaed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  foUows: 

Authority:  49  U.S.C.  106(g).  40103. 40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [AmMMtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragmph  5000    Class  D  Airspace 


ASO  AL  D  Fort  Rucker,  AL  [Revised) 
Cairns  Anny  Air  Field.  AL 

(Lat.  31°16'14"  N..  long.  85"'43'58"  W.) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  2.800  feet  MSL 
within  a  5-niile  radius  of  lat.  31''18'30"  N. 
long.  85°42'20"  W.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
DOD IFR— Supplement  Airport/Facility 
Directory. 


Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas. 

ASO  AL  E2  Fort  Rucker.  AL  (New) 

Within  a  5-mile  radius  of  lat.  31''18'30"  N.. 
long.  85''42'20"  W.  This  Class  E  surface  area 
airspace  is  effective  during  the  specific  days 
and  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
DOD  IFR— Supplement  Airport/Facility 
Directory. 
***** 

Issued  in  College  Park,  Georgia,  on  August 
3. 1999.  * 
Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  99-21037  Filed  8-17-99;  8:45  am) 

BlUJNa  CODE  4S1»-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwt261 
[SW-fRL-6424-«] 

Hazardous  Waste  Management 
Systsm;  Proposed  Exclusion  for 
MsntHyhig  and  Listing  Hazardous 
Waste 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule  and  request  for 

comment. 

summary:  The  EPA  (also,  "the  Agency" 
or  "we"  in  this  preamble)  is  proposing 
to  grant  a  petition  submitted  by 
EhiraTherm,  Incorporated  (DiuaTherm). 
DuraTherm  petitioned  the  Agency  to 
exclude  (or  delist)  desorber  solid  waste 
generated  at  its  recycling  facility  firom 
the  lists  of  hazardous  wastes  contained 
in  40  CFR  261.24.  261.31,  and  261.32. 

DuraTherm  submitted  the  petition 
under  §§  260.20  and  260.22(a).  Section 
260.20  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  §§  260  through  266,  268 
and  273.  Section  260.22(a)  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator  specific"  basis 
fit)m  the  hazardous  waste  lists. 

The  Agency  bases  its  proposed 
decision  to  grant  the  petition  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner.  This 
proposed  decision,  if  finalized, 
conditionally  excludes  the  petitioned 
waste  from  the  reqtiirements  of 
hazardous  waste  regulations  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA). 

We  believe  that  DuraTherm's 
petitioned  waste  is  nonhazardous  with 
respect  to  the  original  hsting  criteria 


and  that  the  waste  pnKess  DuraTherm 
uses  will  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  this  waste.  Their 
process  also  minimizes  short-term  and 
long-term  threats  firom  the  petitioned 
waste  to  human  health  and  the 
environment. 

DATES:  We  will  accept  comments  until 
October  4, 1999.  We  will  stamp 
comments  postmarked  after  the  close  of 
the  comment  period  as  "late."  These 
"late"  comments  may  not  be  considered 
in  formulating  a  final  decision. 
ADDRESSES:  Please  send  three  copies  of 
your  comments:  Send  two  copies  to 
William  Gallagher,  Delisting  Section, 
Multimedia  Planning  and  Permitting 
Division  (6PD-0),  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas  75202.  Send  the  third 
copy  to  the  Texas  Natural  Resource 
Conservation  Commission,  12100  Park 
35  Circle.  Austin,  Texas  78753.  Identify 
your  comments  at  the  top  with  this 
regulatory  docket  niunber:  "F-99- 
TXDEL-DURATHERM. " 

You  should  address  requests  for  a 
hearing  to  the  Acting  Director,  Robert  E. 
Hannesschlager,  Midtimedia  Planning 
and  Permitting  Division  (6PD), 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 

Your  requests  for  a  hearing  must 
reach  EPA  by  September  2, 1999.  The 
request  must  contain  the  information 
prescribed  in  §  260.20(d). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning  this 
notice,  contact  Michelle  Peace, 
Multimedia  Planning  and  Permitting 
Division,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  TX  75202,  (214)  665-7430. 
SUPPt^MENTARY  INFORMATION:  The 
information  in  this  section  is  organized 
as  follows: 

I.  Overview  Information 

A.  What  action  is  EPA  proposing? 

B.  Why  is  EPA  proposing  to  approve  this 
delisting? 

C.  How  will  DuraTherm  manage  the  waste 
if  it  is  delisted? 

D.  When  would  the  proposed  delisting 
exclusion  be  finalized? 

E.  How  would  this  action  affect  states? 
n.  Background 

A.  What  is  the  history  of  the  delisting 
program? 

B.  What  is  a  delisting  petition,  and  what 
does  it  require  of  a  petitioner? 

C.  What  factors  must  EPA  consider  in 
deciding  whether  to  grant  a  delisting 
petition? 

m.  EPA's  Evaluation  of  the  Waste  Data 

A.  What  wastes  did  DuraTherm  petition 
EPA  to  deUst? 

B.  Who  is  EhiraTherm,  and  what  process  do 
they  use? 
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i(  iw  did  DuraTherm  sample  and 
^i  ilyze  the  waste  data  in  this  petition? 
bat  were  the  results  of  DuraTherm's 
aijiilysis? 

did  EPA  evaluate  the  risk  of 

tting  this  waste? 
t  did  EPA  conclude  about 
Therm's  analysis? 
it  other  factors  did  EPA  consider? 
it  is  EPA's  final  evaluation  of  this 
delisting  petition? 
rV.  Newt  Steps 

A.  \f^th  what  conditions  must  the 
prationer  comply? 

[lat  happens  if  DuraTherm  violates  the 
IS  and  conditions? 
lie  Comments 

pw  may  I  as  an  interested  party  submit 
comments? 

B.  Hf  w  may  I  review  the  docket  or  obtain 
copies  of  the  proposed  exclusions? 


I 


lew  Information 


a.  Wl^at  Action  is  EPA  Proposing? 

iIePA  is  proposing: 
\o  grant  DuraTherm's  petition  to 
leir  desorber  solids  excluded,  or 
id,  from  the  definition  of  a 
Jous  waste;  and  (2)  to  use  a  fate 
and  tftosport  model  to  evaluate  the 
poteii^al  impact  of  the  petitioned  waste 
on  huinan  health  and  the  environment. 
The  ^ency  uses  this  model  to  predict 
the  concentration  of  hazardous 
constjituents  released  from  the 
petiti|0ned  waste  once  it  is  disposed. 

is  EPA  Proposing  To  Approve 
listing? 

aTherm  petitioned  the  Agency  to 
exclude,  or  delist,  the  desorber  solids 
because  they  do  not  believe  that  the 
petitioned  waste  meets  the  criteria  for 
which  EPA  listed  it.  DuraTherm  also 
believes  no  additional  constituents  or 
factors  could  cause  the  wastes  to  be 
hazafious. 

Ba^ed  on  our  review,  described 
beloW,  the  EPA  agrees  with  the 
petitioner  that  the  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria.  (If  oiu  review 
had  ftjtmd  that  the  waste  remained 
hazaidous  based  on  the  factors  for 
whicfii  DuraTherm  originally  listed  the 
wasted  we  would  have  proposed  to  deny 
the  petition.) 

In  Reviewing  this  petition,  we 
conslaered  the  original  listing  criteria 
and  the  additional  factors  required  by 
the  Hazardous  and  Solid  Waste 
Amehdments  of  1984  (HSWA).  See 
§  222  of  HSWA,  42  U.S.C.  6921(f),  and 
40  CFR  260.22(d)(2}-(4).  We  evaluated 
the  petitioned  waste  against  the  listing 
criteiriia  and  factors  cited  in 
§§  261.11(a)(2)  and  (a)(3). 

We  also  evaluated  the  waste  for  other 
factors  or  criteria  to  assess  whether 
these  additional  factors  could  cause  the 


waste  to  be  hazardous.  These  factors 
included,  (l)whether  the  waste  is 
considered  acutely  toxic;  (2)  the  toxicity 
of  the  constituents,  (3)  the  concentration 
of  the  constituents  in  the  waste,  (4)  the 
waste  constituent's  tendency  to  migrate 
and  to  bioaccumulate,  (5)  its  persistence 
in  the  environment  once  released  from 
the  waste,  (6)  plausible  and  specific 
types  of  management  of  the  petitioned 
waste,  (7)  the  quantity  of  waste 
produced,  and  (8)  waste  variability. 

The  EPA  believes  that  the  petitioned 
waste  does  not  meet  the  criteria  for 
which  we  listed  the  waste,  and 
therefore,  should  be  delisted.  The  EPA's 
decision  to  delist  waste  from 
DuraTTierm's  facility  is  based  on  the 
description  of  the  thermal  desorption 
treatment  system  and  analytical  data 
frt}m  the  San  Leon  facility  submitted  to 
support  today's  rule. 

C.  How  Will  DuraTherm  Manage  the 
Waste  if  It  Is  Delisted? 

If  the  petitioned  waste  is  delisted, 
DuraTherm  intends  to  manage  it  in  one 
of  three  off-site  mimicipal  solid  waste 
landfills.  If  the  waste  is  stabilized, 
DuraTherm  must  ensure  that  the 
stabilized  waste  will  also  meet  the 
delisting  levels.  DuraTherm  currently 
disposes  of  the  petitioned  waste 
(desorber  solids)  generated  at  its  facility 
in  two  off-site  RCRA  hazardous  waste 
landfills  that  are  not  owned/operated  by 
DiwaTherm. 

D.  When  Would  the  Proposed  Delisting 
Exclusion  Be  Finalized? 

The  HSWA  specifically  requires  the 
EPA  to  provide  notice  and  an 
opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  EPA  will  not  grant  the  exclusion 
until  it  addresses  all  timely  public 
comments  (including  those  at  public 
hearings,  if  any)  on  today's  proposal. 

This  rule,  if  finalized,  will  become 
effective  immediately  upon  final 
publication.  The  HSWA  amended 
§  3010  of  RCRA  allows  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for 
persons  generating  hazardous  wastes. 

The  EPA  believes  that  this  exclusion 
should  be  effective  immediately  upon 
final  publication  because  a  six-month 
deadline  is  not  necessary  to  achieve  the 
purpose  of  §  3010,  and  a  later  effective 
date  would  impose  unnecessary 
hardship  and  expense  on  this  petitioner. 
These  reasons  also  provide  a  basis  for 
making  this  rule  effective  immediately, 
upon  final  publication,  under  the 


Administrative  Procedure  Act,  5  U.S.C. 
553(d). 

E.  What  States  Would  Be  Affected  By 
This  Action? 

Because  EPA  is  issuing  today's 
exclusion  under  the  Federal  RCRA 
delisting  program,  only  States  subject  to 
Federal  RCRA  delisting  provisions 
would  be  affected.  This  would  exclude 
two  categories  of  States:  States  having  a 
dual  system  that  includes  Federal  RCRA 
requirements  and  their  own 
requirements,  and  States  who  have 
received  our  authorization  to  make  their 
own  delisting  decisions. 

Here  are  the  details:  We  allow  states 
to  impose  their  own  non-RCRA 
regulatory  requirements  that  are  more 
stringent  than  EPA's,  under  section 
3009  of  RCRA.  These  more  stringent 
requirements  may  include  a  provision 
that  prohibits  a  federally  issued 
exclusion  horn,  taking  effect  in  the  State. 
Because  a  dual  system  (that  is,  both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs)  may  regulate  a  petitioner's 
waste,  we  urge  petitioners  to  contact  the 
State  regulatory  authority  to  establish 
the  status  of  their  wastes  under  the  State 
law. 

The  EPA  has  also  authorized  some 
States  (for  example,  Louisiana,  Georgia, 
Illinois)  to  administer  a  delisting 
program  in  place  of  the  Federal 
program,  that  is,  to  make  State  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States.  If  EhiraTherm  transports  the 
petitioned  waste  to  or  manages  the 
waste  in  any  State  with  delisting 
authorization,  DiuaTherm  must  obtain 
delisting  authorization  from  that  State 
before  they  can  manage  the  waste  as 
nonhazardous  in  the  State. 

n.  Background 

A.  What  Is  the  History  of  the  Delisting 
Progmm? 

The  EPA  published  an  amended  list 
of  hazardous  wastes  from  nonspecific 
and  specific  sources  on  January  16, 
1981,  as  part  of  its  final  and  interim 
final  regulations  implementing  Section 
3001  of  RCRA.  The  EPA  has  amended 
this  list  several  times  and  published  it 
in  §§261.31  and  261.32. 

We  list  these  wastes  as  hazardous 
because:  (1)  they  typically  and 
frequently  exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  Subpart  C  of  Part  261  (that 
is,  ignitability,  corrosivity,  reactivity, 
and  toxicity)  or  (2)  they  meet  the  criteria 
for  listing  contained  in  §§  261.11(a)(2) 
or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
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industrial  processes,  and  other  factors. 
Thus,  while  a  waste  described  in  these 
regulations  generally  is  hazardous,  a 
specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be. 

For  this  reason,  §§  260.20  and  260.22 
provide  an  exclusion  procediue,  called 
delisting,  which  allows  persons  to 
demonstrate  that  EPA  should  not 
regulate  a  specific  waste  from  a 
particular  generating  facility  as  a 
hazardous  waste. 

B.  What  Is  a  Delisting  Petition,  and 
What  Does  It  Require  of  a  Petitioner? 

A  delisting  petition  is  a  request  from 
a  facility  to  EPA  or  an  authorized  State 
to  exclude  wastes  from  the  list  of 
hazardous  wastes.  The  facility  petitions 
the  Agency  because  they  do  not 
consider  the  wastes  hazardous  under 
RCRA  resulations. 

In  a  delisting  petition,  the  petitioner 
must  show  that  wastes  generated  at  a 
particular  fadhty  do  not  meet  any  of  the 
criteria  for  the  listed  wastes.  The  criteria 
for  which  EPA  lists  a  waste  are  in 
§  261.11  and  in  the  background 
documents  for  the  listed  wastes. 

In  addition,  a  petitioner  must 
demonstrate  that  the  waste  does  not 
exhibit  any  of  the  hazardous  waste 
characteristics  (that  is,  ignitability, 
reactivity,  corrosivity,  and  toxicity)  and 
present  sufBcient  information  for  the 
EPA  to  decide  whether  factors  other 
than  those  for  which  the  waste  was 
listed  warrant  retaining  it  as  a 
hazardous  waste.  See  §  260.22, 42  U.S.C. 
§  6921(f)  and  the  backgroimd  dociunents 
for  the  listed  wastes. 

Generators  remain  obligated  imder 
RCRA  to  confirm  whether  their  waste 
remains  nonhazardous  based  on  the 
hazardous  waste  characteristics  even  if 
EPA  has  "delisted"  the  wastes. 

C.  What  Factors  Must  EPA  Consider  in 
Deciding  Whether  To  Grant  a  Delisting 
Petition? 

Besides  considering  the  criteria  in 
§  260.22(a),  in  42  U.S.C.  6921(f).  and  in 
the  background  documents  for  the  listed 
wastes,  EPA  must  consider  any  factors 
(including  additional  constituents)  other 
than  those  for  which  we  listed  the  waste 
if  a  reasonable  basis  exists  that  these 
additional  factors  could  cause  the  waste 
to  be  hazardous.  See  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984. 

The  EPA  must  also  consider  as 
hazardous  wastes  mixtures  containing 
listed  hazardous  wastes  and  wastes 
derived  from  treating,  storing,  or 
disposing  of  listed  hazardous  waste.  See 
§§261.3(a)(2)(iv)  and  (c)(2)(I),  called  the 
"mixture"  and  "derived-frx)m"  rules, 


respectively.  These  wastes  are  also 
eligible  for  exclusion  and  remain 
hazardous  wastes  until  excluded. 

The  "mixture"  and  "derived-from" 
rules  are  now  final,  after  having  been 
vacated,  remanded,  and  reinstated.  On 
December  6, 1991,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
vacated  the  "mixtiire/derived  from" 
rules  and  remanded  them  to  the  EPA  on 
procedural  grounds.  See  Shell  Oil  Co.  v. 
EPA.,  950  F.2d  741  (D.C.  Cir.  1991).  On 
March  3, 1992,  EPA  reinstated  the 
mixture  and  derived-from  rules,  and 
solicited  conunents  on  other  ways  to 
regulate  waste  mixtiues  and  residues 
(57  FR  7628).  These  rules  became  final 
on  October  30, 1992  (57  FR  49278). 
Consult  these  references  for  more 
information  about  mixtums  denvnd 
from  wastes. 

m.  EPA's  EvaluatiiHi  of  the  Waste 
Information  and  Data 

A.  What  Wastes  Did  DuraTherm  Petition 
EPAToDeUst? 

On  November  6, 1998,  DuraTherm  in 
San  Leon.  Texas,  petitioned  the  EPA  for 
a  standard  exclusion  of  20,000  cubic 
yards  of  desorber  solids,  per  calendar 
year,  resulting  frt)m  its  thermal 
desorption  treatment  process.  The 
Agency  has  presently  listed  the 
resulting  waste  under  §  261.3(c)(2)(D 
(the  "derived  fit)m"  rule),  as  EPA 
Hazardous  Waste  No.  F037,  F038,  K048, 
K049,  K050  and  K051.  Table  1  lists  the 
constituents  of  concern  for  these  waste 
codes. 

Table  1.— Hazardous  Waste  Codes 
Associated  With  Waste  Streams 


Waste 
Code 

Basis  for  Characteristics/Listing 

F037 

Benzene,  benzo<a)pyrene,  Chry- 

sene.  lead,  chromium. 

F038 

Benzene,  benzo(a)pyrene,  Chry- 

sene,  lead,  chromium. 

K048  

Hexavalent  Chromium,  Lead 

K049  

Hexavalent  Chromium,  Lead. 

K050  

Hexavalent  Chromium. 

K051   

Hexavalent  Chromium,  Lead. 

B.  What  Information  and  Analyses  Did 
DuraTherm  Submit  To  Support  This 
Petition? 

To  support  its  petition,  DuraTherm 
submitted: 

(1)  Descriptions  of  its  thermal 
desorption  processes  associated  with 
petitioned  wastes;' 

(2)  results  of  the  total  constituent  list 
for  40  CFR  part  264  Appendix  DC 
volatiles,  semivolatiles.  and  metals 
except  pesticides,  herbicides,  and  PCBs; 

(3)  results  of  the  constituent  list  for 
Appendix  DC  on  Toxicity  Characteristic 


Leaching  Procedure  (TCLP)  extract  for 
volatiles,  semivolatiles,  and  metals; 

(4)  results  for  reactive  sulfide, 

(5)  results  for  reactive  cyanide, 

(6)  results  for  pH, 

(7)  results  of  the  metals 
concentrations  in  the  Multiple 
Extraction  Procedme  extract,  and 

(8)  results  of  ignitability. 
DuraTherm  tested  and  analyzed  the 

waste  stream  imder  five  conditions  to 
properly  accoimt  for  variables  in  the 
waste  stream:  during  start-up 
operations,  shut-down  operations,  slow 
feed  rates,  fast  feed  rates,  and  normal 
operations.  For  wastes  that  foiled  to 
meet  the  estimated  delisting  levels, 
DuraTherm  stabilized  the  wastes  to 
prevent  leaching  metal  constituents 
from  the  wastes.  The  facility  submitted 
results  from  the  Multiple  Extraction 
Procedme  run  on  the  stabilized 
materials. 

C.  Who  Is  DuraTherm,  and  What 
Process  Do  They  Use  To  Generate  the 
Petitioned  Waste? 

DuraTherm  is  an  environmental  waste 
management  and  resource  recovery 
company  specializing  in  separation 
technologies  applicable  to  hydrocarbon 
contaminated  wastes.  The  company  has 
operated  a  RCRA  Part  B  permitted 
thermal  desorber  facility  since  1994. 
The  facility  processes  large  volumes  of 
hazardous  waste  from  petroleum 
industries.  The  DuraTherm  process 
recovers  hydrocarbons  from 
hydrocarbon  contaminated  soils  and 
sludges  and  reduces  the  volume  of 
solids  requiring  landfill  disposal.  The 
thermal  desorption  process  uses  high 
temperatures  to  volatilize  organics  from 
a  waste  matrix  in  a  nonoxidizing 
atmosphere,  while  pulverizing  tihe  waste 
material. 

The  thermal  desorption  system: 

(1)  Consists  of  a  rotating  drum  that  a 
gas-fired  convection  heater  externally 
heats. 

(2)  Has  support  systems  for  feed, 
vapor  condensation,  recovery  and  phase 
separation  of  liquids,  solids,  cooling  and 
handling  and  airs  pollution  control 
devices. 

(3)  Uses  coimtercurrent  inert  gas  or 
nitrogen  purge/sweep  to  maintain 
oxygen  levels  below  those  required  for 
combustion.  The  purge/sweep  system 
also  directs  volatilized  contaminants  to 
the  vapor  exit. 

(4)  Uses  a  continuous  feed  system. 
Feed  rates  can  vary  from  2,000  to  8,000 
pounds  per  hour  depending  on  moisture 
content.  Weight  scales  in  the  hopper 
monitor  the  feed  rates. 

Hot  air  that  is  circulated  around  the 
drum  heats  the  rotary  drum.  A  high 
temperatine  fan  puUs  the  hot  air  away 


mti|e 
I  static 


firom  yie  enclosed  burner  box  through 

the  sta^onary  heater  shell  and  across 

the  fiiiihed  section  of  the  rotary  drum. 

The  solids  are  removed  from  the  drum 
by  watpr  jacketed  hollow  shaft  screw 
convenors  that  are  split  to  two  parallel 
lines  ^d  then  discharged  through  an  air 
lock  ipto  roll-off  containers.  These 
contailiers  are  sealed  under 
hydraulically  controlled  lids  to 
elinai^iBte  particulate  emissions.  The 
facilitjjj  moves  roll-off  containers  of 
filled  ^th  desorber  soUds  to  a  container 
storage  area. 

DucaThenn  then  samples  and  tests  the 
desorber  solids.  They  ship  the  waste 
when  the  analysis  is  complete  and 
results^^  indicate  the  materials  meet 
appli(p«ble  land  disposal  restrictions. 

DuijaTherm  sells  the  recovered  oil  that 
meetsi  the  used  oil  specifications  as 
product.  The  company  sells  the  oil  that 
fails  the  used  oil  specifications  to 
petroleiun  refiners  for  use  in  the 
refiniti|g  process. 

D.  HdJif  Did  DuraTherm  Sample  and 
Analyae  the  Data  in  This  Petition? 

Diut^Therm  generated  the  waste 
samples -from  the  thermal  desorption 
unit  uader  five  different  operating 
condiUons:  at  start-up,  shutdown,  high 
feed  rates,  low  feed  rates,  and  imder 
normi)  operating  conditions. 

Fori  Sampling,  DuraTherm  developed 
a  list  of  constituents  of  concern  from 
comparing  a  list  of  all  raw  materials 
used  ill  the  plant  that  could  potentially 
appeas  in  the  petitioned  waste  vdth 
those  |i^  40  CFR  Appendix  DC  part  264. 

Dupig  a  twenty-one  day  operational 
perioai  DuraTherm  conducted  its 
sampling.  Using  the  list  of  constituents 
of  codtem,  DiuaTherm  developed  a 
samp|i|ag  list  based  on  the  availability  of 
test  inithods  and  process  knowledge. 
DuraTherm  analyzed  the  forty 
composite  Samples: 

(1)  rpr  the  total  concentrations  (that 
is,  the  knass  of  a  particular  constituent 
per  mtass  of  waste)  of  selected  volatiles 
and  sftnivolatiles,  and  metals  from 
Appet]|dix  DC. 

(2)  w  determine  whether  the  waste 
exhibited  ignitable,  corrosive,  or 
reactivie  properties  as  defined  under  40 
CFR  2161.21,  261.22,  and  261.23, 
including  analysis  for  total  constituent 
concentrations  of  cyanide,  sulfide, 
reactiVe  cyanide,  and  reactive  sulfide. 

(3)  fir  TCLP  concentrations  (that  is, 
the  maiss  of  a  particular  constituent  per 
unit  volimie  of  extract)  of  selected 
volatiles,  semivolatiles,  and  metals  on 
the  Ata|>endix  DC  list. 


DuraTherm  Used 
These  Methods 

To  Quantify 

SW-846  Method 

The  total  constituent 

8260A,  8270B. 

concentrations  of  40 

•and  6010. 

CFR,  part  §264  Ap- 

pendix IX  Volatiles 

Appendix  IX 

Semivolatiles  (exclud- 

ing PCBs,  Pesticides, 

Herbicides)  and  Ap- 

~ 

pendix  IX  Metals. 

SW-646  Methods 

The  TCLP  cbhcentra- 

1311,8260A. 

trans  of  constituents 

8270B.  6010. 

in  the  extract. 

8290. 

SW-846  1320  

The  concentratk>n  of 

metal  constituents  in 

the  extract  after  the 

Multiple  Extraction 

Procedure. 

SW-846  Methods 

Mercury. 

7470A,  7471  A. 

SW-846  9071 A  

Total  oil  and  grease. 

SW-846  9045A  

pH. 

SW-846  9030  

Reactive  Sulfide. 

SW-846  9010A  

Reacthis  Cyanide. 

Table  2.  Maximum  Total  Con- 
STlTUE^f^  and  1.eachate  Con- 
centrations Desorber  Solids  ^ 


E.  What  Were  the  Results  of 
DuraTherm' s  Analysis? 

The  Desorber  Solids  do  not  meet  the 
definitions  for  characteristic  waste  as 
defined  by  §§  261.21-261.24.  Table  2 
presents  the  maximum  total  constituent 
and  leachate  concentrations  for  the 
Desorber  Solids. 

Twenty-six  of  the  forty  samples  tested 
exceeded  the  jnaximimi  allowable 
leachate  concentration  for  antimony. 
For  this  petition  the  maximum 
allowable  leachate  concentration  for 
antimony  is  0.162  mg/L.  The  EPA  did 
not  base  its  Hsting  of  F037,  F038.  K048, 
K049,  K050  or  K051  on  the  presence  of 
antimony.  One  of  the  twenty-six  waste 
samples  exceeded  the  maximum 
allowable  leachate  concentration  for 
lead  (0.405  mg/L).  We  eliminated  these 
samples  bom  the  delisting  evaluation. 
The  EPA  evaluated  fourteen  samples  of 
waste.  We  beUeve  that  these  fourteen 
samples  are  representative  of  the  waste 
codes  to  be  delisted.  DiiraTherm  also 
anticipated  the  failiues,  stabilized  the 
waste  with  Portland  Cement,  and 
analyzed  three  of  these  samples  using 
the  Multiple  Extraction  Procedure.  The 
Multiple  Extraction  Procedure  detected 
metals  concentrations  for  zinc  (3.98  mg/ 
1),  antimony  (0.15  mg/1),  barium  (3.37 
mg/1),  chromium  (0.01  mg/1),  and 
vanadium  (0.03  mg/1).  These 
concentrations  were  below  the 
maximum  allowable  leachate 
concentrations  EPA  sets  as  delisting 
criteria.- 


Constituents 

Total 

constituent 

analyses 

(mg/kg) 

Leachate 

analyses 

(mg/1) 

Antimony  

Arsenic  

Barium 

Benzene  

Benzo  (a)  anthra- 
cene. 

Beryllium 

Bis  ethyihexyl 
phthalate. 

Butanone  (MEK) ... 

Cadmium  

Cartxjn  DisulfkJe  ... 

Chromium 

Chrysene 

o-Cresol 

m,p  cresols 

Ethylt>enzene 

Fluoranthene  

Lead  

Nickel 

Phenanthrene 

Phenol  

Pyrene 

Selenium  

Silver 

Styrene 

Toluene  ._... 

107 

67.1 

7.750 

5.56 

0.241 

4.73 
0.356 

1.76 

7.19 

0.67 

987 

0.08 

0.134 

0.088 

0.15 

0.166 

3,910 

1,310 

0.264 

0.259 

0.153 

58.8 

8.05 

0.38 

1.16 

3.760 

0.17 

6,290 

60 

21.800 

2.3 

4.700 

5.97-12.4 

0.14 

0.67 

2.66 

0.0129 

ND 

0.006 
NO 

0.0315 

0.11 

tID 

0.18 

ND 

0.0044 

0.0053 

ND 

NO 

0.23 

2.37 

ND 

0.0135 

ND 

0.22 

0.02 

ND 

0.0008 

Vanadium  

Xylene  

Zinc 

Reactive  sulfkJe  .... 
Total  sulfide 

0.11 

NO 

26.5 

Total  cyanide 

Oil  and  grease 

pH 

ND  Denotes  that  the  constituent  was  not  de- 
tected at  the  detection  limit  specified  in  the 
tat>le. 

'  These  levels  represent  the  highest  con- 
centration of  each  constituent  found  in  any 
sample.  These  levels  do  not  necessarily  rep- 
resent ttie  specific  levels  found  in  one  sample. 

F.  How  Did  EPA  Evaluate  the  Risk  of 
Delisting  This  Waste? 

The  EPA  considered  the 
appropriateness  of  alternative  waste 
management  scenarios  for  DuraTherm's 
desorber  solids.  Based  on  the 
information  provided  in  the  petition,  we 
decided  that  disposing  of  the  desorber 
sohds  in  a  municipal  soUd  waste 
landfill  is  the  most  reasonable,  worse- 
case  scenario  for  the  desorber  solids. 

Under  a  landfill  disposal  scenario,  the 
major  exposure  route  of  concern  for  any 
hazardous  constituents  would  be 
ingestion  of  contaminated  ground  water. 
The  EPA,  therefore,  evaluated 
DuraTherm's  petitioned  wastes  using 
the  modified  EPA  Composite  Model  for 
Landfills/Surface  Impoundments 
(EPACML).  The  model  predicts  the 
potential  for  groimd  water 
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contamination  firom  wastes  disposed  of 
in  a  landfill. 

You  can  find  a  detailed  description  of 
the  EPACML  model,  the  disposal 
assumptions,  and  the  modifications 
made  for  delisting  in  56  FR  32993  (Jidy 
18, 1991),  56  FR  67197  (December  30, 
1991)  and  the  RCRA  public  docket.  This 
model  includes  both  unsaturated  and 
saturated  zone  transport  modules.  It 
uses  the  reasonable  worse-case 
contaminant  levels  in  ground  water  at  a 
compliance  point;  that  is,  a  receptor 
well  servinfi  as  a  drinkine-water  supply. 

Specifically,  the  modelestimates  me 
dilution/attenuation  foctor  (DAF) 
resulting  bom  subsurface  processes 
such  as  three-dimensional  dispersion 
and  dilution  from  ground  water 
recharge  for  a  specie  volume  of  waste. 
The  EPA  requests  comments  on  iising 
the  EPACML  to  evaluate  EhuaTherm's 
desorber  solids. 

To  evaluate  DuraTherm's  petitioned 
waste,  we  used  the  EPACML  to  evaluate 
the  mobility  of  the  hazardous 
constituents  detected  in  the  extract  of 
samples  of  DuraTherm's  desorber  solids. 
Typically,  the  EPA  uses  the  maximum 
annual  waste  volume  to  derive  a 
petition-specific  DAF.  The  DAFs  are 
currently  calculated  assiuning  that  an 
ongoing  process  generates  wastes  for  20 
years.  The  DAF  for  the  waste  voliime  of 
desorber  solids  is  20,000  cubic  yards/ 
year,  assuming  20  years  is  27. 

The  EPA's  evaluation  of  the  desorber 
solids  using  a  DAF  of  27,  an  estimated 
maximum  waste  voliune  of  20,000  cubic 
yards,  and  the  maximum  reported  TCLP 
concentrations  (see  Table  2),  )aelded 
compliance  point  concentrations  (see 
Table  3)  that  are  below  the  current 
health-based  levels. 

Table  3.— Compliance  Point 
Concentrations 


Constituents 

Compliance 
point  con- 
centration 

Regulatory 
Hmit 

Antimony 

Arsenic 

Barium  „. 

Benzene 

BeiyMum 

Butanone  (MEK) 

Cadmium  

Cttromium  

oCresoi  

m4>cresols 

Lead 

0.005 

0.02 

0.106 

0.0005 

0.0002 

0.0012 

0.004 

0.006 

0.002 

0.009 

0.008 

0.087 

0.009 

0.008 

0.0007 

0.0002 

0.0004 

0.004 

0.981 

0.006 
0.05 
2 

0.005 
0.004 
20 
0.005 
0.1 
2 

0.2 
0  015 

Nickel 

0  1 

Phenol 

20 

Selenium 

005 

Silver 

02 

Styiene  „. 

Toluene 

Vanadium 

Zinc 

0.1 
1 

0.2 
10 

The  maximum  reported  or  calcidated 
leachate  concentrations  of  barium, 
benzene,  and  selenium  in  the  desorber 
solids  yielded  compliance  point 
concentrations  below  the  health-based 
levels  used  in  the  delisting  decision- 
making. 

The  EPA  did  not  evaluate  the  mobility 
of  the  remaining  constituents  (for 
example,  anthracene  and  pyrene)  from 
DuraTherm's  waste  because  DuraTherm 
did  not  detect  them  in  the  leachate 
using  the  appropriate  analjrtical  test 
methods  (see  Table  2).  As  explained 
above,  we  do  not  evaluate  nondetectable 
concentrations  of  a  constituent  of 
concern  in  a  petitioner's  modeling 
efforts  for  delisting. 

We  believe  the  TCLP  is  the 
appropriate  analytical  method  to  use  in 
evaluating  this  petition.  DuraTherm's 
waste  streams  range  in  pH  between  5.97 
and  12.4.  We  also  know  the  disposal 
scenarios  used.  The  EPA  believes  that 
the  TCLP  Moll  ji^equately  predict  the 
leachability  of  constituents  in  the  waste. 
To  confirm  that  the  waste  will  not  leach 
at  concentrations  that  may  affect  hmnan 
health  and  the  environment,  EPA  will 
require  DuraTherm  to  analyze  the 
constituents  in  the  waste  at  varying  pH 
conditions  during  the  verification 
testing. 

G.  What  Did  EPA  Conclude  About 
DuraTherm's  Analysis? 

After  reviewing  DuraTherm's 
processes,  the  EPA  concludes  that: 

(1)  No  additional  hazardous 
constituents  of  concern  are  likely  to  be 
present  or  formed  as  reaction  products 
or  by-products  in  DuraTherm's  waste. 

(2)  tne  petitioned  waste  does  not 
exhibit  any  of  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity. 
See  §§  261.21,  261.22,  and  261.23, 
respectively. 

H.  What  Other  Factors  Did  EPA 
Consider  in  Its  Evaluation? 

Diiring  the  evaluation  of  DuraTherm's 
petition,  the  EPA  also  considered  the 
potential  impact  of  the  petitioned  waste 
via  air  emission  and  surface  run-off. 

Potential  Impact  Via  Air  Emission 

The  Agency  evaluated  the  potential 
hazards  resulting  from  airborne 
exposure  to  the  hazardous  constituents 
released  from  the  desorber  solids.  We 
investigated  the  potential  hazard  from 
exposure  to  particulates  released  bom 
the  surface  of  an  open  landfill. 

We  considered  exposure  to  hazardous 
constituents  through:  (1)  Inhalation  of 
particulates  and  absorption  into  the 
limgs.  (2)  ingestion  of  particulates 
eliminated  from  respiratory  passages 
and  subsequently  swallowed,  and  (3)  air 


deposition  of  particulates  and 
subsequent  ingestion  of  the  soil/waste 
mixture. 

We  believe  that  exposure  to  airborne 
contaminants  from  DuraTherm's 
petitioned  wastes  is  unlikely. 
DuraTherm's  waste  should  have  no  • 
appreciable  air  releases  imder  the 
proposed  disposal  conditions. 

lae  resiilts  of  this  worse-case  analysis 
suggested  no  substantial  present  or 
potential'hazard  to  human  health  from 
airborne  exposiire  to  constituents  from 
DuraTherm's  desorber  solids. 

The  estimated  levels  of  the  hazardous 
constituents  of  concern  released  into  the 
air  are  below  health-based  levels  for 
human  health,  ingestion,  and  inhalation 
levels  of  concern,  and  the  EPA 
Concentration-Rasftd  Exemption  Criteria 
for  Soils  (57  FR  21450,  May  20, 1992). 

For  a  description  of  the  EPA's 
assessment  of  the  potential  impact  of 
DuraTherm's  waste  on  airborne 
dispersion  of  waste  contaminants,  see 
the  RCRA  public  docket  for  today's 
proposed  rule. 

Potential  Impact  Via  Surface  Run-off 
Water  Routes 

The  EPA  also  considered  the  potential 
impact  of  the  petitioned  wastes  via  a 
sxuface  water  route.  The  EPA  believes 
those  containment  structures  at 
mimicipal  solid  waste  landfills  can 
effectively  control  surface  water  nmoff, 
as  the  Subtitle  D  regulations  prohibit 
pollutant  discharges  into  surface  waters. 
See  56  FR  50978,  October  9,  1991. 

The  concentrations  of  any  hazardous 
constituents  dissolved  in  the  run-off 
might  be  lower  than  the  levels  in  the 
TCLP  leachate  analyses  reported  in 
today's  notice  due  to  the  aggressive 
acidic  medium  used  for  extraction  in 
the  TCLP. 

We  believe  leachate  derived  from  the 
waste  is  unlikely  to  directly  enter  a 
surface  water  body.  The  leachate  will 
not  enter  a  surface  water  body  without 
first  traveling  through  the  saturated 
subsurface  where  dilution  and 
attenuation  of  hazardous  constituents    . 
will  also  occur.  Leachable 
concentrations  provide  a  direct  measure 
of  solubility  of  a  toxic  constituent  in 
water.  The  leachable  concentration 
shows  the  fraction  of  the  constituent 
that  mobilizes  in  surface  water  and 
groimd  water. 

For  the  reasons  discussed  above,  EPA 
believes  that  the  contamination  of 
surface  water  through  nmoff  from  the 
waste  disposal  area  is  very  imlikely. 
Nevertheless,  we  evaluated  the  potential 
impacts  on  surface  water  if  release  of 
constituents  of  DuraTherm's  waste  by 
runoff  and  erosion  occurs.  See  the 
RCRA  public  docket  for  today's 
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prop  ]  Bed  rule.  The  estimated  levels  of 
the  b  i  zardous  constituents  of  concern  in 
surfa  c  e  water  are  below  health-based 
level  SI  for  human  health  and  the  EPA   - 
ChroUic  Water  Quality  Criteria  for 
aquatic  organisms  (EPA,  OWRS,  1987). 

TW  EPA,  therefore,  concluded  that 
Duraffherm's  desorber  solids  waste  is 
not  ai  Substantial  or  potential  hazard  to 
human  health  and  the  environment  via 
surfane  water  exposure. 

/.  W^bt  Is  EPA's  Final  Evaluation  of 
This  pelisting  Petition? 

]  descriptions  of  the  DuraTherm 
ious  waste  process  and  analytical 
charibterization,  with  the  proposed 
verification  testing  requirements  (as 
discussed  later  in  this  notice),  provide 
a  reajBonable  basis  for  EPA  to  grant  the 
exclusion.  We  conclude  DuraTherm 's 
process  will  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
cons^tuents  from  the  petitioned  waste. 
Their  process  also  minimizes  short-term 
and  long-term  threats  from  the 
petitioned  waste  to  human  health  and 
the  environment. 

Thus,  EPA  believes  we  should  grant 
DurafTherm  a  conditional  exclusion  for 
the  desorber  solids.  The  EPA  believes 
the  data  submitted  in  support  of  the 
petit!  >n  show  DuraTherm's  process  can 
rendjEr  the  desorber  solids 
nonl^azardous. 

Wejhave  reviewed  the  sampling 
procB|dures  used  by  DuraTherm  and 
havel  determined  they  satisfy  EPA 
criteria  for  collecting  representative 
samples  of  variable  constituent 
conoantrations  in  the  desorber  solids. 
The  data  submitted  in  support  of  the 
petitibn  show  that  constituents  in 
Diu^Therm's  waste  are  presenUy  below 
the  compliance  point  concentrations 
used  P  ^^  delisting  decision-making 
and  iroidd  not  pose  a  substantial  hazard 
to  the  environment.  The  EPA  believes 
that  DiuaTherm  has  successfully 
demqinstrated  that  the  desorber  solids 
are  n^nhazardous. 

Th4  EPA  therefore,  proposes  to  grant 
a  co^i^tional  exclusion  to  the 
DiirdTherm  Corporation,  in  San  Leon, 
Texas,  for  the  desorber  solids  described 
in  its  petition.  The  EPA's  decision  to 
conditionally  exclude  this  waste  is 
baseq  on  descriptions  of  the  treatment 
activities  associated  with  the  petitioned 
waste  and  characterization  of  the 
desojiber  solids. 

If  We  finalize  the  proposed  rule,  the 
Agency  will  no  longer  regulate  the 
petitioned  waste  under  parts  262 
through  268  and  the  permitting 
stand^ds  of  part  270. 


IV.  Next  Steps 

A.  With  What  Conditions  Must  the 
Petitioner  Comply? 

The  petitioner,  EhuaTherm,  must 
comply  with  the  requirements  in  40 
CFR  part  261,  Appendix  K.  Tables  1 
and  2.  The  text  below  gives  the  rationale 
and  details  of  those  requirements. 

(1)  Delisting  Levels 

This  paragraph  provides  the  levels  of 
constituents  that  DuraTherm  must  test 
the  leachate  from  the  desorber  solids, 
below  which  these  wastes  would  be 
considered  nonhazardous. 

The  EPA  selected  the  set  of  inorganic 
and  organic  constituents  specified  in 
Paragraph  (1)  because  of  information  in 
the  petition.  We  compiled  the  list  from 
the  composition  of  the  waste, 
descriptions  of  DuraTherm's  treatment 
process,  previous  test  data  provided  for 
the  waste,  and  the  respective  health- 
based  levels  used  in  delisting  decision- 
making. 

We  established  the  proposed  delisting 
levels  by  calculating  the  Maximiun 
Allowable  Leachate  (MALs) 
concentrations  bom  the  Health-based 
levels  (HBL)  for  the  constituents  of 
concern  and  the  EPACML  chemical- 
specific  DAF  of  27.  that  is,  MAL  =  HBL 
X  DAF.  We  also  limited  the  MALs  so  the 
concentrations  would  not  exceed  non 
waste  water  concentrations  in  the  Land 
Disposal  Restriction  treatment  standards 
for  F037,  F038,  K048,  K049,  K050,  and 
K051  in  40  CFR  pari  268.  These 
delisting  levels  correspond  to  the 
allowable  levels  measured  in  the  TCLP 
extract  of  the  waste. 

(2)  Waste  Holding  and  Handling 

The  purpose  of  this  paragraph  is  to 
ensure  that  DuraTherm  manages  and 
disposes  of  any  desorber  solids  that 
might  contain  hazardous  levels  of 
inorganic  and  organic  constituents 
according  to  Subtitle  C  of  RCRA. 
Holding  the  desorber  solids  imtil 
characterization  is  complete  will  protect 
against  improper  handling  of  hazardous 
material.  If  EPA  determines  that  the  data 
collected  imder  this  Paragraph  do  not 
support  the  data  provided  for  in  the 
petition,  the  exclusion  will  not  cover 
the  petitioned  waste.  The  exclusion  is 
effective  when  we  sign  it,  but  the 
disposal  cannot  begin  until  the 
verification  sampling  is  completed. 

(3)  Verification  Testing  Requirements 

(A)  Initial  Verification  Testing: 
If  the  EPA  determines  that  the  data 
from  the  initial  verification  period 
shows  the  treatment  process  is  effective, 
Diu-aTherm  may  request  that  EPA  allow 
it  to  conduct  verification  testing 


quarterly.  If  EPA  approves  this  request 
in  writing,  then  DuraTherm  may  begin 
verification  testing  quarterly. 

The  EPA  believes  that  an  initial 
period  of  60  days  is  adequate  for  a 
facility  to  collect  sufficient  data  to  verify 
that  the  data  provided  for  the  desorber 
solids,  in  the  1998  petition,  is 
representative. 

We  are  requiring  DuraTherm  to 
conduct  a  multiple  pH  analysis  because 
in  our  experience  more  leaching  can 
occvir  from  disposed  waste  when  the  pH 
of  the  waste  is  extremely  acidic  or  basic. 
DittaTherm's  desorber  solids  vary 
greatly  in  pH,  from  5.97  to  12.4.  The  pH 
of  the  desorber  solid  cannot  exceed  a  pH 
of  12.5  when  measured  using  SW-846, 
Method  9045C.  Diu^Therm  must 
analyze  10  samples  of  the  desorber 
solids  using  a  multiple  pH  extraction 
procediue.  The  10  waste  samples 
should  consist  of  both  the  non- 
stabilized  and  stabilized  residual  solids 
samples.  If  none  of  the  samples 
collected  during  the  60  day  test  period 
need  to  be  stabilized,  DuraTherm 
should  provide  multiple  pH  data  on  the 
first  sample  of  stabilized  wastes 
generated.  The  multiple  pH  test  is 
similar  to  the  TCLP,  but  the  test  uses 
different  pH  extraction  fluids. 
DuraTherm  should  design  the  analytical 
test  to  show  that  the  petitioned  waste 
when  disposed  of  in  an  acidic  and  basic 
landfill  environment  would  not  leach 
concentrations  above  the  levels  of 
regulatory  concern.  The  third  condition 
should  reflect  how  the  petitioned  waste 
will  behave  when  it  is  disposed  in  a 
landfill  environment  similar  to  the  pH 
of  the  waste.  The  EPA  believes  that 
evaluating  the  leachate  generated  from 
using  extraction  fluids  over  a  range  of 
pHs  can  simulate  general  disposal 
conditions  and  provide  added  assiuance 
that  the  waste  will  remain 
nonhazardous  when  disposal  conditions 
change.  The  petitioner  must  perform 
these  analyses  to  confirm  that  the 
leachate  concentrations  do  not  exceed 
the  concentrations  in  Paragraph  1  over 
a  wide  pH  range.  While  the  waste's  pH 
does  vary,  the  Agency  believes  that 
under  the  various  pH  conditions  the 
waste  will  remain  stable,  and  thus  will 
proceed  with  the  promulgation  of  the 
proposed  decision. 

If  we  determine  that  the  data  collected 
under  this  Paragraph  do  not  support  the 
data  provided  for  the  petition,  the 
exclusion  will  not  cover  the  generated 
wastes.  If  the  data  fixim  the  initial 
verification  period  demonstrate  that  the 
treatment  process  is  effective, 
DuraTherm  may  request  quarterly 
testing.  EPA  will  notify  Diu-aTherm,  in 
writing,  if  and  when  they  may  replace 
the  testing  conditions  in  paragraph 
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(3)(A)(i)  with  the  testing  conditions  in 
(3}(B). 

(B)  Subsequent  Verification  Testing: 
The  EPA  believes  that  the 

concentrations  of  the  constituents  of 
concern  in  the  desorber  soUds  may  vary 
over  time.  As  a  result,  to  ensure  that 
DuraTherm's  treatment  process  can 
effectively  handle  any  variation  in 
constituent  concentrations  in  the  waste, 
we  are  proposing  a  subsequent 
verification  testing  condition. 

The  proposed  subsequent  testing 
would  verify  that  DuraTherm  operates 
the  thermal  desorption  as  it  did  during 
the  initial  voification  testing.  It  would 
also  verify  that  the  desorber  solids  do 
not  exhibit  unacceptable  levels  of  toxic 
constituents.  The  EPA  is  proposing  to 
require  DuraTherm  to  analyze 
representative  samples  of  the  desorber 
solids  quarterly  during  the  first  year  of 
waste  generation.  DuraTherm  would 
begin  quarterly  sampling  on  the 
anniversary  date  of  the  final  exclusion 
as  described  in  Paragraph  (3)(B).  lliey 
must  also  use  the  multiple  pH 
extraction  procedure  for  samples 
collected  during  the  quarterly  and 
annual  sampling. 

(C)  Tennmation  of  Organic  Testing: 
The  EPA  is  proposing  to  end  the 

subsequent  testing  conditions  for 
organics  during  the  first  year  in 
Paragraph  (1)(C)  after  DuraTherm  has 
demonstrated  that  the  waste 
consistently  meets  the  detisting  levels. 
Annual  testing  requires  the  full  list  of 
components  in  Paragraph  1. 

If  the  annual  testing  of  the  waste  does 
not  meet  the  delisting  requirements  in 
Paragraph  1,  DuraTherm  must  notify  the 
Agency  according  to  the  requirements  in 
Paragraph  6.  We  will  take  the 
appropriate  actions  necessary  to  protect 
human  health  and  the  environment.  The 
facility  must  provide  sampling  residts 
that  support  the  rationale  that  the 
delisting  exclusion  should  not  be 
withdrawn. 

To  confirm  that  the  characteristics  of 
the  waste  do  not  change  significantly 
over  time,  DuraTherm  must  continue  to 
analjrze  a  representative  sample  of  the 
waste  for  organic  constituents  annually. 
If  operating  conditions  change  as 
described  in  Paragraph  (4);  DuraTherm 
must  reinstate  all  testing  in  Paragraph 
(1)(A).  They  must  prove  through  a  new 
demonstration  that  their  waste  meets 
the  conditions  of  the  exclusion. 
DuraTherm  must  continue  organic 
testing  of  the  desorber  solids  for  the 
exclusion  of  that  waste. 

(4)  Changes  in  Operating  Conditions 

Paragraph  (4)  would  allow 
DuraTherm  the  flexibility  of  modifying 
its  processes  (for  example,  changes  in 


equipment  or  change  in  operating 
conditions)  to  improve  its  treatment 
process.  However.  DuraTherm  must 
prove  the  efiiectiveqess  of  the  modified 
process  and  request  approval  from  the 
EPA.  DuraTherm  must  manage  wastes 
generated  during  the  new  process 
demonstration  as  hazardous  waste  until 
they  have  obtained  written  approval  and 
Paragraph  (3)  is  satisfied. 

(5)  Data  Submittals 

To  provide  appropriate 
documentation  that  DiiraTherm's 
fecility  is  properly  treating  the  waste, 
DuraTherm  must  compile,  sununarize, 
and  keep  delisting  records  on-site  for  a 
minimum  of  five  years.  They  should 
keep  all  analjrtical  data  obtained 
through  Paragraph  (3)  including  quality 
control  information  for  five  years. 
Paragraph  (5)  requires  that  DuraTherm 
furnish  these  data  upon  request  for 
inspection  by  any  employee  or 
representative  of  EPA  or  the  State  of 
Texas. 

If  the  proposed  exclusion  is  made 
final,  it  will  apply  only  to  20,000  cubic 
yards  of  desorber  solids,  generated 
annually  at  the  DuraTherm  facility  after 
successful  verificabon  testing. 

We  would  require  DuraTherm  to  file 
a  new  delisting  petition  luider  any  of 
the  following  circiunstances: 

(a)  If  they  significanUy  alter  the 
thermal  desorption  treatment  system 
except  as  described  in  Paragraph  (4) 

(b)  If  they  use  any  new  manufacturing 
or  production  process(es),  or 
significantly  change  from  the  current 
process(es)  described  in  their  petition; 
or 

(c)  If  they  make  any  changes  that 
could  affect  the  composition  or  type  of 
waste  generated. 

DxuaTherm  must  manage  waste 
volumes  greater  than  20,000  cubic  yards 
of  desorber  solids  as  hazardous  xmtil  we 
grant  a  new  exclusion. 

When  this  exclusion  becomes  final, 
DuraTherm's  management  of  the  wastes 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction. 
DuraTherm  must  either  treat,  store,  or 
dispose  of  the  waste  in  an  on-site 
facility.  If  not,  DuraTherm  must  ensure 
that  it  delivers  the  waste  to  an  off-site 
storage,  treatment,  or  disposal  facility 
that  has  a  State  permit,  license,  or 
register  to  manage  mimicipal  or 
industrial  solid  waste. 

(6)  Reopener  Language 

The  purpose  of  Paragraph  6  is  to 
require  DuraTherm  to  disclose  new  or 
different  information  related  to  a 
condition  at  the  facility  or  disposal  of 
the  waste  if  it  is  pertinent  to  the 
delisting.  DuraTherm  must  also  use  this 


procedure,  if  the  waste  sample  in  the 
annual  testing  fails  to  meet  the  levels 
foimd  in  Paragraph  1.  This  provision 
will  allow  EPA  to  reevaluate  the 
exclusion  if  a  source  provides  new  or 
additional  information  to  the  Agency. 
The  EPA  will  evaluate  the  information 
on  which  we  based  the  decision  to  see 
if  it  is  still  correct,  or  if  circiunstances 
have  changed  so  that  the  information  is 
no  longer  correct  or  would  cause  EPA  to 
deny  the  petition  if  presented. 

This  provision  expressly  requires  - 
DvuaTherm  to  report  differing  site 
conditions  or  assumptions  used  in  the 
petition  in  addition  to  failiu^  to  meet 
the  annual  testing  conditions  within  10 
days  of  discovery.  If  EPA  discovers  such 
information  itself  or  from  a  third  party, 
it  can  act  on  it  as  appropriate.  The 
language  being  propos^  is  similar  to 
those  provisions  found  in  RCRA 
regulations  governing  no-migration 
petitions  at  §  268.6. 

The  EPA  believes  that  we  have  the 
authority  under  RCRA  and  the 
Administrative  Procedures  Act,  5  U.S.C. 
551  (1978)  et  seq.,  to  reopen  a  delisting 
decision.  We  may  reopen  a  delisting 
decision  when  we  receive  new 
information  that  calls  into  question  the 
assumptions  imderlying  the  delisting. 

The  Agency  believes  a  clear  statement 
of  its  authority  in  delistings  is  merited 
in  light  of  Agency  experience.  See 
Reynolds  Metals  Company  at  62  FR 
37694  and  62  FR  63458  where  the 
delisted  waste  leached  at  greater 
concentrations  in  the  environment  than 
the  concentrations  predicted  when 
conducting  the  TCLP,  thus  leading  the 
Agency  to  repeal  the  delisting.  If  an 
immediate  threat  to  hiunan  health  and 
the  environment  presents  itself,  EPA 
will  continue  to  address  these  situations 
case  by  case.  Where  necessary,  EPA  will 
make  a  good  cause  finding  to  justify 
emergency  rulemaking.  See  APA  553 
(b). 

(7)  Notification  Requirements  ' 

In  order  to  adequately  track  wastes 
that  have  been  delisted,  EPA  is 
requiring  that  DuraTherm  provide  a 
one-time  notification  to  any  State 
regulatory  agency  through  which  or  to 
which  the  delisted  waste  is  being 
carried.  DuraTherm  must  provide  this 
notification  within  60  days  of 
commencing  this  activity. 

D.  What  Happens  if  DuraTherm  Violates 
the  Terms  and  Conditions? 

If  DuraTherm  violates  the  terms  and 
conditions  established  in  the  exclusion, 
the  Agency  wiU  start  procedures  to 
withdraw  the  exclusion.  Where  there  is 
an  immediate  threat  to  hiunan  health 
and  the  environment,  the  Agency  will 
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continue  to  evaluate  these  events  on  a 

case-by^se  basis.  The  Agency  expects 

DuraTheim  to  conduct  the  appropriate 

waste  aiytilysis  and  comply  with  the 

criteria  0^plained  above  in  Paragraphs 

3,  4,  5  anjd  6  of  the  exclusion. 

[  i 
V.  Publik}  Comments 

A.  How  May  I  as  an  Interested  Party 
Submit  Comments? 

The  EPA  is  requesting  public 
comment  on  this  proposed  decision 
and  on  tjhe  applicability  of  the  fate  and 
transpoikj  model  used  to  evaluate  the 
petition*  i 

Please  send  three  copies  of  your 
comme4ts:  Send  two  copies  to  William 
Gallagh^jr,  Delisting  Section, 
Multimedia  Planning  and  Permitting 
Division  (6PD-0).  Environmental 
Protectipp  Agency,  1445  Ross  Avenue, 
Dallas,  t^xas  75202.  Send  the  third 
copy  to  tie  Texas  Natural  Resoiut:e 
Conservation  Commission,  12100  Park 
35  Circl^j  Austin,  Texas  78753.  Identify 
your  comments  at  the  top  with  this 
regulatory  docket  number:  F-99- 
TXDELJ^URATHERM. 

You  s^uld  address  requests  for  a 
hearing  to  the  Acting  Director,  Robert  E. 
Hannessqhlager,  Multimedia  Planning 
and  Peni^tting  Division  (6PD), 
Environmental  Protection  Agency,  1445 
lue,  Dallas,  Texas  75202. 


Ross  Av 

B.How 
Obtain 
Exclusii 


\ay  I  Review  the  Docket  or 
ipies  of  the  Proposed 


You  n  Ay  review  the  RCRA  regulatory 
docket  for  this  proposed  rule  at  the 
Environmental  Protection  Agency 
Region  6,i  1445  Ross  Avenue,  Dallas, 
Texas  73^02.  It  is  available  for  viewing 
in  the  EPA  Freedom  of  Information  Act 
Review  Rbom  from  9:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  excluding 
Federal  htilidays.  Call  (214)  665-6444 
for  appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at 
fifteen  cents  per  page  for  additional 
copies. 

VI.  Regulatory  Impact 

Under  Executive  Order  (E.O.)  12866, 
EPA  mu$t  conduct  an  "assessment  of 
the  poteiitial  costs  and  benefits"  for  all 
"sumificmt"  regulatory  actions. 

Tne  pijoposal  to  grant  an  exclusion  is 
not  significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulatiojos.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specifec  facility  from  EPA's  lists  of 
hazardoui  wastes,  thus  enabling  a 
facility  to  manage  its  waste  as 
nonhazat^ous. 


Because  there  is  no  additional  impact 
from  today's  proposed  rule,  this 
proposal  would  not  be  a  significant 
regulation,  and  no  cost/benefit 
assessment  is  required.  The  Office  of 
Management  and  Budget  (OMB)  has  also 
exempted  this  rule  fitjm  the  requirement 
for  OMB  review  imder  Section  (6)  of 
E.O. 12866. 

Vn.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601-612,  whenever  an  agency 
is  required  to  publish  a  general  notice 
of  rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  which  describes  the 
impact  of  the  ride  on  small  entities  (that 
is,  small  businesses,  small 
organizations,  and  small  govenunental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  a  small  entities. 

This  rule,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
small  entities  since  its  effect  woiUd  be 
to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly, 
I  hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Vm.  Paperwork  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980 
(Public  Law  (Pub.  L.)  96-511,  44  U.S.C. 
3501  et  seq.)  and  have  been  assigned 
OMB  Control  Number  2050-0053. 

IX.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Pub.  L.  104-4,  which  was  signed  into 
law  on  March  22, 1995,  EPA  generally 
must  prepare  a  written  statement  for 
rules  with  Federal  mandates  th^  may 
result  in  estimated  costs  to  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

When  such  a  statement  is  required  for 
EPA  rules,  imder  section  205  of  the 
UMRA  EPA  must  identify  and  consider 
alternatives,  including  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  EPA  must  select  that 
alternative,  luiless  the  Administrator 


explains  in  the  final  rule  why  it  was  not 
selected  or  it  is  inconsistent  with  law. 

Before  EPA  establishes  regulatory 
requirements  that  may  significantly  or 
uniquely  stffect  small  governments, 
including  tribal  governments,  it  must 
develop  under  section  203  of  the  UMRA 
a  small  government  agency  plan.  The 
plan  must  provide  for  notifying 
potentially  affected  small  governments, 
giving  them  meaningful  and  timely 
input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovermental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

The  UMRA  generally  defines  a 
Federal  mandate  for  regulatory  purposes 
as  one  that  imposes  an  enforceable  duty 
upon  state,  local,  or  tribal  governments 
or  the  private  sector. 

The  EPA  finds  that  today's  delisting 
decision  is  deregulatory  in  nature  and 
does  not  impose  any  enforceable  duty 
on  any  State,  local,  or  tribal 
governments  or  the  private  sector.  In 
addition,  the  proposed  delisting 
decision  does  not  establish  any 
regulatory  requirements  for  small 
governments  and  so  does  not  require  a 
small  government  agency  plan  under 
UMRA  section  203. 

X.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the'requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 
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XL  ExBCUtiTe  Order  13045 

The  E.0. 13045  is  entitled  "Protection 
of  Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23. 1997).  This  order  applies  to 
any  rule  that  EPA  determines:  (1)  Is 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
exphin  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  not  subject  to  E.O. 
13045  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  E.0. 12866. 

Xn.  Executive  Order  13084 

Because  this  action  does  not  involve 
any  requirements  that  affect  Indian 
Tribes,  the  requirements  of  section  3(b) 
of  E.0. 13084  do  not  apply. 

Under  E.O.  13084,  u>A  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affiscts  that  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments. 


If  the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  Management  and 
Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  simmiary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation. 

In  addition,  E.O.  13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  meaningful  and  timely 
input"  in  the  development  of  regulatory 
policies  on  matters  that  significantly  or 
uniquely  affect  their  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

Xm.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  if  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  the  Agency  is  directed  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

Voluntary  consensus  standards  are 
technical  standards  (for  example, 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  volxmtary  consensiis 


standard  bodies.  Where  EPA  does  not 
use  available  and  potentially  applicable 
volimtary  consensus  standards,  the 
NTTAA  requires  that  Agency  to  provide 
Congress,  through  the  OMB,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

This  rule  does  not  establish  any  new 
technical  standards,  and  thus  the 
Agency  has  no  need  to  consider  the  use 
of  voluntary  consensus  standards  in 
developing  this  rule. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(0  RCRA.  42  U.S.C. 
6921(f) 

Dated:  July  13, 1999. 
Robert  E.  Hannesschlager, 
Acting  Division  Director,  Multimedia 
Planning  and  Permitting  Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFYING  AND  UST1NG 
HAZARDOUS  WASTE 

1.  The  audiority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921, 
6922,  and  6938. 

2.  In  Tables  1  and  2,  of  Appendix  IX 
of  Part  261  it  is  proposed  to  add  the 
following  waste  stream  in  alphabetical 
order  by  facility  to  read  as  follows: 


Appendix  IX  to  Part  261— Wastes  Excluded  Under  §§260.20  and  260.22 

Table  1.— Wastes  Excluded  From  Non-Specific  Sources 


Facility  and  address 


Waste  description 


OuraThenn,  Incorporated 
San  Leon,  Texas. 


Desort)er  solids,  (at  a  maximum  generation  of  20,000  cubic  yards  per  calendar  year)  gerwrated  by  DuraTherm 
usir>g  the  thermal  desorption  treatment  process,  (EPA  Hazardous  Waste  No.  R}37  arxJ  F038)  and  that  is  dis- 
posed of  in  Subtitle  D  landfills  after  [publication  date  of  the  Final  exclusion]. 

For  tfw  exclusion  to  be  valid,  DuraTherm  must  implement  a  testing  program  that  meets  Vne  foHowing  Paragraphs: 

(1)  Delisting  Levels:  All  leachable  corKentrations  for  ttx>se  constituents  must  not  exceed  the  following  levels 
(ppm).  The  petitioner  must  use  an  acceptable  leaching  mettKXJ.  for  example  SW-846,  MettxxJ  131 1  to  measure 
constituents  in  ttie  waste  leachate. 

Desorber  solids— 

(i)  Inorgaruc  Constitue(its  Arsenic— 1 .35;  Antimony— 0.162;  Barium-21.0;  BeryfliiHfn— 0.108;  Cadmium-0.135; 
Chromium-2.7;  Lead-0.405;  Nickel— 2.7;  Selenium-0.82;  Silver-0.43;  Vanadium-4.3;  Zinc-270. 

(ii)  Organic  Constituents  Anthracerte— 0.28;  Beruene— 0.135;  Benzo(a)  anthracene— 0.059; 
BenzoO>)fluoranther)e— 0.11;  Benzo(a)pyrene— 0.061  ;Bis-ethylhexyiphthalate— 0.28;  Cartxm  Disulfide— 3.8; 
Cfiloroberuene— 0.057;  Chrysene— 0.059;  o.m.p  Cresols— 54;  Dibenzo(a,h)  anthracene— 0.055;  2,4  Di- 
methyl phenol— 18.9;  Dioctyl  phthalate— 0.017;  Ethylbenzene— 0.057;  Fluoranthene— 0.068;  Fluorene— 
0.059;  Naphthalene— 0.059;  Phenanthrerie— 0.059;  Pt»enol— 6.2;  Pyrene — 0.067;  Siyrene— 2.7;  Trichloro- 
ethylene— 0.054;  Toluene— 0.08;  Xylene-0.032 

(2)  Waste  Holding  and  HarxHing:  DuraTherm  must  store  the  desorber  solids  as  described  in  its  RCRA  permit,  or 
continue  to  dispose  of  as  hazardous  all  desort>er  solids  generated,  until  they  have  completed  verification  test- 
ing descrit)ed  in  Paragraph  (3)(A)  and  (B),  as  appropriate,  and  valid  analyses  show  that  paragraph  (1)  is  satis- 
fied. 

(B)  Levels  of  constituents  measured  in  ttte  samples  of  the  desoriser  solids  that  do  not  exceed  the  levels  set  forth 
in  Paragraph  (1)  are  nonhazardous.  DuraTherm  can  manage  and  dispose  the  nonhazardous  desort)er  solids 
according  to  all  applicable  solid  waste  regulations. 
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Table  1.— Wastes  Excluded  From  Non-Specific  Sources— Continued 


Fadlky  and  address 


Waste  description 


(C)  If  constituent  levels  in  a  sample  exceed  any  of  the  delisting  levels  set  in  Paragraph  (1),  DuraTherm  must  re- 
treat or  stabilize  the  batches  of  waste  used  to  generate  the  representative  sample  until  it  meets  the  levels 
DuraThemi  must  repeat  the  analyses  of  the  treated  or  stabilized  waste. 

(D)  If  the  facility  has  not  treated  or  stabilized  the  waste,  DuraTherm  must  manage  and  dispose  the  waste  gen- 
erated under  Subtitle  C  of  RCRA. 

(3)  Verification  Testing  Requirements:  DuraThemi  must  perfonn  sample  collection  and  analyses,  including  quality 
control  procedures,  according  to  SW-846  methodologies.  If  EPA  judges  the  process  to  be  effective  under  the 
operating  conditions  used  during  the  initial  verification  testing,  DuraTherm  may  replace  the  testing  required  in 
Paragraph  (3)(A)  with  the  testing  required  in  Paragraph  (3)(B).  DuraTherm  must  continue  to  test  as  specified  in 
Paragraph  (3)(A)  until  and  unless  notified  by  EPA  in  writing  that  testing  in  Paragraph  (3)(A)  may  be  replaced 
by  Paragraph  (3){B). 

(A)  Initial  Verification  Testing:  After  EPA  grants  the  final  exclusion,  DuraTherm  must  do  the  following: 
(i)  Collect  and  analyze  composites  of  the  desort>er  solids. 

(ii)  Make  two  composites  of  representative  grab  samples  collected. 

(Ml)  Analyze  the  waste,  before  disposal,  for  all  of  the  constituents  listed  in  Paragraph  1 . 

(iv)  Sixty  (60)  days  after  this  exclusion  becomes  final,  report  the  operational  and  analytical  test  data,  includ- 
ing quality  contro!  information. 

(v)  Submit  the  test  plan  for  conducting  the  multiple  pH  leaching  procedure  to  EPA  for  approval  at  least  10 
days  before  conducting  the  analysis. 

(vi)  Conduct  a  multiple  pH  leaching  procedure  on  10  samples  collected  during  the  sixty-day  test  period. 

(vii)  The  ten  samples  should  include  both  non-stabilized  and  stabilized  residual  solids.  If  none  of  the  samples 
collected  during  the  sixty-day  test  period  need  to  be  stabilized,  DuraTherm  should  provide  multiple  pH  data 
on  the  first  sample  of  stabilized  wastes  generated. 

(vii)  Perfonn  the  toxicity  characteristic  leaching  procedure  using  three  different  pH  extraction  fluids  to  simu- 
late disposal  under  three  cofxJitions.  Simulate  an  acidic  landfill  environment,  basic  landfill  environment,  and 
a  landfill  environment  similar  to  tt>e  pH  of  the  waste. 

(B)  Sutisequent  Verification  Testing:  Following  written  notification  by  EPA,  DuraTherm  may  substitute  Ihe  testing 
conditions  in  (3)(B)  for  (3)(A)(i).  DuraTherm  must  continue  to  monitor  operating  conditions,  and  analyze  rep- 
resentative samples  each  quarter  of  operation  during  the  first  year  of  waste  generation.  The  samples  must  rep- 
resent the  waste  generated  in  one  quarter.  DuraTherm  must  run  the  multiple  pH  procedure  on  these  waste 
seunples. 

(C)  Termination  of  Organic  Testing: 

(i)  DuraTherm  must  continue  testing  as  required  under  Paragraph  (3)(B)  for  organic  constituents  in  Para- 
graph (1)(A)(ii),  until  the  analytical  results  submitted  under  Paragraph  (3)(B)  show  a  minimum  of  two  con- 
secutive samples  below  the  delisting  levels  in  Paragraph  (1)(A)(i),  DuraTherm  may  then  request  that  EPA 
stop  quarterty  organic  testing.  After  EPA  notifies  DuraTherm  in  writing,  tt>e  company  may  end  quarterty  or- 
ganic testing. 

(ii)  Following  cancellation  of  the  quarterty  testing,  DuraTherm  must  continue  to  test  a  representative  com- 
posite sample  for  all  constituents  listed  in  Paragraph  (1)  annually  (by  twelve  months  after  final  exclusion). 

(4)  Cttanges  in  Operating  Conditions:  If  DuraTherm  significantly  cfianges  the  process  described  in  rts  petition  or 
starts  any  processes  that  generate(s)the  waste  that  may  or  could  affect  the  composition  or  type  of  waste  gen- 
erated as  established  under  Paragraph  (1)  (by  illustration,  but  not  limitation,  changes  in  equipment  or  operating 
coTHJitions  of  the  treatment  process),  they  must  notify  EPA  in  writing;  they  may  no  longer  handle  the  wastes 
generated  from  the  new  process  as  nonhazardous  until  the  wastes  meet  the  delisting  levels  set  in  Paragraph 
(1 )  and  they  have  received  written  approval  to  do  so  from  EPA. 

(5)  Data  Submittals:  DuraTherm  must  submit  the  infomiation  described  below.  If  DuraTherm  fails  to  submit  the 
required  data  within  the  specified  time  or  maintain  ttie  required  records  on-site  for  the  specified  time,  EPA.  at 
its  discretion,  will  consider  this  sufficient  basis  to  reopen  tfie  exclusion  as  described  in  Paragraph  6. 
DuraTherm  must: 

(A)  Submit  the  data  obtained  through  Paragraph  3  to  Mr.  William  Gallagher,  Chief,  Region  6  Delisting  Program, 
EPA,  1445  Ross  Avenue,  Dallas,  Texas  75202-2733,  Mail  Code,  (6PD-0)  within  the  time  specified. 

(B)  Compile  records  of  operating  conditions  and  analytical  data  from  Paragraph  (3),  summarized,  and  maintained 
on-site  for  a  minimum  of  five  years. 

(C)  Furnish  these  records  and  data  when  EPA  or  the  State  of  Texas  request  them  for  inspection. 

(D)  Send  along  with  all  data  a  signed  copy  of  the  following  certification  statement,  to  attest  to  the  tmth  and  accu- 
racy of  the  data  submitted: 

Under  civil  and  criminal  penalty  of  law  for  the  making  or  submission  of  false  or  fraudulent  statements  or  rep- 
resentations (pursuant  to  the  applicable  provisk>ns  of  the  Federal  Code,  which  include,  but  may  not  be  limited 
to,  18  U.S.C.  §1001  and  42  U.S.C.  §6928),  I  certify  that  the  information  contained  in  or  accompanying  this 
document  is  taie,  accurate  and  complete. 

As  to  the  (those)  identified  sect»on(s)  of  this  document  for  whk:h  I  cannot  personally  verify  its  (their)  tmth  and  ac- 
curacy, I  certify  as  the  company  official  having  supervisory  responsibility  for  the  persons  who,  acting  under  my 
direct  instructions,  made  the  verification  that  this  information  is  true,  accurate  and  complete. 

If  any  of  this  infomnation  is  determined  by  EPA  in  its  sole  discretion  to  be  false,  inaccurate  or  incomplete,  and 
upon  conveyance  of  this  fact  to  the  company,  I  recognize  and  agree  that  this  exclusion  of  waste  will  be  vokl  as 
if  it  never  had  effect  or  to  the  extent  directed  by  EPA  and  that  the  company  will  be  liable  for  any  actions  taken 
in  contravention  of  the  company's  RCRA  and  CERCLA  obligations  premised  upon  the  company's  reliance  on 
the  void  exclusion. 

(6)  Reopener  Language— 
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Table  1.— Wastes  Excluded  From  Non-Specirc  Sources— Continued 


Facility  and  address 


Waste  description 


(A)  If,  anytime  after  disposal  of  tf>e  delisted  waste,  DuraTherm  possesses  or  Is  ottienwise  made  aware  of  any  en- 
vironmental data  (including  but  not  limited  to  leacfiate  data  or  groundwater  monitoring  data)  or  any  other  data 
relevant  to  the  delisted  waste  indicating  that  any  constituent  identified  for  tfw  delisting  verification  testing  is  at 
level  higher  than  the  delisting  level  allowed  by  the  Regional  Administrator  or  his  delegate  in  granting  the  peti- 
tion, then  the  facility  must  report  the  data,  in  writing,  to  the  Regional  Administrator  or  his  delegate  within  1.0 
days  of  first  possessing  or  being  made  aware  of  that  data. 

(B)  If  the  evinual  testing  of  the  waste  does  not  meet  tfie  delisting  requirements  in  Paragraph  1,  DuraTherm  must 
report  the  data,  in  writing,  to  the  Regional  Administrator  or  his  delegate  within  10  days  of  first  possessing  or 
t)eing  made  aware  of  that  data. 

(C)  If  DuraTherm  fails  to  submit  the  information  described  in  paragraphs  (5),(6)(A)  or  (6)(B)  or  if  any  other  infor- 
mation is  received  from  any  source,  the  Regional  Administrator  or  his  delegate  will  make  a  preliminary  deter- 
mination as  to  wf)ettwr  tfie  reported  information  requires  Agency  action  to  protect  human  health  or  tfie  environ- 
ment. Further  action  may  include  suspending,  or  revoking  tfie  exclusion,  or  ottier  appropriate  response  nec- 
essary to  protect  human  health  and  the  environment. 

(D)  If  the  Regional  Administrator  or  his  delegate  determines  tfiat  the  reported  information  does  require  Agency 
action,  the  Regional  Administrator  or  his  delegate  will  notify  the  facility  In  writing  of  the  actions  the  Regional 
Administrator  or  his  delegate  believes  are  necessary  to  protect  human  health  and  tfie  environment.  The  notice 
shall  include  a  statement  of  the  proposed  action  arKi  a  statement  pruvidiny  the  facility  with  an  opportunity  to 
present  information  as  to  why  the  proposed  Agency  action  is  not  necessary.  Tfie  facility  shall  have  10  days 
from  the  date  of  the  Regional  Administrator  or  his  delegate's  notice  to  present  such  infomnation. 

(E)  FoHowing  the  receipt  of  information  from  the  facility  described  in  paragraph  (6)(D)  or  (if  no  information  is  pre- 
sented under  paragraph  (6)(D))  tfie  initial  receipt  of  information  descritied  in  paragraphs  (5),  (6)(A)  or  (6)(B), 
the  Regional  Administrator  or  his  delegate  will  issue  a  final  written  determination  describing  the  Agency  actions 
that  are  necessary  to  protect  human  health  or  the  environment.  Any  required  action  described  in  the  Regional 
Administrator  or  his  delegate's  determination  shall  become  effective  immediately,  unless  the  Regional  Adminis- 
trator or  his  delegate  provides  otfienvise. 

(7)  Notification  Requirements:  DuraTfierm  must  do  foHowing  before  transporting  tfie  delisted  waste:  Failure  to 
provide  this  notification  will  result  in  a  violation  of  the  delisting  petition  and  a  possible  revocation  of  the  deci- 
sion. 

(A)  Provide  a  one-time  written  notification  to  any  State  Regulatory  Agency  to  which  or  through  which  tfiey  will 
transport  the  delisted  waste  described  above  for  disposal,  60  days  before  beginning  such  activities. 

(B)  Update  the  one-time  written  notification  If  they  ship  the  delisted  waste  into  a  different  disposal  facility. 


Table  2.— Wastes  Excluded  From  Specific  Sources 


Facility  and  address 


Waste  description 


DuraTfierm,      Incorporated 
Leon,  Texas. 


San  Desort>er  Solids,  (at  a  maximum  generation  of  20,000  cubic  yards  per  calendar  year)  generated  by 
DuraTherm  using  the  treatment  process  to  treat  ttw  Desortser  solids,  (EPA  Hazardous  Waste  No.  K048, 
K049,  K050,  and  K051  and  disposed  of  in  a  Subtitle  D  landfill.  DuraTherm  must  implement  the  testing 
program  found  in  Table  1 .  Wastes'^xduded  From  l^on-Specific  Sources,  for  the  petition  to  t>e  valid. 


[FR  Doc.  99-21422  Filed  8-17-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPart271 

[FRL-642S-9] 

HnanfcNM  WmIm  MMMQMiMnt 
Prognm:  Final  Aulhortialion  of  State 


Program  RavMona  for  State  of  Taxaa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  (also,  "the  Agency" 
in  this  preamble)  is  proposing  to  grant 
final  authorization  to  the  Texas  Natiual 
Resource  Conservation  Commission 


(TNRCC)  for  its  hazardous  waste 
program  revisions,  specifically, 
revisions  needed  to  meet  Resource 
Conservation  and  Recovery  Act  (RCRA) 
Cluster  V,  which  contains  Federal  rules 
promiUgated  between  July  1, 1994  to 
June  30, 1995.  In  the  "Rules  and 
Regidations"  section  of  this  Federal 
Register  (FR),  EPA  is  authorizing  the 
State's  program  revisions  as  an 
immediate  final  rule  without  prior 
proposal  because  the  EPA  views  this 
action  as  noncontroversial  and 
anticipates  no  adverse  comments.  The 
Agency  has  explained  the  reasons  for 
this  authorization  in  the  preamble  to  the 
immediate  final  rule.  If  the  EPA  does 
not  receive  adverse  written  comments, 
the  immediate  final  rule  will  become 
effective  and  the  Agency  will  not  take 
further  action  on  this  proposal.  If  the 
EPA  receives  adverse  written  comments. 


a  second  Federal  Register  document 
will  be  published  before  the  time  the 
immediate  final  rule  takes  effect.  The 
second  document  may  withdraw  the 
immediate  final  rule  or  identify  the 
issues  raised,  respond  to  the  comments 
and  affirm  that  the  immediate  final  rule 
will  take  effect  as  scheduled.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  September  17, 
1999. 

ADDRESSES:  Mail  written  comments  to 
Alima  Patterson,  Region  6,  Regional 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PD-G), 
Multimedia  Planning  and  Permitting 
Division,  at  the  address  shown  below. 
You  can  examine  copies  of  the  materials 
submitted  by  the  State  of  Louisiana 
during  normal  business  hours  at  the 
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following  locations:  EPA  Region  6, 1445 
Ross  Ay^nue,  Dallas.  Texas  75202-2733, 
(214)  6e&-6444;  or  Louisiana 
Department  of  Environmental  Quality, 
H.B.  Garlock  Building,  7290 
BlueboQiiet,  Baton  Rouge,  Louisiana. 
70810.  (fe04)  765-0617. 
FOR  FUfmtER  INFORMATION  CONTACT: 
Alima  ^^tterson  (214)  665-8533. 
SUPPLEf^ARY  information:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  $iid  Regulations"  section  of  this 
Federal  Register. 

Dated:  fuly  30, 1999. 
W.B.  Hathaway. 

Acting  H^onal  Administrator,  Region  6. 
(FR  Doc^  69-21424  Filed  8-17-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

t 

47  CFR!  farts  32, 43,  and  64 
[CC  DocMM  No.  99-253;  FCC  99-174] 

Comprehensive  Review  of  the 
Accourffng  Requirements  and  ARMIS 
ReportiHg  Requirement  for  Incumbent 
Local  ^change  Carriers:  Phase  1 

AGENCYt  Federal  Communications 
Commiiiion. 

ACTION:  jl^otice  of  proposed  rulemaking. 

H* — ^ 

SUMMAfN:  In  this  document,  the 
Commi^iion  is  initiating  a 
comprenensive  review  of  its  accounting 


and  reporting  requirements.  In  this 
comprehensive  review,  we  plan  to 
reevaluate  our  existing  accounting  and 
reporting  requirements  to  determine 
whether  they  should  be  modified  or 
eliminated  as  changes  occiir  in  the 
industry.  We  also  consider  the 
appropriate  timing  of  accounting  and 
reporting  changes  to  assure  that  we  will 
continue  to  have  the  information  we 
need  to  make  informed  decisions. 
DATES:  Interested  parties  may  file 
written  comments  on  the  proposed 
information  collections  by  August  23, 
1999  and  reply  comment  on  or  before 
September  9. 1999.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  information  collections  on  or 
before  October  18. 1999. 

ADDRESSES:  Office  of  the  Secretary. 
Room  TW-B204.  Federal 
Communications  Commission,  445  12th 
Street,  NW.,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley.  Federal  Communications 
Commission,  Room  1-C804. 445  12th 
Street,  NW.,  Washington.  DC  20p54,  or 
via  the  Internet  to  jboley@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725-17th  Street.  NW.. 
Washington.  DC  20503  or  via  the 
Internet  to  fain^t®al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mika  Savir.  Accoimting  Safeguards 
Division,  Common  Carrier  Bureau,  (202) 


418-0384  or  Andy  Mulitz,  Accounting 
Safeguards  Division,  Common  Carrier 
Bureau,  (202)  418-0850.  For  additional 
information  concerning  the  information 
collections  contained  in  this  NPRM 
contact  Judy  Boley  at  202-418-0214,  or 
via  the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

This  is  a  summary  of  the 
Commission's  Notice  of  Proposed 
Ridemaking  (NPRM),  CC  Docket  99-253. 
adopted  on  July  13, 1999.  and  released 
on  July  14, 1999.  It  has  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  fot  review  under  the  PRA.  OMB. 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding.  The  full 
text  of  the  NPRM  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257).  445  12th 
Street  NW.,  Washington,  DC  20554.  The 
complete  text  may  also  be  piuchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street.  Washington,  DC 
20036,  telephone  (202)  857-3800. 

OMB  Approval  No. :  None. 

Title:  Comprehensive  Review  of  the 
Accounting  Requirements  and  ARMIS 
Reporting  Requirements  for  Incumbent 
Local  Exchange  Carriers:  Phase  1 ,  CC 
Docket  No.  99-253  (NPRM). 

Form  No.:  FCC  Report  43-02. 

Type  of  Review:  New  Collections. 

Respondents:  Business  or  other  for 
profit 


Title 


Unifomi  %stems  of  Accounts  

Annual  Akiditors  Attestations  „.. ^ 

ARMIS  L|$0A  Report ,. 

Allocation jof  Cost,  Cost  Allocation  Manual 

Imptemeihiation  of  tf>e  Telecommunications  Act  of  1996:  Accounting  Safeguards  Under  tfie 
Tetecortmunicatioos  Act  of  1996  (Affiliate  Transaction  Only) 


No.  of 
respondents 


239 
19 
52 
18 

20 


Estimated 
hours  per 
response 


9540 
268 
284 
300 

24 


Total  annual 
burden 


2.280,080 

5.100 

14,770 

10,800 

480 


Total, 

Estimt 
$1.200.( 


mal  Burden:  2,311.230. 
'  Costs  Per  Respondent: 


Need^tind  Uses:  In  CC  Docket  No. 
99-253.  ^e  Commission  is  initiating  a 
compreli^nsive  review  of  its  accounting 
and  reporting  requirements.  The 
Commi>Mion  seeks  conunent  on  its 
proposa^l  to  reduce  or  further 
streamliiie  its  recordkeeping 
requireitilents  for  common  carriers,  audit 
requirei^nts  for  the  large  incumbent 
LECs  and  reduce  filing  requirements  of 
accoimting  record  changes  on  the  part  of 
affected  common  carriers.  The 
information  is  needed  so  that  the 


Commission  can  fulfill  its  statutory 
responsibilities  and  obligations. 

Summary  of  Notice  of  Proposed 
Rulemaking 

We  are  performing  this 
comprehensive  review  in  two  phases. 
Phase  1.  which  commences  with  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
and  will  conclude  by  the  end  of  the 
year,  will  address  accounting  and 
reporting  reform  measures  that  can  be 
implemented  without  delay  and  still 
retain  sufficient  information  for  the 
Commission  and  state  commissions  to 
meet  their  responsibilities.  Phase  2, 


which  will  begin  in  the  last  quarter  of 
1999,  will  examine  the  current 
accounting  and  reporting  structure  and 
address  long-term  changes  needed  as 
local  exchange  markets  become 
competitive.  During  this  process,  the 
Common  Carrier  Bureau  will  continue 
to  work  closely  with  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  and  state 
commissioners  so  that,  in  addition  to 
eliminating  unnecessary  reporting 
requirements,  the  Commissiofi  and 
states  will  focus  on  further  steps 
necessary  to  eliminate  lumecessary 
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overlap  of  Federal  and  state  reporting 
requirements. 

In  this  first  phase  of  the 
comprehensive  review,  we  seek 
comment  on  the  following  accoimting 
issues:  eliminating  or  revising  the 
matrix  used  to  classify  expenses  in  the 
Uniform  System  of  Accounts  (USOA); 
reducing  the  audit  burdens  on 
incumbent  local  exchange  carriers 
(ILECs);  adopting  a  de  minimis 
exception  to  our  affiliate  transactions 
rules;  eliminating  the  15-day  prefiling 
for  cost  pool  changes;  eliminating  the 
notifications  and  approvals  required  in 
§§  32.13(a)(3)  and  32.25;  and  revising 
the  accounting  requirements  for 
§§  32.2002  and  32.2003.  In  addition,  we 
seek  comment  on  streamlining  the 
reporting  requirements  in  the  ARMIS 
43-02  USOA  Report.  Specifically,  we 
seek  comment  on  eliminating  certain 
corporate  information  collected  in  the 
"C"  series  tables  and  on  consolidating 
certain  information  into  one  table.  We 
also  seek  comment  on  eliminating 
certain  information  concerning  balance 
sheet  accoimts  reported  in  the  "B" 
series  tables  and  income  statement 
accounts  reported  in  the  "I"  series 
tables. 

A.  Accounting  Rules 

1.  Expense  Matrix 

Section  32.S999(f)  of  the 
Commission's  rules  requires  earners  to 
maintain  disaggregated  fiinancial  data  in 
subsidiary  record  categories  to  be 
reported  in  an  expense  matrix.  The 
Commission  uses  the  detailed  data 
contained  in  the  carriers'  expense 
subsidiary  record  categories  in 
performing  studies  and  trend  analyses, 
and  in  its  overall  monitoring  efforts.  The 
additional  information  provided  by  the 
expense  matrix  helps  the  Commission 
analyze  a  carrier's  expenses.  In 
particular,  the  Commission  has  relied 
heavily  upon  the  salaries  and  wages  and 
rent  data  detailed  in  the  expense  matrix. 
For  example,  when  the  Financial 
Accounting  Standards  Board  (FASB) 
promulgated  new  accounting  standards 
for  post-employment  benefits  and  post- 
retirement  benefits  other  than  pensions, 
the  Commission  used  the  salaries  and 
wages  data  in  its  analysis  of  the 
reasonableness  of  carrier  projections 
related  to  implementation  of  the  new 
accotmting  standards.  The  Commission 
also  uses  ^e  salaries  and  wages  data  in 
calculating  productivity  factors  used  to 
adjust  price  cap  indices.  This  expense 
data  would  be  needed  for  future 
productivity  studies  if  the  price  cap 
formula  is  revised.  Expense  matrix  data 
is  abo  used  in  tracking  the  salaries  and 
wages  and  rents  portion  of  maintenance 


expense  in  the  analysis  of  service 
quality.  Furthermore,  carriers, 
competitors,  and  the  Commission  use 
the  pole  rents  information  detailed  in 
the  expense  matrix  in  the  formula  to 
calculate  carriers*  pole  attachment  rates. 

We  tentatively  conclude  that  we  can 
eliminate  the  expense  matrix  or  reduce 
it  to  the  minimum  amoimt  necessary  to 
meet  other  regulatory  purposes.  We 
believe  that  this  information  could  be 
provided  by  the  carriers  on  an  as- 
needed  basis  even  if  the  Commission 
did  not  prescribe  it  to  be  maintained. 
We  seek  conmient  on  this  tentative 
conclusion.  Conui^enters  should  discuss 
whether  it  would  be  more  burdensome 
to  maintain  and  file  the  expense  matrix 
or  to  keep  such  data,  at  the  same  level 
of  disaggregation,  for  several  years,  to 
provide  to  the  Commission  if  requested. 
We  seek  comment  on  whether,  as  an 
alternative,  the  reporting  burden  would 
be  alleviated  by  reducing  the  expense 
matrix  to  two  classifications:  (1)  salary 
and  wages  and  (2)  other.  Conmienters 
should  specifically  address  whether  this 
would  affect  the  analysis  of  the  price 
cap  performance/productivity  factor 
calculations.  In  addition,  we  seek 
comment  on  whether,  and  how,  ' 
elimination  of  the  expense  matrix 
would  affect  the  jurisdictional 
separations  process,  universal  service 
support  calculations,  or  service  quality 
studies. 

In  the  Accounting  Reductions  Report 
and  Order,  FCC  No.  99-106,  released 
June  30, 1999,  we  required  mid-sized 
ILECs  to  maintain  subsidiary  record 
categories  to  capture  the  pole 
attachment  data  currently  provided  in 
the  Class  A  accounts.  We  believe  it  is 
necessary  to  require  subsidiary  records 
for  data  needed  in  pole  attachment 
formulas  to  assure  that  the  data  is 
publicly  available,  uniformly 
maintained  among  the  carriers,  and 
maintained  in  a  manner  that  can  be 
audited.  We  propose  that,  if  the  expense 
matrix  is  eliminated,  carriers  maintain 
subsidiary  records  to  provide  the  data 
used  in  the  pole  attachment  formulas 
and  report  in  their  ARMIS  reports  the 
information  necessary  for  the 
Commission,  carriers,  and  competitors 
to  calculate  pole  attachment  rates.  We 
seek  comment  on  this  proposal. 

2.  Audits 

The  Commission  has  established 
accounting  safeguards  governing  the 
allocation  of  costs  between  the  carriers' 
regulated  and  nonregulated  activities. 
These  safeguards  are  designed  to 
promote  fair  cost  allocations  and  to 
protect  regulated  ratepayers  from 
absorbing  the  costs  of  nonregulated 
activities.  One  of  the  accoimting 


safeguards,  prescribed  in  §  64.904  of  the 
Commission's  rules,  is  that  carriers 
obtain  an  independent  audit  of  reported 
cost  allocation  data.  Before  adoption  of 
the  Accounting  Reductions  Report  and 
Order,  our  rules  required  that  the  audit 
be  performed  annually  for  ILECs 
required  to  file  cost  allocation  manuals, 
that  it  provide  a  positive  opinion,  that 
the  reported  data  is  presented  fairly  in 
all  material  respects,  and  that  it  be 
conducted  in  accordance  with  generally 
accepted  auditing  standards. 

In  the  Accounting  Reductions  Report 
and  Order,  we  revised  the  audit 
requirement  for  mid-sized  ILECs.  Under 
rules  adopted  in  that  Order,  mid-sized 
ILECs  are  required  to  obtain  a  less 
stringent  attestation  every  two  years 
(covering  the  prior  two  year  period) 
instead  of  an  aimual  financial  audit 
requiring  a  positive  opinion.  The 
financial  audit  requires  that  an  ILECs 
independent  auditor  provide  assurance 
that  the  reported  data  are  fairly, 
reported.  An  attestation  requires  that  the 
auditor  provide  assurance  that  specific 
management  assertions  are  fairly  stated. 
An  attestation  generally  provides  less 
assurance  and  is  governed  by  less 
stringent  standards  of  testing,  reporting, 
and  expression  of  opinion  than  me 
financial  audits  required  by  §  64.904  for 
large  ILECs. 

We  tentatively  conclude  that,  if 
properly  implemented,  a  less  stringent 
audit  requirement  for  the  large  ILECs 
will  provide  the  necessary  assurance 
that  the  carriers'  cost  allocations  are 
consistent  with  our  rules  and  at  the 
same  time  residt  in  significant  savings 
in  both  time  and  money  for  the  carriers. 
We  note  that  in  other  instances  the 
Commission  requires  something  less 
than  a  positive  opinion  audit.  For 
example,  we  have  new  audit 
requirements  specifically  for  §  272 
affiliates.  Section  272  of  the  Act  permits 
a  BOC  to  manufoctxue  equipment, 
originate  in-region,  interLATA 
telecommunications  services,  and 
provide  interLATA  information  services 
only  if  it  does  so  through  one  or  more 
separate  affiliates.  The  BOC  and  its 
affiliate(s)  must,  among  other  things, 
obtain  a  joint  Federal/State  audit  every 
two  years  conducted  by  an  independent 
auditor.  Oiir  rules  require  that  the 
independent  auditor  perform  an  agreed- 
upon  procedures  engagement  as 
specified  by  the  regional  Federal/State 
biennial  oversight  team. 

We  tentatively  conclude  that  we  can 
reduce  our  audit  requirements  for  the 
large  ILECs— the  BOCs  and  GTE— by 
extending  the  same  audit  requirements 
to  the  large  ILECs  that  we  adopted  for 
mid-sized  ILECs  in  the  Accounting 
Reductions  Report  and  Order,  i.e.. 


64.904  of  the 
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allowii  L| ;  earners  to  obtain  an 
attestation,  instead  of  an  annual 
financi^  audit  requiring  a  positive 
opinioUt  We  seek  comment  on  this 
tentative  conclusion.  Fiulhermore,  we 
seek  cofnunent  on  whether  we  should 
adopt  aai  audit  requirement  similar  to 
the  §  272  biennial  audit,  an  agreed-upon 
procedures  engagement,  for  the  large 
ILECs.  Commenters  should  discuss 
whether  these  alternatives  would 
provide  the  necessary  assurance  that  the 
reportef^  cost  allocation  data  is  an 
accuratjereflection  of  the  carrier's  CAM 
and  thd  Conunission's  rules. 
Commenters  should  also  discuss  any 
other  alternatives  to  an  annual  financial 
audit  requiring  a  positive  opinion.  In 
additiol^,  commenters  should  address 
wLulheiit  the  new  audit  procedure 
should  ^  an  annual  requirement. 

3.  AffiUite  Transactions  Rides 

In  ihe  Accounting  Safeguards  Order. 
62  FR  02918  (January  21, 1997)  the 
CommiisBion  amended  the  affiliate 
transactions  rules  for  services  provided 
by  a  canier  to  its  affiliate  and  services 
received  by  a  carrier  from  its  affiliate 
that  are  not  subject  to:  (1)  an  existing 
tariff  ra|te,  (2)  a  publicly-filed  agreement 
or  statebient,  or  (3)  a  qualified 
prevailing  price  valuation.  Services 
provide^  by  a  carrier  to  its  affiliate  must 
be  recoraed  at  the  higher  of  fair  market 
value  orlfully  distributed  cost.  Services 
received  by  a  carrier  from  its  affiliate 
must  be  recorded  at  the  lower  of  fair 
market  lvalue  or  fully  distributed  cost. 
The  Cot^mission  further  required 
carriers!  to  make  a  good  faith 
determuation  of  fair  market  value  in 
those  idf  tances  when  a  fair  market  value 
was  not  ^dily  available  so  that  the 
carrier  tbuld  assign  the  appropriate 
value  to  the  service  when  recording  its 
value  u^der  the  affiliate  transactions 
rules.    1 1 

Based  |on  our  experience  enforcing 
these  re(|uirements  over  the  past  two 
years,  if  ^  tentatively  conclude  that 
when  th^  total  annual  value  of 
transactions  for  that  service  is  de 
minimis,  the  regulatory  benefits  of 
requiri4g  carriers  to  make  a  good  faith 
detennijqi&tion  of  the  fair  market  value  of 
a  servicM  are  outweighed  by  the 
adminiiirative  cost  and  effort  of  making 
such  a  determination.  We  tentatively 
concluqi  that  such  a  de  minimis 
exception  will  not  lessen  the 
effectiveness  of  the  Commission's 
affiliate  transactions  rules,  and  at  the 
same  time,  will  reduce  the  burden 
associated  with  the  requirement  that 
carriers  jteake  a  good  faith  determination 
of  fair  nk  irket  value.  We,  therefore, 
propose  to  eliminate  the  requirement 
that  carriers  make  a  good  faith 


determination  of  fair  market  value  for 
each  service  in  which  the  total  annual 
value  of  transactions  for  that  service  is 
less  than  $250,000.  We  propose  that  in 
such  cases  the  service  should  be 
recorded  at  fully  distributed  cost,  and 
carriers  should  continue  to  report  such 
transactions  in  their  cost  allocation 
manuals  and  ARMIS  reports. 

We  seek  comment  on  our  proposals 
and  tentative  conclusions.  We  also  seek 
comment  on  whether  a  different 
threshold  should  serve  to  delineate  the 
de  minimis  treatment.  Commenters 
proposing  a  different  threshold  shoidd 
explain  why  their  proposed  threshold 
should  be  higher  or  lower  than 
$250,000.  In  addition,  commenters 
should  address  whether  affiliate 
transaction  services  conducted  pursuant 
to  §§  260,  and  271-276  of  the  Act 
should  be  included  in  the  services 
eligible  for  the  de  minimis  exception. 

4.  Elimination  of  15-Day  Prefiling  for 
Cost  Pool  Changes 

Section  64.903  of  the  Commission's 
rules  requires  that  carriers  update  their 
CAMs  at  least  annually  except  that 
changes  to  the  cost  apportionment  table 
and  time-reporting  procedures  must  be 
filed  at  least  15  days  before  the  carrier 
plans  to  implement  changes.  Once  a 
CAM  change  has  been  filed,  the  Chief, 
Common  Carrier  Bureau  may  suspend  - 
any  such  changes  for  a  perioid  not  to 
exceed  180  days,  and  may  thereafter 
allow  the  change  to  become  effective. 
BellSouth  claims  that  the  15-day  special 
filing  requirement  for  changes  in  cost 
pools  discloses  sensitive  competitive 
service  information.  We  tentatively 
conclude  that  we  should  eliminate  the 
15-day  pre-filing  requirement  in  order  to 
eliminate  any  disclosure  of  sensitive 
data  in  advance  of  implementation  of  a 
service.- If  we  adopt  this  proposal, 
carriers  woidd  file  the  necessary  CAM 
changes  contemporaneous  with  the 
implementation  of  the  change.  We  seek 
comment  on  this  tentative  conclusion. 

5.  Revision  to  Section  32.13,  Accounts — 
General 

Section  32.13(a)(3)  of  the 
Commission's  rules  permits  carriers  to 
establish  temporary  or  experimental 
accounts  provided  they  notify  the 
Commission  of  the  nature  and  purpose 
of  the  accounts  within  30  days  of 
establishing  them.  This  requirement  was 
adopted  to  allow  the  Commission  to 
review  the  nature  of  the  proposed 
temporary  or  experimental  accoimts 
prior  to  the  effective  date.  Carriers  use 
these  temporary  accounts  as  clearing 
accounts,  which  are  closed  each 
financial  period  and  do  not  alter  the 
Part  32  accoimting  structure.  We 


tentatively  conclude  that  this  30-day 
notification  is  not  necessary  because 
other  accounting  safeguards,  such  as 
ARMIS  reporting  and  our  audit 
program,  together  with  our  ability  to 
obtain  additional  information  as 
necessary,  are  sufficient  for  our 
regulatory  oversight.  Accordingly,  we 
propose  to  modify  §  32.13(a)(3)  by 
eliminating  the  notification 
requirement.  We  seek  comment  on  our 
tentative  conclusion  and  proposal. 

6.  Revision  to  Section  32.25,  Unusual 
Items  and  Contingent  Liabilities 

Section  32.25  of  the  Commission's 
rules  requires  carriers  to  submit  journal 
entries  detailing  extraordinary  items, 
contingent  liabilities,  and  material  prior 
period  adjustments  for  Commission 
approval  before  recording  them  in  their 
books  of  account.  This  requirement  was 
established  as  a  safeguard  to  prevent 
carriers  from  inflating  their  rate  base 
through  the  use  of  accounting 
adjustments.  We  tentatively  conclude 
that  prior  Commission  review  of  joiunal 
entries  is  not  necessary  for  the 
Commission's  regulatory  oversight,  and 
that  other  accoimting  safeguards,  such 
as  the  ARMIS  reporting  and  our  audit 
program,  together  with  our  ability  to 
obtain  additional  information  as 
necessary,  are  sufficient  to  assiu«  that 
carriers  will  comply  with  our 
accounting  requirements.  We  tentatively 
conclude,  therefore,  that  it  is  no  longer 
necessary  to  require  the  routine  filing  of 
these  journal  entries.  Accordingly,  we 
propose  to  eliminate  the  §  32.25  filing 
requirement.  We  seek  comment  on  our 
tentative  conclusion  and  proposal. 

7.  Revision  to  Section  32.2002.  Property 
Held  for  Future  Teleconmnmications 
Use 

Section  32.2002  of  the  Conunission's 
rules  requires  that  carriers  record  to 
Account  2002  the  costs  of  property  held  ' 
for  no  longer  than  two  years  under  a 
definite  plan  for  use  in 
telecommunications  service.  After  two 
years,  §  32.2002  requires  that  the  carrier 
reclassify  the  cost  of  the  property  to 
Account  2006,  Nonoperating  plant. 
BellSouth  states  that  this  reclassification 
is  burdensome  and  that  the  property 
could  remain  recorded  in  Account  2002, 
but  be  removed  fixim  the  ratebase  in  a 
less  biudensome  manner.  We  tentatively 
conclude  that  we  should  allow  carriers 
to  maintain  the  costs  in  Account  2002 
but  we  should  require  carriers  to 
exclude  the  cost  of  such  property,  and 
the  associated  depreciation  reserve, 
fit}m  the  ratebase.  The  depreciation 
expense  associated  with  such  property 
should  also  be  excluded  from 
ratemaking  considerations.  Thesn 
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amounts  would  be  reported  in  the 
ARMIS  43-01,  column  (e)  All  Other 
Adjustments  and  ARMIS  43-03.  column 
(1)  Other  Adjustments.  We  believe  that 
adoption  of  this  tentative  conclusion 
will  provide  the  same  protection  for 
ratepayers  while  alleviating  the  burden 
on  carriers  to  reclassify  these  costs  to 
Account  2006.  We  seek  comment  on 
this  tentative  conclusion. 

8.  Revisions  to  Section  32.2003, 
Telecommunications  Plant  Under 
Construction 

Section  32,2003  of  the  Commission's 
rules  requires  that  carriers  record  to 
Account  2003  the  original  cost  of 
construction  projects  including  all 
related  direct  and  indirect  costs  as 
provided  under  §  32.2000(c).  If  the 
construction  project  has  been 
suspended  for  six  months  or  more,  the 
cost  of  the  project  must  be  reclassified 
to  Account  2006,  Nonoperating  plant.  If 
the  project  is  eventually  abandoned, 
these  costs  must  be  charged  to  Accoimt 
7370,  Special  charges.  BellSouth  states 
that  this  reclassification  is  burdensome 
and  that  the  property  could  remain 
recorded  in  Account  2003  but  be 
excluded  from  the  ratebase  in  a  less 
burdensome  manner.  We  tentatively 
conclude  that  carriers  be  permitted  to 
maintain  the  costs  in  Account  2003  and 
that  carriers  be  required  to  remove  the 
cost  of  suspended  projects  after  six 
months  firom  the  ratebase.  Additionally, 
carriers  would  be  required  to 
discontinue  capitalization  of  allowance 
for  funds  used  during  construction 
under  §  32.2000(c)(2)(x)  until 
construction  is  resumed.  These  amoimts 
would  be  reported  in  the  ARMIS  43-01, 
colimm  (e)  All  Other  Adjustments  and 
ARMIS  43-03,  column  (1)  Other 
Adjustments.  Carriers  would  still  charge 
Account  7370  if  the  project  were 
abandoned.  We  believe  that  adoption  of 
this  tentative  conclusion  will  provide 
the  same  protection  for  ratepayers  while 
alleviating  the  burden  on  carriers  to 
reclassifying  these  costs  to  Accoimt 
2006.  We  seek  conmient  on  this 
tentative  conclusion. 

B.  ARMIS  Reporting  Requirements 

1.  Reductions  to  ARMIS  43-02  USOA 
Report 

hi  the  ARMIS  43-02  USOA  Report, 
carriers  report  their  annual  operating 
results  for  every  account  in  the  USOA. 
The  USOA  contains  both  balance  sheet 
and  income  statement  accounts  which 
report  the  results  of  operational  and 
financial  events.  Information  provided 
by  these  accounts  is  used  to  review  the 
overall  investment  and  expense  levels, 
affiliate  transactions,  property 


valuation,  and  depreciation  rates  of 
regulated  carriers.  The  ARMIS  43-02 
USOA  Report  contains  a  total  of  27 
tables,  and  is  one  of  the  most 
voluminous  reporting  requirements  in 
ARMIS.  The  tables  are  set  out  in  three 
series:  (1)  the  "C"  series,  which 
includes  5  tables  that  provide  corporate 
information;  (2)  the  "B"  series,  which 
includes  15  tables  that  provide 
information  about  the  balance  sheet 
accounts  of  the  carrier;  and  (3)  the  "I" 
series,  which  includes  7  tables  that 
provide  information  about  the  carriers' 
income  and  expenses. 

In  light  of  the  objectives  we  seek  to 
achieve  in  Phase  1  of  our 
comprehensive  review,  we  are 
proposing  significant  reductions  in 
reporting  requirements  in  the  ARMIS 
43-02  USOA  Report  for  the  largest 
ILECs.  For  the  reasons  discussed  below, 
we  tentatively  conclude  that  the  filing 
burden  imposed  on  the  largest  ILECs  by 
ARMIS  43-02  USOA  Report  should  be 
reduced  by  eliminating  the  requirement 
to  file  14  of  27  tables,  adding  one  short- 
form  table,  and  changing  the  threshold 
level  of  reporting  required  in  3  of  the 
remaining  13  tables.  We  propose 
eliminating  or  modifying  the  reporting 
requirepients  for  the  following  tables: 
C-1  (Identity  of  Respondent);  C-2 
(Control  Over. Respondent);  C-3  (Board 
of  Directors  and  General  Officers);  C— 4 
(Stockholders);  C-5  (Important  Changes 
During  the  Year);  B-8  (Capital  Leases); 
B-9  (Deferred  Charges);  B-11  (Long- 
Term  Debt);  B-12  (Net  Deferred  Income 
Taxes);  B-13  (Other  Deferred  Credits); 
B-14  (Capital  Stock);  and  B-15  (Capital 
Stock  and  Funded  Debt  Reacquired  or 
Retired  During  the  Year);  1-3  (Pension 
Costs);  1-4  (Operating  Other  Taxes);  1-5 
(Prepaid  Taxes  and  Accruals);  1-6 
(Special  Charges);  and  1-7  (Donations  or 
Payments  for  Services  Rendered  by 
Persons  Other  Than  Employees). 

We  seek  comment  generally  on  our 
tentative  proposal  to  streamline  the 
ARMIS  43-02  USOA  Report  for  the 
largest  ILECs.  Specifically,  we  seek 
comment  on  whether  alternative  sources 
of  information  would  provide  sufficient 
protection  against  the  potentially  anti- 
competitive practices  we  identified  in 
the  ARMIS  Reductions  Report  and 
Order.  FCC  No.  99-107,  released  June 
30, 1999.  For  instance,  we  believe  that 
much  of  the  information  contained  in 
the  series  "C"  tables  can  be  obtained 
from  the  carrier's  Form  10-K  Annual 
Report  filed  with  the  Securities  and 
Exchange  Commission  (SEC),  as  well  as 
in  other  publicly  available  Reports.  We 
also  believe  that,  to  a  large  extent, 
balance  sheet  and  income  statement 
information  reported  in  the  series  "B" 
and  "I"  tables  may  be  obtained  from 


underlying  source  data  and  can  be 
readily  provided  by  the  carrier  upon 
request  Although  we  continue  to 
befieve  that  access  to  information  is 
crucial  for  our  processes  as  well  as  for 
the  state  commissions,  we  believe 
access  to  this  information  may  be  more 
efficiently  obtained  through  other 
sources.  We  also  believe  that  the  need 
for  obtaining  certain  data  on  a  regular 
basis  may  not  be  so  vital  to  regulatory 
mandates  as  to  outweigh  the  burden 
imposed  on  the  ILECs  in  reporting  this 
information.  We  seek  comment  on  these 
overall  tentative  conclusions. 

2.  ARMIS  43-02  USOA  Report:  Table  C 
Reductions 

The  "C"  series  tables  of  the  ARMIS 
43-02  USOA  Report  include  five  tables 
containing  carrier  and  stockholder 
information.  We  believe  we  could 
reduce  the  burdens  imposed  on  the 
carriers  by  modifying  Uiese  tables.  We 
believe  that  most  of  the  data  contained 
in  C-1  (Identity  of  Respondent),  C-2 
(Control  Over  Respondent),  and  C-4 
(Stockholders),  are  available  in.public 
filings.  Our  experience  suggests  that 
routine  filing  of  information  contained 
in  C-3  (Board  of  Directors  and  General 
Officers)  may  not  be  needed  if  the 
information  is  made  available  upon 
request.  We  tentatively  conclude  that 
because  carriers  must  publicly  file  most 
of  the  information  in  these  tables  with 
the  SEC  in  their  Form  10-K  Annual 
Reports,  which  are  available  on  the 
Internet,  and  because  we  may  request 
and  obtain  this  information  as 
necessary,  streamlining  these  reporting 
requirements  will  not  impair  our  ability 
to  perform  necessary  oversight  functions 
but  will  reduce  the  filing  burden  on 
large  ILECs.  Certain  basic  information 
contained  in  these  reports,  however, 
may  be  needed  for  purposes  of 
efficiency  in  administering  and 
managing  the  database.  Thus,  we 
tentatively  propose  to  consolidate  all 
basic  information  into  one  table,  which 
would  generally  provide  information  on 
the  carrier's  name,  carrier's  address, 
operating  states,  and  executive  officers. 
We  seek  comment  on  these  proposals 
and  tentative  conclusions.  *" 

Table  C-5  (Important  Changes  During 
the  Year)  provides  information  on 
significant  events,  such  as  extensions'of 
systems,  substantial  portions  of  property 
sold,  changes  in  direct  and  indirect 
control  of  the  carrier,  important 
contracts  or  agreements  entered  into, 
and  important  changes  in  service  and 
rate  schedules.  We  believe  the  reporting 
requirements  for  table  C-5  could  be 
streamlined  by  eliminating  the 
requirement  to  report  certain 
information.  For  instance,  we  believe 
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that  the  (lata  reported  on  changes  in 
direct  afid  indirect  control  may  no 
longer  b^  needed  on  a  reciirring  basis. 
We  belipve  this  information  may  be 
available  in  the  carrier's  Form  10-K 
AnnuaHleports  or  in  the  carrier's  cost 
allocatib^  manuals,  and  where 
necessary,  could  be  obtained  from  the 
carrier  vibon  request.  Thus,  we 
tentatively  conclude  that  the  reporting 
requireSdents  concerning  changes  in 
direct  atid  indirect  control  of  the  canier 
be  elimlaated.  We  seek  comment  on  this 
tentative!  conclusion  and  proposal  to 
modify  ^ble  C-5  in  this  manner.  We 
also  believe  that  the  information 
collected  in  table  C-5  could  be  reduced 
further  by  collecting  information  only 
where  tne  change  involves  a  significant 
or  matenal  chaugu.  Thus,  we  seek 
comment  on  whether  we  should  adopt 
a  thresbqld  amount  for  items  reported  in 
table  Crli  (such  as  important  contracts 
or  agreements  entered  into,  or  important 
changes  in  service  and  rate  schedules), 
and  if  s6^  what  an  appropriate  threshold 
level  wotild  be.  We  seek  comment  on 
the  aboV^  proposals  for  streamlining 
table  C-43  reporting  requirements. 

3.  ARMli  43-02  USOA  Report:  Table  B 
Reductic 


The  "^"  series  tables  contain  data 
about  the  balance  sheet  accounts.  Table 
B-1  (Bailee  Sheet)  and  Table  B-2 
(Statement  of  Caish  Flows)  are  basic 
financiail;  statements  that  are  essential  to 
our  analysis  of  a  carrier's  financial 
conditio^.  Several  other  supporting 
tables  a^  important  in  our  analysis  of 
investmiefnt  in  and  transactions  with 
affiliates  land  in  evaluating  carrier 
depreciation  reserves.  We  are  not 

Eroposi^  changes  in  these  tables.  We 
elieve,  laiowever,  that  several  other 
tables  in  the  "B"  series  need  not  be 
routinely  reported  as  long  as  we  have 
continued  access  to  the  underlying  data 
and  source  dociunents  supporting  these 
tables.  Riirther,  we  believe  that  the 
carrier's)  own  accoimting  practices, 
which  ar )  governed  by  standard 
accoimtii  ig  practices  and  procedures 
and  subj^  to  internal  and  external 
audits,  sihould  assure  that  these 
accoimt^lare  properly  maintained.  Thus, 
we  propose  to  eliminate  the  follovtring 
"B"  tabl)^:  B-8:  (Capital  Leases);  B-9 
(Deferred  Charges);  B-11  (Long-Term 
Debt);  B]-fl2  (Net  Deferred  Income 
Taxes);  B-13  (Other  Deferred  Credits); 
B-14  (Ctpital  Stock);  and  B-15  (Capital 
Stock  and  Funded  Debt  Reacquired  or 
Retired  During  the  Year).  We  seek 
commedi;  on  these  tentative  conclusions 
and  proposals.  We  are  concerned  that 
we  not  culminate  information  that  may 
be  needed  to  carry  out  our 
responsibilities.  We  ask  parties  to 


address  this  concern  and  whether 
information  concerning  these  accounts 
are  readily  available  iroia  other  sources, 
such  as  in  the  carrier's  Annual  10-K 
Report  or  through  other  internal  records. 
We  also  ask  parties  to  identify  specific 
needs  for  this  information  and  whether 
alternative  sources  of  information 
provide  sufficient  level  of  detail  to  meet 
these  needs. 

4.  ARMIS  43-02  USOA  Report:  Table  I 
Reductions 

We  have  also  examined  the 
continuing  need  for  routine  reporting  of 
informatioB  contained  in  the  "I"  series 
tables,  specifically  1-3  (Pension  Costs); 
1-4  (Operating  Other  Taxes);  and  1-5 
(Prepaid  Taxes  and  Accruals).  For  the 
reasons  stated  above  with  respect  to  the 
accounts  reported  in  the  "B"  series,  we 
tentatively  conclude  that  carriers  should 
no  longer  be  required  to  report  the 
information  required  in  tables  1-3, 1-4, 
and  1-5  annually  to  the  Commission. 
We  believe  that  as  long  as  we  have 
continued  access  to  imderlying  data  and 
source  documents  supporting  these 
tables,  this  information  can  be  obtained 
from  the  ILECs  on  an  as-needed  basis. 
We  seek  comment  on  these  tentative 
conclusions  and  proposals. 

Our  review  of  table  1-6  (Special 
Charges)  finds  that  the  information 
reported  in  this  table  continues  to  be 
essential.  Data  reported  in  this  table  are 
below-the-line  amounts,  i.e.,  are  not  an 
allowable  expense  to  be  charged  against 
regulated  revenues.  Special  Charges 
reported  on  this  table  include  lobbying 
expenses,  membership  fees  and  dues, 
abandoned  construction  projects 
amounting  to  $100,000  or  more, 
penalties  and  fines  amovmting  to 
$100,000  or  more,  and  charitable,  social, 
or  other  community  welfare  expenses. 
We  find  it  necessary  to  maintain  routine 
reporting  of  these  items  to  ensiu«  that 
these  expenses,  especially  if  material, 
are  properly  recorded  on  the  ILECs' 
books.  The  $100,000  reporting 
threshold,  however,  for  reporting 
absbidoned  construction  projects, 
penalties  and  fines  may  be  relatively 
immaterial  in  light  of  the  strong  revenue 
growth  since  the  outset  of  ARMIS  in 
1989.  We  seek  comment,  therefore,  on 
whether  the  reporting  threshold  should 
be  raised  to  a  higher  amount  and,  if  so, 
what  amount  to  establish  as  the 
reporting  threshold. 

Similarly,  our  review  finds  that 
information  reported  in  table  1-7 
(Donations  or  Payments  for  Services  by 
Persons  Other  than  Employees) 
continues  to  be  essential  for  regulatory 
monitoring  purposes  to  ensiue  that 
material  costs  claimed  against  regulated 
revenues  are  appropriate.  The 


information  reported  in  table  1-7 
requires  that  carriers  report  all  amounts 
paid  to  academia;  amounts  exceeding 
$250,000  paid  for  advertising  and 
information  services,  clerical  and  office 
services,  computer  and  data  processing 
services,  personnel  services,  printing 
and  design  services,  and  security 
services;  amounts  exceeding  $25,000 
paid  for  audit  and  accoimting  services, 
consulting  and  research  services, 
financial  services,  and  legal  services; 
and  amounts  exceeding  $10,000  for 
membership  fees  and  dues.  Again,  in 
light  of  the  tremendous  growth  in  ILEC 
revenues,  the  reporting  thresholds  may 
now  be  too  low.  We  seek  comment, 
therefore,  on  whether  the  reporting 
thresholds  for  each  of  the  above 
mentioned  payments  to  outside  vendors 
should  be  raised  to  a  higher  amount 
and,  if  so,  what  amounts  to  establish  as 
the  reporting  thresholds. 

IV.  Procedural  Issues 

A.  Ex  Parte  Presentations 

This  is  a  permit  but  disclose 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Simshine  Agenda  period, 
provided  that  they  are  disclosed  as 
provided  in  the  Commission's  rules.  See 
generally  47  CFR  1.1202,  1.1203,  and 
1.1206. 

B.  Final  Regulatory  Flexibility 
Certification 

The  Regulatory  Flexibility  Act  (RFA) 
requires  &at  an  initial  regulatory 
flexibility  analysis  be  prepared  for 
notice-and-comment  rulemaking 
proceedings,  unless  the  agency  certifies 
that  "the  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A). 

This  Notice  of  Proposed  Rulemaking 
proposes  to  eliminate  or  revise  the 
matrix  used  to  classify  expenses  in  the 
Uniform  System  of  Accoimts  (USOA); 
reduce  the  audit  burdens  on  inciunbent 
local  exchange  carriers  (ILECs);  adopt  a 
de  minimis  exception  to  the 
Commission's  affiliate  transactions 
rules;  eliminate  the  15-day  prefiling  for 
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cost  pool  changes;  eliminate  the 
notifications  and  approvals  required  in 
§§  32.13(a)(3)  and  32.25;  and  revise  the 
accounting  requirements  for  §§  32.2002 
and  32.2003.  In  addition,  with  respect  to 
ARMIS  reporting  requirements,  the 
Notice  of  Proposed  Rulemaking  seeks 
comment  on  eliminating  certain 
corporate  information  collected  in  the 
"C"  series  tables  and  on  consolidating 
certain  information  into  one  table.  The 
Notice  of  Proposed  Rulemaking  also 
seeks  comment  on  eliminating  certain 
information  concerning  balance  sheet 
accounts  reported  in  the  "B"  series 
tables  and  income  statement  accounts 
reported  in  the  "I"  series  tables. 

Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  "small  entity" 
specifically  applicable  to  LECs.  The 
closest  definition  under  SBA  rules  is 
that  for  establishments  providing 
'Telephone  Commimications,  Except 
Radiotelephone,"  which  is  Standard 
Industrial  Classification  (SIC)  code 
4813.  Under  this  definition,  a  small 
entity  is  one  that,  including  affiliates  of 
the  entity,  employs  no  more  than  1,500 
persons.  For  the  purpose  of  this  present 
certification  we  would  assiune  that  an 
ILEC  can  be  characterized  as  non 
dominant  for  the  purpose  of  analysis 
under  the  Regulatory  Flexibility  Act. 

We  certify  that  the  proposals  in  this 
Notice  of  Proposed  Rulemaking,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Pursuant  to 
long-standing  rules,  ILECs  with  annual 
operating  revenues  equal  to  or 
exceeding  the  indexed  revenue 
threshold  must  comply  with  the 
Commission's  record  keeping  rules  and 
CAM  audit  requirements.  The 
Commission  proposes  to  reduce  certain 
of  these  CAM  and  record  retention 
requirements.  These  changes  should  be 
easy  and  inexpensive  for  E£Cs  to 
implement  and  will  not  require  costly  or 
burdensome  procedures.  We  therefore 
expect  that  the  potential  impact  of  the 
proposal  rules,  if  such  are  adopted,  is 
beneficial  and  does  not  amount  to  a 
possible  significant  economic  impact  on 
afiiacted  entities.  If  commenters  believe 
that  the  proposals  discussed  in  the 
Notice  require  additional  RFA  analysis, 
they  should  include  a  discussion  of 
these  issues  in  their  comments. 

The  Commission's  Office  of  Public 
AfEairs.  Reference  Operations  Division, 
will  send  a  copy  of  this  Notice  of 
Proposed  Rulemaking,  including  this 
initial  certification,  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  A  copy  will  also  be 
published  in  the  Federal  Register. 


C.  Paperwork  Reduction  Act 

This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  Our  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  to  take  this 
opportunity  to  comment  on  information 
collections  contained  in  this  Notice  of 
Proposed  Rulemaking,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  Notice  of 
Proposed  Rulemaking.  Comments 
should  address:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission,- 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  biuden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

D.  Comment  Filing  Pixfcedures 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  August  23, 1999, 
and  reply  on  or  before  September  9, 
1999.  Comments  may  be  filed  using  the 
Commission's  Electronic  Conunent 
Filing  System  (ECFS)  or  by  filing  paper 
copies. 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ec&.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen,     . 
commenters  shoiUd  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
niunber.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfe@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address.>"  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 


must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
niunber.  All  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Sales,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  S.W.,  Washington,  D.C.  20554. 

Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
submitted  to:  Ernestine  Creech, 
Accounting  Safeguards  Division,  445 
12th  Street,  S.W.,  Washington,  D.C. 
20554.  Such  a  submission  should  be  on 
a  3.5  inch  diskette  formatted  in  an  IBM 
compatible  format  using  WordPerfect 
5.1  for  Windows  or  compatible  software. 
The  diskette  should  be  accompanied  by 
a  cover  letter  and  should  be  submitted 
in  "read  only"  mode.  The  diskette 
should  be  clearly  labelled  with  the 
commenter's  name,  proceeding 
(including  the  docket  niunber,  in  this 
case  CC  Docket  No.  99-253,  type  of 
pleading  (comment  or  reply  comment), 
date  of  submission,  and  Uie  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase  "Disk  Copy — Not  an  Original." 
Each  diskette  should  contain  only  one 
party's  pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  N.W., 
Washington.  D.C.  20037. 

Written  comments  by  the  public  on 
the  proposed  information  collections  are 
due  on  or  before  August  23, 1999. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
October  18, 1999.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Holey,  Federal 
Communications  Commission,  Room  1- 
C804, 445  12th  Street,  S.W., 
Washington,  DC  20554,  or  via  the 
Internet  to  jboley@fcc.gov  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB.  725-17th  Street,  N.W., 
Washhigton,  DC  20503  or  via  the 
Internet  to  fain^tdal.eop.gov. 

V.  Ordering  Clauses 

Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  4(i),  4(j),  11,  201(b),  303(r),  and 
403  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i),  154(j). 
161,  201(b),  303(r),  and  403,  this  Notice 
of  Imposed  Rulemaking  is  adopted. 

It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affeirs. 
Reference  Operations  Division,  shall 
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send  a  :  opy  of  this  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulat<>ry  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  5  U.S.C. 
605(b). 

ListofSubiects 

47CFR^art32 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requiredients.  Telephone,  Uniform 
System^  ^f  Accounts 


47 


'art  43 


Comiiiunications  common  carriers, 
Radio,  Heporting  and  recordkeeping 
requiretiients.  Telegraph,  Telephone 

47CFI^^art64 

ComMunications  common  carriers. 
Federal  Communications  Conunission, 
Radio,  Reporting  and  recordkeeping 
requirebients,  Telegraph,  Telephone 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

SecretaivL 


(FR  Doci  6»-21402  Filed  8-17-99;  8:45  am] 

BILLING  dOOE  C701-12-^ 

!j 

DEPARtMENT  OF  THE  INTERIOR 

Fish  «ld  WIMIIfo  Service 

50CFRpart17 
RIN10lttnAF03 

Endan)0red  and  Threatened  WIMIHe 
arKi  PhMits:  Reopening  of  Comment 
Period  fbr  Propoeed  Rule  To  Ust  the 
Contig^Mie  United  States  Distinct 
Populanon  Segment  of  the  Canada 
Lynx    ! 

AGENCY:  Fish  and  Wildlife  Service, 
Interior.  I 

ACnONq  ^>roposed  rule;  notice  of 
reopenji^g  of  comment  period. 

SUMMAIf t:  We  are  reopening  the 
commit  period  on  the  proposal  to  list 
the  conUguous  United  States  distinct 
populatf)n  segment  of  the  Canada  l)mx 
to  invitb  comment  from  all  interested 
parties  an  new  information  contained 
within  B  U.S.  Forest  Service  science 
report  that  we  are  accepting  into  the 
administrative  report.  This  report 
containj^  new  information  pertinent  to 
our  findings  and  conclusions  of  the 
propos^  rule  of  July  8, 1998.  The 
information  contained  within  available 
chapteiis  of  this  report  and  all  comments 
received  in  response  to  this  information 
will  be  Considered  in  our  final  decision 
on  whether  to  list  the  Canada  lynx 
under  the  Endangered  Species  Act. 


DATES:  Comments  must  be  postmarked 
or  emailed  by  September  25, 1999. 
ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Montana 
Field  Office,  100  N.  Park  Avenue,  Suite 
320,  Helena,  Montana  59601;  or  email 
<lynx@fws  .gov> . 

FOR  FURTHER  INFORMATION  CONTACT: 
Kemper  McMaster,  Field  Supervisor 
(see  ADDRESSES  section)  (telephone  406/ 
449-5225,  facsimile  406/449-5339).  The 
Internet  is  the  fastest  method  for 
obtaining  a  copy  of  the  report.  Finalized 
chapters  fi^m  the  report  can  be 
retrieved  from  the  Internet  at  <http:// 
www.fs.fed.us/rl>. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  8,  1998  (63  FR  36994),  we 
pubUshed  a  proposed  nile  to  list  the 
contiguous  United  States  distinct 
population  of  the  Canada  lynx  (Lynx 
canadensis)  as  threatened  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  As  described  in  the  proposed 
rule,  the  range  of  the  lynx  included 
portions  of  States  of  Washington, 
Oregon,  Idaho,  Montana,  Utah, 
Wyoming,  Colorado,  Minnesota, 
Wisconsin,  Michigan,  Maine,  New 
Hampshire,  Vermont,  New  York, 
Pennsylvania,  and  Massachusetts. 
Threats  to  this  population  segment  of 
the  Canada  lynx  were  considered  to  be 
human  alteration  of  forests,  low 
numbers  as  a  result  of  past 
overexploitation,  expansion  of  the  range 
of  competitors  (bobcats  {Felisrufus)  and 
coyotes  [Canis  la^rans)),  and  elevated 
levels  of  human  access  into  lynx  habitat. 
The  rule  also  proposed  to  list  the 
captive  population  of  Canada  lynx 
within  the  coterminous  United  States 
(lower  48  States)  as  threatened  due  to 
similarity  of  appearance  and  permitted 
the  continued  export  of  captive-bred 
Canada  lynx. 

We  published  notice  of  a  6-month 
extension  on  the  proposed  rule  to  list 
the  lynx  on  July  8, 1999  (64  FR  36836). 
The  final  decision  on  the  proposal  is 
now  due  January  8,  2000. 

Public  Conunents  Solicited 

We  are  reopening  the  comment  period 
on  our  July  8, 1998,  proposal  to  list  the 
contiguous  United  States  distinct 
population  segment  of  the  Canada  lynx. 
We  are  seeking  additional  comment  on 
our  proposal  based  on  new  information 
contained  within  a  report,  "The 
scientific  basis  for  lynx  conservation  in 
the  contiguous  United  States."  This 
report  is  being  completed  by  a  team  led 
by  Rocky  Mountain  Research  Station, 


U.S.  Forest  Service.  We  are  accepting 
finalized  chapters  of  this  report  into  the 
administrative  record.  The  report 
contains  new  information  pertinent  to 
our  findings  and  conclusions  in  the 
proposed  rule.  The  information 
contained  within  available  chapters  of 
this  report  and  all  comments  received  in 
response  to  this  information  will  be 
considered  in  our  final  decision  on 
whether  to  list  the  Canadian  lynx  under 
the  Endangered  Species  Act. 

At  this  time,  three  chapters  of  the 
report  are  final  and  available  to  the 
public.  These  three  chapters  represent 
substantive  new  information  pertinent 
to  the  scientific  basis  for  our  findings 
and  conclusion  regarding  our  final 
decision  on  whether  to  list  the  Canadian 
lynx  under  the  Endangered  Species  Act. 
Additional  chapters  of  the  report  are 
expected  to  be  finalized  and  released  to 
the  public  throughout  the  comment 
period.  This  will  be  the  only  notice  of 
the  availability  of  chapters  of  this 
report. 

Finalized  chapters  from  the  report  can 
be  retrieved  from  the  Internet  at  <http:/ 
/www.fs.fed.us/rl>.  The  Internet  is  the 
best  method  for  making  the  report 
rapidly  available.  If  you  cannot  get  the 
report  through  the  Internet,  please  call 
the  Montana  Field  Office  (see 
ADDRESSES  section).  Please  check  this 
website  regiUarly  or  call  the  Montana 
Field  Office  to  obtain  new  chapters, 
which  will  be  made  available  as  soon  as 
they  are  finalized.  Your  written 
comments  on  the  proposal  based  on 
new  information  contained  in  this 
report  must  be  postmarked  or  e-mailed 
by  September  24, 1999,  to  the  Montana 
Office  (see  ADDRESSES  section  above). 

^uthor 

The  author  of  this  notice  is  Lori 
Nordstrom  (see  ADDRESSES  section.) 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated  August  12. 1999. 
Mary  L.  Gessner, 
Regional  Director. 

(FR  Doc.  99-21391  Filed  8-17-99:^:45  am] 
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DEPARTMENT  OF  COMMERCE 

NatioiMl  Ocaanic  and  Atmoapharie 
Adminlatration 

50  CFR  Part  622 
P.D.  072689O] 
RIN064a-AL81 

Flahartaa  Of  tha  Caribbaan,  GuH  Of 
Maxico,  and  South  Atlantic; 
CompNanca  wiltt  Suatalnabia  FlatMrlaa 
Act  Proviaiona  for  Managaroant  Plana 
In  tlM  GuN  of  Maxico;  Ganaric 
Amandmant  to  tha  Flahary 
Managamant  Plana  of  tlM  Gulf  of 
Maxico  Ragion 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  a 
generic  amendment  to  fishery 
management  plans  for  the  Gulf  of 
Mexico  Region;  request  for  conunents. 

summary:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  has  submitted  to 
NMFS  its  Generic  Sustainable  Fisheries 
Act  Amendment  (SFA  Amendment)  to 
the  fishery  management  plans  of  the 
Gulf  of  Mexico  for  review,  approval,  and 
implementation.  This  amendment 
would  set  standards  regarding 
overfishing  levels  and  stock  rebuilding 
on  which  fiiture  management  measures 
will  be  based.  Written  comments  are 
requested  from  the  public. 
DATES:  Written  comments  must  be 
received  on  or  before  October  18, 1999. 
ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office,  NMFS, 
9721  Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  the 
amendment,  which  includes  a 
regulatory  impact  review  and  an 
environments^  assessment,  should  be 
sent  to  the  Gulf  of  Mexico  Management 
Council,  The  Commons  at  Rivergate, 
3018  U.S.  Highway  301  North,  Suite 
1000,  Tampa.  FL  33619-2266;  phone: 
813-228-2815;  fax:  813-225-7015. 
FOR  FURTHER  INFORMATKNI  CONTACT:  Roy 
Crabtree.  NMFS;  phone:  727-570-5305; 
fax  727-570-5583. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires 
Regional  Fishery  Management  Coimcils 
to  submit  proposed  fishery  management 
plans  (plans)  or  amendments  to  NMFS 
for  review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  that  NMFS,  upon 


receiving  a  plan  or  amendment  bom  a 
Coimcil,  immediately  publish  a 
document  in  the  Federal  Register 
stating  that  the  plan  or  amendment  is 
available  for  public  review  and 
comment.  This  dociunent  constitutes 
such  notice  for  the  SFA  Amendment. 

In  1998,  NMFS  published  the 
National  Standard  Guidelines  to  assist 
Regional  Fishery  Management  Councils 
in:  Describing  fisheries  and  fishing 
commimities;  establishing  criteria  to 
determine  when  a  stock  is  overfished; 
proposing  measures  to  prevent  or  end 
overfishing  and  rebuild  overfished 
stocks:  and  assessing  bycatch  and 
proposing  measures  to  minimize 
bycatch  (63  FR  24212.  May  1, 1998). 
The  Coimcil  developed  its  SFA 
Amendment  based  ou  these  guidelines. 

The  SFA  Amendment  describes  Gulf 
of  Mexico  fishing  communities;  these 
descriptions  are  based  on  existing  U.S. 
Census  data  and  information  about 
regional  landings  and  about  fishing 
participants  in  various  fisheries  for  each 
of  the  Gulf  of  Mexico  coastal  states.  The 
Coimcil  believes  that  these  community 
descriptions  are  based  on  the  best 
available  information  and  comply  with 
the  national  standard  guidelines. 

The  SFA  Amendment  describes 
bycatch  in  Gulf  fisheries  and  reflects  the 
Council's  conclusion  that  measures 
currently  in  place  already  minimize 
bycatch  and  bycatch  mortality  to  the 
extent  practicable.  Under  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico,  the 
Council  has  required  bycatch  reduction 
devices  to  minimize  bycatch  of  red 
snapper  and  other  species  in  shrimp 
trawls  fished  in  the  exclusive  economic 
zone  west  of  Cape  San  Bias,  Florida. 
Under  the  FMP  for  stone  crab,  the 
Council's  SFA  Amendment  proposes 
changes  in  the  construction  of  stone 
crab  pots  intended  to  reduce  finfish 
bycatch.  Under  the  Fishery  Management 
Plan  for  the  Reef  Fish  Resources  of  the 
Gulf  of  Mexico,  the  Council  is  phasing 
out  fish  traps  in  the  reef  fish  fishery  by 
2007,  in  part  to  reduce  bycatch.  Under 
the  Fishery  Management  Plan  for 
Coastal  Migratory  Pelagic  Species  of  the 
Gulf  of  Mexico  and  South  Atlantic, 
minimum  mesh  sizes  are  required  for 
gillnets  in  the  coastal  migratory  pelagics 
fishery  to  reduce  bycatch. 

NNuS'  Marine  Recreational  Fisheries 
Statistics  Survey  provides  information 
on  bycatch  in  the  recreational  fisheries. 
The  SFA  Amendment  discusses 
additional  measures  to  improve  bycatch 
reporting.  The  Council  anticipates  that 
cooperative  state-Federal  programs 
developed  or  under  development  by  the 
Gulf  States  Marine  Fisheries 
Commission  will  provide  adequate 


information  on  bycatch  for  all  fisheries 
within  the  Council's  area  of  jurisdiction. 
NMFS  intends  to  improve  bycatch 
reporting  by  requiring  it  in  all 
commercial  logbooks  by  January  1, 
2001. 

The  SFA  Amendment  specifies 
fishing  targets  and  overfishing 
thresholds  for  each  FMP.  For  stocks 
other  than  shrimp  and  spiny  lobster, 
static  spawning  potential  ratio  (SPR) 
proxies  are  used  to  define  maximum 
sustainable  yield  (MSY),  optimal  yield 
(OY),  and  maximum  fishing  mortality 
thresholds  (MFMT).  For  penaeid 
shrimp.  MSY,  OY,  and  MFMT  are 
specified  in  numbers  of  spawning 
individuals  remaining  after  the  fishery. 
For  royal  red  shrimp,  MSY  is  specified 
as  a  range  in  pounds/kilograms,  as 
recommended  by  the  Crustacean  Stock 
Assessment  Panel;  however,  in  its 
discussion  of  MSY,  the  Council 
expresses  its  view  that  the  proposed 
MSY  may  be  an  underestimate  of  the 
true  MSY.  For  spiny  lobster,  MSY,  OY, 
and  MFMT  are  specified  as  transitional 
SPR  based  on  spawning  biomass  per 
recruit  rather  than  based  on  fecundity. 
For  stone  crab,  SPR  is  identified  as 
realized  egg  production  per  recruit  as  a 
percentage  of  potential  egg  production 
in  the  unfished  state.  In  general,  SPR 
proxies  for  OY  are  greater  than  those  for 
MSY.  and  MFMT  is  a  fishing  mortality 
rate  set  at  the  SPR  rate  equal  to  MSY 
(i.e.  Fmsy).  The  SPR  proxies  for  the 
parameters  MSY,  OY,  and  MFMT 
within  each  of  the  following  fisheries — 
shrimp,  red  drum,  Nassau  grouper, 
jewfish,  and  stone  crab — are  the  same. 
The  SPR  values  for  the  three  parameters 
for  the  above  listed  species  are  higher 
than  those  for  other  stocks,  i.e.,  they  are 
more  conservative  than  those  for  other 
stocks.  For  shrimp,  MSST  is  specified  as 
the  number  of  spawning  individuals 
remaining  after  the  annual  fishery;  for 
stone  crab  an  SPR  proxy  is  specified  for 
MSST.  MSST  is  not  specified  for  other 
stocks  but  will  be  incorporated  through 
the  framework  procedures  of  the 
Council's  FMPs  as  MSST  estimates  are 
derived.  . 

The  SFA  Amendment  would  establish 
rebuilding  periods  for  red  snapper 
(period  of  1999-2033)  and  Gulf-group 
king  mackerel  (period  of  1999-2009). 
The  Council  states  that  data  are 
insufficient  to  develop  rebuilding 
schedules  for  Nassau  grouper,  jewfish, 
or  red  drum  but  that  such  schedules 
would  be  specified  and  implemented 
through  the  framework  procedures  of  its 
FMPs  as  such  schedules  are  developed. 

TTie  SFA  Amendment  briefly 
addresses  the  Magnuson-Stevens  Act 
requirement  to  describe  fishing  sectors 
and  to  quantify  trends  in  landings  by 


Dated]  Augu 
Bruce  C.  More 

Acting  DSfecto. 
Fisheries,  Nati 
[FRDoc.^9-2: 
BIUMGCtt)E35 


timates  are 
old  establish 


Federal  Regigter/Vol.  64,  No.  159 /Wednesday.  August  18.  1-999 /Proposed  Rules  44885 


sector,  i^he  SFA  Amendment  states  that 
with  thia  exception  of  the  charter  sector, 
trends  iii  landings  have  been  previously 
quantified  for  all  FMPs  except  those  for 
stone  crab  and  spiny  lobster.  The 
amendnlent  includes  recently  prepared 
descriptions  of  the  Florida  west-coast 
stone  ct^b  fishery  and  the  Florida  spiny . 
lobster  jllshery. 

The  ^Pa  Amendment  would  adopt 
the  construction  characteristics  of  stone 
crab  traps  set  forth  in  Chapter  46- 
1 3.002  j^)(a)  of  Florida  law. 

The  I^A  Amendment  would  modify 
the  exiiinng  Coimcil  FMPs'  fiamework 
procedires  for  regulatory  adjustments. 
These  ftttmework  procedioes  provide  a 
stream]ikied  rulemaking  process  that 
allows  ^le  Council  to  propose 
additional  or  modified  measures  imder 
an  FMlf  land  for  NMFS  to  approve  and 
implement  them  without  an  FMP 
amendment.  The  amendment  would 
add  the  JFollowing  measures  to  those  that 
can  be  implemented  under  the 
framew^^rk  procedures:  Biomass-based 
estimatigis  for  MSY.  OY,  and  MSST;  new 
estimatfas  of  MFMT;  and  rebuilding 
schedules  for  reef  fish.  The  Council 
would  tibe  the  modified  framework 
procedures  when  estimates  of  these 
added  measures  are  provided  by  NMFS, 
reviewed  by  the  Stock  Assessment 
Panels,  4nd  adopted  by  the  Coimcil. 

In  acf:t>rdance  with  the  Magnuson- 
Stevens  Act,  NMFS  is  evaluating  the 
proposed  rule  to  determine  whether  it  is 
consist^pt  with  the  SFA  Amendment, 
the  Maitiuson-Stevens  Act,  and  other 
applic^^e  law.  Comments  received  by 
te  60  days  after  date  of 
on  in  the  FEDERAL 

'].  whether  specifically 
to  the  amendment  or  the 
propos^  rule,  will  be  considered  by 
NNO^S  in  its  decision  to  approve, 
disappn^ve,  or  partially  approve  the 
SFA  Amendment.  NMFS  will  not 
consider  comments  received  after  that 
date  in  this  decision.  NMFS  will 
address  in  the  final  rule  all  comments 
received!  on  the  amendment  or  the 
proposed  rule  during  their  respective 
conuneplt  periods. 

AuthoHty:  16  U.S.C.  1801  et  seq. 
Dated  .  ^ugust  12, 1999. 
Bruce  C,  I  Aonhaed, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  ^21468  Filed  &-17-99;  8:45  am] 
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DEPARTMENT  OF  COIMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

50  CFR  Part  635 

[Doclwt  No.  990811217-9217-01;  I.D. 
061899A] 

RIN064»-AM82 

Atlantic  Highly  Migratory  Speciea 
Flaheriea;  Atlantic  Bluefln  Tuna 
FialMry;  Regulatory  Adjuatment 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  public  hearings; 
request  for  comments. 

SUMMARY:  NMFS  proposes  to  amend  the 
regulations  governing  the  Atlantic 
highly  migratory  species  (HMS) 
fisheries  to  remove  the  250  metric  ton 
(mt)  limit  on  allocating  Atlantic  bluefin 
tuna  (BFT)  landings  quota  to  the  Purse 
Seine  category.  Without  this  restriction, 
the  annual  allocation  of  BFT  to  the 
Purse  Seine  category  would  be  18.6 
percent  of  the  total  landings  quota 
available  to  the  United  States.  The 
proposed  regulatory  amendments  are 
necessary  to  achieve  domestic 
management  objectives  for  HMS 
fisheries.  NMFS  received  extensive 
comment  on  this  issue  during  the 
comment  period  for  the  rule  to 
implement  the  Fishery  Management 
Plan  for  Atlantic  Timas,  Swordfish,  and 
Sharif  (FMP)  and  during  a  recent 
meeting  of  the  HMS  Advisory  Panel 
(AP).  However,  NMFS  will  hold  two 
public  hearings  to  receive  additional 
comments  fi'om  fishery  participants  and 
other  members  of  the  public  regarding 
these  proposed  amendments. 
DATES:  Comments  are  invited  and  must 
be  received  on  or  before  September  27, 
1999.  The  public  hearings  dates  are: 

1.  Wednesday,  September  1, 1999, 
3:30-6:00  p.m.  in  Silver  Spring.  MD. 

2.  Tuesday.  September  7. 1999,  7:00- 
9:00  p.m.  in  Fairhaven,  MA. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to,  Rebecca  Lent, 
Chief,  Highly  Migratory  Species 
Management  Division  (F/SFl),  NMFS, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910-3282.  Copies  of  supporting 
documents,  including  a  Draft 
Enviromnental  Assessment  (EA),  which 
includes  a  Draft  Regxilatory  Impact 
Review  (RIR),  are  available  bom  Pat 
Scida,  Highly  Migratory  Species 
Management  Division,  Northeast 
Regional  Office,  NMFS,  One  Blackburn 
Drive.  Gloucester,  MA  01930. 


The  public  hearing  locations  are: 

1.  Silver  Spring  (Wednesday, 
September  1, 1999),  NMFS,  SSMC  ID  - 
Room  4527, 1315  East-West  Highway, 
Silver  Spring,  MD  20910. 

2.  Fairhaven  (Tuesday,  September  7, 
1999),  Seaport  Inn.  110  Middle  Street. 
Fairhaven,  MA  02719. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Murray-Brown,  978-281-9260. 
SUPPLEMENTARY  INFORMATION:  Atlantic 
tunas  are  managed  under  the  dual 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  the 
Atlantic  Tunas  Convention  Act  (ATCA). 
ATCA  authorizes  the  Secretary  of 
Commerce  (Secretary)  to  implement 
binding  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
The  authority  to  issue  regulations  imder 
the  Magnuson-Stevens  Act  and  ATCA 
has  been  delegated  from  the  Secretary  to 
the  Assistant  Administrator  for 
Fisheries.  NOAA  (AA).  Within  NMFS, 
daily  responsibility  for  management  of 
Atlantic  HMS  fisheries  rests  with  the 
Office  of  Sustainable  Fisheries,  and  is 
administered  by  the  HMS  Management 
Division. 

Badcground 

Based  on  the  1998  revised  stock 
assessment,  parties  at  the  1998  meeting 
of  ICCAT  adopted  a  20-year  west 
Atlantic  BFT  rebuilding  program, 
begirming  in  1999  and  continuing 
through  2018.  ICCAT  has  adopted  an 
annual  total  allowable  catch  (TAC)  for 
western  Atlantic  BFT  of  2,500  mt  whole 
weight  (ww),  inclusive  of  dead  discards, 
to  be  applied  annually  imtil  such  time 
as  the  TAC  is  changed  based  on  advice 
from  the  Standing  Committee  on 
Research  and  Statistics.  The  annual 
landing  quota  allocated  to  the  United 
States  was  set  at  1,387  mt  ww. 
Regulations  at  50  CFR  635.27  subdivide 
the  U.S.  BFT  quota  recommended  by 
ICCAT  among  the  various  domestic 
fishing  categories. 

On  May  28,  1999,  NMFS  published  in 
the  Federal  Register  (64  FR  29090)  final 
regulations,  effective  July  1, 1999, 
implementing  the  HMS  FMP  that  was 
adopted  and  made  available  to  the 
public  in  April  1999.  The  HMS  FMP 
and  the  implementing  regulations 
established  percentage  quota  shares  for 
the  ICCAT-recommended  U.S.  BFT 
landing  quota  for  each  of  the  domestic 
fishing  categories.  These  percentage 
shares  were  based  on  historical 
allocations  as  had  been  adjusted  tn 
recent  years.  In  the  final  rule,  NMFS 
adopted  a  limit  (cap)  on  the  amount  of 
the  annual  quota  that  would  be 
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allocated  to  the  Piiise  Seine  category, 
establishing  a  percentage  share  of  18.6 
percent  of  the  overall  U.S.  BFT  landings 
quota,  or  250  mt,  whichever  is  less. 
Under  this  cap,  if  18.6  percent  of  the 
total  ICCAT  recommended  annual 
landings  quota  woiUd  exceed  250  mt, 
only  the  250  mt  would  be  allocated  to 
the  Purse  Seine  category  and  the 
amoimt  over  250  mt  would  be  allocated 
to  the  Reserve. 

In  the  final  HMS  FMP  it  was  noted 
that  discussions  held  at  the  HMS  AP 
meetings  were  not  conclusive  regarding 
the  purse  seine  category  allocation  with 
respect  to  a  situation  of  increased  quotas 
firom  ICCAT.  NMFS  indicated  that 
although  the  final  HMS  FMP  had 
adopted  the  cap  of  250  mt,  further 
discussiunti  with  the  HMS  AP  w^ere 
needed  to  clarify  the  issue,  especially 
since  ICCAT  had  recommended  a  small 
increase  in  landings  quota  available  to 
the  U.S.  in  1999.  NMFS  therefore  stated 
in  the  HMS  FMP  that,  after  later 
consultation  with  the  HMS  AP,  the 
purse  seine  cap  could  be  adjusted  by 
regulatory  amendment  imder  the 
firamework  provisions  of  the  FMP. 
Pending  that  consultation  with  the  HMS 
AP,  NMFS  proceeded  to  issue  final  BFT 
quota  specifications  for  the  1^99  fishing 
year. 

Purse  Seine  Quota  Specificatioii 

The  ICCAT-recommended  1999  U.S. 
BFT  landings  quota  is  1,387  mt,  18.6 
percent  of  which  is  258  mt,  or  8  mt  over 
the  cap.  NMFS  indicated  in  the  HMS 
FMP  that  the  additional  8  mt  would  be 
held  in  reserve  until  after  the  AP  had 
discussed  the  issue.  Thus,  under  the 
regulatory  cap,  the  Purse  Seine  category 
was  initially  allocated  a  250  mt  BFT 
landings  quota  for  1999,  and  the 
additional  8  mt  were  allocated  to  the 
Reserve  category.  Given  the  regulatory 
provisions  for  interannual  adjustments, 
an  additional  2  mt  Purse  Seine  category 
quota  that  was  not  harvested  in  1998 
was  added  to  the  category's  quota  for 
1999,  for  an  adjusted  Purse  Seine 
category  quota  of  252  mt  (64  FR  29806, 
June  3, 1999). 

The  AP  met  in  Silver  Spring,  MD  on 
Jime  10  and  ]\me  11, 1999,  and 
discussed,  among  other  things,  the 
Purse  Seine  category  cap.  After 
extensive  discussion,  a  majority  favored 
removal  of  the  cap.  The  AP  provided 
information  and  advice  to  NMFS  on  the 
issue  of  fairness  in  the  context  of 
allocation  to  the  Purse  Seine  category. 
Among  the  points  used  by  the  AP  in 
support  of  removing  the  cap  were  the 
following:  (1)  a  cap  on  one  category  and 
not  on  others  is  not  fair  and  equitable, 
(2)  a  cap  on  the  only  category  in  the 
fishery  which  is  managed  under  limited 


access  does  not  promote  the  objectives 
of  limited  access  management  systems, 
and  (3)  retention  of  a  cap  on  the  Purse 
Seine  category's  BFT  quota  allocation 
may  cause  purse  seine  vessels  to 
increase  fishing  effort  on  yellowfin  tuna, 
which  is  an  important  commercial  and 
recreational  species  for  vessels  in  other 
Atlantic  tunas  permit  categories,  and  for 
which  there  is  an  ICCAT 
recommendation  in  place  to  limit 
effective  fishing  effort. 

After  considering  thd  input  firom  the 
HMS  AP,  NMFS  transferred  8  mt  of  BFT 
quota  fi'om  the  Reserve  to  the  Purse 
Seine  category  (64  FR  36818,  JiUy  8, 
1999)  for  ti^e  1999  fishing  year.  As  a 
residt  of  this  transfer,  the  adjusted  Purse 
Seine  category  quota  for  1999  is  260  mt. 

Proposed  Management  Measure 

In  addition  to  its  commitment  to 
considering  the  AP's  advice  on  this 
issue,  as  stated  in  the  FMP  and  its 
implementing  regulations,  NMFS  is 
concerned  that  Purse  Seine  category 
vessels  may  increase  fishing  effort  on 
yellowfin  tima  if  the  cap  is  retained.  As 
mentioned  earlier,  yellowfin  tima  is  an 
important  commercial  and  recreational 
species  for  vessels  in  other  Atlantic 
timas  permit  categories,  and  for  which 
there  is  an  ICCAT  recommeodation  in 
place  to  limit  effective  fishing  effort.  As 
yellowfin  tuna  is  considered  a  fully- 
exploited  species,  and  the  latest  lOGAT 
Standing  Committee  on  Research  and 
Statistics  report  indicates  that  the 
current  fishing  mortality  may  be  higher 
than  that  whidi  would  support 
maximum  sustainable  yield  on  a 
continuing  basis,  any  additional  fishing 
effort  directed  at  yellowfin  tuna  could 
have  adverse  impacts  on  optimmn  yield 
in  that  fishery. 

Removing  the  cap  on  the  Purse  Seine 
category  is  also  consistent  with  the 
Magnuson-Stevens  Act  in  that  it 
contributes  to  the  goal  of  allocating 
restrictions  needed  to  prevent 
overfishing  and  recovery  benefits  from 
rebuilding  fairly  and  equitably  among 
sectors  of  the  fishery,  in  that  no  one 
quota  category  would  be  restricted  in  its 
allocation  wbdle  others  woidd  not.  It  is 
also  consistent  vtrith  the  objectives  of  the 
FMP  to  preserve  traditional  fisheries 
and  historical  fishing  patterns,  in  the 
fact  that  the  Purse  Seine  fishery  is  a 
historical  component  of  the  overall  U.S. 
Atlantic  BFT  fishery,  participating  in 
the  fishery  since  the  1950's. 

NMFS  proposes  this  action  to  remove 
the  purse  seine  allocation  cap  under  the 
framework  provisions  described  in  the 
FMP.  NMFS  believes  that  the  allocation 
of  a  percentage  of  the  BFT  landings 
quota,  without  a  cap,  is  consistent  with 
management  measures  in  the  FMP,  and 


is  an  appropriate  regulatory  action  in 
order  to  meet  the  goals  and  objectives  of 
the  FMP. 

After  reviewing  public  comments  and 
additional  information  or  data  that  may 
be  available,  NMFS  will,  if  appropriate, 
make  final  determinations  regarding  the 
consistency  of  this  proposed  measure 
with  the  objectives  of  the  FMP,  the 
national  standards  of  the  Magnuson^ 
Stevens  Act,  and  other  applicable  law. 

Technical  Correction 

When  NMFS  first  estabUshed  a 
limited  access  and  individual  vessel 
allocation  system  for  the  Purse  Seine 
category,  the  vessel  allocations  were 
made  transferable.  Initially,  the 
allocations  were  transferable  in  whole, 
but  in  subsequent  rulemaking,  the 
allocations  were  made  transferable  in 
whole  or  in  part  (61  FR  30187,  June  14, 
1996).  The  allowance  for  partial 
transfers  was  made  to  reduce  bycatch 
mortality  during  the  last  few  sets  as 
vessels  approached  the  limits  of 
individual  allocations.  In  the  final 
consolidated  rule  to  implement  the 
HMS  FMP,  NMFS  inadvertently 
reissued  the  older  procedures  for 
notification  of  transfer  of  the  entire 
allocation  from  one  permitted  purse 
seine  vessel  to  another,  omitting  the 
newer  procedures  for  notification  of 
partial  transfers.  The  proposed  rule 
would  reinstate  updated  notification 
procedures  for  transfers. 

Public  Hearings  and  Special 
Accommodations 

The  public  hearing  sites  are 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mark  Murray- 
Brown  (see  FOR  FURTHER  INFORMATION 
CONTACT)  at  least  7  days  prior  to  the 
hearing. 

The  public  is  reminded  that  NMFS 
expects  participants  at  the  public 
hearings  to  conduct  themselves 
appropriately.  At  the  beginning  of  each 
public  hearing,  a  NMFS  representative 
will  explain  the  groimd  rules  (e.g., 
alcohol  is  prohibited  from  the  hearing 
room,  attendees  will  be  called  to  give 
their  comments  in  the  order  in  which 
they  registered  to  speak,  each  attendee 
will  have  an  equal  amount  of  time  to 
speak,  attendees  should  not  interrupt 
one  another).  The  NMFS  representative 
will  attempt  to  structure  the  hearing  so 
that  all  attending  members  of  the  public 
are  able  to  comment,  if  they  so  choose, 
regardless  of  the  controversiality  of  the 
subject(s).  Attendees  are  expected  to 
respect  the  groimd  rules,  and  if  they  do 
not,  they  will  be  asked  to  leave  the 
hearing. 


Classificati 
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Classi^^tion 

Thisi  j>roposed  rule  is  published  under 
the  autfiority  of  the  Magnuson-Stevens 
Act.  16  U.S.C.  1801  et  seq.,  and  the 
Atlantjd  Timas  Convention  Act,  16 
U.S.C.  ^71  et  seq.  Preliminarily,  the  AA 
has  detsrmined  that  the  regidations 
contaiAed  in  this  proposed  rule  are 
consistent  with  the  F^IP,  the  Magnuson- 
StevenjsiAct,  and  the  1998  ICCAT 
reconupendation  (ICCAT  Rebuilding 
Prograk). 

NM[|$  prepared  a  draft  EA  for  this 
propostdd  rule  with  a  preliminary 
finding  of  no  significant  impact  on  the 
humani  Environment.  In  addition,  a  draft 
RIR  wa4  prepared  with  a  preliminary 
finding  of  no  significant  impact.  The 
reasonii  this  action  is  being  considered 
and  th^iobjectives  of,  and  legal  basis  for, 
the  prd^osed  rule  are  as  stated  in  the 
preamsiie  here.  There  are  no  relevant 
Federal  rules  which  duplicate,  overlap, 
or  conflict  with  the  proposed  rule. 
NMFS  Ktonsidered  alternatives  to  the 
preferriad  alternative,  including:  no 
action  (maintaining  cap  of  250  mt  for 
the  Purse  Seine  category),  removal  of 
the  cajl  on  the  Puise  Seine  category,  and 
reduction  of  the  Purse  Seine  category 
percentage  share  allocation  by  50 
perceml 

Notwithstanding  any  other  provision 
of  law,  ©o  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  ior  failure  to  comply  with,  a 
collecnon-of-information  subject  to  the 
requir^ents  of  the  Paperwork 
Redudji^n  Act  (PRA),  unless  that 
collection  of  information  displays  a 
ciurenw  valid  Office  of  Management 
and  BiMget  (OMB)  control  number. 

This  I  proposed  rule  restates  an 
informf^on  collection  requirement 
relatiniito  purse  seine  landings  quota 
allocaqons.  Written  requests  for  purse 
seine  allocations  for  Atlantic  tunas  and 
notificipon  of  transfers  as  required 
under  ^|635.27  are  not  currently 
approved  by  OMB.  However,  requests 
for  piuse  seine  allocations  and  transfer 
notifica^ons  are  not  subject  to  the  PRA 
becaus^  under  current  regulations,  a 
maximum  of  five  vessels  could  be 
subject  to  reporting  under  this 
requirement.  Since  it  is  impossible  for 
10  or  oipre  respondents  to  be  involved, 
the  information  collection  is  exempt 
£rom  thd  PRA  clearance  requirement. 

The  Clhief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Coimsel  for 
Advoc^^  of  the  Small  Business 
Administration  that  the  proposed  rule, 
if  implitnented,  would  not  have  a 
signific  i  at  economic  impact  on  a 
substai^iial  niunber  of  small  entities  as 
follows 


The  proposed  rule  would  remove  the  250 
metric  ton-(mt]  maximum  allocation 
restriction  (cap)  on  the  Purse  Seine  fishery 
for  Atlantic  biuefin  tima  (BFT),  establishing 
the  Purse  Seine  category  BFT  quota 
allocation  at  18.6  percent  of  the  overall  U.S. 
BFT  landings  quota  (1,347  metric  tons  for 
1999).  Because  the  overall  U.S.  BFT  landings 
quota  would  remain  the  same,  and  the 
amount  of  BFT  quota  that  would  be  allocated 
to  the  Purse  Seine  category  through  this 
proposed  action  (8  metric  tons)  was 
previously  allocated  to  the  Reserve,  and  not 
to  any  particular  fishing  category,  additional 
revenues  would  accrue  to  small  businesses 
associated  with  the  purse  seine  fishery 
without  directly  affecting  other  fishing 
categories. 

Because  of  this  certification,  an  Initial 
Regulatory  Flexibility  Analysis  was  not 
prepared. 

This  proposed  nde  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  initiated  formal  consultation 
on  the  HMS  and  billfish  fisheries  on 
May  12, 1998.  The  consultation  request 
concerned  the  possible  effects  of 
management  measures  in  the  HMS  FMP 
and  Billfish  Amendment.  On  April  23, 
1999,  NMFS  issued  a  Biological 
Opinion  (BO)  under  section  7  of  the 
Endangered  Species  Act.  The  BO 
applies  to  the  Atlantic  pelagic  fisheries 
for  timas,  sharks,  swordfish,  and 
biUfish. 

The  BFT  piuse  seine  fishery  is 
currently  listed  as  a  category  DI  fisheries 
under  the  Marine  Mammal  Protection 
Act.  This  fishery  was  observed  in  1996, 
with  near  lOQ-percent  coverage.  Six 
pilot  whales,  one  htunpback  whale,  and 
one  minke  whale  were  observed  as 
encircled  by  the  nets  diuing  the  fishery. 
All  were  released  alive  or  dove  luider 
the  nets  and  escaped  before  being 
pursed.  Purse  seines  are  set  when  a 
school  of  fish  is  located,  after  which  the 
vessel  pays  out  the  net  in  a  circle 
around  the  school.  This  affords 
considerable  control  over  what  is 
encircled  by  the  net  and  the  net  d6es 
not  remain  in  the  water  for  any 
considerable  amount  of  time.  Therefore, 
this  gear-type  is  not  likely  to  result  in 
mortality  or  serious  injury  of  marine 
mammals  or  sea  ttutles. 

The  BO  states  that  after  reviewing  the 
current  status  of  the  subject  species,  the 
environmental  baseline  for  the  action 
area,  the  effects  of  the  continued 
operation  of  the  Atlantic  HMS  fisheries 
and  associated  management  actions,  and 
the  ciunulative  effects,  it  is  NMFS'  BO 
that  the  continued  operation  of  the 
purse  seine  fishery  may  adversely  affect, 
but  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  imder  NMFS 
jtuisdiction.  A  similar  conclusion  was 


reached  for  the  other  fisheries  which  are 
allocated  BFT  quota  -  the  Atlantic 
pelagic  longline  fishery  and  the 
harpoon,  hand  gear,  and  rod  and  reel 
fisheries  for  Adantic  HMS. 

This  proposed  rule  would  remove  the 
250  mt  cap  on  the  annual  Piuse  Seine 
category  BFT  quota  allocation.  Because 
the  only  fisheries  which  may  be  afi^ected 
by  this  proposed  rule  are  Category  III 
fisheries,  the  proposed  rule  is  not 
expected  to  increase  endangered  species 
or  marine  mammal  interaction  rates. 

The  area  in  which  this  proposed 
action  is  planned  has  been  identified  as 
essential  fish  habitat  (EFH)  for  species 
managed  by  the  New  England  Fishery 
Management  Cotmcil,  the  Mid-Atlantic 
Fishery  Management  Council  and  the 
Highly  Migratory  Species  Division  of 
NMFS.  It  is  not  anticipated  that  this 
action  will  have  any  adverse  impacts  to 
EFH  and  therefore  no  consultation  is 
required. 

List  of  Subiects  in  50  CFR  Part  635 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements,  Treaties. 

Dated:  August  12, 1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  proposed 
to  be  amended  as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPEOES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.  and  16 
U.S.C.  1801  et  seq. 

2.  In  §635.27,  introductory  paragraph 
(a)  and  paragraphs  (a)(4)(i)  and  (iii)  are 
revised  to  read  as  follows: 

f635^    Quota*. 

(a)  BFT.  Consistent  with  ICCAT 
recommendations,  NMFS  will  subtract 
any  allowance  for  dead  discards  from 
the  fishing  year's  total  U.S.  quota  for 
BFT  that  can  be  caught  and  allocate  the 
remainder  to  be  retained,  possessed,  or 
landed  by  persons  and  vessels  subject  to 
U.S.  jtuisdiction.  The  total  landing 
quota  will  be  divided  among  the 
General,  Angling,  Harpoon,  Piuse  Seine, 
Longline,  and  Trap  categories. 
Consistent  with  these  allocations  and 
other  applicable  restrictions  of  this  part, 
BFT  may  be  taken  by  persons  aboard 
vessels  issued  Adantic  Tunas  permits  or 
HMS  Charter/Headboat  permits. 
Allocations  of  the  BFT  landings  quota 
will  be  made  according  to  the  following 
percentages:  General  -  47.1  percent; 
Angling  - 19.7  percent,  which  includes 
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the  school  BFT  held  in  reserve  as 
described  under  paragraph  (a)(7)(ii}  of 
this  section;  Harpoon  -  3.9  percent; 
Purse  Seine  - 18.6  percent;  Longline  - 
8.1  percent;  and  Trap  -  0.1  percent.  The 
remaining  2.5  percent  of  the  BFT 
landings  quota  will  be  held  in  reserve 
for  inseason  adjustments,  to  compensate 
for  overharvest  in  any  category  other 
than  the  Angling  category  school  BFT 
subquota  or  for  fishery  independent 
research.  NMFS  may  apportion  a 
landings  quota  allocated  to  any  category 
to  specified  fishing  periods  or  to 
geographic  areas.  BFT  landings  quotas 
are  specified  in  whole  weight. 
***** 

(4)  Purse  Seine  category  quota,  (i)  The 
total  amount  of  largR  mediiun  and  giant 
BFT  that  may  be  caught,  retained. 


possessed,  or  landed  by  vessels  for 
which  Piuse  Seine  category  Atlantic 
Tunas  permits  have  been  issued  is  18.6 
percent  of  the  overall  U.S.  BFT  landings 
quota.  The  F*urse  Seine  fishery  under 
this  quota  commences  on  August  15 
each  year. 
***** 

(iii)  On  or  about  May  1,  NMFS  will 
make  equal  allocations  of  the  available 
size  classes  of  BFT  among  purse  seine 
vessel  permit  holders  so  requesting. 
Such  allocations  are  freely  transferable, 
in  whole  or  in  part,  among  vessels  that 
have  Piu-se  Seine  category  Atlantic 
Timas  permits.  Any  purse  seine  vessel 
permit  holder  intending  to  land  bluefin 
tvma  under  an  allocation  transferred 
from  another  purse  seine  vessel  permit 
holder  must  provide  written  notice  of 


such  intent  to  NMFS,  at  an  address 
designated  by  NMFS,  3  days  before 
landing  any  such  bluefin  tuna.  Such 
notification  must  include  the  transfer 
date,  amount  (mt)  transferred,  and  the 
permit  numbers  of  vessels  involved  in 
the  transfer.  Trip  or  seasonal  catch 
limits  otherwise  applicable  imder 
§  635.23(e)  are  not  altered  by  transfers  of 
bluefin  tiuia  allocation.  Purse  seine 
vessel  permit  holders  who,  through 
landing  and/or  transfer,  have  no 
remaining  bluefin  tuna  allocation  may 
not  use  their  permitted  vessels  in  any 
fishery  in  which  Atlantic  bluefin  tuna 
might  be  caught,  regardless  of  whether 
retained. 
•        •        «        *     ^  * 

(FR  Doc.  99-21344  Filed  8-12-99;  3:18  pml 
BILUNG  CODE  3S10-22-F 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Blue  Mountains  Natural  Resources 
Institue,  Board  of  Directors,  Pacific 
Nortlwrest  Research  Station,  Oregon 

AGENifV:  Forest  Service,  USDA. 
ACTIOM:  Notice  of  meeting. 


Spy 


summary:  The  Blue  Mountains  Natural 
Resoii^es  Institute  (BMNRI)  Board  of 
Directors  will  meet  on  September  15, 
199g,4t  Island  City  Hall,  10605  Island 
Aventj|B,  La  Grande,  Oregon.  The 
meeting  will  "begin  at  9:00  a.m.  and 
continue  until  3:30  p.m.  Agenda  items 
to  be  covered  will  include:  (1) 
Discussion  and  decision  on  new 
Instit|ite  direction,  and  (2)  public 
comments.  All  BMNRI  Board  Meetings 
are  open  to  the  public.  Interested 
citizenis  are  encoiuaged  to  attend. 
Members  of  the  public  who  wish  to 
make  4  brief  oral  presentation  at  the 
meetii^  should  contact  Lynn  Starr, 
BMNKI.  1401  Gekeler  Lane,  La  Grande, 


97850,  541-962-6548,  no  later 
p.m.  September  10, 1999,  to 
have  tone  reserved  on  the  agenda. 
FOR  FWTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Lymi  Starr,  Acting  Manager,  BMNRI, 
1401  C  ekeler  Lane.  La  Grande,  Oregon 
97850,  541-962-6548. 

Datejc :  August  9, 1999. 
Lynn  $iarr, 
Actingf^anager.   • 

(FR  Doii.  99-21430  Filed  8-17-99;  8:45  am] 
BHXINq!  ^OOE  3410-11-W 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
ComiiiiBnt  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearaUce  the  following  proposal  for 
colledt  on  of  information  under  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Annual  Siu^ey  of  Manufactures. 

Form  Numbeiis):  MA-IOOO(L).  MA- 
lOOO(S). 

Agency  Approval  Number:  0607-  ' 
0449. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  190,080  hours. 

Number  of  Respondents:  55,000. 

Avg  Hours  Per  Response:  Three  and  a 
half  hours. 

Needs  and  Uses:  The  Census  Bureau 
has  conducted  the  Annual  Survey  of 
Manufactures  (ASM)  since  1949  to 
provide  key  measm-es  of  manufacturing 
activity  during  intercensal  periods.  In 
census  years  ending  in  "2"  and  "7",  we 
m^il  and  collect  the  ASM  as  part  of  the 
census  of  manufactures.  This  survey  is 
an  integral  part  of  the  Government's 
statistical  program.  The  ASM  furnishes 
up-to-date  estimates  of  employment  and 
payrolls,  hours  and  wages  of  production 
workers,  value  added  by  manufacture, 
cost  of  materials,  value  of  shipments  by 
product  class,  inventories,  and 
expenditures  for  both  plant  and 
equipment  emd  structures.  The  survey 
provides  data  for  most  of  these  items  for 
each  of  the  474  industries  as  defined  in 
the  North  American  Industry 
Classification  System  (NAICS).  It  also 
provides  geographic  data  by  state  at  a 
more  aggregated  industry  level. 

The  survey  also  provides  valuable 
information  to  private  companies, 
research  organizations,  and  trade 
associations.  Industry  makes  extensive 
use  of  the  aimual  figures  on  product 
class  shipments  at  the  U.S.  level  in  its 
market  analysis,  product  planning,  and 
investment  planning.  The  ASM  data  are 
used  to  benchmark  and  reconcile 
monthly  and  quarterly  data  on 
manufacturing  production  and 
inventories. 

The  content  of  the  questionnaires  for 
the  1999-2001  ASM  is  identical  to  the 
1998  ASM  report  forms  with  the 
exception  of  our  plans  to  use  the  ASM 
to  collect  some  very  basic  base-line 
information  about  manufacturers  use  of 
e-commerce  and  e-business.  We  are  still 
in  the  process  of  determining  whether  to 
include  the  questions  on  the  bottom  of 
the  current  ASM  form  or  to  put  them  on 
a  separate  one-page  flier.  We  will  make 
that  determination  based  on  how  best  to 
reach  the  appropriate  respondent  and 


our  own  internal  processing  efficiencies. 
These  questions  will  be  asked  only 
diuing  the  1999  ASM  collection. 

We  are  also  still  working  on  the  exact 
wording  and  structure  of  the  questions. 
The  basic  content  will  not  change  and 
is  included  with  this  submission.  We 
will  continue  to  refine  the  wording  of 
these  questions  over  the  next  few  weeks. 
We  estimate  that  these  questions  can  be_ 
completed  without  referring  to  company 
records  and  can  be  completed  in  five 
minutes  or  less. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Sections  182,  224,  and  225. 

OMB  Desk  Officer:  Linda  Hutton. 
(202)  395-7858. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
room  5033, 14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Linda  Hutton,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  August  13, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
(FR  Dot:.  99-21462  Filed  8-17-99:  8:45  am) 
BHJJNG  COOE  3510-07-i> 


DEPARTMENT  OF  COMMERCE 

Census  Bureeu 

Survey  of  Program  Dynamics — 2000.* 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  and /or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A}), 
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DATES:  Written  comments  must  be 
submitted  on  or  before  October  18, 
1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
LEngelmeOdoc.gov). 

FOR  FURTHER  VIFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  shoidd  be 
directed  to  Michael  McMahon,  U.S. 
Census  Bureau,  FOB  3,  Room  3375, 
Washington,  DC  20233-0001,  (301)  457- 
3819. 
SUPPLEMENTARY  MFORHATION: 

I.  Ahstract   — 

The  Survey  of  Program  Dynamics 
(SPD)  is  a  household-based  survey 
designed  as  a  data  collection  vehicle 
that  can  provide  the  basis  for  an  overall 
evaluation  of  how  well  welfare  reforms 
are  achieving  the  aims  of  the 
Administration  and  the  Congress  and 
meeting  the  needs  of  the  American 
people. 

The  SPD  is  a  large,  longitudinal, 
nationally-representative  study  that 
measures  participation  in  welfare 
programs,  including  both  programs  that 
are  being  reformed  and  those  that 
remain  unchanged.  The  SPD  measures 
other  important  social,  economic, 
demographic,  and  family  changes  that 
will  allow  analysis  of  the  effectiveness 
of  the  welfare  reforms. 

With  the  August  22, 1996,  signing  of 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(Pub  L.  104-193),  the  Census  Bureau  is 
required  to  conduct  the  SPD,  using  as 
the  sample  the  households  firom  the 
1992  and  1993  Survey  of  Income  and 
Program  Participation  (SIPP).  The 
in£(»mation  obtained  will  be  used  to 
evaluate  the  impact  of  this  law  on  a 
sample  of  previous  welfare  recipients 
and  future  recipients  of  assistance  under 
new  state  programs  funded  under  this 
law  as  well  as  assess  the  impact  on 
other  low-income  families.  Issues  of 
particular  attention  include  wel&re 
dependency,  the  length  of  welfare 
spells,  the  causes  of  repeat  welfare 
spells,  educational  enrollment  and  work 
training,  health  care  utilization,  out-of- 
wedlodc  births,  and  the  status  of 
children. 

The  2000  SPD  is  the  third  year  of  data 
collection  using  the  same  core 
questions.  A  one-time  topical  module 
will  collect  the  residential  histories  of 
children.  The  previous  wave,  conducted 
in  the  spring  of  1999,  collected  core  data 


plus  extended  measures  of  child  well- 
being.  The  1998  SPD  included  an 
adolescent  self-administered 
questionnaire.  A  bridge  sxirvey  using  the 
Current  Population  Survey  March 
questionnaire  was  conducted  in  the 
spring  of  1997  to  provide  a  link  to 
baseline  data  for  the  period  prior  to  the 
implementation  of  the  wel&ie  reform 
activities. 

n.  Mediod  of  Collection 

The  SPD  is  a  longitudinal  study  of 
welfare-related  activities  with  the 
sample  respondents  originally  selected 
from  1992  and  1993  SIPP  panels. 
Interviews  were  conducted  in  1997, 
1998,  and  1999.  Subsequent  data 
collections  are  scheduled  for  2000  to 
2002.  Data  are  collected  using  a 
cmnputer-assisted  interviewing  (CAI) 
instrument  from  a  nationally 
representative  sample  of  the 
noninstitutionalized  resident 
population  living  in  the  U.S.  for  all 
persons,  families,  and  households. 
Persons  who  are  at  least  15  years  of  age 
at  the  time  of  the  interview  will  be 
eligible  to  be  in  the  survey. 

A  small  sample  of  households  is 
scheduled  for  reinterview.  The 
reinterview  process  assures  that  all 
households  were  properly  contacted 
and  that  the  data  are  valid. 

nLDaU 

OMB  Number:  0607-0838. 

Fonn  Number:  CAI  Automated 
Instrument 

Trae  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Household 
Respondents:  42,000. 

Estimated  Number  of  Reinterview 
Respondents:  1,500. 

Estimated  Time  Per  Response:  36 
minutes  per  respondent,  10  minutes  per 
reinterview. 

Estimated  Total  Annual  Burden 
Hours:  25,150. 

Estimated  Total  Armual  Cost:  No 
costs  to  the  respondents  other  than  their 
time. 

Respondent's  Obligation:  Volimtary. 

Lega7  Authority;  Title  13,  United 
States  Code,  section  182,  and  Pub.  L. 
104-193,  Section  414  (signed  8/22/96), 
Tide  42,  United  States  Code,  Section 
614. 

IV.  Request  for  Conmients 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 


(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  are  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  13, 1999. 
Linda  Engebneiar, 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  biformation  Officer. 

[FR  Doc.  99-21463  Filed  &-17-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Census  Burssu 

Annual  Capital  Expenditures  Survey 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  reqiiired  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  18, 
1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  die  Internet  at 
LEngelme®doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Charles  Fimk,  Census 
Bureau,  Room  1285-3,  Washington,  DC 
20233,  (301)  457-3324. 
SUPPLEMENTARY  INFORMATION: 

I;  Abstract 

The  Census  Bureau  plans  the 
continuing  information  collection  for 
the  1999  through  2001  Annual  Capital 
Expenditiues  Survey  (ACES).  The  basic 
annual  survey  collects  data  on  fixed 
assets  and  depreciation,  sales  and 
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recei  p  ts,  and  capital  expenditures  for 
new  Bflid  used  structures  and 
equipment.  The  ACES  is  the  sole  source 
of  delUiiled  comprehensive  statistics  on 
actual  business  spending  by  domestic, 
private,  nonfarm  businesses  operating  in 
the  Utiited  States.  Employer  and 
nonevjiployer  businesses  are  included  in 
the  siirvey. 

The  Biu^au  of  Economic  Analysis 
(BEA),  the  primary  Federal  user  of  our 
amui^l  program  statistics,  uses  the 
information  in  refining  and  evaluating 
annual  estimates  of  investment  in 
structures  and  equipment  in  the 
natioaal  income  and  product  accounts, 
com|i|ling  annual  input-output  tables, 
and  Computing  gross  domestic  product 
(GDI^)  by  industry.  The  Federal  Reserve 
Board|  (FRB)  uses  the  data  to  improve 
estimites  of  investment  indicators  for 
monetary  policy.  The  Bureau  of  Labor 
Statistics  (BLS)  uses  the  data  to  improve 
estin^f  tes  of  capital  stocks  for 
prodijctivity  analysis. 

Industry  analysts  use  these  data  for 
market  analysis,  economic  forecasting, 
identifying  business  opportunities, 
product  development,  and  business 
planiiing. 

Chianges  from  the  previous  ACES  are 
the  eiimuiation  of  detailed  capital 
expenditures  by  tjrpe  of  structure  and 
type  df  equipment,  the  incorporation  of 
the  North  American  Industry 
Classification  System  (NAICS)  into  the 
ACES^  and  a  supplemental 
questionnaire  requesting  information  on 
electronic  business  (E-business) 
processes  used  by  businesses. 

De^^led  capital  expenditures  by  tjrpe 
of  structure  and  type  of  equipment  data 
werei  Collected  last  year  in  the  1998 
ACESi  These  data,  collected  together 
oncej^very  five  years,  are  not  scheduled 
to  beli^uested  again  until  the  2003 
ACE$k 

Pr^yious  year's  estimates  of  capital 
expehlditures  were  published  on  the 
Standard  Industrial  Classification  (SIC) 
basis.  Beginning  with  the  1999  ACES, 
we  will  publish  data  on  the  NAICS.  Due 
to  th^imajor  restructviring  of  industries 
that  (jtircurred  under  the  NAICS,  we  will 
colle^::^  and  publish  data  for 
approximately  132  industries.  This  is  an 
incref^  bom  97  industries  under  the 
SIC  srystem. 

Wq  are  plaiming  a  supplemental 
questionnaire  requesting  information  on 
E-business  processes  used  by 
busii^^sses.  Although  questions  are  not 
yet  fik^alized,  we  anticipate  collecting 
checi^fbox  information  on  whether 
busii^^sses  use  or  plan  to  use  E-business 
procdises  for  activities  such  as 
procurement,  production  control, 
automated  stock  replenishment, 
markating,  electronic  selling,  payment 


processing,  customer  management  and 
support,  automated  employee  services, 
training,  information  sharing,  video 
conferencing,  and  recruiting. 

n.  Method  of  Collection 

The  Census  BureauVill  use  mail  out/ 
mail  back  survey  forms  to  collect  data. 
Respondent  companies  are  permitted  to 
respond  via  facsimile  machine  to  our 
toll-free  number.  Companies  will  be 
asked  to  respond  to  the  survey  within 
30  days  of  the  initial  mailing.  Letters 
and/or  telephone  calls  encouraging 
participation  will  be  directed  to 
respondents  that  have  not  responded  by 
the  designated  time. 

m.Data 

OMB  Number  0607-0782. 

Fonn  Number:  ACE-1  (Sent  to 
employer  companies  reporting  payroll 
to  the  Internal  Revenue  Service),  ACE- 
2  (Sent  to  nonemployer  businesses),  and 
ACE-B  (Sent  to  employer  and 
nonemployer  businesses  for  E-business 
information). 

Type  of  Review:  R^ular  Review. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  non-profit 
institutions,  small  businesses  or 
organizations,  and  self-employed 
individuals. 

Estimated  Number  of  Respondents: 
There  are  57,000  (42,000  employer 
companies,  and  15,000  nonemployer 
businesses)  imder  NAICS  for  the  basic 
aimual  survey.  The  increase  of  11,000 
respondents  is  due  to  the  expansion  of 
industries  under  the  NAICS.  All  57,000 
businesses  will  receive  the  E-business 
supplement. 

Estimated  Time  Per  Response:  The 
average  for  all  respondents  is  1.234 
hours.  For  companies  completing  form 
ACE-1,  the  range  is  2  to  16  hours, 
averaging  2.857  hours.  For  companies 
completing  form  ACE-2,  the  range  is 
less  than  1  hour  to  2  hours,  averaging 
1  hour.  For  companies  completing  the 
ACE-B,  the  range  is  estimated  at  less 
than  five  minutes  to  ten  minutes, 
averaging  six  minutes  (.10  hoius). 

Estimated  Total  Annual  Burden 
Hours:  The  total  annual  burden  is 
140,700  hours. 

Estimated  Total  Annual  Cost:  The 
total  cost  to  all  respondents  is  estimated 
to  be  $1,968,393  based  on  the  hoiu-ly 
salary  of  $13.99  for  entry  level 
accoimtants  and  auditors.  (Occupational 
Employment  Statistics — Bureau  of  Labor 
Statistics  1997  National  Occupational 
Employment  and  Wage  Estimates  for 
Professional,  Paraprofessional,  and 
Technical  Occupations),  http:// 
stats.bls.gov/oes/national/oes prof.htm 

Respondents'  Obligation:  Mandatory. 


Legal  Authority:  Title  13  United  States 
Code,  Sections  182,  224,  and  225. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  13, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer.  * 

[FR  Doc.  99-21464  Filed  8-17-99:  8:45  am] 
aiLUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Doclwt  40-99] 

Foreign-Trade  Zone  8— Toledo,  Ohio 
Area  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Toledo-Lucas  County 
Port  Authority,  grantee  of  Foreign-Trade 
Zone  8,  requesting  authority  to  expand 
its  zone  in  the  Toledo,  Ohio  area,  within 
the  Toledo/Sandusky  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  August  5, 1999. 

FTZ  8  was  approved  on  October  11, 
1960  (Board  Order  51,  25  FR  9909, 10/ 
15/60)  and  expanded  on  January  22, 
1973  (Board  Order  92.  38  FR  3015, 1/31/ 
73);  January  11, 1985  (Board  Order  277. 
50  FR  2702,1/18/85);  and,  August  19, 
1991  (Board  Order  532,  56  FR  42026.  8/ 
26/91).  The  general-purpose  zone 
currenUy  consists  of  2  sites  (487  acres) 
in  the  Toledo  area:  Site  i  (150  acres) — 
within  the  Port  of  Toledo  complex  at  the 
Overseas  Cargo  Center,  Toledo;  and.  Site 
2  (337  acres)— at  the  Toledo  Express 
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Airport,  in  Swanton,  Ohio,  some  5  miles 
west  of  Toledo. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  an  additional  site: 
Proposed  Site  3  (10  acres) — at  the  First 
Choice  Packaging  warehouse  facility 
(cvncd  by  Eveready  Battery  Company, 
Inc.),  1501  West  State  Street,  Fremont. 
The  facility  will  be  operated  by  First 
Choice  as  a  public  warehouse  facility 
with  packa^ng  services. 

No  specinc  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  ejcaminer  to 
investigate  the  appUcation  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shaU  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  October  18, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (November  1, 1999). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Toledo-Lucas  County,  Port 

Authority,  One  Maritime  Plaza,  7th 

float.  Toledo,  OH  43604-1866 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  ft  Pennsylvania  Avenue,  NW, 

Washington.  DC  20230 

Dated:  August  10, 1999. 
Diane  FiiiTBr, 

Acting  Executive  Secretary. 

[FR  Doc.  99-21459  Filed  8-17-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

IntematkMMl  Trade  Administration 
[A<480-«O7] 

Certain  Slael  Concrala  Reinforcing 
Barafrom  Turlcey;  Reecieelon  of 
Antldiimping  Duty  Administrative 


AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  timely 
withdrawal  of  a  request  for  a  review  by 
Colakoglu  Metalurji  A.S.  and  because 
the  Department  of  Commerce  has 


determined  that  there  were  no  entries  of 
the  subject  merchandise  made  by  Icdas 
Celik  Enerji  Tersane  ve  Ulasim  Sanayi, 
A.S.  during  the  period  of  review,  we  are 
rescinding  the  1998 — 1999 
administrative  review  of  certain  steel 
concrete  reinfordbg  bars  from  Turkey. 
EFFECTIVE  DATE:  August  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson  or  Irina  Itkin,  AD/ 
CVD  Enforcement  Ooup  I.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-1776  or  (202)  482- 
0656,  respectively. 

Applicable  Statute  and  Regnlatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amenthnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
uidess  otherwise  indicated,  aU  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (1998). 

Background 

On  April  30, 1999,  Colakoglu 
Metalurji  A.S.  (Colakoglu)  requested 
that  the  Department  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  steel 
concrete  reinforcing  bars  (rebar)  from 
Turkey  for  the  period  April  1, 1998, 
throu^  March  31, 1999.  Also  on  April 
30. 1999,  ICDAS  Celik  Enerji  Tersane  ve 
Ulasim  Sanayi  A.S.  (ICDAS)  requested 
that  the  Department  conduct  an 
administrative  review  for  the  period 
August  1, 1998,  through  March  31, 
1999.  No  other  interested  party 
requested  that  the  Department  conduct 
an  administrative  review. 

On  May  28, 1999,  the  Department 
published  in  the  Federal  Register  a 
notice  of  initiation  of  administrative 
review  with  respect  to  Colakoglu  and 
ICDAS.  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part;  64  FR  28973  (May  28, 1999). 

On  June  18, 1999,  ICDAS  informed 
the  Department  that  it  made  no  sales  of 
subject  merchandise  to  the  United 
States  during  the  period  of  review 
(FOR).  On  August  9, 1999,  Colakoglu 
withdrew  its  request  for  an 
administrative  review. 

ResdMion  of  Review 

Pursuant  to  19  CFR  351.213(d)(1),  the 
Department  will  rescind  an 
administrative  review,  in  whole  or  in 
part,  if  a  party  that  requested  a  review 
withdraws  the  request  within  90  days  of 


the  date  of  publication  of  notice  of 
initiation  of  the  requested  review.  Given 
that  the  review  has  not  progressed 
substantially  and  there  would  be  no 
undue  burden  on  the  parties  or  the 
Department,  the  Department  has 
determined  that  it  is  reasonable  to 
accept  Colakoglu's  withdrawal  of 
request  for  review. 

Pursuant  to  19  CFR  351.213(d)(3),  the 
Department  will  rescind  an 
administrative  review,  in  whole  or  in 
part,  if  it  determines  that  there  have 
been  no  shipments  of  subject 
merchandise  during  the  KIR.  The 
Department  has  determined  that  no 
subject  merchandise  produced  or 
exported  by  ICDAS  entered  into  the 
United  States  for  consumption  during 
the  POR  and,  thus,  there  are  no  entries 
subject  to  the  review.  Because  ICDAS 
had  no  U.S.  entries  for  consumption  of 
covered  merchandise  during  the  POR, 
there  is  no  basis  for  continuing  this 
administrative  review. 

Therefore,  the  Department  is 
rescinding  this  review.  This  rescission 
of  the  administrative  review  and  notice 
are  in  accordance  with  section  751  of 
the  Act  and  19  CFR  351.213(d). 

Dated:  August  11, 1999. 
Susan  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  9»-21461  Filed  8-17-99;  8:45  am] 
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DEPARTMEIfr  OF  COMMERCE 
Intematlonal  Trade  Adminiatration 

[A-54»-5q2] 

Notiee  of  Extenalon  of  Time  Limit  fbr 
Antidumping  Duty  Administrative 
Review  of  Certain  Welded  CartxMi  Steel 
Pipee  and  TulMa  from  Thailand 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  18, 1999. 

summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  final  results  of  the  1997- 
1998  antidumping  duty  administrative 
review  for  the  antidiunping  order  on 
certain  welded  carbon  steel  pipes  and 
tubes  from  Thailand,  pursuant  to  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Round  Agreements  Act 
(hereinafter,  "the  Act"). 
FOR  FURTHER  MFORMATION  CONTACT:  John 
Totaro,  AD/CVD  Enforcement  Office  7, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 


[FRDocJgS- 


NatiofWlO 
Adminiatra 


Constitition  Avenue,  NW,  Washington, 
DC  20^  JO,  telephone  (202)  482-1374. 
SUPPLEMENTARY  INFORMATION:  Under 
sectioi>  751(a)(3)(A)  of  the  Act,  the 
Depail|i|ient  may  extend  the  deadline  for 
compl^ion  of  an  administrative  review 
if  it  dejt^nnines  that  it  is  not  practicable 
to  coniBlete  the  review  witliiu  lu« 
statutory  time  limit  of  365  days.  In  the 
instant  case,  the  Department  has 
determined  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutdijy  time  limit.  See  Memorandum 
from  Richard  O.  Weible  to  Robert  S. 
LaRusja  (August  11, 1999). 

Bec4^se  it  is  not  practicable  to 
compile  this  review  within  the  time 
limits  mandated  by  the  Act  (245  days 
bom  th^  last  day  of  the  anniversary 
monthi  for  preliminary  results,  120 
additi(>tial  days  for  final  results),  in 
accordiance  with  section  751(a)(3)(A)  of 
the  Acjt.  the  Department  is  extending  the 
time  liffiit  for  the  final  results  until 
Septe4iper  10, 1999. 

Datecfi  August  11, 1999. 

RichaWljO.  Weible, 

Acting  Deputy  Assistant  Secretary  for  Import 
Adminhtration. 

[FR  Doc,  99-21460  Filed  8-17-99;  8:45  am] 
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DEPAR  miENT  OF  COMMERCE 

NattofWl  Oceanic  and  AtmosphiBrtc 
AdminiMration 


[LD. 


niniMratic 
oe|)U9C] 


Taidng  end  Importing  Marine 
Mammals;  Taking  Marine  Mammals 

Incidental  to  Roclcet  Launches 

I  [ 

AGENCyt  National  Marine  Fisheries 
Servic^l(NMFS),  National  Oceanic  and 
Atmos^eric  Administration  (NOAA), 
Commence. 

ACnONt  [Notice  of  proposed  modification 
to  a  letter  of  authorization;  request  for 
commits. 

SUMMAtty:  On  August  3, 1999,  the  30* 
Space  Wing,  U.S.  Air  Force,  requested  a 
modifibition  to  the  Letter  of 
Author^tion  (LOA)  issued  to  it  on 
April  2, 1999.  The  letter  requests  that  a 
new  rojqket,  the  Minotaur,  be  added  to 
the  listj  of  rockets  authorized  to  take 
harbor  Ueals  and  California  sea  lions 
incidental  to  rocket  launches  fitim 
Vandebberg  Air  Force  Base 
(Vandeji^berg)  in  California.  Under  the 
Marine  Mammal  Protection  Act 
(MMPAj).  NMFS  is  requesting  comments 
on  its  ^(oposal  to  amend  the  LOA 
issued  |tb  the  30*  Space  Wing  to 
authorise  this  new  rocket  type.  The  U.S. 
Air  Fo*(te  has  not  requested,  and  NMFS 


does  not  propose,  to  increase  the 
number  of  annual  launches  from 
Vandenberg  that  are  authorized  to  take 
marine  mammals  under  the  LOA. 

DATES:  Comments  and  information  must 
be  received  no  later  than  September  2, 
1999. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Donna  Wieting,  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resoiut:es, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3225.  A  copy  of  the 
request  for  modification,  the  LOA  and 
the  supporting  documentation  are 
available  for  review  during  regular 
business  hours  in  the  following  offices: 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910,  and  the  Southwest  Region, 
NMFS,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055,  or  Christina  Fahy,  NMFS,  (562) 
980-4023. 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  at  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regiilations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  hunt,  capture,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  immitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  seals  and  sea 
lions  incidental  to  missile  and  rocket 
launches,  aircraft  flight  test  operations, 
and  helicopter  operations  at  Vandenberg 
were  published  on  March  1, 1999  (64  FR 


9925),  and  remain  in  effect  until 
December  31,  2003. 

In  accordance  with  the  MMPA,  as 
amended,  and  implementing 
regulations,  a  1-year  LOA  to  take  small 
niunbers  of  seals  and  sea  lions  was 
issued  on  April  2,  1999,  to  the  30* 
Space  Wing  (64  FR  17145.  April  8. 
1999).  On  August  3, 1999,  the  30*  Space 
Wing  requested  NMFS  to  amend  the 
LOA  to  include  a  new  rocket,  the 
Minotaur,  to  the  list  of  rockets 
authorized  to  take  harbor  seals  and 
California  sea  Hons  incidental  to 
activities  at  Vandenberg. 

Discussion  and  Analysis 

Spaceport  Systems  International  (SSI) 
wants  to  begin  laimching  the  OSP  Space 
Launch  Vehicle,  the  Minotaur  rocket, 
from  the  California  Commercial 
Spaceport  (CCS)  on  Vandenberg.  The 
Minotaiu'  contains  2  segments  of 
Minuteman  II  solid-fuel  motors  and  2 
Orion  upperstage  motors.  According  to 
SSI,  the  sound  emitted  during  the 
launch  should  be  no  more  than  what  a 
Minuteman  n  would  emit. 

Because  this  is  a  new  laimch  vehicle, 
it  was  not  included  in  the  LOA  issued 
to  Vandenberg  on  April  2, 1999. 
Therefore,  in  order  for  NMFS  to 
authorize  the  takings  by  harassment 
incidental  to  this  new  rocket,  NMFS 
must  be  assured  that  the  takings  will  not 
exceed  the  level  of  incidental 
harassment  considered  when  it  made  its 
negligible  impact  finding  on  March  1, 
1999  (64  FR  9925).  First,  Vandenberg  is 
authorized  to  harass  pinnipeds 
incidental  to  10  missile  launches  from 
North  Vandenberg  and  20  rocket 
laimches  annually  from  South 
Vandenberg.  This  authorized  level  of 
launches  for  incidental  takes  of  marine 
mammals  will  not  be  modified  by 
NMFS  to  add  this  additional  rocket  to 
the  LOA.  Second,  as  mentioned 
previously,  the" Minotaur  rocket  consists 
of  the  first  two  segments  of  Minuteman 
II  solid-fuel  motors  and  two  Orion 
upperstage  motors.  For  incidental  takes 
of  pinnipeds  on  the  Vandenberg 
coastline,  only  the  first  one  or  two 
motors  are  important  for  assessing 
impacts  along  the  California  coast.  The 
Minotaur,  like  the  Minuteman  II 
missiles  laimched  from  North 
Vandenberg,  use  Thiokol  first-stage 
rocket  motor  with  202,600  pounds  (lbs) 
of  thrust  and  a  second-stage  motor  made 
by  Aerojet  with  60.000  lbs  of  thrust.  As 
a  result,  laimch  noises  would  be  similar 
to  those  expected  at  North  Vandenberg 
during  a  Minuteman  II  launch. 

Third,  Vandenberg  has  requested  a 
small  take  of  harbor  seals  (and  possibly 
a  few  California  sea  lions)  by  incidental 
harassment  for  this  rocket  launched 
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from  the  CCS,  an  area  close  to  Space 
Launch  Complex  (SLC)-6.  While  the 
CCS  was  identified  in  the  30'^  Space 
Wing's  July  11. 1997,  application  for  a 
small  tsike  authorization  and  in  the  U.S. 
Air  Force's  Programmatic  Operations 
Environmental  Assessment  for  small 
takes  of  marine  mammals,  because  the 
CCS  was  imder  construction  at  the  time, 
no  rocket  types  were  identified  for 
launching  at  that  time  of  the  application 
to  NMFS.  As  a  result,  an  incidental  take 
assessment  could  not  be  made  for  this 
location  by  either  NMFS  or  the  30»> 
Space  Wing  during  the  rulemaking. 
However,  impacts  to  pinnipeds  from 
launches  at  nearby  SLC-6  by  Lockheed 
Martin's  family  of  Athena  rockets  was 
analyzed  on  July  21, 1998  (63  FR  39055) 
and  previously  (see  60  FR  24840,  May 
10, 1995). 

Finally,  because  the  Minotaur  rocket's 
first  stage  solid-fuel  booster  is  half  the 
size  of  &e  first-stage  booster  of  the 
Athena  1  launched  from  SLC-6,  it  can 
be  expected  to  impact  the  nearby  harbor 
seal  haulouts  to  a  lesser,  but  unknown, 
level  than  the  Athena.  NMFS  estimated 
that  the  Athena  rocket  would,  under 
typical  conditions,  resuh  in  a  sound 
pressure  level  (SPL)  of  127  dB  (107 
dBA)  re  20  ^Pa  at  the  harbor  seal 
haulouts  at  Rocky  Point,  which  are 
about  1.5  mi  (2.4  km)  to  the  south  and 
southwest  of  SLC-6.  This  level  is 
sufficient  to  cause  harbor  seals  to  leave 
the  beach  at  Point  ArgueUo.  Rocky 
Point,  and  Boathouse  Flats.  However, 
because  the  CCS  is  only  1  mile  (1.6  km) 
from  the  closest  haulout  at  Rocky  Point 
whereas  SLC-6  is  approximately  2.5  mi 
(4.0  km)  away  from  the  nearest  haulout, 
NMFS  expects  that  SPLs  from  the 
launch  of  the  Minotaur  will  be  similar 
to  levels  expected  from  the  Athena 
rocJcet  at  the  Rocl^  Point  haulout. 

Because  the  addition  of  the  Minotaur 
rocket  to  the  launch  list  at  Vandenberg 
will  not  result  in  an  increase  in  the 
niunber  of  laimches  authorised  to  take 
pinnipeds  under  the  LOA,  NMFS  does 
not  expect  additional  cumulative 
impacts  to  occiu-  and  therefore,  NMFS 
has  preliminarily  determined  that  the 
takes  will  remain  small  and  not  have 
more  than  a  negligible  impact  on  seals 
and  sea  lions  at  Vandenberg. 

Monitoriiig  and  Reporting 

Under  an  amended  LOA,  if  issued,  the 
30"*  Space  Wing  would  be  required  to 


monitor  the  impacts  of  the  Minotaiu 
laimches  at  CCS.  Because  this  is  a  new 
launch  vehicle,  the  30''<  Space  Wing 
would  be  reqiiired  under  the  LOA  to 
measure  the  noise  profiles  from  the 
rocket  at  the  time  of  its  first  launch  and 
to  monitor  impacts  on  marine  mammals 
at  nearby  active,  pinniped  haulouts. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  and  information, 
concerning  this  request  (see  ADDRESSES). 
Issuance  of  a  modified  LOA  will  be 
based  on  a  finding  that  the  total  takings 
will  have  no  more  than  a  negligible 
impact  on  the  seal  and  sea  lion 
populations  off  the  Vandenberg  coast 
and  on  the  Northern  Channel  Islands. 

Dated:  August  12.  1999. 
Art  Jclnni. 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-21469  Filed  &-17-99;  8:45  am) 

BNXINQ  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Offic*  of  the  Secfvtary 

Submission  for  0MB  Rsvtow; 
Commsnt  Rsc|usst 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

.  Title,  Associated  Form,  and  OMB 
Number:  Facilities  Available  for  the ' 
Construction  or  Repair  of  Ships;  SF 
Form  17:  OMB  Number  0703-0006. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  151. 

Responses  Per  Respondent:  1. 

Annual  Response:  151. 

Average  Burden  Per  Response:  4.5 
hours. 

Armual  Burden  Hours:  680. 

Needs  and  Uses:  This  collection  of 
informadon  provides  the  Naval  Sea 
Systems  Command  (NAVSEASYSCOM) 
and  the  maritime  Administration  with  a 
list  of  facilities  available  for 
construction  or  repair  of  ships,  and 
information  utilized  in  a  data  base  for 
assessing  the  production  capacity  of  the 


individual  shipyards.  Respondents  are 
.businesses  involved  in  shipbuilding 
and/or  repair. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

0\W  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204.  Arlington,  VA  22202-4302. 

Dated:  August  12. 1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  99-21349  Filed  8-17-99;  8:45  am] 
BHXmG  COOE  B001-10-«i 


DEPARTMENT  OF  DEFENSE 
Offlcs  Of  ttte  Sscrslary 

rrransmittal  No.  99-26] 

36(bX1)  Arms  Ssiss  NoliflcatkNi 

agency:  Defense  Security  Cooperation 
Agency,  Department  of  Defense. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  99-26  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  August  12, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
Buxma  CODE  sooi-io-m 
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DEFENSE  SECURITY  CXX)PERATION  AGENCY 


WASHINGTON.  DC  20301-2600 


5  AUG  1999 
In  reply  refer  to: 
1-99/008957 


Honorable  J.  Dennis  Hastert 
Speaker  (^  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaken 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export  Control 

Act,  we  are  forwarding  herewith  Transmittal  No.  99-26,  concerning  the  Department  of  the 

Army's  proposed  Letters)  of  Offer  and  Acceptance  (LOA)  to  Spain  for  defense  articles  and 

services  estimated  to  cost  $25  million.  Soon  after  this  letter  is  delivered  to  your  office.  We 

plan  to  notify  the  news  media. 

Sincerely, 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  99-26 


Notice  <^  Proposed  Issuance  of  Letter  ot  Offer 

Pursuant  to  Section  36(bXl) 

of  tiie  Arms  Export  Control  Act 


Q)     (C)     Prospective  Purciiasert  Spain 

(ii)     (C)     Total  Estimated  Value; 

M^jor  Drfense  Equipment* 

Other 

TOTAL 


$22  million 
$  3millioii 
$25mi]Uon 


(00     (C)     Description  of  Articles  or  Services  Offered:  Twelve  JAVELDf  anti-tank 
missile  systems  (consisting  of  12  JAVELIN  command  launch  units,  226 
JAVELl^  missile  rounds,  and  three  lot  acceptance  missiles),  support 
equipment,  spare  and  repair  parts,  publications  and  technical  data, 
personnel  training  and  equipment,  VS.  Government  and  contractor 
engineering  and  logistics  personnel  services,  a  Quality  Assurance  Team, 
and  other  related  elements  of  logistics  support 

(iv)     (O     Mllitarv  Department;  Army(VKU) 

(▼)     (C)     Sales  Commission.  Fee,  etc.  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vi)     (C)     Sensitivitv  of  Technology  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold;  See  Annex  attached 

(vii)     (C)     Date  Report  Delivered  to  Congress;  5  AUG  1999 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .TUSTinCATION 
Spain  -  JAVELIN  Anti-tank  Missile  Systems 


e  Government  of  Spain  (GOS)  has  requested  a  possible  sale  of  12  JAVELIN  anti-tank 
lile  systems  (consisting  of  12  JAVELIN  command  launch  units,  226  JAVELIN  missile 
ids,  and  three  lot  acceptance  missiles),  support  equipment,  spare  and  repair  parts, 
iublications  and  technical  data,  personnel  training  and  equipment,  U^.  Government  and 
ntractor  engineering  and  logistics  personnel  services,  a  Quality  Assurance  Team,  and 
ler  related  elements  of  logistics  support  The  estimated  cost  is  $25  million. 

proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
jtates  by  improving  the  military  capabilities  of  Spain  and  enhancing  weapon  system 
idardization  and  interoperability  of  this  important  NATO  ally. 

le  GOS  will  use  these  JAVELIN  anti-tank  missile  systems  to  enhance  their  anti-tank 
>und  forces  and  to  increase  interoperability  with  U.S.  forces.  Spain  will  have  no  difficulty 
»rbing  these  systems  into  its  armed  forces. 

le  proposed  sale  of  this  equipment  and  support  vnll  not  affect  the  basic  military  balance  in 
e  region. 

prime  contractor  will  be  JAVELIN  Joint  Venture  (Raytheon  and  Lockheed  Martin), 
Orlando,  Florida.  One  or  more  proposed  offset  agreements  may  be  related  to  this  proposed 
le. 

plementatlon  of  this  proposed  sale  will  require  the  assignment  of  a  U  JS.  Government 
nality  Assurance  Team  to  Spain  for  two  weeks  to  assist  in  the  delivery  and  deployment  of 

he  missiles.  Two  contractor  representatives  will  be  required  for  training  courses  during  a 
ivo  week  period  and  two  will  be  required  in-country  Tor  two  years  to  perform  maintenance 

;  i  irvices. 

^ere  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


AdSUM 

wovo 
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Transmittal  No.  99-26 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(bXl) 

of  tile  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi) 


Sensitivity  ot  Tedmoiogv: 


1.  The  JAVELIN  anti-tanic  missile  system  provides  a  man-portable,  medium  anti- 
tanic  capability  to  infantry,  scoots,  and  combat  engineers.  JA VELl^  is  comprised  <^  two 
m^r  tactical  components;  a  reusable  Command  Launch  Unit  (CLU)  and  a  missile  sealed  in 
a  diqiosable  launch  tube  assembly.  The  CLU  incorporates  an  int^rated  day/ni^t  sight  and 
provides  target  engagement  capability  in  adverse  weather  and  countenneasure 
oivironments.  The  OLU  may  also  be  used  in  the  stand-alone  mode  for  battiefidd 
surveillance  and  target  detection.  JAVELIN's  key  technical  feature  is  the  use  of  flre-and- 
forget  technology  which  allows  the  gunner  to  Hre  and  immediately  take  cover.  Additional 
special  features  are  the  top  attack  and/or  direct  fire  modes  (for  targets  under  cover), 
integrated  day/night  sight,  advanced  tandem  warhead,  imaging  infrared  seeker,  target  lock- 
on  iMfore  launch,  and  sotl  launch  from  enclosures  or  covered  fighting  positions.  The 
JAVELIN  weapon  system  is  mtended  to  replace  the  DRAGON.  At  this  time,  there  are  no 
hardware  differences  in  the  missile  rounds  for  the  U.S.  Army  and  export  customers.  The 
difference  between  U.S.  Forces  and  export  customers  is  in  the  missile  software  that  is  loaded 
into  the  Command  Launch  Unit  and  b  downkMided  to  the  missile  prior  to  launch.  If  the 
sc^ware  was  conq>romised  it  could  result  in  the  sensitive  technok^  being  lost  and  reveal 
the  performance  capabilities  of  the  JAVELIN  Missile  System.  Reverse  engineering  of  the 
software  wouhi  require  a  substantial  effort 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  <^  the  specific 
hardware  and  software  elemients,  the  information  could  be  used  to  develop  countermeasures 
or  equivalent  systems  which  might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Spain  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government 
This  sale  is  necessary  hi  furtherance  of  the  U.S.  foreign  policy  and  national  security 
objectives  outlined  in  the  Policy  Justification. 


[FR  Doc.  99-21350  Filed  8-17-99;  8:45  am] 
■UMQ  CODE  S001-10-C 
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DEPARTMENT  OF  DEFENSE 
Office  ;of  the  Secretary 
rrraniiiiittal  No.  99-28] 

36(bWj)  Arms  Sales  Notification 

AGENitV:  Defense  Security  Cocperation 
Agency,  Department  of  Defense. 
ACnoH:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

R3R  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  99-28  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  August  12,  1999.      . 
L.M.  Bjrnum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  5001-10-M 
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DEFENSE  SECURITY  CXXDPERATION  AGENCY 


WASHINGTON.  OC  20301-2800 


5  AUG  1999 
In  rqriy  refer  to: 
1.99/009393 


Honorable  J.  Dennis  Hastert 
Speako*  itftiie  House  of 
Rq>rcsentatives 
Washington,D.C  2051S-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(bKl)  of  the  Anns  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  99-28,  concerning  the 

Department  of  the  Navy's  proposed  Letters)  of  Offer  and  Acceptance  (LOA)  to  Japan 

for  defense  articles  and  services  estimated  to  cost  $42  million.  Soon  after  this  letter  is 

delivered  to  your  office,  we  pbm  to  notify  the  news  media. 

Sincerely, 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  onTf  oreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  99-28 

Notice  of  Proposed  Issuance  of  Letter  ot  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)    Prospective  Purchaser;  Japan 

(ii)    Total  Estimated  Value: 
Mi^or  Defense  Equipment* 
Other 
TOTAL 


$  30  million 
$12  million 
$42  million 


(iii)    Description  of  Articles  or  Services  Offered;  Sixteen  SM-2  Block  m  STANDARD 
missiles,  ccnitainers,  canisters,  spare  and  repair  parts,  supply  support,  and  other 
related  elements  of  logistics  support 

(iv)    Militarv  Department;  Navy(AOB) 

(v)    Sales  ConMnission.  Fee.  etc«.  Paid.  Offered,  or  Agreed  to  be  Paid;  None 

(vi)    Sensitivitv  of  Technoloev  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress:  5  AUG  1999 


as  deHned  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .lUSTinCATION 


Japan  -  SM-2  Block  HI  STANDARD  MissHes 

The  Government  of  Japan  has  requested  a  possible  sale  of  16  SM-2  Block  ni  STANDARD 
missiles,  containers,  canisters,  spare  and  repair  parts,  supply  support,  and  other  related 
elements  of  logistics  support  The  estimated  cost  is  $42  million. 

This  case  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  in^Mrtant  force  for  political  stability  and  economic  progress  in  the  East  Asia. 

Japan  will  use  these  missiles  to  update  older  or  less  reliable  missiles  currently  in  the 
Japanese  Self  Defense  Force  fleet  Japan,  which  afaneady  has  STANDARD  missiles  in  its 
invoitory,  will  have  no  difRculty  absorbing  these  additional  missiles. 

The  pn^Msed  sale  oi  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
theregion. 

The  principal  contractor  will  be  Standard  Missile  Company,  McLean,  Virginia.  There  are 
no  olEset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  et  any  additional  U.S. 
Government  or  contractor  representatives  to  Japan. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  99-28 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


I  

yi)   Sensitivity  of  Techndogv; 

1.  The  possible  sale  of  STANDARD  SM-2  missiles  wUl  result  in  the  transfer  of 

j  ifensitive  tedinology  and  information  as  wdl  as  classified  and  unclassified  defense  equipment 
fid  technical  data.  The  STANDARD  missile  guidance  section.  Target  Detecthig  Device 

D),  warhead,  rocket  motor,  steering  contr^  section,  safety  and  arming  unit,  and  auto- 
ilot  battery  unit  are  classified  Secret  Certain  operating  frequencies  and  performance 

racteristics  are  classified  Secret  STANDARD  missile  documentation  to  be  provided  will 
dude: 

a.  Parametric  documents         (C) 

b.  Missile  Handling  Procedures  (U) 
c  General  Performance  Data     (C) 

d.  Firing  Guidance  (C) 

e.  Dynamics  Information         (C) 

f.  Flight  Analysis  Procedures   (C) 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific . 
^ardware  and  software  dements,  the  information  could  be  used  to  devdop  countermeasures 

I )  r  equivalent  systems  which  might  reduce  weapon  system  effectiveness  or  be  used  in  the 
I  levelopment  of  a  system  with  similar  or  advanced  capabilities. : 

y.   A  determination  has  been  made  that  Japan  can  provide  substantially  the  same 
of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government 
lie  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security 
ves  outlined  in  the  Policy  Justification. 


[FR  Do<i.(  99-21351  Filed  8-17-99;  8:45  am) 
BILUNG  tbOE  S001-10-C 
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DEPARTMENT  OF  DEFENSE 

Commandsr  In  Chief,  U.S.  Pacific 
Command  Repmaanlativ,  Guam  and 
tha  Commonwaalth  of  tha  Northam 
Mariana  iaianda  (USaNCPAC  REP 
Guam/CNMi);  Racofd  of  Dadaion  for 
MiiHary  Training  in  ttia  Marianaa 

Introdnction 

The  Department  of  Defense  (DOD) 
through  Commander,  U.S.  Naval  Forces 
Marianas  (COMNAVMARIANAS),  as 
the  designated  USONCFAC  REP 
GUAM/CNMI,  pursuant  to  Section  102 
(2)  (C)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  42  U.S.C 
4332  (2)  (C),  and  the  regulations  of  the 
Council  on  Environmental  Quality  that 
implement  NEPA  procedures,  40  CFR 
Parts  1500-1508,  hereby  annoimces  its 
decision  to  continue  to  use  suitable 
DOD  controlled  lands  in  the  Mariana 
Islands  to  support  various  specific 
military  training  activities  to  ensure  the 
readiness  of  U.S.  forces  tasked  with 
fulfilling  regional  readiness  and 
operational  contingency  missions. 

The  Commander-in-Chief,  U.S.  Pacific 
Conunand  (USCINCPAC)  is  responsible 
for  an  area  comprising  105  million 
square  miles  (272  million  square 
kilometers  [km^]).  The  force  structure 
assigned  to  USCINCPAC  is  comprised  of 
approximately  100,000  personnel  in  all 
of  the  military  services.  These  military 
forces  include  active  duty,  national 
guard  and  reserve  organizations 
stationed  on  Guam,  multi-service  forces 
assigned  to  the  continental  United 
States,  Alaska,  Hawaii,  the  Republic  of 
Korea,  Japan,  and  Okinawa.  Forces 
permanently  assigned  to  Guam, 
deployed  forces  in  transit  to  the  Western 
Pacific  and  Indian  oceans,  and  forces 
tasked  by  USCINCPAC  to  participate  in 
large-scale  joint  or  combined  exercises 
training  in  the  Mariana  Islands.  The 
large  exercises  are  designed  for  each 
military  service  to  sustain  its  skills  as 
part  of  a  larger  multi-service  force. 
Primary  training  management 
responsibility  is  assigned  to 
Commander,  U.S.  Naval  Forces 
Marianas  (COMNAVMARIANAS)  as  the 
USCINCPAC  Representative. 
Commander,  36  Air  Base  Wing  (36 
ABW),  headquartered  at  Andersen  Air 
Force  Base  on  Guam,  is  also  responsible 
for  training  management  and  support, 
which  includes  the  strategic  and  tactical 
movement  of  exercise  personnel  and 
equipment. 

Record  of  Oecirion 

This  Record  of  Decision  (ROD) 
addresses  the  continued  use  of  suitable 
DoD-controlled  lands  in  the  Mariana 
Islands  to  support  various  training 


activities  in  a  manner  that  maximizes 
the  use  of  available  training  lands  giving 
consideration  to  environment  impacts. 
This  decision  ensures  the  military 
readiness  of  the  multi-service  forces  by 
providing  varying  terrain  for  field 
training,  amphibious  landings, 
supporting  airfields,  amphibious  craft 
and  helicopter  landing  zones,  parachute 
drop  zones,  live-fire  small-arms 
weapons  ranges,  and  underwater 
demolition  sites.  The  lands  used  for 
specific  training  activities  support  day- 
to-day  training  requirements,  as  well  as 
the  more  infrequent  larger-scale 
exercises.  The  environmental  impacts  of 
activities  have  been  fully  evaluated  in 
the  Marianas  Training  Plan  (MTP) 
Enviroiunental  Impact  Statement  (EIS). 

The  areas  controlled  by 
COMNAVMARIANAS  include  military 
bases  on  Guam  (Waterfront  Annex, 
Ordnance  Annex,  and  two 
Communications  Annexes),  the  Military 
Lease  Area  (MLA)  on  Tinian,  and 
Farallon  de  Medinilla  (FDM),  where  the 
leased  island  and  a  three-mile  safety 
radius  comprise  Navy  Training  Range 
7201.  Commander,  36  ABW,  manages 
training  lands  at  Andersen  Air  Force 
Base  including  its  Main  Base,  Northwest 
Field,  and  Andersen  South.  The  EIS  also 
evaluated  a  few  smaller  nonmilitary 
properties  on  Guam,  Tinian,  and  Rota 
presently  used  for  specific  training 
functions  or  proposed  for  new  activities 
with  the  express  permission  of  the 
landowners. 

The  training  lands  available  for 
training  and  applicable  to  this  ROD 
include  the  entire  island  of  FDM  (206 
acres  [83  hectares]  of  leased  land); 
15,844  acres  (6590  hectares)  comprising 
the  MLA  on  Tinian;  18^100  acres  (7,341 
hectares)  on  Navy  bases  on  Guam,  and 
17,534  acres  (7,100  hectares)  of  Air 
Force  property  on  Guam. 

Process 

USCINCPAC  REP  GUAM/CNMI 
analyzed  the  potential  impacts  caused 
by  multi-service  military  training 
activities  in  an  Environmental  Impact 
Statement  (EIS)  as  required  by  NEPA. 
Military  training  and  support  activities 
were  evaluated  on  three  islands  in 
CNMI— Farallon  de  Medinilla  (FDM), 
Tinian  and  Rota — and  the  Territory  of 
Guam. 

The  Notice  of  Intent  to  develop  the 
EIS  was  published  in  the  Pacific  Daily 
News  on  November  18, 19  and  20, 1995, 
and  the  Federsl  Register  on  November 
28, 1995.  Public  scoping  meetings  were 
conducted  on  Tinian,  Rota,  and  Guam 
in  December  1995.  Two  iterations  of  the 
Draft  EIS  (DEIS)  were  distributed  to 
federal,  state,  and  local  government 
agencies,  elected  officials,  community 


groups  and  business  associations,  and 
interested  persons  in  January  1997  and 
June  1998.  Ehuing  the  45-day  review 
period,  oral  and  written  comments  were 
received  from  between  25  to  30 
correspondents.  After  public 
notification  was  provided  in  the  Pacific 
Daily  News  and  Marianas  Variety, 
USCINCPAC  REP  GUAM/CNMI 
conducted  eight  public  hearings  on 
Saipan,  Tinian,  Rota  and  Guam  to 
receive  additional  comments  during 
March  1997.  The  responses  to  all  public 
comments  were  incorporated  into  the 
Final  EIS  (FEIS)  which  was  distributed 
to  the  public  on  Jime  11, 1999  for  a  30- 
day  review  period  and  written 
responses  were  provided  to  seven 
correspondents  with  comments 
regarding  the  preferred  alternative  and 
mitigation  measures. 

AltematiTes  Considered 

Four  training  land  use  alternatives 
represent  a  spectrum  of  training 
possibilities:  conducting.no  training; 
reducing  existing  training  land  uses; 
taking  no  (new)  action;  and  increasing 
training  activities  and  sites  to 
encompass  all  of  the  training 
requirements  that  are  identified  in  the 
U.S  Pacific  Command's  "Marianas 
Training  Plan"  (MTP).  The  result  of  the 
evaluation  is  a  fifth  alternative,  the 
Preferred  Training  Land  Use  Alternative 
for  the  Mariana  Islands,  which  retains 
ongoing  training  activities  and  sites,  and 
adds  a  few  of  the  new  training 
requirements  in  the  MTP  to  maximize 
training  land  value  or  to  eliminate 
tiaining  deficiencies.  The  alternatives 
were  based  on  the  need  to  maintain  a 
high  level  of  operational  readiness  and 
joint  service  operation  capabilities  a 

among  units  stationed  and  operating  in 
the  Western  Pacific  and  Indian  Ocean. 

No  Training  Land  Use  Alternative 

Land  areas  presently  in  use  woidd  no 
longer  be  used  for  training.  This 
alternative  could  be  selected  for  a 
portion  of  a  training  area  if  it  were 
necessary  to  protect  biological  or 
cultural  resources  or  to  ensure  public 
safety  by  totally  restricting  access.  The 
No  Training  Land  Use  Alternative  is  the 
environmentally  preferred  alternative 
but  is  not  the  preferred  alternative  since 
it  fails  to  meet  the  purpose  and  need  for 
the  proposed  action. 

Reduced  Training  Land  Use  Alternative 

Land  areas  presently  in  use  would  be 
used  by  fewer  personnel  or  for  less 
intensive  training  activities.  Selection  of 
this  alternative  was  evaluated  against 
ongoing  training  activities,  which 
comprise  about  90  percent  of  the 
evaluated  training  land  uses.  The  EIS 
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did  not  determine  that  there  were  any 
environmental  impacts  of  ongoing 
activities :  that  require  reducing  training 
on  FDMJ  the  MLA  and  Guam's  military 
bases  as  ihe  preferred  alternative. 

No  Newljmimng  Land  Use  Alternative 

The  "No  Action  Alternative"  for  this 
EIS  can  also  be  defined  as  a  "no  new 
action,"  ''ongoing  training"  or 
"continuing  action"  alternative. 
Training  activities  within  existing  sites, 
existing  Imitigation  measures  and 
training  constraints  would  continue  to 
be  perfohned  unchanged. 

Maxununi  Training  Land  Use 
Altemati/e 

This  alternative  would  include  all  of 
the  training  activities  and  training  sites 
that  werei  identified  in  the  MTP,  as  well 
as  expand  or  introduce  new  activities 
and  sites.  This  alternative  proposed 
expanditK  range  training  on  FI)M  by 
incorpoioUng  ground  artillery,  mortar, 
and  antit-tank  rocket  firing.  On  Tinian, 
this  alternative  proposed  additional  . 
landing  beaches  in  the  MLA  and  the 
developfikent  of  live-fire  weapons  ranges 
and  trailing  structures.  On  Guam,  this 
alternative  proposed  additional  landing 
beaches  and  iinderwater  demolition 
sites  at  y\ltaterfix>nt  Annex,  live-fire 
weapon^  Itraining  ranges  modifications 
at  WateiJEpnt  Annex,  and  new  weapons 
range  development  at  Ordnance  Annex. 
Anderseq  Air  Force  Base  training 
activitie$iwoidd  remain  unchanged,  but 
a  new,  piarmanent  location  would  be 
selected  i&ir  ongoing  rapid  runway 
repair  training. 

Prefeire^i  Training  Land  Use  Alternative 

The  s^IjBcted  alternative  is  the  result 
of  analysing  potential  environmental 
impacts.:  This  alternative  encompasses  a 
mitigate^iyconstrained  set  of  ongoing 
training  activities  and  the  adoption  of  a 
few,  butlnot  all,  of  the  new  training 
initiativM  to  offset  some  existing 
training  vea  deficiencies.  FDM  (Navy 
Range  7^01)  will  continue  to  be  used  for 
naval  ana  aerial  bombardment.  Training 
fi-equency  and  amounts  of  munitions  to 
be  expended  on  an  aimual  basis  have 
been  detetrmined.  Impact  areas  have 
been  modified  to  protect  migratory 
seabird  qplonies,  and  Micronesian 
megapod^  habitat  enhancement  is 
imderwOT  on  Sarigan  Island  as 
compensatory  mitigation. 

The  K^LA  on  Tinian  will  continue  to 
be  a  major  field  maneuver  area,  with 
two  beaches  suitable  for  landings  by 
landing  itafi  air-cushioned  (LCAC)  and 
addition^  beaches  suitable  for  small 
inflatable!  raiding  craft.  North  Field 
runwaysj  Will  continue  to  be  used  for 
airborne  ind  airmobile  exercises.  The 


shared  use  of  Tinian's  municipal  airport 
and  harbor  continue  for  exercise 
support  activities  planned  in  concert 
with  civilian  and  commercial 
requirements.  Live-fire  training  will  be 
limited  to  Training  in  the  Urban 
Environment  (TRUE)  scenarios  using  a 
World  War  n  structure.  Logistic 
activities  will  continue  to  be  conducted 
by  Naval  Special  Warfare  (NSW)  units 
on  Rota  to  support  its  special  boat  team 
training  activities  that  are  conducted 
between  Guam  and  FDM. 

Full  use  of  Navy  and  Air  Force  bases 
on  Guam  will  continue.  The  existing 
live-fire  ranges  on  Orote  Peninsula  will 
be  modified  as  proposed  in  the  EIS  to 
provide  a  fire-and-maneuver  capability 
and  stress  course.  A  sniper  range  and 
jungle  trail  range  will  be  constructed  in 
the  Ordnance  Annex.  Additional  sites 
for  underwater  demolition  training, 
established  o%hore  of  Dadi  Beach  and 
at  the  Agat  Drop  Zone,  will  be  used  to 
ease  the  frequency  of  underwater 
demolition  training  presently  conducted 
in  and  near  the  mouth  of  Apra  Harbor. 

Training  Constraints 

Limitations  to  training  activities  to 
avoid  generating  significant  impacts 
have  been  established  by 
COMNAVMARIANAS  and  Commander, 
36  ABW  within  certain  portions  of. 
training  areas  on  FDM,  Tinian,  and 
Guam.  These  constraints  will  continue 
to  be  used  as  the  primary  means  to 
protect  endangered  and  threatened 
species  and  areas  of  cultiual 
significance  bom  impacts  caused  by 
military  personnel  and  equipment  being 
introduced  into  training  areas  by 
landing  craft  and  amphibious  vehicles, 
aircraft,  and  vehicles  for  subsequent 
maneuver,  range  training,  and  bivouacs. 
Constraints  are  also  established  to 
ensure  the  safety  of  personnel  in  or  near 
active  training  areas.  The  constraints — 
No  Wildlife  Disturbance  (NWD),  No 
Cultural  Resource  Distiirbance  (NCRD), 
and  No  Training  (NT)— will  be 
published  in  training  orders,  directives, 
and  exercise  plans  as  maps  and  overlays 
and  distributed  to  the  units  responsible 
for  day-to-day  training  and  larger 
exercises.  The  restrictions  on  military 
activities  can  be  siunmarized  as  follows: 

Within  areas  designated  as  NWD,  to 
protect  vegetation  and  nesting  sites, 
forces  are  prohibited  fit>m  conducting 
cross-country,  off-road  vehicle  travel. 
During  the  nesting  season  of  the 
threatened  Tinian  monarch  {Monarchus 
takasukasae),  field  maneuvers  cannot  be 
conducted  in  tangantangan  habitat 
areas.  To  reduce  the  potential  for  field 
fires  and  loss  of  vegetation  habitat,  the 
use  of  pyrotechnics  or  demolitions 
(except  for  emergency  signaling)  is  not 


authorized.  The  use  of  live  and  blank 
ammunition  is  not  allowed  so  that 
unexpected,  disturbing  noises  are 
curtailed.  Potential  loss  of  habitat  is  also 
controlled  by  allowing  no  mechanized 
vegetation  clearing  and  establishing  the 
maximum  size  of  brush  suitable  as 
camouflage  material.  Flight  altitude 
restrictions  have  been  established  as 
necessary  to  protect  endangered  species 
habiUt.  No  flights  below  1,000-ft  (305- 
m)  above  ground  level  (AGL)  are 
authorized  over  known  endangered 
Mariana  crow  habitat  at  Northwest 
Field.  No  helicopter  landings  are 
authorized  except  at  designated  landing 
zones. 

NCRD  areas  are  established  to  protect 
known  or  potential  cultural  resources. 
Sub-STirfare  distiirbances  are  prohihit«H 
in  these  areas.  There  will  be  no  cross- 
coimtry,  off-road  vehicle  travel,  and 
vehicle  parking  is  confined  to  stirfaced 
areas  and  cleared  road  shoulders  only. 
The  use  of  pyrotechnics  and  demolition 
charges  is  also  restricted.  No  digging  or 
excavation  is  permitted  without  prior 
approval  of  COMNAVMARIANAS  or  36 
ABW  environmental  monitors.  During 
major  exercises  on  Tinian,  authorized 
traffic  routes  through  NCRD  areas  are 
marked  with  engineer  tape  to  facilitate 
movement  between  the  beaches  and 
inland  maneuver  areas  without  impact. 
NCRD  constraints  maps  have  been 
included  in  a  recendy  developed 
Programmatic  Agreement  and  a 
Memorandum  of  Agreement  executed  to 
protect  cultiiral  resources  in  the  CNMI 
and  Guam. 

Areas  designated  as  NT  are  off-limits, 
meaning  that  there  is  absolutely  no 
training  allowed  in  these  areas.  Entry  to 
some  of  these  areas  can  be  authorized 
for  administrative  troop  and  vehicle 
movement  on  designated  roads  or  trails 
only.  NT  areas  have  been  established  to 
protect  both  endangered  species  habitat 
and  areas  of  particularly  sensitive 
cultural  value.  NT  areas  are  also 
established  for  safety  purposes  in  the 
vicinity  of  the  munitions  storage  areas 
on  Andersen  Air  Force  Base  and  the 
Ordnance  Annex. 

Environmental  Impacts 

USONCPAC  REP  GUAM/CNMI  has 
analyzed  the  direct,  indirect,  and 
ciunulative  impacts  of  proposed  training 
in  the  Mariana  Islands  across  a 
spectrum  of  alternatives  ranging  fixim  no 
training  activities  to  maximizing 
training  by  adopting  all  of  the  activities 
published  in  the  MTP.  Each  alternative 
was  evaluated  for  potential  effects  on 
the  physical  environment  (climate, 
geology  and  hydrology,  water  quality, 
air  quality,  noise,  visual  setting/ 
aesthetics,  and  natural  hazards  and 
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constraints),  biological  environment 
(terrestrial  and  marine),  cultural 
resources  (archaeological  and 
historical),  infrastructure,  utilities  and 
public  services,  and  the  socioeconomic 
environment  on  the  affected  islands. 

The  alternatives  were  also  evaluated 
with  respect  to  their  consistency  with 
policies  established  by  Executive  Orders 
for  Federal  Actions  to  Address 
Environmental  Justice  in  Minority  and 
Low-Income  Populations,  Coral  Reef 
Protection,  Protection  of  Wetlands, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  and  Invasive  Species. 

From  the  outset,  three  training 
activities  were  identified  as 
environmentally  controversial  and 
potentially  significant.  One  was  the 
potential  for  damage  to  nearshore  coral 
caused  by  contact  with  landing  craft 
utility  (LCU)  and  tracked  assault 
amphibian  vehicles  (AAVs)  on  Tinian 
and  Guam.  Beaches  free  of  nearshore 
coral  and  suitable  for  landing  craft  and 
AAVs  were  identified  at  the  Waterfront 
Annex.  No  suitable  site  for 
displacement  hull  LCUs  and  AAVs  was 
found  in  the  MLA  on  Tinian,  and 
therefore.  LCU/ AAV  landings  will 
remain  confined  to  Tinian  Harbor. 
Potential  impacts  to  coral  in  shallow 
nearshore  waters  and  reefs  by  landing 
craft,  air-cushion  (LCAC)  were 
evaluated  in  a  marine  biological  survey 
at  Unai  Chulu,  Tinian.  No  significant 
impacts  are  caused  by  the  LCAC  when 
operated  within  acceptable  parameters. 
A  similar  marine  biological  survey  will 
be  conducted  to  revalidate  the  lack  of 
impacts  to  shallow  coral  by  LCAC 
landings  at  Unai  Dankulo,  Tinian  and 
Dadi  Beach,  Guam.  Potentially 
significant  damage  to  nearshore  coral 
has  been  eliminatedjiy  identifying  the 
smtable  types  of  craft  that  will  be 
allowed  to  use  each  landing  beach  on 
Tinian  and  Guam. 

The  second  issue  was  underwater 
demolition  training  by  Explosive 
Ordnance  Disposal  (EOD)  and  NSW 
units  that  cause  portions  of  Apra  Harbor 
to  be  temporarily  closed  to  other  uses 
and  may  have  a  significant  impact  on 
marine  species.  Closure  of  the  harbor, 
which  interferes  with  commercial 
boating  and  diving  activities,  will  be 
minimized  by  use  of  additional 
underwater  brining  sites  in  open  ocean 
waters  to  lessen  the  frequency  of  use  of 
Apra  Harbor.  Training  site  selection  will 
favor  the  ocean  sites  imless  weather 
conditions  dictate  otherwise. 
USCINCPAC  REP  GUAM/CNMI 
continues  to  work  with  Guam 
Environmental  Protection  Agency 
(Guam  EPA)  and  Division  of  Aquatic 
and  Wildlife  Resources  (DAWR)  to 


select  additional  sites  and  to  continue 
using  demolition  training  protocol  that 
minimizes  potential  impacts  to  marine 
biota  and  provides  advance 
coordination  with  affected  commercial 
enterprises.  Although  potentially 
significant  impacts  are  not  anticipated, 
the  activity  may  remain  controversial 
with  respect  to  the  commercial  ocean 
recreation  sector  and  government 
agencies  responsible  for  protection  of 
endangered  and  threatened  marine 
species. 

The  continued  use  of  FDM  as  a  naval 
gunfire  and  aerial  bombardment  range  is 
the  third  issue.  Used  as  a  bombardment 
range  since  at  least  1971,  the  island  has 
been  the  subject  of  a  series  of  biological 
evaluations  by  federal,  commionwealth, 
and  military  experts.  Although  the 
bombardment  of  FDM  may  significantly 
impact  endangered  species  and  habitat 
vegetation,  no  alternative  bombardment 
range  sites  are  available  to  USCINCPAC 
forces  for  this  training  requirement 
Therefore,  compensatory  mitigation 
measures  have  been  enacted  in 
cooperation  with  U.S.  Department  of 
Interior,  U.S.  Fish  and  Wildlife  Service 
(USFWS)  and  CNMI  Division  of  Fish 
and  Wildlife  (DFW)  to  enhance  the 
population  of  the  endangered 
Micronesian  megapode  on  Sarigan, 
another  uninhabited  island  in  tihe 
CNMI.  Mitigation  measures  include 
controlling  the  types  and  amounts  of 
ordnance  to  be  dropped  and  confining 
the  impact  areas  to  minimize  impacts  on 
biological  resources.  The  Navy  will 
conduct  aerial  evaluations  of  vegetation 
habitat  and  birds  in  conjunction  with 
major  bombardment  activities.  The 
condition  of  nearshore  coral  and  the 
effects  of  bombardment  on  the  marine 
environment  will  be  surveyed  annually 
for  the  next  three  years  by  USCINCPAC 
REP  GUAM/CNMI  in  cooperation  with 
National  Marine  Fisheries  Service 
(NMFS),  USFWS,  and  CNMI  DFW. 

Environmental  Mitigation 

COMNAVMARL\NAS  analyzed  the 
potential  impacts  of  the  selected  action 
on  the  following:  natural  or  biological 
resources,  cultural  resources, 
environmental  quality,  infrastructure 
deficiencies  on  Tinian,  public  safety, 
and  socioeconomic  quality. 

Natural  Resources 

In  addition  to  identifying  areas 
subject  to  NWD  or  NT  constraints, 
mitigation  measures  to  reduce  training 
impacts  to  nonsignificant  levels  include 
adhering  to  operational  requirements  for 
beach  landing  craft  to  minimize  impacts 
to  shallow  reefs  and  nearshore  coral, 
requiring  qualified  biologists  to  conduct 
pre-training  surveys  to  ensuire  that 


training  will  not  impact  sea  tiutle 
nesting,  and  adhering  to  updated  brown 
tree  snake  {Boigus  irregularis]  control 
and  interdiction  methods  to  prevent  the 
introduction  and  proliferation  of  the 
BTS  from  Guam  to  other  locations. 
These  and  other  mitigation  measures 
identified  in  the  FEIS  are  now  in  effect 
and  will  be  published  in  Navy  and  Air 
Force  training  orders,  directives,  and 
plans.  The  BTS  Control  and  Interdiction 
Plan  will  be  updated  and  published  as 
a  COMNAVMARIANAS  directive  to 
regulate  routine  as  well  as  training 
material/cargo  movement  from  Guam. 

With  the  exception  of  the  continued 
use  of  FDM  as  a  naval  gunfire  and  aerial 
bombardment  range,  the  Preferred 
Training  Land  Use  Alternative  does  not 
significantly  impact  listed  threatened  or 
endangered  species.  Impacts  are 
reduced  to  nonsignificant  levels  by 
establishing  training  area  boundaries, 
implementing  mitigation  measures  and 
training  constraints,  and  conducting 
environmental  monitoring  and 
evaluation.  Particular  attention  has 
focused  on  enhancing  endangered 
Microtiesian  megapode  [Megapodius 
laperous)  habitat  in  the  CNMI, 
protecting  the  threatened  Tinian 
monarch  [Monarcha  takasukasae) 
during  nesting  seasons,  restricting 
maneuver  in  areas  of  Mariana  common 
moorhen  [Gallinula  chloropus  guami) 
habitat,  causing  little  or  no  disturbance 
to  the  island  swiflet  [Aerodramus 
vanikorensis  bartschi)  and  three  species 
of  federal  and  Guam  endangered  fruit 
bats,  and  restricting  maneuver  in  areas 
of  Ordnance  Annex  recently  identified 
as  habitat  of  tree  snails  being  considered 
for  federal  listing.  Mariana  crow  (Coivus 
kubaryi)  nests  at  Northwest  Field  will 
continue  to  be  monitored  by  Guam 
Division  of  Aquatics  and  Wildlife 
Resoim:es  (DAWR).  As  nesting  activities 
are  found,  this  information  will  be  made 
known  to  Flight  Operations  to  ensure  no 
overflights  at  unauthorized  altitudes. 
Protective  measures  for  hawksbill 
turtles  (Eretmochelys  imbricata)  and 
green  sea  turtles  (Chelonia  mydas)  are 
in  place  to  minimize  or  avoid  impacts 
on  these  species  that  may  enter  training 
beaches  and  open  waters  during 
amphibious  training  and  underwater 
demolitions. 

On  FDM,  migratory  seabirds,  federally 
endangered  Micronesian  megapodes 
and  Mariana  fruit  bats  may  be  killed  by 
ordnance  or  displaced  by  a  loss  of 
habitat.  These  impacts  are  mitigated  by 
avoiding  certain  munitions  and  by 
relocating  targets  so  that  the  majority  of 
ordnance  delivered  will  avoid  the  most 
sensitive  areas  for  nesting  and  roosting 
birds.  Formal  consultation  in 
accordance  with  Section  7  of  the 
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Endangered  Species  Act  has  been 
completed  and  the  protective  measures 
recomni^nded  in  the  biological  opinions 
of  USFWS  and  NMFS  have  been 
adopted. 

Due  tp  the  increased  danger  of  field 
fires  be jf>g  caused  by  training  during 
periods!  6f  drought  and  high  winds,  fire 
prevention  and  response  plans  will  be 
enforced  at  all  ranges  and  maneuver 
areas.  During  periods  of  high  risk, 
training  activities  with  potential  fire- 
causing  effects  will  be  suspended  as 
necessan^.  Crash-fire-rescue  (CFR) 
vehicles  [will  be  available  diuing  flight 
operati(^ns  in  case  of  a  crash  and 
resultinu  fire. 

CuItural\Resources 

The  If^ferred  Training  Land  Use 
Alternative  would  not  significantly 
impact  sites  listed  or  eligible  for  listing 
in  the  Hdtional  Register  of  Historic 
Places  0SIRHP).  Such  sites  located  on 
land  and  off-shore  could  be  damaged  by 
off-roa<^  vehicles,  construction,  rapid 
runway  tepair,  excavation,  vandalism, 
small  at$is  and  mortar  fire,  and  shock 
waves  generated  by  deepwater 
explosives.  These  impacts  will  be 
mitigated  to  nonsignificant  levels  by 
designajting  areas  with  listed  or  eligible 
NRHP  stiles  as  "No  Training"  or  "No 
Cultiu^  IResources  Disturbance"  areas, 
which  w^uld  prohibit  digging  within 
three  fe^  of  historic  structures  with 
concrete  walls  or  in  any  cave,  require 
pre-trait]ing  archaeological  surveys  in 
historic  structiu^s  used  for  uirban 
warfare  scenarios,  and  require  post- 
training  javaluation  for  evidence  of 
impacts  that  would  require  additional 
mitigation.  The  consultation  process 
with  the  CNMI  and  Guam  Historic 
Preserv^on  Offices  has  been  completed 
in  accordance  with  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966.  1^  U.S.C.  470f  (1994).  A 
Prograott^atic  Agreement  has  been 
signed  W  the  USCINCPAC  REP  GUAM/ 
CNMI,  CNMI  Historic  Preservation 
0£Eicer,|ind  the  Advisory  Council  on 
Historic  iPreservation  (ACHP)  regarding 
the  con|]uct  of  military  training  on 
Tinian.  The  agreement  (signed  in  June 
1999).  i^^ovides  direction  in  the 
identification  of  historic  properties, 
establishment  Of  constrained  areas, 
instructions  to  training  participants, 
field  mitigation  and  monitoring, 
coordin|4tion  of  training  program 
revisioiii,  response  to  public  objections, 
reporting  requirements  and  proposed 
long-teian  site  protection  at  Unai  Chulu, 
Tinian.  jA  Memorandum  of  Agreement 
(MOA)  ^gned  in  Jime  1999  by  the 
USCIN(ti>ACREP  GUAM/CNMI. 
COMNAVMARIANAS.  36th  ABW. 
Guam  Historic  Preservation  Officer,  and 


the  ACHP  identifies  protective  measures 
to  be  carried  out  while  developing  live- 
fire  weapons  ranges  in  the  Ordnance 
Annex  and  activities  on  Northwest 
Field.  The  MOA  also  addresses  the 
continued  use  of  constraints  maps  as 
one  means  to  protect  cultiiral  resources 
from  training  impacts. 

Environmental  Quality 

The  Preferred  Training  Land  Use 
Alternative  woiUd  not  have  a  significant 
impact  on  air  quality,  climate,  geology, 
surface  water  quality,  flooding,  or 
groundwater.  Existing  military  standing 
operating  procedures  (SOPs)  and 
regulations  prevent  significant  impacts 
on  these  resources.  Major  construction 
projects  once  proposed  on  Tinian  that 
could  have  impacted  groundwater 
quality  will  not  be  conducted  at  this 
time.  If  any  construction  is  proposed  in 
the  futiure,  appropriate  environmental 
evaluations  would  be  conducted.  The 
concern  that  live-fire  ranges  could  cause 
lead  contamination  in  groundwater  has 
been  eliminated  since  there  will  be  no 
small  arms  range  development.  The 
military  is  also  developing  lead-free 
small-arms  ordnance  for  all  range 
training. 

Tinian  Infrastructure 

Wastewater  disposal  has  been  a  major 
logistic  issue  for  all  large-scale 
exercises.  Tinian  presently  has  no  large- 
scale  municipal  wastewater  treatment 
facility «nd  there  has  been  concern  that 
temporary  overuse  of  the  systems  would 
impact  groundwater  resources,  air 
quality,  and  public  health.  Leasing 
portable  toilets,  contracting  pumping 
services  and  disposing  wastes  in 
municipal  systems  was  the  standard 
practice  to  handle  large  quantities  of 
black-water  wastes.  The  shared  use  of 
municipal  septic  tanks  during  major 
exercises  is  no  longer  necessary.  Navy 
Public  Works  constructed  a  septic  tank 
and  leach  field  based  on  the 
requirement  to  support  up  to  2,500 
exercise  personnel.  This  tank  was  first 
available  during  Tandem  Thrust  99 
(March-April  1999).  Its  availability  has 
eliminated  concerns  about  cimiulative 
impacts  on  the  island's  municipal 
system  capacity. 

Tinian  has  no  EPA-approved  solid 
waste  landfill  and  no  hazardous  waste 
or  hazardous  material  handling  facility. 
Training  activities  routinely  generate 
varying  amounts  of  solid  waste 
(primarily  cardboard  and  paper)  and 
may  generate  very  small  amounts  of 
hazardous  materials  and  used  oil. 
Collecting,  compacting,  and 
transporting  solid  wastes  off  Tinian  will 
continue  as  a  requirement  for  any 
military  exercise  on  Tinian.  The  Tinian 


municipal  landfill  will  not  be  used. 
Hazardous  materials,  used  oils  and 
expended  lithium  batteries  will  be 
handled  as  stipulated  in  exercise  plans 
for  removal  from  the  island  of  Tinian  to 
authorized  waste  streams.  Maintenance 
activities  that  could  generate  hazardous 
materials  will  be  minimized  while  on 
Tinian.  with  scheduled  maintenance 
conducted  on  military  bases  or  while 
aboard  ship. 

Public  Safety 

The  Preferred  Training  Land  Use 
Alternative  woidd  not  have  a  significant 
impact  on  public  health  and  safety.  The  ' 
COMNAVMARL\NAS  policy  limiting 
access  to  FDM  remains  in  effect, 
allowing  only  active  duty,  DoD-trained 
explosive-qualified  personnel 
responsible  for  range  operations  and 
maintenance.  The  proposal  to  expand 
the  range  for  firing  ground  weapons 
such  as  artillery,  mortars,  and  anti-tank 
missiles  is  not  approved  due  to  the 
existence  of  unexploded  ordnance 
throughout  the  island.  Biological 
surveys  will  continue  to  be  conducted 
from  the  air  by  helicopter. 

Range  safety  and  control  measures  are 
presently  in  place  on  Guam  at  Orote 
Peninsula,  the  Communications  Annex 
at  Finegayan,  and  Andersen  Air  Force 
Base.  Risks  to  public  safety  from 
projectiles  from  small  arms  and  rifle 
ranges  will  be  avoided  by  adhering  to 
range  regulations,  conducting  required 
range  area  sweeps  and  surveillance 
during  training  on  affected  land  and 
water  areas,  installing  and  maintaining 
coastal  warning  devices  of  the  presence 
of  ranges,  and  temporarily  restricting 
range  access  when  necessary.  Prior  to 
the  activation  of  new  and  modified  live- 
fire  training  ranges  on  Guam,  the  ranges 
will  *je  evaluated  and  certified  by  the 
Naval  Facilities  Engineering  Command. 
At  the  Ordnance  Annex,  the  design  will 
also  be  reviewed  and  approved  by  the 
Naval  Ordnance  Command.  The 
orientation  of  the  sniper  firing  range  at 
Ordnance  Annex  has  been  modified  to 
avoid  intersection  of  the  range's  Surface 
Danger  Zone  and  a  public  hiking  trail 
that  infringes  Nav>'  property. 

The  proposed  small  arms  fire  and 
maneuver  range  will  not  be  constructed 
on  Tinian  at  this  time.  An  alternative 
fire-and-maneuver  range  site  is  being 
developed  on  a  former  small  arms  range 
at  Orote  Point  on  Guam.  This  decision 
eliminates  potential  safety  impacts  to 
civilians  or  non-training  personnel  who 
could  encroach  on  the  range  training 
area. 

The  proposed  60mm  mortar  range 
will  not  be  developed  on  Tinian.  This 
eliminates  potential  safety  risks  due  to 
imexploded  ordnance  remaining  in 
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areas  that  could  be  encroached  by  the 
public  and  difficult  to  control  access 
restrictions  to  100  percent  certainty. 

Proposed  construction  of  a  permanent 
shooting  house  or  breacher  trainer  will 
not  be  undertaken  on  Tinian  at  this 
time.  Whenever  the  former  World  War 
Two  Japanese  Command  Center  is  in 
use  as  a  shooting  house,  area  access  will 
be  restricted.  Alternative  urban  training 
facilities  are  also  available  on  Guam. 

Notice  to  Airmen  (NOTAMS)  and 
Notice  to  Mariners  (NOTMARS)  will  be 
published  and  broadcast  to  forewarn  of 
naval  giuifire  and  aerial  bombardment  at 
FDM.  The  island  range  and  its  three- 
mile  radius  surface  danger  zone  will  be 
surveyed  prior  to  commencing  training 
to  ensure  that  the  area  is  clear  of  all  non- 
training  related  activity. 

Potential  impacts  between  civilian 
and  military  aircraft  will  be  avoided 
through  the  coordinated  efforts  of 
military  and  FAA  air  traffic  controllers 
in  accordance  with  military  SOPs  and 
FAA  regulations.  NOTAMS  will  be 
published  in  advance  of  training  that 
involves  the  use  of  airspace  over  FDM, 
Tinian  and  Guam. 

There  will  be  no  hazards  to  ordnance, 
fuel  storage,  and  personnel  from 
electromagnetic  radiation  during 
training.  Required  clearance  distances 
are  maintained  between  field  emitter 
sites  and  ordnance,  fuel,  and  personnel. 
There  would  be  no  risk  to  public  health 
caused  by  transmissions  from  the 
International  Broadcasting  Bureau's  site 
recently  constructed  in  the  MLA  on 
Tinian.  The  acreage  has  been  removed 
from  the  areas  in  the  MLA  used  for 
training. 

Impacts  to  boaters  and  divers  from 
shallow  and  deepwater  mines  will  be 
avoided  by  continuing  to  clear  and 
patrol  demolition  sites  and  exclusion 
zones  prior  to  all  exercises.  To  avoid 
potential  sympathetic  detonation  of 
depth  charges  located  on  the  Tokai 
Maru,  a  sunken  Japanese  World  War  II 
vessel  in  Outer  Apra  Harbor,  the  present 
demolition  site  will  remain  unchanged 
and  the  size  of  the  explosive  charge 
limited  to  ten  pounds. 

Civilian  ports  of  entry  will  not  be 
significantly  impacted.  On  Tinian  and 
Rota,  approval  from  civilian  authorities 
will  be  obtained  30  days  prior  to  any 
exercise.  To  avoid  significant  impacts 
on  customs  and  immigration  services, 
local  authorities  will  be  notified  30  days 
prior  to  large  exercises.  Noise  impacts 
from  training  at  Tipalao  and  Dadi 
beaches  will  be  temporary.  To  eliminate 
potentially  significant  impacts,  training 
will  be  conducted  during  the  day. 

The  Preferred  Training  Land  Use 
Alternative  will  not  have  a  significant 
impact  on  roadways  and  traffic.  Military 


traffic  control  will  be  used  as  necessary 
to  move  military  convoys  through 
Tinian  town.  AAVs  using  public  roads 
will  have  track  pads  installed  to  avoid 
damaging  road  surfeces. 

Socioeconomic  Environment 

Tinian's  relatively  small  population  is 
isolated  bom  many  economic 
opportunities  that  are  available  to 
Saipan  residents.  Training  activities 
offer  potential  economic  benefits 
through  the  purchase  of  local  goods  and 
services.  Temporary  exclusion  of  tours 
from  active  training  sites  in  the  EMUA 
could  have  a  negative  effect.  One  casino 
hotel  has  opened  and  another  is 
planned,  and  cumulative  socioeconomic 
impacts  may  result  &t>m  the 
combination  of  military  training  and 
increased  tourism. 

USCINCPAC  REP  GUAM/CNMI-Will 
continue  to  provide  advance 
information  to  CNMI  agencies  and 
affected  commercial  enterprises 
whenever  military  training  safety 
considerations  require  temporary 
restrictions  to  areas  on  Tinian  normally 
open  to  the  public.  Affected  agencies 
and  firms  have  requested  at  least  a  30- 
day  notice,  which  in  almost  all 
instances  can  be  acconunodated.  This 
interaction  will  include  the  CNMI  and 
Tinian  mimicipal  governments,  the 
Commonwealth  Port  Authority,  and 
tourist  agencies  in  advance  of  all 
training  on  Tinian  that  may  interfere 
with  tourist  activities  in  the  MLA, 
nearshore  waters  or  the  harbor. 
Whenever  active  training  is  not  taking 
place  in  portions  of  the  MLA,  these 
areas  will  be  opened  to  visitors. 

Underwater  demolition  by  EOD  and 
NSW  units  in  Guam's  Outer  Apra 
Harbor  requires  certain  areas  of  the 
harbor  (including  a  number  of  popular 
dive  sites)  to  be  closed  to  civilian 
activities  once  a  month  for 
approximately  foiu  hours.  This  public 
safety  measiue  may  cause  loss  of 
income  to  commercial  boat  and  dive 
operators.  SOPs  practiced  by  EOD  and 
NSW  units  will  continue  to  provide 
advance  information  to  affected 
conunercial  firms  so  that  they  can  seek 
alternative  dive,  boating  and  fishing 
sites  diuing  the  temporary  closures. 
This  process  will  continue  along  with 
the  use  of  NOTMARs  and  coordination 
with  GEPA  and  DAWR  to  actively 
observe  and  monitor  training. 

Executive  Orders 

The  FEIS  considered  federal  policies 
under  Executive  Orders  pertaining  to 
Environmental  Justice,  Protection  of 
Children  frxim  Environmental  Health 
and  Safety  Risks,  Protection  of 
Wetlands,  Coral  Reef  Protection,  and 


Invasive  Species,  to  ensure  that  training 
will  be  conducted  in  compliance  with 
said  policies  and  that  appropriate 
mitigation  actions  will  be  taken  to 
eliminate  or  reduce  potentially 
simificant  impacts. 

Preventive  practices  to  address  the 
-  potentially  significant  impacts  that 
could  be  caused  by  brown  tree  snakes 
have  been  addressed  and  remain  a 
subject  of  periodic  review  and  updates 
to  ensure  that  the  latest  proven  methods 
have  been  incorporated.  Appendix  E  of 
the  FEIS  compiles  the  measures  taken  to 
prevent  BTS  impacts  to  date.  An 
updated  order  defining  BTS  control/ 
interdiction  protocols  will  be  published 
by  COMNAVMARL\NAS. 

The  prevention  of  coral  damage  or 
destruction  was  a  primary  criterion  in 
selecting  beaches  for  landings  by 
displacement  hull  landing  craft  and 
tracked  amphibious  assault  vehicles. 
The  lack  of  impact  to  shallow  coral  by 
LCACs  was  demonstrated  at  Unai 
Chulu,  Tinian,  and  similar  studies  wiU 
be  conducted  at  Unai  Dankulo,  Tinian, 
and  Dadi  Beach,  Guam,  prior  to  final 
approval  as  LCAC  landing  sites. 

Marianas  Training  Management 
Regulations 

Implementation  of  the  Preferred 
Training  Land  Use  Alternative  requires 
the  COMNAVMARIANAS  and  36th 
ABW  to  implement  mitigation  measiues 
and  training  constraints  for  their 
respective  areas  of  responsibility  and  to 
cooperate  in  monitoring  and  corrective 
measiues.  The  mitigation  and 
constraints  identified  in  the  FEIS  will  be 
incorporated  into  training  orders  and 
directives.  Compliance  with  these 
directives  is  the  responsibility  of  each 
military  organization  involved  in 
Marianas  training.  The  military  wiU 
conduct  advance  coordination  as 
needed  with  agencies  of  the  territorial 
and  commonwealth  governments  and 
affected  commercial  enterprises  to  avoid 
training  area  use  conflicts. 

Conunents  Received  on  FEIS 

The  CNMI  Historic  Preservation 
Officer  (HPO)  identified  an  additional 
cultural  resource  site  in  the  vicinity  of 
Unai  Dankulo,  Tinian.  The  training 
constraints  map  for  Tinian  training  will 
be  modified  to  incorporate  an  additional 
NCRD  area  south  of  the  landing  beach 
site.  The  HPO  also  expressed  concern 
regarding  the  lack  of  an  archaeological 
survey  on  FDM.  Conducting  such  a 
survey  is  not  feasible  due  to  potential 
danger  to  the  surveyors  since  the  island 
is  an  impact  area  and  replete  with 
unexploded  ordnance. 

CNMI  Department  of  Lands  and 
Natural  Resoiuces  (DLNR)  commented 
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on  the  I  i  led  to  follow  LCAC  operational 
protoco  $  to  protect  the  beach 
environQtent.  The  lessons  learned 
during  lipAC  operations  at  Unai  Chulu, 
Tinian  during  Tandem  Thrust  99  will  be 
incorporated  into  COMNAVMARIANAS 
training  orders.  The  department's 
Division  of  Fish  and  Wildlife  (DFW) 
suggested  a  change  in  the  timing  for 
setting  i^p  portable  BTS  barriers  at  cargo 
points  an  Guam  and  Tinian.  When 
updating  the  BTS  Control/Interdiction 
protocols,  the  process  for  using  portable 
snake  barriers  at  ports  of  entry  and 
shipment  will  be  defined  by  military 
representatives  and  CNMI,  Guam,  and 
federal  regulators. 

U.S.  ^vironmental  Protection 
Agencyi  llegion  DC  commented  on  the 
BTS  Gootrol/Interdiction  Plan  update 
requirenient,  compensatory  mitigation 
measures  for  impacted  biological 
resources,  and  prevention  of  impacts  by 
amphibious  landings  during  coral 
spawnijkt.  COMNAVMARIANAS  will 
continueTto  monitor  and  mitigate  these 
concerQi^  as  necessary. 

Guam  Environmental  Protection 
Agency  has  concerns  regarding  training 
at  the  Waterfront  Annex's  Dadi  Beach 
and  insf9ad,  favors  the  use  of  the  beach 
and  waters  at  Tipalao  for  amphibious 
landingsjand  underwater  demolition 
training^  Site  surveys  and  evaluations 
between  the  Navy  and  GEPA  will 
continu^  in  regard  to  any  activities  at 
either  be^ch. 

U.S.  Department  of  Agriculture, 
APHIS,  Wildlife  Services  provided  a  list 
of  lessons  learned  from  Tandem  Thrust 
99  that  will  be  incorporated  in  the 
updated  BTS  Control/Interdiction 
directive! 

U.S.  Department  of  Interior,  U.S.  Fish 
and  Wiljc^ife  also  identified  the  need  to 
update  the  COMNAVMARIANAS  BTS 
Controljlnterdiction  Plan,  initiate 
compenjsjatory  mitigation  for  impacts  to 
migratory  se^irds  on  FDM.  and  to 
initiate  eij  Section  7  Endangered  Species 
Act  consultation  for  target  placement  on 
FDM.  T)]pis  agency  participated  in  the 
developtoent  of  the  1996  BTS  Control/ 
Interdiction  Plan  and  will  be  asked  to 
participate  in  the  process  to  update  the 
plan  as  a  COMNAVMARIANAS  BTS 
Control/Interdiction  directive. 
Compensatory  mitigation  measines  will 
continuefor  endangered  and  threatened 
species,  h^arget  material  selection  and 
placement  is  an  ongoing  action,  which 
will  be  ^corporated  in  the  update  of  the 
BTS  CoMrol/Interdiction  directive. 


Conclv 

uscnyicpACREP  GUAM/CNMI,  in 
cooperation  with  federal,  territorial  and 
commoQWealth  regulatory  agencies,  will 
conducll  kll  necessary  steps  to  avoid  or 


minimize  environmental  harm  that 
could  be  caused  by  military  training. 

The  Preferred  Training  Land  Use 
meets  the  piupose  and  need  to  train  in 
the  Mariana  Islands  while  avoiding  or 
minimizing  impacts  on  the  existing 
environment.  "The  preferred  alternative 
and  its  mitigation  and  constraints  are 
fully  responsive  to  the  concerns 
expressed  by  regulatory  agencies  and 
members  of  the  public,  local  economic 
conditions,  and  required  levels  of  public 
safety.  Although  the  "No  Training 
Alternative"  may  be  perceived  as 
causing  no  significant  environmental 
impacts,  it  does  not  necessarily  foster 
continued  stewardship  in  areas  that  will 
remain  free  of  development,  and  does 
not  meet  the  stated  purpose  and  need 
for  maintaining  the  operational 
readiness  of  USCINCPAC  forces. 

The  EIS  evaluated  a  mix  of  activities 
with  variable  schedules  of  activities  at 
each  site,  training  event  duration,  and 
numbers  and  types  of  participating 
units.  The  findings  of  the  EIS  reflect  this 
dynamic  training  environment  and 
potential  changes  to  military  training 
missions  that  require  continuous 
enviromnental  monitoring  and 
evaluation  of  direct,  indirect,  and 
cumulative  impacts.  Training 
management  measures  will  be  modified 
whenever  (1)  it  is  discovered  that  the 
environmental  effects  of  ongoing 
activities  are  significantly  and 
qualitatively  different  or  more  severe 
than  predicted,  and  (2)  a  new  training 
activity  represents  a  substantial  change 
from  existing  activities  and  has  the 
potential  for  generating  significant 
environmental  impacts.  Under  these 
circiunstances,  USCINCPAC  REP 
GUAM/CNMI  will  review  the  issues 
with  appropriate  regulatory  agency 
representatives  to  determine  and 
implement  appropriate  mitigation 
measures. 

Accordingly,  training  in  the  Mariana 
Islands  will  be  conducted  in  a  manner 
that  is  consistent  with  the  Preferred 
Training  Land  Use  Alternative  as 
identified  in  the  Marianas  Training 
Enviroiunental  Imi>act  Statement. 

Dated:  July  28,  1999. 
Rear  Admiral  J.W.  Greenert. 

USaNCPACREP  GUAM/CNMI. 

(FR  Doc.  99-21375  Filed  8-17-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 


SUMMARY:  The  Leader,  hiformation 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
18, 1999. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public- 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (l)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
coUection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  August  12, 1999^ 

William  E.  Burrow,  * 

Leader,  Information  Management  Group, 
.  Office  of  the  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Titie:  Evaluation  of  Effective  Adult 
Basic  Education  Programs  and  Practices. 
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Frequency:  Three  times  total  for  each 
respondent:  1st  month,  9th  month,  21st 
month. 

Affected  Public:  hidividuals  or 
households;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't.  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:!, 385. 

Burden  Hours:  3,923. 

AbsUtict:  This  study  will  investigate 
the  following  research  questions:  (1) 
How  much  do  first-level  adidt  learners 
who  participate  in  adult  basic  education 
programs  improve  their  reading  skills 
and  increase  the  frequency  of  their 
reading-related  behaviors?;  (2)  What 
characteristics  of  first-level  learners 
affect  the  amoimt  of  improvement  that 
they  make  in  their  reading  skills  or 
reading-related  behaviors  after 
participating  in  adult  basic  education 
programs?;  (3)  How  are  the  operational 
and  instructional  characteristics  of  adult 
basic  education  programs  related  to  the 
amount  of  improvement  in  reading 
skills  or  reading-related  behaviors 
among  first-level  learners? 

Requests  for  copies  of  this 
information  collection  should  be 
addressed  to  Vivian  Reese,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washingtoii,  DC 
20202-4651,  or  should  be  electronically 
mailed  to  the  Internet  address 
Vivian_Reese@ed.gov,  or  should  be 
foxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Jacqueline  Montague  at  202- 
708-5359  or  electronically  contact  her 
at  her  internet  address 

Jackie Montagueded.gov.  Individuals 

who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Office  of  Student  Financial  Assistance 
Programs. 

Type  of  Review:  Extension. 

Title:  Income  Contingent  Repayment 
Plan  Consent  to  Disclosure  of  Tax 
Information. 

Frequency:  Once  every  five  years. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Burden: 

Responses:  114,000. 

Burden  Hours:  22,800. 

Abstract:  This  form  is  the  means  by 
which  a  William  D.  Ford  Federal  Direct 
Loan  Program  borrower  (and,  if  married, 
the  borrower's  spouse)  who  chooses  to 
repay  under  the  Income  Contingent 
Repayment  Plan  provides  written 


consent  for  the  Internal  Revenue  Service 
to  disclose  certain  tax  return 
information  to  the  Department  of 
Education  and  its  agents  for  the  purpose 
of  calculating  the  borrower's  monthly 
repayment  amount. 

Requests  for  copies  of  this 
information  collection  shoiUd  be 
addressed  to  Vivian  Reese,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651,  or  shoidd  be  electronically 
mailed  to  the  Internet  address 

Vivian Reese@ed.gov,  or  should  be 

faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Joseph  Schubart  at  202-708- 
9266  or  electronically  contact  him  at  his 

internet  address  Joe Schubart@ed.gov. 

Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Reinstatement. 

Title:  Income  Contingent  Repayment 
Plan  Alternative  Documentation  of 
Income. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Burden: 

Responses:  25,000. 

Burden  Hours:  8.250. 

Abstract:  A  William  D.  Ford  Federal 
Direct  Loan  Program  borrower  (and,  if 
married,  the  borrower's  spouse)  who 
chooses  to  repay  under  the  Income 
Contingent  Repayment  Plan  uses  this 
form  to  submit  alternative 
documentation  of  income  if  the 
borrower's  adjusted  gross  income  is  not 
available  or  does  not  accurately  reflect 
the  borrower's  current  income. 

Requests  for  copies  of  this 
information  collection  should  be 
addressed  to  Vivian  Reese,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651,  or  should  be  electronically 
mailed  to  the  Internet  address 

Vivian Reese@ed.gov,  or  should  be 

faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Joseph  Schubart  at  202-708- 
9266  or  electronically  contact  him  at  his 

internet  address  Joe Schubart@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 


Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Reinstatement. 

Title:  William  D.  Ford  Federal  Direct 
Loan  Program  Statutory  Forbearance 
Forms. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Burden: 

Responses:  2,400. 

Burden  Hours:  480. 

Abstract:  Borrowers  who  receive 
loans  through  the  William  D.  Ford 
Federal  Direct  Loan  Program  will  use 
this  form  to  request  statutory 
forbearance  on  their  loans.. 

Requests  for  copies  of  this 
information  collection  should  be 
addressed  to  Vivian  Reese,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.  Room  5624.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651,  or  should  be  electronically 
mailed  to  the  Internet  address 

Vivian Reese@ed.gov,  or  should  be 

faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Joseph  Schubart  at  202-708- 
9266  or  electronically  contact  him  at  his 

internet  address  Joe Schubart@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877- 
8339. 

Office  of  Educational  Research  and 
Improvement 

Type  o/fleviejv.- Reinstatement. 

Title:  Designation  of  Exemplary  and 
Promising  Programs. 

Frequency:  Only  required  when 
submitting  program  for  review. 

Affected  Puolic:  Businesses  or  other 
for-profit;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  200. 

Burden  Hours:  1,200. 

Abstract:  The  purpose  of  the  expert 
panel  system  is  to  oversee  a  valid  and 
viable  process  for  identifying  and 
designating  promising  and  exemplary 
educational  programs  so  that 
practitioners  can  make  better-informed 
decisions  in  their  ongoing  efforts  to 
improve  the  quality  of  student  learning. 
The  Office  of  Educational  Research  and 
Improvement  (OERI)  requires  that  each 
program  submit  descriptive  information 
and  an  abstract  in  order  to  be 
considered  for  review.  The  information 
submitted  by  the  entity  will  serve  as  the 
basis  upon  which  the  expert  panel  will 


[FR  Doc.  B9-: 
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judge  u^f  program  according  to  the 
selecticd^  criteria  for  promising  and 
exempl^^. 

Writtieti  comments  and  requests  for 
copies  pf  the  proposed  information 
collecti  [^  request  should  be  addressed 
to  Vivii  ^  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronically  mailed  to  the  internet 

address,  Vivian Reese@ed.gov  or 

should  be  faxed  to  202-708-9346. 

For  q  tiestions  regarding  burden  and/ 
or  the  c  (flection  activity  requirements, 
contact  ICathy  Axt  at  703-426-9692. 
Individiials  who  use  a 
telecom»iunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  S»ffvice  (FIRS)  at  1-800-877- 
8339.    1 1 

[FR  Doc.  69-21382  Filed  8-17-99;  8:45  am]        Office  of  Postsecondary  Education 


of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  conunent 

Dated:  August  12, 1999. 

William  E.  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 


BHJJNGi 


T 
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DEPARtMENT  OF  EDUCATION 

SubmiMion  for  OMB  Review; 
Comm#frt  Request 

AGENCYt  Department  of-Education. 
SUMMARY:  The  Leader,  Information 
ManagdOient  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  sifbmission  for  OMB  review  as 
require^'by  the  Paperwork  Reduction 
Act  of  t095. 

DATES:  i^tterested  persons  are  invited  to 
submit  pomments  on  or  before 
Septemji^r  17, 1999. 

AOOflESSES:  Written  comments  should 
be  addidssed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attentiipn:  Danny  Werfel,  Desk  Officer, 
Departinent  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executi^  Office  Building,  Washington, 
DC  205p8  or  shoiild  be  electronically 
maifed  tb  the  internet  address 
DWERFEL®OMB.EOP.GOV. 
SUPPLElilkNTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal!  Agencies  ^^^  the  public  an  early 
opportt|^ty  to  comment  on  information 
collecti(]ki  requests.  OMB  may  amend  or 
waive  tne  requirement  for  pubUc 
consultuion  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
inform£ftion  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 


Type  of  Review:  Nevf. 

Title:  Program  Evaluation  of  the 
European  Community /United  States  of 
America  Joint  Consortia  for  Cooperation 
in  Higher  Education  and  Vocational 
Education. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Burden: 

Responses:  680. 

Burden  Hours:  422. 

Abstract:  Program  evaluation  of  the 
1996, 1997,  and  1998  fiscal  year  projects 
in  the  EC/US  Joint  Consortia  Program. 
The  evaluation  will  gauge  the 
educational  quality  and  cost 
effectiveness  of  the  student  exchanges 
and  curriciilum  development  programs 
and  inform  futiue  grant  competitions. 

Requests  for  copies  of  this 
information  collection  should  be 
addressed  to  Vivian  Reese,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651,  or  should  be  electronically 
mailed  to  the  Internet  address  Vivian — 
Reese@ed.gov.  or  should  be  faxed  to 
202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Joseph  Schubart  at  202-708- 
9266  or  by  e-mail  at 

joe schubart@ed.gov.  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  99-21383  Filed  8-17-99;  8:45  am] 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Fuelon  Energy 
Sciencee  Advicory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Fusion  Energy  Sciences 
Advisory  Committee.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 

DATES:  Wednesday,  September  8, 1999, 
9:00  a.m.  to  5:30  p.m.;  Thursday, 
September  9, 8:30  a.m.  to  12:30  p.m. 
ADDRESSES:  Holiday  Inn/Goshen  Hall;  2 
Montgomery'  Village  Avenue; 
Gaithersburg,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 

Albert  L.  Opdenaker,  Office  of  Fusion 
Energy  Sciences;  U.S.  Department  of 
Energy;  19901  Germantown  Road; 
Gennantown,  MD  20874-1290; 
Telephone:  301-903-4927. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  To  finalize  the  Committee's 
report  to  the  Department  of  Energy 
providing  an  assessment  of  the 
restructured  Fusion  Energy  Sciences 
Program,  including  recommendations 
for  further  redirection  given  projected 
flat  budgets  in  the  future.  The  report 
will  also  include  reconunendations  on 
the  ongoing  proof-of-principle 
experiments  and  the  balance  between 
tokamak  and  non-tokamak  physics  and 
between  magnetic  and  inertial  fusion 
energy. 

Tentative  Agenda 

Wednesday,  Septembers,  1999 

9:00  a.m.  Discussion  of  Report  to  DOE 

on  October  9,  1998  Charge 
1:30  p.m.  Public  Comment 
3:15  p.m.  Finalize  Report  to  DOE 
5:30  p.m.  Adjourn 

Thursday,  September  9,  1999  " 

8:30  a.m.  DOE  Perspective 

10:00  a.m.  Presentation  of  Findings  to 

DOE 
11:00  a.m.  Other  Business 
12:30  p.m.  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  soeither before 
or  after  the  meeting.  If  yoil^ould  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Albert  L.  Opdenaker  at  301- 
903-8584  (fax)  or 
albert.opdenaker@science.doe.gov 
(email).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
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days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  this  meeting 
Mrill  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
IE-190;  Forrestal  Building;  1000 
Independence  Avenue,  S.W.; 
Washington,  D.C.,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  D.C..  on  August  13, 
1999. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Ofl^cer 

[FR  Doc.  99-21419  Filed  8-17-99;  8:45  am] 

HLLMG  COOE  64aO-ai-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  En^gy 

Stale  Energy  Advleory  Board 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  State  Energy  Advisory 
Board  (STEAB).  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  September  30, 1999  from  9:00 
am  to  5:00  pm,  and  October  1. 1999 
torn  9:00  am  to  12:00  pm. 
ADDRESSES:  Shell  Island  Beach  Resort 
Hotel,  Wrightsville  Beach.  North 
Carolina.  Phone:  800/689-6765  or  910/ 
256-8696. 

FOR  FURTHER  MFORMATION  CONTACT: 
William  J.  Raup,  Office  of  Building 
Technology,  State,  and  Community 
Programs,  Energy  Efficiency  and 
Renewable  Energy,  U.S.  Department  of 
Energy  (DOE),  Washington,  DC  20585, 
Telephone  202/586-2214. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  To  make  recommendations  to 
the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy 
regarding  goals,  objectives, 
programmatic,  and  administrative 
policies;  and  to  otherwise  carry  out  the 
Board's  responsibilities  as  designated  in 
the  State  Energy  Efficiency  Programs 


Improvement  Act  of  1990  (Pub.  L.  101- 
440). 

Tentative  Agenda:  Briefings  on,  and 
discussions  of: 

•  Review  of  the  release  of  the  STEAB 
Seventh  Aimual  Report  titled 
"Making  Markets  Work  in  Energy 
Efficiency  and  Renewable  Energy" 

•  Deploying  technology  frnm  DOE 
laboratories  to  the  States: 

•  Status  of  Weatherization  Assistance 
Program  and  future  funding 

•  Federal  efforts  to  market  energy 
efficiency  and  renewable  energy 
technologies. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  tn  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  J.  Raup  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC,  on  August  13. 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-21421  Filed  8-17-99;  8:45  am] 

BNXINQ  C006  64S«Mn-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Federal  Energy  Management  Program 
AGENCY:  Department  of  Energy  (DOE). 


ACTION:  Notice. 


SUMMARY:  DOE  is  releasing  an  updated 
draft  of  the  Federal  Energy  Management 
Program  (FEMP)  Measurement  and 
Verification  (M&V)  Guidelines  for 
Federal  Energy  Projects  for  public 
comment.  DOE  will  consider  comments 
and  recommendations  for  the  new 
version  of  the  Guidelines. 
DATES:  Submit  comments  on  or  before 
September  17,1 999. 


ADDRESSES:  Mail  comments  to  Tanya 
Sadler,  Office  of  Federal  Energy 
Management  Programs,  EE-90,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  or  by  e- 
mail  to  tanya.sadler@ee.doe.gov. 
Electronic  copies  of  the  draft  Guidelines 
are  available  from  the  following  Internet 
web  address:  http://eande.lbl.gov/CBS/ 
femp/MVdoc.html.  Printed  copies  will 
be  sent  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tanya  Sadler,  Program  Manager  for 
Energy  Savings  Performance 
Contracting,  (202)  586-7755  by  phone 
or  (202)  586-3000  by  fax. 

SUPPLEMENTARY  INFORMATION:  The 
Energy  Policy  Act  of  1992  (EPACT)  and 
the  resulting  energy  savings 
performance  contracting  regulation,  10 
CFR  Part  436,  authorize  Federal 
agencies  to  enter  into  contracts  where 
the  contractor  incurs  project  costs  and  is 
paid  from  the  energy  cost  savings 
resulting  fit)m  the  project.  Energy  cost 
savings  are  defined  in  10  CFR  Part  436 
as  "reductions  in  cost  *  *   *  from  a  base 
cost  *  *   *  established  through  a 
methodology  set  forth  in  a  contract 
*  *  *"  Further,  10  CFR  436.37  requires 
an  annual  energy  audit  that  "shall  veriiy 
the  achievement  of  annual  energy  cost 
savings."  FEMP  provided  detailed 
guidance  on  performing  these 
procedures  when  it  released  the  FEMP 
M&V  Guidelines  for  Federal  Energy 
Projects  in  1996.  The  FEMP  M&V 
Guidelines  were  designed  to  provide 
specific  instructions  to  Federal  users  on 
how  to  apply  energy  savings 
determination  procedures  that  are 
defined  in  the  industry-wide  document, 
the  International  Performance 
Measurement  and  Verification  Protocol 
(IPMVP).  In  the  past  three  years,  the 
IPMVP  has  been  updated  to  reflect    • 
lessons  learned.  In  order  to  maintain 
consistency  with  the  IPMVP,  respond  to 
recommendations  for  improvements, 
and  add  new  features  for  Federal  agency 
users,  FEMP  will  release  an  update  of 
the  M&V  Guidelines  called  FEMP  M&V 
Guidelines  for  Federal  Energy  Projects, 
Version  2.1.  The  new  version  contains 
the  following  updates  to  the  1996 
version:  new  M&V  methods  for 
cogeneration,  new  construction, 
operations  and  maintenance, 
renewables,  and  water  conservation 
projects.  FEMP  plans  to  update  the 
Guidelines  on  an  as  needed  basis. 
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Issued  \^  Washington.  DC,  on  August  1 1 .        DEPARTMENT  OF  ENERGY 
1999. 
Dan  W.  Aiicher, 

Assistant : 
Renewabt9  J 
IFR  Doc.  j 


;  iecretary.  Energy  Efficiency  and 
Energy. 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ttP9»-379-001] 


:64S0-01-P 


DEPARtiAENT  OF  ENERGY 

Federal  jinergy  Regulatory 
Commi4aion 

ii 
[Dodwt  ifip.  RP99-348-001] 

Western  Pipeline,  LLC; 
Compliance  Rling 

August  it:,  1999. 

Take  ]i3tice  that  on  August  9, 1999, 
Arkansas  Western  Pipeline,  L.L.C.  (AWP 
L.L.C.)  tendered  for  filing  to  become 
part  of  iii  FERC  Gas  Tariff,  Second 
Revised  iVoliune  No.  1,  the  following 
revised  tariff  sheets,  with  an  effective 
date  of  Aiugust  1, 1999: 

Substitute  First  Revised  Sheet  No.  81 
Substitute  First  Revised  Sheet  No.  84 
SubstitutEJ  First  Revised  Sheet  No.  109 


jtrii 


AWP  L.L.C.  asserts  that  the  purpose  of 
this  filiiii  Is  to  comply  with  the 
Commisisdon's  Letter  Order  in  this 
proceeding  dated  July  23, 1999. 

Any  d^rson  desiring  tojprotest  this 
filing  sppuld  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firs)t!street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.2irof  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  pirovided  in  Section  154.210  of 
the  Con^tiission's  Regulations.  Protests 
will  be  d^nsidered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  takeq,  but  will  not  serve  to  make 
protestaf[its  parties  to  the  proceedings. 
Copies  0^  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspectiqn  in  the  Public  Reference 
Room,  "this  filing  may  be  viewed  on  the 
web  at  ht!tp://www.ferc.fed.us/online/ 
rims.htitii  (call  202-208-2222  for 
assistanbb). 
Linwood;  A-  Watson,  Jr., 
Acting  Saaretaiy. 

[FR  Doc.  199-21408  Filed  8-17-99;  8:45  am] 
BIUJNG  CME  6717-01-M 


Dynegy  Midstream  Pipeline,  Inc.; 
Notice  of  Compliance  Rling 

August  12,  1999. 

Take  notice  that  on  August  6, 1999, 
Dynegy  Midstream  Pipeline,  Inc.  (DMP), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets,  with  an 
effective  date  of  August  1, 1999: 

Substitute  Second  Revised  Sheet  Nos.  32  and 
34 

DMP  states  that  it  is  submitting  these 
revised  tariff  sheets  to  comply  with  the 
Commission's  July  23  Order  in  the 
above-captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  first  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conmiission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21410  Filed  8-17-99;  8:45  am] 
BILUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP99-M6-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnerstiip;  Notice  of  Proposed 
CiMinges  in  FERC  Gas  Tariff 

August  12,  1999 

Take  notice  that  on  August  10, 1999, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  of  the 
filing. 

Great  Lakes  states  that  these  tariff 
sheets  are  being  filed  to  comply  with  the 


Commission's  Order  No.  587-1  issued 
on  September  29, 1998.  in  docket  No. 
RM96-1-009.  84  FERC  H  61.328  (1998). 
In  addition.  Great  Lakes  requested  a 
one-month  extension,  until  October  1 , 
1999  to  implement  Internet  nominations 
and  scheduling  as  required  by  Order  No. 
587-1  and  the  implementation  schedule 
established  by  the  Gas  Industry 
Standards  Board  (GISB). 

In  Order  No.  587-1,  the  Commission 
extended  the  deadline  for  the  complete 
transition  to  Internet  communications  to 
June  1,  2000,  but  required  pipelines  to 
implement  the  transition  according  to 
the  schedule  established  by  the  Gas 
Industry  Standards  Board  (GISB).  Under 
GISB's  implementation  schedule,  each 
pipeline  must  offer  the  nomination  and 
scheduling  process  through  its  Internet 
web  site  by  September  1, 1999. 

Great  Lakes  states  that  it  is  proposing 
the  necessary  revisions  to  its  tariff  tq 
provide  such  capabilities.  However,  due 
to  severe  difficulties  encountered  in  the 
last  phases  of  Great  Lakes'  programming 
process.  Great  Lakes  has  determined 
that  it  will  require  an  additional  month 
for  the  implementation  of  Internet 
nominations  and  scheduling. 

Any  person  desiring  to  be  heard  or  to  ' 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for  - 
assistance). 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
(FR  Doc.  99-21412  Filed  8-17-99:  8:45  am] 

BILUNG  COOE  SriT-OI-M 
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DEPARTMENT  OF  ENERGY 

FMtoral  Energy  Regulatory 
Conwniaaion 

[Docket  No.  RPOO  468  000] 

High  Mand  Offahora  Syatam,  LLC; 
Notiea  of  Tariff  Sheet  Hling 

August  12, 1999. 

Take  notice  that  on  August  10, 1999, 
High  Island  Offshore  System,  L.L.C. 
(HIOS),  tendered  for  fiUng  a  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets  to  be 
effective  September  1, 1999. 

First  Revised  Sheet  No.  175 

HIOS  states  that  the  purpose  of  this 
tariff  filing  is  to  revise  the  Monthly 
Imbalance  provision  of  section  8.2  of  the 
General  Terms  and  Conditions  of  HIOS' 
FERC  Gas  Tariff  to  reflect  the  DBAs  that 
the  Commission  recently  required  HIOS 
to  implement  to  its  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
writh  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  invervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.  us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watstm,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-21414  Filed  8-17-99;  8:45  am] 

■LUNQ  CODE  t717-ai-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commlaalon 

(Docket  No.  CP9»-597-000] 

Norlharan  Natural  Gaa  Company; 
Notice  of  Application 

August  12, 1999. 

Take  notice  that  on  August  4, 1999, 
Northern  Natural  Gas  Company 
(Northern),  111  South  103rd  Street. 
Omaha,  Nebraska  68124,  filed  in  Docket 


No.  CP99-597-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA),  for  permission  and 
approval  to  abandon,  by  transfer  to 
Sonat  Exploration  GOM,  Inc.  (Sonat), 
certain  non-contiguous  pipeline 
facilities,  with  appurtenances,  located 
in  the  Grand  Isle  Area,. Offshore 
Louisiana.  The  subject  facility  is  known 
as  the  Grand  Isle  Block  80  Lateral  (GI  80 
Lateral).  Northern  also  requests 
approval,  conctirrent  with  the 
conveyance  of  the  facilities,  to  abandon, 
certain  services  rendered  through  the 
subject  facilities,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Communications  concerning  this 
filing  should  be  addressed  to:  Michele 
Winckowsk,  Senior  Regulatory  Analyst 
@  402-398-7082  or  Keith  L.  Petersen, 
Director  of  Certificates  and  Reporting, 
Northern  Natiual  Gas  Company,  Post 
Office  Box  3330,  Omaha,  Nebraska 
68103-0330,  Telephone:  402-398-7421, 
Fax:  402-398-7592. 

The  GI  80  Lateral  consists  of 
approximately  5.4  miles  of  8-inch 
pipeline,  with  appurtenances,  and 
extends  from  Grand  Isle  Block  80  to  an 
imderwater  tap  valve  on  Trunkline  Gas 
Company's  facilities  located  in  Grand 
Isle  Block  82.  The  subject  facilities  are 
located  on  the  Outer  Continental  Shelf 
(OCS)  and  are  subject  to  Sections  5(e) 
and  5(f)  of  the  OCS  Lands  Act  (OCSLA). 

It  is  stated  that  the  GI  80  Lateral  was 
initially  installed  to  connect  new  gas 
supplies  required  for  Northern's 
merchant  sales  obligation,  but  that  the 
subject  facilities  are  no  longer  needed 
by  Northern  as  its  role  in  the 
marketplace  has  changed  bom  a 
merchant  to  a  transponder  of  natural 
gas.  Northern  further  states  that  the 
subject  facilities  are  non-contiguous  to 
it's  traditional  transmission  pipeline 
system,  and  that  the  Grand  Isle  80 
facilities  were  declared  non- 
jurisdictional  gathering  pursuant  to  the 
Commission's  Order  issued  February  13, 
1995  in  Docket  No.  CP92-498-O05. 

Northern  avers  that  on  or  about 
November  4, 1998,  a  gas  leak  was 
discovered  in  the  vicinity  of  the  GI  80 
Lateral.  It  was  subsequently  determined 
that  damage  to  the  GI  80  Lateral  had 
caused  the  gas  leak.  After  considering 
the  repair  cost  for  the  GI  80  Lateral, 
Northern  negotiated  to  convey  the 
subject  facilities  to  Sonat.  It  is  stated 
that  Sonat  intends  to  repair  the  lateral 
when  it  completes  the  drilling  of  its  new 
production  wells  which  will  ultimately 
be  connected  to  the  GI  80  Lateral. 


Northern  indicates  that  it  currently 
provides  interruptible  transportation 
service  on  the  subject  facilities,  on  a 
month-to-month  basis. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  2, 1999,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procediue  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rides. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  any  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natinal  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  99-21406  Filed  8-17-99;  8:45  am) 

BtUJNQ  CODE  «n7-01-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commlaalon 

[Docket  No.  RP99-43O-O01) 

Petal  Gaa  Storage  Company;  Notice  of 
Propoaad  Changaa  in  FERC  Gaa  Tariff] 

August  12, 1999. 

Take  notice  that  on  August  9, 1999, 
Petal  Gas  Storage  Company  (Petal) 


FadaraA^ne 
Commiaaioi 


intervene  is 
ed  herein,  if 
review  of 
ision  and 
bandonment 


-99;  8:45  am] 
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tendero  1  for  filing  as  part  of  its  FERC 
Gas  Tanff,  First  Revised  Volume  No.  1 , 
Substitute  Fourth  Revised  Sheet  No. 
129,  witik  a  proposed  effective  date  of 
August  l!,  1999. 

Petal  states  that  its  filing  is  made  in 
compliance  with  a  July  26, 1999,  letter 
order  of  the  Office  of  Pipeline 
R^ulat|(^n  (OPR),  which  directed  Petal 
to  revis^  Sheet  No.  129  to  reference  the 
GISB  stitidards  which  it  has 
incorpo  rkted  by  reference  as  Version  1.3 
standards. 

Petal  ^ates  that  Substitute  Fourth 
Revised  Sheet  No.  129  has  been  revised 
to  make;  it  clear  that  the  standards  and 
data  set^iincorporated  by  reference  are 
Version  i.3  standards  and  data  sets. 

Any  pf  rson  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  iEnergy  Regulatory  Commission, 
888  Firdt  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conunission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  deteritiining  the  appropriat^ction  to 
be  taken,  but  will  not  serve  to  make 
protestaiats  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room,  "^liis  filing  may  be  viewed  on  the 
web  at  http://Mrww.ferc.fed.us/online/ 
rims.htiH  (call  202-208-2222  for 
assistanjqe). 
Linwootl  k.  Watson,  Jr., 
Acting  Sef  retaiy. 
[FR  Doc.  i9-21411  Filed  8-17-99;  8:45  am] 


BlULMQf 


!«717-01-M 


DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
CommiaMon 

Puget  S^nd  Energy,  Inc.;  Notice  of 
Rling 

[DockMijo.  ER9»-3967-000] 

August  in,  1999. 

Take  notice  that  on  August  3, 1999, 
Puget  Spjund  Energy,  Inc.  (Puget), 
tendereiif  for  filing  the  Agreement 
Regarding  Canadian  Entitlement 
between  Puget  and  Public  Utility 
District  :No.  2  of  Grant  County  (Grant). 

A  copy  of  the  filing  was  served  upon 
Grant.    1 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 


and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  23, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online  rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21404  Filed  8-17-99;  8:45  ami 
BILUNG  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  ER9»-4055-000] 

Southern  Company  Servicea,  Inc.; 
Notice  of  Rling 

August  12, 1999. 

Take  notice  that  on  July  27, 1999, 
Southern  Company  Services,  Inc.,  as 
agent  for  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company  (collectively  Southern 
Companies)  tendered  for  filing  an  Offer 
of  Settlement. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
August  23, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  wi)l  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-21405  Filed  8-17-99;  8:45  am] 

BILUNQ  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Dodwt  No.  RP99-4«7-000] 

U-T  Offahore  Syatem;  Notice  of 
Propoaed  Change  In  FERC  Gaa  Tariff 

August  12, 1999. 

Take  notice  that  on  August  10, 1999 
U-T  Offshore  System  (U-TOS)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  September  1, 1999: 

First  Revised  Sheet  No.  49 A 

UTOS  states  that  the  purpose  of  this 
tariff  filing  is  to  revise  the  Monthly 
Imbalance  provision  of  section  8.2  of  the 
General  Terms  and  Conditions  of  UTOS' 
FERC  Gas  Tariff  to  reflect  the  OBAs  that 
the  Commission  recently  required 
UTOS  to  implement  on  its  systems. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  shoidd  be  filed  as  provided 
in  section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary.  ' 

(FR  Doc.  99-21413  Filed  8-17-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP  99-376-011] 

Venice  Gathering  Syatem,  LLC; 
Notice  of  Compliance  Rling 

August  12.  1999. 

Take  notice  that  on  August  6, 1999, 
Venice  Gathering  System,  L.L.C.  (VGS). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
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following  tariff  sheets,  with  an  effective 

date  of  August  1.  1999: 
Second  Revised  Sheet  No.  47 
Substitue  Second  Revised  Sheet  No.  50 

VGS  states  that  it  is  submitting  these 
tariff  sheets  to  comply  with  the 
Commission's  July  23, 1999  Order  in  the 
above-captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21409  Filed  8-17-99;  8:45  am] 
BUJNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Doclwt  No.  EC99-1 03-000.  et  al.] 

K  N  Energy,  Inc.  and  Kinder  Morgan, 
Inc.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Hllnga. 

August  10, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  K  N  Energy,  Inc.,  and  Kinder 
Morgan,  Inc. 

(Docket  No.  EC99-103-0001 

Take  notice  that  on  August  3, 1999. 
piusuant  to  Section  203  of  the  Federal 
Power  Act  and  Part  33  of  the 
Commission's  Regulations,  K  N  Energy, 
Inc.,  and  Kinder  Morgan,  Inc.,  filed  a 
joint  application  for  approval  of  the 
disposition  of  K  N  Energy's  indirect  50- 
percent  interest  in  Front  Range  Energy 
Associates,  L.L.C.  (Front  Range)  as  a 
result  of  a  proposed  merger  of  K  N 
Energy  and  Kinder  Morgan.  Front  Range 
is  developing  an  independent  power 
production  facility  located  in  Colorado, 
and  has  been  granted  market-based  rate 
authority  by  the  Commission. 

This  application  has  been  served 
upon  the  Colorado  PubUc  Utilities 


Commission,  the  California  Public 
Utilities  Commission  and  the  Wyoming 
Public  Service  Commission. 

Comment  date:  September  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Duke  Energy  Trading  and  Marketing 
L.L.C  and  NP  Energy,  be. 

[Docket  No.  ER96-292 1-016  and  ER97- 
1315-011] 

Take  notice  that  on  July  30, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

3.  Ge3rsers  Power  Company,  LLC 

[Docket  No.  ER99-3863-0001 

Take  notice  that  on  July  30, 1999, 
Geysers  Power  Company,  LLC,  tendered 
for  filing  a  transaction  report  for  quarter 
ended  June  30, 1999.  Also  take  notice 
that  on  August  4, 1999,  Geysers  Power 
Company,  LLC  tendered  for  filing  a 
revised  transaction  report. 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Illinois  Light  Company 

[Docket  No.  ER99-395O-O00|. 

Take  notice  that  on  August  3, 1999, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61202.  tendered  for  filing  with  the 
Commission  an  Index  of  Customers 
imder  its  Market  Rate  Power  Sales  Tariff 
and  four  service  agreements  with  four 
new  customers,  Aquila  Energy 
Marketing  Corp.,  Constellation  Power 
Soiuce,  Inc.,  Koch  Energy  Trading  Inc., 
and  TransAlta  Energy  Marketing  (U.S.). 

CILCO  requested  an  effective  date  of 
July  30. 1999,  for  the  Index. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Illinois  Light  Company 

[Docket  No.  ER99-3951-000] 

Take  notice  that  on  August  3,  1999, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria.  Illinois 
61202.  tendered  for  filing  with  the 
Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  and  one  service  agreement  with 
one  new  customer.  TransAlta  Energy 
Marketing  (U.S.). 


CILCO  requested  an  effective  date  of 
July  30,  1999. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment^^  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Oklahoma  Gas  and  Electric  Company 

(Docket  No.  ER99-3952-000J 

Take  notice  that  on  August  3, 1999, 
Oklahoma  Gas  and  Electric  Company 
(OG&E),  tendered  for  filing  a  service 
agreement  for  Central  Illinois  Light 
Company  (CILCO)  to  take  service  under 
its  short-term  power  sales  agreement. 

Copies  of  this  filing  have  been  served 
on  each  of  the  affected  parties,  the 
Oklahuma  Corporation  Commission  and 
the  Arkansas  Public  Service 
Commission. 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Duquesne  Light  Company 

[Docket  No.  ER99-3953-00G] 

Take  notice  that  on  August  3, 1999, 
Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
dated  August  2, 1999  with  FPL  Energy 
Power  Marketing,  Inc.,  under  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
FPL  Energy  Power  Marketing,  Inc.,  as  a 
customer  under  the  Tariff. 

DLC  requests  an  effective  date  of 
August  2,  1999,  for  the  Service 
Agreement. 

Comment  date:  August  23. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Duquesne  Light  Company 

[Docket  No.  ER99-3954-0O0I 

Take  notice  that  on  August  3, 1999, 
Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
dated  August  2, 1999  with  FPL  Energy 
Power  Marketing,  Inc.,  under  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
FPL  Energy  Power  Marketing,  Inc.,  as  a 
customer  imder  the  Tariff. 

DLC  requests  an  effective  date  of 
August  2, 1999,  for  the  Service 
Agreement. 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PubUc  Service  Company  of  New 
Mexico 

[Docket  No.  ER99-3956-000] 

Take  notice  that  on  August  3,  1999, 
Public  Service  Company  of  New  Mexico 
(PNM).  tendered  for  filing  executed 
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service  l^reements,  for  point-to-point 
transmission  service  under  the  terms  of 
PNM's  Open  Access  Transmission 
ServiceJTariff,  with  TXU  Energy  Trading 
Compaiiy  (2  agreements,  for  Non-Firm 
and  Short-Term  Firm  Service,  dated  July 
29, 19901  and  July  27, 1999, 
respectively );  and  with  Los  Angeles 
Departiiient  of  Water  and  Power 
Wholes^e  Marketing  (2  agreements 
dated  Jiily  16, 1999,  for  Non-Finn  and 
Short-Term  Firm  Service). 

PNM's  filing  is  available  for  public 
inspection  at  its  offices  in  Albuquerque, 
New  M^cico. 

Comjftent  date:  August  23, 1999,  in 
accordailce  with  Standard  Paragraph  E 
at  the  e  id  of  this  notice. 

10.  Rocoester  Gas  and  Electric 
Corpor^on 

[Docket  h|o.  ER99-3957-0001 

Takej4otice  that  on  July  14, 1999, 
Rochester  Gas  and  Electric  Corporation 
(RG&E).  tendered  for  filing  a  Market 
Based  Service  Agreement  between 
RG&E  and  Monroe  County  (Customer). 
This  Service  Agreement  specifies  that 
the  Cusjtbmer  has  agreed  to  the  rates,  '. 
term  anki  conditions  of  RG&E's  FERC 
Electric  {late  Schedule,  Original  Volume 
No.  3  (I^6wer  Sales  Tariff)  accepted  by 
the  Codunission. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirefQents  and  an  effective  date  of 
July  14^  1999  for  TransAlta  Energy 
Marketmg  (U.S.)  Service  Agreement. 

RG&BJhas  served  copies  of  the  filing 
on  the  Mew  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  August  23,  1999,  in 
accordsM^ce  with  Standard  Paragraph  E 
at  the  eiid  of  this  notice. 

11.  Cinergy  Services,  Inc. 

[Docket  ko.  ER99-3955-000] 

Takeli^otice  that  on  August  3, 1999, 
Cinergy  Services,  Inc.,  collectively  as 
agent  fdt  and  on  behalf  of  its  utility 
operati^  company  affiliates.  The 
Cinciniifti  Gas  &  Electric  Company  and 
PSI  En^]^,  Inc.  (Cinergy),  tendered  for 
filing  a  laervice  agreement  under 
Cinergy'B  Market-Based  Power  Sales 
Standard  Tariff-MB  (the  Tariff)  entered 
into  between  Cinergy  and  TransAlta 
Energy  ttlarketing  (U.S.)  Inc.  (TEMUS). 

Cinei^y  and  TEMUS  are  requesting  an 
effectivb  date  of  July  5, 1999. 

Comaient  date:  August  23, 1999.  in 
accorde^ce  with  Standard  Paragraph  E 
at  the  epid  of  this  notice. 

12.  Ent<  ft^  Services,  Inc. 

(Docket  ^  o.  ER99-3959-OO0J 

Take  i  otice  that  on  August  3, 1999, 
Entergji  pervices.  Inc.  (Entergy 


Services),  on  behalf  of  Entergy  Gulf 
States,  Inc.  (Entergy  Gulf  States), 
tendered  for  filing  an  Interconnection 
and  Operating  Agreement  between 
Entergy  Gulf  States  and  Air  Uquide 
America  Corporation  (Air  Liquide). 

Entergy  Services  requests  waiver  of 
the  notice  provisions  necessary  to 
permit  the  interconnection  agreement  to 
be  made  effective  as  of  Jime  17. 1999. 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Entergy  Services,  Inc. 

[Docket  No.  ER99-3960-000] 

Take  notice  that  on  August  3, 1999, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  Gulf 
Slates,  Inc.  (EGSI),  tendered  for  filing  a 
Generator  Imbalance  Agreement  with 
Sabine  Cogen  L.P. 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Entergy  Services,  Inc. 

[Docket  No.  ER99-3961-0O0J 

Take  notice  that  on  August  3, 1999, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.,  tendered  for 
filing  an  amendment  to  the 
Interconnection  Agreement  between 
Entergy  Gulf  States,  Inc.  and  Sabine 
Cogen  L.P. 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

[Docket  No.  ER99-3962-000) 

Take  notice  that  on  August  3, 1999, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  Gulf 
States,  Inc.  (Entergy  Gulf  States), 
tendered  for  filing  an  Interconnection 
and  Operating  Agreement  between 
Entergy  Gulf  States  and  Sabine  Cogen 
L.P.,  (Sabine  Cogen). 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Allegheny  Power  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company,  (Allegheny  Power) 

[Docket  No.  ER9'9-3963-O0Ol 

Take  notice  that  on  August  3, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  59  to  add  FPL 
Energy  Services.  Inc..  to  Allegheny 
Power  Open  Access  Transmission 


Service  Tariff  which  has  been  accepted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER96-58-000. 

The  proposed  effective  date  imder  the 
Service  Agreement  is  August  2. 1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Duquesne  Light  Company 

[Docket  No.  ER9&-3 966-000] 

Take  notice  that  on  August  3, 1999, 
Duquesne  Light  Company  (Duquesne), 
tendered  for  filing  under  Duquesne's 
pending  Market-Based  Rate  Tariff, 
pocket  No.  ER98-4159-000)  executed 
Service  Agreement  at  Market-Based 
Rates  with  Cargill-Alliant.  LLC 
(Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
August  2, 1999. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Puget  Sound  Energy.  Inc. 

[Docket  No.  ER99-3968-000] 

Take  notice  that  on  August  3, 1999, 
Puget  Sound  Energy,  Inc.  (Puget), 
tendered  for  filing  the  Agreement 
Regarding  Canadian  Entitlement 
between  Puget  emd  Public  Utility 
District  No.  2  of  Grant  County  (Grant). 

A  copy  of  the  filing  was  served  upon 
Grant. 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protestsuch  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

[FR  Doc.  9&-21381  Filed  8-17-99;  8:45  am] 
BIUJNQ  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

Notice  of  Application 

August  12.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Proposal  To 
Lower  Holter  Lake. 

b.  Project  No.:  2188-043. 

c.  Date  Filed:  August  2, 1999. 

d.  Applicant:  Montana  Power 
Company. 

e.  Name  of  Project:  Missouri-Madison 
Project. 

f.  Location:  The  Holter  hydroelectric 
dam  which  creates  Holter  Lake  is  on  the 
Missouri  River  at  river  mile  2,211  about 
43  miles  northeast  of  Helena  in  Lewis 
and  Clark  County,  Montana. 

g.  Applicant  Contact:  Mr.  John  C.  Van 
Daveer,  Montana  Power  Company,  40 
East  Broadway,  Butte,  MT  59701. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Steve 
Hocking,  e-mail  address: 
steve.hocking&ferc.fed.us,  or  telephone 
(202)  219-2656. 

i.  Deadline  for  filing  comments  and 
recommendations,  motions  to  intervene, 
and  protests:  September  8, 1999. 

AU  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  doamient  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  tihe  docimient  on 
that  resource  agency. 

j.  Description  of  the  Application: 
Montana  Power  Company  (MPC) 


proposes  to  drawdown  Holter  Lake,  part 
of  the  Missouri-Madison  Hydroelectric 
Project.  The  lake  would  be  lowered  from 
its  normal  operating  level  of  elevation 
3,564  feet  msl  to  the  crest  of  the  dam  at 
elevation  3,548  feet  msl — a  total  of 
about  16  feet.  The  drawdown  would 
begin  September  20, 1999.  Water  levels 
would  be  reduced  over  a  two  week 
period  of  time;  the  lake  would  be 
maintained  at  its  minimum  elevation  of 
3,548  feet  msl  for  two  days;  then  the 
lake  would  be  refilled  over  the  next 
nineteen  days.  The  drawdown  would 
enable  MPC  to  replace  the  dam's 
deteriorating  flashboards  and  support 
stanchions. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room  at 
888  First  Street  NE,  Room  2A, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r  iling  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "PROTEST," 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Q)mments — Federal,  state, 
apd  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 


applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency'4  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21407  Filed  8-17-99;  8:45  am] 
MLUNQ  CODE  e717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6424-5] 

Agency  Information  Collection 
Activities:  Submission  for  0MB  review; 
Comment  Request;  1999  EPCRA 
Implementation  Status  Questionnaire 
for  State  Emergency  Response 
Commissions  (SERCs),  Local 
Emergsncy  Planning  Committees 
(LEPCs)  and  CalHomla  Certified 
Unified  Program  Agencies  (CUPAs) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  1999  EPCRA  Implementation 
Status  Questionnaire  for  State 
Emergency  Response  Commissions 
(SERCs),  Local  Emergency  Planning 
Committees  (LEPCs),  and  California 
Certified  Unified  Program  Agencies 
(CUPAs).  EPA  ICR  No.  1905.01.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  September  17, 1999. 
FOR  FURTHER  MFORMATION:  Contact 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
farmer.sandy@epa.gov,  or  download  a 
copy  of  the  ICR  off  the  Internet  at  http:/ 
/www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1905.01. 

SUPPLEMENTARY  INFORMATION:  Title:  1999 
EF>CRA  Implementation  Status 
Questioimaire  for  State  Emergency 
Response  Commissions  (SERCs),  Local 
Emergency  Planning  Committees 
(LEPCs)  and  California  Certified  Unified 
Program  Agencies  (CUPAs).  EPA  ICR 
No.  1905.01.  This  is  a  new  collection. 

Abstract:  The  Environmental 
Protection  Agency,  Region  IX,  proposes 
to  conduct  a  Regional  survey  of  State 
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Emerg€|]^cy  Response  Commissions 
(SERCsO^  Local  Emergency  Plannii^ 
Committees  (LEPCs)  and  California 
Certified  Unified  Program  Agencies 
(CUP As).  The  information  collected  in 
this  siittey  will  be  used  to  assess  the 
general  progress,  status,  and  activity 
level  of  BERCs,  LEPCs  and  CUP  As.  The 
information  will  also  be  used  by  Region 
DC  staf{  to  have  a  better  imderstanding 
of  theiij  Region's  actual  implementation 

lergency  Plaiming  and 
jty  Right-to-Know  Act  of  1986 
>  introduced  a  fundamental 
change)  in  the  regulation  of  chemical 
facilities  and  the  prevention  of  and 
preparedness  for  chemical  accidents. 
This  laMT  seeks  to  improve  emergency 
preparedness  and  reduce  the  risk  of 
chemicj^  accidents  by  providing 
information  to  citizens  about  the 
chemidals  in  their  community.  EPCRA 
is  preu^ised  on  the  concept  that  the 
more  ioiformed  local  citizens  are  about 
chemioal  hazards  in  their  communities 
the  mote  Involved  they  will  be  in 
prevention  and  preparedness  activities. 
For  this  "informational  regulation"  to  be 
effective,  the  public  must  receive 
accurai^  and  reliable  information, 
which  is  easy  to  understand  and 
practical  to  use.  EPCRA  sought  to  create 
partnei»hips  between  all  levels  of 
government,  the  public  and  the 
regulateid  community  to  identify, 
prevent;  plan,  prepare  and  respond  to 
hazardous  material  risks  in  our 
communities,  and  the  purpose  of  this 
survey  ils  to  obtain  input  from  these 
organizations  to  improve  Region  IX's 
EPCRA  program. 

The  primary  goals  of  this  research  are 
to:  (1)  track  the  progress  of  SERCs, 
LEPCs  and  CUPAs  by  updating  baseline 
data  on  a  series  of  key  performance 
indicatjqrs;  and  (2)  probe  current  SERC, 
LEPC  md  CUPA  practices  and 
preferences  regarding  several  important 
sets  of  i$sues — particixlarly  including 
conmu^iications  with  local  citizens, 
proactiK^  accident  prevention  efforts, 
and  th^  efiiectiveness  of  selected  Region 
DC  pro4iicts  and  services.  Region  IX 
wants  to  improve  customer  service  and 
meet  the  changing  needs  of  hazardous 
material  prevention  and  emergency 
respon^^  planning,  which  are 
influenjoed  by  new  electronic 
capabilities  and  a  rapidly  expanding 
knowledge  base  of  environmental 
issues. 

An  agency  may  not  conduct  or 
sponsor;  and  a  person  is  not  reqiiired  to 
respond  to,  a  collection  of  information 
unless  u  displays  a  currently  valid  OMB 
control!  pumber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  Of^R  Part  9  and  48  CFR  Chapter 


15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information,  was  published  on  5/14/ 
99  (FRlr-6341-7).  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  one  and  a  half  hoiu 
per  response.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  iuTui-matiou,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
SERCs,  LEPCs,  CUPAs. 

Estimated  Number  of  Respondents: 
190. 

Frequency  of  Response:  Once. 

Estimated  Total  Annual  Hour  Burden: 
285  hoiu-s. 

Estimated  Total  Annualized  Capital 
and  Operating  and  Maintenance  Cost 
Burden: $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses:  ( 
please  refer  to  EPA  ICR  No.1905.01  in 
any  correspondence): 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of  Policy, 
Regulatory  Information  Division 
(2137),  401  M  Street,  SW, 
Washington,  DC  20460; 
and 

OfBce  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  12,  t999. 
Richard  T.  Westlund, 

Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc. '99-21426  Filed  8-17^9;  8:45  am) 

BIUJNG  CODE  6SaO-«l>-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6424-8] 

Availability  of  FY  96  Grant 
Parformanca  Raporta  for  Alabama, 
Florida,  Georgia,  Miaalaaippl,  Nortti 
Carolina,  Tannaaaaa  and  Soutti 
Carolina 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

SUMMARY:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the 
public  of  the  availability  of  the  reports 
of  such  evaluations.  EPA  recently 
performed  end-of-year  evaluations  of 
seven  state  air  pollution  control 
programs  [Alabeuna  Department  of 
Environmental  Management,  Florida 
Department  of  Environmental 
Protection,  Georgia  Department  of 
Natural  Resources,  Mississippi  Bureau 
of  Pollution  Control,  North  Carolina 
Department  of  Environment  and  Natural 
Resources.  South  Carolina  Department 
of  Health  and  Environmental  Control] 
and  16  local  programs  [Knox  County 
Department  of  Air  Pollution  Control, 
TN;  Chattanooga-Hamilton  Coimty  Air 
Pollution  Control  Bureau,  TN; 
Memphis-Shelby  County  Health 
Department,  TN;  Nashville-Davidson 
Coimty  Metropolitan  Health 
Department,  TN;  Jefferson  Coimty  Air 
Pollution  Control  District,  KY;  Western 
NorthOarolina  Regional  Air  Pollution 
Control  Agency,  NC;  Mecklenburg 
County  Department  of  Environmental 
Protection,  NC;  Forsyth  County 
Environmental  Affairs  Department,  NC; 
Palm  Beach  County  Public  Health  Unit, 
FL;  Hillsborough  County  Environmental 
Protection  Commission,  FL;  Dade 
County  Environmental  Resources 
Management,  FL;  Jacksonville  Air 
Quality  Division,  FL;  Broward  County 
Environmental  Quality  Control  Board, 
FL;  Pinellas  County  £)epartment  of 
Environmental  Management,  FL;  City  of 
Huntsville  Department  of  Natural 
Resources,  AL;  Jefferson  County 
Department  of  Health,  AL].  The  23 
evaluations  were  conducted  to  assess 
the  agencies'  performance  under  the 
grants  awarded  by  EPA  under  authority 
of  section  105  of  the  Clean  Air  Act.  EPA 
Region  4  has  prepared  reports  for  each 
agency  identified  above  and  these 
reports  are  now  available  for  public 
inspection.  The  Commonwealth  of 
Kentucky's  evaluation  will  be  made 
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available- for  public  review  at  a  later 
date. 

ADDRESSES:  The  reports  may  be 
examined  at  the  EPA's  Region  4  office, 
61  Forsyth  Street.  SW.  Atlanta,  Georgia 
30303,  in  the  Air,  Pesticides,  and  Toxics 
Management  Division. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Thomas,  (404)  562-9064,  at  the 
above  Region  4  address,  for  information 
concerning  the  state  agencies  in 
Alabama,  Florida,  Mississippi,  Georgia, 
and  the  local  agencies  in  those  states. 
Vera  Bowers.  (404)  562-9053,  at  the 
above  Region  4  address,  for  information 
concerning  the  state  agencies  in 
Kentucky,  North  Carolina,  South 
Carolina,  Tennessee,  and  the  local 
ageDci«M  in  those  states. 

Dated:  August  6. 1999. 
A.  Stanley  Meiburg. 

Acting  Regional  Administrator.  Region  4. 
[PR  Doc.  99-21425  Filed  a-17-99;  8:45  am) 
BHXNG  CODE  «eao-«o-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34194:  FRL-6099-«] 

Ethoprop,  FMiamiphos,  Phorate,  and 
Torbufoa,  R«viaad  Organophoaphate 
Paattdda  Riak  Aaaaaamanta;  Notice  of 
PubNc  Mealing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUUMARY:  EPA  will  hold  a  public 
meeting  to  present  to  interested 
stakeholders  the  revised  risk 
assessments  for  four  organophosphate 
pesticides:  Ethoprop,  fenamiphos, 
phorate,  and  terbufos.  This  public 
meeting,  called  a  "Technical  Briefing," 
will  provide  an  opportunity  for 
stakeholders  to  learn  about  the  data, 
information,  and  methodologies  that  the 
Agency  used  in  revising  its  risk 
assessments  for  the  four 
organophosphates  mentioned  in  this 
notice,  hi  addition,  representatives  of 
the  U.S.  Department  of  Agriculture 
(USDA)  will  provide  ideas  on  possible 
risk  management  for  ethoprop, 
fenamiphos,  phorate,  and  terbufos. 
DATES:  The  technical  briefing  will  be 
held  on  Thursday,  September  2, 1999. 
ADDRESSES:  The  technical  briefing  will 
be  held  at  the  Ramada  Plaza-Old  Town, 
901  North  Fairfax  St..  Alexandria,  VA, 
(703) 683-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Registration  Division  (7508C),  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency,  401  M  St.,  SW, 
Washington.  DC  20460;  telephone 
number:  (703)  308-8004;  e-mail  address: 
anguIo.karen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  specifically  describe  all  the 
entities  potentially  affected  by  this 
action.  The  Agency  believes  that  a  wide 
range  of  stakeholders  will  be  interested 
in  technical  briefings  on 
organophosphates,  including 
environmental,  human  health,  and 
agricultiual  advocates,  the  chemical 
industry,  pesticide  users,  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  If  you  have  any 
questions  regarding  the  applicabiUty  of 
this  action  to  a  particular  entity,  consult 
the  person  Usted  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent  and 
certain  other  available  documents  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

A  brief  siunmary  of  the  ethoprop.      i 
fenamiphos,  phorate,  and  terbufos 
revised  risk  assessments  are  now 
available  at:  http://www.epa.gov/ 
pesticides/op/status.htm/,  as  well  as  in 
paper  as  part  of  the  public  version  of  the 
official  record  as  described  in  Unit  I.B.2. 
of  this  document.  To  access  information 
about  the  revised  risk  assessments, 
which  are  scheduled  for  release  on  the 
day  of  the  technical  briefing,  for  the  four 
organophosphates  mentioned  in  this 
notice,  go  directly  to  the  Home  Page  for 
the  Office  of  Pesticide  Programs  at  http:/ 
/www.epa.gov/pesticides/op/. 
2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34194.  However,  a  docket  control 
number  was  established  for  each  of  the 
chemicals  in  this  document  by  previous 
Federal  Register  dociunents.  A 
sequential  alphabet  designation  is 
added  to  the  docket  control  number 
each  time  a  new  Federal  Register 
document  in  this  sul^ect  category  is 
published.  Use  the  table  in  this  unit  to 


determine  the  docket  control  number 
you  need. 


Chemical  name 

Docket  control  num- 
t>er 

Ethoprop 
Fenamiphos 
Phorate 
Terbufos 

341448 
341 34A 
341 37A 
341 39B 

The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  the  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
the  applicable  comment  period,  is 
available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  bom  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Public 
Information  and  Records  Integrity 
Branch  telephone  number  is  (703)  305- 
5805. 

n.  What  Action  Has  EPA  Taken? 

This  document  annoimces  the 
Agency's  intention  to  hold  a  technical 
briefing  for  the  organophosphate 
pesticides  ethoprop,  fenamiphos, 
phorate,  and  terbufos.  The  Agency  is 
presenting  the  revised  risk  assessments 
for  the  chemicals  listed  in  this  notice  to 
interested  stakeholders.  Technical 
briefings  are  designed  to  provide 
stakeholders  with  an  opportimity  to 
become  even  more  informed  about  an 
organophosphate's  risk  assessment.  EPA 
will  describe  in  detail  the  revised  risk 
assessments,  including:  The  major 
points  (e.g.,  contributors  to  risk 
estimates);  how  public  comment  on  the 
preliminary  risk  assessments  affected 
the  revised  risk  assessments;  and  the 
pesticide  use  inibrmation/data  that  was 
used  in  developing  the  revised  risk 
assessments.  Stakeholders  will  have  an 
opportunity  to  ask  clarifying  questions. 
In  addition,  representatives  of  the  USDA 
will  provide  ideas  on  possible  risk 
management  for  ethoprop,  fenamiphos, 
phorate,  and  terbufos. 

Technical  briefings  are  part  of  the 
pilot  public  participation  process  that 


8:30  a.ri  i.  to 
10:30  a jn.  t 
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EPA  <  u  id  USDA  are  now  using  for 
involving  the  public  in  the  reassessment 
of  pe^t;icide  tolerances  under  the  Food 
Qualijty  Protection  Act  (FQPA),  and  the 
reregiJGJtration  of  individual 
organqphosphate  pesticides  under  the 
Fedeii^  Insecticide,  Fungicide,  and 
Rode^ticide  Act  (FIFRA).  The  pilot 
public,  participation  process  was 
devel|]J)ed  as  part  of  the  EPA-USDA 
Toleiihce  Reassessment  Advisory 

|ttee  (TRAC).  which  was 

shed  in  April  1998  as  a 

littee  under  the  auspices  of 
<Iational  Advisory  Council  for 
Envirbkunental  Policy  and  Technology. 
A  goal  {of  the  pilot  public  participation 
proce^  is  to  find  a  more  effective  way 
for  th^ipublic  to  participate  at  critical 
jimctikies  in  the  Agency's  development 
of  organophosphate  risk  assessment  and 
risk  management  decisions.  EPA  and 
USDA  began  implementing  this  pilot 
proce^^  in  August  1998  in  response  to 
Vice  Ptesident  Gore's  directive  to     ♦ 
increase  transparency  and  opportunities 
for  st^eholder  consultation. 

On  me  day  of  the  technical  briefing, 
the  Agency  will  also  release  for  public 
viewing  the  ethoprop,  fenamiphos, 
phoraie,  and  terbufos  revised  risk 
assessiihents  and  related  documents  to 
the  Public  Information  and  Records 
Integrity  Branch  and  the  OPP  Internet 
web  site  that  are  described  in  Unit  I.B.I, 
of  this  document.  In  addition,  the 
Agencjy  will  issue  a  Federal  Register 
notice!  to  provide  an  opportimity  for  a 
60-day; public  participation  period 
during  Iwhich  the  public  may  submit 
recomttpendations  and  proposals  for 
transition. 


m. 


cal  Briefing  Schedule 


Ethoprop 

Fenamiphos 

Lunch 

Terbufos 

Phorate 


8:30a.hl.  to  10:00  a.m. 
10:30  4fn.  to  12:00  noon 
12:00  i^on  to  1:00  p.m. 
1 :00  p.W.  to  2:30  p.m. 
3:00  p.m.  to  4:30  p.m. 

List  o^Sublects 

Envtrormiental  protection.  Chemicals, 
Pesticides  and  pests. 

Date^  August  12, 1999. 

Lois  AJ  Rossi, 

D/rectarj  Special  Review  and  Reregistration 
Division  Office  of  Pesticide  Programs. 

[FR  Dotl  99-21429  Filed  8-17-99;  8:45  am] 
BILUiHG  OOOE  6600-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34170A;  FRL-6095-3] 

Chlorethoxyfos;  Availability  of 
OrganoplKMphate  Risk  Assessment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notices  announces  the 
availability  of  the  revised  risk 
assessment  and  related  documents  for 
one  organophosphate  pesticide, 
chlorethoxyfos.  In  adcfition,  this  notice 
starts  a  60-day  public  participation 
period  during  which  the  public  is 
encouraged  to  submit  risk  management 
ideas  or  proposals.  These  actions  are  in 
response  to  a  joint  initiative  between 
EPA  and  the  Department  of  Agriculture 
to  increeise  transparency  in  the  tolerance 
reassessment  process  for 
organophosphate  pesticides. 
DATES:  Comments,  identified  by  docket 
control  niunber  OPP-34170A,  must  be 
received  by  EPA  on  or  before  October 
18,  1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA,  it  is  imperative  that  you  identify 
docket  control  number  OPP-34170A  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460;  telephone 
niunber:  (703)  308-8004;  e-mail  address: 
angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessment 
and  submitting  risk  management 
comments  on  chlorethoxyfos,  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides.  As  such,  the  Agency  has  not 
attempted  to  specifically  describe  all  the 
entities  potentially  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document  and  other  related 
documents  from  the  EPA  Internet  Home 
Page  at  http://www.epa.gov/.  To  access 
this  document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register— Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessment  and  related  documents 
mentioned  in  this  notice,  you  can  also 
go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa.gov/pesticides/op/. 

B.  In  Person 

The  Agency  has  established  an  ofiicial 
record  for  this  action  under  docket 
control  number  OPP-34170A.  The 
official  record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  Rm.  119,  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 
Records  Integrity  Branch  (PIRIB) 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  you  must 
identify  docket  control  number  OPP- 
341 70A  in  the  subject  line  on  the  first 
page  of  your  response. 

1.  By  mail.  Suomit  comments  to: 
Public  Information  and  Records 
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Int^rity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  bt  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  «2, 1921  Jefierson 
Davis  Hwy.,  Arlington,  VA.  PIRIB  is 
open  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

3.  Electroniccdly.  Submit  electronic 
comments  by  e-mail  to:  "opp- 
docket@8pa.gov,"  or  you  may  mail  or 
deliver  your  standard  computer  disk 
using  the  addresses  in  this  unit.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  standard  computer  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  the  docket  control 
number  OPP-34170A.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  That  I  Want  To  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT'  section. 

IV.  What  Action  Is  EPA  Taking  in  This 
Notice? 

EPA  is  making  available  for  public 
vieviring  the  revised  risk  assessment  and 
related  documents  for  one 


organophosphate,  chlorethoxyfbs.  These 
documents  have  been  developed  as  part 
of  the  pilot  public  participation  process 
that  EPA  and  the  U.S.  Department  of 
Agriculture  (USDA)  are  now  using  for 
involving  the  puUic  in  the  reassessment 
of  pesticide  toleiances  under  the  Food 
Quality  Protection  Act  (FQPA),  and  the 
reregistration  of  individual 
organophosphate  pesticides  imder  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  which  was 
established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
EnvironmeuUil  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
jxmctures  in  the  Agency's  development 
of  organophosphate  risk  assessment  and 
risk  management  decisions.  EPA  and 
USDA  began  implementing  this  pilot 
process  in  August  1998,  to  increase 
transparency  and  opportunities  for 
stakeholder  consultation.  The 
documents  being  released  to  the  public 
through  this  notice  provide  information 
on  the  revisions  that  were  made  to  the 
chlorethoxyfos  preliminary  risk 
assessment,  which  where  released  to  the 
public  on  January  15, 1999  (64  FR  2644) 
(FRL-605&-9),  through  a  notice  in  the 
Federal  Register. 

As  part  of  the  pilot  public 
participation  process,  EPA  and  USDA 
may  hold  public  meetings  (called 
Technical  Briefings)  to  provide 
interested  stakeholders  with 
opportunities  to  become  more  informed 
about  revised  organophosphate  risk 
assessment.  During  the  Technical 
Briefings,  EPA  describes  the  major 
points  (e.g.  risk  contributors),  use  data 
that  were  used  (e.g.  data  from  USDA's 
Pesticide  Data  Program  (PDF)),  and 
discusses  how  public  comments 
impacted  the  assessment.  USDA 
provides  ideas  on  possible  risk 
management.  Stakeholders  have  an 
opportunity  to  ask  clarifying  questions, 
and  all  meeting  minutes  are  placed  in 
the  OPP  public  docket.  Technical 
Briefings  may  not  be  held  for  chemicals 
that  have  limited  use  p|ittems  or  low 
levels  of  risk  concern.  The  use  pattern 
of  chlorethoxyfos  is  limited  to  com. 
Therefore,  no  Technical  Briefing  is 
planned.  In  cases  where  no  Technical 
Briefing  is  held,  the  Agency  will  make 
a  special  effort  to  communicate  with 
interested  stakeholders  in  order  to  better 
ensure  their  imderstanding  of  the 
revised  assessment  and  how  they  can 


participate  in  the  organophosphate  pilot 
public  participation  process.  EPA  has  a 
good  familiarity  with  the  stakeholder 
groups  associated  with  the  use  of 
chlorethoxyfos  who  may  be  interested 
in  participating  in  the  risk  assessment/ 
risk  management  process,  and  will 
contact  them  individually  to  inform 
them  that  no  Technical  Briefing  will  be 
held.  EPA  is  Moiling  to  meet  with 
stakeholders  to  discuss  the 
chlorethoxyfos  revised  risk  assessment. 
Minutes  of  all  meetings  will  be 
docketed. 

In  addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  risk  management  proposals  or 
otherwise  comment  on  risk  management 
for  chlorethoxyfbs.  The  Agency  is 
providing  an  opportunity,  through  this 
notice,  for  interested  parties  to  provide 
written  risk  management  proposals  or 
ideas  to  the  Agency  on  the  chemical 
specified  in  this  notice.  EPA  will 
provide  other  opportunities  for  public 
participation  and  comment  on  issues 
associated  with  the  organophosphate 
tolerance  reassessment  program.  Failure 
to  participate  or  conunent  as  part  of  this 
opportunity  will  in  no  way  prejudice  or 
limit  a  commentor's  opportxmity  to 
participate  fully  in  later  notice  and 
comment  processes.  All  comments  and 
proposals  must  be  received  by  EPA  on 
or  Irafore  October  18, 1999  at  the 
addresses  given  under  the  ADDRESSES 
section.  Comments  and  proposals  will 
become  part  of  the  Agency  record  for 
the  organophosphate  specified  in  this 
notice. 

Listof  Snb|cct» 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  August  10, 1999. 

Jack  E.  Hoiuenger, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Proffums. 

[FR  Doc.  99-21244  Filed  8-17-99;  8:45  am] 
BUXING  COOE  a«ao-40-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34182A;  FRL-6099-3] 

Neurotoxic  Peettddee,  AveHabUtty  of 
Deta  CalHn  Notice;  Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  correction. 

summary:  EPA  is  correcting  the 
availability  date  of  the  Data  Call-in 
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Notic  ( I  requiring  registrants  of 
neun  >  oxic  pesticides  to  conduct  acute, 
subck  ronic,  and  developmental 
neiup  oxicity  studies  and  submit  the 
resuUi  to  EPA. 

OATEk  The  Data  Call-in  Notice  is 
avail  iple  August  6, 1999. 
FOR  FIIRTHER  INFORMATION  CONTACT: 
KareiiJAngulo,  Special  Review  and 
Reregjstration  Division  (7508C),  Office 
of  Pesiicide  Programs,  Environmental 
Proteotion  Agency.  401  M  St.,  SW, 
Washington,  DC  20460;  telephone 
numlpers:  (703)  308-8004  and  fax 
number:  (703)  308-8005;  e-mail  address: 
angul().karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Do^  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  Mtice  if  you  manufacture  or 
formulate  pesticides.  Potentially 
affected  categories  and  entities  may 
incluc  e,  but  are  not  limited  to: 


Gate  { cries 


PesticWe  pro- 
du( 


NAICS 


32532 


Examples  of  po- 
tentially affected 
entities 


Pesticide  manu- 
facturers 

Pesticide  fonmula- 
tors 


1!  listing  is  not  intended  to  be 
exhaiistive,  but  rather  provides  a  guide 
for  refers  regarding  entities  likely  to  be 
affecti^  by  this  action.  Other  types  of 
entiti$ls  not  listed  could  also  be  affected. 
If  available,  the  North  American 
Industrial  Classification  System 
(NAI(p^)  codes  have  been  provided  to 
jrou  and  others  in  determining 
Br  or  not  this  notice  affects  certain 

If  you  have  any  questions 
ing  the  applicability  of  this 
icement  to  you,  consult  the 
persott  listed  in  the  "FOR  FURTHER 
INFO^^TION  CONTACT"  section. 

n.  Ham  Can  I  Get  Additional 
Infori^tion,  Including  Copies  of  This 
"        lent  or  Other  Related  Documents? 

A.  Eleetwnically 

Youpnay  obtain  electronic  copies  of 
this  djijcument  and  other  related 
documents  from  the  EPA  Internet  Home 
Page  «  http://www.epa.gov/.  To  access 
this  dDcument,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  th^ientry  for  this  dociunent  imder 
the  "^^eral  Register— Environmental 


Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  obtain  electronic  copies  of  the 
Neurotoxicity  Data  Call-in  Notice 
mentioned  in  this  notice,  you  can  go 
directly  to  the  Home  Page  for  the  Office 
of  Pesticide  Programs  (OPP)  at  http:// 
www.epa.gov/pesticides/. 

B.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  niunber  OPP-34192A.  The 
official  record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
CBI.  This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

m.  What  Action  Is  EPA  Taking  in  This 
Notice? 

On  August  6,  1999,  EPA  published  a 
document  (FRL-6097-9)  in  the  Federal 
Register  on  page  42945,  annoimcing  the 
availability  rf  a  Data  Call-in  Notice  for 
cholinesterase-inhibiting 
organophosphates.  Through  an 
administrative  error,  the  wrong  date  was 
inserted  in  the  docimient  under  the 
caption  "DATES." 

On  page  42945,  in  the  thud  column 
imder  the  caption  "DATES"  the  date  is 
corrected  to  read:  "August  6, 1999." 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  August  6, 1999. 

Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Progmms. 

(FR  Doc.  99-21428  Filed  8-17-99;  8:45  am) 
BIUJNGCODE  8S60-90-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  99-1520] 

Common  Carrier  Bureau  Announces 
Release  of  September  Version  of 
Telecommunications  Reporting 
Worksheet  (FCC  Form  499-S)  for 
Contributions  to  the  Universal  Service 
Support  Mechanisms 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice.  ' 

SUMMARY:  On  July  30, 1999,  the 
Common  Carrier  Bureau  released  a 
public  notice  announcing  the  release  of 
the  September  version  of  the 
Telecommimications  Reporting 
Worksheet  (FCC  Form  499-S)  and  its 
accompanying  instructions.  The 
intended  effect  of  this  action  is  to  make 
the  public  aware  of  the  new  worksheet 
and  to  remind  contributors  to  the 
universal  service  support  mechanisms 
of  the  need  to  file  the  worksheet  on 
September  1,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  K.  Bergmann,  Industry  .dialysis 
Division,  Common  Carrier  Bureau,  at 
(202)  418-7102;  or  Jim  Lande,  Industry 
Analysis  Division,  Common  Carrier 
Bureau  at  (202)  418-0948. 

SUPPL£MENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
July  30,  1999  (DA  99-1520).  The 
September  version  of  the 
Telecommunications  Reporting 
Worksheet  (FCC  Form  499-S)  and  its 
accompanying  instructions  are  attached 
to  the  Public  Notice.  The  full  text  of  the 
Public  Notice  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  12th  Street,  S.W., 
Washington.  D.C.  20554.  The  complete 
text  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
(202)  857-3800, 1231  20th  St.,  N.W.. 
Washington,  D.C.  20036. 

Federal  Communications  Commission. 
Alan  Feldman, 

Deputy  Chief.  Industry  Analysis  Division, 
Common  Carrier  Bureau. 
|FR  Doc.  99-21401  Filed  8-17-99;  8:45  ami 
BtUING  CODE  6712-01-U 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Dodwt  No.  96-96;  DA  99-1555] 

Connecticut  Depitineirt  of  Public 
UtHNy  Control's  Petition  Requeeting 
AddMonel  Authority  To  Implement 
Aree  Code  Coneeivetlon  Meeiuree 

agency:  Federal  Communications 

(Commission. 

action:  Notice. 

summary:  On  August  5, 1999,  the 
Commission  released  a  public  notice 
requesting  public  comment  on  a  petition 
from  the  Connecticut  Department  of 
Public  Utility  Control  ("Petition") 
requesting  additional  authority  to 
implement  measures  related  to 
conservation  of  area  codes.  The 
intended  effect  of  this  action  is  to  make 
the  public  aware  of,  and  to  seek  public 
comment  on,  this  request. 
DATES:  Comments  are  due  by  September 
7.1999. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Jared  Carlson  at  (202)  41^-2320  or 
jcarlsondfcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  The 
Portals,  445  12th  Street.  S.W.,  Suite  6- 
A320,  Washington.  D.C.  20554.  The  fax 
number  is:  (202)  41»-2345.  The  TTY 
number  is:  (202)  418-0484. 
SUPPt^EMENTARY  WffORMATION:  On 
September  28, 1998,  the  Federal 
Communications  Commission 
("Commission")  released  an  order  in  the 
matter  of  a  Petition  for  Declaratory 
Ruling  and  Request  for  Expedited 
Action  on  the  July  15, 1997  Order  of  the 
Pennsylvania  Public  Utility  Commission 
Regarding  Area  Codes  412, 610,  215, 
and  717,  and  Implementation  of  the 
Local  Competition  Provisions  of  the 
Telecommunications  Act  of  1996, 
Memorandum  Opinion  and  Order  and 
Order  on  Reconsideration,  FCC  98-224, 
CC  Docket  No.  96-98,  63  FR  63613,  NSD 
File  No.  L-97-42  (rel.  September  28, 
1998)  ("Pennsylvania  Numbering 
Order").  The  Pennsylvania  Numbering 
Order  delegated  additional  authority  to 
state  public  utility  commissions  to  order 
NXX  code  rationing,  under  certain 
circumstances,  in  jeopardy  situations 
and  encouraged  state  commissions  to 
seek  further  limited  delegations  of 
authority  to  implement  other  innovative 
number  conservation  methods. 

The  Connecticut  Department  of  Public 
Utility  Control  ("CTDPUC")  has  filed  a 
request  for  additional  delegation  of 
authority  to  implement  area  code 
conservation  methods  in  their  state.  See 
Common  Carrier  Bureau  Seeks 


Comment  on  the  Connecticut 
Department  of  Public  Utility  Control's 
Petition  for  Delegation  of  Additional 
Authority  to  Implement  Area  Code 
Conservation  Measures,  Public  Notice, 
NSD  File  No.  L-99-62,  DA  99-1555  (rel. 
August  5,  1999). 

Tne  additional  authority  measures 
sought  by  the  CTDPUC  relate  to  issues 
imder  consideration  in  the  Numbering 
Resource  Optimization  Notice. 
Numbering  Resource  Optimization, 
Notice  of  Proposed  Rulemaking,  CC 
Docket  No.  99-200,  FCC  99-122  (rel. 
June  2, 1999),  64  FR  32471.  Because  the 
CTDPUC  faces  immediate  concerns 
regarding  the  administration  of  area 
code  resources  in  Connecticut,  we  find 
it  to  be  in  the  public  interest  to  address 
this  petition  as  expediliuusly  as 
possible,  prior  to  completing  the 
rulemaking  proceeding. 

We  hereby  seek  comment  on  the 
issues  raised  in  the  CTDPUC's  petition 
for  delegated  authority  to  implement 
various  area  code  conservation 
measures.  A  copy  of  this  petition  will  be 
available  during  regular  business  hours 
at  the  FCC  Reference  Center,  Portals  n. 
445  12th  Street,  S.W.,  Suite  CY-A257, 
Washington,  D.C.  20554,  (202)  418- 
0267. 

Interested  parties  may  file  comments 
concerning  these  matters  on  or  before 
September  6, 1999.  All  filings  must 
reference  NSD  File  Nxmiber  L-99-62 
and  CC,Docket  9&-98.  Send  an  original 
and  four  copies  to  the  Commission 
Secretary,  Magalie  Roman  Salas,  Portals 
n,  445  12th  Street,  S.W.,  Suite  TW- 
A325.  Washington,  D.C.  20554  and  two 
copies  to  Al  McCloud,  Network  Services 
Division,  Portals  II,  445  12th  Street, 
S.W..  Suite  6A-320,  Washington,  D.C. 
20554. 

Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  Comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  <http://www.fcc.gov/ 
e-file/ecfs.htnil>.  Generally,  only  one 
copy  of  an  electronic  submission  must 
be  filed.  If  multiple  docket  or 
rulemaking  numbers  appear  in  the 
caption  of  this  proceeding,  however, 
commenters  must  transmit  one 
electronic  copy  of  the  comments  to  each 
docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  including  "get 


form  <your  e-mail  address>"  in  the 
body  of  the  message.  A  sample  form  and 
directions  will  be  sent  in  reply. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies. 

This  is  a  "permit  but  disclose" 
proceeding  for  purposes  of  the 
Commission's  ex  parte  rules.  See 
generally  47  CFR  1.1200-1.1216.  As  a 
"permit  but  disclose"  proceeding,  ex 
parte  presentations  will  be  govwned  by 
the  procedures  set  forth  in  1.1206  of  the 
Commission's  rules  applicable  to  non- 
restricted  proceedings.  47  CFR  1.1206. 

Parties  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  summarizing  the 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2).  Other 
rules  pertaining  to  oral  and  written 
presentations  are  set  forth  in  1.1206(b) 
as'Vell.  For  further  information  contact 
Jared  Carlson  of  the  Common  Carrier 
Bureau,  Network  Services  Division,  at 
(202)  418-2320  or  jcarlson@fcc.gov.  The 
TTY  number  is  (202)  418-0484. 

Federal  Communications  Commission. 

Blaise  A.  Scinto. 

Deputy  Chief,  Network  Services  Division, 

Common  Carrier  Bureau. 

[FR  Doc.  99-21356  Filed  8-17-99;  8:45  am] 

BHJJNQ  cooE  cna-oi-u 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[R«port  No.  2351] 

Petitlone  for  ReeoneMeratlon  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

August  12, 1999. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  full  text  of  these 
doctmients  are  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  by  September  2, 1999.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the^ 
time  for  filing  options  has  expired. 
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Subji  id:  Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1999 
(MD  Docket  No.  98-200). 

Nuitiber  of  Petitions  Filed:  1 . 

Sub^^ct:  Implementation  of  Cable  Act 
ReforQ]  Provisions  of  the 
Telecommunications  Act  of  1996  (CS 
Docket  No.  96-85). 

Nuffiber  of  Petitions  Filed:  3. 

Fedenl  Communications  Commission. 
MagaIi|B|  Romiui  Salas, 

Secretdty. 

{FR  Dok  99-21400  Filed  8-17-99;  8:45  am] 


BiLUNO  <x>OE  ens-oi-M 


FEDERAL  ELECTION  COMMISSION 

SunshfM  Act  Meeting 

!  I 
AGENCM:  Federal  Election  Commission. 

PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 
ThuTs^^y.  August  19, 1999, 10:00  a.m., 
meetiii|[  Open  to  the  Public. 

The  J  Dllowing  item  was  added  to  the 
agenda  Audit  Report  on  the  San  Diego 
Conve  0  tion  and  Visitors  Bureau,  Inc. 
DATE  a  riME:  Tuesday,  August  24, 1999 
at  10:OI  a.m. 

PLACE:  }99  E  Street,  N.W.,  Washington, 
D.C.    11 

STATU^j  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compljipnce  matters  pursuant  to  2 

UJ3.C.437g. 
Audita  conducted  pursuant  to  2  U.S.C. 

§4^7g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or 

arUtration. 
Interna]  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

DATE  a'time:  Thursday,  August  26, 1999 
at  10:0Q  a.m. 

place:;  $99  E  Street,  N.W.,  Washington, 
D.C.  (Ninth  floor) 

STATUS:!  This  Meeting  Will  Be  Open  to 

thePuWic. 

ITEMS  IXi  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Title  26J  Final  Rules  and  Explanation 

anp  Justification  covering  several 

isshies  in  11  CFR  Parts  9001-9039. 

(Tiiitative) 
Status  pjf  PricewaterhouseCoopers  (PwC) 

Reldommendations . 
Adminjistrative  Matters. 

PERSON  to  CONTACT  FOR  INFORMATION: 

Mr.  Rotij  Harris,  Press  Officer, 

Telephldne:  (202)  694-1220. 

Mary  \^ .  Dove, 

Acting  i  '•(  tcretary  of  the  Commission. 

(FR  Doc.  99-21577  Filed  8-16-99;  3:25  pm] 

BHJJNQ  ( :( OE  STIS-OI-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  203-011516-003 
Title:  Voluntary  Intermodal  Sealift 

Discussion  Agreement 
Parties; 
American  President  Lines,  Ltd. 
Crowley  American  Transport,  Inc. 
Crowley  Marine  Services,  Inc. 
Farrell  Lines  Inc. 
Lykes  Lines  Limited,  L.L.C. 
Maersk  Lines,  Limited 
Matson  Navigation  Company 
Sea-Land  Service,  Inc. 
Totem  Ocean  Trailer  Express,  Inc. 
Synopsis:  The  proposed  modification 
extends  the  term  of  the  agreement 
from  October  1, 1999,  to  an 
indefinite  term. 
Agreement  No.:  217-011548-003 
Title:  Hanjin/Sinotrans  Slot  Charter 

Agreement 
Parties: 
China  National  Foreign  Trade 

Transportation  Corp. 
Hanjin  Shipping  Co..  Ltd. 
Synopsis:  The  proposed  Amendment 
modifies  Article  5.4.1  of  the 
Agreement  to  increase  the  number 
of  slots  made  available  to  Sinotrans 
under  Hanjin's  CAX-I  service. 
Agreement  No. :  203-01 1 668 
Title:  Colimibus  Line/Hapag-Lloyd 
Cooperative  Service  Contract 
Agreement 
Parties: 
■    Hapag-Uoyd  Container -Linie  GmbH 

Columbus  Line 
Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  jointly 
negotiate,  enter  into,  or  amend 
service  contracts  with  shippers  for 
the  transportation  of  cargo  between 
all  United  States  ports  and  points 
and  all  foreign  ports  and  points. 
The  parties  would  also  be  permitted 
to  discuss  and  agree  upon  rates, 
rules,  and  terms  and  conditions  of 
service  applicable  to  service . 
contracts  and  would  permit  the 
parties  to  reconcile  revenues  earned 
under  a  particular  agreement  to  the 
extent  necessary  to  maximize 
efficiencies  in  the  service. 


A^eement  No. :  203-01 1669 

Title:  ATL/CMT  Cooperative  Working 

Agreement 
Parties: 

Associated  Transport  Line,  L.L.C. 
Crowley  Marine  Tansport 
Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to 
charger  space  to  each  other, 
coordinate  sailings,  utilize  common 
port  facilities,  exchange  equipment 
.  and  information,  and  discuss  and 
reach  nonbinding  agreement  on 
rates  in  the  trade  between  U.S.  Gulf 
ports,  and  U.S.  inland  points  via 
those  ports,  and  ports  and  points  in 
Colombia,  Mexico,  Trinidad,  and 
Venezuela.  The  parties  have 
requested  expedited  review. 

Agreement  No.:  217-011670 

Title:  Libra/FMC  Agreement  No.  232- 

01 1 642  (ECUA/ECSA)  Space 

Charter  Agreement 
Parties: 

Companhia  Libra  de  Navegacao 
("Libra")  East  Coast  United  States/ 

East  Coast  South  America  ("ECUA/ 
ECSA")  Vessel  Sharing  Agreement 
FMC  Agreement  No.  232-011642 
Synopsis:  The  proposed  Agreement 
permits  the  ECUA/ECSA  Vessel 
Sharing  Agreement  to  charter  space 
to  Libra  in  the  trade  between  ports 
on  the  East  Coast  of  the  United 
States  (Eastport,  ME  to  Key  West, 
FL)  and  ports  in  Argentina,  Brazil, 
Paraguay,  Uruguay  and  Venezuela. 

Agreement  No.:  232-011671 

Title:  Med-Pacific  Express/Contship 

Space  Charter  and  Sailing 

Agreement 
Parties: 

d'Amico  Societa  di  Navigazione 
S.p.A.  and  Italia  di  Navigazione, 
S.p.A.  d/b/a  Med-Pacific  Express 
("Med-Pacific") 
Contship  Containerlines  Limited         ~ 
("Contship") 
Synopsis:  The  proposed  Agreement 
would  permit  Med-Pacific  to 
charter  space  to  Contship  on  vessels 
it  operates  in  the  trade  between 
United  States  Pacific  Coast  ports 
and  ports  in  countries  bordering  on 
the  Mediterranean  Sea.  It  would 
also  permit  them  to  agree  on  certain 
aspects  of  sailings  in  the  trade  and 
'on  other  cooperative  activities 
related  to  the  chartering  of  space. 

Agreement  No.:  203-01 1672 

Title:  CSAV  Group  Cooperative  Working 

Agreement 
Parties: 

Compania  Sud  Americana  de  Vapores 

S.A. 
Euroatlantic  Container  Line  S.A. 


44926 


Federal  Register /Vol.  64.  No.  159 /Wednesday,  August  18,  1999 /Notices 


Braztrans  Transportes  Maritimos 
Limitada 

Montemar  Maritima  S.A. 

Companhia  Libra  de  Navegacao 
Synopsis:  The  proposed  agreement 
would  authorize  any  two  or  more 
parties  to  coordinate  and  rationalize 
all  aspects  of  their  operations, 
including  the  chartering  of  vessels 
and  vessel  space,  coordinate 
sailings,  interchange  equipment, 
and  share  facilities  in  the  trade 
between  ports  and  inland  points  in 
the  United  States  and  ports  and 
inland  points  worldwide. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  13, 1999. 
RiHudd  D.  Murphy, 
Assistant  Secretary. 

[FR  Doc.  99-21436  Filed  &-17-99;  8.45  am] 
BUJN6  CODE  STSO-OI-II 


FEDERAL  MARfTHIE  COMMISSION 

Security  tor  the  Protection  of  ttw 
PuMlcj  IndewifiWIcetlon  of  Peeeenjere 
lor  nanpenoniMnce  Of  i  leiisputuiuun, 
IssiMnoe  of  OertMcete  (Performwics) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.G.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
American  Classic  Voyages  Company, 

1380  Port  of  New  Orleans  Place,  New 

Orleans,  LA  70130-1890 
Vessel:  Columbia  Queen 

American  West  Steamboat  Company 
LLC,  2  Union  Square,  601  Union 
Street,  Suite  4343.  Seattle,  WA  98101 

Vesse7:  Queen  of  the  West 

Carnival  Corporation,  3655  NW  87th 
Avenue,  Miami,  FL  33178-2193 

Vessels:  Carnival  Spirit  and  Carnival 
Victory 

Celebrity  Cruises  Inc.  (d/b/a  Celebrity 
Cruises),  1050  Caribbean  Way,  Miami, 
FL  33132 

Vessels:  Millennium,  Millenniiun  U, 
Millennium  HI  and  Millennium  IV 

New  Commodore  Cruise  Lines  Limited 
(d/b/a  Crown  Cruise  Line),  4000 
Hollywood  Blvd.,  Suite  385  South, 
Hollywood,  FL  33021 

Vessel:  Crown  Dynasty 

New  Commodore  Cruise  Lines  Limited 
(d/b/a  Capri  Cniises),  4000 


Hollywood  Blvd.,  Suite  385  South. 
Hollywood,  FL  33021 

Vessel:  Enchanted  Capri 

New  Commodore  Cruise  Lines  Limited 
(d/b/a  Commodore  Cruise  Line),  4000 
Hollywood  Blvd.,  Suite  385  South, 
Hollywood,  FL  33021 

Vessel:  Enchanted  Isle 

New  Commodore  Cruise  Lines  Limited 
(d/b/a  Commodore  Day  Cruises),  4000 
Hollywood  Blvd.,  Suite  385  South, 
Hollywood,  FL  33021 

Vessel:  Enchanted  Sun 

New  Commodore  Cruise  Lines  Limited 
(d/b/a  World  Explorer  Cruises).  4000 
Hollywood  Blvd.,  Suite  385  South, 
Hollywood,  FL  33021 

Vessel:  Universe  Explorer 

Norwegian  Cruise  Line  Limited  (d/b/a 
Norwegian  Cruise  Line  and  Orient 
Lines),  7665  Corporate  Center  Drive, 
Miami,  FL  33126 

Vessel:  Crown  Odyssey 
Dated:  August  13, 1999. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

[FR  Doc.  99-21438  Filed  8-17-99;  8:45  amj 

BIUJNG  COOE  a730-01-M 

FEDERAL  MARITIME  COMMISSION 

Security  tar  the  Protection  of  the 
PvUne;  nnenciel  Reeponeibility  To 
Meet  Uebmty  Incurred  for  Death  or 
Injury  to  Peeeengers  or  Other  Peraone 
on  Voyagee;  leeuance  of  Certificeto 
(Caeualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
American  West  Steamboat  Company 

LLC  and  QW  Boat  Company  LLC,  2 

Union  Square,  601  Union  Street,  Suite 

4343,  Seattle,  WA  98101 
Vessel:  Queen  of  the  West 

Carnival  Corporation  and  Utopia 
Cruises,  Inc.,  3655  NW  87th  Avenue, 
Miami,  FL  33178-2193 

Vessel:  Carnival  Triumph 

Disney  Cruise  Vacations,  Inc.,  Magical 
Cruise  Company,  Limited  (d/b/a 
Disney  Cruise  Line)  and  E)CL  Services 
Ltd.,  210  Celebration  Place,  Suite  400, 
Celebration,  FL  34747-4600 

Vessel:  Disney  Wonder 


Holland  America  Line  Westour  Inc., 
Holland  America  Line  N.V.  and  HAL 
Nederland  N.V.,  300  Elliot  Avenue 
West,  Seattle.  WA  981 1 9 

Vessels:  Volendam  and  Zaandam 

Norwegian  Cruise  Line  Limited  (d/b/a 
Norw^ian  Cruise  Line  and  Orient 
Lines)  and  Orient  Lines  Ltd.,  7665 
Corporate  Center  Drive,  Miami,  FL 
33126 

Vessel:  Crown  Odyssey 

Norwegian  Cause  Line  Limited  (d/b/a 
Norwegian  Cruise  Line),  7665 
Corporate  Center  Drive,  Miami,  FL 
33126 

Vessel:  Norwegian  Sky 
Dated:  August  13, 1999. 

Ronald  D.  Murphy. 

Assistant  Secretary. 

(FR  Doc.  21437  Filed  8-17-99;  8:45  am] 

MJJNQ  COOE  t7S0-<n-« 


FEDERAL  MARITIME  COMMISSION 
[Doclwt  No.  99-16] 

Carolina  Marine  Handling,  Inc.  v.  South 
Carolina  State  Porte  Authority, 
Charleaton  Naval  Complex 
Redevelopment  Autliorlty,  Charleeton 
International  f*ro|ecte  Inc.,  and 
Charleeton  IntematiorMil  Ports,  LLC; 
Notice  of  Rling  of  Complaint  and 
Aaeignment 

Notice  is  given  that  a  complaint  was 
filed  by  Carolina  Marine  Handling,  Inc. 
("Complainant"),  against  South  Carolina 
State  Ports  Authority  ("SPA"), 
Charleston  Naval  Complex 
Redevelopment  Authority  ("RDA"), 
Charleston  International  Projects,  Inc. 
("CIP"),  and  Charleston  International 
Ports,  LLC  ("CIP"),  herein  collectively 
referred  to  as  ("Respondents").  The 
complaint  was  served  on  August  13, 
1999.  Complainant  alleges  that 
Respondents  violated  sections  10(d)(1) 
and,  pursuant  to  provisions  of  section 
20(e)(3),  sections  10(b)(ll),  10(b)(l2), 
10(d)(3)  and  10(d)(4)  of  the  Shipping 
Act  of  1984. 46  U.S.C.  app.  1709(d)(1) 
and,  pursuant  to  the  provisions  of 
§  1719(e)(3),  §§  1709(b)(ll),  (b)(12,  (d)(3) 
and  (d)(4),  by  refusal  to  negotiate  with 
or  to  make  available  to  Complainant 
adequate  and  suitable  terminal,  pier, 
dock,  and  storage  facilities:  interference 
with  Complainants  right  to  use  of  such 
facilities;  and  by  granting  terminal  space 
and  concessions  to  Respondent  CIP  and 
others  while  unreasonably  denying 
comparable  terminal  space  and 
concessions  to  Complainant. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held. 
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shall  c  ommence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
givenjby  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispultb  resolution.  The  hearing  shall 
inclu^  oral  testimony  and  cross- 
examioation  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
mateiuBl  fact  that  cannot  be  resolved  on 
the  baiis  of  sworn  statements,  affidavits, 
depo^^ons,  or  other  documents  or  that 
the  n^^ure  oif  the  matter  in  issue  is  such 
that  ah  oral  hearing  and  cross- 
examination  are  necessary  for  the 
develt^ment  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61.  the  initial  decision  of  the 
presimng  officer  in  this  proceeding  shall 
be  issued  by  August  14,  2000,  and  the 
final  (jipcision  of  the  Commission  shall 
be  isstjed  by  December  12,  2000. 
Ronali|D.  Murphy, 
Assist^^t  Secretary. 

.  9&-21446  Filed  8-17-99;  8:45  am] 

( »0E  «73IM>1-M 


AL  MARITIME  COMMISSION 

Ocaaik  Freight  Forwarder  License 
Revodrtions 

Tha  federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoke!  pursuant  to  section  19  of  the 
Shipinhg  Act  of  1984  (46  U.S.C.  app. 
1718)  ^nd  the  regulations  of  the 
Comni^sion  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
effective  on  the  corresponding 
revocation  dates  shown  below: 
LicenM  No.:  3581 
Namei  Aleta  W.  Vernon  d/b/a  Danco 

Freight  Forwarding  Co. 
Addre^:  163  Deertract  Loop,  Stoneville, 

NC  2f7048 
Date  Revoked:  June  9,  1999 
Reason:  Failed  to  maintain  a  valid  bond. 
L/cen5|^  No.;  3408 
Namei  Atlanta  Customs  Brokers  and 

Frei^t  Forwarders,  Inc. 
Address:  650  Atlanta  South  Parkway, 

Ste.  ^50,  Atlanta,  GA  30349 
Date  Invoked :]une  15.  1999 
Reason:  Surrendered  license 

volutttarily. 
Ljce/isiE|No.;4056 

Namei  Brian  Min  d/b/a  B  &  A  Express 
Addrekk;  18747  Laurel  Park  Road, 

Rancno  Dominquez,  CA  90220 
Date  invoiced;  July  12, 1999 
Reasotit  Surrendered  license 

voluiitarily. 

L/cens|9iNo.;2947 

Naine:j.|Cintetsu  Intermodal  (U.S.A.), 
Inc. 


Address:  1035  Watson  Center  Road, 

Carson,  CA  90745 
Date  Revoked:  May  1, 1999 
Reason:  Surrendered  license 

volimtarily. 

License  No..- 1234 

Name:  Margarita  T.  Kuyoomjian  d/b/a 

California  International  Forwarders 
Address:  502  S.  Irving  Blvd.,  Los 

Angeles.  CA  90020 
Date  Revoked:  April  29,  1999 
Reason:  Surrendered  license 

volimtarily. 
License  No.;  3138 

Name:  Multi-Modal  International,  Inc. 
Address:  3531  Casa  Real  Way,  P.O.  Box 

81873,  Las  Vegas,  NV  89180-1873 
Date  Revoked:  May  6, 1999 
Reason:  Surrendered  license 

voluntarily. 

License  No.;  4565 

Name:  Mundial  Forwarding,  Inc. 

Address:  918  Dunwood  Drive,  Houston, 

TX  77076 
Date  flevoiced;  June  8, 1999 
Reason:  Surrendered  license 

voluntarily. 
License  No.:  2806 
Name:  Oceanflight,  Inc. 
Address:  3199  Kinross  Court,  Hemdon, 

VA  20171 
Date  Revoked:  May  1, 1999 
Reason:  Surrendered  license 

voluntarily. 
License  No.;  2755 
Name:  Pasco  Associates  Linlited 

Partnership 
Address:  1050  17th  Street,  N.W.,  Ste. 

450,  Washington,  DC  20036 
Date  Revoked:  April  29. 1999 
Reason:  Surrendered  license 

voluntarily. 

License  No.:  2742 

Name:  Pegasus  (N.Y.)  Inc. 

Address:  175-01  Rockaway  Blvd..  Ste. 

203.  Jamaica,  NY  11434 
Date  Revoked:  March  27, 1999 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  No.;  2101 

Name:  Cosdel  International  Company, 

Inc. 
Address:  55  New  Montgomery  Street, 

San  Francisco,  CA  94105 
Date  flevoJted;  April  21, 1999 
Reason:  Surrendered  license 

voluntarily. 

License  No.;  4053 

Name:  Exincargo,  Inc. 

Address:  7855  NW  29th  Street,  Suite 

150,  Miami,  FL  33122 
Date  Revoked:  May  14,  1999 
Reason:  Surrendered  license 

voluntarily. 
License  No.;  3352 
Name:  Fairway  Express.  Inc. 
Address:  5250  W.  Century  Blvd..  Ste. 

415.  Los  Angeles,  CA  90045-5941 


Date  Revoked:  May  1, 1999 
Reason:  Surrendered  license 
volimtarily. 

License  No.;  1896 

Name:  Fernando  Rogus/Smith  & 

Johnson  (Warehouse)  Inc. 
Address:  c/o  Wilson  UTC,  Inc..  750 

Walnut  Avenue,  Cranford,  NJ  07016 
Date  Revoked:  May  5,  1999 
Reason:  Surrendered  license 

voluntarily. 

License  No. ;  404  7 

Name:  Heywal  Soo  Kahng  d/b/a 

Maturity  International  Transport 
Address:  2039  W.  Artesia  Blvd..  St  144. 

Torrance,  CA  90504 
Date  Revoked:  April  30.  1999 
Reason:  Surrendered  license 

voluntarily. 

License  No.:  4155 

Name:  King  Senderax,  Inc.  d/b/a  King 

Senderax  Cargo 
Address:  17310  Crenshaw  Blvd., 

Torrance,  CA  90504 
Date  Revoked:  June  8.  1999 
Reason:  Surrendered  license 

voluntarily. 

License  No.;  2039 

Name:  Seven  Seas  Brokers  Inc. 

Address:  5453  N.W.  72nd  Avenue,  P.O. 

Box  661109,  Miami  Springs,  FL 

33266-1109 
Date  Revoked:  May  27,  1999 
Reason:  Surrendered  license 

voluntarily. 

License  No.;  3848 

Name:  Suanna  Widjaja  Rossi  and  Robert 

William  Rossi  d/b/a  Neptune 

Forwarding  Co. 
Address:  2127  Kendall  Way,  Acworth. 

GA  30102 
Date  Revoked:  June  7, 1999 
Reason:  Surrendered  license 

voluntarily. 

License  No.:  795 

Name:  The  Svensson  Shipping  Agency, 

Inc. 
Address:  802  Garfield  Avenue,  Duluth, 

MN  55802 
Date  flevoJted;  June  17. 1999 
Reason:  Faled  to  maintain  a  valid  bond. 
License  No.:  4325 
Name:  Trico  American  Air  Freight  & 

Forwarding  Co. 
Address:  5433  Eagle  Industrial  Court. 

Hazelwood,  MO  63042 
Date  Revoked:  June  23, 1999 
Reason:  Surrendered  license 

voluntarily. 

License  No.:  732 

Name:  Universal  Transport  (N.J.) 

Corporation 
Address:  One  Parker  Plaza.  Fort  Lee,  NJ 

07024-2941 
Date  Revoked:  June  29, 1999 
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Reason:  Surrendered  license 

voluntarily. 
T.  A.  Zook, 

Deputy  Director,  Bureau  of  Tariffs, 
Certification  and  Licensing. 
IFR  Doc.  99-21439  Filed  &-17-99;  8:45  am] 
BNJJNQ  cooe  mo-ai-ii 


FEDERAL  yARITIME  COMMISSION 
[Doetat  No.  99-15] 
NoHce  of  In v—tlgtion 

Notice  is  given  that  the  Commission, 
on  August  13, 1999,  served  an  Order  of 
Investigation  and  Hearing  on 
respondents  David  P.  Kelly  and  West 
Inmes  Shipping  and  Trading,  Inc.  The 
Order  institutes  a  formal  investigation  to 
determine  whether  respondents  violated 
sections  8(a)(1),  10(a)(1),  19(a)  and 
19(b)(1)  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  §§  1707(a)(1).  1709(a)(1), 
1718(a)  and  1718(b)(1),  by  operating  as 
a  non-vessel-operating  common  carrier 
without  a  tariff  on  file  with  the 
Commission  prior  to  May  1. 1999,  and 
thereafter  without  a  license,  a  publicly 
available  tariff,  a  bond  or  odier  form  of 
surety;  and  by  providing  inaccurate 
descriptions  of  cargo  to  ocean  common 
carriers  in  order  to  obtain  lower  rates. 
Moreover,  should  violations  be  found, 
the  proceeding  will  determine  whethw 
to  impose  dvu  penalties  and,  if  so,  in 
what  amount,  and  whether  to  issue  an 
appropriate  cease  and  desist  order.  The 
full  text  of  the  Order  may  be  viewed  on 
the  Commission's  home  page  at 
www.finc.gov,  or  at  the  Office  of  the 
Secretary,  Room  1046,  800  N.  Capitol 
Street,  NW,  Washington,  DC.  Any 
person  may  file  a  petition  for  leave  to 
intervene  in  accordance  with  46  CFR 
502.72. 

Rmuld  D.  Murphy, 
•  Assistant  Secretary. 

[FR  Doc.  99-21440  Filed  8-17-99;  8:45  am] 
MUMQ  CODE  CTSO-OI-a 


FEDERAL  RESERVE  SYSTEM 

Fonnatlofw  of,  Acquisitions  by,  and 
Mergers  of  Bank  HokNng  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 


owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throu^out  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  13, 
1999. 

A.  Federal  Reserve  Bank  of  Adanta 

(Lois  Berthaiune,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713:    ' 

1.  Community  National 
Bancorporation,  Ashbum,  Georgia;  to 
acquire  100  percent  of  the  voting  shares 
of  Cumberland  National  Bank,  St. 
Marys,  Georgia,  (in  organization). 

2.  Equitex,  Inc.,  Englewood,  Colorado; 
to  become  a  bank  holding  company  by 
acquiring  100  pmcent  of  the  voting 
shares  of  First  TeleBanc  Corporation, 
Boca  Raton,  Florida,  and  thereby 
indirectly  acquire  Net  First  National 
Bank,  Boca  Raton,  Florida. 

3.  Florida  Business  Bancgroup,  Inc., 
Tampa,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bay 
Cities  Bank,  Tampa,  Florida,  (in 
organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  13, 1999. 
Jennifer ).  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  99-21432  Filed  8-17-99:  8:45  am) 
BIUJNG  CODE  8210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doclwt  No.  98IM)374] 

International  Conference  on 
Harmonlsation;  Guidance  on 
Specifications:  Test  Procedures  and 
Acceptance  Criteria  for 
Blolectmologlcai/Blologlcal  Products 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guidance  entitled  "Q6B  Specifications: 
Test  Procedures  and  Acceptance  Criteria 
for  Biotechnological/Biological 
Products."  The  guidance  was  prepared 
under  the  auspices  of  the  Intemaitional 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Hiunan  Use 
(ICH).  The  guidance  provides  guidance 
on  general  principles  for  the  selection  of 
test  procedures  and  the  setting  and 
jtistffication  of  acceptance  criteria  for 
biotechnological  and  biological 
products.  The  guidance  is  intended  to 
assist  in  the  establishment  of  a  uniform 
set  of  international  specifications  for 
biotechnological  and  biological 
products  to  support  new  marketing 
appUcations. 

DATES:  Effiective  August  18, 1999. 
Submit  written  comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  nn.  1061,  Rockville,  MD  20852. 
Copies  of  the  guidance  are  available 
from  the  Drug  Information  Branch 
(HFD-210),  Center  for  Drug  Evaluation 
and  Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-4573. 
Single  copies  of  the  guidance  may  be 
obtained  by  mail  from  the  Office  of 
Commtmication.  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  1401  Rockville  Pike. 
Rockville.  MD  20852,  or  by  calling  the 
CBER  Voice  Information  System  at  1- 
800-835-4709  or  301-827-1800.  Copies 
may  be  obtained  bom  CBER's  FAX 
biformation  System  at  1-888-CBER- 
FAX  or  301-827-3844. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neil  D.  Goldman,  Center  for  Biologies 

Evaluation  and  Research  (HFM-20). 

Food  and  Drug  Administration. 

1401  Rockville  Pike,  Rockville,  MD 

20852, 301-827-0377. 
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Regai  ding  ICH:  Janet  J.  Showalter. 
Office  of  Health  Affairs  {HFY-20). 
Fottd  and  Drug  Administration, 
sabo  Fishers  Lane,  Rockville,  MD 
20957.  301-827-0864. 

SUPPLiMENTARY  INFORMATION:  In  recent 
years,  p^any  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promo^^  international  harmonization  of 
regulatory  requirem^nts.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goa^s  of  harmonization  is  to  identify 
and  thai  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  ^ras  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatijiles  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  cdksumer  representatives  and 
others. 1  ICH  is  concerned  with 
harmoh^zation  of  technical 
requirements  for  the  registration  of 
pharm^eutical  products  among  three 
regions;  The  European  Union,  Japan, 
and  th^United  States.  The  six  ICH 
sponsc|iis  are  the  European  Commission, 
the  Eu^^pean  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfark  the  Japanese  Pharmaceutical 
Manufactiu^rs  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provid^  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  iCH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsoTB  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organisation,  the  Canadian  Health 
Protectjbn  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  June  9, 1998 
(63  FR  31506),  FDA  published  a  dralt 
tripartite  guidance  entitled  "Q6B 
Specifi|3ations:  Test  Procedxues  and 
Acceptfidce  Criteria  for 
Biotecliiiological/Biological  Products." 
The  notice  gave  interested  persons  an 
opportttkity  to  submit  comments  by  July 
24. 19^. 

Afteij  :onsideration  of  the  comments 
receiveq  and  revisions  to  the  guidance, 
a  final  d^^  of  the  guidance  was 
submit  ( id  to  the  ICH  Steering 
Commit  :ee  and  endorsed  by  the  three 


participating  regulatory  agencies  on 
March  11, 1999. 

In  accordance  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27,  1997),  this  document  hsis 
been  designated  a  guidance,  rather  than 
a  guideline. 

The  guidance  provides  guidance  on 
general  principles  for  the  selection  of 
test  procedures  and  the  setting  and 
justification  of  acceptance  criteria  for 
biotechnological  and  biological 
products.  The  guidance  is  intended  to 
assist  in  the  establishment  of  a  uniform 
set  of  international  specifications  for 
biotechnological  and  biological 
products  to  support  new  marketing 
applications. 

This  guidance  represents  the  agency's 
current  thinking  on  the  selection  of  test 
procediues  and  the  setting  and 
justification  of  acceptance  criteria  for 
biotechnplogical  and  biological 
products.  It  does  not  create  or  confer 
any  rights  for  or  en  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
conunents  with  new  data  or  other  new 
information  pertinent  to  this  guidance. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guidance  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  niunber  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  guidance  is  available  on 
the  Internet  at  "http://www.fda.gov/ 
cder/guidance/index.htm"  or  at  CBER's 
Worid  Wide  Web  site  at  "http:// 
www.fda.gov/cber/publications.htm". 

The  text  of  the  guidance  follows: 

Q6B  Specifications:  Test  Procedures  and 
Acceptance  Criteria  for  Biotechnological/- 
Biological  Products* 
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1.0  Introduction 

1 . 1  Objective 

This  guidance  document  provides 
guidance  on  general  principles  for  the  setting 
and  justification,  to  the  extent  possible,  of  a 
uniform  set  of  international  specifications  for 
biotechnological  and  biological  products  to 
support  new  marketing  applications. 

1.2'  Background 

A  specification  is  defined  as  a  list  of  tests, 
references  to  analytical  procedures,  and 
appropriate  acceptance  criteria  which  are 
numerical  limits,  ranges,  or  other  criteria  for 
the  tests  described.  It  establishes  the  set  of 


biotechnological  and  biological  products.  It  does 
not  create  or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the  applicable  statute, 
regulations,  or  both. 
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criteria  to  which  a  drug  substance,  drug 
product,  or  materials  at  other  stages  of  its 
manu&cture  should  conform  to  be 
considered  acceptable  for  its  intended  use. 
"Conformance  to  specification"  means  that 
the  drug  substance  and  drug  product,  when 
tested  according  to  the  listed  analytical 
procedures,  will  meet  the  acceptance  criteria. 
SpeciScations  are  critical  quality  standards 
that  are  proposed  and  justified  by  the 
manufacturer  and  approved  by  regulatory 
authorities  as  conditions  of  approval. 

Specifications  are  one  part  of  a  total 
control  strategy  designed  to  ensure  product 
quality  and  consistency.  Other  parts  of  this 
strategy  include  thorough  product 
characterization  during  development,  upon 
which  many  of  the  specifications  are  based, 
adherence  to  good  manu&cturing  practices,  a 
validated  manufacturing  process,  raw 
materials  testing,  in-process  testing,  stability 
testing,  etc. 

Specifications  are  chosen  to  confirm  the 
quality  of  the  drug  substance  and  drug 
product  rather  than  to  establish  full 
characterization  and  should  focus  on  those 
molecular  and  biological  characteristics 
foimd  to  be  usefiil  in  ensuring  the  safety  and 
efficacy  of  the  product. 

1.3   Scope 

The  principles  adopted  and  explained  in 
this  document  apply  to  proteins  and 
polypeptides,  their  derivatives,  and  products 
of  which  they  are  components  (e.g., 
conjugates).  These  proteins  and  polypeptides 
are  produced  from  recombinant  or 
nonrecombinant  cell-culture  expression 
systems  and  can  be  highly  purified  and 
characterized  using  an  appropriate  set  of 
analytical  procedures. 

The  principles  outlined  in  this  document 
may  also  apply  to  other  product  types,  such 
as  proteins  and  polypeptides  isolated  from 
tissues  and  body  fluids.  To  determine 
appUcability,  manufacturers  should  consult 
with  the  appropriate  regulatory  authorities. 

This  document  does  not  cover  antibiotics, 
synthetic  peptides  and  polypeptides, 
heparins,  vitamins,  cell  metabolites, 
deoxyribonucleic  acid  (DNA)  products, 
allergenic  extracts,  conventional  vaccines, 
cells,  whole  blood,  and  cellular  blood 
components.  A  separate  ICH  draft  guidance, 
"Q6A  Specifications:  Test  Procedures  and 
Acceptance  Criteria  for  New  Drug  Substances 
and  New  Drug  Products:  Chemical 
Substances"  addresses  specifications  and 
other  criteria  for  chemical  substances. 

This  document  does  not  recommend 
specific  test  procedures  or  specific 
acceptance  criteria,  nor  does  it  apply  to  the 
regulation  of  preclinical  and/or  clinical 

research  material. 

« 

2.0  Principle*  for  Consideration  in  Setting 
SpedficatiGas 

2.1  Characterization 

Characterization  of  a  biotechnological  or 
biological  product  (which  includes  the 
determination  of  physicochemical  properties, 
biological  activity,  immimochemical 
properties,  purity,  and  impurities)  by 
appropriate  techniques  is  necessary  to  allow 
relevant  specifications  to  he  established. 
Acceptance  criteria  should  be  established 


and  justified  based  on  data  obtained  from  lots 
used  in  preclinical  and/or  clinical  studies, 
data  bom  lots  used  for  demonstration  of 
manufocturing  consistency,  data  bom 
stability  studies,  and  relevant  development 
data. 

Extensive  characterization  is  performed  in 
the  development  phase  and,  where 
necessary,  following  significant  process 
changes.  At  the  time  of  submission,  the 
product  should  have  been  compared  with  an 
appropriate  reference  standard,  if  available. 
When  feasible  and  relevant,  it  should  be 
compared  with  its  natural  counterpart.  Also, 
at  the  time  of  submission,  the  manufacturer 
should  have  established  appropriately 
characterized  in-house  reference  materials 
which  will  serve  for  biological  and 
physicochemical  testing  of  production  lots. 
New  analytical  technology  and  modifications 
to  existing  technology  are  continually  being 
developed  and  should  be  utilized  when 
appropriate. 

2.1.1  Physicochemical  properties 

A  physicochemical  characterization 
program  will  generally  include  a 
determination  of  the  composition,  physical 
properties,  and  primary  structiu«  of  the 
desired  product.  In  some  cases,  information 
regarding  higher-order  structure  of  the 
desired  product  (the  fidelity  of  which  is 
generally  inferred  by  its  biological  activity) 
may  be  obtained  by  appropriate 
physicochemical  methodologies. 

An  inherent  degree  of  structural 
heterogeneity  occurs  in  proteins  due  to  the 
biosynthetic  processes  used  by  living 
organisms  to  produce  them;  therefore,  the 
desired  product  can  be  a  mixture  of 
anticipated  post-translationally  modified 
forms  (e.g.,  glycoforms).  These  forms  may  be 
active  and  their  presence  may  have  no 
deleterious  effect  on  the  safety  and  efficacy 
of  the  product  (section  2.1.4).  The 
manufecturer  should  define  the  pattern  of 
heterogeneity  of  the  desired  product  and 
demonstrate  consistency  with  that  of  the  lots 
used  in  preclinical  and  clinical  studies.  If  a 
consistent  pattern  of  product  heterogeneity  is 
demonstrated,  an  evaluation  of  the  activity, 
efficacy,  and  safety  (including 
immunogenicity)  of  individual  forms  may 
not  be  necessary. 

Heterogeneity  can  also  be  produced  during 
manufecture  and/or  storage  of  the  drug 
substance  or  drug  product.  Since  the 
heterogeneity  of  these  products  defines  their 
quality,  the  degree  and  profile  of  this 
heterogeneity  should  be  characterized  to 
ensure  lot-to-lot  consistency.  When  these 
variants  of  the  desired  product  have 
properties  comparable  to  those  of  the  desired 
product  with  respect  to  activity,  efficacy,  and 
safety,  they  are  considered  product-related 
substances.  When  process  (Ganges  and 
degradation  products  result  in  heterogeneity 
patterns  that  differ  bom  those  observed  in 
the  material  used  during  preclinical  and 
clinical  development,  the  significance  of 
these  alterations  should  be  evaluated. 

Analytical  methods  to  elucidate 
physicochemical  properties  are  listed  in 
appendix  6.1.  New  analytical  technology  and 
modifications  to  existing  technology  are 
continually  being  developed  and  should  be 
utilized  when  appropriate. 


For  the  purpose  of  lot  release  (section  4), 
an  appropriate  subset  of  these  methods 
should  be  selected  and  justified. 

2.1.2  Biological  activity 

Assessment  of  the  biological  properties 
constitutes  an  equally  essential  step  in 
establishing  a  complete  characterization 
profile.  An  important  property  is  the 
biological  activity  that  describes  the  specific 
ability  or  capacity  of  a  product  to  achieve  a 
defined  biological  effect. 

A  valid  biological  assay  to  measure  the 
biological  activity  should  be  provided  by  the 
manufecturer.  Examples  of  procedures  used 
to  measure  biological  activity  include: 

•  Animal-based  biological  assays,  which 
measure  an  organism's  biological  response  to 
the  product; 

•  Cell  culture-based  biological  assays, 
which  measure  biochemical  or  physiological 
response  at  the  cellular  level;  and 

•  Biochemical  assays,  which  measure 
biological  activities  such  as  enzymatic 
reaction  rates  or  biological  responses  induced 
by  immunological  interactions. 

Other  procedures,  such  as  ligand  and 
receptor  binding  assays,  may  be  acceptable. 

Potency  (expressed  in  units)  is  the 
quantitative  measure  of  biological  activity 
based  on  the  attribute  of  the  product  that  is 
linked  to  the  relevant  biological  properties, 
whereas  quantity  (expressed  in  mass)  is  a 
physicochemical  measure  of  protein  content. 
Mimicking  the  biological  activity  in  the 
clinical  situation  is  not  always  necessary.  A 
correlation  between  the  expected  clinical 
response  and  the  activity  in  the  biological 
assay  should  be  established  in 
pharmacodynamic  or  clinical  studies. 

The  results  of  biological  assays  should  be 
expressed  in  units  of  activity  calibrated 
against  an  international  or  national  reference 
standard,  when  available  and  appropriate  for 
the  assay  utilized.  Where  no  such  reference 
standard  exists,  a  characterized  in-house 
reference  material  should  be  established  and 
assay  results  of  production  lots  reported  as 
in-house  units. 

Often,  for  complex  molecules,  the 
physicochemical  information  may  be 
extensive  but  unable  to  confirm  the  higher- 
order  structure  which,  however,  can  be 
inferred  fix>m  the  biological  activity.  In  such 
cases,  a  biological  assay,  with  wider 
confidence  limits,  may  be  acceptable  when 
combined  with  a  specific  quantitative 
measure.  Importantly,  a  biological  assay  to 
measure  the  biological  activity  of  the  product 
may  be  replaced  by  physicochemical  tests 
only  in  those  instances  where: 

•  Sufficient  physicochemical  information 
about  the  drug,  including  higher-order 
structure,  can  be  thorou^y  established  by 
such  physicochemical  methods,  and  relevant 
correlation  to  biologic  activity  demonstrated; 
and 

•  There  exists  a  well-established 
manufacturing  history. 

Where  physicochemical  tests  alone  are 
used  to  quantitate  the  biological  activity 
(based  on  appropriate  correlation),  results 
should  be  expressed  in  mass. 

For  the  purpose  of  lot  release  (section  4), 
the  choice  of  relevant  quantitative  assay 
(biological  and/or  physicochemical)  should 
be  justified  by  the  manufacturer. 
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2.1.3  1 1  imunochemical  properties 

Whdij  an  antibody  is  the  desired  product, 
its  imiplunological  properties  should  be  fully 
charadt^rized.  Binding  assays  of  the  antibody 
to  purjQed  antigens  and  defined  regions  of 
antige^^  should  be  performed,  as  feasible,  to 
detern^ine  affinity,  avidity  and 
immui^^reactivity  (including  cross- 
reactiyily).  In  addition,  the  target  molecule 
bearing  the  relevant  epitope  should  be 
biochettiically  defined  and  the  epitope  itself 
definedi  when  feasible. 

For  f  ^me  drug  substances  or  drug 
produ(^fs,  the  protein  molecule  may  need  to 
be  examined  using  immunochemical 
proceqiires  (e.g.,  enzyme  linked 
immunosorbent  assay  (ELISA),  Western-blot) 
utilizii;i|  antibodies  that  recognize  different 
epitope$  of  the  protein  molecule. 
ImmuQochemical  properties  of  a  protein  may 
serve  tp|  establish  its  identity,  homogeneity, 
or  serve  to  quantify  it. 
lunochemical  properties  constitute 
^se  criteria,  all  relevant  information 
ig  to  the  antibody  should  be  made 

ty,  impurities,  and  contaminants 

The  oetermination  of  absolute,  as  well  as 
relativ0)  purity  presents  considerable 
analytiqal  challenges,  and  the  results  are 
highly imethod  dependent.  Historically,  the 
relativ^jpurity  of  a  biological  product  has 
been  ejcbressed  in  terms  of  specific  activity 
(units  of  biological  activity  per  milligram  of 
produqtl,  which  is  also  highly  method 
depenijtnt.  Consequently,  the  purity  of  the 
drug  sikbstance  and  drug  product  is  assessed 
by  a  cG|4ibination  of  analytical  procedures. 

Due  It)  the  unique  biosynthetic  production 
process  iand  molecular  characteristics  of 
bioteclj^ological  and  biological  products,  the 
drug  sikbstance  can  include  several  molecular 
entitle^  pr  variants.  When  these  molecular 
entitiel  jare  derived  from  anticipated  post- 
translaijonal  modification,  they  are  part  of 
the  desired  product.  When  variants  of  the 
desired  product  are  formed  during  the 
manuf^ituring  process  and/or  storage  and 
have  p^perties  comparable  to  the  desired 
producit|  they  are  considered  product-related 
substaktes  and  not  impurities  (section  2.1.1). 

Individual  and/or  collective  acceptance 
criteria  for  product-related  substances  should 
be  set,  BE  appropriate. 

For  tjie  purpose  of  lot  release  (section  4), 
an  appropriate  subset  of  methods  should  be 
selected  and  justified  for  determination  of 


jurities 

lition  to  evaluating  the  purity  of  the 
Ostance  and  drug  product,  which  may 
be  composed  of  the  desired  product  and 
multiple  product-related  substances,  the 
manufacturer  should  also  assess  impurities 
which  »ay  be  present.  Impurities  may  be 
either  ji^cess-  or  product-related.  They  can 
be  of  Lipwn  structure,  partially 
characWized,  or  unidentifled.  When 
adequate  quantities  of  impurities  can  be 
generated,  these  materials  should  be 
characl|qrized  to  the  extent  possible  and, 
where  tipssible,  their  biological  activities 
should  lie  evaluated. 

Proo  !i  is-related  impurities  encompass 
those  t!  ifat  are  derived  from  the 


manufacturing  process,  i.e.,  cell  substrates 
(e.g.,  host  cell  proteins,  host  cell  DNA),  cell 
culture  (e.g.,  inducers,  antibiotics,  or  media 
components),  or  downstream  processing  (see 
appendix,  section  6.2.1).  Product-related 
impurities  (e.g.,  precursors,  certain 
degradation  products)  are  iftolecular  variants 
arising  during  manufjacture  and/or  storage 
that  do  not  have  properties  comparable  to 
those  of  the  desired  product  with  respect  to 
activity,  efficacy,  and  safety. 

Further,  the  acceptance  criteria  for 
impurities  should  be  based  on  data  obtained 
from  lots  used  in  preclinical  and  clinical 
studies  and  manufacturing  consistency  lots. 

Individual  and/or  collective  acceptance 
criteria  for  impurities  (product-related  and 
process-related)  should  be  set,  as  appropriate. 
Under  certain  circumstances,  acceptance 
criteria  for  selected  impurities  may  not  be 
necessary  (section  2.3). 

Examples  of  analj'tical  procedures  that 
may  be  employed  to  test  for  the  presence  of 
impurities  are  listed  in  appendix  6.2.  New 
analytical  technology  and  modifications  to 
existing  technology  are  continually  being 
developed  and  should  be  utilized  when 
appropriate. 

For  the  purpose  of  lot  release  (section  4), 
an  appropriate  subset  of  these  methods 
should  be  selected  and  justified. 

•     Contaminants 

Contaminants  in  a  product  include  all 
adventitiously  introduced  materials  not 
intended  to  be  part  of  the  manufacturing 
process,  such  as  chemical  and  biochemical 
materials  (e.g.,  microbial  proteases)  and/or 
microbial  species.  Contaminants  should  be 
strictly  avoided  and/or  suitably  controlled 
with  appropriate  in-process  acceptance 
criteria  or  action  limits  for  drug  substance  or 
drug  product  specifications  (section  2.3).  For 
the  special  case  of  adventitious  viral  or 
mycoplasma  contamination,  the  concept  of 
action  limits  is  not  applicable,  and  the 
strategies  proposed  in  ICH  guidances  "Q5A 
Quality  of  Biotechnological/Biological 
Products:  Viral  Safety  Evaluation  of 
Biotechnology  Products  Derived  from  Cell 
Lines  of  Human  or  Animal  Origin"  and  "QSD 
Quality  of  Biotechnological/Biological 
Products:  Derivation  and  Characterization  of 
Cell  Substrates  Used  for  Production  of 
Biotechnological/Biological  Products" 
should  be  considered. 

2.1.5  Quantity 

Quantity,  usually  measured  as  protein 
content,  is  critical  for  a  biotechnological  and 
biological  product  and  should  be  determined 
using  an  appropriate  assay,  usually 
physicochemical  in  nature.  In  some  cases,  it 
may  be  demonstrated  that  the  quantity  values 
obtained  may  be  directly  related  to  those 
found  using  the  biological  assay.  When  this 
correlation  exists,  it  may  be  appropriate  to 
use  measurement  of  quantity  rather  than  the 
measurement  of  biological  activity  in 
manufacturing  processes,  such  as  filling. 

2.2  Analytical  Considerations 

2.2.1  Reference  standards  and  reference 
materials 

For  drug  applications  for  new  molecular 
entities,  it  is  unlikely  that  an  international  or 
national  standard  will  be  available.  At  the 


time  of  submission,  the  manufacturer  should 
have  established  an  appropriately 
characterized  in-house  primary  reference 
material,  prepared  from  lot(s)  representative 
of  production  and  clinical  materials.  In- 
house  working  reference  material(s)  used  in 
the  testing  of  production  lots  should  be 
calibrated  against  this  primary  reference 
material.  Where  an  international  or  national 
standard  is  available  and  appropriate, 
reference  materials  should  be  calibrated 
against  it.  While  it  is  desirable  to  use  the 
same  reference  material  for  both  biological 
assays  and  physicochemical  testing,  in  some 
cases,  a  separate  reference  material  n)ay  be 
necessary.  Also,  distinct  reference  materials 
for  product-related  jfibstances,  product- 
related  impurities,  and  process-related 
impurities  may  need  to  be  established.  When 
appropriate,  a  description  of  the  manufacture 
and/or  purification  of  reference  materials 
shnuIH  he  inrhiHpH  in  the  application. 
Documentation  of  the  characterization, 
storage  conditions,  and  formulation 
supportive  of  reference  material(s)  stability 
■should  also  be  provided. 

2.2.2  Validation  of  analytical  procedures 

At  the  time  the  application  is  submitted  to 
the  regulatory  authorities,  applicants  should 
have  validated  the  analytical  procedures 
used  in  the  specifications  in  accordance  with 
the  ICH  guidances  "Q2A  Validation  of 
Analytical  Procedures:  Definitions  and 
Terminology"  and  "Q2B  Validation  of 
.  Analytical  Procedures:  Methodology,"  except 
where  there  are  specific  issues  for  unique 
tests  used  for  analyzing  biotechnological  and 
biological  products. 

2.3  Process  Controls 
.  2.3.1  Process-related  considerations 

Adequate  design  of  a  process  and 
knowledge  of  its  capability  are  part  of  the 
strategy  used  to  develop  a  manufacturing 
process  that  is  controlled  and  reproducible, 
yielding  a  drug  substance  or  drug  product 
that  meets  specifications.  In  this  respect, 
limits  are  justified  based  on  critical 
information  gained  from  the  entire  process 
spanning  the  period  from  early  development 
through  commercial-scale  production. 

For  certain  impurities,  testing  of  either  the 
drug  substance  or  the  drug  product  may  not 
be  necessary  and  may  not  need  to  be 
included  in  the  specifications  if  efficient 
control  or  removal  to  acceptable  levels  is 
demonstrated  by  suitable  studies.  This 
testing  can  include  verification  at 
commercial  scale  in  accordance  with  regional 
regulations.  It  is  recognized  that  only  limited 
data  may  be  available  at  the  time  of 
submission  of  an  application.  This  concept 
may,  therefore,  sometimes  be  implemented 
af^er  marketing  authorization,  in  accordance 
with  regional  regulations. 

2.3.2  In-process  acceptance  criteria  and 
action  limits 

In-process  tests  are  performed  at  critical 
decision-making  steps  and  at  other  steps 
where  data  serve  to  confirm  consistency  of 
the  process  during  the  production  of  either 
the  drug  substance  or  the  drug  product.  The 
results  of  in-process  testing  may  be  recorded 
as  action  limits  or  reported  as  acceptance 
criteria.  Performing  such  testing  may 
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etiminate  the  need  for  testing  of  the  drug 
substance  or  drug  product  (section  2.3.1).  In- 
process  testing  for  adventitious  agents  at  the 
end  of  cell  cultture  is  an  example  of  testing 
for  which  acceptance  criteria  should  be 
established. 

The  use  of  internal  action  limits  by  the 
manufacturer  to  assess  the  consistency  of  the 
process  at  less  critical  steps  is  also  important. 
Data  obtained  during  development  and 
validation  runs  should  provide  the  basis  for 
provisional  action  limits  to  be  set  for  the 
manufacturing  process.  These  limits,  which 
are  the  responsibility  of  the  manufacturer, 
may  be  used  to  initiate  investigation  or 
further  action.  They  should  be  further  refined 
as  additional  manufacturing  experience  and 
data  are  obtained  after  product  approval. 

2.3.3  Raw  materials  and  excipient 
speciRcations 

The  quality  of  the  raw  materials  used  in 
the  production  of  the  drug  substance  (or  drug 
product)  should  meet  standards  appropriate 
for  their  intended  use.  Biological  raw 
materials  or  reagents  may  require  careful 
evaluation  to  establish  the  presence  or 
absence  of  deleterious  endogenous  or 
adventitious  agents.  Procediues  that  make 
use  of  affinity  chromatography  (for  example, 
employing  monoclonal  antibodies)  should  be 
accompanied  by  appropriate  measures  to 
ensure  that  such  process-related  impurities 
or  potential  contaminants  arising  from  their 
production  and  use  do  not  compromise  the 
quality  and  safety  of  the  drug  substance  or 
drug  product.  Appropriate  information 
pertaining  to  the  antibody  should  be  made 
available. 

The  quality  of  the  excipients  used  in  the 
drug  product  formulation  (and  in  some  cases, 
in  the  drug  substance),  as  well  as  the 
container/closure  systems,  should  meet 
pharmacopoeia!  standards,  where  available 
and  appropriate.  Otherwise,  suitable 
acceptance  criteria  should  be  established  for 
the  nonpharmacopoeial  excipients. 

2.4  Phannacopoeial  Specifications 

Pharmacopoeias  contain  important 
requirements  pertaining  to  certain  analytical 
procedures  and  acceptance  criteria  which, 
where  relevant,  are  part  of  the  evaluation  of 
either  the  drug  substance  or  drug  product. 
Such  monographs,  applicable  to 
biotechnological  and  biological  products, 
generally  include,  but  are  not  limited  to,  tests 
for  sterility,  endotoxins,  microbial  limits, 
volume  in  container,  uniformity  of  dosage 
units,  and  particulate  matter.  With  respect  to 
the  use  of  pharmacopoeial  methods  and 
acceptance  criteria,  the  value  of  this  guidance 
is  linked  to  the  extent  of  harmonization  of 
the  analytical  procedures  of  the 
pharmacopoeias.  The  pharmacopoeias  are 
committed  to  developing  identical  or 
methodologically  equivalent  test  procedures 
and  acceptance  criteria. 

2.5  Release  Limits  Versus  Shelf-Life  Limits 

The  concept  of  release  limits  versus  shelf- 
life  limits  may  be  applied  where  justified. 
This  concept  pertains  to  the  establishment  of 
limits  which  are  tighter  for  the  release  than 
for  the  shelf-life  of  the  drug  substance  or  drug 
product.  Examples  where  this  may  be 
applicable  include  potency  and  degradation 


products.  In  some  regions,  the  concept  of 
release  limits  may  only  be  applicable  to  in- 
house  limits  and  not  to  the  regulatory  shelf- 
life  limits. 

2.6  Statistical  Concepts 

Appropriate  statistical  analysis  should  be 
applied,  when  necessary,  to  quantitative  data 
reported.  The  methods  of  analysis,  including 
justification  and  rationale,  should  be 
described  fully.  These  descriptions  should  be 
sufficiently  clear  to  permit  independent 
calculation  of  the  results  presented. 

3.0  Justification  of  the  Specification 

The  setting  of  specifications  for  drug 
substance  and  drug  product  is  part  of  an 
overall  control  strategy  which  includes 
control  of  raw  materials  and  excipients,  in- 
process  testing,  process  evaluation  or 
validation,  adherence  to  good  manufacturing 
practices,  stability  testing,  and  testing  for 
consistency  of  lots.  When  combined  in  total, 
these  elements  provide  assurance  that  the 
appropriate  quality  of  the  product  will  be 
maintained.  Since  specifications  are  chosen 
to  confirm  the  quality  rather  than  to 
characterize  the  product,  the  manufacturer 
should  provide  the  rationale  and  justification 
for  including  and/or  excluding  testing  for 
specific  quality  attributes.  The  following 
points  should  be  taken  into  consideration 
when  establishing  scientifically  justifiable 
specifications. 

•  Specifications  are  linked  to  a 
manufacturing  process. 

Specifications  should  be  based  on  data 
obtained  fiom  lots  used  to  demonstrate 
manufacturing  consistency.  Linking 
specifications  to  a  manufacturing  process  is 
important,  especially  for  product-related 
substances,  product-related  impurities,  and 
process-related  impurities.  Process  changes 
and  degradation  products  produced  diuing 
storage  may  result  in  heterogeneity  patterns 
which  differ  from  those  observed  in  the 
material  used  during  preclinical  and  clinical 
development.  The  significance  of  these 
alterations  should  be  evaluated. 

•  Specifications  should  account  for  the 
stability  of  drug  substance  and  drug  product. 

Degradation  of  drug  substance  and  drug 
product,  which  may  occur  during  storage, 
should  be  considered  when  establishing 
specifications.  Due  to  the  inherent 
complexity  of  these  products,  there  is  no 
single  stability-indicating  assay  or  parameter 
that  profiles  the  stability  characteristics. 
Consequently,  the  manufacturer  should 
propose  a  stability-indicating  profile.  The 
result  of  this  stability-indicating  profile  will 
then  provide  assurance  that  changes  in  the 
quality  of  the  product  will  be  detected.  The 
determination  of  which  tests  should  be 
included  will  be  product  specific.  The 
manufacturer  is  referred  to  the  ICH  guidance 
"Q5C  Stability  Testing  of  Biotechnologicaiy 
Biological  Products." 

•  Specifications  are  linked  to  preclinical 
and  clinical  studies. 

Specifications  should  be  based  on  data 
obtained  for  lots  used  in  preclinical  and 
clinical  studies.  The  quality  of  the  material 
made  at  commercial  scale  should  be 
representative  of  the  lots  used  in  preclinical 
and  clinical  studies. 


•    Specifications  are  linked  to  analytical 
procedures. 

Critical  quality  attributes  may  include 
items  such  as  potency,  the  nature  and 
quantity  of  product-related  substances, 
product-related  impurities,  and  process- 
related  impurities.  Such  attributes  can  be 
assessed  by  multiple  analytical  procedures, 
each  yielding  different  results.  In  the  course 
of  product  development,  it  is  not  unusual  for 
the  analytical  technology  to  evolve  in  parallel 
with  the  product.  Therefore,  it  is  important 
to  confirm  that  data  generated  diuing 
development  correlate  with  those  generated 
at  the  time  the  marketing  application  is  filed. 

4.0  Specifications 

Selection  of  tests  to  be  included  in  the 
specifications  is  product  specific.  The 
rationale  used  to  establish  the  acceptable 
range  of  acceptance  criteria  should  be 
described.  Acreptanne  criteria  should  be 
established  and  justified  based  on  data 
obtained  fit>m  lots  used  in  preclinical  and/or 
clinical  studies,  data  from  lots  used  for 
demonstration  of  manufacturing  consistency, 
data  from  stability  studies,  and  relevant 
development  data. 

In  some  cases,  testing  at  production  stages 
rather  than  testing  at  the  finished  drug 
substance  or  drug  product  stages  may  be 
appropriate  and  acceptable.  In  such 
circumstances,  test  results  should  be 
considered  as  in-process  acceptance  criteria 
and  included  in  the  specification  of  drug 
substance  or  drug  product  in  accordance 
with  the  requirements  of  the  regional 
regiilatory  authorities. 

4.1  Drug  Substance  Specification 

Generally,  the  following  tests  and 
acceptance  criteria  are  considered  applicable 
to  all  drug  substances  (for  analytical 
procedures,  see  section  2.2.2). 
Pharmacopoeial  tests  (e.g.,  endotoxin 
detection)  should  be  performed  on  the  drug 
substance,  where  appropriate.  Additional 
drug  substance  specific  acceptance  criteria 
may  also  be  necessary. 

4.1.1  Appearance  and  description 

A  qualitative  statement  describing  the 
physical  state  (e.g.,  solid,  liquid)  and  color  of 
a  chug  substance  should  be  provided. 

4.1.2  Identity 

The  identity  test(s)  should  be  highly 
specific  for  the  drug  substance  and  should  be 
based  on  unique  aspects  of  its  molecular 
structure  and/or  other  specffic  properties. 
More  than  one  test  (physicochemical, 
biological,  and/or  immunochemical)  may  be 
necessary  to  establish  identity.  The  identity 
test(s)  can  be  qualitative  in  nature.  Some  of 
the  methods  typically  used  for 
characterization  of  the  product  as  described 
in  section  2.1  and  in  appendix  6.1  may  be 
employed  suid/or  modified  as  appropriate  for 
the  purpose  of  establishing  identity. 

4.1.3  Piuity  and  impurities 

The  absolute  purity  of  biotechnological 
and  biological  products  is  difficult  to 
determine  and  the  results  are  method 
dependent  (section  2.1.4).  Consequently,  the 
purity  of  the  drug  substance  is  usually 
estimated  by  a  combination  of  methods.  The 
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choice  1  ipd  optimization  of  analytical 
procediktes  should  focus  on  the  separation  of 
the  deslned  product  from  product-related 
substanlqes  and  from  impurities. 

The  impurities  observed  in  these  products 
are  claskifled  as  process-related  and  product- 
related:  j 

•  Pmcess-related  impurities  (section 
2.1.4)  ii^  (the  drug  substance  may  include  cell 
culture  Btedia,  host  cell  proteins.  DNA, 
monoclbhal  antibodies  or  chromatographic 
media  Used  in  purification,  solvents,  and 
buffer  conponents.  These  impurities  should 
be  mininiized  by  the  use  of  appropriate,  well- 
controllqd  manufacturing  processes. 

•  Pr  xluct-related  impurities  (section 
2.1.4)  ill  the  drug  substance  are  molecular 
variants  With  properties  different  from  those 
of  the  d^ired  product  formed  during 
manufacture  and/or  storage. 

For  tl^e  impurities,  the  choice  and 
optimization  of  analytical  procedures  should 
focus  oi^  [the  separation  of  the  desired 
product!  ind  product-related  substances  from 
impurities.  Individual  and/or  collective 
acceptance  criteria  for  impurities  should  be 
set,  as  appropriate.  Under  certain 
circumstances,  acceptance  criteria  for 
selected  Impurities  may  not  be  necessary 
(section!  2.3). 


4.1.4  Po 


bncy 


A  relayant,  validated  potency  assay 
(sectionj  2.1.2)  should  be  part  of  the 
specifications  for  a  biotechnological  or 
biologicp^  drug  substance  and/or  drug 
product!  jWhen  an  appropriate  potency  assay 
is  used  ^(Jr  the  drug  product  (section  4.2.4), 
an  alterBttive  method  (physicochemical  and/ 
or  biological)  may  suffice  for  quantitative " 
assessmpnt  at  the  drug  substance  stage.  In 
some  caaes,  the  measurement  of  specific 
activity  may  provide  additional  useful 
informal 


4.1.5  Qu 
Theqii 


itity 


ntity  of  the  drug  substance,  usually 
based  on  protein  content  (mass),  should  be 
determined  using  an  appropriate  assay.  The 
quantity  determination  may  be  independent 
of  a  refei'tnce  standard  or  material.  In  cases 
where  pi-pduct  manufacture  is  based  upon 
potency!  there  may  be  no  need  for  an 
aJtematd  determination  of  quantity. 

4.2  Drua  Product  Specification 

Generally,  the  following  tests  and 
acceptance  criteria  are  considered  applicable 
to  all  dr^i^  products.  Each  section  (4.2.1- 
4.2.5)  is  lioss-referenced  to  respective 
sections|(B. 1.1-4. 1.5)  under  Drug  Substance 
Specificajion.  Pharmacopoeial  requirements 
apply  to  the  relevant  dosage  forms.  Typical 
tests  found  in  the  pharmacopoeia  include, 
but  are  Mt  limited  to,  sterility,  endotoxin, 
microbi^u  limits,  volume  in  container, 
particulalie  matter,  uniformity  of  dosage 
units,  aijq  moisture  content  for  lyophilized 
drug  pro(ducts.  If  appropriate,  testing  for 
uniformitv  of  dosage  units  may  be  performed 
as  in-prqqess  controls,  and  corresponding 
acceptar  de  criteria  are  set. 

4.2.1  Ap  :earance  and  description 

A  qua!  i  lative  statement  describing  the 
physical  state  (e.g.,  solid,  liquid],  color,  and 
clarity  o   he  drug  product  should  be 
providec . 


4.2.2  Identity 

The  identity  test(s)  should  be  highly 
specific  for  the  drug  product  and  should  be 
based  on  unique  aspects  of  its  molecular 
structure  and  other  specific  properties.  The 
identity  test(s)  can  be  qualitative  in  nature. 
While  it  is  recognized  that  in  most  cases  a 
single  test  is  adequate,  more  than  one  test 
(physicochemical,  biological,  and/or 
immunochemical)  may  be  necessary  to 
establish  identity  for  some  products.  Some  of 
the  methods  typically  used  for 
characterization  of  the  product  as  described 
in  section  2.1  and  in  appendix  6.1  may  be 
employed.and/or  modified  as  appropriate  for 
the  purpose  of  establishing  identity. 

4.2.3  Purity  and  impurities 

Impurities  may  be  generated  or  increased 
during  manufacture  and/or  storage  of  the 
drug  product.  These  may  be  eithier  the  same 
as  those  occurring  in  the  drug  substance 
itself,  process-related,  or  degradation 
products  which  form  specifically  in  the  drug 
product  during  formulation  or  during  storage. 
If  impurities  are  qualitatively  and 
quantitatively  (i.e.,  relative  amounts  and/or 
concentrations]  the  same  as  in  the  drug 
substance,  testing  is  not  considered 
necessary.  If  impurities  are  known  to  be 
introduced  or  formed  during  the  production 
and/or  storage  of  the  drug  product,  the  levels 
of  these  impurities  should  be  determined  and 
acceptance  criteria  established. 

Acceptance  criteria  and  analytical 
procedures  should  be  developed  and 
justified,  based  upon  previous  experience 
with  the  drug  product,  to  measure  changes  in . 
the  drug  substance  during  the  manufacture 
and/or  storage  of  the  drug  product. 

The  choice  and  optimization  of  analytical 
procedures  should  focus  on  the  separation  of 
the  desired  product  and  product-related 
substances  from  impurities  including 
degradation  products,  and  from  excipients. 

4.2.4  Potency 

A  relevant,  validated  potency  assay 
(section  2.1.2]  should  be  part  of  the 
specifications  for  a  biotechnological  jnd 
biological  drug  substance  and/or  drug 
product.  When  an  appropriate  potency  assay 
is  used  for  the  drug  substance,  an  alternative 
method  (physicochemical  and/or  biological] 
may  suffice  for  quantitative  assessment  of  the 
drug  product.  However,  the  rationale  for  such 
a  choice  should  be  provided. 

4.2.5  Quantity 

The  quantity  of  the  drug  substance  in  the 
drug  product,  usually  based  on  protein 
content  (mass),  should  be  determined  using 
an  appropriate  assay.  In  cases  where  product 
manufacture  is  based  upon  potency,  there 
may  be  no  need  for  an  alternate 
determination  of  quantity. 

4.2.6  General  tests 

Physical  description  and  the  measurement 
of  other  quality  attributes  are  often  important 
for  the  evaluation  of  the  drug  product 
functions.  Examples  of  such  tests  include  pH 
and  osmolaritv. 


4.2.7  Additional  testing  for  unique  dosage 
forms 

It  should  be  recognized  that  certain  unique 
dosage  forms  may  need  additional  tests  other 
than  those  mentioned  above. 

5.0  Glossary 

Acceptance  criteria:  Numerical  limits, 
ranges,  or  other  suitable  measures  for 
acceptance  of  the  results  of  analytical 
procedures  which  the  drug  substance  or  drug 
product  or  materials  at  other  stages  of  , 
manufacture  should  meet. 

Action  limit:  An  internal  (in-house)  value 
used  to  assess  the  consistency  of  the  process 
at  less  critical  steps. 

Biological  activity.  The  specific  ability  or 
capacity  of  the  product  to  achieve  a  defined 
biological  effect.  Potency  is  the  quantitative 
measure  of  the  biological  activity. 

Contaminants:  Any  adventitiously 
introduced  materials  (e.g.,  chemical, 
biochemical,  or  microbial  s{>ecies)  not 
intended  to  be  part  of  the  manufacturing 
process  of  the  drug  substance  or  drug 
product. 

Degradation  products:  Molecular  variants 
resulting  from  changes  in  the  desired  product 
or  product-related  substances  brought  about 
over  time  and/or  by  the  action  of.  e.g..  light, 
temperature.  pH,  water,  or  by  reaction  with 
an  excipient  and/or  the  immediate  container/ 
closure  system.  Such  changes  may  occur  as 
a  result  of  manufacture  and/or  storage  (e.g., 
deamidation,  oxidation,  aggregation, 
proteolysis).  Etegradation  products  may  be 
either  product-related  substances  or  product- 
related  impurities. 

Desired  Product:  (1)  The  protein  that  has 
the  expected  structure,  or  (2)  the  protein  that 
is  expected  from  the  DNA  sequence  and 
anticipated  post-translational  modification 
(including  glycoforms),  and  from  the 
intended  downstream  modification  to 
produce  an  active  biological  molecule. 

Drug  product  I  Dosage  form;  Finished 
product):  A  pharmaceutical  product  type  that 
contains  a  drug  substance,  generally  in 
association  with  excipients. 

Drug  substance  (Bulk  material):  The 
material  that  is  subsequently  formulated  wjth 
excipients  to  produce  the  drug  product.  It 
can  be  composed  of  the  desired  product, 
product-related  substances,  and  product-  and 
process-related  impurities.  It  may  also 
contain  excipients  including  other 
components,  such  as  buffers. 

Excipient:  An  ingredient  added 
intentionally  to  the  drug  substance  which 
should  not  have  pharmacological  properties 
in  the  quantity  used. 

Impurity:  Any  component  present  in  the 
drug  substance  or  drug  product  that  is  not  the 
desired  product,  a  product-related  substance,, 
or  an  excipient  including  buffer  components. 
It  may  be  either  process-  or  product-related. 

In-house  primary  reference  material:  An 
approftfiately  characterized  material 
prepared  by  the  manufacturer  from  a 
representative  lot(s)  for  the  purpose  of 
biological  assay  and  physicochemical  testing 
of  subsequent  lots,  and  against  which  in- 
house  working  reference  material  is 
calibrated. 

In'house  working  reference  materigh  A 
material  prepared  similarly  to  the  primary 
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reference  material  that  is  established  solely  to 
assess  and  control  subsequent  lots  for  the 
individual  attribute  in  question.  It  is  always 
qalibrated  against  the  in-house  primary 
reference  material. 

Potency-  The  measure  of  the  biological 
activity  using  a  suitably  quantitative 
biological  assay  (also  called  potency  assay  or 
bioassay),  based  on  the  attribute  of  the 
product  which  is  linked  to  the  relevant 
biological  properties. 

Process-related  impurities:  Impurities  that 
are  derived  from  the  manufacturing  process. 
They  may  be  derived  from  cell  sulMtrates 
(e.g.,  host  cell  proteins,  host  cell  DNA),  cell 
culture  (e.g.,  inducers,  antibiotics,  or  media 
components),  or  downstream  processing  (e.g., 
processing  reagents  or  column  leachables). 

Product-related  impurities:  Molecular 
variants  of  the  desired  product  (e.g., 
precursors,  certain  degradation  products 
arising  during  manufacture  and/or  storage) 
which  do  not  have  properties  comparable  to 
those  of  the  desired  product  with  respect  to 
activity,  efficacy,  and  safety. 

Product-related  substances:  Molecular 
variants  of  the  desired  product  formed  during 
manufacture  and/or  storage  which  are  active 
and  have  no  deleterious  effect  on  the  safety 
and  efficacy  of  the  drug  product.  These 
variants  possess  properties  comparable  to  the 
desired  product  and  are  not  considered 
impurities. 

Reference  standards:  International  or 
national  standards. 

Specification:  A  list  of  tests,  references  to 
analytical  procedures,  and  appropriate 
acceptance  criteria  which  are  numerical 
limits,  ranges,  or  other  criteria  for  the  tests 
described.  It  establishes  the  set  of  criteria  to 
which  a  drug  substance,  drug  product,  or 
materials  at  other  stages  of  its  manufacture 
should  conform  to  be  considered  acceptable 
for  its  intended  use.  "Conformance  to 
specification"  means  that  the  drug  substance 
and  drug  product,  when  tested  according  to 
the  listed  analytical  procedives,  will  meet 
the  acceptance  criteria.  Specifications  are 
critical  quality  standards  that  are  proposed 
and  justified  by  the  manufacturer  and 
approved  by  regulatory  authorities  as 
conditions  of  approval. 

6.0  Appmdices 

6.1  Appendix  for  Physiochemical 
Characteriza  tion 

This  appendix  provides  examples  of 
technical  approaches  that  might  be 
considered  for  structural  characterization  and 
confirmation,  and  evaluation  of 
physicochemical  properties  of  the  desired 
product,  drug  substance,  and/or  drug 
product.  The  specific  technical  approach 
employed  will  vary  from  product  to  product, 
and  alternative  approaches,  other  than  those 
included  in  this  appendix,  will  be 
appropriate  in  many  cases.  New  analytical 
technology  and  modifications  to  existing 
technology  are  continuously  being  developed 
and  should  be  utilized  when  appropriate. 

6.1.1  Structural  characterization  and 
confirmation 

(a)  Amino  acid  sequence 
The  amino  acid  sequence  of  the  desired 
product  should  be  determined  to  the  extent 


possible  using  approaches  such  as  those 
described  in  items  (b)  through  (e)  and  then 
compared  with  the  sequence  of  the  amino 
acids  deduced  bom  the  gene  sequence  of  the 
desired  product. 

(b)  Amino  acid  composition 

The  overall  amino  acid  composition  is 
determined  using  various  hydrolytic  and 
analytical  procedures  and  compared  with  the 
amino  acid  composition  deduced  from  the 
gene  sequence  for  the  desired  product,  or  the 
natural  counterpart,  if  considered  necessary. 
In  many  cases,  amino  acid  composition 
analysis  provides  some  useful  structural 
information  for  peptides  and  small  proteins, 
but  such  data  are  generally  less  definitive  for 
large  proteins.  Quantitative  amino  acid 
ansJysis  data  can  also  be  used  to  determine 
protein  content  in  many  cases. 

(c)  Terminal  amino  acid  sequence 
Terminal  amino  acid  analysis  is  performed 

to  identify  the  nature  and  huiiiu)jeiieity  of  the 
amino-  and  carboxy-terminal  amino  acids.  If 
the  desired  product  is  found  to  be 
heterogeneous  with  respect  to  the  terminal 
amino  acids,  the  relative  amounts  of  the 
variant  forms  should  be  determined  using  an 
appropriate  analytical  procedure.  The 
sequence  of  these  terminal  amino  acids 
should  be  compared  with  the  terminal  amino 
acid  sequence  deduced  from  the  gene 
sequence  of  the  desired  product. 

(d)  Peptide  map 

Selective  fragmentation  of  the  product  into 
discrete  peptides  is  performed  using  suitable 
enzymes  or  chemicals,  and  the  resulting 
peptide  fragments  are  analyzed  by  high 
pressure  liquid  chromatography  (HPLC)  or 
other  appropriate  analytical  procedures.  The 
peptide  fra^ents  should  be  identified  to  the 
extent  possible  using  techniques  such  as 
amino  acid  compositional  analysis,  N- 
tenninal  sequencing,  or  mass  spectrometry. 
Peptide  mapping  of  the  drug  substance  or 
drug  product  using  an  appropriately 
validated  procedure  is  a  method  that  is 
frequently  used  to  confirm  desired  product 
structure  for  lot  release  purposes. 

(e)  Sulfbydryl  group(s)  and  disulfide 


If,  based  on  the  gene  sequence  for  the 
desired  product,  cysteine  residues  are 
expected,  the  number  and  positions  of  any 
fr^e  sulfhydryl  groups  and/or  disulfide 
bridges  should  be  determined,  to  the  extent 
possible.  Peptide  mapping  (under  reducing 
and  nonreducing  conditions),  mass 
spectrometry,  or  other  appropriate 
techniques  may  be  useful  for  this  evaluation, 
(f)  Carbohydrate  structure 
For  glycoproteins,  the  carbohydrate 
content  (neutral  sugars,  amino  sugars,  and 
sialic  acids)  is  determined.  In  addition,  the 
structure  of  the  carbohydrate  chains,  the 
oligosaccharide  pattern  (antennary  profile), 
and  the  glycosylation  site(s)  of  the 
polypeptide  chain  are  analyzed,  to  the  extent 
possible. 

6.1.2  Physicochemical  pro()erties 

(a)  Molecular  weight  or  size 

Molecular  weight  (or  size)  is  determined 
using  size  exclusion  chromatography, 
sodium  dodecyl  sulfate  (SDS)- 
polyacrylamide  gel  electrophoresis  (under 
reducing  and/ or  nonreducfng  conditions). 


mass  spectrometry,  and  other  appropriate 
techniques. 

(b)  Isoform  pattern 

This  is  determined  by  isoelectric  focusing 
or  other  appropriate  techniques. 

(c)  Extinction  coefficient  (or  molar 
absorptivity) 

In  many  cases,  it  will  be  desirable  to 
determine  the  extinction  coefficient  (or  molar 
absorptivity)  for  the  desired  product  at  a 
particular  ultraviolet  (UV)/visible  wavelength 
(e.g..  280  nanometers).  The  extinction 
coefficient  is  determined  using  UV/visible 
spectrophotometry  on  a  solution  of  the 
product  having  a  knovm  protein  content  as 
determined  by  techniques  such  as  amino  acid 
compositional  analysis  or  nitrogen 
determination.  If  UV  absorption  is  used  to 
measure  protein  content,  the  extinction 
coefficient  fcv  the  particular  product  should 
be  used. 

(d)  Electmphoretic  patterns 
Electrophoretic  patterns  and  data  on 

identity,  homogeneity,  and  purity  can  be 
obtained  by  polyacrylamide  gel 
electrophoresis,  isoelectric  focusing,  SDS- 
polyacrylamide  gel  electrophoresis,  Western- 
blot,  capillary  electrophoresis,  or  other 
suitable  procedures. 

(e)  Liquid  chromatographic  patterns 
Chromatographic  patterns  and  data  on  the 

identity,  homogeneity,  and  purity  can  be 
obtained  by  size  exclusion  chromatography, 
reverse-phase  liquid  chromatography,  ion- 
exchange  liquid  chromatography,  affinity 
chromatography,  or  other  suitable    • 
procedures. 

(f)  Spectroscopic  profiles 

The  UV  and  visible  absorption  spectra  are 
determined  as  appropriate.  The  higher-order 
structure  of  the  product  is  examined  using 
procedures  such  as  circular  dichroism, 
nuclear  magnetic  resonance  (NMR),  or  other 
suitable  techniques  as  appropriate. 

6.2  Appendix  for  Impurities 

This  appendix  lists  potential  impurities, 
their  sources,  and  examples  of  relevant 
analytical  approaches  for  detection.  Specific 
impurities  and  technical  approaches 
employed,  as  in  the  case  of  physicochemical 
characterization,  will  vary  from  product  to 
product,  and  alternative  approaches  other 
than  those  listed  in  this  appendix  will  be 
appropriate  in  many  cases.  New  analytical 
technology  and  modifications  to  existing 
technology  are  continuously  being  developed 
and  should  be  applied  when  appropriate. 

6.2.1  Process-related  impurities  and 
contaminants 

These  are  derived  from  the  manufacturing 
process  (section  2.1.4)  and  are  classified  into 
three  major  categories:  Cell  substrate-derived, 
cell  culture-derived  and  downstream- 
derived. 

(a)  Cell  substrate-derived  impurities 
include,  but  are  not  limited  to.  proteins 
derived  from  the  host  organism  and  nucleic 
acid  (host  cell  genomic,  vector,  or  total  DNA). 
For  host  cell  proteins,  a  sensitive  assay,  e.g., 
immunoassay,  capable  of  detecting  a  wide 
range  of  protein  impurities  is  generally 
utilized.  In  the  case  of  an  immunoassay,  a 
polyclonal  antibody  used  in  the  test  is 
generated  by  immunization  with  a 
preparation  of  a  production  cell  minus  the 
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produ(  •^  -coding  gene,  fusion  partners,  or 
other  ^^propriate  cell  lines.  The  level  of  DNA 
from  thp  host  cells  can  be  detected  by  direct 
analyst! ;  on  the  product  (such  as 
hybrid  i  cation  techniques).  Clearance  studies, 
which  c  ould  include  spiking  experiments  at 
the  laqqratory  scale,  to  demonstrate  the 
remov$  of  cell  substrate-derived  impurities 
such  a !  nucleic  acids  and  host  cell  proteins 
may  sc  i  netimes  be  used  to  eliminate  the  need 
for  esti  il  tlishing  acceptance  criteria  for  these 
impuri  t  es. 

(b)  C  all  culture-derived  impurities  include, 
but  are!  Jiot  limited  to,  inducers,  antibiotics, 
serum,!  ( ind  other  media  components. 

(c)  DJc  wnstream-derived  impurities 
include  but  are  not  limited  to,  enzymes, 
chemisi  il  and  biochemical  processing 
reagems  (e.g.,  cyanogen  bromide,  guanidine, 
oxidizip^g  and  reducing  agents),  inorganic 
salts  (e[i.,  heavy  metals,  arsenic,  nonmetallic 
ion),  solvents,  carriers,  ligands  (e.g., 
monocUnal  antibodies),  and  other 
leacha^fes. 

For  intentionally  introduced,  endogenous, 
and  adventitious  viruses,  the  ability  of  the 
manufq((turing  process  to  remove  and/or 
inactiv^e  viruses  should  be  demonstrated  as 
descritkd  in  ICH  guidance  "Q5A  Viral  Safety 
Evaluation  of  Biotechnology  Products 
Derive(P  From  Cell  Lines  of  Human  or  Animal 


Origin.i  j 

6.2.2  Product-related  impurities  including 
degradanon  products 

The  fallowing  represents  the  most 
frequentjly  encountered  molecular  variants  of 
the  dest^ed  product  and  lists  relevant 
techno|qgy  for  their  assessment.  Such 
variants  may  need  considerable  effort  in 
isolation  and  characterization  in  order  to 
identify  [the  tjrpe  of  modification(s). 
Degradation  products  arising  in  significant 
amounu  during  manufacture  and/or  storage 
should  pe  tested  for  and  monitored  against 
appropt'iately  established  acceptance  criteria. 

(a)  Tpuncated  forms.  Hydrolytic  enzymes 
or  chenj  cals  may  catalyze  the  cleavage  of 
peptide!  >onds.  These  may  be  detected  by 
HPLC  cir  SDS-PAGE.  Peptide  mapping  may 
be  usefn  ,  depending  on  the  property  of  the 
variant] 

(b)  OJl  ler  modified  forms.  Deamidated, 
isomeriaed,  mismatched  S-S  linked, 
oxidized,  or  altered  conjugated  forms  (e.g., 
glycosylition,  phosphorylation)  may  be 
detected  land  characterized  by 
chromat<)graphic.  electrophoretic,  and/or 
other  reflpvant  analytical  methods  (e.g., 
HPLC,  44pillary  electrophoresis,  mass 
spectroiiopy,  circular  dichroism). 

(c)  AMregates.  The  category  of  aggregates 
includ^dimers  and  higher  multiples  of  the 
desired  (iroduct.  These-are  generally  resolved 
from  theldesired  product  and  product-related 
substances  and  quantitated  by  appropriate 
analytioal  procedures  (e.g.,  size  exclusion 
chromaUgraphy,  capillary  electrophoresis). 

Dated:  August  11,  1999. 


Margarfei 


Acting  J I  isociate  Commissioner  for  Policy. 
[FR  Doci  99-21352  Filed  8-17-99;  8:45  am] 
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M.  Dotzei, 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 
[Docltet  No.  99D-2636] 

Draft  Guidance  for  Industry  on 
Levottiyroxine  Sodium;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for     - 
industry  entitled  "Levothyroxine 
Sodium."  The  draft  guidance  is 
intended  to  answer  questions 
concerning  applications  for  orally 
administered  levothyroxine  sodium 
drug  products. 

DATES:  Written  comments  on  the  draft 
guidance  may  be  submitted  by  October 
18, 1999.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADORESSES:  Copies  of  this  draft 
guidance  are  available  on  the  Internet  at 
"http://www.fda.gov/cder/guidance/ 
index.htm".  Submit  written  requests  for 
single  copies  of  the  draft  guidance  for 
industry  to  the  Drug  Information  Branch 
(HFD-210),  Center  for  Drug  Evaluation 
and  Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  {HFD-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  F.  Rogers,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-2041. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entiUed 
"LevothjToxine  Sodiiun."  In  the 
Federal  Register  of  August  14, 1997  (62 
FR  43535).  FDA  annoimced  that  orally 
administered  levothjroxine  sodiiun 
drug  products  are  new  drugs.  The  notice 
stated  that  manufacturers  who  wish  to 
continue  to  market  these  products  must 
submit  applications  as  required  by 
section  505  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  and  21  CFR  part  314.  The  notice 
stated  that  FDA  is  prepared  to  accept 
new  drug  applications  for  these 
products,  including  applications  under 
section  505(b)(2)  of  the  act.  A  number  of 
questions  have  arisen  with  respect  to 


applications  for  levothyroxine  sodiiun. 
This  draft  guidance  is  intended  to 
answer  questions  about  submitting 
applications  for  orally  administered 
levothyroxine  sodium  drug  products. 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27,  1997).  The  draft  guidance 
represents  the  agency's  current  thinking 
on  issues  concerning  applications, 
including  applications  under  section 
505(b)(2)  of  the  act.  for  levothyroxine 
sodium.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  August  9.  1999. 
Margaret  M.  Dotzei, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-21353  Filed  8-17-99;  8:45  am] 
BHJJN6  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research, 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting.  " 

The  meeting  vdll  be  closed  to  the       " 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
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trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  iad/ot  contract  proposals, 
the  disclosure  of  which  woiild 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Cotincii  for  Human  Genome  Research. 

Date:  September  13-14, 1999. 

Open:  September  13, 1999,  8:30  AM  to  2:00 
PM. 

Agenda:  The  meeting  will  be  open  to  the 
public  on  Monday,  September  13,  8:30  am  to 
approximately  2:00  pm  to  discuss 
administrative  details  or  other  issues  relating 
to  Council  activities. 

Place:  Holiday  Inn,  8777  Georgia  Avenue, 
Silver  Spring,  MD  20910. 

Closed:  iieptember  13, 1999,  2:00  PM  to 
Adjournment  on  September  14, 1999. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Inn,  8777  Georgia  Avenue, 
Silver  Spring,  MD  20910. 

Contact  Person:  Elke  Jordan,  PhD,  Deputy 
Director,  National  Human  Genome  Research 
Institute,  National  Institutes  of  Health,  PHS, 
DHHS,  31  Center  Drive,  Building  31,  Room 
4B09,  B«thesda,  MD  20892,  301  496-0844. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Hujnaii  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  August  11, 1999. 
UVonwY.Stringfidd, 
Committee  Management  Officer,  NUi. 
{FR  Doc.  99-21386  Filed  8-17-99;  8:45  am] 
MLUNQ  OOOe  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nsttonsl  bMtttutM  of  HmMi 

NflllofMl  liMtitutoon  DmImmmkI 
Ollm  CommunlnHftti  Dtaofdara: 

WUUH  Of  wKWO  HMOTing 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wiU  be  closed  to  the 
public  in  accordance  Mrith  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deahiess  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 


Date:  September  9, 1999. 

Time:  1:00  PM  to  2:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  South,  Room  400C, 
6120  Executive  Blvd.  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  Craig  A.  Jordan,  PHD, 
Acting  Director,  NIH/NIDCD/DEA,  Executive 
Plaza  South.  Room  400C,  Bethesda.  MD 
20892-7180,  301-496-8693. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafiiess  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  Aiigust  11, 1999. 
UVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-21384  Filed  8-17-99:  8:45  am] 

HUJNQ  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NfltkNWi  InstHulM  of  Hottllh 

NaliofMllnstiliito  on  Alcohol  AbuM 
and  AleohoHmn;  Notico  of  CkMOd 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(5),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel 

Date:  August  27, 1999. 

Tjjne;  10:00  AM  to  11:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wilco  Building,  Suite  409,  6000 
Executive  Boulevard,  Rockville,  MD  20892, 
(Telephone  Conference  Call) 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-70003,  301-443-97878, 
etayloi^niaaa.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  September  1. 1999. 

Time:  10:00  AM  to  12:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6000  Executive  Blvd.,  Suite  409, 
Rockville,  MD  20852,  (Telephone  Conference 
Call) 

Contact  Person:  Ronald  Suddendorf,  PhD, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409, 6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003,  301-443-2926. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dote:  October  14-15. 1999. 

Time.- 8:30  AM  to  5.00  PM 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Bethesda,  MD  20814 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409, 6000  Executive  Blvd., 
Bethesda,  MD  20892-7003.  301-443-9787. 
etaylor@niaaa.nih.gov 

(Catalogue  of  Federal  Ekjmestic  Assistance 
Program  Nos.  93.271,  Alcohol  research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  histitutes  of  Health,  HHS) 

Dated:  August  1 1 ,  1999. 
La  Verne  Y.  Stringfisld, 
Director,  Office  of  Federal  Advisory 
Committee  Policy.  NIH. 
(FR  Doc.  99-21385  Filed  8-17-99;  8:45  am] 

mUMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHulas  of  Haalth 

National  Instltuto  of  Naurological 
DIaontors  and  Stroka;  Notloa  of 
Mooting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  for  a  meeting  of  the 
Board  of  Scientific  Cotmselors,  National 
Institute  of  Neurological  Disorders  and 
Stroke. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 


constitute  a 
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te  contract 

uite  409, 
e  Conference 


The  qtlaeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)($),  Title  5  U.S.C,  as  amended 
for  the  li^view,  discussion,  and 
evaluatjbn  of  individual  intramural 
progranif  and  projects  conducted  by  the 
Nationail'  Institute  of  Neurological 
Disorders  and  Stroke,  includhig 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disdosure  of  which  would 
constit^1^  a  clearly  unwarranted 
invasioi^iof  personal  privacy. 

Name  df  Committee:  Board  of  Scientific 
CkiunseloEs,  National  Institute  of 
Neurological  Disorders  and  Stroke. 

Date:  S9ptember  25-28, 1999. 

C/usecA  September  26, 1999,  7:00  PM  to 
10:00  PM. 

Agenda  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Rational  Institutes  of  Health, 
Building|3l,  Conference  Room  6C9,  31 
Center  DHve,  Bethesda,  MD  20892. 

Open:  SJeptember  27, 1999,  9:00  AM  to 
10:55  AMJ 

Agenda;  To  discuss  program  planning  and 
program  pccomplishments. 

Place:  Kational  Institutes  of  Health, 
Building  ai.  Conference  Room  6C9,  31 
Center  miive,  Bethesda,  MD  20892. 

C7osedl  September  27, 1999, 11:10  AM  to 
11:40  am] 

Agendai  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competehite  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  pil.  Conference  Room  6C9,  31 
Center  DitiVe,  Bethesda,  MD  20892. 

Open:  September  27, 1999, 1:00  PM  to  3:25 
PM.         11 

Agendq \To  discuss  program  planning  and 
program  ^icomplishments. 

P7ace:  l|4tional  Institutes  of  Health, 
Building  33,  Conference  Room  6C9,  31 
Center  Drive,  Bethesda,  MD  20892. 

C/osed;  September  27, 1999,  3:25  PM  to 
5:60PM.j| 

Agenda ^To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competende  of  individual  investigators. 

Place:  Notional  Institutes  of  Health. 
Building  M,  Conference  Room  6C9,  31 
Center  Diite.  Bethesda,  MD  20892. 

C/osed.j September  28, 1999, 8:30  AM  to 
Adjoumni#nt. 

Agenda:tTo  review  and  evaluate  personal 
quaUficatii^ns  and  performance,  and 
competenqe  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  II,  Conference  Room  6C9,  31 
Center  Drije,  Bethesda,  MD  20892. 

Contact  Person:  Story  C.  Landis,  PhD, 
Director,  Division  of  Intramural  Activities, 
NINDS,  National  Institutes  of  Health, 
Building  36,  Room  5A05,  Bethesda,  MD 
20892,  30tH3S-2232. 
(Catalogu*  bf  Federal  Domestic  Assistance 
Program  Nos.  92.853,  Clinical  Research 
Related  toj  Neurological  Disorders;  93.854, 


Biological  Basis  Research  in  the 
NeuFosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  August  12, 1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NBi. 

[FR  Doc.  99-21387  Filed  8-17-99;  8:45  am] 

BILLING  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHutaa  of  HaaKh 

National  Inatitut*  of  CtiikJ  Health  and 
Human  Developmant;  Notice  of 
Meeting 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Coimcil. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Child  HeaJth  and  Human  Development 
Council. 

Dates:  September  16-17, 1999. 

Open:  September  16, 1999, 10  AM  to  5:00 
PM. 

Agenda:  The  agenda  includes:  Report  of 
the  Director,  NICHD,  a  presentation  by  the 
Contraception  and  Reproductive  Health 
Branch,  and  other  business  of  the  Council. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Closed:  September  17, 1999,  8:00  AM  to 
1.00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Open:  September  17, 1999, 1:00  PM  to 
Adjournment. 


Agenda:  The  meeting  will  reopen  to 
discuss  any  policy  issues  that  were  raised. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Mary  Plummer,  Committee 
Management  Officer,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd..  Room  5E03. 
Bethesda,  MD  20892,  (301)  496-1485. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  August  12, 1999. 
.  La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  99-21388  Filed  8-17-99;  8:45  am] 

BUJNQ  COOE  4140-«1-M 


DEPARTMENT  OF  THE  INTERIOR 

Performance  Review  Board 
Appointmenta 

AGENCY:  Department  of  the  Interior. 

ACTION:  Notice  of  Performance  Review 
Board  Appointments. 

SUMMARY:  This  notice  provides  the 
names  of  individuals  who  have  been 
appointed  to  serve  as  members  of  the 
Department  of  the  Interior  Performance 
Review  Board.  The  publication  of  these 
appointments  is  required  by  section 
405(a)  of  the  Civil  Service  Reform  Act 
of  1978  (Pub.  L.  95-454,  5  U.S.C. 
4314(c)(4). 

DATES:  These  appointments  are  effective 
August  18, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Cohen,  Director  of  Personnel 
Policy,  Office  of  the  Secretary, 
Department  of  the  Interior,  1849  C 
Street,  NW.  Washington,  DC  20240. 
Telephone  Number:  (202)  208-6761. 

1999  SES  PERFORMANCE  REVIEW 
BOARD 

The  following  Senior  Executive 
Service  members  have  been  appointed 
to  serve  on  the  Department  of  the 
Interior  1999  Performance  Review 
Board: 

Charles  E.  Breece,  Office  of  Policy, 

Management  and  Budget  (Career 

Appointee) 
Carolyn  Cohen,  Office  of  Policy, 

Management  and  Budget  (Career 

Appointee) 
E.  Melodee  Stith,  Office  of  Policy, 

Management  and  Budget  (Career 

Appointee) 
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Daryl  W.  White,  Office  of  Policy, 

Management  and  Budget  (Career 

Appointee) 
Barbara  J.  Griffin,  National  Park  Service 

(Career  Appointee) 
Robert  L  Arnberger,  National  Park 

Service  (Career  Appointee) 
Mardia  B.  Aikens.  National  Park  Service 

(Career  Appointee) 
Gary  T.  Cununins,  National  Park  Service 

(Career  Appointee) 
Denise  E.  Sneehan,  Fish  and  Wildlife 

SOTvice  (Career  Appointee) 
Elaine  Y.  Zielinsld,  Bureau  of  Land 

Management  (Career  Appointee) 
Mary  Josie  Blanchard.  Office  of  Smface 

Milling  (Career  Appointee) 
Richard  J.  Seibel,  C^ce  of  Siufece 

Mining  (Career  Appointee) 
Robert  E.  Brown,  Minerals  Management 

Service  (Career  Appointee) 
Margaret  W.  Sibley,  Bureau  of 

Reclamation  (Career  Appointee) 
Carmen  R.  Maymi,  Bureau  of 

Reclamation  (Career  Appointee) 
Larry  J.  Ludke,  U.S.  Geological  Siuvey 

(Career  Appointee) 
David  P.  Russ,  U.S.  Geological  Survey 

(Carew  Appointee) 
Barbara  J.  Ryan.  U.S.  Geological  Survey 

(Career  Appointee) 
Dc^rah  l^ddox.  Bureau  of  Indian 

Affairs  (Career  Appointee) 
Terrance  L.  Virden,  Bureau  of  Indian 

Afbirs  (Career  Appointee) 
Linda  Richardson,  Bureau  of  Indian 

Affairs  (Career  Appointee) 

Dated:  August  11. 1999. 
Carolyn  Cdmi, 
Director  of  Personnel  Policy. 
[FR  Doc.  99-21465  Filed  8-17-99;  8:45  am] 
BUJNQ  CODE  4310-10-P 


DEPARTMENT  OF  THE  INTERIOR 
Qaological  Survwy 
AcMfilMica  of  Contribution  for 


AGENCY:  Geological  Survey,  Interior. 
ACTION:  Notice  of  acceptance  of 
contributed  funds. 

SUMMARY:  The  U.S.  Geological  Survey 
(USGS)  announces  that  it  has  accepted 
a  contribution  of  $13,000  from  the 
Weyerhaeuser  Corporation  towards  the 
completion  of  a  geologic  map  of  the 
Silver  Lake  Quadrangle  in  southwestern 
Washington.  The  USGS  would  be 
pleased  to  consider  contributions  from 
other  sources  for  similar  purposes. 
FOR  RJRTNER  MFORMATKNI  CONTACT:  Mr. 
Donald  Gautier,  Chief  Scientist,  USGS 
Western  Geologic  Mapping  Team,  345 
Middlefield  Road,  Mail  Stop  975,  Menlo 
Park,  CA  94023,  phone  (650)  329-4909 


SUPPLEMENTARY  INFORMATION:  None. 

Dated:  August  4, 1999. 
Linda  C  Gunderaen, 

Associate  Chief  Geologist  For  Operations. 
[FR  Doc.  99-21467  Filed  8-17-99;  8:45  am] 
eaUNQ  CODE  431I>-V7-M 

DEPARTMENT  OF  THE  INTERIOR 

BufMu  of  Land  Managamant 

[OR  006  00  6332-02:  GP9S-028S] 

Emorgancy  Cloaura  of  Pulilic  lOMKla; 
l.ana  County,  Oregon 

AGENCY:  Btueau  of^Land  Management, 

Interior. 

ACTION:  Temporary  closure  of  public 

lands  and  access  roads  in  Lane  Coimty, 

Oregon. 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  in  Lane  County, 
Oregon  are  temporarily  closed  to  all 
public  use,  including  vehicle  operation, 
camping,  open  fires,  shooting,  hiking 
and  sightseeing,  erecting  structures  and 
storing  person^  property,  from  August 
15. 1999  through  December  31. 1999  at 
6  p.m.  The  closiue  is  made  imder  the 
authority  of  43  CFR  8364.1. 

The  public  lands  affected  by  this 
closure  are  specifically  identified  as 
follows: 

Willamette  Meridian,  Oregon 

T.  18  S.,  R.  1 E. 

Sec.  25:  A  tract  of  land  located  in  the  N\^; 

Sec.  24:  A  tract  of  land  located  in  the 
SWV4SWV«; 

Sec.  26:  Road  No.  18-1E-26. 

The  area  described  contains  approximately 
360  acres. 

SUPPLEMENTARY  MFORMATION:  The 
following  persons,  operating  within  the 
scope  of  their  official  duties,  are  exempt 
from  the  provisions  of  this  closiue 
order  Bureau  employees;  state,  local 
and  federal  law  enforcement  and  fire 
protection  personnel;  the  holders  of 
BLM  road  use  permits  that  include 
roads  within  the  closure  area;  the 
purchaser  of  BLM  timber  within  the 
closure  area  and  its  employees  and 
subcontractors.  Access  by  additional 
parties  may  be  allowed,  but  must  be 
approved  in  advance  in  writing  by  the 
Authorized  Officer. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to,  but  not  limited  to,  the 
penalties  provided  in  43  CFR  8360.0-7, 
which  include  a  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months,  as  well  as  the 
penalties  provided  under  Oregon  State 
law. 


The  public  lands  temporarily  closed 
to  pubUc  use  under  this  order  will  be 
posted  with  signs  at  points  of  public 
access. 

•The  ptupose  of  this  temporary  closiue 
is  to  protect  persons  from  potential 
harm  from  logging  operations,  to  protect 
valuable  public  limber  resources  from 
unauthorized  damage,  to  facilitate 
authorized  timber  harvest  operations, 
and  to  protect  natural  resotuces  from 
fire,  unauthorized  uses,  unsanitary 
conditions,  degradation  and  to  provide 
for  public  and  employee  safety. 
DATES:  This  closiue  is  effective  bom 
August  15, 1999  through  December  31, 
1999  at  6  p.m. 

ADDRESSES:  Copies  of  the  closure  order 
and  maps  shoMring  the  location  of  the 
closed  lands  are  available  during 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
bom  the  Eugene  District  Office.  P.O. 
Box  10226  (2890  Chad  Drive).  Eugene, 
OR  97440. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Huntington,  Public  Information 
Officer,  Eugene  District  Office,  at  (541) 
683-6600. 

Dated:  August  12, 1999. 
Denis  Williamson, 

District  Manager,  Eugene  District. 

(FR  Doc.  99-21393  Filed  8-17-99;  8:45  am] 

BHJJNG  COOE  4310-39-U 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managamant 
[NM-910-08-1020-00] 

Naw  Maxico  Raaourca  Adviaory 
Council  Maating 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  New  Member 

Orientation  Meeting  and  Council 

Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix  1 ,  The  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  announces  an  orientation 
meeting  of  the  New  Mexico  Resoiuce 
Advisory  Council  (RAC).  This  meeting 
is  focused  toward  the  new  RAC 
members.  Existing  RAC  members  may 
also  attend. 

The  one-day  orientation  meeting  will 
be  held  on  Wednesday  October  6, 1999 
at  the  Holiday  Iim,  600  E.  Broadway, 
Farmington,  NM  87401.  This  meeting 
starts  at  8  a.m.  The  draft  agenda  for  the 
orientation  meeting  includes 
presentation  and  discussion  on  the 
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regulations  and  laws  under  which  the 
RAC  flections,  the  RAC  Charter,  travel 
vouchdi*  procedvues,  sununaries  of 
recent  RAC  recommendations,  the  BLM/ 
New  Mexico  Strategic  Plan  and  minutes 
firom  previous  RAC  meetings.  The 
agenda  items  may  be  changed 
depending  on  the  needs  of  the  new  RAC 
membcfiis.  This  orientation  RAC  meeting 
is  open!  ^o  the  public.  The  end  time  of 
4:30  p.m.  for  the  orientation  meeting 
may  be  changed  depending  on  the  needs 
of  the  new  RAC  members. 

Also  being  annoimced  is  the  regular 
RAC  mjejeting  which  will  be  held  on 
Thiuscny  October  7  and  Friday  October 
8. 19991  iit  the  Holiday  Inn.  600 
Broadwf^y,  Farmington,  NM  87401.  The 
meeting:  on  October  7  and  8, 1999  starts 
at  8  a.m,  both  days.  The  draft  agenda  for 
the  RAG  meeting  includes  getting 
acquainted  and  welcome,  agreement  on 
the  meeting  agenda,  any  RAC  comments 
on  the  dlraft  summary  minutes  of  the  last 
RAC  meeting  on  June  17  and  18, 1999 
in  Albuquerque,  NM,  check  in  with 
RAC  members,  an  update  on  the  New 
Mexico  Standards  for  Public  Land 
Health  and  Guidelines  for  Livestock 
Grazing  Management  project.  Oil  and 
Gas  presentations,  public  conunent  to 
the  RAC^  a  field  trip  looking  at  Navajo 
land  usGis  on  BLM,  Clean  Water  Action 
Plan  pr^entation,  BLM  road  closiue 
policy  ind  transportation  planning 
presentation,  future  of  RAC  and 
prioritie$,  BLM  Field  Managers 
presentations,  RAC  selection  of  draft 
agenda  jitems  and  location  for  next  RAC 
meetingi  and  RAC  assessment  of  this 
meetings  Specific  agenda  items,  dates, 
times  ami  locations  may  be  adjusted 
with  approval  of  the  RAC.  The  time  for 
the  public  to  address  the  RAC  is  10  a.m. 
to  12  nd<>n,  Thursday,  October  7, 1999. 
The  RAIC:  may  reduce  or  extend  the  end 
time  of  1 2  noon  depending  on  the 
niunber  of  people  wishing  to  address 
the  RAC^I 

The  l^hgth  of  time  available  for  each 
person  i6  address  the  RAC  will  be 
established  at  the  start  of  the  public 
commei^t  period  and  will  depend  on 
how  meny  people  there  are  that  wish  to 
addresslthe  RAC.  At  the  completion  of 
the  public  comments  the  RAC  may 
continup  discussion  on  its  agenda  items. 
The  meeting  on  October  7, 1999,  is 
planned  to  end  at  the  conclusion  of  the 
field  trip.  Transportation  on  the  field 
trip  will  be  provided  for  RAC  members 
and  supporting  BLM  staff.  Others  who 
wish  to  participate  on  the  field  trip  will 
need  to  provide  their  own 
transportation.  The  meeting  on  October 
8, 1999  i>  planned  to  end  at  4:30  p.m.; 
however  this  time  may  be  changed 
depending  on  the  work  remaining  for 
the  RAO.I 


FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Armstrong,  New  Mexico  State    • 
Office,  Planning  and  Policy  Team, 
Bureau  of  Land  Man^ement,  1474 
Rodeo  Road,  PO  Box  27115,  Santa  Fe, 
NM  87502-0115,  telephone  (505)  438- 
7436. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Coimcil  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Council's 
responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
public  land  health  and  guidelines  for 
livestock  grazing  management. 

Dated:  August  12, 1999.     . 
M.J.  Chavez, 
State  Director. 

[PR  Doc.  99-21449  Filed  8-17-99;  8:45  am) 
BHJJNG  CODE  431 0-FB-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  7, 1999,  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significanc&of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400, 
Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
September  2, 1999. 
Carol  D.  Shull, 
Keeper  of  the  National  Register. 

ARIZONA 

Coconino  County 

Two  Spot  Logging  Train  (Logging  Railroad 
Resources  of  the  Coconino  and  Kaibab 
National  Forests  MPS),  Jet.  of  San 
Francisco  St.  and  US  66,  Flagstaff, 
99001066 

Pinal  County 

Cox,  William.  Building,  501  N.  Marshall  St., 

Casa  Grande.  99001068 
Paramount  Theatre,  420  N.  Florence  St.,  Casa 

Grande,  99001067 

Yavapai  County 

Mile  High  Park  Historic  District,  Roughly 
along  Oregon  Ave.,  and  losephine  St.,  from 


Gail  Gardner  Way  and  Lindberg  Dr., 
Prescott,  99001069 

ARKANSAS 

Pope  County 

Old  South  Restaurant,  (Arkansas  Highway 
History  and  Architecture  MPS),  1330  E. 
Main  St.,  Russellville  vicinity,  99001064 

Maricopa  County 

Ellis,  George,  House  (Residential  Properties 
Designed  by  George  Ellis  MPS),  105  Cattle 
Track,  Scottsdale,  99001065 

DISTRICT  OF  COLUMBIA 

District  of  Columbia  State  Equivalent 

Mount  Vernon  Square  Historic  District, 
Roughly  bounded  by  New  York  Ave.,  7th 
St.,  N  St.,  and  1st  St.  NW,  Washington, 
99001071 

ILLINOIS 

Cook  County 

Raymond  M.  Hilliard  Center  Historic  Disbict. 
Jet.  of  Cennak  Rd.  and  S.  State  St..  Chicago, 
99001072 

INDLy^A 

Clay  County  "     ' 

Tide  Water  Pumping  Station,  SW  comer  of 
900S  and  300E.  Coal  City  vicinity, 
99001076 

Floyd  County    - 

New  Albany  Downtown  Historic  District, 
Roughly  between  W.  First  St.,  and  E.  Fifth 
St..  W.  Main  St.  to  E.  Spring  St.,  New 
Albany.  99001074 

Marion  County 

Fairbanks,  Charles  W.,  House.  2960  N. 
Meridian  St.,  Indianapolis,  99001073 

Owen  County 

Osgood,  Dr.  H.  G.,  House,  11  E.  North  St., 
Gosport,  99001075 

Wabash  County 

North  Wabash  Historic  District.  Roughly 
boimded  by  W.  Maple,  N.  Carroll, 4="erry, 
Miami,  Pawling,  N.  Wabash,  and  Union 
Sts..  Wabash,  99001077 

MARYLAND 

Baltimore  Independent  City 

Hotel  Keman,  306-312  W.  Franklin  St., 

Baltimore.  99001079        ' 
Stewart's  Department  Store.  226-232  W. 

Lexington  St.,  Baltimore,  99001078 

MASSACHUSETTS 
Hampden  County 

Palmer  Memorial  Hall.  1029  Central  St., 
Palmer,  99001082 

Hampshire  Counfy 

Huntington  Village  Historic  District,  Roughly 
along  E.  Main.  Main,  Russell.  Upper 
Russell  and  Basket  Sts.,  Huntington, 
99001080 

Mymoutb  CJbnty 

Paragon  Park  Carousel,  1  Wharf  Ave.,  Hull, 
99001081 
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NEVADA 
CbrkCooBty 

Spirit  Mountain,  Address  Restricted, 
LaughUn  vicinity,  99001083 

OiflO 

Summit  County 

Point,  Nathaniel,  Farm  (Agricultural 
Resources  of  the  Cuyahoga  Valley  MPS), 
4606  Akron-Peninsula  Rd.,  4631  Akron- 
Peninsula  Rd..  Penisula  vicinity,  99001084 

OKLAHOMA 

Beaver  County 

Gate  School,  let.  of  4th  and  Texas,  Gate, 
99001087 

Rogan  County 

Beck.  I.  WW.,  Building,  146  W. 
Cooweescoowcc  Ave.,  Oologah,  99001086 

Tulsa  County 

Ambassador  Hotel,  1314  S.  Main,  Tulsa, 
99001085 

(HtEGON 

Clackamas  County 

Bagsby  Guard  Station,  Bagby  Trail  #544, 
Forest  Service  Rd.  70,  Estacada  vicinity, 
99001088 

UTAH 

Garfiold  County 

Oak  Creek  Dam  (Capitol  Reef  National  Pari^ 
MPS).  Oak  Creek,  N  of  N.  Coleman  Canyon, 
Torrey  vicinity,  99001091 

Wayne  County 

Behunin,  Elijah  Cutler,  Cabin  (Capitol  Reef 
National  Parii  MPS),  UT  24. 1.5  mi.  SE  of 
tip  of  Horse  Mesa,  Torrey  vicinity, 
990C1094 

Cathedral  Valley  Corral  (Capitol  Reef 
National  Park  MPS).  Middle  Desert,  SE  of 
Confluence  of  Cathedral  Mountain  and 
Cathedral  Valley,  Torrey  vicinity, 
99001093 

Qvilian  Conservation  Corps  Powder 
Magazine  (Capitol  Reef  National  Patk 
MPS),  S  of  Fremont  R..  N  of  Cuts  Canyon, 
Torrey  vicinity,  99001090 

Hanks'  Dugouts  (Capitol  Reef  National  Park 
MPS),  Confluence  of  Pleasant  Creek  and 
South  Draw,  Torrey  vicinity,  99001095 

Morrell,  Lesley,  Line  Cabin  and  Corral 
(Capitol  Reef  National  Park  MPS), 
Confluence  of  Middle  Desert  Wash  and 
Cathedral  Valley,  Torrey  vicinity, 
99001096 

Oyler  Mine  (Capitol  Reef  National  Park 
MPS),  Confluence  of  Grand  Wash  and 
Cohd}  Canyon,  Torrey  vicinity,  99001092 

Pioneer  Register  (Capitol  Reef  National  Park 
MPS),  SW  of  confluence  of  Capitol  Wash 
and  Waterpocket  Canyon,  Torrey  vicinity, 
99001097 
A  request  for  REMOVAL  has  been  made  for 

the  following  resources: 

ARKANSAS 
Columbia  County 

Bank  of  Waldo  (Thompson,  Charles  L., 
Design  Collection  TR),  Locust  and  Main 
Sts.,  Waldo,  82000801 


Conway  County 

Morrilton  Male  and  Female  College,  E. 
Church  St.,  Morrilton,  79000436 

Cross  County 

Missouri — Pacific  Depot — Wynne  (Historic 
Railroad  Depots  of  Arkansas  MPS),  SW  of 
)ct.  of  N.  Front  St.  and  E.  Hamilton  Ave., 
Wynne.  82000623 

Hnnpstead  County 

McRae  House  (Thompson,  Charles  L.,  Design 
Collection  TR),  113  E.  3rd.  St.,  Hope, 
82000826 

Ozan  Methodist  Church,  Mulberry  St.,  Ozan, 
82000827 

Howard  County 

Missouri — Pacific  Railroad  Depot — Nashville 
(Historic  Railroad  Depots  of  Arkansas 
MPS),  S.  of  E.  Hempstead,  between  S. 
Front  and  S.  Ansiey  Sts.,  Nashville, 
92000618 

Nevada  County 

Bemis  Florfst  Shop  (Thompson,  Charles  L., 
Design  Collection  TR),  117  E.  Second, 
Prescott,  82000868 

Phillips  County 

Barlow— Coolidge  House,  917  Ohio  St., 
Helena.  75000402 

Prairie  County 

DeValls  Bluff  First  Baptist  Church.  Jet.  of 
Prairie  and  Mason  Sts..  SE  comer.  Prairie. 
92001616 

Pulaski  County 

George.  Alexander.  House.  1007  E.  2nd  St.. 
Little  Rock.  76000454 

Saline  County 

Missouri — Pacific  Railroad  Depot — ^Benton 
(Historic  Railroad  Depots  of  Aikansas 
MPS).  Benton.  92000602 

Washington  County 

Kantz  House.  E  of  Fayetteville  at  2650 
Mission  St.,  Fayetteville,  80000788 

[FR  Doc.  99-21357  Filed  8-17-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Ractamation 

Bay-IMIa  Advlaory  Council  MaaUng; 
Bay-OaNa  Advlaory  Council'a 
ccoayawin  naaiorauoii  rroQram  rr 
2000  Priority  Put>Nc  Woricahop 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Bay-Delta.  Advisory 
Council  (BDAC)  will  meet  to  discuss 
key  issues  in  addressing  CALFED 
critical  issues,  focusing  on  Finance, 
Governance,  the  Draft  Preferred 
Alternative  and  Restoration 
Coordination.  There  will  also  be  a  site 
tour  of  Battle  Creek  leaving  from  and 


returning  to  Wild  Bill's  Restaurant  in 
Red  Bluff.  A  reception  and  meeting  at 
the  Red  Bluff  Community/Senior  Center 
will  follow  the  tova. 

CALFED's  Ecosystem  Restoration 
Program  will  sponsor  a  FY  2000  Priority 
Setting  Workshop  on  August  31, 1999, 
to  discuss  priorities  for  FY  2000.  This 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  statements  or 
may  file  written  statements  for 
consideration. 

dates:  BDAC  will  tour  Battle  Creek  in 
Red  Bluff  on  Thursday,  September  16, 
1999.  The  tour  will  run  from  12:30  p.m. 
to  5:30  p.m.,  leaving  bom  and  returning 
to.  Wild  Bill's  Restaurant  in  Red  Bluff. 
The  evening  reception  will  be  on 
September  16. 1999  at  the  Red  Bluff 
Commimity/Senior  Center  bom  6:30 
p.m.  to  8  p.m. 

BDAC  will  meet  from  8:30  a.m.  to  5 
p.m.  on  Friday,  September  17, 1999  at 
the  Red  Bluff  Commimity/Senior 
Center. 

The  Bay-Delta  Advisory  Council's 
Ecosystem  Restoration  Program  FY  2000 
Priority  Public  Workshop  will  be  held 
from  9  a.m.  to  1  p.m.  on  Tuesday, 
Atigust  31, 1999  in  the  Auditorium  at 
714  P  Street  in  Sacramento. 
ADDRESSES:  BDAC  will  rendezvotis  bom 
Wild  Bill's  Restaurant,  500  Riverside. 
Red  Bluff,  CA  96080.  The  BDAC 
evening  reception  and  meeting  will  be 
held  at  the  Red  Bluff  Community /Senior 
Center,  1500  South  Jackson  Street,  Red 
Bluff,  CA  96080. 

The  Bay-Delta  Advisory  Council's 
Ecosystem  Restoration  Program  FY  2000 
Priority  Public  Workshop  will  be  held 
in  the  auditoriiun  at  714  P  Street, 
Sacramento.  CA  95814. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
information  on  the  BDAC  tour, 
reception  and  meeting  contact  Eugenia 
Laychak,  CALFED  Bay-Delta  Program  at 
(916)  657-2666. 

For  information  on  the  Bay-Delta 
Advisory  Council's  Ecosystem 
Restoration  Program  FY  2000  Priority 
Public  Workshop,  contact  Wendy 
Halverson  Martin,  CALFED  Bay-Delta 
Program  at  (916)  657-2666. 

If  reasonable  accommodation  is 
needed  due  to  a  disability,  please 
contact  the  Equal  Employment 
Opportunity  Office  at  (916)  653-6952  or 
TDD  (916)  653-6934  at  least  one  week 
prior  to  the  meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-I)elta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 


Acting  R^ionc 


Federal  Regigter/Vol.  64,  No.  159 /Wednesday,  August  18,  1999 /Notices  44941 

^ 


must  b(  made,  the  state  of  California 
and  the  •'ederal  government  are  working 
togetherto  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  aQ^  Federal  agencies  with 
managetiient  and  regiUatory 
responstibilities  in  the  Bay-Delta  system 
are  woriang  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  pfocess. 

One  ^lea  of  Bay-Delta  management 
includels'the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  to  the  Bay- 
Delta  sy^em  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasteiis!,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resotirce  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being!  carried  out  under  the  policy 
direction  of  CALFED.  The  Program  is 
exploring  the  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystein,  provide  for  a  variety  of 
benefici^  uses,  and  minimis  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisory  representing  California's 
agricultmal,  environmental,  urban, 
business!  fishing,  and  other  interests 
who  haVfe  a  stake  in  finding  long  term 
solutioDH  for  the  problems  affecting  the 
Bay-Delii  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FAPA)  as  Advisory  Council  BDAC 
to  advise!  CALFED  on  the  program 
mission,  problem^  to  be  addressed,  and 
objectiv^  for  the  Program.  BDAC 
provides  la  fonun  to  help  ensure  public 
participation,  and  will  review  reports 
and  othQf  materials  prepared  by 
CALFEd  fetaff.  BDAC  has  established  a 
subcommittee  called  the  Ecosystem 
Roimdtaible  to  provide  input  on  annual 
workplaQs  to  implement  ecosystem 
restoration  projects  and  programs. 

Minut^  of  the  meeting  will  be 
maintained  by  the  Program,  Suite  1155, 
1416  Ninth  Street,  Sacramento,  CA 
95814,  ahd  will  be  available  for  public 
inspection  dimng  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  jvjugust  13,  1999. 
Kirk  Rod^rs, 

Acting  Regional  Director,  Mid-Pacific  Region. 
[FR  Doc.  <l'>-21394  Filed  8-17-99;  8:45  am) 
BIUING  CODE  4310-94-41 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-409] 

Certain  CD-ROM  Controllers  and 
Products  Containing  the  Same— 11; 
Notice  of  Decision  To  Extend  by  45 
Days  the  Target  Date  for  Completing 
the  Investigation 

agency:  U.S.  hitemational  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  extend 
by  45  days,  or  imtil  September  27, 1999, 
the  target  date  for  completing  the  above- 
captioned  investigation. 
FOR  RJRTHER  INFORMATKM  CONTACT: 
Timothy  P.  Monaghan,  Esq.,  Office  of 
the  General  Coimsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW, 
Washington,  DC  20436,  telephone  (202) 
205-3152.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  May  13, 1998,  based  on  a  complaint 
filed  by  Oak  Technology,  Inc.  63  FR 
26625  (1998).  The  complaint  named 
four  respondents:  MediaTek.  Inc., 
United  Microelectronics  Corporation 
(UMC),  Lite-On  Technology  Corp.,  and 
AOpen,  Inc.  Actima  Technology 
Corporation,  ASUSTek  Computer, 
Incorporated,  Behavior  Tech  Computer 
Corporation,  Data  Electronics,  Inc., 
Momitsu  Multi  Media  Technologies, 
Inc.,  Pan-Intemational  Industrial 
Corporation,  and  Ultima  Electronics 
Corporation  were  permitted  to  intervene 
in  the  investigation. 

In  its  complaint.  Oak  alleged  that 
respondents  violated  section  337  by 
importing  into  the  United  States,  selling 
for  importation,  and/or  selling  in  the 
United  States  after  importation 
electronic  products  and/or  components 
that  infiinge  claims  of  U.S.  Letters 
Patent  5,581,715.  The  presiding 
administrative  law  judge  (ALJ)  held  an 
evidentiary  hearing  from  January  11, 
1999,  to  January  28,  1999. 

On  May  10, 1999,  the  ALJ  issued  an 
initial  determination  (ID)  (Order  No.  15) 
granting  the  motion  of  respondent  UMC 
for  a  summary  determination 
terminating  UMC  from  the  investigation 
on  the  basis  of  a  license  agreement.  On 
May  12, 1999,  the  ALJ  issued  his  final 


ID  in  which  he  foimd  that  there  was  no 
violation  of  section  337. 

Complainant  Oak  filed  a  petition  for 
review  of  Order  No.  15  and  respondent 
UMC  and  the  Commission  investigative 
attorneys  (lAs)  filed  responses  to  Oak's 
petition  for  review  of  Order  No.  15.  Oak, 
respondents  UMC,  MediaTek,  Lite-On 
Technology,  and  AOpen,  and  the  lAs 
filed  petitions  for  review  of  the  final  ID, 
and  all  parties  subsequently  responded 
to  each  other's  petitions  for  review  of 
the&iallD. 

On  June  28, 1999,  the  Commission 
determined  not  to  review  the  ALJ's " 
findings  with  respect  to  the  preamble  of 
claim  1  and  its  digital  signal  processor 
(DSP)  element,  and  determined  to 
review  the  remainder  of  the  final  ID  and 
Order  No.  15. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
§  210.51  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR 
§210.51). 

Copies  of  the  public  version  of  the 
ALJ's  IDs  and  all  other  nonconfidential 
dociunents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000. 

Issued:  August  13,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koelmlce, 
Setretaiy. 
[FR  Doc.  99-21470  Filed  8-17-99;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Sunahine  Act  Meeting;  Emergency 
Notice  of  Commission  Meeting 

AGENCY  HOUNNG  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  August  20,  1999  at  10:00 

a.m. 

SLACE:  Room  101,  500  E  Street  S.W., 

Washington,  DC  20436,  Telephone: 

(202)  205-2000.  <=. 

STATUS:  Open  to  the  pubUc. 

MATTERS  TO  BE  CONSIDERED: 

1.  Outstanding  action  jacket: 

(1)  Document  No.  EC-99-012:  Approval  of 
final  report  in  Inv.  No.  332-403  (Assessment 
of  the  Economic  Effects  on  the  United  States 
of  China's  Accession  to  the  WTO). 

In  a  meeting  held  on  Friday,  August 
13, 1999,  the  Commission  determined  to 
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delay  consideration  of  the  above 
referenced  document  until  Friday, 
August  20, 1999  at  10:00  a.ni.  No  earlier 
announcement  of  this  emergency 
meeting  was  possible. 

Issued:  August  13, 1999. 

By  order  of  the  Commission: 
Oomia  R.  Koehnke, 
Secretaiy. 

[FR  Doc.  99-21528  Filed  8-16-99;  12:58  pm] 
aeiMG  CODE  7aao-o^-p 


DEPARTMENT  OF  JUSTICE 

Offte*  of  Community  Oriontad  Policing 
Sorvlooo;  SoNctation  for  tho 
Dovolopmont  of  Tools  and  Products 
tar  PoHdng  Agsndss  To  Enhance 
Community  Policing  and  Prol)lem 
Solving 

AGBWV:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Office  of  Community 
Oriented  Policing  Services  (COPS)  is 
seeking  proposals  to  fund  the 
development  and  dissemination  of 
information,  guidelines,  tools,  and 
products  to  facilitate  the 
implementation  of  community  policing 
and  problem  solving.  This  solicitation 
provides  background  on  the  COPS 
Office  and  its  grant  programs.  It  also 
outlines  the  purpose  of  the  solicitation 
and  the  needs  it  seeks  to  address,  and 
identifies  issues  to  be  discussed  by 
applicants  seeking  to  provide  services 
under  grants  or  cooperative  agreements. 
Areas  of  interest  to  the  COPS  Office 
include  community  policing  and 
collaborative  problem  solving, 
organizational  transitions,  and  uses  of 
tedmology  to  advance  community 
policing. 

This  solicitation  is  being  announced 
as  an  open  ccHupetition  and  requires  a 
three-week  turnaround.  Awardees  will 
be  expected  to  begin  work  immediately 
upon  selection. 

DATES:  Applications  are  due  on 
September  IS,  1999,  by  5:00  p.m.  EST. 
Please  fox  a  short  letter  notifying  the 
COPS  Office  of  your  intent  to  apply.  The 
letter  should  be  faxed  to  the  attention  of 
COPS/PPSE  c/o  Stacy  Curtis  Bushee  at 
(202)  633-1386  no  later  than  September 
3, 1999.  The  selected  awardees  will  be 
notified  by  phone  and  letter  and  should 
plan  to  begin  meeting  with  the  COPS 
Office  in  Washington,  D.C.  as  early  as 
mid  October  1999  to  begin  work  on  the 
project. 

REQUnEMENTSAlMn-ATlONS:  Package 
should  include  the  original  application 
and  three  copies.  Applications  should 


not  exceed  15  double-spaced,  12-point 
typed  pages.  Budget  materials,  letters  of 
support/cooperation,  and  time  lines  are 
considered  acceptable  appendices  and 
do  not  count  toward  the  narrative  page 
limit. 

ADDRESSES:  Please  send  application 
package  to:  Office  of  Community 
Oriented  Policing  Services;  Program/ 
Policy  Support  and  Evaluation  Division, 
c/o  Stacy  Curtis  Bushee,  1100  Vermont 
Ave,  NW,  Washington,  DC  20530  (20005 
for  express  services). 
FOR  FURTHER  MFORMATKM  CONTACT: 
Please  contact  Stacy  Ciirtis  Bushee  at 
(202)  633-1297  or  Karin  Schmerler  at 
(202)  633-1321  to  obtain  additional 
information  about  this  solicitation. 
Application  forms  and  materials  on  the 
COPS  Office  and  its  grant  programs  are 
also  available  by  calling  the  U.S. 
Department  of  Justice  Response  Center 
at  1-800-421-6770  or  by  visiting  the 
COPS  Office  Internet  web  site  at 
www.usdoj.gov/cops. 
SUPPI.EMENTARY  MFORMAT10N: 

Background 

On  September  13, 1994,  President 
Clinton  signed  into  law  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994  (Pub.  L.  103-322).  Title  I  of 
the  "crime  bill,"  the  Public  Safety 
Partnership  and  Community  Policing 
Act  of  1994,  authorizes  the  Attorney 
General  to  make  grants  to  States,  units 
of  local  government,  Indian  tribal 
governments,  other  public  and  private 
entities,  and  multi-jurisdictional  or 
regional  consortia  thereof  to  increase 
police  presence,  to  expand  and  improve 
cooperative  efforts  between  law 
enforcement  agencies  and  members  of 
the  community,  to  address  crime  and 
disorder  problems,  to  support 
innovative  community  policing  projects, 
and  to  otherwise  enhance  public  safety. 

Since  1994,  the  COPS  C^ce  has 
awarded  grants  to  more  than  11,000 
policing  agencies  across  the  country. 
The  COPS  Office  has  funded  the  hiring 
of  officers,  the  redeployment  of  officers 
through  the  purchase  of  technology  and 
the  hMng  of  civilians,  and  a  variety  of 
innovative  policing  grants  to  combat 
crime  and  enhance  public  s^ety. 
Innovative  grants  include,  for  example, 
funding  to  foster  collaborative  problem 
solving  between  policing  agencies  and 
commimity-based  agencies  or  schools, 
and  partnerships  between  policing 
agencies  and  domestic  violence 
programs.  The  COPS  Office  has  also 
funded  the  creation  of  Regional 
Commimity  Policing  Institutes  (RCPIs) 
to  foster  training  in  community  policing 
at  the  regional  level.  The  goal  of 
programs  developed  and  funded  by  the 


COPS  Office  is  to  provide  resoiut»s  to 
enhance  community  policing  efibrts 
throughout  the  coimtiy.  The  purpose  of 
this  solicitation  is  to  fund  the 
development  and  dissemination  of 
informative,  easy-to-understand,  and 
easy-to-use  products  and  tools  that  will 
continue  to  facilitate  the  adoption  and 
implementation  of  community  policing 
and  collaborative  problem  solving. 

Funding  Availability 

The  COPS  Office  anticipates 
providing  a  total  of  up  to  $600,000  bom 
FY99  funds  to  award  projects  in  the 
areas  described  below.  Depending  on 
the  fimdability  of  proposals  received  by 
the  COPS  Office,  fimding  amounts  may 
be  increased  or  decreased  within 
categories.  In  addition,  all  categories/ 
parts  may  not  receive  funding  based 
upon  the  quality  and  utility  of  proposed 
projects.  Awards  under  this  solicitation 
are  not  dependent  on  FYOO 
appropriations  to  the  COPS  Office. 
Additional  projects  may  be  funded  from 
this  solicitation  with  FYOO 
appropriations  if  such  appropriations 
are  forthcoming.  Grants  or  coo{>erative 
agreements  are  awarded  for  a  one  year 
period. 

Category  I.  CoUabomtive  Problem 
Solving  ($150,000) 

Since  1997,  the  COPS  Office  has 
awarded  over  450  Problem  Solving 
Partnerships  (PSP)  grants  and  150 
School-Based  Partnerships  (SBP)  grants. 
The  purpose  of  these  grants  is  to 
provide  policing  agencies  and  their 
community  partners  with  resources  that 
will  enhance  their  ability  to  use  the 
collaborative  problem  solving  approach 
to  address  their  focus  crime  or  disorder 
problems.  PSP  and  SBP  grantees  are 
addressing  a  wide  variety  of  problems, 
including: 

PSP  Program 

Assatilt 

Street-Level  Drug  Dealing 

Loitering  and  Disorder 

Residential  Burdary 

Auto  Theft/Theft  from  Auto 

Domestic  Violence 

Commercial  Burglary 

Underage  Drinking 

Vandalism/Graffiti 

Larceny/Theft 

Driving  While  Intoxicated 

Disputes 

SBP  Program 

Assault 

Loitering  and  Disorder 
Bullying,  Threat  and  Intimidation 
Disputes 

Drug  Dealing/ Alcohol  Consumption  on 
School  Grounds 


Vandi  il  ism/ 


primary  pur 
would  be  to 
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Larce^^/Theft 

Vanda]  ism/Graffiti 

To  CI  mtinue  to  enhance  the  ability  of 
polici|]  g  agencies  and  communities  to 
effectively  address  specific  crime  or 
disorder  problems  the  COPS  Office 
seeks  proposals  to: 

Category  I— Part  A.  Develop  tools  to 
addrek^  specific  crime  or  disorder 
prohl0ps. 

Prol^lem-specific  tools  include,  but 
are  noltilimited  to:  analytical 
instruments  (such  as  environmental 
surveys,  business  and  residential 
siirveyi,  victim  and  offender  interviews, 
incident  report  addendums),  that  will 
help  a^ncies  collect  information  on 
particlilar  crime  or  disnrHer  pmhlems: 
practical,  user-friendly  information 
guides  outlining  the  state  of  knowledge 
on  paitticular  crime  or  disorder 
probleiais;  and/or  blueprints  on  how  to 
apply  ^  problem-solving  approach  to 
specific  crime  and  disorder  problems. 
Tools  and  guidelines  on  how  to 
impleiQent  and  sustain  problem-solving 
collaborations  between  policing 
agencifls  and  communities/schools  that 
focus  on  particular  crime  and  disorder 
problepus  are  also  welcome.  Applicants 
may  si^ggest  additional  tools  that  would 
assist  policing  agencies  and  community 
partnejr^  attempting  to  address  specific 
crime  uid  disorder  problems. 

Category  I— Part  B.  Develop  problem- 
soWin^software. 

Implementing  a  problem-solving 
appro$(ih — for  example,  one  that 
includes  phases  such  as  scanning, 
analyzi|ig,  responding,  and  assessing — 
to  rediii:e  crime  and  disorder  requires 
knowlMige  of  the  basic  strategy  and 
structiue  of  such  an  approach.  Problem- 
solving  isoftware  that  can  help  guide 
police  practitioners  and  commimity 
members  through  the  model  to  address 
specifip  problems  and  help  users 
develop  effective,  tailored  responses 
would  p^elp  meet  the  need  for 
individjialized  assistance  in  applying 
the  pnjl^lem-solving  approach  to  target 
probleiils.  Although  such  software  could 
be  usec^iin  a  training  settling,  the 
primary  purpose  of  this  type  of  software 
would  be  to  serve  as  a  blueprint  for 
taking  a;  problem-solving  approach  to 
addres^pg  crime  or  disorder  problems. 

Applicants  interested  in  proposing 
projects  in  the  Collaborative  Problem 
Solving  ^category  should  propose  tools 
or  products  that  will  enhance  the  ability 
of  policing  agencies  and  community 
organisations  to  collect,  analyze  and 
understand  different  types  of 
informaUon  that  will  aid  in 
collabdiiative  problem-solving  efforts. 


Category  II.  Organizational  Transitions 
($250,000) 

As  a  policing  agency  transitions 
ideologically  from  conducting 
traditional  policing  activities  to 
operating  imder  the  philosophies  that 
guide  community  policing, 
organizational  transformations  typically 
occur  that  will  support  the  new 
approach.  Such  transformations  include 
altering  the  structure  of  a  department  to 
enable  the  community  policing 
philosophy  and  associated  functions  to 
be  incorporated  into  the  responsibilities 
of  department  personnel.  To  assist 
COPS  grantees  in  making  such 
transitions,  the  COPS  Offices  seek 
proposals  to  do  the  following: 

Category  n — ^Part  A.  Rexaew  and 
describe  the  major  variations  in  the 
implementation  of  community  policing 
among  select  COPS  grantees  and 
compile  lessons  learned  from  the  ways 
these  agencies  are  implementing 
community  policing. 

Policing  agencies  have  implemented 
community  policing  in  a  variety  of 
ways.  Approaches  to  implementing 
community  'policing  include  the  use  of 
speciahzed  imits  or  officers  primarily 
responsible  for  community  policing 
activities;  specialized  officers  within  a 
particular  (hstrict  with  community 
policing  responsibilities;  a  split-force 
approach  wherein  community  policing, 
traditional  patrol,  and  other  functions 
are  split  between  major  police  divisions; 
a  department-wide  orientation;  and 
combinations  of  the  above.  Some 
agencies  begin  implementing 
community  policing  through  one 
approach,  and  subsequently  go  on  to 
implement  one  or  more  different 
approaches  for  a  variety  of  reasons.  A 
compilation  of  the  experiences  of 
selected  COPS  grantees  that  have 
undertaken  differing  approaches  to 
implementing  community  policing 
would  help  inform  other  policing 
agencies  that  are  in  the  process  of 
developing  and  implementing  strategies 
to  fit  their  particular  needs. 

This  compilation  should  review  the 
topology  described  above  and  examine 
the  successes,  pitfdls,  lessons  learned, 
and  resulting  benefits  and  drawbacks  of 
each  approach. 

Category  11— Part  B.  Develop  a 
practical,  easy-to-understand  guidebook 
for  policing  practitioners  on  designing 
and  implementing  call  management 
strategies  to  support  community 
policing. 

The  COPS  Office  is  also  seeking 
proposals  on  the  topic  of  call 
management  strategies.  An  important 
aspect  of  organizational  transition  for 
many  policing  agencies  is  the 


development  and  implementation  of 
call  management  strategies  that  support 
an  agency's  community  policing  goab. 
Policing  agencies  have  approachmi  call 
management  in  a  variety  of  ways, 
including:  managing  calls  for  service 
through  telephone  and  mail-in  reporting 
systems,  delajring  police  response, 
scheduling  appointments,  and  tasking 
non-sworn  personnel  to  respond  to 
lower  priority  calls.  The  short-term  goal 
of  these  strategies  has  been  to  free-up 
officer  time  for  collaborative  problem- 
solving  efforts;  the  long-term  goal  has 
been  to  increase  the  e&ctiveness  of  the 
police  response  to  community 
problems. 

The  COPS  Office  seeks  proposals  to 
develop  a  call  management  guidebook 
that  draws  upon  the  promising  work 
and  lessons  learned  by  policing  agencies 
in  the  United  States  and  abroad.  The 
guidebook  should  serve  as  a  resource  for 
a  wide  variety  of  agencies  seeking  step- 
by-step  assistance  in  designing  and 
implementing  basic  call  management 
strategies  to  support  commimity 
policing  efforts.  In  addition  to  providing 
informatidn  on  basic  call  management 
strategies,  the  guidebook  should  include 
information  on  cutting-edge 
experiments  with  call  management 
initiatives  that  fully  integrate  problem- 
oriented  policing  concepts  into  call 
receipt,  dispatch  and  resolution. 

Category  m.  Technology  ($200,000) 

Through  the  COPS  MORE  grant 
program  (Making  Officer  Redeploym6nt 
Effective),  the  COPS  Office  has  provided 
information  technology  resources  to 
support  community  policing  operations. 
Policing  agencies  nationwide  have 
received  and  implemented  a  variety  of 
technology  applications,  including 
records  management,  mapping,  and 
computer-aided  dispatch  systems. 
However,  the  market  for  law 
enforcement  technology  development  is 
largely  vendor-driven.  There  is  limited 
information  about  the  universe  of 
applications  available  for  police,  and 
many  agencies  have  not  had  the 
opportunity  to  take  full  advantage  of 
advanced  information  technology  tools 
due  to  constraints  in  both  design  and 
utilization.  As  such,  the  COPS  Office  is 
seeking  proposals  to: 

Category  in— Part  A.  Develop 
guidelines  for  information  technology 
acquisition  and  utilization  to  support 
community  policing. 

The  transition  to  community  policing 
has  placed  additional  information 
demands  on  state  and  local  police 
agencies.  These  demands  include  the 
need  for  real-time  data  accessibility  for 
problem  analysis  at  the  beat/sector 
level,  the  capacity  for  data  sharing 
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among  multiple  components  of  local 
govermnent  (i.e.,  public  works, 
sanitation,  police,  fire),  and  enhanced 
mechanisms  for  the  distribution  of  non- 
sensitive  police  records  to  the  public.  In 
order  to  respond  to  these  evolAong 
needs,  COPS  grantees  have  informally 
requested  assistance  in  the  way  of 
minimum-threshold  functional 
requirements  for  information  systems 
that  they  can  use  in  strategic  and 
organizational  planning. 

m  response  to  this  growing  demand, 
the  COPS  Office  is  seeking  proposals  for 
the  development  of  guidelines  to  meet 
the  evolving  information  technology 
needs  of  policing  agencies  transitioning 
to  community  policing.  Applicants 
interested  in  submitting  proposals 
under  this  section  shoiild  identify  the 
critical  elements  that  an  information 
technology  (IT)  platform  must  contain 
in  order  to  facilitate  the  successful 
implementation  to  commimity  policing 
and  meet  these  corresponding 
information  demands. 

Proposals  should  include  an 
examination  of  the  necessary  functional 
elements  for  a  community-oriented  IT 
platform,  the  necessary  IT  components, 
and  the  steps  to  take  to  ensure 
successful  interface  with  other  local 
government  counterparts.  The 
development  of  specific  technical 
requirements  for  IT  components  (i.e., 
database  architectiue,  wireless 
communications  infrastructiue)  are  not 
sought  imder  this  solicitation. 

Category  ID — Part  B.  Examine 
applications  of  information  technology 
among  policing  agencies. 

The  ways  in  wmch  leading  law 
enforcement  agencies  use  data  to 
support  mamigement  decisions,  allocate 
personnel  resources,  and  implement 
community  policing/problem  solving 
vary  considerably.  Some  agencies  have 
provided  information  technology  (IT) 
tools  to  officers  for  crime  analysis  at  the 
beat  level,  whereas  others  have  placed 
greater  emphasis  on  making  real-time 
information  available  to  command  staff. 
Given  these  variations,  applicants  could 
propose  to  compare  and  contrast  various 
applications  of  technology  in  policing 
agencies,  and  to  assess  the  subsequent 
impact  on  departmental  operations, 
community  policing,  and  ultimately, 
public  safety.  For  example,  applicants 
could  propose  to  conduct  a  critical 
examination  of  a  top-down 
accountability-based  policing  model  in 
comparison  to  a  decentralized  or 
problem-oriented  policing  model, 
leading  to  the  development  of  a  new  IT 
paradigm  for  policing  structured  around 
the  most  successful  elements  of  each 
strategy.  Proposed  products  could 
include  site-specific  case  studies  or 


comparative  documents  that  include 
process/impact  assessment  findings. 

Applicant  Criteria 

Successful  applicants  must 
demonstrate  a  clear  understanding  of 
community  policing  and  problem 
solving  principles  and  processes. 
Applicants  should  have  extensive 
backgrounds  in  the  implementation  of 
community  policing,  including  the 
impact  and  importance  of  community 
participation,  and  the  ways  in  which  the 
implementation  of  community  policing 
can  bring  about  organizational  changes 
within  policing  agencies.  Applicants 
should  also  be  familiar  with  the  uses  of 
technology  to  enhance  the  delivery  of 
police  services  and  effiectiveness  of 
community  policing  efforts.  Applicants 
must  state  clearly  the  goals  and  methods 
of  the  project,  project  deliverables,  and 
include  a  task  time  line  for  the  life  of 
the  grant. 

Applicants  may  submit  multiple 
applications  within  or  across  categories 
and  parts.  For  example,  an  applicant 
could  propose  to  develop  deliverables 
imder  Part  B  of  the  Organizational 
Transitional  category,  and  Parts  A  and 
B  of  the  Technology  category.  However, 
each  distinct  project  must  be  described 
in  detail  in  a  narrative  as  discussed 
below  and  separate  budget  worksheets 
and  narratives  must  be  provided  for 
each  project.  Supporting  documentation 
such  as  the  SF  424,  Assiuances, 
Certifications,  and  Disclosures  need  not 
be  submitted  more  than  once. 
Applicants  are  encouraged  to  be 
innovative  in  their  proposals  and 
should  collaborate  with  policing 
agencies  or  personnel  in  the 
development  of  applications  and  in  the 
testing  of  tools  and  products  to  assure 
their  usefullness. 

Applicants  should  meet  the  following 
criteria: 

1.  Possess  relevant  expertise  in  the 
areas  of  community  policing, 
collaborative  problem-solving,  police 
management,  and  organizational 
change. 

2.  Possess  significant  luiderstanding 
of  and  experience  working  with  policing 
agencies  operating  under  the  guiding 
philosophies  of  community  policing  in 
rural,  suburban,  and  urban  jurisdictions 
ranging  from  15,000  to  over  1,000,000 
persons. 

3.  Possess  significant  experience 
developing  tools  or  products  aimed  at 
policing  audiences. 

4.  Possess  experience  administering 
federal  grants  or  cooperative  agreements 
of  more  than  $100,000. 

5.  Have  a  proven  record  of  working 
collaboratively  on  projects  with  other 
organizations. 


How  to  Apply 

Those  interested  in  submitting 
proposals  in  response  to  this  solicitation 
must  complete  the  required  application 
forms  and  submit  related  required 
dociunents.  Applicants  must  include     " 
the  following  information/forms  to 
qualify  for  consideration: 

•  Standard  Form  (SF)  424— 
application  for  Federal  assistance 

•  Table  of  Contents 

•  Proposal  Abstract  (include  the 
category  and  part  under  which  you  are 
applying) 

•  Project  Narrative  (see  additional 
detail  in  Items  #1-6  below) 

•  Project  Time  Line  (Item  #7) 

•  Budget  Detail  Worksheet  (see 
additional  detail  in  Item  #8) 

•  Budget  Narrative  (see  additional 
detail  in  Item  #8) 

•  Names  and  affiliations  of  all  key 
project  staff,  including  subcontractor(s), 
advisors,  and  consultants 

•  Resumes  of  key  project  staff 
(relevant  experience  for  proposed 
project  should  be  highlighted) 

•  Assurances 

•  Certifications  Regarding  Lobbying, 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (one  form) 

•  Disclosure  of  Lobbying  Activities 
The  project  narrative  should  not 

exceed  15  pages  and  should  detail  the 
proposed  project  and  the  deliverables 
that  will  result,  including  planes  to  pilot 
test  deliverables  with  policing  agencies 
to  assure  the  ease  of  use  and  utility  of 
such  deliverables.  The  required  forms, 
resumes,  time  line  and  budget 
information  do  not  coimt  toward  the 
page  length.  Each  proposed  project  must 
be  described  in  a  separate  narrative  and 
must  be  accompanied  by  a  separate 
budget  narrative  and  worksheets. 

Capabilities 

Project  narratives  should  address  the 
following  issues,  ff  you  or  yoxir 
organization  is  proposing  more  than  one 
distinct  project  under  this  solicitation, 
include  a  discussion  of  all  items  except 
for  Item  #4  in  each  of  the  project 
narratives. 

1.  Describe  in  detail  the  project  you 
would  imdertake.  Be  specific  with 
regard  to  the  kinds  of  deliverables  that 
would  result  and  how  those  deliverables 
would  assist  policing  agencies 
implementing  community  policing  and 
problem  solving.  Be  sure  to  describe 
how  the  deliverables  would  be  pilot 
tested  within  policing  agencies  to  assiire 
the  ease  of  use  and  utility  of  such 
deliverables. 

2.  Discuss  your  management  plan  for 
implementing  this  project  with  respect 
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to  intei  [  lal  and  external  management  of 
personnel  and  resources. 

3.  Di^tniss  how  information  collected 
or  products/tools  developed  imder  this 
project  could  be  disseminated  to 
promote  the  implementation  of 
community  policing  and  problem- 
solving  approaches  in  the  future. 
Discuss  how  police  practitioners, 
community  members,  and  others  with 
an  inte^st  in  crime  prevention  could 
access  tike  products  developed  under 
this  projbct. 

4.  De^ribe  yoiu  imderstanding  of  and 
experieqce  with  community  policing 
and  problem  solving.  Describe  your 
background  aUd  experience  in 
developing  tools  or  other  products 
aimed  9t  facilitating  the  use  of  new 
approaches  to  crime  reduction  by 
polidn^jagencies. 

5.  De^pribe  your  imderstanding  of 
policing! agencies  and  their  culture,  as  it 
appliesTlp  the  focus  area  addressed  in 
your  prqposal. 

6.  Bastd  on  your  experience  with  the 
evolution  of  commimity  policing  and 
problenf  solving,  please  describe  the 
primary  organizational  obstacles  to  the 
implementation  of  commimity  policing, 
and  ho^|i^J  your  proposed  deliverables 
would  ^sist  COPS  grantees  and  other 
agencies  in  institutionalizing 
community  policing  and  problem 
solving. 


ide  a  detailed  one-year  task 
to  describe  the  activities 
in  your  project  plan. 

Budget 

8.  Prepare  a  detailed  budget  and 
budget  ik^rrative  for  a  one-year 
agreement.  Awards  are  expected  to 
range  frj>kn  $50,000  to  $350,000, 
dependjog  on  the  scope  of  the  initiative 
and  proposed  deliverables.  The  budget 
may  include  travel  and  per  diem  costs 
related  tn  collaborating  with  policing 
agencies.,  mailing  or  telephone  costs  for 
information  collection,  and  production, 
pilot  testing,  and  dissemination  costs  for 
all  delivl^bles. 

The  Cbjtalog  of  Federal  Domestic 
Assistande  (CFDA)  reference  for  this 
program  is  16.710. 

Dated:  August  6, 1999. 

Mary  Lott  Leary, 

Acting  Director,  Office  of  Community 
Oriented  fencing  Services,  U.S.  Department 
ofjusticci 

(FR  Doc.  )b-21452  Filed  8-17-99;  8:45  am) 

BNJJNQ  CG  (  E  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  U.S.  Attorneys 

[Ooclcvt  No.  97592] 

Waiver  of  the  Data  Encryptkm 
Standard;  Federal  Information 
Processing  Standards  Publication 
(nPS)  46-2;  "Data  Encryption 
Standard  (DES)" 

agency:  Executive  Office  for  U.S. 
Attorneys,  Department  of  Justice. 
ACTION:  Notice. 


SUMMARY:  The  Federal  hiformation 
Processing  Standards  Publication  (FIPS) 
46-2  entitled  "Data  Encryption 
Standard  (DES)"  requires  that  a  notice 
bo  published  in  the  Federal  Register 
whenever  a  waiver  to  the  DES  standard 
is  approved.  ^ 

DATES:  The  waiver  was  approved  on 
June  9,  1999. 

AbORESSES:  U.S.  Department  of  Justice, 
Executive  Office  for  U.S.  Attorneys,  600 
E  Street  N.W.,  Suite  6004,  Washington. 
DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harvey  Press  (202)  616-6442. 
SUPPLEMENTARY  INTORMATION:  FIPS  46-2 
"Data  Encryption  Standards  PES)" 
requires  a  notice  be  published  in  the 
Federal  Register  whenever  a  waiver  is 
granted.  The  Executive  Office  for  U.S. 
Attorneys  (EOUSA)  of  the  Department 
of  Justice  (DOJ),  because  of  our  concerns 
that  single  DES  has  been  shown 
vulnerable  to  attack,  we  intend  to  utilize 
Triple  DES.  Therefore,  the  EOUSA,  to 
provide  stronger  security,  will  utilize 
Triple  DES  as  its  enoyption  algorithms 
for  its  Virtual  Private  Network  (VPN)/ 
firewall  implementation. 
Harvey  Press, 

Assistant  Director  for  Telecommunication 
and  Technical  Development  Staff. 
[FR  Doc.  99-21367  Filed  8-17-99;  8:45  am] 
BHJJNG  CODE  441fr-a7-M 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Consent  Degree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Uability  Act 

Notice  is  hereby  given  that  a  consent - 
decree  in  United  States  v.  A6-D 
Recycling.  Inc..  etal..  Civil  Action  No. 
l:CV-99-1332  (M.D.  Pa.)  was  lodged 
with  the  court  on  July  28, 1999. 

The  proposed  decree  resolves  claims 
of  the  United  States  against  120 
defendants  under  Sections  106  and  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 


9606  and  9607,  for  response  costs  and 
actions  at  the  Jack's  Creek  Superfund 
Site  in  MifOin  County,  PA.  The  decree 
requires  40  of  the  defendants  to  perform 
the  EPA-selected  remedial  action  to 
address  hazardous  substance 
contamination  at  the  site.  That  remedial 
action  includes,  inter  alia,  excavation 
and  off-site  disposal  of  certain 
contamination  and  on-site  consolidation 
and  capping  of  other  contamination. 
The  remaining  80  defendants  are 
accorded  de  minimis  treatment  and 
required  to  pay  a  total  of  $3.05  million 
toward  cleanup  of  the  site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  AS-D 
Recycling.  Inc.,  et  al..  Civil  Action  No. 
l:CV-99-1332  (M.D.  Pa.),  DOJ  Ref.  #90- 
11-2-911.  Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with  section 
7003(d)  of  RCRA,  42  U.S.C.  6973(d). 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice,  Environment  and 
Natural  Resources  Division,  Consent 
Decree  Library,  1120  G  Street,  NW.,  3rd 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  NW.,  3rd 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $27.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Degree  Library.  A  copy  of  the 
exhibits  to  the  decree  may  be  obtained 
frtim  the  same  source  for  an  additional 
charge  of  $50.00 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-21466  Filed  8-17-99;  8:45  am] 
BKJJNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Jjodging  of  Consent  Decrees 
Under  the  Comprahensive 
Environmental  Responss, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on  August 
4, 1999  two  proposed  consent  decrees  in 
United  States  v.  Greenwood  Chemical 
(Company,  Civ.  Action  No.  97-0147 
(W.D.  Va),  were  lodged  with  the  United  . 
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States  District  Court  for  the  Western 
District  of  Virginia. 

In  this  action,  the  United  States  is 
recovering  past  and  future  response 
costs,  pursuant  to  the  Compr^ensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA").  42  U.S.C.  9601  et  seq.  in 
connection  with  the  Greenwood 
Chemical  Company  Superfund  ("Site"), 
located  in  Albermarle  County,  Virginia. 

The  consent  decrees  that  were  lodged 
would  resolve  the  United  States'  claims 
against  two  of  the  four  defendants.  One 
defendant.  High  Point  Chemical 
Corporation,  will  pay  $4  milUon  to 
settle  claims  against  it.  The  second 
defendant,  Clarence  Hustrulid,  will  pay 
$100,000  to  resolve  claims  against  him. 
In  both  cases,  90%  of  the  money  will  be 
paid  to  the  United  States  and  the 
remaining  10%  to  the  Commonwealth  of 
Virginia,  which  is  a  co-plaintiff  in  the 
case. 

The  consent  decrees  include 
covenants  not  to  sue  by  the  United 
States  under  sections  106  and  107  of 
CERCLA,  and  imder  section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  42  use.  6973. 

The  Department  of  Justice  will  receive 
for  a  period  for  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent 
decrees.  Conmients  should  be  sent  to 
the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  D.C.  20530.  and  should 
refer  to  United  States  v.  Greenwood 
Chemical  Company,  D.J.  Ref.  90-11-2- 
679.  Commenters  may  request  an 
opportimity  for  a  public  hearing  in  the 
affected  area,  in  accordance  with  section 
7003(d)  of  RCRA. 

The  proposed  consent  decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Thomas  B.  Mason 
Building.  105  Franklin  Rd.,  SW,  Suite 
One.  Roanoke,  VA  24011;  at  US  EPA 
Region  m,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103- 
2029;  and  at  the  Consent  Decree  Library, 
1120  G  Street.  NW,  3rd  Floor. 
Washington,  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  consent  decrees 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW,  3rd  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $14.50 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
jtwl  M.  Grass, 

Chief.  Environmental  Enforcement.  Section 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  99-21366  Filed  8-17-99;  8:45  am] 
HUJNQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
Antttnitt  Division 

[CivU  Action  No.  3-99CV139e-H] 

United  StSftM  of  America,  andllw  State 
of  Texas  v.  Aetna  Inc.  and  The 
Prudential  Insurance  Compeny  of 
America  Propoeed  Rnal  Judgment  and 
Competitive  impect  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  Section  16  (b)  through  (h),  that 
a  proposed  Final  Judgment,  Stipulation. 
Hold  Separate  Stipulation  and  Order, 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Northern  District 
of  Texas  (Dallas  Division)  in  United 
States  of  America  and  the  State  of  Texas 
V.  Aetna  Inc.  and  The  Prudential 
Insurance  Company  of  America,  Civil 
Action  No.  3-99CVl39a-H.  On  June  21, 
1999,  the  United  States  and  the  State  of 
Texas  filed  a  Complaint  to  enjoin 
defendant  Aetna's  proposed  acquisition 
of  certain  health  insurance-related 
assets  of  the  Prudential  Insurance 
Company  of  America,  an  acquisition 
whidi  would  have  violated  section  7  of 
the  Clayton  Act,  15  U.S.C.  18.  The 
proposed  Final  Judgment,  filed  with  the 
Complaint  requires  Aetna  to  divest  its 
interests  in  NYLCare  Health  Plans  of  the 
Gulf  Coast,  Inc.  and  NYLCare  Health 
Plans  of  the  Southwest,  Inc.,  providers 
of  health  insiuance  in  the  Houston  and 
Dallas  areas,  respectively.  Copies  of  the 
Complaint,  proposed  Final  Judgment, 
Hold  Separate  Stipulation  and  Order, 
and  Competitive  Impact  Statement  are 
available  for  inspection  at  the 
Department  of  Justice  in  Washington, 
DC  in  Suite  200,  325  Seventh  Street, 
NW,  and  at  the  Office  of  the  Clerk  of  the 
United  States  District  Court  for  the 
Northern  District  of  Texas  (Dallas 
Division). 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  60 
days  of  the  date  of  this  notice.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Coxirt.  Comments 
should  be  directed  to  Gail  Kiush,  Chief. 
Healthcare  Task  Force,  325  Seventh 
Street,  NW,  Room  404,  Antitrust 
Division,  Department  of  Justice, 


Washington.  DC  20530  (telephone:  (202) 

307-5799). 

Constance  Robinson, 

Director  of  Operation  &  Merger  Enforcement. 

United  States  District  Court  for  die 
Northern  District  of  Texas  (Dallas 
Division) 

[Civil  Action  No.:  3-MCV139e-H] 

United  States  of  America,  and  the  State  of 
Texas,  Plaintiffs,  v.  Aetna  Inc.,  and  The 
Prudential  Insurance  Company  of  America, 
Defendants. 

Stipulation 

It  is  stipulated  by  and  between  the 
imdersigned  parties,  by  their  respective 
attorneys,  as  follows: 

(1)  This  Court  has  jiuisdiction  over 
the  subject  matter  of  this  action  and 
over  each  of  the  parties  hereto,  and 
venue  is  proper  in  this  Court. 

(2)  The  proposed  Final  Judgment 
attached  hereto  may  be  filed  and 
entered  by  the  Cotui,  upon  the  motion 
of  any  party  or  upon  the  Court's  own 
motion,  at  any  time  after  compliance 
with  the  requirements  of  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C 
16,  and  without  further  notice  to  any 
party  or  other  proceedings,  provided 
that  the  plaintiffs  have  not  withdrawn 
their  consent,  which  they  may  do  at  any 
time  before  entry  of  the  proposed  Final 
Judgment  by  serving  notice  thereof  on 
all  other  parties  and  by  filing  that  notice 
with  the  Covirt. 

(3)  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment  by  the  Court,  or 
until  expiration  of  time  for  all  appeals 
of  any  Coiut  ruling  declining  entry  of 
the  proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation,  comply  with  all  the  terms 
and  provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Coiut. 

(4)  This  Stipulation  shall  apply  with 
equal  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

(5)  In.  the  event  the  plaintiffs 
withdraw  their  consent,  as  provided  in 
paragraph  (2)  above,  or  in  the  event  that 
the  Court  declines  to  enter  the  proposed 
Final  Judgment  pursuant  to  this 
Stipulation,  the  time  has  expired  for  all 
appeals  of  any  Court  ruling  declining 
entry  of  the  proposed  Final  Judgment, 
and  the  Court  has  not  otherwise  ordered 
continued  compliance  with  the  terms 
and  provisions  of  the  proposed  Final 
Jud^ent,  then  the  parties  are  released 
from  all  further  obligations  under  this 
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d  the  State  of 
and  The 
of  America, 


ne  were  m 
rder  of  the 


Stipuk^on,  and  the  making  of  this 
Stipul4^on  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

(6)  Defendants  represent  that  the 
divestitures  ordered  in  the  proposed 
Final  JjiUgment  can  and  will  be  made, 
and  ihai  defendants  will  later  raise  no 
claims  .^f  hardship  or  difficulty  as 
groimd^  for  asking  the  Court  to  modify 
any  of  the  divestiture  provisions 
contained  therein. 

Res^lectfuUy  submitted, 

Datecl:i]une21,1999. 

For  Plintiff,  United  States  of  America. 
.  Paul  J.  obonnell, 

Massac^ikisetts  Bar1t547J25,  U.S.  Department 
offustid^  Antitrust  Division.  Health  Care 
TaskFofie.  325  Seventh  Street.  NW..  Suite 
400,  Wd^iinglun.  DC 20530;  Tel:  (202)  616- 
5933.  Fiisimile:  (202)  514-1517. 

For  FWintiff,  State  of  Texas. 
Mark  Tciiey, 

State  BMNo.  20082960.  Assistant  Attorney 
Generall  fhi^.  Antitrust  Section,  Office  of 
the  Attchiey  General.  P.O.  Box  12548.  Austin. 
TX  787ii-2548:  Tel:  (512)  463-2185. 
Facsimiii:  (512)  320-0975. 

For  Defendant,  Aetna  Inc. 
Robert  ^.iBloch, 

D.C.  Bath75927,  Mayer,  Brown  &■  Piatt.  1909 
K  Street,  Mv.,  Washington.  DC  20006;  Tel: 
(202)  26^^3203.  Facsimile:  (202)  263-3300. 

For  EK  itendant,  The  Prudential  Insurance 
Compan  jj  of  America. 
Michael  1.  Weiner, 

New  Yotk  Bar  »MW0294.  Skadden.  Arps, 
Slate.  M^gher  6-  Flom.  LLP,  919  Third 
Avenue,  Afeiv  York.  NY  10022;  Tel:  (212)  735- 
2632,  Fdfkimile:  (212)  451-7446. 

[Civil  A(|4ofi  No.:  3-99CV1398-H] 

United  States  of  America,  and  the  State  of 
Texas,  PUintiffs,  v.  Aetna  Inc.,  and  the 
PrudentM  Insurance  Company  of  America, 
Defendaius. 

Hold  SA^ate  Stipulation  and  Order 

It  is  bj^reby  stipulated  by  and  between 
the  undersigned  parties,  by  their  ♦ 

respective  attorneys,  subject  to  approval 
and  entry  by  the  Court,  that: 

I.  Definitions 

As  wiM  in  this  Hold  Separate 
Stipulauon  and  Order: 

A.  "/Mtna"  means  defendant  Aetna 
Inc.,  a  C(>nnecticut  corporation  with  its 
headquarters  and  principal  place  of 
busines^jin  Hartford,  Connecticut,  its 
successors,  assigns,  subsidiaries, 
divisioi^,  groups,  affiliates, 
partnerships,  and  joint  ventiu«s,  and  its 
directpns^  officers,  managers,  agents,  and 
employes. 

B.  "NYLCare-Gulf  Coast"  means 


NYLCaiB  Health  Plans  of  the  Gulf  Coast, 
Inc.,  aw  lolly-owned  subsidiary  of 
Aetna  tl  i.  it  operates  a  licensed  HMO  and 


HMO-based  POS  business  under  that 
name  in  Houston,  Brazoria,  Galveston, 
Austin,  San  Antonio,  and  Corpus 
Christi,  Texas. 

C.  "SryLCare-Southwest"  means 
NYLCare  Health  Plans  of  the  Southwest, 
Inc.,  a  wholly-owned  subsidiary  of 
Aetna  that  operates  a  licensed  HMO  and 
HMO-based  POS  business  imder  that 
name  in  Dallas,  Fort  Worth,  and  several 
smaller  cities  in  North  Texas,  including 
Paris,  Tyler,  Longview,  and  Amarillo. 

D.  "Prudential"  means  defendant  The 
Prudential  Insurance  Company  of 
America,  a  New  Jersey  mutual  insurance 
company  with  its  principal  place  of 
business  iff  Newark,  New  Jersey,  its 
successors,  assigns,  subsidiaries, 
divisions,  groups,  affiliates, 
partnerships,  and  juixil  ventures,  and  its 
directors,  officers,  managers,  agents,  and 
employees. 

n.  ObjectiTes 

A.  The  proposed  Final  Judgment  filed 
in  this  case  is  meant  to  ensure  Aetna's 
prompt  divestiture  of  NYLCare-Gulf 
Coast  and  NYLCare-Southwest  for  the 
purpose  of  maintaining  viable 
competitors  in  the  sale  of  HMO  and 
HMO-based  POS  plans  and  the  piut:hase 
of  physician  services,  and  to  remedy  the 
effects  that  the  United  States  and  the 
State  of  Texas  allege  would  otherwise 
result  from  Aetna's  proposed 
acquisition  of  Prudential's  health  care 
assets. 

B.  This  Hold  Separate  Stipidation  and 
Order  is  intended  to  ensure,  prior  to 
such  divestitiu^,  that  NYLCare-Gulf 
Coast  and  NYLCare-Southwest,  which 
are  being  divested,  be  maintained  as 
independent,  economically  viable, 
ongoing  business  concerns,  and  that 
competition  is  maintained  during  the 
pendency  of  the  divestiture. 

m.  Hold  Separate  Provisions 

Until  the  divestiture  required  by  the 
Final  Judgment  has  been  accomplished: 

A.  Aetna  shall  immediately  begin  to 
take  all  steps  necessary  to  preserve, 
maintain,  and  operate  NYLCare-Gulf 
Coast  and  NYLCare-Southwest  as 
independent  competitors  with 
management,  sales,  service, 
underwriting,  administration,  and 
operations  held  entirely  separate, 
distinct,  and  apart  from  those  of  Aetna. 
Aetna  shall  not  coordinate  the  pricing, 
marketing,  or  sale  of  health  care  services 
from  NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  with  the  pricing,  marketing, 
or  sale  of  health  care  services  by  Aetna. 
Within  twenty-five  (25)  calendar  days  of 
the  filing  of  the  Complaint  in  this 
matter,  Aetna  will  comply  and  inform 
plaintiffs  of  the  steps  taken  to  comply 
with  this  provision. 


B.  Aetna  shall  take  all  steps  necessary 
to  ensure  that  NYLCare-Gulf  Coast  and 
NYLCare-Southwest  are  maintained  and 
operated  as  independent,  ongoing, 
economically  viable,  and  active 
competitors,  including  but  not  limited 
to  the  following: 

1.  Aetna  wilf  appoint  experienced 
senior  management  to  run  the  combined 
business  of  NYLCare-Gulf  Coast  and 
NYLCare-Southwest  until  the 
divestiture  required  by  the  Final 
Judgment  has  been  accompUshed.  These 
executives  may  be  recruited  from  within 
the  existing  Aetna  or  NYLCare 
organizations,  with  plaintiffe'  approval, 
subject  to  Section  IV.C,  or  bom  outside 
the  company. 

2.  Aetna  will  create  a  separate  and 
independent  sales  organization  for 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest^ 

3.  Aetna  will  create  a  separate  and 
independent  provider  relations 
organization  for  NYLCare-Gulf  Coast 
and  NYLCare-Southwest. 

4.  Aetna  will  create  a  separate  and 
independent  patient  management/ 
quality  management  organization  for 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest. 

5.  Aetna  will  create  a  separate  and 
independent  commercial  operations 
organization  for  the  combined  NYLCare- 
Gulf  Coast  and  NYLCare-Southwest. 

6.  Aetna  will  create  a  separate  and 
independent  network  operations 
organization  for  the  combined  NYLCare- 
Gulf  Coast  and  NYLCare-Southwest. 

7.  Aetna  will  create  a  separate  and 
independent  underwriting  organization 
for  the  combined  NYLCare-GiUf  Coast 
and  NYLCare-Southwest. 

8.  Piusuant  to  transition  services 
agreements  approved  by  plaintiffs, 
subject  to  Section  IV.C,  Aetna  will 
provide  certain  support  services  to 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  until  the  divestiture.  These 
services  may  include  human  resources, 
legal,  finance,  actuarial,  software  and 
computer  operations  support,  and  other 
services  which  are  now  provided  to 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  by  other  Aetna  companies. 
These  transition  services  agreements 
will  contain  appropriate  confidentiality 
provisions  to  ensure  that  Aetna 
employees  (other  than  the  employees 
performing  services  imder  the 
agreements)  do  not  receive  information 
that  Aetna  is  prohibited  from  receiving 
under  paragraph  III.C  of  this  Hold 
Separate  Stipulation  and  Order. 

C.  Aetna  snail  take  all  steps  necessary 
to  ensure  that  the  management  of 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  will  not  be  influenced  by 
Aetna  except  as  necessary  to  meet 
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Aetna's  obligations  as  described  below, 
and  that  the  books,  records, 
competitively  sensitive  sale^,  marketing 
and  pricing  information,  and  decision- 
making associated  with  ^JYLCare-Gulf 
Coast  and  NYLCare-Southwest  will  be 
kept  separate  and  apart  from  the 
operations  of  Aetna.  Aetna's  influence 
over  NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  shall  be  limited  to  that 
necessary  to  carry  out  Aetna's 
obligations  \mder  this  Hold  Separate 
Stipulation  and  Order,  the  Final 
Judgment,  and  any  applicable  regulatory 
requirements,  inclutung  all  reserve  or 
capital  requirements.  Aetna  may  receive 
aggregate  nistorical  financial 
information  (excluding  rate  or  pricing 
information)  relating  to  NYLCare-Gulf 
Coast  and  NYLCare-Southwest  to  the 
extent  necessary  to  allow  Aetna  to 
prepare  financial  reports,  tax  returns, 
personnel  reports,  regulatory  filings, 
and  other  necessary  or  legally  required 
reports. 

D.  Aetna  shall  maintain  at  either 
current  levels  or  at  the  highest  levels 
approved  during  the  year  prior  to 
Aetna's  acquisition  of  NYLCare-Gulf 
Coast  and  NYLCare-Southwest, 
whichever  are  higher,  promotional, 
advertising,  sales,  technical  assistance, 
marketing,  and  merchandising  support 
for  NYLCare^ulf  Coast  and  NYLCare- 
Southwest,  but  in  any  event  at  levels 
sufficient  to  ensure  that  NYLCare-Gulf 
Coast  and  NYLCare-Southwest  are 
economically  viable  businesses. 

E.  Aetna  snail  provide  and  maintain 
all  required  reserves  and  sufficient 
working  capital  to  maintain  NYLCare- 
Gulf  Coast  and  NYLCare-Southwest  as 
economically  viable,  ongoing 
businesses. 

F.  Aetna  shall  provide  and  maintain 
sufficient  lines  and  sources  of  credit  to 
maintain  NYLCare-Gulf  Coast  and 
NYLCare-Southwest  as  economically 
viable,  ongoing  businesses. 

G.  Aetna  shall  not  take  any  action  to 
consummate  the  proposed  acquisition  of 
Prudential's  health  care  business 
pursuant  to  the  Asset  Transfer  and 
Acquisition  Agreement,  dated  as  of 
December  9, 1998,  or  any  subsequent 
agreement  between  Aetna  and 
Prudential,  until  such  time  as  the 
plaintiffs  in  their  sole  discretion,  subject 
to  Section  IV.C,  have  determined  that 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  are  independent,  viable 
competitors  and  that  Aetna  has 
complied  with  this  Hold  Separate 
Stipulation  and  Order,  or  until  the 
divestitures  required  by  the  Final 
Judgment  are  complete. 

H.  Aetna  shall  not,  except  in  the 
ordinary  course  of  business,  or  as 
otherwise  permitted  under  this  Hold 


Separate  Stipulation  and  Order,  or  as 
part  of  a  divestiture  approved  by  the 
plaintiffs  in  their  sole  discretion,  subject 
to  Section  IV.C,  remove,  sell,  lease, 
assign,  transfer,  pledge  as  collateral  for 
loans,  or  otherwise  dispose  of,  any  asset, 
tangible  or  intangible,  of  NYLCare-Gulf 
Coast  and  NYLCare-Southwest. 

I.  Aetna  shall  maintain,  in  accordance 
with  sound  accounting  principles, 
separate,  true,  accurate,  and  complete 
financial  ledgers,  books,  and  records 
that  report,  on  a  periodic  basis,  such  as 
the  last  biisiness  day  of  every  month, 
consistent  with  past  practices,  the 
assets,  liabilities,  expenses,  revenues, 
income,  profit,  and  loss  of  NYLCare- 
Gulf  Coast  and  NYLCare-Southwest. 

J.  Until  such  time  as  NYTr^ire-Gulf 
Coast  and  NYLCare-Southwest  are 
divested,  except  in  the  ordinary  coiirse 
of  business  or  as  is  otherwise  consistent 
with  this  Hold  Separate  Stipulation  and 
Ordw,  Aetna  shall  not  hire,  transfer, 
terminate,  or  alter,  to  the  detriment  of 
any  employee,  any  current  employment 
or  salary  agreement  for  any  employee 
who  on  the  date  of  the  signing  of  this 
Hold  Separate  Stipulation  and  Order  is 
employed  at  NYLCare-Gulf  Coast  or 
NYLCare-Southwest. 

K.  Aetna  may  retain  an  independent 
consultant  (the  "Consultant")  to 
monitor  the  operations  of  NYLCare-Gulf 
Coast  and  NYLCare-Southwest  until  the 
divestittu«(s)  required  by  the  Final 
Judgment  has  been  accomplished.  The 
Consultant  shall  have  no  role  in  the 
management  of  NYLCare-Gulf  Coast  and 
NYLCare-Southwest,  but  shall  be  given 
reasonable  access  to  files,  data,  reports, 
and  other  information  regarding  the 
operations  of  NYLCare-Gulf  Coast  and 
NYLCare-Southwest.  The  Consultant's 
sole  responsibility  will  be  to  report  at 
least  monthly  to  Aetna's  Director  of 
Internal  Audit,  stating  the  Consultant's 
opinion  on  the  question  whether 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  are  being  managed  in 
accordance  with  applicable  law. 
consistent  with  prudent  underwriting 
and  other  industry  standards,  and 
consistent  with  the  fiduciary  duties  of 
its  management.  If  the  Consultant's 
opinion  on  this  question  is  anything 
other  than  an  unqualified  "yes."  the 
Consultant  shall  submit  a  written  report 
stating  the  basis  for  its  opinion  to  the 
Director  of  Internal  Audit,  with  a  copy 
to  the  plaintiffs.  The  Consultant  shall 
not  transmit  to  Aetna  any  information 
that  Aetna  is  prohibited  from  receiving 
under  paragraph  m.C  of  this  Hold 
Separate  Stipulation  and  Order.  After 
receiving  the  Consultant's  written 
report,  and  with  the  consent  of  the 
plaintiffs  in  their  sole  discretion,  subject 


to  Section  IV.C,  Aetna  may  take 
appropriate  corrective  action. 

IV.  Other  Provistons 

A.  Aetna  shall  take  no  action  that 
would  interfere  with  the  ability  of  any 
trustee  appointed  pursuant  to  the  Final 
Judgment  to  complete  the  divestitures 
piusuant  to  the  Final  Judgment  to  a 
suitable  purchaser. 

B.  Prudential  shall  take  no  action  that 
woiild  hinder  or  obstruct  Aetna's  ability 
or  efforts  to  comply  with  this  Hold 
Separate  Stipulatiod  and  Order. 

C.  In  the  event  plaintiffs  are  unable  to 
agree  on  a  course  of  action  regarding 
any  item  within  their  discretion  in 
seven  days,  then  the  United  States  may, 
in  its  sole  discretion,  act  alone  (or 
decline  to  act)  with  respect  to  that 
course  of  action. 

D.  With  the  consent  of  the  plaintiffs, 
in  their  sole  discretion,  subject  to 
Section  IV.C,  Aetna  may  exclude  certain 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  assets  from  this  Hold 
Separate  Stipulation  and  Order. 

E.  This  Hold  Separate  Stipulation  and 
Order  shall  remain  in  efiiect  until  the 
divestitures  requiftd  by  the  Final 
Judgment  are  complete,  or  until  further 
Order  of  this  Court. 

Respectfully  submitted. 
For  Plaintiff,  United  States  of  America. 
Paul  J.  O'Donnell, 

Massachusetts  BaT*54712S,  U.S.  Department 
of  Justice,  Antitrust  Division,  Health  Caie 
Task  Force,  325  Seventh  Street,  NW,  Suite 
400,  Washington.  DC  20530;  Tel:  (202)  61&- 
5933,  Facsimile:  (202)  514-1517. 

For  Plaintiff,  State  of  Texas. 
Mark  Tobey, 

State  Bar  No.  20082960,  Assistant  Attorney 
General,  Chief,  Antitrust  Section,  Office  of 
the  Attorney  General,  P.O.  Box  12548,  Austin, 
TX  7871 1-2548:  Tel:  (512)  463-2185. 
Facsimile  (512)  320-0975. 

For  Defendant,  Aetna  Inc. 
Robert  E.  Bloch. 

DC.  Bar  §175927,  Mayer,  Brown  Br  Piatt,  1909 
K  Street.  NW,  Washington,  DC  20006;  Tel: 
(202)  263-3203,  Facsimile:  (202)  263-3300. 

For  Etefendant,  The  Prudential  Insurance 
Company  of  America. 
Michael  L.  Weiner, 

New  York  Bar  »MW0294.  Skadden.  Arps, 
Slate.  Meagher  B^FIom,  LLP.  919  Third 
Avenue,  New  York.  NY  10022;  Tel:  (212)  735- 
2632.  Facsimile:  (212)  451-7446. 
It  Is  So  Ordered. 

Dated .  1999. 

United  States  District  Judge. 

C  This  Hold  Separate  Stipulation  and 
Order  shall  remain  in  effect  until  the 
divestitures  required  by  the  Final 
Judgment  are  complete,  or  tmtil  further 
Order  of  this  Cotirt. 


i  Insurance 


R  i  spectfully  submitted, 
For  PI  3  intiff ,  United  States  of  America. 
Paul  J.  dlDonnell, 

Massachusetts  Bar  §547125,  U.S.  Department 
ofjustick  Antitrust  Division.  Health  Care 
TaskFokce,  325  Seventh  Street,  NW,  Suite 
400,  Washington,  DC  20530;  Tel:  (202)  616- 
5933,  FdfJipimile:  (202)  514-1517. 

For  PlUntiff,  State  of  Texas. 
Marie  Tojyey, 

State  Baf  No.  20082960,  Assistant  Attorney  ^ 
General,  Chief,  Antitrust  Section,  Office  of 
the  Attorney  General,  P.O.  Box  12548,  Austin. 
TX  787ia^2548;  Tel:  (512)  463-2185, 
Facsimii  e  (512)  320-0975. 

For  Dc  f  mdant,  Aetna  Inc. 
Robert  E  bloch. 

D.C.  Bar  m  75927,  Mayer,  Brown  6-  Piatt,  1909 
K  Street. NW,  Washington.  DC 20006:  Tel: 
(202)  263^3203,  Facsimile:  (202)  263-3300. 

For  Oejf^ndant,  The  Prudential  Insurance 
Companyof  America. 
Michael  L.  Weiner, 

New  YoMBaT*MW0294,  Skadden,  Arps, 
Slate,  Mi^gher&Flom,  LLP.  919  Third 
Avenue,  New  York,  NY  10022;  Tel:  (212)  735- 
2632,  Fatkimile:  (212)  451-7446. 

[Civil  Acl^  No.  3-99CV  139e-H] 

United  ^tates  of  America,  and  the  State  of 
Texas,  Pfaintiff,  v.  Aetna  Inc.,  and  The 
Prudential  Insurance  Company  of  America, 
Defendants. 

Revise<^  t^'inal  Judgment 

Wherkjs.  plaintiffs,  the  United  States 
of  Amemba  and  the  State  of  Texas,  filed 
a  Complaint  in  this  action  on  June  21, 
1999,  aiid  plaintiffs  and  defendants,  by 
their  respective  attorneys,  having 
consent^  to  the  entry  of  this  Revised 
Final  Judgment  without  trial  or 
adjudicktion  of  any  issue  of  fact  or  law 
herein,  ajid  without  this  Revised  Final 
Judgmeai  constituting  any  evidence 
against  or  an  admission  by  any  party 
with  resdect  to  any  issue  of  law  or  fact 
herein;  1 1 

And  mereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Revised  pFinal  Judgment  pending  its 
approval  py  the  Court; 

And  }*hereas,  plaintiffs  intend  to 
preserve  competition  by  requiring  Aetna 
to  divesi  its  interests  in  the  Houston 
operations  of  ^JYLC4re  Health  Plans  of 
the  GulflCoast,  Inc.,  and  the  Dallas 
operatioiuls  of  NYLCare  Health  Plans  of 
the  Southwest,  Inc.,  consisting  of, 
among  ojtiier  assets,  approximately  two 
hundred  sixty  thousand  (260,000j  and 
one  hundred  sixty  seven  thousand 
(167,000()  commercially  instired  HMO 
and  HMO-based  POS  enroUees, 
respectively; 

And  whereas,  plaintiffs  require 
defendants  to  make  the  divestitures  for 
the  purpbse  of  establishing  a  viable 
competil  ( r  in  the  development, 


marketing,  and  sale  of  HMO  and  HMO- 
based  POS  health  plans  in  the  Houston 
and  Dallas  areas; 

And  whereas,  plaintiffs  require 
defendants  to  make  the  divestitures  for 
the  purpose  of  redressing  the  effects  that 
the  United  States  and  the  State  of  Texas 
allege  would  otherwise  result  from 
Aetna's  proposed  acquisition  of 
Prudential's  health  care  assets, 
including  the  ability  to  depress 
physicians'  reimbursement  rates  in 
Houston  and  Dallas,  which  is  likely  to 
lead  to  a  reduction  in  quantity  or  a 
degradation  in  the  quality  of  physician 
services  provided  to  patients  in  those 
areas; 

And  whereas,  defendants  have 
represented  to  plaintiffs  that  the 
divestitures  ordered  herein  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestittire  provisions 
contained  below; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 

I.  Jurisdiction  % 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants,  as 
hereinafter  defined,  under  Section  7  of 
the  Clayton  Act,  as  amended  (15  U.S.C. 
§18). 

n.  Definitions 

As  used  in  this  Revised  Final 
Judgment: 

A.  "Aetna"  means  Aetna,  Inc.,  a 
Connecticut  corporation  with  its 
headquarters  and  principal  place  of 
business  in  Hartford,  Connecticut,  its 
successors,  assigns,  subsidiaries, 
divisions,  groups,  affihates, 
partnerships  and  joint  ventures,  and  its 
directors,  officers,  managers,  agents,  and 
employees. 

B.  "Dallas"  means  the  entire  service 
area  of  NYLCare-Southwest  including, 
but  not  limited  to,  the  following  Texas 
coimties:  Collin,  Dallas,  Denton,  Ellis, 
Grayson,  Henderson,  Hood,  Hunt, 
Johnson,  Kauhnan,  Parker,  Rockwall, 
and  Tarrant. 

C.  "Excluded  Assets"  means  those 
businesses  of  ^JYLCare-Gulf  Coast  and 
NYLCare-Southwest  that  need  not  be 
divested,  which  consist  of:  (1)  All 
Medicare  HMO  plans;  (2)  commercial 
HMO  and  HMO-based  POS  accounts  not 
located  in  Houston  or  Dallas;  (3) 
provider  network  rental  arrangements 


for  PPO  plans;  and  (4)  administrative 
services  contracts  with  self-funded 
plans. 

D.  "Houston"  means  the  following 
Texas  counties:  Brazoria,  Chambers, 
Fort  Bend,  Galveston,  Harris,  Liberty, 
Montgomery,  and  Waller. 

E.  "NYCare-Gulf  Coast"  means 
NYLCare  Health  Plans  of  the  Gulf  Coast, 
Inc.,  a  wholly  owned  subsidiary  of 
Aetna  that  operates  a  licensed  HMO  and 
HMO-based  POS  business  under  that 
name  in  Central  and  Southeastern 
Texas,  excepting  the  Excluded  Assets, 
and  includes: 

1.  All  tangible  assets  necessary  to 
compete  in  the  sale  or  administration  of 
HMO  and  HMO-based  POS  plans;  all 
personal  property,  inventory,  office 
furniture,  fixed  assets  and  fixtiu-es, 
materials,  supplies,  facilities,  and  other 
tangible  property  or  improvements  used 
in  dbe  sale  or  administration  of  HMO 
and  HMO-based  POS  plans,  all  licenses, 
permits,  and  authorizations  issued  by 
any  governmental  organization  relating 
to  HMO  and  HMO-based  POS  plans; 
contracts  or  agreements  for  coverage  of 
approximately  two  hundred  sixty 
thousand  (260,000)  commercially 
insured  HMO  and  HMO-based  POS  plan 
enrollees;  all  other  contracts, 
agreements,  leeises,  commitments,  and 

,  understandings  pertaining  to  HMO  and 
HMO-based  POS  plans;  all  contracts 
with  accotmts  located  in  Houston,  all 
customer  lists  and  credit  records;  and 
all  other  records  maintained  in 
connection  with  the  sale  and 
administration  of  HMO  and  HMO-based 
POS  plans  in  Houston  or  Dallas; 

2.  All  intangible  assets  relating  to  the 
sale  or  administration  of  HMO  and 
HMO-based  POS  plans,  including  but 
not  limited  to  any  licenses  and 
sublicenses,  intellectual  property, 
technical  information,  know-how,  trade 
secrets,  programs,  and  all  manuals  and 
technical  information  provided  to 
employees,  customers,  suppliers,  agents, 
or  licenses. 

F.  "NYLCare-Southwest"  means 
NYLCare  Health  Plans  of  the  Southwest. 
Inc.,  a  wholly  owned  subsidiary  of 
Aetna  that  operates  a  licensed  HMO  and 
HMO-based  POS  business  under  that 
name  in  Dallas,  Fort  Worth,  and  several 
smaller  cities  in  North  Texas,  including 
Paris.  Tyler,  LongvieVv  and  Amarillo, 
excepting  the  Excluded  Assets,  and 
includes: 

1.  All  tangible  assets  necessary  to 
compete  in  the  sale  or  administration  of 
HMO  and  HMO-based  POS  plans:  all 
personal  property,  inventory,  office 
furniture,  fixed  assets  and  fixtures, 
materials,  supplies,  facilities,  and  other 
tangible  property  or  improvements  used 
in  the  sale  or  administration  of  HMO 
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and  HMO-based  POS  plans;  all  licenses, 
permits,  and  authorizations  issued  by 
any  governmental  organization  relating 
to  HMO  and  HMO-based  POS  plans; 
contracts  or  agreements  for  coverage  of 
approximately  one  himdred  sixty  seven 
thousand  (167,000)  commercially 
insured  HMO  and  HMO-based  POS  plan 
enrollees;  all  other  contracts, 
agreements,  leases,  commitments,  and 
understandings  pertaining  to  HMO  and 
HMO-based  POS  plans;  all  contracts 
with  accounts  located  in  Dallas;  all 
customer  lists  and  credit  records,;  and 
all  other  records  maintained  in 
coimection  with  the  sale  and 
administration  of  HMO  and  HMO-based 
POS  plans  in  Dallas  or  Houston; 

2.  All  intangible  assets  relating  to  the 
sale  or  administration  of  HMO  and 
HMO-based  POS  plans,  including  but 
not  limited  to  any  licenses  and 
sublicenses,  intellectual  property, 
technical  information,  know-how,  trade 
secrets,  programs,  and  all  manuals  and 
techniod  information  provided  to 
employees,  customers,  suppliers,  agents, 
or  licenses. 

G.  "Prudential"  means  The  Prudential 
Insurance  Company  of  America,  a  New 
Jersey  mutual  insurance  company  with 
its  principal  place  of  biisiness  in  ' 
Newark,  New  Jersey,  its  successors, 
assigns,  subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventures,  and  directors,  officers, 
managers,  agents,  and  employees. 

m.  Applicability 

A.  The  provisions  of  this  Revised 
Final  Judgment  apply  to  Aetna  and 
Prudential  and  to  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Revised  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Aetna  shall  require,  as  a  condition 
of  the  sale  or  other  disposition  of 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest,  that  the  acquirer  agree  to  be 
bound  by  the  provisions  of  this  Revised 
Final  Judgment. 

IV.  Divesdtiuv 

A.  Aetna  is  hereby  ordered  and 
directed  in  accordance  with  the  terms  of 
this  Revised  Final  Judgment  to  divest  its 
interests  in  NYLCare-Gulf  Coast  and 
NYLCare-Southwest,  excepting  only  the 
Excluded  Assets,  to  an  acquirer(s) 
acceptable  to  the  plaintiffs,  in  their  sole 
discretion,  subject  to  Section  Xn. 

B.  Aetna  is  obligated  to  cause 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  to  maintain  contracts  or 
agreements  for  coverage  of 
approximately  two  hundred  sixty 
thousand  (260,000)  commercially 
insured  HMO  and  HMO-based  POS  plan 


enrollees  in  Houston  and  contracts  or 
agreements  for  coverage  of 
approximately  one  bunded  sixty  seven 
thousand  (167,000)  commerically 
insured  HMO  and  HMO-based  POS  plan 
enrollees  in  Dallas  through  the  date  of 
signing  the  definitive  purchase  and  sale 
agreement(s)  for  the  divestiture  of  the 
two  NYLCare  entities.  Aetna  may 
include  related  PPO  business  as  a  part 
of  the  sale  of  the  NYLCare  entities,  and 
the  actual  mmiber  of  such  PPO  enrollees 
as  of  the  date  of  signing  of  the  definitive 
purchase  and  sale  agreement(s)  of  the 
divestiture  of  the  NYLCare  entities  will 
be  taken  into  accoimt  in  determining 
Aetna's  compliance  with  the 
membership  targets  described  herein. 

C.  Aetna  shalfuse  its  best  efforts  to 
accomplish  the  divestitures  as 
expeditiously  as  possible  and  will 
accelerate  the  timetable  for  executing 
the  definitive  purchase  and  sale 
agreement(s)  for  the  divestiture  of  the 
NYLCare  entities  to  a  target  date  of 
October  1, 1999.  In  any  event,  Aetna 
shall  execute  definitive  purchase  and 
sale  agreement(s)  and  shall  file  all 
required  applications  for  regulatory 
approval  within  one-hundred  and 
twenty  (120)  calendar  days  after  June 
21, 1999.  Aetna  shall  complete  the 
divestitures  within  five  (5)  business 
days  after  it  receives  all  necessary 
regulatory  approvals  for  divestiture  of 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  and  the  acquisition  of 
Prudential,  or  five  (5)  business  days 
after  notice  of  the  entry  of  this  Revised 
Final  Judgment  by  the  Court,  whichever 
is  later. 

D.  The  plaintiffs,  in  their  sole 
discretion,  subject  to  Section  XII,  may 
extend  the  time  period  for  any 
divestitiires  for  an  additional  period  of 
time  not  to  exceed  sixty  (60)  calendar 
days.  If  a  further  extension  is  required 
to  obtain  necessary  regulatory 
approvals,  the  plaintiffs,  in  their  sole 
discretion,  subject  to  Section  Xn,  may 
grant  the  time  necessary  to  obtain  such 
approvals. 

£.  In  accomplishing  the  divestitures 
ordered  by  this  Revised  Final  Judgment, 
Aetna  promptly  shall  make  known,  by 
usual  and  customary  means,  the 
availability  for  purchase  of  NYLCare- 
Gulf  Coast  and  NYLCare-Southwest. 
Aetna  shall  inform  any  person  making 
an  inquiry  regarding  a  possible  purchase 
that  the  sale  is  being  made  pursuant  to 
this  Revised  Final  Judgment  and  shall 
provide  such  person  with  a  copy  of  this 
Revised  Final  Judgment.  Aetna  shall 
also  ofiier  to  fuimish  to  all  prospective 
purchasers,  subject  to  reasonable 
confidentiality  assurances,  all 
information  regarding  NYLCare-Gulf 
Coast  and  NYLCare-Southwest 


customarily  provided  in  a  due  diligence 
pro€»ss,  except  information  subject  to 
the  attorney-client  privilege  or  the 
attorney  work-product  privilege.  Aetna 
shall  make  available  such  non- 
privileged  information  to  the  United 
States  and  the  State  of  Texas  at  the  same 
time  that  such  information  is  made 
available  to  prospective  purchasers. 

F.  Aetna  snail  permit  prospective 
purchasers  to  have  reasonable  access  to 
all  NYLCare-Gulf  Coast's  and  NYLCare- 
Southwest  personnel,  physical  facilities, 
and  any  and  all  financial,  operational  or 
other  dociunents  and  information 
customarily  provided  as  part  of  a  due 
diligence  process. 

G.  Aetna  shaU  not  take  any  action  that 
will  impede  in  any  way  the  operation  of 
NTLCare-Gulf  Coast  and  NYLCare- 
Southwest;  shall  immediately  cease  all 
actions  directed  at  the  integration  of 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  into  Aetna. 

H.  Aetna  shall  take  all  steps  necessary 
to  ensure  that  NYLCare-Gulf  Coast  and 
NYLCare-Southwest  are  maintained  and 
operated  as  independent,  on-going, 
economically  viable,  and  active 
competitors  until  completion  of  the 
divestitures  ordered  by  this  Revised 
Final  Judgment,  including  but  not 
UmitcNd  to  the  following: 

1.  Aetna  wrill  appoint  experienced 
senior  management  to  run  the  combined 
business  of  NYLCare-Gulf  Coast  and 
NYLCare-Southwest.  These  executives 
may  be  recruited  from  within  the 
existing  Aetna  or  NYLCare 
organizations,  with  plaintiffs  approval, 
subject  to  Section  XII,  or  from  outside 
the  company. 

2.  Aetna  will  create  a  separate  and 
independent  sales  organization  for 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest. 

3.  Aetna  will  create  a  separate  and 
independent  provider  relations 
organization  for  NYLCare-Gulf  Coast 
and  NYLCare-Southwest. 

4.  Aetna  will  create  a  separate  and 
independent  management/quality 
management  organization  for  NYLCare- 
Gulf  Coast  and  NYLCare-Southwest. 

5.  Aetna  will  create  a  separate  and 
independent  commercial  operations 
organization  for  the  combined  NYLCare- 
Gulf  Coast  and  NYLCare-Southwest. 

6.  Aetna  will  create  a  separate  and 
independent  commercial  operations 
organization  for  the  combined  NYLCare- 
Gulf  Coast  and  NYLCare-Southwest. 

7.  Aetna  will  create  a  separate  and 
independent  underwriting  organization 
for  the  combined  NYLCare-Gulf  Coast 
and  NYLCare-Southwest. 

8.  Pursuant  to  transition  services 
agreements  approved  by  plaintiffs, 
subject  to  Section  XII,  Aetna  will 


Federal  Register /Vol.  64,  No.  159 /Wednesday,  August  18.  1999 /Notices 


44951 


ay  action  thiat 
)  operation  of 


sps  necessary 
If  Coast  and 
lintained  and 


provii  j  B  certain  support  services  to 
NYLCare-GuIf  Coast  and  NYLCare- 
SouthWest.  These  services  may  include 
hiunai)  resources,  legal,  finance, 
actuaHal,  software  and  computer 
operations  support,  and  other  services 
which  rare  now  provided  to  NYLCare- 
Gulf  (|k)ast  and  NYLCare-Southwest  by 
other  lAetna  companies.  These  transition 
servic^^s  agreements  will  contain 
appropriate  confidentiality  provisions  to 
ensiUB  that  Aetna  employees  (other  than 
the  einployees  performing  services 
undeij  [he  agreements)  do  not  receive 
infonpiation  that  Aetna  is  prohibited 
from  receiving  under  Section  III.E  of  the 
Revis^  Hold  Separate  Stipulation  and 
Order  entered  earlier. 

9.  Aftna  will  provide  any  additional 
transitional  services  requested  by  the 
management  of  NYLCare-Gulf  Coast 
and/or  .NYLCare-Southwest  in  order  to 
maintkjin  the  membership  targets 
described  in  Section  IV.B.  Such 
additional  services  may  include,  but  not 
be  limited  to,  funding  of  service  quaUty 
guarantees,  subject  to  the  approval  of 
the  plaintiffs  in  their  sole  discretion, 
piu-su^t  to  Section  Xn. 

10.  Aetna  will  fund  an  incentive  pool 
of  at  l^t  $500,000,  which  will  be 
availape  to  management  of  the 
NYLCare  entities  if  they  meet  the 
membership  targets  described  in  Section 
IV.B  a^  of  the  closing  date  for  the  sale 

of  the  JIJYLCare  entities. 

I.  A^tna  shall  not  take  any  action  to 
consu|lunate  the  proposed  acquisition  of 
Prudential's  heath  care  business 
pursuant  to  the  Asset  Transfer  and 
Acquisition  Agreement,  date  as  of 
December  9, 1998,  or  any  subsequent 
agreenient  between  Aetna  and 
Prudenitial,  until  such  time  as  plaintiffs, 
to  their  sole  satisfaction,  subject  to 
Sectioh  XII,  have  determined  that 
NYLC^te-Gulf  Coast  and  NYLCare- 
Southwest  are  independent,  viable 
comp^ljitors,  that  Aetna  has  complied 
with  thte  terms  of  the  Revised  Hold 
Separate  StipiUation  and  Order  entered 
previously,  or  imtil  the  divestitures 
require^  by  this  Revised  Final  Judgment 
are  coi^plete. 

J.  A^iaa  shall  request  that  the 
NYLC4l«  entities  provide  the  plaintiffe 
with  bl»weekly  reports  on  total 
membership  of  the  entities  imtil  the 
divestitures  required  by  this  Revised 
Final  Judgment  are  complete. 

K.  Unless  the  plaintiffs,  in  their  sole 
discretipn,  subject  to  Section  XII, 
consei  I  in  writing,  the  divestitures 
pursuant  to  Section  IV  (or  by  trustee 
appointed  pursuant  to  Section  V)  shall 
include  the  entire  NYLCare-Gulf  Coast 
and  NVXCare-Southwest  businesses, 
excepting  only  the  Excluded  Assets, 
operat^^  pursuant  to  the  Revised  Hold 


Separate  Stipulation  and  Order  entered 
previously  in  this  proceeding,  and  shall 
be  accomplished  by  selling  or  otherwise 
conveying  NYLCare-Gulf  Coast  and 
NYLCare-Southwest  to  a  purchaser(s)  in 
such  a  way  as  to  satisfy  the  plaintiffs  in 
their  sole  discretion,  subject  to  Section 
xn,  that  NYLCare-Gulf  Coast  and 
NYLCare-Southwest  can  and  will  be 
used  by  the  purchasers)  as  part  of  a 
viable,  ongoing  business  engaged  in  the 
sale  of  HMO  and  HMO-based  POS 
plans.  These  divestitures  may  be  made 
to  one  or  more  piux:hasers  provided  that 
in  each  instance  it  is  demonstrated  to 
the  sole  satisfaction  of  the  plainti&, 
subject  to  Section  XII,  that  the 
acquirer(s)  will  remain  viable 
competitors.  The  divestitiues,  whether 
piusuant  to  Section  IV  or  Section  V, 
shall  be  made  to  a  purchaser(s)  for 
whom  it  is  demonstrated  to  the 
plaintiffs'  sole  satisfaction,  subject  to 
Section  XII:  (1)  Has  the  capability  and 
intent  of  competing  effectively  in  the 
sale  of  HMO  and  HMO-based  POS  plans 
in  Dallas  and  Houston;  (2)  has  the 
managerial,  operational,  and  financial 
capability  to  compete  effectively  in  the 
sale  of  HMO  and  HMO-based  POS  plans 
in  Houston  and  Dallas;  and  (3)  is  not 
restrained  through  any  agreement  with 
Aetna  or  otherwise  in  its  ability  to 
compete  effectively  in  the  sale  of  HMO 
and  HMO-based  POS  plans  in  Dallas 
and  Houston. 

L.  For  a  period  of  one  year  from  the 
date  of  the  completion  of  the 
divestiture,  Aetna  shall  not  hire  or 
solicit  to  hire  any  individual  who,  on 
the  date  of  the  divestiture,  was  an 
employee  of  NYLCare-Gulf  Coast  and 
NYLCare-Southwest,  imless  such 
individual  has  (1)  a  written  offer  of 
emplo5rment  from  a  third  party  for  a  like 
position,  or  (2)  a  written  notice  from  the 
acquirer  of  NYLCare-Gulf  Coast  or 
NVT.Care-Southwest,  stating  that  the 
company  does  not  intend  to  continue  to 
employ  the  individual  in  a  like  position. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  Aetna  has  not 
divested  NYLCare-Gulf  Coast  and 
NYLCare-Southwest  within  the  time 
specified  in  Section  IV,  the  Coiut  shall 
appoint,  on  application  of  the  plaintiffs, 
a  trustee  selected  by  the  plaintiffs  in 
their  sole  discretion,  subject  to  Section 
Xn,  to  effect  the  required  divestitures. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  NYLCare-Gulf 
Coast  and  NYLCare-Southwest.  as 
described  in  Sections  lI.E  and  Il.F.  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestitures 
at  the  best  price  then  obtainable  upon  a 
reasonable  effort  by  the  trustee,  subject 


to  the  provisions  of  Sections  IV  and  VI, 
and  shall  have  such  other  powers  ^  the 
Covirt  shall  deem  appropriate.  Subject  to 
Section  V.C,  the  trustee  shall  have  the 
power  and  authority  to  hire,  at  the  cost 
and  expense  of  Aetna,  any  investment 
bankers,  attorneys,  or  other  agents 
reasonably  necessary  in  the  judgment  of 
the  trustee  to  assist  in  the  divestitures, 
and  such  professionals  and  agents  shall 
be  accountable  solely  to  the  trustee.  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestitures 
at  the  earliest  possible  time  to  a 
purchaser  acceptable  to  the  plaintiffs  in 
their  sole  discretion,  subject  to  Section 
xn,  shall  have  the  power  and  authority 
to  require  Aetna  to  sell  NYLCare's  PPO 
business  in  Houston  and  Dallas  if  the 
plaintiffs,  in  the  exercise  of  their  sole 
discretion,  subject  to  Section  XII, 
determine  that  such  a  sale  is  necessary 
for  the  preservation  of  competition,  and 
shall  have  such  other  power  and 
authority  at  this  Court  shall  deem 
appropriate.  Aetna  shall  not  object  to  a 
sale  by  the  trustee  on  any  groimds  other 
than  the  trustee's  malfeasance.  Any 
such  objections  by  Aetna  must  be  ' 
conveyed  in  writing  to  the  plaintiffs  and 
the  trustee  within  ten  (10)  calendar  days 
after  the  trustee  has  provided  the  notice 
required  imder  Section  VI. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  Aetna,  on  such  terms 
and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Coiul  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to  Aetna 
and  the  trust  shaJl  then  be  terminated. 
The  compensation  of  such  trustee  and  of 
any  professionals  and  agents  retained  by 
the  trustee  shall  be  reasonable  in  light 
of  the  value  of  the  divested  business  and 
based  on  a  fee  arrangement  providing 
the  trustee  with  an  incentive  based  on 
the  price  and  terms  of  the  divestitures 
and  the  speed  with  which  they  are 
accomplished. 

D.  Aetna  shall  use  its  best  efforts  to 
assist  the  trustee  in  accomplishing  the 
required  divestitures,  including  best 
efforts  to  effect  all  necessary  regulatory 
approvals.  The  trustee  and  any 
consultants,  accountants,  attorneys,  and 
other  persons  retained  by  the  trustee 
shall  have  full  and  complete  access  to 
the  personnel,  books,  records,  and 
facilities  of  the  businesses  to  be  • 
divested,  and  Aetna  shall  develop 
financial  or  other  information  relevant 
to  the  business  to  be  divested 
customarily  provided  in  a  due  diligence 
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process  as  the  trustee  may  reasonably 
request,  subject  to  customary 
confidentiality  assurances.  Aetna  shall 
permit  prospective  piutiiasers  of 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  to  have  reasonable  access  to 
personnel  and  to  make  such  inspection 
of  physical  facilities  and  any  and  all 
financial,  operational  or  other 
documents  and  other  information  as 
may  be  relevant  to  the  divestitures 
required  by  this  Revised  Final 
Judgment. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  e^rts  to  accomplish  the 
divestitures  ordered  under  this  Revised 
Final  Judgment,  provided,  however,  that 
to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  may  be  filed 
under  seal  for  in  camera  review.  Such 
reports  shall  include  the  name,  address 
and  telephone  number  of  each  person 
who,  during  the  preceding  month,  made 
an  ofiier  to  acqiiire,  expressed  an  interest 
in  acquiring,  entered  into  negotiations 
to  acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  business  to  be  divested,  and  shall 
describe  in  detail  each  contact  with  any 
such  person  during  that  period.  The 
trustee  shall  maintain  full  records  of  all 
efforts  made  to  divest  the  businesses  to 
be  divested. 

F.  If  the  trustee  has  not  accomplished 
such  divestitures  within  six  (6)  months 
after  its  appointment,  the  trustee 
thereupon  shall  file  promptly  with  the 
Court  a  report  setting  forth:  (1)  The 
trustee's  efforts  to  accomplish  the 
required  divestitiues;  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished;  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  may  be  filed 
under  seal  for  in  camera  review.  The 
trustee  shall  at  the  same  time  furnish 
such  report  to  the  parties,  who  shall 
each  have  the  right  to  be  heard  and  to 
make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Coiut  shall  enter  thereafter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust  which  may,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  the  plaintiffs,' subject  to 
Section  Xn. 

vi.  Notification 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 


with  the  terms  of  this  Revised  Final 
Judgment,  to  effect,  in  whole  or  in  part, 
any  proposed  divestitures  pursuant  to 
Section  IV  or  Section  V.  Aetna  or  the 
trustee,  whichever  is  then  responsible 
for  effecting  the  divestitures,  shall  notify 
the  United  States  and  the  State  of  Texas 
of  the  proposed  divestitures.  If  the 
trustee  is  responsible,  it  shall  similarly 
notify  Aetna.  The  notice  shall  set  forth 
the  details  of  the  proposed  transaction 
and  list  the  name,  address,  and 
telephone  number  of  each  person  not 
previously  identified  who  offered  to,  or 
expressed  an  interest  in  or  a  desire  to, 
acquire  any  ownership  interest  in  the 
businesses  to  be  divested  that  is  the 
subject  of  the  binding  contract,  together 
with  full  details  of  same.  Within  ten  (10) 
calendar  days  of  their  receipt  of  such 
notice,  the  United  States  or  the  State  of 
Texas  may  request  from  Aetna,  the 
trustee,  the  proposed  purchaser,  or  any 
other  third  party  additional  information 
concerning  the  proposed  divestitiues 
and  the  proposed  piut:haser.  Aetna  and 
the  trustee  shall  furnish  any  additional 
information  requested  from  them  within 
ten  (10)  calendar  days  of  the  receipt  of 
the  request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calender  days  after  receipt  of  the  notice 
or  within  twenty  (20)  calender  days 
after  the  plaintiffs  have  been  provided 
the  additional  information  requested 
from  Aetna,  the  trustee,  the  proposed 
purchaser,  and  any  third  party, 
whichever  is  later,  the  plaintiffs,  in  their 
sole  discretion,  subject  to  Section  XII, 
shall  provide  written  notice  to  Aetna 
and  the  trustee,  if  there  is  one,  stating 
whether  it  objects  to  the  proposed 
divestitures.  If  the  plaintiffs  provide 
written  notice  to  Aetna  and  die  trustee 
that  they  do  not  object,  then  the 
divestitures  may  be  consimmiated, 
subject  only  to  Aetna's  limited  right  to 
object  to  the  sale  under  Section  V.B. 
Absent  written  notice  that  the  plaintiffs 
do  not  object  to  the  proposed  purchaser 
or  upon  objection  by  the  plaintiffs,  such 
divestitures  proposed  under  Section  IV 
or  Section  V  may  not  be  consimmiated. 
Upon  objection  by  Aetna  under  Section 
V.B,  a  divestiture  proposed  under 
Section  V  shall  not  be  consummated 
unless  approved  by  the  Court. 

Vn.  Affidavits 

A.  Within  twenty-five  (25)  calendar 
days  of  the  June  21, 1999  filing  of  the 
original  Hold  Separate  Order  and 
Stipulation  in  this  matter  and  every 
thirty  (30)  calendar  days  thereafter  until 
the  divestitures  have  been  completed, 
whether  pursuant  to  Section  IV  or 
Section  V,  Aetna  shall  deliver  to  the 
United  States  and  the  State  of  Texas  an 
affidavit  as  to  the  fact  and  manner  of 


compliance  with  Section  IV  or  Section 
V.  Each  such  affidavit  shall  include, 
inter  alia,  the  name,  address,  and 
telephone  number  of  each  person  who, 
at  any  time  after  the  period  covered  by 
the  last  such  report,  made  an  offer  to 
acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring  any  interest  in 
the  business  to  be  divested,  and  shall 
describe  in  detail  each  contact  with  any 
such  person  during  that  period.  Each 
such  affidavit  shall  also  include  a 
description  of  the  efforts  that  Aetna  has 
made  to  solicit  a  buyer  for  NYLCare- 
Gulf  Coast  and  NYLCare-Southwest  and 
to  provide  reqiiired  information  to 
prospective  purchasers  including  the 
limitations,  if  any,  on  such  information. 

B.  Within  twenty-five  (25)  calendar 
days  of  the  June  21 ,  1999  filing  of  the 
original  Hold  Separate  Order  and 
Stipulation  in  this  matter.  Aetna  shall 
deliver  to  the  United  States  and  the 
State  of  Texas  an  affidavit  that  describes 
in  detail  all  actions  Aetna  has  taken  and 
all  steps  Aetna  has  implemented  on  an 
on-going  basis  to  preserve  NYLCare-Gulf 
Coast  and  NYLCare-Southwest  pursuant 
to  Section  VIII  and  the  Revised  Hold 
Separate  Stipulation  and  Order 
previously  entered  by  this  Court.  The 
affidavit  also  shall  describe,  but  not  be 
limited  to.  Aetna's  efforts  to  maintain 
and  operate  NYLCare-Gulf  Coast  and 
NYLCare-Southwest  as  active 
competitors,  and  the  plans  and 
timetable  for  Aetna's  integration  of 
Prudential's  healthcare  assets.  Aetna 
shall  deliver  to  the  United  States  and 
the  State  of  Texas  an  affidavit  describing 
any  changes  to  the  efforts  and  actions 
outlined  in  Aetna's  earlier  affidavit(s) 
filed  pursuant  to  this  Section  Vn.B 
within  fifteen  (15)  calendar  days  after 
such  change  is  implemented. 

C.  Until  one  year  after  the  divestitures 
required  by  this  Revised  Final  Judgment 
have  been  completed,  Aetna  shall 
preserve  all  records  of  all  efforts  made 
to  preserve  the  businesses  to  be  divested 
and  effect  the  divestitures. 

Vm.  Hold  Separate  Order 

Until  the  divestitures  required  by  this 
Revised  Final  Judgment  have  been 
accomplished,  Aetna  shall  take  all  steps 
necessary  to  comply  with  Section  IV 
and  the  Revised  Hold  Separate 
Stipulation  and  Order  entered  by  this 
Court,  to  preserve  the  assets  of 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest,  and  to  ensure  that  NYLCare- 
Gulf  Coast  and  NYLCare-Southwest 
remain  viable  competitors  in  the  sale  of 
HMO  and  HMO-based  POS  plans  in 
Dallas  and  Houston.  Defendants  shall 
take  no  action  that  would  jeopardize  the 
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divestinires  of  NYLCare-Gulf  Coast  and 
NYLCakte-Southwest. 


DL  Finmicing 

Aetna  is  ordered  and  directed  not  to 
finance  all  or  any  part  of  any  purchase 
by  an  abquirer(s)  made  pursuant  to 
SectioifjV  or  Section  V. 

II,  •  ■ 

X.  Compliance  Inspection 

For  tj^e  purpose  of  determining  or 
seciuii^^  compliance  with  this  Revised 
Final  J^gment  or  for  determining 
whethdi  this  Revised  Final  Judgment 
should  pe  modified  or  terminated,  and 
subject!  to  any  legally  recognized 
privilege,  from  time  to  time: 

A.  Dtdy  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  vnitten  request  of  the  Attorney 
Generall  of  the  United  States  or  the 
Assistaa^t  Attorney  General  in  charge  of 
the  Antitrust  Division,  or  the  State  of 
Texas,  jiipon  written  request  by  the 
Texas  Ajttomey  General,  and  on 
reasonable  notice  to  Aetna  made  to  its 
princip^  offices,  shall  be  permitted: 

1.  Acjtess  during  Aetna's  office  hours 
to  inspiact  and  copy  all  books,  ledgers, 
accouqt]B,  correspondence,  memoranda, 
and  oth^r  records  and  documents, 
including  computerized  records,  in  the 
possession  or  under  the  control  of 
Aetna,  iwhich  may  have  counsel  present, 
relating!  to  any  matters  contained  in  this 
Revis^lj  Final  Judgment  and  the  Revised 
Hold  Separate  Stipulation  and  Order; 

2.  Subject  to  the  reasonable 
conveijlence  of  Aetna  and  without 
restraiai  or  interference  from  it,  to 
intervi^,  either  informally  or  on  the 
record,  its  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  of  the  United  States, 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  or  the 
Attomnr  General  of  the  State  of  Texas, 
made  tn  Aetna's  principal  offices,  Aetna 
shall  siibmit  such  written  reports,  under 
oath  if  jijequired,  with  respect  to  any 
matter  iQontalned  in  this  Revised  Final 
Judgment  and  the  Revised  Hold 
Separa^b  Stipulation  and  Order  entered 
earlier  Tiy  this  Court. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Section  I  Vn  or  Section  X  shall  be 
divulged  by  any  representative  of  the 
plaintiffs  to  any  person  other  than  a 
duly  authorized  representative  of  the 
Executjive  Branch  of  the  United  States  or 
of  the  Skate  of  Texas,  except  in  the 
coiu-se;  of  legal  proceedings  to  which  the 
United!  States  or  the  State  of  Texas  is  a 
party  (thcluding  grand  jury 
proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Revised 


Final  Judgment,  or  as  otherwise 
required  by  law. 

D.  If  at  any  time  Aetna  furnishes  to 
the  United  States  or  the  State  of  Texas 
information  or  docimients,  Aetna 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  for  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  Aetna  marks  each 
pertinent  page  of  such  material, 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  ProcediU'e,"  then  the  United  States 
or  the  State  of  Texas  shall  give  ten  (10) 
calendar  days'  notice  to  Aetna  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  Aetna  is  not  a 
party. 

XI.  Retention  of  Jurisdiction 

Jiuisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Revised  Final  Judgment  to 
apply  to  this  Court  at  any  time  for  such 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this 
Revised  Final  Judgment,  for  the 
modification  of  any  of  the  provisions 
hereof,  for  the  enforcement  of 
compliance  herewith,  and  for  the 
pimishment  of  any  violation  hereof. 

Xn.  MisceUaneous 

In  the  event  plaintiffs  are  unable  to  , 
agree  on  a  course  of  action  regarding 
Sections  IV.A,  IV.D,  IV.H,  IV.I,  IV.K, 
V.A,  V.B,  V.F,  and  VI  in  seven  days, 
then  the  United  States  may,  in  its  sole 
discretion,  act  alone  (or  decline  to  act) 
with  respect  to  the  course  of  action. 

Xm.  Termination 

Unless  this  Court  grants  an  extension, 
this  Revised  Final  Judgment  will  expire 
on  the  tenth  anniversary  of  the  date  of 
its  entry. 

XIV.  Public  Interest 

Entry  of  this  Revised  Final  Judgment 
is  in  the  public  interest. 

Dated .1999. 

United  States  District  Judge. 

[Civil  Action  No.:  3-99CV1398-H] 

United  States  of  America,  and  the  State  of 
Texas,  Plaintiffs,  v.  Aetna  Inc.,  and  The 
Prudential  Insurance  Company  of  Aiperica, 
Defendants. 

Revised  Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C  16(b)-(h).  the 
United  States  submits  this  Competitive 


Impact  Statement  to  assist  the  Coiut  in 
assessing  the  proposed  Revised  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  This 
Proceeding 

The  United  States  filed  a  civil 
antitrust  Complaint  under  Section  15  of 
the  Clayton  Act,  15  U.S.C.  25,  on  June 
21, 1999,  alleging  that  the  proposed 
acquisition  by  Aetna  Inc.  ("Aetna")  of 
The  Prudential  Insurance  Company  of 
America's  ("Prudential")  health  care 
business  would  violate  Section  7  of  the 
Clayton  Act  ("Section  7").  15  U.S.C.  18. 
The  State  of  Texas,  by  and  through  its 
Attorney  General,  is  co-plaintiff  with 
the  United  States  in  this  action. 

The  Complaint  fi)1eg«>s  that  .^etna  and 
Prudential  compete  head-to-head  in  the 
sale  of  health  maintenance  organization 
("HMO")  and  HMO-based  point-of- 
senrice  ("HMO-POS")  health  plans  in 
Houston  and  Dallas,  Texas:  that  such 
competition  has  benefited  consumers  by 
keeping  prices  low  and  quality  high; 
and  that  the  proposed  acquisition  would 
end  such  competition  and  give  Aetna 
sufficient  market  power  to  increase 
prices  or  reduce  quality  in  the  sale  of 
HMO  and  HMO-POS  plans  in  these 
geographic  areas  (Complaint  ^  26.)  The 
Complaint  also  alleges  that  the 
acquisition  would  enable  Aetna  to 
unduly  depress  physicians' 
reimbursement  rates  in  Houston  and 
Dallas,  residting  in  a  reduction  of 
quantity  or  a  degradation  in  quality  of 
physicians'  services  in  these  area. 
(Complaint  \  33.) 

When  the  Complaint  was  filed,  the 
plaintiffs  also  filed  a  proposed 
settlement  that  would  permit  Aetna  to 
complete  its  acquisition  of  Prudential 
but  would  require  divestitures  of  certain 
assets  sufficient  to  preserve  competition 
in  the  sale  of  HMO  and  HMO-POS 
plans  and  the  purchase  of  physicians' 
services  in  Houston  and  Dallas.  This 
settlement  consisted  of  a  proposed  Final 
Judgment,  Hold  Separate  Stipulation 
and  Order,  and  Stiptllation.  To  further 
clarify  certain  aspects  of  the  proposed 
Final  Judgment,  on  August  4, 1999,  the 
parties  made  a  joint  motion  to  the  Court 
for  entry  of  a  Revised  Hold  Separate 
Stipulation  and  Order,  as  well  as  a  joint 
motion  to  file  a  Revised  Final  Judgment 
and  Revised  Stipulation. 

The  proposed  Revised  Final  Judgment 
requires  Aetna  to  divest  its  interests  in 
the  Houston-area  commercial  HMO  and 
HMO-POS  businesses  of  NYLCare 
Health  Plans  of  the  Gulf  Coast,  Inc. 
("NYLCare-Gulf  Coast"),  a  previously 
acquired  health  plan  serving  Houston 
and  other  areas  in  south  and  central 
Texas,  and  the  commercial  HMO  and 
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HMO-POS  businesses  of  NYLCare 
Health  Plans  of  the  Southwest,  Inc. 
("NYLCare-Southwest"),  a  previously 
acquired  health  plan  serving  the  Dallas 
area.  If  Aetna  does  not  complete  the 
divestitiues  within  the  time  frame 
established  in  the  proposed  Revised 
Final  Judgment,  a  trustee  appointed  by 
the  Court  will  be  empowered  to  sell 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest.  If  the  assets  are  not  sold 
within  six  (6)  months  after  the 
appointment  of  the  trustee,  the  Court 
shall  enter  such  orders  as  it  shall  deem 
appropriate  to  carry  out  the  purpose  of 
the  trust.  (Revised  Final  Judgment 
1V.A..F.) 

The  Revised  Hold  Separate 
Stipulation  and  Order  ensure  that 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  function  as  independent, 
economically  viable,  ongoing  business 
concerns  and  that  competition  is 
maintained  prior  to  the  divestitures.  It 
requires  Aetna  to  immediately  take 
steps  to  preserve,  maintain,  and  operate 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  as  independent  competitors 
until  the  completion  of  the  divestitures 
ordered  by  the  Revised  Final  Judgment, 
with  management,  sales,  service, 
underwriting,  administration,  and 
operations  held  entirely  separate, 
distinct,  and  apart  from  those  of  Aetna. 
In  addition,  Aetna  is  obligated  to  cause 
NYLCaie-Gulf  Coast  and  NYLCare- 
Southwest  to  maintain  contracts  or 
agreements  for  coverage  of 
approximately  two  hundred  sixty 
thousand  (260,000)  conunercially 
insured  HMO  and  HMO-based  POS  plan 
enrollees  in  Houston  and  contracts  or 
agreements  for  coverage  of 
approximately  one  hundred  sixty  seven 
thousand  (167,000)  commercially 
insured  HMO  and  HMO-based  POS  plan 
enrollees  in  Dallas  through  the  date  of 
signing  the  definitive  purchase  and  sale 
agreement(s)  for  the  divestiture  of  the 
two  NYLCare  entities.  Until  the 
plaintiffs,  in  their  sole  discretion, 
determine  the  NYLCare-Gulf  Coast  and 
NYLCare-Southwest  can  function  as 
effective  competitors,  Aetna  may  not 
take  any  action  to  consummate  the 
proposed  acquisition  of  Prudential. 
(Revised  Final  Judgment  1  IV,I.) 

The  United  States,  the  State  of  Texas, 
and  the  defendants  have  stipulated  that 
the  proposed  Revised  Final  Judgment 
may  be  entered  after  compliance  with 
the  APPA.  Entry  of  the  proposed 
Revised  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jiuisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Revised 
Final  Judgment  and  to  punish  violations 
thereof. 


n.  The  Alleged  Violatioiis 

A.  The  Defendants 

Aetna  is  a  Connecticut  corporation 
providing  health  and  retirement  benefits 
and  financial  services  with  its  principal 
place  of  business  in  Hartford, 
Connecticut.  Through  its  wholly  owned 
subsidiary,  Aetna  U.S.  Healthcare, 
Aetna  offers  an  array  of  health  insurance 
products,  including  indemnity  ("fee-for- 
service"),  preferred  provider 
organization  ("PPO"),  POS,  and  HMO 
plans.  Aetna  also  purchases  physicians' 
services  for  its  health  plan  members, 
which  it  offers  to  members  through 
Aetna's  health  plans.  In  1998,  Aetna 
U.S.  Healthcare  reported  revenues  of 
over  $14  billion  and  was  the  largest 
health  insurance  company  in  the 
coimtry,  providing  health  care  benefits 
to  approximately  15.8  million  people  in 
50  states  and  the  District  of  Columbia. 

Prudential  is  a  New  Jersey  mutual  life 
insurance  company  with  its  principal 
place  of  business  in  Newark,  New 
Jersey.  Like  Aetna,  Prudential  ofiers 
indenmity,  PPO,  POS,  and  HMO  plans 
and  also  buys  physicians'  services, 
which  it  offers  to  its  enrollees  through 
Prudential's  health  plans.  In  1998, 
Prudential  HealthCare  reported  total 
revenues  of  approximately  $7.5  billion 
and  was  the  nation's  ninth  largest  health 
insurance  company,  serving 
approximately  4.9  million  health 
insurance  beneficiaries  in  28  states  and 
the  District  of  Columbia. 

B.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violations 

Aetna  and  Aetna  Life  Insurance 
Company,  a  wholly  owned  subsidiary  of 
Aetna,  entered  into  an  Asset  Transfer 
and  Requisition  Agreement 
("Agreement")  dated  December  9, 1998, 
with  Prudential  and  PRUCO,  Inc.,  a 
wholly  owned  subsidiary  of  Prudential. 
Under  the  terms  of  the  Agreement, 
Aetna  would  acquire  substantially  all  of 
Prudential's  assets  related  to  issuing, 
selling,  and  administering  group 
medical,  dental  indemnity,  and 
managed  care  plans,  including  HMO 
and  HMO-POS  plans.  The  purchase 
price  stated  in  the  Agreement  is  $1 
billion,  consisting  of  $465  million  in 
cash,  $500  million  in  three-year 
promissory  notes,  $15  million  in  cash 
payable  under  a  Coinsurance 
Agreement,  and  $20  million  in  cash  to 
be  paid  under  a  Risk-Sharing 
Agreement. 


C.  Anticompetitive  Effects  of  the 
Proposed  Acquisition 

1.  The  Sale  of  HMO  and  HMO-POS 
Plans 

Aetna's  proposed  acquisition  of 
Prudential  would  be  likely  to 
substantially  lessen  competition  in  the 
sale  of  HMO  and  HMO-POS  plans  in 
Houston  and  Dallas,  Texas,  in  violation 
of  Section  7. 

a.  Product  Market 

Managed  care  companies,  such  as 
Aetna  and  Prudential,  contract  with 
employers  and  otber  group  purchasers 
to  provide  health  insurance  services  or 
to  administer  health  care  coverage  to 
employees  and  other  group  members. 
There  are  a  variety  of  managed  care 
products  available  to  employers  and 
other  group  purchasers  which  provide 
health  care  services  at  an  agreed-upon 
rate,  subject  to  certain  utilization  review 
and  management  requirements.  These 
products,  which  include  HMO,  PPO, 
and  POS  plans,  have  become 
increasingly  popular  options  for 
employers,  largely  because  of  the 
managed  care  companies'  ability  to 
obtain  competitive  rates  frt)m  health 
care  providers  and  to  control  utilization 
of  health  care  services. 

As  the  Complaint  alleges,  HMO  and 
HMO-POS  products  differ  from  PPO  or 
indenmity  plans  in  terms  of  benefit 
design,  cost,  and  other  fectors. 
(Complaint  1 15.)  For  example,  HMOs 
provide  superior  preventative  care 
benefits,  but  they  place  limits  on 
treatment  options  and  generally  require 
use  of  a  primary  care  physician 
"gatekeeper."  PPO  plans,  which  do  not 
require  eiuollees  to  go  through  a 
"gatekeeper"  and  do  not  emphasize 
preventative  care,  are  genendly  more 
expensive  than  HMOs.  POS  plans  can 
be  based  on  either  an  HMO  or  PPO 
network  and  fall  between  HMO  and 
PPO  plans  in  terms  of  access  and  cost. 
That  is,  POS  plans  offer  patients  more 
flexibility  at  a  higher  cost  relative  to 
HMOs.  In  general,  then,  PPOs  and 
indemnity  options  are  more  expensive, 
provide  better  benefits  with  respect  to 
coverage  when  ill,  and  allow  greater 
access  to  providers.  In  contrast,  HMO 
and  HMO-based  POS  options  are 
generally  less  expensive,  provide  better 
benefits  with  respect  to  health 
maintenance  or  preventaive  care,  place 
greater  limits  on  treatment,  and  restrict 
access  to  providers.  (Id.) 

Not  only  do  these  plans  in  fact  differ 
by  cost  and  benefit  configiuation,  they 
are  perceived  as  different  by  purchasers; 
neither  employers  nor  employees  view 
PPO  plans  as  adequate  substitutes  for 
HMO  or  HMO-POS  plans.  Instead,  they 
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view  Ibem  as  distinct  products,  meeting 
diffei  1  int  needs  and  appealing  to 
diffei^nt  types  of  enroUees.  ^deed. 
enrollees  who  leave  an  HMO 
disp^portionately  select  another  HMO 
(or  HMO-POS),  not  a  PPO,  for  their  next 
health  care  benefit  plan.  (Complaint 

Moteover,  analyses  of  the  data 
obtained  from  the  parties  and  from  other 
plans  strongly  indicate  that 
consumers — employers  and 
empljoyees — view  HMO  and  HMO-POS 
plans ;  las  distinct  from  other  health  plans 
and  tbat  PPO  or  indemnity  plans  are  not 
thouj  ^t  to  be  ready  substitutes  for  HMO 
and  liMO-POS  plans.  These  analyses 
demc^bstrate  that  the  elasticity  of 
dem^d  for  HMO  and  HMO-POS  plans 
is  sufficiently  low  that  a  small  but 
significant  price  increase  for  all  HMO 
and  HMO-POS  plans  would  be 
profitable  because  consumers  would  not 
shift  ItD  PPO  and  indemnity  plans  in 
sufficient  niunbers  to  render  such  an 
increase  unprofitable. 

Together  with  consistent  evidence 
fromjiiumerous  witnesses  interviewed, 
these  analyses  support  the  conclusion 
that  HMO  and  HMO-POS  plans 
constitute  the  relevant  product  for 
analysis  of  the  proposed  transaction. 
(Ck)i!^j>laint118.) 

b.  G€|(|graphic  Markets 

ly  all  managed  care  companies 
Ish  provider  networks  in  the  areas 
wheijQ  employees  work  and  live,  and 
they  icompete  on  the  basis  of  these  local 
provider  networks.  The  relevant 
geographic  markets  in  which  HMO  and 
HMO-POS  plans  compete  are  thus 
generally  no  larger  than  the  local  areas 
withk  which  HMO  and  HMO-POS 
enrolls  demand  access  to  providers. 
Mor9  specifically,  a  small  but  significant 
increase  in  the  price  of  HMO  and  HMO- 
POS  ^lans  would  not  cause  a  sufficient 
nimiDBr  of  customers  to  switch  to  health 
plans  I  outside  of  these  regions  to  make 
suchi  i  price  increase  improfitable.  For 
this  tiason,  the  Department's  analysis 
focused  on  MSAs  in  and  aroiind 
Houiion  and  Dallas  as  the  relevant 
geographic  markets.  (Complaint  1 20.) 


ipetitive  Efiiects 

Aetna  and  Prudential  are  among  each 
other's  principal  competitors  in  the  sale 
of  H^O  and  HMO-POS  plans  in 
Houston  and  Dallas,  and  employers 
currently  view  them  as  close  substitutes 
based  on  product  design  and  quality. 
Maiittaining  Prudential  as  a  competitor 
to  A^ina  in  Houston  and  Dallas  has 
become  particularly  important  since 
Aetna's  1998  acquisition  of  NYLCare,  a 
tran^  ction  that  propelled  Aetna's  HMO 
and  i^  MO-POS  market  share  from  13% 


to  44%  in  Houston  and  bom  11%  to 
26%  in  Dallas.  (Complaint  1 22.)  The 
proposed  acquisition  of  Prudential 
would  further  enhance  Aetna's  position 
by  eliminating  competition  between  the 
two  companies,  giving  Aetna  market 
shares  of  63%  in  Houston  and  42%  in 
Dallas.  [Id.) 

As  the  Complaint  alleges,  potential  or 
current  competitors  will  not  be  able  to 
constrain  Aetna's  exercise  of  its  post- 
merger  market  power  in  the  defined 
geographic  markets.  (Complaint  125). 
Effective  new  entry  for  a  HMO  or  HMO- 
POS  plan  in  Houston  or  Dallas  typically 
takes  two  to  three  years  and  costs 
approximately  $50  million.  (Complaint 
1 23.)  In  such  an  environment,  de  novo 
entry  is  unlikely  to  defeat  a  price 
increase  over  the  short  term.  [Id.) 
Furthermore,  companies  currently 
offering  PPO  or  indenmity  plans  are 
unlikely  to  shift  their  resources  to 
provide  HMO  or  HMO-POS  plans  in 
Houston  or  Dallas  in  the  event  of  a  small 
but  significant  price  increase.  A  number 
of  managed  care  providers  have  stated 
during  interviews  that  such  a  shift 
would  be  difficult,  expensive,  and  time 
consuming,  and  that  they  would  not 
enter  the  HMO  or  HMO-POS  markets 
even  if  Aetna  were  to  raise  its  prices  a 
"small  but  significant  amount."  (Merger 
Guidelines  11.11.)  Finally,  managed 
care  companies  that  presently  ofiier 
HMO  or  HMO-POS  plans  in  Houston 
and  Dallas  are  unlikely  to  be  able  to 
expand  or  reposition  diemselves 
sufficiently  to  restrain  anticompetitive 
behavior  by  Aetna  in  either  area 
following  the  transaction.  (Complaint 
\  24.)  Not  only  woidd  these  companies 
face  some  of  the  costs  and  difficulties  of 
a  new  entrant,  they  would  be  unable  to 
contend  successfully  with  Aetna's 
advantages  in  national  reputation, 
quality  accreditation,  product  array,  and 
provider  network  (Id.)  It  is  therefore 
unlikely  that  either  new  entry  or 
expansion  by  competitors  could 
coimteract  a  post-merger  price  increase. 
(Complaint  1 25.) 

For  all  of  these  reasons,  the  proposed 
transaction  would  enable  the  merged 
entity  to  increase  prices  or  reduce  the 
quality  of  HMO  and  HMO-POS  plans 
available  to  consumers  in  these  areas,  in 
violation  of  Section  7. 

2.  The  Purchase  of  Physicians'  Services 

As  alleged  in  the  Complaint,  Aetna's 
acquisition  of  Prudential  will  also 
consolidate  its  purchasing  power  over 
physicians'  services  in  Houston  and 
Dallas,  enabling  the  merged  entity  to 
unduly  reduce  the  rates  paid  for  those 
services.  5 


a.  Product  Market 

Physician's  services  are  those  medical 
services  provided  and  sold  by 
physicians,  and  the  only  purchasers  are 
individual  patients  or  the  commercial 
and  government  health  insurers  that 
purchase  their  services  on  behalf  of 
individual  patients.  (Complaint  1 27.) 
As  a  result,  physicians  cannot  seek 
other  purchasers  in  the  event  of  a  small 
but  significant  decrease  in  the  prices 
paid  by  these  buyers.  [Id.)  Nor  will  such 
a  price  decrease  cause  physicians  to 
stop  providing  their  services  or  shift 
towards  other  activities  in  numbers 
sufficient  to  make  such  a  price 
reduction  unprofitable.  (Id.)  Physicians' 
services  thus  constitute  the  relevant 
product  market  within  which  to  assess 
the  likely  effect  of  Aetna's  acquisition  of 
Prudential.  (Id.) 

b.  Geographic  Markets 

The  geographic  markets  for  the 
purchase  and  sale  of  physicians' 
services  are  localized.  In  Houston  and 
Dallas,  as  elsewhere,  patients  seeking 
medical  care  generally  prefer  to  have 
access  to  treatment  close  to  where  they 
work  or  live.  As  a  result,  commercial 
and  government  health  insurers — the 
primary  purchasers  of  physicians' 
services — seek  to  have  in  their  provider 
networks  physicians  whose  offices  are 
convenient  to  where  their  enrollees 
work  or  Uve.  (Complaint  1 19.) 
Consequently,  physicians  could  not 
shift  their  services  towards  purchasers 
outside  of  these  areas  in  niunbers 
sufficient  to  make  a  price  paid  to 
physicians  practicing  in  Houston  or 
Dallas. 

Furthermore,  an  established  physician 
who  has  invested  time  and  expense  in 
building  a  practice  in  Houston  or  Dallas 
(or  any  other  locale)  would  inc\ir 
considerable  costs  in  moving  his  or  her 
practice  to  a  new  geographic  area, 
including  the  substantial  costs  of 
building  new  relationships  with 
hospitd^,  other  physicians,  employees, 
and  patients  in  the  new  area. 
(Complaint  f  28.)  For  these  reasons,  a 
small  but  significant  decrease  in  the 
prices  paid  to  physicians  practicing  in 
Houston  or  Dallas  would  not  cause 
physicians  to  relocate  their  practices  in 
numbers  sufficient  to  make  such  a  price 
reduction  unprofitable.  (Complaint 
129). 

For  all  of  these  reasons,  the  MSAs  in 
and  around  Houston  and  Dallas 
constitute  the  relevant  geographic 
markets.  (Id.;  Merger  Guidelines  1 1.21.) 

c.  Competitive  Effects 

In  Houston  and  Dallas,  as  elsewhere, 
the  contract  terms  a  physician  can 
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obtain  from  a  managed  care  company 
such  as  Aetna  or  Prudential  depend  on 
the  physician's  ability  to  terminate,  or  to 
cre^bly  threaten  to  terminate,  his  or  her 
relationship  if  the  company  demands 
unfavorable  contract  terms.  (Complaint 
1 30).  Since  physician's  services,  imlike 
certain  tangible  products,  cannot  be 
stored  until  the  physician  finds  a  more 
acceptable  buyer,  foiling  to  replace  lost 
business  expeditiously  imposes  an 
irrevocable  loss  of  revenue  upon  a 
physician.  Consequently,  a  physician's 
ability  to  terminate,  or  credibly  threaten 
to  terminate,  a  provider  relationship 
depends  on  his  or  her  ability  to  make  up 
that  lost  business  promptly.  {Id.) 

Physicians,  however,  generally  have 
only  a  limited  ability  to  encourage 
patients  to  switch  health  care  plans  or 
providers.  (Complaint  i  31.)  To  retain  a 
patient  after  terminating  a  plan  reqiiires 
the  physician  to  convince  the  patient 
eithw  to  switch  to  another  employer- 
sponsored  plan  in  which  the  physician 
participates  (which  might  not  be  an 
option)  or  to  pay  considerably  higher 
out-of-pocket  costs,  either  in  the  form  of 
increased  copayments  for  use  of  an  out- 
of-network  physician  (if  aUowed)  or  by 
absorbing  the  total  cost  of  the 
physicians'  services  as  unreimbursed 
medical  exfienses.  As  a  result,  a 
physician  who  discontinues  his  or  her 
relationship  with  Aetna  could  expect  to 
lose  a  significant  share  of  his  or  her 
Aetna  patients. 

A  physician's  ability  to  replace,  in  a 
timely  manner,  such  lost  business  is 
significantly  diminished  when  a  large 
niunber  of  patients  need  to  be  replaced. 
(Complaint  1 32.)  Because  of  Aetna's  all 
products  claiise" — which  requires  a 

Ehysidan  to  participate  in  all  of  Aetna's 
ealth  plans  if  he  or  she  participates  in 
any  Aetna  plan — a  physician  woidd  lose 
patients  from  all  Aetna  plans  if  he  or 
she  rejects  the  rates  or  other  terms  of 
any  one  Aetna  plan.  Thus,  the  cost  of 
replacing  Aetna  patients  will  be  greater 
when  Aetna  plans  collectively  account 
for  a  larger  share  of  a  physician's  total 
revenue. 

Furthermore,  the  ability  to  replace  a 
given  niunber  of  Aetna  patients  is 
diminished  when  a  physician's  non- 
Aetna  sources  of  patients  are  more 
limited.  Consequently,  the  cost  of 
replacing  Aetna  patients  will  be  greater 
the  larger  Aetna's  share  of  all  patients  in 
a  locality. 

Aetna's  proposed  acquisition  of 
Prudential,  following  its  recent 
acquisition  of  NYLCare,  will  give  it 
control  over  both  a  large  share  of  the 
revenue  of  a  substantial  niunber  of 
physicians  in  Houston  and  Dallas  and  a 
large  share  of  all  patients  in  those  areas. 
(Complaint  1 33.)  hi  light  of  the  limited 


ability  of  physicians  to  encourage 
patient  switching,  a  significantly  larger 
niunber  of  physicians'  in  Houston  and 
Dallas  would  be  unable  to  reject  Aetna's 
demands  for  more  adverse  contract 
terms  if  Aetna  were  allowed  to  acquire 
Prudential.  (Id.)  The  proposed 
acquisition  thus  would  give  Aetna  the 
ability  to  unduly  depress  physician 
reimbursement  rates  in  Houston  and 
Dallas,  likely  leading  to  a  reduction  in 
quantity  or  degradation  in  the  quality  of 
physicians'  services.  (W.;  see  also 
Merger  Guidelines  ^  0.1.) 

m.  Explanation  of  the  Proposed 
Revised  Final  Judgment 

The  proposed  Revised  Final  Judgment 
orders  and  directs  Aetna  to  divest  its 
interests  in  the  Houston  operations  of 
NYLCare-Gulf  Coast  and  the  Dallas 
operations  of  NYLCare-Southwest, 
consisting  of,  among  other  assets, 
approximately  260,000  and  167,000 
commercially  insured  HMO  and  HMO- 
POS  enroUees  in  Houston  and  Dallas, 
respectively.  6  (Revised  Final  Judgment 
in.E,F.) 

The  provisions  of  the  proposed 
Revised  Final  Judgment  are  designed  to 
eliminate  the  two  anticompetitive 
effects  of  the  proposed  acquisition. 
First,  the  divestitures  will  preserve 
competition  and  protect  consumers 
bom  higher  prices  for  HMO  and  HMO- 
POS  plans  by  establishing  a  new, 
independent,  and  economically  viable 
competitor — or  by  significantiy 
strengthening  the  existing  competitors — 
in  the  development,  marketing,  and  sale 
of  HMO  and  HMO-POS  plans  in  the 
Houston  and  Dallas  areas.  Second,  the 
divestitures  will  prevent  the 
consolidation  of  purchasing  power  over 
physicians'  services  in  Houston  and 
Dallas  and  thereby  deny  Aetna  the 
ability  to  imduly  depress  physician 
reimbursement  rates. 

In  order  to  meet  these  two  objectives, 
the  proposed  Revised  Final  Jugdment 
requires  that  Aetna  promptly  make 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  available  for  purchase. 
(Revised  Final  Judgment  1 1V.A.)  Aetna 
must  give  all  prospective  purchasers 
reasonable  access  to  all  NYLCare-Gulf 
Coast's  and  NYLCare-Southwest's 
personnel,  physical  facilities,  and  any 
and  all  financial,  operational,  or  other 
documents  and  information  customarily 
provided  as  part  of  a  due  diligence 
process.  (Revised  Final  Judgment 
f  IV.F.)  At  the  same  time,  Aetna  must 
immediately  cease  all  actions  directed  at 
the  integration  of  NYLCare-Gulf  Coast 
and  NYLCare-Southwest  into  Aetna  and 
must  take  all  steps  necessary  to  ensure 
that  NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  are  maintained  and  operated 


as  independent,  on-going,  economically 
viable,  and  active  competitors  until 
completion  of  the  divestitures  ordered 
by  the  Revised  Final  Judgment.  (Revised 
Final  Judgment  ^  IV.G,  H.)  Such  steps 
must  include  the  appointment  of 
experienced  senior  management  to  run 
NYLCare-Gulf  Coast  and  NYLCare- 
Southwest  until  the  divestitures 
required  by  the  Final  Judgment  have 
been  accomplished,  as  well  as  the 
creation  of  a  separate  and  independent 
sales  organization,  provider  relations 
organization,  patient  management/ 
quality  management  organization, 
commercial  operations  organization, 
network  operations  organization,  and 
underwriting  organization.  (Revised 
Final  Judgment  1  IV.H.1-7.)  To  maintain 
the  viability  of  the  NVLCare  entities, 
Aetna  is  also  required  to  provide  certain 
support  services  (i.e.,  legal,  financial, 
actuarial,  software,  and  computer 
operations  support)  to  NYLCare-Gulf 
Coast  and  NYLCare-Southwest  until  the 
divestitures  are  completed.  (Revised 
Final  Judgment  1 1V.H.8,  9.) 

Aetna  is  obligated  to  cause  NYLCare- 
Gulf  Coast  and  NYLCare-Southwest  to 
maintain  contracts  or  agreements  for 
coverage  of  approximately  two  hundred 
sixty  thousand  (260,000)  commercially 
insured  HMO  and  HMO-based  POS  plan 
enrollees  in  Houston  and  contracts  or 
agreements  for  coverage  of 
approximately  one  hundred  sixty-seven 
thousand  (167,000)  commercially 
insured  HMO  and  HMO-based  POS  plan 
enrollees  in  Dallas  through  the  date  of 
signing  the  definitive  purchase  and  sale 
agreement  for  the  divestitures  of  the  two 
NYLCare  entities.  (Revised  Final 
Judgment  1  IV.B.)  Aetna  is  required  to 
use  its  best  efforts  to  accomplish  the 
divestiture  as  expeditiously  as  possible 
and  will  accelerate  the  timetable  for 
executing  the  definitive  purchase  and 
sale  agreement(s)  for  the  divestiture  of 
the  NYLCare  entities  to  a  target  date  of 
October  1, 1999.  (Revised  Final 
Judgment  1 1V.C.)  In  addition,  Aetna 
will  request  that  the  NYLCare  entities 
provide  bi-weekly  reports  on  total 
enrollment  to  the  plaintiffs  until  the 
divestitures  are  complete.  (Revised 
Final  Judgment  1 1V.J.)  Aetna  will  also 
fund  an  incentive  pool  of  at  least 
$500,000,  which  will  be  available  to  the 
management  of  the  NYLCare  entities  if 
they  meet  the  membership  targets 
described  above  as  of  the  closing  date 
for  the  sale  of  the  entities.  (Revised 
Final  Judgment  1  IV.H.IO.) 

Finally,  Aetna  may  offer  PPO  related 
business  as  part  of  the  sale  of  the 
NYLCare  entities.  (Revised  Final 
Judgment  FV.B.)  The  actual  number  of 
such  PPO  enrollees  as  of  the  signing 
date  of  the  definitive  piuchase  and  sale 


agraen  W  for  the  divestitures  of  the 
NYLCf  4e  entities  will  be  taken  into 
accouiif  in  determining  compliance 
with  thf  membership  targets  described 
in  Sectiibn  IV.B  of  the  proposed  Revised 
Final  j|;^gment.  (Id.)  This  last  provision 
in  no  w^y  lessens  Aetna's  obligation  to 
divest  itself  of  all  of  the  assets  of 
NYLCare-Gulf  Coast  and  ^JYLCa^e- 
SouthiiiBst,  excepting  only  the  Excluded 
Assets.|  I 

The  proposed  Revised  Final  Judgment 
prohibits  Aetna  firom  taking  any  action 
to  consvninate  the  proposed  acquisition 
until  sjijch  time  as  plaintiffs,  in  their 
sole  diSfcretion,  are  satisfied  that 
NYLCare-Gulf  Coast  and  NYLCare- 
South^V)9St  are  independent  and  viable 
competitors  and  that  Aetna  has 
complj^  with  the  terms  of  the  Revised 
Hold  ^qparate  Stipulation  and  Order  or 
until  th^  divestitiu«s  required  by  this 
Revised  Final  Judgment  are  completed. 
(Revised  Final  Judgment  1 1V.I.)  The 
divestitiires  must  be  accomplished  by 
sellingj6r  conveying  NYLCare-Gulf 
Coast  9j|d  NYLCare-Southwest  to  a 
purchauier(s)  in  such  a  way  as  to  satisfy 
the  pla|i)itiS5,  in  their  sole  discretion, 
that  th^jentities  conveyed  can  and  will 
be  use^^jby  the  piuchaser(s)  as  part  of  a 
viable, {ingoing  business  engaged  in  the 
sale  of  I^O  and  HMO-FOS  plans  in 
Houston  and  Dallas.  (Revised  Final 
Judgm^ht  1  IV.K.)  The  divestitures  may 
be  madf  to  one  or  more  piirchasers 
provided  that  in  each  instance  it  is 
demonytrated,  to  the  sole  satisfaction  of 
the  pla^tifCs,  that  the  acquirer(8)  will 
remain  viable  competitors.  [Id.]  The 
divestitfires  must  be  made  to  a 
purchager(s)  which  is  shown,  to  the 
plaintic^'  sole  satisfaction,  to  have  (1) 
the  cai|4bility  and  intent  of  competing 
effectively  in  the  sale  of  HMO  and 
HMO-tlOS  plans  in  Houston  and  Dallas, 
(2)  the  l)ianagerial,  operational,  and 
financial  capability  to  complete 
effectively  in  the  sale  of  HMO  and 
HMO-ipS  plans  in  Houston  and  Dallas, 
and  (31  no  Ihnitation,  through  any 
agreemi  nt  with  Aetna  or  otherwise,  in 
its  abilf  y  to  compete  effectively  in  the 
sale  of  ^O  and  HMO-POS  plans  in 
Houstoa  and  Dallas.  {Id.) 

Aetna  must  file  all  required 
applications  for  regulatory  approval  of 
the  divjestittires  within  one-hundred 
twenty  (120)  calender  days  after  June 
21, 199).  the  date  on  which  the  original 
proposiad  Final  Judgment  was  filed,  and 
must  cpmplete  the  divestitures  within 
five  (5)  business  days  after  it  receives  all 
necessary  regulatory  approvals,  or  five 
(5)  business  days  after  the  notice  of  the 
entry  qfthis  Revised  Final  Judgment  by 
the  CouM,  whichever  is  later.  (Revised 
Final  jji  dgment  |  IV.C.)  The  plaintifEs 
may  e)diend  the  time  period  for  the 


divestitures  by  no  more  than  sixty  (60) 
calendar  days  and  may,  in  their  sole 
discretion,  grant  any  further  time 
extension  needed  by  Aetna  to  obtain 
regulatory  approval  of  the  divestitures. 
(Revised  Final  Judgment  1 1V.D.) 

If  Aetna  cannot  accomplish  these 
divestitxu'es  within  the  above-described 
period,  the  proposed  Revised  Final 
Judgment  provides  that,  upon 
application  by  the  plaintiffs,  the  Court 
will  appoint  a  trustee  to  effect  the 
divestitures.  (Revised  Final  Judgment  1 
V.A.)  After  the  trustee's  appointment 
becomes  effective,  the  trustee  will  file 
monthly  reports  with  the  parties  and  the 
Court,  setting  forth  the  trustee's  efforts 
to  accomplish  the  divestitures.  (Revised 
Final  Judgment  1  V.E.)  If  the  trustee  has 
not  accomplished  such  divestitures 
within  six  (6)  months  after  its 
appointment,  the  trustee  and  the  parties 
will  make  recommendations  to  the 
Court,  which  shall  enter  such  orders  as 
it  deems  appropriate  to  carry  out  the 
purpose  of  die  trust,  includhig,  if 
necessary,  extending  the  trust  and  the 
term  of  the  trustee's  appointment  by  a 
period  requested  by  the  plaintiffs. 
(Revised  Final  Judgment  \  V.F.) 

The  proposed  Revised  Final  Judgment 
also  requires  Aetna  to  deliver  affidavits 
to  plaintiffs  as  to  the  fact  and  maimer  of 
its  compliance  with  the  Revised  Final 
Judgment  within  twenty-five  (25) 
calendar  days  of  the  Court's  June  21. 
1999  entry  of  the  original  Hold  Separate 
Order  and  StipiUation,  and  every  thirty 
(30)  calendar  days  thereafter,  until 
divestitures  have  been  completed, 
(Revised  Final  Judgment  1  Vn.A.)  Aetna 
must  also  submit,  Mrithin  twenty-five 
(25)  calendar  days  of  the  Court's  entry 
of  the  original  Hold  Separate  Order  and 
Stipulation,  an  affidavit  that  describes 
in  deteiil  all  actions  Aetna  has  taken  and 
all  steps  Aetna  has  implemented  on  an 
on-going  basis  to  preserve  NYLCare-Gulf 
Coast  and  NYLCare-Southwest, 
describing  Aetna's  efforts  to  maintain 
and  operate  NYLCare-Gulf  Coast  and  - 
NYLCare-Southwest  as  active 
competitors,  and  the  plans  and 
timetable  for  Aetna's  integration  of 
Prudential's  health  care  assets.  (Revised 
Final  Judgment  1  VU.B.) 

The  relief  sought  has  been  tailored  to 
safeguard  Houston  and  Dallas 
consumers  from  an  increase  in  price  or 
a  reduction  in  quality  of  HMO  and 
HMO-POS  products.  The  reUef  sought 
also  ensures  that  physicians  in  these 
markets  will  be  protected  from  an 
imdue  depression  of  reimbursement 
rates,  which  could  have  led  to  a 
reduction  in  the  quantity  or  a 
degradation  in  the  quality  of  physicians' 
services. 


IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clajrton  Act  (IS 
U.S.C.  §  15)  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  coiut  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorney's  fees.  Entry  of  the 
proposed  Revised  Final  Judgment  will 
neither  impair  nor  assist  the  bringing  of 
any  private  antitrust  damage  action. 
Under  the  provisions  of  Section  5(a)  of 
the  Clayton  Act  (15  U.S.C.  §  16(a)),  entry 
of  the  proposed  Revised  Final  Judgment 
has  no  prima  facie  effect  in  any 
subsequent  private  lawsuit  that  may  be 
brought  against  Aetna  or  Prudeiitiai.^ 

V.  Procedures  Availabk  for 
Modification  of  the  Proposed  Revised 
Final  Judgment 

The  parties  have  stipulated  that  the 
proposed  Revised  Final  Judgment  may 
be  entered  by  the  Court  after  compliance 
with  the  provisions  of  the  APPA, 
provided  that  the  plaintiffs  have  not 
withdrawn  their  consent.  The  APPA 
conditions  entry  upon  the  Coiut's 
determination  that  the  proposed 
Revised  Final  Judgment  is  in  the  public 
interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Revised 
Final  Judgment  witMn  which  any 
person  may  submit  to  the  United  States 
written  comments  regarding  the 
proposed  Revised  Final  Judgment.  Any 
person  should  comment  within  sixty 
(60)  days  of  the  date  this  Competitive 
Impact  Statement  is  published  in  the 
Federal  Register.  The  Unit-d  States  will 
evaluate  and  respond  to  the  com  meats. . 
All  comments  will  be  given  due   .*? 
consideration  by  the  Department  of 
Justice,  which  remains  bee  to  withdraw 
its  consent  to  the  proposed  i(evised 
Final  Judgment  at  any  time  prior  to 
entry.  The  comments  and  the  response 
of  the  United  States  will  be  filed  with 
the  Court  and  published  in  the  Federal 


Written  comments  should  be 
submitted  to:  Gail  Kiu-sh,  Chief,  Health 
Care  Task  Force,  Antitrust  Division, 
U.S.  Department  of  Justice,  325  Seventh 
St.,  N.W..  Suite  400,  Washington,  D.C. 
20530.  The  proposed  Revised  Final 
Judgment  provides  that  the  Court  will 
retain  jurisdiction  over  this  action  and 
that  the  parties  may  apply  to  the  Court 
for  any  order  necessary  or  appropriate 
for  the  modification,  interpretation,  or 
enforcement  of  the  Revised  Final 
Judgment. 


[ 
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VI.  AhematiTes  to  the  PropoMd 
Revised  Final  Judgmmt 

The  Department  considered,  as  an 
alternative  to  the  proposed  Revised 
Final  Judgment,  a  full  trial  on  the  merits 
of  the  Complaint  against  the  defendants. 
The  Department  is  satisfied,  however, 
that  the  divestitiires  of  the  assets  and 
other  relief  contained  in  the  proposed 
Revised  Final  Judgment  will  preserve 
viable  competition  in  the  sale  of  HMO 
and  HMO-POS  products  and  in  the 
purchase  of  physicians'  services  in 
Houston  and  Dallas,  Texas  that 
otherwise  would  be  affected  adversely 
by  the  acquisition.  Thus,  the  proposed 
Revised  Final  Judgment  would  achieve 
the  relief  the  Department  would  have 
obtained  through  litigation,  but  avoids 
the  time,  expense,  and  uncertainty  of  a 
full  trial  on  the  merits  of  the  Complaint. 


Vn.  standard  of  Review  Under  die 
APPA  fiir  Proposed  Revised  Final 
Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  Court  shall  determined 
whether  entry  of  the  proposed  Revised 
Final  Judgment  "is  in  the  public 
interest."  In  making  that  determination, 
the  Court  may  consider: 

(1)  The  competitive  impact  of  such 
judgment,  including  tennination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  of  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment:  [and] 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  pubUc  generally  and  individuals 
alleging  specifiic  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trail. 

15  U.S.C.  §16(e). 

As  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has 
held,  this  statute  permits  a  court  to 
consider,  among  other  things,  the 
relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  pi^ntifTs  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft  Corp.,  56  F.3d 
1448, 1461-62  (D.C.  Cir.  1995).  In 
conducting  this  inquiry,  "(tjhe  Court  is 
nowhere  compelled  to  go  to  trial  or  to 
engage  in  extended  proceedings  which 
might  have  the  effect  of  vitiating  the 
benefits  of  prompt  and  less  costly 


settlement  through  the  consent  decree 
process."  7  Rather, 

[ajbsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
.  .  .  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  MidAmerica  Dairymen, 
Inc..  1977-1  Trade  Cas.  1 61,508  at 
71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  sectired  by  the 
decree,  a  court  may  not  "engage  in  an 
imrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  v.  BNS,  Inc.,  858  F.2d.  456,  462 
(9th  Cir.  1988)  [citing  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
cir.  1981));  see  also  Microsoft.,  56  F.3d. 
at  1460-62. 

The  law  requires  that  the  balancing  of 
competing  social  and  political  interests 
affected  by  a  proposed  antitrust  consent 
decree  must  be  left,  in  the  first  instance,  to 
the  discretion  of  the  Attorney  General.  The 
court's  role  in  protecting  the  public  interest 
is  one  of  insuring  that  the  government  has 
not  breached  its  duty  to  the  public  in 
consenting  to  the  decree.  The  court  is 
required  to  determine  not  whether  a 
particular  decree  is  the  one  that  will  best 
serve  society,  but  whether  the  settlement  is 
"within  the  reaches  of  the  pubUc  interest" 
More  elaborate  requirements  might 
undermine  the  effectiveness  of  antitrust 
enforcement  by  consent  decree.8 

A  proposed  final  judgment,  therefore, 
n^d  not  eliminate  every 
anticompetitive  effect  of  a  particidar 
practice,  nor  guarantee  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability:  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.'  "9 

The  proposed  Revised  Final  Judgment 
here  offers  strong  and  effective  relief 
that  fully  addresses  the  competitive 
harm  posed  by  the  proposed 
transaction. 

Vm.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  of  the  t)^e  described  in 
Section  2(b)  of  the  APPA,  15  U.S.C. 
§  16(b),  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Revised  Final  Judgment. 
Consequently,  none  are  filed  herewith. 

Dated:  August  3, 1999. 


Respectfully  submitted, 
Paul  J.  O'Donnell 
John  B.  Amett,  Sr. 
Steven  Brodsky 
Deborah  A.  Brown 
Claudia  H.  Dulmage 
Dionne  C.  Lomax 
FredericK  S.  Young, 

Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division,  Health  Care  Task  Force, 
325  Seventh  St.,  N.W..  Suite  400,  Washington, 
D.C.  20530,  Tel:  (206)  61&-5933.  Facsimile: 
(202)514-1517. 

[FR  Doc.  99-21368  Filed  8-17-99;  8:45  am] 
BUiJNQ  C006  4410-1 1-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Dhdeion 

Notiea  Pursuant  to  the  National 
Cooperative  Reeeerch  and  Production 
Act  of  1M3— HeaNIi  Infonnation 
Initiative  Coneortium 

Notice  is  hereby  given  that,  on 
January  26, 1999.  pursuant  to  Section 
6(a)  of  the  Naitonal  cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("The  Act"). 
Health  Information  Initiative 
Consortium  has  filed  written 
notifications  simidtaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  its  intention  to 
disband.  Specifically,  as  of  November 
30. 1998.  said  project  was  completed 
and  the  consortium  and  its  steering 
committee  have  disbanded.  The 
participation  Agreement,  which  formed 
the  basis  for  all  authority  and  action  by 
the  consortium,  is  no  longer  in  effect. 
Accordingly,  The  Koop  Foundation 
Incorporated  (KFI),  as  convener,  has  no 
further  legal  authority  to  act  with 
respect  to  this  project  and  has  no 
ownership  in  any  product  of  the  project. 
KFI  will  continue  to  maintain  its  books 
and  records  relating  to  its  activities  and 
responsibilities  as  convener.  KFI  will 
respond  to  any  questions  concerning  its 
responsibilities  imder  the  Participating 
Agreement.  KFI  is  aware  of  no  legal 
authority  which  would  assign  to  KFI 
any  present  or  future  rights,  duties  or 
responsibilities  with  respect  to  any 
aspect  of  this  project. 

On  March  30. 1995.  Health  . 
Information  Initiative  Consortiimi  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 


19;  8:45  am] 
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the  Act  on  June  28. 1995  (60  FR        DEPARTMENT  OF  JUSTICE 


6(b)  o 

334321) 

Constance  K.  Robinson, 

DirectM  of  Operaitons,  Antitrust  Division. 
IFR  DcA  9»-21370  Filed  8-17-99;  8:45  are] 
mXINO  ^OOE  4140-ai-H 

DEPARTMENT  OF  JUSTICE 
AntitrlLt  DivWon 


Noticf  I  Pursuant  to  ttte  National 
Coop#«tlv»  Research  and  Production 
Act  at  IIM3— Samoff:  HDTV  Broadcast 
Tecttildlogy  Consortium 

Notice  is  tiereby  given  that,  on  May 
21, 1SJ^9,  pursuant  to  Sectinn  fi{a)  of  thfl 
Natioiifal  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seqi;  K"the  Act").  Samoff:  HDTV 
Broadklast  Tecluiology  Consortium  has 
filed  Mtiitten  notifications 
simultaneously  with  the  Attorney 
Geneoal  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circiunstances. 
Specifically,  Wegener  Communications, 
Dulut^,  GA  has  been  added  as  a  party 
to  thii  venture. 

No  qther  changes>have  been  made  in 
eitheij  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Samoff: 
HDTy  Broadcast  Technology 
Conso^iun  intends  to  file  additional 
writteni  notification  disclosing  all 
changes  in  membership. 

On  September  11, 1995,  Samoff: 
HDTy  Broadcast  Technology 
Consqi  tium  filed  its  original  notification 
pursu|B  Dt  to  Section  6(a)  of  the  Act.  The 
Depaik  ment  of  Justice  published  a  notice 
in  thej  I'ederal  Register  pursuant  to 
Sectidn  6(b)  of  the  Act  on  December  13, 
1995  m  FR  64079). 

The  last  notification  was  filed  with 
the  Department  on  March  11, 1999.  A 
notic^jwas  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  oil  May  26. 1999  (64  FR  28518). 
This  fptice  rescinds  and  replaces  the 
May  ik,  1999  Federal  Register  notice. 
Const^ce  K.  Robinson. 

"  of  Operations,  Antitrust  Division. 
99-21369  Filed  8-17-99;  8:45  am] 
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Antitrust  Division 

Notice  Pursuant  to  the  Nafional 
Cooperative  Research  and  Production 
Act  of  1993— Samoff:  HDTV  Broadcast 
Techiwlogy  Consortium 

Notice  is  hereby  given  that,  on  May  4, 
1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Samoff:  HDTV 
Broadcast  Technology  Consortium  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  New  Jersey  Public 
Broadcasting  Authority,  Trenton,  NJ  has 
been  added  as  a  party  to  this  ventiue. 
Also,  Philips  Laboratories,  Briarcliff 
Manor,  NY;  and  MCI 
Telecommunications,  Richardson,  TX 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Samoff: 
HDTV  Broadcast  Technology 
Consortium  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership.  This  group 
research  project  remains  open,  and 
Samoff:  HD'TV  Broadcast  Technology 
Consortium  intends  to  file  additional 
written  notification  disclosing  all 
thanges  in  membership. 

On  September  11, 1995,  Samoff: 
HDTV  Broadcast  Technology 
Consortium  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  December  13. 
1995  (60  FR  64079). 

The  last  notification  was  filed  with 
the  Department  on  March  11. 1999.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  26. 1999  (64  FH  28518). 
This  notice  rescinds  and  replaces  the 
May  26, 1999  Federal  Register  notice. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-21371  Filed  8-17-99:  8:45  am] 

BILUNO  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dhrislon 

Notice  Pursuant  To  ttte  National 
Cooperattve  Research  and  Production 
Act  Of  1993— Southwest  Research 
Institute  ("SWRI")  Joint  Industry 
Program — Development  of  An 
Instrument  For  Corrosion  Detection  In 
Insulated  Pipes  Using  A 
Magnetostrictlve  Sensor 

Notice  is  hereby  given  that,  on  March 
23, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Southwest  Research 
Institute  ("SWRI")  Joint  Industry 
Program — Development  of  an 
Instrument  for  Corrosion  Detection  in 
tosulated  Pipes  Using  a 
Magnetostrictive  Sensor  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
ASCG  Inspection,  Inc.,  Anchorage,  AK 
has  been  added  as  a  party  to  this 
venture.  Also,  CTI  Alaska,  Inc., 
Anchorage,  AK  has  been  dropped  as  a 
party  to  Uiis  ventxue. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Southwest 
Research  Institute  ("SWRI")  Joint 
Industry  Program — Development  of  an 
Instrument  for  Corrosion  Detection  in 
Insulated  Pipes  Using  a 
Magnetostrictive  Sensor  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  19, 1995,  Southwest 
Research  Institute  ("SWRI")  Joint 
Industry  I*rogram — Development  of  an 
Instrument  for  Corrosion  Detection  in 
Insidated  Pipes  Using  a 
Magnetostrictive  Sensor  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  Febmary  23, 1996  (61  FR  7020), 

The  last  notification  was  filed  with 
the  Department  on  October  8. 1997.  A 
notice  was  published  in  the  Federal 
Register  piusuant  to  Section  6(b)  of  the 
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Act  on  November  28. 1997  (62  FR 

63389). 

Conatanca  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-21372  Filed  8-17-99;  8:45  am] 
BMJNO  OOOC  4410-11-11 

DEPARTMENT  OF  JUSTICE 
OfflM  Of  Justice  Programe 

[OJP(OJPH247]  . 
RM  1121-ZB81 

AnnoMnceiiMnt  of  the  FY  19M  County 
end  Munldpel  Aoency  Domeetic 
Praparednees  Equipment  Support 
Progrem  Applicetlone 

AGENCY:  Office  of  Justice  Programs, 

Justice. 

ACTION:  Notice  of  solicitation. 

summary:  The  Office  of  Justice  Programs 
is  soliciting  grant  applications  for 
equipment  acquisition  assistance  from 
the  Chief  Executive  Officers  (CEO)  of 
the  nation's  157  largest  metropolitan 
jurisdictions,  including  cities  and 
counties,  as  well  as  the  50  States  imder 
a  separate  grant  program. 

DATES:  Proposals  for  funding  must  be 
received  by  the  Office  of  Justice 
Programs  by  5:00  p.m.  ET  on  Thursday, 
September  30, 1999. 

ADDRESSES:  An  original  and  two  copies 
of  the  application  must  be  mailed  to: 
Office  of  Justice  Programs,  810  Seventh 
Street  NW,  Washington,  DC  20531. 
FOR  FURTHER  MFORMATION  CONTACT:  The 
National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  or 


the  U.S.  Department  of  Justice  Response 
Center  at  1-800-421-6770. 

The  Office  of  Justice  Programs  is 
offering  eligible  applicants  the 
opportunity  to  submit  their 
jurisdiction's  application  electronically 
through  the  Grant  Management  System 
(CMS)  on  the  OJP  Web  site.  To  submit 
electronic  applications,  applicants  must 
possess  a  user  I.D.  and  a  CMS  password, 
which  can  be  obtained  by  contacting  the 
Office  for  State  and  Local  Domestic 
Preparedness  Support  at  202-305-9887 
or  by  creating  a  new  account  online. 
Instructions  regarding  electronic 
submissions  are  provided  on  the  OJP 
Web  site  at  www.ojp.usdoj.gov/ 
fundopps.htm. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act,  1999 
(Pub.  L.  105-277,  October  21, 1998, 112 
Stat.  2681). 

Background 

The  Office  for  State  and  Local 
Domestic  Preparedness  Support  wUl 
distribute  FY  1999  funding  to  provide 
the  maximiun  niunber  of  communities 
with  a  basic  defensive  capability  to 
respond  to  domestic  terrorism  incidents. 
This  program  ensiu«s  that  first 
responders  are  properly  equipped  and 
prepared  to  respond  to  incidents  of 
domestic  terrorism  involving  chemical 
and  biological  agents,  as  well  as 
radiological  and  explosive  devices.  This 
program  will  provide  grants  to  the  157 
largest  cities  and  localities,  to  procure 
personal  protective,  chemical,  biological 
and  radiological  detection  and 


communications  equipment  in 
accordance  with  the  FY  1999 
Authorized  Equipment  Purchase  List. 

Application  Kits 

Application  kits  will  be  mailed  to  the 
Chief  Executive  Officers  in  each  of  the 
targeted  jiuisdictions.  Interested  eligible 
applicants  are  encouraged  to  contact  the 
National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
ensure  that  they  receive  an  application 
kit  for  the  FY  1999  County  and 
Municipal  Agency  Domestic 
Preparedness  Equipment  Support 
Program. 

Eligible  Applicants 

Eligible  applicants  are  the  chief 
executive  officers  (CEOs)  in  the  nation's 
157  largest  metropolitan  jurisdictions, 
listed  in  the  following  table.  However, 
if  the  county  or  municipal  government 
is  not  responsible  for  the  fire  services, 
emetgency  medical  services,  hazardous 
materials  response  units,  and/or  law 
enforcement  agencies  in  its  jurisdiction, 
then  the  appropriate  State  or  local 
agency  that  provides  that  service  must 
be  consulted  in  the  development  of  the 
application.  All  eligible  applicants  are 
grouped  by  a  population  index  based  on 
1992  census  data. 

Certain  county  jurisdictions  may  not 
provide  any  qualifying  services  or  have 
authority  to  apply  for  this  program.  In 
those  instances,  an  appropriate  State  or 
municipal-level  agency  must  apply  on 
behalf  of  the  j\irisdictions  within  the 
county.  If  your  coimty  falls  into  this 
category,  please  contact  OJP  at  202- 
305-9887  for  guidance  in  meeting  the 
application  requirements. 


Group  A  (up  to  $300,000) 

Group  B  (up  to  $200,000) 

Group  C  (up  to  $100,000) 

1— Los  Angeles  County,  CA 

51— OuPage  County.  IL 

101— Nashville/DavkJson  County,  IN 

2— New  York  City.  NY 

52— Indianapolis/Marion  County,  IN 

102-Kent  County,  Ml 

3— Cook  County,  IL 

5»-City  of  San  Jose,  CA 

103— Bristol  County,  MA 

4-City  of  1  OS  Angeles.  CA 

54— Montgomery  County,  MD 

104— Camden  County,  NJ 

5-Hani8  County.  TX 

55— Essex  County,  NJ 

105— San  Joaquin  County,  CA 

6-City  of  Chirago.  IL 

56— Salt  Lake  County,  UT 

106— City  of  Cleveland.  OH 

7— San  Diego  County,  CA 

57— Prince  George's  County,  MO 

107-Snohomish  County.  WA 

8— Orange  County,  CA 

58— Macomb  County,  Ml 

108— City  of  Austin.  TX 

9— Maricopa  County,  AZ 

59— San  Francisco  City/County.  CA 

109— BemalHto  County.  NM 

10— Wayne  County,  Ml 

60— City  of  Baltimore,  MD 

110— Uraon  County,  NJ 

11— Dade  County.  PL 

61— Monroe  County.  NY 

111— New  Orleans/Orleans  Parish,  LA 

12— OaMas  County.  TX 

62— Orange  County.  FL 

112— Ramsey  County.  MN 

13-aty  of  Houston,  TX 

63— Fresno  County,  CA 

1 1 3— Denver  City/County.  CO 

14— King  County.  WA    . 

64— Baltimore  County.  MD 

114— Lake  County,  IN 

15— PfiHadelpWa  City/County.  PA 

65-^Jacksonville/Duval  County,  FL 

115— Cobb  County,  GA 

16— San  Bernardino  County,  CA 

66-Pima  County,  AZ 

116— Onondaga  County,  r4Y 

17— Santa  Clara  County,  CA 

67— Montg(xnery  County,  PA 

117— City  of  Portland,  OR 

18— Cuyahoga  County.  OH 

68— Ventura  County,  CA 

118— Passak:  County.  NJ 

19— MkJdIesex  County.  MA 

69— MkMesex  County.  NJ 

1 19— City  of  Fort  Worth,  TX 

20— Alameda  County.  CA 

70— Essex  County,  MA 

120— Lucas  County,  OHi 

21— Allegheny  County.  PA 

71^Jefferson  County,  KY 

121— Wake  County,  NC 

22— Suffolk  County.  NY 

72— Fulton  County,  GA 

122-^)efferson  Parish,  LA 

23— Broward  Couiity.  FL 

73— San  Mateo  County,  CA 

123->Jefferson  County.  CO 

24— Nassau  County,  NY 

74— Jefferson  County.  AL 

124— Oklahoma  City.  OK 

25— RivefSkJe  County.  CA 

75— City  of  Columbus.  OH 

125— Kansas  City.  MO 

26— Bexar  Cc 
27— Tanjtjnt  C 
28— Citytef  a 
29— OaM^nd 
30— Sacrame 
31— Heqnepir 
32— City!  of  Di 
33— Cityjif  PI 
34— Cityl^D 
35— St.  Louis 
36— City  of  a 
37— Fraijiidin  ( 
38— ErieiCoui 
39 — Milwauke 
40— Pairn  Bei 
41— We^lche! 
42— «arj)|tton 
43— Pln«las( 
44— HorlOlulu 
45-Hill4boro( 
46— FairfixC 
47— ClariHCo 
48— ShellfryC 
49— Corit^C 
50— BertenC 


Federal  Register /Vol.  64,  No.  159 /Wednesday,  August  18,  1999 /Notices 


44961 


Group  A  (up  to  $300,000) 


Group  B  (up  to  $200,000) 


Group  C  (up  to  $100,000) 


26 — Bexar  County,  TX 
27— TantEint  County.  TX 
28— Citylirf  San  Diego,  CA 
29— OaMind  County,  Ml 
30— Sacramento  County,  CA 
31 — Hennepin  County,  MN 
32— City  of  Dallas,  TX 
33— City ;6f  Phoenix,  AZ 
34— City  Of  Detroit,  Ml 
35— St.  Louis  County,  MO 
36— City  of  San  Antonio.  TX 
37— Frartklin  County,  OH 
38— Erie  County,  NY 
39— Milwaukee  County,  Wl 
40— Pairp  Beacfi  County,  FL 
41— Westchester  County,  NY 
42— «ari)|tton  County.  OH 
43— Pindlas  County,  FL 
44— Honolulu  City/County,  HI 
45— Hill3t)orough  County,  FL 
46— Faiffto  County,  VA 
47— Claim  County,  NV 
48— Shelby  County,  TN 
49— Corjtfa  Costa  County,  CA 
50— Ber66n  County.  NJ 


76 — Jackson  County,  MO 
77— El  Paso  County,  TX 
78— Norfolk  County,  MA 
79 — Piercff  County,  WA 
80— City  of  Milwaukee.  Wl 
81 — City  of  Memphis,  TN 
82— Travis  County.  TX 
83— Oklahoma  County,  OK 
84 — Multnomah  County,  OR 
85— Kem  County,  CA 
86— Washington,  DC 
87 — Montgomery  County.  OH 
88— Monmouth  County.  NJ 
89— De  Kalb  County,  GA 
90— Bucks  County.  PA 
91— Boston/Suffolk  County.  MA 
92— Hudson  County,  NJ 
93-City  of  El  Paso.  TX 
94 — Delaware  County,  PA 
95— Lake  County.  IL 
96— Worcester  County.  MA 
97 — Mecklenburg  County,  NC 
98 — Summit  County,  OH 
99— City  of  Seattle,  WA 
100— Tulsa  County,  OK 


126— City  of  Long  Beach,  CA 
127— City  of  Charlotte.  NC 
128— City  of  Tucson,  AZ 
129— City  of  Virginia  Beach,  VA 
130— City  of  Albuquerque,  NM 
131— City  of  Atlanta,  GA 
132— City  of  St.  Louis,  MO 
133— City  of  Sacramento,  CA 
134— City  of  Fresno,  CA 
135-Cityof  Tulsa,  OK 
136— City  of  Oakland,  CA 
137— City  of  Pittsburgh,  PA 
138— City  of  Minneapolis,  MN 
139— City  of  Miami.  FL 
140— City  of  Cincinnati,  OH 
141— City  of  Omaha,  NE 
142— City  of  Toledo,  OH 
143— City  of  Buffalo.  NY 
144— City  of  Wkihita,  KS 
145— City  of  Mesa.  AZ 
146— City  of  Las  Vegas,  NV 
147— City  of  Colorado  Springs,  CO 
148— City  of  Santa  Ana,  CA 
149— City  of  Tampa.  FL 
150— City  of  Anaheim.  CA 
151— City  of  Newaric,  NJ 
152— City  of  Arlington,  TX 
153— City  of  St.  Paul,  MN 
154— City  of  Louisville.  KY 
155— City  of  Corpus  Christi,  TX 
156— City  of  Birmingham.  AL 
157-^ity  of  Norfolk,  VA 


Laurie  B  i^binson, 

AssistantiAttomey  General,  Office  of  Justice 

Program^ 

(FR  Doc,  99-21346  Filed  8-17-99;  8:45  am] 
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DEPARftMENT  OF  JUSTICE 

National  Institute  of  Justice 

[0JP(N^^12461 

RIN  112iiZB80 

Nation^^  Instituta  of  Justice 
Annouihtement  of  the  Sl»venth  Meeting 
of  the  MiUonal  Commission  on  the 
Future  'pH  DNA  Evidence 

agency;  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACnON:|  Notice  of  meeting. 

i-4 

SUMMARY:  Announcement  of  the  seventh 
meeting  iof  the  National  Commission  on 
the  Futub  of  DNA  Evidence. 
SUPPLEMENTARY  INFORMATK>N:  The 
seventh  Ineeting  of  the  National 
CommiMion  on  the  Future  of  DNA 
Evidenc^  will  take  place  beginning  on 
Sunday,  I  September  26, 1999, 1:00  PM — 
5:00  PM^Eastern  Daylight  Time  and  will 
continii^  on  Monday,  September  27, 
1999,  QtOO  AM— 5:00  PM  Eastern 
Daylight  Time.  The  meeting  will  take 
place  iii  Ithe  Polaris  Room  at  the  Ronald 


Reagan  Building  and  International 
Trade  Center,  located  at  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004;  Phone:  202-312-1300. 

The  National  Commission  on  the 
Future  of  DNA  Evidence,  established 
pursuant  to  Section  3(2)A  of  the  Federal 
Advisory  Committee  Act  (FACA),  5 
U.S.C.  App.  2,  will  meet  to  carry  out  its 
advisory  functions  imder  Sections  201- 
202  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968,  as  amended. 
This  meeting  will  be  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  H.  Asplen,  AUSA, 
Executive  Director  (202)  616-8123. 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  sections  201-203,  as 
amended,  42  U.S.C.  3721-23  (1994). 

Baclcground 

The  purpose  of  the  National 
Commission  on  the  Future  of  DNA 
Evidence  is  to  provide  the  Attorney 
General  with  recommendations  on  the 
use  of  ciurent  and  future  DNA  methods, 
applications  and  technologies  in  the 
operation  of  the  criminal  justice  system, 
firam  the  crime  scene  to  the  courtroom. 
Over  the  course  of  its  Charter,  the 
Commission  will  review  critical  policy 
issues  regarding  DNA  evidence  and 


provide  recommended  coiu'ses  of  action 
to  improve  its  use  as  a  tool  of 
investigation  and  adjudication  in 
criminal  cases. 

The  Commission  will  address  issues 
in  five  specific  areas:  (1)  The  use  of 
DNA  in  postconviction  relief  cases,  (2) 
legal  concwns  including  Daubeit 
challenges  and  the  scope  of  discovery  in 
DNA  cases,  (3)  criteria  for  training  and 
technical  assistance  for  criminal  justice 
professionals  involved  in  the 
identification,  collection  and 
preservation  of  DNA  evidence  at  the 
crime  scene.  (4)  essential  laboratory 
capabilities  in  the  face  of  emerging 
technologies,  and  (5)  the  impact  of 
future  technological  developments  in 
the  use  of  DNA  in  the  criminal  justice 
system.  Each  topic  will  be  the  focus  of 
the  in-depth  analysis  by  separate 
working  groups  comprised  of  prominent 
professionals  who  will  report  back  to 
the  Commission. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[FR  Doc.  99-21345  Filed  8-17-99:  8:45  am] 
BILUNG  CODE  441^1S-P 
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DEPARTMENT  OF  LABOR 

Occupational  Safely  and  Health 
AdntMatnrtion 

[DocintNo.lcn-99-17] 

Derrlcfca  (Inapection  Certification 
Recofde)  and  Exieneion  of  ttte  Office 
of  ManaQament  and  Budget'a  (0MB) 
Appfoval  of  an  Infonnation  Collection 
(Kapenvonii  neiiuiienieni 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA):  Labor. 
ACTION:  Notice  of  an  opportunity  for 
public  comment. 

SUMMARY:  OSHA  solicits  comments 
concerning  the  proposed  decrease  in, 
and  extension  nf,  the  information 
collection  requirements  (inspection 
certification  records)  contained  in  the 
standard  on  Derricks  (29  CFR  1910.181). 

Request  for  Comment:  The  Agency 
seeks  comments  on  the  following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  usefid; 

•  The  acciuacy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated, 
electronic,  mechanical,  and  other 
technological  information  and 
transmission  collection  techniques. 

DATES:  Submit  written  comments  on  or 
before  October  18, 1999. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
99-17,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue,  N.W.,  Washington,  DC  20210; 
telephone:  (202)  693-2350.  Commenters 
may  transmit  written  comments  of  10 
pages  or  less  in  length  by  facsimile  to 
(202) 693-1648. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theda  Kenney,  Ehrectorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  N.W., 
Washington,  DC  20210;  telephone:  (202) 
693-2222.  A  copy  of  the  Agency's 
Information  Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collection  requirements  in  29  CFR 
1910.181  (inspection  certification 
records)  is  available  for  inspection  and 


cop)ring  in  the  Docket  Office,  or  mailed 
on  request  by  telephoning  Theda 
Kenney  at  (202)  693-2222  or  Barbara 
Bielaski  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR,  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov/comp-links.html,  and 
click  on  "Information  CoUection 
Requests." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportimity  to 
comment  on  proposed  and  continuing 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA-95)  (44 
U.S.C  3506(c)(2)(A)).  This  program 
ensiues  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  cost^)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  infonnation 
collection  burden  is  correct. 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes 
information  collection  by  employers  are 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
infonnation  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents.  (29  U.S.C.  657). 
The  major  piupose  of  the  information 
collection  requirements  in  29  CFR 
1910.181  are  to  provide  information  for 
properly  maintaining  derricks  and, 
therefore,  to  ensure  safe  operating 
conditions  for  employees.  Specifically, 
employers  miist  establish  certification 
records  to  demonstrate  that  derrick 
inspections  comply  with  the 
requirements  specified  in  the  standard. 
Failure  of  the  employer  to  collect  and 
distribute  the  information  collected 
under  the  requirements  contained  in  the 
standard  will  afiiect  significantiy 
OSHA's  effort  to  control  and  reduce 
injuries  and  fatalities  in  the  workplace. 

n.  Proposed  Actions 

OSHA  proposes  to  decrease  its  earlier 
estimate  of  28,508  burden  hours  for  the 
information  collection  requirements  in 
29  CFR  1910.181  (g)(1)  and  (g)(3)  to 
28,500  burden  hours. 

OSHA  will  summarize  the  conunents 
submitted  in  response  to  this  notice, 
and  will  include  this  simunary  in  the 
request  to  OMB  to  extend  the  approval 
of  the  information  collection 
requirements  contained  in  the  above 
provisions. 


Type  of  Review:  Extension  of 
currentiy  approved  information 
collection  requirement. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Derricks  (Inspection 
Certifications)  (29  CFR  1910.181  (g)(1) 
and  (g)(3)). 

OMB  Number:  1218-0222. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  government;  state,  local 
or  tribal  govenunent. 

Number  of  Respondents:  10,000. 

Frequency:  Monthly;  semi-annually. 

Average  Time  per  Response:  15 
minutes  (0.25  hour). 

Estimated  Total  Burden  Hours: 
28,500. 

m.  Authority  and  Signature 

Charles  N.  Jeffiess,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  Secretary  of  Labor's 
Order  No.  6-96  (62  FR  111),  and  29  CFR 
part  1911. 

Signed  at  Washington,  DC,  this  12th  day  of 
August  1999. 

Oiarles  N.  JeffivM, 

Assistant  Secretary  of  Labor 

(FR  Doc.  99-21431  Filed  8-17-99;  8:45  am] 

BNJJNQ  CODE  4S10-26-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No*.  STN  50-456  and  STN  50-457] 

Commonwealth  Ediaon  Company; 
Notice  of  Conaideration  of  laauance  of 
Amendmenta  to  Facility  Operating 
LIcenaea,  Propoeed  No  Significant 
Hazarda  Conaideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  NPF- 
72  and  NPF-77,  issued  to  the 
Commonwealth  Edison  Company 
(ComEd,  the  licensee),  for  Braidwood 
Station,  Unit  Nos.  1  and  2,  respectively, 
located  in  Will  Coimty,  Illinois. 

The  proposed  amendments  would 
temporarily  change  the  Technical 
Specifications  (TS)  to  increase  the  upper 
temperature  limit  for  the  Ultimate  Heat 
Sink  (UHS)  &t>m  98  degrees  Fahrenheit 
to  100  degrees  Fahrenheit.  The 
proposed  temporary  change  would  be  in 
effect  until  September  30, 1999. 

Prolonged  hot  weather  has  resulted  in 
sustained,  elevated  UHS  temperatiues  at 
Braidwood  Station.  Continued  hot 
weather  may  result  in  the  UHS 
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I  or  other  for- 
state,  local 


lis  12th  day  of 


temp^tature  exceeding  98  degrees 
Fahreiiheit  This  would  be  expected  to 
occurjhefore  the  Conunission  coiUd 
publish  a  Notice  in  the  Federal  Register 
that  would  allow  30  days  for  public 
comni^nt. 

Befpre  issuance  of  the  proposed 
licen$^  amendments,  the  Commission 
will  h^ve  made  findings  required  by  the 
Atom^iC  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pui)Suant  to  10  CFR  50.91(a)(6)  for 
ament^ents  to  be  granted  imder 
exige^  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
requeist  involves  no  significant  hazards 
consitfefation.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amenjjments  would  not  (1)  involve  a 
signifitant  increase  in  the  probability  or 
consejduences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  neW  |or  different  kind  of  accident  £ram 
any  atcident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margM  of  safety.  As  required  by  10  CFR 
50.9l|[b),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Doe^|the  change  involve  a  significant 
increaEe  in  the  probabihty  or  consequences 
of  an  accident  previously  evaluated? 

AnaQyzed  accidents  are  assumed  to  be 
initiatra  by  the  foilure  of  plant  structures, 
systeiif  or  components.  An  inoperable  UHS 
is  not  bonsidered  as  an  initiator  of  any 
analysed  events.  The  analyses  for  Braidwood 
Station,  Units  1  and  2,  assimie  an  UHS 
tempeTBture  of  100  degrees  Fahrenheit. 
Therefore,  continued  operation  with  an  UHS 
tempebiture  less  than  or  equal  to  100  degrees 
Fahrenheit,  until  September  30, 1999,  will 
not  increase  the  consequences  of  an  accident 
previdiisly  evaluated  in  the  UFSAR  (Updated 
Final  Sfafety  Analysis  Report).  The  proposed 
change  does  not  involve  any  physical 
alteration  of  plant  systems,  structures  or 
components.  A  UHS  temperature  of  up  to  100 
degreas  Fahrenheit  does  not  increase  the 
failurq  rate  of  systems,  structures  or 
comp(^|ients  because  the  systems,  structures 
or  coifiponents  are  rated  and  analyzed  for 
operatiDn  with  Essential  Service  water 
temperatures  of  100  degrees  Fahrenheit  and 
the  design  allows  for  higher  temperatures 
than  a|t  which  they  presently  operate. 

Thei  basis  provided  in  Regulatory  Guide 
1.27  "Ultimate  Heat  Sinl(  for  Nuclear  Power 
Plants!,;  Revision  2,  dated  January  1976.  was 
emplcl^ed  for  the  temperature  analysis  of  the 
Braidwood  Station  UHS  to  implement 
General  Design  Criteria  44  and  2  of  Appendix 
A  to  ID  CFR  Part  50.  This  Regulatory  Guide 
was  enployed  for  both  the  original  design/ 
licensing  basis  of  the  Braidwood  Station  UHS 
and  a  ^pbsequent  evaluation  which 
investf  I  ;ated  the  potential  for  increasing  the 
averagi  water  temperature  of  the  UHS  firom 


less  than  or  equal  to  98  degrees  Fahrenheit 
to  less  than  or  equal  to  100  degrees 
Fahrenheit.  The  meteorological  conditions 
chosen  for  the  Braidwood  Station  UHS 
analysis  utilized  a  synthetic  36-day  period 
consisting  of  the  most  severe  5  days,  most 
severe  1  day,  and  the  most  severe  30  days^ 
based  on  historical  data.  The  heat  loads 
selected  for  the  UHS  analysis  considered  one 
Braidwood  Unit  in  a  LOCA  [Loss-of-Coolant 
Accident)  condition  concurrent  with  a  Loss- 
of-Offsite  Power  (LOOP)  and  the  remaining 
Braidwood  unit  imdergoing  a  normal  plant 
shutdown.  In  the  analysis,  these  heat  loads 
are  removed  by  the  UHS  using  only  SX 
[essential  service  water)  pumps.  The  main 
condenser  cooling  pond  is  conservatively 
assumed  not  to  be  available  at  the  start  of  the 
event.  The  analysis  shows  that  with  an  initial 
UHS  temperature  of  100  degrees  Fahrenheit, 
the  required  heat  loads  can  be  met  for  30 
days  while  maintaining  essential  service 
water  temperatures  at  acceptable  values. 

Based  on  the  above  facts  and  reasoning,  it 
has  been  demonstrated  that  the  increase  of 
the  initial  UHS  temperature  from  less  than  or 
equal  to  98  degrees  Fahrenheit  to  less  than 
or  equal  to  100  degrees  Fahrenheit  at  the  start 
of  the  design  basis  event  will  result  in  the 
continued  ability  of  the  equipment  and 
components  supplied  by  the  SX  system  to 
perform  their  safety  functions. 

Therefore,  increasing  the  average  water 
temperature  of  the  UHS  from  less  than  or 
equal  to  98  degrees  Fahrenheit  to  less  than 
or  equal  to  100  degrees  Fahrenheit  in  TS 
3.7.9,  has  no  impact  on  any  analyzed 
accident.  Raising  this  limit  does  not 
introduce  any  new  equipment,  equipment 
modifications,  or  any  new  or  different  modes 
of  plant  operation,  nor  does  it  affect  the 
operational  characteristics  of  any  equipment 
or  systems.  Therefore,  these  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  action  does  not  involve  a 
physical  alteration  of  the  units.  There  is  no 
change  being  made  to  the  parameters  within 
which  the  units  are  operated  that  is  not 
bounded  by  the  analyses.  There  are  no 
setpoints  at  which  protective  or  mitigative 
actions  are  initiated  that  are  affected  by  this 
proposed  action.  This  proposed  action  will 
not  alter  the  manner  in  which  equipment 
operation  is  initiated,  nor  will  the  fiinction 
demands  on  credited  equipment  be  changed. 
No  alteration  in  the  procedures  that  ensure 
the  units  remain  within  analyzed  limits,  is 
proposed,  and  no  change  is  being  made  to 
procedures  relied  upon  to  respond  to  an  off- 
normal  event.  As  such,  no  new  failure  modes 
are  being  introduced.  The  proposed  action 
does  not  alter  assumptions  made  in  the  safety 
analysis. 

Increasing  the  average  water  temperature  of 
the  UHS  in  TS  3.7.9  has  no  impact  on  plant 
operation.  The  proposed  temperature  limits 
does  not  introduce  new  failure  mechanisms 
for  systems,  structures  or  components.  The 
engineering  analyses  performed  to  support 
the  UHS  temperature  increase  provides  the 
basis  to  conclude  that  the  equipment  is 


designed  for  the  operation  at  elevated 
temperatures.  In  addition,  design  and 
construction  codes  provided  sufficient 
margin  to  accommodate  the  proposed 
temperatiu«  change. 

Therefore,  this  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  action  allows  operation  with 
the  UHS  tem{)eratiu«  less  than  or  equal  to 
100  degrees  Faiu^nheit  until  September  30, 
1999.  The  margin  defined  by  the  difference 
in  the  assumed  steady  state  SX  temperature 
and  the  calculated  SX  temperature  profile 
integrated  over  the  duration  of  the  event  is 
not  significantly  impacted.  The  margin  of 
safety  is  determined  by  the  design  and 
qualification  of  the  plant  equipment,  the 
operation  of  the  plant  within  analyzed  limits, 
and  the  point  at  which  protective  or 
mitigative  actions  are  initiated.  The  proposed 
action  does  not  impact  these  factors.  There 
are  no  required  design  changes  or  equipment 
performance  parameter  changes  associated 
with  this  change.  No  protection  setpoints  are 
affected  as  a  result  of  this  change.  This 
temperature  increase  will  not  diange  the 
operational  characteristics  of  the  design  of 
any  equipment  or  system.  All  accident 
analysis  assumptions  and  conditions  will   • 
bontinue  to  be  met.  Thus,  the  proposed 
increase  in  temperature  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore.-the  NRC  staff 
proposes  to  determine  that  the 
amendments  requested  involve  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  tmtil  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occiu"  very  infrequently. 
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Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Riiles  and 
Directives  Branch,  Division  of 
Administrative  Services,  OiBce  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  niunber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  17, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
ConunissiOn's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  hiterested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Wilmington  Public  Library,  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
60481.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Conunission  or  by  the 
Chairman- of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiiected  by  the 
resxilts  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  hais  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief,  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  the  30-day  hearing 
period,  the  Commission  will  make  a 
final  determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendments  requested  involve  no 


significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendments  requested  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  Attention: 
RiUemakings  and  Adjudication»  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  and  to  Ms. 
Pamela  B.  Stroebel,  Senior  Vice 
President  and  General  Cotmsel. 
Commonwealth  Edison  Company,  P.O. 
Box  767,  Chicago.  Illinois  60690-0767. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  July  30, 1999,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
public  document  room,  located  at  the 
Wilmington  Public  Library,  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
60481. 

E)ated  at  Rockville,  Maryland,  this  12th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commission. 
Stewart  Bailey, 

Project  Manager,  Section  2,  Project 
Directorate  3,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-21399  Filed  8-17-99;  8:45  am] 
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;  Order  Approving 
Regarding  Corporate 

inai  Electric  Company) 

'     il 

NortlilAtlantic  Energy  Service 
Corporation  (North  Atlantic)  is 
authorifiqed  to  act  as  agent  for  the  joint 
owners  of  the  Seabrook  Station  Unit  No. 
1  (Seabrook)  and  has  exclusive 
responsibility  and  control  over  the 
physical  construction,  operation,  and 
mainte|iknce  of  the  fiicility  as  reflected 
in  Facility  Operating  License  NPF-86. 
Canal  ^ijectric  Company  (Canal),  one  of 
the  joint  owners,  holds  a  3.52317- 
percent  possessory  interest  in  Seabrook. 
The  Nuclear  Regulatory  Commission 
(NRC)  iis|Bued  Facility  Operating  License 
NPF-8«jon  March  15, 1990,  pursuant  to 
Part  50  6f  Title  10  of  the  Code  of  Federal 
Regulatipns  (10  CFR  Part  50).  The 
fadlitylik  located  in  Seabrook 
Towns^p,  Rockingham  County,  on  the 
southed  coast  of  the  State  of  New 
Hampsj 

n 


r 


Und^^  cover  of  a  letter  dated  February 
11, 199H,  North  Atlantic  forwarded  an 
applica|t)on  by  Canal  requesting 
approv«l  of  the  indirect  transfer  of 
control  of  Canal's  interest  in  the 
operating  license  (OL)  for  Seabrook.  The 
applicajtion  was  supplemented  on 
February  23,  March  5,  and  March  17, 
1999  (collectively  referred  to  hereinafter 
as  the  aji^plication). 

Accohling  to  the  application,  Canal  is 
a  whol^  owned  subsidiary  of 
Comm0awealth  Energy  System  (CES). 
On  DedsUber  5, 1998,  CES  and  BEC 
Energy  HpEC)  entered  into  an  Agreement 
and  Plain  of  Merger  under  which  those 
entities  wiU  merge  into  a  new  surviving 
Massachusetts  corporation  (the  "New 
Company").  Upon  consummation  of  the 
mergeri  Canal  will  become  a  wholly 
owned  siubsidiary  of  the  New  Company, 
thereby  effecting  an  indirect  transfer  of 
Canal's  interest  in  Seabrook's  OL.  North 
Atlantic^  the  sole  licensed  operator  of 
the  facility,  would  remain  as  the 
managing  agent  for  the  11  joint  owners 
of  the  f^plity  and  would  continue  to 
have  e^^usive  responsibility  for  the  ' 
managdi^ent,  operation,  and 
maintenance  of  Seabrook.  The 
applicajtion  does  not  propose  a  change 
in  the  rl  pits,  obligations,  or  interests  of 
the  othi  i  r  joint  owners  of  Seabrook.  In 
additio|] .  no  physical  changes  to 


Seabrook  or  operational  changes  are 
being  proposed.  No  direct  transfer  of  the 
license  will  resiilt  from  the  proppsed 
merger. 

Approval  of  the  indirect  transfer  was 
requested  pursuant  to  10  CFR  50.80. 
Notice  of  the  application  for  approval 
and  an  opportunity  for  a  hearing  was 
published  in  the  Federal  Register  on 
April  27, 1999  (64  FR  22657).  No 
hearing  requests  were  filed. 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  in  the  application, 
and  other  information  before  the 
Commission,  the  NRC  staff  has 
determined  that  the  proposed  merger 
will  not  affect  the  qualifications  of 
Canal  as  a  holder  of  the  Seabrook 
license,  and  that  the  transfer  of  control 
of  the  license,  to  the  extent  effected  by 
the  proposed  merger,  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  issued  by 
the  Commission  subject  to  the 
conditions  set  forth  herein.  The 
foregoing  findings  are  supported  by  a 
safety  evaluation  dated' Augiist  11, 1999. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i,  1610,  and  184  of  the  Atomic 
Energy- Act  of  1954,  as  amended;  42 
use  2201(b),  2201(i),  2201(o),  and  2234; 
and  10  CFR  50.80,  it  is  hereby  ordered 
That  the  indirect  license  transfer 
referenced  above  is  approved,  subject  to 
the  following  conditions: 

1.  Canal  shall  provide  the  Director  of 
the  Office  of  Nuclear  Reactor  Regulation 
a  copy  of  any  application,  at  the  time  it 
is  filed,  to  transfer  (excluding  grants  of 
security  interests  or  liens)  from  Canal  to 
its  proposed  parent,  or  to  any  other 
affiliated  company,  fecilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  ten 
percent  (10%)  of  Canal's  consoUdated 
net  utility  plant  as  recorded  on  Canal's 
books  of  accounts. 

2.  Should  the  transfer  not  be 
completed  by  August  1,  2000,  this  Order 
shall  become  null  and  void,  provided, 
however,  on  application  and  for  good 
cause  shown,  such  date  may  be 
extended. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  initial  application  dated 
February  2, 1999,  and  supplements 
dated  February  23,  March  5,  and  March 
17, 1999,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 


2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 

located  at  the  Exeter  Public  Library, 
Founders  Park,  Exeter,  NH  03833. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Ck>niinission. 
William  F.  Kane, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

[re  Doc.  99-21398  Filed  8-17-99;  8:45  am) 
MLUNO  CODE  TSaO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunahine  Act  Meeting 

AGENCY  HOLOiNG  THE  MEETING:  Nud;;ur 

Regulatory  Commission. 

DATES:  Weeks  of  August  16,  23,  30, 

September  6,  and  October  18.  1999. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 


Week  of  August  16 

There  are  no  meetings  scheduled  for 
the  Week  of  August  16. 

Week  of  August  23— TenUtive 

Tuesday,  August  24 

2:00  p.m. 
Briefing  by  Executive  Branch 
(Qosed— ex.  1) 
3:30  p.m. 
Briefing  on  Threat  Assessment 
(Closed— ex.  1) 

Wednesday,  August  25 

9:55  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 

Week  of  August  30— Tentative 

Wednesday,  September  1 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 

Week  of  September  6 — ^TentatiTe 

Tuesday,  September  7 

9:15  a.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 
9:20  a.m. 
Briefing  on  PRA  Implementation  Plan 
(Public  Meeting)  (Contact:  Tom 
King.  301-415-5790) 
AND 

Week  of  October  18— Tentative 

Thursday,  October  21 
9:30  a.m. 
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Briefing  on  Part  35 — ^Rule  on  Medical 
Use  of  Byproduct  Material  (Contact: 
Cathy  Haney.  301-415-6825) 
(SECY-99-201 .  Draft  Final  Rule— 
10  CFR  Part  35.  Medical  Use  of 
Byproduct  Material,  is  available  in 
the  NRC  Public  Document  Room  or 
on  NRC  web  site  at  "www.nrc.gov/ 
NRC/COMMISSION/SECYS/ 
index.html".  Download  the  zipped 
version  to  obtain  all  attachments.) 
The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)--(301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

•  *        •        *        • 

The  NRC  Commission  Meeting 
Schedule  can  be  fouud  uu  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

*  •        •        *        * 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  Mrish  to  receive  it,  or  would  like 
to  be  added  to  it.  please  contract  the 
0£Bce  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  whmOnrc.gov  or 
dkw9nrc.gov. 

Dated:  August  13, 1999. 
William  M.  Hill.  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  99-21527  Filed  8-16-99;  11:59  am] 

■UJNQCOOE  75aO-01-M 


NUCLEAR  REQULATORY 
COMMISSION  * 

Summary  of  Workshop  on  Redefining 
■le  now  or  nhh  iTojecu 

AOBWY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  availability. 

SUMMARY:  On  July  23, 1999,  the  Nuclear 
Regulatory  Commission  sponsored  a 
public  workshop  involving  NRR 
Division  of  Licensing  Project 
Management,  licensing  officials 
representing  the  nuclear  industry,  and 
other  stalceholders.  The  purpose  of  the 
meeting  was  to  provide  a  fonmi  for 
constructive  dialogue  on  the  agency's 
efforts  to  redefine  the  responsibilities  of 
the  Division  of  Licensing  Project 
Management.  The  discussion  focused  on 
three  program  areas:  Licensing 
Authority,  Interface,  and  Regulatory 
Improvements.  A  brief  version  of  the 


meeting  summary  is  attached.  The 
complete  summary  of  the  July  23, 1999, 
meeting  with  all  attachments  dated 
August  9. 1999,  is  available  for  public 
inspection  at  the  Commission's  public 
document  room  located  at  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Peterson,  Mail  Stop  O-a-G-9, 
U.S.  Nuclear  Regulatory  Commission, 
11555  Rockville  Pike,  Rockville,  MD 
20852-2738;  Telephone:  (301)  415- 
1193;  Intemet:SRP&NRC.GOV. 

Dated  at  Rockville,  Maryland,  the  10th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commission. 
Sazanne  Black, 

Deputy  Director,  Division  of  Licensing  Project 
Management  Office  of  Nuclear  Reactor 
Regulation. 

Snnunary— July  23, 1999,  Meeting  With 
Stakehiddera  im  Redefinbig  die  Role  of 
the  Division  of  Licensing  Project 
Management  in  die  Office  of  Nuclear 
Reactor  Regulation 

On  July  23, 1999,  representatives  of 
various  licensees  and  members  of  the 
public  met  in  a  public  meeting  with 
members  of  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  at  NRC 
Headquarters  in  Rockville,  Maryland. 
The  NRC  invited  representatives  of 
various  nuclear  utilities,  other  groups, 
and  the  pubUc  to  participate  in  a 
workshop  to  disc\iss  the  responsibilities 
of  the  Division  of  Licensing  Project 
Management  (DLPM)  and  solicit 
feedback  on  the  Division's  ongoing 
redefinition  process  fiom  interested 
stakeholders.  A  list  of  attendees  is 
provided  as  Attachment  1.  The 
workshop  agenda  is  proxided  as 
Attachment  2.  The  Division's  re- 
invention report  provided  during  the 
meeting  is  included  as  Attachment  3. 
The  feedback  obtained  from  the  meeting 
participants  during  the  breakout 
sessions  is  included  as  Attachment  4. 
The  written  comments  received  to  date 
on  the  role  of  DLPM  are  included  as 
Attachment  5. 

DLPM  is  in  the  process  of  redefining 
its  responsibilities.  Previous  audits  and 
reviews  had  indicated  that  the  function 
of  operating  reactor  licensing  project 
managers  needed  to  be  reevaluated, 
clearly  defined,  and  communicated.  In 
addition,  the  staff  is  attempting  to 
correlate  the  functions  of  DLPM  with 
the  four  strategic  objectives  of 
maintaining  saiety,  reducing 
unnecessary  regulatory  burden, 
increasing  public  confidence,  and 
increasing  efficiency  and  effectiveness 
of  key  NRC  processes.  DLPM  shared  the 
results  of  its  redefinition  process  with 


external  stakeholders  to  solicit  feedback 
so  that  the  responsibilities  can  be 
further  refined. 

After  introductory  remarks,  the 
meeting  participants  broke  into  four 
groups  to  discuss  the  questions 
summarized  in  Attachment  4  (also 
published  in  the  Federal  Register, 
Volume  64,  Number  133  dated  July  13, 
1999).  Discussions  focused  on  die 
project  manager  being  the  primary  NRC 
inter&ce  for  licensees  and  the  public  on 
operating  plant  licensing  matters,  the 
need  for  consistency,  cost  and  schedular 
control  of  licensing  actions,  and  the 
importance  of  maintaining  staff  with  the 
required  knowledge,  skills  and  abilities 
for  effectively  carrying  out  the  project 
manager  function.  The  feedback 
presented  by  the  various  parlicipants 
during  the  breakout  sessions,  and 
included  as  Attachment  4,  was  very 
extensive  and  will  be  usefiil  to  the  NRC 
in  DLPM's  initiatives  involving  the 
project  manager  function  within  the 
Office  of  Nuclear  Reactor  RegiUation. 
Attachments: 

1.  Attendance  List 

2.  Agenda  (available  in  PDR) 

3.  DLPM  Re-invention  Report 
(available  in  PDR) 

4.  Feedback  from  breakout  sessions 

5.  Written  comments  on  the  role  of 
DLPM  (available  in  PDR) 

ATTACHMENT  1 

PURPOSE:  Redefining  the  Role  of  the 
Division  of  Licensing  Project 
Management 

Date:  July  23, 1999. 

Location:  TWFN  Auditorium. 


Nate  H  E  Bkell 
Stuart  F  ichar 


Name 

Affiliatkxi 

Steve  Wideman 

WCNOC 

Pat  Nugent 

PGBE 

Roger  DeWotfe  

TXU 

Kenneth  Russell 

First  Energy 

John  A.  Zwolinski 

NRR-DLPM 

Philip  A.  Rose  

SCE&G 

Jeff  Sobotka 

NAFISCO 

Geoige  Wrobel 

RGAE 

Mike  Krupa 

Entergy 

Mike  Brandon 

Entergy  W3 
MHIstone 

Paul  Blanch 

Mark  J.  Ajluni  

Southem  Nuclear 

Oper.  Co. 

Joe  Sheppard 

STPNOC 

Jon  Hopkins  

NRC/NRR/DLPM 

Patrick  Sekerak 

NRC/NRR/DLPM 

Alan  Wang  

NRC/NRR/DLPM 

Helen  Fastis 

NRC/NRRrt)LPM 

Jack  Gushing  

NRC/NRR/DLPM 

Marsha  Gamberoni  ... 

NRC/NRR/DLPM 

Lee  Berry  

NRC/NRR/DLPM 

James  Perselter 

North  Atlantic 

Mike  Runchark 

AEP 

Nonn  Peterson 

Detroit  Edison 

R.  M.  Knjch  ...v. 

ConEd 

Jerry  Rotwrts  

Entecgy  Ops  GGRS 
Lk»nsing  Support 
Sennces 

Rooer  Huston 

stakeb  (ildei 


^ame 


James  [Priest  

Nate  MiaskeH 

Stuart  Nkiharcls  

Ram  Sf|)t)aratnam 

Chris  Jozwick 

L  N.  CHihan 

Bob  Miftin 

Harold  Chimoff 

Rich  L4ufer 

Byran  Fbrd  

Willianni  fleyser 

Sheri  Peterson  

Steve  Bethay 

Bill  Reckiey  

Jim  Clifford  ....„ 

Al  Passwater 

Johnny  Eads  

Glenn  Michael 


MeiTitI  jAltkins  

S.  Singh  Bajwa  

C.  Stephen  Brennigan 

John  Hufnagel 

Don  Paknrose  

Georgd  W.  Busch  

SuzaniM  Black 

Frank  NnakJi 

Duke  \Mheeler 

Gordon  Edison 

Claudia  Craig  

Paul  In^rra 

GenegtkhoMt  

C.  Jeff  Thomas  

Paul  Pace 

Steve  Bennett  

Paul  Wiloughby  

Mike  Sqwppman  

Tom  ElWood 

Marc  Koth 

BobGidmm 

Scott  H«ga  

Elaine  Qhotuinan  - 

Donna  Skay  

John  Harrison 

John  Kally  

Kathy  Itarvey  Gibson 

Eileen  McKenna 

Thomas  Shaub 

Bill  Gleiaves 

Tom  EKiood 


-u- 


Affiliation 


PSE&G 

Consumers  Energy 

NRC/NRR/DLPM 

NRC/NRR/DLPM 

NRC/NRRADLPM 

NRC/NRR/DLPM 

NRC/NRR/DLPM 

CP&L 

NRC/NRR/DLPM 

Millstone  1 

EPU  Nudear 

NRC/NRR/DLPM 

Entergy-Pilgrim 

NRC/NRR/DLPM 

NRC/NRR/DLPM 

AmenemVE 

CP&L 

Arizona  Public  Serv- 

teeCo. 
Yankee  Atomic/DE&S 
NRC/NRR/DLPM 
Entery,  PNPS 
PECO  Energy 
NUSIS 

GPU  Nudear  Inc. 
NRC/NRR/DLPM 
NRC/NRR/DLPM 
NRC/NRR/DLPM 
NRC/NRR/DLPM 
NRC/NRR/DLPM 
Energy  Northwest 
NSP 

Duke  Energy 
TVA 

Entergy-ANO 
Northeast  Nuclear 
NEI 

Illinois  Power 
Northem  States 

Power 
NRC/NRR/DLPM 
STP  Nudear  Op. 
Northeast  Utilities 
NRC/NRR/DLPM 
NRC/NRR/DLPM 
NYPA 
NRC/RII 
NRC/NRR 
VA  Power 
NRC/NRR/DLPM 
IHinois  Power 


RegioB,! 
Attacttinent  4 


icipal  role  of  projects. 

comment:  72  tasks  are  too 
expect  an  individual  to  perform 


f  jipport/Process  licensing  actions 

Ice  it  happen  (authority) 
^e,  up-front  planning  with 
sees  to  facilitate  NRC  and 
licepisee  resource  planning. 
— Effefiive  use  of  RAI  process. 

(2)  $^rve  as  the  conscience  of  the 
staff,  n 

(3)  Bfe  the  advocate  for  the  project. 

(4)  Focal  point  for  resolving  staff  and 
license  concerns  (and  other 
stakebiilders). 


(5)  Balancing/accomplishing  NRC  and 
licensee  priorities. 

2.  Five  activities  most  important. 

(1)  Timely  completion  of  licensing 
actions  (on  agreed-upon  schedule). 

(2)  Communicate,  manage  difficulties 
with  licensing  actions  effectively. 

(3)  Tasks  1-4,  8,  22,  37, 19,  26,  29, 
59. — most  important  overall  are  tasks  1 
through  12  (all  licensing  actions). 

3.  Reasons  these  activities  are 
important  (2). 

(1)  Keep  plants  safe. 

(2)  Allow  efficient  operation  of  the 
plant. 

4.  Other  activities  projects  should 
perform. 

(1)  Manage  public  dociunents 
(ensuring  incoming  and  outgoing 
docxunents  are  rapidly  and  readily 
available  to  the  public  and  to  licensees. 

(2)  Ensure  timely  notification  of 
meetings. 

-  (3)  Communication  clearing  house 
(timely  teansmittal  to  licensee, 
particularly  for  those  requiring 
responses). 

(4)  Manage/Control  potential 
Violations  during  resolution  of  ongoing 
generic  reviews. 

(5)  Cost  management  (fee  billing)/ 
Communicate  targets  up  front,  PM 
monitor  during  review  (hold  both  staff 
and  licensee  accoimtable). 

(6)  Development/training/ 
qualifications  in  project  management 
skills  and  communication  skills. 

5.  Reasons  these  activities  are 
important  (4). 

(1)  Reduce  licensee  burden 
(efficiency). 

(2)  Improve  public  confidence. 

6.  What  types  of  performance 
indicators  would  be  useful? 

(1)  Age  of  licensing  actions. 

(2)  Acciuacy  of  product. 

— ^nuimber  of  correction  letters 
— ^rework 

(3)  Stakeholder  approval  rating 
(including  PM  evaluation). 

(4)  Number  of  teleconferences  per 
action. 

(5)  Number  of  review  hoiu-s  vs. 
complexity  of  item. 

(6)  Performance  to  schedule  (specific 
tasks). 

7.  Five  activities  least  important. 

(1)  Task  #39  (frtim  attachment  3 
available  in  FDR) — Enforcement  actions. 

(2)  #28 — ^Transition  of  assignments. 

(3)  #70 — Future  rule  changes. 

(4)  #57 — Section  meetings. 

(5)  #23 — Petitions  and  requests  from 
non-licensees. 

(6)  #60 — Web  page  management. 

(7)  #64 — Freedom  of  Information  Act 
(FOIA)  requests  post-ADAMS 
(Agencywide  docmnent  access  and 
management  system). 


8.  Reasons  these  activities  (7)  are  less 
important. 

(1)  Not  role  of  PM  in  meeting  licensee 
priorities. 

9.  Any  activities  projects  organization 
should  not  perform? 

(1)  see  response  to  7. 

10.  Additional  input. 

(1)  Periodic  face  to  fece  feedback 
sessions. 

(2)  Planning  for  peak  periods. 

(3)  PMs  need  guidance  of  how  much 
authority  they  have  and  when. 

(4)  Training  of  PMs  (including 
behavioral  skills). 

(5)  Ensure  consistency  with  prior  NRC 
approvals. 

(6)  PM  should  facilitate,  coordinate, 
and  manager  accomplishment  of 
licensLag  actions. 

(7)  Allow  PM  to  focus  on  licensees  as 
customers,  maintaining  his  other 
obligations. 

(8)  Does  PM  have  the  authority 
conunensurate  with  his  responsibilities? 

11.  Other  issues. 
(1)  None. 

Region  11 

1.  Principal  role  of  projects. 

(1)  Process  Technical  Specification 
changes/licensing  actions. 

(2)  Deliverer  of  licensee  information 
for  licensing  actions. 

(3)  Primary  interface  with  licensee 
and  region  (single  point  of  contact). 

(4)  Coordinate/ensure  commimication 
(filter  out  unnecessary  interactions) — 
requires  PM  knowledge  of  submittal  and 
licensing  basis. 

(5)  Coordinate  meetings. 

(6)  Source  of  information  on  NRC 
policy/procedures  (important  for 
"filter"  mentioned  in  4  above). 

(7)  Contact  on  plant  issues. 

(8)  Facilitate  licensing  work/ 
streamline  process.  « 

(9)  Owner  of  licensing  basis. 

2.  Five  activities  most  important. 

(1)  Process  licensing  actions  [Federal 
Register  notice,  processing  Requests  for 
Additional  Information,  Environmental 
Assessments];  including  all  actions  that 
require  prior  NRC  approval  before  the 
licensee  implements-— {10  CFR  52.90; 
50.54^  Determine  review  method, 
schedule  [work  planning],  and  be 
responsible  for  implementation — ^Project 
Manager;  Writing  Safety  evaluations, 
and  other  licensing  tasks. 

(2)  Interface  with  licensee. 

(a)  Headquarter  interfaces  (provide 
filter  for  unnecessary  regulatory 
burden) 

(3)  Administrative  /Coordinator  of  NRC 

business  functions; 
(a)  Review  fees  (billing  licensee  for 
staff  review  effort/cost  control  and 
administrative  oversight). 
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(b)  Manage  to  Office  Letter  803  staff  . 
review  time  estimates/hours  (for  all 
licensing  actions  and  other 
licensing  tasks  beyond 
amendments)  an<ft:ommunicate 
with  licensees/ensure 
accountability  for  hours  charged  to 
a  review 

(4)  Other  licensing  tasks:  Conflict 
resolution,  ensuring  consistent 
treatment  of  licensing  actions/licensees, 
provide  feedback  on  quality  of 
licensee's  submittals,  and  maintaining 
licensing  basis. 

(5)  Interface  with  Office  of  General 
Ck)unsel/Hearings. 

3.  Reasons  these  activities  are 
important  (2) 

(1)  Licensing  actions 

-Reduce  unnecessary  burden 
^Maintain  safety 

(a)  Project  managers  writing  Safety 
evaluations 

Effectiveness  and  Efficiency,  maintain 
safety. 

(2)  Interface  with  Licensee  (as  well  as, 
NRC  headquarters  and  Region) 
-Efficiency  and  effectiveness 
-Public  confidence  (acouacy  of 

information). 

(3)  Administration/Cost  control 
^leduce  unnecessary  burden 
-Effectiveness  and  efficiency 

(4)  Othn  licensing  tasks 
-Public  confidence  (lack  of  "open" 

safety  issues) 
-Maintain  safety 
-Reduce  imnecessary  burden 

4.  Other  activities  projects  should 
perform 

(1)  Cost  control  (look  at  Nuclear 
Energy  Institute  (NEI)  talking  points  in 
enclosiue  5). 

(2)  Task-oriented  project  management, 
i.e.,  license  renewal,  SG  issues/ 
replacement.  Power  uprates,  etc. 

(3)  Skill  development/maintenance 
for  effective  project  management. 

5.  Reasons  these  activities  are 
important  (4). 

(1)  Cost  control 
-Reduce  burden 
-Safety  (best  use  of  $$) 

(2)  Task-oriented  Project  Managers 
-Effectiveness  and  efficiency 

(3)  Skills/Development 
-Efiiectiveness  and  efficiency 

6.  What  types  of  performance 
indicators  would  be  useful? 

(1)  Supported  NEI  proposal  (provided 
in  enclosure  5) 

(2)  Overall  timeliness,  schedule 
adherence 

(3)  Average  median  ages  (encourage 
staff  to  post  data  on  the  Web,  including 
comparisons  between  NRC  groups) 


(4)  NRC  staff  should  conduct 
Benchmarking 

(5)  Customer  surveys  and  feedback  at 
the  individual  level  (up  to  performance 
appraisal  input  on  effectiveness  of  being 
the  focal  point.) 

(6)  Comparison  of  actual  performance 
compared  to  a  work  plan  vs.  averages 
(ages,  etc.) 

7.  Five  activities  least  important. 

(1)  Maintaining  licensing  dociunents 
(need  to  do  but  shouldn't  interfere  with  - 
work). 

(2)  50.59  reviews  of  annual  report. 

(3)  Conducting  surveys. 

(4)  Collateral  duties/LPMs. 

8.  Reasons  these  activities  are  less 
important  (7). 

(l)  Do  not  contribute  to  the  four  goals. 

9.  Any  activities  projects  organization 
should  not  perform? 

(1)  As  determined  by  priorities  above. 

10.  Additional  input. 

(1)  NRC  budget  process  should  be  more 

timely  and  in  advance. 

(2)  Role  of  Project  Manager  supervisor 
-budget  control 

-conflict  resolution  (various  staff  and 

licensees) 
-schedule  adherence 

(3)  Customer  orientation  (NRR- 
licensee,  NRR-region,  NRR-public; 
watch  out  for  escalating  cost  of  public 
interaction). 

(4)  Redefining — Reprioritizing  for 
cxurent  effort. 

(5)  Move  toward  approaches  like 
inspection/oversight  process 
—define  need  to  do/safety  significance. 

(6)  Maintain  separation  oflicensing 
and  oversight. 

11.  Other  issues. 

Region  m 

1.  Principal  role  of  projects. 

(1)  PMs  should  run  interference  to 
ensure  reviewers  are  being  consistent. 

(2)  PMs  need  decision  authority  to 
actively  manage  their  issues. 

(3)  PMs  need  knowledge  of  licensing 
basis — ^tools — i.e.,  use  a  "licensing 
notebook,"  evaluate  a  plant  against  its 
licensing  basis  vs.  Standard  review  plan 
(SRP  should  not  be  imposed  on  non- 
SRP  plants). 

(4)  Still  need  to  work  on  Office  Letter 
803  implementation.  Some  PMs  read 
requests  for  additional  information 
(RAI)  questions  instead  of  faxing  them 
to  licensee.  Some  PMs  don't  review  RAI 
questions  to  «isure  they  are  appropriate 
(e.g.,  consistent  with  design  basis) 
before  sending  them  to  licensee. 

(5)  PMs  need  to  work  with  licensee 
for  most  efficient  way  to  do  review. 

(6)  Proactive  PM/"advocate"  of 
efficient/effective  review. 

(7)  PMs  should  provide  for  timely 
Technical  Specification  interpretations/ 
commitments/regulation. 


(8)  "DLPM"  should  initiate  "Task 
Interface  Agreement-like"  process  for 
questions  from  licensee. 

(9)  Continue  daily  interface  with 
region 

(10)  Improvement  with  PM  doing  own 
reviews. 

(11)  Staff  should  be  consistent  with 
past  decisions. 

2.  Five  activities  most  important  (only 
4  were  selected). 

(1)  Management  of  licensing  issues 
(including  notices  of  enforcement 
discretion). 

(2)  Routine  interfece  during  licensing 
action  reviews. 

(3)  Reduce  regulatory  burden  through 
reduced  reporting  requirements. 

(4)  Communications — bring  balance  ' 
and  perspective  to  regulalluu  of  power 
plant. 

3.  Reasons  these  activities  are 
important  (2) 

(1)  Maintains  safety,  improves 
efficiency  and  effectiveness  and 
enhances  public  confidence. 

(2)  Reduce  imnecessary  regulatory 
burden. 

(3)  Reduce  unnecessary  regulatory 
burden,  improve  safety  by  allowing 
licensees  to  concentrate  on  safety 
significant  issues. 

(4)  Improve  public  confidence, 
improve  efficiency  and  effectiveness 
and  decrease  unnecessary  regulatory 
burden. 

4.  Other  activities  projects  should 
perform 

(1)  Maintain  a  licensing  notebook  for 
licensing  basis  reference. 

(2)  Develop  a  standard  process  for  PM 
turnover,  etc. 

(3)  Communication/plant  visits  on 
open  item  (i.e,  TAG  list,  etc.).  Include 
reviewers  on  a  case-by-case  basis. 

(4)  Prioritize  generic  issues  by  risk 
significance  so  licensee's  don't  have  to 
work  them  all  at  once. 

5.  Reasons  these  activities  are 
important  (4). 

[3]  Improves  efficiency  and 
effectiveness  and  improves  safety 
(through  better  PM  knowledge  of  plant). 

(4)  Improves  efficiency  and 
effectiveness. 

(5)  Improves  efficiency  and 
effectiveness,  decreases  regulatory 
burden  and  increases  public  confidence. 

(6)  Improves  safety,  decreases 
regulatory  burden  and  increases  public 
confidence. 

6.  What  types  of  performance 
indicators  would  be  useful? 

(1)  Rating  PM  behaviors,  attributes 
and  leadership   . 

(2)  Formal  feedback  mechanism — 
surveys,  errors  in  safety  evaluation 
reports  (SERs). 

(3)  Self  assessments. 


review. 
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(4)  Sc  l^edule  vs.  priority 

(5)  M  aasure  percentage  of  closed 
activiti^$  as  a  multiple  of  how  fast  they 
were  requested  to  be  closed  out. 

(6)  Internal  review  to  ensure  quality; 
develofi  |a  standard.  SERs  should  be 
reviewed  by  independent  group. 

(7)  At  licensing  workshops,  get 
attribute  i  for  quality  submittals  and 
SERs.    I 

7.  Fi\|(  I  activities  least  important. 

(1)  U* !  of  PMs  as  acting  resident. 

(2)  C0  lateral  duties  {e.g.,  lead  PM 
assignments). 

(3)  Requirement  to  submit  routine 
reports  that  don't  appear  to  receive  NRC 
review.: ! 

(4)  Sl^^uld  review  10  CFR  50.54 
changes  Ion  audit  basis  instead  of 
reviewing  and  approving  each  change. 

(5)  PHIs  should  not  be  responsible  for 
ensuring  accuracy  of  licensing  basis. 
That's  t^e  licensee's  responsibility. 

8.  Rei^ons  these  activities  are  less 
import4at  (7). 

(1)  Nm  efScient  or  effective  use  of 
PM. 

(2)  Not  efficient  or  effective  use  of 
PM,  comd  harm  safety  by  distracting 
PM  from  primary  responsibility. 

(3)  Rwulatory  burden  with  no  benefit. 

(4)  RMulatory  biu-den  with  no  benefit. 

(5)  Npi  efficient  or  effective  use  of 
PM. 

9.  Any  activities  projects  organization 
should  not  perform? 

(1)  DLPM  should  not  be  doing 
technical  specifications  bases  reviews  in 
some  c^es  (Distinguish  between 
improved  technical  specifications  (ITSl 
and  nonjlTS  plants  for  TS  bases  changes 
(bases  cnntrol  program)). 

10.  Additional  input/Other  Issues. 

(1)  "Cherry  picking"— NRC  should 
issue  Generic  Letter  identifying  what 
new  improved  technical  specifications 
items  th^y  can  get. 

(2)  Adtninistrative  support 

— OGC^-work  of  OGC  should  be  better 
controlled  to  improve  process 

— Conct^rence  chain  "empowerment" — 
conci^rences  should  be  minimized 

— ^Thero  should  be  enough 
administrative  support  to  prevent 
typin^distribution  causing  delays  in 
the  litonsing  process. 

(3)  Clarify  role  of  PM/NRR  in  new 
oversigi4  process 

— ensui^  consistency 

— ^role  in^SO.SQ  inspection 

— SDP-j-NRR  may  need  to  support 

regional  Senior  Risk  Analysts/others 
— Plant  |>erformance  reviews 

(4)  NKR  should  have  input  to  new 
process!  |PMs) 

(5)  N^fd  more  informal  ways  of  taking 
advantage  of  generic  resolutions 

(6)  Need  to  define  role  of  PM  in 
license  renewal  and  deconunissioning. 
Need  to  retain  same  PM. 


(7)  Need  the  Infiastructure  to  support 
PM. 

(8)  For  informal  surveys,  need  to 
ensure  consistency;  timeliness;  NRC 
expectations; 

(9)  TIA  process  should  be  more  open 
to  allow  licensee  input. 

Region  IV 

There  was  a  fair  bit  of  discussion 
about  the  need  to  distinguish  between 
what  PMs  shotdd  do,  and  what  DLPM/ 
NRR  should  do  when  the  group 
considered  the  following  questions.  In 
some  cases,  the  group  has  delineated 
their  responses  accordingly. 

1.  Principal  role  of  projects. 

(1)  Coordination. 

(2)  Interface  with  NRR/Licensee. 
— advocate  for  licensee 

— (or)  representative  of  licensee 
^-on  schedule 

(3)  Screening  Requests  for  additional 
information  (RAIs)  and  staff  decisions 
for  regulatory  basis/achieve  burden 
reduction. 

Advance  reactor  safety  by  providing  a 
knowledgeable  interface  between  NRC 
and  licensees  and  ensuring  licensing 
actions  are  processed  efficienUy. 

2.  Five  activities  most  important. 
The  following  items  are  important  for 

PMs: 

(1)  Licensing  action  coordination  (true 
project  management  role). 

(la)  licensing  action  review/approval 
performed  by  PM  (personal  approval). 

(2)  Commiuiication  with  licensees — 
explain  what  is  needed/required  by  the 
st^,  and  why  it  is  needed  (regulatory 
basis). 

(3)  Screening  RAIs,  and  guarding  the 
licensing  basis. 

(4)  Keep  senior  NRC  management 
.  informed  of  activitios  at  that  plant. 

The  following  items  are  important  for 
DLPM: 

(5)  Coordination/prioritization  with 
other  divisions. 

(6)  NRR/region  interface. 

(7)  Regulatory  improvements. 

3.  Reasons  these  activities  are 
important  (2). 

(1)  PM  should  evaluate  licensing 
actions,  RAIs,  work  priorities,  etc. 
against  outcome  goals  and  reject  those 
that  don't  conform  with  outcome  goals. 

4.  Other  activities  projects  should 
perform. 

(1)  Relationship  with  media,  and 
maintain  sensitivity  when  providing 
information  that  has  financial  or 
commercial  consequences. 

(2)  Participate  in  site  inspections. 

(3)  Be  more  involved  with 
enforcement. 

(4)  Be  more  involved  with  new 
performance  assessment  process. 


5.  Reasons  these  activities  are 
important  (4). 

(1)  Relationship  to  outcome  goals. 

6.  What  types  of  performance 
indicators  would  be  useful? 

(1)  Number  of  days  deviation  from 
project  schedule  (joint  agreement 
between  staff  and  licensee  on  schedule). 

(2)  Current  goals,  e.g.,  95%  <  1  year, 
not  appropriate  for  all  licensing  actions. 

(3)  Number  of  RAIs. 

(4)  Quality  of  licensing  action,  e.g., 
ntmiber  of  errors. 

(5)  Percentage  of  licensing  actions 
performed  by  project  manager. 

7.  Five  activities  least  important 

(1)  2.206,  other  Federal  agency 
interface  (this  is  important  for  DLPM, 
not  PM). 

(2)  50.59  evaluation  reviews. 

(3)  Review  of  inspection  reports. 

(4)  Maine  Yankee,  Millstone  lessons 
learned. 

(5)  Support  for  Congressional  A^irs. 

8.  Reasons  these  activities  are  less 
important  (7). 

(l)  Not  supportive  of  outcome  goals 
and  primary  licensing  action  work. 

9.  Any  activities  projects  organization 
should  not  perform? 

(1)  None  identified. 

10.  Additional  input. 
Seen. 

11.  Other  issues. 

(1)  Dedicated  project  manager  for 
plant  is  key  ingredient  for  success. 
— In  some  cases  1  PM  could  handle 

more  than  1  plant  (if  plants  were 

similar) 
— is  billing  an  issue? 
— varies  by  commonality  of  licensing 

tasks  • 

— ^varies  with  workload 
— decision  to  assign  PM  to  more  than  1 

plant,  and  assignment  of  significant 

co-lateral  duties  should  include 

licensee  input 
— NRR  needs  to  have  flexibility. 

(2)  TIA  process. 

— need  licensee  involvement  to  provide 
-  information  for  NRR  consideration. 
— currentiy  litUe  communication  with 
licensee  until  decision  is  made. 

(3)  Better  coordination  of  generic 
issues — need  for  generic  issue  project 
managers,  not  necessarily  plant  PMs. 

(4)  Should  review  72  items  against  the 
priorities  in  Question  2. 

[FR  Doc.  99-21397  Filed  8-17-99;  8:45  am) 
eaUNQ  CODE  7S90-01-P 


RAILROAD  RETIREMENT  BOARD 

Proposad  Data  Collection  Available  for 
Public  Comment  and 
Recommendationa 

summary:  hi  accordance  with  the 
'requirement  of  Section  3506(c)(2)(A)  of 
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the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public . 
comment  on  new  or  revised  data 
collections,  the  railroad  Retirement 
Board  (RRB)  will  publish  periodic 
siunmaries  of  proposed  data  collections. 

Comments  are  Invited  on: 

(a)  Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  RRB's  estimate  of  the 
burden  of  the  collection  of  the 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
vrays  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  dnd  Purpose  of  Information- 
CoUectiiig 

Gross  Earnings  Reports;  OMB  3220- 
0132. 

In  order  to  carry  out  the  financial 
interchange  provisions  of  section  7(c)(2) 
of  the  Railroad  Retirement  Act  (RRA). 
the  RRB  obtains  annually  from  railroad 
employer's  the  gross  earnings  for  their 
employees  on  a  one-percent  basis,  i.e., 
1%  of  each  employer's  railroad 
employees.  The  gross  earnings  sample  is 
based  on  the  earnings  of  employees 
whose  social  security  numbers  end  with 
the  digits  "30."  the  gross  earnings  are 
used  to  compute  payroll  taxes  under  the 
financial  interchmge. 

The  gross  earnings  information  is 
essential  in  determining  the  tax 
amounts  involved  in  the  financial 
interchange  with  the  Social  Security 
Administration  and  Health  Care 
Financing  Administration.  Besides 
being  necessary  for  current  financial 
interchange  calculations,  the  gross 
earnings  file  tabulations  are  also  an 
integral  part  of  the  data  needed  to 
estimate  future  tax  income  and 
corresponding  financial  interchange 
amounts.  These  estimates  are  made  for 
internal  use  and  to  satisfy  requests  from 
other  government  agencies  and 
interested  groups.  In  addition,  cash  flow 
projections  of  the  social  security 
equivalent  benefit  account,  railroad 
retirement  accoimt  and  cost  estimates 
made  for  proposed  amendments  to  laws 
administered  by  the  RRB  are  dependent 
on  input  developed  from  the 
information  collection. 

The  RRB  utilizes  Form  BA-11  or  its 
electronic  equivalent  to  obtain  gross 
earnings  information  from  raifroad 
employers.  One  response  is  requested  of 


each  railroad  employer.  Completion  is 
mandatory. 

No  changes  are  proposed  to  Form  BA- 
IL 

Estimate  of  Annual  Respondent  Burden 

Gross  earnings  reports  are  required 
annually  from  all  employers  reporting 
raifroad  service  and  compensation. 
There  are  approximately  633  railroad 
employers  who  currently  report  gross 
earnings  to  the  RRB.  Most  large  railroad 
employers  include  thefr  railroad 
subsidiaries  in  their  gross  earnings 
reports.  This  results  in  the  RRB 
collecting  less  than  633  earnings 
reports.  Also,  there  are  a  large  number 
of  railroad  employers  have  worked 
forces  so  small  that  they  do  not  have 
employees  with  social  security  numbers 
ending  in  "30."  Currently,  there  are  382 
such  employers  in  this  category  who  file 
"negative"  BA-11  responses  to  the  RRB. 
Overall,  on  an  annual  basis,  the  RRB 
receives  16  reports  consisting  of 
computer  prepared  tapes  or  diskettes 
and  138  by  means  of  manually  prepared 
Form  BA-11.  The  RRB  estimates  an 
average  preparation  time  of  5  hours  for 
each  gross  earnings  report  submitted  by 
computer  tape  or  diskette  and  30 
minutes  for  each  manually  prepared 
BA-11. 

AOOmONAL  MFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to  ronald 
J.  Hodapp,  Railroad  Retirement  Board, 
844  N.  Rush  Street,  Chicago,  Illinois 
60611-2092.  Written  comments  should 
be  received  within  60  days  of  this 
notice. 

Chuck  Mieizwa, 
Clearance  Officer. 
(FR  Doc.  21374  Filed  8-17-99;  8:45  am] 

BILUNG  COOE  7906-41-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Intertape  Polymer  Group 
Inc.,  Common  Stock,  WMiout  Nominal 
or  Par  Value)  Hie  No.  1-10928 

August  11. 1999. 

Intertape  Polymer  Group  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 


Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereimder,  to 
withdraw  the  security  specified  above 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

The  Security  has  been  listed  for 
trading  on  the  Amex  and,  pursuant  to  a 
Registration  Statement  on  Form  8-A 
filed  with  the  Commission  on  August  6, 
1999,  is  slated  to  become  listed  on  the 
New  York  Stock  Exchange  ("NYSE"). 
Trading  in  the  Securities  on  the  NYSE 
is  expected  to  commence  on  or  about 
August  16, 1999. 

The  Company  has  complied  with  the 
rules  of  the  Amex  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolutions  adopted  by  the  Company's 
Board  of  Directors  authorizing  the 
Mrithdrawal  of  its  Security  from  listing 
on  the  Exchange  and  by  setting  forth  in 
detail  to  the  Amex  the  reasons  for  such 
proposed  withdrawal,  and  the  facts  in 
support  thereof.  The  Amex  has  in  turn 
informed  the  Company  that  it  will  not 
interpose  any  objection  to  the 
withdrawal  of  the  Company's  Security 
bom  listing  on  the  Exchange. 

In  making  the  decision  to  withdraw 
its  Seciuity  from  listing  on  the  Amex 
and  to  list  it  instead  on  the  NYSE,  the 
Company  has  stated  its  belief  that  listing 
on  the  NYSE  wrill  benefit  its 
shareholders  by  providing  the  Security 
exposure  to  a  larger  trading  market. 

The  Company's  application  relates 
solely  to  the  withdrawal  of  the  Security 
from  listing  on  the  Amex  and  shall  have 
no  effect  upon  the  pending  listing  of  the 
Security  on  the  NYSE.  Moreover,  by 
reason  of  Section  12(b)  of  the  Act  and 
the  rules  and  regulations  of  the 
Commission  thereunder,  the  Company 
woiild  continue  to  be  obligated  to  file 
reports  with  the  Commission  and  the 
NYSE  under  Section  13  and  other 
applicable  sections  of  the  Act. 

Any  interested  person  may,  on  or 
before  Septemlier  1, 1999,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  imless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


tlB 
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Conunission.  by  the  Division  of 
]  (egulation,  pursuant  to  delegated 


For 
Market 
authority 
Jonatbi  1 1 G.  Katz, 

Secrete  ly. 


99-21358  Filed  8-17-99;  8:45  am) 
dOOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMI^JSSION 

[RelM**  No.  iC-23944;  File  No.  812-11604] 

Parksi^n*  Advantage  Fund  at  al.; 
Notica  iof  Application 

AugusMl.  1999. 

AGENCJX:  Securities  and  Exchange 
Comnii|s8ion  ("SEC"  or  "Commission"). 
ACTKXf  i  Notice  of  application  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investttent  Company  Act  of  1940  (the 
"1940:  Act")  granting  relief  from 
Sections  9{a),  13(a).  15(a)  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(ti(b)(15)  thereunder. 


(t|(b: 


SUMM/y^  OF  application:  Applicants 
seek  ah  order  to  permit  shares  of  any 
ciurentj  or  future  series  of  the  Parkstone 
Advaij^e  Fund  (the  "Fund")  and 
shares:  of  any  other  investment  company 
that  is  designed  to  fund  variable 
insuraidce  products  and  for  which  the 
Natiotttl  City  Investment  Management 
Comp^ihy  (the  "Adviser"),  or  any  of  its 
affiliates,  may  serve  now  or  in  the 
futiuei  as  investment  adviser,  (the  Fimd, 
togethe^  with  such  other  investment 
compsiiies,  the  "Insurance  Products 
Funds,;)  to  be  offered  and  sold  to,  and 
held  bjy  variable  annuity  and  variable 
life  insurance  separate  accounts  of  both 
affiliated  and  unaffiliated  life  insurance 
comp^es  ("Participating  Insurance 
Compl^iies")  and  qualified  pension  and 
retirei^nt  plans  outside  of  the  separate 
accouht  context  ("Qualified  Plans"  or 
"Plan^T). 

APPUGANTS:  Parkstone  Advantage  Fund 
and  N^onal  City  Investment 
Management  Company. 
RUNG  i)ATE:  The  application  was  filed 
on  Majy  3, 1999,  and  amended  and 
restat^  on  July  19, 1999. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  g;^anting  the  application  will  be 
issue<|  Unless  the  Commission  orders  a 
hearinl^.  Interested  persons  may  request 
a  hearmg  on  this  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
requeatj,  in  person  or  by  mail.  Hearing 
requestis  must  be  received  by  the 
Comntission  by  5:30  p.m.  on  September 
7, 199^  and  accompanied  by  proof  of 
servic^  on  the  Applicants  in  the  form  of 
an  affile  avit  or,  for  lawyers,  a  certificate 


of  service.  Hearing  requests  should  state 
the  natiue  of  the  requester's  interest,  the 
reason  for  the  request  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  the  Commission. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549. 
Applicants,  c/o  Audrey  C.  Talley,  Esq., 
Drinker  Biddle  &  Reath  LLP,  1345 
Chestnut  Street.  Suite  1100, 
Philadelphia,  PA  19107-3496. 
FOR  FURTHER  INFORMATION  CONTACT:. 
Loma  MacLeod,  Attorney,  or  Kevin 
Kirchoff,  Branch  Chief,  Office  of. 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC.  450  Fifth 
Street,  NW,  Washington.  DC  20549  (tel. 
(202)  942-8090). 

Applicants'  Representation 

1.  The  Fund  is  a  Massachusetts 
business  trust  that  is  registered  under 
the  1940  Act  as  an  open-end 
management  investment  company.  The 
Fund  consists  of  three  series  which  are 
currently  oifered.  The  Fund  may  in  the 
future  issue  shares  of  additional  series. 

2.  The  Adviser,  a  Michigan 
corporation,  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
serves  as  the  investment  adviser  for  the 
Fund. 

3.  Shares  of  the  Fund  are  offered  to 
separate  accounts  of  Participating 
Insurance  Companies  to  serve  as 
investment  vehicles  for  variable  annuity 
and  variable  life  insurance  contracts 
(including  single  premium,  scheduled 
premium,  modified  single  premium  and 
flexible  premium  contracts) 
(collectively,  "Variable  Contracts"). 
These  separate  accounts  either  will  be 
registered  as  investment  companies 
under  the  1940  Act  or  will  be  exempt 
from  such  registration. 

4.  The  Participating  Insurance 
Companies  will  establish  their  own 
separate  accoimts  and  design  their  own 
Variable  Contracts.  Each  Participating 
Insurance  Company  will  have  the  legal 
obligation  of  satisfying  all  applicable, 
requirements  under  the  federal 
securities  laws.  The  role  of  the 
Insiu-ance  Products  Fimds  will  be 
limited  to  that  of  offering  their  shares  to 
separate  accounts  of  Participating 
Insiu'ance  Companies  and  to  Qualified 
Plans  and  fuffilling  the  conditions  set 
forth  in  the  appUcation  and  described 


later  in  this  notice.  Each  Participating 
Insiuance  Company  will  enter  into  a 
fund  participation  agreement  with  the 
Insurance  Products  Fund  in  which  the 
Participating  Insurance  Company 
invests. 

Applicants'  Legal  Analjrsis 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  thereof  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder, 
to  the  extent  necessary  to  permit  shares 
of  the  Instu-ance  Products  Funds  to  be 
offered  and  sold  to,  and  held  by:  (a) 
Variable  annuity  and  variable  life 
insurance  separate  accoimts  of  the  same 
life  insurance  company  or  of  any 
affiliated  life  insurance  company 
("mixed  funding");  (b)  separate 
accoimts  of  imaffiliated  life  insiu^nce 
companies  (including  both  variable 
annuity  and  variable  life  separate 
accounts)  ("shared  funding"):  and  (c) 
qualified  pension  and  retirement  plans 
outside  the  separate  account  context. 

2.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  These 
exemptions  are  available  only  where  all 
of  the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insiuer  or 
any  affiliated  life  insurance  company. 
Therefore,  the  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  if  the  scheduled 
premium  variable  life  insurance 
separate  account  owns  shares  of  a 
management  investment  company  that 
also  offers  its  shares  to  a  variable 
annuity  separate  account  of  the  same 
insuirance  company  or  an  affiliated 
insurance  company.  The  relief  granted 
by  Rule  6e-2(b)(15)  is  not  available  if 
the  scheduled  premium  variable  life 
insurance  separate  account  owns  shares 
of  an  underlying  management 
investment  company  that  also  offers  its 
shares  to  a  variable  annuity  separate 
account  of  the  same  insurance  company 
or  to  separate  accounts  funding  variable 
contracts  of  one  or  more  unaffiliated  life 
insurance  companies.  The  relief  granted 
by  Rule  6e-2(b)(15)  also  is  not  available 
if  the  shares  of  the  Insurance  Products 
Funds  also  are  sold  to  Qualified  Plans. 

3.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
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contracts  issued  through  a  separate 
amount  registered  under  the  1940  Act  as 
a  unit  investment  trust,  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act.  These  exemptions  are 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  exclusively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
ofiiarkig  either  scheduled  premium 
variable  lifie  insiirance  contracts  or 
fl«dble  premium  variable  life  insurance 
contracts,  or  both,  or  which  also  ofiiar 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insiuer  or  of  an 
affiliated  life  insurance  company. 
Therefore,  the  exemptions  provided  by 
Rule  6&-3(T)(b)(15)  are  available  if  the 
underl3nng  hmd  is  engaged  in  mixed 
funding,  but  are  not  available  if  the  fund 
is  engaged  in  shared  funding  or  if  the 
fund  sells  its  shares  to  Qualified  Plans. 

4.  Applicants  state  that  the  current  tax 
law  permits  the  Insurance  Products 
Funds  to  increase  their  asset  base 
through  the  sale  of  shares  to  Plans. 
Section  817(h)  of  the  Internal  Revenue 
Code  of  1986, 9s  amended  (the  "Code"), 
imposes  certain  diversification 
standards  on  the  underlying  assets  of 
Variable  Contracts.  The  Code  provides 
that  such  contracts  shall  not  be  treated 
as  an  annuity  contract  or  life  insurance 
contract  for  any  period  (and  any 
subsequent  period)  during  which  the 
investments  are  not  adequately 
diversified  in  accordance  with 
regulations  prescribed  by  the  Treasury 
Department.  Treasury  regulations 
provide  that,  to  meet  the  diversification 
requirements,  all  of  the  beneficial 
interests  in  an  investment  company 
must  be  held  by  the  segregated  asset 
accoimts  of  one  or  more  insurance 
companies.  The  regulations  do  contain 
certain  exceptions  to  this  requirement, 
however,  one  of  which  permits  shares  of 
an  investment  company  to  be  held  by 
the  trustee  of  a  qualified  pension  or 
retirement  plan  without  adversely 
afiiacting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  annuity  and  variable 
life  contracts  (Trees.  Reg.  §  1.817- 
5(f)(3)(iii)). 

5.  Applicants  state  that  the 
promulgation  of  Rides  6e-2  and  6e-3(T) 
preceded  the  issuance  of  these  Treasury 
regulations.  Applicants  assert  that, 
given  the  then  current  tax  law  the  sale 
of  shares  of  the  same  underlying  fund  to 
separate  accounts  and  to  Plans  could 
not  have  been  envisioned  at  the  time  of 


the  adoption  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15). 

6.  Applicants  request  relief  for  a  class 
or  classes  of  persons  and  transactions 
consisting  of  Participating  Insurance 
Companies  and  their  scheduled 
premium  variable  life  insurance 
separate  accoimts  and  flexible  premium 
variable  life  insurance  separate  accoimts 
(and,  to  the  extent  necessary,  any 
investment  adviser,  principal 
underwriter  and  depositor  of  such 
separate  accounts)  investing  in  any  of 
the  Insurance  Products  Funds. 

7.  Section  6(c)  authorizes  the 
Commission  to  grant  exemptions  from 
the  provisions  of  the  1940  Act,  and  rules 
thereunder,  if  and  to  the  extent  that  an* 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

Disqualification 

8.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  act  as  investment  adviser  to 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Sections  9(a)(1)  or  (2). 
Rules  6e-2(b)(15)(i)  and  (ii),  and  6e- 
3(T)(b)(15)(i)  and  (ii)  provide  partial 
exemptions  bom  Section  9(a)  under 
certain  circumstances,  subject  to  the 
limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
application  of  eligibility  restrictions  to 
affiliated  individuals  or  companies  that 
directly  participate  in  the  management 
or  adniinistration  of  the  underlying 
investment  company. 

9.  Applicants  state  that  the  relief  from 
Section  9(a)  provided  by  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15).  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  Applicants  assert  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  who  do  not 
directiy  participate  in  the 
administration  or  management  of  the 
Insurance  Products  Funds,  who  are 
employed  by  the  various  unaffiliated 
insurance  companies  (or  affiliated 
companies  of  Participating  Insurance 


Companies)  that  may  utilize  the 
Insurance  Products  Funds  as  the 
funding  medium  for  Variable  Contracts. 
Applicants  do  not  expect  the 
Participating  Insurance  Companies  to 
play  any  role  in  the  management  or 
administration  of  the  Insurance 
Products  Funds.  Applicants  assert, 
therefore,  that  applying  the  restrictions 
of  Section  9(a)  to  individuals  employed 
by  Participating  Insurance  Companies 
serves  no  regulatory  purpose. 

10.  Applicants  state  that  the  relief 
requested  should  not  be  affected  by  the 
proposed  sale  of  Insurance  Products 
Funds  to  Quafified  Plans  because  the 
Plans  are  not  investment  companies  and 
will  not  be  deemed  affiliates  solely  by 
virtue  of  their  shareholdings. 

Pass-Through  Voting 

11.  Applicants  submit  that  Rule  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii) 
assume  the  existence  of  a  "pass-through 
voting"  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account. 
Applicant  state  that  Rule  6e-2(b)(15)(iii) 
and  6e-3(T)(b)(15)(iii)  provide 
exemptions  from  the  pass-through 
voting  requirements  in  limited 
situations,  assuming  the  limitations  on 
mixed  and  shared  funding  imposed  by 
the  1940  Act  and  the  rules  thereunder 
are  observed.  More  specifically.  Rules 
6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  in  connection  with  the  voting  of 
shares  of  an  underlying  investment 
company  if  such  instructions  would 
require  such  shares  to  be  voted  to  cause 
an  underlying  investment  company  to 
make,  or  refi^dn  from  making,  certain 
investments  which  would  result  in 
changes  in  the  sub-classffication  or  . 
investment  objectives  of  such  company, 
or  to  approve  or  disapprove  any  contract 
between  an  investment  company  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insurance  regulatory  authority. 
In  addition.  Rules  6e-2(b)(15)(iii)(B)  and 
6e-3(T)(b)(l5)(iii)(B)  provide  that  an 
insurance  company  may  disregard 
contract  owners'  voting  instructions 
with  regard  to  changes  initiated  by  the 
contract  owners  in  the  investment 
company's  investment  policies, 
princip^  underwriter  or  investment 
adviser,  provided  that  disregarding  such 
voting  instructions  is  based  on  specific 
good  faith  determinations. 

12.  Shares  of  the  Insurance  Products 
Fund  sold  to  Qualified  Plans  will  be 
held  by  the  trustees  of  such  Plans  as 
required  by  Section  403(a)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA").  Section  403(a) 
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also  pni  vides  that  the  trustees  must 
have  e:|c^usive  authority  and  discretion 
to  maniBjge  and  control  the  Plan  with  two 
exceptit^ns:  (a)  when  the  Qualified  Plan 
expressly  provides  that  the  trustees  are 
subject  to  the  direction  of  a  named 
fiduciajcly  who  is  not  a  trustee,  in  which 
case  thia  trustees  are  subject  to  proper 
directions  made  in  accordance  with  the 
terms  df  the  Plan  and  not  contrary  to 
ERISAJ  ^d  (b)  when  the  authority  to 
manag^.  acquire  or  dispose  of  assets  of 
the  Quwified  Plan  is  delegated  to  one  or 
more  i^jtrestment  managers  pursuant  to 
Sectioi^  1402(c)(3)  of  ERISA.  Unless  one 
of  the  tihro  exceptions  stated  in  Section 
403(a)  ti|)plies,  the  Qualified  Plan 
trustee^fhave  exclusive  authority  and 
responsibility  for  voting  proxies.  Where 
a  named  fiduciary  appoints  an 
investnient  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shsjoes  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
the  named  fiduciary.  The  Quahfied 
Plans  mby  have  their  trustees  or  other 
fiducianes  exercise  voting  rights 
attribu^ble  to  investment  securities 
held  b^jthe  Qualified  Plans  in  their 
discretion.  A^ere  a  Qualified  Plan  does 
not  prdtide  Qualified  Plan  participants 
with  the  right  to  give  voting 
instruQdons.  Applicants  state  that  they 
do  not  fsiee  any  potential  for 
irrecoiK^able  material  conflicts  of 
interest  petween  or  among  Variable 
Contraa  holders  and  Plan  participants 
with  reflect  to  voting  of  the  respective 
Insurance  Products  Fund's  shares. 
Acconuigly,  Applicants  note  that, 
imlike  the  case  with  insurance  company 
separate  accounts,  the  issue  of  the 
resolution  of  material  irreconcilable 
conflicts  with  respect  to  voting  is  not 
presenj  iwith  respect  to  Qualified  Plans 

Plans  are  not  entitled  to  pass- 
voting  privileges.  Even  if  a 

~  Plan  were  to  hold  a 
interest  in  an  Insurance 

Fund,  the  Applicants  do  not 
believe  that  such  control  would 
disadvatitage  other  investors  in  such 
Insurai^ce  Products  Fimd  to  any  greater 
extent  Uian  is  the  case  when  any 
instituminal  shareholder  holds  a 
majoriw  of  the  voting  securities  of  any 
open-et^  management  investment 
compatw.  In  this  regard,  the  Applicants 
submit  mat  investment  in  an  Insurance 
ProdudtB  Fund  by  a  Qualified  Plan  will 
not  create  any  of  the  voting 
complications  occasioned  by  mixed 
funding;  or  share  funding. 

13.  /[pplicants  state  that  some  of  the 
Qualified  Plans  may  provide  for  the 
trustee(9),  investment  adviser(s)  or 
another  named  fiduciary  to  exercise 
voting  rights  in  accordance  with 


contro. 
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instructions  from  Qualified  Plan 
participants.  Applicants  state  that,  in 
such  cases,  the  purchase  of  shares  by 
such  Qualified  Plans  does  not  present 
any  complications  not  otherwise 
occasioned  by  mixed  or  shared  funding. 

Conflicts  of  Interest 

14.  Applicants  state  that  no  increased 
conflict  of  interest  would  be  presented 
by  the  granting  of  the  requested  relief. 
Applicants  submit  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  states.  In  this  regard.  Applicants 
note  that  when  different  Participating 
Insurance  Companies  are  domiciled  in 
different  states,  it  is  possible  that  the 
state  insurance  regulatory  body  in  a 
state  in  which  one  Participating 
Insurance  Company  is  domiciled  could 
require  action  Uiat  is  inconsistent  with 
the  requirements  of  other  insurance 
regulators  in  one  or  more  other  states  in 
which  other  Participating  Insurance 
Companies  are  domiciled.  The 
possibiUty,  however,  is  no  different  or 
greater  than  exists  when  a  single  insurer 
and  its  affiliates  ofiier  their  insurance 
products  in  several  states,  as  is  currently 
permitted. 

15.  AppUcants  state  that  affiliation 
does  not  reduce  the  potential,  if  any 
exists,  for  differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  set  forth  in  the  application 
and  later  in  this  notice  (which  are 
adapted  from  the  conditions  included  in 
Rule  6e-3(T)(b)(15))  are  designed  to 
safeguard  against  any  adverse  effects 
that  differences  among  state  regulatory 
requirements  may  produce.  If  a 
particular  state  insurance  regtilator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  the  affected 
insurer  may  be  required  to  withdraw  its 
separate  account's  investment  in  the 
relevant  Insurance  Products  Funds. 

16.  Applicants  also  assert  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  when  a  Participating 
Insurance  Company  could  disregard 
Variable  Contract  owner  voting 
instructions.  The  potential  for 
disagreement  is  limited  by  the 
requirements  that  disregarding  voting 
instructions  be  reasonable  and  based  on 
specified  good  faith  determinations. 
However,  if  the  Participating  Insurance 
Company's  decision  to  disregard 
Variable  Contract  owner  voting 
instructions  represents  a  minority 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Insurance  Products  Fimd,  to 


withdraw  its  separate  accoimt's 
investment  in  that  Insurance  Products 
Fund  and  no  charge  or  penalty  will  be 
imposed  upon  the  Variable  Contract 
owner,  as  a  result  of  such  withdrawal. 

17.  AppUcants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
an  Insurance  Products  Fund  with  mixed 
funding  would  or  should  be  materially 
different  from  what  those  policies 
would  or  should  be  if  such  Insurance 
Products  Fund  or  series  thereof  funded 
only  variable  annuity  or  variable  life 
insurance  contracts.  In  this  regard. 
Applicants  note  that  a  fund's  adviser  is 
legally  obUgated  to  manage  the  fimd  in 
accordance  with  the  fund's  investment 
objectives,  policies  and  restrictions  as 
weU  as  any  guidelines  established  by 
the  fund's  Board.  Applicants  submit 
that  no  one  investment  strategy  can  be 
identified  as  appropriate  in  a  particular 
insurance  product  or  to  a  Plan.  Each 
pool  of  variable  annuity  and  variable 
life  insurance  contract  owners  is 
composed  of  individiials  of  diverse 
financial  status,  age,  insurance  and 
investment  goals.  A  fund  supporting 
even  one  type  of  insurance  product 
must  accommodate  these  diverse  Actors 
in  order  to  attract  and  retain  purchasers. 
Applicants  submit  that  permitting 
mixed  and  shared  funding  will  provide 
economic  support  for  the  continuation 
of  the  Insurance  Products  Funds.  In 
addition,  permitting  mixed  and  shared 
funding  also  will  facilitate  the 
establishment  of  additional  series  of 
Insurance  Products  Fimds  serving 
diverse  goals. 

18.  As  noted  above,  Section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  annuity  contracts  and  variable 
life  insurance  contracts  held  in  the 
portfolios  of  management  investment 
companies.  Treasury  Regulation 

§  1.817-5{f){3)(iii),  which  established 
diversification  requirements  for  such 
portfolios,  specifically  permits,  among 
other  things,  "qualified  pension  or 
retirement  plans"  and  insurance 
company  separate  accounts  to  share  the 
same  underlying  investment  company. 
Therefore,  AppUcants  assert  that  neither 
the  Code,  nor  the  Treasury  regulations, 
nor  the  revenue  ndings  thereunder 
present  any  inherent  confUcts  of  interest 
if  the  Qualified  Plans,  variable  annuity 
separate  accounts,  and  variable  Ufe 
insurance  separate  accoimts  all  invest  in 
the  same  management  investment 
company. 

19.  while  there  are  differences  in  the 
manner  in  which  distributions  are  taxed 
for  variable  annuity  contracts,  variable   ' 
life  insurance  contracts  and  Plans, 
Applicants  state  that  the  tax 
consequences  do  not  raise  any  conflicts 
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of  interest.  When  distributions  are  to  be 
made,  and  the  separate  account  of  the 
Participating  Insurance  Company  or 
Qualified  Plan  cannot  net  purchase 
payments  to  make  the  distributions,  the 
separate  account  or  Qualified  Plan  will 
redeem  shares  of  the  Insurance  Products 
Funds  at  their  respective  net  asset 
values.  The  Qualified  Plan  will  then 
make  distributions  in  accordance  with 
the  terms  of  the  Plan  and  the 
Participating  Insurance  Company  will 
make  distribiitions  in  accordance  with 
the  terms  of  the  Variable  Contract. 

20.  Applicants  submit  that  the  ability 
of  the  Insurance  Products  Funds  to  sell 
their  respective  shares  directly  to 
Qualified  Plans  does  not  create  a 
"senior  security,"  as  such  term  is 
defined  under  Section  18(g)  uf  the  1940 
Act,  with  respect  to  any  Variable 
Contract  owner  as  opposed  to  a 
participant  under  a  Qualified  Plan.  As 
noted  above,  regardless  of  the  rights  and 
benefits  of  participants  imder  the 
Qualified  Plans,  or  Variable  Contract 
owners  under  their  Variable  Contracts, 
the  Qualified  Plans  and  the  separate 
accounts  of  Participating  Insurance 
Companies  have  rights  only  with 
respect  to  their  respective  shares  of  the 
Insurance  Products  Funds.  They  can 
redeem  such  shares  at  their  net  asset 
value.  No  shareholder  of  any  of  the 
Insurance  Products  Ftmds  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payments  of  dividends. 

21.  Applicants  assert  that  there  are  no 
conflicts  between  the  Variable  Contract 
owners  and  the  Plan  participants  with 
respect  to  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  The  basic 
premise  of  shareholder  voting  is  that  not 
all  shareholders  may  agree  with  a 
particular  proposal.  While  time- 
consuming,  complex  transactions  must 
be  undertaken  to  accomplish 
redemptions  and  transfers  by  separate 
accounts  trustees  of  Qualified  Plans  can 
quickly  redeem  shares  from  Insurance 
Products  Fimds  and  reinvest  in  other 
funding  vehicles  without  the  same 
regulatory  impediments  or,  as  in  the 
case  with  most  Qualified  Plans,  even 
hold  cash  or  other  liquid  assets  pending 
suitable  alternative  investment. 
Applicants  maintain  that  even  if  there 
should  arise  issues  where  the  interests 
of  Variable  Contract  owners  and  the 
interests  of  participants  in  Plans  are  in 
conflict,  the  issues  can  be  almost 
immediately  resolved  because  the 
trustees  of  the  Plans  can,  on  their  own, 
redeem  shares  out  of  the  Insurance 
Products  Funds. 

22.  Applicants  submit  that  mixed  and 
shared  funding  should  provide  benefits 


to  Variable  Contract  owners  by 
eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds.  Participating  Insurance 
Compeuiies  will  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  the  Adviser,  but  also  from 
the  cost  efficiencies  and  investment 
flexibility  afforded  by  a  larger  pool  of 
assets.  Kfixed  and  shared  funding  also 
would  permit  a  greater  amoimt  of  assets 
available  for  investment  by  the 
Insurance  Products  Funds,  thereby 
promoting  economies  of  scale,  by 
permitting  increased  safety  through 
greater  diversification  and  by  making 
the  addition  of  new  series  more  feasible. 
Therefore,  making  the  Insurance 
Products  Fimds  available  for  mixed  and 
shared  funding  will  encourage  mure 
insurance  companies  to  offer  Variable 
Contracts,  and  this  should  result  in 
increased  competition  with  respect  to 
both  Variable  Contract  design  and 
pricing,  which  can  be  expected  to  result 
in  more  product  variation  and  lower 
charges. 

23.  Applicants  assert  that  there  is  no 
significant  legal  impediment  to  - 
permitting  mixed  and  shared  funding. 
Separate  accounts  organized  as  unit 
investment  trusts  historically  have  been 
employed  to  acciunulate  shares  of 
mutual  funds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  do 
not  believe  that  mixed  and  shared 
funding,  and  sales  to  Qualified  Plans, 
will  have  any  adverse  federal  income 
tax  consequences. 

Applicants'  Conditioiis 

Applicants  have  consented  to  the 
following  conditions. 

1.  A  majority  of  each  Insurance 
Products  Fund's  Board  of  Trustees  or 
Directors  (each  a  "Board")  shall  consist 
of  persons  who  are  not  "interested 
persons"  thereof,  as  defined  by  Section 
2(a)(19)  of  the  1940  Act  and  the  rules 
thereunder  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  Board 
member  or  members,  then  the  operation 
of  this  condition  shall  be  suspended:  (a) 
For  a  period  of  45  days  if  the  vacancy 
or  vacancies  may  be  filled  by  the 
remaining  Board  members;  (b)  for  a 
period  of  60  days,  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies,  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  other  upon  application. 

2.  Each  Insurance  Products  Fund's 
Board  will  monitor  their  respective 
Insurance  Products  Fimd  for  the 
existence  of  any  material  irreconcilable 


conflict  among  the  interests  of  the 
Variable  Contract  owners  of  all  separate 
accounts  investing  in  the  Insurance 
Products  Fimds  and  of  the  Plan 
participants  and  Qualified  Plans 
investing  In  the  Insurance  Products 
Funds.  The  Board  will  determine  what 
action,  if  any,  shall  be  taken  in  response 
to  such  conflicts.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax  or 
securities  laws  or  regulations,  or  a 
public  ruUng,  private  letter  ruling,  no- 
action  or  interpretive  letter,  or  any 
similar  action  by  insurance,  tax  or 
securities  regulatory  authorities;  (c)  an 
administrative'or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  Of  the 
Insurance  Products  Funds  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
contract  owners,  variable  life  insurance 
contract  owners  and  trustees  of  the 
Plans;  (f)  a  decision  by  a  Participating 
Insurance  Company  to  disregard  the 
voting  instructions  of  Variable  Contract 
owners;  or  (g)  if  applicable,  a  decision 
by  a  Qualified  Plan  to  disregard  the 
voting  instructions  of  Plan  participants. 

3.  The  Adviser  (or  any  other 
investment  adviser  of  an  Insurance 
I^oducts  Fund),  any  Participating 
Insiuance  Company  and  any  Qualified 
Plan  that  executes  a  fund  participation 
agreement  upon  becoming  an  owner  of 
10%  or  more  of  the  assets  of  an 
Insurance  Products  Fund  (collectively, 
"Participants"),  will  report  any 
potentifd  or  existing  conflicts  to  the 
Board  of  any  relevant  Insurance 
Products  Fund.  Participants  will  be 
responsible  for  assisting  the  appropriate 
Board  in  carrying  out  its  responsibilities 
under  these  conditions  by  providing  the 
Board  with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  responsibility 
includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insiuance  Company  to  inform  tiie  Board 
whenever  Variable  Contract  owner 
voting  instructions  are  disregarded  and, 
if  pass-through  voting  is  applicable,  an 
obligation  by  each  Qualified  Plan  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Plan  participant 
voting  instructions.  The  responsibility 
to  report  such  information  and  conflicts 
and  to  assist  the  Boards,  will  be 
contractual  obligations  of  all 
Participating  Insurance  Companies  and 
Qualified  Plans  investing  in  the 
Insurance  Products  Funds  under  their 
respective  agreements  governing 
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partjidipation  in  the  Insurance  Products 
Funqlj  and  such  agreements  shall 
provide  that  these  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
inteii^ts  of  Variable  Contract  owners 
and, liif  applicable,  Plan  participants. 

4.  If  a  majority  of  an  Insiu'ance  Fimd's 
Board  members,  or  a  majority  of  the 
disinterested  Board  members,  determine 
that  &;  material  irreconcilable  conflict 
existist,  the  relevant  Participating 
Insurance  Coi£panies  and  Qualified 
Plan$i  shall,  at  their  own  expense  and  to 
the  e|)Hent  reasonably  practicable  as 
detet^ained  by  a  majority  of  the 
disiutjerested  Board  members,  take 
whatever  steps  are  necessary  to  remedy 
or  elUninate  the  material  irreconcilable 
conqjct,  including:  (a)  hi  the  case  of 
Qua]i)5ed  Plans,  withdrawing  the  assets 
allockble  to  some  or  all  of  the  Qualified 
Plans  from  the  Insiu-ance  Products  Fund 
and  ftinvesting  such  assets  in  a 
different  investment  medium;  (b)  in  the 
case  0f  Participating  Insurance 
Companies,  withdrawing  the  assets 
alloc^le  to  some  or  all  of  the  separate 
accol^ts  from  the  Insurance  Product 
Fundjor  any  series  thereof  and 
rein^ff  sting  such  assets  in  a  different 
invef^ent  medium,  including  another 
serie^i  of  an  Insurance  Product  Fund  or 
anothiar  Insurance  Product  Fund,  or 
subn^tting  the  question  as  to  whether 
suchJ  Segregation  should  be 
implje^ented  to  a  vote  of  all  affected 
Variable  Contract  owners  and,  as 
apprppriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  variable 
annqjty  or  variable  life  insurance 
contract  owners  of  one  or  more 
Parti|::^pating  Insurance  Companies)  that 
votei  ^  favor  of  such  segregation,  or 
~        i  to  the  affected  Variable  Contract 
!  the  option  of  making  such  a 
};  and  (c)  establishing  a  new 
^red  management  investment 

ly  or  managed  separate  amoimt. 
iterial  irreconcilable  conflict 
arises  because  of  a  decision  by  a 
Partiopating  Insurance  Company  to 
disrej^d  Variable  Contract  owner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote  then  the 
Partiapating  Insiuance  Company  may 
be  required,  at  the  election  of  the 
Insurance  Products  Fund,  to  withdraw 
the  ih^urer's  separate  account 
inveillment  in  such  Insurance  Products 
Funqi  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
If  a  material  irreconcilable  conflict 
arises!  because  of  a  Qualified  Plan's 
decisibn  to  disregard  Plan  participant 
votidg  instructions,  if  applicable,  and 
that  ^ibcision  represents  a  minority 
positi  m  or  would  preclude  a  majority 


vote,  the  Qualified  Plan  may  be 
required,  at  the  election  of  the  Insuraflce 
Products  Fund,  to  withdraw  its 
investment  in  such  Insiu'ance  Products 
Fund,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 

The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insiu^nce  Companies  and 
Qualified  Plans  under  their  agreements 
governing  participation  in  the  Insurance 
Products  Fimds,  and  these 
responsibilities  shall  be  carried  out  with 
a  view  only  to  the  interests  of  the 
Variable  Contract  OMmers  and  Plan 
participants. 

5.  For  piuposes  of  Condition  4,  a 
majority  of  the  disinterested  Board 
members  of  the  applicable  Board  shall 
determine  whether  or  not  any  proposed 
action  adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  the  relevant  Insurance  Products 
Fund  or  the  Adviser  (or  any  other 
investment  adviser  of  the  Insurance 
Products  Funds)  be  required  to  establish 
a  new  fimding  mediiun  for  any  Variable 
Contract.  No  Participating  Insurance 
Company  shall  be  required  by  Condition 
4  to  establish  a  new  funding  medium  for 
any  Variable  Contract  if  any  offer  to  do 
so  has  been  declined  by  vote  of  a 
majority  of  the  Variable  Contract  owners 
materially  and  adversely  affected  by  the 
material  irreconcilable  conflict.  Further, 
no  Qualified  Plan  shall  be  required  by 
Condition  4  to  establish  a  new  funding 
medium  for  any  Qualified  Plan  if:  (a)  A 
majority  of  Plan  participants  materially 
and  adversely  affected  by  the  material 
irreconcilable  conflict  vote  to  decline 
such  offer;  or  (b)  pursuant  to  governing 
Plan  dociunents  and  applicable  law,  the 
Plan  makes  such  decision  without  a 
Plan  Participant  vote. 

6.  The  determination  of  the  Board  of 
the  existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  in  writing  promptly  to  all 
Participating  Insurance  Companies  and 
Qualified  Plans. 

7.  Participating  Insiuance  Companies 
will  provide  pass-through  voting 
privileges  to  Variable  Contract  owners 
who  invest  in  registered  separate 
accounts  so  long  as  and  to  the  extent 
that  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  Variable 
Contract  owners.  As  to  Variable 
Contracts  issued  by  unregistered 
separate  accounts,  pass-through  voting 
privileges  will  be  extended  to 
participants  to  the  extent  granted  by 
issuing  insurance  companies.  Each 


Participating  Insurance  Company  will 
also  vote  shares  of  the  Insurance 
Products  Fund  held  in  its  separate 
accounts  for  which  no  voting 
instructions  from  contract  owners  are 
timely  received,  as  well  as  shares  of  the 
Insurance  Products  Funds  which  it 
owns,  in  the  same  proportion  as  those 
shares  of  the  Insurance  Products  Funds 
for  which  voting  instructions  from 
contract  owners  are  timely  received. 
Participating  Insurance  Companies  will 
be  responsible  for  assuring  that  each  of 
their  registered  separate  accounts 
participating  in  the  Insurance  Products 
Fimds  calculates  voting  privileges  in  a 
manner  consistent  with  other 
Participating  Insiuance  Companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  al!  other 
registered  separate  accoimts  investing  in 
the  Insurance  Products  Fund  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
luider  their  agreements  governing 
participating  in  the  Insurance  Products 
Funds.  Each  Plan  will  vote  as  required 
by  applicable  law  and  governing  Plan 
documents. 

8.  All  reports  of  potential  or  existing 
conflicts  received  by  the  Board  of  an 
Insurance  Products  Fimd  and  all  Board 
action  with  regard  to  determining  the 
existence  of  a  conflict,  notifying 
Participants  of  a  confhct,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  meetings  of  the  appropriate  Board  or 
other  appropriate  records,  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

9.  Each  Insurance  Products  Fund  will 
notify  all  Participating  Insurance 
Companies  that  separate  disclosure  in 
their  respective  separate  account 
prospectuses  may  be  appropriate  to 
advise  accoimts  regarding  the  potential 
risks  of  mixed  and  shared  funding.  Each 
Insiu-ance  Products  Fimd  shall  disclose 
in  its  prospectus  that:  (a)  The  Insurance 
Products  Fund  is  intended  to  be  a 
funding  vehicle  for  variable  annuity  and 
variable  life  insurance  contracts  offered 
by  various  insurance  companies  and  for 
quahfied  pension  and  retirement  plans; 
(Id)  due  to  differences  of  tax  treatment 
and  other  considerations,  the  interests 
of  Variable  Contract  owners 
participatingJn  the  Insurance  Products 
Fimd  and/or  the  interests  of  Qualified 
Plans  investing  in  the  Insurance 
Products  Fund  may  at  some  time  be  in 
conflict;  and  (c)  the  Board  will  monitor 
events  in  order  to  identify  any  material 
conflicts  and  to  determine  what  action, 
if  any  should  be  taken  in  response  to 
any  such  conflict. 


44976 


Federal  Register/Vol.  64,  No.  159 /Wednesday,  August  18,  ig99/Notices 


10.  Each  Insiirance  Products  Fund 
wiU  comply  with  all  provisions  of  the 
1940  Act  requiring  voting  by 
shareholders  (for  these  purposes, 
shareholders  will  be  the  persons  having 
a  voting  interest  in  the  shares  of  the 
Insurance  Products  Funds),  and  in 
particular,  the  Insiuance  Products 
Funds  either  will  provide  for  annual 
shareholder  meetings  (except  insofar  as 
the  Commission  may  interpret  Section 
16  of  the  1940  Act  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  1940  Act,  as  well  as  with  Section 
16(a)  of  the  1940  Act  and,  if  and  when 
applicable.  Section  16(b)  of  the  1940 
Act.  Further,  each  Insurance  Products 
Fimd  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  Board 
members  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

11.  If  and  to  the  extent  that  Rules  6e- 
2  or  6e-3(T)  imder  the  1940  Act  are 
amended,  or  Rule  6e-3  under  the  1940 
Act  is  adopted,  to  provide  exemptive 
relief  from  any  provision  of  the  1940 
Act  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  or 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  the  Application,  then  the 
Insurance  Products  Funds  and/or  the 
Participants,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  or  6e-3(T),  as 
amended,  or  proposed  Rule  6e-3,  as 
adopted,  to  the  extent  such  Rules  are 
applicable. 

12.  The  Participants  and/or  their 
Adviser,  at  least  annually,  shall  submit 
to  each  Board  such  reports,  materials  or 
data  as  each  Board  may  reasonably 
request  so  that  the  Board  may  fully  carry 
out  obligations  imposed  upon  it  by  the 
conditions  contained  in  the 
Application.  Such  reports,  materials  and 
data  shall  be  submitted  more  frequently 
if  deemed  appropriate  by  the  Bo^.  The 
obligations  of  the  Participants  to 
provide  these  reports,  materials  and 
data  to  the  Board  when  the  Board  so 
reasonably  requests,  shall  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Insurance  Products 
Funds. 

13.  If  a  Qualified  Plan  should  ever 
become  a  holder  of  10%  or  more  of  the 
assets  of  an  Insurance  Products  Fund, 
such  Plan  will  execute  a  participation 
agreement  with  the  Insurance  l4oducts 
Fund  that  includes  the  conditions  set 
forth  herein  to  the  extent  applicable.  A 
Qualified  Plan  will  execute  an 
application  containing  an 


acknowledgment  of  this  condition  upon 
suAi  Plan's  initial  purchase  of  the 
shares  of  any  Insurance  Products  Fund. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assot  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-21359  Filed  8-17-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  No.  34-41721;  Hie  No.  SR-Amex- 
9»-31] 

Self-Regulatory  Organizationa; 
American  Stock  Exchange  LLC;  Order 
Approving  Propoaed  Rule  Ctumge  and 
Amendment  Noe.  1  and  2  Thereto  and 
Notice  of  niing  and  Order  Granting 
Accelerated  Approval  to  AmefKknent 
No.  3  to  the  ProfMeed  Rule  Change 
Relating  to  Opttona  on  the  Cure  for 
Cancer  Common  Stodt  Index 

L  Introduction 

On  August  14, 1998,  the  American 
.  Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
authorize  options  on  the  Cure  for  Cancer 
Common  Stock  Index  ("Index").  The 
Exchange  submitted  Amendment  No.  1 
to  its  proposal  on  January  28, 1999,^ 
Amendment  No.  2  on  February  24, 
1999,"  and  Amendment  No.  3  on  May 
19, 1999.5 


M5U.S.C.  78s(bHl). 

^17CFR240.19b-4. 

^  See  Amended  Rule  19b— 4  Filing  ("Amendment 
No.  1"). 

*  See  Letter  from  Scott  Van  Hatten,  Legal  Counsel, 
Amex,  to  Richard  Strasser.  Assistant  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  February  23,  1999 
("Amendment  No.  2"). 

>  In  Amendment  No.  3,  the  Exchange  submitted 
a  revised  list  of  component  securities  for  the  Index 
and  confirmed  that  the  revised  list  of  component 
securities  satisfied  all  of  the  criteria  set  forth  in  the 
notice.  See  Letter  from  Scott  Van  Hatten,  Legal 
Counsel,  Amex,  to  Richard  Strasser,  Assistant 
Director,  Division.  Commission,  dated  May  17, 1999 
("Amendment  No.  3"). 


The  proposed  rule  change,  including 
Amendment  Nos.  1  and  2,  was 
published  for  comment  in  the  Federal 
Register  on  March  4, 1999.^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal,  as  amended. 

n.  Description  of  Piroposal 

A.  General 

The  Exchange  proposes  to  trade 
standardized  options  on  the  Index,  a 
cash-settled  narrow  based  index 
developed  by  the  Amex.  The  Index  is 
composed  of  the  stocks  of  twelve 
companies  engaged  in  the  research, 
creation,  development  and  production 
of  cancer  fighting  drugs,  treatments  and 
processes.  'The  Exchange  will  use  an 
equal  dollar  weighted  methodology  to 
cdculate  the  Index.  ^  The  Index  was 
initialized  at  a  level  of  100.00  as  of  the 
close  of  trading  on  December  31, 1992. 

B.  Eligibility  Standards  for  Index 
Components 

Amex,  as  developer  of  the  Index,  is 
responsible  for  selecting  and 
maintaining  the  companies  to  be 
included  in  the  Index.  The  Exchange 
represents  that  the  Index  conforms  Math 
the  criteria  of  Exchange  Rule  901C  for 
including  stocks  in  an  index  on  which 
standardized  options  trade.  In  addition, 
all  of  the  component  securities  currently 
meet  the  following  standards:  (l)  Each 
component  has  a  market  capitalization 
of  at  least  $75  million,  except  one  that 
has  a  market  value  of  at  least  $50 
million  and  accoimts  for  no  more  than 
10%  of  the  weight  of  the  Index;  (2)  more 
than  80%  of  the  weight  of  the  Index  is 
accounted  for  by  securities  each  having 
a  trading  volume  of  not  less  than 
1,000,000  shares  over  each  of  the  last  six 
months  and  the  remaining  20%  of  the 
weight  of  the  Index  is  accounted  for  by 
components  having  a  trading  volume  of 
not  less  than  850,000  shares  over  each 
of  the  last  six  months,^  (3)  at  least  75% 
of  the  Index's  components  and  its 
numerical  index  value  currently 
imderlie  standardized  options;  (4) 
foreign  coimtry  securities  or  American 
Depositary  receipts  ("ADR")  thereon  are 


"  See  Securities  Exchange  Act  Release  No.  41100 
(February  24, 1999),  64  FR  10512. 

'  See  infra  Section  Il.C.  entitled  "Index 
Calculation"  for  a  description  of  this  calculation 
method. 

■  Previously,  one  component  of  the  Index 
specifically  agreed  to  by  the  Commission  was 
permitted  to  have  a  trading  voltune  of  not  less  than 
350,000  shares.  However,  because  the  Amex  revised 
the  component  securities  comprising  the  Index  (see 
Amendment  No.  3.  supra  note  5),  this  provision  is 
no  longer  needed.  Telephone  conversation  between 
Scott  Van  Hatten,  Legal  Counsel,  Amex,  and  Terri 
Evans,  Attorney,  Division,  Commission,  on  May  21, 
1999. 


C.  Ind$t  Cal 
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not  cuif^ntly  represented  in  the  Index; 
(5)  all  damponent  stocks  are  either  listed 
on  the  New  York  Stock  Exchange 
("NYSei'),  Amex,  or  traded  through  the 
faciliti^t  of  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
Systeni  ("Nasdaq")  and  are  reported 
Nationi!  Market  System  ("NMS") 
securities;  and  (6)  no  component 
security  represents  more  than  25%  of 
the  weight  of  the  Index,  and  the  five 
highest  jMreighted  component  seciuities 
in  the  ibdex  do  not  in  the  aggregate 
accoimjtlfor  more  than  60%  of  the 
weight  of  the  Index." 

The  E^cchange  believes  the  potential 
for  manipulation  of  the  Index  is 
minimiaed  for  the  following  reasons:  (1) 
No  single  component  dominates  the 
Index,  urhich  is  equal  dollar  weighted, 
with  e^ih  component  constituting 
appro^d^ately  8.3%  of  the  Index;  (2)  at 
least  7^%  of  die  value  of  the  Index  is 
accoudtpd  for  by  stocks  which  currently 
underlie  standardized  options;  and  (3) 
the  component  stocks  are  substantial 
and  liqniid,  having  an  average  market 
capital)tation  of  $402.47  million,  an 
averag^  of  26.57  million  shares 
outstanding,  and  a  six-month  average 
month  y  trading  volume  of  5.8  million 
shares,  ip 

C.  Indix  Ckilculation 

The  qidex  will  be  calculated  by  the 
Amex  tiising  an  "equal  dollar  weighted" 
methodology  designed  to  ensure  that 
each  of  the  component  securities  is 
represdiited  in  an  approximately  equal 
dollar  kfnount  in  the  Index.  The 
followiikg  is  a  description  of  the 
method  3logy.  As  of  the  market  close  on 
December  31, 1992,  a  portfolio  of  stocks 
was  established  representing  an 
investment  of  approximately  $100,000 
in  the  $tock  (roimded  to  the  nearest 
whole  jshare)  of  each  of  the  companies 
in  the  lidex.  The  value  of  the  Index 
equals  tbe  current  market  value  [i.e., 
based  on  U.S.  primary  market  prices)  of 
the  siun  of  the  assigned  number  of  share 
of  each  of  the  stocks  in  the  Index 
portfoliib  divided  by  the  Index  divisor. 
The  Intjex  divisor  was  initially 
detem^&ied  to  yield  the  benchmark 
value  a^  100.00  as  of  the  close  of  trading 
on  DecWber  31, 1992.  Quarterly, 
followmg  the  close  of  trading  on  the 
third  naday  of  February,  May  August 
and  November,  the  Index  portfolio  will 
be  adjusted  by  changing  the  niunber  of 
whole  sihares  of  each  component  stock 
so  that  ^ach  company  is  again 
represented  in  "equal"  dollar  amoimts. 


sltitc 

!  Aine 


3  The  Aknex  conflnned  that  the  individual 
compone*t  securities  satisfy  all  of  the  criteria  set 
forth  in  tl^e  notice.  See  Amendment  No.  3,  supra 
note  5. 

>°See|Amendment  No.  3.  supra  note  5. 


If  necessary,  a  divisor  adjustment  is 
made  during  the  rebalancing  to  ensure 
continuity  of  the  Index's  value.  The 
newly  adjusted  portfolio  becomes  the 
basis  for  the  Index's  value  on  the  first 
trading  day  following  the  quarterly 
adjustment. 

As  noted  above,  the  number  of  shares 
of  each  component  stock  in  the  Index 
portfolio  remain  fixed  between  quarterly 
reviews  except  in  the  event  of  certain 
types  of  corporate  actions  such  as  the 
payment  of  a  dividend  other  than  an 
ordinary  cash  dividend,  stock 
distribution,  reorganization, 
recapitali2Mtion,  or  similar  event  with 
respect  to  the  component  stocks.  In  a 
merger  or  consolidation  of  an  issuer  of 
a  component  stock  if  the  stock  remains 
in  the  index,  the  niunber  of  shares  of 
that  security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  stock  addition 
or  replacement,  the  average  dollar  value 
of  the  remaining  components  will  be 
calculated  and  Uiat  amoimt  invested  in 
the  stock  of  the  new  component  to  the 
nearest  whole  share.  In  all  cases,  the 
divisor  vnll  be  adjusted,  if  necessary,  to 
ensure  Index  continuity. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calucated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B. 

D.  Index  Maintenance 

The  Index  will  be  maintained  by  the 
Exchange  consistent  with  it  original 
purpose  (i.e.,  to  include  components 
engaged  in  the  research,  creation, 
development  and  production  of  cancer 
fighting  drugs,  treatments  and 
processes).  As  stated  above,  the  number 
of  shares  of  each  component  stock  in  the 
Index  portfolio  will  remain  fixed 
between  quarterly  rebalances  except  in 
the  event  of  certain  types  of  corporate 
actions.  If  necessary  in  order  to 
maintain  continuity  of  the  Index,  its 
divisor  may  be  adjusted  to  reflect 
certain  events  relating  to  the  component 
stocks.  These  events  include,  but  are  not 
limited  to,  stock  distributions,  stock 
splits,  reverse  stock  splits,  spin-offs, 
certain  rights  issuance, 
recapalitalizations,  reorganizations,  and 
mergers  and  acquisitions.  All  stock 
replacement  and  the  handling  of  non- 
routine  corporate  actions  will  be 
announced  at  least  ten  business  days  in 
advance  of  such  effective  change, 
whenever  possible.  The  Exchange  will 
make  this  information  available  to  the 


public  through  dissemination  of  an 
information  circular. 

The  Exchange  will  maintain  the  Index 
so  that  (1)  the  Index  is  comprised  of  no 
less  than  nine  component  securities;  (2) 
the  component  securities  constituting 
the  top  90%  of  the  Index  by  weight,  will 
have  a  minimmn  market  capitalization 
of  $75  million  and  the  component 
stocks  constituting  the  bottom  10%  of 
the  Index,  by  weight,  may  have  a 
minimum  market  capitalization  of  $50 
million;  (3)  75%  of  the  Index's 
niunerical  index  value  will  meet  the 
then  current  criteria  for  standardized 
option  trading  set  forth  in  Amex  Rule 
915,  except  that  one  component 
included  in  the  75%  may  meet  the  then 
current  criteria  set  fort^  in  Amex  Rule 
916  if  submitted  tu  aad  appioved  by  the 
Commission,  ^^  (4)  foreign  country 
securities  or  ADRs  thereon  that  are  not 
subject  to  comprehensive  surveillance 
agreements  will  not  In  the  aggregate 
represent  more  than  20%  of  the  weight 
of  the  Index;  (5)  all  component  stocks 
will  either  be  listed  on  Amex,  NWE,  or 
Nasdaq/NMS;  and  (6)  each  of  the' 
component  stocks  shall  have  a 
minimum  monthly  trading  volume  of  at 
least  500,000  shares  for  each  of  the  last 
six  months,  except  that  for  each  of  the 
lowest  weighted  components  in  the 
Index  that  in  the  aggregate  accoimt  for 
no  more  than  10%  of  the  weight  of  the 
Index,  trading  volume  must  be  at  least 
400,000  shares  for  each  of  the  last  six 
months.  ^^ 

The  Exchange  shall  not  open  for 
trading  any  additional  option  series 
shoidd  the  Index  fail  to  satisfy  any  of 
the  maintenance  criteria  set  forth  above 
unless  such  failure  is  determined  by  the 


II  The  Commission  previously  agreed  to  a 
specific  component  security  that  could  satisfy 
Amex  Rule  916  in  lieu  of  Ainex  Rule  915.  The 
Index,  however,  no  longer  needs  this  specific 
component  to  satisfy  the  75%  requirement. 
Nevertheless,  the  Amex  has  requested  that  it  be 
allowed  the  flexibility  to  have  any  one  of  the 
components  meet  the  maintenance  requirements  in 
Amex  Rule  916  in  complying  with  the  75%  options 
eligibility  requirement  should  that  be  necessary  in 
the  future.  Telephone  conversation  between  Scott 
Van  Hatten,  Legal  Counsel.  Amex.  and  Terri  Evans, 
Attorney,  Division,  Commission,  on  May  21, 1999. 
The  Commission  has  determined  to  allow  Amex  to 
utilize  the  exception  in  maintaining  the  Index 
provided  that  Amex  submits  to  the  Commission  for 
its  review  and  approval  the  proposed  security  that 
would  satisfy  Amex  Rule  916  in  lieu  of  Amex  Rule 
915.  The  factors  the  Commission  will  examine  in 
determining  whether  to  permit  Amex  to  utilize 
Amex  Rule  916  standards  include,  among  other 
things,  the  security's  market  capitalization,  daily 
and  six  month  trading  volume,  and  the  last  six 
months  price  history. 

>'  The  Amex  raised  the  trading  volume  limit  for 
the  bottom  10%  of  the  weight  of  the  Index  from 
350,000  to  400,000  shares.  Telephone  conversation 
between  Scott  Van  Hatten.  Legal  Counsel,  Amex, 
and  Terri  Evans,  Attorney,  Division,  Commission, 
on  May  21.1999. 
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Exchange  not  to  be  significant  and  the 
Commission  concurs  in  that 
determination. 

E.  Expiration  and  Settlement 

The  exercise  settlement  value  for  all 
of  the  Index's  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  stocks.  In  the 
case  of  securities  traded  through  the 
Nasdaq  system,  the  first  reported  regular 
way  sale  price  will  be  used.  If  any 
component  stock  does  not  open  for 
trading  on  its  primary  market  on  the  last 
trading  day  before  expiration,  then  the 
prior  day's  last  sale  price  will  be  used 
in  the  c^culation.^^ 

F.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  European  style  (i.e.,  exercises 
permitted  at  expiration  only)  and  cash 
settled.  Standard  option  trading  hours 
(9:30  a.m.  to  4:02  p.m.  (ET))  will  apply. 
The  options  on  the  Index  will  expire  on 
the  Saturday  following  the  third  Friday 
of  the  expiration  month.  The  last  trading 
day  in  an  e^Cpiring  option  series  will 
normally  be  the  second  to  last  business 
day  preceding  the  Saturday  following 
the  third  Friday  of  the  expiration  month 
(normally  a  Thursday).  Trading  in 
expiring  options  will  cease  at  the  close 
of  trading  on  the  last  trading  day. 

G.  Listing  of  Long-Term  Options  on  the 
Full  or  Reduced  Value  of  the  Index 

The  Exchange  plans  to  list  option 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
March  cycle.  In  addition,  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  and  FLEX  Index 
options  ^*  may  be  traded  on  the  Index. 


'^The  Commission  notes  that  pursuant  to  Article 
XVn,  Section  4  of  the  Options  Clearing 
Corporation's  ("CXX")  by-laws.  OCC  is  empowered 
to  fix  an  exercise  settlement  amount  in  the  event 
it  determines  a  current  index  value  is  unreported 
or  otherwise  unavailable.  Further,  OCC  has  the 
authority  to  fix  an  exercise  settlement  amount 
whenever  the  primary  market  for  the  securities 
representing  a  substantial  part  of  the  value  of  an 
underlying  index  is  not  open  for  trading  at  the  time 
when  the  current  index  value  [i.e.,  the  value  used 
for  exercise  settlement  purposes)  ordinarily  would 
be  determined.  See  Securities  Exchange  Act  Release 
No.  37315  (June  17,  1996),  61  FR  42671  (order 
approving  SR-OCC-95-19). 

'*  See  Securities  Exchange  Act  Release  No.  39928 
(April  28. 1998).  63  FR  25130  (May  6, 1998) 
(approving  FLEX  options  trading  on  all  indices, 
including  stock  index  industry  groups).  The 
Commission  notes  that  the  Amex  has  established 
position  limits  for  industry  index  FLEX  options  at 
four  times  the  position  limits  for  standard  options 
on  the  respective  underlying  industry  index. 
Therefore,  in  the  present  case,  the  position  limit 
could  not  exceed  60,000  contracts.  Telephone 
conversation  between  Scott  Van  Hatten,  Legal 
Counsel,  Amex,  and  Terri  Evans,  Attorney, 
Division,  Commission,  on  August  9.  1999. 


Instead  of  such  long-term  options  on  a 
full  value  Index  level,  the  Exchange  may 
list  long-term,  reduced  value  put  and 
call  options  based  on  one-tenth  (1/lOth) 
of  the  Index's  full  value.  The  interval 
between  expirations  months  for  either  a 
full  value  or  reduced  value  long-term 
option  will  not  be  less  than  six  months. 
The  trading  of  any  long-term  options, 
either  full  or  reduced  value,  would  be 
subject  to  the  same  rules  that  govern  the 
trading  of  all  the  Exchange's  index 
options,  including  sales  practice  rules, 
margin  requirements  and  floor  trading 
procediues,  and  all  options  will  have 
European  style  exercise. 

H.  Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  980C  will  apply  to  the 
trading  of  option  contracts  based  on  the 
Index.  These  Exchange  Rules  cover 
issues  such  as  surveillance,  exercise 
prices  and  position  limits.  The  Index  is 
deemed  to  be  a  Stock  Index  Option 
under  Amex  Rule  90lC(a)  and  a  Stock 
Index  Industry  Group  under  Amex  Rule 
900C(b)(l).  With  respect  to  Amex  Rule 
903C(b),  the  Exchange  proposes  to  list 
near-the-money  {i.e.,  within  ten  points 
above  or  below  the  current  Index  value) 
option  series  on  the  Index  at  2V2  point 
strike  (exercise)  price  intervals  when  the 
value  of  the  Index  is  below  200  points. 
In  addition,  the  Exchange  expects  that 
the  review  required  by  Amex  Rule 
904C(c)  will  result  in  a  position  limit  of 
15,000  contracts  with  respect  to  options 
on  this  Index. 

/.  Surveillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  options  on 
the  Index.  These  procedures  include 
complete  access  to  trading  activity  in 
the  underlying  securities.  Further,  the 
Intermarket  Surveillance  Group  ("ISG") 
Agreement,  dated  July  14, 1983,  as 
amended  on  January  29, 1990,  will  be 
applicable  to  the  trading  of  options  on 
the  Index.  15 


'5  ISG  was  formed  on  July  14, 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement,  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29,  1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement.  January  29,  1990. 
The  members  of  the  ISG  are:  Amex;  the  Boston 
Stock  Exchange,  Inc.;  the  Chicago  Board  Options 
Exchange  Inc.;  the  Chicago  Stock  Exchange,  Inc.: 
the  National  Association  of  Securities  Dealers.  Inc.; 
the  NYSE:  the  Pacific  Exchange.  Inc.;  and  the 
Philadelphia  Stock  Exchange,  Inc.  Because  of 
potential  opportunities  for  trading  abuses  involving 


m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
seciuities  exchange,^^  and  in  particular, 
with  the  requirements  of  Section 
6(b)(5).i'  Specifically,  the  Commission 
finds  that  the  trading  of  options  on  the 
Index,  including  FLEX  and  long  term 
full-value  and  reduced  value  index 
options,  will  serve  to  promote  the 
public  interest  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  an  additional  means  to  hedge 
exposure  to  market  risk  associated  with 
stocks  in  the  cancer  research  industry.'* 

The  trading  of  options  on  the  Index 
and  reduced-value  Index,  however, 
raises  several  issues  relating  to  index 
design,  customer  protection, 
surveillance  and  market  impact.  The 
Commission  believes,  for  the  reasons 
discussed  below,  that  the  Amex 
adequately  has  addressed  these  issues. 

A.  Index  Design  and  Structure 

The  Commission  believes  it  is 
appropriate  for  the  Exchange  to 
designate  the  Index  as  narrow-based  for 
purposes  of  index  options  trading.  The 
Index  is  comprised  of  a  limited  number 
of  stocks  intended  to  track  a  discrete 
industry  group:  the  cancer  research 
sector  of  the  stock  market.  Accordingly, 
the  Commission  believes  it  is 
appropriate  for  the  Amex  to  apply  its 
rules  governing  narrow-based  index 
options  to  trading  in  the  proposed  Index 
options.*^ 


a  majority  c 
and  relative 


stock  index  futures,  stock  options,  and  the 
underlying  stock,  and  the  need  for  greater  sharing 
of  surveillance  information  for  these  potential 
intermarket  trading  abuses,  the  major  stock  index 
futures  exchanges  [e.g.,  the  Chicago  Mercantile 
Exchange  and  the  Chicago  Board  of  TradeJ  joined 
the  ISG  as  affiliate  members  in  1990. 

<"In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.Q  78c(0. 

"15U.S.C.  78f(b)(5). 

'■Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading^ 
of  listed  options  in  the  Index  will  provide  investors 
with  a  hedging  vehicle  that  should  reflect  the 
overall  movement  of  the  stocks  representing 
companies  in  the  cancer  research  sector  in  the  U.S. 
markets. 

•'See  supra  Section  Il.H.  entitled  "Exchange 
Rules  Applicable  to  Stock  Index  Options." 
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The  I  Commission  also  believes  that  the 
liquid  1  narkets,  relatively  large 
capita  [  zations  of  the  stocks  comprising 
a  ma)(  fity  of  the  weight  of  the  Index, 
and  ralfative  weightings  of  the  Index's 
component  stocks  minimize  the 
potential  for  manipulation  of  the  Index. 
First,  iiost  of  the  stocks  are  actively 
traded.)  The  minimum  monthly  trading 
volum9  in  the  aforementioned  top 
weighjted  component  stocks  of  the  Index 
as  of  May  14, 1999,  ranged  from  2.11 
million  to  5.81  million  shares.  Second 
the  market  capitalization  of  those  stocks 
are  relatively  large,  ranging  from 
roughly  $117.66  million  to  $1.19  billion. 
Third;  because  the  Index  is  equal  dollar 
weighted,  no  one  particular  stock  or 
groupi  of  stocks  dominates  the  Index.  In 
addition,  the  Commission  notes  that  the 
Exchange  will  review  and  maintain  the 
Index  consistent  with  its  original 
purpoi^.  Fourth,  the  Index  will  be 
maintajined  so  that  in  addition  to  the 
other  ttaintenance  criteria  discussed 
above  in  Section  II.D.,  at  each 
rebalancing,  at  least  75%  of  the  Index's 
numerical  value  will  be  composed  of 
securities  eligible  for  standardized 
optioil$  trading,  except  that  one 
compMient  included  in  the  75%  and 
speci$cally  agreed  to  by  the 
Commission  may  meet  the  then  ciirrent 
criter^  set  forth  in  Amex  Rule  916. 
Finality,  the  Commission  believes  that 
Amex!'^  existing  mechanisms  to  monitor 
tradii^  activity  in  the  component  stocks 
of  thei  index,  or  options  on  those  stocks 
in  the  tndex  will  help  deter  as  well  as 
detect  bny  illegal  activity. 

B.  Cusiower  Protection 

The!  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public 'customers  must  be  in  place 
before  Ihe  trading  of  sophisticated 
financial  instruments,  such  as  options 
on  the  llndex,  can  conunence  on  a 
national  securities  exchange.  The 
Commission  notes  that  the.  trading  of 
stand^dized  exchange-traded  options 
occurs!  in  an  environment  that  is 
desigii0d  to  ensure,  among  other  things, 
that:  (1)  The  special  risks  of  options  are 
disclosed  to  public  customers;  (2)  only 
investors  capable  of  evaluating  and 
beariii^  the  risks  of  options  trading  are 
enga^ad  in  such  trading,  and  (3)  special 
compliance  procedures  are  applicable  to 
optio|ii$  accounts.  Accordingly,  because 
optiolis  on  the  Index  will  be  subject  to 
the  sati|ie  regulatory  regime  as  other 
stand^dized  options  currently  traded 
on  th^  Amex,  the  Commission  believes 
that  adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
options  on  the  Index.  Finally,  the  Amex 
has  St  cited  that  it  will  distribute 
infon|]  ation  circulars  to  the  public  to 


notify  the  public  of  changes  in  the 
composition  of  the  Index  and  the 
handling  of  non-routine  corporate 
actions  at  least  ten  business  days  in 
advance  of  the  change,  whenever 
possible.  The  Commission  believes  this 
should  help  to  protect  investors  and 
avoid  investor  confusion. 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  siuveillance  of 
the  derivative  and  underlying  securities 
market.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.^"  In  this  regard,  markets 
on  which  the  components  of  the  Index 
currently  trade  and  the  market  on  which 
all  component  stocks  trade  are  members 
of  the  ISG,  which  provides  for  the 
exchange  of  all  necessary  surveillance 
information. 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  options  on  the 
Index,  including  long-term  full-value 
and  reduced-value  Index  options,  on  the 
Amex  will  not  adversely  impact  the 
underlying  securities  markets.^i  First,  as 
noted  above,  due  to  the  equal  dollar 
weighting  methodology,  no  one  stock  or 
group  of  stocks  dominates  the  Index. 
Second,  as  noted  above,  most  of  the 
stocks  contained  in  the  Index  have 
relatively  large  capitalizations  and  are 
relatively  actively  traded.  Third,  the 
ciurently  applicable  15,000  contract 
position  and  exercise  limits  will  serve  to 
minimize  potential  manipulation  and 
market  impact  concerns.  Fourth,  the  risk 
to  investors  of  contraparty  non- 
performance will  be  minimized  because 
the  options  on  the  Index  will  be  issued 
and  guaranteed  by  the  Options  Clearing 
Corporation  just  like  any  other 


2°  See  Securities  Exchange  Act  Release  No.  31243 
(September  28, 1992).  57  FR  45849  (October  5. 
1992). 

^'  In  addition,  the  Amex  and  the  OPRA  have 
represented  that  the  Amex  and  the  OPRA  have  the 
necessary  systems  capacity  to  support  those  new 
series  of  index  options  that  would  result  from  the 
introduction  of  options  on  the  Index.  See  Letters 
from  Scott  Van  Hatten,  Legal  Counsel,  Amex,  to 
Richard  Strasser,  Assistant  Director,  Division, 
Commission,  dated  October  21. 1998.  and  from  Joe 
Corrigan,  Executive  Director,  OPRA,  to  Richard 
Strasser,  Assistant  Director,  Division,  Commission, 
dated  January  15, 1999. 


standardized  option  traded  in  the 
United  States. 

Lastly,  the  Commission  believes  that 
settling  expiration  options  on  the  Index 
(including  long-term  full-value  and 
reduced-value  Index  options)  based  on 
the  opening  process  of  component 
securities  is  reasonable  and  consistent 
with  the  Act.  As  noted  in  other  contexts, 
valuing  options  for  exercise  settlement 
on  expiration  based  on  opening  prices 
rather  than  closing  prices  may  help 
reduce  adverse  effects  on  markets  for 
stock  underlying  options  on  the  Index.^^ 

The  Commission  also  finds 
Amendment  No.  3  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
.Sperifirally,  the  CommiKsion  finds  that 
the  proposal  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act,^3  because  it  removes  impediments 
to  and  perfects  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system  and,  in  general,  protects 
investors  and  the  public  interest  by 
providing  investors  with  an  additional 
means  to  hedge  exposure  to  market  risk 
associated  with  stocks  in  the  cancer 
research  industry  while  ensiuing  that 
only  those  component  securities  that 
satisfy  the  requirements  set  forth  above 
are  included  in  the  Index. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  3  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  publication  of 
notice  of  filing  of  the  amendment  in  the 
Federal  Register.  Specifically, 
Amendment  No.  3  merely  clarifies  the 
composition  of  the  Index  and  revises  the 
trading  data  for  all  component 
securities.  Accordingly,  the  Commission 
finds  that  there  is  good  cause,  consistent 
with  Sections  6(b)(5)  and  19(b)  of  the 
Act,2*  to  approve  Amendment  No.  3  to 
the  proposal  on  an  accelerated  basis. 

IV.  Solicitatioii  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


22  See  Securities  Exchange  Release  No.  30944 
(July  21.  1992),  57  FR  33376  (July  28,  1992). 
i3  15  tf.S.C.  78nb)(5). 
2*1 5  U.S.C.  78f(b)(5)  and  78s(b). 
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Commisnon,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjdng  in 
the  Ckimmission's  Public  Refwence 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  cop)ang  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-98- 
31  and  should  be  submitted  by 
September  8, 1999. 


It  is  therefore  ordered,  pursuant  to 
Section  19(bM2)  of  the  Act.^s  that  the 
proposed  rule  change  (SR-Amex-98- 
31).  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Mai:Barat  IL  McFariaod, 

Deputy  Secretary. 

[FR  Doc.  9»-21361  Filed  8-17-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^1727;  Hie  No.  SR-CBOE- 
99-39] 

Self-Regulatory  Organlzationa;  Notice 
of  nNng  and  Immediate  EffecUveneee 
of  Profweed  Rule  Ctiange  by  tlie 
Chicago  Boaid  OptkNM  ExGliange, 
Inc..  Relating  to  the  Marhel  Maker 
Surehaige  Fee  Schedule 

August  11, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectuities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  23, 
1999,  the  Chicago  Board  Options 
Exchange,  Inc.,  ("CBOE"  or 
"Exchange")  filed  with  the  .Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
m  below,  which  Items  have  been 
prepared  by  the  CBCffi.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regalatory  Orgaaization's 
StatesMnt  of  tlie  Terns  of  Substaace  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  make 
changes  to  its  fee  schedule  pursuant  to 


CBOE  Rule  2.40,  Market-Maker 
Surcharge  for  Brokerage.^ 

U.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  ot  and 
Statutory  Basis  for,  Ae  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in  Section 
A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rvde 
Change 

1.  Purpose 

Pursuant  to  CBOE  Rule  2.40,  the 
Equity  Floor  Procedure  Committee 
("Committee")  approved  the  following 
fees  for  the  following  option  classes: 


Option  dass 


For  Motor  Company  (F) 


Market-maker 

surcharge  (per 

contract) 


$0.14 


Order  book  of- 
fKial  broker- 
age rate  (per 
contract)* 


$0.00 


♦The  surcharge  will  be  used  to  reimburse  the  Exchange  for  the  reductkm  in  the  Order  Book  Offnial  brokerage  rate  from  $0.20  in  the  relevant 
optton  classes.  Any  remaining  funds  will  be  pakJ  to  Stationary  Ftoor  Brokers  as  provkJed  in  Exchange  Rule  2.40. 


The  fee  for  Ford  Motor  Company  will 
be  effective  as  of  August  2, 1999.  All  of 
the  fees  will  remain  in  effect  until  such 
time  as  the  Committee  or  the  Board 
determines  to  change  these  fees  and 
files  the  appropriate  rule  change  with 
the  Commission. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  ^  of  the  Act  because  it  is  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)«  of  the  Act  and 


subparagraph  (f)(2)  of  Rule  19b-4 
thereunder.^  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  stunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
aigtunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  with  the 


» 15  U.S.C.  788fl))(2). 
»17  CFR  200  30-3(a)(12). 
'   15  U.S.C.  78s(b)(l). 
»  17CFR240.19b-4. 


^  See  Securities  Exchange  Act  Release  No.  41121 
(February  26,  1999),  64  FR  11523  (March  9,  1999) 
(  order  approving  CBOE  Rule  2.40). 

» 15  U.S.C.  78f(b)(4). 

•  15  U.S.C  78s(b)(3)(AMii). 


'  17  CFR  240.19B-4(f)(2). 

"  In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 


provisidns  o 
availaqiB  fbi 


the  relevant 


Secreti  iy,  Securities  and  Exchange 
Conuni^sion,  450  Fifth  Street,  N.W., 
Washiitkon,  D.C.  20549-0609.  Copies  of 
the  sul  Joission,  all  subsequent 
amend  [|ients,  all  written  statements 
with  r^^pect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commutiications  relating  to  the 
propoaE|d  rule  change  between  the 
Commission  and  any  person,  other  than 
those  t^at  may  be  withheld  from  the 
public  lib  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  jdk>pie8  of  such  filing  also  will  be 
availaw  for  inspection  and  copying  at 
the  priijcipal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CB0&-9^39  and  should  be 
submikbd  by  September  8, 1999. 

For  tlM  Cominission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

t  H.  McFarland. 
Deputy  Secretary. 

[PR  Dofl.  99-21360  Filed  8-17-99;  8:45  am] 
BUMQ  I  i  NX  tOlfr^n-M 


SECui|irnES  and  exchange 

COMM6SION 

PMmmmI  Na  34-41732;  HI*  No.  Sf)-CBOE- 
99-30]   I 

August  11, 1999. 


S«N- 

Of  nil 


Organizations;  NotiM 

of  Propoaad  Ruto  Changa  by 

Board  OpUona  Exchanga, 

toEHminattonoftha 

Agalnat  Marlcat-Makar 

on  Singla-Uat  laauas 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act'V  and  Rule  19b-4  thereimder.^ 
notice  li  hereby  given  that  on  June  23, 
1999,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  wi|[h  the  Securities  and  Exchange 
Commf^ion  ("Commission")  the 
proposjad  rule  change  as  described  in 
Items  ^|II,  and  in  below,  which  Items 
have  b^n  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  domments  on  the  proposed  rule 
change  JErom  interested  persons. 

I.  Self-jlegiilatory  Organization's 
StatenMnt  of  the  Terms  of  Substance  of 
the  Pn»|K>8ed  Rule  Change 

The  pBOE  proposes  to  amend  CBOE 
Rule  2,40,  Market-Maker  Surcharge  for 


0 17  Cfl  [  200.30^3(a)(12). 
>  15  UK  .C  78s(bMl). 
>17an240.19b-4. 


Brokerage,  to  eliminate  the  restriction 
against  a  surcharge  from  being  assessed 
on  trades  in  classes  not  traded  on 
another  options  exchange.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  CBOE  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  a  and  statutory  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  W  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  recently  received 
approval  from  the  Commission  to  assess 
a  surchange  on  market-makers  trading 
in  multiply-listed  classes  pursuant  to 
new  CBOE  Rule  2.40.^  The  Exchange 
believes  CBOE  Rule  2.40  will  enable  the 
Exchange  to  compete  for  order  flow 
more  effectively  against  other  options 
exchanges. 

In  this  presrait  filing,  the  Exchange 
proposes  to  eliminate  a  restriction  in 
paragraph  (e)  of  CBOE  Rule  2.40  which 
prohibits  a  surcharge  from  being 
assessed  on  trades  in  classes  not  traded 
on  another  options  exchange.  When  the 
Commission  approved  Exchange  Rule 
2.40  recently,  the  Commission  stated 
that  it  believes  "that  the  proposed  rule 
change,  as  amended,  is  a  reasonable 
effort  by  CBOE  to  better  enable  its 
competitive  market-maker  crowds  to 
compete  for  multiply-listed  options 
with  other  exchanges  that  employ  a 
specialist  system."  *  While  the  Exchange 
agrees  that  the  proposed  rule  provides 
the  Exchange  with  th6  tools  to  compete 
more  effectively  in  attracting  order  flow 
in  multiple  list  issues,  the  Exchange 
believes  CBOE  Rule  2.40  woidd  be  more 
effective  and  useful  if  the  restriction, 
against  imposing  a  surcharge  on  single- 
list  issues  was  eliminated. 

The  Exchange  believes  CBOE  Rule 
2.40  would  be  more  effective  by 


eliminating  this  restriction,^  because 
specialists  on  other  exchanges,  who  may 
trade  both  single-list  and  multiple-list 
issues,  have  greater  flexibility  than 
CBOE  market-makers  ciurently  having 
using  CBOE  Rule  2.40  to  adjust  their 
transaction  fees.  Specifically,  these 
specialists  are  able  to  seek  to  attract 
customer  loyalty  and  a  larger  portion  of 
their  order  flow  in  the  multiple-listed 
issues  by  reducing  fees  and  charges  not 
just  fcH'  ihose  multiple-listed  classes,  but 
also  for  the  single-list  classes. 
Consequently,  the  Exchange  will  find  it 
more  and  more  difficult  to  compete  for 
order  flow  in  multiple-listed  issues — 
even  with  Exchange  Rule  2.40  in 
place — as  long  as  specialists  are  able  to 
entice  firms  to  send  order  flow  to  them 
by  more  broadly  reducing  their  fees,  to 
include  their  single-list  issues.  The 
elimination  of  the  single-list  prohibition 
will  allow  the  Exchange  to  provide  the 
surcharge  to  floor  brokers  (thereby 
inducing  a  reduction  in  their  brokerage 
rates  on  customer  orders)  and/or  to 
reduce  the  book  brokerage  rate  in  single- 
list  issues  which  will  expand  the  benefit 
of  this  program  and  the  potential  benefit 
to  customers. 

In  requesting  the  Exchange  to  revise 
its  original  proposal  to  limit  the 
surcharge  to  multiple-listed  issues  only, 
the  Exchange  is  aware  that  the 
commission  believed  that  competition 
among  exchanges  in  the  multiple-listed 
classes  would  obviate  the  risk  that  the 
spreads  in  these  classes  would  not  be 
widened  to  compensate  for  the  cost  of 
market-makers  of  any  surcharges.  As  the 
need  for  the  proposed  rule  change 
makes  clear,  that  same  rationale  extends 
to  single-list  classes,  since  the  overall 
competition  for  order  flow  encompasses 
all  issues,  whether  single-  or  multiple- 
list.  Moreover,  the  Exchange  believes 
that  current  safeguards  in  CBOE  Rule 
2.40  will  protect  against  a  widening  of 
the  spreads  on  the  single-list  issues 
which  become  subject  to  a  surcharge. 
Specifically,  the  cap  on  the  siucharge 
amoimt  of  $0.25/contract  should  help  to 
ensure  that  spreads  are  not  widened  in 
the  single-list  issues.^  Of  course,  the 
Exchange  is  also  obligated  to  analyze 
data  comparing  spreads  before  and  after 
the  imposition  of  the  surcharge  so  any 


3  Securities  Exchange  Act  Release  No.  41121 
(February  26. 1999),  64  FR  1123  (March  9. 1999). 
*  Id..  64  FR  at  11525. 


^  The  Exchange  added  the  prohibition  against 
imposing  the  surcharge  on  single  list  issues  at  the 
suggestion  of  Commission  staff. 

"  As  the  Exchange  noted  in  Amendment  No.  1  to 
SR-CBOE-98-35  (dated  February  26. 1999).  the 
minimum  bid-ask  spread  for  the  option  class  is 
$6.25  (one  sixteenth  of  a  dollar  ($0.0625)  times  a 
multiplier  of  100  since  one  option  contract 
represents  100  shares  of  stock)  although  the  actual 
spread  for  many  options  in  wider.  (Given  that  the 
spread  is  usually  at  $6.25  or  greater,  the  Exchange 
believes  it  is  unlikely  that  spreads  would  be 
adjusted  to  account  for  a  surcharge  of  $0.25  or  less. 
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possible  ill  effects  of  the  elimination  of 
the  prohibition  will  be  readily  noted. 
Finally,  the  Exchange  believes  the 
elimination  of  this  prohibition  against 
imposing  the  surcharge  on  single-list 
issues  would  be  fair.  Specialists  on  the 
other  exchanges  today  are  able  to 
change  their  fees  on  their  single-list 
issues  without  having  to  study  or  justify 
any  possible  effect  this  action  may  have 
on  the  spreads  in  those  issues.  The 
Exchange  wants  to  provide  its 
marketmakers  with  the  same  ability  to 
apply  the  surcharge  to  single-list 
issues.' 

2.  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  in  furtherance  of  Section 
6{b)(5}  the  Act  ^  in  that  it  is  designed  to 
remove  impediments  to  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  E£bctivenen  of  the 
Proposed  Rule  Change  and  Timing  for 
Coimninion  Action. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  die  Commission  may  designate  up  to 
90  days  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


'Under  CBOE  Rules  2.40  the  appropriate  Floor 
Procedure  Committing  actually  imposes  the 
surcharge  on  a  class  of  options  but  the  market- 
makers  in  the  training  crowd  may  recommend  a 
surcharge  amount. 

•  15  U.S.C  78Rb)(5). 


change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Cupies  of  such  filing  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-30  and  should  be 
submitted  by  September  8, 1999. 

For  the  Ck>mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-21444  Filed  8-17-99;  8:45  am] 
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[Release  34-41733;  nie  No.  600-30] 

Seff-ftogutotory  Organizations; 
EnMrging  Marlnis  Clearing 
CoqiMration;  Notice  of  Filing  and  Order 
Approving  a  Request  for  Extanaion  of 
Temporary  Raglatration  as  a  Clearing 
Agency 

August  12,  1999. 

Notice  is  hereby  given  that  on  July  1, 
1999,  the  Emerging  Markets  Clearing 
Corporation  {"EMCC")  filed  wiUi  the 
Securities  and  Exchange  Commission 
("Commission")  an  application 
pursuant  to  Section  19(a)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  requesting  that  the 
Commission  extend  EMCC's  temporary 
registration  as  a  clearing  agency  for  one 
year.2  The  Commission  is  publishing 
this  notice  and  order  to  solicit 
comments  from  interested  persons  and 
to  extend  EMCC's  temporary  registration 
as  a  clearing  agency  imtil  August  20, 
2000. 


On  February  13, 1998,  pursuant  to 
Sections  17A(b)  and  19(a)(1)  of  the  Act^ 
and  Rule  1 7Ab2-l  promulgated 
thereunder,^  the  Commission  granted 
EMCC's  application  for  registration  as  a 
clearing  agency  until  August  20,  1999.^ 
EMCC  was  created  to  facilitate  the 
clearance  and  settlement  of  transactions 
in  U.S.  dollar  denominated  Brady 
Bonds.^ 

EMCC  began  operating  on  April  6, 
1998,  with  ten  dealer  members  and  five 
interdealer  brokers  clearing  through 
Daiwa  Securities  America,  Inc.'  In  its 
first  month  of  operation,  EMCC 
members  achieved  an  average  trade-date 
matching  the  rate  of  over  97  percent  on 
71  eligible  securities  for  an  average 
volume  of  over  360  sides  per  day."  Prior 
to  EMCC  beginning  its  operations, 
approximately  only  40  percent  of  trades 
compared  on  trade  date  resulting  in  a 
considerable  nimiber  of  failed 
transactions.^  Diuing  its  temporary 
registration  period,  EMCC  typically 
handled  700  sides  per  day.  However, 
during  the  market  crisis  in  Asia,  Latin 
America,  and  Russia,  EMCC 
successfully  handled  voliune  in  excess 
of  1,000  sides  per  day.^" 

Diuing  its  temporary  registration 
period,  EMCC  expanded  tihe  list  of 
eligible  instruments  to  include  not  only 
Brady  Bonds  but  also  the  sovereign  debt 
of  any  emerging  market  country.  ^^ 
EMCC  also  modified  its  rules  to  allow 
it  to  accept  data  directiy  frtim  either  its 
members  or  fitim  service  bureaus  and  to 
compare  trades.  ^^ 

As  part  of  EMCC's  temporary 
registration,  the  Commission  granted 
EMCC  temporary  exemptions  from 
Section  17A(b)(3)(B)  of  the  Act  because 
EMCC  did  not  provide  for  the  admission 
of  some  of  the  categories  of  members 


9  17  CFR  200.3O-3(a)(12). 
■15  U.S.C.  788(a)(1). 

2  Letter  from  Richard  Paley,  Associate  Counsel, 
EMCC  (July  1. 1999)  and  Form  CA-1  (July  1, 1999). 


3 15  U.S.C.  78q-l(b)  and  78s(a)(l). 

*17CFR240.17Ab2-l. 

9  Securities  Exchange  Act  Release  No.  39661, 
International  Series  Release  No.  1117  (February  13, 
1998),  63  FR  8711  (February  20,  1998) 
("Registration  Order"). 

*  Brady  bonds  are  restructured  bank  loans.  They 
were  first  issued  pursuant  to  a  plan  developed  by 
then  U.S.  Treasury  Secretary  Nicholas  Brady  to 
assist  debt-ridden  countries  restructure  their 
sovereign  debt  into  conunercially  marketable 
securities.  The  plan  provided  for  the  exchange  of 
bank  loans  for  collateralized  debt  securities  as  part 
of  an  internationally  supported  sovereign  debt 
restructuring.  Typically,  the  collateral  would  be 
U.S.  Treasury  securities. 

^  EMCC  has  been  advised  that  Daiwa  will  stop 
providing  clearing  services  for  interdealer  brokers 
by  the  end  of  September  1999. 

■  EMCC  Annual  Report,  p.  2. 

'Id. 

< '  Securities  Exchange  Act  Release  No.  40363 
(August  25, 1998),  63  FR  46  46263  (August  31. 
1999). 

'^Securities  Exchange  Act  Release  No.  41247 
(April  2,  1999),  64  FR  17705  (April  12. 1998). 


e  in  excess 


ura  will  stop 
dealer  brokers 


^uir^i 
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requir^  by  that  section.^^  Jq  date, 
EMCC  Continues  to  limit  the  categories 
of  ent^es  eligible  for  membership  to 
U.S.  l^ker-dealers,  United  Kingdom 
broket-dealers,  U.S.  banks,  and  non-U.S. 
banks.  As  the  Commission  noted  in  the 
Registration  Order,  the  Commission 
believes  that  providing  for  limited 
categQEcies  of  members  is  appropriate  at 
least  during  a  clearing  agency's  initial 
phases  jof  operations  especially  when  no 
one  in  a  category  not  covered  by  EMCC 
desires  to  be  a  member.  Accordingly, 
the  Commission  is  extending  EMCC's 
tempoitary  exeniption  from  Section 
17A(b)(3){B). 

The  Commission  also  granted  EMCC  a 
temporary  exemption  from  Sections 
17A(b3(3)(A)  and  17A(b){3)(F)  of  the  Act 
to  permit  EMCC  to  use,  subject  to 
certaifii  limitations,  ten  percent  of  its 
cleariliC  fund  to  coUaterize  a  line  of 
creditj^t  Euroclear  to  finance  on  an 
intradiay  basis  the  receipt  by  EMCC  of 
eligible  instruments  from  one  member 
that  EMCC  will  redehver  to  another 
member.^'*  The  Registration  Order 
limited  EMCC's  use  of  clearing  fund 
deposits  for  this  intraday  financing  to 
the  earlier  of  one  year  after  EMCC 
comni|0nced  operations  or  the  date  on 
which  EMCC  begins  its  netting  service. 
On  April  2  and  May  17, 1999  the 
Commission  approved  rule  changes  that 
permitted  EMCC  to  implement  a  netting 
servicja  and  that  extended  EMCC's 
ability  to  use  clearing  fund  deposits  for 
intrad  ay  financing  at  Euroclear  until  all 
EMCC  imembers  are  netting  members  (as 
opposj^  to  the  date  on  which  netting 
servicBs  are  available  or  EMCC's  first 
annivetsary).^^  Accordingly,  the 
Comnilssion  is  extending  EMCC's 
temporary  exemption  from  Section 
17A(bOf3)(A)  and  (F). 

Intejtiested  persons  are  invited  to 
submjtj  written  data,  views,  and 
argun^tots  concerning  the  foregoing 
application.  Such  written  data,  views, 
and  arguments  will  be  considered  by  the 
Comnilssion  in  granting  registration  or 
instituting  proceedings  to  determine 
whether  registration  should  be  denied 
in  acqordance  with  Section  '19(a)(1)  of 
the  Aip®  Persons  making  written 
submissions  should  file  six  copies 
therepf  with  the  Secretary,  Securities 
and  E^gchange  Commission,  450  Fifth 
StreetiNW.,  Washington,  DC  20549- 
0609.  ktopies  of  the  amended 
application  for  registration  and  all 
written  comments  will  be  available  for 


>3Re^i6tration  Order  at  8716. 

''*  Registration  Order  at  8720. 

'^  Securities  Exchange  Act  Release  Nos.  41247 
(April  3.  1999),  64  FR  17705  (April  12. 1999)  and 
41415  (May  17.  1999),  64  FR  27841  (May  21,  1999). 

'» 15  U.S.C.  788(a)(1). 


inspection  at  the  Commission's  PubUc 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  All  submissions 
should  refer  to  File  No.  600-30  and 
should  be  submitted  by  September  8, 
1999. 

It  is  therefore  ordered,  pursuant  to 
Section  19(a)  of  the  Act,  that  EMCC's 
registration  as  a  clearing  agency  (File 
No.  600-30)  be  and  hereby  is 
temporarily  approved  through  August 
20, 2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1^ 

Margaret  H.  NfcFarland, 
Deputy  Secretary. 
(FR  Doc.  99-21441  Filed  8-17-99;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  niing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  t»y  tfie 
National  Association  of  Securities 
Dealers,  Inc.  Regiutiing  Riskless 
Principal  Trade  Reporting  Rules 

August  11, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  5, 
1999,  the  National  Association  of  .- 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  vrith  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  m  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  has 
designated  this  proposal  as  one 
constituting  a  stated  policy  and 
interpretation  with  respect  to  the 
meaning  of  an  existing  rule  imder 
Section  19(b)(3)(A)(i)  of  the  Act  3  and 
Rule  19b-4(fl(l)'«  thereunder,  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  6t>m  interested  persons. 


"  17  CFK  20O.3O-3(a)(16). 
'  15  U.S.C.  788(b)(1). 
2l7CFR240.19b-4. 
3 15  U.S.C.  78s(b)(3)(A)(i). 
« 17  CFR  240.19b-«(f)(l). 


I.  Self-Regulatory  Organization't 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  filed  with  the  SEC  an 
interpretation  to  NASD  Rules  4632, 
4642,  4652.  and  6620,  regarding  riskless 
principal  trade-reporting.  The 
interpretation,  which  will  be  issued  as 
a  Notice  to  Members,  addresses  how 
mark-ups  and  other  fees  will  be  treated 
for  determining  whether  trades  are 
executed  at  the  "same"  price,  for 
purposes  of  the  aforementioned  NASD 
rules.  The  text  of  the  proposed  rule 
change  is  available  at  the  NASD,  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Slalulury  Basis  fiar,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined, at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Background.  On  March  24, 1999,  the 
Commission  approved  a  proposal  to 
amend  the  trade  reporting  rules  relating 
to  riskless  principal  transactions  in 
Nasdaq  National  Market,  The  Nasdaq 
SmaUCap  Market,  Nasdaq  convertible 
debt,  and  non-Nasdaq  OTC  equity 
securities.^  When  the  SEC  approved  the 
rule  change,  the  Commission  asked 
Nasdaq  to  submit  an  interpretation 
providing  examples  of  how  mark-ups, 
mark-downs,  and  other  fees  will  be 
excluded  for  purposes  of  the  amended 
riskless  principal  rules.^  As  requested, 
Nasdaq  is  distributing  Notice  to 
Members  99-65,''  which  provides 
examples  of  how  mark-ups  and  other 
fees  will  be  excluded  for  purposes  of  the 
riskless  principal  trade-reporting  rules, 
as  an  interpretation  to  existing  NASD 
Rules  4632,  4642,  4652,  and  6620. 


>  See  Securities  Exchange  Act  Release  No.  41208 
(March  24,  1999)  64  FR  15386  (March  31.  1999) 
(SR-NASD-98-59). 

*  See  id.  at  footnote  15. 

'  The  NASD  has  submitted  Notice  to  Members 
99-65  as  Exhibit  2  to  this  rule  filing.  The  Notice  is 
available  for  inspection  at  the  NASD  and  at  the 
Commission. 
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Substance  of  the  Interpretation. 
Under  the  riskless  principal  trade 
reporting  rules  approved  by  the 
Commission,  a  market  maker  reports  as 
"riskless"  principal  once  if  the  market 
maker  receives  an  order  to  buy  (sell)  a 
security,  and  then  purchases  (sells)  the 
security  as  principal  at  the  same  price 
as  the  order  in  hand  to  satisfy  the  order 
to  buy  (sell).  As  stated  in  the 
interpretation  contained  in  Notice  to 
Members  99-65,  to  determine  whether 
two  transactions  are  executed  at  the 
same  price,  a  market  maker  must 
compare  the  price  reported  to  the 
Automated  Confirmation  Transaction 
Service  ("ACT") «  pursuant  to  NASD 
trade  reporting  rules,  which  require 
members  to  exclude  any  mark-up  or 
mark-down,  commission-equivalent,  or 
other  fee  when  trade  reporting  ("tape 
price"),  and  the  price  of  the  offsetting 
trade  with  the  customer,  exclusive  of 
any  mark-up  or  mark-down, 
commission-equivalent,  or  other  fee 
("net  price").  If  the  tape  price  and  the 
net  price  to  the  customer  are  the  same, 
then  the  transaction  must  be  reported  as 
riskless  principal  to  the  NASD  and  the 
offsetting  leg  with  the  customer  should 
not  be  reported  to  the  NASD.  If  a  market 
maker  is  executing  a  large  order  through 
a  series  of  trades  and  has  an 
arrangement  to  charge  the  customer  an 
average  price  based  on  the  various 
executions  received,  the  net  price  to  the 
customer  and  the  voliune  weighted 
average  price  ("VWAP")  of  the  trades 
must  be  the  same  for  the  transaction  to 
receive  riskless  principal  treatment. 

Notice  to  Members  99-65  also  states 
that  the  riskless  principal  trade 
reporting  rules  do  not  mandate  the 
prices  at  which  market  makers  must 
execute  the  various  legs  of  "riskless 
principal"  transactions.  Nor  do  the  rules 
prohibit  market  makers  from  trading  on 
a  net  basis.  Thus,  a  market  maker  is  not 
precluded  from  accumulating  a  position 
at  one  price  and  executing  the  offsetting 
trade  with  the  customer  at  another  price 
(with  no  mark-up,  mark-down, 
commission-equivalent  or  other  fee), 
provided  such  arrangement  satisfies  the 
member's  best  execution  obligation  and 
is  consistent  with  SEC  and  NASD 
statements  regarding  the  matching  of 
limit  and  market  orders.^ 

Nasdaq  recognizes  that  there  are  times 
when  a  market  maker  will,  while 
holding  a  customer's  order,  effect  a  buy 
(sell)  at  one  price  and  an  offsetting  sell 


(buy)  with  the  customer  at  another 
price,  such  as  when  a  market  maker  is 
trading  "net"  with  an  institution.  If 
what  otherwise  would  appear  to  be  a 
riskless  principal  trade  is  effected  at  two 
different  net  prices,  a  market  maker  is 
required  to  report  both  legs  of  the 
transaction  to  the  tape.^''  Notice  to 
Members  99-65  instructs,  however,  that 
if  a  member  is  working  an  order  for  an 
institutional  account  or  a  block  size  and 
the  member  finds  the  other  side  of  the 
order,  the  presumption  will  be  that  the 
orders  will  be  matched  off  at  the  same 
price  (exclusive  of  any  mark-up  or 
mark-down,  commission  equivalent  or 
ot^r  fee)  and  reported  as  riskless 
pnncipal,  imless  the  customer  has 
specifically  requested  that  the  order  be 
traded  on  a  net  basis,  at  a  different 
price.  The  Notice  to  Members  99-65 
further  notes  that,  while  net  trading,  is 
not  impermissible,  market  makers 
shoiild  endeavor  to  trade  at  one  price 
when  executing  riskless  principal 
transactions  because  this  will  provide 
greater  transactional  integrity  and  will 
have  the  corollary  benefit  of  reducing 
SEC  transaction  fees  (commonly  known 
as  "Section  31  fees")." 

The  following  provides  an  example  of 
how  Nasdaq  believes  the  riskless 
principal  trade  reporting  rules  will 
operate: 

Nasdaq  Inside  Market:  $10 — 10%,  10  x  10 

Question — MMA  receives  a  not-held  order 
from  an  institutional  customer  to  sell  6,000 
shares,  with  instructions  to  obtain  the  best 
price  available  yvith  a  "bottom"  of  SlOVs. 
Using  the  phone,  MMA  sells  4,000  shares  at 
SlOVs  to  MMB  and  2,000  shares  at  $10  to 
MMC.  What  are  MMA's  trade  reporting 
obligations? 

Answer — ^MMA  must  report  to  ACT  the  sell 
to  MMB  of  4,000  shares  at  $10^8  and  the  sell 
to  MMC  of  2.000  shares  at  $10.  (Note  that  the 
volume  weighted  average  price  for  this  trade 
is  $10V4.)  If  MMA  buys  6.000  shares  from  his 
customer  at  a  volume  weighted  average  price 
(VWAP)  of  $10V4.  she/he  will  not  be  required 
to  report  to  the  tape  the  offsetting  buy  with 
the  customer.  The  NASD  believes  that  it 
would  be  consistent  with  the  SEC  No  Action 
Letter  Regarding  SEC  Rule  lOb-10  '^  for 
MMA  to  disclose  on  the  confirmation  a 
reported  price  of  $10V4— the  VWAP— instead 
of  a  reported  price  for  each  individual 
transaction.  The  confirmation  must  contain  a 
notation  that  the  disclosed  price  is  an  average 
price,  ad  must  note  that  details  regarding  the 
actual  price  are  available  to  the  customer 


»  See  NASD  Rule  4651(b). 

°  See  Securities  Exchange  Act  Release  No. 
37619A  (September  6, 1996).  61  FR  48290 
(September  12, 1996)  (Order  Handling  Rules 
Adopting  Release);  NASD  Notice  to  Members  96-65 
(October  1996):  NASD  Notice  To  Members  97-57 
(September  1997). 


•"The  NASD  and  Nasdaq  currently  are  examining 
whether  trade  reporting  rules  should  be  further 
amended  to  cover  market  makers  reporting  riskless 
principal  trades  at  different  prices. 

"  See  Section  31  of  the  Act,  16  U.S.C.  78ee. 

"  See.  e.g..  SEC  No-action  letter  from  Catherine 
McGuire,  SEC,  to  Eugene  Lopez,  Nasdaq,  dated  May 
6, 1997  (permitting  the  issuance  of  a  single 
confirmation  at  an  average  price  and  with  multiple 
capacities  for  a  single  customer  order  effected  with 
multiple  executions). 


upon  request.>3  if  market  maker  charged  a 
mark-dowm,  commission-equivalent,  or  other 
fee  on  top  of  the  $10V4.  it  also  would  be 
permissible  for  the^onfirmation  to  disclose 
the  fee  as  a  single  amount. 

Alternatively,  if  MMA  trades  on  a  net  basis 
and  buys  6,000  shares  from  his  customer  at 
$10  (or  another  price  different  than  the 
VWAP  of  $10y4),  MMA  would  also  report  the 
buy  with  its  customer  to  the  tape  because  the 
VWAP  and  the  buy  from  the  customer  are 
different  prices.  The  confirmation  would 
disclose  a  reported  price  of  $10,  a  price  to  the 
customer  of  $10,  and  no  differential. 

2.  Statutory  Basis 

The  NASD  and  Nasdaq  believe  that 
the  new  interpretation  increases 
investor  protection  and  clarifies  a 
member's  obligations  imder  the  NASD 
trade  reporting  rules.  Accordingly,  the 
NASD  and  Nasdaq  believe  that  the 
proposed  nUe  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,''*  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to;  and  perfect  the 
mechanism  of  a  free  market  and  a 
national  market  system,  and,  in  general, 
to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Completion 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  change  and  timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3){A)(i)  of  the  Act  is  and  Rule  19b- 
4(f)(1)  IS  in  that  it  constitutes  a  stated 
policy  and  interpretation  with  respect  to 
the  meaning  of  an  existing  rule. 

At  any  time  within  60  days  of  the 
filing  of  a  nde  change  pursuant  to      ; 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


BILLING  dOOE  K 


"See  id. 

»« 15  U.S.C.  78o-3(b)(6). 
"  15  U.S.C.  78s-(b)(3)(A). 
••  17  CFR  240.19b-*(0(l). 
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or  othc  I  wise  in  furtherance  of  the 
purpot )  IS  of  the  Act. 

IV.  So^  citation  of  Comments 

Inteijc  sted  persons  are  invited  to 
submit  Written  data,  views,  and 
argum^its  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  Is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretuy.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washiiitton,  DC  20549-0609.  Copies  of 
the  suQ|aission,  all  subsequent 
amenditients,  all  written  statements 
with  respect  to  the  proposed  rule 
changej  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposiad  rule  change  between  the 
Comm^^sion  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  Ip  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Coi^jmission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NA$D-9»-39  and  should  be 
submitted  by  September  8, 1999. 


Forth 
Market  I 
authorit 


Commission,  bylhe  Division  of 
lation,  pursuant  to  delegated 


Margar^  H.  McFarland, 

Deputy  $fecre/£uy. 

(FR  Doc}  199-21443  Filed  8-17-99;  8:45  am) 

BtLUNG  dOOE  M10-01-M 


if^ini 


SECur^fnES  and  exchange 

COMM|$S10N 

[Release  Ito.  34-41726;  File  No.  SR-NYSE- 
9»-26] 

Self-Rejdulatory  Organizations;  Notice 
of  Rlind  of  ProfMsed  Rule  Change  by 
the  Ne«^  York  Stock  Exchange,  Inc. 
Amending  Cancellation  Procedures  for 
MOC/LOC  Orders 

August  lj,  1999. 

PuTsiiint  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder,^ 
notice  ip| hereby  given  that  on  June  14, 
1999,  th^  New  York  Stock  Exchange, 
Inc.  Cm'SE"  or  "Exchange")  filed  with 
the  Seciikities  and  Exchange 
Commission  ("SEC")  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  !,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 


'CFt 


1717 

•  IS  U. 
M7CFft 


s.c, 


200.30-3(a)(12). 

78s(b)(l). 
240.19b-4. 


The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the    . 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terras  of  Substance  of 
the  PFoposed  Rule  Change 

The  proposed  rule  change  amends  the 
Exchange's  market-at-the-close  ("MOC") 
and  limit  on-close  ("LOC")  procedures 
to  prohibit  cancellation  of  MOC  an  LOC 
orders  for  any  reason  after  3:50  p.m. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Current  procedures  ^  utilized  for  MOC 
and  LOC  orders  prohibit  the 
cancellation  of  MOC  orders  and  LOC 
orders  after  3:40  p.m.,  except  (1)  in  the 
case  of  legitimate  error  or;  (2)  to  comply 
with  the  provisions  of  Exchange  Rule 
SOA*  or;  (3)  when  a  regulatory  trading 
halt  is  in  effect  at  or  after  3:40  p.m.^ 

The  Exchange  is  proposing  to  prohibit 
cancellation  or  reduction  in  size  of 
MOL/LOC  orders  after  3:50  p.m.  for  any 
reason,  including  cases  of  legitimate 
error  or  to  comply  with  the  provisions 
of  Rule  BOA.  If  Rule  BOA  goes  into  effect 


^  See  Securities  Exchange  Act  Release  No.  40094 
(June  15.  1998),  63  FR  33975  (June  22.  1998). 

*  Rule  80A  requires  index  arbitrage  orders  in  any- 
stock  in  the  Standard  &  Poor's  500  Stock  Price 
Index  entered  on  the  Exchange  to  be  stabilizing  [i.e., 
the  order  must  be  marked  either  buy. minus  or  sell 
plus)  when  the  Dow  Jones  Industrial  Average 
("DJIA")  advances  or  declines  fix)m  its  closing  value 
on  the  previous  trading  day  by  2%  of  the  DJIA 
average  closing  value  from  the  last  month  of  the 
previous  calendar  quarter.  Current  procedures 
require  that,  when  the  Rule  goes  into  effect,  an 
MOC  index  arbitrage  order  without  the  appropriate 
tick  restriction  must  be  canceled  unless  it  is  related 
to  an  expiring  derivative  index  product. 

*See  Securities  Exchange  Act  Release  No.  41497 
(June  9. 1999),  64  FR  32595  (lune  17,  1999).  If  a 
regulatory  trading  halt  is  in  effect  at  or  after  3:40 
p.m.,  MOC/LOC  orders  can  be  canceled  until  3:50 
p.m.  or  the  time  the  stock  reopens,  whichever 
occurs  first. 


before  3:50  p.m.,  members  and  member 
organizations  must  cancel  MOC  index 
arbitrage  orders  that  are  related  to  a 
derivative  index  product  that  is  not 
expiring  and  that  do  not  meet  the  Rule's 
tick,  restrictions  no  later  than  3:50  p.m. 

In  June  1998,  the  Cx>mmission 
approved  amendments  to  procedures 
regarding  entry  of  M(X:  and  LOC  orders 
and  the  publications  of  order 
imbalances.^  The  Commission  noted  in 
its  approval  order  that  the  enhanced 
publication  requirements  [e.g.,  at  3:50 
p.m.  and  the  integration  of  marketable 
LOC  orders  in  the  imbalance  may  help 
ease  market  volatility  at  the  close  by 
attracting  additional  offsetting  MOC/ 
LOC  orders  for  stocks  that  have  a 
significant  order  imbalance  at  3:50  p.m. 

Historically.'the  window  of 
oppDrtimity  for  correcting  errors  has 
been  bom  3:50  p.m.  to  4:00  p.m.  When 
the  cutoff  time  for  MOC/LOC  order 
entry  on  non-expiration  days  was 
moved  bom  3:50  p.m.  to  3:40  p.m.,"  the 
Exchange  did  not  revisit  the  issue  of 
cancellations  tQ_correct  errors.  Upon 
review,  the  exchange  has  determined 
that  it  is  appropriate  to  move  the  ten- 
minute  window  for  error  correction  to 
3:40  p.m.  This  would  put  the 
responsibility  on  members  and  member 
organizations  to  make  sure  by  3:50  p.m. 
that  MOC/LOC  orders  entered  are 
acciuate.  In  turn,  this  will  ensiu%  that 
the  3:50  p.m.  imbalance  pubUcation  is 
acciu^te  when  offsetting  orders  are 
entered. 

The  Exchange  believes  that  canceling 
M(X;/LOC  orders  after  3:50  p.m.  could 
exacerbate  an  order  imbalance  or  cause 
a  reversal  in  an  order  imbalance  near 
th^lose.  Precluding  such  cancellations 
would  enhance  the  effectiveness  of  the 
MOC/LOC  publication  procediues  in 
reducing  volatility  at  the  close. 

Upon  Ck)mmission  approval  of  this 
proposed  rule  change,  the  Exchange 
intends  to  issue  an  information  Memo  to 
inform  its  members  of  the  revised 
procediues. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
requirement  imder  Section  6(b)(5)  of  the 
Act  8  that  the  rules  of  an  exchange  be 
designed  to  prevent  fi^udulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 


*  See  supra  note  3. 
'  See  supra  note  3. 
•15U.S.C.  78f(b)(5). 
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system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Biurien  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  E£Eectiveness  of  the 
Propoaed  Rule  Qiange  and  Timing  for 
Commianon  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regialer  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commmts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission.  450  Fifth  Street  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
ConUnission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-26  and  should  be 
submitted  by  September  8, 1999. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.9 

Margaret  H.  Mff  ariand. 

Deputy  Secretary. 

(FR  Doc.  99-21442  Filed  8-17-99;  8:45  am] 

■auNO  cone  wio-4m-ii 


(except  that  such  official  cannot  both 
recommend  and  approve  an  action). 

Dated:  August  9. 1999. 
Aida  Alvarez, 
Admiiustrator. 

(FR  Doc.  99-21354  Filed  8-17-99;  8:45  am) 
BtLUNQ  CODE  aOOS-OI-P 


SMALL  BUSINESS  ADMINISTRATION       SMALL  BUSINESS  ADMINISTRATION 


Admlnialrator's  Lin*  of  Succession 
Designation,  No.  1-A,  Revision  22 

This  document  replaces  and 
supercedes  "Delegation  of  Authority  No. 
1-A,  Revision  21."  It  is  a  "Line  of 
Succession  Designation,"  and  not  a 
"delegation  of  authority,"  consistent 
with  the  provisions  of  Small  Business 
Administration's  internal  standard 
operating  procedure  (SOP)  00  01. 

Line  of  Succession  Designation  No.  1- 
A,  Revision  22 

Effective  immediately,  the 
Administrator's  Line  of  Succession 
Designation  is  as  follows: 

(a)  If  I  am  absent  from  the  office  the 
Deputy  Administrator  will  assume  all 
functions  and  duties  of  the 
Administrator.  In  the  event  both  I  and 
the  Deputy  Administrator  are  absent 
from  the  office,  I  designate  the  officials 
in  listed  order  below  to  serve  as  Acting 
Administrator  with  full  authority  to 
perform  all  acts  which  the 
Administrator  is  authorized  to  perform: 

(1)  Chief  of  Staff; 

(2)  General  Counsel; 

(3)  Associate  Deputy  Administrator 
for  Management  and  Administration; 

(4)  Associate  Deputy  Administrator 
for  Capital  Access; 

(5)  Associate  Deputy  Administrator 
for  Government  Contracting  and 
Minority  Enterprise  Development; 

(6)  Associate  Deputy  Administrator 
for  Entrepreneurial  Development. 

(b)  An  individual  serving  in  an  acting 
capacity  in  any  of  the  positions  listed  in 
paragraph  (a)(1)  through  (6)  is  not  also 
included  in  this  Line  of  Succession. 
Instead,  the  next  non-acting  incumbent 
on  the  list  shall  serve  as  Acting 
Administrator. 

(c)  This  designation  shall  remain  in 
full  force  and  effect  until  revoked  or 
superceded  in  writing  by  the 
Administrator,  or  by  the  Deputy 
Administrator  when  serving  as  Acting 
Administrator. 

(d)  Serving  as  Acting  Administrator 
has  no  effect  on  the  officials  listed  in 
paragraph  (a)  (1)  through  (6),  above, 
with  respect  to  their  full-time  position's 
authorities,  duties  and  responsibilities 


"17  CFR  20O.3O-3(a)(12). 


Small  Business  Size  Regulations;  Full 
Table  of  Small  Business  Size 
Standards 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  publication  of  fiUl 
table  of  small  business  size  standards. 

SUMMARY:  The  VS.  Small  Business 
Administration  (SBA)  is  publishing  a 
full  table  of  small  business  size 
standards  by  four-digit  Standard 
Industrial  Classification  (SIC)  code.  The 
table  reflects  changes  made  to  size 
standards  since  publication  of  SBA's 
Small  Business  Size  Regulations  on 
January  31, 1996.  This  table  does  not 
create,  establish  or  modify  any  size 
standards  currently  in  existence.  This 
table  merely  presents  all  foiu-digit  SIC 
codes  for  which  SBA  has  established  a 
small  business  size  standard  as  a 
convenient  reference  for  users  of  SBA's 
size  standards. 

FOR  FURTHER  INFORMATKW  CONTACT:  SBA 
Office  of  Size  Standards  at  (202)  205- 
6618. 

SUPPLEMENTARY  INFORMATION:  SBA  is 
publishing  below  a  full  table  of  small 
business  size  standards  in  accordance 
with  13  CFR  121.101.  On  January  31, 
1996,  SBA  published  in  the  Federal 
Register  (61  FR  3280)  a  Filial  Rule  that 
clarified  and  streamlined  its  small 
business  size  standards  and  related 
eligibility  reqtiirements  imder  13  CFR 
Part  121,  "Small  Business  Size 
Regulations."  The  simplification  of 
SBA's  Small  Business  Size  Regulations 
reduced  the  apparent  size  of  the  table  of 
small  business  size  standards  in 
§  121.201  by  listing  general  size 
standards  by  SIC  Division.  Those 
standards  apply  to  all  industries  in  that 
Division  except  those  two-digit  major 
group  or  four-digit  industry  codes  listed 
with  other  specific  standards.  This 
streamlined  table  eliminated  the 
duplication  of  common  industry  size 
standards  within  a  Division  and 
reduced  the  Code  of  Federal  Regulations 
by  fourteen  pages. 

Since  the  January  31 ,  1996, 
publication  of  the  streamlined  size 
standards  table  in  §  121.201,  SBA  has 
pubUshed  two  final  rules  in  the  Federal 
Register  changing  small  business  size 
standards.  They  are  the  following: 
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1.  y^ry  Small  Business.  On 

Septeonber  2,  1998,  SB  A  published  in 
the  Ffderal  Register  (63  FR  46640)  a 
Final  l^ule  incorporating  the  Very  Small 
Business  (VSB)  Set-Aside  Pilot  Program. 
The  I?iiial  Rule  became  effective 
immediately.  Section  304  of  the  Small 
Busiddss  Administration 
Reaumorization  and  Amendments  Act 
of  1994  (Public  Law  103-403) 
authonzed  the  VSB  program  and 
defined  a  "Very  Small  Business"  as  one 
that  has  15  or  fewer  employees  together 
with  ^j^erage  annual  receipts  that  do  not 
exceeid  $1  million.  The  VSB  Program  is 
a  pilo|t|in  10  SBA  district  offices,  and 
will  empire  on  September  30,  2000.  The 
VSB  Program  is  in  SBA's  Regulations  at 
13  CFH  121.401, 121.413. 

2.  Engineering,  Architectural, 
Survd3Kiig,  and  Mapping  Services.  On 
May  fl,  1999,  SBA  published  in  the 
FedeiMl  Register  (64  FR  26275)  a  Final 
Rule  i|i|creasing  the  small  business  size 
standards  for  general  Engineering  (part 
of  SIQ  b711).  Architectural  (SIC  8712), 
Surveying  (SIC  8713).  and  Mapping 
Services  (part  of  SIC  7389).  The  new 
size  standards  for  each  of  these  is  $4 
millioii  in  average  annual  revenues, 
effective  Jime  14,  1999. 

The  k^ery  Small  Business  rule  does 
not  anect  this  table.  The  Engineering, 
Architectural,  Siureying,  and  Mapping 
Servi^^s  rule  does  change  specific  size 
standards,  which  this  table  incorporates. 
Interested  parties  may  refer  to  the 
Federiip  Register  notices  for  further 
detail  l(in  these  final  rules.  The  table 
published  below  is  complete  and  does 
not  itself  create,  establish  or  modify  any 
size  standards  ciurently  in  existence, 
but  or  ^  presents  all  size  standards  in 
an  expanded  and  more  convenient 
format.  Changes  or  modifications  to  13 
CFR  itai  are  only  made  in  accordance 
with  tne  Administrative  Procedure  Act. 
Any  c|]|anges  to  the  table  of  small 
business  size  standards  will  be  reflected 
in  the  ^nnual  publication  of  the  full  list 
of  size  standards.  SBA  will  also  provide 


si: 


0111 
0112  ... 
0115  ... 
0116 
0119  ... 
0131  .. 


copies  of  any  size  related  rules  on  its 
Internet  web  site  at 

http://www.sba.gov/.  Those  with  access 
to  the  Internet  can  obtain  and  download 
the  current  table  of  size  standards,  listed 
by  four-digit  SIC  industry  code,  at  http:/ 
/www.  sba.gov/regulations/siccodes/ . 
SBA's  Small  Business  Size  Regulations, 
13  CFR  121,  are  available  at  http:// 
www.sba.gov/libTary/lawroom.html. 
Also,  SBA's  "Guide  to  SBA  Definitions 
of  Small  Business"  is  available  at  http:/ 
/www.sba.gov/size/.  Others  may  contact 
any  SBA  office  to  verify  size  standards 
currently  in  effect. 

Purpose  of  This  Table 

SBA  was  aware  when  it  published  the 
streamlined  table  of  size  standards  that 
many  users  prefer  a  table  listing  size 
standards  for  each  four-digit  SIC  code. 
SBA  recognizes  that  the  entire  list  of 
small  business  size  standards  for  the 
four-digit  SIC  codes  often  makes  it 
easier  for  users  to  apply  the  proper 
standards  to  their  needs,  and  that  it 
should  also  reduce  the  chance  for  error. 
The  entire  table  of  small  business  size 
standards  also  provides  users  with 
additional  size  standards  information 
without  expanding  Federal  regulations. 
Therefore,  13  CFR  121.101  states  that 
SBA  will  publish  an  entire  table 
armually  in  the  Federal  Register. 
Accordingly,  this  notice  contains  a  table 
matching  a  small  business  size  standard 
with  each  four-digit  SIC  code  for  which 
SBA  has  established  a  size  standard. 

Since  the  publication  of  the 
streamlined  size  standards  table,  SBA 
has  received  questions  as  to  whether 
small  business  size  standards  apply  to 
the  foiu-'digit  SIC  codes  that  are  not 
specifically  listed  in  the  text  of 
§  121.201.  The  paragraph  at  the  head  of 
the  table  in  §  121.201  states  that  "Size 
standards  are  listed  by  Division  and 
apply  to  all  industries  in  that  Division 
[emphasis  added]  except  those 
specifically  listed  with  separate  size 
standards  for  a  specific  two-digit  major 
group  or  foiu-digit  industry  code."  That 


is,  all  four-digit  SIC  codes  within  that 
major  group  have  the  same  size 
standard,  except  those  that  SBA 
otherwise  lists  as  exceptions.  For 
example,  the  size  standard  for 
management  consulting  services,  SIC 
code  8742,  is  $5  million  in  average 
annual  revenues.  Although  this  industry 
is  not  specifically  listed  in  the  size  table 
in  13  CFR  121.201,  a  size  standard  does 
exist  for  that  industry. 

Proper  application  of  the  size 
standards  table  in  §  121.201  is  very 
important,  because  eligibility  for 
programs  reserved  for  small  businesses 
requires  that  a  concern  qualify  as  a 
small  business  under  the  size  standard 
for  the  appropriate  SIC  industry.  In 
connection  with  SBA  financial 
assistance  programs,  §121.301  states 
that  "(a)  For  Business  Loans  and 
Disaster  Loans  (other  than  physical 
disaster  loans),  an  applicant  must  not 
exceed  the  size  standard  for  the  industry 
[emphasis  added]  in  which:  (1)  The 
applicant  combined  with  its  affiliates  is 
primarily  engaged;  and  (i\  The 
applicant  alone  is  primarily  engaged." 
Also,  to  be  eligible  as  a  small  business 
for  Federal  prociuement  programs,  a 
concern  must  meet  the  size  standard 
specified  in  the  solicitation,  which  the 
contracting  officer  selects  giving 
primary  consideration  "to  the  industry 
descriptions  in  the  SIC  Manual,*  *  * 
[emphasis  added]"  (§  121.402). 

The  1987  SIC  Manual.  Appendix  B 
(page  699),  designates  "industry"  by  a 
four-digit  SIC  code.  The  industries 
described  in  the  SIC  Manual  are  all  four- 
digit  industries.  SBA's  small  business 
size  standards  were  established  and 
continue  to  exist  for  the  various  SIC 
industries,  which  are  identified  solely 
by  their  four-digit  codes.  By  publishing 
this  full  table  of  small  business  size 
standards  annually,  SBA  intends  to 
facilitate  the  correct  use  of  the  small 
business  size  standards. 

The  full  table  of  small  business  size 
standards  follows: 


Size  standatxJs  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  endnotes,  wt)ere  indicated) 


Size  standards 

in  numt)er  of 

employees  or 

millions  of 

dollars 


DIVISION  A  —  AGRICULTURE.  FORESTRY  AND  FISHING 


MAJOR  GROUP  01  —  AGRICULTURAL  PRODUCTION  —  CROPS 

Wheat „ 

Rice '....!.!!."!!!!!"!!."""""! 

Com 

Soytwans 

Cash  Grains,  N.E.C !...!".!"!! 

Cotton 


.$0.5 
.$0.5 
$0.5 
$0.5 
.$0.5 
.$0.5 
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0132 
0133 
0134 
0139 
0161 
0171 
0172 
0173 
0174 
0175 
0179 
0181 
0182 
0191 

0211 
0212 
0213 
0214 
0219 
0241 
0251 
0252 
0253 
0254 
0259 
0271 
0272 
0273 
0279 
0291 


Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  erxjnotes,  wtiere  indicated) 


Tobacco  

Sugarcane  and  Sugar  Beets  

Irish  Potatoes 

Field  Crops.  Except  Cash  Grains,  N.E.C.  . 

Vegetables  and  Melons 

Berry  Crops 

Grapes  

Tree  Nuts  

Citrus  Fruits 

Deciduous  Tree  Fruits  

Fruits  arxl  Tree  Nuts,  N.E.C 

Ornamental  Floriculture  Nursery  Products 

Food  Crops  Grown  Under  Cover 

General  Farms,  Primarily  Crop 


MAJOR  GROUP  02  —  LIVESTOCK  AND  ANIMAL  SPECIALTIES 


Beef  Cattle  Feedlots  (Custom) 
Beef  Cattle,  Except  Feedlots  ... 
Hogs 


Sheep  and  Goats 

Ger>eral  Livestock,  Except  Dairy  and  Poultry 

Dairy  Farms  

Broiler,  Fryer,  and  Roaster  Chickens  » , 

Chicken  Eggs - 

Turkeys  and  Turkey  Eggs ..«.. 

PouNry  Hatcheries 

Poultry  and  Eggs,  N.E.C ~ 

Fur-Bearing  Animals  and  Rabbits ~ 

Horses  and  Other  Equines 

Animal  Aquacuitura 

Animal  Specialties.  N.E.C.  ._ 

General  Farms.  Primarily  Livestock  and  Animal  Specialties 


MAJOR  GROUP  07  —  AGRICULTURAL  SERVICES 


0711 
0721 
0722 
0723 
0724 
0741 
0742 
0751 
0752 
0761 
0762 
0781 
0782 
0783 

0611 
0631 
0651 

0912 
0913 
0919 
0921 
0071 


Soil  Preparatkm  Servnes  

Crop  Planting,  Cultivatirig,  and  Protecting 

Crop  Harvesting,  Primarily  by  Machirw  

Crop  Preparation  Sennce  for  Maricet,  Except  Cotton  Ginning 

Cotton  Girwiing 

Veterinary  Services  for  Livestock 

Veterirary  Services  for  Animal  SpeciaHies — 

Livestock  Servk»s,  Except  Veterinary 

Animal  Specialty  Servnes,  Except  Veterinary 

Farm  L.abor  Contractors  and  Crew  Leaders 

Farm  Martagement  Servwes 

Landscape  Counseling  and  Planning » „.., 

Lawn  and  Garden  Services 

Ornamental  Shmb  and  Tree  Servnes „ 


MAJOR  GROUP  06  —  FORESTRY 


Timber  Tracts 

Forest  Nurseries  and  Gathering  of  Forest  Products 
Forestry  Senrices 


MAJOR  GROUP  09  —  FISHING,  HUNTING.  AND  TRAPPING 


Finfish 

Sheimsh _ 

Miscellaneous  Marirte  Products 

Fish  Hatcfieries  and  Presen/es  .....'....... 

Hunting  arxl  Trapping,  arxl  Game  Propagatkxi 


Size  standards 

in  numtier  of 

employees  or 

millions  of 

dollars 


.$0.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 

.$1.5 
.$0.5 
.$0.5 
.$0.5 
$0.5 
40.5 
40.5 
.$9.0 
.$6.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 
.$0.5 
■$0.5 

.$5.0 
45.0 
.$5.0 
.$5.0 
.$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 

..$5.0 
..$5.0 
..$5.0 

..$3.0 
..$3.0 
..$3.0 
..$3.0 
..$3.0 


SIC 



1011  

••^.. 

1021  

■^» 

1031  .... 

>•»•■ 

1041  

1044  

1061  

1081  

■  ■■■■ 

1094  

•  >■■• 

1099  



1221  

1222  

1231  

.... 

1241  

.... 

1311  

1321  

1361  

.... 

1382  

..„ 

1389  ..... 

.... 

1411  

1422  

1423  

•  ••• 

1429  

.... 

1442  

1446  

1455  

1459  

.... 

1474  „.... 

.... 

1475  

.... 

1479  

1481  

1499  

■  ■>• 



H 

1521  1 

1522  

1531  

1541  

1542  

— L 

1711 
1721 


SIC 


1011 
1021 
1031 
1041 
1044 
1061 
1081 
1094 
1099 


1221 
1222 
1231 
1241 

1311 
1321 
1381 
1382 
1389 


1411 
1422 
1423 
1429 
1442 
1446 
1455 
1459 
1474 
1475 
1479 
1481 
1499 


1521  .. 

1522  .. 
1531  .. 

1541  .. 

1542  .. 


1611 
1622 
1623 
1629 


EXCEIT, 


1711 
1721 
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Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewtiere  cJassified) 

(see  endnotes,  where  indicated) 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


DIVISION  B  —  MINING 


MAJOR  GROUP  10  —  METAL  MINING 


Iron  Ores 

Copper  Ores  

Lead  and  Zinc  Ores 

Gold  Ores 

Silver  Ores  

Ferroalloy  Ores,  Except  Vanadium 

Metal  Mining  Services 

Uranium-Radium-VarKidium  Ores  .. 
Miscellaneous  Metal  Ores,  N.E.C.  . 


MAJOR  GROUP  12  —  COAL  MINING 


Bituminous  Coal  and  Lignite  Surface  Mining 

Bituminous  Coal  Underground  Mining 

Anthracite  Mining  , 

Coal  Mining  Services 


MAJOR  GROUP  13  —  ON.  ANO  GAS  EXTRACTION 


Crude  Petroleum  and  Natural  Gas 

Natural  Gas  Liquids  

Drilling  Oil  and  Gas  Wells 

Oil  and  Gas  Field  Exploration  Services 
Oil  and  Gas  Field  Services,  N.E.C 


MAJOR  GROUP  14  —  MINING  AND  QUARRYING  OF  NONMETALUC  MINERALS.  EXCEPT  FUELS 


Dimension  Stone 

Cmshed  and  Broken  Limestor>e 

Crushed  and  Broken  Granite 

Crushed  and  Broken  Stone,  N.E.C. 

Constructkx)  Sand  and  Gravel  

Industrial  Sand _.,„ 

Kaolin  and  Ball  Clay 

Clay,  Ceramk:,  and  Refractory  Minerals,  N.E.C 

Potash,  Soda,  and  Borate  Minerals 

Phosphate  Rock 

Chemteal  and  Fertilizer  Mineral  Mining,  N.E.C 

Nonmetallk:  Minerals  Servk»s.  Except  Fuels 

Miscellaneous  Nonmetallic  Minerals,  Except  Fuels 


...500 
...500 
.500 
.500 
..500 
..500 
.$5.0 
.500 
.500 

.500 
.500 
.500 
.$5.0 

.500 
.500 
.500 
$5.0 
.$5.0 

.500 
.500 
..500 
.500 
..500 
.500 
.500 
.500 
.500 
.500 
.500 
$5.0 
.500 


DIVISION  C  —  CONSTRUCTION 


MAJOR  GROUP  15  -  BUILDING  CONSTRUCTION  -  GENERAL  CONTRACTORS  AND  OPERATIVE  BUILDERS 


General  Contractors  —  Single-Family  Houses - 

General  Contractors  —  Residential  Buiklings,  Other  than  Single-Family ......!...!.!."1"!!1.."!.". 

Operative  Builders  !....".!"I!!'"!."!!1" 

General  Contractors  —  Industrial  Buildings  and  Warehouses 1'."'"!"""""!!!! 

General  Contractors  —  Nonresidential  Buildings,  Other  than  Industrial  BuiWings  and  Warehouses 


MAJOR  GROUP  16  —  HEAVY  CONSTRUCTION  OTHER  THAN  BUILDING  CONSTRUCTION  —  CONTRACTORS 


Highway  and  Street  Constmction.  Except  Elevated  Highways 

Bridge,  Tunnel,  and  Elevated  Highway  Constmction 

Water,  Sewer,  Pipeline,  and  Communicattons  and  Power  Line  Constmction 

Heavy  Construction,  N.E.C 

Dredging  and  Surface  Cleanup  Activities 


MAJOR  GROUP  17  —  CONSTRUCTION  —  SPECIAL  TRADE  CONTRACTORS 


Plumbing,  Heating,  and  Air-Conditioning 
Painting  and  Paper  Hanging 


..$17.0 
..$17.0 
..$17.0 
..$17.0 
.$17.0 


....$17.0 
...$17.0 
...$17.0 
...$17.0 
.'$13.5 


..$7.0 
..$7.0 
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SIC 


1731. 

1741  

1742  

1743  

1751  

1752  

1761  

1771  

1781 

1791  

1793  

1794  

1795  

1796  

1799 

EXCEPT. 


Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  endnotes,  wtiere  indicated) 


Electrical  Work  

Masonry,  Stone  Setting,  and  Other  Stone  Work „ 

Plastering,  Drywall,  Acoustical  and  Insulation  Work .*■ 

Terrazzo,  Tile,  Mart)le,  and  Mosaic  Work 

Carpentry  Work • 

FkXK  Laying  and  Other  Floor  Wortt,  N.E.C —> 

Roofing,  Siding,  and  Sheet  Metal  Work  ~ 

Concrete  Work : .«^- 

Water  Well  Drilling '■' 

Structural  Steel  Erectwn 

Glass  and  Glazing  Work ;....» 

Excavatkxi  Work i — ; 

Wrecking  and  Demolitton  Work 

Installatkx)  or  Erectkm  of  Building  Equipment,  N.E.C - 

Special  Trade  Contractors.  N.E.C 

Base  Housing  Maintenance 


Size  standards 

in  numbier  of 

employees  or 

millions  of 

dollars 


....$7.0 
....$7.0 
....$7.0 
....$7.0 
....$7.0 
....$7.0 
....$7.0 
....$7.0 
....$7.0 
....$7.0 
....$7.0 
....$7.0 
....$7.0 
....$7.0 
....$7.0 
.i='$7.0 


DIVISION  D  —  MANUFACTURING  2 


MAJOR  GROUP  20  —  R>OD  AND  KINDRED  PRODUCTS 


2011  . 

2013  . 

2015 

2021 

2022 

2023 

2024 

2026 

2032 

2033 

2034 

2035 

2037 

2038 

2041 

2043 

2044 

2045 

2046 

2047 

2048 

2051 

2052 

2053 

2061 

2062 

2063 

2064 

2066 

2067 

2068 

2074 

2075 

2076 

2077 

2079 

2082 

2083 

2084 

2088* 

2066 

2087 

2091 

2092 

2095 

2096 

2097 


Meat  Packing  Plants  

Sausages  and  Otfier  Prepared  Meat  Products  

Poultry  Slaughtering  and  Processing  

Creamery  Butter 

I4aturai,  Processed,  arxj  Imitatkjn  Cheese 

Dry,  Condensed,  and  Evaporated  Dairy  Products 

Ice  Cream  and  Frozen  Desserts  

Fluid  Milk 


Canned  Specialties 

Canned  Fruits,  Vegetables,  Presen/es,  Jams,  and  Jellies — 

Dried  and  Dehydrated  Fruits,  Vegetables,  and  Soup  Mixes 

PkMed  Fnjits  and  Vegetables,  Vegetable  Sauces  and  Seasonings,  and  Salad  Dressings 

Frozen  Fruits,  Fruit  Juices,  and  Vegetables 

Frozen  Specialties,  N.E.C 

Ftour  and  Other  Grain  Mill  Products 

Cereal  Breakfast  Foods 

Rna  Milling 


Prepeued  Fkxir  Mixes  and  Doughs ~ ......... 

Wet  Com  Miiring , 

Dog  and  Cat  Food  

Prepared  Feeds  and  Feed  Ingredients  for  Animals  and  Fowls,  Except  Dogs  and  Cats 

Bread  and  Other  Bakery  Products,  Except  Cookies  and  Crackers  

Cookies  arxl  Crackers  

Frozen  Bakery  Products,  Except  Bread 

Cane  Sugar,  Except  Refining  -.. 

Cane  Sugar  Refining 

Beet  Sugar 

Carxly  and  Ottier  Confectionery  Products 

Chocolate  and  Cocoa  Products - 

Chewing  Gum ; 

Salted  and  Roasted  Nuts  and  Seeds 

Cottonseed  Oil  Mills 

Soyt>ean  Oil  Mills  ...- 

Vegetable  Oil  Mills,  Except  Com,  Cottonseed,  and  Soybean „ 

Animal  and  Marine  Fats  and  Oils  

Shortening,  Table  Oils,  Margarine,  and  Other  Edible  Fats  and  Oils,  N.E.C 

Malt  Beverages 

Malt 

Wines,  Brarxly,  and  Brandy  Spirits .' 

DistiHed  and  Blended  Liquors  

Bottled  and  Canned  Soft  Drinks  and  Cartxxtated  Waters  

Flavoring  Extracts  and  Flavoring  Syrups,  N.E.C 

Carmed  and  Cured  Fish  and  Seafoods 

Prepared  Fresh  or  Frozen  Fish  and  Seafoods 

Roasted  Coffee - 

Potato  Chips,  Com  CNps,  and  Similar  Snacks 

Manufactured  Ice  •- 


....500 
...500 
....500 
....500 
....SCO 
....500 
....500 
....500 
.1,000 
..3  500 
....500 
....500 
....500 
....500 
....500 
.1.000 
....500 

500 

....750 

500 

500 

500 

750 

500 

500 

750 

750 

500 

500 

500 

500 

500 

500 

..1,000 

500 

750 

500 

500 

500 

750 

500 

500 

500 

500 

500 

500 

500 


SI 

2098  . 

2099  . 

2111  . 

2121  . 

2131  . 

2141  . 



2211  ., 

2221  .. 

2231  .. 



2241  .. 

...... 

2251  .. 

..n«M 

2252  .. 

..wrt 

2253  .. 

•"UlS 

2254  .. 

•2257  .. 



2258  .. 



2259  .. 

>■■••• 

2261  .. 

>•■•■■ 

2262  .. 

■  •■•• 

2269  .. 



2273  .. 

<•••• 

2281  .. 

2282  .. 

•  ■••• 

2284  .. 

2295  .. 

••«•. 

2296  .. 

■  ■«•• 

2297  .. 

2298  .. 

2299  .. 

MA. 

2311  .. 

2321  .. 

2322  .. 

2323  .. 

2325  .. 

2326  .. 

2329  .. 

2331,  ... 

2335  ... 

2337  ... 



2339  ... 

2341  ... 



2342  ... 



2353  ... 



2361  ... 

2369  ... 



2371  ... 



2381  ... 

2384  ... 

2385  ... 

2386  ... 

M... 

2387  ... 

..... 

2389  ... 

2391  ... 

2392  ... 

2393  ... 

2394  ... 

2395  ... 

2396  ... 

2397  ... 

2399  ... 

.- 

Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


si: 


2098 
2099 


2111 
2121 
2131 
2141 


2211 
2221 
2231 
2241 
2251 
2252 
2253 
2254 
•2257 
2258 
2259 
2261 
2262 
2269 
2273 
2281 
2282 
2284 
2295 
2296 
2297 
2298 
2299 


2311 

2321 

2322 

2323 

2325 

2326 

2329 

2331. 

2335 

2337 

2339 

2341 

2342 

2353 

2361 

2369 

2371 

2381 

2384 

2385 

2386 

2387 

2389 

2391 

2392 

2393 

2394 

2395  . 

2396  . 

2397  . 
2399  . 
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Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  endnotes,  vAxere  indicated) 


Macaroni,  Spaghetti,  Vemiicelli,  and  Noodles 
Food  Preparations,  N.E.C 


Size  starKJards 

in  numt)er  of 

employees  or 

millions  of 

dollars 


.SCO 
.500 


MAJOR  GROUP  21  —  TOBACCO  PRODUCTS 


Cigarettes 

Cigars 

Chewing  and  Smoking  Tobacco  and  Snuff 
Tobacco  Stemming  and  Redrying  


MAJOR  GROUP  22  —  TEXTILE  MILL  PRODUCTS 


.1.000 
....500 
....500 
...500 


Broadwoven  Fabric  Mills,  Cotton 

Broadwoven  Fabric  Mills,  Manmade  Fiber  and  Silk ^. ''''"'"^"''". 

Broadwoven  Fabric  Mills,  Wool  (Including  Dyeing  and  Finishing)  

Narrow  Fabric  and  Other  Smallwares  Mills:  Cotton,  Wool,  SHk  and  Manmade  Fiber 

Women's  Full-Length  and  Knee-Length  Hosiery.  Except  Socks 

Hosiery,  N.E.C [ 

Knit  Outerwear  Mills .' !!...!!!!!1"!!."!"!.":!!."!!!."."!1"Z 

Knit  Undenwear  and  Nightwear  Mills  „ 

Weft  Knit  Fabric  Mills ;..,. '.Z.""'^Z 

Lace  and  Warp  Knit  Fabric  Mills 

Knitting  Mills,  N.E.C '..IJ.Z'Z''"""Z1 

Finishers  of  Broadwoven  Fabrics  of  Cotton  

Finishers  of  Broadwoven  Fabrics  of  Manmade  Fiber  and  Silk  .ZZi 

Finisfiers  of  Textiles,  N.E.C ; _'^... 

Carpets  and  Rugs  , !."!!""!!"!".."! 

Yam  Spinning  Mills '""'"""'"" 

Yam  Texturizing,  Throwring,  Twisting,  and  Winding  Mills 

Thread  Mills  

Coated  Fabrics,  Not  Rubberized  „ !"!"!!"".!!! 

Tire  Cord  and  Fabrics , 

Nonwoven  Fabrics  „ ". ........", 

Cordage  and  Twine  .,..., ..!....!!!!!!" 

Textile  Goods,  N.E.C !.!...!!.!""!!!!!"." 


..1,000 

500 

500 

.....500 
.....500 
.....500 
...JSOO 

500 

500 

500 

500 

.1.000 
....500 

500 

....500 
....500 
....500 
...500 
.1.000 
.1.000 
....500 
....500 
....500 


MAJOR  GROUP  23  —  APPAREL  AND  OTHER  FINISHED  PRODUCTS  MADE  FROM  FABRICS  AND  SIMILAR  MATERIALS 


Men's  and  Boys'  Suits,  Coats  and  Overcoats 

Men's  and  Boys'  Shirts,  Except  Wort<  Shirts 

Men's  and  Boys'  Underwear  and  Nightwear  

Men's  and  Boys'  Neckwear  

Men's  and  Boys'  Separate  Trousers  and  Slacks  

Men's  and-Boys'  Work  Clothing 

Men's  and  Boys'  Clothing,  N.E.C _ 

Women's,  Misses',  ano  Juniors'  Blouses  and  Shirts „ 

Women's,  Misses',  and  Juniors'  Dresses 

Women's,  Misses',  and  Juniors'  Suits,  Skirts,  and  Coats 

Women's,  Misses',  and  Juniors'  Outenvear,  N.E.C 

Women's,  Misses',  Children's,  and  Infants'  Underwear  and  Nightwear . 

Brassieres,  Girdles,  and  Allied  Garments 

Hats,  Caps,  and  Millinery 

Girls',  Children's,  and  Infants'  Dresses,  Btouses,  and  Shirts 

Girts',  Children's,  and  Infants'  Outerwear,  N.E.C 

Fur  Goods  

Dress  and  Wortc  Gloves,  Except  Knit  and  All-Leather  

Robes  and  Dressing  Gowns 

Waterproof  Outerwear  ; 

Leather  and  Sheep-Lined  Clothing 

Apparel  Belts 

Apparel  and  Accessories,  N.E.C 

Curtains  and  Draperies 

Housefumishings,  Except  Curtains  and  Draperies 

Textile  Bags  

Canvas  and  Related  Products 

Pleating.  Decorative  and  Novelty  Stitching,  and  Tucking  for  the  Trade 

Automotive  Trimmings,  Apparel  Findings,  and  Related  Products 

Schiffli  Machine  EmbrokJeries  

Fabricated  Textile  Products,  N.E.C 


...500 
...500 
...500 
...500 
...500 
.500 
..500 
..500 
..500 
..500 
.500 
..500 
.500 
..500 
.500 
.500 
.500 
.500 
..500 
..500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
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SIC 


2411 
2421 
2426 
2429 
2431 
2434 
2435 
2436 
2439 
2441 
2448 
2449 
2451 
2452 
2491 
2493 
2499 


251 1 
2512 
2514 
2515 
2517 
2519 
2521 
2522 
2531 
2541 
2542 
2591 
2599 


2611 

2621 

2631 

2652 

2653 

2655 

2656 

2657 

2671 

2672 

2673 

2674 

2675 

2676 

2677 

2678 

2679 


2711  ..„. 
2721  

2731  

2732  

2741  

2752  

2754  

2759  

2761  

2771  

2782  

2789  
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Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  endnotes,  wtiere  indicated) 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


MAJOR  GROUP  24  —  LUMBER  AND  WOOD  PRODUCTS.  EXCEPT  FURNITURE 


Logging  

Sawmills  and  Planing  Mills,  General  

Hardwood  Dimension  and  Flooring  MIUs 

Special  Product  Sawmills.  N.E.C 

Millwork  

Wood  Kitchen  Cabinets 

Hardwood  Veneer  and  Plywood 

Softwood  Veneer  and  Plywood 

Structural  Wood  Members,  N.E.C 

Nailed  and  Lock  Comer  Wood  Boxes  and  Shook 

Wood  Pallets  and  Skids 

Wood  Containers.  N.E.C 

Mob<lA  Homes  

Prefabricated  Wood  BuiMings  and  Components  .. 

Wood  Presennng 

Reconstituted  Wood  Products  -.... 

Wood  Products,  N.E.C 


MAJOR  GROUP  25  —  FURNITURE  AND  FIXTURES 


Wood  HousehoW  Furniture,  Except  Uphotetersd 

Wood  HousehoW  Furniture,  Upholstered  

Metal  HousehoW  Fumiture  

Mattresses.  Foundatk>ns,  and  Convertible  Beds ^ 

Wood  Teteviskxi.  Radio,  Phonograph,  and  Sewmg  Machine  Cabinets 

HousehoW  Furr>«ture.  N.E.C 

WoodOffk»  Fumiture 

OffKe  Fumiture.  Except  Wood  

PubUc  BuiWing  and  Related  Fumiture 

Wood  Offwe  and  Store  Fixtures,  PartitWns,  Shelving,  and  Lockers 

Offwe  and  Store  Rxtures,  Partitkxis.  Shelving,  and  Lockers,  Except  Wood 

Drapery  Hardware  and  Window  Blinds  and  Shades 

Fumiture  and  Fixtures,  N.E.C 


MAJOR  GROUP  26  —  PAPER  AND  ALUED  PRODUCTS 


Pulp  Mills 

Paper  Mills  

PapertxMrd  Mills "•• 

Setup  PapertXMUd  Boxes 

Conrugated  and  Solid  Fiber  Boxes  

Fiber  Cans,  Tubes,  Drums,  and  Similar  Products -.... 

Sanitary  Food  Containers,  Except  FoWing 

FoWing  Paperboard  Boxes,  Including  Sanitary  

Packaging  Paper  and  Pteistics  Film,  Coated  and  Laminated 

Coated  and  Laminated  Paper,  N.E.C 

Plastks.  Foil,  and  Coated  Paper  Bags 

Uncoated  Paper  and  Multiwall  Bags  

Die-Cut  Paper  and  Papeitx>ard  and  Cardboard 

Sanitary  Paper  Products ~ 

Envetopes  

StatkxvBry,  Tablets,  and  Related  Products 

Converted  Paper  and  Paperboard  Products.  N.E.C 


MAJOR  GROUP  27  —  PRINTING.  PUBUSHING.  AND  ALUED  INDUSTRIES 


Newspapers:  Publishing,  or  Publishing  and  Printing 
Periodicals:  Publishing,  or  Publishing  and  Printing  .. 

Books:  Publishing,  or  Publishing  and  Printing 

Book  Printing 

Miscellaneous  Publishing 

Commercial  Printing.  Lithographk: 

Commercial  Printing,  Gravure  

Conwnercial  Printing.  N.E.C 

ManifoW  Business  Forms  

Greeting  Cards 

Blankbooks.  Looseieaf  Binders  and  Devk»s  

Bookt>inding  and  Related  Wortt , 


.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
..500 
..500 
..500 
..500 
..500 
..500 
..500 
..500 
..500 


.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
..500 
..500 
..500 


.750 
.750 
.750 
..500 
.500 
..500 
..750 
..750 
.500 
..500 
..500 
..500 
..500 
..500 
..500 
..500 
..500 


.500 
.500 
.500 
.500 
..500 
..500 
..500 
..500 
..500 
..500 
..500 
..500 


SIC 

2791  ... 

2796  ... 

2812  ... 

2813  ... 



2816  ... 

2819  ... 



2821  ... 

2822  ... 

2823  ... 

2824  ... 

2833  ... 



2834  ... 

2835  ... 

2836  ... 



2841  .... 

••— »» , 

2842  .... 

i>««Wii* 

2843  .... 

.•••••'' 

2844  .... 

.•■•^ 

2851  .... 

..•*••  - 

2861  .... 

•  •>>«• 

2865  .... 

■••■•a 

2869  .... 

2873  .... 

.••■'a. 

2874  .... 

!»••• 

2875  .... 

..... 

2879  .... 

2891  .... 



2892  .... 



2893  .... 



2895  .... 



2899  .... 



2911  .... 

1 

2951  .... 



2952  .... 



2992  .... 



2999  .... 



3011  .... 

3021  .... 

3052  .... 

3053  .... 

3061  .... 

3069  .... 

3081  

3082  

3083  

3084  .... 

3085  .... 

..... 

3086  .... 

3087  .... 



3088  

3089  

3111  

3131  

..... 

3142  

3143  



3144  

3149  

3151  

SIC 


2791 
2796 


2812 
2813 
2816 
2819 
2821 
2822 
2823 
2824 
2833 
2834 
2835 
2836 
2841 
2842 
2843 
2844 
2851 
2861 
2865 


2873 
2874 
2875 
2879 
2891 
2892 
2893 
2895 
2899 


2911 
2951 
2952 
2992 
2999 


3011 
3021 
3052 
3053 
3061 
3069 
3081 
3082 
3083 
3084 
3085 
3086 
3087 
3088 
3089 


3111 
3131 
3142 
3143 
3144 
3149 
3151 
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Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  endnotes,  where  indicated) 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


Typesetting 

Platemaking  and  Related  Sennces 


MAJOR  GROUP  28  —  CHEMICALS  AND  ALUED  PRODUCTS 


Alkalies  and  Chlorine 

Industrial  Gases 

Inorganic  Pigments  ;. , J !!!!"!!!"!!!!!!!!!!!!!!"! 

Industrial  Inorganic  Chemk^ls,  N.E.C !!.™!!™! 

Plastics  Materials,  Synthetic  Resins,  and  Nonvukanizable  Elastomers ......Z.""... 

Synthetic  Rubber  (Vuteanizable  Elastomers)  ; ."."""". 

Cellulosic  Manmade  Fibers '. ; !!"!!!"!!!!!!!"!!!!!! 

Manmade  Organic  Fibers,  Except  Cellulosic ', [,',] 

Medicinal  Chemicals  and  Botanical  Products .Z...""....... 

Pharmaceutical  Preparations .^ "."'.' 

In  Vitro  and  In  Vivo  Diagnostic  Substances  „ 

Bk)logical  Products,  Except  Diagnostic  Suttstances """"""'". 

Soap  and  Other  Detergents,  Except  Specialty  Cleaners  t.. ."!!!!."! 

Specialty  Cleaning,  Polishing,  and  Sanitation  Preparations „.„ 

Surface  Active  Agents,  Finishing  Agents,  Sulfonated  Oils,  and  Assistants 

Perfumes,  Cosmetics,  and  Other  Toilet  Preparations 

Paints,  Varnishes,  Lacquers,  Enamels,  and  Allied  Products  

Gum  and  Wood  Chemicals ".""""!"!!! 

Cyclic  Organic  Crudes  and  Intermediatesf  and  Organic  Dyes  and  Pigments  „..][., 

Industrial  Organic  Chenrlicals,  N.E«C 

Nitrogerraus  Fertilizers „ 

Phosphatk:  Fertilizers ;„ ..,„ 

Fertilizers,  Mixing  Only  ; „ .......". 

Pesticides  and  Agricultural  Chemk:als,  N.E.C 

Adhesives  and  Sealants  

Explosives 


Printing  Ink  ...r. 

Cartxjn  Black  

Chemicals  and  Chemk»l  Preparatk)ns,  N.E.C. 


500 

500 

.1,000 
.1,000 
.1.000 
.1,000 

750 

.1.000 
.1,000 
.1,000 

750 

750 

500 

500 

750 

500 

500 

500 

500 

500 

....750 
.1,000 
.1.000 
...500 
...500 
...500 
....500 
...750 
....500 
...500 
500 


MAJOR  GROUP  29  —  PETROLEUM  RERNING  AND  RELATED  INDUSTRIES 


Petroleum  Refining  

Asphalt  Paving  Mixtures  and  Bkxks  

Asphalt  Felts  and  Coatings 

Lubricating  Oils  and  Greases  

Products  of  Petroleum  and  Coal,  N.E.C. 


MAJOR  GROUP  30  —  RUBBER  AND  MISCELLANEOUS  PLASTICS  PRODUCTS 


Tires  and  Inner  Tubes  

Rubt)er  arid  Plastics  Footwear  

Rubt>er  and  Plastics  Hose  and  Belting  .....". 

Gaskets,  Packing,  and  Sealing  Devices , 

Molded.  Extoided,  and  Lathe-Cut  Mechanical  Rubber  Goods  . 

Fabricated.  Rubt>er  Products.  N.E.C.  

Unsupported  Plastics  Film  and  Sheet  

Unsupported  Plastics  Profile  Shapes  

Laminated  Plastics  Plate.  Sheet,  and  Profile  Shapes 

Plastics  Pipe 

Plastics  Bottles 

Plastics  Foam  Products 

Custom  Compounding  of  Purchased  Plastics  Resins 

Plastics  Plumbing  Fixtures 

Plastics  Products.  N.E.C 


MAJOR  GROUP  31  —  LEATHER  AND  LEATHER  PRODUCTS 


Leather  Tanning  and  Finishing  

Boot  and  Shoe  Cut  Stock  and  Findings 

House  Slippers 

Men's  Footwear.  Except  Athletk:  „.. 

Women's  Footwear.  Except  Athletic 

Footwear,  Except  Rut>ber,  N.E.C 

Leatfier  Gloves  and  Mittens 


.."1,500 

500 

750 

500 

500 

.51.000 
...1,000 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 


44994 


SIC 


3161 
3171 
3172 
3199 


3211 
3221 
3229 
3231 
3241 
32S1 
3253 
32S5 
3259 
3261 
3262 
3263 
3264 
3269 
3271 
3272 
3273 
3274 
3275 
3281 
3291 
3292 
3295 
3296 
3297 
3299 


3312 
3313 
3315 
3316 
3317 
3321 
3322 
3324 
3325 
3331 
3334 
3339 
3341 
3351 
3353 
3354 
3355 
3356 
3357 
3363 
3364 
3365 
3366 
3369 
3396 
3399 
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Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  endnotes,  where  Indicated) 


Luggage _ ~ - „... 

Women's  Handbags  and  Purses — 

Personal  Leather  Goods,  Except  Women's  Handbags  and  Purses 
Leather  Goods,  N.E.C 


MAJOR  GROUP  32  —  STONE,  CLAY.  GLASS,  AND  CONCRETE  PRODUCTS 


Flat  Glass 

Glass  Contairters  «.. 

Pressed  and  Blown  Glass  and  Glassware,  N.EC „ 

Glass  Products,  Made  of  Purchased  Glass 

Cement  Hydraulic «.. - 

Brick  and  Stmctural  Clay  Tile „ ^ 

Ceramic  Wall  and  Floor  Tile - 

Clay  Refractories 

Structural  Clay  Products.  N.E.C 

Vitreous  China  Plumbing  Fixtures  and  China  and  Earthenware  Fittings  and  Bathroom  Accessories 

Vitreous  China  Table  and  Kitchen  Articles „;. 

Firw  EarthenwEue  (Whiteware)  Table  and  Kitchen  Articles » , 

Porcelain  Electrical  Supplies .'. 

Pottery  Products,  N.E.C 

CorK»«te  Block  and  Brick  

Concrete  Products,  Except  Stock  and  Brk* „ 

Ready  Mixed  Concrete  >. ;..., ~..~ 

Lime « 

Gypsum  Products 

Cut  Stone  and  Stone  Products 

Abrasive  Products 

Asbestos  Products 

Minerals  and  Earths,  Ground  or  Ottienwise  Treated  

Mineral  Wool 

Norx:lay  Refractories — .... 

Nonmetallic  Mineral  Products,  N.E.C ^ - 


MAJOR  GROUP  33  —  PRIMARY  METAL  INDUSTRIES 


Steel  Wori(s,  Blast  Furnaces  (Indudir^g  Coke  Ovens),  and  Rolling  Mills 

Electrometallurgk»l  Products,  Except  Steel 

Steel  Wiredrawing  and  Steel  Nails  arxl  Spikes 

CoM-Rolled  Steel  Sheet,  Strip,  and  Bars 

Steel  Pipe  arxJ  Tut>es  « '. 

Gray  and  CXJCtile  Iron  Fourxlries  

Malleable  Iron  Fourxlries 

Steel  Investment  Foundries 

Steel  Foundries,  N.E.C 

Primary  Smeltmg  and  Refining  of  Copper 

Primary  Production  of  Aluminum 

Primary  Smelting  and  Refining  of  Nonferrous  Metals,  Except  Copper  and  Aluminum  .. 

Secondary  Smelting  and  Refining  of  Nonferrous  Metals  

Rolling,  Drawing,  and  Extruding  of  Copper  

Aluminum  Sheet,  Plate,  and  Foil  '. 

Ahjminum  Extruded  Products 

Aluminum  Rolling  and  Drawing,  N.E.C 

Rolling,  Drawing,  arxl  Extruding  of  Nonfemxjs  Metals,  Except  Copper  and  Aluminum 

Drawing  and  Insulating  of  Nonferrous  Wire 

Atominum  Die-Castings  

Nonferrous  Die-Castir)gs,  Except  Ahjminum  

Aluminum  Foundries „... 

Copper  Foundries 

Nonferrous  Foundries,  Except  Aluminum  and  Copper „ 

Metal  Heat  Treating 

Primary  Metal  Products,  N.E.C 


Size  standards 

in  numt>er  of 

employees  or 

millions  of 

dollars 


MAJOR  GROUP  34  —  FABRICATED  METAL  PRODUCTS,  EXCEPT  MACHINERY  AND  TRANSPORTATION  EQUIPMENT 


3411 
3412 
3421 
3423 
3425 


Metal  Cans 

Metal  Shipping  Barrels,  Drums,  Kegs,  and  Pails  

Cutlery 

Hand  and  Edge  Tools,  Except  Machirw  Tools  Handsaws 
Saw  Blades  and  Handsaws 


.500 
.500 
.500 

.500 


.1,000 
....750 

750 

....500 

750 

....500 
...500 
....500 

500 

....750 
.„.500 

500 

500 

500 

....500 
....500 

500 

500 

.1.000 
.....500 
....500 

750 

500 

750 

750 

500 


.1,000 
....750 
.1,000 
.1.000 
.1,000 
....500 
....500 
....500 
....500 
.1,000 
.1,000 
....750 
....500 
....750 
....750 
....750 
....750 

750 

.1,000 

500 

500 

....500 
,....500 
,;...500 

750 

.....750 


.1,000 
....500 
....500 
....500 
....500 


SI 

■ 

3429  . 

3431  . 

3432  . 

3433  . 

3441  . 

3442  . 

3443  . 

3444  . 

3446  . 



3448  . 

3449  . 

3451  . 

3452  . 

■  ••■» 

3462  . 

3463  . 

t 

3465  . 

3466  . 

3469  . 

3471  . 

3479  . 

3482  . 

3483  . 

^ 

3484  . 

3489  . 



3491  . 

3492  . 



3493  . 

3494  . 

3495  . 

3496  . 

...... 

3497  . 

■"•«*• 

3498  . 

...... 

3499  . 



3511  . 

3519  .. 



3523  .. 

3524  .. 

3531  .. 

..... 

3532  .. 

..... 

3533  .. 



3534  .. 

'■■•■■ 

3535  .. 

'••■■■ 

3536  .. 

3537  .. 

3541  .. 



3642  .. 



3543  .. 



3544  .. 



3545  .. 



3546  .. 



3547  .. 



3548  .. 



3549  .. 

3552  .. 

3553  .. 



3554  .. 



3555  .. 

3556  .. 

3559  .. 

3561  .. 

3562  .. 

...„ 

3563  .. 

3564  .. 

..:„. 

3565  .. 

3566  .. 

3567  .. 

3568  .. 

Sl[ 


3429 
3431 
3432 
3433 
3441 
3442 
3443 
3444 

3448 
3449 
3451 
3452 
3462 
3463 
3465 
3466 
3469 
3471 
3479 
3482 
3483 
3484 
3489 

3491  ... 

3492  . . 
3493 
3494 
3495 
3496 
3497 
3498 
3499 


Federal  Register /Vol.  64,  No.  159 /Wednesday,  August  18,  1999 /Notices 


44995 


i^A. 


3511 
3519 
3523 
3524 
3531 
3532 
3533 
3534 
3535 
3536 
3537 
3541 
3542 
3543 
3544 
3545 
3546 
3547 
3548 
3549 
3552 
3553 
3554 
3555 
3556 
3559 
3561 
3562 
3563 
3564 
3565 
3566 
3567 
3568 


Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  ernlnotes,  where  indicated) 


Hardware,  N.E.C 

Enameled  Iron  and  Metal  Sanitary  Ware  

Plumbing  Fixture  Fittings  and  Trim 

Heating  Equipment,  Except  Electric  and  Warm  Air  Furnaces 

Fabricated  Stnjctural  Metal 

Metal  Doors,  Sash,  Frames,  Molding,  and  Trim 

Fabricated  Plate  Work  (Boiler  Shops) 

Sheet  Metal  Work  

Architectural  and  Ornamental  Metal  Work 

Prefabricated  Metal  Buildings  and  Components  

Miscellaneous  Stnjctural  Metal  Work  

Screw  Machine  Products  

Bolts,  Nuts,  Screws,  Rivets,  and  Washers 

Iron  and  Steel  Forgings  

Nonferrous  Forgings 

Automotive  Stampings „ 

Crowns  and  Ck)sures 

Metal  Stampings,  N.E.C , 

Electroplating,  Plating,  Polishing,  Anodizing,  and  Cotoring 

Coating,  Engraving,  and  Allied  Services,  N.E.C 

Small  Arms  Ammunition 

Ammunition,  Except  for  Small  Arms 

Small  Arms 

Ordnance  and  Accessories,  N.E.C , 

Industrial  Veilves 

Fluid  Power  Valves  and  Hose  Fittings 

Steel  Springs,  Except  Wire 

Valves  and  Pipe  Fittings,  N.E.C 

Wire  Springs  

Miscellaneous  Fabricated  Wire  Products ,., 

Metal  Foil  and  Leaf „.. 

Fabricated  Pipe  and  Pipe  Fittings  

Fabricated  Metal  Products,  N.E.C. „ 


Size  standards 

in  number  of 

employees  or 

millions  of 

doUars 


MAJOR  GROUP  35  —  INDUSTRIAL  AND  COMMERCIAL  MACHINERY  AND  COMPUTER  EQUIPMENT 


Steam,  Gas,  and  Hydraulic  Turt^nes,  and  Turbine  Generator  Set  Units 

Intemal  Combustion  Engines,  N.E.C 

Farm  Machinery  and  Equipment  

Lawn  and  Garden  Tractors  and  Home  Lawn  and  Garden  Equipment  „. 

Construction  Machinery  and  Equipment 

Mining  Machinery  and  Equipment,  Except  Oil  and  Gas  FleU  Machinery  and  Equipment  . 

Oil  and  Gas  Field  Machinery  and  Equipment .'. 

Elevators  and  Moving  Stairways „ 

Conveyors  and  Conveying  Equipment  

Overhead  Traveling  Cranes,  Hoists,  and  Monorail  Systems  

Industrial  Tmcks,  Tractors,  Trailers,  and  Stackers 

Machine  Tools,  Metal  Cutting  Types  

Machine  Tools,  Metal  Forming  Types , 

Industrial  Patterns 

Special  Dies  and  TpoJs,  Die  Sets,  Jigs  and  Fixtures,  and  Industrial  Molds 

Cutting  Tools,  Macfiine  Tool  Accessories,  and  Machinists'  Precision  Measuring  Devrees 

Power-Driven  Handtools  

Rolling  Mill  Machinery  and  Equipment  

Electric  and  Gas  Welding  and  Soktering  Equipment  

Metalwori(ing  Machinery,  N.E.C 

Textile  Machinery 

Woodwori<ing  Machinery 

Paper  Industries  Machinery 

Printing  Trades  Machinery  and  Equipment 

Food  Products  Machinery 

Special  Industry  Machinery,  N.E.C 

Pumps  and  Pumping  Equipment „,a,^_<.* ". 

Ball  and  Roller  Bearings "..,.."..... 

Air  and  Gas  Compressors 

Industrial  and  Commercial  Fans  and  Blowers  and  Air  Purifnation  Equipment 

Packaging  Machinery „ 

Speed  Changers,  Industrial  High-Speed  Drives,  and  Gears „.. 

Industrial  Process  Furnaces  and  Ovens 

Mechanical  Power  Transmission  Equipment,  N.E.C 7 


500 

;.750 

.500 

....... .soo 

.500 

JOO 

500 

500 

JSOO 

500 

500 

.500 

.500 

.....-«» 

.500 

JSOO 

500 

500 

500 

500 

1.000 

;....1.500 

1.000 

.........500 

SOO 

500 

500 

500 

500 

500 

500 

500 

500 

1.000 

1.000 

.500 

jseo 

-.750 

.......500 

JOO 

500 

500 

.500 

750 

500 

500 

500 

500 

......500 

500 

500 

500 

.500 

500 

500 

500 

500 

500 

500 

500 

750 

500 

500 

500 

500 

500 

500 
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3569 
3571 
3572 
3575 
3577 
3578 
3579 
3581 
3582 
3585 

3589 

3582 
3693 

vsos 


Size  standards  by  SIC  industry  descrntion 

(N.E.C.  =  not  elsewhere  ciassifiea) 

(see  endnotes,  where  Indicated) 


General  Industrial  Machinery  and  Equipment,  N.E.C 

Electronic  Computers ~ , 

Computer  Storage  Devices 

Computer  Terminals  » » -.... - ,. 

Computer  Peripheral  Equipment,  N.E.C — 

Calouiating  and  Accounting  Machines,  Except  Electronic  Computers 

Office  Machines.  N.E.C 

Automatic  VerxJing  Machines  

Commercial  Laundry,  Drydeaning,  arKl  Pressing  Machines 

Air-CondMonirtg  and  Warm  Air  Heating  Equipment  and  Commercial  and  Industrial  Refrigeration  Equipment 
Measuring  and  Dispensing  Pumps 

OOiVICO  WIUUBuy  RnBCIiinwiyt  nl*C<\^>   •■■••■■■*■«•■>■••*■■••>•■■••■•••••■>*•■■>■■•■•«•••■■■••■■■■•■■•••■■••■■■•■•■••■••••■•»■■■■•■■■•■•••■  •■••••••••■•■■•I 

Caitxiretors,  Pistons,  Piston  Rings,  and  Valves — 

Fluid  Power  Cylinders  and  Actuators  » — 

Fluid  Power  Pumps  and  Motors 

Scales  and  BalaiKes,  Except  Laboratory 

Industrial  and  Commercial  Machirwry  and  Equipment,  N.E.C 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


500 

.1.000 
.1,000 
.1.000 
.1,000 
.1,000 
....500 

500 

500 

....750 

500 

500 

500 

500 

....500 

500 

500 


MAJOR  QROUP  36  —  ELECTRONIC  AND  OTHER  ELECTRICAL  EQUIPIIENT  AND  COMPONENTS,  EXCEPT  COMPUTER  EQUIPMENT 


3612 
3613 
3621 
3624 
3625 
3629 
3631 
3632 
3633 
3634 
363S 
3638 
3641 
3643 
3644 
3645 
3646 
3647 
3648 
3661 
3662 
3661 
3663 

3671 
3672 
3674 
3675 
3676 
3677 
3678 
3679 
3691 
3692 
3694 
3695 

QAOO 
0099 


Power,  Distribution,  artd  Specialty  Transformers 

Switehgear  and  Switchboard  Apparatus » 

Motors  and  Gerarators « 

Carbon  and  Graphite  Products 

Relays  and  InduMriai  Controls » 

Electrical  Industrial  Apparatus,  N.E.C 

Household  Cooking  Equipment  

Household  Refrigerators  and  hiome  arwl  Farm  Freezers 

Household  Lauridry  Equipment  

Electric  Housewares  and  Fans 

Household  Vacuum  Cleaners » „. 

Household  Appiancas,  N.E.C 

Electric  Lamp  Bulbs  and  Tubes 

Current-Carrying  Wiring  Devices 

Noncurrant-Canying  Wiring  Devices 

Residential  Electric  Lighting  Rxtures 

Commercial,  Industrial,  and  Institutional  Electric  Lighting  Fixtures  ..._, 

Vehicular  Lighting  Equipment 

Lighting  Equipment.  N.EC „ 

Household  Audto  and  Video  Equipment _ 

Ptwrxigraph  Records  and  Prerecorded  Audio  Tapes  and  Disks , 

Telephone  and  Telegraph  Apparatus 

Radk)  and  Televiskxi  Broadcasting  and  Communicaitons  Equipment . 

Communications  Equipment.  N.E.C 

Electron  Tubes „ 

Printed  Circuit  Boards „ 

SenrWoorKkictors  arKJ  Relatad  Devtoes 

Electronic  Capacitors „ ~ 

Electronk;  Resistors  

Electronk:  Coils.  Transformers,  and  Other  Inductors 

Electronk:  CorwMctors _ , 

Electronk:  Components,  N.E.C 

Storage  Batteries , 

Primary  Batteries,  Dry  and  Wet 

Electrical  Equipment  for  Internal  Comtxjstton  Ertgirtes „ 

Magnetk:  and  Optwal  Recording  Media  

Electrical  Machinery,  Equipment,  and  Supplies  


MAJOR  GROUP  37  —  TRANSPORTATION  EQUIPMENT 


3711  

3713  

3714  

3715  

3716  

3721  

3724  

3728  -.. 

3731  

EXCEPT, 


Motor  VehKles  and  Passenger  Car  Bodies 

Truck  and  Bus  Bodies  

Motor  Vehwie  Parts  and  Accessories 

Truck  Trailers 

Motor  Homes  .'. 

Aircraft „ .r. 

Aircraft  Engines  and  Engine  Parts  

Aircraft  Parts  «nd  Auxiliary  Equipnwnt.  N.E.C 

ShipbuikJing  and  Repair  «f  Nudear  Propelled  Ships  

Shipbuikling  of  Nonnudear  Propelled  Ships  and  Nonpropelled  Ships 


....750 
....750 
.1.000 
....750 
....750 
....500 
....750 
.1,000 
.1.000 
....750 
....750 
....500 
.1,000 

500 

....600 
....500 

500 

500 

500 

....750 

750 

.1.000 
....750 
....750 
....750 

500 

....500 
....500 

500 

....500 

500 

500 

500 

.1,000 

750 

.1,000 
.....750 


...1.000 

500 

750 

500 

....1,000 
....1,500 
....1,000 
..» 1,000 
....1.000 
....1,000 


SIC 

3732  

3743  

>>■• 

3751  

3761  

■  ••• 

3764  

<••• 

3769  

•  <•• 

3792  

3795  

J.... 

3799  

... 

MAJOlll 

iIqr 

3812  [ 

3821  

... 

3822  

... 

3823  

.... 

3824  



3825  

•  .... 

3826  

3827  

3829  

... 

3841  

!••• 

3842  

•  •>• 

3843  

>••• 

3844  ...... 

... 

3845  

... 

3851  

... 

3861  

... 

3873  

... 

3911  

3914  

... 

3915  

... 

3931  

... 

3942  

... 

3944  

... 

3949  

... 

3951  

... 

3952  

... 

3953  

3955  

3961  

... 

3965  

... 

3991  

... 

3993  

... 

3995  

... 

3996  

3999  

^ 

1 

r 

4011  

... 

4013  
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SIC 


3732 
3743 
3751 
3761 
3764 
3769 
3792 
3795 
3799 


Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  eisewtiere  classified) 

(see  endnotes,  where  indicated) 


Ship  Repair  (Including  Overhauls  and  Conversions)  Performed  on  Nonnudear  Propelled  and  Nonpropelled 

Ships  East  of  the  108th  Meridian 

Ship  Repair  (Including  Overtiauls  and  Conversions)  Performed  on  Nonnudear  Propelled  and  ^4onpropelied 

Ships  West  of  the  108th  Meridian 

Boat  Building  and  Repairing  ;....... „ ' '.." 

Railroad  Equipment  i..,^.,^^^ 

Motorcydes,  Bicydes,  and  Parts „ ,Z,Z 

Guided  Missiles  and  Space  Vehicles  „ 

Guided  Missile  and  Space  Vehide  Propulsion  Units  and  Propulsion  Unit  Parts !1™!.!!™!!!." 

Guided  Missile  and  Sjaace  Vehicle  Parts  and  Auxiliary  Equipment,  N.E.C 

Travel  Trailers  and  Campers  , „ „.. „ 

Tanks  and  Tanic  Components  , 

Transportation  Equipment,  N.E.C.  ...'. „ 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


.1.000 

.1.000 
...500 
.1.000 

500 

.1.000 
.1.000 
.1.000 
....500 
.1.000 
500 


MAJOR  GROUP  38  —  MEASURING. 


3812 
3821 
3822 
3823 
3824 
3825 
3826 
3827 
3829 
3841 
3842 
3843 
3844 
3845 
3851 
3861 
3873 


3911  

3914  .„. 

3915  

3931  

3942  

3944  

3949  

3951  

3952  

3953  

3955  

3961  

3965  

3991  

3993  

3995  

3996  

3999  


4011 
4013 


ANALYZING,  AND  CONTROLLING  INSTRUMENTS; 
GOODS;  WATCHES  AND  CLOCKS 


PHOTOGRAPHIC,  MEDICAL,  AND  OPTICAL 


Search,  Detection,  htevigation.  Guidance,  Aeronautical,  and  Nautical  Systems  and  Instruments 

Laboratory  Apparatus  arKJ  Furniture 

Automatic  Controls  for  Regulating  Residential  and  Commercial  Environments  and  Appliances  

Industrial  Instruments  for  Measurement,  Display,  and  Control  of  Process  Variables;  and  Related  Products 

Totalizing  Ruid  Meters  and  Counting  Devices 

Instrumerrts  for  Measuring  and  Testing  of  Electricity  and  Electrical  Signate  

Laboratory  Analytical  Instruments  

Optical  Instruments  and  Lenses  , „ _ „ _., 

Measuring  and  Controlling  Devices,  N.E.C .. 

Surgical  and  Medical  Instruments  and  Apparatus 

OrttKjpedic,  Prosttietic,  and  Surgical  Appliances  and  Supplies  ., 

Dental  Equipment  and  Supplies 

X-Ray  Apparatus  and  Tubes  and  Related  Irradiation  Apparatus 

Electromedical  and  Electrotherapeutic  Apparatus 

Ophthalmic  Goods  

Photographic  Equipment  and  Supplies 

Watches,  Clocks,  Clockwortc  Operated  Devices,  and  Parts 


.750 
..500 
..500 
..500 
..500 
..500 
..500 
.500 
..500 
..500 
..500 
..500 
..500 
.500 
..500 
.500 
..500 


MAJOR  GROUP  39  —  MISCELLANEOUS  MANUFACTURING  INDUSTRIES 


Jewelry,  Precious  Metal 

Silvenware,  Plated  Ware,  and  Stainless  Steel  Ware 

Jewelers'  Findings  and  Materials,  and  Lapkiary  Work _.. 

Musk»l  Instalments 

Dolls  and  Stuffed  Toys  ? 

Games,  Toys,  and  Children's  VehkHes,  Except  Dolls  and  Bkrydes 

Sporting  and  Athletic  Goods,  N.E.C. 

Pens,  Mechanical  Pendls,  and  Parts 

Lead  Pencils,  Crayons,  and  Artists'  Materials .,.....• 

Martung  Devices .„.., 

Cartwn  Paper  and  Inked  Ribbons 

Costume  Jewelry  and  Costume  Novelties,  Except  Predous  Metal 

Fasteners,  Buttons,  Needles,  and  Pins 

Brooms  and  Bmshes  .*.».»- 

Signs  and  Advertising  Specialties  .. 

Burial  Caskets 

Linoleum,  Asphalted-Felt-Base,  and  Other  Hard  Surface  Fk»r  Coverings,  N.E.C. 
Manufacturing  Industries,  N.E.C , 


500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

750 

500 


DIVISION  E  —  TRANSPORTATION,  COMMUNICATIONS  ELECTRIC,  GAS  AND  SANITARY  SERVICES 


MAJOR  GROUP  40  —  RAILROAD  TRANSPORTATION 


Railroads,  Line-Haul  Operating  

Railroad  Switching  and  Terminal  Establishments 


.1.500 
....500 


MiUOR  GROUP  41  —  LOCAL  AND  SUBURBAN  TRANSIT  AND  INTERURBAN  HIGHWAY  PASSENGER  TRANSPORTATION 


4111   i 

4119  ... 
4121  ... 


Local  and  Suburt>an  Transit  

Local  Passenger  Transportatk>n,  N.E.C. 
TaxKabs  


..$5.0 
..$5.0 
.$5.0 
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SIC 


4131  

4141  

4142  

4151  

4173  

4212  

EXCEPT, 

4213  

4214  

4215  

4221  

4222  

4225  

4226  

4231  

4412  

4424  

4432  

4449  

4481  

4482  

4489  

4491  

4492  

4493  

4499  

EXCEPT. 


Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  endnotes,  where  indicated) 


Intercity  and  Rural  Bus  Transportation 

Local  Bus  Charter  Service _ 

Bus  Charter  Service,  Except  Local 

School  Buses 

Terminal  and  Sennce  Facilities  for  Motor  Vehicle  Passenger  Transportation 


Size  standards 

in  numt>er  of 

employees  or 

millions  of 

dollars 


MAJOR  GROUP  42  —  MOTOR  FREIGHT  TRANSPORTATION  AND  WAREHOUSING 


Local  Trucking  Without  Storage  

GartMige  and  Refuse  Collection,  Without  Disposal  

Trucking,  Except  Local  „ - 

Local  Trucking  With  Storage _ 

Courier  Services,  Except  by  Air 

Farm  Product  Warehousing  and  Storage 

Refrigerated  Warehousing  and  Storage ■. ...„ 

General  Warehousing  and  Storage 

Special  Warehousing  and  Storage,  N.E.C 

Terminal  arxj  Joint  Temninal  Maintenance  Facilities  for  Motor  Freight  Transportation 


MAJOR  GROUP  44  —  WATER  TRANSPORTATION 


Deep  Sea  Foreign  Transportation  of  Freight 

Deep  Sea  Domestic  Transportatk)n  of  Freight 

Freight  Transportation  on  the  Great  Lakes— St.  Lawrerx^  Seaway  . 

Water  Transportatk)n  of  Freight,  N.E.C 

Deep  Sea  Transportatkxi  of  Passengers,  Except  by  Ferry 

Ferries 


Water  Transportatkxi  of  Passengers,  N.E.C 

Marine  Cargo  Handling 

Towing  and  Tugboat  Sennces 

Marinas  ^ 

Water  Transportation  Services,  N.E.C 

Offshore  Marine  Water  Transportatkxi  Sennces 


MAJOR  GROUP  45  —  TRANSPORTATION  BY  AIR 


4512  

4513  

4522  

EXCEPT, 
4581  

4612  

4613  

4619  

4724  

4725  

4729  

4731  

4741   

4783  

4785  

4789  

4812  

4813  

4822  

4832  

4833  

4841  

4899  


Air  Transportation,  Scheduled  

Air  Courier  Services 

Air  Transportatkxi,  Nonscheduled  

Offshore  Marine  Air  Transportatk>n  Servwes  

Airports,  Flying  Fiekte,  and  Airport  Terminal  Sen/k:es 


MAJOR  GROUP  46  —  PIPEUNES,  EXCEPT  NATURAL  GAS 


Crude  Petroleum  Pipelines  .. 
Refined  Petroleum  Pipelines 
Pipelines,  N.E.C 


MAJOR  GROUP  47  —  TRANSPORTATION  SERVICES 


Travel  Agencies  

Tour  Operators ;.. 

Arrangement  of  Passenger  Transportatkm,  N.E.C 

Arrangement  of  Transportatkxi  of.  Freight  and  Cargo  

Rental  of  Railroad  Cars 

Packing  and  Crating  

Fixed  Facilities  and  Inspectkxi  and  Weighing  Services  for  Motor  VehKle  Transportatkxi 
Transportatkxi  Sennces,  N.E.C 


MAJOR  GROUP  48  —  COMMUNICATIONS 


Radiotelephone  Communk:atkxis 

Telephone  Communications,  Except  Radk)teiephone 

Telegraph  and  Other  Message  Communk^atkxis 

Radk)  Broadcasting  Stations  

Television  Broadcasting  Stations 

Cable  and  Ottier  Pay  Televiskxi  Sendees 

Communkatkxis  Sennces,  N.E.C 


$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$18.5 

$6.0 

.\ $18.5 

$18.5 

$18.5 

$18.5 

$18.5 

$18.5 

$18.5 

$5.0 

500 

500 

500 

500 

500 

500 

500 

$18.5 

$5.0 

$5.0 

$5.0 

, $20.5 

, 1,500 

1,500 

1,500 

$20.5 

$5.0 

1,500 

1,500 

$25.0 

«$1.0 

$5.0 

$5.0 

....$18.5 

$5.0 

$18.5 

$5.0 

$5.0 

1,500 

1,500 

$5.0 

.„ $5.0 

$10.5 

$11.0 

;.$11.0 


SN 

-* 

4911  .. 

4922  .. 

..Mi^ 

4923  .. 

•  ■•M* 

4924  .. 

4925  .. 

>••■■■ 

4931  .. 

- 

4932  .. 

4939  .. 

4941  .. 

4952  ... 



4953  .. 

■•■■•• 

4959  .. 

4961  ... 



4971  ... 

(Nol 

M)P 

5012  ... 

5013  ... 

>■■■■• 

5014  ... 

>■•■>•■ 

5015  ... 

>■■■■• 

5021  ... 

>•••■• 

5023  ... 

.<•••• 

5031  ... 



5032  ... 



5033  ... 

<••••• 

5039  ... 

>>•■• 

5043  ... 



5044  ... 



5045  ... 

•  •••a 

5046  ... 

■  •■•M 

5047  ... 

..... 

5048  ... 

•  •>•■ 

5049  ... 

•  •••■ 

5051  ... 



5052  ... 

5063  ... 

*■•••< 

5064  ... 

5065  ... 

5072  ... 

5074  ... 

5075  ... 

5078  ... 

5082  ... 

5083  ... 

5084  ... 

5085  ... 

5087  ... 

5088  ... 

5091  ... 

5092  ... 

5093  ... 

5094  ... 

...... 

5099  ... 



5111  ... 

5112  ... 

sk; 


4911 

4922 
4923 
4924 
4925 
4931 
4932 
4939 
4941 
4952 
4953 
4959 
4961 
4971 
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Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewtiere  classified) 

(see  endnotes,  wtiere  indicated) 


Size  standards 

in  numlier  of 

employees  or 

millions  of 

dollars 


MAJOR  GROUP  49  —  ELECTRIC,  GAS,  AND  SANITARY  SERVICES 

Electric  Services  

Natural  Gas  Transmission „ 

Gas  Transmission  and  OistritMjtion 

Natural  Gas  Distribution 

Mixed,  Manufactured,  or  Liquefied  Petroleum  Gas  Production  and/or  Distribution 

Electric  and  Other  Services  Combined 

Gas  and  Other  Services  Combined „ .,..„ „ _ 

Combination  Utilities,  N.E.C 

Water  Supply j^....:.. 

Sewerage  Systems 

Refuse  Systems 

Sanitary  Services,  N.E.C 

Steam  and  Air-Conditioning  Supply ^.... 

Inigation  Systems 1., 


4  million 
megawatt  hrs. 

$5.0 

$5.0 

500 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$6.0 

$5.0 

$9.0 

^ $5.0 


DIVISION  F  —  WHOLESALE  TRADE 

(Noli  Applicable  to  Government  procurwnent  of  supplies.  The  nonmanufacturer  size  standard  of  500  empioyaes  shall  be  used  for 

purposes  of  Government  procurement  of  supplies.) 


5012 

5013 

5014 

5015 

5021 

5023 

5031 

5032 

5033 

5039 

5043 

5044 

5045 

5046 

5047 

5048 

5049 

5051 

5052 

5063 

5064 

5065 

5072 

5074 

5075 

5078 

5082 

5083 

5084 

5085 

5087 

5088 

5091 

5092 

5093 

5094 

5099 


MAJOR  GROUP  50  —  WHOLESALE  TRADE  —  DURABLE  GOODS 


Automobiles  and  Other  Motor  Vehicles „ ;. 

Motor  Vehicle  Supplies  and  New  Parts 

Tir6s  and  Tubes ;... 

Motor  Vehicle  Parts,  Used [ 

Fumiture 7. 

Homefumishings  ;. 

Lumber,  Plywood,  Millwork,  and  Wood  Panels _ 

Brick,  Stone,  and  Related  Constmction  Materials ., „ 

Roofing,  Siding,  and  Insulation  Materials  <..-..... 

Construction  Materials,  N.E.C 

Photographic  Equipment  and  Supplies 

Office  Equipment 

Computers  and  Computer  Peripheral  Equipment  and  Software 

Commercial  Equipment,  N.E.C .". ^.. 

Medical,  Dental,  and  Hospital  Equipment  and  Supplies  _ 

Ophthalmic  Goods  „ „... 

Professional  Equipment  and  Supplies,  N.E.C.  : .: 

Metals  Service  Centers  and  Offices „„ 

Coal  and  Other  Minerals  and  Ores 

Electrical  Apparatus  and  Equipment,  Wiring  Supplies,  and  Construction  Materials 

Electrical  Appliances,  Television  and  Radio  Sets  

Electronic  Parts  and  Equipment,  N.E.C 

Hardware „ „.... „. .- 

Plumbing  and  Heating  Equipment  and  Supplies  (Hydronics)  

Warm  Air  Heating  and  Air-Conditioning  Equipment  and  Supplies 

Refrigeration  Equipment  and  Supplies 

Construction  and  Mining  (Except  Petroleum)  Machinery  and  Equipment 

Farm  and  Garden  Machinery  and  Equipment 

Industrial  Machinery  and  Equipment  

Industrial  Supplies 

Sen/ice  Establishment  Equipment  and  Supplies „ 

Transportation  Equipment  and  Supplies,  Except  Motor  Vehicles  

Sporting  and  Recreational  Goods  and  Supplies  

Toys  and  Hobby  Goods  and  Supplies .'. 

Scrap  and  Waste  Materials  

Jewelry,  Watches,  Precious  Stones,  and  Gracious  Metals _ r. 

Durable  Goods,  N.E.C 

MAJOR  GROUP  51  —  WHOLESALE  TRADE  —  NONDURABLE  GOODS 

Printing  and  Writing  Paper ...,..;... 

Stationery  and  Office  Supplies „ 


.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100= 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 

.100 
.100 


5111 
5112 
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SIC 


5113 
5122 
5131 
5136 
5137 
5139 
5141 
5142 
5143 
5144 
5145 
5146 
5147 
5148 
5149 
5153 
5154 
5159 
5162 
5169 
5171 
5172 
5181 
5182 
5191 
5192 
5193 
5194 
5198 
5199 


Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  endnotes,  wtiere  Indicated) 


Industrial  and  Personal  Senrice  Paper 

Drugs,  Drug  Proprietaries,  and  Druggists'  Sundries  

Piece  Goods,  Notions,  and  Other  Dry  Goods 

Men's  and  Boys'  Clothing  and  Furnishings , 

Women's.  Children's,  and  Infants'  Clothing  and  Accessories 

Footwear » 

Groceries,  General  Une ; 

Padoged  Frozen  Foods .'.. 

Dairy  Products,  Except  Dried  or  Canned  — — ; 

Poultry  and  Poultry  Pnxlucts , 

Contoctiorteiy - 

Fish  and  Seafood 

Meats  and  Meat  Products 

Fresh  Fmits  and  Vegetables  

Groceries  and  Related  Products,  N.E.C 

Grain  and  Rekt  Beans - » 

Livestock ...~ 

Farm-Product  Raw  Materials,  N.E.C ....- 

Plastics  Materials  and  Basic  Forms  and  Shapes 

Chemical  and  Allied  Products,  N.E.C 

Petroleum  Bulk  Stattons  and  Terminals ~ 

Petroleum  and  Petroleum  Products  Wholesalers,  Except  Bulk  Stiatkxis  and  Tenninals 

Beer  and  Ale , 

Wirw  and  Distilled  Akx)holk:  Beverages 

Farm  Supplies 

Books,  Periodwals,  and  Newspapers , ~... 

fHowefs,  Nursery  Stock,  and  Ftorists'  Supplies ~ 

Tobacco  arwl  Tobacco  Products 

Paints,  Varnishes,  and  Supplies .„ 

Nondurable  Goods.  N.E.C 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


100 

100 

100 

100 

100 

100 

100 

, 100 

100 

.100 

100 

...100 

100 

100 

100 

, 100 

100 

100 

100 

100 

100 

100 

100 

100 

.^. 100 

; „ 100 

100 

100 

100 

100 


DIVISION  G  —  RETAIL  TRADE 

(Not  AppHcaM*  to  GovenMiMnt  procuranMnt  of  suppllM.  The  nonmanufacturer  size  standard  of  500  amployeea  shall  be  used  for 

purposes  of  Govemmont  procuramsnt  of  suppllss.) 

MAJOR  GROUP  52  —  BUILDING  MATERIALS.  HARDWARE,  GARDEN  SUPPLY.  AND  MOBILE  HOME  DEALERS 


5211 
5231 
5251 
5261 
5271 

5311 
5331 
5399 

5411 
5421 
5431 
5441 
5451 
5461 
5499 

5511 
5521 
5531 
5541 
5551 
5561 


Lumber  arxJ  Other  Buikjing  Materials  Dealers  

Paint.  Glass,  and  Wallpaper  Stores  

Hardware  Stores 

Retail  Nurseries,  Lawn  and  Garden  Supply  Stores . 
Mobile  Home  Dealers  


.$5.0 
.$5.0 
.$5.0 
..$5.0 
..$9.5 


MAJOR  GROUP  53  —  GENERAL  MERCHANDISE  STORES 


Department  Stores 

Variety  Stores  

Miscellaneous  Gerteral  Merchandise  Stores 


.$20.0 
...$8.0 
....$5.0 


MAJOR  GROUP  54  —  FOOD  STORES 


Grocery  Stores 

Meat  and  Fish  (Seafood)  Martcets,  Including  Freezer  Provisioners 

Fmit  and  Vegetat)le  Marttets  

Candy,  Nut,  arxJ  Confectk>nery  Stores 

Dairy  Products  Stores 

Retail  Bakeries '. 

Miscellaneous  Food  Stores  


..$20.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 


MAJOR  GROUP  55  —  AUTOMOTIVE  DEALERS  AND  GASOLINE  SERVICE  STATIONS 


Motor  Vehicle  Dealers  (New  and  Used) 

Motor  VehKie  Dealers  (Used  Only) 

Auto  aiKl  Home  Supply  Stores 

Gasoline  Sen/ne  Statkxis 

Boat  Dealers  

Recreatiortal  Vehk^le  Dealers  


..$21.0 
..$17.0 
....$5.0 
....$6.5 
,...$5.0 
....$5.0 


SIC 

5571  .... 

5599  .... 

EXC 

1, 

— 

5611  .... 

5621  .... 

5632  .... 

5641  .... 

5651  .... 

5661  .... 

5699  .... 

5712  .... 

5713  .... 

5714  .... 

- 

5719  .... 

5722  

5731  

5734  

5735  



5736  

5812  

EXCI 

T, 

5813  

5912  ..... 

5921  

5932  

5941  

••»«'- 

5942  

•  a** 

5943  

■  ■«• 

5944  ...„ 

•  ••• 

5945  

.... 

5946  

.... 

5947  

5948  

5949  J 

5961  ^ 

.... 

5962  

5963  

.... 

5983  

5984  

.... 

5989  

.... 

5992  

5993  

5994  

... 

5995  

... 

5999  



6021  

6022  

6029  

Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


SIC 


5571 
5599 


EXCEPT, 


5611 
5621 
5632 
5641 
5651 
5661 
5699 


5712 
5713 
5714 
5719 
5722 
5731 
5734 
5735 
5736 


5812 

E 

5813 


EXCtlT, 


5912 
5921 
5932 
5941 
5942 
5943 
5944 
5945 
5946 
5947 
5948 
5949 
5961 
5962 
5963 
5983 
5984 
5989 
5992 
5993 
5994 
5995 
5999 


6021  

6022  

6029  
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Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  endnotes,  where  indicated) 


Motorcycle  Dealers  

Automotive  Dealers,  N.E.C. 
Aircraft  Dealers,  Retail  


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


MAJOR  GROUP  56  —  APPAREL  AND  ACCESSORY  STORES 


Men's  and  Boys'  Clothing  and  Accessory  Stores 

Women's  Clothing  Stores  

Women's  Accessory  and  Specialty  Stores 

Children's  and  Infants'  Wear  Stores 

Family  Clothing  Stores 

Shoe  Stores  

Miscellaneous  Apparel  and  Accessory  Stores  


MAJOR  GROUP  57  —  HOME  FURNITURE,  FURNISHINGS,  AND  EQUIPMENT  STORES 


Fumiture  Stores  

Floor  Covering  Stores 

Drapery,  Curtain,  and  Upholstery  Stores 

Miscellaneous  Homefumishings  Stores 

Household  Appliance  Stores  

Radio,  Television,  and  Consumer  Electronics  Stores 

Computer  and  Computer  Software  Stores  ...'. 

Record  and  Prerecorded  Tape  Stores  

Musical  Instrument  Stores 


MAJOR  GROUP  58  —  EATING  AND  DRINKING  PLACES 


Eating  Places  

Food  Service,  Institutional  ..........; 

Drinking  Places  (Alcoholic  Beverages) 


MAJOR  GROUP  59  —  MISCELLANEOUS  RETAIL 


Drug  Stores  and  Proprietary  Stores  

Liquor  Stores 

Used  Merchandise.  Stores  

Sporting  Goods  Stores  and  Bicycle  Shops  

Book  Stores  

Stationery  Stores  „.;.,.. 

Jewelry  Stores 

Hobby,  Toy,  and  Game  Shops 

Camera  and  Photographk:  Supply  Stores 

Gift,  Novelty,  and  Souvenir  Shops  

Luggage  and  Leather  Goods  Stores  

Sewing,  Needleworit,  and  Piece  Goods  Stores  , 

Catalog  and  Mail-Order  Houses  

Automatic  Merchandising  Machine  Operators  ... 

Direct  Selling  Establishments  

Fuel  Oil  Dealers 

Liquefied  Petroleum  Gas  (Bottled  Gas)  Dealers 

Fuel  Dealers,  N.E.C 

Rorists - 

Tobacco  Stores  and  Stands  

News  Dealers  and  Newsstands 

Optical  Goods  Stores 

Miscellaneous  Retail  Stores,  N.E.C 


DIVISION  H  —  FINANCE.  INSURANCE,  AND  REAL  ESTATE 


MAJOR  60  —  DEPOSITORY  INSTITUTIONS 

National  Commercial  Banks 

State  Commercial  Banks 

Commercial  Banks,  N.E.C ..,;a;.»^ 


..$5.0 
..$5.0 
,.$7.5 


..$6.5 
..$6.5 
..$5.0 
..$5.0 
,.$6.S 
,.$6.5 
.$5.0 


..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$6.5 
..$6.5 
,.$6.5 
..$5.0 
..$5.0 


....$5.0 
..$15.0 
....$5.0 


....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
.$16.5 
...$5.0 
...$5.0 
...$9.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 


$100  million  in 

Assets^ 
$100  million  in 

Assets^ 
S100  million  in 

Assets^ 
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SIC 


6035  

6036  

6061  

6062  .T. 

6061  

6082  

6091  

6099  

6141  

6153  

6159  

6162  

6163  

6211  

6221  

6231  

6282  

6289  

6311  

6321  

6324  

6331  

6351  

6361  

6371  

6399  

6411  

6512  

6513  

6514  

6515  

EXCEPT. 

6517  

6519  

6531  

6541  

6552  

6553  

6712  

6719  

6722  

6726  

6732  

6733  

6792  

6794  


Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  endnotes,  wtiere  indicated) 


Savings  Institutions,  Federally  Chartered 

Savings  Institutions,  Not  Federally  Chartered 

Credit  Unions.  Federally  Chartered 

Credit  Unions,  Not  Federally  Chartered  

Branches  and  Agencies  of  Foreign  Banks 

Foreign  Trade  arxl  International  Banking  lnstitutk)ns 


Deposit  Tmst  Facilities 

Functkms  Related  to  Depository  Banking,  N.E.C. 


Size  standards 

in  numt>er  of 

employees  or 

millions  of 

dollars 


MAJOR  GROUP  61  —  NONDEPOSITORY  INSTITUTION 


Persorai  Credit  Instituttons 

Short-Term  Business  Credit  Institutions,  Except  Agriculture 

Miscellaneous  Busir>ess  Credit  Institutkxtt 

MotXgaQB  Bankers  and  Loan  Correspondents  

Loan  Brokers 


MAJOR  GROUP  62  —  SECURITY  AND  COMMODITY  BROKERS,  DEALERS.  EXCHANGES  AND  SERVICES 


Security  Brokers,  Dealers  and  Fk>tatkxi  Companies 

Commodity  Contracts  Brokers  and  Dealers 

Security  and  Commodity  Exchanges 

Investment  Advice 

Sennoes  Allied  With  the  Exchange  of  Securities  or  Commodities.  N.E.C 


MAJOR  GROUP  63  —  INSURANCE  CARRIERS 


Life  InsurarKe  

AcckJent  and  Health  Insurance 

Hospital  and  Medical  Service  Plans  ... 
Fire.  Marine,  and  Casualty  Insurance  . 

Surety  Insurance 

Title  Insurarice 

Penskm.  Health  and  Welfare  Funds  .. 
Insurance  Carriers,  N.E.C 


MAJOR  GROUP  64  —  INSURANCE  AGENTS.  BROKERS.  AND  SERVICE 


Insurance  Agents,  Brokers,  arxj  Servk» 


MAJOR  GROUP  65  —  REAL  ESTATE 


Operators  of  Nonresklential  Buildings 

Operators  of  Apartment  Buikiings  

Operators  of  Dwellings  Other  Than  Apartment  Buildings  

Operators  of  ReskJential  Mobile  Home  Sites  

Leasing  of  Buikiing  Space  to  Federal  Govemment  by  Owners 

Lessors  of  Railroad  Property « 

Lessors  of  Real  Property,  N.E.C 

Real  Estate  Agents  and  Managers 

Title  Abstract  Offk»s .-. 

Land  Subdivkiers  and  Devek)per5,  Except  Cemetaries 

Cemetery  Subdivkiers  and  Developers 


MAJOR  GROUP  67  —  HOLDING  AND  OTHER  INVESTMENT  OPnCES 


Offtees  of  Bank  Hoking  Companies > 

Offwes  of  HoMing  Companies,  N.E.C 

Management  Investment  Offnes,  OpervEnd  

Unit  Investment  Trusts,  Face-Amount  Certifk»te  Offices,  and  Ctosed-End  Management  Investment  Offices 

Educatk>nal,  Retigkxjs,  arxJ  Charitable  Tmsts 

Tmsts,  Except  Educatkxial,  Reiigkxjs,  and  Charitable 

Oil  Royalty  Traders ~ •-. 

Patent  Owners  arKl  Lessors  .'. 


$100  millkxi  in 

Assets^ 
$1 00  million  in 

Assets' 
$100  million  in 

Assets' 
$100  million  in 

Assets' 
$100  million  in 

Assets' 
$1 00  million  in 

Assets' 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

....$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

1,500 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

»$15.0 

$5.0 

....$5.0 

8$1.5 

$5.0 

$5.0 

$5.0 

$5.0 

...$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 


SIC 

6798  .... 

6799  .... 

7011  .... 

7021  .... 



7032  .... 

7033  .... 

7041  .... 

7211  .... 

7212  .... 

7213  .... 

7215  .... 

7216  .... 

7217  .... 

7218  .... 

7219  .... 

7221  

7231  

..... 

7241  .... 

7251  

7261  

7291  



7299  

.... 

7311  

7312  

7313  

•  H* 

7319  

7322  

.... 

7323  

.... 

7331  

.... 

7334  

7335  

.... 

7336  

7338  

7342  

.... 

7349  

.... 

7352  

7353  

.... 

7359  

.... 

7361  

•  ■■■ 

7363  

.... 

7371  

7372  

7373  

.... 

7374  

7375  

7376  

.... 

7377  

7378  

7379  

.... 

7381  

.... 

7382  

.... 

7383  

>... 

7384  

.... 

7389  

. 

EXCE 

T, 

Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


SIC 


6798 
6799 


7011 
7021 
7032 
7033 
7041 


7211 
7212 
7213 
7215 
7216 
7217 
7218 
7219 
7221 
7231 
7241 
7251 
7261 
7291 
7299 


7311 
7312 
7313 
7319 
7322 
7323 
7331 
7334 
7335 
7336 
7338 
7342 
7349 
7352 
7353 
7359 
7361 
7363 
7371 
7372 
7373 
7374 
7375 
7376 
7377 
7378 
7379 

7381  , 

7382  , 

7383  , 

7384  , 
7389  , 


EXCEPT, 
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Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  endnotes,  wtiere  indicated) 


Real  Estate  Investment  Toists 
Investors,  N.E.C 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


..$5.0 
.$5.0 


DIVISION  I  —  SERVICES 


MAJOR  GROUP  70  -  HOTELS,  ROOMING  HOUSES,  CAMPS,  AND  OTHER  LODGING  PLACES 


Hotels  and  Motels 

Rooming  and  Boarding  Houses „ 

Sporting  and  Recreational  Camps » 

Recreational  Vehicle  Parks  and  Campsites  

Organization  Hotels  and  Lodging  Houses,  on  Membership  Basis 


MAJOR  GROUP  72  —  PERSONAL  SERVICES 


Power  Laundries,  Family  and  Commercial 

Garment  Pressing,  and  Agents  for  Laundries  and  Drycleaners 

Linen  Supply  

Coin-Operated  Laundries  and  Drycleaning  

Drycleaning  Plants,  Except  Rug  Cleaning 

Carpet  and  Upholstery  Cleaning  

Industrial  Launderers  

Laundry  and  Garment  Services,  N.E.C „ 

Photographic  Studios,  Portrait 

Beauty  Shops 

Bart>er  Shops  

Shoe  Repair  Shops  and  Shoeshine  Pariors 

Funeral  Service  and  Crematories 

Tax  Return  Preparation  Services  

Miscellaneous  Personal  Services,  N.E.C 


MAJOR  GROUP  73  —  BUSINESS  SERVICES 


Advertising  Agencies  

Outdoor  Advertising  Sen/ices 

Radio,  Television,  and  Publishers'  Advertising  Representatives  

Advertising,  N.E.C 

Adjustment  and  Collection  Services ..._ 

Credit  Reporting  Sen/ices „ [[, 

Direct  Mail  Advertising  Services , 

Photocopying  and  Duplicating  Sendees , 

Commercial  Photography  "".' 

Commercial  Art  and  Graphic  Design _ 

Secretarial  and  Court  Reporting  Sendees  

Disinfecting  and  Pest  Control  siannces  

Building  Cleaning  and  Maintenance  Services,  N.E.C „ 

Medical  Equipment  Rental  and  Leasing 

Heavy  Construction  Equipment  Rental  and  Leasing 

Equipment  Rental  and  Leasing,  N.E.C ........f....... 

Employment  Agencies  

Help  Supply  Services ' .!!'.!"!!r.!I^!!I""!"!^ 

Computer  Programming  Services 

Prepackaged  Software !."!."!."!™! 

Computer  Integrated  Systems  Design " "*"" 

Computer  Processing  and  Data  Preparation  and  Processing  Sendees 

Information  Retrieval  Services 

Computer  Facilities  Management  Sendees  _ 

Computer  Rental  and  Leasing , 

Computer  Maintenance  and  Repair ..; 

Computer  Related  Senflces,  N.E.C !."!."!."!."!."!."!."!.!""!! 

Dete9tive,  Guard,  and  Armored  Car  Sen/ices 

Security  Systems  Services 

News  Syndicates  |[ 

Photofinishing  Latxjratories ....i...„ 

Business  Services,  N.E.C 

Map  Drafting  Services,  Mapmaking  (Including  Aerial)  and  Photogrammetric  Mapping  Senwces 


$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

..$10.5 

$5.0 

..$10.5 

$5.0 

$3.5 

....$3.5 
..$10.5 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 

..6  $5.0 

..6  $5.0 

..»$5.0 

..6  $5.0 

....$5.0 

....$5.0 

....$5.0 

....$5.0 

....$5.0 

....$5.0 

....$5.0 

....$5.0 

..$12.0 

...$5.0 

...$5.0 

...$5.0 

...$5.0 

...$5.0 

.$18.0 

.$18.0 

.$18.0 

.$18.0 

.$18.0 

.$18.0 

.$18.0 

.$18.0 

.$16.0 

...$9.0 

...$9.0 

...$5.0 

...$5.0 

...$5.0 

...$4.0 
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SIC 
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Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  ervlnotes,  where  indicated) 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


MAJOR  GROUP  75  —  AUTOMOTIVE  REPAIR,  SERVICES,  AND  PARKING 


7513 
75t4 
7515 
7519 
7521 
7532 
7533 
7534 
7536 
7537 
7538 
7539 
7542 
7549 

7622 
7623 
7629 
7631 
7641 
7692 
7694 
7899 

7812 
7819 
7822 
7829 
7832 
7833 
7841 

7911 
7922 
7929 
7933 
7941 
7948 
7991 
7993 
7996 
7997 

8011 
8021 
8031 
8041 
8042 
8043 
8049 
8051 
8052 
8069 
8062 
8063 
8069 
8071 
8072 
8082 


Truck  Rental  and  Leasing,  Without  Drivers 

Passenger  Car  Rental 

Passenger  Car  Leasir)g  

UtiWy  Trailer  and  Recreational  Vehicle  Rental 

AutomoMe  Parldng 

Top,  Body,  and  Upholstery  Repair  Shops  and  Paint  Shops 

Automotive  Exhaust  System  Repair  Shops 

Tire  Retreading  and  Repair  Shops 

Automotive  Glass  Replacement  StK)ps 

Automotive  Transmission  Repair  Shops 

General  Automotive  Repair  Shops 

Automotive  Repair  Shops,  N.E.C 

Canwashes  

Automotive  Services,  Except  Repair  and  Canwashes 


MAJOR  GROUP  76  —  MISCELLANEOUS  REPAIR  SERVICES 


Radio  and  Television  Repair  Shops 

Refrigeration  and  Air-Conditioning  Sen/ice  and  Repair  Shops 

Electrical  and  Electronic  Repair  Shops,  N.E.C 

Watoh,  dock,  and  Jewelry  Repair 

Reuphoistery  and  Furniture  Repair  

WekNng  Repair  

Armature  Rewirxirig  Shops 

Repair  Shops  and  Related  Servk»s,  N.E.C 


MAJOR  GROUP  78  —  MOTION  PICTURES 


Motton  Pk:ture  and  Video  Tape  Production  ... 
Services  Allied  to  Motion  Picture  Production  . 
Motkxi  Picture  and  Video  Tape  Distribution  .. 
Services  Allied  to  Motion  Picture  Distribution 

Motion  Picture  Theaters,  Except  Drive-In 

Drrve-ln  Motton  Picture  Theaters 

VWeo  Tape  Rental 


MAJOR  GROUP  79  ^  AMUSEMENT  AND  RECREATION  SERVICES 


Dance  Studtos,  Schools,  and  Halls  

Theatrical  Producers  (Except  Motion  Picture)  and  Miscellaneous  Theatrical  Senrices 

Barxls,  Orchestras,  Actors,  arnj  Otfier  Entertairiers  and  Entertainment  Groups  

Bowling  Centers 

Professtonal  Sports  Gubs  and  Promoters 

Racirig,  Including  Track  Operation  

Phystoal  Fitness  Facilities 

CoirvOperated  Amusement  Devnes  -. — 

Amusement  Partts 

Membership  Sports  and  Recreatton  Ckjbs 

Amusement  and  Recreatton  Services,  N.E.C 


MAJOR  GROUP  80  —  HEALTH  SERVICES 


Offices  and  Clinics  of  Doctors  of  Medtoine 

Offices  and  Clinics  of  Dentists 

Offices  and  Clinics  of  Doctors  of  Osteopathy 

Offices  and  Clinics  of  Chiropractors 

Offices  and  Clintos  of  Optometrists  

Offices  and  Clinics  of  Podiatrists 

Offices  and  Clinks  of  Health  Practittoners,  N.E.C. 

Skilled  Nursing  Care  Facilities 

Intormediate  Care  Facilities 

Nursing  and  Personal  Care  Facilities,  N.E.C 

General  Medtoeil  and  Surgk»l  Hospitals 

Psycfiiatric  Hospitals 

Specialty  Hospitals,  Except  Psychiatric 

Medkal  Laboratories 

Dental  Laboratories 

Home  Health  Care  Services 


..$18.5 
.$18.5 
..$18.5 
,...$5.0 
....$5.0 
....$5.0 
....$5.0 
..$10.5 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 


,...$5.0 
....$5.0 
,...$5.0 
,...$5.0 
,...$5.0 
,...$5.0 
..„$5.0 
,."$5.0 


..$21.5 
..$21.5 
,.$21.5 
,...$5.0 
....$5.0 
....$5.0 
....$5.0 


..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
.45.0 
.45.0 
..$5.0 
..$5.0 
..$5.0 


..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
.45.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 


sk; 


8092 
8093 
8099 


8111 


8211 
8221 
8222 
8231 
8243 
8244 
8249 
8299 


EXCEPT, 


8322 
8331 
8351 
8361 
8399  ...i 


8412 
8422 


8611 
8621 
8631 
8641 
8651 
8661 
8699 


8711 


EXCH^T, 

EXCEPT. 
EXClPT, 


8712  . 

8713  . 
8721  . 

8731  . 
EXC^h-, 

Exa;»T, 

EXCEPT. 

8732  . 

8733  . 

8734  . 

8741  . 
EXC^fT. 

8742  .. 

8743  ., 

8744  .. 
EXC6PT. 
EXC^llT, 

8748  ., 


sk; 


8092 
8093 
8099 


8111 


8211 
8221 
8222 
8231 
8243 
8244 
8249 
8299 


EXOEPT 


8322 
8331 
8351 
8361 
8399 


8412 
8422 


8611 
8621 
8631 
8641 
8651 
8661 
8699 


8711 


EXCHT 
EXCIf'T 
EXCEPT, 

8712 

8713 

8721 

8731 

EXCf^T, 

EXCEPT, 
EXCEPT, 


8732 
8733 
8734 
8741 


EXCEIT, 


8742 
8743 
8744 


EXCEPT, 
EXCElfT, 


8748 
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Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewtiere  classified) 

(see  endnotes,  where  indicated) 


Kidney  Dialysis  Centers 

Specialty  Outpatient  Facilities,  N.E.C. 
Healtti  and  Allied  Sen^ices,  N.E.C 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


MAJOR  GROUP  81  —  LEGAL  SERVICES 


Legal  Sendees 


MAJOR  GROUP  82  —  EDUCATIONAL  SERVICES 


Elementary  and  Secondary  Schools  

Colleges,  Universities,  and  Professional  Schools 

Junior  Colleges  and  Technical  Institutes 

Libraries  


raf>«M«F«*M.**«M»**4*«*^ri 


Data  Processing  Schools 

Business  and  Secretarial  Schools 

Vocational  Schools,  N.E.C 

Schools  and  Educational  Sendees,  N.E.C. 
Flight  Training  Services  


MAJOR  GROUP  83  —  SOCIAL  SERVICES 


Individual  and  Family  Social  Services  

Job  Training  and  Vocational  Rehabilitation  Services 

Child  Day  Care  Services  „ ,". 

Residential  Care  

Social  Services,  N.E.C „ 


MAJOR  GROUP  84  -  MUSEUMS,  ART  GALLERIES,  AND  BOTANICAL  AND  ZOOLOGICAL  GARDENS 


Museums  and  Art  Galleries  

Artx)reta  and  Botanical  or  Zoological  Gardens 


MAJOR  GROUP  86  —  MEMBERSHIP  ORGANIZATIONS 


Business  Associations  

Professional  Membership  Organizations 

Labor  Unions  and  Similar  Labor  Organizations 

Civic,  Social,  and  Fratenuil  Associations  , 

Political  Organizations 

Religious  Organizations  

Membership  Organizations,  N.E.C 


Mi^a^JMT.. 


MAJOR  GROUP  87  -  ENGINEERING,  ACCOUNTING,  RESEARCH,  MANAGEMENT.  AND  RELATED  SERVICES 


Engineering  Services  , 

Military  and  Aerospace  Equipment  and  Military  Weapons IL!."!!!!!!!!!™.!!!!!!!!!.."!"!."! 

Contracts  and  Subcontracts  for  Engineering  Services  Awarded  Under  the  National  Energy  Policy" Act  of  i9SG 

Marine  Engineering  and  Naval  Architecture 

Architectural  Services  (Other  than  Naval)  ., 1^1"»»!»^!!^!1"^!!^!!!!!!!!!!Z!!!!!!!!!!1!1"!!!!."! 

Surveying  Services  .;. ..!!.!!!."!."!!."!!"""""!!! 

Accounting,  Auditing,  and  Bookkeeping  Services .., !.!".".....".""!.'!!I 

Commercial  Physiceil  and  Biological  Research  „... ...I"."!.."!"!!!!!!."!." 

Aircraft i!^!!™™!.""!"!!!"!. " 

Aircraft  Parts,  and  Auxiliary  Equipment,  and  Aircraft  Engine  Parts  '"."""".'""""." 

Space  Vehicles  and  Guided  Missiles,  their  Propulsion  Units,  their  Propulsion  Units  Parts,  and  their  Auxiliary 

Equipment  and  Parts 

Commercial  Economic,  Sociological,  and  Educational  Research 
Noncommercial  Research  Organizations 

Testing  Laboratories  

Management  Services  

Conference  Management  Services  

Management  Consulting  Services  

Public  Relations  Services  

Facilities  Support  Management  Servk»s 

Base  Maintenance  

Environmental  Remediation  Services 

Business  Consulting  Services,  N.E.C 


..$5.0 
..$5.0 
.$5.0 


.$5.0 


....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
...$6.0 
.$18.5 


..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 


$5.0 
.$5.0 


..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
.$5.0 
.$5.0 


$4.0 

...$20.0 
...$20.0 
...$13.5 

$4.0 

$4.0 

$6.0 

..10500 
..1,500 
..1,000 


1.000 

$5.0 

$5.0 

$5.0 

$5.0 

6$5.0 

$5.0 

$5.0 

..."$5.0 
.«$20.0 
...."500 
$5.0 


45006 
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Size  standards  by  SIC  industry  description 

(N.E.C.  =  not  elsewhere  classified) 

(see  endnotes,  where  indicated) 


Size  standards 

in  number  of 

employees  or 

millions  of 

dollars 


MAJOR  GROUP  89  —  SERVICES.  NOT  ELSEWHERE  CLASSIHEO 


Sendees,  N.E.C. 


.$5.0 


DIVISION  K  —  NONCLASSIFIABLE  ESTABUSHMENTS 


NondassiHabte  Establishments 


..$5.0 


1.  SIC  code  1629— Dredging:  To  be 
considered  small  for  purposes  of  (Government 
procurement,  a  firm  must  perform  at  least  40 
percent  of  the  voliune  dredged  with  its  own 
equipment  or  equipment  owned  by  another 
smaU  dredging  concern. 

2.  SIC  Division  D-^ffanufacturing:  For 
rebuilding  machinery  or  equipment  on  a 
fiurtory  basis,  at  equivalent,  use  the  SIC  code 
for  a  newly  manufactured  product.  Concerns 
performing  major  rebuilding  or  overhaul 
activitias  do  not  necessarily  have  to  meet  the 
criteria  for  being  a  "manufacturer"  although 
the  activities  may  be  classified  under  a 
manufacturing  SIC  code.  Ordinary  repair 
services  or  preservation  are  not  considered 
rebuilding. 

3.  SIC  code  2033:  For  purposes  of 
Government  procurement  for  food  canning 
and  preaerving,  the  standard  of  500 
empIoyMS  excludes  agricultural  labor  as 
defined  in  %  3306(k)  of  the  Internal  Revenue 
Code,  26  U.S.C.  3306(k). 

4.  S3C  code  2911:  For  purposes  of 
Government  procurement,  the  firm  may  not 
have  more  than  1,500  employees  nor  mote 
than  75,000  barrels  per  day  capacity  of 
petroleum-based  inputs,  including  crude  oil 
or  bona  fide  fsedstocks.  Capacity  includes 
owned  or  leesed  facilities  as  well  as  facilities 
under  a  processing  agreement  or  an 
arrangement  such  as  an  exchange  agreement 
or  a  throughput.  The  total  product  to  be 

delivered  under  the  contract  must  be  at  least 
90  percent  refined  by  the  successful  bidder 
from  eithw  crude  oil  or  bona  fide  feedstocks. 

5.  SIC  code  3011:  For  purposes  of 
Government  procurement,  a  firm  is  small  for 
bidding  on  a  contract  for  pneumatic  tires 
within  Census  Classification  codes  30111 
and  30112,  provided  that: 

(1)  The  value  of  tires  within  Census 
Classification  codes  30111  and  30112  which 
it  manufactured  in  the  United  States  during 
the  previous  calendar  year  is  more  than  50 
percent  of  the  value  of  its  total  worldwide 
manufacture, 

(2)  the  value  of  pneumatic  tires  within 
Cnisus  Classification  codes  30111  and  30112 
comprising  its  total  worldwide  manufacture 
during  the  preceding  calendar  year  was  less 
than  5  percent  of  the  value  of  all  such  tires 
manufactured  in  the  United  States  during 
that  period,  and 

(3)  the  value  of  the  principal  product 
which  it  manufactured  or  otherwise 


produced,  or  sold  worldwide  during  the 
preceding  calendar  year  is  less  than  10 
percent  of  the  total  value  of  such  products 
.  manufactured  or  otherwise  produced  or  sold 
in  the  United  States  during  that  period. 

6.  SIC  codes  4724.  6531,  7311,  7312,  7313, 
7319,  and  8741  (part):  As  measured  by  total 
revenues,  but  excluding  funds  received  in 
trust  for  an  unaffiliated  third  party,  such' as 
bookings  or  sales  subject  to  commissions. 
The  commissions  received  are  included  as 
revenue. 

7.  A  financial  institution's  assets  are 
determined  by  averaging  the  assets  reported 
on  its  four  quarterly  financial  statements  for 
the  preceding  year.  Assets  for  the  purposes  of 
this  size  standard  means  the  assets  defined 
according  to  the  Federal  Financial 
Institutions  Examination  Council  034  call 
report  form. 

8.  SIC  code  6515:  Leasing  of  building  space 
to  the  Federal  Government  by  Owners:  For 
Government  procurement,  a  size  standard  of 
$15.0  million  in  gross  receipts  applies  to  the 
owners  of  building  space  leased  to  the 
Federal  Government.  The  standard  does  not 
apply  to  an  agent. 

9.  SIC  codes  7699  and  3728:  Contracts  for 
the  rebuilding  or  overhaul  of  aircraft  ground 
support  equipment  on  a  contract  basis  are 
classified  under  SIC  code  3728. 

10.  SIC  code  8731:  For  research  and 
development  contracts  requiring  the  delivery 
of  a  manufactured  product,  the  appropriate 
size  standard  is  that  of  the  manulactuiing 
industry. 

(1)  Research  and  Development  means 
laboratory  or  other  physical  research  and 
development.  It  does  not  include  economic, 
educational,  engineering,  operations, 
systems,  or  other  nonphysical  research;  or 
computer  programming,  data  processing, 
commercial  and/or  medical  li^ratory 
testing. 

(2)  For  purposes  of  the  Small  Business 
Innovation  Research  (SBIR)  program  only,  a 
different  definition  has  been  established  by 
law.  See  §  121.701  of  these  regulations. 

(3)  Research  and  development  for  guided 
missiles  and  space  vehicles  includes 
evaluations  and  simulation,  and  other 
services  requiring  thorough  knowledge  of 
complete  missiles  and  spacecraft. 

11.  Facilities  Management,  a  component  of 
SIC  code  8744,  includes  establishments,  not 
elsewhere  classified,  which  provide  overall 
management  and  the  personnel  to  perform  a 
variety  of  related  support  services  in 


operating  a  complete  facility  in  or  around  a 
specific  building,  or  within  another  business 
or  Government  establishment.  Facilities 
management  means  furnishing  three  or  more 
personnel  supply  services  which  may 
include,  but  are  not  limited  to,  secretarial 
services,  typists,  telephone  answering, 
reproduction  or  mimeograph  service,  mailing 
service,  financial  or  business  management, 
public  relations,  conference  planning,  travel 
arrangements,  word  processing,  maintaining 
files  and/or  libraries,  switchboard  operation, 
writers,  bookkeeping,  minor  office  equipment 
maintenance  and  repair,  or  use  of 
information  systems  (not  programming). 

12.  SIC  code  8744 

(1)  If  one  of  the  activities  of  base 
maintenance,  as  defined  in  paragraph  2)  of 
this  endnote,  can  be  identified  with  a 
separate  industry  and  that  activity  (or 
industry)  accoimts  for  50  percent  or  more  of 
the  value  of  an  entire  contract,  then  the 
proper  size  standard  is  that  of  the  particular 
industry,  and  not  the  base  maintenance  size 
standard. 

(2)  "Base  Maintenance"  requires  the 
performance  of  three  or  more  separate 
activities  in  the  areas  of  service  or  special 
trade  construction  industries.  If  services  are 
performed,  these  activities  must  each  be  in  a 
separate  SIC  code  including,  but  not  limited 
to,  Janitorial  and  Custodial  Service,  Fire 
Prevention  Service,  Messenger  Service, 
Commissary  Service.  Protective  Guard 
Service,  and  Grounds  Maintenance  and 
Landscaping  Service.  If  the  contract  requires 
the  use  of  special  trade  contractors 
(plumbing,  painting,  plastering,  carpentry, 
etc.),  all  such  special  trade  construction 
activities  are  considered  a  single  activity  and 
classified  as  Base  Housing  Maintenance. 
Since  Base  Housing  Maintenance  is  only  one 
activity,  two  additional  activities  are  required 
for  a  contract  to  be  classified  as  "Base 
Maintenance." 

13.  SIC  code  8744 

(1)  For  SB  A  assistance  as  a  small  business 
concern  in  the  industry  of  Environmental 
Remediation  Services,  other  than  for 
Government  procurement,  a  concern  must  be 
engaged  primarily  in  furnishing  a  range  of 
services  for  the  remediation  of  a 
contaminated  environment  to  an  acceptable 
condition  including,  but  not  limited  to, 
preliminary  assessment,  site  inspection, 
testing,  remedial  investigation,  feasibility 
studies,  remedial  design,  containment, 
remedial  action,  removal  of  contaminated 
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materia  ! ,  storage  of  contaminated  materials 
and  secliKty  and  site  closeouts.  If  one  of  such 
activiti^i)  accounts  for  50  percent  or  more  of 
a  concert's  total  revenues,  employees,  or 
other  relfted  factors,  the  concern's  primary 
industri  is  that  of  the  particular  industry  and 
not  the  Environmental  Remediation  Services 
Industry. 

(2)  Fop  purposes  of  classifying  a 
Govemihent  procurement  as  Environmental 
Remediation  Services,  the  general  purpose  of 
the  proaurement  must  be  to  restore  a 
contaminated  environment  and  also  the 
procurenient  must  be  composed  of  activities 
in  three  idr  more  separate  industries  with 
separate!  pIC  codes  or,  in  some  instances  (e.g., 
engineeHng),  smaller  sub-components  of  SIC 
codes  with  separate,  distinct  size  standards. 
These  activities  may  include,  but  are  not 
limited  to,  separate  activities  in  industries 
such  as.iHeavy  Construction;  Special  Trade 
Constmction;  Engineering  Services; 
Archite<jtlural  Services;  Management 
Service^  Refuse  Systems;  Sanitary  Services, 
Not  Elsehirhere  Classified:  Local  Trucking 
Without  $torage;  Testing  Laboratories;  and 
Commeijqial,  Physical  and  Biological 
Research,  If  any  activity  in  the  procurement 
can  be  i(ji^ntified  with  a  separate  SIC  code, 
or  comptakient  of  a  code  with  a  separate 
distinct  size  standard,  and  that  industry 
accounts  for  50  percent  or  more  of  the  value 
of  the  eritire  procurement,  then  the  proper 
size  stanklard  is  the  one  for  that  particular 
industry^  and  not  the  Environmental 
Remedi^on  Service  size  standard. 

Dated^  |une  16, 1999. 
GaryM.||ackson. 

Assistarif  \Aclmimstrator  for  Size  Standards. 
[FR  Doc'  69-17003  Filed  8-17-99;  8:45  am] 
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deparJiIment  of  transportation 

I, 
Coast  Guard 

[USCGDCB-99-O50] 

Lowar  Msaiasippi  River  Waterway 
Safety  AkJviaory  Committee 

agency]  Coast  Guard,  DOT. 
ACTION:  lilotice  of  meeting. 


SUMMARfvf:  The  Lower  Mississippi  River 
Waterw^  Safety  Advisory  Committee 
(LMRWSAC)  will  meet  to  discuss 
various  jifesues  relating  to  navigational 
safety  oiii  the  Lower  Mississippi  River 
and  related  waterways.  The  meeting 
will  be  open  to  the  public. 
DATES:  IfMRWSAC  wiU  meet  on 
Wednesday,  September  8. 1999,  from  9 
a.m.  to  12  noon.  This  meeting  may  close 
early  if  $11  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  shoidd  reach  the  Coast 
Guard  on  or  before  Augiist  31, 1999. 
Request^  to  have  a  copy  of  yoiu-  material 
distributed  to  each  member  of  the 
committj0e  shoidd  reach  the  Coast  Guard 
on  or  beti^ire  August  31. 1999. 


ADDRESSES:  LMRWSAC  will  meet  in  Uie 
basement  conference  room  of  the  Hale 
Boggs  Federal  Building.  501  Magazine 
Street.  New  Orleans,  LA.  Send  written 
material  and  requests  to  make  oral 
presentations  to  M.  M.  Ledet, 
Committee  Administrator,  c/o 
Commander,  Eighth  Coast  Guard 
District  (m).  501  Magazine  Street,  New 
Orleans,  LA  70130-3396.  This  notice  is 
available  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact  M.  M. 
Ledet,  Committee  Administrator, 
telephone  (504)  589-6271.  Fax  (504) 
589-4999. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee 
(IMRWSAC).  The  agenda  includes  the 
following: 

(1)  Introduction  of  committee 
members. 

(2)  Remarks  by  RADM  P.  Phita, 
Committee  Sponsor. 

(3)  Approval  of  the  March  31, 1999 
minutes. 

(4)  Old  Business: 

a.  VTS  update. 

b.  Bridge  Clearance  Gauge. 

c.  South  Pass  Dredging. 

d.  Southwest  Pass  Wingdam. 

e.  Soft  Dikes  Working  Group  Report. 

(5)  New  Business: 

(6)  Next  meeting. 

(7)  Adjournment 

Procedural    ' 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the  - 
meeting,  please  notify  the  Committee 
Administrator  no  later  than  August  31, 
1999.  Written  material  for  distribution 
at  the  meeting  shoidd  reach  the  Coast 
Guard  no  later  than  August  31,  1999.  If 
you  would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  or  subcommittee  in  advance 
of  the  meeting,  please  submit  28  copies 
to  the  Committee  Administrator  at  Uie 
location  indicated  under  Addresses  no 
later  than  August  31. 1999. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 


assistance  at  the  meetings,  contact  the 
Committee  Administrator  at  the  location 
indicated  under  ADDRESSES  as  soon  as 
possible. 

Dated:  July  29. 1999. 
Paul ).  Pluta, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  99-21377  Filed  8-17-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 
[Summary  Notice  No.  PE-9»-27] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispoellions  of 
Petitiona  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  piupose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  8, 1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200).  Petition  Docket  No.  _,  800 
Independence  Avenue.  SW.. 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  {AGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  D.C.  20591;  telephone 
(202)  267-3132. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Terry 
Stubblefield  (202)  267-7624  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C.,  on  August  12, 
1999. 

Dmald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitioiis  for  Exemption 

UocJcet  No.:  29462. 

Petitioner:  Dallas  Airmotive,  Inc. 

Section  of  the  FAR  Affected:  1 4  CFR 
21.325(b)(3). 

Description  of  Relief  Sought:  To  allow 
DAI  to  issue  export  airworthiness 
approvals  for  Class  n  products  that  are 
located  but  not  manufactured  in  the 
United  States. 

Docket  No.:  29539. 

Petitioner:  City  College  of  San 
Francisco. 

Section  of  the  FAR  Affected:  14  CFR 
65.3. 

Description  of  Relief  Sought:  To 
permit  mechanic  certificats  to  be  issued 
imder  subpart  D  of  part  65,  outside  the 
United  States,  to  persons  trained  by 
CCSF  who  are  neither  U.S.  citizens  nor 
resident  aliens  when  the  certificate  is  • 
not  needed  for  the  operation  or 
continued  airworthiness  of  U.S.- 
registered  aircraft. 

Dispocitions  of  Petitioiis 

Docket  No.:  IMBl. 

Petitioner:  International  Aerobatic 
Qub. 

Sections  of  the  FAR  Affected:  14  CFR 
91.151(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  lAC  and  lAC 
members  participating  in  lAC-sponsored 
and/or  sanctioned  aerobatic 
competitions  conducted  in  accordance 
with  lAC  Official  Contest  Rules,  to  begin 
flight  in  an  airplane,  considering  local 
conditions  effecting  fuel  consumption, 
when  th«e  is  enoi^  fuel  on  boud  the 
aircraft  to  take  off,  complete  the  planned 
flight  maneuvOTS,  and  land  at  the  same 
airport  with  enough  fiiel  to  fly  for  an 
additional  10  minutes  at  normal 
cruising  speed. 

&xmt,  07/15/99,  Exemption  No. 
5745C. 

Docket  No.:  2B160. 

Petitioner:  Massachusetts  Institute  of 
Technology.  

Section  of  the  FAR  Affected:  14  CFR 
91.319(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  MTT  to  operate 


certain  multiengine  and  single-engine 
aircraft  certficated  in  the  experimental 
category,  over  densely  populated  areas 
or  in  congested  airways. 

Grant.  7/15/99,  Exemption  No.  5210E. 

Docket  No.:  26608. 

Petitioner:  ARCO/BPX  Aviation  and 
Alaska  Airlines.  

Section  of  the  FAR  Affected:  14  CFR 
43.3(a).  43.7(a),  91.407(a)(2), 
91.417(a)(2)(v),  and  121.379.  * 

Description  of  Relief  Sought/ 
Disposition:  To  permit  (1)  ARCO  Alaska 
and  BPX  to  use  ASA's  approved 
maintenance  recordkeeping  procedures 
for  Boeing  737-200  airoafl  leased  and 
operated  by  ARCO  Alaska  and  BPX  and 
(2)  ASA  to  perform  maintenance, 
preventative  maintenance,  alterations, 
inspections,  major  repairs,  and  major 
alterations,  and  subsequently  retiun  to 
service  Boeing  737-200  aircraft  leased 
and  operated  by  ARCO  Alaska  and  BPX 
in  accordance  with  ASA's  continuous 
airworthiness  maintenance  program  and 
maintenance  procediues. 

Grant,  6/30/99,  Exemption  No.  5667C. 

Docket  No.:  27143. 

Petitioner:  Columbia  Helicopters,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  CHI  to  operate 
certain  aircraft  imder  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  each  aircraft. 

Grant,  6/18/99.  Exemption  No.  6905. 

Docket  No.:  27306. 

Petitioner:  NockAir  Helicopter,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
133.43(a). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  NodkAir  to  use 
its  helicopters  to  perform  aerial  trapeze 
acts  without  using  an  approved 
external-load  attachment  or  quick- 
release  device  for  carrying  a  person  or 
trapeze  bar. 

Grant,  7/15/99.  Exemption  No.  6685 A. 

Docket  No.:  27601. 

Petitioner:  Austral  Lineas  Aereas. 

Section  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ALA  to  use  the 
calibration  standards  of  the  Institute 
Nacional  de  Tecnologia  Industrial 
(INTI),  Argentina's  national  standards 
organization,  for  the  calibration  of 
standards  of  the  U.S.  National  Institute 
of  Standards  and  Technology  (NIST), 
formerly  the  National  Bureau  of 
Standards  (NBS),  to  test  its  inspection 
and  test  equipment. 

Grant.  6/30/99.  Exemption  No.  6651A. 

Docket  No.:  26634.  . 

Petitioner:  LifePort,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
25.562  and  25.785(b). 


Description  of  Relief  Sought/ 
Disposition:  To  permit  certification  of 
medical  stretchers  for  transport  of 
persons  whose  medical  condition 
dictates  such  accommodations.  This 
exemption  is  for  an  installation  on  a 
Dassault  Model  Falcon  2000  airplane. 

Grant.  7/13/99,  Exemption  No.  69-20. 

Docket  No.:  26864. 

Petitioner:  Aero  Sky. 

Section  of  the  FAR  Aff&^ed:  14  CFR 
145.37(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aero  Sky  to 
continue  to  hold  a  FAA  repair  station 
certificate  (certificate  No.  KQ7R556N) 
without  having  suitable  permanent 
housing  facilities  for  at  least  one  of  the 
heaviest  aircraft  within  the  weight  class 
of  the  rating  it  holds. 

Grant,  7/15/99,  Exemption  No.  6673A. 

Docket  No.:  29174. 

Petitioner:  Hawaii  Helicopters,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  HHI  to  operate 
its  Sikorsky  S-61N  (U.S.  Registration 
No.  N29111,  Serial  No.  61711)  and  its 
Sikorsky  S-76A  (Canadian  Registration 
No.  C-GHJG,  Serial  No.  760015) 
helicopters  imder  part  135  without  an 
approved  DFDR. 

Grant.  7/15/99.  Exemption  No.  6789 A. 

Docket  No.:  29654. 

Petitioner:  Michigan  City  Aviators- 
EAA  chapter  966. 

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255, 135.353,  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Michigan  City 
Aviators-EAA  chapter  966  to  conduct 
local  sightseeing  flights  at  an  airport  in 
the  Midiigan  City,  hidiana,  area  for  its 
annual  pancake  breakfast  event  on  July 
18, 1999,  for  compensation  or  hire, 
without  compl)ring  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant,  7/14/99,  Exemption  No.  69222. 

(FR  Doc.  99-21457  Filed  8-17-99;  8:45  am] 
BNJJNQ  COOC  4ai»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminletratlon 

Airport  Impfovamefit  Program  Grant 
Aaaurancaa;  Propoaad  Modiflcatlons 
and  Opportunity  to  Comment 

agency:  Federal  Aviation 
Administration  (FAA),  US  DOT. 
ACTION:  Notice  of  modification  of 
Airport  Improvement  Program  grant 
assurances  and  of  the  opportunity  to 
comment. 


Secretaiimi 
assurances  £ 


ed:  14  CFR 


n  No.  6673A. 


Ml  No.  6789A. 


m  No.  69222. 
-99;  8:45  am] 
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SUIMIAI^:  The  FAA  proposes  to  modify 
the  sta^ard  grant  assurances  that  are 
requir^^  of  a  sponsor  before  receiving  a 
grant  i^der  the  Airport  Improvement 
Prograji  (AIP).  Piusuant  to  applicable 
law,  \ha  Secretary  of  Transportation  is 
required  to  provide  notice  in  the 
Federitl  Register  of,  and  to  provide  an 
opporti^nity  for  public  comment  on, 
proposjals  to  modify  the  assurances  and 
on  propbsals  for  additional  AIP 
assurances. 

Modi^cations  to  the  AIP  grant 
assuraapes  are  being  made  for  three 
reasonii  To  address  the  public 
commeits  received  subsequent  to  the 
'  last  publication  of  the  assurances  on 
June  2,!  t997;  to  reflect  new  regulatory 
and  O^ce  of  Management  and  Budget 
requireiihents  incorporated  in  Assurance 
1;  and  t<i  more  accurately  reflect 
applicable  statutory  requirements. 

For  ease  of  reading.  Title  49,  Subtitle 
Vn,  as  ^nended  by  the  1996  Act,  will 
be  cited  throughout  the  remainder  of 
this  notice  as  Title  49,  U.S.C,  as 
amendep.  In  the  actual  assivance, 
howevet,  the  reference  further  specifies 

Subtitle  ivn. 

DATES:  [These  modifications  to  the  Grant 
Assurahces  will  be  effective  September 
1, 19991  Comments,  however,  are 
invitedi  {Comments  must  be  submitted  at 
or  befoM  30  calendar  days  after 
publicaitiion  in  the  Federal  Register.  Any 
necessaiy  or  appropriate  revision  to  the 
assurances  resulting  from  the  comments 
receivedl  will  be  adopted  as  of  the  date 
of  a  suli^uent  publication  in  the 
Federal  llegister. 

ADORES^S:  Comments  may  be  delivered 
or  mailed  to  the  FAA,  Airports 
Financi|4l  Assistance  Division,  APP- 
500,  Rokjm  619,  800  Independence  Ave., 
SW.,  WBjshington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  ElOrsah,  Manager,  Progr^ 
Guidance  Branch,  Airports  Financial 
Assistaiipe  Division,  APP  500,  Room 
619,  FAA,  800  Independence  Avenue, 
SW.,  Wkfehington,  DC  20591,  Telephone 
(202) 267-8822. 

SUPPLEljieNTARY  INFORMATION:  The 

Secretati  must  receive  certain 
assurances  from  a  sponsor  (applicant) 
seeking  i^ancial  assistance  for  airport 
plannin|l,  airport  development,  noise 
compatjpility  planning  or  noise 
mitigatitn  imder  Title  49,  U.S.C,  as 
amended.  These  assurances  are 
submitted  as  part  of  a  sponsor's 
applicatibn  for  Federal  assistance  and 
are  incortoorated  into  all  grant 
agreements.  As  need  dictates,  these 
assurances  are  modified  to  reflect  new 
Federal  requirements.  Notice  of  such 
propose:^  modifications  is  published  in 


the  Federal  Register  and  an  opportunity 
is  provided  for  comment  by  the  public. 

The  current  assurances  were 
published  on  February  3, 1988,  at  53  FR 
3104  and  amended  on  September  6, 
1988,  at  FR  34361,  on  August  29, 1989, 
at  54  FR  35748  on  June  10, 1994  at  59 
FR  30076,  on  January  4, 1995,  at  60  FR 
521,  and  on  June  2, 1997,  at  62  FR 
29761. 

Discussion  of  Comments  Received  in 
Response  to  the  Notice  of  Modification 
of  Airport  Improvement  Grant 
Assurances 

On  June  2. 1997.  the  Federal  Aviation 
Administration  published  in  the 
Federal  Register  (62  FR  29761) 
modifications  to  the  Airport 
Improvement  Program  grant  assiuances. 
The  agency  asked  for  public  comment 
by  July  2, 1997. 

The  FAA  received  a  total  of  four 
comments  on  the  notice  of  proposed 
modifications  of  the  grant  assurances. 
Only  one  of  the  four  comments  was 
received  prior  to  the  close  of  the       . 
comment  period  on  July  2.  However, 
because  only  a  few  comments  were 
received  and  this  process  is  not  a  formal 
rulemaking  procedure,  the  FAA  has 
decided  to  consider  all  comments. 
Comments  were  received  from  Airports 
Council  International,  North  America 
(ACI-NA);  the  City  of  Houston  Airport 
System,  Houston,  Texas;  the  City  of 
Mesa,  Arizona;  and  the  Perry  County 
Airport  Authority,  Tell  City,  Indiana. 

ACI-NA  reconunended  tnat 
Assiuance  3,  Sponsor  Fund  Availability, 
be  modified  to  read  "has  or  will  have 
sufficient  fimds".  The  ACI-NA 
recommendation  would  allow  the 
sponsor  more  time  to  accumulate  the 
local  matching  share  for  Airport 
Improvement  Program  (AIP)  projects. 
This  would  give  the  airport  sponsor 
until  the  date  of  the  grant  award  to  have 
local  funds  available.  The  statute 
requires  airport  sponsors  to  have 
sufficient  funds  available  at  the  time  the 
grant  application  is  submitted.  Title  49 
Section  47106(a)(3)  states,  "The 
Secretary  of  Transportation  may 
approve  an  application  under  this 
subchapter  for  a  project  grant  only  if  the 
Secretary  is  satisfied  that  enough  money 
is  available  to  pay  the  project  costs  that 
will  not  be  paid  by  the  United  States 
Government  under  this  subchapter".  We 
believe  that  it  is  reasonable  for  an 
airport  to  affirm  the  availability  of  funds 
at  the  time  of  grant  request.  Therefore, 
the  final  notice  retains  the  existing 
language  in  the  assurance. 

The  City  of  Mesa,  Arizona,  requested 
clarification  about  the  need  for  public 
hearings  required  by  Assurance  9, 
Public  Hearings.  The  City  of  Mesa 


wanted  to  know  what  constitutes  a 
major  runway  extension,  and  how  much 
of  an  increase  in  either  runway  length 
or  runway  weight  bearing  capacity 
requires  a  public  hearing.  Assurance  9 
requires  that  the  sponsor  conduct  a 
public  hearing  for  projects  involving  the 
location  of  an  airport,  an  airport 
runway,  or  a  major  runway  extension. 
The  assurance,  as  ciurentiy  written, 
satisfies  the  provisions  of  Title  49 
United  States  Code,  Section  47106(c)(1) 
regarding  environmental  requirements, 
and  does  not  need  to  be  revised.  Section 
1506.6  of  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  sets  forth 
procedures  for  public  involvement  in 
projects  affecting  the  environment.  FAA 
Order  5050.4A  describes  en\'iromnental 
requirements  in  detail,  including  the 
definition  of  a  major  runway  extension. 
These  orders  should  be  consulted 
regarding  public  hearing  requirements. 
The  City  of  Houston,  Texas  expressed 
concerns  about  the  change  in  language 
of  Assurance  22(a),  Economic  Non- 
Discrimination,  effective  Jime  2,  1997. 
The  City  of  Houston  maintained  that  the 
change  in  language  may  encourage  more 
complaints  being  filed  against  the 
airport  operator  for  violation  of  the 
Assurance  22(a).  As  an  example,  the  city, 
cited  situations  in  which  individuals 
have  attempted  to  fuel  general  aviation 
aircraft  frtom  the  back  of  pick-up  trucks 
while  asserting  their  right  to  do  so 
under  Assurance  22(a).  Houston 
suggested  that  the  assurance  be  revised 
to  require  all  parties  engaging  in 
aeronautical  activity  be  qualified  and 
meet  applicable  safety  standards. 
The  purpose  of  the  revision  to 
Assinance  22(a)  was  to  clarify  the 
assurance's  application  to  the  full  range 
of  aeronautical  activities.  The  comment 
has  caused  the  FAA  to  review  the  new 
wording  of  the  assurance  and  the  FAA 
believes  that  the  new  wording  is  not 
clear.  We  have  decided  to  change  the 
language  to  eliminate  any  confusion. 
The  revised  assurances  will  read  as 
follows:  "It  will  make  the  airport 
available  as  an  airport  for  public  use  on 
reasonable  terms  and  without  unjust 
discrimination  to  all  types,  idnds  and 
classes  of  aeronautical  activities, 
including  commercial  aeronautical 
activities  offering  services  to  the  public 
at  the  airport."  Furthermore,  the  FAA 
believes  that  an  airport  sponsor's 
minimum  standards  should  reflect  local 
safety  requirements  and  quality  of 
service  requirements  so  long  as  these  are 
reasonable,  relevant  to  the  activity,  and 
applied  without  unjust  discrimination. 
The  typographical  error  in  Assurance 
22(b)(2),  Economic  Non-Discrimination, 
has  been  noted  and  corrected.  The 
sentence  will  be  changed  to  read. 
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"charge  reasonable,  and  not  unjustly 
discriminatory,  prices  .  .  ." 

AQ-NA  also  requested  that 
Assurance  26,  Reports  and  hispections, 
be  revised  to  permit  airports  to  file  their 
intergovernmental  transfer  reports  as 
soon  as  practicable  instead  of  leaving 
the  filing  deadline  to  the  Secretary's 
discretion.  Title  49  Section  47107(k) 
requires  that  the  Secretary  provide 
Congress  with  an  annual  summary  of 
the  reports  submitted  imder 
47107(a)(19).  The  AQ-NA  proposed 
change  would  pose  problems  for  the 
FAA  in  fulfilling  its  reporting 
requirements  to  Congress.  Establishing 
the  filing  deadline  at  the  Secretary's 
discretion  will  provide  the  flexibility  for 
the  Agency  to  collect  the  reports  while 
assisting  those  airports  who  need  more 
time  to  prepare  their  financial 
statements.  FAA  has  not  been 
convinced  that  the  filing  requirement  of 
Assurance  26  needs  to  be  changed. 

ACI-NA  suggested  that  Assiuance  27, 
Use  by  Government  Aircraft,  be  revised 
to  redefine  the  term  aircraft  movement 
as  both  a  landing  and  a  takeoff.  This 
would  conform  to  standard  industry 
usage.  For  the  purpose  of  Assurance  27, 
the  FAA  has  defined  an  aircraft 
movement  as  a  landing.  This 
methodology  has  been  in  place  for  many 
years.  Changing  the  definition  to 
include,  takeoffs  would  require  the  FAA 
to  assess  the  munber  of  movements  in 
light  of  this  change  and  the  FAA 
believes  that  the  change  would  not  have 
an  overall  benefit.  Therefore,  the  FAA 
retains  the  original  language  of  the 
assurance. 

AQ-NA  also  maintained  that 
Assurance  31(a),  Disposal  of  Land,  is  too 
restrictive  regarding  the  disposal  of  land 
originally  purchased  for  noise 
mitigation  purposes.  The  existing 
assurance  requires  the  sponsor  to 
dispose  of  the  land  at  fair  market  value 
when  it  is  no  longer  needed  for  noise 
mitigation  purposes.  AQ-NA  suggests 
that  the  assurance  be  revised  to  permit 
the  airport  to  pursue  land  disposal  as 
part  of  a  commercial  and  development 
program.  Such  development  programs 
tend  to  offer  a  higher  financial 
contribution  than  &ir  market  value.  The 
existing  assiuance  conforms  to  the 
statutory  requirements  of  49  U.S.C. 
47107(c)(2)(A)(i),  which  directs  an 
airport  sponsor  to  dispose  of  the  land  as 
soon  as  practicable  after  the  land  is  no 
longer  needed  for  noise  mitigation.  The 
chsuoge  proposed  by  ACI-NA  is  not 
consistent  with  this  statutory  provision. 
Therefore,  the  FAA  will  retain  the 
original  language  of  the  assurance. 

Perry  County  Airport  Authority,  Tell 
Qty,  Indiana  suggested  changes  to  the 
Airport  Improvement  Program  (AIP) 


priority  system  to  consider  the  off 
airport  economic  benefits  of  AIP  grant 
funded  projects.  Since  revisions  to  the 
AIP  grant  assurances,  and  not  the 
priority  system,  are  the  subject  of  this 
notice,  no  changes  to  the  assiuances  are 
warranted  to  address  this  comment. 

Discussion  of  Modificatioiis 

FAA  uses  three  separate  sets  of 
standard  assiuances:  Airport  Sponsors 
(owners/operators);  Planning  Agency 
sponsors;  and  Non- Airport  Sponsors 
Undertaking  Noise  CompatibiUty 
Program  Projects  (hereinafter  referred  to 
as  Non- Airport  Sponsor  Assiuances). 
FAA  is  modifying  the  assurances 
currently  in  effect  to  incorporate  the 
below-noted  changes.  To  simplify  the 
discussion,  the  modifications  are 
grouped  based  upon  the  sets  of 
assurances  that  are  affected. 

The  changes  contained  in  this 
paragraph  siffect  all  three  sets  of 
assurances.  Section  C,  Subsection  1, 
"General  Federal  Requirements"  is 
amended  in  each  set  of  assurances  to 
add  references  to  49  CFR  Part  26 
"Participation  by  Disadvantaged 
Business  Enterprises  in  Department  of 
Transportation  Programs".  Part  26  was 
issued  on  February  2, 1999  and  is  the 
new  rule  covering  the  DOT  DBE 
program.  In  addition,  the  reference  to 
OMB  Circular  A-128  "Audits  of  State 
and  Local  Governments"  is  changed  to 
A-133  "Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations".  These  changes  reflect 
recent  modifications  to  the  referenced 
regulations  and  OMB  guidelines. 

References  to  49  CFR  Part  23  remain 
in  the  Airport  Sponsor  Assurances, 
since  portions  of  the  DBE  rule  were 
retained  in  Part  23.  The  title  of  Part  23 
is  changed  to  "Participation  by 
Disadvantaged  Business  Enterprise  in 
Airport  Concessions." 

The  following  changes  affect  only  the 
Airport  Sponsor  Assurances: 

(a)  In  Assurance  4,  subparagraph  a.,  the 
beginning  is  changed  to  read:  "It,  a  public 
agency  or  the  Federal  govenunent,  holds 
good  title  .  .  ." 

(b)  In  Assurance  21.  Compatible  Land  Use, 
the  words  "to  the  extent  reasonable"  are 
placed  directly  after  the  words  "appropriate 
action". 

(c)  In  Assurance  22,  subparagraph  a  is 
deleted  in  its  entirety  and  replaced  with  the 
following:  "a.  It  will  make  the  airport 
available  as  an  airport  for  public  use  on 
reasonable  terms  and  without  imjust 
discrimination  to  all  types,  kinds  and  classes 
of  aeronautical  activities,  including 
commercial  aeronautical  activities  offering 
services  to  the  public  at  the  airport." 

(d)  Assurance  22,  subparagraph  B.(2),  is 
revised  to  begin:  "charge  reasonable,  and  not 
unjustly  discriminatory ..." 


(e)  For  Subsection  Bl,  "Duration  and 
Applicability",  the  second  sentence  is 
replaced  wiUi:  "However,  there  shall  be  no 
limit  on  the  duration  of  the  assurances 
regarding  Exclusive  Rights  and  Airport 
Revenue,  so  long  as  the  airport  is  used  as  an 
airport.  There  shall  be  no  limit  on  the 
duration  of  the  terms,  conditions  and 
assurances  with  respect  to  real  property 
acquired  with  Federal  funds." 

Modification  (c)  is  made  in  response  to 
comments,  as  discussed  above.  The 
other  modifications  are  made  to  more 
acciuately  reflect  current  statutory 
language.  The  following  changes  affect 
only  the  Airport  Sponsor  Assurances, 
and  the  Non-Airport  Sponsors 
Undertaking  Noise  Compatibility  ' 

Program  Projects  Assurances: 

(a)  In  Assurance  6,  the  second  sentence 
beginning  "For  noise  compatibility  program 
projects,"  and  ending  with  "reasonably 
consistent  with  the  agency's  plans  regarding 
the  property"  is  deleted. 

This  modification  is  made  to  more 
accurately  reflect  ciurent  statutory 
language. 

The  following  assurance  affects,  and 
is  added  to  the  Airport  Sponsor 
Assurances  (as  new  Assurance  37), 
Planning  Agency  Sponsor  Assiuances 
(as  new  Assiuance  13)  and  the  Non- 
Airport  Sponsors  Undertaking  Noise 
Compatibility  Program  Projects 
Assiuances  (as  new  Asstuance  22).  This 
assiuance  is  added  to  reflect  regulatory 
modifications. 

The  recipient  shall  not  discriminate  on  the 
basis  of  race,  color,  national  origin,  or  sex  in 
the  award  and  performance  of  any  DOT- 
assisted  contract  or  in  the  administration  of 
its  DBE  program  or  the  requirements  of  49 
CFR  Part  26.  The  recipient  shall  take  all 
necessary  and  reasonable  steps  under  49  CFR 
Part  26  to  ensure  non  discrimination  in  the 
award  and  administration  df  DOT-assisted 
contracts.  The  recipient's  DBE  program,  as 
required  by  49  CFR  Part  26  and  as  approved 
by  DOT,  is^corporated  by  reference  in  this 
agreement.  Implementation  of  this  program  is 
a  legal  obligation  and  failure  to  carry  out  its 
terms  shall  be  treated  as  a  violation  of  this 
agreement.  Upon  notification  to  the  recipient 
of  its  failure  to  carry  out  its  approved 
program,  the  Department  may  impose 
sanctions  as  provided  for  under  Part  26  and 
may,  in  appropriate  cases,  rftfer  the  matter  for 
enforcement  under  18  U.S.C.  1001  and  or  the 
Program  Fraud  Civil  Remedies  Act  of  1986 
(31  U.S.C.  3801). 

These  assurances  are  issued  pursuant  to 
the  authority  of  Title  49,  United  States  Code. 

Complete  Text  of  Modified  Provisions 

tTe  complete  text  of  each  provision, 
as  modified,  appears  below. 

(a)  Airport  Sponsor  Assurance  4,  "Good 
Title",  subparagraph  a. — 

"It,  a  public  agency  or  the  Federal 
government,  holds  good  title, 
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satisfac  ory  to  the  Secretary,  to  the 
landin;  >  area  of  the  airport  or  site 
thereof  or  will  give  assurance 
satisfactory  to  the  Secretary  that  good 
title  w^lj  hie  acquired." 

(b)  Airplbrt  Sponsor  Assurance  21 — 
"Compatible  Land  Use". 

"It  wil  take  appropriate  action,  to  the 
extent  reasonable,  including  the 
adoptioti  of  zoning  laws,  to  restrict  the 
use  of  land  adjacent  to  or  in  the 
immeddete  vicinity  of  the  airport  to 
activities  and  purposes  compatible  with 
normal  airport  operations,  including 
landing  and  takeoff  of  aircraft.  In 
additioin,  if  the  project  is  for  noise 
compatibility  program  implementation, 
it  will  njot  cause  or  permit  any  change 
in  land  use,  within  its  jurisdiction  that 
will  reduce  its  compatibility,  with 
respect]  to  the  airport,  of  the  noise 
compatibility  program  measures  upon 
which  Federal  funds  have  been 
expend^." 

(c).  Airpeirt  Sponsor  Assurance  22,  - 
"Econoirtic  Nondiscrimination", 
subparagraph  a. 

"It  wiill  make  the  airport  available  as 
an  airpUt  for  public  use  on  reasonable 
terms  and  without  unjust  discrimination 
to  all  types,  kinds  and  classes  of 
aeronautical  activities,  including 
commercial  aeronautical  activities 
offering  services  to  the  public  at  the 
airport|j 

(d).  Airpqrt  Sponsor  Assurance  22, 
"Econortilc  Nondiscrimination", 
subparagraph  b.  (2) 

"chargd  reasonable,  and  not  imjustly 
discrinlitiator}',  prices  for  each  unit  or 
service,  provided  that  the  contractor 
may  bejallowed  to  make  reasonable  and 
nondis(^minatory  discounts,  rebates  or 
other  siktiilar  types  of  price  reductions 
to  volume  piu-chasers." 

(e)  Airpoit  Sponsor  Assurances,  Section  B. 
"Ehiratiqii  and  applicability",  subsection  1, 
"Airport  Development  or  Noise 
Compatibdlity  Program  Projects  Undertaken 
by  a  PuWic  Agency  Sponsor". 

"The|tBrms,  conditions  and 
assurannes  of  the  grant  agreement  shall 
remain  in  full  force  and  effect 
througfajc^ut  the  useful  life  of  the 
facilities:  developed  or  equipment 
acquired!  for  an  airport  development  or 
noise  compatibility  program  project,  or 
throughout  the  useful  life  of  the  project 
items  ii^^talled  within  a  facility  imder  a 
noise  colnpatibility  program  project,  but 
in  any  ayent  not  to  exceed  twenty  (20) 
years  fi^|n  the  date  of  acceptance  of  a 
grant  offir  of  Federal  funds  for  the 
project.  However,  there  shall  be  no  limit 
to  the  duration  of  the  assurance 
regarding  Exclusive  Rights  and  Airport 
Revenue  ISO  long  as  the  airport  is  used 
as  an  aiiport.  There  shall  be  no  limit  qd 


the  duration  of  the  terms,  conditions 
and  assurances  with  respect  to  real 
property  acquired  with  Federal  funds. 
Furthermore,  the  dm-ation  of  the  Civil 
Rights  Assurance  shall  be  specified  in 
the  assurances." 

(f)  Airport  Sponsor  Assurance  6  and  Non- ' 
Airport  Sponsors  tJndertaking  Noise 
Compatibility  Program  Project  Assurance  6. 
"Consistency  with  Local  Plans" 

"The  project  is  reasonably  consistent 
with  plans  (existing  at  the  time  of 
submission  of  this  application)  of  public 
agencies  that  are  authorized  by  the  state 
in  which  the  project  is  located  to  plan 
for  the  development  of  the  area 
siuToimding  the  airport." 

[g].  Airport  sponsor  Assurance  37,  Planning 
Agency  Sponsor  Assurance  13  and  Non- 
Airport  Sponsors  Undertaking  Noise 
Compatibility  Program  Project  Assurance  22. 
"Disadvantaged  Business  Enterprises." 

"The  recipient  shall  not  discriminate 
on  the  basis  of  race,  color,  national 
origin  or  sex  in  the  award  and 
performance  of  any  DOT-assisted 
contract  or  in  the  administration  of  its 
DBE  program  or  the  requirements  of  49 
CFR  Part  26.  The  recipient  shall  take  all 
necessary  and  reasonable  steps  imder  49 
CFR  Part  26  to  ensure 
nondiscrimination  in  the  award  and 
administration  of  DOT-assisted 
contracts.  The  recipient's  DBE  program, 
as  required  by  49  CFR  Part  26,  and  as 
approved  by  DOT,  is  incorporated  by 
reference  in  this  agreement. 
Implementation  of  this  program  is  a 
legal  obligation  and  failure  to  carry  out 
its  terms  shall  be  treated  as  a  violation 
of  this  agreement.  Upon  notification  to 
the  recipient  of  its  failiire  to  carryout  its 
approved  program,  the  Department  may 
impose  sanctions  as  provided  imder 
Part  26,  and  may,  in  appropriate  cases, 
refer  the  matter  for  enforcement  under 
18  U.S.t:.  1001  and/or  the  Program 
Fraud  Civil  Remedies  Act  of  1986  (31 
U.S.C.  3801)." 

Upon  acceptance  of  the  AIP  grant  by 
an  airport  sponsor,  the  assiu-ances 
become  a  contractual  obligation 
between  the  airport  sponsor  and  the 
Federal  govenunent. 

Issued  in  Washington,  DC  on  August  6, 
1999. 

Catherine  M.  Lang, 

Acting  Director,  Office  of  Airport  Planning 
and  Progmmming. 

[FR  Doc.  99-21458  Filed  8-17-99:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  195;  Flight 
Information  Services  Communications 
(nSC) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  Special  Committee 
(SC)-195  meeting  to  be  held  September 
14-16,  starting  at  8:30  a.m.  each  day. 
The  meeting  will  be  held  at  RTCA,  Inc., 
1140  Connecticut  Avenue,  NW,  Suite 
1020,  Washington,  DC  20036. 

The  agenda  will  include:  September 
14:  (1)  Welcome  and  Introductions:  (2) 
Final  Review  of  Automet  Minimum 
Operational  Performance  Standards;  (3) 
Review  of  FIS-B  Minimum  Aviation 
System  Performance  Standards 
(MASPS)  Section  4.0  Procedures  for 
Performance  Requirement  Verification, 
Work  Plan;  (4)  Detailed  review  of  FIS- 
B  MASPS.  September  15:  (5)  Continue 
Detailed  review  of  FIS-B  MASPS. 
September  16:  (6)  Review  FIS-B  MASPS 
actions  and  address  futiue  work;  (7) 
Date  and  location  of  next  meeting;  (8) 
Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  pubhc  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  August  12, 
1999. 

Janice  L.  Peters. 

Designated  Official. 

[FR  Doc.  99-21453  Filed  8-17-99;  8:45  am] 

BILUNG  CODE  491»-13-ll 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  192;  National 
Airspace  Review  Planning  and 
Analysis 

Pitfsuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
192  meeting  to  be  held  September  14, 
1999,  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA,  Inc.,  1140 
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Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Welcome  and  Introductory  Remarks;  (2) 
Review/ Approval  of  Meeting  Agenda; 
(3)  Review /Approval  of  Summary  of  the 
Previous  Meeting;  (4)  Brief  out  of 
Working  Group  1;  (5)  Brief  out  of 
Working  Group  2;  (6)  Discussion  of 
Review  Group  for  FAA  Order  7400;  (7) 
High  Altitude  Airspace  Concept 
Discussion;  (8)  Set  Agenda  for  Next 
Meeting;  (9)  Date  and  Location  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Washington,  DC  20036;  (202)  833- 
9339  (phone),  (202)  833-9434  (fax),  or 
http://www.rtca.org  (web  site). 

Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  JXH,  on  August  12, 
1999. 


Group  Breakout  Sessions  including 
preparation  for  Plenary.  Friday, 
September  24:  8:00  a.m.-l:00  p.m.  (3) 
Plenary  Session;  (a)  Working  Group 
Reports;  (b)  Executive  Committee 
Report;  (c)  Review  of  Actions  Items;  (d) 
Date  and  Location  of  Next  Meeting;  (e) 
Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  12, 
1999. 

Janice  L.  Peters. 
Designated  Official. 

[FR  Doc.  99-21455  Filed  8-17-99;  8:45  am] 
BHXINQ  COOE  4eiO-13-M 


laniceL. 

Designated  Official. 

(FR  Doc.  99-21454  Filed  8-17-99;  8:45  am) 

■UMQ  COOC  4*10-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviation  Administration 

RTCA  Joint  Spaelal  Commitlaa  190/ 
Eurocae  Working  Group  52 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  Joint  Special 
Committee  (SC)-190/EURCKLAE 
Working  Group  (WG)-52  meeting  to  be 
held  September  20-24, 1999,  starting  at 
11:00  ajn.  on  Monday,  September  20. 
The  meeting  will  be  held  at 
EUROCONTROL  Headquarters.  Rue  de 
la  Ftisee  96,  B-1130,  Brussels,  Belgium. 

The  agenda  will  include  the 
following:  Monday.  September  20: 11:00 
a.m.-5:00  p.m.  (1)  Plenary  Session;  (a) 
Welcome  and  Introductory  Remarks;  (b) 
Review  and  Approve  Agenda;  (c) 
Review  Schedule;  (d)  Review  and 
Approve  Minutes  of  Previous  Meeting; 
(e)  Status  of  EUROCAE/RTCA  Annual 
Report  Publications;  (f)  EUROCONTROL 
Overview;  (g)  Reports  of  CNS/ATM. 
Executive,  Development  and 
Verification  Committees;  (h)  Review 
papers  for  Plenary  Approval.  Tuesday, 
Wednesday,  Thursday,  September  21- 
23:  8:00  a.m.-5:30  p.m.  (2)  Working 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Joint  RTCA  Special  Committee  180  and 
EUROCAE  Working  Group  46  Meeting; 
Design  Assurartce  Guklance  for 
AirlMme  Electronic  Herdware 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  joint  RTCA  Special 
Committee  180  and  EUROCAE  Working 
Group  46  meeting  to  be  held  September 
14-16, 1999,  starting  at  8:30  a.m.  on 
September  14.  The  meeting  will  be  held 
at  EUROCAE,  15  Rue  Hamelin,  Paris, 
FRANCE. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  Meeting 
Agenda;  (3)  Review  and  Approval  of 
Minutes  of  Previous  Joint  Meeting;  (4) 
Editorial  Team  Meeting  Report;  (5) 
Leadership  Team  Meeting  Report;  (6) 
Review  Action  Items;  (7)  Plenary 
Disposition  of  Document  Comments;  (8) 
New  Items  for  Consensus;  (9)  Special 
Committee  190  Committee  Activity 
Report;  (10)  Other  Business;  (11) 
Establish  Agenda  for  Next  Meeting:  (12) 
Date  and  Location  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 


information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  12, 
1999. 

Janice  L.  Peters, 
Designated  Official. 

[FR  Doc.  99-21456  Filed  8-17-99;  8:45  ami 
aiLUNo  cooe  4*io-i3-«i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  AdminlstratkMi 

Environmental  Impact  Statement: 
Jefferson,  Chambers,  and  Gahraston 
Counties,  Texas 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACHON:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Jefferson.  Chambers,  and  Galveston 
Counties,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Mack,  District  Engineer,  Federal 
Highway  Administration.  826  Federal 
Office  Building.  300  E.  8th  Street. 
Austin.  Texas  78701,  Telephone:  (512) 
916-5516. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Texas 
Department  of  Transportation  (TxDOT) 
and  Jefferson  County,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  reconstruct  State 
Highway  87  (SH  87)  within  a  corridor 
between  Sea  Rim  State  park  and  High 
Island,  a  distance  of  approximately  17 
miles,  in  Jefferson,  Chambers  and 
Galveston  Countries,  Texas. 
Improvements  to  the  facility  are 
considered  necessary  after  this  section 
of  SH  87  was  closed  to  through  traffic 
after  it  was  extensively  damaged  by 
Hiuricane  Jerry  in  October  1989.  TTiis 
proposed  project  would  restore  the 
roadway  connection  between  the  two 
communities  of  Sabine  Pass  and  High 
Island  as  well  as  provide  improved 
access  to  the  area  beaches  and  wildlife 
refuges. 

Alternatives  under  consideration 
include  (1)  Taking  no  action;  and  (2) 
constructing  a  roadway  on  one  of 
several  proposed  new  alignments  at 
more  inland  locations.  Jefferson  Country 
initiated  environmental  studies  while 
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applyUg  for  a  Section  404  permit  for  a 
roadway  easement  through  the 
McFaddin  National  Wildlife  Refugee  in 
1997.  tphis  resulted  in  a  determination  . 
by  the!  U.S.  Army  Corps  of  Engineers 
that  ailJEIS  should  be  prepared.  The 
project  jstudy  limits  for  the  EIS  are  from 
the  noirihward  turn  of  SH  87  in  Sabine 
Pass,  JejCferson  County,  to  SH  124  in 
High  Inland,  Galveston  County.  A 
sectioti  of  SH  87  presently  exists  within 
these  study  limits  for  a  distance  of  about 
15  miles  from  Sabine  Pass  to 
approximately  three  miles  west  of  Sea 
Rim  St$te  Park.  The  existing  roadway  is 
an  imdivided  two-lane  highway. 

Lett^^  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interested  in  this  proposal.  A  scoping 
meetii^g  to  discuss  the  j)roposed  SH  87 
project,!  as  well  as,  other  public 
meetings  and  a  public  hearing  will  be 
held.  I|i|blic  notice  will  be  given  of  the 
time  aiid  place  of  the  meetings  and 
hearing  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
conunefit  prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed,  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comm^hts  or  questions  concerning  the 
proposlE^  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provideti  above. 

(Catalog  of  Federal  Domestic  Assistance 
Prograiii  Number  20.205,  Highway  Planning 
and  Coilstruction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  that  apply  to 
this  program.) 

John  Ma^k, 

District  Ehgineer,  Austin,  Texas. 

(FR  Doc  B9-21373  Filed  8-17-99;  8:45  am] 

BHXMQ  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

MarMnU  Administration 

Forms  and  Rscordfcseping 
Agancy  information 
Activity  Undar  OIMB  Raviawr 

AGENCYt|Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
commepits. 

SUMMAF^V:  In  compliance  with  the 
Paperwtjrk  Reduction  Act  of  1995  (44 
U.S.C.  3S01  et  seq.),  this  notice 
annoiuuoes  that  the  Information 
CoUectibn  abstracted  below  has  been 


forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  natiue  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  conunent  period 
soliciting  comments  on  the  following 
collection  of  information  was  pubUshed 
on  Jime  7,  1999  [64  FR  30374]. 
DATES:  Comments  must  be  submitted  on 
or  before  September  17, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Willis,  Office  of  Sealift 
Support,  MAR-630,  Maritime 
Administration,  MAR-630,  Room  7307, 
400  Seventh  Street,  SW.,  Washington, 
D.C.  20590.  Telephone  202-366-2323  or 
FAX  202-366-3889.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Application  and  Reporting 
Elements  for  participation  in  the 
Maritime  Security  Program. 

OMB  Control  Number:  2133-0525. 

Type  of  Request:  Extension  of 
currently  approved  coUection. 

Affected  Public:  Operators  of  U.S. -flag 
vesseb  who  are  interested  in 
participating  in  the  Maritime  Security 
Fleet. 

Form  (s):  None. 

Abstract:  The  Maritime  Security  Act 
of  1996  established  the  Maritime 
Seciuity  Program  which  supports  the 
operations  of  U.S.-flag  vessels  in  the 
foreign  commerce  of  the  United  States 
through  assistance  payments. 
Participating  vessel  operators  receive 
assistance  pajrments  and  are  required  to 
make  their  ships  and  other  commercial 
transportation  resources  available  to  the 
Government  during  times  of  war  or 
national  emergency.  The  vessel 
operators  who  are  interested  in 
participating  in  the  Maritime  Security 
Fleet  are  required  to  submit  an 
application  to  MARAD  for  its  review 
and  approval. 

Annual  Estimated  Burden  Hours: 
Approximately  four  to  six  hours. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Afiiairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW. 
Washington,  D.C.  20503,  Attention 
MARAD  Desk  Officer. 

Comments  Are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  fwrformance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection:  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 


collected;  and  way^to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  best  assured  of 
having  its  fiill  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington.  D.C.  on  August  13, 
1999. 

Jod  C.  Richard, 

Secretary,  Maritime  Administration. 

[FR  Doc.  99-21447  Filed  8-17-99;  8:45  am) 

BILUNQ  CODE  4«10-«1-P 


DEPARTMENT  OF  THE  TREASURY 

SankM-  Executive  Sarvica  Combiiiad 
Parformanca  Raviaw  Board  (PRB) 

AGENCY:  Treasury  Department. 

ACTION:  Notice  of  members  of  Combined 

Performance  Review  Board  (PRB). 

summary:  Pursuant  to  5  U.S.C. 
4314(c)(4),  this  notice  annoimces  the 
appointment  of  members  of  the 
Combined  PRB  for  the  Bureau  of 
Engraving  and  Printing,  the  Financial 
Management  Service,  the  U.S.  Mint  and 
the  Bureau  of  the  Public  Debt.  The 
Board  reviews  the  performance 
appraisals  of  career  senior  executives 
below  the  level  of  biu^au  head  and 
principal  deputy  in  the  four  bureaus, 
except  for  the  executives  below  the 
Assistant  Commissioner  level  in  the 
Financial  Management  Service.  The 
Board  makes  recommendations 
regarding  proposed  performance 
appraisals,  ratings,  bonuses  and  other 
appropriate  personnel  actions. 

Composition  of  Combined  PRB 

The  Board  shall  consist  of  at  least 
three  voting  members.  In  case  of  an 
appraisal  of  a  career  appointee,  more 
than  half  of  the  members  shall  consist 
of  career  appointees.  The  names  and 
tides  of  the  Combined  PRB  members  are 
as  follows: 

Primary  Members 

Joel  C.  Taub,  Associate  Director 

(Management),  E&P 
Constance  E.  Craig,  Assistant 

Commissioner,  Information 

Resources,  FMS 
Jackqueline  Fletcher,  Associate 

Director  for  Information  Resources/ 

CIO.  Mint 
Theodore  P.  Langlois,  Deputy 

Executive  Director  (Marketing  and 

Sales),  PD  ' 

Alternate  Members 

Gregory  D.  Carper,  Associate  Director 
(Chief  Financial  Officer),  E&P 
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Lairy  D.  Stout,  Assistant 

Commissioner,  Federal  Finance, 

FMS 
Jay  M.  Weinstein,  Associate  Director 

for  Policy  and  Management  &  CFO, 

Mint 
Debra  Hines,  Associate  Commissioner 

(Public  Debt  Accoimting),  PD 


Date 

Membership  is  effective  on  the  date  of 
this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 

Constance  E.  Craig,  Financial 
Management  Service,  Assistant 
Commissioner,  Information  Resources, 
3700  East-West  Highway,  Room  1026D, 
Hyattsville,  MD  20782,  (202)  874-8000. 


This  notice  does  not  meet  the 
Department's  criteria  for  significant 
regulations. 
Constance  E.  Craig, 

Assistant  Commissioner,  Information 
Resources,  Financial  Management  Service. 

[FR  Doc.  99-21243  Filed  8-17-99;  8:45  am) 

BILUNG  CODE  4a40-01-M 


Wednesday 
August  18,  1999 


Part  II 


Department  of 
Health  and  Human 
Services 


Health  Resources  and  Services 
Administration 


Availability  of  the  HRSA  Preview;  Notice 
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DEPARTMENT  OF  HEALTH 
ANOHUMAN  SERVICES 

HMlth  RMourcM  and  Services 
Administration 

Availability  of  the  HRSA  Preview 

agency:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  General  notice. 

summary:  HRSA  announces  the 
availability  of  the  HRSA  Preview  for 
sununer  1999.  This  edition  of  the  HRSA 
Preview  is  a  comprehensive  review  of 
HRSA's  Fiscal  Year  2000  programs.  The 
next  edition  of  the  HRSA  Preview  is 
scheduled  to  be  published  by  early 
winter  1999. 

The  purpose  of  the  HRSA  Preview  is 
to  provide  the  general  public  with  a 
sii^e  source  of  program  and 
application  information  related  to  the 
Agency's  competitive  grant  reviews.  The 
HRSA  Preview  is  designed  to  replace 
multiple  Federal  Register  notices  which 
traditionally  advertised  the  availability 
of  HRSA's  discretionary  funds  for  its 
various  programs.  In  this  edition  of  the 
HRSA  Pteview,  HRSA's  programs  which 
provide  funding  for  loan  repayments 
and  scholarships  to  individuals  have 
been  included  in  the  section  "Other 
HRSA  Programs."  It  should  be  noted 
that  other  program  initiatives  responsive 
to  new  or  emerging  issues  in  the  health 
care  area  and  unanticipated  at  the  time 
of  publication  of  the  WISA  Preview  may 
be  announced  through  the  Federal 
Register  from  time  to  time.  Deadlines  or 
other  requirements  appearing  in  the 
Fednral  Register  are  not  changed  by  this 
notice. 

llie  HRSA  Preview  contains  a 
description  of  competitive  and 
additional  programs  scheduled  for 
review  in  Fiscsd  Year  2000  and  includes 
instructions  on  how  to  access  the 
Agency  for  information  and  receive 
application  kits  for  all  programs 
announced.  Specifically,  the  following 
information  is  included  in  the  HRSA 
Preview:  (1)  Program  Title;  (2) 
Legislative  Authority;  (3)  Purpose;  (4) 
Eligibility;  (5)  Estimated  Amount  of 
Competition;  (6)  Estimated  Number  of 
Awards;  (7)  Funding  Priorities  and/or 
Preferences;  (8)  Application  Deadline; 
(9)  Projected  Award  Date;  (10) 
Application  Kit  Availability;  (11) 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  program  identification  number, 
and  (12)  Programmatic  contact.  Certain 
other  information,  including  how  to 
obtain  and  use  the  HRSA  Preview  and 
grant  terminology,  also  may  be  found  in 
the  HRSA  Preview. 

This  issue  of  the  HRSA  Preview 
includes  funding  for  HRSA 


discretionary  authorities  and  programs 
as  follows: 

Maternal  and  Oiild  Health  Programs 

Genetic  Services-National  Genetic  Consumer 

Center 
Genetic  Services-State  Planning  Grants 
Improvement  of  Perinatal  Health:  The 

Collaborative  Ambulatory  Research 

Network 
Maternal  and  Child  Health  Research  Program 
Maternal  and  Child  Health  Training  in 

Pediatric  Pulmonary  Centers 
Maternal  and  Child  Health  Training  in 

Schools  of  Public  Health 
Continuing  Education  and  Development 
Continuing  Education/Dynamic  Learning 

(Distance  Education) 
SPRANS— Ph.D.  Epidemiology— MCH/SPH 

Fellows  Training  Program 
National  Cenier  for  Cultural  Cnrnpetenne 
Partnership  for  Information  and 

Communication  MCH  Cooperative 

Agreements 
Adolescent  Health  Center  for  State  Maternal 

and  Child  Health  Personnel 
Training  and  Technical  Assistance  Centers 

for  Mental  Health  in  Schools 
National  Training  Institute  for  Child  Care 

Health  Consultants 
National  Health  and  Safety  in  Child  Care 

Health  Resource  Center 
Health  Cai%  Information  and  Education  for 

Families  of  Children  with  Special  Health 

Care  Needs 
SPRANS— State  and  Local  Data  Utilization 

and  Enhancement  Cooperative  Agreements 
Center  for  School  Health  Care 
Integrated  Health  Care  Programs  for  Children 

and  Adolescents 
Innovative  Approaches  to  Promoting  Positive 

Health  Behaviors  in  Women 
Health  and  Welfare  Technical  Advisory 

Group 
Healthy  Child  Care  America  State  Systems 

Development  Grants 
Community  Integrated  Service  Systems 

Community  Organization  Grants  Program 
Universal  Newborn  Hearing  Screening 
Emergency  Medical  Services  for  Cliildren, 

Implementations  Grants 
Emergency  Medical  Services  for  Children, 

Partnership  Grants 
Emergency  Medical  Services  for  Children, 

Targeted  Issue  Grants 
Emergency  Medical  Services  for  Children, 

Native  American  Project 
Traumatic  Brain  Injury,  State  Implementation 

Grants 
Traumatic  Brain  Injury,  State  Planning 

Grants 
Healthy  Start:  Eliminating  Disparities  in 

Perinatal  Health 
Healthy  Start:  Infrastructure/Capacity 

Building  Projects 
National  Fetal  and  Infant  Mortality  Review 

Resource  Center 
Maternal  and  Child  Health  Provid«r 

Partnerships 
Improving  Systems  of  Care  for  Pregnant 

Women  Experiencing  Domestic  Violence 

AiV/AIDS  Prograins 

Special  Projects  of  National  Significance 
(SPNS) 


Ryan  White  Title  III  Funding  for  Early 

Intervention  Services  Grants:  Existing 

Geographic  Areas 
Ryan  White  Title  III  Funding  for  Early 

Intervention  Services  Grants:  New 

Geographic  Areas 
Ryan  White  Title  III  Funding  for  Early 

Intervention  Services  Planning  Grants 
Ryan  White  Title  ID  HIV  Funding  for  Early 

Intervention  Services  Planning  Grants 
Ryan  White  Title  IV:  Existing  Geographic 

Areas 
Ryan  White  Title  IV:  New  Geographic  Areas 

Rural  Health  Programs 

Rural  Health  Research  Centers 
Rural  Health  Outreach  Grant 
Rural  Health  Network  Development 
State  Rural  Hospital  Flexibility  Program 

Primary  Health  Care  Programs 

Commimity  and  Migrant  Health  Centers 
Health  Care  for  the  Homeless 
Public  Housing  Primary  Care 
State  Primary  Care  Offices 
State  Primary  Care  Associations 
Grants  to  States  for  Loan  Repayment 

Programs 
Migrant  Health  Centers 

Health  Professions  Programs 

Academic  Administrative  Units  in  Primary 

Care  (Family  Medicine,  General  Internal 
Medicine  and  General  Pediatrics) 
Predoctoral  Training  in  Primary  Care  (Family 

Medicine,  General  Internal  Medicine  and 

General  Pediatrics) 
Physician  Assistant  Training  in  Primary  Care 
Residency  Training  in  Primary  Care  (Family 

Medicine,  General  Internal  Medicine  and 

General  Pediatrics) 
Faculty  Development  in  Primary  Care 

(Family  Medicine,  General  Internal 

Medicine  and  General  Pediatrics) 
Pediatric  Residency  in  Primary  Care 
Model  State-Supported  Area  Health 

Education  Centers 
Basic/Core  Area  Health  Education  Centers 
Health  Careers  Opportunity  Program 
Centers  of  Excellence 
Allied  Health  Projects 
Residencies  in  the  Practice  of  Pediatric 

Dentistry 
Chiropractic  Demonstration  Project  Grants 
Dental  Public  Health  Residency  Training 

Grants 
Residencies  and  Advanced  Education  in  the 

Practice  of  General  Dentistry 
Quentin  N.  Burdick  Program  for  Rural 

Interdisciplinary  Training 
Public  Health  Training  Centers  Grant 

Program 
Geriatric  Education  Centers 
Geriatric  Training  Regarding  Physicians  and 

Dentists 
Health  Administration  Traineeships  & 

Special  Projects 
Nursing  Workforce  Diversity  Grants 
Basic  Nurse  Education  and  Practice  Grants 
Public  Health  Nursing  Experiences  in  State 

and  Local  Health  Departments  for 

Baccalaureate  Nursing  Students 
Advanced  Education  Nursing  Grants 
Advanced  Education  Nursing  Traineeship 

Grants 
Advanced  Education  Nursing — Nurse 

Anesthetist  Traineeship  Grant  Program 


Advan<imei 

Rural  T  e  lem 
Other  I  [ISA 


Administrat 
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Primary  Care 
lare  (Family 
idicine  and 


Advan<  t  iment  of  Telehealth 

Rural  T  e  lemedicine  Grant  Program 

Other  I  [tlS  A  Programs 

Faculty  Loan  Repayment  Program 
Scholaii^iips  for  Disadvantaged  Students 
Nursing  Education  Loan  Repayment  Program 

FOR  MORE  INFORMATION  CONTACT: 
Individuals  may  obtain  the  HRSA 
Preview  by  calling  the  toll  free  number, 
1-888-833-HRSA  imtil  September  12. 
1999.  ^et  September  12,  the  new  toll 
free  number  will  be  1-877-HRSA 
(4772)-123.  The  HRSA  Preview  may 
also  b6  pccessed  on  the  World  Wide 
Web  oil  the  HRSA  Home  Page  at:  http:/ 
/www|fersa.dhhs.gov/. 

Dated]  August  11, 1999. 
Claude  Carl  Fox, 

Adminiatmtor 

How  iji  Obtain  and  Use  the  HRSA 
Pievieyr 

It  is  irecommended  that  you  read  the 
introductory  materials,  terminology 
sectioi^i  and  individual  program 
category  descriptions  before  contacting 
the  general  number  1-888-3  3  3-HRS A 
until  September  12, 1999.  After 
September  12,  the  new  toll  free  number 
will  b^|l-877-HRSA  (4772)-123. 
Likewise,  we  lu^e  applicants  to  frilly 
assess  tteir  eligibility  for  grants  before 
requesit|ng  kits.  As  a  general  rule,  no 
more  than  one  kit  per  category  will  be 
mailed  to  applicants. 

To  Ob  iin  a  Copy  of  the  HRSA  Preview 

To  b  ave  your  name  and  address 
added  Ilio  or  deleted  from  the  HRSA 
Preview  mailing  list,  please  call  the  toll 
free  number  1-888-333-HRSA  until 
September  12, 1999  or  e-mail  us  at 
hrsa.gac@hrsa.gov.  After  September  12, 
the  new  toll  bee  number  will  be  1-877- 
HRSAi4772)-123.  If  you  need  special 
accommodations  in  accessing  this 
infomi^tion  please  call  Jeanellen 
Kallevkng,  of  the  Grants  Policy  Branch, 
at  301 -143-6507. 

To  Ob  'i  tin  an  Application  KH 

Upor  review  of  the  program 
descripdons,  please  determine  which 
catego^  f  or  categories  of  application 
kit(s)  3f(  m  wish  to  receive  and  contact 
the  1-^8-333-HRSA  number,  until 
Septei^ber  12, 1999,  to  register  on  the 
specifl(t  mailing  list.  After  September 
12,  the  new  toll  free  number  will  be  1- 
877-I^SA  (4772)-123.  Application  kits 
are  ge^brally  available  60  days  prior  to 
application  deadline.  If  kits  are  already 
available,  they  will  be  mailed 
inuneiUately. 

World  Wide  Web  Access 

The  1 IRSA  Preview  is  available,  under 
the  gn  u  its  section,  on  the  HRSA 


Homepage  via  the  World  Wide  Web  at: 
http://www.hrsa.dhhs.gov/. 

Application  materials  are  currently 
available  for  downloading  in  the  current 
cycle  for  some  HRSA  programs.  HRSA's 
goal  is  to  post  application  forms  and 
materials  for  all  programs  in  future 
cycles.  You  can  download  this  issue  of 
the  HRSA  Preview  in  Adobe  Acrobat 
format  (.pdf)  bom  HRSA's  web  site. 

Also,  you  can  register  on-line  to  be 
sent  specific  grant  application  materials 
by  following  the  instructions  on  the  web 
page.  Youir  mailing  information  will  be 
added  to  our  database  and  material  will 
be  sent  to  you  as  it  becomes  available. 

Grant  Terminology 

Application  Deadlines 

Applications  wiU  be  considered  "on 
time"  if  they  are  either  received  on  or 
before  the  established  deadline  date  or 
postmarked  on  or  before  the  deadline 
date  given  in  the  program 
announcement  or  in  the  application  kit 
materials. 

Authorizations 

The  citations  of  provisions  of  the  laws 
authorizing  the  various  programs  are 
provided  immediately  preceding 
groupings  of  program  categories. 

CFDA  Number 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  is  a  Government- 
wide  compendium  of  Federal  programs, 
projects,  services,  and  activities  which 
provide  assistance.  Programs  listed 
therein  are  given  a  CFDA  Number. 

Cooperative  Agreement 

A  financial  assistance  mechanism 
(grant)  used  when  substantial  Federal 
progranunatic  involvement  with  the 
recipient  is  anticipated  by  the  funding 
agency  during  performance  of  the 
project. 

Eligibility 

Authorizing  legislation  and 
programmatic  regulations  specify 
eligibility  for  individual  grant  programs. 
In  general,  assistance  is  provided  to 
nonprofit  organizations  and  institutions. 
State  and  local  governments  and  their 
agencies,  and  occasionally  to 
individuals.  For-profit  organizations  are 
eligible  to  receive  awards  imder 
financial  assistance  programs  unless 
specifically  excluded  by  legislation. 

Estimated  Amount  of  Competition 

The  funding  level  listed  is  provided 
for  plaiming  piuposes  and  is  subject  to 
the  availability  of  funds. 


Funding  Priorities  and/or  Preferences 

Special  priorities  or  preferences  are 
those  which  the  individual  programs 
have  identified  for  the  funding  cycle. 
Some  programs  give  preference  to 
organizations  which  have  specific 
capabilities  such  as  telemedicine 
networking  or  established  relationships 
with  managed  care  organizations. 
Preference  also  may  be  given  to  achieve 
an  equitable  geographic  distribution  and 
other  reasons  to  increase  the 
effectiveness  of  the  programs. 

Key  Offices 

The  Grants  Management  Office  serves 
as  the  focal  point  for  business  matters. 
A  "key"  symbol  indicates  the 
appropriate  office  for  each  program  area 
and  the  main  telephone  number  for  the 
office. 

Matching  Requirements 

Several  HRSA  programs  require  a 
matching  amoimt,  or  percentage  of  the 
total  project  support,  to  come  from 
sources  other  than  Federal  funds. 
Matching  requirements  are  generally 
mandated  in  the  authorizing  legislation 
for  specific  categories.  Also,  matching 
requirements  may  be  administratively 
required  by  the  awarding  office.  Such 
requirements  are  set  forth  in  the 
application  kit. 

Project  Period 

The  total  time  for  which  support  of  a 
discretionary  project  has  been 
programmatically  approved.  The  project 
period  usually  consists  of  a  series  of 
budget  periods  of  one-year  diuation. 
Once  approved  through  initial  review, 
continuation  of  each  successive  budget 
period  is  subject  to  satisfactory 
performance,  availability  of  funds  and 
program  priorities. 

Review  Criteria 

The  following  are  generic  review 
criteria  applicable  to  HRSA  programs: 

•  That  the  estimated  costs  to  the 
Govenunent  of  the  project  is  reasonable 
considering  the  level  and  complexity  of 
activity  and  the  anticipated  results. 

•  That  project  personnel  or 
prospective  fellows  are  well  qualified  by 
training  and/or  experience  for  the 
support  sought,  and  the  applicant 
organization  or  the  organization  to 
provide  training  to  a  fellow  has 
adequate  facilities  and  manpower. 

•  That,  insofar  as  practical,  the 
proposed  activities  (scientific  or  other), 
if  well  executed,  are  capable  of  attaining 
project  objectives. 

•  That  the  project  objectives  are 
capable  of  achieving  the  specific 
program  objectives  defined  in  the 
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program  announcement  and  the 
proposed  results  are  measurable. 

•  That  the  method  for  evaluating 
proposed  resiilts  includes  criteria  for 
determining  the  extent  to  which  the 
program  has  achieved  its  stated 
objectives  and  the  extent  to  which  the 
accomplishment  of  objectives  can  be 
attributed  to  the  program. 

•  That,  in  so  far  as  practical,  the 
proposed  activities,  when 
accomplished,  are  replicable,  national 
in  scope  and  include  plans  for  broad 
dissemination. 

The  specific  review  criteria  used  to 
review  and  rank  applications  are 
included  in  the  individual  guidance 
material  provided  with  the  application 
kits.  Applicants  should  pay  strict 
attention  to  addressing  these  criteria  as 
they  are  the  basis  upon  which  their 
applications  will  be  judged. 

Technical  Assistance 

A  contact  person  is  listed  for  each 
program  and  his/her  e-mail  address  and 
telephone  number  provided.  Some 
programs  have  scheduled  workshops 
and  conference  calls  as  indicated  by  the 
"magnifying  glass"  in  the  HRSA 
Preview.  If  you  have  questions 
concerning  individual  programs  or  the 
availability  of  technical  assistance, 
please  contact  the  person  listed.  Also 
check  your  application  materials  and 
the  HRSA  web  site  http:// 
www.hr8a.dhhs.gov/  for  the  latest 
technical  assistance  information. 


Frequently  Asked  Questions 

1.  Where  do  I  submit  grant 
applications? 

The  address  for  submitting  yova  grant 
application  will  be  shown  in  the 
guidance  document  included  in  the 
application  kit. 

2.  HRSA  lists  many  telephone 
niunbers  and  e-mail  addresses.  Who  do 
I  phone  or  e-mail  and  when? 

Phone  1-888-333-HRSA  until 
September  12, 1999,  to  register  for 
application  kits.  After  September  12,  the 
new  toll  bee  number  will  be  1-877- 
HRSA  {4772>-123.  It  will  be  helpful  to 
the  information  specialist  if  you  have 
the  CFDA  Niunber  and  title  of  the 
program  handy  for  reference. 

If,  before  you  register,  you  want  to 
know  more  about  the  program,  an  e- 
mail/telephone  contact  is  listed.  This 
contact  can  provide  information 
concerning  the  specific  program's 
purpose,  scope  and  goals,  and  eligibility 
criteria.  Usually,  you  will  be  encouraged 
to  request  the  application  kit  so  that  you 
will  have  clear,  comprehensive  and 
accurate  information  available  to  you. 
The  application  kit  lists  telephone 
numbers  for  a  program  expert  and  a 
grants  management  specialist  who  will 
provide  technical  assistance  concerning 
your  specific  program,  if  you  are  imable 
to  find  the  information  within  the 
materif^s  provided. 

3.  The  dates  listed  in  the  HRSA 
Preview  and  the  dates  in  the  application 

HRSA  Programs  at  a  Glance 


kit  do  not  agree.  How  do  I  know  which 
is  correct? 

First,  register  at  l-88»-333-HRSA 
imtil  September  12, 1999  for  each 
program  that  you  are  interested  in  as 
shown  in  the  HRSA  Preview.  After 
September  12,  the  new  toll  bee  niunber 
will  be  1-877-HRSA  (4772>-123. 

HRSA  Preview  dates  for  application 
kit  availability  and  application  receipt 
deadline  are  based  upon  the  best  known 
information  at  the  time  of  publication, 
often  nine  months  in  advance  of  the 
competitive  cycle.  Occasionally,  the 
grant  cycle  does  not  begin  as  projected 
and  dates  must  be  adjusted.  The 
deadline  date  stated  in  your  application 
kit  is  correct.  If  the  appUcation  kit  has 
been  made  available  and  subsequently 
the  date  changes,  notilication  of  the 
change  will  be  mailed  to  known 
recipients  of  the  application  kit. 
Therefore,  if  you  are  registered  at  1- 
888-333-HRSA  or  1-877-HRSA  (4772)- 
123  after  September  12,  you  will  receive 
the  most  current  information. 

4.  Are  programs  annoimced  in  the 
HRSA  Preview  ever  canceled? 

Infrequently,  programs  announced 
may  be  withdrawn  from  competition.  If 
this  occius,  a  cancellation  notice  will  be 
provided  through  the  HRSA  Preview  at 
the  HRSA  Homepage  http:// 
www.hrsa.dhhs.gov/. 

If  you  still  have  unanswered 
questions,  please  contact  John 
Gallicchio  of  the  Grants  Policy  Branch 
at  301-443-6507  (jgallicchio@hrsa.gov). 


Program  name 


CFDA  No. 


Deadline 


Maternal  and  CtilM  Health  ProgFrnia 


Genetic  Services— National  Genetic  Consumer  Center  

Genetic  Sennces— State  Planning  Grants  

Improvement  of  Perinatal  Health:  The  Collaborative  Ambulatory  Research  Network 
Matemai  and  Child  Health  Research  Program  


Maternal  and  Child  Health  Training  in  Pediatric  Pulmonary  Centers  

Matemai  and  Child  Health  Training  in  Schools  of  Put>lic  Health 

Continuing  Education  and  Development .", !...!.."!!!!!!!!!!!!!!! 

Continuing  Education/Dynamic  Learning  (Distance  Education) 

SPRANS— Ph.D.  Epidemiology— MCH/SPH  Fellows  Training  Program  

National  Center  for  Cultural  Competence  „ ^ 

Partnership  for  Infonnation  and  Communication  MCH  Cooperative  Agreements  

Adolescent  Health  Center  for  State  Matemai  and  Child  Health  Personnel 

Training  and  Technical  Assistance  Centers  for  Mental  Health  in  Schools 

National  Training  Institute  for  Child  Care  Health  Consultants  

National  Health  and  Safety  in  Child  Care  Health  Resource  Center 

Health  Care  Information  and  Education  for  Families  of  Children  with  Special  Health  Care  Needs  (CSHCN) 

SPRANS— State  and  Local  Data  Utilization  and  Enhancement  (DUE)  Cooperative  Agreements 

Center  for  School  Health  Care „. 

Integrated  Health  Care  Programs  for  Children  and  Adolescents  .!!!!!!!!!!!!!„!!."!!!!!!"!"!!!! 

Innovative  Approaches  to  Promoting  Positive  Health  Behaviors  in  Women  1"™"."."™!!!!!!!".""!"!!!! 

Health  arxj  Welfare  Technical  Advisory  Group """""."!."!. 

Healthy  Child  Care  America  State  Systems  Development  Grants 

Community  Integrated  Service  Systems  (CISS)  Community  Organization  Grants  Program 

Universal  ^4ewfoom  Hearing  Screening  

Emergency  Medical  Sennces  for  Children  (EMSC),  Implementations  Grarrts"!!!!!!!!!!!!!!Z!!!!!!!!!!!!."!!!!!!."!!! 
Emergency  Medical  Sennces  for  Children  (EMSC).  Partnership  Grants ...'.'.'"'...". 


93.110A 
93.1 10A 
93.110RA 
93.1 10RS 

93.1 10TJ 
93.1 10TK 
93.1 10TO 
93.110TQ 
93. 11  GTS 
93.1  IGF 
93.110G 
93.110J 
93.110M 
93.11GP 
93.11GP 
93.110S 
93.1 10U 
93.1 10AE 
93.1 10AF 
93.1 1GAH 
93.11GAI 
93.1 10AQ 
93.1 10AR 
93.1 10ZZ 
93.127A 
93.127C 


02/29/2G00 
02/29/2000 
04/01/2000 
10/01/1999  & 
03/01/2000 
12/15/1999 
10/01/1999 
01/15/2000 
01/15/2000 
02/15/2000 
12/31/1999 
01/15/2000 
01/15/2000 
01/15/2000  . 
01/15/2000 
01/15/2000 
12/01/1999 
03/15/2000 
01/15/2000 
01/15/2000 
01/17/2000 
01/15/2000 
03/08/2000 
03/10/2000 
01/15/2000 
11/01/1999 
11/15/1999 


Ruralllbatth 
Rural  M^lth 
Rural  Health 
State  Rural  Y 


State  Primar 
State  Primar 
Grants  to  SU 
Migrant  Heal 


Rural  TWenv 


low  which 
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Program  name 


Emergency  Medical  Services  for  Children  (EMSC),  Targeted  Issue  Grants 

Emergency  Medical  Services  for  Children  (EMSC),  Native  American  Project 

Traumftc  Brain  Injury  (TBI).  State  Implementation  Grants 

Traumiitic  Brain  Injury  (TBI),  State  Planning  Grants  

Health^  jStart:  Eliminating  Disparities  in  Perinatal  Health  :„ 

Healthy  iStait:  Infrastructure/Capacity  Building  Projects „... 

National  Fetal  and  Infant  Mortality  Review  (FIMR)  Resource  Center  

MatemM  and  Child  Health  Provider  Partnerships 

Improviiig  Systems  of  Care  for  Pregnant  Women  Experiencing  Domestic  Violence 


Spedajl 


CFDA  No. 


93.127D 

93.127G 

93.234A 

93.2348 

93.926E 

93.926F 

93.926H 

93.9261 

93.926J 


HIV/AIDS  Programs 


I  iProjecte  of  National  Significance  (SPNS) 

Ryan  VMhite  Title  III  Funding  for  Early  Intervention  Services  Grants:  Existing  Geographic  Areas 

Ryan  V^ite  Trtle  III  Funding  for  Earty  Intervention  Services  Grants:  New  Geographic  Areas  

Ryan  VMiite  Trtle  III  HIV  Funding  for  Early  Inten/ention  Sennces  Planning  Grants 

Ryan  ymite  Title  III  HIV  Funding  for  Early  Intervention  Services  Planning  Grants „ 

Ryan  VpAiite  Title  IV:  Existing  Geographic  Areas  

Ryan  \AAiite  Title  IV:  New  Geographic  Areas 


93.928 
93.91 8A 
93.91 8B 
93.918C 
93.91 8D 
93.1 53A 
93.1538 


Rural  HaaHh  Progranw 


Rural  Mealth  Research  Centers  

Rural  Health  dutreach  Grant 

Rural  Wealth  Network  Development 

State  Mural  Hospital  Flexibility  Program 


93.155 
93.91 2A 
93.9128 
93.241 


Primary  Health  Car*  Programs 


Corruniiuty  and  Migrant  Health  Centers 


Health  Care  for  tfte  Homeless 

Public  Housing  Primary  Care 

State  Pfimary  Care  Offices 

State  P^mary  Care  Associations 

GrantsI  |o  States  for  Loan  Repayment  Programs 
Migrarjl  Health  Centers 


93.224  and 

93.246 
93.151 
93.927 
93.130 
93.129 
93.165 
93.246 


Health  Protasaiona  Programs 


Administrative  Units  in  Primary  Care  (Family  Medicine,  General  Internal  Medicine  and  General 

PedWrics). 

3ral  Training  in  Primary  Care  (Family  Medicine,  General  Internal  Medicine  and  General  Pediatrics) 

Ptrysid^n  Assistant  Training  in  Primary  Care  

Residency  Training  in  Primary  Care  (Family  Medicine,  General  Internal  Medicine  and  General  Pediatrics)  .. 
Faculty  Development  in  Primary  Care  (Family  Medicine,  General  Internal  Medicine  and  General  Pediatrics) 

Pediatric  Residency  in  Primary  Care 

Model  State-Supported  Area  Health  Education  Centers  _~ „ 

Basic/Cbre  Area  Health  Education  Centers » „ 

Health:  Careers  Opportunity  Program  (HCOP) ~ 

Centers  of  Excellence .._ ..— .• 

Allied  Health  Projects  — ~ ~. 

Resideik:ies  in  the  Practice  of  Pediatric  Dentistry  _ • — ... 

Chirop^ctic  Demonstration  Project  Grants 

Dentall  Public  Health  Residency  Training  Grants 

Residencies  and  Advanced  Education  in  tfie  Practice  of  General  Dentistry 

Quentin  N.  Burdick  Program  for  Rural  Interdisciplinary  Training 

Public  Health  Training  Centers  Grant  Program ..- ..». 

GeriatliC  Education  Centers  , 

Geriatfit  Training  Regarding  Physicians  and  Dentists , „ 

Health!  Administration  Traineeships  &  Special  Projects ~ 

Nursinb  Workforce  Diversity  Grants ; 

Bask:  Nurse  Education  and  Practice  Grants 

PubiKi  Health  Nursing  experiences  in  State  and  Local  Health  Departments  for  Baccalaureate  Nursing  Stu- 

denta. 

Advanced  Education  Nursing  Grants  „ - 

Advanced  Education  Nursing  Traineeship  Grants ~ 

Advanced  Education  Nursing— Nurse  Anesthetist  Traineeship  Grant  Program 


93.984A 

93.896A 

93.886A 

93.884A 

93.895A 

93.181 

93.107 

93.624 

93.822 

93.157 

93.191 

93.897A 

93.212 

93.236 

93.897 

93.192 

93.188A 

93.969 

93.156 

93.962 

93.1 78A 

93.359A 

93.3598 

93.299A 
93.2998 
93.299C 


Rural '  relemedk^ine  Grant  Program 


Advancement  of  Telehealth 


93.211 


45019 


Deadline 


11/01/1999 
11/01/1999 
12/01/1999 
12/01/1999 
03/01/2000 
03/15/2000 
04/01/2000 
03/03/2000 
02/11/2000 


06/01/2000 
10/01/1999 
07/17/2000 
06A)2/2000 
06/02/2000 
0a^1;'200Q 
03/01/2000 


05/01/2000 
11/01/1999 
11/08/1999 
06/01/2000 


Varies 

Varies 

10A)1/1999 
12/01/1999 
12/01/1999 
05/01/2000 
02/01/2000 


01A)6/2000 

11/29/1999 
11/15/1999 
09/27/1999 
10/22/1999 
09/30/1999 
01/14/2000 
01/14/2000 
01/10/2000 
01/15/2000 
02/22/2000 
31/01/1999 
02/22/2000 
11/01/1999 
11/01/1999 
10/22/1999 
12/06/1999 
12/09/1999 
12/09/1999 
10/15/1999 
12/17/1999 
02/22/2000 
11/17/1999 

01/28/2000 
12/03/1999 
12/03/1999 


03/01/2000 
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HRSA  Programs  at  a  Glance— Continued 

Program  name 

Other  HRSA  Programs 

Faculiy  Loan  Repayment  Program  (FLRP) 

Seholarehips  for  Disadvantaged  Students  (SDS)  „ 

Nursing  Eckication  Loan  Repayment  Program 


CFDA  No. 


Deadline 


03/31/2000 
03/15/2000 
05/01/2000 


Maternal  and  Child  Heahh  Programs 

Grants  Management  Office:  1-301- 
443-1440. 

Genetic  Services— National  Genetic  . 
Consumer  Center. 

CFDA  Number:  93.110A. 
Application  Availability:  12/15/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  01/15/2000. 
Application  Deadline:  02/29/2000. 
Projected  Award  Date:  06/01/2000. 

Authorization 

Social  Security  Act,  Title  V,  42  U.S.C. 
701. 

Purpose 

The  piirpose  of  this  cooperative 
agreement  is  to  support  a  national 
consumer  center  for  the  establishment 
of  a  national  network  to  provide  genetic 
information  and  education  for 
consumers  of  genetic  services  and  to 
outline  national  policy  to  improve  the 
quality,  accessibility  and  utilization  of 
genetic  services.  The  center's  activities 
would  include:  (1)  The  involvement  of 
national  membership  of  consumer, 
family,  professional,  and  support  group 
organizations,  with  the  admowledgment 
of  the  need  for  membership 
representation  to  include  geographic 
and  ethnic  diversity;  (2)  the 
development  of  support  groups  and 
consumer  organizations  by  providing 
technical  assistance,  resources  and 
training  for  consumer  leaders;  (3)  a 
forum  for  interaction  between 
consumers,  the  Maternal  and  Child 
Health  Bureau  (MCHB)  and  other 
relevant  Federal,  State  and  community 
organizations  on  issues  related  to 
genetic  medicine,  services  and 
technology;  (4)  facilitate  public, 
provider  and  consumer  access  to 
centralized  resources,  support  and 
referral  services  that  enhance  the 
general  public's  ability  to  make 
informed  decisions  about  genetic 
services;  and  (5)  provide  an  efiective 
and  proactive  consumer  voice. 


facilitating  representation  of  consumer 
perspectives  and  issues  in  public  policy 
disctissions  and  throughout  the  public 
policy  decision-making  processes. 

Eligibility 

42CFRPart51a.3* 

(a)  With  the  exception  of  training  and 
research,  as  described  in  paragraph  (b) 
of  this  section,  any  public  or  private 
entity,  including  Indian  tribe  or  tribal 
organization  (as  those  terms  are  defined 
at  25  U.S.C.  450b)  is  eligible  to  apply  for 
Federal  funding  under  this  Part;  (b) 
Only  public  or  nonprofit  private 
institutions  of  higher  learning  may 
apply  for  training  grants.  Only  public  or 
nonprofit  institutions  of  higher  learning 
and  public  or  private  nonprofit  agencies 
engaged  in  research  or  in  programs 
relatiog  to  maternal  and  child  health 
and/or  services  for  children  with  special 
health  care  needs  may  apply  for  grants, 
contracts  or  cooperative  agreements  for 
research  in  maternal  and  child  health 
services  or  in  services  for  children  with 
special  health  caie  needs. 

Funding  Pricnities  and/or  Preferences 

Preference  will  be  given  to  nationally 
recogiuzed  consumer  organizations  with 
clearly  demonstrated  national  expertise 
and  capacity  for  addressing  genetic 
medicine,  services  and  technology 
issues  related  to  consumers  of  genetic 
services  and  their  families  and  to 
applicants  buildiog  upon  current  family 
and  professional  partnerships,  family 
training  and  empowerment  activities  in 
collaboration  with  the  Titie  V 
discretionary  grant  efforts. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$400,000. 
Estimated  Number  of  Awards 

1. 
Estimated  Project  Period 

5  Years. 
For  Programmatic  Questions 

Contact  Person:  Michele  Puryear, 
M.D. 


Phone  Number:  1-301-443-1080. 
E-mail:  mpuryeaiQhrsa.gov. 

Genetic  Services-State  Planning  Grants 

CFDA  Number:  93.110A. 
Application  Availability:  12/15/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  1/15/2000. 
Applicati6n  Deadline:  2/29/2000. 
Projected  Award  Date:  6/01/2000. 

Authorization 

Social  Security  Act,  Title  V,  42  U.S.C. 
701. 

Purpose 

Projects  that  develop  and  demonstrate 
the  use  of  information  systems  for  the 
integration  of  State  newborn  screening 
programs  with  population  based, 
commimity  based  and  family  centered 
early  intervention  programs  that  are  tied 
to  outcome  driven  systems  of  service  to 
children  with  special  health  needs  and 
families. 

Eligibility 

42  CFR  Part  54a.3* 

Ftmding  Priorities  and/or  Preferences 

A  funding  preference  will  be  given  to 
community/State  agency  partnerships  in 
coalition  with  public  and  private 
community  based  providers. 

Review  Criteria 

Final  criteria  are  included  in  the   - 
application  kit 

Estimated  Amoimt  of  This  Competition 

$750,000. 
Estimated  Number  of  Awards 

10. 
Estimated  Project  Period 

2  Years. 
For  Programmatic  Questions 

Contact  Person:  Michele  Piuyear, 
M.D. 
Phone  Niunber:  1-301-443-1080. 
E-mail:  mpuryear®hrsa.gov. 
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Impro^ifment  of  Perinatal  Health:  The 
ColIaMrative  Ambulatory  Research 
Network 

CFDA  Number:  93.110RA. 
Application  Availability:  01/01/2000. 

To  Obtyin  This  Application  Kit 

Conidct:  1-888-333-HRSA  until 
Septenkber  12, 1999. 

After  September  12,  the  new  toll  free 
nuni^r  will  be  1-877-HRSA  (4772)- 
123.11 

Lett^t  of  Intent  Deadline:  02/01/2000. 
Application  Deadline:  04/01/2000. 
Projifked  Award  Date:  07/01/2000. 

Authof^tion 

Social  Security  Act,  Title  V,  42  U.S.C. 
701. 

Purpo^ 

The  kjtupose  of  this  program  is  to 
establisp  a  nationwide  structure 
(netwdiik)  for  conducting  research  on 
ambulf  ^ory  health  care  practices  to 
improye  perinatal  health  care.  The  goals 
of  this  program  include  examining  and 
descrilii|ng  existing  obstetrician- 
gynecologist  knowledge  base  and 
practices.  Information  from  this  network 
should  be  used  to  develop  better 
informisd  educational  strategies  and  to 
disseminate  information  to  physicians 
in  areas  where  there  is  a  knowledge 
deficit.  The  project  will  cooperate  and 
work  ojllaboratively  with  other  MCHB 
fundeq  projects  in  perinatal  and 
womeii  s  health, 

Eligibi  [  ty 

The  /  Lmerican  College  of 
Obstet :  cians  and  Gynecologists  ( ACOG) 
is  eligilile  to  apply. 

Sole  So  urce 

ACQG  is  the  primary  organization 
representing  Ambulatory  Obstetrics  and 
Gynecology  in  the  Nation  and  is  the 
only  organization  which  represents  the 
majority  of  practitioners  necessary  to 
establi^  [i  an  adequate  structural 

Priorities  and/or  Preferences 

Criteria 

criteria  are  included  in  the 
application  kit. 

Estim^tjed  Amoimt  of  This  Competition 

$20()j000. 
Estima  1 9d  Niunber  of  Awards 

1. 
Estima  t  ad  Project  Period 


Uptc 


5  Years. 


For  Programmatic  Questions 

Contact  Person:  Gontran  Lamberty, 
Dr.  P.H.  or  Maurice  Bryant. 

Phone  Number:  1-301-443-0765. 

E-mail:  glamberty@hrsa.gov  or 
mbryant@hrsa.gov. 

Maternal  and  Child  Health  Research 
Program 

CFDA  Number:  93.110RS. 
Application  Availability:  06/14/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 
'  123. 

Application  Deadline:  10/01/1999  & 
03/01/2000. 

Projected  Award  Date:  01/01/2000  & 
07/01/2000. 

Authorization 

Social  Security  Act,  Title  V,  42  U.S.C. 
701. 

Purpose 

The  purpose  of  this  program  is  to 
support  applied  research  relating  to 
maternal  and  child  health  services, 
which  show  promise  of  substantial 
contribution  in  knowledge,  that  when 
used  in  States  and  communities  will 
result  in  health  status  and  health 
services  improvements. 

Eligibility 

42CFRPart51a.3* 

Fimding  Priorities  and/or  Preferences 

Fifteen  issues/questions  selected  from 
11  priority  areas,  and  keyed  to  goals  and 
objectives  of  the  Bureau  and  HRSA 
strategic  plans,  will  be  given  special 
consideration  for  funding.  The  special 
consideration  consists  of  a  0.5  points 
favorable  adjustment  to  the  funding 
score  assigned  to  an  application,  on  a 
range  of  1.0  to  5.0,  when  recommended 
for  approval  by  the  MCH  Research 
Review  Committee.  The  15  issues/ 
questions  selected  from  the  11  priority 
areas  are  detailed  in  the  guidance 
material  contained  in  the  appUcation 
kit. 

Review  Criteria 

Final  criteria  are  included  in  the    ' 
application  kit. 

Estimated  Amount  of  This  Competition 

$1,900,000. 
Estimated  Number  of  Awards 

10. 
Estimated  Project  Period 

1  to  4  Years. 


For  Programmatic  Questions 

Contact  Person:  Gontran  Lamberty, 
Dr.  P.H. 
Phone  Number:  1-301-443-2190. 
E-mail:  glamberty@hrsa.gov. 

Maternal  and  (^uld  Health  Training  in 
Pediatric  Pulmonary  Centers 

CFDA  Number:  93.1  lOTJ. 
Application  Availability:  10/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  l-88ft-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  11/15/1999. 

Application  Deadline:  12/15/1999. 

Projected  Award  Date:  07/01/2000. 

Authorization 

Social  Seciuity  Act,  Titie  V,  Section 
502,  42  U.S.C.  702. 

Purpose 

To  provide  interdisciplinary 
leadership  training  for  several  health 
professional  disciplines,  at  the  graduate 
and  post  graduate  levels,  to  prepare 
them  for  leadership  roles,  including 
teaching,  in  the  care  of,  research  on,  or 
development  of  organized  systems  of 
health  care  delivery  for  children  with 
chronic  respiratory  conditions  and  their 
families. 

Eligibility  , 

42  CFR  Part  5  la.  3* 

Funding  Priorities  and/or  Preferences 

A  preference  will  be  given  to 
Departments  of  Pediatrics  in  accredited 
medical  schools  that  meet  the  special 
requirements  for  training  programs  in 
pediatric  pulmonology. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$2,150,175. 
Estimated  Number  of  Awards  a 

Approximately  7. 
Estimated  Project  Period 

5  Years. 

For  Programmatic  Questions 

Contact  Person:  Shelley  Benjamin. 
M.S.W. 
Phone  Number.  1-301-443-2190. 
E-mail:  sbenjamin@hrsa.gov. 

Maternal  and  Child  Health  Training  in 
Schools  of  Public  Health 

CFDA  Number.  93.1  lOTK. 
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Application  Availability.  07/29/1999. 
To  Obtain  This  Application  IGt 

Contact  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772}- 

123. 

Letter  of  Intent  Deadline:  09/01/1999. 

Application  Deadline:  10/01/1999. 

Projected  Award  Date:  06/01/2000. 

Authorization 

Social  Security  Act.  Title  V,  Section 
502,  42  U.S.C.  702. 

Purpose 

To  support  and  strengthen  MCH 
Programs  through  long  term  training  of 
a  wide  range  of  health  professionals 
who  serve  children.  Trsdning  is  at  the 
graduate  and  post  graduate  levels,  with 
a  special  focus  on  family  centered, 
community-based  care.  The  programs 
are  designed  to  develop  leadership 
personnel  to  provide  for  comprehensive 
health  care  including  health  promotion 
and  disease  prevention  and  related 
services  to  mothers  and  children. 

Eligibility 

42  CFR  Part  51a.3* 

Funding  Priorities  and/or  Preferences 

A  preference  will  be  given  to  Schools 
of  Public  Health,  accredited  by  the 
Council  on  Education  for  Public  Health, 
with  an  established  Maternal  and  Child 
Health  Program. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$4,425,965. 
Estimated  Number  of  Awards 

12-13. 
Estimated  Project  Period 

5  Years. 

For  Programmatic  Questions 

Contact  Person:  Nanette  Pepper, 
BSRN,  M.Ed. 
Phone  Number.  1-301-443-2190. 
E-mail:  npepper@hrsa.gov. 

Continuing  Education  and  Development 

CFDA  Number.  93.110TO. 
Application  Availability.  11/08/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 


Letter  of  Intent  Deadline:  12/08/1999. 
Application  Deadline:  01/15/2000. 
Projected  Award  Date:  06/01/2000. 

Authorization 

Social  Security  Act,  Title  V,  Section 
502,  42  U.S.C.  702. 

Purpose 

Continuing  Education  and 
Envelopment  (CED)  focuses  on 
increasing  leadership  skills  of  MCH 
professionals;  facilitating  timely  transfer 
and  application  of  new  information, 
research  findings  and  technology  related 
to  MCH;  and  updating  and  improving 
the  knowledge  and  skills  of  health  and 
related  professionals  in  programs  , 

serving  mothers  and  children.  CED 
programs  will  support  conduct  of  short- 
term,  non-degree  related  coiu^es, 
workshops,  conferences,  symposia, 
institutes,  and  distance  learning 
strategies  and/or  development  of 
curricula,  guidelines,  standards  of 
practice,  and  educational  tools/ 
strategies  intended  to  assure  quality 
health  care  for  the  MCH  population. 

Eligibility 

42CFRPart51a.3* 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$250,000. 
Estimated  Niunber  of  Awards 

10. 
Estimated  Project  Period 

1-3  Years. 
For  Programmatic  Questions 

Contact  Person:  Diana  Rule,  M.P.H. 
Phone  Number.  1-301-443-2190. 
E-mail:  drule@hrsa.gov. 

Continuing  Education/Dynamic 
Learning  (Distance  Education) 

CFDA  Number:  93.110TQ. 
Application  Availability:  11/08/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  12/15/1999. 
Application  Deadline:  01/15/2000. 
Projected  Award  Date:  06/01/2000. 

Authorization 

Social  Security  Act,  Tide  V,  42  U.S.C. 
701. 


Purpose 

Alternative  education  methodologies 
provide  an  effective  and  economical 
means  for  professional  staff  to  enhance 
and  advance  their  skills  while 
continuing  to  meet  their  daily  on-site 
responsibilities.  MCH  managers  need 
timely  and  available  information  to 
complete  the  functions  for  assessing 
need,  developing  policies  and  programs, 
addressing  and  resolving  problems, 
monitoring  progress  and  evaluating 
performance.  Analytical  skills  are 
needed  to  convert  data  to  information  to 
better  serve  mothers  and  children  living 
in  high  risk  circumstances.  This  grant 
program  encoiuages  the  development, 
implementation,  creative  utilization  and 
application  of  distance  education 
opportimities  for  the  State  and  local 
MCH  communities  to  improve  the 
delivery  of  health  care  services  to 
mothers  and  children.  Courses  will  be 
developed  and  given  annually  using 
distance  learning  modalities  and 
delivered  to  State  and  local  MCH    ° 
staffers.  Technical  support  for  specific 
analytical  tasks  will  be  provided  via  the 
Internet,  compact  discs  and  via  satellite 
broadcasts  to  State  and  local  agencies. 
Projects  will  work  collaboratively  with 
each  other  and  the  MCH  Bureau  to 
develop  common  formats,  tools  and 
approaches. 

Eligibility 

42CFRPart51a.3* 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$715,000. 
Estimated  Number  of  Awards 
Estimated  Project  Period 

2  Years. 
For  Programmatic  Questions 

Contact  Person:  Aaron  Favors,  Ph.D. 
Phone  Number:  1-301-443-0392. 
E-mail:  afavors@hrsa.gov. 

SPRANS—Ph.D.  Epidemiologic-MCH/ 
SPH  Fellows  Training  Program 

CFDA  Number:  93.1  lOTS. 
Application  Availability:  12/01/1999. 

To  obtain  this  application  kit 

Contact:  1-888-333-HRSA  uritil 
September  12,  1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  01/01/2000. 
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Application  Deadline:  02/15/2000. 
Proji  ^ed  Award  Date:  04/01/2000. 

Authoiization 

Socijil  Security  Act,  Title  V,  42  U.S.C. 
701. 

Purpoi( 

The  Ph.D.  Fellows  grant  was 
established  to  develop  and  promote 
epidemiologic  analysis  as  a  part  of  MCH 
health  training  program  operations.  It  is 
intend^  to  attract  MCH  doctoral 
students  to  the  field  of  epidemiologic 
analysis  and  produce  publications  that 
furtheC  policy  and  program 
develojiment.  Currently,  literature  on 
the  application  of  epidemiology  to 
rhilrlroti's  health  is  fscarre.  Little  data 
and  ant^ysis  is  available  on  the 
effectif  0ness  and  benefits  of  child 
health  jservices  and  information  needed 
to  imptt>ve  resource  allocation 
decisipiis.  The  purpose  of  this  program 
is  to  iiKrease  the  number  of  doctoral 
candidates  and  postdoctoral  fellows 
who  ellact  a  relevant  MCH 
epidemiologic  analysis  issue,  applied  to 
MCH  siqrvice  delivery,  as  the  basis  for 
their  research  and  dissertation. 
Candidates  and  fellows  are  to  produce 
creativja,  well  thought  out,  dissertation 
subjecu  of  interest  that  reflect  the 
current  [trend  of  MCH  and  how  the  field 
of  ecoii()mic  and  epidemiologic  analysis 
impac^  upon  it.  lliis  funding  will 
suppo^ 

1.  Recruitment  and  enrollment  of  6 
doctoral  students  who  will  develop 
dissertations  with  an  emphasis  on 
epidemiologic  analysis. 

2.  Enhancement  of  student  analytic 
capability  as  well  as  improved 
understanding  of  the  epidemiologic  of 
MCHsdrvices. 

3.  Doyelopment  of  publishable 
materi  lis  for  distribution  to  the  broader 
MCHqommunity. 


Part  51a.3* 
Priorities  and/or  Preferences 

'erence  will  be  given  to  Schools 
:  c  Health  with  MCH  programs. 

RevieW  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amoimt  of  This  Competition 

$15(1,000. 
Estim^tsd  Number  of  Awards 

6. 
Estimi  t  ed  Project  Period 

lYetr, 


For  Programmatic  Questions 

Contact  Person:  Russ  Scarato. 
Phone  Number:  1-301-443-0701, 
E-mail:  rscarato@hrsa.gov. 

National  Center  for  Cultural 
Competence 

CFDA  Number:  93.110F. 
Application  Availability:  09/30/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-3 3 3-HRS A  until 
September  12. 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  10/30/1999. 

Application  Deadline:  12/31/1999. 

Projected  Award  Date:  06/01/2000. 

Authorization 

Social  Security  Act,  Tide  V,  42  U.S.C. 
701. 

Purpose 

The  piupose  of  this  cooperative 
agreement  competition  is  to  assist  State 
and  local  Title  V  Children  with  Special 
Health  Care  Needs  (CSHCN)  programs  to 
plan,  implement  and  evaluate  culturally 
competent  policies,  procedures  and 
practices  in  partnership  with  the 
Federal  Central  and  Field  Office  MCHB/ 
DSCSHCN  staff,  other  Federal/State  and 
local  programs  and  consiuners  by 
assisting  State  programs:  (1)  Conduct 
agency  cultural  competency 
assessments;  (2)  incorporate  cultural 
competence  in  their  strategic  and  Titie 
V  Block  Grant  annual  plans;  (3)  assist  in 
the  development  of  an  evaluation  of 
cidtural  competence  activities,  e.g., 
develop  performance  measures  and 
outcome  indicators  related  to  access, 
health  outcomes  and  consumer/provider 
satisfaction  for  CSHCN  programs;  and 
(4)  promote  the  principles,  values,  skills 
and  knowledge  of  cidturally  competent, 
family-centered  care  in  related  CSHCN 
programs,  such  as  other  SPRANS 
discretionary  grants  and  State  Child 
Health  Insiuance  Programs. 

Eligibility 

42  CFR  Part  51a.3* 

Fimding  Priorities  and/or  Preferences 

Fimding  preference  will  be  given  to 
an  organization  with  demonstrated 
capability  and  experience  in  the  area  of 
ciUtiual  competence  and  with  Tide  V 
CSHCN  programs 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  amount  of  this  competition 
$255,000. 


Estimated  Number  of  Awards 

1. 
Estimated  Project  Period 

5  Year. 
For  Programmatic  Questions 

Contact  Person:  Diana  Denboba. 
Phone  Number:  1-301-443-9332. 
E-mail:  ddenboba@hrsa.gov. 

Partnership  for  Information  and 
Communication  (PIC)  MCH  Cooperative 
Agreements 

CFDA  Number:  93.110G. 
Application  Availability:  11/15/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-3  3  3-HRS  A  until 
September  12,  1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772}- 

123. 

Letter  of  Intent  Deadline:  12/15/1999. 

Application  Deadline:  1/15/2000. 

Projected  Award  Date:  4/01/2000. 

Authorization 

Social  Security  Act,  Titie  V,  42  U.S.C. 
701. 

Purpose 

To  provide  cooperative  agreements 
with  governmental,  professional  and 
private  organizations  represented  by 
leaders  concerned  with  issues  related  to 
maternal  and  child  health  and  involved 
in  sustaining  systems  of  care  and/or 
providing  family  support  to  persons 
affected  by  severe  illness  or  injury. 
Specifically,  this  program  is  designed  to 
£icilitate  the  dissemination  of  new 
information  in  a  format  that  will  be 
most  useful  to  them  when  developing 
MCH  policies  and  programs  in  the 
private  and  public  sectors  at  local.  State 
and  national  levels,  and  understanding 
by  the  MCHB  of  the  maternal  and  child 
health  concerns  held  by  these  policy 
makers. 

Eligibility 

42  CFR  Part  51a.3* 

Fimding  Priorities  and/or  Preferences 

A  preference  will  be  given  to 
organizations  currentiy  receiving 
support  as  part  of  this  cooperative 
agreement  representing  State  governors 
and  their  staffs;  county  health 
policymakers,  municipal  health 
policymakers,  nonprofit  and/or  for- 
profit  managed  care  organizations  and 
coalitions  of  organizations  promoting 
the  health  of  mothers  and  infants, 
national  membership  organizations 
representing  survivors  of  traumatic 
brain  injiuy  (TBI),  providing  emergency 
medical  care  for  children,  and 
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representing  State  TBI  and  Emergency 
Medical  Services  programs,  as  well  as 
national  membership  organizations 
representing  groups  or  constituencies 
listed  below. 

To  ensure  continuity,  membership  for 
the  organizations  participating  in  PIC  is 
rotated  so  that  not  all  project  periods 
coincide.  For  this  year,  only  national 
membership  organizations  representing 
the  following  groups  will  be  considered 
for  funding:  State  legislators;  private 
businesses,  particvQarly  self-insiued 
businesses;  philanthropic  organizations; 
parent  organizations;  State  Title  V 
Directors;  and  State  Head  Injmy 
Program  Directors. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$2,351,840. 
Estimated  Number  of  Awards 

7. 

Estimated  Project  Period 

5  Years. 

For  Programmatic  Questions 

Contact  Person:  David  Heppel,  M.D. 
Phone  Ntunber:  1-301-443-2250. 
E-mail:  dheppel9hrsa.gov. 

Adolescent  Health  Center  for  State 
Maternal  and  Child  Health  Personnel 

CFDA  Number:  93.110J. 
Application  Availability:  11/15/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12.  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Letter  of  Intent  Deadline:  12/15/1999. 
Application  Deadline:  01/15/2000. 
Projected  Award  Date:  04/01/2000. 

Authorization 

Social  Security  Act.  Title  V,  42  U.S.C. 
701. 

Purpose 

To  assist  States  in  promoting  State 
core  capacity  in  adolescent  health  by 
developing  and  implementing 
adolescent  health  action  plans  based  on 
needs  assessments,  implementation  of 
adolescent  State  interagency  task  forces, 
convening  of  expert  advisory  councils, 
and  convening  of  youth  advisory 
groups.  Such  a  Center,  to  strengthen 
States'  abilities  to  address  adolescent 
health  issues,  was  first  established  in 
1995.  States  will  set  targets  for  Healthy 
People  2010  adolescent  health 


objectives,  develop  and  implement 
action  plans  to  meet  them,  and  will 
improve  the  measurable  health  status  of 
adolescents. 

Eligibility 

42  CFR  Part  51a.3* 
Fimding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$200,000. 
Estimated  Number  of  Awards 

1. 
Estimated  Project  Period 

4  Years. 

For  Programmatic  Questions 

Contact  Person:  Trina  Anglin.  M.D., 
Ph.D. 

Phone  Number:  1-301-443-4026. 
E-mail:  tanglin@hrsa.gov. 

Training  and  Technical  Assistance 
Centers  for  Mental  Health  in  Schools 

CFDA  Number:  93.110M. 
Application  Availability:  11/15/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12. 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772}- 
123. 

Letter  of  Intent  Deadline:  12/15/1999. 
Application  Deadline:  01/15/2000. 
Projected  Award  Date:  04/01/2000. 

Authorization 

Social  Security  Act,  Title  V,  42  U.S.C. 
701. 

Purpose 

The  intent  of  this  category  is  to 
provide  a  mechanism  for  assistance  for 
programs  whose  goal  is  to  provide  and 
enhance  mental  health  resources  and 
services  for  the  school-age  population. 
Centers  funded  under  this  category  will 
provide  assistance  to  targeted  needs 
identified  by  those  organizations  and 
institutions  requesting  the  training  or 
technical  assistance.  Assistance  shoidd 
utilize,  as  much  as  possible,  existing 
materials  and  training  models  that  have 
demonstrated  success  and  impact  in  the 
past.  Methods  utilized  will  also  be 
adapted  to  suit  the  particular 
circumstances. 


Eligibility 

42  CFR  Part  51a.3* 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$590,000. 
Estimated  Numbers  of  Award 

2. 

Estimated  Project  Period 

5  Years. 

For  Programmatic  Questions 

Contact  Person:  Trina  Anglin,  M.D.. 
Ph.D. 
Phone  Number:  1-301-443-4291. 
E-mail:  tanglin@hrsa.gov. 

National  Training  Institute  for  Child 
Care  Health  Consultants 

CFDA  Number:  93.1  lOP. 
Application  Availability:  11/15/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12. 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Letter  of  Intent  Deadline:  12/15/1999. 
Application  Deadline:  01/15/2000. 
Projected  Award  Date:  04/01/2000. 

Authorization 

Social  Security  Act.  Title  V.  42  U.S.C. 
701. 

Purpose 

Quality  Child  Care,  which  pays 
attention  to  health  and  safety  and 
protecting  children  from  harm,  is  often 
a  function  of  qiudity  State  licensure 
regulations  and  guidelines  as  well  as 
local  support.  This  support  is  best 
carried  out  by  child  care  health 
consultants  at  the  local  level  who  train 
and  support  child  care  providers  and 
families  and  assiue  that  the  child  care 
guidelines  are  carried  out.  Child  care 
health  consultants  are  a  new  type  of 
health  professional.  They  view  child 
care  as  a  focal  point  for  identifying 
children  in  need  of  health  coverage 
including  Medicaid  and  CHIP,  and  as  a 
place  to  help  families  identify  a  medical 
home  for  their  child.  The  MCHB  funded 
the  National  Training  Institute  (NTI)  for 
Child  Care  Healthy  Consultants  in  1996 
to  provide  standardized  training  using 
Caring  for  Our  Children  and  Stepping 
Stones  as  a  basis  of  the  curriculum.  The 
model  is  "train  the  trainer,"  and  there 
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is  a  dis  1  ance  learning  component  as  well 
as  on-siite.  The  expected  outcome  is 
statewide  networks  of  child  care  health 
consul  t  mts  to  the  local  level  in  every 
State. 

Eligibi .  ty 

42CFI:Part51a.3* 

Fimdii  1 1  Priorities  and/or  Preferences 

The  c  urreht  grantee  is  the  University 
of  Noriii  Carolina  School  of  Public 
Health!  in  collaboration  with  the  Frank 
Porter  iCM^am  Child  Development 
Center!  They  will  apply,  as  well  as 
organizations  and  universities  which 
have  expertise  and  an  interest  in  health 
and  safety  in  child  care  and  the  ability 
to  create  systems  for  training  child  care 
health  consultants  and  technology 
transfettt  related  to  distance  learning. 

Speciajl  I  Consideration 

Ability  to  conduct  a  training  program 
for  chijiG  care  health  consultants  which 
is  national  in  focus,  and  ability  to 
conduct  distance  learning  using  state-of- 
the-arti  technology  transfer. 

Reviewj  Criteria 

Finail:  criteria  are  included  in  the 
application  kit. 

Estimsj^d  Amount  of  This  Competition 

$229JOOO. 
Estim^d  Niunber  of  Awards 

1* 


Estima 
5  Ye 


id  Project  Period 


For  Prbgranunatic  Questions 

Contact  Person:  Phyllis  Stubbs,  M.D. 
Phohh  Number:  1-301-443-6600. 
E-mail:  pstubbs@hrsa.gov. 

Natiohal  Health  and  Safety  in  Child 
Care  Health  Resource  Center 

CFdU  Number:  93.110P. 
Application  Availability:  11/15/1999. 

To  Ob^4"i  l^s  Application  Kit 

Contact:  l-«88-333-HRSA  until 
Septeipber  12, 1999. 
After  $iptember  12,  the  new  toll  free 

nunjier  will  be  1-877-HRSA  (4772)- 

123\\ 

Lettit  of  Intent  Deadline:  12/15/1999. 

Application  Deadline:  01/15/2000. 

Projected  Award  Date:  04/01/2000. 

Autho^  zation 

Sociyi  Security  Act.  Title  V.  42  U.S.C. 
701. 


lational  Resource  Center  (NRC) 
for  Hedth  and  Safety  in  Child  Care 
suppoHs  States  in  the  development  of 


quality  child  care  health  and  safety 
programs  through  the  performance  of 
the  following  activities:  maintain  and 
update  on  the  World  Wide  Web  the 
computerized  National  Child  Care 
standards  database  which  contains  the 
National  Health  and  Safety  Performance 
Standards;  annually  update  health  and 
safety  standards  for  all  States  and 
territories  and  Stepping  Stones  to  Caring 
for  our  Children;  provide  consultation, 
training  and  technical  assistance  to 
States  on  child  care  health  and  safety; 
maintain  child  care  health  and  safety 
references  collections;  develop  and 
maintain  child  care  databases;  arrange 
conferences  and  workshops;  convene 
annual  meetings  of  the  NRC  Advisory 
Committee;  disseminate  information  to 
the  public  and  to  professional 
organizations;  analysis  of  special  issues; 
and  develop  programmatic  approaches 
and  participation/presentation  at  key 
child  care  conferences. 

Eligibility 

42  CFR  Part  51a.3* 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$350,000. 

Estimated  Number  of  Awards 


Estimated  Project  Period 

5  Years. 

For  Programmatic  Questions 

Contact  Person:  Phyllis  Stubbs,  M.D. 
Phone  Number:  1-301-443-6600. 
E-mail:  pstubbs@hrsa.gov. 

Health  Care  Information  and  Education 
for  Families  of  Children  With  Special 
Health  Care  Needs  (CSHCN) 

CFDA  Number:  93.11  OS. 
Application  Availability:  08/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-3 3 3-HRS A  until 
September  12, 1999. 

After  September  12.  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Letter  of  Intent  Deadline:  10/01/1999. 
Application  Deadline:  12/01/1999. 
Projected  Award  Date:  03/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  HI, 
Section  301,  42  U.S.C.  241 


Piu-pose 

The  piu-pose  of  this  competition  is  to 
support  a  cooperative  agreement  for 
implementation  of  a  piloted  national 
strategy  to  establish  a  national  network 
of  centers  that  will  provide  health  care 
information  and  education  to  families  of 
children  with  special  health  care  needs. 
These  centers  will  be  planned  and 
administered  by  families  and  will  be 
built  upon  existing  collaborative 
relationships  with  State  Title  V-CSHCN 
programs,  providers  and  family 
advocates. 

Eligibility  ^ 

42CFRPart51a.3* 

Fimding  Priorities  and/or  Preferences 

Funding  preference  will  be  given  to 
nationally  recognized  family 
organizations  with  clearly  demonstrated 
national  expertise  and  capacity  in 
addressing  health  issues  related  to 
CSHCN  and  their  families. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$500,000  pending  availability  of 
funds. 

Estimated  Number  of  Awards 

1. 
Estimated  Project  Period 

5  years. 

For  Programmatic  Questions 

Contact  Person:  Diana  Denboba. 
Phone  Number:  1-301-443-9332. 
E-mail:  ddenboba@hrsa.gov. 

SPRANS— State  and  Local  Data 
Utilization  and  Enhancement  (DUE) 
Cooperative  Agreements 

CFDA  Number:  93.110U. 
Application  Availability:  01/03/2000. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  imtil 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  02/15/2000. 

Application  Deadline:  03/15/2000. 

Projected  Award  Date:  05/01/2000. 

Authorization 

Social  Security  Act,  Title  V,  42  U.S.C. 
701. 

Purpose 

Cooperative  Agreements  to  State  and 
local  agencies,  each  of  whom  will 
contribute  equal  matching  funds  to: 
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support,  develop  and  implement  MCH 
State  and  local  data  activities,  which 
may  include  developing  standardized 
integrated  data  and  communication 
systems  within  and  between  States; 
develop  standardized  mechanisms  to 
better  monitor  managed  care;  and/or 
develop  common  data  elements/model 
approaches  to  key  emerging  MCH  data 
issues,  including  support  for  innovation 
in  health  systems  and  commimity 
assessment  indicators;  conduct  a  cost- 
effective  analysis  of  MCH  services, 
performance  measures  and  outcome 
reporting;  develop  methods  to  measure 
unmet  needs,  gaps  in  servicef,  and 
needs  of  special  populations;  propose 
new  measiues  of  morbidities  and  health; 
examine  the  quaUty  of  care  and 
implementation  of  conununity  health 
initiatives.  Projects  will  work 
collaboratively  with  each  other  and  the 
MCH  Bureau  to  develop  common 
definitions  and  data  elements,  model 
tools  and  approaches  and  performance 
standards. 

Eligibility 

42  CFR  Part  51a.3* 

Funding  Priorities  and/or  Prefoiences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amoimt  of  This  Competition 

$428,000. 
Estimated  Number  of  Awards 

6. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  Alicia  Scott- Wright  or 
Russ  Scarato. 

Phone  Number:  1-301-443-0700  or 
1-301-443-0701. 

E-mail:  ascottwrightdhrsa.gov  w 
rscarato@hrsa.gov. 

Note:  These  six  cooperative  agreements 
represent  a  pilot  effort  to  actively  work  with 
and  support  State  and  local  development  of 
integrated  data  systems  and  analytical 
models.  Additional  funds  are  needed  to 
expand  this  effort  beyond  the  restriction 
mandated  by  the  current  budget. 

Center  for  School  Health  Care 

CFDA  Number:  93.U0AE. 
Application  Availability:  11/15/1999. 

To  Obtain  This  Application  Kit 

Contacf;  1-888-333-HRSA  until 
September  12, 1999. 


After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Letter  of  Intent  Deadline:  12/15/1999. 
Application  Deadline:  01/15/2000. 
Projected  Award  Date:  04/01/2000. 

Authorization 

Social  Seciuity  Act,  Title  V,  42  U.S.C. 
701. 

Purpose 

To  provide  a  means  of  providing  up- 
to-date  information  on  approaches  to 
improving  school-based  health  care.  To 
enhance  State  and  conununity  level 
capacity  for  school  health  planning, 
policy  development,  and  quality 
assurance;  to  promote  growth  in  school 
health  infrastructure;  to  identify  and 
promote  models  of  interdisciplinary 
training  and  team  development  for 
health  and  education  personnel;  to 
identify  and  disseminate  state-of-the-art 
practices  in  school  health  and  school 
based  health  care;  and  to  identify  and 
disseminate  information  on 
sustainability  of  school  based  health 
services,  particularly  concerning  third 
party  reimbursements. 

Eligibility 

42  CFR  Part  51a.3* 

Fimding  Priorities  and/or  Preferences 

Funding  preference  will  be  given  to 
any  public  or  private  organization  that 
can  function  on  a  national  level, 
demonstrate  knowledge  and  experience 
with  the  issues  to  be  addressed,  and  can 
demonstrate  credibility  in  the  health 
and  education  commimities  is  eligible 
to  apply. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amoimt  of  This  Competition 

$200,000. 
Estimated  Number  of  Awards 

1. 

Estimated  Project  period 
4  Years. 

For  Programmatic  Questions 

Contact  Person:  Trina  Anglin,  M.D., 
Ph.D. 
Phone  Number:  1-301-443-4026. 
E-mail:  tanglindhrsa.gov. 

Integrated  Health  Care  Programs  for 
Children  and  Adolescents 

CFDA  Number:  93.110AF. 
Application  Availability:  11/15/1999. 

To  Obtain  This  Application  Kit 

Contact:  l-a8ft-333-HRSA  until 
September  12, 1999. 


After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772}- 
123. 

Letter  of  Intent  Deadline:  12/15/1999. 
Application  Deadline:  01/15/2000. 
Projected  Award  Date:  04/01/2000. 

Authorization 

Social  Security  Act,  Title  V,  42  U.S.C. 
701. 

Purpose 

These  two  year  planning  grants  are 
designed  to  initiate  and  formalize  a 
workiag  relationship  among  community 
resources,  in  order  to  detail 
arrangements  for  establishing  an 
integrated  program  of  health  service 
delivery  for  children  and  adolescents,  in 
a  targeted  area  with  a  total  popiilation 
of  100,000  to  250,000.  The  combined 
services  are  to  include  physical  and 
psychosocial  primary  health  care, 
comprehensive  mental  health  services, 
and  substance  abuse  prevention  and 
treatment  services.  The  plan  that  is 
produced  is  to  include  attention  to 
organizational  structure,  staffing, 
facilities,  information  systems  including 
protection  of  confidentiality,  and  fiscal 
arrangements. 

Eligibility 

42  CFR  Part  51a.3* 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$210,000. 
Estimated  Number  of  Awards 

4. 
Estimated  Project  Period. 

2  years. 

For  Programmatic  Questions 

Contact  Person:  Trina  Anglin.  M.D., 
Ph.D. 
Phone  Number:  1-301-443-4291. 
E-mail:  tanglin@hrsa.gov. 

Innovative  Approaches  to  Promotiiig 
Positive  Healtii  Behaviors  in  Women 

CFDA  Number:  93.110AH. 
Application  Availability:  11/01/1999. 

To  Obtain  This  Application  Kit 

Coiitoct;  1-888-333-HRSA  until 
September  12, 1999 . 

After  September  12,  the  new  toll  free 
number  will  be  1-677-HRSA  (4772)- 
123. 
Letter  of  Intent  Deadline:  12/17/1999. 
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AppUcation  Deadline:  01/17/2000. 
Fro/  !tted  Award  Date:  04/03/2000. 

Authorization 

Socia  Security  Act,  Title  V,  42  U.S.C. 
701. 

Purpoiii 

This  three  year  demonstration 
prograOi  will  develop  and  demonstrate 
Lonovative  approaches  that  are  effective 
in  proiQoting  positive  health  behaviors 
in  woitien,  particularly  behaviors 
influe|icing  preconceptional  health 
(nutrition,  smoking  cessation,  STD 
preveUlion,  etc.)  through  psirtnerships 
with  otiier  organizations  (business, 
child  ( ire,  religious,  etc.)  in  a  variety  of 
comm  fiity  settings.  These  approaches 
shoulc  jtarget  women  who  currently 
have  lifted  access  to  health  promotion 
services  and  should  link  women  with 
Title  V  and  other  relevant  health 
resouroes  and  services. 

EUgibmty 

42  CF^Part  51a.3*. 

Funding  Priorities  and/or  Preferences 

No JT 

Speci4l{  Considerations 

Thera  may  be  only  one  application 
per  St^|e. 

Review  ^Criteria 

Fins  1  criteria  are  included  in  the 
applic  ijtion  kit. 

Estimftled  Amount  of  this  Competition 

$4501000. 

Estimated  Number  of  Awards 


Project  Period 


atic  Questions 

Con^ct  Person:  Ellen  Hutchins,  Ph.D. 
Phohe  Number:  1-301-443-9534. 
E-mml:  ehutchins@hrsa.gov. 

Health  jcuid  Welfare  Technical  Advisory 
Group  I 

Cmk  iViunber;  93.110AI. 
Application  Availability:  11/15/1999. 

To  obi  Eiin  this  application  kit 

Con  tort;  1-888-333-HRSA  imtil 
Septeiijber  12, 1999. 
After  September  12,  the  new  toll  free 

niuMer  will  be  1-877-HRSA  (4772)- 

Let^  of  Intent  Deadline:  12/15/1999. 
Application  Deadline:  01/15/2000. 
Prof^pted  Award  Date:  04/01/2000. 

Authotzation 

80^41  Security  Act,  Title  V,  42  U.S.C. 
701 


Purpose 

The  Health  and  Welfare  Technical 
Advisory  Group  is  intended  to:  promote 
communication  among  State-level 
program  directors  in  the  areas  of 
maternal  and  child  health,  Medicaid, 
Child  Care,  Child  Welfare.  Mental 
Health,  and  Head  Start  and  their  Federal 
coimterparts;  to  collaborate  on 
approaches  to  address  family  health  and 
welfare  issues;  identify  Federal  and/or 
State  actions  which  inhibit  a  coherent 
approach  to  meeting  family  health  and 
welfare  needs;  and  promote 
mechanisms  to  improve  functioning 
across  programs.  These  purposes  are  to 
be  accomplished  through  development 
of  an  ongoing  foium  of  representatives 
of  these  programs  and  a  mechanism  to 
provide  information  to  and  receive 
information  from  all  State  program 
directors.  Specific  topics  of  concern  will 
be  jointly  selected.  Items  of  particular 
concern  to  HRSA  include  child  care, 
oral  health,  and  school  health  issues. 

Eligibility 

42  CFR  Part  51a.3* 

Funding  Priorities  and/or  Preferences 

A  funding  preference  will  be  given  to 
any  organization  which  can  demonstrate 
a  linkage  with  at  least  one  and 
preferably  more  than  one  of  the 
organizations  representing  the  State- 
level  programs  listed  in  the  Purpose 
section. 

REview  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  Competition 

$200,000. 
Estimated  Niunber  of  Awards 

1. 
Estimated  Project  Period 

2  years. 
For  Programmatic  Questions 

Contact  Person:  Stuart  Swayze. 
Phone  Number:  1-301-443-2917. 
E-mail:  sswayzedhrsa.gov. 

Healthy  Child  Care  America  State 
Systems  Development  Gnmts 

CFDA  Number:  93.110AQ. 
Application  Availability:  11/01/1999. 

To  Obtain  this  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  l-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  01/10/2000. 

Application  Deadline:  03/08/2000. 


Projected  Award  Date:  06/01/2000. 
Authorization 

Social  Security  Act,  Title  V,  42  U.S.C. 
701. 

Purpose 

MCHB  is  currently  funding  51  State 
Health  Systems  Development  in  Child 
Care-Healthy  Child  Care  America 
(HSDCC)  Grants.  These  grants  were 
awarded  in  FY  1996  and  are  serving  as 
State  focal  points  for  health  and  safety 
in  child  care,  and  are  developing 
integrated  health,  child  care  and  social 
service  systems  in  their  respective 
States.  They  are  instituting  measures  to 
both  improve  the  quality  of  child  care 
and  assure  that  children  in  child  care 
settings  receive  the  health  services 
which  they  need.  Building  upon 
MCHB's  investment,  and  based  upon 
State  Title  V  and  Child  Care  program 
suggestions,  a  Phase  II  is  plaimed. 
Healthy  Child  Care  America-the  Year 
2000  Quality  Initiative  will  focus  on  the 
development  and  implementation  of 
State  programs  which  address  quality 
assurance  (improved  State  regulations): 
infrastructure  building  (networks  of 
child  care  health  considtants);  and 
outreach  (related  to  Medicaid  and 
CHIP). 

Eligibility 

42CFRPart51a.3* 

Funding  Priorities  and/or  Preferences 
A  preference  will  be  given  to  State 
and/or  private  nonprofit  health  or  child 
care  entities  which  can  carry  out 
programmatic  expectations  in  relation  to 
quality  assurance,  infrastructiue 
development  and  outreach  on  a 
statewide  basis.  The  current  grants  will 
apply  vis-a-vis  a  limited  competition.  In 
addition,  an  entity  from  the  States  of 
New  Jersey  and  Mississippi  will  be 
asked  to  apply. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

^Estimated  Amount  of  this  Competition 

$3,842,500. 
Estimated  number  of  Awards 

1  per  53  States/Territories. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  Phyllis  Stubbs,  M.D* 
Phone  Number:  1-301-443-6600. 
E-mail:  pstubbsQhrsa.gov. 


45028 


Federal  Register /Vol.  64,  No.  159 /Wednesday,  August  18,  1999 /Notices 


Community  Integrated  Service  Systems 
(QSS)  Community  Organization  Grants 
Program 

CFDA  Number  93.110AR. 
Application  Availability:  01/10/2000. 

To  Obtain  This  Application  Kit 

Contact:  l-88»-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Letter  of  Intent  Deadline:  02/08/2000. 
Application  Deadline:  03/10/2000. 
Projected  Award  Date:  05/01/2000. 

Authorization 

Social  Security  Act,  Title  V,  42  U.S.C. 
701. 

Purpose 

The  CISS  program  is  designed  to 
enhance  the  development  of  service 
systems  at  the  community  level  to 
address  the  physical,  psychological, 
social  weU-being,  and  related  needs  of 
pregnant  women,  infants,  and  children, 
including  children  with  special  health 
care  needs  and  their  families.  CISS 
programs  should  be  designed  to  assist 
communities  to  better  meet  consiuner 
identified  needs,  fiU  gaps  in  services, 
reduce  duplication  of  effort,  coordinate 
activities,  increase  availability  of 
services,  improve  efficiency,  and 
enhance  quality  of  care.  Programs  must 
be  developed  in  collaboration  and 
coordination  with  the  State  MCH 
Services  Block  Grant  programs  and  State 
efforts  in  community  systems 
development. 

Eligibility 

42  CFR  Part  51a.3* 

Funding  Priorities  and/or  Preferences 

In  keeping  with  the  goals  of 
advancing  the  development  of  human 
potential,  strengthening  the  Nation's 
capacity  to  provide  hi^  quality 
education  by  broadening  participation 
in  MCHB  programs  of  institutions  that 
may  have  perspectives  uniquely 
reflecting  the  Nation's  cultural  and 
linguistic  diversity,  and  increasing 
opportunities  for  all  Americans  to 
participate  in  and  benefit  from  Federal 
public  health  programs,  HRSA  will 
place  a  funding  priority  on  projects  from 
Historically  Black  Colleges  and 
Universities  (HBCU)  or  Hispanic 
Serving  Institutions  (HSI)  in  all 
categories  and  subcategories  in  this 
notice  for  which  applications  from 
academic  institutions  are  encouraged. 
This  is  in  conformity  with  the  Federal 
Government's  policies  in  support  of 
White  House  Initiatives  on  Historically 


Black  Colleges  and  Universities 
(Executive  Order  12876)  and 
Educational  Excellence  for  Hispanic 
Americans  (Executive  Order  12900). 

An  approved  proposal  from  an  ISCU 
or  HSI  will  receive  a  0.5  point  favorable 
adjustment  of  the  priority  score  in  a  4 
point  range  before  funding  decisions  are 
made. 

Special  Considerations 

In  the  interest  of  equitable  geographic 
distribution,  special  consideration  for 
funding  will  be  given  to  projects  from 
communities  without  a  ctuiently 
funded  QSS  project. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  Competition 

$1,250,000. 
Estimated  Number  of  Awards 

25. 
Estimated  Project  Period 

3  Years. 

For  Programmatic  Questions 

Contact  Person:  Joseph  A.  Zogby, 
M.S.W. 
Phone  Number:  1-301-443-4393. 
E-mail:  jzogby@hrsa.gov. 

Universal  Newborn  Hearing  Screening 

CFDA  Number:  93.110ZZ. 
Application  Availability:  11/15/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  12/15/1999. 
Application  Deadline:  01/15/2000. 
Projected  Award  Date:  04/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  m. 
Section  301, 42  U.S.C.  241. 

Purpose 

This  program  will  fund:  (1)  Grants  to 
States  for  the  implementation  of 
imiversal  newborn  hearing  screening 
prior  to  hospital  discharge  with  linkage 
to  a  medical  home,  and  diagnostic 
evaluation  and  enrollment  in  a  program 
of  early  intervention  by  6  months  of  age 
for  those  infants  identified  with  hearing 
loss.  Applicants  should  describe 
relationships  with  both  the  Title  V 
programs  and  the  Early  Intervention 
Pribram  (Part  C  of  IDEA)  as  well  as 
systems  for  data  collection  and  tracking 
of  infants  identified  with  hearing  loss. 


Applicants  should  also  describe 
mechanisms  to  assiue  sustainability  of 
the  program  by  engaging  public  and 
private  payors  and  implementation  of  a 
fee  for  service  plan.  (2)  One  grant  to  an 
oiganization  to  provide  technical 
assistance  to  States  on  a  nationwide 
basis  in  the  implementation  of  statewide 
universal  newborn  hearing  screening, 
diagnosis  and  entry  into  early 
intervention. 

States  where  newborn  hearing 
screening  is  not  being  carried  out  at  the 
present  time  may  submit  a  plan  for 
phase-in  of  statewide  universal  newborn 
screening  to  be  completed  by  the  end  of 
year  three  of  a  four  year  project  period. 

Funding  is  contingent  upon  the 
availability  of  funds. 

Eligibility 

42  CFR  Part  51a.3* 

Funding  Priorities  and/or  Preferences 

A  funding  preference,  for  the  national 
technical  assistance  award,  will  be 
given  to  an  organization  with 
demonstrated  capability  and  experience 
in  this  area. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  Competition 

$4,000,000. 
Estimated  Number  of  Awards 

30.  '<- 

Estimated  Project  Period 

4  Years. 

For  Programmatic  Questions 

Contact  Person:  Irene  Forsman,  M.S., 
R.N. 
Phone  Number:  1-301-443-9023. 
E-mail:  iforsman@hrsa.gov. 

Emergency  Medical  Services  for 
Children  (EMSC),  Implementation 
Grants 

CFDA  Number:  93.127A. 
Application  Availability:  09/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Letter  of  Intent  Deadline:  09/30/1999. 
Application  Deadline:  11/01/1999. 
Projected  Award  Date:  03/01/2000. 

Authorization 

Public  Health  Service  Act,  Tide  XK. 
Section  1910, 42  U.S.C.  300w-9. 
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PurposE 

Impiymentation  grants  will  improve 
the  capacity  of  a  State's  EMS  program  to 
addreskjthe  particular  needs  of  children. 
Impleqipntation  grants  are  used  to  assist 
States  iii  integrating  research-based 
knowledge  and  state-of-the-art  systems 
developiment  approaches  into  the 
existing  State  EMS,  MCH,  and  CSHCN 
systemsi  using  the  experience  and 
products  of  previous  EMSC  grantees. 
Applic^ts  are  encouraged  to  consider 
activities  that:  (1)  Address  identified 
needs  ^ithin  their  State  EMS  system 
and  thit  lay  the  groundwork  for 
permajfient  changes  in  that  system;  (2) 
develop  or  monitor  pediatric  EMS 
capacin;  and  (3)  will  be 
institutionalized  within  the  State  EMS 
system!. 

Eligibility 

States  and  accredited  schools  of 
medicibe  are  eligible  applicants. 

FundiiLt  Priorities  and/or  Preferences 

Nono 

Reviev  Criteria 

Final  tcriteria  are  included  in  the 
application  kit. 

Estimajted  Amount  of  This  Competition 

$500,000. 
Estima  b  )d  Niunber  of  Awards 

2. 
Estima  b  id  Project  Period 

3  Yeirs. 
For  Pn  t^rammatic  Questions 

Ck>nidct  Person:  David  E.  Heppel, 
M.D. 
Phoi  1^  Number:  1-301-443-2250. 
E-nn  lil:  dheppel@hrsa.gov. 

Emergt  fticy  Medical  Services  for 
Chi/drtji  (EMSC).  Partnership  Grants 

CFdA  Number:  93.127C. 
Appl^ation  Availability:  09/01/1999. 

To  Obtjin  This  Application  Kit 

Co/iWct:  1-888-333-HRSA  until 
Septe4|)er  12, 1999. 
After  September  12,  the  new  toll  free 

nuniber  will  be  1-877-HRSA  (4772)- 

123J\ 

Letm  of  Intent  Deadline:  09/30/1999. 

Applifation  Deadline:  11/15/1999. 

Proj^ed  Award  Date:  03/01/2000. 

Authonsation 

Publit  Health  Service  Act,  Title  XK, 
Sectio^  1910, 42  U.S.C.  300w-9. 

Piupoi( 

Stat(  partnership  grants  will  fund 
activitj  <  s  that  represent  the  next  logical 


step  or  steps  to  take  to  institutionalize 
EMSC  within  EMS  and  to  continue  to 
improve  and  refine  EMSC.  Proposed 
activities  should  be  consistent  with 
documented  needs  in  the  State  and 
should  reflect  a  logical  progression  in 
enhancing  pediatric  capabilities.  For 
example,  funding  might  be  used  to 
address  problems  identified  in  the 
course  of  a  previous  implementation 
grant;  to  increase  the  involvement  of 
families  in  EMSC;  to  improve  linkages 
between  local,  regional,  or  State 
agencies;  to  promulgate  standards 
developed  for  one  region  of  the  State 
under  previous  funding  to  include  the 
entire  State;  to  devise  a  plan  for 
coordinating  and  funding  poison  control 
centers;  or  to  assure  effective  field  triage 
of  the  child  in  physical  or  emotional 
crisis  to  appropriate  facilities  and/or 
other  resources. 

Eligibility 

States  and  accredited  schools  of 
medicine  are  eligible  applicants. 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$1,900,000. 
Estimated  Number  of  Awards 

19. 
Estimated  Project  Period 

3  Years. 

For  Programmatic  Questions 

Contact  Person:  David  E.  Heppel, 
M.D. 
Phone  Number:  1-301-443-2250. 
E-mail:  dheppel@hrsa.gov. 

Emergency  Medical  Services  for 
Children  (EMSC),  Targeted  Issue  Grants 

CFDA  Number:  93.127D. 
Application  Availability:  09/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Letter  of  Intent  Deadline:  09/30/1999. 
Application  Deadline:  11/01/1999. 
Projected  Award  Date:  03/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  XDC. 
Section  1910,  42  U.S.C.  300w-9. 


Purpose 

Targeted  issue  grants  are  intended  to 
address  specific,  focused  issues  related 
to  the  development  of  EMSC  knowledge 
and  capacity  with  the  intent  of 
advancing  the  state-of-the-art,  and 
creating  tools  or  knowledge  that  will  be 
helpful  nationally.  Proposals  must  have 
weU-conceived  methodology  for 
analysis  and  evaluation.  Targeted  issue 
priorities  have  been  identified  based  on 
the  EMSC  Five  Year  Plan.  The  targeted 
issue  priorities  are:  cost-benefit  analysis 
related  to  EMSC,  implications  of 
managed  care  for  EMSC,  evaluations  of 
EMSC  components,  models  for 
improving  the  care  of  culturally  distinct 
populations,  evaluation  of  systems  for 
provision  of  emergency  health  care 
within  day  care  and/or  school  settings, 
and  evaluation  of  family-centered  care 
models.  Proposals  may  be  submitted  on 
emerging  issues  that  are  not  included  in 
the  identified  priorities.  However,  any 
such  proposal  must  demonstrate 
relevance  to  the  Plan  and  must  make  a 
persuasive  argument  that  the  issue  is 
particularly  critical. 

Eligibility 

States  and  accredited  schools  of 
medicine  are  eligible  applicants. 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$450,000. 
Estimated  Number  of  Awards 

3. 
Estimated  Project  Period 

2  Years. 
For  Programmatic  Questions 

Contact  Person:  David  E.  Heppel. 
M.D. 
Phone  Number:  1-301-443-2250. 
E-mail:  dheppel@hrsa.gov. 

Emergency  Medical  Services  for 
Children  (EMSC),  Native  American 
Project 

CFDA  Number:  93.127G. 
Application  Availability:  10/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  11/01/1999. 

Projected  Award  Date:  12/01/1999. 


45030 


Federal  Register /Vol.  64,  No.  159 /Wednesday,  August  18,  1999 /Notices 


Authorization 

Public  Health  Service  Act,  Title  XDC. 
Section  1910,  42  U.S.C.  300w-9. 

Purpose 

Project  will  stimulate  the 
development  and  enhancement  of 
EMSC  for  Native  Hawaiians. 

Applicants  are  encouraged  to  consider 
activities  that  (a)  Identify  needs  of 
Native  Hawaiian  populations;  (b) 
develop  or  monitor  pediatric  ^S 
capability,  especially  as  it  relates  to 
provisions  of  services  to  isolated 
populations;  and  (c)  develop  and 
evaluate  special  projects  designed  to 
address  problems  related  to  emergency 
medical  care  for  Native  Hawaiian  and 
Alaska  Native  populations,  including 
prevention,  prehospital  care,  hospit^ 
services,  rehabilitation,  and  linkages 
with  primary  care. 

Eligibility 

States  and  accredited  schools  of 
medicine  are  eligible  applicants. 

Funding  Priorities  and/or  Preferences 

Competition  is  limited  to  the  State  of 
Hawaii. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amoimt  of  This  Competition 

$250,000. 
Estimated  Number  of  Awards 

1. 
Estimated  Project  Period 

2  Years. 

For  Programmatic  Questions 

Contact  Person:  David  E.  Heppel, 
M.D. 
Phone  Number:  1-301-443-2250. 
E-mail:  dheppel@hrsa.gov. 

Traumatic  Brain  Injury  (TBI).  State 
Implementation  Grants. 

CFDA  Number:  93.234A. 
Application  Availability:  09/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Letter  of  Intent  Deadline:  11/01/1999. 
Application  Deadline:  12/01/1999. 
Projected  Award  Date:  04/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  XII, 
Section  1242, 42  U.S.C.  300d-42. 


Purpose 

The  purpose  of  this  grant  program  is 
to  improve  health  and  other  services  for 
people  who  have  sustained  a  traumatic 
brain  injiuy  (TBI).  Implementation 
grants  provide  funding  to  assist  States  in 
moving  toward  statewide  systems  that 
assure  access  to  comprehensive  and 
coordinated  TBI  services. 

Eligibility 

State  governments  are  eligible 
applicants. 

Fimding  Priorities  and/or  Preferences 

None. 

Matching  Reqiiirement 

The  State  is  required  to  contribute,  in 
cash,  not  less  than  $1  for  each  $2  of 
Federal  funds  provided  under  the  grant. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$1,200,000. 
Estimated  Number  of  Awards 

6. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  David  E.  Heppel, 
M.D. 
Phone  Number:  1-301-443-2250. 
E-mail:  dheppel@hrsa.gov. 

Traumatic  Brain  Injury  (TBI).  State 
Planning  Grants 

CFDA  Number:  93.234B. 
Application  Availability:  09/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12.  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  11/01/1999. 
Application  Deadline:  12/01/1999. 
Projected  Award  Date:  04/01/2000 

Authorization 

Public  Health  Service  Act,  Title  Xn, 
Section  1242,  42  U.S.C.  300d-42. 

Purpose 

The  purpose  of  this  grant  program  is 
to  improve  health  and  other  services  for 
people  who  have  sustained  a  traumatic 
brain  injury  (TBI).  Implementation 
grants  provide  funding  to  assist  States  in 
moving  toward  statewide  systems  that 
assiire  access  to  comprehensive  and 
coordinated  TBI  services. 


Eligibility 

State  governments  are  eligible 
applicants. 

Funding  Priorities  and/or  Preferences 

None 

Matching  Requirement 

The  State  is  reqiiired  to  contribute,  in 
cash,  not  less  than  $1  for  each  $2  of 
Federal  funds  provided  under  the  grant. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amoimt  of  This  Competition 

$300,000. 
Estimated  Number  of  Awards 

4. 
Estimated  Project  Period 

2  Years. 
For  Programmatic  Questions 

Contact  Person:  David  E.  Heppel, 
M.D. 
Phone  Number:  1-301-443-2250. 
E-mail:  dheppel@hrsa.gov. 

Healthy  Start:  Eliminating  Disparities  in 
Perinatal  Health 

CFDA  Number:  93.926E. 
Application  Availability:  12/21/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  imtil 
September  12, 1999. 

After  September  12.  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Letter  of  Intent  Deadline:  01/28/2000. 
Application  Deadline:  03/01/2000. 
Projected  Award  Date:  06/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  HI, 
Section  301, 42  U.S.C.  241. 

Purpose  • 

To  enhance  a  community's  service 
system  to  address  significant  disparities 
in  perinatal  health  indicators.  Fimding 
would  be  made  available  for  up  to  15 
community  projects  which  have:  (1) 
Significant  infant  mortality  and 
morbidity  rates  among  one  or  more 
subpopulations;  (2)  existing  active 
consortia  of  stakeholders  with  over  one 
year's  experience  in  infant  mortality 
reduction  initiatives;  and  (3)  a  feasible 
plan  to  reduce  barriers,  improve  the 
local  perinatal  system  of  care,  and  work 
towards  eliminating  existing  disparities 
in  perinatal  health.  These  sites  must 
have  or  plan  to  implement/adapt 
Healthy  Start  models  of  consortium, 
case  management,  outreach  and 
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enhanit^d  clinical  services.  In  addition, 
they  mjust  demonstrate  established 
linkag^i  with  key  State  and  local 
servicd^  and  resource  systems  such  as 
Title  V,  Title  XIX.  TiUe  XXI.  WIC, 
EnterpHseCommunities/Empowerment 
Zones,|  federally-funded  Ckimmunity 
and  Migrant  Health  Centers,  and  Indian/ 
Tribal  Health  Services.  For  this 
compeution,  "community"  is  broadly 
defined'  so  that  a  statewide  or  multi- 
county  project  serving  racial/ethnic 
groups  (e.g.,  Hmongs,  Mexican 
Hispao^cs,  African  American,  etc.) 
would  |l)e  eligible. 

Eligibii:  ty 

Pubn  c  or  nonprofit  organizations  are 
eligibly  to  apply. 

Estimajtsd  Amount  of  This  Competition 

$14.^0,000. 

Nmnber  of  Awards 

15. 

d  Project  Period 


Funding  Priorities  and/or  Preferences 

Preference  will  be  giv«n  to:  (1)  Past 
(FY  1999)  projects  of  HSI-hifi-astructure/ 
Capacity  Building  grants,  and  (2) 
commiikiities  in  States  and  territories 
which  Idlo  not  have  a  ciurently  federally- 
funded  iHealthy  Start  project.  Priority 
will  be  given  to:  (1)  Communities  with 
significant  racial/ethnic  disparities  in 
perinattl  indicators  for  three  years 
(1995-1997);  (2)  border  communities 
(within  62  miles  of  the  Mexican  border); 
and  (3)  proposals  with  emphasis/ 
specifib  activities  addressing  qualitative 
issues  (e.g.,  social/economic,  violence, 
psychological  services)  for  its  perinatal 
popid^iions. 

SpeciaO.  Considerations' 

Cunjont  Healthy  Start  implementation 
grante«^  are  not  eligible  to  apply. 

Reviev^i  Criteria 

Finaii  criteria  are  included  in  the 
applic^on  kit. 

For  Prrarammatic  Questions 

Contact  Person:  Maribeth  Badura. 
Piio^  Number:  1-301-443-0543. 
E-mail:  mbaduradhrsa.gov. 

Healtmr  Start:  Infmstructure/Capacity 
Buildijfig  Projects 

CFDA  Number:  93.926F. 
ApMcation  Availability:  01/04/2000. 

To  ObUin  This  Application  Kit 

Con^  ict:  1-888-333-HRSA  until 
Septem  !)er  12, 1999. 


After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772}- 
123. 

Letter  of  Intent  Deadline:  02/28/2000. 
Application  Deadline:  03/15/2000. 
Projected  Award  Date:  06/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  III. 
Section  301, 42  U.S.C.  241. 

Purpose 

The  purpose  of  this  program  is  to 
build  infrastructure/capacity  in  targeted 
communities/areas  of  die  State  where 
racial  disparities  in  perinatal  indicators 
exist,  including  among  Hispanics, 
American  Indians,  African  Americans, 
Alaska  Natives,  Asian/Pacific  Islanders, 
immigrant  populations,  particularly 
those  living  in  border  counties.  Funding 
would  be  made  available  to  up  to  15 
communities  to  support  the 
development  of  local  plans  to  fill  gaps 
in/or  expand  data  systems  to  identify 
and  monitor  perinatal  outcomes,  train 
personnel  and  strengthen  local  reporting 
systems,  establish  networks  and  links  to 
other  systems,  assist  in  needs 
assessment,  and  consortiiun/coalition 
development. 

Eligibility 

Public  or  nonprofit  organizations  are 
eligible  to  apply. 

Fimding  Priorities  and/or  Preferences 

Preference  will  be  given  to 
communities  in  States  and  territories 
which  do  not  have  a  ciurent  federally- 
funded  Healthy  Start  project.  Priority 
will  be  given  to:  (1)  Communities  with 
significant  racial/ethnic  disparities  in 
perinatal  indicators  for  three  years 
(1995-1997);  (2)  States  with  (national) 
border  communities;  and  (3) 
communities  applying  as  or  on  behalf  of 
an  existing  community-based 
consortium  which  have  in£ant  mortaUty 
reduction  initiatives  already  underway. 

Special  Considerations 

Current  Healthy  Start  implementation 
grantees  are  not  eligible  to  apply. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$2,250,000. 
Estimated  Nimiber  of  Awards 

Up  to  15. 
Estimated  Project  Period 

2  Years. 
For  Programmatic  Questions 

Contact  Person:  Maribeth  Badura. 


Phone  Number:  1-301-443-0543. 
E-mail:  mbaduradhrsa.gov. 

National  Fetal  and  Infant  Mortality 
Review  (FIMR)  Resource  Center 

CFDA  Number:  93.926H. 
Application  Availability:  01/24/2000. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  02/28/2000. 
Application  Deadline:  04/01/2000. 
Projected  Award  Date:  07/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  111, 
Section  301,  42  U.S.C.  241. 

Purpose 

The  purpose  of  the  resource  center  is 
to  provide  technical  support  to  States 
and  communities,  particularly  Healthy 
Start  communities,  as  they  develop  and 
implement  the  community-based  fetal 
and  infant  mortality  review  process.  The 
resource  center  will  be  responsible  for 
working  vdth  the  MCHB  to  promote  the 
FIMR  process,  provide  assistance  to 
communities  setting  up  the  process, 
share  pertinent  information  among 
communities  and  States,  develop 
refinements  and  new  approaches  to  the 
FIMR  process  to  make  it  more 
responsive  and  efBcient,  and  expand  the 
use  of  FIMR  as  a  needs  assessment  and 
quality  improvement  tool  to  build 
capacity  in  theJState  Title  V  program. 

Eligibility 

Any  public  or  private  entity, 
including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
405b),  is  eligible  to  apply. 

Funding  Priorities  and/or  Preferences 

Preference  will  be  given  to  national 
organizations  with  expertise  in  the 
provision  of  FIMR  training  and 
technical  assistance  and  with  an 
existing  infrastructure  to  respond  to 
requests  for  technical  assistance, 
technology  transfer  and  information 
sharing  from  States  and  communities 
that  are  developing,  coordinating  and/or 
sustaining  FINQls. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit 

Estimated  Amoimt  of  This  Competition 

$500,000. 
Estimated  Number  of  Awards^ 

1. 
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Estimated  Project  Period 

5  Years. 

For  Programmatic  Questions 

Contact  Person:  Ellen  Hutchins,  Ph.D. 
Phone  Number:  1-301-443-9534. 
E-mcdl:  ehutchins91irsa.gov. 

Maternal  and  Child  Health  Provider 
Partnerships 

CFDA  Number:  93.9261. 
Application  Availability:  01/03/2000. 

To  Obtain  This  Application  Kit 

Contact:  l-a88-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  02/07/2000. 

Application  Deadline:  03/03/2000. 

Projected  Award  Date:  06/01/2000. 

Authorization 

Public  Health  Service  Act.  Title  III, 
Section  301. 42  U.S.C.  241. 

Purpose 

This  program  will  support 
Cooperative  Agreements  with  MCH 
providers'  membership  organizations  to 
advance  the  field  of  perinatal  and 
women's  health  and  ultimately  improve 
the  health  status  of  women  through 
improved  health  care  services  and 
systems.  The  Partners  will  be  expected 
to  identify  relevant  needs  in  perinatal 
and  women's  health  from  their 
perspective,  develop  and/or  implement 
organizational  and  collective  strategies, 
and  facilitate  information  sharing  and 
communication  within  the  field. 
Particular  attention  of  the  Partnership 
will  be  to  address  health  promotion/risk 
reduction  behaviors  among  women 
through  coordinated  and  culturally 
competent  services  and  systems  of  care. 
Projects  will  cooperate  and  work 
collaboratively  writh  each  other  and  with 
other  MCHB  fimded  projects  in 
perinatal  and  women's  health. 

Eligibility 

Any  public  or  private  entity, 
including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
405b),  is  eligible  to  apply. 

Fimding  Priorities  and/or  Preferences 

Preference  will  be  given  to  national 
membership  organizations  representing 
providers  of  obstetrical,  g3niecoIogical, 
and  general  women's  health  services. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit 

Estimated  Amount  of  This  Competition 
$400,000. 


Estimated  Number  of  Awards 

2. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  Brenda  Lisi. 
Phone  Number:  1-301-443-9991. 
E-mail:  blisi@hrsa.gov. 

Improving  Systems  of  Care  for  Pregnant 
Women  Experiencing  Domestic  Violence 

CFDA  Number:  93.926J. 
Application  Availability:  12/03/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Letter  of  Intent  Deadline:  01/14/2000. 
Application  Deadline:  02/11/2000. 
Projected  Award  Date:  05/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  ID, 
Section  301, 42  U.S.C.  241. 

Purpose 

This  three  year  demonstration 
program  will  develop/enhance  systems 
of  care  that  identify  pregnant  women 
who  are  experiencing  domestic 
violence/abuse  and  provide  appropriate 
information,  referrals,  and  linkages  to 
interventions. 

Eligibility 

Any  public  or  private  entity, 
including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
405b),  is  eligible  to  apply. 

Fimding  Priorities  and/or  Preferences 

Preference  will  be  given  to  State/ 
Territorial  MCH  Titie  V  Agencies,  tribal 
health  agencies  or  their  designees. 

Special  Consideration 

There  may  be  only  one  application 
per  State. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amoimt  of  This  Competition 

$600,000. 
Estimated  Niunber  of  Awards 

4. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  Brenda  Lisi. 


Phone  Number:  1-301-443-9991. 
E-mail:  blisi8hrsa.gov. 

mV/AIDS  Programs 

Grants  Management  Office:  1-301- 
443-2280. 

Special  Projects  of  National 
Significance  (SPNS) 

CFDA  Number:  93.928. 

Application  Availability:  04/01/2000. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  06/01/2000. 
Projected  Award  Date:  09/15/2000. 

Authorization 

Public  Health  Service  Act,  Tide  XXVI, 
Section  2691,  as  amended  by  the  Ryan 
White  Care  Act  Amendments  of  1996, 
Public  Law  104-146,  42  U.S.C.  300£f-10 

Purpose 

Development,  demonstration  and 
assessment  of  innovative  and 
potentially  replicable  HIV  service 
delivery  models  that  address  a 
continually  changing  epidemic,  the 
quality  of  emerging  HTV  therapies, 
changes  in  the  economies  of  health  care 
afiiecting  HIV  care  networks,  and 
interventions  that  can  document 
outcomes. 

Eligibility 

Public  and  nonprofit  entities  are 
eligible  to  apply. 

Funding  Priorities  and/or  Preferences 

None. 

Special  Considerations 

Special  consideration  will  be  given  to 
certain  populations  referenced  in  the 
statute:  Native  Americans,  the  homeless, 
adolescents,  hemophiliacs,  and  the 
incarcerated. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amoimt  of  This  Competition 

$1,500,000. 
Estimated  Number  of  Awards 

5-6. 
Estimated  Project  Period 

2-5  Years. 

For  Programmatic  Questions 

Contact  Person:  Steven  Young. 
Phone  Number:  1-301-443-7136. 
E-mail:  syoungdhrsa.gov. 


Wl  I  te  Titie  III  Funding  for  Early 
Intervention  Services  Grants:  Existing 
iic  Areas 


CFDA 
Appli 
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State 


iumber:  93.918A. 

jtion  Availability:  06/18/1999. 


To  Obtain  This  Application  Kit 

Conta\^:  1-888-333-HRSA  until 
September  12, 1999. 
After  Se  :kember  12,  the  new  toll  free 

numb^  will  be  1-877-HRSA  (4772)- 

123.     I 

Applit±tion  Deadline:  10/01/1999. 
Pro/ecifed  Award  Date:  01/01/2000 
and  06/30/2000. 

Authoriz  ition 

Publid  pealth  Service  Act,  Title  XXVI, 
Part  C,  Saction  2641,  as  amended  by  the 
Ryan  White  Care  Act  Amendments  of 
1996,  P^^lic  Law  104-146, 42  U.S.C. 
30Gff-41 

Purpose 

The  piirpose  of  Title  III  funding  is  to 
provide,!  )n  an  outpatient  basis,  high 
quality  ^vly  intervention  services/ 
primary j(We  to  individuals  with  HTV 
infectioi^l  This  is  accomplished  by 
increasing  the  present  capacity  and 
capability  of  eligible  ambulatory  health 
service  ^{itities.  These  expanded 
services  jbecome  a  part  of  a  continuum 
of  HIV  p|i|evention  and  care  for 
individU^s  who  are  at  risk  for  HIV 
infectioi|i{or  are  HTV  infected.  All  Title 
in  progr^iins  must  provide:  HIV 
coimsel|itg  and  testing;  counseling  and 
educatida  on  living  with  HIV; 
appropriite  medical  evaluation  and 
clinical  p^;  and  other  essential 
services  ;^ch  as  oral  health  care, 
outpatient  mental  health  services  and 
nutritioi^^  services,  and  appropriate 
referralsj  for  specialty  services. 

Eligibiliji 

Eligibly  applicants  are  public  or 
nonprodt  private  entities  that  are 
Section  330  Heailth  Centers,  grantees 
funded  ^der  Section  1001  regarding 
Family  Planning,  Comprehensive 
Hemophilia  Diagnostic  and  Treatment 
Centers,  Federally  Qualified  Health 
Centers,  or  nonprofit  private  entities 
that  projide  comprehensive  primary 
care  services  to  populations  at  risk  of 
HIV  disease. 

Limited  |(tompetition 

EligibM  applicants  are  public  or 
nonpro^t  private  entities  that  are 
ciurentlVj  funded  Title  III  programs 
whose  pnject  periods  expire  in  FY  2000 
and  new  organizations  proposing  to 
serve  the  same  populations  currently 
being  served  by  these  existing  projects. 
These  aiteas  are: 


AL 
AZ 
CA 


CX) 

CT 

DC 

DE 

FL 

GA 


lA 
IL 


LA 

MA 
MD 

Ml 


MO 
MS 

NJ 

NY 


OH 
OR 

OK 
PA 
PR 
SC 

TX 

VA 

WA 


Areas 


Jefferson  County,  Mot>ile  County. 

Pima  County. 

Los  Angeles  County,  San  Diego 
County,  Mendocino  County, 
Sonoma  County,  Santa  Barbara 
County. 

Denver  County. 

New  Haven  County. 

Washington. 

Counties  statewide. 

Dade  County. 

Counties  of  Baker,  Calhoun,  Dough- 
erty, Lee,  Mitchell,  Worthy,  Terrell, 
Colquitt,  Thomas,  Grady,  Semi- 
nole, Miller,  Early,  Decatur,  Coun- 
ties of  Glynn.  Camden,  Mclntcsh, 
Long,  Liberty,  Bryan. 

Woodbury  County. 

Counties  of  Peoria,  Taytweil, 
McLean,  Fulton,  Know,  Bureau, 
Henry,  Marshall,  Putnam, 
Woodford,  Schuyler,  McDonough, 
LaSalle,  Livingston,  Mason,  War- 
ren, Stark,  Cook  County. 

Parishes  of  Cak:asieu,  Cameron, 
Beauregard,  Jeff  Davis,  Allen,  Par- 
ishes of  Orleans,  Jefferson,  East 
Baton  Rouge,  St.  Tammany, 
Washington,  Iberville,  St.  Bernard. 

MkJdIesex  County,  Suffolk  County, 
Essex  County. 

Counties  of  Harford,  Carroll,  Dor- 
chester, Caroline,  Talbot,  Cecil, 
Baltimore,  Anne  Amndel,  Fred- 
erick, Howard,  Montgomery,  Balti- 
more City. 

Counties  of  Washtenau,  Livingston, 
Jackson,  Wayne,  Lenawee,  Oak- 
land,. MaComb,  St.  Claire,  Mon- 
roe, Counties  of  Ionia.  Kent, 
Manistee,  Mason,.  Mecosta,  Mus- 
kegon, Newaygo,  Oceana.  Ottawa. 

Counties  of  North,  South,  West  and 
St.  Louis  City. 

Counties  of  Coahoma,  Tate, 
Tallahatchie,  Leflore,  Lowdens, 
Bolivar,  Tunica,  Quitman,  Panola, 
Desoto,  Marshall. 

Counties  of  Essex,  Union,  Hudson, 
Bergen,  Passak;,  Monis,  Mid- 
dlesex County,  Mercer  County, 
Hudson  County. 

Counties  of  Ulster,  Dutchess.  Or- 
ange, Sullivan,  New  York  City,. 
Weschester  County,  Suffolk  Coun- 
ty- 
Ross  County. 

Counties  of  Multnomah,  Clackamas, 
Washington,  Yamhill,  Columbia. 

Oklahoma  County. 

Philadelphia  County.  , 

Territory  of  Puerto  Rk». 

Counties  of  Rk:hland,  Sumter,  Fair- 
fiekj. 

El  Paso  County,  Counties  of  Willaey, 
Cameron,  HkJalgo. 

Counties  of  Fairfax,  Prince  William, 
Loudoun. 

King  County,  Yakima  County. 


Fimding  Priorities  and/or  Preferences 
None. 


Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$29,866,051. 
Estimated  Number  of  Awards 

69. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  Andrew  Kruzich. 
Phone  Number:  1-301-443-0735. 
E-mail:  akruzich@hrsa.gov. 

Ryan  White  Title  III  Funding  for  Early 
Intervention  Services  Grants:  Neuc 
Geographic  Areas 

CFDA  Number:  93.918B. 
Application  Availability:  04/17/2000. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  07/17/2000. 

Projected  Award  Date:  09/30/2000. 

Authorization 

Public  Health  Service  Act,  Title  XXVI. 
Part  C,  Section  2641,  as  amended  by  the 
Ryan  White  Care  Act  Amendments  of 
1996,  Public  Law  104-146,  42  U.S.C. 
300ff-41. 

Piupose 

The  purpose  of  Title  m  funding  is  to 
provide,  on  an  outpatient  basis,  high 
quality  early  intervention  services/ 
primary  care  to  individuals  with  HIV 
infection.  This  is  accomplished  by 
increasing  the  present  capacity  and 
capability  of  eligible  ambulatory  health 
service  entities.  These  expanded 
services  become  a  part  of  a  continuum 
of  HTV  prevention  and  care  for 
individuals  who  are  at  risk  for  HIV 
infection  or  are  HIV  infect^^.  All  Title 
in  programs  must  provide:  HIV 
counseling  and  testing;  counseling  and 
education  on  living  with  HTV; 
appropriate  medical  evaluation  and 
clinical  care;  and  other  essential 
services  such  as  oral  health  care, 
outpatient  mental  health  services  and 
nutritional  services,  and  appropriate 
referrals  for  specialty  services. 

Eligibility 

Eligible  applicants  are  public  or 
nonprofit  private  entities  that  are 
Section  330  Health  Centers,  grantees 
funded  under  Section  1001  regarding 
Family  Planning,  Comprehensive 


45034 


Fedmral  Register /Vol.  64.  No.  159 /Wednesday,  August  18,  1999 /Notices 


Hemophilia  Diagnostic  and  Treatment 
Centers,  federally  Qualified  Health 
Centers,  or  nonprofit  private  entities 
that  provide  comprehensive  primary 
care  services  to  populations  at  risk  of 
HIV  disease. 

Funding  Priorities  and/or  Preferences 

In  awarding  these  grants,  preference 
will  be  given  to  ^proved/unfunded 
applicants  who  submitted  an 
application  for  funding  in  FY  1999  and 
to  applicants  who  previously  received 
Htle  m  planning  grants.  Preference  for 
funding  may  also  be  given  to  applicants 
which  help  to  achieve  an  equitable 
geographic  distribution  of  programs 
across  all  States  and  Territories, 
espedaUy  programs  that  provide 
services  in  rural  or  underserved 
communities  where  the  HIV/ AIDS 
epidemic  is  indreasing. 

Review  Criteria 

Final  critoia  are  included  in  the 
application  kit- 
Estimated  Amount  of  This  Competition 

$23,400,000. 
Estimated  Number  of  Awards 

78. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  Andrew  Kruzich. 
Phone  Number:  1-301-443-0735. 
E-mail:  akruzich^ir8a.gov. 

Ryan  White  Title  m  HIV  Funding  for 
Buly  Intervention  Services  Planning 
Grunts 

CFDA  Number.  93.gi8C. 
Application  Availability:  02/04/2000. 

To  Obtain  This  Application  Kit 

Contact:  1-688-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  06/02/2000. 
Projected  Award  Date:  09/30/2000. 

Authorization 

Public  Health  Service  Act.  Title  XXVI. 
Part  C.  Section  2641.  as  amended  by  the 
Ryan  White  Care  Act  Amendments  of 
1996.  Public  Law  104-146. 42  U.S.C. 
300fiF-41. 

Purpose 

The  purpose  of  this  grant  program  is 
to  support  communities  and  health  care 
service  entities  in  their  planning  efforts 
to  develop  a  high  quality  and  broad 
scope  of  primary  health  care  services  for 


people  in  their  service  areas  who  are 
living  with  HTV  or  at  risk  of  infection. 
Applications  must  propose  planning 
activities  which  will  lead  to  the 
establishment  of  comprehensive 
outpatient  HIV  primary  care  services. 
This  grant  program  supports  activities  of 
the  planning  process  and  does  not  fund 
any  service  delivery  or  patient  care. 

Eligibility 

Eligible  applicants  must  be  public  or 
nonprofit  private  entities  that  are,  or 
intend  to  become,  eligible  to  apply  for 
the  Title  III  Early  Intervention  Services 
grant. 

Limited  Competition 

Applicants  for  these  funds  cannot  be 
current  Ryan  White  Title  III  Early 
Intervention  Services  Program  grant 
recipients  and  must  be  located  in  rural 
or  underserved  communities  where  HIV 
primary  health  care  resources  remain 
insiifficient  to  meet  the  need  for  services 
or  plan  for  such  services. 

Funding  Priorities  and/or  Preferences 

In  awarding  these  grants,  preference 
will  be  given  to  applicants  located  in 
rural  or  imderserved  areas  where 
emerging  or  ongoing  HIV  primary  health 
care  needs  have  not  been  adequately 
met. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$1,234,000. 
Estimated  Number  of  Awards 

24. 
Estimated  Project  Period 

lYear. 

For  Programmatic  Questions 

Contact  Person:  Andrew  Kruzich. 
Phone  Number:  1-301-443-0735. 
E-mail:  akruzich@hrsa.gov.  , 

Ryan  White  Title  III  HIV  Funding  for 
Barly  Intervention  Services  Planning 
Grants 

CFDA  Number:  93.918D. 
Application  Availability:  02/04/2000. 

To  Obtain  an  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12. 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Application  Deadline:  06/02/2000. 
Projected  Award  Date:  09/30/2000. 


Authorization 

Public  Health  Service  Act.  Title  XXVI, 
Section  2641.  as  amended  by  the  Ryan 
White  Care  Act  Ame^idments  of  1996. 
Public  Law  104-146.  42  U.S.C.  300ff- 
41. 

Purpose 

The  purpose  of  this  grant  program  is 
to  support  communities  and  health  care 
service  entities  in  their  planning  efforts 
to  develop  a  high  quality  and  broad 
scope  of  primary  health  care  services  for 
people  in  their  service  areas  who  are 
living  with  HIV  or  at  risk  of  infection. 
Applications  must  propose  planning 
activities  which  will  lead  to  the 
establishment  of  comprehensive 
outpatient  HIV  primary  care  services. 
This  grant  program  supports  activities  of 
the  planning  process  and  does  not  fund 
any  service  delivery  or  patient  care. 

Eligibility 

Eligible  applicants  must  be  public  or 
nonprofit  private  entities  that  are,  or 
intend  to  become,  eligible  to  apply  for 
the  Title  III  Early  Intervention  Services 
grant. 

Limited  Competition 

Applicants  for  these  funds  cannot  be 
current  Ryan  White  Title  m  Early 
Intervention  Service  Program  grant 
recipients  unless  they  propose  to  open 
a  new  site  in  their  ciurent  service  area 
or  in  a  new  service  area  to  serve  African 
American  communities  highly  impacted 
by  HIV/ AIDS.  Applicants  must  also  be 
organizations  indigenous  to  the  African 
American  community  which  is  defined 
as  a  community-based  or  public 
organization  local  to  and  supported  by 
the  African  American  population 
proposed  to  be  served. 

Funding  Priorities  and/or  Preferences 

In  awarding  these  grants,  preference 
will  be  given  to  applicants  located  in 
rural  or  imderserved  areas  where  there 
are  many  HIV-t-  African  Americans  and 
ongoing  HIV  primary  health  care  needs 
have  not  been  adequately  met. 
Preference  will  also  be  given  to 
applicants  that  are  not  cxirrently  Ryan 
White  Title  III  Early  Intervention 
Service  Program  grant  recipients. 

Special  Considerations 

Building  HIV  primary  care  capacity  of 
indigenous  organizations  serving 
African  American  commimities. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit 

Estimated  Amoimt  of  This  Competition 
$3,000,000. 


Estimate  4  Nu 


isive 

;  services. 
s  activities  of 
les  not  fund 
mt  care. 


Estimat44  Number  of  Awards 

Project  Period 

j  Years. 

For  Progijaininatic  Questions 

Contam  Person:  Andrew  Kruzich. 
Phon^  l/Vuinber;  1-301-443-0735. 
E-maift  akruzich@hrs^.gov. 

Ryan  Wikte  Tide  IV:  Existing 
Geograiil^c  Areas 

CFDA  Number:  93.153A. 
Applitption  Availability:  12/13/1999. 

This  Application  Kit 

1-888-333-HRSA  until 
T  12, 1999. 

After  September  12,  the  new  toll  free 
numtiar  will  be  1-877-HRSA  (4772)- 
123. 

Lettei^of  Intent  Deadline:  1/31/2000. 
Application  Deadline:  3/01/2000. 
Projealed  Award  Date:  8/01/2000. 

Authoriiiption 

PubliitiHealth  Service  Act,  Title  XXVI, 
Section  2671,  42  U.S.C.  300£f-71. 

Purposei 

The  plirpose  of  the  Title  IV  funding  is 
to  improve  access  to  primary  medical 
care,  re^arch,  and  support  services  for 
childreiij  youth,  women  and  families 
infected  With  HIV.  Funded  projects  will 
link  cliiiical  research  and  other  research 
with  comprehensive  care  systems  and 
improv^  JEind  expand  the  coordination  of 
a  system  of  comprehensive  care  for 
women,,  infants,  children  and  youth 
who  are|  Infected/affected  by  HIV.  Fimds 
will  be  used  to  support  programs  that: 
(1)  Cross  established  systems  of  care  to 
coordin^e  service  delivery,  HIV 
preventl(^n  efforts,  and  clinical  research 
and  othpt  research  activities;  and  (2) 
address  itiie  intensity  of  service  needs, 
high  co^ts,  and  other  complex  barriers 
to  comprehensive  care  and  research 
experienced  by  underserved  at-risk  and 
limited  bopulations.  Activities  under 
these  gr^ts  should  address  the  goals  of 
enrolling  and  maintaining  clients  in  HIV 
primaryl  tare;  increase  client  access  to 
research  jby  linking  development  and 
support!  <tif  comprehensive,  community- 
based  a|id  family  centered  care 
infrastnlctures,  and  emphasize 
prevention  within  the  care  system, 
particularly  the  prevention  of  perinatal 
HIV  trai|$mission. 

Eligibility 

Eligible  organizations  are  public  or 
private  nonprofit  entities  that  provide  or 
arrange  |ft)r  primary  care. 


Limited  Competition 

Applicants  are  limited  to  currently 
funded  Title  IV  programs  whose  project 
periods  expire  in  FY  2000  and  new 
organizations  proposing  to  serve  the 
same  populations  currently  being  served 
by  these  existing  projects.  These  areas 


are: 

- 

State 

Areas 

CA 

Oaidand. 

FL 

Miami,  Fort  Lauderdale. 

H. 

Chicago. 

LA 

New  Orteans. 

MA 

Boston,   Holyoke,   Brockton.   Lowell, 

Lawrence,  New  Bedford. 

NJ 

Statewide. 

NY 

Northern  Manhattan. 

OH 

Columbus. 

PR 

Statewide. 

Rl 

Statewide. 

TX 

Fort  Worth,  Houston.  San  Antonio. 

WA 

Seattle. 

Fimding  Priorities  and/or  Preferences 

Preference  for  funding  will  be  given  to 
projects  that  support  a  comprehensive, 
coordinated  system  of  HIV  care  serving  • 
children,  youth,  women  and  families 
and  are  linked  with  or  have  initiated 
activities  to  link  with  clinical  trials  or 
other  research. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amoimt  of  This  Competition 

$15,663,000. 
Estimated  Number  of  Awards 

16. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  Lydia  Soto-Torres, 
MD. 
Piione  Number  1-301-443-9051. 
E-mail:  lsoto-torres@hrsa.gov. 

Ryan  White  Title  IV:  New  Geographia 
Areas 

CFDA  Number:  93.153B. 
Application  Availability:  12/13/1999. 

To  Obtain  This  Amplication  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  1 2,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)-' 

123. 

Letter  of  Intent  Deadline:  01/31/2000. 

Application  Deadline:  03/01/2000. 

Projected  Award  Date:  08/01/2000. 

Authorization 

Public  Health  Act,  Title  XXVI,  Section 
2671,  42  U.S.C.  300ff-7t 


Purpose 

Organizations  should  be  able  to 
demonstrate  expertise  in  the 
coordination  or  provision  of 
comprehensive  medical  and  social 
services  to  children,  youth,  women  and 
families.  The  purpose  of  the  Title  fV 
funding  is  to  improve  access  to  primary 
medical  care,  research  and  support 
services  for  children,  youth,  women  and 
families  infected  with  HIV.  Funded 
projects  will  link  clinical  research  and 
other  research  with  comprehensive  care 
systems  and  improve  and  expand  the 
coordination  of  a  system  of 
comprehensive  care  for  women,  infants, 
children  and  youth  who  are  infected/ 
affected  by  HTV.  Funds  will  be  used  to 
support  programs  that:  (1)  Cross 
established  systems  of  care  to 
coordinate  service  delivery,  HIV 
prevention  efforts,  and  clinical  research 
and  other  research  activities;  and  (2) 
address  the  intensity  of  service  needs, 
high  costs,  and  other  complex  barriers 
to  comprehensive  care  and  research 
experienced  by  underserved^  at-risk  and 
limited  populations.  Activities  under 
these  grants  should  address  the  goals  of: 
enrolling  and  maintaining  clients  in  HIV 
primary  care;  increasing  client  access  to 
research  by  Unking  HIV/AIDS  clinical 
research  trials  and  activities  with 
comprehensive  care;  fostering  the 
development  and  support  of 
comprehensive,  community-based  and 
family  centered  care  infrastructures;  and 
emphasizing  prevention  within  the  care 
system,  particularly  the  prevention  of 
perinatal  HTV  transmission 

Ehgibility 

Eligible  organizations  are  public  or 
private  nonprofit  entities  that  provide  or 
arrange  for  primary  care. 

Limited  Competition 

Applicants  are  limited  to  geographic 
areas  where  the  HIV/AIDS  epidemic  is 
increasing  among  women,  children  and 
adolescents  and  where  other  resources 
targeted  to  these  populations  are  limited 
or  non-existent.  These  grants  are  for 
geographic  areas  not  listed  below. 


State 

Areas 

AL 

Statewide. 

AZ 

Ptioenix. 

CA 

San  Francisco;  La  Jolla,  Los  Ange- 

les. 

CO    . 

Denver. 

CT 

Bridgeport,   New  Haven,   Stamford. 

Hartford. 

DC 

Statewide. 

FL 

Orlando;  Jacksonville,  Tampa. 

MD 

Statewkje. 

Ml 

Lansing. 

MO 

St.  Louis. 

NH 

Statewkje. 

48039 


F»d«r«l  iBgjgtgr/Vol.  64.  No.  159 /Wednesday,  August  18,  1999 /Notices 


sue 

Areas 

NV 

Las  Vegas. 

NY 

Elmhurst;    New   York   City    (except 

Nofthem       Manhattan),       Bronx, 

Brooklyn,  AltMuiy,  Stonytxook. 

NC 

Ctwrtotte;  Washington. 

PA 

Philadelphia. 

SC 

StatewWe. 

TN 

Memphis. 

TX 

Oanas. 

W1 

Milwaukee. 

NotK  Additional  sites  may  be  added  to  this 
list  in  FY  2000  after  the  HRSA  Preview 
publication  date.  Be  sure  to  use  the  list 
provided  in  your  application  kit  for 
eligibility  purposes. 

Funding  Priorities  and/or  Preferences 

Preference  for  funding  may  be  given 
to  applicants  who  help  to  achieve  an 
equitable  geographical  distribution  of 
programs  across  all  States  and 
Territories,  especially  programs  that 
provide  services  in  rural  or  imderserved 
communities  where  the  HIV/ AIDS 
epidemic  is  increasing. 

Review  Criteria 

Find  criteria  are  included  in  the 
application  kit 

Estimated  Amount  of  This  Competition 

$800,000. 
Estimated  Number  of  Awards 

3. 
Estimated  Project  Period 

3  Years. 

For  Programmatic  Questions 

Contact  Person:  Lydia  Soto-Torres, 
MD. 
Phone  Number:  1-301-443-9051. 
E-mail:  Isoto-torresOhrsa-gov. 

Rural  Heahfa  Programs 

Grants  Management  Office:  1-301- 
594-^1235. 

Rural  Health  Research  Centers 

CFDA  Number:  93.155. 

Application  Availability:  02/01/2000. 

To  Obtain  an  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Letter  of  Intent  Deadline:  04/01/2000. 
Application  Deadline:  05/01/2000. 
•    Projected  Award  Date:  08/30/2000. 

Authorization 

Public  Health  Service  Act.  Title  m. 
Section  301. 43  U.S.C.  241. 


Purpose 

The  piupose  of  this  program  is  to 
fund  Rural  Health  Research  Centers  to 
conduct  and  disseminate  policy  relevant 
research  on  issues  of  multi-state  and 
national  significance  in  the  area  of  rural 
health  services.  The  centers  study 
critical  issues  feeing  rural  communities 
in  their  quest  to  secure  adequate, 
affordable,  high  quality  health  services. 
Research  findings  are  published  in 
appropriate  referred  journals  and 
disseminated  to  a  national  audience. 

Eligibility 

All  public  and  private  research 
oriented  entities,  both  nonprofit  and  for- 
profit,  are  eligible  to  apply. 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$2,500,000. 
Estimated  Number  of  Awards 

5. 
Estimated  Project  Period 

3iYears. 

For  Programmatic  Questions 

Contact  Person:  Joan  F.  Van  Nostrand. 
Phone  Number:  1-301-443-0613. 
E-mail:  jvan__nostrand@hrsa.gov. 

Rural  Health  Outreach  Grant 

.CFDA  Number:  93.912A. 
Application  Availability:  08/01/1999. 

To  Obtain  an  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  11/01/1999. 
Projected  Award  Date:  05/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  m. 

Section  330A,  42  U.S.C.  254c. 
r 

Purpose 

The  purpose  of  this  grant  program  is 
to  expand  access  to.  coordinate,  restrain 
the  cost  of,  and  improve  the  quality  of 
essential  health  care  services,  including 
preventive  and  emergency  services 
through  the  development  of  integrated 
health  care  delivery  systems  or 
networks  in  rural  areas  and  regions. 
Fimds  are  available  for  projects  to 
support  the  direct  delivery  of  health 
care  and  related  services,  to  expand 


existing  services,  or  to  enhance  health 
service  delivery  through  education, 
promotion,  and  prevention  programs. 
The  emphasis  is  on  the  actual  delivery 
of  specific  services  rather  than  the 
development  of  organizational 
capabilities.  Projects  may  be  carried  out 
by  networks  of  the  same  providers  (e.g. 
all  hospitals)  or  more  diversified 
networks. 

Eligibility 

A  rural  public  or  nonprofit  private 
organization,  that  is  part  of  a  network  of 
at  least  three  entities  that  support  the 
delivery  of  health  care  services  and  will 
work  together  to  complete  the  proposed 
project,  is  eligible  to  apply.  The 
adioinistrative  headquarters  of  the 
organization  must  be  located  in  a  rural 
county  or  in  a  rural  census  tract  of  an 
urban  county,  or  the  applicant 
organization  must  be  constituted 
exclusively  to  provide  services  to 
migrant  and  seasonal  farmworkers  in 
rural  areas  and  supported  under  Section 
330(g)  of  the  Public  Health  Service 
(PHS)  Act.  Organizations  that  provide 
services  to  migrant  and  seasonal 
farmworkera  in  rural  areas  and  are 
supported  under  Section  330(g)  of  the 
PHS  Act  are  eligible  regardless  of  the 
urban  or  nual  location  of  the 
administrative  headquarters. 

Funding  Priorities  and/or  Preferences 

Funding  preference  may  be  given  to 
applicant  networks  that  include:  (1)  A 
majority  of  the  health  care  providers 
serving  in  the  area  or  region  to  be  served 
by  the  network;  (2)  any  Federally 
Qualified  Health  Center,  Rural  Health 
Clinic,  and  local  public  health 
department  serving  in  the  area  or  region; 
(3)  outpatient  mental  health  providers 
serving  in  the  area  or  region;  or  (4) 
appropriate  social  service  providers, 
such  as  agencies  on  aging,  school 
systems,  and  providera  under  the 
women,  infanta,  and  children  (WIC) 
program,  to  improve  access  to  and 
coordination  of  health  care  services. 

Special  Considerations 

An  applicant  organization's  central 
headquarters  must  be  located  in  a  rural 
area.  (A  list  of  eligible  nual  areas  is 
included  in  the  application  kit.) 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$10,000,000. 
Estimated  Niunber  of  Awards 

50. 


Phon^ 
E-m 


Estimat  e  d  Project  Period 
3  Yens. 


For  Pro  i  rammatic  Questions 

Contifht  Person:  Eileen  Holloran. 
Number:  1-301-443-0835. 
li:  eholloran@hrsa.gov. 

p  folth  Network  Development 

Number:  93.912B. 
Application  Availability:  08/01/1999. 

To  Obta:  n  an  Application  Kit 

Contt:t:  1-888-3  3  3-HRS A  until 
September  12, 1999 . 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123.  \ 

Application  Deadline:  11/08/1999. 
Projeited  Award  Date:  05/01/2000. 

Authorisation 

Publid  Health  Service  Act.  Title  III, 
Sectiori  J30A,  42  U.S.C.  254c. 

Purpos^ 

The  ^iirpose  of  this  program  is  to 
support  the  plaiming  and  development 
of  vertit&lly  integrated  health  care  . 
network^  in  rural  areas.  Vertically 
integrated  networks  must  be  composed 
of  threq  different  types  of  providers.  The 
emphasis  of  the  program  is  on  projects 
to  develop  the  organizational 
capabil^ies  of  these  networks.  The 
network  is  a  tool  for  overcoming  the 
fragmentation  of  health  care  delivery 
servicei.in  rural  areas.  As  such,  the 
network  provides  a  range  of  possibilities 
for  struauring  local  delivery  systems  to 
meet  health  care  needs  of  rural 
commiiQities. 

Eligibil 

A  rural  public  or  nonprofit  private 
organize  tion  that  is  or  represents  a 
network  which  includes  three  or  more 
health  (pire  providers  or  other  entities 
that  pr^yide  or  support  the  delivery  of 
healUi  tkie  services  is  eligible  to  apply. 
The  aduiinistrative  headquarters  of  the 
organization  must  be  located  in  a  rural 
county  0r  in  a  rural  census  tract  of  an 
urban  qciimty,  or  an  organization 
constiti^ied  exclusively  to  provide 
serviced  fto  migrant  and  seasonal 
formwqifcers  in  rural  areas  and 
support^  imder  Section  330(g)  of  the 
Public  Health  Service  Act.  These 
organiz^ltions  are  eligible  regardless  of 
the  urban  or  rural  location  of  the 
administrative  headquarters. 

Fiudinfl  Priorities  and/or  Preferences 

A  fuiifUng  preference  may  be  given  to 
applicant  networks  that  include:  (1)  A 
majority  of  the  health  care  providers 
serving  in  the  area  or  region  to  be  served 
by  the  j^^twork;  (2)  any  Federally 


Qualified  Health  Center,  Rural  Health 
Clinic,  and  local  public  health 
department  serving  in  the  area  or  region; 
(3)  outpatient  mental  health  providers 
serving  in  the  area  or  region;  or  (4) 
appropriate  social  service  providers, 
such  as  agencies  on  aging,  school 
systems,  and  providers  under  the 
women,  infants,  and  children  (WIC) 
program  to  improve  access  to  and 
coordination  of  health  care  services. 

Special  Considerations 

An  applicant  organization's  central 
headquarters  must  be  located  in  a  rural 
area.  (A  list  of  eligible  rural  areas  is 
included  in  the  application  kit) 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$4,000,000. 
Estimated  Number  of  Awards 

23. 
Estimated  Project  Period 

3  Years. 

For  Programmatic  Questions 

Contact  Person:  Sahira  Rafiullah. 
Phone  Number:  1-301-443-0835. 
E-mail:  srafiullah@hrsa.gov. 

State  Rural  Hospital  Flexibility  Program 

CFDA  Number:  93.241 . 

Application  Availability:  03/01/2000. 

To  Obtain  an  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12,  1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Application  Deadline:  06/01/2000. 
Projected  Award  Date:  08/31/2000. 

Authorization 

Social  Security  Act,  Title  XVin, 
Section  1820,  as  amended  by  Public 
Law  105-33  Section  4201,  42  U.S.C. 
13951-4. 

Purpose 

The  purpose  of  this  grant  program  is 
to  help  States  work  with  rural 
communities  and  hospitals  to  develop 
and  implement  a  rural  health  plan, 
develop  integrated  networks  of  care, 
improve  emergency  medical  services 
and  designate  critical  access  hospitals 
(CAHs). 

Eligibility 

Five  States  are  eligible  to  apply: 
Connecticut,  Delaware,  Oregon, 
Pennsylvania  and  Utah.  These  are  grants 


to  States  and  only  one  application  will 
be  accepted  from  each  eligible  State. 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$2,500,000. 
Estimated  Number  of  Awards 

5. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  Sahira  Rafiullah  or 
Jerry  Coopey. 

Phone  Number:  1-301-443-0835. 

E-mail:  srafiullah@hrsa.gov  or 
jcoope)r@hrsa.gov. 

Primary  Health  Care  Programs 

Grants  Management  Office:  1-301— 
594-4235. 

Community  and  Migrant  Health  Centers 

CFDA  Number:  93.224  and  93.246. 
Application  Availability:  Continuous. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  Varies. 

Projected  Award  Date:  Varies. 

Authorization 

Public  Health  Service  Act,  Title  III, 
Section  330,  42  U.S.C.  254b  and  254b{g). 

Purpose 

TUdCommunity  Health  Center  and 
Migrant  Health  Center  (C/MHC) 
programs  are  designed  to  promote  the 
development  and  operation  of 
community-based  primary  health  care 
service  systems  in  medically 
imderserved  areas  for  medically 
undersen'ed  populations.  It  is  the  intent 
of  HRSA  to  continue  to  support  health 
services  in  these  areas,  given  the  uimiet 
need  inherent  in  their  provision  of 
services  to  medically  underserved 
populations.  HRSA  is  committed  to  100 
percent  access  to  primary  care  services 
with  zero  percent  health  disparities  for 
the  underserved.  HRSA  will  open 
competition  for  awards  under  Section 
330  of  the  Public  Health  Service  Act 
(U.S.C.  254b  for  CHCs  and  U.S.C. 
254b(g)  for  MHCs)  to  support  health 
services  in  the  areas  currently  served  by 
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these  grants.  Two  hundred-twenty  C/ 
MCH  grantees  will  reach  the  end  of  their 
project  periods  during  FY  2000. 
Applications  are  due  120  days  before 
the  expiration  date. 

Eligibility 

Applicants  are  limited  to  currently 
funded  programs  whose  project  periods 
expire  during  FY  2000  and  new 
organizations  proposing  to  serve  the 
same  populations  currently  being  served 
by  these  existing  programs. 

Funding  Priorities  and/or  Preferences 

None. 

Special  Considerations 

Communication  with  Field  Office 
staff  is  essential  for  interested  parties  in 
deciding  whether  to  piusue  Federal 
funding  as  a  C/MHC.  Technical 
assistance  and  detailed  information 
about  each  service  area,  such  as  census 
grants,  can  be  obtained  by  contacting 
the  HRSA  Field  Office. 

Review  Criteria 

Final  criteria  are  included  in  the 
appUcation  kit. 

Estimated  Amount  of  This  Competition 

$220,000,000. 
Estimated  Number  of  Awards 

220. 
Estimated  Project  Period 

1-5  Years. 

For  Programmatic  Questions 

Contact  Person:  Richard  Bohrer. 
Phone  Number:  1-301-594-4300. 
E-mcul:  rbohrerdhrsa.gov. 


City 


State 


Deadline 


HRSA  Boston  FieW  Office— (SIT)  565-1482 


Boston 

Hartford 

Bridgeport  .... 
New  Haven  .. 

Worcester 

Salem 

l.owell 

Mattapan 

New  Haven  .. 

Boeton 

Worthington  .. 

Worcester 

North  Quincy 
NewBedkxd 

Lawrence  

Burlington 

Middletown  ... 


CT 

CT(2) 

CT 

MA 

MA 

MA 
CT 
MA 


MA 

MA 
VT 
CT 


12/31/1999 

12/31/1999 

01/31/2000 

03/31/2000 

03/31/2000 

03/31/2000 

03/31/2000 

03/31/2000- 

05/31/2000 

05/31/2000 

05/31/2000 

05/31/2000 

05/31/2000 

05/31/2000 

05/31/2000 

06/30/2000 

06/30/2000 


HRSA  New  Yoric  Field  Office— (212)  264- 
2064 


New  Yoric  .^ I  NY 


11/30/1999 


City 

Newark 

White  Plains 

Brockport 

Rushville  

Brooklyn  

Warrensburg 
Rochester .... 
Jersey  City  .. 

Bronx 

Brooklyn 

Naranjito 

Schenectady 
St.  Thomas  . 

Arroyo  

New  Yort(  .... 
Bronx 


State 


NJ 

NY 

NY 

NY 

NY 

NY 

NY 

NJ 

NY 

NY 

PR 

NY 

VI  (2) 

PR 

NY 

NY 


Deadline 


11/30/1999 
11/30/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
01/31/2000 
01/31/2000 
01/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
06/30/2000 
06/30/2000 
06/30/2000 


HRSA  Philadelphia  Field  Office— (215)  861- 
4422 


Baltimore 

Hancock 

McKees  Rocks 

Scranton 

Scarbro  

Clay 

Rock  Cave  

Arrington  

RichmoTKl 

Fairmont 

Saltville 

Aylett 

Bastian 

Spencer  

Chester  

HarristMjrg  

New  Canton  .... 

BecMey  

Coalport  

Onancock  

Dungannon  

Philadelphia  .... 

Baltimore 

Laurel  Fori( 

Man 

Baltimore 

Wilmington  

Brandywine  

Portsmouth 


MD 

MD 

PA 

PA 

WV 

WV 

WV 

VA 

VA 

WV 

VA 

VA 

VA 

WV 

PA 

PA 

VA 

WV 

PA 

VA 

VA 

PA 

MD 

VA 

WV 

MD 

DE 

MO 

VA 


11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
12/31/1999 
12/31/1999 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
06/30/2000 
06/30/2000 
06/30/2000 
06/30/2000 
06/30/2000 


HRSA  Atlanta  Field  Office— (404)  562-2996 


Palatka 

Savannah  

Louisville  

Manson  

Orangeburg 

Panrish 

Mound  Bayou 

Kinston  

Feilsmere  

Lexington  , 

Fort  Myers 

Savannah  

Eutaw , 

Montgomery , 

Miami 

Jellkx) 

Pearl 

Rock  Hill .f.. 

Eastover 

Covington , 

Trenton 


FL 

GA 

KY 

NC 

SC 

FL 

MS 

NC 

FL 

KY 

FL 

TN 

AL 

AL 

FL(3) 

TN 

MS 

SC 

SC 

KY 

GA 


11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 
01/31/2000 


City 


Litwrty  

Olanta  

Laurel 

Hendersonville  .... 

Columbia 

Charleston 

Tampa 

Mendian  

Conway 

WashtMjm 

Troy 

Tallahassee 

Atlanta 

Durtiam  

Memphis  HIth  Ctr 

Huntsville 

Greenwood  

Selma 

Palmetto 

Hollister 

Roxboro  

Mobile  

Fayette 

Shubuta 

Jefferson  

Bolivar , 

Greenville 


State 


MS 

SC 

MS 

NC 

SC 

SC 

FL 

MS 

SC 

TN 

AL 

FL 

GA 

NC 

TN 

TN 

SC 

AL 

GA 

NC 

NC 

AL 

MS 

MS 

SC 

TN 

KY 


Deadline 


01/31/2000 
01/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000. 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
06/30/2000 
06/30/2000 


HRSA  Chicago  Field  Office— (312)  353- 
1715 


Toledo 
St.  Paul 
Indianapolis 
Columbus 
Cleveland 
Chtoago 
East  St.  Louis 
Lisbon 

Moortiead 

Anna 

Kalamazoo  .... 
Traverse  City 

Wautoma 

Fremont 

Sterling 

Temperence  .. 

Milwaukee 

Lincoln 

Grand  Marais 

Cook 

Indianapolis  ... 

Cashton 

Minneapolis  ... 

Waukegan 

Bek)(t  Area  .... 


OH 

MN 

IN 

OH 

OH 

IL 

IL 

OH 

MN 

IL 

Ml 

Ml 

Wl 

OH 

Ml 

Ml 

Wl 

Ml 

MN 

MN 

IN 

W« 

MN 

IL 

Wl 


11/31/1999 
11/31/1999 
11/31/1999 
11/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
01/31/2000 
01/31/2000 
01/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
06/30/2000 
06/30/2000 
06/30/2000 
06/30/2000 
06/30/2000 


HRSA  OaHae  Field  Office-<214)  767-3872 

De  Leon  

TX 
AR 

11/30/1999 

12/31/1999 

Pecos 

NM 

12/31/1999 

Pharr 

TX 

12/31/1999 

Houston 

TX 

12/31/1999 

Greenville 

TX 

01/31/2000 

San  /Vntonio 

TX(2) 
LA 

01/31/2000 

Lake  Chartes  

01/31/2000 

La  Marque 

TX 

03/31/2000 

Port  Arthur  

TX 

03/31/2000 

Laredo 

TX 
TX 

03/31/2000 

Cotulla 

03/31/2000 

San  Antonk) 

TX 

03«1/2000 

Tulsa 

OK 

03/31/2000 

LeveHarKl 

TX 

05/31/2000 

(]ty 


•  New  Ibe  ip 
Konawa 
Baton  R<>|jge 
Newton 
Benav 
El  Rito  n 


Rtehtendi..... 
Junctk>n{(;ity 
Cape  Gi^rde 

St.  Louis 

Omaha  t^ 

New  MadHd . 
Des  Moihes 
EHIngtonj  | 
Topeka 


IZ 


HRSA  Denvi 


Lamar 

SaltLak^ 

Norwoo<| 

Butte 

Isabel 

Enterpriiti 

Fort  Lufffn 

Bicknell 

Boulder 


HRSA 


Citi 


San 


San  Fen 
Phoenix 
Madera 
San  Fra|i 
Union  C|l 
Salinas 
Los  Ar 
Areata  .A.. 
Marana  .|... 
Las  VegB 
Palikir  ...j... 
San  Franbisc* 
Porterville 
Los  Angeles 

Alviso  .i.i 

San  Fra^iso 

Oakland 

Ventura  

Brawley 

OlivehufGt  .... 

Page 

Susanvile .... 

Nipomo  Lj 

Santa  JMifi  ... 
San  JoaC|uin 
Ukiah    ' 
Reno 
Reddir 
Elfrida 

HRSA 

Wenatc)^^ 

Seattle 

Comelii^ 

Kent 

Okanog4h 


Medford 


Deadline 

01/31/2000 
01/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000. 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
06/30/2000 
06/30/2000 

—(312)  353- 


11/31/1999 
11/31/1999 
11/31/1999 
11/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
01/31/2000 
01/31/2000 
01/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
06/30/2000 
06/30/2000 
06/30/2000 
06/30/2000 
06/30/2000 

n4)7S7-3872 

11/30/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
01/31/2000 
01/31/2000 
01/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
05/31/2000 


•  New  ibe  ip 
Konawa 
Baton  R(4>ge 
Newton  u., 
BenavidM 
El  Rito  .4., 
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Cty 


HRSA  Kinsa*  FteM  Offic»-<816)  426-6296 


State 


LA 
OK 
LA 
TX 
TX 
NM 


Deadline 


05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05A31/2000 
06/30/2000 


Ri< 

Junction!  City 
Cape  Ginrdeau 
St.  Loui^  I 
Omaha  IL... 
New  Mail^ 
Des  Moiti^ 
Ellingtoq  | 
Topeka 


MO 

KS 

MO 

MO 

NE 

MO 

lA 

MO 

KS 


11/30/1999 
12/31/1999 
12/31/1999 
01/31/2000 
01/31/2000 
03/31/2000 
05/31/2000 
05/31/2000 
06/30/2000 


HRSA  Denver  Field  Office— (303)  844-3203 


Lamar 
SattLaki 
Norwood  . 
Butte...!. 
Isabe)  .1. 
Enterpri^  1 
Fort  Lupt^n 
Bicknell 
Boukter 


HRSA 


City 


CO 
UT 
CO 
MT 
SD 
UT 
CO 
UT 
CO 


12/31/1999 
12/31/1999 
01/31/2000 
01/31/2000 
03/31/2000 
03/31/2000 
05/31/2000 
05/31/2000 
06/30/2000 


'.  (an  Francisco  Field  Omc»-(415) 
437-8090 


ruindo 
*  f 


San  Fen 

Phoenix 

Madera 

San  Francisco 

Union  Citir  

Salinas  j. 

Los  Ange  \es  ... 

la 


Areata 


Marana  Li... 
Las  Veg^s 
Palikir  .i 
San  Fraraisco 

PortervilJ4 

Los  Angisies  ... 

Aiviso  .i.j 

San  Frahpisco 

Oaklandj 

Ventura  i 

Brawley 

Olivehuri 

Page 

Susanvif 

Nipomo  \.\ 

Santa. 

San  Joac|uin 

Ukiah 

Reno 

ReddingI 

Elfrida 


HRSA! 


Wenatct^i 

Seattle 

Comeliu|9 

Kent 

Okanog^^ 

MedftMd 


CA 
AZ 
CA 
CA 
CA 
CA 
CA 
CA 
AZ 
NV 
FM 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
AZ 
CA 
CA 
CA 
CA 
CA 
NV 
CA 
AZ 


11/30/1999 
11/30/1999 
11/30/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
01/31/2000 
01/31/2000 
01/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
05/31/2000 
06/30/2000 
06/30/2000 
06/30/2000 
06/30/2000 
06/30/2000 


FIM  Ofric*-(206)  615-2491 


WA 
WA 
OR 
WA 
WA 
OR 


03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
05/31/2000 


City 

State 

Deadline 

Glenns  Ferry 

Cave  Junction  

Plummer 

Fairbanks  

Tillamook 

ID 

OR 

ID 

AK 

OR 

05/31/2000 
06/30/2000 
06/30/2000 
06/30/2000 
06/30/2000 

Health  Care  for  the  Homeless 

CFDA  Number  93.151. 

Application  Availability:  Continuous. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  l-a77-HRSA  (4772)- 

123. 

Application  Deadline:  Varies. 

Projected  Award  Date:  Varies. 

Authorization 

Public  Health  Service  Act.  Title  III, 
Section  330(h),  42  U.S.C.  254b(h). 

Piupose 

The  Health  Care  for  the  Homeless 
(HCH)  program  is  designed  to  increase 
the  access  of  homeless  populations  to 
cost-elective,  case  managed,  and 
integrated  primary  care  and  substance 
abuse  services  provided  by  existing 
community-based  programs/providers. 
It  is  the  intent  of  ffilSA  to  continue  to 
support  health  services  to  the  homeless 
people  in  these  areas/locations  given  the 
continued  need  for  cost-effective, 
community-based  primary  care  services. 
Thirty-four  HCH  grantees  will  reach  the 
end  of  their  project  periods  during  FY 
2000.  Applications  are  due  120  days 
before  the  expiration  date. 

Eligibility 

Applicants  are  limited  to  currendy 
funded  programs  whose  project  periods 
expire  during  FY  2000  and  new 
organizations  proposing  to  serve  the 
same  populations  currenUy  being  served 
by  these  existing  programs. 

Funding  Priorities  and/or  Preferences 

None. 

Special  Considerations 

Communication  with  Field  Office 
staff  is  essential  for  interested  parties  in 
deciding  whether  to  pursue  Federal 
funding  an  HCH.  Technical  assistance 
and  detailed  information  about  each 
service  area,  such  as  census  grants,  can 
be  obtained  by  contacting  the  HRSA 
Field  Office. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$15,207,000. 


Estimated  Number  of  Awards 

34. 
Estimated  Project  Period 

1-5  Years. 
For  Programmatic  Questions 

Contact  Person:  Monica  Toomer. 
Phone  Number:  1-301-594-4430. 
E-mail:  mtoomerz@hrsa.gov. 


City 


State 


Deadline 


HRSA  Boston  Field  Offic*— (617)  565-1462 


Hartford 

New  Haven 
Burlington  ... 


12/31/1999 
05/31/2000 
06/30/2000 


HRSA  (tow  York  Fisid  Offics— (212)  264- 
2664 


New  York  

NY 

V       10/31/1999 

Rochester 

NY 

10/31/1999 

Camden  

NJ 

10/31/1999 

White  Plains 

NY 

11/30/1999 

Jersey  City 

NJ 

03/31/2000 

HRSA  Ptiiladslphia  FisId  Offlce— (215)  861- 
4422 


Richmond VA 


10/31/1999 


HRSA  Atlanta  FisM  Office— (404)  562-2996 


Miami  

Tampa  ... 
Durham  . 
Memphis 


10/31/1999 
03/31/2000 
05/31/2000 
05/31/2000 


HRSA  Chicago  FisM  Office— (312)  353- 

1715 

Grand  Rapids 

Ml 

10^1/1999 

Evansville 

IN 

10/31/1999 

Toledo  

OH 

11/30/1999 

Indianapolis 

IN 

11/30/1999 

Columbus 

OH 

11/30/1999 

Kalamazoo 

Ml 

01/31/2000 

HRSA  Dallas  FMd  Office— (214)  767-3872 


Tulsa  

San  /Vntorno 


OK 
TX 


03/31/2000 
03/31/2000 


HRSA  Kansas  Field 

Office- 

(816)  426-5296 

Omaha 

Des  Moines 

NE 
lA 

01/31/2000 
05/31/2000 

HRSA  Denver  Field  Office— (303)  844-3203 


Salt  Lake  City 
Cheyenne  


UT 
WY 


10/31/1999 
10/31/1999 


HRSA  San  Francisco  Field  Office— (415) 
437-8090 


San  Mateo  .... 
San  Ferriando 
Las  Vegas  ..... 
Aiviso  


CA(2) 
CA 
NV 
CA 


10/31/1999 
11/30/1999 
12/31/1999 
03/31/2000 
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City 

State 

Deadline 

Nipomo 

Reno  

CA 
NV 

05/31/2000 
06^0/2000 

HRSA  SMttto  Field  Office— (206)  615-2481 

Seattle 

Seattle 

WA 
WA 

10/31/1999 
03/31/2000 

Public  Housing  Primary  Care 

CFDA  Number:  93.927. 

Application  Availability:  06/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Application  t)eadline:  10/01/1999. 
Projected  Award  Date:  02/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  m. 
Section  330(1),  42  U.S.C.  254D. 

Purpose 

The  mission  of  the  Public  Housing 
Primary  Care  (PHPC)  program  is  to 
increase  access  to  comprehensive 
primary  and  preventive  health  care  and 
to  improve  the  physical,  mental  and 
economic  well-being  of  public  housing 
residents.  The  Bureau  of  Primary  Health 
Care  (6PHC)  is  opening  competition  for 
Federal  funds  to  provide  services  to 
residents  of  public  hoiising.  The  goal  of 
this  open  competition  is  to  provide  the 
best  possible  health  care  services  to 
residents  of  public  housing,  to  enstu« 
that  Federal  funds  are  utilized  most 
effectively  and  efficiently,  and  to  ensure 
that  PHPC  grantees  are  prepared  and 
equipped  to  handle  the  challenges  of  the 
future.  The  three  priorities  for 
promoting  access  to  primary  care  and 
improving  the  well  being  of  residents  of 
public  housing  are:  resident 
involvement  and  participation  in 
program  development  and 
implementation,  innovative  service 
delivery  systems  that  address  the 
special  health  needs  of  public  housing 
residents,  and  collaborations  with  other 
health,  education  and  community-based 
organizations.  Central  to  the  programs' 
past  and  futine  success  is  the 
commitment  to  the  provision  of  health 
care  that  emphasizes  improving  the 
availability,  accessibility, 
comprehensiveness,  continuity  and 
quality  of  health  services  to  residents  of 
public  hovising. 

Eligibility 

Public  and  private  nonprofit 
organizations  are  eligible  to  apply. 


Funding  Priorities  and/or  Preferences 

Final  administrative  funding 
preferences  are  included  in  the 
application  materials. 

Special  Considerations 

Communication  with  Field  Office 
staff  is  essential  for  interested  parties  in 
deciding  whether  to  pursue  Federal 
funding  as  a  PHPC.  Technical  assistance 
and  detailed  information  about  each 
service  area,  such  as  census  grants,  can 
be  obtained  by  contacting  the  HRSA 
Field  Office. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amoimt  of  This  Competition 

$11,000,000. 
Estimated  Nxunber  of  Awards 

20-25. 
Estimated  Project  Period 

1-5  Yean. 
For  Programmatic  Questions 

Contact  Person:  Sherilyn  Pruitt. 
Phone  Number:  1-301-594-4473. 
E-mail:  spruitt@hrsa.gov. 

State  Primary  Care  Offices 

CFDA  Number:  93.130. 

Application  Availability:  10/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Application  Deadline:  12/01/1999. 
Projected  Award  Date:  04/01/2000. 

Authorization 

Public  Health  Service  Act,  Tide  m. 
Section  330, 42  U.S.C.  254b. 

Purpose 

The  BPHC  promotes  partnerships 
with  State  Primary  Care  Offices  (PCOs) 
to  achieve  the  vision  of  100  percent 
access  to  preventive  and  primary  care 
services  and  zero  percent  health 
disparities  in  every  community  across 
this  coimtry.  PCOs  were  established  to 
improve  primary  care  access  of 
underserved  and  vulnerable  populations 
in  the  State  and  enhance  collaboration 
between  the  State,  Federal,  local,  and 
private  sector.  PCOs  are  federally- 
supported  entities  within  State 
government,  located  within  the  State 
health  department,  developed  to 
implement  a  written  primary  care 
cooperative  agreement  within  the  State 
and  Federal  Government.  PCOs  have  a 


statewide  perspective  on  the  public  and 
private  infrastructure  needed  to  support 
primary  care  for  the  underserved.  The 
PCO  is  expected  to  collaborate  with  the 
PCA  to  assist  BPHC-supported  and  other 
community-based  primary  care  delivery 
sites  to  the  maximum  degree  possible, 
directly  and  through  their  influence  on 
State  programs.  The  PCO  is  responsible 
for  identifying  and  working  with 
underserved  commimities/populations 
and  for  working  with  all  types  of 
primary  care  providers,  regardless  of 
whether  they  receive  BPHC  resources. 
The  purpose  of  this  grant  program  is  to 
improve  primary  care  access  of 
underserved  and  vulnerable  populations 
in  the  State,  and  reduce  healdi 
disparities  and  enhance  collaboration 
between  the  State,  Federal,  local,  and 
private  sector.  They  promote,  build  and 
support  community-based  systems  of 
comprehensive  preventive  primary  care. 

Eligibility 

The  50  States  are  eligible  to  apply,  as 
well  as  U.S.  territories. 

Fimding  Priorities  and/or  Preferences 

None. 

Review  Oiteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$10,500,000. 
Estimated  Number  of  Awards 

52. 
Estimated  Project  Period 

5  Years. 
For  Programmatic  Questions 

Contact  Person:  James  Macrae. 
Phone  Number:  1-301-594-4488. 
E-mail:  jmacrae@hrsa.gov. 

State  Primary  Care  Associations 

CFDA  Number:  93.129. 

Application  Availability:  10/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1S77-HRSA  (4772)- 
123. 

Application  Deadline:  12/01/1999. 
Projected  Award  Date:  04/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  m. 
Section  330, 42  U.S.C.  254b. 

Purpose 

The  BPHC  promotes  partnerships 
with  State/Regional  Primary  C^are 


Associ4l  ions 
vision  6  100 


Estimate  dNi 
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Associatjions  (PCAs)  to  achieve  the 
vision  6f  100  percent  access  to 
preventive  and  primary  care  services 
and  zeip  percent  health  disparities  in 
every  community  across  this  country. 
PCAs  af0  private,  nonprofit  membership 
associa^ons  that  represent  BPHC- 
support^d  programs  and  other 
commudlity-based  providers  of 
preventive  and  primary  care  to  the 
underscored.  PCAs  are  supported  by 
grants  ^m  the  Bureau  to  provide  chrect 
technioau  assistance  to  Bureau- 
supporfed  programs,  as  well  as  to  other 
conunimity-based  provfders  with 
similar  missions.  The  Bureau's 
partnerE^ip  strategy  between  its  HRSA 
Field  GJflRce,  the  Primary  Care 
Association  and  Primary  Care 
Organization  is  to  mobilize  resources 
and  assure  that  people  receive  access  to 
needed  primary  and  preventive  care. 
PCAs  a^  membership  organizations, 
including  both  BPHC-supported  and 
other  c6knmunity-based  providers,  and 
they  ha  ue  distinct  responsibilities  to 
their  m^inbers.  PCAs  are  expected  to 
represetit  BPHC-supported  programs 
and  practices,  as  well  as  Federally 
Qualififcd  Health  Center  "Look-Alikes" 
in  the  3tate.  PCAs  are  expected  to  have 
a  membership  policy  open  to  all  BPHC- 
supporl^d  entities,  public  as  well  as 
private  Monprofit.  PCAs  are  also  strongly 
encoiw  iged  to  have  a  membership 
policy  1  ftat  includes  other  entities  with 
similar  missions  and  governance.  Tae 
purpos^tof  this  grant  program  is  to 
increas^  access  to  preventive  and 
primary  I  care  services  and  reduce  health 
disparit^s  in  the  State.  Through  support 
to  PCA^I  the  Bureau  provides  direct 
assistance  to  Bureau-supported  and 
other  cppununity-based  providers  to 
biuld  aiid  maintain  primary  care 
capacity  in  underserved  communities 
with  an  inadequate  supply  of  primary 
care  providers.  PCAs  also  help  to 
facilitaid,  coordinate  and  develop  BPHC 
relationships  with  States  and 
organizations  that  represent  State, 
commimity  and  national  interests. 

EligibiUty 

The  SO  States  are  eligible  to  apply,  as 
well  as  U.S.  territories. 

Funding  Prioities  and/or  Preferences 

None  .1 

Review!  Criteria 

Fina^  ixiteria  are  included  in  the 
applicajt^on  kit. 

Estimated  Amoimt  of  this  Competition 

$13,000,000. 
Estimated  Number  of  Awards 

47. 


Estimated  Project  Period 

5  Years. 

For  Progranunatic  Questions. 

Contact  Person:  James  Macrae. 
Phone  Number:  1-301-594-4488. 
E-mail:  jmacrae@hrsa.gov. 

Grants  to  States  for  Loan  Repayment 
Programs 

CFDA  Number:  93.165. 

Application  Availability:  01/03/2000. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  05/01/2000. 
Projected  Award  Date:  09/30/2000. 

Authorization 

Public  Health  Service  Act,  Title  lU, 
Section  3381. 42  U.S.C.  254Q-1. 

Purpose 

The  purpose  of  these  grant  funds  is  to 
assist  States  in  operating  programs  for 
the  repayment  of  educational  loans  of 
health  {)rofessionals  in  return  for  their 
practice  in  federally-designated  Health 
Professional  Shortage  Areas  to  increase 
the  availability  of  primary  health 
services  in  health  professional  shortage 
areas. 

Eligibility 

Any  State  is  eligible  to  apply  for 
funding. 

Funding  Priorities  and/or  Preferences 

None. 

Special  Considerations 

States  seeking  support  must  provide 
adequate  assurance  that,  with  respect  to 
the  costs  of  making  loan  repayments 
under  contracts  with  health 
professionals,  the  State  will  make 
available  (directly  or  through  donations 
from  public  or  private  entities)  non- 
Federal  contributions  in  cash  in  an 
amount  equal  to  not  less  than  $1  for  $1 
of  Federal  funds  provided  in  the  grant. 
In  determining  the  amount  of  non- 
Federal  contributions  in  cash  that  a 
State  has  to  provide,  no  Federal  funds 
may  be  used  in  the  State's  match. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$3,000,000. 
Estimated  Niunber  of  Awards 

8. 


Estimated  Project  Period 

3  Years. 

For  Progranunatic  Questions 

Contact  Person:  Susan  Salter. 
Phone  Number:  1-301-594-4400. 
E-mail:  ssalter@hrsa.gov. 


City         ~       State 

Deadline 

HRSA  Boston  Field  Office-<617)  565-1482 

Boston 

Concord  

MA 
NH 

08/31/2000 
08/31/2000 

HRSA  Atlanta  Field  Offlce-<404)  562-2996 

Tallahassee 

FL                 08A31/20O0 

HRSA  Chicago  Field  Office— (312)  353- 
1715 

St.  Paul  

MN 

-      08/31/2000 

HRSA  Kansas  Field  Oftice-H<16)  426-5296 

Des  Moines 

lA 

08/31/2000 

HRSA  San  Francisco  Field  Office-(415) 
437-8090 

Sacramento 

CA 

08/31/2000 

Migrant  Health  Centers 

CFDA  Number:  93.246. 
"  Application  Availability:  11/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772}- 

123. 

Application  Deadline:  02/01/2000. 

Projected  Award  Date:  05/01/2000. 

Authorization 

Public  Health  Service  Act,  Tide  III, 
Section  330,  42  U.S.C.  254b(k), 

Piupose. 

The  Migrant  Health  Center  program  is 
designed  to  meet  the  total  health  and 
well-being  of  migrant  and  seasonal 
farmworkers,  including  the 
environmental/occupational  health  of 
this  population^  To  this  end,  HRSA 
supports  technical  and  non-financial 
assistance  to  federally-funded  Migrant 
Health  Centers  to  assist  in  this  effort.  It 
is  the  intent  of  HRSA  to  continue  to 
support  this  technical  assistance  in  the 
area  of  environmental/occupational 
health  for  migrant  and  seasonal 
farmworkers.  HRSA  will  open 
competition  for  an  award  under  Section 
330  of  the  Public  Health  Service  Act.  42 
U.S.C.  254b(k)  to  support  a  cooperative 
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agreement  which  will  address 
envdromnental/occupational  health 
issues  for  this  population. 

Eligibility 

Public  and  private  nonprofit  entities 
are  eligible  to  apply. 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$45,000. 
Estimated  Number  of  Awards 

1. 
Estimated  Project  Period 

1-5  Years. 

For  Programmatic  Questions 

Contact  Person:  George  Ersek. 
Phone  Number:  1-301-594-4303. 
E-mail:  gersekdhrsa.gov. 

Health  Profiesrions  Programs 

Grants  Management  Office:  1-301- 
443-6960. 

Academic  Administrative  Units  in 
Primary  Care  (Family  Medicine,  General 
Internal  Medicine/General  Pediatrics) 

CFDA  Number:  93.984A. 
Application  Availability:  09/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  five 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  o/ Intent;  11/06/1999. 
Application  Deadline:  01/06/2000. 
Projected  Award  Date:,09/30/20OO. 

Authorization 

Public  Health  Service  Act,  Title  VII, 
Section  747, 42  U.S.C.  293k. 

Purpose 

Title  Vn  authorizes  funds  to  establish 
or  expand  teaching  capacity  in  family 
medicine,  general  internal  medicine  and 
general  pediatrics.  Grant  support  is 
awarded  to  meet  the  costs  of  projects  to 
establish,  maintain  or  improve  academic 
administrative  imits  (which  may  be 
departments,  divisions,  or  other  units) 
to  provide  clinical  instruction  in  family 
medicine,  general  internal  medicine,  or 
general  pediatrics.  An  academic  unit  in 
family  medicine  means  a  department  or 
division  of  a  school.  Applications  are 
being  solicited  for  projects  to  address 
one  or  more  of  the  following  program 


purposes:  (1)  Establishment  of  an 
academic  unit,  (2)  expansion  of  an 
academic  unit,  and  (3)  research 
infrastructure  development  within  the 
academic  unit  ,        , 

Eligibility 

Public  or  private  nonprofit  accredited 
schools  of  allopathic  medicine  or 
osteopathic  medicine  are  eligible  to 
apply. 


General  Internal  Medidne/General 
Pediatrics 

Estimated  Amount  of  This  Competition 

$1,500,000. 
Estimated  Amount  of  Awards 

10. 
Estimated  Project  Period 

3  Years. 


Funding  Priorities  and/or  Preferences         ^o""  Programmatic  Questions 

Statutory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities;  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  ra^  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

A  second  preference  is  offered  to 
qualified^pplicants  for  the 
establishment  or  the  substantive 
expansion  of  an  academic  imit. 

A  priority  will  be  available  to  those 
applicants  that  present  collaborative 
projects  between  departments  of 
primary  care.  The  collaboration  should 
involve  the  academic  units  of  any  two 
disciplines  of  family  medicine,  general 
internal  medicine,  and  general 
pediatrics.  There  is  a  second  priority 
(administrative)  for  establishment  or 
'  expansion  of  research  infrastructure 
proposals. 

Special  Considerations 

Special  consideration  will  be  given  to 
projects  which  prepare  practitioners  to 
care  for  underserved  populations  and 
other  high  risk  groups  such  as  the 
elderly,  individuals  with  HIV/AIDS, 
substance  abusers,  homeless,  and 
victims  of  domestic  violence. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Family  Medicine 

Estimated  Amount  of  This  Competitiion 

$5,435,300. 
Estimated  Number  of  Awards 

35. 
Estimated  Project  Period 

3  Years. 


Contact  Person:  Lafayette  Gilchrist. 

Phone  Number:  1-301-443-1467. 

E-mail:  lgilchrist@hrsa.gov. 

Technical  Assistance  Group 
Conference  Calls:  November  16, 1999 
and  November  18, 1999. 

To  participate  call  Mr.  Lafayette 
Gilchrist  at  1-301-443-1467.  You  may 
also  fax  the  following  information: 
name,  title,  institutional  affiliation, 
telephone  and  fax  nimibers  to  1-301- 
443-1945,  or  E-mail  the  program 
specialist  at  lgilchrist@hrsa.gov. 

Predoctoral  Training  in  Primary  Care 
(Family  Medicine,  General  Internal 
Medicine/General  Pediatrics) 

CFDA  Number:  93.896A. 
Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
AftBf  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  10/15/1999. 

Application  Deadline:  11/29/1999. 

Projected  Award  Date:  06/30/2000. 

Authorization 

Public  Health  Service  Act,  Title  VII, 
Section  747,  42  U.S.C.  293k. 

Purpose 

Grants  are  awarded  to  assist  schools 
of  medicine  or  osteopathic  medicine  to 
promote  predoctoral  training.  The 
program  assists  schools  in  meeting  the 
costs  of  projects  to  plan,  develop  and 
operate  or  participate  in  an  approved 
predoctoral  training  program  in  the  field 
of  family  medicine,  general  internal 
medicine,  and  general  pediatrics. 
Proposed  projects  shoidd  seek  to 
expand  and  enhance  the  quality  of 
predoctoral  initiatives:  (1)  Innovation, 
(2)  Comprehensive  Models,  and  (3) 
Establishment  and  Expansion  of 
Required  Clerkships. 

Eligibility 

Any  accredited  public  or  nonprofit 
private  school  of  allopathic  medicine  or 
osteopathic  medicine  is  eligible  to 
apply. 


Estimated  N 


Fundinja  Priorities  and/or  Pr^rences 

Statuvpry  Funding  Preference:  As 
providad  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  t(ji|any  qualified  appliceint  that:  (A) 
Has  a  hii^  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  {serving  residents  of  medically 
undersetved  communities;  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  fot  which  such  an  award  is  sought, 
has  acbliJBved  a  significant  increase  in 
the  rate  bf  placing  graduates  in  such 
setting^-i  This  statutory  general 
preference  will  only  be  applied  to 
applioraons  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

Special  Considerations 

Spec^il  consideration  will  be  given  to 
project^  which  prepare  practitioners  to 
care  fot  ^derserved  populations  and 
other  h^gh  risk  groups  such  as  the 
elderiy*  Individuals  with  HIV/ AIDS, 
substance  abusers,  homeless,  and 
victims  pf  domestic  violence. 

RevieW  Criteria 

Final  criteria  are  included  in  the 

application  kit. 

i  f 
Familyi  Medicine 

Estimai  ^d  Amoimt  of  This  Competition 

$5,4;  5,300. 
Estimaifd  Nimiber  of  Awards 

35. 
Estimai  <»d  Project  Period 

SYeius. 

Generat  Internal  Medicine/General 

Pediatfijcs 

I  i 
Estimated  Amount  of  This  Competition 


Estima  ad  Number  of  Awards 


d  Project  Period 


atic  Questions 


Cont 
Phon 


'.  Person:  Betty  M.  Ball. 
■  Number:  1-301-443-1467. 

E-mqU:  bball@hrsa.gov. 

Technical  Assistance  Group 
Conferffice  Call:  October  15, 1999  and 
Octobel-i20, 1999. 

To  pi|kicipate  call  Ms.  Betty  Ball  at  1- 
301-443-1467.  You  may  also  fax  the 
following  information:  neune,  title, 
institu1|ional  affiliation,  telephone  and 
fax  nuiribers  to  1-301-443-1945,  or  E- 
mail  tlM  program  specialist  at 
bball@h^sa.gov. 


Physician  Assistant  Training  in  Primary 
Care 

CFDA  Nuaiber:  93.886A. 
Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-3  3  3-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Application  Deadline:  11/15/1999. 
Projected  Award  Date:  06/30/2000. 

Authorization 

Public  Health  Service  Act,  Title  VII, 
Section  747,  42  U.S.C.  293L 

Purpose 

Grants  are  awarded  for  projects  for  the 
training  of  physician  assistants,  and  for 
the  training  of  individuals  who  will 
teach  in  programs  to  provide  such 
training.  The  program  assists  schools  to 
meet  the  costs  of  projects  to  plan, 
develop  and  operate  or  maintain  such 
programs. 

Eligibility 

Accredited  schools  of  medicine, 
osteopathic  medicine  or  other  public  or 
private  nonprofit  entities  are  eligible  to 
apply.  Eligible  physician  assistant 
programs  are  those  which  are  either 
accredited  by  the  American  Medical 
Association's  Committee  on  Allied 
Health  Education  and  Accreditation 
(AMA-CAHEA)  or  its  successor 
organization,  the  Commission  on 
Accreditation  of  Allied  Health 
Education  Programs  (CAAHEP). 

Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  commimities;  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

A  priority  will  be  offered  to 
applicants  that  can  demonstrate  a  record 
of  training  individuals  from 
disadvantaged  backgrounds  (including 
racial/ethnic  minorities  imder- 
represented  in  primary  care  practice). 


Special  Considerations 

A  special  consideration  will  be  given 
in  awarding  grants  to  i»t)jects  which 
prepare  practitioners  to  care  for 
imderserved  populations  and  other  high 
risk  groups  such  as  the  elderly, 
individuals  with  HIV/ AIDS,  substance 
abusers,  homeless,  and  victims  of 
domestic  violence. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amoimt  of  This  Competition 

$2,872,340. 
Estimated  Niunber  of  Awards 

19. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person :  CAPT  Ed  Spirer, 
MSW.MPH. 

Phone  Number:  1-301-443-1467. 

E-mail:  espirer@hrsa.gov. 

Technical  Assistance  Group 
Conference  Call:  October  07,  1999.  To 
participate  call  CAPT  Ed  Spirer,  MSW, 
MPH  at  1-301-443-1467.  You  may  also 
fax  the  following  information:  name, 
title,  institutional  affiliation,  telephone 
and  fax  numbers  to  1-301-443-1945,  or 
E-mail  the  program  specialist  at 
espirer@hrsa.gov. 

Residency  Training  in  Primary  Care 
(Family  Medicine,  General  Internal 
Medicine,  General  Pediatrics) 

CFDA  Number:  93.884A. 
Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  09/27/1999. 

Projected  Award  Date:  06/30/2000. 

Authorization 

Public  Health  Service  Act,  Title  VII, 
Section  747,  42  U.S.C.  293k 

Purpose 

Grants  are  awarded  to  assist  graduate 
training  programs  in  family  medicine, 
general  internal  medicine  and  general 
pediatrics  to  expand  and  improve  the 
quality  of  residency  training  programs 
that  prepare  graduates  to  enter  primary 
care  practice.  Residency  training 
programs  should  emphasize  national 
innovations  aimed  at  primary  care 
residency  education  across  disciplines. 
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Eligibility 

Applicant  must  be  an  accredited 
public  or  private  nonprofit  scbool  of 
allopathic  medicine  or  osteopathic 
medicine  or  a  public  or  private 
nonprofit  hospital  or  other  public  or 
private  nonprofit  entity.  Each  allopathic 
program  must  be  fully  or  provisionally 
accredited  by  the  Accreditation  Council 
for  Graduate  Medical  Education.  Each 
osteopathic  program  must  be  approved 
by  the  American  Osteopathic 
Association. 

Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities;  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
pwcentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

A  funding  priority  will  be  made 
available  for  applicants  that  can 
demonstrate  training  the  greatest 
percentage  of  providers  or 
demonstrating  significant  improvements 
in  the  percentage  of  providers  which 
enter  and  remain  in  primary  care 
practice.  A  second  priority  will  be 
offered  to  applicants  who  can 
demonstrate  a  record  of  training 
individuals  from  disadvantaged 
backgrounds  (including  raciai/ethnic 
minorities,  under-represented  in 
primary  care  practice). 

Special  Considerations 

Special  consideration  will  be  given  to 
projects  that  prepare  practitioners  to 
care  for  underserved  populations  and 
other  high  risk  groups  (i.e.,  elderly,  HIV, 
AIDS,  substance  abusers,  homeless  and 
victims  of  domestic  violence). 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Family  Medidne 

Estimated  Amoimt  of  This  Competition 

$5,435,300. 
Estimated  Number  of  Awards 

34. 
Estimated  Project  Period 

3  Years. 


General  Internal  Medidne/GMieral 
Pediatrics 

Estimated  Amount  of  This  Competition 

$3,350,756. 
Estimated  Number  of  Awards 

35. 
Estimated  Project  Period 

3  Years. 

For  Programmatic  Questions 

Family  Medicine 

Contact  Person:  Ellie  Grant. 
Phone  Number:  1-301-443-1467. 
E-mail:  egrant9hrsa.gov. 

General  Internal  Medicine/General 
Pediatrics 

Contact  Person:  Brenda  WiUiamson. 

Phone  Number:  1-301-443-1467. 

E-mail:  bwilliamson@hrsa.gov. 

Technical  Assistance  Group 
Conference  Call:  August  24, 1999  and 
August  26. 1999.  To  participate  call  or 
e-mail  Ms.  Brenda  Williamson  or  Ms. 
Ellie  Grant  by  August  18  at  phone  and 
e-mail  listed  above.  You  may  also  fax 
the  following  information:  name,  title, 
institutional  affiliation,  telephone  and 
fax  ntunbers  to  1-301-443-1945. 

Faculty  Development  in  Primary  Care 
(Family  Medicine.  General  Internal 
Medicine,  General  Pediatrics) 

CFDA  Number:  93.895A. 
Application  Availability:  08/06/1999 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  10/22/1999. 
Projected  Award  Date:  06/30/2000. 

Authorization 

Public  Health  Service  Act,  Title  VII, 
Section  747,  42  U.S.C.  293L 

Purpose 

Grants  are  awarded  to  plan,  develop 
and  operate  a  program  for  the  training 
of  physicians  who  plan  to  teach  in 
family  medicine  (including  geriatrics), 
general  internal  medicine,  general 
pediatrics,  and  to  provide  financial 
assistance  (in  the  form  of  traineeships 
and  fellowships)  to  physicians  who  are 
participating  in  any  such  program. 

Eligibility 

Accredited  schools  of  medicine  or 
osteopathic  medicine,  public  or  private 
nonprofit  hospitals,  or  other  public  or 
private  nonprofit  entities  are  eligible  to 
apply. 


Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities:  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  ra^  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

Special  Considerations 

Special  consideration  will  be  given  to 
projects  which  prepare  practitioners  to 
care  for  underserved  populations  and 
other  high  risk  groups  such  as  the 
elderly,  individuals  with  HIV/ AIDS, 
substance  abusers,  homeless,  and 
victims  of  domestic  violence. 

<Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Family  Medicine 

Estimated  Amount  of  this  Competition 

$5,435,366. 
Estimated  Number  of  Awards 

38. 
Estimated  Project  Period 

3  Years. 

General  Internal  Medidne/General 
Pediatrics 

Estimated  Amount  of  This  Competition 

$3,350,757. 
Estimated  Number  of  Awards 

20. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  Elsie  Quinones. 

Phone  Number:  1-301-443-1467. 

E-mail:  equinones@hrsa.gov. 

Technical  Assistance  Group 
Conference  Call:  September  10, 1999 
and  September  17, 1999.  To  participate 
call  Ms.  Elsie  Quinones  at  1-301-443- 
1467.  You  may  also  fax  the  following 
information:  name,  title,  institutional 
affiliation,  telephone  and  fax  numbers 
to  1-301-443-1945,  or  E-mail  the 
program  specialist  at 
equinone^hrsa.gov. 


{ 
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c  Residency  in  Primtuy  Care 

Number:  93.181. 
Applf^tion  Availability:  08/06/1999. 

This  Application  Kit 

Con^^ct:  I7888-333-HRSA  until 
September  12, 1999. 
After  ^jptember  12,  the  new  toll  free 

nuniher  will  be  1-877-HRSA  (4772)- 

123.\ 

Application  Deadline:  09/30/1999. 

Projected  Award  Date:  06/30/2000, 

Author  zation 

Publi  z  Health  Service  Act,  Title  Vn. 
Section  755(b)(2),  42  U.S.C.  294e. 

PlUpOHl 

Grants  are  awarded  to  plan  and 
impleipient  projects  in  preventive  and 
prima]|y  care  training  for  pediatric 
physicaans  in  approved  or  provisionally 
approved  residency  programs  that  shall 
provide  financial  assistance  in  the  form 
of  traineeships  to  residents  who 
participate  in  such  projects  and  who 
plan  to  Specialize  in  primary  care. 

Eligibility 

Schppls  of  pediatric  medicine  or 
public!  6r  private  nonprofit  hospitals  or 
other  i  ^propriate  public  or  private 
nonpnint  entities  are  eligible  to  apply. 

Funding  Priorities  and/or  Preferences 

Sta^ory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  \Q  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practiqs  settings  having  the  principal 
focus  i^f  serving  residents  of  medically 
unders^rved  communities;  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  fc|i!  which  such  an  award  is  sought, 
has  acti^eved  a  significant  increase  in 
the  rat^  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applicuions  that  rank  above  the  20th 
perceimle  of  applications  recommended 
for  approval  by  the  peer  review  group. 

RevieWJ  Criteria 

Finall  criteria  are  included  in  the 
applicuion  kit. 

Estimatiad  Amount  of  This  Competition 

$119J969. 

Estimat  ad  Number  of  Awards 

2-     1 
Estinujt  9d  Project  Period 

3  YeJErs. 

For  Programmatic  Questions 

Con\«ct  Person:  CAPT  Ed  Spirer, 
MSW.  MPH. 


Phone  Number:  1-301-443-1467. 

E-mail:  espirer@hrsa.gOv. 

Technical  Assistance  Group 
Conference  Call:  August  25, 1999.  For 
additional  information  contact  CAPT  Ed 
Spirer  at  1-301-443-1467;  by  fax  at  1- 
301-443-1945  or  E-mail  at 
espirer@hrsa.gov. 

Model  State-Supported  Area  Health 
Education  Centers 

CFDA  Number:  93.107. 

Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-3 3 3-HRS A  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  01/14/2000. 

Projected  Award  Date:  08/30/2000. 

Authorization 

Public  Health  Service  Act,  Title  Vn, 
Section  751,  42  U.S.C.  294A. 

Purpose 

The  program  assists  schools  to 
improve  the  distribution,  supply,  and 
quality  of  health  personnel  in  the  health 
services  delivery  system  by  encouraging 
the  regionalization  of  health  professions 
schools.  Emphasis  is  placed  on 
community-based  training  of  primary 
care  oriented  students,  residents,  and 
providers.  The  Area  Health  Education 
Centers  (AHEC)  program  assists  schools 
in  the  development,  and  operation  of 
AHECs  to  implement  educational 
system  incentives  to  attract  and  retain 
health  care  personnel  in  scarcity  areas. 
By  linking  the  academic  resources  of  the 
imiversity  health  science  center  with 
local  planning,  educational  and  clinical 
resoiu-ces,  the  AHEC  program 
establishes  a  network  of  health-related 
institutions  to  provide  educational 
services  to  students,  feculty  and 
practitioners  and  ultimately  to  improve 
the  delivery  of  health  care  in  the  service 
area.  These  programs  are  collaborative 
partnerships  which  address  current 
health  workforce  needs  within  a  region 
of  a  State  or  in  an  entire  State. 

Eligibility 

The  types  of  entities  eligible  to  apply 
for  this  program  include  public  or 
private  nonprofit  accredited  schools  of 
medicine  and  osteopathic  medicine  and 
incorporated  consortia  made  up  of  such 
schools,  or  the  parent  institutions  of 
such  schools.  Applicants  must  also  have 

{>reviously  received  funds,  but  are  no  - 
onger  receiving  funds  tmder  Section 
751(a)(1)  of  the  Public  Health  Service 
Act,  and  are  operating  an  AHEC 
program. 


Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities;  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  an  award  is  sought,  has 
achieved  a  significant  increase  in  the 
rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

Funds  shall  be  awarded  to  approved 
applicants  in  the  following  order:  (1) 
Competing  continuations,  (2)  new  starts 
in  States  with  no  AHEC  program,  (3) 
other  new  starts,  and  (4)  competing 
supplementals. 

Matching  Requirements 

Awardees  shall  make  available 
(directly  or  through  contributions  fi^m 
State,  county  or  municipal  governments, 
or  the  private  sector)  reciuring  non- 
Federal  contributions  in  cash  in  an 
amoimt  not  less  than  50  percent  of  the 
operating  costs  of  the  Model  State- 
Supported  AHEC  Program. 

Review  Criteria 

Final  criteria  are  in  the  application 
kit. 

Estimated  Amount  of  This  Competition 

$2,000,000. 
Estimated  Number  of  Awards 

4. 
Estimated  Project  Period 

3  Years. 

For  Programmatic  Questions 

Contact  Person:  Louis  D.  CoccodriUi, 
MPH. 
Phone  Number:  1-301-443-6950. 
E-Mail:  lcoccodrilli@hrsa.gov. 

Basic/Core  Area  Health  Education 
Centers 

CFDA  Number:  93.824. 

Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772 h 
123. 

Application  Deadline:  01/14/2000. 
Projected  Award  Date:  08/30/2000. 
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Authorization 

Public  Health  Service  Act.  Title  Vn, 
Section  751, 42  U.S.C.  294A. 

Purpose 

Grants  are  awarded  to  assist  schools 
to  improve  the  distribution,  supply  and 
quality  of  health  personnel  in  the  health 
services  delivery  system  by  encouraging 
the  regionalization  of  health  professions 
schools.  Emphasis  is  placed  on 
community-based  training  of  primary 
care  oriented  students,  residents,  and 
providers.  The  Area  Health  Education 
Centers  (AHEC)  program  assists  schools 
in  the  planning,  development  and 
operation  of  AHECs  to  initiate  education 
system  incentives  to  attract  and  retain 
health  care  personnel  in  scarcity  areas. 
By  linking  the  academic  resources  of  the 
university  health  sciences  center  with 
local  planning,  educational  and  clinical 
resources,  the  AHEC  program 
establishes  a  network  of  community- 
based  training  sites  to  provide 
educational  services  to  students,  faculty 
and  practitioners  in  underserved  areas 
and  ultimately,  to  improve  the  delivery 
of  health  care  in  the  service  area.  The 
program  embraces  the  goal  of  increasing 
the  nimiber  of  health  professions 
graduates  who  idtimately  will  practice 
in  underserved  areas. 

Eligibility 

The  types  of  entities  eligible  to  apply 
for  this  program  include  public  or 
private  nonprofit  accredited  schools  of 
medicine  and  osteopathic  medicine  and 
incorporated  consortia  made  up  of  such 
schools,  or  the  parent  institutions  of 
such  schools.  Also,  in  States  in  which 
no  AHEC  program  is  in  operation,  an 
accredited  school  of  nursing  is  an 
eligible  applicant. 

Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities;  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  an  award  is  sought,  has 
af:hieved  a  significant  increase  in  the 
rate  of  placing  graduates  in  such 
settings.  The  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

Funds  shall  be  awarded  to  approved 
applicants  in  the  following  order:  (1) 
Competing  continuations,  (2)  new  starts 
in  States  with  no  AHEC  program,  (3) 


other  new  starts,  and  (4)  competing 
supplementals. 

Matching  Requirements 

Awardees  shall  make  available 
(directiy  or  through  contributions  from 
State,  coimty  or  municipal  governments, 
or  the  private  sector)  non-Federal 
contributions  in  cash  in  an  amoimt  that 
is  not  less  than  50  percent  of  the 
operating  costs  of  the  AHEC  program 
except  that  the  Secretary  may  grant  a 
waiver  for  up  to  75  percent  of  the 
amount  required  in  the  first  3  years  in 
which  an  awardee  receives  funds  under 
Section  751(a)(1)  of  the  Public  Health 
Service  Act. 

Review  Criteria 

Final  criteria  are  in  the  application 
kit. 

Estimated  Amoimt  of  This  Competition 

$9,000,000. 
Estimated  Number  of  Awards 

9. 
Estimated  Project  Period 

3  Years. 

For  Programmatic  Questions 

Contact  Person:  Louis  D.  Coccodrilli, 
MPH. 
Phone  Number:  1-301-443-6950. 
E-Mail:  lcoccodrillidhrsa.gov. 

Health  Careers  Opportunity  Program 
(HCOP) 

CFDA  Number:  93.822. 

Application  Availability:  08/06/1999. 

To  Obtain  An  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  five 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  01/10/2000. 
Projected  Award  Date:  08/02/2000. 

Authorization 

Public  Health  Service  Act,  Title  VII. 
Section  739, 42  U.S.C.  293c. 

Purpose 

The  goal  of  the  Health  Careers 
Opportimity  Program  (HCOP)  is  to  assist 
individuals  bora  disadvantaged 
backgrounds  to  undertake  education  to 
enter  a  health  profession.  The  HCOP 
program  works  to  build  diversity  in  the 
health  fields  by  providing  students  from 
disadvantaged  backgrounds  an 
opportimity  to  develop  the  skills  needed 
to  successfiiUy  compete,  enter,  and 
graduate  bom  health  professions 
schools.  The  legislative  purposes  from 
which  HCOP  funds  may  be  awarded  are: 


(1)  Identifying,  recniiting,  and  selecting 
individuals  from  disadvantaged 
backgroimds  for  education  and  training 
in  a  health  profession;  (2)  facilitating  the 
entry  of  such  individuals  into  such  a 
school;  (3)  providing  coiuiseling, 
mentoring,  or  other  services  designed  to 
assist  such  individuals  to  complete 
successfully  their  education  at  such  a 
school;  (4)  providing,  for  a  period  prior 
to  the  entry  of  such  individuals  into  the 
regular  course  of  education  of  such  a 
school,  preliminary  education  and 
health  research  training  designed  to 
assist  them  to  complete  successfully 
such  regiilar  course  of  education  at  such 
a  school,  or  referring  such  individuals  to 
institutions  providing  such  preliminary 
education;  (5)  publicizing  existing 
sources  of  financial  aid  available  to 
students  in  the  education  program  of 
such  a  school  or  who  are  undertaking 
training  necessary  to  qualify  them  to 
enroll  in  such  a  program;  (6)  pajang 
scholarships,  as  the  Secretary  may 
determine,  for  such  individuals  for  any 
period  of  health  professions  education 
at  a  health  professions  school;  (7) 
pajring  such  stipends  for  such 
individuals  for  any  period  of  education 
in  student-enhancement  programs 
(other  than  regular  courses),  except  that 
such  a  stipend  may  not  be  provided  to 
an  individual  for  more  than  12  months 
and  in  an  amount  determined 
appropriate  by  the  Secretary;  (8) 
carrjring  out  programs  imder  which 
such  individuals  gain  experience 
regarding  a  career  in  a  field  of  primary 
health  care  through  working  at  facilities 
of  public  or  private  nonprofit 
community-based  providers  of  primary 
health  services;  or  (9)  conducting 
activities  to  develop  a  larger  and  more 
competitive  applicant  pool  through 
partnerships  with  institutions  of  higher 
education,  school  districts,  and  other 
community-based  entities. 

Eligibility 

Eligible  applicants  include  accredited 
schools  of  medicine,  osteopathic 
medicine,  public  health,  dentistry, 
veterinary  medicine,  optometry, 
pharmacy,  allied  health,  chiropractic, 
podiatric  medicine,  public  and 
nonprofit  private  schools  that  ofiier 
graduate  programs  in  behavioral  and 
mental  health,  programs  for  the  training 
of  physician  assistants,  and  other  public 
or  private  nonprofit  health  or 
educational  entities. 

Fimding  Priorities  and/or  Preferences 

A  funding  preference  will  be  given  to 
approved  applications  for  programs  that 
involve  a  comprehensive  approach  by 
several  public  or  nonprofit  private 
health  or  educational  entities  to 


establiS  ii,  ei 
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establlHi,  enhance  and  expand 
educat&pnal  programs  that  will  result  in 
the  development  of  a  competitive 
applicuit  pool  of  individuals  from 
disadvantaged  backgrounds  who  desire 
to  pur9|ie  health  professions  careers.  A 
comprehensive  approach  means  a 
netwotk  of  entities  which  are  formally 
linked:  programmatically.  The  network 
must  include  a  minimum  of  foiu 
entitle^:  a  health  professions  school,  an 
imderg^aduate  institution,  a  school 
district^  amd  a  commimity-based  entity. 

Up  to  one  third  of  available 
competitive  funds  will  be  reserved  for 
apphc^ts  with  approved  proposals 
who  have  not  been  funded  diuing  the 
previous  three  cojnpetitive  cycles.  - 

Review  Criteria 

Finail  criteria  are  included  in  the 
applic^ion  kit. 

Estimt  lied  Amount  of  This  Competition 

,000. 

Number  of  Awards 

Project  Period 


latic  Questions 

Contact  Person:  CAPT  Richard  C. 
Vausel  Jr. 

Phone  Number:  1-301^43-2100. 
E-mul:  rvause@hrsa.gov. 

Cente^  of  Excellence 

Number;  93.157. 
Apdijfcation  Availability:  08/31/1999. 

To  Obt^  an  Application  Kit 

Co/ilt^rt:  1-888-333-HRSA  until 
SepteiUber  12, 1999. 
After  Mptember  12,  the  new  toll  free 

nuniper  will  be  1-S77-HRSA  (4772)- 

123\' 

ApfMcation  Deadline:  01/15/2000. 

Profiled  Award  Date:  06/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  VU, 
Sectiob  736, 42  U.S.C.  293. 

Purpo^ 

Thejgoal  of  this  program  is  to  assist 
eligiblia  schools  in  supporting  programs 
of  excellence  in  health  professions 
education  for  under-represented 
minority  individuals.  The  grantee  is 
required  to  use  the  funds  awarded:  (1) 
To  dey^lop  a  large  competitive 
applicant  pool  t&ough  linkages  with 
institutions  of  higher  education,  local 
schoo}  Idistricts,  and  other  community- 
based  l^ntities  and  establish  an 
education  pipeline  for  health 
professions  careers;  (2)  to  establish. 


strengthen,  or  expand  programs  to 
enhance  the  academic  performance  of 
under-represented  minority  students 
attending  the  school;  (3)  to  improve  the 
capacity  of  such  school  to  train,  recruit, 
and  retain  under-represented  minority 
faculty  including  the  payment  of 
stipends  and  fellowships;  (4)  to  carry 
out  activities  to  improve  the  information 
resources,  clinical  education,  curricula 
and  cultural  competence  of  the 
graduates  of  the  schools  as  it  relates  to 
minority  health  issues;  (5)  to  facilitate 
faculty  and  student  research  on  health 
issues  particularly  affecting  imder- 
represented  minority  groups,  including 
research  on  issues  relating  to  the 
delivery  of  health  care;  (6)  to  carry  out 
a  program  to  train  students  of  the  school 
in  providing  health  services  to  a 
si^iificant  number  of  under-represented 
minority  individuals  through  training 
provided  to  such  students  at 
community-based  health  facilities  that 
provide  such  health  services  and  are 
located  at  a  site  remote  from  the  main 
site  of  the  teaching  facilities  of  the 
school;  and  (7)  to  provide  stipends  as 
appropriate. 

Eligibility 

Eligible  applicants  are:  accredited 
schools  of  allopathic  medicine, 
osteopathic  medicine,  dentistry, 
pharmacy,  graduate  programs  in 
behavioral  or  mental  health,  or  other 
public  and  nonprofit  health  or 
educational  entities.  Historically  Black 
Colleges  and  Universities  as  described 
in  Section  736(c)(2)(A)  of  the  Public 
Health  Service  Act  and  which  received 
a  contract  imder  Section  788B  of  the 
Public  Health  Service  Act  (Advanced 
Financial  Distress  Assistance)  for  fiscal 
year  1987  may  apply  for  Centers  of 
Excellence  (COE)  grants  under  Section 
736  of  the  Public  Health  Service  Act. 

Fimding  Priorities  and/or  Preferences  . 

None. 

Review  Criteria 

Final  criteria  are  included  in  the     - 
application  kit. 

Estimated  Amoimt  of  This  Competition 

$20,100,000. 
Estimated  Niunber  of  Awards 

16. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  A.  Roland  Garcia, 
Ph.D.  ^ 

Phone  Number:  1-301-443-2100. 
E-mail:  rgarcia@hrsa.gov. 


Allied  Health  Projects 

CFDA  Number:  93.191 

Application  Availability:  10/01/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1S77-HRSA  (4772)- 
123. 

Application  Deadline:  02/22/2000. 
Projected  Award  Date:  09/30/2000. 

Authorization 

Public  Health  Service  Act,  Title  Vn, 
Section  755.  42  U.S.C.  294e. 

Purpose 

Grants  are  awarded  to  assist  eligible 
entities  in  meeting  the  costs  associated 
with  expanding  or  establishing 
programs  that  will:  (1)  Expand 
enrollments  in  allied  health  disciplines 
that  are  in  short  supply  or  whose 
services  are  most  needed  by  the  elderly: 
(2)  provide  rapid  transition  training 
programs  in  allied  health  fields  to 
individuals  who  have  baccalaiu-eate 
degrees  in  health-related  sciences;  (3) 
establish  community-based  training 
programs  that  link  academic  centers  to 
rural  clinical  settings;  (4)  provide  career 
advancement  training  for  practicing 
allied  health  professionals;  (5)  expand 
or  establish  clinical  training  sites  for 
allied  health  professionals  in  medically 
underserved  or  rural  communities  in 
order  to  increase  the  number  of 
individuals  trained;  (6)  develop 
ciuriculum  that  will  emphasize 
knowledge  and  practice  in  the  areas  of 
prevention  and  health  promotion, 
geriatrics,  long-term  care,  home  health 
and  hospice  care,  and  ethics;  (7)  expand 
or  establish  interdisciplinary  training 
programs  that  promote  the  effectiveness 
of  allied  health  practitioners  in  geriatric 
assessment  and  the  rehabilitation  of  the 
elderly;  (8)  expand  or  establish 
demonstration  centers  to  emphasize 
innovative  models  to  link  allied  health, 
clinical  practice,  education,  and 
research;  and  (9)  meet  the  costs  of 
projects  to  plan,  develop,  and  operate  or 
maintain  graduate  programs  in 
behavioral  and  mental  health  practice. 

Eligibility 

Eligible  entities  are  health  professions 
schools,  academic  health  centers.  State 
or  local  governments  or  other 
appropriate  public  or  private  nonprofit 
entities. 

Eligible  academic  institutions  shall 
also  be  required  to  use  funds  in 
collaboration  with  two  or  more 
disciplines. 
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Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  focus  of 
serving  residents  of  medically 
underserved  communities;  or  (6)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  bis  applied  to 
applications  that  r^ik  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

So  that  new  applicants  may  compete 
equitably,  a  preference  will  be  given  to 
.  those  new  programs  that  meet  at  least 
four  of  the  criteria  described  in  Section 
791(c)(3)  of  the  Public  Health  Service 
Act  concerning  medically  underserved 
communities  and  populations. 

A  funding  priority  will  be  given  to 
qualified  applicants  who  provide 
community-based  training  experiences 
designed  to  improve  access  to  health 
care  services  in  underserved  areas.  This 
will  include  being  responsive  to 
population  groups  addressed  in  the 
President's  Executive  Orders  12876, 
12900  and  13021.  These  will  include 
such  applicants  as  Hispanic  Serving 
Institutions,  Historically  Black  Colleges 
and  Universities,  and  Tribal  Colleges 
and  Universities  serving  Nativu 
Americans. 

Special  Considerations 

Special  consideration  will  be  given  to 
qualified  applicants  who  support  the 
"Kids  Into  Health  Careers"  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$1,104,000. 
Estimated  Number  of  Awards 

10-12. 


Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  Dr.  Norman  L.  Clark 
or  Young  Song. 

Phone  Number:  1-301-443-1346  or 
1-301-443-3353. 

E-mail:  nclark@hrsa.gov  or  ' 
ysongdhrsa.gov. 

Residencies  in  the  Practice  of  Pediatric 
Dentistry 

CFDA  Number:  93.897A. 
Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-88&-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 
'  number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  11/01/1999. 
Projected  Award  Date:  04/30/2000. 

Authorization 

Public  Health  Service  Act,  Title  VII, 
Section  747(a)(6),  42  U.S.C.  293k. 

Purpose 

This  program  shall  provide  grants  to 
assist  schools  in  planning,  developing, 
or  operating  programs,  and  to  provide 
financial  assistance  to  residents  in  such 
programs,  of  pediatric  dentistry.  This 
program  places  partictilar  emphasis  on 
support  of  applications  which 
encourage:  (1)  Practice  in  underserved 
areas;  (2)  provision  of  a.  broad  range  of 
pediatric  dental  services;  (3) 
coordination  and  integration  of  care;  (4) 
meeting  the  needs  of  special 
populations;  and  (5)  recruitment  and 
retention  of  under-represented 
minorities. 

Eligibility 

To  be  eligible  for  a  grant  for  residency 
training  in  the  practice  of  pediatric 
dentistry,  the  applicant  shall  include 
entities  that  have  programs  in  dental 
schools,  approved  residency  programs 
in  the  pediatric  practice  of  dentistry, 
approved  advanced  education  programs 
in  the  pediatric  practice  of  dentistry,  or 
approved  residency  programs  in 
pediatric  dentistry. 

Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  and  has  the  principal 
focus  of  serving  residents  of  medically/ 
dentalty  underserved  communities;  or 
(B)  during  the  two-year  period 
preceding  the  fiscal  year  for  which  an 


award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings.  This 
statutory  general  preference  will  only  be 
applied  to  applications  that  rank  above 
the  20th  percentile  of  applications 
recommended  for  approval  by  the  peer 
review  group. 

Priority  shall  be  given  to  qualified 
applicants  that  have  a  record  of  training 
the  greatest  percentage  of  providers  or 
that  have  demonstrated  significant 
improvements  in  the  percentage  of 
providers  which  enter  and  remain  in 
pediatric  dentistry. 

Priority  shall  be  given  to  qualified 
applicants  that  have  a  record  of  training 
individuals  who  are  fi'om  disadvantaged 
backgrounds  (including  racial  and 
ethnic  minorities  under-represented  in 
pediatric  dentistry). 

Special  Considerations 

Special  consideration  will  be  given  to 
projects  that  prepare  practitioners  to 
care  for  underserved  populations  and 
other  high  risk  groups  such  as  the 
elderly,  individuals  with  HIV-AIDS, 
substance  abusers,  homeless,  and 
victims  of  domestic  violence. 

Special  consideration  will  be  given  to 
qualified  applicants  who  support  the 
"Kids  Into  Health  Careers"  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits. 

Review  Critiera 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$600,000. 

Estimated  Number  of  Awards 


Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  CDR  Kathy  Hayes  or 
CDR  Chris  Halliday. 

Phone  Number:  1-301-443-4832  or 
1-301-443-41^. 

E-mail:  khayes@lirsa.gov  or 
challiday@hrsa.gov. 


Federal. Rflgirter/ Vol.  64,  No.  159 /Wednesday,  August  18,  1999 /Notices 


45049 


Chiro  3  mctic  Demonstration  Project 
Granti 

CF4>k  Number:  93.212. 

Application  Availability:  12/22/1999. 

I  This  Application  Kit 

ict:  1-888-333-HRSA  until 
^ber  12, 1999. 

iptember  12,  the  new  toll  free 
T  will  be  1-877-HRSA  (4772)- 

ication  Deadline:  02/22/2000. 
\ed  Award  Date:  07/22/2000. 

lization 

ic  Health  Service  Act,  Title  VII. 

4755(b)(3),  42  U.S.C.  294e. 

Graj  1^  are  awarded  to  carry  out 
demonstration  projects  in  which 
chiropractors  and  physicians  collaborate 
to  identify  and  provide  effective 
treatnwnt  for  spinal  and  lower-back 
conditions. 

Thelproject  requirements  include:  (1) 
The  project  must  address  the 
identi^ation  and  treatment  of  spinal 
and/oj  lower-back  conditions;  (2)  the 
project  imust  be  founded  on 
collabteative  efforts  between  the 
schoo|(p)  of  allopathic  or  osteopathic 
medicihe;  (3)  each  project  must  include 
a  strong  research  protocol  which  will 
result  ih  a  significant  expansion  of 
dociunented  research  in  the  area 
addressed  and  which  is  suitable  for 
publication  in  refereed  health 
professions  journals,  including  research 
orienta<l  publications;  (4)  the  project 
must  i|]|clude  an  explicit  strategy  for 
case-fihding  and  a  strategy  for  making 
direct  qomparisons  to  other  forms  of 
treatment.  The  results  must  be 
generalizable  to  patients  cared  for  in 
clinicajl!  practices  addressing  spinal  and/ 
or  lower-back  conditions;  and  (5) 
whenever  feasible,  minorities  and 
women; should  be  included  in  study 
populations  so  that  research  findings 
can  be  (if  benefit  to  all  persons  at  risk 
of  the  qisease,  disorder,  or  condition 
under  ^^dy. 

Eligibility 

To  bel  eligible  for  a  Chiropractic 
Demonstration  Project,  the  applicant 
shall  b^  a  health  professions  school,  an 
academic  health  center,  a  State  or  local 
government,  other  appropriate  public  or 
private  nonprofit  entity,  a  private 
nonprc^i  it  school,  or  a  college  or 
Univei  s  ity  of  Chiropractic. 

Fundii] ;  Priorities  and/or  Preferences 

Noni 


Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 
$786,000. 

Estimated  Number  of  Awards 
3.  ' 

Estimated  Project  Period 

3  Years. 

For  Programmatic  Questions 

Contact  Person;  Dr.  Norman  Clark. 
Phone  Number:  1-301-443-1346. 
E-mail:  nclark@hrsa.gov. 

Dental  Public  Health  Residency 
Training  Grants 

CFDA  NUMBER:  93.236. 
Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  11/01/1999. 
Projected  Award  Date:  04/30/2000. 

Authorization 

Public  Health  Service  Act.  Title  VII. 
Section  768,  42  U.S.C.  295c. 

Piupose 

The  purpose  of  this  program  is:  (l)  to 
plan  and  develop  new  residency 
training  programs  and  to  maintain  or 
improve  existing  residency  training 
programs  in  dental  public  health;  and 
(2)  to  provide  financial  assistance  to 
residency  trainees  enrolled  in  such 
programs. 

Eligibility 

A  School  of  Public  Health  or  Dentistry 
that  offers  a  Dental  Public  Health 
Program  accredited  by  the  American 
Dental  Association  Commission  on 
Dental  Accreditation  is  eligible  to  apply. 
Each  applicant  must  demonstrate  that 
the  institution  has  or  will  have  available 
full-time  faculty  members  with  training 
and  experience  in  the  field  of  dental 
public  health  and  support  from  other 
faculty  members  trained  in  public 
health  and  other  relevant  specialties  and 
disciplines. 

Funding  Priorities  and/or  Preferences 

Priority  shall  be  given  to  qualified 
applicants  that  have  a  record  of  serving 
individuals  who  are  bom  disadvantaged 
backgrounds  (including  under- 
represented  racial  and  ethnic 
minorities)  and  graduating  large 
proportions  of  individuals  who  serve  in 
underserved  conunimities. 


Special  Considerations 

Special  consideration  will  be  given  to 
qualified  applicants  who  support  the 
"Kids  Into  Health  Careers"  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encoiuage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  college  visits. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$600,000. 
Estimated  Number  of  Awards 

6. 
Estimated  Project  Period 

3  Years. 

For  Programmatic  Questions 

Contact  Person:  CDR  Kathy  Hayes. 
Phone  Number:  1-301-443-4832. 
E-mail:  khayes@hrsa.gov. 

Residencies  and  Advanced  Education  in 
the  Practice  of  General  Dentistry 

CFDA  Number:  93.807. 

Application  Availability:  08/06/1999. 

To  Obtain  an  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Application  Deadline:  11/01/1999. 
Projected  Award  Date:  04/30/2000. 

Authorization 

Public  Health  Service  Act.  Title  VII, 
Section  747,  42  U.S.C.  293k. 

Purpose 

This  program  strives  to  increase  the 
number  of  training  opportunities  in 
postdoctoral  general  dentistry  and  to 
improve  program  quality.  For  the 
upcoming  grant  cycle,  applicants  are 
encouraged  to  detail  manners  in  which 
graduates  of  the  general  dentistry 
residency  will  be  well  trained  in 
meeting  the  treatment  needs  of  pediatric 
patient  populations.  This  program 
places  particular  emphasis  on  support 
of  applications  which  encoiuage 
practice  in  underserved  areas,  provision 
of  a  broad  range  of  clinical  services, 
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coordiiiation  and  integration  of  care, 
meeting  the  needs  of  special 
populations,  and  recruitment  and 
retention  of  under-represented 
minorities. 

Eligibility 

To  be  eligible  for  a  grant  for  residency 
training  in  the  practice  of  general 
dentistry,  the  applicant  shall  include 
entities  that  have  programs  in  dental 
schools,  approved  residency  programs 
in  the  general  practice  of  dentistry,  and 
approved  advanced  education  programs 
in  the  general  practice  of  dentistry. 

Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act.  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  and  have  the  principal 
focus  of  serving  residents  of  medically/ 
dentally  underserved  communities;  or 
(B)  during  the  two-year  period 
preceding  the  fiscal  year  for  which  an 
award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings.  This 
statutory  general  preference  will  only  be 
applied  to  applications  that  rank  above 
the  20th  percentile  of  applications 
recommended  for  approval  by  the  peer 
review  groiip. 

Priority  shall  be  given  to  qualified 
applicants  that  have  a  record  of  training 
the  greatest  percentage  of  providers,  or 
that  have  demonstrated  significant 
improvements  in  the  percentage  of 
providers  which  enter  and  remain  in 
general  dentistry. 

Priority  shall  oe  given  to  qualified 
applicants  that  have  a  record  of  training 
individuals  who  are  from  disadvantaged 
backgrounds  (including  racial  and 
ethnic  minorities  under-represented  in 
general  dentistry). 

Special  Considerations 

Special  consideration  shall  be  given 
to  projects  that  prepare  practitioners  to 
care  for  under-served  populations  and 
other  high  risk  groups  such  as  the 
elderly,  individuals  with  HIV-AIDS, 
substance  abusers,  homeless,  and 
victims  of  domestic  violence. 

Special  consideration  will  be  given  to 
qualified  applicants  who  support  the 
"Kids  hito  Health  Careers"  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encoiuage 
intoest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  profisssions  training; 


or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  coimseling,  after 
school  programs,  summer  enrichment, 
and  college  visits. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$1,900,000. 
Estimated  Number  of  Awards 

10. 
Estimated  Project  Period 

3  Years. 

For  Programmatic  Questions 

Contact  Person:  GDR  Kathy  Hayes. 
Phone  Number:  1-301-443-4832. 
E-mail:  khayes@hrsa.gov. 

Quentin  N.  Burdick  Pro-am  for  Rural 
Interdisciplinary  Training 

CFDA  Number:  93.192. 

Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12.  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  10/22/1999. 

Projected  Award  Date:  06/01/2000. 

Authorization 

PubUc  Health  Service  Act,  Title  VII, 
Section  754, 42  U.S.C.  294d. 

Purpose 

The  goal  of  this  program  is  to  provide 
or  improve  access  to  health  care  in  rural 
areas.  Specifically,  projects  funded 
under  this  authority  shall  be  designed 
to:  (a)  Use  new  and  innovative  methods 
to  train  health  care  practitioners  to 
provide  services  in  rural  areas;  (b) 
demonstrate  and  evaluate  innovative 
interdisciplinary  methods  and  models 
designed  to  provide  access  to  cost- 
effective  comprehensive  health  care;  (c) 
deliver  health  care  services  to 
individuals  residing  in  rural  areas;  (d) 
enhance  the  amount  of  relevant  research 
conducted  concerning  health  care  issues 
in  rural  areas;  and  (e)  increase  the 
recruitment  and  retention  of  health  care 
practitioners  from  rural  areas  and  make 
rural  practice  a  more  attractive  career 
choice  for  health  care  practitioners. 

Eligibility 

Applications  will  be  accepted  from 
health  professions  schools,  academic 
health  centers.  State  or  local 
governments  or  other  appropriate  public 
or  private  nonprofit  entities  for  funding 


and  participation  in  health  professions 
and  musing  training  activities. 

Applications  shall  be  jointly 
submitted  by  at  least  two  eligible 
applicants  with  the  express  purpose  of 
assisting  individuals  in  academic 
institutions  in  establishing  long-term 
collaborative  relationships  with  health 
care  providers  in  rural  areas. 

Applicants  must  designate  a  rural 
health  care  agency  or  agencies  for 
clinical  treatment  or  training  including 
hospitals,  community  health  centers, 
migrant  health  centers,  rural  health 
clinics,  community  behavioral  and 
mental  health  centers,  long-term  care 
facilities.  Native  Hawaiian  health 
centers  or  facilities  operated  by  the 
Indian  Health  Service  or  an  Indian  tribe 
or  tribal  organization  or  Indian 
organization  under  a  contract  with  the 
Indian  Health  Service  under  the  Indian 
Self-Determination  Act. 

Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focus  of  serving  residents  of  medically 
underserved  communities;  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

So  mat  new  applicants  may  compete 
equitably,  a  preference  will  be  given  to 
those  new  programs  that  meet  at  least 
four  of  the  criteria  described  in  Section 
791(c)(3)  of  the  Public  Health  Service 
Act  concerning  medically  imderserved 
communities  and  populations. 

Special  Considerations 

Special  consideration  will  be  given  to 
qualified  applicants  who  provide 
community-based  training  experiences 
designed  to  improve  access  to  health 
care  services  in  underserved  areas.  This 
will  include  being  responsive  to 
population  groups  addressed  in  the 
President's  Executive  Orders  12876, 
12900  and  13021.  These  will  include 
such  applicants  as  Hispanic  Serving 
Institutions,  Historically  Black  Colleges 
and  Universities,  and  Tribal  Colleges 
and  Universities  serving  Native 
Americans. 

Special  consideration  will  be  given  to 
qualified  applicants  who  support  the 
"Kids  Into  Health  Careers"  initiative  by 
establishing  linkages  with  one  or  more 


Federal  Register /Vol.  64,  No.  159 /Wednesday,  August  la,  1999  /  Notices 


45051 


elementary,  middle  or  high  schools  with 
a  higl^  percentage  of  minority  and 
disadyftntaged  students  to:  (1)  Inform 
studetits  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  [programs,  simuner  enrichment, 
and  college  visits. 

Reviety  Criteria 

criteria  are  included  in  the 
ition  kit. 

led  Amoimt  of  this  Competition 

10,459. 

Estim^t^  Number  of  Awards 

11. 

Estimi  I  ed  Project  Period 

3  Yd  ITS 

For  Pi  ]  grammatic  Questions 

Contact  Person:  Judith  E.  Amdt. 
P/iotte  Number:  1-301-443-6867. 
E-mml:  jamdt@hrsa.gov. 

Publia  Health  Training  Centers  Grant 
Progrdh 

CFuA  Number:  93.188A. 
Application  Availability:  08/06/1999. 

To  Ob|iin  This  Application  Kit 

Co/itort;  1-888-333-HRSA  until 
SepteiUberlZ,  1999. 

AfterSeptember  12,  the  new  toll  free 
numb&iwill  be  1-877-HRSA  (4772)- 
123.    I 

Apfk  cation  Deadline:  1 2/06/1 999. 
Proj^ted  Award  Date:  09/30/2000. 

Authorization 

Public  Health  Service  Act,  Title  Vn. 
Sectioti  766,  42  U.S.C.  295a. 

Purpose 

The  yoal  of  the  Public  Health  Training 
Centensj  Grant  Program  is  to  improve  the 
Nation's  public  health  system  by 
strengthening  the  technical,  scientific, 
managjBtial  and  leadership 
competencies  and  capabilities  of  the 
current  land  futiu«  public  health 
workf(^ice.  Emphasis  is  placed  on 
developing  the  existing  public  health 
workfc^^e  as  a  foimdation  for  improving 
the  infi^tructiu*e  of  the  public  health 
system  and  helping  achieve  the  Healthy 
People;  2010  Objectives.  With  respect  to 
a  publiQ  health  training  center, 
applic^ts  must  agree  to:  (1)  Specifically 
designee  a  geographic  area,  including 
medic^ly  underserved  populations, 
e.g.,  elisrly,  immigrants/refugees, 
disadv  mtaged,  to  be  served  by  the 


Center  that  shall  be  in  a  location 
removed  from  the  main  location  of  the 
teaching  facility  of  the  school 
participating  in  the  program  with  such 
Center;  (2)  assess  the  public  health 
personnel  needs  of  the  area  to  be  served 
by  the  Center  and  assist  in  the  planning 
and  development  of  training  programs 
to  meet  such  needs;  (3)  establish  or 
strengthen  field  placements  for  students 
in  public  or  nonprofit  private  public 
health  agencies  or  organizations;  and  (4) 
involve  faculty  members  and  students 
in  collaborative  projects  to  enhance 
public  health  services  to  medically 
underserved  communities. 

Eligibility 

Eligible  applicants  include  accredited 
schools  of  public  health  or  other  public 
or  nonprofit  private  institutions 
accredited  for  the  provision  of  graduate 
or  specialized  training  in  public  health. 

Fimding  Priorities  and/or  Preferences 

In  awarding  grants  or  contracts  under 
this  authority,  the  Secretary  shall  give 
preference  to  accredited  schools  of 
public  health. 

Special  Considerations 

Special  consideration  will  be  given  to 
qualified  applicants  who  support  the 
"Kids  Into  Health  Careers"  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  £md 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  simuner  enrichment, 
and  college  visits. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  Competition 

$3,000,000. 
Estimated  Number  of  Awards 

10. 
Estimated  Project  Period 

5  Years. 
For  Programmatic  Questions 

Contact  Person:  Ronald  Merrill. 
Phone  Number:  1-301-443-3460. 
E-mail:  rmerrill@hrsa.gov. 

-  Geriatric  Education  Centeis 


To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  12/09/1999. 
Projected  Award  Date:  06/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  VII, 
Section  753(a),  42  U.S.C.  294c. 

Purpose 

Grants  are  given  to  support  the 
development  of  collaborative 
arrangements  involving  several  health 
professions  schools  and  health  care 
facilities.  Geriatric  Education  Centers 
facilitate  training  of  health  professional 
faculty,  students,  and  practitioners  in 
the  diagnosis,  treatment,  and  prevention 
of  disease,  disability,  and  other  health 
problems  of  the  aged.  Health 
professionals  include  allopathic 
physicians,  osteopathic  physicians, 
dentist,  optometrists,  podiatrists, 
pharmacists,  nurse  practitioners, 
physicians  assistants,  chiropractors, 
clinical  psychologists,  healdi 
administrators,  and  other  allied  health 
professionals.  Projects  supported  undm 
these  grants  must  offer  training 
involving  four  or  more  health 
professions,  one  of  which  must  be 
allopathic  or  osteopathic  medicine,  and 
must  address  one  or  more  of  the 
following  statutory  purposes:  (a) 
Improve  the  training  of  health 
professionals  in  geriatrics,  including 
geriatric  residencies,  traineeships,  or 
fellowships;  (b)  develop  and 
disseminate  curricula  relating  to  the 
treatment  of  the  health  problems  of 
elderly  individuals;  (c)  support  training 
and  retraining  of  faculty  to  provide 
instruction  in  geriatrics;  (d)  support 
continuing  education  of  health 
professionals  who  provide  geriatric  care; 
and  (e)  provide  students  with  clinical 
training  in  geriatrics  in  nursing  homes, 
chronic  and  acute  disease  hospitals, 
ambulatory  care  centers,  and  senior 
centers. 

EligibiUty 

Grants  may  be  made  to  accredited 
health  professions  schools  as  defined  by 
Section  799B(1 )  of  the  Public  Health 
Service  Act,  or  programs  for  the  training 
of  physicians  assistants  as  defined  by 
Section  799B(3),  or  schools  of  allied 
health  as  defined  in  Section  799B(4),  or 
schools  of  nursing  as  defined  by  Section 
801(2). 


CFDA  Number:  93.969. 

Application  Availability:  10/09/1999. 


Funding  Priorities  and/or  Preferences — 

Statutory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
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Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  focus  of 
serving  residents  of  medically 
underserved  communities;  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
prefiarence  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

So  mat  new  applicants  may  compete 
equitably,  a  preierence  will  be  given  to 
those  new  programs  that  meet  at  least 
four  of  the  criteria  described  in  Section 
791(c)(3)  of  the  Public  Health  Service 
Act  concerning  medically  underserved 
communities  and  populations. 

A  fimding  prionty  will  be  given  to 
qualified  applicants  who  provide 
community-based  training  experiences 
designed  to  improve  access  to  health 
care  services  in  underserved  areas.  This 
will  include  being  responsive  to 
population  groups  addressed  in  the 
President's  Executive  Orders  12876, 
12900  and  13021.  These  will  include 
such  applicants  as  Hispanic  Serving 
Institutions,  Historically  Black  Colleges 
and  Universities,  and  Tribal  Colleges 
and  Universities  serving  Native 
Americans. 

Special  Ccmsiderations 

Special  consideration  will  be  given  to 
qualified  applicants  who  support  the 
"Kids  Into  Health  Careers"  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  {2)  promote 
rigoroiis  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  counseling,  after 
school  programs,  simuner  enrichment, 
and  college  visits. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this  Competition 

$1,885,000. 
Estimated  Number  of  Awards 

9-12. 
Estimated  Project  Period 

Up  to  5  Years. 
For  Programmatic  Questions 

Contact  Person:  Diane  Hanner. 


Phone  Number:  1-301-598-6887. 
E-mail:  dhannei®hrsa.gov. 

Geriatric  Training  Regarding  Physicians 
and  Dentists 

CFDA  Number:  93.156. 

Application  Availability:  10/09/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 

After  September  12,  the  new  toll  free 
number  will  be  1-877-HRSA  (4772)- 
123. 

Application  Deadline:  12/09/1999. 
Projected  Award  Date:  06/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  VII, 
Section  753(b).  42  U.S.C.  294c. 

Purpose 

Grants  are  given  for  faculty  training 
projects  in  geriatric  medicine  and 
dentistry,  llie  purpose  of  this  grant 
program  is  to  provide  support, 
including  fellowships,  for  geriatric 
training  projects  to  train  physicians, 
dentists  and  behavioral  and  mental 
health  professionals  who  plan  to  teach 
geriatric  medicine,  geriatric  behavioral 
or  mental  health,  or  geriatric  dentistry. 
Projects  supported  under  these  grants 
must  offer  a  one-year  retraining  program 
in  geriatrics  for:  (a)  Physicians  who  are 
faculty  members  in  departments  of 
internal  medicine,  family  medicine, 
gynecology,  geriatrics,  and  behavioral  or 
mental  health  at  schools  of  medicine 
and  osteopathic  medicine;  dentists  who 
are  faculty  members  at  schools  of 
dentistry  or  at  hospital  departments  of 
dentistry;  and  behavioral  or  mental 
health  professionals  who  are  faculty 
members  in  departments  of  behavioral 
or  mental  health;  and  (b)  a  two-year 
internal  medicine  or  family  medicine 
fellowship  program  which  provides 
emphasis  in  geriatrics,  which  shall  be 
designed  to  provide  training  in  clinical 
geriatrics  and  geriatrics  research  for. 
physicians'who  have  completed 
graduate  medical  education  programs  in 
internal  medicine,  family  medicine, 
behavioral  or  mental  health,  neurology, 
gynecology,  or  rehabilitation  medicine; 
dentists  who  have  demonstrated  a 
commitment  to  an  academic  career  and 
who  have  completed  postdoctoral, 
dental  training,  including  postdoctoral 
dental  education  programs  or  who  have 
relevant  advanced  training  or 
experience;  and  behavioral  or  mental 
health  professionals  who  have 
completed  graduate  medical  education 
programs  in  behavioral  or  mental 
health. 


Eligibility 

Grants  may  be  made  to  accredited 
public  or  private  nonprofit  schools  of 
medicine,  schools  of  osteopathic 
medicine,  teaching  hospitals,  or 
graduate  medical  education  programs. 
Two-year  fellowship  programs  must  be 
under  the  programmatic  control  of  a 
graduate  medical  education  program  in 
internal  medicine  or  family  medicine 
(including  osteopathic  general  practice). 
The  1-year  retraining  program  shall  be 
based  in  a  graduate  medical  education 
program  in  internal  medicine  or  family 
medicine  or  in  a  department  of 
geriatrics  or  psychiatry. 

Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  791(a)  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  any  qualified  applicant  that:  (A) 
Has  a  high  rate  for  placing  graduates  in 
practice  settings  having  the  focus  of 
serving  residents  of  medically 
imderserved  communities;  or  (B)  during 
the  two-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  This  statutory  general 
preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

So  that  new  applicants  may  compete 
equitably,  a  preference  will  be  given  to 
those  new  programs  that  meet  at  least 
four  of  the  criteria  described  in  Section 
791(c)(3)  of  the  Public  Health  Service 
Act  concerning  medically  imderserved 
communities  and  populations. 

A  funding  priority  will  be  given  to 
qualified  applicants  who  provide 
community-based  training  experiences 
designed  to  improve  access  to  health 
care  services  in  underserved  areas.  This 
will  include  being  responsive  to 
population  groups  addressed  in  the 
President's  Executive  Orders  12876, 
12900  and  13021.  These  will  include 
such  applicants  as  Hispanic  Serving 
Institutions,  Historically  Black  Colleges 
and  Universities,  and  Tribal  Colleges 
and  Universities  serving  Native 
Americans. 

Special  Considerations 

Special  consideration  will  be  given  to 
qualified  applicants  who  support  the 
"Kids  Into  Health  Careers"  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
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rigorous  academic  course  work  to 
prepaif  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoiling,  tutoring,  counseling,  after 
school  programs,  summer  enrichment, 
and  coUege  visits. 

Review  Criteria 

Fim  4  criteria  are  included  in  the 
applic^onkit. 

Estimsied  Amount  of  This  Competition 

$1,200,000. 
Estimi  led  Number  of  Awards 

4. 
Estim^l  ed  Project  Period 

5  YeiiTS. 
For  Pr  Krammatic  Questions 

Convict  Person:  Barbara  Broome. 
Photw  Number:  1-301-443-6887. 
E-mail:  bbroome@hrsa.gov. 

Health  Administration  Traineeships 
and  Special  Projects 

CFlM  Number:  93.962. 

Application  Availability:  08/06/1999. 

To  Obrain  This  Application  Kit 

ConiAct:  1-888-333-HRSA  until 
Septei^r  12, 1999. 

After  September  12,  the  new  toll  free 
nuniher  will  be  1-877-HRSA  (4772)- 

123. \  . 

Appl\cation  Deadline:  10/15/1999. 
Pmj^ed  Award  Date:  07/01/2000. 

ation 

ij:  Health  Service  Act,  Title  Vn, 
769.  42  U.S.C.  295d. 


;  are  awarded  to  support  eligible 
studen^f  enrolled  in  accredited  graduate 
prograi^s  in  health  administration, 
hospit^  administration,  or  health  policy 
analysis  and  planning,  and  to  assist  in 
the  development  or  improvement  of 
prograo^s  to  prepare  students  for 
employment  with  public  or  nonprofit- 
privat^  Entities. 


Eligibiiit 

Eligible  applicants  are  State  or  local 
govermnents  (that  have  in  effect 
preventive  medical  and  dental  public 
health  Residency  programs)  or  public  or 
nonprofit  private  educational  entities 
(including  graduate  schools  of  social 
work  afid  business  schools  that  have 
health  hianagement  programs)  that  offer 
a  graduate  program  in  health 
administration,  hospital  administration 
or  healtlh  policy  analysis  and  planning 
accredited  by  the  Accrediting 
CommijslBion  on  Education  in  Health 
Service^  Administration.  Applicants 


must  assiu^  that,  in  providing 
traineeships,  priority  will  be  given  to 
students  who  demonstrate  a 
commitment  to  employment  with  public 
or  nonprofit  private  entities  in  health 
administration  and  management. 

Funding  Priorities  and/or  Preferences 

Preference  will  be  given  to  qualified 
applicants  meeting  the  following 
conditions: 

1.  Not  less  than  25  percent  of  the 
graduates  of  the  applicant  are  engaged 
in  full-time  practice  settings  in 
medically  underserved  communities; 

2.  The  applicant  recruits  and  admits 
students  firom  medically  underserved 
communities: 

3.  For  the  purpose  of  training 
students,  the  applicant  has  established 
relationships  with  public  and  nonprofit 
providers  of  health  care  in  the 
community  involved;  and 

4.  In  training  students,  the  applicant 
emphasizes  employment  with  public  or 
nonprofit  private  entities.  » 

Special  Considerations 

Special  consideration  will  be  given  to 
qualified  applicants  who  support  the 
"Kids  Into  Health  Careers"  initiative  by 
establishing  linkages  with  one  or  more 
elementary,  middle  or  high  schools  with 
a  high  percentage  of  minority  and 
disadvantaged  students  to:  (1)  Inform 
students  and  parents  about  health 
careers  and  financial  aid  to  encourage 
interest  in  health  careers;  (2)  promote 
rigorous  academic  course  work  to 
prepare  for  health  professions  training; 
or  (3)  provide  support  services  such  as 
mentoring,  tutoring,  coimseling,  after 
school  programs,  siunmer  enrichment, 
and  college  visits. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 
$1,044,600. 

Estimated  Number  of  Awards 

55. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  Thomas  H.  Perez. 
Phone  Number:  1-301-443-3231. 
E-mail:  tperez@hrsa.gov. 

Nursing  Workforce  Diversity  Grants 

CFDA  Number:  93.1 78 A. 
Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contort:  1-888-333-HRSA  until 
September  12, 1999. 


After  September  12,  the  new  toll  five 
number  will  be  1-877-HRSA  (4772)- 
123. 

Application  Deadline:  12/17/1999. 
Projected  Award  Date:  04/30/2000. 

Authorization 

Public  Health  Service  Act,  Title  VIII, 
Section  821,  42  U.S.C.  296m. 

Purpose 

Grants  are  awarded  to  increase 
nursing  education  opportunities  for 
individuals  who  are  from  disadvantaged 
backgrounds  (including  racial  and 
ethnic  minorities  under-represented 
among  registered  niu-ses)  by  providing 
student  scholarships  or  stipends,  pre- 
entry  preparation,  and  retention 
activities. 

Eligibility 

Eligible  applicants  are  schools  of 
niu-sing,  nursing  centers,  academic 
health  centers.  State  or  local 
govenmients  and  other  public  or  private 
nonprofit  entities. 

Fimding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  805  of  the  Public 
Health  Service  Act,  preference  shall  be 
given  to  applicants  with  projects  that 
will  substantially  benefit  rural  or 
underserved  populations,  or  help  meet 
public  health  nursing  needs  in  State  or 
-  local  health  departments. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$1,300,000. 
Estimated  Number  of  Awards 

8. 
Estimated  Project  Period 

3  Years. 
For  Progranunatic  Questions 

Contact  Person:  Emell  Spratley. 
Phone  Number:  1-301-443-5763. 
E-mail:  espratley@hrsa.gov. 

Basic  Nurse  Education  and  Practice 
Grants 

CFDA  Number:  93. 359 A. 
Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772- 

123. 

Application  Deadline:  02/22/2000. 
Projected  Award  Date:  06/30/2000. 
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Authorization 

Public  Health  Service  Act,  Title  Vm, 
Section  831 ,  42  U.S.C.  2g6p. 

Purpose 

Grants  are  awarded  to  enhance  the 
educational  mix  and  utilization  of  the 
basic  nursing  workforce  by 
strengthening  programs  that  provide 
basic  nurse  education,  such  as  through: 
(1)  Establishing  or  expanding  musing 
practice  arrangements  in 
noninstitutional  settings  to  demonstrate 
methods  to  improve  access  to  primary 
health  care  in  medically  imderserved 
commimities;  (2)  providing  care  for 
underserved  populations  and  other 
high-risk  groups  such  as  the  elderly, 
individuals  with  HIV-AIDS,  substance 
abusers,  the  homeless,  and  victims  of 
domestic  violence:  (3)  providing 
managed  care,  quality  improvement, 
and  other  skills  needed  to  practice  in 
existing  and  emerging  organized  health 
care  systems;  (4)  developing  cultural 
competencies  among  nurses;  (5) 
expanding  the  enrollment  in 
baccalaureate  nursing  programs;  (6) 
promoting  career  mobility  for  nursing 
personnel  in  a  variety  of  training 
settings  and  cross  training  or  specialty 
training  among  diverse  population 
groups;  or  (7)  providing  education  for 
informatics,  including  distance  learning 
methodologies. 

Eligibility 

Eligible  applicants  for  piuposes  one 
and  five  are  schools  of  nursing.  Eligible 
applicants  for  purposes  two,  three,  four, 
six,  and  seven  are  schools  of  nursing, 
nursing  centers,  academic  health 
centers.  State  or  local  govenunents  and 
other  public  or  private  nonprofit 
entities. 

Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  805  of  the  Public 
Health  Service  Act,  preference  shall  be 
given  to  applicants  with  projects  that 
wiU  substantially  benefit  rural  or 
underserved  populations,  or  help  meet 
public  health  nursing  needs  in  State  or 
local  health  departments. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amovmt  of  This  Competition 

$3,800,000. 
Estimated  Number  of  Awards 

19. 
Estimated  Project  Period 

3  Years. 


For  Programmatic  Questions 

Contact  Person:  Angela  Martinelli. 
Phone  Number:  1-301^43-6333. 
E-mail:  amartinelli@hrsa.gov. 

Public  Health  Nursing  Experiences  in 
State  and  Local  Health  Departments  for 
Baccalaureate  Nursing  Students 

CFDA  Number:  93.359B. 
Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  11/01/1999. 

Application  Deadline:  11/17/1999. 

Projected  Award  Date:  03/31/2000. 

Authorization 

Public  Health  Service  Act,  Title  Vm, 
Section  831, 42  U.S.C.  296p. 

Purpose 

The  purpose  of  this  request  for 
applications  is  to  provide  seed  money  to 
assist  eligible  entities  to  strengthen  the 
public  health  nursiag  practice  clinical 
experience  (practicimi)  component  of 
the  baccalaureate  nursing  program. 
Funds  may  be  used  to  assist  the 
applicant  to  plan,  implement,  and 
evaluate  a  public  health  nursing 
practice  experience  that  will  expose 
students  to:  (1)  Selected  core  functions 
of  public  health  (assessment,  policy 
development,  and  assurance)  and 
essential  services;  (2)  the  mission  of  the 
State  and/or  local  health  departments; 
and  (3)  how  a  variety  of  public  health 
practitioners  function  as  a  team  in 
promoting,  protecting,  and  maintaining 
the  public's  health.  This  plan  may  be 
implemented  with  a  small  number  of 
baccalaureate  nursing  students. 

Eligibility 

Eligible  applicants  are  schools  of 
nursing  and  State  or  local  governments. 

Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  805  of  the  Public 
Health  Service  Act,  preference  will  be 
given  to  applicants  with  projects  that 
will  substantially -benefit  rural  or 
underserved  populations,  or  help  meet 
public  health  nursing  needs  in  State  or 
local  health  departments. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$250,000. 


Estimated  Number  of  Awards 
10. 

Estimated  Project  Period 

1  year. 
For  Programmatic  Questions 

Contact  Person.-'Joan  Weiss,  PhD,  RN, 
CRNP. 

Phone  Number:  1-301-443-5486. 

E-mail:  jweiss@hrsa.gov. 

Technical  Assistance  Conference  Call: 
October  4, 1999. 

To  participate  in  the  conference  call 
or  for  additional  information  contact 
Joan  Weiss  at  301-443-5486;  by  fax  at 
1-301-443-8586  or  E-mail  at 
jweiss@hrsa.gov.  Please  indicate  intent 
to  submit  an  application  by  E-mail, 
phone  or  fax  to  Joan  Weiss,  PhD,  RN, 
CRNP. 

Advanced  Education  Nursing  Grants 

CFDA  Number:  93.299A. 
Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contact:  l-«88-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  five 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  01/28/2000. 

Projected  Award  Date:  06/30/2000. 

Authorization 

PuWic  Health  Service  Act,  Title  Vfll, 
Section  811,  42  U.S.C.  296). 

Purpose 

Grants  are  awarded  to  eligible 
institutions  for  projects  that  support  the 
enhancement  of  advanced  nursing 
education  and  practice.  For  the  purpose 
of  this  section,  advanced  education 
nurses  means  individuals  trained  in 
advanced  degree  programs  including 
individuals  in  combined  RN  to  Master's 
degree  programs,  post-nursing  Master's 
certificate  programs,  or  in  the  case  of 
nurse  midwives,  in  certificate  programs 
in  existence  on  November  12, 1998,  to 
serve  as  nurse  practitioners,  clinical 
nurse  specialists,  nurse  midwives,  nurse 
anesthetists,  nurse  educators,  nurse 
administrators  or  public  health  nurses. 

Eligibility 

Eligible  applicants  are  schools  of 
nursing,  academic  health  centers,  and 
other  public  or  private  nonprofit 
entities. 

Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  805  of  the  Public 
Health  Service  Act,  preference  shall  be 
given  to  applicants  with  projects  that 
will  substantially  benefit  rural  or 
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nves,  nurse 
,  nurse 
th  nurses. 


imder^^rved  populations  or  help  meet 
publicj  nealth  nursing  needs  in  State  or 
local  ocalth  departments. 

Review  Criteria 

Fin^lj  criteria  are  included  in  the 
applicnion  kit. 

Estimated  Amount  of  This  Competition 

$16,000,000. 
Estimatjed  Number  of  Awards 

75. 

Estime  tjed  Project  Period 

3  Years. 
For  Pn  )grammatic  Questions 

Con^qct  Person:  Joan  Weiss. 
Photie  Number:  1-301-443-6333. 
E-mpifl:  jweiss@hrsa.gov. 

Advanded  Education  Nursing 
Traind^hip  Gmnts 

CFDA  Number:  93.299B. 
Application  Availability:  08/06/1999. 

To  Objiin  This  Application  Kit 

ConiAct:  1-888-333-HRSA  until 
Septeiiiber  12, 1999. 
After  September  12,  the  new  toll  free 

nunmer  will  be  1-877-HRSA  (4772)- 

123.\l 

Application  Deadline:  12/03/1999. 
ProjHted  Award  Date:  04/28/2000. 

Authoijj  zation 

PubUfc  Health  Service  Act,  Title  VIII, 
SectioA  811.  42  U.S.C.  296j. 

Purposjf 

Granjt  s  are  awarded  to  eligible 
institu^  ons  to  meet  the  cost  of 
traineeiships  for  individuals  in  advanced 
nursing  education  programs. 
Traineeships  are  awarded  to  individuals 
by  participating  educational  institutions 
offering  Master's  and  doctoral  degree 
prograikls,  combined  RN  to  Master's 
degree  programs,  post-nursing  Master's 
certificp|te  programs,  or  in  the  case  of 
nurse  ijudwives,  certificate  programs  in 
existenoe  on  November  12, 1998  to 
serve  a^jnurse  practitioners,  clinical 
nurse  s|)ecialists,  nurse  midwives,  nurse 
anesthetists,  nurse  educators,  niu^e 
administrators  or  public  health  muses. 
The  traineeship  program  is  a  formula 
prograit^  and  all  eligible  schools  will 
receive  Awards. 

Fimding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  805  of  the  Public 
Health  Service  Act,  preference  shall  be 
given  t(;)  applicants  with  projects  that 
will  substantially  benefit  rural  or 
imders^rved  popi^ations,  or  help  meet 
public  health  nursing  needs  in  State  or 
local  h(  N  ilth  departments. 


Special  Considerations 

Traineeships  for  individuals  in 
advanced  education  programs  are 
provided  under  Section  811(a)(2)  of  the 
Public  Health  Service  Act.  A  statutory 
special  consideration,  as  provided  for  in 
Section  811(f)(3)  of  the  PHS  Act.  will  be 
given  to  an  eligible  entity  that  agrees  to 
expend  the  award  to  train  advanced 
education  muses  who  will  practice  in 
health  professional  shortage  areas 
designated  under  Section  332  of  the 
PHS  Act. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Eligible  Organizations 

Eligible  applicants  are  schools  of 
nursing,  academic  health  centers,  and 
other  public  or  private  nonprofit 
entities. 

Estimated  Amoimt  of  This  Competition 
$15,698,000  for  traineeship  awards. 

Number  of  Expected  Awards 
280. 

Expected  Project  Period 

1  Year. 

For  Programmatic  Questions 

Contact  Person:  Marcia  Starbecker. 
Phone  Number:  301-443-6333. 
E-mail:  mstarbecker@hrsa.gov. 

Advanced  Education  Nursing — Nurse 
Anesthetist  Traineeship  Grant  Program 

CFDA  Number:  93. 299C. 
Application  Availability:  08/06/1999. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  12/03/1999. 

Projected  Award  Date:  04/28/2000. 

Authorization 

Public  Health  Service  Act.  Title  VIII, 
Section  811,  42  U.S.C.  296j. 

Purpose 

Grants  are  awarded  to  eligible 
institutions  for  projects  that  support 
traineeships  for  licensed  registered 
nurses  enrolled  as  full-time  students 
beyond  the  twelfth  month  of  study  in  a 
Master's  nurse  anesthesia  program.  The 
traineeship  program  is  a  formula 
program  and  all  eligible  entities  will 
receive  awards. 

Eligible  Organization 

Eligible  applicants  are  schools  of 
nursing,  academic  health  centers,  and 


other  public  and  private  nonprofit 
institutions  which  provide  registered 
nurses  with  full-time  nurse  anesthetist 
education  and  have  evidence  of  earned 
pre-accreditation  or  accreditation  status 
from  the  American  Association  of  Nurse 
Anesthetists  (AANA)  Council  on 
Accreditation  of  Nurse  Anesthesia 
Educational  Programs. 

Funding  Priorities  and/or  Preferences 

Statutory  Funding  Preference:  As 
provided  in  Section  805  of  the  Public 
Health  Service  Act,  preference  shall  be 
given  to  applicants  with  projects  that 
will  substantially  benefit  nutd  or 
underserved  populations  or  help  meet 
public  health  nursing  needs  in  State  or 
local  health  departments. 

Special  Considerations 

Traineeships  for  individuals  in 
advanced  education  programs  are 
provided  imder  Section  811(a)(2)  of  the 
Public  Health  Service  Act.  A  statutory 
special  consideration,  as  provided  for  in 
Section  811(f)(3)  of  the  PHS  Act,  will  be 
given  to  an  eligible  entity  that  agrees  to 
expend  the  award  to  train  advanced 
education  nurses  who  will  practice  in 
health  professional  shortage  areas 
designated  under  Section  332  of  the 
PHS  Act. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amoimt  of  This  Competition 
$1,200,000. 

Number  of  Expected  Awards 
70. 

Estimated  Project  Period 
lYear. 

For  Programmatic  Questions 

Contact  Person:  Marcia  Starbecker. 
Phone  Number:  1-301-443-6333. 
E-mail:  mstarbecker@hrsa.gov. 

Advancement  of  Telehealth  » 

Rural  Telemedicine  Grant  Program 

CFDA  Number:  93.211. 

Application  Availability:  12/01/1999. 

To  Obtain  an  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12.  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Letter  of  Intent  Deadline:  01/31/2000. 
Application  Deadline:  03/01/2000. 
Projected  Award  Date:  08/31/2000. 

Authorization 

Pubhc  Health  Service  Act.  Title  III. 
Section  330A,  42  U.S.C.  254c. 
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Piupose 

To  demonstrate  how  telemedicine/ 
telehealth  can  be  used  as  a  tool  in 
developing  integrated  systems  of  health 
care,  improving  access  to  health  services 
for  rural  citizens  and  reducing  the 
isolation  of  rural  health  care 
practitioners,  and  to  collect  information 
for  the  systematic  evaluation  of  the 
feasibility,  costs,  appropriateness  and 
acceptability  of  rural  telemedicine/ 
telehealth.  Grantees  may  not  use  in 
excess  of  40  percent  of  their  Federal 
grant  funds  each  year  for  the  purchase 
or  lease  and  installation  of  equipment 
(i.e.,  equipment  used  inside  the  health 
care  facility  or  home  for  providing 
telehealth  services  such  as  codecs, 
cameras,  monitors,  computers, 
multiplexers,  etc.).  Grantees  may  not 
use  Federal  funds  to  purchase  or  install 
transmission  equipment  (i.e., 
microwave  towers,  large  satellite  dishes, 
amplifiers,  or  laying  of  telephone  or 
cable  lines).  Grantees  may  not  use 
Federal  funds  to  build  or  acquire  real 
property  or  for  construction  except  to 
the  extent  that  such  funds  are  used  for 
minor  renovations  related  to  the 
installation  of  telemedicine/telehealth 
equipment.  No  more  than  20  percent  of 
the  amoimts  provided  imder  the  grants 
can  be  used  to  pay  for  the  indirect  costs 
associated  with  carrying  out  the 
activities  of  the  grant. 

Eligibility 

In  general,  any  public  (non-Federal) 
or  private  nonprofit  entity  that  is:  (1)  a 
health  care  provider  and  a  member  of  an 
existing  or  proposed  telemedicine/ 
telehealth  network,  or  (2)  a  consortium 
of  providers  that  are  members  of  an 
existing  or  proposed  telemedicine/ 
telehealth  network.  The  applicant  must 
be  a  legal  entity  capable  of  receiving 
Federal  grant  funds.  The  applicant  may 
be  located  in  either  a  rural  or  urban 
area.  Other  telemedicine  network 
members  may  be  public  or  private, 
nonprofit  or  for-profit.  Health  facilities 
operated  by  a  Federal  agency  may  be 
members  of  the  network  but  not  the 
applicant.  A  telemedicine/telehealth 
network  shall,  at  a  minimum,  be 
composed  of  a  multi-speciality  entity 
that  is  located  in  an  urban  or  rural  area 
which  can  provide  24-hour-a-day 
access,  as  appropriate,  to  a  range  of 
diagnostic,  therapeutic,  ongoing 
management,  preventive,  and 
monitoring  services.  It  must  also  have  at 
least  two  nual  health  care  facilities, 
which  may  include  rural  hospitals 
(fewer  than  100  staffed  beds),  rural 
health  professional  office  practices, 
nual  health  clinics,  rural  community  or 
migrant  health  centers,  rural  publicly- 


funded  mental  health  facilities,  rural 
home  care  agencies,  nual  musing 
homes,  and  rural  school  health 
programs/clinics.  Any  additional 
requirements  based  on  legislative 
changes  will  he  noted  in  the  application 
kit. 

Fimding  Priorities  and/or  Preferences 

Fiuiding  preferences  are  included  in 
the  application  kit. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amoimt  of  This  Competition 

$8,000,000. 
Estimated  number  of  awards 

25. 
Estimated  Project  Period 

3  Years. 
For  Programmatic  Questions 

Contact  Person:  Cathy  Wasem  or  Amy 
Barkin. 

Phone  Number  1-301-443-0447. 

E-mail:  cwasem@hrsa.gov  or 
abarkin@hrsa.gov. 

Note  to  Potential  Applicants 

The  Office  for  the  Advancement  of 
Telehealth  anticipates  announcing  a 
similar  telemedicine/telehealth  program 
for  urban  underserved  and  hard-to-reach 
populations  in  December  1999,  subject 
to  the  availability  of  funds. 

Other  HRSA  Programs 

Faculty  Loan  Repayment  Program 
(FLRP) 

CFDA  Number:  93.923. 

Application  Availability:  01/03/2000. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  03/31/2000. 

Projected  Award  Date:  09/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  VII, 
Section  738(a),  42  U.S.C.  293b. 

Purpose 

The  FLRP  encourages  expansion  of 
disadvantaged  representation  in  health 
professions  faculty  positions.  The 
program  provides  loan  repayment,  in 
amounts  not  to  exceed  $20,000  for  each 
year  of  service,  for  individuals  fit>m 
disadvantaged  backgrounds  who  agree 
to  serve  as  members  of  the  faculties  of 
eligible  health  professions  and  nursing 


schools.  Each  recipient  of  loan 
repayment  must  agree  to  serve  as  a 
faculty  member  for  at  least  2  years. 

Eligibility 

Schools  of  medicine,  osteopathic 
medicine,  dentistry,  veterinary 
medicine,  optometry,  podiatric 
medicine,  pharmacy,  public  health, 
allied  health,  nursing  and  graduate 
programs  in  behavioral  and  mental 
health  are  eligible  to  apply. 

An  individual  is  eligible  to  compete 
for  participation  in  the  FLRP  if  the 
individual  is  from  a  disadvantaged 
background  and:  (1)  Has  a  degree  in 
medicine,  osteopathic  medicine, 
dentistry,  nursing,  or  another  health 
profession;  (2)  is  enrolled  in  an 
approved  graduate  training  program  in 
one  of  the  health  professions  listed 
above;  or  (3)  is  enrolled  as  a  full-time 
student  in  an  accredited  (as  determined 
by  the  Secretary)  school  listed  above 
and  is  in  the  final  year  of  training 
leading  to  a  degree  from  an  eligible 
school. 

Funding  Priorities  and/or  Preferences 

None. 

Special  Considerations 

Special  consideration  virill  be  given  to 
the  extent  to  which  the  individual  meets 
the  intent  of  the  program  to  expand 
disadvantaged  representation  in  health 
professions  facidty  positions. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 

$800,000. 
Estimated  Number  of  Awards 

25. 
Estimated  Project  Period 

Not  less  than  2  Years. 

For  Programmatic  Questions 

Contact  Person:  Jeff  Potts. 
Phone  Number:  1-301-443-1700. 
E-mail:  bflrp info@hrsa.gov. 

Scholarships  for  Disadvantaged 
Students  (SDS) 

CFDA  Number:  93.925. 

Application  Availability:  02/01/2000. 

To  Obtain  an  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12.  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  03/15/2000. 

Projected  Award  Date:  05/31/2000. 
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c  Health  Service  Act,  Title  VII, 
737. 42  U.S.C.  293a. 


Purpopi 

TheiSDS  program  contributes  to  the 
diversii  y  of  the  health  professions 
student  and  practitioner  populations. 
The  pt(igram  provides  funding  to 
eligiblei  health  professions  and  nursing 
school^  to  be  used  for  scholarships  to 
students  from  disadvantaged 
backgrounds  who  have  financial  need 
for  scholarships  and  are  enrolled,  or 
accepted  for  enrollment,  as  full-time 
studenjtjs  at  the  eligible  schools. 

Eligibility 

(1)  SHJhools  of  allopathic  medicine, 
osteop^^l^c  medicine,  dentistry, 
optometry,  pharmacy,  pediatric 
mediciike,  veterinary  medicine,  public 
health]  piusing,  chiropractic,  graduate 
prograiUs  in  behavioral  and  mental 
healthy  physician  assistants,  or  allied 
health  are  eligible  to  apply;  and  (2) 
school$|  with  a  program  for  recruiting 
and  retaining  students  from 
disadvBfitaged  backgrounds,  including 
studentk  who  are  members  of  racial  and 
ethnic  minority  groups. 

Funding  Priorities  and/or  Preferences 

An  applicant  must  provide  assurances 
that  prejFerence  in  providing 
scholaff hips  will  be  given  to  students 
for  whokn  the  costs  of  attending  the 
schools  would  constitute  a  severe 
financiial  hardship  and  to  former 
recipients  of  Exceptional  Financial 
Need  and  Financial  Assistance  for 
Disadvantaged  Health  Professions 
Stude^t^  Scholarships. 

Fimding  Priorities  and/or  Preferences 

A  pr^Qrity  will  be  given  to  eligible 
entities  that  are  health  professions  and 
muring  ^chools  based  on  the  proportion 
of  grad|iating  students  going  into 
primary  care,  the  proportion  of  imder- 
represejr^ted  minority  students,  and  the 
propor^i  on  of  graduates  working  in 
medicajl  y  underserved  communities. 

Review)  [Criteria 

Titeria  are  included  in  the 
on  kit. 

Amount  of  This  Competition 
6,000. 

Number  of  Awards 


Estimatje  d  Project  Period 
1  Ye4i. 


Pro;rammai 


For 
Castle. 


tic  Questions 
Person:  Angie  Lacy  or  Andrea 


Phone  Number:  1-301-443-4776. 
E-mail:  dpolicy@hrsa.gov. 

Nursing  Education  Loan  Repayment 
Program 

CFDA  Number:  93.908. 

Application  Availability:  03/01/2000. 

To  Obtain  This  Application  Kit 

Contact:  1-888-333-HRSA  until 
September  12, 1999. 
After  September  12,  the  new  toll  free 

number  will  be  1-877-HRSA  (4772)- 

123. 

Application  Deadline:  05/01/2000. 
Projected  Award  Date:  09/01/2000. 

Authorization 

Public  Health  Service  Act,  Title  Vin, 
Section  846, 42  U.S.C.  297m. 

Purpose 

Under  the  Nursing  Education  Loan 
Repayment  Program  (NELRP),  registered 
nurses  are  offered  the  opportunity  to 
enter  into  a  contractual  agreement  with 
the  Secretary,  imder  which  the  Public 
Health  Service  agrees  to  repay  up  to  85 
percent  of  the  nurse's  indebtedness  for 
nursing  education  loans.  In  exchange, 
the  nurse  agrees  to  serve  for  a  specified 
period  of  time  in  certain  types  of  health 
facilities  identified  in  statue. 

Eligibility 

Applicants  must  have  completed  all 
of  their  training  requirements  for 
registered  nursing  and  be  licensed  prior 
to  beginning  service.  Individuals 
eligible  to  participate  must:  (a)  Have 
received,  prior  to  the  start  of  service,  a 
baccalaureate  or  associate  degree  in 
nursing;  (b)  Have  unpaid  education 
loans  obtained  for  nurse  training;  (c)  Be 
a  citizen  or  Nation  of  the  U.S.;  (d)  Have 
a  current  unrestricted  license  in  the 
State  in  which  they  intend  to  practice; 
and  (e)  Agree  to  be  employed  for  not 
less  than  two  years  in  a  full-time 
clinical  capacity  in:  (1)  An  Indian 
Health  Service  Health  Center;  (2)  a 
Native  Hawaiian  Health  Center;  (3)  a 
public  hospital  (operated  by  a  State, 
county,  or  local  government);  (4)  a 
health  center  funded  under  Section  330 
of  the  Public  Health  Service  Act 
(including  migrant,  homeless,  and 
public  housing  health  centers);  (5)  a 
rural  health  clinic  (Section  1861  (aa){2) 
of  the  Social  Security  Act);  or  (6)  a 
public  or  nonprofit  private  health 
faciUty  determined  by  the  Secretary  to 
have  a  critical  shortage  of  nurses. 

Estimated  Amoimt  of  This  Competition 

$2,240,000. 
Estimated  Niunber  of  Awards 

200. 


Estimated  Project  Period 
None. 

Funding  Priorities  and/or  Preferences 

In  making  awards  under  this  Section, 
preferences  will  be  given  to  qualified 
applicants  who  have  the  greatest 
financial  need  and  who  agree  to  serve  in 
the  types  of  health  facilities  described 
above  that  are  located  in  geographic 
areas  determined  by  the  Secretary  to 
have  a  shortage  of  and  need  for  muses. 

Review  Criteria 

Awards  are  determined  by  formula. 

For  Programmatic  Questions 

Contact  Person :  Winifred  Lapp . 
Phone  Number:  1-301-594-4400. 
E-mail:  flapp@hrsa.gov. 

HRSA's  Approach  to  Perfonnanoe 
Measurement 

The  Health  Resources  and  Services 
Administration  (HRSA)  is  the  lead 
Federal  agency  in  promoting  access  to 
health  care  services  that  create  and 
improve  the  Nation's  health.  With  a 
statutory  emphasis  on  special  needs, 
imderserved,  and  vulnerable 
populations,  HRSA  mobilizes  its 
bureaus,  programs,  staff  and  partners  to 
assure  access  to  quality  health  care. 

HRSA  is  an  agency  with  multiple 
programs  but  with  a  single  strategic 
goal:  Assure  100%  access  to  health  care 
and  0%  disparities  for  all  Americans. 
We  do  not  rely  solely  on  the  HRSA 
budget  or  even  other  Federal  funding  in 
our  quest  to  meet  our  goal.  Instead,  we 
work  to  establish  alliances  and 
partnerships  with  a  broad  array  of 
organizations  ranging  from  State  and 
local  governments  to  foundations  and 
corporations. 

.  In  order  to  support  our  goal,  HRSA 
has  established  four  strategies: 

•  Eliminate  Barriers  to  Care; 

•  Eliminate  Health  Disparities; 

•  AssureQuality  of  Care;  and 

•  Improve  Public  Health  and  Health 
Care  Systems. 

Within  each  of  these  strategies  there 
are  three  substrategies  to  fully 
implement  them  (see  Model).  We  have 
aligned  our  strategic  plan,  our 
Government  Performance  and  Results 
Act  (GPRA)  measiues,  and  our  budget 
under  these  activities. 

The  GPRA  requires  Federal  agencies 
to  prepare  5-year  Strategic  Plans  setting 
out  long-term  goals  and  objectives, 
Annual  Performance  Plans  committing 
to  short-term  performance  goals,  and 
Annual  Performance  Reports  explaining 
and  documenting  how  effective  the 
Agency's  actions  have  been  at  achieving 
the  stated  goals. 

HRSA  accomplishes  its  mission  by: 
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•  Working  with  States  and 
communities  which  fonn  the  foimdation 
for  developing  integrated  service 
systems  and  the  appropriate  health 
workforce  to  help  assiue  access  to 
essential  high-quality  health  care. 

•  Assming  that  these  systems  take 
into  accounrcultural  and  linguistic 


factors,  geographic  location,  and 
economic  circiunstances. 

•  Assisting  States  and  communities  to 
identify  and  address  unmet  service 
needs  and  workforce  gaps  in  the  health 
care  system. 

•  Promoting  continuous  quality 
improvement  in  health  services  delivery 
and  health  professions  education. 


•  Supporting  iimovative  partnerships 
to  promote  effective,  integrated  systems 
of  care  for  all  population  groups. 

•  Promoting  the  recruitment,  training, 
and  retention  of  a  culturally  and 
linguistically  competent  and  diverse 
health  care  workforce. 


HRSA  GOAL  AND  STRATEGIES 


Strategy  1:  Eliminate  Barriers  to  Care 

•  Increase  utilization  for  underserved 

•  hicrease  Access  Points 

•  Focus  on  target  population 

Strategy  2:  Eliminate  Health  Disparities 

•  Reduce  incidence/prevalence  of 
disease  and  morbidity/mortality 

•  Increase  utilization  for  underserved 
populations 

•  Focus  on  target  populations 

Strategy  3:  Assure  Quality  of  Care 

•  Promote  appropriateness  of  care 

•  Assure  effectiveness  of  care 

•  Improve  customer/patient 
satisfaction 

Strategy  4:  Improve  Public  Health  and 
Health  Care  Systems 

•  Improve  Information  development 
and  dissemination 

•  Promote  education  and  training  of 
the  Public  Health  and  Health  Care 
Workforce 

•  Promote  systems  and  infrastructure 
development 

The  overall  approach  that  HRSA 
follows  is  focused  on: 


Primary  Health  Care  for  the  Poor, 
Uninsured  and  Isolated 

•  HRSA  supports  a  network  of 
primary  care  health  centers  that  deliver 
primary  care — preventing  disease  and 
treating  illness — in  imderserved  areas. 
Each  year,  more  than  9  million 
Americans  receive  care  through  HRSA 
health  centers.  More  than  half  of  those 
receiving  care  are  members  of  working 
families  with  no  health  insurance. 

Health  Care  for  Americans  With  Special 
Health  Care  Needs 

•  A  major  HRSA  focus  is  on  the 
health  of  mothers,  children  and  youth, 
particularly  minority,  low-income  and 
uninsured  individuals  and  families  who 
face  barriers  to  needed  health  services, 
such  as  prenatal  care  and  immunization. 
Through  the  Maternal  and  Child  Health 
Block  Grant,  each  State  assesses  the 
health  care  needs  of  its  pregnant 
women,  children  and  adolescents,  then 
develops  and  implements  a  plan  to  meet 
them. 

•  Ryan  White  CARE  Act  programs  are 
designed  to  help  people  with  HIV/ AIDS 
live  better  and  longer.  Funding  provides 


health  and  support  services  for  under-or 
uninsured  people  with  HIV/ AIDS.  The 
AIDS  Drug  Assistance  Programs  are 
designed  to  make  available  the  latest 
therapeutic  approaches  to  care  for  those 
who  would  not  otherwise  have  access  to 
such  care. 

Training  Health  Professionals  to  Serve 
the  Underserved 

•  HRSA  supports  a  variety  of 
community-based  training  programs  to 
train  the  next  generation  of  physicians, 
nurses  and  other  health  professionals  to 
work  effectively  in  managed  care,  to 
become  productive  members  of  health 
care  teams,  and  to  increase  the 
provision  of  services  in  underserved 
areas. 

Approach  to  Performance  Measurement 

HRSA  has  made  a  strong  effort  to 
build  a  performance  management 
approach  into  the  way  it  conducts  its 
business.  The  agency  structured  the 
development  of  its  internal  strategic 
planning  process  to  be  consistent  with 
the  requirements  of  the  Government 
Performance  and  Results  Act.  The  goals 
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develp^ed  in  the  process  have  guided 
the  development  of  our  Annual 
Perforimance  Plans. 

As  p^  of  that  process,  the  agency 
outlined  the  central  assessment  question 
of  organizational  performance: 

Canlyiis  organization,  with  a  given  set 
of  resdurces,  through  a  series  of  actions 
and  decisions,  produce  outputs  that 
have  the  desired  effects  and  outcomes  to 
benefit  those  it  serves? 

Tecl^cal  assistance  has  been 
provided  to  each  of  the  operating 
compoi^ents  to  enhance  ability  to  define 
performance  goals  and  measures. 

Look  fbr  HRSA  at  the  Following 
Meetiiigs/Conferences 

Association  of  State  and  Territorial 
Health  ijfficials  (ASTHUj  Annual 
Meetii 


Septj^mber  28-October  1, 1999. 
Savaiknah,  Georgia. 
(wwMr.astho.org). 

Association  of  Military  Surgeons  of  the 
United  States  (AMSUS)  106th  Annual 
Meetiri^ 

Nov^tnber  7-12, 1999. 
Ana^im,  California, 
(ww^.amsus.org). 

127th  Ijnnua/  American  Public  Health 
Assocukion  Meeting 

Novthiber  15-18, 1999. 
ChicBJgo,  Illinois. 
(www.apha.org). 

12th  National  HIV/AIDS  Update 
Conferepce 

Mar^i  14-17.  2000. 

San  FVancisco,  California. 

HRSA  Contact:  Steven  Merrill,  1- 
301-4^^2865  or  E-mail 
smerrilli@hrsa.gov. 

Prevenlflon  2000 

Manik  23-26.  2000. 
Atlaiita,  Georgia. 

HRSA  Contact:  Seven  Merrill  1-301- 
443-2865  or  E-mail  smerrill@hrsa.gov. 

17th  Annual  Meeting  of  the  Association 
for  Hec  <kh  Services  Research 

June  25-27,  2000. 

Los  Apgeles,  California. 


(www.ahsr.org). 

National  Association  of  County  and  City 
Health  Officials  (NACCHO)  Annual 
Meeting 

July  14-17,  2000. 

Los  Angeles,  California. 

(www.naccho.org). 

2000  National  Council  of  La  Raza 
Conference 

Specific  dates  and  location  to  be 
announced. 
(www.nclr.org). 

National  Conference  of  State 
Legislatures  26th  Annual  Meeting 

July  16-20.  2000. 
Chicago,  Illinois. 
(www.ncsl.org), 

8th  Annual  National  Association  of 
Local  Boards  of  Health  (NALBOH) 
Conference 

July,  2000. 

Raleigh/Durham,  North  Carolina. 

(www.nalboh.org). 

Association  of  State  and  Territorial 
Health  Officials  (ASTHO)  Annual 
Meeting 

July  16-23,  2000. 

Los  Angeles,  California. 

(www.astho.org). 

HRSA's  Field  Offices 

Northeast  Cluster 

Philadelphia  Field  Office— Field 
Director,  Joseph  Healey,  215-861-4422. 

Boston  Field  Office — ^Assistant  Field 
Director,  Kenneth  Brown,  617-565- 
1482. 

New  York  Field  Office — ^Assistant 
Field  Director,  Ron  Moss,  212-264- 
2664. 

Southeast  Cluster 

Atlanta  Field  Office— Field  Director, 
Ketty  M.  Gonzalez,  404-562-2996. 

Midwest  Cluster 

Chicago  Field  Office — Field  Director, 
Deborah  Willis-Fillinger,  312-353-1715. 

Kansas  City  Field  Office — Assistant 
Field  Director,  HoUis  Hensley,  816- 
426-5296. 


West  Central  Cluster 

Dallas  Field  Office— Field  Director. 
Frank  Cantu,  214-767-3872. 

Denver  Field  Office — Assistant  Field 
Director,  Jerry  Wheeler,  303-844-3203. 

Pacific  West  Cluster 

San  Francisco  Field  Office— Field 
Director,  Thomas  Kring,  415-437-8090. 

Seattle  Field  Office— Assistant  Field 
Director,  Richard  Rysdam  (Acting),  206- 
615-2491. 

World  Wide  Web 

HRSA  Home  Page 

http://www.hrsa.dhhs.gov/. 
DHHS  Home  Page 

http://www.os.dhhs.gov/. 

Grantsnet 

http://www.hhs.gov/progorg/ 
grantsnet/index.html. 

PHS  Grants  Policy  Statement . 

http://www.nih.gov/grants/policy/ 
gps/. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

http://www.gsa.gov/fdac/. 

Code  of  Federal  Regulations 

http :  //www.access  .gpo  .gov/nara/cfr/ 
cfr-table-search.html. 

OMB  Circulars 

http://www.whitehouse.gov/WH/ 
EOP/omb. 

Federal  Register 

http://www.access.gpo.gov/su docs/ 

aces/acesl40.html/. 

•  - 

Healthfinder 

http://www.healthfinder.gov/. 
Fedworld  Information  Network 

http  ://www.  fedworld  .gov/. 
HRSA  Y2K  Site 

http://www.hrsa.gov/y2k comp.htm. 

[FR  Doc.  99-21257  Filed  8-17-99;  8:45  am] 
BUXtHO  CODE  4160-1S-^ 
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DEPARTMENT  OF  ENERGY 

10  CFR  Parts  709, 710,  and  711 
[Dodnt  No.  CH-flM-  99  POLY] 
RtN1992-AA24 

Polygraph  Examination  Ragulation 

agency:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking 
and  public  hearings. 

summary:  The  Department  of  Energy 
(DOE  or  the  Department)  proposes 
regulations  for  the  use  of  polygraph 
examinations  for  certain  DOE  and 
contractor  employees,  applicants  for 
employment,  and  other  individuals 
assigned  or  detailed  to  Federal  positions 
at  DOE.  The  proposed  regulations 
describe  the  categories  of  individuals 
who  would  be  eligible  for  polygraph 
testing  and  controls  for  the  use  of  such 
testing  and  for  prevention  of 
unwarranted  intrusion  into  the  privacy 
of  individuals.  These  regulations  are 
being  proposed  to  comply  with  various 
Executive  Orders  which  require  the 
Department  to  protect  classified 
information.  These  regulations  for  the 
use  of  polygraph  examinations  for 
certain  DOE  and  contractor  employees 
are  intended  to  protect  highly  sensitive 
and  classified  information  and  materials 
to  which  such  employees  have  access. 
This  rulemaking  sJso  proposes 
conforming  changes  to  regulations 
governing  the  Department's  Personnel 
Seciuity  Assurance  Program  and 
Personnel  Assurance  Program. 
DATES:  The  comment  period  for  this 
proposed  rule  will  end  on  October  4, 
1999.  Public  hearings  will  be  held  on: 
September  14, 1999  in  Livermore,  CA 
from  9  a.m.  to  1  p.m.  and  3  p.m.  to  7 
p.m.;  September  16, 1999,  in 
Albuquerque,  NM  from  9  a.m.  to  1  p.m. 
and  3  p.m.  to  7  p.m.;  September  17, 
1999,  in  Los  Alamos,  NM  from  9  a.m. 
to  1  p.m.  and  3  p.m.  to  6  p.m.;  and 
September  22, 1999,  in  Washington  D.C. 
from  9  a.m.  to  1  p.m. 

Requests  to  speak  at  any  of  the 
hearings  should  be  phoned  in  to  Audi 
Kasarsky,  (202)  586-3012,  by  September 
10,  for  the  Livermore,  CA  hearing; 
September  14,  for  the  Albuquerque,  NM 
hearing;  September  15,  for  the  Los 
Alamos,  NM  hearing;  and  September  20, 
for  the  Washington,  £)C  hearing.  Each 
presentation  is  limited  to  5  minutes  to 
ensure  that  all  persons  have  an 
opportimity  to  speak. 
ADDRESSES:  Written  comments  (10 
copies)  should  be  addressed  to  Douglas 
}.  Hinckley,  Office  of 
Coimterintelligence,  CN-1.  Docket  No. 
CN-RM-99-POLY,  U.S.  Department  of 


Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585. 
Alternatively,  comments  may  be  e- 
mailed  to  the  following  address: 
polydhq.doe.gov.  Where  possible, 
commentors  should  identify  the  specific 
section  of  the  proposed  rule  to  which 
they  are  responding. 

Copies  of  the  public  hearing 
transcripts,  written  comments  received, 
'technical  reference  material  referred  to 
in  this  notice,  and  any  other  docket 
material  may  be  reviewed  and  copied  at 
the  DOE  Freedom  of  Information 
Reading  Room,  Room  lE-190, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
The  docket  material  for  this  rulemaking 
will  be  filed  under  "CN-RM-99- 
POLY."  The  Federal  Register  notice  and 
supporting  documentation  can  be 
located  on  DOE's  Internet  home  page  at 
the  following  address:  http:// 
home.doe.gov/news/fedreg.htm. 

The  public  hearings  for  this 
rulemaking  will  be  held  at  the  following 
addresses: 
Livermore,  CA:  Lawrence  Livermore 

National  Laboratory,  Building  123 

Auditorium  (use  South  West  Gate 

entrance.  East  Avenue). 
Albuquerque,  NM:  Sandia  National 

Laboratories,  Steve  Schiff 

Auditorium,  Building  825. 
Los  Alamos,  NM:  Los  Alamos  National 

Laboratory,  Administration  Building, 

Main  Auditorium  (1st  floor). 
Washington,  DC:  U.S.  Department  of 

Energy,  Auditorium  (groimd  floor,  E 

corridor),  1000  Independence 

Avenue,  SW,  Washington,  DC. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding,  see  Section  V  of  this  notice 
(Opportimity  for  Public  Comment). 
FOR  FURTHER  INFORMATKM  CONTACT: 

Douglas  Hinckley,  U.S.  Department  of 
Energy.  Office  of  Counterintelligence, 
CN-1. 1000  Independence  Avenue, 
SW,  Washington,  DC  20585.  (202) 
586-5901 

Lise  Howe,  U.S.  Department  of  Energy, 
Office  of  General  Counsel,  GC-73, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586- 
2906 
For  information  concerning  the  public 

hearings,  requests  to  speak  at  the 

hearings,  submission  of  written 

comments  or  docket  file  information 

contact:  Audi  Kasarsky  at  (202)  586- 

3012. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  ' 

n.  Background 


in.  Description  of  Proposal . 
rV.  Regulatory  Review 

A.  National  Environmental  Policy  Act 

B.  Regulatory  Flexibility  Act 

C.  Review  Under  the  Paperwork  Reduction 
Act 

D.  Unfunded  Mandates  Reform  Act  of  1995 

E.  Treasury  and  General  Government 
Appropriations  Act,  1999 

F.  Executive  Order  12866 

G.  Executive  Order  12612 
H.  Executive  Order  12875 
I.  Executive  Order  12988 

J.  Review  Under  Executive  Order  13084 
V.  Opportunity  for  Public  Comment 

I.  Introduction 

The  Atomic  Energy  Act  of  1954  (AEA 
or  Atomic  Energy  Act)  assigns  to  DOE 
certain  atomic  energy  defense 
production  and  clean-up  obligations 
that  are  discharged  at  various  IX)E- 
owned,  contractor-operated  installations 
around  the  United  States.  Section  161  of 
the  AEA  authorizes  DOE  to  adopt  rules 
necessary  to  carry  out  those  functions, 
42  U.S.C.  2201.  Under  that  authority, 
DOE  today  proposes  regulations  for 
using  counterintelligence-scope 
polygraph  examinations  for  national 
security  purposes,  and  exculpatory 
polygraph  examinations  at  the  request 
of  an  individual,  while  protecting  the 
rights  of  individuals.  All  such 
polygraph  examinations  will  be 
voluntary.  However,  if  an  individual 
refuses  to  subinit  to  an  examination  that 
is  for  national  seciuity  purposes,  DOE 
and  its  contractors  may  decline  to  select 
the  individual  for  the  sensitive  positions 
specified  in  this  rule,  and  DOE  may 
deny  the  individual  access  to  the 
information  that  justified  conducting 
the  examination. 

n.  Background 

DOE,  as  the  successor  agency  to  the 
Atomic  Energy  Commission,  has  broad 
responsibilities  under  the  AEA  to  direct 
the  development,  use,  and  control  of 
atomic  energy.  These  responsibilities 
include  a  specific  mandate  to  protect 
sensitive  and  classified  information  and 
materials  involved  in  the  design, 
production,  and  maintenance  of  nuclear 
weapons,  as  well  as  a  general  obligation 
to  ensure  that  permitting  an  individual 
to  have  access  to  information  classified 
under  the  AEA  will  not  endanger  the 
nation's  common  defense  and  security. 

In  addition,  various  Executive  Orders 
of  government-wide  applicability 
require  DOE  to  take  steps  to  protect 
classified  information.  Executive  Order 
No.  12958,  Classified  National  Security 
Information  (April  17, 1995),  requires 
the  Secretary  to  establish  controls  to 
ensure  that  classified  information  is 
used  only  under  conditions  that  provide 
adequate  protection  and  prevent  access 


n  Act  of  1995 
mment 
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by  uniii  ithorized  persons.  Executive 
Order  1(2968,  Access  to  Classified 
Infomj^tion  (August  2, 1995),  requires 
the  Sef::|-etary  to  establish  and  maintain 
an  eff^  tive  program  to  ensiuB  that 
employee  access  to  classified 
information  is  clearly  consistent  with 
the  interests  of  national  seciuity.  In 
additi^h,  in  February  1998,  President 
Clintob  issued  Presidential  Decision 
Directiie-61,  "U.S.  Department  of 
Energy  jCounterintelligence  Program,"  a 
classifl^  document  containing  the 
PresidMit's  determination  that  DOE 
must  do  more  to  protect  the  highly 
sensitiMe  and  classified  information  at 
its  facilities.  The  President  instructed 
DOE  to 'develop  and  implement  specific 
measui^s  to  reduce  the  threat  to  snch 
infonnation,  including  implementation 
of  a  pql^graph  program.  An  unclassified 
versioi  of  the  Presidential  Decision 
Directive  is  available  in  the  DOE 
Freedqii  of  Information  Reading  Room. 

As  ah  element  of  carrying  out  its 
national  security  mission,  DOE  has 
instituted  a  coimterintelligence  program 
to  strengthen  its  protection  of 
informfation  and  technologies  in 
connei^tion  with  DOE's  atomic  energy 
defense!  activities.  DOE  believes  that 
counterintelligence-scope 
h  examinations  for  individuals 
ons  with  access  to  the  most 
information  in  connection 
with  DOE's  atomic  energy  defense 
activities  is  a  necessary,  prudent 
measu|$  to  fulfill  DOE's  national 
securit)^  responsibilities.  A 
counterintelligence-scope  polygraph 
examinttion  both  serves  as  a  means  to 
deter  uj4authorized  disclosiues  of 
classified  infonnation  and  provides  a 
means  ifbr  possible  early  detection  of 
disclosjUres  to  enable  DOE  to  take  steps 
promptfy  to  prevent  further  harm  to  the 
nation^security. 

A  counterintelligence-scope 
polygraph  examination  also  is  an 
integral  element  of  the  DOE  Accelerated 
Access  Authorization  Program  (AAAP), 
a  program  that  DOE  utilizes  to  grant 
interini  security  clearances  on  an 
expedi^d  basis.  In  addition,  use  of  a 
polygrdbh  examination  when  an 
indiviaual  requests  one  as  a  means  of 
exailp||ion  in  order  to  resolve  a 

itelligence  investigation  or 
il  security  issue  hastens  the 
DOE's  ptDmpt  resolution  of  such  issues. 

The  Employee  Polygraph  Protection 
Act  (Piib.  L.  100-347)  (EPPA)  generally 
prohibilt^  the  use  of  polygraph 
examinations  in  private  employment 
settings,  but  that  law  does  not  apply  to 
the  Federal  government  or  its 
employees.  In  addition,  the  EPPA 
specifically  exempts  bom  its 


prohibitions  polygraph  examinations 
administered  by  DOE  in  the 
performance  of  its  counterintelligence 
function  to  any  expert,  consultant  or 
contractor  employee  of  DOE  in 
connection  with  atomic  energy  defense 
activities,  29  U.S.C.  2006Cb)(l)(B).  The 
statute  also  specifically  exempts 
polygraph  examinations  administered 
by  a  Federal  agency,  in  the  performance 
of  an  intelligence  or  coimterintelligence 
function,  to  an  individual  whose  duties 
involve  access  to  top  secret  classified 
information  or  information  designated 
as  being  within  a  Special  Access 
Program  (SAP),  29  U.S.C.  2006(b)(2).  In 
DOE's  view,  polygraph  examinations  are 
a  useful  investigatory  tool  for 
coimterintelligence  purposes  because 
they  assist  in  eliciting  comprehensive 
information,  and  in  distinguishing 
between  deception  and  non-deception. 
Congress  left  to  DOE  the  discretion  to 
develop  rational  procedures  for 
evaluating  and  processing  the  results  of 
polygraph  examinations  and  for 
protecting  individuals  firom  misuse  of 
such  an  examination. 

Along  with  the  strong  need  for 
protection  of  classified  and  sensitive 
information  in  its  possession,  DOE 
recognizes  the  importance  of  protecting 
individuals'  rights.  In  the  1960s, 
President  Lyndon  B.  Johnson  issued  a 
memorandum  entitled  "Use  of 
Polygraph  in  the  Executive  Branch" 
which  is  intended  to  "prevent 
unwarranted  intrusion  into  the  privacy 
of  individuals."  The  memorandum 
prohibits  subjecting  Federal  employees 
to  polygraph  examinations  except  in 
limited  situations.  One  of  the  exceptions 
permits  an  executive  department  or 
agency  that  has  an  intelligence  or 
counterintelligence  mission  directly 
affecting  national  security  to  use 
polygraph  examinations  for 
employment  screening  and  personnel 
investigations,  and  in  intelligence  and 
counterintelligence  operations.  In  such 
cases,  the  agency  must  complete  a 
review  process  with  the  Office  of 
Personnel  Management  (0PM). 

As  an  initial  step  toward  developing 
and  implementing  a  polygraph 
requirement  for  sensitive  positions,  DOE 
issued  an  internal  DOE  directive,  DOE 
Notice  472.2,  Use  of  Polygraph 
Examinations,  that  establishes  a 
polygraph  requirement  for  Federal 
employees  who  occupy  or  seek  to 
occupy  certain  sensitive  positions.  The 
DOE  Notice  also  provides  for  polygraph 
examinations  to  be  administered  to 
Federal  employees  as  part  of  the  AAAP 
and,  upon  request,  as  a  means  of 
exculpation.  The  DOE  Notice  has  been 
submitted  to  OPM  for  its  review.  The 


Notice  is  publicly  available  at  http:// 
www.explorer.doe.gov:l  776/htmls/regs/ 
doe/newserieslist.html  on  the  DOE 
Directives  website. 

As  a  second  step,  DOE  is  proposing 
today  to  expand  the  polygraph 
examination  program  to  cover  all 
employees  at  its  facilities,  contractor 
employees  as  well  as  Federal 
employees,  in  positions  with  access  to 
the  most  sensitive  categories  of 
classified  information  and  materials,  as 
well  as  applicants  for  such  positions. 
When  find,  this  rule  will  establish 
polygraph  examination  regulations  that 
apply  to  both  Federal  and  contractor 
employees.  DOE  also  has  submitted  a 
copy  of  this  proposed  rule  to  OPM. 

DOE  acknowledges  that  some 
individuals  consider  polygraph 
examination  results  to  be  generally 
unreliable  and  believe  that  they  should 
not  be  used  as  the  basis  for  any  action 
with  regard  to  an  employee.  However, 
DOE  is  aware  of  no  scientific  studies 
that  establish  that  polygraph 
examination  results  are  unreliable  for 
use  as  an  investigative  tool,  as  DOE 
today  has  proposed  to  use  them.  As  an 
investigative  tool,  polygraph 
examinations  results  are  superior  to 
random  interviews  relying  on  purely 
subjective  evaluations.  QOE  also  is 
aware  that  some  individuals  think 
today's  proposed  rule  could  have  an 
effect  on  the  recruitment  and  retention 
of  qualified  personnel.  Nevertheless, 
DOE  believes  that  established 
procedures  for  polygraph  testing, 
limitations  on  the  scope  of  questions, 
qualifications  standards  for  polygraph 
examiners,  and  limitations  on  the  use  of 
polygraph  examination  results  with 
regard  to  final  adverse  actions,  will  be 
perceived  as  fair  by  most  potential 
employees  and  will  protect  the 
legitimate  interests  of  existing 
employees.  DOE  invites  members  of  the 
public  to  comment  on  the  balance  it  has 
struck  in  today's  proposal  between 
legitimate  national  security  interests 
and  regulatory  limitations  to  protect 
employees  irom  inappropriate  or 
imprudent  use  of  polygraph 
examinations  and  the  results  of  such 
examinations. 

Today's  action  continues  DOE's 
efforts  to  carry  out  its  statutory 
responsibilities  and  Presidential 
direction  to  provide  strong  programs  to 
protect  against  the  disclosure  of 
information  and  materials  that  could 
harm  national  defense  and~  security. 
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m.  Description  of  Proposal 

PART  709,  Subpart  A— General 
Provisions 

Section  709.3    What  Are  the 
Definitions  of  the  Terms  Used  in  This 
Part? 

This  section  proposes  definitions  for 
terms  used  in  the  rule.  The  definition 
for  the  phrase  "adverse  personnel 
action"  for  Federal  employees  is  derived 
from  5  U.S.C.  Chapter  75,  and  for 
contractor  employees  from  correlative 
principles  under  the  National  Labor 
Relations  Act.  The  terms 
"counterintelligence"  and 
"intelligence"  are  based  on  definitions 
in  the  National  Security  Act  of  1947.  50 
use.  401a.  The  definition  for 
"polygraph"  is  the  same  as  that  used  by 
the  Department  of  Labor  in  its 
regulations  implementing  the  EPPA.  29 
CFR  part  801.  The  definition  for 
"Special  Access  Program  or  SAP"  is 
based  on  the  definition  of  that  term  in 
Executive  Order  12958,  Classified 
National  Security  Information  (April  17, 
1995). 

Section  709.4    To  Whom  Does  the 
Polygraph  Examination  Requirement 
Under  This  Part  Apply? 

This  section  proposes  the  programs 
whose  employees  would  be  eligible  for 
polygraph  examination.  The  programs 
include  employees  and  applicants  for 
employment  with  DOE  and  its 
contractors  (including  subcontractors  at 
all  tiers),  and  also  individuals  who  may 
be  assigned  or  detailed  to  Federal 
(Kuitions  at  EKDE.  There  are  eight 
program  categories  whose  employees 
are  eligible  for  polygraph  examination. 
These  include  counterintelligence  and 
intelligence  positions;  positions 
requiring  access  to  special  access 
programs;  positions  subject  to  the 
Personnel  Assurance  Program  (PAP)  or 
Personnel  Security  Assurance  Program 
(PSAP);  positions  with  a  need-to-know 
or  access  to  information  specifically 
designated  by  the  Secretary  or  his 
delegatee  regarding  the  design  and 
operation  of  nuclear  weapons  and 
associated  use  and  control  features; 
positions  within  the  Office  of 
Independent  Oversight  and  Performance 
Assurance,  or  any  successor  thereto, 
involved  in  inspection  and  assessment 
of  safeguards  and  security  functions, 
including  cyber  security,  of  the 
Department;  and  positions  within  the 
Office  of  Security  and  Emergency 
Operations,  or  any  successor  thereto. 
DOE  will  establish  an  internal  process 
to  review  these  programs  in  order  to 
develop  the  criteria  for  identifying  the 
specific  positions  in  the  eight  program 


categories  that  warrant  polygraph 
examination  and  the  order  of  priority  for 
conducting  polygraph  examinations  of 
the  DOE  and  contractor  employees  in 
the  eligible  positions. 

In  addition  to  the  programs  whose 
employees  would  be  eligible  for  a 
polygraph  examination,  there  are  two 
other  circumstances  under  which  DOE 
would  administer  polygraph 
examinations.  First,  a 
counterintelligence-scope  polygraph 
examination  is  an  element  of  the  AAAP, 
which  is  a  voluntary  program  under 
which  an  individujd's  DOE  access 
authorization  (security  clearance)  may 
be  expedited.  Second,  individuals 
woidd  be  permitted,  at  their  own 
option,  to  request  a  polygraph 
examination  in  order  to  resolve 
questions  that  have  arisen  in  either  the 
personnel  security  or 
coimterintelligence  areas;  these 
examinations  are  referred  to  as 
exculpatory  polygraph  examinations. 

Section  709.5    How  Will  an  Individual 
Know  If  His  or  Her  Position  Will  Be 
Eligible  for  Polygraph  Examination? 

As  proposed,  all  employees  of  the 
programs  described  in  §  709.4(a)(l)-(8) 
are  eligible  for  polygraph  examinations. 
If  there  is  a  vacant  position  within  one 
of  these  programs,  DOE  or  its 
contractors  must  indicate  in  the  job  or 
vacancy  announcement  that  the 
employee  selected  would  be  eligible  for 
a  polygraph  examination. 

Subpart  B — Polygraph  Examination 
Protocols  and  Protection  of  National 
Security 

Section  709.1 1    What  Types  of  Topics 
Are  Within  the  Scope  of  a  Polygraph 
Examination? 

Polygraph  examinations  would  be 
counterintelligence-scope,  designed  to 
address  the  narrow  topics  of  whether 
the  individual  has  engaged,  or  is 
engaging,  in  espionage,  sabotage, 
terrorism,  unauthorized  disclosures  of 
classified  information,  unauthorized 
foreign  contacts,  or  deliberate  damage  to 
or  malicious  misuse  of  a  U.S. 
government  information  or  defense 
system.  The  only  time  topics  other  than 
these  would  be  within  the  scope  of  a 
polygraph  examination  is  when  an 
individual  has  requested  an  exculpatory 
examination.  In  the  case  of  exculpatory 
examinations,  the  topics  are  limited  to 
the  personnel  security  or 
counterintelligence  matter  at  issue. 


Section  709.14    What  Are  the 
Consequences  of  a  Refusal  To  Take  a 
Polygraph  Examination? 

AH  polygraph  examinations 
administered  by  DOE  are  voluntary. 
There  may,  however,  be  consequences 
resulting  from  a  refusal  to  take,  or 
failure  to  complete,  a  polygraph 
examination.  This  section  describes  the 
possible  consequences  of  an 
individual's  refusing  to  take,  or  failing 
to  complete,  a  required  polygraph 
examination. 

Failure  to  complete  the  polygraph 
examination  is  treated  the  same  as  a 
refusal  to  take  a  polygraph  examination. 
If  an  individual  refuses  to  take,  or 
terminates  at  any  time  prior  to 
completion,  a  polygraph  examination, 
that  individual  may  be  denied  access  to 
the  information  and  denied  involvement 
in  the  activities  that  justified  conducting 
the  examination,  consistent  with 
proposed  §  709.15.  In  some 
circiimstances,  for  example  individuals 
with  counterintelligence  or  intelligence 
responsibilities,  the  information  or 
activities  may  be  essential  to  the 
individual's  ability  to  do  his  or  her  job. 
In  such  a  case,  the  employer  (whether 
it  is  DOE  or  a  contractor)  must  make 
every  efibrt  to  find  a  new  position  for 
which  the  individual  would  be  suitable, 
consistent  with  that  denial  of  access.  If 
the  individual  is  on  assignment  or  detail 
to  DOE  from  another  agency,  the 
individual  may  simply  be  returned  to 
the  employing  agency. 

If  a  DOE  employee  refuses  to  take  a 
required  polygraph  examination,  DOE 
cannot  record  the  fact  of  that  refusal  in 
the  individual's  personnel  file. 
Nevertheless,  DOE  may  record  the 
refusal  in  a  personnel  security  file.  The 
prohibition  on  recording  a  DOE 
employee's  refusal  to  take  a  polygraph 
examination  in  an  individual's 
personnel  file  is  contained  in  President 
Lyndon  B.  Johnson's  Memorandum  on 
"Use  of  the  Polygraph  in  the  Executive 
Branch."  Because  that  memorandum  is 
not  explicitly  applicable  to  contractor 
employees  and  because  DOE  does  not 
maintain  personnel  files  for  contractor 
employees.  DOE  has  limited  the 
prohibition  in  the  rule  to  Federal 
employees.  However,  the  Department 
recommends  that  its  contractors  adopt  a 
similar  policy  with  respect  to  contractor 
employees. 

Exculpatory  polygraph  examinations 
are  administered  oidy  at  the  request  of 
the  individual,  and  an  individual  is 
under  no  obligation  to  request  an 
exculpatory  polygraph  examination.  To 
ensure  there  are  no  inappropriate 
consequences  if  an  individual  does  not 
request  an  exculpatory  polygraph 
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examination,  DOE  or  its  contractors  may 
not  tak^  an  adverse  personnel  action 
against  an  individual  solely  on  the  basis 
of  refusdng  to  take  or  complete  such  an 
exculpatory  polygraph  examination. 
Similai)v,  the  fact  that  an  individual  has 
not  reqiiJBsted  an  exculpatory 
examiiuEltion  may  not  be  recorded  in  an 
individkJal's  personnel  security  or 
investigative  file  or  the  personnel  file  of 
a  Federal  employee.  Because  DOE  does 
not  maintain  personnel  files  for 
contractbr  employees,  DOE  has  limited 
the  prolubition  in  the  rule  to  Federal 
emplo)*des.  However,  the  Department 
recomiA^nds  that  its  contractors  adopt  a 
similar ipolicy  with  respect  to  contractor 
employees. 

09.15    How  Does  DOE  Use 
h  Examination  Results? 


If  following  the  completion  of  the 
polygraph  test  there  are  any  imresolved 
issues,  Oie  polygraph  examiner  must 
condudt:  an  in-depdi  interview  of  the 
individual  to  address  those  unresolved 
issues.  After  the  in-depth  interview,  if 
there  ate  remaining  unresolved  issues 
that  raise  significant  questions  relevant 
to  the  individual's  access  to  the 
information  or  involvement  in  the 
activities  that  justified  the  polygraph 
examination,  DOE  will  so  advise  the 
individual  and  provide  an  opportunity 
for  the  Individual  to  undergo  an 
additional  polygraph  examination.  If  the 
additio Dal  polygraph  examination  is  not 
sufficieiiit  to  resolve  the  matter,  DOE 
must  umiertake  a  comprehensive 
investigation  of  the  individual,  using 
the  polyjgraph  examination  as  an 
investigative  lead. 

Afte^|:ompletion  of  the  polygraph 
examioationls),  the  Department  will 
conducjtjan  eligibility  evaluation  that 
considets  polygraph  examination 
results,  the  individual's  personnel 
security  file,  and  other  pertinent 
information.  DOE  may  conduct  a 
persond  interview  as  an  element  of  the 
eligibility  evaluation.  Based  upon  the 
eligibility  evaluation,  the  individual 
may  be||[enied  access  to  the  information 
and  de^ed  involvement  in  the  activities 
that  jusdfied  the  polygraph 
examinlation.  If  the  eligibility  evaluation 
results  ^^ise  questions  of  loyalty  to  the 
United  iStates,  DOE  must  refer  the 
matter  te  the  Federal  Bureau  of 
Investigation  for  investigation  imder 
section!  i45d  of  the  Atomic  Energy  Act 
(42  U.Si.C.  2165d).  If  the  eligibility 
evaluatibn  results  reflect  derogatory 
information  and  the  individual  already 
holds  ap)  access  authorization,  DOE  may 
initiate!  tn  administrative  review  of  the 
individ|i  lal's  access  authorization 
eligibilii  y  imder  the  DOE  regulations 
govemmg  eligibility  for  access 


authorization  (security  clearance)  at  10 
CFR  part  710. 

Subpart  C — Safeguarding  Privacy  and 
Employee  Rights 

Section  709.21  When  Is  an  Individual 
Notified  That  a  Polygraph  Examination 
Is  Scheduled? 

DOE  has  elected  to  establish  a 
minimum  of  forty-eight  hours  advance 
notification  of  sdieduled  polygraph 
examinations.  DOE  believes  that  the 
forty-eight  hours  should  provide  an 
individual  sufficient  time  to  secure  any 
desired  legal  counsel  or  another 
representative.  DOE  has  provided  two 
exceptions  to  the  rule,  a  good  cause 
exception  and  an  exception  when  the 
individual  waives  the  advance  notice. 
Under  the  good  cause  exception,  DOE 
may  provide  an  individual  less  than 
forty-eight  hours  advance  notification  of 
a  polygraph  examination  when  the 
Secretary  of  Energy  or  the  Secretary's 
designee  determines  that  the 
information  to  which  the  individual  has 
access  is  of  such  extreme  sensitivity  that 
waiting  forty  eight  hours  poses  an 
unacceptable  risk  to  national  security  or 
defense.  The  waiver  provision  woidd 
favor  an  individual  who  wishes  a 
polygraph  examination  as  quickly  as 
possible  either  for  exculpatory  reasons 
or  to  expedite  his  or  her  access  to 
information  or  involvement  in  activities 
that  justify  the  polygraph  examination. 

Section  709.22    What  Rights  to  Coimsel 
or  Other  Representation  Does  an 
Individual  Have? 

An  individual  has  a  right  to  consult 
with  anyone  before  any  polygraph 
examination.  The  individual  may  obtain 
legal  counsel,  professional  assistance,  or 
imion  representation.  However,  these 
representatives  may  not  be  present 
during  any  phase  of  the  polygraph 
examination. 

Section  709.25    Are  There  Limits  on 
Use  of  Polygraph  Examination  Results 
That  Reflect  "Deception  Indicated"  or 
"No  Opinion"? 

DOE  believes  that,  while  polygraph 
examinations  are  a  useful  tool,  they 
should  not  constitute  the  sole  basis  for 
taking  any  action  against  an  individual, 
except  when  the  Secretary  or  the 
Secretary's  designee  detemunes  that 
permitting  the  individual  continued 
access  to  protected  information  would 
pose  an  imacceptable  risk  to  national 
defense  and  sectuity.  While  an 
individual's  access  may  be  suspended 
pursuant  to  such  a  Secretarial 
determination,  EKDE  will  in  all  such 
cases  investigate  further  under  §  709.15 
in  order  to  resolve  the  issue. 


Section  709.26    How  Does  DOE  Protect 
the  Confidentiality  of  Polygraph 
Examination  Records? 

All  polygraph  examination  records 
will  be  maintained  in  systems  of  records 
established  under  the  ft-ivacy  Act  of 
1974  with  appropriate  protections  on 
confidentiality.  In  accordance  with  the 
Privacy  Act,  the  records  cannot  be 
disclosed,  except  in  response  to  a 
written  request  by,  or  with  the  prior 
written  consent  of,  the  individual  to 
whom  the  record  pertains  unless 
disclosure  would  be  permitted  by  the 
Privacy  Act. 

Parts  710  and  711 

DOE  proposes  conforming  changes  to 
regulations  established  for  the  Personnel 
Seciuity  Assurance  Program  (PSAP),  10 
CFR  part  710,  subpart  B,  and  the 
Personnel  Assiuance  Program  (PAP),  10 
CFR  part  711.  All  positions  subject  to 
these  programs  would  be  eligible  for  the 
polygraph  examination  provisions  of 
proposed  part  709. 

IV.  Regulatory  Review 

A.  National  Envimnmental  Policy  Act 

This  proposed  rule  would  establish 
regidations  for  use  of  polygraph 
examinations.  DOE  has  determined  that 
this  rule  is  covered  imder  the 
Categorical  Exclusion  foxmd  in  the 
Department's  National  Environmental 
Policy  Act  regulations  at  paragraph  A.6 
of  appendix  A  to  subpart  D,  10  CFR  part 
1021,  which  applies  to  rulemakings  that 
are  stricUy  procedural.  Accordingly, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

B.  Regulatory  Flexibility  Act 

Consistent  with  the  Regidatory 
Flexibility  Act.  5  U.S.C.  601.  etseq., 
DOE  must  prepare  an  initial  regulatory 
flexibihty  analysis  for  a  proposed  rule 
imless  DOE  certifies  that  the  rule  would 
not  have  a  substantial  impact  on  a 
significant  number  of  small  entities. 
This  rulemaking  would  not  directiy 
regiUate  small  businesses  or  small 
governmental  entities.  It  would  apply 
principally  to  individuals  who  are 
existing  employees  of,  or  applicants  for 
employment  by,  some  of  the  E)OE's 
prime  contractors  who  are  all  large 
businesses.  There  may  be  some  affected 
small  businesses  that  are  subcontractors, 
but  the  rule  would  not  impose 
imallowable  costs.  Accordingly,  DOE 
certifies  that  the  rule  will  not  have  a 
substantial  impact  on  a  significant 
number  of  small  entities. 
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C.  Review  Under  the  Paperwork 
Reduction  Act 

DOE  has  determined  that  this  rule,  as 
proposed,  does  not  contain  any  new  or 
amended  record  keeping,  reporting,  or 
application  requirements,  or  any  other 
type  of  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  (Pub.  L.  96-511). 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
reqiiires  Federal  agencies  to  closely 
examine  the  impacts  of  regulatory 
actions  on  State,  local,  and  tribal 
governments.  Subsection  101(5)  of  title 
I  of  that  law  defines  a  Federal 
intergovernmental  mandate  to  include 
any  regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments,  except,  among  other 
things,  a  condition  of  Federal  assistance 
or  a  duty  arising  from  participating  in  a 
voluntary  federal  program.  Title  n  of 
that  law  requires  each  Federal  agency  to 
assess  the  eiffects  of  Federal  regulatory 
actions  on  State,  local,  and  trii^ 
governments,  in  the  aggregate,  or  to  the 
private  sector,  oth«  than  to  die  extent 
such  actions  merely  incorporate 
requirements  specifically  set  forth  in  a 
statute.  Section  202  of  that  title  requires 
a  Federal  agency  to  perform  a  detailed 
assessment  of  the  anticipated  costs  and 
benefits  of  any  rule  that  indudes  a 
Federal  mandate  which  may  result  in 
costs  to  State,  local,  or  tribal 
govwnments,  or  to  the  private  sector,  of 
$100  million  or  more.  Section  204  of 
that  title  requires  each  agency  that 
projposes  a  rule  containing  a  significant 
Federal  intergovemmentu  mandate  to 
develop  an  effective  process  for 
obtaining  meaningful  and  timely  input 
from  elected  officers  of  State,  local,  and 
tribal  governments. 

This  rule,  as  proposed,  is  not  likely  to 
result  in  any  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  of  $100  mimon 
or  more  in  any  one  year.  Accordingly, 
no  assessment  or  analysis  is  required 
under  the  Unfunded  Mandates  Reform 
Act  of  1995. 

i?.  Treasury  and  General  Govwiunent 
Appropriations  Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  that  may  affect  family 
weU-being.  Today's  proposal  would  not 
have  any  impact  on  the  autonomy  or 


integrity  of  the  femily  as  an  institution. 
Accordingly,  DOE  has  concluded  that  it 
is  not  necessary  to  prepare  a  Family 
Policymaking  Assessment. 

F.  Executive  Order  12866 

Section  6  of  Executive  Order  12866 
provides  for  a  review  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  a  significant  regulatory  action, 
which  is  defined  to  include  an  action 
that  may  have  an  efiiect  on  the  economy 
of  $100  million  or  more,  or  adversely 
affect,  in  a  material  way,  the  economy, 
competition,  jobs,  productivity,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments.  DOE 
has  concluded  that  this  proposed  rule  is 
not  a  significant  regulatory  action. 

G.  Executive  Order  12612 

Executive  Order  12612,  52  FR  41685, 
requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
.  various  levels  of  government.  If  there 
are  substantial  eSscts,  then  the 
Executive  Order  requires  a  preparation 
of  a  Federalism  assessment  to  be  used 
in  all  decisions  involved  in 
promidgating  and  implementing  policy 
action.  The  rule,  as  proposed  in  this 
notice,  will  not  have  a  substantial  direct 
effect  on  the  institutional  interests  or 
traditional  functions  of  the  States. 
Accordingly,  no  assessment  or  analysis 
is  required  imder  Executive  Order 
12612. 

H.  Executive  Order  12875 

Executive  Order  12875  (Enhancing 
Intergovernmental  Partnership), 
provides  for  reduction  or  mitigation,  to 
the  extent  allowed  by  law,  of  the  burden 
on  State,  local  and  tribal  governments  of 
imfunded  Federal  mandates  not 
required  by  statute.  The  analysis  imder 
the  Unfunded  Mandates  Reform  Act  of 
1995  above,  satisfies  the  requirements  of 
Executive  Order  12875.  Accordingly,  no 
further  analysis  is  required  under 
Executive  (>der  12875. 

/.  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  Civil  Jiistice 
Reform,  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 


affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  eflfort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  imder  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
imreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  rule,  as 
proposed,  meets  the  relevant  standards 
of  &cecutive  Order  12988. 

/.  Review  Under  Executive  Order  13084 

Under  Executive  Order  13084 
(Consultation  and  Coordination  with 
Indian  Tribal  Governments).  DOE  may 
not  issue  a  discretionary  nde  that 
significantly  or  uniquely  affects  Indian 
tribal  governments  and  imposes 
substantial  direct  compliance  costs. 
This  proposed  rulemaking  would  not 
have  such  effects.  Accordingly, 
Executive  Order  13084  does  not  apply 
to  this  rulemaking. 

V.  Opportunity  for  Public  Comment 

A.  Written  Comments 

Interested  individuals  are  invited  to 
participate  in  this  proceeding  by 
submitting  data,  views  or  comments 
with  respect  to  this  proposed  rule.  To 
help  the  Department  review  the 
submitted  comments,  commentora  are 
requested  to  reference  the  paragraph(s) 
(e.g.,  850.3(a))  to  which  they  refer  when 
possible. 

Ten  copies  of  Mnitten  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  NOPR.  Comments  should  be 
identified  on  the  outside  of  the  envelope 
and  on  the  comments  themselves  with 
the  designation,  'Tolygraph  Rule, 
Docket  No.  CN-4lM-99-4»OLY."  Should 
anyone  wishing  to  provide  written 
comments  be  imable  to  provide  ten 
copies,  alternative  arrangements  can  be 
made  in  advance  with  the  Department. 
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y  refer  when 


DOE  will  consider  all  comments 
received  pn  or  before  the  date  specified 
at  the  beginning  of  this  NOPR  and  other 
relevant  Information  before  final  action 
is  taken  {(in  the  proposed  rule.   ' 

All  siipmitted  comments  will  be 
available  for  public  inspection  as  part  of 
the  administrative  record  on  file  for  this 
rulemali;ing,  which  is  in  the  DOE 
Freedoiitiiof  Information  Reading  Room 
at  the  address  indicated  in  the 
ADDRESSES  section  of  this  NOPR. 

Pursumt  to  the  provisions  of  10  CFR 
1004. 11 1  'anyone  submitting  information 
or  data  which  he  or  she  believes  to  be 
confidentieil  and  exempt  by  law  from 
public  (^isclosure  should  submit  one 
complete  copy  of  the  document,  as  well 
as  two  oqpies,  if  possible,  from  which 
the  inforination  has  been  deleted.  The 
Departm^t  will  make  its  own 
determination  as  to  the  confidentiality 
of  the  i4lormation  and  treat  it 
accordiik  py. 

B.  Pubhf  Hearings 

Public  hearings  will  be  held  at  the 
times,  d^(tes  and  locations  indicated  in 
the  DATS^  and  ADDRESSES  section  of  this 
NOPR.  Any  person  who  is  interested  in 
making  an  oral  presentation  should 
make  a  phone  request  to  the  number  in 
the  DAT8$  section  of  this  NOPR.  The 
person  should  provide  a  daytime  phone 
number  where  he  or  she  may  be 
reachedf  Persons  requesting  an 
opportunity  to  speak  will  be  notified  of 
the  approximate  time  they  will  be 
speaking.  To  ensure  that  as  many 
persons|^  possible  have  the 
opportuhity  to  present  comments,  a 
maximitQi  of  five  minutes  may  be 
allotted  to  each  speaker.  However,  if 
there  is  time  at  the  end  of  the  hearing. 
EKDE  maV  allot  additional  tune  to  the 
speaker^  [present.  Persons  making  oral 
statemehlts  shoidd  bring  6  copies  of  their 
statement  to  the  hearing  and  submit 
them  at  Itbe  registration  desk. 

In  thej^ent  that  requests  exceed  the 
time  alloWed,  DOE  reserves  the  right  to 
schediU^  speakers,  presentations  and  to 
establish  the  procediues  for  conducting 
the  hearing.  A  DOE  official  will  be 
designated  to  preside  at  each  hearing, 
which  Mdll  not  be  judicial  or 
evidently.  Only  those  persons 
conducmig  the  hearing  may  ask 
question!.  Any  further  procedural  rules 
needed  ip  conduct  the  hearing  properly 
will  be  4^oimced  by  the  DOE  presiding 
official.  I  { 

A  transcript  of  each  hearing  will  be 
made  av^lable  to  the  public.  DOE  will 
retain  the  record  of  the  full  hearing, 
includiilfi  the  transcript,  and  make  it 
availabl afor  inspection  and  copying  in 
theDOI  Freedom  of  Information 


Reading  Room  at  the  address  provided 
in  the  ADDRESSES  section  of  this  NOPR. 
Transcripts  may  also  be  purchased  from 
the  coiut  reporter. 

If  DOE  must  cancel  the  hearings,  it 
will  make  every  efibri  to  give  advance 
notice. 

List  of  Subjects 

10  CFR  Part  709 

Polygraph  tests. 
ip  CFR  Part  710 

Administrative  practice  and 
procediue.  Classified  information. 
Government  contracts,  Government 
employees,  Nuclear  materials. 

10  CFR  Part  711 

Administrative  practice  and 
procedure,  Alcohol  abuse,  Drug  abuse. 
Government  contracts.  Government 
employees.  Health,  Nuclear  safety,  and 
Occupational  safety  and  health. 

Issued  in  Washington,  DC,  on  August  11, 
1999. 

Edward-).  Curran, 

Director,  Office  of  Counterintelligence. 

For  the  reasons  stated  in  the 
preamble,  DOE  hereby  proposes  to 
amend  Chapter  III  of  title  10  of  the  Code 
of  Federal  Regulations  as  set  forth 
below: 

1.  New  Part  709  is  added  to  read  as 
follows: 

PART  709— POLYGRAPH 
EXAMINATION  REGULATIONS 

Subpart  A    Gewerrt  Provisions 

709.1  What  is  the  purpose  of  this  part? 

709.2  What  is  the  scope  of  this  part? 

709.3  What  are  the  definitions  of  the  terms 
used  in  this  part? 

709.4  To  whom  does  the  polygraph 
examination  requirement  under  this  part 
apply? 

709.5  How  will  an  individual  know  if  his 
or  her  position  will  be  eligible  for  a 
polygraph  examination? 

Subpart  B— Polygraph  Examination 
Protocols  and  Protection  of  National 
Sacurity 

709.11  What  types  of  topics  are  within  the 
scope  of  a  polygraph  examination? 

709.12  How  does  DOE  determine  the 
wording  of  questions? 

709.13  May  an  individual  refuse  to  take  a 
polygraph  examination? 

709.14  What  are  the  consequences  of  a 
refusal  to  take  a  polygraph  examination? 

709.15  How  does  DOE  use  polygraph 
examination  results? 


Subpart  C—Sataguardlng  Privacy  and 
Emptoyaa  Rights 

709.21  When  is  an  individual  notified  that 
a  polygraph  examination  is  scheduled? 

709.22  What  rights  to  counsel  or  other 
representation  does  an  individual  have? 

709.23  How  does  DOE  obtain  an 
individual's  consent  to  a  polygraph 
examination? 

709.24  What  other  information  is  provided 
to  the  individual  prior  to  a  polygraph 
examination? 

709.25  Are  there  limits  on  use  of  polygraph 
examination  results  that  reflect 
"deception  indicated"  or  "no  opinion"? 

709.26  How  does  DOE  protect  the 
confidentiality  of  polygraph  examination 
records? 

Subpart  D— Polygraph  Examination  and 
Examiner  Standards 

709.31  What  are  the  DOE  standards  for 
polygraph  examinations  and  polygraph 
examiners? 

709.32  What  are  the  training  requirements 
for  polygraph  examiners? 

Authority:  42  U.S.C.  2011,  et  seq.,  42 
U.S.C.  7101.  et  seq. 

SubfMrt  A— General  Provision* 

S709.1    What  is  the  purpose  of  this  part? 

(a)  The  purpose  of  this  part  is  to 
provide  guidelines  for: 

(1)  The  use  of  coimterintelligence- 
scope  polygraph  examinations  in 
connection  with  the  atomic  energy 
defense  activities  of  the  Department; 

(2)  The  use  of  counterintelligence- 
scope  polygraph  examinations  for 
individuals  whose  duties  involve  access 
to  top  secret  classified  information  or 
information  designated  as  being  within 
a  special  access  program  (SAP);  and 

(3)  The  use  of  exculpatory  polygraph 
examinations,  upon  the  request  of  an 
individual,  in  order  to  resolve 
cotmterintelligence  investigations  and 
personnel  security  issues. 

(b)  This  part  also  provides  guidelines 
for  protecting  the  rights  of  individual 
DOE  and  DOE  contractor  employees 
subject  to  this  rule. 


§709^    WhMlsthaacopaoftMspwt? 

This  part  includes: 

(a)  A  description  of  the  conditions 
under  which  DOE  may  administer  and 
use  polygraph  examinations; 

(b)  A  description  of  the  positions 
which  DOE  may  subject  to  polygraph 
examination; 

(c)  Controls  on  the  use  of  polygraph 
examinations;  and 

(d)  Safeguards  to  prevent  unwarranted 
intrusion  into  the  privacy  of 
individuals. 

f709.3    WhatarsthsdaflnMonsoftha 
terms  ussd  in  this  part? 

For  purposes  of  this  part: 
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Accelerated  Access  Authorization 
Program  orAAAPmeaas  the  program 
for  granting  interim  access  to  classified 
matter  and  special  nuclear  material 
based  on  a  drug  test,  a  National  Agency 
Check,  a  psychological  assessment,  and 
a  counterintelligence-scope  polygraph 
examination  consistent  with  this  part. 

Adverse  personnel  action  means: 

(1)  With  regard  to  a  DOE  employee, 
any  of  the  applicable  personnel  actions 
described  in  chapter  75  of  title  5,  United 
States  Code;  or 

(2)  With  regard  to  a  contractor 
employee,  the  discharge,  discipline,  or 
denial  of  employment  or  promotion,  or 
any  other  discrimination  in  regard  to 
hire  or  tenure  of  emplo3rment  or  any 
term  or  condition  of  employment. 

Contractor  means  DOE  contractors 
and  subcontractors  at  aU  tiers. 

Counterintelligence  means 
information  gathered  and  activities 
conducted  to  protect  against  espionage, 
other  intelligence  activities,  sabotage,  or 
assassinations  conducted  by  or  on 
behalf  of  foreign  governments  or 
elmnents  thereof,  foreign  organizations, 
or  foreign  persons,  or  international 
terrorist  activities. 

DOE  means  the  Department  of  Energy. 

Intelligence  means  information 
relating  to  the  capabilities,  intentions,  or 
activities  of  foreign  governments  or 
elements  thereof,  foreign  organizations 
or  foreign  persons. 

Personnel  Assurance  Pn^ram  or  PAP 
means  the  human  reliability  program  set 
forth  \mder  10  CFR  part  711  designed  to 
ensure  that  individuals  assigned  to 
nuclear  explosive  duties  do  not  have 
emotional,  mental  or  physical 
incapacities  that  could  result  in  a  threat 
to  nuclear  e^qplosive  safety. 

Personnel  Security  Assurance 
Program  or  PSAP  means  the  program  set 
forth  under  subpart  B  of  10  CFR  part 
710  for  assuring  the  highest  standards  of 
reliability  for  individuals  with  access  to 
certain  material  or  facilities. 

Polygraph  means  an  instrument  that: 

(1)  Records  continuously,  visually, 
permanently,  and  simultaneously 
changes  in  cardiovascular,  respiratory, 
and  electro  dermal  patterns  as  iriiniminn 
instrumentation  standards:  and 

(2)  Is  used,  or  die  results  of  which  are 
used,  for  the  purpose  of  rendering  a 
diagnostic  opinion  regarding  the 
honesty  or  (Ushonesty  of  an  individual. 

Polypaph  examination  means  a 
procMS  that  encompasses  all  activities 
that  take  place  between  a  polygraph 
examiner  and  examinee  during  a 
specific  series  of  interactions.  These 
interactions  may  include  the  pretest 
interview,  the  use  of  the  polygraph 
instrument  to  collect  physiological  data 
from  the  examinee  while  the  polygraph 


examiner  is  presenting  a  series  of  tests, 
the  test  data  analysis  phase,  and  the 
post-test  phase. 

Polygraph  test  means  that  portion  of 
the  polygraph  examination  during 
which  the  polygraph  instrument  collects 
physiological  data  based  upon  the 
examinee's  responses  to  test  questions 
from  the  examiner. 

Presidential  appointee  means  an 
individual  appointed  by  the  President 
and  confirmed  by  the  Senate. 

Special  Access  Pro-am  or  SAP 
means  a  program  est^lished  imder 
Executive  Order  12958  for  a  specific 
class  of  classified  information  that 
imposes  safeguarding  and  access 
reqiiiiements  that  exceed  those 
normally  required  for  information  at  the 
same  classification  level. 

f  700.4    To  wtiom  doM  the  pdygrapli 
mamlnalion  r«quirwn«nt  under  this  part 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to 
DOE  and  contractor  employees  and 
applicants  for  emplo)nment,  and  other 
individuals  assigned  or  detailed  to 
Federal  positions  at  DOE,  who  are  in: 

(1)  Positions  that  DOE  has  determined 
include  counterintelligence  activities  or 
access  to  counterintelligence  sources 
and  methods; 

(2)  Positions  that  DOE  has  determined 
include  intelligence  activities  or  access 
to  intelligence  sources  and  methods; 

(3)  Positions  requiring  access  to 
information  that  is  protected  within  a 
non-intelligence  special  access  program 
(SAP)  designated  by  the  Secretary  of 
Energy; 

(4)  Positions  that  are  subject  to  the 
Personnel  Seciuity  Assurance  Program 
(PSAP); 

(5)  Positions  that  are  subject  to  the 
Personnel  Assurance  Program  (PAP); 

(6)  Positions  that  DOE  has  determined 
have  a  need-to-know  or  access  to 
information  specifically  designated  by 
the  Secretary  or  his  delegatee  regarding 
the  design  and  operation  of  nuclear 
weapons  and  associated  use  and  control 
features; 

(7)  Positions  within  the  Office  of 
Independent  Oversight  and  Performance 
Assurance,  or  any  successor  thereto, 
involved  in  inspection  and  assessment 
of  safeguards  and  security  functions, 
includiag  cyber  security,  of  the 
Department; 

(8)  Positions  within  the  Office  of 
Security  and  Emergency  Operations,  or 
any  successor  thereto; 

(9)  The  Accelerated  Access 
Authorization  Program  (AAAP);  and 

(10)  Positions  where  the  applicant  or 
incumbent  has  requested  a  polygraph 
examination  in  order  to  respond  to 


questions  that  have  arisen  in  the  context 
of  counterintelligence  investigations  or 
personnel  security  issues.  These 
examinations  are  referred  to  in  this  part 
as  exculpatory  polygraph  examinations. 

(b)  This  part  does  not  apply  to: 

(1)  A  Presidential  appointee,  if  such 
an  appointee  has  received  a  fevorably 
adjudicated,  full-field  Federal  Biveau  of 
Investigation  background  investigation; 

(2)  A  position  requiring  access  to 
SAP's  that  are  intelligence-related  and 
therefore  subject  to  requirements 
promulgated  by  the  Director  of  Central 
Intelligence; 

(3)  Any  individual  for  whom  the 
Secretary  of  Energy  gives  a  written 
waiver  in  the  interest  of  national 
security;  or 

(4)  Any  individual  for  whom  the 
Director,  Office  of  Coimterintelligence, 
gives  a  waiver,  based  upon  certification 
from  another  Federal  agency  that  the 
individual  has  successfiilly  completed  a 
full  scope  or  coimterintelligence-scope 
polygraph  examination  administered 
within  the  last  five  years. 

(c)  The  Director,  Office  of 
Counterintelligence,  in  consultation 
with  the  appropriate  Program  Manager, 
will  establish  the  criteria  for  identifying 
the  specific -positions  described  in 

§  709.4(a)(l)-(8)  that  warrant  polygraph 
examination  and  the  order  of  priority  for 
conducting  polygraph  examinations  of 
the  E)OE  and  contractor  employees  in 
the  eligible  positions. 

f  709.5    HowwINanlndlvMualknowifhis 
or  hM- position  will  be  aligible  for  a 
pdygraph  examination? 

All  positions  in  the  programs 
described  in  §  709.4(a)(l>-(8)  are  eligible 
for  polygraph  examination.  Any  job 
announcement  or  posting  with  respect 
to  any  position  in  those  programs  must 
indicate  that  the  individual  selected  for 
the  position  is  eligible  for  a  polygraph 
examination. 

Subpart  B— Polygraph  ExamlnatkNi 
Protocote  aitd  Protaction  of  NatkNial 
Security 

f  709.11    WhMtypss  of  topics  ars  within 
ths  scops  of  a  polygraph  examination? 

(a)  DOE  may  ask  questions  that  are 
appropriate  to  a  counterintelligence- 
scope  examination  or  that  are  relevant 
to  the  matter  at  issue  in  an  exculpatory 
examination. 

(b)  A  coimterintelligence-scope 
polygraph  examination  is  limited  to 
topics  concerning  the  examinee's 
involvement  in  espionage,  sabotage, 
terrorism,  unauthorized  disclosure  of 
classified  information,  imauthorized 
foreign  contacts,  or  deliberate  damage  to 
or  malicious  misuse  of  a  U.S. 


nminatkNi 
of  National 


cs  are  within 
imination? 


goveminent  information  or  defense 
system, 
(c)  DOE  may  not  ask  questions  that: 

(1)  Prabe  a  person's  thoughts  or 
belief; 

(2)  Concern  conduct  that  has  no 
security  implication;  or 

(3)  Concern  conduct  that  has  no  direct 
relevanpe  to  an  investigation. 

S  709.1 2 ; !  How  does  DOE  determine  the 
wording;^  questions? 

The  eptaminer  determines  the  exact 
wording; of  the  polygraph  questions 
based  on  the  examiner's  pretest 
interview  of  the  examinee,  the 
examin00's  understanding  of  the 
questio^,  and  other  input  from  the 
examin^. 


S  709.1 3    May  >in  indhridual  rehise  to  take  a 
polygraph  examination? 

(a)  Ye3.  An  individual  may  refuse  to 
take  a  polygraph  examination,  and  an 
individjijal  being  examined  may 
terminajt^  the  examination  at  any  time. 

(b)  If  ftn  individual  terminates  a 
polygrapQi  examination  prior  to  the 
completion  of  the  examination,  the  EKDE 
may  treat  that  termination  as  a  refusal 
to  take  a  polygraph  examination  imder 
§709.1^^ 

§  709.1 4 1  \  What  are  the  consequences  of  a 
refusal  tpitake  a  polygraph  examination? 

(a)  If  the  individual  is  an  applicant  for 
employment,  assignment,  or  detail  to 
one  of  thje  positions  described  in 

§  709.4{iaD{lH8)  and  the  individual 
refuses  to  take  a  polygraph  examination, 
DOE  and  its  contractors  may  refuse  to 
employ!  assign,  or  detail  the  individual 
to  the  identified  position. 

(b)  If  the  individual  is  a  DOE 
employe?  whose  current  position  does 
not  reqU^  a  polygraph  examination 
and  is  ah  applicant  for  employment, 
assignment,  or  detail  to  one  of  the 
positioq$  described  in  §  709.4(a)(lH8), 
the  individual's  refusal  to  take  a 
polygraph  examination  will  not  affect 
the  indiji^dual's  current  employment 
status.  I  j 

(c)  If  we  individual  is  an  incumbent 
in  a  position  described  in  §  709.4(a)(1)- 
(8),  and  refuses  to  take  a  polygraph 
examination,  DOE  may  deny  that 
individual  access  to  the  information  or 
involvement  in  the  activities  that 
justified  conducting  the  examination, 
consistejQt  with  §  709.15.  If  the 
individi^  is  a  DOE  employee,  DOE  may 
reassign  or  realign  the  individual's 
duties  oritake  other  action,  consistent 
with  that;  denial  of  access. 

(d)  If  a|i  individual  refuses  to  take  a 
polygraph  examination  as  part  of  the 
Accelerfited  Access  Authorization 
Program,,  DOE  must  terminate  the 
accelerajted  authorization  process  and 


the  individual  may  continue  to  be 
processed  for  access  authorization 
under  the  standard  DOE  personnel 
security  process. 

(e)  Since  an  exculpatory  polygraph 
examination  is  administered  at  the 
request  of  an  individual,  DOE  and  its 
contractors  may  not  take  any  adverse 
personnel  action  against  an  individual 
for  refusing  to  request  or  take  an 
exculpatory  polygraph  examination. 
EKDE  and  its  contractors  may  not  record 
an  individual's  refusal  to  take  an 
exculpatory  polygraph  examination  in 
the  individual's  personnel  security  file, 
or  any  investigative  file.  DOE  also  may 
not  record  the  fact  of  that  refusal  in  the 
employee's  personnel  file. 

(i)  W  a  DOE  employee  refuses  to  take 
a  polygraph  examination,  DOE  cannot 
record  the  fact  of  that  refusal  in  the 
employee's  personnel  file. 

§  709.1 5    How  does  DOE  use  polygraph 
examination  results? 

(a)  If  following  the  completion  of  the 
polygraph  test  there  are  any  unresolved 
issues,  the  polygraph  examiner  must 
conduct  an  in-deptii  interview  of  the 
individual  to  address  those  unresolved 
issues. 

(b)  If,  after  the  polygraph 
examination,  there  are  remaining 
unresolved  issues  that  raise  significant 
questions  relevant  to  the  individual's 
access  to  the  information  or 
involvement  in  the  activities  that 
justified  the  polygraph  examination, 
DOE  must  so  advise  the  individual  and 
provide  an  opportunity  for  the 
individual  to  imdergo  an  additional 
polygraph  examination.  If  the  additional 
polygraph  examination  is  not  sufficient 
to  resolve  the  matter,  DOE  must 
imdertake  a  comprehensive 
investigation  of  the  individual,  using 
the  polygraph  examination  as  an 
investigative  lead. 

(c)  DOE  will  conduct  an  eligibility 
evaluation  that  considers  examination 
results,  the  individual's  persoimel 
security  file,  and  other  pertinent 
information.  As  part  of  the  eligibility 
evaluation  process,  DOE  may  interview 
the  individual. 

(d)  Upon  completion  of  the  eligibility 
evaluation,  DOE  will  determine  whether 
the  individual  may  have  or  continue  to 
have  access  to  the  information  or 
involvement  in  the  activities  that 
justified  the  examination.  If  DOE 
decides  to  discontinue  the  individual's 
access  to  the  information  or 
involvement  in  the  activities  that 
justified  the  examination,  the  foUovidng 
may  occur: 

(1)  DOE  may  deny  the  individual 
access  to  the  information  that  justified 
conducting  the  examination,  and  if  the 


individual  is  a  DOE  employee,  EKDE  may 
reassign  the  individual  or  realign  the 
individual's  duties  or  take  other  actions 
consistent  with  the  denial  of  access. 

(2)  For  an  individual  applying  for 
DOE  access  authorization  (including 
through  the  AAAP)  or  already  holding 
DOE  access  authorization  (including 
PSAP),  DOE  may  initiate  an 
administrative  review  of  the 
individual's  access  authorization 
eligibility  under  the  DOE  regiilations 
governing  eligibility  for  access 
authorization  (security  clearance)  at  10 
CFR  part  710. 

(3)  For  cases  involving  a  question  of 
loyalty  to  the  United  States,  DOE  may 
refer  the  mailer  to  the  Federal  Bureau  of 
Investigation  as  required  by  section 
145d  of  the  Atomic  Energy  Act. 

(4)  If  the  individual  is  an  applicant  for 
employment,  iissignment,  or  detail  to 
one  of  the  positions  described  in 

§  709.4(a)(l)-(8),  DOE  and  its 
contractors  may  refuse  to  employ,  assign 
or  detail  the  individual  to  the  identified 
position. 

(5)  For  an  individual  assigned  or 
detailed  to  DOE,  DOE  may  remove  the 
individual  from  access  to  the 
information  that  justified  the  polygraph 
examination  and  return  the  individual 
to  the  agency  of  origin. 

Subpart  C — Safeguarding  Privacy  and 
Employee  Rights 

§  709.21    When  is  an  individual  notified  that 
a  polygraph  examination  is  scheduled? 

When  a  polygraph  examination  is 
scheduled,  EKDE  must  notify  the 
individual  of  the  date,  time,  and  place 
of  the  polygraph  examination,  and  the 
individual's  right  to  obtain  and  consult 
with  legal  counsel  or  to  seciire  another 
representative  prior  to  the  examination. 
DOE  must  offer  to  make  a  copy  of  these 
regulations  available  to  the  individual. 
The  individual  must  receive  the 
notification  at  least  forty-eight  hours, 
excluding  weekend  days  and  holidays, 
before  the  time  of  the  examination 
except  when  good  cause  is  shown  or 
when  the  individual  waives  the  advance 
notice  provision. 

§709.22    What  rights  to  counsel  or  other 
representation  does  an  individual  have? 

At  the  individual's  own  expense,  an 
individual  has  the  right  to  obtain  and 
consult  with  legal  counsel  or  another 
representative  prior  to  the  examination. 
The  counsel  or  representative  may  not 
be  present  d\uing  the  polygraph 
examination. 
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DOE  may  not  administer  a  polygraph 
examination  unless  DOE  has: 

(a)  Notified  the  individual  of  the 
polygraph  examination  in  writing; 

(b)  Oflered  to  the  individual  a  copy  of 
these  regulations;  and 

(c)  Obtained  voluntary  written 
consent  from  the  individual. 

1700^   WlMt  Other  kifbrmaUon  is 
providad  to  the  indlvidiMl  prior  to  a 


Before  administering  the  polygraph 
examination,  the  examiner  must: 

(a)  Inform  the  individual  of  the  use  of 
audio  and  video  recording  devices; 

(h)  Explain  to  the  individual  the 
characteristics  and  nature  of  the 
polygraph  instrument  and  examination; 

(c)  Explain  the  physical  operation  of 
the  instrument  and  the  procedures  to  be 
followed  during  the  examination; 

(d)  Review  with  the  individual  the 
questions  to  be  asked  during  the 
examination;  and 

(e)  Advise  the  individual  of  the 
individual's  privilege  against  self- 
incrimination. 

f  700.25    Are  ttMre  Hinils  on  uae  of 
polygraph  examination  results  ttiet  reflect 
"deeepdon  indicatod"  or  "no  opinion'? 

DOE  or  its  contractors  may  not: 

(a)  Take  an  adverse  ptersonnel  action 
against  an  individual  solely  on  the  basis 
of  a  polygraph  examination  result  of 
"deception  indicated"  or  "no  opinion" 
except  when  the  Secretary  or  the 
Secretary's  designee  makes  a  written 
detnmination  that  the  information  to 
which  the  individual  has  access  is  of 
such  extreme  sensitivity  that  access 
under  the  circumstances  poses  an 
unacceptable  risk  to  national  security  or 
defense:  or 

(b)  Use  a  polygraph  examination  that 
reflects  "deception  indicated"  or  "no 
opinion"  as  a  substitute  for  any  other 
required  investigation. 


1700.26    How  does  DOE  protoct  the 
oonWdenMemy  of  polygraph  examlnstion 
vMOfde? 

(a)  DOE  owns  all  polygraph 
examination  records  and  reports. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  Office  of 
Counterintelligence  maintains  all 
polygraph  examination  records  and 
reports  in  a  system  of  records 
established  imder  the  Privacy  Act  of 
1974.  5  U.S.C.  552a. 

(c)  The  Office  of  Intelligence  also  may 
maintain  polygraph  examination  reports 
generated  with  respect  to  individuals 
identified  in  §  709.4(a)(2)  in  a  system  of 


records  established  under  the  Privacy 
Act  of  1974. 

(d)  Polygraph  examination  records 
and  reports  used  to  make  AAAP 
determinations  or  generated  as  a  result 
of  an  exculpatory  personnel  security 
polygraph  examination  will  be 
maintained  in  a  System  of  Records. 

(e)  DOE  must  afford  the  full  privacy 
protection  provided  by  law  to 
information  regarding  an  employee's 
refusid  to  take  a  polygraph  examination. 

S(4)pan  D— Polygraph  Examination 
and  Examiner  Standards 

§700.31    What  are  the  DOE  standards  for 
polygraph  examinations  and  polygraph 
examiners? 

(a)  DOE  adheres  to  the  procediues  and 
standards  established  by  the  Department 
of  Defense  Polygraph  Institute  (DODPI). 
DOE  only  administers  DODPI  approved 
testing  formats.  The  DOE  Test  Center 
has  been  inspected,  approved  and/or 
certified  by  DODPI.  the  U.S.  Air  Force 
Office  of  Special  Investigations. 
American  Polygraph  Association,  and 
the  American  Association  of  Police 
Polygraphers 

(b)  The  polygraph  examiner  must  be 
certified  to  conduct  polygraph 
examinations  under  this  part  by  the 
DOE  Psychophysiological  Detection  of 
Deception/Polygraph  Program  Quality 
Control  Official. 

(c)  To  be  certified  under  paragraph  (b) 
of  this  section,  an  examiner  must  have 
the  following  minimum  qualifications: 

(1)  The  examiner  must  be  an 
experienced  counterintelligence  or 
criminal  investigator  with  extensive 
additional  training  in  using 
computerized  instrumentation  in 
Psydiophysiological  Detection  of 
Deception  and  in  psychology, 
physiology,  interviewing,  and 
interrogation. 

(2)  The  examiner  must  have  a 
favorably  adjudicated  Single-scope 
Background  Investigation  and  complete 
a  counterintelligence-scope  polygraph 
examination. 

(3)  The  examiner  must  receive  basic 
Forensic  Psychophysiological  Detection 
of  Deception  training  fit>m  the  DODPI. 

(4)  The  examiner  must  be  certffied  by 
DOE  to  conduct  the  following  tests: 

(i)  Test  for  Espionage,  Sabotage,  and 
Terrorism; 

(ii)  Counterintelligence-Scope 
Polygraph  Tests; 

(iii)  Zone  Comparison  Tests; 

(iv)  Modified  General  Question  Tests; 

(v)  Peak  of  Tension  Tests;  and. 

(vi)  Relevant  and  Irrelevant  and 
Directed  Lie  Control  Tests. 


§709.32    What  are  the  training 
requirements  for  polygraph  examiners? 

(a)  Examiners  must  imdergo  a 
minimum  of  forty  hoins  training 
annually  within  the  discipline  of 
Forensic  Psychophysiological  Detection 
of  Deception. 

(b)  The  following  organizations 
provide  acceptable  curricula  to  meet  the 
training  requirement  of  paragraph  (a)  of 
this  section: 

(1)  American  Polygraph  Association, 

(2)  American  Association  of  Police 
Polygraphists.  and 

(3)  Department  of  Defense  Polygraph 
Institute. 

PART  710-CRITERIA  AND 
PROCEDURES  FOR  DETERMININQ 
EUGHBIUTY  FOR  ACCESS  TO 
CLASStREO  MATTER  OR  SPECIAL 
NUCLEAR  MATERIAL 

2.  The  authority  citation  for  part  710 
continues  to  read  as  follows: 

Authority:  Sec.  145, 68  Stat.  942  (42  U.S.C. 
2165)  and  sec.  161.  68  Stat.  948  (42  U.S.C. 
2201);  E.O.  10450,  3  CFR  1949-1953  Comp., 
p.  936.  as  amended;  E.O.  10865,  3  CFR  1959- 
1963  Comp.,  p.  398,  as  amended,  3  CFR 
Chap.  IV;  sec.  104(c).  38  Stat.  1237  (42  U.S.C. 
5814);  sec.  105(a),  88  Stat.  1238  (42  U.S.C. 
5815);  sees.  641,  644,  646.  91  SUt.  598,  599 
(42  U.S.C.  7251.  7254,  and  7256). 

-a.  In  §  710.57  (subpart  B),  paragraphs 
(f)  through  (i)  are  redesignated  as 
paragraphs  (g)  through  (j)  and  a  new 
paragraph  (f)  is  added  to  read  as  follows: 

§710.57    Supervisory  review. 

***** 

(f)  Applicants  tentatively  selected  for 
PSAP  positions  and  each  individual 
occupying  a  PSAP  position,  but  not  yet 
holding  a  PSAP  access  authorization, 
must  submit  to  a  polygraph  examination 
imder  10  CFR  part  709. 


PART  71 1— PERSONNEL  ASSURANCE 
PROGRAM  (PAP) 

4.  The  authority  citation  for  Part  711 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2201(p),  7191. 

5.  In  §  711.5,  paragraph  (b)(8)  is  added 
to  read  as  follows: 

§711.5    General  requirements. 

(b)*  •  * 

(8)  Be  eligible  for  a  polygraph 
examination  under  10  CFR  part  709. 

***** 

[FR  Doc.  99-21290  Filed  8-17-99;  8:45  am] 
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induatilal  Laundriaa  Point  Source 


AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  On  December  17, 1997  (62  FR 
66182),  EPA  published  proposed 
pretreatment  standards  for  die  control  of 
wastewater  pollutants  from  the 
industrial  latmdries  industry.  After 
careful  consideration  of  all  of  the 
information  in  the  record  for  this 
rulemaking,  EPA  has  decided  not  to 
promulgate  national  categorical 
pretreatment  standards  for  the  industrial 
laundries  point  source  category  because 
industrial  laundry  discharges  to 
publicly  owned  treatment  works 
(POTWs)  do  not  present  a  national 
problem  warranting  national  regulation. 
EPA  is  not  issuing  effluent  limitations 
guidelines  and  new  source  performance 
standards  for  direct  dischargers  since 
there  are  no  direct  dischargers  and  no 
means  to  evaluate  performance  to 
determine  the  appropriate  level  of 
control  for  national  rulemaking 
purposes.  For  this  action.  EPA 
considered  many  regulatory  technology 
options  as  well  as  the  no  regulation 
option.  EPA  has  determined  that 
indirect  discharges  from  industrial 
laundries  do  not  warrant  national 
regulation  because  of  the  small  amount 
of  pollutants  removed  by  pretreatment 
options  determined  to  be  economically 
achievable.  For  existing  sources,  EPA 
estimates  that  a  rule  for  this  industry 
would  remove  less  than  650  poimds  of 
pollutant  per  facility  per  year  (which, 
on  a  toxic-weighted  basis,  is  only  32 
poimd  equivalents).  For  new  sources, 
EPA  estimates  that  a  rule  for  this 
industry  would  remove  less  than  1,040 
poimds  of  pollutant  per  facility  per  year 
(which,  on  a  toxic-weighted  basis,  is 
only  51  pound  equivalents).  These 
pollutant  reductions  represent  much 
smaller  removals  than  any  other 
categorical  pretreatment  standards 
promulgated  by  EPA.  EPA's  record  does 
not  demonstrate  that  Publicly  Owned 
Treatment  Works  (POTWs)  are  generally 
experiencing  problems  with  discharges 
from  this  industry,  and  EPA  believes 
that  such  discharges  will  rarely,  if  ever, 
present  a  problem.  To  the  extent  that 


isolated  problem  discharges  occur, 
existing  pretreatment  authority  is 
available  to  control  these  isolated 
discharges.  EPA  believes  that  for  this 
industry,  the  best  way  to  control 
effluent  discharges  of  certain  organic 
pollutants  is  to  remove  the  pollutants 
which  are  contained  on  the  laimdry 
items  before  they  are  washed.  EPA's 
Office  of  Solid  Waste  (OSW)  plans  to 
address  the  amount  of  certain  waste 
solvents  being  sent  to  laimdries  in  a 
futiue  rulem^ng  (the  first  quarter  of 
the  year  2000)  with  an  aim  toward 
decreasing  the  amoimt  of  solvent  based 
organics  on  towels. 

DATES:  hi  accordance  with  40  CFR  Part 
23,  this  final  action  shall  be  considered 
issued  for  the  purposes  of  judicial 
review  at  1  pm  Eastern  time  on 
September  1, 1999.  Under  section 
509(b)(1)  of  the  CWA,  judicial  review  of 
the  Administrator's  final  action 
regarding  effluent  limitations  guidelines 
and  pretreatment  standards  can  only  be 
had  by  filing  a  petition  for  review  in  the 
United  States  Court  of  Appeals  within 
120  days  after  the  decision  is  considered 
issued  for  piuposes  of  judicial  review. 
ADDRESSES:  For  additional  technical 
information  write  to  Ms.  Marta  E. 
Jordan,  Engineering  and  Analysis 
Division  (4303),  U.S.  EPA.  401  M  Street 
SW,  Washington,  DC  20460  or  send  e- 
mail  to:  Jordan.  Marta@epa.gov  or  call  at 
(202)  260-0817.  For  additional 
economic  information  contact  Mr. 
George  Denning  at  the  address  above  or 
by  calling  (202)  260-7374. 

The  complete  administrative  record 
(excluding  confidential  business 
information)  for  this  action  is  available 
for  review  at  EPA's  Water  Docket  at  EPA 
Headquarters  at  Waterside  Mall,  room 
EB-57,  401  M  Street,  SW,  Washington, 
DC  20460.  For  access  to  docket 
materials,  call  (202)  260-3027  between 
9:00  am  and  3:30  pm  for  an 
appointment.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marta  E.  Jordan,  (202)  260-0817. 
SUPPLEMENTARY  INFORMATION: 

Supporting  Documentation 

The  basis  for  this  final  action  is 
detailed  in  four  documents,  each  of 
which  is  supported  in  turn  by 
additional  information  and  analyses  in 
the  rulemaking  record.  EPA's  technical 
foundation  for  this  final  action  is 
presented  in  the  Technical  Development 
Document  for  the  Final  Action 
Regarding  Pretreatment  Standards  for 
the  hidustri^  Laundries  Point  Soiut:e 
Category  (hereafter,  "Technical 
Development  Document":  EPA  Report 
No.  821-R-99-010.  EPA's  economic 


analysis  is  presented  in  the  Economic 
Assessment  for  the  Final  Action 
Regarding  Pretreatment  Standards  for 
the  bdustrial  Laundries  Point  Source 
Category  (hereafter,  "Economic 
Assessment";  EPA  Report  No.  EPA- 
821-R-99-011.)  and  in  the  Cost- 
Effectiveness  Analysis  for  the  Final 
Action  Regarding  Pretreatment 
Standards  for  the  hidustrial  Laimdries 
Point  Source  Category  (hereafter,  "Cost- 
Efiectiveness  Analysis";  EPA  Report  No. 
EPA-821-R-99-009).  EPA's 
environmental  benefits  analysis  is 
presented  in  the  Water  Quality  Benefits 
Analysis  for  the  Final  Action  Regarding 
Pretreatment  Standards  for  the 
Industrial  Laundries  Point  Source 
Category  (hereinafter.  "WQBA").  EPA's 
responses  to  comments  on  the  proposal 
and  a  Notice  of  Data  Availability 
(NODA)  which  are  part  of  this  action  are 
presented  in  the  Comment  Response 
Document  for  the  Final  Action 
Regarding  Pretreatment  Standards  for 
the  hidustrial  Laimdries  Point  Source 
Category  (hereinafter.  "Comment 
Response  Document"). 

Organization  of  this  Document 

I.  Legal  Authority 

II.  Background 

A.  Clean  Water  Act  • 

B.  Pollution  Prevention  Act 

C.  Profile  of  the  Industry 

D.  Proposed  Rule 

E.  Notice  of  Data  Availability 

1.  Towel  Only  Option 

2.  Total  Petroleum  Hydrocarbons  (TPH) 

3.  Pollution  Prevention  Program 

F.  Changes  Since  Proposal 

1.  Cost  Changes 

2.  Pollutant  Loading  and  Reduction 
Changes 

3.  Economic  Analysis  Changes 

III.  Decision  Not  to  Regulate  Industrial 

Laundries 

A.  Summary  of  Options  Considered 

B.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

1.  Selected  Option 

2.  Rationale  for  Selected  Option 

C.  Pretreatment  Standards  for  New  Sources 
(PSNS) 

IV.  Costs  and  Economic  Impacts  for  the 

Regulatory  Options 

A.  Introduction 

B.  Economic  Impact  Methodology 

1.  Introduction 

2.  Methodology  Overview 

C.  Summary  of  Costs  and  Economic 
Impacts 

1.  Number  of  Facilities  and  Costs  of  the 
Regulatory  Options 

2.  Economic  Impacts  of  the  Regulatory 
Options 

a.  Impacts  from  Regulatory  Options  for 
Existing  Sources 

b.  Impacts  from  Regulatory  Options  for 
New  Sources 

3.  Small  Business  Analysis 


4.  Cq^-Bei 
V.  Tot4l  Toxi 


4.  Cdi*-l 
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-Benefit  Comparison 

V.  Total  Toxic  and  Nonconventional  Pounds 

Reduced  By  Options  Considered  for  the 
Fi^U  Action 

VI.  Pas^JThrough  Analysis 

Vn.  Co^t-Effectiveness  Analysis 
Vm.  Eiiirironmental  Benefits  Analysis 

A.  Satnmary 

B.  Chinges  Since  the  Proposal 
iefits  of  Action 
luced  Pollutant  Discharges 
luced  Human  Health  Risk 
■roved  Recreational  Fishing 
tortunities 
luced  Impacts  on  POTWs 

a.  Modeled  POTW  Impacts 

b.  Discussion  with  POTW  Operators  and 
Prt^eatment  Coordinators 

IX.  NoBjWater  Quality  Environmental 

Impacts 

A.  A\i  Pollution 

B.  Sdl^d  Waste  Guueratiuu 

C.  Eiisrgy  Requirements 

X.  Related  Acts  of  Congress  and  Executive 
■s 

Appendix  A  to  the  Notice — Lists  of 

AUbreviations,  Acronyms,  Definitions 
ana  Other  Terms  Used  in  this  Notice 

I.  Legfl  Authority 

Thi$  ifinal  action  withdraws  the 
propo60d  pretreatment  standards  for  the 
industrial  laundries  point  source 
categocy.  EPA  takes  this  action  pursuant 
to  sectibns  301,  304,  306,  307,  308,  402, 
and  5^1  of  the  Clean  Water  Act,  33 
U.S.C.1311,  1314,  1316,  1317, 1318, 
1342,  kbd  1361. 


D.Ba( 


lund 


A.  a^  Water  Act 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  (Clean  Water 
Act)  established  a  comprehensive 
program  to  "restore  and  maintain  the 
chemioal,  physical,  and  biological 
integrity  of  the  Nation's  waters," 
(sectiq4  101  (a)).  To  implement  the  Act, 
EPA  i^  to  issue  effluent  limitations 
guideUiies,  pretreatment  standards  and 
new  source  performance  standards  for 
indiistdal  dischargers.  These  types  of 
effluent  guidelines  and  standards  are 

.  in  the  proposed  regulation 
at  62  FR  66182  (December  17, 1997). 

Sec1U)n  304(m)  of  the  Clean  Water  Act 
(33  U.S.C.  1314(m)).  added  by  the  Water 
Qualitfyj  Act  of  1987,  requires  EPA  to 
establ^  schedules  for  (1)  reviewing 
and  reKijising  existing  effluent  limitations 
guidelihes  and  standards  ("effluent 
guideliiies"),  and  (2)  promulgating  new 
effluei^t  guidelines.  Chi  January  2, 1990 
EPA  pjdblished  an  Effluent  Guidelines 
Plan  (^6  FR  80),  in  which  schedules 
were  e|$tablished  for  developing  new 
and  reMised  effluent  guidelines  for 
sevMal;industry  categories.  One  of  the 
industiies  for  which  the  Agency 
establi^ed  a  schedule  was  the 


Industrial  Laimdries  Point  Sotuce 
Category. 

Natiual  Resources  Defense  Council, 
Inc.  (NRDC)  and  Public  Citizen.  Inc., 
challenged  the  Effluent  Guidelines  Plan 
in  a  suit  filed  in  U.S.  District  Coiul  for 
the  District  of  Columbia  (NRDC  et  al  v. 
Reilly,  Civ.  No.  89-2980).  The  plaintiffs 
charged  that  EPA's  plan  did  not  meet 
the  requirements  of  section  304(m).  A 
Consent  Decree  in  this  litigation  was 
entered  by  the  Cotirt  on  January  31, 
1992.  The  terms  of  the  Consent  Decree 
are  reflected  in  the  Effluent  Guidelines 
Plan  most  recently  published  on 
September  4, 1998  (63  FR  47285).  This 
plan  states,  among  other  things,  that 
EPA  proposed  effluent  limitations 
guidelines  and  standards  for  the 
industrial  laundries  point  source 
category  in  November  1997  and  that 
EPA  would  take  final  action  by  June 
1999.  This  notice  serves  to  inform  the 
public  of  EPA's  final  action  pursuant  to 
the  decree. 

B.  Pollution  Prevention  Act 

The  Pollution  Prevention  Act  of  1990 
(PPA)  (42  U.S.C.  13101  etseq.,  Pub.  L. 
101-508,  November  5, 1990)  declares  it 
to  be  the  national  policy  of  the  United 
States  that  pollution  should  be 
prevented  or  reduced  whenever  feasible; 
pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be 
prevented  or  recycled  should  be  treated 
in  an  environmentally  safe  manner 
whenever  feasible;  and  disposal  or 
release  into  the  environment  should  be 
employed  only  as  a  last  resort  (Section 
6602;  42  U.S.C.  13101(b)).  In  short, 
preventing  pollution  before  it  is  created 
is  preferable  to  trying  to  manage,  treat 
or  dispose  of  it  after  it  is  created. 

C.  Profile  of  the  Industry 

An  industrial  laundry  is  any  facility 
that  laimders  industrial  textile  items 
from  off-site  as  a  business  activity  (i.e., 
launder  industrial  textile  items  for  other 
business  entities  for  a  fee  or  through  a 
cooperative  arrangement).  Either  ti^e 
industrial  latuidry  or  the  off-site 
customer  may  own  the  industrial 
laundered  textile  items.  This  definition 
includes  textile  rental  companies  that 
perform  laundering  operations.  For  this 
action,  laimdering  means  washing  with 
water,  including  water  washing 
following  dry  cleaning.  Laimdering  does 
not  include  laundering  exclusively 
through  dry  cleaning.  Industrial  textile 
items  include,  but  are  not  limited  to, 
industrial:  shop  towels,  printer  towels, 
fumittire  towels,  rags,  mops,  mats,  rugs, 
tool  covers,  fender  covers,  dust  control 


items,  gloves,  btiffing  pads,  absorbents, 
imiforms  and  filters. 

Industrial  laundry  facilities  are 
located  in  all  50  states  and  all  10  EPA 
regions.  By.state,  the  largest  number  of 
industrial  laimdries  are  in  California.  By 
EPA  region,  the  largest  concentration  of 
industrial  laimdries  is  in  Region  V.  Most 
of  the  industrial  laundering  facilities  are 
in  large  urban  areas.  Industrial  laundries 
vary  in  size  from  one-or  two-person 
facilities  to  large  corporations  that 
operate  many  facilities  with  hundreds  of 
employees  nationwide.  Annual  laundry 
production  per  facility  ranges  from 
approximately  44,000  to  over  32  million 
pounds,  with  a  total  annual  industry 
production  of  over  9  billion  pounds.  At 
proposal,  EPA  estimated  that  the 
industrial  laundry  industry  consisted  of 
approximately  1,747  facilities 
nationwide. 

In  analyzing  data  submitted  as  part  of 
the  comment  period  of  the  proposed 
rule,  EPA  decided  to  eliminate  clean 
room  items  (i.e.,  items  used  in  particle- 
and  static-fi'ee  environments  by 
computer  manufacturing, 
pharmaceutical,  biotechnology, 
aerospace,  and  other  customers  to 
control  contamination  in  production 
areas)  from  the  industrial  textile  items 
list.  EPA  compared  data  of  pollutant 
concentrations  in  clean  room  items  to 
pollutant  concentrations  in  linens  and 
industrial  textile  items.  EPA  found  the 
clean  room  item  pollutant 
concentrations  lower  than  the  linen 
concentrations  and  excluded  the  clean 
room  items  from  the  list.  Since  EPA 
excluded  clean  room  items  from  the 
definition  of  industrial  laimdry  textile 
items  the  number  of  facilities  affected 
by  this  action  decreased  by  five 
facilities.  Thus,  EPA's  current  estimate 
of  industrial  laundries  consists  of  1,742 
facilities  nationwide. 

D.  Proposed  Rule 

On  December  17, 1997  (62  FR  66182), 
EPA  published  proposed  pretreatment 
standards  for  the  control  of  wastewater 
pollutants  from  the  industrial  laundries 
industry.  The  proposed  rule  covered 
facilities  that  launder  industrial  textile 
items  frtim  off-site  as  a  business  activity 
(i.e.,  launders  industrial  textile  items  for 
other  business  entities  for  a  fee  or 
through  a  cooperative  arrangement). 
EPA  proposed  an  exclusion  for  existing 
facilities  processing  less  than  one 
million  pounds  of  incoming  laundry 
and  less  than  255,000  pounds  of  shop 
and/or  printer  towels  per  calendar  year 
to  eliminate  unacceptable 
disproportionate  adverse  economic 
impacts  on  the  smaller  facilities.  By 
excluding  these  facilities,  EPA's 
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proposed  rule  would  have  applied  to 
1,606  fiacilities  nationwide. 

EPA  proposed  pretreatment  standards 
based  on  chemical  precipitation 
technology  for  11  parametersKS  metals, 
7  organics,  and  one  bulk  parameter 
known  as  silica  gel  treat^-hexane 
extracted  material  (SGT-HEM)).  SGT- 
HEM  was  formerly  called  total 
petroleum  hydrocarbon  (TPH)  imder  a 
previously  used  analytical  method.  The 
analytical  method  used  for  measuring 
SGT-HEM,  EPA's  Method  1664,  was 
approved  in  a  final  rulemaking  in  the 
Federal  Register  on  May  14, 1999  (64 
FR  26315);  the  parameter  is  now  called 
Non-polar  material  (NPM). 

EPA  received  comments  on  the 
proposed  exclusion  and  on  the 
technology  basis  used  in  calcidating 
limits.  Other  comments  related  to  the 
necessity  of  a  national  rule,  costs  of 
compliance,  benefits,  cost-effectiveness, 
the  toxic  weighting  factor  and  the 
POTW  percent  removal  or  SGT-HEM 
(TPH).  EPA  evaluated  all  of  the  issues 
based  on  the  additional  information 
gathered  by  EPA  or  received  during  the 
comment  period  following  the  proposal. 
EPA  then  discussed  the  results  of  most 
of  these  evaluations  in  a  notice  of  data 
availability  discussed  below. 

E.  Notice  of  Data  Availability 

EPA  published  a  notice  of  data 
availability  (NODA)  on  December  23. 
1998  (63  FR  71054).  The  NODA 
presented  a  summary  of  the  data 
gathered  or  received  from  commenters 
since  the  proposal,  an  assessment  of  the 
usefulness  of  the  data  in  EPA's  analyses; 
a  description  and  evaluation  of  a 
modified  technology  option  suggested 
by  commenters;  and  a  discussion  of  a 
voluntary  industry  program,  along  with 
certain  other  specific  issues  raised  by 
commenters. 

1.  Towel  Only  Option 

In  response  to  comments  received  on 
the  proposal,  EPA  evaluated  an  option 
covering  only  facilities  laimdering  shop 
and/or  printer  towels  ("towel  only"). 
EPA  provided  information  on  the  towel 
only  option  in  the  NODA.  This  option 
was  a  modified  version  of  the  "heavy" 
options  presented  in  the  proposal,  lliis 
towel  only  alternative  would  have 
applied  to  1,333  facilities  nationwide. 
Based  on  comments  on  the  NODA,  EPA 
decided  that  the  towel  only  options 
were  complicated  to  implement  and 
enforce  and  could  result  in  significantly 
increased  monitoring  costs  for 
compliance  with  bom  the  categorical 
standards  for  one  portion  of  the 
focilitjr's  discharge,  as  well  as  with  local 
limits  applied  to  the  remainder  of  the 
facility's  discharge.  In  addition,  there 


was  limited  data  identifying 
performance  of  the  control  technologies 
treating  the  towel  only  wastewater. 
Thus,  EPA  decided  not  to  pursue  the 
towel  only  options. 

2.  Total  Petroleum  Hydrocarbons  (TPH) 

In  the  NCHDA,  EPA  also  discussed 
issues  related  to  how  TPH  was  used  for 
two  difiisrent  analyses — ^the  pass 
through  analysis  and  the  cost- 
effectiveness  analysis.  As  part  of  the 
analyses  conducted  for  the  NODA,  EPA 
incorporated  data  submitted  on  the 
POTW  removal  of  the  bulk  parameter 
SGT-HEM  (TPH).  The  new  data  showed 
nondetects  for  TPH  in  the  POTW 
effluent.  Thus,  for  the  pass  through 
analysis  conducted  for  the  NODA,  EPA 
estimated  a  POTW  removal  of  greater 
than  74  percent  for  SGT-HEM  (TPH) 
based  on  the  highest  influent 
measurement  of  SGT-HEM  (see  NODA, 
63  FR  71054). 

In  the  NODA,  EPA  also  discussed  the 
new  data  collected  related  to 
constituents  of  TPH  and  modifications 
made  to  improve  both  the  pass  through 
and  cost-effectiveness  analyses  based  on 
this  new  data.  Following  the  proposal, 
EPA  conducted  a  study  to  evaluate  the 
bulk  parameter  SGT-HEM  (TPH)  in 
order  to  identify  more  acciuately  the 
constituents  comprising  the  SGT-HEM 
(TPH)  measurement.  The  study  was 
conducted  by  sampling  the  influents 
and  effluents  of  the  Dissolved  Air 
Flotation  (DAF)  and  Chemical 
Precipitation  (CP)  treatment  units  at  the 
same  facilities  EPA  sampled  prior  to 
and  soon  after  proposal.  EPA  analyzed 
these  samples  for  SGT-HEM  (TPH)  and 
total  oil  and  grease  using  Method  1664 
and  evaluated  the  sample  extracts  using 
gas  chromatography  and  mass 
spectroscopy  (GC/MS)  methods.  Based 
on  these  analyses,  EPA  was  able  to 
identify  several  constituents  measiued 
as  part  of  the  SGT-HEM  (TPH) 
parameter.  Most  of  the  constituents 
identified  in  the  influent  samples  were 
n-alkanes,  as  well  as  naphthalene,  bis(2- 
ethylhexyl)  phthalate  and  2- 
mettiylnaphthalene.  The  identified 
constituents,  however,  represent  only  a 
very  small  portion  of  the  total  SGT- 
HEM  (TPH)  measurement 

In  the  NODA,  EPA  solicited 
additional  infcmnation  on  influent  and 
effluent  pollutant  concentrations  from 
POTWs  operating  secondary  treatment. 
EPA  did  not  receive  any  additional  data 

in  response  to  the  NODA  that  was 

useful  in  revising  POTW  percent 
removals  for  individual  constituents, 
including  the  identified  constituents  of 
SGT-HEM  (TPH). 

As  part  of  EPA's  analysis  for  the  rule. 
EPA  also  conducted  a  cost-effsctiveness 


analysis.  This  analysis,  in  part, 
compares  for  various  technology  options 
the  cost  of  removing  toxic  and 
nonconventional  pollutants  that  would 
otherwise  pass  through  the  POTW.  EPA 
expresses  diese  pollutant  removals  as 
"pound  equivalents"  which  EPA 
estimates  by  multiplying  pounds  of  a 
pollutant  removed  by  an  assigned  toxic 
weighting  factor.  The  assigned  toxic 
weighting  factor  for  each  pollutant  is 
based  on  the  pollutant's  relative  toxicity 
to  copper.  At  proposal.  EPA  included 
the  bulk  parameter  TPH  in  the  cost- 
effectiveness  calculations.  Following  the 
TPH  study,  EPA  used  a  revised  toxic 
weighting  factor  for  TPH  based  on  the 
toxic  weighting  factors  for  the 
individud  constituents  of  SGT-HEM 
(TPH).  Based  on  the  identified 
constituents  of  SGT-HEM  (TPH),  EPA 
revised  its  average  toxic  weighting 
factor  for  the  bulk  parameter  TPH  from 
0.10  (used  at  proposal)  to  0.009.  EPA 
used  this  value,  as  discussed  in  the 
NODA,  to  identify  the  "total  toxic 
pound  equivalents"  of  SGT-HEM  (TPH) 
removed  by  the  rule.  EPA  also 
calculated  cost-effectiveness  based  on 
removals  of  the  individual  constituents 
of  SGT-HEM  (TPH)  rather  than  on 
removals  of  the  bulk  parameter  SGT- 
HEM  (TPH).  The  results  of  the  analyses 
using  both  the  individual  constituents 
only  and  the  bulk  parameter  TPH  can  be 
found  in  the  record  and  supporting 
dociunents. 

3.  Pollution  Prevention  Program 

In  comments  on  the  proposal  and 
NODA,  the  industrial  laundries  trade 
associations.  Uniform  and  Textile 
Service  Association  and  Textile  Rental 
Services  Association  of  America,  (UTSA 
and  TRSA)  submitted  a  description  of  a 
voluntary  multi-media  environmental 
stewardship  and  pollution  prevention 
program  as  an  alternative  approach  to  a 
national  pretreatment  standard.  The 
centerpiece  of  the  voluntary  program  is 
a  series  of  initiatives  seeking  to  achieve 
an  annual  reduction  of  pollutants  being 
discharged  of  20,000  toxic  poimd 
equivalents  and  an  annual  reduction  of 
up  to  25  percent  in  industry  water, 
energy,  and  washroom  chemical  usage 
(on  a  per  pound  of  textiles  laundered 
basis)  by  the  year  2002.  The  program 
would  be  initiated  by  UTSA  andTRSA 
surveying  the  industry  to  develop  a 
1997  "benchmark"  against  which 
progress  towards  these  reduction  goals 

will  be  measured.^ EPA^supports     

industry  efforts  to  reduce  pollution  at 
the  source,  and  believes  that  the 
environment  would  benefit  from  this 
pollution  prevention  program  whether 
or  not  categorical  pretreatment 
standards  dre  established. 
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F.  Chai  ges  Since  Proposal 

1.  Cost  [thanges 

Engi]>0ering  cost  changes  have  been 
made  b^ed  on  supplementary  data  and 
commetlts.  These  changes,  which  are 
reflected  in  the  economic  impact 
analysejsL  cost-effectiveness  analysis, 
and  smwl  business  analyses,  are 
discussiad  more  fully  in  the  Technical 
Developtnent  Document  (TDD), 
Econoi^c  Assessment  (EA),  and  Cost- 
Effectiv*9ness  documents.  The  major 
changes  since  the  proposal  resulted 
from  thiej  following: 

— EPA  tpmoved  three  model  clean  room 
facilities  (equivalent  to  five  facilities 
in  th^  [industry)  from  the  scope  of  the 
rule,  leased  on  the  raw  wastewater 
loadings  for  their  items.  This  change 
had  minor  effects  on  the  overall 
industry  costs. 
— ^EPA  ft  ided  a  cost  for  facilities  that 
currently  (based  on  1993  data)  operate 
dissoJifed  air  flotation  (DAF)  and 
chentijcal  precipitation  in  order  to 
upgrade  performance  to  meet  the 
projected  standards.  This  change 
increeised  the  capital  and  O  &  M  costs 
for  aljl  I  options. 
— EPA  revised  the  labor  costs  associated 
with  the  operation  and  maintenance 
of  the  (option  treatment  equipment. 
The  liaibor  costs  are  now  calculated  as 
one  full-time  equivalent  operator  per 
treatment  system,  which  generally 
increased  the  costs  for  all  options. 
— EPA  Iticreased  the  required  square 
footaBB  and  the  cost  per  square  foot  of 
buil(&igs  that  were  included  in  the 
optioU  costs  to  house  the  treatment 
systems,  thus  increasing  the  costs  for 
all  options. 
— EPA  changed  the  sludge  generation 
rates  iof  the  treatment  technologies 
base4jon  available  treatment  system 
data.  ;This  change  had  a- minor  effect 
on  thb  option  costs  (some  model 
facility  costs  increased,  while  others 
decr^^ed). 

2.  PoUilJs 
Changey 

PoUt^tant  loading  and  reduction 
change^  {have  been  made  based  on 
supplementary  data  and  comments. 
These  dikanges,  which  are  reflected  in  - 
the  passlthrough  and  cost-effectiveness 
analysed,  are  discussed  more  fully  in  the 
Technital  Development  Document  and 
Cost-Effectiveness  documents.  The 
major  changes  since  the  proposal 
resulted 'from  the  following: 
— EPA  removed  three  model  clean  room 
facilities  (equivalent  to  five  facilities 
in  th^ 'industry)  from  the  scope  of  the 
rule,  based  on  the  raw  wastewater 
loadings  for  their  items.  This  change 


it  Loading  and  Reduction 


had  minor  effects  on  the  overall 
industry  pollutant  loadings  and 
removals. 

-For  the  primary  assessment,  EPA 
removed  the  toxic  weighting  factor 
(TWF)  for  total  petroleum 
hydrocarbon  (TPH)  and  included  the 
TWFs  for  the  identified  constituents 
of  TPH  in  the  pollutant  loadings  and 
removals  calculations.  EPA  also 
evaluated  pollutant  loadings  and 
removals  using  the  adjusted  TWF  for 
TPH  as  described  in  the  NODA. 
Under  either  analysis,  this  greatly 
decreased  the  pound-equivalent 
loadings  and  removals  for  all  options. 

-EPA  incorporated  new  sampling  data 
collected  since  proposal  for  the 
chemical  precipitation  technology 
option,  which  modified  the  long  term 
averages  for  those  options.  This 
change  had  minimal  effects  on  the 
loadings  calculations  for  the  options. 

-For  calculating  pollutant  loadings, 
EPA  used  a  revised  pass  through 
analysis.  At  proposal,  EPA  performed 
the  pass  through  analyses  on  TPH 
(and  not  the  individual  pollutants  that 
comprise  TPH)  using  the  average 
percent  removal  of  three  individual  n- 
alkanes.  For  this  final  action,  as 
discussed  in  the  NODA,  EPA 
performed  the  pass  through  analysis 
on  the  individual  pollutants  that 
comprise  TPH  (i.e.,  n-alkanes  and 
others). 

-Further,  for  all  pollutants  EPA  looked 
at  Henry's  Law  Constants  to  see  if  the 
individual  pollutants  were  volatile.  If 
the  pollutants  were  volatile,  EPA 
determined  POTW  percent  removal 
based  on  the  POTW  removal  model 
for  the  pollutant  with  the  most  similar 
Henry's  Law  Constant,  as  presented-in 
the  development  docimient  for  the 
pharmaceutical  manufacturing 
industry  effluent  limitations 
guidelines  and  standards  (63  FR 
50388)  using  a  combination  of  POTW 

.  empirical  data  and  the  Water  8 
biodegradation  model. 

-Finally,  for  the  n-alkanes  that  were 
not  volatile,  EPA  used  the  average 
POTW  percent  removal  of  two  n- 
alkanes  that  were  used  for  the 
proposal  to  represent  the  SGT-HEM 
(TPH)  POTW  percent  removal.  EPA 
did  not  use  the  percent  removal  from 
a  diird  n-alkane  because  the  percent 
removal  is  reported  simply  as  "greater 
than  9  percent";  and  therefore  the 
actual  removal  based  on  this  data 
could  be  anywhere  between  9  and  99 
percent.  However,  the  two  n-alkanes 
are  volatile,  under  the  Henry's  Law 
Constant  approach  above,  and  EPA 
believes  their  removal  by  POTWs  may 
overstate  the  POTW  removal  of  all  n- 
alkanes  that  are  not  volatile.  To 


evaluate  POTW  removal  of  non- 
volatile n-alkanes,  EPA  conducted 
two  analyses.  One  used  the  average 
percent  removal  of  the  two  n-alkanes. 
the  other  used  the  74  percent  removal 
identified  in  NODA  as  the  basis  for 
POTW  removal  of  TPH.  of  which  the 
non-volatile  n-alkanes  are 
constituents.  EPA  also  evaluated  pass 
through  of  the  n-alkanes  based  on 
another  method  which  used  the 
POTW  removal  for  the  individual  n- 
alkanes  based  on  the  94  percent 
average  of  the  same  two  n-alkanes 
used  in  the  first  method,  regardless  of 
their  volatility.  Both  changes 
increased  the  pollutant  removals  of  n- 
alkanes  by  POTWs  and  decreased  the 
pollutant  removals  that  would  occur 
imder  the  technology  options 
considered. 

3.  Economic  Analysis  Changes 

Based  on  comments,  EPA  made  three 
changes  to  the  economic  impact 
methodology.  These  are  discussed  more 
fully  in  the  EA. 

— ^The  main  analysis  assumes  that  costs 
of  compliance  cannot  or  will  not  be 
passed  through  to  customers,  but  are 
absorbed  by  the  affected  facilities,  as 
was  done  in  an  appendix  to  the  EA  for 
the  proposal.  EPA  is  using  this 
assumption  in  its  primary  impact 
analyses  because  it  is  possible  that 
some  facilities  or  firms  might  not  be 
able  to  pass  through  as  much  of  their 
costs  as  would  other  facilities.  This 
could  happen  where  there  is  regional 
or  local  competition  between 
industrial  laundries  and  between  - 
industrial  laundries  and  disposable 
product  vendors  or  other  providers  of 
substitutes.  Given  that  EPA  believes 
that  this  is  a  competitive  industry, 
EPA  believed  this  conservative 
assumption  was  appropriate.  A  cost 
passthrough  approach  is  discussed  as 
a  sensitivity  analysis  in  an  appendix 
in  the  EA. 

— Minor  refinements  to  the  cash  flow 
analysis  and  firm  failure  analysis 
addressed  several  issues.  For 
example,  depreciation  is  no  longer 
annualized  in  the  Altman's  Z" 
analysis.  These  changes  do  not  affect 
the  economic  residts  in  any 
significant  way.  See  the  Comment 
Response  Docimient  for  additional 
detail  on  these  changes. 

— Based  on  public  comment  describing 
industry  experience  with  buyouts, 
EPA  now  estimates  75  percent  of  a 
facility's  employees  will  lose  their 
jobs  if  that  facility's  parent  company 
is  predicted  to  be  a  firm  failure.  EPA 
believes  this  estimate  reflects  a 

Q  reasonable  upper-bound  estimate  of 
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short-term  potential  employment 
,    losses  due  to  firm  failure. 

m.  Decision  Not  To  Regulate  Industrial 
Laundries 

A.  Sununary  of  Options  Considered 

EPA  considered  various  options  prior 
to  taking  this  final  action.  Among  the 
final  options  EPA  considered  were  "no 
regulation"  and  a  number  of  regulatory 
options. 

For  the  regulatory  options,  EPA 
evaluated  various  options  using  two 
major  technologies  as  bases  for  the 
standards:  chemical  precipitation  and 
dissolved  air  flotation.  EPA  also 
evaluated  several  exclusions  within  the 
towel  only  option  disciissed  in  detail  in 
the  NODA  and  mentioned  above,  bi 
evaluating  these  options,  EPA 
considered  the  total  poimds  and  toxic 
poimd  equivalents  removed  by  any 
economically  achievable  option,  the 
degree  to  which  these  pollutants  pass 
through  the  POTW  and  the  extent  to 
which  POTWs  can  adequately  treat 
these  pollutants.  To  mitigate 
disproportionately  adverse  economic 
impacts  of  a  rule,  EPA  considered 
excluding  the  following  facilities  from 
the  scope  of  the  regulation: 

•  OptionCF-1:  facilities  that  launder 
less  than  one  million  poimds  of 
incoming  laimdry  (total)  and  less  than 
255,000  pounds  of  shop  and/or  printer 
towels  per  calendar  year  (i.e.,  the 
exclusion  in  the  proposed  rule); 

•  Option  CP-2:  facilities  that  laimder 
between  one  and  three  million  poimds 
of  incoming  laundry  (total)  and  less 
than  120,000  pounds  of  shop  and/or 
printer  towels  per  calendar  year,  in 
addition  to  those  facilities  that  launder 
less  than  one  million  pounds  of 
incoming  laundry  (total)  and  less  than 
255,000  poimds  of  shop  and/or  printer 
toweb  per  calendar  year;  or 

•  Option  CP-3:  facilities  that  launder 
less  than  five  million  pounds  of 
incoming  laundry  (total)  and  less  than 
255,000  pounds  of  shop  and/or  printer 
toweb  per  calendar  year. 

EPA  also  considered  and  analyzed 
additional  exclusions;  descriptions  and 
results  are  discussed  in  further  detail  in 
the  Economic  Assessment. 

B.  Pwtreaiment  Standards  for  Existing 
Sources  (PSES) 

1.  Selected  Option 

After  considering  all  of  the 
information  collected  and  analyzed, 
EPA  has  selected  the  "no  additional 
regulation"  option  as  its  final  action.  In 
other  words,  EPA  has  decided  not  to 
establish  categorical  pretreatment 
standards  for  existing  dischargers  in  this 
industry. 


2.  Rationale  for  Selected  Option 

After  careful  consideration  of  all  of 
the  information  in  the  record  for  this 
rulemaking,  EPA  has  decided  not  to 
promulgate  national  categorical 
pretreatment  standards  for  the  industrial 
laundries  point  source  category  because 
industrial  laimdry  discharges  to 
publicly  owned  treatment  works 
(POTWs)  do  not  present  a  national 
problem  warranting  additional  national 
regulation  under  the  Clean  Water  Act.  In 
making  a  final  decision,  EPA  identified 
various  technologies  as  candidate  PSES 
technologies.  EPA  determined  that  some 
of  these  technology  options  are  not 
economically  achievable  due  to  the 
number  of  plant  closures  and  firm 
failures  estimated.  After  determining 
what  options  would  be  economically 
achievable,  EPA  estimated  the  total 
pounds  of  pollutant  discharges  that 
would  be  removed  by  the  rule.  One 
measure  of  the  toxic  and 
nonconventional  pounds  of  pollutant 
discharges  that  would  be  removed  by 
the  rule  results  from  assigning 
pollutants  a  "toxic  weighting  factor" 
based  on  the  pollutant's  relative  toxicity 
to  copper.  Measured  this  way,  EPA 
determined  that  the  rule  would  remove 
only  32  toxic  pound  equivalents  per 
facility  per  year,  depending  on  the 
option.  This  is  a  relatively  small  total 
amount  of  toxic  and  nonconventional 
pollutant  reductions,  as  confirmed  by 
comparison  with  other  industries  for 
which  effluent  limitations  guidelines 
have  been  promulgated.  The  details  of 
this  assessment  are  found  in  the 
Technical  Development  Document  and 
EA  and  are  summiarized  below. 

EPA  examined  the  economic 
achievability  of  a  wide  array  of  options 
for  the  rule.  This  included  varying  the 
technology  basis  for  the  rule,  i.e., 
chemical  precipitation  (CP),  dissolved 
air  flotation  (DAF);  requiring  treatment 
of  only  shop  and/or  printer  towels;  and 
various  regulatory  exclusions  or 
"cutoffs"  based  on  total  production  and 
amount  of  shop  and/or  printer  towels 
laundered.  For  the  reasons  noted  in 
Section  lI.E.,  EPA  decided  not  to  pursue 
the  towel  only  options.  In  evaluating  the 
options  based  upon  DAF,  EPA  found 
that  these  options  removed  fewer  toxic 
pound  equivalents  than  the  comparable 
options  based  upon  CP,  but  at  higher 
cost  and  comparable  impact.  For  this 
reason,  EPA  focuses  on  the  CP  options 
only  in  this  preamble,  but  makes  the 
same  conclusions  for  the  comparable 
DAF  options. 

EPA  determined  that  looking  at 
impacts  on  the  industry  as  a  whole,  an 
economically  achievable  option 
(referred  to  as  CP-2)  is  based  on  CP  with 


production  cutoffs  that  exclude  facilities 
with  between  one  and  three  million 
total  pounds  of  incoming  laundry  and 
less  than  120,000  pounds  of  shop  and/ 
or  printer  towels  and  facilities  with  up 
to  1  million  total  pounds  of  incoming 
laundry  and  less  than  255,000  pounds 
of  shop  and/or  printer  towels.  This 
option  would  result  in  44  facility 
closures  (2.5  percent  of  the  total 
industry)  and  no  firm  failures,  with 
resulting  direct  employment  losses  of 
2,261  jobs.  The  exclusion  is  justified 
because  the  facilities  excluded  would 
have  suffered  a  disproportionate  closure 
rate  of  12  percent  and  disproportionate 
failure  rate  of  20  percent  under  the  rule. 

EPA  rejected  Option  CP-1  (i.e.,  CP 
with  production  cutoffs  only  to  1 
million  total  pounds  of  incoming 
laundry  and  less  than  255,000  pounds 
of  shop  and/or  printer  towels)  due  not 
only  to  the  number  of  facility  closures 
(61)  and  employment  losses  (2,684  jobs) 
that  would  result,  but  also  due  to  the 
number  of  firm  failures  (72)  and 
resulting  employment  losses  (1,721  jobs) 
under  this  option.  The  61  facility 
closures  represent  about  3.5  percent  of 
all  facilities  and  the  72  firm  failures 
represent  8  percent  of  firms.  These  firm 
failures  are  in  addition  to  the  facility 
closures.  Firm  failures  would  result  in 
additional  employment  loss  because  in 
the  industrial  laundry  industry,  when  a 
facility  is  bought  by  a  firm  already  in 
the  industry,  it  is  likely  that  the  fecility 
would  no  longer  be  a  production 
fecility,  but  instead  be  turned  into  a 
depot  or  transfer  station  which  based  on 
examples  of  recent  buyouts,  results  in 
an  estimated  75  percent  loss  of 
employment.  Thus,  under  this  option, 
that  EPA  rejects  as  not  economically 
achievable,  the  closures  and  firm 
failures  would  have  resulted  in  direct 
employment  losses  of  4,405  jobs,  or  3.4 
percent  of  the  industry's  emplojrment. 
While  EPA  does  not  have  a  bri^t  line 
for  determining  what  level  of  impact  is 
economically  achievable  for  the 
industry  as  a  whole,  EPA  looked  for  a 
breakpoint  that  would  mitigate  adverse 
economic  impacts  without  greatly 
affecting  the  toxic  pound  equivalents 
being  removed  under  a  rule.  Here,  by 
moving  from  the  first  option  to  the 
second  option,  that  is,  by  adding  an 
additional  production  cut-off  of  one  to 
three  million  total  pounds  of  incoming 
laundry  and  less  than  120,000  pounds 
of  shop  and/or  printer  towels,  EPA  was 
able  to  reduce  employment  losses  by 
almost  half,  frt)m  4,405  to  2,261  while 
only  losing  about  8.7  percent  toxic 
pound  equivalents  that  would  be 
removed  under  the  first  option.  Thus, 
EPA  rejected  the  first  option  (option 
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CP-1)  t^at  would  result  in  61  facility 
closureis  and  72  additional  finn  failures 
as  not  economically  achievable. 

If  EPfi  had  chosen  a  greater  exclusion 
(Optioi^  0*-3  with  production  cutoffs  of 
up  to  fiye  million  total  poimds  of 
incoming  laundry  and  less  than  255,000 
pound^  pf  shop  and/or  printer  towels) 
there  vy|(^uld  be  two  closures  and  no  firm 
failures.  Under  this  option,  EPA 
projected  only  235  job  losses,  but  would 
have  IcHt  a  greater  percentage  of  toxic 
pound  laquivalents.  Althou^  EPA 
identified  both  option  2  and  option  3  as 
the  economically  achievable  options, 
EPA  rej^ed  option  3  as  not  the  "best" 
technoi^y  since  EPA  believes  that  for 
BAT  or;  PSES  the  term  "economic 
achiev3t>ility"  contemplates  acceptance 
of  some  adverse  economic  impacts. 

For  Option  CP-2,  which  EPA  foimd  to 
be  economically  achievable  for  the 
industry  as  a  whole,  EPA  estimates 
average  removals  of  only  32  toxic  pound 
equivalents  per  facility  per  year.  These 
reductidns  are  much  lower  than  any 
other  categorical  pretreatment  standards 
promulgated  by  H'A.  For  example,  for 
Organic  Chemicals,  Plastics,  and 
Synthetic  Fibers  (OCPSF), 
Electroplating.  Battery  Manufacturing, 
and  Porcelain  Enameling,  toxic  pound 
equivalents  removed  per  facility  per 
year  raii^e  from  6,747  to  14,960.  For 
some  of  the  more  recently  proposed 
rules  tl|^  reductions  are  lower,  but  not 
nearly  9$  low  as  projected  for  industrial 
laundries.  For  example,  for 
Transportation  Equipment  Cleaning  and 
Metal  Pi;oducts  and  Machinery 
Proposals  the  toxic  pound  equivalents 
removeid  per  facility  per  year  would 
range  from  492  to  693. 

POTWs  are  effective  at  treating 
industif  ftl  laundry  effluent.  EPA 
estimates  POTW  removal  efficiency  of 
SGT-IffiM  (TPH)  to  be  greater  than  74 
percent.  I  Because  the  actual  percent 
remova|l{coidd  not  be  calciUated  and 
could  bid  much  higher  (i.e.,  95-99 
percent)^  EPA  believes  that  SGT-HEM 
(TPH)  does  not  pass  through.  Although 
EPA  does  not  have  data  showing  how 
much  grater  than  74  percent  is  the 
treatmetnt  efficiency,  EPA  expects  that 
the  treait^ent  is  significantly  more 
effectivia  because  aJl  of  the  POTW 
effluent  data  are  below  the  analytical 
detection  limit.  For  the  individual  toxic 
and  nonconventional  pollutants,  EPA 
determitted  that  POTW  jemoval 
efficienjoies  ranged  fit)m  18  to  99 
percent  A  nde  based  on  the 
economically  achievable  option  woidd 
removej  pnly  a  total  of  39,000  toxic 
poimd  Univalents  nationwide  per  year; 
or  32  toDtic  poimds  per  facility  per  year 
on  average.  With  respect  to 
conventional  pollutants,  POTWs  are 


designed  to  treat  and  can  effectively 
treat  these  pollutants.  Thus,  EPA  has 
determined  that  there  is  insignificant 
pass  through  of  total  pounds  or  toxic 
poimd  equivalents  of  pollutants 
discharged  to  POTWs  by  industrial 
laundries  such  that  national  categorical 
pretreatment  standards  are  not 
warranted.  EPA  also  examined  the  total 
pounds  and  total  pound  equivalents 
removed  under  a  rule  with  the  first 
cutoff  and  determined  that  the  amount 
of  pounds  removed  is  also  insignificant 
and  does  not  warrant  national 
regulation.  This  analysis  is  discussed  in 
the  Development  Document  for  the  final 
action. 

EPA  has  little,  if  any,  record  evidence 
that  POTWs  are  ciurently  having  pass 
through  or  interference  problems  due  to 
industrial  laundry  effluent.  In  the  event 
that  a  particular  industrial  laundry 
could  create  a  local  problem,  EPA 
believes  the  existing  pretreatment 
program  is  fully  adequate  to  control 
these  discharges  at  the  local  level. 

The  small  total  removals  achieved  by 
the  rule  are  reflected  in  the  cost- 
effectiveness  results.  Cost-effectiveness 
is  expressed  as  the  ratio  of  costs  to  toxic 
pound  equivalent  pollutant  removals 
achieved  by  a  regulatory  option.  While 
EPA  is  not  required  to  consider  cost- 
effectiveness  in  establishing  BAT,  new 
source  standards  or  pretreatment 
standards,  EPA  typically  estimates  the 
cost-effectiveness  of  its  options 
particularly  to  determine  which  option 
along  a  spectnun  of  options  is  most 
efficient.  For  this  rule,  all  of  the 
regulatory  options  considered  have  high 
average  cost-effectiveness  values 
{$2,360/toxic  pound  equivalent  for  the 
economically  achievable  option) 
resulting  fitim  the  very  small  removals 
that  occiu-  imder  that  option. 

EPA  further  believes  that  the  most 
effective  way  to  address  organic  wastes 
{torn  certain  solvents  in  the  discharges 
to  POTWs  is  reduce  their  use  or  toxicity 
in  the  customer  facilities  in  the  first 
place  or  to  remove  them  before  washing, 
either  at  the  customer's  facility  or  at  the 
laundry.  EPA's  Office  of  Solid  Waste 
(OSW)  is  planning  to  conduct 
rulemaking  to  address  certain  organic 
solvents  found  mainly  in  shop  and/or 
printer  towels  before  they  are  washed. 
EPA  expects  to  propose  this  rulemaking 
in  the  Federal  Register  in  the  first 
quarter  of  the  year  2000. 

EPA  believes  that  the  decision  not  to 
promulgate  national  categorical 
pretreatment  standards  for  industrial 
laundries  is  the  most  reasonable 
decision  based  on  the  record.  While 
EPA  has  broad  discretion  to  promulgate 
such  standards,  EPA  retains  discretion 
not  to  do  so  where  the  total  poimds 


removed  do  not  warrant  national 
regulation  and  there  is  not  a  significant 
concern  with  pass  through  and 
interference  at  the  POTW.  Further, 
although  not  a  decision  factor  for  the 
final  action,  EPA  expects  that  the 
industry's  commitment  to  a  pollution 
prevention  progreun  will  be  beneficial. 
The  program  projects  reductions  of 
20,000  toxic  pound  equivalents  per  year 
to  water,  and  includes  non-water  quality 
benefits,  as  well.  For  example,  EPA 
estimates  that  a  10-25  percent  reduction 
in  energy  use  would  save  3.1  trillion  to 
7.8  trillion  BTUs,  reducing  air  emissions 
of  carbon  dioxide  by  up  to  900  million 
pounds  per  year,  if  natural  gas  is  the 
fuel  source.  Reduced  use  of  other  fuels 
would  also  result  in  reduced  emissions 
of  sulfur  dioxide  and  particulates.  (Sou 
Section  16  of  the  record  for  EPA's 
assessment  of  the  environmental 
benefits  of  the  pollution  prevention 
goals). 

EPA  recognizes  this  final  decision 
reflects  a  signiflcant  shift  from  the 
preferred  option  at  proposal.  As 
described  in  the  preceding  paragraphs, 
this  shift  reflects  the  new  information 
and  revised  analysis  that  EPA  presented 
in  the  notice  of  data  availability,  63  FR 
71054,  and  discussed  above.  First, 
POTW  removal  of  SGT-HEM  (TPH)  is 
greater  than  thought  at  proposal. 
Second,  the  constituents  of  TPH  that 
have  been  identified  are  not  as  toxic  as 
previously  believed.  Both  of  these 
factors  have  '•esulted  in  reduced 
projections  of  ihe  toxic  pound 
equivalents  annually  removed  by  the 
rule  from  about  407,000  down  to  less 
than  39,000  toxic  pound  equivalents.  In 
addition,  the  projected  economic 
impacts  of  the  proposal  option  are 
greater  than  originally  estimated. 
Finally,  EPA's  record  demonstrates  that 
the  occurrence  of  individual  local 
problems  from  laundry  discharges  are 
not  as  prevalent  as  EPA  thought  at  the 
time  of  proposal. 

C.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

The  options  considered  for  PSNS  are 
similar  to  those-considered  for  PSES. 
After  considering  all  of  the  information 
in  the  record,  EPA  has  determined  not 
to  require  pretreatment  standards  for 
new  sources  because  as  is  the  case  for 
existing  sources,  discharges  from  new 
sources  do  not  present  a  national 
problem  warranting  national  regulation. 

EPA  estimates  that  there  will  oe  at 
most  27  new  sources  each  year.  (In  fact 
the  number  is  likely  to  be  lower  since 
it  is  based  on  the  niunber  of  new  entities 
that  started  in  a  three  year  period,  some 
of  which  likely  were  existing  facilities 
with  new  ownership.)  Under  a  rule  with 
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the  same  small  production  threshold  as 
would  have  been  chosen  for  existing 
sources,  EPA  estimates  that  new  sources 
would  discharge  about  1,040  pounds  of 
pollutants  and  51  toxic  pound 
equivalents  per  facility  per  year,  or  a 
total  of  about  19.740  total  pounds  of 
pollutant  and  945  toxic  poimds  per 
year.  Because  the  total  pounds  and 
pound  equivalents  per  facility  that 
would  be  removed  by  PSES  are 
comparable  to  those  for  existing  sources, 
the  same  reasons  for  not  issuing 
pretreatment  standards  for  existing 
sources  also  apply  to  new  sources.  This 
is  true  not  only  for  the  option  selected 
as  economically  achievable,  but  also 
under  a  rule  that  would  apply  the  first 
cutoff.  This  analysis  is  discussed  in  the 
Development  Docimient  for  the  final 
action. 

In  developing  estimates  of  total 
pounds  of  pollutants  that  would  be 
reduced  by  the  rule,  EPA  determined 
what  option  would  not  present  a  barrier 
to  entry  for  new  sources.  Here,  EPA 
considered  whether  a  small  production 
exclusion  should  apply  for  new  sources 
equivalent  to  the  one  that  would  have 
applied  to  existing  sources.  EPA 
determined  that  it  would  be  appropriate 
to  apply  the  same  production  threshold 
for  PSNS  because  for  this  industry,  the 
costs  of  the  rule  are  similar  regardless  of 
whether  a  facility  is  a  new  source  or  an 
existing  source  and  thus  new  smaller 
facilities  would  likely  suffer  the  same 
disproportionate  impacts  that  existing 
smaller  facilities  would  suffer  under  a 
rule.  For  example,  under  the  costs  of  a 
rule,  all  of  the  new  sources  projected  to 
close  would  have  been  under  the 
threshold  for  the  exclusion.  This 
represents  a  disproportionate  impact  on 
those  smaller  facilities.  Also,  EPA  was 
concerned  that  it  would  not  provide  a 
level  playing  field  to  require  a  new 
smaller  facility  to  compete  with  an 
existing  smaller  facility  that  would  be 
excluded  under  the  production 
threshold  for  the  nile,  and  this 
competitive  disadvantage  could  be  a 
barrier  to  entry  if  the  production 
threshold  for  new  and  existing  sources 
were  not  the  same. 

IV.  Costo  and  Economic  Impacts  for  the 
Regulatory  Options 

A.  Introduction 

This  section  describes  the  capital 
investment  and  annualized  costs  of 
compliance  of  the  three  regulatory 
options  outlined  in  Section  m  and  the 
potential  economic  impacts  of  these 
compliance  costs  on  current  and  future 
facilities  and  firms  in  the  industry. 
EPA's  economic  assessment  is  presented 
in  detail  in  the  Economic  Assessment 


for  the  Final  Action  Regarding 
Pretreatment  Standards  for  the 
Industrial  Laiindries  Point  Soiut:e 
Category  (EA).  The  EA  estimates  the 
economic  efiisct  of  compliance  costs  on 
facilities,  firms,  employment,  domestic 
and  international  markets,  inflation, 
distribution,  industry  consolidation, 
environmental  justice  and  industrial 
laimdries  customers.  The  EA  covers 
various  regulatory  options  in  addition  to 
the  three  siunmarized  in  this  notice. 
EPA  also  conducted  an  analysis 
equivalent  to  a  Final  Regulatory 
Flexibility  Analysis  under  the 
Regidatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Act  (SBREFA), 
which  estimates  effects  on  smaU 
entities.  EPA  also  prepared  an  analysis 
of  pollutant  removals  and  average  cost- 
effectiveness  of  all  options. 

B.  Economic  Impact  Methodology 

1.  Introduction 

Section  IV.B.2  (and,  in  more  detail, 
the  EA  and  record)  siumnarizes  the 
methodology  EPA  used  to  estimate  the 
economic  impacts  that  result  fi-om 
compliance  costs  associated  with  the 
regulatory  options.  The  analysis  in  the 
EA  consists  of  eight  major  components: 
(1)  An  assessment  of  the  number  of 
facilities  that  could  have  been  affected 
by  pretreatment  standards;  (2)  an 
estimate  of  the  annual  aggregate  cost  for 
these  facilities  to  comply  with 
pretreatment  standards  using  facility- 
level  capital  and  operating  and 
maintenance  (OftM)  costs;  (3)  an 
evaluation  of  potential  facility  closiues, 
using  a  financial  model  that  projects 
impacts  on  facilities'  cash  flow  (closure 
analysis);  (4)  an  evaluation  of  potential 
firm  failures;  (5)  an  evaluation  of 
potential  secondary  impacts  such  as 
those  on  employment,  markets, 
inflation,  distribution,  industry 
consolidation,  environmental  justice 
and  industrial  laundry  customers;  (6)  an 
assessment  of  the  potential  for  impact 
on  new  soiut:e8  (barrier  to  entry);  (7)  an 
analysis  of  the  effects  of  potential 
compliance  costs  on  small  entities;  and 
(8)  a  cost-benefit  analysis. 

All  costs  in  today's  notice  are 
reported  in  1998  dollars,  with  the 
exception  of  average  cost-effectiveness 
results,  which,  by  convention,  are 
reported  in  1981  dollars.  The  EA 
presents  costs  in  1993  dollars.  The 
Engineering  News  Record  Construction 
Cost  Index  was  used  to  inflate  costs  to 
1998  dollars.  The  sources  of  data  for  the 
economic  analysis  are  the  same  as 
reported  in  the  preamble  to  the 
proposed  rule  (62  FR  66182)  with 
updates  to  the  profile,  cgsts.  and 


removab  as  reported  in  the  Technical 
Development  Document.  The  primary 
source  of  data  for  the  economic  analysis 
is  the  1994  Industrial  Laundries 
Industry  Detailed  Questionnaire 
(Section  308  Survey).  Other  sources 
include  comments  to  the  proposal  and 
NODA,  government  data  fit)m  the 
Bureau  of  the  Census,  industry  trade 
journals,  and  several  preliminary 
siuveys  of  the  indust^,  including  the 
1989  Preliminary  Data  Summary  for 
Industrial  Laiuidries,  the  1993  Industrial 
Laundries  Industry  Screener 
Questionnaire,  and  the  1994  Industrial 
Laimdries  Supplemental  Screener 
Questionnaire. 

2.  Methodology  Overview 

Central  to  the  EA  is  the  cost 
annualization  model,  which  uses 
facility-specific  cost  data  and  other 
inputs  (discussed  in  Chapter  11  of  the 
Technical  Development  Document)  to 
determine  the  annualized  capital  and 
operating  and  maintenance  (O&M)  costs 
of  improved  wastewater  treatment.  This 
model  uses  these  costs  along  with  an 
annual  compliance  monitoring  cost  with 
the  facility-specific  real  cost  of  capital 
(discoimt  rate)  over  a  16-year  analytic 
time  frame  to  generate  the  annual  cost 
of  compliance  for  each  option.  EPA 
chose  the  16-year  time  frame  for 
analysis  based  on  the  depreciable  life 
for  equipment  of  this  type,  15  years 
according  to  Internal  Revenue  Service 
(IRS)  rules,  plus  approximately  one  year 
for  piuchasing  and  installing  the 
equipment.  As  an  alternative  to 
installing  wastewater  treatment,  the  cost 
model  also  generates  the  annualized 
cost  of  haulLig  wastewater  offsite.  The 
cost  model  compares  the  treatment  costs 
to  the  hauling  costs  (where  this 
alternative  is  available),  and  selects  the 
lower  of  the  two. 

EPA  then  converts  the  annual  cost  for 
each  facility  into  a  present  value  change 
in  cash  flow,  which  is  subtracted  from 
the  estimated  baseline  present  value  of 
facility  cash  flow.  EPA  estimated 
baseline  present  value  of  facility  cash 
flow  based  on  the  average  of  three  years 
of  financial  data  from  each  facility  in 
the  Section  308  survey  imder  an 
assumed  no-growth  scenario  (i.e.,  the 
annual  cash  flow,  calculated  as  the  3- 
year  average,  is  expected  to  remain  the 
same  over  the  16-year  period  of 
analysis).  If  the  change  in  present  value 
of  cash  flow  (which  is  derived  from  the 
annualized  costs  of  compliance  of  a 
regulatory  option)  causes  a  facility's 
estimated  cash  flow  to  change  from 
positive  in  the  baseline  to  zero  or 
negative,  over  the  16-year  period  of 
analysis,  EPA  considers  the  facility 
likely  to  close  (i.e.,  liquidate)  as  a  result 
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of  that  regulatory  option.  Salvage  value, 
as  at  peoposal,  was  not  used  in  the 
closiue  Analysis,  although  EPA  did 
perfon^  sensitivity  analyses,  which  are 
presen^*d  in  an  appendix  in  the  EA.  For 
reason^  tdiscussed  in  the  EA  and  the 
Commf  Dt  Response  Document,  salvage 
value  wfas  either  considered 
inapprM>riate  or  did  not  substantially 
change!  me  outcome  of  the  analysis. 

Note  that  facilities  that  reported 
negative  cash  flow  over  the  3-year 
period  |c|f  the  survey  are  considered 
baselinie  closures  and  are  not  considered 
affected  by  the  regulatory  options  for 
several  teasons:  (1)  Many  of  these 
facilitiet  are  owned  by  multifacility 
finns.  Tpese  facilities  may  be 
transferring  production  (laundering 
servicejsj  at  or  near  cost)  from  other 
facilitlM  owned  by  the  same  parent 
compaW,  or  otherwise  not  expected  to 
be  selfVipporting  by  the  parent.  EPA 
analyz^t  die  parent  firms  of  these 
facilitiit  in  the  firm-level  analysis.  (2) 
0MB  g^idance  suggests  that  agencies 
develop  a  baseline  that  is  "the  best 
assessiiuant  of  the  way  the  world  would 
look  al^aent  the  proposed  regulation. 
That  assessment  may  consider  a  wide 
range  of  factors,  including  the  likely 
evolution  of  the  market  *  *  *."EPA's 
best  assessment  isthat  some  facilities 
currenw  operating  may  not  remain  in 
business  to  install  and  operate  the 
poUutipp  control  equipment.  EPA 
cannot  i^ay  for  certain  which  fecilities 
these  nkfty  be,  but  can  assert  that  those 
facilities  that  are  ciurently  considered 
not  finiihcially  viable  because  their  cash 
flow  isiero  or  negative  (among  those 
not  owned  by  multifacility  firms)  are  the 
likeliest  facilities  to  close  without  ever 
installing  and  operating  pollution 
control!  equipment.  It  is  possible  that  a 
facility;  estimated  to  be  a  baseline 
closiue  tnay  remain  open,  but  the 
conver$e  is  also  true — a  facility 
projectoi  to  remain  open  until  it  is 
subject  jo  a  regulatory  option  may 
actually:  close  independently  of  the 
effects  of  the  regulatory  options.  Thus, 
EPA  believes  it  is  consistent  with  OMB 
guidanOB  to  estimate  postcompliance 
closiud^  by  counting  closures  that  are 
projectod  to  close  solely  due  to  the 
effect  ai^  compliance  costs. 

In  thb;  firm  failiue  analysis,  EPA  uses 
the  capital  costs,  O&M  costs,  and  an 
early-year  depreciation  figvire  to 
compute  &  change  in  earnings,  assets, 
Uabilitj^s.  and  working  capital  at  the 
firm  leral  (accounting  for  costs  for 
multip^f  facilities,  where  applicable). 
These  postcompliance  financial  figures 
are  used  in  a  computerized  model  of 
financial  health  on  a  firm-by-firm  basis. 
The  mo^el  uses  an  equation  known  as 
Altmaills  Z",  which  was  developed 


based  on  empirical  data  to  characterize 
the  financial  health  of  firms.  This 
equation  calculates  one  number,  based 
on  the  financial  data,  that  can  be 
onnpared  to  index  numbers  that  define 
"good"  financial  health, 
"indeterminate"  financial  health,  and 
"poor"  financial  health.  All  firms  whose 
Altman's  Z"  niunber  changes  such  that 
the  firm  goes  fi'om  a  "good"  or 
"indeterminate"  baseline  category  to  a 
"poor"  postcompliance  category  are 
classified  as  likely  to  have  sign^cant 
difficiilties  raising  the  capital  needed  to 
comply  with  a  regulatory  option,  which 
can  indicate  the  likelihood  of  firm 
bankruptcy,  or  loss  of  financial 
independence. 

EPA  estimated  direct  employment 
impacts  associated  with  both  the  facility 
closiue  and  firm  failures.  In  addition, 
EPA  took  the  extra  steps  to  consider  and 
estimate  national  and  regional  level 
employment  impacts.  These  extra  steps 
provide  EPA  with  additfbnal 
information  and  analysis  about  the 
potential  effects  on  the  national 
economy.  For  example,  closures  and 
failures  of  industrial  laundry  facilities 
or  firms  could  lead  to  economic  and 
financial  impacts  in  other  sectors  of  the 
economy.  These  economic  impacts 
could  potentially  affect  suppliers  or 
customers  that  are  in  other  sectors  of  the 
economy.  Moreover,  these  impacts 
could  be  positive  or  negative,  e.g.,  jobs 
could  be  created  for  installing  pollution 
control  equipment  or  jobs  could  be  lost 
with  a  decrease  in  business  from  the 
industrial  laundries  industry.  This 
additional  comprehensive  analysis  of 
impacts  at  the  national  level  relied  upon 
procedures  known  as  input-output 
analysis.  These  analyses  are  discussed 
fully  in  the  EA. 

Another  key  analysis  EPA  performs  is 
an  analysis  to  determine  impacts  on 
new  sources,  which  is  primarily  a 
"barrier-to-entry  analysis"  to  determine 
whether  the  compliance  costs  would 
have  prevented  a  new  source  from 
entering  the  market.  This  analysis  also 
looks  at  whether  new  industrial 
laimdries  would  have  been  at  a 
competitive  disadvantage  compared 
with  existing  sources.  Market  effects 
and  barriers  to  entry  associated  with  the 
small  source  exclusion  also  are 
qualitatively  investigated. 

C.  Summary  of  Costs  and  Economic 
Impacts 

1.  Number  of  Facilities  and  Costs  of  the 
Regulatory  Options 

This  section  presents  the  costs  for  the 
three  regulatory  options  outlined  in 
Section  m.  The  costs  for  other  options 
are  presented  in  the  EA.  EPA  estimates 


that  there  are  1,742  industrial  laimdries 
facilities.  Of  these,  136  to  953  facilities 
would  have  been  excluded  from  the 
regulation,  depending  on  the  production 
cutoff.  As  described  in  Section  m,  EPA 
considered  three  primary  exclusions  in 
addition  to  analyzing  the  impacts  with 
no  cutoff.  To  siunmarize,  the  exclusions 
are  (1)  All  facilities  laundering  less  than 
1  million  pounds  of  incoming  laundry 
per  calendar  year  and  less  than  255,000 
poimds  of  shop  and/or  printer  towels 
per  calendar  year  (abbreviated  as  the 
1MM/255K  cutoff,  which  was  the  cutoff 
originally  proposed  by  EPA,  and  which 
would  have  excluded  136  fecilities  or  8 
percent  of  all  facilities),  (2)  all  facilities 
laundering  between  1  and  3  million 

[)ounds  of  total  laundry  per  year  and 
ess  than  120,000  pounds  of  shop 
toweb,  in  addition  to  those  excluded 
above  imder  the  1MM/255K  cutoff 
(abbreviated  as  the  3MM/120K  cutoff, 
which  would  exclude  518  facilities  or 
30  percent  of  all  facilities),  and  (3)  all 
facilities  laundering  less  than  5  million 
pounds  of  total  laimdry  and  less  than 
255,000  pounds  of  shop  towels 
(abbreviated  as  the  5MM/255K  cutoff, 
which  would  have  excluded  953 
facilities  or  55  percent  of  all  facilities). 
There  are  903  firms  owning  the  1,742 
facilities.  A  total  of  837  of  die  903  firms 
(93  percent)  are  "small  businesses" 
according  to  SBA  definitions  (revenues 
less  than  $10.5  million  per  year).  The 
analysis  looks  separately  at  single- 
facility  firms  (those  firms  where  the  firm 
and  the  facility  are  a  single  entity)  and 
multifacility  firms  (firms  that  own  more 
than  one  facility;  generally,  these  firms 
are  larger  than  single  facility  firms). 
There  are  a  total  of  830  single-facility 
firms  in  the  industry  (92  percent),  the 
vast  majority  of  which  meet  the  SBA 
definition  of  small. 
The  total  cost  of  each  regulatory 
'  option  is  based  on  engineering  cost 
estimates.  The  Technical  Development 
Document  describe  EPA's  development 
of  these  cost  estimates  (EPA  821-R-99- 
010).  Briefly,  EPA  developed  cost 
equations  for  capital  and  O&M  costs 
(including  monitoring  and 
recordkeeping)  for  the  wastewater 
treatment  technologies.  For  the  CP 
options,  the  components  of  the  cost 
estimates  include  screen,  stream 
splitting,  equalization,  chemical 
precipitation,  pH  adjustment,  sludge 
dewatering,  building  and  monitoring. 

Table  rv.C.2.1.  presents  a  summary  of 
the  total  annualized  costs  for  the  various 
production  cutoffs  associated  with  CP. 
A  parallel  set  of  results  for  DAF  is 
presented  in  the  EA.  The  costs  of  the 
regulatory  options  are  estimated  to 
range  from  $61.3  million  for  the  option 
with  the  5MM/255K  cutoff  to  $145.8 
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millioii  under  the  option  with  no  cutoff. 
The  3MM/120K  cutoff  is  estimated  to 
cost  $103.2  million  per  year. 

Table  IV.C.2.1.— Costs  of 
Regulatory  Options  Considered 

[$1996] 


Option  and  cutoff  conskjersd 
(Production/Shop  Towels) 


Total 

annualized 

post  tax 

cost 
(SmilKons, 

1996) 


CP  Options 

No  cutoff 

145  8 

1  Mlyl/255K  

137.4 

3MM/120K  ~ 

5MM/255K  

103.2 
61.3 

2.  Economic  Impacts  of  the  Regulatory 
Options 

a.  Impacts  From  Regulatory  Options  for 
Existing  Sources 

Table  IV.D.2.2  siunmarizes  the  closure 
and  emplo)naient  impacts  of  the  CP 
options.  Closiue  and  firm  failure 
impacts  from  the  DAF  options  are 
identical  and  are  reported  in  an 
Appendix  to  the  EA.  EPA  estimates  that 
the  CP  options  would  have  resulted  in 
closiues  of  from  2  facilities  under  the 
5MM/255K  cutoff  to  106  facilities  under 
no  cutoff  (0.1  to  6.1  percent  of  all  1,742 
facilities).  Under  the  3MM/120K  cutoff, 


EPA  estimates  that  44  facilities  would 
have  closed  (2.5  percent  of  all  facilities). 
In  addition  to  these  closures,  EPA 
predicts  firm  failiu^s  for  72  firms  under 
no  cutoff  and  under  the  1MM/255K 
cutoff.  EPA  estimated  no  firm  failiues 
for  the  3MM/120K  cutoff  and  the 
5MM/255K  cutoff . 

EPA  estimates  that  a  total  direct  job 
loss  of  235  to  3,318  full-time  equivalents 
(1  FTE=2,080  hours  of  labor)  would 
have  occurred  as  a  result  of  the  facility 
closures  projected  under  the  various  CP 
options,  depending  on  cutoff.  The 
3MM/120K  cutoff  is  associated  with  a 
loss  of  2,261  FTEs  due  to  closures. 
These  losses  would  have  contributed  to 
losses  elsewhere  in  the  economy, 
because  a  closure  can  affect  other  parts 
of  the  economy  as  inputs  to  the  closed 
facility  are  no  longer  needed  and 
demand  for  products  by  laid  off  workers 
is  reduced.  The  sum  of  the  direct  losses 
from  closures  aij^these  other  indirect 
and  induced  losses  range  from  404  to 
5,707  FTEs,  depending  on  cutoff.  The 
3MM/120K  cutoff  is  associated  with 
nationwide  losses  of  3,889  FTEs  due  to 
closiues.  The  employment  losses 
associated  with  closures  overstate  actual 
net  losses  to  the  industry  and  to  the 
economy,  because  some  emplo)mient 
gains  in  the  industry  and  throughout  the 
economy  would  have  Occurred 
(although  the  gains  might  not  have 
occurred  in  the  same  geographic 


location  or  at  the  same  time  as  the 
losses).  The  gains  to  the  industrial 
laundries  industry  would  have  included 
operators  of  pollution  control  systems 
that  might  be  hired  by  facilities  and 
additional  workers  hired  to  expand 
some  production  at  facilities  located  in 
market  areas  with  facility  closiu^s.  In 
the  economy  as  a  whole,  gains  due  to 
increased  production  and  installation  of 
pollution  control  devices  would  have 
occurred. 

Employment  losses  from  closiues 
might  not  be  the  only  losses  that  could 
occur.  Employment  losses  might  have 
occurred  as  a  result  of  firm  failures. 
When  75  percent  of  the  employment  at 
these  failing  firms  are  added  to  the 
cmplojTnent  losses  that  might  have 
occurred  under  the  various  cutoffs,  EPA 
estimates  that  the  direct  employment 
losses  associated  with  the  CP  option 
would  have  been  235  FTEs  (note  that  no 
failiu^s  were  estimated  under  the 
5MM/255K  cutoff)  to  as  high  as  5,039 
FTEs  imder  no  cutoff.  The 
3MM/120K  cutoff  is  associated  with  no 
additional  losses  of  employment  due  to 
failures.  When  direct  and  indirect 
employment  effects  are  estimated,  total 
losses  associated  with  both  closures  and 
failiues  are  estimated  to  be  as  high  as 
404  to  8,667  FTEs,  depending  on  cutoff. 
The  3MM/120K  cutoff  is  associated  with 
total  nationwide  losses  of  3,889  FTEs 
due  to  both  closures  and  failiu^s. 


Table  IV.D.2.2— Summary  of  Option  Impacts 


Impact 

Fadiity  Closures  

Direct  Emptoyment  Losses  from  Closures  

Economy-Wide  Employment  Losses  Due  To  Closures  

Firm  Failures „ 

Direct  Employment  Losses  from  Closures  Plus  Failures  : 

Economy-Wide  Employment  Losses  from  Closures  Plus  Failures 


No  cutoff 


1MM/255K 


3MM/120K 


5MM/255K 


106 
3.318 
5.707 
72 
5.039 
8.667 


61 
2,684 
4.617 

72 
4.405 
7.576 


44 
2.261 
3.889 
0 
2.261 
3,889 


2 
235 
404 

0 
235 
404 


Losses  due  to  closures  are  not  the 
only  losses  to  the  national  economy,  nor 
are  those  losses  net  losses  (after 
accoimting  for  gains).  EPA  predicts 
employment  impacts  to  the  national- 
level  economy  on  the  basis  of  the  output 
losses  calculated  for  the  U.S.  economy 
using  the  input-output  analysis 
described  in  Section  IV. A.  2.  Based  on 
this  analysis,  which  estimates  both 
national  emplojrment  losses  stemming 
from  decreased  output  in  the  industrial 
laimdries  industry  and  offsetting  gains 
stemming  from  increased  output  of 
pollution  control  equipment,  the  CP 
options  would  have  resulted  in  a  net 
loss  of  employment  at  the  national  level 
in  all  industry  sectors  of  3,389  to  7,900 
FTEs,  which  is  less  than  0.01  percent  of 
the  U.S.  labor  force  in  1998.  Net  output 


loss  would  have  been  $62.6  million  to 
$149.9  million  per  year  at  most,  which 
is  about  0.001  percent  of  Gross  Domestic 
Product  in  1998.  Thus  EPA  expects,  at 
the  national  level,  that  the  CP  options 
would  have  had  negligible  impact  on 
U.S.  employment  and  output. 

EPA  also  investigated  employment 
impacts  driven  by  output  reductions  in 
the  industrial  laundries  industry  alone. 
Within  the  industrial  laundries 
industry,  nonclosing  facilities  could 
have  experienced  gains  in  production 
(and  thus  gains  in  output  and 
employment)  or  losses  in  production, 
depending  on  how  many  facilities  were 
expected  to  close  and  whether  the  loss 
of  production  to  the  economy 
represented  by  closing  facilities 
exceeded  or  fell  short  of  production 


losses  that  would  have  occiured  when 
market  equilibrium  was  achieved. 
Although  the  CP  options  are  estimated 
to  have  produced  a  short-term 
employment  loss  to  the  industrial 
laundries  industry  of  235  to  5,039  FTEs 
based  on  closures  and  failures,  this  is 
less  than  the  long-term  net  direct 
employment  losses  that  would  be 
calculated  on  the  basis  of  output  losses 
assiuning  no  costs  could  be  passed 
through  to  customers.  Assuming  no  cost 
passthrough,  as  many  as  2,884  to  6,692 
FTEs  (2.2  percent  to  5.2  percent  of  total 
employment  in  the  industry)  might  have 
been  lost  over  the  long  term  (inclusive 
of  closure-  and  failure-based  losses,  but 
net  of  gains  in  employment  due  to 
hiring  of  pollution  control  system 
operators)  in  the  industrial  laundries 


industry  under  the  CP  option, 
depending  on  cutoff.  The  3MM/120k 
cutoff|is  associated  with  a  loss  of  4,897 
FTEs(,  This  worst-case  estimate  shows 
great^  losses  than  those  estimated  using 
the  pr^uction  losses  calculated  using 
EPA'fet market  model  (and  assuming 
costs ^e  passed  through  to  customers), 
which  projects  that,  in  fact,  very  small 
net  g«ins  might  have  occurred  over  time 
(from  30  to  87  FTEs  gained,  depending 
on  ciitoff).  Thus,  the  3MM/120K  cutoff 
woulq  be  expected  to  result  in  net 
emplblyment  losses  ranging  from  2,520 
to  4,897  FTEs. 

Fo?  khe  community-level  analysis, 
under  Ithe  conservative  approach  for 
estimating  community  employment 
impaas  described  above.  EPA 
deterjmined  that  closures  and  failures 
would  have  resulted  in  a  maximum 
chang^  in  a  community's 
unenij^loyment  rate  of  less  than  one 
percepit  under  all  cutoffs  considered.        , 

EPA  considers  the  options  likely  to 
have  had  a  minimal  impact  on 
international  markets.  Under  the  higher 
cutoffs  such  as  the  5MM/255K  cutoff 
(which  would  have  excluded  55  percent 
of  thej  1,742  facilities,  the  options  might 
have  bkd  some  effect  on  the  ability  of 
largeij  facilities  to  compete.  These  larger 
facili^s  generally,  however,  have  a 
compiEltitive  advantage  over  the  smaller 
excluj:^  facilities.  Most  are  owned  by 
large  ttiultifacility  firms  that  benefit 
from  economies  of  scale  not  available  to 
the  sQiBller,  single-facility  firms.  For  the 
most  ^  art,  the  nonexcluded  facilities 
have  g  "eater  financial  resources  and 
couldT  lave  better  absorbed  the  costs  of 
compl  ance.  All  analyses  have  been  run 
under  ^e  assumption  that  no  costs  are 
passed  through  to  customers,  thus  the 
analysis  shows  that  the  vast  majority  of 
these  Itirger  facilities  would  have  been 
able  to,  compete  on  the  basis  of  price. 
Furth^^ore,  as  discussed  below  in  the 
Small  Business  Analyses  section,  EPA 
belieVQs  that  any  potential  adverse 
impacts  to  the  facilities  not  excluded 
imdeij  \he  various  options  would  have 
been  ur  outweighed  by  the  benefits  of 
reducing  adverse  economic  impacts  on 
the  most  vulnerable  firms  in  the 
industry. 

EPA  also  estimates  that  the  options 
considered  would  have  had  minimal 
impadt^  on  inflation  and  insignificant 
distributional  effects.  The  no  regulation 
decision  will  not  change  the  status  quo 
and  this  will  not  affect  industrial 
laundry  competitors,  such  as  the 
dispo^^ble  industry.  The  options  also 
would  have  had  minimal  impacts  on 
industrial  laundries  customers.  EPA 
investigated  the  impact  on  customers  in 
the  unll  ikely  event  that  most  costs  of  the 
optioii^  considered  could  have  been 


passed  through  to  customers.  A  realistic 
estimate  of  the  cost  increase  at  a  typical 
medium  size  printer  (a  key  industrial 
laimdry  customer  industry)  would  be 
about  $200  per  year,  or  about  a  0.6 
percent  increase  in  laundry  costs.  EPA 
believes  this  level  of  impact  is 
representative  at  most  sizes  and  types  of 
industrial  laimdry  customers.  Therefore, 
EPA  does  not  expect  price  increases, 
should  they  have  occiured,  to  have  had 
a  major  impact  on  customers. 

EPA  also  investigated  the  likelihood 
that  customers  might  substitute 
disposable  items  for  laundered  items  or 
begin  operating  on-site  laimdries  under 
the  various  regulatory  options.  Both  the 
substitution  of  disposable  items  for 
laundered  items  and  the  installation  and 
operation  of  on-site  laundries  are 
associated  with  potential  negative 
impacts  on  customers  that  might  deter 
them  from  choosing  these  potential 
substitutes.  Disposable  items  can  be 
more  expensive  to  use  than  laundered 
items,  may  not  meet  quality 
requirements  (e.g.,  disposable  printer 
towels  tend  to  be  linty)  and  are,  in 
certain  circumstances,  regulated  under 
other  environmental  statutes.  Lint-fr^e 
disposable  wipers  (such  as  those  used  in 
clean  rooms)  are  very  expensive,  and 
currently  are  only  used  in  situations 
where  even  reusable  wipers  provided  by 
industrial  laundries  are  not  sufficiently 
lint-free.  Meanwhile  because  of  the  high 
initial  costs  to  install  equipment  on-site 
and  the  likelihood  that  any  price 
increase  associated  with  industrial 
laundry  service  would  have  been  small, 
on-site  laundries  could  have  required 
years  before  any  cost  savings  might  be 
realized.  Given  the  disincentives 
towards  those  substitutes  indicated 
above,  particularly  under  the  higher 
cutoffs  (e.g.,  the  5MM/255K  cutoff), 
prices  would  have  been  unlikely  to  rise 
noticeably.  EPA  does  not  believe  that 
the  options  considered  would  have  had 
a  substantial  effect  on  substitution  of 
disposable  items  for  laundered  items  or 
caused  an  increase  in  industrial 
laundering  on-site  for  industrial 
laundries  services  in  any  major.way  as 
a  result  of  price  increases.  Furthermore, 
since  EPA  has  assumed  for  these 
analyses  that  no  costs  are  passed 
through  to  customers,  imder  the  cutoffs 
considered,  most  firms  and  facilities 
would  have  been  able  to  absorb  the  cost 
of  the  options  if  they  felt  their 
customers  would  have  switched  to 
substitutes  had  price  increased. 

Any  cost  of  compliance  that  is  not 
passed  through  to  customers,  however, 
would  have  resulted  in  some  reduction 
in  production  (assuming  no  other 
factors  in  the  industrial  market  changed) 
as  firms  attempted  to  maximize  profits, 


but  this  reduction  must  be  compared  to 
the  approximate  6  percent  per  year 
growth  in  revenues  seen  in  recent  years. 
This  growth  in  revenues  appears  to  be 
driven  by  increasing  production  (to 
meet  new  demands  for  industrial 
laundry  services),  while  increasing 
productivity  and  declining  costs  of 
production  (in  the  baseline),  combined 
with  revenue  growth,  have  contributed 
to  higher  profitability.  EPA  expects  that 
the  options  would  have  had  a  one-time 
effect  on  revenue  and  profit  growth,  but 
in  actuality,  with  a  continuing  economic 
boom,  the  overall  effect  might  have  been 
only  a  reduction  in  the  increase  in 
production.  In  a  downturn,  however, 
EPA  recognizes  that  output  losses  due  to 
3  downturn  might  have  been  greater 
than  they  would  be  without  a 
regulation. 

b.  Impacts  From  Regulatory  Options  for 
New  Sources 

EPA's  decision  not  to  promulgate 
pretreatment  standards  applies  to  new 
sources  as  well.  This  section  presents 
EPA's  assessment  of  what  impacts  on 
new  sources  might  have  been  had  EPA 
decided  to  promulgate  pretreatment 
standards  for  new  sources  under  the 
same  option  and  exclusion  selected  for 
existing  sources  (CP-IL  under  the  3MM/ 
120K  cutoff).  EPA  assessed  impacts  on 
new  soiut:es  by  determining  whether 
the  regulatory  options  would  have 
resulted  in  a  barrier  to  entry  into  the 
market. 

EPA  has  found  that  overall  impacts 
from  either  the  CP-IL  or  DAF-IL 
options  would  not  have  been  any  more  " 
severe  on  new  sources  than  those  on 
existing  sources  as  long  as  both  are 
subject  to  the  same  cutoff,  since  the 
costs  faced  by  new  sources  generally 
will  be  similar  to  those  faced  by  existing 
sources.  Because  most  new  sources  and 
existing  sources  would  have  faced 
similar  costs,  EPA  has  determined  that 
the  CP-IL  option  under  the  3MM/120K 
cutoff  for  new  sources  would  not  have 
posed  a  barrier  to  entry  on  the  basis  of 
competitiveness. 

EPA  also  examined  whether  there      >. 
would  be  a  barrier  to  entry  for  small 
new  sources  based  on  disproportionate 
impacts  measured  as  closures  or 
failures.  EPA  investigated  facilities  in 
the  Section  308  Survey  that  indicated 
they  were  new  or  relatively  new  at  the 
time  of  the  survey.  Using  the  Section 
308  Survey  data,  EPA  exnects  that  new 
sources  wo  »ld  generally  nave  exceeded 
most  of  the  i^hreshold  size  cutoffs  that 
EPA  considered  for  existing  sources. 
Sixty  percent  ^f  facilities  identified  as 
new  exceed  the  5MM/255K  cutoff.  The 
number  of  new  source  facilities  coming 
on  line  each  year  is  extremely  small. 
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Over  a  three  year  period  (1991, 1992, 
and  1993),  according  to  Section  308 
Survey  data,  laundry  operations  began 
at  about  only  80  facilities  (and  it  is  not 
absolutely  dear  firom  the  data  whether 
these  facilities  were  actually  new 
dischargers  or  were  existing  dischargers 
acquired  in  that  year  by  a  ctifferent 
firm).  Over  the  3-year  period,  this 
amounts  to  27  new  sources  a  year  at 
most,  or  only  1.5  percent  of  existing 
fecilities.  Given  the  small  level  of 
growth  in  the  industrial  laundries 
industry,  EPA  believes  that  new  sources 
are  primarily  replacing  production  from 
closiog  £acilities  that  exit  the  market. 

Ofthese  facilities  identified  as  new  or 
relatively  new  facilities,  EPA 
determined  that  the  average  mvenues  of 
this  group  exceeded  $4  million  per  year, 
and  the  amount  of  laundry  processed 
averaged  over  5  million  pounds  per 
year.  Only  24  to  32  facilities  out  of  80 
total  newer  facilities  (weighted),  or  30  to 
40  percent,  would  meet  the  size 
threshold  for  the  exclusions  EPA 
investigated  for  existing  sources.  On  a 
yearly  basis  (given  that  these  facilities 
started  up  over  the  3  years  of  the  siuvey) 
EPA  estimates  that  8  to  11  facilities  of 
the  size,  on  average,  that  would  meet  an 
exclusion  similar  to  those  investigated 
for  existing  sources  might  be  started  up 
each  year.  Under  the  3MM/120K  cutoff, 
30  facilities  total,  or  10  per  year,  on 
average,  would  meet  thiis  exclusion. 
Ovendl,  in  the  group  of  80  fedlities,  6 
facilities  (weighted),  or  7.5  percent, 
were  identified  as  postcompli^ce 
closures  (based  on  a  closure  by  one 
surveyed  nonind^endent  facility). 
These  facilities  would  have  been 
exempted  under  all  cutoffs  considered. 
Given  the  above  results.  EPA  finds  that 
had  new  sources  been  regulated  imder 
the  3MM/120K  cutoff,  the  rule  for  new 
sources  would  have  been  economically 
achievable  and  no  barriers  to  entry 
would  have  occurred. 

Furthermore,  because  both  new 
sources  and  existing  sources  would 
have  been  provided  the  same  exclusion, 
EPA  avoids  a  situation  where  a  level 
playing  field  would  not  be  provided  for 
new  soiuces  relative  to  existing  sources. 
This  could  occur  when  a  new  smaller 
facility  that  was  not  excluded  from  the 
rule  must  compete  with  an  existing 
smaller  facility  that  was  excluded  imder 
the  production  threshold  for  the  rule. 
This  competitive  disadvantage  could  be 
a  barrier  to  entry  if  the  production 
threshold  for  new  and  existing  source 
were  not  the  same. 

3.  Small  Business  Analysis 

There  are  903  firms  owning  the  1,742 
facilities.  A  total  of  837  out  of  the  903 
firms  or  93  percent  are  "small  business" 


according  to  SBA  Guidelines  (revenues 
less  than  $10.5  million  per  year).  The 
analysis  looks  separately  at  single- 
facility  firms  (those  firms  where  the  firm 
and  the  facility  are  a  single  entity)  and 
multifacility  firms  (firms  that  own  more 
than  one  facility;  generally,  these  firms 
are  larger  than  single  facility  firms). 
There  are  a  total  of  830  single-facility 
firms  out  of  903  total  firms  in  the 
industry  (92  percent),  the  vast  majority 
of  whidi  (812)  meet  the  SBA  definition 
of  small.  Only  25  multifacility  firms 
meet  this  definition.  Under  the  3MM/ 
120K  cutoff,  363  small,  single-facility 
firms  (45  percent  of  small,  single  facility 
firms)  would  have  been  excluded. 

Had  EPA  promulgated  a  rule,  no  small 
firms  would  have  closed  or  failed  under 
the  5MM/255K  cutoff,  but  126  small, 
single-facility  firms  would  have  closed 
or  £uled  under  the  lKfM/255K  cutoff 
(54  closiuBs  and  72  failures,  or  18.4 
percent  of  all  small  firms  in  the 
postcompliance  analysis).  Under  the 
3MM/120K  cutoff,  39  small,  single- 
facility  firms  would  have  closed  or 
failed  (39  closures  and  no  failiunes,  or 
5.7  percent  of  the  684  small  firms  in  the 
postcompliance  analyses). 

4.  Cost-Benefit  Comparison 

EPA  estimates  that  the  pretax  costs  of 
compliance,  as  can  be  seen  in  the  EA  for 
the  proposal,  generally  make  up  nearly 
all  of  the  monetizable  social  costs  of 
pretreatment  standards.  Additional  very 
small  costs  are  associated  with  costs  to 
permitting  authorities  and  the 
administrative  costs  of  providing 
unemployment  benefits. 

EPA  thus  approximates  the  social 
costs  of  a  rule  Using  the  pretax 
compliance  costs  of  the  option  and 
cutoff.  EPA  would  have  selected  had  the 
Agency  promulgated  a  rule.  The  pretax 
cost  of  the  CP-IL  option  under  the 
3MM/120K  cutoff  is  $149.1  million  per 
year  in  1998  dollars.  This  figure  can  be 
compared  with  the  monetized  benefits 
of  $0.16  to  $0.79  million  in  1998 
dollars.  The  components  ofthese 
benefits  and  their  value  are  summarized 
in  detail  in  Section  Vm  of  this  final 
action. 

V.  Total  Toxic  and  NoDConventional 
Pounds  Reduced  by  OptiiHis  Considered 
for  the  Final  Action 

In  addition  to  the  foregoing  analyses, 
EPA  has  estimated  toxic  and 
nonconventional  pollutant  reductions 
for  all  options  and  cutoffs  considered 
for  the  final  action.  These  results  are 
expressed  in  terms  of  the  "pound 
equivalent"  (PE)  removed.  PE  is  a 
measure  that  addresses  differences  in 
the  toxicity  of  pollutants  removed.  Total 
PEs  are  derived  by  taking  the  number  of 


poimds  of  a  pollutant  removed  and 
multiplying  this  number  by  a  toxic 
weighting  factor  (TWF).  EPA  calculates 
TWFs  for  priority  pollutants  and  some 
additional  nonconventional  pollutants 
using  ambient  water  quality  criteria  and 
toxicity  values.  The  TWFs  are  then 
standardized  by  relating  them  to  a 
particular  pollutant  at  a  certain  point  in 
time,  in  this  case,  copper.  As  of  1985  the 
water  quality  criterion  for  copper  was 
revised,  thus  the  TWF  for  copper  also 
has  been  revised.  PEs  are  calculated 
only  for  pollutants  for  which  TWFs 
have  been  estimated,  thus  they  do  not 
reflect  potential  toxicity  of  some 
nonconventional  and,  to  date,  any 
conventional  pollutants.  EPA  does  not 
include  pollutant  removals  to  the  extent 
that  those  pollutants  are  reliably 
removed  at  the  POTW,  but  only 
includes  the  removal  of  pollutants  that 
would  not  be  removed  by  the  POTW. 
As  noted  earlier,  based  on  new  data 
and  as  discussed  in  the  NODA,  EPA 
estimated  toxic  weighting  factors  for  the 
individual  components  of  SGT-HEM 
(TPH),  such  as  certain  alkanes  and 
naphthalene,  bis(2-ethylhexyl)  phthalate 
and  2-methylnaphthalene  to  estimate 
toxic  pound  equivalent  removals  for  the 
decision. 

Table  IV.E.1.— Pollutant  Removals 
OF  CP  Options  and  Cutoffs  Con- 
sidered 


Option/ 
Cutoff 


Pounds 
removed 


Toxic  pound 

equivalents 

removed 


CP 


No  Cutoff  

891.572 
871,422 
794,448 
636,660 

43,013 

1M(»*V255K  

3MM/120K  

5MIM/255K  

42,249 
38,566 
31,469 

As  noted  above,  EPA  also  estimated 
the  toxic  pound  equivalent  removed  by 
the  rule  using  a  toxic  weighting  factor 
for  the  bulk  parameter  TPH  (SGT-HEM). 
This  analysis  was  not  EPA's  primary 
analysis  because  EPA  historically 
assigns  TWFs  to  the  individual 
constituents  and  because  EPA  only 
identified  a  very  small  percentage 
(approximately  two  percent)  of  the 
constituents  comprising  TPH  (SGT- 
HEM).  To  derive  a  toxic  weighting  factor 
for  the  bulk  parameter  TPH  (SGT-HEM) 
in  this  case,  EPA  extrapolated  the  toxic 
weighting  fector  from  the  identified 
constituents  to  all  of  the  TPH  poimds. 
While  EPA  thinks  that  this  approach  for 
estimating  the  toxic  pound  equivalents 
for  a  bulk  parameter  may  be  reasonable 
where  a  large  percentage  of  constituents 
can  be  identified,  EPA  was  not  able  to 
do  so  here.  The  uncertainty  inherent  in 
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extra  [  lolatmg  the  toxicity  of  so 
mini !  icule  a  fraction  of  TPH 
constituents  to  the  entire  TPH  parameter 
is  too  great  for  EPA  to  use  for  its 
primary  analysis.  Nevertheless,  EPA 
woulitj  not  have  made  a  different 
deci^ibn  based  on  this  alternative 
analyi  is. 

VI.  Pla  Bs  Through  Analysis 

CaUgorical  pretreatment  standards  are 
techiiology-based  standards  for  indirect 
dischargers  in  an  industrial  category. 
Pretr^tment  Standards  for  Existing 
Somite  (PSESJ  and  Pretreatment 
Stand^ds  for  New  Sources  (PSNS)  are 
analcigous  to  the  BAT  (Best  Available 
Techinology  Economically  Achievable) 
and  b^st  available  demonstrated 
techdilogy  (BADT  for  NSPS)  for 
existing  and  new  source  direct 
dischl4rgers,  respectively.  For  the 
deve]|0pment  of  the  national  categorical 
pretreatment  standards,  EPA  determines 
whether  pollutants  discharged  to 
POTVVfs  pass  through  to  waters  of  the 
U.S.  by  comparing  the  percentage  of  the 
pollutant  removed  by-well-operated 
POTWs  achieving  secondary  treatment 
with  \he  percentage  of  the  pollutant 
removed  by  the  candidate  BAT  or 
pretr^itment  technologies.  For  this 
industry,  there  is  no  candidate  BAT 
technology  because  there  are  no  known 
direct  dischargers  in  the  industry  so 
EPA  has  based  the  pass  through  analysis 
on  a  Q()mparison  of  the  candidate 
pretreatment  technologies  to  POTW 
remoYkls.  EPA  believes  that  the 
comparison  of  well-operated  POTWs  to 
the  caikdidate  pretreatment  technologies 
insteac)  of  BAT  is  appropriate,  since 
there  ^  no  direct  dischargers  in  the 
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industry.  In  addition,  EPA  looks  at  the 
engineering  design  aspects  of  the 
candidate  technologies  and  the  ability  of 
the  POTW  to  treat  pollutants  to 
determine  if  certain  pollutants  pass 
through  (e.g.,  soluble  organic 
compounds  exhibiting  some  degree  of 
volatility). 

By  contrast.  General  Pretreatment 
Standards  authorize  POTWs  to  set  local 
limits  for  individual  indirect 
dischargers  in  order  to  prevent  pass 
through  or  interference,  or  what  is 
necessary  for  the  POTW  to  meet  its 
NPDES  permit  limit.  Under  the  General 
Pretreatment  Standards,  pass  through  is 
defined  as  a  discharge  that  exits  the 
POTW  into  waters  of  the  U.S.  in 
quantities  or  concentrations,  which 
alone  or  in  conjunction  with  a  discharge 
or  discharges  from  other  sources,  cause 
a  violation  of  any  requirement  of  the 
POTWs  NPDES  permit. 

Results  of  the  pass  through  analysis 
show  that  there  is  not  significant  pass 
through,  while  pretreatment  using  CP 
would  produce  some  additional  removal 
of  some  pollutants,  the  removals 
associated  with  these  pollutants  are 
small  in  absolute  pounds  and  toxic 
poimd  equivalents.  For  the 
economically  achievable  option  (see 
sections  IV  and  V)  the  removals  for  the 
pollutants  would  be  794,448  Ibs/yr 
(38,566  pound  equivalents)  or  649 
pounds  (32  pound  equivalents)  per  year 
per  facility.  A  full  description  of  the 
pass  through  analysis  results  is  shown 
in  the  Technical  Development 
Document. 

Results  of  alternative  methods  for 
conducting  the  pass  through  analysis 
can  be  found  in  the  record.  The  results 


of  conducting  the  pass  through  analysis 
using  the  other  methodologies  show 
only  minor  differences  in  pollutant 
removals. 

Vn.  Cost-Effectiveness  Analysis 

In  addition  to  calculating  pound 
equivalent  (PE)  removals,  die  Agency 
also  calculated  the  average  cost- 
effectiveness  of  the  various  options  and 
cutoffs  considered.  EPA  calculates 
average  cost-effectiveness  on  the  basis  of 
cost  per  toxic  pound  equivalent 
removed.  For  this  rule,  EPA  did  not 
perform  an  incremental  cost- 
effectiveness  analysis,  which  evaluates 
cost-effectiveness  incrementally 
between  options  along  the  same 
treatment  train.  Average  cost- 
effectiveness,  which  evaluates  an  option 
or  cutoff  relative  to  a  baseline,  or  no 
regulation  option,  was  calculated.  The 
average  cost-effectiveness  ratio  is 
calculated  as  the  costs  of  an  option  at 
that  cutoff  in  1981  dollars  (the  standard 
year  for  all  cost-effectiveness  studies) 
divided  by  the  total  removals  calculated 
under  that  option  and  cutoff.  Costs  ^ 

evaluated  include  the  pretax  direct 
compliance  costs,  such  as  capital 
expenditures  and  O&M  costs,  including 
compliance  monitoring.  Table  IV.E.l 
shows  the  pollutant  removals  in  poimd 
equivalents  and  average  cost- 
effectiveness  of  each  regulatory  option  - 
imder  each  cutoff  considered.  EPA  is 
showing  the  average  cost-effectiveness 
results  for  the  DAF  options  as  well  as 
the  CP  options  to  illustrate  that  these 
options  removed  less  poimd  equivalents 
at  greater  cost  than  the  comparable  CP 
options. 


Option/Cutoff 


Total  annual 


PE 
removed 


Cost 
($mil.  1981) 


Average  C-E 
(1981$/lb.  eq.) 


CP 


43.013 
42,249 
38,566 
31.469 


121.5 

-115.7 

88.3 

52.7 


2.824 
2,739 
2,290 
1,674 


DAF 


NoCuik 
.1MM/2a5K 
3MM/1^0K 
5MM/2G 


35,345 

132.1 

3.885 

34,640 

126.5 

3.652 

31,665 

96.4 

3,106 

25,844 

60.1 

2.327 

As  t  ae  table  shows,  the  difference 
betweeti  the  no  cutoff  scenario  and  the 
most  inclusive  cutoff  (5MM/255K)  is 
only  11.844  PEs  under  the  CP  option. 


representing  a  27  percent  drop  in 
removals  (the  results  for  DAF  are 
similar).  EPA  considers  the  options  and 
their  cutoffs  to  be  generally  cost- 


ineffective.  EPA  would  expect  this  to  be 
the  case  given  the  ability  of  POTWs  to 
effectively  treat  industrial  laundry 
effluent  and  the  resulting  small  total 
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number  of  pound  equivalents  removed 
by  the  rule.  Thus,  while  EPA  does  not 
base  its  decision  regarding  PSES  or 
PSNS  on  cost-effectiveness,  this  analysis 
confinns  that  EPA's  decision  not  to 
issue  national  categorical  pretreatment 
standards  is  reasonable. 

VnL  Environmental  Benefits  Analjrsis 

A.  Summary 

Since  EPA  is  not  promulgating 
national  categorical  standards  for  the 
industrial  laundries  point  source 
category,  EPA  estimates  that  there  will 
be  no  environmental  benefits  associated 
with  this  action.  If  EPA  were  to 
promiUgate  national  standards  based 
upon  the  economically  achievable  CP 
treatment  upUuu  presented  above,  the 
monetized  human  health  benefits  would 
be  nominal.  Projected  cancer  cases 
would  be  reduced  by  far  less  than  one 
cancer  case  per  year.  (0.06  cancer  cases 
from  a  baseline  of  0.17  cancer  cases.) 
EPA's  use  of  a  hazard  ranking  score  to 
evaluate  non-cancer  effiects  foimd  no 
non  cancer  effects  would  occur.  In  terms 
of  other  benefits,  EPA  estimates  based 
on  computer  modeling,  that  a  rule 
would  remove  16  out  of  38  exceedences 
of  Ambient  Water  Quality  Criteria 
(AWQC)  for  the  protection  of  aquatic 
life  atfd/or  human  health  at  12  reaches 
nationwide,  and  biosolid  quality  at  eight 
POTWs  would  be  improved. 

This  section  presents  the  estimated 
benefits  due  to  implementation  of  the 
economically  achievable  CP  and  DAF 
options.  For  more  details,  see  the  Water 
C^lality  Benefits  Analysis  (WQBA).  EPA 
estimates  the  monetized  CP  benefits, 
which  consist  of  reduced  cancer  cases 
and  improved  biosolid  quality  to  be 
small,  from  $0.16  million  to  $0.79 
million  ($1998).  These  benefits  are  de 
minimis,  and  therefore,  reinforce  EPA's 
decision  made  above.  Taken  in  context 
across  all  stream  reaches  nationwide, 
EPA  does  not  believe  that  the  benefits 
analysis  indicates  that  industrial 
laundry  discharges  present  a  nationwide 
problem.  Further.  EPA  expects  that  the 
benefits  realized  from  the  rule  could  be 
realized  under  the  existing  pretreatment 
program,  where  EPA  will  work  with  any 
POTW  that  is  not  meeting  its  water 
quality-based  permit  limit  to  impose 
controls  as  necessary  to  meet  that 
permit  limit.  EPA  also  notes  that  efforts 
that  would  prevent  pollution  at  the 
source,  such  as  the  voluntary  program 
or  the  efforts  of  OSW  could  achieve 
these  same  benefits. 

Thus,  while  EPA  does  not  base  its 
decision  regarding  PSES  or  PSNS  on  the 
benefits  described  above,  EPA  does  not 
believe  that  the  benefits  of  national 


categorical  pretreatment  standards  for 
this  industry  would  justify  their  costs. 

B.  Changes  Since  the  Proposal 

In  response  to  numerous  comments 
received  pertaining  to  the  benefits 
analysis  conducted  for  the  Proposed 
Rule,  for  the  NODA.  EPA  revised  its 
analysis  in  two  ways:  (1)  The  aquatic 
life  chronic  toxicity  value  of  TPH  (1,145 
[Xg/L),  used  to  develop  a  recommended 
AWQC  for  TPH  and  also  used  to 
develop  a  toxic  weighting  factor  for 
TPH,  is  based  on  a  weighted  average  of 
the  toxipity  of  13  identified  constituents 
of  TPH  (as  compared  to  the  56  \ig/L 
based  on  soluble  hydrocarbons  used  for 
the  proposal);  (2)  the  POTW  removal 
percentage  of  TPH  was  increased  to 
74%  from  65%;  and  (3)  the  POTW 
removal  percentages  of  other  pollutants 
were  updated. 

The  overall  impact  of  the  changes 
related  to  TPH  is  a  decrease  in  the , 
niunber  of  reaches  with  modeled 
baseline  water  quality  criterion  toxicity 
exceedences  in  the  baseline  from  78  at 
proposal  to  12  at  final.  The  water 
quality  exceedences  predicted  for  the 
final  action  are  for  five  Pollutants  Of 
Concern  (POCs)  (mercury,  silver, 
tetrachloroethene.  chloroform  and  bis 
(2-ethylhexyl)  phthalate)  rather  than  for 
TPH.  These  pollutants  from  industrial 
laiuidries  are  modeled  to  be  present  in 
POTW  effluent  in  concentrations  above 
recommended  Water  Quality  Criteria 
(WQC)  for  either  chronic  toxicity  to 
aquatic  organisms  or  human  health  at 
baseline  conditions  for  three  sample 
reaches  that  represents  12  reaches 
nationwide. 

C  Benefits  of  Action 

1.  Reduced  Pollutant  Discharges 

EPA  considered  the  benefits  that 
could  result  frtim  reductions  in 
industrial  laimdry  pollutant  discharges 
to  POTWs,  including:  improved  quality 
of  freshwater,  estuarine,  and  marine 
ecosystems;  reduced  risks  to  hiunan 
health  through  consumption  of  fish  or 
water  taken  from  affected  waterways; 
reduced  cost  of  disposal  or  use  of  ' 
miinicipal  sewage  sludge  that  is  affected 
by  industrial  laundry  pollutant 
discharges;  and  reduced  occurrence  of 
biological  inhibition  of  activated  sludge 
at  POTWs. 

For  the  industrial  laundry  industry. 
EPA  evaluated  the  effects  of  POTW 
wastewater  discharges  of  72  poUutants 
on  receiving  stream  water  quality  at 
current  levels  of  treatment  and  at  a 
number  of  proposed  PSES  limits.  EPA 
assessed  the  benefits  bom  the  modeled 
pollutant  reductions  in  three  broad 
classes:  human  health,  ecological,  and 


economic  productivity  benefits. 
However,  because  of  data  limitations 
and  the  understanding  of  how  society 
values  some  of  these  benefit  categories, 
EPA  was  not  able  to  analyze  all  of  these 
categories  with  the  same  level  of  rigor. 
At  the  highest  level  of  analysis,  EPA 
was  able  to  quantify  the  expected  effects 
for  some  benefit  categories  and  attach 
monetary  values  to  them,  such  as  a 
nominal  value  for  reduction  in  cancer 
risk  &t>m  fish  consumption  and  reduced 
costs  of  managing  and  disposing  of 
POTW  sewage  sludge.  For  other  benefit 
categories,  EPA  was  able  to  quantify 
expected  effects  but  not  able  to  estimate 
monetary  values  for  them.  These  benefit 
categories  include  reduced  exceedences 
of  biological  inhibition  criteria  at 
POTWs  and  changes  in  human  health 
and  aquatic  life  risk  indicators.  Finally, 
non-quantified,  non-monetized  benefit 
categories  include  enhanced  water- 
dependent  recreation  other  than  fishing. 

2.  Reduced  Hiunan  Health  Risk 

EPA  projects  that  the  CP  and  DAF 
options  would  eliminate  far  less  than  1 
cancer  case  per  year  (0.06  cancer  cases 
from  a  baseline  of  0.17  cancer  cases). 
This  translates  into  $0.15  million  to 
$0.78  miUion  ($1998)  in  benefits. 
Further,  based  on  risk  reference  doses  in 
conjimction  with  in-stream  pollutant 
concentrations,  EPA  modeled  no  non- 
cancer  hiunan  health  effects.  Both  of 
these  analyses  are  based  on  exposure  of 
recreational  and  subsistence  anglers  and 
their  families  to  fish.  With  respect  to 
ambient  water  quality  criteria  for  human 
health,  EPA  modeled  exceedences  for 
three  pollutants  at  12  reaches 
nationwide. 

To  estimate  the  reduced  risk  of  non- 
cancer  health  effects  (e.g.,  systemic 
effects,  reproductive  toxicity,  and 
developmental  toxicity)  from  fish  and 
water  consumption  for  each  option.  EPA 
used  risk  reference  doses,  in 
conjunction  with  in-stream  pollutant 
concentrations,  to  calculate  a  hazard 
score.  A  value  of  one  or  greater  for  a 
hazard  score  indicates  the  potential  for 
non-cancer  hazards  to  occiu.  The  hazard 
score,  which  EPA  calculated  by 
summing  over  all  pollutants,  was  less 
than  one  for  baselhie  conditions  as  well 
as  for  all  treatment  options. 

At  current  discharge  levels,  in-stream 
concentrations  of  bis(2- 
ethylhexyl)phthalate,  chloroform,  and 
tetrachloroethene  are  projected  to 
exceed  human  health  criteria 
(developed  for  consumption  of  water 
and  organisms)  in  12  receiving  streams 
nationwide  for  a  total  of  21 
exceedences.  The  CP  (and  DAF) 
option(s)  would  eliminate  the 
occurrence  of  bis(2-ethylhexyl) 
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phth^late  concentrations  in  excess  of 
the  human  health-based  AWQC  in  eight 
of  the  il  2  affected  streams. 

3.  Imdroved  Recreational  Fishing 
Opppnunities 

Altliough  the  rule  would  eliminate  16 
out  of  |38  AWQC  exceedences  for  the 
protection  of  human  health  and/or 
aquatic  life,  the  rule  would  not 
eliminate  all  AWQC  at  any  one  reach. 
CuTTQiitly  EPA  has  no  methodology  to 
monetize  the  elimination  of  these 
AWQjC  unless  they  are  entirely 
eliminated  for  a  waterbody  and  thus 
EPA  y^as  not  able  to  monetize  these 

4.  Reipiiced  hnpacts  on  POTWs 

EP^  expects  that  reduced  effluent 
disch^es  from  the  industrial  laundries 
induspy  would  have  a  minimal  impact 
on  POpVs.  EPA  estimates  a  $0,006 
milli4ji  to  0.01  million  ($1998)  annual 
beneQt  due  to  improved  biosolids 
quali^.  Discussion  with  POTW 
operators  support  EPA's  position  that 
indusnial  laundry  discharges  usually 
are  n^  problematic  to  POTWs. 

a.  Moj^led  POTW  Impacts 

EPA  evaluated  whether  industrial 
laundky  pollutants  may  interfere  with 
POTW5  by  impairing  Uieir  treatment 
effectlieness  or  causing  them  to  violate 
appli(»ble  CWA  sewage  sludge 
requiil^ments  for  their  chosen  sludge 
disposal  method.  For  the  POTW  impact 
andyjis,  EPA  analyzed  two  benefit 
categplies:  (1)  Reduced  costs  to  pubUc 
sewage  systems  for  managing  and 
disponing  of  the  sewage  sludge  that 
result  from  treatment  of  effluent 
discharges  from  industrial  laundries; 
and  (2i)i  a  reduction  in  risk  of  biological 
inhibiition  of  activated  sludge. 

EPA  has  promulgated  regulations 
establishing  standards  for  sewage  sludge 
when  |it  is  applied  to  the  land,  disposed 
of  at  dedicated  sites  (surface  disposal), 
and  incinerated  (40  CFR  Part  503).  For 
a  discussion  of  tbese  requirements  see 
the  final  WQBA. 

EPA  estimated  sewage  sludge 
concentrations  of  ten  metals  for  sample 
facilities  under  baseline  discharge 
levels.*  pPA  compared  these 
concentrations  with  the  relevant  metal 
concentration  limits  for  the  following 
sewage  sludge  management  options: 
Land  A^pUcation-High  (Concentration 
Limits||Land  Application-Low  (CeiUng 
LimitsSJ  and  Surface  Disposal.  In  the 
cutoff  a  (3  mm/120K)  baseline  case,  EPA 
estimalted  that  concentrations  of  one 
poUutint  (lead)  at  10  POTWs  would  fail 
the  Latud  Application-High  limits  while 
meetiqg  the  Land  Application-Low 
limits.  a*A  estimated  that  no  POTWs 


would  fail  any  of  the  Surface  Disposal 
limits. 

EPA  estimated  that  both  the  CP  and 
DAF  options  would  permit  10  POTWs 
to  meet  the  Land  Application-High 
limits  and  that  an  estimated  6,100  dry 
metric  tons  (DMT)  of  annual  disposal  of 
sewage  sludge  would  newly  qualify  for 
beneficial  use  under  the  Lajid 
Apphcation-High  limits.  EPA  estimated 
the  reduced  time  required  for  record- 
keeping for  sewage  sludge  meeting  the 
more  stringent  Land  Application-High 
Criteria,  and,  on  this  basis,  developed  a 
partial  estimate  of  monetary  benefits 
from  reduced  metals  contamination  of 
sewage  sludge.  For  all  options,  the 
regulation  is  expected  to  result  in 
benefits  from  sewage  sludge  quality 
improvements  of  $0,006  to  $0.01 
miUion  ($1998)  annually. 

EPA  estimated  potential  inhibition  of 
POTW  operations  by  comparing 
predicted  POTW  influent 
concentrations  to  available  inhibition 
levels  for  45  pollutants.  EPA  based  the 
POTW  inhibition  and  sludge  values 
upon  engineering  and  health  estimates 
contained  in  guidance  or  guidelines 
published  by  EPA  and  other  soiut:es.  At 
current  discharge  levels,  EPA  estimates 
POTW  concentrations  of  lead  exceed 
biological  inhibition  criteria  at  two 
POTWs.  Under  both  treatment  options, 
these  potential  inhibition  problems 
would  not  be  eliminated.  Note, 
however,  that  these  are  modeled 
potential  instances  of  inhibiting,  not 
actual  dociunented  cases.  Whether 
inhibition  at  either  of  these  facilities 
would  actually  occiu*  depends  on  a 
variety  of  site  specific  factors. 

b.  Discussions  with  POTW  Operators 
and  Pretreatment  Coordinators 

To  better  understand  the  frequency 
and  characteristics  of  problems  to 
POTWs  resulting  from  industrial 
laundry  discharges,  EPA  obtained 
information  from  discussions  with  EPA 
regional  staff  and  POTW  operators.  Of 
37  operators  at  POTWs  that  receive 
discharges  from  industrial  laundries,  11 
POTW  operators  described  their 
facilities  as  having  encountered  some 
difficulty  in  the  past  resulting  from 
industrial  laundry  discharges,  while  the 
remciining  26  reported  no  problems  from 
industrial  laimdry  discharges.  All  the 
POTWs  with  reported  past  difficulties 
have  solved  their  problems  by  setting 
local  discharge  limits. 

EX.  Non- Water  Quality  Environmental 
Impacts 

EPA  has  considered  the  non-water 
quality  environmental  impacts 
associated  with  the  various  technology 
options  considered  as  well  as  the 


environmental  improvement  that  could 
be  realized  through  the  industry 
voluntary  program.  Non- water  quality 
environmental  impacts  are  impacts 
(both  good  and  bad)  of  the  technology 
options  on  the  environment  that  are  not. 
directly  associated  with  wastewater. 
Non-water  quality  environmental 
impacts  include  changes  in  energy 
consiunption,  air  emissions,  and  soUd 
waste  generation  of  oil  and  sludge. 
Based  on  these  analyses,  EPA  finds  that 
the  non-water  quality  environmental 
impacts  resulting  from  the  regulatory 
options  are  acceptable. 

A.  Air  Pollution 

Industrial  laimdry  facilities  generate 
wastewater  that  contains  significant 
concentrations  of  organic  compounds, 
some  of  which  are  on  the  list  of 
Hazardous  Air  Pollutants  (HAPs)  in 
Tide  3  of  the  Clean  Afr  Act 
Amendments  (CAAA)  of  1990. 
Atmospheric  exposure  of  the  organic- 
containing  wastewater  may  result  in 
volatilization  of  both  .volatile  organic    " 
compounds  (VOCs)  and  HAPs  from  the 
wastewater.  VOCs  and  HAPs  are  emitted 
from  the  wastewater  beginning  at  the 
point  where  the  wastewater  firet 
contacts  ambient  air.  Thus,  VOCs  and 
HAPs  may  be  of  concern  immediately  as 
the  wastewater  process  is  discharged 
from  the  process  luiit.  Emissions  occur 
from  wastewater  collection  units  such 
as  process  drains,  manholes,  trenches, 
and  sumps,  and  frtim  wastewater 
treatment  units  such  as  screens, 
equalization  basins,  DAF  and  CP  units, 
and  any  other  units  where  the 
wastewater  is  in  contact  with  the  air. 

EPA  believes  that  air  emissions  from 
industrial  laundry  wastewater  would 
have  been  similar  before  and  after 
implementation  of  a  rule  based  on  DAF 
or  chemical  precipitation  technologies 
because  the  wastewater  from  all 
industrial  laundries  currently  has 
contact  with  ambient  air  as  it  flows  to 
the  POTW.  At  facihties  that  do  not 
cmrently  have  treatment  on  site,  the 
wastewater  typically  flows  from  the 
washers  to  an  open  or  partially  open 
catch  basin,  then  to  the  sewer  and  on  to 
the  POTW,  where  the  wastewater  is 
typically  treated  in  open  aerated  basins 
or  lagoons.  Air  emissions  from  the 
wastewater  occm*  as  the  wastewater 
flows  from  the  facility  to  the  POTW.  At 
a  facility  with  treatment,  the  wastewater 
would  have  more  contact  with  air  while 
still  at  the  facility,  as  it  is  treated  in 
open  units  such  as  equalization  basins 
emd  DAF  or  chemical  precipitation  units 
prior  to  flowing  through  the  sewer  to  the 
POTW.  Air  emissions  frtim  the  treated 
wastewater  occur  at  the  treatment  units 
at  the  facility,  as  well  as  while  the 
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wastewater  flows  to  the  POTW.  Thus, 
EPA  expects  that  the  location  of  a 

f>ortion  of  air  emissions  from  industrial 
aimdry  wastewater  would  shift  from 
the  POTW  collection  and  treatment 
system  to  the  facihty  treatment  system, 
biut  EPA  believes  that  the  overall 
amount  of  air  emissions  &t)m  industrial 
laimdries  wastewater  would  not  change. 
Air  emissions  resulting  from  increased 
energy  use  are  discussed  in  the 
Technical  Development  Doctmient. 
EPA  believes  that  no  adverse  air 
impacts  would  have  been  expected  to 
occur  due  to  a  rule  based  on  CP  or  DAF. 
Thus,  because  EPA  would  not  have 
expected  an  overall  increase  in  the 
amoimt  of  air  emissions  as  a  result  of  an 
implemented  rule  and  based  on  EPA's 
determination  of  the  total  emissions 
from  one  industrial  laundry's  untreated 
wastewater,  EPA  finds  that  the  air 
emissions  impacts  of  all  of  the 
regulatory  options  under  consideration 
would  not  have  been  imacceptable. 

B.  Solid  Waste  Generation 

EPA  considered  regulatory  options 
based  on  DAF  and  chemical 
precipitation  technologies  followed  by 
dewatering  of  the  sludge  generated  from 
these  technologies.  Based  on 
information  collected  in  the  industrial 
laundries  detailed  questionnaires  and 
from  data  submitted  in  comments,  most 
industrial  laimdry  sludge  from  CP  or 
DAF  treatment  systems  is  disposed  of  in 
nonhazardous  landfills. 

EPA  estimates  that  the  incremental 
increase  in  sludge  generation  from  the 
CP  technology  options  (not  including 
savings  in  the  volume  of  sludge 
generated  at  POTWs  Aat  woiUd  have 
resulted  frtun  the  implementation  of  the 
technology  options)  would  have  been  a 
mayiTniim  of  173,000  tons  per  year  of 
wet  sludge,  or  60,600  tons  per  year  of 
dry  solids.  EPA  estimates  that  the 
incremental  increase  in  sludge 
generation  from  the  DAF  technology 
option  would  have  been  a  maximum  of 
128,000  tons  per  year  of  wet  sludge,  or 
70,600  tons  per  year  of  dry  solids.  For 
more  details,  see  Chapter  10  of  the 
Technical  Development  Document. 
Approximately  430  million  tons  (dry 
basis)  of  industrial  nonhazardous  waste 
was  sent  to  landfills  in  the  U.S.  in  1986 
(Subtitle  D  Study  Phase  I:  Report  EPA 
No.  530SW86-054).  Implementation  of 
these  technology  options  would  have 
resulted  in  at  most  only  a  0.014% 
increase  in  sludge  generation  for  CP  and 
0.016%  for  DAF.  Data  bom  the  Waste 
Treatment  Industry  Phase  II:  Landfills 
effluent  guidelines  project  suggest  that 
current  landfill  capacity  can  accept  this 
increase  in  solid  waste  generation. 
Further,  the  estimates  presented  here 


are  likely  to  significantly  overstate  any 
net  increase  in  sludge  generation  since 
they  do  not  factor  in  decreases  in  sludge 
generation  at  POTWs.  In  general,  EPA 
would  expect  these  decreases  to 
partially  offset  increases  at  individual 
pretreatment  locations.  Therefore,  EPA 
believes  the  solid  waste  impacts  of  all 
of  the  regulatory  options  imder 
consideration  would  have  been 
acceptable. 

C.  Energy  Requirements 

EPA  estimates  that  implementation  of 
a  rule  would  have  resulted  in  a  net 
increase  in  energy  consumption  for  the 
industrial  laundries  industry.  The 
incremental  increase  is  based  on 
electricity  used  to  operate  wastewater 
treatment  equipment  at  facilities  that  are 
not  currently  operating  either  DAF  or 
chemical  precipitation  treatment 
systems. 

EPA  estimates  that  the  incremental 
increase  in  electricity  use  for  the 
industrial  laundries  industry  as  a  result 
of  an  implemented  rule  would  have 
been  a  maximiun  of  69.5  million 
kilowatt  hours  per  year  for  CP  and  82.8 
million  kilowatt  hours  per  year  for  DAF. 
Based  on  a  1996  survey  of  industrial 
laimdries  conducted  by  industry, 
industrial  laimdries  use  31.2  trillion 
BTUs  per  year,  or  9.1  billion  kilowatt 
hours  per  year.  EPA  estimates  that  the 
incremental  energy  increase  for  CP  and 
DAF,  respectively,  would  have  been 
0.76%  and  0.91%  of  electricity 
currently  used  by  the  industrial 
laundries  indnstoy  to  operate  all 
washing,  drying,  and  treatment 
equipment.  In  addition.  Approximately 
2,805  billion  kilowatt  hours  of  electric 
power  were  generated  in  the  U.S.  in 
1990. 

The  incremental  increase  in  energy 
use  for  the  industrial  laundries  industry 
for  CP  and  DAF,  respectively,  would 
have  corresponded  to  0.0025%  and 
0.0030%  of  the  total  national  energy 
use.  For  these  reasons,  EPA  believes  that 
the  energy  impacts  of  all  of  the 
regulatory  options  under  consideration 
would  have  been  acceptable. 

X.  Related  Acts  of  Congress  and 
Executhre  Orders 

EPA's  final  action  not  to  establish 
national  categorical  pretreatment 
standards  does  not  constitute  a  rule 
under  section  551  of  the  Administrative 
Procedure  Act.  5  U.S.C.  §  551.  Hence, 
requirements  of  other  regulatory  statutes 
and  Executive  Orders  that  generally 
apply  to  rulemakings  (e.g.,  the 
Unfunded  Mandate  Reform  Act)  do  not 
apply  to  this  final  action. 


Dated:  June  30, 1999. 
Carol  M.  Browner, 

Administrator. 

Appendix  A  to  the  Notice — Lists  of 
Abbreviations,  Acronyms,  Definitions 
and  Other  Terms  Used  in  This  Notice 

Administrator — The  Administrator  of  the 
U.S.  Environmental  Protection  Agency 

Agency — The  U.S.  Environmental  Protection 
Agency 

BAT — Best  Available  Technology 
Economically  Achievable 

BMPs — Best  Management  Practices — As 

authorized  by  sections  304  (e)  and  402  of 
the  CWA.  Gives  the  Administrator  the 
authority  to  publish  regulations  to 
control  plant  site  runoflP.  spillage  or 
leeiks,  sludge  or  waste  disposal,  and 
drainage  from  raw  material  storage. 

CBI — Confidential  Business  Information 

C-E — Cost-Effectiveness  Analysis 

Cooperative — An  enterprise  or  organization 
owned  by  and  operated  for  the  benefit  of 
those  using  its  services.  For  purposes  of 
this  rule,  a  laundry  service  like  facilities 
owned  by  and/or  operated  for  the  benefit 
of  those  facilities. 

CP — Chemical  Precipitation. 

CWA— Clean  Water  Act.  The  Federal  Water 
Pollution  Act.  33  U.S.C.  1251  et  seq. 

DAF— Dissolved  Air  Flotation 

Dry  Cleaning — The  cleaning  of  fabrics  using 
an  organic-based  solvent  rather  than 
water-based  detergent  solution. 

EA — ^Economic  Assessment. 

Effluent — Wastewater  discharges. 

EPA— The  U.S.  Environmental  Protection 
Agency. 

E.O. — ^Executive  Order. 

Facility — A  facility  is  all  contiguous  property 
owned,  operated,  leased  or  under  the 
control  of  the  same  person,  or  corporate 
or  business  entity.  The  contiguous 
property  may  be  divided  by  public  or 
private  right-of-way. 

FTE— Full-time  Equivalent. 

HEM — N-Hexane  Extractable  Material. 

Indirect  Discharger — ^A  facility  that 

discharges  or  may  discharge  pollutants 
into  a  publicly  owned  treatment  works. 

IL — Industrial  Laundry. 

Industrial  laundry  facility — any  facility  that 
launders  industrial  textile  items  from  off- 
site  as  a  business  activity.  Either  the 
industrial  laundry  facility  or  the  off-site 
customer  is  may  own  the  industrial 
laundered  textile  items.  This  includes 
textile  rental  companies  that  perform 
laundering  operations. 

Industrial  textile  items — items  such  as,  but 
are  not  limited  to:  shop  towels,  printer 
towels,  furniture  towels,  rags,  mops, 
mats,  rugs,  tool  covers,  fender  covers, 
dust-control  items,  gloves,  buffing  pads, 
absorbents  uniforms,  and  filters. 

Laundering — washing  items  with  water, 
including  water  washing  following  dry 
cleaning. 
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Linens--  items  such  as  sheets,  pillow  cases, 
bla  1  sets,  bath  towels  and  washcloths, 
hos  f  ital  gowns  and  robes,  tablecloths, 
naf  lins,  tableskirts,  kitchen  textile 
iter  1 5,  continuous  roll  towels,  laboratory 
coaki,  family  laundry,  executive  wear, 
mattress  pads,  incontinence  pads,  and 
diapers.  This  list  is  intended  to  be  an 
inc  lisive  list. 

LTA — ^L  [jng  Term  Average.  For  purposes  of 
the  pretreatment  standards,  average 
polji^tant  levels  achieved  over  a  period 
of  tlihe  by  a  facility  ,  subcategory,  or 
tecl^^ology  option. 

NTTAAi-i-National  Technology  Transfer  and 
Ad*incement  Act. 

New  Sou  rce — "New  source"  is  defined  in 
secti  m  306  of  the  CWA  and  at  40  CFR 
122|  2  and  122.29(b). 

NODA-i-Notice  of  Data  Availability 

Nonconirpntionai  pollutants — Pollutants  that 
are  neither  conventional  pollutants  nor 
pridiiity  pollutants  listed  at  40  CFR  part 
401 

Non-detfcct  value — A  concentration-based 
measurement  reported  below  the  sample 
specific  detection  limit  that  can  reliably 
be  measured  by  the  analytical  method  for 
the  pollutant. 


Non-water  quality  environmental  impact— 
An  environmental  impact  of  a  control  or 
treatment  technology,  other  than  to 
surface  waters  (including  energy 
requirements)  or  an  environment 
improvement  of  a  decision  not  to 
regulate. 

NPDES— The  National  Pollutant  Discharge 
Elimination  System  authorized  under 
section  402  of  the  CWA.  NPDES  requires 
permits  for  discharge  of  pollutants  from 
any  point  source  into  waters  of  the 
United  States. 

O&G— Oil  and  Grease 

OMB— Office  of  Management  and  Budget. 

Off-site — "Off-site"  means  outside  the 
boundaries  of  a  facility. 

On-site — "On-site"  means  within  the 
boundaries  of  a  facility. 

OSW— USEPA  Office  of  Solid  Waste. 

POTW/POTWs — Publicly  owned  treatment 
works,  as  defined  at  40  CFR  403. 3(o). 

Pretreatment  standard — a  regulation  that 
establishes  industrial  wastewater 
effluent  quality  required  for  discharge  to 
aPOTW. 

Priority  pollutants— The  toxic  pollutants 
designated  by  EPA  as  priority  in  40  CFR 
part  423,  Appendix  A. 

PSES — Pretreatment  Standards  for  Existing 
Sources  on  indirect  discharges,  under 
section  307(b)  of  the  CWA. 


PSNS — Pretreatment  Standards  for  New 
Sources  of  indirect  discharges,  under 
section  307(b)  and  (c)  of  the  CWA. 

RFA — Regulatory  Flexibility  Act. 

SBA — Small  Business  Administration. 

SBREFA — Small  Business  Regulatory 
Enforcement  Fairness  Act. 

SGT-HEM— Silica  Gel  Treated  N-Hexane 
Extractable  Material. 

SIC — Standard  Industrial  Classification. 

Small  Business — Businesses  with  annual 
revenues  less  than  $10.5  million.  This  is 
the  higher  of  the  two  Small  Business 
Administration  definition  of  small 
business  for  SIC  codes  7218  and  7213. 

TPH— Total  Petroleum  Hydrocarbons. 

TRSA — ^Textile  Rental  Services  Association 
of  America. 

TSS — Total  suspended  solids. 

TWF  -Toxic  weighting  factor. 
-UMRA— Unfunded  Mandates  Reform  Act  (PL 
104—4),  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector. 

UTSA — Uniform  and  Textile  Service 
Association. 

[FR  Doc.  99-17206  Filed  8-17-99;  8:45  am] 
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DEPAimiENT  OF  TRANSPORTATION      Commnits  Invited 
FMaral  Aviation  Administration 


14  CFR  Parts  119, 121, 129, 13S,  and 
183 

[Ooetal  No.  FAA-19M-5401;  NoliM  No.  99- 
021 

Rm212D-AE42 

AqIoq  Alrplana  Safaty 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  On  April  2. 1«M»9,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  regarding  aging 
aircraft  safety  and  invited  comments  for 
8  120-day  period.  The  commrait  period 
closed  on  August  2, 1999;  however,  the 
FAA  is  reopening  the  comment  period 
few  an  additional  60  days  in  response  to 
a  request  from  the  National  Air 
Transportation  Association  (NATA).  Per 
NATA,  the  reopening  of  the  comment 
period  is  needed  to  allow  small 
businesses  whose  operations  are 
especially  busy  during  the  spring  and 
summOT  additional  time  to  evaluate  the 
extensive  proposal. 

DATES:  Comments  must  be  received  on 
or  before  October  18, 1999. 
ADDRESSES:  Comments  on  the  proposed 
rulemaking  should  be  mailed  or 
delivered,  in  triplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-1999-5401. 400 
Seventh  St.  SW.,  Room  Plaza  401, 
Washington,  DC  20590.  Comments  also 
may  be  submitted  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTSdfea.gov.  Comments  may  be  filed 
and/or  examined  in  Room  Plaza  401. 
between  10:00  a.m.  and  5:00  p.m. 
weekdays  except  Federal  holidays. 
FOR  FURTHER  MFORMATION  CONTACT: 
Frederick  Sobeck.  Aircraft  Maintenance 
Division  (AFS-300),  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (202)  267-7355. 
SUPPLEMENTARY  INFORMATION: 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire.  Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  from 
adopting  the  proposals  in  this  notice 
also  are  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Comments  must  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  triplicate  to  the  Rules 
Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Admiidstrator  before  taking  action 
on  this  proposed  rulemaking.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable.  The  proposals 
contained  in  this  NPRM  may  be 
changed  in  light  of  the  comments 
received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  NPRM 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-1999- 
5401."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  NPRMs 

Using  a  modem  and  suitable 
commimications  software,  an  electronic 
copy  of  this  document  may  be 
downloaded  from  the  FAA  regulations 
section  of  the  FedWorld  electronic 
bulletin  board  service  (telephone:  (703) 
321-3339),  or  the  Federal  Segiater's 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Government 
Printing  Office's  webpage  at  http:// 
www.access.gpo.gov/nara  for  access  to 
recently  published  rulemaking 
documents. 


Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to.  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1 ,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPI^s 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A. 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

On  March  19. 1999.  the  FAA  issued 
NPRM  99-02  (63  FR  16298.  April  2, 
1999).  The  NFIIM  proposed  to  require 
all  airplanes  operated  imder  part  121  of 
Title  14,  Code  of  Federal  Regulations 
(14  CFR),  all  U.S.-registered  multiengine 
airplanes  operated  under  14  CFR  part 
129,  and  all  multiengine  airplanes  used 
in  scheduled  operations  imder  14  CFR 
part  135  to  undergo  records  reviews  and 
inspections  by  the  Administrator  after 
their  14th  year  in  service  to  ensiue  that 
the  maintenance  of  all  these  airplanes' 
age-sensitive  parts  and  components  has 
been  adequate  and  timely.  "The  comment 
period  closed  August  2, 1999. 

By  letter  dated  July  26, 1999.  the 
NA'TA  requested  that  the  comment 
period  be  extended  by  an  additional  60 
days  in  order  to  give  the  companies  of 
small  businesses  whose  operations  are 
especially  busy  during  the  spring  and 
siunmer  additional  time  to  complete  an 
economic  analysis,  audit  the  impact  of 
this  proposal  on  scheduled  air  carriers, 
evaluate  the  economic  impact  of  this 
proposal  on  aviation  businesses,  and  to 
develop  meaningful  comments  to  this 
proposal. 

The  FAA  finds  that  it  is  in  the  public 
interest  to  reopen  the  comment  period 
for  sixty  (60)  days. 

Issued  in  Washington,  DC,  on  August  12, 
1999. 

L.  Nicholas  Lacey, 
Director.  Flight  Standards  Service. 
[FR  Doc.  99-21379  Filed  8-17-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AvMlon  Administration 

14CFRPart27 

[Doetot  No.  29247;  AnMndmtnt  No.  27-37] 

RIN212fr-AF33 

Normal  Category  Rotorcraft  Maximum 
Welgfit  and  Passenger  Seat  Umltation 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
airworthiness  standards  for  normal 
category  rotorcraft.  This  rule  increases 
the  maxi""'""  weight  limit  Irum  6,000  lu 
7,000  poimds,  updates  the  safety 
standards,  and  adds  a  passenger  seat 
limitation  of  nine.  These  changes  offset 
the  increased  weight  imposed  by 
additional  requirements  such  as  recent 
requirements  to  improve  occupant 
survivability  in  the  event  of  an  accident. 
EFFECTIVE  DATE:  October  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lance  Gant,  Rotorcraft  Standards  Staff, 
Rotorcraft  Directorate,  Aircraft 
Certification  Service,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5114, 
fax  817-222-5959. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Rules 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339).  or 
the  Government  Printing  Office's  (GPO) 
electronic  bulletin  board  service 
(telephone:  202-215-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  http://www.access.gpo.gov/nara 
for  access  to  recently  published 
rulemaking  dociunents. 

Any  person  may  obtain  a  copy  of  this 
final  nue  by  submitting  a  request  to  the 
FAA,  Office  of  Rulemaking,  ARM-1, 
800  Independence  Aveime,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Commimications  must 
identify  the  amendment  nmnber  or 
docket  number  of  this  final  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  Notices  of 
Proposed  Rulemaking  (NPRMs)  and 
Final  Rules  should  request  from  ARM- 
1  a  copy  of  Advisory  Circular  No.  11- 
2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procediue. 


Small  Entity  Inquiria 

If  yoiu  oiganization  is  a  small  entity 
and  you  have  a  question,  contact  your 
local  FAA  official.  U  you  do  not  laiow 
how  to  contact  your  local  FAA  official, 
you  may  contact  Charlene  Brown, 
Program  Analyst  Staff,  Office  of 
Rulemaking,  ARM-27,  Federal  Aviation 
Administration  (FAA),  800 
Independence  Avenue,  SW, 
Washington,  DC  20591,  88S-551-1594. 
Internet  users  can  find  additional 
information  on  SBREFA  in  the  "Quick 
Jump"  section  of  the  FAA's  web  page  at 
http://www.faa.gov  and  may  send 
electronic  inquires  to  the  following 
Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

This  final  rule  is  based  on  NPRM  No. 
98-4  published  in  the  Federal  Register 
on  June  25, 1998  (63  FR  34610).  That 
notice  proposed  to  amend  the 
airworfliiness  standards  for  normal 
category  rotorcraft,  14  CFR  part  27  (part 
27),  based  on  ARAC  recommendations. 

A  previous  notice  in  the  Federal 
Register  (60  FR  4221,  January  20,  1995) 
established  the  ARAC  Gross  Weight  and 
Passenger  Issues  for  Rotorcraft  Working 
Group  (GWWG).  The  notice  tasked  the 
GWWG  to  determine  the  appropriate 
course  of  action  for  increasing  the 
maximiun  weight  and  passenger  seat 
limitations  for  normal  category 
rotorcraft.  The  GWWG  included 
representatives  from  maniifacturers. 
Aerospace  Industries  Association  of 
America  (AIA),  the  European 
Association  of  Aerospace  Industries 
(AECMA),  the  European  Joint  Aviation 
Authorities  (JAA),  Transport  Canada, 
and  the  FAA  Rotorcraft  Directorate. 

The  GWWG  submitted 
recommendations  to  increase  the 
maximum  gross  weight  limitation  to 
7,000  poimds  and  to  add  a  passenger 
seat  limitation  of  nine.  The  changes 
compensate  for  the  increases  in  weight 
resulting  from  additional  part  27 
requirements  and  operational  and 
design  trends.  An  increase  in  maximiun 
wei^t  to  7,000  pounds  will  allow  the 
design  and  production  of  helicopters  to 
carry  nine  passengers. 

The  GWWG  recommended  additional 
requirements  to  part  27  to  support  a 
potential  increase  of  passengers  if  the 
changes  (1)  related  to  safety  for 
additional  passengers,  (2)  related  to 
safety  for  increased  weight,  or  (3) 
resulted  in  little  or  no  increase  in  cost 
of  weight. 

The  GWWG  made  the  following  the 
following  recommendations  regarding 
previously  certificate  rotorcraft:  (1) 
Limit  certification  to  seven  passengers 


(regardless  of  maximiun  weight),  (2) 
permit  an  increase  in  passengers  only  if 
the  applicant  revises  the  certification 
basis  and  complies  with  part  27  at  this 
amendment  level,  and  (3)  permit  an 
applicant  to  increase  the  rotorcraft 
maximum  weight  above  6,000  pounds  if 
the  seating  capacity  remains  as 
certificated  on  October  18, 1999. 

The  GWWG  made  the  preceding 
recommendations  to  the  ARAC.  The 
ARAC  recommended  that  the  FAA 
revise  the  normal  category  rotorcraft 
airworthiness  standards.  The  JAA  will 
harmonize  the  Joint  Aviation 
Requirements  (JAR)  concurrently  with 
this  final  rule.  The  FAA  evaluated  the 
ARAC  recommendations,  made  its 
proposals  in  NPRM  98-4,  and  invited 
comments. 

Discussion  of  Comments 

The  FAA  considered  comments  bom 
all  four  commenters.  Two  commenters 
favored  adopting  the  rule  as  proposed. 
Two  other  commenters  agreed  that  rule 
changes  were  needed  but  offered  the 
following  comments: 

One  commenter  asked  why  part  27 
did  not  allow  a  weight  limit  of  12,500 
pounds  as  does  part  23.  Allowing  a 
weight  limit  of  12,500  pounds  is  beyond 
the  scope  of  the  current  rulemaking.  The 
FAA  has  not  ruled  out  future  action  to 
further  increase  the  normal  category 
weight  limit.  However,  further  increases 
in  weight  limit  may  necessitate 
additional  requirements  to  part  27  to 
maintain  an  acceptable  level  of  safety.. 

The  commenter  wanted  the  rule  to 
require  crash  resistant  fuel  cells.  The 
FAA  agrees  that  crash  resistant  fuel  cells 
enhance  safety  and  currently  requires 
crash  resistant  fuel  systems  for  rotorcraft 
certificated  to  Amendment  27-30  dated 
October  2, 1994  (59  FR  50386). 

The  commenter  stated  that  the 
sentence  "This  must  be  shown  by  test" 
proposed  in  §  27.805(b)  was  open  to 
interpretation.  The  FAA  disagrees.  This 
language  mirrors  §  29.805(b)  in  effect 
since  February  25, 1968.  To  date,  there 
has  been  no  confusion  as  to  its 
interpretation.  Advisory  material 
covering  this  requirement  is  readily 
available.  The  words  "This  must  be 
shown  by  test"  mean  that  emergency 
evacuations  must  be  physically 
performed  during  type  certification 
testing. 

The  commenter  stated,  "The 
inclusion  of  as  many  exit  routes  as 
possible  would  be  nice,  but  things  such 
as  rotor  clearance  (in  the  case  of  a  top 
hatch)  would  need  addressing."  The 
FAA  agrees  that  a  thorough  evaluation 
of  any  crew  emergency  exit 
configuration  is  needed.  An  evaluation 
of  the  location  of  the  exits  in 
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detent  ining  compliance  with  §  27.805, 
paragHphs  (a)  and  (b),  would  include 
considbration  of  possible  obstructions 
that  may  render  an  exit  unusable  or 
hazardous,  for  example,  the  proximity 
of  thej^ain  rotor  in  the  case  of  a  top 
hatchj  j 

Thei  commenter  further  suggested 
using  kvordlng  similar  to  part  23  for 
pilot  Cftmpartment  emergency  exits  in 
§  27.8015.  The  wording  proposed  by  the 
FAA  ii4  §  27.805,  paragraphs  (a)  and  (b) 
is  sin^lar  to  the  wording  in  §  23.805, 
parag^phs  (a)  and  (b).  The  remainder  of 
propoped  §  27.805  is  the  same  as  part  23 
and  only  diverges  to  address  differences 
in  ainiiaft  category.  Therefore,  §  27.805 
is  ado(:ted  as  proposed. 

Another  commenter  suggested  adding 
the  word  "on"  after  "of  this  part  in 
effect'flin  §  27.2(b){l)  and  deleting  the 
word  "previously"  in  §  27.2(b)(2)(i).  The 
FAA  emees  and  has  incorporated  the 
nonsu&tantive  changes. 

Paperwork  Redaction  Act 

In  ateordance  with  the  Paperwork 
Reduddon  Act  of  1995  (44  U.S.C. 
3507((l|),  there  are  no  requirements  for 
infoni|ation  collection  associated  with 
this  final  rule. 

Intemational  Compatibility 

The  tAA  has  reviewed  corresponding 
Intemwonal  Civil  Aviation 
Organi^tion  international  standards 
and  reojinmended  practices  and  JAA 
regxdabons,  where  they  exist,  and  has 
identii^ed  no  material  differences  in 
these  amendments  and  the  foreign 
regulations. 

Regulatory  Evaluation  Summary 

Chafes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  FMeral  agency  shall  propose  or 
adopt  |i 'regulation  only  upon  a  reasoned 
detem^uation  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second]  the  Regulatory  Flexibility  Act 
of  198()  [requires  agencies  to  analyze  the 
econondc  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agenclM  to  assess  the  effects  of 
re^gulatnry  changes  on  international 
trade,  ^ad  fourth,  the  Unfunded 
Mandajtes  Reform  Act  of  1995  (Pub.  L. 
104-4)||equires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditine  by 
State,  local,  or  tribal  governments,  in  the 
aggregatiB,  or  by  the  private  sector,  of 
$100  n^lion  or  more  annually  (adjusted 
for  infliition).  In  conducting  these 
analys^i ,  the  FAA  has  determined  that 


this  final  nde:  (1)  generates  benefits  that 
justify  its  costs  and  is  not  a  "significant 
regulatory  action"  as  defined  in 
Executive  Order  12866  or  as  defined  in 
DOT'S  Regulatory  Policies  and 
Procedures;  (2)  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities;  (3) 
has  minimal  effects  on  international 
trade;  and  (4)  does  not  contain  a 
significant  intergovernmental  or  private 
sector  mandate.  These  analyses, 
available  in  the  docket,  are  siumnarized 
as  follows. 

Cost-Benefit  Analysis 

The  final  rule  adds  passenger  safety 
related  requirements  commensiuate 
with  allowing  some  rotorcraft  to 
increase  passenger  capacity.  With  one 
exception,  no  part  29  rotorcraft 
ciurently  being  manufactined  has  a 
maximum  gross  weight  of  fewer  than 
7,000  poimds.  As  the  cost  per  poimd  per 
mile  decreases  as  the  load  approaches  a 
rotorcraft's  maximum  carrying  capacity, 
the  absence  of  part  29  rotorcraft  in  the 
6,000  poimd  to  7,000  poimd  range 
indicates  that  this  gap  will  be  filled 
more  efficiently  by  rotorcraft  certificated 
under  part  27.  This  final  rule  permits 
part  27  rotorcraft  to  fill  this  gap  and  to 
provide  cost  savings  to  some 
manufacturers  and  operators.  It  also 
eliminates  an  applicant's  need  to  apply 
for  an  exemption  to  the  maximum 
weight  requirement  for  a  future  part  27 
type  certificate  and  thereby  saves 
between  $10,000  and  $18,000  in 
paperwork  costs  per  eliminated 
exemption  application.  In  addition,  it 
eliminates  the  FAA's  time  and  resources 
to  review  and  to  process  the  exemption 
application.  Thus,  the  FAA  concludes 
that  this  final  rule  imposes  no  or 
negligible  compliance  costs  and  will 
generate  some  cost  savings. 

Safety  benefits  will  arise  as 
manufactiuers  develop  new,  heavier 
part  27  rotorcraft  (that  will  be 
certificated  based  on  the  most  recent 
part  27  standards)  to  replace  some  older 
part  27  certificated  models.  The 
increased  weight  also  benefits  some  part 
27  Emergency  Medical  Services  (EMS) 
rotorcraft  that  now  must  limit  fuel  loads 
and/or  their  effective  ranges  in  order  to 
carry  all  of  the  necessary  medical 
equipment  while  remaining  under  the 
6,000-pound  maximum  weight.  Finally, 
the  increased  allowable  payload  weight 
may  permit  the  transport  of  more  than 
one  victim,  an  important  consideration 
for  more  rapid  transportation  when 
there  are  multiple  victims  and  only  one 
available  EMS  rotorcraft. 


Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory- 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  "The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  govermnental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  finds  that 
it  will,  the  agency  must  prepare  a 
Regulatory  Flexibility  Analysis  (RFA)  as 
described  in  the  Act. 

The  FAA  conducted  the  required 
review  of  this  revised  rule  and 
determined  that  it  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  revised  rule  is  expected  to  produce 
annualized  incremental  cost  savings  of 
$10,000  to  $18,000  per  applicant.  While 
this  would  be  beneficial  to  a  rotorcraft 
manufacturer,  it  does  not  affect  either 
the  competitiveness  or  solvency  of  any 
small  business.  Accordingly,  pursuant 
to  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  the  FAA  certifies  that  Uiis 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

International  Trade  Impact  Assessment 

Consistent  with  the  Administration's 
belief  in  the  general  superiority, 
desirability,  and  efficacy  of  &«e  trade,  it 
is  the  policy  of  the  Administrator  to 
remove  or  diminish,  to  the  extent 
feasible,  barriers  to  international  trade, 
including  both  barriers  affecting  the 
export  of  American  goods  and  services 
to  foreign  countries  and  those  affecting 
the  import  of  foreign  goods  and  services 
into  the  United  States. 

In  accordance  with  that  policy,  the 
FAA  is  conunitted  to  develop  as  much 
as  possible  its  aviation  standards  and 
practices  in  harmony  with  its  trading 
partners.  Significant  cost  savings  can 
result  from  this,  both  to  American 
companies  doing  business  in  foreign 
markets,  and  foreign  companies  doing 
business  in  the  United  States. 

This  final  rule  is  harmonized  with  the 
JAR  and  will  thereby  reduce  differences 
between  U.S.,  European,  and  Canadian 
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airworthiness  standards  and  will  reduce 
barriers  to  trade. 

Federalism  Implications 

The  regulations  herein  would  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  would  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  the 
Federalism  Assessment. 

Unfunded  Mandates  Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22. 1995, 
requires  each  Federal  agency,  to  the 
extent  pmnitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  by  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  govenuaents,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C  1533,  which 
supfilements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments,  die 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

The  FAA  determines  that  this  rule 
will  not  contain  a  significant 
inteigovemmental  or  private  sector 
mandate  as  defined  by  the  Act. 

EBTironmental  Analjrsis 

FAA  Order  1050.1D  defines  actions 
that  may  be  categorically  excluded  from 
preparation  of  a  National  Environmental 
Policy  Act  (NEPA)  environmental 
assessment  or  environmental  impact 
statement.  In  accordance  with  FAA 


Order  lOSO.lD.  appendix  4,  paragraph 
4(j),  this  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  rulemaking 
action  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public 
Law  94-163,  as  amended  (42  U.S.C. 
6362).  It  has  been  determined  that  it  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  27 

Air  transportation,  Aircraft,  Aviation 
safety,  Rotorcraft,  Safety. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  27  of  Chapter  1,  Title  14  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  27-nAIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

1.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702.  44704. 

2.  Revise  §  27.1(a)  to  read  as  follows: 

f27.1    ApplieabiHty. 

(a)  This  part  prescribes  airworthiness 
standards  for  the  issue  of  type 
certificates,  and  changes  to  those 
certificates,  fortmmal  category 
rotorcraft  with  maximum  wei^ts  of 
7,000  pounds  or  less  and  nine  or  less 
passenger  seats. 

•        •        *        •        • 

3.  Amend  §  27.2  by  redesignating  the 
introductory  text  and  paragraphs  (a),  (b), 
(c),  (d)  introductory  text,  (d)(1),  and 
(d)(2)  as  paragraphs  (a)  introductory 
text,  (a)(1),  (a)(2),  (a)(3),  (a)(4) 
introductory  text,  and  (a)(4)(i)  and 
(a)(4)(ii)  respectively  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

S  27 J    Special  ratroective  requirements. 

***** 

(b)  For  rotorcraft  with  a  certification 
basis  established  prior  to  October  18. 
1999— 

(1)  The  maximiun  passenger  seat 
capacity  may  be  increased  to  eight  or 
nine  provided  the  applicant  shows 
compliance  with  all  the  airworthiness 
requirements  of  this  part  in  effect  on 
October  18. 1999. 

(2)  The  maximum  weight  may  be 
increased  to  greater  than  6.000  poimds 
provided — 

(i)  The  number  of  passenger  seats  is 
not  increased  above  the  maximum 


number  certfficated  on  October  18, 
1999,  or 

(ii)  The  applicant  shows  compliance 
vtrith  all  of  the  airworthiness 
requirements  of  this  part  in  effect  on 
October  18, 1999. 

4.  Amend  §  27.610  by  revising  the 
section  heading  and  by  adding 
paragraph  (d)  to  read  as  follows: 

127.610    Lightning  and  static  eieetricity 
protection. 

***** 

(d)  The  electrical  bonding  and 
protection  against  lightning  and  static 
electricity  must — 

(1)  Minimize  the  aCcmnulation  of 
electrostatic  charge; 

(2)  Minimize  the  risk  of  electric  shock 
to  crew,  passengers,  and  service  and 
maintenance  personnel  using  normal 
precautions; 

(3)  Provide  an  electrical  return  path, 
under  both  normal  and  fault  conditions, 
on  rotorcraft  having  grounded  electrical 
systems;  and 

(4)  Reduce  to  an  acceptable  level  the 
effects  of  lightning  and  static  electricity 
on  the  functioning  of  essential  electrical 
and  electronic  equipment. 

5.  Add  §  27.805  to  read  as  follows: 

f  27 JOS    FUgMctew  emergency  exita. 

(a)  For  rotorcraft  with  passenger 
emergency  exits  that  are  not  convenient 
to  the  flight  crew,  there  must  be  flight 

-crew  emergency  exits,  oni)oth  sides  of 
the  rotorcraft  or  as  a  top  hatch  in  the 
-flight  crew  area. 

(b)  Each  flight  crew  emergency  exit 
must  be  of  siifficient  size  and  must  be 
located  so  as  to  allow  rapid  evacuation 
of  the  flight  crew.  This  must  be  shown 
by  test. 

(c)  Each  flight  crew  emergency  exit 
must  not  be  obstructed  by  water  or 
flotation  devices  after  an  emergency 
landing  on  water.  This  must  be  shown 
by  test,  demonstration,  or  analysis. 

6.  Revise  §  27.807  to  read  as  follows: 

§27.807    Emergency  exits. 

(a)  Number  and  Location. 

(1)  There  must  be  at  least  one 
emergency  exit  on  each  side  of  the  cabin 
readily  accessible  to  each  passenger. 
One  of  these  exits  must  be  usable  in  any 
probable  attitude  that  may  resiUt  firom  a 
crash; 

(2)  Doors  intended  for  normal  use 
may  also  serve  as  emergency  exits, 
provided  that  they  meet  the 
requirements  of  this  section;  and 

(3)  If  emergency  flotation  devices  are 
installed,  there  must  be  an  emergency 
exit  accessible  to  each  passenger  on 
each  side  of  the  cabin  that  is  shov«m  by 
test,  demonstration,  or  analysis  to; 

(i)  Be  above  the  waterline;  and 
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(11)  U]  »en  without  interference  from 
flotatiok^  devices,  whether  stowed  or 
deploy* 

(b)  Type  and  operation.  Each 
emerg»cy  exit  prescribed  by  paragraph 
(a)  of  tli|s  section  must — 

(1)  Consist  of  a  movable  window  or 
panel,  ( >  r  additional  external  door, 
providi  i  ig  an  unobstructed  opening  that 
will  adifit  a  19-by  26-inch  ellipse; 

(2)  HtVe  simple  and  obvious  methods 
of  opeiiitig,  from  the  inside  and  from  the 
outside|,i  which  do  not  reqmre 
exceptibnal  effort; 

(3)  Belarranged  and  marked  so  as  to 
be  readily  located  and  opened  even  in 
darknes^;  and 

(4)  B^  {reasonably  protected  from 
jamminig  by  fuselage  deformation. 

(c)  T^$ts.  The  proper  functioning  of 
each  endbigency  exit  must  be  shown  by 
test.      I ; 

(d)  Ditching  emergency  exits  for 
passen^krs.  If  certification  with  ditching 
provisiil>iis  is  requested,  the  markings 
require^  by  paragraph  fb){3)  of  this 
section  must  be  designed  to  remain 
visible  \{  the  "rotorcraft  is  capsized  and   • 
the  cabm  is  submerged. 

f 27 J53  {[Amended] 

7.  Aniend  §  27.853  in  paragraph  (a)  by 
removiii|  the  word  "flash"  and  inserting 
the  worn  "flame"  in  its  place  and  by 
removiiig  and  reserving  paragraph  (b). 

8.  Seotion  27.1027  is  amended  by 
redesigniiting  paragraphs  (a)  through  (d) 
as  par^iiaphs  (b)  through  (e);  in 
redesignated  paragraph  (c)(2),  by 


removing  ••(b)(3)"  and  adding  "(c)(3)"  in 
its  place;  in  redesignated  paragraph  (d) 
by  removing  "(b)"  each  place  it  appears 
and  adding  ••(c);  and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 


§27.1027 
General. 


Transmissions  and  gearboxes: 


(a)  The  lubrication  system  for 
components  of  the  rotor  drive  system 
that  require  continuous  lubrication  must 
be  sufficiently  independent  of  the 
lubrication  systems  of  the  engine(s)  to 
ensure  lubrication  during  autorotation. 
***** 

9.  In  §  27.1185,  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

§27.1185    Flammabto  fluids. 

***** 

(d)  Absorbent  materials  close  to 
flammable  fluid  system  components 
that  might  leak  must  be  covered  or 
treated  to  prevent  the  absorption  of 
hazardous  quantities  of  fluids. 

10.  Revise  §  27.1187  to  read  as 
follows: 

§27.1187    Ventilation  and  drainage. 

Each  compartment  containing  any 
part  of  the  powerplant  installation  must 
have  provision  for  ventilation  and 
drainage  of  flammable  fluids.  The 
drainage  means  must  be — 

(a)  Effective  under  conditions 
expected  to  prevail  when  drainage  is 
needed,  and 


(b)  Arranged  so  that  no  discharged 
fluid  will  cause  an  additional  fire 
hazard. 

11.  In  §27.1305,  add  a  new  paragraph 
(v)  to  read  as  follows: 

§27.1305    Powrplant  Instruments. 

***** 

(v)  Warning  or  caution  devices  to 
signal  to  the  flight  crew  when 
ferromagnetic  particles  are  detected  by 
the  chip  detector  required  by 
§  27.1337(e). 

12.  Revise  §  27.1337(e)  to  read  as 
follows: 

§27.1337    Powerplant  Instruments. 

***** 

(e)  Rotor  drive  system  transmissions 
and  gearboxes  utilizing  ferromagnetic 
materials  must  be  equipped  with  chip 
detectors  designed  to  indicate  the 
presence  of  ferromagnetic  particles 
resulting  from  damage  or  excessive 
wear.  Chip  detectors  must — 

(1)  Be  designed  to  provide  a  signal  to 
the  device  required  by  §  27.1305(v)  and 
be  provided  with  a  means  to  allow 
crewmembers  to  check,  in  flight,  the 
function  of  each  detector  electrical 
circuit  and  signal. 

(2)  [Reserved! 

Issued  in  Washington,  DC  on  August  12, 
1999. 

Jane  F.  Garvey, 

Administrator. 

[FR  Doc.  99-21378  Filed  8-17-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupllonrt  Safirty  wnti  Ihwillti 


29  CFR  Part  1910 
[Doctal  No.  NRfR  96-F-1] 

nmmKmKf  tWOOgmmmi  IVvnng 

Labotlort—;  Feee;  Reduction  of 
PubHc  Commenl  Period  on 


AOENCV:  Occupatioiial  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUHMARY:  Under  the  requirements  for 
nationally  recognized  testing 
laboratories  (NRTLs),  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  recognizes  private  sector 
laboratories  to  test  and  certify  the  safety 
of  certain  eqmpment  or  products  that 
wiU  be  used  in  the  workplace.  Such 
testing  and  certification  is  required  by 
various  OSHA  safety  standards.  These 
laboratories  are  referred  to  as  Nationally 
Recognized  Testing  Laboratories,  or 
NRTLs.  OSHA  proposes  to  establish  fees 
for  specific  services  the  Agency 
provides  to  these  NRTLs.  Congress  has 
authorized  OSHA  to  charge  fees  for 
these  services  since  1997  in  bill 
language  in  its  annual  appropriations 
bills,  most  recently  in  Public  Law  105- 
277. 

These  services  are:  Processing 
applications  for  the  initial  recognition  of 
an  oiganization  as  an  NRTL,  or  for 
expansion  or  renewal  of  an  existing 
NRTL's  recognition,  and  performing 
audits  (post-recognition  reviews)  of 
NRTLs  to  determine  whether  they 
continue  to  meet  the  requirements  for 
recognition.  Since  the  inception  of  the 
NRTL  Program  in  1988,  OSHA  has 
provided  these  services  at  no  charge  to 
the  NRTLs. 

In  addition,  OSHA  proposes  to  amend 
provisions  of  the  recognition  process  to 
reduce  the  public  comment  period  on 
the  "preliminary"  Federal  Register 
notices  that  OSHA  must  publish 
concerning  the  recognition  of  an  NRTL 
from  60  days  to  30  days  for  initial 
recognition  and  to  15  days  for 
expansions  and  renewals. 
DATES:  Written  comments  must  be 
received  on  or  before  October  4, 1999. 
ADDRESSES:  Submit  comments  on  the 
proposed  rule  in  duplicate  or  1  original 
(hardcopy)  and  1  disk  (5V4  or  3V2)  in 
WP  5.0,  5.1,  6.0,  6.1,  8.0  or  ASCII  to: 
Docket  Officer,  Docket  NRTL-95-F-1, 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N2625.  200  Constitution  Avenue, 


N.W.  .Washington,  D.C.  20210.  The 
phone  number  for  the  OSHA  Docket 
Office  is  (202)  693-2350.  You  may 
transmit  your  written  comments  of  10 
pages  or  less  by  facsimile  (fax)  to  the 
Docket  Office  at  (202)  693-1648, 
provided  you  send  an  original  and  one 
(1)  copy  to  the  Docket  Office  thereafter. 
You  may  also  submit  comments 
electronically  using  the  following  web 
page  address:  httpi//www.osha-slc.gov/ 
e-comments/e-comments-nrti.html.  If 
your  submission  contains  attached 
electronic  files,  the  files  must  be  in 
WordPerfect  5.0,  5.1,  6.0,  6.1,  8.0  or 
ASCn.  When  submitting  a  comment 
electronically,  please  include  your  name 
and  address. 

Submit,  in  duplicate,  any  information 
not  contained  on  disk  or  not  provided 
electronically  (e.g.,  studies,  articles). 
Written  submissions  must  clearly 
identify  the  issues  or  specific  provisions 
of  the  proposal  which  are  addressed  and 
the  position  taken  with  respect  to  each 
issue  or  provision.  The  data,  views,  and 
argiunents  that  you  submit  Mrill  be 
available  for  public  inspection  and 
copying  at  tbe  above  address.  All  timely 
submissions  received  will  be  made  a 
part  of  the  record  of  this  proceeding. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bonnie  Friedman,  Office  of  Public 
Afiiairs,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N3647,  200  Constitution 
Avenue,  NW.  Washington.  D.C,  20210, 
Telephone:  (202)  693-1999,  or  Mr. 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N3653,  200  Constitution 
Avenue,  NW,  Washington,  D.C,  20210, 
telephone:  (202)  693-2110.  Our  web 
page  includes  information  about  the 
NRTL  Program  .  (See  http://www.osha- 
slc.gov/dts/otpca/nrtl/index.html  or  see 
http://www.osha.gov  and  select 
"Programs") 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Many  of  OSHA's  safety  standards 
require  equipment  or  products  that  are 
going  to  be  iised  in  the  workplace  to  be 
tested  and  certified  to  help  ensure  they 
can  be  used  safely.  Products  or 
equipment  that  have  been  tested  and 
certified  must  have  a  certification  mark 
on  them.  An  employer  may  rely  on  the 
certification  mark,  which  shows  the 
equipment  or  product  has  been  tested 
and  certified  in  accordance  with  OSHA 
requirements.  In  order  to  ensure  diat  the 
testing  and  certification  has  been  done 
appropriately,  OSHA  has  implemented 
the  NRTL  Program.  The  NRTL  Program 


establishes  the  criteria  that  an 
organization  must  meet  in  order  to  be 
recognized  as  an  NRTL. 

The  NRTL  Program  requirements  are 
in  29  CFR  1910.7,  "Definition  and 
requirements  for  a  nationally  recognized 
testing  laboratory."  To  be  recognized  by 
OSHA,  an  organization  must:  (1)  Have 
the  appropriate  capability  to  test, 
evaluate,  and  approve  products  to 
assure  their  safe  use  in  the  workplace; 
(2)  be  completely  independent  of  the 
manufacturers,  vendors,  and  users  of  the 
products  for  which  OSHA  requires 
certification;  (3)  have  internal  programs 
that  ensiue  proper  control  of  the  testing 
and  certification  process;  and  (4) 
establish  effective  reporting  and 
complaint  handlingprocedures. 

OSHA  requires  NRTL  applicants  (i.e., 
organizations  seeking  initial  recognition 
as  an  NRTL)  to  provide  detailed 
information  about  their  programs, 
processes  and  procedures  in  writing 
when  they  apply  for  initial  recognition. 
OSHA  reviews  the  written  information 
and  conducts  on-site  assessments  to 
determine  whether  the  organization 
meets  the  requirements.  OSHA  uses  a 
similar  process  when  an  NRTL  (i.e.,  an 
organization  already  recognized)  applies 
for  expansion  or  renewal  of  its 
recognition.  In  addition,  the  Agency 
conducts  annual  audits  to  ensiue  that 
the  recognized  laboratories  maintain 
their  programs. 

The  NRTL  Program  is  an  effective 
public  and  private  partnership.  Rather 
than  performing  testing  and  certification 
itself,  OSHA  relies  on  private  sector 
organizations  to  accomplish  it.  This 
helps  to  ensure  worker  safety,  allows 
existing  private  sector  systems  to 
perform  the  work,  and  avoids  the  need 
for  the  government  to  maintain 
facilities. 

Currently,  there  are  16  NRTLs 
operating  40  sites  in  the  U.S.,  Canada, 
and  the  Far  East.  The  NRTL  Program  has 
grown  significantly  in  the  past  few 
years,  both  in  terms  of  numbers  of 
laboratories  and  sites,  as  well  as  the 
niunber  of  test  standards  included  in 
their  recognition. 

OSHA  has  devoted  significant 
resources  in  the  last  two  years  to 
improving  the  management  of  the  NRTL 
Program,  ensuring  its  viability,  and 
enhancing  its  credibility  with  the 
public.  This  has  included  a  process 
improvement  project;  audits  of  all  the 
NRTL  sites;  reduction  of  the  backlog  of 
applications  for  recognition,  expansion, 
and  renewals;  and  development  of 
application  guidelines  and  information 
about  our  procedures  to  help  people 
understand  the  process  of  NRTL 
recognition.  A  web  page  on  the  NRTL 
Program  is  now  available  to  provide 
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infomu  i  ion  about  the  recognized  labs 
and  thQ  ^cope  of  their  recognition,  as 
well  as  i  description  of  the  NRTL 
Program-  (See  web  page  address  in 
above  'j(tontact"  information.)  We  also 
have  pifEJpared  a  new  training  program 
for  our  bompliance  staff  to  increase 
awarenb^s  within  the  Agency  of  NRTL 
requireiments. 

The  ai^e  of  the  NRTL  Program,  and 
the  amolmt  of  work  involved  in 
maintafifing  it,  have  resulted  in  large 
costs  foj^  the  Agency,  both  in  terms  of 
human  2)Bsoint:es  and  in  direct  costs 
such  asi  travel.  For  example,  OSHA's 
goal  is  to  audit  every  site  once  a  year. 
This  inVplves  about  40  annual  visits, 
given  th^  current  number  of  sites 
recogniked,  not  only  to  locations  in  the 
U.S.  but:also  to  many  foreign  locations. 
Time  a^ul  travel  costs  are  obviously 
much  faji^er  for  foreign  locations. 
Becaus^|intemational  trade  in  many  of 
the  typM  of  products  OSHA  requires  to 
be  testeq  and  certified  is  increasing 
substaimally,  the  Agency  anticipates 
there  wjlll  be  more  applications  for 
laboratories  or  sites  in  locations  outside 
the  U.St  In  particidar,  under  the  terms 
of  a  recent  Mutual  Recognition 
Agreen^^nt  (MRA)  with  the  European 
Union,  a  number  of  European 
laboratories  are  expected  to  submit 
applications  for  NRTL  recognition. 

The  iiomber  of  people  who  can  be 
assigned  to  work  in  a  particular  area  in 
OSHA,  as  well  as  the  travel  money  that 
can  be  i^$ed,  is  dependent  on  the  overall 
funding  the  Agency  receives  from 
Congre49  in  a  given  year.  The  potential 
for  rediiCed  funding,  leaving  OSHA  with 
inadequate  money  to  properly 
implement  the  Program,  led  to 
discuss  pns  about  the  possibility  of 
assessing  fees.  Having  a  consistent 
funding  process  related  specifically  to 
the  time  and  travel  needed  to  maintain 
the  Prog  am  would  help  OSHA  ensure 
that  thei  NRTL  Program  can  continue  to 
function!  and  can  be  perceived  as  a 
viable  aud  credible  part  of  OSHA's 
overall  Bt)proach  to  workplace  safety. 

Im9©5,  OSHA  sent  a  letter  to  the 
existing  NRTLs  regarding  its  plan  to 
explore!  the  possibility  of  assessing  fees 
(Ex.  1),  and  received  twelve  responses. 
Nine  re^|>onses  were  conditionally  in 
favor  of  Establishing  fees  (Exs.  2-2, 2- 
4,  2-5,  ?i-6,  2-7,  2-8,  2-9,  2-11,  2-12). 
The  favbkable  responses  generally  were 
conditiofied  on  OSHA  utilizing  the 
funds  g^herated  from  the  fees  for  the 
NRTL  Fjitogram  to  improve  the  services 
provided  to  the  NRTLs. 

At  a  September  24, 1996,  meeting 
with  theJNRTLs,  OSHA  released  a  draft 
Federal  Roister  notice  for  a  proposed 
revisioii  {of  29  CFR  1910.7  allowing  the 


Agency 


tio  collect  fees.  Comments 


received  on  the  September  1996  draft 
indicated  that  most  of  the  NRTLs 
supported  the  concept  of  a  fee  schedule, 
although  the  specific  approach  they 
favored  was  not  necessarily  the  one 
included  in  the  notice  (see,  e.g.,  Exs.  2- 
13,  2-17,  2-21,  2-22,  2-24).  OSHA 
considered  all  of  the  comments  it 
received  in  developing  this  proposed 
rule.  We  are  not  going  to  address  the 
specific  comments  received  at  that  time 
in  this  preamble  because  the  approach 
in  the  draft  rule  that  was  distributed  is 
not  the  approach  that  is  being  proposed 
in  this  notice.  However,  we  believe  that 
those  who  commented  will  find  that 
many  of  their  concerns  have  been 
addressed  in  this  revised  approach. 

OSHA  has  reviewed  a  niunber  of  legal 
precedents  concerning  the  assessment  of 
fees  by  Federal  agencies.  Based  on  this 
review,  the  Agency  beUeves  that  it  can 
charge  fees  for  services  it  provides  to 
users  of  the  NRTL  recognition  process, 
i.e.,  the  NRTLs  and  NRTL  applicants, 
and  does  not  propose,  at  this  time,  to 
assess  fees  to  cover  all  the  costs  of  the 
program. 

In  response  to  the  fee  issue,  OSHA 
requested  specific  authority  from 
Ck)ngress  to  collect  and  retain  fees.  In  its 
Fiscal  Year  1997  appropriations  for 
OSHA,  Congress  authorized  the 
Secretary  of  Labor  to  collect  and  retain 
fees  for  services  provided  to  NRTLs  and 
to  use  such  fees  to  administer  the  NRTL 
Program.  Congress  has  renewed  this 
authorization  annually. 

OSHA  decided  to  implement  the 
improvements  in  the  Program  described 
above  before  undertaking  rulemaking  to 
establish  fees.  The  process  of 
implementing  these  improvements  also 
allowed  OSHA  to  better  estimate  the 
time  involved  in  providing  certain 
services  to  NRTL  applicants  or  existing 
NRTLs,  and  the  travel  costs  associated 
with  onsite  visits.  This  information 
helped  to"refine  the  approach  being 
proposed.  In  addition,  the  Agency  has 
examined  legal  authority  issues;  the 
practices  of  other  Federal  agencies  that 
assess  fees;  and  the  fees  of  other 
organizations  that  recognize  or  accredit 
laboratories.  Out  findings  in  these  areas 
are  described  below  in  the  description 
of  the  proposed  requirements  and  the 
explanation  of  the  approach. 

In  addition  to  addressing  the  issue  of 
fees,  OSHA  proposes  to  reduce  the  time 
allowed  for  public  comment  on  Federal 
Register  notices  required  imder  the 
Program.  OSHA  has  considered  a 
number  of  ways  to  improve  the 
program's  application  handling  process 
and  believes  that  a  reduction  in  the 
comment  period  is  an  appropriate  way 
to  help  make  such  improvements.  This 
proposed  reduction  is  partly  in  response 


to  the  informal  comments  from  NRTLs 
regarding  the  length  of  time  the  Agency 
takes  to  process  applications.  We  do  not 
believe  this  reduction  will  reduce  the 
opportunity  for  public  input;  however, 
we  solicit  comments  on  this  issue. 

n.  Discussion  of  Proposed  Fees 

A.  Statutory  Authority 

OSHA  is  basing  its  proposed  fees 
structure  on  the  Office  of  Management 
and  Budget's  (OMB's)  policies  for  user 
fees  imposed  by  Federal  Agencies. 
These  policies  are  contained  in  OMB 
Circular  A-25,  "User  Fees."  dated  7/8/ 
93.  Some  key  portions  of  Circular  A-25 
are  as  follows: 

— "General  Policy:  A  user  charge.  •  *  •  will 

be  assessed  against  each  identifiable 
recipient  for  special  benefits  derived  from 
Federal  activities  beyond  those  received  by 
the  general  public." 
— "For  example,  a  special  benefit  will  be 
considered  to  accrue  and  a  user  charge  will 
be  imposed  when  a  Government  service. 
*  *  *  enables  the  beneficiary  to  obtain 
more  immediate  or  substantial  gains  or 
values  than  those  that  accrue  to  the  general 
public,"  *  *  *  or  •  *  "is  performed  at 
the  request  of  or  for  the  convenience  of  the 
recipient,  and  is  beyond  the  services 
regularly  received  by  other  members  of  the 
same  industry  or  group  or  by  the  general 
public." 
— "*  *  *  user  charges  will  be  sufficient  to 
recover  the  full  cost  to  the  Federal 
Government.  *  *  *" 
OMB  developed  Circular  A-25  in 
accordance  with  Title  V  of  the  Independent 
Offices  Appropriations  Act  of  1952  (lOAA), 
codified  at  31  U.S.C.  §  9701.  The  criteria 
established  by  the  lOAA  to  guide  agency 
heads  in  the  establishment  of  fees  were  that 
the  fees  be  "fair"  and  be  based  on: 

(A)  the  costs  to  the  Government; 

(B)  the  value  of  the  service  or  thing  to  the 
recipient; 

(C)  public  policy  or  interest  served:  and 

(D)  other  relevant  facts. 

31  U.S.C.  §  9701(b) 

As  discussed  below,  the  U.S.  Supreme 
Court  has  decided  in  two  key  cases  that 
the  intent  of  the  lOAA  was  to  require 
fees  to  be  based  on  "value  to  the 
recipient"  and  not  upon  "public  policy 
or  interest  served  [or]  other  [relevant] 
*  '  *  facts." 

In  a  rider  to  OSHA's  Fiscal  Year  1999 
appropriations.  Congress  specifically 
authorized  the  Secretary  of  Labor  to 
collect  and  retain  the  fees  proposed 
under  this  rule:  "*   *   *  the  Secretary  of 
Labor  is  authorized,  dtuing  the  fiscal 
year  ending  September  30, 1999,  to 
collect  and  retain  fees  for  services 
provided  to  Nationally  Recognized 
Testing  Laboratories,  and  may  utilize 
such  sums,  in  accordance  with  the 
provisions  of  29  U.S.C.  9a,  to  administer 
national  and  international  laboratory 
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recognition  programs  that  ensiue  the 
safety  of  equipment  and  products  used 
by  workers  in  the  workplace:  *  *  *" 
P.L.  105-277  (112  STAT.  2681-343). 
Throtigh  this  rider.  OSHA  has  the 
necessary  authority  to  retain  the  fees, 
which  otherwise  would  be  credited  to 
the  general  fund  of  the  Treasury  as 
explained  in  OM6  Circular  A-25. 

B.  Legal  Basis  for  Assessing  the  Fees 

To  determine  a  proper  basis  for 
assessing  the  fees,  OSHA  has  reviewed 
a  numbOT  of  legal  precedents  and 
analyzed  the  costs  and  activities  for  the 
functions  undertaken  for  the  NRTL 
Program.  The  legal  precedents  centered 
on  the  application  of  the  lOAA  and  its 
interpretation  by  federal  agencies.  The 
most  pertinent  precedents  are  two 
decisions  by  the  U.S.  Supreme  Court, 
and  four  cases  of  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit. 

In  March  1974.  the  Supreme  Court 
decided  the  companion  cases  of 
National  Cable  Television  Ass'n.  v. 
United  States  and  FCC.  415  U.S.  336 
(1974)  and  Federal  Povmr  Commission 
V.  New  En^and  Power  Co.,  415  U.S.  345 
(1974).  In  National  Cable,  the  Court 
expressed  the  view  that  an  agency  may 
charge  a  "fee"  for  services  based  on 
"value  to  the  recipient."  The  Court 
essentially  ruled  out  the  other  bases 
permitted  in  the  lOAA,  which,  in  the 
court's  opinion,  could  change  an 
assessed  "fee"  into  the  levy  of  a  "tax." 
In  Federal  Power  Commission,  the  Court 
held  that  only  specific  charges  for 
specific  services  to  specific  individuals 
or  companies  may  be  recouped  by  the 
fees  pomitted  by  the  lOAA. 

The  first  of  the  Court  of  Appeals 
decisions  was  National  Cable  Television 
Ass'n  Inc.  v.  Federal  Communications 
Commission  (FCC).  554  F.2d  1094 
(1976).  The  Court  of  Appeals  upheld  the 
charging  (by  the  FCC,  in  this  case)  of 
both  an  application  fee  and  an  annual 
fee,  provided  the  agency  makes  clear 
which  activities  are  covered  by  each  of 
these  fees  to  prevent  charging  twice  for 
the  same  activity.  The  court 
acknowledged  that  fees  based  on 
reasonable  approximations  for  costs  of 
services  rendered  would  be  acceptable. 
The  court  stated  the  following:  "It  is 
sufficient  for  the  Commission  to  identify 
the  specific  items  of  *  *  *  cost  incurred 
in  providing  each  service  or  benefit 
*  *  *,  and  then  to  divide  the  cost 
among  the  •  •  *  [recipients]  in  such  a 
way  as  to  assess  each  a  fee  which  is 
roiighly  proportional  to  the  "value" 
which  that  member  has  thereby 
received."  Id.  at  1105-06. 

In  Electronic  Industries  Ass'n  v. 
F.C.C..  554  F.2d  1109  (D.C.  Cir.  1976), 
the  court  indicated  that  a  fee  for  services 


may  be  charged  for  private  benefits 
"although  they  may  also  create 
incidental  public  benefits  as  well."  Id. 
at  1115.  In  the  case  of  NRTLs,  the 
services  that  OSHA  provides  to  NRTLs 
and  NRTL  applicants  result  primarily  in 
private  benefits  to  these  parties,  as 
described  below.  In  Capital  Cities 
Conmiunications,  Inc.  v.  F.C.C.,  554 
F.2d  1135  (D.C.  Cir.  1976),  the  court 
held  that  a  fee  for  services  should  bear 
a  reasonable  relationship  to  the  cost  to 
the  government  to  provide  the  service. 

Finally,  in  Miss.  Power  and  Light  v. ' 
U.S.  Nuclear  Regulatory  Comm'n  (NRC), 
601  F.2d.  223  (5th  Cir.  1979),  the  court 
upheld  a  fee  for  agency  services.  The 
NRC  calculated  its  fees  based  upon  the 
costs  of  providing  the  services  to  the 
private  parties.  OSHA  is  using  a  similar 
method  to  calculate  the  NRTL 
application  and  administration  fees  in 
this  proposed  rule. 

Based  in  large  part  on  the  results  of 
the  foregoing  six  cases  and  on  the 
guidelines  of  OMB  Circular  A-25, 
OSHA  proposes  to  charge  fees  to  NRTLs 
for  specific  benefits  that  they  receive  as 
a  result  of  the  specific  services  that 
OSHA  provides  them  for  initial  or 
continued  recognition.  The  fees  will 
reflect  the  costs  of  providing  these 
services,  and  the  costs  will  be 
reasonably  itemized  to  the  smallest  unit 
practical. 

C.  Special  Benefits  and  Services 
Provided,  and  Fees 

OSHA  will  establish  a  schedule  of 
fees  based  on  the  "full  cost"  to  OSHA 
of  the  activities  it  imdertakes  for  NRTLs. 
"Full  cost"  is  defined  in  Section  6d  of 
OMB  Circular  A-25  ■ .  To  help  clarify 


'  ■  OMB  Circular  A-25,  Section  6.  General  policy: 
A  user  charge,  as  described  below,  will  be 
assessed  *  *   * 

a.  Special  benefits 

1.*  *  * 

2.  Determining  the  amount  of  user  charges  to 


(a)  Except  as  provided  in  Section  6c,  user  charges 
will  be  sufficient  to  recover  the  hill  cost  to  the 
Federal  Government  (as  defined  in  Section  6d)  of 
providing  the  service,  resource,  or  good  when  the 
Government  is  acting  in  its  capacity  as 
sovereign.  *  *  • 
d.  Detennining  full  cost  and  market  price 
1."FuU  cost"  includes  all  direct  and  indirect  costs 
to  any  part  of  the  Federal  Government  of  providing 
a  good,  resource,  or  service.  These  costs  include, 
but  are  not  limited  to,  an  appropriate  share  of: 

(a)  Direct  and  indirect  personnel  costs,  including 
salaries  and  fringe  benefits  such  as  medical 
insurance  and  retirement.  Retirement  costs  should 
include  all  (funded  or  unfunded)  accrued  costs  not 
covered  by  employee  contributions  as  specified  in 
Circular  No.  A-11. 

(b)  Physical  overhead,  consulting,  and  other 
indirect  costs  including  material  and  supply  costs, 
utilities,  insurance,  travel,  and  rents  or  imputed 
rents  on  land,  buildings,  and  equipment.  If  imputed 
rental  costs  are  applied,  they  should  include: 


the  basis  for  the  fees  in  this  proposed 
rule,  the  following  describes  how  OSHA 
handles  applications  and  continuing 
services  tmder  the  NRTL  Program. 

When  an  organization  submits  its 
application,  the  NRTL  Program  staff 
thoroughly  review  it  for  completeness 
and  adequacy.  Each  organization 
applies  for  a  specific  scope  of 
recognition.  This  scope  consists  of  the 
specific  safety  test  standards,  locations 
or  sites,  and  programs  for  which  the 
organization  seeks  recognition,  OSHA 
has  broadly  grouped  the  activities  an 
NRTL  may  perform  in  testing  and 
certifying  products  into  nine  categories 
of  "programs  and  procedures,"  or  just 
"programs."  (See  60  FR  12980,  March  9, 
1995) 

When  the  NRTL  Program  staff 
determine  that  the  application  is 
complete  and  adequate,  the  staff 
perform  an  in-depth  on-site  review  of 
the  applicant's  orgnnizjitinn,  programs, 
and  facilities.  Based  upon  the 
information  obtained  primarily  through 
the  on-site  review,  the  staff  prepare  a 
report  and  recommendation.  The  report 
and  the  application  provide  the  main 
basis  for  a  preliminary  finding  on  the 
application.  OSHA  publishes  a  notice  of 
this  finding  in  the  Federal  Register  to 
allow  for  public  comment.  Following  a 
60-day  comment  period  (which  OSHA 
is  proposing  to  modify  in  this  notice), 
OSHA  must  publish  a  final  decision  and 
response  to  comments  in  the  Federal 
Register.  Publication  makes  the 
recognition  official  for  successful 
applicants  and  officially  denies  the 
recognition  for  tmsuccessful  applicants. 

NRTL  recognition  is  valid  for  five 
years.  During  this  period,  OSHA 
program  staff  audit  the  NRTL  to  assiue 
that  it  continues  to  meet  the 
requirements  for  recognition.  NRTLs 
may  also  on  occasion  request  to  expand 
their  scope  of  recognition  to  include 
additional  test  standards,  facilities,  or 
programs.  At  the  end  of  its  initial 
recognition  period,  the  NRTL  may  apply 
for  renewal  of  its  recognition.  OSHA 
processes  requests  for  expansion  and 
renewal  following  a  process  similar  to 


that  usw  foi 
recognlHion. 


())  depreciation  of  structures  and  equipm«it, 
based  on  official  Internal  Revenue  Service 
depreciation  guidelines  imless  better  estimates  are 
available;  and 

(ii)  an  annual  rate  of  return  (equal  to  the  average 
long-term  Treasury  bond  rate)  on  land,  structures, 
equipment  and  other  capital  resources  used. 

(c)  The  management  and  supervisory  costs. 

(d)  The  costs  of  enforcement,  collection,  research, 
establishment  of  standards,  and  regulation, 
including  any  required  environmental  impact 
statements. 

(e)  Full  cost  shall  be  determined  or  estimated 
from  the  best  available  records  of  the  agency,  and 
new  cost  accounting  systems  need  not  be 
established  solely  for  this  purpose. 


ANSI  Accredit 


equipment. 

Service 

9r  estimates  are 

I  to  the  average 
nd,  structures, 
ces  used. 


perfoi 
essenti 
NRTL 
adminii 


that  uspti  for  initial  applications  for 
recogn|l|ion. 

ProgMm  staff  work  closely  with 
attomeKijs  of  the  Department  of  Labor  on 
a  regulat'  basis  for  both  initial 
recogn^tioh  and  continuing  recognition 
activitiEts.  These  attorneys  review  the 
FederalJRegister  notices.  They  also 
advise  me  program  staff  on  issues  and 
other  n^^tters  &at  directly  relate  to  the 
serviced'  covered  by  the  fees. 

In  addition  to  application  processing 
and  audits,  NRTL  Program  staff  also 

a  number  of  activities  that  are 
to  the  normal  operation  of  the 
igram.  These  activities  include 
tion  of  program,  budgetary, 
and  policy  matters;  assistance  in 
training;  OSHA  personnel  about  the 
prograib;  inter-agency  and  international 
coordination;  response  to  requests  for 
infoimuion  related  to  the  program;  and 
partici|>^tion  in  meetings  with 
stakehdlders  and  outside  interest 
groups.  Although  necessary  to  the  - 
continued  functioning  of  the  program, 
these  activities  are  incidental  to  the 
direct  services  of  application  processing 
and  th4jaudits  of  the  NRTLs. 
Accorduigly,  costs  for  these  activities 
are  not  Covered  by  this  proposed  rule. 

NRTL*  accrue  "special  benefits"  from 
the  services  that  OSHA  renders  to  them. 
These  "special  benefits"  are  the  product 
of  OSHA's  initial  and  continuing 
evaluatlibn  of  their  qualifications  to  test 
and  ceirtify  products  used  in  the 
workpl^e,  e.g.,  the  acknowledgment  of 
their  c^gtability  as  an  NRTL.  The 
primary!  special  benefits  of  NRTL 
recognition  are  the  resulting  business 
opportwiities  to  test  and  certify  ' 
produc^4  for  manufactiirers.  A 
manufacturer  then  sells  these  products 
to  employers,  enabling  them  to  comply 
with  pibduct  approval  requirements  in 
OSHA  standards.  The  services  rendered 
by  OSHA  that  confer  these  "special 
benefitif  to  NRTLs  are:  (1)  processing  of 
applicajtfons  for  initial  recognition  as  an 
NRTL  ^td  for  expansion  and  renewal  of 
an  exist  ng  NRTL's  recognition,  and  (2) 
audits  Tpost  recognition  reviews"). 


which  enable  the  NRTL  to  maintain  the 
recognition  frtim  OSHA.  As  a  result, 
OSHA  proposes  to  charge  two  categories 
of  fees. 

First,  the  Agency  will  charge  fees  to 
cover  the  fuU  costs  of  application 
processing.  These  costs  consist  mainly 
of  the  salary  and  benefits  of  office  and 
field  personnel,  travel  costs,  and  other 
direct  and  indirect  costs  necessary  to 
the  processing  and  related  support 
activities.  The  fees  will  equal  the 
estimated  cost  of  staff  time  and  the 
actual  cost  of  travel  for  these  activities. 
These  activities  mainly  include  the 
following:  performing  the  office  review 
of  the  application,  preparing  for  and 
performing  the  on-site  review  of  the 
organization's  testing  and 
administrative  facilities,  resolving 
findings  of  deficiencies  in  the 
appUcation,  drafting  and  finaUzing  the 
on-site  review  report,  and  preparing  and 
publishing  the  Federal  Register 
documents.  OSHA  will  collect  part  of 
this  category  of  fees  at  the  time  the 
application  is  submitted  and  the 
remainder  following  publication  of  the 
initial,  i.e.,  preliminary,  notice  in  the 
Federal  Register. 

Second,  me  Agency  will  charge  fees 
to  cover  the  full  costs  of  performing  the 
audits  of  the  NRTL  that  ensure  its 
continued  compliance  with  the 
recognition  requirements.  These  costs 
consist  mainly  of  the  salary  and  benefits 
of  office  and  field  personnel,  travel 
costs,  and  other  costs  necessary  to  the 
audit  and  related  support  activiti^.  The 
fees  will  equal  the  estimated  cost  of  staff 
time  and  the  actual  cost  of  travel  for 
those  activities.  These  activities  mainly 
include  the  following:  preparing  for  and 
performing  the  office  or  on-site  audit  of 
the  NRTL,  drafting  and  finalizing 
necessary  reports  or  documentation^ 
resolving  findings  of  deficiencies  in  the 
NRTL's  operations,  and  reviewing  and 
processing  audit  reports.  OSHA  will 
impose  these  fees  annually  or  more 
frequently  if  OSHA  determines  it  must 
perform  more  than  one  audit  in  a  given 
year. 


Many  other  Federal  agencies  charge 
fees  for  services  they  provide  to  specific 
recipients.  The  following  is  a  list  of 
some  of  these  agencies,  along  with  a 
citation  to  the  regulations  pertaining  to 
the  fees  they  charge: 

FEDERAL  AGENCIES  THAT 
CHARGE  FEES  FOR  SERVICES 


Agency 

Regulation 

Federal  Communications 

47  CFR  1.1151. 

Commission. 

Federaf  Maritime  Com- 

46 CFR  514.21. 

mission. 

Environmental  Protection 

40  CFR  152.400. 

Agency. 

National  Voluntary  Lab- 

15  CFR  285. 

oratory  Accreditation 

Program  (NVLAP);  US 

Department  of  Com- 

merce. 

Mine  Safety  and  Heattti 

30.CFR  5.10. 

Administration;  Depart- 

ment of  Labor. 

Bureau  of  Indian  Affairs; 

25  CFR  143.4. 

Department  of  tfie  Inte- 

nor. 

Food  Safety  and  Healtti 

9  CFR  218.21 

Services;  Department  of 

and  391.5. 

Agriculture. 

Federal  Aviation  Adminis- 

14 CFR  187.1. 

tration;  Department  of 

Transportation. 

With  the  exception  of  the  FCC  and 
NVLAP,  the  above  agencies  also  derive 
their  authority  for  charging  the  fees  bom 
the  lOAA. 

OSHA  has  also  examined  the  fee 
schedules  for  other  organizations  that 
accredit  or  recognize  testing  laboratories 
or  certification  bodies.  Although  the 
fees  proposed  in  this  notice  are  specific 
to  the  costs  to  OSHA,  the  practices  of 
these  other  organizations  may  be  of         "^ 
interest  to  rulemaking  participants. 


FEES  CHARGED  BY  VARIOUS  ACCREDITATION  ORGANIZATIONS 


Organization 


Standanjii  Council  of  Canada- 
Fees  ifbr  Certification  Organiza- 
tions. 


Ao^reditai 


ANSI 
Progr^rkis. 


ition  for  Certification 


National  Voluntary  Laboratory  Ac- 
creditation Program  (NVLAP). 


Activity 

Application  fee 

Fees  for  assessments  and  audits 

Annual  accreditation  fee 

Application  fee 

Aixreditation  fees 

Continuing  accreditation 

Application  fee 

Assessment  fee  (for  accreditation 
and  every  two  years). 


Fee  (as  of  3/8/99) 


$15,000. 

Per  person  on  a  per  diem  basis  -i-  travel  expenses. 

$9,000  -f-  a  business  volume  fee  (up  to  $36,000). 

$2,000. 

$1 ,200/day  per  professional  staff  time  *  travel  expenses. 

$1,200/day  for  professional  staff  time  related  to  audits  -•-  travel  ex- 
penses; plus,  Percent  of  gross  revenues  related  to  the  certification 
program,  up  to  $40,000. 

$500. 

per  program/field,  $1 ,600  to  $3,000  or  variable. 
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FEES  CHARGED  BY  VARIOUS  ACCREDITATION  ORGANIZATIONS— Continued 


Organization 

Activity 

Fee  (as  of  3/8/99) 

Ameitean  Association  for  Latx>ra- 
tory  Accreditation  (A2LA). 

Annual  support  fee 

Annual  proficiency  testing  fee  

Application  fee 

Assessment  fee  (for  accreditation 
and  every  two  years). 

Annual  fee  

per  program/field,  $3000  to  $3,925  less  $2,200  for  more  tfian  one 

field, 
per  program/field,  $0  to  $5,405  or  variable. 
$800. 
Deposit  of  $3,000  -t-  $1,50Q/extra  field/lab.  actual  costs  billed  at  $750/ 

day  -f  travel  expenses  (fee  also'  paid  for  surveillance  visit  in  2rxJ 

year). 
$1 ,100  for  first  field/lab,  less  for  two  or  more  fiekjs/labs. 

American  Industrial  Hygiene  Asso- 
ciatton-laboratory   Quality   As- 
surance Programs. 

Application  fee 

Site  visit  fee 

Annual  fee  (also  due  with  applica- 
tion). 

Proficiency  analytical  testing  pro- 
gram fee. 

$250.                                                                                ' 
$675/day  or  $2,400  outside  Nortfi  America  -•-  expenses. 

$300/program  ($150/program  witfi  application  after  June  30) 

program/sample  specific,  also  based  on  #  of  samples,  $86  to  $1 ,800. 

m.  Eitiiiiated  Program  Costs 

Until  now,  OSHA  has  not  accounted 
separately  for  the  costs  of  the  NRTL 
Program.  The  personnel  and  other  costs 
associated  with  performing  activities 
and  functions  related  to  the  Program 
involve  a  number  of  different  offices 
throughout  the  Department  of  Labor.  In 
preparing  the  proposed  fee  schedule 
presented  in  this  notice,  OSHA  has 
evaluated  the  total  resources  that  it  has 
committed  to  the  NRTL  Program  overall 
and  has  then  estimated  the  costs  that  are 
involved  solely  with  the  approval  and 
periodic  review  functions.  It  is  these 
costs  alone  that  OSHA  seeks  to  recover 
through  its  proposed  fees.  Personnel 
costs  are  the  wages,  salary,  and  fringe 
benefit  costs  of  the  staff  positions 
involved  and  the  number  of  full  time 
equivalent  (FTE)  personnel  devoted  to 


the  NRTL  approval  and  review 
activities.  Inese  estimates  also  include 
travel  and  other  costs  of  these  activities. 
The  Agency  believes  these  estimates  are 
fair  and  reasonable. 

Based  on  the  total  estimated  costs  and 
the  total  estimated  FTE,  OSHA  has 
calculated  an  estimated  equivalent  cost 
per  hour  (excluding  travel).  This 
equivalent  cost  per  hour  includes  both 
the  direct  and  indirect  costs  per  hoiu  for 
"direct  staff"  members,  who  are  the  staff 
that  perform  the  application,  on-site, 
and  legal  reviews  and  the  other 
activities  involved  in  application 
processing  and  audits.  Direct  costs  are 
expenses  for  direct  staff  members. 
Indirect  costs  are  expenses  for  support 
and  management  staff,  equipment,  and 
other  costs  that  are  involved  in  the 
operation  of  the  program.  Support  and 
management  staff  consists  of  program 


management  and  secretarial  staff. 
Equipment  and  other  costs  are  intended 
to  cover  items  such  as  computers, 
telephones,  building  space,  utilities,  and 
supplies,  that  are  necessary  or  used  in 
performing  the  services  covered  by  the 
proposed  fees.  Although  essential  to  the 
services  provided,  these  indirect  costs 
are  not  readily  linked  to  the  specific 
activities  involved  in  application 
processing  and  audits  and,  as  explained 
later,  are  therefore  allocated  to  the 
activities  based  on  direct  staff  costs. 

Figure  1  is  an  itemization  of  the 
estimated  costs  and  the  equivalent  cost 
per  hour  calculated.  OSHA  believes  that 
the  costs  shown  fairly  reflect  the  full 
cost  of  providing  the  services  to  NRTLs, 
but  OSHA  mainly  uses  these  costs  to 
illustrate  how  the  fees  will  be 
calculated. 


Figure  1.— CuRRE^f^  Estimated  Annual  Costs  of  NRTL  Program 


Cost  description 


Est.  FTE 


Aver,  cost  per  FTE 
(including  fringe) 


Total  est.  costs 


Direct  Staff  Costs 

Travel 

Indirect  Staff  &  Other  Costs 


4.2 
na 
na 


$83,860 
na 
na 


$352,200 

40,000 

76,300* 


Total  Est.  Program  Costs 


468,500 


Avg.  direct  staff  cost/hr  ($352,200  +  4.2  FTE  (2,080)  hours)  

Equivalent  avg.  direct  staff  cost/hr  ($428,500  +  4.2  FTE  hours)  (includes  di- 
rect &  Indirect  costs)  


40 
49 


'This  amount  consists  of  $29,800  of  indirect  staff  costs  and  $46,500  for  equipment  and  other  costs. 


The  use  of  an  "equivalent  average 
direct  staff  cost  per  hour"  measure  is  a 
convenient  method  of  allocating 
indirect  costs  to  each  of  the  services  for 
which  OSHA  will  charge  fees.  The  same 
result  is  obtained  if  direct  staff  costs  are 
first  calculated  and  then  indirect  costs 
are  allocated  based  on  the  value,  i.e., 
dollar  amount,  of  the  direct  staff  costs, 
which  is  an  approach  that  is  consistent 


with  Federal  accounting  standards.  To 
illustrate,  assume  a  direct  staff  member 
spends  10  hours  on  an  activity;  the 
direct  staff  costs  would  then  be 
calculated  as  follows: 

Direct  staff  costs  =  10  hours  x  $40/ 
hour  =  $400. 

The  $40/hour  is  the  direct  staff  cost/ 
hour  amount  shown  in  Figure  1.  The 
indirect  costs  would  be  allocated  by  first 


calculating  the  ratio  of  indirect  costs  to 
direct  staff  costs,  again  using  the  costs 
shown  in  Figure  1.  This  ratio  would  be 
as  follows: 

Indirect  costs/direct  staff  costs  = 
$76,300/$352,200  =  0.217. 

Next,  the  indirect  costs  would  be 
calculated  based  on  the  $400  estimate  of 
direct  staff  costs: 

Indirect  costs  =  $400  x  0.217  =  $87. 


re  than  one 


lied  at  $750/ 
visit  in  2nd 
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Finally,  the  total  costs  of  the  aetivity 
are  calculated: 

Total  posts  =  direct  staff  costs  + 
indirect  costs  =  $400  +  $87  =  $487. 

Taking  into  account  the  rounding 
shown  [in  Figure  1,  the  actual  amount 
calculakfed  would  be  $490. 

Aftec  estimating  program  costs,  the 
Agency  then  estimated  the  time  it 
spends  on  specific  activities  or 
functio  As.  These  estimates  were 


performed,  in  part,  for  the  information 
collection  package  for  the  NRTL 
Program  submitted  to  0MB  in 
September  1997  under  the  Paperwork 
Reduction  Act.  OSHA  calculated  time 
estimates  for  each  major  service 
category.  These  categories  are:  initial 
applications,  expansion  and  renewal 
applications,  and  audits.  OSHA  further 
divided  each  category  into  the  major 
activities  performed  and  estimated  the 


staff  time  and  travel  costs  for  each  of 
these  activities.  The  Agency  then 
calculated  the  cost  of  each  major 
activity  using  the  time  estimates,  the 
equivalent  costs  per  hour,  and  the 
estimate  of  travel  costs.  These  costs  then 
serve  as  the  basis  for  the  fees  later 
shown  in  the  proposed  fee  schedide. 
Examples  of  the  calculations  are  shown 
in  Figures  2,  3,  and  4. 


Figure  2.— Estimated  Costs  for  Initial  Application 


Major  activity 


Initial  Api^lication  Review 

Staff  time:  (includes  review  by  office  and  field  staff)  

On-Site  Assessment — first  day 

Sta^jtime:  (includes  16  ftours  preparation,  4  hours  travel,  8  hours  at  site) 
travd:  


Totil  (per  site,  per  assessor)  

On-Site  Assessment — addnl.  day 

Sta^itime  

Traill  amount:  (to  cover  per  diem) 


Totil  (per  site,  per  assessor) 
Rnal  Report  &  Federal  Register  notice 

Staff  time:  (includes  work  performed  by  field  staff  and  office  stafO 


Average 
hours 


80 
28 


160 


Average 
costs* 


$3,924 

1,373 
670 


2,043 

392 
70 


462 
7,848 


Figure  3.— Estimated  Costs  for  Expansion  or  Renewal  Application 


Major  Activity. 


Initial  Application  Review  (expansion) 

Staff  time:  (includes  review  by  office  and  field  staff)  , 

(Noid  for  renewals:  2  hours,  i.e.  $98,  are  eillotted  for  processing  the  NFTTL's  request) 
On-Site  Assessment — first  day 

Staffltime:  (includes  8  hours  preparation,  4  hours  travel,  8  hours  at  site)  

TrayW: 


.^        Total  (per  site,  per  assessor) 
*  On-Site  Assessment — ^addnl.  day 
Stafltime  


Tray^l  amount:  (to  cover  per  diem) 


Totdll  (per  site,  per  assessor) 
Final  Rejaort  &  Federal  Register  notice 


Sta1|f 


fime:  (includes  work  performed  by  field  staff  and  office  staff) 


Average 
Hours 


32 


20 


88 


Average 
Costs* 


$1,570 


981 
670 


1,651 

392 
70 


462 
4,316 


Figure  4. — Estimated  Costs  for  On-Site  Audit 


Major  Activity 


Pre-site  l^eview 

'      Stafllime:  (field  staff  only) 

On-Site  Audit— first  day 

Staff  [time:  (includes  4  hours  travel) 
Travel: 


Totaii(per  site,  per  assessor) /.;-., 

Final  Repbrt  &  Federal  Register  notice 

Staff  time:  (includes  work  performed  by  field  staff  and  office  stafO 
Tot{]  costs 


'  Aver^pe  costs  for  staff  time  equal  average  hours  x  equivalent  average  direct  staff  cost/hr  ($49) 

'^  Baseti  on  a  one  day  audit.  The  costs  for  any  additional  days  are  the  same  as  the  per-day  costs  for  an  assessment 


Average 
Hours 


8 

12 


16 


Average 
Costs* 


$392 

589 

670 


1,259 

785 
•^.436 
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In  deriving  the  fee  amounts  shown  in 
the  fee  schedule,  OSHA  has  generally 
roimded  the  costs  shown  in  Figures  2. 
3,  and  4,  up  or  down,  to  the  nearest  $50 
or  $100  amount. 

OSHA  believes  that  its  proposed  fee 
schedule,  shown  in  Table  A,  acciuately 
reflects  costs  to  the  Agency  for  the  staff 
time  and  travel  involved  in  performing 
and  administering  the  application 
processing  and  auditing  activities.  The 
amounts  shown  in  the  proposed 
schedide  reflect  the  Agency's  current 
reasonable  estimation  of  the  costs 
involved  for  the  services  rendered.  As 
previously  mentioned,  OSHA  is  not 
attempting  to  recover  the  entire  costs  of 
the  NRTL  Program  through  the 
proposed  fees  but  only  the  costs  of 
providing  these  services.  OSHA  will 
publish  the  fee  schedule  in  the  Federal 
'  with  the  final  rule. 


IV.  Proposed  New  Paragraph 

OSHA  proposes  a  new  paragraph  "(f) 
Fees"  under  29  CFR  1910.7  to  provide 
for  the  assessment  and  payment  of  fees 
for  certain  services  rendered  to  NRTLs 
and  NRTL  applicants.  This  new 
paragraph  consists  of  five  parts,  which 
provide  the  general  framework  that 
OSHA  will  use  to  calculate,  charge,  and 
collect  the  fees.  OSHA  will  provide  the 
specific  details  for  calculating,  charging, 
and  collecting  the  fees  throu^ 
appropriate  OSHA  Program  Directives, 
consistent  with  the  framework  laid  out 
in  this  notice. 

A.  Obligation  to  Pay  and  Fee 
Assessment 

OSHA  proposes  that  the  first  part  of 
paragraph  (f)  would  read  as  follows: 

(1)  Each  applicant  for  NRTL  recognition 
and  each  existing  NRTL  must  pay  fees  for 
services  provided  by  OSHA.  OSHA  will 
assess  fees  for  the  following  activities: 

(i)  Processing  of  applications  for  initial 
recognition,  expansion  of  recognition,  or 
renewal  of  recognition,  including  on-site 
reviews;  review  and  evaluation  of  the 
applications;  and  preparation  of  reports, 
evaluations  and  Federal  Register  notices;  and 

(ii)  Audits  of  sites. 

The  Agency  proposes  that  applicants 
seeking  OSHA  recognition  (i.e.,  NRTL 
applicants)  and  organizations  that 
OSHA  has  recognized  as  NRTLs  must 
pay  fees  reqiiired  for  the  specific 
services  that  OSHA  provides  to  them. 
As  previously  described,  the  services  for 
which  the  Agency  would  charge  fees 
are:  (1)  processing  of  applications  for 
initial  recognition,"  expansion  of 
recognition,  or  renewal  of  recognition, 
and  (2)  audits,  i.e,  post-recognition  on- 
site  or  office  reviews.  The  activities 
involved  in  providing  these  services 
have  already  been  described  in  general. 


and  are  described  in  more  detail  later  in 
this  notice. 

NRTL  applicants  would  pay  fees 
related  only  to  initial  application 
processing.  NRTLs  would  pay  fees  for 
applications  for  expansions  and  renewal 
of  recognition  and  for  audits  of  the  sites 
they  use  for  their  NRTL  operations. 
Typically,  OSHA  audits  only  the  sites  it 
has  recognized  for  an  NRTL  and 
contemplates  assessing  fees  mainly  for 
on-site  audits  of  these  sites.  However, 
the  Agency  allows  NRTLs  that  have 
appropriate  controls  to  use  non- 
recognized  sites,  such  as  testing  sites  of 
other  laboratories  or  even 
manufactiners,  to  conduct  testing  or 
other  activities  necessary  in  certifying 
products.  OSHA  may  need,  for  good 
cause,  to  audit  such  sites  to  determine 
whether  the  NRTL  or  the  site  properly 
controls  the  NRTL-related  activities.  For 
example,  OSHA  may  need  to  audit  a 
manidiacturer  to  determine  how  well  it 
controls  the  NRTL's  certification  mark 
or  maintains  production  or  quality 
controls.  NRTLs  would  pay  for  these 
"special"  audits  and  would  be  billed 
accordingly. 

B.  Fee  Calculation 

OSHA  proposes  that  the  second  part 
of  paragraph  (f)  would  read  as  follows: 

(2)  The  fee  schedule  established  by  OSHA 
reflects  the  estimated  cost  of  performing  the 
tasks  and  functions  for  each  activity.  OSHA 
calculates  the  fees  based  on  the  average  time 
required  to  perform  the  work  necessary;  the 
staff  costs  per  hour  (which  include  wages, 
fringe  benefits,  and  expenses  other  than 
travel  for  personnel  that  perform  or 
administer  the  activities  covered  by  the  fees); 
and  an  estimate  of  the  average  costs  for  travel 
when  on-site  reviews  are  involved.  The 
formula  for  the  fee  calculation  is  as  follows: 

Activity  Fee  =  Average  Hours  to  Complete 
the  Activity  x  Staff  Costs  per  Hour  +  Travel 
Costs. 

Each  activity  represents  tasks  and 
functions  that  OSHA  performs  to 
accomplish  a  particular  phase  of  the 
service  the  Agency  provides  to  the 
recipients  (i.e.,  NRTLs  or  NRTL 
applicants).  OSHA  would  compute  the 
fees  on  the  basis  of  the  average  time 
spent  on  each  task  or  hmction.  This  will 
simplify  the  accounting  for  the  NRTL 
and  for  OSHA. 

The  tasks  and  functions  for  which 
OSHA  currentiy  plans  to  charge  a  fee 
are:  initial,  expansion,  and  renewal 
applications;  on-site  assessment  (per 
person,  per  site — first  day)  and  on-site 
assessment  (per  person,  per  site — each 
additional  day);  review  and  evaluation 
(per  standard)— initial  and  expansion 
applications;  final  report/Federal 
Register  notice — initial  and  expansion 
or  renewal  applications;  on-site  audit 


(per  site)  and  office  audit  (per  site);  and 
miscellaneous.  The  fee  for  each  task  or 
function — ^which  equals  the  estimated 
cost  of  the  work  involved — would  equal 
the  average  estimated  staff  time  to 
perform  the  work  multiplied  by  an 
equivalent  staff  cost  per  hour,  plus  an 
estimate  of  average  travel  costs  for  on- 
site  assessment  or  audit  activities. 
Figure  1  describes  how  the  equivalent 
staff  cost  per  hour  is  derived. 

OSHA  would  include  as  direct  and 
indirect  costs  the  estimated  expenses 
described  in  Section  III  above. 

C.  Annual  Review  of  Fee  Schedule  and 
Issuance 

OSHA  proposes  that  the  third  part  of 
paragraph  (f)  would  read  as  follows: 

(3)  OSHA  will  review  costs  and  estimates 
annually  and  will  propose  a  revised  fee 
schedule,  if  warranted.  In  its  review,  OSHA 
will  apply  the  formula  established  in 
paragraph  (f)(2)  of  this  section  to  the  current 
estimated  costs  for  the  NRTL  Program.  If  a 
change  is  warranted.  OSHA  will  follow  the 
schedule  in  paragraph  (f)(4)  of  this  section. 
OSHA  will  issue  all  fee  schedules  in  the 
Federal  Register.  Once  issued,  a  fee  schedule 
remains  in  effect  until  it  is  superseded.  Any 
member  of  the  public  may  request  a  change 
to  the  fees  included  in  the  current  fee 
schedule.  Such  a  request  must  include 
appropriate  documentation  in  support  of  the 
suggested  change. 

The  first  proposed  fee  schedule  is  set 
forth  in  Table  A.  Once  issued,  the  fee 
schedule  would  remain  in  effect  until  it 
is  superseded  by  another  schedule. 
OSHA  would  annually  review  the  costs 
and  estimates  of  the  program  to 
determine  whether  any  changes  to  the 
fees  are  warranted.  In  addition,  OSHA 
would  consider  requests  for  changes  to 
the  fee  schedule  that  it  receives  from  the 
public.  In  performing  any  review,  OSHA 
will  apply  the  formula  established  in 
this  regulation  to  the  current  estimated 
costs  for  the  program  to  determine 
whether  any  changes  to  the  fee  schedule 
are  warranted.  If  change  is  warranted, 
OSHA  would  publish  a  notice  to 
provide  the  NRTLs  and  other  members 
of  the  public  an  opportunity  to 
comment  on  such  changes.  The  Agency 
would  follow  the  implementation 
schedule  shown  in  paragraph  (f)(4)  of 
this  proposed  rule.  OSHA  would  issue 
the  initial  and  all  subsequent  fee 
schedules  in  the  Federal  Re^ster.  In 
addition,  OSHA  would  provide  more 
specific  details  regarding 
implementation  of  the  fees  proposed  in 
this  rule  through  appropriate  program 
directives. 

D.  Fee  Implementation 

OSHA  proposes  that  the  foiulh  part  of 
paragraph  (f)  would  read  as  follows: 


hedule  and 
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(4)  bSHA  will  implement  fee 
asseqament,  collection,  and  payment  as 
foUoHs: 


App^ximate 
ites 


Action  required 


Application  Fms 


Time  idf  appli- 
cation. 


Publication  of 
preliminary 
notide. 


Noveirbiar  1 


MarcT 


Applicant  must  pay  the  appli- 
cable fees  shown  in  the 
Fee  Schedule  when  sub- 
mitting the  application; 
OSHA  will  not  begin  proc- 
essing until  fees  are  re- 
ceived. 

Applicant  must  pay  remain- 
der of  fees;  OSHA  cancels 
application  if  fees  are  not 
paid  when  due.sO 


Audit  Fi 


Nove«f)er  16 
Deoeirber  15 

Janu€r^  1  


Febru  3  ry  1  . 
FebrulBiy  15 


OSHA  will  publish  proposed 
new  Fee  Schedule  in  the 
Federal  Register,  if 
OSHA  determines 
changes  in  the  schedule 
are  warranted. 

Comments  due  on  ttie  pro- 
posed new  Fee  Schedule. 

OSHA  will  publish  the  final 
Fee  Schedule  in  the  Fad- 
aral  Register. 

OSHA  will  bill  each  existing 
NRTL  for  the  audit  fees 
shown  in  the  Fee  Sctied- 
ule,  including  estimated 
travel  costs. 

NRTLs  must  pay  audit  fees; 
OSHA  will  assess  late  fee 
if  audit  fees  are  not  paid. 

OSHA  will  send  a  letter  to 
the  NRTL  requesting  im- 
mediate payment  of  the 
audit  fees  and  late  fee. 

OSHA  will  publish  a  notice  in 
the  Federal  Register  to 
revoke  recognition  for 
NRTLs  that  have  not  paid 
audit  fees  for  the  year. 


We|  piscuss  application  fees  under 
paragraph  E  below  and  under  Fee 
Schedule  and  Description  of  Fees, 
Sectii)^  V  of  this  notice.  OSHA  would 
assess  an  applicant  the  fees  in  effect  on 
the  sijibmission  date  of  the  application. 

Regarding  the  remainder  of  the 
scheanle,  OSHA  needs  approximately 
30  dants  after  the  close  of  the 


government  fiscal  year  (GFY), 
September  30,  to  obtain  the  estimates 
and  costs  for  its  annual  review  of  the  fee 
schedule.  Therefore,  approximately  on 
November  1  of  each  year,  when 
warranted,  OSHA  would  publish  a 
proposed  new  Fee  Schedule,  including 
a  report  on  the  estimated  costs  that  are 
the  basis  of  the  fees.  The  period  for 
comments  would  be  no  less  than  15 
calendar  days.  Approximately  30  days 
thereafter,  OSHA  would  officially  issue 
the  Fee  Schedule  in  the  Federal 
Register. 

In  January  of  each  year,  OSHA  would 
bill  each  NRTL  for  the  appropriate  audit 
fee  showrn  in  the  Fee  Schedule  in  effect 
at  the  time  the  bill  is  mailed.  OSHA 
anticipates  that  most  of  the  bills  won  Id 
be  for  on-site  audits.  The  Agency  would 
include  the  appropriate  supplemental 
amoimts  for  travel  outside  the  48 
contiguous  states,  if  applicable.  The  ' 
NRTL  would  be  automatically  assessed 
the  late  fee,  shown  in  the  Fee  Schedule, 
if  OSHA  does  not  fully  receive  the 
amoimt  billed  within  30  days.  Fifteen 
days  thereafter,  OSHA  would  also  issue 
a  letter  notifying  the  NRTL  of  the  failure 
to  pay  the  fees  for  the  audit  and 
requesting  immediate  payment, 
including  a  late  fee.  If  the  NRTL  fails  to 
fully  pay  those  fees  within  15  days  of 
the  issuance  of  the  letter,  OSHA  would 
publish  a  notice' in  the  Federal  Register 
annoiancing  its  intent  to  revoke  the 
NRTL's  recognition.  OSHA  would  then 
proceed  with  permanent  revocation  of 
the  NRTL's  recognition.  In  revoking 
recognition  due  to  non-payment  of  fees, 
OSHA  would  follow  the  procediu«s 
described  in  this  paragraph  and  not 
those  imder  lI.E  of  Appendix  A  to  29 
CFR  1910.7. 

OSHA  would  bill  the  NRTL  separately 
for  additional  audits  of  a  site  or  for  any 
"special"  audits.  OSHA  would  bill  the 
NRTL  for  these  fees  prior  to  the 
commencement  of  such  an  audit  and 
would  follow  the  same  collection 
process  here  as  described  above  for  a 
regular  audit.  OSHA  would  refund  the 
audit  fee  for  any  audit,  whether  or  not 
aimual,  that  it  does  not  perform.  OSHA 
would  follow  similar  collection 
procedures  for  any  additional  or  special 


assessment  that  it  must  perform  in 
connection  with  an  application. 

E.  Details  for  Payment 

OSHA  proposes  that  the  fifth  and  last 
part  of  paragraph  (f)  would  read  as 
follows: 

(5)  OSHA  will  provide  the  details 
regarding  how  to  pay  the  fees  through 
appropriate  OSHA  Program  Directives. 

For  application  processing,  OSHA 
anticipates  that  it  will  bill  the  NRTL 
applicant  or  NRTL  for  balance  of  fees 
due,  including  actual  travel  expenses,  at 
the  time  the  preliminary  notice  is 
published;  the  Agency  will  also  refund 
any  balances  due  at  that  time.  Also,  for 
expansions  and  renewals,  applicants 
would  not  pay  the  assessment  fee  at 
time  of  application,  but  OSHA  would 
bill  an  applicant  for  these  fees  if  it 
determines  an  assessment  is  necessary. 
In  such  cases,  OSHA  will  not  begin  the 
assessment  imtil  fees  are  received.  For 
audits,  additional  days  of  audit  time 
will  be  billed  after  an  audit.  Also,  any 
difference  between  actual  travel 
expenses  and  the  travel  amoimts  in  the 
fee  schedule  will  be  billed  or  refunded 
to  the  NRTL.  For  applications  and 
audits,  any  fees  that  are  not  paid  when 
due  would  result  in  cancellation  of 
application  or  revocation  of  recognition, 
as  appropriate.  OSHA  also  anticipates 
that  all  fees  must  be  paid  in  U.S.  dollars 
by  certified  check  or  money  order 
drawn  on  a  U.S. -based  institution  or 
organization.  The  fee  schedule  would 
include  appropriate  details  about  fee 
pa3rments. 

Additionally,  the  Agency  plans  to 
implement  the  fees  30  calendar  days 
after  the  effective  date  of  this  rule.  Any 
application  received  by  OSHA  on  or 
after  that  date  will  be  subject  to  the  fees. 
Also,  any  pending  application  (i.e..  an 
application  that  OSHA  has  not  yet 
completed  processing)  on  this  effective 
date  will  be  subject  to  the  fees  for  the 
activities  that  OSHA  has  not  yet 
commenced.  OSHA  would  bill 
applicants,  accordingly. 

V.  Fee  Schedule  and  Description  of  Fees 

OSHA  proposes  the  following  fee 
schedule: 


Table  A.— Fee  Schedule;  Nationally  Recognized  Testing  Laboratory  Program  (NRTLP) 

Fee  Schedule  (Effective *) 


Type  of  Service 


ApplicJBJtion  Processing 


Fee  Category  (per  application  unless  noted  otf)erwise) 

Initial  Application  Fee'  

Expansion  Application  Fee^ 

Renewal  Application  Fee^  

Assessment  Fee — Initial  Application  (per  person,  per  site— first 

day)  3.  4.  8. 


Fee  Amount 


3.900 

1,550 

100 

2,050 
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Table  A.— Fee  Schedule;  Nationally  Recognized  Testing  Laboratory  Program  (NRTLP)— Continued 

Fee  Schedule  (EWective *) 


Type  of  Service 

Fee  Category  (per  application  unless  noted  otherwise) 

Fee  Amount 

Assessment  Fee — Expansion  or  Renewal  Application  (per  per- 
son, per  site — first  day)'**. 
Assessment  Fee  (per  person,  per  site — each  addnl.  day)  '•  *• » ... 

sion  applications). 
Final  Report/Register  Notice  Fee — Initial  Application' 

1.650 

450 
50 

7,850 

Audte 

Miscellaneous 

Final  Report/Register  Notice  Fee — Expansion  or  Renewal  Ap- 
plication*. 

On-site  Audit  Fee  (per  person,  per  site— one  day)*  « (each  ad- 
ditional day  is  billed  at  $450  per  day). 

Office  Audit  Fee*  

Staff  Costs  Fee  (per  day)  ^ 

4,300 

2.450 

400 
400 

I  ate  Payment  Fee  

50 

Notes: 

^  Only  NRTL  applicants  must  pay  trie  Initial  Application  Fee.  These  fees  must  be  included  with  the  application. 

2  An  NRTL  must  pay  tfie  Expaiision  Application  Fee  for  each  request  to  expand  its  recognition.  An  NRTL  must  pay  the  Renewal  Application 
Fee  for  its  initial  renewal  request  or  for  any  notification  to  certify  its  continuing  compliance.  These  fees  must  be  included  with  the  application. 

3  An  NRTL  applicant  must  pay  tfie  first  day  and  the  additional  day  Assessment  Fees.  These  fees  must  be  included  with  the  application.  For  ex- 
pansion and  renewal  applications,  OSHA  will  bill  the  NRTL  for  the  appropriate  Assessment  Fees  If  an  assessment  is  necessary.  The  NRTL  must 
pay  the  fee  before  OSHA  commences  any  assessment  activities. 

*Ttie  appropriate  supplemental  fee  must  be  included  for  sites  located  outside  the  48  contiguous  U.S.  states  (see  Supplenriental  Travel  Costs 
table).  OSHA  will  assess  actual  travel  costs  and  actual  number  of  assessment  days  in  the  bill  mentioned  in  note  5.  See  note  8  for  possible  re- 
fund of  Assessment  Fees. 

5  OSHA  will  bill  NRTL  applicants  and  NRTLs  for  the  Review  and  Evaluation  and  the  appropriate  Final  Report/Register  Notice  Fees  at  the  time 
it  publishes  the  preliminary  Federal  Register  notice.  OSHA  will  cancel  applications  If  payment  is  not  received  when  due. 

*OSHA  will  bill  the  NRiL  annually  for  the  audit  fee  (on-site  or  office,  as  deemed  necessary)  and  will  include  the  appropriate  supplemental  fee 
for  sites  located  outside  the  48  contiguous  U.S.  states  (see  Supplemental  Travel  Costs  table).  OSHA  will  revoke  the  NRTL's  recognition  for  fail- 
ure to  pay  an  audit  fee.  OSHA  will  assess  actual  travel  costs  after  any  on-site  audit. 

'Current  estimated  equivalent  staff  costs  per  hour =$49. 

B  Refund  of  Fees:  Except  for  the  Assessment  and  On-site  Audit  Fees.  OSHA  will  not  refund  any  fees  after  it  receives  payment.  Assessment 
and  On-site  Audit  Fees  will  be  refunded  as  follows: 

Refund =100%  of  Assessment  Fee  paid,  for  withdrawn  applications,  if  preparation  for  on-site  not  started,  or  OSHA  does  not  perform  assess- 
ment. 

Refund  =  1 00%  of  Assessment  Fee  paid  less  Staff  Costs  Fee,  for  withdrawn  applications  if  only  preparation  for  on-site  started. 

Refund  =  0%  of  Assessment  Fee  paid,  if  travel  for  on-site  visit  commences 

Refund  =  100%  of  On-site  Audit  Fee  paid,  if  OSHA  does  not  perform  audit  (even  if  preparation  for  on-site  started). 

Refund  =  0%  of  On-site  Audit  Fee  paid,  if  travel  for  on-site  visit  commences. 

*  Applicants  must  pay  the  application  fees  in  effect  on  the  date  It  submits  the  application.  NRTLs  must  pay  the  audit  fee  in  effect  on  the  date 
OSHA  serKls  the  bill  for  the  audit.  [Note:  for  the  initial  fee  schedule,  any  pending  application  (i.e.,  an  application  that  OSHA  has  not  yet  com- 
pleted processing)  on  this  effective  date  will  be  subject  to  the  fees  for  the  activities  that  OSHA  has  not  yet  commenced.] 


The  fee  schedule  shows  the  current 
activities  for  which  OSHA  plans  to 
charge  fees.  However,  the  Agency  may 
find,  after  it  has  gained  experience 
charging  the  fees  or  based  upon 
suggestions  it  receives,  that  it  may  be 
better  to  further  break  down  or  even 
combine  some  fee  categories.  OSHA 
would  give  the  public  an  opportunity  to 
comment  on  any  such  changes. 
However,  these  changes  would  merely 
reapportion  costs  or  further  detail  the 
fees;  they  would  not  apply  to  different 
services  than  those  described  in  this 
proposed  rule.  In  evaluating  any 
changes  to  a  fee  schedule,  OSHA  woiUd 
also  consider  the  following  in 
determining  the  fees  it  needs  to  charge 
for  its  services:  (1)  actual  expenditiues 
(direct  and  indirect)  of  the  most  recently 
completed  government  fiscal  year  for 
rendering  the  services  for  which  fees 
wiU  be  charged,  and  (2)  estimated  costs 
(direct  and  indirect)  of  the  upcoming 
government  fiscal  year  for  rendering  the 
services  for  which  fees  will  be  charged. 


OSHA  proposes  that  an  organization 
applying  for  either  an  initial  NRTL 
cecognition  or  a  renewal  must  include 
the  application  fee  and  on-site  review 
("assessment")  fee  with  the  application. 
Applications  received  solely  for  an 
expansion  of  NRTL  recognition  would 
include  only  the  application  fee.  OSHA 
would  bill  the  NRTL  for  the  assessment 
fee  if  it  must  perform  an  on-site  review 
for  the  expansion  request.  The  Agency 
woidd  not  perform  the  review  until  it 
receives  the  assessment  fee.  This  would 
ensure  that  OSHA's  costs  will  be 
reimbursed,  regardless  of  how  the 
application  process  turns  out.  If  an 
applicant  withdraws  its  application 
prior  to  commencement  of  on-site 
assessment  activities,  the  Agency  would 
refund  any  on-site  assessment  fee  it  has 
collected.  However,  if  OSHA  has 
commenced  preparation  for  the  on-site 
visits,  it  would  refund  only  a  portion  of 
the  assessment  fee.  The  amount 
refunded  would  equal  the  assessment 
fee  collected  less  the  daily  assessor  rate 
(currently,  8  hours  x  $49/hr,  rounded  to 


$400  in  the  fee  schedule).  The  Agency 
would  not  refund  the  assessment  fee  if 
the  on-site  visit  had  conunenced.  Also, 
OSHA  would  bill  the  organization  for 
the  balance  of  the  fees  at  the  time  of 
publication  of  the  initial  Federal 
Register  notice. 

The  following  is  a  description  of  the 
tasks  and  functions  currently  covered  by 
each  type  of  fee  category,  e.g., 
application  fees,  and  the  basis  used  to 
charge  each  fee. 

Application  Fees:  This  fee  would 
reflect  the  technical  work  performed  by 
office  and  field  staff  in  reviewing 
application  documents  to  determine 
whether  an  applicant  submitted 
complete  and  adequate  information.  The 
application  review  does  not  include  a 
review  of  the  test  standards  requested, 
which  is  reflected  in  the  review  and 
evaluation  fee.  Application  fees  would 
be  based  on  average  costs  per  type  of 
application.  OSHA  plans  to  use  average 
costs  since  the  amoimt  of  time  spent  on 
the  application  review  does  not  vary 
greatly  by  type  of  application.  This  is 
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Fee  Amount 


il  Application 
ilication. 
ition.  For  ex- 
!  NRTL  must 


s  at  the  time 

ilemental  fee 
lition  for  feiil- 


Assessment 
fomi  assess- 


on  the  date 
not  yet  corn- 


based  (^n  the  premise  that  the  number 
and  type  of  dociunents  submitted  will 
geneially  be  the  same  for  a  given  type 
of  api^^cation.  Experience  has  shown 
that  ni^st  applicants  follow  the 
application  guide  that  OSHA  provides 
to  them. 

Ass$psment  Fees:  This  fee  would  be 
different  for  initial  and  for  expansion  or 
renewal  applications.  It  is  based  on  the 
number  of  days  for  staff  preparatory  and 
on-site  work  and  related  travel.  Three 
types  bif  fees  are  shown,  and  each  one 
would  |be  charged  per  site  and  per 
persoB|  The  two  fees  for  the  first  day 
reflect  time  for  office  preparation,  time 
at  the  applicant's  facility,  and  an 
amount  to  cover  travel  in  the  48 
contiguous  states.  A  supplemental  travel 
amount  (to  be  included  with  the  fee 
schedpile)  would  be  assessed  for  travel 
outside  this  area.  These  travel  amoujits 
are  only  estimates  for  piuposes  of 
submitting  the  initial  fees.  The 
appliq^t  or  NRTL  would  be  billed 
actual!  expenses,  based  on  government 
per  di^  and  travel  fares.  Any 
differ^ice  between  actual  travel 
expenses  and  the  travel  amotmts  in  the 
fee  schedule  will  be  reflected  in  the 
final  bill  or  refund  sent  to  the  applicant 
orNRTO.. 

Similar  to  the  application  fee,  the 
office  preparation  time  generally 
invol\^s  the  same  types  of  activities. 
Actual  itime  at  the  facility  may  vary,  but 
the  stiilf  devote  at  least  a  full  day  for 
traveliiiig  and  for  performing  the  on-site 
work,  fthe  fee  for  the  additional  day 
reflects  time  spent  at  the  facility  and  an 
amouiii  for  one  day's  room  and  board. 

Revi0w  and  Evaluation  Fee:  This  fee 
would  be  charged  per  test  standard 
(whicl^lis  part  of  an  applicant's 
proposed  scope  of  recognition).  The  fee 
reflectBl  the  fact  that  staff  time  spent  in 
the  of^ce  review  of  an  application 
varies  [plainly  in  accordance  vsrith  the 
number  of  test  standards  requested  by 
the  appjlicant.  The  fee  would  be  based 
on  thelestimated  time  necessary  to 
review  each  standard  to  determine 
whether  it  is  "appropriate,"  as  defined 
in  29  CFR  1910.7,  and  whether  it  covers 
equipifcjent  for  which  OSHA  mandates 
certification  by  an  NRTL.  The  fee  also 
covers!  time  to  determine  the  current 
designation  and  status  (i.e.,  active  or 
withdi^wn)  of  a  test  standard  by 
reviewjiiig  current  directories  of  the 
applic^le  test  standard  organization. 
Furtheinnore,  it  includes  time  spent 
discussing  the  results  of  the  application 
review  With  the  applicant.  The  actual 
time  si)ent  will  vary  depending  on 
whethef  an  applicant  requests  test 
standanls  that  have  previously  been 
approved  for  other  NRTLs.  The  current 


estimated  average  review  time  per 
standard  is  one  hour. 

Final  Report/Register  Notice  Fees: 
Each  of  these  fees  wotild  be  charged  per 
application.  The  fee  would  reflect  the 
staff  time  to  prepare  the  report  of  the  on- 
site  review  (i.e.,  assessment)  of  an 
applicant's  or  an  NRTL's  facility.  The 
fee  also  reflects  the  time  spent  making 
the  final  evaluation  of  an  application, 
preparing  the  required  Federal  Register 
notices,  and  responding  to  comments 
received  due  to  the  preliminary  finding 
notice.  These  fees  are  based  on  average 
costs  per  type  of  application,  since  the 
type  and  content  of  documents  prepared 
are  generally  the  same  for  each  type  of 
applicant. 

Audit  (Post-Recognition  Review)  Fees: 
These  fees  would  reflect  the  time  for 
office  preparation,  time  at  the  facility 
and  travel,  and  time  to  prepare  the  audit 
report  of  the  on-site  audit.  A  separate 
fee  is  showm  for  an  office  audit 
conducted  in  lieu  of  an  actual  visit. 
Each  fee  is  per  site  and  does  not 
generally  vary  for  the  same  reasons 
described  for  the  assessment  fee  and 
because  the  audit  is  generally  hmited  to 
one  day.  As  previously  described,  the 
audit  fee  would  include  amounts  for 
travel,  and,  similar  to  assessments, 
OSHA  will  bill  the  NRTL  for  actual 
travel  expenses. 

Miscellaneous  Fees:  The  sample  fee 
Schedule  only  shows  the  average  cost 
for  one  full  day  of  staff  time.  OSHA 
would  use  this  fee  primarily  in  cases  of 
refunding  the  assessment  fee.  OSHA 
will  also  charge  a  fee  for  late  payment 
of  the  annual  audit  fee. 

The  amount  for  the  late  fee  is  based 
on  1  hoiu  of  staff  time. 

VI.  Reduction  of  Public  Comment 
Period 

OSHA  proposes  to  amend  provisions 
in  Appendix  A  to  29  CFR  1910.7  to 
reduce  the  60-day  comment  period 
currently  required  for  the  "preliminary" 
Federal  Register  notices.  "Preliminary" 
refers  to  the  first  of  the  two  notices  that 
OSHA  must  publish  to  initially 
recognize  an  organization  as  an  NRTL, 
or  to  expand  or  renew  an  NRTL's 
recognition.  The  notice  is  termed 
preliminary  since  it  annoimces  OSHA's 
"preliminary  finding"  on  an  initial, 
expansion,  or  renewal  application.  In 
recent  years,  OSHA  has  received  few  or 
no  comments  on  the  preliminary 
notices.  The  few  comments  received, 
even  when  substantive,  could  have  been 
prepared  and  submitted  in  much  less 
than  60  days. 

Regarding  expansions,  NRTLs  must 
routinely  adopt  new  test  standards  for 
the  products  tiiat  are  urithin  their  testing 
and  certification  capability.  Many  of  the 


new  test  standards  include  new  or 
additional  tests  to  meet  new  or  revised 
national  or  international  safety  criteria 
or  requirements,  and  supersede  those 
for  which  OSHA  has  already  recognized 
the  NRTL.  As  a  result,  the  NRTL  must 
often  apply  to  OSHA  to  "expand"  its 
recognition  as  an  NRTL  to  enable  it  to 
use  those  new  test  standards.  While  the 
NRTL  may  "expand"  its  recognition 
primarily  to  attain  or  maintain  an 
economic  benefit,  timely  recognition  of 
those  new  test  standards  for  the  NRTL 
could  also  affect  safety  in  the 
workplace.  The  shorter  periods  would 
speed  up  approval  of  those  expansions. 

Also  in  support  of  the  shorter  periods. 
Federal  Register  notices  are  currentiy 
accessible  to  the  public  through  the 
Office  of  the  Federal  Register  web  site 
on  the  day  they  are  published.  Given  the 
rapid  telecommunication  (e.g.,  Internet, 
electronic  mail,  fax)  capabilities  that 
now  exist  throughout  the  world, 
comments  or  requests  for  an  extension 
of  the  comment  period  can  be  filed  in 
much  less  time  than  60  days.  Therefore, 
OSHA  proposes  to  amend  the 
provisions  in  Appendix  A  to  provide  a 
"30-day  comment  period  for  applications 
for  initial  recognitions  as  an  NRTL.  This 
period  is  consistent  with  that  provided 
for  the  Agency's  rulemaking  notices. 

OSHA  also  proposes  to  amend 
Appendix  A  to  provide  a  15-day 
comment  period  for  requests  by  an 
NRTL  for  expansion  or  renewal  of  its 
recognition.  The  shorter  period  reflects 
the  nature  and  scope  of  the  Agency's 
evaluation  of  these  requests  and  the 
anticipated  issues  that  such  requests 
will  present  to  anyone  who  believes  that 
the  NRTL's  request  affects  them.  OSHA 
does  not  view  either  of  the  shorter 
periods  as  a  way  to  limit  comments, 
since  reviewers  of  the  notice  can  always 
request  an  extension  of  the  comment 
period  if  they  need  more  time  for 
presenting  any  comments.  OSHA  will 
include  a  statement  regarding  such 
extensions  in  the  preliminary  notices. 

Vn.  Preliminary  Economic  Analysis 

Executive  Order  12866  and  the 
Regtdatory  Flexibility  Act  require 
Federal  agencies  to  analyze  the  cost,  and 
other  consequences  and  impacts,  of 
proposed  and  final  rules.  Consistent 
with  these  requirements,  OSHA  has 
prepared  this  preliminary  economic 
analysis  to  accompany  a  proposal  by 
OSHA  that  would  allow  the  Department 
of  Labor  to  charge  and  retain  fees  for 
services  provided  to  Nationally 
Recognized  Testing  Laboratories 
(NRTLs).  The  analysis  includes  a 
description  of  the  industry,  an 
estimation  of  the  costs  of  compliance, 
and  an  evaluation  of  the  economic  and 
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other  impacts  of  the  proposed  rule  on 
firms  in  this  sector.  The  analysis  also 
examines  the  costs  and  impacts  of  the 
proposal  on  affected  small  entities,  as 
de&ied  by  the  Small  Business 
Administration. 

Affected  Industry 

The  standards  adopted  and  mandated 
in  OSHA  regulations  stipulate  that 
certain  equipment  and  materials  used  in 
the  workplace  meet  minimimi  criteria 
for  performance  or  safety,  hi  29  CFR 
Parts  1910  (governing  hazards  in  general 
industry)  and  1926  (governing  hazards 
in  the  construction  industry),  there  are 
more  than  160  paragraphs  that  require 
certain  equipment  to  be  either  safety 
tested,  listed,  or  approved  iu  order  for 
that  equipment  to  be  used  in  the 
workplace.  Table  1  provides  a  listing  of 
the  types  of  equipment  that  require 
testing,  listing  or  approval  by  NRTLs. 
The  requirements  to  test,  Ust  or  approve 
equipment  are  necessary  to  ensure  that 
employees  use  appropriate  safe 
equipment  ^.  Although  it  is  ultimately 
th(B  employer's  responsibility  to  provide 
safe  equipment,  few,  if  any,  have  the 
technical  capabilities  to  test  items  such 
as  electrical  conductors  and  equipment, 
the  fire  resistance  properties  of 
materials,  the  lifting  capacity  of  scafibld 
hoists,  etc.,  for  safety. 

Table  1.  Categories  of  Equipment/Materials 
Required  by  Various  Provisions  in  OSHA's 
Standards  to  Be  CertiHed  by  an  NRTL. 

Electrical  Ckinductors  or  Equipment 

•  Automatic  Sprinkler  Systems 

•  Fixed  Extinguishing  Systems  (Dry 
chemical,  water  spray,  foam  or  gaseous 
agents) 

•  Fixed  Extinguishing  Systems  Components 
and  Agents 

•  Portable  Fire  Extinguishers 

•  Automatic  Fire  Detection  Devices  and 
Equipment 

•  Employee  Alarm  Systems 

•  Self-Closing  Fire  Doors 

•  Fire  (B)  Doors 

•  Windows  (Frames) 

•  Heat  Actuated  (Closing)  Devices  (Dip 
Tanks) 

•  Exit  Components 

•  Spray  Booth  Overspray  Filters 


'  A  substantial  amount  of  equipment  tested  is 
used  in  situations  other  than  those  in  which  OSHA 
has  sole  interest.  As  one  example,  electrical 
conductors  and  equipment  installed  in  buildings 
must  conform  with  the  state  and  local  building 
code,  the  National  Electrical  Code,  and  any 
requirements  established  by  the  property  insurer.  In 
addition,  manufocturers  have  products  examined  by 
testing  laboratories  in  order  to  meet  the  demands 
of  their  product  liability  insurers  as  well  as  to 
improve  the  product.  Thus,  OSHA  is  not  the  only 
organization  concerned  about  the  safety  of  many  of 
these  products. 


•  Flame  Arresters,  Check  Valves,  Hoses 
(Transfer  Stations),  Portable  Tanks,  and 
Safety  Cans — Flammable  Combustible 
Liquids) 

•  Pumps  and  Self-Closing  Faucets  (for 
Dispensing  Class  1  Liquids) 

•  Flexible  Connectors  (Piping,  Valves, 
Fittings) 

•  Service  Station  Dispensing  Units 
(Automotive,  Marine) 

•  Mechanical  or  Gravity  Ventilation  Systems 
(Automotive  Service  Station  Dispensing 
Area) 

•  Automotive  Service  Station  Latch — Open 
Etevices  for  Dispensing  Units 

•  New  Commercial  and  Industrial  LPG 
Consuming  Appliances 

•  Flexible  Connectors  (Piping,  Valves, 
Fittings)— LPG 

•  Powered  Industrial  Truck  LPG  Conversion 
F.quipment 

•  LPG  Storage  and  Handling  Systems  (DOT 
Containers,  Cylinders) 

•  Automatic  Shut-off  Devices  (Portable  LPG 
Heaters  Including  Sedamanders) 

•  LPG  container  assemblies  (non-DOT)  for 
interchangeable  installation  above  or  under 
ground. 

•  Fixed  electrostatic  apparatus  and  devices 
(coating  operations). 

•  Electrostatic  hand  spray  apparatus  and 
devices, 

•  Electrostatic  fluidized  beds  and  associated 
equipment. 

•  Each  appurtenance  (e.g.,  pumps, 
compressors,  safety  relief  devices,  liquid- 
level  gauging  devices,  valves  and  pressure 
gauges)  in  storage  and  handling  of 
anhydrous  ammonia. 

•  Gasoline,  LPG,  diesel,  or  electrically 
powered  industrial  trucks  used  in 
hazardous  atmospheres. 

•  Acetylene  apparatus  (torches,  regulators  or 
pressure-reducing  valves,  generators 
[stationary  and  portable],  manifolds). 

•  Acetylene  generator  compressors  or  booster 
systems. 

•  Acetylene  piping  protective  devices. 

•  Manifolds  (fuel  gas  or  oxygen) — separately 
for  each  comfKinent  part  or  as  assembled 
units. 

•  Scaffolding  and  power  or  manually 
operated  units  of  single-point  adjustable 
suspension  scaffolds. 

•  Hoisting  machine  and  supports  (Stone 
setters'  adjustable  multiple-point 
suspension  scaffold). 

•  Hoisting  machines  (Two-point  suspension; 
Masons'  adjustable  multiple-point 
suspension  scaffold). 

Source:  U.S.  Department  of  Labor,  OSHA, 
Office  of  Regulatory  Analysis,  1997. 

A  product  testing  lab  tests  equipment 
in  accordance  with  test  criteria,  such  as 
those  standards  established  by 
Underwriters  Laboratories  (UL),  Factory 
Mutual  Research  Corporation  (FMRC), 
the  American  National  Standards 
Institute  (ANSI),  or  the  American 
Society  for  Testing  and  Materials 
(ASTM).  These  standards  typically 


contain  requirements  concerning  the 
design  specifications  of  the  equipment, 
the  specific  physical  tests  to  be 
performed,  the  criteria  for  passing  these 
tests,  etc.  The  development  of  a  product 
test  standard  for  a  particular  type  of 
product  is  a  deliberate,  lengthy,  and 
expensive  process  that  involves  a  team 
of  engineers  and  scientists.  In  addition, 
test  standard  development  is  a  dynamic 
process  in  which  test  standards  are 
constantly  revised.  For  example,  UL 
generally  reviews  each  of  its  test 
standards  at  least  once  every  3  years. 
Further,  at  any  point  in  time,  between 
10  and  20  percent  of  the  UL  test 
standards  have  been  changed  during  the 
preceding  6  months.  In  light  of  this 
effort  and  expense,  ver>'  few 
organizations  develop,  their  own 
product  test  standards. 

Independent  testing  labs  are  entities 
that  are  separate  fi-om  any  manufactiirer, 
trade  association,  or  equipment  vendor. 
They  tjrpically  test  a  variety  of  products 
or  substances  within  one  or  more 
general  testing  disciplines  (e.g., 
electrical,  thermal,  mechanical)  for 
many  clients,  such  as  manufactiu-ers, 
trade  associations,  physicians,  and  state 
agencies.  Most  of  the  smaUer  labs 
specialize  in  testing  specific  types  of    . 
products  within  one  or  two  general 
testing  disciplines.  Even  the  larger 
testing  labs  tend  to  specialize  within 
one  or  two  general  testing  disciplines 
and  do  not  test  every  type  of  product 
within  a  general  testing  discipline. 

According  to  the  1992  Census,  there 
are  approximately  4,704  independent 
testing  labs  in  the  United  States,  of 
which  4,540  are  profit  making  and  164 
are  not-for-profit  (see  Table  2).  Of  the 
4,704  testing  labs,  1,776  perform 
chemical  or  biological  testing  ^  and 
about  2,928  concentrate  on  product 
testing  [1].  The  second  category  of 
testing  labs  performs  such  types  of  tests 
as  electrical  resistance  or  capacity,  fire 
resistance  of  materials,  materials 
strength,  acoustic  and  vibration  testing, 
etc.  Some  of  these  testing  labs  will  be 
affected  by  the  proposed  rule.  Total 
combined  receipts  for  taxable  and  non- 
taxable establishments  were  $5.13 
billion  in  1992.  Not-for-profit 
establishments  represent  3.4  percent  of 
the  total  number  of  testing 
establishments  and  7.2  percent  of  total 
revenues. 


'  Biological  and  chemical  testing  labs  perform 
such  tests  as  chemical  composition  of  substances, 
blood  tests,  etc.,  and  would  not  be  affected  by  the 
proposed  rule. 
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Tabl€  2.— Characteristics  of  Testing  Laboratories 


Taxabid  Establishments 

Non-TBKable  Establishments 


Number  of 
timis 


3.513 
-135 


Number  of 
establish- 
ments 


4.540 
164 


Number  of 
employees 


70.462 
6,256 


Total  re- 
ceipts ($ 
million) 


$4,764 
371 


Percent  re- 
ceipts" from 
testing 


94.47 
90.13 


Sourte:  US  Department  of  Commerce.  1992  Census  of  Service  Industries.  SC92-S-1.  February  1995 
(a)  Calculated  based  on  the  ratio  of  non-taxable  firms  to  establishments  in  SIC  873. 

b)  «her  sources  of  receipts  for  taxable  and  non-taxable  labs  include  physical  or  biological  research  and  development,  erxjineerina  consultino 
1  ru*tgn,  and  contritxjtior^  (tax-exempt  labs  only).  r-  »■  »  » 


anddei 


By  1)992,  the  testing  industry 
increased  by  40  percent,  from  a  total  of 
3,458  testing  labs  in  1987;  there  are 
several  reasons  for  this  growrth.  First,  as 
technillogy  g^ws  more  complex,  fewer 
personnel  within  the  equipment 
manutfkcturiiig  urganizalion  have  the 
technical  expertise  to  certify  the  quality 
of  the  ^nished  product,  i.e.,  fewer 
peoplia  in  a  given  organization  have  the 
ability  to  perform  the  overall  product 
certifloation  function.  Product  testing 
laboratories  can  help  to  provide  this 
quality  assurance  function.  Second,  the 
increase  in  product  liability  suits  has 
encouraged  manufacturers  to  take 
additional  steps  to  verify  the  safety 
characteristics  of  their  products.  Third, 
more  information  is  now  being  sought 
on  product  toxicity  [2]. 

Th^  testing  industry  employs  76,718 
workets.  Small  establishments  with  one 
to  nine  employees  represent  3,002 
establjishments  (64  percent  of  all 
establishments),  but  collectively  employ 
only  ii,095  employees  (14  percent  of  all 
eimployees). 

The  proposed  rule  contains 
requiirements  for  the  payment  of  fees  for 
servioas  provided  by  OSHA  to  the 
NRTLjsl  The  two  distinct  groups  of 
testing  labs  that  will  be  affected  by  the 
propo$ed  rule  are:  (1)  testing  labs  that 
will  s^k  acceptance  by  OSHA  as 
"natioiially  recognized  testing  labs"  for 
particular  types  of  equipment  testing, 
listing,  and  approval  required  under 
Part  1910.7,  and  (2)  existing  NRTLs 
wishi|ig  to  retain  their  eligibility  for 
testincjand  certification  of  workplace 
equipment  and/or  to  expand  their  NRTL 
prog^w.  Testing  labs  that  do  not  seek 
OSHA  acceptance  wall  not  be  affected 
by  the  proposed  rule  and  will,  therefore, 
inau"  Qo  costs  of  compliance. 

In  1098,  there  were  17  testing 
laboraltOries  that  had  NRTL  status  and 
that  o^rated  40  testing  facilities  (sites). 
Table ]3  lists  the  laboratories  and  the 
numb^^  of  sites  for  these  labs.  Both 
domestic  and  foreign  testing  laboratories 
may  be  affected  by  this  proposal.  The 
Canacban  Standards  Association  (CSA) 
is  a  product  testing  lab  that  is  Canadian- 
owned  iand  operated  and  is  the  only 
foreig]^  testing  lab  that  has,  to  any 


significant  degree,  entered  the  American 
product  safety  testing  market.  CSA 
certification  is  accepted  by  some  state 
and  local  building  code  authorities. 

Table  3.— Nationally  Recognized 
Testing  Laboratories  (NRTLS) 


Testing  lat>oratory 

Number  of 
sites 

1 .  American  Gas  Association 
Laboratories  (AGA)  „ 

2.  Applied  Research  Labora- 
tories (ARL)  

2 
1 

3.  Canadian  Standards 
Assocaition  (CSA) 

6 

4.  Communication  Certification 
Lat>oratory  (CCL)  

i 

5.  Detroit  Testing  LalX)ratory 
(DTL)  „ 

6.  Electro-Test.  Inc.  (ETI) 

7.  Entela.  Inc.  (ENT) 

8.  Factory  Mutual  Research 
Corporation  (FM) 

1 
2 
2 

2 

9.  Intertek  Testing  Services 
NA.  Inc.  (ITS)  

10.  MET  Laboratories  (MET) .... 

1 1 .  National  Technical  Systems 

12.  NSF  International  

8 

1 
1 
1 

13.  SGS  U.S.  Testing  Co.,  Inc. 
(SGS)  

14.  Southwest  Research  Insti- 
tute (SwRI)  

2 
1 

15.  TUV  Rheinland  of  North 
America.  Inc.  (TUV)  

16.  Unden*friters  Laboratories 
(UL)  

1 

7 

17.  Wyle  Laboratories.  Inc. 

(WL)  

TOTAL 

1 
40 

Source:  US  Department  of  Labor.  OSHA. 
Office  of  Regulatory  Analysis.  1998. 

Costs 

This  section  presents  preliminary 
estimates  of  the  costs  that  Mill  be 
inciured  by  firms  to  come  into 
compliance  with  the  proposed  rule  for 
NRTL  fees.  These  costs  do  not  represent 
new  costs  to  the  economy;  instead,  they, 
represent  a  new  method  of  paying  for 
the  costs  of  the  NRTL  certification 
program.  Today,  these  costs  are  paid  by 
taxpayers  as  part  of  OSHA's  budget. 
This  proposal  would  transfer  the 
payment  of  these  costs  to  the  NRTLs 
themselves  and  NRTL  applicants.  OSHA 
welcomes  comments  on  the  preliminary 


costs  presented  and  assumptions  used 
in  this  Preliminary  Economic  Analysis. 

Testing  laboratories  participating  in 
the  OSHA  program  will  be  subject  to 
costs  for  two  types  of  services:  (1) 
application  processing  for  the  initial 
recognition  of  an  organization,  and  for 
expansion  and  renewal  of  an  existing 
NRTL's  recognition;  and  (2)  audits 
(pj^t-recognition  reviews),  which 
enable  the  NRTL  to  maintain  its 
recognition  from  OSHA.  The  fees  for 
these  services  are  based  on  the  actual 
cost  of  the  service  rendered  and  wrill 
thus  vary  by  circumstances.  Table  A, 
previously  shown  in  Part  in  of  this 
notice,  shows  the  elements  of  the  fee 
structure  and  a  sample  fee  schedule. 
The  activities  covered  by  each  category 
of  fees  are  explained  in  detail  in  that 
part. 

OSHA  relied  on  a  review  of  the  NRTL 
application  information  from  1988  to 
1996  to  develop  estimates  on  the  annual 
nuinber  of  new  applicants,  and  ^ 

expansion  and  renewal  requests.  On 
average,  OSHA  receives  about  3  initial 
applications  for  NRTLs  and  3 
applications  for  renewal,  and  7 
applications  for  expansions  on  an 
annual  basis. 

OSHA  expects  to  receive  several 
NRTL  application  requests  from  foreign- 
based  testing  laboratories  as  a  result  of 
a  Mutual  Recognition  Agreement  (MRA) 
between  the  United  States  and  the 
European  Union  (EU).  Through  the 
MRA,  foreign  labs  located  in  the  EU  that 
apply  for  and  are  recognized  as  NRTLs 
can  perform  the  same  activities  as  US 
based  NRTLs.  The  fees  proposed  by 
OSHA  will  ensiue  that  US  taxpayers  are 
not  subsidizing  foreign  businesses.  At 
this  time,  there  is  insufficient 
information  to  quantify  the  niunber  of 
foreign  labs  that  may  apply  for  NRTL 
status  and  their  fut\u«  costs  of 
compliance  for  these  labs. 

OSHA  estimates  that  labs  will  require 
approximately  0.5  hoiu^  of  an 
accoimtant's  time  to  estimate  OSHA- 
related  activities  and  to  process 
payment.  Employee  wages  are  based  on 
the  Bureau  of  Labor  Statistics  estimate 
of  total  employee  compensation  for  the 
professional  specialty  of  S30.17  per 
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hour  [3].  These  costs  and  the  estimated 
fee  costs  are  shown  combined  in  Table 
5. 

Estimates  of  the  total  cost  of  full 
compliance  with  the  requirements  of  the 
proposed  NRTL  fee  rule  are  presented  in 
Table  4.  This  table  also  shows  O^HA's 
estimates  of  the  average  fee  for  each 


type  of  service  costs,  as  well  as  a  current 
estimate  of  total  annual  fee  collections. 
Total  estimated  costs  for  the  testing 
laboratory  industry  would  amount  to 
about  $240,000  annually.  OSHA 
estimates  that  initial  recognitions  will 
cost  an  average  of  $20,423  per 


establishment,  expansions  of 
recognition  application  will  cost  an 
average  of  $7,820  per  establishment, 
renewals  of  recognition  will  cost  an 
average  of  $8,641  per  establishment,  and 
aimual  audits  will  cost  an  average  of 
$2,436  per  establishment. 


Table  4.— Summary  of  Total  Estimated  Fee  Collection  by  Category 


Category 


Initial  Recognition  Applications 

Expansion  of  Recognition  Applications  

Renewal  of  Recognition  Applications 

Annual  Site  Visits  (Audits) 

Total 

Source:  Office  of  Technical  Programs  and  Coordination  Activities.  1999. 


Average 
cost  per  ap- 
plication or 
audtt 


$20,423 
7.820 
8,641 
2.436 


Est  No.  per 
year 


3 

7 

3 

40 


Estimated 
fee  collec- 
tion 


$61,269 
54,739 
25,924 
97.432 


239,364 


increi  ike  th 


Economic  Impacts 

OSHA  assessed  the  potential 
economic  impacts  of  the  costs  of 
compliance  with  the  proposed  standard 
for  NRTL  fees  and  has  preliminarily 
determined  that  the  standard  is 
economically  feasible  for  firms  in  this 
industry.  The  proposal  would  have  the 
advantage  of  encouraging  economic 
efficiency  by  pricing  the  service  of  the 
NRTL  program  rather  than  providing  the 
service  for  free.  As  mentioned  above, 
the  cost  of  the  NRTL  program  is 
currently  borne  by  taxpayers  through 
OSHA's  budget.  This  proposal  woidd 
transfer  the  payment  of  some  of  these 
costs  to  firms  receiving  the  service  bom 
OSHA. 

To  determine  whether  the  proposed 
rule's  projected  costs  of  compliance 
would  raise  issues  of  economic 


feasibility  for  the  affected  industry,  i.e., 
would  adversely  alter  the  competitive 
structiue  of  the  industry,  OSHA 
developed  quantitative  estimates  of  the 
economic  impact  of  the  proposed  rule 
on  establishments  in  the  affected 
industry,  and  thus  on  the  17  firms 
already  recognized  as  NRTLs.  In  this 
analysis,  compliance  costs  are  compared 
with  industry  revenues  and  profits. 
Estimates  of  compliance  costs  are 
compared  vrith  estimates  of  annual 
revenues  based  on  data  from  the  U.S. 
Department  of  Commerce,  Bureau  of  the 
Census,  "Table  3:  United  States— The 
Nimiber  and  Percent  of  Firms, 
Establishments,  Emplojrment,  Annual 
Payroll,  and  Estimated  Receipts  by 
Industry  and  Employment  Size  for 
1993,"  while  estimates  of  pre-tax  profits 
for  most  industries  are  based  on  data 
fi'om  Robert  Morris  Associates  [3]. 


OSHA  compared  the  baseline 
financial  data  with  total  aimual 
compliance  costs  by  computing 
compliance  costs  as  a  percentage  of 
revenues.  Table  5  shows  compliance 
costs  as  a  percentage  of  sales  and  pre- 
tax profits.  This  table  is  titled  a 
screening  analysis  because  it  simply 
measures  costs  as  a  percentage  of  pre- 
tax profits  and  sales  and  does  not 
predict  impacts  on  these  sales  and  pre- 
tax profits.  The  screening  analysis  is 
used  to  determine  whether  the 
compliance  costs  potentially  associated 
with  the  proposed  NRTL  fee  could  lead 
to  significant  impacts  on  the  affected 
firms.  The  actual  impact  of  the  proposal 
on  the  profits  and  sales  of  firms  will 
depend  on  the  price  elasticity  of 
demand  for  the  services  provided  by  the 
affected  firms. 


Table  5.— Screening  Ai^alysis  to  Identij^y  Possible  Economic  Impacts  of  the  Proposed  NRTL  Fe 


Annual  costs 
of  compliance 

Revenues 
($1000) 

Pre-tax  profits 
($1000)1 

Annualized  costs  of  com- 
pliance as  a  percent  of 

Sales 

Pre-Tax 
Profit 

Tf»5ting  |  ffhofntOHAS  (iSIC  8734) 

$239,825 

$5,547,796 

$316,224 

0.004 

0.08 

Sources:  US  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis,  1998;  Office  of  Technical  Programs  and  Coordination  Activities,  1999. 
US  SmaN  Business  Administration,  Office  of  Advocacy.  Table  3:  US  Establishments,  Employment,  and  Payroll  by  Industry  and  Firm  Size,  1993. 
1  Revenues  do  not  include  foreign  latwratories  sales. 


Price  elasticity  refers  to  the 
relationship  between  the  price  charged 
for  a  product  and  demand  for  that 
product;  that  is,  the  more  elastic  the 
relationship,  the  less  able  a  firm  is  to 
pass  the  costs  of  compliance  through  to 
its  customers  in  the  form  of  a  price 
increase  and  the  more  it  will  have  to 
absorb  the  costs  of  compliance  from  its 


profit.  When  demand  is  inelastic,  firms 
can  absorb  all  the  costs  of  compliance 
simply  by  raising  the  prices  they  charge 
for  the  service:  under  this  scenario, 
profits  are  imtouched.  Where  demand  is 
inelastic,  the  impact  of  compliance  costs 
that  amount  to  1  percent  of  revenues 
would  be  a  1  percent  increase  in  the 
price  of  the  product,  with  no  decline 


either  in  demand  or  in  profits.  Such  a 
situation  would  be  most  likely  when 
there  are  few,  if  any,  substitutes  for  the 
service  offered  by  the  affected 
establishments  and  where  such  services 
account  only  for  a  small  portion  of  the 
income  of  its  consumers.  When  demand 
is  elastic,  firms  cannot  absorb  all  of  the 
costs  simply  by  passing  the  cost 
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increase  through  in  the  fonn  of  a  price 
increase;  instead,  they  must  absorb 
some  ( if  the  increase  from  their  profits. 
In  this  case,  no  increase  in  price  is 
possible,  and  before-tax  profits  would 
be  redticed  by  an  amount  equal  to  the 
costs  of  compliance.  Under  this 
scenano,  if  the  costs  of  compliance  are 
a  largja  percentage  of  the  establishment's 
profitis^  some  establishments  might  be 
force^l  to  close.  This  scenario  is  highly 
unlik^y  to  occur,  however,  because  it 
can  oiiy  arise  when  there  are  other 
services  that  are,  in  the  eyes  of 
consif«iers,  perfect  substitutes  for  the 
servid^s  the  affected  establishments 
proviae.  A  common  intermediate  case 
would  be  a  price  elasticity  of  one.  hi 
this  situation,  if  the  costs  of  compliance 
amount  to  1  percent  of  revenues,  then 
prodifCtion  would  decline  by  1  percent 
and  ptices  would  rise  by  1  percent.  In 
this  c^e,  establishments  remain  in 
busings  and  maintain  the  same  profit 
as  benire  but  would  produce  1  percent 
less  product  or  service.  Consumers 
would  effectively  absorb  the  costs 
r-  through  a  combination  of  increased 
prices  land  reduced  consumption;  this, 
as  the  court  described  in  ADA  v. 
Secretary  of  Labor,  is  the  more  tjrpical 
case. 

As  snown  in  Table  5,  the  impacts 
potentially  imposed  by  the  proposed 
rule  are  not  sizeable  on  the  industry.  On 
average,  annualized  compliance  costs 
woidalamoimt  to  only  0.004  percent  of 
estimated  industry  revenues  and  0.08 
perceDJt  of  estimated  profits.  Even  if  no 
price  ^hcrease  were  possible,  a  0.08 
percenk  decline  in  profits  would  not 
threaten  the  viability  of  the  industry. 
These  impacts  are  overestimated  since 
the  revienues  do  not  include  foreign 
organl^tion  revenues.  Thus,  the 
propo|5|ed  rule  is  preliminarily 
detenixined  to  be  economically  feasible 
for  aSeicted  laboratories. 

As  previously  noted,  OSHA  has 
recei^^  a  comment  bova.  a 
"stakMolder"  that  stated  the  proposed 
fees  wpuld  have  a  significant  impact  on 
the  mahufacturers  who  are  customers  of 
NRTLJ Services  (Ex.  2-19].  However, 
they  4ild  not  present  any  information  or 
evidence  of  such  impacts.  Testing  fees 
are  mlilor  costs  compared  with  the 
product's  development  and 
manufacturing  costs.  The  price  of 
testing  jentails  not  only  the  charges  for 
the  dlMct  testing  service,  but  also  the 
length  of  time  taken  by  the  testing 
process.  In  other  words,  the  time  spent 
by  thei  manufacturer  waiting  for  the 
produ^  to  be  tested  is  time  during 
whicli^  the  product  is  not  being  sold  and 
the  mtiiu&cturer  is  not  receiving  the 
incom  e  necessary  to  offset  the  expenses 
of  des  I  [ning  the  product,  establishing  a 


production  line,  etc.  In  addition  to  the 
time  component,  the  market  for  testing 
services  is  highly  competitive  and  the 
price  inelastic  because,  in  general,  the 
price  for  testing  services  is  a  very  small 
component  of  the  overall  costs  of  the 
product.  OSHA  estimated  in  its  Final 
Regulatory  Impact  Analysis  of  the  Final 
Rule  for  29  CFR  Part  1910.  Safety. 
Testing  of  Certification  of  Certain 
Workplace  Equipment  and  Materials 
and  Programs,  that  the  actual  testing, 
listing  and  approval  expenditures  for 
tested  equipment  would  be  between 
0.23  percent  and  0.50  percent  of  the 
value  of  these  products  [2].  Thus,  on 
average,  product  testing  fees  are  a  minor 
component  of  the  cost  of  manufacturing 
equipment  and  will  continue  to  remain 
so  even  after  the  proposed  fees  have 
been  implemented.  OSHA  seeks  more 
information  on  the  impacts  of  the 
proposed  rule  on  manufacturers.  OSHA 
also  seeks  information  on  the  impact  of 
the  proposed  fee  schedule  on  foreign 
testing  laboratories. 

Potential  Economic  Impacts  of  the 
Pmposed  Standard  on  Small  Entities 

This  section  measures  the  potential 
economic  impacts  of  the  proposed 
standard  on  small  entities  in  the 
affected  testing  laboratory  industry  to 
determine  whether  the  proposed 
standard  has  a  significant  impact  on  a 
substantial  number  of  small  firms,  as 
required  by  the  Regulatory  Flexibility 
Act  (as  amended  in  1996).  For  the 
purposes  of  this  analysis.  OSHA  defines 
sm^l  entities  using  the  Small  Business 
Administration's  (SBA)  Table  of  Size 
Standards.  The  SBA  size  standards  for 
for-profit  firms  identify  firms  with  less 
than  $5  million  in  revenues  as  small  in 
the  testing  laboratory  service  sector. 

The  Regulatory  Flexibility  Act 
addresses  impacts  on  "small 
businesses,"  and  "small  not-for-profit 
organizations,"  both  of  which  are 
referred  to  in  this  analysis  as  "small 
entities."  What  constitutes  a  small 
entity  is  defined  by  the  SBA  in  terms  of 
the  nimiber  of  employees  or  annual 
receipts  (unless  odierwise  stated) 
constituting  the  largest  size  that  a  for- 
profit  enterprise  (together  with  its 
affiliates)  may  be  and  still  remain 
eligible  as  a  small  business  for  various 
SBA  and  other  Federal  Government 
programs.  A  "small  organization"  is 
defined  as  any  "not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."  Since  this  definition  would 
include  all  of  the  not-for-profit  entities, 
no  separate  analysis  of  small 
organizations  is  necessary.  OSHA  seeks 
comment  on  the  appropriate  definition 
of  a  small  not-for-profit  entity  for  the 


piupose  of  this  regulatory  flexibility 
analysis. 

The  munber  of  establishments 
operated  by  small  firms  and  the  number 
of  affected  workers  employed  in  small 
firms  are  based  on  Bureau  of  the  Census 
data.*  The  Bureau  of  the  Census  data 
classify  firms  according  to  the  number 
of  workers  employed  by  the  enterprise. 
The  following  employment  size 
classifications  were  used:  1-4,  5-9, 10- 
19.  20-99,  100-499,  500+.  For  each  firm 
size  classification,  data  were  provided 
on  the  total  number  of  firms, 
establishments,  employees  and 
estimated  annual  receipts. 

Based  on  the  SBA  size  category  and 
the  Census  data.  OSHA  has  determined 
that  most  of  the  testing  labs  with  NRTL 
status  are  of  substantial  size  in  terms  of 
both  gross  revenues  and  number  of 
employees.  The  average  revenue  of 
these  firms,  based  on  the  employment 
size  categories  provided  by  the  Census 
data,  is  estimated  to  range  from  $6.9 
million  to  $18.9  million  per  firm. 

The  purpose  of  this  analysis  is  to 
assess  the  impacts  on  business 
organizations  consisting  of  one  or  more 
domestic  establishments  under  common 
ownership  or  control,  without  regard  to 
the  number  of  states  in  which  a  business 
organization  may  be  operating 
establishments.  However,  the  data 
provided  by  the  Census  do  not  include 
the  number  of  enterprises,  but  rather  the 
number  of  firms,  which,  by  the  Census' 
definition,  is  essentially  the  number  of 
states  in  which  an  enterprise  operates 
establishments  in  a  specific  industry. 
Thus,  to  the  extent  that  enterprises 
operate  establishments  in  the  same 
industry  in  multiple  states,  estimates  of 
the  number  of  entities  may  be 
overestimated. 

To  estimate  the  number  of  small 
entities,  average  revenues  per  firm  were 
calculated  in  each  enterprise  size 
category  using  Census  data,  and  size 
categories  where  average  revenues  per 
firm  were  less  than  the  standards  set  by 
SBA  (i.e.,  less  than  $5  million  for  all 
other  firms),  firms  in  those  size 
categories  were  asstuned  to  be  small 
entities.  Table  6  shows  the  estimated 
number  of  small  entities  in  the  industry. 
Only  9  small  businesses  and  1  not-for- 


*  The  Bureau  of  the  Census  defines  a  "Ann"  as 
a  "a  business  organization  consisting  of  one  or  more 
domestic  establishments  in  the  same  state  and 
industry  that  were  specified  under  common 
ownership  or  control,"  and  an  "enterprise"  as  "a 
business  organization  consisting  of  one  or  more 
domestic  establishments  that  were  specified  under 
common  ownership  or  control."  In  other  words,  if, 
for  example,  an  enterprise  with  100  employees 
operates  nursing  homes  in  four  states,  the  Bureau 
of  Census  would  count  this  as  four  firms  in  the 
nursing  home  industry  in  the  100  to  499 
employment  size  classification. 
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profit  entity  are  currently  NRTLs  and 
thus  certain  to  be  afiiected.  However,  the 
proposed  rule  could  potentially  affect 
any  of  the  3,170  small  independent 
testing  laboratories  if  such  entities  wish 
to  become  NRTLs.  About  87  percent  of 
all  independent  testing  laboratories  are 
estimated  to  be  operated  by  small 
entities. 

Table  6  presents  the  results  of  the 
regulatory  flexibility  screening  analysis. 
It  shows  the  estimated  aimual 


compliance  costs  and  economic  impacts 
relative  to  revenues  and  pre-tax  profit 
for  affected  small  entities.  For  testing 
laboratories  seeking  NRTL  status  for  the 
first  time,  the  annual  compliance  cost 
amounts  to  only  0.22  percent  of 
revenues  and  3.90  percent  of  profits  for 
small  entities.  The  analysis  also  shows 
that  for-profit  testing  labs  with  current 
NRTL  status  have  compliance  costs  that 
are  0.25  percent  of  revenues  and  4.36 
percent  of  profits.  For  not-for-profit 


NRTLs,  compliance  costs  represent  0.10 
percent  of  revenues.  Impacts  of  these 
magnitudes  do  not  exceed  the 
thresholds  OSHA  has  established  for 
significant  impacts. 

Thus,  because  this  proposal  will  not 
have  a  significant  impact  on  small 
entities  (as  defined  by  the  SB  A),  OSHA 
certifies  that  this  proposal  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 


TABLE  6.— SCREENING  ANALYSIS  TO  IDENTIFY  POSSIBLE  ECONOMIC  IMPACTS  OF  THE  PROPOSED  NRTL 

FEES  RULE  ON  SMALL  ENTITIES 


Testing  Laboratories  (SIC 

8734). 
Testing  Laboratories  with 
NRTL  Status 

For-Profit  Firms  

Not-Fof-Profit  Firms .. 


Definition  of  small 
entity 


<$5  mition 


<$5  million  ... 
Not-tor-Profit 


Employ- 
ment size 


<100 


<100 
500^ 


Number  of 
smalt  firms 


NA 


Annualized 

cost  per 

firm 


$5,359 


6,000 
18.180 


Average 

revenues 

per  small 

firm 


$2,413,243 


2.413.243 
18,913.183 


Pre-tax 
profits  per 
small  firm 


$137,555 


137.555 


Annualized  costs  of 
compliance  as  a  per- 
cent of 


Sales 
(percent) 


0.22 


0:25 

0.10 


Pre-tax 

profit 

(percent) 


3.90 


4.36 


Source:  US  Department  of  labaor,  OSHA,  Office  of  Regulatory  Analysis.  1998;  Office  of  Technical  Programs  and  Coordination  Activities,  1999. 
US  Small  Business  Administration.  Office  of  advocacy.  Table  3:  US  Establishments,  Employment,  and  Payroll  by  Industry  and  Firm  Size.  199a 
Note:  As  defined  by  the  Small  Business  Administration's  Table  of  Size  Standards. 
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Vm.  other  Regulatory  Matters 

A.  Environmental  Impact  Assessment 

In  accordance  with  the  requirements 
of  the  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.), 
Coimcil  on  Environmental  Quality 
NEPA  regulations  (40  CFR  Part  1500), 
and  the  Department  of  Labor's  NEPA 
regulations  (29  CFR  Part  11),  the 
Assistant  Secretary  has  determined  that 
this  proposed  rule  will  not  have  a 
significant  impact  on  the  external 
environment 

B.  Federalism 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive 
C)rderl2612,  regarding  Federalism.  This 
proposed  rule  would  only  set  fees  for 
services  provided  by  the  Federal 
Government  to  private  entities  and  has 
no  impact  on  Federalism. 


C.  Paperwork  Reduction  Act  of  1995 

OSHA  does  not  plan  to  develop  or 
implement  a  form  for  NRTLs  and  NRTL 
applicants  to  use  to  pay  the  fees  but  will 
provide  instructions  on  how  to  calculate 
the  fees,  as  previously  stated.  The 
Agency  does  not  believe  a  form  is 
needed  since  the  fee  calculations  are 
relatively  simple.  In  addition,  OSHA 
has  no  reporting  requirements  related  to 
the  fees.  As  a  result,  there  are  no 
additional  burden  hotu-s  associated  with 
the  fees. 

D.  Unfunded  Mandates 

For  the  ptuposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  Executive  Orders  12875  and  13084, 
this  rule  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
expenditures  by  State,  local,  and  tribal 
governments,  or  increased  expenditures 
by  the  private  sector  of  more  than  $100 
million  in  any  year. 

E.  State  Plan  States 

The  25  States  and  territories  with 
their  own  OSHA  approved  occupational 
safety  and  health  plans  are  not  affected 
by  this  proposed  rule.  These  25  states 
and  territories  are:  Alaska,  Arizona, 
California,  Connecticut  (for  state  and 
local  government  employees  only), 
Hawaii,  Indiana.  Iowa,  Kentucky, 
Maryland,  Michigan,  Minnesota, 


Nevada,  New  Mexico,  New  York  (for 
state  and  local  government  employees 
only).  North  Carolina,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington,  and  Wyoming. 

IX.  Public  Participation 

Comments 

OSHA  invites  interested  persons  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposal. 
OSHA  must  receive  yoiu  comments, 
whether  mailed  or  e-mailed,  by  October 
4, 1999.  Submit  your  comments  in 
duplicate  or  1  original  (hardcopy)  and  1 
disk  (5V4  or  SVz)  in  WP  5.0,  5.1,  6.0,  6.1, 
8.0  or  ASCII  to  the:  Docket  Officer. 
Docket  NRTL-95-F-1,  U.S.  Department 
of  Labor,  Occupational  Safety  and 
Health  Administration,  Room  N2625. 
200  Constitution  Avenue, 
N.W.. Washington,  D.C.  20210.  The 
phone  number  for  the  OSHA  Docket 
Office  is  (202)  693-2350.  You  may 
transmit  your  written  comments  of  10 
pages  or  less  by  facsimile  (fax)  to  the 
Docket  Office  at  (202)  693-1648, 
provided  you  send  an  original  and  one 
(1)  copy  to  the  Docket  Office  thereafter. 
You  may  also  submit  comments 
electronically  using  the  following  web 
page  address:  http://www,osha-sIc.gov/ 
e-comments/e-comments-nrtl.html.  If 
your  submission  contains  attached 


vities,  1999. 
1  Size,  1993. 
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electrotiic  files,  the  files  must  be  in 
WordPerfect  5.0,  5.1,  6.0,  6.1,  8.0  or 
ASCnj  phen  submitting  a  comment 
electro^cally,  please  include  your  name 
and  adoress. 

Submit,  in  duplicate,  any  infonnation 
not  contained  on  disk  or  not  provided 
electronically  (e.g.,  studies,  articles). 
Written  submissions  must  clearly 
identi^  the  issues  or  specific  provisions 
of  the  proposal  which  are  addressed  and 
the  position  taken  with  respect  to  each 
issue  q»  provision.  The  data,  views,  and 
argum^ts  that  you  submit  will  be 
available  for  public  inspection  and 
copying  at  the  above  address.  All  timely 
submissions  received  will  be  made  a 
part  o£  ^e  record  of  this  proceeding. 
The  pijQliminary  economic  analysis  and 
the  exjiibits  cited  in  this  document  will 
be  available  for  public  inspection  and 
copying  at  the  above  address.  OSHA 
invites  comments  concerning  the 
preliminary  conclusions  reached  in  the 
econoihic  analysis  included  in  this 
notice] 

X.  Autbority 

This  I  lociunent  was  prepared  under 
the  diiJEKtion  of  Charles  N.  Jeftess. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
DepartMient  of  Labor,  200  Constitution 
Avenub,  NW,  Washington,  DC  20210. 
The  proposed  sections  are  issued  under 
the  aumority  of  section  8  of  the 
Occup^ional  Safety  and  Health  Act  of 
1970  (ifi  U.S.C.  657):  and  Secretary  of 
Labor's  Order  No  6-96  (62  FR  111).  The 
proposed  sections  are  also  issued  under 
authority  of  OMB  Circular  A-25  (dated 
7/8/93):  Public  Law  105-277;  29  U.S.C. 
9a;  the.  Administrative  Procedure  Act  (5 
U.S.C.  S  53);  and  the  Independent 
OfEices  Appropriations  Act  (31  U.S.C. 
9701) 


List  of  |Sub)ects  in  29  CFR  Part  1910 

Fees  Laboratories,  Occupational 
safety  iu  id  health. 

Signed  at  Washington,  D.C.  this  6  day  of 
August,    999. 

Chariest  N.  Jeffiress, 

Assista^i  Secretary. 

For  t :  e  reasons  discussed  in  the 
preambl  e,  OSHA  proposes  to  amend  29 
CFR  P^t  1910  as  follows: 

PART  i>10— OCCUPATIONAL  SAFETY 
AND  HC  ALTH  STANDARDS 


^Rf 


authority  citation  for  subpart  A 
"  part  1910  is  revised  to  read 


l.Th* 

of  29  Cl 
as  follo|>i|^: 

Authciiity:  Sees.  4,  6,  8.  Occupational 
Safety  a^  Health  Act  of  1970  (29  U.S.C.  653, 
655, 65^);  Secretary  of  Labor's  Order 
Numbeit[l2-71  (36  FR  8754),  8-76  (41  FR 


25059),  9-B3  {48  FR  35736).  1-90  (55  FR  - 
9033),  or  6-96  (62  FR  111),  as  applicable. 

Sections  1910.7  and  1910.8  also 
issued  under  29  CFR  part  1911.  Section 
1910.7(f)  also  issued  under  31  U.S.C. 
9701. 

2.  Add  new  paragraph  (f)  to  §  1910.7 
to  read  as  follows: 

§  1910.7    Definition  and  requirements  for  a 
nationaily  recognized  testing  iaboratory. 

***** 

(f)  Fees.  (1)  Each  applicant  for  NRTL 
recognition  and  each  existing  NRTL 
must  pay  fees  for  services  provided  by 
OSHA.  OSHA  will  assess  fees  for  the 
following  activities: 

(i)  Processing  of  applications  for 
initial  recognition,  expansion  of 
recognition,  or  renewal  of  recognition, 
including  on-site  reviews;  review  and 
evaluation  of  the  applications;  and 
preparation  of  reports,  evaluations  and 
Federal  Register  notices;  and 

(ii)  Audits  of  sites. 

(2)  The  fee  schedule  established  by 
OSHA  reflects  the  estimated  cost  of 
performing  the  tasks  and  functions  for 
each  activity.  OSHA  calculates  the  fees 
based  on  the  average  time  required  to 
perform  the  work  necessary;  the  staff 
costs  per  hoiu-  (which  include  wages, 
fringe  benefits,  and  expenses  other  than 
travel  for  personnel  that  perform  or 
administer  the  activities  covered  by  the 
fees);  and  an  estimate  of  the  average 
costs  for  travel  when  on-site  reviews  are 
involved.  The  formula  for  the  fee 
calculation  is  as  follows: 

Activity  Fee  =  Average  Hours  to 
Complete  the  Activity  x  Staff  Costs  per 
Hour  +  Travel  Costs 

(3)  OSHA  will  review  costs  and 
estimates  annually  and  will  propose  a 
revised  fee  schedule,  if  warranted.  In  its 
review,  OSHA  will  apply  the  formula 
established  in  paragraph  (f)(2)  of  this 
section  to  the  current  estimated  costs  for 
the  NRTL  Program.  If  a  change  is 
warranted,  OSHA  will  follow  the 
schedule  in  paragraph  (f)(4)  of  this 
section.  OSHA  will  issue  all  fee 
schedules  in  the  Federal  Register.  Once 
issued,  a  fee  schedule  remains  in  effect 
until  it  is  superseded.  Any  member  of 
the  public  may  request  a  change  to  the 
fees  included  in  the  current  fee 
schedule.  Such  a  request  must  include 
appropriate  documentation  in  support 
of  the  suggested  change. 

(4)  OSHA  will  implement  fee 
assessment,  collection,  and  payment  as 
follows: 


Approximate 
dates 


Action  required 


I.  Application  Fees: 


Time  of  appli- 
cation. 


Publication  of 
preliminary 
notice. 


Applicant  must  pay  ttie  appli- 
cable fees  shown  in  ttie 
Fee  Schedule  when  sub- 
mitting the  application; 
OSHA  will  not  begin  proc- 
essing until  fees  are  re- 
ceived. 

Applicant  must  pay  remain- 
der of  fees;  OSHA  cancels 
application  if  fees  are  not 
paid  when  due. 
II.  Audtt  Fees: 


November  1 


f4ovember  16 
December  15 

January  1  


February  1   . 
February  15 

March  1  


OSHA  will  put>lish  proposed 
new  Fee  Schedule  in  the 
Federal  Register,  it 
OSHA  detennines 
changes  In  the  schedule 
are  warranted. 

Comments  due  on  the  pro- 
posed new  Fee  Schedule 

OSHA  will  publish  the  final 
Fee  Schedule  in  the  Fed- 
eral Register. 

OSHA  will  bill  each  existing 
NRTL  for  the  audit  fees 
shown  in  the  Fee  Sched- 
ule, including  estimated 
travel  costs. 

NRTLs  must  pay  audit  fees; 

_    OSHA  will  assess  late  fee 
if  audit  fees  are  not  paid. 

OSHA  will  send  a  letter  to 
the  NRTL  requesting  im- 
mediate payment  of  the 
audit  fees  and  late  fee. 

OSHA  will  publish  a  notice  in 
the  Federal  Register  to 
revoke  recognition  for 
NRTLs  that  have  not  paid 
audit  fees  for  the  year. 


(5)  OSHA  will  provide  the  details 
regarding  how  to  pay  the  fees  through 
appropriate  OSHA  Program  Directives. 

3.iRevise  paragraphs  I.B.S.a,  II.B.2.a, 
and  II.C.2.a  of  Appendix  A  to  §  1910.7, 
to  read  as  follows: 

Appendix  A  to  §  1910.7— OSHA 
Recognition  Process  for  Nationally 
Recognized  Testing  Laboratories 

***** 

/.  Procedures  for  Initial  OSHA  Recognition 


B.  Review  and  Decision  Process;  Issuance  or 

Renewal 

***** 

5.  Public  re\iew  and  comment  period. — a. 
The  Federal  Register  notice  of  preliminary 
finding  will  provide  a  period  of  not  less  than 
30  calendar  days  for  written  comments  on 
the  applicant's  fulfillment  of  the 
requirements  for  recognition.  The 
application,  supporting  documents,  staff 
recommendation,  statement  of  applicant's 
reasons,  and  any  comments  received,  will  be 
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available  for  public  inspection  in  the  OSHA 
Docket  Office. 


//.  Supplementary  Procedures 


accordance  with  subsection  I.B.  of  this 
appendix,  except  that  the  period  for  written 
comments,  specified  in  paragraph  5.a  of 
subsection  I.B.  of  this  appendix,  will  be  not 
less  than  15  calendar  days. 


subsection  I.B.  of  this  appendix,  except  that 
the  period  for  written  comments,  specified  in 
paragraph  5.a  of  subsection  I.B.  of  this 
appendix,  will  be  not  less  than  15  calendar 
days. 


B.  Expansion  of  Current  Recognition 

*         •         *         •         * 

2.  Procedure. — a.  OSHA  will  act  upon  and 
process  the  application  for  expansion  in 


C.  Renewal  of  OSHA  Recognition 
***** 

2.  Procedure. — a.  OSHA  will  process  the 
renewal  request  in  accordance  with 


(FR  Doc.  9»-21216  Filed  8-17-99;  8:45  am) 

BILLING  CODE  4$10-36-P 


Wednesday 
August  18,  1999 


Part  VIII 


Environmental 
Protection  Agency 

40  CFR  Part  63 

Title  V  Operating  Permit  Deferrals  for 
Area  Sources:  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Chromium  Emissions  From 
Hard  and  Decorative  Chromium 
Electroplating  and  Chromium  Anodizing 
Tanlcs,  Etc.;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRP«ie3 
[AI>-FRL-«41»^] 

THte  V  Operrting  Pemitt  Detorrato  for 
Aim  Soutcm:  NMIofMl  Emission 
Standards  for  Haardous  Air  PolliJtants 
(NE8HAP)  for  Ctiromluni  Emissions 
From  Hard  and  Dacofslivs  CtMromiiwn 
Elsdroplaling  and  Cliromlum 
Anodfadng  Tanks;  Etttylsns  Oxids 
Commardal  StarlNiallon  and   ' 
FumlQalion  OparatlonSt 
Paichloiualliflaiis  Dry  Cleaning 
F^cMlias;  Haloganalsd  Solvsnt 
Claanlng  Machinss;  and  Secondary 
Lead  Smelting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  amendments. 

SUMMARY;  This  action  proposes  to 
continue  to  allow  permitting  authorities 
the  discretion  to  defer  title  V  operating 
permitting  requirements  until  E)ecember 
9,  2004  for  area  sources  of  air  pollution 
that  are  subject  to  five  NESHAP  for 
source  categories.  These  amendments 
would  continue  to  relieve  industrial 
soiuces,  State  and  local  agencies,  and 
the  EPA  Regional  Offices  of  an  undue 
regiilatory  burden  during  a  time  when 
available  resoiures  are  needed  to 
implement  the  title  V  permit  program 
for  m^or  sources.  Under  the  proposed 
amendments,  sources  must  continue  to 
meet  all  applicable  requirements, 
including  all  applicable  emission 
control,  monitoring,  recordkeeping,  and 
reporting  reqiiirements  established  by 
the  respective  NESHAP. 
DATES:  Comments:  We  must  receive 
comments  on  or  before  September  17, 
1999,  imless  anyone  requests  a  public 
hearing  by  September  8, 1999.  If  anyone 
requests  a  hearing,  we  must  receive 
written  comments  by  OctobenIS,  1999. 
PublicHearing:  We  will  hold  a  public 
hearing,  if  requested,  to  provide  anyone 
an  opportunity  to  present  data,  views,  or 
arguments  concerning  the  proposed 
amendments.  If  anyone  contacts  us 
requesting  to  speak  at  a  public  hearing 
by  September  8, 1999,  we  will  hold  a 
public  heariag  on  September  17, 1999, 
beginning  at  9:30  a.m.  If  we  hold  a 
hearing,  we  will  keep  the  dockets  open 


for  30  days  after  the  hearing  for  anyone 
to  submit  rebuttal  or  supplementary 
information  as  provided  by  section 
307(d)(5)  of  the  Qean  Air  Act  (Act). 

Request  To  Speak  at  a  Hearing: 
Anyone  requesting  to  speak  at  a  public 
hearing  must  contact  EPA  by  September 
8, 1999. 

ADDRESSES:  Comments:  Send  commentSx 
(in  duplicate,  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (MC-6102),  Attention  Docket  No. 
A-8ft-ll  (subpart  M),  or  Attention 
Docket  No.  A-88-02  (subpart  N),  or 
Attention  Docket  No.  A-A8-03  (subpart 
O),  or  Attention  Docket  No.  A-92-39 
(subpart  T),  or  Attention  Docket  No.  A- 
92-43  (subpart  X),  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW, 
Washington,  DC  20460.  Please  send  a 
separate  copy  to  the  contact  person 
listed  below  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section.  For 
information  on  submitting  comments 
eletronically  see  the  SUPPLEMENTARY 
INFORMATION  section. 

Docket:  The  following  dockets, 
containing  supporting  information  for 
the  original  rulemakings,  are  available 
for  public  inspection  between  8:00  a.m. 
and  5:30  p.m..  Monday  through  Friday 
except  for  Federal  holidays:  Docket  No. 
A-88-11,  subpart  M  NESHAP:  Docket 
No.  A-88-02,  subpart  N  NESHAP; 
Docket  No.  A-88-03,  subpart  O 
NESHAP:  Docket  No.  A-92-39,  subpart 
T  NESHAP;  Docket  No.  A-92-43, 
subpart  X  NESHAP.  These  dockets  are 
available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Air  and  Radiation  Docket  and 
Information  Center  (MC-6102),  401  M 
Street  SW,  Washington,  DC  20460, 
telephone  (202)  260-7548,  Room  M- 
1500,  Waterside  Mall  (ground  floor).  We 
may  charge  a  reasonable  fee  for  copying. 

Public  Hearing:  Anyone  interested  in 
attending  the  hearing  should  contact 
Dorothy  Apple,  (919)  541-4487,  to 
verify  diat  a  hearing  will  occur. 

Request  To  Speak  at  a  Hearing: 
Anyone  requesting  to  speak  at  a  public 
hearing  must  contact  Dorothy  Apple, 
Emission  Standards  Division  (KQ>-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  niunber  (919)  541-4487. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Colyer,  Emission  Standards 


Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC,  27711,  telephone  niunber 
(919)  541-5262,  fax  number  (919)  541- 
0942,  or  e-mail:  colyer.rick@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Submitting  Electronic  Comments 

You  may  also  comment  on  the 
proposal  by  electronic  mail  (e-mail)  to: 
a-and-r-docket@epamail.epa.gov.  Send 
electronic  comments  as  an  ASCII  file  to 
avoid  using  special  characters  and  any 
form  of  encryption.  We  will  also  accept 
comments  and  data  disks  in 
WordPerfect  5.1  or  6.1  file  format. 
Identify  all  comments  and  data  in 
electronic  form  by  the  docket  number. 
Don't  send  confidential  business 
information  (CBI)  through  electronic 
mail.  You  may  file  electronic  comments 
on  these  proposed  amendments  online 
at  many  Federal  Depository  Libraries. 

Technology  Transfer  Network 

The  Technology  Transfer  Network 
(TTN)  is  a  network  of  our  electronic 
bulletin  boards.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
You  can  access  the  TTN  through  the 
Internet  at  "http://www.epa.gov/ttn/."  If 
you  need  more  information  on  the  TTN, 
call  the  HELP  line  at  (919)  541-5384. 

The  preamble  outline  follows. 
I.  What  types  of  focilities  are  potentially 

affected  by  these  amendments? 
n.  What  is  the  purpose  of  these  amendments? 
in.  Why  are  we  proposing  to  extend  the 

deferral  from  permitting  for  area  sources? 
IV.  What  are  the  administrative  requirements 

for  these  proposed  amendments? 

A.  Docket 

B.  Executive  Order  12866 

C.  Executive  Order  12875 

D.  Executive  Order  13084 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility  Act 

G.  Paperwork  Reduction  Act 
H.  Executive  Order  13045 

1.  National  Technology  Transfer  and 
Advancement  Act 

L  What  Types  of  Facilities  Are 
Potential^  AfGected  by  These 
Amendmoits? 

The  regulated  categories  and  entities 
potentially  affected  by  this  action 
include: 


Catagoiy 

Nwth  American  Industry  Classification 
System  Codes 

Examples  of  potentially  regulated  entities 

Industry 

331492  

332.  333,  334.  335.  336.  447  

Secondary  lead  smelters. 

Halogenated  solvent  cleaning  machines  at  fabricated  metal  product  manufac- 
turing facilities,  mactiinery  manufacturing  facilities,  computer  and  eleclronic 
product  marHjfacturing  fadirties,  electrical  equipment,  appliance,  and  compo- 
nent manufacturing  facilities,  transportation  equipntent  manufacturing  facili- 
ties, and  gasoline  stations. 

Under  sectic 
nonmajor  so 
soiuces  "  Se 

■  Genei  '^lly,  ai 
a  source  kthose 
below  th0  [level; 
"major  si>tiTce" 
emits  or  htis  the 
per  year  Df  an  ii 
(HAP)  or  at  leas 
of  HAP  «)»  such 
in  the  ca*4  of  ra 
Administilator). 
n2(a)(l)!and  (2 
detennin|ei  if  yoi 
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duct  manufac- 
and  electronic 
8,  and  compo- 
facturing  facili- 


Category 


Nortti  American  Industry  Classification 
System  CkxJes 

332.  333,  334.  335,  336 

8123  „ 

3391   


Examples  of  potentially  regulated  entities 


Chromium  electroplating  machines  at  fabricated  metal  product  manufacturing 
facilities,  machinery  manufacturing  facilities,  computer  and  electronic  product 
manufacturing  facilities,  electrical  equipment,  appliance,  and  component 
manufacturing  facilities,  and  transportation  equipment  manufacturing  facili- 
ties. 

Dry  cleaning  and  laundry  facilities. 

Ethylene  oxide  sterilizers  at  medical  equipment  and  supplies  manufacturing  fa- 
cilities. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  of  the  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  ty|)0s  of  entities  that  we  are  now 
aware  could  be  regulated  by  this  action. 
OQier  types  of  entities  not  listed  in  this 
table  dtiuld  also  be  affected.  To 
detemkine  whether  your  facility, 
company,  business  organization,  etc.,  is 
regulated  by  this  action,  you  should 
carefuUy  examine  the  applicability 
criterikjin  the  following  sections  of  title 
40  of  the  Code  of  Federal  Regulations: 

•  §^3.320,  perchloroethylene  dry 
cleaning. 

•  §  63.340.  chromium  electroplating. 

•  §  6b. 360.  ethylene  oxide  sterilizers. 

•  §  6p. 460,  halogenated  solvent 
cleaneki. 

•  §^8.541,  secondary  lead  smelters. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  1a  the  "For  Fiuther  hiformation" 
sectioiil 

n.  Whell  Is  the  Purpose  of  These 
Amendments? 

The  [purpose  of  these  amendments  is 
to  extend  the  deadline  for  certain  area 
sourcejsjto  submit  applications  for  title 
V  opei^eitmg  permits.  The  Act  requires 
source$l  subject  to  standards  or 
regulations  imder  section  112  to  obtain 
title  V  ioperatlng  permits,  but  allows  us 
to  exempt  nonmajor  sources  from  the 
requirement  to  obtain  operating  permits 
if  we  determine  through  rulemaking  that 
compli^ce  with  such  requirements  is 
impraqncable,  infeasible,  or 
imnec^^sarily  burdensome  on  such 
categories.  See  section  502(a)  of  the  Act. 
Under  section  112  of  the  Act,  such 
nonma|pr  sources  are  termed  "area 
soxm:e^J"  See  CAA  section  112(a)(2).' 


'  Genef^lly,  an  area  source  under  section  112  is 
a  source  ybose  potential  to  emit  air  pollutants  is 
below  th0:  levels  that  define  a  major  source.  A 
"major  soorce"  under  section  112  is  any  source  that 
emits  or  has  the  potential  to  emit  at  least  10  tons 
per  year  of  an  individual  hazardous  air  pollutant 
(HjO')  or!  at  least  25  tons  per  year  of  a  combination 
of  HAP  i^i  such  lesser  quantity,  or  different  criteria 
in  the  cat«  of  radionuclides,  as  established  by  the 
Administnator).  You  should  consult  section 
1 1 2(a)(  1 )  and  (2)  of  the  Act.  and  40  CFR  63.2  to 
determinje;  if  you  have  a  area  source. 


When  we  issue  standards  or  other 
requirements  under  section  112  of  the 
Act,  we  determine  whether  to  exempt 
any  or  all  area  sources  from  the 
requirement  to  obtain  a  title  V  permit  at 
the  time  that  the  new  standard  is 
promulgated  for  a  particular  source 
category.  See  40  CFR  70.3(b)(2),  40  CFR 
71.3(b)(2),  and  63.1(c)(2).  Our  general 
provisions  implementing  section  112 
provide  that  unless  we  explicitly 
exempt  or  defer  area  sources  subject  to 
a  MACT  standard  from  the  permitting 
requirement,  they  must  obtain  operating 
permits.  See  40  CFR  63.1(c)(2)(iii). 

Since  the  Act  allows  an  exemption 
from  the  permitting  requirements,  we 
interpret  it  to  allow  a  temporary 
exemption  (i.e.,  a  deferral)  of  those 
requirements.  We  previously  allowed 
permitting  authorities  to  defer 
permitting  for  area  soiut:es  subject  to 
five  NESHAP  (59  FR  61801,  December 
2, 1994;  60  FR  29484,  June  5.  1995;  61 
FR  27785.  Jime  3, 1996.  and  64  FR  4570. 
January  29. 1999).-  Those  provisions 
will  expire  December  9, 1999.  The 
source  categories  for  which  we  deferred 
title  V  operating  permit  requirements  for 
area  sources  were:  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  ethylene  oxide 
conunercial  sterilization  and  fumigation 
operations,  perchloroethylene  dry 
cleaning  facilities,  secondary  lead 
smelting  facilities,  and  halogenated 
solvent  cleaning  machines.  As  we 
approach  this  December  9. 1999 
expiration  date,  the  conditions 
prompting  the  allowance  for  previous 
deferrals  have  not  changed.  We  are, 
therefore,  proposing  to  extend  the 
deferral  provisions  for  the  NESHAP  for 
an  additional  5  years. 

The  proposed  amendments  have  been 
written  in  "plain  language."  as  directed 
in  President  Clinton's  June  1. 1998. 
Executive  Memorandum  on  Plain 
Language  in  Government  Writing.  While 
we  believe  the  proposed  language 


^  In  this  rulemaking,  we  continue  to  rely  upon  the 
rationale  provided  in  the  prior  rulemakings,  in 
addition  to  the  rationale  discussed  in  today's 
action,  and  in  the  action  extending  the  deferral  for 
halogenated  solvent  cleaning  machines  to  part  71 
(64  FR  37683;  July  13, 1999). 


improves  the  understandability  of  the 
current  language,  the  intent  and 
meaning  of  the  text  is  unchanged. 

m.  Why  Are  We  Proposing  To  Extend 
the  Deferral  From  Permitting  for  Area 
Sources? 

On  December  13, 1995  (60  FR  64002), 
we  proposed  to  allow  title  V  permitting 
authorities  to  defer  the  requirement  for 
obtaining  title  V  operating  permits  for 
area  sources  in  several  source  categories 
for  which  standards  were  promulgated 
under  40  CFR  part  63.  We  finalized  that 
proposal  on  Jime  3, 1996  (61  FR  27785). 
A  deferral  from  the  requirement  to 
obtain  a  part  70  operating  permit  for 
halogenated  solvent  cleaners  at  area 
sources  was  promulgated  on  December 
2, 1994  (59  FR  61805),  and  amended 
June  5,  1995  (60  FR  29484). 

At  the  time  we  established  the  June  3. 
1996,  deferral  option,  we  stated  we 
would  decide  whether  to  adopt 
permanent  exemptions  by  the  time  the 
allowed  deferrals  expired.  We  also 
stated  that  during  the  deferral  period  we 
would  continue  to  evaluate  the 
permitting  authorities'  implementation 
and  enforcement  of  the  standards  for 
area  sources  not  covered  by  title  V 
permits,  the  likely  benefit  of  permitting 
such  soiuces,  and  the  costs  and  other 
burdens  on  such  soiut:es  associated 
with  obtaining  a  title  V  permit. 
However,  we  do  not  yet  have  sufficient 
information  to  determine  whether 
permit  exemptions  are  warranted  for 
most  area  sources  and  are  continuing  to 
evaluate  the  above-noted 
considerations.  Thus,  we  are  ncrt  yet 
prepared  to  make  decisions  that  either 
permanently  relieve  these  area  sources 
from  title  V,  or  that  allow  them  to 
become  immediately  subject  to  the 
permitting  requirement.  In  light  of  this, 
we  believe  the  most  reasonable 
approach  is  to  extend  the  status  quo 
(i.e..  defer  the  title  V  permitting 
-requirements),  rather  than  to  "decide" 
by  default  through  letting  the  current 
deferral  expire  this  December. 

Many  permitting  authorities  are 
having  difBculty  issuing  permits  even  to 
major  sources,  and  sojne  agencies  have 
initially  underestimated  the  resoiuces 


45118 


Federal  Register/ Vol.  64,  No.  159 /Wednesday,  August  18,  1999 /Proposed  Rules 


necessary  to  prepare  large  and  complex 
permits  for  many  major  sources.  If  we 
discontinue  the  title  V  permit  deferral 
for  the  tens  of  thousands  of  area  sources 
subject  to  the  five  NESHAP  that  are  the 
subject  of  these  proposed  amendments, 
owners  and  operators  of  such  area 
sources  would  require  assistance  from 
the  permitting  staff  at  permitting 
agencies  due  to  their  relative  lack  of 
technical  and  legal  expertise,  resoiuces, 
and  experience  in  dealing  with 
environmental  regulation.  Since  many 
of  these  owners  or  operators  have  little 
or  no  permitting  expertise,  a  substantial 
amoimt  of  permitting  authority  staff 
time  would  be  needed  to  provide  the 
administrative  and  technical  support  to 
owners  and  operators  of  area  sources  to 
prepare  and  submit  permit  applications. 
As  noted  above,  this  staff  time  would 
scarcely  be  available,  which  in  tiun 
would  cause  many  area  sources  to  be 
xmable  to  obtain  technical  and 
procedural  assistance  to  help  them  file 
timely  and  complete  applications, 
vmless  they  have  paid  consultants  to 
prepare  applications  for  them.  This 
scenario  would  constitute  an 
impracticable,  inlsasible  and 
tmnecessary  burden  on  these  area 
sources,  most  of  which  are  small 
businesses,  especially  considering  that 
by  definition  they  emit  less  than  majors. 
lliis  would  also  compoimd  the 
difficulties  permitting  authorities  are 
currently  having  in  processing  and 
timely  issuing  initial  title  V  permits  to 
major  sources  under  their  developing 
title  V  programs.  Similarly,  EPA  regions 
are  just  banning  to  permit  major 
sources  in  Indian  country  and  would 
find  it  administratively  very  difficult  to 
focus  on  area  sources  at  the  same  time. 
The  net  result  is  a  basic  impracticability 
for  these  area  sources  and  permitting 
authorities  to  develop  and  process  title 
V  operating  permits  in  the  near  futiue. 
We  believe  that  it  is  reasonable  and 
fair  to  allow  permitting  authorities  to 
defer  title  V  permitting  for  area  sources 
for  an  additional  five  years,  since  this 
would  allow  deferral  for  one  more  cycle 
of  permitting.  Title  V  permits  have  not 
been  issued  for  many  major  sources,  and 
permitting  resources  are  currently 
directed  to  completing  those.  We 
anticipate  another  5-year  term  of  permit 
issuance  should  fully  complete  the 
outstanding  initial  permitting  of  major 
sources  and  other  subject  soiux:es  such 
as  solid  waste  incineration  units.  By 
that  time,  we  anticipate  that  permitting 
authorities'  resources  may  be  more 
available  to  aid  area  soiuces  in 
developing  permit  applications.  But  in 
order  to  allow  permitting  authorities  to 
continue  to  be  able  to  focus  on  the 


critical  and  immediate  task  of  issuing 
permits  to  major  sources,  the  most 
feasible  remedy  is  to  allow  permitting 
authorities  to  defer  permitting  of  these 
area  soiirces  for  an  additional  five-year 
permit  cycle. 

In  sum,  and  as  described  in  prior 
rulemakings  granting  the  deferral 
option,  requiring  area  sources  subject  to 
the  NESHAP  that  are  the  subject  of  this 
rulemaking  to  obtain  title  V  permits  at 
this  time  would  constitute  an 
impracticable,  infeasible  and 
uimecessary  burden  on  these  area 
sources  and  would  be  an  additional 
burden  on  the  permitting  agencies. 

We  note  that  this  deferral  is  an  option 
at  the  permitting  authority's  discretion 
under  part  70  permit  programs  and  not 
an  automatic  deferral  that  the  source 
can  invoke.  Some  permitting  authorities 
may  decide  that  area  sources  in  one  or 
more  of  the  above-mentioned  source 
categories  warrant  permitting,  or  they 
have  in  place  a  streamlined  permitting 
mechanism  for  area  sources  that 
minimizes  the  burden  both  on  the 
authority  and  the  source,  e.g.,  a  general 
permit  (see  §§  70.6(d)  and  71.6(d)).  hi 
areas  where  no  part  70  program  has 
been  approved,  and  part  71  permitting 
is  administered  by  EPA,  we  propose 
deferral  for  these  area  sources  until 
December  9,  2004. 

IV.  What  Are  the  Administrative 
Requirements  for  These  Proposed 
Amendments? 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  these  proposed 
amendments.  The  docket  is  a  djmamic 
file,  because  material  is  added 
throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  dociunents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
proposed  and  promulgated  standards 
and  their  preambles,  the  contents  of  the 
docket  will  serve  as  the  record  in  the 
case  of  judicial  review.  (See  section 
307(d)(7)(A)  of  the  Act.) 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735;  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  (OMB) 
review  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  "significant  regulatory  action" 


as  one  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entidements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4 1  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  these 
proposed  amendments  do  not  qualify  as 
a  "significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and, 
therefore,  are  not  subject  to  review  by 
OMB. 

C.  Executive  Order  12875 

Under  Executive  Order  12875,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  proposed  amendments  do  not 
create  a  mandate  on  State,  local,  or 
tribal  governments.  These  proposed 
amendments  do  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  these  proposed 
amenchnents. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 


not  required  by  statute,  that 
significtiptly  or  uniquely  affects  the 
commiuiities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  c(^|nmimities,  unless  the  Federal 
govemipent  provides  the  funds 
necessa^  to  pay  the  direct  compliance 
costs  intiurred  by  the  tribal 
govemmlents,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extebt  of  EPA's  prior  consultation 
with  re]|iresentatives  of  affected  tribal 
govemEplents,  a  summary  of  the  nature 
of  their  icioncems,  and  a  statement 
supportihg  the  need  to  issue  the 
regiilatitm.  In  addition,  Executive  Order 
13084  r^uires  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tHbal  govermnents  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  thdir  communities." 

Thesej  proposed  amendments  do  not 
alter  thb  control  standards  imposed  by 
part  63,;^ubparts  M,  N.  O,  T,  and  X,  for 
any  sou^-te,  including  any  that  may 
affect  cqmmunities  of  the  Indian  tribal 
governments.  Under  the  proposed 
amendments,  sources  must  continue  to 
meet  all  applicable  requirements, 
includii^^  all  applicable  emission 
control,  monitoring,  recordkeeping,  and 
reporting  requirements  established  by 
the  respective  NESHAP.  Hence,  today's 
proposea  amendments  do  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirerjijents  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
these  proposed  amendments. 

E.  Unfuuaed  Mandates  Reform  Act 

Title  Il[of  the  Unfunded  Mandates 
Reform  iVct  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  ^encies  to  assess  the  effects  of 
their  regjulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  l|nder  section  202  of  the  UMRA, 
the  EPAjgenerally  must  prepare  a 
written  Sfitement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  inl  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the;  private  sector,  of  $100  million 
or  more  In  any  1  year.  Before 
promulg^ing  an  EPA  rule  for  which  a 
written  ^tjatement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 


number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an  . 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
ofBcials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory  . 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
proposed  amendments  do  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  aggregate,  or  the  private  sector  in  any 
1  year,  nor  do  they  significantly  or 
uniquely  impact  small  governments, 
because  they  contain  no  requirements 
that  apply  to  such  governments  or 
impose  obligations  upon  them.  Thus, 
today's  proposed  amendments  are  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  UMRA. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  business, 
small  not-for-profit  enterprises,  and 
small  govenunental  jurisdictions.  These 
proposed  amendments  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities,  because  they 
impose  no  additional  regulatory 
requirements  on  owners  or  operators  of 
affected  sources  and  would  relieve 
owners  or  operators  of  such  sources  of 
regulatory  requirements  that  may 
otherwise  apply  if  this  action  is  not 
taken.  Therefore,  I  certify  that  this 
action  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

G.  Paperwork  Reduction  Act 

These  proposed  amendments  do  not 
require  the  collection  of  any 
information.  Therefore,  the 
requirements  of  the  Paperwork 
Reduction  Act  do  not  apply. 

H.  Executive  Order  13045 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  ah 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
1 3045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-«01  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  These 
proposed  amendments  are  not  subject  to 
Executive  Order  13045  because  they  do 
not  establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  directs  all  Federal 
agencies  to  use  voluntary'  consensus 
standards  instead  of  government-unique 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
material  specifications,  test  methods, 
sampling  and  analytical  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  one  or  more 
voluntary  consensus  standards  bodies. 
Examples  of  organizations  generally 
regarded  as  voluntary  consensus 
standards  bodies  include  the  American 
Society  for  Testing  and  Materials 
(ASTM),  the  National  Fire  Protection 
Association  (NFPA),  and  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  requires  Federal  agencies  like 
EPA  to  provide  Congress,  through  0MB, 
with  explanations  when  an  agency 
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decides  not  to  use  available  and 
applicable  volimtary  consensus 
standards. 

These  proposed  amendments  do  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

List  of  SnliiectB  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  6. 1999. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  cited  in  the  preamble, 
the  Environmental  Protection  Agency 
proposes  to  amend  40  CFR  part  63  as 
follows: 

PART  eS— (AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Antfaority:  42  U.S.C.  7401  et  seq. 

Subpart  M—(Am«nded] 

2.  Section  63.320  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

i03J2O    Applicability. 

***** 

Ck)  If  you  are  the  owner  or  operator  of 
a  source  subject  to  the  provisions  of  this 
subpart,  you  are  also  subject  to  title  V 
permitting  requirements  imder  40  CFR 
part  70  or  part  71,  as  applicable.  Your 
title  V  permitting  authority  may  defer 
your  source  firom  these  permitting 
requirements  until  December  9,  2004,  if 
your  source  is  not  a  major  source  and 
is  not  located  at  a  major  source  as 
defined  under  40  CFR  63.2,  70.2,  or 
71.2,  and  is  not  otherwise  required  to 
obtain  a  title  V  permit.  If  you  receive  a 
deferral  imder  this  section,  you  must 
submit  a  title  V  permit  application  by 
December  9,  2005.  You  must  continue  to 
comply  with  the  provisions  of  this 
subpart  applicable  to  area  sources,  even 
if  you  receive  a  deferral  from  title  V 
permitting  requirements. 

Subpart  N— (Amended] 

3.  Section  63.340  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 


193.340    ApplicabUity  and  designation  of 


(e)*  *  • 

(2)  If  you  are  the  owner  or  operator  of 
a  source  subject  to  the  provisions  of  this 
subpart,  you  are  also  subject  to  title  V 
permitting  requirements  imder  40  CFR 
part  70  or  part  71 ,  as  applicable.  Your 
title  V  permitting  authority  may  defer 
your  soiuce  from  these  permitting 
requirements  imtil  December  9,  2004,  if 
your  soiuce  is  not  a  major  source  and 
is  not  located  at  a  major  source  as 
defined  under  40  CFR  63.2,  70.2,  or 
71.2,  and  is  not  otherwise  required  to 
obtain  a  title  V  permit.  If  you  receive  a 
deferral  under  tiiis  section,  you  must 
submit  a  title  V  permit  application  by 
December  9,  2005.  You  must  continue  to 
comply  with  the  provisions  of  this 
subpart  applicable  to  area  sources,  even 
if  you  receive  a  deferral  from  title  V 
permitting  requirements. 

Sutipart  O-^Amended] 

4.  Section  63.360  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

{63.360    Applicability. 

***** 

(f)  If  you  are  the  owner  or  operator  of 
a  soiut:e  subject  to  the  provisions  of  this 
subpart,  you  are  also  subject  to  title  V 
permitting  requirements  under  40  CFR 
part  70  or  part  71 ,  as  applicable.  Your 
title  V  permitting  authority  may  defer 
your  source  from  these  permitting 
requirements  until  December  9,  2004,  if 
your  source  is  not  a  major  source  and 
is  not  located  at  a  major  soiuce  as 
defined  under  40  CFR  63.2.  70.2,  or 
71.2,  and  is  not  otherwise  required  to 
obtain  a  title  V  permit.  If  you  receive  a 
deferral  imder  this  section,  you  must 
submit  a  title  V  permit  application  by 
December  9,  2005.  You  must  continue  to 
comply  with  the  provisions  of  this 
subpart  applicable  to  area  sources,  even 
if  you  receive  a  deferral  from  title  V 
permitting  requirements. 


Subpart  T— [Amended] 

5.  Section  63.468  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§63.408    Raporting  raqulramants. 

***** 

(j)  The  Administrator  has  determined, 
pursuant  to  section  502(a)  of  the  Act, 


that  if  you  are  an  owner  or  operator  of 
any  batch  cold  solvent  cleaning 
machine  that  is  not  a  major  source  and 
is  not  located  at  a  major  soiut:e,  as 
defined  under  40  CFR  63.2,  70.2,  or 
71.2,  you  are  exempt  bom  title  V 
permitting  requirements  under  40  CFR 
part  70  or  part  71,  as  applicable,  for  that 
source,  provided  you  are  not  otherwise 
requfred  to  obtain  a  title  V  permit.  If  you 
own  or  operate  any  other  solvent 
cleaning  machine  subject  to  the 
provisions  of  this  subpart,  you  are  also 
subject  to  title  V  permitting 
requirements.  Your  title  V  permitting 
authority  may  defer  yoiu  source  from 
these  permitting  requirements  until 
December  9,  2004,  if  your  source  is  not 
a  major  source  and  is  not  located  at  a 
major  source  as  defined  imder  40  CFR 
63.2,  70.2,  or  71.2,  and  is  not  otherwise 
required  to  obtain  a  title  V  permit.  If  you 
receive  a  deferral  under  this  section, 
you  must  submit  a  title  V  ptermit 
application  by  December  9,  2005.  You 
must  continue  to  comply  with  the 
provisions  of  this  subpart  applicable  to 
area  sources,  even  if  you  receive  a 
deferral  from  title  V  permitting 
requirements. 


Subpart  X— (Amended] 

6.  Section  63.541  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S63.541    Applicability. 

*****. 

(c)  If  you  are  the  owner  or  operator  of 
a  source  subject  to  the  provisions  of  this 
subpart,  you  are  also  subject  to  title  V 
permitting  requirements  imder  40  CFR 
part  70  or  part  71,  as  applicable.  Your 
title  V  permitting  authority  may  defer 
yoiu"  source  from  these  permitting 
requirements  until  December  9,  2004.  if 
your  source  is  not  a  major  source  and 
is  not  located  at  a  major  source  as 
defined  under  40  CFR  63.2,  70.2,  or 
71.2,  and  is  not  otherwise  required  to 
obtain  a  title  V  permit.  If  you  receive  a 
deferral  imder  this  section,  you  must 
submit  a  title  V  permit  application  by 
December  9,  2005.  You  must  continue  to 
comply  with  the  provisions  of  this 
subpart  applicable  to  area  sources,  even 
if  you  receive  a  deferral  from  title  V 
permitting  requirements. 

(FR  Doc.  99-20862  Filed  8-17-99;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
CCFDA  No.:  S4.323A] 

SpacW  Education:  Slate  Program 
knpnyvamant  Grants  Program  Notica 
bivHlng  applications  fornaw  awards 
for  fiscal  year  (FY)  2000 

Note  to  applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  program  and  the 
applicable  regulations  governing  this 
program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice  contains  all 
of  the  information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  program. 

Purpose  of  Program:  The  purpose  of 
this  program,  authorized  imder  the 
Individuals  with  Disabilities  Education 
Act  (IDEA)  Amendments  of  1997.  is  to 
assist  State  educational  agencies  to 
establish  a  partnership  with  local 
educational  agencies  and  other  State 
agencies  involved  in,  or  concerned  mth, 
reforming  and  improving  their  systems 
for  providing  educational,  early 
intervention,  and  transitional  services, 
including  their  systrans  fior  professional 
development,  technical  assistance,  and 
dissemination  of  knowledge  about  best 
practices,  to  improve  results  for 
children  with  disabilities. 

Eliffble  Applicants:  A  State 
educational  agency  of  one  of  the  50 
States,  the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico  or  an 
outlying  area  (United  States  Virgin 
Islands,  Guam.  American  Samoa,  and 
the  Commonwefdth  of  the  Northern 
Mariana  Islands). 

General  requirements:  (a)  Projects 
funded  under  this  notice  must  make 
positive  efforts  to  employ  and  advance 
in  employment  qualified  individuals 
with  disabilities  in  project  activities  (see 
Section  606  of  IDEA);  and 

(b)  Projects  funded  under  these 
priorities  must  budget  for  a  two-day 
Project  Directors'  meeting  in 
Washington,  D.C.  during  each  year  of 
the  project. 

Deadline  for  Transmittal  of 
Applications:  December  15, 1999. 

Deadline  for  Intergovernmental 
Review:  February  13,  2000. 

Available  Funds:  $7  million. 

Estimated  range  of  awards:  Awards 
will  be  not  less  than  $500,000,  nor  more 
than  $2,000,000,  in  the  case  of  the  50 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico;  and  not 
less  than  $80,000,  in  the  case  of  an 
outlying  area.  This  means  that  the 
Department  will  reject  and  will  not 
consider  any  application  that  proposes 
a  budget  that  exceeds  the  maximum 
award  amount  or  is  less  than  the 


tninimiim  award  amount  for  any  single 
budget  period  of  12  months.  The 
Secretary  sets  the  amoimt  of  each  grant 
after  considering: 

(1)  The  amount  of  funds  available  for 
making  the  grants; 

(2)  Tne  relative  population  of  the 
State  or  outlying  area;  and  (3)  The  types 
of  activities  proposed  by  the  State  or 
outlying  area. 

Estimated  Average  Size  of  Awards: 
$1,000,000. 
Estimated  Number  of  Awards:  7. 

NotK  The  Department  of  Education  is  not 
bound  by  the  estimated  size  and  number  of 
awards  in  this  notice. 

Project  Period:  Not  less  than  one  year 
and  not  more  than  five  years. 

Page  Limits:  The  application  narrative 
is  where  an  applicant  addresses  the 
selection  criteria  that  are  used  by 
reviewers  in  evaluating  the  application. 
An  applicant  must  limit  the  narrative  to 
the  equivalent  of  no  more  than  100 
double-spaced  pages,  using  the 
following  standards:  (1)  A  "page"  is 
8W  X 11"  (one  side  only)  with  one-inch 
margins  (top,  bottom,  and  sides).  (2)  All 
text  in  the  application  narrative, 
including  titles,  headings,  footnotes. 
(Quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs,  must  be  double-spaced  (no 
more  than  three  lines  per  vertical  inch). 
If  using  a  proportional  compute  font, 
use  no  smaller  than  a  12-point  font,  and 
an  average  character  density  no  greater 
than  18  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch. 

The  page  limit  does  not  apply  to  the 
cover  sheet;  the  budget  section 
(including  the  narrative  budget 
justification);  the  assurances  and 
certifications;  or  the  one-page  abstract, 
appendices,  resiunes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  the  narrative  section.  If  an 
application  narrative  uses  a  smaller 
print  size,  spacing,  or  margin  that  would 
make  the  narrative  exceed  the 
equivalent  of  the  page  limit,  the 
appUcation  will  not  be  considered  for 
funding. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81,  82,  85, 
and  86;  and  (b)  The  selection  criteria  for 
this  program  are  drawn  from  EDGAR  in 
34  CFR  75.210. 

NotK  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Description  of  Program:  The  statutory 
authorization  for  this  program  and  the 


application  requirements  that  apply  to 
this  competition  are  set  out  in  sections 
651-655  of  the  IDEA. 

Findings  and  Purposes 

(a)  States  are  responding  with  some 
success  to  multiple  pressures  to 
improve  educational  and  transitional 
services  and  results  for  children  with 
disabilities  in  response  to  growing 
demands  imposed  by  ever-changing 
factors,  such  as  demographics,  social 
policies,  and  labor  and  economic 
markets. 

(b)  In  order  for  States  to  address  those 
demands  and  to  facilitate  lasting 
systemic  change  that  is  of  benefit  to  all 
students,  including  children  with 
disabilities,  States  must  involve  local 
educational  agencies,  parents, 
individuals  with  disabilities  and  their 
families,  teachers  and  other  service 
providers,  and  other  interested 
individuals  and  organizations  in 
carrying  out  comprehensive  strategies  to 
improve  educational  results  for  children 
with  disabilities. 

(c)  Targeted  Federal  financial 
resources  are  needed  to  assist  States, 
working  in  partnership  with  others,  to 
identify  and  make  needed  changes  to 
address  the  needs  of  children  with 
disabilities  into  the  next  century. 

(d)  State  educational  agencies,  in 
partnership  with  local  educational 
agencies  and  other  individuals  and 
organizations,  are  in  the  best  position  to 
identify  and  design  ways  to  meet 
emerging  and  expanding  demands  to 
improve  education  for  c^ldren  with 
disabilities  and  to  address  their  special 
needs. 

(e)  Research,  demonstration,  and 
practice  over  the  past  20  years  in  special 
education  and  related  disciplines  have 
built  a  fbimdation  of  knowledge  on 
which  State  and  local  systemic-change 
activities  can  now  be  based. 

(f)  That  research,  demonstration,  and 
practice  in  special  education  and  related 
disciplines  have  demonstrated  that  an 
effective  educational  system  now  and  in 
the  futtire  must — 

(1)  Maintain  high  academic  standards 
and  clear  performance  goals  for  children 
with  disabilities,  consistent  with  the 
standards  and  expectations  iot  all 
students  in  the  educational  system,  and 
provide  for  appropriate  and  effisctive 
strategies  and  methods  to  ensiue  that 
students  who  are  children  with 
disabilities  have  maximum 
opportimities  to  achieve  those  standards 
and  goals; 

(2)  Create  a  system  that  fully 
addresses  the  needs  of  all  students, 
including  children  with  disabilities,  by 
addressing  the  needs  of  children  with 
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disabilities  in  carrying  out  educational 
reform  Activities; 

(3)  Clearly  define,  in  measurable 
terms,  ittie  school  and  post-school 
results  pat  children  with  disabilities  are 
expectlQd  to  achieve; 

(4)  Peomote  service  integration,  and 
the  coj>k-dination  of  State  and  local 
educatiiDn,  social,  health,  mental  health, 
and  other  services,  in  addressing  the  full 
range  of  student  needs,  particularly  the 
needs  of  children  with  disabilities  who 
requirf  Isignificant  levels  of  support  to 
maxintize  their  participation  and 
learning  in  school  and  the  commiuiity; 

(5)  Ensure  that  children  with 
disabilities  are  provided  assistance  and 
suppot^  in  making  transitions  as 
descril|)^d  in  section  674(b)(3)(C)  of  the 
Act;     N 

(6)  Fijomote  comprehensive  programs 
of  promssional  development  to  ensure 
that  the  persons  responsible  for  the 
education  or  a  transition  of  children 
with  d^abilities  possess  the  skills  and 
knowledge  necessary  to  address  the 
educational  and  related  needs  of  those 
childr^it; 

(7)  Dipseminate  to  teachers  and  other 
personnel  serving  children  with 
disabiltties  research-ba;^ed  knowledge 
about  successful  teaching  practices  and 
models  and  provide  technical  assistance 
to  local  |educational  agencies  and 
school^  ion  how  to  improve  results  for 
childrdA  with  disabilities; 

(8)  (>Bate  school-based  disciplinary 
strategics  that  will  be  used  to  reduce  or 
eliminate  the  need  to  use  suspension 
and  expulsion  as  disciplinary  options 
for  children  with  disabilities; 

(9)  Establish  placement-neutral 
funding  formulas  and  cost-effective 
strategies  for  meeting  the  needs  of 
childnji^  with  disabilities;  and  (10) 
Involve  iindividuals  with  disabilities 
and  parents  of  children  with  disabilities 
in  planhing,  implementing,  and 
evalualji^g  systemic-change  activities 
and  edjiicational  reforms. 

(10)  ii|volve  individuals  with 
disabilities  and  parents  of  children  with 
disabilities  in  planning,  implementing, 
and  evijuating  systemic-change 
activiti^  and  educational  reforms. 

AbsctlUte  Priority:  Under  section  653 
and  34  itFR  75.105(c)(3),  the  Secretary 
gives  a]  li  absolute  preference  to 
applicalaons  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
compettition  only  those  applications  that 
meet  thi^  absolute  priority. 

This  priority  supports  projects  that 
assist  State  educational  agencies  and 
their  p^^ers  in  reforming  and 
improv  ifag  their  systems  for  providing 
educational,  early  intervention,  and 
transitiolial  services,  including  their 
systems;  for  professional  development. 


technical  assistance,  and  dissemination 
of  knowledge  about  best  practices,  to 
improve  results  for  children  with 
disabilities. 

State  Improvement  Plan.  Applicants 
must  submit  a  State  improvement  plan 
that— 

(a)  Is  integrated,  to  the  maximum 
extent  possible,  with  State  plans  under 
the  Elementary  and  Secondary 
Education  Act  of  1965  and  the 
Rehabilitation  Act  of  1973,  if 
appropriate; 

Cb)  Identifies  those  critical  aspects  of 
early  intervention,  general  education, 
and  special  education  programs 
(including  professional  development, 
based  on  an  assessment  of  State  and 
local  needs)  that  must  be  improved  to 
enable  children  with  disabilities  to  meet 
the  goals  established  by  the  State  under 
section  612{a)(16)  of  the  Act. 
Specifically,  applicants  must  include: 

(1)  An  analysis  of  all  information, 
reasonably  available  to  the  State 
educational  agency,  on  the  performance 
of  children  with  disabilities  in  the  State, 
including — 

(i)  Their  performance  on  State 
assessments  and  other  performance 
indicators  established  for  all  children, 
including  drop-out  rates  and  graduation 
rates; 

(ii)  Their  participation  in 
postsecondary  education  and 
employment;  and 

(iii)  How  their  performance  on  the 
assessments  and  indicators  compares  to 
that  of  non-disabled  children; 

(2)  An  analysis  of  State  and  local 
needs  for  professional  development  for 
personnel  to  serve  children  with 
disabilities  that  includes,  at  a  minimiun: 

(i)  The  number  of  personnel  providing 
special  education  and  related  services; 
and 

(ii)  Relevant  information  on  current 
and  anticipated  personnel  vacancies 
and  shortages  (including  the  number  of 
individuals  described  in  paragraph 
(b)(2)(i)  with  temporary  certification), 
and  on  the  extent  of  certification  or 
retraining  necessary  to  eliminate  those 
shortages,  that  is  based,  to  the  maximum 
extent  possible,  on  existing  assessments 
of  personnel  needs; 

(3)  An  analysis  of  the  major  findings 
of  the  Secretary's  most  recent  reviews  of 
State  compliance,  as  they  relate  to 
improving  results  for  children  with 
disabilities;  and 

(4)  An  analysis  of  other  information, 
reasonably  available  to  the  State,  on  the 
effectiveness  of  the  State's  systems  of 
early  intervention,  special  education, 
and  general  education  in  meeting  the 
needs  of  children  with  disabilities; 

(c)  Describes  a  partnership  agreement 
that— 


(1)  Specifies— 

(i)  The  nature  and  extent  of  the 
partnership  among  the  State  educational 
agency,  local  educational  agencies,  and 
other  State  agencies  involved  in,  or 
concerned  with,  the  education  of 
children  with  disabilities,  and  the 
respective  roles  of  each  member  of  the 
partnership;  and 

(ii)  How  those  agencies  will  work  in 
partnership  with  other  persons  and 
organizations  involved  in.  and 
concerned  with,  the  education  of 
children  with  disabilities,  including  the 
respective  roles  of  each  of  these  persons 
and  organizations;  and 

(2)  Is  in  effect  for  the  period  of  the 
grant; 

(d)  Describes  how  grant  funds  will  be 
used  in  undertaking  the  systemic- 
change  activities,  and  the  amoimt  and 
nature  of  funds  from  any  other  sources, 
including  funds  under  part  B  of  the  Act 
retained  for  use  at  the  State  level  imder 
sections  611(f)  and  619(d)  of  the  Act, 
that  will  be  committed  to  the  systemic- 
change  activities; 

Describes  the  strategies  the  State  will 
use  to  address  the  needs  identified 
imder  paragraph  (b),  including  bow  it 
will — 

(1)  Change  State  policies  and 
procedures  to  address  systemic  barriers 
to  improving  results  for  children  with 
disabilities; 

(2)  Hold  local  educational  agencies 
and  schools  accoimtable  for  educational 
progress  of  children  with  disabilities; 

(3)  Provide  technical  assistance  to 
local  educational  agencies  and  schools 
to  improve  results  for  children  with 
disabilities; 

(4)  Address  the  identified  needs  for 
in-service  and  pre-service  preparation  to 
ensiue  that  all  personnel  who  work  with 
children  with  disabilities  (including 
both  professional  and  paraprofessional 
personnel  who  provide  special 
education,  general  education,  related 
services,  or  early  intervention  services) 
have  the  skills  and  knowledge  necessary 
to  meet  the  needs  of  children  with 
disabilities,  including  a  description  of 
how  it  will — 

(i)  Prepare  general  and  special 
education  personnel  with  the  content 
knowledge  and  collaborative  skills 
needed  to  meet  the  needs  of  children 
with  disabilities,  including  how  the 
State  will  work  with  other  States  on 
common,  certification  criteria; 

(ii)  Prepare  professionals  and 
paraprofessionais  in  the  area  of  early 
intervention  with  the  content 
knowledge  .and  collaborative  skills 
needed  to  meet  the  needs  of  in&nts  and 
toddlers  with  disabilities; 

(iii)  Work  with  institutions  of  higher 
education  and  other  entities  that  (on 
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both  a  pre-service  and  an  in-service 
basis)  prepare  personnel  who  work  with 
children  with  disabilities  to  ensure  that 
those  institutions  and  entities  develop 
the  capacity  to  support  quality 
professional  development  programs  that 
meet  State  and  local  needs; 

(iv)  Work  to  develop  collaborative 
agreements  with  other  States  for  the 
joint  support  and  development  of 
programs  to  prepare  personnel  for 
which  thoe  is  not  siifficient  demand 
Mrithin  a  single  State  to  justify  support 
or  development  of  such  a  program  of 
preparation; 

(v)  Work  in  collaboration  with  other 
States,  particularly  neighboring  States, 
to  address  the  lack  of  uniformity  and 
reciprocity  in  the  credentialing  of 
teaciiers  and  other  [>ersonnel; 

(vi)  Enhance  the  ability  of  teachers 
and  others  to  use  strategies,  such  as 
behavioral  interventions,  to  address  the 
conduct  of  children  with  disabilities 
that  impedes  the  learning  of  children 
with  disabilities  and  others; 

(vii)  Acquire  and  disseminate,  to 
teachers,  administrators,  school  board 
members,  and  rdated  services 
personnel,  significant  knowledge 
derived  from  educational  research  and 
other  sources,  and  how  the  State,  if 
appropriate,  will  adopt  promising 
practices,  materials,  and  technology; 

(viii)  Recruit,  prepare,  and  retain 
qualified  personnel,  including 
personnel  with  disabilities  and 
personnel  from  groups  that  are 
underrepresented  in  the  fields  of  regular 
education,  special  education,  and 
related  services; 

(ix)  Integrate  its  plan,  to  the  maximum 
extent  possible,  with  other  professional 
development  plans  and  activities, 
including  plans  and  activities 
developed  and  carried  out  under  other 
Federal  and  State  laws  that  address ' 
personnel  recruitment  and  training;  and 

(x)  Provide  for  the  joint  training  of 
parents  and  special  education,  related 
services,  and  general  education 
personnel; 

(5)  Address  systemic  problems 
identified  in  Federal  compliance 
reviews,  including  shortages  of  qualified 
personnel; 

(6)  Disseminate  results  of  the  local 
capacity-building  and  improvement 
projects  funded  under  section  611(f)(4) 
of  the  Act; 

(7)  Address  improving  results  for 
children  with  disabilities  in  the 
geographic  areas  of  greatest  need;  and 

(8)  Assess,  on  a  regular  basis,  the 
extent  to  which  the  strategies 
implemented  under  this  subpart  have 
been  effective;  and 


(9)  Coordinate  its  improvement 
strategies  with  public  and  private  sector 
resources. 

Required  partners.  Applicants  must: 

(a)  Establish  a  partnership  with  local 
educational  agencies  and  other  State 
agencies  involved  in,  or  concerned  with, 
the  education  of  children  with 
disd>ilities;  and 

(b)  Work  in  partnership  with  other 
persons  and  organizations  involved  in, 
and  concerned  with,  the  education  of 
children  with  disabilities,  including — 

(1)  The  Governor; 

(2)  Parents  of  children  with 
disabilities; 

(3)  Parents  of  nondisabled  children; 

(4)  Individuals  with  disabilities; 

(5)  Organizations  representing 
individuals  with  disabilities  and  their 
parents,  such  as  parent  training  and 
information  centers; 

(6)  Community-based  and  other 
nonprofit  organizations  involved  in  the 
education  and  employment  of 
individuals  with  disabilities; 

(7)  The  lead  State  agency  for  part  C  of 
the  Act; 

(8)  General  and  special  education 
teachers,  and  early  intervention 
personnel; 

(9)  The  State  advisory  panel 
established  under  part  B  of  the  Act; 

(10)  The  State  interagency 
coordinating  coimcil  established  under 
part  C  of  the  Act;  and 

(11)  Institutions  of  higher  education 
within  the  State. 

Optional  partners.  A  partnership 
established  by  applicants  may  include 
agencies  such  as — 

(a)  Individuals  knowledgeable  about 
vocational  education; 

(b)  The  State  agency  for  higher 
education; 

(c)  The  State  vocational  rehabilitation 
agency; 

(d)  Public  agencies  with  jurisdiction 
in  the  areas  of  health,  mental  health, 
social  services,  and  juvenile  justice;  and 
(e)  Other  individuals. 

Reporting  procedures.  Each  State 
educational  agency  that  receives  a  grant 
shall  submit  performance  reports  to  the 
Secretary  piusuant  to  a  schedule  to  be 
determined  by  the  Secretary,  but  not 
more  fr^uently  than  annually.  The 
reports  must  describe  the  progress  of  the 
State  in  meeting  the  performance  goals 
established  under  Section  612(a)(16)  of 
the  Act,  analyze  the  effectiveness  of  the 
State's  strategies  in  meeting  those  goals, 
and  identify  any  changes  in  the 
strategies  needed  to  improve  its 
performance.  Grantees  must  also 
provide  information  required  imder 
EDGAR  at  34  CFR  80.40. 

Use  of  funds.  Each  State  educational 
agency  that  receives  a  State 


Improvement  Grant  under  this 
prooam — 

(a)  May  use  grant  fimds  to  carry  out 
any  activities  that  are  described  in  the 
State's  application  and  that  are 
consistent  with  the  purpose  of  this 
prooam; 

(bj  Must,  consistent  with  its 
partnership  agreement  established 
under  the  grant,  award  contracts  or 
subgrants  to  local  educational  agencies, 
institutions  of  higher  education,  and 
parent  training  and  information  centers, 
as  appropriate,  to  carry  out  its  State 
improvement  plan; 

(c)  May  award  contracts  and  subgrants 
to  other  public  and  private  Entities, 
including  the  lead  agency  imder  part  C 
of  the  Act,  to  carry  out  that  plan; 

(d)(1)  Must  use  not  less  than  75 
percent  of  the  funds  it  receives  under 
the  grant  for  any  fiscal  year — 

(ifTo  ensure  that  there  are  sufficient 
regular  education,  special  education, 
and  related  sovices  personnel  who  have 
the  skills  and  knowledge  necessary  to 
meet  the  needs  of  children  with 
disabilities  and  developmental  goals  of 
youngchildren;  or 

(ii)  To  work  with  other  States  on 
common  certification  criteria;  or 

(2)  Must  use  not  less  than  50  percent 
of  those  funds  for  these  purposes,  if  the 
State  demonstrates  to  the  Secretary's 
satisfaction  that  it  has  the  personnel 
described  injparagraph  (d)(1). 

Selection  Criteria:\\)  The  Secretary 
uses  the  following  selection  criteria  in 
34  CFR  75.210  to  evaluate  applications 
for  new  grants  under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(a)  Need  for  project.  (19  points). 
The  Secretary  considers  the  need  for 

the  proposed  project. 

In  determinmg  the  need  for  the 
project  the  Secretary  considers  the 
extent  to  which  specific  gaps  or 
weaknesses  in  services,  infrastructiue, 
or  opportimities  have  been  identified 
and  wiU  be  addressed  by  the  proposed 
project,  including  the  nature  and 
magnitude  of  those  gaps  or  weaknesses. 

(b)  Significance.  (19  points). 
The  Secretary  considers  the 

significance  of  the  proposed  project. 

in  determining  the  significance  of  the 
proposed  project,  the  Secretary 
considers  the  likelihood  that  the 
proposed  project  will  result  in  system 
change  or  improvement. 

(c)  Quality  of  the  project  design.  (19 
points). 

(1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
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Secretary  considers  the  following 
factoii 

(i)  "The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the(  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  the  extent  to  which  the  design  of 
the  prujosed  project  is  appropriate  to, 
and  wjifl  successhilly  address,  the  needs 
of  the  target  population  or  other 
IdentiHed  needs. 

(iii)  The  extent  to  which  the  proposed 
activities  constitute  a  coherent, 
sustaii  led  program  of  training  in  the 
field.  ]T 

(iv)  jrhe  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowllBJdge  from  research  and  effective 
practi(tfe. 

(v)  t|ie  extent  to  which  the  proposed 
project  [will  establish  linkages  with 
other  appropriate  agencies  and 
organi^tions  providing  services  to  the 
target  pjopidation. 

(vi)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
studei^. 

(d)  Quality  of  project  personnel.  (8 
points)  i 

(1)  Tl^e  Secretary  considers  the 
quaUty  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In|  determining  the  quality  of 
project  |)ersonnel,  the  Secretary 
consid^s  the  extent  to  which  the 
appliciiit  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender*^  Sage,  or  disability. 

(3)  Inaddition,  the  Secretary 
consid0rs  the  following  factors: 

(i)  T^B  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(ii)  The  qualifications,  including 


training  and  experience,  of 
:onsultant8  or  subcontractors. 
\equacy  of  resources.  (8  points). 
Secretary  considers  the 
of  resources  for  the  proposed 


relevar 
project 

(e)^ 

(1)T 
adequi 
project 

(2)  III  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
SecretaB^y  considers  tiie  following 
factors? 

(i)  The  adequacy  of  support,  including 
facilitic  f,  equipment,  supplies,  and 
other  nil lources,  from  the  applicant 
organii  i  tion  or  the  lead  applicant 
organiz  a  tion. 

(ii)  T  ie  relevance  and  demonstrated 
commii  laent  of  each  partner  in  the 
propos(  )<  1  project  to  the  implementation 
and  8uq<  less  of  the  project. 


(iii)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(iv)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(v)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  conunitment  of 
appropriate  entities  to  such  support. 

(0  Quality  of  the  management  plan.  (8 
points). 

(1)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  How  the  applicant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project,  including  those  of  parents, 
teachers,  the  business  commiuiity,  a 
variety  of  disciplinary  and  professional 
fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate. 

(g)  Quality  of  the  project  evaluation. 
(19  points). 

(1)  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(iii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(iv)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Qrder  12372  and  the  regulations  in  34 
CFR  Part  79. 


One  of  the  objectives  of  the  Executive 
Order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  Order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

This  docmnent  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  Apphcants 
proposing  to  perform  activities  in  more 
than  one  State  should  inunediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  Order.  The 
addresses  of  individual  State  Single 
Point  of  Contact  are  in  the  Appendix  to 
this  notice. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
•  and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
commentt  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.f).  12372— 
CFDA#  84.323A,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  D.C.  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  D.C.  time)  on 
the  date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME  ADDRESS 
AS  THE  ONE  TO  WHICH  THE 
APPUCANT  SUBMITS  ITS 
COMPLETED  APPLICATION.  DO  NOT 
SEND  APPUCATIONS  TO  THE  ABOVE 
ADDRESS. 

Instructions  for  Transmittal  of 
Applications:  If  an  applicant  wants  to 
apply  for  a  grant,  the  applicant  must: 

(1)  Mail  the  original  and  six  copies  of 
the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.323A). 
Washington,  DC  20202-4725. 

or 

(2)  Hand-deliver  the  original  and  six 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.  time)  on  or  before  the 
deadline  date  to:  U.S.  ulepartment  of 
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Education,  Application  Control  Center, 
Attention:  (CFDA#  84.323A),  Room 
«3633.  Regional  Office  Building  »3,  7th 
and  D  Streets,  SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commensal  carrier. 

(4)  Any  other  proof  of  mailing 
acocfrtable  to  the  Secretary. 

(c)  If  an  application  is  mailed  dirough 
the  IJ.S.  PoMal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 


:  (1)  The  U.S.  Postal  Service  does  not 
unifbnnly  provide  a  dated  postmark.  Before 
rslying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant  If  an 
applicant  tails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9495. 

The  applicant  must  indicate  on  the 
envelope  and'if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number  and  suffix  letter,  if  any,  of 
the  competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms: 
The  appendix  to  this  notice  is  divided 
into  three  parts,  plus  a  statement 
regarding  estimated  public  reporting 
burden,  additional  non-regulatory 
guidance,  and  various  assurances, 
certifications,  and  required 
documentation.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  D:  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions.  The  budget 
section  of  the  application  form  requires 
all  applicants  for  multi-year  projects  to 
provide  detailed  budget  information  for 
the  total  grant  period  requested.  The 
Department  will  establish,  at  the  time  of 
initial  award,  the  funding  levels  for  each 
year  of  the  grant  award.  By  requesting 
detailed  budget  information  in  the 
initial  application  for  the  total  grant 


period,  the  need  for  a  formal 
noncompeting  continuation  application 
in  the  remaining  years  has  been 
eliminated.  A  performance  report  will 
be  required  aimually  to  determine 
substantial  progress,  rather  than  a  non- 
competing  continuation  application. 
Part  ni:  Application  Narrative. 

Additional  Materials 

The  following  forms  and  other  items 
must  be  included  in  the  application:  a. 
Estimated  Public  Reporting  Burden. 

b.  Assurances — ^Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

c.  Certifications  Regarding  Lobbying; 
Debarment.  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Woriqplace  Requirements  (ED  80-0013). 

d.  Certification  Regarding  Debarment, 
Suspension,  IneligibUity  and  Voluntary 
Exclusion — ^Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
instructions.  (NOTE:  ED  Form  GCS- 
0014  is  intended  for  the  use  of  grantees 
and  should  not  be  transmitted  to  the 
Department.) 

e.  Certification  of  Eligibility  for 
Federal  Assistance  in  Certain  Programs 
(ED  80-0016) 

f.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  The  doctunent  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  by  the  Office  of 
Management  and  Budget  in  the  Federal 
Register  (61  FR  1413)  on  Qanuary  19, 
1996). 

g.  Addresses  of  the  individual  State 
Single  Point  of  Contact. 

h.  Table  of  Contents. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  die  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  All  applicants  must 
submit  ONE  original  signed  application, 
including  ink  signatures  on  all  forms 
and  assurances,  and  THREE  copies  of 
the  application.  Please  mark  each 
application  as  "original"  or  "copy".  No 
grant  may  be  awarded  unless  a 
completed  application  has  been 
received. 

For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to  the  Grants  and 
Contracts  Services  Team,  400  Maryland 
Avenue,  S.W.,  room  3317,  Switzer 
Building,  Washington,  D.C.  20202-2641. 
The  preferred  method  for  requesting 
information  is  to  FAX  your  request  to: 
(202)  205-8717.  Telephone:  (202)  260- 
9182. 


*    Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  or  the 
application  packages  referred  to  in  this 
notice  in  an  alternate  format  (e.g. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  by  contacting  the 
Department  as  listed  above.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  application 
package. 

Qectronic  AooesB  to  TUs  Docimianl 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Edvication 
dotniments  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Doctunent  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fBdreg.htm 
http://www.ea.gov/news.htiftl 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
intex.html 

Dated:  August  11. 1999. 
fudith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Estimated  Public  Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  imless  it  displays  a  valid 
0MB  control  number.  The  valid  OMB 
control  niunber  for  this  information 
collection  is  OMB  No.  1820-0620.  The 
time  required  to  complete  this 
information  collection  is  estimated  to 
average  between  50-130  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  acciu'acy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
D.C.  20202-4651.  If  you  have  any 
comments  or  concerns  regarding  the 
status  of  your  individual  submission  of 
this  form,  write  direcUy  to:  Office  of 


Commonw^lth 


'ducation  and 
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Special  [Education  Programs,  U.S. 
Department  of  Education,  400 
Indepei^dence  Avenue,  SW., 
Washiigton,  D.C.  20202-2641. 

ApplicBtion  NairatiTe 

The  jijaarative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
infonn^on  regarding  each  criterion.  Do 
not  sint]  )ly  paraphrase  the  criteria, 
position  descriptions,  not 


Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  be  directly  applicable  to  the 
prograi|i  design  and  all  other  project 
compo^nts. 

Final  Amplication  Preparation 

Use  tfle  above  checklist  to  verify  that 
all  itenia  are  addressed.  Prepare  one 
original  with  an  original  signature,  and 
include  ^hree  additional  copies.  Do  not 
use  elabbrate  bindings  or  covers.  The 
application  must  be  mailed  to  the 
Application  Control  Center  (ACC)  and 
postmarked  by  the  deadline  date  of 
December  15, 1999. 

QuesticMs  and  Answers 

Following  is  a  series  of  questions  and 
answers  that  will  serve  as  guidance  for 
State  Educational  Agency  in  completing 
the  grant  application  for  a  State 
Improvement  Grant  (SIG)  as  authorized 
by  the  l|^dividuals  with  Disabilities 
Education  Act  (IDEA).  The  questions 
were  chqsen  to  provide  additional 
insight  ^hto  the  statutory  requirements 
contained  in  the  grant  application.  The 
questions  were  generated  from  a  number 
of  sourqes  including  parents  of  students 
with  disabilities,  Regional  Resource 
Centers;  the  Federal  Resource  Center, 
State  Dii^ors  of  Special  Education, 
State  Eai^cational  Agency  staff  and  staff 
from  th^pffice  of  Special  Education 
Program!. 

EligiblelAppIicants 

1.  Whb  may  apply  for  a  State 
Improvement  Grant? 

A  Stat^  Educational  Agency  of  one  o'f 
the  50  Skfetes,  the  District  of  Columbia, 
or  the  CUnmonwealth  of  Puerto  Rico  or 
an  outlyMig  area  (United  States  Virgin 
Islands,  f(0uam,  American  Samoa,  and 
the  Commonwealth  of  the  Northern 
Marians* islands).'  (Sections  602(18), 
602(27),  ^52(a).  and  655(a)(l)(2)). 


'  Unless  cthenvise  noted,  the  term  "State"  refers 
to  the  50  Siites,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico  and  the  outlying 
areas  (Uni^d  States  Virgin  Islands.  Guam, 
American  >«mo8  and  the  Commonwealth  of  the 
Northern  ^  (triana  Islands). 


2.  Can  two  or  more  SEAs  apply  jointly 
for  a  SIG? 

No.  A  State  applying  for  a  State 
Improvement  Grant  shall  submit  an 
individual  application.  However, 
included  in  the  application  will  be  a 
description  of  how:  (1)  the  State  will 
work  to  develop  collaborative 
ap-eements  widi  other  States  for  the 
joint  support  and  development  of 
programs  to  prepare  persoimel  for 
which  there  is  not  siifficient  demand 
within  a  single  State  to  justify  support 
or  development  of  such  a  program  of 
preparation;  and  (2)  the  State  will  work 
in  collaboration  with  other  States, 
particularly  neighboring  States,  to 
address  the  lack  of  uniformity  and 
reciprocity  in  the  credentialing  of 
teachers  and  other  personnel  (Section 
653(c)(3)(D)(iv)  and  (v)). 

Partners 

3.  With  whom  is  the  State  supposed 
to  form  partnerships  and  how  are  such 
partnerships  structm^d? 

Part  D  Subpart  1— State  Program 
Improvement  Grants  for  Chilcfreu  with 
Disabilities,  Section  652  (b)  describes 
three  types  of  State  partners.  In  order  to 
be  considered  for  a  State  Improvement 
Grant,  a  State  educational  agency  must 
establish  a  partnership  with  individuals 
and  organizations  considered  "Required 
Partners. "-Required  partners  are  made 
up  of  two  subsets  of  partners — those 
called  "Contractual  partners"  and  those 
called  "Other  partners."  The  SEA's 
contractual  partners  are  local 
educational  agencies  and  other  State 
agencies  involved  in,  or  concerned  with, 
the  education  of  children  with 
disabilities.  These  partners  are  called 
contractual  because  they  must  be  parties 
to  a  formal  "partnership  agreement" 
that  is  explained  further  below  in 
question  four. 

The  "other  partners"  are  individuals 
and  organizations  involved  in,  and 
concerned  with,  the  education  of 
children  with  disabilities,  with  whom 
the  SEA  must  work  in  partnership  to 
implement  the  State  improvement  grant. 
Other  partners  may  be,  but  the  SEA  is 
not  required  to  make  them,  parties  to 
the  formal  partnership  agreement.  Those 
"other  partners"  must  include  the 
Governor;  parents  of  children  with 
disabilities;  parents  of  nondisabled 
children;  individuals  with  disabilities; 
organizations  representing  individuals 
with  disabilities  and  their  parents,  such 
as  parent  training  and  information 
centers;  ^  community-based  and  other 
nonprofit  organizations  involved  in  the 


-Stales  in  which  Community  Parent  Resource 
Centers  are  located  are  encouraged  to  include  these 
organizations  as  "other  partners." 


education  and  employment  of 
individuals  with  disabilities;  the  lead 
State  agency  for  Part  C;  general  and 
special  education  teachers,  and  early 
intervention  personnel;  the  State 
advisory  panel  established  under  Part  B; 
the  State  interagency  coordinating 
coimcil  established  under  Part  C;  and 
institutions  of  higher  education  (IHEs) 
within  the  State.  The  State  is 
encouraged  to  only  partner  with-those 
IHEs  that  are  currently  implementing  or. 
based  on  the  partnership  Agreement, 
will  develop  and  implement,  training 
programs  that  are  consistent  with  the 
principles  of  IDEA  97  (e.g.,  training  that 
facilitates  access  to  the  general 
education  curriculum;  training  that 
facilitates  inclusionary  practices;  joint 
training  of  general  educators,  special 
educators  and  parents,  where 
appropriate;  training  that  targets 
pedagogical  practices  that  focus  on 
accommodating  and  modifying 
instruction  to  meet  State  standards). 
Based  on  the  needs  assessment,  the 
State  must  focus  at  least  75%  of  the 
funds  received  under  the  State 
Improvement  Grant  on  the  professional 
development  and  training  of  regular 
education,  special  education,  or  related 
services  personnel  (only  50%  of  the 
funds  must  be  used  on  professional 
development  if  the  State  can 
demonstrate  to  the  Secretary  that  it  has 
sufficient  personnel;  see  question  13  for 
additional  clarification).  In  order  to 
ensure  that  the  perspectives  of  school 
based  staff  are  represented  in  the  grant 
activities,  the  State  is  encouraged  to 
incorporate  into  its  partnership 
agreement  and  partnership  activities, 
professional  organizations  that  negotiate 
for  and  may  represent  school-based 
staff.  In  addition  to  required  partners, 
the  SEA,  at  its  option,  may  include  as 
partners  individuals  and  organizations 
called  Optional  Partners.  The  SEA  may 
include  "optional  partners"  as  parties  to 
the  formal  partnership  agreement  or 
work  in  partnership  with  them,  without 
them  being  parties  to  the  partnership 
agreement.  Those  optional  partners  may 
include  individuals  knowledgeable 
about  vocational  education,  the  State 
agency  for  higher  education,  the  State 
vocational  rehabilitation  agency,  public 
agencies  with  jurisdiction  in  the  areas  of 
health,  mental  health,  social  services, 
and  juvenile  justice  and  other 
individuals. 

4.  What  is  the  partnership  agreement 
and  what  must  it  include? 

Each  State  Improvement  Plan 
submitted  with  the  State's  application 
shall  include  a  description  of  the 
partnership  agreement  entered  into  by 
the  Sea  with  its  contractual  partners 
and  with  any  "other"  and  "optional" 
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partners  who  will  be  parties  to  the 
partnership  agreement.  As  specified  in 
die  grant  application  package,  the 
partnmship  agreement  must  specify  the 
nature  ana  extent  of  the  partnership 
among  the  SEA,  the  LEAs,  and  other 
State  agencies  involved  in,  or  concerned 
with,  the  education  of  children  with 
disabilities.  It  must  specify  the 
respective  roles  of  each  member  of  the 
partnership  in  the  implementation  of 
the  State  improvement  plan.  The 
partnership  agreement  must  also  specify 
how  the  SEA,  LEAs,  and  other  State 
agencies  identified  above,  will  work  in 
partnership  with  other  persons  and 
csganiaations  involved  in,  and 
concerned  with,  the  education  of 
children  with  disabilities  (these  would 
be 'the  "other  partners"  and  any 
"optional  partners"),  and  must  specify 
the  respective  roles  of  each  of  these 
persons  and  organizations  (Section 
53(c)(1)(B)).  The  partnership  agreement 
must  indicate  that  it  is  in  effect  for  the 
period  of  the  grant.  The  terms  of  the 
partnership  agreement  will  determine 
whether  the  SEA  will  award  subgrants 
or  contracts  to  any  of  the  partners  listed 
in  Section  654(a)(2)(A). 

5.  What  is  the  connection  between  the 
partnership  agreement  and  the  SEA's 
use  of  funds? 

The  SEA  shall,  as  appropriate,  award 
contracts  or  subgrants  to  LEAs,  IHEs, 
and  parent  training  and  information 
centers  identified  in  the  partnership 
agreement  to  carry  out  the  State 
improvement  plan.  To  carry  out  the 
State  improvement  plan,  the  SEA  may 
also  award  contracts  and  subgrants  to 
other  public  and  private  entities, 
including  the  lead  agency  under  Part  C 
and  other  agencies  that  are  partners,  as 
well  as  public  and  private  entities  that 
are  not  partners.  It  is  anticipated  that  an 
SEA  will  need  and  desire  the  resources 
of  other  individuals  and  organizations 
to  develop  and  implement  all  of  the 
systemic  change,  technical  assistance, 
in-service  and  pre-service  training, 
dissemination  and  assessment  activities 
designated  in  the  State  improvement 
plan.  There  is.  however,  no  required 
amount  of  funds  that  must  be  used  for 
contracts  or  subgrants  (Section 
654(a)(2)). 

Funding  Availability  and  Levels 

6.  What  are  the  grant  amotmts  to 
States? 

The  Secretary  shall  make  a  grant  to 
each  State  educational  agency  whose 
application  the  Secretary  has  selected 
for  funding  under  this  subpart  in  an 
amount  for  each  fiscal  year  that  is:  (1) 
not  less  than  $500,000,  nor  more  than 
$2,000,000,  in  the  case  of  the  50  States, 
the  District  of  Columbia,  and  the 


Commonwealth  of  Puerto  Rico;  and  (2) 
not  less  than  $80,000,  in  the  case  of  an 
outlying  area  (United  States  Virgin 
Islands,  Guam,  American  Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (Section  655(a)).  This  means  that 
the  Department  will  reject  and  will  not 
consider  any  application  that  proposes 
a  budget  that  exceeds  the  maximum 
award  amount  or  is  less  than  the 
minimnTn  award  amount  for  any  single 
budget  period  of  12  months. 

7.  How  wiU  decisions  be  made 
regarding  the  amoimt  of  funds  that 
states  wUl  receive  if  approved  for  a  State 
Improvement  Grant? 

The  Secretary  will  set  the  amount  of 
each  grant,  within  the  limits  outlined  in 
the  response  to  question  6,  after 
considering:  (1)  the  relative  population 
of  the  State;  (2)  the  types  of  activities 
proposed  by  the  State;  and  (3)  the 
amount  of  funds  available  for  making 
the  grants  (Section  655(c)).  Using  the 
same  considerations,  the  Secretary 
funded  successful  applications  for  fiscal 
year  1998  at  the  following  levels: 

Vermont  , $500,000 

Utah $578,551 

New  Hampshire $600,000 

Hawaii  $600,000 

Idaho  $625,000 

Iowa  $875,526 

Kansas  $900,000 

Kentucky  $1,000,000 

Massachusetts  $1,009,000 

Alabama  »....       $1,025,000 

Georgia  $1,060,000 

Maryland $1,095,000 

Missouri  $1,145,000 

Virginia  $1,240,000 

Ohio , $1,320,000 

Pennsylvania $1,320,000 

Michigan  $1,320,000 

California  $1,840,000 

8.  How  will  the  connection  between 
grant  amounts  and  "need"  be 
determined? 

As  previously  stated  in  the  response 
to  question  7.  the  Secretary  shall  set  the 
amount  of  each  grant  after  considering: 

(1)  the  relative  population  of  the  State; 

(2)  the  types  of  activities  proposed  by 
the  State  or  outljring  area;  and  (3)  the 
amoimt  of  funds  available  for  making 
the  grants.  "Need"  will  be  determined 
through  the  quality  of  the  needs 
assessment  performed  under  Section 
653(b)  including:  (i)  an  analysis  of  all 
information,  reasonably  avdlable  to  the 
State  educational  agency,  on  the 
performance  of  children  with 
disabilities  in  the  State;  (ii)  an  analysis 
of  State  and  local  needs  for  professional 
development  for  personnel  to  serve 
children  with  disabilities;  (iii)  an 
analysis  of  the  major  findings  of  the 
Secretary's  most  recent  reviews  of  State 
compliance,  as  they  relate  to  improving 
results  for  children  with  disabilities; 


and  (iv)  an  analysis  of  other 
information,  for  example,  findings  made 
by  the  Secretary's  Ctffice  for  Civil  Rights, 
reasonably  available  to  the  State,  on  the 
effectiveness  of  the  State's  systems  of 
early  intervention,  special  education, 
and  general  education  in  meeting  the 
needs  of  children  with  disabilities. 

9.  What  will  the  Secretary  consider  in 
making  an  award  on  a  competitive 
basis? 

Using  the  selection  criteria  identified 
elsewhere  in  this  application  package, 
the  Secretary  expects  to  select  for 
funding  applications  from  States  that 
demonstrate  a  need  for  improvement 
and  effective  strategies  to  meet  those 
State  needs.  The  application  should 
show  how  the  State  plans  to  fulfill  the 
purpose  of  the  State  Improvement 
Grant,  which  is  to  assist  State 
educational  agencies  and  their  partners 
in  reforming  and  improving  their 
systems  for  providing  educational,  early 
intervention,  and  transitional  services, 
including  their  systems  for  professional 
development,  technical  assistance,  and 
dissemination  of  knowledge  about  best 
practices,  to  improve  results  for 
children  with  disabilities.  The  Secretary 
may  give  priority  to  applications  on  the 
basis  of  need,  as  indicated  by  such 
information  as  the  findings  of  Federal 
compliance  reviews  (Section  653(d)). 

Improvement  Strategies  and  Use  of 
Funds 

10.  Can  funds  from  the  State 
Improvement  Grants  be  distributed  to 
LEAs  on  a  competitive  basis? 

Yes.  The  statute  does  not  provide  a 
particiilar  method  for  States  to  use  when 
distributing  State  Improvement  Grant 
funds  to  LEAs  or  other  entities.  When 
awarding  and  administering  subgrants, 
imder  34  CFR  §  80.37(a),  the  State  must 
follow  state  law  and  procedures.  As 
long  as  the  SEA's  plan  to  contract  or 
subgrant  SIG  funds  is  consistent  with 
the  partnership  agreement  and  the  funds 
are  used  to  support  the  activities 
specified  in  the  approved  grant 
application,  there  is  no  statutory 
prohibition  against  the  funds  being 
distributed  to  LEAs  on  a  competitive 
basis. 

11.  Can  charter  schools  be  involved  as 
partners  in  the  State  Improvement 
Grant? 

Yes.  Charter  schools  are  schools 
imder  contract — or  charter — between  a 
public  agency  and  groups  of  parents, 
teachers,  community  leaders  or  others 
who  want  to  create  alternatives  and 
choice  within  the  public  school  system. 

Charter  schools  can  be  involved  as 
partners  in  the  State  Improvement 
Grant,  either  as  an  LEA  or  as  part  of  an 
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existing  LEA,  consistent  with  the  State 
charter  schools  law. 

12.  Does  the  "service  obligation" 
apply  to  the  use  of  State  Improvement 
Grant  fuftds  if  they  are  being  used  for 
scholarsbips? 

No.  The  "service  obligation" 
contain^il  imder  the  Personnel 
Preparatjibn  discretionary  grant  program 
provide^  jthat  a  recipient  of  a 
scholarship  funded  by  the  Personnel 
Preparation  program  under  Section 
673(b),  (c),  (e),  and  to  the  extent 
appropriate  (d),  shall  subsequently 
perform  {Work  in  the  field  in  which  they 
were  traitied  or  repay  the  cost  of  the 
financial  assistance.  The  service 
obligation  only  applies  to  scholarships 
awarded  under  the  Personnel 
Preparation  program. 

13.  Can  funds  be  used  to  prepare  early 
intervention  personnel? 

Yes,  but  omy  in  limited 
circumstances.  Under  Section  654(b)(1) 
a  State  educational  agency  that  receives 
a  grant  shall  use  not  less  than  75  percent 
of  the  funds  it  receives  under  the  grant 
for  any  ft^al  year  to  work  with  other 
States  oh  common  certification  criteria 
or  to  ens;ure  that  there  are  sufficient 
regular  raucation,  special  education, 
and  relawd  services  personnel  who  have 
the  skills  and  knowledge  necessary  to 
meet  the  needs  of  children  with 
disabilities  and  developmental  goals  of 
young  cldldren.  This  section  ensures 
that  bas^<|  on  the  needs  assessment,  the 
State  foci^es  at  least  75%  of  the  funds 
received  ^der  the  State  Improvement 
Grant  on  the  professional  development 
and  training  of  regular  education, 
special  education,  or  related  services 
personnel.  Only  50%  of  the  funds  must 
be  used  |)b  professional  development  if 
the  State  can  demonstrate  to  the 
Secretary  that  it  has  sufficient 
personnel.  Training  that  prepares 
personnel  to  deliver  early  intervention 
services  that  could  not  also  be 
considenad  regular  education,  special 
education,  or  related  services  would  not 
be  a  permissible  use  of  the  75%,  or  50% 
as  the  case  may  be,  of  the  funds. 
Howevet;  it  would  be  permissible  for 
early  intervention  personnel  to 
particip^ttB  in  training  in  those  areas  of 
special  education  and  related  services 
that  woidjd  be  useful  to  them,  even  if  the 
training  it  funded  using  the  75%  of  the 
funds.  There  is  no  limitation  on  the  use 
of  the  remaining  25%  of  the  funds 
received  lender  the  SIG;  it  can  be  used 
to  train  mrsonnel  to  provide  early 
intervention  services  or  for  any  other 
activity  iji^  an  approved  SIG. 

14.  Hokv  does  a  State  demonstrate  that 
it  meets  ue  requirement  to  use  at  least 
75%  (or  50%  if  applicable)  of  the  grant 
funds  fb^  brofessional  development? 


States  should  structiue  the 
presentation  of  their  budget  so  that  the 
Department  can  easily  determine  that 
the  State  has  met  the  75%  or  50% 
requirement  as  the  case  may  be. 

15.  What  is  the  relationship  of  the  SIG 
to  the  State  set  aside  under  Part  B? 

In  order  to  carry  out  the  activities 
proposed  in  the  State's  SIG  application, 
a  State  may  choose  to  supplement  the 
State  Improvement  Grant  award  with 
funds  from  the  IDEA  Part  B  State  set 
aside  (i.e.,  the  portion  of  the  IDEA,  Part 
B  grant  awards  retained  for  use  by  the 
SEA  under  Sections  611(f)  and  619(d)  of 
the  Act  for  discretionary  purposes). 

16.  Can  funds  from  sources  other  than 
the  SIG  be  used  to  support  the  required 
activities  for  awards  under  this 
program? 

Yes.  In  addition  to  the  SIG  award, 
funds  from  other  sources  (e.g.,  other 
IDEA  discretionary  grants.  Part  B  State 
set  aside  funds,  preschool  grants)  may 
be  used,  so  long  as  those  activities  are 
permissible  under  the  funding  statute 
and  regulations  to  carry  out  any 
activities  described  in  the  State's  SIG 
application.  States  may  also  use  funds 
from  private  sources  (e.g.,  foundations) 
to  carry  out  activities  described  in  the 
State's  application.  In  its  State 
Improvement  Plan,  the  State  must 
describe  the  amount  and  natiue  of  funds 
from  any  other  sources,  including  the 
Part  B  funds  retained  for  use  imder 
Sections  611(f)  and  619(d)  of  the  Act 
and  Part  D  discretionary  funds  that  will 
be  committed  to  the  SIG  program. 

17.  Can  SIG  funds  be  used  for  direct 
services  to  children  with  disabilities? 

Yes.  The  statute  does  not  forbid  the 
use  of  SIG  funds  for  direct  services  to 
children  with  disabilities;  however, 
funding  for  these  services  must  come 
from  the  25%  or  50%  of  the  grant 
award,  as  the  case  may  be,  not  obligated 
by  statute  to  fund  professional 
development  activities  or  to  work  with 
ether  States  on  common  certification 
criteria.  In  addition,  the  need  for  direct 
services  must  be  one  of  the  critical 
aspects  of  early  intervention,  general 
education  and  special  education 
identified  in  the  State's  needs 
assessment.  The  direct  services 
improvement  strategy  must  be  described 
in  the  State's  application  and  be 
consistent  with  the  purpose  of  the  grant, 
which  is  to  assist  State  educational 
agencies  and  their  partners  in  reforming 
and  improving  their  systems  for 
providing  educational,  early 
intervention,  and  transitional  services, 
including  their  systems  for  professional 
development,  technical  assistance,  and 
dissemination  of  knowledge  about  best 
practices,  to  improve  results  for 
children  with  disabilities. 


Strategies  Used  to  Address  Identified 
Needs 

18.  Is  interstate  personnel  preparation 
mandatory? 

No.  The  State  is  required  to  describe 
how  it  will  work  to  develop 
collaborative  agreements  with  other 
States  for  the  joint  support  and 
development  of  programs  to  prepare 
personnel  for  which  there  is  not 
sufficient  demand  within  the  State  to 
justify  support  or  development  of  such 
a  program  of  preparation  (Section 
653(c)(3)(D)(iv)).  If  the  State 
demonstrates,  through  its  needs 
assessment,  that  there  is  sufficient 
demand  within  the  State  to  support  its 
own  personnel  preparation  programs, 
then  interstate  collaborative  agreements 
are  not  required. 

19.  Is  training  of  general  education 
personnel  required? 

Yes.  In  its  application,  the  State  is 
required  to  include  a  description  of  how 
the  State  will  prepare  general  as  well  as 
special  education  personnel  with  the 
content  knowledge  and  collaborative 
skills  needed  to  meet  the  needs  of 
children  with  disabilities  (Section 
653(c)(3)(D)(i)). 

20.  Is  training  of  parents  required? 
Yes.  In  its  application,  the  State  is 

required  to  include  a  description  of  how 
the  State  will  provide  for  the  joint 
training  of  parents  and  special 
education,  related  services,  and  general 
education  personnel  (Section 
653(c)(3)(D)(x)). 

Role  of  Regional  Resource  Center/ 
Technical  Assistance  and 
Dissemination  Projects 

21.  What  role'can  the  Regional 
Resoiuce  Center  (RRC)  play  in  the 
development  of  the  State  Improvement 
Plan  and  grant  application? 

The  RRC  is  encouraged  to  provide 
general  technical  assistance  to  States  in 
the  development  of  their  Stafe 
Improvement  Plans.  An  RRC  is  funded 
to  provide  technical  assistance  and 
resoiirces  to  all  states  within  its  region 
and  must  do  so  on  an  equitable  basis 
across  those  States.  Helping  States 
improve  their  special  education 
programs  is  the  central  mission  of  the 
RRCs  and  many  State  activities  related 
to  the  State  Improvement  Grant  program 
will  be  crucial  in  these  improvement 
efforts.  It  would  be  inappropriate, 
however,  for  an  RRC  to  help  a  State  in 
drafting  its  grant  application  or  even  to 
provide  technical  assistance  on 
strategies  to  improve  the 
competitiveness  of  a  State's  application 
because  it  could  be  viewed  as  providing 
a  competitive  advantage  to  one  potential 
applicant  over  another.  On  the  other 
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hand,  helping  States,  for  example,  with 
data  analyses,  needs  assessments,  and 
facilitating  meetings  concerning 
planning  the  States'  improvement 
activities  could  be,  except  as  noted 
above,  a  part  of  the  RRC's  technical 
assistance  activities  to  the  States  in  their 
region.  RRCs  can  also  assist  States  in 
their  implementation  of  a  State 
Improvement  Grant  once  those  grants 
are  awarded. 

22.  Can  the  State  use  SIG-funds  to 
subcontract  or  contract  with  the 
University  or  entity  in  which  the  RRC 
is  located  to  carry  out  SIC  activities? 

Yes.  The  State  can  use  SIG  funds  to 
subgrant  or  contract  with  the  University 
or  entity  in  which  the  RRC  is  located  to 
carry  out  SIG  activities.  However,  the 
University  or  other  entity  would  need  to 
ensure  that  personnel  time  and  other 
resources  covered  by  the  RRC's 
cooperative  agreement  with  the 
Department  are  not  used  to  work  on  SIG 
activities  performed  imder  such  a 
subgrant  or  contract  and  that  work  done 
under  such  other  subcontract  or  contract 
is  not  represented  as  being  performed  as 
part  of  the  cooperative  agreement  with 
the  Department  of  Education. 

23.  Can  Technical  Assistance  and 
Dissemination  (TA&D)  projects  funded 
by  OSEP  play  a  role  in  SIG  activities? 

Similarly  to  RRCs.  TA&D  projects 
funded  by  OSEP  must  ensure  that  the 
services  (hey  provide  are  fairly  and 
evenhandecUy  available  to  their 
respective  audience  (under  the  terms  of 
their  OSEP  funding  agreement/grant/ 
contract)  in  all  States,  that  the  proposed 
SIG  activity  is  permissible  under  the 
terms  of  the  particular  Project's  funding 
agreement/  grant/contract/  with  OSEP 
and  that  Projects  do  not  accept  SIG 
funds  under  contract  or  grant  with  an 
SEA  for  activities  they  are  ciurently 
receiving  Federal  funds  to  provide.  In 
addition,  TA&D  projects,  like  the  RRCs, 
shoidd  not  engage  in  activities  that 
could  be  seen  as  providing  a 
competitive  advantage  to  any  one  State 
over  others  in  the  SIG  competition. 

Relationship  between  State 
Improvement  Plan  and  other  Federal 
Statutes  and  Requirements 

24.  What  is  the  link  between  the 
Comprehensive  System  of  Personnel 
Development  (CSPD)  and  the  SIG?  What 
are  the  similarities  and  differences? 

The  requirements  for  a  CSPD  as 
amended  by  IDEA  97  must  be 
implemented  by  Jidy  1. 1998  regardless 
of  whether  or  not  a  State  receives  a  SIG. 
Under  Section  612(a)(14)  of  IDEA,  in 
order  to  be  eligible  for  funding  under 
Part  B.  a  State  must  have  in  effect  a 
comprehensive  system  of  personnel 
development  that  is  designed  to  ensure 


an  adequate  supply  of  qualified  special 
education,  regular  education,  related 
services,  and  early  intervention 
personnel  and  that  meets  the 
requirements  contained  in  the  personnel 
development  sections  of  the  State 
Improvement  Plan  addressing  needs 
assessment  and  improvement  strategies. 
It  is  intended  that  the  CSPD  meet  the 
SIG  personnel  development 
requirements  so  that  it  may  serve  as  the 
framework  for  the  State's  personnel 
development  part  of  a  SIG  grant 
application. 

25.  To  what  extent  does  this  plan 
have  to  be  linked  to  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA)  and  the  Rehabilitation  Act  of 
1973? 

To  the  "maximum  extent  possible" 
State  Improvement  Plans  must  be  linked 
to  State  plans  under  ESEA  and  the 
Rehabilitation  Act  of  1973.  The  IDEA 
Amendments  of  1997  emphasize  that 
children  with  disabilities  have  access  to 
the  general  curriculiun  and  general 
educational  reforms.  Although  the 
legislation  does  not  mention  integration 
with  any  other  state  plans  under  any 
other  Federal  statute,  because  the  State 
Improvement  Plan  is  focused  on 
systems  change  for  students  with 
disabilities,  integration  with  relevant 
state  plans  or  projects  woidd  be 
beneficial  (Section  653(a)(2)(A)). 

26.  What  is  the  relationship  between 
the  performance  goals  and  indicators  a 
State  must  have  to  be  eligible  for  Part  B 
and  the  State  Improvement  Plan? 

Under  Part  B  (612(a)(16)),  in  order  to 
be  eligible  to  receive  financial  assistance 
under  Part  B,  the  State  must  have  in 
place  by  July  1, 1998  performance  goals 
for  children  with  disabilities  that  must 
promote  the  piuposes  of  the  IDEA  and 
be  consistent,  to  the  maximum  extent 
appropriate,  with  other  goals  and 
standards  developed  for  children 
established  by  the  State  and 
performance  indicators  to  tissess 
progress  toward  achieving  those  goals. 
A  State  must  have  developed  those 
performance  goals  and  indicators  in 
order  to  apply  for  a  State  Improvement 
Grant  because  in  conducting  the  needs 
assessment  required  as  part  of  its 
application,  the  State  shall  identify 
those  critical  aspects  of  early 
intervention,  general  education,  and 
special  education  programs  that  must  be 
improved  to  enable  cMldren  with 
disabilities  to  meet  the  performance 
goals  and  indicators  established  by  the 
State  for  the  performance  of  childiren 
with  disabilities  under  Section 
612(a)(16).  In  submitting  the  required 
SIG  performance  reports  to  the  Secretary 
under  Section  653(Q,  the  State  shall 
describe  the  progress  of  the  State  in 


meeting  the  performance  goals 
established  under  section  612(a)(16), 
analyze  the  effectiveness  of  the  State's 
strategies  in  meeting  those  goals,  and 
identify  any  changes  in  the  strategies 
needed  to  improve  its  performance. 

Monitoring  and  Corrective  Action  Plans 

27.  How  is  the  State  Improvement 
Grant  aligned  with  Federal  compliance 
reviews? 

There  are  three  areas  in  which  the 
State  Improvement  Grant  aligns  with 
Federal  compliance  reviews.  First,  the 
State  improvement  plan  must  include 
an  analysis  of  the  major  findings  of  the 
Secretary's  most  recent  reviews  of  State 
compliance,  as  they  relate  to  improving 
results  for  children  with  disabilities 
(Section  653(b)(2)(C)).  The  second  is 
that  the  State  improvement  plan  must 
include  a  description  of  strategies  that 
will  address  systemic  problems 
identified  in  Federal  compliance 
reviews,  including  shortages  of  qualified 
personnel  (Section  653(c)(3)(E).  The 
third  area  of  alignment  with  monitoring 
is  that  in  determining  competitive 
awards  the  Secretary  may  give  priority 
to  applications  on  the  basis  of  need,  as 
indicated  by  such  information  as  the 
findings  of  Federal  compliance  reviews 
(Section  653(d)(2)). 

28.  Can  the  State  Improvement  Grant 
funds  be  used  to  address  deficiencies 
identified  in  Federal  compliance 
reviews? 

Yes,  if  the  activities  to  address  the 
deficiencies  are  consistent  with  the 
purposes  of  the  grant  and  described  in 
the  State's  application,  ff,  for  example, 
a  Federal  compliance  review  identLBed 
that  a  personnel  shortage  impacted  on 
the  provision  of  a  bee  appropriate 
public  education  to  students  with 
disabilities,  then  it  would  be  consistent 
with  the  purposes  of  the  grant  to  use 
grant  funds  to  address  the  personnel 
shortage. 

Apphcations,  Length  of  Awards,  and 
Reapplication 

29.  Can  the  first  grant  be  vmtten  as  a 
planning  grant? 

No.  TKe  purpose  of  the  SIG  program 
is  to  assist  State  educational  agencies, 
and  their  partners  referred  to  in  Section 
652(b),  in  reforming  and  improving  their 
systems  for  providhig  educational,  early 
intervention,  and  transitional  services, 
including  their  systems  for  professional 
development,  technical  assistance,  and 
dissemination  of  knowledge  about  best 
practices,  to  improve  results  for 
children  with  disabilities.  In  order  to  be 
funded  a  State  must  include  in  its 
application  improvement  strategies  that 
were  developed  to  address  State  and 
local  needs  identified  in  the  State  needs 
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assessmekit.  The  piupose  of  the  needs 
assessment  is  to  provide  the  necessary 
information  to  bcilitate  the 
developitent  of  a  State  improvement 
plan  thalt  identifies  those  critical  aspects 
of  early  intervention,  general  education, 
and  special  education  programs  that 
must  bejiimproved  to  enable  children 
with  disiabilities  to  meet  the  goals 
established  by  the  State  under  Section 
612(a)(l|^).  In  conjunction  with  the 
needs  a^^essment,  the  improvement 
strategics  (Section  653(c))  subsumed  in 
the  Stat^  [improvement  Plan  constitute 
the  Stat^ts  plan  for  the  use  of  SiG  funds. 

30.  What  grant  period  can  a  State 
request  w  its  initial  application? 

A  stat^  may  request  a  grant  of  from 
one  to  five  years.  However,  the 
Secretary  may  award  a  grant  that  is 
shorter  Uan  the  state  requests,  but  not 
less  thaik  one  yedr,  if  the  state's 
applicatipn  does  not  sufficiently  justify 
the  full  Itquested  duration. 


31.  If  a  project  is  funded  for  less  than 
five  years,  can  it  be  extended  later? 

No,  with  the  exception  of  relatively 
short  "no-cost"  extensions  that  are 
sometimes  given  to  allow  the 
completion  of  project  activities.  These 
extensions  do  not  award  new  funds  or 
approve  new  activities. 

32.  After  a  state  completes  one  State 
Program  Improvement  Grant,  can  it 
apply  for  another?  If  so,  will  it  compete 
against  all  applicants  or  only  against 
other  states  that  have  received  previous 
grants? 

Yes,  a  state  can  apply  for  another  SIG 
after  it  completes  one.  It  will  be  in 
competition  with  all  applicants,  not  just 
those  with  previous  grants.  The 
Secretary  may  give  priority  to 
applications  on  the  basis  of  need 
(Section  653(d)(2)). 

33.  If  a  state  applies  imsuccessfully  in 
one  year,  will  it  be  able  to  apply  again? 

Yes. 

34.  Will  a  project  be  approved  and 
funded  all  at  once  or  a  year  at  a  time? 


At  the  time  of  the  initial  grant  award, 
the  project  diuation  of  one  to  five  years 
will  be  determined  and  budgets  for  all 
years  of  the  grant  will  be  established. 
However,  funds  can  only  be  awarded 
one  year  at  a  time.  States  receiving 
multi-year  grants  will  submit  annual 
penormance  reports  to  demonstrate  that 
their  grants  are  making  "substantial 
progress."  Funding  for  project  years 
after  the  first  will  be  based,  in  part,  on 
these  reports.  This  is  not  part  of  the 
competitive  process  of  awarding  funds, 
and  it  is  expected  that  funding  will  be 
continued  each  year  for  the  diu^tion  of 
the  project,  provided  that  substantial 
progress  is  demonstrated  and  that 
Congress  continues  to  fund  the  program. 

35.  Does  funding  have  to  be  the  same 
for  all  years  of  the  project? 

No,  but  cannot  exceed  $2  million  or 
be  less  than  $500,000. 
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Application    for    Federal 
Education    Assistance 


Note:    If  available.  pieaM  provide 
applicaiion  package  ea  ditkcllc  aad 
■pacify  Ibc  ni«  fenaat. 


U.S.  Dcpartmeiit  of  EdMcation 


FcmAfprevfd 

0MB  No.  II7MI06 

E»p.06QIVaOOI 


1.  Nme  and  Address 
Legal  NaoK:. 

Address 


City 
2.  Appiicam's  D-U-N-S  Number 


Suie 


CouMy 


ZlPCode  *  4 


3.  Catalog  of  Federal  Domestic  Assistance*: 

4.  Projea  Diiector 

Atklieii: 


lH 


Title: 


€.  Type  of  Applicant  (Fjurr  appropriate  lener  in  Ae  box 


>n 


Tel.«:( 


Slate 
Fax#:( 


ZlPCode -fT 


E-MaU  Address:. 


S.  Is  die  applicant  delinquent  on  any  Federal  debt  ?   [_]  Yes  O  No 
(If  'Yes, "  aaach  an  expUutarion.) 


A  State  H  Independent  SdMol  Disincl 

B  County  I    Public  College  or  Univenily 

C  Municipal  J    Piivaie.  Non-Profit  College  cr  Umveisity 

D  Township  K  Indian  Tbbe 

E  Inientaie  L   Individual 

F  buemimicipal  M  Private,  Prefii-Making  Organizaticn 

G  Special  Ditlhct  N  OOta  (Specify): 


7.  Novice  Applicant   l_lYes     LJ 


No 


\  |)plicat  iondnrormation 


S.  TVpe  of  Submission: 
— PrrAppiication 
l_J  Construction 
D  Non^onsmnnion 


—Applicaiion 
LJ  Construction 
I I  Non-Construction 


11.  Are  any  research  activities  involving  human  subjects  planned  at  any 
time  during  the  proposed  project  period?     Q  Yes        Q  No 
a.  If''Yes.''Exemption(s)*:  b.  Assurance  of  Compliance  #: 


OR 


9.  Is  appMcaiioB  subiect  to  review  by  Executive  Order  12372  process? 
I    I  Yes   (Dare  made  ovaUaNe  to  the  Executive  Order  12372 
ptocessfor  review):  I       I 


c.  IRB  approval  date: 


n  No    (If  'No,"  check  appropriate  box  below.) 

Q  Program  is  not  covered  by  E.0. 12372. 

[_]  Program  has  not  been  selected  by  State  for  review. 


10.  ftcposed  Project  Dates: 


I  slim  a  ltd  *J 


Start  Date: 

/       / 


EadDatc: 

/       / 


Ua.  FMeral 


b.  Applicam 


c  State 


.00 


A  ulhori/fd 


14.  To  dte  best  of  my  knowledge  and  belief,  alt  data  in  this  pieapplication/^>plicaiion  are  mie 
aadconect.  The  document  has  been  duly  authorized  by  the  govening  body  of  the  applicant 
and  dte  applicant  will  comply  wid)  the  attached  assurances  if  the  assistance  is  iwarded. 


a.  Typed  Name  of  Audiorized  Representative 


b.  Title 


<L  Local 


M 


c.  Odier 


M 


e.  Tel.#:  ( 


Fax«:  ( 


■•  Program  Income 


d.  E-Mail  Address: 


B.  TOTAL 


oTAMiMflacd 


REV.  I/I2m 


Dale: f_/_ 


ED  424 
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lnstrnctionsM'(>ra';i)i424 


Legal  NvpcaadAddnai.  Eiuer  the  legal  name  of  applicant  and  the 
name  of  the  primary  organizational  unit  which  will  ondenake  the  as- 
asiance  activiiy. 

{.  D-U-N-SNunbcr.  Enter  the  applicant's  D-U-N-S  Nuinber.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
nuinber  by  calling  i  -800-333-0505  or  by  completing  a  D-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the 
following  URL:  http://wwwj|iri>.«(im^dbia/aboiitdb/iBtldiiafJtt]ii. 

S.  Cfelahg  of  Federal  Domestic  Asrirtaacc  (CFDA)  Number.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
lequesied. 

t  Project  Director.  Name,  address,  telephone  and  to  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this 
application. 

S.  Federal  Debt  DeUnqucncy.  Check  'Yes"  if  the  applicant's  organi- 
zation is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rized representative.  Categories  of  debt  include  delinquent  audit  dis- 
allowances, loans  and  taxes  )  Otherwise,  check  "No." 

6. 1>pc  of  AppHcant  Enter  the  appropriate  letter  in  the  box  provided. 

Novice  Appbcaat  Check  "Yes"  only  if  assistance  is  being  requested 
under  a  program  that  gives  special  consideriition  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
checking  "Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant requirements  specified  by  ED.  Otherwise,  check  "No." 

i.  1>pc  of  Submission.  Self-explanatory. 

Executive  Order  12372.  Check  "Yes"  if  the  application  is  subject  to 
review  by  Executive  Order  1 2372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g..  12/12/2000).  Applicants  should  contact 
the  State  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is  subject  to  the  State  in- 
tergovernmental review  process.  Otherwise,  check  "No." 

l^L  Proposed  Project  Dates.  Please  enter  the  nwnth,  date,  and  four  (4) 
digit  year  (e.g.,  12/12/2000). 


tkm  oT  Hwoaa  Subjects  AttackoMBT  a^ 
tagmcdiatciy  iailowlBK  tiM  ED424  fact 


11 


Httmaa  Subjects.  Check  "Yes"  at  "No".  If  research  activities  in- 
volving human  subjects  are  ost  planned  at  »nv  rimt  during  the  pro- 
posed project  period,  check  "No."  Tbercmaiaiiif  parUofitcaill 
are  tbcn  not  applicable. 


If  the  appiicaiit  organhatioii  has  an  appnnvd  MuMpIc  Project 
Aasurancc  of  CoovUaac*  on  File  with  the  Granu  Policy  and  Over- 
si^t  Staff  (GPOS),  U.S.  Department  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR).  National  Institutes  of 
Health.  U.S.  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  in  item  1  lb  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  lie.  This  date  must  be  no  eariier  than  one  year 
before  the  receipt  date  for  which  the  application  is  subiiuned  and  must 
include  the  four  (4)  digit  year  (e.g.,  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  the  expedited  review 
procedure  if  it  complies  with  the  requirements  of  ?4  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submissiai  of  the  application, 
enter  *Vtadbt^  in  item  I  Ic.  If  your  application  is  recommended/ 
selected  for  funding,  a  follow-up  certification  of  IRB  approval  from 
an  cfiTicial  signing  for  the  apphcant  organization  must  be  sent  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  official.  If  the  applicant  or- 
ganization does  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Assurance  of  CoaupBinfe  that  coven  the  proposed  research  aaivity. 
enter  "None"  in  item  lib  and  skip  lie.  In  this  case,  the  applicant 
organization,  by  the  signamrc  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  official  for  die  AssuraiKe(s>and  IRB 
certifications. 

12.  Project  lltie.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project. 

13.  Estfaiwtcd  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate aolx  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categories  as  item  13. 

14.  Ccillficatioa.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office. 


If  research  activities  involving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjecu, 
■X  planned  lUiULdlBE  during  the  proposed  project  period,  either  at 
the  'ipplicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes."  If  ifl  the  research  activities  are  desig-  [  Paperwork  Burden  Statnacnt) 
nated  to  be  exempt  under  the  regulations,  enter,  in  item  1  la,  the  ex- 
eniption  number(s)  corresponding  to  one  or  more  of  the  six  exemption 
categories  listed  m  Trotectkm  of  Human  Subjects  in  Research" 
attached  to  this  form.  Provide  sufficient  information  in  the  applica- 
tion  to  allow  a  determination  that  the  designated  exemptions  in  item 
11  a,  are  appropriate.  Provide  this  narrative  kifonnatiaatai  an  *^tcai 
11/Protcctiaa  of  Hunan  Sohjectt  AttachflMoT  and  faucft  this  at- 
tachment bnmcdiateiyfollowtav  the  ED  424  face  page.  Skip  the 
PHBafaiiBg  parte  of  item  11. 


Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authorized  representative.  Also,  in  item  I4e,^please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g..  12/12/2000)  in  the  date  signed  field. 


If  ff—fflrriH  of  the  planned  research  activities  invc^ing  human  Sub- 
jects are  covered  (nonexempi),  skip  item*IIa  and  comimie  with  the 
remaining  pans  of  item  1 1,  as  noted  below.  In  addition,  follow  the 
instructions  in  "PnNectiaa  of  Hnman  Subjects  hi  Research"  attached 
10  this  form  to  prepare  the  six-point  narrative  about  the  nonexempt 
activities.  ProvMc  this  six-point  namtivc  hi  an  "hem  ll/Pratcc- 


According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  0MB  conuol  number.  The  valid  OMB  control 
number  for  this  information  coliection  is  lg7S-01M.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  1 5  and  45  minutes  per  response,  including  the  time  to  review 
instructions,  search  existing  dau  resources,  gather  the  data  needed, 
and  complete  and  review  the  information  collection.  If  you  have  any 
comments  concerning  the  occnracy  of  the  cstiniatc(s)  or  sugges- 
tions for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education, Washington, D.C. 20202-465 1.  Ifyoahavecommenttor 
concerns  legardiag  the  sUtis  of  your  individual  submissioo  of  this 
form  write  directly  to:  Joyce  I.  Mays,  Application  Control  Center. 
U.S.  Department  of  Education.  7th  and  D  Streets,  S.  W.  ROB-3.  Room 
3633; Washington,  DC.  20202-4725. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


I.  iMtructkwi  to  Applicants  about  tkc  Narrative  In- 
fonaatioa  tliat  Most  be  Provided  if  Reiearch  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  mailced  item  1 1  on  tlie  application  "Yes"  and 
designated  exemptions  in  I  la  .(all  research  activities 
are  exempt),  provide  sufficient  information  in  tlie  q[>- 
plication  to  allow  a  determination  that  the  designated 
exemptions  are  qiprophate.  Research  involving  hu- 
man nibjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  ILB.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct  Provide  this  infonnation  in  an 
'*ltea  11/ProtectioB  of  Human  Snbjects  Attach- 
■icat**  aad  insert  this  attachment  immediately  fol- 
lowhig  the  ED  424  face  page. 

If  you  marlced  "Yes"  to  item  1 1  on  the  &ce  page,  and 
designated  no  exenm>tions  from  the  regulations  (some 
•r  afl  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  talce  place  at  collaborating  site(s)  or  other 
perfonnance  site(sX  provide  this  infomiation  before  dis- 
cussing the  six  points.  Althou^  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct Provide  the  six-point  narrative  and  discussion 
of  odier  performance  sites  in  an  "Item  ll/Protectioa 
of  Hnmaa  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  fact 
page. 

(1)  Provide  a  detailed  description  of  the  pn^x>sed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  pcqnilation,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpc^u- 
lation.  Explain  the  rationale  for  the  involvanent  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  widi  disabilities,  persons  with 
mental  disabilities,  pregnant  wcMnen,  prisoners,  insti- 
tutionalized individuals,  <Mr  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  die  fonn  of  specimens,  records,  or  data.  Indicate 
whedier  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  qiecimens,  recOTds,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
dM  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it  the  nature  of  the  informaticm  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  die  Institutional  Review  Board 
(IRB)  has  authcHized  a  modificati(»  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documoitation  of 
consent 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  qipropriate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  wdiere  q>propriate,  describe  the  provisions 
fOT  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result 


II.  InfermatiOB  oa  Research  Activities 
Involving  Hnmaa  Subjects 


] 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  die  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defiiKd  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects. 
Title  34.  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  iiKluding  research 
development  testing  and  evaluation,  designed  to  devel(^ 
or  contribute  to  generalizable  knowledge."  I/an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledgf,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  condticted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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s  it  a  human  subject? 


regulations  define  human  subject  as  "a  living  indi- 
I  about  whom  an  investigator  (whether  professional 
istudent)  conducting  research  obtains  (1)  data  through 
ention  or  interaction  with  the  individual,  or  (2)  iden- 
ble  private  information."  (1)  If  an  activity  involves 
Gaining  information  about  a  living  person  by  manipu- 
ng  that  person  or  that  person  s  environment,  as  might 
ur  when  a  new  instructional  technique  is  tested,  or  by 
municating  or  interacting  with  the  individual,  as  oc- 
■s  with  surveys  and  interviews,  the  definition  of  human 
}ject  is  met.  (2)  If  an  activity  involves  obtaining  pri- 
\e  information  about  a  living  person  in  such  a  way  that 
information  can  be  linked  to  that  individual  (the  iden- 
ofthe  subject  is  or  may  be  readily  determined  by  the 
Instigator  or  associated  with  the  information),  the  defi- 
nif  ton  of  human  subject  is  met  [Private  information  in- 
des  information  about  behavior  that  occurs  in  a  con- 
t^t  in  which  an  individual  can  reasonably  expect  that  no 
ot  (ervation  or  recording  is  taking  place,  and  informati(») 
w  h  ich  has  been  provided  for  specific  purposes  by  an  indi- 
vjcual  and  which  the  individual  can  reasonably  expect 
wi  1  not  be  made  public  (for  example,  a  school  health 
record).] 


B   Exemptions. 

R:^earch  activities  in  which  the  only  involvement  of  hu- 

subjects  will  be  in  one  or  more  of  the  following  six 

egories  of  exemptions  are  not  covered  by  the  regula- 


(1)1  Research  conducted  in  established  or  commonly  ac- 
cc  pted  educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
C2t|on  instructional  strategies,  or  (b)  research  on  the  ef- 
fe  iiveness  of  or  the  comparison  among  instructional  tech- 
nijues,  curricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dt^es,  interview  procedures  or  observation  of  public  be- 
tujVior,  unless:  (a)  information  obtained  is  recorded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
ot  ihrough  identifiers  linked  to  the  subjects;  and  (b)  any 

closure  of  the  human  subjects'  responses  outside  the 
ch  could  reasonably  place  the  subjects  at  risk  of 

linal  or  civil  liability  or  be  damaging  to  the  subjects' 
fiil^cial  standing,  employability,  or  reputation.  If  the 
siii^ects  are  children,  this  exemption  applies  only  to  re- 
sc^A  involving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigator(s)  do  not participiUe  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  die  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  pubUc  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  office;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  diroughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education  Y  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-S263,  and 
on  the  U.S  Department  of  Education  i  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansub.htm. 
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OMB  Appraval  No.  Q3484MM0 


ASSURANCES  •  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including- tinK  for  reviewing 
instrtKnions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (034&-0040).  Washington.  DC  20S03 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND 
BUDGET.  SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


Note:  Certain  of  these  assuraiKes  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the  awarding 
agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assuraiKes.  If  such  is  the  case,  you 
will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  i  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal  assistance,  and  the 
institutional,  managerial  and  financial  capability  (including 
funds  sufTicient  to  pay  the  non-Federal  share  of  project  cost)  to 
ensure  proper  plaiming.  management,  and  completion  of  the 
project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General  of  the 
United  States,  and  if  appropriate,  the  State,  through  any 
authorized  repicsentative.  access  to  uid  the  right  to  examine  all 
rrcords.  books,  papers,  or  documents  related  to  the  award;  and 
will  establish  a  proper  accounting  system  in  accordance  with 
generally  accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizaUonal  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiaie  and  complete  the  work  within  the  applicable  time 
bane  aiker  receipt  of  approval  of  the  awarding  agerKy. 

5.  Will  comply  with  the  huerfovemmental  Personnel  Act  of  1970 
(42  U.S.C.  §§4728-4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one  of  the  19  statutes 
or  r^idalians  specified  in  Appendix  A  of  OPM's  Standards  fbr 
a  Merit  System  of  Personnel  Adntinistraiian  (S  C.F.R.  900. 
SlibpanF). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscriminaiion.  These  include  but  are  iwt  limited  to:  (a) 
TUk  VI  of  the  Gvil  Righu  Act  of  1964  (P.L  88-352)  which 
pnhibrts  discrimination  on  the  basis  of  race,  color  or  national 
orifiB;  (b)  Title  DC  of  the  Educatiofi  AmendmcMs  of  1972.  as 
amended  (20  U.S.C.  §11681-1683.  aid  1685-1686).  which 
prohibits  discrimiBHiow  on  the  basis  of  sex;  (c)  Section  504  of 
die  Rehabilitttioo  Act  of  1973. »  amended  (29  U.S.C.  §794). 
which  prohibits  discriminalion  on  the  basis  of  handicaps;  (d) 


the  Age  Discrimination  Act  of  1975.  as  amended  (42  DSC.  §§ 
6101-6107).  which  prohibits  discrimination  on  the  basis  of  age; 
(e)  the  Drug  Abuse  Office  and  Treatment  Act  of  1972  (P.L.  92- 
255),  as  amended,  relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to  nondiscrimination 
on  the  basis  of  alct^l  abuse  or  alcoholism;  (g)  §§  523  and  527 
of  the  Public  Health  Service  Aa  of  1912  (42  use.  §§  290  dd- 
3  and  290  ee  3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Aa  of  1968  (42  U.S.C.  §  3601  et  seq).  as 
amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
fiitancing  of  housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  whidi  application  for 
Federal  assistance  is  being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied,  with  the  requirements  of 
Titles  11  and  111  of  die  uniform  Relocation  Assistance  and  Real 
Property  Acquisitioa  Policies  Act  of  1970  (P.L.  91-646)  which 
provide  ftir  ^  artd  equitable  treatmem  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or  federally 
assisted  programs.  These  requirements  apply  to  ail  interests  in 
real  properly  acquired  for  project  purposes  regardless  of 
Federal  partidpalioa  in  purchiaes. 

8.  Will  comply.  a&applic^ble.wid)  the  provisions  ofthe  Hatch  Act 
(5  use.  §§1501-1508  Md  7324-7328)  which  limit  the 

.   political  activities  of  employees  whose  principal  empioynwnt 
activities  are  funded  in  whole  or  in  pan  with  Federal  funds. 


rrevioucEdilkaUMUc 


Anthoriicd  Car  Local  Rcprodiictieo 
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10. 


11. 
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I  'ill  comply,  as  applicable,  with  the  provisions  of  ;he  Davis- 

ijaton  Act  (40  U.S.C.  §§276a  to  276a-7).  the  Copeiand  Act  (40 

S.C.  §276c  and  18  U.S.C.  §§874)  and  the  Contract  Worii 

urs  and  Safety  Standards  Act  (40  U.S.C.  §§  327-333). 

igarding  labor  standards  for  federally  assisted  construction 

bagreements. 


ill  comply,  if  applicable,  with  flood  insurance  purchase 

uirements  of  Section  102(a)  of  the  Flood  Ehsaster  Protection 

to  of  1973  (P.L  93-234)  which  requires  recipients  in  a  special 

i  9od  hazard  area  to  participate  in  the  program  and  to  purchase 

ibod  insurance  if  the  total  cost  of  insurable  construction  and 

iiCquisition  is  $10,000  or  more. 

'Vill  comply  with  environmental  standards  which  may  be 

irescribed  pursuant  to  the  following:   (a)  institution  of 

^vironmental  quality  control  measures  under  the  National 

vironmental  Policy  Act  of  1969  (P.L.  91-190)  and  Executive 

der  (EO)   11514:  (b)  notification  of  violating  facilities 

rsuant  to  EO  1 1738;  (c)  protection  of  wetlands  pursuant  to 

1 1990;  (d)  evaluation  of  flood  hazards  in  floodplains  in 

cordance  with  EO  1 1988;  (e)  assurance  of  project  consistency 

th  the  approved  State  management  program  developed  under 

Coastal  Zone  Management  Act  of  1972  (16  U.S.C.  §§1451 

seq.);  (0  conformity  of  Federal  actions  to  State  (Clear  Air) 

lementaiion  Plans  under  Section  176(c)  of  the  Clear  Air 

of  1955,  as   amended  (42  U.S.C.  §§7401  et  seq);  (g) 

iteclion  of  undeip'ound  sources  of  drinking  water  under  the 

ikfe  Drinking  Water  Act  of  1974.  as  amended,  (P.L.  93-523); 

ii  d  (h)  protection  of  endangered  species  under  the  Endangered 

3  pecies  Act  of  1973.  as  amended.  (P.L  93-205). 


S1G^  /  lTURE  of  authorized  CERTIFYING  OFFICIAL 


APPl  iCANT  ORGANIZATION 


12 


13. 


14. 


15. 


16. 


17. 


IS. 


Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of  1968  (16 
U.S.C.  §§1721  et  seq.)  related  to  protecting  componenu  or 
potential  components  of  the  national  wild  and  scenic  rivers 
system. 

Will  assist  the  awarding  agency  in  assuring  compliance  with 
Section  106  of  the  National  Historic  Preservation  Act  of  1966. 
as  amended  (16  U.S.C.  §470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C.  §§469a-l  et  seq). 

Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and  related 
activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Laboratory  Animal  Welfare  Act  of  1966 
(PL  89-544.  as  amended.  7  U.S.C.  §§213 1  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm  blooded  animals 
held  for  research,  teaching,  or  other  activities  supported  by  this 
award  of  assistance. 

Will  comply  with  the  Lead-Based  Paint  Poisoning  Prevention 
Act  (42  use.  §§4801  et  seq.)  which  prohibits  the  use  of  lead- 
based  paint  in  construction  or  rehabilitation  of  residence 
structures. 

Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  OMB  Circular  No.  A-133,  "Audits  of 
States.  Local  Governments,  and  Non-Profit  Organizations.* 

Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program. 


TITLE 


DATE  SUBMITTED 


Standard  Fonn  424B  (Rev.  7-97)  Back 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintiining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  infonrmtion.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
coiiection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651 ;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington  DC  20503. 


INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  •  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the  ' 
total  amount  requested  for  each  applk:able 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  (a)-(e):  Show  the  total  budget 
request  for  each  project  year  for  whk:h  funding  is 
requested. 

Line  12,  column  ^f):  Show  the  total  amount 
requested  foi  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 


contribution  for  each  applcable  budget  category. 

Lines  1-11,  column  (f ):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provkled  for 
only  one  year,  leave  this  space  blank. 

Section  C  -  Other  Budoet  Information 

Pay  attention  to  applicable  program  specific 

instructions,  if  attached. 

1.  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  whk:h  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  appltoable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 


Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provkto  or  volunteer  to 
provkje  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  shoukJ  be  shown 
for  each  applk:able  budget  category  on  lines  1- 
11  of  SectkmB. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  whch  matching  funds  or  other 
contributions  are  provkled,  show  the  total 


4.    Provkie  other  explanatk>ns  or  comments  you 
deem  necessary. 
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CERTIFICATIONS  REaARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS:  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

tipplicants  should  refer  to  the  regulations  cited  below  to  determirw  the  certification  to  which  they  are  required  to  attest.  AppHcanis 
I  K>uld  also  review  the  instructions  for  certification  included  in  the  regulations  t)efore  completing  this  form.  Signature  of  this  form 
3  povides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,'  and  34  CFR  Part  85. 
1 5ovemment-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Worttplace 
I  irants).'  The  certifications  shall  be  treated  as  a  material  representation  of  fad  upon  which  reliance  will  be  placed  when  the 
:  epartment  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement 


LOBBYING 

tb  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
itiplemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
rant  or  cooperative  agreement  over  SI  00,000,  as  defined  t& 
l»  CFR  Part  82,  Sections  82.105  and  82.1 10,  the  applicant 
:^ifies  that:  , 

4)  No  Federal  appropriated  Kinds  have  been  paid  or  will  be 
wid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
nfluencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
pongress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
lito  of  any  cooperative  agreement,  and  Vhe  extension, 
^tinuation,  renewal,  amendment,  or  modification  of  any 

Iideral  grant  or  cooperative  agreentent; 
)  If  any  funds  other  than  Federal  appropriated  funds  have 
leen  paid  or  will  be  paid  to  any  person  for  influencing  or 
ihempting  to  influence  an  officer  or  employee  of  any  ager>cy, 
•  i|  Member  of  Congress,  an  officer  or  employee  of  Congress,  or 
Wi  employee  of  a  Member  of  Congress  in  connection  with  this 
I  grant  or  cooperative  agreement,  the  undersigned  shall 
and  submit  Standard  Form  -  LLL,  'Disclosure  Form 
Report  Lobbying,*  in  accordance  with  Its  instructions; 

4)  The  undersigned  shall  require  that  the  language  of  this 
I  Artification  t>e  included  In  the  award  documents  for  all 
(^bawards  at  all  tiers  (including  subgrants,  contracts  under 
Irants  and  cooperative  agreements,  and  subcontracts)  and 
l|at  all  subrecipients  shall  certify  and  disclose  accordingly. 


DEBARMENT.  SUSPENSION,  AND  OTHER 
ESPONSIBIUTY  MATTERS 

required  by  Executive  Order  12549,  Debarment  and 
ispension,  and  implemented  at  34  CFR  Part  85,  for 
>spective  participants  in  primary  covered  transactions,  as 
»fined  at  34  CFR  Part  85,  Sections  85.105  and  85.1 10- 

The  applicant  certifies  that  it  and  its  principals: 

4)  Are  not  presently  debarred,  suspended,  proposed  for 
I  Kibarment,  declared  ineligible,  or  voluntarily  excluded  from 
( iOvered  transactions  by  any  Federal  department  or  agency; 

Q)  Have  not  within  a  three-year  period  preceding  this 
i  ii>plication  been  convicted  of  or  had  a  civil  judgement 
I  andered  against  them  for  commission  of  fraud  or  a  criminal 

Else  in  connection  with  obtaining,  attempting  to  obtain,  or 
}rming  a  public  (Federal,  State,  or  local)  transaction  or 
ract  under  a  public  transaction;  violation  of  Federal  or 
S^te  antitrust  statutes  or  commission  of  embezzlement,  theft, 
I  argery,  bribery,  falsification  or  destruction  of  records,  making 
I  fse  statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  irxttcted  for  or  otherwise  criminally  or 
civilly  charged  by  a  governmental  entity  (Federal.  State,  or 
k>cal)  with  commission  of  any  of  the  offenses  enumerated  in 
paragraph  (1)(b)  of  this  certifk»tion;  and 

(d)  Have  not  within  a  three-year  period  preceding  ttiis 
application  had  one  or  more  public  transaction  (Federal,  Stats, 
or  tocai)  terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Dnjg-Free  Workplace  Act  of  1 968,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectk>ns  85.605  and  65.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide 
a  drug-free  wortcplace  by: 

(a)  Publishing  a  statement  notifying  emptoyees  that  the 
unlawful  manufacture,  distribution,  dispersing,  possession,  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about- 

(1)  The  dangers  of  drug  abuse  in  the  wortcplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  wortcplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  empk>yees  for 
drug  abuse  violations  occurring  in  tf>e  wortcplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  emptoyee  in  the  statement  required  by 
paragraph  (a)  that,  as  a  conditkMi  of  emptoyment  under  the 
grant,  the  emptoyee  will- 

(1 )  Abide  by  the  terms  of  ttie  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violatkxi  of  a  cnminal  dmg  statute  occurring  in  the  wortcplace 
no  later  ttian  five  calendar  cjays  after  such  convKtion; 

(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days 
after  reMivir>g  nottee  under  sut>paragraph  (dK2)  from  an 
employee  or  othenwise  receiving  actual  notice  of  such 
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conviclion._^Employers  of  convicted  employees  must  provide 
notice,  including  position  title,  to:  Director,  Grants  Policy  and 
Oversight  Staff,  U.S.  Department  of  Education,  400  Maryland 
Avenue,  S.W.  (Room  3652.  GSA  Regional  Office  Building  Ho. 
3).  Washington.  DC  20202-4248.  Notice  shall  indude  the 
identification  number(8)  of  each  affected  grant; 

(f)  Talting  one  of  the  following  actions,  wittiin  30  calendar  days 
of  receiving  notice  under  subparagraph  (d)(2),  with  respect  to 
any  employee  who  is  so  convicted- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  tfw 
requirements  of  the  Rehat>ilitation  Act  of  1973.  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehatMlitation  program  approved  for 
such  purposes  by  a  Federal.  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agertcy; 

(g)  Makirtg  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  woritplace  through  implementation  of  paragraphs 
(«).(b).(c).(d),(e),and(f). 

B.  The  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  performance  of  work  done  In  connection  with  the . 
specific  grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


DRUO-FREE  WORKPLACE 
(QRANTEE8  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Wori(place  Act  of  1988,  and 
implemented  at  34  CFR  Part  85.  Sut>part  F.  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sectk>ns  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in 
the  unlawful  manufacture,  distribution,  dispensing,  possession, 
or  use  of  a  controlled  substance  in  conducting  any  activity  with 
the  grant;  arxl 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violatkx)  occurring  during  the  conduct  of  any  grant  activity,  I 
will  report  the  conviction,  in  writing,  within  10  calendar  days  of 
the  convk:tnn.  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue.  S.W.  (Room 
3652.  GSA  Regional  Offk»  Buikiing  No.  3).  Washington,  DC 
20202-4248.  Notice  shall  include  the  kJentifk»tion  number(s) 
of  each  affected  grant. 


Check  [  ]  if  there  are  woritplaces  on  file  that  are  not  klentified 
here. 


A*  the  duly  autfwrized  representative  of  the  applwant,  I  hereby  certify  ttiat  the  applk^nt  will  comply  with  the  above  certificatiorw. 


NAME  OF  APPLICANT 

PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

EO  80-0013 
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Cartiflcation  Rsgantlng  DabamMnt,  Suspension,  Insllgibillty  and 
Voluntary  Exclusion  -  Lowsr  Tlsr  Covsrod  Transactions 


ThisloBrtification  is  required  by  the  Departmerrt  of  Education  regulations  implementing  Executive  Order  12549,  Oebamient  and  Suspension.  34  CFR 
Part^,  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85.1 10. 


InstiiictI 


ions  for  Certification 


1.  B^  signing  and  submitting  this  proposal,  the  prospective  lower  Uer 
participant  is  providing  the  certification  set  out  below. 

2.  Tfp  certification  in  this  clause  is  a  material  representation  of  fact 
upori  which  reliance  was  placed  when  this  transaction  was  entered 
into.  If  it  is  later  determined  tt^t  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agerfOy  with  which  this  trar>saction  originated  may  pursue  availal}le 
remMies,  including  suspension  arxJ/or  det>arment. 

3.  Tne  prospective  lower  tier  participant  shall  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  is  submitted  if  at  any 
time  the  prospective  lower  tier  participant  leams  ttiat  its  certification 
was  larroneous  when  submitted  or  has  become  erroneous  by  reason  of 
chark  ed  circumstances. 

4.  Ill  B  terms  'covered  transaction.'  'debarred,'  'suspended,' 
'inel|git)le,'  'lower  tier  covered  transaction,'  "participant,' "  person,' 
'primary  covered  transaction," "  principal,"  "proposal,"  and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Definiions  and  Coverage  sections  of  rules  implementing  Executive 
Ord^r  1 2549.  You  may  contact  the  person  to  which  this  proposal  is 
sutxhitled  for  assistance  in  obtaining  a  copy  of  those  regulatiorw. 


5.  The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
into,  it  shall  not  knowingly  enter  into  any  ktwer  tier  covered  transaction 
with  |b|  person  wtio  is  debarred,  susperxled,  declared  ineligible,  or 
voluiijarity  excluded  from  participation  in  this  covered  transactnn, 
unlesi  autfrarized  by  the  department  or  agency  with  which  this 
transfction  originated. 


6.  The  prospective  tower  tier  participant  further  agrees  t>y  sutxnitting 
this  proposti  ttut  it  will  include  the  clause  titled  'Certification 
Regarding  Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactons,'  without  rrtodification,  in 
all  lower  tier  covered  transactksns  and  in  all  sdcitations  for  k>wer  tier 
covered  transactons. 

7.  A  partk:ipant  in  a  covered  transactkxi  may  rely  upon  a  certification 
of  a  prosp«>ctive  partnipant  in  a  lower  tier  covered  transaction  that  it  is 
not  detMrred.  suspended,  ineligible,  or  voluntarity  excluded  from  tfte 
covered  transaction,  unless  it  krK>«»  tftat  the  certification  is  ernx>eous. 

A  partk:ipant  may  deckle  the  metlxxi  and  frequency  by  which  it 
determint>s  the  eligibility  ot  its  principals,  tacn  participant  may  t>ut  is 
not  required  to,  check  tfie  Nonprocurement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  rerxjer  in  good  faith 
the  certifcatkm  required  by  this  clause.  Tr>e  knowledge  and 
informatkxi  of  a  partKipant  is  not  required  to  exceed  that  which  is 
normally  possessed  by  a  prudent  person  in  the  ordinary  course  of 
business  dealings. 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these 
instructio<is,  if  a  participant  in  a  covered  transactkxi  knowingly  emers 
into  a  k}wer  tier  covered  transaction  with  a  person  wtK>  is  suspended, 
dettarred,  ir>eligible,  or  voluntarily  excluded  from  partK:ipation  in  this 
trartsactkxi,  in  addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which  this  transactkxf 
originated  may  pursue  available  remedies,  including  suspension 
and/or  debarment. 


Carinication 


(1) 


(2) 


The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  principals  are  presently  det>arred, 
susperxled,  proposed  for  uet>arment,  declared  ineligit>le,  or  voluntarily  excluded  from  participatkxi  in  this  transactkxi  by  any  Federal 
department  or  agency. 

Where  the  prospective  lower  tier  participant  is  uruitMe  to  certify  to  any  of  \he  statements  in  this  certificatHxi,  such  prospective  partk:ipant  shall 
attach  an  explanation  to  this  proposal. 


NAMIE  OF  APPLICANT 


PR/AWARO  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESEf^ATIVE 


U. 


SI$MATURE 


DATE 


ED  ( ( fO014. 9/90  (Replaces  6CS-009  (REV.12/88),  whwh  is  obsolete) 
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Certification  of  Eligibility  for  Federal  Assistance  in  Certain  Programs 

I  understand  that  34  CFR  7S.60, 7S.6I .  and  7S.62  require  that  I  make  specific  certifications  of  rligtbility  to  the  U.S. 
Department  of  Education  as  a  condition  of  applying  for  Federal  fiinds  in  certain  programs  and  that  these  requirements  are  in 
addition  to  any  other  eligibility  requirements  that  the  U.S.  Department  of  Education  imposes  under  program  regulations.  Under 
34  CFR  75.60- 75.62: 


I  certify  th« 

A.  I  do  not  owe  a  debt,  or  I  am  omentln  repaying  a  debt,  or  I  am  not  in  default  (as  tnat  term  is  used  at  34  CFR  Part 
668)  on  a  debt: 

1.  To  the  Federal  Government  under  a  nonprorarement  transaction  (e.g.,  a  previous  loan,  scholarship,  grant,  or 
cooperative  agreement);  or 

2.  For  a-fellowship,  scholarship,  stipend,  discretionary  grant,  or  loan  in  any  program  of  the  U.S.  Department  of 
Education  that  is  subject  to  34  CFR  75.60. 75.61,  and  75.62,  including: 

Federal  Pell  Grant  Program  (20  U.S.C.  1070a.  et  seq.); 

Federal  Supplemental  Educational  Opportunity  Grant  (SEOG)  Program  (20  U.S.C.  1070(b).  et 

seq.): 

State  Student  Incentive  Grant  Program  (SSIG)  20  U.S.C.  1070c,  et  seq.); 

Federal  Perkins  Loan  Program  (20  U.S.C.  I087aa.  et  seq.); 

income  Contingent  Direct  Loan  Demonstration  Project  (20  U.S.C.  1087a.  note): 

Federal  Stafford  Loan  Program.  Federal  Supplemental  Loans  for  Students  [SLS].  Federal  PLUS,  or 

Federal  Consolidation  Loan  Program  (20  U.S.C.  1071.  et  seq); 

Cuban  Student  Loan  F>rogram  (20  U.S.C.  2601.  et  seq.); 

Robert  C.  Byrd  Honors  Scholarship  Program  (20  U.S.C.  1070d-31.  et  seq.); 

Jacob  K.  Javits  Fellows  Program  (20  U.S.C.  1 134h-l  1341): 

Patricia  Roberts  Harris  Fellowship  Program  (20  U.S.C  1 1 34d- 1 1 34g); 

ChrisU  McAulifiie  Fellowship  Program  (20  U.S.C.  1 105- 1  I05i); 

Bilingual  Education  Fellowship  Program  (20  U.S.C.  3221-3262); 

Rehabilitation  Long-Tenn  Training  Program  (29  U.S.C.  774(b)): 

Paul  Douglas  Teacher  Scholarship  Program  (20  U.S.C  1 104.  et  seq.); 

Law  Enforcement  Education  Program  (42  U.S.C.  3775): 

Indian  Fellowship  Program  (29  U.S.C  774(b)): 

o« 

B.  I  ban  made  arrangements  sabsfactoiy  to  the  U.S.  Department  ofEducMion  to  lepay  a  debt  at  described  in  A.i.  or 
A.2.  (above)  on  which  I  had  not  been  cuncnt  in  icpayinf  or  on  which  I  was  in  ddault  (as  thai  lenn  is  used  in  34 
CFR  Pm  668). 

n.  I  certify  aisoihai  I  have  not  been  dedaicd  by  ajudge.  as  a  conditiooofseniencing  under  section  S30I  of  the  Ami-Diug 

Abuse  Act  of  1988  (21  U.S.C.  862).  incKgibte  lo  receive  Federal  assistance  for  the  period  of  this  requested  fiindinf. 

I  understand  that  providing  a  Use  certification  ID  any  of  the  staleineMs  abi>ve  inakes  ine  liiMe  lor  repayment  to  the  U.S. 
Depmipent  of  Educaion  for  funds  received  on  die  basis  of  this  certification,  for  civil  penalties,  and  for  criminal  proseaitiOB 
'    ltU.S.C.1001. 


(Signaure) 


(Dale) 


dVpcd  or  Printed  Name) 
Name  or  number  of  dK  USDE  program  under  which  this  certification  is  being  made: 


EDMHm«(«92) 
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0MB  Control  No.  1801-0004  (Exp.  8/31/2001) 
NOTICE  TO  ALL  APPUCANTS 


The  puipose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  is  the  Department  of  Education's 
General  Education  Provisions  Act  (GEPA)  that  applies 
to  applicants  for  new  gram  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Inq>rovii^  America's  Schools 
Act  of  1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMATION  IN  THEIR  APPUCA^nONS  TO 
ADDRESS  TmS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  TfflS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  cmly  for  projects 
or  activities  that  it  carries  out  with  funds  reserved  for 
Sute-level  uses.  In  addition,  local  school  districts  or 
other  eligible  applicants  that  apply  to  the  Sute  for 
fiinding  need  to  provide  this  description  in  their 
applications  to  the  State  for  funding.  Tlie  State  would 
be  responsible  for  ensuring  that  the  school  district  or 
other  local  entity  has  submined  a  sufficient  section  427 
sutement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other 
than  an  individual  person)  to  include  in  its  applicttion 
adescrqxioa  of  die  steps  the  jq)plicant  proposes  to  take 
to  ensure  equitable  access  to,  and  participation  in,  its 
FederaliyTassisied  program  for  studems,  teachers,  and 
other  program  beneficiaries  with  special  needs.  This 
provision  allows  apphcanis  discretion  in  developing  the 
required  description.  The  statute  highlights  six  types 
of  barriers  diat  can  impede  equiuble  access  or 
participation:  gendei,  mce,  national  origin,  aAor, 
disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whedier  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc.  from  such  access 
or  participati<m  in,  the  FedenUy-fiinded  project  or 
activity.  The  desciiptioa  in  your  applicatian  of  steps 
10  be  taken  to  overeoaK  these  barriers  need  not  be 
leogihy;  you  may  provide  a  clear  and  succinct 
descriptioo  of  how  you  plan  to  address  those  barriers 


that  are  applicable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  i^)propriate,  may  be  discussed  in  connectioo  with 
related  topics  in  the  ^>plicaiion. 

Section  427  is  not  intended  to  diq>licate  the 
requirements  of  civil  rights  statutes,  out  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  coiKerns  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fiilly 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  reouirements  and 
its  a^roved  a^lication,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Mlg^it 
Satisfy  the  Requircoiait  of  This  Provisioa? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427. 

(1)  An  applicaitt  that  proposes  tc  carry  out  an 
adult  literacy  project  serving,  among  others, 
adults  with  Innited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  in  their  native 
language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  smdents  who  are 
blind. 

(3)  An  spplkaia  that  proposes  to  carry  out  a 
model  science  program  for  secondary  snidents  and 
is  concerned  that  girls  may  be  less  likely  than 
boys  to  enroll  in  tlie  course,  might  indicate  how  it 
inteiKis  to  conduct  'outreach'  eifofts  to  girls,  to 
encourage  their  ennrilment. 

We  recognize  that  many  applicants  may  already  be 
impiementing  effective  steps  10  ensure  equity  of  access 
and  particqntion  in  their  grant  programs,  and  we 
ifipreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provisioa. 


f^iwnmt»A  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  diis  informatioa  collection  is  estimated  to  vary  from  1  to  3  hours  per  re^xmse,  with 
an  average  of  1 .5  hours,  including  the  time  to  review  instructions,  search  existing  dau  resources,  gather  and  maintain 
the  dau jweded,  and  complete  and  review  the  information  coUecti(».  if  you  have  any  conunenU  conceming  the 
accuracy  of  the  time  estiniatc(s)  or  snggcctioiis  for  improviiig  tUs  form,  please  write  to:  U.S.  Department  of 
Education.  Washington,  DC  20202-46S1. 
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Disclosure  of  Lobbying  Activities 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure) 


Approved  by  OMB 
0348-0046 


1.    Type  of  Federal  Action: 

a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.    Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


Name  and  Address  of  Reporting  Entity: 

Prime        Subawardee 

Tier ,  if  Known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


5. 


3.    Report  Type: 

a.  initial  filing 
b.  material  change 


For  material  change  Mily: 

Year quarter 

Date  of  last  report 


if  Reporting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known: 


8.  Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name.  Ml): 


1 1.  Information  requested  through  this  form  is  authorized  by 
title  31  U.S.C.  section  1352.  This  disclosure  of  lobbying 
activities  is  a  material  representation  of  fact  upon  which 
reliance  was  placed  by  the  tier  above  when  this  transaction 
was  made  or  entered  into.  This  disclosure  is  required 
pursuant  to  31  U.S.C.  1352.  This  information  wiU  be  reported 
to  the  Congress  senii>aiHiuaay  and  will  be  available  for  public 
inspection.  Any  person  who  faib  to  file  the  required 
disclosure  shall  he  subject  to  a  dvil  penalty  of  not  less  Uuui 
SlIMWO  and  not  more  than  $100.008  for  each  such  faUure. 


Federal  Use  Only 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  i/Jbiotv/i; 
$ 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  JOa) 
(last  name,  first  name.  Ml): 


Signature: 


Print  Name:. 
Title: 


Telephone  No.: 


Date: 


Authorized  for  Local  Reproduction 
Standard  Form  •  LLL  (Rev.  7-97) 


Thi! 


13512. 


Bud 

ctf 

I. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Thii  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiEftion  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section 
13S!2i.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing 
or  aHempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress, 
or  aH  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  all  items  that  apply  for  both 
the  aitial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and 
Buc  {  et  for  additional  information. 

Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 


2. 
3. 


9. 


10. 


11 


Identify  the  status  of  the  covered  Federal  action. 

Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  repcHted,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or 
subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g..  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

If  the  organization  filing  the  report  in  item  4  checks  "Subawardee.**  then  enter  the  full  name,  address,  city,  Sute  and 
zip  code  of  the  prime  Federal  recipient.  Include  Congressional  District,  if  known. 

Enter  the  name  of  the  federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

Enter  the  most  appropriate  F^eral  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitations  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract, 
grant,  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Included 
prefixes,  e.g.,  "RFP-DE-90^1." 

For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  S. 

(a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disclosure  Act 
of  1S)95  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  na.nes  of  the  individual(s)  performing  services,  and  include  fiill  address  if  different  from  l(Xa)- 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 

The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


According  to  the  Paperwork  Reduction  Act,  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays 
a  valid  0MB  control  Number.  The  valid  0MB  control  nund>er  for  this  information  collection  is  0MB  No.  0348-0046.  PuWic  reporting 
burden  for  this  collection  of  information  is  estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions, 
seafohing  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0046).  Washington.  DC  20503 


[FR  D^.  99-21301  Filed  8-17-99;  8:45  am] 
BILUNd  bOOE  4000-01-C 
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The  rtems  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  Rst  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  18, 
1999 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
CorporaUon 

Administrative  regulations: 
Polkaes,  policy  provisions, 
and  premium  rates; 
published  7-19-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  conomodities: 
Glutosinate  ammonium; 
puMshed  8-18-99    ' 
Pyriproxyfen;  published  8- 
18-99 
FEDERAL 
COIMNUNiCATIONS 


Radk)  and  television 
broadcasting: 
Competitive  bidding 
procedures— 
Commercial  broadcast 
artd  instnxrtional 
television  fixed  service 
licenses;  published  8- 
18-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Community  development  block 
grants: 

ExpendKure  documentation; 
clarification;  published  7- 
19^ 
TRANSPORTATION 
DEPARTMENT 
Fedsral  AvtaUon 


Class  E  airspace:  published  8- 
18-99 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulations: 
Tax-free  tobacco  products 
for  gratuitous  distribution 
to  present  and  former 
members  of  U.S.  Armed 
Forces;  published  7-19-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agriculliiral  Marketing 


Chenies  (sweet)  grown  in— 


Washington;  comments  due 
by  8-23-99;  published  6- 
24-99 
Potatoes  (Irish)  grown  in— 

California  and  Oregon; 
comments  due  by  8-24- 
99;  published  6-25-99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 

Exportation  and  Importation  of 

animals  and  animal 

products: 

Recognition  of  animal 
disease  status  of  regions 
in  European  Union; 
comments  due  t>y  8-24- 
99;  published  6-25-99 
Foreign  quarantine  notices: 

Mexican  Haas  avocados; 
comments  due  by  8-24- 
99;  published  6-25-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisfieries — 
Essential  fish  habitats; 
comments  due  by  8-23- 
99;  published  7-9-99 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  8-25- 
99;  published  7-26-99 
Western  Pacific  Coral 
Reef  Ecosystem  and 
bottomfish  and 
seamount  groundfish; 
comments  due  by  8-26- 
99;  published  8-16-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  martlets: 

Contract  martcet  designation 

applications — 

Commission  review  and 
approval;  procedures; 
comments  due  by  8-26- 
99;  published  7-27-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Cargo  preference- 
subcontracts  for 
commercial  items; 
comments  due  by  8-23- 
99:  published  6-22-99 

Overseas  use  of  purchase 
card;  comments  due  by  8- 
25-99;  published  7-29-99 

EDUCATION  DEPARTMENT 

Postsecondary  education: 

Secretary's  recognition  of 
accrediting  agencies; 
comments  due  by  8-24- 
99;  published  6-25-99 


ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commiaaion 

Outer  Continental  Shelf  Lands 
Act;  implementation: 
Natural  gas  transportation 
through  pipeline  facilities 
on  Outer  Continental 
Stralf;  comments  due  by 
8-27-99;  published  7-13- 
99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  arxi 
promulgation;  various 
States: 
Califomia;  comments  due  t>y 

8-23-99;  published  7-23- 

99 

Indian;  comments  due  by  8- 
25-99;  published  7-26-99 

Indiana;  comments  due  by 
8-25-99;  published  7-26- 
99 

Montana;  comments  due  by 
8-27-99;  published  7-28- 
99 
Clean  Air  Act: 

Interstate  ozone  transport 
reduction — 

Nitrogen  oxides  tiBding 
program;  Section  126 
petitions;  findings  of 
significant  contribution 
and  mlemaking; 
comments  due  by  8-25- 
99;  published  8-16-99 
Hazardous  waste: 
Protect  XL  program;  site- 
specific  projects — 
University  of 
Massachusetts  et  al.; 
university  laboratories; 
comments  due  by  8-26- 
99;  published  7-27-99 
Superfund  program: 
National  oil  and  hazardous 
substarx:es  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  8-25-99;  published 
7-26-99 
Water  programs: 
Clean  Water  Act- 
State  and  Tribal  water 
quality  standards; 
review  and  approval; 
comments  due  by  8-23- 
99;  pubfished  7-9-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  service: 
Incumbent  local  exchange 
carriers:  accounting  an6 
reporting  requirements; 
compreheraive  review; 
comments  due  by  8-23- 
99;  published  8-18-99 


Radio  sennces,  special: 
Maritime  sen/ices — 
Privately  owned 
accounting  authorities; 
accounts  setttement; 
streamlining;  biennial 
regulatory  review; 
comments  due  by  8-23- 
99;  published  7-28-99 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
8-23-99;  published  7-14- 
99 

Arkansas;  comments  due  by 
8-23-99;  published  7-14- 
99 

Kentucky  and  Virginia; 

comments  due  by  8-23- 

99;  published  7-14-99 
New  York;  comments  due 

by  8-23-99;  published  7- 

14-99 

North  Carolina;  comments 
due  by  8-23-99;  published 
7-14-99 

Texas;  comments  due  by  8- 
23-99;  published  7-14-99 
Teteviskxi  stations;  table  of 

assignments: 

New  York;  comments  due 
by  8-23-99;  published  7- 
14-99 

FEDERAL  MARITIME 
COMMISSION 

Shipping  Act  of  1984; 

imjjlementation: 

Ocean  common  carriers; 
definition  clarificatton; 
comments  due  by  8-24- 
99:  published  6-25-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Admisskxi  and  occupancy — 
Pet  owmrship  in  publte 
housir)g;  comments  due 
by  8-23-99;  published 
6-23-99 
Public  housing  agency 
organization;  required 
resklent  membership  on 
board  of  directors  or 
similar  governing  txxly; 
comments  due  by  8-23- 
99;  published  6-23-99 
Public  Housing  Assessnrwnt 
System;  comments  due 
by  8-23-99;  published  8- 
22-99 

INTERIOR  DEPARTMENT 

Fieh  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Tidewater  gotty;  northern 
populations;  comments 
due  by  8-23-99;  published 
6-24-99 
Migratory  bird  hunting: 


nents  due  by 
ished  7-14- 


comments 
)9;  published 


nents  due 
ubiished  7- 
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Feddtp  Indian  resen/ations, 

offrteservation  trust  lands 

antl  ceded  lands; 

co|nments  due  by  8-23- 

99;.;  published  8-13-99 
INTERki>R  DEPARTMENT 
Surface  Mining  Reclamation 
and  EMforcement  Office 
Permanent  program  and 
abarjdoned  mine  land 
redarriation  plan 
subrfifssions: 
Kanste;  comments  due  by 

8-25-99;  published  7-26- 

99 
Mississippi;  comments  due 

l>y  )-25-99;  published  7- 

26-» 
Ohioc  comments  due  by  8- 

23-69;  published  8-6-99 
Oklahoma;  comments  due 

byj  ^25-99;  published  8- 

NATIQNAL  CREDIT  UNION 
ADMINBTRATION 

Credit  Mnions: 
Credit  union  service 
or^nizations — 
R^l  estate  brokerage 
srvices;  grandfather 
Kemption;  comments 

by  8-23-99; 
jblished  6-22-99 
PERSONNEL  MANAGEMENT 


Retireri 

Civil  i  Service  Retirement 

system  (CSRS)  and 

Fe^ral  Employees 

F^irement  System 

(fSrs)- 

income  tax 
Nng  and 
tluntary  allotment 
gram;  expansion; 
iments  due  by  8-23- 
puMished  6-23-99 

SMALt  BUSINESS 
ADMINISTRATION 

Business  loans: 


Loan  loss  reserve  fund; 
comments  due  by  8-25- 
99;  published  7-26-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Iowa  and  Illinois;  comments 
due  by  8-23-99;  published 
7-22-99 
Ports  and  waterways  safety: 
Lower  New  York  Bay  and 
Raritan  Bay,  NY;  safety 
zone;  comments  due  tiy 
8-23-99;  published  7-7-99 
Vessels  and  marine 
facilities;  Year  2000  (Y2K) 
reporting  requirements; 
comments  due  by  8-23- 
99;  published  6-23-99 
TRANSPORTATION 
DEPARTMENT 
Economic  regulations: 
Domestic  baggage  liatMlity; 
comments  due  by  8-27- 
99;  published  6-28-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
AirtMJs;  comments  due  by  8- 

23-99;  published  7-23-99 
Avions  Mundry  et  Cie; 
comments  due  ty  8-27- 
99;  published  7-19-99 
Bell;  comments  due  by  8- 
23-99;  published  6-24-99 
Boeing;  comments  due  by 
8-23-99;  published  6-23- 
99 
Dassault;  comments  due  by 
8-23-99;  published  7-22- 
99 
McDonnell  Douglas; 
comments  due  by  8-23- 
99;  published  7-23-99 
MD  Helkxjpters  Inc.; 
comments  due  by  8-23- 
99;  published  6-23-99 


Rolls-Royce  pic;  comments 
due  by  8-23-99;  published 
6-23-99 
Saab;  comments  due  by  8- 
23-99;  published  7-22-99 
Sikorsky;  comments  due  by 
8-23-99;  published  6-24- 
99 
Class  D  airspace;  comments 
due  by  8-23-99;  published 
7-7-99 
Class  E  airspace;  comments 
due  by  8-24-99;  published 
7-19-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportation — 
Loading,  unloading,  and 
storage;  regulatory 
applicability;  comments 
due  by  8-25-99; 
published  7-28-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Simplified  production,  and 
resale  methods  with 
historic  at)Sorpt)on  ratk) 
election;  special  oiles; 
comments  due  t)y  8-23- 
99;  published  5-24-99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publK  bills  from  the  current 
sessk>n  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctk>n 
with  "PLUS"  (Public  Uws 
Update  Sennce)  on  202-523- 
6641.  This  list  is  also 
available  or>line  at  Wp-M 
www.nara.gov/Tedrsg. 

The  text  of  laws  is  not 
published  in  the  Federal 


Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  tt>e  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
lndex.html.  Some  laws  may 
not  yet  be  available. 

S.  1543/P.L  10S-47 

To  amend  the  Agricultural 
Adjustment  Act  of  1938  to 
release  and  protect  the 
release  of  tobacco  production 
and  marketing  information. 
(Aug.  13,  1999;  113  Stat.  228) 

Last  List  August  13,  19919 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notificatk>n  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
UstservOwww.gsa.gov  with 
the  text  message:   ~ 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servne  is  strictly 
for  E-mail  notifkation  of  new 
publk:  taws.  The  text  of  laws 
is  not  available  through  this 
servkx.  PENS  cannot  respond 
to  specifk;  inquiries  sent  to 
ttiis  address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Fedefai  Regulations  or  wtiat 
documents  have  been  pubiished  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  cm  Sections  AffMtod 

The  LSA  (Ust  of  CFR  Sections  Affected) 
ie  designed  to  lead  users  of  the  Code  of 
FSdenri  Regulstions  to  amendatoiy 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  ramoved,  or  corrected. 
$27  per  year. 


The  index,  covering  the  contents  of  ttie 
daiy  Federal  Register,  is  issued  monthly  in 
cumulstive  fonn.  Entries  are  canied 
primarily  under  the  names  of  the  issuing 
agandes.  agnilicsnt  sut^iacts  are  cairied 
as  Croat  wlaientos. 
$25paryeac 


A  tktdingaki  is  included  in  each  publication  which  lists 
FadenI  Register  page  numben  with  the  date  ofpubUcaton 
Iniha  Fedtnl  Ragistar 


Ontof  PvoesMing  CodK 
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Superintendent  of  Documents  Subscription  Order  Form 


I I  Yc^iS,  enter  the  fc^owing  indicated  subscriptions  for 


oneyear 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

It'aEasyl 

To  fax  your  orders  (202)  512-2250 

Piione  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 
Purchase  order  number  (optional) 


(Please  type  or  print) 


YES     NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


LJ  VISA       LJ  MasterCard  Account 

I  I  I  I  I  I  I  I 


-D 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Authorizing  Signature  1/97 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsbuigh,  PA  15250-7954 


INI  ^NATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Knoyp  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
price$  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  ^hen  you  will  get  your  renewal  notice  by  checking  the  nurnb^  that  follows  month/year  code  oa 
the  tc|^  line  of  your  label  as  shown  in  this  example: 

A  renewal  notice  will  be  A  renewal  notice  will  be 

sent  approximately  90  days  sent  approximately  90  days 

before  the  shown  date.  '  before  the  shown  date. 


:  ^l   SMITH212J 

:  JOHN  SMITH 

I  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97Ri 


:  AFRDO    SMITH212J 

:  JOHN   SMITH 

•  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97R1 


To  be  Bure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Supe^tendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  bi ;  reinstated. 

lb  clltuige  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
:rintendent  of  EkKuments,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
2-9373. 


jsdrt  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
(Correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
SSOM,  Washington,  DC  20402-9373. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ordtr  Pif  MMng  CodK 


Superintendent  of  Documents  Subscriptioii  Order  Form 

Chatg0  your  OfdBr. 
IV  Eaty! 

ntES.entermysubscription(s)asfoUows:  _  I^lf" '""  ^'^  i^! « tJ^ 

"  Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Roister  (FR);  including  the  daily  Federal  Register,  nuxithly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $SSS  each  per  year. 


The  tptal  cost  of  my  order  is  $ 

Inten^iitional  customers  please  add  25%. 

Comply  or  personal  name 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Mediod  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  at  print) 


Additioaal  address/attention  line 


Street 


r~l  GPO  Deposit  Account        I    I    I    I    I     I     I    l-fl 


r~l  VISA       n  MasterCard  Account 


City.  Si»te,  ZIP  code 

aytinU 


Daytiow  phone  including  area  code 


1           1         III         1      1      1      M 

Thank  you  for 
your  order! 

1           III        fCredit  card  expiration  date) 

Purcluisfe  order  number  (optional) 


Mv«i 


ejuar 


YES    NO 


Authorizing  signahire 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Public  Laws 


106th  Congress,  1st  Session,  1999 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  1st  Session,  1999. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/'nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I   lIl^iS,  enter  my  subscriptioii(s)  as  follows: 


Oidv  ProoMrino  CodK 

*6216 


Charge  your  order. 
IftEaayl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  1st  Session,  1999  for  $136  per  subscription. 
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Blood,  blood  components,  and  blood  derivatives;  deferred 

donors  notification  requirements,  45355—45365 
Blood,  blood  components,  and  source  plasma 

requirements;  revisions,  45375-45382 
Human  blood  donors;  testing  for  evidence  of  infection 
due  to  communicable  disease  agents;  requirements. 
45339-45355 
Plasma  derivatives  and  other  blood-derived  products; 
tracking  and  notification  requirements,  45383-45386 

Health  and  Human  Servlcee  Depertment 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  45260 
Submission  for  OMB  review;  comment  request,  45260- 
45261 


Federal  Register / Vol.  64,  No.  160 /Thursday,  August  19,  1999 /Contents 


Healtt^  Care  Financing  Administration 

NOTICeS 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  45266—45267 
Subriiission  for  OMB  review;  comment  request,  45267 

immigration  and  Naturaiization  Servica 
Nonce^ 

Agenqjf  information  collection  activities: 
Subniission  for  OMB  review;  comment  request,  45280- 
15288 


f 


interior  Department 

See  Fiph  and  Wildlife  Service 
See  Latd  Management  Bureau 
See  Mtberals  Management  Service 
See  Nitional  Park  Service 

Intemf4  Revenue  Service 

NOTIC^ 

Meetings: 
Citiien  Advocacy  Panels — 
Mijlwest  District,  45300 

international  Trade  Administration ' 

NOTICBS 
Antidumping: 
Conjc  sion-resistant  carbon  steel  flat  products  and  cut-to- 
[l  angtb  carbon  steel  plate  from — 
C4tiada,  45228-45236 
Solid  fertilizer  grade  ammonium  nitrate  from — 
Rif$sian  Federation,  45236-45239 
OversQ^s  trade  missions: 
lOg^itrade  missions  (October-December);  private  sector 
Participants  recruitment  and  selection,  45239 


r 


Intemationai  Trade  Commission 

NOTICES 

Import  Investigations: 
Creatine  monohydrate  from — 

Ch^na,  45275-45276 
Pipe  md  tube  from — 
Vtiious  countries,  45276-45277 

Justice  Department 

See  Antitrust  Division 

See  Inii^gration  and  Naturalization  Service 

NOTICE^ 

PoUutildn  control;  consent  judgments: 

Atlajijta,  GA,  45277 
Privacy!  Act: 

Syst^tns  of  records,  45277 


irtment 

See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 
Mont^a,  45274 

Management  and  Budget  Office 
NoncEi 

Designated  Federal  entities  and  Federal  ^itities;  list, 
450191-45293 


Minerals  Management  Service 

PROPOSED  RULES 

Royalty  management: 
Federal  geothermal  resources  valuation,  45213-4521S 

Mine  Safety  and  Health  Administration 

RULES 

Coal  mine  safety  and  health: 
Underground  mines — 
Preshift  examinations;  safety  standards,  45165-45170 

National  Park  Service 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
Marsh-Billings-Rockefeller  National  Historical  Park.  VT, 
45274 

Environmental  statements;  notice  of  intent: 
Devils  Tower  National  Moniunent,  WY,  45274-45275 

Meetings: 
Acadia  Naiiunal  Park  Advisory  Commission,  45275 

Navy  DepartnMnt 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  45243-45244 

Nuclear  Regulatory  Commission 

NOTICES 

Decommissioning  plans;  sites: 

Fansteel,  Inc.,  faciUty,  Muskogee.  OK,  45290-45291 
Applications,  hearings.determinations,  etc.: 

Commonwealth  Edison  Co.,  45288—45289 

General  Electric  Vallecitos  Nuclear  Center,  CA,  45289 

Illinois  Po\yer  Co.,  45290 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Chemical  oxidizers  and  compressed  oxygen  aboard 
aircraft.  45387-45398 

Securities  and  Exchange  Commission 

RULES 

Accoimting  bulletins,  staff: 

Financial  statements;  materiality  thresholds;  assessment, 
45150-45155 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC,  45294-45295 

Options  Clearing  Corp.,  45295-45296 
Applications,  hearings,  determinations,  etc.: 

Allied  Capital  Corp.,  45293-45294 

Social  Security  Administration 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  45296-45298 


VI 
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State  D«partnMnt 

RULES' 

Visas;  nonimmigrant  documentation: 
Border  crossing  identification  cards,  45162-45164 

Subatanc*  Abuae  and  Mental  Haalth  Servicaa 
Adminiatration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Substance  Abuse  Treatment  Center;  Changing  the 

Conversation,  National  Plan  to  Improve  Substance 
Abuse  Treatment;  comment  request,  45267-45266 

Surfaca  Tranaportetion  Board 

NOTICES 

Railroad  services  abandonment: 
Soo  Line  Railroad  Co.,  45296 

Taxtila  Agraemante  Imptemantation  Commlttoa 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Toxic  Subatencaa  and  Plaaaaa  Ragiatry  Agancy 

See  Agency  for  Toxic  Substances  and  Disease  Registry 


See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Tfaaawy  Dapartmant 

See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OKfB  review;  comment  request,  45296- 
45300 


UnHad  Stataa  InformatkMi  Agancy 

NOTICES 

Art  objects;  importation  for  exhibition: 
Kremlin  Gold-1000  Years  of  Russian  Gems  and  Jewels, 
45300 


Separate  Parte  In  This  Issue 


Department  of  Health  and  Human  Services,  Children  and 
Families  Administration,  45301-45333 

Part  III 

Department  of  Transportation,  Federal  Aviation 
Administration,  45335-45338 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration,  45339-45386 

PartV 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  45387-45398 

Part  VI 

Department  of  Interior,  Fish  and  Wildlife  Service,  45399- 
45405 


Reader  Akto 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  nmnbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


lis  issue  for 
reminders. 


Federal  Register /Vol.  64,  No.  160 /Thursday,  August  19,  1999  /  Contents 


vn 


CFR  f'^^RTS  AFFECTED  IN  THIS  ISSUE 


.  cumilf  tive  list  of  the  parts  affected  tfiis  month  can  be  found  in  the 
'  Aids  section  at  the  end  of  tfiis  issue. 


RuIm: 


.45208 


45336 

45149 

RuIm: 

39  (2  documents) 4521 1 

17CFri 

211.. 45150 

21  cn 

606 45366 

640 ...45366 

878 45155 

Prapoa^  Rutas: 

600 \.l 45383 

iments) 45355, 

45375 

45340 

45340 

45355 

ments) 45340, 

45375 
45340 


660 

22CPF 

41 

29CFF 

1610...J. 

30  CFR 

75 

PropoaM 

IRuIm: 

45162 


45164 


45165 


.45213 


52  (4  d<4:uments) 45170. 

'      45175.45178,45182 

62 l\ 45184 

63 ^i 45187 

Propoaid  RutoB: 

52  (4d)ajments) 45215. 

45216.45217 

55 i 45217 

62 45221 

63 45221. 

300  (2  Ixuments) ...45222, 

45224 

47CFF| 

69 J. 45196 

48  CFF 

204  (2  documents) 45196. 

45197 

219 ij...„ 45197 

252 45196 

253 U 45197 


49  CFR 

171.. 
172.. 

175 i 

396 


SGCFRl 

20.... 


.45388 
.45388 
.45388 
.45207 

.45400 


64 


SS 

1 
6 
0 


19 


99 


m 


Ru|0s 


This  section 
contains  regi 
applicabiity  < 
are  keyed  to 
Federal  Regi 
50  titles  purs 

The  CofiB  of 
the  Su0drint( 
new  boiiksa 
REGIStM  i 


DEPARTMI 
Federal  Av 

14CFII^Pai 

[Docket  Jno. 
11256;  i^D  9 

RIN  21  ^^Ai 


Airworihin 
Aircraft  LU 
45  Airplam 

AGENCVt  Fe 

Administra 

ACTIOI^ijFiE 

summary:  1 

new  aJjrWo] 
applied  to  ( 
(Pilatufa)  M 
airplaii0s. ' 
the  generat 
certciii)  fiioi 
amp  cUcuii 
filter.  TKis 
continuing 
(MCABJissi 
authority  f( 
specifiied  b 
prevent  daj 
compoiienl 
switched  o 
and  it  jjver 
loss  of  ^lec 
critica  Jairi 
DATES:!  kffe 
incorptmati 
publicatioi 
approy td  b 
Register  as 
ADDRESSES 
applies  to  t 
Pilatus  Airi 
Manager,  C 
telephone: 
+41  411  BIO 
also  be  exa 
Aviation  A 
Region^  Of! 


45149 


Rul^s  and  Regulations 


Federal  Register 

Vol.  64,  No.  160 

Thursday,  August  19,  1999 


This  seHion  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appllcabllty  and  legal  effect,  most  of  which^ 
are  keyeb  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  title^  pursuant  to  44  U.S.C.  1510. 

The  Cocb  of  Federal  Regulations  is  sold  by 
tfie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPAirrMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFIttPart39 

[DociwtJNo.  99-CE-10-AD;  Amendment  39- 
11256;  {Ad  99-17-08] 

RIN  2l2(hAA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45Air^nes 

AGENcVk  Federal  Aviation 
Administration,  DOT. 

ACTK)N:i  Final  rule. 


rK)>^:jI 

IMARH 


summary:  This  amendment  adopts  a 
new  ajji^ortliiness  directive  (AD)  that 
applied  Ito  certain  Pilatus  Aircraft  Ltd. 
(Pilatuj^  Models  PC-12  and  PC-12/45 
airpla40s.  This  AD  requires  modifying 
the  generator  2  excitation  by  removing 
certciii^  diodes  and  installing  a  new  5- 
amp  cUcuit  breaker  and  suppression 
filter.  Tnis  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAp!  issued  by  the  airworthiness 
authority  for  Switzerland.  The  actions 
sp>ecifiied  by  this  AD  are  intended  to 
prevent  damage  to  electrical 
compoiients  if  the  generator  2  is  not 
switched  off  prior  to  engine  shutdown 
and  it  |:]|verheats,  which  could  result  in 
loss  ofi^lectrical  power  to  certain 
critical  jairplane  components. 
DATES^  Effective  October  4. 1999.  The 
incorpbration  by  reference  of  certain 
publicpjtions  listed  in  the  regulations  is 
appro^0d  by  the  Director  of  the  Federal 
Register  as  of  October  4, 1999. 
ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Pilatus  (Aircraft  Ltd.,  Customer  Liaison 
Manag^,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile: 
+41  41  610  33  51.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region^  Office  of  the  Regional  Counsel, 


Attention:  Rules  Docket  No.  99-CE-lO- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roman  T.  Gabrys,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Pilatus  Models  PC-12 
and  PC-12/45  airplanes  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on  Jxme 
14, 1999  (64  FR  31758).  The  NPRM 
proposed  to  require  modifying  the 
generator  2  excitation  4)y  removing 
certain  diodes  and  instdling  a  new  5- 
amp  circuit  breaker  and  suppression 
filter.  Accomplishment  of  the  proposed 
action  as  specified  in  the  NPRM  wovdd 
be  required  in  accordance  with  Pilatus 
Service  Bulletin  No.  24-012,  dated 
February  19,  1999. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
■  public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  69  airplanes 
in  the  U.S.  rejgistry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 


5  workhours  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
will  be  provided  at  no  cost  to  the 
owners/operators  of  the  affected  aircraft. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $20,700.  or  $300  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  uu  the  relationship  betweeu  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and  '  V 

responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regtilatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS         " 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
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139.13   [AiModMl] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  diiective 
(AD)  to  read  as  follows: 

99-17-08    Pilatus  Aircraft  Ltd.:  Amendment 
39-11256;  Docket  No.  QQ-CE-IO-AD. 
Applicability:  Models  PC-12  and  PC-12/45 
airplanes,  manufacturer  serial  numbers 
(MSN)  101  through  260.  certiScated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  tfiat  the  performance  of  the 
requirements  of  this  AD  is  affiacted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  damage  to  electrical 
components  if  the  generator  2  is  not  switched 
off  prior  to  engine  shutdown  and  it 
overheats,  which  could  result  in  loss  of 
electrical  power  to  certain  critical  airplane 
components,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  efiiactive  date  of  this 
AD,  modify  the  generator  2  excitation  by 
removing  certain  diodes  and  installing  a  new 
5-amp  circuit  breaker  and  suppression  filter. 
Perform  these  actions  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Pilatus  Service  Bulletin  No.  24- 
012,  dated  February  19, 1999. 

NolB  2:  The  affected  airplanes  incorporate 
one  of  the  following  generators: 

—a  BOSCH  Generator  2,  part  number  (P/ 
N)  524.32.12.158.  This  generator  is  installed 
at  the  factory  on  Pilatus  Models  PC-12  and 
PC-12/45  airplanes  beginning  with  MSN  231 
and  could  be  installed  on  airplanes  with  a 
MSN  in  the  range  of  101  through  230  by 
incorporating  Pilatus  Service  Bulletin  No. 
24-010,  dated  September  28, 1998;  or 

—an  ELECTRO  SYSTEMS  Generator  2,  P/ 
N  978.87.24.121,  with  Pilatus  Service 
Bulletin  No.  24-009  (installation  of  support 
bracket  and  cut-out  relay)  inccurporated.  This 
generator  is  installed  at  the  factory  on  Pilatus 
Models  PC-12  and  PC-12/45  airplanes  with 
a  MSN  in  the  range  of  101  through  230.  AD 
99-06-17,  Amendment  39-11081  (64  FR 
13882.  March  23, 1999),  requires  installing 
the  support  bracket  and  cut-out  relay 
specified  in  Pilatus  Service  Bulletin  No.  24- 
009.  dated  September  23, 1998,  on  Pilatus 
Models  PC-12  and  PC-12/45  airplanes  with 
a  MSN  in  the  range  of  101  throu^  180.  This 
service  bulletin  is  incorporated  at  the  factory 
on  airplanes  with  a  MSN  in  the  range  of  181 
through  230. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  affected  airplane. 


a  generator.  2  that  does  not  have  the 
modification  referenced  in  paragraph  (a)  of 
this  AD  incorporated. 

(c)  Special  night  permits  may  be  issued  in 
accordancb  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Ihrectorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Pilatus  Service  Bulletin  No.  24- 
012,  dated  February  19, 1999.  should  be 
directed  to  Pilatus  Aircraft  Ltd.,  Customer 
Liaison  Manager,  CH-6371  Stans, 
Swntzerlfnd;  telephone:  •i-41  41  619  63  19; 
facsimile:  ■f41  41  610  33  51.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(f)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Pilatus    . 
Service  Bulletin  No.  24-012,  dated  February 
19, 1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  Room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB  99-143,  dated  February  19, 
1999. 

(g)  This  amendment  becomes  effective  on 
October  4, 1999. 

Issued  in  Kansas  City,  Missouri,  on  August 
5,1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc.  99-21016  Filed  8-18-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFRPwt211 

[RetoMe  No.  SAB  99] 

Staff  Accounting  Bulletin  No.  99 

agency:  Securities  and  Exchange 
Commission. 


ACTION:  Publication  of  Staff  Accounting 
Bulletin. 

SUMMARY:  This  staff  accounting  bulletin 
expresses  the  views  of  the  staff  that 
exclusive  reliance  on  certain 
quantitative  benchmarks  to  assess 
materiality  in  preparing  financial 
statements  and  performing  audits  of 
those  financial  statements  is 
inappropriate;  misstatements  are  not 
immaterial  simply  because  they  fall 
beneath  a  numerical  threshold. 

DATES:  Effective  August  12, 1999. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  W. 
Scott  Bayless.  Associate  Chief 
Accoimtant,  or  Robert  E.  Bums,  Chief 
Counsel,  Office  of  the  Chief  Accountant 
(202-942-4400).  or  David  R. 
Frediickson,  Office  of  General  Counsel 
(202-942-0900),  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington.  DC  20549-1103; 
electronic  addresses: 
BaylessWS@sec.gov;  BumsRdsec.gov; 
FredricksonDdsec.gov. 

SW>PLEMENTARY  MFORMATION:  The 
Statements  in  the  staff  accounting 
bulletins  .pre  not  rules  or  interpretations 
of  the  Commission,  nor  are  they 
published  as  bearing  the  Commission's 
official  approval.  They  represent 
interpretations  and  practices  foUowed 
by  the  Division  of  Corporation  Finance 
and  the  Office  of  the  Chief  Accountant 
in  administering  the  disclosure 
requirements  of  the  Federal  securities 
laws. 

Dated:  August  12, 1999. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

PART  211— {AMENDED] 

Accordingly.  Part  211  of  Title  17  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  Staff  Accounting 
Bulletin  No.  99  to  the  table  foimd  in 
Subpart  B. 

Staff  Accoimting  Bulletin  No.  99 

The  staff  hereby  adds  Section  M  to 
Topic  1  of  the  Staff  Accounting  Bulletin 
Series.  Section  M,  entitied 
"Materiality."  provides  guidance  in 
applying  materiality  thr^holds  to  the 
preparation  of  financial  statements  filed 
Mdth  the  Commission  and  the 
performance  of  audits  of  those  financial 
statements. 

Staff' Acconnting  Bulletins 

Topic  1:  Fina^al  ^atements 


M.  Matt'iialit 


>  Amer^[^  Ini 
Accountatats  {"A 
on  Auditing  Stai 
and  Materiality  i 
the  auditoi|  shou 
materialitiyr.  both 
scope  for  tbe  au( 
financial  Gtatemi 
presented  in  all : 
with  genortlly  ai 
purpose  of  this  i 
is  to  prov|4e  gui 
independent  auc 
of  the  matarialit] 
identified  in  the 
financial  slatenu 
intended  t4  pro\ 
assessing 'Vnatei 
evaluationi  of  ai 
factors  miy  appi 
addtess  financia 
17CFR2t#.2a-4 
Act  of  194(1. 
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that  would  not  fa 
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M.  Matviiality 

1.  Assessing  Materiality 

Facts;  Diuing  the  course  of  preparing 
or  audiljihg  year-end  financial 
stateme|[^ts,  financial  management  or  the 
registrai]|t's  independent,  auditor 
becomeb^aware  of  misstatements  in  a 
registrant's  financial  statements.  When 
combined,  the  misstatements  result  in  a 
4%  overstatement  of  net  income  and  a 
$.02  (4%)  overstatement  of  earnings  per 
share,  ^^^ause  no  item  in  the 
registranlt's  consolidated  financial 
statemep)ts  is  misstated  by  more  than 
5%,  mai^iagement  and  the  independent 
auditor  conclude  that  the  deviation  from 
generally  accepted  accounting 
principles  ("GAAP")  is  immaterial  and 
that  the  accoimting  is  permissible.^ 

Question:  Esu-h  Statement  of  Financial 
Accounjting  Standards  adopted  by  the 
Financial  Accounting  Standards  Board 
{"FASBJ'p  states,  "The  provisions  of  this 
Statemeitt  need  not  be  applied  to 
immatejiial  items."  In  the  staffs  view, 
may  a  r^strant  or  the  auditor  of  its 
financi^statements  assiune  the 
immatepality  of  items  that  fall  below  a 
percent^e  threshold  set  by  management 
or  the  ai^ditor  to  determine  whether 
amoimtjs  and  items  are  material  to  the 
financial  statements? 

Interpfetive  Response:  No.  The  staff  is 
aware  tli|at  certain  registrants,  over  time, 
have  dch^eloped  quantitative  thresholds 
as  "rule^  of  thvunb"  to  assist  in  the 
preparaition  of  their  financial 
statemebts,  and  that  auditors  also  have 
used  th^e  thresholds  in  their 
evaluation  of  whether  items  might  be 
consideiied  material  to  users  of  a 
registrant's  financial  statements.  One 
nue  of  i$umb  in  particiUar  suggests  that 
the  mis^atement  or  omission  ^  of  an 
item  thu  falls  under  a  5%  threshold  is 
not  mate  rial  in  the  absence  of 


I  Institute  of  Certified  Public 
Accoimtaiils  ("  AICPA").  Codification  of  Statements 
on  Auditii^g  Standards  ("AU")  §  312,  "Audit  Risk 
and  Materiality  in  Conducting  an  Audit,"  states  that 
the  auditor  should  consider  audit  risk  and 
materiality  both  in  (a)  planning  and  setting  the 
scope  for  llie  audit  and  (b)  evaluating  whether  the 
financial  statements  taken  as  a  whole  are  fairly 
presented  in  all  material  respects  in  conformity 
with  genartlly  accepted  accounting  principles.  The 
purpose  of  this  Staff  Accounting  Bulletin  ("SAB") 
is  to  provide  guidance  to  financial  management  and 
independent  auditors  with  respect  to  the  evaluation 
of  the  maioriality  of  misstatements  that  are 
identified  in  the  audit  process  or  preparation  of  the 
financial  statements  [i.e.,  (b)  above).  This  SAB  is  not 
intended  to  provide  definitive  guidance  for 
assessing  I'Vnateriality"  in  other  contexts,  such  as 
evaluatiolil  of  auaitor  independence,  as  other 
factors  mty  apply.  There  may  be  other  rules  that 
address  firiancial  presentation.  See,  e.g..  Rule  2a-4, 
17  CFR  2|t.2a— 4,  under  the  Investment  Company 
Act  of  IS 


'As  us 


omissioiit  refers  to  a  financial  statement  assertion 


that  would 


particularly  egregious  circumstances, 
such  as  self-dealing  or  misappropriation 
by  senior  management.  The  staff 
reminds  registrants  and  the  auditors  of 
their  financial  statements  that  exclusive 
reliance  on  this  or  any  percentage  or 
numerical  threshold  has  no  basis  in  the 
accoimting  literatxire  or  the  law. 

The  use  of  a  percentage  as  a 
niunerical  threshold,  such  as  5%,  may 
provide  the  basis  for  a  preliminary 
assumption  that — without  considering 
all  relevant  circumstances — a  deviation 
of  less  than  the  specified  percentage 
with  respect  to  a  particular  item  on  the 
registrant's  financial  statements  is 
unlikely  to  be  material.  The  staff  has  no 
objection  to  such  a  "rule  of  thtunb"  as 
an  initial  step  in  assessing  materiality. 
But  quantifying,  in  percentage  terms, 
the  magni^Jde  of  a  misstatement  is  only 
the  beginning  of  an  analysis  of 
materiality;  it  cannot  appropriately  be 
used  as  a  substitute  for  a  full  analysis  of 
all  relevant  considerations. 

MateriaUty  concerns  the  significance 
of  an  item  to  users  of  a  registrant's 
financial  statements.  A  matter  is 
"material"  if  there  is  a  substantial 
likelihood  that  a  reasonable  person 
would  consider  it  important.  In  its 
Statement  of  Financial  Accounting 
Concepts  No.  2,  the  FASB  stated  the 
essence  of  the  concept  of  materiality  as 
follows: 

The  omission  or  misstatement  of  an  item 
in  a  financial  report  is  material  if,  in  the  light 
of  stirrounding  circumstances,  the  magnitude 
of  the  item  is  such  that  it  is  probable  that  the 
judgment  of  a  reasonable  person  relying  upon 
the  report  would  have  been  changed  or 
influenced  by  the  inclusion  or  correction  of 
the  item.3 

This  formulation  in  the  accoimting 
literature  is  in  substance  identical  to  the 
formulation  used  by  the  coiuts  in 
interpreting  the  federal  seciuities  laws. 
The  Supreme  Court  has  held  that  a  fact 
is  material  if  there  is — 

a  substantial  likelihood  that  the  .  .  .  fact 
would  have  been  viewed  by  the  reasonable 
investor  as  having  significantly  altered  the 
"total  mix"  of  information  made  available.* 

Under  the  governing  principles,  an 
assessment  of  materiality  requires  that 
one  views  the  facts  in  the  context  of  the 
"surrounding  circumstances,"  as  the 


in  this  SAB,  "misstatement"  or 


not  be  in  conformity  with  GAAP. 


^  FASB,  Statement  of  Financial  Accounting 
Concepts  No.  2,  Qualitative  Characteristics  of 
Accounting  Information  ("Concepts  Statement  No. 
2"),  1132  (1980).  See  also  Concepte  Statement  No. 
2.  Glossary  of  Terms — Materiality. 

*  TSC  Industries  v.  Northway.  Inc.,  426  U.S.  438, 
449  (1976).  See  also  Basic.  Inc.  v.  Levinson.  485 
U.S.  224  (1988).  As  the  Supreme  Court  has  noted, 
determinations  of  materiality  require  "delicate 
assessments  of  the  inferences  a  'reasonable 
shareholder'  would  draw  from  a  given  set  of  facts 
and  the  significance  of  those  inferences  to  him. 
.  .  .  ."  TSC /ndustries,  426  U.S.  at  450. 


accounting  literatiu'e  puts  it,  or  the 
"total  mix"  of  information,  in  the  words 
of  the  Supreme  Court.  In  the  context  of 
a  misstatement  of  a  financial  statement 
item,  while  the  "total  mix"  includes  the 
size  in  ntunerical  or  percentage  terms  of 
the  misstatement,  it  also  includes  the 
Actual  context  in  which  the  user  of 
financial  statements  would  view  the 
financial  statement  item.  The  shorthand 
in  the  accounting  and  auditing  literature 
for  this  analysis  is  that  financial 
management  and  the  auditor  must 
consider  both  "quantitative"  and 
"quaUtative"  factors  in  assessing  an 
item's  materiality.^  Court  decisions. 
Commission  rules  and  enforcement 
actions,  and  accounting  and  auditing 
literature^  have  all  considered 
"qualitative"  fectors  in  various  contexts. 

The  FA-SB  has  long  emphasized  that 
materiality  cannot  be  reduced  to  a 
numerical  formula.  In  its  Concepts 
Statement  No.  2,  the  FASB  noted  that 
some  had  urged  it  to  promulgate 
quantitative  materiaUty  guides  for  use  in 
a  variety  of  situations.  The  FASB 
rejected  such  an  approach  as 
representing  only  a  "minority  view," 
stating — 

The  predominant  view  is  that  materiality 
judgments  can  properly  be  made  only  by 
those  who  have  all  the  facts.  The  Board's 
present  position  is  that  no  general  standards 
of  materiality  could  be  formulated  to  take 
into  account  all  the  considerations  that  enter 
into  an  experienced  human  judgment.' 

The  FASB  noted  that,  in  certain 
limited  ciraunstances,  the  Commission 
and  other  authoritative  bodies  had 
issued  quantitative  materiality 
guidance,  citing  as  examples  guidelines 
ranging  from  one  to  ten  percent  with 


'See.  e.g..  Concepts  Sutement  No.  2, 11 123-124; 
AU  §  312.10  ("  .  .  .  materiality  judgments  are  made 
in  light  of  surrounding  circumstances  and 
necessarily  involve  both  quantitative  and 
qualitative  considerations."):  AU  $312.34 
("Qualitative  considerations  also  influence  the 
auditor  in  reaching  a  conclusion  as  to  whether 
misstatements  are  material.").  As  used  in  the 
accounting  literature  and  in  this  SAB,  "qualitative" 
materiality  refers  to  the  surrounding  circumstances 
that  inform  an  investor's  evaluation  of  financial 
statement  entries.  Whether  events  may  be  material 
to  investors  for  non-financial  reasons  is  a  matter  not 
addressed  by  this  SAB. 

0  See.  e.g..  Rule  l-02(o)  of  Regulation  S-X,  17 
CFR  210.1-02(0),  Rule  405  of  ReguIaUon  C,  17  CFR 
230.405,  and  Rule  12b-2,  17  CFR  240.12b-2;  AU 
§§ 312.10— .11,  317.13,  411.04  n.  1,  and  508.36;  In 
re  Kidder  Peabody  Securities  Litigation,  10  F.  Supp. 
2d  398  (S.D.N.Y.  1998);  Pomes  v.  Gateway  2000. 
Inc.,  122  F.3d  539  (8th  Or.  1997);  In  re 
Westinghouse  Securities  Litigation.  90  F.3d  696  (3d 
Cat.  1996);  In  the  Matter  of  W.R.  Grace  Br  Co.. 
Accounting  and  Auditing  Enforcement  Release  No. 
( "AAER")  1140  (June  30, 1999);  In  the  Matter  of 
Eugene  Gaughan.  AAER  1141  (June  30, 1999);  In 
the  Matter  of  Thomas  Scanlon,  AAER  1142  (June 
30, 1999):  and  In  re  Sensormatic  Electronics 
Corporation,  Sec.  Act  Rel.  No.  7518  (March  25. 
1998). 

^Concepts  Statement  No.  2, 1 131  (1980). 
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respect  to  a  variety  of  disclosures.^  And 
it  took  account  of  contradictory  studies, 
one  showing  a  lack  of  uniformity  among 
auditors  on  materiaUty  judgments,  and 
another  suggesting  widespread  use  of  a 
"rule  of  thumb"  of  five  to  ten  percent 
of  net  income.^  The  FASB  also 
considered  whether  an  evaluation  of 
materiality  could  be  based  solely  on 
anticipating  the  market's  reaction  to 
accounting  infonnation.i° 

The  FASB  rejected  a  formulaic 
approach  to  discharging  "the  onerous 
duty  of  making  materiality  decisions"  ^^ 
in  &vor  of  an  approach  that  takes  into 
account  all  the  relevant  considerations. 
In  so  doing,  it  made  clear  that — 

[M]agnitude  by  itself,  without  regard  to  the 
nature  of  the  item  and  the  circiunstances  in 
which  the  judgment  has  to  be  made,  will  not 
generally  be  a  sufficient  basis  for  a 
materiality  judgment.^' 

Evaluation  of  materiality  requires  a 
registrant  and  its  auditor  to  consider  all 
the  relevant  circumstances,  and  the  staff 
believes  that  there  are  numerous 
drcumstances  in  which  misstatements 
below  5%  could  well  be  material. 
Qualitative  factors  may  cause 
misstatements  of  quantitatively  small 
amounts  to  be  matwial;  as  stated  in  the 
auditing  literature: 

As  a  result  of  the  interaction  of  quantitative 
and  qualitative  considerations  in  materiality 
judgments,  misstatements  of  relatively  small 
amounts  that  come  to  the  auditor's  attention 
could  have  a  matwial  efiiact  on  the  financial 
statements.'^ 

Among  the  considerations  that  may 
well  render  material  a  quantitatively 
small  misstatement  of  a  financial 
statement  item  are — 

•  Whether  the  misstatement  arises  from  an 
item  capable  of  precise  measurement  or 
whether  it  arises  from  an  estimate  and,  if  so, 
the  degree  of  imprecision  inherent  in  the 
estimate  ^* 

•  Whether  the  misstatement  masks  a 
change  in  «>nming«  or  other  trends. 


■ConcepU  Statement  No.  2,  If  131  and  166. 

'Concepts  Statement  No.  2.  f  167. 

"Concepts  SUtement  No.  2.  fl  168-69. 

"  Concepts  Statement  No.  2, 1 170. 

"Concepts  Statement  No.  2,  n  125. 

«»AU§  312.11. 

>*  As  stated  in  Concept^  Statement  No.  2,  f  f  130: 

Another  Eactor  in  materiality  judgments  is  the 
degree  of  precision  that  is  attainable  in  estimating 
the  judgment  item.  The  amount  of  deviation  that  is 
considered  immaterial  may  increase  as  the 
attainable  degree  of  precision  decreases.  For 
example,  accounts  payable  usually  can  be  estimated 
more  accurately  than  can  contingent  liabilities 
arising  from  litigation  or  threats  of  it.  and  a 
deviation  considered  to  be  material  in  the  first  case 
may  be  quite  trivial  in  the  second. 

This  SAB  is  not  intended  to  change  current  law 
or  guidance  in  the  accounting  literature  regarding 
accounting  estimates.  See,  e.g..  Accounting 
Principles  Board  Opinion  No.  20,  Accounting 
Changes  If  10, 11,  31-33  (July  1971). 


•  Whether  the  misstatement  hides  a  feilure 
to  meet  analysts'  consensus  expectations  for 
the  enterprise. 

•  Whether  the  misstatement  changes  a  loss 
into  income  or  vice  versa. 

•  Whether  the  misstatement  concerns  a 
segment  or  other  portion  of  the  registrant's 
business  that  has  been  identified  as  playing 
a  significant  role  in  the  registrant's 
operations  or  profitability. 

•  Whether  ihe  misstatement  affects  the 
registrant's  compliance  with  regulatory 
requirements. 

•  Whether  the  misstatement  affects  the 
registrant's  compliance  with  loan  gjvenants 
or  other  contractual  requirements. 

•  Whether  the  misstatement  has  the  effect 
of  increasing  management's  compensation — 
for  example,  by  satisfying  requirements  for 
the  award  of  bonuses  or  other  forms  of 
incentive  compensation. 

•  Whether  the  misstatement  involves 
concealment  of  an  imlawfiil  transaction. 

This  is  not  an  exhaustive  list  of  the 
circumstances  that  may  affect  the 
materiality  of  a  quantitatively  small 
misstatement.^^  Among  other  &ctors, 
the  demonstrated  volatility  of  the  price 
of  a  registrant's  securities  in  response  to 
certain  types  of  disclosiu«s  may  provide 
guidance  as  to  whether  investors  regard 
quantitatively  small  misstatements  as 
material.  Consideration  of  potential 
market  reaction  to  disclosure  of  a 
misstatement  is  by  itself  "too  blimt  an 
instrument  to  be  depended  on"  in 
considering  whether  a  fact  is  material.^" 
When,  however,  management  or  the 
independent  auditor  expects  (based,  for 
example,  on  a  pattern  of  market 
performance)  that  a  known 
misstatement  may  result  in  a  significant 
positive  or  negative  market  reaction, 
that  expected  reaction  should  be  taken 
into  account  when  considering  whether 
a  misstatement  is  material.^^ 

For  the  reasons  noted  above,  the  staff 
believes  that  a  registrant  and  the 
auditors  of  its  financial  statements 
should  not  assume  that  even  small 
intentional  misstatements  in  financial 
statements,  for  example  those  ptirsuant 
to  actions  to  "manage"  earnings,  are 
immaterial.  1"  While  the  intent  of 


"  The  staff  understands  that  the  Big  Five  Audit 
Materiality  Task  Force  ("Task  Force")  was 
convened  in  March  of  1998  and  has  made 
recommendations  to  the  Auditing  Standards  Board 
including  suggestions  regarding  communicatioiu 
with  audit  committees  about  unadjusted 
misstatements.  See  generally  Big  Five  Audit 
Materiality  Task  Force,  "Materiality  in  a  Financial 
Statement  Audit— Considering  Qualitative  Factors 
When  Evaluating  Audit  Findings"  (August  1998). 
The  Task  Force  memorandum  is  available  at 
www.aicpa.otg. 

•"  See  Concepts  Statement  No.  2,  f  169. 

"  If  management  does  not  expect  a  significant 
market  reaction,  a  misstatement  still  may  be 
material  and  should  be  evaluated  under  the  criteria 
discussed  in  this  SAB. 

>■  Intentional  management  of  earnings  and 
intentional  misstatements,  as  used  in  this  SAB,  do 


management  does  not  render  a 
misstatement  material,  it  may  provide 
significant  evidence  of  materidity.  The 
evidence  may  be  particularly 
compelling  where  management  has 
intentionally  misstated  items  in  the 
financial  statements  to  "manage" 
reported  earnings.  In  that  instance,  it 
prestunably  has  done  so  believing  that 
the  residting  amoimts  and  trends  would 
be  significant  to  users  of  the  registrant's 
financial  statements.i^  The  staff  believes 
that  investors  generally  would  regard  as 
significant  a  management  practice  to 
over-  or  imder-state  earnings  up  to  an 
amount  just  short  of  a  percentage 
threshold  in  order  to  "manage" 
earnings.  Investors  presumably  also 
would  regard  as  significant  an 
accoimting  practice  that,  in  essence, 
rendered  all  earnings  figures  subject  to 
a  management-directed  margin  of 
misstatement. 

The  materiality  of  a  misstatement  may 
turn  on  where  it  appears  in  the  financial 
statements.  For  example,  a  misstatement 
may  involve  a  segment  of  the 
registrant's  operations.  In  that  instance, 
in  assessing  materiality  of  a 
misstatement  to  the  financial  statements 
taken  as  a  whole,  registrants  and  their 
auditors  should  consider  not  only  the 
size  of  the  misstatement  but  also  the 
significance  of  the  segment  information 
to  the  financial  statements  taken  as  a 
whole.2°  "A  misstatement  of  the 
revenue  and  operating  profit  of  a 
relatively  small  segment  that  is 
represented  by  management  to  be 
important  to  the  futtue  profitability  of 
the  entity"  21  is  more  likely  to  be 
material  to  investors  than  a 
misstatement  in  a  segment  that 
management  has  not  identified  as 
especially  important.  In  assessing  the 
materiality  of  misstatements  in  segment 
information — as  with  materiality 
generaUy — 

situations  may  arise  in  practice  where  the 
auditor  will  conclude  that  a  matter  relating 
to  segment  information  is  qualitatively 
material  even  though,  in  his  or  her  judgment, 
it  is  quantitatively  immaterial  to  the  financial 
statements  taken  as  a  whole.^ 


not  include  insignifiraint  errors  and  omissions  that 
may  occur  in  systems  and  reciuring  processes  in  the 
normal  course  of  business.  See  notes  38  and  50 
infra. 

"  Assessments  of  materiality  should  occur  not 
only  at  year-end,  but  also  during  the  preparation  of 
each  quarterly  or  interim  financial  statement.  See. 
e.g.,  In  the  Matter  of  Venator  Group,  Inc.,  AAER 
1049  (June  29,  1998). 

^0  See,  e.g..  In  the  Matter  of  W.R.  Grace  6-  Co., 
AAER  1140  (June  30. 1999). 
"AU1§  326.33. 
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Agffv^t  iting  and  Netting  Misstatements 

In  de  ermining  whether  multiple 
misstatements  cause  the  hnancial 
statemiants  to  be  materially  misstated, 
registrents  and  the  auditors  of  their 
financial  statements  should  consider 
each  misstatement  separately  and  the 
aggregate  effect  of  all  misstatements.^^  A 
registruit  and  its  auditor  should 
evaluat^  misstatements  in  light  of 
quantiutive  and  qualitative  factors  and 
"consijqer  whether,  in  relation  to 
individjual  line  item  amoimts,  subtotals, 
or  totals  in  the  financial  statements, 
they  njiterially  misstate  the  financial 
statements  taken  as  a  whole."  ^*  This 
reqtiir^t  consideration  of — 

the  significance  of  an  item  to  a  particular 
entity  (for  example,  inventories  to  a 
manufacturing  company),  the  pervasiveness 
of  the  itiisstatement  (such  as  whether  it 
affects  ike  presentation  of  numerous 
financiu  statement  items),  and  the  effect  of 
the  misstatement  on  the  financial  statements 
taken  a^la  whole. .  .  ." 

Registrants  and  their  auditors  first 
should  consider  whether  each 
misstatement  is  material,  irrespective  of 
its  eff^  when  combined  with  other 
misstatements.  The  literature  notes  that 
the  anuysis  should  consider  whether 
the  minstatement  of  "individual 
amounts"  causes  a  material 
misstaitbment  of  the  financial  statements 
taken  as  a  whole.  As  with  materiality 
generally,  this  analysis  requires 
considoration  of  both  quantitative  and 
qualitative  factors.    * 

If  the  misstatement  of  an  individual 
amount  causes  the  financial  statements 
as  a  whole  to  be  materially  misstated, 
that  efifect  cannot  be  eliminated  by  other 
misstatements  whose  effect  may  be  to 
diminish  the  impact  of  the  misstatement 
on  othiar  financial  statement  items.  To 
take  a|il  obvious  example,  if  a  registrant's 
revenues  are  a  material  financial 
statenient  item  and  if  they  are  materially 
overstk^ed,  the  financial  statements 


^^  The  Auditing  literature  notes  that  the  "concept 
of  mateiiitlity  recognizes  that  some  matters,  either 
individually  or  in  the  aggregate,  are  important  for 
fair  preaelitation  of  financial  statements  in 
confomfity  with  generally  accepted  accounting 
principle*."  AU  §312.03.  See  also  AU  §312.04. 

24  Au|9312.34.  Quantitative  materiality 
assessm^lits  often  are  made  by  comparing 
adjustmetits  to  revenues,  gross  profit,  pretax  and  net 
income.l total  assets,  stockholders'  equity,  or 
individual  line  items  in  the  financial  statements. 
The  particular  items  in  the  financial  statements  to 
be  considered  as  a  basis  for  the  materiality 
determination  depend  on  the  proposed  adjustment 
to  be  made  and  other  factors,  such  as  those 
identifisf)  in  this  SAB.  For  example,  an  adjustment 
to  invenilory  that  is  immaterial  to  pretax  income  or 
net  incotte  may  be  material  to  the  financial 
statemeli^  because  it  may  affect  a  working  capital 
ratio  or  :lu8e  the  registrant  to  be  in  default  of  loan 


covenailt  i. 


»AU 


508.36. 


taken  as  a  whole  will  be  materially 
misleading  even  if  the  effect  on  earnings 
is  completely  offset  by  an  equivalent 
overstatement  of  expenses. 

Even  though  a  misstatement  of  an 
individual  amoimt  may  not  cause  the 
financial  statements  taken  as  a  whole  to 
be  materially  misstated,  it  may 
nonetheless,  when  aggregated  with 
other  misstatements,  render  the 
financial  statements  taken  as  a  whole  to 
be  materially  misleading.  Registrants 
and  the  auditors  of  their  finan  jial 
statements  accordingly  should  consider 
the  effect  of  the  misstatement  on 
subtotals  or  totals.  The  auditor  should 
aggregate  all  misstatements  that  affect 
each  subtotal  or  total  and  consider 
whether  the  misstatements  in  the 
aggregate  affect  the  subtotal  or  total  in 
a  way  that  causes  the  registrant's 
financial  statements  taken  as  k  whole  to 
be  materially  misleading.^^ 

The  staff  believes  that,  in  considering 
the  aggregate  effect  of  multiple 
misstatements  on  a  subtotal  or  total, 
registrants  and  the  auditors  of  their 
financial  statements  should  exercise 
particular  care  when  considering 
whether  to  offset  (or  the  appropriateness 
of  offsetting)  a  misstatement  of  an 
estimated  cimount  with  a  misstatement 
of  an  item  capable  of  precise 
measurement.  As  noted  above, 
assessments  of  materiality  should  never 
be  p\irely  mechanical;  given  the 
imprecision  inherent  in  estimates,  there 
is  by  definition  a  corresponding 
imprecision  in  the  aggregation  of 
misstatements  involving  estimates  with 
those  that  do  not  involve  an  estimate. 

Registrants  and  auditors  also  should 
consider  the  effect  of  misstatements 
fi-om  prior  periods  on  the  current 
financial  statements.  For  example,  the 
auditing  literatiu-e  states. 

Matters  underlying  adjustments  proposed 
by  the  auditor  but  not  recorded  by  the  entity 
could  potentially  cause  futiu«  financial 
statements  to  be  materially  misstated,  even 
though  the  auditor  has  concluded  that  the 
adjustments  are  not  material  to  the  current 
financial  statements.^^ 

This  may  be  particularly  the  case 
where  immaterial  misstatements  recur 
in  several  years  and  the  ciunulative 
effect  becomes  material  in  the  current 
year. 

2.  Immaterial  Misstatements  That  are 
Intentional 

Facts:  A  registrant's  management 
intentionally  has  made  adjustments  to 
various  financial  statement  items  in  a 
manner  inconsistent  with  GAAP.  In 


^AU  §312.34. 
"AU  §380.09. 


each  accounting  period  in  which  such 
actions  were  taken,  none  of  the 
individual  adjustments  is  by  itself 
material,  nor  is  the  aggregate  effect  on 
the  financial  statements  taken  as  a 
whole  material  for  the  period.  The 
registrant's  earnings  "management"  has 
been  effected  at  the  direction  or 
acquiescence  of  management  in  the 
belief  that  any  deviations  from  GAAP 
have  been  immaterial  and  that 
accordingly  the  accounting  is 
permissible. 

Question:  In  the  staffs  view,  may  a 
registrant  make  intentional  inunaterial 
misstatements  in  its  financial 
statements? 

Interpretive  Response:  No.  In  certain 
circumstances,  intentional  immaterial 
misstatements  are  unlawful. 

Considerations  of  the  Books  and 
Records  Provisions  Under  the  Exchange 
Act 

Even  if  misstatements  are 
immaterial,^^  registrants  must  comply 
with  Sections  13(b)(2H7)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act").^'  Under  these 
provisions,  each  registrant  with 
securities  registered  pursuant  to  Section 
12  of  the  Exdiange  Act,3o  or  required  to 
file  reports  pursuant  to  Section  15(d),'' 
must  make  and  keep  books,  records,  and 
accounts,  which,  in  reasonable  detail, 
accurately  and  fairly  reflect  the 
transactions  and  dispositions  of  assets 
of  the  registrant  andjnust  maintain 
internal  accoimting  controls  that  are 
sufficient  to  provide  reasonable 
assurances  that,  among  other  things, 
transactions  are  recorded  as  necessary  to 
permit  the  preparation  of  financial 
statements  in  conformity  with  GAAP." 
In  this  context,  determinations  of  what 
constitutes  "reasonable  assurance"  and 
"reasonable  detail"  are  based  not  on  a 
"materiality"  analysis  but  on  the  level 


-»  FASB  Statements  of  Financial  Accounting 
Standards  ("Standards"  or  "Statements")  generally 
provide  that  "|t|he  pro\isions  of  this  Statement 
need  not  be  applied  to  immaterial  items."  This  SAB 
is  consistent  with  that  provision  of  the  Statements. 
In  theor>',  this  language  is  subject  to  the 
interpretation  that  the  registrant  is  free  intentionally 
to  set  forth  immaterial  items  in  financial  statements 
in  a  manner  that  plainly  would  be  contrary  to 
GAAP  if  the  misstatement  were  material.  The  staff 
believes  that  the  FASB  did  not  intend  this  result. 

» 15  U.S.C.  §  §  78m(b)(2H7). 

»15U.S.C.  §781. 

"  15  U.S.C.  §  78o(d). 

'-Criminal  liability  may  be  imposed  if  a  person 
knowingly  circumvents  or  knowingly  fails  to 
implement  a  system  of  internal  accounting  controls 
or  knowingly  falsifies  books,  records  or  accounts. 
15  U.S.C.  78m(4)  and  (5).  See  also  Rule  13b2-l 
under  the  Exchange  Act,  17  CFR  240.13b2-l.  which 
states,  "No  person  shall,  directly  or  indirectly, 
falsify  or  cause  lobe  falsified,  any  book,  record  or 
account  subject  to  Section  13(b)(2)(A)  of  the 
Securities  Exchange  Act." 
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of  detail  and  degree  of  assurance  that 
would  satisfy  prudent  ofBcials  in  the 
conduct  of  their  own  af&irs.^^ 
Accordingly,  failure  to  record  accurately 
inunatehal  items,  in  some  instances, 
may  result  in  violations  of  the  secxuities 
laws. 

The  staff  recognizes  that  there  is 
limited  authoritative  guidance  ^ 
regarding  the  "reasonableness"  standard 
in  Section  13(b)(2)  of  the  Exchange  Act 
A  principal  statement  of  the 
Commission's  policy  in  this  area  is  set 
forth  in  an  address  given  in  1981  by 
then  Chairman  Harold  M.  Williams.^^  In 
his  address,  Chairman  Williams  noted 
that,  like  materiality,  "reasonableness" 
is  not  an  "absolute  standard  of 
exactitude  for  corporate  records."  ^ 
Unlike  materiality,  however, 
"reasonableness"  is  not  solely  a 
measure  of  the  significance  of  a 
financial  statement  item  to  investors. 
"Reasonableness,"  in  this  context, 
reflects  a  judgment  as  to  whether  an 
issuer's  fdlure  to  correct  a  known 
misstatement  implicates  the  purposes 
underlying  the  accounting  provisions  of 
Sections  13(b)(2)-(7)  of  the  Exchange 
Act." 

In  assessing  whether  a  misstatement 
results  in  a  violation  of  a  registrant's 
obligation  to  keep  books  and  records 
that  are  accurate  "in  reasonable  detail," 
registrants  and  their  auditors  should 
consider,  in  addition  to  the  factors 
discussed  above  concerning  an 
evaluation  of  a  misstatement's  potential 
matoriality,  the  factors  set  forth  below. 

•  The  significance  of  the 
misstatement.  Though  the  staff  does  not 
believe  that  registrants  need  to  make 


M 15  U.S.C  S  78in(b)(7).  The  books  and  records 
provisions  of  section  13(b)  of  the  Exchange  Act 
originally  were  passed  as  part  of  the  Foreign 
Corrupt  Practices  Act  ("FCPA").  In  the  confisrence 
committee  report  regarding  the  1988  amendments 
to  the  FCPA.  the  committee  stated,  "The  conference 
committee  adopted  the  prudent  man  qualification 
in  order  to  clarify  that  the  current  standard  does  not 
connote  an  unrealistic  degree  of  exactitude  or 
precision.  The  concept  of  reasonableness  of 
necessity  contemplates  the  weighing  of  a  number  of 
relevant  Actors,  including  the  costs  of  compliance." 
Cong.  Rec.  H2116  (daily  ed.  April  20.  1988). 

"  So  fiu  as  the  staff  is  aware,  there  is  only  one 
judicial  decision  that  discusses  Section  13(b)(2)  of 
the  Exchange  Act  in  any  detail,  SEC  v.  World-Wide 
Coin  Investments.  Ltd..  567  F.  Supp.  724  (N.D.  Ga. 
1983),  and  the  courts  generally  have  found  that  no 
private  right  of  action  exists  under  the  accounting 
and  books  and  records  provisions  of  the  Exchange 
Act.  See  e.g..  Lamb  v.  Phillip  Morris  Inc..  915  F.2d 
1024  (6th  Or.  1990)  and  /S  Service  Center 
Corporation  v.  General  Electric  Technical  Services 
Company.  937  F.  Supp.  216  (S.D.N. Y.  1996). 

"The  Commission  adopted  the  address  as  a 
formal  statement  of  policy  in  Securities  Exchange 
Act  Release  No.  17500  ()anuary  29, 1981),  46  FR 
11544  (February  9, 1981),  21  SEC  Docket  1466 
(February  10, 1981). 

••W.  at  46  FR  11546. 

"Id. 


finely  calibrated  determinations  of 
significance  with  respect  to  immaterial 
items,  plainly  it  is  "reasonable"  to  treat 
misstatements  whose  effects  are  clearly 
inconsequential  differently  than  more 
significant  ones. 

•  How  the  misstatement  arose.  It  is 
imlikely  that  it  is  ever  "reasonable"  for 
registrants  to  record  misstatements  or 
not  to  correct  known  misstatements — 
even  immaterial  ones — as  part  of  an 
ongoing  effort  directed  by  or  known  to 
senior  management  for  the  purposes  of 
"managing"  earnings.  On  the  other 
hand,  insignificant  misstatements  that 
arise  from  the  operation  of  systems  or 
recurring  processes  in  the  normal  course 
of  business  generally  will  not  cause  a 
registrant's  books  to  be  inaccurate  "in 
reasonable  detail."  ^ 

•  The  cost  of  coFFecting  the 
misstatement.  The  books  and  records 
provisions  of  the  Exchange  Act  do  not 
require  registrants  to  make  major 
expenditures  to  correct  small 
misstatements.^^  Conversely,  where 
there  is  little  cost  or  delay  involved  in 
correcting  a  misstatement,  failing  to  do 
so  is  unlikely  to  be  "reasonable." 

•  The  clarity  of  authoritative 
accounting  guidance  with  respect  to  the 
misstatement.  Where  reasonable  minds 
may  differ  about  the  appropriate 
accounting  treatment  of  a  financial 
statement  item,  a  failure  to  correct  it 
may  not  render  the  registrant's  financial 
statements  inaccurate  "in  reasonable 
detail."  Where,  however,  there  is  little 
groimd  for  reasonable  disagreement,  the 
case  for  leaving  a  misstatement 
uncorrected  is  correspondingly  weaker. 

There  may  be  other  indicators  of 
"reasonableness"  that  registrants  and 
their  auditors  may  ordinarily  consider. 
Because  the  judgment  is  not 
mechanical,  the  staff  will  be  inclined  to 
continue  to  defer  to  judgments  that 


^  For  example,  the  conference  report  regarding 
the  1988  amendments  to  the  FCPA  stated,  "The 
Conferees  intend  to  codify  current  Securities  and 
Exchange  Commission  (SEC)  enforcement  policy 
that  penalties  not  be  imposed  for  insignificant  or 
technical  infractions  or  inadvertent  conduct.  The 
amendment  adopted  by  the  Conferees  [Section 
13(b)(4)]  accomplishes  this  by  providing  that 
criminal  penalties  shall  not  be  imposed  for  failing 
to  comply  with  the  FCPA's  books  and  records  or 
accounting  provisions.  This  provision  (Section 
13(b)(5)l  is  meant  to  ensure  that  criminal  penalties 
would  be  imposed  where  acts  of  commission  or 
omission  in  keeping  books  or  records  or 
administering  accounting  controls  have  the  purpose 
of  falsifying  books,  records  or  accounts,  or  of 
circumventing  the  accounting  controls  set  forth  in 
the  Act.  This  would  include  the  deliberate 
falsification  of  books  and  records  and  other  conduct 
calculated  to  evade  the  internal  accounting  controls 
requirement."  Cong.  Rec.  H2115  (daily  ed.  April  20, 
1988). 

^"  As  Chairman  Williams  noted  with  respect  to 
the  internal  control  provisions  of  the  FCPA, 
"Itlhousands  of  dollars  ordinarily  should  not  be 
spent  conserving  hundreds."  46  FR  11546. 


"allow  a  business,  acting  in  good  faith, 
to  comply  with  the  Act's  accounting 
provisions  in  an  innovative  and  cost- 
effective  way."  ^ 

The  Auditor's  Response  to  Intentional 
Misstatements 

Section  10A(b)  of  the  Exchange  Act 
requires  auditors  to  take  certain  actions 
upon  discovery  of  an  "illegal  act."'*' 
The  statute  specifies  that  these 
obligations  are  triggered  "whether  or  not 
[the  illegal  acts  are]  perceived  to  have  a 
material  effect  on  the  financial 
statements  of  the  issuer. .  .  ."Among 
other  things.  Section  l0A(b)(l)  requires 
the  auditor  to  inform  the  appropriate 
level  of  management  of  an  illegal  act 
(unless  clearly  inconsequential)  and 
assure  that  the  registrant's  audit 
committee  is  "adequately  informed" 
with  respect  to  the  illegal  act. 

As  noted,  an  intentional  misstatement 
of  immaterial  items  in  a  registrant's 
financial  statements  may  violate  Section 
13(b)(2)  of  the  Exchange  Act  and  thus  be 
an  illegal  act.  When  such  a  violation 
occurs,  an  auditor  must  take  steps  to  see 
that  the  registrant's  audit  committee  is 
"adequately  informed"  about  the  illegal 
act.  Because  Section  10A(b)(l)  is 
triggered  regardless  of  whether  an  illegal 
act  has  a  material  effect  on  the 
registrant's  financial  statements,  where 
the  illegal  act  consists  of  a  misstatement 
in  the  registrant's  financial  statements, 
the  auditor  will  be  required  to  report 
that  illegal  act  to  the  audit  committee 
irrespective  of  any  "netting"  of  the 
misstatements  with  other  financial 
statement  items. 

The  requirements  of  Section  lOA  echo 
the  audithig  literature.  See,  for  example, 
Statement  on  Auditing  Standards  No. 
("SAS")  54,  "Illegal  Acts  by  Clients," 
and  SAS  82,  "Consideration  of  Fraud  in 
a  Financial  Statement  Audit."  Pursuant 
to  paragraph  38  of  SAS  82.  if  the  auditor 
determines  there  is  evidence  that  fraud 
may  exist,  the  auditor  must  discuss  the 
matter  with  the  appropriate  level  of 
management.  The  auditor  must  report 
directly  to  the  audit  committee  fraud 
involving  senior  management  and  fraud 
that  causes  a  material  misstatement  of 
the  financial  statements.  Paragraph  4  of 
SAS  82  states  that  "misstatements 
arising  from  fraudulent  financial 
reporting  are  intentional  misstatements 
or  omissions  of  amounts  or  disclosures 


♦o/d.,  at  11547. 

"  Section  lOA(f)  defines,  for  purposes  of  Section 
10A,  an  illegal  act  as  "an  act  or  omission  that 
violates  any  law,  or  any  rule  or  regulation  having 
the  force  of  law."  This  is  broader  than  the  definition 
of  an  "illegal  act"  in  AU  §317.02,  which  states, 
"Illegal  acts"  by  clients  do  not  include  personal 
misconduct  by  the  entity's  personnel  unrelated  to 
their  business  activities." 
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istatements 
lisclosures 


Dses  of  Section 
ision  that 
lation  having 
in  the  definition 
hich  states, 
de  personal 
1  unrelated  to 


in  fin^cial  statements  to  deceive 
financ^bl  statement  users."  ^^  SAS  82 
furthei*  I  states  that  fraudulent  financial 
reportthg  may  involve  falsification  or 
alteratiDn  of  accounting  records; 
misrepresenting  or  omitting  events, 
transadlions  or  other  information  in  the 
financial  statements;  and  the  intentional 
misapi^hcation  of  accounting  principles 
relatiijjl  to  amoimts,  classifications,  the 
manner  of  presentation,  or  disclosures 
in  the  tnancial  statements.'*^  The  clear 
impU^f tion  of  SAS  82  is  that  immaterial 
misstaifements  may  be  fraudulent 
finandiial  reporting.** 

Aualtors  that  learn  of  intentional 
misstatements  may  also  be  required  to 
(1)  re-eivaluate  the  degree  of  audit  risk 
involved  in  the  audit  engagement,  (2) 
determine  whether  to  revise  the  natine, 
timings  and  extent  of  audit  procediirft.s 
accordingly,  and  (3)  consider  whether  to 
resignl.** 

Inteintional  misstatements  also  may 
signal  ^e  existence  of  reportable 
conditions  or  material  weaknesses  in 


«2  AU  $  316.04.  See  also  AU  §  316.03.  An 

unintentional  illegal  act  triggers  the  same 
procedutes  and  considerations  by  the  auditor  as  a 
fraudulent  misstatement  if  the  illegal  act  has  a 
direct  ati^  material  effect  on  the  financial 
statements.  See  AU§§  110  n.  1.  316  n.  1,317.05 
and  31^.6^.  Although  distinguishing  between 
intentioital  and  unintentional  misstatements  is 
often  difficult,  the  auditor  must  plan  and  perform 
the  audit  to  obtain  reasonable  assurance  that  the 
financial  statements  are  free  of  material 
misstat«aients  in  either  case.  See  AU  §  316  note  3. 

"  AU  i  316.04.  Although  the  auditor  is  not 
required  to  plan  or  perform  the  audit  to  detect 
misstatttients  that  are  immaterial  to  the  financial 
statements,  SAS  82  requires  the  auditor  to  evaluate 
several  fraud  "risk  factors"  that  may  bring  such 
misstatctients  to  his  or  her  attention.  For  example, 
an  analytis  of  fraud  risk  factors  under  SAS  82  must 
include,  iamong  other  things,  consideration  of 
managenient's  interest  in  maintaining  or  increasing 
the  registrant's  stock  price  or  earnings  trend 
through  the  use  of  unusually  aggressive  accounting 
practices,  whether  management  has  a  practice  of 
committing  to  analysts  or  others  that  it  will  achieve 
unduly  aggressive  or  clearly  unrealistic  forecasts, 
and  the  Existence  of  assets,  liabilities,  revenues,  or 
expenses  based  on  significant  estimates  that  involve 
unusually  subjective  judgments  or  uncertainties. 
See  AUj  fS  316.17a  and  .17c. 

4«  All  ^§  316.34  and  316.35,  in  requiring  the 
auditor:  tt)  consider  whether  fraudulent 
misstatements  are  material,  and  in  requiring 
differing  responses  depending  on  whether  the 
misstatement  is  material,  make  clear  that  fraud  can 
involve  immaterial  misstatements.  Indeed,  a 
misstatement  can  be  "inconsequential"  and  still 
involve!  traud. 

Und^SAS  82,  assessing  whether  misstatements 
due  to  nud  are  material  to  the  financial  statements 
is  a  "ciwulative  process"  that  should  occur  both 
during  khd  at  the  completion  of  the  audit.  SAS  82 
fiirther  states  that  this  accumulation  is  primarily  a 
"qualitative  matter"  based  on  the  auditor's 
judgment.  AU  §  316.33.  The  staff  believes  that  in 
making  these  assessments,  management  and 
auditors  should  refer  to  the  discussion  in  Part  1  of 
this  SAB. 

*s  Ali  )§  316.34  and  316.36.  Auditors  should 
documci  it  their  determinations  in  accordance  with 
AU  §  §  i|6.37,  319.57,  339,  and  other  appropriate 
section  s 


the  registrant's  system  of  internal 
accounting  control  designed  to  detect 
and  deter  improper  accounting  and 
financial  reporting.*^  As  stated  by  the 
National  Commission  on  Fraudulent 
Financial  Reporting,  also  known  as  the 
Treadway  Commission,  in  its  1987 
report. 

The  tone  set  by  top  management — the 
corporate  environment  or  culture  within 
which  financial  reporting  occurs — is  the  most 
important  factor  contributing  to  the  integrity 
of  the  financial  reporting  process. 
Notwithstanding  an  impressive  set  of  wrritten 
rules  and  procedures,  if  the  tone  set  by 
management  is  lax,  fraudulent  financial 
reporting  is  more  likely  to  occur.*  ^ 

An  auditor  is  required  to  report  to  a 
registrant's  audit  committee  any 
reportable  conditions  or  material 
weaknesses  in  a  registrant's  system  of 
internal  accounting  control  that  the 
auditor  discovers  in  the  course  of  the 
examination  of  the  registrant's  financial 
statements.'** 

GAAP  Precedence  Over  Industry 
Practice 

Some  have  argued  to  the  staff  that 
registrants  should  be  permitted  to 
follow  an  industry  accounting  practice 
even  though  that  practice  is  inconsistent 
with  authoritative  accounting  Uterature. 
This  situation  might  occur  if  a  practice 
is  developed  when  there  are  few 
transactions  and  the  accounting  results 
are  clearly  inconsequential,  and  that 
practice  never  changes  despite  a 
subsequent  growth  in  the  niunber  or 
materiality  of  such  transactions.  The 
staff  disagrees  with  this  argument. 
Authoritative  Uterature  takes 
precedence  over  industry  practice  that 
is  contrary  to  GA^P.^a 

General  Comments 

This  SAB  is  not  intended  to  change 
current  law  or  guidance  in  the 
accoimting  or  auditing  literature.  ^°  This 


♦•See,  e.g.,  AU§ 316.39. 

*'  Report  of  the  National  Commission  on 
Fraudulent  Financial  Reporting  at  32  (October 
1987).  See  also  Report  and  Recommendations  of  the 
Blue  Ribbon  Committee  on  Improving  the 
Effectiveness  of  Corporate  Audit  Committees 
(February  8, 1999). 

*•  AU  §  325.02.  See  also  AU  §  380.09,  which,  in 
discussing  matters  to  be  comraunicatediiy  the 
auditor  to  the  audit  committee,  states.  "The  auditor 
should  inform  the  audit  committee  about 
adjustments  arising  from  the  audit  that  could,  in  his 
judgment,  either  individually  or  in  th^aggregate, 
have  a  significant  effect  on  the  entity's  financial 
reporting  process.  For  purposes  of  this  section,  an 
audit  adjustment,  whether  or  not  recorded  by  the 
entity,  is  a  proposed  correction  of  the  financial 
statements.  .  .  ." 

«SeeAU§411.05. 

soThe  FASB  Discussion  Memorandum.  Criteria 
for  Detennining  Materiality,  states  that  the  financial 
accounting  and  reporting  process  considers  that  "a 
great  deal  of  the  time  might  be  spent  during  the 


SAB  and  the  authoritative  accounting 
literatine  cannot  specifically  address  all 
of  the  novel  and  complex  business 
transactions  and  events  that  may  occur. 
Accordingly,  registrants  may  accoimt 
for,  and  make  disclosures  about,  these 
transactions  and  events  based  on 
analogies  to  similar  situations  or  other 
factors.  The  staff  may  not,  however, 
always  be  persuaded  that  a  registrant's 
determination  is  the  most  appropriate 
imder  the  circiunstances.  When 
disagreements  occiu'  after  a  transaction 
or  an  event  has  been  reported,  the 
consequences  may  be  severe  for 
registrants,  auditors,  and,  most 
importantly,  the  users  of  financial 
statements  who  have  a  right  to  expect 
consistent  accounting  and  reporting  for, 
and  disclostire  of,  similar  transactions 
and  events.  The  staff,  therefore, 
encourages  registrants  and  auditors  to 
discuss  on  a  timely  basis  with  the  staff 
proposed  accounting  treatments  for,  or 
disclosures  about,  transactions  or  events 
that  are  not  specifically  covered  by  the 
existing  accoimting  Uterature. 

[PR  Doc.  99-21484  Filed  8-18-99;  8:45  am] 
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General  and  Plastic  Surgery  Devices; 
Effective  Date  of  Requirement  for 
Premarket  Approval  of  the  Silicone 
Inflatable  Breast  Prosthesis 

agency:  Food  and  Drug  Administration, 
HHS. 


accounting  process  considering  insignificant 
matters  ....  If  presentations  of  financial 
information  are  to  be  prepared  economically  on  a 
timely  basis  and  presented  in  a  concise  intelligible 
form,  the  concept  of  materiality  is  crucial." 
This  SAB  is  not  intended  to  require  that 
misstatements  arising  from  insignificant  errors  and 
omissions  (individually  and  in  the  aggregate) 
arising  from  the  normal  recurring  accounting  close 
processes,  such  as  a  clerical  error  or  an  adjustment 
for  a  missed  accounts  payable  invoice,  always  be 
corrected,  even  if  the  error  is  identified  in  the  audit 
process  and  known  to  management.  Management 
and  the  auditor  would  need  to  consider  the  various 
factors  described  elsewhere  in  this  SAB  in  assessing 
whether  such  misstatements  are  material,  need  to 
be  corrected  to  comply  with  the  FCPA,  or  trigger 
procedures  under  Section  lOA  of  the  Exchange  Act. 
Because  this  SAB  does  not  change  current  law  or 
guidance  in  the  accounting  or  auditing  literature, 
adherence  to  the  principles  described  in  this  SAB 
should  not  raise  the  costs  associated  with 
recordkeeping  or  with  audits  of  financial 
statements.  . 
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action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDP)  for  the  silicone  inflatable 
breast  prosthesis,  a  generic  tjrpe  of 
medical  device  intended  to  augment  or 
reconstnict  the  female  breast.  This 
device  is  made  of  a  silicone  shell  that 
is  inflated  with  sterile  isotonic  saline. 
Commercial  distribution  of  this  device 
must  cease  luiless  a  manulactiuer  or 
importer  has  filed  with  FDA  a  PMA  or 
PDP  for  its  version  of  the  silicone 
inflatable  breast  prosthesis  within  90 
days  of  the  effective  date  of  this 
regulation.  This  regulation  reflects 
FDA's  exercise  of  its  discretion  to 
require  PMA's  or  PDP's  for 
preamendments  devices  and  is 
consistent  with  FDA's  stated  priorities 
and  Congress'  requirement  that  class  ID 
devices  are  to  be  regulated  by  FDA's 
premarket  review.  This  action  is  being 
taken  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  as  amended  by 
the  Medical  Device  Amendments  of 
1976  (the  amendments),  the  Safe 
Medical  Devices  Act  of  1990,  and  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997. 
EFFECTIVE  DATE:  August  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  P.  Rhodes,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-3090. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  the  Federal  Register  of  June  24, 
1988  (53  FR  23856),  FDA  published  a 
final  rule  classifying  into  class  III 
(premarket  approval)  the  silicone 
inflatable  breast  prosthesis,  a  medical 
device.  Section  878.3530  (21  CFR 
878.3530)  of  FDA's  regulations  setting 
forth  the  classification  of  the  silicone 
inflatable  breast  prosthesis  applies  to: 

(1)  Any  silicone  inflatable  breast 
prosthesis  that  was  in  commercial 
distribution  before  May  28, 1976,  and 

(2)  any  device  that  FDA  has  found  to  be 
substantially  equivalent  to  a  silicone 
inflatable  breast  prosthesis  in 
conunercial  distribution  before  May  28, 
1976. 

In  an  advanced  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  of  January  6. 1989  (54  FR  550), 
the  agency  identified  the  silicone 
inflatable  breast  prosthesis  as  one  of  the 
high-priority  devices  that  would  be 
subject  to  PMA  or  PDP  requirements. 
FDA  issued  a  notice  in  the  Federal 


Register  of  September  26, 1991  (56  FR 
49098),  requiring  manufactiners  to 
disseminate  information  on  risks 
associated  with  the  silicone  gel-filled 
breast  prosthesis  and  the  silicone 
inflatable  breast  prosthesis.  FDA  stated 
that  either  type  of  breast  prosthesis 
would  be  misbranded  under  the  act  if  its 
labeling  did  not  provide  adequate 
information  for  patients. 

In  the  Federal  Register  of  January  8, 
1993  (58  FR  3436),  FDA  published  a 
proposed  rule,  under  section  515(b)  of 
the  act  (21  U.S.C.  360e(b)),  to  require  the 
filing  of  PMA's  or  PDP's  for  the 
classified  silicone  inflatable  breast 
prosthesis  and  all  substantially 
equivalent  devices.  In  accordance  with 
section  515(b)(2)(A)  of  the  act,  FDA 
included  in  the  preamble,  the  agency's 
proposed  findings  regarding:  (1)  The 
degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  the  device  to  meet  the 
premarket  approval  requirements  of  the 
act,  and  (2)  the  benefits  to  the  pubUc 
fit>m  use  of  the  device. 

The  preamble  also  provided  an 
opportunity  for  interested  persons  to 
submit  comments  on  the  proposed  rule 
and  the  agency's  proposed  findings. 
Under  section  515(b)(2)(B)  of  the  act,  it 
also  provided  an  opportimity  for 
interested  persons  to  request  a  change  in 
the  classification  of  the  device  based  on 
new  information  relevant  to  its 
classification.  Any  petition  requesting  a 
change  in  the  classification  of  the 
silicone  inflatable  breast  prosthesis  was 
required  to  be  submitted  by  January  25, 
1993.  The  comment  period  initially 
closed  on  March  6, 1993.  In  the  Federal 
Register  of  March  10, 1993  (58  FR 
13230),  FDA  extended  the  comment 
{>eriod  for  30  days  to  April  8, 1993,  to 
ensure  that  there  was  adequate  time  for 
preparation  and  submission  of 
comments  on  the  proposed  rule. 

The  agency  received  134  comments  in 
response  to  the  January  8, 1993, 
proposed  rule.  These  comments  were 
from  individuals,  manufacturers, 
professional  societies,  and  consiuner 
and  health  groups.  Most  of  the 
comments  supported  the  proposed  rule. 

In  the  Federal  Register  of  June  28, 
1995  (60  FR  33608),  FDA  issued  a  notice 
announcing  the  availability  of  an 
updated  patient  risk  information 
booklet,  entitled  "Infbrmation  for 
Women  Cdnsidering  Saline-filled  Breast 
Implants."  The  information  booklet 
provided  prospective  patients  with 
information  about  possible  risks 
involved  with  silicone  inflatable  breast 
prostheses.  FDA  gave  the  updated 
information  booklet  to  the 
manufacturers  of  saline-filled  breast 
implants  (silicone  inflatable  breast 


prostheses)  to  include  with  their 
labeling.  FDA  intended  that  physicians 
who  perform  breast  implant  surgery  give 
this  information  to  their  patients  as  they 
considered  implantation  of  a  silicone 
inflatable  breast  prosthesis. 

FDA  is  aware  that  new  information  on 
the  device  has  become  available  since 
the  proposed  rule  was  published  in 
January  1993.  On  June  2, 1999,  the 
Institute  of  Medicine  (lOM)  released  a 
comprehensive  review  of  the  published 
literatiue  and  ongoing  studies  on  both 
saline-filled  and  silicone  gel-filled 
breast  implants  entitled  "Safety  of 
Silicone  Breast  Implants."  Both  of  these 
t3rpes  of  implants  have  a  silicone 
elastomer  shell.  The  lOM  made  a  clear 
distinction  between  local  complications 
and  systemic  health  ronrem.s.  The  lOM 
determined  that  there  was  insufficient 
evidence  to  establish  that  breast 
implants  cause  systemic  health  effects 
such  as  autoimmune  disease.  The  lOM 
concluded  that  there  is  "no  definitive 
evidence  linking  breast  implants  to 
cancer,  immunological  diseases, 
neurological  problems,  or  other 
systemic  diseases.  On  the  basis  of  our 
committee's  review  of  the  data,  we  • 
concluded  that  women  with  breast 
implants  are  no  more  likely  than  other 
women  to  develop  these  systemic 
illnesses."  However,  the  lOM  also 
concluded  that  local  complications  are 
"the  primary  safety  issue  with  silicone 
breast  implants."  "These  local 
complications  include  rupture,  pain, 
capsular  contracture,  disfiginement,  and 
serious  infection,  which  may  lead  to 
medical  interventions  and  repeat 
svugeries.  The  agency  believes  that  local 
complications  should  be  addressed  in  a 
PMA  or  PDP  submission.  Therefore, 
while  it  is  possible  that  the  level  of  risk 
presented  by  the  device  may  differ 
somewhat  from  that  described  in  the 
proposal,  FDA  nevertheless  believes 
that  the  risks  to  health  identified  in  the 
proposed  rule  still  exist  for  the  device 
and  consequently,  should  be  addressed 
in  PMA's  or  PDP's  for  the  device. 

This  regulation  is  final  upon 
publication  and  requires  PMA's  or 
notices  of  completion  of  a  PDP  for  all 
silicone  inflatable  breast  prostheses 
classified  under  §  878.3530  and  all 
devices  that  are  substantially  equivalent 
to  them.  PMA's  or  notices  of  completion 
of  a  PDP  for  these  devices  must  be  filed 
with  FDA  within  90  days  of  the  effective 
date  of  this  regulation.  (See  section 
501(f)(1)(A)  of  the  act  (21  U.S.C. 
351(f)(1)(A)).)  This  regulation  does  not 
include  the  silicone  gel-filled  breast 
prosthesis  (21  CFR  878.3540). 
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n.  S^nupaiy  and  Analysis  of 
Cominents  and  FDA's  Response 

A.  Gtneral  Comments 

1. ;  TDA  received  comments  from  116 
womein  consumers  and  six  health 
professionals  supporting  the  proposed 
call  ftp-  PMA's  or  PDP's.  Sixty-four  of 
the  women  consmners  were 
recoilitruction  or  augmentation  patients 
who  were  dissatisfied  with  their 
impl^ts.  These  women  believed  that 
their  Ibreast  implants  have  caused  them 
adverse  health  effects.  Fourteen  of  these 
brea^  implant  recipients  provided 
medical  histories  and  patient  records  to 
suppoDTt  their  belief  that  their  illnesses 
are  associated  with  their  breast 
implahts.  Seven  other  comments  also 
expr^^sed  the  belief  that  breast 
prosti^eses  cause  adverse  health  effects. 
The  other  43  women  did  not  indicate 
whether  or  not  they  had  been  implanted 
with  breast  implants.  Nineteen  of  these 
43  cdihments  recommended  that 
silicqtte  inflatable  breast  prostheses  be 
recalled  and  banned  until  long-term 
safety  ;and  effectiveness  studies  are 
completed.  Some  comments 
recoi^ended  that  silicone  gel-filled 
breas^  I  prostheses  be  recalled  and 
bannfc^.  Thirty-one  women  expressed 
strong  opinions  that  the  risks  associated 
with  all  breast  implants  are 
unacceptable. 

FDA  does  not  believe  that  the 
availaple  evidence  supports  a 
conchision  that  either  banning  or 
recalling  the  device  would  be 
appropriate.  Rather,  FDA  believes  that 
requiring  the  submission  of  PMA's  or 
PDP'^  jfor  the  silicone  inflatable  breast 
prosthesis  will  provide  FDA  an 
oppommity  to  assess  more  fully  the 
risks  aid  benefits  of  these  devices  in 
order  to  determine  whether  there  is 
reasonable  assurance  of  their  safety  and 
effectjiV^ii^ss,  or  absent  such  an 
assurfihce  what  regulatory  course 
should  be  taken. 

The  comments  addressing  the  silicone 
gel-filLed  breast  implant  are  not  within 
the  saape  of  this  rule.  In  the  Federal 
Regis^^r  of  April  10. 1991  (56  FR 
14620),  FDA  issued  a  final  rule 
requiting  the  submission  of  PMA's  or 
PDP'q  for  the  silicone  gel-filled  breast 
prostjiesis. 

2.  Olie  comment  stated  that  PMA's  or 
PDP'a  pre  not  necessary  for  this  device 
becaiue  adequate  studies  on  silicone 
toxicilty  already  exist  establishing  the 
safety  and  effectiveness  of  the  silicone 
inflatable  breast  prosthesis.  This 
comnient  stated  that  the  extensive 
published  research  has  not  found  any 
causal  (relationship  between  silicone- 
contaliiing  breast  prostheses  and  the 
adver^  events  observed  in  some  women 


with  these  devices.  Other  comments 
stated  that  existing  information  on  the 
silicone  gel-filled  breast  prosthesis  and 
on  other  types  of  silicone-containing 
prostheses  in  use  (the  chin  prosthesis 
(21  CFR  878.3550);  the  ear  prosthesis 
(21  CFR  878.3590),  and  the  finger  joint 
prosthesis  (21  CFR  888.3230))  provide 
adequate  information  to  support  the 
safety  and  effectiveness  of  the  silicone 
inflatable  breast  prosthesis. 

FDA  is  aware  of  the  existence  of 
information  on  silicone  and  silicone- 
containing  prostheses  and  expects  that 
applicants  may  include  such 
information  in  their  submissions  to 
establish  the  safety  and  effectiveness  of 
the  silicone  inflatable  breast  prosthesis. 
FDA  will  consider  all  information 
contained  in  PMA's  or  PDP's  in 
determining  whether  there  is  reasonable 
assurance  of  the  safety  and  effectiveness 
of  these  devices. 

3.  Four  comments  suggested  that 
additional  guidance  on  the  data 
requirements  for  PMA's  be  made 
available  before  publishing  the  final 
rule.  One  of  these  comments  also 
requested  an  open  dialogue  between 
FDA,  the  industry,  and  the  scientific 
and  medical  communities  to  develop  a 
consensus  on  the  preclinical  and 
clinical  data  necessary  to  establish  the 
safety  and  effectiveness  of  the  device, 
and  reissuance  of  the  proposed  nde 
with  a  longer  timeframe. 

The  1993  proposed  rule  provided 
guidance  on  the  appropriate  data  to  be 
included  in  the  PMA  for  the  silicone 
inflatable  breast  prosthesis.  Although 
section  515(b)  of  the  act  does  not  require 
the  agency  to  provide  specific  guidance 
on  the  contents  of  specific  PMA's,  FDA 
has  issued  a  "Draft  Guidance  for  the 
Preparation  of  PMA  Application  for 
Silicone  Inflatable  (Saline)  Breast 
Prostheses"  in  November  1994  and  a 
revised  draft  guidance  in  January  1995 
(the  1995  guidance  document).  The 
1995  guidance  dociunent  is  available 
from  the  internet  at  "wv»rw.fda.gov/ 
cdrh/ode/odegr532.html".  In  order  to 
receive  the  "Draft  Guidance  for  Silicone 
Inflatable  (Saline)  Breast  Prostheses"  via 
your  fax  machine,  call  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  the 
second  voice  prompt  press  2,  and  then 
enter  the  document  number  (223) 
followed  by  the  pound  sign  (#).  Follow 
.the  remaining  voice  prompts  to 
complete  you  request. 

In  June  1996,  FDA  sent  known 
manufactiuers  of  the  silicone  inflatable 
breast  prosthesis  a  letter  describing  the 
recommended  data  for  a  PMA.  The 
period  of  time  between  the  classification 


of  the  device  in  1988  and  the  date  by 
which  PMA's  must  be  filed  is  more  than 
10  years.  Thus,  FDA  believes  that 
sufficient  time  and  guidance  has  been 
provided  to  allow  sponsors  to  develop 
the  data  for  a  PMA  submission.  FDA 
agrees  that  dialogue  with  industry  and 
with  the  scientific  and  medical 
community  is  important;  FDA  staff  hive 
been  and  continue  to  be  accessiLb  'o 
discuss  PMA  and  PDP  content 
information  with  industry  and  the 
scientific  and  medical  community. 

4.  Two  comments  suggested  that 
postapproval  studies  could  be  used  to 
support  approval  of  the  silicone 
inflatable  breast  prosthesis,  and  another 
comment  suggested  the  use  of  FDA's 
postmarket  surveillance  authority. 

FDA  notes  that,  by  definition, 
pn.stapprnval  studies  are  studies 
performed  after  the  approval  of  a  PMA 
and  that  postmarket  siuveillance  studies 
are  studies  used  to  acquire  additional 
performance  information  about  a  device 
already  determined  to  be  reasonably 
safe  and  effective.  In  the  1993  proposed 
rule,  FDA  stated  that  postapproval 
studies  would  be  required  to  fully  assess 
the  potential  carcinogenicity  and 
teratogenicity  of  any  approved  silicone 
inflatable  breast  prostheses.  In  the  1995 
guidance  document.  FDA  restated  this 
need  for  postapproval  studies  and 
added  that  postapproval  studies  would 
also  be  needed  to  assess  the  potential  for 
causing  adverse  immunological  effects 
and/or  connective  tissue  disorders. 

5.  One  conunent  objected  that 
Congress  never  intended  "old" 
preamendments  medical  devices  to 
undergo  the  same  scrutiny  as  "new" 
postamendments  medical  devices. 

FDA  does  not  believe  that  Congress 
intended  to  differentiate  between  "old" 
preamendments  devices  and  "new" 
postamendments  devices  with  respect  to 
the  requirement  that  valid  scientific 
evidence  is  needed  to  support  PMA 
approval.  Neither  section  513(a)(3)  (21 
U.S.C.  360c(a)(3))  nor  section  515(d)  of 
the  act  makes  any  distinction  between 
"old"  and  "new"  devices  with  regard  to 
any  aspect  of  the  requirement  for  PMA 
approval.  Evidence  that  constitutes 
valid  scientific  evidence  within  the 
meaning  of  §  860.7(c)(2)  (21  CFR 
860.7(c)(2))  may  be  submitted  in 
support  of  a  PMA  or  PDP,  but  it  will 
remain  the  agency's  judgment  whether 
the  submitted  evidence  provides 
reasonable  assurance  of  safety  and 
effectiveness. 

6.  Six  comments  stated  that  tissue 
expanders  should  be  not  be  included  in 
the  call  for  PMA's  or  PDP's.  Five 
comments  said  that  tissue  expanders 
intended  for  short-term  use  are 
unclassified  devices.  One  conunent 
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suggested  that  the  tissue  expander 
intended  for  short-term  use  should  be 
classified  into  class  n  and  that  the  tissue 
expander  intended  for  .long-term  use 
should  be  classified  into  class  m. 

Saliae-fiUed  silicone  tissue  expanders 
are  used  for  general  surgical  procedures, 
as  well  as  for  breast  implantation 
surgery.  FDA  agrees  that  tissue 
expanders  intended  for  short-term  use 
or  for  gene^  surgical  purposes  are 
unclassified  devices  and  are  not  covered 
in  this  final  rule.  FDA  plans  to  initiate 
classification  procedures  for  that  device 
at  a  future  date.  However,  saline 
inflatable  tissue  expanders  that  meet  the 
definition  of  a  silicone  inflatable  breast 
prosthesis  are  included  in  this  final 
rule. 

7.  One  comment  said  the  risk  section 
should  be  rewritteu  because  it  reflects 
an  agency  bias  against  the  silicone 
inflatable  breast  prosthesis,  in  that  it 
equates  the  risks  associated  with  the 
silicone  inflatable  breast  prosthesis  with 
those  of  the  silicone  gel-filled  breast 
prosthesis. 

FDA  disagrees.  The  preamble  to  the 
proposed  rule  clearly  states  that  much 
of  the  literatiu«  cited  in  the  risk  section 
of  the  proposed  rule  referred 
specifically  to  the  silicone  inflatable 
breast  prosthesis.  The  agency  cited 
information  about  other  silicone  devices 
only  where  there  was  no  documentation 
specific  to  the  silicone  inflatable  breast 
prosthesis.  Comparison  of  risk 
information  between  devices  should  not 
be  confused  with  an  equation  of  risk. 

B.  Fibrous  Capsular  Contraction 

8.  There  were  six  comments  on  the 
risk  of  fibrous  capsular  contracture. 
These  comments  indicated  that  fibrous 
capsule  formation  occurs  around  any 
implanted  device  and  that  this  is  part  of 
the  healing  process.  They  stated  that, 
although  this  risk  to  health  is  a  frequent 
outcome,  it  is  not  life-threatening,  and 
should  be  considered  a  relatively  minor 
risk  to  health. 

FDA  agrees  that  fibirous  capsular 
contracture  is  usually  not  life- 
threatening  and  that  normal  fibrous 
capsule  formation  is  part  of  the  wound 
healing  process  after  the  implantation  of 
any  prosthesis.  Fibrous  capsiilar 
contracture,  however,  is  associated  with 
clinical  changes  ranging  from  a  nearly 
imperceptible  deformation  of  the 
implant  to  marked  distortion  and 
firmness,  often  accompanied  by 
tenderness,  pain,  and  discomfort. 
Significant  fibrous  capsular  contractiue. 
Baker  grades  3  and  4,  may  require 
surgicad  removal  of  the  device,  making 
contracture  a  serious  risk  to  health.  As 
stated  in  the  1995  guidance  document, 
FDA  is  requesting  time-course  data  on 


the  rate  and  frequency  of  fibrous 
capsular  contracture. 

C.  Deflation 

9.  There  were  seven  comments  on  the 
risk  of  deflation.  Two  comments  said 
that  deflation  is  not  life-threatening,  two 
characterized  deflation  as  being  of  low 
or  no  risk,  and  three  said  it  is 
infrequent. 

FDA  agrees  that  this  risk  to  health  is 
not  life-threatening.  However,  deflation 
of  the  silicone  inflatable  breast 
prosthesis  eliminates  the  benefit  of  the 
device,  hi  addition,  the  recipient  may 
then  elect  to  have  her  implant  surgically 
explanted  and  have  a  second  breast 
prosthesis  implanted.  This  additional 
siugery  makes  deflation  a  potentially 
serious  adverse  event.  As  noted  in  the 
1995  guidance  document,  FDA 
requested  information  to  address  the 
incidence  of  deflation  and  rupture  for 
this  device. 

D.  Infection 

10.  Four  comments  stated  that  the 
incidence  of  infection  associated  Mrith 
the  implantation  of  silicone  inflatable 
breast  prostheses  is  not  any  higher  than 
it  is  for  other  implantation  surgeries. 
One  comment  said  that  FDA  needs  an 
accurate  determination  of  the  incidence 
of  infection  in  women  implanted  with 
silicone  inflatable  breast  prostheses. 

FDA  believes  that  it  is  important  for 
studies  submitted  in  a  PMA  or  PDF  to 
provide  accurate  information  on  the 
incidence  of  infection  associated  with 
the  implantation  of  the  silicone 
inflatable  breast  prosthesis. 

E.  Interference  With  Early  Tumor 
Detection 

11.  Several  comments  stated  that 
mammography  may  be  more  difficult  to 
perform  and  that  it  may  be  less  effective 
for  the  early  detection  of  tumors  in 
women  widi  breast  implants.  Two  other 
comments  disagreed,  stating  that  there 
are  no  data  showing  that  the  presence  of 
breast  implants  has  hindered  or  delayed 
the  detection  of  breast  tumors.  The  same 
conunents  stated  that  implantation  of 
the  device  imder  the  pectoralis  muscles 
may  reduce  the  interference  with 
mammography,  that  interference  can  be 
overcome  with  special  detection 
procedures,  and  that  cancer  detection 
does  not  rely  solely  on  mammography. 

FDA  agrees  that  the  presence  of  a 
silicone  inflatable  breast  prosthesis  may 
interfere  with  the  standarid 
mammography  procedures  used  to 
screen  patients  for  breast  cancer.  The 
device  may  produce  a  shadow  on  the 
radiograph  tiiat  obscures  visualization 
of  a  significant  portion  of  the  breast.  In 
addition,  the  prosthesis  compresses 


overlying  breast  tissue,  reducing 
contrast  and  making  mammographic 
assessment  more  difficult. 
Mammography  of  the  augmented  or 
reconstructed  breast  requires  special 
techniques,  which  may  result  in 
increased  exposure  to  radiation.  Even 
under  the  best  of  circxunstances, 
silicone  inflatable  breast  prostheses  are 
likely  to  Umit  the  effectiveness  of  this 
examination  for  breast  cancer  detection. 
As  stated  in  the  1995  guidance 
dociunent,  FDA  is  requesting 
information  on  the  potential 
interference  of  the  silicone  inflatable 
breast  prosthesis  on  the  abihty  of 
mammography  to  detect  tumors  iir 
breast  tissue. 

F.  Human  Carcinogenicity 

12.  Nine  comments  said  that  there  is 
no  established  correlation  between 
cancer  and  women  with  a  silicone 
inflatable  breast  prosthesis.  They  stated 
that  silicone  causes  solid  state  tumors  in 
rodents,  a  phenomenon  thought  to  be 
restricted  to  rodents  and  not  applicable 
to  humans.  They  also  stated  that 
epidemiological  studies  have  not  found 
that  women  with  breast  implants  are  at 
an  increased  risk  for  cancer. 

FDA  believes  that  the  potential 
carcinogenicity  for  this  device  remains 
unknown.  The  agency  continues  to 
believe  that  carcinogenicity  is  a 
potential  risk  that  must  be  assessed  in 
a  PMA  or  PDP. 

G.  Human  Teratogenicity 

13.  There  were  five  comments  related 
to  hiunan  teratogenicity.  Three 
comments  stated  that  there  is  no 
evidence  that  the  silicone  inflatable 
breast  prosthesis  is  teratogenic.  Two 
comments  stated  that  teratogenicity  is  a 
remote  risk,  which  could  be  addressed 
in  postapproval  studies.  One  conunent 
stated  that  seven  studies  published 
between  1975  and  1993  (including  the 
literature  FDA  cited  in  the  proposed 
rule),  in  conjunction  with  the  absence  of 
reports  of  defects  among  children  bom 
to  women  who  have  undergone 
mammary  augmentation/reconstruction 
with  silicone  implants,  indicates  that 
teratogenicity  is  not  an  identified  or  a 
potential  risk  to  health. 

FDA  agrees  that  there  are  no 
published  studies  showing  that  silicone 
inflatable  prostheses  are  associated  with 
toxic  reproductive  effects  or  teratogenic 
effects.  However,  FDA  believes  that 
teratogenicity  and/or  reproductive 
effects  of  silicone  elastomers  remain 
potential  risks  that  should  be  assessed 
in  a  PMA  or  PDP.  This  information  was 
requested  in  the  proposed  rule  and  in 
the  1995  guidance  docimient. 
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H.  Adverse  Immunological  Effects  and/ 
or  C  innective  Tissue  Disorders 

14.  Five  comments  stated  that  no 
defii  litive  link  between  silicone  and 
auto  ihunune  diseases  has  been 
estalii(ished.  These  comments  stated  that 
the  incidence  of  these  diseases  in 
women  with  breast  implants  is  no 
highetr  than  it  is  in  women  without 
breast  implants.  Two  of  these  comments 
suggiasted  that  some  women  may  be 
more  genetically  susceptible  to  the 
immjunological  effects  than  others.  As 
statea  previously,  71  consiuner 
comiients  expressed  the  belief  that 
breaM  implants  cause  unacceptable 
advepe  health  effects.  One  physician 
reported  that  his  patients  with  breast 
prostheses  had  a  higher  than  expected 
prevalence  of  positive  antinuclear 
antibody  (ANA)  test  results.  Because 
there  was  no  difference  in  the  ANA  test 
results  between  patients  with  gel-filled 
and  fitiline-filled  breast  prostheses,  this 
conn  i^ent  attributed  the  positive  ANA 
results  for  both  patient  populations  to 
the  sdlicone  shell  of  the  prostheses. 

FDA  agrees  that  no  definitive  causal 
relationship  has  been  established 
between  immunological  effects  and/or 
connective  tissue  disorders  and  the 
silicone  inflatable  breast  prosthesis. 
FDA  IS  aware  of  the  concerns  expressed 
in  the  consumer  comments.  FDA  also 
recoghizes  that  a  positive  ANA  test 
withpjut  clinical  sjmiptoms  is  a 
nonsjilecific  finding.  In  the  1995 
guidance  document,  FDA  recommended 
that  recipients  of  silicone  inflatable 
breast  prostheses  be  regularly  monitored 
for  th^  occurrence  of  such  adverse 
events  for  a  minimum  of  10  years 
postijiiiplantation.  FDA  continues  to 
beliej^  that  adverse  immunological 
effecti  and/or  cormective  tissue 
disorders  remain  potential  risks  that 
must  be  assessed  in  a  PMA  or  PDP,  but 
FDA  does  not  believe  that  10  years  of 
prospective  data  collection  on  a  specific 
product  vnll  be  necessary  to  do  so. 


15  J  Several  comments  stated  that 
calcification  is  not  life-threatening  and 
is  of  unknown  clinical  significance. 
Othetjcomments  suggest  that 
calcification:  (1)  May  occur  in  as  many 
as  25;  percent  of  breast  implant  patients; 
(2)  is:  fare;  (3)  is  closely  associated  writh 
capsular  contractiue;  (4)  may 
complicate  the  interpretation  of 
mainiliograms;  and  (5)  may  cause 
abrasdons  of  the  silicone  shell  of  the 
device  if  the  calciiun  salt  crystals  have 
sharp  edges,  making  the  implant  more 
susceptible  to  rupture. 

FDl/  i  believes  that  there  is  not  much 
infoniiation  on  the  incidence  and  effects 


of  calcification  in  women  implanted 
with  silicone  inflatable  breast 
prostheses.  FDA  believes  that 
calcification  remains  an  uncharacterized 
potential  risk  to  health.  Consequently, 
as  stated  in  the  proposed  rule,  FDA 
believes  that  PMA's  or  PDP's  for  this 
device  should  include  time-course 
information  on  the  incidence  of 
calcification. 

/.  Biological  Effects  of  Silica 

16.  Several  comments  stated  that 
fumed  amorphous  silica  is  so  tightly 
bound  in  the  silicone  elastomer  shell  of 
the  silicone  inflatable  breast  prosthesis 
that  the  fumed  amorphous  silica  is 
biologically  inactive.  For  that  reason, 
these  comments  believed  that  the 
presence  of  fumed  amorphous  silica  is 
uul  a  risk  to  health  of  the  silicone 
inflatable  breast  prosthesis. 

FDA  does  not  believe  there  is 
sufficient  information  to  eliminate 
fumed  amorphous  silica  as  a  potential 
risk  to  health  associated  with  the 
silicone  inflatable  breast  prosthesis, 
particularly  since  the  amount  of  fumed 
amorphous  sihca  is  varied  in  order  to 
achieve  the  desired  physical 
characteristics  of  the  shell. 
Consequently,  the  agency  believes  that 
this  potential  risk  to  health  should  be 
addressed  in  a  PMA  or  PDP. 

K.  Interference  With  Breast  Feeding 

17.  Several  comments  stated  that  the 
presence  of  the  silicone  inflatable  breast 
prosthesis  could  potentially  interfere 
with  the  breast  feeding  of  infants.  The 
comments  objected  that  claims  that 
breast  implants  have  no  effect  on  the 
nursing  of  infants  are  unsubstantiated. 

FDA  agrees  that  interference  with 
breast  feeding  of  infants  is  a  potential 
risk  to  health  presented  by  this  device 
because  the  implants  may  reduce  the 
ability  of  breast  feeding  women  to 
deliver  an  adequate  quantity  of  milk. 
Although  most  augmentation  patients 
are  of  childbearing  age,  there  are  no  data 
on  this  potential  risk.  FDA  believes  that 
PMA's  or  PDP's  for  the  silicone 
inflatable  breast  prosthesis  should 
contain  information  on  the  effect  of  the 
device  on  the  breast  feeding  of  infants. 

L.  Benefits  of  the  Device 

18.  One  comment  stated  that  a 
positive  psychological  benefit  for  the 
silicone  inflatable  breast  prosthesis 
should  be  assumed.  Other  comments 
maintained  that  the  published  studies 
have  already  established  that  breast 
prostheses  provide  a  positive 
psychological  benefit. 

The  agency  believes  that  the  potential 
psychological  benefits  offered  by  the 
device  are  an  important  part  of  the 


device's  efficacy.  Consequently,  FDA 
believes  the  psychological  benefit  of  the 
silicone  inflatable  breast  prosthesis 
should  be  demonstrated  in  clinical  trials 
and  reported  in  a  PMA  or  PDP 
application. 

19.  Seven  comments  stated  that  the 
determination  of  psychological  benefit 
is  problematic  for  several  reasons:  (1) 
There  are  no  validated  standardized 
psychological  tests  for  measuring 
psychological  benefit;  (2)  existing  tests 
for  psychological  well-being  and  self- 
esteem  are  confoimded  by  multiple  life 
variables,  including  the  patient's  general 
♦health,  sexual  functioning,  and 
imderstanding  of  the  potential 
complications  when  making  the 
decision  to  have  a  silicone  inflatable 
breast  prosthesis  implanted;  and  (3) 
there  is  a  lack  of  suitable  controls  for 
both  reconstruction  and  augmentation 
patients.  One  comment  suggested  that 
benefit  be  assessed  with  "quality  of  life" 
questionnaires,  using  patients  as  their 
own  controls  and  assessing  a  wide  range 
of  variables.  Another  comment  stated 
that  it  would  be  "unduly  burdensome 
and  needlessly  distressful"  to  subject 
women  requesting  breast  implants  to 
psychological  assessment  testing. 

Among  the  seven  comments  there  was 
general  agreement  that  patients  should 
be  followed  for  a  long  period  of  time 
after  the  smgery,  perhaps  even  10  to  15 
years.  This  is  complicated  because, 
during  this  period,  other  issues  related 
to  self-esteem  and  a  feeling  of  well- 
being  may  confound  the  determination 
of  psychological  benefit.  Some 
comments  stated  that  the  assessment  of 
psychological  benefit  should  be 
different  for  reconstruction  and 
augmentation  patients. 

FDA  agrees  that  designing-  studies  to 
assess  the  psychologicaJ  benefit  of 
implantation  with  a  silicone  inflatable 
breast  prosthesis  may  be  difficult.  In  the 
1995  guidance  document,  FDA 
suggested  that  the  effectiveness  of  the 
device  can  be  measured  by  assessing:  (1) 
The  degree  of  maintenance  (if 
applicable)  or  of  enhancement  of  a 
woman's  psychological  well-being 
postimplantation,  and  (2)  the 
anatomical  effect  provided  by  the 
device.  FDA  added  that  both 
assessments  should  be  balanced  against 
any  illness  or  injury  associated  with  the 
use  of  the  device.  FDA  further  stated 
that  the  level  of  benefit  derived  from  the 
device  may  depend  on  whether  the 
device  is  used  for  augmentation 
mammoplasty,  correction  of  congenital 
or  traumatic  breast  anomalies,  or 
reconstruction  mammoplasty  after 
tumor  removal,  and  recommended  that 
benefit  data  be  stratified  by  these 
categories  of  use.  The  agency  will  accept 
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a  variety  of  types  of  scientific  evidence 
in  support  of  a  PMA  or  PDP,  as  long  as 
the  data  constitute  valid  scientific 
evidence  within  the  meaning  of 
§  860.7(c)(2). 

M.  Need  for  Risk  Benefit  Information 

20.  Three  comments  agreed  that  risk/ 
benefit  data  should  be  collected,  but 
questioned  the  need  to  include  such 
data  in  a  PMA. 

FDA  believes  that  it  is  appropriate  for 
PMA's  or  PDP's  to  contain  risk/benefit 
data  to  enable  the  agency  to  determine 
whether  there  is  reasonable  assurance  of 
the  safety  and  effectiveness  of  the  * 

silicone  inflatable  breast  prosthesis. 

N.  PMA  Contents 

21.  FDA  received  two  extensive 
comments  on  the  types  of 
manufacturing  information,  preclinical 
testing,  and  clinical  data  that  should  be 
required  in  a  PMA  for  a  silicone 
inflatable  breast  prosthesis,  as  well  as 
several  general  comments  on  the 
appropriate  contents  of  a  PMA. 

FDA  believes  that  the  points  raised  in 
these  comments  are  addressed  in  great 
detail  in  the  1995  draft  guidance.  The 
guidance  addresses  all  typies  of  data, 
including  manufacturing,  preclinical, 
and  clinical,  expected  to  be  submitted. 
Additionally,  manufactiuers  already 
have  begun  submitting  manufactiuing 
and  preclinical  data  to  the  agency  in 
preparation  for  the  call  for  PMA's  or 
PDP's. 

m.  Findings  With  Respect  to  Risks  and 
Benefits 

A.  Degree  of  Risk 

1.  Fibrous  Capsidar  Contracture 

Contracture,  the  formation  of  a 
constricting  fibrous  layer  around  the 
silicone  inflatable  breast  prosthesis,  is  a 
risk  associated  with  both  augmentation 
and  reconstruction  mammoplasty. 
Contracting  may  result  in  excessive 
breast  firmness,  discomfort,  pain, 
disfigurement,  displacement  of  the 
implant,  and  psychological  trauma. 
Procedures,  including  corrective  surgery 
or  surgical  removal  of  the  device  and 
adjacent  tissue,  may  be  required  to 
relieve  the  symptoms  associated  with 
contracture.  The  effects  of  contracture 
can  vary  bom  a  reduced  satisfaction 
wnth  the  device  to  causing  a  woman  to 
seek  explantation  of  the  device. 
Although  severe  cases  are  rare,  less 
severe  contracture  is  the  most  common 
adverse  event  associated  with  the 
silicone  inflatable  breast  prosthesis. 

2.  Deflation 

The  deflation  of  a  silicone  inflatable 
breast  prosthesis  is  the  loss  of  saline 


volume  from  the  device  as  a  resiilt  of 
rupture,  valve  failure,  or  a  defect  in  the 
device.  Deflation  is  not  life-tlueatening, 
but  the  loss  of  saline  destroys  the  shape 
of  the  implant,  and  surgery  may  be 
required  to  remove  and  replace  it. 
Because  of  the  need  for  an  additional 
surgery,  deflation  is  a  serious  adverse 
event.  Deflation  incidence  data,  as  a 
function  of  time  after  implantation,  are 
not  currently  available. 

3.  Infection 

Infection  is  a  risk  associated  with  any 
siugical  implant  procedure,  including 
implantation  of  the  silicone  inflatable 
breast  prosthesis.  Compromised  device 
sterility  and  surgical  techniques  may  be 
major  contributing  factors  to  this  risk. 
Skin  and  bacteremic  flora  may  also  have 
a  role  in  infection  in  the  periprosthetic 
area.  Infection  may  increase  fibrous 
capsular  contractiire  and  result  in  a 
need  for  removal  of  the  device. 

4.  Interference  With  Early  Tiunor 
Detection 

The  presence  of  a  silicone  inflatable 
breast  prosthesis  may  interfere  with 
standud  mammography  procedines  by 
producing  a  shadow  that  obscures 
visualization,  or  by  reducing  contrast  by 
compressing  overlying  breast  tissue. 
Manunography  of  the  augmented  breast 
requires  special  techniques  and  skills 
and  may  result  in  increased  exposiue  to 
radiation. 

5.  Human  Carcinogenicity 

The  potential  for  developing  cancer  as 
a  result  of  the  long-term  implantation  of 
silicone  inflatable  breast  prostheses 
cannot  be  eliminated  as  a  potential  risk 
associated  with  the  silicone  inflatable 
breast  prosthesis. 

6.  Human  Teratogenicity 

Although  FDA  is  not  aware  of  data 
indicating  that  the  silicone  inflatable 
breast  prosthesis  is  associated  with 
teratogenic  and  reproductive  effects,  the 
potential  for  teratogenicity  and  other 
reproductive  adverse  effects  as  a  result 
of  long-term  implantation  of  the  device 
caimot  be  eliminated  as  a  possible  risk 
to  health.  Reproductive  effects  are 
particularly  important  because  many 
augmentation  patients  are  of 
childbearing  age. 

7.  Adverse  Immimological  Effects  and/ 
or  Connective  Tissue  Disorders 

The  potential  for  developing 
immunological  effects  and/ot 
connective  tissue  disorders  as  a  result  of 
long-term  exposure  to  the  silicone 
inflatable  breast  prosthesis  remains 
uncertain.  Since  the  publication  of  the 
proposed  rule  5  years  ago,  new 


epidemiological  data  (Refs.  1  and  2) 
addressing  the  relationship  between  the 
device  and  autoimmune  diseases  or 
connective  tissue  diseases  indicate  that 
silicone  breast  prostheses  have  not 
caused  a  large  increase  in  the  incidence 
of  connective  tissue  disease  in  women 
with  breast  implants.  However,  the 
possibility  of  a  smaller  increased  risk  of 
immunological  effects,  or  of  an  atypical, 
as  yet  undefined,  syndrome  or  disease, 
caimot  be  eliminated  based  on  these 
data. 

8.  Calcification 

Calcification  of  the  fibrous  capsule 
svuTOunding  the  silicone  inflatable 
breast  prosthesis  involves  the 
deposition  of  mineral  salts  in  the 
capsule.  Neither  the  incidence  nor  the 
risk  to  health  of  calcification  are 
established. 

9.  Biological  Effects  of  Silica 
Amorphous  fumed  silica  is  bound  to 

the  silicone  in  the  elastomeric  shell  of 
the  silicone  inflatable  breast  prosthesis. 
Silica  presents  a  potential  risk  which 
should  be  addressed  in  a  PMA  or  PDP. 

B.  Benefits  of  the  Device 

The  silicone  inflatable  breast 
prosthesis  is  intended  to  reconstruct  or 
augment  the  female  breast. 
Reconstruction  or  augmentation  surgery 
is  elective  in  natiue,  although 
implantation  of  a  silicone  inflatable 
breast  prosthesis  is  often  an  integral  part 
of  the  reconstructive  patient's  total 
treatment. 

Although  a  definitive  psychological 
study  to  assess  the  benefits  of  the 
silicone  inflatable  breast  prosthesis  may 
be  difficult  to  conduct,  FDA  believes 
data  are  needed  to  document  whether 
the  device  is  effective  for  its  intended 
use. 

IV.  Final  Rule 

Under  section  515(b)(3)  of  the  act, 
FDA  is  adopting  the  findings  as 
published  in  the  preamble  to  the 
proposed  rule  and  is  issuing  this  final 
rule  to  require  premarket  approval  of 
the  generic  type  of  device,  the  silicone 
inflatable  breast  prosthesis,  by  revising 
§  878.3530(c). 

Under  the  final  rule,  a  PMA  or  a 
notice  of  completion  of  a  PDP  is 
reqiiired  to  be  filed  on  or  before 
November  17, 1999,  for  any  silicone 
inflatable  breast  prosthesis  that  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  has  been  found  by  FDA  to 
be  substantially  equivalent  to  such  a 
device  on  or  before  November  17, 1999. 
An  approved  PMA  or  a  declared 
completed  PDP  is  required  to  be  in 
effect  for  any  such  device  on  or  before 
180  days  after  FDA  files  the  application. 
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Any  other  silicone  inflatable  breast 
prosthesis  that  was  not  in  conunercial 
distifihution  before  May  28, 1976,  or  that 
has  hbt  been  found  by  FDA  to  be 
subskkntially  equivalent  to  such  a  device 
on  o^jbefore  November  17, 1999,  is 
requti^d  to  have  an  approved  PMA  or  a 
decltired  completed  PDP  in  effect  before 
it  mgy  be  marketed- 

Ifk  PMA  or  a  notice  of  completion  of 
a  PDfE^  for  a  silicone  inflatable  breast 
prosthesis  is  not  filed  on  or  before  the 
90thl  day  past  the  effective  date  of  this 
regulation,  that  device  will  be  deemed 
adidtWed  under  section  501(f)(1)(A)  of 
the  act ,  and  commercial  distribution  of 
the  device  will  be  required  to  cease 
immadiately.  The  device  may,  however, 
be  distributed  for  investigational  use,  if 
the  relquirements  of  the  investigational 
devite  exemption  (IDE)  regulations  (part 
812)  ({21  CFR  part  812)  are  met. 

Udder  §  812.2(d)  of  the  IDE 
regulations,  FDA  hereby  stipulates  that, 
on  th^  effective  date  of  this  rule,  the 
exeoiptions  from  the  IDE  requirements 
in  §  ijl2.2(c)(l)  and  (c)(2)  wUl  no  longer 
applyl  to  clinical  investigations  of  the 
silicofie  inflatable  breast  prosthesis. 
Furthfer,  FDA  concludes  that 
inve^gational  silicone  inflatable  breast 
prosil^eses  are  significant  risk  devices  as 
defid^d  in  §  812.3(m)  and  advises  that, 
as  oflfhe  effective  date  of  this  rule,  the 
requirements  of  the  IDE  regulations 
regailding  significant  risk  devices  will 
applyl  to  any  clinical  investigation  of  a 
silicone  inflatable  breast  prosthesis.  For 
any  silicone  inflatable  breast  prosthesis 
that  is  not  the  subject  of  a  timely  filed 
PMA;  or  PDP,  an  IDE  must  be  in  effect 
imder  §  812.20  on  or  before  90  days  after 
the  eOective  date  of  this  regulation  or 
lution  of  the  device  must  cease. 
FDAladvises  all  persons  presenUy 
spon^ring  a  clinical  investigation 
invo|ihng  the  silicone  inflatable  breast 
prosthesis  to  submit  an  IDE  application 
to  FDA  no  later  than  60  days  after  the 
effective  date  of  this  final  rule  to  avoid 
the  ii^terruption  of  ongoing 
invemgations. 

V.   Bi^vironiiiental  Impact 

TTiej  agency  has  determined  imder  21 
CFR  M.30(h)  that  this  action  is  of  a  type 
that  4pes  not  individually  or 
cumulatively  have  a  significant  effect  on 
lan  environment.  Therefore, 
'  an  environmental  assessment 
enviroiunental  impact  statement 


VI.  A^aljrsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rjde  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  as  amended  by  subtiUe 
D  of  tlie  Small  Business  Regidatoiy 


Enforcement  Fairness  Act  of  1996 
(Public  Law  104-121),  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regidation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regidatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  The  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
final  rule  is  a  significant  regulatory 
action  subject  to  review  under  the 
Executive  Order. 

If  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  Regidatory  Flexibility  Act 
reqinres  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  FDA  expects  that  up  to  seven 
manufactiuers  will  submit  a  PMA  or 
PDP  for  the  silicone  inflatable  breast 
prosthesis.  FDA  estimates  that  it  costs 
up  to  $1  million  to  submit  a  PMA  or      * 
PDP.  As  noted  previously,  the  silicone 
inflatable  breast  prosthesis  was 
classified  into  class  III  on  Jime  24, 1988, 
and  FDA  published  a  proposed  rule  to 
reqiure  a  PMA  or  PDP  for  this  device  on 
January  8,  1993.  Thus,  manufaptiuers 
have  long  been  aware  of  the  need  to 
develop  information  in  support  of  a 
PMA  or  a  PDP.  Moreover,  since  the 
publication  of  the  proposed  rule,  FDA 
has  been  working  closely  with 
manufactiuers  to  assist  them  in 
preparing  for  the  submission  of  a  PMA 
or  a  PDP.  FDA,  therefore,  believes  that 
this  final  rule  will  not  be  an  undue 
burden  on  these  manufactiuers.  The 
agency  therefore  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

Vn.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3530).  The  burden  hours 
required  for  §  878.3530(c)  are  reported 
and  approved  under  OMB  Control  No. 
0910-0231. 


Vm.  Refierences 

The  following  refierences  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 


and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
These  references  may  be  seen  in  the 
office  above  between  9  fitn.  and  4  p.m., 
Monday  through  Friday. 

1.  Hennekens.  C.  H.,  I.  Lee.  N.  Cook.  P.  R. 
Hebert,  E.  W.  Karlson.  F.  LaMotte.  J.  E. 
Manson,  and  J.  E.  Buring.  "Self-reported 
Breast  Implants  and  Connective-Tissue 
Diseases  in  Female  Health  Professionals," 
Journal  of  the  American  Medical  Association, 
275:616-621,  1996. 

2.  Silverman,  B.  G.,  S.  L.  Brown,  R.  A. 
Bright,  R.  G.  Kaczmarek.  J.  B.  Arrowsmith- 
Lowe,  and  D.  A.  Kessler,  "Reported 
Complications  of  Silicone  Gel  Breast 
Implants:  An  Epidemiologic  Review,"  Annals 
of  Internal  Medicine.  124:744-756, 1996. 

3.  Institute  of  Medicine,  "Safety  of 
Silicone  Breast  Implants,"  National  Academy 
Press,  Washington.  DC,  1999. 

List  of  Subjects  in  21  CFR  Part  878 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  878  is 
amended  as  follows: 

PART  87S— GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

1 .  The  authority  citation  for  2 1  CFR 
part  878  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e. 
360j,  3601,  371. 

2.  Section  878.3530  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1878.3530    Silicone  inflatable  bfMSt 
prosthMis. 


(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  A  PMA  or  a  notice 
of  completion  of  a  PDP  is  required  to  be 
filed  with  the  Food  and  Drug 
Administration  on  or  before  November 
17, 1999,  for  any  silicone  inflatable 
breast  prosthesis  that  was  in  commercial 
distribution  before  May  28, 1976,  or  that 
has.  on  or  before  November  17,  1999. 
been  found  to  be  substantially 
equivalent  to  a  sificone  inflatable  breast 
prosthesis  that  was  in  commercial 
distribution  before  May  28, 1976.  Any 
other  silicone  inflatable  breast 
prosthesis  shall  have  an  approved  PMA 
or  a  declared  completed  PDP  in  effect 
before  being  placed  in  commercial 
distribution. 

Dated:  March  29. 1999. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning  and  Legislation. 

(FR  Doc.  99-21508  Filed  8-18-99;  8:45  am] 

BILUNG  COOE  4160-01-F 
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DEPARTMENT  OF  STATE 

22CFRPwt41 

[Public  Notice  2976] 
RtN1400-AA90 

VI—:  Docuwnlatlon  of 
Nonlremlgrente  Under  the  Immigration 
and  NaUonalily  Act,  aa  Amended— 
Border  Croaaing  Carda 

agency:  Department  of  State,  Bureau  of 
Consular  A^irs. 
action:  Final  rule. 

summary:  This  is  a  final  rule  adopting 
and/or  amending  Department  of  State 
regulations  pwtaining  to  the 
nonimmigrant  border  crossing 
identification  card  (BCC)  and  those 
pertaining  to  the  requirements  for  entry 
of  Mexican  nationals  into  the  United 
States.  The  rule  is  necessitated,  in  part, 
by  a  change  in  the  law,  which  now 
specifies  that  regulations  pertaining  to 
the  BCC  contain  a  requirement  for  the 
incltision  of  a  machine-readable 
biometric  identifier  in  such  cards. 
The  rule  provides  authority  for 
consular  officers  to  issue  to  Mexican 
citizens  who  are  residents  of  Mexico  a 
combined  B-l/B-2  visa  and  border 
crossing  card  (B-l/B-2  Visa/BCC)  as  a 
stand-alone  card  containing  a  machine- 
readable  biometric  identifier,  specifies 
the  conditions  under  which  the  new 
stand-alone  card  Mrill  be  considered 
invalidated;  waives  the  requirements  for 
the  presoitation  of  a  passport  for  all 
applicants  for  the  card,  provided  the 
applicant  presents  other  acceptable 
documentation  of  nationality  and 
identitjr;  includes  a  waiver  of  the  visa 
and  passport  requirement  for  Mexican 
nationals  entering  the  United  States  for 
the  purpose  of  obtaining  official 
Mexican  documents  from  a  Mexican 
consular  office  in  the  United  States  side 
of  the  border,  and  adopts  changes  to  the 
regulations  pertaining  to  the  issuance 
and  revocation  of  Canadian  border 
crossing  cards  made  necessary  by  the 
same  change  in  the  law. 
EFFECTIVE  DATE:  August  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom,  Chief,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  DC 
20520-0106,  (202)  663-1204, 
odomhedstate.gov. 
SUPPLEMENTARY  MFORMATION:  The 
Department  published  an  interim  rule 
with  request  for  comments  [63  FR 
16895]  on  April  7, 1998.  The 
Department  received  one  timely- 
comment  in  response  to  the  interim 
rule.  This  final  rule  adopts  without 
changes  the  revisions  made  in  the 


interim  rule  to  sections  41.2(g)  and 
41.122(a)(4).  The  rule  adopts,  with 
minor  word  changes,  the  revisions  to 
sections  41.32  and  41.33. 

Anal3rsis  of  Comment 

The  comment  received  expressed  a 
concern  that  requiring  the  biometric 
reader  in  the  card  could  cause 
significant  time  increases  for  processing 
the  large  volume  of  traffic  that  crosses 
the  land  borders  between  the  United 
States  and  Canada  and  the  United  States 
and  Mexico.  The  commentator 
specifically  focused  on  the  negative 
effect  the  BCC  would  have  on  time- 
sensitive  commercial  trade  flows 
between  the  United  States  and  its  two 
largest  trading  partners. 

The  Department's  regulations, 
however,  deal  with  the  content  and 
issuance  of  the  BCC,  and  not  the 
processing  of  the  cards  at  land  borders 
between  the  United  States,  Canada  and 
Mexico.  Those  procediues  are  left  to  the 
Immigration  and  Naturalization  Service. 
Further,  both  the  information  on  the 
face  of  the  card  and  the  biometric  data 
contained  in  the  card  have  been 
designed  to  ensure  rapid  processing  of 
traffic  on  land-borders.  Tbe  Department 
believes,  therefore,  that  the  design  of  the 
card  has  been  tailored  in  a  fashion  that 
meets  both  the  Congressional  directive 
to  include  a  biometric  identifier  in  the 
BCC/NIV,  in  an  effort  to  ameliorate  the 
incidence  of  fraud  associated  with  the 
card,  and  the  commentator's  concern  of 
ensuring  ease  of  commerce  between  the 
United  States  and  its  neighbors.  Finally, 
the  commentator  suggested  that  the 
BCC/NIV  biometric  program  be  delayed 
pending  a  study  of  its  potential  effect  on 
land  border  traffic.  The  Department, 
however,  was  constrained  by  mURA 
§  104  to  begin  issuance  of  biometric 
inclusive  cards  as  of  April  1, 1998.  The 
Department,  therefore,  does  not  deem  it 
necessary  to  comply  vdth  the 
commentw's  request. 

Passport  Requirement 

When  originally  published,  the 
interim  rule  contained  an  amendment  to 
22  CFR  41.2(g)(4)  reflecting  an 
agreement  pursuant  to  INA  212(d)(4) 
between  the  Department  of  State  and  the 
INS  to  waive  the  passport  requirement 
contained  in  INA  212(a)(7)(B)(i)(I)  for 
certain  applicants  for  the  new  B-l/B-2 
Visa/BCC.  This  agreement  also  was 
reflected  in  tbe  language  of  22  CFR 
41.32(a)(2)(iii)  in  the  interim  rule.  Since 
that  time,  however,  the  Department  and 
INS  have  agreed  to  a  further  change  in 
policy  regarding  the  documentation 
necessary  for  the  BCC  application 
process. 


Recently,  the  Department  gained 
information  that  Mexican  authorities 
adjudicate  the  application  for  a 
Certificate  of  Mexican  Nationality 
(CMN)  as  rigorously  as  a  Mexican 
passport  application.  In  addition,  if  a 
consular  officer  has  a  question  regarding 
the  validity  of  a  CMN,  the  means  to 
investigate  the  situation  has  been  shown 
to  be  similar  to  that  of  investigating  a 
questionable  passport.  The  Department 
has  determined,  therefore,  that  the 
CMN,  when  used  in  conjimction  with 
another  piece  of  identification  that 
includes  a  photo,  will  be  sufficient  for 
consular  officers  to  adjudicate  a  BCC 
appUcation.  Section  41.32(a)(2),  as 
contained  in  the  interim  regulation,  has 
been  amended  to  reflect  this  concept. 
The  E>epartment  believes  that  this 
change  does  not  significantly  alter  the 
substance  or  intent  of  the  regulation  and 
that  it  is,  therefore,  not  necessary  to 
open  the  change  to  public  comment. 

Photo  Requiremrat 

The  interim  rule,  at  section 
41.42(a)(2)(ii),  required  that  all 
appUcants  for  the  BCC  provide  one 
photograph  of  the  size  specified  in  the 
apphcation.  Form  OF-156.  This  photo 
was  to  be  used  for  record  keeping 
purposes  because  it  was  not  necessary 
for  the  production  for  the  card  itself. 
Because  the  BCC/NIV  uses  a  digitized 
image  on  the  card,  the  Department  has 
decided  it  is  no  longer  necessary  for  the 
applicant  to  submit  a  photo.  This 
change  has  been  reflected  in  the  final 
regulation. 

The  remaining  sections  of  the 
regulations  were  discussed  in  detail  at 
F^eral  Register  Public  Notice  2773  and 
will  be  adopted  as  originally  published, 
except  for  the  minor  dianges  indicated 
below. 

The  Regulatory  Flexibility  Act 

Pursuant  to  sec.  60S(b)  of  the 
Regulatory  Flexibility  Act,  the 
Department  has  assessed  the  potential 
impact  of  this  rule  and  it  has  been 
determined,  and  the  Assistant  Secretary 
for  Consular  Affairs  hereby  certifies, 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  has 
no  economic  effect  beyond  that  of  the 
statutory  requirements  already  in  effect, 
which  it  implements. 

5  U.S.C.  Chapter  8 

As  required  by  5  U.S.C.  chapter  8,  the 
Department  has  screened  this  rule  and 
determined  that  it  is  not  a  major  rule,  as 
defined  in  5  U.S.C.  80412. 


visas,  I  em; 


1/B-2  vititoi 


Papcf^rii  Reduction  Act 

The  Department  of  State,  Bureau  of 
Consular  Affairs,  Visa  Services  has 
received  OMB  emergency  clearance  for 
the  information  collection  instrument, 
Nonimmigrant  Visa  Application  (OF- 
156),  that  underlies  the  nonimmigrant 
bord^i;  crossing  identification  card 
(BCCi  Icontained  in  this  rule.  It  is 
estimated  that  1,800,000  OF-156s  will 
be  cofijipleted  annually  to  support  the 
issuanjce  of  BCCs,  and  that  (at  10 
minutes  per  OF-156)  this  will  require 
300,0|QO  hours  of  the  time  of  aliens. 
Comitients  regarding  OF-156 
infonp^ation  collections  in  support  of 
this  rtde  should  be  identified  as  such 
and  should  be  directed  to  Charles  S. 
CunnjUigham,  Directives  Management 
Branqb,  U.S.  Department  of  State, 
WashtUigton,  D.C.  20520,  (202)  647- 
0596.1  Such  comments  should  be 
received  within  60  days  of  publication 
of  this:  rule. 

E.O.  U988  and  E.0. 12866 

This  rule  has  been  reviewed  as 
requit^  by  E.0. 12986  and  determined 
to  meiat  the  applicable  regidatory 
stand^ds  it  describes.  Although 
exemtjted  from  E.0. 12866,  this  rule  has 
been  reviewed  to  ensure  consistency 

with  ii 

List  ojfiSublects  in  22  CFR  Part  41 

Ali^^,  Nonimmigrants,  Passports  and 
visas.  Temporary  visitors. 

Accordingly,  the  interim  rule 
published  on  April  7, 1998  at  63  FR 
16892  is  adopted  as  final  with  the 
following  changes: 

PART  ill— (AMENDED] 

1. 1  ae  authority  citation  for  part  41 
contii  tlies  to  read  as  follows: 

Autidrity:  8  U.S.C.  1104. 

2.  Fldvise  Section  41.32  to  read  as 
foUovf$: 

f41^{  Nonrvsidant  aliwi  Mexican  bontor 
erosaMg  idantification  cards;  combined 
bofde^  bossing  identtncatlon  cards  and  B- 
1/B-2  visitor  visas. 

(a)  Combined  B-l/B-2  visitor  visa  and 
border.crossing  identification  card  (B-1/ 
B-2  \i$a/BCC).  (1)  Authorization  for 
issuance.  Consular  officers  assigned  to  a 
consu^^  office  in  Mexico  designated  by 
the  Deputy  Assistant  Secretary  for  Visa 
Services  for  such  purpose  may  issue  a 
border  crossing  identification  card,  as 
that  tann  is  defined  in  DMA  101(a)(6),  in 
combination  with  a  B-l/B-2 
nonin^nigrant  visitor  visa  (B-l/B-2 
Visa/I  ICC),  to  a  nonimmigrant  alien 


who 
{i)Ii 


a  citizen  and  resident  of  Mexico; 


(ii)  Seeks  to  enter  the  United  States  as 
a  temporary  visitor  for  business  or 
pleasure  as  defined  in  DMA  101(a)(15)(B) 
for  periods  of  stay  not  exceeding  six 
months; 

(iii)  Is  otherwise  eligible  for  a  B-1  or 
B-2  temporary  visitor  visa  or  is  the 
beneficiary  of  a  waiver  imder  INA 
212fa)(3)(A)  of  a  ground  of  ineligibility, 
which  waiver  is  valid  for  multiple 
applications  for  admission  into  the 
United  States  and  for  a  period  of  at  least 
ten  years  and  which  contains  no 
restrictions  as  to  extensions  of 
temporary  stay  or  itinerary. 

(2)  Procedure  for  application. 
Mexican  applicants  shall  apply  for  a  B- 
l/B-2  Visa/BCC  at  any  U.S.  consular 
office  in  Mexico  designated  by  the 
Deputy  Assistant  Secretary  of  State  for 
Visa  Services  pursuant  to  paragraph  (a) 
of  this  section  to  accept  such 
applications.  The  application  shall  be 
submitted  on  Form  OF-156.  The 
application  shall  be  supported  by: 

(i)  Evidence  of  Mexican  citizenship 
and  residence; 

(ii)  The  applicant's  digitized 
photographic  image  taken  at  the  time  of 
the  application:  and 

(iii)  A  valid  Mexican  Federal  passport 
or  a  Certificate  of  Mexican  Nationality 
(as  long  as  the  Certificate  of  Mexican 
Nationality  is  supported  by  another 
form  of  identification  which  includes  a 
photograph)  imless  the  applicant  is  the 
bearer  of  a  currently  valid  or  expired 
United  States  visa  or  BCC  or  B-l/B-2 
Visa/BCC  which  has  neither  been 
voided  by  operation  of  law  nor  revoked 
by  a  consular  or  immigration  officer. 
BCCs  that,  after  October  1,  2001,  or  such 
other  date  as  may  be  enacted,  are  no 
longer  useable  for  entry  due  only  to  the 
absence  of  a  machine  readable  biometric 
identifier  shall  not  be  considered  to 
have  been  voided  or  revoked  for  the 
purpose  of  making  an  application  under 
this  section. 

(iv)  A  digitized  impression  of  the 
prints  of  the  alien's  index  fingers  taken 
at  the  time  of  the  application. 

(3)  Personal  appearance.  Each 
applicant  shall  appear  in  person  before 
a  consular  officer  to  be  interviewed 
regarding  eligibility  for  a  visitor  visa, 
unless  the  consular  officer  waives 
personal  appearance. 

(4)  Issuance  and  format.  A  B-l/B-2 
Visa/BCC  issued  on  or  after  April  1, 
1998,  shall  consist  of  a  card,  Form  DSF- 
150,  containing  a  machine-readable 
biometric  identffier.  It  shall  contain  the 
following  data: 

(i)  Post  svmbol; 
(ii)  Number  of  the  card; 
(iii)  Date  of  issuance; 
(iv)  Indicia  "B-l/B-2  Visa  and  Border 
Crossing  Card"; 


(v)  Name,  date  of  birth,  and  sex  of  the 
person  to  whom  issued;  and 

(vi)  Date  of  expiration. 

(by  Validity.  A  BCG  previously  issued 
by  a  consular  officer  in  Mexico  on  Form 
1-186,  Nonresident  Alien  Mexican 
Border  Crossing  Card,  or  Form  1-586, 
Nonresident  Alien  Border  Crossing 
Card,  is  valid  until  the  expiration  date 
on  the  card  (if  any)  unless  previously 
revoked,  but  not  later  than  the  date, 
currently  October  1,  2001,  on  which  a 
machine-readable,  biometric  identifier 
in  the  card  is  required  in  order  for  the 
card  to  be  usable  for  entry.  The  BCC 
portion  of  a  B-l/B-2  Visa/BCC  issued  to 
a  Mexican  national  pursuant  to 
provisions  of  this  section  contained  in 
the  22  CFR,  parts  Ito  299,  edition 
revised  as  of  April  1, 1998  is  valid  until 
the  date  of  expiration,  unless  previously 
revoked,  but  not  later  than  the  date, 
currently  October  1,  2001,  on  which  a 
machine-readable,  biometric  identifier 
in  the  card  is  required  in  order  for  the 
card  to  be  usable  for  entry. 

(c)  Revocation.  A  consular  or 
immigration  officer  may  revoke  a  BCC 
issued  on  Form  1-186  or  Form  1-586,  or 
a  B-l/B-2  Visa/BCC  under  the 
provisions  of  §  41.122,  or  if  the  consular 
or  immigration  officer  determines  that 
the  alien  to  whom  any  such  document 
was  issued  has  ceased  to  be  a  resident 
and/or  a  citizen  of  Mexico.  Upon 
revocation,  the  consular  or  immigration 
officer  shall  notify  the  issuing  consular 
or  inunigration  office.  If  the  revoked 
document  is  a  card,  the  consular  or 
immigration  officer  shall  take 
possession  of  the  card  and  physically 
cancel  it  under  standard  security 
conditions.  If  the  revoked  dociunent  is 

a  stamp  in  a  passport  the  consular  or 
immigration  officer  shall  write  or  stamp 
"canceled"  on  the  face  of  the  document. 

(d)  Voidance.  (1)  The  voiding 
pursuant  to  INA  222(g)  of  the  visa 
portion  of  a  B-l/B-2  Visa/BCC  issued  at 
any  time  by  a  consular  officer  in  Mexico 
under  provisions  of  this  section 
contained  in  the  22  CFR,  parts  1  to  299. 
edition  revised  as  of  April  1, 1998.  also 
voids  the  BCC  portion  of  that  document. 

(2)  A  BCC  issued  at  any  time  by  a 
consular  officer  in  Mexico  under  any 
provisions  of  this  section  contained  in 
the  22  CFR,  parts  1  to  299,  edition 
revised  as  of  April  1, 1998.  is  void  if  a 
consular  or  immigration  officer 
determines  that  the  alien  has  violated 
the  conditions  of  the  alien's  admission 
into  the  United  States,  including  the 
period  of  stay  authorized  by  the 
Attorney  General. 

(3)  A  consular  or  immigration  officer 
shall  immediately  take  possession  of  a 
card  determined  to  be  void  under 
paragraphs  (d)  (1)  or  (2)  of  this  section 
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and  physically  cancel  it  under  standard 
security  conditions.  If  the  document 
voided  in  paragraphs  (d)  (1)  or  (2)  is  in 
the  form  of  a  stamp  in  a  passport  the 
officer  shall  write  or  stamp  "canceled" 
across  the  fece  of  the  document. 

(e)  Replacement.  When  a  B-l/B-2 
Visa/BCC  issued  imder  the  provisions  of 
this  section,  or  a  BCC  or  B-l/B-2  Visa/ 
BCC  issued  under  any  provisions  of  this 
section  contained  in  the  22  CFR,  parts 
1  to  299,  edition  revised  as  of  April  1, 
1998,  has  been  lost,  mutilated, 
destroyed,  or  expired,  the  person  to 
whom  such  card  was  issued  may  apply 
for  a  new  B-l/B-2  Visa/BCC  as 
provided  in  this  section. 

3.  Revise  section  4^.33  to  read  as 
follows: 

§41 J3    ttonrMidwit  alien  Canadian  border 
cftMslng  IdantificatfcMi  card  (BCC). 

(a)  Validity  of  Canadian  BCC.  A 
Canadian  BCC  or  the  BCC  portion  of  a 
Canadian  B-l/B-2  Visa/BCC  issued  to  a 
permanent  resident  of  Canada  pursuant 
to  provisions  of  this  section  contained 
in  the  22  CFR.  parts  1  to  299,  edition 
revised  as  of  April  1, 1998,  is  valid  imtil 
the  date  of  expiration,  if  any,  imless 
previously  revoked,  but  not  later  than 
the  date,  currently  October  1,  2001,  on 
which  a  machine  readable  biometric 
identifier  is  required  in  order  for  a  BCC 
to  be  usable  for  entry. 

(b)  Revocation  of  Canadian  BCC.  A 
consular  or  immigration  officer  may 
revoke  a  BCC  or  a  B-l/B-2  Visa/BCC 
issued  in  Canada  at  any  time  imder  the 
provisions  of  §  41.122,  or  if  the  consular 
or  immigration  officer  determines  that 
the  alien  to  whom  any  such  document 
was  issued  has  ceased  to  be  a  permanent 
resident  of  Canada.  Upon  revocation, 
the  consiilar  or  immigration  officer  shall 
notiiy  the  issuing  consular  office  and  if 
the  revoked  dociunent  is  a  card,  the 
consular  or  immigration  officer  shall 
take  possession  of  the  card  and 
physically  cancel  it  under  standard 
seciuity  conditions.  If  the  revoked 
document  is  a  stamp  in  a  passport  the 
consular  or  immigration  officer  shall 
write  or  stamp  "canceled"  on  the  face 
of  thedoounent. 

(c)  Voidance.  (1)  The  voiding 
pursuant  to  INA  222(g)  of  the  visa 
portion  of  a  B-l/B-2  Visa/BCC  issued  at 
any  time  by  a  consular  officer  in  Canada 
.under  provisions  of  this  section 
contained  in  the  22  CFR,  parts  1  to  299, 
edition  revised  as  of  April  1, 1998,  also 
voids  the  BCC  portion  of  that  dociunent. 

(2)  A  BCC  issued  at  any  time  by  a 
consular  officer  in  Canada  under  any 
provisions  of  this  section  contained  in 
the  22  CFR.  parts  1  to  299,  edition 
revised  as  of  April  1. 1998.  is  void  if  a 
consider  or  immigration  officer  finds 


that  the  alien  has  violated  the 
conditions  of  the  alien's  admission  into 
the  United  States,  including  the  period 
of  stay  authorized  by  the  Attorney 
General. 

(3)  A  consider  or  immigration  officer 
shall  immediately  take  possession  of  a 
card  determined  to  be  void  under 
paragraphs  (c)  (1)  or  (2)  of  this  section 
and  physically  cancel  it  under  standard 
seciuity  conditions.  If  the  document 
voided  imder  paragraphs  (c)  (1)  or  (2)  is 
in  the  form  of  a  stamp  in  a  passport  the 
officer  shall  write  or  stamp  "canceled" 
across  the  face  of  the  dociunent. 

Dated:  August  10. 1999. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  99-21566  Filed  8-18-99;  8:45  am) 

BILLING  COOE  4710-06-U 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1610 
RIN  3046-AA67 

Availability  of  Racorda 

AGENCY:  Equal  Employment 
Opportunity  Commission  (EEOC  or 
Commission). 
action:  Final  rule. 

SUMMARY: -The  Equal  Employment 
Opportunity  Commission  is  adopting  as 
final  without  change  an  interim  rule 
revising  its  Freedom  of  Information  Act 
(FOIA)  regulations  to  conform  to  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996,  and  to  implement 
a  delegation  of  the  Regional  Attorney's 
FOIA  responsibilities,  update  office 
addresses  and  correct  typographical 
errors. 

EFFECTIVE  DATE:  This  rule  is  efifective  on 
August  19, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  M.  Inzeo,  Deputy  Legal 
Counsel.  Thomas  J.  Schlageter,  Assistant 
Legal  Counsel,  or  Kathleen  Oram, 
Senior  Attorney,  at  (202)  663-4669  or 
TDD  (202)  663-7026.  This  rule  is  also 
available  in  the  following  formats:  large 
print,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
rule  in  an  alternative  format  should  be 
made  to  EEOC's  Publications  Center  at 
1-800-669-3362. 
SUPPLEMENTARY  INFORMATION:  On 
January  9. 1998,  at  63  FR  1339-1342, 
the  Equal  Employment  Opportunity 
Commission  published  an  interim  final 
rule  implementing  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (Public  Law  105- 


231).  The  interim  rule  also  revised  the 
regulation  to  reflect  a  delegation  of 
FOIA  responsibilities  by  the  Regional 
Attorneys,  update  field  office  addresses, 
and  correct  some  typographical  errors. 
Comments  on  the  revisions  were  invited 
from  the  public,  to  be  received  by  EEOC 
on  or  before  March  10, 1998.  No 
comments  were  received  and  EEOC  has 
determined  that  no  changes  are  needed 
to  the  interim  rule.  Therefore,  EEOC  is 
adopting  the  interim  rule,  without    - 
change,  as  final. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Commission,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
606(b)),  has  reviewed  this  regulation 
and  by  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12866 

This  regulation  has  been  reviewed  in 
accordance  with  Executive  Order  12866. 
The  Office  of  Management  and  Budget 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  as 
defined  in  Executive  Order  12866 
because  the  revisions  contained  in  this 
final  rule  incorporate  only  those 
changes  required  by  the  Electronic  FOIA 
Amendments  of  1996.  a  provision 
allowing  regional  attorneys  to  delegate 
their  FOIA  responsibilities,  updated 
field  office  addresses,  and  corrections  of 
typographical  errors. 

Unfunded  Mandates  Reform  Act  of  1 995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
sigmficantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small'Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  efiiects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 
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List  off  Biib|ects  in  29  CFR  Part  1610 

Fred^om  of  information. 

Accf]^dingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Equeil  Emplojrment 
Oppoirtlmity  Commission  is  adopting 
the  inrarim  rule  amending  29  CFR  part 
1610,  Which  was  published  at  63  FR 
1339-to42,  on  January  9, 1998,  as  a 
final  r|^e  without  change. 

For  tiie  Equal  Employment  Opportunity 
Commission. 

Date^at  Washington,  DC,  this  10th  day  of 
August  1999. 
Ida  L.  Castro, 
Chairwf^an. 

[FR  Doc;  99-21567  Filed  8-18-99;  8:45  am] 
MLUNQ  10006  6S70-01-M 

DEPARTMENT  OF  LABOR 

i 

Mine  $«rf«ty  and  Health  Administration 

30CFflPart75 
RiN12^»-AB10 

indard  for  Preshift 
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SUMMA|rtY:  We  (MSHA)  are  amending  the 
examination  interval  for  preshift 
exami^  ations  of  undergroimd  coal 
mines  [by  requiring  that  mine  operators 
conduct  preshift  examinations  at  8-hoiu- 
intervals.  The  rule  clarifies  when  a 
preshin  examination  is  required  and  the 
length  of  the  shift  covered  by  the 
preshift  examination. 
EFFECllli^E  DATES:  This  final  rule  is 
effective  on  October  18, 1999.  Submit 
all  wri^en  comments  on  the  information 
collectiibn  burden  no  later  than  October 
18, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  j[[jones.  Acting  Director;  Office  of 
Standwls,  Regulations,  and  Variances; 
telephjiie  703/235-1910;  fax  703/235- 
5551. 
SUPPteiflENTARY  INFORMATION: 

L  Background 

The  preshift  examination  is  the  mine 
operator's  fundamental  tool  for 
assessjiqg  the  overall  safety  condition  of 
the  mitie.  Diuing  the  preshift 
examination,  which  includes  all  areas 
where  Jtiiners  are  scheduled  to  work  or 
travel  djuring  the  shift,  the  examiner 
focuse^  on  discovering  both  existing  and 
develok  ing  hazards,  such  as  methane 
accum  J  lation,  bad  roof  and  water 
accum  J  lation,  and  determining  the 


effectiveness  of  the  mine  ventilation 
system.  The  examination  has  proven  to 
be  particularly  effective  in  the  discovery 
and  correction  of  hazardous  conditions 
and  practices  before  they  lead  to  injiuies 
or  fatalities.  Because  conditions  in  the 
underground  mining  environment  can 
change  rapidly,  recurring  examinations 
are  necessary  to  asstne  safety  of  the 
miners  underground.  A  timely  preshift 
examination  assures  the  safety  of  the 
environment  on  a  routine  basis. 

The  Federal  Mine  Safety  and  Health 
Act  of  1977  (Mine  Act)  contains  interim 
mandatory  safety  standards  that  address 
preshift  examinations.  The  interim 
standards  in  the  Mine  Act  that  relate  to 
preshift  examinations.  §§  303(d)(1)  and 
303(d)(2],  appear  as  interim  mandatory 
safety  standards  in  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969.  In 
1970,  the  Bureau  of  Mines  of  the  United 
States  Department  of  the  Interior,  a 
predecessor  of  the  Mine  Safety  and 
Health  Administration  at  that  time, 
adopted  these  interim  standards  as 
safety  standards  in  Title  30  of  the  Code 
of  Federed  Regulations  (CFR).  Interim 
standard  §  75.303(d)(1)  required  that 
preshift  examinations  be  conducted 
"[wjithin  three  hoiu-s  immediately     - 
preceding  the  beginning  of  any  shift." 
We  adopted  this  provision  as  a 
mandatory  safety  standard  in  our 
regulations  for  underground  coal  mines, 
promulgating  it  in  1978  as  former  30 
CFR  75.303(a). 

Section  303(d)(2)  of  the  Mine  Act,  the 
other  interim  standard  addressing 
preshift  examinations,  provided  that  no 
person,  other  than  certified  persons 
designated  to  conduct  the  examination, 
is  permitted  to  enter  any  underground 
area,  except  during  any  shift,  unless  a 
preshift  examination  of  such  area  has 
been  made  within  8  hours  prior  to  the 
person  entering  the  area.  Under  this 
provision,  miners  already  working  on  a 
shift  where  a  preshift  examination  has 
been  completed  may  remain  working 
underground  diuing  the  subsequent 
preshift  examination  being  conducted 
for  the  oncoming  shift.  In  1978,  MSHA 
adopted  this  provision  as  a  mandatory 
safety  standard  in  its  regulations  for 
xmderground  coal  mines  as  former  30 
CFR  §  75.303(b). 

At  the  time  the  Mine  Act  was  enacted, 
coal  miners  worked  in  shifts  of  8  hours 
as  a  general  practice.  The  effect  of  the 
preshift  examination  requirement  in  this 
environment  was  for  examiners  to 
conduct  preshift  examinations  every  8 
hours.  Since  the  Mine  Act  was  enacted, 
overlapping  work  shifts  and  work  shifts 
of  various  lengths  (novel  work  shifts) 
have  become  common,  making  it 
necessary  for  MSHA  to  address  the 
frequency  of  preshift  examinations. 


Currently,  a  number  of  mines  work 
shifts  of  up  to  12  hours  in  length. 

In  1992,  we  revised  our  preshift 
examination  requirements  as  part  of  our 
final  rule  for  ventilation  standards.  We 
retained  the  requirement  that  preshift 
examinations  must  be  conducted 
"within  3  horns  preceding  the 
beginning  of  any  shift."  However,  in  our 
preamble  discussion  to  the  1992  final 
ventilation  rule,  we  interpreted  this 
language  to  mean  that  if  the  mine  used 
regular  shifts  longer  than  8  hours,  the 
preshift  examination  applied  to  the 
entire  length  of  the  shift  (57  FR  20893). 

In  1994,  we  proposed  a  new  preshift 
examination  rule  in  an  attempt  to  clarify 
and  standardize  the  application  of 
certain  provisions  of  ^e  1992  preshift 
examination  rule  (59  FR  26356).  In  the 
comments  submitted  to  us  during  the 
1994  rulemaking,  a  segment  of  the 
mining  community  expressed  concern 
that  because  of  novel  work  schedules, 
preshift  examinations  were  not  being 
conducted  frequently  enough  to  assiu^ 
safe  working  conditions.  A  commenter 
expressed  concern  that  conducting 
preshift  examinations  at  intervals  longer 
than  8  hoius  would  reduce  the 
protection  afforded  miners  under  the 
Mine  Act.  The  commenter  also  stated     = 
that  MSHA  introduced  confusion  into 
the  preshift  examination  requirements 
in  interpreting  the  acceptable  intervals 
for  preshift  examinations. 

Another  segment  of  the  public  argued 
that  thejlanguage  of  §  303(d)(2)  of  the 
Mine  Act  indicates  that  Congress  tacitly 
accepted  shifts  longer  than  8  hours  with 
only  one  preshift  examination  required. 
The  same  segment  of  the  public  argued 
that  we  allowed  a  practice  to  evolve 
over  a  period  of  time  which  permitted 
not  only  longer  shifts  but  also 
"excursions"  over  8  hours  under 
specific  conditions.  Diuing  these  so- 
called  excursions,  miners  would  remain 
underground  for  short  periods  to  handle 
unplanned  situations  that  developed 
during  the  shift.  As  an  example,  an 
excursion  might  be  used  to  perform 
mechanical  repairs  or  install  roof 
support.  Finally,  commenters 
representing  both  labor  and  industry 
recommended  that  we  adopt  a  final  rule 
requiring  preshift  examinations  for  each 
8-hour  period  that  miners  are 
underground. 

When  we  promulgated  the  1994 
proposed  rule  as  a  final  rule  in  1996,  (61 
FR  9764)  we  addressed  the  comments 
and  revised  the  existing  standard.  We 
substituted  the  phrase  "8-hour  interval" 
for  the  phrase  "beginning  of  any  shift." 
The  1996  rule  required  a  preshift 
examination,"*  *  *  within  3  hours 
preceding  the  beginning  of  any  8-hour 
interval  during  which  any  person  is 
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scheduled  to  work  or  travel 
underground.  *  *  *"  We  also 
acknowledged  in  the  preamble  to  the 
final  rule  that,  in  acctndance  with 
longstanding  practice,  unplanned  short 
excursions  past  the  8-hour  period  that 
occur  infrequently  are  accepted  without 
an  additional  preshift  examination  (61 
FR  9791). 

In  the  preamble  to  the  1996  final  rule, 
we  discussed  our  rationale  for  adopting 
an  8-hoiur  preshift  examination  rule.  We 
stated  that: 

Underground  working  schedules  of  three  8- 
hour  shifts  per  day  were  virtually  standard 
when  the  previous  rule  was  implemented. 
Currently  a  substantial  number  of  mining 
operations  have  work  shifts  of  more  than  8 
houn.  Other  operations  stagger  or  overlap 
shifts  providing  for  continuous  undeigroimd 
mining  activities.  Some  mines  that  operate 
around  the  clock  schedule  persons  to  begin 
shifts  at  one-or  two-hour  intervals.  In  such 
cases,  controversies  and  misunderstandings 
have  developed  regarding  application  of  the 
current  standard. . . .  MSHA  agrees  with 
conunenters  that  evolution  within  the 
industry  in  shift  scheduling  has  presented  a 
number  of  questions  and  controversies 
r^arding  the  standard  which  must  be 
resolved  to  assure  that  proper  preshift 
examinations  are  conducted  within  suitable 
time  frames.  Based  on  comments,  the  final 
rule  adopts  a  modification  to  clarify  and 
standan^ze  the  application  of  the  preshift 
examination  in  recognition  of  the  use  of 
novel  shifts  while  maintaining  the  protection 
of  the  existing  standard.  (61  FR  9791). 

In  adopting  an  8-hour  preshift 
examination  requirement,  we  agreed 
with  comments  suggesting  that  fiie 
original  legislation  of  the  Mine  Act 
envisioned  that  preshift  examinations 
would  be  conducted  for  each  8-hour 
interval  that  persons  worked 
underground"  (61  FR  9791).  We  reached 
this  conclusion  both  from  the  traditional 
practice  at  the  time  of  the  legislation 
and  from  the  language  of  §  303(d)(2)  of 
the  Mine  Act. 

On  June  17, 1997,  the  United  States 
Court  of  Appeals  for  the  District  of 
(Columbia  Circuit,  in  Nationcd  Mining 
Association  v.  Mine  Safety  and  Health 
Administration  and  Secretary  of  Labor 
(MSHA).  116  F.3d  520  (D.C.  Cir.  1997), 
acknowledged  that  the  approach  used 
by  MSHA  in  adopting  the  8-hour 
interval  for  the  preshift  examination 
was  a  reasonable  one.  The  Court  stated, 
"At  the  least,  30  CFR  §  75.360(a)(1)  is  a 
reasonable  interpretation  of  open-ended 
statutory  language.*  *  *  We  see  no 
reason  why  we  should  not  think  of  30 
CFR  §  75.360(a)(1)  as  just  such  an 
"improved  mandatory  safety  standard" 
issued  in  light  of  changed  circumstances 
in  the  mining  industry."  (116  F.3d  520, 
530).  However,  the  Court  invaUdated 
the  provision  on  the  procedural  groimd 


that  we  failed  to  provide  siifficient 
notice  to  the  parties  in  the  rulemaking 
that  we  were  contemplating  requiring  a 
preshift  examination  every  8  hours.  The 
effect  of  the  decision  was  to  reinstate 
the  portion  of  the  previous  standard  that 
requires  a  preshift  examination  to  be 
conducted  prior  to  the  beginning  of  any 
shift.  We  published  a  Federal  Register 
notice  on  June  30, 1997  (62  FR  35085) 
conforming  the  language  of  the  existing 
standard  to  the  Court's  order. 

On  July  14, 1998,  in  response  to  the 
Court's  National  Mining  Association 
decision,  we  published  a  proposed  rule 
addressing  the  existing  preshift 
examination  requirements  (63  FR 
38066).  Instead  of  requiring  a  preshift 
examination  at  the  beginning  of  each 
shift,  the  Agency  proposed  that  a 
preshift  examination  be  conducted  at  8- 
hour  intervals.  Specifically,  we 
proposed: 

§75.360    Preshift  examination  at  fixed 
intervals. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  a  certified  person 
designated  by  the  operator  shall  make  a 
preshift  examination  within  3  hours 
preceding  the  beginning  of  any  8-hour 
interval  during  which  any  person  is 
scheduled  to  work  or  travel  underground.  No 
person  other  than  certified  examiners  may 
enter  or  remain  in  any  underground  area 
unless  a  preshift  examination  has  been 
completed  for  the  established  8-hoiu'  interval. 
The  operator  shall  establish  8-hour  intervals 
of  time  subject  to  the  required  preshift 
examinations.  (63  FR  38071). 

In  the  preamble  to  the  proposed  rule,  we 
stated,  "MSHA  continues  to  believe  that 
it  is  necessary  to  address  the  issues 
surrounding  the  preshift  examination 
interval.  The  standard  musX  provide  for 
sufficient  protection,  be  clear  in  its 
recommendations,  and  be  properly 
implemented  to  ensure  safe  working 
conditions  in  undergroimd  coal  mines" 
(63  FR  38068). 

n.  Discussion  of  §  7S.360(aHl) 

The  final  rule  modifies  existing 
§  75.360ta)(l)  to  require  preshift 
examinations  at  fixed  8-hour  intervals. 
The  final  rule  is  substantively  identical 
to  the  proposed  rule.  The  word  "shall" 
is  changed  to  "must"  in  the  final  rule  in 
accordance  with  the  style  advocated  by 
the  (^resident's  Memorandum  on  Plain 
Language.  Existing  §  75.360(a)(1) 
provides: 

Except  as  provided  in  paragraph  (a)(2)  of 
this  section,  a  certified  person  designated  by 
the  operator  shall  make  a  preshift 
examination  within  3  hours  preceding  the 
beginning  of  any  shift  during  which  any 
person  is  scheduled  to  work  or  travel 
underground.  No  person  other  than  certified 
examiners  may  enter  or  remain  in  any 


imderground  area  unless  a  preshift 
examination  has  been  completed  for  the  shift. 

The  rule  replaces  the  word  "shift"  with 
the  phrase  "8-hour  interval".  In 
addition,  the  rule  adds  the  sentence, 
"The  operator  must  estabUsh  the  8-hour 
intervals  of  time  subject  to  the  required 
preshift  examinations."  The  final  rule 
advances  the  overall  safety  at 
undergroimd  coal  mines  and  does  not 
reduce  the  protection  afforded  by  the 
existing  standard. 

Considering  the  speed  at  which 
underground  conditions  can  change, 
preshift  examinations  are  necessary 
after  a  reasonable  but  defined  period  of 
time.  As  an  example,  methane,  an 
explosive  gas  naturally  occurring  in  coal 
mines,  conjmonly  builds  up  over  time, 
especially  in  newly  mined  areas. 
Methane-may  also  acciunulate  in  other 
areas,  such  as  where  water 
accumulation  interferes  with  mine 
ventilation.  A  preshift  examination 
should  resuh  in  the  detection  of  this 
explosive  gas,  if  present,  and  the  timely 
correction  of  the  condition  before  it 
reaches  a  hazardous  level.  Also,  the  roof 
and  ribs  tend  to  deteriorate  over  time 
throughout  the  mine,  including  outby 
entries  used  as  travelways  and  on  the 
sections  of  a  mine  where  miners  are 
assigned  to  work.  Roof  pressures  and 
subsequent  falls  can  damage  ventilation 
controls,  resulting  in  hazardous 
conditions.  Equipment  damaged  by  a 
roof  fall,  including  belt  haulage  systems 
or  trolley  wire  systems,  can  lead  to  mine 
fires  or  explosions.  A  preshift 
examination  provides  a  mechanism  to 
detect  these  developing  hazards. 

We  have  reviewed  the  history  of 
fatahties  that  have  occurred  at 
underground  coal  mines  since  1990  to 
determine  if  any  of  the  fetalities 
occiured  more  than  8  hours  after  the 
start  of  the  shift  and,  therefore,  may 
have  been  prevented  had  the  proposed 
rule  been  in  place.  We  placed  in  the 
rulemaking  record  32  fetal  accident 
reports  of  MSHA  investigations 
conducted  since  1990.  In  each  report  the 
accident  was  identified  as  occurring 
more  than  8  hours  into  the  shift.  At  least 
6  of  the  reports,  representing  7  fatalities, 
address  instances  where  an  additional 
preshift  examination  might  have 
identified  the  hazards  that  resiilted  in 
the  fatalities  and  allowed  an 
opportunity  for  corrective  action.  The 
accidents  are:  Linda  Enterprise,  Inc., 
*31-A  mine,  March  23, 1990, 1  fatality; 
Miller  Branch  Enterprises,  Inc.,  No.  1 
mine,  December  4, 1991, 1  fatality; 
M.A.G.  Incorporated,  Alloy  Deep  Mine 
i2,  October  2, 1993, 1  fatahty;  Day 
Branch  Coal  Co.,  Inc.,  No.  9  mine.  May 
11, 1994,  2  fatalities;  Waco  Limited 


Partnership  No.  1,  No.  2  mine, 
Deceijber  18, 1995, 1  fatality;  and  M&D 
Coal  C  }.,  Inc.,  No.  3  mine,  August  15; 
1996,!  i  fatality.  We  note  that  the  rule 
being  finalized  was  in  effect  between 
Jime  1996  and  July  1997.  However,  the 
rule  vvBs  not  being  followed  at  the  M&D 
No.  3|i^une  at  the  time  of  the  August  15, 
1996,  accident. 

The  final  rule  applies  to  all 
imdetground  coal  mines,  including 
those  ihat  operate  with  only  one  8-hour 
shift  per  day.  If  the  mine  uses  regular 
shifts  that  are  longer  than  8  hours  in 
lengths  the  preshift  examination  would 
coverl^  8-hour  interval;  an  additional 
examination  is  required  for  over  8 
hours.  The  rule  requires  three  preshift 
examinations  where  persons  are 
undeij^ound  for  more  than  16  hours  per 
day.  As  an  example,  at  a  uiinu  operating 
two  lOl-hour  shifts  per  day,  the  final  rule 
requires  three  examinations  per  day.  As 
with  ^e  existing  standard,  the  final  rule 
does  not  require  examinations  for 
designated  8-hour  periods  when  no  one 
enters  the  mine.  Also  consistent  with 
the  existing  standard,  no  one,  except 
other  jdesignated  preshift  examiners, 
may  ak^company  preshift  examiners 
during  an  examination  before  miners 
reent^  the  mine. 

Onc^  a  preshift  examination  has  been 
conducted,  an  additional  preshift 
examination  is  not  necessary  during  the 
8-hour,  interval  covered  by  the  preshift 
examination  simply  because  persons 
start  to  work  after  the  beginning  of  the 
normdJ  shift  start  time.  Under  ihe  final 
rule  pi^ons  can  enter  or  leave  the  mine, 
regardless  of  their  shift  schedule,  during 
any  established  8-hoiu'  period  for  which 
a  presihift  examination  has  been 
condii^ted.  However,  another  preshift 
examination  must  be  completed  prior  to 
ig  of  the  next  8-hour  interval 
bersons,  other  than  examiners, 
I  in  the  mine  during  the  next  8- 
iterval  or  are  scheduled  to  enter 
during  the  oncoming  interval. 
As  with  the  existing  standard,  no  person 
other  than  examiners  may  enter  any 
undeiiground  area  that  is  subject  to  a 
preshift  examination  prior  to  the 
compUtion  of  the  preshift  examination 
for  thii  area.  Also,  supplemental 
examilQations  continue  to  be  required 
imder  §  75.361  before  anyone  enters 
areas  bf  the  mine  that  have  not  had  a 
preshilt  examination.  In  accordance 
with  prior  practice,  miners  already 
workitilg  on  a  shift  for  which  a  preshift 
examination  has  been  completed  may 
remain  working  underground  during  the 
subsequent  preshift  examination  being 
conducted  for  the  oncoming  shift. 

We  recognize  that  the  final  rule  may 
cause  |9ome  of  the  mine  operators  to 
perfoiki  additional  examinations  that 


are  not  currently  required.  As  an 
example,  some  small  mines  operate  1 
shift  per  day.  Many  of  these  mines  plan 
to  work  8  hours  at  the  face.  Allowing  for 
travel  time  and  lunch,  the  mines  may 
work  a  single  8V2  or  9  hour  shift  on  a 
regular  basis.  Under  the  final  rule,  2 
preshift  examinations  are  required. 

In  the  preamble  to  the  proposed  rule, 
we  encouraged  all  parties  to  express 
their  views  fully  on  the  proposal  and 
submit  comments  on  the  proposed 
preshift  examination  rule.  Also,  we 
specifically  solicited  conmients  in  a 
number  of  areas,  such  as  whether 
excursions  should  be  permitted,  and  the 
safety  benefits  gained  by  requiring  a 
mine  that  operates  a  single  8V2  or  9  hour 
shift  per  day  to  conduct  2  preshift    - 
examinations. 

Wc  received  comments  ftnm  a  total  of 
4  commenters:  2  mining  associations,  1 
mining  company,  and  1  labor 
organization.  One  commenter  advocated 
MSHA's  approach  of  conducting  a 
preshift  examination  at  8-hour  intervals, 
stating  that  Congress  intended  preshift 
examinations  to  be  conducted  at  8-hour 
intervals,  that  it  is  essential  that  the 
requirements  for  preshift  examinations 
be  clear  and  imambiguous,  and  that  the 
issue  of  the  frequency  of  preshift 
examinations  is  vitally  important  for 
safety  and  health.  This  commenter 
opposed  any  excursions  beyond  the  8- 
hour  interval  except  for  life  threatening 
situations.  The  other  3  commenters 
stated  that  we  must  be  more  flexible  in 
our  approach  to  determining  preshift 
examination  intervals.  Two  commenters 
stated  that  mine  plans  should 
incorporate  preshift  examination 
requirements  specific  to  each  mine. 
Three  commenters  pointed  out  that 
because  of  State  laws,  there  are 
instances  where  additional  and 
unnecessary  preshift  examinations  are 
required.  These  conunenters  favored  a 
preshift  examination  that  covered  an 
entire  shift,  regardless  of  its  duration. 
Two  of  the  commenters  pointed  out  that 
technological  advances,  such  as  mine- 
wide  monitoring  systems  used  in  some 
mines,  have  made  mines  safer  than  they 
were  at  the  time  Congress  passed  the 
Mine  Act.  Two  commenters  stated  that 
many  examinations  occur  during  a  shift. 
Consequently,  these  commenters  felt 
that  preshift  examisations  that  lasted 
the  duration  of  the  shift,  whether  8, 10, 
or  12  hours,  shoidd  be  acceptable  in 
mines  using  technological  advances 
such  as  mine-wide  monitoring  systems. 

We  have  carefully  considered  each  of 
the  conmients  and  have  determined 
that,  with  minor  non-substantive 
changes,  it  is  appropriate  to  adopt  and 
publish  the  proposed  rule  as  the  final 
rule.  The  Agency  has  concluded  that. 


considering  the  speed  at  which  the 
underground  conditions  can  change, 
there  must  be  a  defined,  reasonable 
period  after  which  another  examination 
is  necessary.  The  history  of  fatalities  at 
underground  mines  since  1990 
demonstrates  that  as  many  as  7  lives 
could  have  been  saved  if  the  8  hour 
interval  rule  had  been  in  place.  As  one 
commenter  stated,  repeating  language 
from  the  preamble  to  the  proposed  rule: 

[tjhe  preshift  examination  is  a  critically 
important,  fundamental  safety  practice  in  the 
mining  industry.  It  has  historically  been  a 
primary  means  of  determining  the 
effectiveness  of  an  underground  coal  mining 
operation,  and  of  detecting  hazardous 
conditions  and  practices.  The  preshift 
examination  has  proven  to  be  particularly 
effective  because  it  provides  a  thorough 
safety  check  before  work  commenr»»s 
underground  on  the  shift  for  which  the 
examination  is  conducted.  A  preshift 
examination  can  detect  developing  hazards 
as  well  as  existing  hazards. 

The  preshift  examination  at  8-hour 
intervals  is  a  clear  and  easily 
understood  requirement  that  has  an 
historical  basis  in  legislative  history.  We 
are  not  persuaded  by  commenters  that, 
due  to  technological  improvements  in 
modem  mining  as  well  as  the  training 
that  modem  miners  receive,  there  is  a 
need  to  deviate  fi'om  the  frequency  of 
preshift  examinations  envisioned  by 
Congress.  The  fact  that  mines  may  be 
somewhat  safer  today  than  they  were  in 
the  past  does  not  change  the  fact  that 
the  hazards  still  exist.  Miners  and 
operators  must  be  vigilant  in  dealing 
with  methane  accumulation,  roof  and 
rib  deterioration  and  water 
acciunulation,  as  well  as  other  hazards. 
Progress  in  safety  due  to  modem  mining 
and  monitoring  systems  has  not 
lessened  the  need  for  preshift 
examinations  at  8-hoiir  intervals,  which 
we  believe  will  result  in  increased 
miner  safety.  As  we  have  noted 
previously,  we  have  identified  7 
fatalities  thai  might  have  been 
prevented  if  preshift  examinations  had 
occurred  at  8-hour  intervals. 
Technological  advances  that  enhance 
safety,  such  as  atmospheric  monitoring 
systems,  should  supplement  the  prope^ 
use  of  preshift  examinations  rather  than" 
change  the  ft^uency  of  the 
examination. 

Through  a  longstanding  practice,  we 
have  permitted  exciirsions  beyond  the 
normal  scheduled  shift  for  preshift 
examinations.  In  this  final  rule,  we  will 
permit  miners  to  stay  on  the  section  or 
in  the  work  area  for  up  to  an  additional 
15  minutes  beyond  an  8-hour  shift  to 
conclude  the  mining  cycle  at  an 
appropriate  point,  perform  mechanical 
repairs,  install  roof  support,  or  as  a 
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result  of  a  mantrip  delay.  We  will 
continue  to  interpret  the  final  rule  to 
allow  such  excursions.  One  conunenter 
addressed  this  issue.  The  conunenter  to 
the  proposed  rule  objected  to  any 
excursion  except  for  life-threatening 
situations.  The  conunenter  added  that, 
to  prevent  abuse,  if  other  excursions  are 
permitted,  the  rule  should  be  specific  in 
defining  the  circumstances  under  which 
excursions  are  permitted.  We  agree  with 
the  conunenter  that  an  excursion  for  a 
life-threatening  situation  does  not 
require  an  additional  preshift 
examination.  We  also  believe  that  there 
are  good  reasons  for  excursions  for  other 
circumstances:  a  machinery  breakdown 
which  requires  miners  to  walk  from  the 
mine,  or  a  roof  control  problem 
requiring  immediate  attention  before  the 
miners  leave  the  mine.  Some  flexibility 
is  appropriate  to  account  for 
unanticipated  circumstances.  We 
continue  to  believe  that  short  excursions 
of  up  to  15  minutes  should  be 
permitted.  Also,  an  infrequent  excursion 
of  up  to  30  minutes  is  acceptable  imder 
an  unanticipated  circumstance  such  as 
a  mechanical  breakdown.  WhUe,  by 
their  nature,  these  infrequent  excursions 
are  unpredictable,  we  expect  that 
excursions  would  be  necessary  on  the 
average  of  no  more  than  once  a  week. 

Two  commenters  recommended  that 
the  rule  should  provide  enoiigh 
flexibility  to  improve  safety  and  provide 
a  better  utilization  of  resources.  The 
commenters  gave  an  example  of  an 
operator  who  has  established  3-hour 
intervals  spaced  8  hours  apart  to 
preshift  examine  the  face  areas  of  the 
mine.  According  to  these  commenters, 
the  same  operator  at  the  same  mine 
should  be  able  to  examine  belts, 
travelways,  and  other  areas  during 
another,  different  series  of  3-hour 
intervals  spaced  8  hours  apart.  We  agree 
that  this  is  an  acceptable  flexible 
approach  that  does  not  diminish  safety, 
llie  final  rule  permits  this  approach. 
However,  we  note  that  after  an  idle 
period,  a  full  preshift  examination  must 
be  completed  before  miners  reenter  the 
area. 

We  received  2  conunents  which 
suggested  that  the  mine  ventilation  plan 
could  be  used  to  provide  for  flexibility 
in  schedxding  preshift  examinations, 
particidarly  in  cases  where  an 
inconsistency  might  exist  with  State 
requirements  for  examinations.  These 
commenters  favored  a  preshift 
examination  that  covered  an  entire  shift 
regardless  of  its  duration.  We  believe 
that  a  uniform  requirement  for  an 
examination  every  8  hours  best  serves 
the  piuposes  of  miner  safety  and  health. 
Use  of  the  plan  approval  process  to 
essentially  adopt  a  longer  preshift 


examination  interval  would  not  be 
appropriate. 

A  conunenter  pointed  out  that  the 
Pennsylvania  Bituminous  Coal  Mine 
Act  requires  a  preshift  examination  in  a 
gassy  mine  within  the  3  hours 
immediately  preceding  the  beginning  of 
a  coal-producing  shift.  The  conunenter 
stated  that  there  are  currently  2  mines 
in  Pennsylvania  that  work  2  shifts  of  12 
hours,  and  these  only  on  weekends. 
Considering  the  interaction  of  the 
MSHA  and  the  Pennsylvania  rules, 
these  mines  and  possibly  several  others 
in  Pennsylvania,  may  be  required  to 
conduct  4  preshift  examinations  instead 
of  the  3  examinations  otherwise 
conducted  during  a  24  hour  period.  We 
believe  that  the  requirement  for  preshift 
exaniinations  at  8  hour  intervals  is 
appropriate  and  do  not  believe  that  the 
hazardous  environment  in  underground 
coal  mines  allows  for  an  exemption  in 
this  case.  In  addition,  the  history  of 
fatalities  that  have  occiured  since  1990 
in  shifts  longer  than  8  hours  does  not 
support  a  preshift  examination  at  12 
hour  intervals. 

Another  conunenter  stated  that  the 
proposed  preshift  requirement  would 
adversely  impact  safety  by  requiring  the 
section  foreman,  supervising  a 
production  crew,  to  examine  outby 
areas  during  production  shifts  in  excess 
of  8  hours.  The  safety  of  the  production 
crew  at  the  fece  would  be  unmonitored 
during  this  time.  This  situation  might 
arise  in  a  1-shift  mine  with  a  single 
certified  person  onsite.  We  agree  that  in 
this  ciitnunstance,  having  the  foreman 
on  the  section  and  available  to  supervise 
the  production  crew  provides  a  safety 
benefit.  However,  we  also  believe  that 
an  examination  of  outby  areas  is 
necessary  to  assiue  that  any  hazardous 
conditions  are  identified  and  corrected 
in  a  timely  maimer.  When  an  additional 
preshift  examination  is  necessary,  the 
on-section  portion  of  the  examination 
can  be  conducted  concurrently  with  the 
on-shift  examination.  Any  certified 
person  designated  by  the  operator  may 
conduct  the  examination  of  the  outby 
areas  and  a  vehicle  can  be  used  to 
expedite  the  examination  and  to 
minimize  any  absence  from  the  section. 
Also,  in  such  a  cirounstance,  we  will 
accept  an  examination  of  outby  areas  by 
the  certified  person  during  egress  from 
the  mine  where  the  examiner  travels 
ahead  of  the  crew,  examining  while 
traveling.  If  a  hazard  is  encountered,  the 
examiner  must  be  able  to  stop  the  crew 
before  they  reach  the  hazard.  This 
approach  preserves  the  certified 
person's  presence  on  the  section  during 
the  work  period  and  provides  for  the 
outby  portion  of  the  examination  before 
miners  travel  through  the  area.  We  note 


that  this  is  only  applicable  before  an 
idle  period.  If  a  crew  is  scheduled  to 
enter  the  area,  a  preshift  examination 
must  be  completed  before  the  next  8- 
hour  interval  begins. 

For  accuracy,  we  are  changing  the 
title  of  §  75.360  from  "Preshift 
examination"  to  "Preshift  examination 
at  fixed  intervals."  The  text  of  the  final 
rule  and  the  preamble  discussion  of  the 
standard  continue  to  refer  to  the 
examination  as  the  "preshift 
examination."  Because  of  the  history  of 
the  term  and  the  widespread 
tmderstanding  in  the  industry  of  the 
safety  checks  required  by  a  preshift 
examination,  we  are  continuing  to  use 
the  term  "preshift  examination"  in  the 
body  of  the  standard  and  to  refer  to  the 
examination  as  the  preshift 
examination. 

m.  Paperworic  Reduction  Act 

This  final  rule  contains  an 
information  collection  requirement 
which  is  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
imder  the  Paperwork  Reduction  Act  of 
1995  (PRA  95).  It  is  identical  to  the 
information  collection  requirement  in 
our  proposed  rule.  We  did  not  receive 
any  comments  on  the  proposed 
information  collection  requirement. 
OMB  has  approved  the  information 
collection  requirement  and  assigned  to 
it  OMB  control  niunber  1219-0125.  The 
approval  expiration  date  is  October  31, 
2001. 

IV.  Executive  Order  12866  Regulatory 
Planning  and  Review 

Executive  Order  (EO)  12866  requires 
that  agencies  assess  both  the  costs  and 
benefits  of  intended  regulations.  We 
have  determined  that  this  rule  would 
not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy  and, 
therefore,  that  this  rulemaking  is  not  a 
significant  regulatory  action  for 
purposes  of  this  EO.  Although  the  final 
rule  applies  to  all  imderground  coal 
mines,  it  will  cause  127  imderground 
coal  mines  to  inciu  compliance  costs  (or 
approximately  13  percent  of  all 
undergroimd  coal  mines).  Of  the  127 
mines,  75  are  small  mines  (mines  with 
fewer  than  20  employees),  and  52  are 
large  mines  (mines  with  20  or  more 
employees).  The  total  estimated  annual 
compliance  cost  of  the  final  rule  is 
$2,218,731.  Small  and  large 
imderground  coal  mines  will  have 
annual  compliance  costs  of  $377,192 
and  $1,841,539,  respectively. 

The  total  1997  revenues  for  the 
underground  coal  mine  industry  are 
estimated  to  be  about  $7.6  billion.  The 
final  rule's  estimated  aimual  cost  is  less 
than  0.03  percent  of  annual  estimated 
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revenues  for  all  mines  (all  underground 
coal  Qiiines)  which  are  covered  by  the 
rule.  We  do  not  expect  this  rule  to  have 
a  sigqincant  economic  impact  on  the 
underground  coal  mining  industry. 

V.  Reg^latOI7  Flexibility  Act  and  SmaU 
Businl^  Regulatory  Enforcement 
FaimtsM  Act  (SBREFA) 

Undkr  SBREFA,  in  analyzing  the 
impan  of  a  final  rule  on  small  entities, 
MSHAj  must  use  the  Small  Business 
Administration  (SBA)  definition  for  a 
smallj^ntity  or,  after  consultation  with 
the  SBA  Office  of  Advocacy,  establish 
an  altonative  definition  for  the  mining 
industry  by  publishing  that  definition  in 
the  F^^ral  Register  for  notice  and 
comni#nt.  We  have  not  taken  such  an 
action  end,  therefore,  are  required  to  use 
the  S$A  definition.  MSHA  traditionally 
has  c0tisidered  small  mines  to  be  those 
with  Idwer  than  20  employees.  The  SBA 


<500 
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defines  a  small  mining  entity  as  an 
establishment  with  500  or  fewer 
employees  (13  CFR  121.201).  Ahnost  all 
imdergroimd  coal  mines  fall  into  this 
category.  For  these  small  undergroimd 
coal  mines,  as  defined  by  SBA,  we 
conducted  a  screening  analysis  by 
comparing  their  estimated  cost  of 
complying  with  the  final  rule  to  their 
estimated  revenues.  When  estimated 
compliance  costs  are  less  than  1  percent 
of  estimated  revenues,  we  believe  it  is 
generally  appropriate  to  conclude  that 
there  is  no  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  When  estimated  compliance 
costs  exceed  1  percent  of  estimated 
revenues,  it  tends  to  indicate  that 
further  analysis  may  be  warranted.  We 
estimate  compliance  costs  for  small 
underground  coal  mines  covered  imder 
this  rule  (using  the  SBA  definition)  to  be 
$2,182,721  and  their  revenues  to  be 


approximately  $6,916  billion  (as  shown 
on  Table  1).  Therefore,  the  costs  of 
complying  with  the  final  rule  for  small 
underground  coal  mines  are 
approximately  0.03  percent  of  their 
estimated  revenues. 

With  respect  to  this  final  rule,  126  of 
the  127  undergroimd  coal  mines  that 
will  incur  compliance  costs  fall  luider 
SBA's  definition.  When  the  126 
underground  coal  mines  that  are 
immediately  affected  by  this  rule  are 
separately  considered,  the  costs  of 
complying  with  the  final  rule  for  such 
mines  are  0.3  percent  of  their  revenues 
(as  shown  on  Table  2). 

In  either  case,  the  rule's  costs  as  a 
percentage  of  estimated  revenues  are 
well  below  the  1  percent  level. 
Accordingly,  we  certify  that  the  final 
rule  will  not  have  a  significant  impact 


on  a  substantial  number  of  small  entities 
(mines  with  500  or  fewer  employees). 


Table  1.— Estimated  Revenues  of  Underground  Coal  Mines  Covered  by  the  Rule 


Mine  size  (employees) 


T 


Number  of 
mines* 


968 


Average  produc- 
tion per  mine 

(tOfW)* 


-     398.221 
4,196.324 


Total  estimated 

revenues 

(in  millions)  *> 


$6,916 
684 


7.600 


'Soytees:  Based  on  MSHA's  database  and  MSHA's  CM441  Coal  Report  1997  cyde  1997/184. 

•"Tols  i  revenues  =  n  x  t  x  p,  wtiere  n  is  the  number  of  mines  in  ttiat  size  dass;  t  is  the  average  tons  of  cxial  produced  annually  by  a  mine  in 
thatw^  dass;  and  p  is  me  price  per  ton  of  coal.  The  1997  price  per  ton  of  coal  was  $18.1 1  (Source:  DOE/EIA  Annual  Energy  Review,  p.  203). 

Table  2.— Estimated  Revenues  for  Underground  Coal  Mines  Affected  by  the  Rule 


<  20 
>20fl| 


Tclil 


bTot^ 
size  da  is; 


Mine  size  (employees) 


<  500 


Number  of 
mir>es* 


51 


126 


Average  prcxJuc- 

tion  per  mine 

(tons)* 


33.304 
689.881 


Total  estimated 

revenues 

(in  millior«)i> 


$45 

637 


682 


'Ba$$6  on  MSHA's  CM441  Coal  Report  1997  cyde  1997/184. 

revenues  n  x  t  x  p,  where  n  is  the  number  of  mines  in  that  size  dass;  t  is  the  average  tons  of  coal  produced  annually  by  a  mine  in  that 
^;  and  p  is  the  price  per  ton  of  coal.  The  1997  price  per  ton  of  Coal  was  $18.1 1  (Source:  DOE/EIA  Annual  Energy  Review,  p.  203). 


VI.  Ej^tive  Order  12875  Enhancing 
the  Intergovernmental  Partnership;  and 
the  Uitunded  Mandates  Reform  Act  of 

1975    [: 

ExeUitive  Order  (EO)  12875  requires 
execunve  agencies  and  departments  to 
reduce  unfunded  mandates  on  State, 
local,  eind  tribal  governments;  to  consult 
with  t^se  governments  prior  to 
promiugation  of  any  unfunded  mandate; 
and  tq  develop  a  process  that  permits 
meanik^gful  and  timely  input  by  State, 
local,  |t$id  tribal  governments  in  the 
development  of  regulatory  proposals 
contaik  ing  a  significant  unfunded 
mandi  e.  EO  12875  also  requires 
execu^  ve  agencies  and  departments  to 


increase  flexibility  for  State,  local,  and 
tribal  governments  to  obtain  a  waiver 
from  Federal  statutory  or  regulatory 
requirements. 

We  offered  governments  an 
opportunity  to  provide  meaningful  and 
timely  input,  at  the  proposed  rule  stage, 
through  the  promulgation  of  the 
proposal  for  notice  and  comment.  No 
state,  local  government  or  tribal 
government  commented  or  requested  a 
waiver  of  regulatory  requirements. 

Much  of  the  Unfunded  Mandates 
Reform  Act  of  1995  is  designed  to  assist 
the  Congress  in  determining  whether  its 
actions  will  impose  costly  new 
mandates  on  State,  local,  and  tribal 
governments.  It  also  includes 


requirements  to  assist  Federal  agencies 
to  make  this  same  determination  with 
respect  to  regulatory  actions. 

We  have  determined  that,  for 
purposes  of  §  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  this  final 
rule  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
expenditiires  by  State,  local,  or  tribal 
governments  in  the  aggregate  of  more 
than  $100  million,  or  increased 
expenditures  by  the  private  sector  of 
more  than  $100  million.  Moreover,  we 
have  determined  that  for  piuposes  of 
§  203  of  that  Act,  this  final  rule  does  not 
significantly  or  uniquely  affect  these 
entities. 
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We  have  prepared  an  estimate  of  the 
cost  of  the  rule  in  our  submission  to 
OMB  for  approval  of  the  information 
collection  requirements  in  the  rule.  We 
will  furnish  a  copy  of  this  estimate  to 
you  upon  request.  A  summary  of  the 
cost  is  contained  in  the  preamble  to  this 
rule. 

Vn.  ExBcntive  Order  13045  Protection 
of  Quldren  frtmi  Envinnunental  Health 
Risks  and  Safety  Risks 

In  accordance  with  Executive  Order 
13045,  we  have  evaluated  the 
environmental  health  or  safety  effect  of 
the  rule  on  children.  We  have 
determined  that  the  rule  will  have  no 
effect  on  children. 

Vm.  Ezecntive  Orderl3084 
Consultation  and  Coordination  with 
Indian  IMbal  GoremflMnts 

We  certify  that  the  final  rule  does  not 
in^xue  sulwtantial  direct  compliance 
costs  on  Indian  tribal  governments. 
Further,  we  provided  the  public, 
including  Indian  tribal  governments 
which  operated  mines,  the  opportimity 
to  comment  during  the  proposed  rule's 
comment  period.  No  Indian  tribal 
government  applied  for  a  waiver  or 
commented  on  the  proposal 

DC  Ezacntive  Order  12612  Federalism 

Executive  Order  12612  requires  that 
agencies,  to  the  extent  possible,  refrain 
from  limiting  state  policy  options, 
consult  with  states  prior  to  taking  any 
action  which  would  restrict  state  policy 
cations,  and  take  such  actions  only 
when  thme  is  a  clear  constitutional 
authority  and  the  presence  of  a  problem 
of  a  national  scope.  Since  this  rule  does 
not  limit  state  policy  options,  it 
complies  with  the  principles  of 
federalism  and  with  Executive  Order 
12612. 

X.  Executive  Ordv  12630  Government 
Actions  and  interference  ¥fith 
CoBstitatiiMially  Protected  Property 
Rights 

This  rule  is  not  subject  to  Executive 
Order  12630  because  it  does  not  involve 
implementation  of  a  policy  with  taking 
implications. 

XL  Executive  Order  12988  Civil  Justice 
Refann 

The  Agency  has  reviewed  Executive 
Order  12988  and  determined  that  this 
rulemaking  will  not  imduly  burden  the 
Federal  court  system.  The  regulation  has 
been  written  to  so  as  to  provide  a  clear 
legal  standard  for  affected  conduct,  and 
has  been  reviewed  carefully  to  eliminate 
drafting  errors  and  ambiguities. 


List  of  Subjects 

30  CFR  Part  75 

Mine  safety  and  health,  underground 
coal  mining,  ventilation. 

Dated:  August  11. 1999. 
Marvin  W.  Nichob  Jr., 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

Accordingly,  30  CFR,  chapter  I,  is 
amended  as  follows: 

PART  75— MANDATORY  SAFETY 
STANDARDS-UNDERGROUND  COAL 
MINES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Anduwity:  30  U.S.C.  811. 

2.  In  subpart  D  of  Part  75.  the  section 
heading  of  §  75.360  and  paragraph  (a)(1) 
are  revised  to  read  as  follows: 

§75^60    Praahitt  examination  at  fixed 


(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  a  certified  person 
designated  by  the  operator  must  make  a 
preshift  examination  within  3  hours 
preceding  the  beginning  of  any  8-hour 
interval  during  which  any  p«son  is 
schedided  to  work  or  travel 
underground.  No  person  other  than 
certified  examiners  may  enter  or  remain 
in  any  underground  area  unless  a 
presMft  examination  has  been 
completed  for  the  established  &-hour 
interval.  The  opwator  must  establish  8- 
hour  intervals  of  time  subject  to  the 
required  preshift  examinations. 

(FR  Doc.  99-21448  Filed  8-18-99;  8:45  am) 

BMJJNa  CODE  4610-43-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  000-0143a:  Fm.-6420^] 

Approval  and  Promulgation  Of 
Imptomontallon  Plana;  California  Stalo 
Implamomatlon  Plan  Rovialona  for  Six 
CamOmla  Air  Pollution  Control 
DIatrlcta 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
California  State  Implementation  Plan 
(SIP)  which  concern  the  control  of 
particulate  matter  (PM)  emissions  from 
open  burning,  incinerator  burning,  and 
orchard  heater  sources  in  the  Kem 


County  Air  Pollution  Control  District 
(KCAPCD).  Northern  Sierra  Air  Quality 
Management  District  (NSAQMD),  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  (SJVUAPCD),  Siskiyou 
Coimty  Air  Pollution  Control  District 
(SCAPCD),  Tehama  County  Air 
Pollution  Control  District  (THCAPCD), 
and  Tuolumne  County  Air  Pollution 
Control  District  (TOCAPCD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally-approved  SIP. 
The  intended  effect  of  this  action  is  to 
regulate  emissions  of  PM  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA).  Thus, 
EPA  is  finalizing  the  approval  of  these 
rules  into  the  California  SIP  tinder 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards,  and  plan 
requirements  for  attainment  and 
nonattainment  areas. 
DATES:  This  rule  is  effective  on  October 
18, 1999  without  further  notice,  unless 
EPA  receives  relevant  adverse 
comments  by  September  20, 1999.  U 
EPA  receives  such  comments,  then  it 
will  publish  a  timely  withdrawal  in  the 
Fednal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
AOORESSCS:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  DC  office  listed  below.  Copies  of 
the  rules  and  EPA's  evaluation  report 
for  the  rules  are  available  for  public 
inspection  at  EPA's  Region  DC  office 
during  normal  business  hours.  Copies  of 
the  submitted  rules  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  DC,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105. 
Enviromnental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW. 

Washington,  DC  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
Kem  Cotmty  Air  Pollution  Control 

District,  2700  "M"  Street,  Suite  290, 

Bakersfield,  CA  93301. 
Northern  Sierra  Air  Quality 

Management  District,  540  Searles 

Avenue,  Nevada  City,  CA  95959. 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  1990  East 

Gettysburg  Street,  Fresno,  CA  93726. 
Siskiyou  County  Air  Pollution  Control 

District,  525  South  Foothill  Drive, 

Yreka,  CA  96097. 
Tehama  Coimty  Air  Pollution  Control 

District,  1760  Walnut  Street,  Red 

Bluff,  CA  96080. 
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Tuolunne  County  Air  Pollution  Control 
District,  2  South  Green  Street,  Sonora, 
CA  «370. 
FOR  nilfTHER  MFORMATION  CONTACT:  Al 
Peterseb,  Rulemaking  Office,  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105i  iTelephone:  (415)  744-1135. 
SUPPUMENTARY  INFORMATKm: 

I.  Applicability 

The  iibles  being  approved  into  the 
California  Applicable  SIP  are  listed 
below  with  the  date  that  they  were 
submi^ed  to  EPA  by  the  California  Air 
Resources  Board  (CARB): 

•  KqAPCD  Rule  416,  Open  Burning 
(submitted  on  October  18, 1996). 

•  KQAPCD  Rule  417,  A^cultural 
Burning  (submitted  on  October  18, 
1996).l| 

•  NSAQMD  Rules  302  to  312,  Open 
Bumiiig  (submitted  on  October  25, 
1991).!! 

•  SJjVUAPCD  Rule  4302,  Incinerator 
Bumi^(submitted  on  May  24, 1994). 

•  SJYUAPCD  Rule  4303,  Orchard 
Heateiis  (submitted  on  May  24, 1994). 

•  SCAPCD  Rule  4.3,  Non-Agricultxu«l 
Burning  (submitted  on  March  26, 1990). 

•  TffcAPCD  Rule  3.12,  WUdland 
Vegeta|don  Management  Burning 
(submitted  on  May  13, 1991). 

•  TqCAPCD  Rules  302  to  310,  Open 
Burniii^  (submitted  on  March  26, 1990). 


n.Bac 


Blind 


On  March  3, 1978,  EPA  promulgated 
a  list  anj  total  suspended  particulate 
(TSP)  nbnattainment  areas  imder  the 
provisions  of  the  1977  Clean  Air  Act, 
that  intruded  the  San  Joaquin  Valley  Air 
Basin  (43  FR  8964;  40  CFR  81.30^  On 
July  1,  1987  (52  FR  24672)  EPA  replaced 
the  T^  standards  with  new  PM 
standards  applying  only  to  PM  up  to  10 
microiu  in  diameter  (PM-10).>  Gta 

■  On  }\xh  18, 1997  EPA  promulgated  revised  and 
new  staqdards  for  PM-10  and  PM-2.5  (62  FR 
38651).  Tbe  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  iiilAmerican  Trucking  Assoc.,  Inc.,  et  al.  v. 
USEPA,  No.  97-1440  (May  14, 1999)  issued  an 
opinion  tl^at,  among  other  things,  vacated  the  new 
standardis  for  PM-10  that  were  published  on  July 
18, 1997  and  became  effective  September  16, 1997. 
Howevet.ithe  PM-10  standards  promulgated  on  July 
1, 1987  w^re  not  an  issue  in  this  litigation,  and  the 
Court's  aacision  does  not  affect  the  applicability  of 
those  sta^ards  in  this  area.  Codification  of  those 
standards  continue  to  be  recorded  at  40  CFR  50.6. 
In  the  notice  promulgating  the  new  PM-10 
standards,  the  EPA  Administrator  decided  that  the 
previous  f  M-10  standards  that  were  promulgated 
on  July  lj,|1987,  and  provisions  associated  with 
them,  w(^ttld  continue  to  apply  in  areas  subject  to 
the  1987;  PM-10  standards  until  certain  conditions 
specified  In  40  CFR  50.6(d)  are  met.  See  62  FR 
38701.  Epfi  has  not  taken  any  action  under  40  CFR 
S0,6(d)  ftt  this  area.  Today's  proposed  action 
relates  ouy  to  the  CAA  requirements  concerning 
the  PM-^O  standards  as  originally  promulgated  in 
1987. 


November  15, 1990,  amendments  to  the 
1977  CAA  were  enacted  (Pub.  L.  101- 
549, 104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q].  On  the  date  of 
enactment  of  the  1990  CAA 
Amendments,  PM-10  areas  meeting  the 
qualifications  of  section  107(d)(4)(B)  of 
the  Act  were  designated  nonattainment 
by  operation  of  law  and  classified  as 
moderate  or  serious  pursuant  to  section 
188(a).  Nevada  County,  Pltunas  County, 
and  Sierra  County  (all  of  which  now 
comprise  NSAQMD),  Siskiyou  County, 
Tehama  Coimty,  and  Tuolumne  County 
were  designated  unclassifiable  for  PM- 
10.  The  present  KCAPCD  includes  a  part 
of  Kern  County,  which  was  designated 
unclassifiable  for  PM-10,  and  a  part  of 
Searles  Valley,  which  was  classified  and 
designated  moderate  nonattainment  for 
PM-IO.  On  February  8,  1333,  EPA 
classified  four  nonattainment  areas  as 
serious,  including  the  San  Joaquin 
Valley  Planning  Area,  which  now 
comprises  the  SJVUAPCD. 

Section  189(a)  of  the  CAA  requires 
PM-10  moderate  nonattainment  areas  to 
adopt  reasonably  available  control 
measures  (RACM),  including  reasonably 
available  control  technology  (RACT)  for 
stationary  sources  of  PM-10.  Section 
189(b)  of  the  CAA  requires  PM-10 
serious  nonattainment  areas  to  adopt 
best  available  control  measures  (BACM) 
for  significant  sources  of  PM-10, 
including  best  available  control 
technolcey  (BACT). 

KCAPCD  must  adopt  RACM  due  to 
including  the  Searles  Valley  Planning 
Area  PM-^10  moderate  non-attainment 
area.  However,  the  "PM-10  SIP  for  the 
Searles  Valley  Planning  Area",  pg  in.6, 
November  1991,  shows  that  the  PM-10 
Emissions  Inventory  is  zero  for  waste 
(open)  binning.  Therefore,  adopting 
RACM  would  not  decrease  emissions, 
and  KCAPCD  will  not  be  evaluated  by 
RACIM  requirements. 

SJVUAPCD  must  at  a  minimum  meet 
the  requirements  of  RACM;  SJVUAPCD 
must  also  meet  the  requirements  of 
BACM.  However,  EPA  is  deferring 
decision  on  the  specific  BACM 
requirements  until  EPA  acts  on 
SJVUAPCD's  BACM  plan  at  a  later  date. 

In  response  to  section  110(a)  and  Part 
D  of  the  Act,  the  State  of  California 
submitted  many  PM-10  rules  for 
incorporation  into  the  California  SIP, 
including  the  rules  being  acted  on  in 
this  document.  This  document 
addresses  EPA's  direct-final  action  for 
the  followi^: 

•  KCAPCD  Rule  416,  Open  Burning. 

This  rule  was  amended  oy  the 
KCAPCD  on  July  11, 1996,  submitted  by 
the  CARB  for  incorporation  into  the 
California  SIP  on  October  18, 1996,  and 
found  to  be  complete  on  December  19, 


1996,  pinsuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51  appendix  V  ^  and  is  being  finalizisd 
for  approval  into  the  SIP. 

•  KCAPCD  Rule  417,  Agricultural 
Burning. 

This  rule  was  amended  by  the 
KCAPCD  on  July  11, 1996.  submitted  by 
the  CARB  for  incorporation  into  the 
California  SIP  on  October  18, 1996,  and 
found  to  be  complete  on  December  19, 
1996. 

•  NSAQMD  Rule  302,  Prohibited 
Open  Burning. 

•  NSAQMD  Rule  303,  Allowed  Open 
Burning. 

•  NSAQMD  Rule  304,  Agricultural 
Burning. 

•  NSAQMD  Rule  305,  Range 
Improvement  Burning. 

•  NSAQMD  Rule  306,  Forest 
Management  Burning. 

•  NSAQMD  Rule  307,  Wildlands 
Vegetation  Management  Burning. 

•  NSAQMD  Rule  308,  Land 
Development  Clearing. 

•  NSAQMD  Rule  309,  Ditch,  Road 
and  Right-of-FyWay  Maintenance. 

•  NSAQMD  Rule  310,  Hazard 
Reduction. 

•  NSAQMD  Rule  311,  Residential 
Maintenance. 

•  NSAQMD  Rule  312,  Burning 
Permits. 

These  rules  were  adopted  by  the 
NSAQMD  on  November  10, 1988. 
submitted  by  the  CARB  for 
incorporation  into  the  California  SIP  on 
October  25, 1991,  and  found  to  be 
complete  on  December  18. 1991. 

•  SJVUAPCD  Rule  4302,  Incinerator 
Burning.  This  rule  was  initially  adopted 
by  the  SJVUAPCD  on  May  21. 1992, 
amended  by  the  SJVUAP(33  on 
December  16. 1993.  submitted  by  the 
CARB  for  incorporation  into  the 
California  SIP  on  May  24. 1994.  and 
foimd  to  be  complete  on  July  14. 1994. 

•  SJVUAPCD  Rule  4303.  Orchard 
Heaters.  This  rule  was  initially  adopted 
by  the  SJVUAPCD  on  May  21. 1992. 
amended  by  the  SJVUAPCD  on 
December  16. 1993.  submitted  by  the 
CARB  for  incorporation  into  the 
California  SIP  on  May  24. 1994,  and 
foimd  to  be  complete  on  July  14. 1994. 

•  SCAPCD  Rule  4.3.  Non-Agricultinal 
Burning.  This  rule  was  initially  adopted 
by  the  SCAPCD  on  October  26. 1971. 
amended  by  the  SCAPCD  on  January  24, 
1989,  submitted  by  the  CARB  for 
incorporation  into  the  California  SIP  on 
March  26.  1990,  and  found  to  be 
complete  on  Jime  20,  1990. 


^  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and.  pursuant  to 
section  1 10(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 
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•  THCAPCX)  Rule  3.12,  Wildland 
Vegetation  Management  Burning.  This 
rule  was  initially  adopted  by  the 
THCAPCD  on  August  4, 1987,  amended 
by  the  THCAPCD  on  April  25, 1989. 
submitted  by  the  CARB  for 
incorporation  into  the  California  SOP  on 
May  13, 1991,  and  found  to  be  complete 
on  July  10, 1991. 

•  TOCAPCD  Rule  302,  Burning 
Requirements. 

•  TOCAPCD  Rule  303,  Bum  or  No- 
Bum  Day. 

•  TOCAPCD  Rule  304,  Burning 
Management  Requirements. 

•  TOCAPCD  Rule  305,  Minimum 
Drying  Times. 

•  TOCAPCD  Rule  306.  Agricultural 
Burning. 

•  TOCAPCD  Rule  307.  Wildland 
Vegetation  Management. 

•  TOCAPCD  Rule  308.  Forest 
■ManagonenL 

•  TOCAPCD  Rule  309,  Range 
Improvement. 

•  TOCAPCD  Rule  310,  Miscellaneous 
Buming. 

These  rules  were  adopted  by  the 
TOCAPCD  on  November  22, 1988, 
submitted  by  the  CARB  for 
incorporation  into  the  California  SIP  on 
March  26, 1990,  and  foimd  to  be 
complete  on  Jime  20, 1990. 

PM  emissions  can  harm  human  health 
and  the  environment.  These  rules  were 
adopted  as  part  of  KCAPCD,  NSAQMD. 
SJVUAPCD,  SCAPCD,  THCAPCD,  and 
TOCAPCD  efforts  to  maintain  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  PM-10.  The  following  is 
EPA's  evaluation  and  final  action  for 
these  rules. 

m.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
PM-10  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Reqiiirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  EPA  must  also 
ensure  that  rules  are  enforceable  and 
strengthen  or  maintain  the  SIP's  control 
strategy. 

The  statutory  provisions  relating  to 
RACM/RACT  and  BACM/BACT  are 
discussed  in  EPA's  "G«ieral  Preamble", 
which  give  the  Agency's  preliminary 
views  on  how  EPA  intends  to  act  on 
SIPs  submitted  under  Title  I  of  the  CAA. 
See  57  FR  13498  (April  16, 1992),  57  FR 
18070  (April  28, 1992)  and  59  FR  41998 
(August  16, 1994).  In  this  rulemaking 
action,  EPA  is  applying  these  policies  to 
this  submittal,  taking  into  consideration 
the  specific  factual  issues  presented. 

EPA  previously  reviewed  rules  from 
KCAPCD.  NSAQMD.  SJVUAPCD. 


SCAPCD.  THCAPCD,  and  TOCAPCD 
and  incorporated  them  into  the 
federally-approved  SIP  pursuant  to 
section  110(k){3)  of  the  CAA. 

On  September  22, 1972  EPA  approved 
KCAPCD  Rule  416,  Open  Buming,  into 
the  SIP,  and  on  September  22, 1972  and 
on  March  22, 1978,  EPA  approved  parts 
of  KCAPCD  Rule  417,  Exceptions,  into 
the  SIP.  Submitted  KCAPCD  Rule  416, 
Open  Buming,  combines  and  replaces 
these  two  SIP-approved  rules  and 
strengthens  the  rule  by  adding 
reqiurements  for  an  extensive  bum  plan 
and  a  modeling  study  to  limit  health 
risk  for  open  buming/open  detonation 
activities.  Submitted  Rule  416  regulates 
PM-10  emissions  from  open  buming 
activities  other  than  agricultural 
buming.  An  earlier  submittal  of  Rule 
417,  Exceptions  (to  Rule  416),  on  which 
no  action  was  taken,  was  amended  on 
August  22, 1989,  and  submitted  to  EPA 
on  September  14, 1992.  While  EPA  can 
only  act  on  the  most  recently  submitted 
version,  EPA  reviewed  relevant 
materials  associated  with  this 
superseded  earlier  version. 

On  July  6, 1982,  EPA  approved 
KCAPCD  Rule  417.1,  Agricultural 
Buming,  into  the  SIP.  Submitted 
KCAPCD  Rule  417,  Agricultural 
Biuning,  replaces  the  SIP-approved  nde. 
Submitted  Rule  417  provides  for  the 
buming  of  Tumbleweeds  and  Star 
Thistle  according  to  present  policy.  A 
section  on  rice  straw  buming,  not 
applicable  to  the  desert  region,  is 
deleted.  Ride  417  is  at  least  as  stringent 
as  the  SIP-approved  rule.  There  are  no 
superseded  submittals  of  Rule  417  on 
which  EPA  has  not  acted. 

On  various  dates,  EPA  approved  into 
the  SIP  versions  of  submitted  NSAQMD 
Rules  302  to  312  from  the  three 
individual  counties  comprising  the 
NSAQMD.  Nevada  County  Rules  301  to 
303  and  316  to  318  were  approved  on 
June  14, 1978  and  Rules  320  and.321 
were  approved  on  September  14, 1978. 
Plumas  Coimty  Rules  301  to  303,  306  to 
310,  and  312  were  approved  on  April 
23, 1982.  Sierra  County  Rules  301  and 
302.  306  to  310.  and  312  were  approved 
on  April  23. 1982.  Submitted  NSAQMD 
Rides  302  to  312,  replace  these  previous 
SEP-approved  mles  and  include  the 
following  significant  changes: 

•  Biuning  activities,  that  were 
previously  allowed  on  No-Bum  Days, 
are  now  prohibited  on  No-Bum  Days 
and  include:  Abatement  of  fire  hazards, 
instruction  of  employees  in  fire-fighting, 
agricultural  waste  buming  above  3,000 
feet  elevation,  and  residential 
maintenance  biuning. 

•  Buming  activities  that  are  now 
allowed  on  No-Bum  Days,  include: 


Cooking  for  humans  and  buming  empty 
pesticide  sacks  in  the  field. 

On  balance,  the  rules  are  at  least  as 
stringent  with  respect  to  activities 
allowed  on  No-Bum  Days.  There  are  no 
superseded  submittals  of  NSAQMD 
open  buming  rules  on  which  EPA  has 
not  acted. 

On  October  23, 1989,  EPA  approved 
into  the  SIP  a  version  of  Rule  4.3,  Non- 
Agricultural  Buming.  Submitted 
SCAPCD  Rule  4.3,  Non-Agricultural 
Buming,  replaces  the  SIP-approved 
version  of  the  rule.  The  rule  is 
strengthened  by  requiring  that  the 
allowance  to  bum  on  a  No-Bum  Day  for 
cooking  of  food  and  for  recreational 
purposes  be  carried  out  only  with 
"approved  combustibles".  'There  are  no 
superseded  submittals  of  SCAPCD  open 
bui'uiag  rules  on  which  EPA  has  not 
acted. 

On  various  dates,  EPA  approved  into 
the  SIP  versions  of  submitted 
SJVUAPCD  Rule  4302  bom  the  eight 
individual  counties  comprising  the 
SJVUAPCD  as  follows:  Fresno  County 
Rule  417,  approved  on  August  22, 1977; 
Kern  County  Rule  418,  approved  on 
September  22, 1972;  Kings  County  Rule 
418,  approved  on  August  4, 1978; 
Madera  County  Rule  423,  approved  on 
November  18, 1993;  Merced  County 
Rule  417,  approved  on  September  22, 
1972;  San  Joaquin  County  Rule  417, 
approved  on  August  22, 1977; 
Stanislaus  County  Rule  417,  approved 
on  September  22, 1972;  and  Tulare 
Coim^  Rule  418,  approved  on 
September  22, 1972.  The  submitted 
SJVUAPCD  Rule  4302  replaces  all  of 
these  previous  SIP-approved  rules.  Rule 
4302  is  equally  as  stringent  as  the  rules 
of  th Aight  counties  and  equally  as 
stringent  as  the  rules  of  six  other 
California  air  pollution  control  districts. 
Rule  4302  is  determined  to  meet  the 
requirements  of  RACM.  There  are  no 
superseded  submittals  of  SJVUAPCD 
incinerator  burning  rules  on  which  EPA 
has  not  acted. 

On  various  dates,  EPA  approved  into 
the  SIP  versions  of  submitted 
SJVUAPCD  Rule  4303  from  the  eight 
individual  counties  comprising  the 
SJVUAPCD  as  follows:  Fresno  County 
Rule  420,  approved  on  September  22, 
1972;  Kem  County  Rule  421.  approved 
on  September  22. 1972;  Kings  County 
Rule  421,  approved  on  August  4, 1978; 
Madera  County  Rule  425,  approved  on 
April  16, 1991;  Merced  County  Rule 
420,  approved  on  September  22, 1972; 
San  Joaquin  County  Rule  420,  approved 
on  August  22, 1977;  Stanislaus  County 
Rule  420,  approved  on  September  22, 
1972;  and  Tulare  County  Rule  421, 
approved  on  September  21, 1977.  The 
submitted  SJVUAPCD  Rule  4303 
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replaceis|  these  previous  SIP-approved 
rules.  F^mlo  4303  is  equally  as  stringent 
as  the  rJUles  of  the  eight  counties  and 
equallyi  ks  stringent  as  the  rules  of  six 
other  Cnifomia  air  pollution  control 
district^  Rule  4303  is  determined  to 
meet  the  requirements  of  RACM.  There 
are  no  superseded  submittals  of 
SJVUi.PjCD  orchard  heater  rules  on 
which  P'A  has  not  acted. 

On  Aji^ril  17, 1989,  EPA  approved  into 
the  SIP  a  version  of  THCAPCD  Rvde 
3.12,  Wildland  Vegetation  Management 
Bumingi  Submitted  THCAPCD  Rule 
3.12,  Wildland  Vegetation  Management 
Bumingi  replaces  Uie  SIP-approved  rule. 
The  nua  is  strengthened  by  requiring - 
that  vegf  tation  be  in  a  condition  to 
facilitate  combustion  and  minimize 
smoke  emission.  There  are  no 
superseded  submittals  of  THCAPCD 
open  biiiiiiing  rules  on  which  EPA  has 
not  actM. 

On  Miy  27, 1982,  EPA  approved  into 
the  SIP  Kules  301  to  319.  On  November 
22, 1988.  the  TOCAPCD  replaced  or 
deleted!  the  SIP-approved  Rules  301  to 
319.  Si^mitted  TOCAPCD  Rules  301  to 
310,  replace  these  rules.  The  rules  are 
strengthened  by  the  following  changes: 

•  Requirements  for  providing  48-hour 
and  72-||our  bum  advisories  are  added. 

•  Re^^irements  for  regulating  forest 
manag^ent  burning,  range 
improvnnent  burning,  and  wildland 
vegetatjiin  management  burning  are 
added.  |  < 

•  Th0|  allowance  to  bum  on  No-Bum 
Days  foil  agricultural  waste  above  3,000 
feet  elevation  and  for  agricultural 
burning  above  6,000  feet  elevation  are 
eliminaAed. 

Ther^iare  no  superseded  submittals  of 
open  burning  rules  on  which 
EPA  haki  not  acted.  EPA  is  not  acting  on 
TOCAflCD  Rule  301,  Compliance, 
submitted  on  March  26, 1990,  because 
it  is  not  appropriate  for  the  SIP. 

EPA  has  ev^uated  the  submitted 
rules  aii^  has  determined  that,  except 
for  TOCtAPCD  Rule  301 ,  they  are 
consisttot  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
the  follftwing  rules  are  being  approved 
under  slekition  110(k)(3)  of  the  CAA  as 
meeting  [the  requirements  of  section 
110(a)^dpartD: 

•  KCJiiPCD  Rule  416,  Open  Burning 
(submittbd  on  October  18, 1996). 

•  KCAPCD  Rule  417.  Agricultural 
Burning  i(submitted  on  October  18, 
1996). 

^QMD  Rules  302  to  312 
1  on  October  25. 1991): 

^QMD  Rule  302.  Prohibited 
ling. 

LQMD  Rule  303.  Allowed  Open 


•  NSAQMD  Rule  304,  Agricultural 
Burning. 

•  NSAQMD  Rule  305.  Range 
Improvement  Binning. 

•  NSAQMD  Rule  306,  Forest 
Management  Burning. 

•  NSAQMD  Rule  307,  Wildlands 
Vegetation  Msmagement  Burning. 

•  NSAQMD  Rule  308,  Land 
Development  Clearing. 

•  NSAQMD  Rule  309,  Ditch,  Road 
and  Right-of-Way  Maintenance. 

•  NSAQMD  Rule  310,  Hazard 
Reduction. 

•  NSAQMD  Rule  311,  Residential 
Maintenance. 

•  NSAQMD  Rule  312,  Biuning 
Permits. 

•  SJVUAPCD  Rule  4302,  Incinerator 
Burning  (submitted  on  May  24, 1994). 

•  SJVUAPCD  Rule  4303.  Orchard 
Heaters  (submitted  on  May  24, 1994). 

•  SKCAPCD  Rule  4.3,  Non- 
Agricultural  Biuning  (submitted  on 
March  26, 1990). 

•  THCAPCD  Rule  3.12,  Wildland 
Vegetation  Management  Burning 
(submitted  on  May  13, 1991). 

TOCAPCD  Rules  302  to  310 
(submitted  on  March  26, 1990): 

•  TOCAPCD  Rule  302,  Bumii^ 
Requirements. 

•  TOCAPCD  Rule  303,  Bum  or  No- 
Biun  Day. 

•  TOCAPCD  Rule  304,  Burning 
Management  Requirements. 

•  TOCAPCD  Rule  305,  Minimum 
Drying  Times. 

•  TOCAPCD  Rule  306,  Agricultural 
Burning. 

•  TOCAPCD  Rule  307,  Wildland 
Vegetation  Management. 

•  TOCAPCD  Rule  308,  Forest 
Management. 

•  TOCAPCD  Rule  309,  Range 
Improvement. 

•  TOCAPCD  Rule  310.  Miscellaneous 
Burning. 

EPA  is  approving  the  replacement  or 
deletion  of  the  cited  SIP-approved  mles. 
A  more  detailed  evaluation  can  be 
foimd  in  EPA's  evaluation  reports  for 
the  submitted,  deleted,  or  replaced 
rules. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  Uiat  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  October 
18. 1999  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  September  20. 1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 


withdrawal  informing  the  public  that 
the  mle  will  not  take  effect.  AU  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  October  18, 1999  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OKffl)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875. 
Enhancing  th^  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  goverrunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  natiire  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
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environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considoed  by  the  Agency. 

This  rule  is  not  subject  to  E.0. 13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  ExecuGve  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  ccHnmunities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  B*A  to  provide  to  the  Office  of 
Mmagement  and  Budget,  in  a  separately 
ident&ed  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA 's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  oJF  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
final  rule  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biudensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
inopactedl  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  wiU  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  18, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Reportihg  and 
recordkeeping  requirements. 

Dated:  July  30, 1999. 
David  P.  Howekamp, 

Acting  Regional  Administrator,  Region  DC. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F-Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(179)(i)(E)(J)  and 
(G)(2),  (c)(184)  introductory  text,  (i)(D) 
introductory  text  and  (F)(2), 
(c)(186)(i)(F),  (c)(197)(i)(C)(3).  and 
(c)(241)(i)(D)  to  read  as  follows: 

SS2.220    MantNicationofptan. 

(c)*  •  • 

(179)*  *  * 

(i)* 

(E)* 

(3)  Rule  4.3,  adopted  on  January  24, 
1989. 

(G)*  *  • 

(2)  Rules  302  to  310,  adopted  on 
November  22, 1988. 
•        *        *        *        • 

(184)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 


*  * 
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on  May  ni3, 1991.  by  the  Governor's 
designee] 

(i)*  If* 

(D)  Sea  Diego  County  Air  Pollution 
Control  pistrict. 

(F)' 

(2)  Ru^^  3.12.  adopted  on  April  25, 
1989. 

*  « 

(186)  f 
(i)* 

(F)  Ndijthem  Sierra  Air  Pollution 
Control  district. 

(2)  Rul^s  302  to  312.  adopted  on 
Novemb|4r  10, 1988. 

*  * 

(197) 
(i)*  " 
(C)  • 

(3)  Rulfes  4302  and  4303,  adopted  on 
May  21. 1992  and  amended  on 
December  16. 1993. 


*  * 

* 


(241)  > 

(i)*  ' 

(D)  Kqip  County  Air  Pollution  Control 
District. 

(1)  Rul0s  416  and  417.  adopted  on 
April  18J.  1972  and  amended  on  July  11, 
1996. 

[FR  Doc.  bl»-21164  Filed  8-18-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCt 

40  CFR  F^rt  52 

[CA  12fr^i63a;  FRL-6419-9] 

Approvif  and  Promulgation  of 
ImptomMitation  Plans;  California  State 
ImplaniMrtation  Plan  Revision;  South 
Coast  Al^Quailty  Management  District; 
VsnturaiCounty  Air  Pollution  Control 
District;!  Ik^e  Desert  Air  Quality 
Manageniient  District 


AGENCY:!  (Invironmental  Protection 

Agency  to»A). 

ACTION:  Direct  final  rule. 


SUMMARtl  EPA  is  taking  direct  final 
action  oit  revisions  to  the  California 
State  Implementation  Plan.  The 
revision^  I  concern  rules  from  the  South 
Coast  AibQuality  Management  District 
(SCAQ^lt)),  Ventura  Coimty  Air 
Pollution  Control  District  (VCAPCD), 
and  Mojbve  Desert  Air  Quality 
Management  District  (MDAQMD).  This 
approval  action  will  incorporate  two 
rules  intn  the  federally  approved  SIP 
and  remb  ve  two  rules  bom  the  SIP.  The 
intendec^  effect  of  approving  these  rules 
is  to  regu  ate  emissions  of  volatile 


organic  compoxmds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
{CAA  or  the  Act).  The  two  rules  control 
VOC  emissions  from  storage  tank 
cleaning  and  degassing  operations  and 
from  components  at  crude  oil  and 
natural  gas  production  and  processing 
facilities.  The  two  rules  to  he  removed 
control  VOC  emissions  from  pumps, 
compressors,  and  relief  valves.  Thus. 
EPA  is  finalizing  the  approval  of  these 
revisions  of  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  rule  is  effective  on  October 
18. 1999  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
September  20. 1999.  If  EPA  receives 
such  comment,  it  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rules  and  EPA's  evaluation  report 
for  each  rule  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rules  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco.  CA 

94105 
Environmental  Protection  Agency.  Air 

Docket  (6102).  401  "M"  Street.  SW. 

Washington,  DC  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive. 

Diamond  Bar.  CA  91765-4182. 
Ventvu-a  Coimty  Air  Pollution  Control 

District.  702  Coimty  Square  Drive. 

Ventma,  CA  93003. 
Mojave  Desert  Air  Quality  Management 

District,  15428  Civic  Drive,  Suite  200, 

Victorville,  CA  92392-2383. 
FOR  FURTHER  INFORMATION  CONTACT:  Max 
Fantillo.  Rulemaking  Office.  AIR-4.  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
Telephone:  (415)  744-1183. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  SCAQMD's  Rule 
1149,  Storage  Tank  Cleaning  and 


Degassing  and  VCAPCD's  Rule  74.10, 
Components  at  Crude  Oil  and  Natural 
Gas  Production  and  Processing 
Facilities.  The  rules  being  removed  bom 
the  SIP  are  MDAQMD's  Rule  466, 
Pumps  and  Compressors  and  Rule  467, 
Safety  Pressiu«  Relief  Valves.  These 
rules  were  submitted  by  the  California 
Air  Resources  Board  (CARB)  to  EPA  on 
October  13. 1995  (Rule  1149),  June  23, 
1998  (Rule  74.10).  and  November  30, 
1994  (Rules  466  and  467). 

n.  Background    - 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
luider  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the  Los 
Angeles-South  Coast  Air  Basin,  the 
Ventm-a  County  area,  and  the  South 
Desert  Air  Basin  managed  by 
MDAQMD.  43  FR  8964,  40  CFR  81.305. 
On  May  26, 1988,  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act,  that 
the  above  districts'  portions  of  the 
California  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  PubUc  Law  101-549, 104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  aunended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
desif^ated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  1 72(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Los  Angeles-South  Coast  Air 
Basin  is  classified  as  extreme;  the 
Ventura  County  area  and  the  Southeast 
Desert  Air  Basin  managed  by  MDAQMD 


'  Among  other  things,  the  pre-amendment 
guidance  consists  oT  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24,  1987): 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24,  1987  Federal  Register 
document"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 
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are  classified  as  severe;  ^  therefore,  these 
areas  were  subject  to  the  RACT  fix-up 
requirement  and  the  May  15. 1991 
deadline. 

The  State  of  California  submitted 
many  RACT  rules  for  incorporation  into 
its  SIP  on  November  30, 1994,  October 
13, 1995.  and  June  23, 1998,  including 
the  rules  being  acted  on  in  this 
document.  This  document  addresses 
EPA's  direct-final  action  for  SCAQMD'S 
Rule  1 149,  Storage  Tank  Cleaning  and 
Degassing,  and  VCAPCD's  Rule  74.10. 
Components  at  Crude  Oil  and  Natural 
Gas  Production  and  Processing 
Facilities.  SCAQMD  adopted  Rule  1149 
on  July  14, 1995  and  VCAPCD  amended 
Rule  74.10  on  March  10, 1998.  These 
submitted  rules  were  found  to  be 
complete  on  November  28, 1995  and 
August  25, 1998  respectively  pursuant 
to  EPA's  completeness  criteria  that  are 
set  forth  in  40  CFR  part  51,  ^pendix  V  > 
and  are  being  finalized  for  approval  into 
the  SIP.  This  document  also  addresses 
the  State  of  California's  request  that 
MDAQMD's  Rule  466.  Pumps  and 
Compressors,  and  Ride  467,  Safety 
Pressure  Relief  Valves,  be.removed  from 
the  SIP. 

Rule  1149  controls  VOC  emissions 
from  the  cleaning  and  degassing  of 
stationary  tanks,  reservoirs,  or  other 
containers;  Rule  74.10  sets  requirements 
for  controls  fugitive  VOC  emissions 
from  crude  oil  and  natural  gas 
production  and  processing  £acilities; 
rescinded  Rules  466  and  467  control 
VOC  emissions  from  pumps, 
compressors,  and  pressure  relief  valves 
used  in  oil  and  gas  production  and 
processing  facilities.  VOCs  contribute  to 
the  production  of  ground  level  ozone 
and  smog.  These  rules  were  originally 
adopted  as  part  of  SCAQMD's, 
VCAPCD's,  and  MDAQMD's  effort  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  final  action  for  these 
rules. 

m.  EPA  Evalmition  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 


2  The  Los  Angeles-South  Coast  Air  Basin,  Ventura 
County  area,  and  the  Southeast  Desert  Air  Basin 
managed  by  MDAQMO  retained  their  designations 
of  nonattainment  and  were  classified  by  operation 
of  law  pursuant  to  sections  107(d)  and  181(a)  upon 
the  date  of  enactment  of  the  CAA.  See  56  FR  56694 
(November  6,  1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
soiuces  of  VOC  emissions.  This 
requirement  was  carried  forth  fium  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  doounents. 
The  CTGs  are  based  on  the  underlying 
cequirements  of  the  Act  and  specify  the 
presiunptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  dociunents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  Thare  is  no  CTG  document 
directly  applicable  to  Ride  1149. 
However,  CTG  documents  used  as 
guidance  in  evaliiating  Rule  1149  are 
entitled,  "Control  of  Volatile  Organic 
Emissions  from  Storage  of  Petroleum 
Liquids  in  Fixed-Roof  Tanks,"  EPA- 
450/2-77-036  and  "Control  of  Volatile 
Organic  Emissions  from  Petroleum 
Liquid  Storage  in  External  Floating  Roof 
Tanks,"  EPA-450/2-78-047.  The  CTG 
applicable  to  Ride  74.10  is  entitled, 
"Control  of  Volatile  Organic  Compound 
Equipment  Leaks  bom  Natural  Gas/ 
Gasoline  Processing  Plants,"  EPA-450/ 
3-^3-007.  Further  interpretations  of 
EPA  policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  1.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SCAQMD  Ride  1149  is  a  new  rule 
which  controls  VOC  emissions  from  the 
degassing  of  petroleiun  storage  tanks, 
reservoirs,  or  other  containers.  Above- 
groimd  containers  and  underground 
tanks  are  subject  to  this  rule  depending 
upon  their  capacity  and  the  vapor 
pressure  of  the  stored  organic  liquid. 
The  rule  requires  degassing  emissions  to 
be  controlled  by  at  least  90%,  using 
several  methods,  including,  liquid 
balancing,  negative  pressure 
displacement  with  subsequent 
incineration,  or  refrigeration. 
Monitoring  of  refrigeration  and  carbon 
adsorption  is  required,  along  with 
records  of  monitoring  results,  vapor 
pressures,  and  degassing  operations. 

On  August  17, 1994,  EPA  approved 
into  the  SIP  a  version  of  Rule  74.10, 


Components  at  Crude  Oil  and  Natural 
Gas  Producticm  and  Processing 
Facilities,  that  had  been  adopted  by 
VCAPCD  on  June  16, 1992.  Revisions  to 
this  rule  were  subsequenUy  adopted  on 
March  10, 1998  and  submitted  to  EPA. 
VCAPCD's  submitted  Rule  74.10, 
Components  at  Crude  Oil  and  Natural 
Gas  Production  and  Processing 
Facilities  include  the  following 
significant  changes  fittm  the  current  SIP: 

•  Expanded  the  applicabUity  by 
including  pipeline  transfer  stations. 

•  Added  new  requirements  for 
inspection,  inspection  fi«quency,  and 
monitoring,  and  more  stringent  retrofit 
and/or  replacement  requirements  for 
critical  components. 

•  Added  an  option  to  change  frt>m 
quarterly  to  annual  inspection. 

•  Tightened  deadlines  for  both  the 
initial  and  final  repair  of  leaks. 

•  Added  exemptions  for  certain 
components  meeting  certain  conditions 
and  recordkeeping  requirements  for 
leaks. 

•  Updated  the  test  methods  for 
measurement  of  ROC  concentrations. 

•  Added  violation  requirements  for 
liquid  leaks. 

•  Added  new  definitions  and  revised 
others  for  clarity. 

MDAQMD's  Rule  466,  Pumps  and 
Compressors  and  Rule  467,  Safety 
Pressure  Relief  Valves  were  submitted 
to  be  removed  from  the  SIP.  These  rules 
were  adopted  to  control  volatile  organic 
compounds  emissions  from  pumps, 
compressors,  and  pressure  relief  valves 
within  the  Southeast  Desert  Air  Basin 
managed  by  MDAQMD.  Rule  1102  was 
adopted  to  replace  Rules  466  and  467. 
Rule  1102  was  approved  into  the  SIP  on 
September  27, 1995  (60  FR  49772).  This 
rule  covers  the  scope  and  emission 
limitations  that  Rules  466  and  467 
currently  have  in  the  SIP.  Consequently, 
MDAQMD  is  rescinding  Rules  466  and 
467  because  they  no  longer  apply  and 
are  extraneous.  Further,  no  limits  are 
relaxed  or  emission  increase  by  this 
action.  The  removal  of  Rules  466  and 
467  from  the  SIP  are  consistent  with 
EPA's  policy  requirements  and  remove 
extraneous  rules  that  serve  no  purpose. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SCAQMD's  Rule  1149,  Storage  Tank 
Cleaning  and  Degassing,  and  VCAPCD's 
Ride  74.10,  Components  at  Crude  Oil 
and  Natural  Gas  Production  and 
Processing  Facilities  are  being  approved 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D.  Furthermore,  EPA  is 
removing  MDAQMD's  Rules  466  and 


and  revised 


467  coii$istent  with  the  requirements  of 
sectionsjllOd)  and  193. 

EPA  it  publishing  this  rule  without 
prior  p^posal  because  the  Agency 
views  tti|is  as  a  noncontroversial 
amend^tent  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposil  to  approve  the  SIP  revision 
should  Adverse  comments  be  filed.  This 
rule  wiU  be  effective  October  18, 1999 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
September  20, 1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informmg  the  public  that  the  rule  will 
not  tak6 1  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subseqnent  final  rule  based  on  the 
propose  rule.  The  EPA  will  not 
institutia  a  second  conunent  period.  Any 
parties  djiterested  in  commenting  on  this 
rule  shwld  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  is  effective  on 
October:  18, 1999  and  no  further  action 
will  beitfiken  on  the  proposed  rule. 

IV.  Adninistrative  Requirements 

A.  Exe^iftive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  njom  Executive  Order  (E.O.) 
12866,  {Regulatory  Planning  and  Review. 

B.  Exediiitive  Order  12875 

Unddi  Executive  Order  1 2875 , 
EnhanQipg  the  Intergovernmental 
Partneijsbip.  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  th^  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necess4^  to  pay  the  direct  compliance 
costs  i4<turred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  copipiies  by  consulting.  Executive 
Order  %^875  requires  EPA  to  provide  to 
the  Of^ite  of  Management  and  Budget  a 
descrippon  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  natiue  of  their 
concerns,  copies  of  any  written 
commi<rtications  from  the  govemm'ents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatoty  proposals  containing 


significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
4  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  aJFfects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 


governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  woidd 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co..  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
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under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Regiater.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  October  18, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Adndnistrator  of  this  final  rule  does 
not  affsct  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subfects  in  40  CFR  Fait  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, . 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  July  30, 1999. 
David  P.  Howekamp, 

Acting  Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
foUows: 

PART  52  [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  F-Cellfomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(39)(ii)(G), 
(c)(225)(i)(A)(4)  and  (c)(256)(i)(F)(l)  to 
read  as  follows: 

SS2.220    Mwitfflcatlon  of  plan. 

***** 

(c)*  •  * 

(39)*  *  • 

(«)••* 

(G)  Previously  approved  on  October  8, 
1978  and  now  deleted  without 
replacement  Rule**  466  and  467. 
•        •        *        •        *  ■ 

(225)*  *  * 

(i)*  *  * 

(A) *  *  • 

(4)  Rule  1149,  adopted  on  December 
4, 1987  and  amended  on  July  14. 1995. 
***** 

(256)*   *   * 
(i)*   *   . 

(F)  Ventura  County  Air  Pollution 
Control  District. 

(1)  Rule  74.10,  adopted  on  September 
29, 1981  and  amended  on  March  10, 
1998. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  172-0157a;  FRL-«42fr-3] 

Approval  and  Promulgation  of 
Implementation  Plana;  CalHomla  State 
Implementation  Plan  Reviaion:  Bay 
Area  Air  Quality  Management  DIatrict, 
Kern  County  Air  Pollution  Control 
Dialrlct,  Monleray  Bay  Unified  Air 
Pollution  Control  Dietrlct,  South  Coaat 
Air  Quality  Management  DIatrict 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the 
following  districts:  Bay  Area  Air  Quality 
Management  District — Rule  8-26, 
Magnet  Wire  Coating  Operations;  Kem 
County  Air  Pollution  Control  District — 
Rule  410.4,  Surface  Coating  of  Metal 
Parts  and  Products;  Monterey  Bay 
Unified  Air  Pollution  Control  District — 
Rule  434,  Coating  of  Metal  Parts  and 
Products;  and.  South  Coast  Air  Quality 
Management  District — Rule  1107, 
Coating  of  Metal  Parts  and  Products. 
This  approval  action  will  incorporate 


these  rules  within  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  according  to  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  The 
revised  rules  control  VOC  emissions 
from  the  siirface  coating  of  magnet  wire 
and  miscellaneous  metal  parts  and 
products-  EFA  is  finalizing  the  approval 
of  these  revisions  into  the  California  SIP 
imder  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 

DATES:  This  rule  is  effective  on  October 
18, 1999  without  further  notice,  imless 
EPA  receives  adverse  rnmments  by 
September  20, 1999.  ff  EPA  receives 
such  comment,  it  will  publish  a  timely 
withdrawal  notice  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  DC  office  listed  below.  Copies  of 
the  rule  revisions  and  EPA's  evaluation 
report  for  each  rule  are  available  for 
public  inspection  at  EPA's  Region  DC 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  available  for  inspection  at  the 
following  locations: 

Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105  Environmental  Protection 
Agency.  Air  Docket  (6102).  401  "M" 
Street,  SW,  Washington,  D.C.  20460 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento,  CA  95812 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San 
Francisco,  CA  94109 

Kem  Coimty  Air  Pollution  Control 
District.  2700  M  Street.  Suite  302. 
Bakersfield,  CA  93301 

Monterey  Bay  Unified  Air  Pollution 
Control  District.  24580  Silver  Qoud 
Court,  Monterey,  CA  93940 

South  Coast  Air  Quality  Management 
District,  218  East  Copley  Drive, 
Diamond  Bar,  CA  91765 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  Rulemaking  Office, 
AIR-4.  Air  Division,  U.S. 
Environmental  Protection  Agency. 
Region  DC.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1226. 

SUPPI^MENTARY  MF0RMAT10N: 


I.  AppliUbiUty 

EPA  ^  approving  the  following  rules 
into  the  California  SIP:- 
-^Bay  Hrea  Air  Quality  Management 

Disttitt  (BAAQMD)— Rule  8-26. 

Magi^et  Wire  Coating  Operations: 
— ^Kem  County  Air  Pollution  Control 

District  (KCAPCD)— Rule  410.4, 

Surfue  Coating  of  Metal  Parts  and 

Products; 
— ^Mon^rey  Bay  Unified  Air  Pollution 

Cental  District  (MBUAPCD)— Rule 

434.  doating  of  Metal  Parts  and 

Products;  and. 
— Soutn  Coast  Air  Quality  Management 

District  (SCAQMD)— Rule  1107. 

Coating  of  Metal  Parts  and  Products. 

Thesia  rules  were  submitted  by  the 

Cali^tmia  Air  Resources  to  EPA  on 

July  ^.  1996  {BAAQMD  Rule  8-26). 

May  10, 1996  (KCAPCD  410.4),  March 

3, 19197  (MBUAPCD  Rule  434). 

Febrijary  16. 1999  (SCAQMD  Rule 

llOTj) 

n.  Backgnrand 

On  Mjarch  3, 1978.  EPA  promulgated 
a  list  ofpzone  nonattainment  areas 
under  iko  provisions  of  the  Clean  Air 
Act,  asi^ended  in  1977  (1977  Act  or 
pre-amjqnded  Act),  that  included  the 
San  Francisco  Bay,  the  Southeast  Desert 
Modified  Air  Quality  Management  Area, 
Monterey  Bay,  and  the  South  Coast 
ozone  nonattainment  areas  (see  43  FR 
8964.  40  CFR  81.305.)  On  May  26, 1988, 
EPA  nc^^fied  the  Governor  of  California, 
pursuattt  to  section  110(a)(2)(H)  of  the 
1977  ^(jt,  that  the  portions  of  the 
California  SIP  represented  by  these 
areas  w^re  inadequate  to  attain  and 
maintaiti  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  Oh  November  15, 1990,  the  Oean 
Air  Act  Amendments  of  1990  were 
enacted  Public  Law  101-549. 104  Stat. 
2399.  (?<^dified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  (titngress  statutorily  adopted  the 
requireibent  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  alid  established  a  deadline  of  May 
15. 1991  for  states  to  submit  corrections 
of  thosjai  deficiencies. 

Sectjiin  182(a)(2)(A)  applies  to  areas 
design^ed  as  nonattainment  prior  to 
enactn^^nt  of  the  amendments  and 
classifiied  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172  (b) 
as  inten>reted  in  pre-amendment 
guidi>n^M  '  RPA's  .SIPU^jiU  iisnH  ih 


guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  nonattainment  areas  subject 
to  this  rulemaking  were  classified  as 
follows:  Bay  Area — moderate;  Monterey 
Bay — moderate;  and  South  Coast — 
extreme.^  Therefore,  these  areas  are 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadline. 

The  Bay  Area  ozone  nonattainment 
area  was  redesignated  to  attainment  on 
May  22, 1995  (see  60  FR  27028). 
Subsequently,  based  on  violations  of  the 
ozone  NAAQS,  EPA  redesignated  the 
San  Francisco  Bay  Area  to 
nonattainment  without  classification  on 
July  10, 1998  (see  63  FR  37258).  The 
Monterey  Bay  Area  was  redesignated  as 
an  attainment  area  for  the  ozone 
standard  on  January  17, 1997  (see  62  FR 
2597). 

The  Southeast  Desert  Air  Basin 
portion  of  Kern  County  was  not  a  pre- 
amendment  nonattaimnent  area,  so  it 
was  not  designated  and  classified  upon 
enactment  of  the  amended  Act. 
Consequently,  KCAPCD  is  not  subject  to 
the  section  182(a)(2)(A)  RACT  fix-up 
requirement.  The  KCAPCD  is  subject  to 
the  requirements  of  EPA's  SIP-Call, 
because  the  SBP-Call  included  all  of 
Kern  County. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP.  GARB 
submitted  the  rules  subject  to  this 
rulemaking  action  to  EPA  on  July  23, 
1996  (BAAQMD  Rule  8-26),  May  10, 

1996  (KCAPCD  Rule  410.4),  March  3, 

1997  (MBUAPCD  Rule  434),  February 
16, 1999  (SCAQMD  Rule  1107).  This 
dociunent  addresses  EPA's  direct-final 
action  for  Bay  Area  Air  Quality 
Management  District — Rule  8-26, 
Magnet  Wire  Coating  Operations 
adopted  and  revised  December  20, 1995; 
Kern  County  Air  Pollution  Control 
District — ^Rule  410.4,  Surface  Coating  of 
Metal  Parts  and  Products  adopted  and 
revised  March  7, 1996;  Monterey  Bay 
Unified  Air  Pollution  Control  District — 
Rule  434,  Coating  of  Metal  Parts  and 
Products  adopted  and  revised  December 
18, 1996;  and.  South  Coast  Air  Quality 


uidanoe 

■  Amoai ;  c 


;  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 


EPA'S  SIP-Call  used  that 


Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24,  1987); 
"Issues  Relating  to  V(X^  Regulation  Cutpoints, 
Deficiencies,  and  peviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Document"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

2  Bay  Area,  Monterey  Bay,  and  South  Coast 
nonattainment  areas  retained  their  designation  of 
nonattainment  and  were  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  At  the  same  time  the 
Southeast  Desert  Air  Basin  Portion  of  Kem  County 
was  designated  nonattainment.  See  56  FR  56694 
(November  6, 1991). 


Management  District — Rule  1107, 
Coating  of  Metal  Parts  and  Products 
adopted  and  revised  on  August  18, 
1998. 

These  submitted  rules  were  found  to 
be  complete  pursuant  to  EPA's 
completeness  criteria  set  forth  in  40  CFR 
part  51,  appendix  V.^  EPA  found  the 
subject  niles  complete  on  the  following 
dates:  October  30, 1996  (BAAQMD  Rule 
8-26).  July  19. 1996  (KCAPCD  Rule 
410.4).  August  12.  1997  (MBUAPCD 
Rule  434).  April  23. 1999  (SCAQMD 
Rule  1107). 

EPA  is  taking  direct  final  action  to 
approve  these  revisions  to  the  California 
SIP. 

These  rules  are  prohibitory  rules 
governing  the  use  and  application  of 
coating  compoimds  containing 
photodiemically  reactive  volatile 
organic  compounds  (VOCs)  in  their 
respective  industries.  VOCs  contribute 
to  the  production  of  ground  level  ozone 
and  smog.  These  rules  were  adopted 
originally  as  part  of  each  air  district's 
effort  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement.  EPA's  evaluation  and  final 
action  for  these  rules  follows  in  the  next 
section. 

m.  EPA  Evaluation  and  Action 

When  deciding  whether  or  not  to 
approve  a  VOC  rule,  EPA  must  evaluate 
the  rule  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations,  as  found  in  section  110  and 
part  D  of  the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  dociunents  listed  in  footnote 
one.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 


^EPA  adopted  the  completeness  criteria  on 
Febniary  16, 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 
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Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTGs  applicable  to 
these  rules  are  entitled  as  follows: 
— "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources,  Voliune  IV:  Surface  Coating 
for  the  Insulation  of  Magnet  Wire," 
USEPA,  December  1977,  EPA-450/2- 
77-033;  and, 
— "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Volume  VI:  Surface  Coating 
of  Miscellaneous  Metal  Parts  and 
Products,"  USEPA,  June  1978,  EPA- 
450/2-78-015. 

Further  interpretations  of  EPA  policy 
are  found  in  the  Blue  Book,  referred  to 
in  footnote  one.  In  general,  these 
guidance  documents  have  been  set  forth 
to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SEP. 

In  the  past,  EPA  approved  into  the  SIP 
prior  versions  of  eadi  subject  rule.  On 
July  8, 1982,  EPA  approved  into  the  SIP 
a  prior  version  of  BAAQMD  Rule  8-26 
(see  47  FR  29668.)  This  version  of  Rule 
8-26  was  adopted  by  the  BAAQMD 
Governing  BcMird  on  May  7, 1980.  Prior 
to  the  Deramber  20, 1995  revisions  to 
Rule  8-26,  BAAQMD  revised  Rule  8-26 
on  March  17, 1982.  Consequently,  this 
review  of  Rule  8-26  addresses  this  past, 
as  well  as,  the  recent  December  20, 1995 
revision  of  the  rule. 

The  BAAQMD's  submitted  Rule  8-26, 
Magnet  Wire  Coating  Operations, 
induded  the  following  significant 
change  fix>m  the  current  SIP  rule. 
— Rule  8-26's  definition  of  volatile 
organic  compounds  was  revised. 
The  March  17, 1982  amendments  to 
Rule  8-26  added  two  test  methods  at  8- 
26-601,  Analysis  of  Samples  and  8-26- 
602,  Determination  of  Emissions. 
The  definition  change  and  test 
method  additions  within  submitted 
Ride  8-26  do  not  interfere  with 
reasonable  further  progress  or 
attainment  of  the  NAAQS.  These  1982 
and  1995  changes  to  Rule  8-26  either 
update  or  improve  the  clarity  of  the 
rule.  Consequently,  the  changes  within 
submitted  BAAQMD  Rule  8-26  are 
consistent  with  the  requirements  of 
section  110(1)  of  the  CAA. 

EPA  has  evaluated  the  BAAQMD's 
submitted  rule  and  has  determined  that 
it  is  consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
BAAQMD  Rule  8-26.  Magnet  Wire 
Coating  Operations  is  being  approved 
under  section  110(k)(3)  of  die  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D. 

EPA  approved  into  the  SIP  a  prior 
version  of  KCAPCD's  Ride  410.4, 


Surface  Coating  of  Metal  Parts  and 
Products,  on  July  25,  1996  (see  61  FR 
38571).  The  KCAPCD  Governing  Board 
adopted  this  version  of  Rule  410.4  on 
April  6, 1995. 

KCAPCD's  submitted  Rule  410.4, 
Surface  Coating  of  Metal  Parts  and 
Products  includes  the  following 
significant  change  from  the  current  SIP 
rule. 

— Rule  410.4's  definitions  for  exempt 
compounds  and  volatile  organic 
compounds  have  been  removed  and 
the  mle  now  refers  to  Ride  102 — 
Definitions  for  these  terms. 
The  definition  change  within 
submitted  Rule  410.4  does  not  interfere 
with  reasonable  further  progress  or 
attainment  of  the  NAAQS.  This  change 
updates  the  rule.  Consequently,  the 
change  within  submitted  KCAPCD  Rule 
410.4  is  consistent  with  the 
requirements  of  section  110(1)  of  the 
CAA. 

EPA  has  evaluated  the  KCAPCD's 
submitted  rule  and  has  determined  that 
it  is  consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
KCAPCD  Rule  410.4— Surface  Coating 
of  Metal  Parts  and  Products  is  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

EPA  approved  a  prior  version  of 
MBUAPCD's  Rule  434,  Coating  of  Metal 
Parts  and  Products  on  February  12, 1996 
(see  61  FR  5288).  This  version  of  Rule 
434  was  adopted  by  the  MBUAPCD 
Governing  Board  on  June  15, 1994. 
MBUAPCD's  submitted  Rule  434— 
Coating  of  Metal  Parts  and  Products 
included  these  significant  changes  bom 
the  current  SIP  described  below. 
— ^Rule  434 's  definitions  for  exempt 
compounds  and  volatile  organic 
compounds  have  been  removed  and 
the  Rule  434  now  refers  to  Rule  101 — 
Definitions  for  these  terms. 
— The  VOC  emissions  limit  for 
pretreatment  wash  primers  were 
increased  from  420  grams/litre  (g/1)  to 
780  g/1. 
— Recordkeeping  requirements  were 
revised  to  require  daily  recordkeeping 
for  the  use  of  non-compliant  coatings. 
— Lastly,  the  test  method  for 
determining  pollution  control 
equipment  capture  efficiency  was 
updated. 

The  VOC  content  limits, 
recordkeeping,  and  test  method 
revisions  within  submitted  Rule  434  do 
not  interfere  with  reasonable  further 
progress  or  attainment  of  the  NAAQS. 
MBUAPCD  stated  there  are  no  permitted 
sources  within  the  district  using 
pretreatment  wash  primer.  As  a  result, 
MBUAPCD  did  not  perform  a  five 


percent  analysis  justifying  the  de 
minimis  effect  of  raising  diis  emission 
limit.  However,  should  sources  using 
pretreatment  wash  primer  begin  coating 
operations  within  MBUAPCD,  EPA  will 
require  the  MBUAPCD  to  conduct  a  five 
percent  analysis  to  demonstrate  the 
continued  de  minimis  emissions  effect 
of  the  780  g/1  emissions  limit. 

EPA  has  evaluated  the  MBUAPCD's 
submitted  rule  and  has  determined  that 
it  is  consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore. 
MBUAPCD  Rule  434— Coating  of  Metal 
Parts  and  Products  is  being  approved 
under  section  ll0(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D. 

On  July  14. 1995,  EPA  approved  into 
the  SIP  a  prior  version  of  SCAQMD— 
Rule  1107,  Coating  of  Metal  Parts  and 
Products  (see  60  FR  36227).  The 
SCAQMD  Governing  Board  adopted  this 
version  of  Rule  1107  on  May  12, 1995. 
Prior  to  the  August  14. 1998  revisions  to 
Rule  1107,  SCAQMD  revised  a  set  of 
rules  including  Rule  1107.  The 
SCAQMD  Governing  Board  adopted 
these  revisions  on  March  8, 1996  and 
the  CARB  submitted  them  to  EPA  on 
July  23, 1996.  EPA  has  not  acted  on  this 
set  of  revisions.  However,  because  the 
March  8. 1996  revisions  to  Rule  1107 
are  incorporated  within  the  later  August 
14, 1998  revisions  and  adoption,  EPA's 
review  of  Rule  1107  addresses  both  this 
past  as  well  as  the  most  recent  revisions 
of  the  rule. 

The  significant  changes  fit>m  the 
current  SIP  within  SCAQMD's  August 
14, 1998  submittal  of  Rule  1107  are 
described  below. 

— ^The  VOC  content  limit  is  lowered  for 
general  category  single-component 
air-dried  coating  bom  340  gram/liter 
(gr/1)  to  275  gr/1  (2.3  lb  VOC/gal).  less 
water  and  exempt  compounds 
beginning  March  1, 1999. 
— ^A  small  use  exemption  for  facilities 
using  less  than  one  gallon  of  coating 
per  day  is  removed  after  March  1, 
1999. 
— ^A  small  use  exemption  for  fecilities 
using  less  than  55  gallons  per  rolling 
12  month  period  is  removed  after 
March  1, 1999.  However,  this 
exemption  is  retained  for  sources 
using  essential  public  service  coatings 
for  repair  and  maintenance 
procedures. 
— ^An  exemption  is  allowed  for  electric 
insulating  and  thermally  conductive 
coatings. 

The  March  8, 1996  amendments  to 
Rule  1107  removed  the  definition  of 
exempt  compounds  which  was  placed 
for  ease  of  revision  within  Rule  102 — 
Definition  of  Terms.  Also,  because 
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change  to  California  law  prohibited  air 
districts  from  regiilating  aerosol 
applications  and  placed  this  authority 
with  th4  CARB,  the  SCAQMD  exempted 
aerosol  coating  products  from  Rule 
1107.  lilbw,  CARB  regulates  aerosol 
coatings  through  their  consumer 
produ^  regulations. 

The  tnodined  VOC  content  limits  and 
exemption  levels  within  submitted  Rule 
1107  dp  not  interfere  with  reasonable 
furtheitprogress  or  attainment  of  the 
NAAQJS.  The  VOC  content  limits  have 
been  strengthened  and  the  exemption 
criteria  ere  narrowed.  The  changes  to 
Rule  lip7  increase  VOC  emission 
reductli|>ns  compared  to  the  1995 
versioiiipf  the  rule  within  the  SIP. 
SCAQMD  calculated  that  VOC 
emissions  are  reduced  by  an  additional 
1.01  tons/per  day  or  368.7  tons  per  year. 
For  thofe  reasons,  the  changes  within 
submitted  RiUe  1107  are  consistent  with 
the  re()uirements  of  section  110(1)  of  the 
CAA.  |, 

EPAjhas  evaluated  the  SCAQMD's 
subminBd  rule  and  has  determined  it  is 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SCAQMD— Rule  1107,  Coating  of  Metal 
Parts  a^d  Products,  is  being  approved 
imder  section  110(lf:)(3)  of  the  CAA  as 
meetirig  the  requirements  of  section 
110(a)  ^d  part  D. 

Nothnig  m  this  action  should  be 
constrfied  as  permitting,  allowing,  or 
establi^)iing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revisiola  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  Ispecific  technical,  economic, 
and  enhjironmental  factors  and  in 
relatioii  to  relevant  statutory  and 
regularory  requirements. 

EPA  is  publishing  this  rulfllbaking 
action  fi^ithout  prior  proposal  because 
the  Ag  3^cy  views  this  as  a 
nonco^^oversial  amendment  and  * 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  dociunent 
that  wiu  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effectiy^  October  18, 1999  without 
furtheii  tiotice  unless  the  Agency 
receivdi  adverse  comments  by 
Septediber  20, 1999. 

u  th^iEPA  receives  such  comments, 
then  EF|A  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informliiig  the  public  that  the  nde  will 
not  talqa  effect.  All  public  comments 
receiv^^  will  then  be  addressed  in  a 
subseq|iient  iinal  rule  based  on  the 
propoa^  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 


rule  should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  is  effective  on 
October  18, 1999  and  no  further  action 
will  be  taken  on  the  proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
considtation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  natiue  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unhmded  mandates." 
Today's  nde  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  ExecuGve  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 


and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  1 3084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  conmumities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
diose  governments.  If  EPA  complies  by 
considting.  Executive  Order  13084 
requires  H»A  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
simunary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  othflr 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regidatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
sigmficantly  or  luiiquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  pf  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  govenunental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
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action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")f  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  oi  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  loced,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  bom.  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
reqiiired  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 


H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  18, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sol^ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  July  30, 1999. 
David  P.  Howakamp, 

Acting  Regional  Administrator,  Region  DC. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authoritjr:  42  U.S.C.  7401  et  seq. 

Subpart  F-Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(231)(i)(B)(6), 
(c)(239)(i)(E)(5),  (c)(244)(i)(A)(4),  and 
(c)(262)(i)(C)  to  read  as  follows: 

152.220    ktontmcMon  of  plan. 

***** 

(c)*  *  * 

(231)*   *  * 

(i)*  *  * 

(B)*  *  • 

[6)  Rule  410.4,  adopted  on  June  26, 

1979  and  amended  on  March  7, 1996. 
***** 

(239)*   •  * 

(i)*  *  • 

(E)*  *  • 

(5)  Riile  8-26,  adopted  on  May  7, 

1980  and  amended  on  December  20, 
1995. 
***** 

(244)*   *   *         . 
(i)*   *   * 

(A)*   •  * 

(4)  Rule  434,  adopted  on  December 
18, 1996. 


(262)*  *  * 
(i)*  *  * 

(C)  South  Coast  Air  Quality 
Management  District. 

[1]  Rule  1107,  adopted  on  June  1, 
1979  and  amended  on  August  14, 1998. 

***** 

[FR  Doc.  99-21160  Filed  8-18-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD077a-9034;  FRL-6419-1] 

Approval  and  Promulgatioii  of  Air 
Quality  Imptomantation  Plana; 
Maryland;  Control  of  VOC  Emiaaiona 
rrom  namorcaa  riaanca 
Manutacturlng 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Maryland  State  Implementation  Plan 
(SIP).  The  revision  establishes  and 
requires  reasonably  available  control 
technology  (RACT)  for  volatile  organic 
compound  (VOC)  emissions  fit>m 
reinforced  plastic  manufacturing.  EPA  is 
approving  the  addition  of  a  new 
subsection  to  COMAR  26.11.19 
"Volatile  Organic  Compounds  fitim 
Specific  Processes  Control"  as  a  revision 
to  the  Miucyland  SIP  in  accordance  with 
the  requirements  to  the  Clean  Air  Act. 
DATES:  This  rule  is  effective  October  18, 
1999  without  further  notice,  unless  EPA 
receives  adverse  written  comment  by 
September  20, 1999.  ff  EPA  receive  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Walter  Willde,  Acting 
Chief,  Technical  Assessment  Branch, 
Mailcode  3AP22,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  F^tection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  D.C.  20460;  Maryland 
Department  of  the  Environment,  2500 
Broening  Highway,  Baltimore  Maryland 
21224. 


FORFURtlERI 
Walter  Wilkic 
e-mail  ai  fwiU 
SUPPLEMJ^NTAI 
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R  INFORMATION  CONTACT: 
ilkie  at  (215)  814-2150,  or  by 
Mrilkie.walter@epa.gov. 
SUPPLEMiQNTARY  INFORMATION: 

I.  Background 

On  August  28, 1998,  the  State  of 
Maryland  submitted  a  formal  revision  to 
its  State  Implementation  Plan  (SIP).  The 
SIP  revision  consists  of  amendments  to 
COMAri  p6.ll.19,  "Volatile  Organic 
Compouikds  from  Specific  Processes." 
The  purpose  of  the  amendments  to 
COMAI^  26.11.19  is  to  estabUsh  VOC 
emissioiil  control  requirements  on 
sources  tpat  manufacture  reinforced 
plastics.  The  revision  was  submitted  to 
satisfy  refiuirements  of  section  182  and 
184  of  thfe  Clean  Air  Act  to  implement 
reasonably  available  control  technology 
(RACT)  on  major  sources  of  VOC. 

n.  Siumiiary  of  the  SIP  Revision 

This  SIP  revision  includes  the 
addition  of  new  subsection  .26  "Control 
of  Volatile  Organic  Compound 
Emissioti^  from  Reinforced  Plastic 
Manufachmng"  to  COMAR  26.11.19 
"Volatile  Organic  Compound  from 
Specific  processes."  COMAR 
26.11.19.26  establishes  RACT 
requireip  ants  for  VOC  emissions  from 
reinforced  plastic  manufactiuing 
operations.  COMAR  26.11.19.26  applies 
statewid^.  The  regulation  applies  to 
reinforced  plastic  manufacturing 
operations  at  premises  where  the  total 
actual  VOC  emissions  from  all 
reinforced  plastics  manufacturing 
includii  if  tooling,  touch  up  and  repair 
is  20  or  more  poimds  per  day.  The 
regulation  requires  the  use  of  low 
styrene  resins.  A  low  stjrrene  resin  is 
defined  las  a  polyester  resin  with  a 
monomn  content  of  35  percent  or  less 
by  weighit.  The  regulation  provides  an 
exemption  for  users  of  specialty  resins. 
The  usetiof  a  specialty  resin  is 
prohibitjad  from  using  speciality  resins 
with  a  styrene  content  exceeding  50 
percent  by  weight.  The  higher  styrene 
content  1^  allowed  for  specialty  resins 
used  in  b{}ecial  applications  involving 
more  stijitagent  specifications  such  as: 
higher  teiisile  strength,  corrosion 
resistanc^,  gel  coats  and  fire  retardation. 
The  regulation  also  requires  that  subject 
sources  fvirith  emissions  of  100  pounds 
per  day  pr  more  use  an  improved 
applicatiipn  method  such  as  airless  or  air 
assisted! $pray  guns,  low  pressure 
nozzles,  pressiure  fed  rollers  or  flow 
coaters,  or  some  other  nonatomized 
resin  application  technique. 

EPA  nis  determined  that  the  control 
requirements  of  COMAR  26.11.19.26 
constitute  an  acceptable  level  of  RACT 
to  control  VOCs  frt)m  reinforced  plastics 
manufae  uring  .  EPA  is  publishing  this 


rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  Maryland  SIP  revision 
should  adverse  conunents  be  filed.  This 
rule  will  be  effective  on  October  18, 
1999  without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
September  20, 1999.  If  EPA  receives 
conunents,  EPA  will  pubUsh  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  should  do  so 
at  this  time. 

n.  Final  Action 

EPA  is  approving  the  SIP  revision  to 
add  subsection  .26  "Control  of  Volatile 
Organic  Compound  Emissions  from 
Reinforced  Plastics  Manufacturing"  to 
COMAR  26.11.19  submitted  by  the  State 
of  Maryland  on  August  28, 1998. 

m.  Administrative  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.O.  12875.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
luiless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  complies  by 
consulting,  E.O.  requires  EPA  to  provide 
to  the  Office  of  Management  and  Budget 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  statd,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  fitam  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide -meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 


govenunents.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

E.O.  13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23, 1997),  appUes  to  any  rule  that 
the  EPA  determines:  (1)  Is 
"economically  significant,"  as  defined 
under  E.O.  12866,  and  (2)  the 
environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disprpportionate  effect  on  children.  If 
the  regidatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain 'why  the  planned  regidation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  E.O. 
13045  because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address  ' 
an  envfronmental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
govenunents.  If  EPA  complies  by 
consulting,  Executive  Order  1 3084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiu-e  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting  " 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does^lot  significantly  or  imiquely  affect 
the  conuniuiities  of  hidian  tribal 
governments.  This  action  does  not 
involve  oAmpose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
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requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generaUy  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchaptw  I,  part  D  of 
die  Clean  Air  Act  do  not  create  any  new 
requirements  but  singly  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Fedmal-State 
relationship  vaadet  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Fe(toal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(aK2). 

P.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  imdudes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
abrogate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  signifinantiy  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 


no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal  ■ 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Cc«nptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Fednal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  18, 1999. 
Filing  a  petition  for  reconsidOTation  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
sh^  not  postpone  the  efiiectiveness  of 
such  rule  or  action.  This  action 
approving  RACT  for  the  control  of  VCX^ 
emissions  from  reinforced  plastics 
manufacturing  under  the  Maryland  SIP 
may  not  be  challenged  latm  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  2, 1999.        , 
W.  Michael  McCabe, 
Regional  Administrator.  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraphs  (c)(139)  to  read  as 
follows: 


§52.1070    identification  of  plan. 

***** 


(c) 


*  * 


(139)  Revisions  to  the  Maryland  State 
Implementation  Plan,  submitted  on 
August  28, 1998,  by  the  Maryland 
Department  of  the  Environment. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  August  28, 1998,  from 
the  Maryland  Department  of  the 
Environment  transmitting  additions  to 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  26.11.19  Volatile 
Orgranic  Compounds  bom  Specific 
Processes. 

(B)  Addition  of  COMAR  26.11.19.26 
Control  of  Volatile  Organic  Compounds 
bom  Reinforced  Plastic  Manufacturing, 
efiective  August  11, 1997. 

(ii)  Additional  Material:  Remainder  of 
August  28, 1998,  State  submittal 
pertaining  to  the  addition  of  COMAR 
26.11.19.26  Control  of  Volatile  Organic 
Compounds  from  Reinforced  Plastic 
Manufacturing  to  COMAR  26.11.19 
Volatile  Organic  Compounds  &t>i^ 
Specific  Processes. 

[FR  Doc.  99-21158  Filed  8-18-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRParte2 

[MO  0aO-1080a:  FRL-6421-«] 

Approval  ana  riuniuigaiion  of  SHaia 
Plana  for  Daalgnalad  FacWtiaa  and 
PoHutanla;  Control  of  Emlaalona  From 

Inclnaralors  (HMMHa)!  Stata  of 
Miaaouri 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  state  of 
Missouri's  section  111(d)  plan  for 
controlling  emissions  frtjm  existing 
HMIWIs.  The  plan  was  submitted  to 
fulfill  the  requirements  of  sections  111 
and  129  of  the  Clean  Air  Act  (CAA).  The 
state  plan  establishes  emission  limits 
and  controls  for  sources  constructed  on 
or  before  June  20, 1996. 

OATES:  This  direct  final  rule  is  effective 
on  October  18, 1999i  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  September  20, 1999.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 


WhatiSiaS 


direct  1  aal  rule  in  the  Federal  Register 

and  in  9rm  the  public  that  the  rule  will 
not  tak|^  effect. 

ADDRESSES:  All  comments  should  be 
addres^pd  to:  Wa)me  Kaiser,  Air 
Planning  and  Development  Branch,  901 
North  im  Street,  Kansas  City,  Kansas 
66101.1 1 

Copii^  of  the  state  submittal  are 
available  at  tbe  follovt^ing  addresses  for 
inspection  during  normal  business 
hours:  Bnvironmental  Protection 
Agency;  Air  Planning  and  Development 
Branch.  901  North  5th  Street,  Kansas 
City,  KJajusas  66101;  and  the 
Envirotimental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW,  Washington,  D.C.  20460. 
FOR  FUffTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLBIENTARY  INFORMATION: 
Informaltion  regarding  this  action  is 
presented  in  the  following  order: 
What  aiije  the  requirements  of  section 

129  0ftheCAA? 
What  is  a  section  111(d)  state  plan? 
What  ip  Subpart  Ce? 
What  ante  the  requirements  for  the 

HNOWI  state  plan? 
What  i^  contained  in  the  Nfissouri  state 

plan?! 
What  aiie  the  approval  criteria  for  the 

state  plan? 

What  An  the  Requirements  of  Section 
129  of  ^  CAA? 

Section  129  of  the  CAA  Amendments 
of  1990  requires  EPA  to  set  air  emission 
standards  and  emission  guidelines  (EG) 
imder  Uie  authority  of  section  111  of  the 
CAA  t(^  reduce  pollution  from 
incinetators  that  bum  solid  waste. 
Incine^tors  that  bum  medical  waste  are 
classified  as  solid  waste  incinerators 
and  therefore  must  be  regulated. 

What  i»|a  Section  111(d)  State  Plan? 

Section  111(d)  of  the  CAA, 
"Standi^rds  of  Performance  for  New 
Statioi^^  Sources,"  authorizes  EPA  to 
set  air  ^knissions  standards  for  certain 
categoms  of  soiuY:es.  These  standards 
are  called  new  source  performance 
standards  (NSPS).  When  an  NSPS  is 
promulgated  for  new  sources,  EPA  also 
publishes  an  EG  applicable  to  the 
control  bf  the  same  pollutant  from 
existing  (designated]  facilities.  States 
with  d&ignated  facilities  must  then 
develori  a  state  plan  to  adopt  the  EG  into 
its  body  of  regulations  and  submit  it  to 
EPA  fojr  approval.  The  state  plan  is 
called  k  111(d)  plan. 

What  il  Subpart  Ce? 

EPA  issued  regulations  to  reduce  air 
poUuticni  from  incinerators  that  are  used 


to  bum  hospital  waste  and/or  medical/ 
infectious  waste.  The  NSPS  at  40  CFR 
part  60,  subpart  Ec,  and  the  EG,  subpart 
Ce,  were  promulgated  by  EPA  on 
September  15, 1997  (62  FR  48374). 
These  rules  apply  to  new  and  existing 
incinerators  used  by  hospitals  and 
health  care  facilities,  as  well  as  to 
incinerators  used  by  commercial  waste 
disposal  companies  to  bum  hospital 
waste  and/or  medical/infectious  waste. 
The  EG  applies  to  existing  HMIWIs  that 
commenced  construction  on  or  before 
Jime  20, 1996. 

The  subpart  Ce  EG  is  not  a  direct 
Federal  regulation  but  is  a  "guideline" 
for  states  to  use  in  regulating  existing 
HMIWIs.  The  EG  requires  states  to 
submit  for  EPA  approval  a  section 
111(d)  state  plan  containing  air 
emission  regulations  and  compliance 
schedules  for  existing  HMIWI. 

What  Are  the  Requirements  for  the 
HMIWI  SUte  Plan? 

A  section  lll(d]  state  plan  submittal 
must  meet  the  requirements  of  40  CFR 
part  60,  subpcut  B,  sections  60.23 
through  60.26,  and  subpart  Ce.  Subpart 
B  addresses  public  participation,  legal 
authority,  emission  standards  and  other 
emission  limitations,  compliance 
schedules,  emission  inventories,  source 
surveillance,  and  compliance  assurance 
and  enforcement  requirements.  The 
technical  requirements  for  existing 
HMIWI  sources  are  contained  in  subpart 
Ce.  A  state  will  generally  address  the 
HMIWI  technical  requirements  by 
adopting  by  reference  subpart  Ce.  The 
section  111(d)  state  plan  is  required  to 
be  submitted  vnthin  one  year  of  the  EG 
promulgation  date,  i.e.,  by  September 
15,  1998. 

Prior  to  submittal  to  EPA,  the  state 
must  make  available  to  the  public  the 
state  plan  and  provide  opportunity  for 
public  comment.  If  a  state  fails  to  have 
an  approvable  plan  in  place  by 
September  15, 1999,  sources  will  be 
subject  to  a  Federal  plan  on  that  date. 

What  Is  Contained  in  the  Missouri  State 
Plan 

The  state  of  Missouri  submitted  its 
section  111(d)  state  plan  to  EPA  for    - 
approval  on  June  15, 1999.  The  state 
adopted  the  EG  requirements  into  state 
Rule  10  CSR  10-6.200,  "Hospital, 
Medical,  Infectious  Waste  Incinerators," 
which  was  effective  July  30, 1999.  The 
section  111(d)  state  plan  contains: 

1.  A  demonstration  of  the  state's  legal 
authority  to  implement  the  section 
111(d)  state  plan. 

2.  State  Rule  10  CSR  10-6.200, 
"Hospital,  Medical.  Infectious  Waste 
Incinerators,"  as  the  enforceable 
mechanism. 


3.  An  inventory  of  sources  on  pages 
7  and  8. 

4.  An  emissions  inventory  in 
Appendix  G. 

5.  Emission  limits,  as  protective  as  the 
EG,  that  are  contained  in  state  Rule  10 
CSR  10-6.200. 

6.  A  compliance  date  of  September  1, 
2000. 

7.  Testing,  monitoring,  and  inspection 
requirements  that  are  contained  in  Rule 
10  CSR  10-6.206. 

8.  Reporting  and  recordkeeping 
requirements  for  the  designated 
facilities  that  are  contained  in  Rule  10 
CSR  10-6.200. 

9.  Operator  training  and  qualification 
requirements  that  are  contained  in  Rule 
10  CSR  10-6.200. 

10.  Requirements  for  the  development 
of  waste  management  plans  that  are 
contained  in  Rule  10  CSR  10-6.200. 

11.  A  record  of  the  public  notice  and 
hearing  requirements  that  is  contained 
in  appendix  E. 

12.  Provisions  for  progress  reports  to 
EPA  that  are  contained  in  section  L. 

13.  Title  V  permit  application  due 
date  requirements  that  are  contained  in 
section  M. 

14.  A  final  compliance  date  of 
September  1.  2000. 

What  Are  the  Approval  Criteria  for  the 
State  Plan? 

The  state  plan  was  reviewed  for 
approval  against  the  following  criteria: 
40  CFR  60.23  through  60.26,  subpart  B, 
"Adoption  and  Submittal  of  State  Plans 
for  Designated  Facilities,"  and  40  CFR 
60.30e  through  60. 39e,  subpart  Ce, 
"Emission  Guidelines  and  CompUance 
Times  for  Hospital/Medical/Infectious 
Waste  Incinerators."  A  detailed 
discussion  of  our  evaluation  of  the  state 
plan  is  included  in  our  technical 
support  document  (TSD)  located  in  the 
official  file  for  this  action  and  available 
from  the  EPA  contact  listed  above.  The 
state  plan  meets  all  of  the  applicable 
approval  criteria. 

Final  Action 

Based  on  the  rationale  discussed 
above  and  in  further  detail  in  the  TSD 
associated  with  this  action,  we  are 
approving  Missouri's  June  15, 1999, 
section  111(d)  state  plan  for  the  control  ' 
of  HMIWI  emissions,  except  for  those 
facilities  located  in  Indian  country.  Any 
facilities  located  in  Indian  country  wall 
be  subject  to  a  Federal  plan.  In  Missouri 
there  are  no  known  HMIWIs  in  Indian 
country. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
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rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  October  18, 1999, 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
September  20. 1999. 

U  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  AU  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  October  18, 
1999,  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

Adminislrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget    D.  E.O.  13084 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entitled 
"Regulatory  Planning  and  Review." 


C.  E.O.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885,  April  23, 1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effiect  on  children.  If 
the  regiUatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  wby  the  planned  regulation  is 
preferable  to  other  potentially  efiiective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address 
an  environmental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 


B.  E.O.  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  ihe  OMB  a 
description  of  the  extent  of  EPA's  prior 
considtation  with  representatives  of 
affected  state,  local,  and  tribal 
govemnients,  a  summary  of  the  nature 
of  their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 


Under  E.O.  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regiUation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  iu  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  natiue  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regidation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantiy  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantiy  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 


E.  Regulatory  FlexibUity  Act  (RFA) 

Under  Uie  RFA,  5  U.S.C.  600  et  seq., 
EPA  must  prepare  a  regulatory 
flexibility  analysis  assessing  the  impact 
of  any  proposed  or  final  rule  on  small 
,  entities  (5  U.S.C.  603  and  604). 
Alternatively,  EPA  may  certify  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

State  plan  approvals  under  section 
1 1 1  of  the  CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the 
Federal  state  plan  approval  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenunents  that  may  be  significantiy 
or  imiquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
imder  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
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submi^  a  rule  report,  which  includes  a 
cop/  o|f!the  rule,  to  each  House  of  the 
Congr^^s  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.^l  House  of  Representatives,  and 
the  U.$[  Comptroller  General  prior  to 
publication  of  the  rule  in  the  Federal 
Regist^f  ■  1'lus  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 


H.  Pensions  for  Judicial  Review 

UndUr  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  iitiust  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  18, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Admimstrator  of  this  final  rule  does  not 
affect  tl^e  finality  of  this  rule  for  the 
piupof  ^s  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  pot  postpone  the  effectiveness  of 
such  riiile  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforcd  its  requirements.  (See  section 
307(b)f«.) 

List  ofl^ubjects  in  40  CFR  Part  62 

Envylonmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requir^  nents. 

Datel  August  4. 1999. 
Williai^!Rice, 

Acting  Hegional  Administrator,  Region  VU. 

Chafer  I,  Title  40  of  th^.Code  of 
Federal  Regulations  is  amended  as 
foUov 

AMENDED] 

authority  citation  for  Part  62 
to  read  as  follows: 

ity:  42  U.S.C.  7401  et  seq. 

Subp^l  AA— Missouri 

2.  Subpart  AA  is  amended  by  adding 
section'62.6358  and  an  imdesignated 
center'heading  to  read  as  follows: 

Air  Eili&Bsions  From  Existing  Hospital/ 
Medicp/Iiifectioiis  Waste  Incinerators 

§62.63^    kSwitifieaticn  of  plan. 

(a)  I^ntification  of  plan.  Missouri 
plan  fot  the  control  of  air  emissions 
from  h(|spital/medical/infectious  waste 
incinejrators  submitted  by  the  Missouri 


Department  of  Natural  Resources  on 
Jime  15, 1999. 

(b)  Identification  of  sources.  The  plan 
applies  to  existing  hospital/medical/ 
infectious  waste  incinerators 
constructed  on  or  before  Jime  20, 1996. 

(c)  Effective  date.  The  effective  date  of 
the  plan  is  October  18, 1999. 

[PR  Doc.  99-21309  Filed  8-18-99;  8:45  ami 
BILLINQ  CODE  6SaO-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[A[>-FRL-6419-6] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Halogenatad 
Solvant  Cleaning 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  On  December  2, 1994,  the 
EPA  issued  the  "National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Halogenated  Solvent  Cleaning"  (59  FR 
61801).  Today's  action  offers 
compliance  options  for  continuous  web 
cleaning  machines,  as  well  as 
amendments  to  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  that  apply  to  steam-heated 
vapor  cleaning  machines  and  to 
cleaning  machines  used  to  clean 
transformers.  The  EPA  is  approving 
these  amendmwits  to  ensure  that  all 
owners  or  operators  of  solvent  cleaning 
machines  have  appropriate  and 
attainable  requirements  for  their 
cleaning  machines. 
DATES:  This  direct  final  rule  will  be 
effective  on  October  18, 1999  without 
further  notice,  unless  the  EPA  receives 
adverse  comments  by  September  20, 
1999.  If  we  receive  any  adverse 
comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

addresses:  Written  comments  should 
be  submitted  (in  duplicate,  if  possible) 
to:  Air  and  Radiation  Docket  and 
Information  Center  (MC-6102), 
Attention  Docket  Number  A-92-39, 
Room  M-1500,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  The  EPA 


requests  that  a  separate  copy  of  each 
public  comment  be  sent  to  die  contact 
person  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards 
and  the  proposed  changes,  contact  Mr. 
Paul  Almodovar,  Coatings  and 
Consumer  Products  Group,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
0283.  For  information  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  contact  Ms. 
Acquanetta  Delaney,  Manufacturing 
Branch,  Office  of  Compliance  (2223A), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460;  telephone  (202)  564-7061. 

SUPPLEMENTARY  INFORMATION:  The  EPA 
is  publishing  this  rule  without  prior 
proposal  because  we  view  this  as  a 
noncontroversial  amendment  and  do 
not  anticipate  adverse  comment.  The 
changes  to  the  compliance  requirements 
for  continuous  web  cleaning  machines 
provide  the  only  reasonable  method 
available  to  those  cleaning  machines  to 
comply  with  the  maximimi  achievable 
control  technology  (MACT)  level  of 
control.  The  EPA  considers  these 
revised  requirements  to  be  comparable 
to  the  requirements  previously 
promulgated  for  other  cleaning 
machines.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federid 
Register,  we  are  publishing  a  separate 
document  that  will  serve  as  the  proposal 
in  the  event  that  adverse  comments  are 
filed.  This  rule  will  be  effective  on 
October  18, 1999  without  further  notice 
unless  we  receive  any  adverse  comment 
by  September  20,  1999.  If  we  receive 
any  adverse  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  the  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

Regulated  Entities 

The  following  entities  are  potentially 
regulated  by  this  direct  final  rule. 


(Category 


SIC  codes 


Examples  of  potentially  regulated  entities 


Industry 


33,  34,  36,  and  37 


Facilities  engaging  in  cleaning  operations  using  halogenated  solvent  cleaning  machines. 
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This  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  list  includes 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
hsted  could  also  be  affected.  To 
deteimine  whether  your  facility, 
company,  or  organization  is  regulated 
by  this  direct  final  rule,  you  should 
carefully  examine  the  applicability 
criteria  in  §  63.460  of  the  promulgated 
rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  direct 
final  rule  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTNER  INFORMATION  CONTACT  section. 

Oiganizatioii  of  TUs  Documrat 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 

A.  Why  Is  EPA  Amending  the  NESHAP  for 
Halogenated  Solvent  Cleaning? 

B.  What  b  the  Purpose  of  This  Direct  Final 
Rule? 

C.  Does  This  Rule  Apply  to  Me? 

D.  Do  the  Changes  in  Today's  EKrect  Final 
Rule  Apply  to  My  Machines? 

n.  New  Requirements  for  Continuous  Web 
Cleaning  Machines 

A.  How  Do  I  Know  if  My  Machine  is  a 
Continuous  Web  Cleaning  Machine? 

B.  What  Changes  Impact  My  Continuous 
•   Web  Cleaning  Machines? 

C.  How  Did  EPA  Develop  These  Changes? 

D.  How  Do  I  Know  if  My  Machine  Is 
"New"  or  an  "Existing"  Continuous  Web 
Cleaning  Machine? 

E.  When  Must  I  Comply  With  These  New 
Requirements? 

m.  Other  Changes 

A.  What  Change  Is  EPA  Making  That 
Applies  to  My  Transformer  Cleaning 
Operations? 

B.  What  Changes  Impact  My  Steam-Heated 
Vapor  Cleaning  Machines? 

IV.  Impacts 

V.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

C  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

D.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility/Small  Business 
Regulatory  Enforcement  Fairness  Act 

G.  Paperwork  Reduction  Act 

H.  Executive  Order  13045:  Protection  of 

Children  from  Environmental  Health 

Risks  and  Safety  Risks 
L  Submission  to  Congress  and  the 

Comptroller  General 
J.  National  Technology  Transfer  and 

Advancement  Act 


I.  Background 

A.  Why  Is  EPA  Amending  the  NESHAP 
for  Halogenated  Solvent  Cleaning? 

The  EPA  promulgated  the 
halogenated  solvent  cleaning  (HSC) 
NESHAP  on  December  2.  1994.  That 
rule  included  requirements  for  batch 
and  in-line  cleaning  machines  and 
included  both  control  device  and  work 
practice  requirements.  A  batch  cleaning 
machine  is  defined  in  the  HSC  NESHAP 
as  "a  solvent  cleaning  machine  in  which 
individual  parts  or  sets  of  parts  move 
through  the  entire  cleaning  cycle  before 
new  parts  are  introduced."  Iiiherent  in 
some  of  the  reqtiirements  is  the 
tmderstanding  that  the  part  or  set  of 
parts  stops  at  one  or  various  points  in 
the  machine  for  cleaning  and  for 
removal  of  cleaned  parts.  In  contrast,  an 
in-line  cleaning  machine  (or  continuous 
cleaning  machine)  is  defined  in  the  HSC 
NESHAP  as  "a  solvent  cleaning 
machine  that  uses  an  automated  parts 
handling  system,  tjrpically  a  conveyor, 
to  automatically  provide  a  continuous 
supply  of  parts  to  be  cleaned." 

After  promulgation,  several  industry 
groups  raised  concerns  about  how  some 
cleaning  machines  would  be  classified 
imder  the  rule.  These  commenters 
stated  that  some  machines  did  not 
clearly  and  completely  fit  into  any  of 
the  categories  of  cleaning  machines 
included  in  the  HSC  NESHAP.  The 
machines  in  question  included  movie 
film  cleaning  machines  and  machines 
used  to  clean  strips,  rods,  and  wire. 

After  some  initial  review,  the  EPA 
concluded  that  these  issues  warranted 
additional  consideration.  On  May  5, 
1998  (63  FR  24768),  the  EPA  issued  an 
immediate  stay  of  compliance  for  the 
continuous  web  cleaning  machines  until 
August  3, 1998.  In  that  same  action,  the 
EPA  proposed  to  extend  the  compliance 
date  for  these  imits  for  an  additional 
year,  to  August  3, 1999,  to  allow  for  an 
equivalency  determination.  The  EPA 
received  comments  on  the  proposed 
extension.  One  commenter  expressed 
concern  that  the  1-year  extension  may 
not  be  sufficient  time  to  review  the  data, 
complete  the  technical  analysis,  propose 
and  promulgate  an  equivalency 
determination,  and  allow  sufficient  time 
for  facilities  to  comply  with  the  new 
requirements.  The  EPA  agreed  with 
these  comments  and  on  December  11, 
1998  (63  FR  68397)  extended  the 
compliance  date  for  continuous  web 
cleaning  machines  to  December  2, 1999. 

B.  What  Is  the  Purpose  of  This  Direct 
Final  Rule? 

This  direct  final  rule  does  two  things. 
First,  it  promulgates  alternative 
compliance  requirements  for  continuous 


web  cleaning  machines.  A  continuous 
web  cleaning  machine  is  a  cleaning 
machine  that  cleans  a  continuous  web 
part  at  speeds  in  excess  of  11  feet  per 
minute.  Changes  to  the  rule  impacting 
continuous  web  cleaning  machines  are 
discussed  in  section  n.A  of  this  direct 
final  rule.  Second,  this  direct  final  rule 
makes  two  minor  changes,  discussed  in 
section  n.B,  which  are  the  only  changes 
that  impact  cleaning  machines  other  . 
than  continuous  web  cleaning 
machines. 

C.  Does  This  Rule  Apply  to  Me? 

You  are  subject  to  the  HSC  NESHAP 
if  you  are  the  owner  or  operator  of  a 
halogenated  solvent  cleaning  machine. 
A  hsdogenated  solvent  cleaning  machine 
is  any  piece  of  equipment  used  to 
remove  soil  if  the  solvent  used  in  the 
machine  contains  more  than  5  percent 
in  total  of  any  of  the  following 
halogenated  solvents: 
perchloroethylene;  methylene  chloride; 
1,1,1-trichloroethane  (also  known  as 
methyl  chloroform);  trichloroethylene; 
carbon  tetrachloride;  and  chloroform. 

D.  Do  the  Changes  in  Today's  Direct 
Final  Rule  Apply  to  My  Machines? 

The  changes  contained  in  today's 
direct  final  rule  only  apply  to  you  if 
yoxu  machines  meet  any  of  the 
following  criteria: 

1.  Halogenated  solvent  cleaning 
machines  that  are  classified  as 
continuous  web  cleaning  machines. 
(Changes  impacting  these  machines  are 
discussed  in  section  II.A.) 

2.  Halogenated  solvent  cleaning 
machines  used  to  clean  polychlorinated 
biphenyl  (PCB)  laden  transformers.  (A 
change  impacting  these  machines  is 
discussed  in  section  n.B.) 

3.  Halogenated  solvent  cleaning 
machines  that  are  steam-heated  vapor 
cleaning  machines.  (The  definition  of 
continuous  web  cleaning  machines  and 
a  change  impacting  these  machines  is 
discussed  in  section  II.B.) 

n.  New  Requirements  for  Continuous 
Web  Qeaning  Machines 

A.  How  Do  I  Know  if  My  Machine  Is  a 
Continuous  Web  Cleaning  Machine? 

A  continuous  web  cleaning  machine 
is  a  solvent  cleaning  machine  in  which 
parts  such  as  film,  coils,  wire,  and  metal 
strips  are  cleaned  at  speeds  in  excess  of 
11  feet  per  minute.  Parts  are  generally 
uncoiled,  cleaned  such  that  the  same 
part  is  simultaneously  entering  and 
exiting  the  solvent  appUcation  area  of 
the  solvent  cleaning  machine,  and  then 
recoiled  or  cut.  For  the  purposes  of  this 
subpart,  all  continuous  web  cleaning 
machines  are  considered  to  be  a  subset 
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of  in-libe  solvent  cleaning  machines. 
These  Units  tend  to  be  used  in  two 
distiimt  areas:  (1)  Movie  film  cleaning 
and  (4]  continuous  strip,  wire,  or  rod 
cleannig. 

Movi#  pFilm  Cleaning 

The  taiovie  film  cleaning  industry 
tjrpicaUy  uses  a  continuous  web 
deaniag  machine  to  clean  the  surfaces 
on  large  reels  of  film.  Typically,  a  reel 
is  loa(|ed  onto  the  machine  and  the  film 
threa4^  through  a  series  of  rollers.  The 
film  i$  then  either  fed  into  a  vat  or  past 
a  seriM  of  spray  nozzles  that  apply  the 
chlorinated  solvent  onto  the  film.  The 
film  is  then  dried  using  air  jets,  cloth 
pads,  or  a  combination  of  both. 

Strip.  |kod,  or  Wire  Cleaning 

This  group  of  continuous  weh 
cleaning  machines  cleans  a  more 
diversie  product  group,  including  large 
flat  pijBces  of  metal,  metal  rods,  and  thin 
wires.'  The  machines  can  be  dip  tanks, 
spray  ^plications,^r  a  combination. 
Whilojhe  EPA  has  only  ciurently 
identified  continuous  web  cleaning 
machjites  used  to  clean  metal  products, 
these  ^chines  may  clean  nonmetal 
produidts  which  would  also  be  covered 
by  this  rule. 

The  EPA  considered  both  of  the  above 
t}rpes  ioif  continuous  web  cleaning 
machines  when  developing  the  changes 
discussed  today. 

B.  Wh\at  Changes  Impact  My  Continuous 
Web  (jlfsaning  h4acbines? 

The  changes  will  enable  you  to 
compjhf  with  all  of  the  requirements  of 
the  HSp  NESHAP.  The  options  are 
simila^  to  the  options  for  other  in-line 
cleanii^  machines.  The  changes  are 
equivalent  to  those  codified  at  40  CFR 
part  68k  subpart  T,  and  include  new 
equivalent  controls  for  some  existing 
requir^ents  and  clarifications  of  the 
EPA's  I  Interpretation  of  existing 
requirteients  germane  to  continuous 
web  craning  machines.  The  changes 
accoum  for  the  inherent  differences 
betweUi  the  solvent  cleaning  machines 
that  wyre  the  basis  for  the  HSC  NESHAP 
promij^ated  in  1994  and  continuous 
web  cleaning  machines.  The  changes  to 
the  rul^  that  apply  only  to  continuous 
web  cleaning  machines  are: 

1.  An  Alternative  to  the  Requirement  for 
a  Maximum  Parts  Speed  of  1 1  Feet  per 
Minute  and  the  Requirement  for  a  Dwell 
Time  m  Some  Options 

You  we  not  required  to  meet  the 
speed  jand  dwell  requirements  if  your 
continji^ous  web  cleaning  machine  meets 
other  i]  >ecific  requirements.  These 
require  nents  include  a  properly 
designl^,  operated,  and  maintained 


system  to  eliminate  visible  carryout  of 
solvent  on  your  continuous  web 
product.  In  addition,  you  must  comply 
with  the  monitoring,  recordkeeping,  and 
reporting  requirements  for  the  controls 
that  replace  the  hoist  speed  and  dwell 
requirements. 

2.  A  Change  in  the  Alternative  for 
Continuous  Web  Cleaning  Machines 
Venting  to  a  Carbon  Adsorber 

A  properly  designed  and  operated 
continuous  web  cleaning  machine  can 
comply  with  the  new  or  existing  source 
requirements  by  venting  the  exhaust 
from  the  enclosed  cleaning  chamber 
through  a  properly  operated  and 
maintained  carbon  adsorption  system 
instead  of  one  of  the  equipment 
combinations  listed  in  the  HSC 
NESHAP.  However,  the  system  used 
must  be  demonstrated  to  the 
Administrator's  satisfaction  to  be  equal 
to  the  MACT  level  of  control  established 
for  the  listed  control  combinations. 

3.  A  Clarification  That  There  is  No 
Freeboard  Ratio  Requirement  if  Your 
Continuous  Web  Cleaning  Machine 
Does  Not  Have  an  Exposed  Sump 

That  is,  if  yoin  continuous  web 
cleaning  machine  has  a  remote 
reservoir,  no  fi'eeboard  ratio  requirement 
applies. 

4.  A  Clarification  That  the  Ban  on  the 
Cleaning  of  Absorbent  Materials  Does 
Not  Apply  to  Cloth  Rollers  Used  in  the 
Cleaning  Process  Inside  Your  Machine 

However,  you  do  have  requirements 
that  apply  when  you  remove  these 
rollers  from  the  machine. 

5.  A  Clarification  on  the  Interpretation 
of  Superheated  Vapor  Technology  for 
Continuous  Web  Cleaning  Machines 

The  new  interpretation  allows  for  any 
technology  that  raises  the  continuous 
web  part  above  the  boiling  point  of  the 
solvent.  A  new  term,  superheated  part 
technology,  has  been  added  to  the  rule 
to  more  clearly  address  this  situation. 
Therefore,  as  with  the  HSC  NESHAP 
promulgated  in  1994,  your  specific 
compliance  options  in  the  amended 
HSC  NESHAP  depend  on  whether  your 
cleaning  machines  are  considered  to  be 
new  or  existing. 

C.  How  Did  EPA  Develop  These 
Changes? 

The  EPA  evaluated  all  data  received 
on  continuous  web  cleaning  machines 
&t)m  the  industry.  The  EPA  contacted 
some  facilities  for  additional  data  and 
identified  several  facilities  for  site  visits. 
The  EPA  conducted  several  site  visits 
and  was  able  to  gather  additional  data 
on  the  unique  design  and  operational 


requirements  of  continuous  web 
cleaning  machines.  Based  on  these  data, 
EPA  evaluated  how  continuous  web 
cleaning  machines  best  fit  into  the  HSC 
NESHAP  promulgated  in  1994  and 
identified  changes  to  be  made.  The 
inability  of  some  continuous  web 
cleaning  machines  to  comply  with  the 
rule  is  a  result  of  differences  between 
those  machines  and  the  cleaning 
machines  used  as  the  basis  for  the  HSC 
NESHAP  proiflulgated  in  1994. 

The  first  step  in  EPA's  analysis  was  to 
determine  whether  existing  compliance 
options  could  be  used  for  continuous 
web  cleaning  machines.  The  only  option 
available  that  did  not  include  a 
maximum  hoist  speed  requirement  was 
the  alternative  standard  included  in 
§63.464. 

This  option  has  only  an  overall 
solvent  emission  rate,  with  no  design  or 
work  practice  requirements.  The  EPA 
concluded  that  the  continuous  web 
cleaning  machines  were  not  candidates 
for  the  aitemative  standard.  In  addition, 
the  overall  solvent  emission  rates  were 
established  based  on  an  infrequently 
used  solvent  cleaning  machine,  not  on 
a  continuous  web  cleaning  machine.  As 
the  name  suggests,  continuous  web 
cleaning  machines  tend  to  be  operated 
on  a  continuous  or  near-continuous 
basis.  Since  compliance  with  this 
alternative  standard  was  not  viable,  ETA 
then  looked  at  the  primary  standtir.l;. 

In  general,  continuous  web  cleaiJng 
machines  could  be  brought  into 
compliance  with  the  requirements  of  the 
HSC  NESHAP  but  for  the  following  two 
requirements. 

•  The  design  requirement  of 

§  63.463(a)(3)  that  "each  cleaning 
machine  shall  have  an  automated  parts 
handling  system  capable  of  moving 
parts  or  parts  baskets  at  a  speed  of  11 
feet  per  minute  or  less  from  the  initial 
loading  of  parts  through  the  removal  of 
cleaned  parts." 

•  The  requirement  for  a  "dwell"  that 
is  included  in  two  of  the  four 
compliance  options  available  for 
existing  in-line  cleaning  machines. 

The  changes  that  were  needed  in  the 
HSC  NESHAP  were  due  to  potential 
issues  with  the  following  requirements: 

•  The  design  requirement  of 

§  63.463(a)(2)  that  each  "cleaning 
machine  shall  have  a  fi«eboard  ratio  of 
0.75  or  greater." 

•  The  work  practice  requirement  of 
§63.463(d)(12)  that  "sponges,  fabric, 
wood,  and  paper  products  shall  not  be 
cleaned." 

•  The  design  requirement  for 
superheated  vapor  technology  in  one  of 
the  options  for  existing  cleaning 
machines  and  two  of  the  options  for 
new  cleaning  machines. 
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Each  of  the  changes  deem^  necessary 
to  address  these  issues  is  discussed 
below. 

1.  Maximum  Hoist  Speed  and  DweU 
Requirements 

Continuous  web  cleaning  machines 
are  different  from  other  solvent  cleaning 
machines — they  are  designed  to  clean 
parts  traveling  at  a  high  rate  of  speed. 
In  addition,  the  "part"  being  cleaned, 
the  continuous  web  part,  is  a  long  strip 
of  material  that  is  never  totally  within 
the  parts  cleaning  machine.  The  part 
moves  through  the  cleaning  machine 
such  that  one  end  of  the  part  exits  the 
machine  before  the  other  end  enters. 
Therefore,  there  is  no  opportimity  to 
meet  a  dwell  reqiiirement. 

When  evaluating  equivalency  of 
alternative  controls,  it  is  important  to 
understand  the  reason  for  the 
requirements  in  the  original  HSC 
NESHAP.  Limiting  part  speed  was 
required  for  two  primary  reasons: 

•  To  limit  liquid  carryout  on  the  part 
being  cleaned  caused  by  improper 
draining  and  improper  cycle  time. 

•  To  limit  the  vapor  disturbance  or 
vapor  carryout  caused  by  parts  moving 
through  the  solvent  cleaning  machine 

too  quickly- 

Similarly,  a  proper  dwell  time  also 
limits  carryout  emissions.  First,  dwell 
allows  the  part  extra  time  within  the 
freeboard  for  liquid  or  vapor  solvent  to 
flash  off  and/or  drain  hadu  into  the 
solvent  tank.  Stopping  below  the  vapor 
zone  of  a  vapor  cleaner,  as  required  by 
a  dwell  under  this  rule,  also  tends  to 
limit  the  speed  that  the  part  is  traveling 
as  it  goes  through  the  vapor  zone.  The 
dwell  is  particularly  beneficial  when  the 
part  has  large  pieces  sticking  out  that 
can  capture  solvent  liquid  or  vapor  and 
remove  it  from  the  machine  as  the  part 
is  removed. 

Based  on  observations  made  during 
the  site  visits  to  fecilities  with 
continuous  web  cleaning  machines, 
EPA  has  concluded  that  properly 
operated  squeegees  and/or  air  knives  are 
capable  of  controlling  emissions  to  at 
least  the  same  degree  as  a  reduced  parts 
speed  for  continuous  web  parts.  Air 
Imives  and  squeegee  systems  on  a 
continuous  web  part  remove  essentially 
all  of  the  solvent  that  remains  on  the 
part.  These  systems  likely  exceed  the 
performance  of  a  reduced  hoist  speed, 
in  and  of  itself,  because  the 
effectiveness  of  a  reduced  hoist  speed 
on  emissions  is  dependent  on  other 
factors,  such  as  the  part  shape  and 
orientation.  These  air  knives  and 
squeegees  work  on  continuous  web 
cleaning  machines  to  a  higher  efficiency 
than  on  traditional  units  because  the 
part  being  cleaned  is  flat.  Therefore, 


there  is  nothing  to  trap  the  solvent 
liquid  or  vapors. 

In  order  to  ensure  that  all  of  the 
emission  reductions  associated  with 
reduced  parts  speed  and  a  dwell  are 
realized,  however,  you  will  need  to 
minimize  the  openings  for  part  entrance 
and  exit  into  the  cleaning  machine.  The 
EPA  observed  minimized  entry  and  exit 
openings  in  all  cases  that  were 
evaluated  during  the  development  of 
these  alternatives. 

As  with  any  other  control,  improperly 
operated  or  maintained  squeegees  or  air 
knives  can  quickly  eliminate  any 
potential  emission  reductions.  A  part 
exiting  a  well-maintained  squeegee  or 
air  knife  system  wiU  be  visibly  dry. 
However,  a  part  exiting  an  improperly 
maintained  machine  would  have  a  thin 
film  of  solvent  left  on  the  surface.  This 
film  evaporates  quickly  after  exiting  the 
machine,  which  results  in  a  much  larger 
solvent  loss  rate.  The  new  requirements 
in  this  direct  final  rule  include 
requirements  that  ensure  proper 
operation  of  these  carryout  reducing 
devices. 

2.  Carbon  Adsorption  Units  on 
Continuous  Web  Cleaning  Machines 

When  the  EPA  evaluated  continuous 
web  cleaning  machines,  we  noticed  an 
inherent  benefit  of  these  cleaning 
machines  over  typical  machine  design. 
This  difference  was  particularly 
noticeable  on  film  cleaning  machines. 
The  portion  of  film  cleaning  machines 
where  solvent  is  applied  tends  to  be 
enclosed  and  then  vented  to  prevent 
solvent  contamination  of  the  expensive 
film.  In  these  machines,  the  area 
surrounding  the  film  take-up  reel  is  also 
within  an  enclosed  area  and  is  often 
vented  as  well.  When  solvent  is  being 
used,  the  doors  to  the  machines  are 
closed.  The  exhaust  from  these 
machines  is  often  vented  to  a  carbon 
adsorber.  The  overall  effectiveness  of 
the  carbon  adsorber  in  these 
applications  far  exceeded  the  overall 
control  efficiency  calculated  for  other 
solvent  cleaning  machines  during  the 
rule  development.  A  control  efficiency 
of  65  percent  was  used  for  carbon 
adsorbers  when  a  machine  was  actively 
cleaning  parts.  When  combined  with 
other  controls  and  accounting  for  times 
when  the  machine  was  not  operating, 
the  overall  control  efficiencies  that  were 
used  as  the  basis  for  existing  and  new 
machines  was  60  and  70  percent, 
respectively. 

Based  on  the  information  gathered. on 
film  cleaning  machines,  the  EPA  has 
concluded  that  the  use  of  a  carbon 
adsorption  system  on  a  properly 
operated  and  maintained  unit  will 
ensure  emission  reductions  that  are  at 


least  as  effective  as  the  controls 
established  as  MACT  in  the 
pijomulgated  rule.  For  example,  one 
continuous  web  cleaning  machine  using 
a  carbon  adsorption  system  observed  by 
the  EPA  cleaned  over  3,500  square  feet 
of  product  per  gallon  of  solvent  used. 
Therefore,  the  use  of  a  carbon 
adsorption  system  demonstrated  to 
provide  an  overall  control  effectiveness 
of  70  percent  (i.e.,  capture  efficiency 
times  removal  efficiency)  is  an 
alternative  to  the  promulgated  options 
for  continuous. web  cleaning  machines. 

3.  Freeboard  Ratio  Requirements  for 
Remote  Reservoir  Machines 

The  HSC  NESHAP  includes  a  design 
requirement  for  a  fi«eboard  ratio  of  at 
least  0.75  for  all  in-line  cleaning 
machiues.  lu  two  of  the  compliance 
options  for  new  in-line  cleaning 
machines,  a  freeboard  ratio  of  1.0  is 
required.  However,  some  continuous 
web  cleaning  machines  do  not  have  an 
exposed  sump.  These  remote  reservoir 
continuous  web  cleaning  machines  are 
more  similar  to  the  remote  reservoir 
batch  cold  cleaning  machines.  In  the 
HSC  NESHAP,  batch  cold  cleaning 
machines  that  have  a  remote  reservoir 
are  excluded  from  the  freeboard 
requirement  that  other  batch  cold 
cleaning  machines  must  have. 

The  &A  has  concluded  that  the  same 
reasons  that  justify  remote  batch  cold 
cleaning  machines  not  being  required  to 
maintain  a  minimum  freeboard  ratio 
also  apply  to  continuous  web  cleaning 
machines.  In  all  of  these  machines,  the 
primary  cleaning  mechanism  is  from 
solvent  sprayed  on  the  parts  through 
nozzles.  The  solvent  then  typically 
drains  into  a  sump  that  has  minimal 
openings  which  in  many  cases  are  also 
covered.  In  all  cases,  the  opportunity  for 
-  evaporation  and  for  air  disturbances  is 
minimized.  Therefore,  EPA  has  also 
concluded  that  the  exclusion  from  a 
freeboard  requirement  should  also  apply 
to  remote  reservoir  continuous  web 
cleaning  machines.  This  exclusion  has 
been  added  to  the  rule. 

4.  Cleaning  of  Absorbent  Materials 

The  prohibition  on  cleaning  absorbent  • 
materials  in  a  halogenated  solvent 
cleaning  machine  may  cause  problems 
for  some  continuous  web  cleaning 
machines.  This  prohibition  was 
included  because  any  absorbent 
materials  that  were  cleaned  in  the 
machine  would  be  solvent  laden  when 
removed  bom  the  machine.  Removal  of 
solvent  laden  parts  would  be  a  large 
source  of  emissions.  Some  continuous 
web  cleaning  machines  use  some 
absorbent  materials,  such  as  cloth 
rollers,  in  the  cleaning  process. 
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Tha  EPA  did  not  intend  to  prohibit 
the  UOB  of  absorbent  materials  as  part  of 
the  cleaning  mechanism  in  a  machine. 
Since  these  absorbent  materials  would 
not  he  removed  from  the  machine  after 
each  iQleaning,  no  emissions  from  these 
materials  would  occur  dimng  each 
cleaning  cycle.  However,  once  these 
materials  are  removed  from  the  cleaning 
macWne,  they  would  be  solvent  laden, 
and  ^iiissions  would  occur  if  the 
absorbent  cleaning  materials  were  not 
properly  handled. 

The  ability  to  use  absorbent  materials 
as  pan  of  the  cleaning  machine  is 
clarivbd  in  today's  direct  final  rule. 
However,  any  rollers  or  other  absorbent 
mate^^als  that  are  removed  from 
continuous  web  cleaning  machines 
must  be  treated  as  hazardous  waste  and 
disposed  of  as  required  by  applicable 
hazardous  waste  rules. 

5.  Suj[ierheated  Vapor  Technology 

Thfej  purpose  of  superheated 
technology  is  to  heat  the  part(s)  to 
evaporate  even  the  thin  layer  of  solvent 
film  that  can  exist  after  solvent  cleaning. 
This  if  tjrpically  achieved  by  the 
introquction  of  superheated  vapor  into 
an  ei^alosed  portion  of  a  cleaner.  The 
supeueated  vapor  then  heats  the  part(s) 
to  abwe  the  boiling  point  of  the  solvent. 
Any  $plvent,  even  the  typical  solvent 
film,  bn  the  surface  of  a  part  is  virtually 
elimittated  by  this  process.  The 
remaining  problem  for  most  cleaning 
machines  is  the  vapor  entrainment  on 
the  part(s). 

This  technique  and  its  effective    ' 
emission  reductions  are  not  dependent 
on  ex|t|Bmal  forces  providing  the  heating 
(i.e.,  Vfapors  contacting  a  part  to  heat  it). 
Ther^lbre.  any  process  that  effectively 
raises  the  temperature  of  the  part  above 
the  boiling  point  of  the  solvent  should 
achieve  the  same  effect.  This  would 
include  any  physical  process  that  raises 
the  tc|4iperatiu!e  of  the  part  itself. 

For  example,  some  of  the  continuous 
mateiijals  being  cleaned  are  metal  rods 
or  wires.  These  parts  are  often  sent 
processes  that  reduce  their 
ference,  such  as  through  the  use 
3.  This  process  is  generally 
exotfal^rmic  and  the  part  can  become 
heated  to  several  himdred  degrees.  If  the 
temperature  of  the  part  is  heated  to 
abovQ  the  boiling  point  of  the  solvent, 
the  s^e  emission  reductions  achieved 
by  the  superheated  vapor  technology 
shoul^  be  obtained.  In  fact,  by  not 
reintitiducing  solvent,  the  emission 
reductions  may  actually  increase.  In 
today's  direct  final  rule,  a  new  term, 
superheated  part  technology,  has  been 
added  las  an  alternative  to  superheated 
vapor  technology  in  all  options  that 


include  a  superheated  vapor 
requirement. 

6.  Additional  Clarification  for  Primary 
Condensers 

An  additional  issue  arose  during  the 
evaluation  of  the  equivalent  control 
devices.  While  already  included  in  the 
promulgated  rule,  EPA  wishes  to  clarify 
a  point  concerning  freeboard 
refrigeration  devices  on  continuous  web 
cleaning  machines.  The  purpose  of  a 
primary  condenser  is  to  condense 
vapors  that  rise  out  of  the  boiling  simip. 
On  the  other  hand,  a  freeboard 
refiigeration  device  creates  a  cool  air 
blanket  to  limit  diffusion.  Primary  coils 
can  serve  as  a  freeboard  refrigeration 
device  under  certain  conditions  for 
vapor  cleaners.  However,  many 
continuous  web  cleaning  machines  are 
not  vapor  cleaning  machines;  therefore, 
no  requfrement  for  a  primary 
condensing  coil  applies  to  these  units. 
Even  if  the  continuous  web  cleaning 
machines  were  vapor  cleaning 
machines,  the  rule  allows  for  primary 
coils  to  be  considered  a  freeboard 
refrigeration  device  if  the  required 
temperature  of  the  afr  blanket  is  created 
within  the  freeboard  area.  Therefore,  the 
ability  to  use  any  type  of  cooling  coils 
as  a  freeboard  refrigeration  device  is 
emphasized  and  clarified  for  continuous 
web  cleaning  machines. 

D.  How  Do  I  Know  if  My  Machine  is 
"New"  or  an  "Existing"  Continuous 
Web  Cleaning  Machine? 

Machines  are  classified  as  either  new 
or  existing  based  on  the  HSC  NESHAP 
proposed  on  November  29, 1993. 
Continuous  web  cleaning  machines  on 
which  construction  started  before 
November  29, 1993  are  existing  affected 
sources.  Machines  on  which 
construction  started  on  November  29, 
1993  or  later  are  new  affected  sources. 

E.  When  Must  I  Comply  With  These  New 
Requirements? 

You  must  comply  with  these 
requirements  by  December  12, 1999  for 
both  your  new  and  existing  affected 
sources.  This  date  was  established  in  a 
Federal  Register  notice  published  on 
December  11,  1998  (63  FR  68397). 

m.  Other  Changes 

A.  What  Change  Is  EPA  Making  That 
Applies  to  My  Transformer  Cleaning 
Operations? 

The  EPA  has  recentiy  become  aware 
of  a  potential  conflict  between  the  HSC 
NESHAP  and  some  specific  Toxic 
Substances  Control  Act  (TSCA)  permits. 
Some  facilities  clean  transformers 
contaminated  with  PCBs  using  batch 
cold  halogenated  solvent  cleaning 


machines.  The  cleaning  of  these  PCB- 
laden  transformers  is  covered  under 
TSCA  permits,  which  include 
requirements  to  ensure  proper  draining 
and  proper  disposal  of  all  materials. 
These  transformers  often  include 
absorbent  materials  (i.e. ,  cardboard). 
The  HSC  NESHAP  requirements  for 
cold  cleaning  machines  state  that 
"Sponges,  fabric,  wood,  and  paper  shall 
not  be  cleaned."  (§  63.462(c)(8)). 

It  is  not  EPA's  intent  to  prohibit  the 
proper  decontamination  operation  for 
PCB-laden  transformers.  The  intent  of 
this  requirement  in  the  HSC  NESHAP  is 
to  reduce  the  amount  of  solvent  loss  due 
to  improper  cleaning  of  absorbent 
materials,  such  as  rags  and  cloths.  The 
EPA  has  reviewed  the  requirements  in 
an  example  permit  of  a  facility 
conducting  decontamination  of  these 
fransfonners  and  concluded  that  TSCA 
permits  should  adequatelv  ensure  that 
the  intent  of  the  HSC  NESHAP  is  met 
for  these  operations.  For  example,  these 
permits  have  sufficient  requirements  for 
proper  draining  and  disposal  of  the 
transformers.  Therefore,  EPA  is  adding 
an  exclusion  for  cleaning  absorbent 
materials  in  PCB-laden  transformers,  in 
compliance  with  a  permit  issued  imder 
TSCA,  in  this  direct  final  rule. 

B.  What  Changes  Impact  My  Steam- 
Heated  Vapor  Cleaning  Machines? 

Steam-heated  vapor  cleaning 
machines  will  no  longer  be  required  to 
have  a  device  that  shuts  off  the  sump 
heat  it  the  liquid  level  drops  to  the 
sump  heater  coils  (§  63.463(a)(4)).  This 
requirement  was  included  in  the  HSC 
NESHAP  for  all  machines.  However, 
since  the  promulgation  of  the  HSC 
NESHAP,  EPA  has  determined  that  this 
device  is  not  necessary  for  steam-heated 
machines. 

The  lowest  decomposition 
temperatiu^  of  the  chlorinated  solvents 
subject  to  this  rule  is  788  degrees 
Fahrenheit  (420  degrees  Celsius).  A 
steam-heated  imit  will  never  heat  the 
solvent  to  788  degrees  Fahrenheit  (420 
degrees  Celsius).  Therefore,  a  switch 
that  turns  off  the  simip  heat  when  the 
solvent  layer  reaches  the  heating  coils  is 
an  urmecessary  expense.  Consequently, 
the  requirement  for  low-level  sump 
turn-off  switches  has  been  removed  for 
steam-heated  solvent  cleaning 
machines. 

IV.  Impacts 

The  changes  contained  in  this  direct 
final  rule  are  corrections,  clarifications, 
and  equivalent  compliance  alternatives 
and  do  not  change  the  intended 
coverage  of  the  HSC  NESHAP  (subpart 
T).  These  changes  will  not  affect  the 
estimated  emission  reductions  or  the 
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control  costs  for  these  rules.  These 
clarifications  and  corrections  should 
make  it  easier  for  owners  and  operators 
of  affected  sources,  and  for  local  and 
State  authorities,  to  imderstand  and 
implement  the  requirements  in  subpart 
T.  The  eqmvalent  compliance 
alternatives  will  make  it  possible  for 
owners  and  operators  of  continuous  web 
cleaning  machines  to  comply  with  all 
requirements  of  subpart  T. 

V.  Adipinistrative  Reqviieiiiaits 

A.  Docket 

The  docket  number  for  this 
rulemaking  is  A-92-39.  The  docket  is 
an  organized  and  complete  file  of 
information  compiled  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dyuaxuic  file  because 
material  is  added  throughout  the 
rulemaking  development.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  dociunents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
docket  contains  the  record  in  the  case  of 
judicial  review.  (See  section 
307(d)(7)(A)  of  the  Clean  Air  Act.) 

B.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  EPA  must 
submit  significant  regulatory  actions  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review.  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  OMB  determines  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more  or 
adversely  affisct  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities ; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  direct 
final  rule  does  not  qualify  as  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and, 
therefore,  is  not  subject  to  review  by 
OMB. 


C.  Executive  Order  12875:  Enhancing 
Intergovenunental  Partnerships 

Under  Executive  Order  12875,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local,  or  tribal 
government  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
the  EPA  consults  with  those 
governments.  If  the  EPA  complies  by 
consulting.  Executive  Order  12875 
requires  the  EPA  to  provide  to  OMB  a 
description  of  the  extent  of  the  EPA's 
prior  consultation  with  representatives 
of  affected  State,  local,  and  tribal 
governments,  the  natiue  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regiilation.  In  addition. 
Executive  Ofrder  12875  requires  the  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 

Today's  direct  final  rule  does  not 
create  a  mandate  on  State,  local,  or    , 
tribal  governments.  This  direct  final  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  direct  final  rule. 

D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Goverrunents 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  governments 
or  the  EPA  consults  with  those 
governments.  If  the  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  the  EPA  to  provide  to  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  natiue  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  the  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 


representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regiUatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

This  direct  final  rule  does  not  impose 
any  duties  or  compliance  costs  on 
Indian  tribal  govermnents.  Further,  the 
direct  final  nde  provided  herein  does 
not  significantly  alter  the  control 
standards  imposed  by  the  HSC  NESHAP 
for  any  source,  including  any  that  may 
affect  communities  of  the  Indian  tribal 
governments.  Hence,  today's  direct  final 
rule  does  not  significantly  or  imiquely 
affect  the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  direct  final  rule. 

E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  (UMRA)  of  1995,  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
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infonning,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Thia  EPA  has  determined  that  this 
direoti  final  rule  does  not  include  a 
Fed^^  mandate  that  may  result  in 
estin^^ted  costs  of  $100  million  or  more 
to  eilller  State,  local,  or  tribal 
govenunents  in  the  aggregate  or  to  the 
privflRB  sector  in  any  1  year,  and  that 
this  direct  final  rule  does  not 
signi^cantly  or  uniquely  impact  small 
govetlmients,  because  it  contains  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
uponl  mem.  The  EPA  has  not  prepared 
a  bu(i|etary  impact  statement  or 
speciji|cally  addressed  the  selection  of 
the  1^^  costly,  most  cost-effective,  or 
least  burdensome  alternative.  In 
addilaon,  because  small  governments 
will  not  be  significantly  or  imiquely 
affect^  by  this  rule,  the  EPA  is  not 
reqtii^ed  to  develop  a  plan  with  regard 
to  sniaU  govenmients.  Therefore,  the 
requiiements  of  the  UMRA  do  not  apply 
to  thjisi  direct  final  rule. 

^atory  Flexibility/Small  Business 
'^toiy  Enforcement  Fairness  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.),  as  amended  by 
the  Sttall  Business  Regulatory 
EnfbiUement  Fairness  Act  (SBREFA)  of 
1996,{  fequires  the  EPA  to  give  special 
consideration  to  the  effect  of  Federal 
regulations  on  small  entities  and  to 
consiqer  regulatory  options  that  might 
mitigate  any  such  impacts.  The  EPA 
must  nrepare  a  regulatory  flexibility 
analyisks  unless  the  EPA  certifies  that  the 
rule  n^ll  not  have  a  "significant  impact 
on  a  aikbstantial  number  of  small 
entitipB."  Small  entities  include  small 
businjdsses,  small  not-for-profit 
enterb|rises,  and  small  government 
jurisqijctions. 

tlirect  final  rule  would  not  have 
cant  impact  on  a  substantial 
of  small  entities  because  it 
and  makes  corrections  to  the 
promiigated  HSC  NESHAP,  but 
impo^^s  no  additional  regulatory 
requi^ments  on  owners  or  operators  of 
affect^  soiurces. 

G.  Paperwork  Reduction  Act 

Th^  Information  collection  request 
(ICR)  lUras  submitted  to  the  0MB  under 
the  P{l|>erwork  Reduction  Act  (44  U.S.C. 
3501,  !^t  seq.)  at  the  time  this  rule  was 
originally  promulgated.  The 
amenflments  to  the  HSC  NESHAP 
contained  in  this  direct  final  rule  will 
have  Dp  impact  on  the  information 
colleqt|on  burden  estimates  made 
previ(^tisly.  Therefore,  the  ICR  has  not 
been  Mvised. 


H.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  healUi  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  altftmatives 
considered  by  the  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  so  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  direct 
final  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
"economically  significant"  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  is  based  on  technology 
performance  rather  than  health  or  risks 
that  may  disproportionately  affect 
children. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
SBREFA  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  direct 
final  rule  and  other  required 
information  to  the  United  States  Senate, 
the  United  States  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  direct  final  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  direct  final  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995,  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  the  EPA  to  use  volimtary 


consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  one  or  more 
voluntary  consensus  standards  bodies. 
The  NTTAA  requires  the  EPA  to 
provide  Congress,  through  OMB,  with 
explanations  when  the  EPA  decides  not 
to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  the 
proposal  of  any  new  technical 
standards.  The  EPA  welcomes 
comments  on  this  aspect  of  the  direct 
final  rule  and.  specifically,  invites  the 
public  to  identify  potentially  applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

As  part  of  a  uirger  effort,  the  EPA  is 
undertaking  a  project  to  cross-reference 
existing  volimtary  consensus  standards 
on  testing,  sampling,  and  analysis  with 
current  and  futiue  EPA  test  methods. 
When  completed,  this  project  will  assist 
the  EPA  in  identifying  potentially 
appUcable  voluntary  consensus 
standards  which  can  then  be  evaluated 
for  equivalency  and  applicability  in 
determining  compliance  with  future 
regulations. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Continuous  web 
cleaning.  Film  cleaning,  Halogenated 
solvent  cleaning  machines,  Hazardous 
substances. 

Dated:  August  6, 1999. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regidations  is  amended  as 
follows. 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

Subpart  T— National  Emission 
Standards  for  Halogenatad  Solvsnt 
Cleaning 

2.  Amend  §  63.461  by  adding,  in 
alphabetical  order,  definitions  for  "air 
knife  system,"  "remote  reservoir 
continuous  web  cleaning  machine," 
"squeegee  system,"  and  "superheated 
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part  technology."  and  by  revising  the 
definition  of  "continuous  web  cleaning 
machine"  to  read  as  follows: 

f63^1    IMinttkNW. 

*  *        •        •        • 

Air  knife  system  means  a  device  that 
directs  forced  air  at  high  pressure,  high 
volume,  or  a  combination  of  high 
pressure  and  high  voliune,  through  a 
small  opening  directly  at  the  surfece  of 
a  continuous  web  part.  The  purpose  of 
this  system  is  to  remove  the  solvent  film 
bam  the  surfaces  of  the  continuous  web 
part. 

*  •        •        •        • 

Continuous  web  cleaning  machine 
means  a  solvent  cleaning  machine  in 
which  parts  such  as  film,  coils,  wire, 
and  metal  strips  are  cleaned  at  speeds 
in  excess  of  11  feet  per  minute.  Parts  are 
generally  uncoiled,  cleaned  such  that 
the  same  part  is  simultaneously  entering 
and  exiting  the  solvent  application  area 
of  the  solvent  cleaning  machine,  and 
then  recoiled  or  cut.  For  the  purposes  of 
this  subpart,  ail  continuous  web 
cleaning  machines  are  considered  to  be 
a  subset  of  in-line  solvent  cleaning 
machines. 

*  *        •        •        • 

Remote  reservoir  continuous  web 
cleaning  machine  means  a  continuous 
web  cleaning  machine  in  which  there  is 
no  exposed  solvent  siunp.  hi  these 
units,  the  solvent  is  piunped  from  an 
enclosed  chamber  and  is  typically 
applied  to  the  continuous  web  part 
through  a  nozzle  or  series  of  nozzles. 
The  solvent  then  drains  from  the  part 
and  is  collected  and  recycled  through 
the  sump,  allowing  no  solvent  to  pool 
in  the  work  or  cleaning  area. 

*  *        •        •        • 

Squeegee  system  means  a  system  that 
uses  a  series  of  pliable  surfaces  to 
remove  the  solvent  film  bova  the 
siufaces  of  the  continuous  web  part. 
These  pliable  surfaces,  called  squeegees, 
are  typically  made  of  rubber  or  plastic 
media,  and  need  to  be  periodically 
replaced  to  ensvu«  continued  proper 
function. 
***** 

Superheated  part  technology  means  a 
system  that  is  part  of  the  continuous 
web  cleaning  process  that  heats  the 
continuous  web  part  either  directly  or 
indirectly  to  a  temperatiu^  above  the 
boiling  point  of  the  cleaning  solvent. 
This  could  include  a  process  step,  such 
as  a  tooling  die  that  heats  the  part  as  it 
is  processed,  as  long  as  the  part  remains 
superheated  through  the  cleaning 
machine. 
***** 

3.  Amend  §  63.462  by  revising 
paragraphs  (c)  introductory  text  and 


(c)(8)  and  adding  paragraph  (c)(9)  to 
read  as  follows: 

f  63.462    Batch  coM  cleaning  machine 
standard*. 

***** 

(c)  Each  owner  or  operator  of  a  batch 
cold  solvent  cleaning  machine 
complying  with  paragraphs  (a)(2)  or  (b) 
of  this  section  shall  comply  with  the 
work  and  operational  practice 
requirements  specified  in  paragraphs 
(c)(1)  through  (c)(9)  of  this  section,  as 
applicable. 
***** 

(8)  Except  as  provided  in  paragraph 
(c)(9)  of  this  section,  sponges,  fabric, 
wood,  and  paper  products  shall  not  be 
cleaned. 

(9)  The  prohibition  in  paragraph  (c)(8) 
)f  this  section  does  not  apply  to  the 

cleaning  of  porous  materials  that  are 
part  of  polychlorinated  biphenyl  (PCB) 
laden  transformers  if  those  transformers 
are  handled  throughout  the  cleaning 
process,  and  disposed  of  in  compliance 
with  an  approved  PCB  disposal  permit 
issued  in  accordance  with  the  Toxic 
Substances  Control  Act  (TSCA). 
***** 

4.  Amend  §  63.463  by  revising 
paragraphs  (a)  introductory  text,  (c) 
introductory  text,  (d)  introductory  text, 
(e)  introductory  text  and  (e)(2) 
introductory  text,  and  by  adding 
paragraphs  (e)(2)(viii)  through  (e)(2)(x) 
and  paragraph  (g)  to  read  as  follows: 

§  63.463    Batch  vapor  and  in-line  ctoaning 
machine  standard*. 

(a)  Except  as  provided  in  §  63.464  for 
all  cleaning  machines  and  in  paragraph 
(g)(3)  of  this  section  for  continuous  web 
cleaning  machines,  each  owner  or 
operator  of  a  solvent  cleaning  machine 
subject  to  the  provisions  of  this  subpart 
shall  ensure  that  each  existing  or  new 
batch  vapor  or  in-line  solvent  cleaning 
machine  subject  to  the  provisions  of  this 
subpart  conforms  to  the  design 
requirements  specified  in  paragraphs 
(a)(1)  through  (a)(7)  of  this  section. 
***** 

(c)  Except  as  provided  in  §  63.464  for 
all  cleaning  machines  and  in  paragraph 
(g)(3)  of  this  section  for  continuous  web 
cleaning  machines,  each  owner  or 
operator  of  an  existing  or  new  in-line 
solvent  cleaning  machine  shall  comply 
with  paragraph  (c)(1)  or  (c)(2)  of  this 
section  as  appropriate.  The  owner  or 
operator  of  a  continuous  web  cleaning 
machine  shall  comply  with  the 
requirements  of  paragraph  (g)  in  lieu  of 
complying  with  this  paragraph. 
***** 

(d)  Except  as  provided  in  §  63.464  for 
all  cleaning  machines  and  in  paragraph 


(g)(3)  of  this  section  for  continuous  web 
cleaning  machines,  each  owner  or 
operator  of  an  existing  or  new  batch 
vapor  or  in-line  solvent  cleaning 
machine  shall  meet  all  of  the  following 
required  work  and  operational  practices 
specified  in  paragraphs  (d)(1)  through 
(d)(12)  of  this  section,  as  applicable. 
***** 

(e)  Except  as  provided  in  paragraph 
(g)(4)  of  this  section,  each  owner  or 
operator  of  a  solvent  cleaning  machine 
compljring  with  paragraph  (b),  (c),  or  (g) 
of  this  section  shall  comply  with  the 
requirements  specified  in  paragraphs 
(e)(1)  through  (e)(4)  of  this  section. 
***** 

(2)  Determine  dining  each  monitoring 
period  whether  each  control  device 
used  to  comply  with  those  standards 
meets  the  requirements  specified  in 
paragraphs  (e)(2)(i)  through  (e)(2)(x)  of 
this  section. 
***** 

(viii)  If  a  superheated  part  system  is 
used  to  comply  with  the  standards  for 
continuous  web  cleaning  machines  in 
paragraph  (g)  of  this  section,  the  owner 
or  operator  shall  ensine  that  the 
temperature  of  the  continuous  web  part 
is  at  least  10  degrees  Fahrenheit  above 
the  solvent  boiling  point  while  the  part 
is  traveling  through  the  cleaning 
machine. 

(ix)  If  a  squeegee  system  is  used  to 
comply  with  the  continuous  web 
cleaning  requirements  of  paragraph 
(g)(3)(iii)  of  this  section,  the  owner  or 
operator  shall  comply  with  the 
following  requirements. 

(A)  Determine  the  appropriate 
maximum  product  throughput  for  the 
squeegees  used  in  the  squeegee  system, 
as  described  in  §63.465(0- 

(B)  Conduct  the  weekly  monitoring 
required  by  §  63.466(a)(3).  Record  both 
the  results  of  the  visual  inspection  and 
the  length  of  continuous  web  product 
cleaned  during  the  previous  week. 

(C)  Calculate  the  total  amoimt  of 
continuous  web  product  processed 
since  the  squeegees  were  replaced  and 
compare  to  the  maximiun  product 
throughput  for  the  squeegees. 

(D)  Ensine  squeegees  are  replaced  no 
later  than  when  the  maximum  product 
throughput  is  attained. 

(E)  Redetermine  the  maximum 
product  throughput  for  the  squeegees  if 
any  solvent  fihn  is  visible  on  the 
continuous  web  part  immediately  after 
it  exits  the  cleaning  machine. 

(x)  If  an  air  knife  system  is  used  to 
comply  with  the  continuous  web 
cleaning  requirements  of  paragraph 
(g)(3)(iii)  of  this  section,  the  owner  or 
operator  shall  comply  with  the 
following  requirements. 
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(A)  determine  the  air  knife  parameter 
and  piifameter  value  that  demonstrates 
to  the  I  Administrator's  satisfaction  that 
the  aii  knife  is  properly  operating.  An 
air  knife  is  properly  operating  if  no 
visible  solvent  film  remains  on  the 
continuous  web  part  after  it  exits  the 
cleanit^g  machine. 

(B)  Maintain  the  selected  air  knife 
paranidter  value  at  the  level  determined 
in  paragraoh  (a)  of  this  section. 

(C)  uonauct  ihe  weekly  monitoring 
requicBd  by  §  63.466(a)(3). 

(D)  Redetermine  the  proper  (air  knife 
paramjc  ter)  value  if  any  solvent  film  is 
visible  on  the  continuous  web  part 
imme^ately  after  it  exits  the  cleaning 
machine. 

(Oil*  * 

(g)  4icept  as  provided  in  §  63.464, 
each  dwner  or  operator  of  a  continuous 
web  cleaning  machine  shall  comply 
with  paragraphs  (g)(1)  through  (g)(4)  of 
this  s^(kion  for  each  continuous  web 
cleaning  machine. 

(1)  Except  as  provided  in  paragraph 
(g)(2)  of  this  section,  install,  maintain, 
and  o j>iirate  one  of  the  following  control 
combinations  on  each  continuous  web 
cleaniii|g  machine. 

(i)  Fur  each  existing  continuous  web 
cleaning  machine,  the  following  control 
combinations  are  allowed: 

(A)  Superheated  vapor  or  superheated 
part  tedhnology;  and  a  freeboard  ratio  of 
1.0  or  greater. 

(B)  Freeboard  refrigeration  device; 
and  a  freeboard  ratio  of  1.0  or  greater. 

(C)  Cbrbon  adsorption  system, 
(ii)  for  each  new  continuous  web 

cleaning  machine,  the  following  control 
combinations  are  allowed: 

(A)  Superheated  vapor  or  superheated 
part  tebhnology;  and  a  freeboard 
refrigeration  device. 

(Bj  A  freeboard  refrigeration  device 
and  a  cbrbon  adsorber. 

(C)  Superheated  vapor  or  superheated 
part  teclmology;  and  a  carbon  adsorber. 

(2)  If  |a  carbon  adsorber  system  can  be 
demonstrated  to  the  Administrator's 
satisfadtion  to  have  an  overall  control 
efficiency  (i.e.,  captiu«  efficiency  times 
removal  efficiency)  of  70  percent  or 
greater,  this  system  is  equivalent  to  the 
options,  in  paragraph  (g)  of  this  section. 
A  syst^p  that  is  demonstrated  to  have 
an  oveifill  control  efficiency  of  70 
perceojt  or  greater  can  be  used  in  lieu  of 
the  control  combinations  in  paragraph 
(g)(1)  9^  this  section. 

(3)  Ini  lieu  of  complying  with  the 
provisions  of  §  63.463(a),  the  owner  or 
operat^  of  a  continuous  web  cleaning 
machinb  shall  comply  with  the 
foUowliig  provisions: 

(i)  Efitm  cleaning  machine  shall  be 
design^  or  operated  to  meet  one  of  the 
following  control  equipment  or 
techniq^e  requirements: 


(A)  An  idling  and  downtime  mode 
cover,  as  described  in  §  63.463(d)(l)(i), 
that  may  be  readily  opened  or  closed, 
that  completely  covers  the  cleaning 
machine  openings  when  in  place,  and  is 
free  of  cracks,  holes,  and  other  defects. 

(B)  A  reduced  room  draft  as  described 
in  §  63.463(e)(2)(ii). 

(C)  Gasketed  or  leakproof  doors  that 
separate  both  the  continuous  web  part 
feed  reel  and  take-up  reel  from  the  room 
atmosphere  if  the  doors  are  checked 
according  to  the  requirements  of 
§63.463(e)(iii). 

(ii)  Each  continuous  web  cleaning 
machine  shall  have  a  freeboard  ratio  of 
0.75  or  greater  unless  that  cleaning 
machine  is  a  remote  reservoir 
continuous  web  cleaning  machine. 

(iii)  Each  cleaning  machine  shall  have 
an  automated  parts  handling  system 
capable  of  moving  parts  or  parts  baskets 
at  a  speed  of  3.4  meters  per  minute  (11 
feet  per  minute)  or  less  from  the  initial 
loading  of  parts  through  removal  of 
cleaned  parts  unless  the  cleaning 
machine  is  a  continuous  web  cleaning 
machine  that  has  a  squeegee  system  or 
air  knife  system  installed,  maintained, 
and  operated  on  the  continuous  web 
cleaning  machine  meeting  the 
requirements  of  §  63.463(e). 

(iv)  Each  vapor  cleaning  machine 
shall  be  equipped  with  a  device  that 
shuts  off  the  sump  heat  if  the  sump 
liquid  solvent  level  drops  to  the  sump 
heater  coils. 

(v)  Each  vapor  cleaning  machine  shall 
be  equipped  with  a  vapor  level  control 
device  that  shuts  off  sump  heat  if  the 
vapor  level  in  the  vapor  cleaning 
machine  rises  above  the  height  of  the 
primary  condenser. 

(vi)  Each  vapor  cleaning  machine 
shall  have  a  primary  condenser. 

(vii)  Each  cleaning  machine  that  uses 
a  lip  exhaust  shall  be  designed  and 
operated  to  route  all  collected  solvent 
vapors  through  a  properly  operated  and 
maintained  carbon  adsorber  that  meets 
the  requirements  of  §  63.463(e)(2)(ii). 

(4)  hi  lieu  of  complying  with  the 
provisions  of  §  63.463(d),  the  owner  or 
o{>erator  of  a  continuous  web  cleaning 
machine  shall  comply  with  the 
following  provisions: 

(i)  Control  air  disturbances  across  the 
cleaning  machine  opening(s)  by 
incorporating  one  of  the  following 
pieces  of  control  equipment  or 
techniques: 

(A)  Cover(s)  to  each  solvent  cleaning 
machine  shall  be  in  place  during  the 
idling  mode  and  during  the  downtime 
mode  unless  either  the  solvent  has  been 
removed  from  the  machine  or 
maintenance  or  monitoring  is  being 
performed  that  requires  the  cover(s)  in 
place. 


(B)  A  reduced  room  draft  as  described 
in§63.463(e)(2)(ii). 

(C)  Gasketed  or  leakproof  doors  or 
covers  that  separate  both  the  continuous 
web  part  feed  reel  and  take-up  reel  from 
the  room  atmosphere  if  the  doors  are 
checked  according  to  the  requirements 
of§63.463(e)(iii). 

(ii)  Any  spraying  operations  shall  be 
conducted  in  a  section  of  the  solvent 
cleaning  machine  that  is  not  directly 
exposed  to'the  ambient  air  [i.e.,  a  baffled 
or  enclosed  area  of  the  solvent  cleaning 
machine)  or  within  a  machine  having  a 
door  or  cover  that  meets  the 
requirements  of  paragraph  (g)(4)(i)(C)  of 
this  section. 

(iii)  During  staifnip  of  each  vapor 
cleaning  machine,  the  primary 
condenser  shall  be  turned  on  befom  thn 
sump  heater. 

(iv)  During  shutdown  of  each  vapor 
cleaning  machine,  the  sump  heater  shall 
be  turned  off  and  the  solvent  vapor  layer 
allowed  to  collapse  before  the  primary 
condenser  is  turned  off. 

(v)  When  solvent  is  added  or  drained 
from  any  solvent  cleaning  machine,  the 
solvent  shall  be  transferred  using 
threaded  or  other  leakproof  couplings 
and  the  end  of  the  pipe  in  the  solvent 
sump  shall  be  located  beneath  the  liquid 
solvent  surface. 

(vi)  Each  solvent  cleaning  machine 
and  associated  controls  shall  be 
maintained  as  recommended  by  the 
manufacturers  of  the  equipment  or 
using  alternative  maintenance  practices 
that  have  been  demonstrated  to  the 
Administrator's  satisfaction  to  achieve 
the  same  or  better  results  as  those 
recommended  by  the  manufactiuer. 

(vii)  Waste  solvent,  still  bottoms, 
sump  bottoms,  and  waste  absorbent 
materials  used  in  the  cleaning  process 
for  continuous  web  cleaning  machines 
shall  be  collected  and  stored  in  waste 
containers.  The  closed  containers  may 
contain  a  device  that  would  allow 
pressure  relief,  but  would  not  allow 
liquid  solvent  to  drain  from  the 
container. 

(viii)  Except  as  provided  in  paragraph 
(g)(4)(ix)  of  this  section,  sponges,  fabric, 
wood,  and  paper  products  shall  not  be 
cleaned.  > 

(ix)  The  prohibition  in  paragraph 
(g)(4)(viu)  does  not  apply  to  absorbent 
materials  that  are  used  as  part  of  the 
cleaning  process  of  continuous  web 
cleaning  machines,  including  rollers 
and  roller  covers. 

5.  Amend  §  63.465  by  adding 
paragraph  (f)  to  read  as  follows: 

§63.465    Test  methods. 

***** 

(f)  Each  owner  or  operator  of  a 
continuous  web  cleaning  machine  using 
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a  squeegee  system  to  comply  with 
§  63.463(g)(3)  shall  detennine  the 
maximum  product  throughput  using  the 
method  in  this  paragraph.  The 
maximum  product  throughput  for  each 
squeegee  type  used  at  a  facility  must  be 
detennined  prior  to  December  2, 1999, 
the  compliance  date  for  these  units. 

(1)  Conduct  daily  visual  inspections 
of  the  continuous  web  part.  This 
monitoring  shall  be  conducted  at  the 
point  where  the  continuous  web  part 
exits  the  squeegee  system.  It  is  not 
necessary  for  the  squeegees  to  be  new  at 
the  time  monitoring  is  begun  if  the 
following  two  conditions  are  met: 

(i)  The  continuous  web  part  leaving 
the  squeegee  system  has  no  visible 
solvent  fihn. 

(ii)  The  amount  of  continuous  web 
that  has  been  processed  through  the 
squeegees  since  the  last  replacement  is 
known. 

(2)  Continue  daily  monitoring  until  a 
visible  solvent  film  is  noted  on  the 
continuous  web  part. 

(3)  Determine  the  length  of 
continuous  web  product  thaf  has  been 
cleaned  using  the  squeegee  since  it  was 
installed. 

(4)  The  maximiun  product  throughput 
for  the  purposes  of  this  section  is  equal 
to  the  time  it  takes  to  clean  95  percent 
of  the  length  of  product  determined  in 
paragraph  (f)(3)  of  this  section.  This 
time  period,  in  days,  may  vary 
depending  on  the  amount  of  continuous 
web  product  cleaned  each  day. 
***** 

6.  Amend  §  63.466  by  revising 
paragraph  (a)  introductory  text  and 
adding  paragraphs  (a)(3)  through  (a)(5) 
to  read  as  follows: 

163.466    MonKoring  procedures. 

(a)  Except  as  provided  in  paragraph 
(g)  of  this  section,  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  complying 
with  the  eqmpment  standards  in 
S63.463(b)(l)(i),  (b)(2)(i),  (c)(l)(i), 
(c)(2)(i),  (g)(1).  or  (g)(2)  shall  conduct 
monitoring  and  record  the  results  on  a 
weekly  basis  for  the  control  devices,  as 
appropriate,  specified  in  paragraphs 
(a)(1)  through  (a)(5)  of  this  section. 
***** 

(3)  If  a  squeegee  system  or  air  knife 
system  is  used  to  comply  with  the 
requirements  of  §  63.463(g),  the  owner 
or  operator  shall  visually  inspect  the 
continuous  web  part  exiting  the  solvent 
cleaning  machine  to  ensure  that  no 
solvent  film  is  visible  on  the  part. 

(4)  Except  as  provided  in  paragraph 
(a)(S)  of  this  section,  if  a  superheated 
part  system  is  used  to  comply  with  the 
requirements  of  §  63.463(g),  the  owner 


or  operator  shall  use  a  thermometer, 
thermocouple,  or  other  temperatiue 
measurement  device  to  measure  the 
temperature  of  the  continuous  web  part 
while  it  is  in  the  solvent  cleaning 
machine.  This  measurement  can  also  be 
taken  at  the  exit  of  the  solvent  cleaning 
machine. 

(5)  As  an  alternative  to  complying 
with  paragraph  (a)(4)  of  this  section,  the 
owner  or  operator  can  provide  data, 
sufficient  to  satisfy  the  Administrator, 
that  demonstrate  that  the  part 
temperature  remains  above  the  boiling 
point  of  the  solvent  at  all  times  that  the 
part  is  within  the  continuous  web 
solvent  cleaning  machine.  These  data 
could  include  design  and  operating 
conditions  such  as  information 
supporting  any  exothermic  reaction 
inherent  in  the  processing. 
*****. 

7.  Amend  §  63.467  by  revising 
paragraph  (a)  introductory  text  and 
adding  paragraphs  (a)(6)  and  (a)(7)  to 
read  as  follows: 

$63,467    RecordKeeping  i  equfi  ementa. 

(a)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  compljring  with  the  provisions 
of  §  63.463  shall  maintain  records  in 
written  or  electronic  form  specified  in 
paragraphs  (a)(1)  through  (a)(7)  of  this 
section  for  the  lifetime  of  the  machine. 
***** 

(6)  If  a  squeegee  system  is  used  to 
comply  with  these  standards,  records  of 
the  test  required  by  §  63.466(f)  to 
determine  the  maximum  product 
throughput  for  the  squeegees. 

(7)  If  an  air  knife  system  is  used  to 
comply  with  these  standards,  records  of 
the  determination  of  the  proper 
operating  parameter  and  parameter 
value  for  the  air  knife  system. 
***** 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204  and  252 

[DFARS  Cm*  99-D006] 

Delenaa  Federal  Acquisition 
Regulation  Supplement;  Oral 
Attestation  of  Security  Responsil>ilitles 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  add  a  requirement  for 
contractor  employees  that  are  cleared 
for  access  to  certain  classified 
information  to  attest  orally  that  they 
will  comply  with  the  security 
requirements  associated  with  the 
information. 

EFFECTIVE  DATE:  August  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melissa  Rider,  Defense  Acquisition 
Regulations  Council,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-4245;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  99- 
D006. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  adds  a  new  clause  at  DFARS 
252.204-7005  for  use  in  contracts 
requiring  access  to  classified 
information.  The  new  clause  requires 
contractor  employees  that  are  cleared 
for  access  to  Top  Secret,  Special  Access 
Program,  or  Special  Compartmented 
Information  to  attest  orally  that  they 
will  conform  to  the  conditions  and 
responsibilities  imposed  by  law  or 
regulation  on  those  granted  access  to 
such  information. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  March  25, 1999  (64 
FR  14424).  Six  sources  submitted 
comments  on  the  proposed  rule.  DoD 
considered  all  comments  in  the 
development  of  the  final  rule. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  order  12866,  dated  September 
30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq„ 
because  the  conditions  and 
responsibilities  addressed  in  the  oral 
attestation  are  conditions  and 
responsibilities  that  already  are  placed 


204.404470 


252.204p005 
Respon|4ib<lit 


on  coiitractor  personnel  granted  access 
to  classified  information.  Any  contractor 
costs  riaflated  to  compliance  with  the 
rule  sMuld  be  included  in  the  contract 
price.  1 1 

C.  Papiqrwork  Reduction  Act 

The  llfaperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impos0  any  information  collection 
requir^inents  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  |44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  204  and 

252      1 1 

Gov^pment  procuremeid. 
Michel^  jP.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  CouncJI. 

Thet^fore,  48  CFR  Parts  204  and  252 
are  amdnded  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  Zf^  and  252  continues  to  read  as 
follow^t 

AuthUity:  41  U.S.C.  421  and  48  CFR 
Chapter  pi. 

PART  fto4— ADMINISTRATIVE 

mattIrs 

2.  Section  204.404-70  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

204.404470    Additional  contrMt  clausM. 

***** 

(c)  lis  e  the  clause  at  252.204-7005, 
Oral  A^estation  of  Security 
RespoiMibilities,  in  solicitations  and 
contnutts  that  include  the  clause  at  FAR 
52.204j-i2,  Security  Requirements. 

PART  S2— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 


3.  Selction  252.204-7005  is  added  to 
read  as!  follow: 

252.20417005    Oral  Attmtation  of  S«curity 
R«*por#bilitlm. 

As  prescribed  in  204.404-70(c),  use 
the  following  clause:  Oral  Attestation  of 
SecuritlV  Responsibilities  (Aug  1999) 

(a)  Co  ntractor  employees  cleared  for 
access  i  >  Top  Secret  (TS),  Special 
AccessiProgram  (SAP),  or  Special 
Compartmented  hiformation  (SCI)  shall 
attest  o^y  that  they  will  conform  to 
the  cbiiiiitions  and  responsibilities 
imposed  by  law  or  regulation  on  those 
granted  access.  Reading  aloud  the  first 
paragraph  of  Standard  Form  312, 
Classified  Information  Nondisclosure 
Agreement,  in  the  presence  of  a  person 
designa^  by  the  Contractor  for  this 
purpose^  and  a  witness,  will  satisfy  this 
requiretiient.  Contractor  employees 
ciurentlv  cleared  for  access  to  TS,  SAP, 
or  SCI  1 1  lay  attest  orally  to  their  security 


responsibilities  when  being  briefed  into 
a  new  program  or  during  their  annual 
refresher  briefing.  There  is  no 
requirement  to  retain  a  separate  record 
of  the  oral  attestation. 

(b)  If  an  employee  refuses  to  attest 
orally  to  security  responsibilities,  the 
Contractor  shall  deny  the  employee 
access  to  classified  information  and 
shall  submit  a  report  to  the  Contractor's 
security  activity. 

(End  of  clause) 

[PR  Doc.  99-21417  Filed  8-1&-99;  8:45  am] 

BILUNO  CODE  S000-O4-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204, 219,  AND  253 
[DFARS  Case  99-001 1/S8-O017] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Fiscal  Year 
2000  Contract  Action  Reporting 
Requirements 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  ad(h«ss  contract  action     - 
reporting  requirements  for  fiscal  year 
2000.  The  rule  makes  changes  to  the 
Individual  Contracting  Action  Report 
and  the  Monthly  Contracting  Summary 
of  Actions  $25,000  or  less. 
EFFECTIVE  DATE:  October  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melissa  Rider,  Defense  Acquisition 
Regulations  Council,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
Telephone  (703)  602-4245;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  99- 
D011/98-D017. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  contains  fiscal  year 
2000  requirements  for  completion  of  DD 
Form  350,  Individual  Contracting 
Action  Report,  and  DD  Form  1057, 
Monthly  Contracting  Summary  of 
Actions  $25,000  or  less.  DoD  uses  these 
forms  to  collect  statistical  data  on  its 
contracting  actions.  This  rule  adds 
requirements  for  reporting  of 
contracting  actions  with  HUBZone 
small  business  concerns  and  very  small 
business  concerns;  actions  under 
Federal  Supply  Schedule  contracts  and 
fixed-price-award-fee  contracts;  and 
actions  that  support  contingency, 
humanitarian,  or  peacekeeping 
operations. 


DD  Forms  350  and  1057,  and  other 
forms  prescribed  by  the  DFARS,  are  not 
included  in  the  Code  of  Federal 
Regulations,  The  forms  are  available 
electronically  via  the  World  Wide  Web 
at  http://webl.whs.08d.mil/icdhome/ 
fonns.htm 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  DoD  will 
consider  comments  fit>m  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  blO.  Such 
comments  should  cite  DFARS  Case  99- 
D011/98-D017. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
vmder  44  U.S.C.  3501,  et  seq. 

List  of  Sul^ects  in  48  CFR  Parts  204. 
219,  and  253 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  204,  219,  and 
253  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  204,  219,  and  253  continues  to 
read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  204— ADMINSITRATIVE 
MATTERS 

2.  Section  204.670-2  is  revised  to  read 
as  follows: 

204.670-2    Reportable  contracting  actions. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  subsection,  complete  a  DD 
Form  350  for  the  following  types  of 
contracting  actions  in  accordance  with 
the  instructions  in  253.204-70: 

(1)  Actions  that  obligate  or  deobligate 
more  than  $25,000,  including  actions 
executed  by  DoD  for  purchase  of  land, 
or  rental  or  lease  of  real  property,  and 
excluding  actions  summarized  on  DD 
Form  1057  in  accordance  with 
paragraph  (b)(2)  of  this  subsection. 

(2)  Actions  that  obligate  or  deobligate 
$25,000  or  less  .and  are  in  designated 
industry  group  imder  the  Small 
Business  Competitiveness 
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Demonstration  Program  (see  FAR 
subpart  19.10)  or  are  under  a  very  small 
business  set-aside  (see  FAR  subpart 
19.9),  except  for — 

(i)  Actions  of  $500  or  less; 

(ii)  Foreign  military  sales; 

(iii)  Orders  or  modifications  under 
Federal  schedules; 

(iv)  Actions  with  government 
agencies; 
'  (v)  Actions  with  non-U.S.  business 
firms;  and 

(vi)  Actions  where  the  place  of 
performance  is  other  than  the  United 
States  and  its  outlying  areas. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  subsection,  summarize  the 
following  types  of  contracting  actions 
on  the  montidy  DD  Form  1057  in 
accordance  with  the  instructions  in 
253.204-71: 

(1)  Actions  that  obligate  or  deobligate 
$25,000  or  less,  except  actions  reported 
on  DD  Form  350  in  accordance  with 
paragraph  (a)(2)  of  this  subsection. 

(2)  Actions  that  obligate  or  deobligate 
more  than  $25,000,  but  not  more  than 
$200,000,  and  support— 

(i)  A  contingency  operation  as  defined 
in  10  U.S.C.  101(a)(13);  or 

(ii)  A  humanitarian  or  peacekeeping 
operation  as  defined  in  10  U.S.C. 
2302(7). 

(c)  Do  not  report  the  following  types 
of  contracting  action  on  either  the  DD 
Form  350  or  DD  Form  1057: 

(1)  Imprest  fund  transactions,  SF  44 
purchases,  and  micro-purchases 
obtained  through  use  of  the 
Government-wide  commercial  purchase 
card. 

(2)  Transactions  that  cite  only 
nonappropriated  funds  (Treat  funds 
held  in  trust  accounts  for  foreign 
governments  as  appropriated  funds). 

(3)  Transactions  for  purchase  of  land, 
or  rental  or  lease  of  real  property,  when 
the  General  Services  Administration 
(GSA)  executes  the  contracting  action. 

(4)  Orders  from  GSA  stock  and  the 
GSA  Consolidated  Purchase  Program. 

(5)  Transactions  that  involve 
Government  bills  of  lading  or 
transportation  requests,  except  orders 
placed  under  Regional  Storage 
Management  Office  basic  ordering 
agreements. 

(6)  Requisitions  transferring  supplies 
within  or  among  the  departments  or 
agencies. 

(7)  Pursuant  to  204.670-6(b),  orders 
placed  by  other  contracting  activities 
against  indefinite-delivery  contracts 
awarded  by  the — 

(i)  Military  Sealift  Command; 

(ii)  Defense  Fuel  Supply  Center  for 
petroleiun  and  petroleiun  products;  or 

(iii)  Defense  Supply  Center, 
Richmond,  for  petroleum  products 


204.670-4    [RemovvcQ 

3.  Section  204.670-9  is  removed. 

PART  219— SMALL  BUSINESS 
PROGRAMS 

219.1006    [AnwndMl]    , 

4.  Section  219.1006  is  amended  in 
paragraph  (d)  by  removing  "204.670-9" 
and  adding  in  its  place  "204.670-2". 

PART  2S3— FORMS 

5.  Section  253.204-70  is  revised  to 
read  as  follows: 

253.204-70    DO  Fonn  350,  IndivldiMil 
Contracting  Action  Report 

Policy  on  use  of  a  DD  Form  350  is  in 
204.670-2.  This  subsection  contains 
instructions  for  completion  of  the  DD 
Form  350. 

(a)  Part  A  of  the  DD  Form  350.  Part 

A  identifies  the  report  and  the  reporting 
activity.  Complete  all  four  blocks. 

(1)  Block  Al,  TYPE  OF  REPORT. 
Enter  one  of  the  following  codes: 

(i)  Code  0 — Original.  Enter  code  0 
imless  code  1  or  code  2  applies. 

(ii)  Code  1 — Cancelling.  A  cancelling 
action  cancels  an  existing  DD  Form  350 
in  accordance  with  departmental  data 
collection  point  instructions. 

(iii)  Code  2 — Correcting.  A  correcting 
action  corrects  an  existing  DD  Form  350 
action  in  accordance  with  departmental 
data  collection  point  instructions. 

(2)  Block  A2,  REPORT  NO.  Enter  the 
six-position  local  control  number  (see 
204.670-3(a)(4)).  If  block  Al  is  coded  1 
or  2,  use  the  prior  report  number  rather 
than  a  new  one. 

(3)  BLOCK  A3.  CONTRACTING 
OFFICE  CODE.  Enter  the  code  assigned 
the  contracting  office  by  the 
departmental  data  collection  point 
shown  in  204.670-1  (c). 

(4)  BLOCK  A4,  NAME  OF 
CONTRACTING  OFFICE.  Enter 
sufficient  detail  to  establish  the  identity 
of  the  contracting  office. 

(b)  Part  B  of  the  DD  Form  350.  Part 
B  identffies  the  transaction. 

(1)  BLOCK  Bl,  CONTRACT 
IDENTIFICATION  INFORMATION.  Do 
not  leave  any  parts  of  Block  Bl  blank. 

(i)  BLOCK  BlA.  CONTRACT 
NUMBER. 

(A)  Enter— 

(2)  The  DoD  contract  nimiber;  or 
(2)  For  orders  under  contracts 

awarded  by  other  Federal  agencies,  the 
contract  number  of  that  Federal  agency 
as  it  appears  in  the  contractual 
ins^ument. 

(B)  Do  not  leave  spaces  between 
characters,  and  do  not  enter  dashes, 
slants,  or  any  other  pimctuation  marks. 

(C)  The  DoD  contract  niunber  is  the 
basic  (13  alphanumeric  character) 


procurement  instruction  identification 
number  (PON)  that  was  assigned  in 
accordance  with  204.7001  or 
constructed  under  an  exception 
permitted  by  204.7000.  Do  not  enter  any 
supplementary  procurement  instnunent 
identification  numbers  as  part  of  the 
contract  number  (these  go  in  block  B2). 

(ii)  BLOCK  BIB.  ORIGIN  OF 
CONTRACT.  Enter  the  code  that 
indicates  the  agency  that  originated/ 
assigned  the  contract  number. 

(A)  Code  A— DoD. 

(B)  Code  B— NASA 

(C)  Code  C— Other  Non-DoD  Agency. 

(2)  BLOCK  B2,  MODOTCATION, 
ORDER  OR  OTHER  ID  NUMBER.  Enter 
the  supplementary  procurement 
instrument  identification  nimiber  (if 
there  is  one)  that  was  assigned  in 
accordance  with  204.7004  or  as 
permitted  by  204.7000.  It  can  be  up  to 
19  characters.  Usually  calls  and  orders 
have  a  four-position  number  (see 
204.7004(d));  modffications  to  contracts 
and  agreements  have  a  six-position 
modffication  number  (see  204.7004(c)); 
and  modifications  to  calls  and  orders 
have  a  two-position  modification 
number  (see  204.7004(e)).  When 
reporting  modifications  to  calls  and 
orders,  enter  both  the  call/order  niunber 
and  the  modification  nimaber. 

(3)  BLOCK  B3,  ACTION  DATE. 

(i)  Enter  the  year,  month,  and  day  of 
the  effective  date  for  fiscal  obligation 
purposes. 

(ii)  Enter  four  digits  for  the  year,  two 
digits  for  the  month,  and  two  digits  for 
the  day.  Use  01  through  12  for  January 
throu^  December.  For  example,  enter 
January  2.  2003,  as  20030102. 

(4)  BLOCK  B4,  COMPLETION  DATE, 
(i)  Enter  the  year,  month,  and  day  of 

the  last  contract  delivery  date  or  the  end 
of  the  performance  period.  If  the 
contract  is  incrementally  funded,  report 
the  completion  date  for  the  entire 
contract.  Report  the  completion  date 
associated  with  an  option  quantity 
when  the  option  is  exercised. 

(ii)  Enter  four  digits  for  the  year,  two 
digits  for  the  monm,  and  two  digits  for 
the  day.  Use  01  through  12  for  January 
throu^  December.  For  example,  enter 
January  2,  20003.  as  20030102. 

(5)  BLOCK  B5,  CONTRACTOR 
IDENTIFICATION  INFORMATION. 

(i)  Use  data  that  relates  to  the 
contractor  whose  name  and  address 
appear  in  the  contract  document  (Block 

7  of  the  SF  26,  Award/Contract;  Block 

8  of  the  SF  30,  Amendment  of 
Solicitation/Modification  of  Contract; 
Block  15A  of  the  SF  33,  Solicitation. 
Offer  and  Award;  or  Block  9  of  the  DD 
Form  1155,  Order  for  Supplies  or 
Services),  except — 
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(A)  For  contracts  placed  with  the 
Small  Business  Administration  imder 
SectidA  8(a)  of  the  Small  Business  Act, 
use  daia  that  relates  to  the  company  that 
will  b^  performing  the  work; 

(B)  Fjor  Federal  schedule  orders,  use 
data  thlat  applies  to  the  contractor  whose 
name  [appears  on  the  schedule  (not  the 
data  for  the  agent  to  whom  orders  may 
be  sent);  and 

(C)  rpr  contracts  with  the  Canadian 
ComiQeftial  Corporation  (CCC),  use  data 
for  th^  appropriate  CCC  office. 

(ii)  Siome  of  the  parts  of  Block  B5  may 
not  ap^ly  to  the  action  being  reported. 
Follow  the  instructions  for  each  part. 

(A)qLOCK  B5A.  CONTRACTOR 
roENTTFICATION  NUMBER. 

(1)  tkter  the  contractor's  9-position 
Data  lilhiversal  Niunbering  System 
(DUNEu  number  or  13-position  DUNS+4 
number  (see  FAR  4.602(d)  and  4.603 
and  DHARS  subpart  204.73). 

(2)  Fbr  all  actions  with  UNICOR/ 
Federlil  Prison  Industries,  use  DUNS 
niunb^  62-662-7459. 

(3)  T\)t  U.S.  Army  Contracting 
Commtnd,  Europe,  consolidated 
reporting  of  vouchers  for  utilities  from 
municipalities,  use  DUNS  number  15- 
390-6^93  (see  204.670-6(b)(l)). 

(B)  BLOCK  B5B,  GOVERNMENT 
AGENCY.  Enter  one  of  the  following 
codes: 

(1)  (ftode  Y—Yes.  Enter  code  Y  when 
the  contractor  is  a  Federal/State/local 
government  agency  of  the  United  States 
and  outlying  areas  (see  2D4.670-l(d)). 
Do  not  use  code  Y  when  the  government 
agency  is  an  educational  institution. 

(2)  Code  N—No.  Enter  code  N  when 
code  Y  does  not  apply. 

(C)  BLOCK  B5C,  CAGE,  CODE.  Enter 
the  5-position  Commercial  and 
Government  Entity  (CAGE)  code  that 
identi^s  the  contractor  plant  or 
establishment.  If  the  CAGE  code  is  not 

I  available  in  the  contracting 
id  the  apparent  awardee  does 
Bond  to  die  provision  at  252.204- 
jommercial  and  Government 
Entity  (CAGE)  Code  Reporting,  use  the 
proce4ures  at  204.7202-1  to  obtain  one. 

(D)  JLOCK  BSD,  CONTRACTOR 
NAME  lAND  DIVISION  NAME.  Enter  the 
contiaqtor's  name  as  stated  in  the  offer 
and  reisultant  contract.  Include  its 
division  name. 

(E)  BLOCK  BSE,  CONTRACTOR 
ADDRESS.  Enter  the  contractor's 
address  as  stated  in  the  offer  and 
result^t  contract.  Include  street  address 
(and/di!  P.O.  Box),  city/town,  state/ 
coimtij;!,  and  ZIP  code,  if  applicable.  Do 
not  entfer  foreign  postal  codes. 

(F)  ^tOCK  B5F,  TIN.  Enter  the 
contractor's  taxpayer  identification 
numb0t  (see  FAR  Subpart  4.9).  Leave 
Block  3SF  blank  if  the  contractor  is) 


(1)  Registered  in  the  Central 
Contractor  Registration  database  (see 
Subpart  204.73); 

(2)  A  nonresident  alien,  foreign 
corporation,  or  foreign  partnership  that 
does  not  have  income  effectively 
connected  with  the  trade  or  business  in 
the  United  States;  and  does  not  have  an 
office  or  place  of  business  or  a  fiscal 
paving  agent  in  the  United  States; 

(3)  An  agency  or  instrumentality  of  a 
foreign  government;  or 

(4)  An  agency  or  instrumentality  of 
the  Federal  Government. 

(G)  BLOCK  B5G,  PARENT  TIN.  Enter 
the  contractor's  parent  company 
(common  parent)  TIN  (see  FAR  Subpart 
4.9  and  S2.204-3.  If  the  contractor  does 
not  have  a  parent  company  or  the  parent 
company  meets  the  exemption  for  Block 
B5F,  leave  Block  B5G  blank. 

(H)  BLOCK  B5H,  PARENT  NAME.  U 
a  parent  company  TIN  is  entered  in 
Block  BSG,  enter  in  Block  B5H  the  name 
of  the  parent  company  (common 
parent).  Leave  Block  B5H  blank  if  there 
is  no  parent  company  or  the  parent      ' 
company  is  exempted  from  the 
requirement  to  have  a  TIN. 

(6)  BLOCK  B6,  PRINCIPAL  PLACE  OF 
PERFORMANCE. 

(i)  The  place,  or  places,  where  the 
contract  will  be  performed  may  be 
specified  by  the  Government  or  listed  by 
the  contractor  in  response  to  the 
solicitation  provision  at  FAR  S2.214 — 
14,  Place  of  Performance — Sealed 
Bidding,  or  FAR  52.215-6,  Place  of 
Performance.  Use  data  for  the 
contractor's  principal  place  of 
performance,  which  is  generally  the — 

(A)  Final  assembly  point  fbr  items 
manufactured  under  supply  contracts; 

(B)  Location  from  where  shipments 
from  stock  are  made  under  supply 
contracts; 

(C)  Actual  construction  site  for 
construction  contracts; 

(D)  Planned  construction  site  for 
architect-engineer  contracts; 

(E)  Place  of  mining  for  mined 
supplies;  or 

(F)  Place  (including  military 
installations)  where  a  service  is 
performed  for  service  contracts. 

(ii)  When  there  is  more  than  one 
location  for  any  of  paragraphs 
(b)(6)(i)(A)  through  (F)  of  this  subsection 
(e.g.,  more  than  one  construction  site), 
use  the  location  involving  the  largest 
dollar  amount  of  the  acquisition.  Do  not 
show  more  than  one  location  in  Block 
B6. 

(iii)  If  places  of  performance  are  too 
varied  or  not  known,  or  if  commercial 
procedures  were  used,  enter  the 
contractor's  home  office  location. 

(iv)  Follow  the  instructions  for  each 
part  of  Block  6  that  applies  to  the  action 
being  reported. 


(A)  BLOCK  B6A,  CITY  OR  PLACE 
CODE. 

(1)  For  places  in  the  United  States  and 
outlying  areas,  enter  the  numeric  place 
code,  which  can  be  found  in  the  Federal 
Information  Processing  Standards  (FIPS) 
Publication  (PUB)  55,  Guideline:  Codes 
for  Named  Populated  Places,  Primary 
Country  Divisions,  and  Other  Locational 
Entities  of  the  United  States  and 
Outlying  Areas.  Leave  Block  B6A  blank 
for  places  outside  the  United  States  and 
outlying  areas. 

(2)  If  the  city  or  locality  is  not  listed, 
look  in  FIPS  PUB  55  for  the  county  code 
of  the  principal  place  of  performance. 
Enter  that  code  in  Block  B6A.  Use  50000 
for  Washington,  DC,  with  a  State  code 
of  11. 

(3)  Paragraph  5.2,  Entry  Selection 
With  the  Aid  of  the  Qass  Code,  of  FIPS 
PUB  55  will  help  in  selecting  the  correct 
code.  Sometimes,  a  class  code  should  be 
used  in  addition  to  a  place  code  to 
accurately  identify  the  place  of 
performance^  Do  not  use  place  codes 
when  the  first  position  of  the  class  code 
is  X  or  Z. 

(B)  BLOCK  B6B,  STATE  OR 
COUNTRY  CODE. 

(1)  For  places  in  the  United  States  and 
oudying  areas,  enter  the  numeric  State 
code,  which  can  be  found  in  FIPS  PUB 
55  or  FIPS  Pub  5,  Codes  for  the 
Identification  of  the  States,  the  District 
of  Columbia  and  the  Outlying  Areas  of 
the  United  States  and  Associated  Areas. 

(2)  For  places  outside  the  United 
States  and  outlying  areas,  enter  the 
alpha  country  code  from  FIPS  PUB  10, 
Countries,  Dependencies,  Areas  of 
Special  Sovereignty,  and  Their  Principal 
Administrative  Divisions. 

(C)  BLOCK  B6C,  CITY  OR  PLACE 
AND  STATE  OR  COUNTRY  NAME. 
Enter  the  name  of  the  principal  place  of 
performance.  Do  not  leave  block  B6C 
blank. 

(7)  BLOCK  B7,  TYPE  OBUGATION. 
Enter  one  of  the  following  codes: 

(i)  Code  1— Obligation.  Enter  code  1  if 
the  contracting  action  obligates  funds. 

(ii)  Code  2 — Deobligation.  Enter  code 
2  if  the  contracting  action  deobligates 
funds. 

(8)  BLOCK  B8.  TOTAL  DOLLARS. 
Enter  the  net  amount  of  funds  (whole 
dollars  only)  obligated  or  deobligated  by 
the  contracting  action.  Do  not  leave 
Block  B8  blank. 

(9)  BLOCK  B9.  FOREIGN  MILITARY 
SALE.  Enter  one  of  the  following  codes. 
If  only  part  of  the  contracting  action  is 

a  foreign  military  sale,  separately  report 
the  parts  (see  204.670-6(c)). 

(i)  Code  Y — Yes.  Enter  code  Y  when 
the  contracting  action  is  under  a  foreign 
military  sales  arrangement,  or  under  any 
other  arrangement  when  a  foreign 
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country  or  international  organization  is 
bearing  the  cost  of  the  acquisition. 

(iiiCode  JV— No.  Enter  code  N  when 
code  Y  does  not  apply. 

(10)  BLOCK  BIO.  MULTIYEAR 
CONTRACT.  Enter  one  of  the  following 
codes: 

(i)  Code  Y—Yes.  Enter  code  Y  when 
the  contracting  action  is  a  multiyear 
contract  as  defined  at  FAR  17.103.  Do 
not  report  contracts  containing  options 
as  multiyear  unless  the  definition  at 
FAR  17.103  appUes  to  the  contract. 

(ii)  Code  N—No.  Enter  code  N  when 
code  Y  does  not  apply. 

(11)  BLOCK  Bll.  TOTAL 
MULTIYEAR  VALUE.  Enter  the  total 
estimated  multiyear  contract  value  (in 
whole  dollars)  only  at  the  time  of  initial 
obligation  of  multiyear  funds  for  a  new 
letter  contract  or  a  new  definitive 
contract  (Block  B13A  is  coded  1  or  3 
and  Block  B13D  is  blank).  For  all  other 
codes  in  Block  B13A,  enter  a  numeric 
value  of  zero  in  Block  Bll. 

(12)  BLOCK  B12.  PRINCIPAL 
PRODUCT  OR  SERVICE.  Bl2  contains 
five  parts.  Do  not  leave  any  parts  of 
Block  B12  blank.  ■ 

(i)  BLOCK  B12A.  FSC  or  SVC  CODE. 
Enter  the  4-character  Federal  supply 
classification  (FSC)  or  service  code  that 
describes  the  contract  effort.  To  find  the 
code,  look  in  Section  I  of  the 
Department  of  Defense  (DoD) 
Procurement  Coding  Manual  (MN02). 
There  are  three  categories  of  codes  to 
choose  from.  In  some  cases,  use  a  4- 
character  code  from  a  list  of  4-character 
codes;  in  other  cases,  construct  a  code 
using  the  instructions  in  the  Manual.  If 
more  than  one  category  or  code  applies 
to  the  contracting  action,  enter  the  one 
that  best  identifies  the  product  or 
service  representing  the  largest  dollar 
value. 

(A)  Supplies.  If  the  contracting  action 
is  for  the  purchase  (not  lease  or  rental) 
of  supplies,  enter  an  FSC  code  in  block 
B12A.  FSC  codes  are  all  niuneric.  Look 
in  Section  I,  Part  C,  of  the  DoD 
Procurement  Coding  Manual  (MN02). 
The  Department  of  Defense  Federal 
Supply  Classification  Cataloging 
Handbook  (H2)  may  also  help  with  the 
correct  4-digit  code. 

(B)  Services.  If  the  contracting  action 
is  for  services  (except  research, 
development,  test,  and  evaluation), 
construction,  or  lease  or  rental  of 
equipment  or  facilities,  enter  a  service 
code  in  block  B12A. 

(C)  Research,  Development,  Test,  and 
Evaluation.  (RDT&E).  If  the  contracting 
action  is  for  RDT&E  (as  defined  in  FAR 
35.001  and  235.001),  enter  an  RDT&E 
code  in  block  B12A.  Look  in  Section  I, 
Part  A,  of  the  DoD  Proairement  Coding 
Manual  (MN02).  All  RDT&E  codes 


should  begin  with  the  letter  "A."  Do  not 
use  an  RDT&E  code  for — 

[1]  Purchase,  lease,  or  rental  of 
equipment,  supplies,  or  services 
separately  purchased  in  support  of 
RDT&E  work,  even  if  RDT&E  funds  are 
cited.  Instead,  use  an  FSC  or  Service 
code  imder  the  instructions  in 
paragraph  (b)(12)(i)(A)  or  (B)  of  this 
subsection;  or 

(2)  Orders  under  Federal  schedule 
contracts.  Instead,  uses  an  FSC  or 
Service  code  under  the  instructions  in 
paragraph  (b)(12)(i)(a)  or  (B)  of  this 
subsection. 

(u)  BLOCK  B12B,  DOD  CLAIMANT 
PROGRAM  CODE.  Enter  a  code  that 
identifies  the  commodity  described  in 
Block  B12E.  These  codes  are  in  Section 
in  of  the  DoD  Procurement  Coding 
Manual  (MN02).  If  more  than  one  code 
appUes  to  the  contracting  action,  enter 
the  one  that  best  identifies  the  product 
or  service  representing  the  largest  dollar 
value.  If  the  description  in  Block  B12E 
iafor — 

(A)  Research  and  development  (R&D), 
enter  the  code  that  best  represents  the 
objective  of  the  R&D.  For  example,  if  the 
objective  of  the  R&D  is  a  guided  missile, 
enter  code  A20.  If  the  R&D  cannot  be 
identified  to  any  particular  objective, 
enter  code  SlO; 

(B)  Ship  repair,  inspect  and  repair  as 
necessary  (IRAN),  modification  of 
aircraft,  overhaul  of  engines,  or  similar 
maintenance,  repair,  or  modification 
services,  enter  the  code  that  best 
identifies  the  program; 

(C)  Eqt^pment  rental  (including  rental 
of  automatic  data  processing 
equipment),  enter  code  SlO; 

(D)  Utility  services,  enter  code  SlO; 

(E)  Services  that  cannot  be  identified 
to  any  Usted  program,  enter  code  SlO; 
or 

(F)  Supplies  or  equipment  that  caiuiot 
be  identified  to  any  listed  program, 
enter  code  C9E. 

(iii)  BLOCK  B12C.  PROGRAM, 
SYSTEM  OR  EQUIPMENT  CODE. 

(A)  Enter  a  code  that  describes  the 
program,  weapons  system,  or 
equipment.  These  codes  are  in  Section 
n  of  the  DoD  Procurement  Coding 
Manual  (MN02).  If  there  is  no  code  that 
applies  to  the  contracting  action,  enter 
three  zeros.  If  more  than  one  code 
applies  to  the  action,  enter  the  one  that 
best  identifies  the  product  or  service 
representing  the  largest  dollar  value. 

(B)  If  the  contracting  action  is  funded 
by  the  Ballistic  Missile  Defense 
Oreanization,  enter  code  CAA. 

(C)  If  the  contracting  action  supports 
environmental  cleanup  programs,  enter 
one  of  the  codes  listed  in  Section  II  of 
the  DoD  Procurement  Coding  Manual 
(MN02)  under  the  heading  "Description 


and  Use  of  Program  Codes — 
Environmental  Cleanup  Programs." 

(D)  Defense  Logistics  Agency 
activities  must  use  the  code  assigned  by 
the  sponsoring  military  department. 

(iv)  BLOCK  B12D,  SIC  CODE.  Enter 
the  standard  industrial  classification 
(SIC)  code  for  the  acquisition  (as 
opposed  to  the  SIC  of  the  contractor). 
Use  the  SIC  code  in  efi'ect  at  the  time  of 
award.  These  codes  are  in  the  OMB 
Standard  Industrial  ClassificatiSh 
Manual.  If  more  than  one  code  applies 
to  the  contracting  action,  enter  the  one 
that  best  identifies  the  product  or 
service  representing  the  largest  dollar 
value. 

(v)  BLOCK  B12E,  NAME/ 
DESCRIPTION.  Enter  the  name  or  a  brief 
description  of  the  commodity  or  service. 
If  the  description  is  classified,  enter 
only  the  word  "Classified."  Do  not, 
however,  use  "Classified"  when  a  code 
name  (e.g.,  Minuteman,  Polaris,  Trident, 
Pershing)  or  an  identifying  program 
niunber  (e.g.,  WS-107A)  can  be  used. 

(13)  BLOCK  B13,  KIND  OF 
CONTRACTING  ACTION.  Some  of  the 
parts  of  Block  B13  may  not  apply  to  the 
action  being  reported.  Follow 
instructions  for  each  part.  When  the 
contracting  action  is  a  modification, 
complete  Blocks  B13A  an  B13D. 

(i)  BLOCK  B13A,  CONTRACT/ 
ORDER.  Enter  one  of  the  following 
codes: 

(A)  Code  1— Letter  Contract.  Enter 
code  1  when  the  contracting  action  is  a 
letter  contract  or  a  modification  to  a 
letter  contract  that  has  not  been 
definitized. 

(B)  Code  3— Definitive  Contract. 

(1)  Enter  code  3  when  the  contracting 
action  is  the  award  or  modification  of  a 
definitive  contract  or  a  modification  that 
definitizes  a  contract.  Code  3  includes 
the  following: 

(i)  Definitive  contract  awards  imder 
the  Small  Business  Administration  8(a) 
program. 

(ii)  Notices  of  award. 

(Hi)  Lease  agreements. 

(iv)  Indefinite-delivery-definite- 
quantity  contracts  (FAR  52.216-20). 

(v)  Indefinite-delivery-indefinite- 
quantity  contracts  (FAR  52.216-22) 
when  funds  are  obligated  by  the  . 
contract  itself. 

(2)  Code  3  excludes  orders  from  the 
Procurement  List  (see  codes  6  and  8). 

(C)  Code  4 — Order  under  an 
Agreement.  Enter  code  4  when  the 
contracting  action  is  an  order  or 
definitization  of  an  order  under  an 
agreement  other  than  a  blanket  purchase 
agreement.  Examples  include  an  order 
exceeding  $25,000  under  a  basic 
ordering  agreement  or  a  master  ship 
repair  agreement  and  a  job  order  when 
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the  contract  is  created  by  issuing  the 
order.  A  call  under  a  blanket  purchase 
agreeiQent  associated  with  a  Federal 
schedule  (see  FAR  8.404(b)(4))  is  coded 
6.  A  call  imder  other  blanket  purchase 
agreements,  piu^uant  to  FAR  13.303,  is 
coded  6.  When  the  contracting  action  is 
a  modification  to  an  order  described  in 
code  4  instructions,  enter  code  4  in 
BlSA^ 

P)  Oode  5— Order  under  Indefinite- 
Delivery  Contract  (IDC).  Enter  code  5 
when  mo  contracting  action  is  an  order, 
including  a  task  or  deUvery  order,  under 
an  in^^finite-delivery  contract  awarded 
by  a  FJBJderal  agency.  For  example,  enter 
code  4  {for  an  order  under  a  GSA 
indefinite-delivery  contract,  such  as  a 
GSA  amea-wide  contract  for  utility 
servicp^,  that  is  not  a  Federal  schedtde. 
Wheni&e  contracting  action  is  a 
modification  to  an  order  described  in 
code  S  jmstructions,  enter  code  5  in 
BISAJ  I 

JE)  ihde  6— Order/Call  under  Federal 
Schedule.  Enter  code  6  if  the  contracting 
action  is  an  order  under  a  GSA  or  VA 
Federal  Supply  Schedtde,  or  a  call 
againsitia  blanket  purchase  agreement 
established  under  a  GSA  or  VA  Federal 
Supplvi  Schedule  (see  FAR  8.404).  Code 
6  incli^des  orders  under  Federal  Supply 
Schedules  for  items  on  the  Prociuement 
List,  wben  the  contracting  action  is  a 
modification  to  an  order  or  call 
descri^ied  in  code  6  instructions,  enter 
code  a  In  B13A. 

(F)  (jjbde  8 — Order  from  Procurement 
List.  Ep(tei  code  8  if  the  contracting 
action!  Is  an  action  placed  with  Federal 
Prison!  Industries  (UNICOR)  or  a  JWOD 
Participating  Nonp/ofit  Agency  in 
accordance  with  FAR  Subpart  8.6  or  8.7. 
Use  cd4e  6  for  orders  bom  the 
Prociutement  List  under  Federal 
schedijiies.  When  the  contracting  action 
is  a  mb^iification  to  an  action  described 
in  cod  4  8  instructions,  enter  code  8  in 
B13A.  J 

(G)  ^>de  9— Purchase  Order/Call. 
Enter  <^Qde  9  if  the  contracting  action, 
includtjig  an  action  in  a  designated 
industry  group  under  the  Small 
Business  Competitiveness 
Demoi^tration  Program  (see  FAR 
Subpan  19.10),  is  an  award  pursuant  to 
FAR  Pbkl  13,  except  when  the 
contrac^g  action  is  a  blanket  purchase 
agreement  call  piusuant  to  FAR 
8.404(^1(4)  (see  code  6).  When  the 
contracting  action  is  a  modification  to  a 
purchase  order  or  call  described  in  code 
9  instructions,  enter  code  9  in  B13A. 

(ii)MjOCK  B13B,  TYPE  OF 
INDEFp^flTE-DEUVERY  CONTRACT.  If 
Block  Bl3A  is  coded  3  and  the  ninth 
positiail  of  BlA  is  coded  D,  complete 
Block  B13B.  If  Block  B13A  is  coded  5, 


complete  Block  B13B.  Otherwise,  leave 
Block  B13B  blank. 

(A)  Code  A — Requirements  Contract 
(FAR  52.216-21). 

(B)  Code  B— Indefinite-Quantity 
Contract  (FAR  52.216-22). 

(C)  Code  C—Definite--Quantity 
Contract  (FAR  52-216-20). 

(iii)  BLOCK  B13C,  MULTIPLE/ 
SINGLE  AWARD  IDC(S).  If  Block  B13B 
is  coded  A,  B,  or  C,  complete  Block 
B13C.  Otherwise,  leave  Block  B13C 
blank. 

(A)  Code  M— Multiple  Award.  Enter 
code  M  if  the  contracting  action  is  a  task 
or  delivery  order  imder  a  multiple 
award  indefinite-deUveiy  contract 

(B)  Code  S — Single  Award.  Enter  code 
S  if  the  contracting  action  is  a  task  or 
delivery  order  imder  a  single  award 
indefinite-deliverv  contract. 

(iv)  BLOCK  B13D,  MODIHCATION.  If 
the  contracting  action  is  a  modification, 
enter  one  of  the  following  codes. 
Otherwise,  leave  Block  B13D  blank. 

(A)  Code  A— Additional  Work  (new 
agreement).  Enter  code  A  when  the 
contracting  action  is  a  bilateral 
supplemental  agreement  that  obligates 
funds  for  additional  work  requiring  a 
justification  and  approval  (J8tA). 

(B)  Code  B— Additional  WoHc  (other). 
Enter  code  B  when  the  contracting 
action  is  a  modification  of  an  existing 
contract  (including  a  letter  contract)  that 
is  not  covered  by  code  A  or  by  codes  C 
through  H  (see  Code  H  for  exercise  of  an 
option).  Code  B  includes  actions  that — 

(1)  Initiate  an  incremental  yearly  buy 
under  a  miUtiyear  contract; 

(2)  Amend  a  letter  or  other  contract  to 
add  work  that  does  not  require  a  J&A; 
or 

(3)  Order  imder  a  priced  exhibit  or 
production  list. 

(C)  Code  C— Funding  Action.  Enter 
code  C  when  the  contracting  action  is  a 
modification  (to  a  letter  or  other 
contract)  for  the  sole  purpose  of 
obligating  or  deobligating  funds.  This 
includes — 

(1)  Incremental  funding  (other  than 
incremental  yearly  buys  under 
midtiyear  contracts,  which  are  coded  B); 

(2)  Changes  to  the  estimated  cost  on 
cost-reimbursement  contracts; 

(3)  Repricing  actions  covering 
incentive  price  revisions; 

(4)  Economic  price  adjustments;  and 

(5)  Initial  citati9on  and  obligation  of 
funds  for  a  contract  awarded  in  one 
fiscal  year  but  not  efi^ective  luitil  a 
subsequent  fiscal  year. 

(D)  Code  D— Change  Order.  Enter 
code  D  if  the  contracting  action  is  a 
change  order  issued  imder  the 
"Changes,"  "Differing  Site  Conditions," 
or  similar  clauses  in  existing  contracts. 

(E)  Code  E— Termination  for  Default. 
Enter  code  E  if  the  contracting  action  is 


a  modification  that  terminates  all  or  part 
of  the  contract  for  default. 

(F)  Code  F — Termination  for 
Convenience.  Enter  code  F  if  the 
contracting  action  is  a  modification  that 
terminates  all  or  part  of  the  contract  for 
convenience. 

(G)  Code  G — Cancellation.  Enter  code 
G  if  the  contracting  action  is  a 
modification  that  cancels  the  contract. 
Do  not  use  code  G  to  cancel  a  prior  DD 
Form  350  (see  Block  Al). 

(H)  Code  H — Exercise  of  an  Option. 
Enter  code  H  if  the  contracting  action  is 
an  exercise  or  an  option. 

(I)  Code  f—Definitization  of  a  Letter 
Contract.  Enter  code  J  if  the  contracting 
action  is  the  definitization  of  a  letter 
contract,  and  enter  code  3  in  Block 
B13A. 

(14)  BLOCK  B14,  CICA 
APPUCABILITY.  Enter  one  of  the 
following  codes: 

(i)  Code  A—Pre-aCA.  Enter  code  A  if 
the  action  resulted  fiom  a  solicitation 
issued  before  April  1, 1985. 
Modifications  within  the  original  scope 
of  work  of  such  awards  and  orders 
under  pre-CICA  indefinite-deUvery  type 
contracts  also  are  coded  A. 

(ii)  Code  B—CICA  Applicable.  Eatm 
code  B  if — 

(A)  The  action  resulted  fit)m  a 
solicitation  issued  on  or  after  April  1, 
1985,  or  is  a  modification  coded  A  in 
Block  B13D  issued  on  or  after  April  1, 
1985;  and 

(B)  Neither  code  C  nor  code  D  appUes. 
(iii)  Code  C — Simplified  Acquisition 

Procedures  Other  than  FAR  Subpart 
13.5.  Enter  code  C  if  the  action  residted 
from  use  of  the  procedures  in  FAR  Part 
13,  other  than  those  in  Subpart  13.5. 

(iv)  Code  D— Simplified  Procedures 
Pursuant  to  FAR  Subpart  13.5.  Enter 
code  D  if  the  action  residted  from  use 
of  the  procediues  in  FAR  Subpart  13.5. 

(c)  Part  C  of  the  DD  Form  350. 

(1)  Part  C  gathers  data  concerning 
contracting  procedures,  use  of 
competition,  finanring,  and  statutory 
requirements  other  than  socioeconomic 
(which  are  in  Part  D). 

(2)  Do  not  complete  part  C  if  the 
contracting  action  is  an  action  with  a 
government  agency,  i.e..  Block  B5B 
(Government  Agency)  is  coded  Y  (Yes). 
If  Block  EISA  is  coded  6,  do  not 
complete  any  blocks  in  Part  C  except 
Block  C3,  and  Blocks  C13A  andCl3B 
when  they  apply. 

(3)  In  completing  Part  C,  the  codes  to 
be  used  described  either  the  contracting 
action  being  reported  or  the  original 
contract,  depending  on  the  codes 
reported  in  Blocks  B13A  and  B13D. 

(i)  If  Block  B13A  is  coded  1,  2,  3,  4, 
6,  or  9  and  Block  B13D  is  coded  A  or 
is  blank,  code  the  blocks  in  Part  C  with 
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reference  to  the  action  being  reported. 
Otherwise,  code  the  blocks  with 
reference  to  the  original  contract. 
(ii)  If  there  are  no  codes  for  the 
original  contact  because  a  DO  Form  350 
was  not  required  at  the  time,  the 
original  action  is  no  longer  available, 
the  definition  of  the  original  code  has 
chained,  or  a  data  element  has  been 
added  to  the  system  after  the  original 
contract  report,  use  codes  that  best 
describe  the  orimial  contracting  action. 
(4)  Complete  Part  C  blocks  as  follows: 
(i)  BLOCK  Cl,  SYNOPSIS.  Enter  one 
of  the  following  codes: 

(A)  Code  A — Synopsis  Only.  Enter 
code  A  if  only  a  synopsis  of  die 
proposed  action  was  prepared  and 
transmitted  to  the  Commerce  Business 
Daily  in  accordance  with  FAR  subpart 
5.2. 

(B)  Code  B — Combined  Synopsis/ 
Solicitation.  Enter  code  B  if  a  combined 
synopsis/solicitation  of  the  proposed 
action  was  prepared  and  transmitted  to 
the  Commerce  Business  Daily  in 
accordance  with  FAR  subpart  5.2  and 
12.603. 

(C)  Code  N—No.  Enter  code  N  if  a 
synopsis  was  not  prepared. 

(ii)  BLOCK  C2,  REASON  NOT 
SYNOPSIZED.  Enter  one  of  the 
following  codes  if  Block  Cl  is  coded  N. 
Otherwise,  leave  Block  C2  blank. 

(A)  Code  A — Urgency.  Enter  code  A  if 
the  action  was  not  synopsized  due  to 
urgency  (see  FAR  6.302-2). 

(B)  Code  B—Use  ofFACNET.  Enter 
code  B  if  the  action  was  not  synopsized 
because  the  acquisition  was  made 
through  FACNET  or  another  means  that 
provided  access  to  the  notice  of 
proposed  action  through  the  single, 
Govemmentwide  point  of  entry  (see 
FAR  5.202(a)(13)). 

(C)  Code  Z — Other  Reason.  Enter  code 
Z  if  the  action  was  not  synopsized  due 
to  some  other  reason. 

(iii)  BLOCK  C3,  EXTENT  COMPETED. 
Enter  one  of  the  following  codes: 

(A)  Code  A — Competed  Action.  Enter 
code  A  when — 

(1)  The  contracting  action  is  an  action 
under  a  Federal  schedule  contract 
(Block  B13A  is  coded  6); 

(2)  Competitive  procedures  were  used 
to  fulfill  the  request  for  full  and  open 
competition  (see  FAR  subpart  6.1); 

(3)  Full  and  open  competition 
procedures  after  exclusion  of  sources 
were  used  in  order  to  establish  or 
maintain  alternative  sources,  to  set  aside 
an  acquisition  for  small  business  or 
HUB2^ne  small  business,  or  to  compete 
Section  8(a)  awards  (see  FAR  subpart 
6.2); 

(4)  Statutory  authorities  for  other  than 
full  and  open  competition  were  used 
(see  FAR  subpart  6.3)  and  more  than 


one  offer  was  received  (if  only  one  offer 
was  received,  use  code  D); 

(5)  Hie  contracting  action  resulted 
from  a  contract  awarded  prior  to  the 
Competition  in  Contracting  Act  that 
used  two-step  sealed  bidding  or  other 
sealed  bidding,  or  that  was  negotiated 
competitively;  or 

(6)  Simplified  acquisition  procedures 
were  used  and  competition  was 
obtained. 

(B)  Code  B—Not  Available  for 
Competition.  Enter  code  B  for — 

fl/ Awards  for  utilities  or  utility 
systems,  excluding  long  distance 
telecommunications  services,  when 
only  one  suppUer  can  furnish  the 
service  (see  FAR  6.302-l(b)(3); 

(2)  Brand  name  commercial  products 
for  authorized  resale; 

(3)  Acquisitions  authwrized  or 
required  by  statue  to  be  awarded  to  a 
specified  source  pursuant  to  FAR  6.302- 
5(b)(2)  or  (4),  e.g.,  qualified  nonprofit 
agencies  employing  people  who  are 
blind  or  severely  disabled  (see  FAR 
subpart  8.7)  or  8(a)  program  (see  FAR 
subpart  19.8); 

(4)  International  agreements  and 
Foreign  Military  Sales  when  the 
acquisition  is  to  be  reimbursed  by  a 
foreign  coimtry  that  requires  that  the 
product  or  services  be  obtained  from  a 
particular  firm  as  specified  in  official 
written  direction  such  as  a  Letter  of 
Offer  and  Acceptance;  and 

(5)  Other  contract  actions  when  the 
Director  of  Defense  Procurement  has 
determined  that  there  is  no  opportxmity 
for  competition. 

(Note:  Even  though  Part  C  is  not 
completed  for  actions  with  a 
government  agency,  the  database  will 
automatically  include  these  actions  in 
the  category  of  not  available  for 
competition.) 

(C)  Code  C— Follow-On  to  Competed 
Action.  Enter  code  C  when  the  action 
pertains  to  an  acquisition  placed  with  a 
particular  contractor  to  continue  or 
augment  a  specific  competed  program 
when  such  placement  was  necessitated 
by  prior  acquisition  decisions. 

(D)  Code  D—Not  Competed.  Enter 
code  D  when  codes  A,  B,  and  C  do  not 
apply. 

(iv)  BLOCK  C4,  SEA 
TRANSPORTATION.  Enter  one  of  the 
foUowing  codes  when  Block  BIB  is 
coded  A,  Block  B5B  is  coded  N,  and 
block  B13A  is  coded  other  than  9. 
Otherwise,  leave  Block  C4  blank. 

(A)  Code  Y — Yes — Positive  Response 
to  DFARS  252.247-7022  or  252.212- 
7000(c)(2).  Enter  code  Y  when  the 
contractor's  response  to  the  provision  at 
252.247-7022,  Representation  of  Extent 
of  Transportation  by  Sea,  or  252.212- 
7000(c)(2),  Offeror  Representations  and 


Certifications — Commercial  Items, 
indicates  that  the  contractor  anticipates 
that  some  of  the  suppfies  being 
provided  may  be  transported  by  sea. 

(B)  Code  N— No — Negative  Response 
to  DFARS  252.247-7022  or  252.212- 
7000(c)(2).  Enter  code  N  when  the 
contractor's  response  to  the  provision  at 
252.247-7022  or  252.212-7000(c)(2) 
indicates  that  the  contractor  anticipates 
that  none  of  the  supplies  being  provided 
will  be  transported  by  sea. 

(C>  Code  U — Unknown — No  Response 
or  Provision  Not  Included  in 
Solicitation.  Enter  code  U  when  the 
contractor  did  not  complete  the 
representation  at  252.247-7022  or 
252.212-7000(c)(2)  or  the  solicitation 
did  not  include  either  provision. 

(v)  BLOCK  C5,  TYPE  OF  CONTRACT. 

(A)  If  the  action  is  a  letter  contract, 
including  modifications  and 
amendments  to  letter  contracts,  enter 
the  code  that  describes  the  anticipated 
type  of  contract  the  letter  contract  will 
become  when  it  is  definitized. 

(B)  If  there  is  more  than  one  type  of 
-^lontract  involved  in  the  contracting 

action,  enter  the  code  that  matches  the 
tjrpe  with  the  most  dollars.  If  the  type 
with  the  least  dollars  exceeds  $500,000, 
fill  out  separate  DD  Forms  350  (with 
different  report  numbers)  for  each  type. 

(C)  Enter  one  of  the  following  codes: 

(1)  Code  A— Fixed-Price 
Redetermination. 

(2)  Code  J— Firm-Fixed-Price. 

(3)  Code  K— Fixed-Price  Economic 
Price  Adjustment. 

(4)  Code  L — Fixed-Price  Incentive. 

(5)  Code  M — Fixed-Price- Award-Fee. 

(6)  Code  R— Cost-Plus-Award-Fee. 

(7)  Code  S—Cost  Cdntract. 

(8)  Code  T— Cost-Sharing. 

(9)  Code  U— Cost-Plus-Fixed  Fee. 

(10)  Code  V—Cost-Plus-Incentive-Fee. 

(11)  Code  Y—Time-and-Materials. 

(1 2)  Code  Z— Labor-Hour. 
(vi)  BLOCK  C6.  NUMBER  OF 

OFFERORS  SOUCITED. 

(A)  Leave  Block  C6  blank  if— 

(1)  The  original  contract  resulted  from 
a  solicitation  issued  before  April  1, 1985 
(i.e. ,  before  the  effective  date  of  the 
Competition  in  Contracting  Act); 

^2|Block  BIB  is  coded  B  or  C  and 
Block  B13A  is  coded  5;  or 

(3)  Block  B13A  is  coded  6. 

(B)  Otherwise,  enter — 

(1)  Code  1 — One.  Enter  code  1  if  only 
one  offeror  was  solicited;  or 

(2)  Code  2— More  than  One.  Enter 
code  2  if  more  than  one  offeror  was 

(vii)  BLOCK  C7,  NUMBER  OF 

OFFERS  RECEIVED. 
(A)  Leave  Block  C7  blank  if— 
(1)  The  original  contract  residted  from 

a  solicitation  issued  before  April  1, 1985 
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(i.e.,  bcraore  the  effective  date  of  the 
Competition  in  Contracting  Act);  or 
(2)  Block  B13A  is  coded  6,  Order/Call 
ieral  Schedule, 
lerwise,  enter  the  specific 

■  offers  received  (001-999). 
JLOCK  C8.  SOUOTATION 
^URES. 

ive  Block  C8  blank  if— 
» original  contract  resulted  from 
&tion  issued  before  April  1, 1985 
(i.e.,  bejft)re  the  effective  date  of  the 
CompeUtion  in  Contracting  Act); 

(2)  Ttid  action  is  pursuant  to 
simplin^  acquisition  procedures 
(BlockBlSA  is  coded  9);  or 

(3)  Toe  action  is  an  order  or  call 
under  ajFederal  schedule  (Block  B13A 
is  coded  6). 

(B)  Omerwise,  enter  one  of  the 
followiUK  codeii: 

(1)  Code  A— Full  and  Open 
Competition — Sealed  Bid.  Enter  code  A 
if  the  action  resulted  bom  an  award 
pursuant  to  FAR  6.102(a). 

(2)  qide  B—Full  and  Open 
Comp^tion — Competitive  Proposal. 
Enter  code  B  if  the  action  resulted  from 
an  award  pursuant  to  FAR  6.102(b). 

(3)  Code  C—Full  and  Open 
Competition — Combination.  Enter  code 
C  if  the  Action  residted  from  an  award 
using  al  Combination  of  competitive 
proced^V«s  (e.g.,  two-step  sealed 
bidding)  pursuant  to  FAR  6.102(c). 

(4)  Cpae  D— Architect-Engineer.  Enter 
code  D  |ijf  the  action  resulted  from 
selection  of  sources  for  architect- 
engineer  contracts  pursuant  to  FAR 
6.102(dil). 

(5)  Cqifie  E— Basic  Besearch.  Enter 
code  E  if  the  action  resulted  from 
competitive  selection  of  basic  research 
proposils  pursuant  to  FAR  6.102(d)(2). 

(6)  Cqde  F— Multiple  Award 
Schedule.  Enter  code  F  if  the  action  is 
an  award  of  a  multiple  award  schedule 
pursuaii|t  to  FAR  6.102(d)(3)  or  an  order 
against  isuch  a  schedule. 

(7)  Cbde  G— Alternative  Sources. 
Enter  cpde  G  if  the  action  resulted  from 
use  of  (Competitive  procediues  but 
exclud^^  a  particular  source  pursuant  to 
FAR  6.^p2(a). 

(8)  Ctrde  K— Set- Aside.  Enter  code  K 
if  the  action  resulted  frt)m  any — 

(i)  Set>aside  for  small  business 
concents  (see  FAR  Subpart  19.5), 
including  small  biisiness  innovation 
researcii'  (SBER)  actions; 

(ii)  Set-aside  for  small  disadvantaged 
business  concerns; 

(Hi)  Set-aside  for  HUBZone  small 
business  concerns  (see  FAR  19.1 305); 

(iv)  Sflt-aside  for  very  small  business 
concen^i  (see  FAR  19.904); 

(v)  S^lj-aside  (including  portions  of 
broad  agency  announcements)  for 
historiqally  black  colleges  and 


universities  or  minority  institutions  (see 
226.7003  and  235.016); 

(vi)  Competition  among  Section  8(a) 
firms  imder  FAR  19.805  (report 
noncompetitive  8(a)  awards  as  code  N). 

(9)  Code  M— Reserved. 

(10)  Code  N— Other  Full  and  Open 
Competition.  Enter  code  N  if  the  action 
resulted  from  use  of  other  than  full  and 
open  competition  piusuant  to  FAR 
subpart  6.3.  This  includes  awards  to 
qualified  nonprofit  agencies  employing 
people  who  are  blind  or  severely 
disabled  (see  FAR  subpart  8.7)  or 
noncompetitive  awards  to  the  Small 
Business  Administration  under  Section 
8(a)  of  the  Small  Business  Act  (see  FAR 
6.302-5(b)). 

(ix)  BLOCK  C9,  AUTHORITY  FOR 
OTHER  THAN  FULL  AND  OPEN 
COMPETITION. 

(A)  Leave  Block  C9  blank  if  the 
original  contract  resulted  frtim  a 
solicitation  issued  before  April  1, 1985 
(i.e.,  before  the  efiiective  date  of  the 
Competition  in  Contracting  Act). 

(B)  Enter  one  of  the  following  codes 
if  Block  C8  is  coded  N.  otherwise,  leave 
Block  C9  blank. 

(1)  Code  lA — Unique  Source.  Enter 
code  lA  if  the  action  was  justified 
pursuant  to  FAR  6.302-l(b)(l). 

(2)  Code  IB— Follow-On  Contract. 
Enter  code  IB  if  the  action  was  justified 
pursuant  to  FAR  6.302-l(a)(2)(ii)  or  (iii). 

(3)  Code  IC— Unsolicited  Research 
Proposal.  Enter  code  IC  if  the  action 
was  justified  piu-suant  to  FAR  6.302- 
l(a)(2)(i). 

(4)  Code  ID— Patent/Data  Rights. 
Enter  code  ID  if  the  action  was  justified 
pursuant  to  FAR  6.302-l(b)(2). 

(5)  Code  IE— Utilities.  Enter  code  IE 
if  the  action  was  justified  pursuant  to 
FAR  6.302-l(b)(3). 

(6)  Code  IF— Standardization.  Enter 
code  IF  if  the  action  was  justified 
pursuant  to  FAR  6.302-l(b){4). 

(7)  Code  10— Only  One  Source- 
Other.  Enter  code  IG  if  the  action  was 
justified  piusuant  to  FAR  6.302-1  in  a 
situation  other  than  the  examples  cited 
in  codes  lA  through  IF. 

(8)  Code  lA — Urgency.  Enter  code  2A 
if  the  action  was  justified  pursuant  to 
FAR  6.302-2. 

(9)  Code  3A — Particular  Sources. 
Enter  code  3A  if  the  action  was  justified 
pursuant  to  FAR  6.302-3(a)(2). 

(10)  Code  4  A — International 
Agreement.  Enter  code  4A  if  the  action 
was  justified  pursuant  to  FAR  6.302-4. 

(11)  Code  5A— Authorized  by  Statute. 
Enter  code  5A  if  the  action  was  justified 
pursuant  to  FAR  6.302-5(a)(2)(i). 

(12)  Code  5B — Authorizeds  Besale. 
Enter  code  5B  if  the  action  was  justified 
pursuant  to  FAR  6.302-5(a)(2)(ii). 


(1 3)  Code  6 A— National  Security. 
Enter  code  6A  if  the  action  was  justified 
pursuant  to  FAR  6.302-6. 

(14)  Code  7 A— Public  Interest.  Enter 
code  7A  if  the  action  was  taken 
pursuant  to  FAR  6.302-7. 

(x)  BLOCK  CIO,  SUBJECT  TO  LABOR 
STANDARDS  STATUTES.  Enter  one  of 
the  following  codes.  When  Block  B13A 
is  coded  6,  leave  Block  ClO  blank. 

(A)  Code  A—Walsh-Healey  Act.  Enter 
code  A  when  the  contracting  action  is 
subject  to  the  provisions  of  FAR  subpart 
22.6. 

(B)  Code  C— Service  Contract  Act. 
Enter  code  C  when  the  contracting 
action  is  subject  to  the  provisions  of  the 
Service  Contract  Act  (see  FAR  part  37). 

(C)  Code  D— Davis-Bacon  Act.  Enter 
code  D  when  the  contracting  action  is 
subject  to  the  Davis-Bacon  Act  (see  FAR 
22.403-1). 

(D)  Code  Z—Not  Applicable.  Enter 
code  Z  when  codes  A,  C,  and  D  do  not 
apply. 

(xi)  BLOCK  Cll,  COST  OR  PRICING 
DATA.  Enter  one  of  the  following  codes 
when  Block  BlB  is  coded  A.  Otherwise, 
leave  Block  Cll  blank. 

(A)  Code  Y— Yes— Obtained.  Enter 
code  Y  when  cost  or  pricing  data  were 
obtained  (see  FAR  15.403-4)  and 
certified  in  accordance  with  FAR 
15.406-2. 

(B)  Code  N— No— Not  Obtained.  Enter 
code  N  when  neither  code  Y  nor  code 
W  applies. 

(C)  Code  W—Not  Obtained— Waived. 
Enter  code  W  when  cost  or  pricing  data 
were  not  obtained  because  die 
requirement  was  waived  (see  FAR 
15.403-l(c)  (4)). 

(xii)  BLOCK  Cl2,  CONTRACT 
FINANCING.  Enter  one  of  the  following 
codes  identifying  whether  or  not 
progress  payments  (PP),  advance 
payments  (AP),  or  other  financing 
methods  were  used. 

(A)  Code  A— FAR  52.232-16.  Enter 
code  A  if  the  contract  contains  the 
clause  at  FAR  52.232-16,  Progress 
payments. 

(B)  Code  B— Reserved. 

(C)  Code  C— Percentage  of  Completion 
PP.  Enter  code  C  if  the  contract  provides 
for  progress  payments  based  on 
percentage  or  stage  of  completion, 
which  is  only  permitted  on  contracts  for 
construction,  for  shipbuilding,  or  for 
ship  conversion,  alteration,  or  repair 
(see  232.102(e)(2)). 

(D)  Code  D— Unusual  PP  orAP.  Enter 
code  D  if  the  contract  provides  unusual 
progress  payments  or  advance  pajmients 
(see  FAR  subpart  32.4  and  32.501-2). 

(E)  Code  E — Commercial  Financing. 
Enter  code  E  if  the  contract  provides  for 
commercial  financing  payments  (see 
FAR  subpart  32.2) 
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(F)  Code  F—Petformance-Based 
Financing.  Enter  code  F  if  the  contract 
provides  for  performance-based 
financing  payments  (see  FAR  subpart 
32.10). 

(G)  Code  Z—Not  Applicable.  Enter 
code  Z  when  codes  A  through  F  do  not 
apply. 

(xiii)  BLOCK  Cl3.  FOREIGN  TRADE 
DATA. 

(A)  The  term  "United  States  (U.S.)," 
as  used  in  Block  CIS,  excludes  the  Trust 
Twritory  of  Palau  (see  204.  670-1  for 
definition  of  United  States  and  outlying 
areas). 

(B)  BLOCK  C13A.  PLACE  OF 
MANUFACTURE.  Complete  Block 
C13A  only  if  the  contracting  action  is 
for  a  foreign  end  product  or  a  service 
provided  by  a  foreign  concern. 
Otherwise,  leave  Block  C13A  blank. 

(1)  Code  A— U.S.  Enter  code  A  if  the 
contracting  action  is  for — 

(i)  A  foreign  end  product  that  is 
manufactured  in  the  United  States  but 
still  determined  to  be  foreign  because  50 
percent  or  more  of  the  cost  of  its 
components  is  not  mined,  produced,  or 
manufactured  inside  the  United  States 
or  inside  qualifying  countries;  or 

(ii)  Services  performed  in  the  United 
States  by  a  foreign  concern. 

(2)  Code  B— Foreign.  Enter  code  B  if 
the  contracting  action  is  for — 

(i)  Any  other  foreign  end  product;  or 
(ii)  Sovices  performed  outside  the 
United  States  by  a  foreign  concern. 

(C)  BLOCK  C13B,  COUNTRY  OF 
ORIGIN  CODE. 

(1)  Complete  Block  C13B  only  if  Block 
C13A  is  coded  A  or  B.  Otherwise,  leave 
Block  C13B  blank. 

(2)  Enter  the  code  from  FIPS  PUB  10, 
Countries,  Dependencies,  Areas  of 
Special  Sova«ignty,  and  Their  Principal 
Administrative  Divisions,  that  identifies 
the  country  where  the  foreign  product  is 
coming  from  or  where  the  foreign 
company  providing  the  services  is 
located.  If  more  than  one  foreign 
country  is  involved,  enter  the  code  of 
the  foreign  country  with  the  largest 
dollar  value  of  work  under  the  contract.  ' 

(xiv)  BLOCK  C14,  COMMERCIAL 
ITEMS.  Enter  one  of  the  following 
codes: 

(A)  Code  Y—Yes.  Enter  code  Y  if  the 
contract  contains  the  clause  at  FAR 
52.212-4,  Contract  Terms  and 
Conditions-Commercial  Items. 

(B)  Code  N—No.  Enter  code  N  if  code 
Y  does  not  apply. 

(d)  Part  D  of  the  DD  Form  350. 

(1)  Do  NOT  complete  part  D  if  the 
contracting  action  is  with  a  government 
agency,  i.e.,  Block  B5B  is  coded  Y. 

(2)  if  the  action  is  an  order  or  call 
under  a  Federal  schedule,  complete 
only  Blocks  Dl  and  D6. 


(3)  Use  the  codes  in  Blocks  B13A  and 
B13D  to  determine  whether  the  codes  in 
Part  D  will  describe  the  contracting 
action  being  reported  or  the  original 
contract. 

(i)  Code  Part  D  to  describe  the 
contracting  action  being  reported 
when — 

(A)  Block  B13A  is  coded,  1,  3, 4,  or 
9  and  Block  B13D  is  coded  A  or  is 
blank;  or 

(B)  Block  B5B  is  coded  N,  Block  B13A 
is  coded,  8,  and  Block  B13D  is  coded  A 
or  is  blank. 

(ii)  Otherwise,  code  Part  D  to  describe 
the  original  contract.  If  there  are  no 
codes  for  the  original  contract  because 
a  DD  Form  350  was  not  required  at  the 
time,  the  original  action  is  no  longer 
available,  the  definition  of  the  original 
code  has  changed,  or  a  data  element  has 
been  added  to  the  system  after  the 
original  contract  report,  use  codes  that 
best  describe  the  original  contracting 
action. 

(4)  Determine  the  status  of  the 
concern  (e.g.,  size  and  ownership)  by 
referring  to  FAR  part  19  and  DFARS 
part  219.  For  an  order  or  call  under  a 
Federal  schedule,  refer  to  the  schedule 
or  comply  with  departmental 
instructions. 

(5)  Complete  Part  D  blocks  as  follows: 
(i)  BLOCK  Dl,  TYPE  OF 

CONTRACTOR. 

(A)  BLOCK  DIA,  TYPE  OF  ENTITY. 
Enter  one  of  the  following  codes: 

(1)  Code  A — Small  Disadvantaged 
Business  Performing  in  U.S.  Enter  code 
A  if  the  contractor  is  a  small 
disadvantaged  business  concern  as 
defined  in  219.001  and  the  place  of 
performance  is  within  the  United  States 
and  outlying  areas. 

(2)  Code  B — Other  Small  Business 
Performing  in  U.S.  Enter  code  B  if  the 
contractor  is  a  small  business  concern  as 
defined  in  FAR  19.001,  other  than  a 
small  disadvantaged  business  concern, 
and  the  place  of  performance  is  within 
the  United  States  and  outlying  areas. 

(3)  Code  C— Large  Business 
Performing  in  U.S.  Enter  code  C  if  the 
contractor  is  a  domestic  large  business 
concern  and  the  place  of  performance  is 
within  the  United  States  and  outlying 
areas. 

(4)  Code  D—fWOD  Participating 
Nonprofit  Agency.  Enter  code  D  if  the 
contractor  is  a  qualified  nonprofit 
agency  employing  people  who  are  blind 
or  severely  disabled  (see  FAR  8.701)  and 
the  place  of  performance  is  within  the 
United  States  and  outlying  areas. 

(5)  Code  F— Hospital.  Enter  code  F  if 
the  contractor  is  a  hospital  and  the  place 
of  performance  is  within  the  United 
States  and  outlying  areas. 


(6)  Code  L— Foreign  Concern/Entity. 
Enter  code  L  if  the  contractor  is  a 
foreign  concern,  the  Canadian 
Commercial  Corporation,  or  a  non-U.S.- 
chartered  nonprofit  institution. 

(7)  Code  M— Domestic  Firm 
Performing  Outside  U.S.  Enter  code  M  if 
the  contractor  is  a  domestic  concern  or 

a  domestic  nonprofit  institution  and  the 
place  of  performance  is  outside  the 
United  States  and  outlying  areas. 

(8)  Code  U— Historically  Black 
College  or  University  or  Minority 
InsUtution  (HBCU/W).  Enter  code  U  if 
the  contractor  is  an  FfflCU/MI  as  defined 
at  252.226-7000  and  the  place  of 
performance  is  within  the  United  States 
and  outlying  areas. 

(9)  Code  V— Other  Educational.  Enter 
code  V  if  the  contractor  is  an 
educational  institution  that  does  not 
qualify  as  an  HBCU/MI  and  the  place  of 
performance  is  within  the  United  States 
and  outlying  areas. 

(10)  Code  Z— Other  Nonprofit.  Enter 
code  Z  if  the  contractor  is  a  nonprofit 
institution  (defined  in  FAR  31.701)  that 
does  not  meet  any  of  the  criteria  in 
codes  D,  F,  U,  or  V  and  the  place  of 
performance  is  within  the  United  States 
and  outlying  areas. 

(B)  BLOO:  DIB,  HUBZONE 
REPRESENTATION.  Enter  one  of  the 
following  codes  when  Block  DlA  is 
coded  A  or  B.  Otherwise,  leave  Block 
DlB  blank. 

(1)  Code  Y~Yes.  Enter  code  Y  if  the 
contractor  represented  that  it  is  a 
HUBZone  small  business  concern  (see 
FAR  19.1303). 

(2)  Code  N—No.  Enter  code  N  if  code 
Y  does  not  apply. 

(ii)  BLOCK  D2,  REASON  NOT 
AWARDED  TO  SMALL 
DISADVANTAGED  BUSINESS  (SDB). 
Enter  one  of  the  following  codes  when 
Block  DlA  is  coded  B  or  C.  Otherwise, 
leave  Block  D2  blank. 

(A)  Code  A— No  Known  SDB  Source. 

(B)  Code  B—SDB  Not  Solicited.  Enter 
code  B  when  there  was  a  known  SDB 
source,  but  it  was  not  solicited. 

(C)  Code  C—SDB  Solicited/No  Offer. 
Enter  code  C  when  an  SDB  was  solicited 
but  it  did  not  submit  an  offer,  or  its  offer 
was  not  sufficient  to  cover  the  total 
quantity  requirement  so  it  received  a 
separate  award  for  the  quantity  offered. 

(D)  Code  D—SDB  Solicited/Offer  Not 
Low.  Enter  code  D  when  an  SDB  offer 
was  not  the  low  offer  or  an  SDB  was  not 
willing  to  accept  award  of  a  partial 
small  business  set-aside  portion  of  an 
action  at  the  price  offered. 

(E)  Code  Zr— Other  Reason.  Enter  code 
Z  when  an  SDB  did  not  receive  the 
award  for  any  other  reason  or  when 
Block  BIB  is  coded  B  or  C  and  Block 
B13A  is  coded  5. 


Enter  c6de  ( 
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(iii)  I  xx:k  D3.  reason  not 

AWAR  ]ED  TO  SMALL  BUSINESS  (SB). 
Enter  ori  e  of  the  following  codes  when 
Block  dlA  is  coded  C.  OUierwise,  leave 
D3  blail^.  (The  term  "small  business" 
includd^  all  categories  of  small 
busines^s.) 

(A)  Code  A— No  Knovm  SB  Souive. 

(B)  Cofde  B—SB  Not  Solicited.  Enter 
code  B  When  there  was  a  known  small 
businesia  source,  but  it  was  not  solicited. 

(C)  Code  C—SB  Solicited/No  Offer. 
Enter  cOde  C  when  a  small  business 
conceni  ;was  solicited  but  it  did  not 
submit  ein  offer,  or  its  offer  was  not 
sufficient  to  cover  the  total  quantity 
requirement  so  it  received  a  separate 
award  fior  the  quantity  offered. 

(D)  Cqde  D—SB  Solicited/Offer  Not 
Low.  Enter  code  D  when  a  small 
businesjE^  offer  was  not  the  low  or  most 
advantageous  offer  or  a  small  business 
concern  was  not  willing  to  accept  award 
of  a  set-taside  portion  of  an  action  at  the 
price  o^red  by  the  Government. 

(E)  C^e  Z— Other  Reason.  Enter  code 
Z  when  8  small  business  did  not  receive 
the  award  for  any  other  reason  or  when 
Block  ^^B  is  coded  B  or  C  and  Block 
B13A  i^  boded  5. 

(iv)  BliOCK  D4.  PREFERENCE 
PROGRAM. 

(A)  BJJOCK  D4A,  TYPE  OF  SB  SET- 
ASIDE.  jJ^nter  one  of  the  following 
codes:  j  J 

(1)  Q^tfe  A— None.  Enter  code  A  if 
there  wbB  no  small  business  set-aside 
(see  FAR  19.502).  Note  that  set-asides 
for  historically  black  colleges  and 
imiversities  and  minority  institutions 
(HBCUa/MIs)  are  not  small  business  set- 
asides.  Use  code  A  for  HBCU/MI  set- 
asides  afi)d  complete  Block  D4C. 

(2)  CMe  B— Total  SB  Set-Aside.  Enter 
code  B  if  the  action  was  a  total  set-aside 
for  small  business  (see  FAR  19.502-2), 
including  actions  reserved  exclusively 
for  small!  business  concerns  pursuant  to 
FAR  13i(>03(b)(l).  or  if  the  action 
resulted  Erom  the  Small  Business 
Innovation  Research  Program. 

(3)  Cctfe  C— Partial  SB  Set-Aside. 
Enter  cbae  C  if  the  action  was  a  partial 
set-aside:  for  smail  business  (see  FAR 
19.502-30. 

(4)  Cdie  E— Total  SDB  Set-Aside. 
Enter  cqde  E  if  the  action  was  a  total  set- 
aside  for>small  disadvantaged 
businesfes. 

(5)  Code  F—Very  Small  Business  Set- 
Aside.  Enter  code  F  if  the  action  was  a 
set-aside  for  very  small  businesses  (see 
FAR  sul^part  19.9). 

(6)  Cofie  Y— Emerging  Small  Business 
Set-Asid^.  Enter  code  Y  if  the  action  was 
an  emer^ng  small  business  set-aside 
within  a  designated  industry  group 
under  th$  Sniall  Business 


Competitiveness  Demonstration 
Program  (see  FAR  subpart  19.10). 

(B)  BLOCK  D4B,  TYPE  OF  SDB  SET- 
ASIDE/SDB  PREFERENCE.  Enter  one  of 
the  following  codes,  even  if  Block  D4A 
is  coded  E: 

(1)  Code  A — None.  Enter  code  A  if  no 
SDB  preference  was  given  or  award  was 
not  to  an  SDB. 

(2)  Code  B— Section  8(a).  Enter  code 
B  if  the  contract  was  awarded  to — 

(i)  The  Small  Business  Administration 
under  Section  8(a)  of  the  Small  Business 
Act  (see  FAR  subpart  19.8);  or 

(ii)  An  8(a)  contractor  imder  the  direct 
award  procedures  at  219.811. 

(3)  Code  C— Total  SDB  Set-Aside. 
Enter  code  C  if  the  action  was  an  SDB 
set-aside  and  award  was  to  an  SDB. 

(4)  Code  D—SDB  Price  Evaluation 
Adjustment^Unrestricted.  t;nter  code  D 
if  the  action  was  unrestricted  but  an 
SDB  received  an  award  as  a  result  of  a 
price  evaluation  adjustment  (see  FAR 
subpart  19.11). 

(5)  Code  E—SDB  Preferential 
Consideration — Partial  SB  Set-Aside. 
Enter  code  E  if  the  action  was  a  partial 
set-aside  for  small  business  and 
preferential  consideration  resulted  in  an 
award  to  an  SDB. 

(C)  BLOCK  D4C,  HBCU/MI  SET- 
ASIDE.  Enter  one  of  the  following 
codes: 

(1)  Code  A — None.  Enter  code  A  if  the 
action  was  not  set  aside  for  HBCUs  or 
Mis. 

(2)  Code  B—HBCU  or  MI— Total  Set- 
Aside.  Enter  code  B  if  the  action  was  a 
total  set-aside  for  liBCUs  and  Mis  (see 
226.7003). 

(3)  Code  C—HBCU  or  MI— Partial  Set- 
Aside.  Enter  code  C  if  the  action  was  a 
partial  set-aside  for  HBCUs  or  Mis  under 
a  broad  agency  annoimcement  (see 
235.016). 

(D)  BLOCK  D4D.  TYPE  OF  HUBZONE 
PREFERENCE.  Enter  one  of  the 
following  codes: 

■  (1)  Code  A — None.  Enter  code  A  if  no 
preference  was  given  to  HUBZone  small 
business  concerns. 

(2)  Code  B— Set-Aside.  Enter  code  B  if 
the  contractor  received  the  award  as  a 
roi  «^*  of  a  HUBZone  set-aside  (see  FAR 
19.1305). 

(3)  Code  C — Price  Evaluation 
Preference.  Enter  code  C  if  the 
contractor  received  the  award  as  a  result 
of  a  HUBZone  price  evaluation 
preference  (see  FAR  19.1307). 

(4)  Code  D—Sole  Source  Award.  Enter 
Code  D  if  the  contractor  received  the 
award  as  a  result  of  a  HUBZone  sole 
source  action  (see  FAR  19.1306). 

(E)  BLOCK  D4E,  PREMIUM 
PERCENT. 

(1)  Complete  Block  D4E  if  Block  BIB 
is  coded  A  and — 


(i)  Block  D4B  is  coded  C,  D,  or  E; 
(ii)  Block  D4C  is  coded  B  or  C;  or 
(Hi)  Block  D4D  is  coded  C. 

(2)  Otherwise,  leave  Block  D4E  blank. 

(3)  Calciilate  the  premium  percentage 
per  219.202-5  and  enter  it  as  a  three- 
digit  number  roimded  to  the  nearest 
tenth,  e.g.,  enter  7.55%  as  076.  If  no 
premium  was  paid,  enter  three  zeros 
(000). 

(v)  BLOCK  D5,  ETHNIC  GROUP. 

(A)  Complete  Block  D5  if  the  action  is 
with  an  SDB.  Otherwise,  leave  Block  D5 
blank. 

(B)  Enter  the  code  from  the  following 
list  that  corresponds  to  the  ethnic  group 
marked  by  the  contractor  in  the 
solicitation  provision  at  FAR  52.219-1, 
Small  Business  Program 
Representations,  or  FAR  52.212-3(c). 

(1)  Code  A — Asian-Indian  American. 

(2)  Code  B— Asian-Pacific  American. 

(3)  Code  C — Black  American. 

(4)  Code  D — Hispanic  American. 

(5)  Code  E — Native  American. 

(6)  Code  F— Other  SDB  Certified/ 
Determined  by  SB  A. 

(7)  Code  Z—No  Representation. 
(vi)  BLOCK  D6.  WOMEN-OWNED 

BUSINESS.  Enter  one  of  the  following 
codes: 

(A)  Code  Y—Yes.  Enter  code  Y  if— 

(1)  The  contractor's  response  to  FAR 
52.204-5,  52.212-3(c),  or  52.21»-l(b) 
indicates  that  it  is  a  women-owned 
business;  or 

(2)  Block  B13A  is  coded  6  and  the 
Federal  schedule  indicates  that  the 
contractor  is  a  women-owned  business. 

(B)  Code  N—No.  Enter  code  N  if— 

(1)  The  contractor's  response  to  FAR 
52.204-5,  52.212-3(c),  or  52.219-l(b) 
indicates  that  it  is  not  a  women-owned 
business;  or 

(2)  Block  B13A  is  coded  6  and  the 
Federal  schedule  indicates  that  the 
contractor  is  not  a  women-owned 
business. 

(C)  Code  U — Uncertified.  Enter  code  U 
if  the  information  is  not  available 
because  the  contractor  did  not  complete 
the  representation  under  FAR  52.204-5, 
52.212-3(c),  or  52.19-l(b). 

(vu)  BLOCK  D7,  SMALL  BUSINESS 
INNOVATION  RESEARCH  (SBIR) 
PROGRAM.  Enter  one  of  the  following 
codes.  When  Block  BlB  is  coded  B  or 
C  and  Block  B13A  is  coded  5,  leave 
Block  D7  blank. 

(A)  Code  A— Not  a  SBIR  Program 
Phase  I/II/III.  Enter  code  A  if  the  action 
is  not  in  support  of  a  Phase  I,  II,  or  EQ 
SBIR  Program. 

(B)  Code  B—SBIR  Program  Phase  I 
Action.  Enter  code  B  if  the  action  is 
related  to  a  Phase  I  contract  in  support 
of  the  SBIR  Program. 

(C)  Code  C—SBIR  Program  Phase  II 
Action.  Enter  code  C  if  the  action  is 
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related  to  a  Phase  n  contract  in  support 
oftheSBIRProaam. 

(D)  Code  D—SBm  Program  Phase  m 
Action.  Enter  D  if  the  action  is  related 
to  a  Phase  III  contract  in  support  of  the 
SBIR  Program. 

(viii)  BLOCK  D8,  SUBCONTRACTING 
PLAN— SB,  SDB.  OR  HBCU/MI.  Enter 
one  of  the  following  codes: 

(A)  Code  A— Plan  Not  Included— No 
Subcontmcting  Possibilities.  Enter  code 
A  if  a  subcontracting  plan  was  not 
included  in  the  contract  because 
subcontracting  possibilities  do  not  exist 
{8eeFARl9.705-2(c)). 

(B)  Code  B—Plan  Not  Required.  Enter 
code  B  if  no  subcontracting  plan  was 
required  (e.g.,  because  the  action  did  not 
meet  the  doUar  thresholds  in  FAR 
19.702(a)). 

(C)  Code  C—PIan  Required.  Incentive 
Not  Included.  Enter  code  C  if  the  action 
includes  a  subcontracting  plan,  but  does 
not  include  additional  incentives  (see 
FAR  19.708(c)). 

(D)  Code  D-—Plan  Required.  Incentive 
Included.  Enter  code  D  if  the  action 
includes  a  subcontracting  plan  and  also 
includes  additional  incentives  (see  FAR 
19.708(c)  and  219.708(c)). 

(ix)  BLOCK  D9,  SMALL  BUSINESS 
COMPETITIVENESS 
DEMONSTRATION  PROGRAM.  Enter 
one  of  the  following  codes.  When  Block 
B13A  is  coded  5  or  Block  B13D  is  coded 
B,  C,  D,  E,  F,  or  G  and  the  original  action 
was  awarded  before  the  program  began, 
enter  code  N  in  Block  D9.  VVIien  Blc<d( 
BlB  is  coded  B  or  C  and  Block  B13A  is 
coded  5,  enter  code  N  in  Block  D9. 

(A)  Code  Y—Yes.  Enter  code  Y  if  this 
is  an  action  with  a  U.S.  business 
concern,  in  either  the  four  designated 
industry  groups  or  the  ten  targeted 
industry  categories  under  the  Small 
Business  Competitiveness 
Demonstration  Program  (see  FAR 
subpart  19.10  and  DFARS  subpart 
219.10),  where  the  principal  place  of 
performance  is  in  the  United  States  or 
outlying  areas. 

(B)  Code  N—No.  Enter  code  N  if  code 
Y  does  not  apply. 

(x)  BLOCK  DlO,  SIZE  OF  SMALL 
BUSINESS. 

(A)  Complete  Block  DlO  only  when 
Block  D9  is  coded  Y  and  the  contractor 
is  a  small  business  (Block  Dl  is  coded 
A  or  B).  Otherwise,  leave  Block  DlO 
blank. 

(B)  Enter  one  of  the  following  codes 
for  the  size  of  the  business  (number  of 
employees  or  average  annu^tl  gross 
revenue)  as  represented  by  the 
contractor  in  the  solicitation  provision 
at  FAR  52.219-19,  Small  Business 
Concern  Representation  for  the  Small 
Business  Competitiveness 
Demonstration  Program: 


(1)  Code  A — 50  or  fewer  employees. 

(2)  Code  B— 51-100  employees. 

(3)  Code  C— 101-250  employees. 

(4)  Code  D— 251-500  employees. 

(5)  Code  E— 501-750  employees. 

(6)  Code  F— 751-1.000  employees. 

(7)  Code  G—Over  1.000  employees. 

(8)  Code  M— $1,000,000  or  less. 

(9)  Code  N— $1,000, 001-$2, 000, 000. 

(10)  Code  P— $2, 000,001-$3, 500,000. 

(11)  Code  Rr—$3.500,001-$5, 000,000. 

(12)  Code  S—$5.000.001~$10.000,000. 

(13)  Code  T— $10,000,001- 
$17,000,000. 

(14)  Code  U— Over  17.000.000. 

(xi)  BLOCK  Dll.  EMERGING  SMALL 
BUSINESS. 

(A)  Complete  this  block  only  if  Block 
D9  is  coded  Y  and  the  contracting  action 
is  in  one  of  the  foin  designated  industry 
groups,  not  one  of  the  targeted  industry 
categories.  Otherwise,  leave  Block  Dll 
blank. 

(B)  Enter  one  of  the  following  codes: 

(1)  Code  Y—Yes.  Ener  code  Y  if  the 
contractor  represents  in  the  provision  at 
FAR  52.219-19,  Small  Business 
Concern  Representation  for  the  Small 
Business  Competitiveness 
Demonstration  Program,  that  it  is  an 
emerging  small  business  concern. 

(2)  Code  N—No.  Enter  code  N  if  code 
Y  does  not  apply. 

(e)  Part  E  of  the  DD  Form  350.  Part  E 
gathers  data  on  specialized  items  that 
may  not  become  permanent  reporting 

(1)  BLOCK  El,  CONTINGENCY, 
HUMANITARIAN,  OR  PEACEKEEPING 
OPERATION. 

(i)  Enter  code  Y  in  Block  El  if  the 
contracting  action  exceeds  $200,000  and 
is  in  support  of — 

(A)  A  contingency  operation  as 
defined  in  10  U.S.C.  101{a)(13);  or 

(B)  A  humanitarian  or  peacekeeping 
operation  as  defined  in  10  U.S.C. 
2302(7). 

(ii)  Otherwise,  leave  Block  El  blank. 

(2)  BLOCK  E2,  COST  ACCOUNTING 
STANDARDS  CLAUSE.  Enter  code  Y  in 
Block  E2  if  the  contract  includes  a  Cost 
Accounting  Standards  clause  (see  FAR 
Part  30).  Otherwise,  leave  Block  E2 
blank. 

(3)  BLOCK  E3-BLOCK  E8.  Reserved. 

(f)  Part  F  of  the  DD  Form  350.  Part  F 
identifies  the  reporting  official. 

(1)  BLOCK  Fl,  NAME  OF 
CONTRACTING  OFFICER  OR 
REPRESENTATIVE.  Enter  the  name 
(Last,  First,  Middle  Initial)  of  the 
contracting  officer  or  representative. 

(2)  BLOCK  F2,  SIGNATURE.  The 
person  identified  in  Block  Fl  must  sign. 

(3)  BLOCK  F3,  TELEPHONE 
NUMBER.  Enter  the  telephone  number 
(with  area  code)  for  the  individual  in 
Block  Fl.  Installations  with  Defense 


Switched  Network  (NSN)  must  enter  the 
DSN  niunber. 

(4)  BLOCK  F4,  DATE.  Enter  the  date 
that  the  DD  Form  350  Report  is 
submitted.  Enter  four  digits  for  the  year, 
two  digits  for  the  month,  and  two  digits 
for  the  day.  Use  01  through  12  for 
January  through  December.  For 
example,  enter  January  2,  2003,  as 
2DQ30102. 

6.  Section  253.204-71  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

253.204-71    DD  Form  1 057,  Monthly 
Contracting  Summary  of  Actkma  $25,000  or 


(g)  Section.  E.  Selected 
Socioeconomic  Statistics. 

(1)  BLOCK  El,  SMALL  BUSINESS 
(SB)  SET-ASIDE. 

(i)  Enter  the  total  number  and  dollar 
value  of  contracting  actions  that  were 
small  business  set-aside  actions, 
including  awards  to  SDBs  reported  in 
Blocks  E2c  and  E2d.  Do  not  include 
orders  under  Federal  schedules  that  are 
reported  in  Block  E3  or  E5. 

(ii)  If  the  action  is  an  emerging  small 
business  set-aside  (see  FAR  19.1006(c)), 
use  the  most  appropriate  sub-block. 

(iii)  Enter  the  subtotab  fo^  the  number 
and  total  dollar  value  of  actions  for — 

(A)  Block  Ela,  SB  Set-Aside  Using 
Simplified  Acquisition  procedures. 
Enter  actions  pursuant  to  FAR 
13.003(b)(1). 

(B)  Block  Elh.  SB  Set-Aside.  Enter 
actions  pursuant  to  FAR  19.502. 

(2)  BLOCK  32,  SMALL 
DISADVANTAGED  BUSINESS  (SDB) 
ACTIONS. 

(i)  Enter  the  total  number  and  dollar 
value  of  actions  that  were  SDB  actions. 
Do  not  include  orders  under  Federal 
schedules  that  are  reported  in  Block  E3 
orES. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  for — 

(A)  Block  E2a,  Through  SBA— Section 
8(a).  Enter  actions  with  the  Small 
Business  Administration  pursuant  to 
Section  B(a]  of  the  Small  Business  Act 
(see  FAR  subpart  19.8)  or  under  the  8(a) 
direct  award  procedures  at  219.811. 

(B)  Block  E2b,  SDB  Set-Aside/SDB 
Preference/Evaluation  Adjustment. 
Enter  actions  resulting  from — 

(1)  A  set-aside  for  SDB  concerns; 

(2)  Application  of  an  SDB  price 
preference  or  evaluation  adjustment  (see 
FAR  subpart  19.11);  or 

(3)  SDB  preferential  consideration. 

(C)  Block  E2c,  SB  Set-Aside  Using 
Simplified  Acquisition  Procedures. 
Enter  actions  pursuant  to  FAR 
13.003(b)(1)  when  award  is  to  an  SDB, 
but  a  preference  or  evaluation 
adjustment  was  not  appUed. 


lust  enter  the 
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(D)  B  i^k  E2d,  SB  Set-Aside.  Enter 
Actions!  finder  FAR  19.502  when  award 
is  to  an  |$DB,  but  a  preference  or 
evaluation  adjustment  was  not  applied 
nor  was  preferential  consideration 
given.     I 

(E)  Bllock  E2e,  Other.  Enter  awards  to 
SDB  concerns  when  award  is  to  an  SDB 
not  reported  in  Blocks  E2a  through  E2d. 

(3)  BI(.OCK  E3,  SDB  FEDERAL 
SCHEDIIlE  orders.  Enter  the  total 
number  ^d  dollar  value  of  contracting 
actions  that  were  orders  under  Federal 
schedules  with  SDBs. 

(4)  BI^pCK  E4.  WOMEN-OWNED 
SMALL  BUSINESS.  Enter  the  total 
number  (md  dollar  value  of  contracting 
actions  Hvith  women-owned  small 
businesses  (see  FAR  19.304(a)).  Do  not 
include  Orders  under  Federal  schedules 
that  are  leported  in  Block  E5. 

(5)  BlloCK  E5.  WOMEN-OWNED 
SMALL  BUSINESS  FEDERAL 
SCHEDULE  ORDERS.  Enter  the  total 
number  and  dollar  value  of  contracting 
actions  that  were  orders  imder  Federal 
schedules  with  women-owned  small 
busines^s. 

(6)  Blt^K  E6.  HBCU/MI.  Enter  the 
total  number  and  dollar  value  of 
contracuog  actions  with  HBCU/MIs 
piirsuant  to  subpart  226.70. 

(7)  BliOCK  E7,  JWOD 
PARTICIPATING  NONPROFIT 
AGENCIES.  Enter  the  total  number  and 


dollar  value  of  contracting  actions  with 
qualified  nonprofit  agencies  emplo)ang 
people  who  are  blind  or  severely 
disabled  for  supplies  or  services  £rom 
the  Procurement  List  pursuant  to  FAR 
subpart  8.7. 

(8)  BLOCK  E8,  EXEMPT  FROM 
SMALL  BUSINESS  ACT 
REQUIREMENTS.  Enter  the  total 
number  and  dollar  value  of  contacting 
actions  exempt  from  the  set-aside 
requirements  of  the  Small  Business  Act 
(see  FAR  19.502-1). 

(9)  BLOCK  E9.  HUBZONE. 

(i)  Enter  the  total  nimiber  and  dollar 
value  of  contracting  actions  that  were 
awarded  to  HUBZone  small  business 
concerns  in  each  of  the  following 
categories: 

(A)  Block  E9a,  HUBZone  Set-Aside. 

(B)  Block  E9b.  HUBZone  Price 
Evaluation  Preference. 

(C)  Block  E9c,  HUBZone  Sole  Source. 

P)  Block  E9d,  HUBZone  Concern- 
Other.  Use  this  category  when  the  award 
is  to  a  HUBZone  small  business  concern 
and  Blocks  E9a,  E9b,  and  E9c  do  not 
apply. 

(ii)  Do  not  include  orders  under 
Federal  schedules  that  are  reported  in 
Block  E3  or  E5.  Do  not  total  the  values 
for  Block  E9. 
***** 

[FR  Doc.  9^-21418  Filed  8-18-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATK)N 
Federal  Highway  AdminMralion 
49CFRPart396 

Inspactlon,  RefMir,  and  Malnlaiianca 

CFH  Correction 

In  Title  49  of  the  Code  of  Federal 
Regulations,  parts  200  to  399,  revised  as 
of  Oct.  1, 1998,  on  page  900,  §  396.19  is 
corrected  by  reinstating  the  correct  text 
of  paragraph  (b)  to  read  as  follows: 

§396.19    Intpdctof  QurtWiceUom. 

•        •        *        *        • 

(b)  Evidence  of  that  individual's 
qualifications  under  this  section  shall  be 
retained  by  the  motor  carrier  for  the 
period  during  which  that  individual  is 
performing  annual  motor  vehicle 
inpspections  for  the  motor  carrier,  and 
for  one  year  thereafter.  However,  motor 
carriers  do  not  have  to  maintain 
documentation  of  inspector 
qualifications  for  those  inspections 
performed  either  as  part  of  a  State 
periodic  inspection  program  or  at  the 
roadside  as  part  of  a  random  roadside 
inspection  program. 
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AQBiCV:  Agricultural  Marisatiiig  Service, 

USDA. 

ACTION:  Proposed  rule. 


f:  This  proposed  rule  invites 
comments  on  revising  the 
administrative  rules  and  regulations  of 
the  Federal  marketing  mder  for 
California  walnuts  (order)  to  require 
handlers  to  report  receipts  of  walnuts 
grovm  outside  of  the  United  States.  This 
proposal  also  annoimces  the 
Agricultural  Marketing  Service's  (AMS) 
intention  to  request  a  revision  to  the 
currently  approved  infc»ination 
collection  requirements  issued  under 
the  order.  The  ordn  regulates  the 
handling  of  walnuts  gro>im  in  California 
and  is  administered  locally  by  the 
Walnut  Marketing  Board  (Board). 
Requiring  handlers  to  report  to  the 
Board  receipts  of  walnuts  grown  outside 
of  the  United  States  would  allow  the 
Board  to  have  better  information  on  the 
total  available  supply  of  walnuts  within 
California,  which  includes  both 
California  and  foreign  product.  This 
would  facilitate  program  administration. 
DATES:  Comments  must  be  received  by 
October  18, 1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Qerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  Fax:  (202)  720-5698;  or 
E-mail:  moabdocket.clerkdusda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  nimiber 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 


the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTTTIER  MPORMATION  CONTACT: 
Maurem  T.  Pello,  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
2202  Monterey  Street,  Smte  102B, 
Fresno,  California  93721;  telephone: 
(559)  487-5901;  Fax:  (559)  487-5906;  or 
George  Kelhart.  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Friiit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S.  Washingtuu,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  complying  w^th  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456.  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerbeidusda.gov.  You  may  view 
the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPI.EIIENTARY  INFORMATION:  This 
proposal  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  984,  both  as 
amended  (7  CFR  part  984),  regulating 
the  handling  of  walnuts  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil  * 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulationis,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 


any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  w;hich  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
potitibn,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  proposed  rule  invites  comments 
on  revising  the  order's  administrative 
rules  and  regulations  to  require  handlers 
to  report  to  die  Board  receipts  of 
walnuts  grown  outside  of  the  United 
States,  l^s  would  allow  the  Board  to 
have  better  information  on  the  total 
available  supply  of  walnuts  within 
California,  which  includes  both 
California  and  foreign  product,  which 
would  facilitate  program  administration. 
This  action  was  unanimously 
recommended  by  the  Board  at  a  meeting 
on  September  11, 1998. 

Section  984.76  of  the  order  provides 
authority  for  the  Board,  with  the 
approval  of  the  Secretary,  to  require 
handlers  to  furnish  reports  and 
information  to  the  Board  as  needed  to 
enable  the  Board  to  perform  its  duties 
under  the  order.  The  Board  meets 
during  the  season  to  make  decisions  on 
various  programs  authorized  imder  the 
order,  lliese  programs  include  quality 
control  (minimum  grade  and  size 
requirements  for  both  inshell  and 
shelled*walnuts  placed  into  channels  of 
commerce),  voliune  regtilation,  and 
projects  regarding  production  research, 
and  marketing  research  and 
development. 

The  Board  would  like  to  have  better 
information  on  the  total  supply  of 
walnuts  within  California,  which 
includes  both  California  and  foreign 
product.  The  Board  would  use  this 
information  in  its  marketing  policy 
deliberations  each  fall  when  it  reviews 
the  crop  estimate,  handler  carryover, 
and  other  factors  to  determine  whether 
volume  regulation  would  be 
appropriate.  In  addition,  the  Board  has 
some  concerns  that,  particularly  in  short 
crop  years  when  handlers  may  import 
more  walnuts  to  meet  customer 
demands,  imported  walnuts'  could  be 


incdude :  in  handler  inventory  reports  of 
Califonji  a  walnuts.  Accurate 
infonna|t|on  regarding  the  supply  oJF 
walnuts  Within  California  is  needed  by 
the  BoatA  in  its  administration  of  the 
ordw. 

Accofcling  to  the  National 
Agricultural  Statistics  Service,  the  10- 
year  av4^e  annual  production  of 
Californiia  walnuts  is  235,000  inshell 
tons.  Buieau  of  Census  data  indicates 
that  the  10-year  average  annual  import 
figure  fot  walnuts  is  1,036.5  shelled 
tons.  Hf^Vever,  during  short  crop  years 
in  Calif^hiia  such  as  the  1992-93 
(203,00(tl|inshell  tons)  and  1996-97 
(208,00(t)linshell  tons)  seasons,  imports 
increased  to  8,046  and  5,806  shelled 
tons,  respectively. 

Thus,  the  Board  recommended  that 
handler^'be  required  to  report  to  the 
Board  r^eipts  of  walnuts  grown  outside 
of  the  United  States.  This  report,  WMB 
Form  Np,  7,  would  be  submitted  to  the 
Board  fdiir  times  per  year  as  follows:  On 
or  befor^  November  5  for  such  walnuts 
receiveq  Iduring  the  period  August  1  to 
October  31;  on  or  before  February  5  for 
such  walnuts  received  during  the  period 
November  1  to  January  31;  on  or  before 
May  5  fi|>^  such  walnuts  received  diuing 
the  period  February  1  to  April  30;  and 
on  or  belfbre  August  5  for  such  walnuts 
received  diuing  the  period  May  1  to  July 
31.  The  report  would  include  the 
quantity  of  such  walnuts  received, 
coimtry  of  origin,  and  whether  such 
walnutsjWere  inshell  or  shelled. 
'  The  Bjiiard  also  recommended  that, 
with  ea^^  report,  the  handler  submit  a 
copy  of  a  product  tag  issued  by  the 
Dried  Fi^t  Association  of  California 
(DFA)  foi  compliance  purposes.  The 
DFA  is  a  private  agency  designated 
under  th^  marketing  order  to  provide 
inspectian  services  for  handlers  to 
ensure  that  California  walnuts  meet 
minimtiiji  grade  and  size  requirements 
in  effect!  under  the  order.  The  product 
tag  would  indicate  the  name  of  the 
person  from  whom  the  walnuts  were 
received,  the  date  the  walnuts  were 
received  by  the  handler,  the  number  of 
contain0ts  and  U.S.  Custom's  Service 
entry  ni^nber,  whether  the  product  is 
inshell  q|  shelled,  the  quantity  of 
walnuts!  Icountry  of  origin,  the  name  of 
the  DFA  Inspector  who  issued  the  tag, 
and  the  date  such  tag  was  issued.  The 
Board  believes  product  tags  are 
necessaiy  to  verify  handler  receipt 
reports  lor  imported  walnuts. 
Accordingly,  a  new  §  984.476  is 
proposed  to  be  added  to  the  orders' 
adminispative  rules  and  regulations. 

Initial  R^gnlatoiy  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 


AMS  has  considered  the  economic 
impact  of  this  rule  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  piu^uant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5,000 
producers  of  walnuts  in  the  production 
area  and  approximately  50  handlers 
subject  to  r^ulation  under  the  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  producers  of  California 
walnuts  may  be  classified  as  small 
entities. 

During  the  1997-98  season,  as  a 
percentage.  33  percent  of  the  handlers 
shipped  over  2.4  million  kernel  weight 
pounds  of  walnuts,  and  67  percent  of 
the  handlers  shipped  under  2.4  million 
kernel  weight  pounds  of  walnuts.  Based 
on  em  average  price  of  $2.10  per 
kemelweight  pound  at  the  point  of  first 
sale,  the  majority  of  handlers  of 
California  walnuts  may  be  classified  as 
small  entities. 

This  rule  would  add  a  new  §  984.476 
to  the  ordw's  administrative  rules  and 
regulations  which  would  require 
handlers  to  report  to  the  Board  receipts 
of  walnuts  grown  outside  of  the  United 
States.  This  would  allow  the  Board  to 
have  better  information  on  the  total 
available  supply  of  walnuts,  including 
California  and  foreign  product,  which 
would  facilitate  program  administration. 
Authority  for  requiring  handlers  to 
submit  this  information  to  the  Board  is 
provided  in  §  984.76  of  the  order. 

Regarding  the  impact  of  the  proposed 
action  on  affected  entities,  this  rule 
should  impose  minimal  additional 
costs.  The  Board  estimates  that  about  six 
handlers  have  imported  walnuts  over 
the  past  few  years.  Such  handlers  would 
be  required  to  submit  an  additional 
report  to  the  Board  four  times  per  year 
along  with  tags  issued  by  the  DFA 
verifying  receipts  of  foreign  product. 
The  DFA  currently  provides  inspection 
services  for  all  handlers  of  California 
walnuts  and  would  be  available  at  no 
additional  cost  to  issue  product  tags  to 
handlers  receiving  imports.  Handlers 


would  then  submit  these  tags  to  the 
Board  for  verification  purposes. 

An  alternative  to  the  proposed  action 
would  be  to  not  collect  information 
from  handlers  on  receipts  of  imported 
walnuts.  However,  as  previously 
mentioned,  the  Board  would  like  to 
have  better  information  on  the  total 
available  supply  of  walnuts  within 
California,  which  includes  both 
California  and  foreign  product  The  only 
way  this  information  can  be  obtained  by 
the  Board  is  to  collect  it  fi-om  handlers. 
This  information  would  facilitate 
program  administration  by  improving 
the  Board's  base  of  information  from 
which  to  make  decisions. 

The  Board  also  recommended  that  a 
system  be  established  for  monitoring 
walnuts  grown  outside  of  the  United 
States  that  are  received  by  California 
handlers.  Under  the  proposed 
monitoring  system.  DFA  inspectors 
would  check  whether  or  not  foreign 
product  had  been  inspected  and  met  the 
requirements  of  section  8e  of  the  Act. 
Under  section  8e,  whenever  certain 
specified  commodities  are  regulated 
imder  a  Federal  marketing  order, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  grade,  size, 
quality,  and  maturity  requirements  as 
those  in  effect  for  the  domestic 
commodity.  Walnuts  are  included  imder 
section  8e,  and  thus  importers  of 
walnuts  are  required  to  have  such 
walnuts  inspected.  However,  it  is  the 
USDA's  responsibility  to  ensure  that 
imported  walnuts  meet  the 
requirements  of  section  8e.  Thus,  we  are 
not  proceeding  with  this 
recommendation. 

Finally,  the  Board  considered  whether 
it  would  be  useful  to  collect  information 
on  walnuts  grown  outside  of  California, 
but  within  the  United  States.  However, 
Board  members  agreed  that  the  amount 
of  such  walnuts  was  so  small,  it  was  not 
worth  requiring  handlers  to  report  such 
information. 

This  action  would  impose  some 
additional  reporting  and  recordkeeping 
burden  on  handlers  that  receive  walnuts 
grown  outside  of  the  United  States.  It  is 
estimated  that  six  handlers  may  import 
walnuts  during  the  season.  Such 
handlers  would  be  required  to  submit  a 
receipt  report  to  the  Board  foiu  times 
per  year.  It  is  estimated  that  it  would 
take  such  handlers  5  minutes  to 
complete  each  report.  Thus,  the 
additional  annual  burden  should  total 
no  more  than  2  bom's  for  the  industry. 
The  information  would  be  collected  on 
WMB  Form  No.  7.  That  form  is  being 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
OMB.  Control  No.  0581-0178.  As  with 
other  similar  marketing  order  programs. 
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reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 
The  Department  has  identified  one 
relevant  Federal  rule  regarding 
requirements  for  walnuts  grown  outside 
of  the  United  States.  As  previously 
stated,  walnuts  are  included  under 
section  8e.  Thus,  importers  of  walnuts 
are  required  to  have  such  walnuts 
inspected  by  the  USDA's  inspection 
service.  Importers  whose  walnuts  meet 
section  8e  requirements  do  not  have  to 
submit  any  paperwork  to  the  USOA. 
However,  importers  whose  walnuts  fail 
section  8e  requirements,  or  whose 
walnuts  are  exempt  from  section  8e 
because  such  walnuts  are  so  immature 
Aat  they  cannot  be  used  for  drying  and 
sale  as  dried  walnuts  (green  walnuts),  or 
are  being  sent  to  designated  outlets 
(animal  feed,  processing,  or  charity) 
have  to  submit  paperwork  to  the  USDA. 
Howrever,  only  a  small  amount  of 
information  requested  by  the  USDA  in 
these  instances  or  by  the  Board  through 
this  rule,  would  be  duplicative. 
-  In  addition,  the  Board's  meeting  on 
September  11, 1998,  where  this  action 
was  deliberated  was  a  public  meeting 
widely  publicized  throughout  the 
walnut  industry.  This  issue  was  also 
deliberated  at  an  earlier  Board  meeting 
on  February  2, 1998,  and  at  a  Grades 
and  Standards  Subcommittee  meeting 
on  June  5, 1998.  All  interested  persons 
were  invited  to  attend  these  meetings 
and  participate  in  the  industry's 
deliberations.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

Paperworic  Rednction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  AMS  announces  its 
intention  to  request  a  revision  to  a 
currently  approved  information 
collection  for  vegetable  and  specialty 
crop  marketing  orders,  which  includes 
the  Federal  marketing  order  for 
California  walnuts. 

Title:  Vegetable  and  Specialty  Ctop 
Marketing  Orders. 

OMB  Number  0581-0178. 

Expiration  Date  of  Approval:  July  31, 
2000. 

Type  ofRequegt:  Intent  to  revise  a 
currently  approved  information 
collection. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act,  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  California  walnut 


marketing  order  program,  which  has 
been  operating  since  1948. 

On  September  11, 1998,  the  Board 
imanimously  recommended  revising  the 
order's  administrative  rules  and         ' 
regulations  to  require  handlers  to  report 
to  the  Board  receipts  of  walnuts  grown 
outside  of  the  United  States.  This 
information  would  be  reported  on  WMB 
Form  No.  7.  This  notice  concerns  this 
report,  in  addition  to  the  accompanying 
regulation  previously  discussed 
regarding  requiring  this  report  be 
submitted  by  handlers  to  the  Board. 

The  Board  would  like  to  have  better 
information  on  the  total  supply  of 
walnuts  available  within  California, 
which  includes  both  California  and 
foreign  product.  The  Board  would  use 
this  information  in  its  marketing  policy 
deliberations  each  fall  when  it  reviews 
the  crop  estimate,  handler  carryover, 
and  other  factors  to  determine  whether 
voliune  regulation  woiUd  be 
appropriate.  In  addition,  the  Board  has 
some  concerns  that,  particularly  in  short 
crop  years  when  handlers  may  import 
more  walnuts  to  meet  customer 
demands,  imported  walnuts  could  be 
included  in  handler  inventory  reports  of 
California  walnuts.  Accurate 
information  regarding  the  supply  of 
walnuts  within  California  is  needed  by 
the  Board  in  its  administration  of  the 
order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS,  Fruit  and 
Vegetable  Programs  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  Board.  Authorized 
Board  employees  and  the  industry  are 
the  primary  users  of  the  information  and 
AMS  is  the  secondary  user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  per 
response. 

Respondents:  California  walnut 
handlers  who  receive  walnuts  grown 
outside  of  the  United  States. 

Estimated  Number  of  Respondents:  6. 

Estimated  Number  of  Responses  per 
Respondent:  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  2  hoius. 

Comments:  Comments  are  invited  on: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fonctions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acauacy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(3)  ways  to  enhance  the  quahty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  shoidd  reference  OMB  No. 
0581-01 78  and  the  Vegetable  and 
Specialty  Crop  Marketing  Orders,  and 
be  sent  to  the  USDA  in  care  of  the 
Docket  Clerk  at  the  address  above.  All 
comments  received  will  be  available  for 
public  inspection  diuing  regular 
business  hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
simunarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

A  60-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal. 

List  of  Subjects  in  7  CFR  Part  984 

Marketing  agreements.  Nuts, 
Reporting  and  recordkeeping 
requirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  984  is  proposed  to 
be  amended  as  follows: 

PART  9e4—WALllUTS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  984  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  984.476  is  added  to  read 
as  follows: 

1964.476    Report  of  walnut  rscaipts  from 
outaida  of  tha  UnHad  StalM. 

Each  handler  who  receives  walnuts 
from  outside  of  the  United  States  shall 
file  with  the  Board,  on  WMB  Form  No. 
7,  a  report  of  the  receipt  of  such 
walnuts.  The  report  shall  be  filed  as 
follows:  On  or  before  November  5  for 
such  walnuts  received  during  the  period 
August  1  to  October  31;  on  or  before 
February  5  for  such  walnuts  received 
during  the  period  November  1  to         ' 
January  31;  on  or  before  May  5  for  such 
walnuts  received  during  the  period 
February  1  to  April  30;  and  on  or  before 
August  5  for  such  walnuts  received 
during  the  period  May  1  to  July  31.  The 
report  shall  include  the  quantity  of  such 
walnuts  received,  the  country  of  origin 
for  such  walnuts,  and  whether  such 
walnuts  are  inshell  or  shelled.  With 
each  report,  the  handler  shall  submit  a 
copy  of  a  product  tag  issued  by  a  DFA 
of  California  inspector  for  each  receipt 
of  such  walnuts  that  includes  the  name 
of  the  person  from  whom  such  walnuts 
were  received,  the  date  such  walnuts 
were  received  by  the  handler,  the 
niunber  of  containers  and  the  U.S. 
Custom's  Service  entry  number. 
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whethdit  such  walnuts  are  inshell  or 
shelled,  the  quantity  of  such  walnuts 
received,  the  coimtrjrof  origin  for  such 
walnuts,  the  name  of  the  DFA  of 
Califonua  inspector  who  issued  the 
product  I  tag,  and  the  date  such  tag  was 
issued. 

Dated!  lAugtist  17, 1999. 
Robert  C.  Keeney, 

Deputy  administrator.  Fruit  and  Vegetable 
Progranis. 

[FR  Do4  99-21666  Filed  8-18-99;  8:45  am) 
BHJJNQ  66tX  341(Mie-P 


DEPARiiyiENT  OF  TRANSPORTATION 

Federa^  I  Aviation  Administration 

14CFRfart39 

[DockJ  Uo.  96-NM-206-AD] 

RIN  212f|-AA64 

Airworttiiness  Directives;  Boeing 
Model  vis?  Series  Airplanes 

AQENCy^  Federal  Aviation 

Adminiltration,  DOT. 

ACTION^  k'roposed  rule;  withdrawal. 

SUMMAIkY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  pr(|>()osed  a  new  airworthiness 
directive  (AD),  applicable  to  certain 
BoeingiModel  767  series  airplanes.  That 
action  Would  have  required  replacement 
of  the  ep  isting  retaining  bolt  of  the 
attendaiat  seat  lap  belt  with  a  new  bolt 
and  a  \f  asher.  Since  the  issuance  of  the 
NPRM,  ihe  Federal  Aviation 
Adminiitration  (FAA)  has  received  new 
data  in^cating  that  the  proposed  action 
has  already  been  accomplished  on  all 
affected  [airplanes.  Accordingly,  the 
proposed  rule  is  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  Gordon,  Aerospace  Engineer, 
Airframe  Bi^nch,  ANM-120S,  FAA, 
Transpdtrt  Airplane  Directorate,  Seattle 
Aircraft  {Certification  Office,  1601  Lind 
Avenu9i  SW.,  Renton,  Washington 
98055-44056;  telephone  (425)  227-2207; 
fax  (42$)  227-1181. 

SUPPLEIlENTARY  INFORMATION:  A 

propostl  to  amend  part  39  of  the  Federal 
Aviatioin  Regulations  (14  CFR  part  39)  to 
add  a  nj^  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  ai^lanes,  was  published  in  the 
Federal  ^legister  as  a  Notice  of  Proposed 
Rulemdliing  (NPRM)  on  June  6, 1997  (62 
FR  310^0).  The  proposed  rule  would 
have  required  replacement  of  the 
existing  retaining  bolt  of  the  attendant 
seat  lap  pelt  with  a  new  bolt  and  a 
washer,  That  action  was  prompted  by 
reports  indicating  that,  due  to  a  missing 


washer,  the  belt  end  fittings  of  the 
double  flight  attendant  seats  can  become 
loose.  The  proposed  actions  were 
intended  to  ensure  that  a  washer 
between  the  bolt  head  and  bushing  is 
installed.  A  missing  washer  could  allow 
movement  of  the  belt  end  fittings,  which 
can  cause  the  restraint  belts  to  release 
and.  consequently,  result  in  injury  to 
the  flight  attendants. 

Actions  Since  Issuance  of  the  NPRM 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  a  comment  from  the 
airplane  manufactiu^r  indicating  that 
the  replacement  of  the  existing  retaining 
bolt  of  the  attendant  seat  lap  belt  with 
a  new  bolt  and  a  washer,  in  accordance 
with  Boeing  Service  Bulletin  767-25- 
0217,  dated  January  13, 1994,  has  been 
accomplished  on  all  affected  airplanes. 
Though  the  manufactiu^r  did  not 
provide  documentation  to  support  its 
statement,  the  FAA  also  has  received 
substantiating  docimientation  from  each 
affected  operator  that  the  service 
bulletin  has  been  incorporated  on  its 
fleet  of  airplanes.  In  the  case  of  one 
operator,  the  FAA  contacted  the 
riincipal  Maintenance  Inspector  (PMI) 
to  determine  whether  the  replacement 
had  been  accomplished  on  that 
operator's  affected  airplanes.  The  PMI 
verified  that  the  service  bulletin  had 
been  accomplished  on  all  affected 
airplanes  in  that  operator's  fleet. 

In  addition,  the  airplane  manufacturer 
has  also  updated  the  Illustrated  Parts 
Catalog  to  include  the  washer  that 
corrects  the  imsafe  condition  in  the  seat 
assembly;  therefore,  the  imsafe 
condition  is  not  likely  to  be 
reintroduced  in  the  future. 

FAA's  Conclusions 

Based  upon  the  FAA's  review  of  the 
data  submitted  by  the  affected  operators 
and  the  airplane  manufacturer,  the  FAA 
has  determined  that  the  previously 
identified  unsafe  condition  no  longer 
exists.  Accordingly,  the  proposed  rule  is 
hereby  withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  coiu-se 
of  action  in  the  future. 

Regulatory  Impact 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore,  is  not  covered  under 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979). 


List  of  Snbiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  96-NM-206-AD, 
published  in  the  Federal  Register  on 
June  6,  1997  (62  FR  31020),  is 
withdrawn. 

Issued  in  Renton,  Washington,  on  August 
13,1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  99-21574  Filed  8-18-99;  8:45  am) 
B«XMQ  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NII-351-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-300,  •<400,  and-500  Seriea 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  737-300,  -400  and  -500 
series  airplanes.  This  proposal  would 
require  replacement,  with  new  parts,  of 
the  existing  actuators  or  the  rod  ends  on , 
the  existing  actuators  at  wing  leading 
edge  slat  positions  1,2,5,  and  6.  This 
proposal  is  prompted  by  reports 
indicating  that  the  rod  ends  on  several 
leading  edge  slat  actuators  have 
fractured.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fatigue  cracking  of  the  rod  ends  of  the 
leading  edge  slat  actuators,  which  could 
result  in  uncommanded  deployment  of 
the  wing  leading  edge  slat  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
October  4, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
351-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
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p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mfonnation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avmue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Jones,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
0£Bce.  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1118;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

CoBuneiitB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  he  changed  in  light 
of  the  comments  received.  . 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  p«sons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-351-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  pwson  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rides  Docket  No. 
98-NM-351-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discnaaion 

The  FAA  has  received  reports  of 
fractured  rod  ends  on  several  actuators 
for  the  wing  leading  edge  slats  on 


Boeing  Model  737-300.  -400.  and  -500 
series  airplanes.  One  reported  case  of  an 
actuator  rod  end  fracture  resulted  in  an 
air  turnback  after  the  airplane 
experienced  imcommanded  roll  during 
flight.  It  has  been  determined  that  these 
fractures  are  the  result  of  fatigue 
cracking.  Failure  of  the  actuator  rod 
end,  under  certain  flight  conditions, 
could  result  in  an  uncommanded 
deployment  of  the  affected  wing  leading 
edge  slat  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
27A1211,  dated  November  19, 1998, 
which  describes  procedures  for 
replacement  of  the  existing  wing  leading 
edge  slat  actuator  with  a  new  actuator, 
or  replacement  of  the  rod  end  on  the 
existing  leading  edge  slat  actuator. 
Accomplishment  of  eithw  of  these 
actions  specified  in  the  alert  service 
bulletin  is  intended  to  adequately 
address  the  identified  imsafe  condition. 

Explanation  of  Requiremento  of 
Proposed  Rule 

'Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  1,897 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
720  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

Replacement  of  the  leading  edge  slat 
actuator  with  an  actuator  that  has  a  new 
rod  end  is  proposed  as  one  option  for 
compliance  with  this  AD  action. 
Replacement  of  the  actuators  on  slat 
positions  1,2.5,  and  6  would  take 
approximately  3  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  cost 
approximately  $32,252  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  installation  of  actuators  with  new 
rod  ends  as  proposed  as  an  option  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $32,432  per  airplane. 

In  lieu  of  installation  of  an  actuator 
with  a  new  rod  end,  this  proposed  AD 
provides  an  option  for  replacement  of 
the  rod  ends  on  the  existing  actuators. 
This  action  would  take  approximately  4 
work  hours  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost  between 
approximately  $5,928  and  $21,544  per 


airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  between 
$6,168  and  $21,784  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  foture  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  tbe  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  38— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [AmerKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthine'^s 
directive: 

Boeing:  Docket  98-NM-351-AD. 
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Applifiability:  Model  737-300.  -400,  and 
-500  series  airplanes;  line  numbers  1001 
through  3063  inclusive;  certificated  in  any 
category. 

Note  \\  This  AD  applies  to  each  airplane 
identifi^^  in  the  preceding  applicability 
provisic^]^,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  U  the  requirements  of  this  AD.  For 
airpland^  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requireipents  of  this  AD  is  affected,  the 
owner/otterator  must  request  approval  for  an 
altemattye  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  requiest  should  include  an  assessment  of 
the  efieit  of  the  modification,  alteration,  or 
repair  oh  the  unsafe  condition  addressed  by 
this  ADJ  pid,  if  the  unsafe  condition  has  not 
been  eliirQinated,  the  request  should  include 
specific;  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  fatigue 
cracking  of  the  rod  ends  on  the  leading  edge 
slat  actuators,  which  could  result  in 
uncommbnded  deployment  of  the  wing 
leading  edge  slat  and  consequent  reduced 
controllBbility  of  the  airplane,  accomplish 
the  following: 

(a)  Wjtnin  24  months  after  the  effective 
date  of  ^is  AD:  Replace  the  leading  edge  slat 
actuatoij  with  an  actuator  that  has  a  new  rod 
end,  or  raplace  the  rod  end  on  the  existing 
slat  actijator  with  a  new  rod  end,  at  slat 
positioi^  1,  2,  5,  and  6;  in  accordance  with 
the  Accomplishment  Instructions  in  Boeing 
Alert  Sefryice  Bulletin  737-27A1211,  dated 
Noveml^^i'  19- 1998. 
Spans 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  part  having  a  part 
number  ijdentified  in  the  "Existing  Part 
Numbeti't  column  of  Section  2.E.  of  Boeing 
Alert  Se^ice  Bulletin  737-27A1211.  dated 
November  19, 1998,  on  any  airplane. 


Alternative  Methods  of  Compliance 

(c)  Aa  alternative  method  of  compliance  or 
adjustrnfebt  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft ietertification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspectoi;,  who  may  add  comments  and  then 
send  it  tjc^  the  Manager,  Seattle  AGO. 

Note  %i  Information  concerning  the 
existenm  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ifrom  the  Seattle  AGO. 

Special  ^ght  Permits 

(d)  Sple^ial  flight  permits  may  be  issued  in 
accordajite  with  sections  21.197  and  21.199 
of  the  F^^eral  Aviation  Regulations  (14  CFR 
21.197  ajtjd  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  August 
13, 1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-21575  Filed  8-18-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Servica 

30CFRPart206 
RfN  1010-AC59 

Valuation  of  Federal  Geothermal 
Resources 

AGENCY:  Minerals  Management  Service, 
interior. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  In  response  to  deregulation  of 
the  electric  power  market  in  California 
and  resulting  changes  to  the  geothermal 
industry,  the  Minerals  Management 
Service  (MMS)  is  considering  amending 
its  regulations  regarding  the  valuation, 
for  royalty  purposes,  of  Federal 
geothermal  resources  used  to  generate- 
electricity.  MMS  specifically  seeks 
comments  on  the  use  of  the  netback 
procedure  to  value  geothermal  resoiuces 
that  are  not  sold  under  arm's-length 
contracts,  whether  the  existing  netback 
procediue  should  be  modified,  and 
whether  there  are  reasonable 
alternatives  to  netback  valuation:  MMS 
also  seeks  comments  on  any  other 
aspects  of  the  rules  including  the  rules 
governing  valuation  of  resoiuces  used  in 
direct  utilization  processes,  particularly 
alternatives  for  valuing  those  resoiuces 
that  are  not  sub}ect  to  a  sales 
transaction. 

DATES:  Comments  must  be  received  on 
or  before  October  18, 1999. 
ADDRESSES:  The  mailing  address  for 
written  comments  regarding  geothermal 
valuation  issues  is  David  S.  Guzy,  Chief, 
Rules  and  Publications  Staff,  Minerals 
Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS  3021,  Denver,  Colorado  80225. 
Courier  address  is  Building  85,  Room 
A-613,  Denver  Federal  Center,  Denver, 
Colorado  80225.  E-mail  address  is 
RMP.comments@nims.gov.  For 
additional  details,  see  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  MMS,  Royalty 
Management  Program,  at  telephone 
(303)  231-3432,  FAX  (303)  231-3385,  or 
e-mail  david.guzy@mm3.gov. 


SUPPLEMENTARY  INFORMATION: 

Public  Comment  Procedure:  If  you 
wish  to  comment,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
David  S.  Guzy,  Chief.  Rules  and 
Publications  Staff,  Minerals 
Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS  3021,  Denver,  CO  80225-0165. 
Coiuier  or  overnight  delivery  address  is 
Building  85,  Room  A-613,  Denver 
Federal  Center,  Denver,  Colorado  80225. 
You  may  also  comment  via  the  Internet 
to  RMP.comments@mms.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn.:  RDM  1010- 
AC59"  and  your  name  and  return 
address  in  yoiu  Internet  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  youir 
Internet  message,  contact  David  S.  Guzy 
directly  at  (303)  231-3432. 

We  will  post  public  comments  after 
the  comment  period  closes  on  the 
Internet  at  http://www.rmp.mms.gov. 
You  may  arrange  to  view  paper  copies 
of  the  comments  by  contacting  David  S. 
Guzy,  Chief,  Rides  and  Publications 
Staff,  telephone  (303)231-3432,  FAX 
(303)231-3385.  Our  practice  is  to  make 
comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  on  the  Internet  and 
during  regular  business  hoiu^  at  our 
offices  in  Lakewood,  Colorado. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  bom 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  ^owable  by  law. 
There  also  may  bel^s^umstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  yoiu  name  and/or    , 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  yire  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

I.  Background 

The  Geothermal  Steam  Act  of  1970.  as 
amended  (30  U.S.C.  1001-1025), 
requires  the  lessee  to  pay  royalty  to  the 
United  States  on  the  amoimt  or  value  of 
steam,  or  any  other  form  of  heat  or 
energy  derived  from  production  imder 
the  lease  and  sold  or  used  by  the  lessee 
or  reasonably  susceptible  to  sale  or  use 
by  the  lessee.  Federal  geothermal  leases 
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reserve  to  the  Secretary  considerable 
discretion  to  determine  value  for  royalty 
purposes.  As  steward  of  the  Nation's 
pubUc  resources,  the  Secretary  is 
responsible  for  ensxiring  that  the  public 
receives  a  fair  retiun — in  the  form  of 
royalties — in  exchange  for  the  lessee's 
exclusive  right  and  privilege  to  extract 
and  use  geothermal  resources  produced 
from  Federal  leases.  The  value  of 
geothermal  resources  for  royalty 
purposes  is  defined  by  regulation  in  30 
CFR  part  206.  The  purpose  of  this 
Advance  Notice  of  Proposed 
Rulemaking  is  to  solicit  comments  on 
possible  new  methods  of  determining 
the  royalty  value  of  Federal  geothermal 
resources.  We  also  seek  comments  on 
other  aspects  of  the  geothermal  rules. 
We  will  consider  the  comments 
received  in  res(K>nse  to  this  Advance 
Notice  in  developing  a  proposed 
rulemaking,  which  MMS  would  publish 
in  the  Fednral  Register. 

We  are  specifically  requesting 
comments  on  the  netback  valuation 
procedure  defined  in  30  CFR  206.353 
and  206.354  (1998)  and  whether  there 
are  reasonable  alternatives  to  that 
procedure.  The  netback  procedure 
derives  the  value  of  the  geothermal 
resource  by  subtracting  the  lessee's  costs 
of  generating  and  transmitting 
electricity  from  the  lessee's  revenue 
received  for  the  sale  of  electricity.  The 
amount  remaining  from  this  calculation 
is  the  value  of  the  geothermal  tesource 
upon  which  royalty  is  due.  (You  can 
find  a  detailed  description  of  the 
netback  procediire  in  MMS's 
"Geothermal  Payor  Handbook-Product 
Valuation"  at  www.rmp.mms.gov/ 
cu8t8erv/pubserv/handbook.htm.) 
Netback  is  now  the  most  widely  used 
method  to  value  Federal  geothermal 
resources. 

Application  of  the  netback  method  in 
the  deregulated  California  electric 
power  market  has  resulted  in  a  dramatic 
decrease  in  geothermal  royalty 
payments.  When  the  current  geothermal 
rules  were  adopted  in  1992,  electricity 
generated  by  geothermal  resources  was 
subject  to  incentive  pricing.  Because  of 
this  incentive  and  the  inherent  risk 
involved  in  developing  geothermal 
resources,  the  Department  allowed  a 
generous  rate  of  return  in  the  netback 
calculation.  However,  this  incentive 
pricing  is  no  longer  being  paid,  and  we 
are  concerned  about  whether  twice  the 
Standard  and  Poor's  BBB  industrial 
bond  rate  is  still  the  appropriate  rate  of 
return  to  use  in  the  netback  calculation. 

Over  the  past  2  years.  State  and 
county  agencies  that  share  in  this 
royalty  are  seeing  losses  in  royalty 
revenue  from  50  percent  to  over  95 
percent.  County  officials  have  told  MMS 


that  they  do  not  have  a  ready  source  of 
replacement  funds.  Members  of 
Congress  have  also  become  alarmed  at 
the  declining  royalties  and  have  asked 
us  to  expeditiously  reevaluate  oiir 
geothermal  valuation  regulations  to 
assure  taxpayers  a  fair  retiun  for  their 
resources. 

n.  Goals  of  Valuation  Alternatives 

The  goals  of  any  proposed  alternative 
to  the  current  netback  procediue. 
whether  a  modification  to  the  existing 
netback  procedure  or  a  completely 
different  valuation  method,  should  be 
twofold.  First,  the  proposed  method 
should  derive  a  value  of  the  resource 
that  reflects  its  market  value.  Second, 
the  proposed  method  should  be  easy  to 
apply  and  readily  verifiable. 

To  achieve  these  goals,  we  pose  the 
following  questions: 

1.  Should  we  modify  the  netback 
procedure  and,  if  so,  how? 

2.  Should  we  abandon  the  netback 
procedure  in  favor  of  an  alternative 
valuation  method? 

3.  What  are  the  alternative  methods  to 
value  geothermal  resources  that  are  not 
subject  to  a  sales  transaction?  (Note  that 
reliance  on  comparable  arm's-length 
sales  is  not  a  viable  alternative  because 
in  most  cases  there  are  no  arm's-length 
sales  of  Federal  geothermal  resources 
that  could  be  used  to  establish  value.) 

If  you  propose  an  alternative 
valuation  method,  please  describe  it  in 
sufficient  detail  to  provide  an 
understanding  of  its  workings  and 
effects.  Please  use  examples  where 
possible. 

m.  Possible  Akemative  Valuation 
Methods 

As  a  starting  point  for  discussion,  we 
request  comments  on  the  following 
possible  alternatives: 

(a)  Modification  of  the  existing 
netback  valuation  procedure. 

Two  areas  where  the  existing  netback 
procedure  might  be  modified  are:  (1) 
reducing  the  rate  of  retiun  on  capital 
investments;  and  (2)  reducing  the  limits 
on  deductions.  The  ciurent  rate  of 
return,  twice  the  Standard  and  Poor's 
industrial  BBB  bond  rate,  yields  an 
annual  return  on  power  plant  and 
transmission  investments  of  about  15 
percent  at  current  rates.  We  ask  what 
rationale  exists  to  reduce  this  rate  and, 
if  so,  to  what  standard  (for  example,  1 
X  BBB,  1.5  X  BBB,  another  index,  etc.). 

MMS  currently  limits  the  combined 
generating  and  transmission  deductions 
to  99  percent  of  the  lessee's  monthly 
gross  proceeds  for  the  sale  of  electricity. 
Should  this  limit  be  reduced  and,  if  so, 
to  what  amount? 


We  are  also  interested  in  suggestions 
for  other  modifications  to  the  netback 
procediue. 

(b)  A  "rate-of-retum  "  method. 
This  method  would  use  discoimted 

cash  flow  analyses  (DCFs)  to  determine 
a  resoiuce  value  that  yields  the  same 
rate  of  retmn  for  both  the  resource 
recovery  and  power  plant  portions  of 
the  geothermal  project.  This  would 
ensiue  that,  for  royalty  purposes,  an 
equal  portion  of  the  total  retiun  from  a 
combined  geothermal  resource  recovery 
and  electricity  generating  operation 
would  be  allocated  to  the  resoiuce 
recovery  activity. 

The  lessee  would  prepare  separate 
DCFs  for  both  the  resource  recovery  and 
power  plant  portions  of  the  project 
using  its  actual  costs  associated  with 
developing  and  operating  each  portion. 
DCFs  for  the  resource  recovery  would 
assiune  a  range  of  geothermal  resoiuce 
values  to  represent  expected  inconie  for 
the  field.  DCFs  foi  the  power  plant 
would  assume  a  range  of  geothermal 
resource  values  to  represent  the  cost  of 
purchasing  the  resource,  and  a  range  of 
electricity  prices  to  represent  expected 
income. 

Starting  with  a  given  electricity  price 
for  the  power  plant,  the  lessee  would 
repeat  the  DCFs  for  each  project  portion 
over  the  range  of  resource  vadues  until 
the  rate  of  return  for  the  resource 
recovery  operation  equals  the  rate  of 
return  for  the  power  plant.  The  lessee 
would  repeat  the  DCFs  over  the  range  of 
expected  electricity  prices  to  determine 
the  relationship  between  electricity 
price  and  resource  value.  The  value  of 
the  geothermal  resource  equals  the  cost 
of  purchasing  the  geothermal  resource 
when  the  rates  of  return  for  both 
portions  are  the  same. 

We  request  comments  and  analyses  of 
the  feasibility  of  using  the  "rate-of- 
retum"  method  for  valuing  geothermal 
resources.  We  also  ask  for  suggested 
improvements  to  this  method. 

(c)  A  "percentage-of -revenue" 
method. 

This  method  would  set  the  value  of 
the  geothermal  resource  as  a  percentage 
of  the  electricity  value.  In  most  cases  the 
electricity  value  would  be  the  lessee's 
total  revenue  received  for  the  sale  of 
electricity  and  other  generating  services. 
We  ask  what  percentages  are  reasonable 
and  how  they  are  determined.  We  also 
ask  whether  the  percentages  should  be 
fixed  or  whether  they  should  vary  with 
time  or  price  of  electricity,  such  as  a 
step  or  sliding  scale. 

Again,  we  offer  these  alternatives  as  a 
starting  point  for  discussion.  We  invite 
you  to  suggest  other  valuation  methods 
not  presented  here. 


[CA00»i0143 
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IV.  Vacation  of  Resources  Used  in 
Direct  Utilization  Processes 

We  also  solicit  comments  on  the 
valuation  standards  for  direct  utilization 
at  30  CPR  206.355,  particularly  options 
for  the  "alternative  fuel"  method  used 
to  valukgeothermal  resources  that  are 
not  subject  to  a  sales  transaction. 
Proposiad  alternative  methods  should 
satisfy  tne  valuation  goals  discussed 
above. ;  i 

V.  Oth^t  Ckimments 

MMS  lalso  seeks  comments  on  any 
other  aspects  of  the  rules. 

Dated:  August  13,1 999. 
Shayla  FVeeman  ^mmoiu. 

Acting  ^^sistant  Secretary,  Land  and 
Minerah  Managemen  t. 
IFR  Dtx;  ■99-21506  Filed  8-18-99;  8:45  amj 
aaUNQ  ^^  4910-IM-P 


ENTAL  PROTECTION 


[CA009H0143b:  FRL-6420-5] 

[i 
ApprovM  and  Promulgation  of 

hwplen^nWIon  Plans;  California  State 

lmplan»^ntatlon  Plan  Itovialons  for  Six 

CalHorhia  County  Air  Pollution  Control 

Districta 

AGENCY^  Environmental  Protection 

AgencjjjEPA). 

ACnON)  ^^posed  rule. 

\ !  

SUMMAftV:  EPA  is  proposing  to  approve 
revision  to  the  California  State 
ImplenkWtation  Plan  (SIP)  which 
concerjiithe  control  of  particulate  matter 
(PM)  eiiissions  from  open  burning, 
incinerlettor  burning,  and  orchard  heater 
source^.1  The  intended  effect  of  this 
action  i^  to  regulate  emissions  of  PM  in 
accord^ce  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  di  the  Act),  hi  the  Final  Rules 
section  i  )f  this  Federal  Register,  the  EPA 
is  apprq  long  the  state!s  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  proposed 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  reci^lved,  no  further  activity  is 
contemjblated  in  relation  to  this  rule.  If 
EPA  receives  relevant  adverse 
comments,  the  direct  final  rule  will  not 
take  eftact  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  rule. 


Any  parties  interested  in  commenting 
on  this  rule  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  September  20, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  for  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Divison,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812 
Kern  Coimty  Air  Pollution  Control 

District,  2700  "M"  Street,  Suite  290, 

Bakersfield,  CA  93301 
Northern  Sierra  Air  Quality 

Management  District,  540  Searles 

Avenue,  Nevada  City,  CA  95959 
Siskiyou  County  Air  Pollution  Control 

District,  525  South  Foothill  Drive, 

Yreka.  CA  96097 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  1990  East 

Gettysburg  Street,  Fresno,  CA  93726 
Tehama  Coimty  Air  Pollution  Control 

District,  1760  Walnut  Street,  Red 

Bluff,  CA  96080 
Tuolumne  County  Air  Pollution  Control 

District,  2  South  Green  Street,  Sonora, 

CA  95370 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office.  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1135. 
SUPPLEMENTARY  INFORMATION: 

1.  Applicability 

This  document  concerns  the 
following  rules  submitted  by  the 
CaUfomia  Air  Resources  Board: 

•  Kern  County  Air  Pollution  Control 
District  Rule  416,  Open  Burning 
(submitted  on  October  18, 1996). 

•  Kem  County  Air  Pollution  Control 
District  Rule  417,  Agricultiural  Burning 
(submitted  on  October  18, 1996). 

•  Northern  Sierra  Air  Quality 
Management  District  Rules  302  to  312, 
Open  Burning  (submitted  on  October 
25, 1991). 

•  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  Rule  4302, 
Incinerator  Burning  (submitted  on  May 
24. 1994). 

•  San  Joaquin  Valley  Umfied  Air 
Pollution  Control  District  Rule  4303, 
Orchard  Heaters  (submitted  on  May  24, 
1994). 


•  Siskiyou  County  Air  Pollution 
Control  District  Rule  4.3,  Non- 
Agricultural  Burning  (submitted  on 
March  26. 1990). 

•  Tehema  County  Air  Pollution 
Control  District  Rule  3.12,  Wildland 
Vegetation  Management  Burning, 
{submitted  on  May  13, 1991). 

•  Tuolumne  County  Air  Pollution 
Control  District  Rules  302  to  310,  Open 
Burning  (submitted  on  March  26, 1990). 

For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  that  is  located  in  the  Rules 
section  of  this  Federal  Registar. 

Dated:  July  30. 1999. 
David  P.  Howekunp, 

Acting  Regional  Administrator,  Region  DC. 
[FR  Doc.  99-21165  Filed  8-18-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTKW 
AGENCY 

40CFRPart52 

[CA  126-163b;  FRL-6420-1]  \ 

Approval  and  Prontulgatton  of 
Implemantation  Plans;  CaHfomla  State 
Imptomontation  Plan  Revision;  South 
Coast  Air  Quality  Managamsnt  District; 
Ventura  County  Air  Pollution  Control 
District;  Moiave  Desert  Air  OuaNly 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
revisions  to  the-Califomia  State 
Implementation  Plan  (SIP).  Two  rules  to 
be  approved  into  the  5IP  control  volatile 
organic  compound  (VOC)  emissions 
from  storage  tank  cleaning  and 
degassing  operations  and  from 
components  at  crude  oil  and  natural  gas 
production  and  processing  facilities. 
Two  rules  to  be  removed  from  the  SIP 
control  VOC  emissions  from  pumps, 
compressors,  and  relief  valves. 

The  intended  effect  of  this  action  is  to 
regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
Clean  Afr  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  state's  SIP  submittal  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
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final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  by  September  20. 1999. 

ADDRESSES:  Comments  should  be 
addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division.  U.S.  Environmental  Protection 
Agency.  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspecrtion  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 

California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765-4182 

Ventura  County  Air  Pollution  Control 
District,  702  County  Square  Drive, 
Ventura,  CA  93003 

Mojave  Desert  Air  Quality  Management 
District,  15428  Civic  Drive,  Suite  200, 
Victorville,  CA  92392-2383 

FOR  FURTHER  mFOflMATION  CONTACT:  Max 
Fantillo,  Rulemaking  Office,  AIR-4,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1183. 

SUPPLBIENTARY  mFORMATION:  This 
dociunent  concerns  South  Coast  Air 
Quality  Management  District's 
(SCAQMD)  Rule  1 149,  Storage  Tank 
Cleaning  and  Degassing  and  Ventura 
County  Air  Pollution  Control  District's 
(VCAPCD)  Rule  74.10,  Components  at 
Crude  Oil  and  Natural  Gas  Production 
and  Processing  Facilities.  The  rules 
being  removed  from  the  SIP  are  Mojave 
Desert  Air  Quality  Management 
District's  (MDAQMD)  Rules  466,  Pumps 
and  Compressors  and  467,  Safety 
Pressxue  Relief  Valves.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
October  13, 1995  (Rule  1149),  June  23, 
1998  (Rule  74.10),  and  November  30, 
1994  (Rules  466  and  467).  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action  that 
is  located  in  the  rules  section  of  this 
Federal  Register. 


Dated:  July  30, 1999. 
David  P.  Homkamp, 

Acting  Regional  Administrator,  Region  DC. 
[FR  Doc.  99-21163  Filed  8-1&-99;  8:45  am] 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  172^0157b;  FRL-6420-2] 

Approval  and  Promulgation  off 
implamantatlon  Plana;  Califomla  Stata 
Implanwntallon  Plan  Ravlalon:  Bay 
Araa  Air  Quality  Managamant  DMrld, 
Kam  County  Air  Polhillon  Control 
Diatrict,  Monlaray  Bay  UnHM  Air 
Pollution  Control  DtaMct,  South  Coast 
Air  Quality  (Managamant  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  California  State  Implementation 
Plan  (SIP)  which  concern  the  control  of 
volatile  organic  compound  (VOC) 
emissions  from  the  miscellaneous  metal 
part  and  magnet  wire  coating  industries. 
The  intended  efiiect  of  this  action  is  to 
regulate  emissions  of  VOCs  according  to 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  conunents  are 
received,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  by  September  20, 1999. 

ADDRESSES:  Comments  should  be 
addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 


revisions  are  also  available  for 
inspection  at  the  following  locations: 

Rulemaking  Office  (AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency.  Region  DC,  75 

Hawthorne  Street.  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M  "  Street,  SW, 

Washington.  D.C.  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  95812 
Bay  Area  Air  Quality  Management 

District.  939  Ellis  Street.  San 

Prandsco,  CA  94109 
Kern  County  Air  Pollution  Control 

District,  2700  M  Street,  Suite  302. 

Bakersfield,  CA  93301 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Cloud 

Court,  Monterey,  CA  93940 
South  Coast  Air  Quality  Management 

District,  218  East  Copley  Drive, 

Diamond  Bar,  CA  91765 

FOR  FURTHER  MFORMATION  CONTACT: 
Jerald  S.  Wamsley,  Rulemaking  Office, 
AIR-4,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1226. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  the  foUoMong  rules: 

— Bay  Area  Air  Quality  Management 
District  (BAAQMD)— Rule  8-26, 
Magnet  Wire  Coating  Operations; 

— Kem  Coimty  Air  Pollution  Control 
District  (KCAPCD)— Rule  410.4, 
Siuiiace  Coating  of  Metal  Parts  and 
Products; 

— Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)— Rule 
434,  Coating  of  Metal  Parts  and 
Products;  and, 

— South  Coast  Air  Quality  Management 
District  (SCAQMD)— Rule  1107, 
Coating  of  Metal  Parts  and  Products. 

These  rules  were  submitted  by  the 
Califomla  Air  Resources  Board  (CARB) 
to  EPA  on  July  23, 1996  (BAAQMD  Rule 
8-26),  May  10, 1996  (KCAPCD  410.4), 
March  3, 1997  (MBUAPCD  Rule  434), 
February  16, 1999  (SCAQMD  Rule 
1107). 

For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action  that  is  located  in  the  rules  section 
of  this  Federal  Register. 

Dated:  July  30. 1999. 
David  P.  Howelcamp, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  99-21161  Filed  8-18-99;  8:45  am] 
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NMENTAL  PROTECTION 


40CFI^|Part52 

[MD077M3034b;  FRL-641S^ 

I ; 

ApproYil  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Control  of  VOC  Emissions 
From  Ifeinforced  Plastics 
jring 


AGENCVi  Environmental  Protection 

Agenq^tePA). 

ACnONJ  Proposed  rule. 

SUtmiA^:  EPA  proposes  to  approve  the 
State  biiplementatioii  Plan  (SIP) 
revision  submitted  by  the  State  of 
Marylapld  for  the  purpose  of  establishing 
lily  available  control  technology 
'}r  Volatile  Organic  Compound 
issions  £rom  reinforced  plastic 
In  the  Final  Rules 
section  pf  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipales  no  adverse  comments.  A 
description  of  the  state  submittal  and 
EPA's  ^  valuation  are  in  the  Technical 
Suppovt  Document  (TSD)  prepared  in 
support  of  this  rulemaking.  A  copy  is 
available,  upon  request,  from  the 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  document.  If  no  adverse 
commeints  are  received  in  response  to 
this  actibn,  no  further  activity  is 
conteniOlated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdriWn  and  all  public  comments 
received  will  be  addressed  in  a 
subseqiient  final  rule  based  on  this 
propos^  rule.  EPA  will  not  institute  a 
second!  comment  period  on  this  action. 
Any  pa^r^es  interested  in  commenting 
on  this  lection  should  do  so  at  this  time. 
DATES:  Conunents  must  be  received  in 
writingjby  September  20, 1999. 
ADDRESSES:  Written  comments  should 
be  addidssed  to  Walter  Wilkie,  Chief, 
Technical  Assessment  Branch,  Mailcode 
3AP22.  U.S.  Environmental  Protection 
Agency,;  Region  m,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  j(  f  the  documents  relevant  to  this 
action  »  e  available  for  public 
inspection  during  normal  business 
hours  aitithe  Air  Protection  Division, 
U.S.  Ei^roiunental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103; 
Maryland  Department  of  the 
Enviroiunent,  2500  Broening  Highway, 
Baltimo^,  Maryland,  21224. 
FOR  FURTHER  mFORMATION  CONTACT: 
Walter  iJi^ilkie  (215)  814-2150  at  the 


EPA  Region  in  address  above,  or  by  e- 
mail  at  wilkie. walter@.epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
information  in  the  direct  final  action, 
with  the  same  title,  that  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register  publication. 

Dated:  August  2, 1999. 
W.  Nfichael  McCabe, 
Regional  Administrator,  Region  HI. 
[FR  Doc.  99-21159  Filed  8-18-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 

[FRL-6422-9] 

Outer  Continental  Stielf  Air 
Regulations;  Consistency  Update  for 
California 

agency:  Environmental  Protection 

Agency  ("EPA"). 

ACTION:  Proposed  rule — consistency 

update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  iniles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA"),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act,  as  amended  in  1990  ("the 
Act").  The  portion  of  the  OCS  air 
regulations  that  is  being  updated 
pertains  to  the  requirements  for  OCS 
sources  for  which  the  San  Luis  Obispo 
County  Air  Pollution  Control  District 
(San  Luis  Obispo  County  APCD)  and 
Ventura  Coimty  Air  Pollution  Control 
District  (Ventura  County  APCD)  are  the 
designated  COAs.  The  intended  effect  of 
approving  the  OCS  requirements  for  the 
above  Districts,  contained  in  the 
Technical  Support  Document,  is  to 
regulate  emissions  from  OCS  sources  in 
accordance  with  the  requirements 
onshore.  The  changes  to  the  existing 
requirements  discussed  below  are 
proposed  to  be  incorporated  by 
reference  into  the  Code  of  Federal 
Regvdations  and  are  listed  in  the 
appendix  to  the  OCS  air  regulations. 
DATES:  Comments  must  be  received  on 
or  before  September  20, 1999. 
ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (Air-4),  Attn.:  Docket  No.  A-93- 
16  Section  XVIII,  Environmental 
Protection  Agency,  Air  Division,  Region 


9,  75  Hawthorne  St.,  San  Francisco,  CA 
94105. 

DOCtCET:  Supporting  information  used  in 
developing  the  rule  and  copies  of  the 
documents  EPA  is  proposing  to 
incorporate  by  reference  are  contained 
in  Docket  No.  A-93-16  Section  XVm. 
This  docket  is  available  for  public 
inspection  and  copying  Monday-Friday 
during  regular  business  hours  at  the 
following  locations: 
EPA  Air  Docket  (Air-4),  Attn.:  Docket 
No.  A-93-16  Section  XVm. 
Environmental  Protection  Agency,  Air 
Division,  Region  9,  75  Hawthorne  St, 
San  Francisco,  CA  94105. 
EPA  Air  Docket  (LE-131),  Attn.:  Air 
Docket  No.  A-93^6  Section  XVm, 
Environmental  Protection  Agency, 
401  M  Street  SW.  Room  M-1500, 
Washington,  DC  20460. 
A  reasonable  fee  may  be  charged  for 
copjring. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Air  Division  (Air- 
4),  U.S.  EPA  Region  9.  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  (415) 
744-1197. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  September  4, 1992,  EPA 
promulgated  40  CFR  part  55  <,  which 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  tiie  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 
such  sources  located  within  25  miles  of 
a  state's  seaward  boimdary,  the 
reqiiiren^ents  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  sectioa  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  at 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  under  §  55.4;  or  (3) 
when  a  state  or  local  agency  submits  a 
rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  proposed  action  is  being  taken  in 


'  The  reader  may  refer  to  the  Notice  of  Proposed 
Rulemakiiig,  December  5. 1991  (56  FR  63774).  and 
the  preamble  to  the  final  rule  promulgated 
September  4,  1992  (57  FR  40792)  tor  further 
background  and  information  on  the  CX^ 
regulations. 
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response  to  the  submittal  of  rules  by  two 
local  air  pollution  control  agencies. 
Pubhc  comments  received  in  writing 
within  30  days  of  publication  of  this 
dooiment  will  be  considered  by  EPA 
before  publishing  a  final  rule. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  reqiiirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate,  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibihty  in  deciding 
which  requirements  will  be 
incorp<»ated  into  pirt  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates,  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55,  even 
though  the  same  rules  may  ultimately  be 
disapproved  for' inclusion  as  part  of  die 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

n.  EPA  ETsloation  and  Proposed 
Actum 

In  updating  40  CFR  part  55,  EPA 
reviewed  the  niles  submitted  for 
inclusion  in  part  55  to  ensure  that  they 
are  rationally  related  to  the  attaiiunent 
or  maintenance  of  federal  or  state 
ambient  air  quality  standards  or  part  C 
of  title  I  of  the  Act,  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  cq>ricious.  40  CFR  55.12 
(e).  In  addition.  EPA  has  excluded 
administrative  or  procedural  rules,^  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attaiiunent  and 
maintenance  of  federal  and  state 
ambient  air  quality  standards. 

A.  After  review  of  the  rule  submitted 
by  San  Luis  Obispo  County  APCD 
against  the  criteria  set  forth  above  and 
in  40  CFR  part  55.  EPA  is  proposing  to 
make  the  following  rules  appUcable  to 


^  Each  COA  which  has  been  delegated  the 
authority  to  implement  and  enforce  part  55,  will 
use  its  administrative  and  procedural  rules  as 
onshore.  However,  in  those  instances  where  EPA 
has  not  delegated  authority  to  implement  and 
enforce  part  55,  EPA  will  use  its  own  administrative 
and  procedural  requirements  to  implement  the 
substantive  requirements.  40  CFR  55. 14(c)(4). 


OCS  sources  for  which  the  San  Luis 
Obispo  County  APCD  is  designated  as 
the  COA: 

Rule  105    Definitions  (Revised  1/24/96) 
Ride  201    Equipment  Not  Requiring  a 

Permit  (Revised  4/26/95) 
Rule  302    Schedule  of  Fees  (Revised  6/ 

18/97) 
Rule  405    Nitrogen  Oxides  Emission 

Standard,  Limitations,  and 

Prohibitions  (Revised  11/16/93) 
Rule  407    Organic  Material  Emission 

Standards  (Revised  5/22/96) 
Rule  41 1    Siu^ce  Coating  of  Metal 

Parts  and  Products  (Revised  1/28/98) 
Rule  419    Petroleiun  Pits,  Ponds, 

Sumps,  Well  Cellars,  and  Wastewater 

Separators  (Revised  7/12/94) 
Ride  425    Storage  of  Volatile  Organic 

Compounds  (Adopted  7/12/94) 
Rule  427    Marine  Tanker  Loading 

(Adopted  4/26/95) 
Rule  429    Oxides  of  Nitrogen  and 

Carbon  Monoxide  Emissions  from 

Electric  Power  Generation  Boilers, 

(Revised  11/12/97) 
Rule  430    Control  of  Oxides  of  Nitrogen 

from  Industrial.  Institutional, 

Commercial  Boilers.  Steam 

Generators,  and  Process  Heaters 

(Adopted  7/26/95) 
Rule  431    Stationary  Internal 

Combustion  Engines  (Adopted  11/13/ 

96) 
Rule  601    New  Source  Performance 

Standards  (Revised  5/28/97) 

1.  The  following  San  Luis  Obispo 
County  APCD  rule  will  be  removed  from 
part  55: 
Ride  104    Action  in  Areas  of  High 

Concentration  (Repealed  3/26/97) 

B.  After  review  of  the  rules  submitted 
by  Ventura  County  APCD  against  the 
criteria  set  forth  above  and  in  40  CIFR 
part  55,  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  the  Ventura  County 
APCD  is  designated  as  the  COA. 

1.  The  following  rules  were  submitted 
as  revisions  to  existing  requirements: 

Rule  42    Permit  Fees  (Revised  6/22/99) 
Ride  64    Sulfur  Content  of  Fueb 
(Revised  4/13/99) 

2.  The  following  new  rules  were 
submitted: 

Rule  57    Source  Test,  Emission 
Monitor,  and  Call-Back  Fees  (Adopted 
6/22/99) 

3.  The  following  rule  was  subxnitted 
but  will  not  be  incorporated  into  part 
55: 

Rule  221    Transportation  Conformity 
(Adopted  678/99) 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 


action  bom.  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  govenunent,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  0*der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfrmded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  fr'  >m 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regidatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
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not  issk  le  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
unique  y  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necess|a|ry  to  pay  the  direct  compliance 
costs  i^^curred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
required  H»A  to  provide  to  the  Office  of 
Managdment  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a|  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affepted  tribal  governments,  a 
sununt^  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Execute  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  I  officials  and  other 
represHitatives  of  Indian  tribal 
govenments  "to  provide  meaningful 
and  tiiqely  input  in  the  development  of 
regulai^ry  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
signifi|^tly  or  imiquely  affect  the 
commtlnities  of  Indian  tribal 
govenuients.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  nUe. 

E.  Reg  ^atory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generatuy  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  sii^ject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  ai  $ignificant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  leptities  include  small  businesses, 
small  hbt-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rue  will  not  have  a  significant 
impacj  on  a  substantial  number  of  small 
entitiesj  because  SIP  approvals  under 
sectioikillO  and  subchapter  I,  part  D  of 
the  Clikn  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  now  requirements,  I  certify  that  this 
action  I^U  not  have  a  significant 
econoiqic  impact  on  a  substantial. 
niunbQt  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relaticmship  under  the  Clean  Air  Act, 
prepaij^ion  of  flexibility  analysis  would 
constiii^te  Federal  inquiry  into  the 
econot^ic  reasonableness  of  state  action. 
The  Cl^an  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 


EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  residt  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promiUgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  milUon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
Continental  Shelf,  Ozone,  Particulate 
matter.  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  August  6, 1999. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  follows: 

PART  55— [AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs 
(e)(3)(ii)(E)  and  (e)(3)(ii)(H)  to  read  as 
follows: 


S55.14  Raquirements  that  apply  to  OCS 
aourcM  locatad  witliin  25  milas  of  Stataa 
saaward  tMundarias,  by  Stata. 

•        *        *        •        • 

(e)*  *  * 

(3)*  *  * 

(ii)*  *  * 

(E)  San  Luis  Obispo  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 

***** 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 

***** 

3.  Appendix  A  to  CFR  Part  55  is 
proposed  to  be  amended  by  revising 
paragraph  {b){5)  and  (8)  under  the 
heading  "California"  to  read  as  follows: 

Appendix  A  to  Part  55 — Listing  of  State 
and  Local  Requirements  Incorporated 
by  Reference  Into  Part  55,  by  State 

***** 

California 
***** 

(b)  Local  requirements. 

***** 

(5)  The  following  requirements  are 
contained  in  San  Luis  Obispo  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources.  July  12, 1999: 
Rule  103    Conflicts  Between  District.  State 

and  Federal  Rules  (Adopted  8/6/76) 
Rule  104    Action  in  Areas  of  High 

Concentration  (Repealed  3/26/97) 
Rule  105     Definitions  (Adopted  1/24/96} 
Rule  106    Standard  Conditions  (Adopted  8/ 

6/76) 
Rule  108    Severability  (Adopted  11/13/84) 
Rule  113    Continuous  Emissions 

Monitoring,  except  F.  (Adopted  7/5/77) 
Rule  201    Equipment  not  Requiring  a 

Permit,  except  A.l.b.  (Revised  4/26/95) 
Rule  202    Permits,  except  A. 4.  and  A.8. 

(Adopted  11/5/91) 
Rule  203    Applications,  except  B.  (Adopted 

11/5/91) 
Rule  204    Requirements,  except  B.3.  and  C. 

(Adopted  8/10/93) 
Rule  209    Provision  for  Sampling  and 

Testing  Facilities  (Adopted  11/5/91) 
Rule  210    Periodic  Inspection.  Testing  and 

Renewal  of  Permits  to  Operate  (Adopted 

11/5/91) 
Rule  213    Calculations,  except  E.4.  and  F. 

(Adopted  8/10/93) 
Rule  302    Schedule  of  Fees  (Adopted  6/18/ 

97) 
Rule  305    Fees  for  Major  Non-Vehicular 

Sources  (title  change — Adopted  9/15/||2) 
Rule.  401     Visible  Emissions  (Adopled  8/6/ 

76) 
Rule  403    Particulate  Matter  Emissions 

(Adopted  8/6/76) 
Rule  404    Sulfur  Compounds  Emission 

Standards,  Limitations  and  Prohibitions 

(Revised  12/6/76) 
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Rule  405    Nitrogen  Oxides  Emission 

Standards,  Limitations  and  Prohibitions 

(Adopted  11/16/93) 
Rule  406    Carbon  Monoxide  Emission 

Standards,  Limitations  and  Prohibitions 

(Adopted  11/14/84) 
Rule  407    Organic  Material  Emission 

Standards,  Limitations  and  Prohibitions 

(Adopted  5/22/96) 
Rule  411    Surface  Coating  of  Metal  Parts  and 

Products  (Adopted  1/28/98) 
Rule  416    Degreasing  Operations  (Adopted 

6/18/79) 
Rule  417    Control  of  Fugitive  Emissions  of 

Volatile  Organic  Compounds  (Adopted  2/ 

9/93) 
Rule  419    Petroleum  Pits,  Ponds,  Sumps, 

Well  Cellars,  and  Wastewater  Separators 

(Revised  7/12/94) 
Rule  422    Refinery  Process  Turnarounds 

(Adopted  6/18/79) 
Rule  425    Storage  of  Volatile  Organic 

Compounds  (Adopted  7/12/94) 
Rule  427    Marine  Tanker  Loading  (Adopted 

4/26/95) 
Rule  429    Oxides  of  Nitrogen  and  Carbon 

Monoxide  Emissions  from  Electric  Power 

Generation  Boilers,  (Revised  11/12/97) 
Rule  430    Control  of  Oxides  of  Nitrogen 

from  Industrial,  Institutional,  Commercial 

Boilers,  Steam  Generators,  and  Process 

Heaters  (Adopted  7/26/95) 
Rule  431    Stationary  Internal  Combustion 

Engines  (Adopted  11/13/96) 
Rule  501    General  Burning  Provisions 

(Adopted  1/10/89) 
Rule  503    Incinerator  Burning,  except  B.l.a. 

(Adopted  2/7/89) 
Rule  601    New  Soiuce  Performance 

Standards  (Adopted  5/28/97) 
•         •         *         •         • 

(8)  The  following  requirements  are 
contained  in  Ventura  County  Air  Pollution 
Control  District  Requirements  Applicable  to 
OCS  Sources: 


Rule  2 
Rule  5 
Rule  6 
Rule  7 
Rule  10 

95) 
Rule  11 


Definitions  (Adopted  11/10/98) 
Effective  Date  (Adopted  5/23/72) 
Severability  (Adopted  11/21/78) 
Zone  Boundaries  (Adopted  6/14/77) 
Permits  Required  (Adopted  6/13/ 


Definition  for  Regulation  II 

(Adopted  6/13/95) 
Rule  12    Application  for  Permits  (Adopted 

6/13/95) 
Rule  13    Action  on  Applications  for  an 

Authority  to  Construct  (Adopted  6/13/95) 
Rule  14    Action  on  Applications  for  a  Permit 

to  Operate  (Adopted  6/13/95) 
Rule  15.1    Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16    BACT  Certification  (Adopted  6/13/ 

95) 
Rule  19 

72) 
Rule  20 

72) 
Rule  23 

7/9/96) 
Rule  24    Source  Recordkeeping,  Reporting, 

and  Emission  Statements  (Adopted.  9/15/ 

92) 
Rule  26    New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26.1     New  Source  Review — Definitions 

(Adopted  10/22/91) 


Posting  of  Permits  (Adopted  5/23/ 
Transfer  of  Permit  (Adopted  5/23/ 
Exemptions  from  Permits  (Adopted 


Rule  26.2    New  Source  Review — 

Requirements  (Adopted  10/22/91) 
Rule  26.3    New  Source  Review — ^Exemptions 

(Adopted  10/22/91) 
Rule  26.6    New  Source  Review — 

Calculations  (Adopted  10/22/91) 
Rule  26.8    New  Source  Review — Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10    New  Soim:e  Review— PSD 

(Adopted  10/22/91) 
Rule  28    Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29    Conditions  on  Permits  (Adopted 

10/22/91) 
Rule  30    Permit  Renewal  (Adopted  5/30/89) 
Rule  32    Breakdown  Conditions:  Emergency 

Variances,  A.,  B.I.,  and  D.  only.  (Adopted 

2/20/79) 
Rule  33    Part  70  Permits — General  (Adopted 

10/12/93) 
Rule  33.1    Part  70  Permits— Definitions 

(Adopted  10/12/93) 
Rule  33.2    Part  70  Permits^Appiication 

Contents  (Adopted  10/12/93) 
Rule  33.3    Part  70  Permits— Permit  Content 

(Adopted  10/12/93) 
Rule  33.4    Part  70  Permits— Operational 

Flexibility  (Adopted  10/12/93) 
Rule  33.5    Part  70  Permits— Time  frames  for 

Applications,  Review  and  Issuance 

(Adopted  10/12/93) 
Ride  33.6    Part  70  Permits— Permit  Term 

and  Permit  Reissuance  (Adopted  10/12/93) 
Rule  33.7    Part  70  Permits— Notification 

(Adopted  10/12/93) 
Rule  33.8    Part  70  Permits — Reopening  of 

Permits  (Adopted  10/12/93) 
Rule  33.9    Part  70  Permits — Compliance 

Provisions  (Adopted  10/12/93) 
Rule  33.10    Part  70  Permits— General  Part  70 

Permits  (Adopted  10/12/93) 
Rule  34    Acid  Deposition  Control  (Adopted 

3/14/95) 
Rule  35    Elective  Emission  Limits  (Adopted 

11/12/96) 
Rule  36    New  Source  Review — ^Hazardous 

Air  Pollutants  (Adopted  10/6/98) 
Appendix  n-B. — Best  Available  Control 

Technology  (BACT)  Tables  (Adopted  12/ 

86) 
Rule  42    Permit  Fees  (Adopted  6/22/99) 
Rule  44    Exemption  Evaluation  Fee 

(Adopted  9/10/96) 
Rule  45    Plan  Fees  (Adopted  6/19/90) 
Rule  47    Source  Test,  Emission  Monitor,  and 

Call-Back  Fees  (Adopted  6/22/99) 
Rule  45.2    Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  50    Opacity  (Adopted  2/20/79) 
Rule  52    Particiilate  Matter — Concentration 

(Adopted  5/23/72) 
Rule  53    Particulate  Matter — Process  Weight 

(Adopted  7/18/72) 
Rule  54    Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  56    Open  Fires  (Adopted  3/29/94) 
Rule  57    Combustion  Contaminants — 

Specific  (Adopted  6/14/77) 
Rule  60    New  Non-Mobile  Equipment — 

Sulfur  Dioxide,  Nitrogen  Oxides,  and 

Particulate  Matter  (Adopted  7/8/72) 
Rule  62.7    Asbestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63    Separation  and  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64    Sulfur  Content  of  Fuels  (Adopted 

4/13/99) 


Rule  67    Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68    Carbon  Monoxide  (Adopted  6/14/ 

77) 
Rule  71    Crude  Oil  and  Reactive  Organic 

Compoimd  Liquids  (Adopted  12/13/94) 
Rule  71.1    Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2    Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3    Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4    Petroleum  Sumps,  Pits,  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Rule  71.5    Glycol  Dehydrators  (Adopted  12/ 

13/94) 
Rule  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  9/10/96) 
Rule  74    Specific  Source  Standards 

(Adopted  7/6/76) 
Rule  74.1    Abrasive  Blasting  (Adopted  11/ 

12/91) 
Rule  74.2    Architectiuai  Coatings  (Adopted 

08/11/92) 
Rule  74.6    Surface  Cleaning  and  Degreasing 

(Adopted  11/10/98) 
Rule  74.6.1    Cold  Cleaning  Operations 

(Adopted  7/9/96) 
Rule  74.6.2    Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  7/9/96) 
Rule  74.7    Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Refineries  and  Chemical  Plants  (Adopted 

1/10/89) 
Rule  74.8    Refinery  Vacuum  Producing 

Systems,  Waste-water  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  12/21/93) 
Rule  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  6/16/92) 
Rule  74.11    Natural  Gas-Fired  Residential 

Water  Heaters-Control  of  NO.  (Adopted  4/ 

9/85) 
Rule  74.12    Surface  Coating  of  Metal  Parts 
.and  Products  (Adopted  9/10/96) 
Rule  74.15    Boilers,  Steam  Generators  and 

Process  Heaters  (5MM  BTUs  and  greater) 

(Adopted  11/8/^) 
Rule  74.15.1    Boilers,  Steam  Generators  and 

Process  Heaters  (1-5MM  BTUs)  (Adopted 

6/13/95) 
Rule  74.16    Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74.20    Adhesives  and  Sealants 

(Adopted  1/14/97) 
Rule  74.23    Stationary  Gas  Turbines 

(Adopted  3/14/95) 
Rule  74.24    Marine  Coating  Operations 

(Adopted  9/10/96) 
Rule  74.24.1    Pleasure  Craft  Coating  and 

Commercial  Boatyard  Operations  (Adopted 

11/10/98) 
Rule  74.26    Crude  Oil  Storage  Tank 

-Degassing  Operations  (Adopted  11/8/94) 
Rule  74.27    Gasoline  and  ROC  Liquid 

Storage  Tank  Degassing  Operations 

(Adopted  11/8/94) 
Rule  74.28    Asphalt  Roofing  Operations 

(Adopted  5/10/94) 
Rule  74.30    Wood  Products  Coatings 

(Adopted  9/10/96) 
Rule  75    Circumvention  (Adopted  11/27/78) 
Appendix  FV-A. — Soap  Bubble  Tests 

(Adopted  12/86) 
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Rule  1  ip    Analytical  Methods  (Adopted  7/ 

i8/7a) 

Rule  ipi    Sampling  and  Testing  Facilities 

(Adapted  5/23/72) 
Rule  IPE    Source  Tests  (Adopted  11/21/78) 
Rule  100    Continuous  Monitoring  Systems 

(Adapted  2/9/99) 
Rule  1  ^    Stage  1  Episode  Actions  (Adopted 

9/17/pi) 
Rule  1  iB    Stage  2  Episode  Actions  (Adopted 

9/17l/pi) 
Rule  IBB    Stage  3  Episode  Actions  (Adopted 

9/171/91) 
Rule  \GB    Source  Abatement  Plans  (Adopted 

9/17^bl) 
Rule  1b|9    Source  Abatement  Procedures 

(Addpted  9/17/91) 
Rule  2^    General  Conformity  (Adopted  5/9/ 

95)11 
*         M        *         *         • 

[FR  Doo.  99-21315  Filed  8-18-99;  8:45  am] 
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CODE  I 


ENVIIlbNMENTAL  PROTECTION 
AGENCY 

40CF^Part62 

[MO  (4i-1080b;  FRL-6421-5] 

Approval  and  Promulgation  of  State 
Plan*  for  Deaignatad  Facilltle*  and 
Pollul^nta;  Control  of  Emissions  From 
HoapMri/Madlcal/lnfectious  Waste 
Indn^^ors  (HMIWls);  State  of 
Missqipri 

AGENOy:  Environmental  Protection 
Agenij^  (EPA). 

ACTKWt  Proposed  rule. 

w~* . _ 

;  I 

SUMMAtiY:  EPA  proposes  to  approve  the 
state  PI  Missouri's  section  111(d)  plan 
for  controlling  emissions  from  existing 
HMIVl^s.  The  plan  was  submitted  to 
fulfillitihe  requirements  of  sections  111 
and  1^^  of  the  Qean  Air  Act.  The  state 
plan  O^ablishes  emission  limits  and 
controls  for  sources  constructed  on  or 
before  Jime  20, 1996. 

In  the  final  ndes  section  of  the 
Federal  Register.  EPA  is  approving  the 
state's  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agen(|]^  views  this  as  a  noncontroversial 
actiod  and  anticipates  no  relevant 
adverse  comments.  A  detailed  rationale 
for  th0  approval  is  set  forth  in  the  direct 
final  imle.  If  no  relevant  adverse 
comments  are  received  in  response  to 
that  rule,  no  further  activity  is 
conte$iplated,  and  the  direct  final  rule 
will  bM:ome  effective.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rk^le  will  be  withdrawn,  and  all 
public  comments  received  will  be 
addretied  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 


interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  20, 1999. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street.  Kansas  City.  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  ndes 
section  of  the  Federal  Register. 

Dated:  August  4, 1999. 
William  Rice, 

Acting  Regional  Administrator,  Region  VU. 
[FR  Doc.  99-21310  Filed  8-18-99;  8:45  am] 
BUJJNG  CODE  6SaO-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Partes 
[AD-FRL-6419-6} 

National  Emission  Standards  for 
hiazardous  Air  Pollutants:  Halogenated 
Solvent  Cleaning 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Proposed  rule. 

SUMMARY:  This  action  proposes 
amendments  to  the  "National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Halogenated  Solvent  Cleaning" 
promulgated  in  the  Federal  Register  on 
December  2,  1994  (59  FR  61801).  This 
action  proposes  revisions  concerning 
additional  compliance  options  for 
continuous  web  cleaning  machines,  as 
well  as  clarifications  that  apply  to 
steam-heated  vapor  cleaning  machines 
and  to  cleaning  machines  used  to  clean 
transformers.  Because  the  proposed 
revisions  ensure  that  all  owners  or 
operators  of  solvent  cleaning  machines 
have  appropriate  and  attainable 
requirements  for  their  cleaning  " 
machines,  we  do  not  anticipate 
receiving  adverse  comments. 

Consequently,  these  proposed 
revisions  are  also  being  issued  as  a 
direct  final  rule  in  the  "Final  Rules" 
section  of  today's  Federal  Register.  If  no 
significant  and  timely  comments  are 
received,  no  further  action  will  be  taken 
with  respect  to  this  proposal  and  the 
direct  final  rule  will  become  final  on  the 
date  provided  in  that  action. 
DATES:  Written  comments  on  these 
proposed  changes  must  be  received  by 


September  20, 1999.  Anyone  requesting 
a  public  hearing  must  contact  the  EPA 
no  later  than  August  30, 1999.  If  a 
hearing  is  held,  it  will  take  place  on 
September  2, 1999  beginning  at  10  a.m. 
Persons  interested  in  attending  the 
hearing  should  call  Ms.  Janet  Eck  at 
(919)  541-7946  to  verify  that  a  hearing 
will  be  held. 

ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate,  if  possible) 
to:  Air  and  Radiation  Docket  and 
Information  Center  (MC-6102), 
Attention  Docket  Nimiber  A-92-39, 
Room  M-1500,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  each 
public  comment  be  sent  to  the  contact 
person  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards 
and  the  proposed  changes,  contact  Mr.  -^ 
Paul  Almodovar,  Coatings  and 
Consumer  Products  Croup,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  number  (919)  541- 
0283.  For  information  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  contact  Ms. 
Acquanetta  Delaney,  Manufacturing 
Branch,  Office  of  Compliance  (2223A). 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW,  Washington,  DC 
20460;  telephone  (202)  564-7061. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Comment  Submission 

Comments  may  be  submitted 
electronically  via  electronic  mail  (E- 
mail)  or  on  diskette.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  via  E-mail  at  most  Federal 
depository  libraries.  E-mail  submittals 
should  be  sent  to:  "A-and-R- 
docket@epamail.epa.gov."  Electronic 
comments  must  be  submitted  as  an 
American  Standard  Code  for 
Information  Interchange  (ASCII)  file 
avoiding  the  use  of  special  characters  or 
any  form  of  encryption.  Comments  and 
data  will  also  be  accepted  on  diskette  in 
WordPerfect,  Version  5.1  or  6.1  file 
format,  or  ASCII  file  format.  All 
comments  and  data  for  this  proposal, 
whether  in  paper  form  or  electronic 
form  such  as  through  E-mail  or  on 
diskette,  must  be  identified  by  Docket 
No.  A-92-c3.  No  confidential  business, 
information  should  be  submitted 
through  E-Mail. 

For  additio.  al  information,  see  the 
direct  final  rule  published  in  the  Final 
Rules  section  of  today's  Federal 
Register. 


45222 


Federal  Register /Vol.  64.  No.  160  /  Thursday,  August  19.  1999 /Proposed  Rules 


List  of  SublectB  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control.  Continuous  web 
cleaning.  Film  cleaning.  Hazardous 
substances,  Halogenated  solvent 
cleaning  machines. 

Dated:  August  6, 1999. 
Carol  M.  Browner, 

AdttdrUstmtor. 

[FR  Doc.  99-20860  Filed  8-18-99;  8:45  am] 

■■XMG  CODE  S8W-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6422-6] 

National  Oil  and  Haiaitioua 
SulMtancaa  Pollution  Contingency 
National  Prioritiea  Liat 


agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete 

Lackawanna  Refuse  site  from  the 

National  Priorities  List;  request  for 

comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  m  announces  its 
intent  to  delete  the  Laclcawanna  Refuse 
Superfund  Site  (Site)  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  proposed  action.  The 
NPL  constitutes  appendix  B  of  40  CFR 
part  300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  have 
determined  that  all  appropriate  CERCLA 
response  actions  have  been 
implemented  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
Commonwealth  have  determined  that 
remedial  activities  conducted  at  the  Site 
have  been  protective  of  public  health, 
welfare,  and  the  environment. 
DATES:  Comments  concerning  the 
proposed  deletion  of  this  Site  from  the 
NPL  may  be  submitted  on  or  before 
September  20. 1999. 

ADDRESSES:  Comments  may  be 
submitted  to:  Ms.  Andrea  Lord,  (3HS21), 
Project  Manager,  U.S.  Environmental 
Protection  Agency,  1650  Arch  Street, 
Philadelphia,  Pennsylvania,  19103  (215) 
814-5053. 

Comprehensive  information  on  this 
Site  is  available  for  viewing  at  the  Site 


information  repositories  at  the  following 
locations: 

Regional  Center  for  Environmental 
hiformation,  U.S.  Environmental 
Protection  Agency,  Region  EQ,  1650 
Arch  Street,  Philadelphia,  PA  19103 
(215)  814-5364;  Old  Forge  Borough 
Hall,  312  South  Main  Street,  Old  Forge, 
PA  18518. 

FOR  FURTHER  MTORMATION  CONTACT:  Ms. 
Andrea  Lord  (3HS21),  U.S. 
Environmental  Protection  Agency, 
Region  ED,  1650  Arch  St..  Philadelphia, 
PA  19103,  (215)  814-5053. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

in.  Deletion  Procedures 

IV.  Basis  of  Intended  Site  Deletion 

L  Introduction 

The  U.S.  Environmental  Protection 
Agency,  Region  ID  announces  its  intent 
to  delete  the  Lackawanna  Refuse 
Superfund  Site,  Old  Forge, 
Pennsylvania,  from  the  National 
Priorities  List  (NPL),  appendix  B  of  the 
National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan  (NCP),  and 
requests  public  comments  on  this 
proposed  action.  EPA  identifies  sites 
that  appear  to  present  a  significant  risk 
to  public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  these  sites.  EPA  and  the 
Commonwealth  of  Pennsylvania  have 
determined  that  remedial  activities 
conducted  at  the  Site  have  been 
successfully  executed. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 
calendar  days  after  publication  of  this 
document  in  the  Federal  Register. 

Section  n  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  the 
procedures  that  EPA  is  using  for  this 
action.  Section  IV  discusses  the 
Lackawanna  Refuse  Superfund  Site  and 
explains  how  the  Site  meets  the  deletion 
criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  EPA,  in  consultation  with  PADEP, 
has  determined  that  the  responsible 
parties  or  other  parties  have 
implemented  all  appropriate  response 
actions  required;  or 


(ii)  All  appropriate  Fund-financed 
responses  imder  CERCLA  have  been 
implemented,  and  EPA,  in  consultation 
with  PADEP,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  at  the  Site  poses 
no  significant  threat  to  public  health  or 
the  environment  and,  therefore,  taking 
of  remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  imlimited  use  and 
unrestricted  exposure,  EPA's  policy  is 
that  a  review  of  the  site  will  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
additional  remedial  actions.  Whenever 
there  is  a  significant  release  from  a 
deleted  site  from  the  NPL,  the  site  may 
be  restored  to  the  NPL  without 
application  of  the  Hazard  Ranking 
System. 

In  the  case  of  the  Lackawanna  Refuse 
Site,  EPA  has  determined  that  the 
selected  remedy  is  protective  of  human 
health  and  the  environment.  Consistent 
with  the  State  Superfund  Contract, 
between  EPA  and  PADEP,  PADEP  has 
agreed  to  take  over  operation  and 
maintenance  of  the  Site  and  conduct  an 
annual  inspection.  EPA  has  conducted 
the  first  two  five-year  reviews  of  the 
final  remedy,  and  will  also  perform 
future  five-year  reviews. 

m.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  site: 

(i)  EPA  Region  HI  has  recommended 
deletion  and  has  prepared  the  relevant 
dociunents. 

(ii)  The  Commonwealth  of 
Pennsylvania  has  conciured  with  the 
deletion  decision.  Conciurent  with  this 
National  Notice  of  Intent  to  Delete,  local 
notice  will  be  published  in  local 
newspapers  and  distributed  to 
appropriate  federal,  state,  and  local 
officials  and  other  interested  parties. 
This  local  notice  presents  information 
on  the  Site  and  annoimces  the 
commencement  of  the  thirty  (30)  day 
public  comment  period  on  the  deletion 
package. 

(iii)  The  Region  has  made  all  relevant 
documents  available  for  public  review 
in  the  Regional  Office  and  the  local  Site 
information  repository. 

Deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  The 
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NPL  i  I  designed  primarily  for 
inforjaational  purposes  and  to  assist 
Agency  management. 

Co^Hments  received  during  this  Notice 
and  ddmment  period  will  be  evaluated 
before  the  hnal  decision  to  delete.  If 
necessary,  the  Agency  will  prepare  a 
Responsiveness  Simimary  to  address 
any  si^ficant  public  comments 
received. 

A  deletion  will  occur  when  the 
Regic|aal  Administrator  places  a  final 
notic^  in  the  Federal  Register. 
Geneftdly,  the  NPL  will  reflect  deletions 
in  thft  final  update  following  the  Notice. 
Public  notices  and  copies  of  the 
Respqtisiveness  Summary  will  be  made 
availiple  to  local  residents  by  Region  III. 

IV.  Basis  for  Intended  Site  Deletion 

Thej  L.ackawanna  Refuse  Site  (Site)  is 
locatkl  along  a  section  of  the  north- 
south  border  between  Old  Forge 
Borough  and  Ransom  Township,  in 
Lackawanna  County,  PA.  The  Site 
consists  of  five  strip  mine  pits  excavated 
in  the  nineteenth  centmy  and  used  in 
the  1970's  as  a  permitted  municipal 
refus^  landfill.  The  Site  is  closely 
bord^^  by  several  houses  to  the  east 
and  by  the  Villa  Corporation  Trailer 
Park  to  the  south.  Austin  Heights,  a 
residential  section  of  Old  Forge 
Borovgh,  is  northeast  of  the  Site.  The 
area  Vtest  of  the  Site  is  forested  steep 
hills.  Approximately  9000  persons  live 
withSQ  one  mile  of  the  Site.  The  local 
residehts  do  not  depend  on  groundwater 
as  a  source  of  drinking  water,  but  obtain 
wate^  Ithrough  a  public  system  derived 
from  neservolrs  several  miles  to  the 
north.i 

The!  Site  is  located  above  the  flood 
plainjs!  of  St.  Johns  Creek  and  the 
Lackiyvanna  River.  St.  Johns  Creek, 
flowing  along  the  lower  (eastern)  edge  of 
the  Sue,  is  an  intermittent  stream  that 
is  a  tfibutary  of  the  Lackawanna  River, 
whicn  flows  into  the  Susquehanna 
Riveij.! 

In  ip73,  a  permit  was  issued  by 
PADEP  (then  known  as  the 
Pennsylvania  Department  of 
Enviijonmental  Resources)  to  the 
Lackiyraima  Refuse  landfill  property  for 
the  ditposal  of  sohd  wastes  with  the 
condition  that  a  leachate  collection 
systeiii  be  installed  within  sixty  days.  In 
1978  the  permit  was  modified  by 
PAD$$  to  allow  disposal  of  sludges.  Pits 
2  and  ^  were  used  for  the  disposal  of 
munimpal  refuse,  imtil  1976  when  they 
were  {oiled  to  capacity  and  disposal 
begai^  jin  Pit  5.  All  three  pits  were 
unlinj^.  Boreholes,  air  shafts,  and  rock 
fi^ctuies  allowed  wastes  to  migrate  via 
seeps  and  shallow  groundwater  from  the 
pits.  The  leachate  collection  system  was 
nevet  installed. 


In  March  1979,  PADER  issued  an 
order  to  Lackawanna  Refuse  suspending 
the  solid  waste  permit  and  requiring 
inunediate  cessation  of  the  landfill  after 
discoverihg  evidence  of  the  dumping  of 
iudustrial  wastes  and  pollutants  into  Pit 
5.  The  order  also  required  Lackawanna 
Refuse  to  dig  up  and  dispose  of  buried 
drums  containing  hazardous  wastes  6md 
all  contaminated  soil.  PADER  issued  a 
second  order  in  1979  requiring 
Lackawanna  Refuse  to  construct  and 
operate  a  leachate  collection  system. 
Lackawanna  Refuse  failed  to  comply 
with  these  orders,  and  the  owner  was 
brought  to  trial  in  1982  in  the 
Commonwealth  coiul  on  criminal 
charges  and  subsequently  foimd  guilty 
of  illegal  dumping. 

Dining  pre-triafhearlngs,  operators  of 
trucking  firms  testified  that  they  brought 
drums  of  hazardous  waste  to  the  Site 
and  diunped  them  into  Pit  5.  Estimates 
ranged  between  10,000-20,000  drums. 
There  were  also  allegations  that 
radioactive  waste  was  disposed  of  at  the 
Site  in  heavy  drums  that  were  lined 
with  thick  material.  Other  information 
included  allegations  that  biilk  Uquid 
wastes  were  disposed  of  in  a  depression 
on  the  hillside  known  as  the  "borehole 
pit,"  and  that  some  amount  of  liquids 
were  sprayed  on  the  site  access  road  for 
dust  control. 

hi  1980,  PADER  requested  EPA 
assistance  to  further  excavate  and 
analyze  the  drums  inTlt  5.  Seven  test 
areas  in  Pit  5  were  excavated, 
uncovering  200  drums  at  depths  of  five 
to  thirty  feet  below  the  surface  of  the 
pit.  Approximately  90%  of  the  drums 
were  found  to  be  broken  or  crushed 
when  they  were  excavated. 

Samples  were  taken  from  drums 
containing  liquids  or  sludges  and  the 
results  showed  high  concentrations  of 
solvents  and  paint  waste  material  with 
high  metal  and  solvent  contents.  Metals 
found  included  cadmium,  chromium, 
copper,  lead,  and  mercury.'  Organics 
included  benzene,  toluene,  methylene 
chloride,  carbon  tetrachloride,  and 
ethylbenzene.  No  evidence  of  the 
disposal  of  radioactive  waste  was 
observed  in  these  or  any  subsequent 
investigations  at  the  Site.  A  Site 
investigation  by  EPA's  Environmental 
Response  Team  (ERT)  in  1982  revealed 
volatile  organic  vapors  being  released 
frx)m  Pit  5.  These  gases  included  vinyl 
chloride,  a  known  carcinogen. 

The  Site  was  scored  using  the  Hazard 
Ranking  System  (HRS),  resulting  in  an 
overall  score  of  36.57.  The  Site  was 
proposed  for  the  NPL  on  December  12. 

1982,  with  a  final  listing  on  September 
8,  1983.  EPA  prepared  a  Remedial 
Action  Master  Plan  (RAMP)  in  June 

1983,  and  subsequently  prepared  a 


Remedial  Investigation/FeasibiUty 
Study  (RI/FS)  workplan  in  August  1983. 
Work  on  the  RI  began  the  same  month 
and  was  completed  in  November  1984. 
Removal  activities  were  conducted  at 
the  Site  in  September,  1983  when  EPA 
installed  a  chainlink  gate  at  the 
beginning  of  the  access  road  to  control 
vehicular  traffic,  and  a  chainlink  fence 
around  all  three  pit  areas  to  prevent 
unauthorized  access  to  the  Site.  The 
Record  of  Decision  (ROD)  describing  the 
selected  remedy  for  the  Site  was  signed 
by  the  EPA  Regional  Administrator  on 
March  22,  1985. 

The  ROD  selected  the  following 
remedy  for  the  Site:  Removal  of  all 
drums  and  highly  contaminated 
mimicipal  refuse  from  Pit  5  for  offsite 
dispos^  at  a  quahfying  Resource 
Conservation  and  Recovery  Act  (RCRA) 
facility;  Construction  of  a  clay  cap  over 
Pits  2.  3,  and  5  that  meets  RCRA  subtitle 
C  requirements;  Installation  of  surface 
water  drainage  diversion  around  all 
three  pits  and  construction  of  a  leachate 
collection  and  treatment  system  for  Pits 
2,  3  and  5;  Construction  of  a  gas  venting 
system  through  the  caps  of  all  three  pits; 
Removal  of  the  top  layer  of 
contaminated  soil  from  the  borehole  pit 
for  offsite  disposal  at  a  qualifying  RCRA 
facility  and  returning  to  grade  with  a 
soil  cover;  Removal  of  the  top  layer  of 
contaminated  soil  from  the  access  road 
and  reconstruction  of  the  road  with 
appropriate  drainage  and  sedimentation 
controls;  Removal  of  dried  paint  and 
contaminated  soil  in  the  paint  spill  area 
for  offsite  disposal  at  a  qualifying  RCRA 
faciUty;  Development  of  a  monitoring 
program  during  the  remedial  action, 
which  would  include  monitoring  of  the 
existing  wells  onsite,  the  gas  venting 
system,  and  the  leachate  treatment 
system;  and  operation  and  maintenance 
(O&M)  of  the  cap  and  the  leachate 
collection  and  treatment  system  to  be 
implemented  by  the  State. 

EPA  entered  into  an  Interagency 
Agreement  with  the  U.S.  Army  Corps  of 
Engineers  (USACE)  to  perform  the 
Remedial  Action  at  the  Site.  All 
components  of  the  Remedial  Action 
were  constructed  with  the  exception  of 
the  leachate  treatment  plant.  EPA  and 
PADEP  found  the  levels  of 
contamination  in  the  leachate  to  be 
lower  than  expected,  and  in  September 
1993  EPA  issued  an  Explanation  of 
Significant  Differences  (ESD)  Report 
which  set  forth  EPA  and  PADEP's 
decision  not  to  implement  the  leachate 
treatment  component  of  the  remedy. 
From  1989  until  1992,  EPA  and  PADEP 
monitored  Site  conditions  on  a  regular 
basis  by  checking  for  leachate  "break 
outs';  that  is,  evidence  that  the  level  of 
leachate  was  building  up  within  the 
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landfill  and  "breaking  out"  along  the 
cap  perimeter.  There  were  no  such 
breakouts  during  that  time  period. 

EPA  developed  a  monitoring  program 
diuing  the  Remedial  Action  to  monitor 
the  existing  groundwater  wells  onsite 
and  the  gas  venting  system.  All  drums 
and  highly  contaminated  soUd  wastes 
were  removed,  and  approximately 
40.000  cubic  )rards  of  contaminated  soil 
were  excavated  and  disposed  o^ite. 
The  leachate  collection  system  and  the 
synthetic  cover  were  installed  in  1989. 
The  final  grading  and  seeding  of  the  Site 
were  completed  in  1990. 

On  May  7, 1991,  PADEP  commenced 
operation  and  maintenance  of  the 
Remedial  Action  at  the  Site.  On  March 
28. 1994,  EPA  issued  a  Final  Site  Close 
Out  Report.  Pursuant  to  section  1 21  (c) 
of  CERCLA,  42  U.S.C.  9621  (c)  gPA 
conducted  the  first  five-year  review  of 
the  Site  in  1995  and  the  report  was 
subsequently  issued  on  September  28, 
1995.  EPA  conducted  a  second  five-year 
review  of  the  Site  in  February  1999,  and 
subsequently  issued  a  report  on  March 
5. 1999.  Both  five-year  reviews  found 
the  site  to  be  protective  of  human  health 
and  the  environment. 

The  remedy  selected  for  this  Site  has 
been  implemented  in  accordance  with 
the  Record  of  Decision.  The  remedy  has 
residted  in  the  significant  reduction  of 
the  long-term  potential  for  release  of 
hazardous  substances.  Human  health 
threats  and  potential  environmental 
impacts  have  been  minimized.  EPA  and 
PADEP  have  determined  that  the 
remedy  implemented  at  the  Site 
continues  to  provide  adequate 
protection  of  hiunan  health  and  the 
enviroiunent. 

EPA.  with  concurrence  of  the  PADEP. 
believes  that  the  criteria  for  deletion  of 
this  Site  have  been  met.  Therefore,  EPA 
is  proposing  deletion  of  the  Lackawanna 
Refuse  Site  bom  the  NPL. 

Dated:  August  9, 1999. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  lU. 
(FR  Doc.  99-21317  Filed  8-1B-99:  8:45  am] 
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Agency. 


ACTION:  Notice  of  intent  to  delete  the 
release  bom  the  Taylor  Borough 
Superfund  site  from  the  National 
Priorities  List  (NPL)  and  request  for 
comments. 

summary:  The  Envirorunental  Protection 
Agency  (EPA)  Region  III  announces  its 
intent  to  delete  the  release  from  the 
Taylor  Borough  Site  (Site)  bom  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substance  Pollution  Continency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  as  amended,  (CERCLA). 
EPA  and  the  Commonwealth  of 
Pennsylvania,  through  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  have  determined  that  the  Site 
poses  no  significant  threat  to  public 
health  or  the  environment  and, 
therefore,  further  remedial  measures 
pursuant  to  CERCLA  are  not 
appropriate. 

DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before 
September  20, 1999. 

AOORESSES:  Comments  may  be  mailed  to 
Maria  de  los  A.  Garcia.  (3HS21). 
Remedial  Project  Manager,  U.S. 
Environmental  Protection  Agency,  1650 
Arch  St.,  Philadelphia,  PA  19103,  215- 
814-3199,  Fax  215-814-3002,  e-mail 
garcia.maria@epa.gov.  Comprehensive 
information  on  this  Site  is  available 
through  the  public  docket  which  is 
available  for  vievdng  at  the  Site 
information  repositories  at  the  following 
locations:  U.S.  EPA  Region  m, 
Administrative  Records,  1650  Arch  St., 
Philadelphia,  PA  19103,  215-566-3157; 
and  the  Taylor  Borough  Municipal 
Building,  122  Union  Street,  Taylor,  PA 
18517. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Maria  de  los  A.  Garcia  (3HS21),  U.S. 
Environmental  Protection  Agency,  1650 
Arch  St.,  Philadelphia,  PA  19103,  215- 
814-3199,  Fax  215-814-3002.  e-mail 
garcia.maria9epa.gov . 
SUPPLEMENTARY  INFORMATION: 
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L  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  lU  announces  its 
intent  to  delete  the  release  bom  the 
Taylor  Borough  Site.  Taylor  Borough. 


Lackawanna  County.  Pennsylvania, 
from  the  National  ftiorities  List  (NPL), 
appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  and  requests  comments  on  the 
proposed  deletion.  EPA  identifies  sites 
that  appear  to  present  a  significant  risk 
to  public  health,  wel&re,  or  the 
enviroiunent  and  maintains  the  NPL  as 
the  list  of  these  sites.  EPA  and  the 
Commonwealth  of  Pennsylvania  have 
determined  that  the  remedial  action  for 
the  Site  has  been  successfully  executed. 
EPA  will  accept  comments  on  the 
proposal  to  delete  the  release  bom^  the 
NPL  for  thirty  days  after  publication  of 
this  document  in  the  Federal  Register. 
Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  111  discusses  the 
procedures  that  EPA  is  using  for  this 
action.  Section  IV  discusses  the  Taylor 
Borough  Site  and  explains  how  the  Site 
meets  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from,  or  recategorized  on  the  NPL  where 
no  further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  bom  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  following  criteria  has 
been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

Cii)  All  appropriate  Fimd-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Even  if  the  release  is  deleted  from  the 
NPL.  where  hazardous  substances, 
pollutants,  or  contaminants  remain  at 
the  site  above  levels  that  allow  for 
imlimited  use  and  unrestricted 
exposure,  EPA's  policy  is  that.^ 
subsequent  review  of  the  site  will  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  site  to  enstire  that  the  site  remains 
protective  of  public  health  and  the 
environment.  In  the  case  of  this  Site, 
EPA  conducted  a  five  year  review  in 
March  1993  and  a  second  one  in 
September  1998.  Based  on  these 
reviews,  EPA  determined  that 
conditions  at  the  Site  remain  protective 
of  public  health  and  the  enviroiunent. 
As  explained  below,  the  Site  meets  the 
NCP's  deletion  criteria  listed  above.  If 


unrec  ume 
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new  j  i^onnation  becomes  available 
whicl  I  indicates  a  need  for  further 
action  EPA  may  initiate  remedial 
actioi  L  i.  Whenever  there  is  a  significant 
releasd  from  a  site  deleted  from  the  NPL, 
the  site  shall  be  restored  to  the  NPL 
without  the  application  of  the  Hazard 
Ranking  System  (HRS). 

m.  Diction  Procedures 

TheifotloMring  procedures  were  used 
for  thfii  intended  deletion  of  the  release 
frttm  the  Site: 

(1)  /m  appropriate  response  under 
6ERGLA  has  been  implemented  and  no 
further  action  by  EPA  is  appropriate;  (2) 
The  ij^nnsylvania  Department  of 
Envir^^omental  Protection  (PADEP) 
concurred  with  the  proposed  deletion 
decision;  (3)  A  notice  has  been 
published  in  the  local  newspaper  and 
has  b^n  distributed  to  appropriate 
federal,  state,  and  local  officials  and 
other  I  interested  parties  announcing  the 
conufttocement  of  a  30-day  public 
coms^ent  period  on  EPA's  Notice  of 
Intent  |to  Delete;  and,  (4)  All  relevant 
docuj^ents  have  been  made  available  for 
public'  review  in  the  local  Site 
information  repositories. 

Foijdeletion  of  the  release  from  the 
NPL,  BPA's  Regional  Office  will  accept 
and  evaluate  public  comments  on  EPA's 
Notic  aj  of  Intent  to  Delete  before  making 
a  final. decision  to  delete.  If  necessary, 
the  A^ncy  will  prepare  a 
Responsiveness  Summary,  responding 
to  each  significant  comment  submitted 
duriujg  the  public  comment  period. 
Deletion  of  the  release  from  the  NPL^ 
does  oiDt  itself  create,  alter,  or  revoke 
any  individual's  rights  or  obligations. 
The  NPL  is  designed  primarily  for 
infonqational  purposes  and  to  assist 
Agen(;y  management.  As  mentioned  in 
sectidn  n  of  this  document, 
§  300.425(e)(3)  of  the  NCP  states  that  the 
deletipn  of  a  release  from  a  site  from  the 
NPL  dfaes  not  preclude  eligibility  for 
future  response  actions. 

IV.  B^iis  for  Intended  Site  Deletion 

Th0| 
theA^ 
delete 


following  site  sununary  provides 
ency's  rational  for  the  proposal  to 
lis  release  from  the  NPL. 


Site . 


ickground  and  History 

The  iTaylor  Borough  Site  is  located  in 
LackatUranna  County,  Pennsylvania  and 
the  entire  Site  encompasses 
approximately  125  acres.  The  Site  is  a 
formeii  municipal  landfill  located  in  the 
LackakVanna  Valley,  which  has 
historSpally  been  extensively  mined  for 
anthrf  ^ite  coal.  A  series  of  underground 
mine^  Underlie  the  Taylor  Borough  Site. 
Following  the  mining  operations  at  the 
Site,  the  City  of  Scranton  used  the 
unrec  l^imed  strip  mine  pits  as  a 


municipal  landfill  bom  approximately 
1967  through  1968.  Records  from 
PADEP  also  dociunent  the  disposal  of 
industrial  wastes.  After  the  landfill 
operations  ceased,  dnunmed  industrial 
wastes  were  found  on  the  siuface  of  the 
Site.  Beginning  in  1981,  EPA  Region  III 
and  PADEP  conducted  field  inspections 
of  the  Site.  The  majority  of  the  surface 
drums  were  concentrated  in  six  areas  of 
the  Site.  Most  drums  were  open  and  the 
contents  may  have  spilled  diuing  the 
dumping.  Many  had  also  been 
punctiued  by  bullet  holes.  Air  sampling 
close  to  the  drums  identified  the 
presence  of  volatile  organic  compounds 
(VOCs).  Dnun  and  drum  spill  samples 
were  analyzed  in  1982  and  were  found 
to  contain  benzene,  toluene,  and  other 
substiUited  benzene,  phthalatc  acid 
esters,  polynuclear  aromatic 
hydrocarbons  (PAHs),  tricholoroethene 
(TCE),  chloroform,  and  other  organic 
chemicals.  In  1983,  a  fire  occiuxed  on 
the  siuface  of  the  landfill.  It  is  believed 
that  mine  spoil  was  pushed  over 
burning  areas  to  extinguish  the  fire.  As 
a  result,  some  dnuns  were  partially 
bvuied.  Because  the  fire  had  engulfed 
several  drums,  EPA  instituted  an 
Emergency  Removal  Action  imder 
Section  104  of  CERCLA.  From 
September  through  November  of  1983, 
1,141  drums  were  removed  from  the 
Site.  In  1983,  the  Site  was  placed  on  the 
National  Priorities  List  (NPL)  and 
authorization  to  proceed  with  a 
Remedial  Investigation/  Feasibility 
Study  (RI/FS)  was  approved  that  same 
year.  In  1986  the  RI/FS  was  completed. 
Records  of  Decision  (RODs)  for  soil  and 
ground  water  were  signed  in  1985  and 
in  1986,  respectively.  The  selected 
remedial  action  in  the  1985  ROD 
included  the  following  activities: 
removal  and  ofi-site  disposal  at  a 
qualified  facility  of  approximately  125 
crushed  and  intact  dmms  and  remnants 
that  remained  on  the  site  siuface  or 
partially  buried;  collection  and 
treatment  of  contaminated  surface  water 
in  on-site  Ponds  1  and  2,  located 
adjacent  to  Drum  Storage  Areas  1  and  2; 
excavation  of  contaminated  soils  and 
waste  from  former  Drum  Storage  Areas 

1  and  2  and  sediments  in  Ponds  1  and 

2  for  off-site  disposal  to  a  qualified 
RCRA  facility;  proper  backfilling  and 
placement  of  a  24-inch  soil  cover  over 
the  former  Drum  Storage  Areas  3  and  6, 
all  of  the  area  between  them,  and  the 
former  Drum  Storage  Area  4;  installation 
of  a  chain-link  fence  around  the 
perimeter  of  both  soil-covered  areas. 
The  selection  of  remedial  activities  for 
ground  water  was  deferred  in  the  June 
1985  ROD  until  ground  water  was 
further  assessed.  In  March  1986,  the 


EPA  issued  a  ROD  concerning  ground 
water.  It  selected  no  remedial  action  for 
ground  water,  but  required  groxmd 
water  monitoring. 

Response  Actions 

In  1987,  a  Consent  Decree  was  signed 
between  the  United  States  and  five 
potentially  responsible  parties  (PRPs).  A 
Remedial  Design  for  the  specific 
remedial  actions,  approved  by  EPA  and 
the  Commonwealth  of  Pennsylvania, 
was  an  exhibit  to  the  Consent  Decree. 
Construction  activities  were  initiated  in 
July  1987,  Remedial  activities  included 
the  solidification  of  sediments  from  two 
ponds  (Ponds  1  and  2).  The  sediments 
from  these  two  ponds  were  mixed  with 
kiln  dust  for  solidification  and  the 
solidified  sediments  were  compacted  in 
place.  Final  design  contours  were 
achieved  by  the  placement  of  clean  fill 
over  this  solidified  material. 
Approximately  10  intact  drums 
containing  solvents  were  uncovered 
during  the  excavation  of  contaminated 
soils  and  wastes  from  former  Dnma 
Storage  Areas  1  and  2.  Those  10  drums 
along  with  scattered  surface  drum 
remnants  and  approximately  5,000 
cubic  yards  of  excavated  soil  and  waste 
material  were  removed  and  disposed  of 
off-site.  Also,  a  minimum  two-foot  soil 
cover  was  placed  on  the  former  Drum 
Storage  Areas  3  and  6  and  the  entire 
area  in  between.  In  addition,  a  two-foot 
soil  cover  was  placed  on  the  former 
Dnun  Storage  Area  4.  A  six-foot 
chainlink  fence  (1  mile  in  length)  was 
installed  with  two  locking  gates  prior  to 
the  excavation  in  Drum  Storage  Areas  1 
and  2.  The  fence  completely 
encompasses  the  remediated  areas. 
Construction  activities  were  concluded 
in  May  1988. 

Operations  and  Maintenance 

The  1985  and  1986  RODs  for  the  Site 
required  that  post-remediation 
operation  and  maintenance  (O&M) 
activities  be  conducted  by  EPA  Region 
in,  including  ground  water  and  siu'face 
water  monitoring  through  a  sampling 
program,  and  maintenance  of  the  soil 
cover.  Surface  and  sediments  in  St. 
Johns  Creek  as  well  as  a  specific  list  of 
monitoring  wells,  were  to  be  sampled 
for  at  least  five  years.  Regular 
maintenance  activities  have  been 
conducted  at  the  Site  and  the  sampling 
required  in  the  RODs  was  completed  in 
1996. 

Five-Year  Review 

CERCLA  requires  a  five-year  review  of 
all  sites  with  hazardous  substances 
remaining  above  the  health-based  levels 
for  luuestricted  use  of  the  site.  Since 
hazardous  materials  remain  at  the  Site, 
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the  five-year  review  process  will  be 
used  to  insure  that  the  soil  cover  is  still 
intact.  EPA  issued  a  five-year  review 
report  in  1993  and  another  one  in  1998, 
where  it  evaluated  the  results  of  the 
maintenance  and  monitoring  activities 
at  the  Site.  These  reports  concluded  that 
the  Taylor  Borough  Site  is  protective  of 
human  health  and  the  environment. 
Specifically,  the  1998  five-year  review 
recommended  to  continue  operation 
and  maintenance  activities  at  the  Site. 
These  activities  include:  annual 
vegetative  maintenance,  drainage 


control  repair,  and  maintenance  of  the 
soil  cap  drainage  structures,  monitoring 
wells,  and  other  Site  structures.  In 
addition,  this  five-year  review 
recommended  groimd  water  monitoring 
activities  for  5  years  to  assess  the 
continued  effectiveness  of  the  remedial 
action. 

Applicable  Deletion  Criteria 

The  remedy  selected  for  this  Site  has 
been  implemented  in  accordance  with 
the  Records  of  Decision.  Therefore,  no 
further  response  action  is  necessary. 
The  remedy  has  resulted  in  the 


significant  reduction  of  the  long-term 
potential  for  release  of  contaminants, 
therefore,  human  health  and  potential 
environmental  impacts  have  been 
minimized.  EPA  and  the 
Commonwealth  of  Pennsylvania  find 
that  the  remedies  implemented  continue 
to  provide  adequate  protection  of 
human  health  and  the  environment 

Dated:  August  9, 1999. 
W.  Midud  McCdbe, 
Regiona]  Administrator,  Region  3. 
(FR  Doc.  99-21316  Filed  8-1&-99;  8:45  am] 
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contaiha  documents  other  than  rules  or 
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public.  Notices  of  hearings  and  investigations, 
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statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Offic«  pf  the  Secratary 

Advlsjqry  Committee  on  Agricultural 
Bioteehnoiogy 

AGENCY:  Research,  Education,  and 
Economics,  USD  A. 
ACnoipj  Notice  of  intent  to  establish; 
requen  for  nominations  and  comments. 

SUMMARY:  The  U.S.  Department  of 
Agricvlture  proposes  to  establish  the 
Advisory  Committee  on  Agricultural 
Biotecihnology  (ACAB).  The  Secretary  of 
Agrici^ture  is  requesting  nominations 
for  qualified  persons  to  serve  as 
members  of  the  ACAB. 
DATESt  iWritten  nominations  must  be 
receiv^  on  or  before  September  3, 
1999. 

AOORCSSES:  Nominations  should  be  sent 
to  Miqbael  Schechtman,  Designated 
Federu  Official,  Office  of  the  Deputy 
Secretary;  USDA,  202B  Jamie  L.  Whitten 
Federal  Building,  14th  and 
Indep^dence  Avenue,  SW, 
Washington,  DC  20250. 
FOR  ni^UHER  MFORMA-nON  CONTACT: 
Micha|0l  Schechtman,  Designated 
Federtl  Official,  telephone  (202)  720- 
3817;  fix  (202)  690-4265;  email 
michaial.g.schechtman@usda.gov.  To 
obtain  form  AD-755  ONLY  please 
contact  Dianne  Harmon,  Office  of  Pest 
Management  Policy,  telephone  (202) 
720-4074,  fax  (202)  720-3191;  email 
dhani^pn@ars.  usda.gov. 
SUPPLEtyiENTARY  INFORMATION: 

Advisfi^  Committee  Purpose 

Thei  Secretary  of  Agriculture  is 
establishing  the  Advisory  Committee  on 
Agricultural  Biotechnology  (ACAB)  to 
advisd  the  Secretary  of  Agriculture  on 
the  bri>&d  array  of  issues  related  to  the 
expant^g  dimensions  and  importance 
of  agrik^tural  biotechnology.  USDA 
encoui^ges  and  supports  the  responsible 
development  and  utilization  of 
benefitlial  new  agricultural  products, 


including  those  produced  through 
biotechnology,  and  assures  the  safety  of 
new  products  with  a  science  based 
regulatory  approach.  USDA  has 
complex  and  crucial  roles  in  protecting 
public  health  and  safety,  the  natural 
environment,  and  a  competitive, 
vibrant,  and  diverse  farm  economy; 
ensiu'ing  the  quality  and  availability  of 
our  food  and  fiber  supply;  and 
maintaining  the  competitive  position  of 
American  agricultural  products  in  the 
international  marketplace.  These  topics 
are  of  critical  concern  in  the  conduct  of 
agricultiual  biotechnology  research, 
regulation,  and  commercialization. 
Some  of  the  topics  that  the  Secretary  of 
Agriculture  has  identified  for  the 
ACAB's  initial  consideration  include: 
effects  of  industry  concentration  and 
consolidation  on  formers;  intellectual 
property  rights  and  grower  autonomy; 
effects  of  biotechnology  on  small 
farmers;  ways  to  maximize  or  encourage 
potential  benefits  of  biotechnology  in 
different  agricultural  sectors;  and 
USDA's  role  in  assuring  that  farmers 
have  an  array  of  choices  for  future 
agricultural  technology  and  practices. 
The  ACAB  will  meet  in  Washington, 
DC,  up  to  four  (4)  times  per  year. 

Task  Force  Membership 

The  ACAB  will  be  made  up  of  United 
States  citizens.  It  will  consist  of  25 
members  of  whom  no  more  than  five  (5) 
will  be  federal  employees.  Members  of 
ACAB  should  have  recognized  expertise 
in  one  or  more  of  the  following  areas: 
recombinant-DNA  (rDNA)  research  and 
applications  using  plants;  rDNA 
research  and  applications  using 
animals;  rDNA  research  and 
applications  using  microbes;  food 
science;  silviculture  and  related  forest 
science;  fisheries  science;  ecology; 
veterinary  medicine;  the  broad  range  of 
farming  or  agricultural  practices;  weed 
science;  plant  pathology;  small  farm 
advocacy;  biodiversity  issues; 
applicable  laws  and  regulations  relevant 
to  agricultural  biotechnology  policy; 
risk  assessment;  consumer  advocacy 
and  public  attitudes;  public  health/ 
epidemiology;  occupational  health; 
ethics,  including  bioethics;  human 
medicine;  biote^mology  industry 
activities  and  structure;  intellectual 
property -rights  systems;  and 
international  trade.  Members  will  be 
selected  by  the  Secretary  of  Agriculture 
in  order  to  achieve  a  balanced 


representation  of  viewpoints  to  address 
effectively  USDA  biotechnology  policy 
issues  under  consideration. 

Nominations  for  ACAB  membership 
must  be  in  writing  and  provide  the 
appropriate  background  dociiments 
required  by  USDA  policy,  including 
background  disclosiue  form  AD-755. 
Neither  the  form  nor  the  information  it 
contains  may  be  released  to  the  public, 
except  under  an  order  issued  by  a 
Federal  court  or  as  otherwise  provided 
under  the  Privacy  Act  (5  U.S.C.  552a). 

No  member  may  serve  on  the  ACAB 
for  more  than  three  (3)  consecutive 
terms.  Nominees  will  initially  serve  for 
terms  of  1  or  2  years  for  purposes  of 
continuity. 

Members  of  the  ACAB  and  its 
subcommittees  shall  serve  without  pay, 
but  with  reimbursement  of  travel 
expenses  and  per  diem  for  attendance  at 
ACAB  and  subcommittee  functions  for 
those  ACAB  members  who  require 
assistance  in  order  to  attend  the 
meetings.  While  away  from  home  or 
their  regular  place  of  business,  those 
members  will  be  eligible  for  travel 
expenses  paid  by  REE,  USDA,  including 
per  diem  in  lieu  of  subsistence,  at  the 
same  rate  as  a  person  employed 
intermittently  in  the  government  service 
is  allowed  under  Section  5703  of  Title 
5,  United  States  code. 

Submitting  Nominations 

Nominations  should  be  typed  and 
include  the  following: 

1.  A  brief  summary  of  no  more  than 
two  (2)  pages  explaining  the  nominees 
suitability  to  serve  on  the  ACAB. 

2.  A  resume  or  curriculum  vitae. 

3.  A  completed  copy  of  form  AE>-755. 
Nominations  should  be  sent  to 

Michael  Schechtman  at  the  address 
listed  above,  and  be  post  marked  no 
later  than  September  3, 1999. 
USDA  is  actively  soliciting 
nominations  of  qualified  minorities, 
women,  persons  with  disabilities  and 
members  of  low  income  populations 
through  outreach  to  minority-focused 
media  outlets.  Historically  Black 
Colleges  and  Universities,  including 
Clark  Atlanta  University,  the  Hispanic 
Association  of  Colleges  and 
Universities,  the  National  Congress  of 
Native  American  Indians,  the  Intertribal 
Agriculture  Council,  Gallaudet  and 
Purdue  Universities,  and  the  Rural 
Coalition.  To  ensure  that 
recommendations  of  the  ACAB  take  into 
account  the  needs  of  under-served  and 
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diverse  communities  served  by  the 
USDA,  membership  shall  include,  to  the 
extent  practicable,  individuals  with 
demonstrated  abiUty  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

Dated:  August  12. 1999., 
I.M.  Gonzalez, 

Under  Secretary  for  Research,  Education,  and 
Economics. 

[FR  Doc.  99-21477  Filed  8-lft-99;  8:45  am) 

■UMO  CODE  a410-0»-P 


DEPARTMENT  OF  COMMERCE 

Intamational  TrKle  Administration 

[A-122-822.  A-122-823] 

Certain  Corroaion-Raslttant  CartXMi 
Steel  FM  Products  and  Certain  Cut-to- 
Langlti  Cartwn  Steel  Plate  From 
Canada:  Preliminary  Reeults  of 
Antidumping  Duty  Administrative 
Ravlaws,  Intent  To  Revoke  in  Part, 
Intent  Not  to  Revoke  In  Part,  and 
Reeciaaion  of  Review  in  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
the  antidumping  duty  administrative 
review,  intent  to  revoke  in  part,  intent 
not  to  revoke  in  part,  and  rescission  of 
review  in  part. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Ckmunoce  (the  Department)  is 
conducting  administrative  reviews  of 
the  antidumping  duty  orders  on  certain 
corrosion-resistant  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate  from  Canada.  These 
reviews  cover  four  manufacturers/ 
exporters  of  corrosion  resistant  steel  and 
two  manu&cttirers/exporters  of  cut-to- 
length  steel  plate  (one  respondent 
manufactured  both  products),  and  the 
period  August  1, 1907  through  July  31, 
1998. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  ("NV")  by  various  companies 
subject  to  these  reviews.  See 
"Preliminary  Results  of  Reviews" 
section  below  for  the  company-specific 
rates.  If  these  preliminary  results  are 
adopted  in  our  final  results  of  these 
administrative  reviews,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
antidiunping  duties  based  on  the 
difference  between  the  export  price 
("EP")  or  constructed  export  price 
("CEP")  and  the  NV. 

EFFECTIVE  DATE:  August  19, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Gideon  Katz  at  (202)  482-4255  (Dofesco 
Inc.  and  Sorevco  Inc.  (collectively, 
"Dofasco")),  Sarah  Ellerman  at  (202) 
482-4106  (Continuous  Colour  Coat 
("CCC")).  Mark  Hoadley  at  (202)  482- 
0666  (Gerdau  MRM  Steel  ("MRM"), 
National  Steel  Co.  ("National"),  and 
Algoma  Steel  Co.  ("Algoma")),  Elfi 
Blum  at  (202)  482-0197  (Stelco. 
Inc.("Stelco")),  or  Maureen  Flannery  at 
(202)  482-3020,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington.  DC  20230. 
SUPPI^MENTARY  MFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (April  1998). 

Background 

On  August  19, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  44162)  the  antidiunping  duty  orders 
on  certain  corrosion-resistant  carbon 
steel  flat  products  and  certain  cut-to- 
length  carbon  steel  plate  bom  Canada. 
On  August  21, 1998,  MRM  requested  a 
review  of  its  exports  of  cut-to-length 
steel  plate  and  requested  that  the 
Department  revoke  the  order  on  cut-to- 
length  steel  plate  as  it  pertains  to  MRM. 
On  August  31, 1998,  Stelco  requested  a 
review  of  its  exports  of  cut-to-length 
steel  plate  and  that  the  Department 
revoke  the  order  on  cut-to-length  steel 
plate  as  it  pertains  to  Stelco.  On  August 
31, 1998,  National,  Dofasco,  Stelco,  and 
CCC  requested  a  review  of  their  exports 
of  corrosion-resistant  steel,  and  Algoma 
requested  a  review  of  its  exports  of  cut- 
to-length  carbon  steel  plate. 

On  August  31, 1998,  Bethlehem  Steel 
Corporation,  U.S.  Steel  Group  (a  unit  of 
USX  Corporation),  Inlsmd  Steel 
Indiistries,  Inc.,  Gulf  States  Steel  Inc.  of 
Alabama,  Sharon  Steel  Corporation, 
Geneva  Steel,  and  Lukens  Steel 
Company,  petitioners,  requested 
reviews  of  Algoma  and  Stelco  exports  of 
cut-to-length  carbon  steel  plate. 

On  August  31, 1998,  BeUdehem  Steel 
Corporation,  U.S.  Steel  Group,  Inland 
Steel  Industries,  Inc.,  AK  Steel 
Corporation,  LTV  Steel  Co.,  Inc.,  and 
National  Steel  Corporation,  petitioners, 
requested  reviews  of  CCC,  Dofesco,  and 
Stelco  exports  of  corrosion-resistant 
carbon  steel  flat  products. 


On  September  29, 1998,  in  accordance 
with  section  751  of  the  Act,  we 
pubUshed  a  notice  of  initiation  of    . 
administrative  reviews  of  these  orders 
for  the  period  August  1, 1997  through 
July  31, 1998  (62  FR  50292). 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  February  26,  1999,  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  the  review  to  July 
30, 1999.  See  Corrosion-Resistant 
Carbon  Steel  Flat  Products  and  Cut-to- 
Length  Carbon  Steel  Plate:  Extension  of 
Time  Limits  for  Preliminary  Results  of 
Antidumping  Administrative  Review,  64 
FR  9475. 

On  July  30. 1999,  the  Department 
published  a  second  notice  of  extension 
of  the  time  limit  for  the  preliminary 
results  in  the  review  from  July  30, 1999 
to  August  6, 1999.  See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada: 
Extension  of  Time  Ldmits  for 
Preliminary  Results  of  Antidumping 
Administrative  Review,  64  FR  42338. 

On  August  6, 1999  the  Department 
extended  the  time  limits  for  the 
Preliminary  Results  in  the  review  to 
August  16, 1999.  See  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Canada:  Extension  of  Time 
Limits  for  Preliminary  Results  of 
Antidumping  Administrative  Review,  64 
FR  43984. 

The  Department  is  conducting  these 
reviews  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  Reviewrs 

The  products  covered  by  these 
administrative  reviews  constitute  two 
separate  "classes  or  kinds"  of 
merchandise:  (1)  certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
(2)  certain  cut-to-length  carbon  steel 
plate. 

The  first  class  or  kind,  certain 
corrosion-resistant  steel,  includes  flat- 
rolled  carbon  steel  products,  of 
-rectangular  shape,  either  clad,  plated,  or 
coated  with  corrosion-resistant  metals 
such  as  zinc,  aluminum,  or  zinc-, 
aluminum-,  nickel-  or  iron-based  alloys, 
whether  or  not  corrugated  or  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
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which ,  [if  of  a  thickness  less  than  4.75 
millinidters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickn^s  of  4.75  millimeters  or  more 
are  of  $1  width  which  exceeds  150 
millinidters  and  measures  at  least  twice 
the  thijokness,  as  currently  classifiable  in 
the  Haiiinonized  Tariff  Schedule  (HTS) 
under  uem  numbers  7210.30.0030, 
721O.3l0.OO6O,  7210.41.0000, 
7210.49.0030,  7210.49.0090, 
7210.61.0000,  7210.69.0000, 
7210.7|().6030,  7210.70.6060, 
7210.^6090,  7210.90.1000, 
7210.al().6000,  7210.90.9000, 
7212.2|0.0OOO,  7212.30.1030, 
7212.36.1090.  7212.30.3000, 
7212.30.5000.  7212.40.1000, 
721 2.4j()  .soon,  7212.50.0000, 
7212.30.0000,  7215.90.1000, 
7215.9i0.3000,  7215.90.5000, 
17.20. 


72i; 


.1500.  7217.30.1530, 


).1560,  7217.90.1000, 

1.5030,  7217.90.5060.  and 
.5090.  Included  in  this  review 
are  coi^sion-resistant  flat-rolled 
produ<:^  of  non-rectangular  cross- 
sectioi^'where  such  cross-section  is 
achievlad  subsequent  to  the  rolling 
process  (i.e..  products  which  have  been 
"worked  after  rolling") — for  example, 
produ^  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  firom 
this  rei'tew  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromiiun  oxides,  both  tin 
and  le|id  ("teme  plate"),  or  both 
chrom^iUm  and  chromiiun  oxides  ("tin- 
fred  st^l"),  whether  or  not  painted, 
vamis^iied  or  coated  with  plastics  or 
other  oonmetallic  substances  in 
additii^n  to  the  metallic  coating.  Also 
exclu(^  from  this  review  are  clad 
produces  in  straight  lengths  of  0.1875 
inch  ortmore  in  composite  thickness 
and  ofU  width  which  exceeds  150 
millinjgters  and  measures  at  least  twice 
the  thiiiaiess.  Also  excluded  from  this 
review  are  certain  clad  stainless  flat- 
rolled  products,  which  are  three-layered 
corrosmn-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 

^ters  in  composite  thickness  that 
)f  a  carbon  steel  flat-rolled 

[  clad  on  both  sides  with 
1  steel  in  a  20%-€0%-20% 


)nd  class  or  kind,  certain  cut- 
plate,  includes  hot-rolled 
carbon  steel  imiversal  mill  plates  (i.e., 
flat-roUpd  products  rolled  on  four  faces 
or  in  aklosed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a  ^ 
thickness  of  not  less  than  4  millimeters, 
not  in  ooils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 


clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measiues  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  niunbers 
7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000,  7211.14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000.  and 
7212.50.0000.  Included  in  this  review 
are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e.,  products  which 
have  been  "worked  after  rolling") — for 
example,  products  which  have  been 
beveled  or  roimded  at  the  edges. 
Excluded  from  this  review  is  grade  X- 
70  plate.  Also  excluded  is  cut-to-length 
carbon  steel  plate  meeting  the  following 
criteria:  (1)  100%  dry  steel  plates,  virgin 
steel,  no  scrap  content  (ft«e  of  Cobalt-60 
and  other  radioactive  nuclides);  (2)  .290 
inches  maximum  thickness,  plus  0.0, 
minus  .030  inches;  (3)  48.00  inch  wide, 
plus  .05,  minus  0.0  inches;  (4)  10  foot 
lengths,  plus  0.5,  minus  0.0  inches;  (5) 
flatness,  plus/minus  0.5  inch  over  10 
feet;  (6)  AISI 1006;  (7)  tension  leveled; 
(8)  pickled  and  oiled;  and  (9)  carbon 
content,  0.03  to  0.08  (maximum). 

With  respect  to  both  classes  or  kinds, 
the  HTS  item  niunbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive  of  the  scope  of  these 
reviews. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  MRM  (cost  and  sales).  Dofasco  (cost 
and  sales),  and  Stelco  (sales  for  plate, 
cost  for  both  corrosion-resistant  and 
plate)  using  standard  verification 
procedures,  including  on-site 
inspections  of  the  manufacturers' 
fecilities  and  the  examination  of 
relevant  sales  and  financial  records.  Our 
verification  results  are  outlined  in 
public  versions  of  the  verification 
reports  on  file  with  the  Central  Records 
Unit,  in  room  B-099  of  the  Herbert  C. 
Hoover  Building. 


Product  Comparisons 

In  accordance  with  section  771(16)  of 
the-Act,  we  considered  all  products 
produced  by  the  respondents  that  are 
covered  by  the  description  in  the  Scope 
of  Reviews  section  above  and  sold  in  the 
home  market  during  the  period  of 
review  (POR)  to  be  foreign  like  products 
for  purposes  of  determining  appropriate 
product  comparisons  to  U.S.  sales. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  the  most  similar  foreign 
like  product  on  the  basis  of  the 
characteristics  listed  in  Appendix  V  of 
the  Department's  September  19.  1998 
antidumping  questionnaires. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  EP  or  the  CEP  to  NV,  as 
described  in  the  "United  States  Price" 
and  "Normal  Value"  sections  of  this 
notice.  In  accordance  with  section 
777A(d)(2)  of  the  Act.  we  calculated 
monthly  weighted-average  prices  for  NV 
and  compared  these  to  individual  U.S. 
transaction  prices. 

Rescission  of  Review  for  Algoma 

In  Certain  Ckirrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  ■Carbon  Steel  Plate  from  Canada: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and 
Determination  to  Revoke  in  Part,  64  FR 
2173  (January  13,  1999)  {"Canadian 
Steel  4th"),  the  Department  revoked  the 
order  on  cut-to-length  steel  plate  as  it 
pertains  to  Algoma.  Before  die 
Department's  determination  had  been 
finalized,  however,  we  had  already 
initiated  our  review,  at  the  request  of 
both  Algoma  and  petitioners,  of 
Algoma's  exports  of  cut-to-length  plate 
to  the  United  States  for  the  period 
August  1.  1997  through  July  31, 1998. 
We  now  rescind  this  review  insofar  as 
it  pertains  to  Algoma. 

Intent  To  Revoke  (MRM)  and  Intent  Not 
to  Revoke  (Stelco) 

On  August  31. 1998.  and  August  21, 
1998.  respectively,  Stelco  and  MRM 
submitted  requests,  in  accordance  with 
19  CFR  351.222(b).  that  the  Department 
revoke  the  order  covering  cut-to-length 
carbon  steel  plate  from  Canada  with 
respect  to  thefr  sales  of  this 
merchandise. 

In  accordance  with  19  CFR 
351.222(b)(2)(iii),  these  requests  were 
accompanied  by  certifications  from 
Stelco  and  MRM  that  they  had  not  sold 
the  subject  merchandise  at  less  than  NV 
for  a  three-year  period,  including  this 
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review  poiod,  and  would  not  do  so  in 
the  future.  The  Department  conducted 
verifications  of  Stelco's  and  of  MRM's 
responses  for  this  period  of  review. 

Prior  to  considering  whether  it  is 
appropriate  to  revoke  an  order  pursuant 
to  19  CFR  351.222(b)(2),  the  Department 
"must  be  satisfied  that,  during  each  of 
the  three  (or  five)  years,  there  were 
exports  to  the  United  States  in 
commercial  quantities  of  the  subject 
merchandise  to  which  a  revocation  or 
termination  will  apply."  19  CFR 
351.222(d)(1)  (emphasis  added).  In  other 
words,  the  Department  must  be  satisfied 
that  the  company  participated 
meaningfully  in  the  U.S.  market  diuing 
each  of  the  three  years  at  issue,  and  that 
past  margins  are  reflective  of  a 
company's  normal  commercial  activity. 
See  Canadian  Steel  4th;  see  also  Pure 
Magnesium  from  Canada:  Preliminary 
Results  of  Antidumping  Administrative 
Review  and  Notice  of  Intent  Not  To 
Revoke  Order  in  Part.  63  FR  26147  (May 
12, 1998). 

Based  on  the  current  record,  we 
preliminarily  find  that  Stelco  did  not 
sell  merchandise  in  the  United  States  in 
commercial  quantities  during  the 
ciuxent  administrative  review  (one  of 
the  three  consecutive  review  periods 
cited  by  Stelco  to  support  its  request  for 
revocation).  Stelco  made  only  a  few 
sales  totaling  47  tons  '  of  subject 
merchandise  in  the  United  States  during 
the  FOR.  By  contrast,  during  the  period 
covered  by  the  antidiunping 
investigation,  which  was  only  six 
months  long,  Stelco  made  several 
thousand  sales  totaling  approximately 
30,000  tons.2  In  other  words.  Stelco's 
sales  for  the  entire  year  of  the  ciuxent 
FOR  amount  to  only  0.173  percent  of  its 
sales  volume  during  the  six  months 
covered  by  the  investigation.  Similarly, 
during  the  previous  FOR  Stelco  sold 
approximately  2,000  tons  of  subject 
merchandise  in  the  United  States.  While 
this  amount  is  small  in  comparison  to 
the  amount  sold  prior  to  issuance  of  the 
order,  it  is  over  40  times  greater  than  the 
amount  sold  during  the  period  covered 
by  the  current  administrative  review. 

Because  of  our  preliminary  finding 
that,  in  the  instant  period  of  review, 
Stelco  did  not  sell  subject  merchandise 
in  the  United  States  in  commercial 
quantities,  we  preliminarily  determine 


'  Stelco's  response  (public  version)  to  Section  A 
of  the  Department's  questionnaire  in  the  current 
administrative  review  of  cut-to-length  carbon  steel 
products  from  Canada  (Oct.  26, 1998)  at  Exhibit  A- 
1. 

'Stelrxj's  response  (public  version)  to  Section  A 
of  the  Department's  questionnaire  in  the 
antidumping  duty  investigations  of  certain  flat 
carbon  steel  (cut-to-length  plate)  products  from 
Canada  (Sep.  11. 1992)  at  Exhibit  1. 


that  Stelco  does  not  qualify  for 
revocation  from  the  order  on  steel  plate 
imder  sections  351.222  (b)  and  (d)(1). 

We  preliminarily  determine  that 
MRM's  aggregate  sales  were  made  in 
commercial  quantities  over  the  course  of 
its  three  consecutive  review  periods  of 
zero  margins.  See  Memorandum  to  the 
File:  AncJysis  Memorandum  for  the 
Preliminary  Results  of  Review  for  MRM 
(August  12, 1999).  Thus,  we 
preliminarily  determine  that  MRM 
qualifies  for  a  review  of  whether  the 
orda  on  steel  plate  should  be  revoked 
as  to  sales  of  its  products. 

Pursuant  to  19  CFR  351.222(b)(2),  in 
determining  whether  to  revoke  an 
antidumping  order  in  part,  (1)  we  must 
conclude  that  the  company  has  sold 
subject  merchandise  at  not  less  than 
normal  value  to  the  United  States  for 
three  consecutive  review  periods.  (2)  we 
must  conclude  that  it  is  not  likely  that 
the  companies  eligible  for  revocation 
will  in  the  future  sell  the  subject 
merchandise  at  less  than  NV,  and  (3)  the 
company  must  agree  to  the  immediate 
reinstatement  of  the  order  if  the 
Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
has  sold  the  subject  merchandise  at  less 
thanNV. 

MRM  has  satisfied  the  three  prongs  of 
19  CFR  351.222(b)(2).  to  the  two  prior 
reviews  of  this  order,  we  determined 
that  MRM  sold  cut-to-length  carbon 
steel  plate  from  Canada  at  not  less  than 
NV.  As  discussed  in  detail  below,  we 
preliminarily  determine  that  MRM  sold 
cut-to-length  carbon  steel  plate  at  not 
less  than  NV  during  this  review  period. 

Moreover,  the  Department's  policy  in 
the  past  has  been  that,  in  the  absence  of 
evidence  to  the  contrary,  three 
consecutive  review  periods  with  no 
dumping  margins  is  evidence  that  it  is 
not  Ukely  that  a  company  eligible  for 
revocation  will  in  the  futiue  sell  the 
subject  merchandise  at  less  than  NV. 
See  Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabyte  or 
Above  From  the  Republic  of  Korea, 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Determination  Not  To  Revoke  Order  In 
Part,  62  FR  39809,  39810  (July  24, 
1997).  There  is  no  evidence  on  the 
record,  other  than  MRM's  history  of  zero 
margins  over  the  past  three  review 
periods,  indicating  MRM's  likelihood  to 
sell  at  less  than  NV  in  the  future. 

Finally,  MRM  agreed  to  the  order's 
immediate  reinstatement  as  it  pertains 
to  its  sales,  as  long  as  any  firm  is  subject 
to  the  order,  if  the  Department 
concludes  under  19  CFR  351.216  that, 
subsequent  to  revocation,  it  has  sold  the 
subject  merchandise  at  less  than  NV. 
Since  we  preliminarily  conclude  that  all 


criteria  for  revocation  have  been 
satisfied,  we  intend  to  revoke  the  order 
as  to  MRM. 

Duty  Absorption 

On  October  28, 1998.  the  petitioners 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  during  the  FOR  for 
corrosion-resistant  steel  for  Dofasco, 
CCC,  and  Stelco,  and  for  cut-to-length 
plate  for  MRM  and  Stelco.  Section 
751(a)(4)  of  the  Act  provides  for  the 
Department,  if  requested,  to  determine 
during  an  administrative  review 
initiated  two  or  four  years  after 
publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter,  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case,  Dofosco,  CCC, 
MRM,  and  Stelco  sold  to  the  United 
States  through  an  affiliated  importer. 

Section  351.213(j)(2)  of  the 
Department's  regulations  provides  that 
for  transition  orders  (i.e.,  orders  in  effect 
on  January  1, 1995),  the  Department  will 
conduct  duty  absorption  reviews,  if 
requested,  for  administrative  reviews 
initiated  in  1996  or  1998.  Because  the 
order  underlying  this  review  was  issued 
prior  to  January  1, 1995,  and  this  review 
was  initiated  in  1998,  we  will  make  a 
duty  absorption  determination  in  this 
segment  of  the  proceeding. 

We  have  preliminarily  determined 
that  there  is  no  dumping  margin  on  any 
of  MRM's  and  Stelco's  U.S.  sales  of  cut- 
to-length  plate  during  the  FOR. 
Therefore,  we  preliminarily  find  that 
antidumping  duties  have  not  been 
absorbed  by  MRM  and  Stelco  on  their 
U.S.  sales  of  cut-to-length  plate. 

We  have  preliminarily  determined 
that  there  is  a  de  minimis  margin  on 
Dofasco's  U.S.  sales  of  corrosion- 
resistant  steel  during  the  FOR. 
Therefore,  we  preliminarily  find  that 
antidumping  duties  have  not  been 
absorbed  by  Dofasco  on  its  U.S.  sales  of 
corrosion-resistant  steel.  Also  for 
corrosion-resistant  steel,  there  is  no 
evidence  on  the  record  that  unaffiliated 
purchasers  of  subject  merchandise  sold 
by  CCC  and  Stelco  will  ultimately  pay 
the  antidumping  duties  to  be  assessed 
on  entries  diuing  the  review  period. 
Accordingly,  based  on  the  record,  we 
caimot  conclude  that  the  unaffiliated 
purchasers  in  the  United  States  will  pay 
the  ultimately  assessed  duty.  Therefore, 
we  preliminarily  find  that  for  CCC's  and 
Stelco's  sales  of  corrosion-resistant 
steel,  antidumping  duties  have  been 
absorbed  by  the  producer  or  exporter 
during  the  FOR.  We  will  request  that  aU 
the  above  companies  place  on  the 
record  evidence  that  unaffiliated 


purchasers  will  ultimately  pay  the 
antidunping  duties  to  be  assessed  on 
entries  during  the  review  period  for  the 
respe<:tive  class  or  kind  of  merchandise. 


United  States  Price 

For  United  States  price,  we  used  EP 
when:  the  subject  merchandise  was  sold 
directly  or  indirectly  to  the  first 
unaffiliated  purchaser  in  the  United 
States!  prior  to  importation  and  CEP  was 
not  o1&  lerwise  warranted  by  facts  on  the 
reconi 

CCC 

The  pepartment  calciilated  EP  for 
CCC  bised  on  packed,  prepaid  or 
delivefed  prices  to  customers  in  the 
Uniteq  States.  We  made  deductions 
from  t&e  starting  price,  net  of  discoimts 
and  price  adjustments,  for  movement 
expei^Ses  (foreign  and  U.S.  fi«ight, 
brokerage  and  handling,  and  U.S. 
Customs  duties),  in  accordance  with 
sections  772(c)(2)  of  the  Act. 

Weikave  determined  to  treat  certain 
payments,  which  CCC  reported  as 
"credii  notes,"  as  price  adjustments 
which  should  be  excluded  from  the 
startling  price.  See  Memorandum  to  the 
File:  Jfiialysis  Memorandum  for  the 
Preliipinary  Results  of  Review  for  CCC 
(Augiilt  12,  1999). 

It  la  the  Department's  standard 
practine  to  use  the  invoice  date  as  the 
date  of  sale;  we  may,  however,  use  a 
date  Qlber  than  the  invoice  date  if  we 
are  satisfied  that  a  difiierent  date  better 
reflects  the  date  on  which  the  exporter 
or  proilucer  establishes  the  material 
terms  of  sale.  See  19  CFR  351.401(1). 
Our  questionnaire  instructed  CCC  to 
report  the  date  of  invoice  as  the  date  of 
sale;  it  also  stated,  however,  that  for  EP 
sales  ''(t)he  date  of  sale  caimot  occur 
after  t^e  date  of  shipment."  Therefore, 
we  usiad  date  of  invoice  as  date  of  sale, 
but,  inisome  instances,  when  shipment 
date  pteceded  invoice  date,  we  used  the 
date  at  shipment. 

Dofasco 

For  purposes  of  these  reviews,  we 
treated  Dofasco,  Inc.  and  Sorevco,  Inc. 
as  on^  ^spondent,  as  we  have  done  in 
prior  ^fegments  of  the  proceeding.  See, 
e.g.,  GSrtain  Corrosion-Resistant  Carbon 
Steel  p/at  Products  from  Canada:  Final 
Deteiptination  of  Sales  at  Less  than  Fair 
Va7uel  58  FR  37099  (1993),  and 
Canadian  Steel  4th. 

The  Department  calculated  EP  for 
Dofas(x)  based  on  packed,  prepaid  or 
deliv0^d  prices  to  customers  in  the 
United  States.  We  made  deductions 
from  the  starting  price,  net  of  discounts 
and  rebates,  for  movement  expenses 
(foreign  and  U.S.  movement,  and  post- 
sale  vyirehousing)  in  accordance  with 


section  772(c)(2)  of  the  Act.  As 
discussed  in  prior  reviews,  certain 
Dofasco  sales  have  undergone  minor 
further  processing  in  the  United  States 
as  a  condition  of  sale  to  the  customer. 
See  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Canada: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  18461 
(April  15, 1997).  In  order  to  determine 
the  value  of  subject  merchandise  at  the 
time  of  exportation  of  such  merchandise 
to  the  United  States,  the  Department  has 
deducted  the  price  charged  to  Dofasco 
for  this  minor  further  processing  from 
gross  unit  price  to  determine  U.S.  price. 

It  is  the  Department's  current  practice 
normally  to  use  the  invoice  date  as  the 
date  of  sale;  we  may,  however,  lise  a 
date  other  than  the  invoice  date  if  we 
are  satisfied  that  a  different  date  better 
reflects  the  date  on  which  the  exporter 
or  producer  establishes  the  material 
terms  of  sale.  See  19  CFR  351.401(1)  (62 
FR  at  27411).  Our  questionnaire 
instructed  Dofasco  to  report  the  date  of 
invoice  as  the  date  of  sale;  it  also  stated, 
however,  for  EP  sales,  that  "(t)he  date  of 
sale  cannot  occur  after  the  date  of 
shipment."  In  this  review,  Dofasco's 
date  of  shipment  in  many  instances 
preceded  the  date  of  invoice,  and 
therefore  we  cannot  use  the  date  of 
invoice  as  the  regulations  prescribe. 
Accordingly,  as  provided  for  in  19  CFR 
351.401(1)  of  the  regulations,  we  used 
the  dates  of  sale  described  below.  These 
sale  dates  reflect  the  dates  on  which  the 
exporter  or  producer  established  the 
material  terms  of  sale.  We  used  the  date 
of  order  acknowledgment  as  date  of  sale, 
as  reported  by  Dofasco  for  all  Dofasco 
sales  in  both  the  U.S.  market  and  the 
home  market,  except  for  sales  made 
pursuant  to  long-term  contracts.  For 
Dofasco's  sales  made  pursuant  to  long- 
term  contracts,  we  used  date  of  the 
contract  as  date  of  sale.  In  the  rare 
instance  of  a  rush  order,  we  used  the 
date  of  shipment  as  date  of  sale  if  a  coil 
was  shipped  before  it  was 
acknowledged.  We  also  used  shipment 
date  for  sales  of  secondary  products  for 
which  there  is  no  order 
acknowledgment.  If  there  was  a  change 
in  price,  we  used  the  date  of  Dofasco's 
order  reacknowledgement  as  date  of 
sale. 

We  used  the  date  of  order 
confirmation  as  the  date  of  sale,  as 
reported  by  Sorevco  Inc.  ("Sorevco")  for 
its  sales  in  the  home  market,  except 
when  Sorevco  shipped  more 
merchandise  than  the  customer 
originally  ordered,  and  such  overages 
were  in  excess  of  accepted  industry 
tolerances.  For  those  sales  we  used  date 
of  shipment  as  date  of  sale. 


MRM 

The  Department  calculated  EP  for 
MRM  based  on  packed,  prepaid  or 
delivered  prices  to  customers  in  the 
United  States.  We  made  deductions 
from  the  starting  price  for  movement 
expenses  (foreign  and  U.S.  movement, 
brokerage  and  handling,  and  U.S. 
Customs  duties)  and  U.S.  selling 
commissions  pursuant  to  section 
772(c)(2)  of  the  Act. 

In  accordance  with  standard 
Department  practice,  we  used  date  of 
invoice  as  date  of  sale  for  MRM's  U.S. 
and  home  market  sales.  See  19  CFR 
351.401(1). 

National 

The  Department  calculated  CEP  (there 
were  no  EP  sales)  for  National  based  on 
packed,  prepaid  or  delivered  prices  to 
customers  in  the  United  States.'  We 
made  deductions  from  the  starting  price, 
net  of  discounts  and  billing 
adjustments,  for  movement  expenses 
(foreign  and  U.S.  freight,  warehousing, 
insurance,  brokerage  and  handling,  and 
U.S.  Customs  duties),  pursuant  to  ~ 
section  772(c)(2)  of  the  Act. 

National  sold  goods  in  the  United 
States  with  and  without  U.S.  further 
manufactxuing.  Where  appropriate,  the 
Department  reduced  CEP  by  National's 
costs  of  further  manufactiu-ing  its  goods 
in  the  United  States,  in  accordance  with 
section  772(d)(2). 

In  accordance  with  section  772(d)(1) 
of  the  Act,  we  further  reduced  CEP^y 
direct  selling  expenses  (credit,  warraiity, 
and  technical  service  expenses),  indirect 
selling  expenses,  and  inventory  carrying 
costs.  Finally,  we  made  an  adjustment 
for  an  amoimt  of  profit  allocated  to 
selling  expenses  inciured  in  the  United 
States,  in  accordance  with  section 
772(d)(3)  of  the  Act. 

In  tins  review  period.  National's  date 
of  shipment  always  either  was  the  same 
as  or  preceded  the  dat^of  invoice,  and, 
therefore,  we  have  chosen  to  use  date  of 
shipment  as  date  of  sale. 

Sfe7co 

Corrosion-resistant  steel:  We 
calc\ilated  EP  based  on  the  packed, 
prepaid  or  delivered  prices  to 
un^liated  purchasers  in  the  United 
States.  We  made  deductions  from  the 
starting  price  for  movement  expenses, 
includhig  foreign  and  U.S.  freight. 


1  National,  a  U.S.-based  corporation,  ships  steel 
flat  products  to  the  United  States  through  its 
partially  owned  Canadian  subsidiary.  DNN 
Galvanizing  Corp  ("DNN").  DNN.  under  a  tolling 
agreement,  galvanizes  National's  steel  flat  products, 
which  leads  to  their  categorization  as  subject 
merchandise.  National,  however,  provided  U.S. 
selling  functions  for  these  products,  and  thus,  we 
considered  them  to  be  CEP  sales. 
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brokerage  and  handling,  and  U.S. 
Customs  duties,  and  for  discoimts  and 
rebates,  in  accordance  with  section 
772(c)(2)  of  the  Act. 

Plate:  We  calculated  EP  based  on  the 
packed,  prepaid  or  delivered  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for 
movement  expenses,  including  foreign 
and  U.S.  freight,  brokerage  and 
handling,  and  U.S.  Customs  duties,  in 
accordance  with  section  772(c)(2)  of  the 
Act. 

In  accordance  with  standard 
Department  practice,  we  used  date  of 
invoice  as  date  of  sale  for  both 
cotrosion-resistant  steel  and  cut-to- 
length  plate  for  Stelco's  U.S.  and  home 
market  sales.  Only  in  the  event  where 
shipment  date  was  before  invoice  date 
did  we  use  the  date  of  shipment. 

Nonnal  Value 

The  Department  determines  the 
viability  of  the  home  market  as  the 
comparison  market  by  comparing  the 
aggregate  quantity  of  home  market  and 
U.S.  sales.  We  found  that  each 
company's  quantity  of  sales  in  its  home 
market  exceeded  five  percent  of  its  sales 
to  the  United  States  for  the  relevant 
class  or  kind  of  merchandise.  We, 
thmefbre,  have  determined  that  each 
company's  home  market  sales  are  viable 
for  purposes  of  comparison  with  sales  of 
the  subject  merchandise  to  the  United 
States,  pursuant  to  section  773(a)(1)(C) 
of  the  Act.  Moreover,  there  is  no 
evidence  on  the  record  supporting  a 
particular  market  situation  in  the 
exporting  companies'  country  that 
would  not  permit  a  proper  comparison 
of  home  market  and  U.S.  prices. 
Therefore,  in  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  we  based  NV 
on  the  price  at  which  the  foreign  like 
product  was  first  sold  for  consumption 
in  the  home  market,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade  and,  to  the 
extent  practicable,  at  the  same  level  of 
trade  as  the  EP  or  CEP  sale. 

In  accordance  with  section  773(a)(4) 
of  the  Act,  except  for  National,  we  used 
CV  as  the  basis  for  NV  when  there  were 
no  above-cost  contemporaneous  sales  of 
idfflitical  or  similar  merchandise  in  the 
comparison  market.  We  calculated  CV 
in  accordance  with  section  773(e)  of  the 
Act.  We  included  the  cost  of  materials 
and  fabrication,  selling,  general  and 
administrative  expenses  (SG&A),  and 
profit.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
expenses  and  profit  on  the  amoimts 
incurred  and  realized  by  the 
respondents  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 


for  consumption  in  the  foreign  country. 
For  selling  expenses,  we  used  the 
weighted-average  home  market  selling 
expenses. 

We  used  sales  to  affiliated  customers 
only  where  we  determined  such  sales 
were  made  at  arm's-length  prices,  i.e.,  at 
prices  comparable  to  the  prices  at  which 
the  respondents  sold  identical 
merchandise  to  unaffihated  customers. 

For  both  classes  or  kinds  of 
merchandise  under  review  and. for  all 
respondents  (except  National),  the 
Department  disregarded  sales  below 
cost  of  production  ("COP")  in  the  last 
completed  review.  See  Canadian  Steel 
4th.  We  therefore  have  reasonable 
grounds  to  believe  or  suspect,  pursuant 
to  section  773(b)(2)(A)(ii)  of  the  Act, 
that  sales  of  the  foreign  like  product 
imder  consideration  for  the 
determination  of  NV  in  this  review  may 
have  been  made  at  prices  below  COP. 
Pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  COP  investigations  of  sales 
in  the  home  market  by  all  respondents, 
except  National. 

We  compared  sales  of  the  foreign  like 
product  in  the  home  market  with 
model-specific  cost  of  production 
figures  for  the  POR.  In  accordance  with 
section  773(b)(3)  of  the  Act,  we 
calcxdated  COP  based  on  the  siun  of  the 
costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product  plus  SG&A  expenses  and  all 
costs  and  expenses  incidental  to  placing 
the  foreign  like  product  in  packed 
condition  and  ready  for  shipment.  In 
our  sales-below-cost  analysis,  we  used 
home  market  sales  and  COP  information 
provided  by  each  respondent  in  its 
questionnaire  responses.  We  made 
adjustments  where  warranted  based  on 
our  findii^  at  verification. 

After  caKnilating  COP,  we  tested 
whether  home  market  sales  of  foreign 
like  merchandise  were  made  at  prices 
below  COP  and,  if  so,  whether  the 
below-cost  sales  were  made  within  an 
extended  period  of  time  in  substantial 
quantities  and  at  prices  that  did  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time.  Because  each 
individual  price  was  compared  against 
the  POR-long  average  COP,  any  sales 
that  were  below  cost  were  also  not  at 
prices  which  permitted  cost  recovery 
within  a  reasonable  period  of  time. 
Model-specific  COPs  were  compared  to 
reported  home  market  prices  less  any 
appUcable  movement  charges, 
discounts,  and  rebates. 

Pursuant  to  section  773(b)(2MC)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  model 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
model  because  the  below-cost  sales 


were  not  made  in  substantial  quantities 
within  an  extended  period  of  time. 
Where  20  percent  or  more  of  a 
respondent's  sales  of  a  given  model 
were  at  prices  less  than  COP,  we 
disregarded  the  below-cost  sales 
because  they  were  made  in  substantial 
quantities  within  an  extended  period  of 
time,  in  accordance  with  sections 
773(b)(2)  (B)  and  (C)  of  the  Act.  Based 
on  this  test,  we  disregarded  below-cost 
sales  for  both  classes  or  kinds  of 
merchandise  under  review  and  for  aU 
respondents  for  which  we  conducted  a 
cost  investigation. 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  where 
possible,  we  based  NV  on  sales  at  the 
same  level  of  trade  (LOT)  as  the  U.S. 
price.  See  the  "Level  of  "Trade  Section" 
below. 

The  Department  determined  in  the 
final  results  of  a  previous  administrative 
review.  Certain  Cormsion-Resistant 
Caibon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  Fmm 
Canada:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  62  FR 
12725  (Mar.  9. 1998),  that  it  would  be 
inappropriate  to  resort  directly  to 
constructed  value  (CV),  in  lieu  of 
foreign  market  sales,  as  the  basis  for  NV 
if  the  Department  finds  foreign  market 
sales  of  merchandise  identical  or  most 
similar  to  that  sold  in  the  United  States 
to  be  below  cost  or  otherwise  outside 
the  "ordinary  course  of  trade." 
Therefore,  we  match  a  given  U.S.  sale  to 
foreign  market  sales  of  the  next  most 
similar  model  when  all  sales  of  the  most 
comparable  model  tail  the  cost  test.  The 
Department  will  use  CV  as  the  basis  for 
NV  only  when  there  are  no  above-cost 
sales  that  are  otherwise  sintable  for 
comparison. 

Therefore,  in  this  proceeding,  when 
making  comparisons  in  accordance  with 
section  771(16)  of  the  Act,  we 
considered  all  products  sold  in  the 
home  market  as  described  in  the  "Scope 
of  Reviews"  section  of  this  notice, 
above,  that  were  in  the  ordinary  course 
of  trade  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  made  in  the  ordinary  course  of 
trade  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  sales  of  the  most 
similar  foreign  like  product  made  in  the 
ordinary  course  of  trade,  based  on  the 
characteristics  listed  in  Appendix  V  of 
our  antidumping  questionnaire. 

Where  appropriate,  we  made 
adjustments  to  NV  for  differences  in 
circumstances  of  sale  (COS),  in 
accordance  with  sections  773(a)(6)  and 
(a)(8)  of  the  Act  and  19  CFR  351.410. 
For  comparisons  to  EP,  we  made  COS 
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adjusttaents  to  NV  by  deducting  home 
market  direct  seUing  expenses  and 
adding  [U.S.  direct  selling  expenses.  We 
also  niade  adjustments,  where 
appliciable,  for  home  market  indirect 
selling  expenses  to  offset  U.S. 
commitsions  paid  on  EP  sales  piusuant 
to  19CTR  351.410(b).  For  comparisons 
to  CEI^iwe  made  COS  adjustments  by 
deducting  home  market  direct  selling 
expenses  pursuant  to  section  772(d)  of 
theAcM 

CXX 

For  liose  models  for  which  there  was 
a  sufficient  quantity  of  sales  at  prices 
above  COP,  we  based  NV  on  home 
market  prices  to  unaffiliated  parties. 
Home  niarket  starting  prices  were  based 
on  thej  packed,  ex-factory  or  delivered 
prices  |tlD  unaffiliated  purchasers  in  the 
home  market,  net  of  discounts  and  price 
adjustments,  where  applicable. 

We  ^ade  adjustments,  where 
applicable,  for  packing  and  movement 
expens^  in  accordance  with  sections 
773(a)(6)(A)  and  (a)(6)(B)  of  the  Act.  We 
also  made  adjustments  for  differences  in 
the  costs  of  manufacture  for  subject 
merch^dise  and  matching  foreign  like 
products,  attributable  to  their  differing 
physical  characteristics,  piusuant  to 
section  773(a)(6)(C){ii)  of  the  Act.  In 
accordance  with  773(a)(6)(C)(iii)  of  the 
Act  anid  19  CFR  351.410,  for  comparison 
to  EP,  ttre  made  COS  adjustments  to  NV 
by  dec^Wcting  home  market  direct  selling 
expen^^  (credit)  and  adding  U.S.  direct 
seUing  expenses  (credit).  When 
compaiksons  were  made  to  EP  sales  on 
which!  (Commissions  were  paid,  but 
where  Ho  commissions  were  paid  on  the 
matching  foreign  market  sales,  we  made 
adjustiaents  for  the  respondent's  home 
market  indirect  selling  expenses  to 
offset  these  U.S.  commissions  pxusuant 
to  19  (tFR  351.410(e). 

Dofasao 

For  those  models  for  which  there  was 
a  sufficient  quantity  of  sales  at  prices 
above  COP,  we  based  NV  on  home 
market  prices  to  unaffiliated  parties.  We 
made  ^^justments,  where  applicable,  for 
packiug  and  movement  expenses  in 
accord^ce  with  sections  773(a)(6)(A) 
and  (aj(i6)(B)  of  the  Act.  We  also  made 
adjustments  for  differences  in  the  costs 
of  manufacture  for  subject  merchandise 
and  mjttching  foreign  like  products, 
attribujtable  to  their  differing  physical 
characteristics,  pursuant  to  section 
773(a)i4)(C)(ii)  of  the  Act.  In  accordance 
with  7p|3(a)(6)(C)(iii)  of  the  Act  and  19 
CFR  3$1.410,  for  comparison  to  EP,  we 
made  COS  adjustments  to  NV  by 
deducting  home  market  direct  selling 
expenses  (credit,  royalties,  and  warranty 
expensas)  and  adding  U.S.  direct  selling 


expenses  (oedit,  royalties,  and  warranty 
expenses),  when  comparisons  were 
made  to  EP  sales  on  which  commissions 
were  paid,  but  where  no  commissions 
were  paid  on  the  matching  foreign 
market  sales,  we  made  adjustments  for 
the  respondent's  home  market  indirect 
selling  expenses  to  offset  these  U.S. 
commissions  pursuant  to  19  CFR 
351.410(e). 

During  verification  we  discovered  that 
Dofasco  did  not  incorporate  all  sales 
order  numbers  in  determining  the  cost 
for  a  few  of  its  CONNUMs.  We  tested 
three  sales  order  numbers  and  compared 
the  costs  associated  with  these  to  the 
reported  costs  for  the  respective 
product.  We  found  that  the  cost 
calculated  for  two  of  the  missing  sedes 
order  numbers  exceeded  the  reported 
costs  for  their  respective  products  and 
that  the  cost  calculated  for  the  other 
sales  order  niunber  was  less  than  the 
cost  of  its  respective  product.  For  those 
CONNUMs  whose  sales  order  numbers 
we  tested,  we  adjusted  their  cost  in 
accordance  with  the  test  results.  For  the 
remaining  CONNUMs,  we  determine 
that  the  use  of  facts  available  is 
appropriate,  in  accordance  with  section 
776(a)  of  the  Act,  because,  as  discovered 
at  verification,  Dofasco  failed  to  include 
all  sales  order  numbers  in  its  cost 
calculation.  Where  necessary 
information  is  missing  from  the  record, 
the  Department  may  apply  facts 
available  imder  section  776  of  the  Act. 
Further,  where  that  information  is 
missing  because  a  respondent  has  failed 
to  cooperate  to  the  best  of  its  abiUty, 
section  776(b)  of  the  Act  authorizes  the 
Department  to  use  facts  available  that 
are  adverse  to  the  interests  of  that 
respondent,  which  may  include 
information  derived  from  the  petition, 
the  final  determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Dofasco  did  not  act  to  the  best  of  its 
ability  in  the  reporting  of  its  costs.  Even 
though  its  sales  order  niunber 
documentation  was  readily  available 
and  company  officials  had  knowledge  of 
these  sales  order  numbers,  Dofasco 
failed  to  ensiue  that  all  sales  order 
numbers  were  included  in  its  cost 
calculations.  This  indicates  that  Dofasco 
did  not  act  to  the  best  of  its  ability  to 
comply  with  the  Department's  request 
for  information.  We  are  therefore  using 
an  adverse  inference  as  facts  available 
for  this  aspect  of  Dofasco's  cost 
calculation.  For  those  CXDNNUMs  whose 
sales  order  numbers  we  did  not  test,  as 
facts  available  we  increased  their  cost 
by  adding  the  highest  differential  for  the 
CONNUMs  tested.  We  have  also  made 
other  adjustments  to  Dofasco's  reported 


costs.  We  increased  the  variable  cost  of 
manu&cture  by  disallowing  Dofasco's 
claimed  adjustment  for  byproduct 
profits  and  certain  sundry  expenses. 
Finally,  we  have  excluded  capital  gains 
and  foreign  exchange  gains  as  offsets  to 
Dofasco's  interest  expense.  We  used 
adjusted  COP  and  CV  values  to 
appropriately  reflect  Dofasco's  expenses 
associated  with  painting  services 
provided  by  an  affiliate.  For  a  full 
disciission,  see  Memorandum  to  the 
File:  Analysis  Memorandum  for  the 
Preliminary  Results  of  Review  for 
Dofasco,  August  12,  1999. 

MRM 

For  those  models  for  which  there  was 
a  sufficient  quantity  of  sales  at  prices 
above  COP,  we  based  NV  on  home 
market  prices  to  imaffiUated  piuchasers 
(MRM  made  no  home  market  sales  to 
affiliated  parties).  Home  market  prices 
were  based  on  the  packed,  ex-factory  or 
delivered  prices  to  purchasers  in  the 
home  market. 

We  made  adjustments  to  the  starting 
price,  net  of  rebates,  for  movement 
expenses  in  accordance  with  sections 
773(a)(6)(A)  and  (a)(6)(B)  of  the  Act.  In 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  and  19  CFR  351.410,  for 
comparison  to  EP,  we  made  COS 
adjustments  to  NV  by  deducting  home 
market  direct  selling  expenses  (credit 
expense)  and  adding  U.S.  direct  selling 
expenses  (credit  expense).  Because 
comparisons  were  made  to  EP  sales  on 
which  commissions  were  paid,  but  no 
commissions  were  paid  on  home  market 
sales,  we  made  adjustments  for  the 
respondent's  home  market  indirect 
selling  expenses  to  offset  these  U.S. 
commissions  pursuant  to  19  CFR 
351.410(e). 

As  a  result  of  our  verification  of 
MRM's  response,  we  reclassified  as 
freight  expenses  data  originally  reported 
as  billing  adjustments.  Also  as  a  result 
of  our  verification,  we  made  an  upwards 
adjustment  to  MRM's  cost  of 
manufacture  before  performing  our 
sales-below-cost  test.  For  a  full 
discussion,  see  Memorandum  to  the 
File:  Analysis  Memorandum  for  the 
Preliminary  Results  of  Review  for  MRM, 
August  12, 1999. 

National 

We  based  NV  on  home  market  prices 
to  unaffiliated  piuchasers  (National 
made  no  home  market  sales  to  affiliated 
parties).  Home  market  prices  were  based 
on  the  packed,  ex-factory  or  delivered 
prices  to  piuchasers  in  the  home 
market. 

We  made  adjustments  to  the  starting 
price,  net  of  billing  adjustments  and 
discounts,  for  movement  expenses  in 
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accordance  with  sections  773(a)(6)(B)(ii) 
of  the  Act.  In  accordance  with 
773(aK6)(C)(iii)  of  the  Act  and  19  CFR 
351.410(c),  for  comparison  to  CEP,  we 
made  COS  adjustments  to  NV  by 
deducting  home  market  direct  selling 
expenses  (credit,  warranty,  and 
technical  service  expenses).  We  also 
made  adjustments  for  differences  in  the 
costs  of  manufacturing  subject 
merchandise  and  matrhing  foreign  like 
products,  attributable  to  their  differing 
physical  characteristics,  pursuant  to 
section  773(a)(6)(C)(ii)  of  the  Act 
Finally,  we  deducted  home  market 
indirect  selling  expenses  to  the  extent  of 
U.S.  indirect  selling  expenses  because 
all  sdes  in  the  home  market  were  made 
at  a  difEerent  level  of  trade  than  sales  in 
the  U.S.  market.  See  the  National 
subsection  of  the  "Level  of  Trade" 
section  below. 

Steico 

For  those  modeb  for  which  there  was 
a  sufficient  quantity  of  sales  at  prices 
above  COP,  we  based  NV  on  home 
market  prices  to  affiliated  parties  (when 
made  at  prices  determined  to  be  at  arms- 
length,  in  accordance  with  19  CFR 
351.403)  or  unaffiliated  parties.  Home 
market  starting  prices  were  based  on  the 
packed,  ex-factory  or  delivered  prices  to 
affihated  or  unaffiliated  purchasers  in 
the  home  maricet  net  of  discounts  and 
rebates.  We  made  adjustments,  where 
applicable,  for  packing  and  movement 
expenses,  in  accordance  with  sections 
773(a)(6)(A)  and  (a)(6)(B)  of  the  Act.  We 
also  made  adjustments  fbr  difiiarences  in 
the  costs  of  manufacture  for  subject     ' 
merchandise  and  matching  foreign  like 
products,  attributable  to  their  differing 
physical  characteristics,  pursuant  to 
section  773(a)(6)(C)(ii)  of  the  Act.  In 
accordance  with  773(a)(6)(C)(iii)  of  the 
Act  and  19  CFR  351.410.  for  comparison 
to  EP,  we  made  COS  adjustments  to  NV 
by  deducting  home  market  direct  selling 
expenses  (credit,  advertising,  warranties 
and  technical  services)  and  adding  U.S. 
direct  selling  expenses  (credit, 
advertising,  warranties  and  technical 
services).  There  were  no  commissions 
paid  during  the  POR  on  either  home 
market  sales  or  U.S.  sales. 

We  made  adjustments  to  COP  and  CV 
on  corrosion-resistant  steel  to 
appropriately  reflect  Stelco's  expenses 
associated  with  painting  services' 
provided  by  an  affiliate. 

Level  of  Tmde 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  LOT  as  U.S.  sales.  The  NV  LOT  is 
the  level  of  the  starting-price  sale  in  the 


comparison  market  or,  when^fV  is 
based  on  constructed  value,  ue  level  of 
the  sales  from  which  we  derive  SG&A 
and  profit.  For  EP,  the  U.S.  LOT  is  also 
the  level  of  the  starting-price  sale, 
which  is  usually  from  exporter  to 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distributian  between  the  producor  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a   ' 
diffinent  LOT,  and  the  diffiarence  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistmit  price  diffmences 
between  the  sales  on  which  NV  is  based 
and  compaorison-mariiet  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(aK7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
bom  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa. 
62  FR  61731  (November  19, 1997). 

In  the  present  review,  only  Dofasco 
claimed  that  more  than  one  LOT 
existed.  As  discussed  below,  to  evaluate 
LOTs,  we  examined  information 
regarding  the  distribution  systems  in 
both  the  U.S.  and  Canadian  markets, 
including  the  selling  functions,  classes 
of  customer,  and  selling  expenses  for 
each  respondent. 

CCC 

In  both  the  home  market  and  the 
United  States,  CCC  reported  one  LOT. 
CCC  reported  three  customer  categories 
in  the  home  market  and  two  in  the  U.S. 
market,  but  CCC  claimed  that  the  selling 
functions  it  performed  were  the  same  in 
each  market  and  did  not  vary  according 
to  customer.  CCC  also  reported  two 
channels  of  distribution,  but  the 
Department  found  no  difference  in  the 
functions  performed  through  these 
chaimels  of  distribution.  CCC  did  not 
claim  a  LOT  adjustment. 

We  analyzed  the  selling  functions 
performed  for  various  customer 
categories  and  channels  of  distribution 
in  each  market  We  found  that  CCC 
performed  substantially  similar  selling 
functions  regardless  of  the  type  of  home 
market  customer  and,  therefore,  that  one 
level  of  trade  existed  in  the  home 


market.  We  reached  the  same 
conclusion  regarding  the  U.S.  market. 

Finally,  we  compared  the  selling 
functions  performed  at  the  home  market 
LOT  with  those  performed  at  the  U.S. 
LOT  and  foimd  them  substantially 
similar.  Thus,  no  LOT  adjustment  was 
appropriate.  For  a  further  disciission  of 
the  Department's  LOT  analysis  with 
respect  to  CCC,  see  Memorandum  to  the 
File:  Analysis  Memorandum  for  the 
Preliminary  Results  of  Review  for  CCC, 
August  12, 1999. 

Dofasco 

Dofasco  reported  three  LOTs  in  the 
home  market.  Dofasco  defined  its  LOT 
categories  by  customer  category:  service 
center,  automotive,  and  construction 
and  converters/manufacturers 
("construction").  We  examined  the 
selling  functions  performed  at  each 
claimed  level  and  found  that  there  was 
a  significant  difference  in  selling 
functions  ofiisred  to  these  three 
categories.  Of  the  several  reported 
selling  functions,  Dofasco  performed 
only  two  of  the  same  or  similar  selUng 
functions  at  both  the  automotive  and 
service  center  sales  levels.  Dofasco 
reported  fourteen  selling  functions 
which  were  diffraent  between  these  two 
levels.  Additionally,  sales  to  automotive 
customers  are  sales  to  end  users,  while 
sales  to  service  centers  are  sales  to 
resellers.  Thus,  sales  to  service  centers 
and  automotive  customers  were  made  at 
different  stages  of  marketing.  Based 
upon  this  fact  and  the  different  levels  of 
selling  functions  described  above,  we 
preliminarily  conclude  that  sales  to  the 
automotive  customers  and  service 
centers  are  made  at  different  levels  of 
trade. 

Although  both  automotive  and 
construction  customers  are  OEMs,  we 
note  that  both  quantitatively  and 
qualitatively,  the  selling  functions 
offered  to  automotive  customers  involve 
significantly  greater  selling  activities 
and  thus  represent  a  distinct  stage  of 
marketing.  Specifically,  of  the  16 
reported  selling  functions,  Dofasco 
performed  only  seven  of  the  same  or 
similar  selling  functions  to  both 
automotive  and  construction  customers. 
Dofasco's  functions  for  these  two 
customer  categories  differed  with 
respect  to  nine  other  activities. 
Therefore,  given  these  differences,  we 
preliminarily  conclude  that  automotive 
and  construction  constitute  separate 
levels  of  trade. 

There  were  numerous  difiierences  in 
selling  functions  between  sales  to 
construction  and  service  center 
customers.  Dofasco  performed  six 
reported  selling  functions  for  sales  to 
service  centers  and  only  four  selling 
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functi(  >^  for  sales  to  construction 
custoni^rs.  Of  these  selling  functions, 
only  one  was  performed  for  both  service 
centers  and  construction  customers. 
Additipnally,  sales  to  service  center 
custoo^^rs  are  sales  to  resellers,  while 
sales  to  construction  customers  are  sales 
to  end  users.  Thus,  sales  to  service 
centeri  |and  construction  customers 
were  niade  at  different  stages  of 
marketing.  Based  upon  this  fact  and  the 
different  levels  of  selling  functions 
described  above,  we  preliminarily 
conclui^e  that  sales  to  service  centers 
and  coiistruction  customers  are  made  at 
differet^  levels  of  trade. 

Ove^^ll,  we  determine  that  the  selling 
functibiis  for  the  automotive,  service 
centerj  taxd  construction  customer 
categories  are  substantially  dissimilar  to 
one  another  and  that  these  sales  are 
made  ^i  different  stages  of  marketing. 
Therefore,  we  preliminarily  determine 
that  the  automotive,  service  center,  and 
constrvction  customer  categories  should 
be  treated  as  three  LOTs  in  the 
comparison  market.  Dofasco  reported 
the  same  three  LOTs  in  the  U.S.  market: 
automptive,  service  center,  and 
constrwtion.  We  preliminarily 
determine  that  the  results  of  our 
analysis  of  U.S.  LOTs  are  identical  to 
those  olthe  comparison  market.  In 
addition,  there  were  only  insignificant 
differences  in  selling  functions  at  each 
LOT  between  the  comparison  market 
and  thejU.S.  market.  Therefore,  we 
found  jhat  the  tliree  U.S.  LOTs 
corresponded  to  the  three  comparison 
market  tOTs.  The  Department  did  not 
find  thjat  there  existed  a  pattern  of 
consistent  price  differences  between  the 
three  levels  of  trade.  Therefore,  we  did 
not  make  LOT  adjustments  when 
comparing  sales  at  different  LOTs.  For 
a  furthbtr  discussion  of  the  Department's 
LOT  aiifdysis  with  respect  to  Dofasco, 
see  Mdaiiorandum  to  the  File:  Analysis 
Memoidnduin  for  the  Preliminary 
Result^  \of  Review  for  Dofasco,  August 
12, 19M. 

KfRM    I 

In  both  the  home  market  and  the 
United  States,  MRM  reported  one  LOT 
and  oma  distribution  system  with  two 
classes!  Of  customers  in  the  home 
market,  I  distributors  and  OEMs,  and  one 
class  oficustomer,  OEMs,  in  the  U.S. 
market}.! We  analyzed  the  selling 
function  and  activities  performed  for 
customers  in  each  market.  We  foimd 
that  MRM  performed  substantially 
similar  selling  functions  and  activities 
for  both  classes  of  home  market 
customers  and,  therefore,  that  one  level 
of  trade  existed  in  the  home  market. 
Finally,:  we  compared  the  selling 
functioAs  performed  at  the  home  market 


LOT  with  those  performed  at  the  U.S. 
LOT  and  found  diem  substantially 
similar.  Thus,  no  LOT  adjustment  was 
appropriate. 

National 

National  claimed  only  one  LOT,  but 
reported  several  different  distribution 
channels  in  both  its  home  market  and 
the  United  States  based  on  classes  of 
customers  (OEMs  and  steel  service 
centers)  and  the  existence  of 
warehousing  or  further  manufacturing 
between  National  and  its  customers. 

We  examined  the  reported  selling 
functions  and  foimd  that  National 
provides  substantially  the  same  selling 
functions  to  its  home  market  customers 
regardless  of  distribution  channel.  We 
reached  the  same  conclusion  regarding 
the  U.S.  market. 

National  does  not  provide  technical 
services  to  its  service  center  customers. 
We  did  not,  however,  consider  the 
provision  of  technical  services  to 
constitute  a  substantial  difference 
between  distribution  channels;.  National 
warehouses  some  of  its  products  before 
shipping  to  customers.  Any  one  sale, 
however,  can  contain  both  warehoused 
and  non-warehoused  products  and  the 
Department  was  imable  to  determine 
wMch  sales  involved  more  warehoused 
goods  than  others. 

We  compared  the  chaimels  of 
distribution  and  selling  functions  in  the 
U.S.  and  home  markets.  The  channels  of 
distribution  are  similar  for  both  markets 
with  National  providing  substantially 
similar  selling  functions  to  both  its  U.S. 
and  home  market  customers.  However, 
at  the  level  of  constructed  export  sale  to 
the  United  States,  i.e.,  after  eliminating 
from  consideration  the  selling  functions 
associated  with  deductions  made  under 
section  772  of  the  Act,  we  found  that 
National's  sales  to  customers  in  the 
United  States  were  made  at  a  different 
level  of  trade  than  its  sales  to  home 
market  customers. 

Because  there  are  no  sales  in  the 
home  market  made  at  the  same  level  of 
trade  as  sales  in  the  United  States,  we 
were  not  able  to  determine  whether  the 
difference  in  level  of  trade  affects  price 
comparability.  Therefore,  we  made  a 
constructed  export  price  offset.  In  ■ 
accordance  vrith  19  CFR  351.408(f)(2), 
we  deducted  indirect  selling  expenses 
from  NV  to  the  extent  of  U.S.  indirect 
selling  expenses.  For  a  further 
discussion  of  the  Department's  LOT 
analysis  with  respect  to  National,  see 
Memorandum  to  the  File:  Analysis 
Memorandum  for  the  Preliminary 
Results  of  Review  for  National,  August 
12,  1999. 


Stelco 

Stelco  identified  one  level  of  trade 
and  two  channels  of  distribution  (to 
end-users  or  to  resellers)  in  the  home 
market  for  each  class  or  kind  of 
merchandise.  We  examined  the  selling 
functions  performed  in  each  channel 
and  found  that  Stelco  provided  many  of 
the  same  or  similar  selling  functions  in 
each,  including  inventory  maintenance, 
warranty,  technical  advice,  and  freight 
and  delivery  arrangements.  We  found 
few  differences  between  selling 
functions  for  transactions  made  through 
the  two  channels  of  trade.  Overall,  we 
determine  that  the  selling  functions 
between  the  two  sales  channels  are 
sufficiently  similar  to  consider  them  one 
LOT  in  the  home  market  for  sales  of 
both  corrosion-resistant  products  and 
plate  products. 

In  the  United  States,  Stelco  Inc.  sold 
both  products  through  the  two  channels 
of  distribution  listed  above.  We  found 
that  the  selling  functions  performed  for 
sales  to  the  United  States  are 
sufficiently  similar  between  the  two 
channels  to  consider  them  one  LOT  for 
both  corrosion-resistant  products  and 
plate  products.  Additionally,  we 
consider  this  LOT  to  be  the  same  as  that 
identified  in  the  home  market. 
Therefore,  no  adjustment  is  appropriate. 

Preliminary  Results  of  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  for  the  period 
August  1, 1997  through  July  31,  1998  to 
be  as  follows: 


Manufacturer/Exporter 

Margin 
percentage 

Certain  Corrosion-RMistant  Carl)on  Stael 
Rat  Products 

ccc 

1  08 

Dofasco „ 

National „... 

Stekx) 

0.11 
5.65 
4.24 

Cartain  Cut-to-Langtti  Carbon  Steel  Plate 

MRM  

000 

Stelco  ..„ 

0.00 

The  Department  will  disclose  to  the 
parties  to  the  proceeding  calculations 
performed  in  coimection  with  these 
preliminary  results  of  review  within  ten 
days  after  the  date  of  public 
announcement,  or,  if  there  is  no  public 
annoimcement,  within  five  days  after 
the  date  of  publication  of  these 
preliminary  results  of  review. 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication. 
Any  hearing,  if  requested,  will  be  held 
37  days  after  the  date  of  publication  or 
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the  first  business  day  thereafter.  Case 
briefe  from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
publication.  Rebuttal  briefs,  limited  to 
issues  raised  in  case  briefs,  may  be  filed 
not  later  than  five  days  after  the  date  of 
filing  of  case  briefs.  The  Department 
Mrill  publish  the  final  restdts  of  this 
administrative  review,  including  its 
analysis  of  issues  raised  in  the  case  and 
rebuttal  briefs,  not  later  than  120  days 
after  the  date  of  publication  of  this 
notice. 

Upon  issuance  of  the  final  results  of 
review,  the  Department  shall  determine, 
and  the  U.S.  Customs  Service  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b),  we  calculated 
importer-specific  ad  valorem  duty 
assessment  rates  for  each  class  or  kind 
of  merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  customs  value  of  the  sales  used  to 
calculate  those  duties.  This  rate  will  be 
assessed  uniformly  on  all  entries  of  that 
particular  importer  for  that  class  or  kind 
of  merchandise  made  during  the  POR. 

If  the  revocation  is  made  final  for 
MRM,  it  will  apply  to  all  unliquidated 
entries  of  this  merchandise  produced  by 
MRM,  exported  to  the  United  States  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  August  1, 
1998,  which  will  be  the  efiiective  date  of 
the  revocation  from  the  order  for  MRM. 

Furthermore,  the  following  deposit 
requirements  will  be  effsctive  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  frt>m  warehouse, 
for  consxunption  on  or  after  the 
pubUcation  date,  as  provided  by  section 
751(a)  of  the  Act:  (1)  the  cash  deposit 
rate  for  each  reviewed  company  will  be 
that  established  in  the  final  results  of 
review  (except  that  no  deposit  will  be 
required  for  firms  with  de  minimis 
margins,  i.e.,  margins  less  than  0.5 
percent);  (2)  for  exporters  not  covered  in 
this  review,  but  covered  in  the  less  than 
fair  value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  a  previous 
review,  or  the  LTFV  investigation,  but 
the  manufactiuer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "all 
others"  rate  established  in  the  LTFV 
investigation,  which  was  18.71  percent 
for  corrosion-resistant  steel  products 
and  61.88  percent  for  plate  (see 
Amended  Final  Determinations  of  Sales 


at  Less  Than  Fair  Value  and 
Antidumping  Orders:  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Canada.  60  FR  49582  (Sep. 
26, 1995)).  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  imder  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbiu«ement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbiusement  of 
antidiunping  duties  occiured  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notices  are  published  in  accordance 
with  sections  751(a)(1)  of  the  Act  (19 
U.S.C.  1675(a)(1))  and  777(i)(l)  of  the 
Act  (19  U.S.C.  1677f(i)(l)). 

Dated:  August  10, 1999. 
Robert  S.  LaRusM, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-21568  Filed  8-18-99;  8:45  am) 
aajJNQ  CODE  3B1»-OS-P 


DEPARTMENT  OF  COMMERCE 
IntemallofMl  Trade  Administration 

[A-«21-811] 

Initiation  of  Antidumping  Duty 
Invoatigalion:  Solid  Fertliizor  Grade 
Ammonium,  Nitrate  From  the  Ruealan 
Federation 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  19, 1999. 
FOR  FURTHER  MFORMATION  CONTACT:  Rick 
Johnson  at  (202)  482-3818,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
INITIATION  OF  INVESTIGATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendioients 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 


references  to  the  provisions  codified  at 
19  CFR  Part  351  (1998). 

The  Petition 

On  July  23. 1999,  the  Department  of 
Commerce  ("the  Department")  received 
a  petition  filed  in  proper  form  by  the 
Committee  for  Fair  Ammoniiun  Nitrate 
Trade  ("COFANT"  or  "petitioner"), 
whose  members  are  domestic  producers 
of  solid  fertilizer  grade  ammoniiun 
nitrate.  The  Department  received 
supplemental  information  to  the 
petition  on  August  6, 1999. 

In  accordance  with  section  732(b)  of 
the  Act,  petitioner  alleges  that  imports 
of  fertilizer  grade  ammonium  nitrate 
from  the  Russian  Federation  ("Russia") 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act.  and  that  such  imports  are 
materially  injuring  an  industry  in  the 
United  States. 

The  Department  finds  that  petitioner 
filed  the  petition  on  behalf  of  the 
domestic  industry  because  it  is  an 
interested  party  as  defined  in  sections 
771(9)(C)  and  (F)  of  the  Act  and  has 
demonstrated  sufficient  industry 
support  with  respect  to  the  investigation 
it  is  requesting  the  Department  to 
initiate  (see  Determination  of  Industry 
Support  for  the  Petition  below). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  soUd,  fertilize 
grade  anunonium  nitrate  products, 
whether  prilled,  granular  or  in  other 
solid  form,  with  or  without  additives  or 
coating,  and  with  a  bulk  density  equal 
to  or  greater  than  53  pounds  per  cubic 
foot.  Specifically  excluded  firom  this 
scope  is  solid  ammonium  nitrate  with  a 
bulk  density  less  than  53  pounds  per 
cubic  foot  (commonly  referred  to  as 
industrial  or  explosive  grade 
ammonium  nitrate). 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS ')  at  subheading 
3102.30.00.00.  Although  tiie  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  petitioner  to 
ensure  that  the  scope  in  the  petition 
accurately  reflects  the  product  for  which 
the  domestic  industry  is  seeking  relief. 
Moreover,  as  we  discussed  in  the 
preamble  to  the  Department's 
regulations  (62  FR  27323),  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  In 
particular,  we  seek  comments  on  the 
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specific  densities  of  fertilizer  grade 
ammoniufn  nitrate  set  out  in  the 
description  above.  The  Department 
encourages  all  parties  to  submit  such 
comment^  by  August  23, 1999. 
Comments  should  be  addressed  to 
Import  Administration's  Central 
Records  Unit  at  Room  1870,  U.S. 
Departmiant  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230.  The  period  of 
scope  cofiisultations  is  intended  to 
provide  Uie  Department  with  ample 
opportu^ty  to  consider  all  comments 
and  constilt  with  parties  prior  to  the 
issuance  of  the  preliminary 
determiikkion. 


Determiiifatimii  of  Industry  Support  for 
the  Petititins 

Secti(X)  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  {industry.  Section  732(c)(4)(A) 
of  the  An  provides  that  a  petition  meets 
this  reqiitrement  if  the  domestic 
producei-s  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  pf  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  tbr,  or  opposition  to,  the 
petitionJ ; 

Sectio^  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domesti^ilike  product.  Thus,  to 
determili^  whether  the  petition  has  the 
requisite  ^dustry  support,  the  statute 
directs  the  Department  to  look  to 
producel^  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  ("ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  itiust  also  determine  what 
constituMs  a  domestic  like  product  in 
order  to  laefine  the  industry.  While  both 
the  Depittment  and  the  ITC  must  apply 
the  same  [Statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  df  the  Act),  they  do  so  for 
different  Purposes  and  pursuant  to 
separata  and  distinct  authority.  In 
addition,[the  Department's 
determination  is  subject  to  limitations  of 
time  andiinformation.  Although  this 
may  resmt  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contran^  io  the  law.i 


^  See  Al$^ma  Steel  Corp.  Lid.,  v.  United  States, 
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81  (July  IB,, 1991). 


Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  firom  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 
Moreover,  petitioner  does  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation. 

The  domestic  like  product  referred  to 
in  the  petition  is  the  single  domestic 
like  product  defined  in  the  "Scope  of 
the  Investigation"  section,  above.  The 
Department  has  no  basis  on  the  record 
to  find  the  petitioner's  definition  of 
domestic  like  product  to  be  inacouate. 
We  found  that  petitioner  submitted 
sufficient  reasonably  available 
information  that  there  is  a  clear  dividing 
line  between  fertilizer  and  explosive 
grade  ammonium  nitrate  based  on  their 
physical  characteristics  and  uses.  The 
Department  has,  therefore,  adopted  the 
domestic  like  product  definition  set 
forth  in  the  petition. 

The  Department  has  determined  that 
the  petition  contains  accurate  and 
adequate  evidence  of  industry  support 
because  petitioner  established  industry 
support  representing  74  percent  of  total 
production  of  the  domestic  like  product 
[see  Attachment  to  the  Initiation 
Checklist,  Re:  Industry  Support,  August 
12,  1999). 

Accordingly,  the  Department 
determines  that  this  petition  is  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act. 

Export  Price  and  Normal  Value 

Petitioner  identified  (1)  JSC  Angarsk 
Petrochemical  Co.,  (2)  JSC  Berezniki 
Azot,  (3)  JCS  Cherepovets  PO  Azot,  (4) 
JSC  Dorogobuzh,  (5)  JSC  Kemerovo 
"Azot,"  (6)  JSC  Kirovo-Chepetsk.  (7)  JSC 
Meleuz  Prod.  Assoc.  Minudobreniya,  (8) 
JSC  Nevinnomysskiy  Azot,  (9)  JSC 
Acron.  (10)  JSC  Novomendeleyevsk 
Chemical  Plant,  (11)  JSC  Novomoskovsk 
AK  "Azot,"  (12)  JSC  "Minudobreniya", 
and  (13)  JSC  "Kuybyshevazot"  as 
possible  producers/exporters  of  solid 
fertilizer  grade  ammonium  nitrate  bom 
Russia.  Petitioner  further  asserted  that 
two  of  these  producers,  JSC  Acron  and 
JSC  Nevinnomysskiy  Azot,  have 
exported  significant  amoimts  of 
ammonium  nitrate  into  the  United 
States  during  the  last  twelve  mouths. 

Petitioner  oased  export  price  ("EP") 
on  two  methods:  (1)  import  values 


declared  to  the  U.S.  Customs  Service 
during  the  anticipated  period  of 
investigation  ("POI");  and  (2)  an  actual 
U.S.  selling  price  known  to  petitioner 
based  on  a  quote  in  the  anticipated  POI 
provided  by  a  U.S.  importer  on  an  ex- 
factory  basis.  Petitioner  based  its 
calculation  of  EP  on  the  average  unit 
value  (customs  value)  of  ammoniimi 
nitrate  from  Russia,  as  provided  by  the 
U.S.  Bureau  of  the  Census,  for  the 
applicable  HTSUS  category  (3102.30) 
for  the  period  January,  1999  through 
May,  1999.  Petitioner  deducted  foreign 
inland  freight  from  the  customs  value  in 
order  to  obtain  ex-factory  prices.  In 
order  to  calculate  foreign  inland  freight, 
petitioner  used  Polish  rail  and  truck 
rates  because  the  per-capita  GNP  of 
Poland  is  much  closer  to  Russia's  GNP 
than  is  U.S.  GNP,  and  because  petitioner 
found  transport  rates  on  a  per  ton  basis, 
based  on  distance  traveled.  Petitioner 
also  used  the  Polish  transport  rates 
because  they  were  the  only  published 
reasonably  available  to  petitioner,  and 
petitioner  had  no  reasonable  basis  to 
know  whether  Russian  producers  relied 
on  truck  or  rail  transport  to  move  the 
product  from  plant  to  port.  Petitioner 
calculated  foreign  inland  height  for  the 
two  significant  producers  noted  above. 
Using  estimated  distances  for  each  of 
these  producers,  petitioner  calculated 
both  a  rail  freight  and  truck  freight 
estimate,  and  calculated  normal  values 
("NV")  based  on  each  of  these  estimates. 
Based  on  the  information  provided  by 
petitioner,  we  believe  that  the  use  of 
Polish  transport  rates  represents 
accurate  and  adequate  information 
reasonably  available  to  petitioner  and  is 
acceptable  for  purposes  of  initiation  of 
this  investigation. 

In  order  to  calculate  actual  U.S. 
selling  prices  known  to  petitioner, 
petitioner  relied  on  a  quote  offered  to  an 
imaffiliated  purchaser.  Because  the 
price  was  based  on  a  ex-factory  basis,  no 
adjustments  were  made  for  foreign 
inland  height. 

Petitioner  asserted  that  Russia  is  a 
non-market  economy  country  ("NME") 
to  the  extent  that  sales  or  offers  for  sale 
of  such  or  similar  merchandise  in 
Russia  or  to  third  countries  do  not 
permit  calculation  of  NV  imder  19  CFR 
351.404.  Petitioner,  therefore, 
constructed  NV  based  on  the  factors  of 
production  methodology  pursuant  to 
section  773(c)  of  the  Act.  In  previous 
investigations,  the  Department  has 
determined  that  Russia  is  an  NME.  See, 
e.g..  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Hot- 
Rolled  Flat-Rolled  Carbon-Qaality  Steel 
Products  from  the  Russian  Federation, 
64  FR  38626  (July  19.  1999)  ("Russian 
HR  SteeF').  In  accordance  with  section 
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771(18)(C)(i)  of  the  Act,  a  determination 
of  NME  status  remains  in  effect  imtil 
revoked  by  the  Department.  The 
determination  of  NME  status  for  Russia 
has  not  been  revoked  by  the  Department 
and.  therefore,  remains  in  effect  for 
purposes  of  the  initiation  of  this 
investigation.  Accordingly,  the  NV  of 
the  product  appropriately  is  based  on 
fiEictors  of  production  valued  in  a 
surrogate  market  economy  country  in 
accordance  with  section  773(c)  of  the 
Act.  In  the  course  of  this  investigation, 
all  parties  will  have  the  opportimity  to 
provide  relevant  information  related  to 
the  issues  of  Russia's  NME  status  and 
the  granting  of  separate  rates  to 
individual  exporters.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Ccabidepom  the 
PRC,  59  FR  22585  (May  2, 1994). 

For  the  calculation  of  NV,  petitioner 
based  the  factors  of  production,  as 
defined  by  section  773(c)(3)  of  the  Act 
(raw  materials,  labor,  energy  and  capital 
cost),  for  ammonium  nitrate  on  the 
quantities  of  inputs  used  by  a 
representative  U.S.  producer.  Petitioner 
stated  that  it  was  unable  to  furnish 
information  on  Russian  factors  of 
production.  Thus,  petitioner  has 
assumed,  for  purposes  of  the  petition, 
that  producers  in  Russia  use  the  same 
inputs  in  the  same  quantities  as 
petitioner.  Because  data  regarding  the 
quantities  of  inputs  used  by  Russian 
producers  was  not  reasonably  available 
to  petitioner,  for  purposes  of  this 
initiation  we  have  accepted  petitioner's 
U.S.  (quantities. 

Petitioner  selected  Poland  as  its 
primary  surrogate.  Petitioner  stated  that 
the  per-capita  GNP  of  Poland  differs 
only  slightly  from  that  of  Russia  and, 
thus,  it  maintains  that  Poland  is  the 
most  suitable  surrogate  among  the 
potential  surrogates,  because  it  is  at  a 
comparable  level  of  economic 
development  and  is  a  significant 
producer  of  comparable  merchandise  (in 
accordance  with  section  773(g)(4)  of  the 
Act).  Based  on  the  information  provided 
by  petitioner,  we  believe  that  the 
petition  contains  adequate  and  acciuate 
information  supporting  its  allegation  for 
using  Poland  as  a  surrogate  country  for 
purposes  of  initiation  of  this 
investigation. 

In  accordance  with  section  773(c)(4) 
of  the  Act,  petitioner  valued  factors  of 
production,  where  possible,  on 
reasonably  available,  public  surrogate 
coimtry  data.  Labor  was  valued  using 
the  regression-based  wage  rate  for 
Russia  provided  by  the  Department,  in 
accordance  writh  19  CFR  351.408(c)(3)- 
Electricity  and  natural  gas  were  valued 
using  the  rate  for  Poland  published  in 
a  quarterly  report  of  the  OECD's 


International  Energy  Agency  for  the 
fourth  quarter  of  1998.  Petitioner 
attempted  to  obtain  Polish  import 
values  for  materials  used  in  the 
production  of  ammonium  nitrate,  but 
stated  that  it  could  not  reasonably 
obtain  publicly  available  surrogate 
information  bom  a  comparable 
economy.  Because  petitioner  could  not 
reasonably  identify  this  information  for 
materials  used  in  the  production  of 
ammonium  nitrate  (chemicals, 
stabilizers,  coating  agents  and  catalysts), 
petitioner  relied  on  costs  incurred  by 
the  U.S.  producer  to  value  the  usage 
requirements,  which.represent  only  a 
small  portion  of  total  production  costs. 
For  overhead  (exclusive  of 
depreciation),  depreciation,  general 
expenses,  and  profit,  petitioner  applied 
rates  derived  from  the  1997  public 
annual  report  of  a  Polish  producer  of 
subject  merchandise,  Zaklady  Azotowe 
Kedzierzyn  ("ZAK").  For  purposes  of 
initiation,  we  made  two  minor  revisions 
to  general  expenses.  For  a  further 
discussion  of  this  revision,  see  Initiation 
Checklist,  page  6,  and  Attachment  III, 
dated  August  12, 1999.  Based  on  the 
information  provided  by  petitioner,  we 
believe  that  the  surrogate  values 
represent  information  reasonably 
available  to  petitioner  and  are 
acceptable  for  purposes  of  initiation  of 
this  investigation.  For  a  more  detailed 
discussion  of  home  market  price,  U.S. 
price,  factors  of  production  and  sources 
of  data,  see  Initiation  Checklist,  dated 
August  12, 1999.  Should  the  need  arise 
to  use  as  facts  available  under  section 
776  of  the  Act  any  of  this  information 
in  our  preliminary  or  final 
determinations,  we  may  re-examine  the 
information  and  revise  the  margin 
calculations,  if  appropriate. 

Based  on  comparisons  of  EP  to  NV, 
calculated  in  accordance  with  section 
773(c)  of  the  Act.  the  calculated 
diunping  margins  for  ammonium  nitrate 
from  Russia  range  from  112.08  to  357.09 
percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by 
petitioner,  there  is  reason  to  believe  that 
imports  of  solid  fertilizer  grade 
ammonium  nitrate  from  Russia  are 
being,  or  are  likely  to  be,  sold  at  less 
than  fair  value. 

Critical  Circumstances 

Petitioner  has  alleged  that  critical 
circumstances  exist  with  regard  to 
imports  of  solid  fertilizer  grade 
ammonium  nitrate  from  Russia,  and  has 
supported  its  allegations  with  the 
following  information. 

First,  petitioner  claims  that  there  is  a 
history  of  injurious  dumping  of  the 


subject  merchandise  by  Russian 
producers.  Petitioner  argues  that  the 
Department  considers  the  existence  of 
an  antidumping  duty  order  covering  the 
subject  merchandise  in  another  country 
as  sufficient  evidence  of  a  history  of 
injurious  dumping.  Petitioner  provided 
a  copy  of  a  1995  antidumping  order 
imposed  by  the  European  Union  on 
imports  of  Russian  ammonium  nitrate 
(see  Exhibit  32,  Petition  dated  July  23, 
1999).  Since  this  order  is  still  in  effect, 
petitioner  claims  that  there  is  a  history 
of  injiuious  dumping  by  Russian 
producers  of  the  subject  merchandise. 

Petitioner  also  has  alleged  that 
imports  from  Russia  have  been  massive 
over  a  relatively  short  period.  Alleging 
that  there  was  sufficient  pre-filing 
notice  of  the  antidumping  duty  petition, 
petitioner  contends  that  the  Department 
should  compare  imports  during 
September-December  1998  (base 
period)  to  imports  during  January-April 
1999  (comparison  period)  for  purposes 
of  this  determination,  as  provided  in  19 
CFR.  351.206(h)(2)(i).  Specifically, 
petitioner  supported  this  allegation  with 
copies  of  news  articles  discussing,  the 
likelihood  of  filing  antidumping 
complaints  against  Russian  ammonium 
nitrate  producers.  See  Petition  dated 
July  23, 1999,  Exhibit  37.  According  to 
the  import  statistics  contained  in  the 
petition,  diuing  the  time  periods 
petitioner  has  requested  for  comparison, 
imports  of  ammonium  nitrate  from 
Russia  increased  by  270.35  percent 
(based  on  volimie)  frtim  the  period 
September-December  1998  to  the  period 
January-April  1999. 

In  the  instant  case,  the  increase  in 
imports  was  more  than  fifteen  times  the 
amount  considered  "massive."  Taking 
into  consideration  the  foregoing,  we 
find  that  petitioner  has  alleged  the 
elements  of  critical  circumstances  and 
supported  them  with  information 
reasonably  available  for  piuposes  of 
initiating  a  critical  circumstances 
inquiry.  For  these  reasons,  we  will 
investigate  this  matter  further  and  will 
make  a  preliminary  determination  at  the 
appropriate  time,  in  accordance  with 
section  735(e)(1)  of  the  Act  and 
Department  practice  [see  Policy  Bulletin 
98/4  (63  FR  55364,  October  15, 1998)). 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

Petitioner  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  and 
is  threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  NV.  Petitioner  explained 
that  the  industry's  injured  condition  is 
evident  in  the  declining  trends  in  net 
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operating  profits,  net  sales  volumes,  as 
well  as  domestic  prices  of  ammonium 
nitrate,  fthe  allegations  of  injury  and 
causati(^|i  are  supported  by  relevant 
evidenod  including  U.S.  Customs  import 
data,  lost  sales,  and  pricing  information. 
The  De|)^rtment  assessed  the  allegations 
and  supporting  evidence  regarding 
material  injury  and  causation  and 
determined  that  these  allegations  are 
supported  by  accurate  and  adequate 
evidenoe  and  meet  the  statutory 
requirements  for  initiation  [see 
Attach^pnts  to  Initiation  Checklist.  Re: 
Materiafl  Injury,  August  12, 1999). 

Initiatibli  of  Antidumping  Investigation 

Based  upon  our  examination  of  the 
petition!  P^  ^'^^'^  fertilizer  grade 
ammoni^im  nitrate  and  petitioner's 
resftonsj^s  to  our  supplemental 
questio^ibaire  clariiying  the  petition,  we 
have  foioid  that  the  petition  meets  the 
requireinents  of  section  732  of  the  Act. 
Therefdn,  we  are  initiating  an 
antidurjiping  duty  investigation  to 
determine  whether  imports  of  solid 
fertilizer  grade  ammonium  nitrate  from 
Russia  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  Uliless  this  deadline  is  extended, 
we  willj^nake  our  preliminary 
determ|4etions  no  later  than  140  days 
after  th^  idate  of  this  initiation. 

Distribi^tion  of  Copies  of  the  Petition 

hi  accordance  with  section 
732(b)(3kA)  of  the  Act,  a  copy  of  the 
public  imsion  of  the  petition  has  been 
provideiq  to  the  representatives  of 
Russia.  IWe  will  attempt  to  provide  a 
copy  of  die  public  version  of  the 
petition  to  each  exporter  named  in  the 
petitioii,|as  appropriate. 

Intetiiatitnial  Trade  Commission 
Notificijion 

We  hlilve  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
ofthei^Ct. 

Prelimiitary  Determination  fay  the  ITC 

The  line  will  determine,  by  no  later 
than  September  7, 1999,  whether  there 
is  a  reasonable  indication  that  imports 
of  solid  fertilizer  grade  ammonium 
nitrate  foom  Russia  are  causing  material 
injury,  ^  threatening  to  cause  material 
injiuy,  to  a  U.S.  industry.  A  negative 
rrc  determination  will  result  in  the 
investigation  being  terminated: 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regiilat(|jy  time  limits. 

This  hbtice  is  published  pursuant  to 
section  177  7(i)  of  the  Act. 


Dated:  August  12, 1999. 
Bernard  Carreau, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-21569  Filed  &^18-99;  8:45  am) 

BILUNa  COOE  3610-06-P 


DEPARTMENT  OF  COMMERCE 

Intamationai  Trad*  Administration 

Ovareeas  Trada  Miaaions:  1999  Trada 
Miaaiona  (Octobar  and  Dacambar); 
Privata  Sactor  Parflclpanla 
Racrultmant  and  Salactlon 

agency:  International  Trade 
Administration,  Department  of 

Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  following  overseas  trade  missions  to 
be  held  between  October  and  December 
1999.  For  a  more  complete  description 
of  the  trade  mission,  obtain  a  copy  of 
the  mission  statement  from  the  Project 
Officer  indicated  below.  The 
recruitment  and  selection  of  private 
sector  participants  for  these  missions 
will  be  conducted  according  to  the 
Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  annoimced  by  Secretary 
Daley  on  March  3, 1997. 

Textile  Trade  Mission  to  Mexico, 
Mexico  City  and  Guadalajara,  Mexico, 
October  24-28, 1999.  Recruitment 
closes  September  10, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Dawson,  U.S.  Department  of  Commerce, 
Tel:  202-482-5155  or  Rachael  Alarid, 
U.S.  Department  of  Commerce,  Tel: 
202-482-5154,  Fax:  202-482-2859. 

Textile  Home  Furnishing  Products 
Trade  Mission,  China,  Taiwan,  and 
the  Philippines,  November  29- 
December  7, 1999.  Recruitment  closes 
October  15, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Brill,  U.6.  Department  of 
Commerce,  Tel:  202-482-1856,  Fax: 
202-482-2859;  Reginald  Beckham,  U.S. 
Department  of  Commerce,  Tel:  202- 
482-5478,  Fax:  202-482-1999. 

Dated:  August  13, 1999. 
Tom  Nisbet, 

Director,  Promotion  Planning  and  Support 

Division,  Office  of  Export  Promotion 

Coordination. 

[FR  Doc.  99-21533  Filed  8-18-99;  8:45  am) 

BRUNQ  CODE  aSIO-OR-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatmant  of  Import  Umita  for  Cartahi 
Cotton,  Wool  and  Man-Mada  FIbar 
Textllaa  and  Taxtila  Producto  and  Silk 
Bland  and  Ottier  Vagatabia  FUmt 
Apparel  Produced  or  Manufacturad  in 
Vbe  Ptiillppinaa 

August  12, 1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjtisting 

limits. 

EFFECTIVE  DATE:  August  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
SpeciaUst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commote, 
(202)  482094212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927095850,  or  refer  to  tiie  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482093715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural    : 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  87050,  published  on 
December  4, 1998. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Impiementatioii  of  Textile 
Agreements 

August  12, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasurv,  Washington.  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  30,  1998.  by  the 
Ciiairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man09made  fiber  textiles  and  textile 
products  and  silk  blend  and  other  vegetable 
fiber  apparel,  produced  or  manufactured  in 
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the  Philippines  and  exported  during  the 
twelve-month  period  which  began  on  Jantiaiy 
1, 1999  and  extends  thnmgh  December  31, 
1999. 

ESsctive  on  August  19. 1999,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  imder  the  Uruguay 
Round  Agreement  on  Textiles  and  Gothing: 


■lACategory  659090:  an  HTS  numbers  ex-    Correction 


Category 

AdMted  twelve-month 
knltlA' 

Levels  in  Group  1 

2.212.828  dozen 

36909S1A> 

9,917  Mlograins. 
5.201.529  square  me- 
ters. 

611 

633 

56.384  dozen. 

636 „ 

1.910,481  dozen. 

643 

645/646 

736.831  dozen 

649 

5,714,665  dozen. 

65909H1A3 

1,659,613  kiognims. 
330.211  dozen. 

847 

Group  II 

20009227, 

239.200.611  square 

30000326,332, 

meters  equivalent. 

36eoe01A«,  360. 

362.363, 

3680QO1AS, 

40000414, 

43409438,440, 

442.  444.  448, 

45epL1A«  464, 

468pt1A^ 

60006607, 

61309629,  644, 

65900OlA«,  666, 

66609O1A«, 

6700001  A«.  831. 

83300636. 

B40oeB4o. 

85009858  and 

850pt.1A^\asa 

group. 

MAThe  Imils  have  not  been  ae|usled  to  ac- 
count for  any  Imports  exported  after  December 
31. 1998. 

36909S:   only   HTS   number 


lACategory 
17.10.2006. 


65909H:  only 
6504.00.9015, 
6506.90.6090, 


HTS  numbers 
6504.00.9060, 
6505.90.7090 


«1J 
6307. 

'lACategory 
6502.ra.g030, 
6505.90.5090, 
and  6506.90.8090. 

^lACategory  3S909O:  aH  HTS  numbers  ex- 
cept 6103.42.2025,  6103.49.8034, 
6104.62.1020,  6104.69.8010,  6114.20.0048, 
6114.20.0062,  6203.42.2010,  6203.42.2090, 
6204.62.2010,  6211.32.0010,  6211.32.0025, 
6211.42.0010  (Category  35909C);  and 
6406.99.1550  (Category  359pt). 

"lACategory  369090:  an  HTS  numbers  ex- 
cept 6307.10.2005  (Category  36909S): 
5601.10.1000,  5601.21.0060,  ^1.90.1020, 
5701.90.2020,    5702.10.9020.    5702.39.2010. 

5702.49.1020.    5702.49.1080. 

5702.99.1010,    5702.99.1090, 
and  6406.10.7700  (Category  369pL). 

•lACategory  459pL:  aM  HTS  numbers  ex- 
cept 6405.20.6030.  6405.20.6060. 
6405.20.6060,  6406.99.1505  and 
6406.99.1560. 

'lACategory  469pt:  an  HTS  numbers  ex- 
cept     560li9.0020.      5603.94.1010 
6406.10.9020. 


5702.50.1000. 
5705.00^2020 


cept  6103.23.0055. 

6103.43.2025,    6103.49.2000, 


6103.43.2020, 
6103.49.8038. 
6104.69.1000. 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.33.0017, 

65909C): 
6504.00.9060, 
6505.90.7090, 

65909H); 


6104.63.1020,  6104.63.1030. 
6104.69.8014.  6114.30.3044, 
6203.43.2010,  6203.43.2090, 
6203.49.1090,  6204.63.1510, 
6210.10.9010,  6211.33.0010, 
6211.43.0010  (Category 

6502.00.9030,  6504.00.9015, 
6505.90.5090,  6505.90.6090, 
6505.90.8090  (Category 

6406.99.1510   and    6406.99.1540    (Category 
659pt). 

"lACategory  669090:  all  HTS  numbers  ex- 
cept ^05.32.0010.  6305.32.0020, 
6305.33.0010,  6305.33.0020,  6305.39.0000 
(Category  66900P);  5601.10.2000, 
5601.22.0090,  5607.49.3000,  5607.50.4000 
and  6406.10.9040  (Category  669pt.). 

^oiACategory  670090:  all  HTS  numbers  ex- 
cept 4202.12.8030,  4202.12.8070, 
4202.92.3020,  4202.92.3031,  4202.92.9026 
and  6307.90.9907  (Category  67009L). 

^MACategory  859pt.:  only  HTS  numbers 
6115.19.8040,  6117.10.6020.  6212.10.5030, 
6212.10.9040,  6212.20.0030,  6212.30.0030, 
6212.90.0090,  6214.10.2000  and 

6214.90.0090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Qtairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  99-21478  Filed  8-18-99;  8:45  am] 
aaxMQ  CODE  3sie-on-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

ICPSC  Docket  Ito.  99-C0007] 

Coiwolidatod  Etoctrical  Oislributora, 
bie^  a  OomMUc  Corporation, 
Provlalonal  Accaptanca  of  a 
SatHamant  Agraamant  and  Ordarj 
CorracHon 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice;  Correction. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  published  a  document  in 
the  Federal  Regbter  of  August  12, 1999, 
pages  43990  through  43992,  concerning 
the  provisional  acceptance  of  a 
settlement  agreement  and  order  with 
Consolidated  Electrical  Distributors,  Inc. 
The  Summary  section  of  the  document 
contained  an  erroneous  reference  to  a 
civil  penalty.  Payments  imder  this 
Agreement  are  not  a  civil  penalty.  See 
Paragraph  33  of  the  Agreement. 
FOR  FURTHER  MFORMATION  CONTACT: 
Howard  N.  Tamoff,  Trial  Attorney, 
Office  of  Compliance,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626,  X1382. 


In  the  Federal  Register  issue  of 
August  12, 1999,  64  FR  43990,  in  the 
second  sentence  in  the  Stunmary, 
remove  the  words,  "containing  a  civil 
penalty  of  $1,500,000." 

Dated:  August  13. 1999. 
Sadye  E.  Dunn, 
Secretary. 

[FR  Doc.  99-21474  Filed  8-18-99;  8:45  am] 
BNJJNQ  CODE  SSSS-OI-M 


DEPARTMENT  OF  DEFENSE 

Dafaftaa  Rnanca  and  Accounting 
Sarvica 

Privacy  Act  of  1974;  Syatom  of 


AGENCY:  Defense  Finance  and 
Accounting  Service,  DoD. 

ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Defense  Finance  and 
Accounting  Service  proposes  to  amend 
systems  of  records  notices  in  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended.  The  amendment  consists  oi 
correcting  a  Federal  statute  cite  from  '14 
U.S.C.  1681a(f)'  to  '15  U.S.C.  1681a(f)' 
within  all  of  the  Defense  Finance  and 
Accounting  Service  systems  of  records 
notices. 

DATES:  This  action  will  be  effective 
August  19, 1999. 

ADDRESSES:  Defense  Finance  and 
Accoimting  Service,  1931  Jefferson 
Davis  Highway.  ATTN:  DFAS/CEE. 
Arlington,  VA  22240-5291. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Pauline  Korpanty  at  (703)  607-3832. 
SUPPtfMENTARY  INFORMATK)N:  The 
complete  inventory  of  Defense  Finance 
and  Accoiuiting  Service  record  system 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  have 
been  published  in  the  Federal  Register 
and  is  available  from  the  address  above. 

The  amendment  consists  of  correcting 
a  Federal  statute  cite  from  '14  U.S.C. 
1681a(f)'  to  '15  U.S.C.  1681a(f)'  within 
all  of  the  Defense  Finance  and 
Accounting  Service  systems  of  records 
notices. 

Dated:  August  11, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  99-21236  Filed  8-18-99;  8:45  am] 
BHUNQ  CODE  SOn-IO-T 


DEPARTME 


Annad  Pore 
(AFEB);  Mei 
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-99;  8:45  am] 


DEPARtllMENT  OF  DEFENSE 

Department  of  the  Army 

Armed  Rorcee  Epidemiological  Board 
(AFEB);  Meeting 

AGENCYt  Office  of  The  Suigeon  General. 

DOD.     11 

ACTION:  Notice  of  meeting. 


SUHMArV:  In  accordance  with  section 
10(a)(2)  6f  Public  Law  92-463.  The 
Federal  Advisory  Committee  Act.  this 
announces  the  forthcoming  AFEB 
subcommittee  meeting.  This  Board  will 
meet  from  0730-1600  on  Tuesday. 
Septemt]|ar  14.  and  Wednesday, 
Septemper  15. 1999.  The  purpose  of  the 
meeting  is  to  address  pending  and  new 
Board  itiues.  provide  briefings  for 
Board  njiWbers  on  topics  related  to 
ongoing  pnd  new  Board  issues,  conduct 
subcomaquttee  meetings,  and  conduct  an 
executive  working  session. 

The  meeting  location  will  h«  at  thn 
UniforQied  Services  University  of 
Health  S|:iences  (USUHS),  Bethesda, 
Marylaa^. 

2.  Thi^  meeting  will  be  open  to  the 
public  but  limited  by  space 
acconmiodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
commitjt^. 

FOR  FUf^YHER  INFORMATION  CONTACT:       . 

COL  B^edict  Diniega.  AFEB  Executive 

Secretary,  Armed  Forces 

Epidemdological  Board.  Skyline  Six, 

5109  Leesbiug  Pike.  Room  682,  Falls' 

Chiutii,  Virginia  22041-3258,  (703) 

681-80ip/4. 

SUPPLEIKNTARY  INFORMATION:  None. 

Gregory]).  Showalter, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  $9-21541  Filed  8-18-99;  8:45  am) 

BILLMQ  CODE  371IH»-M 


DEPARtniENT  OF  DEFENSE 

Department  of  the  Army 

PerfomiMKe  RevieMT  Boarda 
Memlierehip 

agency;  Department  of  the  Army,  DoD. 

ACTION:  {Notice. 

H 

SUMMAlW:  Notice  is  given  of  the  names 
of  mempers  of  the  Performance  Review 
Boards  jf6r  the  Department  of  the  Army. 
EFFECTIVE  DATE:  August  12, 1999. 
FOR  FUl^fHER  MFORMATION  CONTACT: 
Marilyij  p.  Ervin,  U.S.  Army  Senior 
Executive  Service  Office,  Assistant 
Secretary  of  the  Army  (Manpower  and 
Reserve  Affairs),  111  Army  Pentagon, 
Washinfifton,  DC  20310-0111. 


SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5.  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  Chief  of  Staff  are: 

1.  Mr.  John  W.  Matthews,  Director. 
U.S.  Army  Records  Management  and 
Declassffication  Agraicy.  Office  of  the 
Deputy  Chief  of  Staff  for  Personnel 
(DCSPER). 

2.  Dr.  Robin  Buckelew.  Director. 
Center  for  Land  Warfare,  Office  of  the 
Assistant  Vice  Chief  of  Staff. 

3.  BG  Robert  Glacel,  Commander,  U.S. 
Army  Test  and  Experimentation 
Command,  U.S.  Army  Operational  Test 
Evaluation  Command  (OPTEC). 

4.  MG  Albert  Madora,  Commander, 
(OPTEC). 

5.  Mr.  Robert  N.  Kittel,  Special 
Assistant  for  Communications  & 
Transportation,  U.S.  Army  Legal 
Services  Agency. 

6.  BG  Michael  Marchand, 
Commander,  U.S.  Army  Legal  Services 
Agency. 

7.  BG  Joseph  R.  Barnes,  Assistant 
Judge  Advocate  General  for  Military 
Law  and  Operations. 

8.  BG  Bruce  M.  Lawlor,  Deputy 
Director,  Operations,  Readiness  and 
Mobilization,  Office  of  the  Deputy  Chief 
of  Staff  for  Operations  and  Plans 
(DCSOPS). 

9.  BG  John  S.  Brown,  Chief  of  Military 
History,  U.S.  Army  Center  of  MiUtary 
History. 

10.  Dr.  Jeffiey  J.  Clarke.  Chief 
Historian,  U.S.  Army  Center  of  Military 
History. 

11.  MG  Mario  F.  Montero,  Jr.. 
Assistant  Deputy  Chief  of  Staff  for 
Logistics. 

12.  Ms.  Donna  Shands,  Acting 
Director  for  Maintenance,  Office  of  the 
Deputy  Chief  of  Staff  for  Logistics 
(DCSLOG). 

13.  Mr.  William  Neal,  Acting  Director 
for  Transportation  and  Troop  Support 
(DCSLOG). 

14.  Ms.  Janet  C.  Menig,  Deputy 
Assistant  Chief  of  Staff  ?or  histallation 
Management,  Office  of  the  Assistant 
Chief  of  Staff  for  Installation 
Management  (ACSIM). 

15.  Mr.  Edgar  B.  Vandiver,  Director, 
Center  for  Army  Analysis  (CAA). 

16.  Mr.  Daniel  J.  Shedlowski, 
Technical  Director,  CAA. 

17.  Ms.  Maureen  Lishcke,  Program 
Manager.  Reserve  Component 


Automation  System,  National  Guard 
Biueau  (NGB). 

18.  Mr.  Warren  Freeman,  Director, 
D.C.  National  Guard. 

The  members  of  the  Performance 
Review  Board  for  the  Army  Acquisition 
Executive  are: 

Army  Acquisition  Executive  Potential 
Board  Members 

1.  Mr.  A.Q.  Oldacre,  Deputy  Program 
Executive  Officer  (PEO),  Air  &  Missile 
Defense. 

2.  Mr.  Edward  Bair,  Deputy  PEO, 
Intelligence  &  Electronic  Warfare. 

3.  Mr.  Paul  Bogosian,  Deputy  PEO, 
Aviation. 

4.  LTG  William  Campbell,  Director  of 
Information  Systems  for  Command, 
Control,  Communications  and 
Computers,  OfTiuu  uf  'dm  Secretary  of  the 
Army. 

5.  MG  John  Mechitsch,  PEO,  GCSS. 

6.  Dr.  Shelba  Proffitt,  Program 
Manager,  National  Missile  Defense. 

7.  Mr.  Stanley  H.  Levine,  Deputy 
Director,  Army  Digitization  Office. 

8.  Mr.  Robert  R.  Lehnes,  Deputy  PEO, 
Communication  Systems. 

9.  Ms.  Vicky  Arinbruster,  Deputy 
PEO,  Tactical  Missiles. 

10.  Mr.  Albert  P.  Puzzuoli,  Deputy 
PEO,  Armored  Systems  Modernization. 

11.  Mr.  James  Bacon,  Program 
Manager  for  Chemical  Demilitarization 
Operations. 

12.  Mr.  T.  Kevin  Carroll,  PEO, 
Standard  Army  Management 
Information  Systems. 

13.  Dr.  James  Edgar,  Director, 
Procurement  PoUcy  &  Acquisition 
Reform,  Office  of  the  Assistant  Secretary 
of  the  Army  (Acquisition,  Logistics  & 
Technology). 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Consolidated  Conunands  are: 

1.  Mr.  Wilham  S.  Rich,  Director, 
National  Ground  Intelligence  Center, 
U.S.  Army  Intelligence  and  Security 
Command  (INSCOM). 

2.  Mr.  David  E.  Wright,  Director, 
Infrastructure,  Logistics  &  Civil 
Emergency  Planning  Division  (NATO). 

3.  Mr.  Mark  J.  Lumer,  Principal 
Assistant  Responsible  for  Contracting, 
U.S.  Army  Space  and  Missile  Defense 
Command  (SMDC). 

4.  Mr.  Laurence  H.  Biu^er,  Director, 
Space  and  Missile  Defense  Battle  Lab 
(SMDC). 

5.  Dr.  Darrell  Collier,  Chief  Scientist, 
(SMDC). 

6.  Mr.  Joseph  H.  Plunkett,  Assistant 
Deputy  Chief  of  Staff  for  Persoimel  & 
Installation  Management,  U.S.  Army 
Forces  Command  (FORSCOM). 

7.  Mr.  Stephen  J.  Koons,  Assistant 
Deputy  Chief  of  Staff  for  Logistics  and 
Readiness  (FORSCOM). 
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8.  MG  Geoffrey  D.  Miller,  Deputy 
Chief  of  Staff  for  Personnel  & 
Installation  Management  (FORSCOM). 

9.  Mr.  William  K.  Lucas,  Deputy  to  the 
Commander.  U.S.  Army  Military  Traffic 
Manamment  Command  (MTMC). 

10.  BG  Daniel  Doherty,  Assistant 
Deputy  Chief  of  Staff  for  Base 
Operations  Support,  U.S.  Army  Training 
and  Doctrine  Command  (TRADOC). 

11.  Mr.  Robert  J.  Jefferis,  Assistant 
Deputy  Chief  of  Staff  for  Resource 
Mtmasement  (TRADOC). 

12.  Mr.  Philip  Sakowitz,  Jr.,  Deputy 
Chief  of  Staff  for  Base  Operations 
Support  (TRADOC). 

13.  Mr.  John  Kohler,  Assistant  Deputy 
Chief  of  Staff  for  Resource  Management, 
U.S.  Aimy,  Europe  (USAREUR). 

14.  Mr.  Walter  W.  Mollis,  Deputy 
Under  Secretary  of  the  Army 
(Operations  Research). 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Materiel  Command  are: 

1.  MG  Larry  G.  Smith,  Conunander, 
U.S.  Army  Security  Assistance 
Command,  U.S.  Army  Materiel 
Command. 

2.  MG  David  Gust.  PEO-Intelligence 
and  Electronic  Warfare. 

3.  BG  John  Geis,  Commanding 
General,  U.S.  Army  Armaments 
Research,  Development  and  Engineering 
Center,  U.S.  Army  Materiel  Command. 

4.  Mr.  Gary  A.  Tull,  Principal  Deputy 
for  Acquisition,  U.S.  Army  Materiel 
Command. 

5.  Mr.  Douglas  R.  Newberry,  Deputy 
to  Commander,  U.S.  Army  Tank- 
automotive  and  Armaments  Conunand, 
U.S.  Army  Materiel  Conunand. 

6.  Mr.  Michael  A.  Parker,  Deputy  to 
Commander,  U.S.  Army  Soldier  and 
Biological  Chemical  Command,  U.S. 
Army  Materiel  Command. 

7.  Ms.  Kathryn  T.  Szymansld,  Chief 
Counsel,  U.S.  Army  Communications- 
Electronics  Command,  U.S.  Army 
Materiel  Command. 

8.  Dr.  Clarence  W.  Kitchens,  Jr., 
Principal  Deputy  for  Technology,  U.S. 
Army  Materiel  Command. 

9.  Ms.  Renata  F.  Price,  ADCS  for  RDA- 
Sdence,  Technology  and  Engineering, 
U.S.  Army  Materiel  Command. 

10.  Dr.  Chine  I.  Chang,  Director,  Army 
Research  Office. 

11.  Mr.  Anthony  A.  I^aPlaca,  Director, 
Logistics  &  Readiness  Center,  U.S.  Army 
Communications-Electronics  Command, 
U.S.  Army  Materiel  Command. 

12.  Mr.  Robert  Doto,  Director, 
Intelligence  and  Information  Warfare 
Directorate,  U.S.  Army 
Communications-Electronics  Command, 
RDE  Center.  U.S.  Army  Materiel 
Command. 

13.  Mr.  Dennis  J,  Tiuner.  Director, 
Center  for  Software  Engineering,  U.S. 


Army  Communications-Electronics 
Conunand  RDE  Center,  U.S.  Army 
Materiel  Command. 

14.  Mr.  James  J.  Barbarello,  Director, 
C2  &  Systems  Integration  Directorate. 
U.S.  Army  Communications-Electronics 
Command  RDE  Center. 

15.  Mr.  Robert  R.  Lehnes,  Deputy 
PEO-Communications  Systems,  Army 
Acquisition  Executive  PEO. 

16.  Mr.  James  L.  Flinn  m.  Executive 
Director,  hitegrated  Materiel 
Management  Center,  U.S.  Army 
Aviation  and  Missile  Command,  U.S. 
Army  Materiel  Command. 

17.  Mr.  Paul  Bogosian,  Deputy  PEO- 
Aviation,  Army  Acquisition  Executive 
PEO. 

18.  Mr.  Barry  J.  Baskett,  Director  of 
Aviation  Engineering,  Aviation  RDE 
Center,  U.S.  Army  Materiel  Command. 

19.  Ms.  Vicky  R.  Armbruster,  Deputy 
PEO-Tactical  Missiles,  Army 
Acquisition  Executive  PEO. 

20.  Dr.  Larry  O.  Daniel,  Director  for 
System  Engineering  and  Production, 
Missile  RDE  Center,  U.S.  Army  Matmiel 
Command. 

21.  Mr.  Robert  J.  Spazzarini,  Chief 
Coimsel,  U.S.  Army  Aviation  and 
Missile  Command,  U.S.  Army  Materiel 
Command. 

22.  Mr.  A.Q.  Oldacre,  Deputy  PEO-Air 
and  Missile  Defense  Army  Acquisition 
Executive  PEO. 

23.  Mr.  Joseph  T.  Lehman.  Deputy 
Director,  Fire  Support  Center,  U.S. 
Army  Tank-automotive  and  Armaments 
Command,  U.S.  Army  Materiel 
Command. 

24.  Mr.  Jimmy  C.  Morgan,  Director, 
Armament  and  Chemical  Acquisition  & 
Logistics  Agency,  U.S.  Army  Materiel 
Command. 

25.  Mr.  Vemula  P.  Rao,  Vice  President 
for  Customer  Engineering,  U.S.  Army 
Tank-automotive  and  Armaments 
Command.  U.S.  Army  Materiel 
Command. 

26.  Mr.  Brian  M.  Simmons,  Technical 
Director,  U.S.  Army  Test  and  Evaluation 
Command,  U.S.  Airny  Materiel 
Command. 

27.  Mr.  David  J.  Shaffer,  Director,  U.S. 
Army  Materiel  Systems  Analysis 
Activity,  U.S.  Aimy  Materiel  Command. 

28.  Dr.  Paul  H.  Dietz,  Chief,  Combat 
Integration  Division,  U.S.  Army  Materiel 
Systems  Analysis  Activity,  U.S.  Army 
Materiel  Command. 

29.  Dr.  Robert  E.  Singleton.  Director, 
Engineering  Sciences  Directorate,  U.S. 
Army  Research  Office. 

30.  Dr.  James  J.  Wade,  Director, 
Survivability,  Lethality  Analysis 


Directorate,  U.S.  Army  Research 

Laboratory. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  99-21540  Filed  8-18-99;  8:45  am] 

BILLING  COOE  3710-0»-i> 

DEPARTMENT  OF  DEFENSE 

Department  of  Army,  Army  Corpa  of 
Engineers 

Notica  of  Infant  to  Prapara  a  Joint 
Envtronmantal  ImfMCt  Stalamant  (EIS) 
and  Environmantal  Impact  Report  (EIR) 
for  the  Propoaad  Rock  Craak-Kaatar 
SkHigh  FkMd  Control  Profact,  Butta 
County,  CA 

agency:  U.S.  Army  Corps  of  Engineers 
(Corps),  DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps),  lead  agency  under 
the  National  Environmental  Policy  Act, 
intends  to  prepare  a  draft  and  finaJ  EIS/ 
EIR  evaluating  the  environmental  effects 
of  flood  control  and  environmental 
restoration  for  the  Rock  Creek-Keefer 
Slough  watershed  in  Butte  Coimty, 
California.  The  Corps  is  working  with 
Butte  Coimty  and  the  Rock  Creek 
Reclamation  District  to  provide  this 
protection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS/EIR  can  be  answered  by  Steve 
Tuggle  at  (916)  557-6638  or  by  mail  at 
U.S.  Army  Corps  of  Engineers,  Planning 
Division,  ATTN:  Steve  Tuggle,  1325  J 
Street,  Sacramento,  California  95814- 
2922. 

SUPPLEMENTARY  INFORMATION: 

1.  Project  Location 

The  project  area  is  located  in  Butte 
County  approximately  90  miles  north  of 
Sacramento.  The  area  of  primary 
interest  includes  portions  of  the  town  of 
Nord  and  agricultural  lands  affected  by 
flooding  from  Rock  Creek  and  Keefer 
Slough.  The  streams  of  interest  in  this 
evaluation  include  portions  of  Rock 
Creek,  Keefer  Slough,  Mud  Creek,  Pine 
Creek,  Kusal  Slou^,  and  the 
Sacramento  River.  The  project  area  is 
also  interconnected  within  the  Big 
Chico  Creek  Ecological  Unit  of  the  Butte 
Basin,  a  tributary  of  the  Sacramento 
River.  This  project  covers  the  area  of 
Rock  Creek  and  Keefer  Slough  between 
Highway  32  and  Vz  mile  above  the 
confluence  of  Rock  Creek  with  the 
Anderson  Branch  of  Rock  Creek,  all 
within  Butte  Coimty. 


measiues  idi 


Signifioafnt  i 


2.  Propelled  Action  and  Alternatives 


The  Corps,  in  cooperation  with  the 
State  of  C^ifomia  (Department  of  Water 
Resourqds)  and  the  local  sponsor  (Butte 
County),  is  conducting  a  feasibility 
investig|a(tion  of  the  flood  control  and 
environtiiental  restoration  measures 
identified  diuing  the  reconnaissance 
phase  ahjd  described  in  the  Rock  Creek- 
Keefer  Slough  Initial  Assessment  dated 
February  1999.  This  feasibility 
investigpttion  proposes  to  develop  and 
evaluate  alternative  flood  control  and 
environmental  restoration  plans  that 
would  elleviate  flooding  for  the  100- 
year  stonn  event  and  enhance  the 
existing  enviroiunent  along  the  Rock 
Creek-Keefer  Slough  system. 

The  feasibility  report  will  address  an 
array  of|  Alternatives  and  resource 
problenis.  Alternatives  analyzed  during 
the  feasibility  investigation  will  be  a 
combination  of  one  or  more  flood 
control  Boad  ecosystem  restoration 
measures  identified  during  the 
reconnaissance  phase;  additional 
measures  maybe  considered.  These 
alternative  measures  include  (1)  setback 
levees  atiid  stream  channel 
improvftnents,  (2)  environmental 
restorat^(m  measures,  (3)  bjrpass  and 
diversidu  structiures,  and  (4)  detention 
storage  bieasiu^s. 

The  g)c^l  of  this  project  is  to  provide 
the  greajtbst  environmental  benefits 
possible  lin  conjxmction  with  the 
proposed  flood  control  project.  Primary 
objectives  include  reducing  flood  risk 
and  proberty  damages,  preserving 
existing  resources,  improving  water 
quality i|  Restoring  wetlands,  increasing 
riparian  bnd  riverine  habitat,  and 
reducing  cobble  and  sediment  transport. 
Signifidaint  issues  to  be  analyzed  in 
depth  in  the  EIS/EIR  include 
appropriate  levels  of  the  flood  damage 
reductloii,  adverse  effects  on  vegetation 
and  wildlife  resources,  special-status 
species,  esthetics,  cultural  resources, 
recTeati|]ki,  and  cumulative  effects  of 
related  projects  in  the  study  area. 

3.  Scopifeg  Process 

"Scoping"  is  a  process  to  identify  the 
actions,!  eltemative,  and  effects  to  be 
evaluated  in  an  environmental 
document.  The  project  study  plan 
provide|9|  for  public  scoping  meeting  and 
comments. 

The  Corps  has  initiated  a  process  of 
involving  Federal,  State,  and  local 
agencies^  and  concerned  individuals. 
After  thia  draft  EIS/EIR  is  prepared,  a  45- 
day  pul^lic  review  period  will  be 
provided  for  individuals  and  agencies  to 
review  and  comment  on  the  EIS/EIR.  All 
interested  parties  should  respond  to  this 
notice  aold  provide  a  current  address  if 


they  wish  to  be  notified  of  the  EIS/EIR 
circulation  and  future  scoping  meeting 
dates.  Public  meetings  will  be  held  to 
receive  verbal  and  written  comments. 
All  comments  will  be  considered  and 
responded  to  in  the  final  EIS/EIR. 

4.  Public  Meetings 

A  public  scoping  meeting  will  be  held 
in  January  2000.  Individuals  are  also 
encouraged  to  submit  written  scoping 
comments  by  December  31, 1999,  to 
http://www.buttecounty.net/ 
publicworks/  or  by  mail  to  U.S  Army 
Corps  of  Engineers,  Planning  Division, 
ATTN:  Steve  Tuggle,  1325  J  Street, 
Sacramento,  California  95814-2922. 

5.  Availability 

The  EIS/EIR  is  scheduled  to  be 
available  for  public  review  and 
comment  in  the  siinmier  of  2000. 

Dated:  August  9, 1999. 
Michael  J.  Walsh. 
COL,  EN,  Commanding. 
[FR  Doc.  99-21542  Filed  8-18-99;  8:45  am] 
BIUJNG  CODE  371 0-EZ-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Proposed  Information 
Collection;  Chief  of  Naval  Education 
and  Training 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  Chief  of  Naval  Education 
and  Training  annoimces  a  proposed 
extension  of  an  approved  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  October  18, 1999. 
ADDRESSES:  Send  written  comments  and 
recommendations  on  the  proposed 
information  collection  to  LT  D.  Brown 
(OTE6/0813),  250  Dallas  Street. 
Pensacola,  FL  32508-5220. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  additional  information  or  to 


obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
contact  LT  D.  Brown  at  (850)  452-4941 
(X319). 

SUPPLEMENTARY  INFORMATION: 

Form  Title  and  OMB  Number: 
Application  Forms  Booklet,  Naval 
Reserve  Officers  Training  Corps 
Scholarship  Program;  OMB  Control 
Number  0703-0026. 

Needs  and  Uses:  This  collection  of 
information  is  used  to  make  a 
determination  of  an  applicant's 
academic  and/or  leadership  potential 
and  ehgibility  for  an  NROTC 
scholarship.  The  information  collected 
is  used  to  select  the  best  qualified 
candidates. 

Affected  Public:  Individuals  or 
households. 

Annua]  Burden  Hours:  56,000. 

Number  of  Respondents:  14,000. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  4 
hours. 

Frequency:  On  occasion. 

(Authority:  44  U.S.C.  Sec.  3506(c)(2)(A)) 

Dated:  August  12, 1999. 
I.L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  99-21551  Filed  8-18-99;  8:45  am] 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Notice  of  Proposed  information 
Collection;  U.S.  Marine  Corps 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Marine  Corps 
aimounces  a  proposed  extension  of  an 
approved  public  information  collection 
and  seeks  public  comment  ou  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  October  18, 1999. 
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ADDRESSES:  Send  written  comments  and 
recommendations  on  the  proposed 
information  collection  to  Marine  Corps 
Recruiting  Command,  (Code  MROR), 
3280  Russell  Road,  Quantico.  VA 
22134-5103. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  additional  information  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
contact  Gunnery  Sergeant  Ricardo 
Hudson  at  (703)  784-9449. 
SUPPLEMENTARY  INFORMATION: 

Form  Titleand OMB Number: 
Personal  Information  Questioimaire; 
OMB  Control  No.  0703-0012. 

Needs  and  Uses:  The  Personal 
hiformation  Questionnaire  is  used  to 
provide  Headquarters,  U.S.  Marine 
Corps  with  a  standardized  method  in 
rating  ofBcer  program  applicants  in  the 
areas  of  character,  leadership,  ability, 
and  suitability  for  a  service  as  a 
commissioned  officer. 

Affected  Public:  hidividuals  or 
households. 

Annual  Burden  Hours:  8,350. 

Number  of  Respondents:  16,700. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  30 
minutes. 

Frequency:  On  occasion. 

(Authority:  44  U.S.C.  Sec.  3506(c)(2)(A)) 

Dated:  August  12,  1999. 
J.L.  Roth, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps.  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

(FRDoc.  99-21552  Filed  &-18-99;  8:45  am) 

BUJNGCOOE  3810-fF-l> 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Redtiction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  20, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFELeOMB.EOP.GOV. 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  conunent  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
woiUd  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siunmary  of  the  coUection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  August  13, 1999. 
William  E.  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Title:  Guidance  to  State  Educational 
Agencies  (SEAs)  Seeking  to  Use  an 
Alternative  Method  to  Distribute  Title  I 
Funds  to  Local  Education  Agencies 
(LEAs)  With  Fewer  Than  20,000  Total 
Residents. 

Frequency:  Guidance  issued  on  as 
needed  basis. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  25. 
Burden  Hours:  200. 

Abstract:  Guidance  for  State 
educational  agencies  seeking  to  use  an 
alternative  method  to  distribute  Title  I 
Basic  and  Concentration  Grants  to  local 
educational  agencies. 

Written  comments  and  requests  for 
copies  of  this  information  collection 
request  should  be  addressed  to  Vivian 
Reese,  Department  of  Education,  400 
Maryland  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC.  20202-4651,  or  should  be 
electronically  mailed  to  the  internet 

address  Vivian Reese@ed.gov,  or 

should  be  faxed  to  202-708-9346. 


For  questions  regarding  biuden  and/ 
or  the  collection  activity  requirements, 
contact  Kathy  Axt  at  703-426-9692. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«00-877- 
8339. 

Office  of  Elementary  and  Secondary 
Education 

Title:  Guidance  to  State  Educational 
Agencies  (SEAs)  on  Procedtues  for 
Adjusting  ED-determined  Tide  I 
Allocations  to  Local  Educational 
Agencies  (LEAs). 

Frequency:  Guidance  issued  on  as 
needed  basis. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  52. 
Burden  Hours:  2,080. 

Abstract:  Guidance  for  State 
educational  agencies  on  procedures  for 
adjusting  ED-determined  Title  I  Basic 
and  Concentration  Grants  allocations  to 
local  educational  agencies  to  account  for 
newly  created  LEAs  and  LEA  boimdary 
changes. 

Written  comments  and  requests  for 
copies  of  this  information  collection 
request  should  be  addressed  to  Vivian 
Reese,  Department  of  Education,  400 
Maryland  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651,  or  should  be 
electronic^y  mailed  to  the  internet 
address  Vivian__Reese@ed.gov,  or 
should  be  faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Kathy  Axt  at  703-426-9692. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877- 
8339. 

(FR  Doc.  99-21502  Filed  8-18-99;  8:45  am] 

BILUNO  CODE  40«Mi1-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.015A  and  B] 

Office  Of  Postsecondary  Education, 
Department  of  Education;  Notice 
invltlns  Applications  for  National 
Resource  Centers  Program  for  Foreign 
Language  and  Area  Studiee  or  Foreign 
Language  and  international  Studies 
and  Foreign  Language  and  Area 
Studies  Feliowrahlps  Program  New 
Awards  for  Fiscal  Year  (FY)  2000 

Purpose  of  Programs:  The  National 
Resource  Centers  (NRC)  Program  makes 
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awards  to  institutions  of  higher 
educati(>n  for  general  assistance  in 
strengthening  nationally  recognized 
centers  bf  excellence  in  foreign  language 
and  are9  or  international  studies.  NRC 
awards!  ^  used  to  support 
undergraduate  centers  or 
compr^tiensive  centers,  which  include 
imdergraduate,  graduate,  and 
professtional  school  components. 

The  Foreign  Language  and  Area 
Studies  Fellowships  (FLAS)  Program 
makes  awards  to  institutions  of  higher 
education  for  fellowship  assistance  to 
meritonous  students  imdergoing 
graduate  training  in  modem  foreign 
languages  and  related  areas  or 
intwnqttonal  studies.  FLAS  awards  are 
used  to  jsupport  academic  year  and 
summit  fellowships. 

Eligible  Applicants:  Institutions  of 
higher  education  and  consortia  of 
institutions  of  higher  education. 

Deadline  for  Transmittal  of 
AppliocUions:  October  18. 1999. 

Deaa^ne  for  Intergovernmental 
fleview.' December  17, 1999. 

Applications  Available:  September  7, 
1999. 

Avail  ible  Funds:  $21,230,000  for  the 
NRC  PlWram;  and  $15,090,000  for  the 
FLAS  Program.  The  estimated  amount 
of  funds  available  for  new  awards  is 
based  tn  the  Administration's  request 
for  FY  ^000.  The  actual  level  of  funding, 
if  any,  lis  contingent  on  final 
congressional  action. 

EstiHiiated  Range  of  Awards: 
$175,obo— $225,000  per  year  for  the 
NRC  Pttjgram.  and  $27.000— $172,800 
per  year  for  the  FLAS  Program. 

Estimated  Average  Size  of  Awards: 
$193,000  for  the  NRC  Program  and 
$116,0|[^  for  the  FLAS  Program. 

Estiinpted  Number  of  Awards:  110 
grants  kinder  the  NRC  Program,  and  130 
grants  under  the  FLAS  Program.  It  is 
anticipated  that  the  130  FLAS  program 
grants  jiyill  yield  600  academic  year 
fellowihips  and  415  siunmer 
fellowlhips. 

Note: r^he  Department  is  not  bound  by  any 
estimatM  in  this  notice. 

ProjfCt  Period:  36  months,  beginning 
Septendber  1,2000. 

Appfhable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  82,  85,  and 
86;  and! (b)  The  regulations  for  these 
programs  as  follows:  34  CFR  parts  655 
and  6516  governing  the  NRC  Program; 
and  34  CFR  parts  655  and  657  governing 
the  FLJiS  Program. 
SUPPt^lilENTARY  INFORMATION: 

FLAS  Subsistence  Allowance  Level 

The  student  subsistence  allowance 
levels  Vfill  be  $11,000  for  an  academic 


year  fellowship  and  $2,400  for  a 
summer  fellowship. 

FLAS  Institutional  Pa3rnient 

An  institutional  payment  in  lieu  of 
tuition  will  be  $10,000  for  an  academic 
year  fellowship  and  $3,600  for  a 
summer  fellowship. 

FLAS  Travel  Payment 

Summer  fellowships  to  be  used  on, 
campuses  other  than  the  student's  home 
institution  may  also  include  travel 
awards  of  $1,000  or  the  actual  cost  of 
travel,  whichever  is  less. 

FLAS  budgets,  therefore,  should 
reflect  $21,000  for  each  academic  year 
fellowship  requested,  $6,000  for  each 
siunmer  fellowship  requested,  and 
simuner  travel  awards,  if  requested. 

Note:  Ttie  amount  of  the  award  will  not 
include  allowances  for  dependents. 

Absolute  Priority 

Under  34  CFR  75.105(c)(3}  and  34 
CFR  656.23(a)(lH2),  and  (4),  the 
Secretary  gives  an  absolute  preference  to 
apphcations  that  meet  the  following 
priority: 

Projects  that  include  teacher  training 
activities  on  the  language,  languages, 
area  studies,  or  general  topic  of  the 
center. 

Page  Limit 

The  application  narrative  is  where 
you,  the  applicant,  address  the  selection 
criteria  reviewers  use  in  evaluating  your 
application.  You  must  limit  the 
narrative  to  35  double-spaced  pages  for 
a  single  institution's  appUcation  or  45 
double-spaced  pages  for  a  consortiiun's 
application  using  the  following 
standards: 

A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides.  You  must  double  space 
{no  more  than  three  lines  per  vertical 
inch)  all  text  in  the  appUcation 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions.  However,  you  may  single 
space  charts,  tables,  figures  or  graphs. 

If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font  or  an  average 
character  density  greater  than  18 
characters  per  inch.  If  you  use  a 
nonproportional  font  or  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch. 

The  page  limit  does  not  apply  to  the 
cover  sheet,  the  abstract,  the  budget 
section,  or  the  appendices. 

If,  to  meet  the  page  limit,  you  use 
print  size,  spacing,  or  margins  smaller 
than  the  standards  in  this  notice,  we 
will  reject  yoiu  application. 


FOR  APPUCATIONS  OR  INFORMATION 
CONTACT:  Cheryl  Gibbs,  Ed  McDermott, 
Karla  Ver  Bryck  Block,  or  Amy  Wilson, 
NRC-FLAS  Team,  U.S.  Department  of 
Education,  International  Education  and 
Graduate  Programs  Service,  400 
Maryland  Avenue,  S.W..  Suite  600 
Portals  Building,  Washington,  D.C. 
20202-5331.  Telephone  (202)  401-9798. 
The  e-mail  address  for  the  NRC-FLAS 
Team  is  OPE_NRC-FLAS@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Relay 
Service  (FRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  one  of  the  contact  persons 
listed  in  the  preceding  paragraph. 
Individuals  with  disabilities  may  obtain 
a  copy  of  the  application  package  in  an 
alternate  format,  also,  by  contacting  that 
person.  However,  the  Department  is  not 
able  to  reproduce  in  an  aJtemate  format 
the  standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news/html 

To  use  the  PDF  you  qiust  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have  any 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC.  area,  at  (202)  512- 
1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  22  U.S.C.  1122. 

Dated:  August  16.  1999. 
Claudiq  R.  Prieto, 
Acting  Assistant  Secretary.  Office  of 
Postsecondary  Education. 
[FR  Doc.  99-21626  Filed  8-18-99:  8:45  ami 
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DEPARTMEirr  OF  EDUCATION 
[CFDA  No.:  84.016A] 

Offic*  of  Poctaacondary  Education, 
Undaiyaduaia;  kilamallonal  Studiaa 
and  Foreign  Language  Program; 
NoUca  Inviting  Appllcatlona  for  New 
Awarda  for  Flacal  Year  (FY)  2000 

Purpose  ofProgrtim:  The 
Undergraduate  faitemational  Studies 
and  Foreign  Language  Program  provides 
grants  to  strengthen  and  improve 
undergraduate  instruction  in 
international  studies  and  foreign 
langu^s  in  the  United  States. 

Eligible  Applicants:  Institutions  of 
higher  education:  combinations  of 
institutions  of  higher  education; 
partnerships  between  nonprofit 
educational  organizations  and 
institutions  of  higher  education;  and 
pubhc  and  private  non-profit  agencies 
and  organizations,  including 
professional  and  scholarly  associations. 

Deadline  for  Tmnsmittal  of 
Applications:  Novemhet  1. 1999. 

Deadline  for  Intergovernmental 
Review:  December  31. 1999. 

Applications  Available:  September  7, 
1999. 

Available  Funds:  $1 ,990,000.  The 
estimated  amount  of  funds  available  for 
new  awards  under  this  competition  is 
based  on  the  Administration's  request 
for  this  program  for  FY  2000.  TTie  actual 
level  of  funding,  if  any,  is  contingent  on 
final  congressional  action. 

Estimated  Range  of  Awards:  $40,000- 
$130,000. 

Estimated  Average  Size  of  Awards: 
$71,071  per  year. 

Estimated  Number  of  Awards:  28. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months  for 
grants  to  single  institutions  of  higher 
education,  and  up  to  36  months  for 
grants  to  combinations  of  institutions  of 
higher  education  and  partnerships. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EE)GAR)  in 
34  CFR  parts  74,  75,  77,  79,  82.  85,  and 
86;  and  (b)  The  regulations  in  34  CFR 
parts  655  and  658. 

SUPPLEMEMTARY  INFOflMATION:  Matching 
requirement:  Under  Title  VI,  Part  A, 
section  604(a)(3)of  the  Higher  Education 
Act  of  1965,  Undergraduate 
International  Studies  and  Foreign 
Language  grantees  must  provide 
matching  funds  in  either  of  the 
following  ways:  (a)  Cash  contributions 
from  the  private  sector  equal  to  one- 
third  of  the  total  project  costs;  or  (b)  a 
combination  of  institutional  and  non- 
institutional  cash  or  in-kind 


contributions  equal  to  one-half  of  the 
total  project  costs.  The  Secretary  may 
waive  or  reduce  the  required  matchiiog 
share  for  institutions  that  are  eligible  to 
receive  assistance  luider  part  A  or  part 
B  of  tide  in  or  under  titie  V  of  the 
Higher  Education  Act  of  1965,  as 
amended. 

Priority 

Under  34  CFR  75.105  {c)(2)(i).  34  CFR 
658.35,  and  section  604(a)(5)  of  titie  VI 
of  the  Higher  Education  Act  of  1965,  as 
amended,  the  Secretary  gives  preference 
to  applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  five  points  to  an  application  that 
meets  this  competitive  priority.  These 
points  are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria: 

Applications  from  institutions  of 
higher  education  or  combinations  of 
institutions  that:  (a)  Require  entering 
students  to  have  successfully  completed 
at  least  two  years  of  secondary  school 
foreign  language  instruction:  (b)  require 
each  graduating  student  to  earn  two 
years  of  postsecondary  credit  in  a 
foreign  language  or  have  demonstrated 
equivalent  competence  in  the  foreign 
language;  or  (c)  in  the  case  of  a  two-year 
degree  granting  institution,  offer  two 
years  of  postsecondary  credit  in  a 
foreign  language. 

FOR  APPUCATIONS  OR  INFORMATION 
CONTACT:  Christine  Corey, 
Undergraduate  International  Studies 
and  Foreign  Language  Program,  U.S. 
Department  of  Education,  International 
Education  and  Graduate  Programs 
Service.  400  Maryland  Avenue,  SW., 
Suite  600  Portals  Building,  Washington, 
DC  20202-5331.  Telephone:  202-401- 
9783.  The  e-mail  address  for  Ms.  Corey 

is  Christine corey@ed.gov.  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Relay  Service  (FRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  doounent  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  Individuals 
with  disabilities  may  obtain  a  copy  of 
the  application  package  in  an  alternate 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
er,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news/html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  fi^e  at  either 
of  the  previous  sites.  If  you  have  any 
^questions about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  D.C.  area,  at  (202)  512- 
1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  hftp://www. access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1124 
Dated:  August  16. 1999. 
Claudio  R.  Prieto, 

Acting  Assistant  Secretary,  Office  of 
Postsecondary  Education. 
[FR  Doc.  99-21627  Filed  8-18-99;  8:45  am] 
BILUNQ  CODE  400IM>1-U 


DEPARTMENT  OF  ENERGY 

Idaho  Operationa  Office;  Notice  of 
Availability  of  Solicitation  for  Awards 
of  Hnanciai  Asslatance 

AGENCY:  Idaho  Operations  Office,  DOE. 
ACTKm:  Notice  of  Availability  of 
Solicitation  Number  DE-PS07- 
99ID13824. 

SUMMARY:  The  U.S.  Departinent  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost- 
shared  research  and  development  of 
technologies  which  will  reduce  energy 
consumption,  reduce  environmental 
impacts  and  enhance  economic 
competitiveness  of  the  domestic 
aluminiun  industry.  The  research  is  to 
address  research  priorities  identified  by 
the  aluminum  industry  in  the 
Aluminum  Industry  Technology 
Roadmap.  This  Roadmap  can  be  found 
in  the  solicitation,  which  is  available  in 
its  full  text  via  the  Internet  at  the 
following  URL  address:  http:// 
www.  id.  doe.gov/doeid/PSD/proc- 
div.html. 

Potential  benefits  of  the  research  must 
be  realized  in  manufacturing  processes, 
not  in  end-use  applications. 
Approximately  $6,500,000  in  combined 
fiscal  year  2000  and  2001  federal  funds 
is  expected  to  be  available  to  totally 
fund  the  first  year  of  selected  research 
efforts.  DOE  anticipates  making  eight  to 
twelve  awards  each  with  a  dvuation  of 
four  years  or  less.  Note:  Additional 
funds  of  up  to  $3,000,000  may  be 
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availab^^  specifically  for  Advanced  Cell 
work  (Fiimary  Aluminum  Production.) 
A  minit^iun  50%  non-federal  cost-share 
is  requlDed  for  research  and 
development  projects.  Multi-partner 
collabovBtions  between  industry, 
imiversity,  and  National  Laboratory 
participants  are  encoiu'aged. 
DATES:  'the  issuance  date  of  Solicitation 
Number  DE-PS07-99ID13824  is  on  or 
about  August  13, 1999.  The  deadline  for 
receipt  i<^f  full  applications  is  November 
4, 19991. 

AOOREsisES:  Applications  should  be 
submitted  to:  Seb  Klein,  Procurement 
ServicQ^  Division,  U.S.  Department  of 
Energyl  Idaho  Operations  Office,  850 
Energy  Drive,  Mail  Stop  1221,  Idaho 
Falls,  Idjaho  83401-1563. 
FOR  FuilTHER  INFORMATION  CONTACT:  Seb 
Klein,  Gontract  Specialist  at* 
kleittsntfS^id.doe.gov,  or  Dallas  Hoffer, 
Contracting  Officer  at 
hofferali9id.doe.gov. 

SUPPtE|lfENTARY  MFORMATION:  The 
Statutory  authority  for  the  program  is 
the  Federal  Non-Nuclear  Energy 
Research  and  Development  Act  of  1974 
(Pub.  Li.  93-577).  The  Catalog  of  Federal 
Domesiic  Assistancff(CFDA)  Niunber 
for  thisj  program  isjn.086. 

Issued jin Idaho F&lson  August  12, 1999.  ° 
R.  I.  Ho^es,  y^ 

Directot,  Procurement  Services  Division. 
(FR  Doc.  99-21526  Filed  8-18-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commifaion 

[Dootoli  Mo.  ER99-754-O0q 

AmercUn  Energy  Company,  L.L.C.; 
NoHeei^  HIing 

August  |l^,  1999. 

Takej  $iotice  that  on  July  23, 1999, 
AmerCwi  Energy  Company,  L.L.C., 
tendered  for  filing  a  change  in  status 
with  rel^pect  to  its  FERC  Electric  Tariff, 
Original  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  ^uch  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington.  DC  20426, 
in  accdijdance  with  Rules  211  and  214 
of  the  Gommission's  Rules  of  Practice 
and  Procediue  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  23, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropiiiate  action  to  be  taken,  but  will 
not  seiMe  to  make  protestants  parties  to 


the  proceedings.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection.  This 

filing  may  also  be  viewed  on  the 

Internet  at  http://www.ferc.fed.us/ 

online/rims.htm  (call  202-208-2222)  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-21487  Filed  8-18-99;  8:45  am) 

BILLING  CODE  6717-I>1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiealon 

[Dodnt  No.  ELOO  84  OOP] 

AmerGen  Energy  Compeny,  LLC; 
Notice  of  Filing 

August  13, 1999. 

Take  notice  that  on  July  23, 1999, 
AmeiGen  Energy  Company,  LLC 
(AmeiGen),  tendered  for  filing  an 
application  requesting  the  Federal 
Energy  Regulatory  Commission  to  waive 
the  open  access  transmission  tariff 
requirements  of  Order  No.  888  and 
Section  35.28  of  the  Commission's 
Regulations,  18  CFR  35.28,  and  the 
OASIS  requirements  of  Order  No.  889. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
in  accordance  with  Riiles  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  23, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  |r., 
Acting  Secretary. 
(FR  Doc.  99-21488  Filed  8-18-99;  8:45  am] 

BILLINa  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO  508  000] 

Cohjntbia  Gas  Tranamiaaion 
Corporation;  Notice  of  Requeat  Under 
Blanket  Authorization 

August  13, 1999. 

Take  notice  that  on  August  6, 1999, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-0146,  filed  in 
Docket  No.  CP99-598-000  a  request 
pursuant  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  National  Gas  Act 
(18  CFR  157.205, 157.216)  and 
Columbia's  blanket  certificate  issued  in 
docket  No.  CP83-76-000  to  abandon 
three  points  of  delivwy  to  Columbia  Gas 
of  Cttiio,  Inc.  (COH)  and  transfer 
ownership  of  0.68  mile  of  4-inch  plastic 
piping  to  COH,  all  located  in  Jefferson 
County,  Ohio.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  aiid  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiu^  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21491  Filed  8-18-99;  8:45  am] 
BaJJNQ  COOC  «717-01-M  . 
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OEPARTIIENT  OF  ENERGY 
Fadaral  Enwgy  ItogiihMory 


[ProlMt  No.  2145-000  WSI 

PubNc  Uimty  DMrtcl  NOw  1  Of  Chatan 
County;  NoUm  of  Public  Utility  OMrict 
Na  1  of  CiMiM  County's  Roquwt  To 
Uoo  AHamaHvo  ProcodurM  In  Filing  a 

August  13, 1999. 

On  July  16. 1999,  the  existing 
licensee.  Public  Utility  District  No.  1  of 
Chelan  County  (Chelan  PUD),  filed  a 
request  to  use  the  Conunission's 
alternative  procedtires  in  submitting  an 
application  for  a  new  license  for  the 
existing  Rocky  Reach  Hydroelectric 
Project  No.  2145.  The  1,236.6-megawatt 
project  is  located  on  the  Columbia 
River,  about  7  miles  upstream  from  the 
Qty  of  Wenatchee,  Washington.  Chelan 
Pin)  has  demonstrated  that  it  has  made 
an  effort  to  contact  resource  agencies, 
Indian  tribes,  nongovernmental 
orjganizations  (NGOs),  and  others 
affected  by  the  proposal,  and  that  a 
consensus  likely  exists  that  the  use  of 
the  alternative  procedures  is  appropriate 
in  this  case.  Chelan  PUD  has  also 
submitted  a  cdhunimications  protocol 
that  was  developed  in  consultation  with 
interested  entities. 

The  purpose  of  this  notice  is  to  invite 
comments  on  Chelan  PUD's  request  to 
use  the  alternative  procedures,  pursuant 
to  Section  4.34(i)  of  the  Commission's 
regulations.*  Additional  notices  seeking 
conunents  on  the  specific  project 
proposal,  interventions  and  pix)tests, 
and  recommended  terms  and  conditions 
will  be  issued  at  a  later  date. 

The  alternative  procedure  being 
requested  here  combines  the  profiling 
consultation  process  with  the 
environmental  review  process,  allowing 
the  applicant  to  complete  and  file  an 
Environmental  Assessment  (EA)  in  lieu 
of  Exhibit  E  of  the  license  application. 
This  differs  from  the  traditional  process, 
in  which  the  applicant  consults  with 
agencies,  Indian  tribes,  and  NGOs 
during  preparation  of  the  application  for 
the  license  and  before  filing  it,  but  the 
Commission  staff  performs  the 
environmental  review  after  the 
application  is  filed.  The  alternative 
procedures  are  intended  to  improve  the 
licensing  process  by  combining  the 
profiling  consultation  and 
environmental  review  processes  into  a 
single  process,  to  facilitate  greater 


participation,  and  to  improve 
communication  and  cooperation  among 
the  participants. 

Altemative  Licensiiig  Proceaa  and 
Rocky  Reach  Schedide 

Chelan  PUD  has  submitted  a  proposed 
schedule  for  the  process  that  leads  to 
the  filing  of  a  new  license  application 
by  June,  2004.  Study  plans  would  be 
developed  this  siunmer  through  the  end 
of  the  year  for  field  work  that  would 
start  in  April,  2000.  National 
Environmental  Policy  Act  scoping 
would  be  conducted  dviring  early  to  mid 
2000.  Field-work  would  be  conducted 
through  summer  2002  (if  needed),  with 
a  draft  application  and  draft  APEA  to  be 
issued  for  comment  in  the  spring  of 
2003. 

Comments 

Interested  parties  have  30  days  from 
the  date  of  tMs  notice  to  file  with  the 
Commission,  any  comments  on  Chelan 
PUD's  proposal  to  use  the  altemative 
procedures  to  file  an  application  for  the 
Rocky  Reach  Hydroelectric  Project. 

Filing  Requirements 

The  comments  must  be  filed  by 
providing  an  original  and  8  copies  as 
required  by  the  Commission's 
regulations  to:  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Secretary,  Dockets — ^Room  lA,  888  First 
Street,  NE,  Washington,  DC  20426. 

All  comment  filings  must  bear  the 
heading  "Comments  on  the  Altemative 
Procediues,"  and  include  the  project 
name  and  niunber  (Rocky  Reach 
Hydroelectric  Project  No.  2145). 

For  further  information  on  this 
process,  please  contact  Vince  Yearick  of 
the  Federal  Energy  Regulatory 
Commission  at  202-219-3073  or  E-mail 
vince.yearick9ferc.fed.us. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21494  Filed  &-18-99;  8:45  am] 
BILLING  CODE  STIT-ai-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Flaguiatory 
Commlsaion 

[Doctet  No.  NJ97-8-005] 

South  Carolina  Public  Sarvica 
Authority;  Notica  of  HIing 

August  13, 1999. 

Take  notice  that  on  July  28, 1999, 
South  Carolina  Public  Service  Authority 


filed  revised  standards  of  conduct  in 
response  to  the  Commission's  July  1, 
1999  Order  on  Standards  of  Conduct  88 
FERC  161,013  (1999). 

Any  person  desiring  to  be  heard  or  to 
protest  the  filings  should  file,  in  each 
particular  proceeding  and  referencing 
the  appropriate  docket  number,  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  August  27, 1999.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  each  proceeding  must  file  a  motion  to 
intervene  in  each  proceeding.  Copies  of 
these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  These  filings  may  also  be 
,  viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/htm  (call  202- 
208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc  99-21489  Filed  8-18-99;  8:45  am] 

BHJJNG  COOE  en7-01-H 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Raguiatory 
Commiaaion 


[ProjMt  No.  2077-016] 

USGan  Naw  England,  Inc.;  Notica 
Eatabliahing  Procaduraa  for 
Raiicanaing  and  a  Daadlina  for 
Submiaaion  of  Hnal  Amandmanta 

August  13. 1999. 

The  license  for  the  Fifteen  Mile  Falls 
Project  No.  2077,  located  on  the 
Connecticut  River  in  Grafton  County, 
New  Hampshire,  and  Caledonia  Coimty, 
Vermont,  will  expire  on  July  31,  2001. 
On  July  29, 1999,  an  application  for  new 
license  was  filed.  The  following  is  an 
approximately  schedule  and  procedures 
that  will  be  followed  in  processing  the 
application: 


Septemt)^r  II 

Septemt)6r  1! 

September  3( 
Sejjtemter  31 


Fadaral  En 
Commlaaio 


'  Order  No.  596.  Ragulations  for  the  Licensing  of 
Hydroelectric  ProjecU,  81  FERC  161.103  (1997). 


^n 
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Date 


Septem^r  10.  1999 

Septem^  15,  1999 

Septe(n|)0r  30, 1999 
Septeml)er  30, 1999 


Action 


Commission  notifies  appticant  that  its  application  has  tseen  accepted  and  specifies  the  need  for  additional  infonna- 

tion  and  due  date. 
Ck>mmission  issues  public  notice  of  the  accepted  application  estatilishing  dates  for  filing  motions  to  intervene  and 

protests. 
Commission's  deadline  for  applicant  for  filing  a  final  amendment,  if  any,  to  its  application. 
Commission  notifies  all  parties  and  agencies  that  the  application  is  ready  for  environmental  analysis. 


Upon  receipt  of  any  additional 
informi^iQn  and  the  information  filed  in 
responi^  to  the  public  notice  of  the 
acceptance  of  the  appUcation,  the 
Coniinlikion  will  evaluate  the 
appUc4llion  in  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should!^  directed  to  William  Guey-Lee 
at  (202)  219-2808,  or  email  at 
willian^igueyleeQfercfed.us. 
Linwoo^  A.  Watson,  Jr.. 
Acting  ^f  crebuy. 

[FR  Doc.  99-21500  Filed  8-18-99;  8:45  am] 
BMJJNO  CeOE  6n7-01-M 


T 


DEPARTMENT  OF  ENERGY 

Fadanil!  Energy  Regutalory 
Commteslon 

[Docini  Mo.  CP99-191-O00I 

Northejrii  Natural  Gas  Company;  Notice 
of  Ava^l^)llity  of  the  Environmental 
Asaaa^fnent  for  the  Propoaed  Elk 
River  li#op  '99  Pro|ect 

August  ;13, 1999. 

The  ^taff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commj^sion)  has  prepared  an 
environmental  assessment  CEA)  on  the 
natural  fees  pipeline  facilities  proposed 
by  Nortfiem  Natural  Gas  Company 
(NorthW)  in  the  above-referenced 
docket.  It  also  addresses  alternative 
routes  for  the  proposed  pipeline. 

The  EJA  was  prepared  to  satisfy  the 
requirejitients  of  the  National 
Enviro^ental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project^  |with  appropriate  mitigating 
measui^s,  woidd  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  himian  environment.  The 
EA  concludes  there  is  an 
enviro^entally  preferable  alternative 
and  reduests  comments  about  it. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
constr^^on  and  operation  of  about  15 
miles  of  16-inch-diameter  pipeline  loop 
and  appurtenances  in  Anoka  and 
Sherbitoe  Counties,  N4iimesota. 

The  purpose  of  the  proposed  facilities 
would  le  to  provide  about  23,873 


miUion  British  thermal  units  per  day  of 
natural  gas  to  meet  increased  market 
demand  served  by  Northern's  Elk  River 
Branchiine.  Minnegasco,  a  Division  of 
NorAm  Energy  Corporation  and 
Northern  States  Power  Company — 
Minnesota  have  contracted  with 
Northern  for  this  incremental  service. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  niunber  of 
copies  of  the  EA  are  available  for 
distribution  and  pubUc  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street  NE,  Room  2A, 
Washington.  DC  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  landowners  crossed  by 
the  proposed  route  or  the  alternatives, 
interested  individuals,  newspapers,  and 
parties  to  this  proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE,  Room 
lA.  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
112; 

•  Reference  Docket  No.  CP99-191- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  E)C  on 
or  before  September  13, 1999. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  piu^uant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 


should  be  waived  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088  or  on 
the  FERC  Internet  website 
(www.ferc.ied.usj  using  die  "RIMS" 
link  to  information  in  this  docket 
number.  Click  on  the  "RIMS"  link, 
select  "Docket  #"  from  the  RIMS  Menu, 
and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "OPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  Prom  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
OPS  helpline  can  be  reached  at  (202) 
208-2474. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-21490  Filed  8-18-99;  8:45  am) 

BNJJNQ  COOE  e717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[ProJMt  No.  11574-000;  t^onrwctieulf 

Clty  Of  Norwich,  Department  of  Public 
Utilltiea 

Notice  of  AvailabWty  of  Final 
Environmental  Aaaeeamant 

August  13, 1999. 

In  accordance  with  the  National     %^ 
Environmental  Policy  Act  of  1969  and^^ 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  minor  license 
for  the  Occum  Hydroelectric  Project, 
located  on  the  Shetucket  River  in  New 
Loudon  Coimty,  Connecticut,  and  has 
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prepared  a  Final  Environmental 
Assessment  (FEA)  for  the  project. 

Copies  of  the  FEA  are  availably  in  the 
Public  Reference  Branch,  Room  2-A,  of 
the  Commission's  offices  at  888  First 
Street,  NE.  Washington,  DC  20426.  For 
further  information,  contact  Ed  Lee  at 
(202)  219-2809. 
Liowood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21497  Filed  8-18-99;  8:45  am] 
aUJNQ  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Fadwal  Energy  Regulatory 
CofmnlMion 

[DochM  No.  CP9»-684-000| 

Kodt  Qtewy  Pipeline  Company; 
Notice  of  Intent  to  Prepare  en 
Environmental  Aaeaeement  tor  ttie 
Propoead  Index  301-08L2  Prlchard 
Loojp  Projact  and  Raqueat  For 
Commenta  On  Environmental  laeuee 

August  13.  1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  of  about  3.9  miles  of 
24-inch-diameter  mainline  loop, 
proposed  in  the  Index  301-08L2 
Prichard  Loop  Project.*  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 


'  Koch's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 

^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  S88  First  Street, 
N.E..  Washington.  D.C.  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


Summary  of  the  Proposed  Project 

The  Prichard  Loop  Project  would  be 
located  entirely  within  the  Prichard, 
Alabama  city  limits.  Koch  Gateway 
Pipeline  Company  (Koch)  seeks 
authority  to: 

•  Construct  about  3.9  miles  of  24- 
inch-diameter  pipeline  requiring  about 
31  acres  of  land; 

•  Use,  as  temporary  workspace,  about 
12.4  acres  of  land; 

•  Construct  a  horizontal  directional 
drill  crossing  of  Chickasaw  Creek; 

•  Use  about  16  existing  access  roads; 
and 

•  At  Whistler's  Junction,  replace  the 
existing  orifice  meter  with  a  20-inch 
tiltrasonic  meter  and  install  bypass  and 
pigging  facilities. 

The  location  of  the  project  facilities  is 
shown  in  appendix  2.  the  proposed  loop 
starts  at  Whistler's  Junction  (Station  No. 
11+95  on  the  Index  301-O8L  pipeline) 
and  ties  back  into  the  mainline  at 
Station  No.  204+53,  southwest  of  the 
Interstate  65  interchange  with  State 
Route  158.  If  you  are  interested  in 
obtaining  procedural  information, 
please  write  to  the  Secretary  of  the 
Commission. 

Land  Requirements  for  Construction 

About  ninety-four  percent  of  the 
proposed  route  of  the  Prichard  Loop 
would  occur  within  or  adjacent  to 
existing  permanent  rights-of-way  of 
either  Koch  or  the  Alabama  Power 
Company.  Construction  of  the  proposed 
facilities  would  require  about  43.4  acres 
of  land,  including  14.2  acres  of  new 
permanent  right-of-way.  About  3.6  acres 
of  existing  pipeline  and  powerline 
rights-of-way  would  be  used.  The 
remaining  25.6  acres  would  be 
temporary  construction  areas  (e.g., 
workspaces  or  construction  right-of- 
way).  All  temporary  construction  areas 
would  be  allowed  to  revert  to  their 
former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  bom.  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 


preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encoiuage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resoiut:es,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Land  use. 

•  Cultural  resources. 

•  Public  safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  the  Commission's  official  service  list 
for  this  proceeding.  A  comment  period 
will  be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  oD  page  4  of  this  notice. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  some 
issues  that  we  think  deserve  attention 
based  oh  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Koch.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Four  residences  are  located  within 
50  feet  of  the  proposed  construction 
right-of-way. 

•  The  federally  threatened  gopher 
tortoise  has  been  identified  in  the 
project  area. 

•  Construction  would  include 
clearing  1.6  acres  of  forested  wetlands. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
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concerns  wiLCbe  addressed  in  the  EA 
and  co:  i  sidered  by  the  Commission.  You 
shoidd  focus  on  the  potential 
enviroitunental  effects  of  the  proposal," 
altema^ves  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  0*  lessen  environmental  impact. 
The  mote  specific  your  comments,  the 
more  ukjeful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  I  wat  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  yoiu"  letter  to: 
David  fi  Boergers,  Secretary,  Federal 
Energy!  tlegulatory  Commission,  888 
First  SI.L  NE,  Room  lA,  Washington.  DC 
20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 

d  Compliance  Branch,  PR- 

rence  Docket  No.  CP99-584- 


\l  your  comments  so  that  they 
will  be,  received  in  Washington,  DC  on 
or  before  September  n,  1999. 

Becomilig  an  Intervenor 

In  aq^tion  to  involvement  in  the  EA 
scoping!  process,  you  may  want  to 
become  an  officii  party  to  the 
proceeding  known  as  an  "intervenor". 
Iniervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervej^ors  have  the  right  to  receive 
copies  of  case-related  Commission 
dociunents  and  filings  by  other 
interveji^ors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Sectetary  of  the  Commission'and 
must  s^bd  a  copy  of  its  filings  to  all 
other  piarties  on  the  Commission's 
servicel  list  for  this  proceeding.  If  you 
want  to  heconie  an  intervenor  you  must 
file  a  n^otion  to  intervene  according  to 
Rule  2  j  1  of  the  Commission's  Rules  of 
Practicl^and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
intervejiiors  have  the  right  to  seek 
reheariUg  of  the  Commission's  decision. 

You  clo  not  need  intervenor  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  tne  proposed  project  is  available 
from  Ku.  Paul  McKee  of  the 
Commj^ion's  Office  of  External  Affairs 
at  (2021  20A-1088  or  on  the  FERC 
w^site  (www.ferc.fed.us)  using  the 
"RIMSf'  link  to  information  in  this 
docket  aumber.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assista^ibe  with  access  to  RIMS,  the 
RIMS  hkpline  can  be  reached  at  (202) 
208-2222. 

Suniiarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  lldxts  of  formal  documents  issued 
by  the  [  ommission,  such  as  orders. 


notices,  and  rulemakings.  From  the 

FERC  Internet  website,  click  on  the 

"CIPS"  link,  select  "Docket  #"  from  the 

CIPS  menu,  and  follow  the  instructions. 

For  assistance  with  access  to  CIPS.  the 

CIPS  helpline  can  be  reached  at  (202) 

208-2474. 

Linwood  A.  Watsim,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-21492  Filed  8-18-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

Notice  of  an  Amendment  of  Ucenae 
And  Soliciting  Commenta,  Motkxia  to 
Intervene,  and  Protaata 

August  13, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type.-'Amendment  of 
License. 

b.  Project  No. :  184-060. 

c.  Date  Filed:  July  19, 1999. 

d.  Applicant:  El  Dorado  Irrigation 
District  (EID)  and  Pacific  Gas  &  Electric 
Company  (PG&E). 

e.  Name  of  Project:  El  Dorado 
Hydroelectric  Project. 

f.  Location:  On  the  South  Fork 
American  River  and  its  tributaries,  in  El 
Dorado.  Alpine,  and  Amador  Coimties, 
California.  A  large  part  of  the  project  is 
located  on  more  than  2,200  acres  of 
federal  land  within  the  Eldorado 
National  Forest. 

g.  Filed  Pursuant  to:  18  CFR  4.200. 
h.  Applicant  Contact:  Mr.  William  T. 

Hetland,  El  Dorado  Irrigation  District. 
2890  Mosquito  Rd.  Placerville.  CA 
95667.  (530)  622-4513.  and  Annette 
Fargalia.  Esq.,  Pacific  Gas  &  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  CA  94120,  (415)  973-7145. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Mohamad  Fayyad  at 
mohamad.fayyad@ferc.fed.us  or  200- 
219-2665. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  September  20, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington  DC  20426. 

Please  include  the  project  number 
(184-060)  on  any  comments  or  motions 
filed. 

k.  Description  of  Filing:  EID  proposes 
to  reconstruct  the  El  Dorado  Diversion 
Dam  and  to  construct  a  1.8-mile-long 


bjrpass  timnel  to  replace  a  damaged 
portion  of  the  existing  El  Dorado  Canal. 
Both  the  diversion  dam  and  the  canal 
were  severely  damaged  by  storm  runoff 
and  land  slides,  which  occurred  during 
January  1997.  Reconstruction  of  the  dam 
would  involve  a  headwall,  replacement 
of  a  fish  ladder,  and  an  intake  facility 
with  a  fish  screen  that  woidd  be 
reconstructed  on  the  north  side  instead 
of  the  south  side  of  the  channel.  The 
1.8-mile-long  bypass  tunnel  would 
replace  about  2.3  miles  of  damaged 
wood  and  concrete  portions  of  the 
canal.  EID  proposes  to  remove  the 
damaged  portions  of  the  canal  and  to 
stabilize  the  portions  that  woidd  remain 
unused  following  construction  of  the 
bypass  tunnel. 

1.  Location  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A.  Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm.  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  "h" 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  {md 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
fling  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
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20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiUar  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21493  Filed  8-18-99;  8:45  am] 
BHJJNQ  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Nodes  of  Amsndment  of  License  and 
Solicittng  Comments,  Motions  To 
Intsrvsne,  snd  Protests 

August  13. 1999. 

Take  notice  that  the  following  two 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Application  Type:  Non-Project  Use 
of  Lands  and  Waters. 

b.  Project  No.:  1494-189, 1494-190, 
1494-191,  and  1494-193. 

c.  Date  F//ed;  July  16,  August  3, 1999 
(1494-193). 

d.  Applicant:  Grand  River  Dam 
Authority. 

e.  Name  of  Project:  Pensacola. 

f.  Location:  The  Pensacola  Project  is 
located  on  the  Grand  (Neosho)  River  in 
Craig,  Delaware,  Mayes,  and  Ottawa 
Counties,  Oklahoma.  This  project  does 
not  utilize  Federal  or  Tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mary  E.  Von 
Drehle,  Grand  River  Dam  Authority  P.O. 
Box  409,  Vinita,  OK  74301  (918)  256- 
5545. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jon 
Cofrancesco  at 

Jon.Cofrancesco@ferc.fed.us  or 
telephone  202-21^-0079. 

j.  Deadline  for  filing  comments  and  Or 
motions:  September  20, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  Mail  Code: 
DLC,  HL-ll.l,  888  First  Street.  NE. 
Washington,  DC  20426. 

Please  include  the  project  number 
(1494-189, 1494-190.  1494-191.  or 


1494-193  on  any  comments  or  motions 
filed. 

k.  Description  of  Project:  1494-189 
Grand  River  Dam  Authority,  licensee  for 
the  Pensacola  Project,  requests 
Commission  authori^tion  to  issue  a 
permit  to  Charles  King,  d/b/a  Belle  View 
Resort,  to  add  one  dock  {32'x90') 
containing  6  boat  slips  to  an  existing 
commercial  facility,  containing  two 
docks  with  a  total  of  7  boat  slips.  The 
facility  is  located  in  Drowning  Creek 

1494-190    Grand  River  Dam 
Authority  requests  Commission 
authorization  to  issue  a  permit  to  James 
Baker,  d/b/a  Wolfs  Landing,  to  add  one 
dock  (36' X 191')  containing  13  boat  slips 
to  an  existing  commercial  facility 
containing  one  dock  with  12  boat  slips, 
a  swim  dock,  and  two  boat  ramps.  The 
facility  is  located  in  the  upper  end  of 
Duck  Creek. 

1494-191    Grand  River  Dam 
Authority  requests  Commission 
authorization  to  issue  a  permit  to  Mack 
Magruder,  d/b/a  Hi-Lift  Marina,  to 
enlarge  an  existing  commercial  facility 
currently  containing  3  primary  docks 
with  a  total  of  31  boat  slips  and  one  boat 
ramp.  Mr.  Magruder  proposes  to  add  8 
boat  slips  to  an  existing  7  boat  slips  and 
add  one  dock  (76' x  34')  containing  6 
boat  slips.  The  proposed  additions 
woidd  bring  the  total  number  of  boat 
slips  to  45.  The  facility  is  located  in 
Drowning  Creek. 

1494-193    Grand  River  Dam 
Authority  requests  Commission 
authorization  to  issue  a  permit  to  Grand 
Lake  Towne  to  add  10  boat  slips  and  6 
personal  watercraft  slips  to  an  existing 
commercial  facility  with  two  docks.  "Hie 
facility  is  located  in  Ketchum  Cove. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  shotild 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procediue,  18  CFR  385.219,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tiUe 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-namied 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  desired  application.  A 
copy  of  the  application  may  be  obtained 
by  agencies  directly  from  the  Applicant. 
If  an  agency  does  not  file  comments 
within  the  time  specified  for  filing 
comments,  it  will  be  presumed  to  have 
no  comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  Uie 
Applicant's  representative. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 

[FR  Doc.  99-21495  Filed  8-18-99;  8:45  am] 
WLUNG  COOE  67l^1-H 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

Notice  of  Surrender  of  License  and 
Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

August  13, 1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Surrender  of 
License. 

b.  Project  No.:  2709-015. 

c.  Date  Filed:  July  16.  1999. 

d.  Applicant:  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company. 

e.  Name  of  Project:  Davis  Pumped 
Storage  Project. 

f.  Location:  The  project  was  proposed 
to  be  located  on  the  Blackwater  River 


and  ^d  Creek  in  Tucker  County,  West 
Virgi^a,  and  would  have  occupied 
federal  lands  within  the  Monongahela 
NatiO^ial  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  ijb  U.S.C.  791(a)-825(r). 

h.  applicant  Contact:  Mr.  Thomas  K. 
Henddrson,  Allegheny  Energy,  Inc., 
10435;  Downsville  Pike,  Hagerstown. 
MD  31740-1766,  (301)  665-2703  and 
Mr.  Stianley  W.  Legro,  Vemer,  Liipfert, 
Bemhard,  McPherson  and  Hand, 
Chartered,  901  15th  Street,  NW.,  Suite 
700,  Washington,  DC  20005-2301,  (202) 

boo. 

\RC  Contact:  Any  questions  on 
this  lotice  should  be  addressed  to  James 
Hunt^  at  (202)  219-2839,  or  e-mail 
address:  iames.himter@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motidfis:  September  20, 1999. 

All  documents  (original  and  eight 
copie(sj)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  Mail  Code  HL- 
11.1,  B88  First  Street,  NE.,  Washington, 
DC  2(^26. 

Please  include  the  project  number  (P- 
2709-<)15)  on  any  comments  or  motions 
filed.1 

k.  Inscription  of  Project:  The 
uncoi^(tructed  project  would  have 
consisted  of:  (1)  a  600-acre  upper 
reservttir  inundating  the  headwaters  of 
Red  CJijeek.  formed  by  two  rock-filled 
dams  on  the  crest  of  Cabin  Mountain; 
(2)  an  intake  channel  and  a  1,325-foot- 
long  tunnel  through  Cabin  Moimtain;  (3) 
a  1,3510-foot-long,  27-foot-diameter  steel 
penstpck;  (4)  two  1,670-foot-long,  19- 
foot-dkameter  steel  penstocks;  (5)  four 
520-fo(>t-long,  13.5-foot-diameter  steel 
pensto|:ks;  (6)  a  powerhouse  containing 
four  250,000-kilowatt  pump-turbine 
generating  imits;  (7)  a  500-foot-long 
tailrac  4  chaimel;  (8)  a  7,000-acre  lower 
reservoir  formed  by  a  rock-fill  dam 
across  the  Blackwater  River;  and  (9) 
appurtenant  facilities. 

Thej  licensees  request  to  surrender  the 
licens^  because  they  have  not  realized 
any  economic  benefit  from  the  license. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspeolQon  and  reproduction  at  the 
Comnliission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  room 
2A,  Wtehington,  DC  20426,  or  by  calling 
(202)  i08-137l.  The  application  may  be 
viewed  on  the  web  at  http// 
www.fi^rc.fed.us/online/rims.htm  (call 
(202)  ^^8-2222  for  assistance).  A  copy 
is  alsoi  Available  for  inspection  and 
reproduction  at  the  addresses  in  item  h 
above.!  \ 

m.  Iplividuals  desiring  to  be  included 
on  the  (pommission's  mailing  list  should 
so  ind  (tate  by  writing  to  the  Secretary 
of  the  Qommission. 


Comments,  Protests,  or  Motions  to 
Invervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  ftx)m  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  99-21496  Filed  8-18-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPAFTTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
niing  Witt)  ttie  Commission  and 
Soliciting  Additional  Study  Requests 

August  13,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  Application:  New  Major 
License. 

b.  Project  No. :  2589-024. 

c.  Date  Filed:  July  29, 1999. 

d.  Applicant:  Marquette  Board  ot 
Light  and  Power. 

e.  Name  of  Project:  Marquette 
Hydroelectric  Project. 

f.  Location:  On  the  Dead  River  near 
the  city  of  Marquette,  Marquette  County, 
Michigan.  The  project  does  not  use 
federal  lands. 

g.  Filed  Pui^uant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825rr). 

h.  Applicant  Contact:  Mr.  David  E. 
Hickey,  Marquette  Board  of  Light  and 
Power,  2200  Wright  Street.  Marquette, 
MI  49855,  (906)  228-0322. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Lee 
Emery.  E-mail  address 
lee.emery@ferc.fed. us,  or  telephone 
202-219-2779. 

j.  Deadline  for  filing  additional  study 
requests:  September  27, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  Ae  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  two 
existing  facilities:  The  Marquette 
Development  No.  2  includes  (1) 
Forestville  Reservoir  with  a  surface  area 
of  110  acres  and  a  storage  volume  of 
2.900  acre-feet,  impounded  by  (2)  a  202-  " 
foot-long,  62-foot  high,  concrete-capped 
Cyclopean  masonry  dam  with  crest 
elevation  771.0  feet  NGVD,  which  acts 
as  a  spillway  under  extremely  high 
flows,  with  (a)  a  197-foot-long  concrete 
retaining  wall,  (b)  a  75-foot-long  training 
wall,  and  (c)  a  33-foot-wide  intake 
structiu«,  with  inclined  trashracks, 
which  discharges  into  (3)  a  90-inch- 
diameter,  wood-stave  penstock,  about 
4,200  feet  long,  which  conveys  the 
water  to  (4)  a  concrete  surge  tank.  From 
the  surge  tank,  the  water  is  carried  by 
(5)  two  440-foot-long.  78-inch-dlameter 
steel  penstocks  to  (6)  Powerhouse  No.  2, 
which  is  a  40-foot  by  96-foot  reinforced 
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concrete  and  brick  structure  containing 
(7)  two,  two-phase,  60-cycle  horizontal 
turbine-generator  sets  with  a  combined 
generating  capacity  of  3,200  kilowatts, 
which  transmit  power  to  the  12,500  kV 
power  distribution  system. 

The  Marquette  Development  No.  3 
includes  (8)  Tourist  Park  Reservoir  with 
a  surface  area  of  100  acres  and  a  storage 
volume  of  875  acre-feet,  impounded  by 
(9)  a  dam  composed  of  (a)  a  37-foot-long 
left  spillway  dike  with  a  crest  elevation 
of  642.84  feet  NGVD,  (b)  an  80-foot  long, 
21-foot  high,  uncontrolled  concrete 
ogee-shaped  overflow  spillway,  with  a 
crest  elevation  of  638.84  feet  NGVD,  (c) 
a  gated  spillway  with  two  electric-hoist- 
opwated.  10-foot-high  by  10-foot- wide 
Taintor  gates  with  a  crest  elevation  of 
629.84  feet  NGVD.  (d)  a  758-fbot-long 
right  dike,  with  a  reinforced  concrete 
core  wall  with  a  crest  elevation  of 
642.84  feet  NGVD,  and  (e)  a  reinforced 
concrete  intake  structure  with  inclined 
trash  racks,  located  123  feet  from  the 
right  end  of  the  right  dike,  and  having 
a  single  20-foot- wide  by  17-foot  high 
bay.  This  bay  controls  water  floMong 
into  (10)  an  8-foot-diameter,  150-foot 
long  steel  penstock,  supported  on  nine 
reinibrced-concrete  pedestals  spaced  16 
feet  apart,  which  carries  water  to  (11) 
Poweriiouse  No.  3,  which  is  a  28-foot  by 
40-foot  reinforced  concrete  and  brick 
structure  containing  (12)  one  two-phase, 
60-cycle  vertical  turbine-generator  set, 
which  transmits  power  to  the  12,500  kV 
power  distribution  system. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.fefc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance.  A  copy  is 
also  available  for  insi>ection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  With  this  notice,  we  are  initiating 
constiltation  with  the  State  Historic 
Preservation  Officer  as  required  by 
§  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Coimcil  on  Historic  Preservation,  36 
CFR  at  §800.4. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-21498  Filed  8-18-99;  8:45  am] 
BIUMQ  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Notice  of  Non-Pro|ect  Uae  df  Profect 
Lancia  and  Watera  and  Soliciting 
Commanta,  Motlona  To  Intervene,  and 
Protaata 

August  13, 1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  I*roject  Lands  and  Waters. 

b.  Project  No.:  2232-394. 

c  Date  Filed:  June  10, 1999. 

d.  Applicant:  Duke  Energy 
Corporation. 

e.  Name  of  Project:  Catawba- Wateree 
Hydroelectric  Project. 

f.  Location:  On  Lake  Hickory  in  the 
Mountain  Creek  Township,  in  Caldwell 
County,  North  Carolina.  TTie  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Energy  Corporation  P.O. 
Box  1006  (EC12Y),  Charlotte.  NC 
28201-1006  (704) 382-5778. 

i.  FERC  Ck>ntact:  Any  questions  on 
this  notice  should  be  addressed  to  Brian 
Romanek  at  (202)  219-3076,  or  e-mail 
address:  brian.romanekdferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  September  20, 1999. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  Mail  Code: 
DLC,  HL-11.1,  888  First  Street,  N.E.. 
Washington,  DC  20426. 

Please  include  the  project  number 
(2232-394)  on  any  comments  or 
motions  filed. 

k.  Description  of  Proposal:  Duke 
Energy  Corporation  proposes  to  amend 
an  existing  lease  with  the  321  Marina  by 
increasing  the  parcel  size  of  leased 
project  land  from  1.1  to  1.448  acres  to 
accommodate  re-construction  of  existing 
boat  slips  and  the  construction  of  some 
additional  boat  slips.  The  321  marina 
proposes  to  remove  and  rebuild  six 
existing  cluster  piers  now  containing  36 
slips  and  extend  five  of  the  piers  to 
accommodate  38  additional  slips, 
totaling  74  slips.  No  dredging  is 
proposed. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington.  D.C.  20426.  or  by 


calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regiilatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — ^Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  99-21499  Filed  8-18-99;  8:45  am) 
BUMQ  CODE  enr-oi-H 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRLJi424-«] 

Natkihal  Environmental  Justice 
Advittory  Council  Sul>conimittee  on 
HaalMb  and  Research  Notification  of 
Meet^ftg  and  Public  Comment  Period; 
Opei)  {Meetings 

Puj-i  luant  to  the  Federal  Advisory 
Con4iittee  Act  (FACA),  Public  Law  92- 
463,  We  now  give  notice  that  the 
National  Environmental  Justice 
Advifebry  Council  (^4EJAC) 
Subci)knniittee  on  Health  and  Research 
will  Weet  on  the  dates  and  times 
described  below.  All  times  noted  are 
Central  Standard  Time.  All  meetings  are 
openltp  the  public.  Due  to  limited  space, 
seatiig  at  the  NEJAC  meeting  will  be  on 
a  firsj-come  basis.  Documents  that  are 
the  sikbject  of  NEJAC  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  NBJAC.  The  NEJAC  Subcommittee 
meetings  will  take  place  at  the  Hyatt  on 
Printi^'s  Row.  500  S.  Dearborn  St.  (312) 
986-1234,  Chicago,  IL.  The  meeting 
dates  4re  as  follows:  September  13, 1999 
through  September  15. 1999. 

Registration  for  the  meeting  will  begin 
on  Mobday.  September  13, 1999  at  5 
p.m.  A  public  comment  period  to 
addre|s|s  community  environmental 
health^and  health  assessments  is 
scheduled  for  Monday,  September  13, 
1999  from  6  p.m.  to  9  p.m.  The 
Subcqmmittee  will  convene  Tuesday, 
Septetnber  14, 1999  from  9  a.m.  to  5 
p.m.,  Bbd  on  Wednesday,  September  15, 

1999  from  8:30  a.m.  to  4  p.m.  Business 
will  include  discussion  of  community 
assessment  protocols,  the  Commimity 
Environmental  Assessment  Decision 
Tree  ptoject,  and  the  agenda  for  the  May 

2000  NEJAC  meeting. 

Any  piember  of  the  public  wishing 
additional  information  on  the 
subcoqunittee  meetings  should  contact 
the  Designated  Federal  Official  at  the 
telephone  number  listed  below. 
Mr.  CW  Wen— 202/260-4109 
Mr.  Lawrence  Martin — 202/564-6497 

Members  of  the  public  who  wish  to 
participate  in  the  pubUc  comment 
period  ishould  register  to  do  so  by 
September  10, 1999.  Individuals  or 
groups  making  oral  presentations  during 
the  puhlic  comment  period  should 
addreS^  their  remarks  to  community 
envirdamental  health  and  health 
asaessbients,  and  will  be  limited  to  a 
total  time  of  five  minutes.  If  you  wish 
to  subimit  written  comments  of  any 
length  (at  least  15  copies),  they  should 
also  b0  received  by  September  10, 1999. 
ComnMnts  received  after  that  date  will 


be  provided  to  the  Subcommittee  as 
logistics  allow.  Correspondence 
concerning  registration  and  written 
comments  should  be  sent  to  Chen  Wen 
at  EPA/OPPTS,  401  M  St.  SW  (7409), 
Washington,  DC  20460. 

Dated:  August  14, 1999. 
Lawrence  Martin, 

Designated  Federal  Official,  Nationa] 
Environmental  Justice  Advisory  Council 
Subcommittee  on  Health  and  Research . 
(FR  Doc.  99-21545  Filed  8-18-99;  8:45  ami 

BiLLJNa  CODE  esao-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«425-8] 

Jack's  Creeit/Sitidn  Smelting 
Superfund  Site  De  Minimis  Settlement; 
Prof)osed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  de  minimis 
settlement  pursuant  to  section  122(g)(4) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  (CERCLA),  42 
U.S.C.  9622(g)(4).  This  proposed 
settlement  is  intended  to  resolve  the 
liabilities  under  CERCLA  of  Robert  J. 
Clark,  d/b/a  Clark  Trucking,  for 
response  costs  incurred  by  the  United 
States  Environmental  Protection  Agency 
at  the  Jack's  Creek/Sitkin  Smelting 
Superfund  Site,  Maitland  Coimty, 
Pennsylvania. 

DATES:  Comments  must  be  provided  on 
or  before  September  20, 1999. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  United 
States  Environmental  Protection 
Agency,  Region  ID,  1650  Arch  Street, 
Philadelphia,  Pennsylvania,  19103,  and 
should  refer  to:  In  Re:  Jack's  Creek/ 
Sitkin  Smelting  Superfund  Site, 
Maitland  County,  Pennsylvania,  U.S. 
EPA  Docket  No.  III-98-094-DC. 

FOR  ADOnX>NAL  INFORMATION  CONTACT: 

Daniel  Isales  (215)  814-2647,  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  (3RC42)^ 
1650  Arch  Street,  Philadelphia, 
Pennsylvania,  19103. 

SUPPLEMENTARY  INFORMATION: 


Notice  of  De  Minimis  Settlement 

In  accordance  with  section  122(i)(l)  of 
CERCLA.  42  U.S.C.  9622(i)(l),  and 
section  7003(d)  of  the  Solid  Waste 
Disposal  Act.  42  U.S.C.  6973(d),  noUce 
is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  Jack's  Creek/Sitkin  Smelting 
Superfund  Site  in  Maitland  County, 
Pennsylvania.  The  administrative 
settlement  was  signed  by  the  United 
States  Environmental  Protection  Agency 
and  is  subject  to  review  by  the  public 
pursuant  to  this  Notice.  The  agreement 
has  been  approved  by  the  Attorney 
General,  United  States  Department  of 
Justice,  or  her  designee,  piu^uant  to 
section  122(g)(4)  of  CERCLA,  42  U.S.C. 
9622(g)(4).  The  Attorney  General,  or  her 
designee,  has  also  approved  the 
agreement  for  the  purpose  of  granting 
the  covenant  not  to  sue  for  damages  to 
natural  resoiut:es  on  behalf  of  the 
Department  of  the  hiterior  ("DOI"). 

The  settling  party  has  agreed  to  pay 
$2,000.00  to  United  States 
Environmental  Protection  Agency 
toward  EPA  response  costs  and  $500.00 
to  DOI  for  damages  to  natural  resources, 
subject  to  the  contingency  that  the 
Environmental  Protection  Agency  may 
elect  not  to  complete  the  settlement 
based  on  matters  brought  to  its  attention 
diuing  the  public  comment  period 
established  by  this  Notice. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  sections  122(g) 
and  107  of  CERCLA.  42  U.S.C.  9622(g) 
and  9607.  Section  122(g)  of  CERCLA.  42 
U.S.C.  9622(g),  authorizes  early 
settlements  with  de  minimis  parties  to 
allow  them  to  resolve  their  liabiUties 
under,  inter  aUa,  section  107  of 
CERCLA,  42  U.S.C.  9607,  to  reimburse 
the  United  States  for  response  costs 
incurred  in  cleaning  up  Superfund  sites 
without  incurring  substantial 
transaction  costs.  The  grant  of  a 
covenant  not  to  sue  for  damages  to 
natural  resources  by  DOI  to  those  parties 
paying  their  share  of  such  allocated 
costs  is  subject  to  agi«ement  in  writing 
by  DOI  pursuant  to  section  122(j)  of 
CERCLA,  42  U.S.C.  9622(j). 

The  Environmental  Protection  Agency 
will  receive  written  comments  upon  this 
proposed  administrative  settlement  far 
thirty  (30)  days  from  the  date  of 
publication  of  this  Notice.  Moreover, 
piu^uant  to  section  7003(d)  of  the  Solid 
Waste  Disposal  Act,  42  U.S.C.  6973(d), 
the  public  may  request  a  meeting  in  the 
affected  area.  A  copy  of  the  proposed 
Administrative  Order  on  Consent  can  be 
obtained  by  contacting  Daniel  Isales, 


45259 


Fedsral  BegiatBr/Vol.  64,  No,  160 /Thursday,  August  19.  199»/NQti[ge» 

LI.        -ax   -I — LI     -—  1.     UJBIM  iim 


*  nitT~ 


Office  of  Regional  Counsel,  at  the 
address  and  phone  number  listed  above. 
W.  Michael  McCabe, 

Regional  Administrator,  Region  M. 

IFR  Doc.  99-21544  Filed  8-18-99;  8:45  am) 

HUMaOOOE( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-642S-7] 

Propo— d  Admlnistrativ*  AgraenMnt 
for  Coltaetion  of  CERCLA  RMponM 
•nd  Owwsiyht  Coots 

agency:  Environmoital  Protection 
Agency  CEPA). 

action:  Notice;  proposed  CERCLA 
122(h)  administrative  agreement. 

SUMHARY:  EPA  is  proposing  to  execute 
an  Administrative  Agreement 
(Agreonent)  under  section  122  of 
CQICLA  for  collection  of  a  percentage 
of  response  and  oversight  costs  at  the 
King  River  Limited,  Incorporated 
Supetfund  Site.  The  Respondent  has 
agraed  to  pay  $75,000  out  of  total 
unrecoverad  response  and  oversight 
costs  of  approximately  $154,089.43,  and 
in  return  will  receive  a  covenant  not  to 
sue  and  contribution  protection  from 
EPA.  EPA  today  is  proposing  to  execute 
this  Agreonent  because  it  a«±ieves 
collection  of  a  high  percentage  of  total 
Site  costs.  The  Respondent  at  the  Site 
previously  performed  a  Sup«fund 
removal  under  a  CERCXA  section  106 
.Unilateral  Order,  at  a  cost  of 
approximately  $7,000,000.  Other 
responsible  parties  conducted  removal 
activities  at  a  cost  of  approximately 
$1,000,000.  Thus,  the  overall  value  of 
the  clean  up  and  settlement  to  EPA  is 
$8,075,000  out  of  an  approximate  total 
of  $8,540,089.43.  This  is  99%  of  total 
Site  costs. 

OATES^  Comments  on  this  proposed 
settlement  must  be  received  on  or  before 
September  20. 1999. 
ADDRESSES:  Copies  of  the  proposed 
settlement  are  available  at  the  folloMring 
address  for  review:  (It  is  recommended 
that  you  telephone  Sue  Pastor  at  (312) 
353-1325  before  visiting  the  Region  V 
Office).  Sue  Pastor.  OPA  (PI9-J), 
Cocnrdinator,  Office  of  Public  Affairs. 
U.S.  Environmental  Protection  Agency, 
Region  V,  77  W.  Jackson  Boulevard  (P- 
19J).  Chicago,  Illinois  60604,  (312)  353- 
1325. 

Comments  on  this  proposed 
settlement  should  be  addressed  to: 
(Please  submit  an  original  and  three 
copies,  if  possible)  Sue  Pastor,  OPA 
(P19-J),  Coordinator,  Office  of  Public 
Affairs,  U.S.  Environmental  Protection 


Agency,  Region  V,  77  W.  Jackson 
Boulevard  (P-19J),  Chicago,  Illinois 
60604,  (312)  353-1325. 

FOR  FURTHEII  MFORMATION  CONTACT:  Sue 
Pastor.  Office  of  Public  Affairs,  at  (312 
353-1325. 

SUPPLEMENTARY  MFOfMIATION:  The  King 
River  Limited  Superfund  Site  is  located 
at  202  Vine  Street,  New  Boston.  Ohio 
(Scioto  County).  In  response  to  the 
release  or  threatened  release  of 
hazardous  substances  at  or  from  the 
Site,  EPA  undertook  response  actions  at 
the  Site  pursuant  to  section  104  of 
CERCLA.  42  U.S.C.  9604.  The  Site  is  a 
portion  of  a  former  steel  mill 
approximately  6.74  acres  in  size  which 
was  contaminated  in  1987  with 
polychlorinated  biphenyls  (PCBs)  as  a 
result  of  demolition  activities  conducted 
by  Spn  Construction.  At  the  time  of  the 
demolition,  Cyclops  Corporation  owned 
the  Site  and  leased  it  to  King  River 
Limited.  As  a  result  of  its  1992  merger 
with  Cyclops  Corporation,  Armco 
Incorporated  is  a  responsible  party 
under  section  107(a)  of  CERCLA.  42 
U.S.C.  9607(a). 

Pursuant  to  a  December  29. 1993. 
Administrative  Order  on  Consent,  New 
Boston  hidustrial  Corporation  ("NBIC"). 
form«rly  known  as  King  River  Limited, 
conducted  a  site  investigation  at  the 
Site,  which  included  the  sampling, 
excavation,  and  stockpiling  of 
polychlorinated  biphenyl  ("PCB")- 
contaminated  soil.  NBIC  performed  the 
cleanup  work  as  agreed  under  the  AOC 
until  its  available  fund  were  exhausted. 

Pursuant  to  a  September  26, 1994. 
Unilateral  Adnlinistrative  Order.  Armco 
maintained  site  security,  transported 
and  disposed  of  the  stockpiled  soils, 
and  confirmed  the  removal  of  all  PCB- 
contaminated  soils  containing  PCBs 
over  25  ppm  &t>m  the  Site.  In  all.  388 
~  rail  cars  carried  approximately  35,000 
tons  of  PCB-contaminated  soils  to  a 
Toxic  Substances  Control  Act 
{"TSCA")-regulated  landfill. 

Costs  associated  with  the  cleanup  of 
this  Site,  which  were  paid  by 
responsible  parties,  were  estimated  to  be 
over  $8,000,000.  EPA's  total 
unrecovered  oversight  costs  for  this  site 
are  approximately  $154,089.43. 

A  30-day  period,  beginning  on  the 
date  of  publication,  is  open  pursuant  to 
section  122(1)  of  CERCLA  for  comments 
on  the  proposed  Administrative 
Agreement.  Comments  should  be  sent  to 
Sue  Pastor  of  the  Office  of  Public  Affairs 
(P-19J),  U.S.  Environmental  Protection 


Agency.  Region  V,  77  W.  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
William  E.  Muno, 

Director,  Superfund  Division. 

[FR  Doc.  99-21543  Filed  8-18-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Dodwt  No.  96-98;  DA  99-1606] 

Public  Sorvice  Commlosion  of 
Wtoconsin's  PolWon  Roquooting 
AdditioMi  Authority  To  ImptonMirt 
Number  Conoorvation  MossufM 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  August  12, 1999,  the 
Commission  released  a  public  notice 
requesting  public  comment  on  a  petition 
from  the  Public  Service  Commission  of 
Wisconsin  ("Petition")  requesting 
additional  authority  to  implement 
number  conservation  measures.  The 
intended  effect  of  this  action  is  to  make 
the  public  aware  of,  and  to  seek  public 
comment  on,  this  request. 
DATES:  Comments  are  due  by  September 
13, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jared  Carlson  at  (202)  418-2320  or 
jcarlsondfcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Biireau,  Federal 
Communications  Commission,  The 
Portals.  445  12th  Street.  SW.  Suite  6- 
A320.  Washington.  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION: 

On  September  28, 1998,  the  Federal 
Communications  Commission 
("Commission")  released  an  order  in  the 
matter  of  a  Petition  for  Declaratory 
Ruling  and  Request  for  Expedited         ■ 
Action  on  the  July  15, 1997  Order  of  the 
Pennsylvania  Public  Utility  Commission 
Regarding  Area  Codes  412,  610,  215, 
and  717,  and  Implementation  of  the 
Local  Competition  Provisions  of  the 
Telecommimications  Act  of  1996, 
Memorandum  Opinion  and  Order  and 
Order  on  Reconsideration,  FCC  98-224, 
CC  Docket  No.  96-98,  63  FR  63613,  NSD 
File  No.  L-97-42  (rel.  September  28, 
1998)  ("Pennsylvania  Niunbering 
Otder").  The  Pennsylvania  Numbering 
Order  delegated  additional  authority  to 
state  public  utility  commissions  to  order 
NXX  code  rationing,  under  certain 
circumstances,  in  jeopardy  situations 
and  encouraged  state  commissions  to 
seek  further  limited  delegations  of 


authoHty  to  implement  other  innovative 
number  conservation  methods. 

Public  Service  Commission  of 
Wisoansin  ("PSCW")  has  filed  a  request 
for  additional  delegation  of  authority  to 
implement  numbw  conservation 
methods  in  their  state.  See  Common 
Carrier  Bureau  Seeks  Comment  on  the 
PubL|Q  Service  Commission  of 
WiscJAisin's  Petition  for  Delegation  of 
Additional  Authority  to  Implement 
Number  Conservation  Measures,  Public 
Notida.  NSD  File  No.  1^99-64,  DA  9»- 
1555|(lrel.  August  12, 1999). 

Th^:  additional  authority  measures 
sought  by  the  PSCW  relate  to  issues 
imde^  [consideration  in  the  Numbering 
ResoMce  Optimization  Notice. 
Numbering  Resource  Optimization, 
AToticJEJ  of  Proposed  Rulemaking,  CC. 
Docket  No.  99-200,  FCC  9^122  (rel. 
June  i,  1999),  64  FR  32471.  Because  the 
PSCWl  faces  immediate  concerns 
regariiing  the  administration  of  number 
resomt:es  in  Wisconsin,  we  find  it  to  be 
in  th^  bublic  interest  to  address  this 
petitii  n  as  expeditiously  as  possible, 
prior  to  completing  the  rulemaking 
proceeldine. 

We  iereby  seek  conmient  on  the 
issues  raised  in  the  PSCW's  petition  for 
delegated  authority  to  implement 
various  area  code  conservation 
measiiites.  A  copy  of  this  petition  will  be 
available  during  regular  business  hoiu^ 
at  thelFCC  Reference  Center,  Portals  n. 
445  lifh  Street,  SW,  Suite  CY-A257, 
Washington,  DC  20554,  (202)  418-0267. 
Interested  parties  may  file  comments 
concerning  these  matters  on  or  before 
Septeinber  13, 1999.  All  filings  must 
reference  NSD  File  Niunber  L-99-64 
and  CC  Docket  96-98.  Send  an  original 
and  foiir  copies  to  the  Commission 
Secretary,  Magalie  Roman  Salas,  Portals 
n.  445  12th  Street,  SW,  Suite  TW-A325. 
Washington,  DC  20554  and  two  copies 
to  Al  McCloud,  Network  Services 

.  Portals  n.  445  12th  Street,  SW, 
►JA-320,  Washington,  DC  20554. 
'  lents  may  be  filed  using  the 
ision's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  Comments  filed  tlurough  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  <http://www.fcc.gov/ 
e-file/w:fs.html>.  Generally,  only  one 
copy  df  an  electronic  submission  must 
be  fileq.  If  multiple  docket  or 
rulemaking  numbers  appear  in  the 
captioiii  of  this  proceeding,  however, 
comm^bters  must  transmit  one 
electrdilic  copy  of  the  comments  to  each 
docket  Dr  rulemaking  niunber 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  conunenters 

pclude  their  full  name.  Postal 
mailing  address,  and  the 


shoulo 

Servic^ 

applio  I  )le  docket  or  rulemaking 


number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs9fcc.gov,  including  "get 
form  <your  e-mail  address>"  in  the 
body  of  the  message.  A  sample  form  and 
directions  will  be  sent  in  reply. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies. 

This  is  a  "permit  but  disclose" 
proceeding  for  purposes  of  the 
Commission's  ex  parte  rules.  See 
generally  i7  CFR  1.1200-1.1216.  As  a 
"permit  but  disclose"  proceeding,  ex 
parte  presentations  will  be  governed  by 
the  procedures  set  forth  in  1.1206  of  the 
Commission's  rules  applicable  to  non- 
restricted  proceedings.  47  CFR  1.1206. 

Parties  making  oru  ex  parte 
presentations  are  reminded  that 
memoranda  simunarizing  the 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2).  Other 
rules  pertaining  to  oral  and  written 
presentations  are  set  forth  in  1.1206(b) 
as  well.  For  further  information  contact 
Jared  Carlson  of  the  Common  Carrier 
Bureau,  Network  Services  Division,  at 
(202)  418-2320  or  jcarlson@fcc.gov.  The 
TTY  munber  is  (202}  418-0484. 

Federal  Conununications  Commission. 
Blaise  A.  Scinto. 

Deputy  Chief,  Network  Services  Division, 

Common  Carrier  Bureau. 

[FR  Doc.  99-21576  Filed  8-18-99;  8:45  am] 

BILLING  CODE  6713-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  Required  by  the  Y2K  Act  to 
Esteblish  a  Small  Bueineee  Liaison 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice. 

SUMMARY:  Piusuant  to  section  18(b)  of 
the  Y2K  Act,  Public  Law  106-37,  113 
Stat.  185  (1999),  the  Federal  Deposit 
Insurance  Corporation  is  hereby 
designating  Edward  Silberhom, 
Consiuner  Affairs  Specialist,  Division  of 
Compliance  and  Consumer  Affairs,  as 
the  point  of  contact  to  act  as  a  liaison 
between  the  agency  and  insiued  state 
nonmember  banks,  as  well  as  foreign 
banks  having  an  insured  branch,  which 
qualify  as  small  business  concerns 
imder  the  Act,  with  respect  to  problems 


arising  out  of  Y2K  feilures  and 
compliance  with  Federal  rules  or 
regulations.  Mr.  Silberhom  can  be 
reached  at  (202)  942-3425. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Edward  Silberhom,  Division  of 
Compliance  and  Consumer  Affairs, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW,  Washington,  D.C. 
20429;  telephone  number:  (202)  942- 
3425. 

SUPPLEMENTARY  INFORMATION:  The  Y2K 
Act  defines  "small  business  concern"  as 
an  unincorporated  business,  a 
partnership,  corporation,  association,  or 
organization,  with  fewer  than  50  full- 
time  employees.  In  addition,  the  Y2K 
Act  defines  "Y2K  failure"  as  failure  by 
any  device  or  system  (including  any 
computer  system  and  any  microchip  or 
integrated  circmt  embedded  in  another 
device  or  product),  or  any  software, 
firmware,  or  other  set  or  collection  of 
processing  instructions  to  process, 
calculate,  compare,  sequence,  display, 
store,  transmit,  or  receive  Year-2000 
date-related  data.  This  definition 
specifically  includes  failures  to:  (1)  deal 
with  or  accoimt  for  transitions  or 
comparisons  bam,  into,  and  between 
the  years  1999  and  2000  accurately;  (2) 
recognize  or  process  accurately  any 
specific  date  in  1999,  2000,  or  2001;  or 
(3)  accoimt  accurately  for  the  year 
2000's  status  as  a  leap  year,  including 
recognition  and  processing  of  the 
correct  date  on  February  29,  2000. 

Small  business  concerns  may  contact 
the  FDIC's  small  business  liaison,  as  set 
forth  above,  effective  August  19, 1999, 
through  December  31,  2000. 

In  addition,  as  an  alternative  to 
contacting  the  FDIC's  small  business 
liaison  in  Washington,  D.C,  small 
business  concerns  may  contact  the 
following  individuals  in  the  Division  of 
CompUance  and  Consiuner  Affairs  in 
the  FDIC's  Regional  Offices  with  their 
questions: 

Atlanta,  GA— James  F.  Pilkington, 
Community  Affairs  Officer,  at  404-817- 
2515. 

Boston,  MA— Shirley  P.  Parish, 
Commimity  Affairs  Officer,  at  781-794- 
5632. 

Chicago,  IL — Michael  A.  Frias, 
Conunimity  Affairs  Officer,  at  312-382- 
7506. 

Dallas,  TX— Eloy  A.  Villafi^ca, 
Community  Affairs  Officer,  at  972-761- 
8010. 

Kansas  City,  MO — ^Deanna  S. 
Caldwell,  Commimity  Affairs  O^cer,  at 
816-234-8151. 

Memphis,  TN— David  E.  Wright, 
Community  Affairs  Officer,  at  901-821- 
5295. 


45258 


Federal  Register/Vol.  64,  No.  160/Thvirsday,  August  19,  1999 /Notices 


New  York,  NY— Valerie  J.  Williams. 
Community  Affiiirs  Officer,  at  212-704- 
1245. 

San  Francisco,  CA — Linda  D.  Ortega, 
Community  Affairs  Officer,  at  415-978- 
0486. 

Dated  at  Washington,  D.C.,  this  13th  day  of 
August,  1999. 

Federal  Deposit  Insurance  Corporation. 
James  D.  LaPism, 
Deputy  Executive  Secretary. 
[FR  Doc.  99-21507  Filed  8-18-99;  8:45  am) 
BIUJNQ  CODE  (714-01-^ 


FEDERAL  ELECTION  COMMISSION 

SunaWwe  Act  M— ting 

AGENCY:  Federal  Election  Commission. 
PREVnUSLV  ANNOUNCED  DATE  AND  TIME: 
Thursday,  August  26. 1999, 10:00  a.m.. 
Meeting  (^>en  to  the  Public. 
THE  OPBI  MEETMG  HAS  BEEM  CHANGED  TO: 
Wednesday,  August  25. 1999, 10:00  a.m. 
PERSON  TO  CONTACT  FOR  MFORMATION: 
Ron  Harris.  Press  Officer.  Telephone 
(202)  694-1220. 

Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

(FR  Doc.  99-21711  Filed  8-17-99;  2:57  pm) 

BILLMQ  CODE  Cn»^-ll 


FEDERAL  MARITIME  COMMISSION 

OoMn  Transportation  Intarmediary 
Ucansa;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  515). 

Persons  knoMong  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Non- Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Charter  Container  Line,  Inc.,  842  Clifton 
Avenue,  Suite  1.  Clifton,  N)  07013, 
Officers:  Joseph  R.  Cucciuxdlo, 
President  (Qualifying  Individual), 
Patrick  Costin.  Vice  President 

Continental  Container  Line,  Inc.,  182-16 
147th  Avenue,  Jamaica,  NY  11413, 
Officers:  Sai  K.  Ng,  Vice  President 


(Qualifying  Individual),  Nick  Lin, 
Vice  President 

Global  Cargo  U.S.A.,  Inc.,  9111  NW 
105th  Way.  Medley,  FL  33178, 
Officers:  Jose  Cordo,  Secretary 
(Qualifying  Individual).  Geoffredo 
Holbik.  President 

Gramter  International  (U.S.A.)  Co.,  Ltd.. 
11222  La  Qenega  Blvd.,  Suite  358, 
Inglewood,  CA  90304,  Officers: 
Johnny  Liu,  President  (Qualifying 
Individual),  Jenny  Chen,  Secretary 

Korea  Express  Atlanta,  Inc.,  5559  New 
Peachtree  Road,  Chamblee,  GA  30341. 
Officer  Un  Kil  An.  President 
(Qualifying  Individual) 

Lafawa  Inc..  358  Victoria  Street.  San 
Francisco.  CA  94132.  Officers:  Charlie 
Shi.  Director  (Qualifying  Individual). 
Xiao  Yan  Gu.  Chief  Executive  Officer 

S.  R.  International.  Inc.,  289  E.  Redondo 
Beach  Blvd..  Gardena.'  CA  90248. 
Officers:  Soon  Yeon  Urn,  Chief 
Financial  Officer  (Qualifying 
Individual).  Han  K.  Kim.  Pr^ident 

Sunlight  Transport.  Inc..  139  Mitchell 
Avenue.  Suite  229,  South  San 
Francisco.  CA  94080.  Officer  Young 
Suk  S.  Waller.  President  (Qualifying 
Individual) 

Valley  Freight  ConsoUdators,  Inc.,  2025 
N.W.  102nd  Avenue,  Unit  109. 
Miami,  FL  33172,  Officer  Jose 
Rodrico  Rincon,  President  (Qualifying 
Individual) 

Trans-Jam  Express  Shipping  Co.,  479 
Rogers  Avenue,  Brooklyn.  NY  11225. 
Dwight  Wisdom.  Sole  Proprietor 

Global  Shipping.  Inc.,  Parkway  One. 
Suite  201,  2697  International 
Parkway.  Virginia  Beach,  VA  23452, 
Officer:  R.  Timothy  Jones,  Vice 
President  (Qualifying  Individual) 

Pacific  &  Atlantic  Ocean  Container  Line 
Inc..  45  Rockefeller  Plaza,  Suite  3162, 
New  YoA,  NY  10020.  Officer:  Oscar 
Anthony  Poll,  Exec.  Vice  President 
(Qualifying  Individual) 

Pan  Star  Express  (Chicago)  Corp..  228 
Howard  Street,  Des  Plaines,  IL  60018, 
Officer:  Ivy  S.  Wang,  Chief  Financial 
Officer  (Qualifying  Individual) 

Pan-World  Express,  hic..  5359  W.  Valley 
Boulevard,  Los  Angeles,  CA  90032. 
Officer:  Adam  D.  Lam.  President 
(Qualifying  Individual) 

Dit  (USA).  Inc..  1805  W.  Hovey.  Suite  B. 
Normal.  IL  61761,  Officer  Mark 
Boulware,  Assistant  Secretary 
(Qualifying  Individual) 
Trans  Service  Line  (USA),  Inc.,  50 
Broadway,  Suite  1603,  New  York,  NY 
10004,  Officer  Jean-Francois  Pinson, 
President  (Qualifying  Individiial) 
China  United  Transport,  Inc.,  2063 
South  Atlantic  Blvd.,  Suite  2-B, 
Monterey  Park,  CA  91754,  Officer 
Xuexiang  Li,  President  ((^alifying 
Individual) 


Delta  Line  International,  Inc.,  9164  NW 
150  Terrace.  Miami,  FL  33018, 
Officer:  Ana  M.  Vega.  President 
(Qualifying  Individual) 

Amos  Cargo  Service,  Inc.,  901  W. 
Victoria  Street,  Unit  B-2,  Compton, 
CA  90220,  Officer:  Chong  W.  Kim, 
President  (Qualifying  Individual) 

Oconca  Shipping  (LAX)  hic,  229  S. 
Glasgow  Avenue,  Inglewood,  CA 
90301,  Officer:  Mimi  Mak.  President 
(Qualifying  Individual) 

TDC  International  Express,  Inc.,  2118 
Sunny  Ridge  Place,  Fullerton,  CA 
92833.  Officer:  Susan  Cha,  President 
(Qualifying  Individual) 

Caretrans  Freight  Service,  Inc.,  500-A 
North  Nash  Street,  El  Segundo,  CA 
90245,  Officers:  Basal  K.  Lau, 
Secretary  (Qualifying  Individual), 
William  Chiao.  President 

Global  Consolidation  Services.  LLC.  200 
Middlesex  Avenue.  Carteret.  NJ 
07008.  Offic«:  Charles  Centorrino. 
President  (Qualifying  Individual) 

Non- Vessel-Operating  Common  Carrier 
and  Ocean  Freight  Frawarder 
Transportation  Intermediary  Applicants 

U.S.  Intermodal  Maritime.  Inc..  12610 
Intenu^an  Ave..  So..  Bldg.  #D, 
Tukwila.  WA  98168.  Officer  Ian  Seok 
Moon.  President  (Qualifying 
Individual) 

Servi-Fast  International  Corp..  10400 
N.W.  33rd  Street.  Suite  #120,  Miami, 
FL  33172,  Officers:  Cesar  A.  Baez. 
Vice  President  (Qualifying 
Individual),  Carlos  M.  Alvarez, 
President 

EMO  Trans  Georgia,  Inc.,  20 
Southwoods  Pkwy.,  Suite  500, 
Atlanta,  GA  30354,  Officer:  Olen 
Wood,  Vice  President  (Qualifying 
Individual) 

Transportation  Bureau  of  Baltimore, 
Inc.,  d/b/a  TBB  Global  Logistics, 
11350  McCormick  Road,  Executive 
Plaza  I,  Suite  305.  Hunt  Valley.  MD 
21031.  Officers:  Shiron  Kessler  Paul. 
Int'l.  Operations  Officer  (Qualifying 
Individual).  Jay  M.  Polakoff, 
Chairman  of  the  Board 

Ocean  Freight  Forwarders — Ocean 
Transportation  Intermediary  Applicants 

International  Warehouse  Services,  Inc., 
3400  Mcintosh  Road,  P.O.  Box  21031, 
Ft.  Lauderdale.  FL  33335.  Officers: 
Bettina  Hoyer,  Secretary  (Qualifying 
Individual),  Fred  C.  Roqacki. 
President 

Dated:  August  13. 1999. 
Ronald  D.  Murphy, 
Assistant  Secretary. 

[FR  Doc.  99-21480  Filed  8-18-99;  8:45  am] 
MLUNQ  CODE  arae-OI-F 
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FEDEftAL  RESERVE  SYSTEM 

Agenuy  information  coiiection 
activities:  Announcement  of  Board 
approval  under  delegated  authority 
and  aubmission  to  OIMB 

AGEN<;|ir:  Board  of  Governors  of  the 
Fedei^l  Reserve  System 
SUMKliMY: 

Bacikground.  Notice  is  hereby  given  of 
the  fihbl  approval  of  proposed 
information  collection  by  the  Board  of 
Goveraors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authot|ty,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Papenvork 
Burdeas  on  the  Public).  Board-approved 
colleqt  ions  of  information  are 
incor^brated  into  the  official  OMB 
inventory  of  currently  approved 
colledtions  of  information.  Copies  of  the 
OMB  |^3-Is  and  supporting  statements 
and  approved  collection  of  information 
instrujiient(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  m  it  conduct  or  sponsor,  and  the 
respon  dent  is  not  required  to  respond 
to,  anjioformation  collection  that  has 
been  ^: [tended,  revised,  or  implemented 
on  or  kfter  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
niunhn'. 

FOR  FllfTHER  INFORMATION  CONTACT: 
Chief Jjinancial  Reports  Section-Mary 
M.  West-Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829);  OMB  Desk 
Offi  ir-Alexander  T.  Hunt-Office  of 
Information  and  Regulatory  Affairs, 
Officp  of  Management  and  Budget, 
New  lExecutive  Office  Building,  Room 
320^,  Washington,  DC  20503  (202- 
395-7860). 

Final  approval  under  OMB  delegated 
autho^^  of  the  extension  for  three 
years,  jiinthout  revision  of  the  following 
reporti; 

1.  Report  title:  Recordkeeping, 
Reporlliiig,  and  Disclosure  Requirements 
in  Connection  with  Regulation  BB 
(Community  Reinvestment). 
Agehlcyform  number:  unniun  Reg  BB. 
OMBlControl  number:  7100-0197. 
Frec^ency:  Annual. 
RepOfters:  State  Member  Banks. 
Annual  reporting  hours:  151,680 
hours. 

Estimated  average  hours  per  response: 
Small  business  and  small  farm  loan 
registeh  219  hours;  Consumer  loan  data: 
326  hoMrs;  Other  loan  data:  25  hours; 
AssessRient  area  delineation:  2  hours; 
Small  business  and  small  farm  loan 
data:  Slkoiu^;  Community  development 
loan  d^^:  13  hours;  HMDA  out  of  MSA 
loan  data:  253  hours;  Data  on  lending  by 
a  consortium  or  third  party:  17  hours; 


Affiliate  lending  data:  38  hours; 
Strategic  plan:  275  hours;  Request  for 
designation  as  a  wholesale  or  limited 
purpose  bank:  4  hours;  and  Public  file: 
10  hoiurs. 

Number  of  respondents:  Public  file: 
989;  Small  business  and  small  farm  loan 
register.  Assessment  area  delineation. 
Small  business  and  small  farm  loan 
data,  Community  development  loan 
data,  and  HMDA  out  of  MSA  loan  data: 
227;  Consiuner  loan  data:  77;  Other  loan 
data:  50;  Data  on  lending  by  a 
consortium  or  third  party:  11;  Affiliate 
lending  data:  32;  Strategic  plan:  6;  and 
Request  for  designation  as  a  wht)lesale 
or  limited  purpose  bank:  5. 
Small  businesses  are  affected. 

General  description  of  report:  The 
recordkeeping,  reporting,  and  disclosure 
requirements  associated  with  Regulation 
BB  are  authorized  by  the  Federal 
Reserve  Act  (12  U.S.C.  §  248)  and  the 
Community  Reinvestment  Act  (12 
U.S.C.  §  2901  et  seq.)  and  are  mandatory 
to  evidence  compliance.  Generally,  the 
data  that  are  reported  to  the  Federal 
Reserve  are  not  considered  confidential. 

Abstract:  The  Conununity 
Reinvestment  Act  (CRA)  and  Regulation 
BB  encourage  financial  institutions  to 
help  meet  the  credit  needs  of  their 
entire  communities,  consistent  with  safe 
and  sound  banking  practices.  The 
information  collection  associated  with 
CRA  and  Regulation  BB  applies  to  state 
member  banks,  although  not  all  are 
required  to  submit  data  to  the  Federal 
Reserve.  The  requirements  imposed  on 
the  institutions  are  based  primarily  on 
the  asset  size  of  the  institutions  and 
whether  an  institution  elects  to  comply 
with  the  optional  reporting  and 
recordkeeping  requirements. 

State  member  banks  (SMBs)  must 
delineate  an  assessment  area(s)  and 
larger  banks  (as  defined  in  Regulation 
BB)  must  provide  a  list  of  the 
geographies  within  this  area(s)  to  the 
Federal  Reserve.  State  member  banks 
must  keep  a  public  file  of  required 
information.  The  public  file 
requirements  are  slightly  different  for 
small  banks  (as  defined  in  Regulation 
BB)  or  banks  that  were  small  banks 
during  the  prior  calendar  year  than  for 
banks  other  than  small  banks.  SMBs 
must  display  a  public  notice  in  the 
lobby  of  the  main  office  and  each 
branch  informing  consumers  about  the 
availability  of  certain  CRA  information. 
Banks  other  than  small  banks  (large 
banks)  must  maintain  data  on  small 
business  and  small  farm  loans;  small 
banks  may  elect  to  maintain  information 
on  those  loans.  Large  banks  must  report 
aggregated  data  on  small  business  and 
small  farm  loans  and  on  community 
development  loans.  While  Regulation  C 


requires  certain  institutions  to  report 
Home  Mortgage  Disclosure  Act  loan 
data  and  maintain  information  on  those 
loans,  CRA  additionally  requires  large 
banks  that  are  HMDA  reporters  to 
identify  the  location  of  each  home 
mortgage  loan  application,  origination, 
or  purchase  outside  the  MSAs  where  the 
institution  has  offices  or  outside  any 
MSA.  Any  bank  may  elect  to  collect  and 
maintain  records  on  consumer  loans 
and  other  loan  data  for  consideration 
under  the  lending  test.  Also,  any  bank 
may  collect,  maintain,  and  report  data 
on  lending  by  affiliates  or  a  consortium/ 
third  party  with  which  it  is  involved.  A 
bank  that  wishes  to  be  evaluated  under 
its  own  strategic  plan  must  submit  that 
plan  to  the  Federal  Reserve  and  must 
operate  under  it  for  at  least  one  year 
before  being  evaluated  imder  it.  A  bank 
that  wishes  to  be  designated  as  a 
wholesale  or  limited  purpose  bank  must 
make  that  request  in  writing. 

Current  Actions:  In  May  1999  the 
Federal  Reserve  along  with  the  Office  of 
Comptroller  of  the  Currency  (OCC),  and 
the  Federal  Deposit  Insurance 
Corporation  (FDIC),  and  Office  of  Thrift 
Supervision  (OTS)  published  a  joint 
notice  in  the  Federal  Register, 
requesting  comment  on  their  intent  to 
extend  the  information  collections  for 
their  CRA  regulations.  Pursuant  to  5 
CFR  1320.16.  this  was  an  initial  notice 
and  request  for  comment  for  the  Federal 
Reserve;  it  was  a  final  notice  for  the 
other  agencies.  The  agencies'  request  for 
OMB  review  involved  a  reestimate  of 
burden  but  no  change  in  the  underlying 
information  collections. 

All  four  agencies  received  four  public 
comment  letters  fttjm  banking  trade 
associations  and  one  from  a  commimity 
interest  group.  The  FDIC  and  the  OCC 
each  received  two  letters  from  financial 
institutions.  This  final  notice  addresses 
all  the  comment  letters  received  by  the 
four  agencies. 

Thg  community  interest  group 
commented  that  the  benefits  of 
increased  lending  to  underserved 
populations  outweigh  the  costs  and  that 
the  burden  estimates  for  large  banks  are 
overstated.  The  foiu-  financial 
institutions  commented  that  the  biu-den 
estimates  were  low  and  three  provided 
estimates  of  their  own  burden  for  CRA. 
All  four  banking  trade  associations 
conmiented  that  the  new  burden 
estimates  are  still  too  low.  although  two  = 
acknowledged  that  the  they  are 
improved.  The  four  agencies  recognize 
that  their  CRA  regulations  impose 
significant  regulatory  burden  on 
depository  institutions,  and  they 
appreciate  the  comment ers'  efforts  to 
provide  additional  input.  Although  the 
estimates  may  not  necessarily  represent 
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the  time  spent  by  any  particular 
institution,  the  agencies  believe  that  the 
burden  estimates  fairly  represent  the 
total  burden  on  the  industry  as  a  whole. 

Three  of  the  trade  associations  and 
two  of  the  financial  institutions 
commented  on  the  specific 
requirements  that  are  included  in  the 
burden  estimates.  The  Federal  Reserve's 
OMB  supporting  statement  provides  a 
detailed  list  of  the  elements  included  in 
the  burden  estimate.  Two  trade 
associations  and  one  bank  questioned 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency  and  is  the 
least  burdensome  alternative.  The 
community  interest  group  expressed  the 
opposite  view,  that  &e  agencies  cannot 
assess  CRA  performance  without  these 
data  collection  requirements.  The 
justification  for  this  information 
collection  and  its  use  by  the  Federal 
Reserve  are  also  addressed  in  the  OMB 
supporting  statement.  Some 
commenters  questioned  the 
methodology  used  for  estimating  the 
burden.  As  mentioned  in  the  May  1999 
Federal  Register  notice,  the  agencies 
combined  the  information  from  several 
sources,  including  public  comments, 
contacts  with  CRA  respondents,  and 
knowledgeable  agency  staff,  to  derive 
the  burden  estimates. 

In  addition  to  addressing  the 
paperwork  requirements  of  CRA,  several 
commenters  discussed  broader  issues, 
including  regulatory  and  examination 
burden.  One  banking  trade  association 
also  included  recommendations 
addressed  to  OMB.  These  issues  are  not 
addressed  here  as  they  are  not 
appropriate  for  this  notice. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  13, 1999. 
lennifer  J.  Johnson 
Secretary  of  the  Board. 
[FR  Doc.  99-21481  Filed  &-1R-99;  8:45ain] 
MUMQ  CODE  mO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Actlvitiee:  Proposed  Coliectione; 
ConMnent  ReQueet 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  siunmahes  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  projects  or  to  obtain 


a  copy  of  the  information  collef:tion 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Propond  Proiectl 

Research  on  Employment  Supports 
for  People  with  Disabilities— NEW— The 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  has  embarked 
on  a  project  to  collect  extensive 
information  on  the  experiences  of 
people  with  disabilities  in  competitive 
employment.  As  part  of  this  efiort  they 
intend  to  conduct  a  series  of  discussions 
with  working  people  with  disabilities 
across  three  locations  in  the  United 
States  and  Canada  for  the  purpose  of 
gaining  detailed  information  on  their 
employment  experiences.  Respondents: 
Individuals  or  households — Reporting 
Burden  Information  for  Screener — 
Number  of  Respondents:  750;  Burden 
per  Response:  7  minutes;  Total  Burden 
for  Screener:  88  hours — Burden 
Information  for  Focus  Group 
Registration — Number  of  Respondents: 
375;  Burden  per  Response:  10  minutes; 
Total  Burden  of  Registration:  63  hours — 
Burden  Information  for  Focus  Group — 
Number  of  Respondents:  375;  Burden 
per  Response:  150  minutes;  Total 
Burden  for  Focus  Group:  938 — Burden 
Information  for  Post-Focus  Group 
Evaluation — Number  of  Respondents: 
375;  Burden  per  Response:  7  minutes; 
Total  Burden  for  Evaluation:  44  hours — 
Total  Burden:  1,133  hours. 

Send  comments  to  Cynthia  Agens 
Bauer.  OS  Reports  Clearance  Officer, 
Room  503H,  Hiunphrey  Building,  200 
Independence  Avenue,  SW, 
Washington,  DC  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  August  12, 1999. 
Dennis  P.  Williams, 
Deputy  Assistant  Secretary.  Budget. 
[FR  Doc.  99-21483  Filed  8-18-99;  8:45  am) 
BIUJNQ  CODE  41SO-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Requeet 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recentiy  submitted  to  OMB. 

Proposed  Projects  1.  Cash  and 
Counseling  Demonstration — Additional 
Survey  Instnunents — ^New — 

Cash  and  Counseling  is  a  consumer 
directed  care  model  for  individuals  with 
physical  or  developmental  disabilities. 
A  demonstration  project  implementing 
this  model  is  being  evaluated  by  the 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation.  This  portion 
of  the  evaluation  consists  of  foiu' 
information  collection  instruments. 
Respondents:  Individuals  or 
Households,  For-profit,  Non-profit 
Institutions;  Burden  Information  for 
Informal  Caregiver  Survey — Nxunber  of 
Respondents:  8.000;  Burden  per 
Responses  .38  hours;  Total  Burden  for 
Informal  Caregiver  Survey:  3,040 
hours — Burden  Information  for  Paid 
Worker  Survey — Number  of 
Respondents:  800;  Burden  per 
Response:  .5  hours;  Total  Burden  for 
Paid  Worker  Survey:  400  hours — Burden 
Information  for  Consultant  Survey — 
Number  of  Respondents:  400;  Burden 
per  Response:  .58  hours;  Total  Burden 
for  Consultant  Survey:  200  hours — 
Burden  Information  for  Ethnographic 
Discussion  Guide — Number  of 
Respondents:  300;  Burden  per 
Response:  1  hours;  Total  Burden  for 
Ethnographic  Discussion  Guide:  300 
hours— Totoi  Burden:  3,940  hours.  OMB 
Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  NW. 
Washington.  DC  20503. 
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Con  iments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Himit)|irey  Building,  200  Independence 
AvenUe  SW,  Washington,  DC,  20201. 
Writt^  comments  should  be  received 
with!  a  30  days  of  this  notice. 

Dat^i:  August  11. 1999. 
Deniii$  P.  Williams, 
Deput^^  Assistant  Secretary,  Budget. 
[FR  D^:.  99-21482  Filed  8-18-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cante^  for  Disease  Control  and 
PrevcHttion  and  Agency  for  Toxic 
SuiMtances  and  Disease  Registry 

[Progiji^  Announcement  00017] 

Publlll  Health  Conference  Support 
Grant  hvgram  (Includes  Hiv 
Prevention);  Availability  of  Funds 

A.  Purpose 

The  Renters  for  Disease  Control  and 
Prevettion  (CDC)  and  the  Agency  for 
Toxic, Substances  and  Disease  Registry 
(ATSDR)  aimounce  the  availability  of 
fiscal  yeai  (FY)  2000  funds  for  a  grant 
program  for  Public  Health  Conference 
Suppc^tt  (Includes  HIV  Prevention).  This 
program  addresses  the  following  • 
"Healthy  People  2000"  priority  area(s) 
for  cot  and  ATSDR.  with  the 
exceptions  of  Mental  Health,  and 
Substahce  Abuse. 

CDG  priority  areas  are;  Physical 
Activity  and  Fitness;  Nutrition; 
Tobacpo;  Violent  and  Abusive  Behavior; 
Unint^htional  Injuries;  Occupational 
Safety;  ind  Health;  Environmental 
HealU^;  Oral  Health;  Maternal  and  Infant 
Healths  Heart  Disease  and  Stroke; 
Cancer]  Diabetes  and  Chronic  Disabling 
Conditions;  Sexually  Transmitted 
Diseases;  Human  Inimunodeficiency 
Virus  (HrV),  and  Inununization  and 
Infectious  Disease.  Conferences  on 
MentaJlHealth  and  Substance  Abuse 
should  be  directed  to  other  Federal 
Agenc(^. 

The  [purpose  of  conference  support 
fundiin  is  to  provide  PARTIAL  support 
for  spedific  non-federal  conferences  in 
the  ar^as  of  health  promotion  and 
disease  [prevention  information  and 
education  programs,  and  applied 
research. 

Because  conference  support  by  CDC/ 
ATSD^  creates  the  appearance  of  CDC/ 
ATSDR  co-sponsorship,  there  will  be 
active  participation  by  CDC/ATSDR  in 
the  der^lopment  and  approval  of  the 
confer^hce  agenda.  CDC/ATSDR  funds 


will  be  expended  only  for  approved 
portions  of  the  conference. 

The  mission  of  CDC  is  to  promote 
health  and  quality  of  life  by  preventing 
and  controlling  disease,  injury,  and 
disability. 

CDC  supports  local.  State,  academic, 
national,  and  international  health  efforts 
to  prevent  unnecessary  disease, 
disability,  and  premature  death,  and  to 
improve  the  quality  of  life.  This  support 
often  takes  the  form  of  education,  and 
the  transfer  of  high  quality  research 
findings  and  public  health  strategies 
and  practices  through  symposia, 
seminars,  and  workshops.  Through  the 
support  of  conferences  and  meetings  in 
the  areas  of  public  health  research, 
education,  prevention  research  in 
program  and  policy  development  in 
managed  care  and  prevention 
application,  CDC  is  meeting  its  overall 
goal  of  dissemination  and 
implementation  of  new  cost-effective 
intervention  strategies. 

ATSDR  priority  areas  are:  (1)  health 
effects  of  hazardous  substances  in  the 
environment;  (2)  disease  and  toxic 
substance  exposure  registries;  (3) 
hazardous  substance  removal  and 
remediation;  (4)  emergency  response  to 
toxic  and  environmental  disasters;  (5) 
risk  communication;  (6)  environmental 
disease  surveillance;  and  (7) 
investigation  and  research  on  hazardous 
substances  in  the  environment. 

The  mission  of  ATSDR  is  to  prevent 
exposure  and  adverse  human  health 
effects  and  diminished  quality  of  life 
associated  with  exposure  to  hazardous 
substances  from  waste  sites,  unplanned 
releases,  and  other  sources  of  pollution 
present  in  the  environment. 

ATSDR's  systematic  approaches  are 
needed  for  linking  applicable  resources 
in  public  health  with  individuals  and 
organizations  involved  in  the  practice  of 
applying  such  research.  Mechanisms  are 
also  needed  to  shorten  the  time  frame 
between  the  development  of  disease 
prevention  and  health  promotion 
techniques  and  their  practical 
application.  ATSDR  believes  that 
conferences  and  similar  meetings  that 
permit  individuals  to  engage  in 
hazardous  substances  and 
environmenteil  health  research, 
education,  and  application  (related  to 
actual  and/or  potential  human  exposure 
to  toxic  substances)  to  interact,  are 
critical  for  the  development  and 
implementation  of  effective  programs  to 
prevent  adverse  health  effects  from 
hazardous  substances. 

B.  Eligible  Applicants 

Applications  for  CDC  support  may  be 
submitted  by  public  and  private  non- 
profit organizations.  F^iblic  and  private 


non-profit  entities  include  but  are  not 
limited  to  State  and  local  governments 
or  their  bona  fide  agents,  volimtary 
associations,  foundations,  civic  groups, 
scientific  or  professional-associations, 
imiversities,  and  Federally-recognized 
Indian  tribal  governments,  Indian  tribes, 
or  Indian  tribal  organizations. 

ONLY  Conferences  planned  for  May 
01,  2000  through  April  30,  2001  are 
eligible  to  apply  imder  this 
announcement. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

Applications  for  ATSDR  support  may 
be  submitted  by  the  official  public 
health  agencies  of  the  States,  or  their 
bona  fide  agents.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Repubhc  of  the 
Marshall  Island,  the  Republic  of  Palau, 
and  Federally-recognized  Indian  Tribal 
governments.  State  organizations, 
including  State  imiversities,  State 
colleges,  and  State  research  institutions 
must  establish  that  they  meet  their 
respective  State's  legislature  definition 
of  a  State  entity  or  political  subdivision 
to  be  considered  an  eligible  applicant. 
Also  eligible  are  nationally  recognized 
associations  of  health  professionals  and 
other  chartered  organizations  generally 
recognized  as  demonstrating  a  need  for 
information  to  protect  the  public  from 
the  health  effects  of  exposing  to 
hazardous  substances. 

C.  Availability  of  Funds 

Approximately  $900,000  is  available 
from  CDC  in  FY  2000  to  fund 
approximately  35  to  45  awards.  It  is " 
expected  that  the  average  award  will  be 
$20,000.  Funding  estimates  may  change. 
For  FY  2000  awards  will  be  made  for 
three  cycles  A,  B  &  C  each  for  a  12- 
month  budget  period  within  a  12-month 
project  period.  See  (Appendix  3)  for 
suggested  dates  of  when  to  apply  for 
funds.  No  awards  will  be  made  during 
a  cycle  between  the  LOI  due  date  and 
the  Award  Date  unless  approved  by  the 
awarding  office. 

State  and  local  health  departments 
applying  for  HIV  prevention  conference 
support  funds  may  only  apply  imder 
Category  2  (See  Appendix  4 
Applications  Content  for  HFV 
Applicants). 

Approximately  $50,000  is  available 
fi-om  ATSDR  in  FY  2000  to  fund 
approximately  six  awards.  It  is  expected 
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that  the  average  award  will  be  $8,000, 
ranging  from  $5,000  to  $10,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  thirty  days  before  the  date  of 
the  conference  and  will  be  made  for  a 
12-month  budget  period  within  a  12- 
month  project  period.  Funding 
estimates  may  change. 

Use  of  Funds 

a.  CDC  and  ATSDR  funds  may  be 
used  for  direct  cost  expenditures: 
Salaries;  speaker  fees  (for  services 
rendered);  rental  of  necessary 
conference  related  equipment; 
registration  fees;  and  transportation 
costs  (not  to  exceed  economy  class  fare) 
for  non-Federal  individuab. 

b.  CDC  and  ATSDR  funds  may  be 
iism)  for  only  those  parts  of  the 
conference  specifically  supported  by 
CDC  or  ATSDR  as  documented  in  the 
grant  award. 

c.  CDC  and  ATSDR  funds  may  NOT    - 
be  used  for  the  purchase  of  equipment; 
pajrments  of  honoraria  (for  conferring 
distinction);  alterations  or  renovations; 
organizational  dues;  support 
entertainment  or  personal  expenses; 
food  or  snack  breaks;  cost  of  travel  and 
payment  of  a  Federal  emplqyee;  per 
dion  or  expenses  other  than  local 
mileage  for  local  participants.  Travel  for 
CDC/ ATSDR  employees  will  be 
supported  by  CDC/ ATSDR.  Travel  for 
other  Federal  employees  wiU  be 
supported  by  their  respective  agencies. 
When  certain  meals  are  an  int^ral  and 
necessary  part  of  a  conference  (i.e., 
working  meal  where  business  is 
transacted  smd/or  a  bonafide  business 
product  is  produced),  grant  funds  may 
be  used  for  such  meals  (Where  meals 
and/or  lodgings  are  furnished  without 
charge  or  at  a  nominal  cost,  e.g.,  as  part 
of  the  registration  fee,  the  proposed  per 
diem  or  subsistence  aUowance  will  take 
this  into  consideration.). 

d.  CDC  and  ATSDR  funds  may  NOT 
be  used  for  reimbursement  of  indirect 
costs. 

e.  CDC  and  ATSDR  will  NOT  fund 
100  percent  of  any  conference  proposed 
under  this  announcement.  Part  of  the 
cost  of  the  proposed  conference  must  be 
supported  with  other  than  Federal 
funds. 

f  .  CDC  and  ATSDR  will  NOT  fimd  a 
conference  after  it  has  taken  place. 

g.  Althou^  the  practice  of  handing 
out  novelty  items  at  meetings  is  often 
employed  in  the  private  sef:tor  to 
provide  participants  with  souvenirs. 
Federal  funds  cannot  be  used  for  this 
purpose. 

Funding  Preference 

For  HIV  Applicants  Only 

Preference  may  be  given  to: 


a.  Conferences  sponsored  by 
organizations  that  serve  high-risk 
populations  especially  populations  and 
geographic  areas  that  are  under-served. 

b.  Applications  consistent  with  the 
CDC  national  goal  of  assisting  in 
building  and  maintaining  State,  local, 
and  commimity  infrastructure  and 
technical  capacity  to  carry  out  necessary 
HIV  and  STD  prevention  programs. 

No  preference  will  be  given  to 
organizations  that  have  received 
funding  in  past  years. 

D.  Program  Requirements 

CDC  and  ATSDR  grantee^  must  meet 
the  following  requirements: 

1.  Hie  conference  organizer(s)  may 
use  CDC's/ATSDR's  name  only  in 
factual  publicity  for  the  conference  and 
should  understand  that  CDC/ ATSDR 
involvement  in  the  conference  does  not 
necessarily  indicate  support  for  the 
organizer's  general  policies,  activities, 
or  products  or  the  content  of  speakers' 
presentations. 

2.  Any  conference  sponsored  by  CDC 
shall  be  held  in  facilities  that  are  fuUy 
accessible  to  the  public  as  required  l^ 
the  Americans  with  Disabihties  Act 
Accessibility  Gmdelines  (ADAAG). 
Accessibility  under  ADAAG  addresses 
accommodations  for  persons  with 
sensory  impairments  as  well  as  persons 
with  physical  disabilities  or  mobility 
limitations.  The  Director,  or  his/her 
designee,  of  the  CIO(s)  providing  funds 
or  approving  CDC  sponsorship  of  a 
confeirence  must  assure  that  the 
proposed  meeting  faciUties  comply  with 
ADAAG. 

3.  Manage  all  activities  related  to 
program  content  (e.g.,  objectives,  topics, 
attendees,  session  design,  workshops, 
special  exhibits,  speaker's  fees,  agenda 
composition,  and  printing).  Many  of 
these  items  may  be  developed  in  concert 
with  assigned  CDC  or  ATSDR  project 
personnel. 

4.  Provide  draft  copies  of  the  agenda 
and  proposed  ancillary  activities  to  CDC 
or  ATSDR  for  approval.  All  but  10%  of 
the  total  funds  awarded  for  the 
proposed  conference  will  be  restricted 
pending  approval  of  a  full  final  agenda 
by  CDC  or  ATSDR.  The  remaining  90% 
of  funds  will  be  released  by  letter  to  the 
grantee  upon  that  approval.  CDC  and 
ATSDR  reserve  the  right  to  terminate  co- 
sponsorship  at  any  time. 

5.  Determine  and  manage  all 
promotional  activities  (e.g.,  title,  logo, 
announcements,  mailers,  press,  etc.). 
CDC  or  ATSDR  must  review  and 
approve  any  materials  with  reference  to 
CDC  or  ATSDR  involvement  or  support. 

6.  Manage  all  registration  processes 
with  participants,  invitee,  and 
registrants  (e.g.,  travel,  reservations. 


correspondence,  conference  materials 
and  handouts,  badges,  registration 
procedures,  etc.). 

7.  Plan,  negotiate,  and  manage 
conference  site  arrangements,  including 
all  audio-visual  needs. 

8.  If  the  proposed  conference  is  or 
includes  a  satellite  broadcast 

(i)  Provide  individual,  on-camera 
rehearsals  for  all  presenters, 

(ii)  Provide  at  least  one  full  dress 
rehearsal  involving  the  moderator,  all 
presenters,  equipment,  visuals,  and 
practice  telephone  calls  at  least  one  day 
before  the  actual  broadcast  and  as  close 
to  the  actual  broadcast  time  as  possible, 

(ill)  Provide  full  scripting  and 
Teleprompter  use  for  the  moderator  and 
all  presenters, 

(iv)  Select  a  professional  moderator. 
Analyze  data  from  conference  activities 
that  pertain  to  the  impact  on  prevention. 
Adequately  assess  increased  knowledge, 
attitudes,  and  behaviors  of  the  target 
audience. 

9.  Analyze  data  fit)m  conference 
activities  that  pertain  to  the  impact  of 
prevention.  Adequately  assess  increased 
knowledge,  attitudes,  and  behaviors  of 
the  target  audience. 

10.  ATSDR  grantees  must  collaborate 
with  ATSDR  staff  in  reporting  and 
disseminating  results  and  relevant 
prevention  education  and  training 
information  to  appropriate  Federal. 
State,  and  local  agencies,  and  the 
general  public. 

E.  Application  Content 

Note:  HIV  applicants  go  to  Appendix  4. 

Letter  of  Intent  (LOI) 

Interested  applicants  are  required  to 
submit  an  original  and  two  copies  of  a 
two  to  three-page  in-depth  typewritten 
Letter  of  Intent  (LOI).  Upon  review  of 
the  LOI's,  CDC  or  ATSDR  will  extend 
written  invitations  to  perspective 
applicants  to  submit  applications.  CDC 
or  ATSDR  will  accept  applications  by 
invitation  only.  AvailabiUty  of  funds 
may  limit  the  number  of  applicants, 
regardless  of  merit,  that  receive  an 
invitation  to  submit  applications.  The 
LOI  should  specifically  describe  the 
following  required  information: 

1.  Title  of  the  proposed  conference — 
include  the  term  "conference," 
"symposium,"  "workshop,"  or  similar 
designation; 

2.  Location  of  conference — city,  state, 
and  physical  facilities  required  for  the 
conduct  of  the  meeting; 

3.  Expected  registration — ^the  intended 
audience,  approximate  number  and 
profession  of  persons  expected  to 
attend; 

4.  Date(s)  of  conference — inclusive 
dates  of  conference  (LOIs  without  date 
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of  co^  Ference  will  be  considered  non- 
responsive  to  this  program 
anno^cement  and  returned  to  the 
applibknt  without  review); 

5.  S^immary  of  conference  format, 
projected  agenda  (including  list  of 
princ^bal  areas  or  topics  to  be 
addrdssed),  including  speakers  or 
facilitator.  In  addition,  information 
should  be  provided  about  all  other 
natio^,  regional,  and  local  conferences 
held  ^h  the  same  or  similar  subject 
during  the  last  three  years;  and 

6.  JlKtification  of  the  conference, 
including  the  problems  it  intends  to 
clarify  and  the  developments  it  may 
stimiiiBte. 

Alsja  include  the  name  of  the 
organisation,  primary  contact  person's 
name;  knailing  address,  telephone 
number,  and  if  available,  fax  number 
and  e>inail  address.  The  LOI  must 
includ  3  the  estimated  total  cost  of  the 
conference  and  the  percentage  of  the 
total  cost  (which  must  be  less  than 
100%>  being  requested  from  CDC  or 
ATSDR.  Requests  for  100  percent 
fundihg  will  be  considered  non- 
respotiisive  to  this  program 
annoij^cement  and  will  be  returned  to 
the  a^i^licant  without  rt view.  Ciuxent 
recipiiBtats  of  CDC  and  ATSDR  funding 
must  bfovide  the  award  number  and 
title  otltheir  funded  programs.  No 
Appendixes,  booklets,  or  other 
dociunents  accompanying  the  LOI  will 
be  coa$id6red.  An  invitation  to  submit 
an  application  will  be  made  on  the  basis 
of  thei^roposed  conference's 
relati4<iship,  as  outlined  in  the  LOI,  to 
the  Cli>t  or  ATSDR  funding  priorities 
and  ay^lability  of  funds.  LOIs  should 
be  prdvided  by  over  night  mail  service, 
or  U.S.I  postal  service. 

THS  THREE  PAGE  LIMITATION 
(INCLUSIVE  OF  LETTERHEAD  AND 
SIGNATURES)  MUST  BE  OBSERVED 
OR  Titt:  LETTER  OF  INTENT  WILL  BE 
RETUF  NED  WITHOUT  REVIEW. 

AppUoition 


(mv 
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ler  of  intent  (LOI)  is  required  for 
this  Ingram  Annoimcement. 
Applii{:^ts  may  apply  to  CDC  or  ATSDR 
for  conference  support  only  after  their 
LOI  has  been  reviewed  by  CDC  and 
ATSDR)  and  a  written  invitation, 
includphg  an  application  form,  has  been 
received  by  the  prospective  applicant. 
An  invitation  to  submit  an  application 
does  not  constitute  a  commitment  on 
the  paH  of  CDC  or  ATSDR  to  fund  the 
application. 

In  adflition  to  the  following  required 
information,  use  the  information  in  the 
Progratli  Requirements  and  Evaluation 


Criteria  sections  to  develop  the 
application  content. 

1.  A  project  summary  cover  sheet  that 
includes: 

(a)  Name  of  organization. 

(b)  Name  of  c(^erence. 

(c)  Location  of  conference. 

(d)  Date(s)  of  conference. 

(e)  Intended  audience  and  number. 

(f)  Dollar  amount  requested. 

(g)  Total  conference  budget  amovmt. 

2.  A  brief  backgroimd  of  the 
organization — include  the 
organizational  history,  purpose,  and 
previous  experience  related  to  the 
proposed  conference  topic. 

3.  A  clear  statement  of  the  need  for 
and  purpose  of  the  conference.  This 
statement  should  also  describe  any 
problems  the  conference  will  address  or 
seek  to  solve,  and  the  action  items  or 
resolutions  it  may  stimulate. 

4.  An  elaboration  on  the  conference 
objectives  and  target  audience.  A  Ust 
should  be  included  of  the  principal 
areas  or  topics  to  be  addressed.  A 
proposed  or  final  agenda  must  be 
included. 

5.  A  clear  description  of  the  ^ 
evaluation  plan  and  how  it  will  assess 
the  accomplishments  of  the  conference 
objectives.  A  sample  of  the  evaluation 
instrument  that  will  be  used  must  be 
included. 

6.  A  step-by-step  schedule  and 
detailed  operation  plan  of  major 
conference  planning  activities  necessary 
to  attain  specified  objectives. 

7.  Biographical  sketches  are  required 
for  the  individuals  responsible  for 
planning  and  implementing  the 
conference.  Experience  and  training 
related  to  conference  planning  and 
implementation  as  it  relates  to  the 
proposed  topic  should  be  noted. 

8.  Letters  of  endorsement  or  support — 
Letters  of  endorsement  or  suppori  for 
the  sponsoring  organization  and  its 
capabiUty  to  perform  the  proposed 
conference  activity. 

9.  Budget  plan  and  justification — A 
clearly  justified  budget  narrative  that  is 
consistent  with  the  purpose,  objectives, 
and  operation  plan  of  the  conference. 
This  will  consist  of  a  budget  that 
includes  the  share  requested  from  CDC 
or  ATSDR  as  well  as  those  funds  from 
other  soiu^ces,  including  organizations, 
institutions,  conference  income  and/or 
registration  fees. 

The  narrative  should  be  no  more  than 
12  double-spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  and  12- 
point  font.  Pages  must  be  clearly 
niunbered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included.  The  original  and  two  required 
copies  of  the  application  must  be 
submitted  UNSTAPLED  AND 


UNBOUND.  Materials  which  should  be 
part  of  the  basic  plan  should  not  be  in 
the  appendices. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI),  Letter  of  Intent 

Due  Dates:  Cycle  A:  October  1,  1999 

For  conferences  May  1.  2000-April 

30,2001 
Cycle  B:  January  3,  2000,  For 

Conferences  August  1,  200a-July  31, 

2001 

Cycle  C:  April  3,  2000,  For 
Conferences  November  1,  2000- 
September  30,  2001 

On  or  before  October  1, 1999,  January 
3,  2000,  or  April  3,  2000,  applicant  must 
submit  an  original  and  two  (2)  copies  of 
the  LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Applicant  invited  to  apply  should 
submit  the  original  and  two  copies  of 
PHS  application  form  5161-1,  revised  7/ 
92  (OMB  Number  0937-0189).  Forms 
are  in  the  appUcation  kit  with  the  letter 
inviting  submission  for  one  of  these 
three  dates. 


Application  due  dates 


CYCLE  A:  December 

13,  1999. 
CYCLE  B:  Marcti  13, 

2000. 
CYCLE  C:  June  16. 

2000 


Earliest  possible 
award  dates 


April  1.2000 
July  1.2000 
September  30,  2000 


Applications  with  a  conference  date 
that  occiu^  within  sixty  days  of  date  of 
submission  of  application  will  be 
considered  non-responsive. 

Submit  the  appUcation  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Letters  of  Intent  and 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(1)  Received  on  or  before  the  date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

(3)  Late  Applications:  Applications, 
which  do  not  meet  the  criteria  in  (1)  or 
(2)  above,  are  considered  late 
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applications,  will  not  be  considered, 
and  wiU  be  returned  to  the  appUcant. 

G.  Bvahiation  Criteria 

(HIV  appUcants  go  to  Appendix  5  for 
Evaluation  criteria) 

Letter  of  Intent 

A  conference  is  a  symposium, 
seminar,  workshop,  or  any  other 
organized  and  formal  meeting  lasting 
portions  of  1  or  more  days,  where 
persons  assemble  to  exchange 
information  and  views  or  explore  at 
clarify  a  defined  sub)ect,  problem,  or 
area  of  knowledge,  whether  or  not  a 
published  report  results  from  such 
meeting.  The  confnence  should  support 
CXK:  or  ATSDR's  public  health 
principles  in  furtherance^  of  CDC's 
mission  or  ATSDR's  mission. 

Application 

CDC  and  ATSDR  Public  Health 
Conference  Supp(»t  Grant  Program 
applications  are  each  objectively 
reviewed  utilizing  the  following 
evaluaticHi  criteria: 

Section  1  .a. .  is  ATSDR  specific 

Section  l.b.,  is  CDC  specific 

Section  I.e.,  and  all  other  sections  in 
these  criteria  are  applicable  to  both  CDC 
and  ATSDR. 

except  for  HIV  Prevention  (see 
Appendix  5) 

1.  PROPOSED  PROGRAM  AND 
TECHNICAL  APPROACH  (25  points) 

a.  The  public  health  significance  of 
the  proposed  conference  including  the 
degree  to  which  the  conference  can  be 
expected  to  influence  the  prevention  of 
exposure  and  adverse  human  health 
effects  and  diminished  quahty  of  life 
associated  with  exposure  to  hazardous 
substances  from  waste  sites,  unplanned 
releases  and  other  sources  of  pollution 
present  in  the  environment  (Applicable 
to  ATSDR  applications  only). 

b.  The  appUcant's  description  of  the 
proposed  conference  as  it  relates  to 
specific  non-Federal  conferences  in  the 
areas  of  health  promotion  and  disease 
prevention  information/education 
programs  (except  mental  health,  and 
substance  abuse),  including  the  public 
health  need  of  the  proposed  conference 
and  the  degree  to  which  the  conference 
can  be  expected  to  influence  public 
health  practices.  Evaluation  will  be 
based  also  on  the  extent  of  the 
applicant's  collaboration  with  other 
organizations  serving  the  intended 
audience.  (Applicable  to  all  CDC 
applications  except  ATSDR  and  HIV.) 

c.  The  applicant's  description  of 
conference  objectives  in  terms  of 
quahty.  specificity,  and  the  feasibiUty  of 
the  conference  based  on  the  operational 
plan. 


2.  APPUCANT'S  CAPABILITY  (10 
points) 

Adequacy  of  applicants'  resources 
(additional  sources  of  funding, 
organization's  strengths,  staff  time, 
proposed  physical  facilities,  etc.) 
available  for  conducting  ccmference 

3.  THE  QUALIFICATION  OF 
PROGRAM  PERSONNEL  (20  points) 

Evaluation  will  be  based  on  the  extent 
to  which  the  application  has  described: 

a.  The  qualifications,  experience,  and 
commitment  of  the  principal  staff 
perscm,  and  his/her  abihty  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership. 

b.  The  competence  of  associate  staff 
persons,  discussion  leaders,  speakers. 
and  presenters  to  accompUsh 
conference  objectives. 

c.  Tlie  degree  to  which  the  applicant 
demonstrates  the  knowledge  of 
nationwide  and  educational  efforts 
curronUy  imderway  which  may  affect, 
and  be  affected  by,  the  proposed 
conference.  

4.  CONFERENCE  OBJECTIVES  (25 
points) 

a.  The  overall  quality,  reasonableness, 
fsasibihty,  and  l(^c  of  the  designed 
conference  objectives,  including  the 
overall  work  plan  and  timetable  for 
accomplishment. 

b.  The  likelihood  of  accomphshing 
conference  objectives  as  they  relate  to 
disease  prevention  and  health 
promotion  goals,  and  the  feasibility  of 
the  project  in  terms  of  the  operational 
plan. 

5.  EVALUA-nON  METHODS  (20 
points) 

Evaluation  instrument(s)  for  the 
conference  should  adequately  assess 
increased  knowledge,  attitudes,  and 
behaviors  of  the  target  audience. 

6.  BUDGET  JUSTEFICA'nON  AND 
ADEQUACY  OF  FAaLTTIES  (not 
scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness;  concise  and  clear 
justification:  and  consistency  with  the 
intended  use  of  grant  funds.  The 
appUcation  will  also  be  reviewed  as  to 
the  adequacy  of  existing  or  proposed 
fedlities  and  resources  for  conducting 
confnence  activities. 

H.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  the  Grants  Management 
Office  with  original  plus  two  copies  of: 

1.  A  Performance  Report,  or  in  lieu  of 
a  performance  report,  proceedings  of  the 
conference,  no  more  than  90  days  after 
the  end  of  the  budget/project  period. 

2.  A  Financial  Statiis  Report,  no  more 
than  90  days  after  the  end  of  the  budget/ 
project  period. 


Send  all  reports  to: 

Julia  L.  Valentine,  Grauts 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  fca  Disease 
Control  and  Prevention,  Koger  Center, 
Colgate  Bldg.,  2920  Brandywine  Road. 
MS  E-15,  AUanta,  Georgia  30341-3724. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Appendix  I. 

AR-5  HIV  Program  Review  Panel 
Requirements. 

AR-7  Executive  Order  12372  Review. 

AR-8  Public  Health  System  Reporting 
Requirements. 

AR-9  Paperwork  Reduction  Act 
Requirements. 

AR-10  Smoke-Free  Workplace 
Requirements. 

AR-11  Healthy  People  2000. 

AR-12  Lobbying  Restrictions. 

AR-15  Proof  of  Non-Profit  Status. 

AR-20  Conference  Support. 

k  Authority  and  Catalog  (^Federal 
obmestic  Assistance  Nimdber 

The  CDC  program  is  authorized  imder 
the  Public  Health  Service  Act,  section 
301  (42  U.S.C.  241.  as  amended).  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.283. 

The  HIV  Prevention  program  is 
authorized  under  the  Fiiblic  Health 
Service  Act  (42  U.S.C.  317  (k)  (2)  of  the 
Public  Health  Service  Act,  as  amended. 
The  Catalog  of  Federal  Domestic 
Assistance  numbor  is  93.941. 

The  ATSDR  program  is  authorized 
under  sections  104(i)  (14)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA).  (42 
U.S.C.  9604(i)  (14)  and  (15)).  The 
Catalog  of  Federal  Domestic  Assistance 
numbm  is  93.161. 

;.  Where  To  Obtain  AddMcmal 
Information 

To  receive  additional  written 
information,  call  1-888-GRANTS4  (1- 
888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest.  See 
also  the  CDC  home  page  on  the  Internet: 
http://Mrww.cdc.gov/od/pgo/ 
fonninfo.htm. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 

Julia  L.  Valentine,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 


tterest  See 
he  Internet: 


Roadi 
3724 


Cont^  il  and  Prevention  (CDC),  Koget 
Cent^t,  Colgate  Bldg.,  2920  Brandywine 
VIS  E-15,  Atlanta,  Georgia  30341- 
^  telephone  (770)  488-6871,  Email 


s:  jxvl©cdc.gov. 
program  technical  assistance, 
contaa:  C.E.  Criss  Crissman,  Resource 
AnalViiis  Specialist,  Office  of  the 
Director/Extramural  Services  Activity, 
Public  Health  Practice  Program  Office 
(PHPPD),  Centers  for  Disease  Control 
and  P^vention  (CDC),  4770  Buford 
High^May,  NE,  MS  K-38,  Atlanta. 
Georgito  30341-3714,  Telephone  (770) 
488-^513,  Email  address  cecl@cdc.gov 

Dat^:  August  13, 1999. 
John  lllwillianu, 

Directp^,  Procurement  and  Grants  Office, 
Centets Jot  Disease  Control  and  Prevention 
(CDC)' 

[FREkjcj.  99-21505  Filed  8-18-99;  8:45  am] 
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Centerafbr  Oil 
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Control  and 


OitMM^,  Disability  and  injury 
Pravamion  and  Control  S|>aclal 
Emohaais  Panal:  Raaaarch  Studias  to 
)  tha  Clinical  Ralevanca  of 
HIV  I  ^^ 

:ordance  with  section  10(a)(2)  of 
eral  Advisory  Committee  Act 
92-463),  the  Centers  for  Disease 
il  and  Prevention  (CDC) 
aimoimces  the  following  meeting. 

Nanbe:  Disease,  Disability  and  Injiuy 
Prevention  and  Control  Special 
Emph^$is  Panel:  Research  Studies  to' 
Charaitterize  the  Clinical  Relevance  of 
HIV  Swerinfection,  Program 
Annoimcement  #99105. 

Timip^  and  Dates:  9  a.m.-9:30  a.m., 
Augus|t|27, 1999  (Open)  9:30  a.m.-4:30 
p.m.,  August  27, 1999  (Closed). 

Place:  Professional  and  Scientific 
Associates,  2635  Century  Parkway, 
Suite  ^|0,  Atlanta,  GA.  30345. 
Telephone  404/633-6477. 

Statue:  Portions  of  the  meeting  will  be 
closed!^  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4) 
and  (6),  Title  5  U.S.C,  and  the 
Detemiination  of  the  Associate  Director 
for  Maii|agement  and  Operations,  CDC, 
pursuajat  to  Pub.  L.  92-463. 

Mati^  to  be  Discussed:  The  meeting 
will  iniiude  the  review,  discussion,  and 
evaluation  of  applications  received  in 
respond  to  Prc^am  Announcement 
#99105.  Due  to  administrative  delays 
this  nojtice  is  published  less  than  15 
days  p^r  to  the  meeting. 


FOR  FURTHER  MFORMA-nON  CONTACT: 
Nancy  Pearcey,  Prevention  Support 
Office,  National  Center  for  HIV,  STD, 
and  TB  Prevention,  CDC,  Corporate 
Square  Office  Park,  11  Corporate  Square 
Boulevard,  M/S  E07,  Atlanta,  Georgia 
30329,  telephone  404/639-8025,  e-mail 
nxpl@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  12, 1999. 
Carolyn  J.  Ruaaell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-21503  Filed  8-16-99;  12:19  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  Diaaaaa  Control  and 
Pravantion 

Diaaaaa,  DIaabillty  and  injury 
Pravantion  and  Control  Spacial 
Emphaaia  Panal:  Social  and 
Environmantai  intarvantiona  to  Raduca 
HIV  Incldanca 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  DisabUity  and  Injury 
Prevention  and  Control  Speci{d 
Emphasis  Panel:  Social  and 
Environmental  Interventions  to  Reduce 
HIV  Incidence.  Program  Announcement 
#99106. 

Times  and  Dates:  8:30  a.m.-9  a.m., 
August  27, 1999  (Open)  9  a.m.-4:30 
p.m.,  August  27, 1999  (Closed). 

Place:  CDC,  Executive  Park  Building 
16,  Conference  Room  B,  Executive  Park 
Drive,  Atlanta.  GA.  30329. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4) 
and  (6),  Title  5  U.S.C,  and  the 
Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
piusuant  to  Pub.  L.  92-463. 

Matters  to  be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement 
#99106.  Due  to  administrative  delays 
this  notice  is  published  less  than  15 
days  prior  to  the  meeting. 


FOR  FURTHER  MFORMATKWI  CONTACT: 
Nancy  Pearcey,  Prevention  Support 
Office,  National  Center  for  HIV,  STD. 
and  TB  Prevention,  CDC,  Corporate 
Square  Office  Park,  11  Corpwate  Square 
Boulevard,  M/S  E07,  Atlanta,  Georgia 
30329.  telephone  404/639-8025,  e-mail 
nxpl@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  annoimcements  of 
meetings  and  other  conmiittee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  12. 1999. 

Carolyn  ).  Rnaaell. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-21504  Filed  8-16-99;  12:19  pmj  ^ 
BIUJNG  COOE  4163-1»-P 

DEPARTMENT  OF  HEALTH  ItiD 
HUMAN  SERVICES 

Admbilatration  for  Chiidran  anii 
Familiaa 

Grant  To  American  Public  Human 
Services  Association 

AGENCY:  Office  of  Family  Assistance, 
ACF,  DHHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  an 
award  is  being  made  to  the  American 
Public  Human  Services  Association 
(APHSA)  of  Washington,  DC  in  the 
amount  of  $15,000  for  support  to  their 
Executive  Leadership  Institute.  After  the 
appropriate  reviews,  it  has  been 
determined  that  this  proposal  qualifies 
as  a  sole  source  award.  "Hie  Executive 
Leadership  Institute  of  APHSA  is 
designed  by  and  for  State  Human     • 
Service  Administrators  and  offers 
various  educational  activities  that  will 
enhance  the  skills  and  leadership 
capacity  of  State  Human  Service 
Administrators  and  other  high-level 
policy  makers  involved  in 
implementation  of  State  TANF 
Programs. 

The  American  Public  Human  Services 
Association  is  a  very  unique 
organization  in  the  Welfare  Reform 
community.  The  mission  of  APHSA  is 
to  develop,  promote,  and  implement 
pubic  human  service  policies  that 
improve  the  health  and  well  being  of 
families,  children,  and  adults.  APHSA 
educates  members  of  Congress,  the 
media,  and  the  broader  public  on  what 
is  happening  in  the  States  concerning 
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wel£ue,  child  welfare,  healthcare 
reform,  and  other  issues  that  directly 
impact  the  TANF  program.  The 
Executive  Leadership  faistitute  focuses 
its  efforts  on  the  top  State  Hiunan 
Service  Executive  and  Senior  Managers 
and  other  high  level  policy  makers.  By 
partnering  with  APHSA  on  this  project, 
the  Administration  for  Children  and 
Families  will  further  its  goal  in  Welfare 
Reform  by  nnhanring  the  skills  and 
leadership  capacity  of  the  Human 
Service  Administrators  and  other  high 
level  policy  makers  involved  in 
implonenting  TANF  programs.  The 
period  of  this  funding  vrill  extend 
through  May  31.  2000. 

FOR  FURTHER  ■fOnMATIOH  CONTACT:  Paul 
Maiers,  OJESce  of  Family  Assistance. 
Administration  for  Children  and 
Families.  370  L'Siifant  Promenade.  SW. 
Washington.  DC  20447,  Telephone: 
202-401-5438. 

Dated:  August  10. 1999. 
AhFinCColbiis, 

Directm;  Office  of  Family  Assistance. 

(FR  Doc.  9&-21476  Filed  fr-lS-^gg;  8:45  am] 

MLUNQ  CODE  «1M-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HaaHh  Care  Firamcing  AdminMration 
(HCFA-R-72I 

Agency  Infonnation  Cdlaclion 
Acttvmee:  Pfopoeed  Collection; 


agency:  Health  Care  Financing 
Administration.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Hralth  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  iflvited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  infonnation,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
biirden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  infonnation  collection 
burden. 


Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection. 

Title  of  Infonnation  Collection: 
Infonnation  Collection  Requirements  in 
42  CFR  473.18,  473.34.  473.36,  and 
473.42.  PRO  Reconsiderations  and 
Appeals. 

Form  No.:  HCFA-R-72  (OMB#  0938- 
0443). 

Use:  These  requirements  contain 
procedures  for  PROs  to  use  in 
reconsideration  of  initial 
determinations.  The  infonnation 
requirements  contained  in  these 
r^ulations  are  on  PROs  to  provide 
information  to  parties  requesting  a 
reconsideration.  These  parties  will  use 
the  information  as  guidelines  for  appeal 
rights  in  instances  where  issues  are  still 
in  dispute. 

Frequency:  On  occasioiL 

Affected  Public:  Individuals  or 
Housdiolds.  Business  or  other  for-profit. 

Number  of  Respondents:  53. 

Total  Aimual  Responses:  15,670. 

Total  Aimual  Hours:  3,578. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwoik  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://Mrww.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  0MB  number,  and  HCFA 
document  identifier,  to 
PaperworkOhc&.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  78&-1326. 
Wfitten  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Swvices, 
Seciuity  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards. 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26.  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  August  10, 1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  99-21554  Filed  8-18-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-718-721] 

Agency  infonnation  Collection 
AcUvRies:  Propoeed  Coiiection; 
Comment  Requeet 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proftosed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
infonnation  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  infcmnation  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  infcffmation  collection 
biutlen. 

Type  of  Infonnation  Collection 
Request:  Revision  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Business  Proposal  Formats  for 
Utilization  and  Quality  Control  Peer 
Review  Organizations  (PROs). 

form  No.;  HCFA-718-721  (OMB# 
0938-0579). 

Use:  The  information  collected  on 
these  forms  by  current  Peer  Review 
Organizations  (PROs)  and  other  bidders 
will  provide  HCFA  with  the  necessary 
information  to  evaluate  their  contract 
proposals.  This  information  will  satisfy 
the  need  for  meaningful,  consistent,  and 
verffiable  data.  With  this  data.  HCFA 
will  be  able  to  compare  the  costs 
reported  by  the  PROs  on  the  cost  reports 
to  the  proposed  costs  noted  on  the 
business  proposal  forms. 

Frequency:  Other:  Tri-Annually. 

Affected  Public:  Business  or  other  for- 
profit,  and  Not-for-profit  institutions. 

Number  of  Respondents:  20. 

Total  Annual  Responses:  20. 

Total  Annual  Hours:  535. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
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requdiit,  including  your  address,  phone 
num1)^r,  OMB  number,  and  HCFA 
document  identifier,  to 
Papehvork@hcfa.gov,  or  call  the  Reports 
CleaEance  Office  on  (410)  786-1326. 
Written  comments  and 
recoinmendations  for  the  proposed 
infortiation  collections  must  be  mailed 
withia  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
desioiated  at  the  following  address: 
HCF^  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-20  7500  Security  Boulevard, 
Baltiikiore,  Maryland  21244-1850. 

Dat*^:  August  10. 1999. 
John  If^  Burke  m, 

HCFA  iiennrtis  Clfffimnre  nfficr-r,  HCFA  Office 
of  Inf0tfnation  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enter6tise  Standards. 

(PR  D^C.  99-21556  Filed  8-19-99;  8:45  am] 
BILUfM^  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

H«altii|  Care  Financing  Administration 
[HCF/i|838] 

Agenof  Information  Collection 
Activmes:  Submission  For  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperliyork  Reduction  Act  of  1995,  the 
Health;  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Humaia  Services,  has  submitted  to  the 
Officei  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regar4i|ng  the  biuden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  ag^cy's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhanjt^  the  quality,  utiUty,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ciu'rently 
approT^d  collection. 

Title  of  Information  Collection: 
Medicare  Credit  Balance  Reporting 
Requirements  and  Supporting 
Regulations  in  42  CFR  413.20,  405.371 
and  401378. 


Form  No.:  HCFA-838  (OMB#  0938- 
0600). 

Use:  Section  1866(a)(1)(C)  of  the 
Social  Security  Act  requires  health  care 
providers  participating  in  the  Medicare 
program,  to  make  adequate  provisions  to 
refund  any  monies  incorrectly  paid  by 
Medicare.  This  collection  of  credit 
balance  information  is  needed  to  ensure 
that  the  millions  of  dollars  in  improper 
program  payments  are  collected. 
Approximately  47,600  health  care 
providers  will  be  required  to  submit  a 
quarterly  credit  balance  report  that 
identifies  the  amount  of  improper 
payments  they  receive  that  are  due  to 
Medicare.  The  intermediaries  will 
monitor  the  reports  to  ensure  these 
funds  are  collected. 

Frequency:  Quarterly. 

Affected  Public:  Not-for-profit 
institutions,  and  Business  or  other  for- 
profit. 

Number  of  Respondents:  17,600.    - 

Total  Aimual  Responses:  190,400. 

Total  Annual  Hours:  1 ,142,400. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503. 

Dated:  August  5,  1999. 
lohn  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  99-21555  Filed  8-18-99;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Call  for  Public  Comment:  Changing  the 
Conversation— A  National  Plan  to 
Improve  Substance  Abuse  Treatment 

AGENCY:  Center  for  Substance  Abuse 
Treatment,  Substance  Abuse  and  Mental 
Health  Services  Administration,  DHHS. 


ACTION:  Request  for  public  comment  on 
five  issues  (domains)  of  concern  to  the 
substance  abuse  treatment  field  when 
assessing  substance  abuse  treatment 


SUMMARY:  This  notice  announces  that 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
Center  for  Substance  Abuse  Treatment 
(CSAT)  is  formally  inviting  public 
comment  on  five  issues  (domains)  that 
are  of  concern  to  the  substance  abuse 
treatment  field  and  require  development 
and  exploration.  Via  several 
mechanisms,  including  public  hearings, 
CSAT  intends  that  findings  from  the 
exploration  of  individual  domains  will 
ultimately  be  synthesized  into  a 
coherent  national  strategy  to  guide 
substance  abuse  treatment  program  and 
policy  development  for  the  future. 
Individuals  and  organizations  are 
encoiuaged  to  comment  in  one  of 
several  ways:  (1)  in  writing,  by 
submission  through  the  U.S.  Mail  or 
courier  service;  (2)  via  the  National 
Treatment  Plan  web  site  (http:// 
www.NaTxPlan.org);  or  (3)  in  person  at 
one  of  the  remaining  four  public 
hearings  scheduled  at  locations  across 
the  coimtry.  The  final  cutoff  date  for 
comments  is  December  1, 1999.  This 
notice  discusses  the  public  hearings  at 
which  interested  individuals/ 
organizations  may  testify  regarding  the 
five  substance  abuse  treatment  domains 
discussed  below. 

DATES/LOCATIONS:  In  addition  to  the 
public  hearing  held  on  July  8  in 
Hartford,  Connecticut,  CSAT  plans  to 
conduct  four  more  public  hearings  in 
1999 — September  16  in  Chicago, 
Illinois;  October  in  Portland,  Oregon, 
and  Washington,  DC;  and  November  in 
Tampa/St.  Petersburg,  Florida.  The  next 
hearing  will  be  held  at  Loyola 
University.  Water  Tower  Campus, 
MarqUflte  Center  (2nd  Floor), 
Georgetown  Room,  Corner  of  Rush  and 
Pearson  Streets.  Chicago,  Ilhnois  60611. 
on  September  16, 1999,  between  the 
hours  of  8:30  a.m.  and  5:00  p.m. 
Specific  details  regarding  subsequent 
hearings  will  be  published  in  the 
Federal  Register  approximately  one 
month  prior  to  each  hearing. 

Requests  to  testify  at  the  Chicago, 
Illinois,  public  hearing  must  be 
submitted  to  the  addressee  indicated 
below  by  September  9, 1999.  Seating  is 
limited.  In  the  event  that  interpretive 
services  for  the  hearing-impaired  are 
required,  please  indicate  these  special 
needs  to  the  addressee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
regarding  the  hearing  and/or 
testimonies,  as  well  as  requests  to  testify 
must  be  addressed  to:  Peggy  Cockrill, 
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[Tele:  (301)  443-7024;  e-mail: 
pcockril9samhsa.gov;  Fax:  (301)  480- 
6077],  Center  for  Substance  Abuse 
Treatment.  SAMHSA.  Rockwall  II 
Building.  Suite  618,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

Written  comments  (without  a  request 
to  personally  testify)  will  also  be 
accepted  by  the  above  addressee. 
Written  testimonies  are  limited  to  five 
(5)  typed  pages  using  1.5  line  spacing 
and  12  point  font. 
SUPPLEMSITARY  information: 

Background 

Building  on  recent  advances  and 
studies,  CSAT  has  initiated  plans  to 
focus  on  how  to  apply  its  extensive 
knowledge  to  the  practical  objective  of 
imfHoving  treatment  outcomes.  The 
plmis  include  synthesizing  current 
knowledge  and  recommendations  about 
treatment,  service  systems,  application 
of  best  practices,  diffusion  methods,  and 
organization  and  financing  of  substance 
abuse  treatment  services.  Federal 
Government  and  outside  experts,  as 
well  as  the  interested  public,  will 
explore  the  ciirrent  state  of  the 
knowledge,  resources,  needs,  and 
service  and  organizational  capacity.  The 
objective  is  the  culling  of  priorities  for 
action  by  the  government  and  by  others 
in  the  substance  abuse  treatment  field. 
As  noted  above.  CSAT  is  inviting  the 
public  to  comment  on  five  domains  as 
part  of  the  initial  step  of  the  plan.  The 
domains,  as  well  as  some  initial 
questions  for  exploration,  include: 

(1)  Closing  the  Treatment  Gap:  Where 
are  the  gaps?  How  big  are  they  for 
different  populations?  For  different 
types  of  settings  and  treatment 
modalities?  How  big  are  gaps  in  other 
related  systems  of  care,  e.g.,  welfare, 
child  wel&re,  housing?  What  are  the 
policy,  organization,  and  financing 
issues  that  must  be  addressed  in  the 
private  and  public  systems,  including 
Medicaid  and  Medicare,  to  close  the 
treatment  gap? 

(2)  Reducing  Stigma  and  Changing 
Attitudes:  What  are  the  nature,  causes 
and  consequences  of  addiction  stigma? 
What  can  CSAT,  the  treatment  field, 
consiuners  and  families  do  to  address 
stigma  related  to  addiction,  substance 
abuse  treatment  and  individuals  with 
substance  abuse  disorders?  How  do 
other  stigmas  impact/compound  the 
stigma  of  addiction? 

(3)  Improving  and  Strengthening 
Treatment  Systems:  What  are  the 
clinical  and  organizational  challenges 
facing  treatment  organizations  in  the 
public  and  private  sectors?  What  can 
CSAT,  the  treatment  field,  consumers 
and  families  do  to  improve  and 
strengthen  treatment  organizations  so 


that  they  can  adapt  to  the  new 
imperatives  of  the  changing  treatment 
system,  and  to  improve  the  relationship 
between  the  general  health  care  system 
and  the  specialty  substance  abuse 
treatment  system?  What  should  be  done 
at  the  State,  coimty  and/or  local  levels 
to  improve  and  strengthen  substance 
abiise  treatment? 

(4)  Connecting  Services  and  Research: 
What  are  the  best  methods  by  which 
CSAT,  the  treatment  field,  consumers 
and  famihes  can  foster  and  support 
evaluation  of  proven  research  findings 
in  community-based  settings  and 
idfflitification  and  adoption  of  best 
practices? 

(5)  Addressing  Workforce  Issues: 
What  are  the  issues  facing  clinicians 
treating  addictions?  What  can  CSAT,  the 
treatment  field,  consumers  and  families, 
and  professional  associations  do  to 
foster  training,  appropriate 
ciedentialing,  and  licensure  in  all 
settings  in  which  treatment  occius,  and 
to  support  treatment  organizations  in 
developing  appropriate  policies  for 
clinical  training? 

Hearing  Format 

The  hearings  will  be  divided  into  five 
segments  (i.e.,  the  five  domains 
described  above)  of  approximately  45- 
60  minutes  each.  Each  individual/ 
organization  participant  will  be  limited 
to  three  (3)  minutes  of  oral  testimony 
and  five  (5)  pages  of  typed  testimony 
per  domain.  All  oral  testimonies  must 
be  accompanied  by  a  written  testimony 
of  no  more  than  five  (5)  typed  pages 
using  1.5  line  spacing  and  12  point  font. 
Five  copies  of  written  testimonies  may 
either  he  submitted  before  the  hearing  to 
the  addressee  listed  above  or  to  the 
registrar  at  the  hearing.  As  the  hearing 
schedule  allows,  tmscheduled 
testimonies  will  be  accommodated.  All 
testimonies  (recorded  and  written)  will 
become  a  part  of  the  public  domain. 

Dated:  August  12. 1999. 
Rkhard  Kopanda, 
Executive  Officer,  SAMHSA. 
(FR  Doc.  99-21475  Filed  »-18-99;  8:45  am] 
BHJJNQ  CODE  416a-20-U 


DEPARTMENT  OF  THE  INTERIOR 
Fteh  and  WikJIIta  Service 

Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 


PRT-016026 

Applicant:  John  T.  Hughes,  Muskegon,  MI 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-016089 
Applicant:  Morgan  Wynne,  Anchorage,  AK 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-016149 

Applicant:  Wilson  Seay  Stout,  Dallas,  TX 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
siuvival  of  the  species. 
PRT-016158 

Applicant:  International  Animal  Exchange, 
Femdale.  MI 

The  applicant  requests  a  permit  to 
export  1.0  captive  bom  black  leopard 
[Panthera  pardus)  to  Baijing  Badaling 
Wild  Animal  World,  Beijing,  China,  for 
the  purposes  of  public  display, 
education  and  captive  breeding. 

Written  data  or  comments  shoiild  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  marine  mammals.  The 
application  was  submitted  to  satisfy 
requirements  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  regulations 
governing  marine  mammals  (50  CFR 
18). 

PRT-016090 
Applicant:  Harry  Koch,  Heath,  TX 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus) 
sport-himted  from  the  Lancaster  Sound 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 

Docimients  and  other  information 
submitted  with  these  appUcations  are 
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availalil  e  for  review,  subject  to  the 
requirttments  of  the  Privacy  Act  and 
Freeddi/ti  of  bifoimation  Act,  by  any 
party  virho  submits  a  written  request  for 
a  copy  6f  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginm  22203.  Phone:  (703/358-2104); 
FAX:  (n)3/358-2281). 

Date4  {August  13, 1999. 
Paml 

Acting  Chief,  Branch  of  Permits.  Office  of 
Managmtient  Authority. 

(FR  Doc.;99-21473  Filed  8-18-99;  8:45  am) 
BNJJNQ  (I^OE  4310-a5-P 


DEPARTMENT  OF  THE  INTERIOR 

nsh  ai^  WlkJIHa  Service 

Migratory  Bird  Permits;  Notice  of  Intent 
To  Preplire  an  Environmental  Impact 
Statement  on  Resident  Canada  Gooae 
Management 

AGENCV^  Fish  and  Wildlife  Service. 

Interio^J 

ACnONJ  y^Jotice  of  intent. 

SUMMA^V:  The  U.S.  Fish  and  Wildlife 
3ervice  [Service  or  we)  is  issuing  this 
notice  t<>  advise  the  public  that  we  are 
initiating  efforts  to  prepare  an 
Environtnental  Impact  Statement  (EIS) 
for  resitlent  Canada  goose  management 
under  t|le  authority  of  the  Migratory 
Bird  Treaty  Act.  The  EIS  will  consider 
a  range;  of  management  alternatives  for 
addresHng  expanding  populations  of 
locally4l>reeding  Canada  geese  that  are 
increasiiigly  posing  threats  to  health  and 
human  I  safety  and  injuring  personal  and 
public  property.  This  notice  describes 
possibloaltematives,  invites  public 
particii)ttion  in  the  scoping  process  for 
preparing  the  EIS.  and  identifies  the 
Service! '  >fficial  to  whom  you  may  direct 
questions  and  comments.  While  we 
have  yerti  to  determine  potential  sites  of 
public  scoping  meetings,  we  will 
publish  a  notice  of  any  such  public 
meeting!  with  the  locations,  dates,  and 
times  in  the  Federal  Register. 
DATES:  Vou  must  submit  written 
commeMs  regarding  EIS  scoping  by 
October  18, 1999,  to  the  address  below. 
ADDRESSES:  You  should  send  written 
comments  to  the  Chief,  Office  of 
MigratdrHr  Bird  Management,  U.S.  Fish 
and  Wij^yUfe  Service.  Department  of  the 
Interiorl  |ms  634— ARLSQ,  1849  C  Street 
NW.,  V\^shington.  D.C.  20240.  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
public  iHcord.  You  may  inspect 


comments  diuing  normal  business 
hours  in  room  634 — Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Andrew,  Chief,  or  Ron  W. 
Kokel,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION: 

Background 

Numbers  of  Canada  geese  that  nest 
and  reside  predominantly  within  the 
conterminous  United  States  have 
increased  exponentially  in  recent  years. 
These  geese  are  usually  referred  to  as 
"resident"  Canada  geese.  Recent  surveys 
in  the  Atlantic,  Mississippi,  and  Central 
Flyways  suggest  that  the  resident 
breeding  population  now  exceeds  1 
million  individuals  in  both  the  Atlantic 
and  Mississippi  Flyways  is  increasing 
dramatically.  Because  resident  Canada 
geese  live  in  temperate  climates  with 
relatively  stable  breeding  habitat 
conditions  and  low  numbers  of 
predators,  tolerate  hiunan  and  other 
distwhances,  have  a  relative  abundance 
of  preferred  habitat  provided  by  cuftent 
urban/suburban  landscaping 
techniques,  and  fly  relatively  short 
distances  to  winter  compared  with  other 
Canada  goose  populations,  they  exhibit 
a  consistently  high  annual  production 
and  survival.  Given  these 
characteristics,  the  absence  of  waterfowl 
htmting  in  many  of  these  areas,  and  free 
food  handouts  by  some  people,  these 
urban/suburban  resident  Canada  goose 
populations  are  increasingly  coming 
into  conflict  with  human  activities  in 
many  parts  of  the  country. 

Conflicts  between  geese  and  people 
affect  or  damage  several  types  of 
resources,  including  property,  human 
health  and  safety,  agriculture,  and 
natural  resources.  Common  problem 
areas  include  public  parks,  airports, 
public  beaches  and  swimming  facilities, 
water-treatment  reservoirs,  corporate 
business  areas,  golf  courses,  schools, 
college  campuses,  private  lawns, 
amusement  parks,  cemeteries,  hospitals, 
residential  subdivisions,  and  along  or 
between  highways. 

Property  damsige  usually  involves 
landscaping  and  walkways,  most 
commonly  on  golf  courses  and 
waterfront  property.  In  parks  and  other 
open  areas  near  water,  large  goose  flocks 
create  local  problems  with  their 
abundant  droppings  and  feather  litter 
(Conover  and  Chasko,  1985).  Siirveys 
have  fouind  that  while  most  landowners 
like  seeing  some  geese  on  their  property, 
eventually,  increasing  numbers  of  geese 
and  the  associated  acciunulation  of 


goose  droppings  on  lawns  cause  many 
landowners  to  view  geese  as  a  nuisance 
and  thus  reduce  both  the  aesthetic  value 
and  recreational  use  of  these  areas 
(Conover  and  Chasko,  1985). 

Negative  impacts  on  human  health 
and  safety  occur  in  several  ways.  At 
airports,  large  numbers  of  geese  can 
create  a  very  serious  threat  to  aviation. 
Resident  Canada  geese  have  been 
involved  in  a  large  number  of  aircraft 
strikes  resulting  in  dangerous  landing/ 
take-off  conditions  and  costly  repairs. 
As  a  result,  many  airports  have  active 
goose  control  programs.  Excessive  goose 
droppings  are  a  disease  concern  for 
many  people.  Public  beaches  in  several 
States  have  been  closed  due  to  excessive 
fecal  coliform  levels  that  in  some  cases 
have  been  traced  back  to  geese  and  other 
waterfowl.  Additionally,  during  nesting 
and  brood  rearing,  aggressive  geese  have 
bitten  and  chased  people. 

Agricultiual  and  natiual  resoiut:e 
impacts  include  losses  to  grain  crops, 
overgrazing  of  pastiues,  and  degrading 
water  quality.  Goose  droppings  in  heavy 
concentrations  can  overiertilize  lawns 
and  degrade  water  quality  resulting  in    = 
eutrophication  of  lakes  with  excessive 
algae  growth  (Manny  et  al.,  1994). 
Overall,  complaints  related  to  personal 
and  public  property  damage, 
agricultiu^l  damage  and  other  public 
conflicts  are  increasing  as  resident 
Canada  goose  populations  increase. 

Until  recently,  we  attempted  to 
address  this  growing  problem  through 
existing  annual  himting  season 
frameworks  and  the  issuance  of  control 
permits  on  a  case-by-case  basis.  While 
this  approach  provided  relief  in  some 
areas,  it  did  not  completely  address  the 
problem.  On  June  17,  we  published  a 
final  rule  in  the  Federal  Register  (64  FR 
32766)  establishing  a  new  special 
Canada  goose  permit.  The  new  permits 
are  specifically  for  the  management  and 
control  of  resident  Canada  geese.  We 
will  issue  permits  to  State  conservation 
or  wildlife  management  agencies  on  a 
State-specific  basis,  so  States  and  their 
designated  agents  can  initiate  resident 
goose  damage  management  and  control 
injury  problems  within  the  conditions 
and  restrictioi^  of  the  permit  program. 
The  f>ermits,  while  restricted  to  the 
period  between  March  1 1  and  August 
31,  increase  the  use  and  availability  of 
control  measures,  decrease  the  number 
of  injurious  resident  Canada  geese  in 
localized  areas,  have  little  impact  on 
himting  or  other  recreation  dependent 
on  the  availability  of  resident  Canada 
geese,  and  allow  injiuy/damage 
problems  to  be  dealt  with  on  the  State 
and  local  level,  thereby  resulting  in 
more  responsive  and  timely  control 
activities.  The  new  special  permits 
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furthw  result  in  biologically  sound  and 
more  cost-efiiactive  and  efficient 
resident  Canada  goose  damage 
management  Overall,  the  new  permit 
will  provide  some  additional 
management  flexibility  needed  to 
addzMS  this  soious  problem  and  at  the 
same  time  simplify  die  procedures 
needed  to  adndnister  this  program.  In 
the  short  term,  we  believe  this  permit 
wiU  satisfy  the  need  for  an  efficient/ 
cost-eSactive  program  while  aUowing  us 
to  maintain  management  control. 

In  the  long-term,  however,  we  realize 
that  mcne  management  flexibility  will 
likely  be  necessary.  Because  of  the 
unique  locations  where  large  niunbers 
of  these  geese  nest,  feed,  ami  reside,  we 
continue  to  believe  that  new  and 
innovative  q>proaches  and  strategies  for 
dealing  with  bird/human  conflicts  will 
be  needed.  We  have  recently  begun  the 
initial  work,  with  the  full  assistance  and 
cooperation  of  the  Flyway  Councils  and 
the  Wildlife  Services  program  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS/WS),  to  develop  a  long- 
term  strategy  to  integrate  our 
management  of  these  birds  into  a  larger 
Flyway  management  plan  system.  In 
order  to  properly  examine  cdtemative 
strategies  to  control  and  manage 
resident  Canada  geese  that  either  pose  a 
threat  to  health  and  human  safety  or 
cause  damage  to  personal  and  public 
property,  the  preparation  of  an  EIS  is 
necessary. 

IflridfBHt  Canada  Geoae  Popaldioiis 

Canada  geese,  like  other  geese,  are 
long-lived  birds  with  relatively  low 
refunduction  rates  and  high  survival 
rates.  However,  of  all  the  Canada  goose 
subspecies,  the  subspecies  comprising 
most  resident  geese  have  a  high« 
reproductive  and  adult  survival  rate. 
While  arctic  and  subarctic  Canada  goose 
survival  and  reproduction  are  greaUy 
influenced  by  weather  conditions, 
resident  geese  live  in  more  temperate 
rlimatwa  with  relatively  stable  breeding 
habitat  conditions  and  low  numbers  of 
predators.  Additionally,  nesting  resident 
geese  are  very  tolerant  of  human 
disturbance  and  willing  to  nest  in  close 
proximity  to  other  geese  (Gosser  and 
Conover,  1999;  Zenner  and  LaCkange, 
1998).  Urban  and  suburban  landscaping 
in  the  conterminous  United  States  ofiiers 
resident  geese  a  relative  abundance  of 
prefraied  habitat  (park-like  open  areas 
Mrith  short  grass  adjacent  to  small  bodies 
of  water).  Also,  resident  geese  fly 
relatively  short  distances  to  winter 
compared  with  other  Canada  goose 
populations.  All  of  these  fectors  result 
in  consistendy  high  annual 
'reproduction  and  survival  for  the 
resident  Canada  goose  popiUation. 


In  recent  years,  the  numbms  of 
Canada  geese  that  nest  predominantly 
within  the  conterminous  United  States 
have  increased  tremendously.  Recent 
surveys  in  the  Atlantic,  Mississippi,  and 
Central  Fiyways  (Wood  et  al..  1994; 
Kelley  et  al.,  1998;  Nelson  and  Getting, 
1998;  Sheaffer  and  Maledd,  1998; 
Wilkins  and  Cooch.  1999)  suggest  that 
the  resident  breeding  population  now 
exceeds  1  million  individuals  in  both 
the  Atlantic  (17  States)  and  Mississippi 
(14  States)  Fiyways.  Available 
information  shows  that  in  the  Atlantic 
Flyway,  the  resident  population  has 
increased  an  average  of  14  pwcent  per 
year  since  1989.  In  the  Mississippi 
Flyway.  the  residrait  population  of 
r^^na<^a  geese  has  incretiiBed  at  a  rate  of 
about  6  pement  per  year  during  the  last 
10  yean.  In  the  Central  and  Pacific 
Fiyways,  populations  of  resident 
Canada  geese  have  similarly  increased 
over  the  last  few  years.  Yot  example,  in 
the  Puget  Sovmd  area  of  Washington,  a 
10-year  trend  shows  an  increase  from 
3,110  geese  in  1988  to  13,512  geese  in 
1997,  an  increase  of  434%.  We  remain 
conconed  about  the  rapid  growth  rate 
exhibited  by  these  already  large 
populations. 

ConeBt  Management  Actions 

To  date,  we  have  tried  to  address 
injurious  resident  Canada  goose 
problems  through  existing  himting 
seasons,  the  creation  of  new  special 
Canada  goose  seasons  designed  to  target 
resident  populations,  the  issuance  of 
depredation  pomits  alloMring  specific 
control  activities,  and  the  creation  of  a 
new  special  Canada  goose  permit. 

(1)  Special  Hunting  Seasoxis 

Special  Canada  goose  seasons  are 
hunting  seasons  specifically  designed  to 
target  resident  populations  throng 
either  time  or  area  restrictions.  We  first 
initiated  special  seasons  targeting 
resident  Canada  geese  in  1977  in  the 
Mississippi  Flyway  with  an 
experimental  late  season  in  Michigan. 
This  original  intent  of  these  special  ■ 
seasons  was  to  provide  additional 
harvest  opportunities  on  resident 
Canada  geese  while  minimizing  impacts 
to  migrant  geese.  InitiaUy,  we 
considered  all  such  seasons 
experimental,  pending  a  thorough 
review  of  the  data  gathered  by  the 
participating  State.  We  presenUy  offer 
special  seasons  targeting  resident 
Canada  geese  in  all  four  Fiyways,  with 
31  States  participating.  They  are  most 
popular  among  States  when  regular 
Canada  goose  seasons  are  restricted  to 
protect  migrant  populations  of  Canada 


Harvest  of  Canada  geese  during  these 
special  seasons  has  increased 
substantially  over  the  last  10  years.  In 
the  Atlantic  Flyway,  16  of  17  States 
hold  special  Canada  goose  seasons,  with 
harvest  rising  from  about  2,300  in  1988 
to  over  272,000  in  1998.  In  the 
Mississippi  Flyway,  11  of  14  States  hold 
special  Canada  goose  seasons,  and 
harvest  has  increased  from  slightiy  more 
than  1,000  in  1981  to  over  275.000  in 
1998.  Both  Minnesota  and  Michigan 
currendy  harvest  in  excess  of  70.000 
locally-breeding  Canada  geese  per  year. 
While  the  harvest  opportunities  are  not 
as  significant  in  the  Central  and  Pacific 
Fiyways,  as  areas  and  seasons  have 
expanded,  harvest  has  increased  from 
approximately  1.300  in  1989  to  almost 
40.000  in  1998.  Putting  these  harvest 
numbers  in  perspective.  Martin  and 
Padding  (1999)  estimated  that  himters 
harvested  a  total  of  2.038,700  Canada 
geese  last  year  in  the  U.S.  Thus, 
conservatively,  resident  Canada  geese 
now  comprise  roughly  30%  of  the  total 
Canada  goose  harvest  in  the  U.S. 
(587.000  of  2,038,700).  However, 
despite  these  dramatic  increases  in 
harvest  over  the  last  10  years,  from  less 
than  24,000  in  1988  to  over  587,000  last 
year  (a  24-fold  increase),  populations 
continue  to  increase  in  all  Fiyways. 

Creation  of  these  special  harvest 
opportunities  has  helped  to  limit  the 
problems  and  conflicts  between  geese 
and  people  in  some  areas.  However, 
many  resident  Canada  geese  remain  in 
urban  and  suburban  areas  throughout 
the  fall  and  winter  where  these  areas 
afibrd  them  almost  complete  protection 
from  sport  harvest  Thus,  while  the 
creation  of  these  special  hunting 
seasons  is  our  first  management  tool  of 
choice  for  dealing  with  most  resident 
Canada  goose  conflicts,  we  realized  that 
harvest  management  will  never 
completely  address  this  growing 
problem  and  permits  to  conduct 
otherwise  prohibited  control  activities 
will  continue  to  be  necessary  to  balance 
human  needs  with  raqpanding  resident 
Canada  goose  populations. 

(2)  Depredation  Permits 

Complex  Federal  and  State 
responsibilities  are  involved  with  all 
migratory  bird  control  activities, 
including  the  control  of  resident  Canada 
geese.  All  State  and  private  control 
activities  require  a  Federal  migratory 
bird  permit.  These  permits  are  issued  in 
coordination  with  APHIS/WS.  APHIS/ 
WS  is  the  Federal  Agency  with  lead 
responsibility  for  dealing  with  wildlife 
damage  complaints.  In  some  instances, 
APHIS/WS  may  do  the  goose  damage 
management  work  direcdy  or  they  may 
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serve  ak  agents  working  under  authority 
of  priv^  :e  and/or  State  permits. 

HowJEiver,  APfflS/WS  has  limited 
personnel  and  resources  to  respond  to 
requests  for  assistance.  Likewise,  as  the 
number  of  complaints  and  conflicts 
contin^b  to  increase,  the  public  will 
place  g^ter  demand  on  us  and  the 
States  i^  assist  in  goose  public-health 
and  dai^iage-management  programs. 
This  id(|reased  need  for  assistance 
places  greater  demand  on  the  current 
permit-^issuance  system.  Unfortunately, 
administrative  procedures  involved  in 
the  issuance  of  permits  many  times 
cause  a  lag  time  of  several  weeks 
between  our  receipt  of  a  permit  request, 
our  ev^ation  and  decision  on  issuing 
the  penhit,  and  the  ultimate  issuance  of 
a  site-sriecific  permit  authorizing  a 
control  action.  In  the  interim,  even 
small  numbers  of  geese  can  cause 
significant  damage  to  personal  {Mtqperty 
aad  re«h|lt  in  eccmomic,  recreational, 
and  aeslhetic  losses.  Thus,  with  the 
iacreasia  in  cimplaints,  the  case-by-case 
pomit  jipsuuice  system  can  be  time- 
coBsunlng,  cumbersome  and  inefficient 
for  us  stifd  die  States. 

A  brief  simmary  of  the  complaints/ 
requeslg  Ua  control  permits  placed  with 
AnflS/^S  indicates  the  increasing 
niuriietlof  public  conflicts.  In  1997, 
AFHIS/WS  received  3,295  complaints  of 
injurious  Canada  goose  activity  (APHIS/ 
WS,  1906).  Ib  respcmse  to  those 
complaji^ts,  AHilS/WS  recommended 
we  issil^  354  p«mit8.  The  yast  m^ority 
of  dies0  IccMuJaints  concerned 
a^cult^vl.  human  health  and  safety, 
and  pnwerty  issues  and  came  primarily 
botn  thia  No«tiieastem/New  England 
area  (50%)  and  the  Upper  Midwest/ 
Great  ItiuBS  area  (29%).  Comparing 
these  fiflures  with  previous  years'  data 
shows  ajsteady  increase  in  complaints 
since  IWl.  hi  1991  APFflS/WS  received 
1,698  cOtmplaints  of  injurious  Canada 
goose  activity  (APHIS/WS.  1992).  In 
response  to  ^ose  complaints,  APHIS/ 
WS  recommended  we  issue  92  permits. 

Thus^  our  permit  issuance  has 
increastid  tremendously  in  recent  years. 
For  exakhple.  Region  5  (the 
Nortlie«^eni/New  England  area)  issued 
26  site-^iecific  permits  to  kill  resident 
Canada;  Ceese  and  54  permits  to  addle 
eggs  in  il994.  Two  years  later  in  1996, 
Region  B  issued  70  site-specific  permits 
to  kill  r^idfflit  Canada  geese,  1  permit 
to  relocJEite  geese,  and  151  permits  to 
addle  eggs.  In  addition,  the  Region 
issued  Statewide  permits  to  relocate 
birds  and  addle  eggs  to  agencies  in 
certain  States.  Over  3  years,  these  * 

permits  resulted  in  the  relocation  of 
over  2,600  geese,  the  addling  of  eggs  in 
over  2,2  00  nests,  and  the  take  of  over 
1,000  bids. 


In  Region  3.  the  Upper  Midwest/Great 
Lakes  area,  in  1994,  the  Region  issued 
149  permits  authorizing  resident  Canada 
goose  control  activities,  including  ' 
trapping  and  relocation,  destruction  of 
nests/eggs,  and  take  of  adults.  In  1998, 
Region  3  issued  225  permits  authorizing 
resident  Canada  goose  control  activities. 
In  total  over  the  last  5  years.  Region  3 
permit  holders,  including  APHIS/WS, 
airports,  and  state  wildlife  agencies, 
reported  taking  in  excess  of  27,000  eggs 
and  6,800  geese,  and  trapped  and 
relocated  over  70,000  resident  Canada 
geese  (complete  reports  through  1997, 
partial  reports  for  1998).  States  in  which 
control  activities  were  conducted 
included  Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri.  CHiio, 
and  Wisctmsin. 

Since  1995,  Region  3  has  also  issued 
prnmits  to  the  Michigan  0^>artment  of 
Natural  Resources  and  the  Minnesota 
Department  of  Natural  Resources 
audiorizing  the  cloture  and  processing 
of  resident  Canada  geese  as  food  for 
local  food-shelf  programs.  Minnesota's 
permit  was  a  part  of  the  their  Urban 
Goose  Managemmit  Program  for  die 
Minne^olis-St.  Paul  Metropolitan  Area 
(initiated  in  1982).  In  1995,  the  first  yew 
undo'  these  potinits,  Michigan  and 
Minnesota  wwe  authorized  to  take  up  tb 
2,000  and  325  geese,  respectively. 
Michigan  r^xxted  taking  24  birds  with 
Minnesota  taking  its  full  allotment  of 
325  birds.  Since  then,  Mianesota  has 
beoi  authcHrized  to  annu^y  take  up  to 
2.500  resident  Caaada  geese  for  its  food- 
shelf  program,  te  the  three  years  under 
the  program  since  1995,  Minnesota  has 
r^KMted  tduBg  5,399  Uids.  Likewise, 
Michigan  was  also  issued  permits  for 
1996-1998  authorizing  the  take  up  to 
1,000  resident  Canada  geese  for  its  food- 
shelf  programs.  Michigan  subsequenUy 
reported  taking  490  birds  in  1996  and 
952  birds  in  1997,  before  vacating  their 
1998permit. 

In  Kegicm  1,  the  Pacific  Northwest/ 
West  Coast  area,  we  have  primarily 
limited  permits  for  the  control  of 
resident  Canada  geese  to  the  addling  of 
eggs.  In  1995,  the  Region  issued  permits 
authorizing  the  take  of  900  eggs  in  the 
Puget  Sound  Area  of  Washington.  In 
1996.  this  number  was  increased  to 
2.000  eggs  and  200  adidt  birds.  APHIS/ 
WS  subsequently  reported  taking  911 
and  1.570  eggs  in  1995  and  1996. 
respectively,  and  6  geese  in  1996. 

(3)  Special  Canada  goose  permits 

On  Jime  17,  we  pubUshed  in  the 
Federal  Register  (64  PR  32766)  a  final 
rule  establishing  a  new  special  Canada 
goose  permit.  Designed  specifically  for 
the  management  and  control  of  resident 
Canada  geese,  the  new  permits  are  only 


available  to  State  conservation  or 
wildlife  management  agencies  on  a 
State-specific  basis.  Under  the  permits. 
States  and  their  designated  agents  can 
initiate  resident  goose  damage 
management  and  control  injury 
problems  within  the  conditions  and 
restrictions  of  the  permit  program.  The 
permits,  while  restricted  to  the  period 
between  March  11  and  August  31, 
increase  the  use  and  availabilit^f 
control  measures,  decrease  the  iftmber 
of  injurious  resident  Canada  geese  in 
localized  areas,  have  little  impact  on 
hunting  or  other  recreation  dependent 
on  the  availability  of  resident  Canada 
geese,  and  allow  injury/damage 
problems  to  be  dealt  with  on  the  State 
and  local  level,  thereby  residting  in 
more  responsive  and  timely  control 
activities.  Stafe  applications  for  the 
special  pomits  require  several  detailed 
statements  regarding  the  size  of  the 
resident  Cansuia  goose  breeding 
population  in  the  State  and  the  number 
of  resident  Canada  geese,  including  eggs 
and  nests,  to  be  taken.  In  addition,  the 
State  must  show  that  such  damage- 
control  actions  will  either  provide  for 
human  health  and  safety  or  protect 
personal  property,  or  compelling 
justification  that  the  prnmit  is  needed  to 
allow  resolution  of  odier  conflicts 
between  people  and  resident  Canada 
geese.  Briefly,  some  of  the  more 
pertinent  restrictions  in  the  new  pennits 
are: 

1.  State  wildlife  agencies  (States)  may  take 
injurious  resident  Canada  geese  as  a 
management  tool  but  should  utilize  non- 
lethal  management  tools  to  the  extent  they 
consider  appropriate  in  an  effort  to  minimize 
lethal  take. 

2.  Control  activities  should  not  adversely 
affect  other  migratory  birds  or  any  species 
designated  under  the  Endangered  Species 
Act  as  threatened  or  endangered. 

3.  States  may  conduct  control  activities 
March  11  tluough  August  31  and  should 
make  a  concerted  effort  to  limit  the  take  of 
adult  birds  to  June,  July,  and  August  in  order 
to  minimize  the  potential  impact  on  other 
migrant  populations. 

4.  States  must  conduct  control  activities 
clearly  as  such  (e.g.,  they  cannot  be  set  up 
to  provide  a  hunting  opportunity). 

5.  States  must  properly  dispose  of  or  utilize 
Canada  geese  killed  in  control  programs. 
States  may  donate  Canada  geese  killed  under 
these  permits  to  public  museums  or  public 
scientific  and  educational  institutions  for 
exhibition,  scientific,  or  educational 
purposes,  or  charities  for  human 
consumption.  States  may  also  bury  or 
incinerate  geese.  States  may  not  allow  for 
Canada  geese  taken  under  these  permits,  nor 
their  plumage,  to  be  sold,  offered  for  sale, 
bartered,  or  shipped  for  purpose  of  sale  or 
barter. 

6.  States  may  use  their  own  discretion  for 
methods  of  take  but  utilized  methods  should 
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be  consistent  with  accepted  wildlife-damage 
management  prMrams. 

7.  States  may  designate  agents  who  must 
operate  under  the  conditions  of  the  State's 
pennit 

8.  States  must  keep  records  of  all  activities, 
including  those  of  designated  agents,  carried 
out  under  the  special  permits.  We  will 
require  an  annual  report  detailing  activities 
conducted  under  a  permit. 

9.  We  will  annuaUy  review  States'  reports 
and  will  periodically  assess  the  overall 
impact  of  this  program  to  ensure 
compatibility  with  the  long-term 
conservation  of  this  resource. 

10.  We  reserve  the  authority  to 
immediately  suspend  or  revoke  any  permit  if 
we  find  that  the  State  has  not  adhered  to  the 
terms  and  conditions  specified  in  50  CFR 
13.27  and  13.28  or  if  we  determine  that  the 
State's  population  of  resident  Canada  geese 
no  longer  poses  a  threat  to  human  health  or 
safety,  to  personal  property,  or  of  injury  to 
other  intaraats. 

Before  establishing  die  specdal  Canada 
goose  pennit,  we  conducted  an  analysis 
of  die  environmental  efCects  and  a 
lengthy  public  involvement  process. 
The  process  began  with  a  Septembor  3, 
1996,  notice  of  availability  of  a  'Tkraft 
Environmental  Assessment  (DEA)  on 
Pennits  for  Control  of  Injurious  Canada 
Geese  and  Request  for  Comments  on 
Potential  R^ulations".  we  published  in 
dM  Fedhral  Sastatar  (61  PR  46431).  The 
notice  adWsed  the  public  that  we  had 
prqiared  a  IKA  and  annotmced  our 
intent  to  consider  regulatory  changes  to 
the  process  for  issuance  of  pOTmits  to 
control  injurious  resident  Canada  geese. 
We  subsequendy  extended  the  public 
comment  period  on  November  12, 1996 
(61  PR  58084).  As  a  result  of  this 
invitation  for  public  comment,  we 
received  101  comments  including  two 
from  Federal  agencies,  28  from  State 
wildlife  agencies,  24  from  private 
organizations  and  47  from  private 
citizens.  After  consideration  of  the 
oonunents.  wre  revised  our  DEA. 

On  March  31, 1998,  we  published  in 
die  Fadval  Euftklm  (6a  PR  15698)  a 
pn^KMal  to  estd>lish  a  Canada  goose 
damage  management  program  (j.e.. 
Special  Canada  Goose  Pomit).  In 
response  to  our  proposed  rule,  we 
received  465  comments  from  Federal, 
State  and  local  agencies,  non- 
governmental organizations,  and 
individuals.  In  addition,  we  received 
several  petitions  containing  1,674 
signatures.  Based  on  review  and 
evaluation  of  comments  by  the  public 
and  information  contained  in  the 
Environmental  Assessment,  we  revised 
the  final  rule  and  determined  that  the 
•ction  to  establish  a  special  Canada 
goose  pomit  program  for  the  control 
and  management  of  resident  Canada 
geese  would  not  be  a  major  Federal 
action  that  would  significanUy  affect  the 


quality  of  the  hiunan  environment 
within  the  meaning  of  Section  102(2)(c) 
of  the  National  Environm«ital  Policy 
Act  of  1969.  Accordingly,  we  made  a 
Pinding  of  No  Significant  Impact  on  this 
action  and  determined  that  preparation 
of  an  Environmental  Impact  Statement 
was  not  required.  The  EA  and  Finding 
of  No  Significant  Impact  are  available  to 
the  public  at  the  location  indicated 
under  the  AOORESSES  caption. 

We  believe  the  new  special  permits 
established  by  the  June  17  rule  further 
results  in  biologically  sound  and  more 
cost-efiiective  and  efficiaat  resident 
Canada  goose  damage  management. 
Overall,  the  new  pennit  will  provide 
some  additional  management  flexibility 
needed  to  address  this  serious  problem 
and  at  the  same  time  simplify  die 
procedures  needed  to  administer  this 
program.  In  the  short  term,  we  believe 
this  permit  will  satisfy  the  need  for  an 
effident/cost-effective  program  while 
allowing  us  to  maintain  management 
control.  To  date,  sevwal  States  have 
applied  for  the  new  pwmits. 


We  are  considering  the  following 
alternatives.  After  the  scoping  process, 
we  will  develop  the  alternatives  to  be 
included  in  the  EIS  and  base  them  on 
the  mission  of  the  Service  and 
comments  received  during  scoping.  We 
are  soliciting  your  comments  on  issues, 
alternatives,  and  impacts  to  be 
addressed  in  the  EIS. 

A.  No  Action  Ahemative 

Under  the  No  Action  Altmiative,  no 
additional  regulatory  methods  or 
strategies  would  be  authorized.  We 
would  continue  the  use  of  special 
hunting  seasons,  the  issuance  of 
depredation  pomits,  and  the  issuance 
of  special  Canada  goose  pennits.  These 
permits  would  continue  to  be  issued 
under  existing  regulations. 

For  each  of  the  next  5  alternatives,  as 
a  baseline  for  comparison,  we  would 
continue  the  use  of  specdal  himting 
seasons,  the  issuance  of  depredation 
pomits.  and  the  issuance  of  special 
Canada  goose  pennits.  All  of  these 
pomits  would  continue  to  be  issued 
under  existing  regulations. 

B.  Increased  Promotion  of  Non-Lethal 
Control  and  Management 

Under  this  alternative,  we  would 
actively  promote  the  increased  use  of 
non-ledial  management  toob,  such  as 
habitat  manipulation  and  management, 
harassment  techniques,  and  trapping 
and  relocation.  While  pennits  would 
continue  to  be  issued  under  existing 
regulations,  no  additional  regulatory 


methods  or  strategies  would  be 
introduced. 

C.  Nest  and  Egg  Depredation  Order 

This  alternative  would  provide  a 
direct  population  control  strategy  for 
resident  Canada  goose  breeding  areas  in 
the  U.S.  This  alternative  would 
establish  a  depredation  order 
authorizing  States  to  implement  a 
program  afiowing  the  take  of  nests  and 
eggs  to  stabilize  resident  Canada  goose 
populations  without  threatening  their 
long-term  health.  Monitoring  and 
evaluation  programs  are  in  place,  oar 
would  be  required,  to  estimate 
population  sizes  and  prevent 
populations  from  fallLog  below  either 
the  lower  management  thresholds 
established  by  Flyway  Coimcils,  or 
individual  State  population  objectives. 
Since  the  goal  of  this  alternative  would 
be  to  stabilize  breeding  populations,  not 
direct  reduction,  no  appreddile 
reduction  in  the  numbers  of  aduk 
Canada  ^ese  would  likely  occur. 

D.  Depredation  Order  jbr  Health  and 
Human  Safety 

This  alternative  would  establish  a 
depredation  orda  authorizing  States  to 
establish  and  implement  a  program 
allowing  the  take  of  resident  Canada 
goose  adults,  goslings,  nests  and  eggs 
from  populations  posing  threats  to 
)iealth  and  human  safety.  The  intent  of 
this  alternative  is  to  significandy  reduce 
or  stabilize  resident  Canada  goose 
populations  at  areas  such  as  airports, 
water  supply  reservoirs,  and  other  such 
areas,  where  there  is  a  demonstrated 
threat  to  health  and  human  safety, 
without  threatening  the  population's 
long-term  health.  Monitoring  and 
evaluation  programs  are  in  place,  or 
would  be  required,  to  estimate 
population  sizes  and  prevent 
populations  from  falling  below  either 
the  lower  management  thresholds 
established  by  Flyway  Councils,  or 
individual  State  population  objectives. 
Under  this  alternative,  some  appreciable 
localized  reductions  in  the  nun^rs  of 
adult  geese  could  occur. 

B.  Conservation  Order 

This  alternative  would  authorize 
direct  population  control  strategies  such 
as  nest  and  egg  destruction,  gosling  and 
adult  trapping  and  culling  programs,  or 
other  general  population  reduction 
strategies  on  resident  Canada  goose 
populations  in  the  U.S.  This  alternative . 
would  establish  a  conservation  order 
authorizing  States  to  develop  and 
implement  a  program  allowing  the  take 
of  geese  posing  threats  to  health  and 
human  safsty  and  damaging  personal 
and  public  property.  The  intent  of  this 
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alternate  is  to  significantly  reduce  or 
stabili;^  resident  Canada  goose 
populations  at  areas  where  conflicts  are 
occuiritig  without  threatening  the  long- 
term  h^ilth  of  the  overall  population. 
Monitonng  and  evaluation  programs  are 
in  placf  L  or  would  be  required,  to 
estimalB  population  sizes  and  prevent 
populations  from  felling  below  either 
the  lo^er  management  thresholds 
established  by  Flyway  Councils,  or 
individual  State  population  objectives. 
State  bMeding  populations  would  be 
monitored  annuaUy  each  spring  to 
determilie  the  maximum  allowable  take 
under  ^e  conservation  order.  Under 
this  alternative,  some  appreciable 


localized  reductions  in  the  numbers  of 
adult  geese  would  likely  occur  and 
lesser  overall  population  reductions 
could  occur. 

F.  General  Depredation  Order 

This  alternative  would  authorize 
direct  population  control  strategies  such 
as  nest  and  egg  destruction,  gosling  and 
adult  trapping  and  culling  programs,  or 
other  general  population  reiduction 
strategies  on  resident  Canada  goose 
populations  in  the  U.S.  This  alternative 
would  establish  a  depredation  order 
allowing  any  authorized  person  to  take 
geese  posing  threats  to  health  and 
human  safety  and  damaging  personal 


and  public  property.  The  intent  of  this 
alternative  is  to  si^iificantly  reduce 
resident  Canada  goose  popiilations  at 
areas  where  conflicts  are  occnuring. 
Monitoring  and  evaluation  programs  are 
in  place,  or  would  be  required,  to 
estimate  population  sizes  and  prevent 
populations  frtim  falling  below  either 
the  lower  management  thresholds 
established  by  Flyway  Councils,  or 
individual  State  population  objectives. 
Under  this  alternative,  some  appreciable 
localized  reductions  in  the  numbers  of 
adult  geese  would  likely  occur  and 
lesser  overall  population  reductions 
could  occur. 
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laeue  Re^klntion  and  Enviromnental 
Review. 

The  ptimary  issue  to  be  addressed 
during  the  scoping  and  planning 
process  lor  the  EIS  is  to  determine 
which  nianagement  alternatives  for  the 
control  df  resident  Canada  goose 
populations  will  be  analyzed.  We  will 
preparela  discussion  of  the  potential 
effect,  fajsl  alternative,  which  will  include 
the  following  areas: 

(1)  Rei^dent  Canada  goose 
populatipns  and  their  habitats. 

(2)  HiUnan  health  and  safety.      , 

(3)  Public  and  private  property 
damage  and  conflicts. 

(4)  Sport  hunting  opportunities. 

(5)  SoOioeconomic  eOscts. 

We  wUl  conduct  the  environmental 
review  (ft  the  management  action  in 
accordaiice  with  the  requirements  of  the 
National  Environmental  Policy  Act,  as 
appropriate.  We  are  furnishing  this 
Notice  in  accordance  with  40  CFR 
1501.7,  tp  obtain  suggestions  and 
information  from  other  agencies,  tribes, 
'and  the  bublic  on  the  scope  of  issues  to 


be  addressed  in  the  EIS.  A  draft  EIS 
should  be  available  to  the  public  in  the 
spring  of  2000. 

Public  Scrying  Meetings 

A  schedule  of  public  scoping  meeting 
dates,  locations,  and  times  is  not 
available  at  this  time.  We  will  publish 
a  notice  of  any  such  meetings  in  the 
Federal  Regi^er. 
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DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Land  MMMiQMiMfit 
(IIT-010-143(M>1 :  MTM  84896] 

NoIlM  Of  Cloaim  Of  PubNc  Land  to  ttw 
Uaa  of  MolorlBMl  Vahldaa  and  tiw 
DtodMPQaof  Fwaonna 

agency:  Bureau  of  Lqnd  Management. 

Interior 

ACnON:  Closure  of  379.9  acres  of  public 

land  to  the  use  of  motorized  vehicles 

and  the  discharge  of  firearms. 


r:  Notice  is  served  that  public 
land  south  of  Laurel.  Montana  known  as 
the  Sundance  Lodge  Recreation  Area 
(formeriy  the  Altman  Ranch),  is  closed 
to  the  use  of  motorized,  off-highway 
vehicles  (OHVs),  and  the  discharge  of 
any  firearm  including  pellet  guns, 
unless  permitted  by  die  authorized 
officer.  Billings  Field  Office.  This 
closure  will  remain  in  effect  until  public 
consultation  is  complete  and  an  activity 
plan  for  the  area  is  approved.  OHV  use 
includes  all  types  of  motor  vehicles 
except  for  those  authorized  for 
administrative  operations  for  farming 
and  property  maintenance  or  other  ELM 
management  programs.  The  area  will 
remain  open  as  a  walk-in  area  for 
archery  hunting,  hiking,  picnicking, 
cross-country  skiing,  bicycling, 
horseback  riding,  and  wildlife  watching. 
This  clostire  is  necessary  to  protect  the 
public  land,  adjoining  private  property, 
and  for  pubUc  safety,  llie  pubhc  land 
protected  by  this  closure  is  located  at: 

Sondancit  Lodge  Recreation  Area 

Principal  Meridian.  Montana 

T.  2  S.,  R.  24  E., 

Sec.  22:  Lots  5,  and  6; 
Sec.  23:  Lots  3,  and  4  excluding  Tract  1  as 
described  in  CertiHcate  of  Survey  #1750, 
Lota  2.  5,  7, 8, 10,  and  N2SW; 


Sec.  24:  Lot  2  excluding  Tract  1  as 
described  in  Certificate  of  Survey  #1750. 

Containing  379.9  acres. 
FOR  RIRTHER  MFOfMATION  CONTACT: 
Sandra  S.  Brooks.  Field  Manager.  BLM, 
Billings  Field  Office.  PO  Box  36800. 
Billings.  Montana  59107-6800  or  call 
406-896-5013. 

SUPPLEMENTARY  RIFORIIATION:  Authority 
fortius  action  is  outlined  in  sections 
302.  303.  and  310  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21. 1976  (43  U.S.C.  1716)  and  Title  43 
Code  of  Federal  Regulations  Part  8341 
(43  CFR  8341.2)  and  8364  (43  CFR 
8364.1).  Any  person  who  foils  to  comply 
with  this  closure  is  subject  to  arrest  and 
a  fine  up  to  $1,000  or  imprisonment  not 
to  exceed  12  months,  or  both.  This 
closure  applies  to  all  persons  except 
persons  authorized  by  the  Bureau  of 
Land  Management. 

Dated:  August  12, 1999. 
Sandra  S.  Brooks. 
Field  Manager. 

(FR  Doc.  99-21570  Filed  8-18-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sandco 

NoHoa  of  AvaNabHlty;  Record  of 
Ptffiaiftn  liaiah  flllllnni  Rof  IfefaHer 
NNDonai  nisiDncai  ram 

agency:  National  Park  Service,  Interior. 
ACTION:  The  National  Park  Service 
announces  the  availability  of  the  Record 
of  Decision  of  the  Final  Impact 
Statement  for  the  Marsh-Billings- 
Rockefeller  National  Historical  Park 
General  Management  Plan. 

summary:  The  National  Park  Service  has 
prepared  the  Record  of  Decision  of  the 
Final  Environmental  Impact  Statement 
for  the  Marsh-Billings-RockefBller 
National  Historical  Park  Genetal 
Management  Plan  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  and  the  regulations  promulgated 
by  the  Council  on  Environmental 
Quality  at  40  CFR  1505.2.  A  Record  of 
Decision  is  a  concise  statement  of  the 
decision  made,  the  basis  for  the 
decision,  and  the  background  of  the 
project,  including  the  decision  making 
process,  other  alternatives  considered, 
and  public  involvement.  Concturent 
with  adopting  this  Record  of  Decision 
on  the  Final  Environmental  Impact 
Statement.  Marsh-Billings-Rockefeller 
National  Historical  Park  General 
Management  Plan  is  approved. 

The  National  Paric  Service  began 
planning  for  the  management  of  Marsh- 
Billings-Rockefeller  National  Historical 


Park  in  1993.  The  National  Park  Service 
presented  and  evaluated  two 
management  scenarios  (the  Proposal 
and  the  Alternative)  in  a  Draft  General 
Management  Plan/Draft  Environmental 
Impact  Statement  The  draft  plan 
tmderwent  sixty  days  of  public  and 
interagency  review.  After  considering 
public  and  agency  comment,  the 
National  Park  Service  produced  the 
Final  Environmental  Impact  Statement, 
which  was  available  to  the  public  for 
thirty  days  beginning  on  June  23, 1999. 
The  National  Park  Service  took  no 
action  for  the  thirty-day  period  of  public 
availability,  after  which  time  the  Park 
Service  prepared  the  Record  of 
Decision,  selecting  the  Proposal  as  the 
final  plan.  The  Record  of  Decision  is 
now  approved  and  available  to  the 
public. 

Availability:  Copies  of  the  Record  of 
Decision  are  available  at  Marsh-Billings- 
Rockefeller  National  Historical  Park,  54 
Elm  Street.  Woodstock.  Vermont.  For 
further  information,  please  contact  the 
Superintendent,  Marsh-Billings- 
Rockefeller  National  Historical  Park,  PO 
Box  178,  Woodstock,  Vermont  05091; 
voice  at  (802)  457-3368;  fax  at  (802) 
457-3405. 

Dated:  August  6, 1999. 
Marie  Ruat, 

Director,  Northeast  Region. 
[FR  Doc.  99-21509  Filed  8-18-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  ParfcSarvloa 

Ganaial  ManaQamant  Plan, 
Environmanlal  hnpact  Statamant, 
DavMa  Towar  National  Monumant, 
Wyoming 

agency:  National  Park  Service,  DOI. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
General  Management  Plan,  Devils 
Tower  National  Moniunent 

SUMMARY;  Under  the  provisions  of  the 
National  Environmental  Policy  Act.  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  for  the 
General  Management  Plan  for  Devils 
Tower  National  Monument 
The  effort  will  result  in  a 
comprehensive  general  management 
plan  that  prescribes  the  resource 
conditions  and  visitor  experiences  that 
are  to  be  achieved  and  maintained  in 
the  park  over  time.  The  clarification  of 
what  must  be  achieved  according  to  law 
and  policy  will  be  based  on  review  of 
the  park's  purpose,  significance,  special 
mandates,  and  the  body  of  laws  and 


Park  Service 
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polid^  directing  park  management. 
Management  decisions  to  be  made 
whereliiw,  policy,  or  regulations  do  not 
provide  clear  guidance  or  limits  will  be 
based  oti  the  purposes  of  the  moniunent, 
the  raqge  of  public  expectations  and 
concotis,  resource  analysis,  an 
evaluation  of  the  natural,  cultural,  and 
social  ifipacts  of  alternative  courses  of 
action^  ind  consideration  of  long-term 
economic  costs.  Based  on 
detentlibations  of  desired  conditions, 
the  plaoi  will  outline  the  kinds  of 
resour<:e  management  activities,  visitor 
activitj^,  and  development  that  would 
be  app^priate  in  the  monument  in  the 
future.  I  ^tematives  will  be  developed 
througbi  this  planning  process  and  will 
include!  at  a  minimum,  no-action  and 
the  pra&rred  alterualive. 

MajQ^  issues  include  health  and 
vitality  of  natural  and  cultural 
resounds,  adequacy  of  interpretive 
prograids,  paric  aesthetics,  overall  visitor 
and  traffic  congestion,  and  boimdary 
concerpjs. 

A  scoping  newsletter  has  been 
prepared  that  details  the  issues 
identifiM  to  date.  Copies  of  that 
informfipon  can  be  obtained  firom  the 
Planni^Team,  Devils  Tower  NM,  P.O. 
Box  10^  Devils  Tower,  Wyoming  82714- 
0010,  307-467-5283,  extension  12. 

FOR  FURTHER  MFORMATION  CONTACT: 
Contact  the  Planning  Team,  Devils 
Tower  NM  at  the  above  address  and 
telephone  number. 

Dated|  jfuly  30. 1999. 
R.  Everi|^rt, 

Director 
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OF  THE  INTERIOR 


ParkSarvIca 


Acadlaj  National  Park  Advtoory 
Commliaion;  NoMca  of  Maattng 

Notice  is  hereby  given  in  accordance 
with  tha  Federal  Advisory  Committee 
Act  (P^1^.  L.  92-463,  86  Stat.  770.  5 
U.S.C.  App.  1,  sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday, 
SeptemPier  13, 1999. 

The  4;bmmission  was  established 
pursuant  to  Public  Law  99-420,  section 
103.  Tbio  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior^  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 


termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  paric 
Headquarters,  McFarland  Hill,  Bar 
Harbor,  Maine,  at  1:30  p.m.  to  consider 
the  following  agenda: 

1.  Review  and  approval  of  minutes  from 

the  meeting  held  July  12, 1999 

2.  Committee  reports 
Land  Conservation 
Education 

Part  Use 

Science 

Nomination — ^nomination  of  officers 

3.  Old  business 

4.  Superintendent's  report 

5.  Public  comments 

6.  Proposed  agenda  and  date  of  next 

Commission  meeting 

The  meeting  is  c^n  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609, 
tel:  (207)  288-3338. 

Dated:  August  12, 1999. 
Paul  F.  Haartel, 

Superintendent,  Acadia  National  Park. 
[FR  Doc.  99-21510  Filed  8-18-99;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvectigation  No.  731-TA-ei4  (HnaOl 
Creatifia  Monohydrata  From  China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-814  (Final)  imder  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-vtdue  imports 
from  China  of  creatine  monohydrate, ' 


'  Creatine  monohydrate,  with  the  chemical  name 
of  N-(aminoiminomethyl)-N-methylglycine,  is 
commonly  referted  to  as  "creatine."  In  its  pure  form 
creatine  is  a  white,  tasteless,  odorless  powder  that 
is  a  naturally  occurring  metabolite  found  in  muscle 
tissue.  The  Chemical  Abstracts  Service  registry 
number  for  creatine  monohydrate  is  6020-87-7. 


imivided  for  in  subheading  2925.20.90 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Pnx:edure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

EFFECTIVE  DATE:  July  30, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Trainor  (202-205-3354),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
infoimatiou  ou  ihis  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  creatine  monohydrate  from 
China  are  being  sold  in  the  United 
States  at  less  than  feir  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  February 
12, 1999,  by  Pfanstiehl  Laboratories. 
Inc.,  Waukegan,  IL. 

Participalion  in  the  InvesdgatiiHi  and 
PnUic  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  this  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigation  need  not  file 
an  additional  notice  of  appearance 
diuing  this  final  phase.  The  Secretary 
will  maintain  a  public  service  Ust 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 
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Limited  Diadosure  of  Businefls 
Prqvietary  Information  (BPI)  Under  an 
Adndniitrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
this  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  ^plication  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigation.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigation 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

St.£fReport 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
Dec^ber  2, 1999,  and  a  public  version 
wiU  be  issued  thereafter,  pursuant  to 
section  207.22  of  the  Ck)mmission's 
rules. 

Ifearing 

The  Commission  will  hold  a  hearing 
in  connection  Mdth  the  final  phase  of 
this  investigation  beginning  at  9:30  a.m. 
on  December  16, 1999,  at  the  U.S. 
International  Trade  Conunission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  December  1, 1999.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  December  6, 
1999,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearii^. 

Written  SiibaiiMions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  I^hearing  briefs  must 
conform  with  the  provisions  of  section 
207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  December  9, 1999. 


Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 
207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  December 
23, 1999;  Mritness  testimony  must  be 
filed  no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  December  23, 
1999.  On  January  11,  2000,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  January  13,  2000,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  AU  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  aU  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authmitjr:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  tliis  notice  is  pubUshed 
pursuant  to  section  207.21  of  the 
Conunission's  rules. 

Issued:  August  13, 1999. 

By  order  of  the  Conunission. 
Domu  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-21535  Filed  8-18-09;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inveetigations  Nos.  701-TAr-253  and  731- 
TA-132, 252, 271. 273, 276-277. 296, 409- 
410, 532-534,  and  536-537  (Review)] 

Certain  Pip*  and  Tuba  From  Argentina, 
Brazil,  Canada,  hKNa,  Korea,  Mexico, 
Singapore,  TaWvan,  Thailand,  Turfcey, 
and  Venezuela 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determinations  to  conduct  full  five-year 
reviews  concerning  the  countervailing 
duty  and  antidiunping  duty  orders  on 
certain  pipe  and  tube  fiom  Argentina, 
Brazil,  Canada,  India,  Korea,  Mexico, 
Singapore,  Taiwan,  Thailand,  Turkey, 
and  Venezuela. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  coimtervaillng  duty 
and  antidumping  duty  orders  on  certain 
pipe  and  tube  from  Argentina,  Brazil, 
Canada,  India,  Korea,  Mexico, 
Singapore,  Taiwan,  Thailand,  Turkey, 
and  Venezuela  would  be  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  The  Conunission  has  determined 
to  exercise  its  authority  to  extend  the 
review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.  1675(c)(5)(B);  a  schedtUe  for 
the  reviews  will  be  established  and 
announced  at  a  later  date. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  ndes 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procediue,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  includii^  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  Jime  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
Worid  Wide  Web  site  at  http:// 
www.usitc.gov/rule8.htm. 
EFFECTIVE  DATE:  August  5, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Noreen  (202-205-3167),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
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Commjision  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  infonnation  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.i^litc.gov). 

SUPPLaiENTARY  INFORMATION:  On  August 
5, 199^Jthe  Commission  determined 
that  it  Ihould  proceed  to  full  reviews  in 
the  suqject  five-year  reviews  pursuant  to 
section  75 1  (c)(5)  of  the  Act.  The 
Commission,  in  consultation  with  the 
Departntent  of  Commerce,  grouped 
these  reviews  because  they  involve 
similar  flomestic  like  products.  See  19 
U.S.C.  iD675(c)(5)(D);  63  FR  29372, 
29374  (May  29, 1998). 


Withj  ^ard  to  all  subject  pipe  and 
tube  firkin  Canada,  Korea,  Mexico, 
Turkey,  jand  Venezuela,  the  Commission 
found  that  both  the  domestic  and 
respondent  interested  party  group 
responses  to  its  notice  of  institution ' 
were  ad^uate  and  voted  to  conduct  full 
review^! 

With!  tegard  to  all  subject  pipe  and 
tube  firoin  Argentina,  Brazil,  India, 
Singapore,  Taiwan,  and  Thailand,  the 
Commission  found  that  the  domestic 
interesjf  d  party  groups  were  adequate  ^ 
and  the  k^spondent  interested  party 
group  rasponses  were  inadequate.  The 
Commission  also  found  that  other 
circumstances  warranted  conducting 
full  revjiews.  ^ 

A  re<j(^d  of  the  Commissioners'  votes, 
the  Coitimission's  statement  on 
adequacy,  and  any  individual 
CommilsBioner's  statements  will  be 
available  from  the  Office  of  the 
SecretarV  and  at  the  Commission's  web 
site. 

Authoi|it3r:  These  reviews  are  being 
conductfefi  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  rto  section  207.62  of  the 
ConunisBion's  rules. 

Is8ueq:|  August  13, 1999. 

By  ord*r  of  the  Commission. 
JDoona  kj  Koehnke, 
SecretaivL 

(FR  Doc;  99-21534  Filed  8-18-99;  8:45  am] 
BHJJNGOOOE  702(MB-^ 


'  The  dotice  of  institution  for  all  of  the  subject 
reviews  vtis  published  in  the  Federal  Register  on 
May  3.  1999  (64  FR  23679). 

^  Commitsioner  Crawford  dissenting  with  respect 
to  small  diameter  rectangular  pipe  and  tube  &om 
Singapore  and  ligbt-walled  rectangular  tube  from 
Argentina  and  Taiwan. 

^ChaintiBn  Bragg  and  Commissioner  Crawford 
dissentin|  with  respect  to  small  diameter 
rectangular  pipe  and  tube  from  Singapore  and  light- 
walled  rectangular  tube  from  Argentina  and 
Taiwan.  Commissioner  Crawford  also  dissented 
with  resp^t  to  oil  country  tubular  goods  from 
Taiwan. 


DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

Notice  is  hereby  given  that  on  July  29, 
1999,  a  proposed  First  Amended 
Consent  Decree  ("Decree")  in  United 
States  of  America  and  the  State  of 
Georgia  v.  The  City  of  Atlanta.  Georgia, 
Civil  Action  No.  1:98-CV-1956-TWT 
was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Georgia.  This  Decree  represents  a 
settlement  of  claims  against  the  City  of 
Atlanta,  Georgia  tmder  Section  309(b) 
and  (d)  of  the  Clean  Water  Act,  33 
U.S.C.  1319(b)  and  (d). 

The  settlement  is  entitled  First 
Amended  Consent  Decree.  However, 
while  it  imposes  additional  burdens  on 
the  parties,  it  does  not  change  any  of  the 
obligations  set  forth  in  the  Consent 
Decree  entered  by  the  Court  on 
September  24, 1998. 

Under  this  settlement  between  United 
States,  the  State  and  the  City,  the  City 
will  be  required  to  imdertake  extensive 
rehabilitation  to  its  sewer  collection 
system  and  its  wastewater  treatment 
facilities.  The  consent  decree  also 
provides  for  the  recovery  of  civil 
penalties  of  $700,000  to  be  paid  by  the 
City.  The  penalty  shall  be  paid  as 
follows:  within  sixty  (60)  days  after  the 
Decree  is  entered  by  the  Court,  the  City 
shall  pay  $125,000  to  the  United  States, 
and  $125,000  to  the  State  of  Georgia,  on 
or  before  the  one  (1)  year  anniversary  of 
the  Date  of  Entry  of  the  Decree,  the  City 
shall  pay  $125,000  to  the  United  States 
and  $125,000  to  the  State  of  Georgia. 
The  City  shall  also  pay  the  State 
$100,000  within  sixty  (60)  days  of  the 
date  of  entry,  along  with  $100,000  on  or 
before  the  one  (1)  year  anniversary  of 
the  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  firom  the 
date  of  this  publication  comments 
relating  to  the  proposed  First  Amended 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resotirces  Division,  Department  of 
Justice,  Washington,  E>C  20530,  and 
should  refer  to  United  States  of  America 
and  State  of  Georgia  v.  City  of  Atlanta. 
Georgia.  Civil  Action  No.  1:98-CV- 
1956-TWT,  D.J.  Ref.  90-5-1-1-4430. 

The  proposed  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Georgia,  1800  United  States  Courthouse, 
75  Spring  Street,  S.W.,  Atlanta,  Georgia 
30335  and  at  Region  4,  Office  of  the 
Environmental  detection  Agency, 
Water  Programs  Enforcement  Branch, 
Water  Management  Division,  Atlanta 


Federal  Center,  61  Forsyth  Street  S.W.. 
Atlanta,  Georgia  30303-3104,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW,  4th  Floor,  Washington,  DC  20005. 
(202)  624-0892.  A  copy  of  the  proposed 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  NW,  3rd  Floor, 
Washington,  DC  20005.  In  requesting  a 
copy,  please  enclosed  a  check  in  the 
amoimt  of  $37.75  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-21557  Filed  8-18-99;  8:45  am) 
BHJJNQ  CODE  441»-1S-H 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Ordw  No.  171-09] 

Privacy  Act  of  1974;  Notice  of 
Cancellation  of  Two  FBI  Systems  of 
Records 

Piu^uant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Department  of  Justice,  Federal  Btu^au  of 
Investigation  (FBI),  is  canceling  the 
following  systems  of  records: 

Routine  Correspondence  Handled  By 
Predesigned  Form,  JUSTICE/FBI-004 
(last  published  in  the  Federal  Register 
on  October  5, 1993,  at  58  FR  51873);  and 

Routine  Correspondence  Prepared 
Without  File  Copy,  JUSTICE/FBI-005 
(last  published  in  the  Federal  Register 
on  October  5,  1993,  at  58  FR  51873). 

The  FBI  has  determined  that  these' 
systems  are  no  longer  being  used  and 
tliat  the  records  that  formerly 
constituted  the  system  no  longer  exist. 
The  records  have  been  disposed  of  in 
due  course  imder  FBI  Records 
management  authority.  Therefore,  the 
FBI  has  decided  to  cancel  these  two 
systems  of  records. 

This  deletion  of  the  affected  record       ' 
system  notices  is  not  with  the  purview 
of  subsection  (r)  of  the  Privacy  Act,  5 
U.S.C.  552a,  which  requires  the 
submission  of  a  new  or  altered  system 
report  to  the  Office  of  Management  and 
Budget  and  congressional  committees. 

Dated:  August  6. 1999. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  for 

A  dministration . 

(PR  Doc.  99-21558  Filed  8-18-99;  8:45  am] 

BHJJNO  COOE  441»-CJ-« 
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OEPARTIIENr  OF  JUSTICE 

AntNnMt  Division 

PRlBOv  rureuBm  ID  hW  pmoiwi 

Coopsrallw  RmmfcIi  wmI  Produdlofi 
Ad  of  1MS~~Tlw  AsyiNMMlrlCM  PIjIImI 
'Lino  FofUM 


Notice  is  hereby  given  that  on  June 
10. 1998.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Producti(»i  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  Asymmetrical 
Digital  Subscriber  Line  Forum  ("ADSL") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commissi(m  disclosing  changes  in  its 
membership  status.  Hie  notifications 
wwe  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  pkntira  to  actual 
damages  under  specified  circumstances. 
Specifically.  Amphenol  Canada. 
Scarborou^.  Ontario.  CANADA; 
Centillium  Technology,  Fremont,  CA; 
Concentric  Network.  Cupertino,  CA: 
DS2  (Design  of  Systems  on  Silicon), 
Valencia,  SPAIN;  Digi  Intmnational, 
Minnetonka,  MN;  Flowpoint,  Los 
Gastos,  CA;  GenRad,  Westford,  MA; 
mU.  Taiwan,  REPUBLIC  OF  CHINA; 
Integrated  T^ecom  Express,  Santa 
Clara,  CA;  Intrakom  SA.,  Peania.  Attika, 
OlEECE;  Iterated  Systems,  Atlanta,  GA; 
LSI  Logic,  Milpitas,  CA;  Next  Level 
Communications,  Parsippany,  NJ; 
Matsushita  Electric  Industrial,  Osaka, 
JAPAN;  Helsinki  Telephone,  Helsinki, 
FINLAND;  Objective  Systems,  Red 
Bank.  NJ;  NTT.  Chiba,  JAPAN;  Madge 
Networks,  Wexham,  ENGLAND: 
Rockwrell  Semiconductor,  Pacific 
Palisades,  CA;  SAT  (Sagem  Qroup), 
Paris,  FRANCE;  Sonera  Corporation, 
Helinski,  FINLAND;  Tektronic, 
Chelmsford,  MA;  Teledata  Systems, 
Heizlia,  Pituach,  ISRAEL,  Telrad,  LOD, 
ISRAEL,  Toshiba,  Tokyo.  JAPAN; 
Transcend  Access,  Fremont,  CA; 
UUNET,  Fairfax,  VA;  ViaGate 
Technologies,  Bridgewater,  NJ;  Web 
Silicon,  Los  Gatos,  CA;  and  Virata  Ltd., 
Santa  Clara,  CA  have  been  added  as 
parties  to  this  venture.  Also,  ATM  Ltd., 
Santa  Clara,  CA  has  been  dropped  as  a 
party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 
Membership  in  this  group  research 
project  remains  open,  and  ADSL  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  15, 1995,  ADSL  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Fed^al 


'  pursuant  to  Section  6(b)  of  the 
Act  on  July  25, 1995  (60  FR  38058). 

The  last  notification  was  filed  with 
the  Department  on  March  20, 1998.  A 
notice  of  this  filing  has  not  yet  been 
published  in  the  Federal  Register. 
Cmwtaiice  K.  Hohinsoii, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  99-21561  Filed  8-18-99;  8:45  am] 
saxsia  cooc  4«is-i'MI 


DEPARTyENT  OF  JUSTICE 


KKMOS  rUraUBmlDM  NBDOIIM 


■na  I'luwimiuii 
Act  fli  1MS~~Cw0ill,  Inc.  Mid 
OMNonics,  Inc 

Notice  is  her^iy  given  that,  on 
Febuary  2, 1999,  piusuant  to  Section 
6(a)  of  the  National  Cooperative 
Reeaarch  and  Production  Act  of  1993, 
IS  U.S.C  4301  et  seq.  ("the  Act"), 
Cargill,  Inc.  and  Osmonics,  Inc.  has  filed 
written  notifications  simidtaneoiisly 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identifies  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  dmunstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Cargill,  Inc..  Wayzata. 
MN;  and  Osmonics,  Inc..  Minnetonka. 
MN.  The  nature  and  objectives  of  the 
venture  are  to  develop  solvent 
compatible  membrane  systems  for 
liquid  separations. 
rMitinm  K.  BohiMon. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-21564  Filed  8-18-99;  8:45  am] 
CODE  M10-11-H 


DEPARTMENT  OF  JUSTICE 


ivQSQV  rmmm  lo  ■■■  imiiiiwi 
CoopwTMlhw  RMMrah  wid  Production 
Ad  of  19t3-CMilar  tar  WlMl* 
noductlon  TodMotodM  ("CWRT*): 
ToIbI  God  AcoounHnf  Pro|od 

Notice  is  hoeby  given  that,  on  June  3, 
1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Center  for  Waste 
Reduction  Technologies  ("CWRT"): 
Total  Cost  Accounting  Project  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 


changes  in  its  membership  status.  The 
notifications  wwe  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintifEs  to  actual  damages  under 
specified  circumstances.  Specifically, 
General  Electric  Corporation, 
Schenectady,  NY;  IQ  Americas,  Inc., 
Wilmington,  DE;  Minnesota  Mining  and 
Manufacturing  Company,  St.  Paul,  MN; 
Rhone  Poulenc  Nortii  America, 
Monmouth  Junction,  NJ;  and  Union 
Carbide  Corporation,  Danbury,  CT  have 
been  dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
.  either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remain  open,  and  Center  for 
Waste  Reduction  Technologies 
("CWRT"):  Total  Cost  Accounting 
Project  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  23, 1997,  Center  for  Waste 
Reduction  Technologies  ("CWRT'): 
Total  Cost  Accounting  Project  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  piusuant  to  Section  6(b)  of  the 
Act  on  November  28. 1997  (62  FR 
63386). 

Thelast  notification  was  filed  with 
the  Department  on  June  11, 1998.  A 
notice  was  published  in  the  Federal 
Register  piusuant  to  Section  6(b).of  the 
Act  on  November  2, 1998  (63  FR  58787). 

Information  regarding  participation  in 
this  joint  venture  may  be  obtained  from: 
Center  for  Waste  Reduction 
Technologies,  American  Institute  of 
Chemical  Engineers,  3  Park  Avenue, 
New  York,  NY  10016. 
CoBstance  K.  KoUaaoD, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-21559  Filed  8-18-99;  8:45  am] 
BHJJNG  cooc  4«1»-11-« 


DEPARTMBfT  OF  JUSTICE 

Coopordlvo  RooMvcti  wid  Production 
Ad  of  198»-CmIw  for  Wad* 
Rodudlon  TodmolOQloo  (**CWRT")c 


Notice  is  hereby  given  that,  on  June  3, 
1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Center  for  Waste 
Reduction  Technologies  ("CWRT"): 
Novel  Reactor  Design  Project  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 


it  Division. 
-99;  8:45  am] 


change 
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Federal  Trade  Commission  disclosing 


in  its  membership  status.  The 


notifications  were  filed  for  the  purpose 
;  the  Act's  provisions 
[  the  recovery  of  antitrust 
;  to  actual  damages  under 
1  circumstances.  Specifically, 
lemical  Company,  Newton 
PA;  Monsanto  Company,  St. 
Louis,  MO;  and  Proctor  &  Gamble  Co., 
Cincinnati,  OH  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  ^e  membership  or  planned 
activity  iof  the  group  research  project. 
Memb^hip  in  this  group  research 
project  temains  open,  and  Center  for 
Waste  Reduction  Technologies 
("CWRff '):  Novel  Reacts  Design  Project 
intend^  to  file  additional  written 
notification  disclosing  aU  changes  in 
membQi|ship. 

On  Ekcember  19, 1995,  Center  for 
WasteReducticm  Technologies 
("CWRT"):  Novel  Reactor  Design  Project 
filed  itilwiginal  notification  pursuant  to 
Sectio4  |6(a)  of  the  Act.  The  Department 
of  Justi^  puUished  a  notice  in  the 
FederaljRegislar  pursuant  to  Section 
6(b)  of  |iie  Act  on  February  12, 1996  (61 

FRbAtim- 

The  1^  notification  was  filed  with 
the  De^^rtment  on  June  11, 1998.  A 
notice  >f  as  published  in  the  Federal 
legMtitt  pursuant  to  Section  6(b)  of  the 
Act  on  JNovesbw  2, 1998  (63  FR  58786). 

InforriiatioD  regarding  partici^atioB  in 
this  joiat  venture  say  be  obtained  from: 
Center  for  Waste  Reduction 
Tecluuilogies,  Aaetican  Institute  of 
Chemic^  Engineers,  3  Pmrk  Avoiue, 
New  Yotk,  NY  10016. 

DirectMM  Operations,  Antitmst  Division. 
[FR  Doc.  99-21565  Filed  8-18-99: 8:45  am] 

4410-11-M 


BRJJNQOdOE^ 

depa4|iiei 


NotlM  PlHMMNl 


NT  OF  JUSTICE 


to  the  National 


Raaaavch  and  Production 
Corporation  Raaaarch 


Notii^  is  hereby  given  that,  on 
Nov«nper  5, 1998,  pursuant  to  Section 
6(a)  of  tiie  National  Cooperative 
Reseanili  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  GE 
Corporate  Research  &  Development  has 
filed  written  notifications 
simiUtaueously  with  the  Attorney 
Genera  and  the  Federal  Trade 
Commi  i^ion  disclosing  (1)  the  identities 
of  the  p^es  and  (2)  the  nature  and 
objectiV)  s  of  the  venture.  The 


notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  GE  Corporate  Research  and 
Development,  Niskayuna,  NY;  NBC4 
WRC-TV,  Washington,  DC;  Comark 
Commimications,  Inc.,  Southwick,  MA; 
and  Thomson  Consumer  Electronics, 
Indianapolis,  IN.  The  nature  and 
objectives  of  the  venture  are  to  develop 
and  demonstrate  improved  HDTV/DTV 
receivers,  receiver  antennas,  and 
broadcast  transmitters,  while  staying 
within  the  limits  of  the  ATSC  standard. 
The  activities  of  this  venture  project 
will  be  partially  funded  by  an  award 
from  the  Advanced  Technology 
Program,  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 


Conatance  K.  1 
Director  of  Operations.  Antitrust  Divisim. 
[FR  Doc.  99-21562  Filed  8-18-99;  8:45  am] 
eaUNS  CODE  441»-11-H 

DEPARTMENT  OF  JUSTICE 
AnUmiat  DMaian 


afan 


for 


Uainga 

Notice  is  hereby  given  that,  on 
January  27, 1999,  pursuant  to  Section 
6(a)  of  the  Natiraial  Cooperative 
Resewch  aad  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Joint 
Industry  Program — Development  of  an 
Instrument  fc»'  Corrosion  Detection  in 
Insulated  Pipes  Using  a 
Magnetostrictive  Sensor  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circiunstances.  Specifically, 
Hanil  General  Corporation,  Kwanak-Ku, 
KOREA  has  been  added  as  a  party  to 
this  ventiue. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Joint  Industry 
Program — ^Development  of  an 
Instnunent  for  Corrosion  Detection  in 
Insulated  Pipes  Using  a 


Magnetostrictive  Sensor  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  19, 1995,  Joint  bidustry 
Program — ^Development  of  an 
Instnunent  for  Corrosion  Detection  in 
Insulated  Pipes  Using  a 
Magnetostrictive  Sensor  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  of  February  23, 1996  961  FR  7020). 

The  last  notification  was  filed  with 
the  Department  on  March  23, 1998.  A 
notice  was  published  in  the  Federal 
Register  piusuant  to  Section  6(b)  of  the 
Act  on  DecembOT  30, 1998  (63  FR 
71955-71956). 
Constance  K.  Robinsan, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  99-21560  Filed  8-18-99;  8:45  am] 
:  44i»-ii-a 


DEPARTMENT  OF  JUSTICE 

Anatruat  Dfvialon 

NotioaPwauant  to  ttM  Nattonirf 
CooparaUva  Raaaardi  and  Production 
Act  of  199a-Wlralaaa  Application 
Protocol  Forum,  Ltd. 

Notice  is  hereby  given  that,  on  May 
13. 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  <rf  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Wireless  Application 
Protocol  Forum,  Ltd.  ("WAP")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Fedwal  Trade  Commission  disclosing 
changes  in  its  memb««hip  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintilb  to  actual  damages  imder 
specified  circumstances.  Specifically, 
Apion  Ltd  Interpoint,  Belfast, 
NORTHERN  IRELAND;  Certicom  Corp., 
San  Mateo,  CA;  DeLaRue  Card  Systems, 
Basingstoke,  UNITED  KINGDOM; 
Deutsche  Telekom  Mobilnet  GmbH, 
Bonn.  GERMANY;  Fujitsu  Software 
Corporation,  San  Jose,  CA;  Geoworks 
Corporation,  Alameda,  CA;  Hongkong 
Telecom  CSL.  Hong  Kong,  HONG 
KONG;  IBM  Corporation,  Yorktown 
Heights.  NY;  Matsushita 
Communication  Industrial  Co.,  Ltd., 
Yokohama,  JAPAN;  MD-Co,  Kontich, 
BELGIUM;  NTT  Mobile 
Communications  Network  Inc., 
Kangawa,  JAPAN;  Psion  Software  pic, 
London,  ENGLAND;  Samsung 
Electronics  Co.,  Ltd.,  Suwon  City, 
KOREA;  Scandinavian  Softline 
Technology  Oy,  Espoo,  FINLAND;     . 
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Schliunboger  Industries  S.A., 
Montrouge,  FRANCE;  Sema  Group 
Limited.  North  Yoiii.  Ontario. 
CANADA;  Seadit  AB  (publ).  Stockhohn, 
SWEDEN;  Sodete  Francaise  du  Radio 
Telephone,  Paris,  FRANCE;  Spyglass, 
Inc.,  Naperville,  IL;  Starfish  Software, 
Inc.,  Scotts  Valley,  CA;  Telecom  Finland 
Ltd.,  Tele,  FINLAND;  Telecom  Italia 
Mobile  S.p.A.,  Torino,  ITALY;  Uniden 
San  Diego  Research  k  Development 
Center,  Inc..  San  Diego,  CA;  Vodafone 
Limited.  Newbury,  B^cshire,  UNITED 
iaN(aX}M;  and  VTT  Infonnation 
Technology.  Helsinki,  FINLAND  have 
bera  added  as  parties  to  this  vmture. 

No  other  changes  have  been  made  in 
eithOT  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  groiqi  research 
project  remains  open,  and  WAP  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  March  18. 1998.  WAP  filed  its 
(xiginal  notification  pursuant  to  Section 
6(a)  of  the  Act.  A  notice  for  this  filing 
has  not  yet  been  published  in  the 
FeaBrsl  IffgHler. 


I K.  KobiiiBQii, 
Director  (^Operations,  Antitrust  Division. 
[FR  Doc.  99-21563  Filed  8-18-99;  8:45  am] 
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action:  Notice  of  information  collection 
under  review:  Sworn  statement  of 
refugee  appljring  for  admission  to  the 
United  States. 

Tlie  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  siibmitted  the  following 
.  informaticm  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Papowork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  legiitar  on  May  5. 1999  at 
64  FR  24187,  allowing  for  emotgency 
OMB  review  and  approval  and  a  60Klay 
public  ctunment  period.  No  public 
comment  was  received  by  the  INS  on 
this  proposed  infonnation  collection. 

Hie  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encoiuaged 
and  Mrill  be  accepted  imtil  September 
20. 1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 


notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Stuart  Sht^iro. 
Department  of  Justice  Desk  Officer. 
Room  10235.  Washington.  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
infonnation  should  address  one  or  more 
of  the  following  foiu  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  (wrformance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhances  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g..  pennitting  electromc  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  F(»m/CoUection: 
Sworn  Statement  of  Refugee  Applying 
for  Admission  to  the  United  States. 

(3)  Agency  fnm  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-646.  Office  of 
International  AfEairs,  Immigration  and 
Naturalization  Sovice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individual  or 
households.  This  form  provides  the 
grounds  of  admissibility  to  the  United 
States  as  they  apply  to  refugees.  The 
infonnation  collected  allows  INS  to 
make  admissibility  determinations  for 
refugees. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  75,000  responses  at  30  minutes 
(.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  37,500  annual  burden  hours. 


If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  Mrith  instructions,  or 
additional  inf<»ination.  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307,  425  I  Street.  NW.. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(8)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center. 
1001  G  Street,  NW.  Washington.  DC 
20530. 

Dated:  August  10. 1999. 
Richard  A.  Sloaa, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-21511  Filed  8-18-99;  8:45  am] 
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ACTION:  Notice  of  information  collection 
under  review:  Application  for 
replacement  naturalization/citizenship 
document. 

The  Department  of  Justice, 
Immigration  and  Nattualization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  infonnation 
collection  was  previously  published  in 
the  Federal  Kagtadar  on  February  19. 
1999  at  64  FR  8405.  allowing  for  a  60- 
day  public  comment  period.  No  public 
comment  was  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
conunents.  Comments  are  encouraged 
and  will  be  accepted  until  September 
20. 1999.  This  process  is  conducted  in 
accordance  widi  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 


ion  Service 


notice,  j^specially  regarding  the 
estimattad  public  biirden  and  associated 
responie  time,  should  be  directed  to  the 
Office  (ft  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairsj  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-39S-7316. 

Writtlan  comments  and  suggestions 
from  tfap  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  fpllowing  four  points: 

OverView  ofthis  information 
collecti|dn: 

(1)  Eyaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  piroper  performance  of  the 
functions  of  the  agency,  including 
whetheti  the  information  will  have 
practical  utility; 

(2)  Ev^uate  the  acciu-acy  of  the 
agencyl^  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
includii^  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  m  the  information  to  be 
collectra;  and 

(4)  Minimize  the  burden  of  the 
collectipn  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  an  propriate  automated, 
electron  c,  mechanical,  or  other 
technoljctgical  collection  techniques  or 
other  fdiims  of  information  technology, 
e.g.,  per^tting  electronic  submission  of 
responses. 

.    Overtiew  of  this  information 
collectioi: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Replacement 
Naturalization/Citizenship  Docimient. 

(3)  Asency  form  number,  if  any,  and 
the  applicable  component  of  the 
DepartiiiiBnt  of  Justice  sponsoring  the 
collectidi:  Form  N-565.  Office  of 
Naturalization  Operations,  Immigration 
and  Naturalization  Service. 

(4)  AJ&cted  public  who  will  be  asked 
or  requited  to  respond,  as  well  as  a  brief 
abstract:  jPrimary:  Individuals  or 
households.  This  form  is  used  by  the 
INS  to  determine  the  applicant's 
eligibility  for  a  replacement  of  a 
Declaration  of  Intention,  Naturalization 
Certificate,  Certificate  of  Citizenship  or 
Repatriation  Certificate  that  was  lost, 
mutilatM  or  destroyed,  or  if  the 
applicant's  name  was  changed  by 
marriag^jor  by  court  order  after  issuance 
of  origiii^  document.  This  form  may- 
also  be  vked  to  apply  for  special 
certffici^  of  naturalization  as  a  U.S. 
citizen  If.  >  be  recognized  by  a  foreign 
country 


(5)  An  estimate  of  the  total  nimiber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  22,567  responses  at  55  minutes 
(0.916)  hours  per  response. 

(6)  An  estimate  of  ue  total  public 
burden  (in  hours)  associated  with  the 
collection: 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/ or  suggestions  regarding 
the  items(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW,  Washington,  DC 
20530. 

Dated:  August  10, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  99-21512  Filed  8-18-99;  8:45  am) 
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AeUvKiaa:  Propoaad  Collection; 
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ACTION:  Notice  of  information  collection 
under  review:  Guarantee  of  pajrment. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
infonnation  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  February  23, 
1999  at  64  FR  8860,  allowing  for  a  60- 
day  public  comment  period.  No  public 
comment  was  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  September 


20, 1999.  This  process  is  conducted  in 
accordance  witn  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  buriden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  infonnation 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Guarantee  of  Payment. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-510.  Detention  and 
Deportation  Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  wiU  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Section  253  of  the  Immigration 
and  Nationality  Act  (INA)  provides  that 
the  master  or  agent  of  a  vessel  or  aircraft 
shall  guarantee  payment  for  expenses 
incurred  for  an  alien  crewman  who 
arrived  in  the  United  States  and  is 
afflicted  with  any  disease  or  illness 
mentioned  in  Section  255  of  the  Act. 

(5)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
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estimated  for  an  average  respondent  to 
respond:  100  responses  at  5  minutes 
(.083)  hours  pet  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  8  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307, 425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
ptU>lic  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850.  Washington  Center, 
1001  G  Street,  NW.  Washington.  DC 
20530. 

Dated:  August  10, 1999. 
RkkudA.SIoui. 

Depaitment  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturaliiation  Service. 
[FRDoc.  90-21513  Filed  8-18-99;  8:45  am] 
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ACnON:  Notice  of  information  collection 
imder  review:  AfGdavit  of  financial 
support  and  intent  to  petition  for  legal 
custody  for  PubUc  Law  97-359 
Amerasian. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Fednral  Register  on  February  25. 
1999  at  64  FR  9350.  allowing  for  a  60- 
day  public  comment  praiod.  No  pubUc 
conunent  was  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 


comments.  Comments  are  encouraged 
and  will  be  accepted  until  September 
20, 1999.  This  process  is  conducted  in 
accordance  widi  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro. 
Department  of  Justice  Desk  Officer. 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoised  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Affidavit  of  Financial  Support  and 
Intent  to  Petition  for  Legal  Ctistody  for    , 
Public  Law  97-359  Amerasian. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-361.  Adjudications 
Division,  Immigration  and 
NaturaUzation  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  will  be  used  in 
support  of  Form  1-360  to  assure 
finiancial  support  for  Public  Law  97-359 
Amerasian. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 


respond:  50  responses  at  30  minutes 
(0.5)  hours  per  response. 

(6)  An  estimate  of  the  total  pubUc 
burden  (in  hours)  associated  with  the 
collection:  25  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  informatioii,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW, 
Washington,  DC  20536.  Additionally, 
comments  and/or  stiggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan.  > 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washii^on  Center, 
1001  G  Street.  NW.  Washington.  DC 
20530. 

Dated:  August  10, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  99-21514  Filed  8-18-99;  8:45  am] 

muma  code  44io-io-m 


DEPARTMENT  OF  JUSTICE 

knniigraftlon  wmI  Nsturaiizalion  Sswlcc 

AQWMy  kifoniMrtion  Cotocllon 
ActlvHtos:  rrooo—d  CoHMtfon; 
Coinnmil  RwmmI 

ACnON:  Notice  of  information  collection 
under  review:  Petition  for  approval  of 
school  for  attendance  by  nonimmigrant 
students. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  February  25. 
1999  at  64  FR  9349.  allowing  for  a  60- 
day  public  comment  period.  No  public 
comment  was  received  by  the  INS  on 
this  proposed  information  collection. 

The  purposa  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encotuaged 
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and  Mr  t  be  accepted  until  September 
20, 19.  >9.  This  process  is  conducted  in 
accordemce  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regardi^  the  items  contained  in  this 
notice^  ^specially  regarding  the 
estimated  public  burden  and  associated 
respoq^  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
A^irs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  C^cer, 
Room  !1)0235,  Washington,  DC  20530; 
202-3^6-7316. 

Written  comments  and  suggestions 
from  tl^^  public  and  affected  agencies 
conceniing  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the!  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practid^  utility; 

(2)  ^aluate  the  accuracy  of  the 
agencjiji  estimate  of  the  burden  of  the 
propose  collection  of  information, 
includUig  the  validity  of  the 
methoaology  and  assmnptions  used; 

(3)  ^ihance  the  quality,  utility,  and 
clarityiOf  the  information  to  be 
collection;  and 

(4)  Minimize  the  burden  of  the 
coUectiOn  of  information  on  those  who 
are  to  i^spond,  including  through  the 
use  of  ^)propriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  fbrms  of  information  technology, 
e.g.,  p^iimitting  electronic  submission  of 
respoE 

Oveih^ew  of  this  information 
collecnbn: 

(1)  liype  of  Information  Collection: 
Reinst4iement  without  change  of  a 
previo^ly  approved  collection. 

(2)  liile  of  the  Form/Collection: 
Petitioii  for  Approval  of  School  for 
Attendjepice  by  Nonimmigrant  Students. 

(3)  Agency  ftmn  number,  if  any,  and 
the  ap^cable  component  of  the 
Depajraent  of  Justice  sponsoring  the 
coUectidn:  Form  1-17.  Adjudications 
Divisionk,  Immigration  and 
Naturalization  Service. 

(4)  Apected  public  who  will  be  asked 
or  requited  to  respond,  as  well  as  a  brief 
abstradt:  Primary:  Business  or  other  for- 
profit.  The  information  is  used  by 
leamiqg  institutions  to  determine 
acceptance  of  nonimmigrant  students, 
as  wellj  as  INS  to  establish  a  list  of 
names  Mnd  locations  of  schools  or 
campuses  within  school  systems  or 
districllsj  with  multiple  locations,  which 
schools  lare  bona  fide  institutions  of 
leamiij^ 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond:  322  responses  at  one  (1)  hour 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  322  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307, 425  I  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  10, 1999. 
Richard  A.  Slou, 

Department  Clearance  Of^cet,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  99-21515  Filed  8-18-99;  8:45  am] 

HLLMG  CODE  4410-10-41 


DEPARTMEKT  OF  JUSTICE 

hmnigration  and  Naturalization  Service 

Agency  Infonnation  Collection 
ActtvWee:  Propoeed  Collection; 
Comment  Requeat 

action:  Notice  of  information  collection 
under  review:  Application  to  adjust 
status  fiom  temporary  to  permanent 
resident. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  April  12, 1999 
at  64  FR  17681,  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  by  the  INS  on 
this  proposed  infonnation  collection. 


The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  September 
20, 1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burdens  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7916. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies  - 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  foiu  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who    , 
are  to  respond,  including  through  the      ' 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  (» 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  Form/Collection: 
Application  to  Adjust  Status  from 
Temporary  to  Permanent  Resident. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
coUection:  Form  1-698.  Adjudication 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  In  compliance  with  Pub.  L. 
99-604  and  Pub.  L.  100-204,  Section 
902,  the  Service  will  accept  and  review 
applications  from  temporary  resident 
aliens  to  adjust  their  status  to 
permanent  residence.  This  form  will 
collect  the  necessary  information  to 
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adjudicate  the  application  and  issue  an 
Ahen  Registration  Card  (1-551). 

(5)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,179  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,179  annual  burden  hoiurs. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  Information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307, 425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.  Washington.  DC 
20530. 

Dated:  August  10, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-21516  Filed  8-18-99;  8:45  am] 
BHJJNQ  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvice 

Agency  Infonnatlon  Collection 
AcUvmea:  Propoaed  CoHaction; 
Comment  Raqueat 

action:  Notice  of  information  collection 
\mder  review:  Memorandum  of 
understanding  to  participate  in 
Employment  Eligibility  Confirmation 
Pilot  Program. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperworic 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  18, 1999 
at  64  FR  13448.  The  notice  requested 


emergency  OMB  review  and  approval 
with  a  60-day  public  comment  period. 
No  public  comment  was  received  by  the 
INS  on  this  proposed  information 
collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  September 
20, 1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro. 
Department  of  Justice  Desk  Officer, 
Room  10235.  Washington.  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  previously  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Memorandum  of  Understanding  to 
Participate  in  an  Emplo3maent  Eligibility 
Confirmation  Pilot  Ftoraram. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-18).  SAVE  Program, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Businesses  or  other 
for-profit.  The  employer  data  collected 


bom  the  Memorandum  of 
Understanding  (MOU)  enables  the  INS 
to  collect  employer  information  for  each 
site  that  will  be  performing  verffication 
queries.  The  MOU  also  provides  the 
terms  and  conditions  governing  the 
pilots. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  4,000  responses  at  1.5  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  22,161  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr;  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of  - 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.  Washington.  DC 
20530. 

Dated:  August  11, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-21517  Filed  8-18-99;  8:45  am] 
BNJJNQ  COOE  4«10-ie-M 


DEPARTMENT  OF  JUSTICE 

hnmigraAlon  and  Naturalization  Service 

Agency  Infoi'maUon  Collection 
AcUvMee:  Propoaed  Collection; 
Comment  Retiueet 

action:  Notice  of  information  collection 
under  review:  Application  for 
permission  to  reapply  for  admission 
into  the  United  States  after  deportation 
or  removal. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
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accor  jance  with  the  Paperwork 
Reducjion  Act  of  1995.  The  infonnation 
colletmon  was  previously  published  in 
the  Federal  Register  on  April  1, 1999  at 
64  FRl  !l5816,  allowing  for  a  60-day 
pubUci  comment  period.  No  public 
comnitot  was  received  by  the  INS  on 
this  pimposed  infonnation  collection. 

The  piupose  of  this  notice  is  to  allow 
an  adi^tional  30  days  for  public 
comn^^nts.  Conunents  are  encoiu-aged 
and  w^  be  accepted  until  September 
20, 1999.  This  process  is  conducted  in 
accordance  widi  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
noticd.  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Officq  pf  Management  and  Budget, 
0£Bc^  p{  Information  and  Regulatory 
Affaiik  Attention:  Stuart  Shapiro, 
Depai|t|nent  of  Justice  Desk  Officer, 
Room!  10235,  Washington.  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  theifollowing  four  points: 

(1)  u/aluate  whether  the  proposed 
colledtion  of  information  is  necessary 
for  thf  jproper  performance  of  the 
functibns  of  the  agency,  including 
whether  the  information  will  have 
practipal  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencyf  8  estimate  of  the  burden  of  the 
propo^isd  collection  of  information, 
iuclu^ing  the  validity  of  the 
methd^ology  and  assumptions  used; 

(3)  ^hhance  the  quality,  utility,  and 
clarity  pf  the  information  to  be 
coUeaed;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of!  Appropriate  automated, 
electrotiic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
respo]^$es. 

iew  of  this  information 


on: 
je  of  Infonnation  Collection: 
itement  without  change  of  a' 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Applittition  for  Permission  to  Reapply 
for  Adihission  into  the  United  States 
after  Piportation  or  Removal. 

(3)  J^encyfonn  number,  if  any,  and 
the  apnlicable  component  of  the    . 
Depaifpnent  of  Justice  sponsoring  the 
collectipn:  Form  1-212.  Adjudications 
DivisiOli,  Immigration  and 
Natiu^zation  Service. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  provides 
information  to  be  used  by  the 
Immigration  and  Naturalization  Service 
to  determine  eligibiUty  for  a  waiver  for 
an  inadmissible  alien  who  is  applying 
for  a  visa  to  enter  the  United  States  after 
deportation,  removal  or  departure,  as 
provided  for  under  section  212  of  the 
Immigration  and  Naturalization  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  7,250  responses  at  20  minutes 
(.333)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,414  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  infonnation,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street,  NW, 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  10, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-21518  Filed  8-18-99;  8:45  am] 
BIUJNG  CODE  4410-10-H 


DEPARTMENT  OF  JUSTICE 

bnmigration  and  Naturaliiation  Service 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Reqtiest 

ACTION:  Notice  of  information  collection 
under  review:  Health  and  Human 
Services  statistical  data  for  refugee/ 
asylee  adjusting  status. 

The  Department  of  Justice, 
hnmigration  and  Natundization  Service 


(DMS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  April  1, 1999  at 
64  FR  15816,  allowing  for  a  60-day 
public  comment  period.  No  pubUc 
comment  was  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encoiuaged 
and  will  be  accepted  imtil  September 
20,  1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  biuden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Infonnation  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  pubUc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Health  and  Human  Services  Statistical 
Data  for  Refugee/Asylee  Adjusting 
Status. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
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collection:  Fonn  1-643.  OfGce  of 
International  Affairs,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  primary  purpose  of  the 
data  collection  on  this  form  is  for  use  in 
the  Office  of  Refugee  Resettlement 
Report  to  Congress  (8  U.S.C.  1523).  The 
Service  is  required  to  report  on  the 
status  of  refugees  at  the  time  of 
adjustment  to  lawful  permanent 
resident 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  195,000  responses  at  10 
minutes  (.166  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  32.370  annual  biuden  hours. 

If  you  have  additional  conunents, 
suggestions,  w  need  a  copy  of  the 
proposed  information  coUection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307, 425 1  Street.  NW., 
Washington  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the item(s)  containeahi  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
ccmtact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  August  10. 1999. 
Richard  A.  Sloan. 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-21519  Filed  8-18-99;  8:45  am] 
I  CODE  441§-10-M 


DEPARTMENT  OF  JUSTICE 

hnmlgratfon  and  Naturalization  Sarvlce 

Agency  Infonnaliuii  Collaclion 
ActlvHiM:  PrapoaMi  Collection; 


ACTION:  Notice  of  information  collection 
under  review:  Petition  by  entrepreneur 
to  remove  conditions. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 


(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  infcmnation 
coUection  was  previously  published  in 
the  Federal  Regialer  on  June  1, 1999  at 
64  FR  29361.  The  notice  allowed  for  a 
60-day  public  comment  poiod.  No 
public  comment  was  received  by  the 
INS  on  this  proposed  information 
collection. 

The  piupose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  September 
20. 1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

WrittMi  comments  and/or  siiggestions 
regarding  the  items  contained  in  this 
notice,  especiaUy  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Informatitm  and  Regulatcny 
Affairs.  Attention:  Stuart  Shapiro. 
Department  of  Justice  Desk  Cfficer, 
Room  10235,  Washington.  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  afiiected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infcMnmation  wiU  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  of  a  previously  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Petition  by  Entrepreneur  to  Remove 
Conditions. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 


collection:  Form  1-829.  Adjudications 
Division.  Immigration  and 
Natiualization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  by  a 
conditional  resident  alien  entrepreneur 
who  obtained  such  status  through  a 
qualifying  investmmt.  to  apply  to 
remove  the  conditions  on  his  or  her 
conditional  resident  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200  responses  at  65  minutes 
(1.08  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  216  annual  biuden  hours. 

If  you  have  additional  comments, 
sug^stions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice,  Room  5307,  425 1  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  r^arding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biirden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  10, 1999. 
Richard  A.  Sloan. 

Department  Cleamnce  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-21520  Filed  8-18-99;  8:45  am] 
BHJJNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Natufaliaartion  Service 

Agency  Infonnalion  Collection 
ActhflUee:  Propoeed  Collection; 
Comment  ReQueet 

ACTION:  Notice  of  information  collection 
under  review:  Alien  address  report  card. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
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OfBdd' of  Management  and  Budget 
(OM  0  for  review  and  clearance  in 
accoi 'dance  with  the  Paperwork 
RediKttion  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  I^eral  Register  April  15, 1999  at 
64  F|(l  18636,  allowing  for  a  60-day 
publi^  comment  period.  No  public 
conunent  was  received  by  the  INS  on 
this  proposed  information  collection. 

Thq  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comn^ents.  Comments  are  encoiuaged 
and  Will  be  accepted  until  September 
20, 1B99.  This  process  is  conducted  in 
accoMance  with  5  CFR  1320.10. 

WifMen  conunents  and/or  suggestions 
regaining  the  items  contained  in  this 
notidq,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Offica  of  Management  and  Budget, 
Offic  e  of  Information  and  Regulatory 
AfEairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530: 
202-^5-7316. 

Wijihen  comments  and  suggestions 
from  jliie  public  and  affected  agencies 
concerning  the  proposed  collection  of 
infomation  should  address  one  or  more 
of  th^jfollowing  four  points: 

(l)if  valuate  whether  the  proposed 
colle(:tion  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  ai  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information,  ' 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(2)  [Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  oJriappropriate  automated, 
electi|(|nic,  mechanical,  or  other 
technological  collection  techniques  or 
otherjiorms  of  information  technology, 
e.g.,  {Permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  tt'ype  of  Information  Collection: 
Reinsjt^tement  without  change  of  a 
previbkisly  approved  collection. 

(2)  Tit/e  of  the  Form/Collection:  Alien 
Addrms  Report  Card. 

(3)  ^gencyform  number,  if  any.  and 
the  applicable  component  of  the 
DepaAnent  of  Justice  sponsoring  the 
coUeimon:  Form  1-104,  Adjudications 
Divis^ikn,  Immigration  and 

NatuiJG  lization  Service. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individual  or 
households.  The  form  is  used  by  aliens 
to  report  their  ciurent  address,  upon  a 
ten-day  notice,  only  when  required  by 
the  Attorney  General  imder  section  265 
of  the  Immigration  and  Nationality  Act 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1  responses  at  5  minutes  (.083 
hoiu%)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natxualization  Service,  U.S.  Department 
of  Justice,  Room  5307, 425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
conunents  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington.  DC 
20530. 

Dated:  August  10, 1999. 
Richard  A.  Skian, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-21521  Filed  8-18-99;  8:45  am] 
BaiMM  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immignrtion  and  Naturalization  Service 

Agency  kiformatlon  Collection 
AcUvWea:  Propoeed  Collection; 
Comment  Raqiieat 

ACnON:  Notice  of  information  collection 
imder  review:  Certificate  of  satisfactory 
pursuit. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 


Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  April  15, 1999 
at  64  FR  18636,  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  by  the  INS  on 
this  proposed  information  collection. 

The  piupose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  September 
20, 1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  Comments  and  suggestions 
from  the  public  and  affected  ag«'r  cies 
concerning  the  proposed  collection  ot 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

'     (3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(\)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Certfficate  of  Satisfactory  Pursuit. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-699.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
household^gThe  Scsvice  will  use  this 
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fonn  to  verify  that  a  certified  course 
provider  has  supplied  the  required 
instructicHis  to  temporary  resident 
aliens,  in  compliance  with  Public  Law 
99-603  and  Public  Law  100-204, 
section  902. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100,000  responses  at  10 
minutes  (0.166  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  16,600  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  coUection 
installment  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307, 425 1  Street  NW., 
Washington.  DC  20536.  Additionally, 
commoits  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  10. 1999. 
Kidiard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Serrice. 
[FR  Doc.  99-21522  Filed  S-1&-99;  8:45  am] 
mUMta  CODE  4410-10-M 


DEPAirmENT  OF  JUSTICE 
kmnigralion  and  Natufalizallon  Service 


««oiiecaon 
CoNectioii! 


Agency 
AeUvWea: 

COHMMfll 


AGENCY:  Notice  of  information 
collection  under  review:  Registration  for 
classification  as  refugee. 

The  Department  of  Justice, 
Immigration  and  Natiiralization  Service 
(INS)  has  submitted  the  foUowing 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  paperwork 
Reduction  Act  of  1995.  The  information 
collection  Mras  previously  pubUshed  in 


the  Federal  Register  on  June  2. 1999  at 
64  FR  29671.  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  September 
20. 1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Stuart  Shapiro. 
Department  of  Justice  Desk  Officer, 
Room  10235.  Washington.  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
fit>m  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whethw  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quahty,  utility,  aiid 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  iofonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  coUection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Registration  for  Classffication  as 
Refugee. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-590.  Office  of 
International  AfEairs,  Immigration  and 
Naturalization  S«rvice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract  Primary:  Individuals  or 
Households.  This  information  collection 
provides  a  uniform  method  for 


applicants  to  apply  for  refugee  status 
and  contains  the  information  needed  in 
order  to  adjudicate  such  applications. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  140,000  responses  at  35 
minutes  (.583  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  81,620  annual  burden  hours. 

ff  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  5307. 425  I  Street.  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/cv  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
pubUc  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street.  NW.  Washington.  DC 
20530. 

Dated:  August  10. 1999. 
Ricard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service 

[FR  Doc.  99-21523  Filed  8-18-99;  8:45  am] 
BSLUNQ  CODE  441»-1«Mi 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctat  Nm.  STN  50-454  and  8TN  50-«55] 

Ediaon  Company; 
Denial  of 
to  Facility  Operattng 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by 
Commonwealth  Edison  Company 
(ComEd,  the  licensee)  for  amendiments 
to  Facility  Operating  License  Nos.  NPF- 
37  and  NPF-66,  issued  to  ComEd  for 
operation  of  Byron  Station,  Unit  Nos.  1 
and  2,  located  in  Ogle  County,  Illinois. 
Notice  of  Consideration  of  Issuance  of 
these  amendmraits  was  published  in  the 
Federal  Register  on  April  22, 1998  (63 
FR  19966). 


/ 
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The  purpose  of  the  Ucensee's 
amendment  request  was  to  delete 
license  conditions  which  have  been 
satisfied,  revise  others  to  delete  parts 
which  ere  no  longer  appUcable  or  to 
revisebeferences,  and  make  editorial 
changBB. 

The  NRC  staff  has  concluded  that  a 
portion  of  the  request,  related  to  the 
propoted  deletion  of  dates  for  approved 
security  plans,  can  not  be  granted.  The 
basis  idT  the  denial  is  detailed  in  the 
Safety  ^valuation  related  to  Amendment 
Nos.  li:  0  and  110  dated  August  10, 
1999. 

By  I  i  jptember  20, 1999,  the  licensee 
may  demand  a  hearing  Mrith  respect  to 
the  partial  denial  described  above.  Any 
persoa  whose  interest  may  be  affected 
by  this  proceeding  may  hie  a  written 
petitii^h  for  leave  to  intervene. 

A  rmuest  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
NuclejEilr  Regulatory  Commission, 
WashUgton,  DC  20555-0001  Attention: 
Rulenukings  and  Adjudications  Staff,  or 
may  bja  deUvered  to  the  Commission's 
PubUc  Document  Room,  the  Gelman 
Buildtdg,  2120  L  Street.  NW., 
Washington,  DC,  by  the  above  date. 

A  CQpy  of  any  petitions  should  also  be 
\e  Office  of  the  General 
^1,  U.S.  Nuclear  Regulatory 
Commission,' Washington,  DC  20555- 
0001.  lamd  to  Ms.  Pamela  B.  Stroebel, 
Senio^iVice  President  and  General 
Coun^l.  Commonwealth  Edison 
Compttiy,  P.O.  Box  767,  Chicago, 
Illinoi|si  60690-0767,  attorney  for  the 
licens^. 

For  Ifurther  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendinents  dated  March  14. 1997,  (2) 
Amendment  Nos.  110  and  110  to 
Facihty  Operating  License  Nos.  NPR-37 
and  NPR-66,  and  (3)  the  Commission's 
relate^!  Safety  Evaluation  and 
Envin^tunental  Assessment. 

These  docimients  are  available  for 
pubUq  inspection  at  the  Commission's 
Publid  Dociunent  Room,  the  Gelman 
Buildiilg,  2120  L  Street,  NW., 
Washjiigton,  DC,  and  at  the  local  public 
document  room  located  at  the  Byron 
Public;  tibrary  District,  109  N.  Franklin, 
P.O.  Box  434,  Byron,  Illinois  61010. 

Datenat  Rockville,  Maryland,  this  10th  day 
of  Augiiktl99g. 

Nuclear  Regulatory  Commission. 

CBIack, 

or,  Project  Directorate  HI, 
<f  Licensing  Project  Management, 
Office  i^ Nuclear  Reactor  Regulation. 
(FR  Doia  99-21529  Filed  8-18-99;  8:45  am] 
BOXWOCOOE  Tiw-ei-p 


Acting\ 
Divisii 


NUCLEAR  REGULATORY 
COMMISSION 

[DoclHt  No.  70-754] 

i^onsNieravan  ot  License  nenewM 
nei^ien  KIT  me  uenene  ciecvic 


OpportmiHy  for  HewliiQ 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  renewal  of 
Materials  License  SNM-960  which  was 
issued  to  the  General  Electric  Vallecitos 
Nuclear  Center  on  February  8, 1994.  The 
Materials  License  is  for  the  operation  of 
their  Laboratory  and  General  Services 
Operations  faciUty  in  Sunol,  California. 
The  renewal  application  requests 
authorization  to  receive  and  possess 
special  nuclear  matraial  and  to  use 
special  nuclear  material  in  research  and 
development  activities  involving 
chemical  and  physical  analysis.  The 
license  renewal  appUcation  is  dated 
January  21, 1999,  and  is  available  for 
public  inspection  at  the  NRC's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW,  Washington,  DC 
20555. 

Prior  to  approving  the  renewal 
application,  NRC  will  have  made 
findings  required  by  the  Atomic  Enei^ 
Act  of  1954,  as  amended,  and  NRC's 
regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report  The  renewal  of  the  Ucensee  will 
be  documented  in  the  issuance  of  a 
renewed  SNM-960  ficense. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  renewal  of  a  license  falling  within 
the  scope  of  Subpart  L,  "Informal 
Hearing  Procediue  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  processing  in  10  CFR  Part  2. 
Pursuant  to  Section  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with  Section 
2.1205(d).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  the  Federal 
Register  notice. 

"Hie  request  for  a  hearing  must  be 
filed  with  the  Office  of  Seoetary  either: 

1.  By  delivery  to  the  Rulemaldngs  and 
Adjudications  Branch  of  the  Secretary  at 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  Branch. 

In  addition  to  meeting  other 
applicable  requirements  to  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 


a  hearing  filed  by  a  person  other  than 
the  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  Section  2.1205(h). 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  estabUshing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  Section  2.1205(d). 

In  accordance  with  10  CFR  Section 
2.1205(f),  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail  to: 

1.  The  applicant.  General  Electric 
Company,  Vallecitos  Nuclear  Center, 
6705  Vallecitos  Road,  (State  Route  84) 
Stmol,  California  94586;  Attention  Mr. 
Ben  Murray;  and 

2.  The  NRC  staff,  by  delivering  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  fat 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  NRC's  Informal  Hearing  Procedures 
for.Adjustications  in  Material  Licensing 
Proceedings  in  10  CFR  Part  2,  Subpart 
L. 

For  further  details  with  respect  to  this 
action  see  the  application  for  renewal 
dated  January  21, 1999.  This  document 
is  available  for_public  inspection  at  the 
NRC's  PubUc  Document  Room,  2120  L 
Street  N.W.,  Washington.  DC  20555. 
Questions  should  be  referred  to  the 
NRC's  project  manager  for  the  General 
Electric  Vallecitos  Nuclear  Center, 
Andrew  D.  Rayland,  at  (301)  415-8102. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  S.  Sherr, 

Chief,  Licensing  and  International  Safeguards 
Branch ,  Division  of  Fuel  Cycle  Safety  and 
Safeguards,  NMSS. 

(FR  Doc.  99-21530  Filed  8-18-99;  8:45  am) 
BaUNQ  CODE  7SS0-01-P 
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[Doetat  No.  50-461] 


,  notice  Off 
of  Transfer 


Coneiderallon  of  Appravel 

ol  reclMty  Oper  eUnfl  llconee  end 


of  Contaffnilng 


The  U.S.  Nuclear  Regulatcny 
Commission  (the  Commission)  is 
considering  issuance  of  an  order  under 
10  CFR  50.80  ^proving  the  transfer  of 
FadUty  Operating  Licraise  No.  NPF-62 
for  the  Clinton  Power  Station  (CPS) 
currently  held  by  Illinois  Power 
Company  (IP,  or  the  licmsee).  The 
transfer  would  be  to  AmeiGen  Energy 
Compmy,  LLC  (AmerGen).  The 
CcHnmission  is  also  considering 
amending  the  license  for  administrative 
purposes  to  reflect  the  proposed 
truisfer. 

Under  tiie  pn^posed  transfer, 
AmeaGen  would  be  authorized  to 
possess,  use,  and  operate  CPS  under 
essentially  the  same  conditicnas  and 
authorizations  included  in  Ae  existing 
licraise.  In  addition,  no  physical 
changes  will  be  made  to  CPS  as  a  result 
of  the  prt^xwed  transfer,  and  there  will 
be  no  Mgi^fimnt  changes  in  the  day-to- 
day (^peratioiis  of  CPS.  Antitrust 
conditims  of  the  CPS  license  we 
I»oposed  to  be  deleted  because,  among 
other  d^Bgs,  they  ^ply  to  IP  which  will 
no  I«iger  be  the  Hcensee. 

Ptvsuant  to  10  CFR  50.80,  no  Ucense, 
or  any  ri^t  thereunder,  shall  be 
transfaired,  direcdy  or  indirectly, 
through  transfv  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
QMnmission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
othrawise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commissicm 
pursuant  thereto. 

Before  issuance  of  the  prc^iosed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act)  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application.' the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  fecility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 


with  respect  to  this  specific  Ucense 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  ^ppUcation,  are 
discussed  below. 

By  Septemb«r  8, 1999,  any  person 
whose  interest  may  be  afiiscted  by  the 
Commission's  action  cm  the  application 
may  request  a  hearing,  auA,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  procedure  on  the 
Commissicm's  action.  Requests  for  a 
hearing  and  petiticms  for  leave  to 
intervene  should  be  filed  in  acccmlance 
with  the  Conmission's  rules  of  practice 
set  forth  in  Subpart  M,  "PuMic 
Notification,  Availability  erf  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  cm  Licwase 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particidw,  such  requests  must 
comply  with  the  requirements  set  for& 
in  18  CFR  2.1306,  cmd  should  address 
the  coBsiden^cms  contained  in  16  CFR 
2.1306(a).  Untimdy  requests  aad 
petitims  may  be  denied,  as  i»ovided  in 
16  CFR  2.1306(b),  unless  good  cause  for 
feiliue  to  file  cm  time  is  est^>lished.  In 
addition,  an  tmtim^y  request  or 
petiticm  should  address  the  factors  diat 
tbe  Commissioa  will  also  consider,  in 
revieMring  vaaldmuAy  requests  or 
petitions,  set  fwA  in  10  CFR 
2.1308(bXlH2). 

Requests  for  a  hewing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  John  Lanberski,  counsel  fat  IP,  at 
Troutman  Sanders  LLP,  600  Peachtree 
Street,  N.E.,  suite  5200,  NationsBank 
Plaza,  Atlanta,  Georgia  30306-2216  (td: 
404-885-3360;  fax:  404-962-6610;  e- 
mail: 

john.lamberski&troutmansanders.tom) 
and  Kevin  P.  Gallon,  counsel  for 
AmerGen,  at  Morgan,  Lewis  &  Bockius 
LLP,  1800  M  Street,  NW,  Washington, 
DC  20036-5869  (tel:  202-467-7462;  fex: 
202-167-7176;  e-mail: 
kpgqllen@mlb.com);  the  Gennal 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001  (e-mail  address  for  filings 
regarding  Ucense  transfer  cases  only: 
OGCLT@NRC.gov);  and  the  Secretary  of 
the  Commission,  U.  S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.,  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 


request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  wiU  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
September  20, 1999,  persons  may 
submit  written  comments  regarding  the 
license  transfer  application,  as  provided 
for  in  10  CFR  2.1305.  The  Commission 
will  considw  and,  if  appropriate, 
respond  to  these  comments,  but  such 
conunents  will  not  otherwise  constitute 
partof  the  decisional  record.  Comments 
should  be  submitted  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Commissicm. 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff, 
^d  should  dte  the  pubUcation  date  and 
page  numbw  of  this  Federal  Register 
notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  July  23, 
19§9,  available  for  public  inspection  at 
the  CoBBussion's  Public  Docuramt 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  ike 
local  public  document  room  located  at 
Ae  Vespasian  Warner  Public  Lilxary, 
310  N.  Quincy  Street.  Clinton,  IL  61727. 

Dated  at  Rockville,  Maryland,  tbds  12tli  day 
of  August  1999. 

For  tlie  Nuclear  Regulatory  Commission. 
)en  B.  HoftkiiiB. 

Senior  Project  Manager,  Section  2,  Project 
Directorate  DI,  Division  of  Ucensing  Projects 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  99-21532  Filed  8-18-99;  8:45  ani] 
■uwa  cone  nm  oi-» 


NUCLEAR  REGULATORY 


IVeciwi  iw.  4^— raev] 

Finding  of  No  SlyiMleant  bnpoct  for 

the  Feneleel  FacHity  In  Muefcogeo,  OK 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  an 
amendment  to  Source  Material  License 
No.  SMB-911  for  approval  of  a 
decommissioning  plan  to  remediate  for 
unrestricted  use  under  the  Site 
Decommissioning  Management  Plan 
(SDMP)  Action  Plan  (57  FR  13389)  of 
the  Eastern  Property  Area  of  the 
Fansteel,  Inc.,  (Fansteel)  fecility  in 
Muskogee,  Oklahoma.  This  area  covers 
approximately  56.6  acres  of  the  site  and 
is  defined  in  Revised  Figure  3  of 
Fansteel's  submittal  dated  July  16, 1999. 
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SumiOaiy  of  the  EiiTiroiiiiieiital 
AsM^^Mmt 

Iden^j  ication  of  the  Proposed  Action 

Th^  proposed  action  is  approval  of  a 
decoiiunissiomiig  plan  to  remediate  the 
Easterh  Property  Area,  approximately 
56.6  fcres,  of  the  Fansteel  site  for 

ricted  use  imder  the  SDMP  Action 
Plan.  {Currently,  Fansteel  is  in  active 
operation  to  reprocess  onsite  waste 
residues  from  previous  metal  extracticm 
operations  to  recover  tantalum, 
niobium,  scandium,  and  other  rare  earth 
elemf  fits  for  commercial  use.  These 
resides  contain  natural  uranium  and 
thofiiln  in  sufficient  quantities  to  be 
classxled  as  a  source  material  by  the 
NRCJlleprocessing  operations  take 
placet  On  the  Eastern  Property  Area  of 
the  sijte  and  are  expected  to  continue  for 
appn^]^imately  11  years.  Initial 
decommissioning  activities  involving 
waste  reduction,  soil  remediation,  and 
groundwater  treatment  are  scheduled  to 
take  ^lace  concurrently  with  operations. 
Final  decommissioning  activities  are 
proposed  to  take  place  after  11  years,  or 
after  reprocessing  operations  have 
ceased.  The  entire  decommissioning 
process  is  estimated  to  be  a  13  year 
projeirt 

Need'Jor  the  Proposed  Action 

Faiilteel  requests  the  proposed  action 
to  rei^ve  radioactive  contamination 
from  areas  of  land,  groundwater, 
buildihgs,  and  equipment  located  on  the 
Eastwh  Property  Area  of  Fansteel 's 
fecili^  in  Muskogee,  Oklahoma.    ' 

£!nvih::|runenta/  Impacts  of  the  Proposed 
Action 

The  jradiological  impacts  resulting 
from  the  proposed  action  involve  the 
release  of  air  and  water  effluents,  which 
may  q<>ntain  low  levels  of  residual 
radioactive  contamination,  to  the 
environment.  These  effluents  will  occur 
during  the  various  decommissioning 
activ^es  such  as  excavation  of  soils, 
disnUnUement  of  buildings,  waste 
management,  and  transportation  of 
wasted.  The  release  of  radioactive 
matei^als  in  air  and  water  effluents  wiU 
be  wiithin  the  regulatory  limits  set  forth 
in  10  CFR  Part  20,  Appendix  B. 

The  non-radiological  impacts 
resul1|itag  from  the  proposed  action  are 
not  expected  to  be  significant.  Land  use, 
lity,  surface  water  quality>  end 
Iwater  quality  are  expected  to  be 
Ired.  Industrial  safety  will  be 
maintained  under  the  existing  safety 
progrem  for  operations.  Ambient  noise 
and  tiaffic  around  the  site  will  not 
increase  substantially  over  that  present 
for  operations.  No  known  threatened  or 
endangered  plants  or  animals  are  known 


to  occur  at  the  Fansteel  site.  There  will 
be  no  disproportionally  high  or  adverse 
effects  or  impacts  on  minority  or  low- 
income  populations. 

Alternatives  to  the  Proposed  Action 

There  are  two  alternatives  to  the 
proposed  Action: 

1.  No  action  and  continued 
surveillance  and  maintenance  of  the 
contaminated  soil,  groundwater,  and 
fecilities;  and 

2.  Decommissioning  under  the 
radiological  dose  criteria  of  the  new 
License  Termination  Rule  (Subpart  E  to 
10  CFR  Part  20). 

The  first  alternative  is  inconsistent 
with  NRC's  requirements  for  timely 
decommissioning  as  described  in  10 
CFR  40.42(h)(1).  Fansteel  has  requested 
an  exemption  from  the  second 
alternative  as  is  permitted  by  the  general 
provisions  of  10  Opi  20.1401(b)(3). 

Agencies  ond  Persons  Consulted 

The  Oklahoma  Department  of 
Environmental  Quality  (OKDEQ)  and 
the  Office  of  the  Attorney  General 
(OAG)  of  the  State  of  Oklahoma  were 
consulted  concerning  this  proposed 
action. 

Conclusion 

The  NRC  has  determined  that  the 
proposed  decommissioning  plan  will 
not  result  in  significant  impact  to 
human  health  or  the  environment. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  (EA)  related 
to  the  amendment  of  Source  Material 
License  SMB-911.  On  the  basis  of  the 
EA,  the  Commission  has  concluded  that 
environmental  impacts  associated  with 
the  proposed  action  would  not  be 
significant  and  do  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement.  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

The  EA  and  other  dociunents  related 
to  this  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Document  Room 
at  the  Gelman  Building,  2120  L  Street 
NW,  Washington,  DC  20555.  Questions 
should  be  referred  to  the  NRC's  Project 
Manager  for  Fansteel,  Michael  E. 
Adjodha,  at  301-415-«147  or  by 
electronic  mail  at  meal@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  August  1999. 


For  the  Nuclear  Regulatory  Commission. 
llModore  S.  Shnr, 

Chief,  Licensing  and  International  Safeguards 
Branch,  Division  of  Fuel  Cycle  Safety  and 
Safeguards,  NMSS. 

(FR  Doc.  9^21531  Filed  8-1&-99;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

1999  List  of  DMionrtod  Fwtoral 
EntWM  and  FMaral  EntMM 

AGENCY:  Office  of  Management  and 
Budget 

ACnON:  Notice. 

SUMMARY:  This  notice  provides  a  list  of 
Designated  Federal  Entities  and  Federal 
Entities,  as  required  by  the  Inspector 
General  Act  of  1978  (IG  Act),  as 
amended. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Conley  or  Tawana  Webb  at  202- 
395-691 1 ,  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget. 

SUPPt^MENTARY  INFORMATION:  This 
.notice  provides  a  copy  of  the  1999  List 
of  Designated  Federal  Entities  and 
Federal  Entities,  which  the  Office  of 
Management  and  Budget  (0MB)  is 
required  to  publish  annually  imder  the 
IG  Act.  This  list  is  also  posted  on  the 
Inspector  General  commimity's  website, 
IGNET,  at  http://www.ignet.gov. 

The  List  is  divided  into  two  groups: 
Designated  Federal  Entities  and  Federal 
Entities.  The  Designated  Federal  Entities 
are  required  to  establish  and  maintain 
Offices  of  Inspector  General.  The 
Designated  Federal  Entities  are  listed  in 
the  IG  Act,  except  that  those  agencies 
which  have  ceased  to  exist  have  been 
deleted  frtim  the  list 

Federal  Entities  are  required  to  report 
annually  to  each  House  of  Congress  and 
0MB  on  audit  and  investigative 
activities  in  their  organizations.  Federal 
Entities  are  defined  as  "any  Government 
corporation  (within  the  meaning  of 
section  103(1)  of  tide  5,  United  States 
Code),  any  Government  controlled 
corporation  (within  the  meaning  of 
section  103(2)  of  such  titie),  or  any  other 
entity  in  the  Executive  Branch  of 
government,  or  any  independent 
regulatory  agency"  other  than  the 
Executive  Office  of  the  President  and 
agencies  with  statutory  Inspectors 
General.  There  are  3  deletions  and  2 
additions  in  the  1999  list  of  Designated 
Federal  Entities  and  Federal  Entities 
from  the  1998  list  published  in  the  July 
10, 1998.  Federal  Register  (63  FR 
37421). 
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The  1999  List  of  Designated  Federal 
Entities  and  Federal  Entities  was 
prepared  in  consultation  with  the  U.S. 
General  Accoimting  Office. 
Norwood  J.  Jackson,  Jr., 
Acting  Controller,  Office  of  Federal  Financial 
Management. 

Herein  follows  the  text  of  the  1999 
List  of  Designated  Federal  Entities  and 
Federal  Entities: 

1999  List  of  Designated  Federal  Entities 
and  Federal  Entities 

The  Inspector  General  Act  of  1978,  as 
amended,  reqiiires  Office  of 
Management  Budget  (0MB)  to  publish  a 
list  of  "Designated  Federal  Entities"  and 
"Federal  Entities"  and  the  heads  of  such 
entities.  Designated  Federal  Entities 
were  required  to  establish  Offices  of 
Inspector  General  before  April  17, 1989. 
Federal  Entities  are  required  to  report 
annually  to  each  House  of  Congress  and 
the  OMB  on  audit  and  investigative 
activities  in  their  organizations. 

Designated  Federal  Entities  and  Entity 
Heads 

1.  Amtrak — ^President 

2.  Appalachian  Regional  Commission — 

Federal  Co-Chairperson 

3.  The  Board  of  Governors,  Federal 

Reserve  System — Chairperson 

4.  Commodity  Futiues  Trading 

Commission — Chairperson 

5.  Consiuier  Product  Safety 

Commission — Chairperson 

6.  Corporation  for  Public  Broadcasting — 

Board  of  Directors 

7.  Eqiial  Employment  Opportimity 

Commission — Chairperson 

8.  Farm  Credit  Administration — 

Chairperson 

9.  Federal  Communications 

Commission — Chairperson 

10.  Federal  Election  Commission — 

Chairperson 

11.  Federal  Housing  Finance  Board — 

Chairperson 

12.  Federal  Labor  Relations  Authority — 

Chairperson 

13.  Federal  Maritime  Commission — 

Chairperaon 

14.  Federal  Trade  Commission — 

Chairperson 

15.  Legal  Services  Corporation — Board 

of  Directors 

16.  National  Archives  and  Records 

Administration — ^Archivist  of  the 
United  States 

17.  National  Credit  Union 

Administration — Chairperson 

18.  National  Endowment  for  the  Arts — 

Chairperaon 

19.  National  Endowment  for  the 

Humanities — Chairperson 

20.  National  Labor  Relations  Board — 

Chairperson 


21.  National  Science  Foimdation — 

National  Science  Board 

22.  Panama  Canal  Commission — 

Chairperson 

23.  Peace  Corps — Director 

24.  Pension  Benefit  Guaranty 

Corporation — Chairperaon 

25.  Securities  and  Exchange 

Commission — Chairperson 

26.  Smithsonian  Institution — Secretary 

27.  Tennessee  Valley  Authority — Board 

of  Directon 

28.  United  States  International  Trade 

Commission — Chairperson 

29.  United  States  Postal  Service — 

Governors  of  the  Postal  Service 

Federal  Entities  and  Entity  Heads 

1.  Advisory  Council  on  Historic 

Preservation — Chairperaon 

2.  African  Development  Foimdation — 

Chairperaon 

3.  American  Battle  Monuments 

Commission — Chairperaon 

4.  Architectural  and  Transportation 

Barriera  Compliance  Board — 
Chairperson 

5.  Armed  Forces  Retirement  Home — 

Board  of  Directore 

6.  Barry  Goldwater  Scholarship  and 

Excellence  in  Education 
Foundation — Chairperaon 

7.  Chemical  Safety  and  Hazard 

Investigation  Board — Chairperaon 

8.  Christopher  Columbus  Fellowship 

Foundation — Chairperaon 

9.  Commission  for  the  Preservation  of 

America's  Heritage  Abroad — 
Chairperaon 

10.  Commission  of  Fine  Arts — 

Chairperaon 

11.  Commission  on  Civil  Rights — 

Chairperaon 

12.  Committee  for  Purchase  from  People 

Who  Are  Blind  or  Severely 
Disabled — Chairperson 

13.  Court  of  Veterans  Appeal — Chief 

Judge 

14.  Defense  Nuclear  Facilities  Safety 

Board — Chairperaon 

15.  Denali  Commission — Chairperson 

16.  Export-Import  Bank — ^President  and 

Chairperaon 

17.  Farm  Credit  System  Financial 

Assistance  Corporation — 
Chairperaon 

18.  Farm  Credit  System  Insurance 

Corporation—Chairperaon 

19.  Federal  Financial  Institutions 

Examination  Council  Appraisal 
Subcommittee — Chairperaon 

20.  Federal  Mediation  and  Conciliation 

Service — ^Director 

21.  Federal  Mine  Safety  and  Health 

Review  Commission — Chairperaon 

22.  Federal  Retirement  Thrift 

Investment  Board — ^Executive 
Director 

23.  Harry  S  Truman  Scholarahip 

Foundation — Chairperaon 


24.  Institute  of  American  Indian  and 

Alaska  Native  Culture  and  Arts 
Development — Chairperson 

25.  Institute  of  Museum  and  Library 

Services — Director 

26.  Intelligence  Community 

Management  Accoimt — Deputy 
Director  of  Central  Intelligence  for 
Community  Management 

27.  Inter-American  Foundation — 

Chairperaon 

28.  James  Madison  Memorial 

Fellowship  Foimdation— 
Chairperaon 

29.  Japan-U.S.  Friendship 

Commission — Chairperaon 

30.  Marine  Mammal  Commission — 

Chairperson 

31.  Merit  Systems  Protection  Board — 

Chairperaon 

32.  Morris  K.  Udall  Scholarahip  and 

Excellence  in  National    ^ 
Environmental  Policy  Foundation — 
Chairperson 

33.  National  Capital  Plaiming 

Commission — Chairperaon 

34.  National  Commission  on  Libraries 

and  Information  Science- 
Chairperson 

35.  National  Council  on  Disability — 

Chairperaon 

36.  National  Education  Goals  Panel — 

Chairperson 

37.  National  Mediation  Board — 

Chairperaon 

38.  National  Transportation  Safety 

Board — Chairperaon 

39.  Neighborhood  Reinvestment 

Corporation — Chairperaon 

40.  Nuclear  Waste  Technical  Review 

Board — Chairperson 

41.  Occupational  Safety  and  Health 

Review  Commission — Chairperaon 

42.  Office  of  Govenunent  Ethics — 

Director 

43.  Office  of  Navajo  and  Hopi  Indian 

Relocation — Chairperaon 

44.  Office  of  Special  Counsel — Special 

Counsel 

45.  Offices  of  Independent  Counsel — 

Independent  Coimsels 

46.  Overseas  Private  Investment 

Corporation — Board  of  Directora 

47.  Postal  Rate  Commission — 

Chairperaon 

48.  Presidio  Trust — Chairperaon 

49.  Selective  Service  System — ^Director 

50.  Smithsonian  Institution/John  F. 

Kennedy  Center  for  the  Performing 
Arts — Chairperaon 

51.  Smithsonian  Institution/National 

Gallery  of  Art — ^President 

52.  Smithsonian  Institution/Woodrow 

Wilson  International  Center  for 
Scholars — ^Director 

53.  State  Justice  Institute — Director 

54.  Trade  and  Development  Agency — 

Director 

55.  U.S.  Holocaust  Memorial  Coxmcil — 

Chairperaon 


56.U.J; 
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Institute  of  Peace — Chairperson 
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SECunnES  and  exchange 
commi|bsion 
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ital  Coiporation;  Notice  of 


AINad 
Appli 


August^2, 1999. 

AGENCyt  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Comiflission"). 

ACnot^  I  Notice  of  application  for  an 
order  under  section  61(a)(3)(B)  of  the 
hivestMent  Company  Act  of  1940  (the 
•'Act'" 


* 


Sunimary  of  Application:  Applicant, 
Allied  Capital  Corporation,  requests  an 
order  9|>proving  its  stock  option  plan 
(the  "Plan")  to  grant  options  to  directors 
who  ar^  neither  employees  nor  officers 
of  applicant  (the  "Eligible  Directors"). 

Filing  Dates:  The  application  was 
filed  on  October  20, 1998,  and  amended 
on  April  28, 1999.  Applicant  has  agreed 
to  file  ^  amendment,  the  substance  of 
which  ii|5  incorporated  in  this  notice, 
duringj  the  notice  period. 

Hearing  or  Notification  of  Hearing:  An 
order  gifting  the  application  will  be 
issuedj^nless  the  Commission  orders  a 
hearink  Interested  persons  may  request 
a  heanoig  by  writing  to  the 
Commission's  Secretary  and  serving 
appliclitit  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:3bJon  September  7, 1999,  and 
should  pe  accompanied  by  proof  of 
service  pn  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
servic^J  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason!  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notificpbon  by  writing  to  the 
Commiision's  Secretary. 
addresses:  Secretary,  SEC,  450  5th 
Street.  NW,  Washington,  DC  20549- 
0609.  Applicant,  1919  Pennsylvania 
AvenuH.  NW,  Washington,  DC  20006- 
3434.  . 1 

FOR  FuffTHER  INFORMATION  CONTACT: 

Elaine  [M-  Boggs,  Senior  Counsel,  at 
(202)  si42-0572,  or  Christine  Y. 
Greenlaes,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Mana^vnent,  Office  of  Investment 
Compdiiy  Regulation). 
SUPPLQlflENTARY  INFORMATKM:  The 
followl^  is  a  summary,  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW,  Washington,  DC  20549-0102  (tel. 
(202)  942-8090). 

Applicant's  Representations 

1.  Applicant  is  a  business 
development  company  ("BDC")  within 
the  meaning  of  section  2(a)(48)  of  the 
Act.'  Applicant's  primary  business  is 
making  loans  and  investments  in  small 
and  medium-sized  companies. 
Applicant's  investment  decisions  are 
made  by  its  management  in  accordance 
with  policies  approved  by  applicant's 
board  of  directors  (the  "Board"). 
Apphcant  does  not  have  an  external 
investment  adviser  within  the  meaning 
of  section  2{a){20)  of  the  Act. 

2.  Applicant  requests  an  order  under 
section  61(a)(3)(B)  of  the  Act  approving 
the  Plan  for  Eligible  Directors,  including 
each  new  Eligible  Director  who  may  be 
appointed  in  the  future  to  the  Board. 
Applicant  has  a  twelve  member  Board, 
ten  of  whom  are  Eligible  Directors.^ 
None  of  the  EUgible  Directors  is  an 
"interested  person,"  as  defined  in 
section  2(a)(19)  of  the  Act,  of  applicant. 

3.  The  Plan  was  approved  by  the 
Board  on  September  29, 1997,  and 
approved  by  applicant's  shareholders  on 
November  26,  1997.  The  Board  has 
implemented  part  of  the  Plan  with 
respect  to  applicant's  officers  and 
employee  directors.  The  portion  of  the 
Plan  applicable  to  Eligible  Directors  will 
not  be  implemented  imtil  an  order  is 
received  from  the  Commission 
approving  that  portion  of  the  Plan. 

4.  The  Plan  provides  that  each 
Eligible  Director  serving  at  the  time  the 
requested  order  is  issued,  and  each  new 
Eligible  Director  at  the  time  he  or  she 
joins  the  Board,  will  be  entitled  to 
receive  options  to  purchase  10,000 
shares.  Thereafter,  incumbent  Eligible 
Directors  will  be  awarded  options  to 
piut:hase  5,000  shares  each  year. 
Options  may  be  granted  under  the  Plan 
for  a  maximum  of  6,250,000  shares, 
which  is  approximately  12%  of 
applicant's  current  outstanding  shares. 
Applicant  has  no  warrants,  options,  or 
rights  to  purchase  its  voting  stock 


<  Section  2(a)(48)  defines  a  BDC  to  be  any  closed- 
end  investment  company  that  operates  for  the 
purpose  of  making  investments  in  securities 
described  in  sections  5S(a)(l)  through  55(a)(3)  of  the 
Act  and  malies  available  significant  managerial 
assistance  with  respect  to  the  issuers  of  the 
securities. 

2  Each  of  applicant's  Eligible  Directors  receives 
SI, 000  for  each  meeting  of  the  Board  attended.  In 
addition,  members  of  the  executive  committee  of 
the  Board  receive  annual  compensation  of  SIO.OOO. 
Eligible  Directors  receive  no  other  compensation  for 
their  services  to  applicant. 


outstanding  other  than  those  issued 
pursuant  to  the  Plan. 

5.  The  exercise  price  of  the  options 
will  be  the  closing  price  of  applicant's 
common  stock  on  the  Nasdaq  National 
Market,  or  on  the  exchange  where 
applicant's  shares  are  traded,  on  the 
date  the  option  is  granted.  Each  option 
states  the  period  or  periods  of  time 
within  which  the  option  may  be 
exercised  by  the  optionee,  which  may 
not  exceed  ten  years  from  the  date  the 
option  is  granted.  All  rights  to  exercise 
options  will  terminate  60  days  after  an 
EUgible  Director  ceases  to  be  a  director 
for  any  reason  other  than  death  or 
permanent  disability.  If  an  Eligible 
Director  dies  or  becomes  permanently 
disabled,  the  Eligible  Directors  estate 
may  exercise  his  or  her  options  diuing 
the  one-year  period  following  the  date 
of  death  or  permanent  disability. 
Options  will  not  be  transferable  other 
than  by  will  or  the  laws  of  descent  and 
distribution.  In  the  futiue,  the  Plan  may 
be  amended  to  permit  options  to  be 
transferable  piusuant  to  a  quahfied 
domestic  relations  order  ("QDRO")  as 
defined  by  section  414(p)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code").3 

6.  Applicant's  compensation 
committee  (the  "Committee")  will 
administer  the  Plan.  The  Committee, 
which  ourently  has  four  members,  is 
and  will  be  comprised  of  members  of 
the  Board  who  (a)  are  non-employee 
directors;  (b)  have  no  financial  interest 
in  grants  of  stock  options  to  applicant's 
officers  imder  the  Plan;  and  (c)  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act,  of  applicant. 
Decisions  by  the  Conunittee  are  subject 
to  review  and  approval  by  the  full 
Board.  The  Plan  may  be  modified, 
revi^d,  or  terminated  by  the  Board  at 
any  time.  The  Board  is  permitted  to 
make  any  modifications  or  revisions  to 
any  provision  of  the  Plan  without 
shareholder  approval  except  with 
respect  to  the  niunber  of  shares 
underlying  options  authorized  for 
issuance  under  the  Plan.  The  Plan  as  it 
relates  to  grants  of  options  to  Eligible 
Directors  will  not  be  modified 
materially  from  the  description  in  the 
application  without  obtaining  an  order 
of  the  Commission  or  approval  of  the 
Commission  staff. 


^  Applicant  states  that  a  QDRO  is  made  pursuant 
to  a  court  order  or  decree  under  state  domestic 
relations  law  [e.g..  involving  divorce,  child  support, 
alimony,  or  marital  property  rights).  Under  section 
414(p)  of  the  Code,  a  QDRO  permits  as  state 
domestic  relations  court  to  issue  orders  that  will 
allow  for  employee  plan  benefits  to  be  paid  to  an 
alternate  pwee.  . 


45294 


Federal  Kegister/Vol.  64.  No.  leO/Thunday,  August  19,  1999/Notice8 


A^ilicaBt's  L^al  Analytis 

1.  Sectimi  61(a)(3)(B)  of  the  Act 
fMovides.  ia  pertinent  part,  that  a  BDC 
may  issue  to  its  Eligible  Directors 
options  to  purchase  its  voting  securities 
pursuant  to  an  executive  ccmpensation 
plan,  provided  that:  (a)  the  options 
expire  by  their  terms  within  10  years; 
(b)  the  exercise  price  of  the  options  is 
not  less  than  the  current  market  value 
of  the  underlying  securities  at  the  date 
of  the  issuance  c^the  qptions,  ot  if  no 
market  exists,  the  current  net  asset  value 
of  the  voting  securities:  (c)  the  prc^>osal 
to  issue  the  (qpti(»s  is  authorized  by  the 
BDC's  shareh<ddw8,  and  is  approved  by 
atder  of  the  SEC  on  the  basis  that  the 
terms  of  the  proposal  are  fair  uid 
reasonable  and  does  not  involve 
overreaching  of  the  BDC  or  its 
shareholders;  (d)  the  options  aie  not 
transferable  except  for  dispositicm  by 
gift,  will,  ot  intestacy;  (e)  no  investment 
adviser  of  the  BDC  receives  any 
compensation  described  in  paragraph 
(1)  of  section  205  of  the  Investment 
Advisers  Act  of  1940,  except  to  the 
extent  permitted  by  clause  (A)  or  (B)  of 
that  section;  and  (f)  the  BDC  does  not 
have  a  profit-sharing  plan  as  described 
in  section  57(n)  of  the  Act         , 

2.  In  addition,  section  61(a)(3)(B)  of 
the  Act  provides  that  the  amount  of  the 
BDC's  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  ancl 
rights  at  the  time  of  issuance  may  not 
exceed  25%  of  the  BDC's  outstanding 
voting  securities,  except  that  if  the 
amount  of  voting  securities  that  would 
result  from  the  exorcise  of  all 
outstanding  warrants,  opticms,  and 
rights  issued  to  the  BDC's  directors, 
officers,  and  employees  pursuant  to  an 
executive  compensation  plan  would 
exceed  15%  of  the  BDC's  outstanding 
voting  securities,  then  the  total  amount 
of  voting  securities  that  would  result 
from  the  exercise  of  all  outstanding 
warrants,  options,  and  rights  at  the  time 
of  issuance  Mrill  not  exceed  20%  of  the 
outstanding  voting  securities  of  the 
BDC. 

3.  Applicant  states  that  the  terms  of 
the  Plan  meet  all  the  requirements  of 
section  61(a)(3)(B)  of  the  Act.  Applicant 
states  that  the  numbw  of  voting 
securities  that  would  result  bom  the 
exercise  of  all  options  issued  or  issuable 
to  officers  and  non-officer  directors 
under  the  Plan  is  6,250,000  shares,  or 
12%  of  the  company's  outstanding 
stock.  The  total  nimiber  of  shares  of 
applicant's  common  stock  issuable 
under  the  Plan  that  may  be  granted  in 
any  one  year  to  current  Eligible 
Directors  represents  about  .08%  of 
applicant's  outstanding  common  stock. 


Applicant  states  that  given  the  small 
number  of  shares  of  common  stock 
issuable  upon  exercise  of  the  options, 
the  exercise  of  the  options  pursuant  to 
the  Plan  will  not  have  a  substantial 
dilutive  effect  on  the  net  asset  value  of 
applicant's  common  stock. 

4.  Applicant  submits  that  the  terms  of 
the  Plan  are  fair  and  reasonable  and  do 
not  involve  overreaching  of  applicant  or 
its  shareholders.  Applicant  states  that 
the  Eligible  Directc»s  are  actively 
involved  in  the  management  and 
oversight  of  applicant's  business  and 
operations  and  are  likely  to  have 
specific  experience  with  respect  to 
industries  in  which  applicant  makes  a 
significant  number  of  investments. 
Applicant  asserts  that  the  options  will 
have  value  only  to  the  extent  that 
applicant's  market  value  increases 
above  the  exercise  price  of  the  options, 
which  Moll  encourage  the  Eligible 
Directors  to  remain  on  the  Board  and  to 
devote  their  best  efforts  to  the  success 
of  applicant's  business.  In  addition, 
applicant  states  that  the  Plan  will  assist 
it  in  attracting  qualified  persons  to  serve 
as  Eligible  Directors  in  future.  Applicant 
further  states  that  the  options  will 
provide  a  means  for  the  Eligible 
Directors  to  increase  their  ownership 
interests  in  applicant,  thereby  ensuring 
close  identifioktion  of  their  interests 
with  the  interests  of  applicant  and  its 
shareholders. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  99-21485  Filed  8-18-99;  8:45  am] 
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Commentery  .01  to  Exchenge  Rule  340 

August  12. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  9, 
1999,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 


Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regelaiaiy  Oiganizatimi's 
Statnwet  af  Ab  TenM  sf  Sebatence  ef 

CBv  JrTOVO00S  K.SI8  xjBttBflS 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex  and  at  the 
Commission. 

n.  Seif-KegHlatiHy  Organization's 
StataoMnt  ef  tiie  Purpose  of,  md 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  siunmaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization's     ■ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

1.  Purpose 

hi  1993,  the  New  York  Stock 
Exchange  ("NYSE")  amended  its  rules 
to  require  all  clerks  to  submit  their 
fingerprints  and  Forms  U-4  as  a 
prerequisite  to  admission  to  the  trading 
floor.  3  The  intent  of  the  rule  was  to 
prevent  an  individual  subject  to  a 
statutory  disqualification  frt)m  being 
employed  on  the  exchange.  At  the  same 
time,  the  NYSE  required  employers  to 
report  the  termination  of  a  cleik  on 
Form  U-5.  The  NYSE  also  amended  its 
rules  to  provide  for  the  imposition  of  a 
$1,000  fine  on  members  and  member 
organizations  that  failed  to  comply  with 
the  NYSE's  floor  clerical  personnel 
procedures.*  The  Amex  currently 
requires  candidates  for  membership  to 
be  fingerprinted  and  complete  Form  U- 
4,  but  does  not  impose  a  similar 
requirement  on  clerks.  The  Amex  also 
does  not  require  members  and  member 


'  15  U.S.C  7a«  (b)(1). 
»17CFR240.19b-« 


'NYSE  Rule  35,  Supplementary  Material  .50  and 
.60.  See  Securities  Exchange  Act  Release  No.  33045 
(October  14. 1993),  58  FR  54179  (October  20, 1993) 
(FUe  No.  SR-NYSE-93-28). 

*  See  Securities  Exchange  Act  Release  No.  32422 
(June  7, 1993),  58  FR  32972  (June  14, 1993)  (File 
No.  SR-NYSE-93-14). 


aterial  .SO  and 
3ase  No.  33045 
ober  20, 1993) 

use  No.  32422 
1993)  (File 


:  ations  to  report  tenninatioiis  of       2.  Statutory  Basis 


Thg  pcchange  now  proposes  to  amend 
Conu|i0ntary  .01  to  Amex  Rule  340  to 
requi^  all  current  and  prospective 
clerks  to  be  fingerprinted  and  submit 
Form  0—4.5  Fingerprints  will  be 
submitted  to  the  Department  of  Justice 
for  a  ^tigerprint  report.  All  existing 
clerks  will  have  eight  weeks  from  the 
date  the  proposed  rule  change  becomes 
opera^ve  to  supply  their  fingerprints  to 
the  Eb^thange  and  submit  a  completed 
Form  U-4.  After  the  proposed  rule 
chang0s  become  operative,  new  clerks 
and  td^porary  clerks  will  not  be 
permitted  on  the  trading  floor  until  they 
have  been  fingerprinted  and  submitted 
a  Form  U-4.  A  charge  for  the 
fingeijj^rinting  will  be  assessed  against 
the  clet-k's  employer.^  The  Exchange 
also  [^poses  that  members  and 
mempf  r  organizations  must  report  the 
disch^e  or  termination  of  any  clerk  to 
the  Ejtchange  on  Form  U-5.  Members 
and  ni^mber  organizations  will  be 
respobsible  for  obtaining  and  submitting 
a  terminated  clerk's  Amex  identification 
badge  with  the  Form  U-5  to  the 
Exch4:ige's  Membership  Services 
Depavtinent 

Members  and  member  organizations 
that  £U1,  or  whose  employees  fail,  to 
submit  the  required  fingerprints,  Form 
U-4s  and  Form  U-5s  within  the 
stipulated  times  face  disciplinary  action 
by  the  {Exchange.  In  this  regard,  the 
Exchaiige  proposes  to  amend  the  Minor 
Fine  P|an  (Amex  Ri^e  590)  to  add 
failuretto  timely  suomit  Form  U-5s  to 
the  lift  of  infractions  that  may  be 
disciplined  imder  part  3  of  the  Rule. 
This  provides  that  members  and 
memoir  organizations  may  be  fined  $50 
per  day  for  the  late  filing  of  required 
reports.  Part  1  of  the  Minor  Fine  Plan 
also  will  be  amended  to  provide  fines 
for  th6<  employers  of  clerks  that  do  not 
submit  fingerprints  and  Form  U-4s 
withi^n  the  required  time  frame  after  the 
Rule  becomes  operative.  The  minimum 
fines  Under  Part  1  of  Rule  590  is  $500 
for  individuals  and  $1,000  for  member 
organisations. 

The  piupose  of  the  proposed  rule 
chang^  is  to  establish  better  control  over 
admi^  ion  to  the  trading  and  to  ensure 
that  at  ly  qualified  persons  have  floor 
accesi 


^  In  tlie  event  that  a  clerli  has  already  been 
fingerprinted  and  filed  a  U— 4,  the  Exchange  will 
accept  Id  lieu  of  a  new  U-4  and  fingerprints,  a  copy 
of  the  most  recent  fingerprint  report  and  a  written 
statement  from  his  or  her  firm's  compliance  officer 
or  employer/member  that  the  U-4  is  current  and  no 
reportal>|e  events  have  occurred. 

°  Ths  Current  charges  are  $9.60  to  have 
fingerprints  taken  and  $25.50  for  processing  by  the 
DepaitAient  of  Justice. 


The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act ' 
in  general  and  further  the  objectives  of 
Section  6(b)(5) »  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest,  and 
are  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  E£fectiTenes8  of  the 
Proposed  Rule  Chance  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  does  not  si^iificantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A]  of  the  Act«  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder.  1° 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  sununarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argujnents  concerning  the  foregoing, 
including  whether  the  proposed  rule 


M5U.S.C.  78f(b). 
■  15  U.S.C.  78f(b)(5). 
•  15  U.S.C.  78s(b)(3)(A). 
>o  17  CFR  240.19b-t(f)(6). 


change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with'the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Rnnm.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-99-24  and  should  be 
submitted  by  September  9, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-21539  Filed  8-18-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoas*  No.  3^-41736;  HI*  No.  SR-OCC- 
99-8] 

Self-Regulrtoty  Organiiatiofw;  TTm 
Options  Clearing  Corporation;  Notica 
of  HIing  and  Immadiala  Effacthranasa 
of  a  Propoaad  Rula  Changa  Relating  to 
Faea  and  Cttargea 

August  12, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"), !  notice  is  hereby  given  that  on 
July  27, 1999,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  Q,  and  ■ 
in  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  reduces 
OCC  clearing  fees  for  established 
products  in  the  second  half  of  1999. 


"  17  CFR  200.30-3(a)(12). 
» 15  U.S.C.  785(b)(1). 
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n.  Self-Regnlatory  Organizatioii's 
Statemmt  of  the  Pnipose  of,  and 
Statnttny  Basis  fior,  die  Proposed  Rale 
Change 

In  its  filing  with  the  Commission, 
OOC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
ChangB 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  the  clearing  fees 
charged  for  established  products  in  the 
second  half  of  1999.  OCC  experienced  a 
record  volume  of  options  cleared  during 
the  first  two  quarters  of  1999.  As  a 
result,  OCC  proposes  to  reduce  its  level 
of  clearing  fees,  effective  July  1, 1999,  as 
follows: 


Contract  trade 

Li— .*! 

Current 
clearing  fee 

clearing  fee 

1-500  

501-1000  

1001-2000  

>2000  

$0.09 

0.07 

0.06 

•110.00 

$0,075 
0.06 
0.0525 
•100.00 

'Flat  fee. 

OCC  believes  that  the  foregoing  fee 
change  will  assure  each  clearing 
member  a  discoimt  on  clearing  fees.  The 
proposed  fee  schedule  change  will  also 
allow  clearing  members  to  immediately 
realize  the  benefits  of  reduced  fees 
(rather  than  waiting  for  OCC's  rebate  of 
clearing  fees)  without  adversely 
afiiscting  OCC's  ability  to  maintain  an 
acceptable  level  of  retained  earnings. 
The  clearing  fees  moII  revert  to  their 
current  levels  on  the  first  trading  day  of 
year  2000. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  3  and  the  rules  and  regulations 
thereunder  because  it  benefits  OCC's 
clearing  members  by  reducing  fees  and 
aUocating  fees  among  clearing  members 
in  an  equitable  manner. 

(B)  Self-Regulatcay  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Efibctiveiiefls  of  the 
Propowd  Rnle  Qiange  and  Timing  for 
Conunianfm  Action 

The  forgoing  rule  change  has  become 
effective  piusuant  to  Section 
19(b)(3)(A)(iii)*  of  the  Act  and  pursuant 
to  Rule  19b-4(f)(2)  ^  promidgated 
thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  OCC.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  QnnBients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-99-8  and 
should  be  submitted  by  September  9, 
1999. 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OOC 
315U.S.C78q-l. 


«15  U.S.C.  7»8(b)(3)(A)(iii). 
■17  CFR  240.19b-t(f)(2). 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-21538  Filed  8-18-99;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  1974;  Computar  Matching 
Prognwn  (Agraamant  for  SSA/Fadaral 
Buraau  of  Priaona  (BOP)  Match  of 
Priaonar  Data,  Match  «1041) 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  Computer  Matching 

Program. 

summary:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct. 

dates:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Conunittee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives  and  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  The  matching  program 
will  be  effective  as  indicated  below. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either 
fecsimile  to  (410)  597-0841  or  writing  to 
the  Associate  Commissioner  for  Program 
Support,  4400  West  High  Rise  Building, 
6401  Security  Boulevard,  Baltimore,  IAD 
21235-6401.  All  comments  received 
will  be  available  for  public  inspection  at 
this  address. 

FOR  FURTMER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
Support  at  the  above  address. 
SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
Government  could  be  performed  and 
adding  certain  protection  for 
individuals  applying  for  or  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  further  amended 
the  Privacy  Act  regarding  protection  for 
such  individuals. 

The  Privacy  Act,  as  amended, 
regulates  the  use  of  computer  matching 


« 17  CFR  200.30-3(aHl2). 


enforciagal 
provisions  c 
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by  Federal  agencies  involved  in 
computiar  matrhing  programs  to: 

(IJ  Negotiate  written  agreements  with 
the  othdr  agency  or  agencies  . 
participating  in  the  matching  programs; 

(2)  Ql^tain  approval  of  the  match 
agreenif  nts  by  any  appropriate  Federal 
agenqi  t^ata  Integrity  Boards: 

(3)  Furnish  detailed  reports  about 
matchhig  programs  to  Congress  and 
OMB; 

itify  applicants  and  beneficiaries 
records  are  subject  to 

J  and 

infy  match  findings  before 
reduciiig,  suspending,  terminating  or 
denyiug  an  individual's  benefits  or 
payments. 

B.  SSA  ICfMBpHter  Matches  Sabject  to 
thePr^acyAct 

We  have  taken  action  to  ensure  that 
all  of  S$A's  computer  matching 
progra^  comply  with  the  requirements 
of  the  Ipvacy  Act,  as  amended. 

Dated:  July  29, 1999. 

Susan  1^.  Daniels,  PI1.D., 

Deputy^mmissionerfor  Disability  and 
Zncomei  security  Programs. 

Notice!  afCoaipater  Malchiiig  Pragraai, 
Federal  Biireaa  of  Prisons  (JKSP)  With 

SSA. 

A.  Paiypipating  Agencies 
SSAindBOP. 

B.  Puipose  of  the  Matching  Program 

Sections  202(x)(l)  and  202(x)(3)  of  the 
Social  Security  Act  (the  Act),  codified  at 
42  U.S|.C.  402(x)(l)  and  402(x)(3) 
prohibit  SSA  from  paying  old-age, 
survivws,  and  disability  insurance 
benefiu  to  incucerated  individuals 
imder  title  n  of  the  Act.  Section 
1611(e)(1)(A)  of  the  Act,  codified  at  42 
U.S.C.  1382(e)(1)(A),  provides,  with 
some  ^ceptions,  that  inmates  in  public 
institutions  are  not  eligible  for  payments 
in  the  SJupplemental  Security  Income 
(SSI)  ptrbgram  under  title  XVI  of  the  Act. 
Sectio^  205(j)(l)(A),  205(j)(S). 
1631(aj)(2)(A)(iii)  and  1631  (a)(2)(E), 
codified  at  42  U.S.C.  405(j)(l)(A). 
405(j)(6),  1383(g)(2)(A)(iii)  and 
1383(ap(2)(E)  require  SSA  to  revoke 
certification  for  payment  of  benefits  to 
representative  payees  under  certain 
circumstances  and  to  investigate  and 
monitot  the  performance  of 
represfiitative  payees.  The  incarceration 
or  confinement  of  a  representative  payee 
is  a  circumstance  highly  relevant  to 
SSA's  tiDnsideration  of  an  individual's 
represatitative  payee  status  under  these 
provisiiins.  The  purpose  of  this 
matching  program  is  to  assist  SSA  in 
enforci^  all  of  the  above-referenced 
provislans  of  the  Act. 


C.  Authority  for  Conducting  the 
Matching  Program 

This  matching  program  is  carried  out 
under  the  authority  of  sections 
202(x)(l),  202(x)(3),  205(j)(l)(A), 
205(j)(5).  1611(e)(1)(A). 
1631(a)(2)(A)(iii)  and  1631  (a)(2)(E)  of 
the  Social  Security  Act. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

The  Federal  Biueau  of  Prisons  will 
submit  names  and  other  identifying 
information  of  prisoners  from  its 
prisoner  data  systems.  The  SSA  Master 
Files  of  Social  Security  number  (SSN) 
holders  and  SSN  applications  contain 
the  SSNs  and  identifying  information 
for  all  SSN  holders  and  applicants.  The 
SSA  Master  Beneficiary  Record  and 
Supplemental  Seauity  Income  contain 
title  n  and  title  XVI  beneficiary  and 
payment  information.  The  Master 
Representative  Payee  File  contains 
representative  payee  information.  S.SA 
will  match  data  from  these  record 
systems  with  BOP  data  as  a  first  step  in 
detecting  certain  individuals  who 
should  not  be  receiving  Social  Security 
or  SSI  benefits,  either  for  themselves,  or 
on  behalf  of  others. 

E.  Inclusive  Dates  of  the  Match 

This  matching  program  shall  become 
effective  no  sooner  than  40  days  after 
notice  of  the  program  is  sent  to  Congress 
and  the  Office  of  Management  and 
Budget,  or  30  days  after  publication  of 
this  notice  in  the  Federal  legister. 
whichever  date  is  later.  The  matching 
program  will  continue  tor  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

[FR  Doc.  99-21524  Filed  8-18-99;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 


PrivwyActof1f74,M( 

(SSA/ 
I  (RRB)— 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  computer  matching 

program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act.  this 
notice  announces  a  computer  matching 
program  that  SSA  plans  to  conduct  with 
RRB. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 


Government  Reform  and  Oversight  of 
the  House  of  Representatives  and  the 
Office  of  Information  and  Regulatory 
Affiurs,  Office  of  Management  and 
Budget  (OMB).  The  matrhing  program 
will  be  efiective  as  indicated  below. 

ADDRESSES:  Intorested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  597-0841.  or  writing  to  the 
Associate  Commissioner  for  Program 
Support,  4400  West  High  Rise  Building. 
6401  Security  Boulevard,  Baltimore.  MD 
21235-6401.  All  comments  received 
will  be  available  for  public  inspection  at 
this  address. 

FOR  RJRnCR  MFORMATKM  CONTACT:  The 

Associate  Commissioner  for  Program 
Support  as  shown  above. 

SUPPLEMENTARY  MPORMATION: 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100-503) 
amended  the  Privacy  Act  (5  U.S.C.  552a) 
by  establishing  conditions  under  which 
computer  matching  involving  the 
Federal  government  could  be  performed 
and  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508).  further 
amended  the  Privacy  Act  regarding 
protections  for  such  individuals.  The 
Privacy  Act,  as  amended,  regulates  the 
use  of  computer  matching  by  Federal 
agencies  when  records  in  a  system  of 
records  are  matched  with  other  Federal. 
State,  or  local  government  records. 
Among  other  things,  it  requires  Federal 
agencies  involved  in  computer  matching 
programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  Data  Integrity  Board 
approval  of  the  match  agreements: 

(3)  Furnish  detailed  reports  about 
matchii^  programs  to  Congress  and 
OMB; 

(4)  Notify  applicants  and  beneficiaries 
that  their  recoitls  are  subject  to 

matrhing;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Ceiii9«ter  Matches  Subyect  to 
dM  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 
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Dated:  August  12, 1999. 
Susan  M.  Daniab,  PhJl., 

Deputy  Commissioner  for  Disability  and 
Income  Security  Programs. 

Notioe  ofCoMytMr  MatcUag  Program, 
lailroad  SfltiiMMiit  Boaid  (RRB)  With 
Social  Sacwity  AdWiriatratiM  (SSA) 

A.  Participating  Agencies 
SSA  and  RRB. 

B.  Purpose  of  the  Matching  Program 

■  To  identify  supplemental  security 
income  recipi^ts  and  applicants  who 
receive  annuities  payable  by  the  RRB. 
Far  such  individuals,  the  income 
received  due  to  benefits  payable  by  the 
RRB  may  afiiact  eligibility  for  or  the 
Hoount  of  SS  booefits. 

C.  Authority  for  Conducting  the 
Matching  Program 

Sections  1631(e)(1)(B)  and  1631(i)  of 
the  Social  Secwity  Act  (42  U.S.C 
1383(eXl)(B)  uid  1383(f)). 

D.  Categories  of  Records  and 
bidividuaJs  Cwmed  by  the  Match 

The  RRB  win  provide  SSA  writh  an 
riectronic  drta  Ele  containing  annuity 
payment  infonnation  from  its  system  of 
reovds  entitled  Checkvmting  Integrated 
Coa^fnitflr  Operation  Benefits  Payment 
Master.  SSA  will  then  match  the  RRB 
data  with  infarmation  maintained  in  its 
SiyptoMontal  Security  Imcoaae  Record. 

B.  Inclusive  Dates  of  the  Match 

Hm  matching  program  shaU  become 
eCEsctive  no  soeaer  than  40  days  after 
notice  <rf  the  matciyng  program  is  sent 
to  Coogress  mid  ^  Office  (rf 
MMMgemont  and  Budget  {0MB).  or  30 
days  after  publication  of  this  notice  in 
the  Fedvai  lofialBr.  whichever  date  is 
later.  The  matdhing  program  will 
continue  for  IS  months  from  the 
effective  date  uid  may  be  extended  for 
an  additional  12  months  thereafter,  if 
certain  conditions  are  met. 

[FR  Doc.  99-21653  Filed  »-18-99;  8:45  am] 
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OEPARmENr  OF  TRANSrORTATION 


(STB  DadBrt  No.  AB-67  (Sub-Ne.  4aXH 
Soo  Lhw  Railroad  I 


and  Robartt  Countfaa,  SO 

On  July  30. 1999,  Soo  Line  Railroad 
Company,  doing  business  as  Canadian 
Pacific  Railway  (Soo),  filed  with  the 
Sur&ce  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 


exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  line  of 
railroad  extending  bom  milepost  208.8± 
near  Rosholt  to  the  end  of  the  line  at 
milepost  236.3±  near  Veblen,  a  distance 
of  approximately  27.5  miles  in  Marshall 
and  Roberts  Coimties,  SD.  The  line 
traverses  U.S.  Postal  Service  Zip  Codes 
57224.  57255,  57260,  and  57270  and 
includes  the  stations  of  Veblen 
(milepost  236.3),  Claire  City  (milepost 
227.3),  Hammer  (milepost  223.4),  New 
Effington  (milepost  218.3),  and  Victor 
(milepost  213.8). 

Tlie  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documnatation  in  the  railroad's 
possession  will  be  made  availaUe 
promptly  to  those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  Oregon  Short  Line 
R.  Co. — Abandonment — GosAen,  360 
I.C.C  91  (1979). 

By  issuance  (rf  this  notice,  the  Board 
is  instituting  an  exen^>tion  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  fin^ 
decision  will  be  issued  by  Novoaaber  17, 
1999. 

Any  offor  of  fin^cial  assistance     . 
(CM'A)  under  49  CFR  1152.27(bX2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decincm  granting  the 
petition  for  exM^ption.  Each  C^A  must 
be  acccmipanied  by  the  filing  fee,  w^ch 
currmtly  is  set  at  $1,000.  See  49  CFR 
1002.2(0(25). 

All  mterested  perstHis  should  be 
aware  that,  following  abandcmmeBt  ot 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitaUe  for  othw  public 
use,  including  interim  trail  use.  Any 
request  hx  a  public  use  condition  under 
49  CFR  1152.28  at  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  S^ember  8, 1999. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(f)(27). 

All  filings  in  respcmse  to  Ais  notice 
must  refer  to  STB  Docket  No.  AB-57 
(Sub-No.  48X)  aad  must  be  sent  to:  (l) 
Surface  TranqxMtation  Board,  Office  of 
the  Secretary.  Case  Control  Unit.  1925  K 
Street.  NW,  Washington,  DC  20423- 
0001;  and  (2)  Diane  P.  Gerth,  150  South 
Fifth  Street,  Suite  2300,  Minneapolis, 
MN  55402.  Replies  to  the  Soo  petition 
are  due  on  or  before  September  8. 1999. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 


hearing  impaired  is  available  at  (202) 
565-1695.1 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (ElS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  oiu  website  at 
"WWW.STB.DOT.GOV." 

Decided:  August  11, 1999. 
By  the  Board,  Joseph  H.  Dettmar,  Acting 
EKiector,  OGBce  of  Proceedings. 

VenMBA-WiHiaM. 

Secretary. 

[FR  Doc.  99-21445  Filed  8-1B-99;  8:45  am] 

i  CODE  491 5-Oa-r 


has  a  J IX  tn 
withhqldin 


DEPAFrTMEKT  OF  THE  THEASURY 


August  13, 1999. 

The  Department  of  Treasiuy  has 
suboaitted  the  following  puUic 
infbrmatioB  coUectiMi  requir«nent(s)  to 
0MB  for  review  wad  clewamce  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Cc^es  of  the 
submissioiKs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  CcNBunents  regwding  this 
inf(»mation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Departm«it 
Clearance  Officnr,  Department  of  the 
Treasury,  Rotnn  2110, 1425  New  Yoric 
Avoaue,  NW.,  Wadiington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  ot  before  September  20, 
1999  to  be  assured  of  consideration.   - 

Intamal  Kevenue  Service  (IRS) 

OMB  Number:  1545-0158. 

Fonn  Nuttd)er:  IRS  Form  3206. 

Type  of  Review:  Extension. 

Title:  Information  Statement  by 
United  Kingdom  Withholding  Agents 
Paying  Dividends  From  U.S. 
Corporations  to  Resident  of  the  United 
States  and  Certain  Treaty  Countries. 

Description:  Form  3206  is  used  to 
report  dividends  paid  by  U.S. 
corporations  through  United  Kingdom 
nominees  to  beneficial  owners  who  are 
residents  of  countries  other  than  the 
United  Kingdom  with  which  the  U.S. 
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has  a  t^  treaty  providing  for  reduced 
withholding  rates  on  dividends.  The 
data  if  used  by  IRS  to  determine 
whether  the  proper  amount  of  income 
tax  vntk  withheld. 

Respondents:  Business  or  other  for- 
profiti  Individuals  and  households. 

Estmated  Number  of  Respondents/ 
Recorfifceepers:  5,000. 

Estmioted  Burden  Hours  Per 
Respandent/Recordkeeper:  4  hr.,  6  min. 

Fremiency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  15,620  hours. 

OMB  Number:  1545-0941. 

Forp  Number:  IRS  Form  8308. 

Typti  of  Review:  Extension. 

TitM  Report  of  a  Sale  or  Exchange  of 
CettaH  Partnership  Interests. 

De^fifiption:  Form  8308  is  an 
infonti^tion  return  that  gives  the  IRS  the 
namei  of  the  parties  involved  in  a 
section  751(a)  exchange  of  a  partnership 
interen.  It  is  also  used  by  the 
partn^^hip  as  a  statement  to  the 

)r  or  transferee.  It  alerts  the 
ir  that  a  portion  of  the  gain  on 
I  of  a  partnership  interest  may  be 
income. 

Respondents:  Business  or  othm  for- 
profit;  Individuals  or  households. 
Farms. 

Estimated  Number  of  Respondents/ 
Reco^eepers:  200,000. 

Estimated  Burden  Hours  Per 
RespQUdent/Recordkeeper: 

Req^rdkeeping — 2  hr.,  23  min. 

Leajiung  about  the  law  or  the  form — 
2:hr.,  23  min. 

Preparing  and  sending  the  form  to  the 
I^l$— 2  hr.,  32  min. 

Preti  uency  of  Response:  On  occasion. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,460,000  hours. 

OMB  Number:  1545-1004. 

Form  Number:  IRS  Form  1120-REIT. 

Type  of  Review:  Extension. 

Title:  U.S.  Income  Tax  Return  for  Real 
Estate  Investment  Trusts  (RETT) 

Description:  Form  1120-REIT  is  filed 
by  a  corporation,  trust,  or  association 
electing  to  be  taxed  as  a  RETT  in  order 
to  report  its  income,  and  deductions, 
and  to  compute  its  tax  liability.  IRS  uses 
Form  1120-REIT  to  determine  whether 
the  REFT  has  correctly  reported  its 
income,  deductions,  and  tax  liability. 

Respondents:  Biisiness  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  363. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 60  hr.,  2  min. 

Learning  about  the  law  or  the  form — 
21  hr.,  36  min. 

Preparing  the  form— 41  hr.,  12  min. 

Copying,  assembling,  and  sending  the 
fcHm  to  the  IRS — 5  hr.,  5  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  46,435  hoius. 

OMB  Number:  1545-1012. 

Fonn  Number:  IRS  Form  5305A-SEP. 

Type  of  Review:  Extension. 

Title:  Salary  Reduction  and  Other 
Elective  Simplified  Employee  Pension — 
Individual  Retirement  Accounts 
Contribution  Agreement. 

Description:  Form  5305A-SEP  is  used 
by  an  employer  to  make  an  agreement 
to  provide  benefits  to  all  employees   , 
under  a  salary  reduction  Simplified 


Employee  Pension  (SEP)  described  in 
section  408(k).  This  form  is  not  to  be 
filed  Mdth  IRS,  but  is  to  be  retained  in 
the  employers'  records  as  proof  of 
estabUshing  such  a  plan,  thereby 
justifying  a  deduction  for  contributions 
made  to  the  SEP.  The  data  is  used  to 
verify  the  deduction. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Nimiber  of  Respondents/ 
Recordkeepers:  100.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping— 4  hr.,  29  min. 
Learning  about  the  law  or  the  form — 

5  hr.,  1  min. 
Preparing  the  form — 58  min. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,046,000  hours. 

OMB  Number:  1545-1411. 

Fonn  Number:  IRS  Forms  8843. 

Type  of  Review:  Extension. 

Title:  Statement  for  Exempt 
Individuals  and  Individuals  With  a 
Medical  Condition. 

Description:  Form  8843  is  used  by  an 
alien  individual  to  explain  the  basis  of 
the  individual's  claim  that  he  or  she  is 
able  to  exclude  days  of  presence  in  the 
U.S.  because  the  individual  is  a  teacher/ 
trainee  or  student;  professional  athlete; 
or  has  a  medical  condition  or  problem. 

Respondents:  Individuals  and 
households. 

Estimated  Niunber  of  Respondents/ 
Recordkeepers:  150,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


- 


Form  8843.  parts  I 
artdll 


Form  8843,  parts  I 
arxjlll 


Form  8843. 
andl' 


Fomi8843,  parts  I 
andV 


Reconjkeeping 

Leamifita  about  the  law  or  the  form 

Prepaiiflg  the  form 

Copyirn,  assembling,  and  sending  the  form  to  Vne 

ms. 


13  min 
7  min  . 
31  min 
17  min 


13  min 
7min  . 
34  min 
17  min 


13  min 
6  min  . 
25  min 
17  min 


13  min. 
7min 
29  min. 
17  min. 


lency  of  Response:  Annually. 
EstiAiated  Total  Reporting/ 
Recordkeeping  Burden:  177,120  hours. 

OMB  Number:  1545-1424. 

Fbrm  Number:  IRS  Form  1099-<:. 

Typ$  of  Review:  Extension. 

TitM:  Cancellation  of  Debt 

Desf^ption:  Form  1099-C  is  used  for 
reporilog  canceled  debt,  as  required  by 
sectiob  6050P  of  the  Internal  Revenue 
Code.j  |t  is  used  to  verify  that  debtors  are 
correihly  reporting  their  income. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 
Federal  Government. 


Estimated  Number  of  Respondents: 
647,993. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
110,159  hours. 

OMB  Number:  1545-1498. 

Regulation  Project  Number:  REG- 
209826-96  NPRM. 

Type  of  Review:  Extension. 

Title:  Application  of  the  Grantor  Trust 
Rules  to  Nonexempt  Employees'  Trust. 

Description:  The  regulations  provide 
rules  for  the  application  of  the  grantor 
trust  rules  to  certain  nonexempt 


employees'  trusts.  Taxpayers  must 
indicate  on  a  return  that  they  are  relying 
on  a  special  rule  to  reduce  the 
overfunded  amount  of  the  trust. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour'. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,000  hours. 

OMB  Number:  1545-1653. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-26. 
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7)7>e  o/Aevieiy;  Extension. 

Title:  Secured  Employee  Benefits 
Settlement  Initiative. 

Description:  This  revenue  procedure 
provides  taxpayers  options  to  settle 
cases  in  which  they  accelerated 
deductions  for  accrued  employee 
benefits  secured  by  a  lettw  of  credit, 
bond,  or  other  similar  financial 
instrument. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  20  hours. 

Frequency  of  Response:  Other  (one- 
time). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,000  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-21550  Filed  8-1S-99;  8:45  am] 

■UJNQ  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Intomal  Revenue  Servic* 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Midweet  District 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Midwest  Qtizen  Advocacy  Panel  will  be 
held  in  Omaha,  Nebraska. 
DATES:  The  meeting  will  be  held 
Thursday,  September  16, 1999  and 
Friday,  September  17, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  McQuin  at  1-888-912-1227,  or 
414-297-1604. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  (CAP)  will  be  held 
Thursday,  September  16, 1999,  bom 
1:00  to  5:00  p.m.  at  the  Ramada  hm 
Central,  7007  Grover  Street,  Omaha,  NE 
68106  and  7:00  p.m.  to  9:00  p.m.  at  the 
Best  Western  Central  Executive  Center, 
3650  S.  72nd  Street,  Omaha,  NE  68124 
and  Friday,  September  17, 1999,  from 
9:00  a.m.  to  3:00  p.m.  at  the  Ramada  Inn 
Central,  7007  Grover  Street,  Omaha,  NE 
68106.  The  Citizen  Advocacy  Panel  is 
soliciting  pubhc  comment,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
The  public  is  invited  to  make  oral 
comments  on  Thursday  September  16, 
1999,  7:00  p.m.  to  9:00  p.m.;  written 
comments  will  be  read  into  the  record. 
Individual  ccnnments  will  be  limited  to 
five  minutes  and  an  additional  five 
minutes  allotted  for  questions  and 
answers.  If  you  would  like  to  have  the 
CAP  consider  a  written  statement  or 
pre-register  to  make  an  oral  comment, 
please  call  the  CAP  office  at  1-888-912- 
1227  or  414-297-1604,  FAX  (414)  297- 
1623,  or  mail  to  Citizen  Advocacy 
Panel,  Mail  Stop  1006-MIL,  310  W. 
Wisconsin  Ave,  Milwaukee,  Wisconsin 
53203-2221.  If  you  would  like  to  pre- 
register  for  the  meeting,  the  only 
information  needed  by  the  CAP  office  is 
niunber  of  attendees  and  zip  code.  The 
Agenda  will  include  the  following: 
Reports  by  the  CAP  sub-groups, 
presentation  of  taxpayer  issues  by 
individual  members,  CAP  office  report, 
and  discussion  of  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  August  13, 1999. 
Wendy  S.  Handin, 
CAP  Project  Manager,  Acting. 
[FR  Doc.  99-21501  Filed  8-18-49;  8:45  am] 
BNJJNG  0006  4aS»-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  OI))ect8  imported 
for  Exhibition  Determination:  "Kremlin 
Gold— 1000  Yeara  of  Ruaalan  Game  & 


AGENCY:  United  States  hiformation 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2,  1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Kremlin 
Gold — 1000  Years  of  Russian  Gems  & 
Jewels"  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultiual 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
objects  at  the  Houston  Museum  of 
Natural  Science,  Houston,  TX,  from  on 
or  about  April  15,  2000,  to  on  or  about 
September  4.  2000,  and  the  Field 
Museum  of  Natural  History  in  Chicago, 
Chicago,  IL,  from  on  or  about  October  4, 
2000,  to  on  or  about  January  15,  2001, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Fed«ral  Regfarter. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  objects  and 
for  further  information,  contact  Ms. 
Neila  Sheahan,  Assistant  General 
Coimsel,  Office  of  the  General  Coimsel, 
202/619-5030.  The  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street,  SW,  Washington,  DC  20547- 
0001. 

Dated:  Augusfll,  1999. 
Lesjin, 

General  Counsel. 
[FR  Doc.  99-21536  Filed  8-18-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cliildren  and 
FamiHas 

[Program  Announcmnwrt  No.  OC&-2000- 
011 

rrogram  Announcaniani;  iwQuaaiior 
Appllcatlona  for  the  Offica  of 
Community  Sarvleaa' Fiscal  Year  2000 
DIacfatlonafy  Granta  ProQram 

AGENCY:  Office  of  Community  Services, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Request  for  ^plications  for  the 
Office  of  Community  Services'  Fiscal 
Year  2000  Discretionary  Grants 
Prugnuu. 

SUmiARY:  The  Administration  for 
Children  and  Families  (ACF),  Office  of 
Community  Services  (OCS),  annoimces 
that  competing  applications  will  be 
accepted  for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  sections  681(a)  and  (b)  of  the 
Community  Services  Block  Grant  Act  of 
1981,  as  amended. 
CLOSING  DATE:  The  closing  date  for 
submission  of  applications  is  November 
15.  .1999.  Mailed  applications 
postmarked  after  the  closing  date  will  be 
classified  as  late. 
APPUCATION  SUBMISSION: 

MaOing  Address:  Discretionary 
applications  must  be  mailed  to  the  U.S. 
Etopartment  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Grants 
Management/OCSE,  4*  Floor  West, 
Aerospace  Center,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447;  Attention:  Discretionary  Grants 
Program. 

Submission  Instructions:  Mailed 
applications  shall  be  considered  as 
meeting  an  announced  deadline  if  they 
are  either  received  on  or  before  the 
closing  date  or  postmarked  on  or  before 
the  closing  date  and  received  by  ACF  in 
time  for  the  independent  review. 

Applications  mailed  must  bear  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  a  legibly  dated,  machine 
produced  postmark  of  a  commercial 
mail  service  affibced  to  the  envelope/ 
package  containing  the  application(s). 
To  be  deemed  acceptable  as  proof  of 
timely  mailing,  a  postmark  from  a 
commercial  mail  service  must  include 
the  logo/emblem  of  the  commercial  mail 
service  company  and  must  reflect  the 
date  the  package  was  received  by  the 
commercial  mail  service  company  from 
the  applicant.  I*rivate  metered 
postmarks  shall  not  be  acceptable  as 


proof  of  timely  mailing.  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  as  meeting  an 
annoimced  deadline  if  they  are  received 
on  or  before  the  closing  date,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m.. 
EST,  at  the  U.S.  Department  of  Health 
and  Hiunan  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management/OCSE,  ACF  Mailroom,  2nd 
Floor  Loading  Dock,  Aerospace  Center, 
901  D  Street,  S.W.,  Washington,  D.C. 
20024,  between  Monday  and  Friday 
(excluding  Federal  holidays).  The 
address  must  appear  on  the  envelope/ 
package  containing  the  application  with 
the  note  Attention:  Discretionary  Grants 
Program.  (Applicants  are  again 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  £ix  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  applications:  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadlines:  ACF  may 
extend  application  deadlines  when 
circumstances  such  as  acts  of  God 
(floods,  hiuricanes,  etc.)  occur,  or  when 
there  are  widespread  disruptions  of  the 
mail  service.  Determinations  to  extend 
or  waive  deadline  requirements  rest 
with  ACF's  Chief  Grants  Management 
Officer. 

Number  of  Copies  Required:  One 
signed  original  application  and  four 
copies  must  be  submitted  at  the  time  of 
the  initial  submission.  (OMB-0970- 
0062,  expires  10/31/2001) 

The  first  page  of  the  SF-424  must 
contain  in  the  lower  right-hand  comer, 
a  designation  indicating  under  which    ■ 
sub-priority  area  funds  are  being 
requested  (for  example  UR  for  1.1,  HB 
for  1.2,  PD  for  1.3,  DD  for  1.4,  AM  for 
1.5,  UT  for  1.6,  or  RF  for  2.0).  See  Part 
G,  section  1,  item  11  for  details. 

For  General  Questions  on  the 
Announcement,  Contact: 
Veronica  Terrell— (202)  401-5295 
David  Matthews— (202)  401-5271 
Walter  Thaxton— (202)  401-5269 
Bobby  Malone— (202)  401-5270 
Calvin  Brockington— (202)  401-5273 


Debra  Brown— (202)  401-3446 
Thelma  Woodland— (202)  401-5294 
Ruth  Walston— (202)  401-9340 

For  a  Copy  of  the  Annoimcement, 
Contact:  Administration  for  Children 
and  Families,  Office  of  Community 
Services,  370  L'Enfant  Promenade,  S.W., 
5th  Floor  West,  Washington,  DC  20447, 
(202)  401-9345,  (202)  401-9354,  (202) 
401-4687  (fax). 

In  addition,  the  annoimcement  will  be 
accessible  on  the  OCS  website  for 
reading  or  downloading  at:  http:// 
www.acf.dhhs.gov/programs/ocs/ 
kitsl.htm. 

The  Catalog  of  Federal  Domestic 
Assistance  niunber  for  this  program  is 
93.570.  The  titie  is  Community  Services 
Block  Grant — ^Discretionary  Awards. 
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Part  A  ji^reanible 

1 .  Legislative  Authority 

The  Qomnmnity  Services  Block  Grant 
Act  of  iL|981,  as  amended,  (Section  680 
aats  Human  Services 
i^rization  Act  of  1998),  authorizes 
Btary  to  make  funds  available  to 
program  activities  of  national  or 
1  significance  to  alleviate  the 
causes  |(^f  poverty  in  distressed 
commipnities'with  special  emphasis  on 
commi|fiity  and  economic  development 
activit 


2.  Depeftnsntal  Goals 

This  dnnoimcement  is  particularly 
relevant  to  the  Departmental  goal  of 
strengthening  the  American  family  and 
promoimg  self-stifficiency.  These 
prograios  have  objectives  of  increasing 
the  acq^s  of  low-income  people  to 
emplo3^ent  and  business  development 
opportitiities,  and  improving  the 
integration,  coordination,  and 
continifilty  of  the  various  HHS  (and 
other  federal  Departments')  funded 
services  potentially  available  to  families 
living  ipit  poverty. 

3.  Deflations  of  Terms  * 

For  purposes  of  this  Program 
Announcement,  the  following 
definitions  apply: 
— Budg&t  period:  The  interval  of  time 

into  ithich  a  grant  period  of 

assist^ce  is  divided  for  budgetary 

and  lidding  purposes. 
— Cash  tontiwutions:  The  cash  outlay 

that  j^cludes  the  money  contributed 

to  the  project  or  program  by  the 

recipijBnt  and  third  parties. 


—Community  development  corporation 
(CDC):  A  private,  nonprofit  entity, 
governed  by  a  board  of  directors 
consisting  of  low-income  residents  of 
the  community  and  business  and 
civic  leaders,  that  has  as  a  principal 
purpose  planning,  developing,  or 
managing  low-income  housing  or 
commimity  development  projects. 

— Community  economic  development 
(CED):  A  process  by  which  a 
community  uses  resources  to  attract 
capital  and  increase  physical, 
commercial,  and  business 
development  and  job  opportunities 
for  its  residents. 

— Construction  projects:  For  the  purpose 
of  this  annoimcement,  construction 
projects  involve  land  improvements 
and  development  or  major  renovation 
of  (new  or  existing)  facilities  and 
buildings,  including  their 
improvements,  fixtures  and 
permanent  attachments. 

— Displaced  worker:  An  individual  who 
is  in  the  labor  market  but  has  been 
unemployed  for  six  months  or  longer. 

— Distressed  community:  A  geographic 
urban  neighborhood  or  nu-al 
communi^  of  high  unemployment 
and  pervasive  poverty. 

— Eligible  applicant:  (See  appropria;te 
Program  Priority  Area  imder  Part  C.) 

— Employment  education  and  training 
program:  A  program  that  provides 
education  and/or  training  to  welfare 
recipients,  at-risk  youth,  public 
housing  tenants,  displaced  workers, 
homeless  and  low-income  individuals 
and  that  has  demonstrated 
organizational  experience  in 
education  and  training  for  these 
populations. 

— Empowerment  Zones  and  Enterprise 
Communities  (EZ/EC):  Those 
communities  designated  as  such  by 
the  Secretaries  of  Agriculture  or 
Housing  and  Urban  Development. 

— Equity  investment:  The  provision  of 
capital  to  a  business  entity  for  some 
specified  purpose  in  return  for  a 
portion  of  ownership  using  a  third 
party  agreement  as  Uie  contractual 
instrument. 

— Indian  tribe:  A  tribe,  band,  or  other 
organized  group  of  Indians  recognized 
in  the  State  in  which  it  resides  or 
which  is  considiered  by  the  Secretary 
of  the  Interior  to  be  an  Indian  tribe  or 
an  Indian  organization  for  any 
purpose.  For  the  purpose  of  Priority 
Area  1.0  (Urban  and  Rural 
Community  Economic  Development), 
an  Indian  tribe  or  Indian  organization 
is  ineligible  unless  the  applicant 
organization  is  a  private  non-profit 
community  economic  development 
corporation. 


— Job  creation:  New  jobs,  i.e.  jobs  not  in 
existence  prior  to  the  start  of  the 
project,  that  result  from  new  business 
startups,  business  expansion, 
development  of  new  services 
industries,  and/or  other  newly- 
undertaken  physical  or  commercial 
activities. 

— Job  placement:  Placing  a  person  in  an 
existing  vacant  job  of  a  business, 
service,  or  commercial  activity  not 
related  to  new  development  or 
expansion  activity. 

— Letter  of  commitment:  A  signed  letter 
or  agreement  from  a  third  party  to  the 
applicant  that  pledges  financial  or 
other  support  for  the  grant  activities 
only  subject  to  receiving  an  award  of 
OCS  grant  funds. 

— Loan:  Money  lent  to  a  borrower  under 
a  binding  pledge  for  a  given  purpose 
to  be  repaid,  usually  at  a  stated  rate 
of  interest  and  within  a  specified 

geriod  of  time, 
bverty/jicome  Guidelines: 
Guidelines  published  annually  by  the 
U.S.  Department  of  Health  and 
Human  Services  that  establish  the 
level  of  poverty  defined  as  low- 
income  for  individuals  and  their 
famiUes. 

— Program  income:  Gross  income 
earned  by  the  grant  recipient  that  is 
directly  generated  by  an  activity 
supported  with  grant  funds. 

— Project  period:  The  total  time  for 
which  a  project  is  approved  for  OCS 
support,  including  any  approved 
extensions. 

— Revolving  loan  fund:  A  capital  fund 
established  to  make  loans  whereby 
repayments  are  re-lent  to  other 
borrowers. 

— Self-employment:  The  state  of  an 
individual  or  individuals  who  engage 
in  ielf-directed  economic  activities. 

— Self-sufficiency:  The  economic  state 
not  requiring  public  assistance  for  an 
individual  and  his  (her)  immediate 
family.. 

— Subaward:  An  award  of  financial 
assistance  in  the  form  of  money,  or 
property  in  lieu  of  money,  made 
imder  an  award  by  a  recipient  to  an 
eligible  subrecipient  or  by  a 
subrecipient  to  a  lower  tier 
subrecipient.  The  term  includes 
financial  assistance  when  provided  by 
any  legal  agreement,  even  if  the 
agreement  is  called  a  contract,  but 
does  not  include  procurement  of 
goods  and  services  nor  does  it  include 
any  form  of  assistance  which  is 
excluded  frt>m  the  definition  of 
"award"  in  45  CFR  74.2.  (Note: 
Subawards  do  not  include  equity 
investments  or  loan  transactions  since 
they  are  promulgated  under  third 
party  agreements.) 
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-Technical  assistance:  A  problem- 
solving  event  generally  utilizing  the 
services  of  an  expert.  Such  services 
may  be  provided  on-site,  by 
telephone,  or  by  other 
communications.  These  services 
address  specific  problems  and  are 
intended  to  assist  with  the  immediate 
resolution  of  a  given  problem  or  set  of 
problems. 

-temporary  Assistance  to  Needy 
Families  (TANF):  Title  I  of  the 
Personal  ResponsibiUty  and  Work 
Opportunity  Reconcihation  Act  of 
1996  (Pub.L.  104-193)  creates  the 
TANF  program  that  transforms 
welfare  into  a  system  that  requires 
work  in  exchmage  for  time-limited 
assistance.  The  law  specifically 
eliminates  any  individual  entitlement 
to  or  guarantee  of  assistance,  repeals 
the  Aid  to  FamiUes  with  Dependent 
Children  (AFDC)  program.  Emwgency 


Assistance  (EA)  and  Job  Opportimities 
and  Basic  Skills  Training  QOBS) 
programs,  and  replaces  Uiem  with  a 
Block  grant  entitlement  to  States 
under  Title  IV  of  the  Social  Security 
Act. 

-Third  party:  Any  individual, 
organization,  or  business  entity  that  is 
not  the  direct  recipient  of  grant  funds. 

-Third  party  agreement:  A  written 
agreement  entered  into  by  the  grantee 
and  an  organization,  individual  or 
business  entity  (including  a  wholly- 
owned  subsidiary),  by  which  the 
grantee  makes  an  equity  investment  or 
a  loan  in  support  of  grant  purposes. 

-Third  party  in-kind  contnoutions:  The 
value  of  non-cash  contributions 
provided  by  non-federal  third  parties 
which  may  be  in  the  form  of  reial 
property,  equipment,  supplies  and 
other  expendable  property,  and  the 
value  of  goods  and  services  directly 


benefitting  and  specifically 
identifiable  to  the  project  or  program. 

Part  B— Application  Prerequisites 

1 .  Eligible  Applicants 

Priority  areas  included  in  this 
Program  Announcement  have  differing 
eligibility  requirements.  Therefore, 
eligible  applicants  are  identified  in  the 
individual  priority  area  descriptions 
found  in  Part  C. 

2.  Availability  of  Funds 

a.  Appropriation  Amounts 

All  grant  awards  are  subject  to  the 
availabihty  of  appropriated  funds. 
Approximately  $26,560,000  is  expected 
to  be  available  for  FY  2000.  The 
approximate  amount  of  funds 
anticipated  to  be  available  for  each 
priority  area  is  simunarized  below: 


Sub-priority  areas 


FY  2000  funds 


PmoRiTY  Area  1.0:  Urban  and  Rural  Community  Economic  Development 


1.1 
1.2 
1.3 
1.4 
1.5 
1.6 


Urban  and  Rural  Community  Economic  Devetopment  (Operational) 

UitMUi  and  Rural  Commuruty  Economic  Devetopment  (HBCU  Set-Aside) 

Urtwn  artd  Rural  Community  Ecorxxnic  Development  (Pre-Developmental  Set-Aside) 

Uftmn  and  Rural  Community  Economic  Development  (Devetopmental  Set-Aside)  

Administrative  and  Management  Expertise  (Set  Aside) 

Training  and  Technical  Assistance  (Set  Aside) 


17.000.000 

2,100,000 

750.000 

2,500.000 

500.000 

210,000 


Prioivty  Area  2.0:  Rural  CoMMUNrrv  Development  AcnvmES 


2.0    Rural  Community  Facilities  Development  (Water  and  Waste  Water  Treatment  Systems  Development) 


3.500,000 


b.  Grant  Amounts 

The  approximate  amounts  to  be 
granted  for  projects  under  the  sub- 
priority  areas  are  indicated  below: 


SutM>ri- 
orityarea 

Funding  limit 

1.1  

Approximateiy   13  at  $360,000 

tMJt  not  more  than  $500,000 
Approximately  30  at  $349,999  or 

less 
Approximately  6  at  $350,000 
Approximateiy  10  at  $75,000 
Approximately  10  at  $250,000 
Approximately  1  at  $500,000 
Approximately  1  at  $210,000 
Approximately  8  from  $300,000- 
$533,000                       " 

1.2  

1.3  

1.4  

1.5  

1.6  

2.0  

3.  Project  and  Budget  Periods 

For  Sub-Priority  Areas  1.1. 1.2,  and 
1.4,  applicants  with  projects  involving 
construction  only,  may  request  a  project 
period  of  up  to  60  months  and  a  budget 
period  of  up  to  36  months.  Appficants 
for  non-f»nstruction  projects  tmder 
these  priority  areas  may  request  project 
periods  of  up  to  36  months  and  budget 
periods  of  up  to  17  months.  AppUcants 


for  Sub-Priority  Areas  1.5  and  1.6  may 
request  project  and  budget  periods  of  up 
to  17  months.  For  Sub-Priority  Area  1.3, 
applicants  may  request  project  and 
budget  periods  of  up  to  12  months. 

For  Priority  Area  2.0,  grantees  will  be 
funded  for  24  month  project  periods  and 
12  month  budget  periods. 

4.  Mobilization  of  Resources 

OCS  encourages  and  strongly 
supports  leveraging  of  resoiuces  through 
pubUc/private  partnerships  which  can 
mobilize  cash  and/or  third-party  in-kind 
contributions. 

5.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  Announcement  must  result  in 
direct  benefits  to  low-income  people  as 
defined  in  the  most  recent  annual 
revision  of  the  Poverty  Income 
Guidelines  published  by  DHHS. 

Attachment  A  of  the  appendices  to 
this  Announcement  is  an  excerpt  bom 
the  Poverty  Income  Guidelines  ciurently 
in  effect.  Annual  revisions  of  these 
guidelines  are  normally  pubUshed  in 
the  Federal  Register  in  February  or 
early  March  of  each  year.  Grantees  will 


be  required  to  apply  the  most  recent 
guideUnes  throughout  the  project 
period.  These  revised  guidelines  may  be 
obtained  at  pubUc  libraries. 
Congressional  offices,  or  by  writing  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office  (GPO), 
Washington,  D.C.  20402.  Also,  see  "For 
General  Questions  On  the 
Announcement  Contact"  at  the 
beginning  of  this  Announcement. 

No  other  government  agency  or 
privately-defined  poverty  guidelines  are 
applicable  for  the  determination  of  low- 
income  eligibility  for  these  OCS 
programs. 

Note,  however,  that  low-income 
individuals  granted  lawful  temporary 
resident  status  under  Sections  245A  or 
210A  of  the  Immigration  and 
Nationality  Act,  as  amended  by  the 
Immigration  Reform  and  Control  Act  of 
1986  (Public  law  99-603),  may  not  be 
eUgible  for  direct  or  indirect  assistance 
based  on  financial  need  under  this 
program  for  a  period  of  five  years  fiom 
the  date  such  status  was  granted. 


r  2000  funds 


6.  Nunilt  ler  of  Projects  in  Application 

All  Priority  Area  1.0  applications  may 
contain  pnly  one  project  except  for  Sub- 
Priority  lAroas  1.3, 1.5,  and  1.6  where 
applicants  are  researching  various 
opportiqiities,  are  sharing 
admini^^tive  and  management 
expertise  with  current  OCS  grantees,  or 
are  providing  training  and/or  technical 
assistance  for  ciirrent  OCS  grantees, 
includiiig  the  organization  of  seminars 
and  otb^r  activities  in  assisting 
commilAity  development  corporations. 
Appliciiions  that  are  not  in  compliance 
witii  thl^  requirement  may  be 
disqualijfied. 

7.  MuMbJe  Submittals 

Therf  lis  no  limit  to  the  niunber  of 
applicaraons  that  can'be  submitted 
under  a  specific  program  priority  area  as 
long  as^ach  application  contains  a 
proposal  for  a  different  project. 
Howevet,  an  applicant  can  receive  only 
one  grant  in  each  priority  area.  Also, 
appUcao^ts  who  receive  more  than  one 
grant  fpi  a  common  budget/project 
period  ^lust  be  mindful  that  salaries  and 
wages  claimed  for  the  same  persons 
cannot  collectively  exceed  100%  of  total 
annual  Salary. 

8.  Subafrarding  Projects 

OCS  does  not  fund  projects  where  the 
role  of  the  applicant  is  primarily  to 
serve  af  |a  conduit  for  funds  through  the 
use  of  si^bawards  to  other  organizations. 
In  cases  iwhere  the  appUcant  proposes  to 
make  obe  or  more  subawards,  it  must 
retain  4  Substantive  role  in  the 
impleni^ntation  and  operation  of  the 
project  i  or  which  funding  is  requested. 

9.  Thirijl  Party  Agreements 

Any 
for  fuin^ 
1.1, 1. 


iplicant  submitting  a  proposal 
under  Sub-Priority  Areas 

or  1.4  who  proptoses  to  use 
some  oi-all  of  the  requested  OCS  funds 
to  entet  into  a  third  party  agreement  in 
order  to  make  an  equity  investment 
(such  as^the  purchase  of  stock)  or  a  loan 
to  an  onanization,  or  business  entity 

a  wholly-owned  subsidiary), 

lude  in  the  appUcation,  along 

business  plan,  a  copy  of  the 
signed  third  party  agreement  for 
approv^  by  OCS. 

A  third  party  agreement  covering  an 
equity  ii^vestment  must  contain,  at  a 
minimuin,  the  following: 

1.  Thb  type  of  equity  transaction  (e.g. 
stock  ptttchase). 

2.  Pt]ipose(s)  for  which  the  equity 
investni^nt  is  being  made. 

3.  Co^  per  share. 

4.  Nimiber  of  shares  being  purchased. 

5.  Percentage  of  ownership  of  the 
business. 


(inclu( 

must 

with 


6.  Number  of  seats  on  the  board,  if 
applicable. 

A  third  party  agreement  covering  a 
loan  transaction  must  contain,  at  a 
minimum,  the  following  information: 

1.  Purpose(s)  for  which  the  loan  is 
being  made. 

2.  Rates  of  interest  and  other  fees. 

3.  Terms  of  loan. 

4.  Repayment  schedules. 

5.  Collateral  security. 

6.  Defeult  and  collection  procedures. 
All  third  party  agreements  must 

include  written  commitments  as 
follows: 
From  the  third  party  (as  appropriate): 

1.  A  minimum  of  75%  of  the  jobs  to 
be  created  as  a  result  of  the  injection  of 
grant  funds  will  be  filled  by  low-income 
individuals. 

2.  The  grantee  will  have  the  right  to 
screen  applicants  for  jobs  to  be  filled  by 
low-income  individuals  and  to  verify 
their  eligibility. 

3.  If  the  grantee's  equity  investment 
equals  25%  or  more  of  the  biisiness's 
assets,  the  grantee  will  have 
representation  on  the  board  of  directors. 

4.  Reports  wiU  be  made  to  the  grantee 
regarding  the  use  of  grant  funds  no  less 
than  on  a  quarterly  basis. 

5.  A  procedure  will  be  developed  to 
assure  that  there  are  no  duplicate  counts 
of  jobs  created. 

6.  Detailed  information  will  be 
provided  on  how  the  grant  funds  will  be 
used  by  the  third  party  by  submitting  a 
Soiuce  and  Use  of  Funds  Statement.  In 
addition,  the  agreement  must  provide 
details  on  how  the  grantee  wiU  provide 
support  and  technical  assistance  to  the 
third  party  in  areas  of  recruitment  and 
retention  of  low-income  individuals. 

From  the  grantee: 

Detailed  information  on  how  the 
grantee  will  provide  support  and 
technical  assistance  to  the  third  party  in 
areas  of  recruitment  and  retention  of 
low-income  individuals. 

All  third  party  agreements  should  be 
accompanied  by: 

1.  A  signed  statement  from  a  Certified 
or  Licensed  Public  Accountant  as  to  the 
sufficiency  of  the  third  party's  financial 
management  system  in  accordance  with 
45  CFR  74,  to  protect  adequately  any 
federal  funds  awarded  under  the 
application.  '* 

2.  Financial  statements  for  the  third  - 
party  organi2ation  for  the  prior  three 
years.  (If  not  available  because  the 
organization  is  a  newly-formed  entity, 
include  a  statement  to  this  effect.) 

3.  The  third  party  agreement  will 
specify  how  the  grantee  will  provide 
oversight  of  the  third  party  for  the  life 
of  the  agreement.  Also,  the  agreement 
will  specify  that  the  third  party  will 
maintain  documentation  related  to  the 


grant  objectives  as  specified  in  the 
agreement  and  will  provide  the  grantee 
and  HHS  access  to  that  documentation. 

If  a  signed  third  party  agreement  is 
not  available  when  the  application  is 
submitted,  the  applicant  must  submit  as 
part  of  the  narrative  as  much  of  the 
above-mentioned  information  as 
possible  in  order  to  enable  reviewers  to 
evaluate  the  proposal.  It  should  be 
noted  that  portion  of  a  grant  which  will 
be  used  to  fund  a  third  party  agreement 
will  not  be  released  until  the  agreement 
has  been  approved  by  OCS. 

10.  Funding  Considerations 

In  cases  where  an  application  ranks 
highly  and  is  competitive,  the  following 
may  apply: 

1.  When  the  applicant  is  proposing  to 
enter  into  a  third  party  agreement  for  all 
of  the  grant's  operational  funds,  OCS 
will  send  a  time-limited  letter  of  intent 
to  fund  pending  receipt  of  a  signed  third 
party  agreement.  Once  OCS  has 
determined  that  the  agreement  is 
acceptable,  an  award  will  be  forwarded 
to  the  apphcant. 

2.  Previous  performance  of  appUcants 
will  be  considered  an  important 
determining  factor  in  the  grant  award 
decisions. 

3.  Any  applicant  that  has  three  or 
more  active  OCS  grants  may  only  be 
funded  imder  exceptional 
circumstances. 

4.  Pre-award  site  visits  may  be 
performed  for  the  purpose  of 
imdertaking  assessments  of  many  of 
these  applications  prior  to  OCS  making 
final  determinations  on  grant  awards. 

5.  OCS  will  consider  applications  that 
include  revolving  loan  hinds  as  a  grant 
activity. 

11.  Prohibited  Activities 

OCS  will  not  consider  applications 
that  propose  the  establishment  of  Small 
Business  Investment  Corporations  or 
Minority  Enterprise  Small  Business 
Investment  Corporations. 

Part  C — Program  Priority  Areas 

The  program  priority  areas  of  the 
Office  of  Community  Services' 
Discretionary  Grants  Program  are  as 
follows: 

Priority  Area  1 . 0    Urban  and  Rural 
Community  Economic  Development 

Sub-Priority  Areas  Under  1.0 

1.1  Urban  and  Rural  Community 
Economic  Development  (Operational) 

1.2  Urban  and  Rural  Community 
Economic  Development  (HBCU  Set- 
Aside) 

1.3  Urban  and  Rural  Community 
Economic  Development  (Pre- 
Developmental  Set- Aside) 
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1 .4  Urban  and  Rural  Community 
Economic  Development 
(Developmental  Set-Aside) 

1.5  Adnunistrative  and  Management 
Expertise  (Set-Aside) 

1.6  Training  and  Technical  Assistance 
(Set-Aside) 

Priority  Area  2.0    Rural  Ck)mmunity 
Facilities  Development  (Water  and 
Waste  Water  Treatment  Systems 
Development) 

Priority  Area  1 .0    Urban  and  Rural 
Community  Economic  Development 

Eligible  applicants  are  private,  non- 
profit community  development 
corporations  (CDCs)  governed  by  a 
board  consisting  of  residents  of  the 
community  and  business  and  civic 
leaders  that  has  as  a  principal  piirpose 
planning,  developing,  or  managing  low- 
income  housing  or  community 
dev^opment  projects. 

The  purpose  of  this  priority  area  is  to 
encourage  the  creation  of  projects 
intended  to  provide  employment  and 
business  development  opportimities  for 
low-income  people  through  business, 
physical  or  conunercial  development. 
Generally  the  opportunities  must  aim  to 
improve  the  quality  of  the  economic  and 
social  environment  of  TANF  recipients; 
low-income  residents  including 
displaced  woriwrs;  at-risk  teenagers; 
non-custodial  parents,  particularly  those 
of  children  receiving  TANF  assistance; 
individuals  residing  in  public  housing; 
individuals  who  are  homeless;  and 
those  with  developmental  disabilities. 
Grant  funds  under  this  sub-priority  area 
are  intended  to  provide  resources  to 
eligible  applicants  (CDCs)  but  also  have 
the  broader  objectives  of  arresting 
tendencies  toward  dependency,  chronic 
unemployment,  and  community 
deterioration  in  urban  and  rural  areas. 

Sub-Priority  Area  1.5  is  intended  to 
provide  administrative  and  management 
expertise  to  current  Office  of 
Community  Services'  grantees  who  are 
experiencing  problems  in  the 
implementation  of  iirban  and  rural 
community  economic  development 
projects. 

Sub-Priority  Area  1.6  provides  funds 
for  providing  training  and  technical 
assistance  to  groups  of  community 
development  corporations  in  developing 
or  implementing  projects  funded  under 
this  section  and  its  aim  is  to  generally 
enhance  the  viability  and  competence  of 
commimity  development  corporations. 

This  Priority  Area  also  seeks  to  attract 
additional  private  capital  into  distressed 
communities,  including  empowerment 
zones  and  enterprise  communities,  and 
to  build  and/or  expand  the  ability  of 
local  institutions  to  better  serve  the 
economic  needs  of  local  residents. 


Applicant  must  submit  proof  of  non- 
profit status  in  its  application  at  the 
time  of  submission.  The  non-profit 
agency  can  accompUsh  this  by 
providing  a  copy  of  the  applicants 
listing  in  the  Internal  Revenue's 
Service's  (IRS)  most  recent  Ust  of  tax- 
exempt  oi'ganizations  described  in 
Section  501  (C)(3)  of  the  IRS  tax  code. 
Applications  that  do  not  include  proof 
of  tiiis  status  will  be  disqualified. 

Sub-Priority  Area  1 . 1    Urban  and  Rural 
Community  Economic  Development 
(Operational) 

Funds  will  be  provided  to  a  limited 
number  of  private  non-profit 
community  development  corporations 
for  business  development  activities  at 
the  local  level.  Funding  will  be 
provided  for  specific  projects  and  will 
require  the  submission  of  business  plans 
or  work  plans,  where  applicable,  that 
meet  the  test  of  economic  feasibility. 
Attachment  K  should  be  used  as  a 
guideline  for  the  business  plan. 

The  applicant  should  select  a  project 
in  an  industry  in  its  region  that 
promotes  economic  sustainability  and 
self-sufficiency  for  families  in  the  low- 
income  commimity.  OCS  encourages 
each  applicant  to  describe  the  project 
scope  that  includes  the  low-income 
community  served,  the  business 
activities  undertaken,  and  types  of  jobs 
to  be  created.  The  business  activities 
should  be  described  by  Standard 
Industrial  Codes  (SIC)  and  jobs  by 
occupational  classifications.  This 
information  is  pubfished  by  the  U.S. 
Department  of  Commerce  in  the 
Statistical  Abstract  of  the  United  States, 
1998,  Tables  No.  679  and  680.  Also, 
applicants  may  use  the  material 
included  in  Attachment  L  to  identify 
industrial  areas  and  occupational 
classifications. 

For  Fiscal  Year  2000,  it  is  anticipated 
that  approximately  30  grants  up  to  a 
maximum  of  $349,999  will  be  awarded 
and  approximately  13  grants  of 
$350,000  but  not  more  than  $500,000 
will  be  made.  Competition  for  these 
funds  will  be  restricted  to  either  the 
$349,999  and  imder  category  or  the 
$350,000  up  to  $500,000  category. 
Applications  will  compete  within  the 
category  in  which  they  fall. 

Projects  must  further  the 
Departmental  goals  of  strengthening 
American  families  and  promoting  their 
self-sufficiency.  OCS  is  particularly 
interested  in  receiving  applications  that 
involve  public-private  partnerships  that 
are  directed  toward  the  development  of 
economic  self-sufficiency  in  distressed 
communities  through  projects  that  focus 
on  providing  employment  and  business 
development  opportimities  for  low- 


income  people  through  business 
startups,  business  expansions, 
development  of  new  services  industries, 
and/or  other  newly-undertaken  physical 
and  commercial  activities. 

Eligible  organizations  located  in 
Empowerment  Zones  and  Enterprise 
Communities  are  urged  to  submit 
applications.  Likewise,  applicants  are 
encouraged  to  foster  partnerships  with 
child  support  enforcement  agencies  to 
increase  the  capability  of  low-income 
non-custodial  parents,  particularly  those 
of  children  receiving  TANF  assistance, 
to  fulfill  their  parental  responsibilities. 
Such  applicants  may  request  funds  for 
a  business  development  project  or  a 
project  that  demonstrates  innovative 
ways  to  create  jobs  for  low-income 
persons  in  the  targeted  group  or 
community. 

AppUcants  must  show  that  the 
proposed  project: 

(1)  Creates  full-time  permanent  jobs 
except  where  an  applicant  demonstrates 
that  a  permanent  part-time  job  produces 
actual  wages  that  exceed  the  HHS 
poverty  guidelines.  Seventy-five  percent 
(75%)  of  the  jobs  created  must  be  filled 
by  low-income  residents  of  the 
community  and  must  also  provide  for 
career  development  opportunities. 
Project  emphasis  should  be  on 
employment  of  individuals  who  are 
unemployed  or  on  public  assistance, 
with  particular  emphasis  on  those  that 
are  at-risk  teenagers,  TANF  recipients, 
low-income  noncustodial  parents 
(particularly  those  of  chil<hen  receiving 
TANF  assistance),  individuals  residing 
in  public  housing,  and  individuals  who 
are  homeless.  While  projected 
employment  in  future  years  may  be 
included  in  the  appUcation,  it  is 
essential  that  the  focus  of  employment 
projects  concentrates  on  those 
permanent  jobs  created  during  the 
duration  of  the  OCS  project  period;  and/ 
or 

(2)  Creates  a  significant  number  of 
business  development  opportunities  for 
low-income  residents  of  the  community 
or  significantly  aids  such  residents  in 
maintaining  economically  viable 
businesses;  and 

(3)  Assists  low-income  participants  to 
become  self-sufficient. 

In  the  evaluation  process,  fovorable 
consideration  will  be  given  to 
applicants  under  this  priority  area  who 
show  the  lowest  cost-per-job  created. 
Unless  there  are  extenuating 
circumstances,  OCS  will  not  fund 
projects  where  the  cost-per-job  in  OCS 
funds  exceeds  $15,000. 

In  addition,  favorable  consideration  in 
the  evaluation  process  will  be  given  to 
applicants  who  demonstrate  their 
intention  to  coordinate  services  with  the 
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local  1  AnF  offices  and/or  other 
emplo;  r^ent  education  and  training 
offices  ind  child  support  enforcement 
agencies  that  serve  die  proposed  area. 
The  offices  and  agencies  should  serve 
welfar^irecipients,  at-risk  youth,  pubUc 
housiri^  tenants,  displaced  workers, 
homel^  and  low-income  individuals 
(as  defined  by  the  annual  revision  to  the 
Pover^  Income  Guidelines  published 
by  DHHS)  including  non-custodial 
parental  Applicants  should  submit  a 
writteil  'agreement  firom  the  applicable 
office  6t  agency  that  indicates  what 
actions  will  be  taken  to  integrate/ 
coordinate  services  that  relate  direcdy 
to  the  project  for  which  funds  are  being 
request^.  The  agreement  shoidd 
include  the  goals  and  objectives 
(including  target  groups)  that  the 
applicaht  and  the  employment 
educatiDn  and  training  office  and  child 
support  enforcement  agencies  expect  to 
readi  iflirough  their  coUaboration.  It 
should  describe  the  cooperative 
relatiofiiship,  including  specific 
activit^^s  and/or  actions  each  of  these 
entities  proposes  to  carry  out  in  support 
of  the  project,  and  the  mechanism(s)  to 
be  used  in  coordinating  those  activities 
if  the  btoject  is  funded  by  OCS. 
Docuni^ntation  that  illustrates  the 
organi^tional  experience  of  the 
emploi^ent  education  and  training 
office  fhould  also  be  included. 

OCS  Encourages  applications  that  will 
develop  linkages  or  agreements  with 
local  agencies  responsible  for 
administering  TANF  programs  and 
child  support  enforcement  agreements. 
OCS  wli^uld  expect  these  programs  to 
create  bew  jobs  for  TANF  recipients  and 
low-inmme  non-custodial  parents, 
partici^arly  those  of  children  receiving 
TANF  assistance.  These  initiatives  can 
be  acc<>mplished  through  a  variety  of 
businej^  development  projects  funded 
under  uiis  priority  area,  i.e..  business 
expansions,  new  business  develc^ment 
and  sell^mployment  activities,  etc. 

OCS|  does  not  fund  education  and 
trainin|g  programs.  In  projects  where 
participants  must  be  trained,  any  funds 
that  are  proposed  to  be  used  for  training 
purpo^s  must  be  limited  to  providing 
spedfiq  job-related  training  to  those 
individuals  who  have  been  selected  for 
emploVinent  in  the  grant  supported 
project  Which  includes  new  business 
startui:|a,  business  expansions, 
development  of  new  service  industries, 
and/or  other  newly-undertaken  physical 
and  coqunercial  activities. 

Projects  involving  training  and 
placenient  for  existing  vacant  positicms 
will  bcj  qisouaUfied. 

Projeirts  mat  would  result  in  the 
relocation  of  a  business  fi'om  one 
geograt^c  area  to  another  with  the 


possible  displacement  of  employees  are 
discoiuaged. 

Applicants  must  be  aware  that 
projects  funded  under  this  priority  area 
must  be  operational  by  the  end  of  the 
project  period,  i.e.,  businesses  must  be 
in  place,  and  low-income  individuals 
actually  employed  in  those  businesses. 

Sub-Priority  Area  1.2    Urban  and  Rural 
Community  Economic  Development 
(HBCU  Set-Aside) 

For  Fiscal  Year  2000,  it  is  anticipated 
that  a  set-aside  fund  of  $2,100,000  will 
be  included  under  this  sub-jmority  area 
for  eligible  applicants  who  submit 
proposals  for  projects  that  will  be 
carried  out  Id  conjimction  Mrith 
Historically  Black  Colleges  and 
Universities  (HBCUs),  as  defined  in 
Executive  Order  Number  12876,  dated 
Nov.  1, 1993,  through  contract  or  sub- 
grant.  Such  projects  must  conform  to  the 
purposes,  requirements,  and 
prohibitions  applicable  to  those 
submitted  under  Sub-Priority  Area  1.1. 

These  projects  should  reflect  a 
significant  partnership  role  for  the 
college  or  imiversity,  and  the  applicant 
in  doing  so  will  be  considered  to  have 
fulfilled  the  goals  of  the  evaluation 
criterion  for  Public-Private  Partnerships 
and  will  be  granted  the  maximum 
number  of  points  in  that  category. 
Applications  for  these  set-aside  funds 
that  are  not  funded  due  to  the  limited 
amoimt  of  funds  available  may  also  be 
considered  competitively  within  the 
larger  pool  of  eligiUe  s^plicants  imder 
Sub-Priority  Area  1.1.  Any  funds  that 
are  not  used  imder  this  sub-priority  area 
due  to  the  limited  number  of  highly 
scored  applications  will  be  rolled  over 
into  Sub-Priority  Area  1.1. 

Any  funds  that  are  proposed  to  be 
used  for  training  purposes  must  be 
limited  to  providing  specific  job  related 
training  to  those  individuals  who  have 
been  selected  for  employment  in  the 
grant  supported  [uoject  which  includes 
new  business  startups,  business 
expansions,  development  of  new  sovice 
industries,  and/cw  other  newly- 
imdertaken  physical  or  commercial 
activities. 

Sub-Priority  Area  1.3    Urban  and  Rural 
Community  Economic  Development 
(Pre-Developmental  Set-Aside) 

OCS  intends  in  this  sub-priority  area 
to  provide  funds  to  recenUy-established 
private,  non-profit  community 
development  a»porations  that  propose 
to  undertake  economic  development 
activities  in  distressed  communities. 

OCS  recognizes  that  there  are  a 
number  of  newly-organized  non-profit 
community  development  corporations 
that  kave  identified  needs  in  their 


communities  but  have  not  had  the  staff 
or  other  resoiuces  to  develop  projects  to 
address  those  needs.  This  lack  of 
resources  also  might  be  afiiecting  their 
ability  to  compete  for  funds,  such  as 
those  provided  wadet  Sub-Priority  Area 
1.1  (operational  grants),  since  their 
limited  resources  would  preclude  them 
fiom  developing  a  comprehensive 
business  plan  and/or  mobilizing 
resources. 

OCS  has  an  interest  in  providing 
support  to  these  new  entities  in  ordet  to 
enable  them  to  become  more  firmly 
established  in  their  communities, 
thereby  bringing  technical  expertise  and 
new  resources  to  previously  unserved  or 
underserved  communities.  Therefore, 
OCS  is  setting  aside  funds  in  Fiscal  Year 
2000  for  grants  to  private,  non-profit 
commimity  development  corporations 
that  have  never  received  OCS  funding 
and  have  been  in  existence  for  no  more 
than  three  years,  or  have  been  in 
existence  longer  than  three  years  but 
have  no  record  of  participation  in 
economic  development  type  projects. 
For  the  latter,  a  CDC  must  state  that  it 
has  not  been  active.  Also,  for  this  siSb- 
priority  area  only,  the  phrase  "no 
participation  in  economic  development- 
type  projects"  means  an  eligible 
applicant  has  not  sponsored  nor  had 
any  significant  participation  in  projects 
that  have  provided  employment  or 
business  development  opportunities 
through  business  startups,  business 
expansions,  development  of  new  service 
industries,  and/ or  newly-undertaken 
physical  or  commercial  activities. 

In  addition,  applicants  with  housing 
experience  must  not  have  had  primary 
responsibility  in  planning,  developing, 
and  managing  housing.  OCS  anticipates 
that  grants  of  up  to  $75,000  each  will  be 
made  to  eligible  applicants.  These 
grants  will  be  made  for  a  period  of  one 
year  and  will  not  require  leveraged  or 
mobilized  funds. 

With  funding  received  under  this  sub- 
priority  area,  CDCs  may  incur  costs  to: 
(1)  Evduate  the  feasibility  of  potential 
projects  that  address  identified  needs  la 
the  low-income  community  and  that 
conform  to  those  projects  and  activities 
allowable  imder  Sub-Priority  Areas  1.1, 
1.2,  and  1.4;  (2)  develop  a  business  plan 
related  to  one  of  those  projects;  and  (3) 
mobilize  resources  to  be  contributed  to 
one  of  those  projects,  including  the 
utilization  of  HBCUs. 

Based  on  the  availabifity  of  funds  in 
Fiscal  Year  2001,  OCS  will  consider 
establishing  a  set-aside  in  Priority  Area 
1.4  to  provide  operational  funds  to  those 
organizations  which  received  pre- 
developmental  grants.  Grants  might  be 
for  a  maximum  of  $250,000  and 
competition  for  those  funds  would  be 
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restricted  to  those  organizations  that 
received  Fiscal  Years  1999  and  2000 
pre-developmental  grants.  The  business 
plan  developed  as  a  result  of  the  pre- 
developmental  grant  would  be 
submitted  as  part  of  the  competitive 
iqpplication. 

Specifically,  each  application  for 
Fiscal  Year  2000  funds  imder  this  sub- 
priority  area  must  include  the  following 
as  part  of  the  project  narrative: 

1.  Description  of  the  impact  area,  i.e., 
a  description  of  the  low-income  area  it 
proposes  to  address; 

2.  Analysis  of  need  in  the  distressed 
communitv; 

3.  How  tne  potential  projects  relate  to 
applicant's  organizational  goals  and 
previous  experience  (if  any); 

4.  Project  design  and  implementation 
factors  iiicludijug  a  discussion  of 
potential  projects  that  might  be 
implemented  to  address  identified 
needs,  a  strategy  for  conduct  of 
feasibility  studies  on  potential  projects 
and  quarterly  work  plans  with  specific 
task  timelines  and  a  self-evaluation 
component;  and 

5.  Project  objectives  and  measiirable 
impact,  i.e.,  a  discussion  of  preparing  a 
business  plan  on  only  one  selected 
project  based  on  results  of  the  feasibility 
studies  and  plan  for  mobilization  of 
nondiscietionaiy  dollars  to  implement 
it 

Applications  that  are  not  funded 
within  this  set-aside  due  to  the  limited 
amount  of  funds  available  may  also  be 
considered  competitively  within  the 
larger  pool  of  eligible  applicants.  Any 
funds  that  are  not  used  under  this  sub- 
priority  area  due  to  the  limited  number 
of  highly  scored  applications  will  be 
rolled  over  into  another  priority  area. 

Sub-Priority  Area  1 .4    Urban  and  Riual 
Community  Economic  Development 
(Developmental  Set-Aside) 

OCS  intends  in  this  sub-priority  area 
to  provide  funds  to  organizations  that 
received  grants  from  OCS  in  Fiscal 
Years  1998  and  1999  under  Priority 
Area  1.3,  the  pre-developmental  grant 
program.  These  organizations  will 
compete  only  among  themselves.  Such 
projects  must  conform  to  the  purposes, 
requirements  and  prohibitions 
applicable  to  those  submitted  under 
Sub-Priority  Area  1.1.  Applications  that 
are  not  funded  within  this  set-aside  due 
to  the  limited  amount  of  funds  available 
may  also  be  considered  competitively 
within  the  larger  pool  of  eligible 
applicants  under  Sub-Priority  Area  1.1. 
Any  funds  that  are  not  used  imder  this 
sub-priority  area  due  to  the  limited 
number  of  highly  scored  applications 
wiU  be  rolled  over  into  Sub-Priority 
Area  1.1. 


Sub-Priority  Area  1.5    Administrative 
and  Management  Expertise  (Set-Aside) 

OCS  believes  that  one  of  the  most 
effective  means  of  assuring  the 
successful  operation  of  a  project  imder 
the  Discretionary  Grants  Program  area  is 
through  the  sharing  amongst  CDCs  of 
their  experiences  in  dealing  with  the 
day-to-day  issues  and  challenges 
presented  in  promoting  community 
economic  development.  Accordingly, 
OCS  strongly  encoxuages  more 
experienced  CDCs  to  share  their 
administrative  and  management 
expertise  with  less  experienced  CDCs  or 
with  those  who  have  encountered 
difficulties  in  operationalizing  their 
work  programs.  In  order  to  facilitate 
this,  OCS  will  provide  funds  to  one  or 
more  community  development 
corporations  to  assist  with  their  efforts 
to  enhance  the  management  and 
operational  capacities  of  the  less 
experienced  CDCs  or  those  having 
difficulties. 

OCS  anticipates  that  the  grant(s) 
would  be  for  a  maximiun  of  $500,000 
with  project  and  budget  periods  not  to 
exceed  17  months. 

OCS  will  share  with  the  grantee(s) 
information  on  other  grantees  seeking  to 
benefit  from  such  assistance.  Such 
formal  requests  could  also  be  initiated 
by  a  grantee  with  the  concurrence  of 
C>CS.  These  contacts  may  occur  on-site, 
by  telephone,  or  by  other  methods  of 
communication.  Costs  incurred  in 
connection  with  participating  in  such 
activities  will  be  borne  by  the 
recipient(s)  of  the  OCS  grant  imder  this 
sub-priority  area. 

Applicants  in  this  sub-priority  area 
are  expected  to  disseminate  results  of 
the  project  via  a  handbook,  a  progress 
paper,  evaluation  reports,  general 
manual,  or  seminars/workshops. 

Sub-Priority  Area  1.6    Training  and 
Technical  Assistance  (Set-Aside) 

Funds  will  be  awarded  to  one 
organization  under  this  priority  area  for 
the  piupose  of  providing  training  and 
teclmical  assistance  to  strengthen  the 
network  of  CDCs. 

OCS  anticipates  that  the  grant  will  be 
for  $210,000  with  a  grant  period  not  to 
exceed  17  months.  Applicant  must  have 
the  ability  to  collect  and  analyze  data 
nationally  that  may  benefit  CIX^s  and  be 
able  to  disseminate  information  to  all 
OCS-funded  grantees;  publish  a  national 
directory  of  funding  sources  for  CDCs 
(public,  corporate,  foimdation, 
religious);  publish  research  papers  on 
specific  aspects  of  job  creation  by  CDCs; 
design  and  provide  information  on 
successful  projects  and  economic  niches 
that  CDCs  can  target.  The  applicant^o 


will  be  responsible  for  the  development 
of  instructional  programs,  national 
conferences,  seminars,  and  other 
activities  to  assist  community 
development  corporations. 

Eligiole  applicants  are  private  non- 
profit organizations.  Applicants  must 
operate  on  a  national  basis  and  have 
significant  and  relevant  experience  in 
working  with  community  development 
corporations. 

Priority  Area  2.0    Rural  Community 
Facilities  Development  (Water  and 
Waste  Water  Treatment  Systems 
Development) 

Fimds  will  be  provided  under  this 
priority  area  to  help  low-income  rural 
communities  develop  the  capability  and 
expertise  to  establish  and/or  maintain 
affordable,  adequate,  and  safe  water  and 
waste  water  treatment  facilities. 

Funds  provided  under  this  priority 
area  may  not  be  used  for  construction  of 
water  and  waste  water  treatment 
systems  or  for  operating  subsidies  for 
such  systems,  but  other  mobilized  funds 
may  be  used  for  these  activities. 
Therefore,  it  is  suggested  that  applicants 
coordinate  projects  with  the  Farmers 
Home  Administration  (FmHA)  and 
other  Federal  and  state  agencies  to 
ensure  that  funds  for  hardware  for  local 
community  projects  are  available. 

Eligible  applicants  are  multi-state, 
regional  private  non-profit  organizations 
that  can  provide  training  and  technical 
assistance  to  small,  rural  communities 
in  meeting  their  commimity  facility 
needs. 

Fait  D— Criteria  for  Review  and 
Evaluation  of  All  Applications 

1.  Criteria  for  Review  and  Evaluation  of 
All  Applications  Submitted  Under  Sub- 
Priority  Areas  1.1,1.2,  and  1.4 

a.  Criterion  I:  Analysis  of  Need 
(Maximum:  5  points) 

The  application  dociunents  that  the 
project  addresses  a  vital  need  in  a 
distressed  community.  (0-3  points) 

Most  recent  available  statistics  and 
other  information  are  provided  in 
support  of  its  contention.  (0-2  points) 

b.  Criterion  II:  Organizational 
Experience  in  Pn^am  Area  and  Staff 
Responsibilities  (Maximum:  25  points) 

(1)  Organizational  experience  in 
program  area  (sub-rating:  0-15  points) 
Documentation  provided  indicates 
that  projects  previously  imdertaken 
have  been  relevant  and  effective  and 
have  provided  permanent  benefits  to  the 
low-income  population.  (0-5  points) 

The  applicant  has  demonstrated  the 
ability  to  implement  major  activities  in 
such  areas  as  business  development. 


comm^i  cial 
develojroien 
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conun^^ial  development,  physical 
develo^ent,  or  financial  services;  the 
ability  tlo  mobilize  dollars  from  sources 
such  as  the  private  sector  (corporations, 
banks,  ji^c),  foundations,  the  public 
sector  |hicluding  state  and  local 
govemptents)  or  individuals;  that  it  has 
a  soimd  organizational  structiu«  and 
proveq  prganizational  capability;  and  an 
ability 'tb  develop  and  maintain  a  stable 
prograin  in  terms  of  business,  physical, 
or  comjmunity  development  activities^ 
that  wjl^  provide  needed  permanent 
jobs,  sdtvices,  business  development 
opportunities,  and  other  benefits  to 
community  residents.  (0-10  points) 
(2)  Staff  skills,  resources  and 

responsibilities  (sub-rating  0-10 

poiii^) 

The  ^plication  describes  in  brief 
resume  form  the  experience  and  skills  of 
the  project  director  who  is  not  only  well 
qualifi^,  but  whose  professional 
capabilities  are  relevant  to  the 
succes^pil  implementation  of  the 
projec^.jlf  the  key  staff  person  has  not 
yet  be0]k  identified,  the  application 
contains  a  comprehensive  position 
description  that  indicates  that  the 
responsibilities  to  be  assigned  to  the 
project  director  are  relevant  to  the 
successful  implementation  of  the 
project..  (0-5  points) 

llie  jepplicant  has  adequate  facilities 
and  refpiuces  (i.e.  space  and 
equipi^nt)  to  successfully  ^i^rry  out  the 
work  plan.  (0-2  points) 

The  assigned  responsibilities  of  the 
staff  am  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 
time  of  senior  staff  will  be  budgeted  to 
assure  itjimely  implementation  and  cost 
effective  management  of  the  project.  (0- 
3  pointi) 

c.  Criterion  III:  Project  hnplementation 
(Maximum:  25  points) 

The  business  plan  or  work  plan, 
where  applicable,  is  both  soimd  and 
feasiblei  Briefly  the  plan  should 
describe  the  key  work  tasks  and  show 
how  the  project  objectives  will  be 
accomi^ished  including  the 
development  of  business  and  creation  of 
jobs  fot  low-income  persons  during  the 
allowable  OCS  project  period.  The 
projects  responsive  to  the  needs 
identiQ^  in  the  Analysis  of  Need.  (0- 
5  poin^) 

It  seti  forth  realistic  quarterly  time 
targets  by  which  the  various  work  tasks 
would'be  completed.  (0-5  points) 

Critical  issues  or  potential  problems 
that  might  impact  negatively  on  the 
project  are  defined  and  the  project 
objectives  can  be  reasonably  attained 
despiti !  such  potential  problems.  (0-5 
points 


The  application  contains  a  full  and 
accurate  description  of  the  proposed  use 
of  the  requested  financial  assistance. 

If  the  applicant  proposes  to  make  an 
equity  investment  or  a  loan  to  an 
individual,  organization,  or  business 
entity  (including  a  wholly-owned 
subsidiary),  the  application  includes  a 
signed  third  party  agreement;  a  signed 
statement  by  a  Certified  or  Licensed 
Public  Accountant,  as  to  the  sufficiency 
of  the  third  party's  financial 
management  system;  and  financial 
statements  for  the  third  party's  prior 
three  years  of  operation,  (ff  newly 
formed  and  unable  to  provide  the 
information  regarding  the  prior  three 
years  of  operation,  a  statement  to  that 
effect  should  be  included.)  If  the 
applicant  states  that  an  agreement  is  not 
currently  in  place,  the  application  must 
contain  in  the  narrative  as  much 
information  required  for  third  party 
agreements  as  is  available.  (See  Part  B, 
item  9.) 

Also,  if  the  project  proposes  the 
development  of  a  new  or  expanding 
business,  service,  physical  or 
commercial  activity,  the  application 
must  address  applicable  elements  of  a 
business  plan.  Guidelines  for  a  Business 
Plan  are  included  in  Attachment  K. 

Sp>ecial  attention  should  be  given  to 
assure  that  the  financial  plan  element, 
which  indicates  the  project's  potential 
and  timetable  for  financial  self- 
sufficiency,  is  included.  It  must  include 
for  the  applicant  and  the  third  party,  if 
appropriate,  the  following  exhibits  for 
the  first  three  years  (on  a  quarterly 
basis)  of  the  business'  operations:  Profit 
and  Loss  Forecasts,  Cash  Flow 
Projections,  and  Proforma  Balance 
Sheets.  Based  on  these  documents,  the 
application  must  also  contain  an 
analysis  of  the  financial  feasibility  of  the 
project.  Also,  a  Sovuce  and  Use  of  Fimds 
statement  for  all  project  funding  must  be 
included.  (0-10  points) 

d.  Criterion  IV:  Significant  and 
Beneficial  Impact  (Maximum:  20  points) 

(1)  Significant  and  beneficial  impact 
(sub-rating:  0-5  points) 

The  proposed  project  will  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  and 
TANF  assistance  in  the  commimity.  (0- 
3  points) 

The  OCS  grant  funds,  in  combination 
with  private  and/or  other  public 
resources,  are  targeted  into  low-income 
communities,  distressed  commimities, 
and/or  designated  Empowerment  Zones 
and  Enterprise  Communities.  (0-2 
points) 

(2)  Community  empowerment 
consideration  and  partnership  with 


child  support  enforcement  agency 

(sub-rating:  0-5  points) 

Special  consideration  will  be  given  to 
applicants  who  are  located  in  areas  that 
are  characterized  by  poverty  and  other 
indicators  of  socio-economic  distress 
such  as  a  poverty  or  TANF  assistance 
rate  of  at  least  20%,  designation  as  an 
Empowerment  Zone  or  Enterprise 
Community  (EZ/EC),  high  levels  of 
unemployment,  high  levels  of 
incidences  of  violence,  gang  activity, 
crime,  drug  use,  and  low-income  non- 
custodial parents  of  children  receiving 
TANF.  (0-3  points) 

Applicants  should  dociunent  that 
they  were  involved  in  the  preparation 
and  implementation  of  a  comprehensive 
community-based  strategic  plan  to 
achieve  both  economic  and  hiunan 
development  in  an  integrated  manner; 
and  how  the  proposed  project  will 
support  the  goals  of  that  plan.  Also, 
applicants  should  dociunent  that  they 
have  entered  into  partnership 
agreements  with  local  Child  Support 
Enforcement  agencies  to  increase 
capability  of  low-income  parents  and 
families  to  fulfill  their  parental 
responsibilities.  (0-2  points) 

Note:  Applicants  who  have  projects  located 
in  EZ/EC  target  areas  or  those  who  have 
included  signed  current  agreements  with 
child  support  enforcement  agencies  will 
automatically  receive  the  maximum  2  points. 

(3)  Cost-per-job  (sub-rating:  0-5  points) 
Diuing  the  project  period,  the 

proposed  project  will  create  new, 
permanent  jobs  or  maintain  permanent 
jobs  for  low-income  residents  at  a  cost- 
per-job  below  $15,000  in  OCS  funds 
unless  there  are  extenuating 
circumstances,  e.g.,  Alaska  where  the 
cost  of  living  is  much  higher. 

Note:  The  maximum  number  of  points  will 
be  given  to  those  applicants  proposing 
estimated  cost-per-job  for  low-income 
residents  of  $10,000  or  less  of  OCS  Fsquested 
funds.  Higher  cost-per-job  estimates  will 
receive  correspondingly  fewer  points  unless 
adequately  justified  by  extenuating 
circumstances. 

(4)  Career  development  opportunities 
(sub-rating:  0-5  points) 

The  application  docimients  that  the 
jobs  to  be  created  for  low-income  people 
have  career  development  opportimities 
which  will  promote  self-sufficiency. 

e.  Criterion  V:  Public-Private 
Partnerships  (Maximiun:  20  Points) 

(1)  Mobilization  of  resources:  (sub- 
rating:  15  points) 

The  appUcation  documents  that  the 
applicant  will  mobilize  from  public 
and/or  private  sources  cash  and/ or  in- 
kind  contributions  valued  at  an  amount 
equal  to  the  OCS  funds  requested. 
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Applicants  dociunenting  that  the  value 
of  such  contributions  will  be  at  least 
equal  to  the  OCS  funds  requested  will 
receive  the  maximum  number  of  points 
for  this  sub-criterion.  Lesser 
contributions  will  be  given 
consideration  based  upon  the  value 
documented. 

Note  1:  Cash  resources  such  as  cash  or 
loans  contributed  from  all  project  sources 
(except  for  those  contributed  directly  by  the 
applicant)  must  be  documented  by  letters  of 
commitment  from  third  parties  making  the 
contribution.  Third  party  in-kind 
contributions  such  as  equipment  or  real 
property  contributed  by  the  applicant  or 
third  parties  must  be  documented  by  an 
inventory  for  equipment  and  a  copy  of  deed 
or  other  legal  document  for  real  property.  In 
addition,  hiture  or  projected  program  income 
such  as  gross  or  net  profits  from  the  project 
or  business  operations  will  not  be  recognized 
as  mobilized  or  contributed  resources. 

Note  2:  Applicants  under  Sub-Priority  Area 
1.2  who  have  a  signed,  written  agreement  for 
a  significant  partnership  role  with 
Historically  Black  Colleges  and  Universities 
are  deemed  to  have  fully  met  this  criterion 
and  will  receive  the  maximum  number  of 
points  if  they  include  the  agreement  with  the 
HBCU. 

(2)  Integration/coordination  of  services: 
(sub-mting:  5  points) 
The  applicant  demonstrates  a 
commitment  to  or  agreements  with  local 
agencies  responsible  for  administering 
child  support  enforcement, 
employment,  education,  and  training 
programs  to  ensure  that  welfare 
recipients,  at-risk  youth,  displaced 
workms,  public  housing  tenants, 
homeless  and  low-income  individuals, 
and  low-income  non-custodial  parents 
will  be  trained  and  placed  in  the  newly 
created  jobs.  The  applicant  provides 
written  agreements  from  the  local  TANF 
or  other  employment,  education  and 
training  oCGce,  and  child  support 
enforcement  agency  indicating  what 
actions  will  be  taken  to  integrate/ 
coordinate  services  that  relate  directly 
to  the  project  for  which  funds  are  being 
requested.  (0-2  points) 

Specifically,  the  agreements  should 
include:  (1)  the  goals  and  objectives  that 
the  applicant  and  the  TANF  or  other 
employment,  education  and  training 
office  and/or  child  support  enforcement 
agency  expect  to  achieve  through  their 
collaboration;  (2)  the  specific  activities/ 
actions  that  will  be  taken  to  integrate/ 
coordinate  services  on  an  on-going 
basis;  (3)  the  target  population  that  this 
collaboration  will  serve;  (4)  the 
mechanism(s)  to  be  used  in  integrating/ 
coordinating  activities:  (5)  how  those 
activities  will  be  significant  in  relation 
to  thp  goals  and  objectives  to  be 
achieved  through  the  collaboration;  and 
(6)  how  those  activities  will  be 


significant  in  relation  to  their  impact  on 
the  success  of  the  OCS-funded  project. 
(0-2  points) 

The  applicant  should  also  provide 
documentation  that  illustrates  the 
organizational  experience  related  to  the 
employment  education  and  training 
program.  (Refer  to  Criterion  n  for 
guidelines.)  (0-1  point) 

f.  Criterion  VI:  Budget  Appropriateness 
and  Reasonableness  (Maximiun:  5 
points) 

Funds  requested  are  commensiuate 
with  the  level  of  effort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  project.  (0-2  points) 

The  application  includes  a  detailed 
budget  breakdown  for  each  of  the 
budget  categories  in  the  SF-424A.  The 
applicant  presents  a  reasonable 
administrative  cost.  (0-2  points) 

The  estimated  cost  to  the  government 
of  the  project  also  is  reasonable  in 
relation  to  the  anticipated  results.  (0-1 
point) 

2.  Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  Sub- 
Priority  Area  1.3 

a.  Criterion  I:  Analysis  of  Need 
(Maximiun:  15  points) 

The  application  documents  that  there 
are  clearly  identified  needs  in  a  low- 
income  community  not  being  effectively 
addressed.  (0-10  points) 

Most  recent  available  statistics  and 
other  information  are  provided  in 
support  of  its  contention.  (0-5  points) 

b.  Criterion  II:  Organizational  Capabifity 
and  Capacity  (Mtodmum:  20  points) 

(1)  Organizational  experience  in 
program  area  (sub-rating:  5  points) 
Each  applicant  must  briefly  show  why 

its  organization  can  successfully 
implement  the  project  for  which  it  is 
requesting  fimds.  (0-5  points) 

(2)  Management  capacity  (sub-rating:  5 
points) 

Applicants  must  fully  detail  their 
ability  to  implement  sound  and  effective 
management  practices  and  if  they  have 
been  recipients  of  other  Federal  or  other 
governmental  grants,  they  must  also 
detail  that  they  have  consistently 
complied  with  financial  and  program 
progress  reporting  and  audit 
requirements.  (0-3  points) 

Applicants  should  submit  any 
available  documentation  on  their 
management  practices  and  progress 
reporting  procediues  along  with  a 
statement  by  a  Certified  or  Licensed 
Public  Accountant  as  to  the  sufficiency 
of  the  applicant's  financial  management 
system  to  protect  adequately  any 


Federal  funds  awarded  under  the 
application  submitted.  (0-2  points) 

Note:  The  documentation  of  the  applicant's 
management  practices,  etc.,  and  statement 
from  the  accountant  on  the  financial 
management  system  must  address  the 
applicant  organization's  own  internal  system 
racier  than  an  external  system  of  an  affiliate, 
partner,  management  support  organization, 
etc. 

(3)  Staffing  (sub-rating:  5  points) 
The  application  must  fully  describe 

{e.g.,  resiunes)  the  experience  and  skills 
of  key  staff  showing  that  they  are  not 
only  well  qualified  but  that  theii 
professional  capabilities  are  relevant  to 
the  successful  implementation  of  the 
project. 

(4)  Staffing  responsibilities  (sub-rating: 
5  points) 

The  application  must  describe  how 
the  assigned  responsibilities  of  the  staff 
are  appropriate  to  the  tasks  identified 
for  the  project. 

c.  Criterion  III:  Project  Design, 
Implementation  and  Evaluation 
(Maximiun:  30  Points) 

(1)  Project  implementation  component 
(sub-rating:  25  points) 

The  work  plan  must  address  a  clearly 
identified  need  in  the  low-income 
community  as  described  in  Criterion  I. 
The  plan  must  include  a  methodology  to 
evaluate  the  feasibility  of  potential 
projects  that  conform  to  the  type  of 
projects  and  activities  allowable  under 
Sub-Priority  Areas  1.1, 1.2,  and  1.4.  (0- 
10  points) 

It  must  set  forth  reahstic  quarterly 
time  schedules  of  work  tasks  by  which 
the  objectives  (including  the 
development  of  a  business  plan  and 
mobilization  of  resoiuces)  will  be 
accomplished.  Because  quarterly  time 
schedules  are  used  by  OCS  as  a  key 
instnunent  to  monitor  progress,  failiue 
to  include  these  time  targets  will 
seriously  reduce  an  appUcant's  point 
score  in  this  criterion.  (0-10  points) 
,    It  must  define  critical  issues  or 
potential  problems  that  might  impact 
negatively  on  the  project  and  it  must 
indicate  how  the  project  objectives  will 
be  attained  notwithstanding  any  such 
potential  problems.  (0-5  points) 

(2)  Evaluation  component  (sub-rating:  5 
points) 

All  proposals  should  include  a  self- 
evaluation  component.  The  evaluation 
data  collection  and  analysis  procedures 
should  be  specifically  oriented  to  assess 
the  degree  to  which  the  stated  goals  and 
objectives  are  achieved.  (0-3  points) 

Qualitative  and  quantitative  measures 
reflective  of  the  scheduling  and  task 
deUneation  in  (1)  above  should  be  used 
to  the  maximum  extent  possible.  This 
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component  should  indicate  the  ways  in 
which  t)ie  potential  grantee  would 
integrate  qualitative  and  quantitative 
measui^s  of  accomplishment  and 
specifii:  data  into  its  program  progress 
reports  tiiat  are  required  by  OCS  from 
all  orguiizations  receiving  pre- 
develonmental  grants.  (0-2  points) 


d.  Crit^i 
Bdnefici 


ion  IV:  Significant  and 
lal  Impact  (Maximiun:  25  Points) 


Fimding  under  this  sub-priority  area  ~ 
is  targeted  to  result  in  a  business  plan 
for  a  proposed  project.  The  proposed 
project  luroimd  which  the  business  plan 
is  to  be  developed  with  the  use  of  OCS 
grant  fluids  must  be  targeted  into  low- 
incom«  communities,  and/or  designated 
Empowerment  Zones  or  Enterprise 
Communities  with  the  goals  of 
increasing  the  economic  conditions  and 
social  self-sufficiency  of  residents.  Also, 
the  project  proposes  to  produce 
permanent  and  measiuable  results  that 
will  reduce  the  incidence  of  poverty  and 
numbeir|  of  TANF  recipients  in  the  low- 
incom^jarea  targeted.  (0-20  points) 

Note:|This  sub-priority  area  permits 
applicants  to  conduct  several  feasibility 
studies  related  to  various  potential  projects. 
HowevM,  on  completion  of  the  studies,  one 
proposed  project  must  be  selected  and  a 
business  plan  prepared  for  the  selected 
project. 

The  abtivity  targets  mobilization  of 
non-di$cretionary  program  dollars  from 
private  sector  individuals,  public 
resources,  corporations,  and 
fotmdalions  including  the  utilization  of 
Historibally  Black  Colleges  and 
Univeilsities,  if  the  proposed  project  is 
implei^  anted.  (0-5  points) 

e.  Criterion  V:  Budget  Appropriateness 
and  Raasonableness  (Maximum:  10 
pointsj  I 

Fun(|s  requested  are  conunensiuate 
!  level  of  effort  necessary  to 
ish  the  goals  and  objectives  of 

The  estimated  cost  to  the 
lent  of  the  project  also  is 
reason^le  in  relation  to  the  anticipated 
resultsj  1(0-5  points) 

The  m)plication  includes  a  narrative 
detailed  budget  breakdown  for  each  of 
the  bu^et  categories  in  the  SF  424-A. 
The  apifilicant  presents  a  reasonable 
administrative  cost.  (0-5  points) 

3.  Critma  for  Review  and  Evaluation  of 
Applications  Submitted  Under  Sub- 
PriorityyArea  1.5 

a.  Criteiion  I:  Organizational  Experience 
in  Program  Area  and  Staff 
Responsibilities  (Maximum:  20  points) 

(1)  Organizational  experience  in 
progmm  area  (sub-rating:  0-10  points) 


Applicant  has  documented  the 
capability  to  provide  leadership  in 
solving  long-term  and  immediate 
problems  locally  and/or  nationally  in 
such  areas  as  business  development, 
commercial  development, 
organizational  and  staff  development, 
board  training,  and  micro- 
entrepreneurship  development.  (0-2 
points) 

Applicant  must  document  a  capability 
(including  access  to  a  network  of  skilled 
individuals  and/or  organizations)  in  two 
or  more  of  the  following  areas:  Business 
management,  including  strategic 
planning  and  fiscal  management; 
finance,  including  development  of 
financial  packages  and' provision  of 
financial/accotmting  services;  and 
regulatory  compliance,  including 
assistance  with  zoning  and  permit 
compliance.  (0-2  points) 

Further,  the  applicant  has  the 
demonstrated  ability  to  mobilize  dollars 
from  sources  such  as  the  private  sector 
(corporations,  banks,  foimdations,  etc.) 
and  the  public  sector,  including  state 
and  local  governments.  (0-2  points) 

Applicant  also  demonstrates  that  it 
has  a  sound  organizational  structure  and 
proven  organizational  capability  as  well 
as  an  ability  to  develop  and  maintain  a 
stable  program  in  terms  of  business, 
physical  or  commimity  development 
activities  that  have  provided  permanent 
jobs,  services,  business  development 
opportimities,  and  other  benefits  to 
poverty  community  residents.  (0-2 
points) 

Applicants  must  indicate  why  they 
feel  that  their  successful  experiences 
would  be  of  assistance  to  existing 
grantees  that  are  experiencing 
difficulties  in  implementing  their 
projects.  (0-2  points) 
(2)  Staff  skills,  resources  and 

responsibilities  (sub-rating  0-10 

points) 

The  application  describes  in  brief 
resume  form  the  experience  and  skills  of 
the  project  director  who  is  not  only  well 
qualified,  but  who  has  profession^ 
capabilities  relevant  to  the  successful 
implementation  of  the  project.  If  the  key 
staff  person  has  not  yet  been  identified, 
the  application  contains  a 
comprehensive  position  description  that 
indicates  that  the  responsibilities  to  be 
assigned  to  the  project  director  are 
relevant  to  the  successful 
implementation  of  the  project.  (0-5 
points) 

The  applicant  has  adequate  facilities 
and  resources  (i.e.  space  and 
equipment)  to  successfully  carry  out  the 
work  plan.  (0-3  points) 

The  assigned  responsibilities  of  the 
staff  are  appropriate  to  the  tasks 


identified  for  the  project  and  sufficient 
time  of  senior  stafi  will  be  budgeted  to 
assure  timely  implementation  and  cost 
effective  management  of  the  project.  (0- 
2  points) 

b.  Criterion  11:  Work  Program 
(Maximum:  30  points) 

Based  upon  the  applicant's 
knowledge  and  experience  related  to 
OCS'  Discretionary  Grants  Program 
(particularly  community  economic 
development),  the  application  should 
demonstrate  in  some  specificity  a 
thorough  imderstanding  of  the  problems 
a  grantee  may  encounter  in 
implementing  a  successful  project.  (O- 
15  points) 

The  application  should  include  a 
strategy  for  assessing  the  specific  nature 
of  the  problems,  outlining  a  cotuse  of 
action  and  identifying  the  resources 
required  to  resolve  the  problems.  (0-15 
points) 

c.  Criterion  IH:  Significant  and 
Beneficial  Impact  (Maximum:  30  points) 

Project  funds  under  this  sub-priority 
area  must  be  used  for  the  purposes  of 
transferring  expertise  directly,  or  by  a 
contract  with  a  third  party,  to  other  OCS 
fimded  grantees.  Applicants  must 
document  how  the  success  or  failure  of 
collaboration  with  these  grantees  will  be 
documented.  (0-15  points) 

Applicants  must  demonstrate  an 
ability  to  disseminate  results  on  the 
kinds  of  programmatic  and 
administrative  expertise  transfer  efforts 
in  which  they  participated  and 
successful  strategies  that  they  may  have 
developed  to  share  expertise  with 
grantees  during  the  grant  period.  (0-10 
points) 

Applicants  must  also  state  whether 
the  results  of  the  project  will  be 
included  in  a  handbook,  a  progress 
paper,  an  evaluation  report,  a  general 
manual,  or  seminars/workshops,  and 
why  the  particular  methodology  chosen 
would  be  most  effective.  (0-5  points) 

d.  Criterion  IV:  Public-Private 
Partnerships  (Maximum:  15  points) 

The  applicant  demonstrates  that  it  has 
worked  with  local,  regional,  state  or 
national  offices  to  ensure  that  TANF 
recipients,  at-risk  youth,  displaced 
workers,  public  housing  tenants,  low- 
income  noncustodial  parents,  homeless 
and  otherwise  low-income  individuals 
have  been  trained  and  placed  in  newly 
created  jobs.  (0-10  points) 

Applicant  should  demonstrate  how  it 
will  design  a  comprehensive  strategy 
which  makes  use  of  other  available 
resources  to  resolve  typical  and 
recurrent  grantee  problems.  (0-5  points) 
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e.  Criterion  V:  Budget  Appropriateness 
and  Reasonableness  (Mtudmum:  5 
points) 

Applicant  documents  that  the  funds 
requested  are  commensurate  with  the 
level  of  effort  necessary  to  accomplish 
the  goals  and  objectives  of  the  project. 
The  application  includes  a  detailed 
budget  breakdown  for  each  of  the 
appropriate  budget  cat^ories  in  the  SF- 
424A.  (0-3  points) 

The  estimated  cost  to  the  government 
of  the  project  also  is  reasonable  iu 
relation  to  the  anticipated  results.  (0-2 
points) 

4.  Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  Sub- 
Priority  Area  1.6 

a.  Criterion  I:  Need  for  Assistance 
(Maximum:  10  points) 

The  application  documents  that  the 
project  addresses  a  vital,  nationwide 
need  related  to  the  purposes  of  Priority 
Area  1.0  and  provides  data  and 
information  in  support  of  its  contention. 

b.  Criterion  II:  Organizational 
Experience  in  Pr^ram  Area  and  Staff 
Responsibilities  (Maximum:  20  points) 

(1)  Organizational  experience 
Applicant  has  dociunented  the 

capability  to  provide  leadership  in 
solving  long-term  and  immediate 
problems  locally  and/or  nationally  in 
such  areas  as  business  development, 
commercial  development, 
organizational  and  staff  development, 
board  training,  and  micro- 
entrepreneurship  development. 
Applicant  must  docmnent  a  capability 
(including  access  to  a  network  of  skilled 
individuals  and/or  organizations)  in  two 
or  more  of  the  following  areas:  Business 
management,  including  strategic 
planning  and  fiscal  management; 
finance,  including  development  of 
financial  packages  and  provision  of 
financial/accounting  services;  and 
regulatory  compUance,  including 
assistance  with  zoning  and  permit 
compliance.  (0-10  points) 

(2)  Staff  skUls 

The  applicant's  proposed  project 
director  and  primary  staff  are  well 
qualified  and  their  professional 
experiences  are  relevant  to  the 
successful  implementation  of  the 
proposed  project.  (0-10  points) 

c.  Criterion  III:  Work  Plan  (Maximum: 
35  points) 

Based  upon  the  applicant's 
knowledge  and  experience  related  to 
OCS'  Discretionary  Grants  Program 
(particularly  community  economic 
development),  the  applicant  must 
develop  and  submit  a  detailed  and 


specific  work  plan  that  is  both  sound 
and  feasible.  Specifically,  the  work  plan 
should: 

(1)  Demonstrate  that  all  activities  are 
comprehensive  and  nationwide  in 
scope,  adequately  described,  and 
appropriately  related  to  the  goals  of  the 
program.  (0-10  points) 

(2)  Demonstrate  in  some  specificity  a 
thorough  undmstanding  of  the  kinds  of 
training  and  technical  assistance  that 
can  be  provided  to  the  network  of 
community  development  corporations. 
(0-10  points) 

(3)  Delineate  the  tasks  and  sub-tasks 
involved  in  the  areas  necessary  to  carry 
out  the  responsibilities,  i.e.  training, 
technical  assistance,  research,  outreach, 
seminars,  etc.  (0-5  points) 

(4)  State  the  intermediate  and  end 
products  to  be  developed  by  task  and 
sub-task.  (0-5  points) 

(5)  Provide  realistic  time  fi^mes  and 
a  chronology  of  key  activities  for  the 
goals  and  objectives.  (0-5  points) 

d.  Criterion  IV:  Significant  and 
Beneficial  Impact  (Maximiun:  25  points) 

Project  funds  under  this  sub-priority 
area  must  be  used  for  the  purpose  of 
providing  training  and  tedmical 
assistance  on  a  national  basis  to  the 
network  of  community  development 
corporations. 

The  applicant  should  describe  how: 

(1)  The  project  will  assure  long-term 
program  and  management 
improvements  for  community 
development  corporations.  (0-10  points) 

(2)  The  project  will  impact  on  a 
significant  niunber  of  community 
development  corporations.  (0-10  points) 

(3)  The  project  wiU  leverage  or 
mobilize  significant  other  non-federal 
resources  for  the  direct  benefit  of  the 
project.  (0-5  points) 

e.  Criterion  V:  Budget  Reasonableness 
(Maximum:  10  points) 

(1)  The  resources  requested  are 
reasonable  and  adequate  to 
accomplish  the  project.  (0-5  points) 

(2)  Total  costs  are  reasonable  and 
consistent  with  anticipated  results. 
(0-5  points) 

5.  Criteria  for  Review  and  Evaluation  of 
All  Applications  Under  Priority  Area  2.0 

a.  Criterion  I:  Analysis  of  Need 
(Maximiun:  5  points) 

The  application  documents  that  the 
project  addresses  a  vital  need  in  a 
distressed  community  and  provides 
statistics  and  other  data  and  information 
in  support  of  its  contention. 


b.  Criterion  11:  Organizatioifal 
Experience  in  Pn^ram  Area  and  Staff 
Responsibilities  (Maximum:  15  points) 

(1 )  Organizational  Experience  in 
Program  Area  (sub-rating:  0-5  points) 
Documentation  provided  indicates 

that  projects  previously  imdertaken 
have  been  relevant  and  efiiective  and 
have  provided  permanent  benefits  to  the 
low-income  population. 

Organizations  that  propose  providing 
training  and  technical  assistance  have 
detailed  competence  in  the  specific 
program  priority  area  and  as  a  deliverer 
with  expertise  in  the  fields  of  training 
and  technical  assistance,  ff  applicable, 
information  provided  by  these 
applicants  also  addresses  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 

(2)  Staff  Skills,  Resources  and 
Responsibilities  (sub-rating  0-10 
points) 

The  application  describes  in  brief 
resiune  form  the  experience  and  skills  of 
the  project  director  who  is  not  only  weU 
qualified,  but  whose  professional 
capabiUties  are  relevant  to  the 
successful  implementation  of  the 
project.  If  the  key  staff  person  has  not 
yet  been  identified,  the  application 
contains  a  comprehensive  position 
description  that  indicates  that  the 
responsibilities  to  be  assigned  to  the 
project  director  are  relevant  to  the 
successful  implemeritation  of  the 
project.  The  applicant  has  adequate 
facilities  and  resources  (i.e.  space  and 
equipment)  to  successfully  carry  out  the 
work  plan.  The  assigned  responsibilities 
of  the  staff  are  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 
time  of  senior  staff  will  be  budgeted  to 
assure  timely  implementation  and  cost 
effective  management  of  the  project. 

c.  Criterion  III:  Project  Implementation 
(Maximiun:  25  points) 

The  work  plan  is  both  sound  and 
feasible.  The  project  is  responsive  to  the 
needs  identified  in  the  Analysis  of 
Need.  It  sets  forth  realistic  quarterly 
time  targets  by  which  the  various  tasks 
will  be  completed.  Critical  issues  or 
potential  problems  that  might  impact 
negatively  on  the  project  are  defined 
and  the  project  objectives  can  be 
reasonably  attained  despite  such 
potential  problems. 

d.  Criterion  IV:  Significant  and 
Beneficial  Impact  (Maximum:  30  points) 

The  application  contains  a  full  and 
accurate  description  of  the  proposed  use 
of  the  requested  financial  assistance. 
The  proposed  project  will  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  in 
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the  are) 5  targeteji  and  significantly 
enhanc  1 1  the  self-sufficiency  of  program 
particifiEints.  Results  are  quantifiable  in 
terms  ol  program  area  expectations,  e.g., 
number'  of  imits  of  housing 
rehabiltated,  agricultural  and  non- 
agriculjtviral  job  placements,  etc.  The 
OCS  gijant  funds,  in  combination  with 
privatei  &nd/or  other  public  resources, 
are  targeted  into  low-income  and/or 
distres^0d  communities  and/or 
designued  Empowerment  Zones  and 
Enterptise  Communities. 

e.  Critdiiion  V:  Public-Private 
Partnerships  (Maximum:  20  points) 

The  m>pUcation  documents  that  the 
appUcant  will  mobilize  from  public 
and/oriftrivate  sources  cash  and/or  in- 
kind  contributions  valued  at  an  amount 
equal  tb  the  OCS  funds  requested. 
AppUcaoits  documenting  that  the  value 
of  such  jcontributions  will  be  at  least 
equal  ^  the  OCS  funds  requested  will 
receiv^  the  maximum  number  of  points 
for  this  Criterion.  Lesser  contributions 
will  be  given  consideration  based  upon 
the  val|i^  dociunented. 

f.  Criteir^on  VI:  Budget  Appropriateness 
and  ReJEisonableness  (Maximum:  5 
pointsj  I 

Fun4^  requested  are  commensurate 
with  th*  level  of  eJR^ort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  prqjbct.  The  application  includes  a 
nairatiVIe  detailed  budget  break-down 
for  eac)^  of  the  budget  categories  in  the 
SF-42^A.  The  applicant  presents  a 
reasonaple  administrative  cost.  The 
estimated  cost  to  the  government  of  the 
project  klso  is  reasonable  in  relation  to 
the  antjicipated  residts. 

Part  E-M-Applicatioii  Procedures 

,  1 .  Avauability  of  Forms 

For  puiposes  of  this  announcement, 
all  appjUcants  will  use  the  following 
forms:  |3F  424;  SF  424A;  SF  424B. 

Applications  proposing  construction 
projects  will  present  all  required 
financi^  data  using  SF—424A. 
Instructions  for  completing  the  SF— 424, 
SF-424A,  and  SF-424B  are  found  in 
Attachments  B,  C,  and  D.  These  forms 
may  b^  photocopied  for  this  application. 

Part  P  contains  instructions  for  the 
project  Abstract  and  project  narrative. 
They  vnll  be  submitted  on  plain  bond 
paper  uong  with  the  SF— 424  and  related 
forms.  I 

Atta^Jmient  M,  Applicant's  Checldist, 
provide  a  checklist  to  aid  applicants  in 
preparing  a  complete  application 
packa^  for  OCS. 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certifying  that  it  will 


comply  with  the  Federal  requirements 
concerning  the  following  regulations: 
Drug-Free  Workplace,  Attachment  E; 
Debarment,  Attachment  F;  and . 
Environmental  Tobacco  Smoke, 
Attachment  J. 

2.  Intergovernmental  Review 

This  program  is  covered  imder 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  Part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  Order,  states  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

As  of  March  5, 1999  the  following 
jurisdictions  have  elected  NOT  to 
participate  in  the  Executive  Order 
process.  Applicants  from  these 
jurisdictions  or  for  projects 
administered  by  Federally-recognized 
Indian  Tribes  need  take  no  action  in 
regard  to  E.O.  12372: 

Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  Jersey,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania,  South 
Dakota,  Tennessee,  Vermont,  Virginia, 
Washington,  American  Samoa  and 
Palau. 

Applicants  should  contact  their 
SPOCs  as  soon  as  possible  to  alert  them 
of  the  prospective  appUcations  and    - 
receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  conunents  as 
part  of  the  award  process.  It  is 
imperative  that  the  appUcant  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a,  and  submit  a  copy  of  the  letter 
along  with  its  application  to  OCS. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  &t>m  the  appUcation  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

The  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  state  process 
recommendations  which  they  intend  to 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 


Children  and  FamiUes,  Office  of  Grants 
Management/OCSE,  4th  Floor  West, 
Aerospace  Center,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  state  and  territory  is  included 
as  Attachment  G  of  this  announcement 

3.  AppUcation  Consideration 

Applications  that  meet  the  screening 
requirements  in  sections  4.a  and  b. 
below  may  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  program  priority  area 
gmdelines  and  evaluation  criteria 
pubUshed  in  this  announcement. 

AppUcations  submitted  under  all 
priority  areas  (with  the  exception  of 
Sub-Priority  Area  1.6)  will  be  reviewed 
by  persons  outside  of  the  Office  of 
Community  Services.  The  results  of 
these  reviews  will  assist  the  Director 
and  OCS  program  staff  in  considering 
competing  appbcations.  Reviewers' 
scores  will  weigh  heavily  in  funding 
decisions  but  will  not  be  the  only 
factors  considered.  Applications 
generally  will  be  considered  in  order  of 
the  average  scores  assigned  by 
reviewers.  However,  highly  ranked 
appUcations  are  not  guaranteed  funding 
since  the  Director  may  also  consider 
other  factors  deemed  relevant  including, 
but  not  limited  to,  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
funds  granted  in  the  last  five  (5)  years;    = 
comments  of  reviewers  and  government 
officials;  staff  evaluation  and  input; 
geographic  distribution;  previous 
program  performance  of  applicants; 
compUance  with  grant  terms  imder 
previous  DHHS  grants;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  previous  OCS  or  other 
Federal  agency  grants.  AppUcants  with 
three  or  more  active  OCS  grants  at  the 
time  of  review  may  be  denied  funding. 
In  addition,  for  appUcations  received 
under  1.0,  OCS  will  consider  the 
geographic  distribution  of  funds  among 
states  and  the  relative  proportion  of 
funding  among  rural  and  urban  areas  in 
accordance  with  Section  681(b)(1)(D)  of 
the  Act. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

4.  Criteria  for  Screening  Applicants 
a.  Initial  screening 

All  appUcations  that  meet  the 
published  deadUne  for  submission  will 
be  screened  to  determine  completeness 
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and  conformity  to  the  requirements  of 
this  announcement.  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  appUcants  with  a 
notation  that  they  were  unacceptable. 

(1)  The  application  must  contain  an 
Application  for  Federal  Assistance  (SF- 
424),  9  budget  (SF-424A),  and  signed 
Assurances  (SF  424B)  completed 
according  to  instructions  published  in 
Parts  F  and  G  and  Attachments  B,  C, 
and  D  of  this  Program  Announcement. 

(2)  A  project  attract  must  also 
accompany  the  standard  forms. 

(3)  The  SF-424  and  the  SF-424B  must 
be  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obligate  the 
organization  legally. 

(4)  The  application  must  be  submitted 
for  consideration  under  one  priority 
area  only. 

b.  Pre-review 

Applications  that  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  and/or  OCS  staff  prior  to  the 
programmatic  review  to  verify  that  the 
applications  comply  with  this  Program 
Annoimcement  in  the  following  areas: 

(1)  Eligibility:  Applicant  meets  the 
eligibility  requirements  for  the  priority 
area  uncter  which  fimds  are  being 
requested.  Proof  of  non-profit  status,  i.e. 
the  IRS  determination  letter  of  tax 
exemption,  must  be  included  in  the 
appendices  of  the  project  narrative 
where  appUcable.  Applicants  that  do 
not  submit  proof  of  non-profit  status 
will  be  disqualified.  Applicants  must 
also  be  aware  that  the  applicant's  legal 
name  as  required  in  SF-^24  (Item  5) 
must  match  that  listed  as  corresponding 
to  the  Employer  Identification  Number 
(Item  6). 

(2)  Namber  of  Projects:  An 
application  may  contain  only  one 
project  under  Sub-Priority  Areas  1.1, 1.2 
and  1.4.  However,  an  appUcation  may 
contain  more  than  one  project  imder 
Sub-Priority  Areas  1.3, 1.5,  and  1.6 
where  applicants  are  researching 
various  opportunities,  sharing 
administrative  and  management 
raqpertise  with  ciurent  OCS  grantees, 
providing  assistance  to  ciurent  OCS 
grantees,  providing  training  and/or 
technical  assistance  current  OCS 
grantees,  including  the  organization  of 
seminars  and  other  activities  to  assist 
community  development  corporations 
and  this  project  must  be  identified  as 
responding  to  one  of  the  program 
priority  areas  stated  in  this 
Announcement. 

(3)  Grant  amount:  The  amount  of 
funds  requested  does  not  exceed  the 


limits  indicated  in  Part  B,  2,  b  or  the 
appropriate  priority  area. 

(4)  Written  Agreement  When 
Applicant  Proposes  to  Make  Equity 
Investment  or  Loan:  (Sub-Priority  Areas 
1.1, 1.2  and  1.4);  The  application 
contains  a  written  third  party 
agreement,  or  a  discussion  of  a  proposed 
agreement,  signed  by  the  applicant  and 
the  third  party  that  includes  all  of  the 
elements  required  in  Part  B,  item  9. 

An  application  will  be  disqualified  if 
it  does  not  conform  to  one  or  more  of 
the  above  requirements. 

c.  Panel  Reviews 

Applications  that  pass  the  pre-rating 
review  will  be  assessed  and  scored  by 
panels  of  reviewers.  Each  reviewer  will 
give  a  numerical  score  for  each 
application  reviewed.  These  numerical 
scores  will  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and 
weaknesses  imder  each  applicable 
criterion  published  in  the 
announcement. 

The  panelists  will  use  the  following 
criteria  coupled  with  the  specific 
requirements  contained  under  each 
program  priority  area  as  described  in 
Parte. 

Part  F — Contents  of  Application  and 
Receipt  Process 

1.  Contents  of  Application 

Each  submission  should  include  one 
signed  original  and  four  additional 
copies  of  the  application.  The 
application  package  including  the 
narrative  should  not  exceed  65  pages  for 
the  applications  submitted  under  Sub- 
Priority  Areas  1.1,  1.2  and  1.4  and  30 
pages  imder  the  other  sub-priority  areas. 
This  does  not  include  appendices  listed 
below.  Application  pages  should  be 
numbered  sequentially  throughout  the 
application  package,  beginning  with  an 
abstract  of  the  proposed  project  as  page 
number  one.  Each  application  must 
include  all  of  the  following,  in  the  order 
listed  below: 

a.  Table  of  Contents; 

b.  A  Project  Abstract — ^A  paragraph 
that  succinctly  describes  the  project  in 
500  characters  or  less. 

c.  Completed  Standard  Form  424 
(Attachment  B)  that  has  been  signed  by 
an  official  of  tlie  organization  applying 
for  the  grant  who  has  authority  to 
obhgate  the  organization  legally. 

d.  A  Standard  Form  424A— Budget 
Information — Non-construction 
Programs  (Attachment  C). 

e.  A  narrative  budget  justification  for 
each  object  class  category  required 
imder  Section  B,  SF-424A. 

f.  A  Project  Narrative.  The  project 
narrative  must  address  the  specific 


concerns  mentioned  under  the  relevant 
priority  area  description  in  Part  C.  The 
narrative  should  also  provide 
information  on  how  the  application 
meets  the  evaluation  criteria  in  Pari  D 
and  Guidelines  for  a  Busiuess  Plan 
(Attachment  K)  of  the  Program 
Annoimcement. 

g.  A  Standard  Form  424B 
Assurances — Non-Construction 
(Attachment  D) — All  applicants, 
whether  or  not  their  project  involves 
construction,  must  file  the  Standard 
Form  424B.  Applicants  must  sign  and 
return  this  form  with  their  applications. 

h.  Certification  Regarding  Lobbying — 
(Attachment  H) — ^Prior  to  receiving  an 
award  in  excess  of  $100,000,  applicants 
must  sign  and  return  an  executed  copy 
of  the  lobbying  certification. 

i.  Disclosure  of  Lobbying  Activities, 
SF-LLL  (Attachment  H)— Fill  out,  sign 
and  date  the  form. 

j.  DHHS  Regulations  Applying  to  All 
Applicants/Grantees  Under  the  Fiscal 
Year  2000  Discretionary  Grants  Program 
(Attachment  I) — By  signing  and 
submitting  the  application,  applicant  is 
certifying  that  it  will  comply  with  these 
regulations. 

K.  Certification  Regarding 
Environmental  Tobacco  Smoke 
(Attachment  J) — ^Applicants  must  make 
the  appropriate  certification  of  their 
compliance  with  the  Pro-Children  Act 
of  1994.  By  signing  and  submitting  the 
applications,  applicants  are  providing 
the  certification  regarding 
environmental  tobacco  smoke  and  need 
not  mail  back  the  certification  with  their 
applications. 

1.  Certification  Regarding  Drug-Free 
Workplace  Requirement:  By  signing  and 
submitting  the  application,  applicant  is 
certifying  that  it  will  comply  with  this 
regulation. 

m.  Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters:  By  signing  and  submitting  the 
application,  applicant  is  certifying  that 
it  will  comply  with  this  regulation. 

n.  Appendices  should  include:  Proof 
of  non-profit  status  (a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(C)(3)  of  Uie  IRS  Code  or  a 
copy  of  the  currenUy  valid  IRS  tax 
exemption  certificate);  a  copy  of  the 
Articles  of  Incorporation  hairing  the 
seal  of  the  State  in  which  the 
corporation  or  association  is  domiciled; 
a  listing  of  the  current  Board  of 
Directors'  names,  tides  and  addresses 
(Note:  If  the  applicant  is  proposing  an 
equity  transaction,  this  is  also  needed 
for  the  third  party  organization); 
resumes  of  the  project  director  and  other 
key  management  team  members;  written 


;e  and  need 
n  with  their 
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agreeiliBiits.  i.e.,  third  party  agreements, 
coordination  with  TANF,  etc.;  a  copy  of 
the  su  ttnission  to  the  State  Single  Point 
of  Cot  net,  if  applicable;  Single  Point  of 
Contai:i  comments,  whore  applicable; 
certification  regarding  anti-lcAibying 
activilji^:  and  a  disclosure  of  lobbying 
activif 

2.  Adakowledgment  of  Receipt 

All  fipplicants  will  receive  an 
acknowledgment  notice  writh  an 
a8sign|qd  identification  number. 
Applitimts  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
appliq^tion  that  can  be  attached  to  this 
^ledgment  notice.  The 
ication  number  and  the  program 
area  letter  code  must  be  referred 
.  subsequent  communications  . 
,     I  concerning  the  application.  If 
an  aclnowledgment  is  not  received 
withiil  [three  weeks  after  the  deadline 
date,  j^lease  notify  ACF  by  telephone  at 
(202)^01-5103. 

(Note:  |4o  fodlitate  receipt  of  this 
acknowledgment  from  ACF,  applicant  should 
include  a  cover  letter  with  the  application 
containing  an  E-mail  address  and  facsimile 
(FAX)  number  if  these  items  are  available  to 
applicuit.) 

Part  &i— lBstr«ctimi8  for  Cimi|rfetiiig 
AppUditiaa  Package 

It  isi  suggested  that  the  applicant 
reproduce  the  SF-424  and  SF-424A, 
and  t^(pe  its  cwganization's  legal  name 
on  th^  txipies.  If  an  item  on  the  SF-424 
cannokibe  answered  or  does  not  appear 
to  be  li^lated  or  relevant  to  the  assistance 
reque$^,  write  NA  for  Not  Applicable. 

Prep^  your  application  in 
accor^^ce  with  the  standard 
instructions  given  in  Attachments  B  and 
C  corresponding  to  the  forms,  as  well  as 
the  OCS  specific  instructions  set  forth 
below: 

1 .  SF-^4  Application  for  Federal 
Assjsmnce 

Item  ;1 .  For  the  purposes  of  this 
annouiicement,  aU  proposals  are 
consid^wi  Applications;  there  are  no 
Pre-Aj)f)lications.  For  the  purpose  of 
this  a^ouncem«it,  construction 
projects  involve  land  improvements  and 
development  ot  major  renovation  of 
(new  ot  existing)  facilities  and 
buildiUgs,  including  their 
improNijaaients,  fixtures  and  permanent 
attacht^ents.  All  others  are  considered 
non-c6hstruction.  Check  the  appropriate 
box  uiitler  Application.  Whether 
applications  involve  construction  or 
non-c(>DStruction  projects,  all  applicants 
are  required  to  complete  the  Budget 
Infom  ittion — ^Non-construction 
Progr^iu  sections  of  SF-424A. 


Items  5  and  6.  The  legal  name  of  the 
applicant  must  match  ^t  listed  as 
corresponding  to  the  Employer 
Identification  Niunber.  Where  the 
applicant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (EIN) 
and  the  Payment  Identifying  Numoer 
(PIN),  if  one  has  been  assigned,  in  the 
Block  entitled  Federal  Identifier  located 
at  the  top  right  hand  comer  of  the  form. 

Item  7.  If  the  applicant  is  a  non-profit 
corporation,  enter  N  in  the  box  and 
specify  non-profit  corporation  in  the 
space  marked  Other.  Any  non-profit 
organization  submitting  an  application 
must  submit  proof  of  its  non-profit 
status  in  its  applications  at  time  of 
submission. 

Item  9.  Enter  DHHS— ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  OCS 
programs  covered  under  this 
Annoimcement  is  93.570.  The  title  is 
CSBG  Discretionary  Awards. 

Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
one  of  the  following  program  priority 
areas  for  which  funds  are  being 
requested. 

UR— Sub-Priority  Area  1.1.  Urban  and 
Riual  Community  Economic 
Development  (Operational) 

HB — Sub-Priority  Area  1.2.  Urban  and 
Rural  Community  Economic 
Development  (HBCU  Set-Aside) 

PD  Sub-Priority  Area  1.3.  Urban  and 
Rural  Community  Economic 
Development  (Pie-Developmental  Set- 
Aside) 

DD — Sub-Priority  Area  1.4.  Urban  and 
Rural  Community  Economic 
Development  (Developmental  Set- 
Aside) 

AM — Sub-Priority  Area  1.5. 
Administrative  and  Management  (Set- 
Aside) 

UT — Sub-Priority  Area  1.6.  Training  and 
Technical  Assistance  (Set-Aside) 

RF — ^Priority  Area  2.0.  Rural  Community 
Facilities  Development  (Water  and 
Waste  Water  Treatment  Syst^ns 
Development) 

2.  SF-424A — Budget  Infonnation — Non- 
Construction  Programs 

See  Instructions  accompanying  this 
form  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
"Federal  Funds"  budget  entries  will 
relate  to  the  requested  OCS 
discretionary  funds  only,  and  Non- 
Federal  will  include  mobilized  funds 
from  all  other  sources — applicant,  state, 
local,  and  other.  Federal  funds  other 
than  requested  OCS  Discretionary 


funding  should  be  included  in  Non- 
Fedmal  mitries. 

The  budget  forms  in  SF-424A  are 
only  to  be  used  to  present  grant 
administrative  costs  and  major  budget 
categories.  Financial  data  that  is 
gMierated  as  part  of  a  project  Business 
Plan  or  other  internal  project  cost  data 
must  be  separate  and  should  appear  as 
part  of  the  project  Business  Plan  or 
other  project  implementation  data. 

Sections  A  and  D  of  SF-424A  must 
contain  entries  for  both  Federal  (OCS) 
and  non-Federal  (mobilized)  funds. 
Section  B  contains  entries  for  Fedwal 
(OCS)  funds  only.  Clearly  identified 
continuation  sheets  in  SF-424A  format 
should  be  used  as  necessary. 

Section  A — Budget  Summary 

Lines  1-4 

— Coliunn  (a):  Line  1  Enter  CSBG 

Discretionary; 
—Column  (b):  Line  1  Enter  93.570 
— Coliunns  (c)  and  (d):  Leave  Blank 
— Columns  (e)  thru  (gO:Enter  the 

appropriate  amoimts  needed  to 

support  the  project  for  the  budget 
.  period. 

Line  5  Enter  the  figiu«s  frtim  Line  1 
for  all  columns  completed  as  required, 
(c),  (d),  (3).  (f),  and  (g). 

Section  B — ^Budget  Categories 

Allowability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in  45 
CFR  Parts  74  and  92.  A  budget  narrative 
musti>e  submitted  that  includes  the 
appropriate  justifications  as  stated. 

This  section  should  contain  entries 
for  OCS  funds  only.  For  all  projects,  this 
first  budget  period  will  be  entered  in 
Coliunn(l). 

Budget  estimates  for  administrative 
costs  must  be  supported  by  adequate 
detail  for  the  grants  officer  to  perform  a 
cost  analysis  and  review.  Adequately 
detailed  calculations  for  each  budget 
object  class  are  those  which  reflect 
estimation  methods,  quantities,  unit 
costs,  salaries,  and  other  similar 
quantitative  detail  .sufficient  for  the 
(klculation  to  be  duplicated.  For  any 
additional  object  class  categories 
included  under  the  object  class  other, 
identify  the  additional  object  class(es) 
and  provide  supporting  calculations. 

Supporting  narratives  and 
justifications  are  required  for  each 
budget  category,  with  emphasis  on 
unique/special  initiatives;  large  dollar 
amoimts;  local,  regional,  or  othOT  travel; 
new  positions;  and  major  equipment 
purchases. 

A  detailed  itemized  budget  with  a 
separate  budget  justification  for  each 
major  item  should  be  included  as 
indicated  below: 
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Line  6a 

Personnel — ^Enter  the  total  costs  of 
salaries  and  w^iges. 

Justification — ^Identiiy  the  project « 
director  and  staff.  Specify  by  title  or 
name  the  pwcentage  of  time  allocated  to 
the  project,  the  in^vidual  annual 
salaries  and  the  cost  to  the  project  (both 
Federal  and  non-Federal)  of  the 
organization's  staff  who  will  be  working 
on  the  project. 

Line  6b 

Fringe  Benefits — Enter  the  total  costs 
of  fringe  benefits  unless  treated  as  part 
of  an  ^proved  indirect  cost  rate  which 
is  entered  on  Line  6j. 

fustification — Enter  the  total  costs  of 
fringe  benefits,  unless  treated  as  part  of 
an  approved  indirect  cost  rate.  Provide 
a  breakdown  of  amounts  and 
percentages  that  comprise  fringe  benefit 
costs. 

Line  6c 

Travel— Enter  total  cost  of  all  travel 
by  employees  of  the  project.  Do  not 
enter  costs  for  consultant's  travel. 

Justification — Include  the  name(8)  of 
travelOT(s).  total  number  of  trips, 
destinations,  length  of  stay,  n^eage 
rate,  transportation  costs  and 
subsistence  allowances.  Traveler  must 
be  a  person  listed  under  the  personnel 
line  or  employee  being  paid  under  non- 
federal share.  (Note:  Local 
transportation  and  Consultant  travel 
costs  are  entered  on  Line  6h.) 

Line6d 

E^pmenf— Enter  the  total  estimated 
costs  f^  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
Equipment  means  tangible 
nonexpendable  personal  property, 
including  exempt  property,  charged 
directly  to  the  awaird  having  a  useful  life 
of  more  than  one  year  and  an 
acquisition  cost  of  $5000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  estabUshed. 

Justification — Provide  breakdown  of 
cost  per  item.  Items  that  cost  less  than 
$5,000  should  be  included  under 
Supplies. 

Line6e 

Supplier— EsAet  the  total  estimated 
costs  of  all  tangible  personal  property 
(supplies)  oiber  than  that  included  on 
line6d. 

Justification — Provide  a  general 
description  as  to  what  is  being 
purchased  such  as  type  of  supplies, 
office,  classroom,  medical,  etc.  Also 
property  that  is  not  equipment  and  costs 
less  than  $5,000  per  item. 


Line6f 

Contractual— Enter  the  total  costs  of 
all  contracts,  including  (1)  procurement 
contracts  (except  those  which  belong  on 
other  lines  such  as  equipment,  supplies, 
etc.)  and  (2)  contracts  with  secondary 
recipient  organizations  including 
delegate  agencies  and  specific 
projects(s)  or  businesses  to  be  financed 
by  the  applicant. 

Justification — Contractual  cannot  be  a 
person — it  must  be  the  name  of  an 
organization,  firm,  etc.  Consultant  cost 
goes  in — other. 

Line6g 

Construction — Enter  the  estimated 
costs  of  renovation,  repair,  or  new 
construction.  Identify  the  type  of 
construction  activity  and  costs 
associated,  i.e.,  concrete,  HVAC, 
electrical,  etc.  Provide  narrative 
justification  and  breakdown  of  costs. 

Line6h 

Other— Enter  the  total  of  all  other 
costs.  Such  costs,  where  applicable,  may 
include,  but  are  not  limited  to 
insurance,  fees  and  travel  paid  directly 
to  individual  consultants,  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel),  space  and  equipment  rentals, 
printing  computer  use  training  costs 
including  tuition  and  stipends,  training 
service  costs  including  wage  pa)miients 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Justification — Provide  as  much  detail 
as  you  can.  Some  items  may  have  to  be 
defined  more  than  others. 

Line6j 

Indirect  Charges— Enter  the  total 
amoimt  of  indirect  costs.  This  line 
should  be  used  only  when  the  applicant 
ciurently  has  an  indirect  cost  rate 
approved  by  DHHS  or  other  Federal 
agencies. 

If  the  applicant  organization  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should, 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Establishing  Indirect  Cost  Rates  and 
submit  it  to  the  appropriate  DHHS 
Regional  Office.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  cannot  be  also  budgeted  or  charged 
as  direct  costs  to  the  grant.  Indirect  costs 
consistent  with  approved  Indirect  Cost 
Rate  Agreements  are  allowable. 


Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  non-Federal  resoiuces  that  will  be 
used  to  support  the  project.  Non-Federal 
resources  mean  other  than  OCS  funds 
for  which  the  applicant  is  applying. 
Therefore,  mobilized  funds  from  other 
Federal  programs,  such  as  the  Job 
Training  Partnership  Act  program, 
should  be  entered  on  these  lines. 
Provide  a  brief  listing  of  the  non-Federal 
resoiuces  on  a  separate  sheet  and 
describe  whether  it  is  a  grantee-incurred 
cost  or  a  third-party  in-ldnd 
contribution,  "nie  firm  commitment  of 
these  resources  must  be  documented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  Public- 
Private  Partnerships  Criterion. 

Except  in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  from  the 
organization(s)/  individuals  from  which 
funds  will  be  received. 

(Note:  Even  though  there  is  no 
matching  requirements  for  the 
Discretionary  Grants  Program,  grantees 
will  be  held  accountable  for  any  match, 
cash  or  in-kind  contribution  proposed 
or  pledged  as  part  of  an  approved 
application.) 

Part  H — Post  Award  Information  and 
Reporttng  Requirements 

1 .  Notification  of  Grant  Award 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  {uoject  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  "Hie  official  award  document 
is  the  Financial  Assistance  Award  that 
provides  the  amount  of  Federal  funds 
approved  for  use  in  the  project,  the 
budget  period  for  which  support  is 
provided,  the  terms  and  conditions  of 
the  award,  the  total  project  period  for 
which  support  is  contemplated,  and  the 
total  financial  participation  from  the 
award  recipient. 

General  Conditions  and  Special 
Conditions  (where  the  latter  are 
warranted)  which  will  be  applicable  to 
grants,  are  subject  to  the  provisions  of 
45  CFR  Parts  74  and  92. 

2.  Attendance  at  OCS  Training 
Conference 

The  Executive  Director  and/or  Project 
Director  will  be  required  to  attend  a 
two-day  national  workshop  in 
Washington,  DC.  The  project  budget 
must  include  funds  for  travel  to  and 
attendance  at  this  conference. 

3.  Reporting  Requirements . 

Grantees  will  be  required  to  submit 
semi-annual  progress  and  finanrial 
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reportisj  (SF-269}  as  well  as  a  final 
pn^r^Ss  and  financial  report. 

Un40r  the  Paperwork  Reduction  Act 
of  19S(9,  Pubhc  Law  104-13,  an  agency 
may  nnt  conduct  or  sponsw,  and  a 
persoi^iis  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displafj^s  a  currently  valid  OMB  control 
number.  This  program  annoimcement 
does  not  contain  information  collection 
requirements  beyond  those  approved  for 
ACF  gkttnt  appUcations  under  OMB 
Control  Number  0970-0062. 

it  Requirements 

fees  are  subject  to  the  audit 
lents  in  45  CFR  Parts  74  and  92 

Circular  A-133.  If  an 
It  will  not  be  requesting  indirect 
costs,  U  should  anticipate  in  its  budget 
request  the  cost  of  having  an  audit 
performed  at  the  end  of  the  grant  period. 

Sectjipn  319  of  Public  Law  101-121, 
signed  Into  law  on  October  23, 1989, 
impos^  prohibitions  and  requirements 
for  dis|dlosiue  and  certification  related 
to  lobbying  on  recipients  of  Federal 
contrajqts,  grants,  cooperative 
agreeii^nts,  and  loans.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  otganizations.  Current  and 
prospective  recipients  (and  their  subtler 
contractors  and/or  grantees)  are 
prohibated  from  using  appropriated 
funds  ror  lobbying  Congress  or  any 
Feder4l{  agency  in  coimection  with  the 
awardl(if  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  laction  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipi^^ts  and  their  subtler  contractors 
and/oij  iubgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbjri^ts,  (2)  to  submit  a  declaration 
setting!  ^°      whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  nonappropriated  funds  and,  if  so,  the 
name,  (i^dress,  payment  details,  and 
purpo^  of  any  agreements  with  such 
lobbji^*^  whom  recipients  or  their 
subtiei^  Contractors  or  subgrantees  will 
pay  with  the  nonappropriated  funds 
and  (3)  to  file  quarterly  up-dates  alxiut 
the  use  of  lobbyists  if  an  event  occius 
that  materially  affects  the  accuracy  of 
the  inftihnation  submitted  by  way  of 


declaration  and  certification.  The  law 
establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23,  1989.  See 
Attachment  H  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 


For  family  imits  with  more  than  8 
members,  add  $2,820  for  each 
additional  member.  (The  same 
increment  applies  to  smaller  fomily 
sizes  also,  as  can  be  seen  in  the  figures 
above). 

1999  Poverty  Guidelines  for 
Alaska 


Size  of  famiiy  unit 

Poverty 
guideline 

1  _ 

1:::::::::::::;::;*:::::::: 

4 

$10,320 
13,840 
17,360 
20,880 
24,440 
27.920 
31,440 
34,960 

5 : 

6 

7 

8 

5.  Applicable  Federal  Regulations 

Attachment  I  provides  a  list  of  the 
regulations  that  apply  to  all  applicants/ 
grantees  imder  the  FY  2000 
Discretionary  Grants  Program. 

Dated:  August  11, 1999. 
Dooakl  Sykes, 
Director,  Office  of  Community  Services. 

Attachments 

A — 1999  Poverty  Income  Guidelines 
B— Standard  Form  424 
C— Standard  Form  424A  For  family  units  with  more  than  8 

SlSi^WJo^'S'J^*?     T.       p  members,  add  $3,520  for  each 

"^orM^e      ^      ^^       ^  additional  member.  (The  same 

F— Certification  of  Debarment  increment  appUes  to  smaUer  famUy 

G— List  of  Single  Points  of  Contact  *'^*  ^^°'  ^  can  be  seen  in  the  figures 

H — Certification  Regarding  Lobbying  above). 

and  Disclostue  of  Lobbying  Activities 
I— DHHS  Regulations  Which  Apply  to  *1999  POVERTY  GUIDELINES  FOR 

all  Applicants/Grantees  Under  The  HAWAII 

Fiscal  Year  2000  Discretionary  Grants 

Program 
J — Certification  of  Environmental 

Tobacco  Smoke 
K — Business  Plan 
L — ^Table  of  Standard  Industrial  Codes 

and  Occupational  Classification 
M — ^Applicant's  Checklist 

Attachment  A 

1999  Poverty  Guideunes  for  the 
48  Contiguous  States  and  the 

DISTRICT  OF  COLUMBIA  For  famUy  units  with  more  than  8 

members,  add  $3,240  for  each 
additional  member.  (The  same 
increment  applies  to  smaller  £amily 
sizes  also,  as  can  be  seen  in  the  figures 
above). 

BIUJNG  CODE  41M-01-P 


Size  of  family  unit 

Poverty 
guideline 

1  

$9,490 
12  730 

2 .:. 

3 

15,970 
19210 

4 

5 ,.. 

'22  450 

6 

25  690 

7 

28  930 

8 

32  170 

Size  of  family  unit 

Poverty 
guideline 

1 

$8,240 
11.060 
13880 

2 „.. 

3 

4 

16  700^ 

5 

19  520 

6 

22  340 

7 

25  160 

8 

27  980 
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APPUCATIONFOR 

AtteCh..«.tB                         O.«App«,«.No034S^ 

FEDERAL  ASSISTANCE 

1.0ATESMBMIIHU 

AppicantMandiar 

- 

□cwilfeeiB                   Dc«Mlnie«« 

X  DATE  RiCSIVtD  BY  STATi 

4.  BATE  RECfilvn  BY  PEBBRAL  AOENCY 

C  AFmCAMr  MPOMIATION 

UfriNamt: 

Or^nizaliDnal  Unit: 
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Attadunent  B  (Page  2) 
Instni  u  tions  for  the  SF-424 

Pub  (c  reporting  burden  for  this  collection 
of  infqitnation  is  estimated  to  average  45 
minutpi  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  soiirces.  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
commehts  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
infomiition,  including  suggestions  for 
reducijilg  this  burden,  to  the  Office  of 
Mana^ament  and  Budget,  Paperwork 
Reduction  Project  (034a-0043).  Washington. 
DC  20$P3. 

Plealse  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  i  tko  the  address  provided  by  the 
spons(  ifing  agency. 

This  is  a  standard  form  used  by  applicants 
as  a  reqiiired  facesheet  for  preapplications 
and  aj^ttlications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtalp  applicant  certification  that  States 
which!  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  i^tiuded  in  their  process,  have  been 
given  aa  opportunity  to  review  the 
appliciit's  submission. 

Item  m  1 1  Entry 

1.  S<  |f-explanatory. 

2.  Dfte  application  submitted  to  Federal 
agency  (or  State  if  applicable)  and  applicant's 


contro 


3.  St  a  te  use  only  (if  applicable). 


number  (if  applicable). 


A'i  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  fi-om  an  existing 
obligation. 

9.  Name  of  Federal  agency  fix)m  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 


12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 

-application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  ycAi  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILUNO  CODE  41M-01-4I 
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Inatructions  En-  the  SF-424A 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  180 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0044),  Washington, 
DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR 
COMPLETED  FORM  TO  THE  OFHCE  OF 
MANAGEMENT  AND  BUDGET.  SEND  IT  TO 
THE  ADDRESS  PROVIDED  BY  THE 
SPONSORING  AGENCY. 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  nay  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Fedwal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  Catalog  program 
title  and  the  Catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  Catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  Catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  Catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 


sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f)>  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Coltunns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
C)therwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Colunm  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Line  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — ^Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as'flie  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  on  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  siun  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Shown 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amoimt  of  program  income  may  be 
considered  by  the  Federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant  If 


in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — ^Enter  the  program  titles 
identical  to  Coliunn  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)-— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State      , 
agencies  should  leave  this  column  blank. 

Column  (d) — ^Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  a^d  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Colimm  (f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — ^Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — ^Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  colimms 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  ad  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amoimts  for  individual  direct  object  class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amoimt  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Attachment  D 

Assurances — Non-Construction  Programs 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  15 
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ounts  on 


minute^  per  response,  including  time  for 
reviewihg  instructions,  searching  existing 
data  sc^i^rces,  gathering  and  maintaining  the 
data  n*4ded,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comm^jits  regrading  the  burden  estimate  or 
any  otli0r  aspect  of  this  collection  of 
informiajtion,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reductipn  Project  (0348-0040),  Washington, 
DC  203t3. 

pleAbe  do  not  return  you 
completed  form  to  the  office  of 
management  and  budget.  send  it  to 
the  address  provided  by  the 
sponsoring  agency. 

Nottfc  jCertain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  haMe  questions,  please  contact  the 
awardiktg  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  yUi  will  be  notified. 

As  tie  duly  authorized  representative  of 
the  ap^ficant,  I  certify  that  the  applicant; 

1.  Hd)  the  legal  authority  to  apply  for 
Federal  Assistance  and  the  institutional, 
managerial  and  financial  capability 
(includihg  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  cost)  to  ensure 
proper  planning,  management  and 
complelSon  of  the  project  described  in  this 
application. 

2.  Wi)l  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States  and, 
if  appropriate,  the  State,  through  any 
authoriaed  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establi^lb  a  proper  accounting  system  in 
accordMce  with  generally  accepted 
accounlting  standards  or  agency  directives. 

3.  wiD  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appear^ce  of  personal  or  organizational 
conflici  bf  interest,  or  personal  gain. 

4.  Wil  initiate  and  complete  the  work 
within  khe  applicable  time  frame  after  receipt 
of  appmyal  of  the  awarding  agency. 

5.  will  comply  with  the  intergovernmental 
PersoniiBl  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  19  statutes  or  regulations  specified  in 
Appen4|x  A  of  OPM's  Standards  for  a  Merit 
Systemj  pf  Persoimel  Administration  (5  C.F.R. 
900.  Sulipart  F). 

6.  WJl|  comply  with  all  Federal  statutes 
relating  Jo  nondiscrimination.  These  include 
but  areliiot  limited  to  (a)  Title  VI  of  the  Civil 
Rights  /Htct  of  1964  (P.L.  88-352)  which 
prohibilts  discrimination  on  the  basis  of  race, 
color  oj  national  origin:  (b)  Title  DC  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.Stt.  §§  1681-1683,  and  1685-1686), 
which  i>rohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1073,  as  amended  (29  U.S.C.  §  794), 
which  exhibits  discrimination  on  the  basis 
of  handicaps:  (d)  the  Age  Discrimination  Act 
of  1975[  ias  amended  (42  U.S.C.  §§6101- 
6107),  Y^ich  prohibits  discrimination  on  the 
basis  of  ige;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 


amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  §§  290  dd-3  and  290 
ee  3),  as  amended,  relating  to  confidentially 
of  alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vni  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §§3601  et  seq.),  as  amended,  relating 
to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statue(s)  under  which  application  for  Federal 
assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(£)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Title  II  and  III  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally-assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with 
provisions  of  the  Hatch  Act  (5  U.S.C. 

§§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded 
in  whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §276c  and  18  U.S.C.  §874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally-assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  wida  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air) 
Implementation  Plans  under  Section  176(c)  * 
of  the  Clean  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §§  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 


the  Safe  Drinking  Water  Act  of  1974,  as 
amended  (P.L.  93-523);  and,  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  §470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
§§469a-letseq.) 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C.  §§2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  0MB  Circular  No. 
A-133.  "Audits  of  States,  Local 
Govenmients,  and  Non-Profit  Organizations." 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  this  program. 

SIGNATURE  OF  AUTHORIZED  i 

CERTIFYING  OFFICL\L 


TITLE 


APPLICANT  ORGANIZATION 

DATE  SUBMITTED 

Attachment  E 

HHSCFR  Title  45 

PART  76,  Appendix  C;  Drug-free 
Certification 

Govemmentwide  Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  For  Drug-Free  Workplace 
(Grants) 

Certification  Regarding  Drug-Free  Workplace 
Requirements 

Instructions  for  Certification 

1.  By  signing  and/ or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  is  placed  when  the  agency  awards 
the  grant.  If  it  is  later  determined  that  the 
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grantee  knowingly  rendered  a  false 
certification,  or  otherwise  violates  the 
requirements  of  the  Drug-Free  Workplace 
Act.  the  agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  11  applies. 

5.  Workplaces  under  grants,  for  grantees 
other  than  individuals,  need  not  b^  identified 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-free  workplace 
requirements. 

6.  Workplace  identifications  must  include 
the  actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  takes  place.  Categorical  descriptions 
may  be  used  (e.g.,  all  vehicles  of  a  mass 
transit  authority  or  State  highway  department 
while  in  operation.  State  employees  in  each 
local  unemployment  office,  performers  in 
concert  halls  or  radio  studios). 

7.  If  the  workplace  identified  to  the  agency 
changes  during  the  performance  of  the  grant, 
the  grantee  shall  inform  the  agency  of  the 
change(s),  if  it  previously  identified  the 
workplaces  in  question  (see  paragraph  five). 

8.  Definitions  of  terms  in  the 
Nonprocurement  Suspension  and  Debarment 
common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  from  these  rules: 

Controlled  substance  means  a  controlled 
substance  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (21  U.S.C.  812) 
and  as  further  defined  by  regulation  (21  CFR 
1308.11  through  1308.15): 

Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes; 

Criminal  drug  statute  means  a  Federal  or 
non-Federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing,  use,  or 
possession  of  any  controlled  substance; 

Elmployee  means  the  employee  of  a  grantee 
directly  engaged  in  the  performance  of  work 
under  a  grant,  including  (i)  All  direct  charge 
employees;  (ii)  All  indirect  charge  employees 
unless  their  impact  or  involvement  is 
insignificant  to  the  performance  of  the  grant; 
and,  (iii)  Temporary  personnel  and 
consultants  who  are  directly  engaged  in  the 
performance  of  work  under  the  grant  and 
who  are  on  the  grantee's  payroll.  This 
definition  does  not  include  workers  not  on 
the  payroll  of  the  grantee  (e.g.,  volunteers, 
even  if  used  to  meet  a  matching  requirement; 
consultants  or  independent  contractors  not 
on  the  grantee's  payroll;  or  employees  of 
subrecipients  or  subcontractors  in  covered 
workplace). 


Certification  Regarding  Drug-Free  Workplace 
Requirements 

Alternate  I.  (Grantees  Other  Than 
Individuals) 

1.  The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  workplace  by: 

1.  Publishing  a  statement  notifying 

employees  that  the  unlawfril 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

2.  Establishing  an  ongoing  drug-fi«e 

awareness  program  to  inform  employees 
about — 

1.  The  dangers  of  drug  abuse  in  the 
workplace; 

2.  The  grantee's  policy  of  maintaining  a 
drug-fr«e  workplace; 

3.  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

4.  The  penalties  that  may  be  imposed  upon 
employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

3.  Making  it  a  requirement  that  each 

employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a  copy 
of  the  statement  required  by 
paragraph(a); 

4.  Notifying  the  employee  in  the  statement 

required  by  paragraph  (a)  that,  as  a 
condition  of  employment  under  the 
grant,  the  employee  will — 

1.  Abide  by  the  terms  of  the  statement;  and 

2.  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a 
criminal  drug  statute  occurring  in  the 
workplace  no  later  that  five  calendar 
days  after  such  conviction; 

5.  Notifying  the  agency  in  writing,  within  ten 

calendar  days  after  receiving  notice 
under  paragraph  (d)(2)  &t)m  an  employee 
or  otherwise  receiving  actual  notice  of 
such  conviction.  Employers  of  convicted 
employees  must  provide  notice, 
including  position  title,  to  every  grant 
officer  or  other  designee  on  whose  grant 
activity  the  convicted  employee  was 
working,  unless  the  Federal  agency  has 
designated  a  central  point  for  the  receipt 
of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affected 
grant; 

6.  Taking  one  of  the  following  actions,  within 

30  calendar  days  of  receiving  notice 
under  paragraph  (d)(2),  with  respect  to 
any  employee  who  is  so  convicted — 

1.  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with 
the  requirements  of  the  Rehabilitation 
Act  of  1973,  as  amended;  or 

2.  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance 
or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or 
local  health,  law  enforcement,  or  other 
appropriate  agency; 

7.  Making  a  good  faith  effort  to  continue  to 

maintain  a  drug-free  workplace  through 
implementation  of  paragraph  (a),  (b),  (c), 
(d).(e)and(f). 


2.  The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant:  Place  of  Performance 
(Street  address,  city,  county,  state,  zip  code) 
Check  D  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Alternate  II.  (Grantees  Who  Are  Individuals) 

1.  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant; 

2.  If  convicted  of  a  criminal  drug  offense 
fitim  a  violation  occurring  during  the 
conduct  of  any  grant  activity,  he  or  she  %vill 
report  the  conviction,  in  writing,  within  10 
calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless  the 
Federal  agency  designates  a  central  point  for 
the  receipt  of  such  notices.  When  notice  is 
made  to  such  a  central  point,  it  shall  include 
the  identification  number(s)  of  each  affected 
grant. 

(55  FR  21690,  21702,  May  25, 1990) 

Attachment  F 

HHS  CFR  Title  45 

PART  76,  Appendix  A:  Debarment 
Certification  (Primary) 

Govemmentwide  Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants) 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters  (Primary  Covered  Transactions) 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below. 

2.  The  inabilify  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  the  later  determined  that 
the  prospective  primary  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government,  the 
department  or  agency  may  terminate  this 
transaction  for  cause  of  default. 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  whom  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 


or  has  bHcomt 
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ive  pnroary 
ion  or  an 


or  has  b  b  come  erroneous  by  reason  of 
changed  [circumstances. 

5.  Th^jterms  covered  transacted,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntary  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implembhting  Executive  Order  12549.  You 
may  coitlact  the  department  or  agency  to 
which  tills  proposal  is  begin  submitted  for 
asslstanfx  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  ifito,  it  shall  not  knowingly  enter  into 
any  lowW  tier  covered  transaction  with  a 
person  who  is  debarred,  suspended,  declared 
ineUgibld,  or  voluntarily  excluded  from 
participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or 
agency  Ottering  into  this  transaction. 

7.  Thd  brospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transac^ijon,"  provided  by  the  department  or 
agency  ratering  into  this  covered  transaction, 
without  {liiodification,  in  all  lower  tier 
covered  't^-ansactions  and  in  all  solicitations 
for  lowej- tier  covered  transactions. 

8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participUit  in  a  lower  tier  covered 
transact)!^  that  is  not  debarred,  suspended, 
ineligibliBy  or  voluntarily  excluded  from  the 
covered  Ittansaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  Nonprocurement  List  (Tel.  IB). 

9.  Nothing  contained  in  the  foregoing  shall 
be  constfiied  to  require  establishment  of  a 
system  dfi  records  in  order  to  render  in  good 
faith  the  Certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is{  normally  possessed  by  a  prudent 
person  iii  the  ordinary  course  of  business 
dealings!  I 

10.  Ex^pt  for  transactions  authorized 
under  pdsagraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingj]^  enters  into  a  lower  tier  covered 
transactiixi  with  a  person  who  is  suspended, 
debarreq, 'ineligible,  or  voluntary  excluded 
fit>m  participation  in  this  transaction,  in 
addition  I  tp  other  remedies  available  to  the 
Federal  Obvemment,  the  department  or 
agency  ni«y  terminate  this  transaction  for 
cause  or  Ic^efault. 

Certifica  ^on  Regarding  Debarment, 
Suspensidn,  and  Other  Responsibility 
Matters-t-i'rimary  Covered  Transactions 

1.  The! prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  thlait  it  and  its  principals: 
1.  Are  nc^lj  presently  debarred,  suspended, 
propo^  for  debarment,  declared 
ineligi )  e,  or  voluntarily  excluded  from 


covered  transactions  by  an  Pederal 
department  or  agency; 

2.  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of 
or  had  a  civil  judgment  rendered  against 
them  for  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a 
public  (Federal,  State  or  local)  transaction 
or  contract  under  a  public  transaction, 
violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  making  folse 
statements,  or  receiving  stolen  projjerty; 

3.  Are  not  presently  indicted  for  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or 
local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b)  of 
this  certification;  and 

4.  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions  (Federal, 
State  or  local)  terminated  for  cause  or 
default. 

2.  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Attachment  G 

State  Single  Point  of  Contact  Listing 
Maintained  by  OMB 

In  accordance  with  Executive  Order 
#12374,  "Intergovernmental  Review  of 
Federal  Programs,"  Section  4,  "the  Office  of 
Management  and  Budget  (OMB)  shall 
maintain  a  list  of  official  State  entities 
designated  by  the  State  to  review  and 
coordinate  proposed  Federal  financial 
assistance  and  direct  Federal  development." 
This  attached  listing  is  the  OFFICIAL  OMB 
LISTING.  This  listing  is  also  published  in  the 
Catalogue  of  Federal  Domestic  Assistance 
biannually. 
March  5, 1999. 

OMB  State  Single  Point  of  Contact  Listing* 

ARIZONA 

)oni  Saad,  Arizona  State  Clearinghouse.  3800 
N.  Central  Avenue,  Fourteenth  Floor, 
Phoenix,  Arizona  85012,  Telephone:  (602) 
280-1315;  FAX:  (602)  280-8144. 

ARKANSAS 

Mr.  Tracy  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Service,  Department  of  Finance  and 
Administration,  515  W.  7th  St.,  Room  412, 
Little  Rock,  Arkansas  72203,  Telephone: 
(501)  682-1074;  FAX:  (501)  682-5206 

CALIFORNIA 

Grants  Coordination,  State  Clearinghouse, 
Office  of  Planning  &  Research,  1400  Tenth 
Street,  Room  121,  Sacramento,  California 
95814.  Telephone:  (916)  445-0613;  FAX: 
(916) 323-3018 

DELAWARE 

Francine  Booth,  State  Single  Point  of  Contact, 
Executive  Department,  Office  of  the 
Budget.  540  S.  Dupont  Highway.  Suite  5, 


Dover.  Delaware  19901.  Telephone:  (302) 
739-3326;  FAX:  (302)  739-5661 

DISTRICT  OF  COLUMBIA 

Charles  Nichols.  State  Single  Point  of 
Contact,  Office  of  Grants  Mgmt.  &  Dev.,  717 
14th  Street,  N.W.  Suite  1200,  Washington. 
D.C.  20005,  Telephone:  (202)  727-1700 
(direct).  (202)  727-6537  (secretary);  FAX: 
(202)  727-1617 

FLORIDA 

Florida  State  Clearinghouse,  Department  of 
Community  Affairs,  2555  Shumard  Oak 
Blvd.  Tallahassee,  Florida  32399-2100. 
Telephone:  (850)  922-5438,  FAX:  (850) 
414-0479;  Contact:  Cherie  Trainor,  (850) 
414-5495 

GEORGIA 

Deborah  Stephens,  Coordinator,  Georgia  State 
Clearinghouse,  270  Washington  Street , 
S.W.— 8th  Floor,  Atlanta.  Georgia  30334, 
Telephone:  (404)  656-3855;  FAX:  (404) 
656-7901 

ILLINOIS 

Virginia  Bova,  SUte  Single  Point  of  Contact. 
Illinois  Department  of  Commerce  and 
Community  Affairs,  James  R.  Thompson 
Center,  100  West  Randolph,  Suite  3-400. 
Chicago,  Illinois  60601,  Telephone:  (312) 
814-6028,  FAX:  (312)  814-1800 

INDIANA 

Renee  Miller,  State  Budget  Agency,  212  State 
House,  Indianapolis,  Indiana  46204-2796, 
Telephone:  (317)  232-2971  (directline); 
FAX:  (317)  233-3323 

IOWA  ^ 

Steven  R.  McCann,  Division  of  Community 
Assistance,  Iowa  Department  of  Economic 
Development,  200  East  Grand  Avenue,  Des 
Moines,  Iowa  50309,  Telephone:  (515) 
242-4719;  FAX:  (515)  242-4809 

KENTUCKY 

Kevin  J.  Goldsmith,  Director,  Sandra  Brewer, 
Executive  Secretary,  Intergovernmental 
Affairs,  Office  of  the  Governor,  700  Capitol 
Avehue,  Frankfort,  Kentucky  40601, 
Telephone:  (502)  564-2611;  FAX:  (502) 
564-0437 

tAAINE 

Joyce  Benson,  State  Plaiming  Office,  184 
State  Street,  38  State  House  Station, 
Augusta,  Maine  04333,  Telephone:  (207) 
287-3261;  FAX:  (207)  287-6489 

MARYLAND 

Linda  Janey,  Manager,  Plan  &  Project  Review, - 
Maryland  Office  of  Planning,  301  W. 
Preston  Street — Room  1104,  Baltimore, 
Maryland  21201-2365,  Staff  Contact:  Linda 
Janey,  Telephone:  (410)  767-4490;  FAX: 
(410)  767-4480 

MICHIGAN 

Richard  Pfaff,  Southeast  Michigan  Council  of 
Governments,  660  Plaza  Drive — Suite  1900, 
Detroit,  Michigan  48226,  Telephone:  (303) 
961-4266;  FAX:  (313)  961-4869 

MISSISSIPPI 

Cathy  Mallette,  Clearinghouse  Officer, 
Department  of  Finance  and 
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Administration.  550  High  Street,  303 
Walters  Sillers  Building.  Jackson, 
Mississippi  39201-3087,  Telephone:  (601) 
359-6762;  FAX:  (601)  359-6758 

h4issoum 

Lois  Pohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration,  P.O.  Box  809, 
Jefiinson  Building,  9th  Floor,  ]effeTsoa 
aty,  Missouri  65102,  Telephone:  (314) 
751-4834;  FAX:  (314)  751-7819 

NEVADA 

Department  of  Administration,  State 
Claaiinghouse,  209  E.  Musser  Street,  Room 
220,  CaiBon  City,  Nevada  89710, 
Telephone:  (702)  687-4065;  FAX:  (702) 
687-3983;  Contact:  Heather  Elliot,  (702) 
687-6367 

NEWHAMPSHIEB 

Jeffrey  H.  Taylor,  Director,  New  Hampshire 
OfBce  of  State  Planning.  Attn: 
bitergovemmental  Review  Process,  Mike 
Blake,  2*A  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone:  (603)  271- 
2155;  FAX:  (603)  271-1728 

NEWMEXICO 

Nick  Mandell,  Local  Gdvonment  Division, 
Room  201  Bataan  Memorial  Building, 
Santa  Fe,  New  Mexico  87503,  Telephone: 
(505)  827-3640;  FAX:  (505)  827-4984 

NEWYCmK 

New  Ycric  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone:  (518)  474-1605; 
FAX:  (518)  486-5617 

NCmTH  CAROLINA 

Jeanette  Fumey,  North  Carolina  Department 
of  Administration,  116  West  Jones  Street — 
Suite  5106,  Raleigh,  North  Carolina  27603- 
8003,  Telephone:  (919)  733-7232;  FAX: 
(919)  733-9571 

NORTH  DAKOTA 

North  Dakota  Single  Point  of  Contact,  Office 
of  bitergovemmental  Assistance,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone:  (701)  224- 
2094;  FAX:  (701)  224-2308 

RHOIX  ISLAND 

Kevin  Nelson,  Review  Coordinator, 
Department  of  Administration,  Division  of 
Planning,  One  Capitol  Hill,  4th  Floor, 
Providence,  Rhode  Island  02908-5870, 
Telephone:  (401)  277-2656;  FAX:  (401) 
277-2083 

SOUTH  CARCOJNA 

Omeagia  Burgess.  State  Single  Point  of 
Contact,  Budget  and  Control  Board,  Office 
of  State  Bud^t,  1122  Ladies  Street— 12th 
Floor,  Columbia,  South  Carolina  29201; 
Telephone:  (803)  734-0494;  FAX:  (803) 
734-0645 

TEXAS 

Tom  Adams,  Governors  Office,  Director, 
Intergovernmental  Coordination,  P.O.  Box 
12428,  Austin,  Texas  78711,  Telephone: 
(512)  463-1771;  FAX:  (512)  463-2681 


UTAH 

Carol3m  Wri^t,  Utah  State  Clearinghouse, 
Office  of  Plaiming  and  Budget,  Room  116 
State  Capitol,  Salt  Lake  Qty,  Utah  84114; 
Telephone:  (801)  538-1027;  FAX:  (801) 
538-1547 

WEST  VIRGINIA 

Fred  Cutlip,  Director,  Community 
Development  Division,  W.  Virginia 
Development  Office,  BuUding  «6,  Room 
553,  Charleston.  West  Virginia  25305, 
Telephone:  (304)  558-4010;  FAX:  (304) 
558-3248 

WISCX)NSIN 

Jeff  Smith,  Section  Chief,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  East  Wilson  Street — 
6th  Floor,  P.O.  Box  7868,  Madison, 
Wisconsin  53707,  Telephone:  (608)  266- 
02B7;  FAX:  (608)  267-6931 

WYOhONG 

Sandy  Ross,  State  Single  Point  of  Contact, 
Department  of  Administration  and 
Information,  2001  Capitol  Avenue,  Room 
214,  Cheyenne.  Wyoming  82002, 
Telephone:  (307)  777-5492;  FAX:  (307) 
777-3696 

TESRITCHUES 

GUAM 

Joseph  Rivera,  Acting  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950,  Agana. 
Guam  96932,  Telephone:  (617)  475-9411 
or  9412;  FAX:  (671)  472-2825 

PUERTO  RICO 

Jose  Caballero-Mercado,  Chairman,  Puerto 
Rico  Plaiming  Board,  Federal  Proposals 
Review  Office,  Minillas  Government 
Center,  P.O.  Box  41119,  San  Juan,  Puerto 
Rico  00940-1119,  Telephone:  (787)  727- 
4444,  (787)  723-6190;  FAX:  (787)  724- 
3270 

NORTH  MARIANA  ISLANDS 

Mr.  Alvaro  A.  Smitos,  ^ecutive  Officer, 
Office  of  Management  and  Budget,  Office 
of  the  Governor.  Saipan,  MP  96950, 
Telephone:  (670)  664-2256;  FAX:  (670) 
664-2272;  Contact  person:  Ms.  Jacoba  T. 
Seman,  Federal  Programs  Coordinator, 
Telephone:  (670)  664-2289;  FAX:  (67(^ 
664-2272 

VIRGIN  ISLANDS 

Nellon  Bowry,  Director,  Office  of 
Management  and  Budget,  #41  Norregade 
Emancipation  Garden  Station;  Second 
Floor;  Saint  Thomas,  Virgin  Islands  00802 
Please  direct  all  questions  and 
correspondence  about  intergovernmental 
review  to:  Linda  Clarke,  Telephone:  (809) 
774-0750;  FAX:  (809)  776-0069 

If  you  would  like  a  copy  of  this  list  faxed 
to  your  office,  please  call  our  publicaticms 
office  at  (202)  395-9068 

*  In  accwdance  with  Executive  Order 
#12372,  "Intergovernmental  Review  of 
Federal  Progruns,"  this  listing  representa  the 
designated  State  Single  Pointa  of  Contact. 
The  jurisdictions  not  listed  no  longer 
participate  in  the  process,  BUT  GRANT 


APPUCANTS  ARE  STILL  EUGIBLE  TO 
APPLY  FOR  THE  GRANT  EVEN  IF  YOUR 
STATE,  TERRITORY,  COMMONWEALTH, 
ETC.,  DOES  NOT  HAVE  A  "STATE  SINGLE 
POINT  OF  CONTACT."  STATES  WITHOUT 
"STATE  SINGLE  POINTS  QF  CONTACT' 
INCLUDE:  Alabama;  Alaska;  American 
Samoa;  Colorado;  Connecticut;  Hawaii; 
Idaho;  Kansas;  Louisiana;  Massachusetto; 
Minnesota;  Montana;  Nebraska;  New  Jersey; 
Ohio;  Oklahoma;  Oregon;  Palau; 
Pennsylvania;  South  Dakota;  Tennessee; 
Vermont;  Virginia;  and  Washington.  This  list 
is  based  on  the  most  current  information 
provided  by  the  States.  Information  on  any 
changes  or  apparent  errors  should  be 
provided  to  the  Office  of  Management  afid 
Budget  and  the  State  in  question.  Changes  to 
the  list  will  only  be  made  upon  formal 
notification  by  the  State.  Also,  this  listing  is 
published  blannually  in  the  Catalogue  of 
Federal  Domestic  Assistance. 

Attachment  H 

Developing  ACF  Program  Aimouncementa 

CERTmCATION  REGARDING  LOBBYING 

Certificaticm  for  Contracta,  Granta,  Loans,  and 
Cooperative  Agreements 

The  imdersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  Mrill  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  an  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  or  will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  this  Federal 
contract,  grant,  loan,  or  cooperative 
agreement,  the  undersigned  shall  complete 
and  submit  Standard  Form-LLL,  "Disclosure 
Form  to  Report  Lobbying,"  in  accordance 
with  ita  instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgranta,  and 
contracts  under  granta,  loans,  and 
coopwative  agreementa)  and  that  all 
subrecipiente  shall  certify  and  disclose 
accordingly.  This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
secticm  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  sul^ect  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 


Statemieatfi 
Insurance. 
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StatemjBtit  for  Loan  Guarantees  and  Loan 

Insuraat:e. 

i 

The  li^dersigned  states,  to  the  best  of  his 
or  her  kliowledge  and  belief,  that: 

If  anyi  funds  have  been  paid  or  will  be  paid 
to  any  ^rson  for  influencing  or  attempting 
to  infli^^nce  an  officer  or  employee  of  any 
agency^  ia  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Membgi!  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 


of  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions.  Submission  of  this  statement  is 
a  prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31. 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 


Signature 


Tide 


Organization 


Date 

BILLING  CODE  41U-01-P 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  this  form  to  (Ssdose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approvad  by  0MB 
0348-0046 


D: 


1.  Type  of  FMeial  Action: 

a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f .  loan  ineurance 


2.  Status  of  FOdaral  Action: 

a.  bid^offer/application 

b.  initial  avvard 

c.  post-award 


D: 


4.  Name  and  Address  of  Rspoiting  Entity: 

QtrUm  QSubmnrtM 

Tier ,  V known: 


Congwssional  Diatriet.  t  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


n 


3.  Report  Type: 

a.  initial  filing 

b.  material  change 
For  Malarial  Ctiange  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  In  No.  4  Is  a  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congiosslonal  District.  K known: 


7.  Federal  Program  Nama/Deacriptlon: 


CFDA  Number.  ifapf^icaNe: 


9.  Award  Amount,  Uknowni 
$ 


10.  a.  Name  and  Addrsss  of  Lobbying  Registrant 

(ifkidMdual,  tost  name,  fbstname,  Mf): 


tmufi  Mt  km  it  auHioaad  hy  M*  31  U&C  i 

at  lu»ji«|  MM  I  Mil  to  a  aiiiiHl  \n iMIIif  tttma 

fMB  piBOSO  by  MM  wtt  SBM8  VPMft  IMB  MftMEkOn  MH  HHHS 

Me.  TMs  trntemn  •  mmna  pinm*  to  31  U.S.a  1302.  INs 

VHB  D0  IpOrtMto  VM  COnyWB  MMrMMUS^P  SHO  Ml  DS  flMMHplB  VOf 

Any  yanon  «l»  W*  to  ••  tta  nquind  diMlowm  *rt  ba 
to  a  dwi  panan  of  nal  laaa  Mai  tlOuOOO  and  nal  nan  Man  •IdOuago  tor 


b.  Individuals  Performing  Services  (kKhidmg  address  if 
different  from  No.  10a) 
{last  name,  first  nante.Mf): 


Signature:  _ 
Print  Name: 
Titte: 


Telep)x>ne  No. 


Date: 


Pwnnrii  tfee  Only: 


Authorized  fof  Local  Reproduction 
Standard  Form  LLL  (Rev.  7-97) 


Attachiiiieiit  F 

INSTRUCnC 
LLL.DliyXO 
ACTTVnTES 
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Attadutilent  H  (Page  3) 

INSTRUCTIONS  FOR  COMPLETION  OF  SF- 
LLL,  DllyLOSURE  OF  LOBBYING 

AcnvniES 

This  disclosure  form  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or 
priine  Faderal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a 
materia)  change  to  a  previous  filing,  pursuant 
to  title  3t  U.S.C.  section  1352.  The  filing  of 
a  form  iis.  required  for  each  payment  or 
agreem^at  to  make  payment  to  any  lobbying 
entity  f»t  influencing  or  attempting  to 
influenct  an  officer  or  employee  of  any 
agency,  ;4  Member  of  Congress,  an  office;  or 
employee  of  Congress,  or  an  employee  of  a 
Member  bf  Congress  in  connection  with  a 
covered  Federal  action.  Complete  all  items 
that  apply  for  both  the  initial  filing  and 
material  change  report.  Refer  to  the 
implempbting  guidance  published  by  the 
Office  ofiManagement  and  Budget  for 
additioittl  information. 

1.  Identify  the  type  of  covered  Federal 
action  ii>t  which  lobbying  activity  is  and/or 
has  been  [Secured  to  influence  the  outcome  of 
a  coverad  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action,  i  > 

3.  Identify  the  appropriate  classification  of 
this  repon.  If  this  ^s  a  followup  report  caused 
by  a  malarial  change  to  the  information 
previously  reported,  enter  the  year  and 
quarter  itt  which  the  change  occurred.  Enter 
the  date  (>f  the  last  previously  submitted 
report  by  this  reporting  entity  for  this 
covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  State 
and  zip  oode  of  the  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropi^ite  classification  of  the  reporting 
entity  that  designates  if  it  is,  or  expects  to  be, 
a  prime  or  subaward  recipient.  Identify  the 
tier  of  th«  subawardee,  e.g.,  the  first 
subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to 
subcont^$cts,  subgrants  and  contract  awards 
under  gt^nts. 

5.  If  t)i«  organization  filing  the  report  in 
item  4  checks  "Subawardee,"  then  enter  the 
full  nania,  address,  city,  State  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency 
making  ^e  award  or  loan  commitment. 
Include  ^  least  one  organizational  level 
below  agtncy  name,  if  known.  For  example. 
Department  of  Transportation,  United  States 
Coast  Gv^lrd. 

7.  Enter  the  Federal  program  name  or 
description  for  the  covered  Federal  action 
(item  1).:  If  known,  enter  the  full  Catalog  of 
Federal  (kimestic  Assistance  (CFDA)  number 
for  grants  cooperative  agreements,  loans,  and 
loan  coi^itments. 

8.  Entet  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  item  1  (e.g.,  Request  for 
Proposal  (RFP)  number;  invitation  for  Bid 
(IFB)  number;  grant  aimouncement  number: 
the  contract,  grant,  or  loan  award  number; 
the  application/proposal  control  number 
assigned  by  the  Federal  agency).  Include 
prefixes^  ^g.,  "RFF-DE-9(M)01." 

9.  For  iai  covered  Federal  action  where  there 
has  beeq  an  award  or  loan  commitment  by 


the  Federal  agsncy,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city. 
State  and  zip  code  of  the  lobbying  registrant 
under  the  Lobbying  Disclosure  Act  of  1995 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action. 

(b)  Enter  the  full  names  of  the  individual(s) 
performing  services,  and  include  full  address 
if  different  from  10(a).  Enter  Last  Name,  First 
Name,  and  Middle  Initial  (MI). 

11.  Hie  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  title,  and 
telephone  number. 

According  to  the  Paperwork  Reduction 
Act,  as  amended,  no  persons  are  required  to 
respond  to  a  collection  of  information  unless 
if  (fisplays  a  valid  OMB  Control  Number.  The 
valid  OMB  control  nimiber  for  this 
information  collection  is  OMB  No.  0348- 
0046.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response,  including 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  Budget,  Paperwork  Reduction 
Project  (0348-0046),  Washington,  DC  20503. 

Attachment  I 

Department  of  Health  and  Human  Services 
PHHS)  Regulations  Applying  to  All 
AppIicantsAGrantees  Under  The  Fiscal  Year 
2000  Discretionary  Grants  Program 

Tide  45  of  the  Code  of  Federal  Regulations 

Part  16— DHHS  Grant  Appeals  Process 
Part  74 — Administration  of  Grants  (non- 
governmental) 
Part  74 — Administration  of  Grants  (state  and 
local  governments  and  Indian  Tribal 
affiliates): 
Sections 

74.26  Non-Federal  Audits 

74.27  Allowable  cost  for  hospitals  and 
non-profit  organizations  among  other 
things 

74.32  Real  Property 

74.34  Equipment 

74.35  Supplies 
74.24  Program  Income 

Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  bnm 
Eligibility  For  Financial  Assistance 

Subpart  F — Drug  Free  Workplace 
Requirements 

Part  80 — Non-discrimination  Under  Programs 
Receiving  Federal  Assistance  throu^ 
DHHS  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964 

Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  title 

Part  83 — Regxilation  for  the  Administration 
and  Enforcement  of  Sections  799A  and 
845  of  the  Public  Health  Service  Act 

Part  84 — Non-discrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  Federal  Financial  Assistance 


Part  85 — ^Enforcement  of  Non-discrimination 
on  the  Basis  of  Handicap  in  Programs  or 
Activities  Conducted  by  DHHS 

Part  86 — ^Non-discrimination  on  the  Basis  of 
Sex  in  Education  Programs  and 
Activities  Receiving  or  Benefiting  bom 
Federal  Financial  Assistance 

Part  91 — ^Non-discrimination  on  the  Basis  of 
Age  in  Health  and  Human  Services 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — ^Unfform  Administrative 

Requirements  for  Grants  and  Cooperative 
Agreements  to  States  and  Local 
Governments  (Federal  Register,  March 
11, 1988) 

Part  93 — New  Restrictions  on  Lobbying 

Part  100 — ^Intergovernmental  Review  of 
DHHS  Pro^-ams  and  Activities 

Attachment  J 

Certification  Regarding  Environmental 

Tobacco  Smoke 

Public  Law  103227,  Part  C  Environmental 
Tobacco  Smoke,  also  known  as  the  Pro 
Children  Act  of  1994  (Act),  requires  that 
smoking  not  be  permitted  in  any  portion  of 
any  indoor  routinely  ovraed  or  leased  or 
contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  provision  of  health, 
day  care,  education,  or  library  services  to 
children  under  the  age  of  18,  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  Imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity.  By  signing  and  submitting 
this  application  the  applicant/grantee 
certifies  that  it  will  comply  with  the 
requirements  of  the  Act. 

The  applicant/grantee  further  agrees  that  it 
will  require  the  language  of  this  certification 
be  included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 

all  subgrantees  shall  certify  accordingly. 

« 
Attachment  K 

Guidelines  for  a  Business  Plan 

The  application  must  contain  a  detailed 
and  specific  workplan  or  business  plan  that 
is  both  sound  and  feasible.  Generally,  a 
business  plan  is  required  for  applications 
submitted  under  sub-priority  areas  1.1, 1.2 
and  1.4.  For  all  business  ventures  (except  for 
business  development  opportunities  for  self- 
employed  program  participants)  a  complete 
business  plan  will  be  required  using 
guidelines  discussed  in  the  next  several 
paragraphs.  For  the  remaining  sub-priorify 
areas,  a  workplan  is  acceptable  in  lieu  of  a 
business  plan. 

Please  note  that  OCS  does  not  require  the      C 
application  to  contain  business  plans  for 
each  self-employed  program  participant. 
However,  a  project  that  proposes  to  provide 
self-employed  and  other  business 
opportunities  for  program  participants  must 
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include  a  development  plan  that  shows  how 
participants  will  become  self-sufficient  and 
how  their  technical  assistance  needs  will  be 
met. 

Guidelines  of  a  Business  Plan 

The  business  plan  is  one  of  the  major 
components  that  will  be  evaluated  by  the 
OCS  to  determine  the  feasibility  of  a  business 
venture  or  an  economic  development  project. 
It  must  be  well  prepared  and  address  all  the 
relevant  elements  as  follows: 

(a)  EXECUTIVE  SUMMARY  (limit 
summary  to  3  pages) 

(b)  The  business  and  its  industry.  This 
section  should  describe  the  nature  and 
history  of  the  business  and  provide  some 
background  on  its  industry. 

(i)  The  Business:  as  a  legal  entity;  the 
general  business  category; 

(ii)  Description  and  Discussion  of  Industry. 
current  status  and  prospects  for  the  industry; 

(c)  Products  and  Services:  This  section 
deals  with  the  following: 

(i)  Description:  Describe  in  detail  the 
products  or  services  to  be  sold; 

{ii).  Proprietary  Position:  Describe 
proprietary  features  if  any  of  the  product, 
e.g.,  patients,  trade  secrets; 

(iii)  Potential:  Features  of  the  product  or 
service  that  may  give  it  an  advantage  over  the 
competition; 

(d)  Maricet  Research  and  Evaluation:  The 
applicant  should  consider  businesses  in 
growth  industries  and  occupations  with  skill 
levels  accessible  to  low  income  persons. 
Businesses  should  be  identified  by  Standard 
Industrial  Ckides  (SIC)  and  jobs  by 
occupation&l  classifications.  This 
information  is  published  by  the  U.S. 
Department  of  Commerce  in  the  "Statistical 
Abstract  of  the  United  States,  1996",  Table 
No.  646  and  647.  Also,  you  may  use  the  table 
included  as  "Attachment  L"  to  identify 
industrial  areas  and  occupational 
classifications.  This  section  should  present 
sufficient  information  to  show  that  the 
product  or  service  has  a  substantial  market 
and  can  achieve  sales  in  the  face  of 
competition; 

(i)  Customers:  Describe  the  actual  and 
potential  purchasers  for  the  product  or 
service  by  market  segment. 

(ii)  Mtuket  Size  and  Trends:  State  the  site 
of  the  current  total  market  for  the  product  or 
service  offered; 

(iii)  Competition:  An  assessment  of  the 
strengths  and  weaknesses  of  competition  in 
the  current  market; 

(iv)  Estimated  Market  Share  and  Sales: 
Describe  the  characteristics  of  the  product  or 
service  that  will  make  it  competitive  in  the 
current  market; 

(e)  Marketing  Plan:  The  marketing  plan 
should  detail  the  product,  pricing, 
distribution,  and  promotion  strategies  that 
will  be  used  to  achieve  the  estimated  market 
share  and  sales  projections.  The  marketing 
plan  must  describe  what  is  to  be  done,  how 
it  will  be  done  and  who  %vill  do  it.  The  plan 
should  address  the  following  topics — Overall 
Marketing  Strategy.  Packaging,  Service  and 
Warranty,  Pricing,  Distribution  and 
Promotion. 

(f)  Design  and  Development  Plans:  If  the 
product,  process  or  service  of  the  proposed 


venture  requires  any  design  and  development 
before  it  is  ready  to  be  placed  on  the  market, 
the  nature  and  extent  and  cost  of  this  work 
should  be  fiilly  discussed.  The  section 
should  cover  items  such  as  Development 
Status  and  Tasks,  Difficulties  and  Risks, 
Product  Improvement  and  New  Products, 
and  Costs. 

(g)  Manufacturing  and  Operations  Plan:  A 
manufactiu'ing  and  operations  plan  should 
describe  the  kind  of  fecilities,  plant  location, 
space,  capital  equipment  and  labor  force 
(part  and/or  full  time  and  wage  structure) 
that  are  required  to  provide  the  company's 
product  or  service. 

(h)  Management  Team:  The  management 
team  is  the  key  in  starting  and  operating  a 
successful  business.  The  management  team 
should  be  committed  with  a  proper  balance 
of  technical,  managerial  and  business  skills, 
and  experience  in  doing  what  is  proposed. 
This  secliuu  must  include  a  de»cripLiuu  uf: 
the  key  management  personnel  and  their 
primary  duties;  compensation  and/or 
ownership;  the  organizational  structure; 
Board  of  Directors;  management  assistance 
and  training  needs;  and  supporting 
professional  services. 

(i)  Overall  Schedule:  A  schedule  that 
shows  the  timing  and  interrelationships  of 
the  major  events  necessary  to  launch  the 
venture  and  realize  its  objectives.  Prepare,  as 
part  of  this  section,  a  month-by-month 
schedule  that  shows  the  timing  of  such 
activities  as  product  development,  market 
planning,  sales  programs,  and  production 
and  operations.  Sufficient  detail  should  be 
included  to  show  the  timing  of  the  primary 
tasks  required  to  accomplish  each  activity. 

(j)  Critical  Risks  and  Assumptions:  The 
development  of  a  business  has  risks  and 
problems  and  the  Business  Plan  should 
contain  some  explicit  assumptions  about 
them.  Accordingly,  identify  and  discuss  the 
critical  assumptions  in  the  Business  Plan  and 
the  major  problems  that  will  have  to  be 
solved  to  develop  the  venture.  Thfs  should 
include  a  description  of  the  risks  and  critical 
assumptions  relating  to  the  industry,  the 
venture,  its  personnel,  the  products  market 
appeal,  and  the  timing  and  financing  of  the 
venture. 

Also,  if  a  "construction  project"  is 
involved,  the  Business  Plan  should  identify 
and  address  briefly  the  project's  timeframes 
and  critical  assumptions  for  conduct  of 
predevelopment,  architectural/engineering 
and  environmental  studies,  etc.,  and 
acquisition  of  permits  for  building,  use  and 
occupancy  that  are  required  for  the  project. 

(k)  Community  Benefits:  The  proposed 
project  must  contribute  to  economic,  human 
and  community  development  within  the 
projects  targets  area.  A  section  that  describes 
and  discusses  the  potential  economic  and 
non-economic  benefits  to  low  income 
members  of  the  commimity  must  be  included 
as  well  as  a  description  of  the  strategy  that 
will  be  used  to  identify  and  hire  individuals 
being  served  by  public  assistance  programs 
and  how  linkages  with  community  agencies/ 
organizations  administering  the  AFDC/TANF 
program  will  be  developed.  The  following 
project  benefits  must  be  described: 


Economic  Development  and  Job  Creation 

Number  of  permanent  jobs  (with  particular 

emphasis  on  jobs  for  low-income  people)  that 

will  be  created  during  the  project  period. 

Also,  for  low-income  people,  provide  the 

following  information: 

— Number  of  jobs  that  will  have  career 
development  opportunities  and  a 
description  of  those  jobs; 

— Number  of  jobs  that  will  be  filled  by 
individuals  lifted  from  AFDC/TANF 
assistance; 

— Number  of  Self-employed  and  other 
ownership  opportunities  created  for  low- 
income  residents; 

— Annual  salary  expected  for  each  person 
employed  (net  profit  after  deductions  of 
business  expenses  for  self-employed 
persons); 

— Specific  steps  to  be  taken  including  on- 
going management  support  and  technical 
assistance  provided  by  the  grantee  or  a 
third  party  to  develop  and  sustain  self- 
employed  program  participants  after  their 
businesses  are  in  place. 
Note:  OCS  will  not  recognize  job 

equivalents  nor  job  cotmts  based  on 

economic  multiplier  functions;  jobs  must  be 

specifically  identified. 
Other  benefits,  which  might  be  discussed, 

are: 

Human  Development 

— New  technical  skills  development  and 
associated  career  opportunities  for 
community  residents; 

— Management  development  and  training; 

— Benefits  of  self-sufficient  for  persons  lifted 
from  AFDC/TANF  assistance. 

Community  Development 

— ^Development  of  conununify's  physical 

assets; 
— Provision  of  needed,  but  currently 

imsupplied,  services  or  products  to 

communify; 
— Improvement  in  the  living  environment. 

(1)  The  Financial  Plan:  The  Financial  Plan 
is  basic  to  the  development  of  a  Business 
Plan.  Its  purpose  is  to  indicate  the  project's 
potential  and  the  timetable'for  financial  self- 
sufficiency.  In  developing  the  Financial  Plan, 
the  following  exhibits  must  be  prepared  for 
the  first  three  years  of  the  business' 
operation: 

(i)  Profit  and  Loss  Forecasts — quarterly  for 
each  year. 

(ii)  Cash  Flow  Projections — quarterly  for 
each  year. 

(iii)  Pro  forma  balance  sheets — quarterly 
for  each  year. 

Also,  additional  financial  information  for 
the  business  o[>eration  that  must  be  included 
are  an  initial  Source  and  Use  of  Funds 
Statement  for  project  funds  and  a  brief 
stunmary  paragraph  discussing  any  further 
capital  requirements  and  their  sources. 

If  an  applicant  is  proposing  a  project  which 
will  affect  a  property  listed  in,  or  eligible  for 
inclusion  in  the  National  Register  of  Historic 
Places,  it  must  identify  this  property  in  the 
narrative  and  explain  how  it  complied  with 
the  provisions  of  Section  106  of  the  National 
Historic  Preservation  Act  of  1966  as 
amended.  If  there  is  any  question  as  to 


intee  or  a 
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whethdf  the  property  is  h"sted  in  or  eligible 
for  inc  Usion  in  the  National  Register  of 
Historic  Places,  the  applicant  should  consult 
with  thg  Senate  Historic  Preservation  Officer. 
(See  Attachment  D:  SF-42B,  Item  13  for 
additicmal  guidance.)  The  applicant  should 
contact  pes  early  in  the  development  of  its 
application  for  instructions  regarding 
compli^ce  with  the  Act  and  data  required 
to  be  submitted  to  the  Department  of  Health 
and  Hmnan  Services.  Failure  to  comply  with 
the  cit8<i  Act  may  result  in  the  application 
being  injeligible  for  funding  consideration. 

Applic 
1.4 


)Ie  to  Sub-Priority  Areas  1.1.  1.2,  and 


Appli  nations  submitted  under  Sub-Priority 
Areas  l.|l,  1.2  and  1.4  which  propose  to  use 
the  requested  CXIlS  funds  to  make  an  equity 
investment  or  a  loan  to  a  business  concern, 
including  a  wholly-owned  subsidiary,  or  to 
make  ai  sub-grant  with  a  portion  of  OCS 
funds,  raust  include  a  written  agreement 
betweeh  the  community  development 
corporation  and  the  recipient  of  the  grant 
funds  Which  contains  all  of  the  elements 
listed  ifij  Part  C  under  the  appropriate  Priority 
Area,     j 

Applicoble  to  Sub-Priority  Area  1.5  Only 

An  applicant  in  this  priority  area  must 
docum^^t  its  experience  and  capability  in 
several  ^i  the  following  areas: 
— Busii  i0ss/E>evelopment; 
— Micro*Entrepreneurship  Development; 
— Commercial  Development; 
— Organizational  and  Staff  Development; 
— BoardtTraining; 
— Busi^^ss  Management,  including  Strategic 

Planning  and  Fiscal  Management; 
— Fina^te,  including  Business  Packaging  and 

Financial/ Accounting  Services,  and/or; 
— ReguUtory  compliance  including  Zoning 

and  ptrmit  Compliance; 
— ^Incubfttor  Development; 


— ^Tax  Credits  and  Bond  Financing; 
— Marketing. 

The  applicant  must  document  staff 
competence  or  the  accessibility  of  third  party 
resources  with  proven  competence.  If  the 
work  program  requires  the  significant  use  of 
third  party  (consultant/contractor)  resources, 
those  resources  should  be  identified  and 
resumes  of  the  individuals  or  key 
organizational  staff  provided. 

Resumes  of  the  applicant's  staff,- who  are 
to  be' directly  involved  in  programmatic  and 
administrative  expertise  sharing,  should  also 
be  included.  The  applicant  must  document 
successful  experience  in  the  mobilization  of 
resources  (both  cash  and  in-kind)  from 
private  and  public  sources.  The  applicant 
must  also  clearly  state  how  the  information 
learned  from  this  project  may  be 
disseminated  to  other  interested  grantees. 

Applicable  to  Sub-Priority  Area  1 .6  Only 

An  applicant  in  this  priority  area  must 
document  its  experience  and  capability  in 
implementing  projects  national  in  scope  and 
have  significant  and  relative  experiences  in 
working  with  community  development 
corporations. 

The  applicant  must  have  the  ability  to 
collect  and  analyze  data  nationally  that  may 
benefit  CDCs  and  be  able  to  disseminate 
information  to  all  of  OCS  funding  grantees; 
publish  a  national  directory  of  funding 
sources  for  CDCs  (public,  corporate, 
foundation,  religious);  publish  research 
papers  on  specific  aspects  of  job  creation  by 
CDCs;  design  and  provideinformation  on 
successful  projects  and  economic  niches  that 
CDCs  can  target.  The  applicant  will  also  be 
responsible  for  the  development  of 
instructional  programs,  national  conferences, 
seminars,  and  other  activities  to  assist 
community  development  corporations;  and 
provide  peer-to-peer  technical  assistance  to 
OCS  funded  CDCs. 

Attachment  L 


Applicable  to  Sub-Priority  Area  2.1 

Each  applicant  must  include  a  full 
discussion  of  how  the  proposed  use  of  funds 
will  enable  low-income  rural  communities  to 
develop  the  capability  and  expertise  to 
establish  and  maintain  affordable,  adequate 
and  safe  water  and  waste  water  systems. 
Applicants  must  also  discuss  how  they  will^B 
disseminate  information  about  water  and 
waste  water  programs  serving  rural 
communities,  and  how  they  will  better 
coordinate  Federal,  State,  and  local  water 
and  waste  water  program  financing  and 
development  to  assure  improved  service  to 
rural  communities. 

Among  the  benefits  that  merit  discussion 
under  this  sub-priority  area  are;  The  number 
of  rural  communities  to  be  provided  with 
technical  and  advisory  services:  the  number 
of  rural  poor  individuals  who  are  expected  to 
be  directly  served  by  applicant-supported 
improved  water  and  waste  water  systems;  the 
decrease  in  the  number  of  inadequate  water 
systems  related  to  applicant  activity;  the 
number  of  newly-established  and  applicant- 
supported  treatment  systems  (all  of  the  above 
maybe  expressed  in  terms  of  equivalent 
connection  units);  the  increase  in  local 
capacity  in  engineering  and  other  areas  of 
expertise;  and  the  amount  of  non- 
discretionary  program  dollars  expected  to  be 
mobilised. 

e.  Significant  and  Beneficial  Inipact  and 
Other  Criteria 

The  project  narrative  must  address  the 
remaining  aspects  of  the  project  noted  in  the 
'outline  of  Part  F,  "Contents  of  Application 
and  Receipt  Process",  Items  V  and  VI.  These 
include  private  partnerships  and  Budget 
Appropriateness  and  Reasonableness"  areas 
as  well  as  information  to  be  included  in  the 
appendices. 


Table  of  Standard  Industrial  Codes  and  CX:cupational  Classifications 


Standard  industrial  (sic)  codes 


Agriculture 

Mining 

Constnjotion 

Manufacturing 

Transportation,  arxj  Public  Utilities 

Wholesale  and  Retail  Trade 

FinancQ,  Insurance  and  Real  Estate 

Sen/ice$ 

Govemfnent 


Occupational  classifications 


Managerial  and  Professional  Specialty  Technical  sales,  and  Adminis- 
trative support  (includes  technicians  and  related  support,  techntctans, 
sales  occupations,  including  clerical). 

Precision  Production,  Craft,  and  Repair  (includes  mechanics,  repairers, 
construction  trades,  crafters). 

Operators,  fabricators,  and  laborers  (Includes  machine  operators,  as- 
semblers, inspectors,  transportation  and  material  moving  occupa- 
tions, handlers,  equip  cleaners,  Helpers,  laborers  including  construc- 
tion laborers). 

Farming,  Forestry  and  Fishing. 


Souroa:  U.S.  Department  of  Commerce, 
679andfe80.  / 

BILUNQ  CODE  41M-01-M 
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APPLICANT'S  CHECKLIST 


This  checklist  will  assist  you  with  preparing  and  assembling  your  application.  Completing  the  checklist  can  help  ensure 
that  you  do  not  omit  key  information.  Because  this  checklist  is  used  by  many  ACF  programs,  some  of  the  information 
might  not  apply  to  your  appbcation.  This  checklist  DOES  NOT  have  to  be  completed  and  returned  with  your 
appUcation. 


Authorizing  official  read  and  understood  Certification  Regarding  [>ebarment. 
Suspension,  and  Other  Responsibility  Matters? 


Authorizing  official  read  and  understood  Certification  Regarding  Drug-Free 
Workplace  Requirements-Grantees  Other  Than  Individuals? 


Authorizing  official  read  and  understood  Certification  Regarding  Enviroiunental 
Tobacco  Smoke?  __^_^^ 


Appbcation  for  Federal  Assistance  (SF  424)  was  completed?  Proper  Signature  and 
Date  for  Line  18?  


Budget  Information-Non-Construction  Programs  (SF  424A)  or  Budget  Information- 
Construction  Programs  (SF  424C)  was  completed? 


Assurances-  Non-Construction  Programs  (SF  424B)  or  Assurances-Construction 
Programs  (SF  424D)  was  completed?  (Proper  Signature  and  Date?) 


Certification  Regarding  Lobbying  was  completed?  (Proper  ^gnatxire  and  Date?) 


Disclosure  of.  Lobbying  Activities  was  completed?  (Proper  Signatiire  and  Date?) 


Other  special  certifications,  assurances,  and/ or  disclosures  required  under  the 
program  were  completed  (e.g.,  maintenance  of  effort  certification)? 
Proof  of  nonprofit  status  was  provided? 


Has  additional  information  such  as  biographical  sketch(es)  with  job  descnption(s)  and 
other  additional  information  been  attached,  when  required? 


For  a  Supplemental  application,  does  the  detailed  budget  only  address  the  additional 
funds  requested? 


Checked  all  budget  computations  for  accuracy? 


^-*  FOLLOW-UP  QUESTIONS 

On  the  Application  for  Fedeftd  Assistance  (SF  424), 

=>    did  you  enter  the  application  number  issued  by  the  sponsoring  ACF  office  in  the  "Federal  Identifier"  block? 

=»    did  you  type  the  12  digit  Payee  EIN  or  PIN  previously  assigned  to  your  organization  by  DHHS  in  the  "Federal 

Identifier"  block? 
=»    is  the  EIN  in  Item  #6  assigned  to  the  organization  and  organizational  unit  named  in  Item  #5? 
=*    did  you  include  city,  county,  state  and  zip  code  of  the  applicant  did  organization  in  Item  #5? 
:*    has  the  appropriate  box  been  checked  in  Item  #16? 
^    has  the  entire  proposed  project  period  been  identified  in  Item  #13? 
On  the  Budget  InformaUon  form  (SF  424A  or  SF  424C), 
^    do  the  totals  in  Section  B  match  the  totals  provided  in  the  budget  and  budget  narrative? 


YES       N/A 


I 


SUGGESTED  ORDERING  OF  APPLICATION  MATERIALS 


STANDARD 


PROJECT 


DISCLOSURES 


END 
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APPLICATION  FORMS  DESCRIPTION       CERTIFICATIONS 
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Airworthiness  Standards;  Transport 
Category  Rotorcraft  Performance;  Final 
Rule 
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DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviation  AdmlnistFatlon 

14CFRPart29 

[Dochat  No.  24802;  AmandnMirt  No.  29^44] 

RIN  2120-AG86 

Ahworthinaaa  Standarda;  Trafiaport 
Catagory  Rotorcraft  Parfonnanca 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

OUmiARY;  This  rule  amends  the 
airworthiness  standards  for  Transport 
Category  rotorcraft  by  making  several 
nonsubstantive  clarification  changes  to 
the  wording  and  by  correcting  various 
nonsubstantive  errors  in  the 
performance  requirements  section.  This 
rule  is  needed  to  correct  errors  in  a  final 
rule  published  on  May  10, 1996. 
DATES:  This  final  rule  is  effective 
November  17, 1999.  Comments  must  be 
submitted  on  or  before  September  20, 
1999. 

AOORESSES:  Submit  comments  in 
duplicate  to  the  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel  (AGC-200),  Attention:  Rules 
Docket  No.  24802,  800  Independence 
Ave.,  SW,  Washington,  DC  20591. 

Conunents  may  also  be  submitted 
electronically  to  the  following  Internet 
address:  9-NPRM-CMTSOfaa.gov. 
Comments  submitted  must  be  marked: 
Docket  No.  24802. 

Comments  may  be  examined  in  Room 
915G  on  weekdays  between  8:30  a.m. 
and  5:00  p.m.,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lance  T.  Cant,  Rotorcraft  Standards 
Sta£f,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  Fort 
Worth,  Texas  76193-0110,  telephone 
(817)  222-5114.  fax  (817)  222-5961. 
SUPPI.BIIENTARY  INFORMATION: 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
conunents  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
AOORESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 


Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  will  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  24802."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Availability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to: 
FAA,  Office  of  Rulemaking,  Attention: 
ARM-1,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591;  or  by 
telephoning  (202)  267-9680.'  Individuals 
requesting  a  copy  of  this  final  rule 
should  identify  dieir  request  with  the 
amendment  number  or  docket  niunber. 

An  electronic  copy  of  this  final  rule 
may  be  downloaded,  by  using  a  modem 
and  suitable  communications  software, 
fitim:  the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339);  the 
Government  Printing  Office's  electronic 
bulletin  board  service  (telephone  (202) 
512-1661);  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  (202) 
267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov,  or  the 
Government  Printing  Office's  webpage 
at  http://www.access.gpo.gov/nara,  for 
access  to  recently  published  rulemaking 
dociunents. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBEFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  application  of  the  law  to  specific 
sets  of  facts  suppUed  by  a  small  entity. 


If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official,  you  may  contact  Charlene 
Brown,  Program  Analyst  Sta£F,  Office  of 
Rulemaking,  ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  under 
"Rulemaking"  of  the  FAA's  web  page  at 
http://www.faa.gov  and  may  send 
electronic  inquiries  to  the  following 
internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

After  publication  of  the  Transport 
Category  Rotocraft  Notice  of  Proposed 
Rulemaking  (NPRM),  Notice  90-1  (55 
FR  698,  January  8, 1990),  the  Joint 
Harmonization  Working  Group  (JHWG) 
proposed  some  nonsubstantive  changes 
to  be  included  in  the  final  rule.  The 
FAA  reviewed  the  JHWG  proposal  and 
concurred  with  the  changes.  However, 
the  changes  were  inadvertently  omitted 
in  the  final  rule  published  May  10, 1996 
(61  FR  21894),  and  two  correction 
documents  published  July  1, 1996  (61 
FR  33963),  and  July  15,  1996  (61  FR 
36965),  following  Notice  90-1. 

This  final  rule  will  make  the 
nonsubstantive  changes  to  some 
paragraphs  of  part  29.  The  changes  will 
clarify  the  language  to  avoid  coniusion 
and  diverse  interpretations  of  these 
standards. 

Discussion 

The  following  is  a  discussion  of  the 
changes  of  part  29: 

1 4  CFR  29.59    Takeoff  Path:  Category  A 

Section  29.59  is  revised  for 
clarification.  The  revision  is  an  editorial 
reordering  of  paragraphs. 


14  CFR  29.62 
Category  A 


Rejected  Takeoff: 


Section  29.62(a)  is  revised  for 
clarification.  The  current  wording  of 
§  29.62(a)  may  be  interpreted  to  imply 
that  the  procedures  of  §§  29.59  and 
29.60  are  to  be  followed  only  to  the 
engine  failure  point  and  that  the  takeoff 
and  rejected  takeoff  paths  may  diverge 
from  that  point.  However,  in  calculating 
the  rejected  takeoff  path  distances  of 
§  29.62(a),  the  requirements  of  §§  29.59 
and  29.60  are  to  be  followed  up  to  the 
takeoff  decision  point  (TDP).  Therefore, 
the  section  is  revised  by  removing 
references  to  the  engine  failure  point  to 
preclude  misinterpretation  of  the 
requirement. 
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engine 
§  29.15 
becausi 


1 4  CFR  29. 67    Climb:  One-Engine- 
Inoperative  (OEI) 

In  §  29.67,  the  introductory  text  of 
paragraph  (a)(2),  paragraphs  (a)(2)(i)  and 
(a)(3)(i)t  and  the  introductory  text  of 
paragraph  (b)  are  revised  to  specify  that 
the  euKUe  power  ratings  are  for  one- 

^operative  to  be  consistent  with 
Paragraph  (a)(2)(ii)  is  deleted 
le  requirement  is  previously 
stated  in  §  29.64.  The  deletion  of 
paragrata^  (a)(2)(ii)  resulted  in  an 
editoriajirenumbering  of  paragraphs  (iii) 
and  (iv)j  ks  (ii)  and  (iii)  respectively. 

1 4  CFRd^g.  77    Landing  Decision  Point 
(LDP):  qktegory  A 

The  r^uirements  of  §  29.77  are 
clarifieqpy  dividing  this  section  into 
paragrabps  (a)  and  (b)  and  clearly 
identii^^g  the  inclusion  of  the  pilot 
recognition  time  interval  in  the 
definition  of  the  LDP. 

1 4  CFR  i9.81    Landing  Distance: 
Category  A 

In  §  2^.81,  the  requirement  to 
determine  landing  distance  from  a 
height  of  25  feet  for  elevated  landing 
operations  is  deleted.  The  requirement 
to  determine  landing  distance  from  25 
feet  has;ao  operational  significance  and 
represents  an  unnecessary  consideration 
for  elevated  heliports. 

14CFRi9.85    Balked  Landing: 
Category  A 

Editoj^l  changes  in  §  29.85  insert  the 
phrase  ''yn\h  the  critical  engine 
inoperative"  in  the  introductory  text 
and  delate  that  phrase  from  paragraph 
(a)  and  ^jsimilar  phrase  from  paragraph 
(b).  In  paragraph  (c),  the  word 
"distanii^"  is  replaced  with  the  more 
descriptiiVe  term  "(loss  of  height)". 


14  CFR, 
System 


.1323  Airspeed  Indicating 


hi  §  2<l  1323(c)(1).  an  editorial 
correction  changes  "critical"  decision 
point  toli^ad  "takeoff'  decision  point. 
This  teiiil  parallels  the  term  used  in 
other  sections  of  part  29. 

1 4  CFR  29.1587  Performance 
Information 

hi  §  24|l587(a)(4)  and  (5).  references 
to  §§  29J63  and  29.83  are  deleted 
because  Itpose  sections  are  applicable  to 
Category  S  performance,  and 
§  29.158{^(a)  contains  only  Category  A 
requireiwnts.  AdditionaUy,  reference  to 
§  29.85.  omitted  in  error,  is  added  to 
paragraph  (a)(5). 

Paperwerk  Reduction  Act 

In  accordance  with  the  paperwork 
Reductioh  Act  of  1995  (44  U.S.C. 


3507(d)),  there  are  no  reporting  or 
recordkeeping  requirements  associated 
with  this  final  rule. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

The  FAA  has  determined  that  notice 
and  prior  pubUc  comment  are 
unnecessary  in  promulgating  this 
regulation.  Therefore,  it  can  be  issued 
immediately  since  it  only  involves 
minor  correction,  clarification,  and 
editorial  changes.  For  the  reasons 
discussed  in  the  preamble,  I  certify  that 
this  regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
PoUcies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

International  Traded  Impact  Statement 

The  rule  will  not  constitute  a  barrier 
to  international  trade,  including  the 
export  of  U.S.  goods  and  services  to 
foreign  coimtries  and  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

Unfunded  Mandates  Reform  Act 
Assessment 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
a&2  U.S.C.  §§  1501-1571,  requires  each 
Federal  agency,  to  the  extent  permitted 
by  law,  to  preparef  a  written  assessment 
of  the  effects  of  any  Federal  mandate  in 
a  proposed  or  final  agency  rule  that  may 
result  in  expendittires  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year. 

This  rule  does  not  meet  the  thresholds 
of  the  Act.  Therefore,  the  requirements 
of  Tide  n  of  the  Act  do  not  apply. 

EnviTonmental  Analysis 

FAA  Order  1050.  ID  defines  FAA 
actions  that  may  be  categorically 
excluded  frttm  preparation  of  a  National 


Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4.  paragraph  4(j),  this 
rulemaking  action  quaUfies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  rulemaking 
has  been  assessed  in  accordance  with 
the  Energy  Policy  and  Conservation  Act 
(EPCA)  and  Pubhc  Law  94-163.  as 
amended  (42  U.S.C.  6362).  It  has  been 
determined  that  it  is  not  a  major 
regulatory  action  under  the  provisions 
of  die  EPCA. 

List  of  Subjects  in  14  CFR  Part  29 

Air  transportation,  Aircraft.  Aviation 
safety.  Rotorcraft,  Safety. 

The  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  29 
of  the  Federal  Aviation  Regulation  as 
follows: 

PART  29— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

1.  The  authority  citation  for  part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701- 
44702,  44704. 

2.  In  §  29.59,  paragraph  (e)  is 
redesignated  as  paragraph  (c),  and 
paragraphs  (c)  and  (d)  are  redesignated 
as  (d)  and  (e)  respectively. 

3.  Section  29.62(a)  is  revised  to  read 
as  follows: 

129.62    Rejected  takeoff :  Category  A 

***** 

(a)  The  takeoff  path  requirements  of 
§§  29.59  and  29.60  being  used  up  to  the 
TDP  where  the  critical  engine  failure  is 
recognized  and  the  rotorcraft  is  landed 
and  brought  to  a  complete  stop  on  the 
takeoff  surface; 


4.  Secti8on  29.67  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(2),  paragraphs  (a)(2)(i)  and 
(a)(3)(i).  and  paragraph  (b);  by  removing 
paragraph  (a)(2)(ii);  and  by 
redesignating  (a)(2)(iii)  and  (a)(2)(iv)  as 
(a)(2)(ii)  and  (a)(2)(iii)  respectively. 

§29.67    Climb:  One-engine-inoperative  ' 

(oeo 

(a)  •  *  * 

(2)  The  steady  rate  of  cUmb  without 
ground  effect.  1000  feet  above  the 
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takeoff  surface,  must  be  at  least  150  feet 
per  minute,  for  each  weight,  altitude, 
and  temperature  for  which  takeoff  data 
are  to  be  scheduled  with — 

(i)  The  critical  engine  inoperative  and 
the  remaining  engines  at  maximum 
continuous  power  including  continuous 
OEI  power,  if  approved,  or  at  30-minute 
OEI  power  for  rotorcraft  for  which 
certification  for  use  of  30-minute  OEI 
power  is  requested; 

(3)*  *  • 

(i)  The  critical  engine  operative  and 
the  remaining  engines  at  maximiun 
continuous  power  including  continuous 
OEI  power,  if  approved,  and  at  30- 
minute  OEI  povrm  for  rotorcraft  for 
which  certification  for  the  use  of  30- 
minute  OEI  power  is  requested: 
***** 

(b)  For  multiengine  Category  B 
rotorcraft  meeting  the  Category  A  engine 
isolation  reqiurements,  the  steady  rate 
of  climb  (or  descent)  must  be 
determined  at  the  speed  for  best  rate  of 
climb  (or  minimum  rate  of  descent)  at 
each  altitude,  temperature,  and  weight 
at  which  the  rotorcraft  is  expected  to 
operate,  with  the  critical  engine 
inoperative  and  the  remaining  engines 
at  maximum  continuous  power 
including  continuous  OEI  power,  if 
approved,  and  at  30-minute  OEI  power 
for  rotorcraft  for  which  certification  for 


the  use  of  30-minute  OEI  power  is 
requested. 

5.  Section  29.77  is  revised  to  read  as 
follows: 

§29.77    Landing  dwHsion  Point  (LDP): 
CatagoryA 

(a)  The  LDP  is  the  last  point  in  the 
approach  and  landing  path  hom  which 
a  balked  landing  can  be  accompUshed 
in  accordance  with  §  29.85. 

(b)  Determination  of  the  LDP  must 
include  the  pilot  recognition  time 
interval  following  failure  of  the  critical 
engine. 

6.  Section  29.81  is  revised  to  read  as 
follows: 

i29.A1    Landing  distance:  Category  A. 

The  horizontal  distance  required  to 
land  and  come  to  a  complete  stop  (or  to 
a  speed  of  approximately  3  knots  fbr 
water  landings)  bota  a  point  50  ft  above 
the  landing  surface  must  be  determined 
fttjm  the  approach  and  landing  paths 
established  in  accordance  with  §  29.79. 

7.  Section  29.85  is  revised  to  read  as 
follows: 

129.85    Ballied  landing:  Category  A. 

For  Category  A  rotorcraft,  the  balked 
landing  path  with  the  critical  engine 
inoperative  must  be  established  so 
that— 


(a)  The  transition  from  each  stage  of 
the  maneuver  to  the  next  stage  can  be 
made  smoothly  and  safely; 

(b)  From  the  LDP  on  the  approach 
path  selected  by  the  applicant,  a  safe 
climbout  can  be  made  at  speeds 
allowing  compliance  with  the  climb 
requirements  of  §  29.67(a)(1)  and  (2); 
and 

(c)  The  rotorcraft  does  not  descend 
below  15  feet  above  the  landing  surface. 
For  elevated  heliport  operations, 
descent  may  be  below  the  level  of  the 
landing  surface  provided  the  deck  edge 
clearance  of  §>39.60  is  maintained  and 
the  descent  (loss  of  height)  below  the 
landing  surface  is  determined. 

S  29.1 323    [Amended] 

8.  In  Section  29.1323(c)(1),  the  word 
"critical"  is  removed  and  add  the  word 
"takeoff*  in  its  place. 

§29.1587    [Amended] 

9.  In  §  29.1587(a)(4),  remove  the 
words  "or  §29.63". 

10.  In  §  29.1587(a)(5),  remove  the 
words  "or  §  29.83"  and  add  the  words 
"and  §  29.85"  in  their  place. 

Issued  in  Washington,  DC,  on  August  12, 
1999. 

Jane  F.  Garvey, 

Administrator. 

[FR  Doc.  99-21380  Filed  8-18-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  607. 610, 640,  and  660 
(DodWt  No.  98N-0581] 

Raqulrsmonts  for  Testing  Human 
Blood  DofMNS  for  Evidsnce  of  Infection 
Due  to  Communicable  Dieeese  Agents 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  the  general  biological  product 
standards  by  updating  the  hepatitis  B 
virus  (HBV)  and  hiunan 
immunodeficiency  virus  (HIV)  testing 
requirements,  by  adding  testing 
requirements  for  hepatitis  C  virus 
(HCV),  hiunan  T-lymphotropic  virus 
(HTLV),  and  by  adding  reqiiirements  for 
licensed  supplemental  (i.e.,  additional, 
.more  specific)  testing  when  a  donation 
is  fovnd  to  be  repeatedly  reactive  for 
any  of  the  required  screening  tests  for 
evidence  of  infection  due  to 
commimicable  disease  agents.  The 
agency  is  also  proposing  to  require 
manufacturers  of  test  kits  approved  for 
use  in  testing  donations  of  human  blood 
and  blood  components  for  evidence  of 
infection  due  to  communicable  disease 
agents  to  use  reference  panels,  when 
available,  to  verify  the  acceptable 
sensitivity  and  specificity  of  each  lot. 
FDA  is  taking  this  action  as  part  of  the 
agency's  "Blood  Initiative"  in  which 
FDA  is  reviewing  and  revising,  when 
appropriate,  its  regulations,  policies, 
guidance,  and  procediues  related  to 
blood  and  blood  products,  including 
plasma  derivatives.  This  proposed  rule 
is  intended  to  help  protect  the  safety 
and  ensure  the  quality  of  the  nation's 
blood  supply  and  to  promote 
consistency  in  the  industry. 
DATES:  Sulnnit  written  comments  on  the 
proposed  rule  by  November  17, 1999. 
Submit  written  comments  on  the 
information  collection  provisions  by 
September  20, 1999.  The  agency  is 
proposing  that  any  final  rule  that  may 
issue  based  upon  this  proposed  rule 
become  effective  180  days  after  its  date 
of  publication  in  the  Federal  Register. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
written  comments  on  the  information 
collection  provisions  to  the  Office  of 
Information  and  Regulatory  Afiiairs, 
OMB.  New  Executive  Office  Bldg..  725 


17th  St.  NW.,  Washington,  DC  205Q3, 
Attn:  Wendy  Taylor,  Desk  Officer  for 
FDA. 

FOR  FURTHER  MFORMATION  CONTACT: 
Paula  S.  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N.  Rockville, 
MD  20852-1448.  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  The  Blood  Initiative 

For  a  variety  of  reasons,  discussed  as 
follows,  FDA  has  decided  to 
comprehensively  review  and,  as 
necessary,  revise  its  regvilations, 
policies,  guidance,  and  procedures 
related  to  the  licensing  and  regulation  of 
blood  products.  In  the  Federal  Register 
of  June  3, 1994  (59  FR  28821  and  59  FR 
28822,  respectively).  FDA  issued  two 
documents  entitled  "Review  of  General 
Biologies  and  Licensing  Regulations" 
(Docket  No.  94N-0066)  and  "Review  of 
Regulations  for  Blood  Establishments 
and  Blood  Products"  (Docket  No.  94N- 
0080).  The  documents  annoimced  the 
agency's  intent  to  review  biologies 
regulations  in  parts  600,  601,  606, 607, 
610. 640.  and  660  (21  CFR  parts  600. 
601,  606,  607,  610,  640,  and  660)  and 
requested  written  conunents  from  the 
public.  Interested  persons  were  given 
until  August  17, 1994,  to  respond  to  the 
documents.  In  response  to  requests  for 
additional  time,  FDA  twice  extended 
the  comment  period,  as  announced  in 
the  Federal  Register  of  August  17, 1994 
(59  FR  42193),  and  November  14, 1994 
(59  FR  56448).  In  addition,  FDA 
responded  to  requests  for  a  public 
meeting  to  allow  for  the  presentation  of 
comments  regarding  the  agency's  intent 
to  review  the  biologies  regulations.  On 
January  26, 1995,  FDA  held  a  public 
meeting  to  provide  an  opportunity  for 
all  interested  individuals  to  present 
their  comments  and  to  assist  the  agency 
in  determining  whether  the  regulations 
should  be  revised,  rescinded,  or 
continued  without  change.  Since  the 
time  of  the  regulation  review,  FDA  has 
implemented  a  number  of  changes  to  its 
regulations  and  policies  applic^le  to 
the  general  biologies  and  licensing 
regulations,  some  of  which  applied  to 
blood  products  as  well  as  other 
biological  products.  (See,  e.g..  the  final 
rules  issued  on  May  14, 1996  (61  FR 
24313);  August  1, 1996  (61  FR  40153); 
November  6. 1996  (61  FR  57328);  July 
24, 1997  (62  FR  39890);  and  October  15, 
1997  (62  FR  53536).) 

Because  of  the  importance  of  a  safe 
national  blood  supply,  the  U.S.  House  of 
Representatives  Oammittee  on 
Government  Reform  and  Oversight, 


Subcommittee  on  Hiunan  Resources  and 
Intergovernmental  Relations  (the 
Subcommittee)  and  other  groups  such  as 
the  General  Aceoimting  Office  (GAO), 
and  the  Institute  of  Medicine  (lOM) 
have  reviewed  the  agency's  policies, 
practices,  and  regulations.  Reports 
issued  following  the  respective  reviews 
made  a  niunber  of  recommendations  as 
to  how  FDA  might  improve  the 
biologies  regulations,  particularly  as 
they  apply  to  the  continued  safety  of 
blood  products.  The  relevant  reports 
are:  (1)  "Protecting  the  Nation's  Blood 
Supply  From  Infectious  Agents:  The 
Need  for  New  Standards  to  Meet  New 
Threats"  by  the  Subcommittee  (August 
2. 1996);  (2)  "Blood  Supply:  FDA 
Oversi^t  and  Remaining  Issues  of 
Safety"  by  GAO  (February  25. 1997);  (3) 
"Blood  Supply:  'Transfusion-Associated 
Risks"  by  GAO  (February  25. 1997);  and 
(4)  "HIV  and  the  Blood  Supply:  An 
Analysis  of  Crisis  Decisionmaking"  by 
lOM  (July  13, 1995).  These  reports  are 
on  file  with  the  Dockets  Management 
Branch  (address  above)  imder  the 
docket  number  given  in  the  heading  of 
this  document. 

FDA  has  reviewed  these  reports  and 
aigrees  with  the  majority  of  the 
recommendations  contained  within 
them.  However,  rather  than  to  only 
respond  specifically  to  the 
recommendations  from  the 
Subcommittee,  GAO,  lOM,  and  the 
public,  FDA  has  convened  a  number  of 
internal  task  forces  to  review  a  variety 
of  issues  related  to  the  regulation  of 
blood  and  blood  products,  including 
how  to  most  appropriately  update  the 
existing  regulations  applicable  to  blood 
and  blood  products.  In  the  future,  FDA 
intends  to  issue  a  number  of  blood- 
related  rulemakings  that  various  FDA 
task  groups  are  currently  preparing. 
FDA  is  not  describing  the  specific 
recommendations  it  has  received  and 
the  nimierous  objectives  of  the  Blood 
Initiative  in  this  document.  Future 
rulemaking  and  other  notices  will 
describe  and  discuss  specific 
recommendations  and  regulatory 
objectives. 

B.  Requirements  and  Recommendations 
for  Testing  Donors  of  Blood  and  Blood 
Components 

Requirements  for  testing  blood  donors 
for  hepatitis  B  surface  antigen  and 
antibody  to  HIV  are  ciurently  codified 
in  part  610.  The  agency  has  issued 
various  guidance  dociunents  to 
registered  blood  and  plasma 
establishments  providing 
recommendations  for  testing  for 
antibody  to  hepatitis  B  core  antigen, 
antibody  to  human  T-lymphotropic 
virus  types  I  and  II.  antibody  to  hepatitis 
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C  viru^,  and  HIV-l  p24  antigen.  The 
purposlas  of  the  guidance  documents  are 
to  assist  blood  establishments  in 
protectihg  the  safety  of  the  blood  supply 
and  to  ^tablish  policies  with  the  intent 
of  proim)ting  consistency  in  the 
industry.  These  guidance  documents 
represeat  the  agency's  current  thinking 
on  the  appropriate  testing  of  hiunan 
blood  qpnors  for  evidence  of  infection 
due  to  l^^arious  communicable  disease 
agents.  Through  inspection,  FDA  has 
detenni^ed  that  blood  establishments 
generallj^  have  been  following  these 
recommendations.  However,  there  have 
been  instances  where  there  have  been 
variati(^^s  in  testing  and  in  the 
determination  of  suitability  of  the  blood 
based  oil  the  testing  results. 
Accordingly.  FDA  is  proposing  to 
require!  testing  consistent  with  its 
ciurenlj  recommendations  and  industry 
practice.  This  will  help  ensure 
consistency  in  the  blood  industry's 
testing  {practices,  and  provide  FDA  with 
clear  eolorcement  authority  if 
compliance  problems  should  occur. 

The  guidance  documents  referenced 
in  this  dociunent  or  otherwise 
applicajl^le  to  the  testing  of  blood  donors 
may  be!  obtained  from  Ae  Office  of 
Commutiication,  Training,  and 
Manufdcpturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Reseanji  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  20pN,  Rockville,  MD  20852-1448. 
Send  o^  self-addressed  adhesive  label 
to  assis|t[that  office  in  processing  your 
requestBi  The  guidance  documents  may 
also  be  obtained  by  mail  by  calling  the 
CBER  ypice  Information  system  at  1- 
800-«3  i-4709  or  301-827-1800,  or  by 
FAX  by  calling  the  FAX  Information 
System  at  1-888-CBER-FAX  or  301- 
827-38JJI4.  Persons  with  access  to  the 
Intemei  inay  obtain  the  dociunents  by 
using  the  World  Wide  Web  (WWW).  For 
WWW  access,  connect  to  CBER  at 
"http://lwww.fda.gov/cber/ 
publica)tions.htm". 

As  part  of  the  Blood  Initiative,  the 
agency  is  proposing  to  revise  part  610 
subpartiE.  Currently,  subpart  E  requires 
testing  tor  HBV  and  HIV  and  the 
development  and  administration  of  a 
product  quarantine  and  recipient 
notification  ("Lookback")  program 
when  dbiors  test  repeatedly  reactive  for 
antibody  to  HIV,  or  otherwise  are 
determined  to  be  unsuitable  when 
tested  i^i  accordance  with  §610.45.  In 
responsi^  to  the  recommendations  made 
in  varioii|s  reports  addressing  the  safety 
of  the  nation's  blood  supply  mentioned 
previou^y,  FDA  is  proposing  to:  (1) 
Require!  Screening  tests  for  evidence  of 
infection  due  to  communicable  disease 
agents  fpr  autologous  donations  (blood 


donations  intended  to  be  later  reinfused 
into  the  donor)  in  order  to  reduce  the 
risk  of  transmission  of  communicable 
disease  by  untested  units  inadvertently 
entering  the  blood  supply;  (2)  require 
supplemental  (additional,  more  specific) 
testing  of  all  donations  that  are 
repeatedly  reactive  by  screening  tests  for 
which  there  are  supplemental 
(additional,  more  specific)  tests;  and  (3) 
codify  as  requirements  those 
recommendations  that  FDA  has  issued 
that  are  necessary  to  ensure  blood 
safety,  including  testing  for  evidence  of 
infection  due  to  HIV,  HBV,  HCV,  and 
HTLV.  FDA  is  considering  proposing  a 
general  testing  regulation  for  blood  and 
blood  components  in  the  future  that 
would  require  blood  establishments  to 
test  for  additional  relevant 
communicable  diseases.  Such  a  rule 
could  impose  testing  obligations  as 
additional  relevant  communicable 
disease  agents  are  identified  and  FDA 
approves  tests  for  such  agents. 

n.  Legal  Authority 

FDA  is  proposing  to  issue  this  new 
rule  under  the  authority  of  sections  351 
and  361  of  the  Public  Health  Service  Act 
(PHS  Act)  (42  U.S.C.  262  and  264  et 
seq.),  and  the  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
that  apply  to  drugs  (21  U.S.C.  201  et 
seq.).  Under  section  361  of  the  PHS  Act, 
FDA  may  make  and  enforce  regulations 
necessary  to  prevent  the  introduction, 
transmission,  and  spread  of 
communicable  disease  between  the 
States  or  from  foreign  coimtries  into  the 
States  (see  Sec.  1, 1966  Reorg.  Plan  No. 
3  at  42  U.S.C.  202  for  delegation  of 
section  361  authority  from  the  Surgeon 
General  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  {Secretary);  see  21  CFR 
5.10(a)(4)  for  delegation  from  the 
Secretary  to  the  Food  and  Drug 
Administration).  Intrastate  transactions 
may  also  be  regulated  imder  section  361 
of  die  PHS  Act  (see  Louisiana  v. 
Mathew,  427  F.  Supp.  174, 176  (E.D.La. 
1977)).  Testing  each  donation  for 
evidence  of  infection  due  to 
communicable  disease  agents  would 
help  prevent  unsafe  units  of  blood  or 
blood  components  from  entering  the 
blood  supply.  The  focus  of  the  proposed 
rule  is  preventing  the  introduction  and 
spread  of  communicable  disease 
through  transfusion. 

All  hlood  and  blood  components 
introduced  or  delivered  for  introduction 
into  interstate  commerce  also  are  subject 
to  section  351  of  the  PHS  Act  (42  U.S.C. 
262).  Section  351(a)  of  the  PHS  Act 
requires  that  manufactiurers  must  have  a 
license  which  has  been  issued  upon 
showing  that  the  manufacturing 


establishment  meets  ail  applicable 
standards,  prescribed  in  the  biologies 
regulations,  designed  to  insure  the 
continued  safety,  purity,  and  potency  of 
the  blood  and  blood  components,  and 
that  the  product  is  safe,  pure,  and 
potent.  FDA's  license  revocation 
regulations  provide  for  the  initiation  of 
revocation  proceedings,  if,  among  other 
reasons,  the  establishment  or  the 
product  fails  to  conform  to  the 
standards  in  the  license  application  or 
in  the  regulations  designed  to  ensure  the 
continued  safety,  purity,  or  potency  of 
the  product  (§601.5).  Section  351  of  the 
PHS  Act  provides  for  criminal  penalties 
for  violation  of  the  laws  governing 
biologies.  Violations  can  be  pimishable 
by  fines  or  imprisonment,  or  both. 
The  act  also  applies  to  biological 
products  (42  U.S.C.  262(d),  as 
amended).  Blood  and  blood  components 
are  considered  drugs,  as  that  term  is 
defined  in  section  201(g)(1)  of  the  act 
(21  U.S.C.  321(g)(1))  (see  United  States 
V.  Calise,  217  F.  Supp.  705  (S.D.N. Y. 
1962)).  Because  blood  and  blood 
components  are  drugs  imder  the  act. 
blood  establisiunents  must  comply  with 
the  substantive  provisions  and  related 
regulatory  scheme.  Under  section  501  of 
the  act  (21  U.S.C.  351),  drugs  are 
deemed  "adulterated"  if  the  methods 
used  in  their  manufactiuing,  processing, 
packing,  or  holding  do  not  conform  with 
ciurent  good  manufacturing  practices 
(21  U.S.C.  351(a)(2)(B)).  Under  die 
proposed  rule,  blood  establishments 
would  be  required  to  test  each  donation 
of  blood  and  blood  components  for 
evidence  of  infection  due  to 
communicable  disease  agents.  Blood 
and  blood  components  manufactured 
from  donations  that  are  not  tested  in 
accordance  with  this  proposed  rule 
would  be  considered  adulterated  under 
21  U.S:C.  351(a)(2)(B),  and  blood 
establishments,  and  blood  and  blood 
components  would  be  subject  to  the 
act's  enforcement  provisions  for 
violations  of  the  act. 

m.  Description  of  die  Proposed  Rule 

This  rule  is  proposed  in  order  to 
reduce  the  risk  of  infection  due  to 
communicable  disease  agents  to  blood 
product  recipients  and  to  individuals 
handling  blood  or  blood  products 
including  components  of  a  medical 
device.  FDA  proposes  to  require  that 
each  donation  of  human  blood  or  blood 
component,  including  those  intended 
for  autologous  use  or  as  a  component  of 
a  medical  device,  be  tested  for  evidence 
of  infection  due  to  HIV,  types  1  and  2; 
HBV;  HCV;  and  HTLV,  types  I  and  II. 
Each  donation  that  tests  repeatedly 
reactive  when  screened  for  evidence  of 
infection  due  to  any  of  the 
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communicable  disease  agents  would  be 
required  to  be  further  tested  whenever 
a  supplemental  (additional,  more 
specific)  test  has  been  approved  for  such 
use  by  FDA.  Testing  would  be  required 
to  be  performed  by  a  laboratory  certified 
imder  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA)  and  registered  with  FDA  in 
accordance  with  part  607.  When  donors 
test  repeatedly  reactive,  the  agency 
would  require  deferral  of  such  donors 
from  futiue  donations.  Criteria  are 
proposed  for  release  or  shipment  of 
htunan  blood  or  blood  components  prior 
to  completion  of  testing,  and  restrictions 
on  shipment  or  use  of  human  blood  or 
blood  components  that  test  repeatedly 
reactive  when  screened  for  evidence  of 
infection.  The  proposed  rule  would  also 
require  manufacturers  of  approved  test 
kits  to  test  hiunan  blood  donors  for 
evidence  of  infection  due  to 
communicable  disease  agents  to  verify 
an  acceptable  sensitivity  and  specificity 
of  each  lot  of  test  kit  using  a  reference 
panel  obtained  from  CBER,  when 
available. 

A.  Required  Testing  for  Communicable 
Disease  Agents 

Proposed  §  610.40(a)  would  require 
testing  for  evidence  of  infection  due  to 
the  communicable  disease  agents  HIV, 
types  1  and  2;  HBV;  HCV;  and  HTLV, 
t)rpe8 1  and  II  using  screening  tests 
approved  for  such  use  by  FDA  in 
accordance  with  the  manufacturers' 
instructions.  The  agency  is  not 
proposing  to  specify  the  marker(s)  to  be 
tested  for,  such  as  a  specific  antigen  or 
antibody.  The  purpose  of  testing  is  to 
adequately  and  appropriately  reduce  the 
risk  of  transmission  of  communicable 
disease  agents.  Thus,  one  or  more  tests 
that  would  fulfill  proposed  §  610.40 
should  be  chosen  for  this  purpose. 

Historically,  tests  for  new  or  different 
markers  of  infection  due  to  a 
communicable  disease  agent  have 
changed  as  they  become  more 
appropriate  or  the  technology  in  testing 
has  become  more  sensitive  or  specific. 
Therefore,  FDA  is  structuring  the 
proposed  regulations  so  that 
manufacturers  may  adopt  adequate  and 
appropriate  methodologies  to  protect 
the  safety  of  the  nation's  blood  supply, 
without  necessitating  rulemaking  by  the 
agency  witb  the  development  or 
advancement  of  each  test  method,  e.g., 
FDA  recognizes  the  possibility  that 
nucleic-acid-based  screening  could 
replace  some  current  methods  of  testing. 
FDA  beUeves  that  such  nucleic-acid- 
based  screening,  including  "in-house" 
or  "home  brew"  screening  of  blood  or 
blood  components  for  communicable 
disease  agents  required  under  this 


regidation  should  be  regiilated  under 
section  351  of  the  PHS  Act  when  the 
blood  or  blood  components  are  intended 
for  use  in  preparing  a  product, 
including  donations  for  autologous  use 
or  as  a  component  of  a  medical  device. 
Several  manufactiuers  have  begun  to 
conduct  nucleic-acid-based  screening  of 
plasma  pools  for  HIV  and  HCV  under 
investigational  new  drugs  (IND).  FDA 
considers  such  nucleic  acid  testing  of 
plasma  pools  used  to  manufacture  blood 
products  to  be  donor  screening.  FDA 
intends  to  issue  draft  guidance  and 
request  public  comment  on  nucleic  acid 
testing  in  the  near  future. 

As  technology  advances,  FDA  intends 
to  rcqgxilarly  issue  guidance  describing 
those  tests  that  it  believes  are  adequate 
and  appropriate  in  reducing  the  risk  of 
transmission  of  communicable  disease 
agents.  The  agency  would  issue  such 
guidance  in  draft,  giving  the 
opportunity  for  public  comment  and  for 
manufacturers  to  prepare  to  use  any 
appropriate  new  testing  technologies.  In 
some  circumstances,  when  it  is 
necessary  to  protect  the  public  health, 
the  agency  may,  as  described  under  its 
current  Good  Guidance  Practices  (62  FR 
8961,  February  27, 1997),  recommend 
immediate  implementation  of  the 
guidance.  Consistent  with  FDA 
guidance,  as  discussed  in  section  I.B  of 
this  document,  it  is  current  practice  by 
the  blood  industry  to  test  blood 
donations  intended  for  transfusion  or 
for  further  manufacture  for  antibody  to 
HIV,  types  1  and  2;  HIV-1  p24  antigen; 
hepatitis  B  siuiace  antigen  (HBsAg); 
antibody  to  hepatitis  C;  and  by  a 
serologic  test  for  syphilis.  Blood 
donations  intended  for  transfusion 
routinely  are  additionally  tested  for 
antibody  to  HTLV,  types  I  and  n,  and 
antibody  to  hepatitis  B  core  antigen 
(anti-HBc).      ' 

Although  blood  that  is  repeatedly 
reactive  for  anti-HBc  would  not  be 
suitable  for  transfusion  even  when 
negative  for  HBsAg,  the  plasma  from 
such  blood  (viz.,  recovered  plasma) 
would  be  suitable  for  manufactiue  into 
plasma  derivatives.  In  most  cases,  blood 
that  is  negative  for  HBsAg  but  is  reactive 
for  anti-HBc  would  be  from  a  donor  who 
has  cleared  a  hepatitis  B  infection.  Such 
a  donor  would  still  have  circulating 
anti-HBc  and  presumably  would  also 
have  circulating  anti-HBs,  which  is 
hepatitis  B  neutralizing  antibody. 

m  a  small  percentage  of  "window- 
period"  cases,  the  blood  could  be  from 
a  donor  who  only  recently  became 
infected  with  hepatitis  B  virus  such  that 
the  number  of  viruses  in  the  blood  are 
below  detectable  limits  via  antigen 
testing.  While  a  imit  of  blood  from  a 
donor  in  window  period  could  be 


infectious,  use  of  plasma  from  such  a 
donor,  after  pooling  with  plasma  from 
memy  donors  and  manufacturing  into 
plasma  derivatives,  does  not  present  a 
risk  of  transmitting  hepatitis  B  to 
recipients  of  the  plasma  derivatives.  On 
the  basis  of  our  present  knowledge,  this 
ssdety  results  iiom  several  factors.  First, 
plasma  that  is  negative  for  HBsAg,  even 
if  it  is  reactive  for  anti-HBc,  would  have 
only  a  low  titer  of  hepatitis  B  virus.  This 
titer  is  further  lowered  by  pooling  with 
many  "true-negative"  units  of  plasma. 
Second,  virtually  all  plasma  derivatives 
imdergo  validated  virus  removal  and/or 
inactivation  procedures  in  the  course  of 
manufactiue.  Third,  there  is  a  high 
probability  that  some  units  of  plasma  in 
the  pool  will  be  reactive  for  anti-HBs. 
This  can  have  the  added  benefit  both  of 
neutralizing  any  hepatitis  B  virus 
present  and  potentially  aiding  in  its 
removal  during  the  process  of  purifying 
plasma  derivatives.  For  this  last  reason, 
present  knowledge  suggests  that 
excluding  plasma  that  is  negative  for 
HBsAg  but  reactive  for  anti-HBc  could 
reduce  the  safety  of  plasma  derivatives 
because  it  would  reduce  the  level  of 
anti-HBs  in  pooled  plasma  and  thereby 
reduce  protection  against  any 
contaminating  hepatitis  B  virus  present 
in  the  pooled  plasma. 

For  the  same  reasons,  FDA  does  not 
currently  believe  that  Source  Plasma 
(which  is  not  obtained  from  Whole 
Blood  donations  and  is  used  only  for 
further  manufacture)  that  is  negative  for 
HBsAg  needs  to  be  tested  for  anti-HBc. 

In  January  1995,  as  part  of  a  National 
Institutes  of  Health  Consensus 
Development  Conference,  a  panel  of 
non-federal,  nonadvocate  experts  met  to 
provide  physicians  and  other 
transfusion  medicine  professionals  with 
a  consensus  on  infectious  disease 
testing  for  blood  transfusions.  One  of 
the  issues  reviewed  was  the  value  of 
testing  for  syphilis  in  protecting  the 
safety  of  the  blood  supply.  The  serologic 
test  for  syphilis  was  introduced  in  1938 
to  prevent  the  transmission  of  syphilis 
through  blood  transfusions.  In  the  early 
AIDS  era  it  was  thought  to  have 
additional  value  as  a  marker  of  high  risk 
behavior,  although  this  benefit  has  been 
challenged.  The  serologic  test  for 
syphilis  has  a  high  rate  of  false 
positives,  leading  to  further 
supplemental  (additional,  more  specific) 
testing  using  specific  treponemal 
confirmatory  tests.  After  discussion,  the 
panel  agreed  ."Because  the  contribution 
of  serologic  tests  for  syphilis  in 
preventing  transfusion-transmitted 
syphilis  is  not  understood,  the  panel 
concludes  that  testing  of  donors  for 
syphilis  should  continue."  FDA 
regulations  continue  to  require  the 


Federal  Register / Vol.  64.  No.  160 / Thursday,  August  19,  1999 /Proposed  Rules 


45343 


serologib  test  for  syphilis  (see 
§§640.S(a)  and  640.€5(b)).  However,  the 
agency:  tecognizes  that  many  scientists, 
including  some  members  of  the  blood 
banking  community,  continue  to 
advoo^  the  elimination  of  the  serologic 
test  for  Syphilis  as  a  testing  requirement. 
The  agency  is  soliciting  comments,  with 
supporting  data,  from  the  public  in 
regard  to  Ae  value  of  donor  testing  for 
syphilis;  as  a  marker  of  high  risk 
behavior,  as  a  surrogate  test  for  other 
infectioiis  diseases,  and  in  preventing 
the  traiUmission  of  8)rphilis  through 
blood  tltuisfusion.  If  the  agency  receives 
comments  with  adequate  data 
supporting  the  removal  of  the 
requirement  for  a  serologic  test  for 
sjrphilis,  FDA  may  proceed  with 
rulemaling  to  remove  the  requirements 
for  a  serologic  test  for  syphilis, 
including  treponemal  and 
nontreppnemal  based  tests,  firom  part 
640.       I 

B.  Affe^ed  Products 

Each  {donation  of  hiunan  blood  or 
blood  cjcmponents,  i.e.,  whole  blood, 
red  bloop  cells,  plasma,  sera,  platelets, 
and  leulkocytes,  intended  for  transfusion 
or  for  fiktther  manufactiuing,  would  be 
required  to  be  tested  for  evidence  of 
infection  due  to  communicable  disease 
agents,  ifor  the  piupose  of  this  proposed 
rule,  anqf  reference  to  "blood  or  blood 
compoi^^nts"  will  include  Source 
Leukoc^es  and  Soiuce  Plasma  unless 
specificidly  addressed.  This  proposal 
includes  testing  requirements  for 
donatioms  intended  for  autologous  use 
or  as  a  source  material  or  component  of 
a  medical  device.  Inclusion  of  testing 
requirements  for  donations  intended 
solely  f^  use  in  a  medical  device  is  a 
safeguard  for  persons  who  may  be 
exposed  ito  infectious  blood  products 
used  ini^uch  devices. 

Desp  jtlB  the  reduced  risk  of  infection 
when  using  autologous  blood,  FDA  is 
concerned  that  the  increased  demand  to 
use  aut(^logous  donations  may 
comproniise  transfusion  safety  for  both 
autolog<>lis  and  allogeneic  recipients. 
Recent  d$ta  from  an  industry  conducted 
survey  show  that  errors  and  accidents 
involviag  autologous  blood  occiu  with 
sufficient  frequency  to  compromise  the 
safety  of  both  autologous  and  allogeneic 
transfusdpns.  Examples  of  these  errors 
and  accidents  include  the  erroneous 
transfuskon  of  an  autologous  unit  to  an 
unintenided  recipient;  the  inappropriate 
salvage  of  plasma  for  further 
manufacture  fit)m  untested  or  infectious 
disease  marker  positive  autologous 
units;  thd  breakage  of  autologous  units 
diuing  laboratory  processing  or  product 
transpo^  and  clerical  errors  in 
inventort  management,  including 


inadvertent  crossover  of  autologous 
units  to  the  allogeneic  inventory. 
Proposed  §  610.40  would  require 
uniform  testing  for  both  autologous  and 
allogeneic  donations,  thus  significantly 
reducing  any  risk  to  the  public  health 
posed  by  the  inadvertent  improper  use 
of  potentially  infectious  products. 

Unlicensed  blood  and  olood 
components  are  often  used  as 
components  or  source  material  in  the 
maniifacture  of  certain  medical  devices, 
including  in  vitro  diagnostic  test  kits. 
To  apply  the  current  good 
manufacturing  practice  (CGMP)  for 
blood  and  blood  components  to  such 
products  used  in  the  manu&cture  of 
unlicensed  blood  products  that  are 
device  components  or  device  raw 
materials,  FT)A  issued  a  final  rule  on 
June  9,  1989  (54  FR  24706),  requiring 
manufactiu«rs  of  such  products  to 
follow  the  blood  CXJMP's  in  21  CFR  part 
606.  The  preamble  to  that  final  rule 
stated  that  blood  products  that  are 
device  components  or  device  raw 
materials  excluded  bora  the  scope  of  the 
device  CGMP's  under  §  820.1  (the 
quality  system  regulation)  are  subject  to 
the  blood  CGMP's  in  part  606. 
Violations  of  part  606  involving  such 
device  components  or  raw  materials  are 
subject  to  enforcement  action  imder 
section  501(h)  of  the  act. 

Accordingly,  FDA  is  proposing  in  this 
rule  to  clarify  the  applicability  of  testing 
for  evidence  of  infection  due  to 
communicable  disease  agents  to  human 
blood  or  blood  components  used  in  the 
manufactiue  of  a  medical  device. 

C.  Exceptions 

Proposed  §  610.40(b)(1)  and  {b)(2) 
would  exempt  Sovuce  Plasma,  and 
donations  of  hiunan  blood  and  blood 
components  intended  solely  as  a 
component  of  an  in  vitro  medical  device 
unless  they  contain  viable  leukocytes, 
from  being  tested  for  evidence  of 
infection  with  HTLV,  types  I  and  II. 
Donations  of  Source  Plasma,  i.e.,  the 
fluid  portion  of  hiunan  blood  collected 
by  plasmapheresis  and  intended  as 
source  material  for  further 
manufacturing  use,  would  not  be 
required  to  be  tested  for  evidence  of 
infection  with  HTLV,  types  I  and  n 
because  HTLV  is  highly  cell-associated 
in  humans  and  HTLV  ti'ansmission  has 
not  been  demonstrated  by  the 
transfusion  of  plasma  or  by  the  use  of. 
products  made  from  Source  Plasma. 
Currently,  in  FDA's  existing  guidance, 
testing  for  antibodies  to  HTLV,  types  I 
and  n  is  recommended  for  donors  only 
if  blood  components,  including  plasma, 
are  intended  for  transfusion. 

Under  proposed  §  610.40(b)(3),  FDA 
would  not  apply  the  requirements  under 


§  610.40(a)  to  certain  cases  when  the 
human  blood  or  blood  components  are 
not  intended  for  commercial 
distribution  or  for  use  in  preparing  a 
product.  This  proposal  would  be 
consistent  with  the  current 
requirements  in  §  610.45  Human 
Immunodeficiency  Virus  (HTV) 
requirements.  Such  cases  include  the  in- 
house  use  (i.e.,  use  within  the  same 
establishment)  or  distribution  of 
samples  of  blood,  blood  components, 
plasma,  or  sera  for:  (1)  Clinical 
laboratory  testing  ;  and  (2)  research 
purposes,  provided  that  it  is  not 
intended  for  administration  to  hiunans 
or  use  in  manufacturing  a  product.  FDA 
believes  that  the  proposed  exceptions 
would  help  ensure  the  continued  public 
health  w^hile  not  impeding  continuing 
research  efforts  and  the  ability  to  ship 
blood  samples  for  purposes  of  clinical 
laboratory  testing. 

FDA  is  requesting  comment  on 
whether  to  exempt  from  testing  for 
evidence  of  infection  due  to 
communicable  disease  agents  listed  in 
proposed  §  610.40(a)  each  donation  of 
dedicated  apheresis  donors. 
Specifically,  FDA  seeks  cofiaments  on 
whether  the  proposed  rule,  when 
finalized,  should  be  revised  to  permit 
testing  proposed  in  §  610.40(a)  to  be 
completed  only  once  at  the  beginning  of 
a  30-day  period  of  donation  by  a 
dedicated  apheresis  donor  for  a  single 
recipient.  Tliis  procedure  is  currently 
practiced  in  specific  clinical  situations 
such  as  a  human  leukocyte  antigen 
(HLA)  matched  or  family  donor 
donating  as  a  dedicated  donor  for  a 
patient  being  treated  for  diseases  such 
as  aplastic  anemia,  bone  marrow, 
transplant  candidate,  or  leukemia.  The 
agency  is  requesting  comments  on  the 
testing  of  dedicated  apheresis  platelet 
donors,  at  a  minimum,  at  the  beginning 
of  a  30-day  period  during  which  other 
donations  may  continue  without  further 
testing.  The  agency  is  also  requesting 
comments  on  alternatives  (including  the 
rationale)  to  testing  each  donation  that 
may  be  applied  to  autologous  donations 
as  well  as  dedicated  apheresis  donors 
for  a  single  recipient.  For  example, 
could  the  added  safety  resulting  from 
mandatory  testing  of  autologous 
donations  be  similarly  achieved  by  both 
improving  procedures  or  requirements 
for  clearly  and  permanently  marking 
autologous  units  to  distinguish  them 
from  allogeneic  units  and  requiring  that 
they  be  labeled  as  untested  for 
infectious  disease  agents,  and  if  so,  what 
additional  factors  would  favor  the 
choice  of  one  approach  over  the  other. 
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D.  Further  Testing 

Under  §  610.40(a),  each  donor  blood 
sample  would  be  tested  by  a  screening 
test  approved  for  such  use  by  FDA, 
according  to  the  directions  supplied  by 
the  manufacturer  of  the  test  kit.  As 
described  in  the  directions,  each  tested 
sample  would  be  determined  to  be 
reactive  or  nonreactive.  A  reactive  result 
on  initial  testing  (initial  reactivity) 
indicates  the  possible  presence  of  a 
marker  in  the  sample.  According  to  the 
manufacturers'  instructions,  initially 
reactive  samples  are  to  be  tested  again, 
generally  in  duplicate,  and  a  sample 
that  is  found  to  be  reactive  on  any  single 
retest  (i.e.,  on  one  or  more  of  the 
duplicate  retests),  is  considered  to  be 
repeatedly  reactive.  Screening  tests  are 
designed  to  be  highly  sensitive  for  the 
marker  specific  to  the  test  kit.  Because 
of  this  sensitivity,  the  possibility  of  false 
positives  due  to  sample  contamination, 
cross  reactivity  or  nonspecific  binding 
exists.  In  §  610.40(c).  the  agency 
proposes  to  require  that  repeatedly 
reactive  samples  be  further  tested  by  a 
supplemental  (additional,  more  specific) 
test,  when  available,  that  has  been 
approved  for  such  use  by  FDA.  hi  the 
past,  FDA  has  issued  guidances, 
discussed  previously,  that  recommend 
the  supplemental  testing  of  repeatedly 
reactive  samples.  Although  a  donor  may 
be  deferred  from  donating  based  on  a 
repeatedly  reactive  screening  test  alone, 
the  supplemental  testing  would  be 
required  so  that  the  following 
information  could  be  ascertained:  (1) 
Medical  information  useful  in 
notification  and  counseling  as  soon  as 
possible  for  the  donor;  and  (2) 
Additional  information  to  be  used  in 
evaluating  the  donor  for  possible  reentry 
into  the  donor  [kx)1  at  a  hiture  time. 

E.  Testing  Responsibility 

Under  the  regulations,  testing  of 
donor  blood  samples  is  considered  a 
step  in  the  manufocture  of  blood 
products  (see  $  607.3(d)).  Appropriate 
testing  is  critic^  to  the  continued  safety 
of  the  nation's  blood  supply.  FDA 
believes  that  it  is  important  that  FDA 
know  which  laboratories  are  performing 
such  testing  and  that  such  laboratories 
can  perform  testing  adequately. 
Accordingly,  FDA  is  proposing  in 
§  610.40(d)  to  require  that  testing  for 
evidence  of  infection  due  to  the 
communicable  disease  agents 
designated  in  §  610.40(a)  be  performed 
by  a  laboratory  registered  with  FDA  in 
accordance  with  part  607,  and  certified 
to  perform  testing  on  human  specimens 
under  the  CLIA  (see  42  CFR  part  493). 
In  addition,  FDA  is  proposing  to  remove 
§  607.65(g),  which  exempts  from 


registration  clinical  laboratories  that  are 
approved  for  Medicare  reimbursement 
and  which  are  engaged  in  the  testing  of 
blood  products  in  support  of  other 
registered  establishments.  As  a  result, 
such  laboratories  would  need  to  register 
with  FDA. 

F.  Release  or  Shipment  Prior  to  Testing 

Under  §  610.40(e),  FDA  proposes  to 
permit,  in  specified  situations,  the 
release  or  shipment  of  human  blood  or 
blood  components  before  the 
completion  of  testing  required  imder 
§  610.40(a).  Section  640.2(f)  would  be 
removed.  The  agency  recognizes  that 
there  are  rare  medical  emergencies,  e.  g., 
where  a  patient's  need  for  blood  is  so 
acute  that  transfusion  is  necessary 
before  knowing  the  results  of  any 
communicable  disease  testing  of  the 
blood.  FDA  believes  that  the  use  of 
untested  or  incompletely  tested  blood  in 
such  medical  emergencies  should  not  be 
prohibited.  Because  products  other  than 
Whole  Blood  may  need  to  be  released  in 
medical  emergency  situations,  FDA  is 
proposing  to  place  the  provision  for 
medical  emergency  situations  in 
§  610.40(e),  which  is  applicable  to  all 
blood  products,  and  to  remove 
§  640.2(f),  which  is  applicable  to  Whole 
Blood  only. 

FDA  is  proposing  in  §  610.40(e)  to 
[wrmit,  with  FDA  approval,  routine 
shipment  of  certain  blood  components 
for  further  manufacturing  before  testing 
is  completed  and  the  tests  results  are 
received  by  the  collection  facility.  To 
obtain  approval  from  FDA,  the  agency 
would  expect  the  collection  facility  and 
the  manufocturing  facility  to  whom  the 
blood  product  is  being  shipped,  to 
submit  with  their  request  specific 
procedures  for  collection,  shipment,  and 
quarantine  of  a  product  before  testing  is 
completed.  Once  the  procedures  have 
been  approved,  mamijfacturers  may  then 
begin  to  ship  products  prior  to  the 
completion  of  testing.  'This  proposal  is 
intended  to  ensiue  the  continued 
availability  of  biological  products,  such 
as  interferon,  that  are  important  to  the 
medical  community  and  which  require 
rapid  preparation  from  blood. 

The  provisions  for  emergency  release 
and  shipment  prior  to  completion  of 
testing  would  require  appropriate 
documentation,  that  testLog  would  be 
performed  as  soon  as  possible,  and  that 
the  residts  would  be  provided  prompUy 
to  the  consignee. 

G.  Restrictions  on  Shipment  or  Use 

In  §  610.40(f)(1),  FDA  is  proposing  to 
require  that  blood  and  blood 
components  testing  repeatedly  reactive 
when  screened  for  evidence  of  infection 
due  to  a  communicable  disease  agent 


designated  in  proposed  §  610.40(a),  or 
collected  from  a  donor  with  a  record  of 
a  repeatedly  reactive  test  residt,  shall 
not  be  shipped  or  iised  to  prepare  any 
product,  including  products  not  subject 
to  licensure,  except  as  described  in 
section  in  of  this  document.  FDA 
believes  that  inappropriate  handling, 
labeling,  or  use  of  such  blood  could  be 
hazardous  to  the  public  health. 
Therefore,  FDA  is  proposing  to  restrict 
the  shipment  or  use  of  such  blood  and 
blood  components. 

Under  proposed  §  610.40(f)(2)(i),  the 
restriction  on  shipment  or  use  of  blood 
or  a  blood  component  that  tests 
repeatedly  reactive  when  screened  for 
evidence  of  infection  due  to  a 
communicable  disease  agent  Usted  in 
proposed  §  610.40(a)  would  not  apply  to 
units  intended  for  autologous  use. 
Autologous  blood  or  blood  components 
would  be  required  to  be  appropriately 
labeled  in  accordance  with  §  606.121(i) 
and  with  the  Biohazard  legend 
demonstrated  in  the  codified  section. 
Under  proposed  §  610.40(f)(2)(ii),  blood 
establishments  intending  to  ship  or  use 
human  blood  or  blood  components  for 
further  manufacture  that  test  repeatedly 
reactive  when  screened  for  evidence  of 
infection  due  to  a  communicable 
disease  agent  listed  in  proposed 
§  610.40(a)  would  apply  for  approval  by 
FDA.  Application  for  approval  would  be 
submitted  as  part  of  the  license 
application  or  a  supplement  to  the 
approved  license.  For  unlicensed 
products,  application  for  approval 
wouJd  be  submitted  in  accordance  with 
§  640.120  as  discussed  in  section  K  of 
this  document.  The  written  application 
would  describe  the  intended  use  of  the 
blood  or  blood  component,  and  the 
procedures  for  collecting,  handling, 
labeling,  and  shipping  the  blood.  Blood 
and  blood  components  are  required  to 
be  labeled  in  accordance  with 
§§606.121  and  640.70.  as  appropriate. 
Repeatedly  reactive  blood  or  blood 
components  would  be  required  to  be 
labeled  as  repeatedly  reactive  for  the 
applicable  marker  for  the  identified 
commvmicable  disease  agent  and 
display  the  Biohazard  legend.  If 
repeatedly  reactive  blood  or  blood 
components  are  to  be  used  for  further 
manufactiuing  into  injectable  products, 
the  blood  or  blood  component  would  be 
required  to  be  labeled  with  the 
exempted  use  specifically  approved  by 
FDA.  For  maniifacturing  into 
noninjectable  products,  such  as  in  vitro 
diagnostic  products  whqp  there  is  no 
alternative  source  such  as  monoclonal 
antibody,  repeatedly  reactive  blood  or 
blood  components  would  be  required  to 
be  labeled  with  the  statement  "Caution: 
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For  itiulher  Manufacturing  Into  Non- 
Injedttble  Products  For  Which  There 
Are  No  Alternative  Sources". 
Distribution  may  not  commence  until 
approval  is  granted. 

Under  proposed  §  610.40(f)(3).  FDA 
would  permit  the  use  of  blood  or  blood 
comj^^nents  from  a  donor  who  was 
defeitried  as  a  result  of  testing  repeatedly 
reactive  on  a  screening  test(s)  for 
specified  commimicable  disease  agent(s) 
if  the  blood  or  blood  components  test 
negative  for  those  same  disease  agent(s) 
and  i^e  donor  has  been  shown  to  be 
suita|:fle  to  donate  blood  by  a  method  or 
proc^f  s  described  in  a  supplement  to 
the  e^ablishment's  license  and 
apprf>ved  for  that  purpose  by  FDA. 
(Sucii| methods  are  called  "donor 
reentpV"  algorithms.)  FDA  has  identified 
such  imethods  or  processes  in  the 
agent's  guidance  documents, 
discussed  previously,  in  the  format  of 
algorithms,  or  step-by-step  procediues 
desired  to  reenter  the  donor  into  the 
donojrlpool,  when  appropriate. 

There  are  occasions  wnen  human 
blood  or  blood  components  that  test 
repeatedly  reactive  when  screened  for 
evid^i^ce  of  infection  due  to  a 
comirainicable  disease  agent  listed  in 
proposed  §  610.40(a)  are  needed  for 
furthfef  manufactiu'e,  e.g.,  when  used  in 
the  manufacture  of  certain  in  vitro 
diagnostic  products.  The  agency 
proposes  in  §  610.42  to  require  that  a 
repeatedly  reactive  unit  used  for  further 
manulacturing  into  an  in  vitro 
diagnostic  product  be  labeled  as 
repeaitedly  reactive  for  the  applicable 
marker  of  infection  due  to  the  identified 
comiytinicable  disease  agent.  For  an  in 
vitro  diagnostic  product  manufactured 
from  b|  repeatedly  reactive  unit,  the 
agenqy  would  require  in  §  610.42  that 
the  n^nufacturer  label  the  product  in 
accordance  with  21  CFR  809.10  and  that 
a  warning  be  included  stating  that  the 
product  was  manufactured  from  a 
donation  that  tested  repeatedly  reactive 
for  the  appropriate  marker  of  infection 
for  thel  identified  commimicable  disease 
agent:  tThis  woidd  be  required  to  help 
prevent  the  spread  of  communicable 
diseai^  in  those  handling  the  product, 
(i.e.,  sikch  labeling  should  result  in 
handws  taking  appropriate  precautions 
for  th0ur  and  other's  safety). 

H.  CMnpUance  with  §§  610.46  and 
610.47.  ("Lookback"  requirements  for 

Cuiii^nt  §  610.45(d)  requires  the  blood 
establishment  to  comply  with  §§  610.46 
and  610.47  and  perform  testing, 
quarantine,  consignee  notification  and 
recipi|eait  notification  when  a  blood 
donoii  tests  repeatedly  reactive  for  HIV 
or  wh  e  a  the  blood  establishment  has 


been  made  aware  of  other  test  results 
indicating  HIV  infection.  The  agency  is 
not  proposing  to  include  this 
requirement  in  this  proposed  rule. 
However,  in  future  rulemaking,  the 
agency  will  propose  new  regulations  for 
"LooUiack"  when  donors  test 
repeatedly  reactive  for  HCV.  comparable 
to  those  requirements  currentiy 
applicable  for  donors  testing  repeatedly 
reactive  for  HIV.  The  new  "Lookback" 
proposed  regulations  will  consolidate  in 
one  section  the  current  requirements  for 
HIV  "Lookback"  and  the  proposed  HCV 
"Lookback"  requirements.  In  the  event 
that  finalization  of  the  new  proposed 
'''Lookback"  rule  is  delayed,  the  agency 
intends  to  issue  the  current  language  in 
§  610.45(d)  as  §  610.40(g)  with  specific 
paragraph  and  section  cites  revised. 

/.  Donor  Deferral 

Once  the  donor  (except  for  autologous 
donors  or  other  donors  as  discussed  in 
section  in.I  of  this  document),  at  the 
time  of  donation,  tests  repeatedly 
reactive  by  a  screening  test(sT  performed 
in  accordance  with  proposed 
§  610.40(a),  the  blood  or  blood 
components  from  that  donation  are  to  be 
quarantined  and  either  destroyed  or 
excluded  from  use  in  transfusion;  and, 
based  on  the  particular  marker  that  tests 
repeatedly  reactive,  the  donor  will  then 
be  either  deferred  from  donating  in  the 
future  or  deferred  if  a  similar  result  is 
obtained  on  any  subsequent  donation. 
Similar  provisions  under  §§  640.5  and 
640.65  apply  to  donations  reactive  for 
syphilis,  however,  some  additional 
exceptions  apply.  Blood  establishments 
are  currently  required  under  §  606.160 
to  maintain  records  of  residts  and 
interpretation  of  all  tests  and  retests, 
and  a  record  bom  which  unsuitable 
donors  may  be  identified  so  that 
products  from  such  individuals  will  not 
be  distributed.  Proposed  §  610.41 
explicitiy  would  require  the  deferral  of 
donors  based  on  testing.  FDA  is  issuing 
elsewhere  in  this  issue  of  the  Fedwal 
Register,  notice  and  conunent 
rulemaking  proposing  to  require  the 
notification  of  donors  of  their  deferral 
bom  donating  in  the  future  and  the 
reason  for  the  deferral  (such  as  health 
history  or  test  results).  FDA  also  intends 
to  issue  notice  and  comment  rulemaking 
in  the  near  future  proposing  donor 
suitability  criteria. 

In  proposed  §  610.41(a),  donors  who 
test  repeatedly  reactive  for  HTLV,  types 
I  and  n,  or  anti-HBc  only  once,  woiild 
be  permitted  to  donate  again  without 
being  deferred  fitjm  further  donation 
unless  there  is  further  testing  using  an 
approved  supplemental  (additional, 
more  specific)  test.  This  proposal  i% 
consistent  with  FDA's  guidance  to  all 


registered  blood  establishments  dated 
August  19, 1997.  entitied  "Donor 
Screening  for  Antibodies  to  HTLV-II." 
Once  supplemental  tests  for  HTLV, 
types  I  and  II  are  approved,  donors 
would  be  deferred  ajfter  only  a  single 
repeatedly  reactive  donation  similar  to 
most  other  screening  tests.  It  is  FDA's 
expectation  that  donor  reentry 
algorithms  would  become  feasible  at 
that  time.  However,  imtil  such  time, 
upon  testing  repeatedly  reactive  a 
second  time  for  HTLV,  types  I  and  II  or 
anti-HBc,  the  donor  woiild  be  deferred. 

FDA  is  proposing  in  §  610.41(b)  to 
permit  donors  testing  repeatedly 
reactive  for  HTLV,  types  I  and  II  or  anti- 
HBc  to  serve  as  donors  of  Soiui:e  Plasma 
(See  section  III.C  of  this  dociunent  for 
discussion  on  the  risk  of  transmitting 
HTLV,  types  I  and  n  through  Source" 
Plasma;  see  section  ID.  A  of  this 
dociunent  for  discussion  on  the  use  of 
plasma  from  donors  who  test  repeatedly 
reactive  for  anti-HBc).  However,  the 
agency  is  requesting  comments  on  this 
proposal  that  permits  such  donors  to 
donate  Source  Plasma  to  be  used  in  the 
manufacture  of  plasma  derivatives  as  it 
relates  to  exposure  to  other  possible 
risks,  such  as  the  association  of  HTLV 
infection  with  abuse  of  intravenous 
drugs. 

Proposed  §  610.41(c)(1)  permits 
deferred  donors  to  donate  blood  and 
blood  components  when  used  in 
accordance  with  §  610.40(f).  In  proposed 
§  610.40(f),  the  agency  proposes  that 
blood  and  blood  components  that  test 
repeatedly  reactive  when  screened  for 
evidence  of  infection  due  to 
commiuiicable  disease  agents  listed  in 
proposed  §  610.40(a)  would  not  be 
shipped  or  used  except  for  autologous 
use  or  for  purposes  or  under  conditions 
approved  in  writing  by  FDA.  Such 
approval  may  also  be  obtained  under 
ciurent  §640.120. 

The  agency  is  proposing  in 
§  610.41(c)(2)  to  restrict  the  use  of  blood 
or  blood  components  from  donors 
showing  evidence  of  infection  due  to 
hepatitis  B  virus  when  tested  in 
accordance  with  §  610.40(a)  and  (c). 
Such  blood  and  blood  components  may 
be  approved  for  use  only  as  a  soiuce  of 
antibody  to  hepatitis  B  surface  antigen 
(anti-HBS.  Hepatitis  B  neutralizing 
antibody)  for  the  preparation  of 
Hepatitis  B  Immune  Globulin  (Hiunan) 
or  as  a  component  of  a  medical  device. 
Use  of  such  blood  or  blood  components 
would  be  prohibited  in  the  manufacture 
of  other  biological  products.  The  agency 
requests  comments  on  the  use  of 
vaccinated  donors  for  HBV  as  an 
alternative  to  using  donors  previously 
showing  evidence  of  infection  due  to 
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hepatitis  B  virus  in  the  preparation  of 
Hmatitis  B  Inunune  Globulin  (Human). 

In  proposed  §  610.41(d),  the  agency 
would  not  defer  donors  of  blood  and 
blood  components  from  further 
donations,  if  the  donor  was  fbimd 
negative  by  an  approved  specific 
treponemal  test  (confirmatory  test  for 
sjrphilis)  despite  a  reactive  screening 
test.  Accordingly,  if  the  donor  tests 
positive  by  the  more  specific  test,  then 
the  donor  would  be  deferred  and 
reentered  into  the  donor  pool  only  in 
accordance  with  proposed  §  610.41(e). 
Donors  of  Source  Plasma  testing  reactive 
for  the  serologic  test  for  syphilis,  shall 
follow  the  procedure  provided  in 
§640.65(b)(2)(ii).  (b)(2)(iii),  and 
(b)(2)(iv). 

/.  Use  of  Reference  Panels  by 
Manufactuien  of  Test  Kits 

For  a  number  of  years,  FDA  has  made 
available  reference  panels  (also  known 
as  lot  release  panels)  of  known 
reacrtivity  to  a  maricer  of  infection  due  to 
a  communicable  disease  agent.  These 
refaience  panels  are  used  by 
manufecturers  in  the  quafitative  and 
semi-quantitative  evaluations  of  their  in 
vitro  tests  to  detect  a  defined  marker  of 
infection  due  to  the  identified 
commimicable  disease  agent.  FDA  is 
proposing  to  move  the  requirements  for 
refnenoe  paneb  for  hepatitis  B  test  kits 
to  prop<»ed  §  610.44  and  add  that 
reference  panels  be  used  when  available 
for  all  the  test  kits  for  communicable 
disease  agents  identified  in  proposed 
§  610.40(a)  and  for  all  approved  HIV 
tests.  The  agency  would  require  the  use 
of  these  regulatory  reference  panels 
obtained  from  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  or  from 
an  FDA  designated  source,  when 
available,  to  provide  a  verification  by 
the  manufacturer  of  the  sensitivity  and 
specificity  of  each  lot  of  test  kit 
approved  for  use  in  testing  donations  of 
human  blood  and  blood  components. 
This  release  criterion  woiUd  be  appUed 
to  lots  of  test  kits  produced  by  licensed 
manufecturers  or  lots  produced  by 
manufecturers  pursuing  licensure  of 
such  tests.  Once  a  reference  panel  is 
assembled  and  available  for  use  in  lot 
release  testing,  the  Director,  CBER, 
would  send  a  letter  informing  all 
licensed  maniifacturers  of  the 
appropriate  test  kit  of  the  availability  of 
the  reference  panel  and  of  the  date  the 
agency  believes  the  new  reference  panel 
should  be  put  into  use  for  lot  release 
testing.  This  will  usually  be  followed  by 
a  notice  in  the  Federal  Register.  Lots  of 
test  kits  found  to  be  not  acceptable  for 
sensitivity  and  specificity  would  be 
prohibited  bom  release.  By  inserting  the 
requirement  in  this  section,  FDA  is 


attempting  to  emphasize  the  need  for 
reference  panels  to  manufecturers  of 
blood  and  blood  components  so  that 
they  may  use  the  appropriately  released 
lot  of  test  kits.  Accordingly,  the  agency 
is  proposing  to  remove  §  660.42,  a 
requirement  for  a  reference  panel  for 
hepatitis  B  surfece  antigen,  and  include 
the  use  of  reference  panels  by 
manufecturers  of  test  kits  in  proposed 
§  610.44  for  better  consolidation. 

K.  Use  of  §640.120-Altemative 
Procedures 

FDA  recognizes  that  as  technology 
and  scientific  knowledge  advance,  there 
will  continue  to  be  instances  when  a 
regulation  will  become  outdated  or 
where  unanticipated  circumstances  may 
warrant  a  departure  from  an  approach 
detailed  in  the  regulations.  In  order  to 
be  more  responsive  to  improved 
technologies,  increased  scientific 
knowledge,  and  concerns  about  the 
continued  availabifity  of  blood  and 
blood  products,  the  agency  has  issued  a 
regulation  at  §  640.120,  which  allows 
the  Director,  CBER,  to  approve  an 
exception  or  alternative  to  any 
requirement  in  subchapter  F  of  chapter 
I  of  title  21  of  the  Code  of  Federal 
Regulations  regarding  blood,  blood 
components,  or  blood  products.  The 
Director,  CBER,  would  approve  such  an 
exception  or  alternative  only  if,  in  the 
judgment  of  the  Director,  CBER,  the 
safety,  purity,  potency,  and 
effectiveness  of  the  final  product  is 
adequately  ensured.  The  Director, 
CBEK,  may  request  additional  data  or 
information  from  the  person  who  has 
requested  permission  for  an  exception 
or  alternative  before  granting  the 
request.  Any  exception  or  alternative  to 
the  proposed  rule,  once  finalized,  would 
proosed  under  §  640.120. 

L  Removal  of  §610.45 

With  the  reconstruction  and 
streamlining  of  the  regulations  in  regard 
to  testing  requirements  for 
communicable  disease  agents,  the 
agency  is  proposing  to  remove  §  610.45, 
human  immimodeficiency  virus  (HIV) 
requirements,  because  it  has  been 
incorporated  into  the  revision  of 
proposed§  610.40. 

IV.  Analjrsis  of  Impacts  and  Initial 
Regulatory  Flexibility  Analysis 

FDA  has  examined  the  impacts  of  the 
proposed  rule  imder  Executive  Order 
12866,  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act  (Public 
Law  104-4).  Executive  Order  12666 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 


necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  whether  a  rule  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and.  if  it  does, 
to  analyze  regulatory  options  that  would 
minimize  the  impact.  Section  202(a)  of 
the  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  resiilt  in  an  expenditure  in  any  one 
year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation). 

OMB  has  determined  that  the 
proposed  rule  is  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  subject  to  review.  Because  the 
rule  does  not  impose  any  mandates  on 
State,  local,  or  tribal  governments,  or  the 
private  sector,  that  will  result  in  any  one 
year  of  $100  million  or  more,  FDA  is  not 
required  to  perform  a  cost-benefit 
analysis  according  to  the  Unfunded 
Mandate  Reform  Act. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  prepare  a 
Regulatory  Flexibility  Analysis  for  each 
rule  unless  the  agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Although  the 
proposed  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  a  precise  impact  is  uncertain. 
Therefore,  the  agency  has  prepared  an 
Initial  Regulatory  FlexibiUty  Analysis. 

A^  Objectivesjmd  Basis  of  the  Proposed 
Action 

FDA  is  taking  this  action  as  part  of  the 
agency's  "Blood  Initiative"  in  which 
FDA  is  reviewing  and  revising,  when 
appropriate,  its  regulations,  policies, 
guidance,  and  procedures  related  to 
blood  and  blood  products,  including 
plasma  derivatives.  The  basis  for  this 
proposed  rule  is  to  help  protect  the 
safety  and  ensure  the  quality  of  the 
nation's  blood  supply,  and  to  promote 
consistency  in  the  industry.  Under  the 
biologies  licensing  and  quarantine 
provisions  of  the  PHS  Act  (42  U.S.C. 
262-264)  and  the  drug,  device,  and  the 
general  administrative  provisions  of  the 
act  (21  U.S.C.  351-353.  355-360.  and 
371-374).  FDA  has  the  authority  to 
issue  regulations  designed  to  protect  the 
pubhc  boxa  unsafe  or  ineffective 
biological  products  and  to  issue 
regulations  necessary  to  prevent  the 


transi  c  issi( 
into  toe  Ur 


Federal  Register /Vol.  64,  No.  160 /Thursday.  August  19,  1999  /  Proposed  Rules 


45347 


transi  c  ission  of  communicable  diseases 
into  tfcfe  United  States  or  from  one  State 
to  another.  Under  these  statutory 
authoji^ties,  the  agency  is  proposing  to: 
(1)  Rejouire  screening  tests  for  evidence 
of  infection  due  to  commiuiicable 
disea^^  agents  for  autologous  donations 
in  ord^r  to  reduce  the  risk  of 
transinission  of  communicable  disease 
by  unit0sted  units  entering  the  blood 
supply  inadvertently;  (2)  require 
supplieimental  (additional,  more  specific) 
testing  of  all  donations  that  are 
repeatedly  reactive  by  screening  tests  for 
which  there  are  supplemental  tests;  and 
(3)  codify  as  requirements  those 
recommendations  that  FDA  has  issued 
that  ai^  necessary  to  ensiu«  blood 
safetyl  including  testing  for  evidence  of 
infect  ibn  due  to  HTV,  HBV,  HCV.  and 
HTLV. 

B.  Mil  ire  of  the  Impact 

The  proposed  rule  requires  that  each 
donation  of  humar.  bloud  or  blood 
component,  including  those  intended 
for  autologous  use  or  as  a  component  of 
a  meqibal  device,  be  tested  for  evidence 
of  inf^on  due  to  HIV,  types  1  and  2; 
HBV;  HCV;  and  HTLV,  types  I  and  H. 
Each  donation  that  tests  repeatedly 
reactivb  when  tested  for  evidence  of 
infect^itn  due  to  any  of  the  disease 
agents  jwould  be  required  to  be  further 
tested!  Khenever  a  supplemental,  more 
specific  test  has  been  approved  for  such 
use  by  FDA.  FDA  is  proposing  to  require 
that  the  testing  be  done  by  a  laboratory 
that  is  registered  with  FDA  and  CLIA- 
certifi^.  The  proposed  rule  also 
contaMs  provisions  for  appropriate 
deferr^  of  donors  based  on  test  results, 
and  exemptions  for  Source  Plasma  from 
being  tested  for  evidence  of  infection 
fitjm  HTLV,  types  I  and  11.  FDA  is 
proposing  to  permit  shipping  of  imits 
prior  w  testing  if  appropriate 
procedures  are  developed  for  collection, 
shipmiqnt  and  quarantine  to  protect 
againslt|  unnecessary  communicable 
diseaso  risks  from  use  of  shipped  units 
later  found  to  test  repeatedly  reactive. 
Undeit  the  proposed  rule,  allogeneic 
donations  that  test  repeatedly  reactive 
shall  apt  be  shipped  except  in  situations 
speciflitally  approved  by  FDA;  however, 
repeatpidly  reactive  autologous  units 
may  bp|  shipped  with  labeling  to 
indicate  biohazard. 

Thei^ule  would  also  require 
manui|^cturers  of  test  kits,  approved  for 
use  in  nesting  donations  of  human  blood 
and  blood  components  for  these  disease 
agents,  to  verify  an  acceptable 
sensitivity  and  specificity  of  each  lot  of 
test  kit  j  using  a  reference  panel  obtained 
from  C^ER  or  an  FDA  designated 
soiuceL  when  available. 


1 .  The  Type  and  Number  of  Entities 
Affected 

The  proposed  testing  of  donations 
from  allogeneic  and  autologous  donors 
of  blood  and  blood  components  will 
affect  all  blood  and  plasma 
establishments  that  collect  blood  and 
blood  components  from  such  donors. 
FDA's  Office  of  Blood  Research  and 
Review  (OBRR)  has  record  of  2,801 
registered  blood  and  plasma 
establishments,  including  487  plasma 
centers  and  2,314  blood  centers.  Most 
Somte  Plasma  centers  are  commercial 
establishments  with  paid  plasma 
donors.  By  contrast,  whole  blood  donors 
in  the  United  States  are  volunteers.  The 
most  recently  published  survey  of  the 
blood  industry  was  conducted  in  1992 
{Ref.  1),  and  the  aggregate  figures  for 
blood  collection  reported  in  the  1992 
survey  are  generally  consistent  with  the 
aggregate  numbers  (i.e.,  14  million 
blood  donations)  currently  provided  by 
the  American  Association  of  Blood 
Banks  (AABB)  (Ref.  2).  although  the 
number  of  registered  facilities  is  now 
somewhat  higher.  The  1992  survey  of 
U.S.  blood  establishments  reported  on 
2,093  entities,  including  157  distinct 
regional  and  community  blood  centers. 
Data  on  activities  of  the  regional  and 
community  blood  centers  were  obtained 
as  responses  to  the  AABB's  1993 
Institutional  Membership 
Questionnaire,  directly  from  the 
American  Red  Cross,  or  in  the  case  of 
non-AABB  centers,  from  responses  to 
questionnaires  mailed  from  the  Center 
for  Blood  Research.  According  to  the 
1992  survey.  1,936  hospitals  listed  as 
members  of  the  AABB,  are  involved  in 
bipod  collection.  These  hospitals  are  a 
subset  of  the  American  Hospital 
Association  (AHA)  list  of  5,288 
hospitals  presiuned  to  transfuse  blood. 

According  to  the  1992  survey,  all  U.S. 
blood  establishments  were  estimated  to 
collect  a  total  of  13,794,000  imits  of 
blood.  Allogeneic  donations  accoimted 
for  87.2  percent  (12,035.000  imits), 
directed  donations  accounted  for  3.2 
percent  (436,000  units)  and  autologous 
donations  comprised  8.1  percent 
(1.117,000  units)  of  the  total.  Regional 
and  community  blood  centers  report 
receiving  702,000  of  the  total  autologous 
units,  and  hospital  blood  centers 
collected  an  estimated  415,000  units. 
Based  on  information  published  by  the 
AABB  and  the  American  Red  Cross 
regarding  allogeneic  donations,  and 
communications  with  experts  in  the 
blood  banking  industry  regarding  the 
testing  of  autologous  donations,  FDA 
believes  that  all  blood  donations 
currentiy  collected  by  the  regional  and 
community  blood  centers,  and  all  of  the 


allogeneic  donations  collected  by 
hospitals  are  already  being  tested  for  the 
specified  disease  agents.  FDA  also 
estimates  that  approximately  one-third 
to  one-half  of  the  autologous  donations 
currently  collected  by  hospitals  are 
already  being  tested  for  HW,  types  1  and 
2.  HBV.  HCV,  and  HTLV.  types  I  and  II. 
In  the  following  analysis,  an 
approximate  midpoint  of  40  percent  is 
used  as  the  assumed  percentage  of 
hospital-collected  autologous  donations 
already  being  tested  for  the  specified 
disease  agents. 

In  1997,  the  Government  Accoimting 
Office  (GAO)  estimated  that 
approximately  12  million  donations  of 
Source  Plasma  were  collected  by  plasma 
centers  (Ref.  3).  ^Mthough  the  precise 
niunber  of  those  donations  currently 
tested  for  HFV,  types  1  and  2.  HBV,  and 
HCV  is  not  reported.  FDA  assiunes  that 
virtually  all  donations  are  ciurently 
being  initially  screened  for  the 
communicable  disease  agents  specified 
for  plasma  donations  in  the  proposed 
rule.  However,  based  on  GAO  reported 
variations  in  the  plasma  industry's 
confirmatory  testing  of  repeat  reactive 
donations,  it  is  also  assumed  that 
supplemental  confirmatory  testing  for 
HCV  is  not  widely  practiced  at  present. 

The  proposed  requirements  for 
manufacturer  testing  of  approved  test 
kits  will  entail  manufacturers'  use  of 
CBER  regulatory  reference  panels  to 
provide  verification  of  the  specificity 
and  sensitivity  of  each  lot  of  test  kit 
approved  for  use  in  testing  donations  of 
hiunan  blood.  This  release  criterion 
would  be  applied  to  lots  of  test  kits 
produced  by  licensed  manufacturers  or 
lots  produced  by  manufacturers 
pursuing  licensure  of  such  tests.  FDA 
estimates  that  the  niunber  of 
manufacturers  of  kits  for  the  four 
disease  agents  specified  in  the  rule 
currently  ranges  from  six  to  seven 
establishments  per  disease  ^ent.  It  is 
also  possible  that  some  additional 
niunber  of  manufacturers  may  pursue 
hcensure  of  such  kits  in  future  years, 
although  the  total  number  is  likely  to* 
remain  small  because  of  the  expected 
limits  of  demand  for  such  tests. 

FDA  currenUy  has  reference  panels 
available  for  all  of  the  disease  agents 
specified  in  the  proposed  rule,  and  has 
made  the  panels  available  to  all, 
currently  licensed  manufacturers  of  test 
kits.  To  the  agency's  knowledge,  all 
currently  licensed  manufacturers 
covered  by  the  proposed  rule  are 
already  performing  the  proposed  tests  to 
comply  with  their  own  quality 
assurance  standards.  The  proposed  rule 
is  therefore  expected  to  introduce  no 
substantial  impact  on  these  ' 

establishments. 
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2.  Estimated  Impact  of  Proposed 
Requirements  for  Donor  Testing 

The  proposed  rule  provisions  for 
donation  testing,  appropriate  handliiig, 
labeling,  and  distribution  will  involve  a 
one-time  effort  by  all  blood 
establishments  to  review  and  modify 
current  blood  donor  testing,  handling, 
and  recordkeeping  protocols  to  comply 
with  the  proposed  rule.  The  rule  will 
also  involve  a  yearly  increase  in  donor 
testing  for  establishments  that  aurently 
do  not  test  both  allogeneic  and 
autologous  blood  and  blood  component 
donations. 

The  one-time  effort  to  review  and 
modify  current  standard  operating 
procedures  (SOP's)  is  expected  to  vary 
among  establishments,  depending  on 
whether  the  establishment  already 
engages  in  testing  and  labeling  both 
autologous  and  allogeneic  blood 
donations  for  the  specified  set  of  disease 
agents.  For  establishments  that  already 
perform  testing  and  labeling  of  both 
autologous  and  allogeneic  donations 
(i.e.,  all  plasma  centers  collecting  only 
for  allogeneic  use,  regional  and 
community  blood  centers,  and  40 
percent  of  hospital  collection  sites), 
FDA  estimates  that  it  would  take 
approximately  8  hoius  of  staff  time  to 
reconcile  the  proposed  regulations 
against  the  facility's  current  standards, 
lliis  process  could  be  performed  by  a 
technical  specialist  who  acts  as  a 
regulatory  reviewer  or  manager  of 
quality  assurance.  Based  on  the  total 
average  hourly  compensation  of  $25.67 
for  professional  specialty  and  technical 
occupations  in  the  health  services 
industry,  as  reported  by  Biu^au  of  Labor 
Statistics  for  March  1997,  the  cost 
would  be  approximately  $205,  for  each 
of  the  blood  centers  and  an  estimated  40 
percent  of  the  hospital  blood  centers. 
For  establishments  that  already  perform 
the  proposed  testing  on  allogeneic,  but 
do  not  test  autologous  donations,  FDA 
assumes  that  approximately  16  hours  of 
staff  time  would  be  required  to  reconcile 
and  expand  the  current  facility 
standards  to  comply  with  the 
requirements  of  the  proposed 
regulation.  The  cost  in  this  case  would 
be  $411  per  facility.  It  is  also  assumed 
that  all  facilities  perform  careful 
labeling  and  recordkeeping  on 
autologous  units  donations,  and  that 
recordkeeping  will  include  more 
infectious  disease  information  but  will 
not  require  substantially  more  time  than 
is  already  allocated.  Thus,  the  total  one- 
time cost  for  the  industry  is  estimated 
to  be  $813,554  (2,800  establishments  - 
1,936  hospital  blood  centers)  x  $205  + 
(1.936  X  0.40  X  $205)  -i-  (1,936  x  0.60  x 
$411). 


The  yearly  increase  in  cost  of  testing 
for  the  1,162  hospitals  assumed  not  to 
currently  test  all  donations  is  based  on 
a  proportional  extrapolation  (60  percent 
of  donors)  from  the  estimated  number  oF 
autologous  donations  collected  in 
hospital  blood  centers,  as  reported  in 
the  1992  blood  collection  siuvey  (415 
units);  the  estimated  cost  per  required 
test;  and  an  estimated  rate  of  0.19 
percent  HCV  repeat-reactive  donations 
reported  by  the  American  Red  Cross, 
based  on  donations  received  between 
January  1996  and  June  1997.  The  cost 
for  HIV,  types  1  and  2  is  estimated  to 
be  approximately  $5  per  test  (Ref.  4);  the 
cost  per  test  for  HBV,  i.e.,  HBsAg  and 
anti-HBc,  are  respectively  estimated  to 
be  $39.20  (Ref.  5)  and  $38.59;  the  cost 
of  HCV-ELA  and  supplemental  assay  are 
respectively  estimated  to  be  $49.90  and 
$114.50  (Ref.  6)  per  test;  and  the  cost  of 
HTLV,  types  I  and  II  is  estimated  to  be 
$5.00  per  test  (Ref.  7).  The  total  yearly 
increase  in  cost  for  the  industry,  based 
on  these  factors,  is  estimated  to  be 
$34,316,570  (415,000  x  .60  x  [($5.00  + 
$39.20  -I-  $38.59  +  $49.90  +  $5.00)  + 
0.0019  X  $114.50)]. 

The  yearly  increase  in  cost  for  the 
plasma  industry  is  based  on  the 
assumption  that  potentially  all  plasma 
centers  will  need  to  begin  routine 
followup  testing  on  donations  that  test 
repeatedly  reactive  for  hepatitis  C. 
Assuming  an  average  0.18  percent 
(0.0018)  rate  of  HCV  repeatedly  reactive 
donations,  an  annual  volume  of  12 
million  donations  and  the  cost  of 
$114.50  per  supplemental  HCV  test,  the 
annual  cost  is  estimated  to  be  no  greater 
than  $2,514,420.  FDA  recognizes  that 
the  cost  may  actually  be  less  if  a 
substantial  fraction  of  HCV  repeatedly 
reactive  donations  collected  by  the 
plasma  centers  already  imdergo 
confirmatory  testing. 

In  summary,  the  proposed  rule  would 
result  in  an  estimated  one-time  cost  of 
$813,554,  and  a  total  annual  cost  of 
$36,830,990  ($34,316,570  +  $2,514,420) 
to  the  blood  and  plasma  industries. 

3.  Expected  Benefits  of  the  Proposed 
Rule 

The  proposed  rule  is  intended  to 
increase  the  safety  of  all  blood  and 
blood  component  products  by  providing 
recipients  with  increased  protection 
against  commimicable  disease 
transmission.  The  rule  addresses 
exposures  that  may  occur  through 
accidents  and  errors  in  administration 
of  autologous  as  well  as  allogeneic 
blood  units.  For  example,  AABB 
Anonymous  SiuT^ey  Report  included 
reports  of  erroneous  transfusions  (1.2 
percent  of  respondents),  untested 
recovered  plasma  salvaged  (3.7  percent). 


units  lost  in  transit  (12.3  percent),  units 
broken  in  the  lab  (33.6  percent),  and 
units  broken  outside  the  lab  (32.2 
percent),  as  well  as  other  errors  (9.8 
percent)  (Ref.  17).  The  reduction  in 
communicable  disease  risk  already 
achieved  among  allogeneic  blood 
transfusions  as  a  result  of  infectious 
disease  testing  of  donors  has  been  quite 
dramatic.  For  example,  as  a  result  of 
expansion  of  blood  donor  screening  and 
improved  laboratory  tests,  it  is  now 
estimated  that  the  chances  of 
transfusion-related  HIV  infection  have 
decreased  to  between  1  in  450,000  to 
660,000  per  unit  of  blood  (Ref.  8).  HCV 
and  HBV  transfusion  risks  have  also 
decUned.  In  1994,  4.3  percent  of  all 
HCV  infections  were  transfusion- 
related,  compared  to  the  current  rate  of 
0.02  percent  to  0.05  percent.  Similarly, 
although  5.7  percent  of  the  general 
population  is  estimated  to  be 
seropositive  for  HBV,  the  risk  of  HBV 
transfusion  transmission  is  currently 
estimated  to  be  1  in  200,000  transfused 
units. 

Although  the  impetus  for  autologous 
donation  is  often  the  donor's  desire  to 
avoid  risk  of  infection  from  other 
donors'  blood,,  studies  comparing  the 
prevalence  of  disease  markers  in 
autologous  donations  compared  to 
allogeneic  donations  have  foimd  the 
incidence  of  positive  disease  markers 
for  first  time  donations  among 
autologous  donors  to  be  similar  to  that 
among  first-time  allogeneic  donors. 
Moreover,  the  rate  among  first-time 
autologous  donors  was  generally  higher 
than  that  found  among  repeat  allogeneic 
donors  (Ref.  9).  The  finding  of  positive 
markers  for  an  allogeneic  donation, 
however,  would  result  in  a  blood  bank's 
rejection  of  the  donor  unit.  By  contrast, 
the  disease-positive  autologous  unit 
would  be  retained  and  potentially 
stored  in  the  same  freezer  as  the 
screened  allogeneic  units.  Without  the 
proposed  requirement  for  infectious 
disease  testing  and  labeling,  the  label  of 
a  disease-positive  autologous  unit  may 
not  indicate  that  the  unit  presents  a 
potentially  infectious  disease  risk.  The 
accidental  and  inadvertent  use  of  such 
imits  may  expose  unwitting  recipients 
to  a  higher  than  acceptable  risk. 

The  gravity  of  the  disease  risks 
addressed  by  the  proposed  rule  are 
widely  recognized.  Transfusion  of  HTV, 
the  virus  that  causes  AIDS,  continues  to 
cause  great  concern.  Human  T  cell 
leukemia/lymphoma  viruses  types  I  and 
n  were  identified  in  the  early  1980's. 
Infection  with  the  virus  is  associated 
with  tropical  spastic  paraparesis,  adult 
T-cell  leukemia/lymphoma,  and  some 
inflammatory  disorders  (Lapane  et  al.). 
Although  the  virus  is  primarily  sexually 
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transEh  itted,  it  can  also  be  transmitted 
throuui  blood  transfusion. 

HBYj  is  a  major  cause  of  acute  and 
chronlip  hepatitis,  cirrhosis  and  primary 
hepatpt»llular  carcinoma  worldwide. 
The  Centers  for  Disease  Control  and 
Prevention  (CDC)  estimated  that  in  1985 
approximately  300,000  persons  became 
infect^  with  HBV.  Prior  to  the 
development  of  hepatitis  B  screening 
tests,  tnansfusion-related  risks  were 
significant  A  retrospective  testing  of 
blood  |donors  using  first  generation  tests 
for  the  presence  of  HBsAg  foimd  that 
over  hfiji  of  recipients  of  HBsAg-positive 
blood  developed  hepatitis  (Ref.  10).  Of 
the  current  pool  of  1  to  1.25  million 
HBV  oarriers,  approximately  25  percent 
will  d^yelop  cluonic  hepatitis  which 
will  pf6gress  to  cirrhosis  and  carriers 
have  aj  risk  of  liver  cancer  that  is  12  to 
300  times  higher  than  noncarriers.  An 
estimaited  4,000  persons  die  each  year 
from  hepatitis  B-related  cirrhosis,  and 
more  than  800  die  from  primary 
hepatpffellular  carcinoma  (PHC).  The 
lifetiml^  medical  cost  per  case  of  PHC 
and  citthosis  is  estimated  to  be  $96,500 
(Ref.  IM. 

Epidemiologic  and  experimental 
studief  jindicate  that  HCV  is  primarily 
transnijtted  by  the  parenteral  route. 
Persoi^  at  increased  risk  of  acquiring 
hepatitis  C  include  parenteral  drug 
users;  hiealth-care  workers  with 
occupi^onal  exposure  to  blood; 
hemo(ualysis  patients;  and  recipients  of 
whole  Iblood,  blood  cellular  components 
or  pladma.  Transfusion  of  blood  or 
blood  products,  which  accounted  for  a 
substahjtial  proportion  of  HCV  infections 
acquire  more  than  10  years  ago,  is  now 
an  imoommon  means  of  transmission. 
CDC  estimates  that  150,000  to  170,000 
new  H^y  infections  occur  aimually  in 
the  IMted  States  (Ref.  12).  Of  patients 
with  transfusion-associated  chronic 
non-Aj  ^on-B  hepatitis  who  imdergo 
biopsyjwithin  5  years  after  onset,  at 
least  4p!  percent  have  histologic 
evidence  of  chronic  active  hepatitis  and 
10  to  20  percent  have  evidence  of 
cirrhoaifi  (Ref.  13).  An  estimated  30 
percent  lof  those  infected  will  eventually 
die  of  j^ilver-related  causes,  an  estimated 
8,000  i^itients  per  year.  Although  some 
HCV  patients  have  been  found  to 
respond  to  interferon  therapy,  the 
averagticost  of  care  per  year  for  persons 
with  hvlBr  disease  from  chronic  hepatitis 
C  is  esliitnated  to  range  from  $24,600  for 
patientjsj  without  interferon-alpha 
therapy  jto  $26,500  per  year  for  those 
receivui|g  a  12-month  course  of  therapy. 
The  lat)t6r  has  been  estimated  to  provide 
patients  with  an  additional  0.37  quality- 
adjusted  life  years  (Ref.  14).  As 
describod  previously,  the  requirement  of 
HIV,  tyfies  1  and  2;  HBV;  HCV;  and 


HTLV,  types  I  and  II  testing  for  all  blood 
and  blood  component  donations, 
including  those  for  autologous 
donations,  significantly  reduces  the  U.S. 
population's  exposiue  to  the  morbidity 
and  mortality  risks  associated  with 
these  diseases,  and  their  attendant  costs. 

4.  Small  Entity  Impact 

The  information  available  to 
characterize  the  relevant  voliunes  of 
affected  blood  and  plasma  products  is 
limited.  Although  the  proposed  rule  is 
not  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  the  impact  on  blood  and 
plasma  establishments  that  might 
qualify  as  small  entities  is  uncertain. 
The  FDA  has  therefore  prepared  an 
Initial  Regulatory  Flexibility  Analysis. 
The  blood  and  plasma  establishments 
affected  by  the  proposed  rule  are 
included  under  the  major  Standard 
Industrial  Code  (SIC)  group  80  for 
providers  of  health  services.  According 
to  section  601  of  the  Regulatory 
Flexibility  Act  of  1980,  the  term  "small 
entity"  encompasses  the  terms  "small 
business,"  "small  organization,"  and 
"small  governmental  jurisdiction." 
According  to  the  Small  Business 
Administration  (SB A),  a  small  business 
within  the  blood  industry  is  an 
enterprise  with  less  than  $5  million  in 
aimual  receipts.  A  small  organization  is 
a  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field.  A  "small 
governmental  jurisdiction"  generally 
means  governments  of  cities,  coimties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  with  a 
population  of  less  than  fifty  thousand. 

As  described  in  the  foregoing 
analysis,  hospitals  that  do  not  currendy 
test  autologous  donations  for  HIV  tjrpes 
1  and  2,  HBV,  HCV,  and  HTLV  types  I 
and  n  are  expected  to  be  the  primary 
entity  affected  by  the  proposed  rule. 
However,  the  extent  of  the  small 
business  impact  is  uncertain.  Although 
the  details  of  blood  collection  at 
hospitals  are  not  available.  FDA 
examined  other  data  to  develop  a 
preliminary  assessment  of  small 
business  impact.  The  size  of  U.S. 
hospitals  varies  substantially.  The  1998 
American  Hospital  Association  (AHA) 
survey  data  (Ref.  15)  indicate  a  total  of 
5,134  U.S.  registered  community 
hospitals  grouped  into  8  bedsize 
categories.  The  average  annual  revenues 
for  facilities  in  these  bedsize  categories 
range  from  approximately  $5.5  million 
to  $513  million.  However,  since  many 
hospitals  are  not-for-profit  or  are 
operated  by  State  and  local 
governments,  the  SBA  annual  receipts 
criteria  for  small  businesses  would  not 


apply  to  these  faciUties.  Of  the  5,134 
U.S.  community  hospitals  included  in 
the  AHA  report  1,330  are  under  the 
control  of  State  and  local  government, 
3,045  are  nonprofit  institutions,  and  the 
remaining  759  are  reported  to  be 
investor-owned. 

The  number  of  hospitals  that  woiUd 
meet  at  least  one  of  the  various  SBA      'i 
definitions  for  small  entities  is 
imcertain.  According  to  the  AHA 
statistics  for  1998,  the  smallest  reported 
hospital  size  category  includes  262 
hospitals  with  6  to  24  beds,  and  total 
gross  revenues  of  $1.43  billion,  yielding 
average  revenues  of  $5.46  million.  FDA 
assumes  that  the  11  faciUties  reported  to 
be  investor-owned  within  this  bedsize 
category  could  quaUfy  as  small  entities. 
Although  it  is  possible  that  all  nonprofit 
hospitals  may  qualify  as  small  entities, 
it  appears  that  a  number  of  facilities 
might  be  excluded  from  that  definition 
because  they  are  reported  to  be  hospitals 
in  a  system.  According  to  the  AHA 
survey  definition,  "hospitals  in  a 
system"  refer  to  those  "hospitals 
belonging  to  a  corporate  body  that  owns 
and/or  manages  health  provider 
fecilities  or  health-related  subsidiaries; 
the  system  may  also  own  non-health- 
related  facihties."  The  AHA  currently 
has  record  of  1,592  hospitals  that  are 
non-federal  and  nonprofit  (including 
State  and  local  government  controlled) 
that  are  hospitals  in  a  system.  If  these 
facilities  were  excluded.  FDA  estimates 
that  2,783  [1,330  State  and  local  +  3,045 
nonprofit  - 1,592  in-a-system)  non- 
federal, nonprofit  hospitals  may  qualify 
as  small  entities.  Thus,  a  total  of  2,794 
[2,783  +  11]  hospitals  might  qualify  as 
small  entities. 

The  agency  does  not  know  how  many 
of  the  estimated  total  of  415,000 
autologous  imits  would  be  collected  at 
hospitals  quaUfying  as  a  "small  entity." 
nor  how  many  of  those  establishments 
are  already  performing  the  proposed 
testing  for  autologous  donors  (as  noted 
in  the  earlier  cost  analysis,  an  estimated 
40  percent  of  all  hospital-based 
autologous  collections  already  include 
blood  testing).  Some  of  the  hospitals 
that  would  be  classified  as  small  entities 
will  already  be  testing  autologous 
donors  as  required  by  the  proposed  rule, 
and  are  therefore  expected  to  incur  an 
estimated  one-time  cost  of  $205.  as 
described  earlier.  Other  small 
establishments,  that  begin  autologous 
donor  testing  in  compliance  with  the 
proposed  rule,  will  inou  an  estimated 
$411  one-time  cost,  and  yearly  costs  of 
new  testing  based  on  the  niunber  of 
autologous  donors  at  their  facility.  The 
following  anfdysis  of  potential  impact 
focuses  on  the  annual  blood  testing 
costs,  which  represent  the  largest 
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component  of  cost  impact.  The  analysis 
assumes  that  the  collections  of 
autologous  units  may  be  distributed 
across  hospitals  of  different  size  in 
proportion  to  the  hospitals'  share  of  all 
reported  inpatient  surgeries.  Table  1 
estimates  the  percentage  of  all  inpatient 
hospital  surgeries,  based  on  the  number 


of  inpatient  surgeries  reported  to  AHA 
as  performed  by  hospitals  in  different 
bedsize  categories.  This  percentage  is 
used  to  estimate  a  share  of  the  total  of 
415,000  autologous  units  collected  by 
hospitals  in  each  bedsize  category,  for 
which  testing  would  be  newly  required 
imder  the  proposed  rule.  The  number  of 


autologous  units  per  hospital  within  a 
bedsize  category  is  based  on  the  total 
estimated  autologous  units  per  bedsize 
category  divided  by  the  total  number  of 
hospitals  reported  for  that  size  category. 
These  estimates  (roimded  to  the  nearest 
whole  unit)  are  presented  in  the 
rightmost  column  of  the  Table  1. 


Table  1.— Estimated  Autologous  Blood  Units  Per  Hospital  Based  on  Estimated  Share  of  Inpatient. 
Surgeries  by  Bedsize  Category  and  Total  Hospital  Collections  of  Autologous  Units 


Bedsize  Category 

Non-federal 
Hospitals 

Estimated 
percent 
inpatient  sur- 
geries 

Estimated  share 

of  41 5.000 

collected 

autologous 

units 

Estimated 

autologous 

units  per 

hospital 

6  to  24 
25  to  49 
50  to  99 
100  to  199 
200  to  299  - 
300  to  399 
400  to  499 
500  + 

262 
906 
1,128 
1..338 
692 
361 
196 
251 

0.21 
2.02 
6.03 
19.36 
20.99 
16.24 
12.17 
22.97 

857 
8,364 
25,029 
80,407 
87.095 
67.396 
50.506 
95.343 

3 

9 

22 

60 

126 

187 

258 

380 

The  cost  impact  of  testing  autologous 
blood  collections  is  based  on  the  above 
estimates  of  autologous  units  per 
hospital,  and  the  earlier  estimated 
average  HIV,  HCV,  HTLV,  and  HBV 
testing  cost  per  donation  of  $137.82 


[$5.00  +  $49.90+  $5.00  $38.50  +  $39.20] 
+  [0.0019  X  $114.50].  The  estimated 
annual  cost  impact  per  hospital,  by 
bedsize  category,  is  shown  in  the  Table 
2.  To  provide  some  perspective  on 
relative  impact,  the  newly-incurred  cost 


for  autologous  unit  testing  is  also  shown 
as  a  percentage  of  average  aimual  gross 
revenues  per  hospital.  The  notification 
cost  is  estimated  to  be  approximately 
0.01  percent  of  the  average  aimual  gross 
revenues  for  every  size  category. 


Table  2.—  Estimated  Dollar  Cost  Per  Hospital  for  Autologous  Blood  Testing  and  Estimated  Cost  as  a 

Percentage  of  Average  Annual  Revenues 


Bedsize  Category 

Estimated  Cost  per  Hospital  at 
$138  per  Newly  Tested  Unit 

Gross  Annual  Revenue  per 
Hospital  (Millions) 

Autologous  Blood  Testing  Cost 

as  Percent  of  Gross  Annual 

Revenue 

6  to  24 
25  to  49 
50  to  99 
100  to  199 
200  to  299 
300  to  399 
400  to  499 
500  + 

$451 

$1,272 

$3,058 

$8,282 

$17,346 

$25,731 

$35,514 

$52,351 

$5,459 

$12,606 

$27,711 

$74,803 

$153,988 

$236,917 

$329,161 

$513,066 

0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 

These  findings  of  this  analysis  suggest 
that  the  relative  cost  impact  may  be 
fairly  consistent  across  hospitals  of 
different  sizes,  if  the  number  of  affected 
autologous  units  per  bedsize  category  is 
proportionate  to  the  number  of  inpatient 
surgeries  performed  by  hospitals  in 
different  size  categories.  However,  the 
distribution  of  affected  autologous  units 
across  hospitals  of  different  size  and 
types  of  ownership  is  currently 
unknown.  Because  this  information  is 
essential  for  the  estimation  of  the 
economic  impact  on  small  entities,  FDA 
requests  industry  comment  on  the 
anticipated  nvunbers  of  affected  imits  of 
autologous  blood  and  their  distribution 
across  hospitals  in  the  indiistry, 
particularly  those  imits  collected  by 


hospitals  that  can  be  classified  as  small 
entities. 

Regardless  of  size,  the  net  cost  impact 
for  hospitals  that  must  begin  testing 
autologous  units  may  be  limited  because 
the  cost  of  the  require  testing  may 
generally  be  shifted  to  patients  or  to 
thirdrparty  payers,  including  Medicare. 
For  example,  the  cost  of  units  or  packed 
red  blood  cells  or  blood  components, 
including  costs  of  processing  and 
administration,  are  covered  under  botli 
Medicare  Part  A  and  Part  B  (Ref.  16). 
Currently,  Medicare  pays  for  all  but  the 
first  3  pints  of  blood  per  calendar  year. 
A  Medicare  beneficiary  may  choose  to 
pay  for  or  replace  the  first  three  imits  of 
blood,  the  annual  blood  deductible. 


The  specific  requirements  and 
anticipated  costs  for  changes  in  SOP's 
for  donation  collection,  testing,  labeling, 
quarantine,  and  distribution  are 
described  previously.  All  blood 
establishments  are  already  engaged  in  a 
substantial  amount  of  donation  testing, 
recordkeeping,  imit  labeling,  and 
control.  For  some  hospital  blood 
centers,  these  activities  may  be 
expanded.  However,  as  incUcated 
previously,  it  is  not  clear  whether  the 
establishments  most  affected  could  be 
characterized  as  small  business  entities. 

The  niunber  of  plasma  facilities  that 
would  qualify  as  small  entities  is  also 
imcertain.  According  to  the  General 
Accounting  Office  (Ref.  16) 
approximately  370  paid  plasma 


collef:iion  centers  annually  collect  about 
11  mjUion  liters  of  plasma,  the  vast 
majority  of  which  is  processed  by  four 
comi:4nies:  Alpha  Therapeutic  Corp., 
Baxte  4  Healthcare  Corp.,  Bayer  Corp., 
and  (^nteon  LLC.  FDA  estimates  that 
approximately  90  percent  of  these 
plasnift  collection  centers  are  owned  by 
companies  that  operate  a  number  of 
center^.  Although  the  agency  is 
imcertain  about  the  level  of  revenues  for 
these  companies,  it  is  considered  likely 
that  riiipst  woidd  have  annual  receipts  of 
$5  million  or  more  per  year.  The 
remaji^ng  10  percent  of  paid  plasma 
collection  centers  may  qualify  as  small 
businjass  establishments.  The  potential 
impairi  on  these  facilities  will  be  a 
funct)(J)n  of  the  number  of  donors  and 
the  HpV  repeatedly  reactive  findings 
ainonjgj  donors  at  their  facility.  If  the 
estimated  12  million  plasma  donations 
were  evenly  distributed  over  the  487 
registered  facilities,  each  facility  would 
average  25,000  donations.  Assuming 
apprcptimately  8  units  per  plasma  donor 
per  y0ar  (Ref.  16)  each  facility  would 
averagp  3,125  donors,  approximately  6 
[O.DOli  X  3,125]  of  whom  might  test 
repeatedly  reactive  for  HCV  and  require 
supplJBlnental  testing.  The  expected  cost 
of  the  Additional  testing  would  then  be 
$687  (il  14.50  X  6]  per  facility  per  year. 

In  addition  to  these  for-profit  entities, 
the  retraining  100  or  so  plasma 
collection  focilities,  of  the  total  of  487 
regist^t«d  facilities,  function  within 
blood  Collection  centers  that  are 
operatdd  by  the  American  Red  Cross,  or 
are  in(|ependently  operated.  The 
independently  operated,  not-for-profit 
blood; collection  centers  would  likely 
qualin)|  as  small  entities.  The  added 
impac^of  the  proposed  rule  on  plasma 
coUecuon  performed  at  blood  collection 
facilities  is  expected  to  be  small, 
however,  because  the  required  testing 
would  already  be  performed  for  whole 
blood  donation. 

FDA  has  considered  several 
alternatives  for  lessening  burden  on 
small  4itities.  The  first  alternative 
woulq  })e  to  not  issue  additional 
requireinents  for  testing  of  allogeneic  or 
autologous  donations  for  evidence  of 
infectnn  due  to  communicable  disease 
agents!  ind  continue  with  the 
recomqiendations  for  testing  in  addition 
to  the  k^uired  tests  for  HIV  and  HBV. 
FDA  c|:^siders  this  alternative  to  be 
ineffeofive  because  it  does  not  promote 
consistency  in  testing  and  related 
procedures  among  entities,  does  not 
provido  FDA  with  clear  enforcement 
authoijity,  and  is  converse  to  the 
agency^  and  industry's  mission,  i.e.,  the 
safety  qif  the  blood  supply.  A  second 
alternative  would  be  to  continue  to 
specify  lin  the  regulations  the  marker  to 


be  tested  for,  such  as  a  specific  antigen 
or  antibody.  Tests  for  new  or  different 
markers  of  infection  due  to  a 
communicable  disease  agent  have 
changed  as  they  become  more 
appropriate  or  the  technqlogy  in  testing 
has  become  more  sensitive  or  specific. 
FDA  believes  this  alternative  would  not 
provide  for  the  continued  improvement 
in  the  testing  regimen  and  would  limit 
flexibility  not  only  in  testing,  but  in 
controlling  cost  to  the  different  entities 
performing  testing.  Finally,  FDA  has 
requested  industry  comment  and 
suggestions  for  alternatives  to 
autologous  unit  testing,  as  discussed 
earlier  under  section  "  C  .  Exceptions." 

V.  The  Paperwork  Reduction  Act  of 
1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  3501-3520).  The  title, 
description,  and  respondent  description 
of  the  information  collection  provisions 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  this  estimate  is  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Requirements  for  Testing 
Human  Blood  Donors  for  Evidence  of 
Infection  due  to  Communicable  Disease 
Agents. 

Description:  FDA  is  proposing  to 
revise  the  testing  requirements  in  part 
610  subpart  E  issued  under  the 
authorities  of  the  act  and  the  PHS  Act. 
Currently,  subpart  E  in  part  610  requires 
testing  for  HBV  and  HIV  and  the 
development  and  administration  of 
product  quarantine  and  recipient 
notification  ("Lookback")  program 
when  donors  test  repeatedly  reactive  for 
antibody  to  HIV,  or  otherwise  are 


determined  to  be  unsuitable  when 
tested  in  accordance  with  §  610.45.  FDA 
is  proposing  to:  (1)  Require  screening 
tests  for  evidence  of  infection  due  to 
communicable  disease  agents  for 
autologous  donations;  (2)  require 
supplemental  (additional,  more  specific) 
testing  of  all  repeatedly  reactive 
screening  test  results  for  which  there  is 
a  supplemental  test;  and  (3)  codify  as 
requirements  those  recommendations 
that  FDA  has  issued  that  are  necessary 
to  ensure  blood  safety,  including  testing 
for  evidence  of  infection  due  to  HIV, 
HBV.  HCV,  and  HTLV. 

FDA  proposes  to  require  that  each 
donation  of  human  blood  or  blood 
component,  including  those  intended 
for  autologous  use  or  as  a  component  of 
a  medical  device,  be  tested  for  evidence 
of  infection  due  lo  HTV,  types  i  and  2; 
HBV;  HCV;  and  HTLV.  types  I  and  ff. 
Each  donation  that  tests  repeatedly 
reactive  when  screened  for  evidence  of 
infection  due  to  any  of  the 
communicable  disease  agents  would  be 
required  to  be  further  tested  whenever 
a  supplemental  (additional,  more 
specific)  test  has  been  approved  for  such 
use  by  FDA.  Testing  would  be  required 
to  be  performed  by  a  laboratory  certified 
under  CLIA  and  registered  with  FDA  in 
accordance  with  part  607.  Deferral  of 
donors  testing  repeatedly  reactive  from 
futiire  donations  would  be  required. 
Criteria  are  proposed  for  release  or 
shipment  of  human  blood  or  blood 
components  prior  to  completion  of 
testing,  and  restrictions  on  use  of 
human  blood  or  blood  components  that 
test  repeatedly  reactive  when  screened 
for-evidence  of  infection.  The  proposed 
rule  would  also  require  manufacturers 
of  test  kits  approved  to  test  human 
blood  donors  for  evidence  of  infection 
due  to  communicable  disease  agents  to 
verify  an  acceptable  sensitivity  and 
specificity  of  each  lot  of  test  kit  using  a 
reference  panel  obtained  from  CBER  of 
other  FDA  designated  source,  when 
available. 

Description  of  Respondents: 
Manufacturers  of  blood  and  blood 
components  and  clinical  testing 
laboratories. 

Based  on  June  1998  registration 
records,  there  are  approximately  2.801 
FDA  registered  blood  collection 
facilities  in  the  United  States  that 
collect  approximately  27,000.000  units 
of  Whole  Blood  and  Source  Plasma 
annually.  To  ensure  consistency  in  the 
blood  industry's  testing  practices,  FDA 
is  proposing  to  require  testing  consistent 
with  its  current  recommendations  and 
industry  practice.  Laboratories  that 
perform  testing  of  donor  blood  samples 
must  be  registered  with  FDA  in 
accordance  with  part  607.  Currently, 
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§  607.65(g)  provides  an  exemption  from 
FDA  registration  to  clinical  laboratories 
that  are  approved  for  Medicare 
reimbursement  and  which  are  engaged 
in  the  testing  of  blood  products  in 
support  of  other  registered 
establishments.  FDA  is  proposing  to 
remove  this  exemption  and  require  such 
rliniral  labs  to  register.  Because 
laboratories  that  ciurently  perform 
testing  of  donor  blood  samples  are 
already  registered,  FDA  anticipates  that 
the  number  of  new  registrants  from 
rliniral  labs  that  will  no  longer  be 
exempt  from  registration  will  be  one  or 
less  per  year.  Under  part  607  the  burden 
for  registrants  not  previously  exempt  is 
approved  under  OMB  0910-0052. 
Under  that  OMB  package.  FDA 
estimated  the  time  required  to  prepare 
and  send  in  the  information  for  a  new 
registration  is  approximately  1  hour. 

FDA  proposes  to  permit  the 
emergency  release  or  shipmrait  of 
hiunan  blood  or  blood  components  prior 
to  the  completion  of  testing  for  evidence 
of  infection  due  to  communicable 
disease  agents.  The  agency  recognize 
that  there  are  rare  medical  emergencies, 
e.g.,  where  a  patient's  need  for  blood  is 
so  acute  as  to  preclude  any 
commimicable  disease  testing  of  the 
blood.  FDA  believes  that  the  use  of 
imtested  or  incompletely  tested  blood  in 
such  medical  emergencies  should  not  be 
prohibited.  FDA  is  proposing  to  remove 
$  640.2(f),  which  provides  for 
emmgency  release  of  Whole  Blood  prior 
to  completion  of  required  testing  and  to 
place  the  provision  for  medical 
emergency  situations  in  §  610.40(e), 
whid^  will  be  applicable  to  all  blood 
products,  includhig  Whole  Blood. 


Release  of  blood  or  blood  components 
due  to  a  medical  emergency  prior  to 
completion  of  required  testing  must  be 
appropriately  documented  and  the 
results  of  required  testing  provided  to 
the  consignees  as  soon  as  possible. 
Because  such  a  medical  emergency  is  a 
rare  occurrence,  FDA  expects  the 
recordkeeping  and  reporting  burden  to 
be  very  miniinal  with  one  or  less 
occurrence  per  year.  Documentation  of 
the  medical  emergency  should  take  a 
half  hour  or  less  and  the  reporting  of 
test  residts  to  consignees  is  considered 
under  section  1320.3(b)(2)  of  the  PRA  to 
be  part  of  usual  and  customary  practice 
or  procedures  to  finish  the  testing  and 
provide  the  results. 

FDA  is  proposing  in  §  610.40(e)  to 
permit,  with  FDA  approval,  shipment  of 
certain  blood  components  for  further 
manufacturing  before  testing  is 
completed  and  the  test  results  are 
received  by  the  collection  facility.  The 
only  product  currently  shipped  prior  to 
completion  of  hepatitis  B  testing  is  a 
licensed  product.  Source  Leukocytes, 
used  in  the  maniifactiue  of  interferon, 
which  requires  rapid  preparation  from 
blood.  Shipment  of  Source  Le\ikocytes 
are  preapproved  under  a  product  license 
application  (and  the  shipment  does  not 
have  to  be  reported  to  the  agency).  To 
obtain  approval  from  FDA.  the  agency 
would  expect  the  manufacturer(s)  to 
submit  specific  procedures  for 
collection,  shipment,  and  quarantine  of 
a  product  before  testing  is  completed, 
completion  of  testing  as  soon  as  possible 
after  shipping,  and  prompt 
communication  of  test  results  to  the 
consignee.  Based  on  the  niunber  of 
applications  for  the  manufacture  of 


Source  Leukocytes  received  during  — 
fiscal  year  (FY)  95,  FY  96,  and  FY  97, 
the  agency  anticipates  two  applications 
may  be  received  annually.  According  to 
information  from  industry,  a  license 
application  of  this  type  would  contain 
safety  and  effectiveness  information  and 
would  take  approximately  1 ,600  hours 
to  prepare.  FDA  estimates  that 
approximately  1  hour  of  the  estimated 
1,600  hours  would  be  used  in  preparing 
the  request  for  FDA's  approval  to  ship 
a  product  prior  to  completion  of  testing. 

According  to  information  retrieved 
from  FDA's  database  on  licensed 
establishments,  there  are  approximately 
145  manufactiirers  producing  licensed 
Source  Leukocytes.  Under 
§  610.40(e)(2),  the  agency  estimates, 
based  on  information  provided  by 
industry,  that  each  manufacturer  would 
ship  approximately  three  imits  of  blood 
or  blood  components  prior  to  testing  the 
donor  and  that  it  would  take  an 
estimated  15  minutes  to  provide  the 
completed  test  results  to  the  consignee. 

Under  §  610.40(f)(2)(ii).  according  to ' 
FDA's  database,  there  are  approximately 
343  licensed  manufacturers  that  would 
ship  known  repeatedly  reactive  units. 
Industry  estimates  tbat  each 
manufricturer  would  ship  an  estimated 
10  units  per  month  that  would  require 
two  labels;  one  as  repeatedly  reactive  for 
the  appropriate  screening  test,  and  the 
other  stating  the  exempted  use 
specifically  approved  by  FDA.  Industry 
also  estimates  that  it  would  take 
approximately  10  minutes  per  unit  to 
affix  the  labels. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  3.— Estimated  Annual  Reporting  Burden  i 


21  CFR  Section 

1^.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

607.20 
610.40(e)(2) 
610.40(f)(2)(H) 
Total 

1 
145 
343 

1 

36 

120 

1 

5,220 

41.160 

1 

0.25 

0.2 

1 
1.305 
8,232 
9,538 

^  There  are  no  capital  costs  or  operating  arnj  maintenance  costs  associated  with  this  collection  of  information. 

Table  4.— Estimated  Annual  Recordkeeping  Burden' 

21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annu£il 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

610.40 

1 

1 

1 

1 

1 

■  There  are  no  capital  costs  or  operatirig  and  maintenance  costs  associated  with  this  collectkm  of  information. 


Under  section  1320.3(c)(2)  of  the  PRA, 
the  labeling  requirements  in  21  CFR 
610.40(f)(2)  and  610.42  do  not  constitute 


collection  of  information  because 
information  required  to  be  on  the 
labeling  is  orighially  supplied  by  the 


Federal  Government  to  the 
manufacturers  for  the  purpose  of 
disclosiue  to  the  public  in  order  to  keep 
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rotal  Hours 


rotal  Hours 


the  blf)  3d  supply  safe  and  protect  public 
health. 

The  Reporting  of  test  results  to  the 
consignee  in  §61 0.40(e)  does  not 
constitute  collection  of  information 
burde^  because  it  is  the  customary  and 
usual  practice  or  procedure  to  finish  the 
testing  and  provide  the  results  to  the 
manuiactiuer  responsible  for  labeling 
the  blppd  products. 

In  compliance  with  section  3507(d)  of 
the  PRA  of  1995  (44  U.S.C.  3507(d)).  the 
agency  has  submitted  a  copy  of  this 
propo$^d  rule  to  OMB  for  review  of  the 
infomiation  collection  provisions. 
Interested  persons  are  requested  to 
submit  [written  comments  regarding 
information  collection  by  September  20, 
1999  tpj  the  Office  of  Information  and 
Regul^^ory  Affairs,  OMB  (address 
above) 

VI.  EnMronmental  Impact 

The  Agency  has  determined  imder  21 
CFR  2ii;31(j)  that  this  action  is  of  a  type 
that  dots  not  individual  or  ciunulatively 
have  a  significant  effect  on  the  human 
enviro  i^ent.  Therefore,  neither  an 
environmental  assessment  nor  an 
envirotpnental  impact  statement  is 
requintd. 

Vn.  Ri  If  uest  for  Comments 

Intev^sted  persons  may,  on  or  before 
Noventber  17, 1999,  submit  to  the 
Docket$  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal,  except  that  comments 
regard^g  information  collection 
provis^(^ns  should  be  submitted  in 
accord^ce  with  the  instructions  in 
section  V.  of  this  document.  Two  copies 
of  any  qomments  on  issues  other  than 
information  collection  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Conunents  are  to  be 
identified  with  the  docket  niunber 
found  m  brackets  in  the  heading  of  this 
dociunjeint.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  {  l  m.,  Monday  through  Friday. 
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Position  on  Testing  of  Autologous  Units. 
Attachment  1 :  AABA  Anonymous 
Autologous  Survey  Request,  May  9, 1999. 

List  of  Subjects 

21  CFR  Part  607 

Blood. 

21  CFR  Parts  610  and  660 

Biologies.  Labeling.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  640 

Blood,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act,  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  607.  610,  640,  and  660  be 
amended  as  follows: 

PART  607-ESTABUSHMENT 
REGISTRATION  AND  PRODUCT 
USTING  FOR  MANUFACTURERS  OF 
HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  607  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351,  352. 
355.  360.  371.  374;  42  U.S.C.  216.  262. 

§607.65    [Amended] 

2.  Section  607.65  Exemption  for  blood 
product  establishments  is  amended  by 
removing  paragraph  (g). 

PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

3.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351.  352.  353. 
355.  360.  371;  42  U.S.C.  216,  262,  263,  263a, 
264. 

4.  The  Table  of  Contents  for  subpart 
E  of  part  610  is  revised  to  read  as 
follows: 

SubfMrt  E— Testing  Requirements  for 
Communicable  Disease  Agents 

Sec. 

610.40  Test  requirements. 

610.41  Donor  deferral. 

610.42  Restrictions  on  use  for  further^ 
manufacture  of  in  vitro  diagnostic 
products. 

610.44    Use  of  reference  panels  by 
manufacturers  of  test  kits. 

610.46  "Lookback"  requirements. 

610.47  "Lookback"  notification 
requirements  for  transfusion  services. 

5.  The  heading  of  subpart  E  is  revised 
to  read  as  follows: 
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Subpart  E— TeaUng  Raqulramenta  for 
Communicable  DIaeate  Aganta 

6.  Section  610.40  is  revised  to  read  as 
follows: 

f  610.40    TMt  raquirMnants. 

(a)  Human  blood  and  blood 
components.  Except  as  specified  in 
paragraph  (b)  of  this  section,  each 
donation  of  human  blood  or  blood 
components  intended  for  use  in 
preparing  a  product,  including 
donations  intended  for  autologous  use 
or  as  a  component  of  a  medical  device, 
shall  be  tested  for  evidence  of  infection 
due  to  the  following  commiinicable 
disease  agents  by  using  screening  tests 
approved  for  such  use  by  the  Food  and 
Drug  Administration  (FDA)  in 
accordance  with  the  mauufactuittf's 
instructions.  One  or  more  such  tests 
shall  be  performed  as  necessary  to 
adequately  and  appropriately  reduce  the 
risk  of  transmission  of  communicable 


(1)  Human  immimodeficiency  virus, 
typel; 

(2)  Human  immunodeficiency  virus, 
type  2; 

(3)  Hepatitis  B  virus; 

(4)  Hepatitis  C  virus; 

(5)  Human  T-lymphotropic  virus,  type 


I; 

n. 


(6)  Human  T-lymphotropic  virus,  type 


(b)  Exceptions.  (1)  Donations  of 
Source  Plasma  are  not  required  to  be 
tested  for  evidence  of  infection  due  to 
the  communicable  disease  agents  listed 
in  paragraphs  (a)(5)  and  (a)(6)  of  this 
section. 

(2)  Donations  of  human  blood  or 
blood  components  intended  solely  as  a 
component  of  an  in  vitro  medical  device 
are  not  required  to  be  tested  for 
evidence  of  infection  due  to  the 
communicable  disease  agents  listed  in 
paragraphs  (a)(5]  and  (a)(6)  of  this 
section  unless  they  contain  viable 
leukocytes. 

(3)  Requirements  in  this  subpart  shall 
not  apply  to  the  in-house  use  or 
distribution  of  samples  of  blood,  blood 
components,  plasma,  or  sera  if  intended 
for  clinical  laboratory  testing  or  research 
purposes,  and  not  for  administration  to 
humans  or  use  in  the  manufacture  of  a 
product. 

(c)  Further  testing.  Each  donation 
found  to  be  repeatedly  reactive  by  a 
screening  test  performed  in  accordance 
with  paragraph  (a)  of  this  section  shall 
be  further  tested  whenever  a 
supplemental  (additional,  more  specific) 
test  has  been  approved  for  such  use  by 
FDA. 

(d)  Testing  responsibility.  Testing  for 
evidence  of  infection  due  to  the 


communicable  disease  agents 
designated  in  paragraph  (a)  of  this 
section  shall  be  performed  by  a 
laboratory  registered  in  accordance  with 
part  607  of  this  chapter  and  certified  to 
perform  testing  on  himian  specimens 
under  the  Clinical  Laboratory 
Improvement  Amendments  of  1988  (42 
U.S.C.  263a)  in  accordance  with  42  CFR 
part  493. 

(e)  Release  or  shipment  prior  to 
testing.  Hrunan  blood  or  blood 
components  that  are  required  to  be 
tested  for  evidence  of  infection  due  to 
the  communicable  disease  agents 
designated  in  paragraph  (a)  of  this 
section  may  be: 

(1)  Released  for  shipment  or  use 
before  test  residts  are  available  only  in 
appropriately  documented  medical 
emergency  situations;  or 

(2)  Shipped  for  further  manufacturing 
as  approved  in  writing  by  FDA, 
provided  the  tests  for  evidence  of 
infection  due  to  communicable  disease 
agents  are  performed  as  soon  as  possible 
after  release  or  shipment  and  the  results 
provided  promptly  to  the  consignee. 

(f)  Restrictions  on  shipment  or  use.  (1) 
Human  blood  or  blood  components  that 
have  a  repeatedly  reactive  screening  test 
for  evidence  of  infection  due  to  a 
communicable  disease  agent(s) 
designated  in  paragraph  (a)  of  this 
section  or  that  are  collected  from  a 
donor  with  a  record  of  a  repeatedly 
reactive  screening  test  for  evidence  of 
infection  due  to  a  communicable 
disease  agent  designated  in  paragraph 
(a)  of  this  section  shall  not  be  shipped 
or  used,  except  as  provided  in 
paragraph  (f)(2)  or  (f)(3)  of  this  section. 

(2)  The  restrictions  shall  not  apply  to: 
(i)  Blood  or  blood  components 
intended  for  autologous  use,  provided 
that  such  imits  shall  be  appropriately 
labeled  in  accordance  with  §  606.121(1) 
of  this  chapter  and  with  the  following 
Biohazard  legend: 


BIOHAZARD 

(ii)  Blood  or  blood  components  may 
be  shipped  or  used  imder  conditions 
specifically  approved  in  writing  by 
FT)A,  provided  that  such  blood  or  blood 
components  are  appropriately  labeled  in 
accordance  with  §  606.121  or  §  640.70  of 


this  chapter  and  display  the  Biohazard 
legend.  Such  blood  or  blood 
components  shall  be  labeled  as 
repeatedly  reactive  for  the  appropriate 
screening  test  for  evidence  of  infection 
due  to  the  identified  communicable 
disease  agent.  For  blood  or  blood 
components  intended  for  further 
manufacturing  into  injectable  products, 
labeling  shall  include  a  statement 
indicating  the  exempted  use  specifically 
approved  by  FDA.  For  blood  or  blood 
components  intended  for  in  vitro  use, 
labeling  shall  include  the  statement 
"Caution:  For  Further  Manufactiuing 
Into  Non-Injectable  Products  For  Which 
There  Are  No  Alternative  Sources". 

(iii)  Samples  for  in-house  use  or 
distribution  if  intended  for  clinical 
laboratory  testing  or  research  purposes, 
and  not  intended  for  administration  in 
himians  or  use  in  the  manvifacture  of  a 
product. 

(3)  Human  blood  or  blood 
components  testing  negative  for 
evidence  of  infection  due  to  a 
communicable  disease  agent(s) 
designated  in  paragraph  (a)  of  this 
section  from  a  donor  with  a  record  of  a 
repeatedly  reactive  result  for  the  same 
screening  test  for  evidence  of  infection 
due  to  a  commimicable  disease  agent(s) 
designated  in  paragraph  (a)  of  this 
section  may  be  used  if  the  donor  has 
been  subsequently  shown  to  be  suitable 
by  a  requalification  method  or  process 
foimd  acceptable  for  such  purposes  by 
FDA. 

7.  Section  610.41  is  revised  to  read  as 
follows: 

1610.41    Donor  (Marral. 

Except  for  autologous  donors  and  as 
provided  in  §  640.65(b)(2)(ii),  (b)(2)(ui), 
and  (b)(2)(iv)  of  this  chapter,  donors 
testing  repeatedly  reactive  for  evidence 
of  infection  due  to  a  communicable 
disease  agent(s)  listed  in  §  610.40(a)  or 
reactive  for  a  serologic  test  for  syphilis 
shall  be  deferred  from  future  donations 
of  blood  and  blood  components  except: 

(a)  Donors  who  test  repeatedly 
reactive  for  HTLV,  types  I  or  II,  or  anti- 
HBc  on  only  one  occasion,  unless 
further  tested  under  §  610.40(c). 

(b)  Donors  testing  repeatedly  reactive 
for  HTLV,  types  I  and  II  or  anti-HBc  may 
serve  as  donors  of  Source  Plasma. 

(c)(1)  Deferred  donors  testing 
repeatedly  reactive  for  evidence  of 
infection  due  to  a  communicable 
disease  agent  listed  in  §  610.40(a)  may 
serve  as  donors  for  blood  or  blood 
components  when  used  in  accordance 
with  §  610.40(f). 

(2)  Deferred  donors  previously 
showing  evidence  of  infection  due  to 
hepatitis  B  virus  when  tested  in 
accordance  with  §  610.40(a)  and  (c)  may 


1610.4^1  R« 
manufadtura 


1  to  read  as 


donate  blood  or  blood  components  for 
use  as  a  component  of  a  medical  device 
or  may  donate  blood  or  blood 
compqi^ents  in  the  preparation  of 
Hepatjtis  B  Immime  Globulin  (Human) 
provided  their  current  donations  test 
nonreactive  when  tested  in  accordance 
with  §|01O.4O(a)  and  the  donor  is 
otherwise  determined  to  be  suitable. 

(d)  Donors  with  a  reactive  serologic 
test  ioi  kyphilis  need  not  be  deferred  if 
found  ^i^ative  by  an  approved  specific 
treponanal  test  (confirmatory  test  for 
syphilii ), 

(e)  Eh  ferred  donors  may  be  found  to 
be  suitable  as  donors  of  blood  or  blood 
compciaents  by  a  method  or  process 
found  acceptable  for  such  purposes  by 
the  Food  and  Drug  Administration. 

8.  Section  610.42  is  added  to  subpart 
E  to  re^fl  as  follows: 

f610.4i!  RMtrtcflonsonuMforfurthar 
manufadtura  of  in  vitro  diagnostic  products. 

hi  vitro  diagnostic  products 
manufntitured  from  human  blood  or 
blood  ii:0mponents  found  to  be 
repeat0^y  reactive  by  a  screening  test 
perfbnned  in  accordance  with 
§  610.4b(a)  shaU  be  labeled  in 
accord^ce  with  §  809. 10  of  this 
chaptetl  and  shall  include  a  statement  of 
wamiius  in  the  label  indicating  that  the 
produdt  was  manufectiired  from  a 
donation  found  to  be  repeatedly  reactive 
by  a  sct^ening  test  for  evidence  of 
infectii^ti  due  to  the  identified 
communicable  disease  agent. 

9.  SeCijtion  610.44  is  added  to  subpart 
E  to  read  as  follows: 

f  610.44  !  Uss  of  rsf*f«nc«  panols  by 
manufactursrs  of  iMt  Idts. 

Whe^  available,  a  reference  panel 
shall  b^  [obtained  from  the  Center  for 
Biologitis  Evaluation  and  Research  or 
frt>m  a  Rood  and  Drug  Administration 
designated  source,  and  shall  be  used  by 
the  manufacturer  to  verify  acceptable 
sensitivity  and  specificity  of: 

(a)  Each  lot  of  a  test  kit  approved  for 
use  in  tasting  donations  of  human  blood 
and  blood  components  for  evidence  of 
infection  due  to  commimicable  disease 
agents  listed  in  §  610.40(a);  and 

(b)  Each  lot  of  a  himian 
immuncideficiency  virus  (HIV)  test 
approv^  for  use  in  the  diagnosis  or 
monitoring  of  this  commimicable 
disease' igent  A  lot  that  is  found  to  be 
not  acceptable  for  sensitivity  and 
specifidtty  under  §  610.44(a)  and  (b) 
shall  not  be  released. 

f610.45|   [Ramovsd] 

10.  Settion  610.45  Human 
Immunodeficiency  Virus  (HIV) 
requireinents  is  removed. 


PART  640— ADDITIONAL  STANDARDS 
FOR  HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

11.  The  authority  citation  for  21  CFR 
part  640  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352.  353, 
355,  360,  371;  42  U.S.C.  216,  262,  263,  263a, 
264. 

1640.2    [AnMndsd] 

12.  Section  640.2  General 
requirements  is  amended  by  removing 
paragraph  (f). 

PART  660-ADDniONAL  STANDARDS 
FOR  DIAGNOSTIC  SUBSTANCES  FOR 
LABORATORY  TESTS 

13.  The  authority  citation  for  21  CFR 
part  660  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355,  360,  371;  42  U.S.C.  216.  262,  263,  263a, 
264. 

{680.42    [Removad] 

14.  Section  660.42  Reference  panel  is 
removed. 

Dated:  April  20, 1999. 
Jane  E.  Henney, 

Commissioner  of  Food  and  Drugf. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  99-21296  Filed  8-18-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  606  and  630 

[Ooclwt  No.  98N-0607] 

Gsneral  RaqulramanU  for  Blood, 
Blood  Componsnts,  and  Blood 
Darlvatives;  Notification  of  Daterrad 
Donors 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  blood  and  plasma 
establishments  to  notify  donors  of  their 
deferral  due  to  test  results  for 
communicable  disease  agents  or  failure 
to  satisfy  suitability  criteria  with  the 
intent  of  reducing  the  risk  of 
transmission  of  communicable  disease 
through  the  use  of  blood,  blood 
components,  and  blood  derivatives. 
Under  the  proposed  rule,  blood  and 
plasma  establishments  would  notify  the 
donors  that  they  have  been  deferred  and 
the  reason  for  the  deferral;  provide 


information  concerning  appropriate 
medical  fbllowup  and  counseling; 
describe  the  types  of  donations  the 
donors  should  not  make  in  the  futxue; 
and  discuss  the  possibility  that  the 
donor  may  be  foimd  suitable  in  the 
future,  where  appropriate.  FDA  is 
issuing  this  rule  as  part  of  the  agency's 
"Blood  Initiative"  in  which  FDA  is 
reviewing  and,  when  appropriate, 
revising  its  regulations,  policies, 
guidance,  and  procediu^s  related  to 
blood  and  blood  products,  including 
blood  derivatives. 

DATES:  Submit  written  comments  by 
November  17, 1999.  Submit  written 
comments  on  the  information  collection 
provisions  by  September  20, 1999. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Man^ement  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Conmients 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Submit 
written  comments  on  the  information 
collection  provisions  to  the  Office  of 
Information  and  Regulatory  Afbirs 
(OMB),  New  Executive  Office  Bldg..  725 
17th  St  NW.,  Washington.  DC  20503, 
Attention:  Wendy  Taylor,  Desk  Officer 
for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  suite  200N,  Rockville. 
MD  20852-1448,  301-827-6210. 
SUPPLEMENTARY  MF0RMAT10N: 

L  Introduction, 

For  a  variety  of  reasons  discussed  as 
follows,  FDA  has  decided  to 
comprehensively  review  and,  as 
necessary,  revise  its  regulations, 
policies,  guidance,  and  procedures 
related  to  the  licensing  and  regulation  of 
blood  products.  In  the  Federal  Register 
of  June  3, 1994  (59  FR  28821  and  59  FR 
28822,  respectively),  FDA  issued  two 
documents  entitled  "Review  of  General 
Biologies  and  Licensing  Regidations" 
(Docket  No.  94N-0066)  and  "Review  of 
Regulations  for  Blood  Establishments 
and  Blood  Products"  Pocket  No.  94N- 
0080).  The  documents  annoimced  the 
agency's  intent  to  review  biologies 
regulations  (parts  600,  601,  606,  607, 
610.  640  and  660  (21  CFR  600,  601,  606. 
607,  610,  640  and  660)),  and  requested 
written  comments  from  the  public. 
Interested  persons  were  given  until 
August  17,  1994,  to  respond  to  the 
documents.  In  response  to  requests  for 
additional  time,  FT)A  twice  extended 
the  comment  period,  as  annoimced  in 
the  Federal  Register  of  August  17, 1994 
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(59  FR  42193).  and  November  14, 1994 
(59  FR  56448).  In  addition,  FDA 
responded  to  requests  for  a  public 
meeting  to  allow  for  the  presentation  of 
comments  regarding  the  agency's  intent 
to  review  the  biologies  regulations.  On 
January  26, 1995.  FDA  held  a  public 
meeting  to  provide  an  opportunity  for 
all  intwested  individuals  to  present 
their  comments  and  to  assist  the  agency 
in  determining  whether  the  regulations 
should  be  revised,  rescinded,  or 
continued  without  change.  Since  the 
time  of  the  regulation  review,  FDA  has 
implemented  a  number  of  changes  to  its 
regulations  and  policies  applicable  to 
the  general  biologies  and  licensing 
regulations,  some  of  which  have  applied 
to  blood  products  as  weU  as  other 
biological  products.  (See,  e.g.,  the  final 
rules  issued  May  14, 1996  (61  FR 
24313);  August  1, 1996  (61  FR  40153); 
November  6, 1996  (61  FR  57328);  July 
24. 1997  (62  FR  39890);  and  October  15, 
1997  (62  FR  53536)). 

Because  of  the  importance  of  a  safe 
national  blood  supply,  the  U.  S.  House 
of  Representatives  Committee  on 
Government  Reform  and  Oversight, 
Subcommittee  on  Hmnan  Resources  and 
Intergovernmental  Relations  (the 
Subconunittee)  and  other  groups  such  as 
the  General  Accoimting  Office  (GAO), 
and  the  Institute  of  Medicine  (lOM) 
have  reviewed  the  agency's  policies, 
practices,  and  regulations.  Reports 
issued  following  the  respective  reviews 
made  a  munber  of  reconunendations  as 
to  how  FDA  might  improve  the 
biologies  regulations,  particularly  as 
they  apply  to  the  continued  safety  of 
blood  products.  The  relevant  reports 
are:  (1)  "Protecting  the  Nation's  Blood 
Supply  From  Infectious  Agents:  The 
Need  for  New  Standards  to  Meet  New 
Threats,"  by  the  Subcommittee  (August 
2, 1996);  (2)  "Blood  Supply:  FDA 
Oversight  and  Remaining  Issues  of 
Safety,"  by  GAO  (February  25, 1997);  (3) 
"Blood  Supply:  Transfusion-Associated 
Risk."  by  GAO  (February  25. 1997);  and 
(4)  "HIV  and  the  Blood  Supply:  An 
Analysis  of  Crisis  Decisionmaking,"  by 
lOM  (July  13, 1995).  These  reports  are 
on  file  with  the  Dockets  Management 
Branch  (address  above)  under  the 
docket  number  given  in  the  heading  of 
this  document. 

FDA  has  reviewed  these  reports  and 
agrees  with  the  majority  of  the 
recommendations  contained  within 
them.  However,  rather  than  to  only 
respond  specifically  to  the 
recommendations  from  the 
Subcommittee,  GAO,  lOM,  and  the 
public,  FDA  has  convened  a  number  of 
internal  task  forces  to  review  a  variety 
of  issues  related  to  the  regulation  of 
blood  and  blood  products,  including 


how  to  most  appropriately  update  the 
existing  regulations  applicable  to  blood 
and  blood  products.  In  the  future,  FDA 
intends  to  issue  a  number  of  blood- 
related  rulemakings  that  various  FDA 
task  groups  are  currently  preparing. 
FDA  is  not  describing  the  specific 
recommendations  it  has  received  and 
the  numerous  objectives  of  the  Blood 
Initiative  in  this  document.  Future 
rulemaking  and  other  notices  wUl 
describe  and  discuss  specific 
recommendations  and  regiilatoiy 
objectives. 

n.  Background  on  Notification  of 
Deferred  Donors 

This  rule  is  proposed  in  order  to 
reduce  the  rislc  of  infection  due  to 
communicable  disease  agents  to  blood 
product  recipients  and  to  individuals 
handling  blood  or  blood  products.  The 
safety  of  the  blood  supply  is  enhanced 
when  donors  who  may  present 
significant  risks  of  transmitting 
infectious  disease,  because  of  testing 
results  indicating  evidence  of  infection 
due  to  commimicable  disease  agents  or 
failiue  to  satisfy  suitability  criteria 
associated  with  the  prevention  of 
certain  commimicable  disease  agents, 
are  excluded  from  donating  blood  and 
blood  components.  FDA  has  issued 
regulations  at  parts  610  and  640  on 
donor  testing  and  suitability  in  order  to 
help  assiue  the  safety  of  blood  products. 
The  Public  Health  Service  (PHS)  and 
FDA,  as  part  of  PHS,  also  have 
periodically  issued  guidance  on  donor 
testing,  suitability,  deferral,  and 
notification  when  new  scientific 
developments  warranted.  This  rule  is 
also  being  proposed  so  that  donors  may 
be  informed  of  their  deferral  and  seek 
medical  coimseling  or  treatment,  if 
appropriate.  Additionally,  such 
notification  is  expected  to  improve 
blood  safety  by  preventing  re-donation 
by  individuals  at  risk  for  transmitting 
infectious  disease.  Also,  precautions 
taken  to  minimize  the  risk  of 
transmission  by  informed  donors  may 
reduce  the  spread  of  communicable 
diseases  in  the  population. 

FDA  has  taken  a  number  of  actions  to 
provide  for  the  notification  of  certain 
deferred  donors.  Described  in  the 
following  paragraphs  are  some  of  the 
more  significant  actions  and  their 
impact  on  donor  notification. 

m  1983,  PHS  issued  guidelines 
recommending  that  individuals  at 
increased  risk  for  Acquired  Immune 
Deficiency  Syndrome  (AIDS)  refrain 
bom  donating  (Ref.  1). 

In  1985,  PHS  issued  guidelines 
concurrent  with  the  approval  of  human 
immunodeficiency  virus  (HIV)  antibody 
tests  that  donors  testing  repeatedly 


reactive  in  screening  tests  for  human 
immunodeficiency  virus,  type  1  (HTV-l) 
be  notified.  In  addition,  PHS 
recommended  that  the  donor  be  notified 
if  other  tests  such  as  the  Western  blot 
were  positive  (Ref.  2). 

In  1987,  PHS  recommended  that  a 
person  be  considered  to  have  serologic 
evidence  of  HIV  infection  only  after  an 
enzyme  immimoassay  screening  test 
was  repeatedly  reactive  and  another  test 
such  as  Western  blot  had  been 
performed  to  validate  the  resiUts  (Ref. 
3).  These  recommendations  have  been 
updated  periodically  (Refe.  4  and  5)  and 
extended  to  include  notification  of 
donors  testing  positive  for  antibody  to 
human  immimodeficiency  virus,  type  2 
(HIV-2)  (Ref.  6). 

In  its  1990  recommendations,  FDA 
recommended  to  blood  establishments 
that  supplemental  testing  be  performed 
prior  to  donor  notification  in  its 
Memorandiun  to  Blood  Establishments: 
Recommendations  for  the  Prevention  of 
Hiunan  Immunodeficiency  Virus  (HIV) 
Transmission  by  Blood  and  Blood 
Products. 

In  1988,  PHS  recommended 
notification  of  donors  who  were 
confirmed  positive  for  human  T- 
lymphotropic  virus,  type  I  (HTLV-I)  of 
their  test  residts  and  that  they  had  been 
deferred  as  a  donor  in  Licensure  of 
Screening  Tests  for  Antibody  to  T- 
Lymphotropic  Virus,  Type  I  (Ref.  7). 

In  1991,  the  Department  of  Health  and 
Human  Services  (DHHS),  in  a  PHS  Inter- 
Agency  Guideline,  recommended 
notifying  donors  of  the  results  of  tests 
for  hepatitis  B  siufece  antigen  (HBsAg), 
antibody  to  hepatitis  C  virus  (anti-HCV), 
alanine  aminotransferase  (ALT)  and 
antibody  to  hepatitis  B  core  (anti-HBc) 
in  the  Public  Health  Service  Interagency 
Guideline  for  Screening  Donors  of 
Blood,  Plasma,  Organs,  Tissue  and 
Semen  for  Evidence  of  Hepatitis  B  and 
Hepatitis  C  (Ref.  8). 

In  the  1995  Guideline  for  Quality 
Assurance  in  Blood  Establishments  (60 
FR  36290,  July  14, 1995),  FDA  further 
identified  donor  notification  and 
counseling  as  two  of  the  five  key 
elements  of  donor  deferral. 

The  blood  industry  has  adopted  these 
recommendations  as  well  as  developed 
their  own  guidance  on  donor 
notification.  Industry  practice  includes 
notifying  donors  who  are  permanenUy 
defened  due  to  positive  test  results  for 
viral  markers  of  their  deferred  status    - 
and  providing  recommendations  for 
foUowup  testing,  counseling,  and 
appropriate  medical  referral.  In  the  past, 
however,  FDA  has  not  issued 
regulations  on  when  a  deferred  donor 
shoiUd  be  notified.  To  further  enhance 
the  safety  of  the  blood  supply,  FDA 
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believe$  that  donors  should  be  notified 
when  tjhey  are  deferred  due  to  test 
resultsi  or  donor  suitability  criteria. 
Accorciingly,  FDA  is  proposing  to 
require  taotification  of  donors  who  are 
deferred  for  evidence  of  infection  due  to 
commuiiicable  disease  agents  as 
required  under  proposed  §  610.41  and 
for  failure  to  satisfy  suitability  criteria 
associaijed  with  the  prevention  of 
communicable  diseases.  The  proposed 
rule  would  help  assure  consistency  in 
the  blood  industry's  notification 
practidos,  and  would  provide  FDA  with  - 
clear  enforcement  authority  if 
compliance  problems  occur. 

GAQ,  at  the  request  of  Congressman 
John  Dingell,  Rai^dng  Minority 
Memb^^.  Committee  on  Commerce, 
House  of  Representatives,  recently 
rcvicwod  the  FDA's  "layers  of  safety" 
intended  to  help  ensiire  the  safety  of 
blood  products  in  order  "to  identify 
issues  ^at  might  threaten  the  nation's 
blood  $^pply."  hi  its  report  of  February 
1997  e|i|titled  "Blood  Supply: 
Transf^ion  Associated  Risks,"  GAO 
concluded  that  "the  blood  supply  is 
safer  tdday  than  at  any  time  in  recent 
historylr  Nevertheless,  in  an 
accompanying  report  ("Blood  Supply: 
FDA  Oversight  and  Remaining  Issues  of 
Safety'fl,  GAO  made  several 
recomiiiendations  on  improving  the 
safety  bf  our  nation's  blood  supply. 
GAO  recommended  that  "(FDA)  require 
blood  fi^cilities  to  notify  all  donors  who 
are  perv^anently  deferred  that  they  have 
been  deferred  and  the  medical  reason 
they  are  deferred."  Citing  public  health 
concerns,  GAO  further  recommended 
that:     IT 

*  *  *  IM)otification  be  based  on  positive 
confirmMory  tests  for  viral  markers  (for  the 
viruses  that  have  licensed  confirmatory  tests) 
and  all  other  medical  reasons  that  result  in 
permanent  deferral  (for  example,  the  intake 
of  pituilj^ry  growth  hormone).  Notification 
should  liiclude  the  reason  for  the  permanent 
deferralj  possibilities  for  re-entry  as  a  donor, 
and  couf^eling  or  referral  to  the  donor's 
physici^^  (including,  when  pertinent,  actions 
to  be  talf  dn  to  minimize  transmission  of 
viruses  ji*  others). 

In  its  response,  DHHS  generally  agreed 
with  thq  GAO  recommendations.  FDA 
believelBi  the  proposed  donor  notification 
rule  would  enhance  blood  safety  by 
promoting  self-exclusion  of  donors  who 
may  pr^ent  significant  risks  to  the 
blood  siiipply.  FDA  believes  that  donors 
who  arei  informed  of  and  imderstand  the 
significance  of  their  deferred  status  are 
less  likely  to  attempt  to  donate  again, 
thus  heilping  to  assure  a  safer  blood 
supply.  Donor  notification  also  would 
enhance  the  public  health  by  informing 
donors,  as  appropriate,  of  the  need  to 
seek  treatment  and  additional  medical 
coimse  mg.  Such  measures  could 


benefit  the  health  of  the  donor  and  also 
provide  information  needed  to  prevent 
further  spread  of  infection. 

m.  The  Impact  of  Other  Proposed  Rules 

FDA  intends  to  issue  other  proposed 
rules  in  conjimction  with  the  proposed 
donor  notification  rule.  FDA  is 
proposing  to  revise  the  donor  testing 
and  deferral  regulations  in  part  610, 
which  apply  to  blood  and  blood 
components.  The  related  proposed 
testing  and  deferral  document  is  found 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  also  intends  to  issue  in 
the  near  future  a  proposed  rule  to  revise 
donor  suitability  requirements. 

The  related  proposed  testing  and 
deferral  rule  woidd,  among  other  things, 
add  requirements  to  test  blood  and 
blood  components  for  evddence  of 
infection  due  to  hepatitis  C  virus  (HCV), 
HTLV-I,  and  HTLV-II,  while  retaining 
testing  requirements  for  hepatitis  B 
virus  (HBV),  HIV-l,  and  HIV-2.  FDA 
intends  that  the  proposed  testing  rule 
would  replace  the  requirements 
currently  found  in  §§  610.40  through 
610.45.  The  testing  and  deferral 
requirements  for  a  serologic  test  for 
sjrphilis  (i.e.,  evidence  of  infection  due 
to  Treponema  pallidum)  found  in 
§§  640.5  and  640.65  would  remain  in 
part  640.  The  related  proposed  testing 
and  deferral  rule  also  would  add  a 
requirement  in  proposed  §  610.41  that, 
except  in  certain  specified 
circvunstances,  donors  testing 
repeatedly  reactive  for  evidence  of 
infection  due  to  a  communicable 
disease  agent(s)  listed  in  proposed 
§  610.40(a)  be  deferred  from  fuhire 
donations  of  blood  or  blood 
components.  In  addition,  donors  testing 
reactive  for  a  serologic  test  for  syphilis 
would  also  be  deferred  except  as 
provided  in  current  §  640.65  or 
proposed  §  610.41.  Under  the  proposed 
donor  notification  rule,  blood  and 
plasma  establishments  would  be 
required  to  notify  donors  who  have  been 
deferred  ilnder  proposed  §610.41. 

As  mentionea  previously,  FDA  also 
intends  to  propose  to  revise  the  donor 
suitability  requirements  for  donors  of 
blood  and  blood  components.  FDA 
intends  to  identify  donor  suitability 
criteria  that  would  cause  a  donor  to  be 
deferred  and  thus  trigger  notification 
under  the  proposed  donor  notification 
document.  Among  those  donor 
suitability  criteria  being  considered  are 
high  risk  behavior  associated  with  the 
tiansmission  of  HIV,  HBV,  and  HCV, 
such  as  past  or  present  abuse  of 
injectable  drugs.  A  new  section 
identifying  donor  suitability  criteria  will 
be  designated  in  the  final  rule  for  donor 
notification. 


IV.  Legal  Authority 

FDA  is  proposing  to  issue  this  new 
rule  tmder  the  authority  of  sections  351 
and  361  of  the  Public  Health  Service  Act 
(PHS  Act)  (42  U.S.C.  262  and  264  et 
seq.)  and  the  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
that  apply  to  drugs  (21  U.S.C.  201  et 
seq.).  Under  section  361  of  the  PHS  Act. 
FDA  may  make  and  enforce  regulations 
necessary  to  prevent  the  introduction, 
transmission,  and  spread  of 
communicable  disease  between  the 
States  or  from  foreign  coimtries  into  the 
States  (see  Sec.  1, 1966  Reorg.  Plan  No. 
3  at  42  U.S.C.  202  for  delegation  of 
section  361  authority  from  the  Siugeon 
General  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (Secretary);  see  21  CFR 
510.(a)(4)  for  delegation  from  the 
Secretary  to  the  Food  and  Drug 
Administration),  intrastate  transactions 
may  also  be  regulated  imder  section  361 
of  the  PHS  Act  (see  Louisiana  v. 
Mathew,  427  F.  Supp.  174, 176  (E.D.La. 
1977)). 

Notification  of  donors  that  they  have 
been  deferred  and  consequenUy  should 
not  attempt  subsequent  donations 
would  help  prevent  unsafe  units  of 
blood  or  blood  products  from  entering 
the  blood  supply.  The  proposed  rule 
targets  those  donors  who  may  present 
sigjiificant  risks  of  infectious  agents; 
thus,  it  works  directly  to  prevent  the 
introduction  and  spread  of 
communicable  disease.  Moreover,  the 
proposed  rule  is  designed  to  help  ensuie 
that  risks  of  transmitting  infectious 
disease  are  excluded  from  the  pool  of 
eUgible  donors.  FDA  relies  on  a  system 
of  overlapping  layers  of  safety  to  ensure 
the  safety  of  the  nation's  blood 
products.  One  of  the  important  layers  of 
safety  is  the  self-exclusion  of  donors 
because  of  high-risk  behaviors 
associated  with  the  risk  of  HIV,  or 
hepatitis  B  and  C,  or  signs  and 
symptoms  of  AIDS  and  hepatitis.  A 
second  crucial  layer  of  safety  is  the 
system  of  donor  deferral  registries 
designed  to  eliminate  imsuitable  donors 
ftt)m  the  donor  population.  Notification 
of  donors  who  are  deferred  adds  to  the 
protection  provided  by  donor  deferral 
registries  by  making  deferred  donors 
aware  that  they  should  not  attempt  to 
donate  again.  Consequently,  the 
screening  of  unsuitable  donors  provided 
by  the  registries  is  enhanced  by  the  self- 
exclusion  of  donors  who  have  been 
made  aware  of  their  status  and  the  risks 
their  donation  may  present  to  the  blood 
supply. 

Tne  proposed  notification  rule  also 
would  protect  the  health  of  the  deferred 
donor  by  assuring  that  the  individual  is 
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aware  he  or  she  may  need  further 
medical  evaluation  including  testing, 
treatment,  and  counseling.  As  FDA  has 

Ereviously  made  clear  "(i)n.an  indirect 
ut  no  less  important  maimer,  the 
requirements  of  donor  protection  assiire 
*  *  *  that  there  will  be  a  continuous 
and  healthy  donor  popidation" 
(Additional  Standards  for  Human  Blood 
and  Blood  Products  (41  FR  10762, 
March  12. 1976)). 

FDA's  license  revocation  regiUations 
provide  for  the  initiation  of  revocation 
proceedings,  among  other  reasons,  if  the 
estabUshment  or  the  product  fails  to 
confbim  to  the  standards  in  the  license 
application  or  in  the  regulations 
designed  to  ensure  the  continued  safety, 
purity,  or  potency  of  the  product 
(§601.5).  Section  351  of  the  PHS  Act 
also  provides  for  criminal  penalties  for 
violation  of  the  laws,.g(Sveming 
biologies.  Violations  can  be  punishable 
by  fines  or  imprisonment,  or  both. 

The  act  also  applies  to  biological 
products  (42  U.S.C.  262(d)),  as 
amended.  Blood  and  blood  components 
are  considered  drugs,  as  that  term  is 
defined  in  section  201(g)(1)  of  the  act 
(21  U.S.C.  321(g)(1))  (see  United  States 
V.  Calise,  217  F.  Supp.  705  (S.D.N. Y. 
1962)).  Because  blood  and  blood 
components  are  drugs  under  the  act, 
blood  and  plasma  estabtishments  must 
comply  with  the  substantive  provisions 
and  related  regulatory  scheme  of  the  act. 
Under  section  501  (a)(2)(B)  of  the  act, 
drugs  are  deemed  "adulterated"  if  the 
methods  used  in  their  maniifecturing, 
processing,  packing,  or  holding  do  not 
conform  with  current  good 
manufacturing  practices  (CGMP's)  (21 
U.S.C.  351(a)(2)(B)).  Undw  the  proposed 
donor  notification  rule,  blood  and 
plasma  establishments  would  be 
lequiied  to  develop  standard  operating 
procedures  (SOP's)  for  notifying 
deferred  donors.  A  blood  or  plasma 
establishment  that  failed  to  comply  with 
donor  notification  procedures  would 
violate  CXSMP's  and,  therefore,  would  be 
subject  to  the  act's  enforcement 
provisions. 

V.  Description  of  the  Proposed  Rule 

FDA  is  proposing  to  create  a  new  part 
630.  General  Requirements  for  Blood, 
Blood  Components,  and  Blood 
Derivatives.  This  part  would  include  the 
following:  (1)  Consolidation  of  the 
criteria  to  be  used  when  determining 
suitability  of  donors  of  human  blood 
and  blood  components;  (2)  requirements 
for  donor  defeiral  from  hiture  donation 
when  a  donor  fails  to  satisfy  the 
suitability  criteria:  and  (3)  requirements 
for  donor  notification  and  the  reason  for 
their  deferral  due  to  donor  test  residts 
or  failure  to  satisfy  suitability  criteria. 


Donor  suitability  criteria  and  donor 
deferral  are  not  the  subject  of  this 
proposed  rule.  These  proposed 
requirements  will  be  addressed  in  a 
rulemaking  to  be  published  in  the  near 
future.  As  necessary,  FDA  may  add 
other  requirements  applicable  to  blood 
products  in  the  future.  The  focus  of  this 
proposed  rulemaking  woxild  be  to 
require  donor  notification  when  the 
donor  is  deferred  due  to  testing  results 
or  failiue  to  meet  donor  suitability 
criteria  and  to  provide  the  reason  for  the 
deferral. 

The  proposed  rule  would  require 
blood  and  plasma  establishments  to 
notify  donors  who  are  deferred  in 
accordance  with  proposed  §  610.41  or 
for  failure  to  satisfy  donor  suitabiUty 
criteria  that  they  have  been  deferred  as 
donors  and  the  reason  for  their  deferral. 
Deferred  donors  would  be  informed,  as 
appropriate,  that  they  should  not  donate 
blood  or  blood  components  in  the 
future.  Donors  would  also  be  informed 
about  the  need  for  additional  coimseling 
and  medical  evaluation,  as  appropriate. 
Under  the  proposed  rule,  blood  and 
plasma  estabUshments  would  be 
required  to  develop  SOP's  for  deferring 
donors  and  notifying  deferred  donors. 
FDA  is  not  proposing  to  require  blood 
and  plasma  establishments  to  notify 
donors  who  the  blood  or  plasma 
establishments  may  defer  voluntarily  for 
a  variety  of  medical  reasons  beyond  the 
requirements  in  proposed  §  610.41  and 
donor  suitability  criteria  associated  with 
the  prevention  of  commimicable 
diseases.  FDA  recognizes  that  blood  and 
plasma  establishments  would  need  to 
exercise  medical  judgment  in 
determining  which  donors  to  defer 
voluntarily  and  whether  to  notify  such 
donors.  PHS  and  FDA  may  periodically 
issue  recommendations  on  testing, 
deferral,  and  notification  of  donors  who 
may  be  at  risk  of  infectious  disease. 

Donors  whose  blood  or  blood 
components  test  repeatedly  reactive  for 
evidence  of  infection  due  to  a 
communicable  disease  agent  for  which 
testing  would  be  required  by  FDA  under 
proposed  §  610.40,  or  as  specified  for 
syphilis  in  ciurent  §§  640.5  or  640.65, 
would  be  deferred  in  accordance  with 
proposed  §  610.41.  Blood  and  plasma 
establishments  would  notify  such 
deferred  donors  under  the  proposed 
notification  rule  that  they  have  been 
deferred,  and  the  reason  for  their 
deferral  including  their  screening  test 
results  and  the  results  of  any  approved 
supplemental  (i.e.,  additional,  more 
specific)  tests  that  were  performed.  FDA 
ourenUy  requires  that  supplemental 
testing  for  both  HIV-1  and  HIV-2 
antibodies  be  performed  under  §  610.46. 
PHS  and  FDA  have  recommended  that 


HIV  notification  should  occur  after  the 
results  of  the  approved  supplemental 
testing  are  available.  Results  of 
supplemental  tests  are  useful  in 
providing  additional  information  for 
piuposes  of  medical  foUowup  and 
counseling.  Therefore,  FDA  is  proposing 
that  blood  estabUshments  attempt  to 
obtain  the  results  of  supplemental 
testing  proposed  imder  §  610.40(c)  prior 
to  notifying  donors  of  their  deferral. 
FDA  has  included  a  maximum  time 
period  of  8  weeks  to  notify  the  donor. 
If  notification  occurs  prior  to  receipt  of 
the  supplemental  test  results,  blood 
establishments  would  be  required  to 
renotify  the  donors  with  the  results  of 
the  supplemental  testing. 

Blood  and  plasma  establishments 
would  be  required  to  notify  deferred 
donors  where  appropriate,  of  the 
possibility  for  re-entiy  as  donors  of 
blood  and  blood  components  if  they  are 
foimd  to  be  suitable  using  methods  or 
processes  approved  by  FDA  in 
accordance  with  proposed  §610.41  or 
ciirrent  §  640.65,  provided  that  the 
donor  meets  all  other  requirements. 

Under  §  61 0.40  of  the  proposed 
testing  rule,  blood  and  plasma 
establishments  would  be  required  to  test 
blood  and  blood  components,  including 
autologous  donations,  for  evidence  of 
infection  due  to  HFV-l,  HIV-2,  HBV, 
HCV,  HTLV-I,  and  HTLV-D  using  FDA 
approved  tests.  Donors  whose  donations 
test  repeatedly  reactive  for  evidence  of 
those  agents  required  under  proposed 
§  610.40(a)  or  for  syphilis  under  current 
§§  640.5  and  640.65  would  be  deferred 
in  accordance  with  proposed  §  610.41. 
This  proposed  donor  notification  rule 
would  require  that  blood  and  plasma 
establishments  notify  the  deferred  donor 
of  their  deferral  and  of  their  test  results. 

In  the  related  proposed  §  610.41,  FDA 
is  proposing  several  exceptions  to  donor 
deferral  that  also  have  an  impact  on 
donor  notification.  Autologous  donors 
testing  repeatedly  reactive  for 
communicable  disease  agents  would  not 
be  deferred.  Blood  establishments 
would  not  be  required  imder  this 
proposed  nUe  to  notify  autologous 
donors  who  test  repeatedly  reactive  for 
communicable  disease  agents  under 
proposed  §  610.40(a).  Nevertheless,  FDA 
recommends  that  blood  establishments 
notify  autologous  donors  of  repeatedly 
reactive  test  results  and  supplemental 
test  results,  when  applicable,  for  the 
purpose  of  medical  foUowup  and 
counseling.  FDA  specifically  is 
requesting  comments  on  whether  to 
require  notification  of  autologous 
donors  of  repeatedly  reactive  and 
supplemental  test  results  even  though 
such  donors  would  not  be  deferred. 
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In  tfa^  related  proposed  §  610.41(a), 
donors  Who  test  repeatedly  reactive  for 
HTLV.j  types  I  and  U,  or  anti-HBc  on 
only  om  occasion,  would  be  permitted 
to  donue  again  without  being  deferred 
from  fiirther  donation  imless  there  is 
furtheij  ^sting  using  an  approved 
suppleidiental  (additional,  more  specific) 
test,  should  licensed  supplemental  tests 
for  HT|^V,  types  1  and  II  be  approved, 
donorsi  Woiild  be  required  to  be  deferred 
after  only  a  single  repeatedly  reactive 
donation  similar  to  most  other  screening 
tests.  It  jis  FDA's  expectation  that  donor 
re-entr^  algorithms  would  become 
feasibly! at  that  time.  However,  imtil 
such  tikhe,  upon  testing  repeatedly 
reactive!  a  second  time  for  HTLV,  types 
I  and  d  or  anti-HBc,  the  donor  would  be 
deferr^.  Blood  establishments  would 
be  reqii^red  to  notify  donors  that  they 
have  be^n  deferred  from  donations  of 
Wholettlood,  and  transfusable 
compcnents  (including  Plasma)  only 
after  tl^0y  had  tested  repeatedly  reactive 
a  secoiid  time  for  HTLV,  tj^es  I  and  II 
or  antif  toe.  FDA  specifically  requests 
commetts  on  whether  to  notify  donors 
who  test  repeatedly  reactive  for  HTLV, 
types  1 4nd  II  or  anti-HBc  on  only  one 
occasidii  or  to  wait  to  notify  donors 
upon  t  »6ting  repeatedly  reactive  the 
second  pme.  Upon  the  availability  of  an 
approved  supplemental  (addition^, 
more  specific)  test,  a  repeatedly  reactive 
donor  Would  be  deferred  after  a  single 
repeatedly  reactive  donation.  At  such 
time,  bjood  establishments  would  notify 
donorsi  6f  the  test  results  of  both  the 
approved  screening  and  supplemental 
tests.  A$  appropriate,  blood 
establishments  woidd  notify  such 
deferreid  donors  that  they  may  be 
eligible  for  re-entry  if  determined  to  be 
suitable  by  a  method  or  process 
approved  by  FDA  in  accordance  with 
proposied  §610.41. 

hi  related  §  610.41(b),  FDA  is 
proposing  to  except  from  deferral 
donors;  testing  repeatedly  reactive  for 
HTLV,|tjypes  I  and  II,  or  anti-HBc  as 
donors  6f  Source  Plasma.  However,  the 
agency  is  requesting  comments  in  the 
proposald  rule  "Requirements  for 
Testing  Human  Blood  Donors  for 
Evidence  of  Infection  Due  to 
Communicable  Disease  Agents" 
(hereinafter  the  "proposed  rule  on 
donor  testing")  on  permitting  such 
donors;  to  donate  Source  Plasma  to  be 
used  id  the  manufacture  of  plasma 
derivat^yes  as  it  relates  to  the  exposure 
to  other  [possible  risks,  such  as  through 
the  association  of  HTLV  infection  with 
abuse  o|  intravenous  drugs.  The  agency 
also  includes  in  the  proposed  rule  on 
donor  lidsting  a  discussion  on  the  risk  of 
transmitting  HTLV,  types  I  and  II. 


Related  proposed  §  610.41(c)(1)  woiUd 
permit  deferred  donors  to  donate  blood 
and  blood  components  used  in 
accordance  widi  proposed  §  610.40(f).  In 
related  proposed  §  610.40(f),  the  agency 
would  require  that  blood  and  blood 
components  that  test  repeatedly  reactive 
when  screened  for  evidence  of  infection 
due  to  communicable  disease  agents 
listed  in  proposed  §  610.40(a)  would  not 
be  shipped  or  used  except  for 
autologous  use  or  for  piuposes  or  imder 
conditions  approved  in  writing  by  FDA. 
Blood  and  plasma  establishments  that 
collect  blood  or  blood  components 
imder  conditions  approved  luider 
proposed  §610.40(f)(2)(ii)  or  current 
§  640.65  could  notify  donors  deferred 
under  proposed  §  610.41  or  current 
§  640.6.')  that  they  would  be  eligible  to 
donate  blood  or  blood  components,  as 
appropriate,  for  use  as  a  component  of 
an  in  vitro  device  or  for  other  approved 
uses. 

In  related  §  610.41(c)(2),  the  agency  is 
proposing  to  restrict  the  use  of  blood  or 
blood  components  from  donors  showing 
previous  evidence  of  infection  due  to 
hepatitis  B  virus  when  tested  in 
accordance  with  proposed  §  610.40(a) 
and  (c).  Such  blood  and  blood 
components  may  be  approved  for  use 
only  as  a  source  of  antibody  to  hepatitis 
B  siuface  antigen  for  the  preparation  of 
Hepatitis  B  Inunune  GlobuUn  (Hiunan) 
or  as  a  component  of  a  medical  device. 
Donors  with  previous  evidence  of 
infection  with  hepatitis  B  when  tested 
in  accordance  with  proposed  §  610.40(a) 
and  (c)  may  serve  as  donors  of  a 
component  of  a  medical  device  or  as 
donors  of  Soiute  Plasma  for  use  as  a 
source  of  antibody  to  hepatitis  B  surface 
antigen  for  the  preparation  of  Hepatitis 
B  Iimnune  Globulin  (Human).  In  the 
proposed  rule  on  donor  testing,  the 
agency  has  requested  comments  on  the 
use  of  vaccinated  donors  for  HBV  as  an 
alternative  to  using  donors  previously 
showing  evidence  of  infection  due  to 
hepatitis  B  virus  in  the  preparation  of 
Hepatitis  B  Immune  Globulin  (Human) 
provided  their  current  donations  test 
nonreactive  when  tested  in  accordance 
with  proposed  §  610.40(a)  and  the  donor 
is  otherwise  determined  to  be  suitable. 
Blood  and  plasma  establishments  that 
are  approved  to  collect  Source  Plasma 
bom  such  donors  under  proposed 
§  610.40(f)  could  notify  deferred  donors 
that  they  may  donate  for  such  piuposes. 

In  related  proposed  §  610.41,  the 
agency  is  proposing  to  defer  donors  who 
test  reactive  for  a  serologic  test  for 
syphilis  except  as  provided  under 
current  §  640.65.  In  related  proposed 
§  610.41(d),  the  agency  would  exempt 
from  deferral  donors  who  test  reactive 
on  a  serologic  test  for  syphilis  provided 


the  donor  is  foimd  negative  by  an 
approved  specific  treponemal  test 
(confirmatory  test  for  syphilis).  Blood 
and  plasma  establishments  would  notify 
all  other  donors  who  test  reactive  for 
evidence  of  syphilis  that  they  have  been 
deferred  and  of  the  results  of  tests 
including  the  result  of  the  approved 
specific  treponemal  tests.  However,  as 
FDA  has  noted  in  the  preamble  to  the 
related  proposed  rule  on  donor  testing, 
there  is  ongoing  debate  in  the  scientific . 
commimity  as  to  the  continuing  need  - 
for  a  testing  requirement  for  the 
serological  test  for  syphifis.  Therefore, 
the  proposal  to  defer  donors  who  test 
reactive  for  syphilis  is  subject  to  change 
pending  the  outcome  of  the  request  for 
comments  on  the  value  of  donor  testing 
for  .syphilis  in  the  proposed  rule  on 
donor  testing. 

The  proposed  rule  also  would  require 
blood  and  plasma  estabUshments  to 
notify  donors  who  have  been  deferred 
because  of  donor  suitability  criteria. 
FDA  intends  to  create  in  futiue 
rulemaking  a  new  section  identifying 
certain  donor  suitability  criteria  which 
are  intended  to  reduce  the  risk  of 
commimicable  disease  agents  that 
would  result  in  deferral  of  the  donor 
and  require  donor  notification.  Among 
those  donor  suitability  criteria  being 
considered  are  high  risk  behavior 
associated  with  the  transmission  of  HIV, 
HBV,  and  HCV,  such  as  past  or  present 
abuse  of  injectable  drugs.  Blood  and 
plasma  establishments  would  notify 
deferred  donors  of  their  deferral  and 
advise  them  to  seek  further  testing  or 
medical  counseling,  as  appropriate. 

Under  the  proposed  rule,  blood  aini 
plasma  establishments  would  be 
required  to  provide  information  to 
deferred  donors  concerning  appropriate 
medijal  foUowup  and  counseling.  FDA 
ciurently  recommends  that  this 
information  include  disease  associations 
and  possible  modes  of  transmission  as 
well  as  actions  to  be  taken  to  minimize 
the  risk  of  transmission.  FDA  believes 
that  such  information  also  would 
include  referral  to  their  own  physician,  ^ 
or,  where  appropriate,  the  location  of 
public  health  clinics  as  well  as 
alternative  testing  and  coiuiseling 
centers.  Blood  and  plasma 
establishments  should  consult  current 
PHS  Guidelines  and  FDA 
recommendations  for  more  detailed 
recommendations  on  the  content  of 
donor  notification.  ' 

A .  Timeframe  for  Notification. 

Under  §  630.6(c)  of  the  proposed  rule, 
blood  and  plasma  estabUshments  would  ~ 
be  required  to  notify  donors  within  8 
weeks  after  determining  that  the  donor 
should  be  deferred.  In  many  instances 
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arising  under  the  proposed  rule,  blood 
and  plasma  establishments  woiild  be 
able  to  fulfill  the  notification 
requirements  onsite.  For  example,  a 
donor  who  is  deferred  because  of  donor 
suitability  criteria  can  be  notified  at  the 
time  of  the  donor  interview  or  at  the 
first  return  visit  after  the  information  is 
available,  if  within  8  weeks.  Blood  and 
plasma  establishments  would  be 
required  to  have  SOP's  addressing 
donor  deferral  and  notification  and  keep 
documentation  on  all  deferrals  as  well 
as  any  resulting  notification.  Some 
blood  and  plasma  establishments  may 
notify  defnred  donors  by  registered 
mail,  return  receipt;  or  may  choose  to 
request  that  the  donor  return  for  direct 
donor  notification,  so  long  as 
notification  of  defurral  occurred  within 
the  8-week  period.  FDA  requests 
comments  on  (1)  methods  of  notification 
that  would  help  assure  adequate  donor 
confidentiality  and  (2)  the  current 
application  and  sufficiency  of  Federal, 
State,  and  local  laws  that  protect  the 
privacy  of  the  individual  being  notified. 
FDA  believes  that  at  least  three  attempts 
should  be  made  within  an  8-week 
period.  In  all  cases,  blood  and  plasma 
establishments  should  document  their 
attempts  to  notify  donors  and  maintain 
a  record  of  these  attempts  or  of  the  basis 
for  discontinuing  the  effort  to  notify 
deferred  donors. 

B.  Other  Requirements. 

Donor  notification  shoiUd  be 
conducted  by  trained  personnel  in 
accordance  with  the  requirements  in 
§  606.20.  Blood  and  plasma 
establishments  would  be  required  to 
revise  their  SOP's  to  include  procedures 
for  notification  of  deferred  donors.  For 
the  purposes  of  notification  under  the 
proposed  rule,  blood  and  plasma 
establishments  would  be  required  to 
maintain  records  of  the  donor's 
permanent  address.  Donors  should 
provide  proof  of  a  permanent,  fixed 
address.  Individuals  who  do  not  have 
evidence  of  a  current  address  or  who 
merely  provide  an  address  of  a  known 
or  obviously  transient  nature  should  not 
be  accepted  as  donors. 

VI.  Analjrsis  of  Impacts  and  Initial 
Regulatory  Flexibility  Analysis 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  and  under  the 
Unfunded  Mandates  Reform  Act  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 


(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  whether  a  rule  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and,  if  it  does, 
to  analyze  regulatory  options  that  would 
minimize  the  impact.  Section  202(a)  of 
the  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditiue  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year  (adjusted 
annually  for  inflation). 

OMB  has  dotermined  that  the 
proposed  rule  is  is  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  subject  to 
review.  Because  the  rule  does  not 
impose  any  mandates  on  State,  local,  or 
tribal  governments,  or  the  private  sector, 
that  will  result  in  any  1  year  of  $100 
million  or  more,  FDA  is  not  required  to 
perform  a  cost-benefit  analysis 
according  to  the  Unfunded  Mandate 
Reform  Act. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  prepare  a 
Regulatory  Flexibility  Analysis  for  each 
rule  unless  the  agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  As  explained 
in  the  following  sections  of  this 
dociunent,  the  proposed  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  because  donor  deferral 
and  notification  are  considered  usual 
and  customary  business  for  the  affected 
entities. 

A.  Objectives  and  Basis  of  the  Proposed 
Action 

As  discussed  previously,  FDA  is 
considering  the  proposed  action  for  the 
purpose  of  reducing  the  risk  of  infection 
due  to  commimicable  disease  agents  to 
blood  recipients  and  to  individuals 
handling  blood  or  blood  products.  The 
safety  of  the  nation's  blood  supply  is 
enhanced  when  donors  whose  test 
results  indicate  evidence  of  infection 
due  to  communicable  disease  agents  or 
^1  to  satisfy  suitability  criteria 
associated  with  the  prevention  of 
certain  communicable  disease  agents  are 
excluded  from  donating  blood  and 
blood  components.  Once  donors  are 
deferred  bom  donation,  such  donors 
would  be  informed  of  their  deferral  and 
the  reason,  and  advised  to  seek  medical 
counseling  or  treatment,  as  appropriate. 
Public  health  would  be  protected  not 


only  by  deferring  the  donor  irom  futiire 
donations  and  preventing  the 
transmission  of  communicable  disease 
agents  through  transfusion,  but  also  by 
counseling  the  donor  in  precautions  to 
minimize  the  risk  of  transmitting  the 
disease  to  others  in  daily  life. 

This  action  is  taken  under  the 
authority  of  sections  351  and  361  of  the 
PHS  Act  and  section  501  of  the  act  to 
prevent  the  introduction,  transmission, 
and  spread  of  communicable  disease, 
and  to  ensure  that  methods  used  in 
manufactiuing  conform  with  CGMP's. 
Failiue  to  comply  with  donor 
notification  procediues  would  violate 
CGMP's  and,  therefore,  would  be  subject 
to  the  act's  enforcement  provisions. 
FDA  has  reviewed  related  Federal  rules 
and  has  not  identified  any  rules  that 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule. 

B.  Nature  of  the  bnpact 

The  proposed  rule  requires  that  blood 
establishments  notify  deferred  donors  of 
their  deferral  based  on  either  suitability 
criteria  included  in  the  donor  screening 
interview  or  because  of  the  results  of 
testing  for  evidence  of  infection  due  to 
disease  agents  including  HIV,  HTLV, 
hepatitis  B,  or  hepatitis  C.  Under  the 
proposed  rule,  the  donor  must  be 
notified  that  he  or  she  has  been 
deferred,  and  the  reason  for  deferral. 
The  deferred  donor  must  also  be 
notified  of  the  types  of  blood  or  blood 
components  that  should  not  be  donated 
in  the  future.  The  notification  must  also 
include  the  residts  of  tests  for  evidence 
of  infection  due  to  communicable 
disease  including  supplemented  test 
results,  information  concerning 
appropriate  medical  followup  and 
counseling,  and  when  applicable,  the 
possibility  that  the  donor  may  be  foimd 
suitable  for  future  donations.  The  donor 
notification  process  must  include  three 
attempts  of  notification,  completed 
within  8  weeks  of  the  determination  of 
the  donor  deferral.  In  order  to 
implement  this  notification  process,  the 
proposed  rule  also  requires  fiiat  blood 
establishments  obtain  a  permanent 
address  for  each  prospective  donor.  The 
establishment  must  also  maintain 
records  of  its  attempts  to  notify  a 
deferred  donor  within  the  prescribed 
timeframe. 

C.  Type  and  Number  of  Entities  Affected 

The  proposed  deferred  donor 
notification  requirements  will  affect  all 
blood  and  plasma  establishments  that 
collect  blood  and  blood  components 
from  allogeneic  donors.  FDA's  Office  of 
Blood  Research  and  Review  (OBRR)  has 
record  of  2,801  registered  blood  and 
plasma  establishments,  including  487 


Federal  Register /Vol.  64.  No.  160  /  Thursday,  August  19,  1999  /  Proposed  Rules 


45361 


^m  future 


plasma  centers  and  2,314  blood  centers. 
The  American  Association  of  Blood 
Banks  qAaBB)  estimates  that 
approximately  14  million  blood 
donatid^s  are  collected  annually. 
Allogenic  blood  donations  have 
recentlyiaccoimted  for  an  estimated  87.2 
percenfbf  that  total  (Ref.  9).  In  1997. 
GAO  estimated  that  approximately  12 
million  donations  of  source  plasma 
were  aitlected  by  plasma  centers  (Ref. 

10).      I 

D.  Estimated  Impact  of  Proposed 
Requirements  for  Deferred  Donor 
Notification 

The  ^toposed  rule  is  expected  to  have 
a  minor  net  impact  on  blood 
establishments  because  the  blood 
industry  has  already  generally 
implemented  defen'ed  donor 
notification;  virtually  all  establishments 
include  this  process  within  ciurent 
operatinial  guidelines.  FDA  expects 
that  the  primary  impacts  of  the 
proposed  rule  will  include  a  one-time 
review  j^ort  at  each  facility  and  a  more 
extensivie  notification  process  at  those 
facilitiea  that  currently  perform  deferred 
donor  ii6tification  over  a  longer 
timefraime  or  with  fewer  foUowup 
attempts  than  specified  in  the  rule. 

The  one-time  effort  to  review  and 
modify  ciurent  SOP's  is  expected  to 
vary  among  establishments  depending 
on  the  ^xtensiveness  of  a  facility's 
current!  Protocols  for  deferred  donor 
notificmon.  For  establishments  that 
alreadyl  keep  required  donor 
information  and  perform  the  level  of 
notification  effort  specified  by  the  rule, 
FDA  estimates  that  it  would  take 
approximately  4  hoius  of  staff  time  to 
reconcile  the  proposed  regulations 
against  ithe  facility's  current  standards. 
TTus  prticess  could  be  performed  by  a 
technicpll  specialist  who  acts  as  a 
regulatp^  reviewer  or  manager  of 
quality  assiuance.  Based  on  the  total 
average  hourly  compensation  of  $25.67 
for  professional  specialty  and  technical 
occupations  in  the  health  services 
industm  as  reported  by  the  Biueau  of 
Labor  ^tistics  for  March  1997,  the  cost 
would  l>te  approximately  $103  per 
facility]  For  establishments  that  already 
perfomi  Idonor  deferral  notification  but 
information  provided  to  deferred  donors 
or  other  aspects  of  the  notification 
processi  ere  not  the  same  as  specified  in 
the  proposed  rule,  FDA  assumes  that 
approxpiately  24  hoius  of  staff  time 
would  1  le  required  to  align  current 
SOP's  a  ad  donor  recordkeeping  with  the 
provisions  of  the  rule.  The  cost  in  this 
case  would  be  approximately  $616  per 
facility.  t^A  does  not  have  the  data  to 
estimat^ithe  percentage  of  facilities  that 
will  require  a  minimal  effort  versus  a 


more  involved  review  of  SOP's; 
however,  it  is  expected  that  many 
facilities  have  SOP's  and  recordkeeping 
standards  that  are  consistent  with  the 
rule.  Assxuning  a  minimal  review  is 
needed  at  two-thirds  of  the  ourently 
operating  establishments,  and  a  more 
extensive  review  is  conducted  by  the 
others,  the  total  one-time  cost  for  the 
blood  and  plasma  industries  is 
estimated  to  be  $762,158. 

The  yearly  increase  in  cost  is  based  on 
the  ongoing  notification  of  deferred 
donors.  FDA  assumes  that  all  donors 
deferred  based  on  the  screening 
interview  can  be  notified  onsite  at  the 
time  of  deferral,  and  provided  with  the 
proposed  information.  FDA  assumes 
that  this  will  introduce  no  new  costs  for 
the  blood  and  plasma  establishments. 
The  cost  of  notifying  donors  deferred  on 
the  basis  of  blood  test  findings  is  based 
on  a  proportional  extrapolation  of  the 
number  of  donors  who  would  test 
repeatedly  reactive  for  evidence  of 
infection  in  tests  for  HIV.  HTLV,  HBV, 
or  HCV,  and  have  positive  findings  in 
supplemental  testing.  Assiuning  a 
prevalence  rate  of  121.9  per  100,000  for 
viral  markers  for  HIV,  HTLV.  HBV,  or 
HCV  among  prospective  donors  (Ref. 
11),  that  approximately  80  percent  of 
donations  are  made  by  repeat  donors  ^, 
that  repeat  donors  average  two  donated 
units  per  year^,  and  that  first  time 
donors  contribute  one  luiit,  an  estimated 
8,887  deferred  blood  donors  and  8,861 
plasma  donors  (including  first  time  and 
repeat  donors)  would  be  identified  each 
year. 

FDA  assiunes  that  all  facilities 
currently  make  at  least  one  notification 
attempt  for  all  deferred  donors. 
However,  the  percentage  of  facilities 
that  currently  make  up  to  three 
dociunented  attempts  within  an  8-week 
period  is  not  known.  FDA  has  therefore 
estimated  the  economic  impact  for  two 
scenarios  in  which  the  cost  of 
compliance  is  based  on  the  assumption 
that  two  additional  notification  attempts 
are  needed,  and  these  notifications  are 
made  via  registered  mail  with  a  return 
receipt  requested,  at  a  cost  of  $12.54  ^ 
per  notified  donor.  Under  the  first 


1  This  percentage  is  based  on  American  Red  Cross 
estimates  based  on  donations  between  January  1996  ' 
and  June  1997. 

2  The  estimate  of  an  average  of  two  donations  per 
year  for  repeat  blood  donors  is  based  on  the  Center 
for  Disease  Control's  [CDC's]  analysis  of  blood 
donations  prepared  for  HCV  lookback. 

3  This  estimate  is  based  on  two  mailings,  at  a  cost 
of  S6.27  each.  This  cost  includes  $.32  first  class 
postage  plus  S4.85  fee  for  registered  mail  without 
insurance,  plus  $1.10  fee  for  return  receipt 
requested  at  the  time  of  mailing  showing  whom, 
signature,  date  and  addressee's  address  (if  different) 
source:  USPS  1997  Postal  Kates  €1  "www.usps.gov/ 
consumer". 


scenario,  FDA  assumes  half  of  deferred 
donors  are  currently  notified  through  a 
process  like  the  one  specified  in  the 
proposed  rule.  In  this  case,  the  cost  of 
compliance,  based  on  the  cost  of  up  to 
two  additional  notifications  to  the 
remaining  half  of  the  estimated  deferred 
donors  totals  $55,719  for  the  blood 
industry,  and  an  estimated  $55,557  for 
the  plasma  industry.  Under  the  second 
scenario,  FDA  considers  that  only  one- 
quarter  of  deferred  donors  are  ciurently 
receiving  up  to  three  notification 
attempts.  Under  this  scenario,  the  cost 
of  up  to  two  additional  notifications  to 
the  remaining  three-quarters  of  the 
estimated  deferred  donors  totals  $83,578 
for  the  blood  industry,  and  an  estimated 
$83,335  for  the  plasma  industry.  Thus, 
the  ongoing  notification  costs  for  the 
blood  and  plasma  industries  combined 
are  estimated  to  range  from  $111,276  to 
$166,913  per  year. 

E.  Expected  Benefits  of  the  Proposed 
Rule 

As  described  in  the  preamble  to  this 
rule,  notification  of  donors  that  they 
have  been  deferred  and  consequently 
should  not  attempt  subsequent 
donations  will  help  prevent  unsafe  units 
of  blood  or  blood  products  from 
entering  the  blood  supply.  ♦Jotification 
of  donors  who  are  deferred  and  can  self- 
defer  in  the  future  thus  adds  to  the 
protection  provided  by  donor  deferral 
registries.  In  FDA's  proposed  rule  on 
donor  testing  found  elsewhere  in  this 
issue  of  the  Federal  Register,  the  agency 
provides  an  extensive  discussion  of  the 
benefits  of  reducing  public  exposure  to 
the  risks  of  these  infectious  diseases. 
FDA  refers  the  reader  to  this  discussion 
of  the  significant  public  health  benefits 
of  minimizing  patients'  risk  of  being 
unwittingly  exposed  to  infection  with 
HIV.  HTLV.  hepatitis  B,  and  hepatitis  C. 

F.  Small  Entity  Impact 

The  proposed  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities, 
however,  the  impact  on  blood  and 
plasma  establishments  that  qualify  as 
small  entities  is  uncertain.  FDA  has 
therefore  prepared  an  initial  regulatory 
flexibility  analysis.  The  blood  and 
plasma  establishments  affected  by  the 
proposed  rule  are  included  under  the 
major  standard  industrial  code  (SIC) 
group  80  for  providers  of  health 
services.  According  to  section  601  of  the 
Regulatory  Flexibility  Act  of  1980.  the 
term  "small  entity"  encompasses  the 
terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  According  to  the  Small 
Business  Administration  (SBA).  a  small 
business  within  the  blood  industry  is  an 
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enterprise  with  less  than  $5  million  in 
anniial  receipts.  A  small  organization  is 
a  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field.  A  "smaU 
governmental  jurisdiction"  generally 
means  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
popidation  of  less  than  50,000. 

As  noted  in  the  foregoing  analysis,  the 
proposed  rule  is  expected  to  have  some 
cost  impact  on  both  plasma  and  blood 
collection  centers.  FI)A  has  registered  a 
total  of  487  plasma  collection  facilities. 
Of  that  total,  the  General  Accoimting 
Office  (GAO)  (Ref.  12)  has  identified 
approximately  370  for-profit  plasma 
collection  centers  that  primarily  collect 
paid  plasma  donations.  The  remaining 
100  or  so  plasma  cullection  facilities 
function  within  blood  collection  centers 
with  volunteer  donors,  that  are  either 
operated  by  the  American  Red  Cross,  or 
are  independently  operated.  The  vast 
majority  of  collected  source  plasma  is 
processed  by  four  companies:  Alpha 
Therapeutic  Corp.,  Baxter  Healthcare 
Coro.,  Bayer  Corp.,  and  Centeon  LLC. 

FDA  estimates  that  approximately  90 
percent  of  these  370  paid  plasma 
coUection  centers  are  owned  by 
companies  that  operate  a  ntmiber  of 
centers  and  have  aimual  receipts  in 
excess  of  $5  million  per  year.  The 
remaining  10  percent,  or  about  37  paid 
plasma  collection  centers,  may  qualify 
as  small  business  establishments.  Of  the 
100  or  so  volunteer  plasma  collection 
facilities  within  blood  coUection 
centers,  the  independentiy  operated, 
not-for-profit  blood  collection  centers 
would  likely  qualify  as  smaU  entities. 
The  potential  impact  on  plasma 
collection  facilities  will  be  a  function  of 
the  number  of  donors  and  the  viral 
marker  rates  among  donors  at  their 
facility.  The  net  impact  on  these 
facilities,  however,  is  expected  to  be 
minor.  For  example,  imder  cost  scenario 
1,  if  the  additional  yearly  cost  of 
$55,557  were  evenly  distributed  across 
all  487  registered  facilities,  this  would 
translate  to  an  added  cost  of  $114  per 
facility  per  year.  Under  scenario  2,  the 
added  cost  per  facility  would  be 
approximately  $171  per  year. 

The  impact  on  blood  collection 
facilities  that  qualify  as  small  entities  is 
also  uncertain,  although  it  is  not 
expected  to  be  significant.  The  blood 
collection  facilities  that  are  independent 
and  not-for-profit  organizations  may 
qualify  as  small  entities  regardless  of  the 
size  of  their  operations.  The  analysis 
that  follows,  however,  considers  the 
smaller  blood  collection  facilities, 
because  they  are  expected  to  experience 
the  greater  cost  impact.  According  to  the 


1996  directory  of  the  AABB,  34  regional 
and  community  blood  centers  have 
annual  revenues  of  less  than  $5  million: 
and  each  collect  no  more  than  30,000 
donations  per  year.  Because  of  the  pre- 
existing practice  of  deferred  donor 
notification  at  these  facilities,  and  the 
relatively  small  number  of  donors  that 
FDA  estimates  will  be  deferred  based  on 
blood  test  findings,  the  impact  on  these 
small  facilities  is  expected  to  be  minor. 
Based  on  FDA's  calculations,  facilities 
with  30,000  donations  or  less  per  year 
would  identify  about  22  deferred  donors 
per  year  through  blood  testing.  At  a  cost 
of  $6.27  per  notification  via  registered 
mail  with  a  return  receipt,  if  all  facilities 
currentiy  need  to  make  two  additional 
notification  attempts  under  this  rule, 
there  would  be  an  average  small  facility 
putiflcatiun  cost  of  $278  (22  x  $12.34) 
per  year.  Because  the  estimated  one- 
time cost  for  the  review  and  revision  of 
current  deferral  notification  SOP's 
equaled  $271  (2/3  x  $103  +  1/3  x  $616), 
or  about  $39  when  annualized  over  a 
10-year  payment  period  at  a  7-percent 
interest  rate,  the  average  annualized  cost 
impact  for  the  smaller  collection  centers 
woidd  be  about  $317  ($278  +  $39).  or 
roughly  $0.01  per  donation,  assuming 
approximately  30,000  donations  per 
year.  It  should  be  noted  that  blood 
collection  centers  that  collect  both 
blood  and  source  plasma  will  not 
experience  a  "double"  impact,  because 
the  same  donor  pool  and  donations  are 
used  for  production  of  the  center's 
blood  and  plasma  products. 

The  types  of  professional  stafi  and 
skills  required  to  perform  the  required 
tasks  were  described  in  section  VI.D  of 
this  document.  FDA  is  confident  that 
the  tasks  specified  in  the  proposed  rule 
can  be  readily  performed  by  the  type  of 
staff  already  employed  at  affected  blood 
and  plasma  establishments. 

To  alleviate  the  impact  on  small 
entities  while  continuing  to  protect 
public  health,  the  agency  is  proposing  to 
recommend,  but  not  require,  that 
autologous  donors  be  notified,  if  they 
test  repeatedly  reactive  for  evidence  of 
infection;  FDA  also  does  not  require  that 
these  donors  be  deferred.  To  minimize 
facility  notification  efforts  while 
achieving  the  public  health  objectives, 
FDA  proposes  that  notification  should 
not  occur  until  after  the  residts  of  the 
approved  supplemental  testing  are 
available.  The  proposed  regulations  are 
thus  expected  to  help  enhance  both 
public  health  and  public  confidence  in 
the  safety  of  the  blood  and  plasma 
supply,  while  imposing  minimum 
burden  on  manufacturers. 

As  an  alternative  to  this  proposal, 
FDA  has  considered  not  requiring  donor 
notification  of  deferral  from  future 


donation  due  to  communicable  disease 
testing  or  failure  to  satisfy  suitability 
criteria  associated  with  the  prevention 
of  communicable  disease  because  it  is 
viewed  by  many  as  medical  practice.  • 
However,  the  agency  has  rejected  this 
alternative  for  die  following  reason. 
After  a  lengthy  period  of  time  during 
which  the  agency  published 
reconunendations  to  establishments  on 
notifying  donors  of  deferral, 
inconsistency  pertaining  to  information 
and  coimseling  provided  to  the  deferred 
donor  has  been  demonstrated  among  the 
establishments.  Notification  of  donor 
deferral  has  become  a  public  health 
issue  because  donors  who  are  not  fully 
informed  of  their  deferral  status  due  to 
communicable  disease  testing  or  failture 
to  meet  suitability  criteria  associated 
with  the  prevention  uf  uuuuuuuicable 
disease  may  not  take  precautions  to 
minimize  the  transmission  of 
communicable  disease  to  others  and 
may  not  recognize  the  importance  of  not 
attempting  to  donate  blood  or  blood 
components  in  the  future. 

Vn.  The  Paperwork  Reduction  Act  of 
1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA)  (44  U.S.C.  3501-3520).  The 
tide,  description,  and  respondent 
description  of  the  information  collection 
provisions  are  shown  in  this  section  of 
this  document  with  an  estimate  of  the 
annual  burden.  Included  in  this 
estimate  is  the  time  for  reviewing  the 
instructions,  searching  existing  data 
soiut:es,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  General  Requirements  for  Blood. 
Blood  Components,  and  Blood 
Derivatives;  Notification  of  Deferred 
Donors. 


ability  cnteris 
ferred  donon 
3Doniars  d 
results  may  I 
represents  5 
to  test  nasutt! 


)cause  it  is 


shments  on 
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Desciption:  FDA  is  proposing 
requirements  for  the  donor  notification 
process  which  are  intended  to  prevent 
further  donations  from  donors  who  have 
been  deferred  for  positive  test  results  for 
evidence  of  communicable  disease 
agent(^j  or  for  failing  to  meet  the  donor 
suitability  criteria  intended  to  reduce 
the  risk  of  communicable  disease  agents 
prior  t)0  collection.  When  a  donor  is 
deferrkl  for  failing  to  meet  suitability 
criteria!  associated  with  communicable 
disease  agents  prior  to  collection,  he  or 
she  would  be  advised  not  to  donate  now 
or  in  thie  futiu«  and  would  be  provided 
with  i^ormation  regarding  the  need  for 
medictj  follovtrup  and  counseling.  When 
test  results  for  communicable  disease 
agents  ^e  finished,  establishment 
persomiel  would  be  required  to  make  at 
least  thVee  attempts  to  notify  donors 
with  positive  supplemental  (additional, 
more  S|iecific)  test  results  that  they  are 
deferred  and  should  have  medical 
foUowJi^p  and  counseling.  The  revisions 
would|  Require  blood  and  plasma 
establuhments  to  develop  SOP's  for 
deferrli^g  donors  and  for  notifying 
deferred  donors  and  to  maintain  their 
permai^ent  address,  outline  the 
information  that  is  to  be  provided  to  a 
deferred  donor,  and  to  notify  deferred 
donor$  of  positive  test  results  for 
evidedcte  of  infection  by  communicable 

agent(s)  within  8  weeks  of  the 
donatic^  initiating  deferral,  or  at  their 
first  retlim  visit,  whichever  is  earlier. 


630.6(aO 
630.6(a() 
TOTALj ! 


FDA  is  proposing  these  new 
requirements  to  help  ensure  the  nation's 
blood  supply  is  safe  by  excluding 
donors  who  may  present  significant 
risks  from  donating  in  the  futiwe  as  well 
as  eidiancing  the  public  health  by 
assuring  that  those  donors  who  have 
been  deferred  are  advised  to  seek 
treatment  and  counseling. 

Description  of  Respondents: 
Manufactiuers  of  blood,  blood 
components,  and  blood  derivatives. 

There  are  an  estimated  2,800  FDA 
registered  blood  and  Source  Plasma 
collection  facilities  in  the  United  States 
that  collect  approximately  27,000,000 
luiits  of  Whole  Blood  and  Source 
Plasma  annually.  There  are 
approximately  8  million  donors  of 
Whole  Blood  and  1.5  million  donors  of 
plasma  for  a  total  of  9.5  million  donors 
per  year.  From  such  information  as  is 
available  to  FDA,  the  agency  estimates 
that  approximately  1.2  percent  of 
persons  who  come  to  donate  annually 
are  deferred  prior  to  donating  because  of 
disqualifying  answers  to  the  medical 
history  and  behavior  questioimaire.  In 
addition  to  the  9.5  million  donors  per 
year  there  would  be  approximately 
115,385  potential  donors  deferred  frtim 
donating.  It  is  the  customary  and  usual 
practice  of  virtually  all  registered 
establishments  to  explain  to  a  donor 
why  he  or  she  is  deferred  and  excluded 
from  donating.  Based  on  such 
information  as  is  available  to  FDA,  the 


agency  estimates  that  currently  two- 
thirds  of  registered  establishments 
voluntarily  provide  additional 
information  and  coimseling  to  a 
deferred  donor.  Consequently,  only  one- 
third  or  933  collection  facilities  would 
have  additional  burden  related  to  this 
proposed  rule.  Some  industry  contacts 
estimated  that  it  takes  on  average 
approximately  5  minutes  to  provide  the 
deferred  donor  with  the  appropriate 
medical  health  information.  FDA 
estimates  that  currently  95  percent  of 
the  industry  that  collects  98  percent  of 
the  blood  and  blood  components  have 
volimtarily  established  SOP's  for 
■  notifying  donors  who  have  repeatedly 
reactive  test  results  that  also  are  positive 
by  supplemental  tests  for  HIV,  HBV,  or 
HCV  (the  number  of  donors  who  test 
and  confirm  positive  for  HTLV  is  so 
small  that  this  was  not  included  in  the_ 
estimate).  FDA  estimates  based  on  9.5 
million  donors  annually  and  the  viral 
marker  incidence  rates  for  HIV,  HBV, 
and  HCV,  that  49,591  donors  would  be 
deferred  aimually  due  to  test  residts. 
Consequently,  5  percent  (140)  of  the 
industry  collecting  2  percent  (992)  of 
the  deferred  donors  would  experience 
new  burden  related  to  this  proposed 
rule.  FDA  estimates  on  the  average  it 
may  take  15  minutes  to  allow  for  up  to 
three  attempts  to  contact  a  donor  and 
request  that  they  retiun  for  counseling 
which  may  take  another  15  minutes  for 
a  total  of  0.5  hoiu-s. 


Table  i.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


and(b)2 
(b).  and  (c)^ 


No.  of 
Respondents 


933 
140 


Annual 

Frequency  per 

Response 


41 

,7 


Total  Annual 
Responses 


38,462 
992 


Hours  per 
Response 


.08 
OS 


Total  Hours 


3,077 

496 

4,069 


^  Theft  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

*  Poterttial  donors  deferred  prior  to  donation.  The  numt)er  of  potential  donors  deferred  annually  prior  to  donation  based  on  failure  to  meet  suit- 
ability criteria  associated  with  communicable  disease  agents  is  115,385.  Providing  information  on  medical  followup  and  counseling  to  these  de- 
fen-ed  donors  is  estimated  to  be  new  burden  for  approximately  one-third  of  the  registered  blood  and  plasma  collection  facilities. 

3  Donors  deferred  post  donation  due  to  test  results.  Providing  information  on  medical  followup  and  counseling  to  donors  deferred  due  to  test 
results  may  be  new  burden  for  approximately  5  percent  of  the  industry  collecting  from  2  percent  of  such  deferred  donors.  One  hundred  and  forty 
represents  5  percent  of  the  2,800  registered  establishments  and  992  represents  2  percent  of  the  estimated  49,591  donors  deferred  annually  due 
to  test  results. 

Table  2.—  Estimated  Annual  Recordkeeping  Burden' 


21  CFR  Section 


606.10Cl(|))(20) 
606.16Qft))(1)(ix)2 
6O6.16O0))(1)(x)3 
TOTAL 


No.  of 
Recordkeepers 


2,800 
2,800 
2,800 


Annual 
Frequency  per 
Recordkeeping 


1 

59 

9.643 


Total  Ar»- 

nual 
Records 


2,800 

164,976 

27.000,000 


Hours  per 
Recordkeeper 


2 
3 
0 


Total  Hours 


5,600 

8,400 

0 

14,000 


Thei  ^  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
2  FDA  estimates  that  annually  115,385  potential  donors  are  deferred  prior  to  donation  and  49,591  donors  are  deferred  due  to  test  results.  Re- 
cording {t^  notifKation  of  each  .defend  donor  is  estimated  to  require  between  2  and  5  minutes  (3  minutes  on  average). 

Reccing  the  dorK>r's  permanent  address  is  customary  and  usual  practice  in  the  industry  and  is  not  new  or  additional  burden. 
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In  compliance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  agency  has 
submitted  a  copy  of  this  proposed  rule 
to  OMB  for  review  of  the  information 
collection  provisions.  Interested  persons 
are  requested  to  submit  written 
comments  regarding  information 
collection  by  September  20, 1999,  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB  (address  above).  Attention: 
Desk  Officer  for  FDA. 

Vm.  EnTUtHunental  InqMCt 

The  agency  has  determined  under  21 
CFR  25.31(j)  that  this  action  is  of  a  tjrpe 
that  not  individually  or  ciunulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

DL  Request  fbr  Comments  aind  Effective 
Dale 

Interested  persons  may,  on  or  before 
November  17, 1999,  submit  to  the 
Docket  Management  Branch  (address 
above)  written  comments  regarding  this 
proposed  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Conunents  are  to  be  identified  with  the 
docket  number  fbimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  is 
proposing  that  any  final  rule  that  may 
issue  based  upon  this  proposed  rule 
become  effective  180  days  after  its  date 
of  publication  in  the  Federal  Register. 

X.  Refer  eDces 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1 .  Morbidity  and  Mortality  Weekly  Report, 
vol.  32,  pp.  101-103,  March  4. 1983. 

2.  Morbidity  and  Mortality  Weekly  Report, 
vol.  34,  pp.  1-5,  January  11, 1985. 

3.  Morbidity  and  Mortality  Weekly  Report, 
vol.  36,  pp.  509-515,  August  14. 1987. 

4.  Morbidity  and  Mortality  Weekly  Report, 
vol.  36.  pp.  833-840.  January  8, 1988. 

5.  Morbidity  and  Mortality  Weekly  Report, 
vol.  38  (No.  S-7},  July  21. 1989. 

6.  Morbidity  and  Mortality  Weekly  Report, 
vol.  41  (No.  RR-2),  pp.  1-9,  February  28, 
1992. 

7.  Morbidity  and  Mortality  Weekly  Report, 
vol.  37,  pp.  736-747,  December  9, 1988. 

8.  Morbidity  and  Mortality  Weekly  Report, 
vol.  40  (No.  RR-4),  pp.  1-17,  April  19, 1991. 

9.  WaUace,  E.  L..  W.  H.  Churchill.  D. 
M.  Surgenor,  J.  An,  G.  Cho,  S.  McGurk, 
and  L.  Murphy,  "Collection  and 
Transfusion  of  Blood  and  Blood 


Components  in  the  United  States, 
1992,"  Transfusion,  1995;  vol.  35,  No. 
10,  pp.  802-812. 

10.  General  Accounting  Office, 
"Blood  Safety:  Enhancing  Safeguards 
Would  Strengthen  the  Nation's  Blood 
Supply,"  GAO-HEHS-97-143,  June 
1997. 

11.  Glynn,  S.  A.,  G.  B.  Schreiber,  M. 
P.  Busch,  S.  H.  Kleinman,  A.  E. 
Williams,  C.  C.  Nass,  H.  E.  Ownby,  and 
J.  W.  Smith,  for  the  Retrovirus 
Epidemiology  Donor  Study, 
"Demographic  Characteristics, 
Unreported  Risk  Behaviors,  and  the 
Prevalence  and  Incidence  of  Viral 
Infections:  A  Comparison  of  Apheresis 
and  Whole-Blood  Donors,"  Transfusion, 
April  1998,  vol.  38,  pp.  350-358. 

12.  General  Accounting  Office, 
"Blood  Plasma  Safety:  Plasma  Product 
Risks  Are  Low  if  Good  Manufacturing. 
Practices  Are  Followed,"  GAO-HEHS- 
98-205,  September  1998. 

Lists  of  Subjects 

21  CFR  Part  606 

Blood,  Labeling,  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  630 

Biologies,  Blood,  Reporting  and 
recordkeeping  requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act.  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
Chapter  I  be  amended  as  follows: 

PART  606-CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  606  continues  to  read  as  follows: 

Authority.  21  U.S.C.  321.  331.  351.  352. 
355.  360,  360j,  371.374;  42  U.S.C.  216.  262. 
263a.  264. 

2.  Section  606.100  is  amended  by 
adding  paragraph  (b)(20)  to  read  as 
follows: 

f  606.100    Standard  operating  procedures. 

***** 

(b)*  *  • 

(20)  Procediues  for  donor  deferral  as 
prescribed  in  §  610.41  of  this  chapter 
and  donor  notification,  including 
procedures  for  the  appropriate  foUowup 
if  the  initial  attempt  at  notification  fails, 
as  prescribed  in  §  630.6  of  this  chapter. 
***** 

3.  Section  606.160  is  amended  by 
adding  paragraphs  (b)(l)(ix)  and 
(b)(l)(x)  to  read  as  follows: 


§606.160    Records. 

***** 

(b)  *  *  * 

(D*  *  * 

(ix)  Notification  of  deferred  donors, 
including  appropriate  foUowup  if  the 
initial  attempt  at  notification  fails. 

(x)  To  facilitate  the  notification  of 
deferred  donor,  the  donor's  permanent 
address. 
***** 

4.  Part  630  is  added  to  read  as  follows: 

PART630-GENERAL 
REQUIREMENTS  FOR  BLOOD.  BLOOD 
COMPONENTS,  AND  BLOOD 
DERIVATIVES 

Sec. 

630.6    Donor  notification. 

Authority:  21  U.S.C.  321.  331,  351,  352. 
355.  360.  371;  42  U.S.C.  216.  262.  263. 

f  630.6    Donor  notlflcatton. 

(a)  An  establishment  that  collects 
blood  or  blood  components  shall  notify 
donors  who  have  been  deferred  based 
on  results  of  tests  for  evidence  of 
infection  with  a  conmumicable  disease 
agent  as  required  by  §  610.41  of  this 
chapter  or  based  on  deferral  for 
suitability  criteria.  Blood  establishments 
shall  attempt  to  obtain  the  results  of 
supplemental  testing  required  under 

§  610.40(c)  of  this  chapter  prior  to 
notifying  donors  of  their  deferral.  If 
notification  occius  prior  to  receipt  of 
such  results,  blood  establishments  shall 
renotify  donors  of  the  results  of  the 
supplemental  testing.  Blood 
establishments  shall  notify  donors  as 
described  in  paragraph  (b)  of  this 
section. 

(b)  The  notification  shall  provide  the 
following  information  to  a  donor  who 
has  been  deferred  fi'om  donating  as 
described  in  paragraph  (a)  of  this 
section: 

(1)  That  the  donor  has  been  deferred 
and  the  reason  for  deferral; 

(2)  The  types  of  donations  of  blood  or 
blood  components  which  the  donor 
should  not  donate  in  the  futiue; 

(3)  Where  applicable,  the  results  of 
tests  for  evidence  of  infection  due  to 
communicable  disease  agent(s),  that 
were  a  basis  for  deferral  under  §  610.41 
of  this  chapter,  including  results  of 
supplemental  (i.e.  additional,  more 
specffic)  tests  as  required  in  §  610.40(c) 
of  this  chapter; 

(4)  Information  concerning 
appropriate  medical  foUowup  and 
counseling;  and 

(5)  Where  applicable,  the  possibility 
that  the  donor  may  be  found  suitable  for 
future  donations. 

(c)  The  notification  process  shall 
include  a  minimum  of  three  attempts  to 


the  first  ret 


1  as  follows: 


onors  as 
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notify  lie  donor  and  be  completed 
within  ^  weeks  after  the  determination 
that  thfei  donor  should  be  deferred  or  at 
the  first  return  visit  of  the  deferred 


donor  after  the  determination  is  made, 
whichever  is  earlier. 


Dated:  April  20, 1999. 
lane  E.  Henney, 

Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  99-21295  Filed  8-18-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  606  and  640 

[OoctotNo.98N-0673] 

Revisions  to  tlw  Rsquirsmsnts 
wppwranis  lo  owoa,  dnkw 
Components,  and  Source  Plasma 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Direct  final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  by  removing, 
revising,  or  updating  specific 
regulations  applicable  to  blood,  blood 
components,  and  Source  Plasma  to  be 
more  consistent  with  current  practices 
in  the  blood  industry  and  to  remove 
unnecessary  or  outdated  requirements. 
FDA  is  issuing  these  amendments 
directly  as  a  final  rule  because  they  are 
noncontroversial  and  there  is  little 
likelihood  that  FDA  will  receive  any 
significant  comments  opposing  the  rule. 
Elsewhere  in  this  issue  of  the  Federal 
Hegiater,  FDA  is  publishing  a  proposed 
rule  under  FDA's  usual  procedtues  for 
notice  and  comment  in  the  event  the 
agency  receives  any  significant  adverse 
comments.  If  FDA  receives  any 
significant  adverse  comment  siifficient 
to  terminate  the  direct  final  rule,  FDA 
will  consider  such  comments  on  the 
proposed  rule  in  developing  the  final 
rule.  FDA  is  issuing  this  rule  as  part  of 
the  agency's  "Blood  Initiative"  in  which 
FDA  is  reviewing  and  revising,  when 
appropriate,  its  regulations,  policies, 
guidance,  and  procedures  related  to 
blood,  blood  components,  and  Source 
Plasma. 

DATES:  This  rule  is  efiiective  February 
11,  2000.  Submit  written  comments  on 
or  before  December  3, 1999.  If  no  timely 
significant  comments  are  received,  the 
agency  will  publish  a  document  in  the 
Federal  Register  within  30  days  after 
the  comment  period  on  this  direct  final 
rule  ends,  confirming  the  effective  date 
of  the  final  rule.  If  timely  significant 
adverse  comments  are  received,  the 
agency  will  publish  a  document  in  the 
Federal  Register  withdrawing  the  direct 
final  rule  before  its  effective  date. 
ADDRESSES:  Submit  written  comments 
on  the  direct  final  rule  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dano  B.  Mtuphy.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 


Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Blood  Initiative 

For  a  variety  of  reasons,  FDA  has 
decided  to  comprehensively  review  and, 
as  necessary,  revise  its  regulations, 
policies,  guidance  and  procedures 
related  to  the  licensing  and  regulation  of 
blood  products.  In  the  Federal  Register 
of  June  3, 1994  (59  FR  28821  and  59  FR 
28822,  resi)ectively),  FDA  issued  two 
documents  entitled  "Review  of  General 
Biologies  and  Licensing  Regulations" 
(Docket  No.  94N-0066)  and  "Review  of 
Regulations  for  Blood  Establishments 
and  Hiood  Products"  (Docket  No.  94N- 
0080).  The  documents  annoimced  the 
agency's  intent  to  review  biologies 
regulations,  21  CFR  parts  600,  601,  606, 
607,  640,  and  660  and  requested  written 
eomments  from  the  public.  Interested 
persons  were  given  until  August  17, 

1994,  to  respond  to  the  dociunents.  In 
response  to  requests  for  additional  time, 
FDA  twice  extended  the  comment 
period,  as  announced  in  the  Federal 
Register  of  August  17, 1994  (59  FR 
42193),  and  November  14, 1995  (59  FR 
56448).  In  addition,  FDA  responded  to 
requests  for  a  public  meeting  to  allow 
for  the  presentation  of  eomments 
regarding  the  agency's  intent  to  review 
the  biologies  regulations.  On  January  26, 

1995,  FDA  held  a  public  meeting  to 
provide  an  opportunity  for  all  interested 
individuals  to  present  their  eomments 
and  to  assist  the  agency  in  determining 
\yhether  the  regulations  should  be 
revised,  rescinded,  or  continued 
without  change.  Since  the  time  of  the 
regulation  review,  FDA  has 
implemented  a  number  of  changes  to  its 
regulations  and  policies  applicable  to 
the  general  biologies  and  licensing 
regulations,  some  of  which  applied  to 
blood  products  as  well  as  other 
biological  products.  (See,  e.g.,  the  final 
rules  issued  on  May  14, 1996  (61  FR 
24313);  August  1,  1996  (61  FR  40153); 
November  6,  1996  (61  FR  57328):  July 
24, 1997  (62  FR  39890);  and  October  15, 
1997  (62  FR  53536).) 

Because  of  the  importance  of  a  safe 
national  blood  supply,  the  U.S.  House  of 
Representatives  Committee  on 
Government  Reform  and  Oversight, 
Subcommittee  on  Human  Resources  and 
Intergovernmental  Relations  (the 
Subcommittee)  and  other  groups  such  as 
the  General  Accounting  Office  (GAO), 
and  the  Institute  of  Medicine  (lOM) 
have  reviewed  the  agency's  polices, 
practices,  and  regidations.  Reports 
issued  following  the  respective  reviews 
contained  a  number  of 


recommendations  as  to  how  FDA  might 
improve  the  biologies  regulations, 
particularly  as  they  apply  to  the 
continued  safety  of  blood  products.  The 
relevant  reports  are:  (1)  "Protecting  the 
Nation's  Blood  Supply  From  Infectious 
Agents:  The  Need  for  New  Standards  to 
Meet  New  Threats,"  by  the 
Subconmiittee  (August  2, 1996);  (2) 
"Blood  Supply:  FDA  Oversight  and 
Remaining  Issues  of  Safety,"  by  GAO 
(February  25, 1997);  (3)  "Blood  Supply: 
'Transfusion-Associated  Risks,"  by  GAO 
(February  25, 1997);  and  (4)  "HIV  and 
the  Blood  Supply:  An  Analysis  of  Crisis 
Decisionmaking,"  by  lOM  (July  13, 
1995).  These  reports  are  on  file  with  the 
Dockets  Management  Branch  (address 
above)  under  Ae  docket  number  found 
in  brackets  in  the  heading  of  this 
docimient. 

FDA  has  reviewed  these  reports  and 
agrees  with  the  majority  of  the 
recommendations  contained  within 
them.  However,  rather  than  to  only 
respond  specifically  to  the 
recommendations  from  the 
Subcommittee,  GAO,  lOM,  and  the 
public,  FDA  has  convened  a  nimiber  of 
internal  task  forces  to  review  a  variety 
of  issues  related  to  the  regulation  of 
blood  and  blood  products,  including 
how  to  most  appropriately  update  the 
existing  regulations  applicable  to  blood 
and  blood  products.  In  the  future,  FDA 
intends  to  issue  a  number  of  blood- 
related  regulations  that  various  FDA 
task  groups  are  preparing.  FDA 
emphasizes  that  for  many  of  the  changes 
discussed  in  section  m  of  this 
document,  additional  issues  related  to 
the  regulations  now  being  amended 
continue  to  be  under  consideration  by 
the  agency.  Further,  more  substantive 
changes  may  be  proposed  at  a  later  date. 
Accordingly,  any  conmient 
recommending  an  additional  change  to 
these  regulations  will  not  be  considered 
to  be  an  "adverse  comment"  unless  the 
eomment  demonstrates  that  the  change 
being  made  in  the  direct  final  rule 
represents  a  major  departure  from 
current  regulations  or  accepted  industry 
standards,  or  cannot  be  implemented 
without  additional  amendments  to  the 
regulations. 

FDA  is  not  describing  the  specific 
recommendations  it  received  and  the 
numerous  objectives  of  the  Blood 
Initiative  in  this  document.  Future 
rulemaking  and  other  notices  will 
describe  and  discuss  specific 
recommendations  and  regulatory 
objectives  as  they  apply  to  each 
rulemaking. 

n.  Legal  Authority 

FDA  is  issuing  this  new  rule  under 
the  biologies  products  and 
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commm  [licable  disease  provisions  of  the 
Public  lipealth  Service  Act  (the  PHS  Act) 
(42  U.5^C.  262-264)  and  the  drug, 
device,  and  general  administrative 
provisions  of  the  Federal  Food,  Drug, 
and  Cdinetic  Act  (the  act)  (21  U.S.C. 
321,  33i,  351-353,  355,  360,  360j,  371, 
and  37|i).  Under  these  provisions  of  the 
PHS  Art  and  the  act,  FDA  has  the 
authority  to  issue  and  enforce 
regulations  designed  to  ensure  that 
biological  products  are  safe,  pure, 
potent,  and  properly  labeled  and  to 
preveii|t|the  introduction,  transmission, 
and  spf0ad  of  communicable  disease. 

ights  of  the  Direct  Final  Rule 


m. 


HijAU 

DAiiss 


FDAj|s  amending  the  biologies 
regiilatibns  by  removing,  revising,  or 
updatiii^  specific  rpgiilatinns  applirahlo 
to  blood,  blood  components,  and  Soiuce 
Plasm^  10  be  more  consistent  with 
ourent  practices  and  to  remove 
unnecessary  or  outdated  requirements. 
FDA  is  issuing  these  amendments  as  a 
direct  final  rule  because  the  agency  has 
concluded  they  are  noncontroversial  ■ 
and  th^t  there  is  little  likelihood  that 
there  vrill  be  comments  opposing  the 
rule.  FtiA  emphasizes  that  for  many  of 
the  following  changes,  additional  issues 
related  to  the  regulations  now  being 
amended  continue  to  be  wider 
consideration  by  the  agency.  Further, 
more  sivstantive  changes  may  be 
proposiaid  at  a  later  date.  Accordingly, 
any  comment  recommending  additional 
changes  to  these  regidations  will  not  be 
consid^ted  to  be  an  "adverse  comment" 
unless  the  comment  demonstrates  that 
the  change  being  made  in  the  direct 
final  ruie  represents  a  major  departure 
from  ci^irent  regulations  or  accepted 
indiist]p[  standards,  or  cannot  be 
implenkented  without  additional 
amendi^ents  to  the  regulation.  In  the 
following  paragraphs,  FDA  discusses 
each  of  ihe  rule  changes  in  the  direct 
final  nil)B.         

Part  H)6  (21  CFR  part  606)  is  amended 
as  follows: 

Sectipn  606.3,  Definitions,  is 
amended  so  that  the  definitions 
providMi  in  the  section  are  consistent 
with  ourent  meanings  and  usages. 

The  (definition  of  "Component"  in 
§  606.3(c)  is  amended  to  apply  to  blood 
obtained  from  a  single  donor  and  no 
longer  (itcludes  the  wording  "single- 
donor  linit."  This  change  is  to  clarify 
that  bldod  components  may  be  collected 
by  meai^s  other  than  separation  from  a 
unit  of  Whole  blood,  such  as  by 
automated  plasmapheresis. 

The  definition  of  "Plasmapheresis"  in 
§  606.3t^)  is  amended  by  removing  the 
restricti6n  that  plasmapheresis  may  be 
"imme^ately  repeated,  once"  because 
current!  Automated  plasmapheresis 


collection  practices  often  use  more  than 
two  cycles  for  collection. 

The  definition  of  "Plateletpheresis"  in 
,§  606. 3(f )  is  amended  to  provide  for  the 
common  practice  of  collecting  plasma  as 
a  by-product  of  a  plateletpheresis 
procedure  in  lieu  of  returning  all  of  the 
residual  plasma  to  the  donor. 

The  definition  of  "Compatibility 
testing"  in  §  606.3(j)  is  amended  by 
removing  the  reference  to  serological 
tests  and  making  the  definition  more 
general  to  apply  to  all  tests  performed 
to  establish  the  matching  of  a  donor's 
blood  or  blood  components  with  that  of 
a  potential  recipient.  This  change  will 
provide  for  current  practices  used  in 
compatibility  testing,  such  as  the 
electronic  crossmatch  and  the 
immediate  spin  crossmatch. 

Section  606.100(b)  and  (d)  are 
amended  to  reflect  changes  in 
terminology,  requirements  for  testing, 
and  availability  of  standard  operating 
procedures  (SOP's)  to  be  consistent  with 
current  practices.  Section  606.100(b).is 
also  amended  by  removing  the 
references  to  homologous  and 
autologous  transfusion  because  subpart 
F  of  part  606,  applies  to  all  blood 
products  intended  for  transfusion.  In 
addition,  the  phrase  "unless  this  is 
impractical"  is  removed  because  it  is 
current  good  manufactiuing  practice 
(CGMP)  to  make  the  appUcable  SOP's 
available  in  all  areas  where  procedures 
are  performed.  Section  606.100(b)(7)  is 
amended  by  removing  "including 
testing  for  hepatitis  B  siuf ace  antigen  as 
prescribed  in  §  610.40  of  this  chapter" 
because  other  tests,  in  addition  to  tests 
for  hepatitis  B  surfrice  antigen,  are  now 
required  and  specific  reference  to  this 
test  is  unnecessary.  Section 
606.100(b)(18)  is  amended  by  removing 
the  bracketed  term  "salvaged"  because 
its  use  in  §  606.100  is  inconsistent  with 
the  use  of  "salvaged  plasma"  in 
§640.76.  Section  606.100(d)  is  amended 
by  removing  references  to  specific 
organizations  because  any  SOP's. 
meeting  FDA  requirements  would  be 
acceptable,  regardless  of  their  soiut:e, 
and  because  FDA  cannot  assure  that 
SOP's  adopted  by  particiUar 
organizations  remain  in  compliance 
with  FDA's  regulatory  requirements. 

Section  606.121(a)  is  amended  by 
removing  the  reference  that  the 
"Guideline  for  the  Uniform  Labeling  of 
Blood  and  Blood  Components"  is 
available  from  Dockets  Management 
Branch  as  this  is  no  longer  the 
appropriate  office  from  which  to  request 
this  dociunent  and  by  removing  the 
reference  to  the  American  Blood 
Commission  because  the  organization 
no  longer  exists. 


Section  606.121(d)(2)  specifies  the 
color  requirements  for  printing  the 
container  label  and  is  amended  by 
adding  "or  in  solid  black"  because  some 
blood  centers  use  on-demand  printers 
for  printing  labels,  that  do  not  have  the 
capability  to  print  in  multiple  colors. 

Section  606.121(e)(l)(ii)  prescribes 
the  specific  anticoagulants  that  shall  be 
identified  on  the  container  label.  J^ 

Section  606.121(e)(l){ii)  is  amended  by 
deleting  the  references  to  the  names  of 
specific  anticoagulants.  This  change 
will  allow  for  more  flexibility  for  die 
acceptance  and  use  of  new 
anticoagulants  or  changes  in 
nomenclative  of  existing  anticoagulants 
without  requiring  amendments  to  the 
regulations. 

.Section  606. 122(f)  specifies  the 
warning  statement  required  in  the 
instruction  circular  and  is  amended  by 
removing  the  reference  to  "hepatitis" 
and  adding  "infectious  agents"  to 
include  a  reference  to  the  additional 
infectious  disease  marker  tests  routinely 
performed  on  blood  and  blood 
components  because  the  product 
intended  for  transfusion  carries  the  risk 
of  transmitting  other  infectious  agents. 

Section  606.122(n)(4)  specifies  that 
the  instruction  circular  for 
cryoprecipitated  AHF  shall  contain 
instructions  to  thaw  the  product  at  a 
temperatiue  of  37  °C  and  is  amended  to 
allow  instructions  for  thawing  between 
30  and  37  "C,  permitting  more  flexibility 
in  the  preparation  of  the  component. 

Section  606.151(b)  is  amended, 
consistent  with  ciurent  accepted 
practices,  to  permit  SOP's  to  include  use 
of  recipient  serum  samples  less  than  3- 
days  old  for  compatibility  testing  if  the 
recipient  has  been  pregnant  or 
transfused  within  the  preceding  3 
months. 

Section  606.151(c)  describes 
compatibility  testing  and  is  amended  by 
changing  "the  testing  of  the  donor's 
cells  with  the  recipient's  serum"  to  "the 
testing  of  the  donor's  cell  type  with  the 
recipient's  serum  type"  and  by 
replacing  "agglutinating,  coating,  and 
hemolytic  antibodies,  which  shall 
include  the  antiglobulin  method"  with 
"incompatibility."  This  change  is 
intended  to  accommodate  the  use  of 
such  procedures  as  an  immediate  spin 
crossmatch  and  an  electronic 
crossmatch. 

Section  606.151(e)  is  amended  by 
changing  "by  the  physician  requesting 
the  procediue."  to  "by  a  physician."  to 
take  into  account  that  a  patient  may 
have  more  than  one  physician  in 
attendance  at  any  time. 

Section  606.160(b)(2)(v)  is  amended 
by  changing  "person{s)  responsible"  to 
"the  person(s)  performing  the 
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procedure"  to  clarify  that  the  person(s] 
performing  the  labeling  procedure  is 
responsible  for  documenting  the 
performance  of  that  procediu«. 

Section  606.170(b)  is  amended  by 
deleting  "telegraph"  and  adding 
"facsimile,  express  mail,  or 
electronically  transmitted  mail"  to  the 
possible  methods  by  which  the  Director, 
Office  of  Compliance  and  Biologies 
QuaUty,  Center  for  Biologies  Evaluation 
and  Research,  shall  be  notified  of  a 
complication  of  blood  coUection  or 
transfusion  resulting  in  a  fatality. 

Part  640  (21  CFR  part  640)  is  amended 
as  follows: 

Section  640.2(b)  is  removed  because 
Whole  Blood  collection  in  open  systems 
is  no  longer  acceptable  nor  has  it  been 
pflrfonned  for  many  years.  Section 
640.2(d)  is  revised.' In  §640.2 
paragraphs  (c),  (e),  and  (f)  are 
redesignated  as  paragraphs  (b),  (c).  and 
(d),  respectively.  Redesignated 
§  640.2(b)  and  (c)(2)  are  revised  by 
removing  references  to  the  original 
blood  container  because,  consistent 
with  current  accepted  practices  such  as 
washing,  freezing,  deglycerolization, 
and  division  of  units  using  sterile 
connecting  devices,  the  original  blood 
container  may,  in  many  cases,  no  longer 
be  the  final  container. 

Section  640.3(b)  is  amended  by 
adding  a  reference  to  autologous 
donations  to  permit  the  collection  of 
autologous  Whole  Blood  at  intervals  of 
less  than  8  weeks,  consistent  with  the 
ciirrent  practice  of  shorter  time  intervals 
between  collections  of  blood  and  blood 
components  from  donors  participating 
in  autologous  collection  programs. 
Section  640.3(b)(3)  is  amended  to 
provide  hematocrit  and  hemoglobin 
values  to  be  used  when  determining 
whether  a  potential  donor  can  donate 
Whole  Blood,  by  adding  to  the  end  of 
the  ciurent  paragraph  "or  a  hematocrit 
value  of  38  percent,  and  for  autologous 
donations,  a  blood  hemoglobin  level 
which  shall  be  demonstrated  to  be  no 
less  than  11.0  g  of  hemoglobin  per  100 
mL  of  blood  or  a  hematocrit  value  of  33 
percent."  The  acceptable  hemoglobin 
and  hematocrit  values  for  autologous 
donors  are  consistent  with  current 
industry  practice  and  the  American 
Association  of  Blood  Banks  technical 
manual,  12th  edition. 

Sections  640.3(c)(1)  and  640.63(c)(ll) 
are  amended  by  inserting  "after  the  age 
of  eleven"  after  the  term  "hepatitis" 
because  establishments  may  collect 
Whole  "Blood  from  donors  who  have  a 
history  of  hepatitis  prior  to  age  eleven 
to  be  consistent  with  recommendations 
in  the  FDA  memorandum  dated  April 
23, 1992,  entitled  "Exemptions  to 
Permit  Persons  with  a  History  of  Viral 


Hepatitis  Before  the  Age  of  Eleven  to 
serve  as  Donors  of  Whole  Blood  and 
Plasma:  Alternative  Procedure"(21  CFR 
640.120).  Additional  issues  concerning 
donors  who  have  a  history  of  viral 
hepatitis  continued  to  be  reviewed  by 
the  agency  and  may  be  addressed  in 
future  rulemaking  objectives. 

Sections  640.3(c)(2)  and  640.63(c)(12) 
are  amended  by  changing  the  deferral 
period  for  donors  of  Whole  Blood  who 
have  had  close  contact  with  an 
individual  having  viral  hepatitis  from 
"six  months"  to  "12  months."  Similarly, 
§§  640.3(c)(3)  and  640.63(c)(13)  are 
amended  by  changing  the  deferral 
period  bom  "six  months"  to  "12 
months"  for  donors  of  Whole  Blood 
who  received  human  blood,  or  any 
derivative  of  human  blood  which  FDA 
has  identified  as  a  possible  source  of 
viral  hepatitis.  These  changes  are 
consistent  with  recommendations  made 
in  the  FDA  memoranda  dated  April  23, 
1992,  entitled  "Revised 
Recommendations  for  the  Prevention  of 
Human  Immunodeficiency  Virus 
Transmission  by  Blood  and  Blood 
Products  and  Revised 
Recommendations  for  Testing  Whole 
Blood,  Blood  Components,  Source 
Plasma  and  Source  Leukocytes  for 
Antibody  to  Hepatitis  C  Virus  Encoded 
Antigen  (Anti-HCV)."  to  addition, 
§§  640.3(c)(3)  and  640.63(c)(13)  have 
been  amended  by  changing  the 
reference  fitim  a  "licensed 
establishment"  to  a  "blood 
establishment"  to  clarify  that  the 
regulation  applies  to  all  establishments 
engaged  in  die  collection  of  blood  and 
blood  products. 

Sections  640.3(e),  640.31(c),  and 
640.51(c)  are  removed  because  FDA  has 
concluded  that  it  is  no  longer  necessary 
to  defer  donors  participating  m  red 
blood  cell  inmumization  programs. 
Previously,  donors  participating  in  red 
blood  cell  immunization  programs  were 
deferred  for  12  months  because  fresh 
red  blood  cells  were  used  to  immunize 
donors.  Red  blood  cells  now  used  in 
immunization  programs  are  carefully 
screened  and  quarantined  thereby 
minimizing  the  risk  of  transmitting 
infectious  agents.  See  FDA 
memorandum  dated  March  14, 1995. 
entitled  "Revised  Recommendations  for 
Red  Blood  Cell  Immunization  Programs 
for  Source  Plasma  Donors"  for 
additional  information  about  current  red 
blood  cell  immunization  practices. 

Section  640.4(b)  is  amended  by 
removing  the  word  "clinic"  and 
replacing  it  with  the  word  "center"  to 
reflect  ciuxent  terminology  and  by 
changing  the  word  "licensed"  to 
"blood"  to  clarify  that  the  regulation 
applies  to  all  blood  establishments 


engaged  in  the  collection  of  blood  and 
blood  products.  Section  640.4(d)  is 
amended  by  removing  the  reference  to 
the  specific  anticoagulant  formulae. 
Section  640.4(d)(1)  through  (d)(4)  is 
removed  because  FDA  has  determined  it 
is  imnecessary  to  provide  specific 
formiUae  for  anticoagulant  solutions  in 
the  regulations  and  diat  manufecturers 
should  be  able  to  use  any  anticoagulant 
approved  by  FDA  for  such  use.  Sections 
640.13(a).  640.22(a),  640.32(a),  and 
640.52(a)  are  amended  to  remove 
references  to  §  640.4(d)(2)  and  (h), 
which  are  bei^g  removed. 

Section  640.4(g)(5)  has  been  changed 
to  include  the  use  of  different 
anticoagulants  in  segments  for 
compatibility  testing  to  be  consistent 
with  the  use  of  difi'erent  approved 
anticoagulants  in  the  manu^cture  of 
blood  and  blood  products.  Section 
640.4(h)  is  removed  because  heparin 
anticoagulant  solutions  are  no  longer 
used  for  the  routine  collection  of  blood. 

Section  640.5(c)  is  amended  to  be 
consistent  with  current  Rh  factor  testing 
practices  by  removing  "and  for  other 
Rh-Hr  factors,"  because  these  tests  are 
not  routinely  performed.  The  section  is 
also  changed  to  specify  that  blood 
testing  negative  using  Anti-D  Blood 
Grouping  Reagents  may  only  be  labeled 
"Rh  Negative"  if  the  confirmatory 
testing  includes  tests  for  weak 
expressions  of  D.  These  changes  have 
been  made  to  be  consistent  with  current 
accepted  practices  which  designate  that 
tests  for  weak  expressions  of  D  be 
performed  and  the  product  labeled 
consistent  with  the  results  of  those  tests. 

Sections  640.6(c)  and  640.15(c)  are 
removed  because  the  use  of  more 
modem  methods  of  manufacturing  and 
equipment  have  eliminated  the  use  of 
pilot  tubes  attached  to  blood  units,  to 
§  640.15  paragraph  (d)  is  redesignated  as 
paragraph  (c). 

Section  640.16(a)  is  amended  by 
inserting  "or  additive  solution"  after 
"cryoprotective  substance"  to  reflect  an 
additional  procedure  for  prolonging 
shelf  life  now  m  use  m  which  all  the 
plasma  is  removed  bom  a  unit  of  blood. 

Section  640.16(b)  is  amended  by 
removing  all  but  the  first  sentence.  The 
removed  text  describes  blood  collection 
procediues  to  be  followed  when  using 
open  vented  systems.  Use  of  open 
vented  systems  is  no  longer  consistent 
with  CGMP  and  has  not  been  used  for 
many  years. 

All  references  to  "pilot  tubes"  and 
"pilot  samples"  have  been  replaced 
with  the  words  "sample(s)"  or 
"segment(s)"  to  reflect  current 
terminology  for  various  testing 
specimens.  The  following  sections  are 
amended  by  replacing  "pilot  tubes." 
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"pilojt  samples,"  or  "pilot  sample  tubes" 
with  '  segments"  or  "samples"  as 
approbriate:  §§  640.2(e)(2),  640.4(g) 
introauctory  text,  and  paragraphs  (g)(1), 
(g)(2X  {g){4),  and  (g)(5).  640.5,  640.15(a) 
throMgh  (c),  and  640.69(d)  introductory 
text,  bhd  paragraphs  (d)(1)  through 

(d)(4i4 

Se(^on  640.23(a)  is  amended  to 
incluqe  the  preparation  of  Platelets 
prepared  by  automated  collection 
procedures  and  to  allow  the  group  and 
typiuj^  tests  performed  on  Platelets 
prepared  by  apheresis  to  be  valid  for  a 
period  not  to  exceed  3  months,  thereby, 
eliminating  the  necessity  of  repeat 
testing  of  blood  samples  firom  donors 
participating  in  frequent 
plateUtpheresis  collection  procediues. 

Section  640.24(b)  is  amended  by 
changing  the  time  period  for  separation 
of  thejplatelet  concentrate  from  "4 
hours  I  to  "within  the  time  period 
specified  in  the  directions  for  use  for  the 
speci^c  device."  Similar  changes  are 
madel  ^o  the  timeframe  for  the  storage  of 
plasma  that  is  set  forth  in  §  640.34(a) 
through  (d)  and  (e)(1)  and  the  freezing 
of  plasma  set  forth  in  §  640.54(a)(2). 
Thesd  ichanges,  consistent  with  auxent 
accepted  practices,  permit  more 
flexitiility  by  permitting  different 
timefrtmes  depending  on  the  particular 
blood  collection  device  being  used. 

Sections  640.25(b)  and  640.56(a)  are 
amended  to  require  testing  only  in  those 
in  which  blood  products  are 
"  for  use.  This  eliminates  the 
r  performing  quality  control 
lures  during  those  months  when 
prodi^tt  is  not  being  manufactiued. 

SecMons  640.25(c),  640.56(c).  and 
640.7tlj(a)  are  amended  to  update 
references  to  cite  the  "Clinical 
Labona  tories  Improvement  Amendments 
of  198i  \  (CUA)"  consistent  with 
nomenclature  in  the  regulations 
impleiaienting  CLIA  in  42  CFR  part  493. 

Section  640.34(d)  is  amended  by 
deletik^g  the  reference  to  storing  platelet 
rich  plasma  at  temperatures  between  1 
and  6  ^C  because  storage  at  such 
tempQtatiues  adversely  affects  platelet 
function. 

Section  640.34(e)(2)  and  (e)(3)  are 
amendied  to  include  the  proper  name  of 
the  product  "Plasma,  Cryoprecipitate 
Redu(itd"  as  per  recommendations  of 
the  Blic^od  Products  Advisory  Conunittfee 
sptember  18  and  19,  1997 
J.  Section  640.34(g)(2)  is 

to  permit  proof  of  continuous 
iring  of  the  temperature  to  be 
withii  acceptable  ranges  for  the  product 
as  an  ^tentative  to  requiring  the  storing 
of  the! product  in  a  manner  to  show 
evidence  of  thawing.  FDA  believes  that, 
with  current  technology,  monitoring 
systems  of  freezers  used  for  storage  are 


mont 
prepi 
need 
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adequately  sensitive  and  reliable  to 
detect  any  significant  rise  in  storage 
temperature. 

Section  640.62  requiring  that  a 
qualified  licensed  physician  be  on  the 
premises  when  donor  suitability  is 
being  determined  is  amended  to  require 
a  qualified  licensed  physician  to  be 
physically  available  on  the  premises,  or 
be  available  to  attend  to  the  donor 
within  15  minutes,  when  a  pheresis 
procediu-e  is  being  performed,  for 
consultation  and  management  of  donor 
adverse  reactions,  except  that  the 
qualified  licensed  physician  shall  be 
physically  available  on  the  premises 
when  red  blood  cell  immimizations  are 
being  performed.  FDA  has  determined 
that  a  qualified  licensed  physician  must 
always  be  readily  available,  if  needed, 
and  shall  be  on  the  premises  for  red 
blood  cell  immunizations. 

Section  640.63(c)(3)  is  amended  by 
adding  at  the  end  of  the  sentence  "or  a 
hematocrit  level  of  38  percent,"  which 
is  equivalent  to  a  hemoglobin  level  of 
12.5  g  per  100  mL  of  blood,  to  be 
consistent  with  current  accepted 
practices. 

Section  640.63(c)(5)  is  amended  by 
adding  "or  total  plasma"  after  "A  total 
serum-"  to  be  consistent  with  ciurent 
accepted  practice  of  using  a  capillary 
tube  coated  with  anticoagulant  for 
fingerstick  sample  collection. 

Section  640.65(b)(4)  is  amended  by 
changing  "in  any  48-1x01^  period"  to  "2- 
day"  to  permit  more  flexibility  in 
scheduling  donor  appointments  and  by 
adding  the  word  "manual"  to  the 
phrases  "during  a  plasmapheresis 
procediue"  to  clarify  that  the  regulation 
applies  to  a  manual  plasmapheresis 
collection  procedine,  but  does  not  apply 
to  automated  apheresis. 

Section  640.65(b)(5)  is  amended  by 
adding  "during  a  manual 
plasmapheresis  procediue"  after  the 
phrases  "removed  bom  the  donor"  to 
clarify  that  the  regulation  applies  to  a 
manual  plasmapheresis  collection 
procedure,  but  does  not  apply  to 
automated  apheresis.. 

Section  640.65(b)(8)  is  added  to 
address  the  collection  of  Source  Plasma 
using  automated  collection  devices.  The 
regulation  delineates  the  frequency  of 
collection  consistent  with  §  640.65(b)(4) 
and  (b)(5)  and  the  volume  of  plasma  to 
be  collected  duiring  such  procedures 
consistent  with  the  plasma  collection 
voliunes  approved  for  each  device  and 
with  recommendations  included  in  the 
FDA  memorandum  to  all  plasma 
establishments  dated  November  4, 1992, 
entitled  "Volume  Limits  for  Automated 
Collection  of  Somce  Plasma." 

Section  640.72(a)(1)  is  amended  by 
replacing  "compiled  every  3  months" 


with  "shall  be  available"  to  eliminate 
the  necessity  of  compiUng  dociunents  at 
specified  time  intervals. 

rv.  Rulemaking  Action 

In  the  Federal  Register  of  November 
21, 1997  (62  FR  62466).  FDA  described 
its  procedures  on  when  and  how  FDA 
will  employ  direct  final  rulemaking. 
FDA  has  determined  that  this  rule  is 
appropriate  for  direct  final  rulemaking 
because  FDA  views  this  rule  as 
including  only  noncontroversial 
amendments  and  anticipates  no 
significant  adverse  comments. 
Consistent  with  FDA's  procedures  on 
direct  final  rulemaking.  FDA  is 
publishing  elsewhere  in  this  issue  of  the 
Fedfer^  Register,  a  companion  proposed 
rule  to  amend  the  biologirs  regulations 
by  removing,  revising,  and  updating      - 
existing  regulations  to  be  more  '    • 

consistent  with  current  accepted 
practices.  The  companion  proposed  rule 
provides  a  procedural  framework  within 
which  the  rule  may  be  finalized  in  the 
event  the  direct  final  rule  is  withdrawn 
because  of  any  significant  adverse 
comment  The  comment  period  for  the 
direct  final  rule  runs  concurrently  with 
the  companion  proposed  rule.  Any 
comment  received  under  the  companion 
proposed  rule  will  be  considered  as 
conunents  regarding  the  direct  final 
rule. 

FDA  has  provided  a  comment  period 
on  the  direct  final  rule  of  75  days  after 
August  19, 1999.  If  the  agency  receives 
any  significant  adverse  comment.  FDA 
intends  to  withdraw  this  direct  final 
rule  action  by  publication  of  a 
document  in  the  Federal  Register 
within  30  days  after  the  comment 
period  ends.  A  significant  adverse 
comment  is  defined  as  a  comment  that 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
imacceptable  without  a  change.  In 
determining  whether  a  significant 
.  adverse  comment  is  sufficient  to 
terminate  a  direct  final  rulemaking,  FDA 
will  consider  whether  the  comment 
raises  an  issue  serious  enough  to 
warrant  a  substantive  response  in  a 
notice-and-comment  process.  Comments 
that  are  frivolous,  insubstantial,  or 
outside  the  scope  of  the  rule  will  not  be 
considered  significant  or  adverse  under 
this  procedure.  A  comment 
recommending  a  rule  change  in  addition 
to  the  rule  would  not  be  considered  a 
significant  adverse  comment,  unless  the 
comment  states  why  the  rule  would  be 
ineffective  without  additional  change. 
In  addition,  if  a  significant  adverse 
conunent  applies  to  an  amendment, 
paragraph,  or  section  of  this  rule  and 
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that  provision  can  be  severed  from  the 
remainder  of  the  rule,  FDA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  subjects  of  a  significant  adverse 
comment. 

If  any  significant  adverse  comment  is 
received  during  the  comment  period, 
FDA  will  publish,  within  30  days  after 
the  comment  period  ends,  a  document 
withdrawing  die  direct  final  rule.  If  FDA 
withdraws  the  direct  final  rule,  any 
comments  received  will  be  applied  to 
the  proposed  rule  and  will  be 
considered  in  developing  a  final  rule 
using  the  usual  Administrative 
Procedure  Act  notice-and-comment 
procedures. 

If  FDA  receives  no  significant  adverse 
comments  during  the  specified 
cununent  period,  FDA  intends  to 
publish  a  confirmation  doounent 
within  30  days  after  the  comment 
period  ends  confirming  the  effective 
date. 

V.  Analysis  of  ImpacAs 

A.  Review  Under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  and 
Unfunded  Mandates  Reform  Act  of  1995 

FDA  has  examined  the  impact  of  the 
direct  final  rule  under  Executive  Order 
12866,  the  RegiUatory  Flexibility  Act  (5 
U.  S.  C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impact;  and  equity).  The 
agency  believes  that  this  direct  final  nde 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  This  direct  final 
rule  is  not  a  significant  regulatory  action 
as  defined  by  the  Executive  Order  and 
therefore  is  not  subject  to  review  imder 
the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  to  minimize  any  significant 
impact  of  a  rule  on  small  business 
entities.  Because  the  direct  final  rule 
amendments  have  no  compliance  costs 
and  do  not  result  in  any  new 
requirements,  the  agency  certifies  that 
the  direct  final  nde  will  not  have  a 
significant  negative  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  under  the  Regidatory 
Flexibility  Act,  no  further  analysis  is 
required.  This  direct  final  rule  also  does 
not  trigger  the  requirement  for  a  written 
statement  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act 


because  it  does  not  impose  a  mandate 
that  results  in  an  expenditure  of  $100 
million  or  more  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  1  year. 

B.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  The  Paperwork  Redaction  Act  of 
1995 

This  direct  final  rule  contains  no 
collection  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  imder  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

Vn.  Request  for  Comments 

Interested  persons  may,  on  or  before 
Decembw  3, 1999,  submit  to  the  Docket 
Management  Branch  (address  above) 
written  comments  regarding  this  final 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  die  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  606 

Blood,  Labeling,  Laboratories. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  640  ^ 

Blood,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Tlierefore  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  authority 
delegated  by  the  Commissioner  of  Food 
•  and  Drugs,  21  CFR  parts  606  and  640  are 
amended  as  follows: 

PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  606  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352. 
355.  360.  360),  371,  374;  42  U.S.C.  216,  262. 
263a,  264. 

2.  Section  606.3  is  amended  by 
revising  paragraphs  (c),  (e),  (f),  and  (j)  to 
read  as  follows: 

§606.3    Definitions. 

***** 


(c)  Component  means  that  part  of  a 
single-donor's  blood  separated  by 
physical  or  mechanical  means. 

***** 

(e)  Plasmapheresis  means  the  • 
procedure  in  which  blood  is  removed 
bom  the  donor,  the  plasma  is  separated 
from  the  formed  elements  and  at  least 
the  red  blood  cells  are  returned  to  the 
donor. 

(f)  Plateletpheresis  means  the 
procedure  in  which  blood  is  removed 
front  a  donor,  a  platelet  concentrate  is 
separated,  and  the  remaining  formed 
elements  are  returned  to  the  donor  along 
with  a  portion  of  the  residual  plasma. 
***** 

(j)  Compatibility  testing  means  the 
tests  performed  to  establish  the 
matching  of  a  donor's  blood  or  blood 
components  with  that  of  a  potential 
recipient. 

3.  Section  606.100  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (b)  and  (d),  and  by  revising 
paragraphs  (b)(7)  and  (b)(18)  to  read  as 
follows: 

S  606.1 00    Standard  oparsting  procedures. 

***** 

(b)  Written  standard  operating 
procedures  shall  be  maintained  and 
shall  include  all  steps  to  be  followed  in 
the  collection,  processing,  compatibility 
testing,  storage,  and  distribution  of 
blood  and  blood  components  for 
transfusion  and  further  manufacturing 
purposes.  Such  procedures  shall  be 
available  to  the  personnel  for  use  in  the 
areas  where  the  procedures  are 
performed.  The  written  standard 
operating  procedures  shall  include,  but 
are  not  limited  to,  descriptions  of  the 
following,  when  apphcable: 
***** 

(7)  All  tests  and  repeat  tests 
performed  on  blood  and  blood 
components  during  manufacturing. 

*        *        *        •        * 

(18)  Procedures  for  preparing 
recovered  plasma,  if  performed, 
including  details  of  separation,  pooling, 
labeling,  storage,  and  distribution. 

***** 

(d)  In  addition  to  the  requirements  of 
this  subpart  and  in  conformity  with  this 
section,  any  &cility  may  utilize  current 
standard  operating  procedures  such  as 
the  manuals  of  the  organizations,  as 
long  as  such  specific  procedures  are 
consistent  with,  and  at  least  as  stringent 
as,  the  requirements  contained  in  this 
part. 

***** 

4.  Section  606.121  is  amended  by 
revising  paragraphs  (a),  (d)(2),  and 
(e)(l)(ii)  to  read  as  follows: 


revisui;pa 
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§606.1(1    Container  label. 

(a)  ithe  container  label  requirements 
are  designed  to  focilitate  the  use  of  a 
imiform  container  label  for  blood  and 
blood  components  (except  Soiuce 
Plasn^)  by  all  blood  establishments. 
*        I*        *        •        » 

(d){   •  * 

(2)  The  proper  name  of  the  product, 
any  appropriate  modifier(s),  the  donor 
classi^cation  statement,  and  the 
stateiiiient  "properly  identify  intended 
recipiiant"  shall  be  printed  in  solid  red 
or  in  ^i>lid  black.' 


lie  name  of  the  applicable 
anticoagulant  immediately  preceding 
and  of  ho  less  prominence  than  the 
proper;  name  approved  for  use  by  the 
Direcli^r,  Center  for  Biologies  Evaluation 
and  R^earch. 
*        iti       *        *        • 

5.  Section  606.122  is  amended  by 
revisih^  paragraphs  (f)  and  (n)(4)  to  read 
as  follbws: 


1606.1 


Instruction  circular. 


(f)  Tke  statements:  "Warning.  The  risk 
of  tran$mitting  infectious  agents  is 
present.  Careful  donor  selection  and 
available  laboratory  tests  do  not 
eliminate  the  hazard." 


structions  to  thaw  the  product 
ore  than  15  minutes  at  a 
ture  between  30  and  37  °C. 

*  *        * 

ion  606.151  is  amended  by 
5  paragraphs  (b),  (c),  and  (e)  to 
follows: 

Compatibility  testing. 

*  *        * 

(b)  '^\ie  use  of  firesh  recipient  senmi 
sampleb  less  than  3-days  old  for  all 
pretransfusion  testing  if  the  recipient 
has  beeti  pregnant  or  transfused  within 
the  previous  3  months. 

(c)  Tflke  testing  of  the  donor's  cell  type 
with  t^iB  recipient's  serum  type  by  a 
method  that  will  demonstrate 
income  atibility. 

*       w       *       *        * 

(e)  Fjipcedures  to  expedite  transfusion 
in  life-lthreatening  emergencies.  Records 
of  all  snich  incidents  shall  be 
maintained,  including  complete 
documentation  justifying  the  emergency 
action,  which  shall  be  signed  by  a 
physici^i. 

7.  Secttion  606.160  is  amended  by 
revisiiw  paragraph  (b){2)(v)  to  read  as 
follow  I 


§606.160    Records. 

*  *        *        *.       * 

(b)*  *  * 
(2)*  *  * 

(v)  Labeling,  including  initials  of  the 
person(s)  performing  the  procedure. 

***** 

8.  Section  606.170  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§606.170    Adverse  reaction  file. 

*  *        •        •        • 

(b)  When  a  complication  of  blood 
collection  or  transfusion  is  confirmed  to 
be  fatal,  the  Director,  OfBce  of 
Comphance  and  Biologies  Quality, 
Center  for  Biologies  Evaluation  and 
Research,  shall  be  notified  by  telephone, 
facsimile,  express  mail,  or  electronically 
transmitted  mail  as  soon  as  possible;  a 
written  report  of  the  investigation  shall 
be  submitted  to  the  Director,  Office  of 
Comphance  and  Biologies  Quahty, 
Center  for  Biologies  Evaluation  and 
Research,  within  7  days  after  the  fatality 
by  the  collecting  facility  in  the  event  of 
a  donor  reaction,  or  by  the  faciUty  that 
performed  the  compatibility  tests  in  the 
event  of  a  transfusion  reaction. 

(Information  collection  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  0910-0116) 

PART  640— ADDITIONAL  STANDARDS 
FOR  HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

9.  The  authority  citation  for  21  CFR 
part  640  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355.  360.  371;  42  U.S.C.  216,  262,  263,  263a, 
264. 

10.  Section  640.2  is  amended  by 
removing  paragraphs  (b)  and  (d),  by 
redesignating  paragraphs  (c),  (e),  and  (f) 
as  paragraphs  (b),  (c),  and  (d), 
respectively,  and  by  revising  newly 
redesignated  paragraphs  (b)  and  (c)(2)  to 
read  as  follows: 

§640.2    General  requirements. 

***** 

(b)  Blood  container.  The  blood 
container  shall  not  be  entered  prior  to 
issue  for  any  purpose  except  for  blood 
collection.  Such  container  shall  be 
luicolored  and  transparent  to  permit 
visual  inspection  of  the  contents  and 
any  closure  shall  be  such  as  will 
maintain  an  hermetic  seal  and  prevent 
contamination  of  the  contents.  The 
container  material  shall  not  interact 
with  the  contents  under  the  customary 
conditions  of  storage  and  use,  in  such  a 
manner  as  to  have  an  adverse  effect 
upon  the  safety,  pxnity,  or  potency  of 
the  blood. 

(c)  *  *  • 


(2)  A  segment  is  properly  attached 
and  has  not  been  removed,  except  that 
blood  lacking  a  properly  attachcKl 
segment  may  be  reissued  in  an 
emergency  provided  it  is  accompanied 
by  instructions  for  sampling  and  for  use 
within  6  hours  after  entering  the 
container  for  sampling; 

11.  Section  640.3  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b),  by  revising  paragraphs 
(b)(3),  (c)(1),  (c)(2),  and  (c)(3)  and  by 
removing  and  reserving  paragraph  (e)  to 
read  as  follows: 

§640.3    Suitability  of  donor. 

***** 

(b)  Qualifications  of  donor;  general. 
Except  as  provided  in  paragraph  (f)  of 
this  section  and  for  autologous 
donations,  a  person  may  not  serve  as  a 
source  of  Whole  Blood  more  than  once 
in  8  weeks.  In  addition,  donors  shall  be 
in  good  health,  as  indicated  in  part  by: 
***** 

(3)  For  allogeneic  donors,  a  blood 
hemoglobin  level  which  shall  be 
demonstrated  to  be  no  less  than  12.5 
grams  (g)  of  hemoglobin  per  100 
milliliters  (mL)  of  blood;  or  a  hematocrit 
value  of  38  percent,  and  for  autologous 
donors,  a  blood  hemoglobin  level  which 
shall  be  demonstrated  to  be  no  less  than 
11.0  g  of  hemoglobin  per  100  mL  of 
blood  or  a  hematocrit  value  of  33 
percent. 
***** 

(c)*  *  * 

(1)  A  history  of  viral  hepatitis  after  the 
age  of  eleven; 

(2)  A  history  of  close  contact  within 
12  months  of  donation  with  an 
individual  having  viral  hepatitis; 

(3)  A  history  of  having  received 
within  12  months  of  donation,  human 
blood  or  any  derivative  of  hiunan  blood 
which  the  Food  and  Drug 
Administration  has  advised  the  blood 
establishment  is  a  possible  source  of 
viral  hepatitis. 
***** 

12.  Section  640.4  is  amended  by 
removing  paragraphs  (d)(1)  through 
(d)(4)  and  (h),  by  redesignating 
paragraph  (i)  as  paragraph  (h),  and    '' 
revising  paragraphs  (b)  and  (d),  thff 
introductory  text  of  paragraph  (g),  and 
paragraphs  (g)(1).  (g)(2),  (g)(4),  and  (g)(5) 
to  read  as  follows: 

§640.4    Collection  of  the  Mood. 

*        *        *        *        * 

(b)  The  donor  center.  The  pertinent 
requirements  of  §§  600.10  and  600.11  of 
this  chapter  shall  apply  at  both  the 
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blood  establishment  and  at  any  other 
place  where  the  bleeding  is  performed. 

*  •        *        *        • 

(d)  The  anticoagulant  solution.  The 
anticoagidant  solution  shall  be  sterile 
and  pyrogen-free.  Anticoagulant 
solutions  shall  be  compounded  and 
used  according  to  a  formula  approved 
by  the  Director,  Center  for  Biologies 
Evaluation  and  Research. 

*  *        *        •       • 

(g)  Samples  for  laboratory  tests. 
Samples  for  latxiratory  tests  shall  meet 
the  following  standards: 

(1)  One  or  more  segments  shall  be 
provided  with  each  imit  of  blood  when 
issued  or  reissued  except  as  provided  in 
§  640.2(e)(2)  and  all  segments  shall  be 
from  the  donor  who  is  the  source  of  the 
unit  of  blood. 

(2)  All  samples  for  laboratory  tests 
performed  by  the  manufacturer  and  all 
segments  accompanying  a  unit  of  blood 
shall  be  collected  at  the  time  of  filling 
the  original  blood  container. 

*  •        *        *        • 

(4)  All  segments  accompanying  a  unit 
of  blood  shall  be  attached  to  the  whole 
blood  container  before  blood  collection, 
in  a  tamper  proof  manner  that  will 
conspicuously  indicate  removal  and 
reattachment. 

(5)  Segments  for  compatibility  testing 
shall  contain  blood  mixed  with  the 
appropriate  anticoagulant. 

*  •        *        *        • 

13.  Section  640.5  is  amended  by 
revising  the  introductory  text  and 
paragraph  (c)  to  read  as  follows: 

1640^    TMtmg  the  Mood. 

All  laboratory  tests  shall  be  made  on 
a  specimen  of  blood  taken  from  the 
donor  at  the  time  of  collecting  the  unit 
of  blood,  and  these  tests  shall  include 
the  following: 

*  •        •        *        * 

(c)  Determination  of  the  Rh  factors. 
Each  container  of  Whole  Blood  shall  be 
classified  as  to  Rh  tjrpe  on  the  basis  of 
tests  done  on  the  sample.  The  label  shall 
indicate  the  extent  of  typing  and  the 
results  of  all  tests  performed.  If  the  test, 
using  Anti-D  Blood  Grouping  Reagent, 
is  positive,  the  container  may  be  labeled 
"lUi  Positive".  If  this  test  is  negative,  the 
results  shall  be  confirmed  by  further 
testing  which  shall  include  tests  for  the 
Rho  variant  (D").  Blood  may  be  labeled 
"Rh  Negative"  if  further  testing  is 
negative.  Units  testing  positive  after 
additional  more  specific  testing  shall  be 
labeled  as  "Rh  Positive."  Only  Anti-Rli 
Blood  Grouping  Reagents  licensed 
imder,  or  that  otherwise  meet  the 
requirements  of,  the  regulations  of  this 
subchapter  shall  be  used,  and  the 


technique  used  shall  be  that  for  which 
the  reagent  is  specifically  designed  to  be 
effective. 


§640.6    [Anwndod] 

14.  Section  640.6  Modifications  of 
Whole  Blood  is  amended  by  removing 
paragraph  (c). 

15.  Section  640.13  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§640.13    Coll«Gtionofthabk>od. 

(a)  The  source  blood  shall  be  collected 
as  prescribed  in  §  640.4. 

***** 

16.  Section  640.15  is  revised  to  read 
as  follows: 

§640.15    Samples  for  tMting. 

Samples  collected  in  integral  tubing 
ihall  meet  the  following  standards: 

(a)  One  or  more  segments  of  either  the 
original  blood  or  of  the  Red  Blood  Cells 
being  processed  shall  be  provided  with 
each  unit  of  Red  Blood  Cells  when 
issued  or  reissued. 

(b)  Before  they  are  filled,  all  segments 
shall  be  marked  or  identified  so  as  to 
relate  them  to  the  donor  of  that  unit  of 
red  cells. 

(c)  All  segments  accompanying  a  unit 
of  Red  Blood  Cells  shall  be  filled  at  the 
time  the  blood  is  collected  or  at  the  time 
the  final  product  is  prepared. 

17.  Section  640.16  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  foUows: 

§640.16    ProcMsing. 

(a)  Separation.  Within  the  timeframe 
specified  in  the  directions  for  the  use  of 
the  specific  devices.  Red  Blood  Cells 
may  be  prepared  either  by 
centrifugation,  done  in  a  manner  that 
will  not  tend  to  increase  the 
temperatiue  of  the  blood,  or  by  normal 
undistiubed  sedimentation.  A  portion  of 
the  plasma  sufficient  to  insure  optimal 
cell  preservation  shall  be  left  with  the 
red  cells  except  when  a  cryoprotective 
substance  or  additive  solution  is  added 
for  prolonged  storage. 

(b)  Sterile  system.  All  surfaces  that 
come  in  contact  with  the  red  cells  shall 
be  sterile  and  pyrogen-free. 
***** 

18.  Section  640.22  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  640.22    Collection  of  source  material. 

(a)  Whole  blood  used  as  the  soiuce  of 
Platelets  shall  be  collected  as  prescribed 
in  §  640.4. 

***** 

19.  Section  640.23  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§640.23    TssUng  ttte  blood. 

(a)  Blood  from  which  plasma  is 
separated  for  the  preparation  of  Platelets 
or  Platelets,  Pheresis  shall  be  tested  as 
prescribed  in  §§  610.40  and  610.45  of 
this  chapter  and  §  640.5(a),  (b),  and  (c). 
Results  of  tests  performed  in  accordance 
with  §  640.5(b)  and  (c)  for  Platelets, 
Pheresis  products  shall  be  valid  for  a 
period  not  to  exceed  3  months. 
***** 

20.  Section  640.24  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§640.24    Processing. 

***** 

(b)  Immediately  after  collection,  the 
whole  blood  or  plasma  shall  be  held  in 
storage  between  20  and  24  °C,  unless  it 
must  be  transported  frtim  the  collection 
center  to  the  processing  laboratory. 
Druing  such  transport,  all  reasonable 
methods  shall  be  used  to  maintain  the 
temperature  as  close  as  possible  to  a 
range  between  20  and  24  °C  imtil  it 
arrives  at  the  processing  laboratory 
where  it  shall  be  held  between  20  and 
24  °C  until  the  platelets  are  separated. 
The  platelet  concentrate  shall  be 
separated  within  the  timeframe 
specified  in  the  directions  for  use  for  the 
specific  device  used  for  the  collection  of 
the  imit  of  whole  blood  or  plasma. 


§640.31    [Amended] 

21.  Section  640.31  Suita6j7i7yo/ 
donors  is  amended  by  removing 
paragraph  (c). 

22.  Section  640.32  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§640.32    Collection  of  source  material. 

(a)  Whole  blood  shall  be  collected, 
transported,  and  stored  as  prescribed  in 
§640.4.*  •  * 

***** 

23.  Section  640.34  is  amended  by 
revising  paragraphs  (a)  through  (d), 
(e)(1)  through  (e)(3),  and  (g)(2)  to  read  as 
follows: 

§640.34    Proceesing. 

(a)  Plasma.  Plasma  shall  be  separated 
from  the  red  blood  cells  and  shall  be 
stored  at  -18  "C  or  colder  within  the 
timeframe  specified  in  the  directions  for 
use  for  the  specific  device  after  transfer 
to  the  final  container,  unless  the 
product  is  to  be  stored  as  Liquid  Plasma. 

(b)  Fresh  Frozen  Plasma.  Fresh  Frozen 
Plasma  shall  be  prepared  from  blood 
collected  by  a  single  iminterrupted 
venipimctiuB  with  minimal  damage  to 
and  minimal  manipulation  of  the 
donor's  tissue.  The  plasma  shall  be 
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separa  t  ed  from  the  red  blood  cells, 
frozen;  solid  within  the* timeframe 
specifldd  in  the  directions  for  use  for  the 
specif  <:  device,  and  stored  at  -18  °C  or 
colder . 

(c)  lAluid  Plasma.  Liquid  Plasma 
shall  h^  separated  from  the  red  blood 
cells  and  shall  be  stored  at  a 
temperfttiue  of  1  to  6  "C  within  the 
timefrume  specified  in  the  directions  for 
use  fo^  the  specific  device  after  filling 
the  fini41  container. 

(d)  Platelet  Rich  Plasma.  Platelet  Rich 
Plasm$  shall  be  prepared  from  blood 
collect^  by  a  single  uninterrupted 
venipii^ctiue  with  minimal  damage  to 
and  mafciipulation  of  the  donor's  tissue. 
The  pliasma  shall  be  separated  from  the 
red  blood  cells  by  centrifugation  within 
the  timeframe  specified  in  the  directions 
for  use  for  the  specific  device  after 
completion  of  the  phlebotomy.  The  time 
and  spioed  of  centrifugation  shall  have 
been  shown  to  produce  a  product  with 
at  least  1250,000  platelets  per  microliter. 
The  plkjsma  shall  be  stored  at  a 
temperature  between  20  and  24  °C, 
immeqiately  after  fillii^  tbe  final 
contaih^r.  A  gentle  and  continuous 
agitation  of  the  product  shall  be 
maintained  throughout  the  storage 
period,  if  stored  at  a  temperature  of  20 
to  24  °G. 

(e)«||*  * 

(1)  nktelets  shall  be  separated  as 
prescribed  in  subpart  C  of  part  640, 
prior  t6jfi«ezing  the  plasma.  The 
remain^  plasma  may  be  labeled  as 
"Fresh  Frozen  Plasma,"  if  frtizen  within 
the  tin  afrBme  specified  in  the  directions 
for  usei  for  the  specific  device  after 
filling  the  final  container. 

(2)  dcyoprecipitated  AHF  shall  be 
removed  as  prescribed  in  subpart  F  of 
part  640.  The  remaining  plasma  shall  be 
labelecj  f 'Plasma,  Cryoprecipitate 
Reduc^." 

(3)  Piksma  remaining  after  both 
Platelets  and  Cryoprecipitated  AHF 
have  been  removed  may  be  labeled 
"Plasn  ^,  Cryoprecipitate  Reduced." 
* 

(g) 

(2)  V^  th  the  exception  of  Platelet  Rich 
Plasma  and  Liquid  Plasma  the  final 
product  shall  be  inspected  for  evidence 
of  thawing  or  break^e  at  the  time  of 
issuance,  however,  the  containers  need 
not  be  stored  in  a  manner  that  shows 
evidenb^  of  thawing  if  records  of 
continwbus  monitoring  of  the  storage 
tempteratiu^  establish  that  the 
tempenaitme  remained  at  -18  °C  or 
colder.  If  continuous  monitoring  of  the 
producitiis  not  available,  the  final 
product  shall  be  stored  in  a  manner  that 
will  shptiv  evidence  of  thawing  and  shall 


not  be  issued  if  there  is  any  evidence  of 
thawing. 


1640.51    [Anwncted] 

24.  Section  640.51  Suitability  of 
donors  is  amended  by  removing 
paragraph  (c). 

25.  Section  640.52  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1640^2    Collection  of  source  material. 

(a)  Whole  blood  used  as  a  source  of 
Cryoprecipitated  AHF  shall  be  collected 
as  prescribed  in  §  640.4.  Whole  blood 
from  which  both  Platelets  and 
Cryoprecipitated  AHF  is  derived  shall 
be  maintained  as  required  under 
§  640.24  until  the  platelets  are  removed 
***** 

26.  Section  640.54  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

f640^    Proceesing. 

(a)*  *  * 

(2)  The  plasma  shall  be  friszen  solid 
after  blood  collection  within  the 
timeframe  specified  in  the  directions  for 
use  for  the  specific  device.  A 
combination  of  dry  ice  and  organic 
solvent  may  be  used  for  freezing: 
Provided,  That  the  procedure  has  been 
shown  not  to  cause  the  solvent  to 
penetrate  the  container  or  leach 
plasticizer  from  the  container  into  the 
plasma. 
***** 

27.  Section  640.56  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

f  640.56    Quality  control  test  for  potency. 

***** 

(c)  The  quality  control  test  for  potency 
may  be  performed  by  a  clinical 
laboratory  which  meets  the  standards  of 
the  Clinical  Laboratories  Improvement 
Act  of  1988  (CUA)  (42  U.S.C.  263a)  and 
is  qualified  to  perform  potency  tests  for 
antihemophilic  factor.  Such 
arrangements  must  be  approved  by  the 
Director,  Center  for  Biologies  Evaluation 
and  Research,  Food  and  Drug 
Administration.  Such  testing  shall  not 
be  considered  as  divided 
manufacturing,  as  described  in  §  610.63 
of  this  chapter,  provided  the  following 
conditions  are  met: 
*****  • 

28.  Section  640.62  is  revised  to  read 
as  follows: 

1640.62    Medical  supervision. 

A  qualified  licensed  physician  shall 
be  available  to  attend  to  the  donor 
within  15  minutes  when  donor 


suitability  is  being  determined, 
immunizations  are  being  made,  whole 
blood  is  being  collected,  and  red  blood 
cells  are  being  returned  to  the  donor, 
except  that  diiring  the  administration  of 
immunization  red  blood  ceils  a 
qualified  licensed  physician  shall  be  on 
the  premises. 

29.  Section  640.63  is  amended  by 
revising  paragraphs  (cM3),  (c)(5),  (c)(ll), 
(c)(12),  and  (c)(13)  to  read  as  follows: 

S  640.63    Suitability  of  donor. 

*  *        *        •        *    . 

(c)*  *  * 

(3),  A  blood  hemoglobin  level  of  no 
less  than  12.5  grams  of  hemoglobin  per 
100  milliliters  of  blood  or  a  hematocrit 
level  of  38  percent; 
***** 

(5)  A  total  serum  or  total  plasma 
protein  of  no  less  than  6.0  grams  per  100 
milliliters  of  blood; 

*  *        •  '      *        * 

(11)  A  history  of  viral  hepatitis  after 
the  age  of  eleven; 

(12)  Freedom  from  a  history  of  close 
contact  within  12  months  of  donation 
with  an  individual  having  viral 
hepatitis; 

(13)  Freedom  from  a  history  of  having 
received,  within  12  months,  human 
blood  or  any  derivative  of  hiunan  blood 
which  the  Food  and  Drug 
Administration  has  advised  the  blood 
establishment  is  a  possible  source  of  . 
viral  hepatitis,  except  for  specific 
immunization  performed  in  accordance 
with  §  640.66. 
***** 

30.  Section  640.65  is  amended  by 
revising  paragraphs  (b)(4)  and  (b)(5)  and 
by  adding  paragraph  (b)(8)  to  read  as 
follows: 

§640.65    Plasmapliereeis. 

***** 

(b)*    *    • 

(4)  The  amount  of  whole  blood,  not 
including  anticoagulant,  removed  from 
a  donor  during  a  manual 
plasmapheresis  procediue  or  in  any  2- 
day  period  shall  not  exceed  1,000 
milliliters  unless  the  donor's  weight  is 

1 75  poimds  or  greater,  in  which  case  the 
amount  of  whole  blood,  not  including 
anticoagulant,  removed  from  the  donor 
during  a  manual  plasmapheresis 
procedure  or  in  any  2-day  period  shall 
not  exceed  1,200  millifiters. 

(5)  The  amoimt  of  whole  blood,  not 
including  anticoagulant,  removed  from 
a  donor  during  a  manual 
plasmapheresis  procedure  within  a  7- 
day  period  shall  not  exceed  2,000 
milliliters  unless  the  donor's  weight  is 
175  pounds  or  greater,  in  which  case  the 
amoimt  of  whole  blood,  not  including 
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anticoagulant,  removed  from  a  donor 
during  a  manual  plasmapheresis 
procedure  within  a  7-day  period  shall 
not  exceed  2,400  milliliters. 

***** 

(8)  The  volume  of  plasma  collected 
dviring  an  automated  plasmapheresis 
collection  procedure  shall  be  consistent 
with  the  volumes  specifically  approved 
by  the  Director,  Center  for  Biologies 
Evaluation  and  Research,  and  collection 
shall  not  occiu  less  than  2  days  apart  or 
more  frequently  than  twice  in  a  7-day 
period. 

31.  Section  640.69  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§640.69    General  requirements. 

***** 

(d)  Samples.  If  samples  are  provided, 
they  shall  meet  the  following  standards: 

(1)  Prior  to  filling,  all  samples  shall  be 
marked  or  identified  so  as  to  relate  them 
directly  to  the  donor  of  that  unit  of 
plasma. 


(2)  All  samples  shall  be  filled  at  the 
time  the  final  product  is  prepared  by  the 
person  who  prepares  the  final  product. 

(3)  All  samples  shall  be  representative 
of  the  contents  of  the  final  product  or  be 
collected  from  the  donor  at  the  time  of 
filling  the  collection  container. 

(4)  All  samples  shall  be  collected  in 

a  manner  that  does  not  contaminate  the 
contents  of  the  final  container. 

32.  Section  640.71  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§640.71    Manufacturing  responsibility. 

(a)  All  steps  in  the  manufacturing  of 
Soiuce  Plasma,  including  donor 
examination,  blood  collection, 
plasmapheresis,  laboratory  testing, 
labeling,  storage,  and  issuing  shall  be 
performed  by  personnel  of  the 
establishment  licensed  to  manufacture 
Source  Plasma,  except  that  the 
following  tests  may  be  performed  by 
personnel  of  an  establishment  licensed 
for  blood  and  blood  derivatives  under 
section  351(a)  of  the  Public  Health 
Service  Act,  or  by  a  clinical  laboratory 


that  meets  the  standards  of  the  Clinical 
Laboratories  Improvement  Act  of  1988 
(CLIA)  (42  U.S.C.  263a):  Provided,  The 
establishment  or  clinical  laboratory  is 
qualified  to  perform  the  assigned  test(s). 
***** 

33.  Section  640.72  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 


S  640.72 

(a)*  *  * 

(1)  Dociunentation  shall  be  available 
to  ensure  that  the  shipping  temperature 
requirements  of  §  600.15  of  this  title  and 
of  §  640.74(b)(2)  are  being  met  for 
Soiuce  Plasma  intended  for 
manufactiue  into  injectable  products. 
***** 

Dated:  April  20, 1999. 
Jane  E.  Henney, 

Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
|FR  Doc.  99-21292  Filed  &-ie-99;  8:45  am] 

BHJJNG  CODE  4iaO-«1-F 
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i  I 
RevifljHms  to  ttte  Requirements 
Appli<:iBble  to  Biood,  Biood 
Components,  and  Source  Piasma; 
Comi^ion  Document  to  Diract  Final 
Rule 


HHS.I 
^cnoM: 


:  Food  and  Drug  Administration, 
Proposed  rule. 


SUMMAflY:  The  Food  and  Drug 
AdmiHistration  (FDA)  is  proposing  to 
amend  the  biologies  regulations  by 
removing,  revising,  or  updating  specific 
regulations  applicable  to  blood,  blood 
compobents,  and  Soim:e  Plasma  to  be 
more  consistent  with  current  practices 
in  the|  blood  industry  and  to  remove 
unnecessary  or  outdated  requirements. 
FDA  list  taking  this  action  as  part  of  the 
agencyfs  "Blood  Initiative"  in  which 
FTDA  iisi  reviewing  and  revising,  when 
appro|:|riate,  its  regulations,  policies, 
guida^:e,  and  procedures  related  to 
blood,  blood  components,  and  Source 
Plasma.  This  proposed  rule  is  a 
compaiiion  dociunent  to  the  direct  final 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register.  FDA  is  publishing 
this  c^^panion  proposed  rule  imder 
FDA's  tisual  procedure  for  notice  and 
commant  to  provide  a  procedural 
framework  to  finalize  the  rule  in  the 
event  the  agency  receives  a  significant 
adver^  comment  and  withdraws  the 
direct  nnal  rule. 

dates:  Submit  written  comments  on  or 
before!  |)ecember  3, 1999.  If  FDA 
receives  any  significant  adverse 
commeot  regarding  this  rule,  FDA  will 
publish  a  dociunent  withdrawing  the 
direct  final  rule  within  30  days  ^er  the 
comment  period  ends.  FDA  then  will 
proceed  to  respond  to  the  comments 
under  [this  proposed  rule  using  the  usual 
notice  >^d  comment  procedures.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

If  FDA  receives  no  significant  adverse 
comments  within  the  specified 
comment  period,  the  agency  intends  to 
publish  a  dociunent  confirming  the 
effective  date  of  the  final  rule  in  the 
Federal  Register  within  30  days  after 
the  comment  period  on  the  direct  final 
rule  epds.  The  direct  final  rule  will  be 
effectira  February  11,  2000. 
ADORE$SES:  Submit  written  comments 
on  the  iproposed  rule  to  the  Dockets 
Managament  Branch  (HFA-305),  Food 


and  Drug  Administration.  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dano  B.  Murphy.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  in  the 
final  rules  section  of  this  issue  of  the 
Federal  Register.  This  companion 
proposed  rule  will  provide  the 
procedural  framework  to  finalize  the 
rule  in  the  event  that  the  direct  final 
rule  receives  any  adverse  comment  and 
is  withdrawn.  Tlie  comment  period  for 
this  coinpanion  proposed  rule  runs 
concurrently  with  the  comment  period 
for  the  direct  final  rule.  Any  comments 
received  under  this  companion  rule  will 
also  be  considered  as  comments 
regarding  the  direct  final  rule.  FDA  is 
publishing  the  direct  final  rule  because 
the  rule  contains  noncontroversial 
changes,  and  FDA  anticipates  that  it 
will  receive  no  significant  adverse 
comment. 

A  significant  comment  is  defined  as  a 
comment  that  explains  why  the  rule 
would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  imacceptable  without  a 
change.  In  determining  whether  a 
significant  adverse  comment  is 
sufficient  to  terminate  a  direct  final 
rulemaking,  FDA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice-and-comment 
process.  Comments  that  are  frivolous, 
insubstantial,  or  outside  the  scope  of  the 
rule  will  not  be  considered  significant 
or  adverse  under  this  procedure.  A 
comment  recommending  a  rule  change 
in  addition  to  the  rule  would  not  be 
considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  the  rule  would  be  ineffective 
without  additional  change.  In  addition, 
if  a  significant  adverse  comment  applies 
to  an  amendment,  paragraph,  or  section 
of  this  rule  cind  that  provision  can  be 
severed  from  the  remainder  of  the  rule. 
FDA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  subjects  of  a 
significant  adverse  comment. 

If  no  significant  adverse  comment  is 
received  within  the  specified  comment 
period,  FDA  will  publish  a  document 
within  30  days  after  the  comment 
period  ends  confirming  that  the  direct 
final  rule  will  be  effective  February  11, 
2000.  Additional  information  about 


FDA's  direct  rulemaking  procedures  is 
set  forth  in  a  guidance  published  in  the 
Federal  Register  of  November  21, 1997 
J62  FR  62466). 

For  a  variety  of  reasons,  FDA  has 
decided  to  comprehensively  review  and, 
as  necessary,  revise  its  regulations, 
policies,  guidance,  and  procedures 
related  to  the  Ucensing  and  regulation  of 
blood  products.  FDA  is  issuing  this 
companion  proposed  rule  and  the  direct 
final  rule,  published  elsewhere  in  this 
issue  of  the  Federal  Register,  as  part  of 
the  agency's  "Blood  Initiative"  in  which 
FDA  is  reviewing  and  revising,  when 
appropriate,  its  regulations,  policies, 
guidance,  and  procedures  related  to 
blood,  blood  components,  and  Source 
Plasma.  The  "Blood  Initiative"  is 
discussed  in  detail  in  the  preamble  to 
the  direct  final  rule.  FDA  emphasizes 
that  for  many  of  the  changes  discussed 
below,  additional  issues  related  to  the 
regulations  now  being  amended 
continue  to  be  under  consideration  by 
the  agency.  Further,  more  substantive 
changes  may  be  proposed  at  a  later  date. 
Accordingly,  any  comment 
recommending  an  additional  change  to 
these  regulations  will  not  be  considered 
to  be  an  "adverse  comment"  unless  the 
comment  demonstrates  that  the  change 
being  made  in  the  direct  final  rule 
represents  a  major  departure  from 
current  regulations  or  accepted  industry 
standards,  or  cannot  be  implemented 
without  additional  amendments  to  the 
regulations. 

n.  Legal  Authority 

FDA  is  proposing  to  issue  this  new 
rule  under  the  biological  product  and 
communicable  disease  provisions  of  the 
Public  Health  Service  Act  (the  PHS  Act) 
(42  U.S.C.  262-264)  and  the  drug, 
device,  and  general  administrative 
provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
321,  3'31,  351-353.  355.  360,  360j,  371, 
and  374).  Under  these  provisions  of  the 
PHS  Act  and  the  act,  FDA  has  the 
authority  to  issue  and  enforce 
regulations  designed  to  ensure  that 
biological  products  are  safe,  pure, 
potent,  and  properly  labeled  and  to 
prevent  the  introduction,  transmission, 
and  spread  of  communicable  disease. 

m.  Highlights  of  the  Proposed  Rule 

FDA  is  proposing  to  amend  the 
biologies  regulations  by  removing, 
revising,  or  updating  specific 
regulations  applicable  to  blood,  blood 
components,  and  Source  Plasma  to  be 
more  consistent  with  current  practices 
and  to  remove  unnecessary  or  outdated 
requirements.  As.  previously  discussed^ 
FDA  is  also  issuing  these  amendments 
as  a  direct  final  rule  because  the  agency 
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has  concluded  they  are  noncontroversial 
and  that  there  is  little  likelihood  that 
there  will  be  comments  opposing  the 
rule.  FDA  emphasizes  that  for  many  of 
the  changes  discussed  in  this  document, 
additional  issues  related  to  the 
regulations  now  being  amended 
continue  to  be  under  consideration  by 
the  agency.  Fiurther,  more  substantive 
changes  may  be  proposed  at  a  later  date. 
Accordingly,  any  comment 
recommending  additional  changes  to 
these  regulations  will  not  be  considered 
to  be  an  "adverse  comment"  unless  the 
comment  demonstrates  that  the  change 
being  made  in  the  direct  final  rule 
represents  a  major  departure  from 
current  regulations  or  accepted  industry 
standards,  or  caimot  be  implemented 
without  additional  amendments  to  the 
regulation.  Below  FDA  is  identifying 
each  of  the  changes  included  in  the 
proposed  rule. 

Part  606  (21  CFR  part  606)  would  be 
amoided  as  follows: 

Section  606.3,  Definitions,  would  be 
amended  to  update  the  definitions 
provided  in  the  section  for  consistency 
with  current  practice  and  usages. 

Tibe  definition  of  "Component"  in 
proposed  §  606.3(c),  would  be  amended 
to  clarify  that  blood  is  obtained  from  a 
single  donor  and  would  no  longer 
include  the  wording  "single-donor 
unit"  This  change  is  to  clarify  that 
blood  components  may  be  collected  by 
means  other  than  separation  from  a  unit 
of  whole  blood,  such  as  by  automated 
plasmapheresis. 

The  aefinition  of  "Plasmapheresis"  in 
proposed  §  606.3(e),  would  be  amended 
by  removing  the  restriction  that 
plasmapheresis  may  be  "immediately 
repeated,  once"  because  current 
automated  plasmapheresis  collection 
practices  often  use  more  than  two  cycles 
of  collection. 

The  definition  of  "Plateletpheresis"  in 
proposed  §  606.3(f)  would  be  amended 
to  provide  for  the  common  practice  of 
collecting  plasma  as  a  by-product  of  a 
plateletpheresis  procedure  in  lieu  of 
returning  all  of  the  residual  plasma  to 
the  donor. 

The  definition  of  "Compatibility 
testing"  in  proposed  §  606.3(j)  would  be 
amended  by  removing  the  reference  to 
serological  tests  and  making  the 
definition  more  general  to  apply  to  all 
tests  performed  to  establish  the 
matching  of  a  donor's  blood  or  blood 
components  with  that  of  a  recipient. 
This  change  will  provide  for  current 
practices  used  in  compatibility  testing, 
such  as  the  electronic  crossmatch  and 
the  immediate  spin  crossmatch. 

Section  606.100(b)  and  (d)  would  be 
amended  to  reflect  changes  in 
terminology,  requirements  for  testing. 


and  availability  of  standard  operating 
procedures  (SOP's)  to  be  consistent  with 
current  practices.  Section  606.100(b) 
would  also  be  amended  by  removing  the 
references  to  homologous  and 
autologous  transfusion  because  subpart 
F  of  part  606  applies  to  all  blood 
products  intended  for  transfusion.  In 
addition,  the  phrase  "unless  this  is 
impractical"  would  be  removed  because 
it  is  current  good  manufacturing 
practice  (CGMP)  to  make  the  applicable 
SOP's  available  in  all  areas  where 
procedures  are  performed.  Section 
606.100(b)(7)  would  be  amended  by 
removing  "including  testing  for 
hepatitis  B  surfece  antigen  as  prescribed 
in  §  610.40  of  this  chapter"  because 
other  tests,  in  addition  to  tests  for 
hepatitis  B  siu^ce  antigen,  are  now 
required  and  specific  reference  to  this 
test  is  unnecessary.  Section 
606.100(b)(18)  would  be  amended  by 
removing  the  bracketed  term  "salvaged" 
because  its  use  in  §  606.100  is 
inconsistent  with  the  use  of  "salvaged 
plasma"  in  §  640.76  (21  CFR  640.76). 
Section  606.100(d)  would  be  amended 
by  removing  references  to  specific 
organizations  because  any  SOP's 
meeting  FDA  requirements  would  be 
acceptable,  regardless  of  their  source, 
and  because  FDA  cannot  assure  that 
SOP's  adopted  by  particular 
organizations  remain  in  compliance 
with  FDA  regulatory  requirements. 

Section  606.121(a)  would  be  amended 
by  removing  the  reference  that  the 
"Guideline  for  Uniform  Labeling  of 
Blood  and  Blood  Components"  is 
available  from  the  Docket  Management 
Branch  as  this  is  no  longer  the 
appropriate  office  from  which  to  request 
this  document  and  by  removing  the 
reference  to  the  American  Blood 
Commission  because  the  organization 
no  longer  exists. 

Section  606.121(d)(2)  specifies  the 
color  requirements  for  printing  the 
container  label  and  would  be  amended 
by  adding  "or  in  solid  black"  because 
some  blood  centers  use  on-demand 
printers  for  printing  labels  that  do  not 
have  the  capability  to  print  in  multiple 
colors. 

Section  606.121(e)(l)(ii)  prescribes 
the  specific  anticoagulants  that  shall  be 
identified  on  the  container  label. 
Section  606.121(e)(l)(ii)  would  be 
amended  by  removing  the  references  to 
the  names  of  specific  anticoagulants. 
This  ghange  will  allow  for  more 
flexibility  for  the  acceptance  and  use  of 
new  anticoagulants  or  changes  in 
nomenclature  of  existing  anticoagulants 
without  requiring  amendments  to  the 
regulations. 

Section  606.122(f)  specifies  the 
warning  statement  required  in  the 


instruction  circular  and  would  be 
amended  by  removing  the  reference  to 
"hepatitis"  and  adding  "infectious 
agents"  to  include  a  reference  to  the 
additional  infectious  disease  marker 
tests  routinely  performed  on  blood  and 
blood  components  because  the  product 
intended  for  transfusion  carries  the  risk 
of  transmitting  other  infectious  agents. 

Section  606.122(n)(4)  specifies  that 
the  instruction  circular  for 
cryoprecipitated  AHF  shall  contain 
instructions  to  thaw  the  product  at  a 
temperature  of  37  °C  and  would  be 
changed  to  allow  instructions  for 
thawing  between  30  and  37  °C, 
permitting  more  flexibility  in  the 
preparation  of  the  component. 

Section  606.151(b)  would  be 
amended,  consistent  with  current 
accepted  practices,  to  permit  SOP's  to 
include  use  of  recipient  serum  samples 
less  than  3-days  old  for  compatibility 
testing  if  the  recipient  has  been 
pregnant  or  transfused  within  the 
proceeding  3  months. 

Section  606.151(c)  describes 
compatibility  testing  and  would  be 
amended  by  changing  "the  testing  of  the 
donor's  cells  with  the  recipient's 
serum"  to  "the  testing  of  the  donor's 
cell  type  with  the  recipient's  serum 
type"  and  by  replacing  "agglutinating, 
coating,  and  hemolytic  antibodies, 
which  shall  include  the  antiglobulin 
method"  with  "incompatibility."  This 
change  is  intended  to  accommodate  the 
use  of  such  procedures  as  an  immediate 
spin  crossmatch  and  an  electronic 
crossmatch. 

Section  606.151(e)  would  be  amended 
by  changing  "by  the  physician 
requesting  die  procedure"  to  "by  a 
physician"  to  take  into  account  that  a 
patient  may  have  more  than  one 
physician  in  attendance  at  any  time. 

Section  606.160(b)(2)(v)  would  be 
amended  by  changing  "person(s) 
responsible"  to  "the  person(s) 
performing  the  procedure"  to  clarify 
that  the  person(s)  performing  the 
labeling  procedure  is  responsible  for 
documenting  the  performance  of  that 
procedure. 

Section  606.170(b)  would  be  amended 
by  removing  "telegraph"  and  adding 
"facsimile,  express  mail,  or 
electronically  transmitted  mail"  to  the 
possible  methods  by  which  the  Director, 
Office  of  Compliance  and  Biologies 
Quality,  Center  for  Biologies  Evaluation 
and  Research,  shall  be  notified  of  a 
complication  of  blood  collection  or 
transfusion  resulting  in  a  fatality. 

Part  640  (21  CFR  part  640)  would  be 
amended  as  follows: 

Section  640.2(b)  would  be  removed 
because  Whole  Blood  collection  in  open 
systems  is  no  longer  acceptable  or  has 


be  amended 


it  beir  [  performed  for  many  years. 
Sectio^  640.2(d)  is  removed.  In  §  640.2 
paragiia|phs  (c),  (e),  and  (f)  would  be 
redesi^ated  as  paragraphs  (b),  (c),  and 
(d),  respectively.  Redesignated 
paragrt^hs  (b)  and  (c)(2)  woiild  be 
revised  by  removing  references  to  the 
original  blood  container  because,  to  be 
consistent  vdth  current  accepted 
practi(|4s  such  as  washing,  freezing, 
deglycjqrolization,  and  division  of  imits 
using  $jerile  connecting  devices,  the 
origin^  blood  container  may,  in  many 
cases,  ho  longer  be  the  final  container. 
Section  640.3(b)  would  be  amended 
by  additag  a  reference  to  autologous 
donatipns  to  permit  the  collection  of 
autolo^bus  Whole  Blood  at  intervals  of 
less  than  8  weeks,  consistent  with  the 
current  jpractice  of  shurier  lime  intervals 
betweea  collections  of  blood  and  blood 
components  from  donors  participating 
in  autologous  collection  programs. 
Sectio^l640.3(b)(3)  would  be  amended 
to  proyide  hematocrit  and  hemoglobin 
values  lio  be  used  when  determining 
whether  a  potential  donor  can  donate 
Whole  Blood,  by  adding  to  the  end  of 
the  cuinent  paragraph  "or  a  hematocrit 
value  qi  38  percent,  and  for  autologous 
donati^ps,  a  blood  hemoglobin  level 
which  l^all  be  demonstrated  to  be  no 
less  than  11.0  g  of  hemoglobin  per  100 
mL  of  blood  or  a  hematocrit  value  of  33 
percemj"  The  acceptable  hemoglobin 
and  hel^atocrit  values  for  autologous 
donors;  ire  consistent  with  current 
industiiy  practice  and  the  American 
Association  of  Blood  Banks  technical 
manual .'  12th  edition. 

Sectibns  640.3(c)(1)  and  640.63(c)(ll) 
would  pe  amended  by  inserting  "after 
the  agej^f  eleven"  after  the  term 
"hepatitis"  because  establishments  may 
collect  Whole  Blood  from  donors  who 
astory  of  hepatitis  prior  to  age 
E>  be  consistent  with 
endations  in  the  FDA 

^dum  dated  April  23, 1992, 

entitled  I"  Exemptions  to  Permit  Persons 
with  a  History  of  Viral  Hepatitis  Before 
the  Aga  bf  Eleven  to  Serve  as  Donors  of 
Whole  Blood  and  Plasma:  Alternative 
Procedure"  (21  CFR  640.120). 
Additiaikal  issues  concerning  donors 
who  have  a  history  of  viral  hepatitis 
continued  to  be  reviewed  by  the  agency 
and  mak|  be  addressed  in  future 
rulemaking  objectives. 

Sections  640.3(c)(2)  and  640.63(c)(12) 
would  be  amended  by  changing  the 
deferral  period  for  donors  of  Whole 
Blood  who  have  had  close  contact  writh 
an  individual  having  viral  hepatitis 
from  "six  months"  to  "12  months." 
Similarlv,  §§  640.3(c)(3)  and 
640.63(c)(13)  would  be  amended  by 
changing  the  deferral  period  from  "six 
monAsn  to  "12  months"  for  donors  of 


Whole  Blood  who  received  hiunan 
blood,  or  any  derivative  of  human  blood 
which  the  Food  and  Drug 
Administration  has  identified  as  a 
possible  source  of  viral  hepatitis.  These 
changes  are  consistent  with 
recommendation  made  in  the  FDA 
memoranda  dated  April  23, 1992, 
entitled  "Revised  Recommendations  for 
the  Prevention  of  Hmnan 
hiununodeficiency  Virus  Transmission 
by  Blood  and  Blood  Products  and 
Revised  Recommendations  for  Testing 
Whole  Blood,  Blood  Components, 
Source  Plasma  and  Source  Leukocytes 
for  Antibody  to  Hepatitis  C  Virus 
Encoded  Antigen  (Anti-HCV)."  In 
addition,  §§  640.3(c)(3)  and 
640.63(c)(13)  would  be  amended  by 
changing  the  reference  frtjm  a  "licensed 
establishment"  to  a  "blood 
establishment"  to  clarify  that  the 
regulation  applies  to  all  establishments 
engaged  in  the  collection  of  blood  and 
blood  products. 

Sections  640.3(e),  640.31(c),  and 
640.51(c)  would  be  removed  because 
FDA  has  concluded  that  it  is  no  longer 
necessary  to  defer  donors  participating 
in  red  blood  cell  immimization 
programs.  Previously,  donors 
participating  in  red  blood  cell 
immunization  programs  were  deferred 
for  12  months  because  fresh  red  blood 
cells  were  used  to  immimize  donors. 
Red  blood  cells  now  used  in 
immunization  programs  are  carefully 
screened  and  quarantined  thereby 
minimizing  the  risk  of  transmitting 
known  infectious  agents.  See  FDA 
memorandum  dated  March  14, 1995, 
entiUed  "Revised  Recommendations  for 
Red  Blood  Cell  Immunization  Programs 
for  Source  Plasma  Donors"  for 
additional  information  about  current  red 
blood  cell  immimization  practices. 

Section  640.4(b)  would  be  amended 
by  removing  the  word  "clinic"  and 
replacing  it  with  the  word  "center"  to 
reflect  current  terminology  and  by 
changing  the  word  "licensed"  to 
"blood"  to  clarify  that  the  regulation 
applies  to  all  blood  establishments 
engaged  in  the  collection  of  blood  and 
blood  products.  Section  640.4(d)  would 
be  amended  by  removing  the  reference 
to  the  specific  anticoagulant  formulae. 
Section  640.4(d)(1)  tiirough  (d)(4)  would 
be  removed  because  FDA  has 
determined  it  is  unnecessary  to  provide 
specific  formulae  for  anticoagulant 
solutions  in  the  regulations  and  that 
manufacturers  should  be  able  to  use  any 
anticoagulant  approved  by  FDA  for  such 
use. 

Sections  640.13(a),  640.22(a), 
640.32(a).  and  640.52(a)  would  be 
amended  to  delete  references  to 
§  640.4(d)(2)  and  (h),  which  would  be 


being  removed.  Section  640.4(g)(5) 
would  be  changed  to  include  the  use  of 
different  anticoagulants  in  segments  for 
compatibility  testing  to  be  consistent 
with  the  use  of  different  approved 
anticoagulants  in  the  manufacture  of 
blood  and  blood  products.  Section 
640.4(h)  would  be  removed  because 
heparin  anticoagulant  solutions  are  no 
longer  used  for  the  routine  collection  of 
blood. 

Section  640.5(c)  would  be  amended  to 
be  consistent  with  current  Rh  factor 
testing  practices  by  removing  "and  for 
other  Rh-Hr  factors,"  because  these  tests 
are  not  routinely  performed.  The  section 
would  also  be  changed  to  specify  that 
blood  testing  negative  using  Anti-D 
Blood  Grouping  Reagents  may  only  be 
labeled  "Rh  Negative"  if  the 
confirmatory  testing  includes  tests  for 
weak  expressions  of  D.  These  changes 
would  be  made  to  be  consistent  wiUi 
current  accepted  practices  which 
designate  that  tests  for  weak  expressions 
of  D  be  performed  and  the  product 
labeled  consistent  with  the  results  of 
those  tests. 

Sections  640.6(c)  and  640.15(c)  would 
be  removed  because  the  use  of  more 
modem  methods  of  manufacturing  and 
equipment  have  eliminated  the  use  of 
pilot  tubes  attached  to  the  blood  units. 
In  §640.15  paragraph  (d)  is  redesignated 
as  paragraph  (c). 

Section  640.16(a)  would  be  amended 
by  inserting  "or  additive  solution"  after 
"cryoprotective  substance"  to  reflect  an 
additional  procedure  for  prolonging 
shelf  life  now  in  use  in  which  all  the 
plasma  is  removed  from  a  unit  of  blood. 
Section  640.16(b)  would  be  amended 
by  removing  all  but  the  first  sentence.     - 
The  removed  text  describes  blood 
collection  procedures  to  be  followed 
when  using  open  vented  systems.  Use  of 
open  vented  systems  is  no  longer 
consistent  with  CGMP  and  has  not  been 
used  for  many  years. 

All  references  to  "pilot  tubes"  and 
"pilot  samples"  would  be  replaced  with 
the  words  "sample{s)"  or  "segment(s)" 
to  reflect  current  terminology  for 
various  testing  specimens.  The 
following  sections  would  be  amended 
by  replacing."pilot  tubes,"  "pilot 
samples,"  or  "pilot  sample  tubes"  with 
"segments"  or  "samples"  as  appropriate 
in  §§  640.2(e)(1),  640.4(g)  inti-oductory 
text,  and  paragraphs  (g)(1),  (gU2),  (g)(4). 
and  (g)(5),  640.5,  640.15(a)  through  (c), 
and  640.69(d)  introductor\'  text,  and 
paragraphs  (d)(1)  through  (d)(4). 

Section  640.23(a)  would  be  amended 
to  include  the  preparation  of  Platelets 
prepared  by  automated  collection 
procedures  and  to  allow  the  group  and 
typing  tests  performed  on  Platelets 
prepared  by  apheresis  to  be  valid  for  a 
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period  not  to  exceed  3  months,  thereby, 
eliminating  the  necessity  of  repeat 
testing  of  blood  samples  from  donors 
participating  in  frequent  plasmapheresis 
collection  procedures. 

Section  640.24(b)  would  be  amended 
by  changing  the  time  period  for 
separation  of  the  platelet  concentrate 
from  "4  homs"  to  "within  the  time 
period  specified  in  the  directions  for  use 
for  the  specific  device."  Similar  changes 
would  be  made  to  the  timeframe  for  the 
storage  of  plasma  that  is  set  forth  in 
§  640.34(a)  through  (d)  and  (e)(1)  and 
the  freezing  of  plasma  set  forth  in 
§  640.54(a)(2).  These  changes,  consistent 
with  current  accepted  practices,  permit 
more  flexibility  by  permitting  different 
timeframes  depending  on  the  particular 
blood  coUection  device  being  used. 

Sections  640.25(b)  and  640.56(a) 
would  be  amended  to  require  testing 
only  in  those  months  in  which  blood 
products  wotdd  be  prepared  for  use. 
This  eliminates  the  need  for  performing 
quality  control  procedures  during  those 
months  when  product  is  not  being 
manufactiired. 

Sections  640.25(c),  640.56(c),  and 
640.71(a)  would  be  amended  to  update 
refisrences  to  dte  the  "Clinical 
Laboratories  Improvement  Amendments 
of  1988  (CLIA)"  consistent  with 
nomenclature  in  the  regidations 
implementing  CLIA  in  42  CFR  part  493. 

Section  640.34(d)  would  be  amended 
by  removing  the  reference  to  storing 
platelet  rich  plasma  at  temperatures 
between  1  and  6  °C  because  storage  at 
such  temperatiu«s  adversely  affects 
platelet  function. 

Section  640.34(e)(2)  and  (e)(3)  woidd 
be  amended  to  include  the  proper  name 
of  the  product  "Plasma,  Cryoprecipitate 
Reduced"  as  per  recommendations  of 
the  Blood  Products  Advisory  Committee 
at  the  meeting  of  September  18  and  19, 
1997.  Section  640.34(g)(2)  would  be 
amended  to  permit  for  proof  of 
continuous  monitoring  of  the 
temperature  to  be  within  acceptable 
ranges  for  the  product  as  an  alternative 
to  requiring  the  storing  of  the  product  in 
a  manner  to  show  evidence  of  thawing. 
FDA  beheves  that,  with  current 
technology,  monitoring  systems  of 
freezers  used  for  storage  are  adequately 
sensitive  and  reliable  to  detect  any 
significant  rise  in  storage  temperature. 

Section  640.62  requiring  that  a 
qualified  licensed  physician  be  on  the 
premises  when  donor  suitability  is ' 
being  determined  would  be  amended  to 
require  a  qualified  licensed  physician  to 
be  physically  available  on  the  premises, 
or  be  available  to  attend  to  the  donor 
within  15  minutes,  when  a  pheresis 
procedure  is  being  performed,  for 
consiUtation  and  management  of  donor 


adverse  reactions,  except  that  the 
qualified  licensed  physician  shall  be 
physically  available  on  the  premises 
when  red  blood  cell  immunizations  are 
being  performed.  FDA  has  determined 
that  a  qualified  licensed  physician  must 
always  be  readily  available,  if  needed, 
and  shall  be  on  die  premises  for  red 
blood  cell  immimizations. 

Section  640.63(c)(3)  would  be 
amended  by  adding  at  the  end  of  the 
sentence  "or  a  hematocrit  level  of  38 
percent,"  which  is  equivalent  to  a 
hemoglobin  level  of  12.5  grams  per  100 
milliliters  of  blood,  to  be  consistent 
with  current  accepted  practices. 

Section  640.63(c)(5)  would  be  . 
amended  by  adding  "or  total  plasma" 
after  "A  total  serum"  to  be  consistent 
with  current  accepted  practice  of  using 
a  capillary  tube  coated  with 
anticoagulant  for  fingerstick  sample 
collection. 

Section  640.65(b)(4)  woidd  be 
amended  by  changing  "in  any  48-hour 
period"  to  "2-day"  to  permit  more 
flexibility  in  scheduling  donor 
appointments  and  by  adding  the  word 
"manual"  to  the  phrases  "during  a 
plasmapheresis  procedure"  to  clarify 
that  the  regulation  applies  to  a  manual 
plasmapheresis  collection  procedure, 
but  does  not  apply  to  automated 
apheresis. 

Section  640.65(b)(5)  would  be 
amended  by  adding  "during  a  manual 
plasDfiapheresis  procedure"  after  the 
phrases  "removed  from  the  donor"  to 
clarify  that  the  regidation  applies  to  a 
manual  plasmapheresis  collection 
procedure,  but  does  not  apply  to 
automated  apheresis. 

Section  640.65(b)(8)  would  be  added 
to  address  the  collection  of  Source 
Plasma  using  automated  collection 
devices.  The  regulation  describes  the 
frequency  of  coUection  consistent  with 
§  640.65(b)(4)  and  (b)(5)  and  the  volume 
of  plasma  to  be  collected  during  such 
procedures  consistent  with  the  plasma 
collection  voliunes  approved  for  each 
device  and  with  recommendations 
included  in  the  FDA  memorandum  to 
all  plasma  establishments  dated 
November  4, 1992,  entitled  "Voliune 
Limits  for  Automated  Collection  of 
Souit:e  Plasma." 

Section  640.72(a)(1)  would  be 
amended  by  replacing  "compiled  every 
3  months"  with  "shall  be  available"  to 
eliminate  the  necessity  of  compiling 
documents  for  review  at  specified 
periods  of  time. 


IV.  Analysis  of  Impacts 

A.  Review  Under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  and 
the  Unfunded  Mandates  Reform  Act  of 
1995 

FDA  has  examined  the  impact  of  the 
companion  proposed  rule  under 
Executive  Order  12866  and  thej 
Regulatory  Flexibility  Act  (5  U.  S.  C. 
601-612),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation. is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impact;  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  This  proposed  rule 
is  not  a  significant  regidatory  action  as 
defined  by  the  Executive  Order  and 
therefore  is  not  subject  to  review  imder 
the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  to  minimize  any  significant 
impact  of  a  rule  on  small  business 
entities.  Because  the  proposed  rule 
amendments  have  no  compliapce  costs 
and  do  not  result  in  any  new 
requirements,  the  agency  certifies  that 
the  proposed  rule  will  not  have  a 
significant  negative  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  imder  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required.  This  proposed  rule  also  does 
not  trigger  the  requirement  for  a  written 
statement  imder  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act 
because  it  does  not  impose  a  mandate 
that  results  in  an  expenditiire  of  $100 
million  or  more  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  1  year. 

B.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 
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VI.  Ret  |i  lest  for  Comments 

Interested  pwsons  may,  on  or  before 
December  3, 1999,  submit  to  the  Docket 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  b<  I  submitted,  except  that 
individi  lals  may  submit  one  copy. 
Commfits  are  to  be  identified  with  the 
docket  JQumber  found  in  brackets  in  the 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Mond^  through  Friday. 


Listof  Siib|ects 


21 


'art  606 


Blpoqi  Labeling,  Laboratories, 
Reporting  and  recordkeeping 
requiretnents. 

2lCFR^art640 

Bloooi  Labeling,  Reporting  and 
recordk9eping  requirements. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  authority 
delegated  by  the  Commissioner  of  Food 
and  Dr|gs,  it  is  proposed  that  21  CFR 
partS'  606  and  640  be  amended  as 
follows^! 

PART  M6— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  lAND  BLOOD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  60^  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
355,  360t  360j.  371.  374;  42  U.S.C.  216.  262, 
263a.  264, 

2.  Se<^on  606.3  is  amended  by 
revising  paragraphs  (c),  (e),  (f),  and  (j)  to 
read  as  fbllows: 


S  606.3 


nnitions. 


(c)  Qufiponent  means  that  part  of  a 
single-dOnor's  blood  separated  by 
physicaljor  mechanical  means. 

(e)  Plosmapheresis  means  the 
procedure  in  which  blood  is  removed 
from  th^  donor,  the  plasma  is  separated 
from  th(  I  formed  elements  and  at  least 
the  red  j  lood  cells  are  returned  to  the 
donor. 

(f)  Plateletpheresis  means  the 
procediUe  in  which  blood  is  removed 
from  a  (^onor,  a  platelet  concentrate  is 
separatod,  and  the  remaining  formed 
elementJB  are  returned  to  the  donor  along 
with  a  dortion  of  the  residual  plasma. 

*        *        »        *        * 

(j)  Compatibility  testing  means  the 
tests  peirormed  to  establish  the 
matching  of  a  donor's  blood  or  blood 


components  with  that  of  a  potential 
recipient. 

3.  Section  606.100  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (b)  and  (d),  and  by  revising 
paragraphs  (b)(7)  and  (b)(18)  to  read  as 
follows: 

§  606.1  GO    Standard  operating  procaduras. 

***** 

(b)  Written  standard  operating 
procediu^s  shall  be  maintained  and 
shall  include  all  steps  to  be  followed  in 
the  collection,  processing,  compatibility 
testing,  storage,  and  distribution  of 
blood  and  blood  components  for 
transfusion  and  further  manufacturing 
piuposes.  Such  procedures  shall  be 
available  to  the  personnel  for  use  in  the 
areas  where  the  procedures  are 
performed.  The  written  standard 
operating  procediues  shall  include,  but 
are  not  limited  to,  descriptions  of  the 
foUowdng,  when  applicable: 
***** 

(7)  All  tests  and  repeat  tests 
performed  on  blood  and  blood 
components  during  manufactiuing. 

***** 

(18)  Procedures  for  preparing 
recovered  plasma,  if  performed, 
including  details  of  separation,  pooling, 
labeling,  storage,  and  distribution. 

***** 

(d)  In  addition  to  the  requirements  of 
this  subpart  and  in  conformity  with  this 
section,  any  facility  may  utilize  current 
standard  operating  procedures  such  as 
the  manuals  of  the  organizations,  as 
long  as  such  specific  procedures  are 
consistent  with,  and  at  least  as  stringent 
as,  the  requirements  contained  in  this 
part. 
*        *        •        *        • 

4.  Section  606.121  is  amended  by 
revising  paragraphs  (a),  (d)(2),  and 
(e)(l)(ii)  to  read  as  follows: 

S  606.1 21    Container  label. 

(a)  The  container  label  requirements 
are  designed  to  facilitate  the  use  of  a 
uniform  container  label  for  blood  and 
blood  components  (except  Somt;e 
Plasma)  by  all  blood  establishments. 
***** 

(d)*  *  * 

(2)  The  proper  name  of  the  product, 
any  appropriate  modtfier(s),  the  donor 
classification  statement,  and  the 
statement  "properly  identiiy  intended 
recipient"  shall  be  printed  in  solid  red 
or  in  solid  black. 
***** 

(e)*  *  * 
(D*  *  * 

(ii)  The  name  of  the  applicable 
anticoagidant  immediately  preceding 


and  of  no  less  prominence  than  the 
proper  name  approved  for  use  by  the 
Director,  Center  for  Biologies  Evaluation 
and  Research. 

***'** 

5.  Section  606.122  is  amended  by 
revising  paragraphs  (f)  and  (n)(4)  to  read 
as  follows: 

1606.122    Instruction  circular. 

***** 

(f)  The  statements:  "Warning.  The  risk 
of  transmitting  infectious  agents  is 
present.  Careful  donor  selection  and 
available  laboratory  tests  do  not 
eliminate  the  hazard." 
***** 

(n)  *  *  • 

(4)  Instructions  to  thaw  the  product 
for  no  more  than  15  minutes  at  a 
temperatiue  between  30  and  37  °C. 

***** 

6.  Section  606.151  is  amended  by 
revising  paragraphs  (b),  (c),  and  (e)  to 
read  as  follows: 

§606.151    Compatibility  testing. 

***** 

(b)  The  use  of  fresh  recipient  serum 
samples  less  than  3-days  old  for  all 
pretransfusion  testing  if  the  recipient 
has  been  pregnant  or  transfused  within 
the  previous  3  months. 

(c)  The  testing  of  the  donor's  cell  type 
with  the  recipient's  serum  type  by  a 
method  that  will  demonstrate 
incompatibility. 
***** 

(e)  Procedures  to  expedite  transfusion 
in  life-threatening  emergencies.  Records 
of  all  such  incidents  shall  be 
maintained,  including  complete 
dociunentation  justifying  the  emergency 
action,  which  shall  be  signed  by  a 
physician. 

7.  Section  606.160  is  amended  by 
revising  paragraph  (b)(2)(v)  to  read  as 
follows: 

f  606.1 60    Records. 


(b)* 
(2)* 


*  * 

*  * 


(v)  Labeling,  including  initials  of  the 
person(s)  performing  the  procedure. 

***** 

8.  Section  606.170  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§606.170    Adverse  reaction  file.     < 

***** 

(b)  When  a  complication  of  blood 
collection  or  transfusion  is  confirmed  to 
be  fatal,  the  Director,  Office  of 
Compliance  and  Biologies  Quality, 
Center  for  Biologies  Evaluation  and 
Research,  shall  be  notified  by  telephone. 
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focsknile,  express  mail,  or  electronically 
transmitted  mail  as  soon  as  possible;  a 
written  report  of  the  investigation  shall 
be  submitted  to  the  Director,  Office  of 
Compliance  and  Biologies  Quality, 
Center  for  Biologies  Evaluation  and 
Research,  within  7  days  after  the  fatality 
by  the  collecting  facility  in  the  event  of 
a  donor  reaction,  or  by  the  facility  that 
performed  the  compatibility  tests  in  the 
event  of  a  transfusion  reaction. 

(Information  collection  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  0910-0116) 

PART  640— AOOmONAL  STANDARDS 
FOR  HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

9.  The  authority  citation  for  21  CFR 
part  640  continues  to  read  as  follows: 

Authoity:  21  U.S.C.  321,  351,  352,  353, 
355,  360,  371:  42  U.S.C.  216,  262,  263,  263a, 
264. 

10.  Section  640.2  is  amended  by 
removing  paragraphs  (b)  and  (d),  by 
redesignating  paragraphs  (c),  (e).  and  (f) 
as  paragraphs  (b),  (c).  and  (d), 
respectively,  and  by  revising  newly 
redesignated  paragraphs  (b)  and  (c)(2)  to 
read  as  follows: 

f  640^    Qanaral  raquirwiMnta. 

***** 

(b)  Blood  container.  The  blood 
container  shall  not  be  entered  prior  to 
issue  for  any  purpose  except  for  blood 
collection.  Such  container  shall  be 
uncolored  and  transparent  to  permit 
visual  inspection  of  the  contents  and 
any  closiire.  shall  be  such  as  will 
maintain  an  hermetic  seal  and  prevent 
contamination  of  the  contents.  The 
container  material  shall  not  interact 
with  the  contents  imder  the  customary 
conditions  of  storage  and  use,  in  such  a 
manner  as  to  have  an  adverse  effect 
upon  the  safety,  purity,  or  potency  of 
the  blood. 

(c)*  *  * 

(2)  A  segment  is  properly  attached 
and  has  not  been  removed,  except  that 
blood  lacking  a  properly  attached 
segment  may  be  reissued  in  an 
emergency  provided  it  is  accompanied 
by  instructions  for  sampling  and  for  use 
within  6  hours  after  entering  the 
container  for  sampling; 
***** 

11.  Section  640.3  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b),  by  revising  paragraphs 
(b)(3),  (c)(1),  (c)(2),  and  (c)(3)  and  by 
removing  and  reserving  paragraph  (e)  to 
read  as  follows: 

f640J    Suitabiiity  of  donor. 


(b)  Qualifications  of  donor;  general. 
Except  as  provided  in  paragraph  (f)  of 
this  section  and  for  autologous 
donations,  a  person  may  not  serve  as  a 
source  of  Whole  Blood  more  than  once 
in  8  weeks.  In  addition,  donors  shall  be 
in  good  health,  as  indicated  in  part  by: 
***** 

(3)  For  allogeneic  donors,  a  blood 
hemoglobin  level  which  shall  be 
demonstrated  to  be  no  less  than  12.5 
grams  (g)  of  hemoglobin  per  100 
milliliters  (mL)  of  blood;  or  a  hematocrit 
value  of  38  percent,  and  for  autologous 
donors,  a  blood  hemoglobin  level  which 
shall  be  demonstrated  to  be  no  less  than 
11.0  g  of  hemoglobin  per  100  mL  of 
blood  or  a  hematocrit  value  of  33 
percent. 
*        *        *        •        * 

(c)  *  *  * 

(1)  A  history  of  viral  hepatitis  after  the 
age  of  eleven; 

(2)  A  history  of  close  contact  within 
12  months  of  donation  with  an 
individual  having  viral  hepatitis; 

(3)  A  history  of  having  received 
within  12  months  of  donation,  human 
blood  or  any  derivative  of  human  blood 
which  the  Food  and  Drug 
Administration  has  advised  the  blood 
establishment  is  a  possible  source  of 
viral  hepatitis. 
***** 

12.  Section  640.4  is  amended  by 
removing  paragraphs  (d)(1)  through 
(d)(4)  and  (h),  by  redesignating 
paragraph  (i)  as  paragraph  (h),  and 
revising  paragraphs  (b)  and  (d),  the 
introductory  text  of  paragraph  (g),  and 
paragraphs  (g)(1),  (g)(2).  (g)(4),  and  (g)(5) 
to  read  as  follows: 

§640.4    Collection  of  tlw  blood. 

***** 

(b)  The  donor  center.  The  pertinent 
requirements  of  §§  600.10  and  600.11  of 
this  chapter  shall  apply  at  both  the 
blood  establishment  and  at  any  other 
place  where  the  bleeding  is  performed. 
***** 

(d)  The  anticoagulant  solution.  The 
anticoagulant  solution  shall  be  sterile 
and  pyrogen-free.  Anticoagulant 
solutions  shall  be  compounded  and 
used  according  to  a  formula  approved 
by  the  Director,  Center  for  Biologies 
Evaluation  and  Research. 
***** 

(g)  Samples  for  laboratory  tests. 
Samples  for  laboratory  tests  shall  meet 
the  following  standards: 

(1)  One  or  more  segments  shall  be 
provided  with  each  unit  of  blood  when 
issued  or  reissued  except  as  provided  in 
§  640.2(e)(2)  and  all  segments  shall  be 
from  the  donor  who  is  the  source  of  the 
unit  of  blood. 


(2)  All  samples  for  laboratory  tests 
performed  by  the  manufacturer  and  all 
segments  accompanying  a  unit  of  blood 
shall  be  collected  at  the  time  of  filling 
the  original  blood  container. 
***** 

(4)  All  segments  accompanjring  a  imit 
of  blood  shall  be  attached  to  Uie  whole 
blood  container  before  blood  collection, 
in  a  tamper  proof  manner  that  will 
conspicuously  indicate  removal  and 
reattachment. 

(5)  Segments  for  compatibility  testing 
shall  contain  blood  mixed  with  the 
appropriate  anticoagulant. 
***** 

13.  Section  640.5  is  amended  by 
revising  the  introductory  text  and 
paragraph  (c)  to  mad  as  follows: 

S  640.5    Testing  the  blood. 

All  laboratory  tests  shall  be  made  on 
a  specimen  of  blood  taken  from  the 
donor  at  the  time  of  collecting  the  unit 
of  blood,  and  these  tests  shall  include 
the  following: 
***** 

(c)  Determination  of  the  Rh  factors. 
Each  container  of  Whole  Blood  shall  be 
classified  as  to  Rh  type  on  the  basis  of 
tests  done  on  the  sample.  The  label  shall 
indicate  the  extent  of  typing  and  the 
results  of  all  tests  performed.  If  the  test, 
using  Anti-D  Blood  Grouping  Reagent, 
is  positive,  the  container  may  be  labeled 
"Wi  Positive".  If  this  test  is  negative,  the 
results  shall  be  confirmed  by  further 
testing  which  shall  include  tests  for  the 
Rho  variant  (D").  Blood  may  be  labeled 
"Rh  Negative"  if  further  testing  is 
negative.  Units  testing  positive  after 
additional  more  specific  testing  shall  be 
labeled  as  "Rh  Positive."  Only  Anti-Rh 
Blood  Grouping  Reagents  licensed 
imder,  or  that  otherwise  meet  the 
requirements  of.  the  regulations  of  this 
subchapter  shall  be  used,  and  the 
technique  used  shall  be  that  for  which 
the  reagent  is  specifically  designed  to  be 
effective. 


}640.6    [Amended] 

14.  Section  640.6  Modifications  of 
Whole  Blood  is  amended  by  removing 
paragraph  (c). 

15.  Section  640.13  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1640.13    Collection  of  the  blood. 

(a)  The  soiirce  blood  shall  be  collected 
as  prescribed  in  §  640.4. 

***** 

16.  Section  640.15  is  revised  to  read 
as  follows: 


inded  by 

id  as  follows: 
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S640.1$|  SamplM  for  testing. 

Samples  collected  in  integral  tubing 
shall  n^$et  the  following  standards: 

(a)  die  or  more  segments  of  either  the 
originsil>  blood  or  of  the  Red  Blood  Cells 
being  {processed  shall  be  provided  with 
each  unSt  of  Red  Blood  Cells  when 
issued  idr  reissued. 

(b)  BlEifore  they  are  filled,  all  segments 
shall  be  marked  or  identified  so  as  to 
relate  them  to  the  donor  of  that  unit  of 
red  celu. 

(c)  All  segments  accompanying  a  unit 
of  Red  Blood  Cells  shall  be  filled  at  the 
time  thia  blood  is  collected  or  at  the  time 
the  fin^l  product  is  prepared. 

17.  Siaction  640.16  is  amended  by 
revising,  paragraphs  (a)  and  (b)  to  read 
as  follours: 

§640.16  I  Processing. 

(a)  Separation.  Within  the  timeframe 
specifida  in  the  directions  for  the  use  of 
the  specific  devices,  Red  Blood  Cells 
may  bej^repared  either  by 
centrifiiiation,  done  in  a  manner  that 
will  noilend  to  increase  the 
temperature  of  the  blood,  or  by  normal 
imdistin^ed  sedimentation.  A  portion  of 
the  plasi^a  sufficient  to  insure  optimal 
cell  preservation  shall  be  left  with  the 
red  cell6.  except  when  a  cryoprotective 
substanjiie  or  additive  solution  is  added 
for  proltviged  storage. 

(b)  St^^e  system.  All  siu-faces  that 
come  in  contact  with  the  red  cells  shall 
be  sterile  and  pyrogen-free. 


18.  S^cition  640.22  is  amended  by 
revisingj  paragraph  (a)  to  read  as  follows: 

§640.22    Coilsction  of  source  material. 

(a)  Whble  blood  used  as  the  source  of 
Platelet^  Ishall  be  collected  as  prescribed 
in  §640  4. 

*  *        *        •        * 

19.  Secjtion  640.23  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

j  i 
§640.23  I  |resting  the  i>lood. 

(a)  Bl(ied  from  which  plasma  is 
separated  for  the  preparation  of  Platelets 
or  Platel|e|ts.  Phoresis  shall  be  tested  as 
prescribed  in  §§  610.40  and  610.45  of 
this  chapter  and  §  640.5(a).  (b),  and  (c). 
Results  of  tests  performed  in  accordance 
with  §  640.5(b)  and  (c)  for  Platelets. 
Pheresishbroducts  shall  be  vahd  for  a 
period  nil  to  exceed  3  months. 

*  *        *        *        * 

20.  Section  640.24  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


h 


'rocessing. 


§640.24 

•        * 

(b)  Imitiediately 
whole  bbod 


after  collection,  the 
or  plasma  shall  be  held  in 


storage  between  20  and  24  °C,  unless  it 
must  be  transported  from  the  collection 
center  to  the  processing  laboratory. 
Diuing  such  transport,  all  reasonable 
methods  shall  be  used  to  maintain  the 
temperature  as  close  as  possible  to  a 
range  between  20  and  24  °C  until  it 
arrives  at  the  processing  laboratory 
where  it  shall  be  held  l^tween  20  and 
24  °C  imtil  the  platelets  are  separated. 
The  platelet  concentrate  shall  be 
separated  within  the  timeframe 
specified  in  the  directions  for  use  for  the 
specific  device  used  for  the  collection  of 
the  imit  of  whole  blood  or  plasma. 
***** 

§640.31    [Amended] 

21.  Section  640.31  Suitability  of 
donors  is  amended  by  removing 
paragraph  (c). 

22.  Section  640.32  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§  640.32    Collection  of  source  material. 

(a)  Whole  blood  shall  be  collected, 
transported,  and  stored  as  prescribed  in 
§640.4.  *   *   * 

***** 

23.  Section  640.34  is  amended  by 
revising  paragraphs  (a)  through  (d). 
(e)(1)  through  (e)(3),  and  (g)(2)  to  read  as 
follows: 

§640.34    Processing. 

(a)  Plasma.  Plasma  shall  be  separated 
from  the  red  blood  cells  and  shall  be 
stored  at  -18  °C  or  colder  within  the 
timeframe  specified  in  the  directions  for 
use  for  the  specific  device  after  transfer 
to  the  final  container,  unless  the 
product  is  to  be  stored  as  Liquid  Plasma. 

(b)  Fresh  Frozen  Plasma.  Fresh  Frozen 
Plasma  shall  be  prepared  from  blood 
collected  by  a  single  uninterrupted 
venipuncture  with  minimal  damage  to 
and  minimal  manipulation  of  the 
donor's  tissue.  The  plasma  shall  be 
separated  from  the  red  blood  cells, 
fit)zen  solid  within  the  timefi-ame 
specified  in  the  directions  for  use  for  the 
specific  device,  and  stored  at  -18  °C  or 
colder. 

(c)  Uquid  Plasma.  Liquid  Plasma 
shall  be  separated  from  the  red  blood 
cells  and  shall  be  stored  at  a 
temperature  of  1  to  6  °C  within  the 
timeframe  specified  in  the  directions  for 
use  for  the  specific  device  after  filling 
the  final  container. 

(d)  Platelet  Rich  Plasma.  Platelet  Rich 
Plasma  shall  be  prepared  frt)m  blood 
collected  by  a  single  uninterrupted 
venipunctiu^  with  minimal  damage  to 
and  manipulation  of  the  donor's  tissue. 
The  plasma  shall  be  separated  from  the 
red  blood  cells  by  centrifugation  within 


the  timeframe  specified  in  the  directions 
for  use  for  the  specific  device  after 
completion  of  the  phlebotomy.  The  time 
and  speed  of  centrifugation  shaU  have 
been  shown  to  produce  a  product  with 
at  least  250,000  platelets  per  microliter. 
The  plasma  shall  be  stored  at  a 
temperatiu-e  between  20  and  24  °C, 
immediately  after  filling  the  final 
container.  A  gentle  and  continuous 
agitation  of  the  product  shall  be 
maintained  throughout  the  storage 
period,  if  stored  at  a  temperatxu^  of  20 
to  24  °C. 
(e)  *  *  * 

(1)  Platelets  shall  be  separated  as 
prescribed  in  subpart  C  of  part  640. 
prior  to  fi^ezing  the  plasma.  The 
remaining  plasma  may  be  labeled  as 
"Fresh  Frozen  Plasma."  if  frozen  within 
the  timeframe  specified  in  the  directions 
for  use  for  the  specific  device  after 
filling  the  final  container. 

(2)  Cryoprecipitated  AHF  shall  be 
removed  as  prescribed  in  subpart  F  of 
part  640.  The  remaining  plasma  shall  be 
labeled  "Plasma,  Cryoprecipitate 
Reduced." 

(3)  Plasma  remaining  after  both 
Platelets  and  Cryoprecipitated  AHF 
have  been  removed  may  be  labeled 
"Plasma,  Cryoprecipitate  Reduced." 
***** 

(g)*  *   * 

(2)  With  the  exception  of  Platelet  Rich 
Plasma  and  Liquid  Plasma  the  final 
product  shall  be  inspected  for  evidence 
of  thawing  or  breakage  at  the  time  of 
issuance,  however,  the  containers  need 
not  be  stored  in  a  manner  that  shows 
evidence  of  thawing  if  records  of 
continuous  monitoring  of  the  storage 
temperature  establish  that  the 
temperatiue  remained  at  -18  °C  or 
colder.  If  continuous  monitoring  of  the 
product  is  not  available,  the  final 
product  shall  be  stored  in  a  manner  that 
will  show  evidence  of  thawing  and  shall 
not  be  issued  if  there  is  any  evidence  of 
thawing. 


§640.51    [Amended] 

24.  Section  640.51  Suitability  of 
donors  is  amended  by  removing 
paragraph  (c). 

25.  Section  640.52  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  640.52    Collection  of  source  material. 

(a)  Whole  blood  used  as  a  source  of 
Cryoprecipitated  AHF  shall  be  collected 
as  prescribed  in  §  640.4.  Whole  blood 
from  which  both  Platelets  and 
Cryoprecipitated  AHF  is  derived  shall 
be  maintained  as  required  under 
§  640:24  until  the  platelets  are  removed. 
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26.  Section  640.54  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

f640^    ProcMSing. 

(a)*  *  * 

(2)  The  plasma  shall  be  frozen  solid 
after  blood  collection  within  the 
timeframe  specified  in  the  directions  for 
use  for  the  specific  device.  A 
combination  of  dry  ice  and  organic 
solvent  may  be  iised  for  freezing: 
Provided,  That  the  procedure  has  been 
shown  not  to  cause  the  solvent  to 
penetrate  the  container  or  leach 
plastidzer  from  the  container  into  the 
plasma. 

27.  Section  640.56  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

f640.56    Quality  control  tBSt  for  potancy. 

***** 

(c)  The  quality  control  test  for  potency 
may  be  performed  by  a  clinical 
laboratory  which  meets  the  standards  of 
the  riiniral  Laboratories  Improvement 
Act  of  1988  (CUA)  (42  U.S.C.  263a)  and 
is  qualified  to  perform  potency  tests  for 
antihemophiUc  factor.  Such 
arrangements  must  be  approved  by  the 
Director,  Center  for  Biologies  Evaluation 
and  Research,  Food  and  Drug 
Administration.  Such  testing  shall  not 
be  considered  as  divided 
manufacturing,  as  described  in  §610.63 
of  this  chapter,  provided  the  following 
conditions  are  met 

28.  Section  640.62  is  revised  to  read 
as  follows: 


1640^ 

A  qualified  licensed  physician  shall 
be  available  to  attend  to  the  donor 
within  15  minutes  when  donor 
suitability  is  being  determined, 
immunizations  are  being  made,  whole 
blood  is  being  collected,  and  red  blood 
cells  are  being  returned  to  the  donor, 
except  that  during  the  administration  of 
immunization  red  blood  cells  a 
qualified  licensed  physician  shall  be  on 
the  premises. 

29.  Section  640.63  is  amended  by 
revising  paragraphs  (c)(3),  (c)(5),  (c)(ll), 
(c)(12),  and  (c)(13)  to  read  as  foUows: 

{64063    Suitability  of  donor. 

***** 

(0*  •  * 

(3)  A  blood  hemoglobin  level  of  no 
less  than  12.5  grams  of  hemoglobin  per 
100  milliliters  of  blood  or  a  hematocrit 
level  of  38  [>ercent; 


(5)  A  total  serum  or  total  plasma 
protein  of  no  less  than  6.0  grams  per  100 
miUiUters  of  blood; 

***** 

(11)  A  history  of  viral  hepatitis  after 
the  age  of  eleven; 

(12)  Freedom  from  a  history  of  close 
contact  within  12  months  of  donation 
with  an  individual  having  viral 
hepatitis; 

U  3)  Freedom  from  a  history  of  having 
received,  within  12  months,  hiunan 
blood  or  any  derivative  of  human  blood 
which  the  Food  and  Drug 
Administration  has  advised  the  blood 
establishment  is  a  possible  source  of 
viral  hepatitis,  except  for  specific 
immunization  performed  in  accordance 
with  §640.66. 
*        »        «        *        * 

30.  Section  640.65  is  amended  by 
revising  paragraphs  (b)(4)  and  (b)(5)  and 
by  adding  paragraph  (b)(8)  to  read  as 
follows: 

f  640.65    Plasmapharasia. 

***** 

(b)*  *  * 

(4)  The  amount  of  whole  blood,  not 
including  anticoagulant,  removed  from 
a  donor  diiring  a  manual 
plasmapheresis  procedure  or  in  any  2- 
day  period  shall  not  exceed  1,000 
milliUters  unless  the  donor's  weight  is 
175  pounds  or  greater,  in  which  case  the 
amount  of  whole  blood,  not  including 
anticoagulant,  removed  from  the  donor 
during  a  manual  plasmapheresis 
procedure  or  in  any  2-day  period  shall 
not  exceed  1,200  milliliters. 

(5)  The  amount  of  whole  blood,  not 
including  anticoagiilant,  removed  from 
a  donor  during  a  manual 
plasmapheresis  procedure  within  a  7- 
day  period  shall  not  exceed  2,000 
millihters  unless  the  donor's  weight  is 
175  pounds  or  greater,  in  which  case  the 
amount  of  whole  blood,  not  including 
anticoagulant,  removed  bom  a  donor 
during  a  manual  plasmapheresis 
procedure  within  a  7-day  period  shall 
not  exceed  2,400  milliliters. 
***** 

(8)  The  volume  of  plasma  collected 
during  an  automated  plasmapheresis 
collection  procedure  shall  be  consistent 
with  the  voliunes  specifically  approved 
by  the  Director,  Center  for  Biologies 
Evaluation  and  Research,  and  collection 
shall  not  occui  less  than  2  days  apart  or 
more  fi^quently  than  twice  in  a  7-day 
period. 

31.  Section  640.69  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

{640.69    Ganaral  raqulranMnta. 

***** 


(d)  Samples.  If  samples  are  provided, 
they  shall  meet  the  following  standards: 

(1)  Prior  to  filling,  all  samples  shall  be 
marked  or  identified  so  as  to  relate  them 
directly  to  the  donor  of  that  imit  of 
plasma. 

(2)  All  samples  shall  be  filled  at  the 
time  the  final  product  is  prepared  by  the 
person  who  prepares  the  final  product. 

(3)  All  samples  shall  be  representative 
of  the  contents  of  the  final  product  or  be 
collected  from  the  donor  at  the  time  of 
filling  the  collection  container. 

(4)  All  samples  shall  be  collected  in 

a  manner  that  does  not  contaminate  the 
contents  of  the  final  container. 

32.  Section  640.71  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

1640.71    Manufacturing  responsibility. 

(a)  All  steps  in  the  manufacturing  of 
Source  Plasma,  including  donor 
examination,  blood  collection, 
plasmapheresis,  laboratory  testing, 
labeling,  storage,  and  issuing  shall  be 
performed  by  personnel  of  the 
establishment  licensed  to  manufacture 
Soim:e  Plasma,  except  that  the 
following  tests  may  be  performed  by 
personnel  of  an  establishment  licensed 
for  blood  and  blood  derivatives  under 
section  351(a)  of  the  Public  Health 
Service  Act,  or  by  a  clinical  laboratory 
that  meets  the  standards  of  the  Clinical 
Laboratories  Improvement  Act  of  1988 
(CLIA)  (42  U.S.C.  263a):  Provided,  The 
establishment  or  clinical  laboratory  is 
qualified  to  perform  the  assigned  test(s). 
***** 

33.  Section  640.72  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 


§640.72 

(a)*  *  * 

(1)  Dociunentation  shall  be  available 
to  ensure  that  the  shipping  temperature 
requirements  of  §  600.15  of  this  title  and 
of  §  640.74(b)(2)  are  being  met  for 
Source  Plasma  intended  for 
manufacture  into  injectable  products. 
***** 

Dated:  April  20. 1999. 
Jane  E.  Henney, 

Commissioner  of  Food  and  Drug^. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  99-21293  Filed  8-18-99;  8:45  am] 
BNXINQ  CODE  4iaO-01-F 
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PiMmk  DerlvativM  and  Other  Blood- 
Oarivdd  Producta;  Raqulremanta  for 
TracM^  and  NotificaHon 

AGENCK  Food  and  I>rug  Administration, 
HHS.  1 1 

ACnONp  I  Advance  notice  of  proposed 
rulemdiing. 


IT:  The  Food  and  Drug 
Admiiiistration  (FDA)  is  announcing  its 
intenti|cm  to  propose  regulations 
reqiuri^g  that  certain  blood-derived 
products,  including  certain  plasma 
derivatives,  be  tracked  from  a  U.S. 
license^  manufacturer,  through  the 
distribution  network,  to  any  patient 
having  custody  of  the  product. 
Additi^ally.  FDA  intends  to  require 
notifici^on  of  consignees  and  patients 
havingicustody  of  a  blood-derived 
product:  or  an  analogous  recombinant 
producftjin  the  event  the  product  is 
associa|t^  with  a  potential  increased 
risk  of  transmitting  a  communicable 
disease,  as  determined  by  FDA  or  by  a 
U.S.  liqansed  manufactiuer.  The 
regulations  would  also  apply  to  any 
blood-derived  product  which,  in  the 
future,  may  be  routinely  dispensed  to 
the  patient  and  held  by  the  patient  prior 
to  administration.  FDA  intends  to  take 
this  action  to  help  ensure  notification  of 
patients  having  custody  of  blood- 
derivet^  products  when  such  products 
may  bel^sociated  with  a  potential 
increased  risk  of  transmitting  a 
commiu)icable  disease  so  that  patients 
may  make  informed,  appropriate 
decisio^.  FDA  is  soliciting  comments 
and  info^ation  from  interested  persons 
concenltog  the  subject  matter  of  the 
proposed  regulations. 
DATES:  Sbbmit  written  comments  by 
November  17, 1999. 
AOORES^S:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Fi  Falter,  Center  for  Biologies 
Evaluat^^n  and  Research  (HFM-1 7) , 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  208520- 
1448, 30t-«27-621O. 
SUPPtfM^NTARY  INFORMATION: 

I.  Backg|t>und 

hi  a  July  25, 1996.  report  entitled 
"Protecting  the  Nations  Blood  Supply 


from  Infectious  Agents:  the  Need  for 
New  Standards  to  Meet  New  Threats," 
the  United  States  House  of 
Representatives  Committee  on 
Government  Reform  and  Oversight 
provided  recommendations  to  FDA  on 
improvement  of  the  biologies 
regulations.  One  of  the 
recommendations  concerned  the  need 
for  the  development  of  a  more  effective 
system  to  notify  patients  when  there  are 
adverse  events  associated  with  blood 
products. 

In  response  to  this  recommendation, 
FDA,  industry,  and  patient  groups  have 
already  taken  a  number  of  actions  to 
improve  the  agency's  and  industry's 
response  to  situations  related  to 
concerns  about  the  safety  of  blood 
products.  FDA  has  improved  its 
procedures  for  planning,  monitoring, 
coordinating,  and  directing  FDA 
investigations  for  a  range  of  situations 
including  error  and  accident  reports, 
recalls,  and  reports  of  injury  or  illness, 
including  those  related  to  plasma 
derivatives.  Although  primary 
responsibility  for  notification  of  recalls 
falls  to  the  manufacturer  of  the  product 
being  recalled,  FDA  uses  a  variety  of 
electronic  communications  to  make 
information  on  recalls  and  withdrawals 
available  to  the  public,  lliese  include 
information  on  the  Center  for  Biologies 
Evaluation  and  Research  World  Wide 
Web  home  page,  a  Fax-on-Demand 
system,  press  releases,  talk  papers  (FDA 
briefing  documents),  and  a  "Blood  and 
Plasma  Products"  hotline.  Interested 
persons  may  subscribe  electronically  to 
the  notification  system  to  receive  new 
information  automatically.  FDA 
routinely  communicates  information 
regarding  recalls  and  withdrawals  of 
plasma  derivatives  to  consumer  groups 
such  as  the  National  Hemophilia 
Foundation  and  the  Committee  of  Ten 
Thousand.  FDA  continues  to  work  with 
regulated  industry  to  improve  the  safety 
of  the  blood  supply,  including  the 
development  of  new,  safer  products. 

FDA  has  had  extensive  dialogue  with 
a  variety  of  interested  persons  in 
evaluating  the  current  procedures  for 
identifying  and  notifying  recipients  in 
case  of  safety  issues  related  to  blood 
products.  FDA,  along  with  other 
Government  organizations,  held  a 
public  workshop  on  November  19.  1996, 
to  obtain  public  input  on  notification  of 
the  public  on  recalls  and  ongoing 
investigations  (see  the  notice  of  meeting 
in  the  Federal  Register  of  November  1, 
1996  (61  FR  56549)).  Subsequently,  FDA 
has  met  with  numerous  consumer 
groups  and  industry  organizations  to 
discuss  notification  issues.  After 
extensive  discussions  with  patient 
communities  and  within  the 


Department  of  Health  and  Human 
Services,  FDA  beUeves  that  there  is  a 
consensus  that  persons  in  custody  of  a 
product  that  may  be  associated  with  a 
potential  increased  risk  of  transmitting 
disease  should  be  so  notified:  however, 
it  remains  unclear  as  to  what 
specifically  would  be  the  most  efficient, 
least  burdensome,  process  that  would 
ensure  appropriate  notification  of  all 
affected  persons. 

The  voluntary  programs  for  notifying 
recipients  in  cases  of  issues  related  to 
the  quality  of  blood  products  are  fairly 
new  and  efforts  continue  to  recruit 
participation  by  patientr  who  are  blood 
product  recipients.  Thus  the  success  of 
the  volimtary  programs  cannot  yet  be 
fully  assessed.  However,  the  success  of 
such  voluntary  programs  will  always 
depend  on  the  continued  voluntary 
support  by  manufacturers  of  blood 
products  and  the  continued  vigorous 
recruitment  of  patient/recipients  to 
encourage  full  participation.  FDA  ii 
concerned  that  the  continued  success  of 
patient  notification  cannot  be  assured 
without  regulatory  standards  for  the 
performance  of  such  notification 
programs  and  without  a  clear 
mechanism  of  enforcement  in  the  event 
a  notification  program  is  found 
deficient.  FDA  intends  (p  continue  to 
monitor  progress  in  the  implementation 
of  the  voluntary  systems  and  will 
consider  elements  of  the  voluntary 
systems  when  developing  any 
regulations  resulting  from  this  notice. 
FDA  believes  there  should  be  a 
standardized  notification  system,  clearly 
understood  by  industry  and  by  users  of 
blood  products,  and  over  which  FDA 
has  clear  enforcement  authority  to  help 
ensure  that  notification  consistently  and 
comprehensively  takes  place. 

Accordingly,  FDA  is  considering 
rulemaking  to  provide  for  the  prompt 
notification  of  patients  who  may  possess 
certain  plasma  derivative  products  for 
their  own  use  when  information 
indicates  a  potential  for  the  product  to 
transmit  a  communicable  disease.  FDA 
recognizes  that  there  are  several  ~ 
alternatives  as  to  how  this  notification 
could  best  be  accomplished.  Any  such 
rule  would  involve  the  cooperation  of  a 
number  of  entities  who  must  provide 
information  to  help  ensure  that 
appropriate  notification  takes  place, 
including  the  manufacturers  of  such 
products,  consignees  who  hold  the 
product  for  further  sale  (wholesale 
distributors),  consignees,  such  as 
hospitals  and  pharmacies,  who  provide 
the  product  directly  to  tKe  patient,  and 
patients.  Accordingly,  in  sections  II.  and 
ni.  of  this  document  FDA  outlines  the 
concepts  and  alternatives  it  is 
considering  in  the  development  of  these 
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ragulatiaos  sod  invitas  infbnnatioii  and 
oonunants  on  the  various  concepts  and 
ahamativas  from  all  interested  persons. 

n. 


Under  the  biologies  licensing  and 
q[uaiantine  provisions  of  the  Public 
Haehh  Service  Act  (42  U.S.C.  262-264) 
and  die  drug,  device,  and  general 
administrative  provisions  of  the  Federal 
Food,  Drug,  and  Cosmedc  Act  (the  act) 
(21  U.S.C  351-353,  355-360,  and  371- 
374)).  FDA  has  die  authority  to  issue 

3ilations  designed  to  protect  the 
lie  from  unsafs  or  inefliBCtive 
ological  products  and  to  issue 
leguladons  necessary  to  prevent  the 
transmission  of  communicable  diseases. 
Biological  products  derived  from  human 
plasma  have  an  inherent,  potential  risk 
to  transmit  communicable  diseases. 
Donon  of  the  plasma  source  material 
are  screened  and  tested  for  the  potential 
to  transmit  a  communicable  disease, 
ftoducts  made  from  plasma  may  be 
further  tested  and  treated  by  a  process 
intended  to  remove  or  destroy  infectious 
disease  agents.  However,  despite  these 
multiple  precautions,  there  are 
occasions  when  problems  are  identified 
which  may  increase  the  potential  risk 
that  the  plasma  derivative  may  transmit 
a  communicable  disease.  Depending  on 
the  particular  facts,  the  manufacturer 
may  initiate  a  recall  or  market 
withdrawal  of  the  product  so  that 
consignees  of  the  plasma  derivative  may 
take  appropriate  action  to  prevent  the 
further  marketing  of  the  product  (see 
Title  21  of  the  Code  of  Federal 
Regulations  {CFR),  part  7  (21  CFR  part 
7)  for  additional  information  on  the 
recall  and  market  withdrawal 
processes). 

For  some  plasma  products,  generally 
those  that  may  be  chronically 
administered  through  the  lifetime  of  the 
patient,  the  plasma  derivative  may  be 
prescribed  to  the  patient  and  held  at  the 
patient's  residence  until  the  product  is 
administered.  (Note  that  although  FDA 
is  aware  only  of  certain  plasma 
derivative  products  being  routinely  held 
in  the  patient's  custody,  FDA  intends 
that  any  regulations  concerning 
notification  would  apply  to  any  blood- 
derived  product  which  may,  now  or  in 
the  futvire,  be  released  into  the  custody 
of  a  patient.)  FDA  believes  that  patients 
having  custody  of  plasma  derivatives 
are  not  consistently  notified  of  lot- 
specific  product  recalls  or  withdrawals 
associated  with  a  potential  increased 
risk  of  a  communicable  disease  or  such 
notification  has  not  been  timely  to 
ensure  that  appropriate  action  may  be 
taken  by  the  patient 


Tliafe  are  voluntary  tracking  and 
notification  sjrstems  in  piece  n>r  specific 
plasma  derivatives,  but  these  systems 
require  patients  to  register  with  the  data 
base  administrator  in  ordw  for  the 
patients  to  be  notified.  In  order  to 
protect  patients  and  to  better  prevent 
the  transmission  of  communicable 
diseases  through  plasma  derivatives, 
FDA  is  considering  the  issuance  of  a 
proposed  rulemaking  that  would  require 
that  patients  having  custody  of  plasma 
derivatives  be  promptly  notified  of 
specific  lots  associated  with  a  potential 
increased  risk  of  a  communicable 
disease.  Because  of  the  importance  of 
such  a  notification,  FDA  is  considering 
defining  when  notification  should  take 
place  and  setting  timeframes  during 
which  notification  must  be  performed. 
The  proposed  rulemaking  would  also 
include  requirements  for  tracking  of 
plasma  derivatives  to  patients  who  have 
custody  of  these  products  for  the 
purpose  of  permitting  identification  of 
such  patients  for  notif3ang  them  of 
recalls  and  market  withdrawals. 

m.  Concepts  of  the  Proposed 
Rulemaking 

The  following  discussion  is  not 
intended  to  indicate  the  specific  content 
of  the  proposed  rulemaking.  It  is  meant 
only  to  describe  concepts  to  be  covered 
by  \he  proposed  regulations.  The 
discussion  identifies  a  number  of 
specific  topics  on  which  the  agency  is 
seeking  additional  information. 
However,  FDA  welcomes  comments  on 
any  aspect  regarding  the  notification  of 
patients  relating  to  the  safety  of  plasma 
derivative  products.  Comments  received 
in  response  to  this  advance  notice  of 
proposed  rulemaking  (ANPRM)  will  be 
used  to  develop  the  proposed  rule.  FDA 
specifically  requests  comments  on  the 
concepts  that  follow. 

A.  Scope  of  the  Regulations — T^es  of 
Blood-Derived  Products 

The  intent  of  the  regulations  would  be 
to  help  ensure  that  patients  possessing 
plasma  derivative  products  are  notified 
of  a  potential  increased  risk  of 
communicable  disease  so  that  they  may 
take  appropriate  action,  such  as 
returning  the  product  to  the  distributing 
establishment.  Therefore,  FDA  intends 
to  limit  the  scope  of  the  regulations  to 
those  plasma  derivatives  that  may  be 
distributed  directly  to  a  patient.  Such 
products  include  Antihemophilic  Factor 
(AHF  or  Factor  VIII)  for  the  treatment  of 
hemophilia  A,  Factor  IX,  used  for  the 
treatment  of  hemophilia  B,  Alpha-1- 
Proteinase  Inhibitor  (Human),  used  for 
the  treatment  of  alpha-1  antitrypsin 
deficiency  and  products  analogous  to 
those  listed  previously,  such  as  porcine 


AHF  and  products  made  using 
recombinant  technology.  The  proposed 
rulemaking  would  not  apply  to  plasma 
derivative  products,  sudi  as  albumin, 
that  are  not  routinely  prescribed  for 
home  use. 

FDA  notes  that  occasionally  patients 
may  take  custody  of  Immime  Globulin 
Intravenous  (Human)  (also  known  as 
IGIV)  for  administration  at  home.  FDA 
estimates  that  approximately  5  pwcent 
of  the  IGIV  prescribed  is  taken  into  the 
custody  of  me  patient.  FDA  believes 
that  such  patients  should  be  notified  in 
cases  when  the  IGIV  is  associated  with 
a  potential  increased  risk  of  transmitting 
a  communicable  disease.  The  agency 
also  recognizes  the  complexity,  expense, 
and  inefBdency  of  a  system  which 
would  be  needed  to  track  large  volumes 
of  product,  for  the  purpose  of 
potentially  notifying  a  small  proportion 
of  patients.  It  may  be  more  efficient  to 
provide  specific  arrangements  for 
notification  at  the  time  the  product  is 
prescribed  to  the  limited  niunber  of 
patients  who  are  taking  custody  of  the 
product  for  home  use.  FDA  invites 
comments  and  recommendations  on 
how  appropriate  information  regarding 
product  safety  can  be  provided  to  such 
patients  and  whether  alternative 
procedures  for  such  a  system  should  be 
codified  as  part  of  the  notification 
rulemaking.  FDA  also  invites  comments 
as  to  whether  other  blood  products 
should  be  included  imder  the 
regiilations,  including  a  discussion  of 
the  extent  of  the  increased  burdens  and 
public  health  advantages  associated 
with  such  an  expansion. 

Currently,  FDA  is  aware  only  of 
plasma  derivative  products  being 
released  into  the  custody  of  patients.  It 
is  possible  that  in  the  futiu«  other 
products,  derived  from  other  blood 
components,  such  as  red  blood  cells  or 
white  blood  cells,  may  be  routinely 
dispensed  into  the  custody  of  patients. 
In  such  a  case,  FDA  intends  that  the 
requirements  for  tracking  and 
notification  would  also  apply  to  the 
blood-derived  product.  Because  the 
information  that  FDA  has  so  far 
gathered  and  the  information  being 
sought  by  FDA  pertains  primarily  to 
plasma  derivative  products,  this 
ANPRM  will  continue  to  focus  upon 
plasma  derivative  products.  However, 
FDA  invites  conunents  on  what 
additional  blood-derived  products  may 
be  dispensed  into  the  custody  of  a 
patient  in  the  future. 

As  discussed  earlier  in  this  docmnent, 
a  number  of  volimtary  efforts  are  under 
way  to  assist  in  the  notification  of 
persons  in  custody  of  a  plasma 
derivative  product  associated  with  9 
potential  increased  risk  of  transmitting 
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a  conununicable  disease.  Although  FDA 
believes  that  there  may  be  innate 
limitaiiDns  to  any  voluntary  system, 
little  information  is  available  to  the 
agency  regarding  the  effectiveness  of  the 
volimtja^  systems  in  place.  FDA 
requests  data  on  the  effectiveness  of 
such  systems  in  identifying  all  persons 
who  may  have  custody  of  a  plasma 
derivative  product  and  notifying  them 
in  easel  the  product  is  associated  with  a 
potent!^  increased  risk  of  transmitting 
a  comittunicable  disease.  FDA  also 
requesu  comments  on  whether  such 
systempi  may  be  improved  and,  if  so, 
whethet  regulations  establishing  a 
mandatory  notification  process  would 
remainj  appropriate. 


B.  Sco6f  of  the  Regulations— Reasons 
for  Nomcation 

At  thdp  time,  FDA  intends  that  the 
proposed  regulations  would  require 
notification  only  for  those  plasma 
deiivatlye  lots  which,  within  the  dating 
period  m  the  product,  may  be  associated 
with  a  pptential  increased  risk  of 
transm^flting  a  commxmicable  disease.  In 
general^  jFDA  believes  that  notification 
of  end-tisers  should  take  place  in  the 
same  id^tances  for  which  manufecturers 
are  novr^either  recalling  or  withdrawing 
plasmajderivative  products  because  of  a 
potential  increased  risk  of  transmitting 
disease  A  biological  product  may  be 
imaccepiable  for  human  use  due  to  a 
wide  nu^  of  reasons,  many  not  related 
to  comitwmicable  disease.  FDA  is 
inviting  comments  on  how  the  basis  for 
notificapon  should  be  defined  in  the 
regulaticais  so  as  to  appropriately 
establish  the  criteria  for  determining 
when  notification  should  be  required. 
FDA  is  llso  inviting  comments  and 
informaqon  on  whether  the  scope 
should  be  expanded  to  cover  other 
instancdl,  which  may  affect  the  safety  of 
the  product  but  which  may  not  be 
associated  with  a  potential  increased 
risk  of  communicable  disease.  An 
establish^  tracking  and  notification 
system  <^euld  be  used  in  the  notification 
of  patiei^is  having  custody  of  plasma 
derivations  for  all  recalls  and  market 
withdray^als.  FDA  invites  comments  on 
the  adedi^acy  of  the  cmrent  recall 
process  lii  situations,  other  than  those 
related  tp  the  risk  of  commimicable 
disease,  land  the  additional  benefits  that 
would  bfe  provided  by  requiring  patient 
notificattim  when  compared  with  the 
additional  burdens  associated  with  the 
notificatipn  process. 

C.  Who  Should  Be  Responsible  for 
Notificatipn  and  Related  Tracking 
Responsibilities? 

In  a  recall,  the  manufacturer  has 
primary  responsibility  for  ensuring  that 


the  recall  is  undertaken  promptly  and 
that,  based  on  an  assessment  of  the  risk, 
it  extends  to  an  appropriate  level,  such 
as  to  the  end-user  of  the  product. 
However,  other  persons,  such  as  the 
consignees  in  receipt  of  the  product, 
play  an  integral  part  in  the  recall 
process. 

.    FDA  is  aware  of  consiuner  concerns 
that  manufacturers  should  not  know  the 
identity  of  a  patient  using  its  product. 
Because  of  concerns  about  maintaining 
confidentiality  of  patients,  FDA  believes 
that  the  maniilacturer  should  not  be 
required  to  directly  contact  patients  for 
notification  purposes.  Such  notification 
could  either  be  accomplished  by  those 
consignees  who  provided  the  product  to 
the  patient  or  by  an  independent  third 
party  contracted  by  the  manufactiu^r  to 
notify  patients  in  the  case  of  a 
notification  or  withdrawal  related  to  the 
potential  &ansmission  of  a 
communicable  disease,  while  not 
divulging  patient  information  to  the 
manufactiu^r.  FDA  invites  comments  as 
to  whether  the  consignees  shoidd  be 
held  responsible  for  notification, 
whether  a  manufacturer  should  be 
required  to  contract  with  a  third  party 
to  perform  notification,  or  whether 
either  option  shoiUd  be  permitted  imder 
the  regidations. 

D.  Tracking  of  the  Consignment  of 
Applicable  Plasma  Derivatives 

FDA  intends  that  the  proposed  rule 
would  require  that  plasma  derivatives 
prescribed  to  patients  for  home  use  be 
tracked  fi-om  the  manufoctiuer,  to  any 
consignees,  and  ultimately  to  such 
patients  for  the  purpose  of  permitting 
identification  of  such  patients  when 
they  need  to  be  notified  about  a  product 
associated  with  the  potential  increased 
risk  of  transmitting  a  communicable 
disease.  The  tracking  of  product  to 
intermediate  consignees  would  be 
necessary  for  notifying  them  about  the 
product  risk  and  thus  preventing  further 
distribution  of  the  implicated  product 
lot  to  patients  for  home  use.  Depending 
on  the  mechanism  of  notification  (see 
section  III.G  of  this  dociunent),  required 
tracking  information  could  be  specific 
for  each  lot  or  could  simply  be  die 
ability  to  identify  all  consignees  and 
patients  who  have  received  that  specific 
plasma  derivative  product,  regardless  of 
what  product  lots  they  may  have 
received.  FDA  invites  comments,  data, 
and  other  information  on  the  potential 
recordkeeping  burdens  that  would  be 
associated  with  tracking  such  plasma 
derivative  products,  including  any 
estimates  of  the  time  it  would  take  to 
prepare  such  records  and  of  the  number 
of  recordkeeping  entries  that  would  be 
necessar}/  each  year  to  maintain  these 


tracking  records.  Data  are  requested 
both  for  keeping  lot  specific  tracking 
information  and  for  product  specific 
infomuition. 

E.  Initiation  of  Notification 

In  most  cases  the  manufacturer  woidd 
be  the  first  to  determine  that  a  plasma 
derivative  may  be  associated  with  a 
potential  increased  risk  of  transmitting 
a  communicable  disease.  However, 
based,  for  example,  on  consiuner 
complaints,  laboratory  evidence,  or 
information  obtained  during  inspection 
by  FDA  or  from  other  public  health 
agencies,  FDA  anticipates  there  woidd 
be  occasions  when  it  is  FDA  that  in^Ves 
the  initial  determination  that 
notification  is  required.  In  such  cases, 
FDA  believes  the  most  efficient  means 
of  initiating  notification  would  be  for 
FDA  to  inform  the  manufacturer  by  an 
appropriate  means  of  rapid 
commimication,  such  as  fax,  electronic 
mail,  or  telephone,  to  initiate 
notification,  immediately  followed  by 
written  information  further 
documenting  why  the  agency  deems 
notification  necessary.  The  previous 
description  is  a  simplification  of  the 
process  which  would  generally  take 
place  when  problems  are  perceived  with 
a  product.  In  most  cases,  there  would  be 
considerable  discussion  among  expterts, 
at  FDA  and  at  the  manufactiu«r,  to 
evaluate  the  available  information  and 
assess  its  implications  for  the  safety  of 
the  affected  products  before  a  decision 
to  notify  would  be  made.  Thus,  the 
process  described  previously  would 
only  be  the  final  step  in  the 
determination  that  notification  is 
required. 

FDA  requests  comments  on  what 
should  be  the  required  elements  of  the 
determination  that  mandatory 
notification  is  to  take  place  and  what 
information  regarding  that 
determination  should  be  shared 
between  FDA  and  the  manufacttuer. 

F.  Timing  for  Notification 

Because  the  plasma  derivatives  held 
by  a  patient  may  be  administered  at  any 
time,  FDA  believes  that  notification  of 
the  patient  should  take  place  as  rapidly 
as  possible  after  the  determination  that 
a  notification  is  necessary.  In  some 
cases  the  first  attempt  at  notifying  a 
patient  may  not  be  fruitful;  the  patient 
may  be  away  from  his  or  her  home  or 
otherwise  unavailable.  Accordingly, 
FDA  is  also  considering  a  regulatory 
standard  for  the  time  by  which  full 
notification  of  patients  should  be 
completed  (or  by  when  it  is  determined 
that  the  patient  cannot  be  notified  with 
the  currently  available  information). 
From  the  time  that  either  the 
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manufacturer  determines  notification  is 
appropriate  or  FDA  informs  the 
manufacturer  that  notification  is 
required,  FDA  is  considering  a  standard 
that  the  initial  attempt  to  notify  all 
persons  with  custody  of  the  product 
must  take  place  within  2  days.  For  those 
cases  when  the  initial  notification 
attempt  fails,  FDA  is  considering 
requirements  that  procedures  must  be  in 
place  for  two  additional  attempts  for 
notification:  with  the  final  attempt  in 
written  form  taking  place  within  1  week 
from  the  beginning  of  the  notification 
process.  FDA  invites  comments  and 
information  on  how  rapidly  it  is  feasible 
to  attempt  to  contact  patients  who  may 
possess  the  product  subject  to 
notification  and  how  much  time  should 
be  allotted  to  complete  the  notification 
process,  tf  possible,  the  comments 
should  describe  in  detail  the  steps 
which  should  take  place  in  the 
notification  process  and  the  time  which 
should  be  allotted  for  each  step.  FDA 
also  invites  comments  on  how  much 
time  should  be  permitted  to  contact 
consignees,  other  than  the  patients  with 
custody  of  the  product,  who  also  may  be 
in  possession  of  the  product. 

G.  Who  Should  Be  Notified 

FDA's  public  health  objectives  would 
be  met  if  only  those  patients  are  notified 
who  possess  the  product  lot(s)  with  an 
increased  potential  for  transmitting  a 
commimicable  disease.  However,  a 
possible  alternative  would  be  to  notify 
all  patients  who  have  been  dispensed 
the  brand  of  plasma  derivative  in 
question  during  the  time  period  that  the 
product  lot  subject  to  the  notification 
has  been  in  distribution.  This  method 
would  negate  the  need  to  track  plasma 
derivative  products  to  the  end-user  by 
lot  ntunber.  FDA  invites  comments  on 
the  comparative  advantages  and 
disadvantages  of  notifying  only  those 

{>atients  who  may  possess  the  product 
ot  in  question  versus  notifying  all 
patients  who  may  possess  the  indicated 
brand  of  the  plasma  derivative.  Under 
any  system,  the  information  provided  to 
patients  would  be  lot  specific. 

H.  Information  Included  in  a 
Notification  of  Patients 

Required  information  to  include  in  a 
notification  of  patients  could  include 
specific  lot  information,  a  statement  to 
describe  the  risk  potentially  affecting 
the  product  lot,  and  instructions  for 
further  action  to  be  taken  by  the  patients 


who  have  custody  of  the  product  lot  in 
question.  FDA  invites  comments  on 
whether  the  previous  information  is 
appropriate  and  adequately 
comprehensive  for  notification. 

/.  Adequacy  of  the  Notification  Process; 
Quality  Assurance 

FDA  recognizes  that,  even  with  a 
standard  mandatory  process, 
notification  of  every  patient  may  not  be 
successful.  For  example,  the  patient 
may  have  moved  or  may  be  away  bom 
his  or  her  home  for  an  extended  period 
of  time.  FDA  is  considering  a 
requirement  that  the  maniifecturer  have 
a  process  in  place  to  evaluate,  in 
cooperation  with  its  consignees  or  any 
third  party  involved  in  notification,  the 
effectiveness  of  its  notification  process, 
such  as  through  the  selected  sampling  of 
patients  who  should  have  been  notified, 
and,  with  such  information,  determine 
how  its  notification  process  could  be 
improved.  FDA  invites  comments  on  the 
most  appropriate  means  for  evaluating 
the  effectiveness  of  the  notification 
process  and  who  (the  manufacturer, 
consignees,  a  third  party)  should  be 
involved  in  such  an  evduation. 

/.  Relationship  of  Notification  With 
Product  Recalls  and  Withdrawals 

In  most,  if  not  all,  situations  for  which 
FDA  is  considering  requiring 
notification,  maniifacturers,  under 
current  procedures,  would  subject  the 
product  to  recall  or  market  withdrawal. 
Procedures  for  product  recalls  are 
presented  as  guidance  in  21  CFR  part  7. 
"Market  withdrawal"  is  defined  in  §  7.3. 
Product  recalls  and  market  withdrawals 
are  similar  functions  for  the  removal  or 
correction  of  a  marketed  product.  In  the 
case  of  recalls  the  product  is  considered 
to  be  in  violation  of  the  law  and  may  be 
subject  to  a  regulatory  action  by  FDA, 
such  as  seizure  of  the  product.  A  market 
withdrawal  may  be  performed  for  a 
distributed  product  associated  with  a 
minor  violation  or  for  products  that  are 
not  in  violation  of  the  law.  Many  of  the 
procedures  described  in  this  ANPRM  as 
potentially  appropriate  for  the 
notification  process  are  identical  or 
similar  to  procedures  generally 
performed  in  a  product  recall  or  market 
withdrawal  (see,  for  example,  the 
procedures  for  development  of  a  recall 
strategy  (§  7.42(a)(1)),  conducting 
effectiveness  checks  (§  7.42(b)(3)),  and 
recall  communications  (§  7.49)).  FDA 
invites  comments  on  the 


interrelationship  among  product  recalls, 
withdrawals,  and  the  notification 
process  described  in  this  ANPRM.  What 
recall/withdrawal  procedures  would 
continue  to  be  appropriate  in  the  event 
FDA  requires  patient  notification?  How 
may  the  process  best  be  integrated  to 
ensure  effective  notification  and 
product  removal? 

K.  Informing  Patients  of  the  Notification 
Process 

FDA  believes  that  a  patient  taking 
custody  of  a  plasma  derivative  should 
be  informed  that  she  or  he  will  be 
notified  in  the  event  the  plasma 
derivative  is  associated  with  a  potential 
increased  risk  of  transmitting  a 
communicable  disease.  This 
information  should  be  provided,  in 
writing,  when  receiving  delivery  of  the 
plasma  product  or  before,  such  as  at  the 
time  the  product  is  prescribed.  FDA 
invites  comments  on  whether  such 
information  can  best  be  provided  in  the 
form  of  patient  labeling  accompanying 
the  product  or  should  be  delivered  by 
other  means.  FDA  also  invites 
comments  on  whether  such  information 
can  be  standardized  for  all  plasma 
derivative  products  and,  if  so,  who 
should  be  responsible  for  preparing 
such  information. 

IV.  Request  for  CommentB 

hiterested  persons  may,  on  or  before 
November  17, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
general  and  specific  issues  presented  in 
this  ANPRM.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  ANPRM  is  issued  under  section 
201  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321  et  seq.)  and 
under  authority  of  the  Commissioner  of 
Food  and  Drugs. 

Dated:  June  15, 1999. 
Jane  E.  Henney, 

Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
(FR  Doc.  99-21294  Filed  8-18-99;  8:45  am) 
BHXma  COOE  41«>-01-F 
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DEPARTMENT  OF  TRANSPORTATION 

nieterch  and  Special  Programa 
Admlniab'atlon 

49  CFR  Parte  171. 172,  and  175 
[Docint  No.  HM-224A] 
Rm2137-AC92 


Chemical 
OxMinra  and  ComprMaed  Oxygen 
Aboard  Aircraft 

agency:  Research  and  Special  Programs 

Administration  (RSPA).  DOT. 

action;  Final  rule. 

summary:  RSPA  is  amending  the 
Hazardous  Materials  Regulations  to: 
Prohibit  the  carriage  of  chemical 
oxidizers  in  inaccessible  aircraft  cargo 
compartments  that  do  not  have  a  fire  or 
smoke  detection  and  fire  suppression 
system;  require  oxygen  cylinders  to  be 
placed  in  an  outer  packaging  when 
transported  aboard  aircraft;  limit  the 
niunber  of  oxygen  cylinders  that  may  be 
stowed  on  an  aircraft  in  inaccessible 
cargo  compartments  that  do  not  have  a 
fire  or  smoke  detection  system  and  a  fire 
suppression  system  (e.g.,  a  Class  D  cargo 
compartment);  limit  the  number  of 
oxygen  cylinders  that  may  be  stowed  in 
a  Class  B  cargo  compartment  or  its 
equivalent  (i.e.,  an  accessible  cargo 
compartment  equipped  with  a  fire  or 
smoke  detection  system  but  not  a  fire 
suppression  system);  authorize 
transportation  of  a  limited  niunber  of 
oxygen  cylinders  in  the  passenger  cabin 
of  passenger-carrying  aircraft;  and 
prohibit  ti^e  carriage  of  personal-use 
chemical  oxygen  generators  on 
passenger-carrying  aircraft  and  the 
carriage  of  spent  chemical  oxygen 
generators  on  both  passenger-carrying 
and  cargo  aircraft. 

This  final  rule  is  being  issued  in 
consultation  with  the  Federal  Aviation 
Administration  (FAA)  to  enhance  air 
transportation  safety. 
DATES:  Effective  Date:  The  effective  date 
of  these  amendments  is  March  1,  2000. 

Permissive  Compliance  Date: 
Compliance  with  the  requirements 
adopted  herein  is  authorized  as  of 
October  22, 1999. 

Incorporation  by  Reference  Date:  The 
incorporation  by  reference  of  a 
pubUcation  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  LaValle  or  John  Gale,  Office  of 
Hazardous  Materials  Standards,  (202) 
366-8553,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 


Seventh  Street  S.W.,  Washington  DC 

20590-0001. 

SUPPt^MENTARY  INFORMATION: 

L  Background 

On  May  11, 1996,  Valujet  Airlines 
flight  No.  596  crashed  in  the  Florida 
Everglades  resulting  in  110  fatalities. 
The  National  Transportation  Safety 
Board  (NTSB)  found  that  chemical 
oxygen  generators  initiated  and  then 
intensified  a  fire  in  a  Class  D  cargo 
compartment,  which  caused  the  crash. 
Shortly  after  the  crash,  NTSB 
recommended  that  RSPA,  together  with 
FAA,  "prohibit  the  transportation  of 
oxidizers  and  oxidizing  materials  (e.g., 
nitric  acid)  in  cargo  compartments  that 
do  not  have  fire  or  smoke  detection 
systems." 

In  subsequent  rulemaking  actions, 
RSPA  has  prohibited  the  transportation 
of  chemical  oxygen  generators  as  cargo 
on  board  passenger-carrying  airlines, 
and  issued  standards  governing  the 
transportation  of  chemical  oxygen 
generators  on  cargo-only  aircraft.  61  FR 
26418  (May  24. 1996);  61  FR  68952 
(Dec.  30, 1996);  62  FR  30767  (June  5, 
1997);  62  FR  34667  (June  27, 1997).  On 
February  17, 1998,  FAA  published  a 
final  rule  that  upgraded  \hs  fire  safety 
standards  for  Class  D  compartments  for 
certain  transport-category  airplanes.  63 
FR  8033.  FAA's  rulemaking  has  a 
compliance  date  of  March  19,  2001. 

On  December  30. 1996,  RSPA 
published  a  notice  of  proposed 
rulemaldng  (NPRM)  in  the  Federal 
Register  (61  FR  68955)  proposing  to 
amend  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  Parts  171- 
180)  to  prohibit  the  carriage  of 
oxidizers,  including  compressed 
oxygen,  in  passenger-carrying  aircraft. 
That  proposal  also  would  have  had  the 
effect  of  limiting  packages  of  oxidizers 
that  are  allowed  on  cargo  aircraft  to 
locations  accessible  to  crew  members 
(see  49  CFR  175.85(b)).  hi  the  December 
30. 1996  NPRM,  RSPA  analyzed  the 
possible  prohibition  of  oxidizers  in 
Class  D  cargo  compartments  only,  and 
proposed  a  new  §  175.85(d)  to  prohibit 
loading  or  transporting  in  a  Class  D 
compartment  any  package  containing  a 
hazardous  material  for  which  an 
OXIDIZER  or  OXYGEN  label  is  required. 
On  August  20, 1997,  RSPA  published  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  (62  FR  44374) 
further  analyzing  the  possible 
prohibition  of  oxidizers  aboard 
passenger-carrying  aircraft  in  Class  B 
and  C  cargo  compartments. 

The  classification  of  cargo 
compartments  aboard  transport-category 
aircraft  is  specified  in  14  CFR  25.857 
and  discussed  in  RSPA's  NPRM  and 


SNPRM.  In  general,  a  Class  B 
compartment  is  one  which  is  accessible 
to  a  crew  member  with  a  hand-held  fire 
extinguisher  and  has  an  approved 
smoke  or  fire  detection  system.  Class  C 
and  D  compartments  are  not  accessible 
during  flight  and  have  means  to  control 
ventilation  and  exclude  hazardous 
quantities  of  smoke  or  flames  bom  the 
passenger  compartment  and  cockpit.  A 
Class  C  compartment  also  has  an 
approved  smoke  or  fire  detection  system 
and  a  built-in  fire  suppression  system. 
In  this  final  rule,  when  reference  is 
made  to  Class  B.  Class  C  or  Class  D 
aircraft  cargo  compartments,  we  are  also 
including  cargo  compartments  on  non- 
transport  category  airplanes'  that  have 
similar  characteristics.  The  limitations 
and  prohibitions  for  Class  D 
compartments  also  apply  to  non- 
transport  category  airplanes  that  do  not 
have  detection  and  suppression 
equipment,  similar  to  Class  D 
compartments  in  transport-category 

In  the  NPRM  and  SNPRM.  RSPA  also 
proposed  to  completely  prohibit  the 
transportation  of  chemical  oxygen 
generators  that  have  been  discharged 
("spent")  and  to  prohibit  the 
transportation  of  personal-use  chemical 
oxygen  generators  on  passenger-carrying 
aircraft.  On  August  27, 1998.  FAA 
published  an  NPRM  proposing  to  ban, 
in  certain  domestic  operations,  the 
transportation  of  devices  designed  to 
chemically  generate  oxygen,  including 
devices  that  have  not  yet  been  charged 
for  the  generation  of  oxygen.  63  FR 
45913.  In  response  to  a  request  fix)m 
nine  industry  associations,  on  January 
14, 1998,  RSPA  and  FAA  held  a  public 
meeting  to  more  ftilly  explore  all  the 
issues  relating  to  the  proposals  in  the 
NPRM  and  SNPRM. 

The  amendments  adopted  in  this  final 
rule  respond  to  the  NTSB 
recommendation  and  are  based  on  the 
merits  of  comments  and  the  assessment 
of  RSPA  and  the  FAA  of  the  hazards 
posed  by  oxidizers.  In  its 
recommendation,  NTSB  cited  three 
previous  incidents  in  which  oxidizers 
caused  fires  aboard  aircraft.  In  each  of 
these  incidents,  there  were  apparent  or 
known  serious  violations  of  die  HMR. 
RSPA  and  FAA  are  not  aware  of  any  fire 
aboard  an  aircraft  having  been  caused 
directly  by  transport  of  oxidizers  in 
conformance  wiUi  the  HMR.  However, 
RSPA  and  FAA  agree  with  the  NTSB 
that,  in  certain  circumstances,  oxidizers 
can  contribute  to  the  severity  of  a  fire 
and  pose  an  unreasonable  risk  when 
transported  in  an  inaccessible  cargo 
compartment  which  does  not  have  a  fire 
or  smoke  detection  system  and  a  fire 
suppression  system. 
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in  this  final 


n.  Co:  ^ments  and  Regulatory  Quinges 

A.Get^ral 

RSPA  received  more  than  55  written 
comments,  and  14  persons  made  oral 
presentations  at  the  public  meeting,  in 
response  to  the  NPRM  and  SNPRM.  The 
commdnters  included  shippers  and 
carriers  of  oxidizers  by  air,  related  trade 
associations,  the  NTSB,  and  persons 
who  DMed  supplemental  oxygen  during 
flight  ror  medical  reasons.  In  general, 
the  persons  that  submitted  comments: 

(1)  Supported  the  prohibition  of 
oxidizjors,  other  than  oxygen,  in  those 
cargo  Compartments  that  do  not  have 
fire  or  $moke  detection  and  fire 
suppre$sion  systems-, 

(2)  I^isagreed  with  the  proposed  total 
prohil)ition  of  oxidizers  carrieH  in  cargo 
comp^ijtments  aboard  passenger- 
carryiii^  aircraft  and  in  inaccessible 
cargo  (p^mpartments  aboard  cargo 
aircraft;  including  those  compartments 
with  direction  and  suppression  systems; 

(3)  Disagreed  with  the  proposed 
prohibiition  of  the  carriage  of 
comprised  oxygen  in  cargo 
companments  aboard  passenger- 
carryi^l  aircraft;  and 

(4)  Supported  the  proposals  to 
prohibit  the  transportation  of  spent 
oxygen  generators  aboard  aircraft  and  to 
eiimin^^e  the  exception  provided  in  49 
CFR  l^$.10(a){24)  for  personal  oxygen 
generat(^rs. 

B.  Oxidizers 


1.  Summary  of  Comments  on  Chemical 
Oxi("' 

RSPAI  proposed  to  prohibit  the 
transportation  of  chemical  oxidizers 
aboard  passenger-carrying  aircraft  and 
in  inacfi^ssible  cargo  compartments  of 
cargo  aircraft.  Most  of  the  commenters 
agreed  with  the  proposal  to  prohibit 
chemiqail  oxidizers  in  cargo 
compairtments  that  are  not  equipped 
with  fiiJQ  or  smoke  detection  systems 
and  fire  suppression  systems,  but 
disagreed  with  the  proposal  to  ban 
oxidizekk  bom  cargo  compartments  with 
fire  or  amoke  detection  and  fire 
suppression  systems. 

Air  ft-pducts  and  Chemicals,  Inc. 
suppor^d  the  rule  as  proposed.  It  stated 
that  "thw  prohibition  of  oxidizers  and 
similar  materials  aboard  passenger- 
carrying  aircraft  is  a  sensible  approach 
to  improving  the  safety  of  passenger 
flights."  NTSB  stated  that  it  "supports 
prohibi^^lg  the  carriage  of  oxidizers, 
includii^  compressed  oxygen,  in  Class 
D  compwtments  because  these 
compartments  do  not  have  smoke  and 
fire  detection  systems  *  *  *"  In  its 
comments  to  the  SNPRM,  NTSB  referred 
to  an  ear  ier  recommendation  that  FAA 


"consider  the  effects  of  authorized 
hazardous  materials  cargo  in  fires  for  all 
types  of  cargo  compartments."  It  urged 
RSPA  and  FAA  to  complete  a  study  of 
the  risks  associated  with  the 
transportation  of  hazardous  materials  on 
aircraft  and  "to  ban  any  hazardous 
materials,  including  oxidizers,  that 
cannot  be  safely  transported  in  aircraft 
cargo  compartments." 

Several  commenters  specifically 
stated  that  they  did  not  support  the  ban 
of  an  entire  division  of  hazardous 
materials  aboard  passenger-carrying 
aircraft  and  that  a  complete  ban  of 
oxidizers  would  increase  the  nimiber  of 
undeclared  hazardous  materials.  The 
Airline  Pilots  Association  (ALPA)  stated 
"prohibiting  the  carriage  of  all  oxidizers 
may  intrnHuce  additional  hazards.  This 
may  inadvertently  force  shippers  into 
illegally  shipping  materials  as 
undeclared  *  *  *"  ALPA  went  on  to 
say  that  "the  complete  banning  of  all 
oxidizers  *  *  *  goes  beyond  the 
seemingly  obvious  safety  implication 
and  does  not  appear  to  be  reasonable." 

Many  other  commenters  noted  that,  to 
date,  incidents  involving  hazardous 
materials  have  been  due  to  lack  of 
compliance  with  the  HMR.  They  stated 
that  the  better  course  of  action  would  be 
to  increase  education  and  enforcement, 
rather  than  ban  an  entire  category  of 
hazardous  materials.  The  Conference  on  • 
Safe  Transportation  of  Hazardous 
Articles  stated: 

People  who  ship  undeclared  hazardous 
materials  do  not  read  the  CFRs.  You  can  give 
all  the  instructions  you  like  in  the 
regulations,  and  the  people  who  ignored  the 
instructions  in  the  past  will  ignore  them  in 
the  future.  Now,  in  fact,  the  prohibition  will 
give  them  greater  incentive  to  embrace 
.  ignorance. 

The  Hazardous  Materials  Advisory 
Council  (HMAC)  stated  its  belief  that: 

*  *  *  the  rule's  provisions  will  do  nothing 
to  address  the  known  problem  of  undeclared 
or  misdeclared  shipments  of  hazardous 
materials  and  may  be  counterproductive  by 
increasing  such  shipments  by  unscrupulous 
persons.  In  our  opinion  this  could  present  a 
more  dangerous  situation  to  passengers  and 
airline  employees  than  at  present. 

Several  commenters  stated  that  a  ban 
of  certain  materials  on  aircraft  is  no 
guarantee  that  those  who  are  unaware  of 
the  regulations  will  not  continue  to  ship 
undeclared  hazardous  materials.  They 
suggested  that  public  education  and 
aggressive  enforcement  (including 
appropriate  penalties  for  violation  of  the 
HMR)  would  better  promote  safe 
transportation.  Mallinckrodt,  a  shipper 
of  oxidizers,  stated,  "We  ship  oxidizers, 
paying  particular  attention  to  complying 
with  these  methods  and  have  had  no 
incidents  of  which  we  are  aware.  We  do 


not  feel  that  we  should  be  penalized  for 
incidents  as  outlined  in  the  Docket, 
which  were  clear  violations  of  the  law." 

Hach  Company  manufactures  and 
distributes  several  himdred  products 
that  are  or  contain  oxidizing  materials, 
including  laboratory  instruments, 
process  analyzers,  test  kits  and 
analytical  reagents  some  of  which  are 
used  to  analyze  the  quality  and  safety  of 
water.  It  ships  the  majority  of  its 
international  orders  by  air,  primarily  on 
passenger-carrying  aircraft.  Hach  stated 
that  it  would  prefer  to  ship  by  cargo 
aircraft  but  that  cargo  aircraft  are  not 
available  to  a  large  percentage  of  the 
end-user  locations.  It  also  stated  that 
ocean  transportation  is  not  a  viable 
alternative  because  of  location,  time  and 
cost  constraints.  Hach  stated  that  the 
proposed  rule,  if  promulgated  could  put 
it  at  a  significant  commercial 
disadvantage  with  its  foreign 
competitors.  Hach  supported  a 
prohibition  on  transportation  of 
oxidizers  in  Class  D  cargo 
compartments,  but  opposed  a 
prohibition  that  would  apply  to  other 
cargo  compartments. 

The  International  Air  Transport 
Association  (LATA)  stated  that  cargo 
aircraft  are  not  a  substitute  for 
passenger-carrying  aircraft  because 
cargo  operations  serve  only  a  fi^ction  of 
airports,  international  and  domestic, 
and  do  not  have  the  fiw}uency  of  service 
required  by  shippers.  LATA  stated 
"Typically,  a  dangerous  goods  shipment 
by  air  is  time  critical  and  the  facility 
provided  by  passenger  aircraft  service  is 
essential  to  shipper's  requirements." 
Another  commenter  stated  that  the 
safety  need  for  the  proposed  general 
prohibition  on  the  transport  of  all 
oxidizers  aboard  passenger-carrying 
aircraft  has  not  been  technically  or 
rationally  proven  by  FAA  and  RSPA. 

Some  commenters  expressed  concern 
that  RSPA  and  FAA  would  ban  all 
materials  within  Division  5.1  from 
passenger-carrying  aircraft  without 
regard  to  the  lesser  hazards  posed  by 
materials  in  lower  packing  groups,  or 
shipped  in  limited  quantities.  ATA 
stated  that  the  proposed  ndes: 

*   *   *  offer  no  analysis  or  rationale  to 
explain  how  a  properly  packaged,  low- 
oxidizing  potential  material  would  pose  such 
risks.  In  this  regard,  the  transport,  for 
example,  of  properly  packaged  and  identified 
low-oxidizing  potential  (i.e..  Packing  Group 
III)  solid  oxidizers,  is  not  considered  to  pose 
a  significant  risk  to  safety  in  air  transport. 
Such  a  material  would  be  incapable  of 
spontaneously  initiating  a  fire  (even  when  in 
contact  with  organic  material]  under 
conditions  normally  incident  to  transport. 

ATA  also  stated  that  "normal" 
oxidizers  can  only  reasonably  be 
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envisioned  contributing  to  a  fire 
originating  in  adjacent  cargo  when  the 
fire  has  progressed  to  the  extent  that  a 
packaging  containing  "normal" 
oxidizers  has  been  substantially 
degraded.  In  such  a  case,  ATA  stated  the 
fire  may  be  uncontrollable  in  any  event 
or  the  contribution  to  the  intensity  of 
the  fire  of  a  low-oxidizing  potential 
solid  oxidizer  may  be  insignificant. 
ALPA  suggested  that  RSPA  further 
examine  those  oxidizing  substances 
presently  authorized  by  the  HMR  to  be 
carried  aboard  passenger-carrying 
aircraft  which  pose  the  greatest 
potential  risk  to  safety  and  those 
oxidizers  that  have  caused  problems 
when  transported  by  air.  ALPA 
suggested  that,  following  this  re- 
examination, RSPA  should  determine 
whether  changes  to  the  ciurent  HMR 
might  be  necessary  concerning  these 
materials,  such  as  decreasing  net 
quantity  limitations,  increasing  the 
packaging  requirements,  or  prohibiting 
their  carriage  by  aircraft. 

2.  Summary  of  Comments  on 
Compressed  Oxygen 

RSPA  proposed  to  prohibit  the 
transportation  of  compressed  oxygen  as 
cargo  aboard  passenger-carrying  aircraft, 
and  in  inaccessible  locations  aboard 
cargo  aircraft.  RSPA  also  proposed, 
based  on  the  provision  of  an  existing 
exemption,  to  allow  a  limited  number  of 
airline-owned  and  passenger-owned 
oxygen  cylinders  to  be  stowed  in  the 
cabin  of  a  passenger-carrying  aircraft 
when  placed  in  an  overpack.  RSPA  also 
proposed  to  reqtiire  that  the  overpack  be 
labeled  CARGO  AIRCRAFT  ONLY  but 
marked  with  the  statement  "Passenger 
cabin  acceptable  per  49  CFR  175.10." 

As  already  mentioned  NTSB 
supported  the  proposal  to  prohibit  the 
carriage  of  compressed  oxygen  in  Class 
D  compartments.  Air  Products  and 
Chemicals,  Inc.  also  supported  the 
proposal  and  stated,  "the  result  of  the 
proposal  should  improve  overall  aircraft 
safety,  but,  there  should  also  be  an  effort 
to  improve  enforcement  of  all  rules 
pertaining  to  hazardous  and  forbidden 
materials  in  airplanes." 

The  majority  of  the  commenters 
opposed  the  proposal.  Most  commenters 
stated  that  transporting  oxygen 
cylinders  in  the  cargo  hold  does  not 
present  a  significant  risk.  For  example, 
the  Regional  Airline  Association  (RAA) 
stated  "RSPA  has  failed  to  show  that  the 
transportation  of  pressiuized  oxygen  is 
sufficiently  hazardous  to  deny  shipment 
within  Class  C  and  Class  D 
compartments."  RAA  went  on  to  say 
that  airlines  that  operate  in  remote 
locations  where  ground  tiansportation  is 
not  available,  sudb  as  Alaska,  will  have 


to  either  withdraw  &t>m  operations  or 
fly  to  their  destination  knowing  that 
their  destination  is  not  equipped  to 
return  them  to  service  if  ihey  deplete  an 
oxygen  bottle  during  the  flight. 

The  Alaska  Air  Carriers  Association 
(AACA)  and  Peninsula  Airways  also 
opposed  the  proposed  nile,  particularly 
regarding  oxygen,  due  to  the  adverse 
consequence  on  transportation  in  and 
through  Alaska.  Peninsula  Airways 
stated  "implementation  of  the  NPRM's 
provisions  that  affect  this  issue  will 
make  it  virtually  impossible  to  legally 
provide  medical  oxygen  for  passengers/ 
patients  in  remote  areas  of  Alaska." 
Peninsula  Airways  and  AACA  both 
pointed  out  that  Section  1205  of  Public 
Law  104-264,  Regulations  Afiiecting 
Intrastate  Aviation  in  Alaska,  give  FAA 
the  authority  to  consider  Alaska's 
unique  transportation  circumstances 
when  conducting  rulemaking.  Peninsula 
Airways  stated  that  "this  is  clearly  a 
situation  where  RSPA  must  reconsider 
the  NPRM's  impact  on  Alaska  and 
modify  the  proposed  rule  *  *  *  to  make 
it  workable,  safe  to  use  and  safe  to 
transport  medical  oxygen  cylinders  in 
Alaska." 

Commenters  also  contended  that 
prohibiting  transportation  of 
compressed  oxygen  on  board  passenger- 
carrying  aircraft  would  have  significant 
cost  impacts  on  the  airline  industry  and 
severely  hamper  the  ability  of  disabled 
persons  to  travel  by  the  air  mode.  ATA 
stated  that  a  fire  capable  of  generating 
enough  heat  to  potentially  affect  an 
oxygen  cylinder  would  cause  severe 
structural  damage  to  the  aircraft  before 
the  cylinder  would  ever  be  dangerously 
involved. 

Caledonia  Airways  disagreed  with  the 
proposed  exception  for  transporting 
compressed  oxygen  in  the  passenger 
cabin.  It  stated  that  such  transportation 
is  contrary  to  any  training  that  airline 
personnel  have  received  and  also 
conflicts  with  the  International  Civil 
Aviation  Organization's  (ICAO) 
Technical  Instructions  for  the  Safe 
Transportation  of  Dangerous  Goods. 
Other  commenters  noted  that  adoption 
of  the  proposed  ban  on  compressed 
oxygen,  in  conjunction  with  the  general 
ban  on  carriage  of  dangerous  goods  in 
the  passenger  cabin  set  forth  in  the 
ICAO  Technical  Instructions,  could 
effectively  prohibit  any  transportation  of 
oxygen  cylinders  as  COMAT  (airline 
company  material)  on  international 
flights.  Commenters  also  stated  that 
limiting  a  carrier  to  six  COMAT 
cylinders  per  flight  would  unnecessarily 
restrict  its  ability  to  pre-position 
cylinders  and  to  transport  cylinders  to 
locations  where  they  are  needed  to 
replace  used  cylinders. 


RAA  stated  that  the  proposed 
exception  for  oxygen  cylinders  in  the 
cabin  is  a  suitable  alternative  for 
transportation  of  medical  oxygen 
cylinders,  but  it  does  not  address  the 
needs  of  regional  operator?  to  ship  spare 
oxygen  cylinders  used  in  support  of 
aircraft  pressurized  oxygen  systems. 
ALPA  stated  that  many  airplanes  do  not 
have  available  storage  locations  of 
adequate  size  and  strength  to  hold 
oxygen  cylinders  contained  within  their 
strong  outer  packagings.  ALPA  went  on 
to  say  that  for  such  aircraft,  creation  of 
such  areas  or  compartments  would 
require  significant  investment  in 
engineering  development  and  aircraft 
retrofitting.  Qantas  Airlines  pointed  out 
that  an  oxygen  cylinder  is  often  an 
unwieldy  and  heavy  piece  of  equipment 
which  represents  a  serious  hazard  to 
passengers  in  the  cabin  not  only  in 
regidar  handling,  but  especially  during 
tvirbulence  and  other  in-flight 
emergencies. 

ALPA  specifically  disagreed  with  the 
statement  in  the  NPRM  that  it  would  be 
safer  to  carry  personal  medical  oxygen 
cylinders  in  the  passenger  cabin  because 
the  crew  could  quickly  remove  the 
cylinders  ftt>m  any  fire  area  of  the  cabin. 
It  stated  that  the  aircraft  crew  should 
not  be  considered  a  fire  suppression 
resource.  In  its  view,  a  member  of  flight 
deck  crew  on  a  two-person  crew  would 
not  leave  his  or  her  station  and  enter  a 
compartment  that  is  on  fire  to  attempt 
to  fight  the  fire,  nor  move  a  package 
containing  an  oxidizer  away  from  the 
fire. 

Many  commenters  noted  that  there 
-has  not  been  any  incident  involving  the 
transport  of  compressed  oxygen  in 
cylinders  designed  for  and  used  aboard 
aircraft  in  any  compartment,  including 
an  inaccessible  cargo  compartment. 
LATA  pointed  out  Aat  there  is  no  record 
of  any  lives  having  been  lost  due  to 
properly  packaged  oxidizers,  including 
oxygen,  in  the  76  years  of  commercial 
aviation  history  and,  in  particular,  since 
the  implementation  of  the  first  air-mode 
Dangerous  Goods  Code  in  1956.  ATA 
stated  that  the  industry  system  of 
COMAT  distribution  of  oxygen 
cylinders  has  been  safely  in  place  since 
supplemental  oxygen  was  needed  on 
commercial  aircraft  between  1946-1948 
when  the  Lockheed  Constellation, 
Douglas  DC-6  and  Convair  aircraft 
entered  service.  Air  New  Zealand, 
pointing  out  that  there  are  large 
quantities  of  oxygen  stored  in  cylinders 
behind  the  sidewalls  of  cargo 
compartments,  stated  that  tibe  only 
protection  these  cylinders  have  from  a 
cargo  compartment  fire  is  the 
compartment  wall  lining  which  meets 
the  flame  penetration  requirements  of 
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[  25.855.  Air  New  Zealand  went 
ay  that  "it  would  be  logical  to 
.    yUnders  in  the  cargo  compartment 
in  ov(  *packs  meeting  the  same  flame 
penetir^tion  standards." 

Most  of  the  comments  opposing  the 
proposals  related  to  the  transportation 
of  cori]|pressed  oxygen  aboard  passenger- 
carryij^  aircraft  were  from  airlines  who 
need  it  resupply  (or  deploy)  charged 
oxygeb  cylinders  for  compliance  with 
FAA  iirworthiness  requirements  and  for 
use  by  passengers  who  require 
supplemental  oxygen  diuing  flight. 
Sever«4  airlines  stated  that  they  store  the 
oxyget^  cylinders  at  their  hub  facilities 
wher^  ^ley  can  safeguard  their  storage 
and  ni^intenance  and  then  deploy  them 
as  ned^ed  aboard  their  aircraft  to  other 
operaiijng  locations.  ALPA  pointed  out 
that  Wiihuut  the  required  oxygen  for 
crew  atd  passengers,  an  aircraft  is  not 
considered  airworthy  and  is  not 
authoHzed  to  be  flown.  It  stated  that  one 
way  t6  restore  the  aircraft  to  a  flyable 
status  ip  to  remove  and  replace  oxygen 
cylinc^^rs,  and  the  potential  for  an 
aircraft  being  grounded  at  a  non- 
maintenance  station  is  great  if  these 
fully  charged  cylinders  may  not  be 
moved , by  an  airUne  around  its  system. 

Can>lval  Air  Lines  stated  that  it  would 
be  fordfd  to  rely  on  other  carriers  to 
resupply  its  cylinders  and  position  its 
maintenance  and  replacement  parts. 
Carnival  also  stated  that  this  forced 
relianct  upon  other  carriers  would 
inevitably  lead  to  at  least  occasional 
cancellfitions  or  lengthy  flight  delays 
resulti^  fi-om  an  aircraft  being  forced 
out  of  pervice  awaiting  required  oxygen. 
It  stateid  that  the  costs  associated  with 
these  delays  would  be  "very 
substantial." 

Sevaial  airline  commenters  stated  that 
if  the  aiitiendments  were  adopted  as 
proposjQd  they  will  be  unable  to  provide 
the  cu]|rient  level  of  service  without 
incurring  significant  costs.  For  example, 
Continplntal  Airlines  stated  that  it 
transpi^hs  approximately  300  oxygen 
cylinders  per  month  and  if  the  proposal 
is  adopted  it  would  not  be  able  to 
effectively  and  efficiently  distribute 
medical!  oxygen  to  the  places  where  and 
when  it  is  needed  in  order  to 
accomniodate  passenger  needs. 
Numj^ous  commenters  were 
concerhbd  about  the  proposed 
placeml^nt  of  the  Cargo  Aircraft  Only 
(CAO)  U9  CFR  172.448)  label  on 
cylinders  of  oxygen  that  would  be 
transported  in  the  cabin  of  a  passenger- 
carryingj  aircraft.  Some  stated  that 
adoptid^  of  this  proposal  would  cause 
unaccepltable  confusion  and  would  be 
detrim^<ital  to  safety.  Others  stated  that 
allowing  one  material  labeled  CAO  to  be 
loaded  in  a  passenger-carrying  aircraft 


would  dilute  the  meaning  of  the  label 
and  cause  confusion.  ALPA  stated  that 
placing  packages  of  hazardous  materials 
that  are  labeled  CAO  in  passenger- 
carrying  aircraft  is  "totally  unacceptable 
and  will  not  be  tolerated."  ALPA  also 
stated  that  if  a  label  must  be  used,  then 
development  of  a  separate  "accessible 
while  inflight"  label  may  be  warranted. 
ATA  stated  that  "misuse"  of  the  hazard 
communication  system  would  cause 
confusion  about  the  true  meaning  of  the 
Cargo  Aircraft  Only  label,  which  may 
well  increase  the  potential  for  a  serious 
incident  involving  a  passenger-carrying 
aircraft. 

The  National  Association  for  Medical 
Direction  of  Respiratory  Care 
(NAMDRC)  and  the  American  Lung 
Association  (ALA)  supported  the 
proposal  to  allow  the  carnage  of 
passenger-ovraed  cylinders  of 
compressed  oxygen  in  the  cabin  of  the 
aircraft.  NAMDRC  and  ALA  also  stated 
that  this  exception  would  provide 
patients  timely  access  to  their  personal 
oxygen  containers  upon  landing  at  a 
layover  site  or  at  their  final  destination. 
These  commenters,  however,  were 
under  the  mistaken  impression  that  this 
exception  would  allow  passengers  to 
transport  their  cylinders  in  the  aircraft 
by  reUnquishing  the  cylinders  to  the 
flight  crew.  These  commenters  also 
asked:  (1)  Will  the  airUnes  have  an 
option  or  will  they  be  required  to 
transport  the  oxygen  cylinders?  (2).Will 
the  airlines  be  able  to  charge  for  the 
service?  (3)  What  documentation  or 
seciu-ity  measures  will  be  required  for 
transport  of  the  oxygen  cylinders?  and 
(4)  What  types  of  oxygen  cylinders  will 
be  allowed  to  be  stowed  in  the  cabin 
and  what  type  of  testing  will  be  required 
before  a  cylinder  is  allowed  on  the 
aircraft? 

3.  RSPA  Response  to  Comments 

i.  Chemical  Oxidizers.  Oxidizers 
currently  authorized  for  carriage  aboard 
passenger  aircraft  in  inaccessible  cargo 
compartments  will  not  spontaneously 
initiate  a  fire.  The  potential  hazard 
posed  by  these  oxidizers  is  that,  if  a  fire 
were  to  occur  elsewhere  in  the 
compartment,  such  as  in  luggage  or 
other  cargo,  and  if  there  were  no  means 
to  suppress  or  extinguish  the  fire,  the 
fire  might  bum  long  enough  to  involve 
the  oxidizer.  The  oxidizer,  even  in 
Packing  Group  III,  could  potentially 
provide  an  oxygen  source  which  could 
intensify  the  fire  to  an  extent  that  the 
limited  safety  features  of  the 
compartment  would  be  ineffective.  For 
these  reasons,  and  based  on  its  review 
of  comments  received  to  the  NPRM, 
SNPRM  and  at  the  public  hearing.  RSPA 
believes  that  there  is  a  need  to  prohibit 


the  transportation  of  chemical  oxidizers 
(i.e.,  oxidizers  other  than  compressed 
oxygen)  in  inaccessible  cargo 
compartments  that  do  not  have  fire  or 
smoke  detection  and  fire  suppression 
systems.  Therefore,  consistent  with  the 
NTSB  recommendation,  RSPA  is 
prohibiting  the  transportation  of 
chemical  oxidizers  in  inaccessible  cargo 
compartments  that  do  not  have  fire  or 
smoke  detection  and  fire  suppression 
systems. 

Based  on  evaluation  of  comments  and 
the  hazards  posed  by  chemical 
oxidizers.  RSPA  does  not  believe  that 
chemical  oxidizers  should  be 
completely  forbidden  aboard  passenger- 
carrying  aircraft.  RSPA  is  confident  that 
chemical  oxidizers  can  be  safely 
transported  in  Class  B.  and  Class  C 
compartments  when  transported  in 
accordance  with  the  HMR.  RSPA  is  also 
confident  that  the  safety  featiues  of  a 
Class  B  compartment  (i.e.,  an  accessible 
compartment  with  fire  or  smoke 
detection  equipment)  and  those  of  a 
Class  C  compartment  (i.e.,  an 
inaccessible  cargo  compartment  that  has 
both  a  fire  or  smoke  detection  system 
and  a  fire  suppression  system)  counter 
the  risk  posed  to  an  aircraft  bom  the 
carriage  of  chemical  oxidizers  that  are 
transported  in  accordance  with  the 
HMR.  Therefore,  RSPA  is  not  adopting 
the  proposal  to  prohibit  the  carriage  of 
chemical  oxidizers  aboard  passenger- 
carrying  aircraft  in  Class  B  or  Class  C 
aircraft  cargo  compartments. 

jj.  Compressed  Oxygen.  The  potential 
hazard  posed  by  compressed  oxygen  is 
that  it  will  intensify  a  fire.  Thus,  if  a 
fire,  fi-om  any  source,  were  to  occur  in 
an  aircraft  cargo  compartment 
containing  an  oxygen  cylinder,  the  fire 
might  bum  long  enough  to  heat  the 
cylinder  sufficiently  to  cause  the 
pressure  relief  mechanism  on  the 
cylinder  to  open.  The  released  oxygen 
could  then  intensify  the  fire  to  «n  extent 
that  the  safety  features  of  the 
compartment  would  be  ineffective, 
potentially  resulting  in  the  loss  of  the 
aircraft. 

Under  the  HMR,  compressed  oxygen 
must  be  packaged  in  a  DOT- 
specification  cylinder,  constmcted  of 
steel  or  aluminum.  The  cylinder  is 
required  to  incorporate  a  pressiue  relief 
device  that  will  release  its  contents  if 
the  internal  pressure  in  the  cylinder 
approaches  the  test  pressiu«  of  the 
cylinder.  If  the  cylinder  incorporates  a 
valve,  sufficient  protection  must  be 
provided  to  prevent  operation  of,  and 
damage  to  the  valve  during 
transportation,  such  as  by  boxing  or 
crating  the  cylinder  or  by  equipping  it 
with  protective  caps  or  head  rings  (see 
49  CFR  173.27(g)).  Some  types  "of 
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cylinders  may  only  be  shipped  in  strong 
outside  packsgings.  regardless  of 
whether  or  not  the  cylinder  incorporates 
a  valve  (see  49  CFR  173.301(k)).  An 
overpack  or  outer  packaging  commonly 
usedby  the  airlines  to  transport  their 
oxygen  cylinders  is  the  ATA 
Specification  No.  300.  Packaging  of 
Airline  Supplies.  CategcKy  I.  An  ATA 
Specification  No.  300  Category  I  (ATA 
300)  overpack  or  outer  packaging  is  a 
resilient,  durable  overpack  intended  to 
be  reiised  for  a  minimum  of  100  round 
trips  which  meets  specified 
p^fbrmance  standards,  as  demonstrated 
by  design  tests  (e.g.,  drop  test  and 
puncture  resistance).  The  overpack  or 
outer  packaging  must  also  provide 
protection  from  shock  and  vibration. 

Numerous  commenters  pointed  out 
the  long  safety  record  that  oxygen 
cylinders  have  had  in  commercial 
aviation  and  expressed  the  view  that 
RSPA  and  FAA  had  no  basis  for 
proposing  to  prohibit  the  transportation 
of  oxygen  cylinders  aboard  passenger- 
carrying  aircraft.  Commenters  requested 
that  RSPA  and  FAA  reevaluate  the 
proposal  regarding  oxygen  cylinders. 
After  the  Vdujet  accident,  RSPA  and 
FAA  began  evaluating  the  risks 
associated  with  the  transport  of 
hazardous  materials  by  aircraft.  This 
rule  reflects  the  agency's  decisions 
regarding  oxidizers  and  compressed 
oxygen  cylinders  and  is  based  on 
written  comments,  information  from  the 
public  hearing  and  FAA  testing. 

At  the  pubhc  hearing,  the  FAA  asked 
whether  any  of  the  attendees  were 
aware  of  any  testing  results  that  would 
support  assertions  by  some  commenters 
that  a  fire  capable  of  generating  enough 
heat  to  potentially  affect  an  oxygen 
cylinder  would  cause  severe  structural 
damage  to  the  aircraft  before  the 
cylinder  would  ever  be  dangerously 
involved.  No  one  cited  any  tests,  bi  an 
effort  to  establish  whether  these 
assertions  were  valid,  the  FAA 
conducted  oven,  fire,  and  overpack  tests 
on  compressed  oxygen  cylinders.  These 
tests  were  conducted  at  the  FAA 
Technical  Center.  A  copy  of  the  test 
report  is  available  for  review  in  the 
public  docket.  As  discussed  below,  the 
FAA  found  that  oxygen  cylinders 
release  their  contents  at  temperatures 
well-below  those  that  would  be  needed 
to  damage  aircraft  cargo  compartment 
liners  and  structiu^s.  However,  an  outer 
packaging  or  overpack  will  lengthen  the 
time  for  a  cylinder  to  release  its  contents 
at  these  temperatures. 

Oven  Test 

The  purpose  of  the  first  test  series  was 
to  determine  the  approximate  time  and 
rate  of  release  when  an  unprotected 


cylinder  is  exposed  to  high 
temperatures,  as  might  be  experienced 
in  a  cargo  compartment  fire.  For  this 
test,  cylinders  normally  used  for 
compressed  oxygen  wwe  filled  with 
nitrogen  to  1.800  p.s.i.  This  test  was 
performed  on  three  cylinders  of 
di^ent  capacity  (i.e.,  11,  76.5  and  115 
cubic  foot  capacity).  Each  cyUnder  was 
placed  in  an  industrial-type  electric 
conduction  oven  and  the  temperature  of 
the  oven  was  increased  to  400°F.  On 
average,  the  cylinders  released  their 
contents  within  14  minutes,  when  the 
temperature  inside  the  oven  was 
approximately  370**F.  The  average 
external  temperature  of  the  cylinder  at 
the  time  of  release  was  300°F. 

Fire  Tests 

During  the  second  test  series,  FAA 
attempted  to  determine  the  effect  of 
releasing  oxygen  during  a  fire.  For  this 
test,  an  empty  cylinder  was  placed  in  a 
steel  frame  receptacle  constructed  in  the 
shape  of  a  LD-S  container  which  is 
typically  used  in  the  lower  deck  of  a 
wide-body  aircraft.  Cardboard  boxes 
filled  with  shredded  paper  were  loaded 
into  the  LD-3  container  and  a  small  fire 
initiated.  When  the  temperature  of  the 
cylinder  reached  the  temperature 
obtained  during  the  first  (oven)  test,  the 
oxygen  was  vented  into  the  container 
through  piping.  This  test  was  performed 
three  times  using  the  contents  of  an  11 
cubic  foot  cylinder  and  once  using 
about  22  cubic  feet  of  oxygen.  The  first 
time  a  slight  increase  in  temperature  in 
the  LD-3  container  was  observed,  but 
the  oxygen  release  had  little  overall 
impact  on  the  fire.  The  second  time  the 
smoldering  fire  erupted  violently  with 
visible  flames  appearing  at  one  edge  of 
the  container.  Although  violent,  the 
eruption  was  short  in  duration  and  the 
fire  was  contained.  The  third  time  the 
release  of  oxygen  again  caused  a  violent 
reaction  idside  the  container,  which 
produced  enough  pressure  to  force  open 
taped  seams  on  the  container.  However, 
it  was  again  very  short  in  duration  much 
like  the  previous  test.  The  fourth  time, 
the  temperature  in  the  LD-3  container 
increased  dramatically  immediately 
following  the  oxygen  release  and  the  fire 
completely  burned  through  the  ceiling 
and  part  of  the  front  side  of  the 
container,  totally  destroying  it. 

Overpack  Tests 

During  the  third  test  series  the  level 
of  thermal  protection  provided  by  a 
variety  of  overpack  or  outer  packagings 
was  examined.  First,  currently  available 
overpack  or  outer  packagings  meeting 
ATA  300,  Category  I  and  containing  a 
76.5  cubic  foot  cylinder  filled  with 
nitrogen  were  placed  in  an  oven  and  the 


temperature  was  increased  to  400  "F. 
This  test  was  repeated  numerous  times. 
The  first  time,  after  sixty  minutes,  the 
cylinder's  surface  temperatiue  ranged 
from  230  °F  to  280  °F,  below  the 
temperature  at  which  the  pressure  relief 
meciianism  xisually  actuates  to  relieve 
the  pressure  within  the  cylinder.  The 
test  was  terminated  after  69  minutes 
with  the  mairimiim  surface  temperature 
of  the  cylinder  reaching  300  "F.  The 
second  time,  after  60  minutes  the 
surface  temperature- of  the  cylinder 
reached  300  "F  (the  temperature  at 
which  the  pressure  reUef  mechanism 
tisually  actuates).  The  third  time  the 
surface  tempwature  of  the  cylinder 
reached  300  "F  after  90  minutes,  at 
which  time  the  test  was  terminated. 
Then,  in  an  effort  to  evaluate  the 
increase  in  thermal  protection  offered 
by  a  modified  overpack  case,  additional 
tests  were  performed  on  overpacks 
specifically  designed  for  this  purpose 
and  having  an  exterior  made  of  a  flame 
retardant  diermoplastic  known  as 
Kydex.  bi  addition,  a  one  inch  thick 
fiberglass  insulation  was  sandwiched 
between  the  exterior  layer  of  Kydex  and 
an  inner  layer  of  foamed  plastic.  The 
test  was  allowed  to  progress  for 
approximately  60  minutes  without  the 
cylinder  siuface  temperature  exceeding 
100  °F. 

As  demonstrated  by  these  tests,  when 
the  surface  temperatiue  of  a  cylinder  of 
compressed  oxygen  reaches 
approximately  300  °F,  the  increase  in 
pressure  causes  the  cylinder's  pressure 
relief  mechanism  to  open  and  release 
oxygen.  If  oxygen  vents  directly  into  the 
fire  it  could  cause  a  potentially 
catastrophic  event.  However,  these  tests 
also  show  that  an  outer  packaging  that 
provides  greater  flame  penetration 
resistance  and  thermal  protection  can 
increase  the  level  of  safety  in  the 
transportation  of  compressed  oxygen 
aboard  aircraft.  Some  thermal 
protection,  up  to  60  minutes  or  more,  is 
provided  by  overpacks  or  outer 
packagings  meeting  the  ATA  300 
specification.  Even  more  protection 
would  be  provided  by  an  improved 
overpack  that  provides  thermal 
-  protection  and  satisfies  flame  protection 
criteria. 

The  tests  performed  by  FAA 
demonstrate  that  there  is  an  increased 
risk  posed  by  the  presence  of 
compressed  oxygen  in  the  event  of  a  fire 
in  a  cargo  compartment.  This  risk  is  due 
to  the  fact  that,  if  the  temperature  of  an 
oxygen  cylinder  reaches  approximately 
300  °F,  the  cylinderXvill  vent  oxygen 
into  the  cargo  compartment  and 
intensify  the  fire.  Consequently,  action 
can  and  should  be  taken  to  reduce  or 
eliminate  this  risk.  At  this  time.  RSPA 
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does  not  believe  that  a  complete 
proh  iition  on  the  transportation  of 
oxjrgen  cylinders  aboard  passenger- 
carryijig  aircraft  will  be  necessary.  Thus 
RSP/^.iis  permitting  oxygen  cylinders  to 
be  lo«ded  into  and  transported  on 
passanger-carrying  aircraft  and  in 
inacQdssible  locations  on  cargo-only 
aircr^  subject  to  restrictions. 
FurtlWnnore,  RSPA  and  FAA  are 
develjdping  additional  standards  for 
protet:^on  of  oxygen  cylinders  to  be 
propQ^  in  a  separate  futiire 
rulemaking.  RSPA  is  not  adopting  the 
propo$al  to  require  the  "Cargo  Aircraft 
Only'' label  on  cyUnders  of  compressed 
oxygeW  because  it  is  continuing  to  allow 
compassed  oxygen  to  be  carried  in 
cargo  i(iompartments  of  passenger 
aircraft. 

Basad  on  the  merits  of  comments,  past 
shipping  experience,  FAA  testing  and 
its  ovipi  evaluation,  in  this  final  rule, 
RSPA  |s  amending  requirements  for  the 
packa^ng,  stowage  and  transport  of 
oxygen  cylinders  on  aircraft, 
summarized  as  follows: 

•  For  transportation  aboard  a 
passe^ieer-carrying  aircraft  or  in  an 
inacce^ible  cargo  location  on  a  cargo- 
only  aijrcrait,  eadi  cylinder  must  be 
placed  |in  an  overpack  or  an  outer 
packanng  that  satisfies  the  performance 
criteri^in  ATA  Specification  300. 

•  Ea^h  cylinder  must  be  stowed 
horizontally  on  or  as  close  as  practicable 
to  the  floor  of  the  cargo  compartment  or 
unit  load  device. 

•  No;  more  than  a  total  of  six 
cyUndJE^  may  be  stowed  on  an  aircraft 
in  ina4<bssible  cargo  compartments  that 
do  not  have  a  fire  or  smoke  detection 
system  iand  a  fire  suppression  system 
(e.g.,  alClass  D  cargo  compartment). 

•  Npmorethansixcylmdersmaybe 
stowed  in  a  Class  B  cargo  compartment 
or  its  eiquivalent  (i.e.,  an  accessible 
cargo  ddmpartment  equipped  with  a  fire 
or  smoKe  detection  system  but  not  a  fire 
suppreislsion  system),  except  that  one 
additiOi^  cylinder  containing  medical- 
use  oxygen  may  be  carried  per 
passen^r  neecUng  the  oxygen  at 
destindtton. 

•  A  limited  number  of  oxygen 
cylindi^,  each  with  a  capacity  no 
greaterjttian  850  Uters  (30  cubic  feet), 
may  be!  carried  in  the  passenger  cabin  of 
a  passenger-caiiying  aircraft.  This 
authoritaation  is  limited  to  no  more  than 
six  airlifte-owned  cylinders  and  one 
additional  cylinder  containing  medical- 
use  oxygen  per  passenger  needing  the 
oxygen  at  destination. 

For  transportation  aboard  a  passenger- 
carryingjaiitaraft  or  in  an  inaccessible 
cargo  Iqi^ation  on  a  cargo-only  aircraft, 
RSPA  ii  requiring  that  each  cylinder  of 
compressed  oxygen  be  placed  in  an 


overpack  or  outer  packaging  meeting  the 
performance  criteria  in  ATA 
Specification  300.  (See  Special 
,    Provision  A52  in  the  amendment  to 
Section  172.102  of  this  final  rule.)  RSPA 
believes  requiring  cylinders  of 
compressed  oxygen  to  be  placed  in 
these  overpacks  or  outer  packagings 
provides  an  incremental  level  of  safety 
in  the  interim  until  new  overpack 
standards  are  developed  and  are  in 
production. 

Based  on  the  FAA  testing,  RSPA 
beheves  that  any  increase  in  risk  posed 
by  the  presence  of  a  compressed  oxygen 
cylinder  in  a  cargo  compartment  can  be 
significantly  reduced,  or  even 
eliminated,  if  the  oxygen  cylinder  is 
placed  in  an  outer  packaging  or 
nverpack  that  provides  more  thermal 
protection  and  flame  resistence  than  the 
ATA  300  overpacks  currently  in  use.  To 
this  end,  RSPA  is  developing  proposed 
enhanced  standards  for  outer 
packagings  or  overpacks  to  further 
protect  cylinders  from  heat  and  fire. 
RSPA  anticipates  publishing  an  NPRM 
later  this  year  to  invite  comments  on 
enhanced  standards  for  these  outer 
packagings  or  overpacks,  including  a 
proposed  date  for  Uieir  implementation. 
At  present,  RSPA  is  considering  a 
requirement  that  an  oxygen  cylinder 
may  be  carried  in  an  inaccessible  cargo 
compartment  on  an  aircraft  only  when 
the  cylinder  is  placed  in  an  outer 
packaging  or  overpack  meeting  certain 
flame  penetration  resistance,  thermal 
protection,  and  integrity  standards.  The 
flame  penetration  standards  would 
likely  be  similar  to  those  specified  for 
Class  C  cargo  compartment  liners  in  14 
CFR  part  25,  appendix  F,  part  M. 

If  RSPA  adopts  enhanced  standards 
for  outer  packagings  or  overpacks,  we 
would  require  use  of  an  enhanced  outer 
packaging  or  overpack  as  soon  as 
practicable.  Chi  the  other  hand,  if  RSPA 
ultimately  concludes  that  enhanced 
standards  will  not  provide  significantly 
more  thermal  protection  and  heat 
penetration  resistence  than  the  ATA  300 
overpacks  currently  in  use,  RSPA  may 
prohibit  the  carriage  of  oxygen  cylinders 
in  inaccessible  cargo  compartments  that 
do  not  have  appropriate  £&e  or  smoke 
detection  systems  and  fire  suppression 
systems. 

RSPA  is  also  adopting  stowage 
requirements  and  numerical  limitations 
with  regard  to  oxygen  cylinders  in 
aircraft  cargo  compartments — rather 
than  completely  prohibiting  the 
transportation  of  oxygen  cylinders  in 
cargo  compartments  of  passenger 
aircraft  and  in  inaccessible  cargo 
compartments  on  all-cargo  aircraft.  The 
temperatures  of  a  fire  in  a  cargo 
compartment  are,  for  the  most  part. 


much  higher  at  the  top  of  the 
compartment  than  at  the  bottom.  RSPA 
beUeves  that  stowing  the  cylinders 
horizontally  on  the  floor  of  the 
compartment  may  decrease  the 
likelihood  that  a  cylinder  exposed  to  a 
cargo  compartment  fire  will  vent. 
Therefore,  RSPA  is  requiring  that 
cylinders  of  compressed  oxygen  be 
placed  horizontally  on  or  as  close  as 
practicable  to  the  floor  of  the  cargo 
compartment  or  unit  load  device.  RSPA 
also  believes  that  only  a  limited  number 
of  cylinders  should  be  transported  in 
Class  B  and  D  cargo  compartments  in 
order  to  decrease  the  aggregate  risk  to 
the  aircraft.  Therefore,  RSPA  is  limiting 
to  six  the  number  of  cylinders  that  can 
be  stowed  in  an  aircraft  in  Class  B 
compartments  (amessible,  no  Src 
suppression  systems)  and  Class  D 
compartments  (no  fire  or  smoke 
detection  or  fire  suppression  systems). 
RSPA  believes  that  the  concerns 
expressed  by  foreign  aircraft  operators 
and  aircraft  operators  in  remote 
locations  (e.g.,  Alaska)  are  addressed  by 
continuing  to  allow  oxygen  cylinders  to 
be  transported  aboard  passenger- 
carrying  aircraft. 

As  proposed  in  the  SNPRM,  this  final 
rule  will  allow  for  the  carriage  of  a 
limited  number  of  oxygen  cylinders,  as 
cargo,  in  the  passenger  cabin  of  an 
aircraft,  under  certain- conditions.  This 
authorization  is  limited  to  no  more  than 
six  airline-owned  cylinders  and  one 
additional  cyl'jider  containing  medical- 
use  oxygen  per  passenger  needing  the 
oxygen  at  destinat'on.  However, 
consistent  with  the  exemption  on  which 
the  proposal  was  based  (see  SNPRM;  62 
FR  44377).  RSPA  is  limiting  this 
allowance  to  small  "medical-use" 
oxygen  cylinders  with  capacities  no 
greater  than  850  liters  (30  cubic  feet). 
Consistent  with  the  outer  packaging 
requirements  for  other  cargo 
compartments,  RSPA  is  requiring  that 
these  cylinders  be  placed  in  an  overpack 
or  outer  packaging  that  meets  the 
requirements  of  ATA  300.  This 
exception  is  provided  to  ensure  that 
cylinders  of  medical  oxygen  owned  by 
an  airline  or  a  passenger — requiring 
oxygen  at  destination — can  continue  to 
be  transported  aboard  passenger- 
carrying  aircraft. 

Tne  exception  does  not  eliminate  or 
waive  any  of  the  current  packaging, 
maintenance,  or  use  reqiiirements  of  the 
HMR  related  to  cylinders  of  compfessed 
oxygen,  or  any  of  the  FAA  or  airline 
seciuity  requirements.  If  an  airline 
elects  to  accept  for  transportation 
passenger-owned  oxygen  cylinders  in 
accordance  with  175.10(b).  the 
passenger  will  have  to  offer  the  cylinder 
to  the  airline  in  accordance  with  the 
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established  procedures  of  the  airline. 
These  procedures  may  require 
passengers  to  tender  their  cylinders  at 
airline  cargo  facilities  or  at  passenger 
check-in  counters.  In  addition,  the 
passengers  will  not  have  access  to  their 
cylinders  until  they  are  returned  to 
them  by  the  airlines.  Again,  these 
procediues  will  be  established  by  the 
airlines.  RSPA  notes  that  none  of  EKDT's 
requirements  require  airlines  to  accept 
passengers'  cylinders  of  compressed 
oxygen,  nor  do  they  require  or  preclude 
airlines  from  charging  fees  for  this 
service.  In  addition,  RSPA  also  notes 
that  nothing  in  this  rulemaking 
mandates  that  an  airline  supply  the 
ATA  300  overpacL  If  an  airline  elects 
not  to  supply  the  ATA  300  overpack  or 
outer  pacl^ging.  its  passengers  will  he 
responsible  for  obtaining  the  overpack 
or  outer  packaging. 

New  paragraph  §  175.10(b)  allows  six 
oxygen  cylinders  owned  or  leased  by 
the  aircraft  operator  or  a  passenger  to  be 
transported  as  cargo  in  the  cabin  of  the 
aircraft.  These  oxygen  cylinders  are 
hazardous  materials,  subject  to  all 
applicable  HMR  requirements.  See  the 
RSPA's  "Advisory  Notice: 
Transportation  of  Air  Carrier  Company 
Materials  (COMAT)  by  Aircraft,"  61  FR 
65479  (December  13, 1996).  Air  carriers 
who  do  not  elect  to  accept  or  transport 
hazardous  materials  (and  have  not 
developed  the  manuals  and  trained  their 
employees  as  required  by  14  CFR)  must 
offer  their  company-owned  oxygen 
cylinders  to  a  carrier  of  another  mode 
(e.g.,  highway)  or  to  another  air  carrier 
that  has  an  established  program  for 
transportation  of  hazardous  materials. 

C.  Spent  Chemical  Oxygen  Generators 

In  the  SNPRM,  RSPA  proposed  to 
prohibit  the  transportation  of  spent 
chemical  oxygen  generators  (i.e., 
generators  in  which  the  means  of 
initiation  and  the  chemical  core  have 
been  exf>ended)  and  to  regulate  them  as 
Class  9  materials  when  transported  by 
other  means  of  transportation.  All 
commenters  supported  this  proposal. 
The  NTSB  stated  that  "it  is  difBcult  to 
determine  whether  all  of  the  oxidizing 
material  in  a  spent  generator  has  been 
depleted,  since  a  generator  is  a  closed 
container,  and  both  the  oxidizer  within 
the  generator  before  the  reaction  and  the 
materials  remaining  in  the  generator 
after  the  reaction  are  solids  with  similar 
weighls." 

RSPA  believes  that  lessening  the 
possibility  that  this  type  of  human  error 
may  occur  outweighs  any  interest  in,  or 
need  for,  transporting  spent  chemical 
oxygen  generators  by  aircraft. 
Accordingly,  RSPA  is  prohibiting  the 
transportation  by  aircraft  of  spent 


chemical  oxygen  generators  and  to 
regulate  them  as  Class  9  materials  when 
transported  by  other  than  aircraft. 
Based  on  the  foregoing.  RSPA  is 
adding  to  the  Hazardous  Materials  Table 
(HMT)  the  new  shipping  description, 
"Oxygen  generator,  chemical,  spent,  9, 
NA3356,  in."  The  entry  is  preceded  by 
a  plus  sign  ("+")  in  Column  1  to  fix  the 
proper  shipping  name,  hazard  class  and 
packing  group  for  the  entry  without 
regard  to  whether  the  material  meets  the 
definition  of  a  Class  9  hazardous 
material.  Special  provision  61  is  added 
in  Column  7  to  specify  the  conditions 
imder  which  an  oxygen  generator  is 
considered  "spent."  In  addition, 
"None"  is  added  to  Column  8A  of  the 
HMT  because  RSPA  believes  that  spent 
oxygen  generators  should  not  be  eligible 
for  limited  quantity  exceptions  or  to  be 
reclassified  as  a  consumer  commodity. 
RSPA  is  also  amending  §§  171.11, 
171.12  and  171.12a,  consistent  with  the 
proposals,  to  indicate  that  there  are  no 
exceptions  from  HMR  requirements  for 
classification,  description,  and 
packaging  of  spent  chemical  oxygen 
generators  when  shipping  to,  fixim  or 
within  the  U.S.  under  the  provisions  of 
international  or  Canadian  regulations. 

D.  Personal  Oxygen  Generators 

RSPA  proposed  to  eliminate  the 
exception  in  49  CFR  175.10(a)(24)  that 
allows  the  transportation  of  small 
personal  oxygen  generators  in  checked 
baggage.  There  was  no  opposition  and  a 
number  of  commenters,  including  the 
NTSB,  expressed  support  for  this 
proposal.  The  NTSB  stated  that  this 
exception  currently  permits  the 
placement  of  oxidizers  in  cargo 
compartments  that  do  not  have  fire  or 
smoke  detection  systems  and  that  are 
designed  to  suppress  a  fire  by  limiting 
the  oxygen  available  to  support 
combustion  and,  therefore,  it  supports 
the  proposal. 

As  proposed  in  the  December  30, 
1996  NPRM.  RSPA  is  removing  the 
exception  provided  in  §  175.10(a)(24) 
for  small  personal  chemical  oxygen 
generators  in  checked  baggage. 

E.  Other  Materials 

The  NPRM  and  the  SNPRM  proposed 
to  prohibit  the  transportation  of 
packages  required  to  be  labeled 
OXIDIZER  or  OXYGEN  on  passenger 
aircraft  and  in  inaccessible  cargo 
compartments  aboard  cargo  aircraft. 
Therefore,  the  proposed  prohibition  did 
not  apply  to  an  oxidizer  classed  as  a 
consumer  commodity,  ORM-D,  under 
the  provisions  of  49  CFR  173.152.  The 
ICAO  Technical  Instructions  do  not 
allow  Division  5.1  materials  (oxidizers) 
to  be  reclassified  as  a  consumer 


commodity.  RSPA  specifically 
requested  comments  regarding  whether 
it  would  be  appropriate  to  extend  the 
prohibition  to  consumer  commodities 
that  are  oxidizers  or  whether  quantity 
limits  should  be  imposed  on  these 
materials  in  49  CFR  175.75. 

In  its  comments,  NTSB  stated  that  it 
was  concerned  that  the  proposals  did 
not  include  a  prohibition  on  those 
oxidizers  that  are  shipped  as  consiuner 
commodities.  It  also  stated  that  the 
exception  in  49  CFR  173.152  allows  the 
placement  of  oxidizers  in  cargo 
compartments  that  do  not  have  fire  or 
smoke  detection/suppression  systems 
and,  therefore,  urged  that  the  consumer 
commodity  exception  for  oxidizers  be 
eliminated.  NTSB  also  requested  that 
RSPA  include  organic  peroxides  in  its 
study  of  the  efi^ects  of  hazardous 
materials  in  cargo  compartments  fires 
and  to  ban  them  from  transportation  by 
air  if  they  cannot  be  transported  safely. 

Other  commenters  stated  that  they 
opposed  extending  the  prohibition  to 
consiuner  commodity  oxidizers.  These 
commenters  stated  that  these  materials 
are  adequately  regulated  under  ICAO 
and  49  CFR  173.152.  HMAC  stated  that 
penalizing  those  who  comply  with  the 
regulations  does  not  address  the  issues 
of  untrained  and  undertrained 
personnel  and  undeclared  and 
misdeclared  hazardous  materials  nor 
does  it  improve  safety  for  the  general 
public.  HMAC  urged  RSPA  to  focus  on 
aggressively  enforcing  current 
regulations,  educating  the  regulated 
commvmity,  and  taking  appropriate 
penalty  actions  against  those  that  do  not 
comply. 

RSPA  believes  that  those  oxidizers 
authorized  to  be  reclassed  as  ORM-D 
(i.e.,  consumer  commodities)  are  of  a 
form  and  quantity  that  would  not  pose 
an  unacceptable  risk  to  the  safety  of  an 
aircraft,  even  in  cargo  compartments 
that  lack  a  fire  and  smoke  detection 
system.  Therefore,  RSPA  is  not 
prohibiting  oxidizers  that  have  been 
reclassed  as  an  ORM-D  from  being 
transported  in  Class  D  cargo 
compartments.  RSPA  also  believes  that 
NTSB's  request  to  include  organic 
peroxides  in  the  prohibition  is  outside 
the  scope  of  this  rulemaking  and, 
therefore,  has  not  been  adopted. 
However,  as  noted  in  the  December  30, 
1996  NPRM,  RSPA  has  initiated  a  study 
to  assess  the  risks  associated  with  the 
transportation  of  hazardous  materials  in 
aircraft  cargo  compartments  that  may 
result  in  RSPA  publishing  another 
rulemaking  to  ban  additional  hazardous 
materials.  As  part  of  that  study,  RSPA 
is  reviewing  the  hazards  posed  by 
materials  similar  to  oxidizers,  such  as 
organic  peroxides. 
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IV.  ^:fgalatoty  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
RegiJatory  Policies  and  Procedures 

Tqk  final  rule  is  considered  a 
signiQcant  regulatory  action  under 
sectiqn  3(f)  of  Executive  Order  12866 
and  was  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Ikpartment  of  Transportation  (44  FR 
110314].  A  regulatory  evaluation  is 
Tile  for  review  in  the  public 

Executive  Order  12612 

Th|iS  final  rule  has  been  analyzed  in 
accoDdance  with  the  principles  and 
critetip  contained  in  Executive  Order 
1261^  ("Federalism").  The  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5101-5127)  contains  an 
express  preemption  provision  that 
preeiii|9ts  State,  local,  and  Lidian  tribe 
requit^ments  on  certain  covered 
subjects.  Covered  subjects  are: 

(A)JThe  designation,  description,  and 
classification  of  hazardous  material; 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazaiflous  material; 

(C)  The  preparation,  execution,  and 
use  of  (shipping  documents  pertaining  to 
hazardous  material  and  requirements 
respe^^ting  the  number,  content,  and 
placetikent  of  such  documents; 

(D)  The  written  notification, 
recording,  and  reporting  of  the 
imintentional  release  in  transportation 
of  hazardous  material;  and 

(E)  Tihe  design,  manufacturing, 
fabric^ion.  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packagje  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualjified  for  use  in  the  transportation 
of  ha:rardous  material. 

Bec^se  RSPA  lacks  discretion  in  this 
area,  p^paration  of  a  federalism 
assessnient  is  not  warranted. 

Titl^:49  U.S.C.  5125(b)(2)  provides 
that  DOT  must  determine  and  publish 
in  thelfederal  Register  the  effective  date 
of  Fedielral  preemption.  That  effective 
date  may  not  be  earlier  than  the  90th 
day  following  the  date  of  issuance  of  the 
final  rj^e  and  not  later  than  two  years 
after  the  date  of  issuance.  This  rule 
requires  oxidizers  to  be  transported  in 
certain  types  of  cargo  compartments 
aboard  iaircraft  and  specifies 
overpacking  requirements  for  cylinder 
of  comijressed  oxygen.  RSPA 
detemi^ed  that  the  effective  date  of 
Federajlj  preemption  for  the  requirements 
in  this'^le  concerning  covered  subjects 
is  March  1,  2000. 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(the  Act)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statues,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rational  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  govenunental  jurisdictions. 
Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  nmnber  of  small 
entities,  section  605(b)  of  the  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

This  rule  will  prohibit  the  carriage  of 
oxidizers  onboard  aircraft  in 
inaccessible  cargo  compartments  that  do 
not  have  a  fire  or  smoke  detection 
system  and  a  fire  suppression  system. 
This  rule  will  affect  persons  who  ship 
oxidizers  by  air  and  the  airline  operators 
that  transport  oxidizers  as  cargo. 
However,  it  is  assumed  that  shippers 
will  not  have  to  pay  more  to  ship 
oxidizers  by  alternative  means:  on  aU- 
cargo  aircraft  that  have  accessible  cargo 
compartments  or  cargo  compartments 
with  a  fire  or  smoke  detection  system 
and  a  fire  suppression  system,  on 
passenger-carrying  aircraft  that  have 
cargo  compartments  with  a  fire  or 
smoke  detection  system  and  a  fire 
suppression  system,  or  by  other  modes 
of  transportation.  It  is  also  assumed  that 
there  will  be  no  loss  of  revenue  for  all- 
cargo  operators  because  they  can 
transport  oxidizers  in  class  E  cargo 
compartments  or  (if  the  aircraft  is  so 
equipped)  in  class  C  cargo 
compartments. 

Accordingly,  this  rule  will  only 
reduce  the  freight  revenues  of  an 
operator  of  passenger-carrying  aircraft 
that  also  carry  oxidizers  as  cargo  in 
compartments  that  do  not  have  a  fire  or 


smoke  detection  system  and  a  fire 
suppression  system.  The  effect  of  this 
rule  on  an  operator  certificated  under  14 
CFR  part  121  will  only  last  until  March 
19,  2001,  because  the  class  D 
compartments  on  their  aircraft  (i.e., 
those  compartments  without  a  fire  or 
smoke  detection  system  and  a  fire 
suppression  system)  must  meet  the 
standards  for  a  class  C  or  class  E 
compartment  by  that  date. 

hi  tile  SNPRM,  RSPA  evaluated  tiie 
effect  of  its  proposed  rule  on  part  121 
operators  under  FAA  Order  2 100. A  and 
stated  that  it  lacked  sufficient  data  to 
determine  the  proposed  rule's  economic 
impact  on  entities  other  than  those 
operating  under  14  CFR  part  121  (e.g., 
part  135  operators).  Altiiough  RSPA 
requested  comments  "on  the  economic 
impact,  if  any,  of  this  proposed  rule  on 
other  entities,"  no  comments  were 
submitted  that  would  assist  RSPA's 
evaluation  of  the  impact  of  this  rule  on 
small  entities. 

Because  the  FAA  no  longer  uses  the 
criteria  in  its  Order  2 100. A  to  determine 
who  are  small  entities,  RSPA  considers 
that  an  airline  operator  with  fewer  than 
1,500  employees  is  a  small  entity,  under 
the  Small  Business  Administration's 
criteria  in  13  CFR  part  121.  RSPA 
reviewed  air  carrier  traffic  and  revenue 
statistics  complied  by  DOT's  Office  of 
Airline  Information  and  information 
provided  by  FAA  as  to  the  air  carriers 
approved  to  transport  hazardous 
materials.  These  sources  indicate  that 
there  is  only  one  part  121  air  carrier 
with  fewer  than  1,500  employees  that 
carries  passengers  and  accepts  oxidizers 
for  transportation  as  cargo. 

There  are  many  air  carriers 
certificated  under  14  CFR  part  135  that 
are  approved  by  FAA  to  carry  hazardous 
materials.  Many  of  these  carriers 
transport  only  cargo.  In  general,  they 
provide  on-demand,  rather  than 
schedule  service,  and  the  inaccessible 
cargo  compartment  on  these  aircraft  are 
small.  (Most  of  the  cargo  is  carried  in 
the  main  compartment  when  there  are 
no  passengers.)  RSPA  does  not  have 
information  on  which  part  135  carriers 
carry  passengers  or,  more  importantiy. 
whether  any  of  them  carry  passengers 
and  hazardous  materials  on  the  same 
flight.  Because  of  their  limited  cargo 
capacity  and  lack  of  schedule  service, 
however,  RSPA  assumes  that  the 
passenger-carrying  aircraft  operated  by 
.part  135  carriers  are  not  utilized  for  the 
transportation  of  oxidizers. 

Accordingly.  RSPA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 
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Executive  Order  13084 

RSPA  believes  that  this  final  rule  will 
have  no  significant  or  unique  effect  on 
the  communities  of  Indian  tribal 
governments  when  analyzed  imder  the 
principles  and  criteria  contained  in 
Executive  Order  13084  ("Consultation 
and  Coordination  with  hidian  Tribal 
Governments")-  Therefore,  the  funding 
and  consultation  requirements  of  this 
Executive  Order  do  not  apply. 

Unfunded  Mandates  Reform  Act  of  1995 

This  final  rule  does  not  impose 
unfunded  mandates  imder  the 
.  Unfunded  Mandates  Reform  Act  of 
1995.  It  will  not  result  in  costs  of  $100 
million  or  more,  in  the  aggregate,  to  any 
of  the  following:  State,  local,  or  Native 
American  thbal  governments,  or  the 
private  sector.  This  final  rule  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

Impact  on  Business  Processes  and 
Computer  Systems  (Year  2000) 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  may,  on  January  1, 
2000,  recognize  "double  zero"  not  as 
2000  but  as  1900.  This  Year  2000 
problem  could  cause  computers  to  stop 
pinning  or  to  Start  generating  erroneous 
data.  The  Year  2000  problem  poses  a 
threat  to  the  global  economy  in  which 
Americans  live  and  work.  With  the  help 
of  the  President's  Council  on  Year  2000 
Conversion,  Federal  agencies  are 
reaching  out  to  increase  awareness  of 
the  problem  and  to  offer  support.  We  do 
not  want  to  impose  new  requirements 
that  would  mandate  business  process 
changes  when  the  resources  necessary 
to  implement  those  requirements  would 
otherwise  be  applied  to  the  Year  2000 
problem. 

This  final  rule  does  not  impose 
business  process  changes  or  require 
modification  to  computer  systems. 
Because  the  final  rule  does  not  affect 
organizations'  ability  to  respond  to  the 
Year  2000  problem,  we  do  not  intend  to 
delay  the  effectiveness  of  the 
requirements  in  the  final  rule. 

Paperwork  Reduction  Act 

This  final  rule  does  not  impose  any 
new  information  collection  * 

requirements. 

Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 


to  cross-reference  this  action  with  the 
Unified  Agenda. 

ListofSubiects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Education,  Hazardous  materials 
transportation.  Hazardous  waste. 
Labeling,  Marking,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49CFRPartl75 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  171, 172,  and  175  are 
amended  as  follows: 

PART  171— GENERAL  INFORMATION. 
REGULATIONS,  AND  DERNITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

2.  hi  171.7,  in  the  Table  of  material 
incorporated  by  reference  in  paragraph 
(a)(3),  a  new  entry  is  added  in 
appropriate  alphabetical  order  to  read  as 

follows: 

§171.7    Reference  ntateriaL 

(a)*  *  * 
(3)  *  *  * 


Source  and  name  of  materiai 


49  CFR 
reference 


Air  Transport  Association  of 
America,  1301  Pennsyl- 
vania Avenue,  N.W., 
Washington,  DC  20004- 
1707 
ATA  Specification  No. 
300  Packaging  of  Air- 
line Supplies,  Revision 
19,  July  31,  1996  


172.T02 


3.  In  §  171.11,  paragraph  (d)(15)  is 
revised  and  paragraph  (d)(16)  is  added 
to  read  as  follows: 

$171.11    U«e  of  ICAO  Technical 
Instructions. 

***** 

(d)*  •  * 

(15)  A  chemical  oxygen  generator  is 
forbidden  for  transportation  aboard  a 


passenger-carrying  aircraft  and  must  be 
approved,  classed,  described  and 
packaged  in  accordance  with  the 
requirements  of  this  subchapter  for 
transportation  on  cargo-only  aircraft.  A 
chemical  oxygen  generator  (spent)  is 
forbidden  for  transportation  on  aircraft. 

(16)  A  cylinder  containing  Oxygen, 
compressed,  may  not  be  transported  on 
a  passenger-carrying  aircraft  or  in  an 
inaccessible  cargo  location  aboard  a 
cargo-only  aircraft  unless  it  is  packaged 
as  required  by  Part  173  and  Part  178  of 
this  subchapter  and  is  placed  in  an 
overpack  or  outer  packaging  that 
satisfies  the  requirements  of  Special 
Provision  A52  in  §  172.102. 

4.  In  §  171.12,  paragraph  (b)(18)  is 
revised  to  read  as  follows: 

}171.12    Import  and  export  shipments. 

***** 

(b)*  *  * 

(18)  A  chemical  oxygen  generator 
must  be  approved  in  accordance  with 
the  requirements  of  this  subchapter.  A 
chemical  oxygen  generator  and  a 
chemical  oxygen  generator  (spent)  must 
be  classed,  described  and  packaged  in 
accordance  with  the  requirements  of 
this  subchapter. 
***** 

5.  In  §  171.12a,  paragraph  (b)(17)  is 
revised  to  read  as  follows: 

f  171 .12a    Canadian  shipments  and 
packagings. 

***** 

(b)  *'  *  * 

(17)  A  chemical  oxygen  generator 
must  be  approved  in  accordance  with 
the  requirements  of  this  subchapter.  A 
chemical  oxygen  generator  and  a 
chemical  oxygen  generator  (spent)  must 
be  classed,  described  and  packaged  in 
accordance  with  the  requirements  of 
this  subchapter. 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

6.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

7.  In  the  §  172.101  Hazardous 
Materials  Table,  one  entry  is  added  in 
appropriate  alphabetical  order  and  one 
entry  is  revised  to  read  as  follows: 

§  1 72.1 01    Purpose  and  use  of  hazardous 
materials  table. 
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§172,101.— Hazardous  Materials  Table 


Symboli 


Hazardous  mate-  Hazard  Identi- 

-^^?o^  class  or  fication         PG 

"^i^^mlc*^  division  numbers 
ping  names 


LaM 


(8) 
Packaging  authoriza- 
Spectal  tions(|l73."*) 

provi-       

siorts  Ex- 


es) 
Quantity  limitations 


cap- 
tions 


Non- 
bulk 


Bulk 


(10) 
Vessel  stowage  re- 
quirements 

v 

Passenger      Cargo  air- 
aircraft/rail       craft  only       Locatkxi        Other 


(1) 


(2) 


(3)  (4)  (5)  (6)  (7)  (8A)        (8B)        (8C)  (9A)  (9B)  (10A)  (108) 


[Revised] 


Cteygen,  com- 
pressed. 


[Added] 


Oxygen  gener- 
ator, chemk:al, 
spent 


2.2     UNI  072 


2.2,  5.1  ..     A52 


306  ...         302     314,        75  kg 
315. 


150  kg 


9     NA3356       III 


61 


None         213    None     ForbkMen      Forbidden      A 


8.  Li  §  172.102,  special  provision  "61" 
is  add  ad  in  appropriate  numerical 
sequeijce  to  paragraph  (c)(1)  and  special 
provigibn  "A52"  is  added  in 
alphanumeric  sequence  to  paragraph 
(c)(2),  ^o  read  as  follows: 

§  1 72.1  ( 2    Special  provisions. 

•        *        * 


*  * 

*  * 


(c)' 

(1)  ' 

Code/l  \  yecial  Provisions 

t         »         *         ■ 

61    A  { hemical  oxygen  generator  is  spent  if 

its  neans  of  ignition  and  all  or  a  part  of 

its  :hemical  contents  have  been 

ex  ^  ended. 

t 

(2)  • 

Code/,  >  yecial  Provisions 

*         *         * 

A52    W  cylinder  containing  Oxygen, 

coi  ipressed,  may  not  be  loaded  into  a 
p£  i  senger-carrying  aircraft  or  in  an 
in  3  ccessible  cargo  location  on  a  cargo- 
il  y  aircraft  unless  it  is  placed  in  an 
( rpack  or  outer  packaging  that 
cc  pforms  to  the  performance  criteria  of 
AJi!  Transport  Association  (ATA) 
SAtcification  300  for  Type  I  shipping 
cc  I  itainers. 


PARI  175— CARRIAGE  BY  AIRCRAFT 

9.  lf|ie  authority  citation  for  part  175 
continues  to  read  as  follows: 

Aut^^rity:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 


10. 


to  reajc  as  follows: 
§175.1)    Exceptions. 


11  §  175.10,  par^raph  (b)  is  added 


(b)  A  cylinder  containing  medical-use 
compressed  oxygen,  owned  or  leased  by 
an  aircraft  operator  or  offered  for 
transportation  by  a  passenger  needing  it 
for  personal  medicad  use  at  destination, 
may  be  carried  in  the  cabin  of  a 
passenger-carrying  aircraft  in 
accordance  with  the  following 
provisions: 

(1)  No  more  than  six  cylinders 
belonging  to  the  aircraft  operator  and,  in 
addition,  no  more  than  one  cylinder  per 
passenger  needing  the  oxygen  at 
destination,  may  be  transported  in  the 
cabin  of  the  aircraft  imder  the 
provisions  of  this  paragraph  (b): 

(2)  The  rated  capacity  of  each  cylinder 
may  not  exceed  850  liters  (30  cubic 
feet); 

(3)  Each  cylinder  and  its  overpack  or 
outer  packaging  (see  Special  Provision 
A52  in  §  172.102  of  this  subchapter) 
must  conform  to  the  provisions  of  this 
subchapter; 

(4)  The  aircraft  operator  shall  securely 
stow  the  cylinder  in  its  overpack  or 
outer  packaging  in  the  cabin  of  the 
aircraft  and  shall  notify  the  pilot-in- 
command  as  specified  in  §  175.33  of  this 
part;  and 

(5)  Shipments  under  this  paragraph 
(b)  are  not  subject  to — 

(i)  Subpart  C  and,  for  passengers  only, 
subpart  H  of  part  172  of  this  subchapter; 

(ii)  Section  173.25(a)(4)  of  this 
subchapter. 

(iii)  Section  175.85(1). 

§175.10    [Amended] 

11.  In  addition,  in  §  175.10  paragraph 
(a)(24)  is  removed  and  reserved. 

12.  In  §  175.85,  paragraphs  (h)  and  (i) 
are  added  to  read  as  follows: 

§  1 75  J5    Cargo  location. 

»        «        *        »        * 


(h)  Compressed  oxygen,  when 
properly  labeled  Oxidizer  or  Oxygen, 
may  be  loaded  and  transported  as 
provided  in  paragraph  (i)  of  this  section. 
No  person  may  load  or  transport  any 
other  package  containing  a  hazardous 
material  for  which  an  OXIDIZER  label  is 
required  under  this  subchapter  in  an 
inaccessible  cargo  compartment  that 
does  not  have  a  fire  or  smoke  detection 
system  and  a  fire  suppression  system. 

(i)  In  addition  to  the  quantity 
limitations  prescribed  in  §  175.75, 
cylinders  of  compressed  oxygen  must  be 
stowed  in  accordance  with  the 
following: 

(1)  No  more  than  a  combined  total  of 
six  cylinders  of  compressed  oxygen  may 
be  stowed  on  an  aircraft  in  the 
inaccessible  aircraft  cargo 
compartment(s)  that  do  not  have  fire  or 
smoke  detection  systems  and  fire 
suppression  systems. 

(2)  When  loaded  into  a  passenger- 
carrying  aircraft  or  in  an  inaccessible 
cargo  location  on  a  cargo-only  aircraft, 
cylinders  of  compressed  oxygen  must  be 
stowed  horizontally  on  the  floor  or  as 
close  as  practicable  to  the  floor  of  the 
cargo  compartment  or  unit  load  device. 
This  provision  does  not  apply  to 
cylinders  stowed  in  the  cabin  of  the 
aircraft  in  accordance  with  §  175.10(b). 

(3)  When  transported  in  a  Class  B 
aircraft  cargo  compartment  (see  14  CFR 
25.857(b))  or  its  equivalent  (i.e.,  an 
accessible  cargo  compartment  equipped 
with  a  fire  or  smoke  detection  system 
but  not  a  fire  suppression  system), 
cylinders  of  compressed  oxygen  must  be 
loaded  in  a  manner  that  a  crew  member 
can  see,  handle  and,  when  size  and 
weight  permit,  separate  the  cylinders 
from  other  cargo  during  flight.  No  more 
than  six  cylinders  of  compressed  oxygen 
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and,  in  addition,  one  cylinder  of 
medical-use  compressed  oxygen  per 
passenger  needing  oxygen  at 
destination — with  a  rated  capacity  of 
850  Uters  (30  cubic  feet)  or  less  of 
oxygen — ^may  be  carried  in  a  Class  B 
aircraft  cargo  compartment  or  its 
equivalent. 

Issued  in  Washington.  DC  on  August  11, 
1999  under  the  authority  delegated  in  49  CFR 
parti. 

Kellay  S.  Coyner, 

Administmtor. 

[FR  Doc.  99-21187  Filed  8-18-99;  8:45  am] 

■LUNQ  OOOE  4»10-aO-r 


Thursday 
August  19,  1999 


Part  VI 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Final  Approval  off 
Tungsten-Iron  and  Tungsten-Polymer 
Shots  and  Tempdrary  Approval  of 
Tungsten-Matrix  and  Tin  Shots  as 
Nontoxic  for  Hunting  Waterfowl  and 
Coots;  Final  Rule 
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DEPARTMENT  OF  INTERIOR 

FW)  and  Wlldlifo  Service 

S0CFRPart20 
RIN101»-AP66 

Migratory  Bird  Hunting;  Final  Approval 
of  TungMan-lron  and  Tungatan- 


Approval  of  Tungaten-Matrtx  and  Tin 
Shota  aa  Nontoxic  Ittr  Hunting 
Waterfowl  and  Cooia 

agency:  Fish  and  Wildlife  Swvice, 
Interior. 

ACTION:  Final  mle. 

SINMARY:  The  U.S.  Fish  and  Wildlife 
S«vice  (Service  or  we)  amends  Section 
20.21())  to  grant  final  approval  of 
tungsten-iron  and  tungsten-polymer 
shots  as  nontoxic  for  hunting  waterfowl 
and  coots.  We  also  grant  temporary 
approval  of  tungsten-matrix  and  tin 
shots  as  nontoxic  for  hunting  watwfowl 
and  coots  during  the  1999-2000  hunting 
season  only.  Acute  toxicity  studies 
reveal  no  adverse  effects  over  a  30-day 
period  on  mallards  [Anas 
platyrhynchos)  dosed  with  either 
tungsten-iron,  tungsten-polymer, 
tungsten-matrix,  or  tin  shot. 
Reproductive/chronic  toxicity  testing 
over  a  150-day  period  indicated  that 
timgsten-iron  and  timgsten-polymer 
administexed  to  adidt  mallards  did  not 
adversely  affect  them  or  the  ofEspring 
they  produced.  We  will  not  consider 
final  approval  of  tungsten-matrix  and 
tin  shots  until  all  required  reproductive/ 
chronic  toxicity  tests  are  successfully 
completed  and  the  results  are  received 
and  ^proved  by  the  Director.  Tungsten- 
iron  and  timgsten-polymer  shots  are 
produced  by  Federal  Cartridge  Company 
(Federal)  of  Anoka,  Minnesota. 
Tungsten-matrix  shot  is  produced  by 
Kent  Cartridge  Company  (K«it)  of 
Keameysville,  West  Virginia.  Tin  shot  is 
produced  by  the  International  Tin 
Research  Institute  (ITRI)  of  Uxbridge, 
Middlesex,  Great  Britain. 
DATES:  This  rule  takes  effect 
immediately  upon  publication  on 
August  19, 1999. 

ADDRESSES:  Copies  of  the 
Environmental  Assessments  are 
available  by  writing  to  the  Chief,  Office 
of  Migratory  Bird  Management  (MBMO), 
U.S.  Fish  and  Wildlife  Service.  4401  N. 
Fairfex  Dr.,  Suite  634,  Arlington,  VA 
22203. 

FOR  FURTHER  INFORMATKM  CONTACT:  Jon 
Andrew,  Chief,  Office  of  Migratory  Bird 
Management,  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION:  Since  the 
mid-1970s,  we  have  sought  to  identify 


shot  that  does  not  pose  a  significant 
toxic  hazard  to  migratory  birds  or  other 
wildlife.  Ciurently,  only  steel  and 
bismuth-tin  shot  are  approved  as 
nontoxic.  Wa,|)reviously  granted 
temporary  approval  for  timgsten-iron 
shot  during  the  1997-98  (August  13, 
1997;  62  FR  43444)  and  1998-99 
(October  7, 1998;  63  FR  54016) 
migratory  bird  himting  seasons.  We  also 
granted  temporary  approval  for 
tungsten-polymer  (October  7, 1998;  63 
FR  54022)  and  tungsten-matrix 
(Decembco'  8. 1998;  63  FR  67619)  shots 
during  the  1998-99  migratory  bird 
himting  season.  Compliance  with  the 
use  of  nontoxic  shot  has  increased  over 
the  last  few  years.  We  believe  that 
compliance  will  continue  to  increase 
with  the  approval  and  availability  of 
other  nontoxic  shot  types. 

Federal  Cartridge  Company's 
(Federal)  tungsten-iron  shot  is  an  alloy 
of  approximately  40  percent  timgstMi 
and  60  percent  iron,  by  weight,  and  has 
a  density  of  approximately  10.3  g/cm^. 
Tungsten-polymer  shot  is  a  matrix  of 
Nylon  6  or  11  polymer  surrounding 
particles  of  elemental  tungsten.  Shot 
made  from  this  material  has  a  density  of 
approximately  11.2*g/cm3  or 
approximately  the  density  of  lead.  The 
shot  will  contain  approximately  95.5 
percent  tungsten  and  4.5  percent  Nylon 
6  or  11  by  weight). 

Kent's  original  candidate  shot  was 
fabricated  from  what  is  described  in 
their  application  as  a  mixture  of 
powdered  metals  in  a  plastic  matrix 
whose  density  is  comparable  to  that  of 
lead.  All  component  metals  are  pres«it 
as  elements,  not  compoimds.  The 
tungsten-matrix  material  from  which 
pellets  are  formulated  has  a  specffic 
gravity  of  9.8  g/cm^  and  is  composed  of 
88  percent  timgsten,  4  percent  nickel,  2 
percent  iron,  1  percent  copper,  and  5 
percent  polymers  by  mass.  After 
considtation  with  us,  Kent  has 
subsequently  changed  the  composition 
of  their  shot  and  removed  nickel  and 
copper.  The  new  shot  material  being 
considered  has  a  density  of  10.7  g/cm^ 
and  is  composed  of  approximately  95.9 
percent  tungsten  and  4.1  percent 
polymers. 

ITRI's  candidate  shot  is  made  bom 
coounercially  pure  tin;  no  alloying  or 
other  alterations  are  intentionally  made 
to  the  chemical  composition  of  the  shot. 
This  shot  material  has  a  density  of 
approximately  7.29  g/cm^,  and  is  99.9 
percent  tin,  with  a  low  level  of  iron 
pickup  due  to  the  steel  production 
equipment. 

Each  of  Federal's  applications  for 
timgsten-iron  and  tungsten-polymer 
include  a  description  of  the  shot,  a 
toxicological  report  (Barr  1996),  results 


of  a  30-day  dosing  study  of  the  toxicity 
of  the  shot  in  game-farm  mallards 
(Bursian  et  al.  1996a,  Bursian  et  al. 
1996b),  and  results  of  a  150-day 
reproductive/chronic  toxicity  study 
(Bursian  et  al.  1999).  Kent's  application 
for  tungsten-matrix  includes  a 
description  of  the  shot,  a  toxicological 
report  (Thomas  1997a),  and  results  of  a 
30-day  toxicity  study  (Wildlife 
International.  Ltd.  1998a).  The  tin  shot 
application  from  ITRI  contains  a 
description  of  the  shot,  a  toxicological 
report  (Thomas  1997b),  and  results  of  a 
30-day  toxicity  study  (Wildlife 
International,  Ltd.  1998b).  Toxicological 
reports  for  each  shot  type  incorporates 
toxicity  information  (a  sjmopsis  of  acute 
and  chronic  toxicity  data  for  mammals 
and  birds,  potential  for  environmental 
concern,  and  toxicity  lu  aquatic  and 
terrestrial  invertebrates,  amphibians  and 
reptiles)  and  information  on 
environmental  fate  and  transport  (shot 
alteration,  environmental  half-life,  and 
environmental  concentration). 

Toxicity  Information 

There  is  considerable  difference  in  the 
toxicity  of  soluble  and  insoluble 
compoimds  of  tungsten  and  iron. 
Elemental  timgsten  and  iron  are 
virtually  insoluble  and  are  therefore 
expected  to  be  relatively  nontoxic.  Even 
though  most  toxicity  tests  reviewed 
were  based  on  soluble  tungsten 
compounds  rather  than  elranental 
tungsten,  there  appears  to  be  no  basis 
for  concern  of  toxicity  to  wildlife  for 
either  candidate  shot  via  ingestion  by 
fiish  or  mammals  (Bursian  et  al.  1996b, 
Gigiena  1983,  Karantassis  1924,  Patty 
1982,  Industrial  Medicine  1946). 
Detailed  reviews  of  the  toxicological 
impacts  of  different  tin  compounds  have 
been  conducted  by  Eisler  (1989)  and 
Cooney  (1988).  Both  reviews  indicate 
that  elemental  tin  is  non-toxic  to 
animals.  Tin  shot  designed  for 
waterfowl  himting  is  utilized  in  several 
European  countries  and  no  reports  exist 
that  suggest  that  tin  shot  is  causing 
toxicity  problems  for  wildlife  in  those 
countries. 

The  potential  toxicity  of  nylon 
compounds  due  to  degradation  is 
primarily  associated  with  the  stabilizers, 
antioxidants,  plasticizers,  and  unreacted 
prepolymers.  Residual  caprolactum  has 
been  found  in  some  commercial  Nylon 
6  products,  but  little  concern  regarding 
.this  compound  has  been  developed 
(Patty,  1982).  The  toxicity  of  Nylon  6 
and  11  are  negligible  due  to  their 
insolubilities. 

Environmental  Fate  and  Transport 

Tungsten  is  insoluble  in  water  and 
therefore  not  mobile  in  hypergenic 
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enviro  c  ments.  Timgsten  is  very  stable 
with  a^ds  and  does  not  easily  complex. 
Preferetitial  uptake  by  plants  in  acid  soil 
suggefjtls  uptake  of  timgsten  in  the 
anionijc  form  associated  with  timgsten 
mineiils  rather  than  elemental  tungsten 
(Kaba«4  and  Pendias  1984).  Tin  pellets 
will  i^iideigo  slow  surface  oxidation  to 
form  hidrated  tin  oxide,  which  is 
extren|iely  insoluble  in  water  (Lide 
1990).  Therefore  dissolution  will  be 
slow,  and  highly  localized  aqueous 
concentrations  will  not  arise.  This 
means  that  elemental  tin  will  over  time 
remai^j  largely  in  the  same  inorganic 
form  aj^  when  it  is  discharged,  lln 
pellet^  discharged  into  wetlands  where 
sulphtif  ions  are  released  during  organic 
decomposition  would  become  coated 
with  tin  sulphide,  which  is  highly 
iusulullltt  in  water  and  resistant  to 
aquatib  hydrolysis  (Holland  1995). 

Environmental  Concentration 

The  effective  environmental 
concentration  (EEC)  for  a  terrestrial 
ecosystem  was  calculated  based  on 
69,000  shot  per  hectare  (Pain  1990), 
assuniiiag  complete  erosion  of  material 
in  5  c^  of  soil.  For  tungsten-iron  shot, 
the  E&C  for  tungsten  in  soil  was 
calcullated  at  32.9  mg/kg.  For  timgsten- 
poljonfr  shot,  the  EECs  for  tungsten  and 
Nylori  (6  and  11)  in  soil  are  58.3  mg/kg 
and  2I7  mg/kg,  respectively.  The  EECs 
for  tungsten  and  the  2  polymers  found 
in  tuDBSten-matrix  are  25.7  mg/kg,  4.2 
mg/^and  0.14  mg/kg,  respectively. 
The  ^C  for  tin  in  soil  is  19.3  g/m\ 

The  fenvironmental  concentration 
(EEC)! lor  an  aquatic  ecosystem  was 
calculated  assuming  complete  erosion  of 
the  shot  in  one  cubic  foot  of  water.  For 
tungsten-iron  shot,  the  EEC  in  water  for 
tungsten  was  10.5  mg/L.  For  tungsten- 
pol}m)^r  shot,  the  EECs  in  water  for 
tungsKn  and  Nylon  (6  and  11)  are  18.7 
mg/L  md  0.9  mg/L,  respectively.  The 
EECs  in  water  for  tungsten  and  the  2 
polyn^^rs  found  in  tungsten-matrix  are 
4.2  mg^L,  0.2  mg/L.  and  0.02  mg/L, 
respeoively.  The  EEC  in  water  for  tin  is 
19.3  '^L. 

on  Birds 

An  \t  xtensive  literature  review  in  each 
appliution  provided  information  on  the 
toxicity  of  elemental  tungsten  and  tin  to 
waterfowl  and  other  birds.  Ringelman  et 
al.  (1^93)  orally  dosed  20  8-week-old 
gamejenn  mallards  with  12-17  (1.03  g 
average  weight)"tungsten-bismuth-tin 
(TBT)  pellets  and  monitored  them  for  32 
days  iir  evidence  of  intoxication.  No 
birds  {died  during  the  trial,  gross  lesions 
were  pot  observed  during  the 
postmortem  examinations, 
histoppthological  examinations  did  not 
reveal  any  evidence  of  toxicity  or  tissue 


damage,  and  tungsten  was  not 
detectable  in  kidney  or  liver  samples. 
The  authors  concluded  that  TBT  shot 
presented  virtually  no  potential  for 
acute  intoxication  in  mallards. 

Kraabel  et  al.  (1996)  assessed  the 
effects  of  embedded  TBT  shot  on 
mallards  and  concluded  that  TBT  was 
not  acutely  toxic  when  implanted  in 
muscle  tissue.  Inflammatory  reactions  to 
TBT  shot  were  localized  and  had  no 
detectable  systemic  efiects  on  mallard 
health. 

Nell  (1981)  fed  laying  hens  [Gallus 
domesticus)  0.4  or  1.0  g/kg  tungsten  in 
a  commercial  mash  for  five  months  to 
assess  reproductive  performance. 
Weekly  egg  production  was  normal  and 
hatchability  of  fertile  eggs  was  not 
affected.  Exposure  of  chickens  to  large 
doses  of  tungsten  either  through 
injection  or  by  feeding  resulted  in  an 
increased  tissue  concentration  of 
tungsten  and  a  decreased  concentration 
of  molybdenum  (Nell  1981).  The  loss  of 
tungsten  from  the  liver  occurred  in  an 
exponential  manner  with  a  half-life  of 
27  hours.  The  alterations  in 
molybdenum  metabolism  seemed  to  be 
associated  with  tungsten  intake  rather 
than  molybdenum  deficiency.  Death 
due  to  tungsten  occurred  when  tissue 
concentrations  increased  to  25  mg/g 
liver.  At  that  concentration,  xanthine 
dehydrogenase  activity  was  zero. 

Ringelman  et  al.  (1992)  conducted  a 
32-day  acute  toxicity  study  which 
involved  dosing  game-farm  mallards 
with  a  shot  alloy  of  timgsten-bismuth- 
tin  (TBT),  which  was  39,  44.5  and  16.5 
percent  by  weight,  respectively.  No 
dosed  birds  died  during  the  trial,  and 
behavior  was  normal.  Examination  of 
tissues  post-euthanization  revealed  no 
toxicity  or  damage  related  to  shot 
exposure.  This  study  concluded  that 
".  .  .  TBT  shot  presents  virtually  no 
potential  for  acute  intoxication  in 
mallards  under  the  conditions  of  this 
study." 

Several  studies  have  been  conducted 
in  which  pellets  made  of  tin  or  tin 
alloys  have  been  placed  inside  the 
digestive  tract  or  tissues  of  ducks  to 
determine  if  toxic  effects  occur.  Grandy 
et  al.  (1968)  and  the  Huntingdon 
Research  Centre  (1987)  conducted  30- 
and  28-day,  respectively,  acute  toxicity 
tests  on  mallard  ducks  and  reported  that 
all  treatment  ducks  survived  with 
insignificant  weight  loss  or 
development  of  pathological  lesions. 
The  potential  for  bismuth-tin  (BT)  shot 
to  produce  toxicological  effects  in  ducks 
during  reproduction  has  been 
investigated  under  both  acute  and 
chronic  testing  conditions.  Tin  as  a  2% 
component  of  the  tested  shot,  did  not 
pose  a  toxic  risk  to  ducks  when  fed  a 


nutritioaally-imbalanced,  corn-based 
diet.  Neither  has  BT  shot  been  shown  to 
pose  an  adverse  risk  to  the  health  of 
dudes,  the  reproduction  by  male  and 
female  birds,  nor  the  survival  of 
ducklings  over  the  long  term  (Sanderson 
et  al.  1997a,b). 

Nylon  6  is  the  commercially 
important  homopolymer  of 
caprolactum.  Most  completely 
polymerized  nylon  materials  are 
physiologically  inert,  regardless  of  the 
toxicity  of  the  monomer  from  which 
they  are  made  (Peterson  1977).  Few  data 
exist  on  the  toxicity  of  Nylon  6  in 
animals.  Most  toxicity  studies  are 
related  to  thermal  degradation  products 
and  so  are  not  relevant  to  the  exposure 
of  wildlife  to  shot  containing  nylon. 
Montgomery  (1982)  reported  that 
feeding  Nylon  6  to  rats  at  a  level  nf  25 
percent  of  the  diet  for  2  weeks  caused 
a  slower  rate  of  weight  gain,  presumably 
due  to  a  decrease  in  food  consumption 
and  feed  efficiency.  However,  the  rats 
suffered  no  anatomic  injuries  due  to  the 
consumption  of  nylon. 

The  two  plastic  polymers  used  in 
tungsten-matrix  shot  a^  as  a  physical 
matrix  in  which  the  tungsten  is 
distributed  as  ionically-bound  fine 
particles.  Most  completely  polymerized 
nylon  materials  are  physiologically 
inert,  regardless  of  the  toxicity  of  the 
monomer  from  which  they  are  made 
(Peterson  1977).  A  literature  review  did 
not  reveal  studies  in  which  either  of  the 
two  polymers  were  evaluated  for 
toxicity  in  birds. 

Acute  Toxicity  Studies 

Federal  contracted  with  Michigan 
State  University — Department  of  Animal 
Science,  to  conduct  an  acute  toxicity 
study  of  tungsten-iron  and  tungsten- 
polymer.  Both  Kent  and  ITRI  contracted 
with  Wildlife  International  Ltd.  to 
conduct  an  acute  toxicity  study  of 
tungsten-matrix  and  tin  shots, 
respectively.  The  acute  toxicity  test  is  a 
short-term  (30-day)  study  where  ducks 
are  dosed  with  shot  and  fed 
commercially  available  duck  food. 
Survival,  body  weight,  blood 
hematocrit,  and  organ  analysis  are 
recorded. 

Tungsten-iron' anti  tungsten-polymer 

The  30-day  dosing  study  revealed  no 
adverse  effects  when  mallards  were 
dosed  with  either  8  BB  size  tungsten- 
iron  shot  or  8  BB  size  tungsten-polymer 
shot  and  monitored  over  a  30-day 
period  (Bursian  et  al.  1996a,  Bursian  et 
al.  1996b).  Eight  male  and  8  female 
adult  mallards  were  dosed  with  either  8 
N0.4  steel  shot,  8  No.4  lead  shot,  8  BB 
size  tungsten-iron  shot,  or  8  BB  size 
tungsten-polyer  shot  and  observed  over 
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a  30-day  penod.  An  additional  8  males 
and  8  females  received  no  shot.  Fifty 
percent  of  the  lead-dosed  birds  (5  males 
and  3  females)  died  during  the  30-day 
test  while  there  were  no  mortalities  in 
the  other  groups.  Lead-dosed  birds  were 
the  only  ones  to  display  green  excreta, 
lethargy,  and  ataxia.  Body  weights  were 
not  significantly  altered  by  any  of  the 
treatments,  although  lead-dosed  birds 
which  died  diuing  the  trial  lost  an 
average  of  30  percent  of  their  body 
weight.  Hematocrit,  hemoglobin 
concentrations,  and  ALAD  activity  were 
significantly  depressed  at  day  15  in  the 
lead-dosed  females,  while  lead-dosed 
males  had  significantly  depressed 
hematocrit  and  hemoglobin 
concentration  compared  with  the  other 
four  groups.  There  were  no  significant 
differences  in  these  whole-blood 
parameters  at  day  30.  Three  timgsten- 
polymer-dosed  males  developed  mild 
biliary  stasis.  The  authors  attributed  this 
to  the  intubating  of  mallards  with  8  BBs 
of  tungsen-polymer  shot  inducing  a 
pathological  condition — however 
slight — that  was  not  found  in  the  control 
birds.  No  other  histopathological  lesions 
were  fbimd.  Tungsten  was  detected  in 
the  femur  of  two  tungsten-polymer- 
dosed  females  and  the  kidneys  of  two 
timgsten-polymer-dosed  birds;  in  both 
tissues,  concentrations  were  only 
slightly  above  detection  limits.  In 
general,  no  adverse  effects  were  seen  in 
mallards  given  8  BB-size  txmgsten- 
polymer  shot  and  monitored  over  a  30- 
day  period. 

Tung^n-matrix 

Kent's  30-day  dosing  study  (Wildlife 
International  Ltd.  1998a)  included  4 
treatment  and  1  control  group  of  game- 
farm  mallards.  Treatment  groups  were 
exposed  to  1  of  3  different  types  of  shot: 
8  «4  steel.  8  #4  lead,  or  8  #4  tungsten- 
matrix;  whereas  the  control  group 
received  no  shot.  The  2  tungsten-matrix 
treatment  groups  (1  group  deficient  diet, 
1  group  balanced  diet)  each  consisted  of 
16  birds  (8  males  and  8  females); 
whereas  remaining  treatment  and 
control  groups  consisted  of  6  birds  each 
(3  males  and  3  females).  All  tungsten- 
matrix-dosed  birds  survived  the  test  and 
showed  no  overt  signs  of  toxicity  or 
treatment-related  effects  on  body 
weight.  There  were  no  differences  in 
hematocarit  or  hemoglobin  concentration 
between  the  tungsten-matrix  treatment 
group  and  either  the  steel  shot  or 
control  groups.  No  histopathological 
lesions  were  fotuid  during  gross 
necropsy.  In  general,  no  adverse  effects 
were  seen  in  maUards  given  8  #4  size 
tungsten-matrix  shot  and  monitored 
over  a  30-day  period.  Tungsten  was 
found  to  be  below  the  limit  of  detection 


in  all  samples  of  femur,  gonad,  liver, 
and  kidney  from  treatment  groups. 

Tin 

ITRI's  30-day  dosing  study  (Wildlife 
International  Ltd.  1998b)  included  4 
treatment  and  1  control  group  of  game- 
farm  mallards.  Treatment  groups  were 
exposed  to  1  of  3  different  types  of  shot: 
8  #4  steel,  8  *4  lead,  or  8  #4  tin  shot; 
whereas  the  control  group  received  no 
shot.  The  2  tin  treatment  groups  (1 
group  deficient  diet,  1  group  balanced 
diet)  each  consisted  of  16  birds  (8  males 
and  8  females);  whereas  remaining 
treatment  and  control  groups  consisted 
of  6  birds  each  (3  males  and  3  females). 
All  tin-dosed  birds  survived  the  test  and 
showed  no  overt  signs  of  toxicity  or 
treatment-related  effects  on  body 
weight.  There  were  no  differences  in 
hematocrit  or  hemoglobin  concentration 
between  the  tin  treatment  group  and 
either  the  steel  shot  or  control  groups. 
No  histopathological  lesions  were  found 
during  gross  necropsy.  In  general,  no 
adverse  effects  were  seen  in  mallards 
given  8  #4  size  tin  shot  and  monitored 
over  a  30-day  period.  No  levels  of  tin 
above  the  limit  of  detection  were 
observed  in  any  tissues  collected  from 
either  tin  treatment  group. 

RepraductiveAClironic  Toxicity  Study 

Federal  contracted  with  Michigan 
State  University — Department  of  Animal 
Science,  to  conduct  an  a  reproductive/ 
chronic  toxicity  studies  for  both 
timgsten-iron  and  tungsten-polymer 
shot  types.  The  reproductive/chronic 
toxicity  study  is  a  long-term  (150-day) 
study  where  ducks  are  dosed  with  shot 
and  fed  commercially  available  duck 
food.  Survival,  body  weight,  blood 
hematocrit,  organ  analysis,  and 
reproductive  performance  are  recorded. 

Tungsten-Iron  and  Tungsten-Polymer 

The  reproductive/chronic  toxicity 
study  revealed  no  adverse  effects  when 
mallards  were  dosed  with  either  8  No. 
4  size  timgsten-iron  shot,  or  8  No.  4  size 
tungsten-polymer  shot,  and  monitored 
over  a  150-day  period  (Bursian  et  al. 
1999).  Sixteen  male  and  16  female  adult 
mallards  were  orally  dosed  with  either 
8  No.4  steel  shot,  8  No.4  timgsten-iron 
shot,  or  8  No.  4  timgsten-polymer  shot. 
An  additional  6  male  and  6  female 
mallards  were  dosed  with  8  No.  4  lead 
shot.  All  lead-dosed  birds  died  by  day 
25  of  the  study,  whereas  no  mortalities 
occiured  in  the  other  test  groups.  Lead- 
dosed  birds  had  significantly  decreased 
hematocrit,  hemoglobin  concentration 
and  whole-blood  delta  aminolevulinic 
dehydratase  activity  on  day  7  of  the 
study.  Mallards  dosed  with  tungsten- 
iron  or  tungsten-polymer  shot  had 


occasional  significant  differences  in 
hematocrit  and  plasma  chemistry  values 
when  compared  to  steel-dosed  mallards 
over  the  150-day  period,  but  these 
changes  were  within  the  normal  range 
reported  for  mallards  and  were  not 
considered  to  be  deleterious.  Relative 
kidney,  heart,  hnia  and  gizzard  weights 
of  lead-dosed  birds  were  significantly 
greater  in  comparison  to  relative 
weights  of  those  organs  in  the  other  3 
treatment  groups.  Marked  liver 
hemosiderosis  was  present  in  all  steel 
and  timgsten-dosed  males,  in  5  of  8 
steel-and  3  of  8  tungsten-iron-dosed 
females,  and  in  1  tungsten-polymer- 
dosed  male  examined.  Small  amounts  of 
txmgsten  were  detected  in  gonad  and 
kidney  samples  from  males  and  females, 
in  femiu  samples  of  males,  and  in  liver 
samples  from  females  dosed  with 
tungsten-polymer  shot.  Higher 
concentrations  of  tungsten  were 
detected  in  femur,  gonad,  kidney,  and 
liver  samples  fit)m  tungsten-iron-dosed 
ducks.  The  rate  of  shot  erosion  was  99% 
for  tungsten-poljnner,  72%  for  timgsten- 
iron,  55%  for  steel,  and  37%  for  lead. 
There  were  no  significant  differences  in 
percent  egg  production,  and  percent 
fertility  and  hatchability  of  eggs  from 
tiuagsten-iron-  and  tungsten-polymer- 
dosed  ducks  when  compared  to  steel- 
dosed  ducks.  There  were  no  biological 
differences  in  percent  survivability  and 
body  weight  of  ducklings  from  tungsten- 
iron-or  tungsten-polymer-dosed  ducks 
when  compared  to  ducklings  from  steel- 
dosed  ducks.  The  hematocrit  of 
ducklings  bom  tungsten-iron-dosed 
ducks  was  slightly  but  significantly 
lower  when  compared  to  ducklings  frt>m 
steel-dosed  ducks.  Histological 
examination  of  duckling  kidneys  and 
liver  indicated  no  abnormalities. 
Tungsten  was  detected  in  25%,  9%.  and 
13%  of  the  femur,  kidneys,  and  liver 
samples,  respectively,  frt)m  ducklings  of 
the  tungsten-fron  and  tungsten-poljnmer 
groups.  Overall,  results  of  this  study 
indicated  that  tungsten-iron  and 
tungsten-polymer  shot  repeatedly 
administered  to  adult  mallards  did  not 
adversely  affect  them  or  the  offspring 
they  produced  diuing  the  150-day  trial. 

Nontoxic  Shot  Approval 

The  first  condition  of  nontoxic  shot 
approval  is  toxicity  testing.  Based  on  the 
results  of  the  toxicological  report  and 
the  toxicity  tests  (Tiers  1,2.  and  3) 
discussed  above,  we  conclude  that 
timgsten-iron  and  tungsten-polymer 
shot  does  not  pose  a  significant  danger 
to  migratory  birds  or  other  wildlife  and 
their  habitats.  Based  on  the  results  of 
toxicological  reports  and  acute  toxicity 
tests  (Tier  1  and  2),  we  conclude  that 
timgsten-matrix  and  tin  shots  do  not 
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appeal  to  pose  a  significant  danger  to 
migratary  birds  or  other  wildlife  and 
their  fal^bitats.  However,  final  approval 
of  eithrir  shot  type  will  not  be 
considered  imtil  all  required 
reprodttctive/chronic  toxicity  tests  have 
been  successfully  completed  and  oin 
Directpp"  has  reviewed  and  approved  the 
resultij 

Thel^econd  condition  of  approval  is 
testing  [for  residual  lead  levels.  Any  shot 
with  lead  levels  equal  to  or  exceeding  1 
percent  will  be  considered  toxic  and, 
therefore,  illegal.  We  have  determined 
that  tn|  maximum  environmentally 
accepuble  level  of  lead  in  any  nontoxic 
shot  is  Itrace  amounts  of  <1  percent,  and 
incorporated  this  requirement  in  the 
nontoxic  shot  approval  process  that  was 
published  on  December  1,  1997  (62  FR 
&3608l)i  Federal  has  documented  that 
tungslian-iron  and  timgsten-polymer 
shots  meet  this  requirement.  Kent  and 
ITRI  hl^ve  documented  that  tungsten- 
matrix  jand  tin  shot,  respectively,  meet 
this  requirement. 

The  Qiird  condition  of  approval 
involves  enforcement.  In  the  August  18, 
1995,  jl^ederal  Register  (60  FR  43314), 
we  inncated  that  approval  of  any 
nontosac  shot  would  be  contingent  upon 
the  development  and  availability  of  a 
noniniVasive  field  testing  device.  This 
requiit^ment  was  incorporated  in  the 
nontoptic  shot  approval  process  that  was 
publiihed  on  December  1, 1997  (62  FR 
6360q)L  Tungsten-iron  shotshells  can  be 
drawkjto  a  magnet  as  a  simple  field 
detection  method.  Electronic  field 
testing  devices  can  distinguish  shells 
containing  tungsten-polymer  and 
tungsttn-matrix  fi'om  shells  containing 
lead.  jAt  the  present  time,  we  are  not 
aware  of  any  noninvasive  field  testing 
device|s  for  distinguishing  shells 
contaihing  tin  shot  fiom  those 
containing  lead.  We  will  not  consider 
final  fipproval  of  tin  shot  imtil  such  a 
device^  or  other  noninvasive  field 
testinj^  method,  has  been  developed  for 
identifying  tin  shot.  ^^ 

In  sitnunary,  this  rule  amends  50  CFR 
20.21(1)  by  approving  tungsten-iron  and 
ttuigsten-polymer  shots  as  nontoxic  for 
migratiory  bird  hunting.  It  is  based  on 
the  toxicological  reports,  acute  toxicity 
studies,  and  reproductive/chronic 
toxicity  studies  submitted  by  Federal. 
Resu^  of  these  studies  indicate  the 
abseiice  of  any  deleterious  effects  of 
tung^n-iron  or  tungsten-polymer  shot 
whei^  ingested  by  captive-reared 
mallasds  or  to  the  ecosystem.  This  rule 
also  grants  temporary  approval  to 
tungsten-matrix  and  tin  shots  for  the 
1999^-2000  himting  season  only. 
Temporary  approval  is  based  on  the 
toxicological  reports  and  acute  toxicity 
studi  s  submitted  by  Kent  and  ITRI. 


Dvuing  the  1998-99  hunting  season, 
we  granted  temporary  approval  of 
several  shot  types  that  contained 
tungsten  (October  7,  1998,  63  FR  54016- 
54026;  December  8,  1998,  63  FR  67619). 
We  gave  these  approvals  with  the 
restriction  that  the  shot  types  could  not 
be  used  in  the  Yukon-Kuskokwim  (Y-K) 
Delta,  Alaska.  This  restriction  was 
implemented  out  of  concern  for 
potential  effects  of  ttmgsten  on  the 
spectacled  eider  tSomateria  fischeri);  a 
species  subject  to  adverse  weather, 
predation,  and  lead  poisoning  on  the  Y- 
K  Delta.  Based  on  the  results  of 
reproductive/chronic  toxicity  studies  of 
tungsten-iron  and  timgsten-polymer,  we 
see  no  need  for  the  Y-K  Delta  restriction 
on  any  tungsten-based  shot  types. 

Public  Ckimments  and  Responses 

We  invited  public  comments  from 
interested  parties  in  the  June  17, 1999, 
proposed  rule  published  in  the  Federal 
Register  (64  FR  32752).  During  the  30- 
day  comment  period,  we  received  4 
comments. 

The  Wildlife  Legislative  Fund  of 
America  strongly  supported  the 
temporary  approval  of  tungsten-matrix 
and  tin  shots  for  himting  migratory 
birds  in  order  to  provide  additional 
nontoxic  shot  alternatives  to  hunters. 

Senator  John  D.  Rockefeller  FV  also 
supported  the  temporary  approval  of 
tungsten-matrix  shot. 

Kent  acknowledged  the  conditions  for 
nontoxic  approval  and  indicated  that 
chronic  toxicity /reproductive  test 
results  for  tungsten-matrix  shot  are 
proceeding  satisfactorily. 

ITRI  indicated  that  chronic  toxicity/ 
reproductive  tests  are  being  completed 
for  tin  shot  and  a  noninvasive  field 
testing  device  will  be  available. 

Service  Response:  We  are  encouraged 
that  chronic  toxicity /reproductive 
testing  is  being  completed  for  timgsten- 
matrix  and  tin  shots,  and  look  forward 
to  reviewing  results  of  such  tests  when 
they  become  available.  It  is  oiu  hope 
that  providing  additional  nontoxic  shot 
alternatives  will  improve  hunter 
compliance  and  reduce  the  amoimt  of 
lead  shot  in  the  environment. 

Efifective  Date 

Under  the  APA  (5  U.S.C.  553  (d))  we 
waive  the  30-day  period  before  this  rule 
becomes  effective  and  find  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  APA,  and  this 
rule  will,  therefore,  take  effect 
immediately  upon  publication.  This 
rule  relieves  a  restriction  and,  in 
addition,  it  is  not  in  the  public  interest 
to  delay  the  effective  date  of  this  rule. 
It  is  in  the  best  interest  of  migratory 
birds  and  their  habitats  to  grant 


approval  to  tungsten-iron  and  timgsten- 
polymer  shot  as  nontoxic  for  himting 
migratory  birds,  and  to  grant  temporary 
approval  to  tungsten-matrix  and  tin  shot 
for  the  1998-99  migratory  bird  hunting 
season  only.  It  is  in  the  best  interest  of 
the  hunting  public  to  provide  them  an 
additional  legal  option  for  hunting 
waterfowl  and  coots  for  the  1999-2000 
season,  which  begins  on  September  1, 
1999.  It  is  in  the  best  interest  of  small 
retailers  who  have  stocked  the  above 
shot  types  for  the  current  season.  We 
believe  that  availability  of  additional 
nontoxic  shot  options  likely  will 
improve  hunter  compliance,  thereby 
reducing  the  amount  of  lead  shot  in  the 
environment. 
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NEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  and  the  Council  on 
Environmental  Quality's  regulation  for 
implementing  NEPA  (40  CFR  1500- 
1508),  we  prepared  Environmental 
Assessments  (EA)  in  July,  1999.  The 
EAs  are  available  to  the  public  at  the 


location  indicated  under  the  ADDRESSES 
caption.  Based  on  review  and  evaluation 
of  the  information  in  the  EAs,  we  have 
determined  that  amending  50  CFR 
20.21(j)  to  provide  final  approval  of 
tungsten-iron  and  timgsten-polymer 
shots,  and  temporary  approval  of 
tungsten-matrix  and  tin  shots  for  the 
1999-2000  season,  as  nontoxic  for 
migratory  bird  himting  would  not  be  a 
major  Federal  action  that  would 
significantly  affect  the  quality  of  the 
hiunan  enwronment. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1972,  as  amended  (16 
U.S.C.  1531  et  seq.),  provides  that 
Federal  agencies  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat  *  *  ""We  have 
completed  a  Section  7  consultation 
under  the  ESA  for  this  rule,  which 
stated  the  use  of  tungsten-iron, 
tungsten-poljoner,  timgsten-matrix,  and 
tin  shots  is  not  likely  to  adversely  affect 
listed  species.  The  result  of  our 
consultation  tmder  Section  7  of  the  ESA 
is  available  to  the  public  at  the  location 
indicated  imder  the  ADDRESSES  caption. 

Regulatory  Flexibility  Act;  Small 
Business  Regulatory  Enforcement  and 
Fairness  Act 

The  Regidatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations  or 
governmental  jurisdictions.  This  rule 
approves  additional  types  of  nontoxic 
shot  that  may  be  sold  and  used  to  hunt 
migratory  birds;  this  rule  provides  4 
types  of  shot  in  addition  to  the  existing 
2  that  are  approved.  We  have 
determined,  however,  that  this  rule  will 
have  no  effect  on  small  entities  since  the 
approved  shots  merely  will  supplement 
nontoxic  shot  already  in  commerce  and 
available  throughout  the  retail  and 
wholesale  distribution  systems.  We 
anticipate  no  dislocation  or  other  local 
effects,  with  regard  to  hunters  and 
others.  Similarly,  this  is  not  a  major  rule 
under  5  U.S.C.  804(2). 

Executive  Order  12866 

This  rule  is  not  subject  to  Office  of 
Management  and  Budget  (0MB)  review 
under  Executive  Order  12866.  E.O. 
12866  requires  each  agency  to  write 
regulations  that  are  easy  to  imderstand. 
We  invite  comments  on  how  to  make 


this  rule  easier  to  understand,  including 
answers  to  questions  such  as  the 
following:  (1)  Are  the  requirements  in 
the  rule  clearly  stated?  (2)  Does  the  rule 
contain  technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  we  do  to  make 
the  rule  easier  to  understand? 

Paperwork  Reduction  Act 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
tmless  it  displays  a  ciurently  valid  OMB 
control  number.  We  have  examined  this 
regulation  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501) 
and  foimd  it  to  contain  no  information 
collection  requirements.  However,  we 
do  have  OMB  approval  (1018-0067; 
expires  06/30/2000)  for  information 
collection  relating  to  what 
manufacturers  of  shot  are  required  to 
provide  to  us  for  the  nontoxic  shot 
approval  process.  For  further 
information  see  50  CFR  20.134. 

Unfunded  Mandates  Reform 

We  have  determined  and  certify 
pursuant  to  the  Unfunded  Mandates 
Act,  2  U.S.C.  1502.  et  seq..  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
■  entities. 

Qvil  Justice  Reform — ^Executive  Order 
12988 

We,  in  promulgating  this  rule,  have 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

TaldngB  Implication  Assesnnent 

In  accordance  with  Executive  Order 
12630,  these  rules,  authorized  by  the 
Migratory  Bird  Treaty  Act,  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
htmters  to  exercise  privileges  that 
would  be  otherwise  unavailable;  and, 
therefore,  reduce  restrictions  on  the  use 
of  private  and  public  property. 


Federalism 


Federatisni  Efiiects 

Due  ip  the  migratory  nature  of  certain 
specie^  bf  birds,  the  Federal  government 
has  be«o  given  responsibility  over  these 
specie^  by  the  Migratory  Bird  Treaty 
Act.  Th^se  rules  do  not  have  a 
substaiitial  direct  effect  on  fiscal 
capacit]^,  change  the  roles  or 
responjsf  bilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordppce  with  Executive  Order  12612, 
these  r^^ations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficiejit  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Goverf^ent-to-Govemment 
Relatioliship  with  Tribes 

In  accordance  with  the  President's 
memofiindum  of  April  29, 1994, 
"Govermnent-to-Govemment  Relations 
with  Native  American  tribal 
Gover^ents"  (59  FR  22951)  and  512 
DM  2,  Nve  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  1 1:  id  have  determined  that  there 
are  no  e  ffects. 


Authorship.  The  primary  author  of 
this  rule  is  James  R.  Kelley,  Jr.,  Office  of 
Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20  . 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  we  are  amending  part 
20,  subchapter  B,  chapter  1  of  Title  50 
of  the  Code  of  Federal  Regulations  as  ' 
follows: 

PAFrr  20— {AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  16 
U.S.C.  742  a-j- 

2.  Section  20.21  is  amended  by 
revising  paragraph  (jj  introductory  text, 
revising  paragraphs  (j)(2)  and{j)(3),  and 
removing  paragraph  (j){4)  as  follows: 

20.21    What  hunting  methods  are  illegal? 

***** 

(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 
muzzleloading]  other  than  steel  shot,  or 
bismuth-tin  (97  parts  bismuth:  3  parts 
tin  with  <1  percent  residual  lead)  shot. 


or  timgsten-iron  (40  parts  tungsten:  60 
parts  iron  with  <1  percent  residual  lead) 
shotj  or  timgsten-polymer  (95.5  parts 
timgsten:  4.5  parts  Nylon  6  or  11  with 
<1  percent  residual  lead)  shot,  or 
tungsten-matrix  (95.9  parts  tungsten:  4.1 
parts  polymer  with  <1  percent  residual 
lead)  shot,  or  tin  (99.9  percent  tin  with 
<1  percent  residual  lead)  shot,  or  such 
shot  approved  as  nontoxic  by  the 
Director  pursuant  to  procedures  set 
forth  in  20.134,  provided  that: 
***** 

(2)  Tungsten-matrix  shot  (95.9  parts 
tungsten:  4.1  parts  polymer  with  <1 
percent  residual  lead)  is  legal  as 
nontoxic  shot  for  waterfowl  and  coot 
hunting  for  the  1999-2000  hunting 
season  only,  and 

(3)  Tin  shot  (99.9  percent  tin  with  <1 
percent  residual  lead)  is  legal  as 
nontoxic  shot  for  waterfowl  and  coot 
himting  for  the  1999-2000  himting 
season  only. 

Dated:  August  12. 1999. 
Stephen  C.  Saunders, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  99-21525  Filed  8-18-99;  8:45  am] 
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95 41891 

48CFR 

202 43096 

204 43098.  45196.  45197 

212 43098 

213 43098 

217 43096 

219 451 97 

252 43098.  45196 

253 43098,45197 

601 43618 

802 43618 

603 43618 

604 „ 43618 

605 43618 

606.... 43618 

608 43618 

609 43618 

610 43618 

611.. 43618 

613.. 43618 

614 43618 

615 43618 

616 43618 

617 43618 

619 43618 

622 43618 

623 43618 

625 43618 


626...- _ 43618 

628 ^. 43618 

629 43618 

630 43618 

^1 4361 8 

632 43618 

633 43618 

634 43618 

636 43618 

637 43618 

639.™ .„ 43618 

641 „....„„ 43618 

642 43618 

643 „ 43618 

644 43618 

645 43618 

646 43618 

647 43618 

649 „ 43618 

652 «... 43618 

653 43618 

701 42040 

702 „ 42040 

703 42040 

705 42040 

706 42040 

709 42040 

714 42040 

716 „... 42040 

719 42040 

726 42040 

732 .U-.--»« 42040 

733 .:.....;.:;„ 42040 

734.. 42040 

749 42040 

750 42040 

752 42040 

5416 41834 

Proposed  Rules: 

17 44100 

536 44683 


40CFR 

171 45388 

172 44426,  44578,  45388 

173 44426 

175 45388 

396 45207 

PfOpOMd  RUMK 

190.. 43972 

385 44460 

390 .....44460 

571 „ - 42330 

575........ 44164 

50CFR 

17 41835 

20 ; 45400 

300 44428 

600 42286 

622 43941 

635 „.42855,  43101 

648 ....; 42042.  42045,  44661 

660 42286,42656 

679 41839,  42826,  43295, 

43296,  43297,  43634,  43941. 

43942,  44431,  44432,  44858, 
44859 
Proposed  Rules: 

17 41903,  42058,  42250. 

43132,  44171,  44470,  44883 

20 -. 44384 

32 43834 

36 43834 

226 44683 

600 42335,  431 37 

622 41905,  42068,  44884 

635 44885 

648 42071.  43137,  43138 

660 44475 

679 42080 


IV 


r 
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The  Mems  in  this  Hst  were 
edHoriaHy  compiled  as  an  aid 
lo  Federal  Register  users. 
IrwKision  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOINQ  INTO 
EFFECT  AUGUST  19, 
1999 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Security  responsibilities;  oral 
attestation:  put>lished  8- 
19-99 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Freedom  of  Information  Act; 
implementation;  put>lished  B- 
19-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 


Medkial  devices: 
Ger>eral  arxl  plastic  surgery 
devices— 

Silicone  inflatabto  t>reast 
prosthesis;  premarket 
approval;  published  8- 
19-99 

MTERIOR  DEPARTMENT 
^h  jHid  WUdllfe  Service 

Migratory  bird  hunting: 
Turigsterviron,  tungsterv 
polymer.  tungsten-matrix, 
and  tin  shots;  final/ 
temporary  approval  as 
nontoxic  for  1999-2000 
season;  published  8-19-99 

STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 

Border  crossing  identification 
cards;  put>lished  8-19-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 
New  Yortt;  published  7-20- 
99 

OrawtMidge  operations: 

New  Jersey;  put>lished  7-20- 
99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Maritettng 
Service 

Cherries  (sweet)  grown  in— 
Washington;  comments  due 
by  8-23-99;  published  6-'-' 
24-99 


Potatoes  (Irish)  grown  irt— 
Califorr>ia  and  Oregon; 
comments  due  t^  8-24- 
99;  published  6-25-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapaction  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Recognition  of  animal 
disease  status  of  regions 
in  European  Union; 
comments  due  by  8-24- 
99;  published  6-25-99 
Foreign  quarantine  notices: 
Mexican  Haas  avoc£Klos; 
comments  due  by  8-24- 
99;  published  6-25-99 
COMMERCE  DEPARTMENT 
Nalional  Oceanic  and 
Atmospheric  Administration 
Fishery  consenmtion  and 
managen>ent: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Essential  fish  habitats; 
comment  due  t>y  8-23- 
99;  published  7-9-99 
West  Coast  States  and 
Western  Padfic 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  8-25- 
99;  published  7-26-99 
Western  Pacific  Coral 
Reef  Ecosystem  and 
bottomfish  and 
seamount  groundfish; 
comments  due  by  8-26- 
99;  published  8-16^99 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Contract  markets: 
Contract  maritet  designation . 
applk»tions — 
Commission  review  and 
approval;  procedures; 
comments  due  by  8-26- 
99;  published  7-27-99 
DEFENSE  DEPARTMENT 
Acquisitkjn  regulatkMis: 
Cargo  preference- 
sut>contracts  for 
commercial  items; 
comments  due  by  8-23- 
99;  published  6-22-99 
Overseas  use  of  purchase 
card;  comments  due  by  8- 
25-99;  published  7-29-99 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Secretar/s  recognitton  of 
accrediting  agencies; 
comments  due  by  8-24- 
99;  published  6-25-99 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Outer  Continental  Shelf  Lands 
Act;  implementatkxi: 


Natural  gas  transportatk>n 
through  pipeline  facilities 
on  Outer  Continental 
Shelf;  comments  due  t)y 
8-27-99;  published  7-13- 
99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  t>y 

8-23-99;  published  7-23- 

99 
Indian;  comments  due  by  8- 

25-99;  published  7-26-99 
Irxjiarui;  comments  due  by 

8-25-99;  published  7-26- 

99 

Montana;  comments  due  ty 
8-27-99;  published  7-28- 
99 
Clean  Air  Act: 

Interstate  ozone  transport 
reduction — 

Nitrogen  oxkJes  trading 
program;  Section  126 
petitions;  findings  of 
significant  contritxition 
and  rulemaking; 
comments  due  by  8-25- 
99;  published  8-16-99 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects— 
University  of 
Massachusetts  et  al.; 
university  latx>ratories; 
comments  due  by  8-26- 
99;  published  7-27-99 
Superfund  program: 
National  oil  an6  hazardous 
substances  contingency 
plan — 

Natkxial  priorities  list 
update;  comments  due 
by  8-25-99;  published 
7-26-99 
Water  programs: 
Clean  Water  Act- 
State  and  Tribal  water 
quality  standards; 
review  and  approval; 
comments  due  by  8-23- 
99;  published  7-9-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  service: 
Incumbent  k)cal  exchange 
carriers;  accounting  and 
reporting  requirements; 
comprehensive  review; 
comments  due  by  8-23- 
99;  published  8-18-99 
Radio  services,  special: 
Maritime  servrces — 
Privately  owned 
accounting  authorities; 
accounts  settlement; 


streamlining;  biennial 
regulatory  review; 
comments  due  by  8-23- 
99;  published  7-28-99 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
8-23-99;  published  7-14- 
99 
Arttansas;  comments  due  by 
8-23-99;  published  7-14- 
99 
Kentucky  and  Virginia; 
comments  due  t>y  8-23- 
99;  published  7-14-99 
New  Yoric;  comments  due 
by  8-23-99;  published  7- 
14-99 
North  Carolina;  comments 
due  by  8-23-99;  published 
7-14-99 
Texas;  comments  due  by  8- 
23-99;  published  7-14-99 
Television  stations;  table  of 
assignments: 

New  Yorit;  comments  due 
by  8-23-99;  published  7- 
14-99 

FEDERAL  MARITIME 
COMMISSION 

Shipping  Act  of  1984; 
implemematkx): 
Ocean  common  carriers; 
definition  clarification; 
comments  due  by  8-24- 
99;  published  6-25-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
PublK  and  Indian  housing: 
Admission  and  occupancy — 
Pet  ownership  in  public 
housing;  comments  due 
by  8-23-99;  published 
6-23-99 
Public  housing  agency 
organization;  required 
reskjent  membership  on 
board  of  directors  or 
similar  goveming  body; 
comments  due  by  8-23- 
99;  published  6-23-99 
Public  Housing  Assessment 
System;  comments  due 
by  8-23-99;  published  6- 
22-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlifa  Service 
Endangered  and  threatened 

species: 
.    Tidewater  goby;  northern 
populations;  comments 
due  by  8-23-99;  published 
6-24-99 
Migratory  bird  hunting: 
Federal  Indian  reservations, 
off-resen/ation  trust  lands 
and  ceded  lands; 
comments  due  by  8-23- 
99;  published  8-13-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reciamatkin 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mirre  land    - 
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<X)mments 
99;  published 


iments  due 
>ublished  7- 


redatltation  plan 
submissions: 

Kansks;  comments  due  by 
8-^6-99;  published  7-26- 

Missi^ippi;  comments  due 

byi  6-25-99:  published  7- 

26-69 
Ohioc' comments  due  by  8- 

23-59;  published  8-6-99 
Oklahoma;  comments  due 

by  B-25-99;  published  8- 

10-99 

NATIolriAL  CREDIT  UNION 
ADMlNSTRATION 

Credit  kjnions: 

Credit  union  service 
oroanizations — 

^1  estate  brol<erage 
srvices;  grandfather 
xemption;  comments 
je  by  8-23-99; 
jblished  6-22-99 

PERSONNEL  MANAGEMENT 
OFFiqS 

Retirertibnt: 

Civil  I  Service  Retirement 
S)^^tem  (CSRS)  and 
Fqqeral  Emptoyees 
Rnrement  System 
(FgRS)-      . 
Sitte  income  tax 
|rithholding  and 
tluntary  allotment 
jram;  expansion; 
iments  due  by  8-23- 
published  6-23-99 

SMALt  BUSINESS 
ADMINISTRATION 

Business  loans: 
Loan  loss  reserve  fund; 
cc^ments  due  by  8-25- 
99;:  published  7-26-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Iowa  and  Illinois;  comments 
dii^  by  8-23-99;  published 
7-^-99 
Ports  ard  waterways  safety: 
Lower  New  York  Bay  and 
Rii|itan  Bay,  NY;  safety 
zqt^e;  comments  due  by 
8-133-99;  published  7-7-99 
Vessels  and  marine 
farilities;  Year  2000  (Y2K) 
re]orting  requirements; 


comments  due  by  8-23- 
99;  published  6-23-99 

TRANSPORTATION 
DEPARTMENT 

Economic  regulations: 
Domestic  baggage  liability; 
comments  due  by  8-27- 
99;  published  6-28-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Airbus;  comments  due  by  8- 

23-99;  published  7-23-99 
Avions  Mundry  et  Cie; 

comments  due  by  8-27- 

99;  published  7-19-99 
Bell;  comments  due  by  8- 

23-99;  published  6-24-99 
Boeing;  comments  due  by 

8-23-99;  published  6-23- 

99 
Dassault;  comments  due  by 

8-23-99;  published  7-22- 

99 
McDonnell  Douglas; 

comments  due  by  8-23- 

99;  published  7-23-99 
MD  Helicopters  Inc.; 

comments  due  by  8-23- 

99;  published  6-23-99 
Rolls-Royce  pic;  comments 

due  by  8-23-99;  published 

6-23-99 
Saab;  comments  due  by  8- 

23-99;  published  7-22-99 
Sikorsky:  comments  due  by 

8-23-99;  published  6-24- 

99 
Class  D  airspace;  cornments 
due  by  8-23-99;  published 
7-7-99 
Class  E  airspace;  comments 
due  by  8-24-99;  published 
7-19-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
Loading,  unloading,  and 
storage;  regulatory 
applicability;  comments 
due  by  8-25-99; 
published  7-28-99 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Simplified  production,  and 
resale  methods  with 
historic  absorption  ratio 
-election;  special  rules; 
comments  due  by  8-23- 
99;  published  5-24-99 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkm 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http^/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  \he  lnterr>et  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  211/P.L.  106-48 

To  designate  the  Federal 
building  and  United  States 
courthouse  located  at  920 
West  Riverside  Avenue  in 
Spokane,  Washington,  as  the 
"Thomas  S.  Foley  United 
States  Courthouse",  and  the 
plaza  at  the  south  entrance  of 
such  building  and  courtttouse 
as  the  "Walter  F.  Horan 
Plaza".  (Aug.  17,  1999;  113 
Stat.  230) 

H.R.  1219/P.L.  106-49 

Construction  Industry  Payment 
Protection  Act  of  1999  (Aug. 
17,  1999;  113  Stat.  231) 

H.R.  1568/P.L.  106-50 

Veterans  Entrepreneurship  and 
Small  Business  Development 
Act  of  1999  (Aug.  17,  1999; 
113  Stat.  233) 


H.R.  1664/P.L.  106-51 

Emergency  Steel  Loan 
Guarantee  and  Emergency  Oil 
and  Gas  Guaranteed  Loan  Act 
of  1999  (Aug.  17,  1999;  113 
Stat.  252) 

H.R.  246S/P.L  106-52 

Military  Construction 
Appropriations  Act,  2000  (Aug. 
17,  1999;  113  Stat.  259) 

S.  507/P.L.  106-53 

Water  Resources  Development 
Act  of  1999.  (Aug.  17,  1999; 
113  Stat.  269) 

S.  606^.L.  106-54 

For  the  relief  of  Gk)bal 
Exptoration  and  Development 
Corporation.  Kerr-McGee 
Corporation,  and  Kerr-McGee 
Chemical,  LLC  (successor  to 
Kerr-McGee  Chemical 
Corporation),  and  for  other 
purposes.  (Aug.  17,  1999;  113 
Stat.  398) 

S^.  1546^.L.  106-55 

To  amend  the  Intemational 
Religious  Freedom  Act  of 
1998  to  provide  additional 
administrative  authorities  to 
the  United  States  Commission 
on  Intemational  Religious 
Freedom,  and  to  make 
technical  corrections  to  that 
Act.  and  for  ottier  purposes. 
(Aug.  17,  1999;  113  Stat.  401) 
Last  List  August  18,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrit>e,  send  E-mail  to 
listservOwww.gsa.gov  with 
the  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 
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the  SupejrVitendent  of  Documents.  Prices  of 
new  bookt  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 
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Lovrer  Alo  Grande  Valley  in  Texaa; 
Increased  Assessment  Rate 
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'i  i\griailtiiral  Marketing  Service, 


ACTION:  jftinal  rule. 


SUMMARVe  This  rule  increases  the 
assessmant  rate  from  $0.11  to  $0.12  per 
Vio  busMl  carton  of  oranges  and 
grapefriii|t  established  for  the  Texas 
Valley  qitrus  Committee  (Committee) 
under  Marketing  Order  No.  906  for  the 
1999-20^0  and  subsequent  fiscal 
periods.:  The  Committee  is  responsible 
for  local  tidministration  of  the  marketing 
order  which  regulates  the  handling  of 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas. 
Authoritktion  to  assess  orange  and 
grapefrxu^  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  began  on 
August  1  and  ends  July  31.  The 
assessm0tit  rate  will  remain  in  effect 
indefinitely  unless  modified, 
suspendiad,  or  terminated. 

EFFECnVB  DATE:  August  21, 1999. 

FOR  FurrmER  mformation  contact: 

Cynthia  jQavazos,  Marketing  Assistant, 
McAllen  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
1313  E.  Hackberry,  McAllen.  TX  78501; 
telephone:  (956)  682-2833.  Fax:  (956) 
682-5942;  or  George  Kelhart.  Technical 
Advisor,  Marketing  Order 
Adminiattfation  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fak:  (202)  720-5698. 
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SUPPLEMENTARY  INFORMATION:  Small 
businesses  may  request  information  on 
complying  with  this  regulation,  or 
obtain  a  guide  on  compl)4ng  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  720-5698,  or  E-mail: 
Jay.Guerber@usda.gov.  You  may  view 
the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 

This  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  906,  as 
amended  (7  CFR  part  906),  regulating 
the  handling  of  oranges  and  grapefruit 
grown  in  the  Lower  Rio  Grande  Valley 
in  Texas,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  orange  and  grapefruit  handlers 
in  the  Lower  Rio  Grande  Valley  in  Texas 
are  subject  to  assessments.  Fimds  to 
administer  the  order  are  derived  frtim 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  oranges  and 
grapefruit  begiiming  August  1, 1999. 
and  continue  until  amended, 
suspended,  or  terminated.  Tliis  rule  will 
not  preempt  any  State  or  local  laws, 
regiUations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefinm.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 


hearing  the  Secretary  woidd  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  1999-2000  and  subsequent  fiscal 
periods  from  $0.11  to  $0.12  per  7/10 
bushel  carton  of  oranges  and  grapefiiiit 
handled. 

The  Texas  orange  and  grapefruit 
marketing  order  provides  authority  for 
the  Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  ooUect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Texas  oranges  and  grapefruit.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportimity  to  participate  and  provide 
input. 

For  the  1998-99  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  of  $0.11  per  7/10  bushel 
carton  that  would  continue  in  effect 
from  fiscal  period  to  fiscal  period  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee  met  on  June  8. 1999, 
and  unanimously  recommended  1999- 
2000  expenditiues  of  $1,148,850  and  an 
assessment  rate  of  $0.12  per  7/10  bushel 
carton  of  oranges  and  grapefruit 
handled.  In  comparison,  last  year's 
budgeted  expenditures  were  $1,181,950. 
The  assessment  rate  of  $0.12  is  $0.01 
higher  than  the  rate  previously  in  effect 
The  Committee  has  operated  under  a 
lower  assessment  rate  in  recent  years 
and  used  available  reserve  funds  to 
make  up  most  of  the  difference  between 
assessment  income  and  expenses.  Since 
1994,  the  Committee's  reserve  has 
decreased  from  almost  $400,000  to 
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slightly  under  $120,000.  Thus,  the 
Committee  recommended  increasing  the 
assessment  rate  because  the  previous 
rate  would  not  have  generated  enough 
income  to  cover  1999-2000  expenses, 
and  the  Committee  only  wantCMd  to  use 
a  limited  amount  of  reserve  funds  to 
meet  expenses.  The  Committee  wanted 
to  ensure  that  adequate  reserve  funds 
were  available  to  meet  imexpected 
expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
1999-2000  fiscal  period  include 
$739,000  for  advertising  and  promotion, 
$179,000  for  the  Mexican  Fruit  Fly 
program,  $109,781  for  management  and 
administration  of  the  program,  and 
$73,369  for  compliance.  Budgeted 
expenses  for  these  items  in  19^8-99 
were  $768,700,  $179,000,  $109,781,  and 
$73,369,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Texas  oranges  and 
grapefruit.  Texas  orange  and  grapefruit 
shipments  for  the  year  are  estimated  at 
9.5  million  7/10  bushel  cartons,  which 
should  provide  $1,140,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  should 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
$119,402)  will  be  kept  within  the 
mnYiTniim  of  One  fiscal  period's 
expenses  permitted  by  the  order 
($906.35). 

The  assessment  rate  established  by 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Seoetaiy  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  will  be 
in  effsct  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  diuing  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings,  llie  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  vnti 
be  undertaken  as  necessary  The 
Committee's  1999-2000  budget  and 
those  for  subsequent  fiscal  periods 


would  be  reviewed  and,  as  appropriate, 
approved  by  the  Department. 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  315 
producers  of  oranges  and  grapefruit  in  - 
the  production  area  and  16  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (SBA) 
(13  CFR  121.601)  as  those  having  annual 
receipts  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  Texas 
orange  and  grapefruit  producers  and 
handlers  may  be  classified  as  small 
entities. 

Last  year,  5  of  the  16  handlers  (31 
percent)  each  shipped  over  625,000  7/10 
bushel  cartons  of  oranges  and  grapefiuit. 
Using  an  average  f.o.b.  price  of  $8.00  per 
carton,  these  handlers  could  be 
considered  large  businesses  by  the  SBA, 
and  the  remaining  11  handlers  (69 

Cent)  could  be  considered  small 
nesses.  Of  the  approximately  315 
producers  within  the  production  area, 
few  have  sufficient  acreage  to  genwate 
sales  in  excess  of  $500,000;  therefore,  a 
majority  of  producers  of  Texas  oranges 
and  grapefruit  may  be  classified  as  small 
entities. 

This  nde  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  hsmdlers  for  the  1999- 
2000  and  subsequent  fiscal  periods  from 
$0.11  to  $0.12  per  7/10  bushel  carton  of 
oranges  and  grapefruit.  The  Committee 
unanimously  recommended  1999-2000 
expenditures  of  $1,148,850  and  an 
assessment  rate  of  $0.12  per  7/10  bushel 
carton.  The  assessment  rate  of  $0.12  is 
$0.01  higher  than  the  1998-99  rate.  The 
Committee  recommended  increasiitg  the 
assessmenfTate  because  the  previous 
rate  would  not  have  generated  enough 
income  to  cover  1999-2000  expenses, 
and  the  Committee  only  wanted  to  use 
a  limited  amoiuit  of  reserve  funds  to 
meet  expenses.  The  Committee  wanted 


to  ensure  that  adequate  reserve  funds 
were  available  to  meet  unexpected 
expenses.  As  mentioned  earlier,  the 
quantity  of  assessable  oranges  and 
grapefruit  for  the  1999-2000  season  is 
estimated  at  9.5  million  7/10  bushel 
cartons.  Assessment  income,  along  with 
interest  income  and  funds  from  the 
Conunittee's  authorized  reserve,  should 
be  adequate  to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
1999-2000  fiscal  period  include 
$739,000  for  advertising  and  promotion, 
$179,000  for  the  Mexican  Fruit  Fly 
program,  $109,781  for  management  and 
administration  of  the  marketing  order 
program,  and  $73,369,  for  compliance. 
Budgeted  expenses  for  these  items  in 
1998-99  were  $768,700,  $179,000, 
$109,781,  and  $73,369,  respectively. 

Many  producers  are  still  recovering 
bom  the  devastating  fi«ezes  of  1983  and 
1989  that  virtually  destroyed  the  Texas 
citrus  industry.  Most  trees  in  the 
production  area  were  planted  within  the 
past  ten  years  and  have  not  yet  reached 
full  maturity.  As  a  result,  )rields  are  still 
somewhat  low  and  profit  to  the 
producers  is  marginal.  Also,  a  general 
oversupply  of  citrus  from  other 
domestic  sources  and  foreign  countries 
depressed  prices.  The  Committee 
recommended  increasing  the  assessment 
rate  to  $0.12  per  7/10  bushel  carton 
becaiise  the  previous  rate  would  not 
have  generated  enough  income  to  cover 
1999-2000  expenses,  and  the 
Committee  only  wanted  to  use  a  limited 
amoimt  of  reserve  funds  ($5,850)  to 
meet  expenses.  Interest  income  totaling 
$3,000  will  also  be  used  to  cover 
program  expenses  in  1999-2000.  At  the 
end  of  the  1999-2000  fiscal  period  the 
reserve  is  expected  to  be  $113,552. 

The  Committee  reviewed  and 
unanimously  recommended  1999-2000 
expenditures  of  $1,148,850,  which 
included  a  decrease  in  the  advertising 
and  promotion  program.  Budgeted 
expenses  for  the  Mexican  Fruit  Fly 
program  were  left  the  same  as  last  year. 
In  arriving  at  the  budget,  the  Committee 
considered  information  from  various 
sources,  including  the  Executive 
Committee.  The  Committee  considered 
leaving  the  established  lower 
assessment  rate  imchanged.  The 
Committee,  however,  concluded  that 
retaining  the  previous  rate  of  assessment 
for  the  1999-2000  fiscal  period  would 
have  reduced  the  Committee's  reserve  to 
an  unacceptable  level.  Alternative 
expenditure  levels  were  discussed  based 
upon  the  relative  value  of  the 
advertising  and  promotion  program  to 
the  Texas  citrus  industry.  The 
assessment  rate  of  $0.12  per  7/10  bushel 
carton  of  assessable  oranges  and 
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grapefruit  was  determined  by  dividing 
the  total'  recommended  budget  by  the 
quantity  of  assessable  oranges  and 
grapefruit  estimated  at  9.5  million  7/10 
bushel  oartons  for  the  1999-2000  fiscal 
period.jthe  $0.12  rate  should  provide 
$1,140,000  in  assessment  income.  The 
additional  $8,850  will  come  from  the 
Comminee's  reserve  and  interest 
income^ 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  1999-2000  fiscal  period  indicates 
that  the  fco.b.  price  for  the  1999-2000 
season  could  range  from  $4.75  and 
$12.50  per  7/10  bushel  carton  of  oranges 
and  grapefruit  depending  upon  the  fruit 
variety ,^ize,  and  quality.  Therefore,  the 
estimated  assessment  revenue  for  the 
1999-2000  fiscal  period  as  a  percentage 
of  total  pack-out  revenue  could  range 
betweei^  1 .  96  and  2 . 5  percent. 

This  ^btion  increases  the  assessment 
obligatiom  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  oi^  handlers,  the  costs  are  minimal 
and  imiifprm  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  prod^ers.  However,  these  costs  are 
offset  b^jthe  benefits  derived  by  the 
operatidti  of  the  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  prublicized  throughout  the  Texas 
orange  and  grapefruit  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Commif 
Like  all 
1999. 


t  deUberations  on  all  issues, 
anunittee  meetings,  the  June  8, 
Bting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  e^cpress  views  on  this  issue. 

This  m^Ie  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  eithejc  small  or  large  Texas  orange 
and  grapefruit  handlers.  As  with  all 
Federal  jiharketing  order  programs, 
reports  khd  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industnf  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule.      I 

A  proposed  rule  concerning  this 
action  wts  published  in  the  Federal 
Register  on  July  19. 1999  (64  FR  38597). 
Copies  q|  the  proposed  rule  were  also 
mailed  <^^  sent  via  facsimile  to  all  Texas 
orange  abid  grapefioiit  handlers.  Finally, 
the  proposal  was  made  available 
through|iA)e  Internet  by  the  Office  of  the 
Federal  Register.  A  20-day  comment 
period  ending  August  9, 1999.  was 
provided  for  interested  persons  to 
respondito  the  proposal.  No  comments 
were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 


information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  efiiBctuate  the  declared 
policy  of  the  Act. 

Piu-suant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because  the  1999-2000  fiscal  period 
began  on  August  1, 1999,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  oranges  and  grapefiiiit 
handled  diuing  such  fiscal  period,  and 
handlers  will  begin  harvesting  their  fruit 
in  early  September.  The  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  Further,  handlers  are 
aware  of  this  rule  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting.  Also,  a 
20-day  comment  period  was  provided 
for  in  the  proposed  rule. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements, 
Oranges,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  906  is  amended  as 
follows; 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  906.235  is  revised  to  read 
as  follows: 

§906.235    Assessment  rate. 

On  and  after  August  1, 1999,  an 
assessment  rate  of  $0.12  per  7/10  bushel 
carton  is  established  for  oranges  and 
grapefruit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas. 

Dated:  August  17, 1999. 
Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  99-21673  Filed  8-19-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Sarvica 

7  CFR  Part  966 

[Docket  No.  FV98-966-2 IFR] 

Tomatoaa  Grown  in  Ftorida;  Partial 
Exemption  From  ttte  Handling 
Regulation  for  Producer  Field-Packed 
Tomatoea 

AGENCY:  Agricultiu-al  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  amends  a  prior 
interim  final  rule  that  changed  the 
handling  requirements  prescribed  under 
the  Florida  tomato  marketing  order 
(order).  The  order  regulates  the  handling 
of  tomatoes  grown  in  Florida  and  is 
:  administered  locally  by  the  Florida 
Tomato  Committee  (committee).  The 
prior  interim  final  rule  exempted 
shipments  of  producer  field-packed 
tomatoes  from  container  net  weight 
requirements  and  the  requirement  that 
all  tomatoes  must  be  packed  at 
registered  handler  facilities.  This  rule 
exempts  shipments  of  certain-sized 
producer  field-packed  tomatoes  from  a 
maximum  size  requirement  specified  in 
the  handling  regulation.  These  changes 
allow  the  industry  to  pack  a  higher 
colored,  riper  tomato  to  meet  the 
demand  of  the  expanding  market  for 
vine-ripe  tomatoes.  This  facilitates  the 
movement  of  Florida  tomatoes  and 
should  ultimately  improve  rettuns  to 
producers. 

DATES:  Effective  October  10,  1999; 
comments  received  by  October  19,  1999 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456:  Fax:  (202)  720-5698;  or 
E-mail:  moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christian  D.  Nissen,  Regional  Manager, 
Southeast  Marketing  Field  Office,  F&V, 
AMS,  USDA,  P.O.  Box  2276,  Winter 
Haven,  Florida  33883-2276;  telephone: 
(941)-29»-4770,  Fax:  (941)  299-5169;  or 
George  Kelhart,  Technical  Advisor. 
Marketing  Order  Administration 
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Branch.  F&V,  AMS,  USDA,  room  2522- 
S.  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  720-2491, 
Fax:  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  720-5698.  or  E-mail: 
Jay.Guerbei#u8da.gov.  You  may  view 
the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.am8.usda.gov/fv/moab.html. 

This  rule  is  issued  under  Marketing 
Agreement  No.  125  and  Order  No.  966 
(7  CFR  part  966),  both  as  amended, 
regulating  the  handling  of  tomatoes 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regiUations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  ihe  Secretary  would  rule  on  the 
{>etition.  The  Act  provides  that  the 
district  couii  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Under  the  order,  tomatoes  produced 
in  the  production  area  and  shipped  to 
fresh  market  channels  outside  the 
regulated  area  are  required  to  meet 
grade,  size,  inspection,  and  container 


requirements.  These  requirements  apply 
during  the  period  October  10  through 
June  15  each  year.  Current  requirements 
include  a  minimum  grade  of  U.S.  No.  2 
and  a  Tninimiim  size  of  2%2  inches  in 
diameter.  Current  pack  and  container 
requirements  outline  the  types  of 
information  that  needs  to  appear  on  a 
container,  weight  restrictions  the 
packed  containers  must  meet,  and  that 
the  containers  must  be  packed  at 
registered  handler  facilities. 

Section  966.52  of  the  order  provides 
authority  for  the  modification, 
suspension,  and  termination  of 
regulations.  It  includes  the  authority  to 
establish  and  modify  pack  and  container 
requirements  for  tomatoes  grown  in  the 
defined  production  area  and  handled 
under  the  order.  Section  966.323  of  the 
order's  rules  and  regulations  specifies 
the  handling  regulation  for  Florida 
tomatoes. 

This  rule  amends  an  interim  final  rule 
published  in  the  Federal  Register  on 
October  13, 1998  (63  FR  54556).  That 
rule,  which  was  based  on  a  unanimous 
recommendation  from  the  committee 
made  at  a  meeting  on  September  11, 
1998,  changed  the  handling  regulation 
imder  the  order  by  defining  producer 
field-packed  tomatoes  and  allowing 
handlers  to  ship  field-packed  tomatoes 
exempt  from  net  weight  requirements. 
That  rule  also  exempted  producer  field- 
packed  tomatoes  from  the  requirement 
that  all  tomatoes  be  packed  at  registered 
handler  &cilities.  Currently,  those 
tomatoes  are  subject  to  all  other 
provisions  of  the  handling  regulation, 
including  established  grade,  size,  pack, 
and  inspection  requirements.  Those 
tomatoes  are  also  subject  to  assessments. 

This  amended  interim  final  rule, 
which  is  based  on  a  unanimous 
recommendation  from  the  committee 
made  at  a  meeting  on  May  26, 1999, 
exempts  shipments  of  certain-sized 
producer  field-packed  tomatoes  from  a 
maximum  diameter  requirement 
specified  in  the  handling  regulation. 
Specifically,  field-packed  tomatoes 
designated  as  size  "6  x  6"  may  be  larger 
than  22''/32  inches  in  diameter.  This  rule 
makes  a  related  change  to  the  labeling 
requirement  for  6  x  6-sized  field-packed 
tomatoes.  The  field-packed  tomato 
exemption  is  also  revised  for  clarity. 

Producer  field-packed  tomatoes  are 
tomatoes  which  at  the  time  of 
inspection  are  No.  3  color  or  higher 
(according  to  color  classification 
requirements  in  the  U.S.  tomato 
standards),  that  are  picked  and  place- 
packed  in  new  containers  in  the  field  by 
a  producer  as  defined  in  §  966.150  of  the 
rules  and  regulations.  The  tomatoes  are 
then  transferred  to  a  registered  handler's 


facility  for  final  preparation  for  market 
and  for  inspection. 

Most  tomatoes  frt>m  Florida  are 
packed  and  shipped  at  the  mature  green 
stage.  Shipments  of  mature  green 
tomatoes  represented  approximately  88 
percent  of  total  besh  shipments  diuing 
the  1997-98  season.  Tomatoes  are 
picked  and  packed  at  the  mature  green 
stage  to  facilitate  handling.  The  vast 
majority  of  mature  green  tomatoes  are 
packed  using  a  mechanized  process. 
The  tomatoes  are  brought  to  the  packing 
house  where  they  are  run  across  sizing 
equipment,  and  then  are  packed  in 
volume  fill  containers.  At  the  mating 
green  stage,  the  tomatoes  are  firm  and 
are  able  to  tolerate  the  packing  process. 
This  process  is  efficient  and  facilitates 
packing  in  volume. 

However,  when  trying  to  pack  a 
tomato  that  is  more  ripe  and  matiue,  the 
process  used  to  pack  mature  greens  is 
not  as  effective.  This  is  because  as  the 
tomato  begins  to  ripen  it  begins  to 
soften.  Tomatoes  of  No.  3  color  and 
above  cannot  tolerate  the  rigors  of  the 
mechanized  handling  process.  This 
packing  process  bruises  and  damages 
riper  tomatoes,  increasing  the  volume  of 
culls  and  those  that  fail  inspection  for 
grade. 

Under  this  exemption,  producer  field- 
packed  tomatoes  are  only  handled  once, 
when  such  tomatoes  are  picked  and 
packed  in  the  field.  Field-packed 
tomatoes  are  not  subject  to  the  rigors  of 
a  mechanical  process.  Under  this 
process,  the  tomatoes  are  still  sized, 
cleaned,  and  packed  by  hand.  This 
process  of  picking  and  packing  in  the 
field  makes  it  substantially  easier  to 
pack  a  tomato  of  higher  color  and 
ripeness.  As  per  the  requirement  for  all 
packed  tomatoes  for  shipment  outside 
the  regulated  area,  new  boxes  must  be 
used.  The  tomatoes  are  delivered  to  a 
registered  handler  for  final  preparation 
for  market.  The  tomatoes  are  inspected 
for  grade,  size,  and  proper  pack  after 
delivery  to  the  registered  handler's 
facility. 

However,  since  this  exemption  has 
been  available  and  growers  and 
handlers  have  been  utilizing  it,  a 
problem  has  emerged.  Because  the 
tomatoes  are  packed  in  the  field,  the 
tomatoes  are  sized  by  hand,  not  using 
the  precision  of  sizing  belts.  While  field 
packed  tomatoes  are  successfully 
meeting  minimum  size  requirements, 
some  lots  are  having  difficulty  meeting 
the  maximum  size  requirements  as 
specified  for  the  6x6  size  designation. 

Currently,  §966.323(a)(2)(i)  specifies 
that  all  tomatoes  packed  by  a  registered 
handler  must  meet  a  minimum  size 
requirement  of  2%2  inches  in  diameter. 
That  section  also  requires  that  all  such 
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tomatoes  must  be  sized  with  proper 
equipqt  mt  in  one  of  three  specified 
ranges  idf  diameter.  For  example, 
tomatojejs  designated  as  "6  x  7"  must  be 
a  minimum  of  2%2  inches  in  diameter 
and  a  iQaximum  of  2'%2  inches  in 
diametjv.  Tomatoes  designated  as  "6  x 
6"  must  be  a  minimum  of  2  "732  inches 
in  diaQipter  and  a  maximum  of  Z^Vaa 
inches  iin  diameter.  Tomatoes 
designated  as  "5  x  6"  must  be  a 
minimum  of  2^V32  inches  in  diameter 
with  up  maximiun  size  requirement. 
Finally,  to  allow  for  variations  incident 
to  proper  sizing,  not  more  than  a  total 
of  10  percent,  by  count,  of  the  tomatoes 
in  the  Ijcit  may  faie  smaller  than  the 
specified  minimvun  diameter  or  larger 
than  thia  maximum  diameter. 

Sinc^jthe  handling  regiUation  was 
changea  in  October  1998  to  exempt 
field-packed  tomatoes  from  certain 
handliibg  requirements,  some  6  x  6-sized 
lots  have  failed  inspection  due  to 
oversizad  tomatoes  in  the  pack.  As- 
stated  il^ove,  6  x  6-sized  lots  of  tomatoes 
must  nioet  both  minimum  eind 
maxim|«n  size  requirements,  within 
specifi^  tolerances.  Tomatoes  that  are  - 
run  ovOT  a  sizing  belt  in  a  packing  house 
have  littte  difficulty  in  meeting  these 
requirenients.  However,  producers 
packing  Itomatoes  in  the  field  must  use 
hand-sliers.  It  is  relatively  easy  to  pick 
to  a  minimum  size.  However,  it  is  much 
more  dilteicult  to  pick  tomatoes  within  a 
range  or&actions  of  an  inch. 

Preseoting  a  packed  lot  of  tomatoes 
for  inspaction,  and  having  it  fail  is 
costly,  tipie  handler  can  either  find  an 
oudet  dtfaer  than  the  firesh  market  for  the 
tomatoes  or  rework  the  lot  so  it  passes 
inspection.  In  the  case  of  field  packed 
tomatoes,  reworking  a  lot  is 
substanjtially  more  difficult.  The 
tomatoOT  cannot  be  dumped  then  run 
across  the  machinery  again  to  ensiue 
that  th^  meet  inspection,  but  must  be 
sorted  ttirough  by  hand.  This  is 
extrem^lly  time-consiuning,  and  because 
the  frui^  Is  ripe,  can  cause  additional 
bruising;  In  most  cases,  it  is  one  or  two 
tomatoes  in  a  box  that  cause  it  to  fail  for 
size.  Tims,  the  committee  met  in  May 
1999  ana  recommended  this  change  for 
produc^^  field-packed  tomatoes. 

The  cjdnunittee  recommended  that  6  x 
6-sized  producer  field-packed  tomatoes 
be  exempt  fi-om  the  227/32  inch 
maximum  diameter  requirement 
specified  in  §966.323(a)(2)(i)  of  the 
handling  regulation.  This  change  will 
allow  for  additional  oversized  tomatoes, 
without;  the  lot  failing  for  size.  While 
this  cha^e  does  allow  for  additional 
larger  toitoatoes  to  be  included  in  the  6 
X  6  pack,  there  is  still  a  distinction 
between  it  and  the  5  x  6.  The  6x6  pack 
is  an  opdortimity  to  sell  a  smaller 


tomato.  This  change  provides  some 
additional  flexibility  to  address  sizing 
problems  relating  to  packing  in  the 
field.  The  5x6  tomato  is  still  the 
premium  size,  demanding  the  higher 
price.  For  this  reason,  the  vast  majority 
of  tomatoes  that  meet  the  size 
requirements  for  5  x  6  will  continue  to 
be  packed  in  a  5  x  6  container.  Also, 
according  to  the  committee,  buyers 
shoiUd  not  object  to  oversized  fruit  in 
the  6x6  pack  because  they  have  the 
option  of  grading  it  out  for  a  premiimi 
product  or  passing  it  on  to  their 
customers  as  a  larger  tomato  at  a  less 
ejcpensive  price. 

The  committee  also  recommended  a 
related  change  in  the  labeling 
requirement  specified  in 
§966.3a3(a)(2)(iii)  of  the  handling 
regulation.  Currently,  that  section 
requires  that  only  "6  x  7,"  "6  x  6,"  or 
"5  X  6"  be  used  to  indicate  the 
respective  size  designation  on 
containers  of  tomatoes.  The  committee 
recommended  that  shipments  of  6  x  6- 
sized  producer  field-packed  tomatoes  be 
marked  as  "6  x  6  and  larger"  to  more 
acciuately  reflect  the  contents  of  the 
container  which  could  include  5x6- 
sized  tomatoes.  The  words  "and  larger" 
will  not  be  required  on  5  x  6-sized  field- 
packed  tomatoes  because  that  is  the 
largest  designated  size  defined  by  a 
minimum  diameter  and  includes  all 

sizes  above  that  Tninimum 

In  evaluating  alternatives  to  this 
change,  such  as  increasing  the 
percentage  tolerance  for  oversize,  it  was 
concluded  that  the  changes  provided  in 
this  amended  interim  final  rule  are  the 
better  and  more  effective  way  to 
accomplish  the  conunittee's  goal. 
Containers  will  be  marked  "6x6  and 
larger"  which  will  separate  them  from 
the  standard  6x6  and  will  tell  buyers 
that  the  package  includes  some  larger 
tomatoes.  And,  as  stated  earlier,  while 
this  does  provide  for  additional  larger 
tomatoes  to  be  packed  in  a  6  x  6  pack, 
it  should  not  bliu  the  distinction 
between  a  6  x  6  and  5x6. 

The  committee  continues  to  focus  on 
ways  to  be  competitive,  develop  new 
markets,  and  increase  producer  returns. 
The  October  1998  changes  which  added 
a  definition  of  field-packed  tomatoes  to 
the  handling  regulation,  along  with 
certain  exemptions  for  such  tomatoes, 
have  provided  the  industry  with  more 
flexibility  and  additional  marketing 
opportunities.  The  committee  believes 
that  the  availability  of  producer  field- 
packed  tomatoes  will  increase  the 
volume  of  vine-ripe  tomatoes  available 
from  Florida.  This  has  been  a  market 
that  has  been  expanding  and  not 
traditionally  served  by  much  volume 
from  the  Florida  tomato  industry.  The 


October  1998  changes  have  allowed 
producers  to  harvest  tomatoes  that 
might  otherwise  have  been  left  in  the 
field.  Handlers  may  be  willing  to  pay  a 
higher  price  for  producer  field-packed 
tomatoes  which,  when  combined  with 
additional  tomato  sales,  shoidd  increase 
returns  to  producers.  The  additional 
exemptions  for  field-packed  tomatoes 
designated  as  size  6x6  recommended 
by  the  committee  in  May  1999  will 
provide  even  more  opportunities  for  the 
Florida  tomato  industry  to  market  such 
tomatoes. 

Section  8e  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
matiuity  requirements  are  in  effect  for 
certain  conunodities  imder  a  domestic 
marketing  order,  including  tomatoes, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  requirements. 
However,  the  Act  does  not  authorize  the 
imposition  of  pack  and  container 
requirements  on  imports,  when  such 
requirements  are  in  effect  under  a 
domestic  marketing  order.  Therefore,  no 
change  is  necessary  in  the  tomato 
import  regulation  as  a  result  of  this 
action. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricidtural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  pf  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
of  Florida  tomatoes  who  are  subject  to 
regulation  under  the  order  and 
approximately  75  tomato  producers  in 
the  regulated  area.  Small  agricultiu^ 
service  fyms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (SBA)  as  those 
having  aimual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000 
{13  CFR  121.601). 

Based  on  available  industry  and 
committee  data,  the  average  annual 
f.o.b.  price  for  fresh  Florida  tomatoes 
during  the  1997-98  season  was  around 
$9.11  per  25  pound  equivalent,  and  total 
fresh  shipments  for  the  1997-98  season 
are  estimated  at  47.6  million  25  potmd 
equivalent  cartons  of  tomatoes. 
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Conunittee  data  indicates  that 
approximately  20  percent  of  the  Florida 
handlers  handle  80  percent  of  the  total 
volume  shipped  outside  the  regulated 
area.  Based  on  this  information,  the 
shipment  information  for  the  1997-98 
season,  and  the  1997-98  season  average 
price,  the  majority  of  handlers  would  be 
classified  as  small  entities  as  defined  by 
the  SBA.  The  majority  of  producers  of 
Florida  tomatoes  also  may  be  classified 
as  small  entities. 

This  rule  amends  a  prior  interim  final 
rule  that  changed  the  handling 
regulation  specified  in  §  966.323  under 
the  order.  The  prior  interim  final  rule 
was  published  in  the  Federal  Register 
on  October  13, 1998  (63  FR  54556).  That 
rule  modified  §  966.323  by  adding  a 
definition  for  producer  field-packed 
tomatoes,  and  exempting  such  tomatoes 
from  container  net  weight  requirements 
and  the  requirement  that  all  tomatoes 
must  be  packed  at  registered  handler 
facilities. 

In  addition,  this  amended  interim 
final  rule  exemfrts  shipments  of  field- 
packed  tomatoes  designated  as  size  6  x 
6  from  a  maximum  diameter 
requirement  of  2^%:  inches  specified  in 
§966.323(a)(2)(i).  This  rule  makes  a 
related  change  in  the  labeling 
requirement  specified  in 
§  966.323(a)(2)(iii)  whereby  shipments 
of  6  X  6-sized  producer  field-packed 
tomatoes  must  be  marked  as  "6  x  6  and 
larger"  to  more  accurately  reflect  the 
contents  of  the  container.  Authority  for 
these  changes  is  provided  in  §  966.52  of 
the  order. 

This  amendment  with  its  additional 
flexibility  is  expected  to  have  a  positive 
impact  on  affected  entities.  The 
committee  believes  that  allowing  ripe 
tomatoes  to  be  place  packed  in  the  field 
has  enabled  the  Florida  tomato  industry 
to  meet  a  strong  and  growing  consumer 
demand  for  red,  mature  tomatoes.  This 
has  facilitated  the  movement  of  Florida 
tomatoes  and  helped  to  improve 
producer  returns. 

This  rule  will  provide  additional 
handling  flexibility  and  cost  savings. 
While  field  packed  tomatoes  are 
successfully  meeting  minimum  size 
requirements,  some  lots  are  having 
difficulty  meeting  the  maximum  size 
reqiurements  as  specified  for  the  6x6 
size  designation.  Tomatoes  designated 
as  "6  X  6"  must  be  a  minimum  of  2^  V32 
inches  in  diameter  and  a  maximiun  of 
22V32  inches  in  diameter.  Tomatoes  that 
are  run  over  a  sizing  belt  in  a  packing 
house  have  little  difficulty  in  meeting 
these  reqiiirements.  However,  producers 
packing  tomatoes  in  the  field  must  use 
hand-sizers.  It  is  relatively  easy  to  pick 
to  a  minimum  size.  However,  it  is  much 
more  difficult  to  pick  tomatoes  within  a 


range  of  fractions  of  an  inch.  Presenting 
a  packed  lot  of  tomatoes  for  inspection, 
and  having  it  fail  is  costly.  The  handler 
can  either  find  an  outlet  other  than  the 
fresh  market  for  the  tomatoes  or  rework 
the  lot  so  it  passes  inspection.  In  the 
case  of  field  packed  tomatoes,  reworking 
a  lot  is  substantially  more  difficult.  The 
tomatoes  caimot  be  dumped  then  run 
across  the  machinery  again  to  ensure 
that  they  meet  inspection,  but  must  be 
sorted  through  by  hand.  This  is  costly 
and  time-consuming,  and  because  the 
fruit  is  ripe,  can  cause  additional 
bruising.  This  change  will  allow  for 
additional  oversized  tomatoes,  without 
the  lot  failing  for  size,  providing 
additional  flexibility  and  reducing 
reworking  costs. 

These  uianges  are  intended  to 
provide  additional  flexibility  for  all 
those  covered  imder  the  order.  The 
opportunities  and  benefits  of  this  rule 
are  expected  to  be  equally  available  to 
all  tomato  handlers  and  producers 
regardless  of  their  size  of  operation. 
These  changes  have  a  beneficial  impact 
on  producers  and  handlers  since  tomato 
handlers  can  make  additional  supplies 
of  tomatoes  available  to  meet  consumer 
needs  consistent  with  crop  and  market 
conditions. 

Regarding  alternatives  to  the 
recommended  action,  the  committee 
concluded  that  providing  certain 
exemptions  for  field-padked  tomatoes 
would  allow  the  Florida  tomato 
industry  to  meet  a  growing  consumer 
demand  for  vine-ripe  tomatoes.  In 
addition,  continuing  to  require  6x6- 
sized  field-packed  tomatoes  to  meet  a 
maximiun  size  requirement  would 
discourage  producers  from  packing  such 
fruit  because  some  of  the  packs  would 
fail  inspection.  In  evaluating 
alternatives  to  this  change,  such  as 
increasing  the  percentage  tolerance  for 
oversize,  it  was  concluded  that  the 
changes  provided  in  this  amended 
interim  final  rule  are  the  better  and 
more  effective  way  to  accomplish  the 
committee's  goal.  Containers  wiU  be 
marked  "6  x  6  and  larger"  which  will 
separate  them  from  the  standard  6x6 
and  will  tell  buyers  that  the  package 
includes  some  larger  tomatoes.  And,  as 
stated  earlier,  while  this  does  provide 
for  additional  larger  tomatoes  to  be 
packed  in  a  6  x  6  pack,  it  does  not  blur 
the  distinction  between  a  6  x  6  and  5  x 
6.  Thus,  the  recommended  change  was 
determined  to  be  the  most  viable  course 
of  action. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
tomato  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 


reduce  information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conffict  with 
this  rule. 

Further,  the  committee's  meetings  on 
September  11, 1998,  and  May  23, 1999, 
were  widely  publicized  throughout  the 
tomato  industry  and  all  interested 
persons  were  invited  to  attend  the 
meetings  and  participate  in  committee 
deliberations.  Like  all  committee 
meetings,  the  September  1998  and  May 
1999  meetings  were  public  meetings 
and  all  entities,  both  large  and  small, 
were  able  to  express  then  views  on  this 
issue.  Finally,  interested  persons  are 
invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

As  previously  stated,  an  interim  final 
rule  regarding  field-packed  tomatoes 
was  published  in  the  Federal  Register 
on  October  13, 1998  (63  FR  54556).  A 
60-day  comment  period  was  provided  to 
allow  interested  persons  to  respond  to 
the  rule.  Copies  of  the  rule  were  mailed 
by  conunittee  staff  to  all  committee 
members  and  tomato  handlers.  In 
addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register.  Four  comments  were 
received  regarding  the  rule.  These 
comments  and  any  subnodtted  regarding 
this  amendment  will  be  addressed  in 
the  rule  finalizing  this  action.  This 
interim  final  rule  is  effective  October  10, 
1999.  This  date  is  the  beginning  of  the 
new  Florida  tomato  shipping  season. 

After  consideration  of  all  relevant 
material  presented,  including  the 
committee's  recommendations  and 
other  information,  it  is  found  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

This  rule  invites  comments  on 
changes  to  the  handling  requirements 
ciurently  prescribed  under  the  Florida 
tomato  marketing  order.  Any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  imnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  because:  (1)  These 
changes  relax  current  requirements;  (2) 
the  1999-2000  Florida  tomato  season 
begins  October  10;  (3)  the  committee 
unanimously  recommended  these 
changes  at  public  meetings  and 
interested  parties  had  an  opportimity  to 
provide  input;  and  (4)  this  ride  provides 
a  60-day  comment  period  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 
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List  of:  ijubiectB  in  7  CFR  Part  966 

Marketing  agreements,  Reporting  and 
recordliaeping  requirements,  Tomatoes. 

For  the  reasons  set  forth  in  the 
preambjl^,  7  CFR  part  966  is  amended  as 
follows 


PART 
FLORil 


TOMATOES  GROWN  IN 


authority  citation  for  7  CFR 
I  continues  to  read  as  follows: 


1. 
part  96^ 

Authonty:  7  U.S.C.  601-674. 

2.  Section  966.323  is  amended  by 
revising  ,the  last  sentence  of  paragraph- 
(d)(1)  to  kead  as  follows: 

Handling  regulation. 

•        *        * 


fmption.  (1)  *  *   *  Producer 
Iced  tomatoes  must  meet  all  of 
^__  ements  of  this  section  except 
for  the  Idllowing:  the  container  net 
weight  requirements  specified  in 
paragraph  (a)(3)(i)  of  this  section;  the 
requirement  that  each  container  or  lid 
shall  be  marked  to  indicate  the 
designated  net  weight  specified  in 
paragra^]^  (a)(3)(ii)  of  this  section;  the 
requireident  that  all  containers  must  be 
packed  jat  registered  handler  facilities  as 
specifiejil  in  paragraph  (a)(3)(ii)  of  this 
section?  ihe  requirement  that  such 
tomatoes  designated  as  size  6x6  must 
meet  th6>  maximum  diameter 
requireikient  specified  in  paragraph 
(a)(2)(i)  Uf  this  section  and  the  labeling 
requireinent  specified  in  paragraph 
(a)(2)(iiO  of  this  section:  Provided,  That 
"6  X  6  and  larger"  is  used  to  indicate  the 
listed  siEB  designation  on  containers. 
*        *        *        •        * 

Dated:  I  August  17, 1999. 

Eric  M.  l|orman. 

Deputy  Aaministrator.  Fruit  and  Vegetable 
Pmgramsl 

[FR  Doc.  109-21674  Filed  8-19-99;  8:45  am] 

BILLING  CAbe.  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Agricurtilral  Marketing  Service 

7  CFR  Mrt  1220 
[No.  LS-W-001] 

Soybean  Promotion  and  Research 
Prograim  Procedures  to  Request  a 
Refereniium 

AQENCY:i  Agricultural  Marketing  Service, 
USDA.  [I 

ACTION:  Knal  rule. 

SUMMARvi  This  final  rule  establishes 
procedures  for  soybean  producers  to 
request  a  referendum  on  the  Soybean 


Promotion  and  Research  Order  (Order) 
as  authorized  under  the  Soybean 
Promotion,  Research,  and  Consumer 
Information  Act  (Act).  The  Act  provides 
that  the  Secretary,  5  years  after  the 
conduct  of  the  initial  referendum,  shall 
give  soybean  producers  the  opportunity 
to  request  an  additional  referendum  on 
the  Order.  Individual  producers  and 
other  producer  entities  will  be  provided 
the  opportunity  to  request  a  referendum 
during  a  specified  period  announced  by 
the  Secretary  of  Agricultiue  (Secretary), 
at  the  county  Farm  Service  Agency 
(FSA)  office  where  FSA  maintains  and 
processes  the  producer's  administrative 
farm  records.  For  the  producer  not 
participating  in  FSA  programs,  the 
opportunity  to  request  a  referendum 
will  be  provided  at  the  county  FSA 
office  serving  the  county  where  the 
producer  owns  or  rents  land. 
Participation  in  the  Request  for 
Referendiun  is  not  mandatory.  This  final 
rule  establishes  the  procedures  for 
conducting  the  required  Request  for 
Referendum. 

EFFECTIVE  DATES:  August  21, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief;  Marketing 
Programs  Branch;  Livestock  and  Seed 
Program;  Agricultural  Marketing  Service 
(AMS),  USDA;  STOP-0251;  14th  and 
Independence  Avenue,  SW.; 
Washington,  D.C.  20250-0251. 
Telephone  number  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Proposed 
Rule — Soybean  Promotion  and  Research 
Program:  Procedures  to  Request  a 
Referendum  published  September  4, 
1998  (63  FR  47200);  Proposed  Rule- 
Soybean  Promotion  and  Research 
Program:  Request  for  Referendimi 
pubUshed  April  16, 1999  (64  FR  1»831). 

Executive  Order  12866  and  12988  and 
the  Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMBj. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  This  rule 
would  not  preempt  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1971  of  the  Act,  a  person  subject  to  the 
Order  may  file  with  the  Secretary  a 
petition  stating  that  the  Order,  any 


provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  law  and 
request  a  modification  of  the  Order  or 
an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportimity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  will  rule  on  the 
petition.  The  statute  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  petitioner  resides 
or  carries  on  business  has  jurisdiction  to 
review  the  Secretary's  decision  if  a 
complaint  for  that  piupose  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  Secretary's  decision. 

Further,  §  1974  of  the  Act  provides, 
with  certain  exceptions,  that  nothing  in 
the  Act  may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
soybean  promotion,  research,  consumer 
information,  or  industry  information 
organized  and  operated  under  the  laws 
of  the  United  States  or  any  State.  One 
exception  in  the  Act  concerns 
assessments  collected  by  the  Qualified 
State  Soybean  Boards  (QSSBs).  The 
exception  provides  that  to  ensure 
adequate  funding  of  the  operations  of 
QSSBs  under  the  Act,  no  State  law  or 
regulation  may  limit  or  have  the  effect 
of  limiting  the  full  amoimt  of 
assessments  that  a  QSSB  in  that  State 
may  collect,  and  which  is  authorized  to 
be  credited  under  the  Act.  Another 
exception  concerns  certain  referendums 
conducted  during  specified  periods  by  a 
State  relating  to  the  continuation  or 
termination  of  a  QSSB  or  State  soybean 
assessment. 

Piu^uant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (5  United 
States  Code  (U.S.C.)  601  et  seq.).  the 
Administrator  of  AMS  has  considered 
the  economic  effect  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities. 

According  to  the  statistical  survey 
initiated  by  the  Department  of 
Agriculture  (Department),  there  are 
600,813  soybean  producers  who  will  be 
eUgible  to  participate  in  the  Request  for 
Referendum.  The  majority  of  producers 
subject  to  the  Order  are  small  businesses 
under  the  criteria  established  by  the 
Small  Business  Administration. 

The  requirements  set  forth  in  this  rule 
are  substantially  similar  to  the  rules  that 
established  the  eligibility  and 
participation  requirements  for  a  July  26, 
1995,  soybean  producer  poll  published 
as  a  final  rule  on  March  22,  1995  (60  FR 
15027),  in  the  Federal  Register. 

The  procedures  to  request  a 
referendum  will  not  impose  a 
substantial  burden  or  have  a  significant 
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impact  on  persons  subject  to  the  Order. 
Further,  puticipation  is  not  mandatory. 
Not  all  persons  subject  to  the  Order  are 
expected  to  participate.  The  Department 
will  determine  producer  eligibility. 

In  compliance  with  OMB  regulations 
[5  CFR  Part  1320]  which  implements  the 
Paperwork  Reduction  Act  [44  U.S.C. 
3501  et  seq.],  the  information  collection 
requirements  contained  in  this  final  rule 
have  been  previously  approved  by  OMB 
and  were  assigned  OMB  control  number 
0581-0093.  The  information  collection 
requirements  in  this  final  rule  include 
the  following: 

(1)  Any  ehgible  person  who  requests 
a  referendum  must  legibly  print  his/her 
name,  or  if  applicable,  the  producer 
entity  represented,  address,  telephone 
number,  and  county  on  the  "Request  for 
a  Soybean  Referendum"  form  {Form  LS- 
51-1).  Each  person  must  read  the 
certification  statement  on  the  form  and 
sign  it  certifying  that  he/she  or  the 
producer  entity  represented  meets  the 
eligibility  requirements.  Form  LS-51-1 
shall  be  obtained  in  person,  by  mail,  or 
by  facsimile  fi'om  the  coimty  FSA  office 
where  FSA  maintains  and  processes  the 
producer's  administrative  farm  records 
or  at  the  coimty  FSA  office  serving  the 
county  where  the  producer  owns  or 
rents  land.  Form  LS-51-1  may  be 
returned  in  person,  by  mail,  or  by 
facsimile  to  the  same  coimty  FSA  office 
where  the  form  was  obtained.  A 
producer  or  producer  entity 
representative  who  obtains  Form  LS- 
51-1  in  person  during  the  Request  for 
Referendum  period  from  the  appropriate 
county  FSA  office  may  complete  Form 
LS-51-1  at  that  time.  The  estimated 
average  time  burden  for  completing  the 
procedure  is  5  minutes  per  person. 

(2)  Using  information  from  each 
returned  Form  LS-51-1,  county  FSA 
personnel  shall  enter  the  producer's 
name,  and  if  applicable,  producer  entity 
representative  and  the  date  received 
(and  the  postmarked  date  for  mailed 
requests),  and  the  method  the  form  was 
received  on  the  "List  of  Soybean 
Producers  Requesting  a  Referendum" 
(Form  LS-51-2).  This  information  may 
be  used  for  the  purpose  of  challenging 
the  eligibility  of  producers.  Many 
county  FSA  offices  will  use  more  than 
one  Form  LS-51-2  depeqding  on  the 
number  of  producers  requesting  a 
referendum.  Because  only  county  FSA 
office  personnel  would  be  required  to 
complete  Form  LS-51-2,  the  time 
required  to  complete  this  form  is  not 
included  in  the  estimated  average 
reporting  burden  for  a  producer. 

Background 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  estabUshment  of  a 
coordinated  program  of  promotion  and 


research  designed  to  strengthen  the 
soybean  industry's  position  in  the 
marketplace  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  of  one  percent  of  the 
net  market  price  of  soybeans  sold  by 
producers.  Pursuant  to  the  Act,  an  Order 
was  made  effective  July  9, 1991,  and  the 
collection  of  assessments  began 
September  1, 1991. 

"rhe  Act  required  that  an  initial 
referendum  be  conducted  no  earlier 
than  18  months  and  no  later  than  36 
months  after  the  issuance  of  the  Order 
to  determine  whether  the  Order  should 
be  continued. 

The  initial  referendum  was  conducted 
on  February  9, 1994.  On  April  1, 1994, 
the  Secrulary  announced  that  of  the 
85,606  valid  ballots  cast,  46,060  (53.8 
percent)  were  in  favor  of  continuing  the 
Order  and  the  remaining  39,546  votes 
(46.2  percent)  were  against  continuing 
the  Order.  The  Act  required  approval  by 
a  simple  majority  for  Uie  Order  to 
continue. 

The  Act  also  required  that  within  18 
months  after  the  Secretary  announced 
the  results  of  the  initial  referendum,  the 
Secretary  would  conduct  a  poll  among 
producers  to  determine  if  producers 
fevored  a  referendum  on  the 
continuance  of  the  payment  of  refunds 
under  the  Order. 

A  July  25, 1995,  nationwide  poll  of 
soybean  producers  did  not  generate 
sufficient  support  for  a  refund 
referendum  to  be  held.  A  refund 
referendum  would  have  been  held  if  at 
least  20  percent  (not  in  excess  of  one- 
fifth  of  which  may  be  producers  in  any 
one  State)  of  the  381,000  producers 
(76,200)  nationwide  requested  it.  Only 
48,782  soybean  producers  participated 
in  the  poll.  Consequently,  refunds  were 
discontinued  on  October  1, 1995. 

The  Act  also  specifies  that  the 
Secretary  shall,  5  years  after  the  conduct 
of  the  initial  referendum  and  every  5 
years  thereafter,  provide  soybean 
producers  an  opportunity  to  request  a 
referendum  on  the  Order. 

For  all  such  referendums,  if  the 
Secretary  determines  that  at  least  10 
percent  of  U.S.  producers  engaged  in 
growing  soybeans  (not  in  excess  of  one- 
fifth  of  which  may  be  producers  in  any 
one  State)  support  the  conduct  of  a 
referendum,  the  Secretary  must  conduct 
a  referendum  within  1  year  of  that 
determination.  If  these  requirements  are 
not  met,  no  referendum  would  be 
conducted. 

For  the  purposes  of  the  Request  for 
Referendum,  the  Secretary  will  use  the 
results  of  the  recent  AMS  statistical 
survey  of  soybean  producers  obtained 
from  an  FSA  soybean  producer  list.  The 


survey  showed  that  there  are  600,813 
soybean  producers  in  the  United  States. 
The  Act  provides  that  producers  shall 
have  an  opportunity  to  request  a 
referendum  by  mail  or  in  person  during 
a  period  established  by  the  Secretary. 
Eligible  persons  must  certify  on  an 
official  form  that  they  were  engaged  in 
the  growing  of  soybeans  during  a 
representative  period  specified  by  the 
Secretary,  and  indicate  that  they  favor 
the  conduct  of  a  referendum.  The 
Request  for  Referendum  period  will  be 
a  4-week  period  as  determined  by  the 
Secretary  and  announced  at  a  later  date. 
The  representative  period  for  which  a 
producer  was  engaged  in  the  growing  of 
soybeans  and  subject  to  the  assessment 
will  be  January  1, 1997,  through  the  last 
Hay  of  the  Request  for  Referendum 
period.  The  date  of  the  Request  for 
Referendum  period  will  be  announced , 
in  a  Notice  published  in  the  Federal 
Register  and  as  specified  in  §  1220.20. 
The  Act  also  provides  that  a  Request  for 
Referendum  may  be  made  at  county 
Cooperative  State  Research,  Education, 
and  Extension  Service  offices  or  county 
FSA  offices.  The  regulations  provide 
that  soybean  producers  will  request  a 
referendum  at  county  FSA  offices. 
Providing  producers  an  opportunity  to 
Request  a  Referendum  at  FSA  offices 
will  give  producers  the  greatest 
opportunity  to  request  a  referendum. 

On  September  4, 1998,  the 
Department  published  in  the  Federal 
Register  (63  FR  47200)  a  proposed  rule 
that  set  forth  procedures  to  be  followed 
in  conducting  the  Request  for 
Referendum  with  conunents  due  in  the 
Department  by  October  5, 1998.  The 
proposed  rule  included  provisions 
concerning  definitions,  supervision  of 
the  process  for  requesting  a  referendum, 
eligibility,  certification  and  request 
procedures,  counting  and  reporting 
results  and  disposition  of  the  forms  and 
records.  It  also  proposed  that  the 
Request  for  Referendum  be  conducted  at 
the  county  FSA  offices  so  FSA 
employees  could  assist  AMS  by 
determining  eligibility,  counting  ballots, 
and  reporting  results. 

The  Department  received  12 
comments  in  response  to  the  September 
4, 1998,  proposed  rule.  All  comments 
received  were  from  State  and  national 
soybean  organizations.  Ten  comments 
were  filed  on  time  and  two  comments 
were  filed  after  the  comment  period 
ended.  The  late  comments  generally 
expressed  the  same  views  as  the  timely 
comments.  Of  the  12  comments 
received,  6  comments  expressed  the 
belief  that  the  381,000  soybean  farms 
reported  by  the  1992  Census  of 
Agriculture  (Census)  and  initially 
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propoj  ;f  d  by  the  Department  as  the  total 
numb^t  of  soybean  producers  grossly 
understates  the  true  number  of  soybean 
produt:^rs.  Furthermore,  the 
commebters  believed  that  the  1992 
Census  data  (l)  Was  outdated,  (2)  did 
not  provide  a  proper  basis  for 
deteraiLlning  the  number  of  soybean 
produpers,  and  (3)  did  not  reflect  the 
current  number  of  producers  which  they 
believed  had  increased  since  the 
enactm  Bnt  of  the  1996  Farm  Bill.  Two 
comm^  Dters  recommended  that  the 
Department  utilize  the  results  of  the 
Unite4 1  Soybean  Board's  (Board)  recent 
survey  jof  soybean  producers,  which  was 
based  |qn  FSA's  data,  or  use  other 
relevaj^t  information  to  determine  the 
numb^^  of  soybean  farmers  eligible  to 
request  a  referendxun.  The  Board's 
survey  suggested  that  there  could  be  as 
many  ek  649,000  soybean  producers  in 
the  United  States  which  is  significantly 
more  soybean  producers  than  reflected 
in  the  1992  Census  data.  Accordingly, 
the  Department  contracted  with  an 
indepehcbnt  surveyor  to  conduct  a 
siuvey  loi^oybean  producers.  The 
Department  used  an  FSA  list  of 
approximately  970,000  producers  who 
produtied  soybeans,  or  who  produced 
forage!  or  hay  which  may  have  included 
soybeans  diuing  crop  years  1995-97. 
The  D^artment  developed  a  siuvey  and 
the  surveyor  contacted  a  statistically 
sampliej  of  2,401  producers  selected  from 
the  lisjtlof  970,000  producers  to 
detenmne  the  number  of  individuals 
and  finns  which  meet  the  definition  of 
a  soybean  producer  contained  in  the 
Act.  Those  persons  interviewed  by  the 
surve3[or  were  asked  to  indicate  whether 
they  \iere  a  soybean  producer  only  after 
listening  to  the  definition  of  a  soybean 
produber  as  set  forth  in  §  1967  of  the  Act 
which  Was  read  by  the  surveyor.  The 
definiqon  of  producer  is  "any  person 
engaged  in  the  growing  of  soybeans  in 
the  Uiklted  States  who  owns,  or  who 
shares  the  ownership  and  risk  of  loss  of, 
such  soybeans."  On  March  5, 1999,  the 
Department  received  the  results  of  the 
soybean  producer  siuvey.  Based  on  the 
results  pi  the  survey,  the  sample  of 
soybe^h  producers  indicated  600,813 
United  States  soybean  producers  would 
be  eligible  to  participate  in  the  Request 
for  Refi^rendum.  On  April  16, 1999,  the 
Department  published  in  the  Federal 
Registj^r  (64  FR  18831)  a  proposal  to 
change!  the  niunber  of  eligible  soybean 
producers  from  the  381,000  soybean 
produpers  published  in  the  September 
4, 1999.  proposed  rule  (63  FR  47200)  to 
600,813  soybean  producers  based  on  the 
resulti|of  the  Department's  statistical 
surve;  'i  Comments  were  due  in  the 
Depaittnent  by  May  17, 1999. 


The  Department  received  nine  written 
comments  on  the  amended  proposed 
rxile  primarily  from  State  and  national 
soybean  organizations.  Seven  comments 
were  filed  on  time  and  two  comments 
were  filed  after  the  comment  period 
closed.  The  late  comments  generally 
expressed  the  same  view  as  the  timely 
comments. 

Of  the  seven  comments  filed  on  time, 
six  comments  supported  the 
Department's  revised  estimate  of  the 
nmnber  of  soybean  producers  eligible  to 
participate  in  the  Request  for 
Referendum  as  published  in  the  April 
16, 1999,  proposed  rule.  The 
commenters  generally  expressed  the 
view  that  basing  the  number  of  U.S. 
soybean  producers  on  the  number  of 
"soybean  farms"  as  reported  in  the 
Census  understated  the  number  of 
"soybean  producers"  eligible  to 
participate  in  the  request  for 
referendum.  They  believed  that  the 
revised  number  based  on  the  survey  was 
much  more  consistent  with  the  Act's 
definition  of  a  soybean  producer  which 
is  "any  person  engaged  in  growing 
soybeans  in  the  U.S.  who  owns  or  who 
shares  the  ownership  and  risk  of  loss  of 
such  soybeans."  They  pointed  out  that 
given  the  structure  of  many  farming 
operations,  more  than  one  producer 
could  be  connected  to  a  single  farm. 
One  comment  did  not  support  the 
change  in  the  number  of  eligible 
producers.  The  commenter  believed  the 
difference  between  the  Census  niunber 
for  1997  of  354,692  and  the  statistically 
derived  number  of  600,813  was  too 
large.  The  commenter  also  believed  that 
an  exact  number  could  be  obtained  from 
the  various  Slate  checkoff  offices. 
However,  the  types  of  records 
maintained  would  not  provide 
appropriate  information. 

Based  on  the  comments  received  and 
all  available  information  including  the 
Department's  soybean  producer  survey, 
600,81 3  soybean  producers  will  be  used 
as  the  number  of  producers  eligible  to 
participate  in  the  Request  for 
Referendum.  A  soybean  referendum  will 
be  conducted  if  requested  by  10  percent 
of  thQ,total  number  of  eligible  U.S. 
soybean  producers  (not  in  excess  of  one- 
fifth  of  which  may  be  producers  in  any 
one  State)  engaged  in  the  growing  of 
soybeans. 

The  other  substantive  changes 
suggested  by  commenters  on  the 
September  4, 1998,  proposed  rule  and 
not  addressed  in  the  April  16, 1999, 
proposed  rule  are  discussed  below.  For 
the  reader's  convenience,  the  discussion 
is  organized  by  the  same  topic  headings 
and  in  the  same  order  that  the  topics 
appear  in  the  proposed  rule. 


Section  1220.33    Time  and  Place  for 
Requesting  a  Referendum 

Two  commenters  suggested  that  the  4 
week  Request  for  Referendum  was  too 
long.  One  of  the  commenters  believed 
that  the  in  person  Request  for 
Referendum  period  as  proposed  by  the 
Department  should  be  reduced  to  a  2- 
week  period  and  that  a  2-week  period 
would  provide  farmers  with  an  adequate 
opportunity  to  request  a  referendum 
while  reducing  the  potential  for 
confusion  during  the  administration  of 
the  request  process.  The  other 
commenter  suggested  that  the  Request 
for  Referendum  period  should  be 
conducted  in  two  stages.  In  the  first 
stage,  FSA  should  have  the  ability  to 
respond  to  requests  for  a  form  either  by 
facsimile  and/or  mail  2  weeks  prior  to 
the  beginning  of  the  in  person  request 
period.  This  would  allow  farmers  the 
opportunity  to  submit  by  mail  or  by 
facsimile  a  form  in  a  timely  fashion  and 
would  give  FSA  plenty  of  opportunity 
to  provide  the  forms  through  the  mail  to 
the  person  requesting  the  form.  The 
person  requesting  the  form  would  have 
a  sufficient  amount  of  time  to  drop  off 
the  form  during  a  visit  to  the  FSA  office 
or  mail  the  form  back  to  the  FSA  office. 
Secondly,  the  commenter  believed  the 
in  person  request  period  should  be  no 
longer  than  2  weeks.  The  Department 
has  determined  that  the  Request  for 
Referendum  period  will  be  4  weeks  to 
ensure  that  those  producers  who  wish  to 
participate  in  the  Request  for 
Referendum  will  have  ample 
opportunity  to  do  so.  Furthermore,  the 
Department  believes  a  2-week  Request 
for  Referendum  period  is  too  short  to 
ensure  that  all  eligible  producers  have 
sufficient  time  to  request  a  referendum, 
particularly  if  Form  LS-51-1  is. 
requested  by  mail.  Finally,  the 
Department  believes  that  the  two-stage 
Request  for  Referendum  would 
unnecessarily  complicate  the  process 
which  could  lead  to  confusion. 
Accordingly  these  suggestions  are  not 
adopted. 

Section  1220.36    Certification  and 
Request  Procedure. 

Two  commenters  suggested  that 
obtaining  Form  LS-51-1 — Producer 
Request  for  Referendum — by  telephone 
be  eliminated  because  they  believed 
permitting  participation  by  telephone 
would  pose  significant  administrative 
problems  d  iring  the  Request  for 
Referendum.  The  commenters  also 
believe  that  mistakes  would  be  made  in 
obtaining  infr-mation  by  telephone  and 
that  in  person  or  written  requests 
(including  request  by  fax),  assures 
greater  accuracy.  The  commenters 
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further  believed  that  having  a  written 
record  of  request  form  solicitations 
would  enable  county  FSA  offices  to 
better  address  complaints  from 
producers  claiming  that  they  did  not 
receive  Form  LS-51-1  as  requested.  The 
Department  believes  this  suggestion  has 
merit.  Since  there  will  be  a  4-week 
Request  for  Referendum  period, 
producers  will  have  ample  time  to 
request  and  receive  Form  LS-51-1  in 
person,  by  mail,  or  by  facsimile. 
Accordingly^^Form  LS-51-1  will  not  be 
available  by  telephone  request. 

Section  1220.42    FSA  County  Office 
Report;  Section  1220.43  FSA  State 
Office;  Report;  and  Section  1220.44 
Reporting  Results. 

One  coEomenter  suggested  that  the 
county  FSA  ofKces  be  required  to 
submit  reports  to  State  FSA  offices  no 
later  than  10  biuiness  days  following 
the  counting  of  the  requests;  State  FSA 
offices  be  required  to  submit  reports  to 
the  Administrator,  FSA,  no  later  than  5 
business  days  following  their  receipt  of 
FSA  county  office  reports;  and  the 
Administrator.  FSA,  be  required  to 
submit  State  reports  to  the 
Administrator,  AMS.  no  later  than  5 
business  days  following  receipt  of  the 
State  reports.  The  Department  concurs 
that  both  county  and  State  FSA  reports 
should  be  submitted  to  the 
Administrator.  FSA.  and  subsequendy 
to  the  Administrator.  AMS.  in  a  timely 
manner.  However,  the  Department  does 
not  believe  that  such  timeframes  for 
submitting  reports  on  the  results  of  the 
Request  for  Referendum  should  be 
included  in  the  rule,  because  it  would 
not  allow  the  necessary  flexibility  to 
adjust  reporting  time  for  events  beyond 
the  control  of  the  reporting  office. 
Timely  submissions  will  be  stressed  in 
the  instructions  provided  to  county  and 
State  FSA  offices  by  FSA  and  AMS 
headquarters.  Accordingly,  this 
suggestion  is  not  adopted. 

Additional  Comments 

One  commenter  recommended  that 
the  Request  for  Referendum  period 
begin  on  Monday.  March  1, 1999,  and 
continue  through  March  29, 1999.  At 
the  time  comments  were  received  and 
reviewed,  the  Department  concurred 
that  the  Request  for  Referendum  be 
conducted  on  or  about  the  dates 
suggested.  However,  because  of  the 
delay  in  establishing  the  number  of 
producers  eligible  to  participate  in  the 
Request  for  Referendum,  a  later  period 
must  be  established.  The  Department 
will  conduct  the  Request  for 
Referendum  at  the  earliest  practicable 
date  following  the  effective  date  of  this 
final  rule. 


The  final  rule  sets  forth  procedures 
for  producers  to  request  a  referendum  as 
authorized  under  the  Act,  including 
definitions,  eligibility,  certification  and 
request  procediues,  reporting  results, 
and  disposition  of  the  forms  and 
records.  FSA  will  coordinate  State  and 
coimty  FSA  roles  in  conducting  the 
Request  for  Referendum  by  (1) 
Determining  producer  eligibility,  (2) 
canvassing  and  counting  requests,  and 
(3)  reporting  the  results. 

Efiiective  Date 

Pursuant  to  5  U.S.C.  533,  it  is  foimd 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
the  action  until  30  days  after 
publication  of  this  rule  in  the  Federal 
Register.  Such  action  will  assist  in 
timely  implementation  of  this  rule 
consistent  with  the  provisions  of  the 
Act.  This  rule  estabUshes  the 
procediues  for  conducting  a  request  for 
referendum  required  by  the  Act  and 
should  become  effective  as  soon  as 
possible  in  order  to  begin  preparations 
for  the  Request  for  Referendum. 

List  of  Subjects  in  7  CFR  Part  1220 

Administrative  practice  and 
procediire,  Advertising,  Agricultural 
research.  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements,  Soybeans. 

For  the  reasons  set  forth  in  the 
preamble,  title  7  of  the  CFR  part  1220 
is  amended  as  follows: 

PART  1220— SOYBEAN  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION: 

1.  The  authority  citation  for  part  1220, 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6301-6311. 

2.  In  part  1220,  subpart  F  is  added  to 
read  as  follows: 


Subpart  F— Procedure*  to  Request  a 

Referendum 

Definitioiis 

Sec. 

1220.10 

Act. 

1220.11 

Administrator,  AMS. 

1220.12 

Administrator.  FSA. 

1220.13 

Department. 

1220.14 

Farm  Service  Agency. 

1220.15 

Farm  Service  Agency  County 

Committee. 

1220.16 

Farm  Service  Agency  County 

Executive  Director. 

1220.17 

Order. 

1220.18 

Person. 

1220.19 

I*roducer. 

1220.20 

Public  notice. 

1220.21 

Representative  period. 

1220.22 

Secretary. 

1220.23 

Soybeans. 

1220.24 

State  and  United  States. 

Procedures 

1220.30  General. 

1220.31  Supervision  of  the  process  for 
requesting  a  referendum. 

1220.32  Eligibility. 

1220.33  Time  and  place  for  requesting  a 
referendum. 

1220.34  Facilities. 

1220.35  Certification  and  request  form. 

1220.36  Certification  and  request 
procedure. 

1220.37  List  of  producers  requesting  a 
referendum. 

1220.38  Challenge  of  eligibility. 

1220.39  Canvassing. 

1220.40  Counting  requests. 

1220.41  Public  review. 

1220.42  FSA  coimty  office  report. 

1220.43  FSA  State  office  report. 

1220.44  Reporting  results. 

1220.45  Disposition  of  records. 

1220.46  Instructions  and  forms. 

Subpart  F— Procedures  to  RaquMl  a 
Raforandum 

Definitions 

§1220.10    Act 

The  term  Act  means  the  Soy^jean, 
Promotion,  Research,  and  Consumer 
Information  Act  set  forth  in  title  XK. 
subtitle  E,  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(Pub.  L.  101-624).  and  any  amendments 
thereto. 

S  1220.11    Admlnlctrator,  AMS. 

The  term  Administrator,  AMS.  means 
the  Administrator  of  the  Agricultiual 
Marketing  Service,  or  any  officer  or 
employee  of  the  Department  to  whom 
there  has  been  delegated  or  may  be 
delegated  the  authority  to  act  in  the 
Administrator's  stead. 

§1220.12    Administrator.  FSA. 

The  term  Administrator.  FSA,  means 
the  Administrator,  of  the  Farm  Service 
Agency,  or  any  officer  or  employee  of 
the  Department  to  whom  there  has  been 
delegated  or  may  be  delegated  the 
authority  to  act  in  the  Administrator's 
stead. 

§1220.13    Departmant 

The  term  Department  means  the 
United  States  Department  of 
Agriculture. 

§  1 220.1 4    Farm  Service  Agency. 

The  term  Fann  Service  Agency,  also 
referred  to  as  "FSA,"  means  the  Farm 
Service  Agency  of  the  Department. 

§1220.15    Farm  Sarvica  Agency  County 
Committaa. 

The  term  Farm  Service  Agency 
County  Committee,  also  referred  to  as 
"FSA  County  Committee  or  COC." 
means  the  group  of  persons  within  a 
county  who  are  elected  to  act  as  the 
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srvice  Agency  County 
;ee. 

§  1220.|il5    Farm  Service  Agency  County 
Execut^M  Director. 

The  It  arm  Farm  Service  Agency 
County  Executive  Director,  also  referred 
to  as  "CED,"  means  the  person 
employed  by  the  FSA  Coimty 
Committee  to  execute  the  policies  of  the 
FSA  C  cjimty  Committee  and  to  be 
respor  iible  for  the  day-to-day  operation 
of  the  FSA  county  office,  or  the  person 
acting  i^  such  capacity. 

§1220.17    Order. 

The  term  Order  means  the  Soybean 
Promoltion  and  Research  Order. 


§1220.I|B 

The  term  Person  means  any 
indivi  lual,  group  of  individuals, 
partnerohip,  corporation,  association, 
cooperative,  or  any  other  legal  entity. 

§1220.|||b    Producer. 

Thejljenn  Producer  means  any  person 
engag(  *&  in  the  growing  of  soybeans  in 
the  United  States,  who  owns  or  shares 
the  ownership  and  risk  of  loss  of  such 
soybeans. 

§1220i2io    Public  notice. 

Thejlerm  Public  Notice  means  a 
noticel  published  in  the  Federal 
Register,  not  later  than  60  days  prior  to 
the  last  day  of  the  Request  for 
Referendiun  period  that  provides 
information  regarding  the  Request  for 
Referendum  period.  Such  notification 
shall  iUclude,  but  not  be  limited  to, 
explaiittion  of  producers'  rights; 
procei^iires  to  request  a  referendum,  the 
purpose,  dates  of  the  Request  for 
Referejudiun  period,  location  for 
conduk^ting  the  Request  for  Referendum, 
and  eligibility  requirements. 
Additionally,  the  Board  is  required  to 
provide  producers,  in  writing,  this  same 
information  during  that  same  time 
period.  Other  pertinent  information 
shall  also  be  provided,  without 
advertising  expense,  through  press 
released  by  State  and  county  FSA  ofiices 
and  other  appropriate  Government 
offices,  by  means  of  newspapers, 
electnknic  media,  county  newsletter, 
and  \i^9  like. 

S1220.j:{1    Representative  period. 

Thelierm  Representative  period 
mean^  the  period  designated  by  the 
Secretary  pursuant  to  Section  1970  of 
the  Adl 

S 1 220, 22    Secretary. 

The  ierm  Secretary  means  the 
Secret^  of  Agricultiu«  of  the  United 
States  Department  of  Agriculture  or  any 
other  officer  or  employee  of  the 


Department  to  whom  there  has  been 
delegated  or  to  whom  there  may  be 
delegated  the  authority  to  act  in  the 
Secretary's  stead. 

§1220.23    SoytMans. 

The  term  Soybeans  means  all  varieties 
of  glycine  max  or  glycine  soja. 

§1220.24    State  and  United  States. 

The  terms  State  and  United  States 
include  the  50  States  of  the  United 
States  of  America,  the  District  of 
Coliunbia,  and  the  Commonwealth  of 
Puerto  Rico. 

Procedures 

§1220.30    General. 

An  opportunity  to  request  a 
referendiun  shall  be  provided  to  U.S. 
soybeau  producers  lu  determine 
whether  eligible  producers  favor  the 
conduct  of  a  referendum  and  the 
Request  for  Referendum  shall  be  carried 
out  in  accordance  with  this  subpart. 

(a)  The  opportunity  to  request  a 
referendum  shall  be  provided  at  the 
county  FSA  offices. 

(b)  If  the  Secretary  determines,  based 
on  results  of  the  Request  for 
Referendum,  that  no  less  than  10 
percent  (not  in  excess  of  one-fifth  of 
which  may  be  producers  in  any  one 
State)  of  all  producers  have  requested  a 
referendum  on  the  Order,  a  referendum 
would  be  held  within  1  year  of  that 
determination. 

(c)  If  the  Secretary  determines,  based 
on  the  results  of  the  Request  for 
Referendum,  that  the  requirements  in 
paragraph  (b)  of  this  section  were  not 
met,  a  referendum  would  not  be 
conducted. 

(d)  For  purposes  of  paragraphs  (b)  and 
(c)  of  this  section,  the  number  of 
soybean  producers  in  the  United  States 
is  determined  to  be  600,813. 

§  1 220.31     Supervision  of  ttw  process  for 
requesting  a  referendum. 

The  Administrator,  AMS,  shall  be 
responsible  for  supervising  the  process 
of  permitting  producers  to  request  a 
referendiun  in  accordance  with  this 
subpart. 

§1220.32    Eligibility. 

(a)  Eligible  producers.  Each  person 
who  was  a  producer  diuing  the 
representative  period  is  provided  the 
opportunity  to  request  a  referendum. 
Each  producer  entity  is  entiUed  to  only 
one  request. 

(b)  Proxy  registration.  Proxy 
registration  is  not  authorized  except  that 
an  officer  or  employee  of  a  corporate 
producer,  or  any  guardian, 
administrator,  executor,  or  trustee  of  a 
producer's  estate,  or  an  authorized 


representative  of  any  eligible  producer 
entity  (other  than  an  individual 
producer),  such  as  a  corporation  or 
partnership,  may  request  a  referendum 
on  behalf  of  that  entity.  Any  individual 
who  requests  a  referendum  on  behalf  of 
any  producer  entity,  shall  certify  that 
he/she  is  authorized  by  such  entity  to 
take  such  action. 

(c)  Joint  and  ffroup  interest.  A  group 
of  individuals,  such  as  members  of  a    _ 
family,  joint  tenants,  tenants  in  ^ 

common,  a  partnership,  oMmers  of 
community  property,  or  a  corporation 
engaged  in  the  production  of  soybeans 
as  a  producer  entity  shall  be  entitled  to 
make  only  one  request  for  a  referendiun; 
provided,  however,  that  any  individual 
member  of  a  group  who  is  an  eligible 
producer  separate  from  the  group  may 
request  a  referendum  separately. 

§  1220.33    Time  and  place  for  requesting  a 
referendum. 

The  opportunity  to  request  a 
referendum  shall  be  provided  during  a 
4-week  period  beginning  and  ending  on 
a  4(ate  determined  by  the  Secretary. 
Eligible  persons  shall  have  the 
opportunity  to  request  a  referendiun  by 
following  the  procedures  in  §  1220.36 
during  the  normal  business  hours  of 
each  county  FSA  oface. 

§1220.34    Facilities 

Each  county  FSA  office  shall  provide 
adequate  facilities  and  space  to  permit 
producers  to  complete  Form  LS-51-1. 

§  1 220.35    Certification  and  request  form. 

Form  LS-51-1  shall  be  used  to 
request  a  referendum  and  certify 
producer  eligibility.  The  form  does  not 
require  a  "yes"  or  "no."  Individual 
producers  and  representatives  of  other 
producer  entities  should  read  the  form 
carefully.  By  completing  and  signing  the 
form,  the  individual  simultaneously 
registers,  certifies  eligibility  and 
requests  that  a  referendum  be 
conducted. 

§  1 220.36    Certification  and  request 
procedure. 

(a)  To  request  that  a  referendum  be 
conducted,  each  eligible  producer  shall, 
during  the  Request  for  Referendum 
period,  be  piovided  the  opportunity  to 
request  a  referendum  during  a  specified 
period  announced  by  the  Secretary,  at 
the  county  FSA  office  where  FSA 
maintains  and  processes  the  producer's 
administrative  farm  records.  For  the 
producer  not  participating  in  FSA 
programs,  the  opportunity  to  request  a 
referendum  would  be  provided  at  the 
county  FSA  office  serving  the  county 
where  the  producer  owns  or  rents  land. 
Each  eligible  producer  shall  be  required 
to  complete  Form  LS-51-1  in  its 
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entirety  and  sign  it.  The  producer  must 
legibly  print  his/her  name  and,  if 
applicable,  the  producer  entity 
represented,  address,  coimty,  and 
telephone  number.  The  producer  must 
read  the  certification  statement  on  Form 
LS-51-1  and  sign  it  certifying  that  he/ 
she  or  the  producer  entity  represented 
was  a  producer  of  soybeans  during  the 
representative  period  and  is  requesting 
a  referendum.  Only  a  completed  and 
signed  Form  LS-51-1  shall  be 
considered  a  valid  request  for  a 
referendum. 

(b)  To  request  a  referendum  eligible 
producers  may  obtain  Form  LS-51-1  in 
person,  by  mail,  or  by  facsimile  during 
the  Request  for  Referendum  period  from 
the  coimty  FSA  office  where  FSA 
maintains  and  processes  the  producer's 
administrative  form  records.  For  the 
producer  not  participating  in  FSA 
programs,  the  opportunity  to  request  a 
referendum  would  be  provided  at  the 
county  FSA  office  serving  the  county 
where  the  producer  owns  or  rents  land. 
Producers  or  producer  entities  may 
return  Form  LS-51-1  in  person,  by 
mail,  or  facsimile.  Form's  LS-51-1 
returned  in  person  or  by  focsimile,  must 
be  received  in  the  appropriate  coimty 
FSA  office  no  later  than  the  last 
business  day  of  the  Request  for 
Referendiun  period  to  be  considered  a 
valid  request.  However,  Form's  LS-51- 
1  mailed  to  the  county  FSA  office  must 
be  postmarked  no  later  than  the  last 
business  day  of  the  Request  for 
Refierendum  period  and  be  received  in 
the  coimty  FSA  office  no  later  than  10 
business  days  after  the  last  business  day 
of  the  Request  for  Referendum  period  to 
be  considered  a  valid  request  for  a 
referendum. 

(c)  Eligible  participants  who  obtain 
form  LS-Sl-l  in  person  at  the 
appropriate  county  office  may  complete, 
and  return  by  hand  the  form  the  same 
day. 

f1220^    LM  of  producers  requMting  a 


(a)  The  county  FSA  personnel  shall 
enter  on  the  "List  of  Soybean  Producers 
Requesting  a  Referendum"  form  (Form 
LS-51-2),  the  following  information  for 
each  returned  Form  LS-51-1:  name  of 
individual  soybean  producer  or  other 
producer  entity,  name  of  producer 
entity  representative,  if  applicable, 
postmarked  date  of  a  mailed  Form  LS- 
51-1  and  the  date  it  was  received  in  the 
county  FSA  office  where  FSA  maintains 
and  processes  the  producer's 
administrative  farm  records  or  at  the 
county  FSA  office  serving  the  county 
where  the  producer  ovms  or  rents  land, 
the  date  Form  LS-51-1  was  received  by 
facsimile  or  in  person  in  the  county  FSA 


office  where  FSA  maintains  and 
processes  the  producer's  administrative 
farm  records  or  at  the  county  FSA  office 
serving  the  county  where  the  producer 
owns  or  rents  land.  For  any  challenges 
of  a  producer's  or  producer  entities' 
eligibility,  the  county  FSA  personnel 
would  make  a  "check  mark"  in  the 
space  provided  on  Form  LS-51-2 
indicating  a  producer's  or  producer 
entities'  eligibility  has  been  challenged. 
After  the  challenge  is  resolved 
"eligible"  or  "ineligible"  would  be 
entered  in  the  space  provided  on  Form 
LS-51-2. 

(b)  County  FSA  offices  shall,  at  all 
times,  maintain  control  of  the  master 
(original)  copy  of  Forms  LS-51-1  and 
LS-51-2.  A  copy  of  each  Form  LS-51- 
2  shall  be  posted  and  made  available  for 
public  inspection  each  day  beginning  on 
the  first  business  day  of  the  Request  for 
Referendum  period  through  the  11th 
business  day  following  the  last  business 
day  of  the  Request  for  Referendum 
period.  An  updated  copy  of  Form  LS- 
51-2  shall  be  posted  in  the  county  FSA 
office  during  normal  business  office 
hours  in  a  conspicuous  location. 

}122a38    Challenge  of  ellgiMUty. 

(a)  Who  may  challenge.  Any  person 
may  challenge  a  producer's  or  producer 
entity's  eligibility  to  request  a 
referendum.  Each  challenge  must  be  in 
writing  include  the  full  name  of  the 
individual  or  other  producer  entity 
being  challenged;  be  made  on  a  separate 
piece  of  paper;  and  be  signed  by  the 
challenger.  The  Secretary  may  issue 
other  guidelines  as  the  Secretary  deems 
necessary. 

(b)  Challenge  period.  A  challenge  of  a 
person's  eligibility  to  request  a 
referendum  may  be  made  on  any 
business  day  during  the  4-week  Request 
for  Referendum  period  through  the  1 1th 
business  day  after  the  Request  for 
Referendum  period. 

(c)  Challenged  names.  Producers 
whose  eligibility  is  challenged  shall  be 
so  noted  with  a  "checkmark"  in  the 
space  provided  on  Form  LS-51-2. 

(d)  Determination  of  challenges.  The 
FSA  County  Committee  (COC)  or 
designee,  acting  on  behalf  of  the 
Administrator,  AMS,  shall  make  a 
determination  concerning  the  challenge 
and  shall  notify  challenged  producers  as 
soon  as  practicable,  but  no  later  than  the 
14th  business  day  after  the  end  of  the 
request  for  referendum  period.  If  the 
COC  or  designee  is  unable  to  determine 
whether  a  person  was  a  producer  during 
the  representative  period,  the  COC  or 
designee  may  require  the  person 
challenged  to  submit  records  such  as 
sales  documents  or  similar  documents 


to  verify  producer  status  during  the 
representative  period. 

(e)  Appeal.  A  person  declared  to  be 
ineligible  by  the  COC  or  designee,  acting 
on  behalf  of  the  Administrator,  AMS, 
may  file  an  appeal  at  the  county  FSA 
office  within  3  business  days  after 
notification  by  the  county  FSA  office  of 
its  decision.  Such  person  may  be 
required  to  provide  documentation  such 
as  sales  documents  or  similar 
documents  in  order  to  demonstrate 
eligibility.  An  appeal  shall  be 
determined  by  the  COC  or  designee  as 
soon  as  practicable,  but  in  all  cases  not 
later  than  the  18th  business  day  after  the 
last  day  of  the  Request  for  Referendum 
period.  The  determination  of  the  COC  or 
designee  on  an  appeal  shall  be  final. 

(f)  Resolved  challenges.  A  challenge 
shall  be  determiaed  to  have  been 
resolved  if  the  determination  of  the  COC 
or  designee,  acting  on  behalf  of  the 
Administrator,  AMS,  is  not  appealed 
within  the  time  allowed  for  appeal  or 
there  has  been  a  determination  by  the 
COC  or  designee  after  an  appeal.  After 
the  challenge  has  been  resolved,  the 
county  FSA  office  shall  write  either 
"eligible"  or  "ineligible"  in  the  space 
provided  on  Form  LS-51-2. 

§1220.39    Canvassing 

Canvassing  of  Forms  LS-51-1  and 
LS-51-2  shall  take  place  as  soon  as 
possible  after  the  opening  of  county 
FSA  offices  on  the  19th  business  day 
following  the  Request  for  Referendum 
period.  Such  canvassing  shall  be  under 
the  supervision  of  the  CED  or  designee, 
acting  on  behalf  of  the  Administrator, 
AMS,  who  shall  make  a  determination 
as  to  the  number  of  valid  or  invalid 
requests  for  a  referendum. 

(a)  Invalid  requests  for  a  referendum. 
An  invalid  request  for  a  referendum 
may  include  the  following: 

(1)  Form  LS-51-1  is  not  signed  and/ 
or  all  required  information  has  not  been 
provided; 

(2)  Form  LS-51-1  returned  in  person 
or  by  facsimile  was  not  received  by  the 
last  business  day  of  the  Request  for 
Referendum  period; 

(3)  Form  LS-51-1  returned  by  mail 
was  not  postmarked  by  the  last  business 
day  of  the  Request  for  Referendum 
period; 

(4)  Form  LS-51-1  returned  by  mail 
was  not  received  in  the  county  FSA 
office  by  the  10th  business  day  after  the 
Request  for  Referendum  period; 

(5)  Form  LS-51-1  is  mutilated  or 
marked  in  such  a  way  that  any  required 
information  on  the  form  is  illegible; 
and/or 

(6)  Form  LS-51-1  not  returned  to  the 
appropriate  county  FSA  office. 
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(b)  J^y  Form  LS-51-1  determined 

invalid  shall  not  be  considered  as  a 

request  for  a  referendum. 

II 
§  1 220J40    Counting  reqiMst*. 

The|  Requests  for  a  referendum  shall  be 
coimted  by  the  COC  or  designee  on  the 
19th  business  day  after  the  last  business 
day  oi  ihe  Request  for  Referendiun 
period-  Requests  for  a  referendum  shall 
be  couitted  as  follows: 

(a)  xiital  niunber  of  producers 
regist4^g  to  request  a  referendum; 

(b)  Number  of  eligible  producers 
requesting  a  referendiun; 

(c)  Number  of  challenged  producers 
deemed  ineligible; 

(d)  Ih^umber  of  challenged  producers; 
and    1 1 

(e)  lil  Lunber  of  invalid  requests  for  a 
referendum. 

§122oi^1    Public  raview. 

Thef  public  may  witness  the  counting 
from  4i  area  designated  by  the  FSA 
Coimty  Executive  Director  (CED)  or 
designee,  acting  on  behalf  of  the 
Adnd^strator,  AMS,  but  may  not 
interf^^  with  the  process. 

§  1220. 42    FSA  county  office  report 

The!  coimty  FSA  office  report  shall  be 
certified  as  acciuate  and  complete  by 
the  est)  or  designee,  acting  on  behalf  of 
the  Adininistrator,  AMS.  Such  report 
shall  include,  the  information  listed  in 
§§  12^0.39  and  1220.40.  The  county 
FSA  office  shall  notify  the  FSA  State 
office  of  the  results  of  the  Request  for 
Referendum  on  a  form  provided  by  the 
Admi^strator,  FSA.  Each  coimty  FSA 
office  jE^all  transmit  the  results  in  its 
countyito  the  FSA  State  office.  The 
resultf  lin  each  county  may  be  made 
available  to  the  public  upon  notification 
by  the  Administrator,  FSA,  that  the  final 
results  Ihave  been  released  by  the 
Secretjiry.  A  copy  of  the  report  shall  be 
posted  for  30  days  following  the  date  of 
notifiqation  by  the  Administrator,  FSA, 
in  the  coimty  FSA  office  in  a 
conspicuous  place  accessible  to  the 
publiq.lOne  copy  shall  be  kept  on  file 
in  thejciounty  FSA  office  for  a  period  of 
at  leaslt  12  months  after  notification  by 
FSA  tlikt  the  final  results  have  been 
releas(  id  by  the  Secretary. 

f  1220. «    FSA  State  office  report 

Each  FSA  State  office  shall  transmit  to 
the  Acuninistrator,  FSA,  a  report 
sunrniarizing  the  data  contained  in  each 
of  the  reports  from  the  county  FSA 
office  dn  a  State  report  form  provided  by 


the  Administrator,  FSA.  The  State  FSA 
office  shall  maintain  one  copy  of  the 
summary  where  it  shall  be  available  for 
public  inspection  upon  request  for  a 
period  of  not  less  that  12  months  after 
the  results  have  been  released. 

§1220.44    Reporting  resuits. 

(a)  The  Administrator,  FSA,  shall 
submit  to  the  Administrator,  AMS,  the 
reports  from  all  State  FSA  offices.  The 
Administrator,  AMS,  shall  tabulate  the 
results  of  the  Request  for  Referendum. 
The  Department  will  issue  an  official 
press  release  announcing  the  results  of 
the  Request  for  Referendum  and  publish 
the  same  results  in  the  Federal  Register. 
Subsequently,  State  reports  and  related 
papers  shall  be  available  for  public 
inspection  upon  request  diuing  normal 
business  hours  in  the  Marketing 
Programs  Branch  office.  Livestock  and 
Seed  Program,  AMS,  USDA,  Room  2627 
South  Agriculture  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC. 

(b)  If  the  Secretary  deems  necessary, 
a  State  report  or  county  report  shall  be 
reexamined  and  checked  by  such 
persons  who  may  be  designated  by  the 
Secretary. 

§1220^    Disposition  of  records. 

Forms  LS-51-1  and  LS-51-2  and 
county  reports  shall  be  placed  in  sealed 
containers  under  the  supervision  of  the 
CED  or  designee,  acting  on  behalf  of  the 
Administrator,  AMS,  and  such 
container  shall  be  marked  with 
"Request  for  Soybean  Referendum." 
Such  records  shall  remain  in  the 
secured  custody  of  the  CED  or  designee 
for  a  period  of  not  less  than  12  months 
after  the  date  of  notification  by  the 
Administrator,  FSA,  that  the  final 
results  have  been  announced  by  the 
Secretary.  If  the  county  FSA  office 
receives  no  notice  to  the  contrary  from 
the  Administrator,  FSA,  by  the  end  of 
the  12  month  period,  the  CED  or 
designee  shall  destroy  the  records. 

§1220.46    Instructions  and  forms. 

The  Administrator,  AMS,  is  hereby 
authorized  to  prescribe  additional 
instructions  and  forms  not  inconsistent 
with  the  provisions  of  this  subpart 

Dated:  August  17, 1999. 
Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 

Program. 

[FR  Doc.  99-21672  Filed  8-19-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart113 


[Docket  No.  97-103-2] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Update  of 
Incorporation  t)y  Reference  for  Rabiee 
Vaccine 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  pertaining  to  the  standard 
requirements  for  rabies  vaccine,  killed 
virus,  so  that  they  incorporate  the  latest 
edition  of  a  guide  to  laboratory 
techniques.  The  regulations  currently 
refer  to  the  previous  edition  of  that 
guide,  which  was  published  in  1973. 
This  action  will  ensure  that  the  latest 
edition  of  the  guide  is  incorporated  by 
reference  and  used  in  conducting 
potency  tests  during  the  production  of 
inactivated  (killed)  veterinary  rabies 
vaccines. 

EFFECTIVE  DATES:  September  20,  1999. 
The  incorporation  by  reference  provided 
for  by  this  rule  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
September  20, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

David  A.  Espeseth,  Special  Assistant  to 
the  Deputy  Administrator,  Veterinary 
Services,  Center  for  Veterinary 
Biologies,  Licensing  and  Policy 
Development,  VS,  APHIS,  4700  River 
Road  Unit  148,  Riverdale,  MD  20737-  . 
1231; (301)  734-8245. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  113 
pertain  to  standard  requirements  for  the 
preparation  of  veterinary  biological 
products.  A  standard  requirement 
consists  of  test  methods,  procedures, 
and  criteria  established  by  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  to  determine  that  a  veterinary 
biological  product  is  pure,  safe,  potent, 
and  efficacious  and  not  worthless, 
dangerous,  contaminated,  or  harmful. 

"Laboratory  Techniques  in  Rabies," 
which  is  a  guide  to  laboratory 
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techniques  for  rabies  research  and 
diagnosis  and  for  the  production  of 
vaccine  and  immunoglobulin  and  which 
is  published  by  the  World  Health 
Oi^anization  (WHO),  is  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  at  9  CFR  113.209(b)(1).  hi 
1996,  the  WHO  pubhshed  a  fourth 
edition  of  "Laboratory  Techniques  in 
Rabies"  (edited  by  F.X.  Meslin,  M.M. 
Kaplan,  and  H.  Koprowski),  but  the 
incorporation  by  reference  In 
§  113.209(b)(1)  still  refers  to  the  1973 
third  edition  of  that  guide. 

On  March  4, 1999,  we  published  in 
the  Federal  Register  (64  FR  10400- 
10402,  Docket  No.  97-103-1)  a 
proposed  nUe  to  amend  the  regulations 
in  §  113.209(b)(1)  so  that  they  refer  to 
the  fourth  edition  of  "Laboratory 
Techniques  in  Rabies"  in  order  for  the 
latest  version  to  be  incorporated  by 
reference  and  used.  In  that  document, 
we  also  proposed  to  update  several 
provisions  of  the  regulations  to  make 
them  consistent  with  the  guidelines 
contained  in  the  foiulh  edition  and  to 
ensure  that  the  regulations  met  the 
requirements  of  the  Office  of  the  Federal 
Register  regarding  the  proper  language 
of  incorporation. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  May  3, 
1999.  We  did  not  receive  any  comments. 
Therefore,  for  the  reasons  given  in  the 
proposed  rule,  we  are  adopting  the 
proposed  nde  as  a  final  rule,  without 
change. 

Execative  Order  12886  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  thmefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

In  accordance  with  the  R^idatory 
Flexibility  Act,  we  have  considered  the 
potential  effects  of  this  action  on  small 
entities.  We  have  identified  four 
producers  of  rabies  vaccine  as  the 
entities  potentially  affected  by  this  rule. 
Those  producers  fall  into  one  of  two 
standard  industrial  classification  (SIC) 
categories,  either  SIC  2836  (Biological 
Products,  Except  Diagnostic  Substances) 
or  SIC  2834  (Pharmaceutical 
Preparations).  According  to  Small 
Business  Administration  (SBA)  criteria, 
a  business  in  SIC  2836  is  considered  to 
be  a  small  entity  if  it  has  500  or  fewer 
employees,  and  a  business  in  SIC  2834 
is  considered  to  be  a  small  entity  if  it 
has  750  or  fewer  employees.  Under 
those  criteria,  none  of  the  four 
producers  identified  are  small  entities. 

"Laboratory  Techniques  in  Rabies"  is 
a  guide  to  laboratory  techniques  for 


rabies  research  and  diagnosis  and  for 
the  production  of  vaccine  and 
immunoglobulin  that  is  incorporated  by 
reference  into  the  standard  requirements 
regulations  in  9  CFR  113.209(b)(1).  This 
rule  amends  those  regulations  so  that 
the  language  used  in  the  guide's 
incorporation  by  reference  is  correct  and 
ensures  that  the  current  edition  of  the 
guide  is  incorporated  by  reference  and 
used. 

The  testing  required  imder 
§  113.209(b)(1)  will  remain  the  same. 
However,  some  retesting  may  be 
required  due  to  change  in  the 
international  standard  for  the  LD^o  of 
the  challenge  dose.  We  expect  that  the 
cost  of  a  retest,  which  is  estimated  to  be 
approximately  $2,400  for  the  mice  and 
animal  care,  will  have  minimal 
economic  effect  on  the  producers  of 
rabies  vaccines,  none  of  which  are  small 
entities  under  SBA  criteria. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
imder  Executive  Order  1 2988 ,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regxUations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Virus-Serum-Toxin  Act 
does  not  provide  administrative 
procedures  which  must  be  exhausted 
prior  to  a  judicial  challenge  to  the 
provisions  of  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies.  Exports,  Imports, 
Incorporation  by  reference,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  113  as  follows: 


PART  113— STANDARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22. 
2.80,  and  371.2(d). 

2.  In  §  113.209,  paragraphs  (b)(1)  and 
(d)(3)  are  revised  to  read  as  follows: 

§113.209    Rabies  Vaccine,  Killed  Virus. 

***** 

(b)*  *  * 

(1)  The  preinactivation  virus  titer 
must  be  established  as  soon  as  possible 
after  harvest  by  at  least  five  separate 
virus  titrations.  A  mean  relative  potency 
value  of  the  vaccine  to  be  used  in  the 
host  animal  potency  test  must  be 
established  by  at  least  five  replicate 
potency  tests  conducted  in  accordance 
with  the  standard  NIH  test  for  potency 
in  chapter  37  of  "Laboratory  Techniques 
in  Rabies,"  Fourth  Edition  (1996), 
edited  by  F.X.  Meslin,  M.M.  Kaplan, 
and  H.  Koprowski,  World  Healdi 
Organization,  Geneva,  Switzerland 
(ISBN  92  4  154479  1).  The  provisions  of 
chapter  37  of  "Laboratory  Techniques  in 
Rabies,"  Fourth  Edition  (1996),  are  the 
minimum  standards  for  achieving 
compliance  with  this  section  and  are 
incorporated  by  reference.  These 
provisions  state  that  the  challenge  virus 
standard  to  be  used  as  the  challenge  in 
the  NIH  test  and  the  reference  vaccine 
for  the  test  are  available  from  the 
national  control  authority.  In  the  United 
States,  that  authority  is  the  Animal  and 
Plant  Health  Inspection  Service's  Center 
for  Veterinary  Biologies  Laboratory, 
located  at  1800  Dayton  Avenue,  P.O. 
Box  844,  Ames,  lA  50010;  phone  (515) 
239-8331;  fax  (515)  239-8673.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be"  obtained  from  die  World  Health 
Organization  Publications  Center  USA, 
49  Sheridan  Avenue,  Albany,  NY  12210. 
Copies  may  be  inspected  at  the  Animal 
and  Plant  Health  Inspection  Service, 
Center  for  Veterinary  Biologies, 
Licensing  emd  Policy  Development, 
4700  River  Road,  Riverdale,  MD,  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 
***** 

(d)*  *  * 

(3)  Potency  test.  Bulk  or  final 
container  samples  of  completed  product 
from  each  serial  must  be  tested  for 
potency  by  tests  conducted  in 
accordance  with  the  standard  NIH  test 
for  potency  in  Chapter  37  of  "Laboratory 
Techniques  in  Rabies,"  Fourth  Edition 
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(1996)i  which  is  incorporated  by 
reference  at  paragraph  (b)(1)  of  this 
sectioiii  The  relative  potency  of  each 
serial  l^ust  be  at  least  equal  to  that  used 
in  an  approved  host  animal 
immunagenicity  test. 

Dona  in  Washington,  DC,  this  13th  day  of 
Augusi  11999. 
Bobby  R.  Acord, 

ActingiAdministrator,  Animal  and  Plant 
Health  oispection  Service. 

[FR  Don,  99-21595  Filed  8-19-99;  8:45  am] 

i  OOOE  3410-34-P 


BILLING 


DEPA^tTMENT  OF  TRANSPORTATION 
Feder^  Aviation  Administration 

14CFf^Part39 

[Dock«t  No.  9»-ME-14-AD;  Amendment  3»- 
11257;;  Ad  99-17-09] 

RIN  21&D-AAM 

AinMonhiness  Directives;  Ailison 
EnginfBi  Company,  Inc  AE  2100A  and 
AE  21I]|0C  Series  Tuiboprop  Engines 

AGENQY:  Federal  Aviation 
AdmiMstration,  DOT. 
ACnoi^l  Final  rule;  request  for 
commi^ts. 

f-i ■ 

SUMMARY:  This  amendment  adopts  a 
new  aitworthiness  directive  (AD)  that  is 
applicable  to  Allison  Engine  Company, 
Inc  AE  2100A  and  AE  2100C  series 
turboprop  engines.  This  action  requires 
initial  and  repetitive  visual  inspections 
of  the  iDropeller  gearbox  (PGB)  and 
poweiilsection  (P/S)  stmt  fittings  for 
notch^  and  cracks,  and,  if  necessary, 
replacement  with  serviceable  parts.  In 
additioiQ,  this  action  requires  removing 
and  replacing  strut  fittings  as  well  as 
reworking  them  to  the  latest 
configuration  identified  by  a  new  part 
numb^  (P/N).  This  amendment  is 
prommed  by  reports  of  P/S  strut  fitting 
notchi^^  and  cracks.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  PGB  and  P/S  strut  fitting  cracks, 
which  could  result  in  PGB 
misalignment,  in-flight  engine 
shutdown,  and  possible  loss  of  the 
propeller. 
0ATE8(  lEffective  September  7, 1999. 

Thel  incorporation  by  reference  of 
certaiiil  publications  listed  in  the 
regulajtions  is  approved  by  the  Director 
of  the  federal  Register  as  of  September 
7, 19919. 

Coiiinents  for  inclusion  in  the  Rules 
Dockeltj  must  be  received  on  or  before 
Octobfeir  19, 1999. 
ADDRESSES:  Submit  comments  in 
tripliq^te  to  the  Federal  Aviation 
Admiiilstration  (FAA),  New  England 


Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-NE- 
14 AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
niunber  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  Allison,  P.O.  Box  420,  Speed 
Code  R-OIB,  Indianapolis,  IN  46202- 
0420;  telephone  (317)  230-2720,  fax 
(317)  230-3381.  This  information  may 
be  examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Coiuisel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chimg-Der  Young,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018;  telephone  (847)  294-7309,  fax 
(847) 294-7834. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  propeller 
gearbox  (PGB)  and  power  section  (P/S) 
strut  fitting  failures  on  Allison  Engine 
Company  AE  2100A  and  AE  2100C 
series  turboprop  engine.  The 
investigation  revealed  small  radius 
notched  strut  fittings  on  90%  of  the 
engines  inspected.  Four  of  the  P/S  strut 
fittings  were  cracked,  and  one  of  the 
PGB  strut  fittings  was  cracked.  The 
notched  fittings  cause  a  concentrated 
stress  region  that  can  lead  to  cracks  in 
the  notched  strut  fitting  areas.  This 
condition,  if  not  corrected,  could  result 
in  PGB  and  P/S  strut  fitting  cracks, 
which  could  result  in  propeller  gearbox 
misalignment,  inflight  engine 
shutdown,  and  possible  loss  of  the 
propeller. 

Tne  FAA  has  reviewed  and  approved 
the  technical  contents  of  Rolls-Royce 
Alert  Service  Bulletin  (ASB)  AE  2100A- 
A-72-193,  also  designated  AE  2100C- 
A-72-143,  Revision  1,  dated  October 
20, 1998,  that  describes  procedures  for 
visual  inspections  of  PGB  and  P/S  strut 
fittings  for  notches  and  cracks;  and  ASB 
AE  2100A-A-72-197,  also  designated 
AE  2100C-A-72-149,  dated  May  19, 
1999,  describes  the  procediu-es  to 
remove  and  replace  strut  fittings  as  well 
as  rework  them  to  the  latest 
configuration  identified  by  a  new  part 
niunber  (P/N).  Rolls-Royce  has  acquired 
the  Allison  Engine  Company  and  now 
publishes  the  service  dociunents 
(including  manuals  and  bulletins)  for 
Allison  engines. 


Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  PGB  and  P/S  strut  fitting 
failiues.  This  AD  requires  visual 
inspections  of  PGB  and  P/S  strut  fittings 
for  notches  and  cracks.  If  the  affected 
parts  are  found  cracked,  this  AD 
requires,  prior  to  further  flight, 
replacement  with  serviceable  parts.  If 
notched  fittings  are  found  on  both 
struts,  this  AD  requifes  repetitive 
inspections  at  intervals  not  to  exceed 
100  hours  time-in-service  (TIS).  If 
notched  fittings  are  found  on  only  one 
strut,  the  repetitive  inspection  intervals 
is  400  hotu^  TIS.  In  addition,  this  AD 
requires  removing  and  replacing  strut 
fittings  as  well  as  reworking  them  to  the 
latest  configuration  identified  by  a  new 
P/N.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
ASBs  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the^ddress  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunents 
received.  Factual  information  that 
supports  the  commenters'  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectivopess  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice   * 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procediires,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Snl^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-17-09    Allison  Engine  Company,  Inc: 

Amendment  39-1 1257.  £)ocket  99-NE- 
14-AD. 

Applicability:  Allison  Engine  Company, 
Inc.  AE  2100A  and  AE  2100C  series 
turboprop  engines,  installed  on  but  not 
limited  to  SAAB  2000  series  and  Industri 
Pesawat  Terbang  Nusantara  (IPTN)  N-250 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  propeller  gearbox  (PGB)  and 
power  section  (P/S)  strut  fitting  cracks, 
which  could  result  in  PGB  misaligiunent,  in- 
flight engine  shutdown,  and  possible  loss  of 
the  propeller,  accomplish  the  following: 

(a)  Perform  initial  and  repetitive  visual 
inspections  of  the  PGB  and  P/S  strut  fittings 
for  notches  and  cracks,  and,  if  necessary, 
replace  with  serviceable  parts,  in  accordance 
with  Rolls-Royce  Alert  Service  Bulletin 
(ASB)  AE  2100A-A-72-193,  also  designated 


AE  2100C-A-72-143.  Revision  1,  dated 
October  20. 1998,  as  follows: 

(1)  Perform  the  initial  inspection  within 
100  hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD.  Record  findings  in 
Table  1  at  the  end  of  the  ASB  to  determine 
the  inspection  interval. 

(2)  If  parts  are  found  cracked,  prior  to 
further  flight,  remove  &t)m  service  cracked 
propeller  gearboxes  or  power  section  Strut 
fittings  and  replace  with  serviceable  parts. 

(3)  If  both  strut  fittings  are  found  notched, 
thereafter  inspect  at  intervals  not  to  exceed 
100  hoiu^  timein-service  (TIS)  since  last 
inspection. 

(4)  If  one  strut  fitting  is  found  notched, 
thereafter  inspect  at  intervals  not  to  exceed 
400  hours  TIS  since  last  inspection. 

(5)  If  no  parts  are  found  cracked  and 
neither  strut  fitting  is  found  notched,  no 
repetitive  inspections  are  required,  and 
rework  the  strut  fillings  in  accordance  with 
paragraph(b)  of  this  AD. 

(b)  Perform  one  of  the  following  in 
accordance  with  Rolls-Royce  ASB  AE 
2100A-A-72-197,  also  designated  AE 
2100CA-72-149,  dated  May  19, 1999: 

(1)  Remove  the  old  PGB  and  P/S  strut 
fittings  and  install  the  new  serviceable  strut 
fittings  in  accordance  with  the  strut  fittings 
part  number  charts  in  paragraph  (4)  of  the 
ASB. 

(2)  Rework  the  existing  parts  within  the 
schedule  determined  by  the  inspection 
results  of  paragraph  (a)  of  this  AD  in 
accordance  with  the  Rolls-Royce  ASB  AE 
2100A-A-72-193,  or  AE  2109C-A-72-143, 
Revision  1,  dated  October  20, 1998,  page  12, 
Table  1,  entries  in  the  "Answer"  column,  as 
follows: 

(i)  If  two  "Yes"  entries  are  contained  in  the 
"Answer  Column",  rework  within  the  next 
100  hour  TIS  after  the  inspection  performed 
in  accordance  with  paragraph  (a)  of  this  AD. 

(ii)  If  one  "Yes"  entry  is  contained  in  the 
"Answer  Column",  or  there  are  no  "Yes" 
entries  in  the  "Answer  Column"  refer  to 
Section  2  in  Rolls-Royce  ASB  AE  2100A-A- 
72197,  also  designated  AE  2100C-A-72-149. 
dated  May  19, 1999,  for  the  affected  PGB  and 
P/S  strut  fittings  rework  or  replace 
instructions. 

(iii)  Following  completion  of  the  rework, 
mark  affected  parts  in  accordance  with  the 
following  configuration  chart: 


NewP/N 

Name 

GidP/N 

QTY/ENG 

23071762  „ 

Fitting,  Stmt  (RH),  Propeller  Geartwx 

Fitting,  Strut  (LH),  Propeller  Geartwx 

Fitting,  Strut  (RH),  Power  Section 

Fittina.  Strut  (LH)  Power  Section 

23055218  

1 

23071763  

2305521 7 „ 

1 
1 

23071764  

23071 765 : 

23055229,  23057099 

1 

Airworthinc 
Model  L-IO 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Chicago 
Aircraft  Certification  Office.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 


Manager,  Chicago  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
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locatioi 
of  this 


where  the  inspection  requirements 
can  be  accomplished. 


ilD 


(e)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
Rolls-Royce  ASBs: 


Document  No. 


Pages 


Revision 


Date 


2100|^-A-72-193/Ae2100C-A-72-143  

pages:  12. 
2100A-A-72-197/AE  2100C-A-72-149 
pages:  25 


1-12 
1-25 


Original 


October  20,  1998. 
May  19,  1999. 


This  |i  (corporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Registerin  accordance  with  5  U.S.C.  552(a) 
and  1  CJnR  part  51.  Copies  may  be  obtained 
from  Rrtlls-Royce  Allison,  P.O.  Box  420. 
Speed  Cbde  R-OIB,  Indianapolis.  IN  46202- 
0420;  tjfephone  (317)  230-2720.  fax  (317) 
230-33ptl.  Copies  may  be  inspected  at  the 
FAA,  Ndw  England  Region,  Office  of  the 
Regional  Connsfil,  12  New  England  Fxerutive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.  suije  700.  Washington,  DC. 

'"  ~"  ■   amendment  becomes  effective  on 
ir  7, 1999. 

in  Burlington,  Massachusetts,  on 

1. 1999. 

Downey, 

Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  DoiJ  99-21330  Filed  8-19-99;  8:45  am] 
BNJJNG  CpOE  4«10-13-U 

DEPAJn-MErfT  OF  TRANSPORTATION 
Feden  li  Aviation  Administration 

14CFn|part39 

[Docket  !no.  9e-NM-315r-AD;  Amendment 
3»-112lS1;  AD  99-17-13] 

RIN21^AA64 

AlrwoHhiness  Directives;  Locicheed 
Model||.-101 1-385  Series  Airplanes 

AGENCVt  Federal  Aviation 
Admimstration,  DOT. 
ACnONd  Final  rule. 


summary:  This  amendment  adopts  a 
new  awworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model 
Lr-101 1-385  series  airplanes,  that 
requires  repetitive  inspections  to  detect 
discrepancies  of  the  lower  actuator  pins 
and/o^  |)ushings  of  the  horizontal 
stabili^r,  and  replacement  of  any 
discrepant  component  with  a  new 
component.  Replacement  of  all  four 
actuatpr  pins  and  bushings  terminates 
the  rebijtitive  inspections.  This 
amend]  aent  is  prompted  by  a  report 
indicat  ng  that  a  fractured  lower 
actuatjii-  pin  of  the  horizontal  stabilizer 
was  dd^ected.  The  actions  specified  by 
this  AD  are  intended  to  detect  and 
correct  discrepancies  of  the  lower 
actuattik'  pins  and  bushings  of  the 


horizontal  stabilizer,  which  could  result 
in  reduced  structtual  integrity  of  the 
horizontal  stabilizer  control  system,  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Effective  September  24, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regiilatinn.s  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
24.  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Martin  Aircraft  & 
Logistics  Center,  120  Orion  Street, 
Greenville,  South  Carolina  29605.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite 
450,  Atlanta,  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Program  Manager, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
BoiUevard,  suite  450,  Atlanta,  Georgia 
30337-2748;  telephone  (770) 703-6063; 
fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
.  Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Lockheed 
Model  L-101 1-385  series  airplanes  was 
published  in  the  Federal  Register  on 
April  16,  1999  (64  FR  18842).  That 
action  proposed  to  require  repetitive 
inspections  to  detect  discrepancies  of 
the  lower  actuator  pins  and/or  bushings 
of  the  horizontal  stabilizer,  and 
replacement  of  any  discrepant 
component  with  a  new  component. 
Replacement  of  all  four  actuator  pins 
and  bushings  terminates  the  repetitive 
inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 


making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
sickle  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Explanation  of  Change  Made  to 
Proposal 

The  FAA  has  added  "Note  2"  to  the 
final  rule  to  ciariiy  that  the  12,000  flight 
cycle  life  limit  imposed  on  the  lower 
actuator  pins  of  the  stabilizer  by  AD  92- 
16-19,  amendment  39-8329  (57  FR 
36892,  August  17. 1992).  is  not  affected 
by  this  rulemaking. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the , 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  235 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
117  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $28,080,  or 
$240  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operate;  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  is  provided  by  this  AD 
action,  it  would  take  approximately  2 
work  hours  to  accomplish  it,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $4,550  per  set  of  four 
pins  and  bushings,  per  airplane.  Based 
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on  these  figures,  the  cost  impact  of  the 
accomplishment  of  the  optional 
terminating  actkoa.  would  be  $4,670  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States^  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nde  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significaul  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
-  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  die  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  99-AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

139.13    [Aimndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-17-13    Lockheed:  Amendment  39- 
11261.  Docket  98-NM-315-AD. 
Applicability:  Model  L-101 1-385-1.  -1- 
14,  -1-15,  and  -3  series  airplanes,  as  listed 
in  Lockheed  Service  Bulletin  093-27-306, 
dated  January  14,  1998;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identiRed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  discrepancies  of  the 
lower  actuator  pins  and  bushings  of  the 
horizontal  stabilizer,  which  could  result  in 
reduced  structiual  integrity  of  the  horizontal 
stabilizer  control  systam,  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Initial  Inspectioii 

(a)  Except  as  provided  by  paragraph  (a)(3) 
of  this  AD:  Perform  an  inspection  to  detect 
discrepancies  (e.g.,  damage,  cracking),  of  the 
lower  actuator  pins  and/or  bushings  of  the 
horizontal  stabilizer  using  one  of  the  three 
inspection  methods  (borescope,  eddy  current, 
or  magnetic  particle)  listed  in  Lockheed 
Service  Bulletin  093-27-306,  dated  January 
14, 1998,  in  accordance  with  that  service 
bulletin,  at  the  time  specified  in  paragraph 
(a)(1).  (a)(2),  or  (a)(3)  of  this  AD.  as 
applicable. 

(1)  For  airplanes  that  have  accumulated 
fewer  than  3.500  flight  cycles  since 
replacement  of  the  actuator  pins  or  bushings 
as  of  the  effective  date  of  this  AD:  Inspect 
within  3.500  flight  cycles  since  replacement, 
or  within  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later. 

(2)  For  airplanes  that  have  accumulated 
3,500  or  more  flight  cycles,  but  fewer  than 
5.000  flight  cycles,  since  replacement  of  the 
actuator  pins  or  bushings  as  of  the  effective 
date  of  this  AD:  Inspect  within  60  days  after 
the  accumulation  of  5,000  flight  cycles  since 
replacement,  or  within  6  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
first. 

(3)  For  airplanes  that  have  accumulated 
5.000  or  more  flight  cycles  since  replacement 
of  the  actuator  pins  or  bushings  as  of  the 
effective  date  of  this  AD:  Perform  a  magnetic 
particle  inspection  within  60  days  after  the 
effective  date  of  this  AD. 

Note  2:  The  12.000  flight  cycle  life  limit 
imposed  on  the  lower  actuator  pins  of  the 
stabilizer  by  AD  92-16-19,  amendment  39- 
8329  (57  FR  36892,  August  17,  1992).  is  not 
affected  by  this  rulemaking. 

Repetitive  Inspections 

(b)  Thereafter,  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  in 
accordance  with  Lockheed  Service  Bulletin 
093-27-306,  dated  January  14, 1998,  at  the  . 
interval  specified  in  paragraph  (b)(1),  (b)(2), 
(b)(3),  or  (b)(4)  of  this  AD;  as  applicable;  until 
the  actions  specified  in  paragraph  (d)  of  this 
AD  have  been  accomplished. 

(1)  If  the  immediately  preceding  inspection 
was  performed  using  borescope  or  eddy 


current  procedures,  and  fewer  than  5,000 
flight  cycles  have  accumulated  since  the 
most  recent  replacement  of  the  actuator  pins 
or  bushings:  Within  350  flight  cycles  after 
accomplishment  of  the  initial  inspection, 
perform  a  borescope.  eddy  current,  or 
magnetic  particle  inspection.  Repeat  the 
inspection  using  a  borescope  or  eddy  current 
technique,  as  applicable,  thereafter  at 
intervals  not  to  exceed  350  flight  cycles. 

(2)  If  the  immediately  preceding  inspection 
was  performed  using  borescope  or  eddy 
current  procedures,  and  5,000  or  more  flight 
cycles  have  accumulated  since  the  most 
recent  replacement  of  the  actuator  pins  or 
bushings:  Within  350  flight  cycles  after 
accomplishment  of  the  initial  inspection, 
perform  a  magnetic  particle  inspection. 
Repeat  the  magnetic  particle  inspection 
thereafter  at  intervals  not  to  exceed  1.000 
flight  cycles. 

(3)  If  the  immediately  preceding  inspection 
was  performed  using  magnetic  particle 
procedures,  and  fewer  than  5,000  flight 
cycles  have  accumulated  since  the  most 
recent  replacement  of  the  actuator  pins  or 
bushings:  Perform  a  borescope,  eddy  current, 
or  magnetic  particle  inspection  within  1,000 
flight  cycles. 

(4)  If  the  immediately  preceding  inspection 
was  performed  using  magnetic  particle 
procedures,  and  5.000  or  more  flight  cycles    . 
have  accumulated  since  the  most  recent 
replacement  of  the  actuator  pins  or  bushings: 
Perform  a  magnetic  particle  inspection  with 
1.000  flight  cycles.  Repeat  the  magnetic 
particle  inspection  thereafter  at  intervals  not 
to  exceed  1.000  flight  cycles. 

Corrective  Action 

(c)  If  any  discrepancy  (e.g..  damage, 
cracking)  is  detected  during  any  inspection 
required  by  this  AD.  prior  to  further  flight, 
accomplish  paragraph  (c)(1)  or  (c)(2)  of  this 
AD,  as  applicable,  in  accordance  with 
Lockheed  Service  Bulletin  093-27-306, 
dated  January  14, 1998. 

(1)  If  any  discrepancy  is  detected  after 
performing  a  borescope  or  eddy  current 
inspection,  perform  a  magnetic  particle 
insi>ection. 

(2)  If  any  discrepancy  is  detected  after 
performing  a  magnetic  particle  inspection, 
replace  the  discrepant  component  with  a  new 
component.  Accomplishment  of  this 
replacement  terminates  the  repetitive 
inspections  for  that  component. 

Terminating  Action 

(d)  Replacement  of  all  four  actuator  pins 
and  bushings  with  new  actuator  pins  and 
bushings,  in  accordance  with  Lockheed 
Service  Bulletin  093-27-306.  dated  January 
14. 1998,  constitutes  terminating  action  for 
the  repetitive  inspections  required  by  this 
AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 


agency:  Fe{ 
Administral 

ACTION:  Fini 


^i 


may  adi  I 
Manager 

Note 
existen^^ 
compli; 
obtained 

Special 
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comments  and  then  send  it  to  the 
Atlanta  AGO. 


Information  concerning  the 
of  approved  alternative  methods  of 
ce  with  this  AD,  if  any,  may  be 
from  the  Atlanta  AGO. 


light  Permits 

(f)  Sp  scial  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  |.^viation  Regulations  (14  CFR  21.137 
and  21.)69)  to  operate  the  airplane  to  a 
locatiori  Where  the  requirements  of  this  AD 
can  be  qdcomplished. 

Incorpc  iktion  by  Reference 

(g)  Tl  a  actions  shall  be  done  in  accordance 
with  Loiadieed  Service  Bulletin  093-27-306, 
dated  January  14, 1998.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  M2(a)  and  1  CFR  part  51.  Copies  may 
be  obtaiiied  from  Lockheed  Martin  Aircraft  & 
Logistiqa  Center,  120  Orion  Street, 

Green vjlle,  South  Carolina  29605.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Ranton,  Washington;  or  at  the  FAA, 
Small  Afplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center,  1895 
Phoeni;^  Boulevard,  suite  450,  Atlanta, 
Georgial;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
Septem|]^  24, 1999. 

Issued^  in  Renton,  Washington,  on  August 
10, 199^1 
D.L.  Riggin, 

Acting  Uanager,  Transport  Airplane 
Directonte,  Aircraft  Certification  Service. 
(FR  Doc.!  99-21363  Filed  8-19-99;  8:45  am] 
BUXING  tax  4910-19-U 


r 


depaKtment  of  transportation 

Federal  Aviation  Administration 

14CFl|l|part39 

9»-N|^gS-AD;  AnwndnMnt 
;  AD  99-17-14] 


Inasa  Directives;  BomlMrdiar 
HC-8  Sariaa  Airplanea 


appropriate 
lector,  who 


agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:; Final  rule. 

SUMMAIRY:  This  amendment  adopts  a 
new  aikjworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-8 [series  airplanes,  that  requires  a 
one-time  inspection  of  the  spring 
assemblies  located  in  the  rudder  control 
feel  im^t  to  verify  that  dual  rate 
configuration  springs  are  installed;  and 
revising  the  Airplane  Flight  Manual  to 
prohifa|i :  airplane  operation  from 
runvraM^  less  than  75  feet  wide,  if 


necessary.  This  amendment  also 
requires  eventual  replacement  of  any 
single  rate  configuration  springs  with 
dual  rate  configuration  springs,  which 
terminates  the  requirement  for  the  AFM 
revision.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  an  asymmetric 
rudder  force  condition,  which  coiUd 
result  in  reduced  controllability  of  the 
airplane  and  consequent  potential  for 
center  line  deviation. 


DATES:  Effective  September  24, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
nf  the  Federal  Register  as  of  September 
24, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc..  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York: 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Delisio,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7521;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-8  series  airplanes  was 
published  in  the  Federal  Register  on 
June  22, 1999  (64  FR  33232).  That  action 
proposed  to  require  a  one-time 
inspection  of  the  spring  assemblies 
located  in  the  rudder  control  feel  unit  to 
verify  that  dual  rate  configuration 
springs  are  installed;  and  revising  the 
Airplane  Flight  Manual  to  prohibit 
airplane  operation  from  rtmways  less 
than  75  feet  wide,  if  necessary.  That 
proposal  also  would  require  eventual 
replacement  of  any  single  rate 
configuration  springs  with  dual  rate 
configiu^tion  springs,  which  would 


terminate  the  requirement  for  the  AFM 
revision. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
#to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Change  Made  to 
Proposal 

The  FAA  has  added  a  note  to  the  final 
rule  to  clarify  the  definition  of  a  general 
visual  inspection. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  235  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hoin.  Based  on 
these  figtnes,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $14,100,  or 
$60  per  airplane. 

It  will  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  wrill  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figines,  the  cost  impact 
of  the  replacement  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$141,000,  or  $600  per  airplane. 

If  accomplished,  it  will  take 
approximately  1  work  horn  per  airplane 
to  accomplish  the  AFM  revision,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figtires,  the  cost  impact 
of  the  AFM  revision  on  U.S.  operators, 
if  accomplished,  is  estimated  to  be 
$14,100,  or  $60  per  airplane. 

The  cost  impact  figures  discussed 
Bbove  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompUsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
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it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IXDT 
Regulatory  Pofides  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOAESSES. 

List  of  Snblects  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Ammdment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

139.13    [AimndMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-17-14    Bombardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  Amendment  39-11262. 
Docket  99-NM-55-AD. 

Applicability:  Model  DHC-8  series 
airplanes,  as  listed  in  Bombardier  Alert 
Service  Bulletin  S.B.  A8-27-82,  dated  July 
10, 1998;  certiRcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  an  asymmetric  rudder  force 
condition,  which  could  result  in  reduced 
controllability  of  the  airplane  and  consequent 
potential  for  center  line  deviation, 
accomplish  the  following: 

General  Visual  Inspection 

(a)  Within  100  flight  hours  or  14  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  one-time  visual 
inspection  of  the  spring  assemblies  located  in 
the  rudder  control  feel  unit  to  verify  that  dual 
rate  configuration  springs  are  installed,  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  S.B.  A8-27-62,  dated  July  10, 1998. 

(1)  If  dual  rate  configuration  springs  are 
installed,  no  further  action  is  required  by  this 
AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

AFM  Revision 

(2)  If  any  single  rate  configuration  springs 
are  installed,  prior  to  further  flight: 

Revise  the  Limitations  Section  of  the  de 
Havilland  Dash  8  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 
"OPERATION  FROM  RUNWAYS  LESS 
THAN  75  FEET  WIDE  IS  PROHIBITED." 

Terminating  Action 

(b)  At  the  next  scheduled  maintenance 
visit,  but  no  later  than  36  months  after  the 
efiiective  date  of  this  AD:  Replace  any  single 
rate  configuration  springs  located  in  the  . 
rudder  control  feel  unit  with  dual  rate 
configiuation  springs,  in  accordance  with 
Part  C  through  Part  H  inclusive,  of  the 
Accomplishment  Instructions  of  Bombardier 
Alert  Service  Bulletin  S.B.  A8-27-82,  dated 
July  10, 1998.  Such  replacement  constitutes 
terminating  action  for  the  requirements  of 
this  AD.  After  the  replacement  has  been 
accomplished,  the  AFM  limitation  required 
by  paragraph  (a)(2)  of  this  AD  may  be 
removed  firom  the  AFM. 

Spares  Paragraph 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  spring  assembly 
having  part  number  82760050-003  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fitjm  the  New  York  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  proyided  by  paragraph  (a)(2), 
the  actions  shall  be  done  in  accordance  with 
Bombardier  Alert  Service  Bulletin  S.B.  A8- 
27-82.  dated  July  10. 1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  fi'om 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directives  CF-98- 
39,  dated  October  23, 1998,  and  CF-98-39R1, 
dated  December  31, 1998. 

(g)  This  amendment  becomes  effiective  on 
September  24, 1999. 

Issued  in  Renton,  Washington,  on  August 
10, 1999. 

0.  L.  Riggin,  Acting 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-21362  Filed  8-19-99;  8:45  am] 
HLUNG  COOe  4910-13-41      . 


DEPARTMENT  OF  TRANSPORTATION 
FMeral  Aviation  Administration 
14CFRPart39 

[Doclwt  No.  99-NE-22-A0;  Anwndmont  39- 
11263;  AO  99-17-16] 

mN2120-AA64 

Aimvorthineaa  DIractivM;  Pratt  & 
Whitney  PW4000  SariM  Turbofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  (PW) 
PW4000  series  turbofan  engines,  that 
requires  short  term  criteria  for  limiting 
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the  nui^ber  of  engines  with  potentially 
reduced  stability  on  each  airplane  to  no 
more  than  one  engine,  would  require 
initial  and  repetitive  on-wing  or  test  cell 
cold-e^igine  high  pressure  compressor 
(HPC)  lability  tests,  would  require 
removal  of  engines  from  service  that  fail 
on-wing  test  acceptance  criteria,  and 
wouldl^llow  a  follow-on  test  cell 
stability  test.  The  AD  also  establishes 
requirf  d  intervals  for  stability  testing  of 
the  remaining  engine  with  potentially 
reduced  stability  on  the  airplane  and 
requiretnents  for  reporting  test  data. 
This  a|i^endment  is  prompted  by  a 
report  |df  a  dual-engine  HPC  surge  event 
and  reports  of  single-engine  HPC  surge 
events  during  the  takeoff  and  climb 
phases  of  flight.  The  actions  specified 
by  this  AD  are  intended  to  prevent  an 
HPC  surge  event,  which  could  result  in 
enginel  power  loss  at  a  critical  phase  of 
flight  ^uch  as  takeoff  or  climb. 
DATESdEffective  date  September  24, 
1999.  liie  incorporation  by  reference  of 
certain  bublications  listed  in  the 
regulaUons  is  approved  by  the  Director 
of  the  FJederal  Register  as  of  September 
24, 19^. 

ADDRE$^S:  The  service  information 
referent:ed  in  this  AD  may  be  obtained 
from  F>Btt  k  Whitney,  400  Main  St.,  East 
Hartfot-d.  CT  06108;  telephone  (860) 
565-8770,  fax  (860)  565-4503.  This 
inforn^4tion  may  be  examined  at  the 
Fedenjlj  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regioii^l  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  f^pitol  Street,  NW,  suite  700, 
Washi^igton,  DC. 

FOR  FUl^ER  INFORMATION  CONTACT: 
Peter  ^|\|bite.  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
Englaud  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7128, 
fax  (781)  238-7199. 
SUPPLBMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
includiei  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
PW4000  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
April  ^t<  1999  (64  FR  19726).  That 
action  Proposed  to  require  short  term 
criteria  for  limiting  the  number  of 
enginekj  with  potentially  reduced 
stability  on  each  airplane  to  no  more 
than  otie  engine,  would  require  initial 
and  repetitive  on-wing  or  test  cell  cold- 
enginel  high  pressure  compressor  (HPC) 
stabiliU  tests  for  all  affected  PW4000 
series  ^pgines,  would  require  removal 
from  sfetvice  of  engines  that  fail  on-wing 
test  critBria,  and  would  allow  a  follow- 


on  test-cell  stability  test.  Initial  on-wing 
or  test  cell  stability  testing  is  required  to 
limit  the  number  of  engines  on  die 
airplane  to  no  more  than  one  engine  that 
has  exceeded  the  initial  threshold-  The 
AD  also  establishes  requirements  to 
perform  a  stability  test  of  the  remaining 
engine  with  potentially  reduced 
stability  on  the  airplane.  These  tests  are 
performed  in  accordance  with  Pratt  & 
Whitney  (PW)  Special  Instructions  (SI) 
49F-96i  dated  August  9,  1996;  PW  SI 
7F-96,  dated  January  10, 1996;  PW 
PW4000  Engine  Manual  (EM) 
Temporary  Revisions  (TR)  71-0016,  71- 
0025,  and  71-0030,  all  dated  April  13, 
1999;  PW  EM  50A605  Section  71-00- 
00,  Testing-20,  PW  EM  50A443  Section 
71-00-00,  Testing  -20,  and  PW  EM 
50A822,  Section  71-00-00.  Testing  -20, 
all  dated  June  15, 1999;  PW  SI  32F-99. 
dated  April  13, 1999;  and  PW  Cactus 
Wire  C042  G  930902,  dated  September 
2, 1993,  which  describe  procedures  for 
assessing  the  stability  of  PW4000 
engines. 

Interested  persons  have  been  afforded 
an  opportiuiity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Questions  About  Table  Formats 

One  commenter  notes  that  the 
formatting  of  Tables  1  and  2  as 
published  in  the  Federal  Register  is 
somewhat  unusual  and  not  to  standard 
guidelines.  The  FAA  disagrees.  The 
tables  appeared  as  intended  when 
published  in  the  Federal  Register.  When 
obtaining  the  document  bom  the 
Internet,  however,  if  not  downloaded  in 
a  specific  file  format,  the  formatting  of 
the  document  may  be  lost  and  the 
document  may  appear  quite  different. 
The  problems  described  are  functions  of 
the  method  in  which  the  document  is 
accessed,  not  in  how  it  was  published. 

Request  to  Change  Reference  to 
McDonnell  Douglas  MD-11  to  Boeing 
MD-11 

One  commenter  believes  that  the 
reference  to  the  MD-11  airplane  is 
incorrect.  The  NPRM  refers  to  it  as  the 
McDonnell  Douglas  MD-11.  The 
commenter  notes  that  the  McDonnell 
Douglas  company  was  bought  by  the 
Boeing  Co.,  and  shotdd  therefore  be  the 
Boeing  MD-1 1 .  The  FAA  does  not  agree. 
The  FAA  refers  to  the  product  by  the 
name  that  ctirrently  appears  on  the  Type 
Certificate  Data  Sheet,  which  is  still 
McDonnell  Douglas  MD-11. 

Questions  about  Applicability  of 
PW4000  Phase  3  Configuration  Engines 

Several  commenters  question  whether 
or  not  PW4000  Phase  3  engines  _are 


affected  by  this  AD,  and  request  that  the 
proposed  rule  be  modified  to  more 
clearly  identify  Phase  3  engines  in  the 
apphcability  section.  The  FAA  does  not 
agree.  The  applicability  section  of  the 
AD  lists  those  model  PW4000  engines  to 
which  the  AD  applies.  Note  1  reminds 
operators  that  this  AD  applies  to  all 
products  mentioned  in  die  applicability 
section,  no  matter  how  modified, 
altered,  or  repaired.  The  AD  therefore 
applies  to  Phase  3  configuration,  engines 
of  any  listed  model. 

One  commenter  noted  that  the  new 
production  PW4056  engines  they  are 
receiving  do  not  list  three  of  the  SB's 
listed  in  the  definition  of  "first  nm.  full 
up  engines"  in  their  SB  incorporation 
summaries.  The  FAA  agrees.  Paragraph 
(a)(l)(iii)  of  the  AD  has  been  changed  to 
iuclude  as  "first  run,  full  up  engines" 
diose  PW4056,  PW4156,  and  PW4156A 
original  manufactiire  engines  that 
incorporate  a  (-3)  suffix,  denoting  the 
Phase  3  configtuation  that  incorporates 
the  intent  of  these  SB's. 

One  commenter  notes  that  AD  PH-23- 
08  does  not  affect  Phase  3  engines  md 
recommends  a  similar  approach  for  i.hii> 
AD,  with  a  more  liberal  retest  interval 
for  the  Phase  3  engines.  The  FAA 
disagrees.  The  fleet  has  been  thoroughly 
evaluated  to  search  for  any 
subpopulations  that  exhibit  a  different 
wear-out  threshold,  and  to  select  the 
most  appropriate  initial  threshold  for 
each  apparent  population.  The 
evaluation  of  the  Phase  3  engine 
popidation  does  not  justify  a  distinct 
initial  threshold,  except  in  the  case  of 
first  run,  fiUl  up  PW4056,  PW4156,  and 
PW4156A  engines,  which  receive 
unique  initial  thresholds. 

One  commenter  suggests  that  PW  SB 
72-514  be  modified  to  read  "PW  72-514 
(or  72-504)",  in  the  definition  of  first 
run,  full  up  engines.  The  FAA  disagrees. 
SB  72-514  incorporates  the  larger  HPT 
nozzle,  which  lowers  compressor  op- 
line,  increasing  surge  margin.  SB  72- 
504  references  several  SB's,  and  is  the 
engine  manufactiu^r's  dociunentation 
detailing  conversion  of  a  standard 
PW4052/4056  engine  to  a  Phase  3.  As 
they  involve  the  extensive  modification 
of  "used"  engines,  converted  engines  do 
not  meet  the  requirements  of  a  "first 
run"  engine.  In  addition,  the  larger  area 
HPT  nozzle  is  a  critical  part  of  the  first 
nm,  full  up  engine  definition,  as  it 
offers  a  significant  benefit  to  operability. 
To  include  recent  shipment  engines 
where  these  SB's  are  not  listed  in  the  SB 
incorporation  paperwork,  paragraph 
(a)(l)(iii)  of  the  AD  has  been  changed  to 
include  diose  PW4056,  4156,  and  4156A 
original  manufacture,  first  run  engines 
that  incorporate  a  (-3)  suffix  after  the 
data  plate  engine  model  designation  as 
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first  run,  full  up  engines  for  purposes  of 
using  that  initial  threshold  in  Table  1. 

Question  About  Higher  Initial 
Thrashold  for  PW4158  Engines 

One  commenter  notes  that  PW4056 
engines  receive  a  lower  initial  threshold 
than  did  the  PW4158  engines,  and 
questions  whether  or  not  this  is  in  error. 
The  FAA  concludes  that  the  PW4158 
population  demonstrates  a  relatively 
hi^  cyclic  threshold  for  surge 
occiurence  for  its  thrust  rating  level. 
This  fleet  operates  with  a  high  average 
take-off  derate  level,  and  based  on  its 
demonstrated  surge  rate,  this  subfleet 
receives  a  higher  initial  threshold. 

Recpiests  for  Credit  for  Previously 
AccompUslied  Tests 

Several  mmmenters  state  that  the 
proposed  rule  is  not  clear  as  to  whether 
or  not  credit  is  allowed  for  previously 
accomplished  tests,  and  requested  that 
the  AD  be  more  specific.  The  FAA 
agrees  in  part.  The  AD  states  that 
compliance  is  "required  as  indicated, 
unless  accomplished  previously."  Any 
previously  accomplished  testing 
performed  in  accordance  with  the 
requirements  of  this  AD  is  acceptable, 
and  tests  performed  to  other  than  the 
procedures  specified  in  the  AD  are  not 
acceptable  as  having  previously 
accomplished  the  requirements  of  the 
AD.  However,  paragraphs  (b)  and  (g) 
have  been  changed  based  on  comments 
received.  Changes  were  made  to  the 
cold-engine  fuel  spike  test  definition  to 
cover  additional  tests  performed  under 
the  instructions  supplied  in  PW  Cactus 
Wire  ID  C042  G  930902  ZRH,  issued 
September  2, 1993.  This  instruction  was 
omitted  from  the  NPRM.  and  its 
inclusion  in  this  AD  will  allow 
acceptance  of  additional  testing 
performed  in  the  past. 

One  commenter  questions  if  operators 
can  define  engines  as  either  tested  or 
untested  on  the  effective  date  of  the  AD 
if  previously  accomplished  testing  is 
acceptable.  The  FAA  determines  that 
this  approach  is  acceptable.  Operators 
who  have  done  prior  acceptable  testing 
on  engines  may  take  credit  for  that 
testing  and  proceed  with  repetitive 
testing  based  on  the  test  schedide 
defined  by  the  AD,  or  they  may  ignore 
the  previously  accomplished  testing  and 
comply  with  the  requirements  of  the  AD 
for  initial  and  repetitive  testing  as  if  the 
engines  had  not  been  previously  tested. 
The  FAA  strongly  encourages  operators 
with  previously  tested  engines  that  have 
failed  those  previous  stability  tests  to 
remove  those  engines  from  service 
immediately.  The  FAA,  however,  has 
determined  that  it  is  not  necessary  to 
include  a  requirement  in  this  AD  to 


remove  previously  tested  engines  frttm 
service  based  on  a  failure  of  the 
previous  test.  Surveys  indicate  that  few, 
if  any,  such  engines  remain  in  service, 
and  to  include  such  a  requirement  in 
the  final  rule  would  necessitate  a  delay 
in  this  rulemaking. 

In  addition,  one  commenter  notes  that 
operators  who  test  more  frequently  than 
required  by  the  AD  will  be  penalized,  as 
they  will,  in  some  cases,  be  forced  to 
remove  an  engine  before  the  800  cycle 
repetitive  interval,  if  the  engine  fails  a 
stability  test.  The  commenter  requests  a 
time  after  test  failure  before  which 
engines  tested  more  frequently  than  the 
800-cycle  interval  must  be  removed. 
The  FAA  disagrees.  It  is  not  consistent 
with  safe  practices  to  allow  an  engine 
with  known  reduced  stability  to  remain 
in  service. 

Requests  To  Exempt  Pilot  Training 
Cydes  From  "Cycles  in  Service" 

Two  commenters  note  confusion 
regarding  the  term  "C)rcles  in  Service." 
They  feel  that  this  term  should  be  more 
clearly  defined.  One  requests  that  pilot 
training  cycles,  performed  at  a  reduced 
thrust  rating,  should  not  be  counted  for 
the  purposes  of  the  AD.  The  FAA 
disagrees.  The  term  "Cycles  in  Service" 
refers  to  the  standard  cycles  coimted  for 
life  tracking,  and  is  generally  viewed  as 
any  flight  consisting  of  one  takeoff  and 
landing.  The  FAA  has  determined  not  to 
create  a  separate  cycle  coimting 
procedme  for  this  AD. 

Request  for  Definition  of  "HFC 
Overhaul" 

Several  commenters  note  that  the 
term  "HPC  Overhaul"  needs  to  be 
defined.  The  FAA  agrees.  Paragraph  (g) 
of  the  AD  has  been  changed  to  use  the 
term  "overhaul"  and  a  new  paragraph 
has  been  added  to  define  an  HPC 
overhaul  as  a  stage  12  through  stage  15 
HPC  tip  clearance  restoration. 

Several  commenters  also  pointed  out 
that  this  definition  should  include  HPC 
stages  12  through  15,  not  12  through  14. 
The  FAA  agrees.  This  final  rule  has 
been  changed  accordingly. 

One  coounenter  requests  that  the  term 
overhaul  be  avoided,  and  that  repair  be 
substituted  in  its  place.  The  FAA 
disagrees.  The  level  of  work  required  to 
perform  a  stage  12  through  stage  15  HPC 
tip  clearance  restoration  is  better  viewed 
as  an  overhaul  than  a  repair.  In 
addition,  the  use  of  overhaul  is 
consistent  with  the  manufacturer's 
service  documentation. 

Request  To  Eliminate  the  Term  "On- 
Wing" 

One  commenter  notes  that  the  words 
"on-wing"  should  be  eliminated  frxtm 


paragraph  (a)(1),  as  these  tests  do  not 
need  to  be  performed  on-wing,  as  the 
cold-engine  fuel  spike  test  is  also 
acceptable.  The  FAA  agrees.  The  words 
"on-wing"  have  been  removed  from 
paragraph  (a)(1). 

Request  To  Add  Initial  Threshold  to 
Untested  Engines  Limits 

Several  commenters  note  that  certain 
AD  references  appear  to  limit  the 
airplane  more  strictiy  than  intended  in 
that  compliance  statements  refer  to 
limiting  the  airplane  to  no  more  than 
one,  or  no  untested  engines,  without 
referencing  the  initial  threshold 
exceedance.  The  FAA  agrees.  Paragraph 
(e)  has  been  changed  to  include 
reference  to  the  initial  threshold. 

Request  To  Allow  Airplanes  To  Remain 
in  Revenue  Service  After  Test  Failure 
or  Exceeding  Initial  Threshold 

One  commenter  requests  that  engines 
be  allowed  to  remain  in  revenue  service 
for  a  certain  time  after  a  threshold 
exceedance  or  test  failure.  The  FAA 
disagrees.  This  AD  is  intended  to 
remove  &t)m  service  engines  identified 
to  have  low  stability,  or  potentially 
reduced  stability,  from  service 
immediately.  It  would  not  be  consistent 
to  allow  further  usage  of  engines  known 
to  be  at  a  higher  potential  to  surge 
during  the  takeoff  phase  of  flight  in- 
revenue  service. 

Request  To  Allow  A  Nonrevenue  Flight 

Several  commenters  object  to  the 
proposal  that  requires  removing  engines 
that  fail  a  stability  test  or  exceed  a 
threshold  prior  to  further  flight.  These 
commenters  note  that  the  stability  tests, 
which  require  running  an  engine  on  the 
ground  at  high  power  for  extended 
lengths  of  time,  may  not  be  performed 
at  all  locations  due  to  noise  concerns. 
These  commenters  request  that  a 
nonrevenue  flight  provision  be  added  so 
that  they  can  return  airplanes  to  a 
maintenance  facility  where  engine 
removal  may  be  performed  after  the 
engine  has  failed  a  stability  test.  The 
FAA  agrees  in  part.  As  proposed,  the 
provision  in  the  AD  allowing  special 
flight  permits  was  intended  to  cover 
only  the  situation  where  an  engine 
stability  test  was  overdue  and  the 
aircraft  needed  to  be  moved  to  a 
location  where  that  test  could  be 
performed.  The  FAA  has  determined 
that  allowing  ferry  flights,  after  an 
engine  fails  a  stability  test  to  move  the 
aircraft  to  a  location  where  engine 
removal  can  be  performed,  is  acceptable 
if  the  flight  is  made  under  specified 
conditions  to  minimize  the  risk  of 
engine  surge  during  that  flight.  The 
special  fli^t  provision  in  the  final  rule 
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has  thp  refore  been  changed  to  allow 
nonrei  »nue  flights  after  an  engine  fails 
a  stabil  ty  test.  The  FAA  has 
deternMned,  however,  that  ferry  flights 
should  continue  to  be  handled  under 
the  provisions  of  the  special  flight 
permit  authority  contained  in  part  21. 
Operators  can  coordinate  with  the  FAA 
office  that  oversees  their  operation  to 
minimize  the  time  required  to  issue  a 
speciai  flight  permit. 

Reque^  for  Clarification  of  Reporting 
Requirements 

Several  commenters  note  confusion 
regard^iig  the  reportii^  requirements. 
The  FAIa  agrees.  Paragraph  (k)  of  the 
final  nde,  which  contains  the  reporting 
requirement,  has  been  changed  to 
includia  a  time  limit  within  which 
reports  must  be  made  and  to  include  an 
email  ^dress. 

Sev0^  commenters  requested  that 
the  reporting  requirements  be  changed 
to  allow  submittal  of  the  data  directly  to 
PW.  T|ie  FAA  disagrees.  The  current 
Office  lof  Management  and  Budget 
(OMB]  approval  for  reporting 
requiretnents  in  AD's  does  not  cover  the 
submission  of  reports  directly  to 
manui(cturers.  The  FAA  is  working  to 
broad»  the  OMB's  approval  to  cover 
that  siitiation,  but  imtil  that  new 
approval  is  in  place,  reporting  must  be 
directly  to  the  FAA.  In  addition, 
reporting  to  the  FAA  will  allow  the  FAA 
to  monitor  the  consistency  of  the 
collecMd  test  res\ilts  to  past  history, 
verify  ^e  assumptions  in  the  risk 
ent,  monitor  fleet  impact, 
trends  in  the  surge  rate,  and 
at  the  desired  level  of  safety  is 
ed. 


assess: 
moniti 
ensi 
maint 


Reque^  for  Clarification  of  How  To 
Select  ibitial  Threshold  When  die 
Electronic  Engine  Control  (EEC) 
Programming  Plug  Is  Used 

One  commenter  notes  that  engine 
thrust  rating  changes  can  be 
accomulished  in  accordance  with  the 
manuralcturer's  instructions  via  the  EEC 
programming  plug,  and  requests 
clarifii^ttion  regarding  how  to  select  the 
initial  Itnreshold  in  these  cases.  The 
FAA  afi^rees  that  clarification  is  needed, 
and  haA  added  a  new  paragraph  (a)(3) 
that  psdvides  that  in  those  cases  where 
a  thrust  rating  change  has  been  made 
the  highest  thrust  rating  selected  in  the 
affected  HPC  overhaul  period  is  to  be 
used  fOT  determining  the  initial 

threshbtd. 

[  I 

Reque^  To  Redefine  the  Unsafe 
Condifibn 

Seveijal  commenters  feel  that  the 
unsafe)  condition  should  be  defined  as  a 
dual-eh  ^e  surge  event,  and  that  the 


AD  goes  too  far  in  mandating  safety  by 
requiring  that  all  engines  be  evaluated, 
rather  than  all  but  one  engine,  as  in  the 
airplane  manufactiu-er's  service 
documentation.  The  FAA  disagrees.  The 
FAA  has  concluded  that  the  present 
single-engine  siuge  rate  and  the 
increased  likelihood  of  a  dual-engine 
surge  event,  constitute  an  unsafe 
condition.  Since  these  surges  occur 
during  a  critical  phase  of  fiight  (take-off 
or  early  climb),  they  place  an  extra 
demand  on  the  flight  crew  during  a 
high-workload  period.  While  an 
airplane  may  be  designed  to  be  able  to 
take-off  with  one  engine  inoperative, 
and  procedures  are  in  place  for  engine 
failures  in  flight,  accident  history 
indicates  that  a  high  percentage  of 
single-engine  failures  result  in  accident 
or  incidents  due  to  combination  with 
another  failure  or  malfunction.  For  this 
reason,  this  rule  addresses  not  only  the 
dual-engine  surge,  but  also  the  rate  of 
single-engine  surge. 

Request  To  Allow  Boeing  Service 
Bulletin  as  an  Alternate  Nfethod  of 
Compliance 

One  commenter  requests  that 
compliance  with  Boeing  service 
bulletins  767-72A0034.  dated  April  16, 
1999,  and  SB  747-72A2038,  dated  April 
16, 1999,  be  allowed  as  an  alternate 
method  of  compliance.  The  FAA  does 
not  agree.  The  Boeing  service  bulletins 
allow  one  engine  on  an  airplane  to 
remain  untested.  Because  the  FAA  has 
determined  that  the  rate  of  single-engine 
surge  events  must  also  be  addressed, 
allowing  one  engine  on  an  airplane  to 
remain  imtested  would  conflict  with  the 
goal  of  reducing  the  rate  of  single-engine 
surge  events.  Therefore,  the  Boeing 
service  bulletins  addressing  this 
problem  are  only  for  reference,  and  are 
not  approved  as  an  alternate  method  of 
compliance. 

Requert  To  Tighten  the  Testing 
Intervals 

One  commenter  feels  that  the 
proposed  nde  is  not  aggressive  enough 
in  evaluating  the  PW4000  fleet  for  low- 
stability  engines,  and  that  more 
aggressive  initial  and  repetitive  testing 
intervals  and  deadlines  need  to  be 
established.  The  FAA  disagrees.  The 
compliance  cyclic  thresholds  and 
calendar  end  dates  were  selected  based 
on  a  detailed  risk  analysis  to  evaluate 
the  efiiectiveness  of  the  fleet 
management  plan.  Compliance 
thresholds  were  established  at  levels 
predicted  to  establish  a  very  low  rate  of 
surge.  The  compliance  deadlines  were 
selected  to  minimize  risk  balanced  with 
the  logistical  complications  of  achieving 
fleet-wide  compliance  considering  the 


niunber  of  affected  engines.  This  plan 
was  carefully  evaluated  to  provide  the 
intended  level  of  safety  widiout 
imnecessarily  requiring  the  grounding 
of  aircraft. 

Request  To  Allow  In-situ  Borescope 
Blending  of  HPC  Airfoils  for  Minor 
Damage 

One  commenter  notes  that  the 
definition  of  first  nm,  full  up  engines 
does  not  allow  in-situ  borescope 
blending  of  the  HPC  airfoils  for  minor 
foreign  object  damage  (FOD).  and 
requests  that  the  Final  Rule  be  modified 
to  allow  this  operation.  The  FAA  agrees. 
Paragraphs  (a)(iii)  and  (g)(3)  and  (g)(4) 
have  been  changed  to  replace  "no  work 
performed  on  the  HPC  or  HPT 
gaspaths",  to  read  "have  not  had  a 
separation  of  a  major  engine  flange  since 
new,  with  the  exception  of  the  'A'  or 'T' 
flanges."  These  changes  will  allow 
operators  to  consider  engines  that  have 
undergone  only  in-situ  borescope 
blending  of  the  HPC  airfoils  for  FOD  to 
be  a  first  run,  full-up  engines,  and  will 
also  allow  removal  of  the  inlet  and 
tailpipe. 

Request  for  Definition  of  Actions  To 
Rehim  an  Engine  to  Service 

One  commenter  feels  that  the 
proposed  rule  must  state  required  action 
to  return  a  failed  engine  to  service  after 
stabihty  test  failing.  The  commenter 
feels  it  would  be  appropriate  to  require 
that  HPC  tip  clearances  on  Sl2  through 
Si 5  blades  be  restored  to  manual  limits. 
The  FAA  disagrees.  The  FAA  has 
detemiuied  that  it  is  not  necessary  to 
require  blade  tip  restoration  in  all  cases. 
The  stability  tests  required  prior  to 
returning  an  engine  to  service  will 
ensure  that  engines  that  do  not  receive 
stage  12  through  stage  15  tip  clearance 
restoration  are  adequately  assessed 
before  leaving  the  shop,  hi  addition,  tip 
clearance  restoration  is  encouraged  by 
resetting  the  initial  threshold  interval 
for  those  engines  having  undergone  an  - 
HPC  overhaul.  HPC  tip  clearance 
restoration  provides  an  increase  in  surge 
margin;  however,  other  actions  may  also 
adequately  restore  surge  margin,  such  as 
installation  of  the  cutback  HPT  guide 
vane  to  lower  compressor  operating 
line. 

Concern  About  Engine  Manual 
Temporary  Revisions 

Two  commenters  note  that  the 
proposed  rule  references  Engine  Manual 
Temporary  Revisions,  and  are 
concerned  that  once  these  changes  are 
incorporated  permanently  into  the 
manuals,  a  noncompliance  issue  will 
arise.  The  FAA  does  not  agree. 
References  to  Temporary  Manual 


45430  Federal  Regirter/Vol.  64.  No.  161 /Friday.  August  20,  1999/R\iles  and  Regulations 


Rflvisions  are  included  in  the  final  rule 
primarily  to  allow  credit  for  tests 
conducted  previously  in  accordance 
with  the  instructions  included  in  those 
documents.  Since  the  issuance  of  the 
NPRM.  those  Temporary  Manual 
Revisions  have  been  incorporated  into 
the  Engine  Manual,  and  this  final  rule 
includes  the  Engine  Manual  references 
as  well.  Copies  of  the  Temporary 
Manual  Revisions  should  always  be 
available,  however,  through  the 
manulactiuer  as  stated  in  the  AD  under 
ADDRESSES. 

Request  To  Change  the  Definition  of  a 
Shop  Visit 

One  commenter  was  concerned  that 
the  text  omitting  the  Cold-Engine  Fuel 
Spike  test  requirement  in  certain  cases 
was  too  restrictive,  and  that  the  phrase 
"The  shop  visit  was  only  for 
replacement  of  a  line  replaceable  imit, 
with  no  other  work  done"  should  be 
expanded  to  include  a  broader 
population.  The  FAA  agrees.  Paragraph 
(g)(3)  of  the  proposed  rule,  which 
appears  as  paragraph  (g)(4)  in  this  final 
rule,  has  been  changed  to  reference 
engines  that  have  not  had  a  major  flange 
separation. 

Request  To  Include  an  Engine  With  an 
Ovarhauled  HPC  as  a  Replacement  for 
an  Engiiie  That  Has  Failed  Stability 
Testing 

Two  commenters  request  that 
paragraph  (d)  be  modified  to  include 
engines  which  have  received  HPC 
overhaul  as  acceptable  replacements  for 
an  engine  which  has  failed  a  stability 
assessment  test.  The  FAA  agrees.  The 
final  rule  includes  a  definition  of  a 
serviceable  engine  in  paragraph  (j)  to 
define  more  clearly  return  to  service 
requirements  and  the  text  in  paragraphs 
(a)  and  (d)  has  been  modified. 

Request  To  Eliminate  the  Cyclic  Limits 
and  Use  Only  Calendar  Dates 

One  commenter  requests  that  the  final 
rule  be  modified  to  reference  only 
calendar  end  dates,  and  to  omit  the 
cyclic  accumulation  caps.  The  FAA 
disagrees.  The  wearout  of  the 
compressor  is  tied  directly  to  cyclic 
usage  and  not  dates  on  the  calendar.  In 
addition,  use  of  calendar  dates  only  to  - 
determine  initial  and  repetitive 
inspection  thresholds  may  allow  high- 
usage  engines  to  acciunulate  excessive 
wear  before  being  evaluated.  The  FAA 
will  maintain  the  cyclic  limits  to  ensure 
that  engines  do  not  acciunulate 
excessive  wear  prior  to  a  stability 
assessment. 


Request  To  Eliminate  the  Calendar  End 
Dates  and  Use  Only  the  Cyclic  Limits 

One  commenter  requests  that  the  final 
rule  be  modified  to  reference  only  the 
cyclic  limits,  and  to  omit  the  calendar 
end  dates.  The  FAA  disagrees.  Omission 
of  the  calendar  end  date  would  allow 
low  usage  engines  to  remain  in  service 
for  an  extended  period  without  being 
evaluated.  Based  on  the  risk  analysis, 
the  FAA  has  determined  that  calendar 
end  dates  are  necessary  to  ensure  that 
all  engines  are  evaluated  for  reduced 
stability  margin  by  the  specified  dates, 
and  to  hasten  compliance  of  low  usage 
engines. 

Request  To  Include  Statement  About 
Endues  That  Are  Not  Installed  on 
Airpli 


One  commenter  notes  that  the  AD 
applies  to  engines  that  are  both  on  and 
off  the  airplane,  so  the  applicability 
statement  should  be  changed  to  specify 
"engines  installed  on,  or  intended  to  be 
installed  on."  The  FAA  does  not  agree. 
The  accomplishment  instructions  of  the 
AD  address  engines  in  the  shop  and 
detail  actions  that  must  be  taken  "prior 
to  return  to  service."  The  phrase 
"installed  on  but  not  limited  to"  that 
appears  in  the  applicability  statement  of 
AD's  that  apply  to  aircraft  engines  is 
intended  only  to  provide  some 
information  as  to  the  tjrpes  of  aircraft  on 
which  operators  might  find  the  afiiected 
engines.  The  phrase  does  not  afiiect  the 
applicability  of  the  AD  and  does  not 
limit  the  AD  to  only  those  engines 
installed  on  the  listed  airplanes. 
Therefore,  it  is  unnecessary  to  add  the 
requested  phrase  to  the  applicability 
statement. 

Concern  About  the  Financial  Impact  Of 
This  AD  Upon  the  Worldwide  Fleet 

One  commenter  notes  that  financial 
impact  quadruples  if  the  worldwide 
fleet,  and  not  just  the  domestic  fleet,  is 
considered.  The  commenter  also  notes 
that  due  to  the  large  number  of  affected 
engines,  and  a  large  time  requirement  to 
iacorporate  corrective  action,  the 
potential  exists  for  an  adverse  effect  on 
the  airline  industry.  The  FAA  agrees  in 
part,  and  has  considered  the  affects  on 
the  worldwide  fleet  in  determining  the 
necessary  required  actions  to  maintain 
an  acceptable  level  of  safety.  The 
economic  analysis  required  by 
Executive  Order,  however,  considers 
only  the  afifiects  on  domestic  operators. 

Changes  to  the  Economic  Analysis 

One  commenter  questioned  the  fleet 
size  used  for  the  financial  impact 
analysis,  and  provided  a  different  fleet 
size  for  use  in  the  calculations.  The 
FAA  agrees,  and  has  modified  the 


economic  analysis  to  reflect  the  fleet 
size  provided. 

Remest  for  Incorporation  of  HPC 
CnOack  Stators  and  HPC  Overhaul  as 
Terminating  Action  for  This  AD 

One  commenter  requests  that  the  FAA 
reference  incorporation  of  the  HPC 
Cutback  Stators  and  HPC  overhaul  as 
terminating  action  to  the  repetitive 
testing  requirements  of  this  AD.  The 
FAA  disagrees.  At  this  time,  the  Cutback 
HPC  Stator  configuration  has  not  been 
certified,  and  therefore  cannot  be 
referenced  as  terminating  action.  The 
FAA  will  continue  to  monitor  the  fleet- 
wide  trend  analysis  as  inspection  results 
are  reported  and  will  incorporate 
terminating  action  into  this  AD  by 
further  rulemaking  once  that 
terminating  action  becomes  available. 

Question  About  the  Timeliness  of  This 
AD 

One  commenter  notes  that  this 
problem  has  existed  since  1992,  when 
the  first  surge  event  occurred,  and  that 
the  rate  has  been  steadily  decreasing  to 
a  much  lower  rate  today.  The 
commenter  feels  that  the  FAA  should 
have  issued  this  kind  of  AD  years  ago 
when  the  rate  was  much  higher.  The 
FAA  does  not  agi^.  While  the  FAA 
does  not  dispute  that  single  engine 
surge  rates  may  have  been  higher  in  the 
past,  until  recentiy,  surge  events  were 
considered  independent  events,  and  the 
primary  concern  was  with  the  dual- 
engine  surge  possibility.  Because 
statistically,  me  probability  of  a  dual- 
engine  occurrence  for  the  same  cause  as 
two  single  independent  events  is  the 
square  of  the  single  engine  probability, 
the  probability  of  a  dual-engine 
occiurence  was  calculated  as  being 
extremely  remote.  However,  recent 
events  have  highlighted  the  need  to  re- 
examine that  calcidation  and  it 
imderlying  assumptions.  The  FAA  now 
believes  thiat  uiudentified  common 
causes  exist  that  can  push  reduced  surge 
margin  engines  into  a  surge.  If  multiple 
reduced-surge  margin  engines  are 
operating  on  an  airplane  when  these  yet 
unidentified  influences  exist,  a  multiple 
engine  event  is  a  stronger  possibility. 
The  FAA  views  single-engine  events  as 
a  leading  contributing  factor  in 
accidents  when  combined  with  other 
complicating  factors  such  as  crew 
response,  other  failures,  etc.  The  FAA 
has  focussed  more  strongly  on  defects 
that  affect  the  critical  phases  of  flight 
where  crew  workload  is  high  and  which 
have  a  high  rate  of  occurrence.  For  this 
reason,  and  due  to  an  event  which 
occurred  last  year  involving  a  single 
engine  PW4000  siuge  and  crew 
response,  the  FAA  issued  AD  98-23-08 
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to  addre^^  that  issue,  and  is  now  issuing 
this  AD  ip  address  the  overall  single- 
engine  stirge  rate,  as  well  as  the  dual- 
engine  event  concern. 

Concemj  About  the  Reliability  of  the 
ElETest 

One  cOtnmenter  expresses  concern 
regarding  the  implementation  of  the  ElE 
test,  belii^ving  it  to  be  an  imreliable  tool 
in  detennining  whether  or  not  an  engine 
is  prone  |t|o  a  Group  3  singe.  The  FAA 
does  nod  iigree.  The  ElE  test.'the  Cool 
Bodie  ten,  and  the  Cold-Engine  Fuel 
Spike  te$ts  have  statistically  proven 
themselies  strong  indicators  of  the 
likeliho<id  of  an  engine  to  surge  in 
subsequent  service.  While  individual 
engines  may  provide  different  test 
results,  ijt^e  PW4000  fleet  as  a  whole 
shows  a  l^trong  correlation  between 
these  evtiuations  and  the  likelihood  of 
a  subsequent  Group  3  surge  event. 

Request  [to  Allow  a  Retest  After  Water 
Washing  Ian  Engine  That  Failed  the 
Initial  T^ 

One  c^fiunenter  requests  that  engines 
which  fai^  an  ElE  test  be  allowed  a 
second  tBjBt  opportunity  after  a  water 
wash  is  performed.  The  FAA  does  not 
agree.  Tap  database  upon  which  the 
correlations  were  based  comes  from  a 
sampling!  of  status  engines  in  the  fleet. 
Those  eiigines  were  not  typically  water 
washed  prior  to  accomplishing  die  test. 
It  is  unknown  whether  allowing  such  a 
retest  would  invalidate  the  assumptions 
upon  wUch  the  management  plan  was 
based.  It  is  also  imknown  how  long  any 
benefit  derived  from  the  water-washing 
might  be  expected  to  last  before 
returning!  to  ^^  prior  unwashed  level. 

Editorial  Changes  for  Clarity 

One  Ciiitnmenter  requests  that  the 
word  "untested"  be  replaced  with  "not 
previou^  tested"  in  the  Final  RiUe. 
The  FAj^Fagrees.  The  word  "untested" 
has  been  phanged  to  "has  not  been 
previou£%  tested"  in  paragraph  (a)  of 
this  AD.  j 

Administrative  Changes  and 
CorrectiMis 

Sevenjl  minor  format,  typographical 
and  admtiiiistrative  corrections  were 
incorpoijajted  as  appropriate. 

After  qareful  review  of  the  available 
data,  including  the  comments  noted 
above,  th#  FAA  has  determined  that  air 
safety  aii|d  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  binden 
on  any  o  p  erator  nor  increase  the  scope 
of  the  All, 


There  are  approximately  1,975 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
495  engines  installed  on  airplane  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  FAA  also  estimates 
that,  on  average,  approximately  130  on- 
wing  tests,  74  test  cell  stability  tests,  16 
«[igine  removals,  and  22  HPC  overhauls 
will  be  required  annually.  It  is  estimated 
that  the  cost  to  industry  of  an  on-wing 
stability  test  will  average  $2,000,  a  test 
cell  stability  test  will  average  $12,000, 
an  engine  removal  is  approximately 
$5,000,  and  an  HPC  overhaul  will  cost 
approximately  $400,000.  Based  on  these 
figures,  the  total  average  annual  cost 
impact  of  the  proposed  AD  to  U.S. 
operators  is  estimated  to  be  $10,148,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedines  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DiRECTiVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9»-17-16    Pratt  k  Whitney:  Amendment  39- 
11263.  Docket  99-NE-22-AD. 

Applicability:  Pratt  &  Whitney  PW4050, 
PW4052.  PW4056,  PW4060,  PW4060A, 
PW4060C,  PW4062,  PW4152,  PW4156. 
PW4156A.  PW4158.  PW4160.  PW4460. 
PW4462  and  PW4650  turbofan  engines 
installed  on,  but  not  limited  to  certain 
models  of  Boeing  747,  Boeing  767,  Airbus 
Industrie  A300,  Airbus  Industrie  A310,  and 
McDonnell  Douglas  MD-11  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  taeach  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  tiiis  AD.  For  engin«R  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (h) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomphshed  previously. 

To  prevent  a  high  pressure  compressor 
(HPC)  surge  event,  which  could  result  in 
engine  power  loss  at  a  critical  phase  of  flight 
such  as  takeoff  or  climb,  accomplish  the 
following: 

(a)  Limit  the  number  of  engines  on  each 
airplane  to  no  more  than  one  engine  that  has 
not  been  previously  tested  and  has  exceeded 
the  initial  threshold  specified  in  Table  1  of 
this  AD,  within  1,000  HPC  cycles  in  service 
(CIS)  from  the  effective  date  of  this  AD  or  by 
December  31, 1999,  whichever  comes  first, 
by  one  of  the  following  methods: 

(1)  Conduct  an  initial  stability  test  on 
engines  listed  in  Table  1  of  this  AD,  which 
have  accumulated  cycles  equal  to  or  greater 
than  the  associated  initial  threshold  listed  in 
Table  1  of  this  AD.  as  follows: 

(i)  Perform  either  a  Cool  Bodie  stability  test 
in  accordance  with  PW  Special  Instruction 
7F-96,  dated  January  10, 1996.  Refer  to  Table 
2  of  this  AD  for  disposition  instructions.  Or; 

(ii)  Perform  an  ElE  stability  test  in 
accordance  with  paragraphs  A  through  D  and 
F  through  H  of  the  Run  On-Wing  ElE  Testing 
section  of  PW  Special  Instructions  49F-96, 
dated  August  9, 1996.  Refer  to  Table  2  of  this 
AD  for  disposition  instructions. 

(iii)  For  purposes  of  this  AD,  the  initial 
threshold  for  PW4056,  PW4156.  and 
PW4156A,  first  run,  full-up  engines,  applies 
only  to  engines  that  have  incorporated 
service  bulletins  PW4ENG  72-474,  72-477, 
72-484,  72-575,  72-485.  72-486,  and  72-514 
at  original  manufacture,  and  have  not  had  a 
separation  of  a  major  engine  flange,  with  the 
exception  of  the  "A"  flange  or  the  "T"  flange, 
since  new.  PW4056,  PW4156,  and  PW4156A 
original  manufacture  engines  that  have  a  (-3) 
suffix  after  the  data  plate  engine  model 
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designation,  denoting  the  "Phase  3" 
configuration,  are  allowed  to  use  the* 
PW4056,  PW4156,  and  PW4156A  first  run. 
fiill  up  engine  initial  threshold  in  Table  1  if, 
since  new.  they  have  not  had  a  separation  of 
a  major  engine  flange,  with  the  exception  of 
the  "A"  flange  or  "T"  flange. 

(2)  Remove  from  service  those  engines 
listed  in  Table  1  of  this  AD  with  HPC's  that 
have  accumulated  cycles  equal  to  or  greater 
than  the  initial  threshold  listed  in  Table  1  of 
this  AD.  and  replace  with  a  serviceable 
engine. 

(3)  When  a  thrust  rating  change  has  been 
made  in  accordance  with  the  manufacturer's 
instructions  utilizing  the  Electronic  Engine 


Control  (EEC)  programming  plug  in  the 
affected  HPC  overhaul  period,  the  initial 
threshold  associated  with  the  highest  thrust 
rating  must  be  utilized. 

Table  1.— Initial  HPC  and  Engines 
Cycles  Thresholds 


Table  1.— Initial  HPC  and  Engines 
Cycles  Thresholds— Continued 


Models 


PW4052,  PW4152, 
PW4158,  PW4050, 
PW4650. 

PW4056*,  PW4156*. 
PW4156A*. 


Initial  threshold 


2400  HPC  cycles 
since  new  or  since 
HPC  overhaul. 

1700  engine  cycles 
since  new. 


Models 

Initial  threshold 

PW4056.  PW4156. 
PW4156A. 

PW4060.  PW4060A, 
PW4060C, 
PW4062.  PW4160, 
PW4460.  PW4462. 

1200  HPC  cycles 
since  new  or  HPC 
overhaul. 

1200  HPC  cycles 
since  new  or  since 
HPC  overhaul. 

*  First  Run.  Full  Up  Engines 


Table  2.— On-Wing  Acceptance  Criteria 

Test  type 

Test  result 

Disposition 

Cool  Bodte „ 

In  accordance  with  SI  7F-^.  dated  January 
10.  1996. 

E1E 

In  accordance  with  SI  49F-96.  dated  August  9. 

Pass 

Failure  

<0.020 

^.020  but  S0.032 

Continue  in  sendee. 

Remove  from  service  or  conduct  E1E.  If 
<0.020  continue  in  service.  If  E1E  is  >0.020 
remove  from  sendee,  prior  to  further  flight. 

Continue  in  Service. 

Conduct  Cod  Bodie,  if  pass  continue  in  serv- 
ice. If  iai\  remove  engine  from  service,  prior 
to  further  flight. 

Remove  from  service,  prior  to  furttwr  flight. 

1996. 

>0.032 

(b)  For  engines  removed  from  service  in 
accordance  with  paragraph  (a)  of  this  AD.  a 
cold-engine  fuel  spike  stability  test  (Testing- 
20)  may  be  done  in  accordance  with  the 
associated  PW4000  Engine  Manual  (EM) 
Temporary  Revisions  (TR's)  71-0016.  71- 
0025,  and  71-0030,  all  dated  March  15. 1999, 
or  PW4000  EM  50A443.  50A822.  or  50A605. 
Section  71-00-00,  Testing-20.  pages  1301- 
1316.  dated  June  15. 1999,  or  PW  SI  32F-99, 
dated  April  13, 1999.  Cold-Engine  fuel  spike 
testing  using  a  surge  margin  analysis  control 
(SMAC)  full  authority  digital  electronic 
control  (FADEC)  P/N  50D341-SKX13041.  P/ 
N  50D341-SKX02,  or  P/N  53D063-SK07,  and 
performed  in  conjunction  with  PW  Cactus 
Wire  C042  G  930902  ZRH,  dated  September 
02, 1993.will  also  be  acceptable  for  meeting 
the  testing  requirements  of  this  AD.  Engines 
must  pass  this  test  cell  stability  test  to  be 
returned  to  service. 

(c)  Repeat  stability  tests  in  accordance  with 
paragraph  (a)(l)(i)  or  (a)(l)(ii)  on  engines  that 
meet  the  acceptance  criteria  of  Table  2  of  this 
AD  or  pass  a  test  cell  stability  test  in 
accordance  with  paragraph  (b)  before 
accumulating  800  CIS  since  last  stability  test. 

(d)  Remove  from  service  engines  that  do 
not  meet  the  acceptance  criteria  of  Table  2. 
prior  to  further  flight  and  replace  with  a 
serviceable  engine. 

(e)  Conduct  stability  tests  on  the  remaining 
engines  on  each  airplane  that  exceed  the 
initial  threshold  defined  in  Table  1  of  this 
AD  before  accumulating  1800  engine  QS 
after  the  effective  date  of  this  AD  or  by 
December  31,  2000,  whichever  comes  first,  in 
accordance  with  paragraph  (a)  or  (b)  of  this 
AD. 

(f)  Engines  that  have  not  reached  the  initial 
threshold  specified  in  Table  1  of  this  AD  by 
1000  engine  QS  after  the  effective  date  of 
this  AD.  or  by  December  31. 1999.  whichever 
comes  first,  must  be  tested  before  the  engine 


reaches  the  initial  threshold  so  that  no  more 
than  one  engine  per  airplane  that  has 
exceeded  its  initial  threshold  has  not  been 
tested.  After  accumulating  1800  CIS  or 
December  31,  2000,whichever  comes  first, 
the  engines  must  be  managed  so  that  all 
engines  have  been  tested  in  accordance  with 
the  initial  thresholds  specified  in  Table  1  of 
this  AD  or  the  repetitive  800  CIS  threshold 
requirement  of  this  AD. 

(g)  After  the  effective  date  of  this  AD,  a 
cold-engine  fuel  spike  stability  test  (Testing- 
20)  must  be  performed  in  accordance  with 
PW  Temporary  Revision  71-0016.  71-0025, 
or  71-0030.  all  dated  March  15.  1999;  PW 
EM  50A605  Section  71-00-00,  Te8ting-20, 
PW  EM  50A443  Section  71-00-00,  Testing- 
20,  and  PW  EM  50A822,  Section  71-00-00. 
Testing  20,  all  dated  June  15. 1999;  or  PW  SI 
32F-99.  dated  April  13,  1999;  or  PW  Cactus 
Wire  C042  G  930902  ZRH,  dated  September 
02. 1993  before  an  engine  can  be  returned  to 
service  after  having  undergone  maintenance 
in  the  shop,  except  under  any  of  the 
following  conditions: 

(1)  The  HPC  was  overhauled,  or  replaced 
with  an  overhauled  HPC.  or 

(2)  The  HPC  was  replaced  with  an  HPC 
that  is  new  from  production  with  no  time  in 
service,  or 

(3)  Less  than  800  CIS  have  passed  since  the 
last  accomplishment  of  Testing-20,  unless  a 
major  engine  flange,  except  the  "A"  flange  or 
the  "T"  flange,  was  separated  during  the 
shop  visit,  or 

(4)  The  shop  visit  was  only  for  replacement 
of  a  line  replaceable  unit,  with  no  other  work 
done,  unless  a  major  engine  flange,  except 
the  "A"  flange  or  the  "T"  flange,  w.as 
separated  during  the  shop  visit. 

Note  2:  Boeing  SB  767-72A0034.  dated 
April  16. 1999.  and  SB  747-72A2038.  dated 
April  16,  1999,  include  instructions  similar 
to  those  contained  in  this  AD,  however,  these 


SB's  are  not  approved  as  alternate  methods 
of  compliance  with  this  AD. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  bom  the  Engine 
Certification  Office. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished,  provided  that  in  the 
case  where  an  aircraft  has  an  engine  that  has 
failed  a  stability  assessment  the  following 
conditions  are  made  part  of  the  special  flight 
permit: 

(1)  The  engine  must  be  operated  for  at  least 
20  minutes  at  Ground  Idle  prior  to  initiating 
the  takeoff,  or  for  5  minutes  at  1.2  Engine 
Pressure  Ratio  (EPR); 

(2)  If  applicable,  the  Environmental 
Control  System  (ECS)  bleed  must  be  shut  off 
prior  to  setting  takeoff  power,  and  left  off 
until  5  minutes  after  power  set; 

(3)  The  affected  engine  must  be  operated  at 
the  appropriate  minimum  approved  derated 
thrust  for  safe  takeoff  and  climb  in  order  to 
minimize  the  risk  of  a  takeoff  surge;  and 

(4)  Only  one  engine  per  airplane  may  have 
failed  a  stability  assessment  to  perform  this 
flight. 

(j)  For  the  purposes  of  this  AD.  the 
following  definitions  apply: 


Acting  Ubnagi 
Directon/te,  Ai 
[FR  Doci  ^9-2 
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(1)  An  iPC  overhaul  is  defined  as 
whenevdi  the  HPC  stage  12  through  15  blade 
tip  clear^  noes  are  restored  to  the  clearances 
specifieil  in  the  applicable  Bts  and  clearances 
section  (i  the  engine  manual  during  the  shop 
visit. 

(2)  A  ^^rviceable  engine  is  defined  as  an 
engine  tnbt  either: 

(i)  Ha$  not  exceeded  the  initial  threshold 
specified  in  Table  1  of  this  AD.  or 

(ii)  Hajst  passed  a  stability  test  performed  in 
accordaApe  with  paragraphs  (a)(l)(i)  or 
(a)(l)(ii)!<ir  (b)  or  (g)  of  this  AD  within  the 
last  800  CIS. 


(k)  Report  the  results  of  the  stability 
assessment  tests  to  the  Manager,  Engine 
Certification  Office,  12  New  England 
Executive  Park,  Burlington,  MA  01803-5299, 
or  by  electronic  mail  to 
"Robert.Guyotte@faa.gov."  Data  to  be 
reported  includes: 

(1)  Engine  serial  number; 

(2)  Type  and  date  of  the  test; 

(3)  ResulU  of  the  test  (include  ElE  value 
if  applicable); 

(4)  Position  of  engine  on  the  airplane; 

(5)  Disposition  of  the  engine  after  the  test; 
and 


(6)  Time  and  cycles  since  compressor 
overhaul,  total  time  on  engine,  and  total 
cycles  at  the  time  of  the  test. 

Results  are  due  to  the  FAA  New  England 
Office  within  60  days  of  test  date,  or  for 
previously  accomplished  tests  for  which 
retroactive  credit  is  taken,  within  60  days  of 
the  effective  date  of  this  AD. 

Reporting  requirements  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  and  assigned  OMB  control 
number  2120-0056. 

(1)  The  stability  assessment  tests  shall  be 
done  in  accordance  with  the  following  Pratt 
&  Whitney  service  documentation: 


Document  No. 


SI7F- 

SI32F 

SI 

TR71- 

TR71- 

TR71- 

EM  5(WUto.  Section  71-00-00 

EM  50A6t>5.  Section  71-00-00 

EM  SOAfi^.  Section  71-00-00 

PW  Cactus  Wire:  C042  G  930902  ZRH 
Total  pages:  108 


AR 
Al 
AR 

AR 
AR 
AH 
AR 
AR 
AR 
AR 


Revision 


Original 
Original 
Original 
Origirffl! 
Original 
Original 
Original 
Original 
Original 
Original 


Date 


January  10,  1996. 
April  13,  1999. 
August  9,  1996. 
March  15,  1999. 
March  15,  1999. 
Maich  15, 1999. 
June  15, 1999. 
Jiirte  15, 1998. 
June  15. 1999. 
September  2, 1993. 


nate  methods 
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d  that  in  the 
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'ated  for  at  least 
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1.2  Engine 


This  ino^poration  by  refiarence  was 
approvetl  by  the  Director  of  the  Federal 
Regi8ter:ip  accordance  with  5  U.S.C.  552(a) 
and  1  CFK  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St.,  East 
Hartford.  CTT  06108;  telephone  (860)  565- 
8770,  fax  (860)  565-4503.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  Uie  Office  of  the  Federal  Register,  800 
North  Ciktol  Street,  NW,  suite  700, 
Washing&)n,  DC. 

(m)  TUs  amendment  becomes  effective  on 
September  24, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
August  It,  1999. 

Kirk  E.  C|asta&on, 

Acting  Mbnager,  Engine  and  PropeUer 
Directorate.  Aircraft  Certification  Service. 
(FR  Docj  ^9-21450  Filed  8-19-99;  8:45  am] 
BILLING  CKJOC  4910-13-U 
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AimvofHiineM  DiractivM;  Ball 
HelicoiMar  Taxtron,  A  Division  of 
Taxtro$iCanada.  Modal  206L.  L-1.  L-3. 
and  LHli  Halicopters 

AGENCy:|  Federal  Aviation 
Administration,  DOT. 
ACTXMs  Pinal  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron,  A 
Division  of  Textron  Canada  (BHTC). 
Model  206L,  1^1,  L-3,  and  L-4 
helicopters,  that  currently  requires  the 
creation  of  a  component  history  card  or 
eqmvalent  record  using  the  Retirement 
Index  Number  (RIN)  system  for  certain 
mast  and  trunnions  and  a  system  for 
tracking  increases  to  the  accumulated 
RIN.  That  AD  also  establishes  retirement 
lives  for  the  mast  and  tnmnion.  This 
amendment  requires  the  same  actions 
required  by  the  existing  AD  but 
increases  the  RIN  multiplier  for  the  mast 
and  corrects  a  helicopter  model  number. 
This  amendment  is  prompted  by  further 
tests  and  analyses  that  indicate  the  RIN 
multiplier  for  the  Model  206Lr-4 
helicopters  needs  to  be  increased  and 
the  discovery  of  an  error  in  a  model 
designation  in  the  existing  AD.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  failure  of  the 
mast  or  trunnion,  which  could  result  in 
loss  of  the  main  rotor  system  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  September  24, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
May  9, 1997  (62  FR  16073,  April  4. 
1997). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron,  a  Division 


of  Textron  Canada,  12,800  Rue  de  L- 
Avenir,  Mirabel,  C^ebec,  Canada 
I7I1R4,  ATTN:  Product  Support 
Engineering  Light  Helicopters.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jiugen  Priester,  Aerospace  Engineer, 
Rotorcrait  Certification  Office, 
Rotorcrafl  Directorate,  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5159,  bx 
(817)  222-5959. 

SUPPt.BIENTARY  INFORMATK)N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-07-07, 
Amendment  39-9981  (62  FR  16073), 
applicable  to  BHTC  Model  206L,  1^1. 
L-3.  and  L-4  helicopters,  was  published 
in  the  Federal  Register  on  May  26, 1999 
(64  FR  28418).  That  action  proposed 
requiring  creation  of  a  component 
history  card  or  equivalent  record  using 
a  RIN  system,  establishing  a  system  for 
tracking  increases  to  the  accumulated 
RIN  and  establishing  a  maximum 
accumulated  RIN  for  certain  masts  and 
trunnions.  That  action  also  proposed 
correcting  an  error  in  the  increase  in  the 
RIN  coimt  for  the  Model  206L-4  in 
paragraph  (c)(2),  correcting  a  model 
number  in  paragraph  (c)(l)(i),  and 
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making  other  nonsubstantive  changes  to 
the  text. 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  711 
helicopters  of  U.S.  rraistiy  will  be 
a£Fected  by  this  AO.  ^t  it  will  take 
approximately  (1)  8  work  hours  per 
helicopter  to  replace  the  mast  and  10 
work  hours  per  helicopter  to  replace  the 
trunnion  due  to  the  new  method  of 
detwmining  the  retiirement  life  required 
by  this  AD;  (2)  2  work  hours  per 
helicopter  to  create  the  component 
history  card  of  equivalent  record 
(record);  (3)  10  work  hours  per 
helicopter  to  maintain  the  record  each 
year,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $9,538  per  mast  and 
$2,083  per  trunnion.  Based  on  these 
figures,  the  cost  impact  of  the  AO  on 
U.S.  operators  for  the  first  year  is 
estimated  to  be  $2,016,989,  and  each 
subsequent  year  to  be  $1,945,889.  These 
costs  assume  replacement  of  the  mast 
and  trunnion  in  one-sixth  of  the  fleet 
each  year,  creation  and  maintenance  of 
the  records  for  all  the  fleet  the  first  year, 
and  creation  of  one-sixth  of  the  fleet's 
records  and  maintenance  of  the  records 
for  all  the-fleet  each  subsequent  year. 
The  estimated  cost  impact  amounts  are 
based  on  assumptions  that  no  operator 
has  yet  accomplished  any  of  the 
requirements  of  this  AD  action,  and  that 
no  operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

Tne  regulations  adopted  herein  will 
not  have  substantial  direct  effacts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Chrder  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9981  (62  FR 
16073,  April  4, 1997),  and  by  adding  a 
new  airworthiness  directive  (AD), 
Amendment  39-11265,  to  read  as 
follows: 

AO  M-17-19  Bell  Helicopter  Textron,  A 
Division  of  Textron  Canada: 

Amendment  39-11265.  Docket  No.  99- 
SW-30-AD.  Supersedes  AD  97-07-07, 
Amendment  39-9981,  Docket  No.  95- 
SW-36-AD. 

Applicability:  Model  206L,  206L-1,  206L- 
3,  and  206L-4  helicopters,  with  main  rotor 
mast  (mast),  part  number  (P/N)  206-040- 
535-001.  -005,  -101.  or -105.  installed,  or 
main  rotor  trunnion  (trunnion),  P/N  206- 
011-120-103,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  imsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  100  hours 
time-in-service,  unless  accomplished 
previously. 

To  prevent  fatigue  failure  of  the  mast  or 
trunnion,  which  could  result  in  loss  of  the 
main  rotor  system  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 


(a)  Create  a  component  history  card  or  an 
equivalent  record  for  the  affected  mast  and 
trunnion. 

(b)  Determine  the  accuniulated  Retirement 
Index  Number  (RIN)  to  date  based  on  the 
number  of  takeoffs  and  external  load  lifts 
(torque  events)  for  parts  in  service  in 
accordance  with  paragraphs  1  and  2  of  the 
Accomplishment  Instructions  of  Bell 
Helicopter  Textron,  Inc.  Alert  Service 
Bulletin  No.  206L-94-99,  Revision  A.  dated 
May  1. 1995  (ASH).  Record  this  accumulated 
RIN  on  the  component  history  card  or 
equivalent  record. 

(c)  After  complying  with  paragraphs  (a) 
and  (b)  of  this  AD.  during  each  operation 
thereafter,  maintain  a  count  of  the  number  of 
external  load  lifts  and  the  number  of  takeoffs 
performed  and  at  the  end  of  each  day's 
operations,  increase  the  accumulated  RIN  on 
the  component  history  card  or  equivalent 
record  as  follows: 

(1)  For  the  trunnion, 

(i)  Increase  the  RIN  for  the  Model  206L, 
206L-1,  and  206L-3  helicopters  by  1  for  each 
torque  event. 

(ii)  Increase  the  RIN  for  the  Model  206L- 
4  helicopters  by  2  for  each  torque  event. 

(2)  For  the  mast, 

(i)  Increase  the  RIN  for  the  Model  206L. 
206L-1,  206L-3  helicopters  by  1  for  each 
torque  event. 

(ii)  Increase  the  RIN  for  the  Model  206L- 
4  helicopters  by  2  for  each  torque  event. 

Note  2:  Previous  Model  2061^-4  mast  RIN 
calculations  may  have  increased  the  RIN  by 
only  1  for  each  torque  event.  This  AD 
increases  the  Model  2061^-4  mast  RIN  by  2 
for  each  torque  event. 

(d)  Remove  the  tnmnion  from  service  on  or 
before  attaining  the  maximum  accumulated 
RIN  (24,000)  in  accordance  with  Table  1  of 
the  Accomplishment  Instructions  of  the  ASB. 
This  AD  revises  the  Limitations  section  of  the 
maintenance  manual  by  establishing  a 
retirement  life  of  24,000  RIN  for  the  trunnion. 

(e)  Remove  the  mast  from  service  on  or 
before  attaining  the  maximimi  accumulated 
RIN  (44,000)  or  the  flight  hour  service  life 
limit,  whichever  occurs  first,  in  accordance 
with  Table  2  of  the  Accomplishment 
Instructions  of  the  ASB.  This  AD  revises  the 
Limitations  section  of  the  maintenance 
manual  by  establishing  a  retirement  life  of 
44,000  RIN  for  the  mast. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Insipector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit>m  the  Rotorcraft  Certification 
Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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(h)  Tl  ( I  determination  of  the  RIN  coimt  on 
the  trun  i  ion  and  mast  shall  be  made  in 
accordaiilce  with  Bell  Helicopter  Textron,  Inc. 
Alert  SdiVice  Bulletin  No.  2061^94-99, 
RevisioBi  A,  dated  May  1, 1995.  The 
incorporation  by  reference  of  that  document 
was  approved  previously  by  the  Director  of 
the  Fed^tal  Register  in  accordance  with  5 
U.S.C.  £ji2(a)  and  1  CFR  part  51,  as  of  May 
9. 1997 1(62  PR  16073,  April  4, 1997).  Copies 
may  be  pptained  from  Bell  Helicopter 
Textroni  ia  Division  of  Textron  Canada, 
12,800  Riie  de  L-Avenir,  Mirabel,  Quebec, 
Canada  JJ'J1R4.  ATTN:  Product  Support 
Engineening  Light  Helicopters.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Resional 
Counsef,  Southwest  Region,  2601  Meacham 
Blvd.,  RWo'm  663,  Fort  Worth,  Texas;  or  at  the 
Office  ofjthe  Federal  Register,  800  North 
Capitol  Htreet,  NW.,  suite  700,  Washington, 
DC.        1 1 

(i)  Thii  amendment  becomes  effective  on 
Septemfafer  24, 1999. 

Issued  in  Fort  Worth,  Texas,  on  August  12, 
1999. 
EricBrieL, 

Acting  Managaer,  Rotorcraft  Directorate, 
AiTcmft^ertification  Service. 
(FR  Doa.  99-21573  Filed  8-19-99;  8:45  am] 
BiuiNa  cOoe  4»io-i3-u 
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Airworkhinees  Directives;  MD 
Helico|)lers,  inc.  Model  GOON 
Helicofilers 

AGENCyi  Federal  Aviation 
Adminjiktration,  DOT. 

ACnONi  JFinal  rule. 

H 

SUMMARJir:  This  amendment  adopts  a 
new  air>vorthiness  directive  (AD), 
applicable  to  MD  Helicopters,  Inc.     . 
(MDHI)  Jvlodel  600N  helicopters,  that 
requir^  applying  serial  numbers  to 
severall  life-limited  components  related 
to  pitciti  control  and  removing  and 
replacing  the  components  according  to 
new  lifi^limits.  This  amendment  is 
prompted  by  fatigue  tests  that  indicate 
a  need  for  shorter  service  lives  for  these 
components.  The  actions  specified  by 
this  AI)>are  intended  to  prevent  failure 
of  the  Collective  pitch  control  tubes, 
collective  stick  housings,  and  collective 
pitch  tijipe  assemblies,  which  can  cause 
loss  of  ciollective  pitch  control,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  September  24, 1999. 
The  iscorporation  by  reference  of 
certain  bublications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
24,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  MD  Helicopters  Inc.,  Attn: 
Customer  Support  Division,  5000  E. 
McDowell  Rd.,  Mail  Stop  M615-G048, 
Mesa,  Arizona  85215-9797,  telephone 
1-800-388-3378  or  480-891-6342, 
datafax  480-891-6782.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  A.  Guerin,  Aerospace 
Engineer,  Airframe  Branch,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramoimt  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5232,  fax 
(562) 627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
MDHI  Model  600N  helicopters  was 
published  in  the  Federal  Register  on 
March  23, 1999  (64  FR  13936).  That 
action  proposed  to  require  applying 
serial  ntunbers  to  several  life-limited 
components  related  to  pitch  control  and 
removing  and  replacing  the  components 
according  to  new  life-limits. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  with  the  following 
exceptions.  Since  the  publication  of  the 
Notice  of  Proposed  Rulemaking 
(NPRM),  the  name  of  the  type  certificate 
holder  has  changed  from  "McDonnell 
Douglas  Helicopter  Systems"  to  "MD 
Helicopters,  Inc."  Also,  the  NPRM 
contained  an  error  in  the  part  number 
for  the  "Housing,  collective  stick."  The 
part  niunber  should  have  been 
"369A7347"  but  was  incorrectly  listed 
as  "1369A7347."  A  part  number 
"1369A7347"  does  not  exist  for  the 
affected  model  helicopter.  Both  the 
name  and  the  part  niunber  have  been 
changed  in  this  final  rule  AD;  the  FAA 
has  determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  16  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  0.5 
work  hours  per  helicopter  to  accomplish 


the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $480. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  tJiis  action  (1)  is  not  a 
"significant  regulator}'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  tuider 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR  . 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-1 7-18    MD  Helicopters  Inc.: 

Amendment  39-11264.  Docket  No.  98- 
SW-16-AD. 

Applicability:  Model  600N  helicopters, 
certificated  in  any  category- 

Note_l:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modffied.  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
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altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  collective  pitch 
control  tubes,  collective  stick  housings,  and 
collective  pitch  tube  assemblies,  loss  of 
collective  pitch  control,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  On  or  before  reaching  400  hours  time- 
in-service  (TIS),  apply  the  serial  number  (S/ 
N]  listed  in  McDonnell  Douglas  Helicopter 


Systems  Mandatory  Service  Bulletin  No. 
600N-009,  dated  February  24. 1998  (SB),  to 
the  two  collective  stick  housings,  P/N's 
369A7347  and  369A7820;  the  pilot  collective 
pitch  control  tube,  P/N  369A7348;  and  the 
co-pilot  collective  pitch  control  tube,  P/N 
369A7809,  in  the  most  visible  spot  for  the 
specified  aircraft  S/N. 

(b)  Remove  and  replace  the  following  flight 
control  components  according  to  the  stated 
life-limits: 


P/N 

Component 

Life-Limit 
(Hours  TIS) 

369A7347 

Housing,  collective  stick , 

450 

368A7348  

Tut)e,  cotlective  prtch  control  (plk)t)  

400 

369H7354-3 

Tube  assembly,  coltective  pitch  (pilot) 

600 

369A7809 

Tube,  collective  pitch  control  (co-pilot) 

1,800 

369A7820 

Housing,  collective  stick ,„. 

Housing,  collective  stick 

450 
450 

369H7838-3  „ „ 

Tube  assembly,  collccttve  pitch  (co-pilot) 

1,000 

(c)  Create  a  component  history  card  or 
equivalent  record  in  the  helicopter  log  and 
record  the  helicopter  TIS  at  installation  for 
each  of  the  components  listed  in  paragraph 
(b)  of  this  AD. 

(d)  This  AD  revises  the  Airworthiness 
Limitations  Section  of  the  maintenance 
manual  by  reducing  the  life-limits  of  the  pilot 
collective  pitch  control  tube,  the  collective 
stick  housings,  and  the  collective  pitch  tube 
assemblies,  and  adding  the  co-pilot  collective 
pitch  control  tube  to  the  Airworthiness 
Limitations  section.  Component  Mandatory 
Replacement  Schedule. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may-be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Los  Angeles  Aircraft 
Certification  Office. 

(f)  Special  ffight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  application  of  serial  numbers  shall 
be  done  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Helicopter  Systems  Mandatory 
Service  Bulletin  No.  600N-009,  dated 
February  24, 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  MD  Helicopters  Inc.,  Attn: 
Customer  Support  Division,  5000  E. 
McDowell  Rd.,  Mail  Stop  M615-C048,  Mesa, 
Arizona  85215-9797,  telephone  1-800-388- 
3378  or  480-891-6342,  datafax  480-891- 
6782.  Copies  may  be  inspected  at  the  FAA, 
Office  of  the  Regional  Counsel,  Southwest 


Region,  2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
September  24, 1999. 

Issued  in  Fort  Worth,  Texas,  on  August  12, 
1999. 
EricBries, 

Acting  Manager,  Rotorcmft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  9»-21572  Filed  &-19-99:  8:45  am] 
BaUNQ  COOe  4810-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
FManil  Avfatlon  Administration 

14CFRPart39 

[Doctot  No.  00  NM  06  AD;  Amendment 
39-11266;  AO  99-17-20] 

RiN2120-AA64 

AinMorttiinass  DIrectivM;  Boeing 
iltodal  757-200  and -300  Series 


agency:  Federal  Aviation 
Administration,  EKDT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757- 
200  and  -300  series  airplanes,  that 
requires  modification  of  the  off-wing 
emergency  evacuation  slide  system. 
This  amendment  is  prompted  by  reports 
that  a  certain  type  of  off-wing  escape 
slide  aboard  several  airplanes  separated 
firom  the  airplane  during  flight.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  separation  of  the 
emergency  evacuation  slide  from  the 
airplane,  which  could  result  in  damage 
to  the  fuselage  and  tmavailability  of  an 


escape  slide  during  an  emergency 
evacuation. 

DATES:  Effective  September  24, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  £is  of  September 
24, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Re^er,  800  North  Capitol 
Street,  hJW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Ladderud,  Aerospace  Engineer,    , 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2780; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  757-200  and  -300  series 
airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  June  11, 1999  (64  FR  31523). 
That  action  proposed  to  require 
modification  of  the  off- wing  emergency 
evacuation  slide  system. 

Coinments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 


commeniter 


lUowing  flight 
o  the  stated 
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consid^tion  has  been  given  to  the 
comme|]|ts  received. 

Supper^  for  the  Proposal 

Thre^  commenters  support  the 
propos4^  rule,  and  one  conunenter 
states  th&t  the  rule  does  not  affect  it. 

Request  To  Delay  Effective  Date 

One  4onunenter  supports  the 
proposed  rule,  but  requests  that  the 
effective  date  of  the  AD  be  set  after  July 
31, 199tt  to  allow  the  scheduled 
modification  to  be  accomplished  during 
the  operator's  scheduled  "4C"  check. 
The  FAA  notes  that  the  effective  date  of 
the  AD  [i»fill  be  after  July  31, 1999.  No 
change  itb  the  final  rule  is  necessary. 

Request  To  Require  New  Repetitive 
Inspectidiis 

One  conunenter  to  the  NPRM  that 
preceded  the  supplemental  NPRM 
favors  adding  a  requirement  for  a 
function^  test  to  the  proposed  AD.  The 
conunenter  requests  that  the  FAA 
consider  rulemaking  to  require 
repetitivne  tests  of  the  emergency 
evacuation  slides  on  each  airplane  to 
ensiue  that  they  work  properly. 

The  l^hA  does  not  conctir  with  the 
commenter's  request.  Adding  a 
requirement  to  this  final  rule  would 
require  jihe  issuance  of  a  new 
supplemental  notice  of  proposed 
rulema^ng  to  reopen  the  public 
comme^  period.  To  delay  this  final  rule 
in  this  iyay  would  be  inappropriate, 
because  the  FAA  has  determined  that  an 
tmsafe  condition  exists  and  the  required 
actions  ;ikiust  be  accomplished  to  ensiue 
contini<0d  safety.  The  FAA  notes, 
howev^i;,  that  operators  are  required, 
per  theiij  maintenance  procedtues,  to 
periodimlly  deploy  one  escape  slide  on 
one  airplane  in  its  fleet  to  ensure  proper 
function.  No  change  to  the  final  rule  is 
necessajiW. 

Conclusion 

AfteriCareful  review  of  the  available 
data,  injc^uding  the  comments  noted 
above,  flie  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Intact 

Ther^  |are  approximately  503  Model 
757-200  and  -300  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  441  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

For  ain>lanes  identified  in  Boeing 
Service  Bulletin  757-25-0182,  Revision 
1  (301  llllS.-registered  airplanes),  it  will 
take  apnoximately  40  work  hours  per 
airplane  to  accomplish  the  required 
modifidation  of  the  door  latch  system,  at 
an  aver  i  ;e  labor  rate  of  $60  per  work 


hour.  Required  parts  will  cost 
approximately  $1,450  per  airplane. 
Based  on  these  figiu^s,  the  cost  impact 
of  the  required  modification  on  U.S. 
operators  is  estimated  to  be  $1,158,850, 
or  $3,850  per  airplane. 

For  airplanes  identified  in  Boeing 
Service  Bulletin  757-25-0200  (441  U.S.- 
registered  airplanes),  it  will  take 
approximately  4  work  hours  to 
accomplish  the  required  installation  of 
the  bumper  assembly  and  placards,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $457  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
required  instaUation  on  U.S.  operators  is 
estimated  to  be  $307,377,  or  $697  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regvdations  adopted  herein  will 
not  have  substantial  direct  effiscts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-17-20    Boeing:  Amendment  39-11266. 
Docket  99-NM-06-AD. 

Applicability:  Model  757-200  and  -300 
series  airplanes  equipfted  with  off-wing 
emergency  evacuation  slides,  as  listed  in 
Boeing  Service  Bulletin  757-25-0182, 
Revision  1,  dated  June  12, 1997,  or  Boeing 
Service  Bulletin  757-25-0200,  dated  January      ^ 
21, 1999;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Ckjmpliance:  Required  as  indicated,  unless 
accomplished  previously.  * 

To  prevent  separation  of  the  emergency 
evacuation  slide  from  the  airplane,  which 
could  result  in  damage  to  the  fuselage  and 
unavailability  of  an  escape  slide  during  an 
emergency  evacuation,  accomplish  the 
following: 

Modification 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Modify  the  left  and  right  off- 
wing  emergency  evacuation  slide  systems  by 
accomplishment  of  paragraph  (a)(l]  or  (a)(2) 
of  this  AD,  as  applicable. 

(1)  For  airplanes  listed  in  Boeing  Service 
Bulletin  757-25-0182,  Revision  1,  dated  June 
12, 1997:  Modify  the  door  latch  system  of  the 
left  and  right  ofT-wing  emergency  evacuation 
slide  systems  in  accordance  with  the  service 
bulletin. . 

Note  2:  Modification  of  the  door  latch 
system  of  the  off-wing  emergency  evacuation 
slide  system,  prior  to  the  effective  date  of  this 
AD,  in  accordance  with  Boeing  Service 
Bulletin  757-25-0182,  dated  October  10. 
1996,  is  considered  acceptable  for 
compliance  with  paragraph  (a)(1)  of  this  AD. 

(2)  For  airplanes  listed  in  Boeing  Service 
Bulletin  757-25-0200,  dated  January  21, 
1999:  Install  a  bumper  assembly  on  the 
bottom  of  the  left  and  right  off-wing  escape 
slide  carriers,  and  install  new  placards  in  the 
area  of  the  maintenance  access  door,  in 
accordance  with  the  sendee  bulletin. 
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Ahenutive  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incoqioration  by  Refierence 

'  (d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  757-25-0182, 
Revision  1,  dated  June  12, 1997,  or  Boeing 
Service  Bulletin  757-25-0200,  dated  January 
21, 1999:  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
September  24. 1999. 

Issued  in  Renton,  Washington,  on  August 
13.1999. 
DJ.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-21571  Filed  8-19-99;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Financial  Crtmas  Enforcement 


31  CFR  Part  103 
mN1506-AA09 

Amendment  to  ttie  Bank  Secrecy  Act 
RegiiMiona— Oeflnitiona  Relating  to, 
and  Registration  of.  Money  Services 
Businesses 

agency:  Financial  Crimes  Enforcement 
Network  ("FinCEN"),  Treasury. 
action:  Final  rule. 

SUMMARY:  This  doctiment  contains 
amendments  to  the  regulations 
implementing  the  statute  generally 
referred  to  as  the  Bank  Secrecy  Act.  The 


amendments  revise  the  definitions  of 
certain  non-bank  financial  institutions 
for  purposes  of  the  Bank  Secrecy  Act 
and  group  the  revised  definitions 
together  in  a  separate  category  called 
"money  services  businesses."  The 
amendinents  also  require  certain  money 
services  businesses  to  register  with  the 
Department  of  the  Treasury  and  to 
maintain  a  current  list  of  their  agents  for 
examination,  on  request,  by  any 
appropriate  law  enforcement  agency. 
The  amendments  regarding  registration 
and  maintenance  of  agent  Usts  by 
money  services  businesses  reflect 
changes  to  the  law  made  by  the  Money 
Laundering  Suppression  Act  of  1994. 

DATES:  Effective  Date:  September  20, 
1999. 

Applicability  Date:  Registration  of 
money  services  businesses  will  not  be 
required  prior  to  December  31,  2001, 
and  maintenance  of  the  agent  list  will 
not  be  required  prior  to  January  1,  2002. 
See  §  103.41(f)  of  the  final  rule 
contained  in  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Djinis,  Associate  Director, 
FinCEN,  (703)  905-3930;  Charles 
Klingman,  Financial  Institutions  Policy 
Specialist,  FinCEN,  (703)  905-3602; 
Stephen  R.  Kroll,  Chief  Coimsel, 
Cynthia  L.  Clark,  Deputy  Chief  Coimsel, 
and  Albert  R.  Zarate  and  Christine  L. 
Schuetz,  Attorney-Advisors,  Office  of 
Chief  Counsel,  FinCEN,  (703)  905-3590. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Provisions — General 

The  Bank  Secrecy  Act,  Titles  I  and  II 
of  Public  Law  91-508,  as  amended, 
codified  at  12  U.S.C.  1829b,  12  U.S.C. 
1951-1959,  and  31  U.S.C.  5311-5330, 
authorizes  the  Secretary  of  the  Treasury, 
inter  alia,  to  issue  regulations  requiring 
financial  institutions  to  keep  records 
and  file  reports  that  are  determined  to 
have  a  high  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters, 
and  to  implement  coimter-money 
laundering  programs  and  compliance 
procedures.  Regulations  implementing 
Title  II  of  the  Bank  Secrecy  Act 
(codified  at  31  U.S.C.  5311-5330) 
appear  at  31  CFR  Part  103.  The 
authority  of  the  Secretary  to  administer 
Title  n  of  the  Bank  Secrecy  Act  has  been 
delegated  to  the  Director  of  FinCEN. 

31  U.S.C.  5312.  The  Bank  Secrecy  Act 
generally  applies  to  financial 
institutions,  a  term  broadly  defined  in 
31  U.S.C.  5312(a)(2)(A-Z).  The  statutory 
definition  includes,  inter  alia: 
*        •        •        *        * 

(J)  a  currency  exchange; 


(K)  an  issuer,  redeemer,  or  cashier  of 
travelers'  checks,  checks,  money  orders,  or 
similar  instruments; 
*         *         •         *         * 

(R)  a  licensed  sender  of  money; 
***** 

(Y)  any  business  or  agency  which  engages 
in  any  activity  which  the  Secretary  of  the 
Treasury  determines,  by  regulation,  to  be  an 
activity  which  is  similar  to,  related  to,  or  a 
substitute  for  any  activity  in  which  any 
business  descxibed  in  this  paragraph  is 
authorized  to  engage:  or 

(Z)  any  other  business  designated  by  the 
Secretary  whose  cash  transactions  have  a 
high  degree  of  usefulness  in  criminal,  tax,  or 
regulatory  matters. 

31  U.S.C.  5330.  31  U.S.C.  5330  was 
added  to  the  Bank  Secrecy  Act  by 
section  408  of  the  Money  Laundering 
Suppression  Act  of  1994  (the  "Money 
Laundering  Suppression  Act"),  Title  IV 
of  the  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994,  Public  Law  103-325  (September 
23, 1994).  Under  that  section,  any 
person  who  owns  or  controls  a  money 
services  business  (which  the  statute 
refers  to  as  a  "money  transmitting 
business" '),  whether  or  not  the  business 
is  licensed  as  a  money  services  business 
in  any  State,  must  register  the  business 
with  the  Secretary  of  the  Treasury.  31 
U.S.C.  5330(a).  (A  money  services 
business  required  to  be  registered  imder 
31  U.S.C.  5330  remains  subject  to  any 
State  law  requirements  relating  to  the 
operation  of  the  business  in  the  State.  31 
U.S.C.  5330(a)(3).)  The  form  and  manner 
of  registration  must  be  prescribed  by 
regulations. 

The  purpose  of  the  registration 
requirement  is  to  assist  supervisory  and 
law  enforcement  agencies  in  the 
enforcement  of  criminal,  tax,  and 
regulatory  laws  and  to  prevent  money 
services  businesses  from  engaging  in 
illegal  activities.  See,  section  408(a),  of 
the  Money  Laundering  Suppression  Act. 
31  U.S.C.  5311  (Note).  In  requiring  the 
registration  of  money  services 
businesses.  Congress  fotmd  that  such 
businesses  are  largely  unregulated  and 
are  fi«quently  used  in  sophisticated 
schemes  to  transfer  large  amounts  of 
money  that  are  the  proceeds  of  unlawful 
enterprises  and  to  evade  the 


■  The  statute  uses  the  term  "money  transmitting 
business"  to  name  those  businesses  subject  to 
registration.  See  31  U.S.C.  5330(a)(1)  and  (d)(1). 
However,  FinCEN  believes  that  the  statute's  use  of 
this  term  to  refer  to  all  the  types  of  businesses 
subject  to  registration  and  its  later  use  of  the  nearly 
identical  term  "money  transmitting  service"  to  refer 
to  a  particular  type  of  business  subject  to 
registration,  compare  31  U.S.C.  5330(d)(1)(A)  with 
31  U.S.C  S330(d)(2).  may  lead  to  confusion. 
Therefore,  FinCEN  has  adopted  the  term  "money 
services  business"  in  place  of  the  term  "money 
transmitting  business"  throughout  this  document 
and  under  the  final  rule. 


U.S.C.  5  )60(d)( 


Federal  Register /Vol.  64,  No.  161 /Friday.  August  20.  1999 /Rules  and  Regulations  45439 


requin!]  nents  of  Title  II  of  the  Bank 
Secrecy  Act.  the  Internal  Revenue  Code 
of  198$^  and  other  laws  of  the  United 
States.  Congress  also  foimd  that 
information  on  the  identity  of  each 
money  services  business  and  the  names 
of  the  biersons  who  own  or  control,  or 
are  officers  or  employees  of,  a  money 
services  business  would  have  a  high 
degree!  ^f  usefulness  in  criminal,  tax,  or 
regulaUry  investigations  and 
proceej^ings.  Id. 

The  isjtatute  defines  a  "money 
transmitting  business"  ^  as  any  business, 
other  than  the  United  States  Postal 
Service,  that  is  required  to  file  reports 
under  31  U.S.C.  5313  and  that  provides 
check  cashing,  ciurency  exchange,  or 
money  uansmitting  or  remittance 
services,-',  or  issues  or  redeeuis  money 
orders*  ^veler's  checks  or  other  similar 
instruments.  31  U.S.C.  5330(d)(1). 
Depository  institutions  (as  defined  in  31 
U.S.C.jS313(g)).  however,  are  not  within 
the  elates  of  institutions  required  to 
register]  under  the  statute.  31  U.S.C. 
5330(di(l){C). 

Sect^^n  5330  specifies  the  information 
that  must  be  included  as  part  of  the 
registration.  31  U.S.C.  5330(b).  The 
required  information  is — 

(1)  Tke  name  and  location  of  the 
busine^: 

(2)  Ifke  name  and  address  of  each 
persoi^  Who  owns  or  controls  the 
busineisis,  is  a  director  or  officer  of  the 
business,  or  otherwise  participates  in 
the  conduct  of  the  affairs  of  the 
busineisis; 

(3)  The  name  and  address  of  any 
depository  institution  at  which  the 
business  maintains  a  transaction 
accouni  (as  defined  in  section 
19(b)(1)(C)  of  the  Federal  Reserve  Act); 

(4)  Ah  estimate  of  the  volume  of 
busineisB  in  the  coming  year,  which 
shall  oe  reported  annually  to  the 
Secretary;  and 

(5)  Such  other  information  as  the 
Secretiiy  of  the  Treasury  may  require. 

Sectibn  5330  contains  two  provisions 
directed  explicitly  at  agents  of  money 
servic0$  businesses.  First,  a  money 
servic0|  business  must  maintain  a  list 
contaiMng  the  names  and  addresses  of 
its  agents  and  such  other  information 
about  ike  agents  as  the  Secretary  may 


^  Althoagh  the  statutory  term  is  "money 
transmittiag  business,"  FinCEN  has  decided  to  use 
the  termj  ''money  services  business"  in  this  rule.  See 
footnote  1,  supra. 

^The  term  "money  transmitting  service"  includes 
accepting  currency  or  funds  denominated  in  the 
currency  of  any  country  and  transmitting  the 
currency  or  funds,  or  the  value  of  the  currency  or 
funds,  by'iany  means  through  a  financial  agency  or 
institutif)|>,  a  Federal  Reserve  Bank  or  other  facility 
of  the  Bd^rd  of  Governors  of  the  Federal  Reserve 
System,  ft  an  electronic  funds  transfer  network.  31 
U.S.C.  5  180(d)(2). 


require,  and  the  list  must  be  made 
available  on  request  to  any  appropriate 
law  enforcement  agency.  See  31  U.S,C. 
5330(c)(1).  Second,  the  Secretary  is  ta 
establish  by  regulation,  on  the  basis  of 
such  criteria  as  the  Secretary  deems 
appropriate,  a  threshold  point  for 
treating  an  agent  of  a  money  services 
business  as  itself  a  money  services 
business  for  piuposes  of  section  5330. 

Section  5330  prescribes  a  civil 
penalty  for  any  person  who  fails  to 
comply  with  any  requirement  of  31 
U.S.C.  5330  or  the  regiilations 
thereimder.  The  penalty  is  $5,000  for 
each  violation;  each  day  a  violation  of 
31  U.S.C.  5330  or  the  regulations 
thereunder  continues  constitutes  a 
separate  violation.  31  U.S.C.  5330(e).  A 
failure  to  comply  with  31  U.S.C.  5330  or 
the  regtdations  imder  section  5330  may 
also  result  in  a  criminal  penalty  imder 
18  U.S.C.  1960. 

Under  section  5330,  a  money  services 
business  must  be  registered  not  later 
than  the  end  of  the  180-day  period 
beginning  on  the  later  of  the  date  of 
enactment  of  the  Money  Laundering 
Suppression  Act  of  1994  (September  23, 
1994).  and  the  date  on  which  the 
business  is  established.  31  U.S.C. 
5330(a).  On  May  18.  1995.  FinOlN 
issued  a  notice  explaining  that 
regulations  prescribing  the  form  and 
manner  of  registration  would  not 
require  initicd  registration  of  money 
services  businesses  before  the  90th  day 
following  the  effective  date  of  the 
implementing  regulations.  Fin(^£N 
Notice  95-1.  The  notice  fiuther 
explained  that  no  penalty  or  other 
compliance  sanction  would  be  imposed 
imder  the  provisions  of  the  Bank 
Secrecy  Act  on  account  of  the  failure  of 
any  money  services  business  to  register 
before  the  last  date  for  initial 
registration  specified  by  the 
implementing  regulation. 

n.  Money  Services  Businesses — General 

The  rulemaking  of  which  this  final 
rule  is  a  part  deals  with  a  number  of 
aspects  of  the  application  of  the  Bank 
Secrecy  Act  to  money  services 
businesses.  In  conducting  the 
rulemaking.  FinCEN  and  the 
Department  of  the  Treasury  are  not  only 
following  the  mandate  of  Congress  in 
the  Money  Laundering  Suppression  Act 
and  the  Anntuizio-Wylie  Anti-Money 
Laiuidering  Act.  Title  XV  of  the  Housing 
and  Community  Development  Act  of 
1992.  Public  Law  102-550,  but  are  more 
generally  responding  to  the  need  to 
update  and  more  carefully  tailor  the 
application  of  the  Bank  Secrecy  Act  to 


a  major,  if  little  understood,  part  of  the 
financial  sector  in  the  United  States.'* 

The  term  "money  services  business" 
refers  to  five  distinctive  types  of 
financial  services  providers:  ciurency 
dealers  or  exchangers;  check  cashers; 
issuers  of  traveler's  checks,  money 
orders,  or  stored  value;  sellers  or 
redeemers  of  traveler's  checks,  money 
orders,  or  stored  value;  and  money 
transmitters.  (The  five  types  of  financial 
services  are  complementary  and  are 
often  provided  together  at  a  common 
location.)  These  businesses  are  quite 
numerous;  based  on  a  study  performed 
for -FinCEN  by  Coopers  &  Lybrand  LLP 
(now  a  part  of  PriceWaterhouse  Coopers 
LLP),  they  comprise  approximately 
158,000'*  outlets  or  selling  locations, 
and  provide  financial  services  involving 
approximately  $2(X)  billion  annually.  To 
some  significant  extent,  the  customer 
base  for  such  businesses  lies  in  that  part 
of  the  population  that  does  not  use 
traditional  financial  institutions, 
primarily  banks. 

Money  services  businesses,  like 
banks,  can  be  large  or  small.  It  is 
estimated  that  approximately  eight 
business  enterprises  account  for  the 
bulk  of  money  services  business 
financial  products  (that  is,  money 
transmissions,  money  orders,  traveler's 
checks,  and  check  cashing  and  currency 
exchange  avetilability)  sold  within  the 
United  States,  and  also  account,  through 
systems  of  agents,  for  the  bulk  of 
locations  at  which  these  financial 
products  are  sold.  Members  of  this  first 
group  include  large  firms,  with 
significant  capitalization,  that  are 
publicly  traded  on  major  securities 
exchanges. 

A  far  larger  group  of  (on  average)  far 
smaller  enterprises  competes  with  the 
eight  largest  firms  in  a  highly  bifurcated 
market  for  money  services.  In  some 
cases,  these  small  enterprises  are  based 
in  one  location  with  two  to  four 
employees.  Moreover,  the  members  of 
this  second  group  may  provide  both 
financial  services  and  unrelated 
products  or  services  to  the  same  sets  of 
customers.^  Far  less  is  known  about  this 


•*  The  Congress  has  long-recognized  the  need 
generally  to  address  problems  of  abuse  by  money 
launderers  of  "non-bank"  financial  institutions. 
See.  e.g..  Permanent  Subcommittee  on 
Investigations,  Senate  Comm.  on  Governmental 
Affoirs,  Current  Trends  in  Money  Laundering.  S. 
Rep.  No.  123,  102d  Cong..  2d  Sess.  (1992). 

^The  number  does  not  include  Post  Offices 
(which  sell  money  orders  and  other  money  services 
business  financial  products),  participants  in  stored 
value  product  trials,  or  sellers  of  various  stored 
value  or  smart  cards  in  use  in,  e.g.,  public 
transportation  systems. 

''  Members  of  the  second  group  may  include,  for 
example,  a  travel  agency,  courier  service, 
conveaience  store,  grocery  or  liquor  store. 
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second  tier  of  firms  than  about  the  major 
providers  of  money  service  products.' 
Because  money  services  businesses 
primarily  serve  individuals,  they  have 
grown  to  provide  a  set  of  financial 
products,  albeit  in  large  part  for  non- 
depository  customers,  that  others  look 
to  banks  to  provide.  For  example,  a 
money  services  business  customer  who 
receives  a  paycheck  can  take  his  or  her 
check  to  a  check  casher  to  have  it 
converted  to  cash.  He  or  she  can  then 
piuchase  money  orders  to  pay  his  or  her 
bills.  Finally,  he  or  she  may  choose  to 
send  funds  to  relatives  abroad,  using  the 
services  of  a  money  transmitter. 

m.  Notice  of  Proposed  Rulemaking 

On  May  21, 1997,  FinCEN  published 
a  notice  of  proposed  rulemaking,  62  FR 
27890—27900  (the  "Notice"),  that 
described  several  proposed  changes  to 
the  Bank  Secrecy  Act  rules  of  the 
Department  of  the  Treasury.  First,  the 
Notice  proposed  amendment  of  31  CFR 
103.11  to  revise  definitions  of  certain 
non-bank  financial  services  businesses 
that  had  been  treated  as  financial 
institutions  for  purposes  of  the  Bank 
Secrecy  Act  (or  in  the  case  of  stored 
value,  to  add  a  definition  of  a  product 
whose  issuers,  sellers,  and  redeemers 
would  be  so  treated)  and  to  group  the 
revised  and  new  definitions  together 
imder  the  heading  money  services 
business;  the  businesses  involved 
generally  provide  check  cashing, 
currency  exchange,  or  money 
transmitting  services,  or  issue,  sell,  or 
redeem  money  orders,  traveler's  checks, 
or  other  similar  instruments.  Second, 
the  Notice  proposed  the  addition  to  31 
CFR  part  103  of  a  set  of  new  rules  to 
require  certain  money  services 
businesses  to  register  with  the 
Department  of  the  Treasury  and,  as  part 
of  the  registration  requirement,  to 
maintain  a  current  list  of  their  agents  in 
a  central  location  for  examination  by 
appropriate  law  enforcement  agencies.^ 


''  For  example,  according  to  the  Coopers  & 
Lybrand  study,  at  the  time  of  that  study,  two  money 
transmitters  and  two  traveler's  check  issuers  made 
up  approximately  97  per  cent  of  their  respective 
known  markets  for  non-bank  money  services.  Three 
enterprises  made  up  approximately  88  per  cent  of 
the  $100  billion  in  money  orders  sold  annually 
(through  approximately  146,000  locations).  The 
retail  foreign  currency  exchange  sector  was  found 
by  Coopers  &  Lybrand  to  be  somewhat  less 
concentrated,  with  the  top  two  non-bank  market 
participants  accounting  for  40  per  cent  of  a  known 
market  that  accounts  for  $10  billion.  Check  cashing 
is  the  least  concentrated  of  the  business  sectors;  the 
two  largest  non-bank  check  caching  businesses 
make  up  approximately  20  per  cent  of  the  market, 
with  a  large  number  of  competitors. 

'The  Notice  proposed  to  place  Section  103.41  in 
a  new  subpart  D,  Special  Rules  for  Money  Services 
Businesses,  of  Part  103,  and  to  redesignate  existing 
subparts  D  through  F  as  subparts  E  through  G  of 
Part  103.  The  sections  in  redesignated  subparts  E 


The  rules  proposed  in  this  portion  of  the 
Notice  were  designed  to  implement  the 
terms  of  31  U.S.C.  5330. 

The  Notice  was  one  of  three  notices 
of  proposed  rulemaking  dealing  with 
money  services  businesses  issued  on 
May  21, 1997.  The  second  notice,  62  FR 
27900—27909,  proposed  to  amend  the 
Bank  Secrecy  Act  rules  to  require 
money  transmitters,  and  issuers,  sellers, 
and  redeemers  of  money  orders  and 
traveler's  checks,  to  report  suspicious 
transactions  to  the  Department  of  the 
Treasury.  The  third  notice,  62  FR 
27909-27917,  proposed  to  add  a  special 
currency  transaction  reporting 
requirement — and  related  customer 
verification  requirements — for  money 
transmitters  involved  in  the 
transmission  or  other  transfer  of  funds 
to  persons  outside  of  the  United  States. 

The  proposed  ndes  were  designed  as 
part  of  a  coordinated  approach  to 
dealing  with  abuse  of  money  services 
businesses  by  criminals  and  to 
strengthening  the  application  of  general 
Bank  Secrecy  Act  concepts  to  this  part 
of  the  nation's  payment  system.  The 
decision  to  deal  with  each  nde 
separately,  rather  than  finalizing  the 
rules  as  a  group,  reflects  a  number  of 
practical  and  policy  considerations, 
most  importantly  the  desire  to  allow 
time  for  the  construction  of  the 
necessary  administrative  and 
compliance  structures  by  both  the 
Department  of  the  Treasury  and  the 
money  services  businesses  subject  to  the 
rules.  As  indicated  in  greater  detail 
below,  following  the  Section-by-Section 
Analysis,  the  Department  of  the 
Treasury  is  plaiming  next  to  issue  the 
rule  relating  to  the  reporting  of 
suspicious  transactions,  and  will  be 
working  with  interested  parties, 
independently  of  the  rulemaking  itself, 
to  advance  the  preparation  of  guidance 
about  particular  patterns  of  suspicious 
activity  of  which  money  services 
businesses  must  be  aware. 

FinCEN  held  five  public  meetings 
during  the  siunmer  of  1997,  in  order  to 
provide  interested  parties  with  the 
opportunity  to  present  their  views  about 
the  potential  effects  of  the  three 
proposed  regulations,  as  well  as  to 
provide  FinCEN  with  additional 
information  useful  in  preparing  the  final 
rule.^  Transcripts  of  these  meetings 


through  G  were  to  be  redesignated  to  reflect  the 
addition  of  new  subpart  D,  and  corresponding 
changes  were  to  be  made  to  the  references  to  such 
redesignated  sections  in  other  portions  of  part  103. 

'These  public  meetings  were  held  in  Vienna. 
Virginia,  on  July  22.  1997;  New  York.  New  York, 
on  July  28. 1997;  San  Jose,  California,  on  August  1, 
1997;  Ciicago,  Illinois,  on  August  15, 1997:  and 
Vienna,  Virginia,  on  September  3, 1997. 


were  then  made  available  by  FinCEN  to 
requesting  parties. 

The  first  of  the  five  meetings,  which 
was  held  in  Vienna,  Virginia,  dealt 
particularly  with  issues  raised  by  the 
Notice,  and  the  San  Jose,  California, 
meeting  dealt  with  the  Notice's 
treatment  of  stored  value.  The  final 
meeting,  also  held  in  Vienna,  Virginia, 
dealt  with  the  details  of  the  various 
prototype  compliance  forms  designed  in 
connection  with  the  issuance  of  both  the 
Notice  and  the  two  related  notices  of 
proposed  rulemaking  and  produced 
further  discussion  of  the  money  services 
business  registration  requirements. 

The  comment  period  for  the  three 
notices  of  proposed  rulemaking 
originally  ended  on  August  19, 1997, 
but  it  was  extended  to  September  30, 
1997,  by  a  notice  published  on  July  30, 
1997  (62  FR  40779).  FinCEN  received  a 
total  of  82  comment  letters  on  the  three 
notices  of  proposed  rulemaking:  60 
comment  letters  dealt  in  whole  or  in 
part  with  issues  raised  by  the  Notice.  Of 
these,  17  were  submitted  by  money 
services  businesses  and  their  affiliates, 
11  by  banks  or  bank  holding  companies, 
17  by  financial  institution  trade 
associations,  5  by  law  firms,  5  by 
agencies  of  the  United  States 
government,  2  by  credit  imions,  and  3 
by  private  individuals. 

IV.  Summary  of  Comments  and 
Revisions 

A.  Introduction 

The  format  of  the  final  rule  is 
generally  consistent  with  the  Notice. 
The  terms  of  the  final  rule,  however, 
differ  from  the  terms  of  the  Notice  in  the 
following  significant  respects: 

Definitions 

•  The  definition  of  money  services 
business  has  been  revised  to  exclude 
from  treatment  as  money  services 
businesses  for  any  purpose  banks  and 
persons  registered  with,  and  regulated 
or  examined  by,  the  Securities  and 
Exchange  Commission  or  the 
Conunodity  Futures  Trading 
Commission. 

•  The  definition  of  money  transmitter 
has  been  revised  to  make  plain  that  the 
activity  that  makes  one  a  money 
transmitter  must  be  carried  on  as  a 
business  and  to  provide  a  general 
limitation  to  the  definition. 

•  The  dollar  thresholds  for  treatment 
of  persons  as  money  services  businesses 
on  account  of  activities  related  to  check 
cashing,  currency  exchange,  and  money 
order,  traveler's  checks,  and  stored 
value  transactions  has  been  raised  from 
$500  to  $1,000. 
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transmitter 
in  that  the 


Registration 


R^istration  will  not  be  required 
prior  to  December  3 1 ,  2001 . 

•  Persons  are  excluded  from  the 
registr^on  requirements  to  the  extent 
that  thiay  are  issuers,  sellers,  or 
redeemfers  of  stored  value  products.'" 

•  The  requirement  that  agents  whose 
gross  tir^saction  amount  exceeds 
$50,QQ()  for  any  month  must  register  has 
been  eUminated;  registration  by  a 
person  that  is  a  money  services  business 
solely  because  that  person  serves  as  an 
agent  of  another  money  services 
businctas  is  indefinitely  deferred. 

•  Th0  agent  list  maintained  by  each 
money  iservlces  business  that  offers  its 
produqis  of  services  through  agents 
must  include  an  indication  of  each 
month  in  the  preceding  12  months  in 
which  the  gross  transaction  amount  of 
an  agedt  exceeded  $100,000. 

•  A  ^oney  services  business  is  not 
required  to  keep  records  required  by 
section  103.41  in  a  centralized  location 
so  long  as  the  records  are  maintained  in 
the  United  States  and  are  readily 
available  at  the  request  of  FinCEN  or 
any  adoropriate  law  enforcement 
agen(^l  the  agent  list,  however,  must  be 
maintained  in  a  central  location  in  the 
United  States. 

•  Certain  publicly  traded  businesses 
are  not  irequired  to  re-register  before  the 
end  of|^eir  renewal  period  when  there 
is  a  lO^ber  cent  or  more  change  in  the 
ownership  of  such  businesses. 

•  Aepnt  lists  must  be  updated 
annually,  as  of  January  1  of  each  year, 
rather  [tjban  qu$uierlv. 

•  Fm  any  agent  tnat  is  an  agent  of  the 
money  services  business  maintaining 
the  lisi  before  the  first  day  of  the  month 
beginning  after  February  16,  2000,  the 
agent  U^t  need  not  include  information 
about  the  year  in  which  the  agent  first 
became  an  agent  and  the  agent's 
brancl^^s  or  subagents,  but  such 
infomi^tion  must  be  readily  available  at 
the  redliest  of  FinCEN  or  any 
appropriate  law  enforcement  agency. 

•  The  effective  date  of  the  registration 
rule  is:$eptember  20, 1999;  the  initial 
registration  must  be  filed,  by  December 
31,  2001,  and  the  initial  agent  list  must 
be  prepared  by  January  1,  2002. 

B.  Coimnents  on  the  Notice — Overview 
and  Gaieral  Issues 


ents  on  the  proposed  changes 
lank  Secrecy  Act  definitions 


'OAlt)ii|ugh  the  final  rule  expressly  excludes 
redeemart  of  stored  value  products,  it  should  be 
noted  that  as  with  redeemers  of  traveler's  checks 
and  moq^y  orders,  FinCEN  did  not  intend  that  the 
Notice  vy^uld  apply  to  redeemers  of  stored  value 
product*  lo  the  extent  the  products  are  taken  in 
exchang  si  for  goods  or  general  services. 


relating  to  money  services  businesses 
concentrated  on  five  matters:  (i)  The 
relationship  between  the  general  Bank 
Secrecy  Act  definitions  and  the 
language  of  31  U.S.G.  5330(d)(1)  and  (2), 
defining  the  businesses  required  to 
register  as  money  services  businesses; 
(ii)  whether  the  Notice  properly  invoked 
the  authority  required  for  a  change  in 
the  general  Bank  Secrecy  Act 
definitions;  (iii)  the  proposed  inclusion 
of  businesses  issuing,  selling,  or 
redeeming  stored  value  withdn  the 
definition  of  "financial  institution"  for 
Bank  Secrecy  Act  purposes;  (iv)  the 
treatment  imder  the  Notice  of  financial 
businesses  subject  to  other  federal 
regulatory  systems;  and  (v)  the 
application  of  the  money  services 
business  definition  to  various  kinds  of 
businesses  whose  activities  include  the 
transmission  of  funds. '  < 

1.  Relationship  between  31  U.S.C. 
5312  and  31  U.S.C.  5330.  Several 
commenters  argued  that  the  Department 
of  the  Treasury  mistakenly  relied  upon 
the  terms  of  31  U.S.C.  5330,  in  seeldng 
to  revise  the  definition  of  financial- 
institution,  as  part  of  proposed  31  CFR 
103.11(uu).  These  commenters  asserted 
that  the  Notice  reflected  a 
misunderstanding  of  the  relationship  of 
the  general  Bank  Secrecy  Act 
definitional  provision,  31  U.S.C.  5312, 
and  the  registration  provisions.  In  their 
view,  the  definition  of  the  sorts  of 
businesses  reqiiired  to  be  registered 
under  31  U.S.C.  5330  bore  no 
relationship  to  the  definition  of  the 
"financial  institutions"  covered  by  the 
remainder  of  the  Bank  Secrecy  Act,  and 
the  designation  of  registrable  businesses 
in  31  U.S.C.  5330  provides  no 
independent  authority  for  making  such 
businesses  otherwise  subject  to  the  Bank 
Secrecy  Act.  In  support  of  this 
argument,  the  commenters  cited  the 
language  at  the  beginning  of  31  U.S.C. 
5330(d)  that  the  definitions  of  a  money 
transmitting  business  and  money 
transmitting  service  apply  "[fjor 
purposes  of  this  section."  In  addition, 
they  cited  the  requirement  that  the 
definition  be  limited  only  to  a  business 
that  "is  required  to  file  reports  under 
[31  U.S.C]  section  5313."  Thus, 
according  to  the  commenters,  the  broad 
definitional  language  in  section  5330 
cannot  be  used  to  define  a  financial 
institution  for  a  Bank  Secrecy  Act 
purpose  other  than  registration.  This 
language  further  suggests,  according  to 
the  commenters,  that  the  class  of 


' '  A  related  issue,  whether  and  the  extent  to 
which  it  was  necessary  to  define  the  term  "agent" 
as  used  both  in  the  definition  of  money  services 
business  and  the  registration  provisions,  is 
discussed  below. 


registrable  money  services  businesses  is 
necessarily  larger  than  the  class  of 
money  services  businesses  that  were 
both  registrable  and  otherwise  subject  to 
the  Bank  Secrecy  Act's  reporting  and 
recordkeeping  rules. 

FinCEN  believes  that  this  argument 
misperceives  both  the  relationship  of    . 
the  registration  provisions  to  the 
remainder  of  the  Bank  Secrecy  Act  and 
the  basis  for  the  redefinition  of  money 
services  business  proposed  in  the 
Notice.  In  enacting  31  U.S.C.  5330. 
Congress  made  a  direct  finding  that: 

Money  transmitting  businesses  are  subject 
to  the  recordkeeping  and  reporting 
requirements  of  subchapter  II  of  chapter  53 
of  title  31.  •  •  •  Section  408(a)(1)(A)  of  the 
Money  Laimdehng  Suppression  Act,  31 
U.S.C.  5330  (Note). 

Thus,  Congress  assumed  that  the  sorts  of 
businesses  for  which  it  was  requiring 
registration  were  precisely  the  sorts  that 
would  be  (and  indeed  that  were  already) 
subject  to  the  Bank  Secrecy  Act's  rules. 
FinCEN  therefore  believes  that  Congress 
intended  the  definition  of  money 
transmitting  business  to  describe  that 
class  of  enterprises  that  were  both 
financial  institutions  and  required  to 
register  as  money  transmitting  services 
(or  money  services  businesses)  and  that 
the  harmonized  definitions  could  not  be 
read  to  include  any  businesses  that  were 
not  otherwise  eligible  for  treatment  as 
financial  institutions  under  31  U.S.C. 
5311.  The  purpose  of  the  changes  to  the 
definitions  of  financial  institution  was, 
in  accordance  with  this  understanding 
of  Congress'  intent  and  as  stated  in  the 
Notice  (62  FR  27890  and  27891),  to 
harmonize  the  two  sets  of  rules  by 
modernizing  the  definitions  of  money 
transmitter  and  the  other  terms  included 
as  components  in  the  new  money 
services  business  subcategory  of  the 
general  definition  of  "financial 
institution." 

While  the  final  definition  of  money 
transmitter  tracks  to  some  extent  the 
language  used  in  31  U.SiZ.  5330,  this  in 
no  way  indicates  a  reliance  upon  that 
section  for  authority,  but  instead 
indicates  the  Department  of  the 
Treasury's  desire  to  follow  Congress' 
lead  in  construing  the  term  "money 
transmitter"  in  a  way  that  reflects 
technological  advances,  and  the  need  to 
adapt  the  application  of  the  Bank 
Secrecy  Act  to  the  continually  evolving 
nature  of  the  industry  that  comprehends 
"financial  institutions." 

31  U.S.C.  5312  does  provide  such 
authority,  there  is  every  reason  for  the 
definitions  to  be  the  same,  and  the 
language  of  the  preamble  to  the  Notice, 
althou^  not  perhaps  ideal,  was 
sufficient  to  put  the  public  on  notice 
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that  both  matters  were  at  issue  in  the 
rulemaking. 

2.  Authority  for  Revisions  to  the 
Definition  of  Financial  Institution. 
Commenters  argued  that  the  Notice  gave 
insufficient  indication  that  a  general 
exercise  of  Treasury's  authority  to 
define  financial  institution  for  purposes 
of  the  Bank  Secrecy  Act  in  proposing  31 
CFR  103.11(uu)  was  a  subject  of  the 
rulemaking.  They  also  argued  that  no 
findings  had  been  made,  or  suggested  by 
the  Notice,  that  the  changes  were 
required  to  fight  money  laimdering,  and 
that  there  was  no  basis  in  the  record  in 
any  event  for  such  findings. 

Combining  the  new  registration 
requirements  with  the  rewriting  of 
provisions  of  the  financial  institution 
definition  in  a  single  dociunent  may 
have  led  to  a  misunderstanding  of  the 
reasons  or  basis  for  the  definitional 
changes.  However,  as  indicated  above, 
FinCEN  beUeves  that  the  Notice  made  it 
clear  that  the  revision  of  existing  Bank 
Secrecy  Act  definitions  involved  in  the 
components  of  money  services  business 
was  proposed  under  the  authority  of  31 
U.S.C.  5312  and  for  all  purposes  of  the 
Bank  Secrecy  Act.  See  62  FR  27890, 
27893,  and  27897. 

In  addition,  the  changes  made  to  the 
definitions,  with  the  exception  of  the 
addition  of  "stored  value,"  discussed 
separately  below,  merely  clarified  the 
scope  of  the  coverage  already  inherent 
in  the  existing  language  of  the  Bank 
Secrecy  Act  definitions.  For  example, 
the  definition  of  money  transmitter 
contained  in  31  CFR  103.1  l(n)(5) 
(revised  as  of  July  1, 1999),  which 
section  103.11(uu)(5)  of  the  final  rule 
will  replace,  stated  that  the  term 
financial  institution  included: 

(5)  A  licensed  transmitter  of  funds,  or  other 
person  engaged  in  the  business  of 
transmitting  funds. 

In  adopting  the  revised  definition, 
FinCEN  is  clarifying  the  meaning  of  the 
term  "person  engaged  in  the  business  of 
transmitting  funds"  within  the  scope  of 
the  interpretive  range  of  the  existing 
language  of  the  rule;  in  that  context, 
adoption  of  the  language  provided  by 
the  Congress  in  the  registration 
provisions  is  appropriate — if  not 
mandated — in  light  of  the  Congress' 
view  that  it  was  itself  simply  explicating 
the  scope  of  the  existing  regulatory 
language  in  requiring  registration  of 
certain  types  of  financial  institutions. 
Treasury,  indeed,  explicitly  sought  (and 
received)  comments  on  whether  "it  is 
necessary  or  appropriate  specifically  to 
exclude  certain  activities  from  the  scope 
of  registration  of  money  services 
businesses  (and  perhaps  as  well  from 
the  definition  of  money  transmitter  for 


purposes  of  the  Bank  Secrecy  Act 
regulations  generally)."  62  FR  27893. 

Other  commenters  argued  that  the 
definitional  changes  could  not  be  made 
in  any  event  without  specific  findings 
showing  that  the  changes  were  required 
to  fight  money  laundering.  The 
purposes  of  the  Bank  Secrecy  Act  are 
not  so  narrowly  set.  The  statute  is  aimed 
at  assuring  the  maintenance  of  records 
constituting  a  financial  trail,  and  the 
reporting  of  certain  transactions,  in  each 
case  because  the  records  and  reports 
"have  a  high  degree  of  usefulness  in 
criminal,  tax,  or  regulatory 
investigations  and  proceedings."  The 
Congressional  findings  underlying  the 
money  services  business  registration 
rules  adopt  the  same  objective.'^ 

3.  Stored  Value.  The  final  rule 
continues  to  treat  "stored  value"  as  a 
financial  instrument  whose  issuers  and 
sellers  are  financial  institutions  for 
purposes  of  the  Bank  Secrecy  Act. 
However,  the  final  rule  revises  the 
Notice  to  exempt  stored  value  issuers 
and  sellers  from  any  money  services 
business  registration  obligation.  Under 
the  circumstances,  the  only  immediate 
consequence  of  the  rule  will  be  to  make 
clear  that  currency  transactions  in 
excess  of  $10,000  by  stored  value 
issuers  and  sellers  require  reporting 
under  the  Bank  Secrecy  Act  (rather  than 
under  section  60501  of  the  Internal 
Revenue  Code)  and  that  businesses  that 
participate  as  financial  intermediaries  in 
transactions  in  which  stored  value  is 
transferred  electronically  may,  if 
otherwise  covered,  be  subject  to  the 
rules  requiring  the  maintenance  of 
records  for  funds  transfers  of  $3,000  or 
more. 

This  limited  treatment  of  stored 
value — which  frees  the  industry  from 
registration  requirements  to  which 
issuers  and  sellers  of  money  orders  and 
traveler's  checks  will  be  subject — 
eliminates  the  "chilling  effect"  on  the 
technology  industry  to  which 
commenters  objected.  The  limited  step 
that  is  being  taken  should  create 
certainty  as  to  the  outlines  of  the  Bank 
Secrecy  Act's  application  to  electronic 
funds  equivalents,  while  allowing 
further  development  prior  to  any 
rulemaking  that  deals  with  more 
specific  issues  such  as,  for  example, 
exemptions  for  "closed  system"  or  small 


'^Information  about  the  identity  and  ownership 
of  money  services  businesses  "would  have  a  high 
degree  of  usefulness  in  criminal,  tax,  or  regulatory 
investigations  or  proceedings";  the  registration 
requirement  will  assist  federal  and  other  law 
enforcement  and  supervisory  authorities  "to 
effectively  enforce  the  criminal  tax,  (sic)  and 
regulatory  laws  and  prevent  such  money  services 
businesses  from  engaging  in  illegal  activities."  See 
section  408(a)(1)(C)  and  (a)(2)  of  the  Money 
Laundering  Suppression  Act,  31  U.S.C.  S330  (Note). 


denomination  stored  value  devices  or 
the  terms  for  possible  tailored 
application  of  the  registration  or  other 
Bank  Secrecy  Act  requirements  to 
aspects  of  these  emerging  pa)rment 
products. 

4.  Other  Regulated  Financial 
Businesses.  A  number  of  commenters 
argued  that  the  final  rule  should 
eliminate  any  possible  application  to 
other  classes  of  financial  institutions,  of 
rules  aimed  at  money  services 
businesses;  the  argiunent  was  made  by 
banks,  securities  businesses  subject  to 
the  jurisdiction  of  the  Securities  and 
Exchange  Commission,  and  futures 
commission  merchants  and  other 
businesses  regulated  by  the  Commodity 
Futures  Trading  Commission.  (Banks 
and  brokers  and  dealers  in  seciuities 
are,  of  course,  already  subject  to  the 
Bank  Secrecy  Act.) 

Congress  characterized  money 
services  businesses  as  "largely 
unregulated,"  and  FinCEN  believes  that 
Congress  generally  did  not  find  a  need 
for  the  money  services  business  regime 
under  the  Bank  Secrecy  Act  to  extend  to 
other  federally  regulated  financial 
services  providers.  Accordingly,  under 
the  final  rule,  depository  institutions,  or 
securities  brokers  and  dealer,  futures 
commission  merchants,  or  other  persons 
registered  with  and  regulated  or 
examined  by,  the  Securities  and 
Exchange  Commission  or  the 
Commodity  Futures  Trading 
Commission  are  explicitly  excluded 
from  the  money  services  business 
definition.  (For  further  discussion,  see 
"Section-by-Section  Analysis,"  below.) 

5.  Application  of  Money  Tmnsaiitter 
Definition  to  Other  Businesses  Whose 
Activities  Include  Transmission  of 
Funds.  A  number  of  commenters  sought 
clarification  of  the  definition  of  money 
transmitter  and  objected  to  any 
interpretation  of  the  definition  that 
would  cause  to  be  classed  as  money 
transmitters  particular  businesses  that 
simply  transmit  funds  as  part  of  their 
other  business  activities.  Commenters 
raising  such  issues  included,  for 
example,  operators  of  hedge  fimds  and 
public  and  private  investment 
companies,  representatives  of  financial 
professionals,  persons  involved  in  real 
estate  closing  activities,  bank  credit  card 
systems,  clearing  corporations  and 
associations,  insurance  companies,  and 
bank  holding  companies  and 
subsidiaries.  All  of  these  commenters 
sought  assurance  that  their  businesses 
could  not  fall  within  the  definition  of 
money  transmitter  in  the  Notice. 

FinCEN  agrees  that  the  breadth  of  the 
definition  of  money  transmitter 
proposed  in  the  Notice  requires 
limitation  to  avoid  both  unnecessary 
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burde  i  and  the  extension  of  the  Bank 
Secre<f  j  Act  to  businesses  whose  money 
transniission  activities  either  do  not 
involye  significant  intermediation  or  are 
ancillkW  to  the  completion  of  other 
transa|c|tions.  But  the  varieties  of 
methods  by  which  funds  are  transmitted 
and  rqitiitted  by  persons  performing  the 
function  of  financial  intermediary  for 
that  pt<rpose,  as  well  as  the  pace  of 
finandi^  change,  make  any  rigid 
definition  both  impossible  and 
inadvjsable.  Ultimately,  the  question  of 
whether  a  particular  person  is  in  the 
"business"  of  transmitting  funds  is  a 
questibn  of  fects  and  circumstances.  The 
final  fiile  attempts  to  respond  to  the 
comiriQnts,  as  described  in  more  detail 
below,  by  providing  a  limitation  on  the 
scope  of  the  definition  to  make  clear 
that  tl^^  acceptance  and  transmission  of 
funds  4s  an  integral  part  of  the 
execution  and  settlement  of  a 
transaction  other  than  the  funds 
transmission  or  transfer,  for  example,  a 
bona  fole  sale  of  securities  or  other 
properiy,  will  not  cause  a  person  to  be 
a  morlay  transmitter  for  purposes  of  the 
Bank  Secrecy  Act. 

Regisl|i|ation 

Coi^i^ents  on  the  proposed 
registi^tion  requirements  concentrated 
on  foul  matters:  (i)  exclusions  bom 
those  requirements,  (ii)  agent 
registi^tion,  (iii)  registration  procedures, 
and  (iV}  the  content  and  terms  of  the 
agent  Ust. 

1.  ^tclusions  from  the  Registration 
Requmments.  The  Notice  excluded  the 
following  persons  from  the  registration 
requiiiQments:  the  United  States  Postal 
Service,  depository  institutions  {as 
defined  in  31  U.S.C.  5313(g)),  the 
United!  States,  a  State  or  political 
subdiyfsion  of  a  State,  or  a  person 
registered  with,  and  regulated  or 
examMed  by,  the  Securities  and 
Excha(4ge  Commission  or  the 
Comnibdity  Futiues  Trading 
Conunission.  In  response  to  a  specific 
request  for  comment  in  the  preamble  to 
the  Notice,  FinCEN  received  comments 
suggesting  that  other  persons  should  be 
excluded  fi'om  the  registration 
requiijdments. 

A  nil  mber  of  commenters  asked  that 
issuens,  sellers,  or  redeemers  of  stored 
value  products  be  so  excluded.  Those 
commenters  were  concerned  that  the 
application  of  the  registration 
requinements  to  issuers  of  stored  value 
prodiidts  would  cause  the  issuers  to 
defer  me  development  of  such  products, 
or  limdt  their  design  in  commercially 
imdesii^ble  ways  simply  in  order  to 
avoid  the  registration  requirements. 
They  yrere  also  concerned  that 
busin^^ses  that  might  otherwise  wish  to 


sell  or  redeem  stored  value  products 
would  not  do  so  if  they  might  be 
required  to  comply  with  the  registration 
requirements,  and  that  the  manner  in 
which  the  new  products  would  be 
marketed  was  not  sufficiently  settled  to 
permit  the  design  of  a  reasonable 
registration  system. 

Some  commenters,  however,  agreed 
with  the  inclusion  of  businesses 
engaged  in  issuing  or  selling  stored 
value  products  within  the  scope  of  the 
registration  requirements.  In  general, 
these  commenters  believed  it  was 
appropriate  to  subject  non-bank 
providers  of  electronic  payment  systems 
to  Bank  Secrecy  Act  requirements  in 
order  to  treat  purveyors  of  competing 
financial  services  in  the  same  manner. 

The  final  nile  excludes  issuers, 
sellers,  or  redeemers  of  stored  value 
products  fi-om  the  registration 
requirements.  Although  the  final  rule 
expressly  excludes  redeemers  of  stored 
value  products,  it  should  be  noted  that 
as  with  redeemers  of  traveler's  checks 
and  money  orders,  FinCEN  did  not 
intend  that  the  Notice  would  apply  to 
redeemers  of  stored  value  products  to 
the  extent  the  products  are  taken  in 
exchange  for  goods  or  general  services. 

One  commenter  recommended  that  a 
money  services  business  should  not  be 
required  to  register  if  it  would  qualify  as 
an  exempt  person  under  the  currency 
transaction  reporting  rules  (31  CFR 
103.22(d)).  The  final  nUe  does  not  adopt 
this  suggestion.  The  suggestion  would 
exclude  from  registration,  and 
consequently  the  agent  list  requirement, 
publicly  traded  money  services 
businesses  that  coidd  qualify  as  exempt 
persons  under  31  CFR  103.22(d). 
Because  these  publicly  traded  money 
services  businesses  operate  through 
extensive  networks  of  agents,  which 
may  not  be  exempt  from  currency 
transaction  reporting,  the  suggestion 
would  seriously  limit  information  about 
agents  of  money  services  businesses. 

Several  commenters  were  concerned 
that  because  some  credit  unions  provide 
money  transmitting  services  to  their 
customers,  and  some  banks  might  be 
acting  as  agents  of  a  money  services 
business,  these  depository  institutions 
could  be  subject  to  the  registration  rules 
in  §  103.41.  The  conunenters  asked  for 
clarification  that  banks  and  credit 
unions  are  not  required  to  be  registered. 
Paragraph  (a)(1)  of  §  103.41  of  the  Notice 
provided  that  the  section  did  not  apply 
to  depository  institutions.  The  final  nde 
goes  further  and  expressly  excepts 
banks  from  the  definition  of  money 
services  business  so  that  the  sentence  in 
proposed  paragraph  (a)(1)  relating  to 
depository  institutions  is  no  longer 
necessary.  Under  the  final  rule,  all  of 


section  103.41  is  inapplicable  to 
depository  institutions  such  as  banks 
and  credit  unions. 

Several  commenters  asked  that  non- 
bank  affiliates  and  subsidiaries  of  banks 
be  excluded  from  the  registration 
requirements.'-*  One  commenter  argued 
that  because  these  companies  are 
subject  to  regulation  by  the  Federal 
Reserve  Board  under  the  Bank  Holding 
Company  Act,  they  should  be  excluded. 
Another  commenter  recommended 
excluding  a  bank's  non-bank  affiliates 
and  subsidiaries  if  they  can  demonstrate 
that  they  have  some  type  of  Bank 
Secrecy  Act  compliance  program  in 
place. 

The  Bank  Secrecy  Act  rules,  in 
general,  do  not  adopt  a  consolidated 
group  approach  to  determining  whether 
a  company  is  or  is  not  subject  to 
particular  Bank  Secrecy  Act  provisions. 
That  is,  the  Bank  Secrecy  Act  rules  do 
not  look  to  the  status  of  a  parent 
company  in  a  bank  holding  company 
group  for  the  purpose  of  determining 
what  rules  a  company  owned  by  the 
parent  must  apply.  For  example,  the 
Banik  Secrecy  Act  regulations  do  not 
generally  treat  non-bank  subsidiaries  as 
falling  within  the  definition  of  bank  for 
purposes  of  the  Bank  Secrecy  Act 
regulations.  Thus,  the  final  rule 
continues  to  require  non-bank  affiliate 
and  subsidiaries  to  register  and 
maintain  a  list  of  then  agents. 

One  commenter  suggested  that  issuers 
of  monetary  instruments  that  are  sold 
only  through  banks  should  be  excluded 
from  the  registration  reqiurements.  In 
light  of  31  CFR  103.29,  which  requires 
banks  to  keep  records  of  certain 
transactions,  the  conunenter  believed 
there  would  be  little  informational  value 
gained  by  requiring  such  issuers  to 
register.  The  final  rule  does  not  adopt 
this  suggestion.  The  registration 
requirements  are  designed  to  create  a 
comprehensive  picture  of  money 
services  businesses,  which  will  provide 
law  enforcement  agencies  with 
information  either  currently  not 
available  or  not  available  in  an 
accessible  format.  Excluding  an  issuer 
whose  products  are  sold  exclusively 
through  banks  would  eliminate 
information  about  a  segment  of  this 
industry. 

One  commenter  questioned  the 
sufficiency  of  the  rulemaking  record 


"The  preamble  to  the  Notice  clarifieii  that  if  a 
bank  has  a  non-bank  subsidiary  or  affiliate  (e.g.  a 
brother-sister  subsidiary  owned  by  the  bank's 
holding  company)  that  itself  engages  in  a  money 
services  business  (or  a  broker-dealer  has  a  non- 
broker-dealer  affiliate  that  engages  in  a  money 
services  business),  the  affiliate  must  register  even 
though  the  bank  (or  broker-dealer)  is  not  required 
to  register. 
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with  respect  to  the  registration  of  check 
cashers.  According  to  the  commenter, 
nothing  in  the  record,  including  the 
New  York  enforcement  operations  and 
geographic  targeting  orders  discussed  in 
the  May  21, 1997  notices  of  proposed 
rulemaking,  supports  the  proposition 
that  the  check  cashing  function  has  been 
or  is  being  abused  by  the  illicit  drug 
industry  and  criminal  money 
laundering.  The  comment  fails  to  take 
into  account  the  feet  that  Congress 
specifically  included  check  cashers 
among  those  businesses  that  are 
required  to  register  with  the  Department 
of  the  Treasury  when  it  enacted  31 
U.S.C.  5330. 

A  commenter  also  recommended  that 
check  cashers  should  not  be  required  to 
register  if  they  engage  in  other  money 
services  business  activities,  for  example, 
money  transmitting,  as  an  agent  for 
others.  The  commenter  indicated  that 
approximately  90  per  cent  of  check 
cashers  are  also  agents  for  money 
transmitters  and  would  be  included  on 
the  agent  lists  of  the  transmitters.  The 
final  rule  does  not  adopt  this 
recommendation.  Section  5330  does  not 
contemplate  that  businesses  that 
conduct  money  services  activities  on 
their  own  behalf  will  be  excluded  from 
registration  simply  because  they  also  act 
as  agents  for  other  money  services 
businesses. 

One  commenter  suggested  that,  in  the 
future,  "wire  transmitters"  should  be 
exempt  bom  state  registration 
requirements  if  the  transmitters  comply 
with  federal  registration  requirements. 
FinCEN  is  interested  in  sharing 
information,  and  otherwise  coordinating 
with,  state  regulators  to  reduce    ' 
administrative  burden,  but  31  U.S.C. 
5330(a)(3)  states  that  the  federal 
registration  requirements  "shall  not  be 
construed  as  superseding  any 
requirement  of  State  law  relating  to 
money  [services]  businesses  operating 
in  such  State." 

2.  Agent  Registration.  Commenters 
raised  a  niunber  of  issues  about  agent 
registration.  Most  of  the  comments 
sought  a  clarification  of  the  meaning  of 
the  term  "agent,"  sought  an  increase  in 
the  dollar  amount  of  the  registration 
threshold,  and  questioned  the  need  for 
agent  registration. 

The  Notice  did  not  contain  a  specific 
definition  of  the  term  "agent"  for 
purposes  of  the  money  services  business 
registration  rules,  including  the 
requirement  that  a  list  of  agents  be 
maintained  by  each  money  services 
business  as  part  of  its  registration 
requirement,  histead  the  Notice  spoke 
simply  of  "agents."  Commenters 
recommended  that  the  term  "agent"  be 
defined  or  that  the  term  be  replaced 


with  a  more  neutral  term  such  as  selling 
outlet.  A  niunber  of  commenters  argued 
that  they  did  not  believe  that  the  terms 
of  the  contracts  under  which  they 
authorize  persons  to  sell  their  money 
services  products  should  be  read  to  treat 
those  persons  as  agents. 

FinCEN  believes  that  the  relationship 
between  issuers  or  service  providers  and 
(wrsons  at  the  point  of  sale  for  particular 
products  is  governed  by  the  law  of 
agency,  and  that  in  most  (if  not  all) 
cases  the  businesses  at  which  these 
products  or  services  are  sold  to  the 
public  are  non-servant  agents  of  the 
issuers  or  service  providers  ''*;  thus, 
such  businesses  must  be  included  on 
the  agent  lists  required  to  be  maintained 
with  respect  to  "agents"  by  31  U.S.C. 
5330(c)(1)(A).  As  indicated  elsewhere  in 
this  preamble,  Congress's  use  of  the 
term  "agent"  in  31  U.S.C.  5330  indicates 
a  similar  understanding.  Thus,  it  is 
expected  that  a  money  services  business 
will  include  on  the  agent  list  any 
businesses  it  authorizes  to  sell  its 
money  services  or  money  products. 

The  bulk  of  the  comments  on  the 
registration  requirement  concerned  the 
registration  of  businesses  whose  status 
as  money  services  businesses  derived 
solely  from  the  fact  that  they  sold 
products  or  services  issued  or 
performed  by  others.  The  Notice  had 
required  independent  registration  of 
such  agent  businesses  if  the  voliune  of 
money  services  products  or  services 
sold  or  performed  through  such 
businesses  was  $50,000  in  any  month. 

Commenters  questioned  the  level  of 
the  proposed  registration  threshold. 
Most  of  these  commenters  believed  that 
the  threshold  was  too  low  and 
recommended  increasing  the  threshold 
to  at  least  $100,000  a  month  or 
preferably  $500,000  a  month  (or 
$500,000  a  month,  annualized).  One 
commenter,  however,  reconunended 
lowering  the  threshold  to  $25,000  a 
month  or  even  zero.  Another  commenter 
suggested  that  a  threshold  based  on  an 
annual  rather  than  a  monthly  amount 
would  be  less  likely  to  cause  agents  to 
meet  the  threshold  because  of  seasonal 
or  holiday  sales.  As  explained  below, 
the  final  rule  defers  agent  registration 
and  thus  eliminates  the  registration 
threshold. 


'*  Of  course,  in  cases  in  which  the  products  or 
services  are  offered  at  branches  of  the  issuers  or 
providers,  the  individuals  involved  are  likely 
servants  of  the  issuers  or  providers.  (It  has  long 
been  clear  that  an  "agent"  of  a  financial  institution 
is  itself  a  financial  institution.  See,  31  CFR 
103.11(a).)  FinCEN  is  aware  of  few,  if  any,  claims 
prior  to  the  issuance  of  the  Notice,  that  the  language 
in  section  103.11(n)  does  not  fully  comprehend 
businesses  at  which  money  services  products  were 
sold  to  the  public. 


Commenters  argued  that  because  a 
money  services  business  includes 
information  about  its  agents  on  its  agent 
list,  no  agent  should  be  required  to 
register  independently  with  Treasury. 
Instead,  several  of  these  commenters 
argued,  a  money  services  business 
should  register  its  agents  with  Treasury, 
or  as  one  commenter  suggested,  should 
simply  submit  its  agent  lists  to  the 
Treasury  Department. 

This  registration  requirement  for 
agents  reflected  the  terms  of  31  U.S.C. 
5330(c)(2).  That  paragraph  states  that: 

The  Secretary  of  the  Treasury  shall 
prescribe  regulations  establishing,  on  the 
basis  of  such  criteria  as  the  Secretary 
determines  to  be  appropriate,  a  threshold 
point  for  treating  an  agent  of  a  money 
transmitting  business  as  a  money 
transmitting  business  for  purposes  of  [section 
5330]. 

The  manda*:e  to  require  registration  of 
"large  agents"  was  tempered  both  by  the 
grant  to  the  Secretary  of  discretion  to  fix 
the  criteria  defining  registrable  agents, 
and  by  a  Congressional  statement,  in  the 
Conference  Report  accompanying  the 
bill,  that: 

The  intent  of  the  Conferees  is  to  eliminate 
the  need  for  all  agents  of  money  transmitting 
businesses  to  register  with  the  Secretary. 
Such  massive  registration  of  thousands  of 
agents  would  only  create  another  needless 
and  costly  administrative  burden.  This 
legislation  is  designed  to  reduce  unnecessary 
paperwork,  not  create  additional 
administrative  burdens  for  law  enforcement. 

The  statute's  agent  registration 
requirement  permits  the  identification 
of  significant  points  for  the  movement 
of  fimds  into  die  financial  system, 
especially  points  at  which  one  or  more 
money  services  business  products  or 
services  are  grouped  together  (as,  for 
example,  in  so-caUed  "giro  houses"). 
But  selecting  criteria  that  will  further 
that  objective  in  a  cost  efficient  manner 
is  difficult  at  best.  Money  services 
business  volume  levels  are  unlikely  to 
be  imiform  throughout  the  nation,  and 
even  within  particular  areas  variations 
can  reflect  the  size  of  an  agent's  other 
business  rather  than  any  absolute 
variation  from  a  theoretical  norm. 

Rather  than  attempting  to  set  criteria 
on  the  basis  of  imperfect  knowledge,  the 
Department  of  the  Treasury  has  decided 
to  defer  any  implementation  of  the  agent 
registration  provisions.  Instead,  money 
services  businesses  are  asked  simply  to 
note  on  the  agent  lists  they  are  required 
to  maintain  the  months  in  the  preceding 
twelve  month  period  in  which  every 
agent  generated  a  volume  of  money 
services  business  products  of  more  than 
$100,000. 

Thus,  imder  the  final  rule,  a  firm  that 
is  a  money  services  business  solely 
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because  it  offers  products  or  services  on 
behalf  of  another  money  services 
business  need  not  now  register  with  the 
IDepartment  of  the  Treasury.  It  should  be 
noted  uat  a  firm  that  both  offers 
produQ^  or  services  on  behalf  of 
anothe^  money  services  business  and  in 
addition  offers  its  own  money  services 
produdts  or  services  (that  is,  exchanges 
currenckr,  flashes  checks,  or  transmits 
funds  for  customers  through  channels  or 
mechanisms  of  its  own)  is  required 
indepetndently  to  register  under  this  rule 
(and,  ti>  the  extent  that  it  is  an  agent, 
must  be  carried  on  the  agent  list  of 
anotheirl  money  services  business  as 
well).  I , 

3.  Rnistration  Procedures.  The  Notice 
set  forth  the  general  requirement  to 
register! a  monej'  ser\'ices  business  and 
to  repdrt  on  the  registration  form  the 
information  required  by  section  5330(b) 
and  any  other  information  required  by 
the  forni.  In  the  preamble  to  the  Notice, 
1  noted  its  imderstanding  that 
ion  required  to  be  included  on 
ation  form  (and  on  the  agent 
It  include  privileged  and 
itial  trade  secrets,  commercial, 
and  finincial  information.  FinCEN  also 
explained  that  while  Congress  affirmed 
in  the  ffgislative  history  tibat 
confid^tial  proprietary  or  trade  secret 
information  provided  by  registrants  may 
be  disclosed  only  subject  to  applicable 
law,  Cobgress  anticipated  that  certain 
information  derived  from  the 
registrliion  material  would  be  made 
availal^le  to  the  public,  but  in  a  manner 
that  bajlknces  the  need  to  protect 
confid^itial  business  information  and 
the  need  for  the  public  to  have  access 
to  infortnation  about  businesses  on 
which  me  public  relies.  H.R.  Conf.  Rep. 
No.  asa  103  Cong.,  2d  Sess.  192-93 
(1994)J  JFinCEN  specifically  invited 
comm^^t  on  how  to  make  certain 
informHtion  provided  by  registrants 
available  to  the  public  without  revealing 
confidebtial  business  information. 

Sevaml  commenters  expressed 
concerns  about  the  need,  for 
competitive  reasons,  to  avoid  disclosure 
to  the  public  of  confidential  information 
on  theiilegistration  form  or  agent  list, 
particularly  information  about  business 
volume  and  the  dollar  size  of 
transa<i^ons.  FinCEN  will  not  release 
confid^tial  information  on  the 
registr«{ion  form  or  agent  list  except  as 
required  or  permitted  by  law.  Moreover, 
before  FinCEN  releases  any  other 
inform|3tion  that  may  be  included  on  the 
registration  form  or  agent  list,  FinCEN 
will  w6rk  with  money  services 
busineisbes  to  establish  specific 
procediires  for  release  of  such 
informj^on  to  the  public.  FinCEN 
anticipates  that  such  procedures  would 


exclude  the  release  of  information  (other 
than  perhaps  limited  statistical 
information)  about  agents  of  money 
services  businesses. 

4.  Agent  Ust.  Most  of  the  commenters 
addressing  the  agent  list  requirement 
recommended  that  a  money  services 
business  be  permitted  to  provide  less 
information  than  the  Notice  required. 
The  commenters  argued  that 
information  not  now  on  agent  lists 
prepared  for  state  licensing  purposes — 
especially  information  about  the  year  in 
which  an  agent  first  became  an  agent 
and  about  the  agent's  transaction 
accounts — would  be  difficult  to  provide. 
The  commenters  indicated  they  would 
either  have  to  compile  the  rest  of  the 
information  from  other  records  (which 
might  not  be  in  electronic  format,  or  in 
a  format,  electronic  or  otherwise,  that 
was  easily  retrievable)  or  request  the 
necessary  information  from  their  agents. 
Some  commenters  suggested  that  money 
services  businesses  be  permitted  to 
provide  all  the  requested  information 
prospectively  rather  than  trying  to 
gather  the  information  for  existing 
agents.  Alternatively,  commenters 
suggested  that  the  information  required 
to  be  included  on  the  agent  list  should 
be  limited  to  the  same  information  that 
a  money  services  business  must  provide 
about  its  agents  for  state  licensing 
puirposes.  Generally  this  information 
includes  only  the  name  of  the  agent,  the 
agent's  locations,  and  the  services  the 
agent  provides." 

The  final  rule  continues  generally  to 
require  that  the  information  requested 
by  the  Notice  must  be  included  on  the 
agent  list.  In  response  to  the  comments, 
however,  the  final  nile  provides  that 
with  respect  to  any  agent  that  is  an 
agent  of  the  money  services  business 
maintaining  the  list  before  the  first  day 
of  the  month  beginning  after  February 
16,  2000,  the  list  need  not  include 
information  about  the  year  in  which  the 
agent  first  became  an  agent  and  the 
agent's  branches  or  subagents.  Such 
information  must  be  made  available, 
however,  upon  the  request  of  FinCEN  or 
any  other  appropriate  law  enforcement 
agency  (including,  without  limitation, 
the  examination  function  of  the  Internal 
Revenue  Service  in  its  capacity  as 
delegee  of  Bank  Secrecy  Act 


"More  than  one  commenter  argued  that  requiring 
the  information  requested  on  the  agent  list  exceeds 
FinCEN's  authority  under  31  U.S.C.  5330. 
According  to  the  cominenters.  FinCEN  may  ask  for 
the  agent's  name  and  address  only.  Although 
section  5330  specifically  requires  the  agent's  name 
and  address,  the  section  does  not  constrain 
FinCEN's  authority  in  the  manner  suggested  by  the 
commenters.  Section  5330  authorizes  FinCEN  to 
request,  in  addition  to  the  name  and  address,  "such 
other  information  about  such  agents  as  the 
Secretary  may  require."  31  U.S.C  5330(c)(1)(A). 


examination  authority).  With  respect  to 
any  agent  that  becomes  an  agent  on  or 
after  the  first  day  of  the  month 
beginning  after  February  16,  2000,  the 
list  must  include  all  of  the  requested 
information,  including  the  date  the 
agent  first  becomes  an  agent  and  the 
agent's  branches  or  subagents. 

As  indicated  above,  one  additional 
element  is  added  to  the  information 
required  to  be  included  in  the  agent  Ust. 
That  element  is  the  notation  of  each 
month  in  the  12-month  period 
immediately  preceding  January  1,  2002, 
and  each  January  1  thereafter,  in  which 
the  gross  transaction  amount  of  the 
agent's  sale  of  products  or  services 
offered  by  the  money  services  business 
maintaining  the  list  exceeded  $100,000. 
Setting  the  requirement  at  $100,000 
generally  limits  it  to  agents  doing  more 
than  $1  million  of  money  services 
business  transactions  annually,  is  an 
amount  suggested  in  the  comments  as  a 
threshold  for  agent  registration,  and 
gives  knowledge  about  agent  volume 
which  can  be  evaluated  to  determine 
whether  the  implementation  of  agent 
registration  should  continue  to  be 
deferred.  That  requirement  is 
prospective,  does  not  take  effect  for  at 
least  18  months,  and  involves  a  single 
recordkeeping  threshold.  Moreover,  the 
requirement  involves  only  information 
that  must  flow  to  each  money  services 
business  in  the  performance  of  its 
normal  business  functions,  and  the 
addition  of  this  element  to  the  agent  list 
derives  from  the  elimination  frt)m  the 
rule  of  the  most  heavily  criticized 
element  of  the  original  proposal,  the 
agent  registration  requirement. 

V.  Section-by-Section  Analjrsis 

A.  103.1 1— Meaning  of  Terms 

1.  31  CFR  103.1l(c)(7>— Definition  of 
"Bank" 

One  component  of  the  definition  of 
"bank"  in  31  CFR  103.11(c)  speaks  of 
"[a]ny  other  organization  chartered 
imder  the  banking  laws  of  any  State  and 
subject  to  the  supervision  of  the  bank 
supervisory  authorities  of  a  State."  In 
many  states,  various  money  services 
businesses  are  licensed  or  examined  by 
state  banking  departments.  In  order  to 
avoid  any  confusion  about  the 
interaction  of  the  "bank"  and  "money 
services  business"  definitions,  the 
phrase  "(except  a  money  services 
business)"  has  been  added  to  31  CFR 
103.11(c)(7). 

2.  31  CFR  103.1l(n)(3)— Definition  of 
Financial  Institution  to  Include  "Money 
Services  Business" 

The  final  rule  retains  the  addition  of 
a  new  category  called  "money  services 
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business"  to  the  definition  of  financial 
institution.  The  new  category  includes 
the  financial  institutions  previously 
defined  at  31  CFR  103.11(n)(3).  (4).  (5), 
and  (10),  and  will  pennit  these 
institutions  to  be  referred  to,  when 
necessary,  by  one  convenient  term. 
FinCEN  believes  this  restructuring  of 
the  definition  of  financial  institution 
will  clarify,  and  facilitate  flexibility  in 
the  admii^stration  of,  the  Bank  Secrecy 
Act  regulations.  (As  a  result  of  this 
restructuring,  31  CFR  103.1l(n)(4).  (5). 
and  (10)  will  be  deleted,  and  31  CFR 
103.11(n)(6),  (7).  (8)  and  (9)  will  be 
redesignated  as  31  CFR  103.11(n)(4),  (5), 
(6)  and  (7)). 

3.  31  CFR  103.11(uu)— Definition  of 
Money  Services  Business 

This  section  defines  money  services 
business.  The  term  includes  each  agent, 
agency,  branch,  or  office  within  the 
United  States  of  any  person  doing 
business,  whether  or  not  on  a  regular 
basis  or  as  an  organized  business 
concern,  in  one  or  more  of  the  capacities 
listed  in  (l)-(6)  below.  (It  should  be 
noted  that  only  one  registration  form  per 
money  services  business  is  reauired.) 

Regulated  Businesses.  The  definition 
of  "money  services  business"  excludes 
persons  registered  with,  and  regulated 
or  examined  by,  the  Securities  and 
Exchange  Commission  or  the 
Commodity  Futures  Trading 
Commission.  This  provision  excludes 
from  the  new  regulatory  structujre  for 
money  services  businesses  the  financial 
services  businesses  regulated  by  those 
agencies.  The  exclusion  from  the 
definition  does  not  apply  to  issuers 
whose  secxuities  offerings  are  registered 
with  the  SEC  under  the  Securities  Act 
of  1933  or  companies  whose  securities 
are  registered  with  the  Commission 
under  the  Securities  Exchange  Act  of 
1934.  The  companies  themselves  are  not 
registered  with  the  SEC,  and  these 
entities  are  not  intended  to  be  excluded 
from  the  rule's  definition  of  money 
services  businesses  because  the 
Commission  neither  regulates  nor 
examines  the  business  activities  of  those 
companies.  Instead,  it  establishes,  by 
regulation,  disclosure,  accounting,  and 
other  related  standards  for  them. 
Accordingly,  businesses  that  engage  in 
the  activities  described  in  31  CFR 
103.11(uu)  are  not  excluded  from  the 
definition  merely  because  their  shares 
are  publicly  held  and  registered  with 
the  SEC. 

Several  commenters  asked  that  any 
exemption  for  depository  institutions  or 
other  regulated  businesses  be  extended 
to  holding  companies  or  subsidiaries  of 
those  businesses — for  example  to  bank 
holding  companies  or  bank  operating 


subsidiaries.  As  explained  in  greater 
detail  at  "Exclusion  from  the 
Registration  Requirement"  above,  the 
Bank  Secrecy  Act  rules  at  present 
operate  on  an  individual  entity  rather 
than  a  consolidated  group  basis;  so  long 
as  that  is  so.  each  corporation  in  a 
controlled  group  must  be  analyzed 
separately  to  determine  its 
characterization  imder  the  Bank  Secrecy 
Act  and  its  rules. 

Thresholds.  The  Notice  contained  a 
threshold  of  $500  for  any  person  any 
day  at  or  below  which  a  business 
otherwise  included  within  the 
definition  of  a  currency  dealer  or 
exchanger,  a  check  casher.  or  an  issuer, 
seller,  or  redeemer  of  money  orders, 
traveler's  checks  or  stored  value  would 
not  be  a  money  services  business.  In  the 
final  rule  that  threshold  has  been  raised 
in  each  case  to  $i;000  for  any  person 
any  day  in  one  or  more  transactions. 

"The  addition  of  explicit  floors  in  the 
definitions  relating  to  currency 
exchange  and  check  rashing  businesses 
is  an  attempt  to  eliminate  from  Bank 
Secrecy  Act  treatment  those  businesses, 
such  as  grocery  stores  and  hotels,  that 
cash  checks  or  exchange  ciirrency  as  an 
acconunodation  to  customers  who  are 
otherwise  purchasing  goods,  services,  or 
lodging  from  the  businesses  involved. 
(Of  course,  currency  exchange  and 
check  cashing  businesses  that  exceed 
the  threshold  become  subject  to  the 
general  Bank  Secrecy  Act  reporting  and 
recordkeeping  requirements  if  the 
amounts  involved  are  sufficientiy  high 
to  implicate  particular  reporting  or 
recordkeeping  thresholds,  for  example, 
the  $10,000  threshold  fw  currency 
transaction  reporting.) 

In  determimng  whether  the  $1 ,000 
definitional  floor  is  met  in  the  case  of 
a  particular  definition,  different  money 
services  provided  by  the  same  business 
are  not  aggregated.  "Thus,  for  example,  a 
hotel  that  in  fact  limits  its  check  cashing 
services  to  $650  for  a  customer  on  any 
day  and  in  fact  limits  its  currency 
exchange  services  to  $600  for  a 
customer  on  any  day  does  not  meet  the 
$1,000  definitional  floor  for  check 
cashers  or  for  ciurency  exchangers. 

(1)  Currency  dealer  or  exchanger.  The 
definition  of  cxirrency  dealer  or 
exchanger  is  unchanged,  other  than  for 
the  increase  of  the  $500  threshold  to 
$1,000.  The  Notice  invited  comment  on 
whether  the  old  definition  of  currency 
dealer  or  exchanger  appearing  at  31  CFR 
103.11(i)  was  still  necessary  in  light  of 
the  carve  out  of  banks  from  the 
recordkeeping  requirements  of  31  CFR 
103.37.  In  response  to  comments,  that 
definition  is  removed  from  31  CFR 
103.11(i).  but  the  language  of  the 
recordkeeping  rules  of  31  CFR  103.37  is 


being  amended  specifically  to  exclude 
banks  that  offer  services  in  dealing  or 
exchanging  cmrency  to  their  customers 
as  an  adjunct  to  their  regular  services. 

(2)  Check  casher.  The  definition  of 
check  casher  is  also  unchanged,  other 
than  for  the  increase  of  the  $500 
threshold  to  $1,000.  Several 
commenters  suggested  that  the 
threshold  should  be  lowered  rather  than 
raised;  however,  the  registration  of 
businesses  that  only  cash  checks, 
especially  those  that  do  so  as  an 
accommodation  for  customers  and  then 
in  an  amoimt  of  $1 ,000  or  less  per  day. 
is  not  necessary  at  this  time  to 
accomplish  the  Congressional  intent 
behind  section  5330. 

(3)  Issuer  of  traveler's  checks,  money 
orders,  or  stored  value.  The  definition  of 
issuer  of  traveler's  checks  or  money 
orders  or  stored  value  is  also  unchanged 
other  than  for  the  increase  of  the  $500 
threshold  to  $1,000.16 

(4)  Seller  or  redeemer  of  traveler's 
checks,  money  orders,  or  stored  value. 
The  definition  of  seller  or  redeemer  of 
traveler's  checks  or  money  orders  or 
stored  value  is  also  unchanged  other 
than  for  the  increase  of  the  $500 
threshold  to  $1,000. 

The  $1,000  floor  in  31  CFR 
103.11(uu)(4)  replaces  the  definitional 
floor  (of  $150,000  sold  in  instruments 
per  30-day  period)  for  selling  agents  in 
31  CFR  103.11(n)(4).  The  $150,000 
limitation  produces  a  great  deal  of 
unnecessary  complexity  (dealing  with 
the  movement  of  particular  businesses 
into  or  out  of  the  scope  of  the  Bank 
Secrecy  Act)  and  does  not,  in  FinCEN's 
view,  any  longer  provide  a  meaningful 
threshold  for  distinguishing  between 
businesses  that  ought  to.  or  that  need 
not,  incorporate  appropriate  Bank 
Secrecy  Act  rules  into  their  operations 
(or  the  operations  they  undertake  on 
behalf  of  their  principals).  Moreover,  the 
operation  of  the  $150,000  limitation 
would  exclude  bom  Bank  Secrecy  Act 
treatment  particular  transactions  (for 
example  purchases  of  money  orders  of 
more  than  $3,000  imder  the  customer 
verification  and  recordkeeping  rules  of 
31  CFR  103.29,  or  transactions  in  excess 
of  $10,000  under  the  currency 
transaction  reporting  rules  of  31  CFR 
103.22)  that  ought  not  be  so  excluded, 
regardless  of  the  overall  volume  of  sales 
of  a  particular  business^ 

The  definition  in  31  CFR 
103.11(uu)(4)  extends  to  "redeemers"  of 
money  orders  and  traveler's  checks  only 
insoiar  as  the  instruments  involved  are 


"The  definition  eliminates  the  phrase  "similar 
instruments"  in  response  to  comments  that  said  the 
phrase  was  too  vague.  The  phrase  has  also  been 
eliminated  from  the  definition  of  seller  or 
redeemers. 


ise  "similar 
>  that  said  the 
also  been 
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redeemed  for  monetary  value — that  is, 
for  cun  ^ncy  or  monetary  or  other 
negotiable  or  other  instruments.  The 
taking  of  the  instruments  in  exchange 
for  good^  or  general  services  is  not  a 
redemption  for  piuposes  of  these  rules. 
(See,  however,  26  CFR  1.60501- 
l(c}(l)(ii)(B)  for  situations  in  which 
certain  (traveler's  checks  or  money 
orders  ^^niong  other  instruments)  may 
be  treateid  as  currency,  if  taken  in 
exchange  for  certain  goods  or  services, 
for  piu^bses  of  the  requirement  that 
businesses  not  subject  to  the  rules  in  31 
CFR  part  103  report  transactions  in 
currency  in  excess  of  $10,000.) 

(5)  Aianey  tmnsmitter.  The  definition 
of  mon(  !y  transmitter  continues  to 
reflect  me  determination  that  the 
definitions  of  that  term  for  purposes  of 
the  genial  Bank  Secrecy  Act  rules  and 
the  regijstration  rules  should  be  the 
same.  Ai  noted  above,  a  limitation  on 
the  definition  has  been  added  to  clarify 
insofar  as  possible  the  reach  of  the 
definition,  when  it  is  combined  with  the 
general  limitation  on  the  scope  of 
money  services  business.'^  Particular 
classes  dr  subclasses  of  money 
transmijtters  can  be  excluded  bom  the 
operati^h  of  the  definition  for  particular 
substantive  rules  {as  for  example  the 
proposed  rule  relating  to  the  reporting 
of  susp^i  ious  activities  by  money 
transmiitiers  excluded  from  its  coverage 
sellers  or  transmitters  of  stored  value  or 
other  advanced  electronic  pajonent 
system  broducts). 

(6)  Umed  States  Postal  Service.  The 
definitibiD  of  United  States  Postal 
Service  has  not  been  changed.  Thus, 
imlike  ijhe  prior  regulation,  which 
treated  the  United  States  Postal  Service 
as  a  financial  institution  only  with 
respect  tp  the  sale  of  money  orders,  the 
final  TuU  treats  the  Postal  Service  as  a 
financial  institution  with  respect  to  its 
provisioh  of  any  money  services 
products.  The  Postal  Service,  in  its 
cooune^s,  requested  clarification  of  the 
status  oif|an  "international  postal  money 
order"  ijUider  the  nUes.  FinCEN  believes 
that  that  topic  is  not  appropriate  for 
treatment  in  a  general  rule.  '^ 


"The  tion  "money  transmitter"  in  31  CFR 
103.n(uuO(5)  is  not  necessarily  synonymous  with 
the  term  'It^smittor's  financial  institution"  in 
existing  3i  CFR  103.1  l(mm).  The  term 
"transmitfdr's  financial  institution"  in  existing  31 
CFR  103.lii(nun)  was  designed  with  a  narrower 
purpose  i]4  knind — "to  preserve  as  much  uniformity 
as  possibl^''  between  the  special  rules  for 
recordkeeping  for  wire  transfers  and  the  language 
of  Article  4A  of  the  Uniform  Commercial  Code.  See 
60  FR  220j  (January  3. 1995). 

■"This  comment,  like  a  number  of  other 
commenta,  ^concerns  the  application  of  these  rules 
in  specific  lituations,  for  example,  armored  car 
companies  FinCEN  does  not  believe  it  is 


appropriate 


in  the  con||xt  of  a  general  rulemaking,  but  is 


to  resolve  those  fact  specific  situations 


4.  31  CFR  103.11(w)— Definition  of 
Stored  Value 

The  definition  of  stored  value  is 
imchanged.  Given  the  determination  to 
exclude  stored  value  from  the 
registration  requirements,  FinCEN  does 
not  believe  that  it  is  necessary  now  to 
exclude  particular  "closed  systems" 
from  the  limited  application  of  the  Bank 
Secrecy  Act  to  such  instnunents,  or  to 
issue  a  threshold  exclusion  based  upon 
the  maximum  value  capable  of  storage 
on  particular  media.  It  agrees  that 
consideration  of  both  such  steps  would 
be  appropriate  if  the  treatment  of  stored 
value  imder  the  Bank  Secrecy  Act  were 
to  be  expanded  at  a  future  date. 

B.  103.41 — Registration  of  Money 
Seniccs  Businesses 

1.  31  CFR  103.41(a)(1)— Registration 
Requirement;  In  General 

The  final  rule  continues  to  provide 
that  a  money  services  business  (whether 
or  not  licensed  as  a  money  services 
business  by  any  State)  must  register 
with  the  Department  of  the  Treasury 
and,  as  part  of  that  registration,  must 
maintain  a  list  of  its  agents.  The  final 
rule  expressly  excludes  from  the 
registration  and  list  requirements  the 
following  persons:  the  United  States 
Postal  Service,  an  agency  of  the  United 
States,  of  any  State,  or  of  any  political 
subdivision  of  a  State,  and  any  person 
to  the  extent  that  the  person  is  an  issuer, 
seller,  or  redeemer  of  stored  value. 
Unlike  the  Notice,  the  final  rule  does 
not  expressly  exclude  from  the 
registration  and  list  requirements  a 
depository  institution  (as  defined  in  31 
U.S.C.  5313(g))  or  a  person  registered 
with,  and  regulated  or  examined  by,  the 
Seciuities  and  Exchange  Commission 
(SEC)  or  the  Commodity  Futiues 
Trading  Commission  (CFTC).  Such  an 
express  exclusion  in  paragraph  (a)(1)  of 
section  103.41  is  unnecessary  because 
the  final  rule  revises  the  definition  of 
money  services  businesses  to  exclude 
those  persons. 

2.  103.41(a)(2)— Agent  Registration 

As  noted  above,  the  final  rule  defers 
indefinitely  implementation  of  a 
requirement  that  a  money  services 
business  that  offers  products  or  services 
as  an  agent  on  behalf  of  another  money 
services  business  register  with  the 
Department  of  the  Treastuy  if  the  former 
firm  exceeds  a  "threshold  point"  set  by 
the  Secretary.  If,  however,  a  firm  in 
addition  to  offering  products  or  services 
on  behalf  of  another  money  services 
business,  offers  its  own  money  services 


willing  to  consider  them  in  the  context  of  specific, 
fact  based  inquiries. 


products  or  services  (that  is,  exchanges 
currency,  cashes  checks,  or  transmits 
funds  for  customers  through  channels  or 
mechanisms  of  its  own),  the  firm  must 
register  independently. 

3.  31  CFR  103.41(a)(3)— Agent  Status. 

The  final  rule  provides  that  the 
determination  of  whether  a  person  is  an 
agent  depends  on  all  the  facts  and 
circumstances. 

4.  31  CFR  103.41(b)(1)— Registration 
Procediu^s;  In  General 

The  Notice  set  forth  the  general 
requirement  to  register  a  money  services 
business  and  to  report  on  the 
registration  form  the  information 
required  by  31  U.S.C.  5330  and  any 
other  information  required  by  the  form. 
A  draft  of  the  registration  form  was 
discussed  at  a  public  meeting  in 
September  1997.  Although  this  section 
of  the  preamble  discusses  comments  on 
the  draft  form,  money  services 
businesses  should  bear  in  mind  that 
FinCEN  expects  to  continue  to  work 
with  the  money  services  business 
industry  to  develop  the  registration 
form.  As  part  of  that  process,  FinCEN 
will  publish  in  the  Federal  Register  a 
separate  notice  regarding  the  form. 

A  commenter  pointed  out  that  for 
certain  items,  for  example,  the  name 
and  address  of  directors,  the 
instructions  to  the  draft  form  discussed 
at  the  September  1997  public  meeting 
request  a  more  limited  set  of 
information  than  coidd  be  required 
imder  section  5330(b).  The  commenter 
asked  that  the  information  requested  by 
the  final  rule  be  limited  in  the  same 
manner  as  in  the  instructions  to  the 
form.  Accordingly,  the  final  rule 
continues  to  set  forth  the  general 
requirement  to  register  and  report  the 
information  required  by  31  U.S.C.  5330, 
but  the  words  "to  the  extent  required  by 
the  form"  have  been  added  after  the 
words  "the  information  required  by  31 
U.S.C.  5330."  A  similar  change  has  been 
made  regarding  the  identity  of  the 
person  who  is  responsible  for  filing  the 
registration  form. 

Section  5330(b)  provides  that  the 
registration  shall  include  an  "estimate 
of  the  volume  of  business  in  the  coming 
year  (which  shall  be  reported  annually 
to  the  Secretary)."  The  instructions  to 
the  draft  form  thus  require  an  estimate 
of  business  volume.  Several  comments 
objected  to  the  business  voliune 
requirement,  and  one  commenter  asked 
for  clarification  of  how  an  annual 
estimate  would  be  made  when  the  form 
is  filed  only  every  other  year. 

Because  section  5330  specifically 
requires,  as  part  of  the  registration 
information,  that  a  money  services 
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business  make  an  estimate  of  its 
business  volume,  FinCEN  anticipates 
that  the  form  will  continue  to  require 
the  estimate.  Although  a  money  services  ^ 
business  is  required  to  make  an  annual 
estimate  of  its  business  voliune,  FinCEN 
anticipates  that  the  registration  form 
Mrill  not  require  the  estimate  to  be 
reported  on  the  form  itself  but  will 
permit  the  business  to  retain  the 
estimate  in  its  records  and  make  it 
available  upon  request.  Thus,  the 
annual  estimate  requirement  may  be 
satisfied  even  though  the  registration 
form  is  required  to  be  filed  only  every 
other  year. 

One  commenter  urged  that  money 
services  businesses  be  permitted  to  file 
the  registration  form  electronicaUy. 
FinCEN  will  consider  this 
recommendation  as  it  works  to  finalize 
the  form  and  the  filing  procedures  for 
the  form. 

The  Notice  required  a  money  services 
business  to  retain,  at  a  central  location 
in  the  United  States,  a  copy  of  any 
registration  form  the  business  files  and 
to  report  that  location  on  the  form.  One 
commenter  recommended  that  as  an 
ahemative  to  the  requirement  to  keep 
information  in  a  centralized  file,  a 
money  services  business  be  required 
only  to  have  access  to  information 
within  a  reasonable  period  of  time.  One 
commenter  requested  that  money 
services  businesses  be  permitted  to  keep 
records  concerning  registration  outside 
the  United  States,  provided  that  the 
information  was  readily  available  at  the 
request  of  FinCEN  or  any  appropriate 
law  enforcement  agency. 

The  final  rule  continues  to  require 
records  concerning  registration  to  be 
maintained  in  the  United  States.  The 
final  rule  does  not  require  a  money 
services  business  to  keep  records  in  a 
central  location  so  long  as  information 
is  readily  available  at  the  request  of 
FinCEN  or  any  appropriate  law 
enforcement  agency;  however,  the  agent 
list  must  be  maintained  in  a  central 
location  in  the  United  States. 

5.  31  CFR  103.41(b)(2)— Registration 
Period 

Paragraph  (b)(2)  of  the  final  rule 
continues  to  provide  that  after  an  initial 
registration  period  of  two  calendar 
years,  the  registration  must  be  renewed 
every  two  years.  One  commenter  asked 
that  the  registration  and  renewal  periods 
be  increased  to  five  years.  Given  tiie 
frequency  of  change  in  this  segment  of 
the  financial  industry  and  law 
enforcement's  need  for  relatively 
current  information  about  these 
businesses,  FinCEN  does  not  believe  the 
registration  and  renewal  periods  shoidd 


be  increased  from  two  years  to  five 
years. 

6.  31  CFR  103.41(b)(3)— Due  Date 

Paragraph  (b)(3)  of  the  final  rule  sets 
forth  the  due  date  for  filing  the 
registration  form  for  the  initial 
'  registration  period  and  each  renewal 
period.  The  Notice  would  have  required 
the  registration  form  for  the  initial 
registration  period  to  be  filed  by  the  end 
of  the  180-day  period  beginning  on  the 
later  of  (i)  the  date  on  wUch  the  final 
rules  are  published  in  the  Federal 
Register,  and  (ii)  the  date  the  business 
is  established.  Commenters  asked  for 
more  time  to  file  the  initial  registration 
form.  The  final  rule  does  not  require  the 
initial  registration  form  to  be  filed  until 
December  31,2001. 

7.  31  CFR  103.41(b)(4)-^vents 
Requiring  Reregistration 

Paragraph  (b)(4)  of  the  final  rule 
continues  to  provide  that  a  money 
services  business  must  be  re-registered 
before  the  end  of  a  renewal  period  upon 
the  occiurence  of  certain  events.  That 
paragraph  requires  re-registration  if  the 
money  services  business  experiences  a 
change  in  ownership  or  control  that 
requires  re-registration  under  a  State 
law  registration  program  for  money 
services  businesses,  more  than  10  per 
cent  of  its  voting  power  or  equity 
interests  is  transferred  (except  in  the 
case  of  certain  publicly-traded 
businesses,  as  explained  below),  or  the 
number  of  its  agents  increases  by  more 
than  50  per  cent  during  any  registration 
period. 

One  commenter  argued  that  publicly- 
traded  companies  should  not  be 
required  to  re-register  when  required  by 
state  law  or  when  there  is  a  more  than 
50  per  cent  increase  in  the  their  agents. 
The  final  rule  continues  to  require 
publicly-traded  companies  to  register  in 
these  situations. 

Several  commenters  suggested  that  re- 
registration  was  unnecessary  in  the  case 
of  a  10  per  cent  change  in  ownership  of 
publicly-traded  companies.  One  of  tbe 
commenters  suggested  that  because  a  10 
per  cent  change  in  ownership  of  a 
publicly-traded  company  would  reqiiire 
a  filing  with  the  Securities  and 
Exchange  Commission,  law  enforcement 
agencies  could  get  information  about  the 
ownership  change  frt)m  the  filing.  The 
final  rule  provides  that  a  money  services 
business  is  not  required  to  re-register 
before  the  end  of  its  regiilar  registration 
or  renewal  period  on  accoimt  of  a  10  per 
cent  ownership  change  if  that  change 
must  be  reported  to  the  Securities  and 
Exchange  Commission. 

One  commenter  suggested  that  for 
smaller  businesses,  a  50  per  cent  change 


in  ownership  (rather  than  10  per  cent) 
would  be  a  more  appropriate  standard 
for  requiring  re-registration.  The  final 
rule  does  not  adopt  this  suggestion 
because  it  would  permit  significant 
changes  in  the  ownership  of  smaller 
money  services  businesses,  which  are 
generally  subject  to  litUe  federal 
oversight,  to  take  place  between  renewal 
periods  without  Treasury's  knowledge. 

One  commenter  recommended  that 
"wire  transmitters"  be  exempted  from 
the  re-registration  requirements  if  the 
transmitters  are  required  to  re-register 
by  state  law.  The  final  rule  does  not 
adopt  this  recommendation.  FinCEN 
believes  that  it  is  important  to  establish 
uniform,  national  registration 
requirements  for  money  services 
businesses. 

8.  31  CFR  103.41(c)— Persons  Required 
to  File  Registration  Form 

The  Notice  provided  that,  as  required 
by  31  U.S.C.  5330(a),  any  person  who 
owns  or  controls  a  money  services 
business  shares  the  responsibility  for 
seeing  that  the  business  is  registered. 
(Only  one  registration  form,  however,  is 
required  to  be  filed  for  each  registration 
period.)  Commenters  pointed  out  that 
the  instructions  to  the  draft  form  take  a 
more  limited  approach,  requiring  only 
certain  owners  or  controlling  persons  to 
register.  Paragraph  (c)  of  the  final  rule 
addresses  this  difierence  by  adding  the 
language  "to  the  extent  provided  by  the 
form"  after  the  language  "any  person 
who  owns  or  controls." 

9.  31  CFR  103.41(d)(1)— List  of  Agents; 
In  General 

Paragraph  (d)(1)  of  the  final  rule 
provides  Uiat  a  money  services  business 
must  prepare  and  maintain  a  list  of  its 
agents,  and  must  revise  the  agent  list  to 
contain  cvuxent  information.  The  Notice 
required  the  agent  list  to  be  revised  each 
quarter.  Several  commenters  objected  to 
the  requirement  to  make  quarterly 
updates  of  the  agent  list,  arguing  that 
annual  updates  are  more  reasonable. 
One  commenter,  however,  stated  that 
quarterly  updates  of  internal  records  of  . 
seller  information  could  be  required 
without  any  additional  burden.  The 
final  rule  requires  annual  updates  of  the 
agent  list. 

The  Notice  provided  that  the  list  of 
agents  is  not  filed  with  the  registration 
form  but  is  maintained  at  the  location  in 
the  United  States  reported  on  the 
registration  form.  Several  commenters 
asked  that  the  final  rule  clarify  that  an 
agent  list  need  not  be  kept  in  the  United 
States  so  long  as  the  list  is  readily 
available.  As  indicated  above,  the  agent 
list  must  be  maintained  in  the  United 
States. 
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Upod  Request,  a  money  services 
businesisi  must  make  its  list  of  agents 
availabla  to  FinCEN  and  any  other 
appropriate  law  enforcement  agency 
(includug,  without  limitation,  the  ' 
examination  function  of  the  Internal 
Revenue  Service  in  its  capacity  as 
delegee  of  Bank  Secrecy  Act 
examination  authority).  One  commenter 
stated  that  the  requilrement  to  make  the 
agent  li^t  available  to  law  enforcement 
is  vagu^  land  potentially  burdensome. 
This  cofimenter  suggested  that  it  would 
be  prefaiable  to  route  all  law 
enforcetnent  requests  for  the  lists 
through  pinCEN,  which  would  then 
evaluat^jboth  the  appropriateness  of  the 
request^  land  the  bona  fides  of  the  law 
enforcement  agency. 

The  maintenance  and  ready 
availability  of  "agent  lists  and  other 
information"  is  a  crucial  part  of  the 
scheme  <>f  31  U.S.C.  5330.  But  it  is 
equally  true  that  a  system  in  which 
money  services  businesses  are  overrun 
by  dup]|i|:»tive  or  otherwise  burdensome 
requests  is  in  no  one's  interest.  In 
response  to  the  comment,  and  in  light 
of  the  fact  that  31  U.S.C.  5330(c)(1)(B) 
authorises  the  Secretary  of  the  Treasiuy 
to  issuejiules  defining  the  terms  of  law 
enforcement  access  to  agent  list 
information,  the  final  rule  states  that 
request)  for  agent  list  information  shall 
be  coormnated  through  FinCEN  in  the 
manner'  And  to  the  extent  determined  by 
FinCEH  Such  coordination  will  (i) 
avoid  a^t  imposition  of  unnecessary 
burden  on  money  services  businesses, 
(ii)  ensuie  the  confidentiality  of 
sensitive  business  information,  and  (iii) 
facilitatei  the  orderly  administration  of 
the  ageiit  list  requirement. 

The  sftfne  commenter  also  suggested 
that  agent  Usts  could  voluntarily  be  filed 
by  mon0y  services  businesses  with  the 
Departsiient  of  the  Treasury,  under  a 
system  in  which  law  enforcement 
agencies  obtain  access  through 
Treasury,  rather  than  by  seeking 
information  from  the  money  services 
businesses  that  chose  to  file  such  lists. 
FinCENI  believes  that  such  a  system  has 
merit,  and  it  intends  to  work  with  the 
affected]  businesses  to  develop  such  a 
system,  diuing  the  period  provided  for 
implementation  of  this  rule  prior  to 
January  1,  2002. 

The  hf  otice  provided  that  the  original 
list  of.ag^nts  and  any  revised  list  must 
be  retai^^  for  five  years,  as  specified  in 
31  CFR  [lk)3.38(d).  Ck)mmenters  objected 
to  the  requirement  to  retain  lists  of 
agents  f6^  five  years.  As  indicated 
above,  tile  requirement  to  update  agent 
lists  has  been  relaxed  from  quarterly 
updates,  to  annual  updates.  Further,  the 
Bank  Seidrecy  Act  nUes  generally  require 
Bank  Se|qrecy  Act  information  to  be 


retained  for  five  years.  Thus,  the  final 
rule  continues  to  require  agent  lists  to 
be  maintained  for  five  years. 

One  commenter  recommended  that 
FinCEN  allow  past  lists  to  be 
substituted,  in  the  discretion  of  the 
money  services  business,  with  any 
"readily  accessible"  records  of  the 
information  no  longer  on  the  current 
list.  The  final  rule  does  not  adopt  this 
recommendation.  The  revisions  the  final 
rule  makes  regarding  the  information  on 
the  agent  list  and  the  decrease  frt)m 
quarterly  to  annual  revisions  to  the 
agent  list  will  reduce  the  amoimt  of 
information  that  has  to  be  retained. 

10.  31  CFR  103.41(d)(2)— Information 
Included  on  the  List  of  Agents 

The  final  rule  provides  that  the 
following  information  must  be  included 
on  the  agent  list — 

(i)  The  name  of  the  agent,  including 
any  trade  names  or  doing-business-as 
names, 

(ii)  The  address  of  the  agent, 
including  street  address,  city,  state,  and 
,  ZIP  code, 

(iii)  The  telephone  number  of  the 
agent, 

(iv)  The  tjrpe  of  service  or  services 
(sale  or  redemption  of  money  orders, 
traveler's  checks,  check  sales,  check 
cashing,  currency  exchange,  and  money 
transmitting)  the  agent  provides, 

(v)  A  listing  of  the  months  in  the  12 
months  immediately  preceding  the  date 
of  the  most  recent  agent  list  in  which 
the  gross  transaction  amoimt  of  the 
agent  with  respect  to  financial  products 
or  services  issued  by  the  money  services 
business  maintaining  the  agent  list 
exceeded  $100,000.  For  this  purpose, 
the  money  services  gross  transaction 
amount  is  the  agent's  gross  amount 
(excluding  fees  and  conunission) 
received  frt)m  transaction  of  one  or  more 
businesses  described  in  §  1 03 . 1 1  (uu) ,    - 

(vi)  The  name  and  address  of  any 
depository  institution  at  which  the 
agent  maintains  a  transaction  accoimt 
(as  defined  in  12  U.S.C.  461(b)(1)(C))  for 
all  or  part  of  the  funds  received  in  or  for 
its  money  services  business  whether  in 
the  name  of  the  agent  or  of  the  money 
services  business  for  which  the  agent 
acts  or  whose  products  it  sells, 

(vii)  The  year  in  which  the  agent  first 
became  an  agent  of  the  money  services 
business,  and 

(viii)  The  number  of  branches  or 
subagents  the  agent  has. 

As  noted  above,  the  final  rule  requires 
a  money  services  business  to  include 
information  about  the  months  in  the 
preceding  12-month  period  in  which  its 
agent's  gross  transaction  amount 
exceeded  $100,000.  Again,  the  $100,000 
need  reflect  only  business  done  for  the 


particular  "prinicipal".  Thus,  money 
services  business  are  not  expected  to 
obtain  information  about  the  gross 
transaction  amount  for  business  their 
agents  may  conduct  for  other  principals 
or  to  disaggregate  information  about  the 
gross  transaction  amount  of  any  agent 
that  conducts  business  for  more  than 
one  principal  and  provides  a  principal 
with  an  aggregate  figure  reflecting 
business  conducted  for  both  principals. 
To  aUow  time  to  intregrate  irJormation, 
the  final  rule  provides  that  information 
about  agent  volume  must  be  current 
within  45  days  of  the  due  date  of  the 
list. 

For  any  agent  that  is  an  agent  of  the 
money  services  business  maintaining 
the  list  before  the  first  day  of  the  month 
beginning  after  February  16,  200G,  ihe 
final  rule  does  not  require  the  following 
information  to  be  included  on  the  list: 
the  year  in  which  the  agent  first  became 
an  agent  and  the  agent's  branches  or 
subagents.  Such  information  must  be 
made  available  upon  the  request  of 
FinCEN  and  any  other  appropriate  law 
enforcement  agency  (including,  without 
limitation,  the  examination  function  of 
the  Internal  Revenue  Service  in  its 
capacity  as  delegee  of  Bank  Secrecy  Act 
examination  authority). 

Several  commenters  asked  that  the 
final  rule  clarify  that  a  money  services 
business  is  not  required  to  include  on 
its  agent  list  any  agent  that  is  a 
depository  institution.  The  final  rule 
expressly  excepts  banks  frt>m  the 
definition  of  money  services  business. 
Thus,  a  money  services  business  is  not 
required  to  include  on  its  agent  list  any 
agent  that  is  a  depository  institution. 

Another  commenter  suggested  that 
only  agents  in  the  United  States  should 
be  included  on  the  agent  list.  FinCEN 
agrees  that  only  agents  doing  business 
in  the  United  States  should  be  included 
on  the  agent  list. 

Commenters  indicated  that  because  of 
the  way  they  currently  maintain 
information  about  their  agents  and  the 
need  to  devote  computer  programming 
resources  to  the  Year  2000  problem  in 
general,  they  would  need  more  time 
than  allowed  by  the  Notice  to  prepare 
the  initial  list  of  their  agents.  The  final 
rule  does  not  require  the  preparation  of 
the  initial  agent  list  to  be  completed 
until  January  1.  2002.  This  change 
should  provide  sufficient  time  for 
money  services  businesses  to  prepare 
their  agent  lists. 

VI.  Other  Pending  Notices  of  Proposed 
Rulemaking  Concerning  Money 
Services  Businesses 

The  second  rule  proposed  on  May  21, 
1997  (the  "Proposed  SAR  Rule"),  would 
require  money  transmitters,  and-issuers. 
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sellers,  and  redeemers  of  money  orders 
and  traveler's  checks  to  report 
suspicious  transactions  to  the 
Department  of  the  Treasiuy.  See  62  PR 
27900-27909.  Suspicious  activity 
reporting  by  all  classes  of  financial 
institutions  covered  by  the  Bank 
Secrecy  Act  is  an  essential  part  of  the 
government's  counter-money  laundering 
efforts  generally  and  its  efforts  to 
strengthen  counter-money  laundering 
controls  at  money  services  businesses  in 
particular.  The  biepartment  of  the 
Treasury  is  committed  to  producing  the 
most  cost-effective  reporting  regime,  for 
both  law  enforcement  and  me  industries 
involved.  To  permit  effective 
implementation,  suspicious  activity 
reporting  by  the  relevant  classes  of 
money  services  busiuesses  will  not 
begin  until  the  initial  registration 
process  is  complete. 

The  Department  also  believes  that  it  is 
critical  to  provide  written  guidance 
about  what  must  be  reported,  at  the  time 
the  final  rule  is  issued.  It  intends  to 
work  with  the  money  transmission, 
money  order,  and  traveler's  check 
industries  to  shape  that  guidance, 
independent  of  the  rulemaking  itself. 
That  work  should  be  assisted  by  the 
information  gathered  during  initial 
stages  of  implementation  of  the 
retpstration  rule. 

The  third  rule  proposed  on  May  21, 
1997  (the  "Proposed  Special  CTR 
Rule"),  would  add  a  special  currency 
transaction  reporting  requirement — and 
related  customer  verification 
requirements — for  money  transmitters 
involved  in  the  transmission  or  other 
transfer  of  funds  to  persons  outside  the 
United  States.  See  62  FR  27909-27917. 
Action  on  the  Proposed  Special  CTR 
Rule  is  being  deferred,  but  it  is  not  being 
withdrawn  at  this  time. 

Vn.  Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  final  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

Vm.  Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  Public 
Law  104-4  (March  22, 1995).  requires 
that  an  agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  federal  mandate  that 
may  residt  in  expenditure  by  state,  local 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  If  a  budgetary 
impact  statement  is  required,  section 
202  of  the  Unfunded  Mandates  Act  also 
require»an  agency  to  identify  and 


consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  FinCEN  has 
determined  that  it  is  not  required  to 
prepare  a  written  statement  under 
section  202  and  has  concluded  that  on 
balance  this  final  rule  provides  the  most 
cost-effective  and  least  burdensome 
alternative  to  achieve  the  objectives  of 
thende. 

DC.  Regulatory  Flexibility  Act 

FinCEN  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
FinCEN  anticipates  that  the  provisions 
of  the  rule  generally  excluding  agents  of 
money  services  businesses  from 
registration  will  limit  the  impact  of  the 
rule  on  small  businesses.  Further,  most 
of  the  recordkeeping  and  reporting 
requirements  that  woiUd  be  imposed  by 
the  rule  concern  information  already 
found  in  routine  business  records.  For 
example,  as  part  of  their  business 
records,  money  services  businesses  (to 
the  extent  such  businesses  are  small 
entities)  will  generally  have  information 
needed  for  the  required  agent  list,  such 
as  the  name  and  addresses  of  their 
agents  and  agent  transaction  account 
information,  because  such  information 
is  necessary  to  establish  and  maintain 
the  relationship  between  the  businesses 
and  their  agents.  In  addition  to 
recordkeeping  and  reporting 
requirements,  other  requirements  of  the 
rule  may  also  be  satisfied  with 
information  that  is  currently  available. 
For  example,  many  businesses  currenUy 
have  policies  in  place  regarding  the 
maximum  dollar  amount  of  a  money 
service  transaction  they  will  perform  for 
a  customer,  such  as  the  maximum 
amount  for  which  a  business  will  cash 
a  check,  which  may  help  (assuming  the 
policy  is  observed)  them  determine 
whether  they  have  exceeded  the  $1,000 
floor  in  several  of  the  definitions  in  the 
rule. 

X.  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(d))  under 
control  number  1506-0013.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  control  niunber 
assigned  by  OMB. 

The  collection  of  information  in  this 
final  rule  is  in  31  CFR  103.41(d).  This 
information  is  required  to  be  provided 
pursuant  to  31  U.S.C.  5330.  This 


information  will  be  used  to  locate  agents 
of  money  services  businesses  to  ensure 
that  they  are  complying  with  the 
provisions  of  the  Bank  Secrecy  Act.  The 
information  will  also  be  used  by  law 
enforcement  agencies  in  the 
enforcement  of  criminal,  tax,  and 
regulatory  laws  and  to  prevent  money 
services  businesses  from  engaging  in 
illegal  activities.  The  collection  of 
information  is  mandatory.  The  likely 
recordkeepers  are  businesses. 

The  estunated  average  burden 
associated  with  the  collection  of 
information  in  this  final  rule  is  130 
hours  per  recordkeeper. 

Comments  concerning  the  acciuacy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Financial  Crimes  Enforcement 
Network,  Department  of  the  Treasury, 
2070  Chain  Bridge  Road,  Suite  200, 
Vienna,  VA  22187,  and  to  OMB, 
Attention:  Desk  Officer  for  the 
Department  of  Treasury,  FinCEN,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503. 

List  of  Subjects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies),  Banks  and 
banking,  Currency,  Foreign  banking. 
Foreign  currencies.  Gambling, 
Investigations,  Law  enforcement. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Securities,  Taxes. 

Amendment 

For  the  reasons  set  forth  above  in  the 
preamble,  31  CFR  part  103  is  amended  . 
as  follows: 

PART  103— HNANOAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5330. 

2.  Section  103.11  is  amended  by — 

a.  Revising  paragraph  (c)(7), 

b.  Removing  and  reserving  paragraph 

(i). 

c.  Revising  paragraph  (n)(3), 

d.  Removing  paragraphs  (n)(4),  (n)(5), 
and  (n)(10), 

e.  Redesignating  paragraphs  (n)(6), 
(n)(7),  (n)(8),  and  (n)(9)  as  paragraphs 
(n)(4),  (n)(5).  (n)(6).  and  (n)(7) 
respectively, 

I.  In  newly  redesignated  paragraphs 
(n)(5)  and  (n)(6),  removing  the  period  at 
the  end  of  the  paragraph  and  adding  a 
semicolon  in  its  place, 

g.  In  newly  redesignated  paragraph 
(n)(7),  removing  ";."  and  adding  a 
period  in  its  place,  and 


instrumttits 


ibove  in  the 
is  amended 
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h.  Adding  new  paragraphs  (uu)  and 
(w). 

The] 
read  as : 


i^vised  and  added  paragraphs 


ollows: 

MMning  of  terms. 

*        *        • 


f  103.11 

*  * 

(c)  B^.  * 

(7)  A)}  y  other  organization  (except  a 
money  idervices  business)  chartered 
under  the  banking  laws  of  any  state  and 
subject, lio  the  supervision  of  the  bank 
supervuory  authorities  of  a  State; 

(n)  Fukancial  institution.  * 

(3)  a]  money  services  business  as 

defined  p  paragraph  (uu)  of  this 

section 

•  *  I     *        *        * 

(uu)  Money  services  business.  Each 
agent,  4^ency,  branch,  or  office  within 
the  Un^d  States  of  any  person  doing 
business,  whether  or  not  on  a  regular 
basis  or  as  an  organized  business 
concenij  in  one  or  more  of  the  capacities 
listed  ill  paragraphs  (uu)(l)  through 
(uu)(6)  df  this  section.  Notwithstanding 
the  preceding  sentence,  the  term 
"money  services  business"  shall  not 
include  k  bank,  nor  shall  it  include  a 
person  registered  with,  and  regulated  or 
examined  by,  the  Seciuities  and 
Exchange  Commission  or  the 
Commodity  Futures  Trading 
Commission. 

(1)  Catrency  dealer  or  exchanger.  A 
currency  dealer  or  exchanger  (other  than 
a  perso^who  does  not  exchange 
currendy^  in  an  amount  greater  than 
$1,000  \k  currency  or  monetary  or  other 
instnuxjents  for  any  person  on  any  day 
in  one  o^  more  transactions). 

(2)  Check  casher.  A  person  engaged  in 
the  business  of  a  check  casher  (other 
than  a  person  who  does  not  cash  checks 
in  an  aihpunt  greater  than  $1,000  in 
currenc  ^  or  monetary  or  other 
instrura  ants  for  any  person  on  any  day 
in  one  qi  more  transactions). 

(3)  Issuer  of  traveler's  checks,  money 
orders,  or  stored  value.  An  issuer  of 
travelerf^  checks,  money  orders,  or, 
stored  v^lue  (other  than  a  person  who 
does  not 'issue  such  checks  or  money 
orders  or  stored  value  in  an  amount 
greater  ti^an  $1,000  in  currency  or 
moneta^  or  other  instruments  to  any 
person  ph  any  day  in  one  or  more 
transactibns). 

(4)  Seifler  or  redeemer  of  traveler's 
checks,  iijoney  orders,  or  stored  value.  A 
seller  or  redeemer  of  traveler's  checks, 
money  orders,  or  stored  value  (other 
than  a  person  who  does  not  sell  such 
checks  6t  money  orders  or  stored  value 
in  an  amoimt  greater  than  $1,000  in 
currency,  or  monetary  or  other 
lustrum  abts  to  or  redeem  such 


instruments  for  an  amount  greater  than 
$1,000  in  ciurency  or  monetary  or  other 
instruments  from,  any  person  on  any 
day  in  one  or  more  transactions). 

(5)  Money  transmitter — (i)  In  general. 
Money  transmitter: 

(A)  Any  person,  whether  or  not 
licensed  or  required  to  be  licensed,  who 
engages  as  a  business  in  accepting 
currency,  or  funds  denominated  in 
cxurency,  and  transmits  the  currency  or 
funds,  or  the  value  of  the  ciurency  or 
funds,  by  any  means  through  a  financial 
agency  or  institution,  a  Federal  Reserve 
Bank  or  other  facility  of  one  or  more 
Federal  Reserve  Banks,  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  or  both,  or  an  electronic  funds 
transfer  network;  or 

(B)  Any  other  person  engaged  as  a 
business  in  the  transfer  of  funds. 

(ii)  Facts  and  circumstances: 
Limitation.  Whether  a  person  "engages 
as  a  business"  in  the  activities  described 
in  paragraph  (uu)(5)(i)  of  this  section  is 
a  matter  of  facts  and  circumstances. 
Generally,  the  acceptance  and 
transmission  of  funds  as  an  integral  part 
of  the  execution  and  settlement  of  a 
transaction  other  than  the  funds 
transmission  itself  (for  example,  in 
connection  with  a  bona  fide  sale  of 
secmities  or  other  property),  will  not 
cause  a  person  to.be  a  money 
transmitter  within  the  meaning  of 
paragraph  (uu)(5)(i)  of  this  section. 

(6)  United  States  Postal  Service.  The 
United  States  Postal  Service,  except 
with  respect  to  the  sale  of  postage  or 
philatelic  products. 

(w)  Stored  value.  Funds  or  monetary 
value  represented  in  digital  electronics 
format  (whether  or  not  specially 
encrypted)  and  stored  or  capable  of 
storage  on  electronic  media  in  such  a 
way  as  to  be  retrievable  and  transferable 
electronically. 

3.  Part  103  is  further  amended  by 
redesignating  the  following  subparts 
and  sections  as  follows: 


Old  subparts  and  sections 
subpart  D 

New  subparts 

and  sections 

subpart  E 

103.41  

103  51 

103.42 

103  52 

103.43 

103.53 

103.44 

103.45 :.. 

103.54 
103  55 

103.46 

103.56 

103.47 

103.57 

1 03.48 , 

103.58 

1 03.49 „, „.... 

103.50 „. 

103.51  ....„ 

103.52 

103.59 
103.60 
103.61 
103.62 

103.53 

103  63 

103.54 

103.64 

Subpart  E 

103.61 ; 

Subpart  F 
103.71 

Old  subparts  and  sections 
subpart  D 

Newsut)parts 

and  sections 

subpart  E 

103.62 

103  72 

103.63 

103  73 

103.64 

10374 

103.65 

103  75 

103.66 .-. 

103  76 

103.67 

103  77 

Subpart  F 

103.70 

Siibpart  G 
103  80 

103.71  

103  81 

103.72 

103  82 

103.73 

103  83 

103.74 

103  84 

103.75 

103  85 

103.76 

103.77 

103.86 
103  87 

4.  Add  a  new  subpart  D  to  part  103 
lu  read  as  foUuws: 

Subpart  D— Special  Rules  for  Money 
Services  Businesses 

Sec. 

103.41    Registration  of  money  services 
businesses. 

Subpart  D— Special  Rules  for  Money 
Services  Businesses 

§  103.41    Registration  of  money  services 
buslrwsses. 

(a)  Registration  requirement — (1)  In 
general.  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  relating 
to  agents,  each  money  services  business 
(whether  or  not  licensed  as  a  money 
services  business  by  any  State)  must 
register  with  the  Department  of  the 
Treasiuy  and,  as  part  of  that  registration, 
maintain  a  list  of  its  agents  as  required 
by  31  U.S.C.  5330  and  this  section.  This 
section  does  not  apply  to  the  United 
States  Postal  Service,  to  agencies  of  the 
United  States,  of  any  State,  or  of  any 
political  subdivision  of  a  State,  or  to  a 
person  to  the  extent  that  the  person  is 
an  issuer,  seller,  or  redeemer  of  stored 
value. 

(2)  Agents.  A  person  that  is  a  money 
services  business  solely  because  that 
person  serves  as  an  agent  of  another 
money  services  business,  see 
§  103.11(uu),  is  not  required  to  register 
imder  this  section,  but  a  money  services 
business  that  engages  in  activities 
described  in  §  103.11(uu)  both  on  its 
own  behalf  and  as  an  agent  for  others 
must  register  under  this  section.  For 
example,  a  supermarket  corporation  that 
acts  as  an  agent  for  an  issuer  of  money 
orders  and  performs  no  other  services  of 
a  nature  and  value  that  would  cause  the 
corporation  to  be  a  money  services 
business,  is  not  required  to  register;  the 
answer  would  be  the  same  if  Ae 
supermarket  corporation  served  as  an 
agent  both  of  a  money  order  issuer  and 
of  a  money  transmitter.  However, 
registration  would  be  required  if  the 
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supermarket  cofporatioii,  in  addition  to 
acting  as  an  agent  of  an  issuer  of  money 
orders,  cashed  checks  or  exchanged 
currencies  (other  than  as  an  agent  for 
another  business)  in  an  amoimt  greater 
than  $1,000  in  currency  or  monetary  or 
other  instruments  for  any  person  on  any 
day,  in  one  or  more  transactions. 

(3)  Agency  status.  The  determination 
wh^er  a  person  is  an  agent  depends 
on  all  the  focts  and  circumstances. 

(b)  Registration  procedures — (1)  In 
general,  (i)  A  money  services  business 
must  be  registered  by  filing  such  form 
as  FinCEN  may  specdfy  with  the  Detroit 
Computing  Center  of  the  Internal 
Revenue  Service  (or  such  other  location 
as  the  Conn  may  specify).  The 
information  required  b^  31  U.S.C. 
5330(b)  and  any  other  information 
required  by  the  fcmn  must  be  reported 
in  the  manmw  and  to  the  extent  required 
by  the  form. 

(ii)  A  branch  office  of  a  money 
services  business  is  not  required  to  file 
its  own  registrati(Hi  form.  A  money 
services  business  must,  hoMrever,  report 
information  about  its  branch  locations 
or  offices  as  provided  by  the 
instructions  to  the  registration  form. 

(iii)  A  money  services  business  must 
retain  a  copy  of  any  registration  form 
filed  under  this  section  and  any 
registration  number  that  may  be 
assigned  to  the  business  at  a  location  in 
the  United  States  and  for  the  pmiod 
specified  in  §  103.38(d). 

(2)  Registration  period.  A  money 
services  business  must  be  registered  for 
the  initial  registration  period  and  each 
renewal  period.  The  initial  registration 
period  is  the  two-calendar-year  period 
beginning  with  the  calendar  year  in 
which  the  money  services  business  is 
first  required  to  be  registered.  However, 
the  initial  registration  period  for  a 
money  services  business  required  to 
register  by  December  31,  2001  (see 
paragraph  (b)(3)  of  this  section)  is  the 
two-calendar  year  period  beginning 
2002.  Each  two-calendar-year  period 
following  the  initial  registration  period 
is  a  renewal  period. 

(3)  Due  dale.  The  registration  form  for 
the  initial  registration  period  must  be 
filed  on  or  before  the  later  of  December 
31,  2001,  and  the  end  of  the  180-day 
period  beginning  on  the  day  following 
the  date  the  business  is  established.  The 
registration  form  for  a  renewal  period 
must  be  filed  on  or  before  the  last  day 
of  the  calendar  year  preceding  the 
renewal  period. 

(4)  Events  requiring  re-registration.  If 
a  money  services  business  registered  as 
such  under  the  laws  of  any  State 
experiences  a  change  in  ownership  or 
control  that  requires  the  business  to  be 
re-registered  xmder  State  law,  the  money 
services  business  must  also  be  re- 


registered imder  this  section.  In 
addition,  if  there  is  a  transfer  of  more 
than  10  percent  of  the  voting  power  or 
equity  interests  of  a  money  services 
business  (other  than  a  money  services 
business  that  must  report  such  transfer 
to  the  Seouities  and  Exchange 
Commission),  the  money  services 
business  must  be  re-registered  under 
this  section.  Finally,  if  a  money  services 
business  experiences  a  more  than  50-per 
cent  increase  in  the  number  of  its  agents 
during  any  registration  period,  the 
money  services  business  must  be  re- 
registered under  this  section.  The 
restoration  form  must  be  filed  not  later 
than  180  days  after  such  change  in 
ownership,  transfer  of  voting  power  or 
equity  interests,  or  increase  in  agents. 
The  calendar  year  in  which  the  change, 
transfor,  or  increase  occurs  is  treated  as 
the  first  year  of  a  new  two-year 
r^istration  period. 

(c)  Persons  required  to  file  the 
registration  form.  Undor  31  U.S.C. 
5330(a),  any  person  who  owns  or 
ccmtrols  a  money  swvices  business  is 
responsible  for  registering  the  business; 
however,  only  one  registration  form  is 
required  to  be  filed  for  each  registration 
period.  A  person  is  treated  as  ovming  or 
controlling  a  money  services  business 
for  purposes  of  filing  the  registration 
form  only  to  the  extent  provided  by  the 
form.  If  more  than  one  person  owns  or 
controls  a  money  services  business,  the 
owning  or  controlling  persons  may  enter 
into  an  agreement  designating  one  of 
them  to  register  the  business.  The 
failure  of  the  designated  person  to 
register  the  money  services  business 
does  not.  however,  relieve  any  of  the 
other  persons  who  own  or  control  the 
business  of  liability  for  the  failiue  to 
register  the  business.  See  paragraph  (e) 
of  this  section,  relating  to  consequences 
of  the  failiue  to  comply  with  31  U.S.C. 
5330  or  this  section. 

(d)  List  of  agents — (1)  In  general.  A 
money  services  business  must  prepare 
and  maintain  a  list  of  its  agents.  The 
initial  list  of  agents  must  be  prepared  by 
January  1,  2002,  and  must  be  revised 
each  January  1,  for  the  immediately 
preceding  12  month  period;  for  money 
services  businesses  established  after 
December  31,  2001,  the  initial  agent  list 
must  be  prepared  by  the  due  date  of  the 
initial  registration  form  and  must  be 
revised  each  January  1  for  the 
immediately  preceding  12-month 
period.  The  list  is  not  filed  with  the 
registration  form- but  must  be 
maintained  at  the  location  in  the  United 
States  reported  on  the  registration  form 
under  paragraph  (b)(1)  of  this  section. 
Upon  request,  a  money  services 
business  must  make  its  list  of  agents 
available  to  FinCEN  and  any  other 


appropriate  law  enforcement  agency 
(including,  without  limitation,  the 
examination  function  of  the  Internal 
Revenue  Service  in  its  capacity  as 
delegee  of  Bank  Secrecy  Act 
examination  authority).  Requests  for 
information  made  pursuant  to  the 
preceding  sentence  shall  be  coordinated 
through  FinCEN  in  the  manner  and  to 
the  extent  determined  by  FinCEN.  The 
original  list  of  agents  and  any  revised 
list  must  be  retained  for  the  period 
specified  in  §  103.38(d). 

(2)  Information  included  on  the  list  of 
agents— {{)  In  general.  Except  as 
provided  in  paragraph  (d)(2)(ii)  of  this 
section,  a  money  services  business  must 
include  the  following  information  with 
respect  to  each  agent  on  the  list 
(including  any  revised  list)  of  its 
agents — 

(A)  The  name  of  the  agent,  including 
any  trade  names  or  doing-business-as 
names; 

(B)  The  address  of  the  agent, 
including  street  address,  city,  state,  and 
ZIP  code; 

(C)  The  telephone  niunber  of  the 
agent; 

(D)  The  type  of  service  or  services 
(money  orders,  traveler's  checks,  check 
sales,  check  cashing,  currency  exchange, 
and  money  transmitting)  the  agent 
provides; 

(E)  A  listing  of  the  months  in  the  12 
months  immediately  preceding  the  date 
of  the  most  recent  agent  list  in  which 
the  gross  transaction  amount  of  the 
agent  with  respect  to  financial  products 
or  services  issued  by  the  money  services 
business  maintaining  the  agent  list 
exceeded  $100,000.  For  this  piupose, 
the  money  services  gross  transaction 
amount  is  the  agent's  gross  amount 
(excluding  fees  and  commissions) 
received  firom  transactions  of  one  or 
more  businesses  described  in 
§103.11(uu); 

(F)  The  name  and  address  of  any 
depository  institution  at  which  the 
agent  maintains  a  transaction  account 
(as  defined  in  12  U.S.C.  461(b)(1)(C))  for 
all  or  part  of  the  funds  received  in  or  for 
the  financial  products  or  services  issued 
by  the  money  services  business 
maintaining  the  list,  whether  in  the 
agent's  or  the  business  principal's  name; 

(G)  The  year  in  which  the  agent  first 
became  an  agent  of  the  money  services 
business;  and 

(H)  The  number  of  branches  or 
subagents  the  agent  has. 

(ii)  Special  rules.  Information  about 
agent  voliune  must  be  current  within  45 
days  of  the  due  date  of  the  agent  list. 
The  information  described  by 
paragraphs  (d)(2)(i)(G)  and  (d)(2)(i)(H)  of 
this  section  is  not  required  to  be 
included  in  an  agent  list  with  respect  to 


reqmred  pno 
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ismess-as 


any  peiHon  that  is  an  agent  of  the  money 
services  business  maintaining  the  list 
before  the  first  day  of  the  month 
beginning  after  February  16,  2000  so 
long  as  the  information  described  by 
paragratihs  (d)(2)(i){G)  and  (d)(2)(i)(H)  of 
this  section  is  made  available  upon  the 
request  jifFinCEN  and  any  other 
appropnate  law  enforcement  agency 
(includ|iig,  without  limitation,  the 
examin^on  function  of  the  Internal 
Revenue  Service  in  its  capacity  as 
delegee  of  Bank  Secrecy  Act 
examinkion  authority). 

(e)  Cdksequences  of  failing  to  comply 
with  3l\ij.S.C.  5330  or  the  regulations 
thereuri^er.  It  is  imlawful  to  do  business 
without  tomplying  with  31  U.S.C.  5330 
and  thi^jsection.  A  failtire  to  comply 
with  the  requirements  of  31  U.S.C  5330 
or  this  section  includes  the  filing  of 
false  orimaterially  incomplete 
informaitlon  in  connection  with  the 
registration  of  a  money  services 
business  Any  person  who  fails  to 
complyJWith  any  requirement  of  31 
U.S.C.  ^^30  or  this  section  shall  be 
liable  idt  a  civil  penalty  of  $5,000  for 
each  violation.  Each  day  a  violation  of 
31  U.S.C  5330  or  this  section  continues 
constitutes  a  separate  violation.  In 
additioDj  under  31  U.S.C.  5320.  the 
Secretarr  of  the  Treasury  may  bring  a 
civil  actuon  to  enjoin  the  violation.  See 
18  U.S.q,  1960  for  a  criminal  penalty  for 
failure  to  comply  with  the  registration 
requireibents  of  31  U.S.C.  5330  or  this 
section. 

(f)  Efpdctive  date.  This  section  is 
effective  I  September  20.  1999. 
Registrajtion  of  money  services 
businesses  under  this  section  will  not  be 
required  prior  to  December  31,  2001. 

§103.36    [Amended] 

5.  Pait  graph  (b)(10)  of  §  103.36  is 
amendedby  removing  the  language 
"§  103.S4(a)"  and  adding  the  language 
"§  103.^4(a)"  in  its  place. 

6.  Sedtion  103.37  is  amended  by 
adding  a 
follows: 


new  paragraph  (c)  to  read  as 


§  1 03^7    Additional  record*  to  tM  made 
and  r•ta|t^i  by  currency  dealers  or 
exchang^ 

*        *        •        •        • 

(c)  Thlife  section  does  not  apply  to 
banks  th^t  offer  services  in  dealing  or 
changing  ciurency  to  their  customers  as 
an  adju^  to  their  regular  service. 

§103.56   llAmended] 

7.  Par^aph  (b)(7)  of  newly 
redesignated  §  103.56  is  amended  by 
removiqg  the  language  "§  103.48"  and 
adding  tjtfe  language  "§  103.58"  in  its 
place. 


§103.57    [Amended] 

8.  Newly  redesignated  §  103.57  is 
amended  by: 

a.  In  paragraph  (d)  removing  the 
language  "§  103.48"  and  adding  the 
language  "§  103.58"  in  its  place. 

b.  In  the  first  sentence  of  paragraph  (e) 
removing  the  language  "§  103.53"  and 
adding  the  language  "§  103.63"  in  its 
place. 

§103.72    [Amended] 

9.  Newly  redesignated  §  103.72  is 
amended  by  removing  the  language 
"§  103.61"  from  the  introductory  text 
and  adding  the  language  "§  103.71"  in 
its  place. 

§103.73    [Amended] 

10.  Newly  redesignated  §  103.73  is 
amended  by: 

a.  In  paragraph  (a)  introductory  text 
removing  the  language  "§  103.61"  and 
adding  the  language  "§  103.71"  in  its 
place. 

b.  In  paragraph  (a)(1)  removing  the 
language  "§  103.62"  and  adding  the 
language  "§  103.72"  in  its  place. 

c.  In  paragraph  (b)  introductory  text 
removing  the  language  "§  103.61"  and 
adding  the  language  "§  103.71"  in  its 
place. 

d.  In  paragraph  (b)(1)  removing  the 
language  "§  103.62"  and  adding  the 
language  "§  103.72"  in  its  place. 

§103.74    [Amended] 

11.  Newly  redesignated  §  103.74  is 
amended  by  removing  the  language 
"§  103.62"  from  paragraph  (a)  and 
adding  the  language  "§  103.72"  in  its 
place. 

§103.75    [Amended] 

12.  Newly  redesignated  §  103.75  is 
amended  by: 

a.  In  the  nrst  sentence  of  paragraph  (a) 
removing  the  language  "§  103.62"  and 
adding  the  language  "§  103.72"  in  its 
place. 

-b.  In  paragraph  (c)  introductory  text 
removing  the  language  "103.62(a)"  and 
adding  the  language  "103.72(a)"  in  its 
place  and  removing  the  language 
"§  103.62  (b)  or^c)"  and  adding  the 
language  "§  103.72  (b)  or  (c)"  in  its 
place. 

§103.76    [Amended] 

13.  Newly  redesignated  §  103.76  is 
amended  by: 

a.  In  the  first  sentence  removing  the 
language  "§  103.62"  and  adding  the 
language  "§  103.72"  in  its  place. 

b.  In  the  second  sentence  removing 
the  language  "§  103.62(a)"  and  adding 
the  language  "§  103.72(a)"  in  its  place. 

§103.82    [Amended] 

14.  Newly  redesignated  §  103.82  is 
amended  by  removing  the  language 


"§  103.71"  from  the  first  sentence  and 
adding  the  language  "§  103.81"  in  its 
place. 

§103.83    [Amended] 

15.  Paragraph  (b)  of  newly 
redesignated  §  103.83  is  amended  by: 

a.  In  the  first  sentence  removing  the 
language  "§  103.71"  and  adding  the 
language  "§  103.81"  in  its  place. 

b.  In  the  last  sentence  removing  the 
language  "§103.71"  and  adding  the 
language  "§  103.81"  in  its  place. 

§103.85    [Amended] 

16.  Newly  redesignated  §  103.85  is 
amended  by  removing  the  language 
"§  103.71"  fronrthe  first  sentence  and 
adding  the  language  "§  103.81"  in  its 
place. 

§103.86    [Amended] 

17.  Newly  redesignated  §  103.86  is 
amended  by:  ' 

a.  In  paragraph  (a)  introductory  text 
removing  the  language  "§  103.75"  and 
adding  the  language  "§  103.85"  in  its 
place. 

b.  In  the  second  sentence  of  paragraph 
(b)  removing  the  language  "§  103.71" 
and  adding  the  language  "§  103.81"  in 
its  place. 

Dated:  August  17,  1999. 

James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 

[FR  Doc.  99-21667  Filed  8-18-99;  .8:45  am] 

BILLING  CODE  4S20-03-P. 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 

[D0D6OIO.8-R] 

RiN-0720-AA49 

Civilian  Haaltti  and  Medical  Program  of 
the  Unifomoed  Service  (CHAMPUS); 
Prosthetic  Devices 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule 
implements  section  702  of  the  National 
Defense  Authorization  Act  for  fiscal 
Year  1998  (Pub.  L.  105-85),  which 
authorizes  purchase  of  prosthetic 
d^ices,  as  determined  by  the  Secretary 
of  Defense,  to  be  necessary  because  of 
significant  conditions  resulting  from 
trauma,  congenital  anomalies,  or 
disease.  The  act  changes  the  existing 
limited  provisions  for  prosthetic 
devices,  expands  coverage  to  include 
cost  sharing  of  other  prostheses,  e.g.. 
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noses,  ears  and  fingers.  This  is  being 
issued  as  an  interim  final  rule  in  order 
to  comply  with  the  statutory  mandate. 
Public  comments,  however,  are  invited 
and  will  be  considered  in  connection 
vtrith  possible  revisions  to  this  rule. 
DATES:  This  rule  is  effective  May  20, 
1999.  Written  comments  will  be 
accepted  until  October  19, 1999. 
ADDRESSES:  Forward  comments  to  the 
Office  of  TRICARE  Management 
Activity,  16401  East  Centretech    . 
Parkway.  Aurora.  CO.  80011-9043. 
FOR  FUHTNER  MF0RMAT10N  CONTACT: 
Margaret  Brown,  Office  of  Medical 
Benefits  and  Reimbursement  Systems, 
telephone  (303)  676-3581. 
SUnnJEMENTARY  INFORMATION:  This 
interim  final  nile  implements  sflctinn 
702  of  the  national  Defense 
authorization  Act  for  fiscal  Year  1998 
(Pub.  L.  105-85)  to  provide  purchase  of 
prosthetic  devices,  as  determined  by  the 
Secretary  of  Defense,  to  be  necessary 
because  of  significant  conditions 
resulting  bova  trauma,  congenital 
anomalies,  or  disease.  The  current 
policy  is  restrictive  as  it  limits  purchase 
of  prosthetic  devices  to  artificial  limbs, 
eyes,  and  voice  prostheses.  This  interim 
final  rule  expands  provisions  for 
prosthetic  devices  to  include  ears,  noses 
and  fingers. 

RegiiUtory  Procedure 

Executive  order  12866  requires 
certain  regulatory  assessments  for  any 
significant  regulatory  action,  defined  as 
one  which  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
at  more,  or  have  other  substantial 
impacts.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  hiterim 
Final  Rule  is  not  a  significant  regulatory 
action  under  E.0. 12886.  nor  would  it 
have  a  significant  impact  on  small 
entities.  The  changes  set  forth  in  the 
interim  final  rule  are  minor  revisions  to 
the  existing  regulation. 

The  interim  final  rule  will  not  impose 
additional  information  collection 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3511).  This  rule  is  being 
issued  as  an  interim  final  rule,  with 
comment  period,  as  an  exception  to  our 
standard  practice  of  soliciting  public 
conunents  prior  to  issuance.  The 
Assistant  Secretary  of  Defense  (Health 
Affairs)  has  determined  that  following 
the  standard  practice  in  this  case  would 
be  impracticable,  unnecessary,  and 


contrary  to  the  public  interest.  This 
determination  is  based  on  several 
factors.  First,  this  change  directly 
implements  a  statutory  amendment 
enacted  by  Congress  expressively  for 
this  purpose.  (See  House  Conference 
Report  105-340,  p.  300).  Second,  this 
rule  implements  the  statutory  policy 
without  embellishment.  All  public 
comments  are  invited. 

List  of  SulHects  in  32  CFR  Part  199 

Claims,  Health  insurance.  Individuals 
with  disabilities,  Military  personnel. 

PART  199— [AMENDED] 

Accordingly.  32  CFR  199  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  and  10  U.S.C. 
Chapter  55. 

2.  Section  199.4  is  amended  by 
revising  paragraph  (d)(3)(vii)  and  (g)(48) 
and  removing  paragraph  (d)(3)(vii) 
NOTE. 

f  199.4    Basic  program  b«n«f  its 

******* 

(d)*  *  * 

(3)*  *  * 

(vii)  Prosthetic  devices.  The  purchase 
of  prosthetic  devices  is  limited  to  those 
determined  by  the  Director, 
OCHAMPUS  to  be  necessary  because  of 
significant  conditions  resulting  from 
trauma,  congenital  anomalies,  or 
disease. 


(g)*  *  * 

(48)  Prosthetic  devices.  Prostheses 
other  than  those  determined  by  the 
Director,  OCHAMPUS  to  be  necessary 
because  of  significant  conditions 
resiUting  from  trauma,  congenital 
anomalies,  or  disease.  All  dental 
prostheses  are  excluded,  except  for  ' 
those  specifically  required  in 
connection  with  otherwise  covered 
orthodontia  directiy  related  to  the 
siugical  "Correction  of  a  cleft  palate 
anomaly. 
<i^        *        •        *        * 

Dated:  August  12, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-21348  Filed  &-19-99:  8:45  am] 
BUJNQ  COOE  S001-10-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[U\r-«9-1-741 1 ;  FRL-6422-3] 

Approval  and  Promulgation  of  Mr 
Quality  Stata  Imptomantation  Plana. 
(SIP);  Intarim  Rnal  Datarmination  That 
LxNJlaiana  Continuaa  To  Conract  tha 
Daficlanclaa  of  Ita  Enhancad 
Inapaction  and  Maintananoa  (l/M)  SIP 
Raviaion 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  Previously  EPA  published  a 
proposed  rulemaking  (December  30. 
1998.  63  FR  71807)  to  conditionally 
approve  the  State  of  Louisiana's  State 
Implementation  Plan  (SEP)  revision 
concerning  a  low-enhanced  motor 
vehicle  inspection  and  maintenance  (1/ 
M)  program  luider  section  110  of  the 
Clean  Air  Act  (the  Act)  as  amended  in 
1990.  Based  on  the  proposed  approval. 
EPA  is  making  an  interim  final 
determination  by  this  action,  that  the 
State  has  more  likely  than  not  owed  the 
deficiencies  prompting  the  original 
disapproval  (November  19, 1997,  62  FR 
61633)  of  the  Louisiana  enhanced  I/M 
SIP  revision.  This  action  will  defer  the 
future  application  of  the  offset  sanction 
and  the  highway  sanction.  Although 
this  action  is  effective  upon  signatiue, 
EPA  vtrill  take  comment  on  this  interim 
final  determination.  The  EPA  will 
publish  a  final  action  taking  into 
consideration  any  comments  received 
on  this  interim  final  action. 
EFFECTIVE  DATE:  August  10, 1999. 

Comments:  Comments  must  be 
received  on  or  before  September  20. 
1999. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hoius 
before  the  visiting  day.  Enviroiunental 
Protection  Agency,  Region  6,  Air 
Planning  Section  (6PD-L),  1445  Ross 
Avenue,  Suite  700,  Dallas,  Texas  75202- 
2733.  Louisiana  Department  of 
Environmental  Qusdity,  Air  Quality 
Compliance  Division,  7290  Bluebonnet, 
2nd  Floor,  Baton  Rouge,  Louisiana. 

Louisiana  Department  of 
Environmental  Quality  Capital  Regional 


FOR  FURTHER 
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Office,  p.  1720  Airline  Highway,  Baton 
Rouge,  liouisiana. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  C-  Rennie,  Air  Planning  Section 
(6PD-L|»  EPA  Region  6. 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7367. 

SUPPLEICNTARY  INFORMATION: 


I.  Bai 

Louisi 
Appra 


und 

's  May  1996 1/M  SIP  Revision 
Status 


In  a  December  2,  1997,  letter  to  the 
Governor,  EPA  notified  Louisieuia  that 
the  conji^tional  approval  of  the  State's 
enhanced  I/M  SIP  revision, 
conditionally  approved  on  June  9, 1997, 
(62  FR  31388)  had  converted  to  a 
disappiiqval  because  Louisiana  failed  to 
meet  th|a  conditions  specified  for 
approvu.  A  later  correction  notice  dated 
FebruaiV  13, 1998,  changed  the  effective 
date  of  me  disapproval  to  the  February 
13. 19981  date  of  publication  (63  FR 
7289).  A  letter  dated  March  4, 1998, 
informed  the  State  of  this  change.  The 
disappHQval  triggered  the  18-month  time 
clock  fdB  the  mandatory  application  of 
sanctions  imder  section  179(a)  of  the 
Act.  The  18-month  clock  expires  on 
August  b  3, 1999. 

On  At]  gust  20, 1998,  the  Governor  of 
the  Stane  requested  parallel  processing 
of  its  I/m  program  SIP  revision.  We 
acknowledged  the  State's  request  in  a 
September  3, 1998,  letter.  On  October 
20. 1998,  the  State  made  available  a 
proposed  I/M  SIP  revision  for  public 
commepit  and  parallel  processing  by 
EPA.  We  proposed  conditional  approval 
on  December  30. 1998,  in  63  FR  71807. 
The  St4<)  submitted  the  adopted  I/M 
SIP  on  Fbbruary  12, 1999,  under  the 
Governor's  signature.  Because  the  State 
has  now  Isubmitted  a  SIP  that  EPA 
believed  is  approvable  for  its  enhanced 
I/M  program,  we  believe  this  interim 
final  determination  is  justified.  We 
conclu49  that  Louisiana  has  more  likely 
than  notlcorrected  the  deficiency  that 
initiated 'the  sanctions  clock,  and 
therefooe  do  not  believe  that  sanctions 
are  warranted  simply  because  a  State 
approved  I/M  SIP  revision  has  not  been 
finally  approved  by  EPA. 

We  aire  making  this  interim  final 
determiiiation  now  because  a  final 
conditiohal  approval  requires 
amendihlBnts  to  the  Federal  I/M 
regulatimi  that  will  allow  the  State  to 
operate  jthe  I/M  program  as  described  in 
the  SIP.  The  Administrator  signed  a 
notice  of  proposed  rulemaking  on 
August  |B|,  1999,  proposing  amendments 
to  the  F^eral  I/M  regulation  that  will 
accomntodate  Louisiana's  I/M  program. 
Becaus^  kve  believe  these  amendments 


are  justified,  we  are  making  this  interim 
final  determination  to  defer  sanctions. 

EPA's  Current  Rulemaking  Actions 

We  believe  that  the  submission  of  the 
I/M  SIP  revision  that  we  proposed  to 
approve  more  likely  than  not  ones  the 
SIP  deficiency  that  triggered  the 
sanctions  clock.  Therefore,  with  this 
finding  the  imposition  of  sanctions  for 
that  deficiency  is  stayed  for  the  duration 
of  EPA's  rulemaking  process  on  this  1/ 
M  SIP  revision.  This  interim 
determination  will  not  halt  or  reset  the 
sanctions  deadline,  but  will  defer 
implementation  of  sanctions  until 
either:  the  proposed  conditional 
approval  converts  to  a  disapproval,  or 
the  State's  enhanced  I/M  SIP  is  fully 
approved  or  uii>approved. 

Today  EPA  is  dso  providing  the 
public  with  an  opportunity  to  comment 
on  this  interim  final  determination.  If, 
based  on  any  relevant  comments  we 
receive  on  this  interim  final 
determination  action  or  the  proposed 
conditional  approval,  we  determine  that 
the  SIP  revision  is  not  finally 
approvable,  we  will  take  further  action 
to  disapprove  the  State's  I/M  SEP 
revision.  If  EPA  does  disapprove  the  1/ 
M  revision,  or  if  EPA's  conditional 
approval  of  the  Louisiana  I/M  SIP 
revision  is  not  finalized,  then  sanctions 
would  be  applied  as  required  under 
179(a)  of  the  Act  and  40  CFR  52.31. 

n.  EPA  Action 

What  Action  Is  EPA  Taking? 

Based  on  the  proposed  conditional 
approval  previously  published  in  the 
Federal  Register,  we  believe  that  the 
State  has  more  likely  than  not  corrected 
the  deficiency  that  prompted  the 
original  disapproval  of  the  Louisiana 
enhanced  I/M  SIP.  Therefore,  we 
conclude  that  sanctions  should  be 
stayed  for  the  duration  of  Louisiana's 
proposed  conditional  SIP  approval. 

What  Is  the  Effective  Date  for  This  Rule? 

The  effective  date  for  this  rule  is 
August  10, 1999,  the  date  this  action 
was  signed. 

Because  we  have  preliminarily 
determined  that  the  February  12, 1999, 
I/M  SIP  revision  is  conditionally 
approvable,  we  believe  that  relief  fi'om 
future  sanctions  should  be  provided  as 
quickly  as  possible.  Therefore,  EPA  is 
invoking  the  good  cause  exception 
under  the  Administrative  Procedure  Act 
(APA)  in  not  providing  an  opportunity 
for  comment  before  this  action  takes 
effect.'  See  5  U.S.C.  553(b)(B).  We 


believe  that  notice-and-comment 
rulemaking  before  the  effective  date  of 
this  action  is  impracticable  and  contrary 
to  the  public  interest.  We  have  reviewed 
the  State's  October  1998,  proposed  SIP 
revision  and  the  February  1999,  adopted 
SIP  revision.  Through  this  interim  final 
determination  action,  the  Agency  finds 
the  State  has  more  likely  than  not 
corrected  the  deficiency  for  which  the 
sanctions  dock  was  started  (i.e.,  failure 
of  the  State  to  provide  legislative 
authority  to  implement  and 
continuously  operate  an  I/M  program 
imder  sections  182  and  184  of  the  Act). 

Therefore,  it  is  not  in  the  public 
interest  to  initially  apply  sanctions 
when  the  State  has  most  likely  corrected 
the  deficiency  that  triggered  the 
sanctions  clock,  moreover,  it  would  be 
impracticable  to  go  through  notice-and- 
conunent  rulemaking  on  a  finding  that 
the  State  has  corrected  the  deficiency 
prior  to  the  rulemaking  fully  approving 
the  State's  I/M  SEP  revision.  Therefore, 
we  believe  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
defer  sanctions  while  we  complete  our 
rulemaking  process  on  the  approvabiUty 
of  the  State's  I/M  SIP  revision.  In 
addition,  we  are  invoking  the  good 
cause  exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C.  553(d)(1). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futine 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

m.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  uyier  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local. 


■  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  EPA's  determination  after  the  effective 


date  and  EPA  will  consider  any  comments  received 
in  determining  whether  to  reverse  such  action. 
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and  tribal  governments,  the  nature  of 
their  concern,  copies  of  written 
conmnmications  from  the  governments,^ 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  government  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  interim  final  determination 
does  not  create  a  mandate  on  State, 
local,  or  tribal  governments.  The 
determination  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  l(a}  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR 19885.  April  23. 1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  interim  final  determination  is  not 
subject  to  E.0. 13045  because  it  is  not 
economically  significant  under  E.O. 
12866,  and  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  with 
those  govenunents.  If  EPA  complies  by 
considting,  E.O.  13084  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiue  of  their  concerns, 
and  a  statement  supporting  the  need  to 


issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
commimities." 

Today's  interim  final  determination 
does  not  significantly  or  uniquely  affect 
the  commiuiities  of  Indian  tribal 
governments.  Accordii^y,  the 
reqxiirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  600  et  seq.,  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  conditional  approval  of 
SIP  submittals  imder  section  110  and 
subchapter  I,  part  D  of  the  Act  does  not 
create  any  new  requirements  but  simply 
approves  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nmnber  of  small  entities. 
Moreover,  due  to  the  natine  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Uiuon  Electric  Co..  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 


to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
interim  final  determination  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  nnist 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of 
Representatives,  and  the  U.S. 
Comptroller  General  prior  to  publication 
of  the  rule  in  the  Federal  Re^ster.  This 
determination  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  19, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not ' 
affiact  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide,  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compotmds. 

Authority:  42  U.S.C.  7401-7671q. 
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Dated:  August  10. 1999. 
Myron  C .  Knudson, 

Acting  B^ional  Administrator,  Region  VI. 
(FR  Doc.  09-21660  Filed  8-19-99;  8:45  am) 

BILLING  Ct>pE  eSOO-SO-P 


depariIment  of  transportation 

Researeh  and  Special  Programa 
Adminitlratlon 

49  CFRtart  171 

General  Information,  Regulations,  and 
Deflnitiona 

CFR  Cot^ection 

In  Titlfc  49  of  the  Code  of  Federal 
Regulations,  parts  100  to  185,  revised  as 
of  Oct.  1, 1998,  on  pages  88,  89,  and  91, 
§§171.11  {d)(9)(iii).  171.12  (b)(8)(iii), 
and  171{.|l2a  (b)(5)(iii)  are  corrected  by 
removiiii  the  word  "POISON"  the  first 
time  it  wpears  and  adding  in  its  place 
the  words  "POISON  INHALATION 


[FR  Doc.  I  ^9-55524  Filed  8-19-99;  8:45  am) 
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DEPARltMENT  OF  COMIMERCE 
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NatioraN  Oceanic  and  Atmospheric 
Administration 

50CFRII^art622 

[Dodcet  No.  9905061 2&-4220-02;  I.D. 
032499E| 

RtN064d|AL80 

Fiahariii  Of  the  Caribbean,  Gulf  of 
IMaxieoi  and  South  Atlantic;  Coastal 
Migratory  P^agic  Resources  of  the 
Gulf  of  fisxico  and  South  Atlantic; 
Catch  Specifications 

AQENCYJ^ational  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospberic  Administration  (NOAA), 
Comme^ 

ACTION:  ^inal  rule. 

y  I 

SUMMARM:  In  accordance  with  the 
framework  procedure  for  adjusting 
management  measures  of  the  Fishery 
Manageti^ent  Plan  for  the  Coastal 
Migratonr  Pelagic  Resources  of  the  Gulf 
of  Mexip0  and  South  Atlantic  (FMP), 
NMFS  implements  several  management 
changesi|For  Atlantic  group  king 
mackerel,  total  allowable  catch  (TAG)  is 
increascjd.  For  Atlantic  group  Spanish 
mackerel,  TAC  is  decreased;  the 
allocation  of  TAC  between  the 
commenqial  and  recreational  sectors  is 
revised;  ^d  an  incidental  catch 
allowancje  for  vessels  using  gillnets  with 


a  mesh  size  less  than  3.5  inches  (8-9  cm) 
is  established.  For  Gulf  group  king 
mackerel,  a  commercial  trip  limit  is 
established  in  the  western  zone,  and  a 
0-fish  bag  limit  is  established  for 
captain  and  crew  on  for-hire  vessels.  For 
both  Gulf  and  Atlantic  group  king 
mackerel,  the  minimum  size  limit  is 
increased.  The  intended  effects  of  this 
rule  are  to  protect  king  and  Spanish 
mackerel  from  overfishing  and  maintain 
healthy  stocks  while  still  allowing 
catches  by  commercial  and  recreational 
fisheries. 

DATES:  This  rule  is  effective  September 
20, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Branstetter,  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fisheries  for  coastal  migratory  pelagic 
resources  are  regulated  imder  the  FMP. 
The  FMP  was  prepared  jointly  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Cotmcils)  and  is  implemented  by 
regulations  at  50  CFR  part  622. 

In  accordance  with  the  framework 
procedures  of  the  FMP,  the  Councils 
recommended,  and  NMFS  published,  a 
proposed  rule  (64  FR  29622,  June  2, 
1999)  to  implement  the  following 
measiues:  (1)  For  Atlantic  group  king 
mackerel,  increase  the  commercial 
quota  and  the  recreational  allocation 
and  revise  the  commercial  trip  limits  off 
North  Carolina  and  the  Mid-Atlantic 
states;  (2)  for  Atlantic  group  Spanish 
mackerel,  decrease  the  commercial 
quota  and  recreational  allocation; 
change  the  commercial/recreational 
allocation  from  50/50  to  55/45;  and 
establish  an  incidental  catch  allowance 
for  vessels  using  gillnets  with  a  mesh 
size  less  than  3.5  inches  (8.9  cm);  (3)  for 
Gulf  group  king  mackerel,  establish  a 
commercial  trip  limit  in  the  western 
zone  and  establish  a  0-fish  bag  limit  for 
captain  and  crew  on  for-hire  vessels; 
and  (4)  for  both  Gulf  and  Atlantic  group 
king  mackerel,  increase  the  minimum 
size  limit.  That  proposed  rule  described 
the  need  and  rationale  for  these 
revisions.  Those  descriptions  are  not 
repeated  here. 

Comments  and  Responses 

NMFS  received  five  comments. 

Comment  1 :  After  reviewing  the  1999 
Mackerel  Stock  Assessment  Report 
(MSAP),  the  South  Atlantic  Council 
requested  that  NMFS  not  implement  the 
proposed  trip  limit  decrease  from  3,500 
to  2.000  lb  (1588  to  907  kg)  for  Adantic 
group  king  mackerel  for  commercial 
vessels  operating  north  of  the  North 
Carolina/South  Carolina  border  and 
south  of  the  New  York/Connecticut 
border,  nor  the  proposed  trip  limit 


increase  bom  50  to  75  fish  for  Gulf 
group  king  mackerel  in  the  Florida  east 
coast  subzone.  The  1999  MSAP 
indicated  that  the  TAC  for  Atlantic 
group  king  mackerel  could  be  increased. 
Thus  the  trip  limit  reduction  for  the 
king  mackerel  fishery  north  of  the  North 
Carolina/South  Carolina  border  was 
unnecessary.  The  Council  anticipates 
that  the  fishery  should  be  able  to 
continue  year-roimd  without  a  closiu« 
with  the  existing  3,500  lb  (1,588  kg)  trip 
limit,  thereby  increasing  the  economic 
benefits  of  the  fishery.  The  fishery  for 
Gulf  group  king  mackerel  in  the  Florida 
east  coast  subzone  closed  on  March  13, 
1999,  imder  a  50-fish  trip  limit.  Thus 
the  Council  believed  that  increasing  the 
bag  limit  would  shorten  the  season 
further,  and  lessen  the  social  and 
economic  benefits  to  the  fishery. 

Response:  NMFS  considers  the 
Coimcil's  comment  as  a  request  to 
withdraw  the  proposed  reduction  in  the 
commercial  trip  limit  for  Atlantic  group 
king  mackerel  north  of  the  North 
Carolina/South  Carolina  border  and  the 
proposed  increase  in  the  commercial 
trip  limit  for  Gulf  group  king  mackerel 
in  the  Florida  east  coast  subzone  as  was 
described  in  the  proposed  rule.  NMFS 
agrees  with  the  Coimcil's  rationale  for 
not  implementing  the  subject  proposed 
trip  limit  changes  and  has  withdrawn 
them  from  the  final  rule.  The  Adantic 
group  king  mackerel  stock  is  not 
overfished,  and  the  1999  MSAP 
indicates  that  an  increase  in  TAC  for 
this  stock  is  appropriate;  a  reduced  trip 
limit  for  fisheries  on  Adantic  group  king  ^ 
mackerel  is  no  longer  necessary  to  slow 
the  rate  of  harvest  in  regard  to  the 
annual  commercial  quota.  Furthermore, 
given  that  the  fishery  for  the  Gulf  group 
king  mackerel  in  the  Florida  east  coast 
subzone  closed  during  the  1998/1999 
fishing  year  imder  a  50-fish  trip  limit, 
NMFS  agrees  that  increasing  the  trip 
limit  to  75  fish  would  result  in  an  even 
earlier  closure  thus  reducing  the  social 
and  economic  benefits  of  the  fishery. 
Not  implementing  these  proposed  trip 
limit  changes  also  should  avoid 
confusion  in  the  fishery  by  maintaining 
long-standing  trip  limits,  to  which  the 
fishermen  are  accustomed  and  should 
not  have  any  adverse  biological 
consequences  regarding  the 
conservation  of  the  affected  ^ocks. 

Comment  2:  The  South  Atlantic 
Council  requested  that  NMFS 
promulgate  the  catch  specifications  for 
Adantic  group  king  and  Spanish 
mackerel  that  the  Council  recommended 
at  its  June  1999  meeting  rather  than  the 
specifications  that  were  previously 
recommended  and  that  were  included 
in  the  proposed  rule.  These 
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recommendations  included:  Increasing 
TAC  to  10.0  million  lb  (4.5  million  kg) 
for  Atlantic  group  king  mackerel; 
increasing  the  commercial  trip  limit  for 
southeast  Florida  from  50  to  75  fish  per 
day;  increasing  TAC  for  Adantic  group 
Spanish  mackerel  to  7.1  million  lb  (3.2 
million  kg);  and  increasing  the 
recreational  bag  limit  for  Atlantic  group 
Spanish  mackerel  from  10  to  15  fish  per 
day. 

Response:  NMFS  is  not  promulgating 
the  specifications  recommended  by  the 
Coimcil  at  its  Jime  1999  meeting 
because  the  public  has  not  had  an 
adequate  opportunity  to  review  and 
comment  on  them.  Additionally,  the 
impacts  of  those  specifications  need  to 
be  evaluated  by  preparing  a  regulatory 
impact  review/environmental 
assessment,  and  the  affected  states  have 
not  had  an  opportimity  to  evaluate  the 
new  recommended  sftecifications  in 
relation  to  their  states'  coastal  zone 
management  plans. 

Comment  3:  The  Gulf  Council  and  the 
fishing  association  requested  that  NMFS 
disapprove  the  proposal  to  reduce  the 
bag  Umit  of  Gulf  group  king  mackerel  to 
zoo  for  captain  and  crew  on  for-hire 
vessels.  Based  on  the  report  of  the  1999 
MSAP,  the  Council  decided  that  the  0- 
fish  bag  limit  is  neither  needed  nor 
justified,  and  that  a  mid-season 
implementation  woidd  cause 
unnecessary  disruption  and  confusion 
within  the  for-hire  fishery.  The  fishing 
association  questioned  the  acciuacy  of 
the  Marine  Recreational  Fishery 
Statistical  Survey  (MRFSS)  database 
which  indicated  the  need  for  this 
proposed  measure  to  reduce  recreational 
harvest. 

Response:  NMFS  disagrees  that  the  0- 
fish  bag  limit  for  the  captain  and  crew 
of  for-hire  vessels  fishing  for  Gulf  group 
king  mackerel  is  unnecessary.  NMFS 
has  approved  this  measure  and  is 
implementing  it  by  this  rule.  The  per- 
angler  overages  calculated  by  the 
MRFSS  were  substantiated  by  data 
collected  through  the  NMFS  Panama 
City,  FL  charterboat  survey  and  the 
ongoing  pilot  charterboat  survey  co- 
managed  by  NMFS  and  the  Gulf  States 
Marine  Fisheries  Commission.  These 
latter  two  data  sources  consist  of  reports 
of  entire  trip/boat  activity  as  provided 
by  the  captains  themselves,  and  include 
harvest  by  all  anglers/passengers 
(excepting  captain  and  crew)  onboard 
the  vessel,  as  opposed  to  the  MRFSS 
approach  of  individual  angler 
interviews.  Nevertheless,  considering 
the  differences  in  methodologies  used 
by  these  independent  sampling 
programs,  the  compatibility  and 
consistency  of  the  results  among  the 
three  siuveys  strengthen  the 


conclusions  regarding  the  effect  of 
allowing  a  bag  limit  for  captain  and 
crew.  MRFSS  data  indicate  that  the  for- 
hire  sector  accoimts  for  50  to  65  percent 
of  the  recreational  harvest,  and  per- 
angler  and  per-trip  average  catches  are 
in  excess  of  the  allowable  bag  limits 
unless  captain  and  crew  are  included. 
The  catch  attributable  to  the  captain  and 
crew  contributes  to  the  persistent 
overruns  in  the  recreational  allocation. 
Additionally,  enforcement  of  a  daily  bag 
limit  for  captain  and  crew  of  for-hire 
vessels  is  difficult  where  those  vessels 
and  crews  make  multiple  trips  within  a 
day.  NMFS  also  believes  that  a  0-fish 
bag  limit  for  Gulf  group  king  mackerel 
for  captain  and  crew  on  for-hire  vessels 
will  reduce  in-season  recreational  sales, 
which  are  then  counted  against  the 
commercial  quota.  This  leads  to 
situations  where  the  fish  are  counted 
twice:  once  as  a  recreational  catch,  and 
once  as  a  commercial  sale.  This  double 
counting  of  fish  can  contribute  to  an 
"artificial"  overrun  of  the  commercial 
quotas.  Elimination  of  this  double 
counting  should  foster  a  more  accurate 
depiction  of  fishing  mortality,  thus 
providing  more  accurate  stock 
assessments.  Therefore,  NMFS  believes 
that  a  0-fish  bag  limit  for  the  captain 
and  crew  of  for-  hire  vessels  is  necessary 
for  the  adequate  conservation  and 
management  of  this  overfished  resoiuce. 

Comment  4:  One  commenter  opposed 
the  increase  in  the  minimum  size  limit 
from  20  to  24  inches  (51  to  61  cm)  fork 
length  (FL)  pitoposed  for  king  mackerel. 
The  commenter  believes  that  this 
measure  is  lumecessary  in  light  of  the 
lower  and  more  stable  recreational 
landings  information  provided  in  the 
1999  reports  of  the  MSAP  and  the  Social 
and  Economic  Panel  (SEP),  and  the 
recommendations  developed  by  the  Gulf 
Council  at  its  May  1999  meeting. 

Response:  NMFS  disagrees  and  has 
approved  the  size  limit  increase  and  is 
implementing  it  by  this  rule.  The  SEP 
report,  which  indicated  stable 
recreational  landings,  considered 
catches  in  the  Gulf  of  Mexico,  but  this 
does  not  include  all  fishing  mortality  on 
the  Gulf  group  king  mackerel  stock. 
During  a  part  of  the  year,  a  percentage 
of  the  mortality  on  the  Gulf  group  king 
mackerel  stock  occurs  from  catches  on 
the  AUantic  coast  of  Florida.  The  MSAP 
report  does  take  this  additional  catch 
and  mortality  into  consideration.  That 
report  illustrated  that,  with  the 
exception  of  the  1998/1999  season,  the 
recreational  harvest  of  Gulf  group  king 
mackerel  exceeded  the  recreational 
allocation  by  15  to  50  percent  each  year 
since  1986.  In  addition  to  reducing  the 
overall  harvest  by  the  recreational 
sector,  the  proposed  24-inch  (61-cm) 


size  limit  is  intended  to  reduce  the 
harvest  of  immature  fish. 
Approximately  50  per  cent  of  the 
females  are  matvue  at  sizes  of  22  to  24 
inches  (56  to  61  cm)  FL. 

Comment  5:  One  commenter  stated 
that  NMFS  was  negligent  in  its  late 
publication  and  announcement  of 
proposals,  and  did  not  adequately 
advise  the  public  that  the  Councils  had 
developed  the  proposals  last  year  for  the 
1998/99  fishing  year. 

Response:  Catch  specifications  are 
associated  with  the  most  recent  stock 
assessment,  not  a  fishing  year.  The 
Councils  consider  the  most  recent 
assessment  and  make  any  proposed 
catch  specification  changes. 
Additionally,  the  regulations  are  not 
annual;  they  remain  in  effect  imtil 
changes  are  proposed  by  the  Councils. 
NMFS  recognizes  that  the 
implementation  of  these  particular  catch 
specifications  has  been  delayed.  In  part, 
these  delays  stemmed  bom  combining 
the  proposed  catch  specifications  as 
proposed  by  the  Gulf  of  Mexico  and 
South  Atlantic  Councils.  To  ensure 
more  timely  implementation  of  catch 
specifications,  NMFS  has  restructured 
its  process  for  the  review  of  mackerel 
proposals  submitted  by  the  Coimcils 
under  the  FMP  framework  provisions. 
For  the  1999/2000  proposed  catch 
specifications,  the  proposals  by  each 
Council  will  be  processed  separately. 

Comment  6:  Two  commenters 
supported  the  implementation  of  the 
3,000-lb  (1361-kg)  trip  limit  for  Gulf 
group  king  mackerel  in  the  western 
zone.  One  commented  that  it  would 
help  to  eliminate  derby  fishing  and 
extend  the  season. 

Response:  NMFS  agrees  that  the 
implementation  of  the  3,000-  lb  (1361- 
kg)  trip  limit  in  the  western  zone  will 
benefit  the  fisheries  of  that  region  and 
hais  approved  it  and  implemented  it 
throu^  this  rule. 

Changes  From  the  Proposed  Ruk 

As  requested  by  the  South  AUantic 
Council  (see  Comments  and  Responses), 
NMFS  has  withdrawn  the  proposed 
reduction  in  the  commercial  trip  limit 
for  AUantic  group  king  mackerel  north 
of  the  North  Carolina/South  Carolina 
state  boimdary  and  the  proposed 
increase  in  the  commercial  trip  limit  for 
Gulf  group  king  mackerel  in  the  Florida 
east  coast  subzone.  Accordingly,  the 
respective  changes  in  the  proposed  rule 
to  §  622.44(a)(l)(i)  and  §  622.44(a)(2)(i) 
are  not  included  in  this  final  rule.  As  a 
result,  the  proposed  redesignations 
within  §  622.44(a)(1)  are  no  longer 
necessary  and  have  been  removed  fron\ 
the  final  rule. 


Classifliatio 


1.  Theaut] 
continues  to 
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,  50  CFR  part  622  is  amended 


Classification 

This  j&nal  rule  has  been  detennined  to 
be  not  significant  for  piuposes  of  E.O. 
12866.1! 

The  (t|iief  Coimsel  for  Regulation  of 
the  Dei^^rtment  of  Conunerce  has 
certified  to  the  Chief  Counsel  for 
Advoc^iy  of  the  Small  Business 
Administration  that  this  rule  woiild  not 
have  a  significant  economic  impact  on 
a  subst^tial  number  of  small  entities. 
No  cominents  were  received  regarding 
this  ceittification.  As  a  result,  a 
regulatwy  flexibility  analysis  was  not 
prepar0o. 

List  of  Elects  in  50  CFR  Part  622 

Fishdiies,  Fishing,  Puerto  Rico, 
Reportikig  and  recordkeeping 
requireiients.  Virgin  Islands. 

Datedl  jAugust  16, 1999. 
Andrew!  A.  Rosenberg, 

Deputy  Mesistant  Administrator  for  Fisheries, 
Nfitional  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble 
as  folio  Mr 

PART  tt^— nSHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLAMTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Audia|r^ty:  16  U.S.C.  1801  et  seq. 

2.  In 
revised 

{822.37 

(c) 

(2)  KMg  mackerel  in  the  Gulf,  South 
Atlantic!  or  Mid-Atlantic — 24  inches 
(61.0  ci^,  fork  length,  except  that  a 
vessel  fishing  under  a  quota  for  king 

specified  in  §  622.42(c)(1)  may 
possess:  undersized  king  mackerel  in 
quantities  not  exceeding  5  percent,  by 

weight,: of  the  king  mackerel  on  board. 

*  *        *        *        • 

3.  In  ^  622.39,  paragraph  (c)(l)(ii)  is 
revised  |tio  read  as  follows: 

S  622.39    Bag  and  posaession  limits. 

*  *        *        *        • 

(D*    * 

(ii)  Gulf  migratory  group  king 

— 2,  except  that  for  an  operator 
aiember  of  a  charter  vessel  or 


)  622.37,  paragraph  (c)(2)  is 
1 0  read  as  follows: 


Minimum  aiiM. 

*        •        * 


mackert 
or  crew 


headboi  i ,  the  bag  limit  is  0. 

***** 

4.  In !  i  B22.41,  paragraph  (c)(3)(u)(A) 
is  revisf  <  I  to  read  as  follows: 


f  622.41 

*         * 

(c)* 


Spaciaa  specific  limitations. 

*        *        * 


(3)*** 

(ii)  *  *  *  (A)  The  minimum  allowable 
mesh  size  for  a  gillnet  used  to  fish  for 
Spanish  mackerel  in  the  Gulf,  Mid- 
Atlantic,  or  South  Atlantic  EEZ  is  3.5 
inches  (8.9  cm),  stretched  mesh. 

(1)  A  vessel  in  the  Gulf  EEZ,  or  having 
fished  on  a  trip  in  the  Gulf  EEZ,  with 
a  gillnet  on  board  that  has  a  mesh  size 
less  than  3.5  inches  (8.9  cm),  stretched 
mesh,  may  not  possess  on  that  trip  any 
Spanish  mackerel. 

{2)  A  vessel  in  the  South  Atlantic  or 
Mid- Atlantic  EEZ,  or  having  fished  on  a 
trip  in  such  EEZ,  with  a  gillnet  on  boaid 
that  has  a  mesh  size  less  than  3.5  inches 
(8.9  cm),  stretched  mesh,  may  possess  or 
land  on  the  day  of  that  trip  no  more 
than  500  lb  (227  kg)  of  incidentally 
caught  Spanish  mackerel. 

*  *        *        *     .    * 

5.  In  §622.42,  paragraphs  (c)(l)(ii) 
and  (c)(2)(ii)  are  revised  to  read  as 
follows: 

§622.42    Quotas. 

***** 

(c)  *  *  * 

(1)  '  *  * 

(ii)  Atlantic  migratory  group.  The 
quota  for  the  Atlantic  migratory  group  of 
king  mackerel  is  3.12  million  lb  (1.42 
million  kg).  No  more  than  0.40  million 
lb  (0.18  Boillion  kg)  may  be  harvested  by 
purse  seines. 
***** 

(2)  *  *  * 

(ii)  Atlantic  migratory  group.  The 
quota  for  the  Atlantic  migratory  group  of 
Spanish  mackerel  is  3.63  million  lb 
(1.65  million  kg). 
***** 

6.  hi  §  622.44,  paragraph  (a)(2)(iv)  is 
added,  and  paragraph  (a)(2) 
introductory  text,  the  headings  of 
paragraphs  (a)(2)(i)  and  (a)(2)(ii),  and 
the  &^t  sentence  of  paragraph  (b)(2)  are 
revised  to  read  as  follows: 

§622.44    Commarcial  trip  limits. 

***** 

(a)  *  *  * 

(2)  Gulf  group.  Commercial  trip  limits 
are  established  in  the  eastern  and 
western  zones  as  follows.  (See 
§622.42(c)(l)(i)  for  specification  of  the 
eastern  and  western  zones  and 
§622.42(c)(l)(i)(A)(5)  for  specifications 
of  the  subzones  in  the  eastern  zone.) 

(i)  Eastern  zone — Florida  east  coast 
subzone.  *  *  * 

(ii)  Eastern  zone — Florida  west  coast 
subzone — *  *  * 

*  *        *        *        * 

(iv)  Western  zone.  In  the  western 
zone,  king  mackerel  in  or  irom  the  EEZ 
may  be  possessed  on  board  or  landed 
fixim  a  vessel  for  which  a  commercial 


permit  for  king  mackerel  has  been 
issued,  as  required  under 
§  622.4(a)(2)(ii),  from  July  1,  each 
fishing  year,  until  a  closure  of  the 
western  zone's  fishery  has  been  effected 
under  §  622.43(a) — in  amoimts  not 
exceeding  3,000  lb  (1,361  kg)  per  day. 

(b)  *  *  ^ 

(2)  For  the  purpose  of  paragraph 
(b)(l)(ii)  of  this  section,  the  adjusted 
quota  is  3.38  million  lb  (1.53  million 
kg).  *  *  * 
***** 

[FR  Doc.  99-21696  Filed  8-19-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50CFRPart679 

[Doclcat  No.  990304062-9062-01;  I.D. 
081399B] 

FI^Mries  Of  the  Exclusive  Economic 
Zone  Off  Aiaska;  Pacific  Ocean  Perch 
in  the  West  Yalaitat  District  of  the  Gulf 
ofAlasica 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closiue. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  ocean  perch  in  the 
West  Yakutat  District  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  1999  total 
allowable  catch  (TAC)  of  Pacific  ocean 
perch  in  this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
fime  (A.l.t.).  August  16, 1999,  through 
2400  hrs,  A.l.t,  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Managem^^nt 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  1999  TAC  of  Pacific  ocean  perch 
in  the  West  Yakutat  District  of  the  GOA 
was  established  by  the  Final  1999 
Harvest  Specifications  of  Groundfish  for 
the  GOA  (64  FR  12094,  March  11,  1999) 
as  820  metric  tons  (mt),  determined  in 
accordance  with  §679.20(c)(3)(ii).  The 
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directed  fisheiy  for  Pacific  ocean  percti 
in  the  West  Yakutat  District  was  closed 
under  §679.20(d)(l)(iii)  on  July  19, 1999 
(64  FR  39090,  July  21, 1999).  and 
reopened  on  August  15, 1999 
(notification  of  reopening  filed  with  the 
Office  of  the  Federsd  Register  Aiigust  13, 
1999). 

In  accordance  with  §  679.20(d)(l)(i). 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  AdministratOT),  has 
determined  that  the  1999  TAC  for 
Pacific  ocean  perch  will  be  reached. 
Therefc»e,  the  R^onal  Administrator  is 
establishing  a  directed  fishing 
allowance  of  670  mt,  and  is  setting  aside 
the  remaining  150  mt  as  bycatch  to 
support  other  antidpaited  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii).  the  Regional 
AdministFBtar  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Conaequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  ocean  perch 
in  the  West  Yakutat  District. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 


This  action  responds  to  &e  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1999  TAC  of  Pacific 
ocean  perch  for  the  West  Yakutat 
District  of  the  GOA.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  Further 
delay  would  only  result  in  oveiharvest. 
NMFS  finds  for  good  cause  that  the 
implemmtation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  16, 1999. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
IFR  T^.  99-21578  Filed  8-16-99;  4:19  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Admlniatratlon 

50  CFR  Part  679 

[Docltat  No.  990304062-9060-01;  LD. 
0810996] 

Flahariaa  of  ttia  Exckwiva  Economic 
Zbna  Off  Alaaka;  Daap-Walar  Spaciaa 
FMiary  by  Vaaaaia  Uaing  Tmvl  Gaar  in 
tliaGiilforAlaaka 

AGENCY:  Naticmal  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Qoeure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
deep-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Giilf  of  Alaska 
(GOA).  This  action  is  necessary  because 
the  third  seasonal  apportionment  of  the 
1999  Pacific  halibut  bycatch  allowance 
specified  to  the  deep-water  species 
fishery  in  the  GOA  has  been  caught. 

OATES:  Effective  1200  hrs,  Alaska  local 
time  (A.Lt).  August  17, 1999,  until  1200 
hrs,  A.l.t.,  October  1, 1999. 
FOR  RIRTHER  MFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  MFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gidf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regidations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Pacific  halibut  bycatch  allowance 
for  the  GOA  trawl  deep-water  species 
fishery,  which  is  defined  at 
§679.21(d)(3)(iii)(B),  was  established  by 
the  Final  1999  Harvest  Specifications  of 
Groundfish  for  the  GOA  (64  FR  12094, 
March  11, 1999)  for  the  third  season,  the 
period  July  4, 1999,  through  September 
30. 1999,  as  400  metric  tons.  The  GOA 
trawl  deep-water  species  fishery  was 


closed  under  $679. 20(d)(iii)  on  July  21, 
1999  (64  FR  40293,  July  26, 1999),  and 
reopened  on  August  6, 1999  (64  FR 
43296,  August  10. 1999). 

In  accordance  with  §679.21(d)(97)(i), 
the  Administrator,  Alaska  Region, 
NMFS,  has  determined  that. the  third 
seasonal  apportionment  of  the  1999 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  deep-water 
species  fishery  in  the  GOA  has  been 
caught.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  the 
deep-water  species  fishery  by  vessels 
using  trawl  gear  in  the  GOA.  The 
species  and  species  groups  that 
comprise  the  de^>-water  species  fishery 
are:  rockfish  as  defined  at  §  679.2,  deep 
water  flatfish  (Dover  sole,  Oeenland 
lurbot,  and  deepsea  sole),  rex  sole,, 
arrowtooth  flounder,  and  sablefish. 

Maximum  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at 
§  679.20(e)  and  ({). 

Glasaification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  third 
seasonal  apportionment  of  the  1999 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl-deepwater 
species  fishery  in  the  GOA.  A  delay  in 
the  efiiactive  date  is  impracticable  and 
contrary  to  the  public  interest.  The  third 
seasonal  apportionment  of  the  Pacific 
halibut  l^catch  allowance  has  been 
caught.  Further  delay  would  only  residt 
in  overharvest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  17, 1999. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-21668  Filed  8-17-99;  4:09  pm) 
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This  se<  4on  of  the  FEDERAL  REGISTER 
contains  hotices  to  the  public  of  the  proposed 
issuanc6lof  rules  and  regulations.  The 
purpose  pf  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


DEPAmrMENT  OF  AGRICULTURE 

Agricinural  Marketing  Service 

7CFR|l|arts915and944 
[Dockni  ito.  FV99-415-2  PR] 

Avocaqos  Grown  In  South  Florida  and 
Importtjd  Avocados;  Revision  of  the 
Maturlff  Requirements  for  Fresh 
Ave 

AGENCTI  Agriciilhiral  Marketing  Service, 
USDA.;  f 

ACnONJ  Proposed  rule. 

SUMMAfl|ir:  This  rule  invites  comments 
on  revisions  to  the  maturity 
requiren^ents  currentlyprescribed  imder 
the  mariweting  order  for  avocados  grown 
in- south  Florida,  and  those  specified  in 
the  avQQado  import  maturity  regulation. 
The  m^keting  order  regulates  &e 
handli]|ig  of  avocados  grown  in  south 
Floridi^,!  and  is  administered  locally  by 
the  AvfH^ado  Administrative  Committee 
(Conudi|Kee).  This  rule  would  change 
maturijj  requirements  by  adding 
additicbal  shipping  dates,  weights  and/ 
or  dianketers  to  the  shipping  schedule 
for  seve^  avocado  varieties,  and  would 
add  throe  new  varieties  of  avocados  to 
the  shifting  schedule.  This  rule  would 
facilitate  the  shipment  of  avocados  as 
they  mttkure,  and  would  ensure  that 
only  m^ure  fruit  is  shipped  to  the  fresh 
market,  ^his  would  help  improve 
groweriieturris  and  promote  orderly 
marketing.  Application  of  the  maturity 
requireptients  to  imported  avocados  is 
requireq  under  section  8e  of  the 
Agriculljural  Marketing  Agreement  Act 
of  1937!. 

DATES:  Comments  must  be  received  by 

SeptenjlW  20, 1999. 

AODRESJSES:  Interested  persons  are 

invited!  to  submit  written  comments 

concerning  this  proposal.  Comments 

must  hi  sent  to  Uie  Docket  Clerk,  Fruit 

and  Vegetable  Programs,  AMS,  USDA, 

room  2525-S,  P.O.  Box  96456, 

Washington,  DC  20090-6456;  Fax:  (202) 

720-56S8;  or  E-mail: 

moab.d  (icketclerk@usda.gov.  Ail 


comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson,  Southeast  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  P.O.  Box  2276.  Winter  Haven, 
Florida  33883;  telephone:  (941)  299- 
4770,  Fax:  (941)  299-5169;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
complying  with  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  720-5698,  or  E-mail: 
Jay.Guerber@usda.gov.  You  may  view 
the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  No.  121  and  Marketing 
Order  No.  915,  both  as  amended  (7  CFR 
part  915),  regulating  the  handling  of 
avocados  grown  in  South  Florida, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultiutd 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

This  proposed  rule  is  also  issued 
under  section  8e  of  the  Act,  which 
provides  that  whenever  certain 
specified  commodities,  including 
avocados,  are  regulated  imder  a  Federal 
marketing  order,  imports  of  these 
commodities  into  the  United  States  are 
prohibited  unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 


conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(l5)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  cifter  the  date  of  the 
entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Under  the  terms  of  the  marketing 
order,  fresh  market  shipments  of  Florida 
avocados  are  required  to  be  inspected 
and  are  subject  to  grade,  size,  maturity, 
and  pack  and  container  requirements. 
The  maturity  requirements  for  Florida 
avocados  are  intended  to  prevent  the 
shipment  of  immature  avocados.  This 
helps  to  improve  buyer  confidence  in 
the  marketplace,  and  foster  increased 
consiunption.  Current  maturity 
requirements  for  the  varieties  of 
avocados  grown  in  Florida  are 
expressed  in  terms  of  minimum  weights 
and  diameters  for  specific  dates  during 
the  shipping  period  (hereinafter  ref^red 
to  as  the  avocado  maturity  shipping 
schedule,  maturity  schedule,  or 
shipping  schedule),  and  color 
specifications  for  those  varieties  of 
avocados  that  turn  red  or  piu^le  when 
mature.  The  maturity  requirements  for 
the  various  varieties  of  avocados  are 
different,  because  each  variety  has 
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diffarent  growing  and  maturation 
characteristics.  Tlie  matiuity 
requirements  for  each  variety  are  based 
on  test  results.  A  minimum  grade 
requirement  of  U.S.  No.  2  is  also  in 
e^ct  for  Florida  avocados. 

This  rule  invites  comments  on 
changes  to  the  avocado  maturity 
shipping  schedule  for  various  varieties 
currently  prescribed  in  paragraph  (a)(2) 
of  §  915.332  under  the  order.  The 
shipping  schedule  for  each  variety  is 
divided  into  A,  B,  C,  and  D  dates  which 
reflect  difiiarent  ripening  times 
associated  with  the  individual  variety. 
The  dates  for  a  particular  variety  are 
established  to  regulate  the  shipment  of 
snialler-«ized  avocados,  which  tend  to 
take  longer  to  mature.  Consequently,  A 
dates  are  asscxuated  with  larger 
diameter,  heavier  fruit,  and  are 
established  for  early  season  shipments. 
D  dates  are  established  for  the  end  of  a 
variety's  marketing  season  and  allow  the 
remaining  smaller-sized  mature  firuit  to 
be  shipped.  For  a  majority  of  the 
avocado  varieties,  the  mattuity  schedule 
indudes  B  and  C  dates  that  iall 
somewhere  between  the  A  and  D  dates 
for  the  particular  variety.  This  proposal 
would  add  B  or  C  shipping  dates,  with 
specific  minimum  weight,  and/or 
minimum  diameter  measurements  to  the 
shipping  schedule  for  the  Arue.  Beta, 
Donnie,  Leona,  Loretta,  and  Tower  II 
varieties.  It  would  also  add  three  new 
varieties  of  avocados,  the  Semil  34, 
Semil  43,  and  the  Melendez,  to  the 
maturity  schedule,  including  specific 
shipping  requirements  for  each.  This 
rule  would  facilitate  the  shipment  of 
these  varieties  of  avocados  as  they 
mature,  and  would  ensiue  that  only 
mature  fiuit  is  shipped  to  the  fi«sh 
market.  This  is  expected  to  help 
improve  grower  returns  and  promote 
orderly  marketing.  The  Committee  met 
and  unanimously  recommended  these 
changes  late  last  year. 

Section  915.51  of  the  order  provides 
the  authority  to  issue  regulations 
establishing  specific  maturity 
requirements  for  avocados.  The  maturity 
requirements  for  avocados  grown  in 
Florida,  based  on  minimum  weights, 
diameters,  and  skin  color  in  §  915.332  (7 
CFR  915.332)  of  the  order,  are  in  effect 
on  a  continuous  basis.  The  maturity 
requirements  specify  minimum  weights 
and  diameters  for  specific  shipping 
periods  for  approximately  60  varieties  of 
avocados,  and  color  specifications  for 
those  varieties  which  tiun  red  or  purple 
when  mature.  The  maturity 
requirements  and  dates  for  the  various 
varieties  of  avocados  are  difi'erent 
because  each  variety  has  different 
characteristics  and  maturity  times. 


This  rule  makes  several  changes  to  the 
matiirity  provisions  imder  the  order. 
The  first  change  would  add  B  or  C 
shipping  dates,  with  specific  minimum 
wei^t,  and/or  minimiun  diameter 
measiuements  to  the  shipping  schedule 
for  die  Arue,  Beta,  Doimie,  Leona, 
Loretta,  and  Tower  11  varieties.  Section 
915.332  of  the  order  rules  and 
regulations  outline  the  maturity 
requirements  for  avocados  using  a 
maturity  schedule.  Over  the  years,  the 
maturity  schedule  has  been  determined 
to  be  the  best  indicator  of  maturity  for 
the  difierent  varieties  of  avocados  grown 
in  Florida,  and  growers  and  handlers 
rely  on  the  schedule  in  making 
harvesting,  packing,  and  shipping 
decisions,  liie  matiuity  requirements 
are  designed  to  make  sure  that  all 
shipments  of  Florida  "avocados  are 
mature,  so  as  to  provide  consumer 
satisfaction  essential  for  the  successful 
marketing  of  the  crop,  and  to  provide 
the  trade  and  consumers  with  an 
adequate  supply  of  matiue  avocados  in 
the  interest  of  producers  and 
consiuners. 

The  maturity  requirements  for 
specified  periods  are  based  on  the 
growing,  harvesting,  and  maturity 
periods  for  the  various  varieties  of 
Florida  avocados.  Such  requirements 
prescribe  minimiun  weights  and/or 
diameters  for  specified  periods  as  the 
maturity  requirements  for  difi'erent 
varieties  of  avocados.  These 
requirements  are  used  as  indicators 
diuing  harvest  to  determine  which 
avocados  are  sufficiendy  mature  to 
complete  the  ripening  process. 

The  maturity  requirements  pertain  to 
certain  dates.  These  dates  are 
established  based  on  years  of  testing. 
Each  covered  variety  has  its  own  set  of 
dates  on  the  maturity  schedule.  The 
maturity  requirements  and  dates  for  the 
various  varieties  of  avocados  are 
difierent  because  individual  varieties 
have  different  characteristics  and 
growing  seasons.  As  previously 
mentioned,  the  schedule  is  broken  up 
into  A,  B,  C,  and  D  dates,  though  not  all 
varieties  have  dates  and  requirements 
for  each. 

The  different  dates  are  used  to  reflect 
the  ripening  time  associated  with  the 
individual  varieties.  Larger  fiuit  within 
a  variety  matiues  earlier,  while  smaller- 
sized  fruit  takes  longer  to  matiue. 
Consequently,  A  dates  are  associated 
with  larger  sizes  and  weights,  and  are 
established  for  shipments  early  in  a 
variety's  season.  D  dates  are  established 
for  the  end  of  a  variety's  season  when 
all  fiuit  should  be  mature,  and  releases 
all  remaining  sizes  and  weights. 

For  a  majority  of  varieties,  the 
schedule  also  includes  B  and  C  shipping 


dates  that  fall  somewhere  in  between 
the  A  and  D  dates  for  the  particular 
variety.  These  dates  provide  for  a 
gradual  shift  in  the  maturity  standards 
fit>m  the  begiiming  of  the  season  to  its 
end,  allowing  for  the  shipment  of 
smaller  sizes  and  weights  as  a  variety 
matiues.  However,  not  all  varieties  have 
established  dates  and  requirements  for  B 
and  C  dates.  Because  of  the  natiire  and 
volume  of  the  varieties  when  they  were 
added  to  the  schedule,  thei  Committee, 
in  the  past,  did  not  believe  that 
establishing  B  and  C  dates  for  some 
varieties  was  necessary. 

This  rule  would  permit  varieties  of 
avocados  of  certain  minimum  weights 
and  diameters  to  be  shipped  by  handlws 
earlier  than  currently  required.  This  rule 
would  add  a  C  date  for  Arue  variety 
avocados  so  those  with  a  minimum 
weight  of  12  ounces  could  be  shipped 
by  Jime  20,  or  the  nearest  Monday  to 
that  date  each  year.  Currently,  Arue 
variety  avocados  of  this  weight  cannot 
be  shipped  until  July  4.  This  rule  would 
add  a  C  date  for  Beta  variety  avocados 
so  those  with  a  minimum  weight  of  14 
ounces  or  a  minimum  diameter  of  3Vie 
inches  could  be  shipped  by  August  29, 
or  the  nearest  Monday  to  that  date  each 
year.  Currently,  Betas  of  this  weight  or 
size  cannot  be  shipped  until  September 
5.  This  nde  would  also  add  a  C  date  for 
Donnie  avocados  so  that  those  with  a 
minimum  weight  of  12  ounces  could  be 
shipped  by  June  20,  or  the  nearest 
Monday  to  that  date  each  year. 
Currently,  Donnies  of  this  weight  caimot 
be  shipped  until  Jidy  4.  This  rule  would 
also  add  a  B  date  for  Leona  avocados  so 
that  those  with  a  minimum  weight  of  16 
ounces  could  be  shipped  by  October  3, 
or  the  nearest  Monday  to  that  date  each 
year.  Ciurently,  Leonas  of  this  weight 
cannot  be  shipped  until  October  10. 
This  rule  would  add  a  C  date  for  Loretta 
avocados  so  that  those  with  a  minimiim 
weight  of  22  ounces  or  a  minimum 
diameter  of  3'yi6  inches  could  be 
shipped  by  September  19,  or  the  nearest 
Monday  to  that  date  each  year. 
Currently,  Lorettas  of  this  weight  or  size 
cannot  be  shipped  until  September  26. 
This  rule  would  also  add  a  C  date  for 
Tower  II  avocados  so  that  those  with  a 
minimiun  weight  of  10  ounces  or  a 
minimum  diameter  of  3^/i6  inches  could 
be  shipped  by  August  29,  or  the  nearest 
Monday  to  that  date  each  year. 
Currently,  Tower  n  variety  avocados  of 
this  weight  or  size  cannot  be  shipped 
until  September  5.  This  action  was 
recommended  by  the  Committee 
because  it  believes  that  for  the  varieties 
listed  above,  the  absence  of  B  or  C  dates 
left  too  much  of  a  gap  between  the  A 
and  D  dates. 
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Becau9^  smaller  sizes  were  maturing 
before  thia  next  available  shipping  date, 
quantities  of  small  mature  fmit  could  be 
lost  to  fruit  drop  diuing  the  time  gap 
before  it  p^uld  be  harvested  and 
shipped.  I tVith  tree  crops,  incidents  of 
fruit  drop|)ing  from  the  limbs  occiirs 
due  to  wMther,  disease,  or  other  reasons 
dependiiig  on  the  particular  crop.  Fruit 
drop  can  ^crease  as  the  fruit  begins  to 
mature.  It  is  usually  best  to  harvest  the 
crop  as  close  to  matiirity  as  possible  to 
minimize  fruit  drop.  In  the  case  of 
avocado^, when  fruit  drops  from  the  tree 
it  can  ex^^rience  bruising,  insect 
damage,  or  reach  a  stage  of  ripeness 
where  it  tfnnot  successfully  be  packed 
without  being  bruised.  This  results  in  an 
economic  loss  for  growers  and  handlers. 
The  Cuin^illeu  agreed  that  this  has 
become  i^bre  of  a  problem  during  the 
past  few  y^ars  as  the  production  of 
avocadosjkas  increased  following  the 
devastatibn  caused  by  Hurricane 
Andrew  in  1992. 

As  an  etxample  of  the  problem, 
consider  the  Ante  variety.  This  variety 
currently  Ihas  scheduled  A,  B,  and  D 
dates.  However,  the  absence  of  a  C  date 
leaves  a  Qte-week  gap  between  the  B 
and  D  datjas.  This  means  that  the 
minimimi  weight  for  the  Arue  variety 
remains  at  14  ounces  for  this  five- week 
period  xmltil  the  D  date  is  reached 
releasing  all  weights.  By  filling  the  gap 
with  a  C  dite  falling  between  the  B  and 
D  dates,  a^d  a  minimum  weight  of  12 
oimces  ba^ed  on  the  Committee's 
maturity  liasting  procedures  explained 
below,  sm^er  sizes  of  this  variety 
could  be  qhippted  as  they  mature. 
Similar  siHiations  exist  for  the  Beta, 
Donnie,  L^jona,  Loretta,  and  Tower  II 
varieties,  litid  the  relaxed  maturity 
requirements  would  permit  handlers  to 
ship  the  fii^it  as  it  reaches  satisfactory 
maturity,  ^id  avoid  losses  caused  by 
fruit  drop, ' 

The  above  avocado  varieties  were 
tested  by  ijlie  Committee  to  better 
identify  tb^  maturity  of  avocados  grown 
in  South  ijlorida.  The  Committee  based 
its  recominpndations  on  the  testing  data. 

This  rul^  would  also  add  three  new 
varieties  o|r  avocados  to  the  avocado 
maturity  shipping  schedule.  A  few  years 
ago,  budwqod  for  the  Semil  34,  Semil 
43,  and  M^endez  varieties  was  obtained 
and  evenl^^jdistributed  among  those 
growers  init^rested  in  the  new  varieties. 
Growers  vi%o  planted  these  varieties 
have  been  pleased  with  the  production 
and  quality  of  the  fruit.  The  new 
varieties  have  also  been  well  received  in 
the  market  place.  These  varieties 
ouxently  i^^e  up  less  than  1  percent  of 
domestic  sl^ipments. 

Commitlde  members  believe  that  the 
productioniof  the  Semil  43,  Semil  34, 


and  Melendez  varieties  will  continue  to 
increase.  Therefore,  maturity  dates  and 
requirements  are  needed  to  ensure  that 
only  matiu-e  fruit  is  shipped  to  the  fresh 
market.  Growers  have  indicated  they 
would  be  replacing  other  varieties  with 
these  varieties  or  planting  more  acres  of 
these  new  varieties.  In  the  past,  the 
Committee  has  used  the  100  bushel 
mark  in  its  considerations  of  whether  to 
add  or  delete  varieties  from  the  shipping 
schedule.  In  the  case  of  these  three 
varieties,  production  has  exceeded  the 
100  bushel  mark  and  the  Committee 
projects  that  production  will  continue  to 
increase  because  they  show  so  much 
promise. 

As  with  all  varieties  currently  listed 
on  the  matiirity  schedule,  the  fruit  was 
tested  using  the  Committee's  established 
procedures  for  testing  maturity  of 
avocados  grown  in  south  Florida  to 
determine  dates  when  different  sizes 
and/or  weights  become  mature.  This 
information  is  then  used  to  recommend 
the  dates  and  requirements  for  addition 
to  the  schedule.  The  Committee  has 
tested  the  new  varieties  for  the  past  few 
seasons.  Adding  them  as  regulated 
varieties  would  place  them  imder  the 
maturity  requirements  as  are  other 
covered  avocado  varieties.  This  would 
prevent  shipments  of  immature 
avocados  to  the  fresh  market,  especially 
during  the  early  part  of  the  harvest 
season  for  each  of  these  varieties. 
Providing  fresh  markets  with  mature 
fruit  is  an  important  aspect  of  creating 
consiuner  satis&ction  and  is  in  the 
interest  of  both  producers  and 
consumers. 

Florida  avocado  handlers  may  ship, 
exempt  from  the  minimum  grade  and 
maturity  requirements  effective  imder 
the  order,  up  to  55  pounds  of  avocados 
during  any  one  day  imder  a  minimum 
quantity  provision,  and  up  to  20  poimds 
of  avocados  as  gift  packs  in  individually 
addressed  containers.  Also,  avocados 
grown  in  Florida  utilized  in  commercial 
processing  are  not  subject  to  the  grade 
and  maturity  requirements  under  the 
order. 

Section  8e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  avocados,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
Since  this  rule  would  revise  the 
maturity  requirements  under,  the 
domestic  handling  regulations,  a 
corresponding  change  to  the  avocado 
import  maturity  regiilations  must  also 
be  made. 

Matiuity  requiremmts  for  avocados 
imported  into  the  United  States  are 
currently  in  effect  under  §  944.31  (7  CFR 


944.31).  The  Hass.  Fuerte,  Zutano.  and 
Edranol  varieties  of  avocados  currently 
are  exempt  from  the  matiuity  schedide, 
and  would  continue  to  be  exempt  under 
this  proposed  rule.  However,  these 
varieties  are  not  exempt  from  the  grade 
import  regulation,  which  is  not 
proposed  to  be  changed. 

This  rule  would  add  B  or  C  shipping 
dates,  with  specific  minimum  weight, 
and/or  minimum  diameter 
measurements  to  the  avocado  maturity 
shipping  schedule  for  the  Arue,  Beta, 
Oonnie,  Leona,  Loretta,  and  Tower  D 
varieties  offered  for  importation  into  the 
United  States.  It  would  also  add  three 
new  varieties  of  avocados,  the  Semil  34, 
Semil  43,  and  the  Melendez.  to  the 
maturity  schedule,  including  specific 
shipping  requirements  for  each.  The 
domestic  maturity  requirements  for 
specified  periods  are  based  on  the 
growing,  maturation,  and  harvesting 
characteristics  of  the  various  varieties  of 
South  Florida  avocados. 

Import  data  for  calendar  years  1995 
through  April  1999  reveals  that  the 
major  exporters  of  avocados  to  the 
United  States  are  Chile,  Mexico, 
Dominican  Republic,  and  the  Bahamas. 
Imports  from  these  coimtries  totaled 
18,577  metric  tons  in  1995,  25,405  in 
1996,  26,562  in  1997,  60,611  metric  tons 
in  1998,  and  9,261  through  April  of 
1999.  Other  exporting  countries  include 
New  Zealand,  Belize,  Israel,  and 
Ecuador.  Imports  from  the  latter  group 
of  countries  are  small  and  sporadic. 

Chile  is  the  predominant  exporting 
coimtry.  Imports  from  Chile  are  growing 
and  reached  44,757  metric  tons  in 
calendar  year  1998.  Chile  exports 
avocados  into  the  United  States 
predominately  during  the  months  of 
August  through  December.  However, 
exports  have  occurred  during  the  period 
from  January  through  May,  and  in  1999, 
Chile  exported  some  avocados  during 
the  period  January  through  April.  The 
major  varieties  imported  from  Chile  are 
Hass,  Fuerte,  Zutano,  and  Edranol,  all  of 
which  are  exempt  from  the  avocado 
maturity  shipping  schedule,  and  would 
continue  to  be  exempt  imder  this 
proposal  for  domestic  and  imported 
avocados.  These  varieties,  however,. are 
subject  to  grade  requirements. 

During  calendar  year  1998,  Mexico 
was  the  second  largest  exporter  of 
avocados  into  the  United  States.  In 
1998,  exports  from  Mexico  totaled  9,295 
metric  tons.^exican  shipments  of  fresh 
avocados  to  the  United  States  are 
limited  to  November  through  February. 
The  only  variety  of  avocado  imported 
from  Mexico  is  the  Hass,  and  the  Hass 
variety  is  exempt  from  the  maturity 
regulation  as  mentioned  earlier. 
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The  third  major  importmg  country  is 
the  Dominican  Republic.  During  1998,  a 
total  of  6,029  metric  tons  were  imported 
during  aU  12  months  of  the  year. 
Imports  from  the  Bahamas  during  this 
period  were  small  and  appear  to  be 
declining. 

Non-exempt  varieties  of  avocados 
from  the  foreign  countries  in  close 
proximity  to  Florida  (Mexico,  the 
Dominican  Republic,  and  Bahamas) 
have  similar  growing,  harvesting,  and 
maturity  periods,  and  have  met  the 
miniTniiin  weight  and  diameter  maturity 
requirements  without  any  apparent 
problems,  and  this  is  expected  to 
continue.  The  import  maturity 
requirements  based  on  skin  color  apply 
to  avocados  which  tiun  red  or  purple 
when  matiue. 

A  survey  of  Fresh  Products  Branch 
inspection  offices  checking  imported 
avocados  in  1998  revealed  that  most  of 
the  imported  avocados  were  of  the  Hass 
variety. 

This  rule  woidd  facilitate  shipments 
of  avocados  as  they  mature,  and  would 
ensure  that  only  mature  fruit  is  shipped 
to  the  fresh  market.  Thus,  importers 
would  benefit  from  the  proposed 
changes  in  maturity  requirements,  just 
like  Florida  growers  and  handlers. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

Tlie  purpose  of  the  RFA  is  to  nt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  und\ily 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  imder  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  141  avocado 
producers  in  the  production  area  and 
approximately  49  handlers  subject  to 
regulation  under  the  marketing  order. 
There  are  approximately  35  importers  of 
avocados.  Small  agricultiual  producers 
have  been  defined  by  the  Small 
Biisiness  Administration  (SBA)  as  those 
having  aimual  receipts  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000  (13 
CFR  121.601). 

The  average  price  for  fresh  avocados 
ring  the  1997-98  season  was  $14.60 


per  55  pound  bushel  box  equivalent  for 
all  domestic  shipments  and  the  total 
shipments  were  937,568  bushels. 
Approximately  10  percent  of  all 
handlers  handled  90  percent  of  Florida 
avocado  shipments.  Many  avocado 
handlers  ship  other  tropical  fruit  and 
vegetable  products  which  are  not 
included  in  the  Committees'  data  but 
would  contribute  further  to  handler 
receipts. 

Usmg  these  prices,  about  90  percent 
of  avocado  handlers  coiUd  be 
considered  small  businesses  imder  the 
SBA  definition  and  about  10  percent  of 
the  handlers  could  be  considered  large 
businesses.  Although  specific  data  is 
unavailable,  the  Department  believes 
that  the  majority  of  avocado  producers 
and  importers  may  be  classified  as  small 
entities. 

Section  915.51  of  the  order  provides 
the  authority  to  issue  regulations 
establishing  specific  maturity 
requirements  for  avocados.  Maturity 
requirements  for  avocados  grown  in 
Florida,  based  on  minimum  weights, 
diameters,  and  skin  color,  are  specified 
in  §  915.332  [7  CFR  915.332]  of  the 
order,  and  are  in  effect  on  a  continuous 
basis.  These  maturity  requirements 
spediy  minimum  weights  and 
diameters  for  specific  shipping  periods 
for  approximately  60  varieties  of 
avocados,  and  color  specifications  for 
those  varieties  which  turn  red  or  purple 
when  matiue.  The  maturity 
requirements  and  dates  for  the  various 
varieties  of  avocados  are  different 
because  each  variety  has  diffierent 
varietal  characteristics  and  maturity 
times. 

This  rule  would  make  several  changes 
to  the  order's  maturity  rules  and 
regulations.  This  rule  would  revise 
maturity  requirements  by  adding 
shipping  dates,  weights,  and/or 
diameters  to  the  shipping  schedule  for 
several  avocado  varieties  where  no  dates 
currendy  exist.  Specifically,  this  rule 
woidd  add  B  or  C  shipping  dates,  with 
specific  minimum  weight,  and/or 
minimum  diameter  measurements  to  the 
shipping  schedule  for  the  Arue,  Beta, 
Donnie,  Leona.  Loretta,  and  Tower  II 
varieties.  It  would  also  add  three  new 
varieties  of  avocados,  the  Semil  34, 
Semil  43,  and  the  Melendez,  to  the 
shipping  schedule,  including  specific 
shipping  reqiiirements  for  each.  This 
rule  would  facilitate  the  shipment  of 
these  varieties  of  avocados  as  they 
mature,  and  would  ensure  that  only 
mature  fruit  is  shipped  to  the  fresh 
market.  This  would  help  improve 
grower  retiuus  and  promote  orderly 
marketing. 

This  nue  will  have  a  positive  impact 
on  affected  entities.  The  changes  were 


recommended  to  provide  additional 
flexibility  in  packing  avocados  and  to 
ensure  that  only  mature  fruit  is  shipped 
to  the  fresh  market. 

The  impact  of  the  change  in  these 
maturity  regidations  woidd  not  be 
adverse  to  growers,  handlers,  and 
importers.  The  application  of  maturity 
requirements  to  both  Florida  and 
imported  avocados  over  the  past  several 
years  has  helped  to  assure  that  only 
mature  avocados  were  shipped  to  besh. 
markets.  The  Committee  continues  to 
believe  that  the  maturity  requirements 
for  Florida  avocados  are  needed  to 
improve  grower  returns.  Preventing  the 
shipment  of  immature  avocados 
improves  buyer  confidence  in  the 
marketplace,  and  fosters  increased 
consumption.  Florida  avocado 
producers  and  handlers  have  found 
such  matiuity  requirements  beneficial 
in  the  successful  marketing  of  their 
avocado  crop. 

The  change  that  would  add  B  or  C 
dates  to  six  varieties  imder  the  order 
would  not  create  any  additional  costs. 
This  change  would  relax  requirements 
and  facilitate  the  shipment  of  smaller- 
sized  fruit  as  it  matiues.  Growers  have 
noticed  that  smaller-sized  fruit  of  these 
varieties  have  been  maturing  prior  to  the 
ciurenUy  specified  shipping  dates.  This 
has  caused  an  increased  incidence  of 
fruit  drop,  residting  in  an  economic  loss 
to  both  growers  and  handlers.  The 
additional  minimum  weights  and/or 
diameters  for  the  six  varieties  woidd 
allow  growers  to  pick  the  fruit  as  it 
matures,  and  reduce  fruit  loss  while  9till 
supplying  the  market  with  mature  fruit. 

The  change  that  would  add  three 
additional  varieties  to  the  schedule 
would  also  be  beneficial  in  that  regard. 
During  the  1997-98  season,  the  three 
additional  varieties  comprised  less  than 
1  percent  of  total  shipments  from  south 
Florida.  While  this  rule  may  result  in 
some  additional  costs  by  requiring  fruit 
to  meet  minimum  weight  and/or 
diameter  maturity  standards,  the 
benefits  are  expected  to  outweigh  costs. 
Inspection  costs  for  Florida  avocados 
are  14  cents  for  a  40  pound  package,  or 
equivalent  thereof.  Import  inspection 
costs  coidd  range  frtim  2.2  cents  per 
package  for  a  dockside  inspection  up  to 
$86  for  an  individual  trailer  load. 
Adding  these  varieties  to  the  domestic 
and  import  maturity  schedules  would 
help  keep  immature  fruit  from  reaching 
the  market.  Preventing  the  shipment  of 
immature  avocados  improves  buyer 
confidence  in  the  marketplace,  and 
fosters  increased  consumption,  thus, 
improving  grower  returns. 

These  oianges  are  intended  to 
provide  some  additional  flexibility  for 
all  handlers  covered  under  the  order. 
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while  halbing  to  ensure  that  only 
mature  f  rpt  reaches  the  market.  The 
opportu^ties  and  benefits  of  this  rule 
are  expected  to  be  equally  available  to 
all  avocdqo  handlers  and  growers 
regardle$$  of  their  size  of  operation.  In 
addition^  importers  are  expected  to 
benefit  sltularly. 

The  chtoge  in  the  avocado  matimty 
shipping  schedule  is  expected  to  benefit 
the  mark|^ers  of  both  Florida  and 
imported  ^avocados  by  assuring  that  the 
avocados  marketed  are  of  satisfactory 
maturity;  [Experience  has  shown  that 
when  imphature  avocados  are  foimd  in 
market  channels  they  tend  to  weaken 
the  marlq^  for  the  mature  fruit.  Fresh 
Products;  Pranch  inspection  officials 
indicated  ithat  the  friiit  offered  for 
importation  has  generally  met  maturity 
requirements.  Thus,  the  Department 
believes  that  the  proposed  changes 
would  not  limit  the  quantity  of 
importec^  avocados  or  place  an  undue 
burden  g^  exporters,  or  importers  of 
avocado^.j  The  changes  are  expected  to 
continue)  to  foster  customer  satisfaction 
and  beneiftt  all  affected  entities 
regardless  of  size. 

This  rule  would  not  impose  any 
additionu  reporting  or  record  keeping 
requirements  on  either  small  or  large 
avocado  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  iuformation  requirements  and 
duplication  by  industry  and  public 
sectors.  lit  addition,  the  Department  has 
not  identjified  any  relevant  Federal  rules 
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that  duplicate,  overlap  or  conflict  with 
this  rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
avocado  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations.  Like  all  Committee 
meetings,  the  December  8, 1999, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  proposed  rule, 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Thirty  days  is  deemed 
appropriate  because  this  ride  needs  to 
be  in  place  as  soon  as  possible.  Handlers 
are  already  shipping  avocados  from  the 
1999-2000  crop,  and  growers  and. 
handlers  rely  heavily  on  the  avocado 
matimty  shipping  schedule  in  making 
harvesting  and  marketing  decisions. 
Fiuther,  growers  and  handlers  of 
avocados  do  not  need  to  make  any 
operationed  changes  to  comply  with  the 
maturity  schedule  changes,  and  the 
impact  of  the  changes  on  importers  of 
foreign  grown  avocados  is  expected  to 
be  minimal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

Table  I 


ListofSubiects 

7CFRPart915 

Avocados,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefruit,  Grapes,  Imports,  Kiwifiiiit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  above,  7  CFR 
parts  915  and  944  are  proposed  to  be 
amended  as  follows: 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  "Hje  authority  citation  for  7  CFR 
parts  915  and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  915.332,  Table  I,  the  entry  for 
"Tower"  is  removed  and  an  entry  for 
"Tower  II"  is  inserted  in  its  place,  the 
entries  for  "Beta,  Donnie,  Loretta, 
Arue,"  and  "Leona"  are  revised,  and  a 
new  term  "Melendez"  is  added 
inunediately  following  the  term 
"Leona"  and  new  terms  "Semil  34"  and 
"Semil  43"  are  added  immediately 
following  the  "Booth  3"  to  read  as 
follows: 

S  91 5.332    Florida  avocado  maturity 
regulation. 

(a)*  *  • 

.    (2)  *  *  • 


Variety 


A  date      Min.  wt. 


Min. 
diam. 


B  date      Min.  wt. 


Min. 
diam. 


C  date      Min.  wt. 


Min. 
diam. 


Ddate 


8-01 
8-08 


8-22 


14  36/16  8-15 

18  3^16  8-15 


12 

SVie 

8-29 

10 

3^16 

9-05 

16 

3^16 

8-29 

14 

3^16 

9-05 

30 


4^16 


9-05 


26         3^yi6  9^19 


22         3''yi« 


9-26 


5-16 
5-23 

16 
16 

'     3¥l6 

5-30 
6-06 

14 
14 

33/16 
3*716 

6-20 
6-20 

12     . 
12     . 

• 

7-04 
7-04 

9-26 

* 

18 
26 

3'%6 

3^yi6 

* 

10-03 
10-10 

16 
22 

* 

3' Vie 

• 

• 

10-10 

9-26 

10-24 

18 

3''/l6 

11-07 

10-17 
10-24 

• 

18 
18 

3^0/16 

3'o/ie 

• 

10-31 
11-7 

16 
16 

• 

3Vie 

3^16 

* 

11-14 
11-21 

14 

14 

• 

3yie 

3V,6 

11-28 
12-05 

• 

• 

* 

* 

* 
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3.  In  §944.31,  Table  1,  the  entry  for  "Tower"  is  removed  and  an  entry  for  "Tower  II"  is  inserted  in  its  place, 
the  entries  for  "Beta,  Loretta,  Arue,  Donnie,"  and  "Leona"  are  revised  and  a  new  term  "Melendez"  is  added  inunediately 
following  the  term  "Leona"  and  new  terms  "Semil  34"  and  "Semil  43"  are  added  immediately  following  the  term 
"Booth  3"  to  read  as  follows: 

f  M4J1    Avocado  import  maturtty  ragulation. 

(a)'  •  • 
(2)*  •  • 

Table  I 


Variety 


A  date      Min.wt.       ^^         B  date      Min.  wt.       ^         C  date      Min.  wt.       JfJD;         Ddate 


Tower  II 8-01 

Beta 8-08 

*  * 

Loretia B-S2 

Aiue 5-16 

Donnie 5-23 

*  * 

l.aona 9-26 

Melendez 9-26 

Semil  34 10-17 

Semil  43 10-24 


14 
18 


30 


16 
16 


18 
26 


18 
18 


3^16 

3^ia 


4^16 


3Vie 


3'<yie 


3'Vie 


8-15 
8-15 


»-0S 


5-30 
6-06 


10-03 
10-10 


10-31 
11-7 


12 
16 


16 
22 


16 
16 


3Vie 


3"/i<i 


^29 
8-29 


26         3' Vie  9-19 


14  3^16  6-20 

14  SVie  6-20 


10-24 


3^16         11-14 
3^16         1 1-21 


10 
14 


3^16 
3Vl6 


22         3'V^9 


9-05 
^-06 


9-56 


12    7-04 

12    7-04 

10-10 

18           3''/i«  11-07 


14  3^16         11-28 

14  3Vie        1.2-05 


Dated:  August  17, 1999. 
Kobeit  C  Koonoy, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

(FR  Doc.  99-21665  Filed  8-18-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

FMaral  Aviation  Administration 

14  CFR  Part  39 

[DodMt  No.  9e-NM-282-AD] 

RiN2120-AAS4 

Airworthinesa  Directives;  Boeing 
Modal  747  Serlaa  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive.  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  broken 
fiuteners  and  cracking  of  the  forward 
edge  frame  for  main  entry  door  number 
3,  and  repair,  if  necessary.  This  proposal 


is  prompted  by  reports  of  fatigue  cracks 
at  the  inner  chord  and  web  of  the  body 
station  1265  edge  frame  between 
stringers  23  and  27.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  such 
cracking,  which  cotild  result  in  rapid 
depressurization  of  the  airplane. 
DATES:  Comments  must  be  received  by 
October  4, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
282-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Breneman,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 


Aircraft  Certification  Ofiice,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2776; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  nde.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket- 


The  FAA  h 
Boeing  Alert ! 
53A2416,  Re\ 
1999,  which  c 
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Comi  D  enters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitlQd  in  response  to  this  notice 
must  sulimit  a  self-addressed,  stamped 
postcar^  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-282-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availabflity  of  NPRMs 

Any  ^rson  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-l|i4,  Attention:  Rules  Docket  No. 
9&-NM-282-AD,  1601  Lind  Avenue, 
SW.,  Reoton,  Washington  98055-4056. 

Discuss  i^n 

The  F^lA  has  received  repurts 
indicati  qg  that  fatigue  cracking  has  been 
detected  jin  the  frame  web  and  frame 
inner  cMrd  at  stringer  26  at  body 
station  1265.  In  addition,  one  report 
indicates  that,  on  one  airplane,  the 
fuselage  bame  web  and  frame  inner 
chord  had  severed  above  stringer  24 
near  thei  top  of  a  frame  iimer  chord 
reinforcetnent  strap.  This  frame  is  the 
forward  I  fdge  frame  for  main  entry  door 
niunberii  Such  fatigue  cracking,  if  not 
detected  land  corrected  in  a  timely 
manner,!  could  result  in  rapid 
depressibization  of  the  airplane. 

Enlaiia|aon  of  Relevant  Service 
InformatiGn 

The  FAA  has  reviewed  and  approved 
Boeing  A|ert  Service  Bulletin  747- 
53A241^,  Revision  1,  dated  May  6, 
1999,  which  describes  procedures  for 
repetitive  inspections  to  detect  broken 
fasteners  and  cracking  of  the  forward 
edge  trasAe  for  main  entry  door  number 
3.  and  r^j^air,  if  necessary.  The 
inspecti^^  of  the  frames  at  the  floor 
intercostal  includes  a  detailed  visual 
inspectioii  for  broken  fasteners,  an  open 
hole  high  frequency  .eddy  current 
(HFEC)  inspection  of  certain  fasteners  in 
the  frame  inner  chord  to  detect  cracking, 
and  a  surface  HFEC  inspection  of  the 
frame  web  to  detect  cracking.  For 
certain  airplanes,  the  service  bulletin 
recommends  a  surface  HFEC  inspection 
and  an  open  hole  HFEC  inspection  of 
the  fram^$  at  the  top  of  the  inner  chord 
reinforcentient  strap  to  detect  cracking. 
AccomplMunent  of  the  actions 
specified  in  the  alert  service  bulletin  is 
intended!  ^°  adequately  address  the 
identifieoj  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified' that  is  likely  to  exist  or 
develop  o^  other  products  of  this  same 
type  design,  the  proposed  AD  would 


require  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Alert  Service 
Bulletin  and  This  AD 

Operators  should  note  that,  although 
the  alert  service  bulletin  specifies  that 
the  manufacturer  may  be  contacted  for 
repair  data  for  cracking  conditions,  this 
AD  requires  the  repair  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA,  or  in  accordance  with  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

The  alert  service  bulletin  also 
indicates  that  a  modification  to  the 
frame  and  lateral  intercostal  can  be 
made  that  will  increase  the  interval 
between  frame  inspections,  and  that  the 
procedures  for  such  a  modification  will 
be  included  in  a  subsequent  revision  to 
the  alert  service  bulletin.  Any 
modification  incorporated  to  increase 
the  interval  between  inspections  or  as 
terminating  action  for  the  inspections 
must  be  approved  as  an  alternative 
method  of  compliance  in  accordance 
with  paragraph  (d)  of  this  AD. 

Cost  Impact 

There  are  approximately  1,182 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
251  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection  of  the  frames  at  the 
floor  intercostal,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
inspection  on  U.S.  operators  is 
estimated  to  be  $15,060,  or  $60  per 
airplane,  per  inspection  cycle. 

The  FAA  estimates  that  the  proposed 
inspection  of  the  frames  at  the  top  of  the 
inner  chord  reinforcement  strap  would 
be  required  to  be  accomplished  on  103 
U.S.-registered  airplanes.  It  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  proposed  inspection  on 
U.S.  operators  is  estimated  to  be  $6,180, 
or  $60  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  woidd 


accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
y>n  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action"        j 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  nUe"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034.  February  26, 1979);  an4<3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Dodket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Anwrxtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  98-NM-282-AD. 

Applicability:  Model  747  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-53A2416,  Revision  1,  dated  May  6, 1999; 
certiBcated  in  any  category. 

Note  1:  This  AD  applies  to  airplanes  that 
have  been  converted  from  a  passenger 
configuration  to  a  special  freighter 
configuration. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
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modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  delect  and  correct  cracking  of  the  inner 
chord  and  web  of  the  body  station  1265  edge 
firame  between  stringers  23  and  27,  which 
could  result  in  rapid  depressurization  of  the 
airplane,  accomplish  the  following: 

Inspections 

(a)  Accomplish  the  flight  safety  inspections 
of  the  frames  at  the  floor  intercostal  to  detect 
Inxiken  fasteners  and  cracking,  in  accordance 
with  Figure  5  of  Boeing  Alert  Service 
Bulletin  747-53A2416,  Revision  1,  dated 
May  6, 1999,  at  the  applicable  time  specified 
in  paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this  AD. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  3,000  flight  cycles. 

Note  3:  Figure  5  of  the  alert  service  bulletin 
includes  a  detailed  visual  inspection  for 
broken  fasteners,  an  open  hole  high 
fi«quency  eddy  current  (HFEC)  inspection  of 
certain  f^teners  in  the  frame  inner  chord  to 
detect  cracking,  and  a  surfece  HFEC 
inspection  of  the  frame  web  to  detect 
cracking. 

Note  4:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  5:  The  alert  service  bulletin  gives 
instructions  to  perform  an  open  hole 
inspection,  but  does  not  give  instructions  to 
oversize  the  fastener  hole  after  the 
inspection.  This  will  keep  sufficient  material 
to  oversize  the  hole  at  a  later  date  when  the 
modification  work  is  accomplished. 

(1)  For  airplanes  that  have  accumulated 
fewer  than  10,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  10,000  total  flight  cycles,  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD.  whichever  occurs  later. 

(2)  For  airplanes  that  have  accumulated 
between  10.000  and  20,000  total  flight  cycles 
as  of  the  efl^ective  date  of  this  AD:  Inspect 
prior  to  the  accumulation  of  11,000  total 
flight  cycles,  or  within  750  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later. 

(3)  For  airplanes  that  have  accumulated 
more  than  20,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 


accumulation  of  20,750  total  flight  cycles,  or 
within  500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(b)  For  Group  1  airplanes,  as  identified  in 
Boeing  Alert  Service  Bulletin  747-53A2416, 
Revision  1,  dated  May  6, 1999,  on  which  the 
extended  chord  reinforcement  strap 
modification  specified  in  Boeing  Service 
Bulletin  747-53-2066,  dated  )ime  28. 1972, 
has  not  been  accomplished  or  on  which  the 
extended  chord  reinforcement  strap 
modification  was  accomplished  after  the 
accumulation  of  10,000  total  flight  cycles: 
Accomplish  the  surface  HFEC  inspection  and 
the  open  hole  HFEC  inspection,  as 
applicable,  of  the  frames  at  the  top  of  the 
iimer  chord  reinforcement  strap  to  detect 
cracking,  in  accordance  with  Figure  6  of  the 
alert  service  bulletin  at  the  applicable  time 
specified  in  either  paragraph  {b)(l)  or  (b)(2) 
of  this  AD.  Repeat  the  inspection  thereafter 
at  intervals  not  to  exceed  800  flight  cycles. 

(1)  For  airplanes  that  have  accumulated 
20,000  total  flight  cycles  or  fewer  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  16,000  total  flight  cycles,  or 
within  500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(2)  For  airplanes  that  have  accumulated 
more  than  20,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  20,500  total  flight  cycles,  or 
within  250  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occura  later. 

Repair 

(c)  If  any  broken  fastener  or  cracking  is 
detected  during  the  inspections  required  by 
paragraph  (a)  or  (b)  of  this  AD,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate;  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  ACO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Ahemative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Managar, 
Seattle  ACO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ftnm  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
•accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  August 
16, 1999. 
D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-21693  Filed  8-19-99;  8:45  am) 

BHJJNQ  COOC  4«10-13-P 

DEPARTMENT  OF  TRANSPORTATION 

FMaral  Aviation  Administration 

14CFRPart39 

[DocicM  No.  99-NM-01-AD] 

RIN  2120-AA64 

Airworttiinoaa  DIractivea;  Domiar 
Modal  328-100  Sariaa  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
dirMtive. 

(AD)  that  is  applicable  to  all  Domier 
Model  328-100  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  of  the  left  and  right  roll 
spoiler  actuators  to  check  for  signs  of 
leakage  and  deformation  of  the  housing, 
repetitive  inspections  of  the  gap 
between  the  left  roll  spoiler  actuator 
housing  cap  and  the  actuator  housing, 
repetitive  torque  checks  of  the  left  roll 
spoiler  actuator  housing  cap  attachment 
screws,  and  corrective  action,  if 
necessary.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  oil  leakage  from 
the  roll  spoiler  actuators,  which  could 
result  in  incorrect  roll  spoiler  operation 
and  reduced  controllability  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
September  20. 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
01-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  t^uugh  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  nile  may  be  obtained  from 
Faiitdiild  Domier,  Domier  Luftfahrt 
GmbH.  P.O.  Box  1103.  D-82230 
Wessling,  Germany.  This  information 


ID,  on  Atigust 
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>  all  Domier 
lanes.  This 


1  referenced  in 
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•Luftfahrt 
82230 
information 


may  be  ^amined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue^  SW.,  Renton,  Washington. 
FOR  FURJiyiER  INFORMATK)N  CONTACT: 
Normal)  p.  Martenson,  Manager, 
bitemati^al  Branch,  ANM-116,  FAA, 
Transpcjiit  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425|)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comme^s  Invited 

bitere^ed  persons  are  invited  to 
participle  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  ma^i  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  subnn^ed  in  triplicate  to  the  address 
specified;  above.  All  communications 
received  pn  or  before  the  closing  date 
for  conuk^ents,  specified  above,  will  be 
conside^^d  before  taking  action  on  the 
proposed  rule. 

-Tne  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Cormd^nts  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aflet  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interestekl  persons.  A  report 
simunariiing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal]  will  be  filed  in  the  Rules 
Docket.    ! 

Commpnters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  en  which  the  following 
statemenjt' is  made:  "Comments  to 
Docket  N*mber  99-NM-Ol-AD." 

The  pb^tcard  will  be  date  stamped 
and  retufiled  to  the  commenter. 

Availability  of  NPRMs 

Any  prison  may  obtain  a  copy  of  this 
NPRM  by|submitting  a  request  to  the 
FAA,  Trai^port  Airplane  Directorate, 
ANM-ll|^,  Attention:  Rules  Docket  No. 
99-NM-<)[l-AD.  1601  Lind  Avenue, 
SW.,  Renltpn,  Washington  98055-4056. 

DiscussiQB 

The  Li^ahrt-Bundesamt  (LEA), 
which  is  the  airworthiness  authority  for 
Germany^  notified  the  FAA  that  an 
imsafe  cciiidition  may  exist  on  aU 
Domier  Nfodel  328-100  series  airplanes. 
The  LEA  advises  that  a  fluid  leakage 
from  the  tbll  spoiler  actuator  housing 
was  found.  Investigation  showed  that 
the  existing  design  allowed  the  piston  of 
the  double  shuttle  valve  to  temporarily 


remain  in  the  middle  position,  allowing 
high  presstue  to  reach  the  low  pressure 
side  of  the  actuator.  This  resulted  in 
deformation  of  the  actuator  housing  cap 
and  subsequent  oil  loss.  This  condition, 
if  not  corrected,  could  result  in  incorrect 
roll  spoiler  operation  and  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Alert  Service 
Bulletin  ASB-328-27-025,  dated 
October  16, 1998,  which  describes 
procedures  for  repetitive  detailed 
inspections  of  the  left  and  right  roll 
spoiler  actuators  for  signs  of  leakage  and 
deformation  of  the  housing,  repetitive 
inspections  to  detect  a  gap  between  the 
left  roll  spoiler  actuator  iiousing  cap  and 
the  actuator  housing,  and  repetitive 
torque  checks  of  the  left  roll  spoiler 
actuator  housing  cap  attachment  screws. 
The  alert  service  bulletin  also  describes 
procedures  for  the  replacement  of  the 
actuator  and  the  double  shuttle  valves, 
if  a  gap  or  oil  leakage  is  detected,  if  the 
cap  surface  is  not  flat,  or  if  the  torque 
of  the  attachment  screws  is  less  than  1 
newton  meter  (8.85  Ib-in). 

Both  the  left  and  right  roll  spoiler 
actuators  are  connected  to  the  same 
double  shuttle  valve  and  experience  the 
same  hydraulic  pressure.  The  left  roll 
spoiler  actuator  is  inspected  more 
thoroughly,  with  the  gap  inspection  and 
torque  check,  because  it  is  more 
accessible  than  the  right  roll  spoiler 
actuator.  Removal  of  the  right  roll 
spoiler  actuator  from  the  airplane  would 
be  necessary  to  accomplish  all 
inspection  actions,  hi  the  event  any 
discrepancy  is  noted  on  the  left  roll 
spoiler  actuator  requiring  its 
replacement,  the  removal  and  complete 
inspection  of  the  right  roll  spoiler 
actuator  becomes  necessary. 

Accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  LBA 
classified  this  alert  service  bulletin  as 
mandatory  and  issued  LBA 
airworthiness  directive  1998-479,  dated 
December  17,  1998,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piusuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 


has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletin  described 
previously. 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  ciurently  is  developing  a 
modification  that  will  positively  address 
the  imsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hoius  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hovu.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$9,000,  or  $180  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figiue  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  goverrunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  mle"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
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on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-nAmW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autbority:  49  U.S.C.  ip6{g},  40113, 44701. 

139.13    [Amendsd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Doniisr  LuilfidiH  GMBH:  Docket  99-NM- 
01-AD. 
Applicability:  All  Domier  Model  328-100 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSiscted,  the 
owmer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiact  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  oil  leakage  bom  the  roll  spoiler 
actuators,  which  could  result  in  incorrect  roll 
spoiler  operation  and  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (aKD  and  (a)(2)  of  this  AD  on  the 
left  and  right  roU  spoiler  actuators,  in 
accordance  wnth  Domier  Alert  Service 
Bulletin  ASB-32B-27-025.  dated  October  16, 
1998.  Thereafter,  repeat  the  inspections 
required  by  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD  at  intervals  not  to  exceed  330  flight 
hours. 

(1)  Perform  a  detailed  inspection  to  detect 
leak^e  of  the  area  around  the  actuator  cap 


and  housing  of  the  roll  spoiler  actuators.  If 
leakage  is  found,  prior  to  further  flight, 
replace  the- actuator  and  the  double  shuttle 
valve  with  new  or  serviceable  parts. 

(2)  Perform  a  detailed  inspection  to  detect 
flatness  of  the  surface  of  the  cap  of  the  roll 
spoiler  actuators.  If  the  cap  surface  is  not  flat, 
prior  to  further  flight,  replace  the  actuator 
and  the  double  shuttle  valve  with  new  or 
serviceable  parts. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
stnictiu^  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  Within  14  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD  on  the 
left  roll  spoiler  actuator,  in  accordance  with 
Domier  Alert  Service  Bulletin  ASB-328-27- 
025,  dated  October  16, 1998.  Thereafter, 
repeat  the  inspections  required  by  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD  at  intervals  not 

to  exceed  330  flight  hours. 

(1)  Perform  a  detailed  inspection  to  detect 
a  gap  t)etween  the  cap  of  the  roll  spoiler 
actuator  and  the  actuator  housing.  If  any  gap 
exists,  prior  to  further  flight,  replace  the 
actuator  and  the  double  shuttle  valve  with 
new  or  serviceable  parts. 

(2)  Perform  a  torque  check  of  the  housing 
cap  attachment  screws.  If  the  torque  is  within 
the  limits  specified  by  the  service  bulletin, 
prior  to  further  flight,  torque  the  screws  to 
17.7  Ib-in,  in  accordance  with  the  alert 
service  bulletin.  If  the  torque  is  outside  the 
limits  specified  by  the  service  bulletin,  prior 
to  further  flight,  replace  the  left  roll  spoiler 
actuator  and  double  shuttle  valve  with  new 
or  serviceable  parts,  in  accordance  with  the 
alert  service  bulletin. 

(c)  If  any  left  roll  spoiler  actuator  is 
replaced  during  any  inspection  required  by 
paragraph  (b)(1)  or  (b)(2)  of  this  AD,  prior  to 
nuther  fli^t,  accomplish  the  requirements  of 
(b)(1)  and  (b)(2)  for  the  right  roll  spoiler 
actuator. 

Alternate  Madiods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Infonqation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit>m  the  International  Branch, 
ANM-116. 

Special  Flight  Permite 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  LBA  airworthiness  directive  1998-479, 
dated  December  17. 1998. 

Issued  in  Renton,  Washington,  on  August 
16, 1999. 
D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-21692  Filed  8-19-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NM-02-AD] 
RIN2120-AA64 

Airworthlnaas  Diractivea;  Boeing 
Modal  737  Sarlas  Alrplanaa 

AGEMCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737  series 
airplanes.  This  proposal  would  require 
a  one-time  detailed  visual  inspection  of 
the  upper  decompression  panel  on  the 
flight  deck  door  to  verify  that  a 
Ttiininiiim  overlap  dimension  exists,  and 
corrective  action,  if  necessary.  This 
proposal  is  prompted  by  reports 
indicating  that,  during  production,  some 
upper  decompression  panels  were 
installed  incorrectly  on  the  flight  deck 
door.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect  an 
incorrectly  installed  upper 
decompression  panel,  which  could 
cause  the  emergency  exit  panel  on  the 
flight  deck  door  to  become  inoperable, 
thereby  preventing  ciewmembers  from 
performing  essential  duties  during  an 
emergency  evacuation. 
DATES:  Comments  must  be  received  by 
October  4, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
02-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Fedoral  holidays. 
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The  s«|vice  information  referenced  in 
the  proflosed  rule  may  be  obtained  from 
Boeing  (pommercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2ji07.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Thompson,  Aerospace  Engineer, 
Airframe iBranch,  ANM-120S.  FAA, 
Transpo^  Airplane  Directorate.  Seattle 
Aircraft  Certification  OfBce,  1601  Lind 
Avenue,  Sw.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1157; 
fax  (425)^27-1181. 
SUPPLEMBNTARY INFORMATKM: 

CommeQte  Invited 

Intere^^  persons  are  invited  to 
participflje  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  dtta,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specifiec^  above.  All  communications 
received  [On  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  n^^ce  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overfill  regulatory,  economic, 
environiiii^ntal.  and  energy  aspects  of 
theprop<>^ed  rule.  All  comments 
submittejl  will  be  available,  both  before 
and  after;  fhe  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concemej^^  with  the  substance  of  this 
proposal  pirill  be  filed  in  the  Rules 
Docket 

Comme  iters  wishing  the  FAA  to 
acknowl^ge  receipt  of  their  comments 
submitted;  in  response  to  this  notice 
must  subqut  a  self-addressed,  stamped 
postcard  jdn  which  the  following 
statement  M  made:  "Comments  to 
Docket  Njiimber  99-NM-02-AD."  The 
postcard  will  be  date  stamped  and 
returned  w  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-ai-AD,  1601  Lind  Avenue, 
SW.,  RenUn.  Washington  98055-4056. 


DiscussioH 

During  q  pre-deUvery  interior 
compliance  inspection,  the  FAA 
discovered  that  the  emergency  exit 
panel  insi  t  lied  on  the  flight  deck  door 
of  a  Boein  f  Model  737  series  airplane 


did  not  open  properly.  The  emergency 
exit  panel  contains  an  upper 
decompression  panel  that  allows 
pressure  to  equalize  in  the  event  of  a 
rapid  decompression.  This  panel  also 
serves  as  an  alternate  escape  path  from 
the  crew  cabin  if  the  flight  deck  door  is 
damaged  during  an  emergency  landing. 
Subsequent  investigation  revealed  that 
if  the  upper  decompression  panel  is 
installed  incorrectly,  an  interference 
between  this  panel  and  a  decorative 
channel  could  cause  the  emergency  exit 
panel  to  bind.  Such  binding  could  cause 
the  panel  to  become  inoperable  as  an 
emergency  exit;  however,  the  panel 
would  still  function  properly  in  the 
event  of  a  rapid  decompression.  The 
FAA  found  this  problem  on  two 
airplanes  prior  to  delivery,  and  has 
determined  that  it  could  also  exist  on 
certain  Model  737-300/-400/-500  series 
airplanes,  as  well  as  on  certain  Model 
737-600/-700/-800  series  airplanes, 
that  have  already  been  delivered.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  an  incorrectly 
installed  upper  decompression  panel. . 
which  could  cause  the  emergency  exit 
panel  on  the  flight  deck  door  to  become 
inoperable,  thereby  preventing 
crewmembers  from  performing  essential 
duties  during  an  emergency  evacuation. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-52-1128, 
dated  April  22, 1999,  which  describes 
procediues  to  inspect  the  upper 
decompression  panel  on  the  flight  deck 
door  of  certain  Model  73  7-300/-400/- 
500  series  airplanes  to  verify  that  a 
minimum  overlap  dimension  of  0.05 
inch  exists.  If  the  minimum  overlap 
does  not  exist,  the  service  bulletin 
provides  instructions  to  adjust  the 
upper  decompression  panel  and,  if 
necessary,  an  adjacent  decorative 
channel,  to  establish  the  correct  overlap 
dimension. 

The  FAA  has  also  reviewed  and 
approved  Boeing  Service  Bulletin  737- 
52-1137,  dated  May  13, 1999,  which 
describes  procedures  to  inspect  the 
upper  decompression  panel  on  the  flight 
deck  door  of  certain  Model  737-600/- 
700/-800  series  airplanes  to  verify  that 
a  minimiun  overlap  dimension  of  0.05 
inch  exists.  If  the  minimum  overlap 
does  not  exist,  the  service  bulletin 
provides  instructions  to  adjust  the 
upper  decompression  panel  and,  if 
necessary,  an  adjacent  decorative 
channel,  to  establish  the  correct  overlap 
dimension. 

Accomplishment  of  the  actions 
specified  in  the  two  service  bulletins 
discussed  above,  as  applicable,  is 


intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
the  Service  Bulletins 

Operators  should  note  that,  although 
the  service  bulletins  recommend  that 
the  inspection  be  performed  at  the  next 
convenient  maintenance  opportunity, 
the  FAA  has  determined  that  an 
unspecified  maintenance  interval  would 
not  address  the  unsafe  condition  in  a 
timely  manner.  In  developing  an 
appropriate  compliance  time  for  this 
AD.  the  FAA  considered  not  only  the 
manufactiu^r's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  unsafe  condition,  the 
average  utilization  of  the  affected  fleet, 
and  the  time  necessary  to  perform  the 
inspection  (1  hour).  In  light  of  all  of 
these  factors,  the  FAA  finds  an  18- 
month  compliance  time  for  completing 
the  required  actions  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

Operators  also  should  note  that, 
although  the  service  bulletins  specify 
accomplishment  of  an  inspection  of  the 
upper  decompression  panel  on  the  flight 
deck  door  to  verify  that  a  minimum 
overlap  dimension  of  0.05  inch  exists, 
this  proposed  AD  refers  to  that 
inspection  as  a  detailed  visual 
inspection.  The  FAA  finds  that 
"detailed  visual  inspection"  is  the 
appropriate  terminology  for  the 
inspection  described  in  the  service 
bulletins.  Additionally,  a  definition  of  a 
detailed  visual  inspection  is  included  in 
Note  2  of  this  proposed  AD. 

Cost  Impact 

There  are  approximately  1299 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
901  airplanes  of  U.S.  registry  woidd  be 
affected  by  this  proposed  AD,  that  it 
woidd  take  approximately  1  work  hoiu- 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figiues,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $54,060,  or 
$60  per  airplane. 
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The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futuire  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regidations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rides  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Ust  of  Subiecls  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  PropoMd  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  RegiUations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

139.13    [AiTMndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeiiig:  Docket  99-NM-02-AD. 

Applicabtiity:  Model  737  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  737-52- 
1128,  dated  April  22, 1999,  or  in  Boeing 
Service  Bulletin  737-52-1137.  dated  May  13. 
1999;  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afi^ected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  luisafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  an  incorrectly  installed  upper 
decompression  panel,  which  could  cause  the 
emergency  exit  panel  on  the  flight  deck  door 
to  become  inoperable,  thereby  preventing 
crewmembers  from  performing  essential 
duties  during  an  emergency  evacuation, 
accomplish  the  following: 

One-Time  Inspection 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  perform  a  one-time  detailed 
visual  inspection  of  the  upper  decompression 
panel  on  the  flight  deck  door  to  verify  that 

a  minimum  overlap  dimension  of  0.05  inch 
exists,  as  specified  in  Boeing  Service  Bulletin 
737-52-1128,  dated  April  22,  1999  (for 
Model  737-300/-400/-500  series  airplanes); 
or  Boeing  Service  Bulletin  737-52-1137, 
dated  May  13, 1999  (for  Model  737-600/- 
700/-800  series  airplanes):  as  applicable. 
Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(b)  If  a  minimum  overlap  dimension  of 
0.05  inch  is  not  found  during  the  inspection 
required  by  paragraph  (a)  of  this  AD,  prior  to 
further  flight,  adjust  the  decompression  panel 
and,  as  applicable,  the  adjacent  decorative 
channel,  in  accordance  with  Boeing  Service 
Bulletin  737-52-1128.  dated  April  22, 1999 
(for  Model  737-300/-400/-500  series 
airplanes);  or  Boeing  Service  Bulletin  737- 
52-1137.  dated  May  13, 1999  (for  Model 
737-600/-700/-800  series  airplanes);  as 
applicable. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seiattle 

•Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  bo 
obtained  from  the  Seattle  ACO. 


Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton,  Washington,  on  August 
16, 1999. 
0.  L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-21691  Filed  8-19-99;  8:45  am] 
BIUJNG  CODE  4eiO-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatraiion 

14  CFR  Part  39 

[Doclwt  No.  99-NM-03-AD] 

RIN2120-AA64 

Airworthinaaa  Diractivaa;  Boeing  777- 
200  Sariea  Alrplanea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  777-200  series  airplanes,  that 
currently  requires  repetitive  visual 
inspections  to  determine  the  presence 
and  condition  of  the  nut  and  cotter  pin 
of  the  lock  link  mechanism  on  the  side 
struts  and  drag  struts  on  the  main 
landing  gear  (MLG);  and  corrective 
action,  if  necessary.  That  AD  was 
prompted  by  reports  of  missing  or 
damaged  components  on  the  lock  link 
mechanism.  The  actions  specified  by 
that  AD  are  intended  to  prevent  failure 
of  the  lock  link  mechanism  to  lock  the 
MLG  in  the  down  position,  and 
consequent  collapse  of  the  MLG  during 
ground  operation.  This  action  would 
provide  for  an  optional  terminating 
action  for  the  repetitive  inspef:tion8. 
DATES:  Comments  must  be  received  by 
October  4, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
03-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


AD  98-02-1-06 
FR  3458,  Janu 
to  certain  Boe 
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ly  be  issued  in 
I  21.199  of  the 
14  CFR  21.197 
lane  to  a 
Its  of  this  AD 

m,  on  August 


p.m.,  M^day  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  prom>sed  rule  may  be  obtained  from 
Boeing  Oommercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-^^07.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenuej  BW.,  Renton,  Washington. 
FOR  FUmilER  INFORMATION  CONTACT:  Stan 
Wood,  Aerospace  Engineer,  Airframe 
Branch,  JANM-120S,  FAA,  Transport 
Airplan^jOirectorate,  1601  Lind 
Avenuei  BW.,  Renton,  Washington 
98055-4Q56;  telephone  (425)  227-2772; 
fax  (425)  1227-1181. 
SUPPLEMENTARY  INFORMATION: 


Conune^^  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposedi  rule  by  submitting  such 
written  deta,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  iabove.  All  communications 
received  on  or  before  the  closing  date 
for  comitiients,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed|rule.  The  proposals  contained 
in  this  nJAice  may  be  changed  in  light 
of  the  conunents  received. 

Commionts  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proptKed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  afteq  ihe  closing  date  for  comments, 
in  the  Rtiles  Docket  for  examination  by 
interestet^  persons.  A  report 
summariiaing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal!  Will  be  filed  in  the  Rules 
Docket.  !  i 

Commebters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  sumnit  a  self-addressed,  stamfted 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nhimber  99-NM-03-AD."  The 
postcard  fttrill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  peeson  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Traiitsport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-O^-AD,  1601  Lind  Avenue, 
SW.,  Renti>n,  Washington  98055-4056. 

Discussica 

On  Jan^ijary  15, 1998,  the  FAA  issued 
AD  98-0^4-06,  amendment  39-10288  (63 
FR  3458,  jl  muary  23, 1998),  applicable 
to  certain!  }oeing  777-200  series 


airplanes,  to  require  repetitive  visual 
inspections  to  determine  the  presence 
and  condition  of  the  nut  and  cotter  pin 
of  the  lock  link  mechanism  on  the  side 
struts  and  drag  struts  on  the  main 
landing  gear  (MLG);  and  corrective 
action,  if  necessary.  That  action  was 
prompted  by  reports  of  missing  or 
damaged  components  on  the  lock  link 
mechanism.  TTie  requirements  of  that 
AD  are  intended  to  prevent  failure  of  the 
lock  link  mechanism  to  lock  the  MLG  in 
the  down  position,  and  consequent 
collapse  of  the  MLG  during  grotmd 
operation. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  reviewed  and  approved  Boeing 
Service  Bulletin  777-32-0016,  dated 
January  14, 1999.  The  service  bulletin 
describes  procedures  for  replacement  of 
the  existing  retention  bolt,  end  caps, 
washer,  and  nut  of  the  lock  link 
mechanism  on  the  side  struts  and  drag 
struts  on  the  MLG  with  a  new  lock  link 
assembly  that  incorporates  a  new  bolt, 
washer,  nut,  and  end-caps. 
Accomplishment  of  this  action  would 
eliminate  the  need  for  the  repetitive 
inspections  required  by  AD  98-02-06 
and  would  positively  address  the  imsafe 
condition  addressed  by  that  AD. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  tmsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
revise  AD  98-02-06  to  continue  to 
require  repetitive  visual  inspections  to 
determine  the  presence  and  condition  of 
the  nut  and  cotter  pin  of  the  lock  link 
mechanism  on  the  side  struts  and  drag 
struts  on  the  MLG;  and  corrective 
action,  if  necessary.  This  proposed  AD 
also  would  provide  for  an  optional 
terminating  action  for  the  repetitive 
inspections.  The  optional  terminating 
action,  if  accomplished,  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  is  not  proposing  to  mandate 
the  replacement  of  the  existing  retention 
bolt  of  the  lock  link  mechanism  on  the 
side  struts  and  drag  struts  on  the  MLG 
for  several  reasons: 

1.  Accessing  the  lock  link  mechanism 
area  on  the  MLG  for  inspection  is  easily 
accomplished. 

2.  The  failed  retention  system  of  the 
bolt  is  easily  detectable  by  means  of  a 
visual  inspection. 

3.  The  loss  of  a  bolt  may  adversely 
affect  the  MLG  diuing  grotmd 
operations;  however,  the  visual 
inspections  will  preclude  the  failiue  of 


the  bolt  retention  system,  which  could 
result  in  collapse  of  the  MLG  during 
grotmd  operations. 

Cost  Impact 

There  are  approximately  40  Model 
777-200  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  17  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Tne  inspection  that  is  cmrently 
required  by  AD  98-02-06,  and  retained 
in  this  AD,  takes  approximately  2  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hoiu-. 
Based  on  these  figiu^s,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,040,  or  $120  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figtire  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 

Shoidd  an  operator  elect  to 
accomplish  the  optional  terminating 
action  rather  than  continue  the 
repetitive  inspections,  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  replacement,  at  an 
average  labor  rate  of  $60  per  work  hoiu-. 
Required  parts  would  cost 
approximately  $5,094  per  airplane. 
Based  on  these  figiu^s,  the  cost  impact 
of  this  optional  terminating  action  is 
estimated  to  be  $5,154  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  woiUd  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regidatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promtdgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40113.  44701. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10288  (63  FR 
3458.  January  23, 1998),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  99-NM-03-AD.  Revises  AD 
98-02-06,  amendment  39-10288. 

Applicability:  Model  777-200  series 
airplanes,  line  positions  1  through  40 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  lock  link 
mechanism  to  lock  the  main  landing  gear 
(MLG)  in  the  down  position,  and  consequent 
collapse  of  the  MLG  during  ground 
operation,  accomplish  the  following: 

Restatement  of  the  Requirements  of  AD  98- 
02-06 

RepetitiTe  Inspections  and  Corrective 
Actions 

(a)  Within  30  days  after  February  9, 1998 
(the  effective  date  of  AD  98-02-06, 
amendment  39-10288),  p«form  a  visual 
inspection  to  determine  the  presence  and 
condition  of  the  cotter  pin  and  nut  of  the  lock 
link  mechanism  on  the  side  struts  and  drag 
struts  on  the  left-  and  right-hand  MUG,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  777-32A0015.  dated  September  4, 
1997.  If  any  discrepancy  is  found,  prior  to 


further  fiight,  correct  the  discrepancy  in 
accordance  with  the  service  bulletin.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  75  days  or  400  flight  cycles, 
whichever  occurs  first. 

New  Actions  Proposed  by  This  AO 

Optional  Terminating  Action 

(b)  Replacement  of  the  existing  retention 
bolt,  end  caps,  washer,  and  nut  of  the  lock 
link  mechanism  on  the  side  struts  and  drag 
struts  on  the  MLG  with  a  new  lock  link 
assembly  that  incorporates  a  new  bolt, 
washer,  nut,  and  end-caps,  in  accordance 
with  Boeing  Service  Bulletin  777-32-0016. 
dated  January  14, 1999,  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  complisnce  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  August  16, 1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-21690  Filed  8-19-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-Niyi-32-AO] 
RIN  2120-AA64 

Ainvofthiness  Directives;  Bombardier 
Modal  DHC-8-102,  -103,  -106,  -201, 
-202,  -301,  -311,  and  -315  Sarias 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  DHC-8-102» 


-103,  -106,  -201,  -202,  -301,  -311,  and 
-315  series  airplanes.  This  proposed  AD 
would  require  modification  of  the 
wiring  of  the  emergency  lighting  system. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  action 
specified  by  the  proposed  AD  is 
intended  to  prevent  the  pilots  from 
having  full  authority  over  the  cabin 
emergency  lights,  which  could  result  in 
delayed  egress  of  the  passengers  and 
crew  from  the  cabin  during  emergency 
evacuation. 

DATES:  Comments  must  be  received  by 
September  20, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  A'viation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
32-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Airplane  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Aveniie,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Airplane  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Luciano  L.  Castracane,  Aerospace 
Engineer,  Systems  and  Flight  Branch, 
ANE-172,  Engine  and  Propeller 
Directorate,  New  York  Airplane 
Certification  Office,  10  Fifth  Street, 
Thfrd  Floor.  Valley  Stream,  New  York 
11581,  telephone  (516)  256-7535;  fax 
(516) 256-2716. 
SUPPLEMENTARY  INFORMATION: ' 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comiments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received, : 


1,  -311,  and 
troposed  AD 
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Com|]  lents  are  specifically  invited  on 
the  ovdiall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  projposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aftbr  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summartzing  each  FAA-public  contact 
concermpd  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket! ! 

Comiilenters  wishing  the  FAA  to 
acknovf  ledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  siipmit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statemait  is  made:  "Comments  to 
Docket  Number  99-NM-32-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


AvaUaUlity  of  NPRMs 

Any  j)brson  may  obtain  a  copy  of  this 
NPRM  hjy  submitting  a  request  to  the 
FAA,  Tiransport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM«a2-AD,  1601  Lind  Avenue, 
SW.,  Rdiiton.  Washington  98055-4056. 

Diacusmm 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  ^nsafe  condition  may  exist  on 
certain  Qombardier  Model  DHC-8-102, 
-103,  -106.  -201,  -202,  -301,  -311.  and 
-315  series  airplanes.  TCCA  advises  that 
installation  of  Bombardier  Modification 
8/2407  dn  these  airplanes  gave  the 
pilots  full  authority  over  the  emergency 
lights.  If  the  cockpit  switch  for  the 
emergei^cy  lights  is  in  the  OFF  position, 
the  flighi  attendant  cannot  turn  the 
lights  oiufirom  the  cabin  location 
becauseithe  pilot  switch  overrides  the 
flight  attendant's  switch.  This 
conditioa,  if  not  corrected,  cotild  result 
in  delayiad  egress  of  the  passengers  and 
crew  members  fiom  the  cabin  during  an 
emergency  evacuation. 

Explanitfon  of  Relevant  Service 
Infinnunon 

Bombwdier  has  issued  Service 
BuUetin  S.B.  8-33-40,  Revision  *B,' 
dated  October  21. 1998.  which  describes 
procedtiir^  for  modification  of  the 
wiring  of! the  emergency  lighting  system 
to  allowiselection  of  the  emergency 
lights  toi0N  from  the  flight  attendant 
switch  m  the  cabin,  even  when  the 
emergenii^  light  switch  in  the  cockpit  is 
OFF.  Acbomplishment  of  the  action 
specifier  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified'  this  service  bulletin  as 
mandato|i{)r  and  issued  Canadian 


airworthiness  directive  CF-98-33.  dated 
September  8, 1998.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

These  airplane  models  are 
manufactiired  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Reqiuiiements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
.  States,  the  proposed  AD  would  require 
accomplishment  of  the  action  specified 
in  the  service  bulletin  described 
previously. 

Diffisrences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  Canadian  airworthiness  directive 
affects  Bombardier  Model  DHC-8-314 
series  airplanes,  Bombardier  Model 
DHC-8-314  series  airplanes  are  not  type 
certificated  in  the  United  States. 
Therefore,  the  proposed  AD  does  not 
affect  those  airplanes. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  eiffected  by  this 
proposed  AD,  that  it  would  take 
approximately  20  work  hours  per 
airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $595 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $17,950,  or 
$1,795  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promtilgated.  will  not  have  a  significant 
economic  impart,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regiilatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sab|ects  in  14  CFR  Part  39 

Air  transportation,  Airplane,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

139.13    [Amwidedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness  ^ 
directive: 

Bombardier.  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  99-NM-32-AD. 
Applicability:  Model  DHC-8-102.  -103, 
-106.  -201,  -202.  -301,  -311,  and  -315  series 
airplanes;  serial  numbers  459  through  501, 
excluding  serial  niunbers  462,  464,  467,  469. 
478,  479,  481,  482.  487,  489,  490,  491,  493. 
495,  498,  499,  and  500;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
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alternative  method  of  compliance  in 
acx:ordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  prop<»ed  actions  to  address  it 

(Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  pilots  from  having  full 
authority  over  the  cabin  emergency  lights, 
which  could  result  in  delayed  egress  of  the 
passengers  and  crew  from  the  cabin  during 
an  emergency  evacuation,  accomplish  the 
following: 

Modification 

(a)  For  airplanes  on  which  Bombardier 
Modification  8/2407  has  been  installed 
during  production:  Within  12  months  after 
the  effective  date  of  this  AD,  modify  the 
wiring  of  the  emergency  lighting  system  in 
accordance  with  Bombardier  Service  Bulletin 
S.B.  8-33-40,  Revision  'B,'  dated  October  21, 
1998. 

Note  2:  Modification  of  the  wiring  of  the 
emergency  lighting  system  accomplished 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  Bombardier  Service  Bulletin 
S.B.  8-33-40,  dated  May  8, 1998,  or  Revision 
'A,'  dated  July  28, 1998,  is  considered 
acceptable  for  compliance  with  the 
modification  required  by  paragraph  (a)  of  this 
AD. 

Ahenutive  Methods  oi  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  International  Branch,  ANM- 
116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-98- 
33.  dated  September  8, 1998. 

Issued  in  Renton,  Washington,  on  August 
16, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Airplane  Certification  Service. 

(FR  Doc.  99-21689  Filed  8-19-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      Comments  Invited 


FMeral  Aviation  Administration 
14  CFR  Part  39 


[DoclwtNo. 


RiN2120-AA64 


AO] 


Alrworthlnaas  Directives;  Boeing 
Modal  777  Seriaa  Airplanas  , 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  777  series 
airplanes.  This  proposal  would  require 
the  replacement  of  fuse  pins  in  the 
attachment  fittings  and  support  fittings 
of  the  main  landing  gear  Mdth  new, 
improved  fuse  pins.  This  proposal  is 
prompted  by  a  report  of  corrosion  of  a 
fuse  pin  of  a  similar  design  on  the  main 
lanrfing  gear  of  a  Boeing  Model  767 
series  airplane.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  corrosion  and  subsequent 
firacture  of  the  fuse  pins,  which  could 
result  in  collapse  of  the  main  landing 
gear  and  the  loss  of  the  inboard  flap  and 
outboard  spoilers. 

DATES:  Comments  must  be  received  by 
October  4, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
58-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Wood,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2772;  fax  (425) 
227-1181. 
SUPPLEMENTARY  INFORMATION: 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  ntunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  nde.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  folloMdng 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-5B-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-58-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  of 
corrosion  of  a  fuse  pin  on  the  main 
landing  gear  of  a  Boeing  Model  767 
series  airplane.  Such  corrosion  could 
lead  to  fracture  of  the  fuse  pins.  Fracture 
of  the  fuse  pins  for  the  outboard  end  of 
the  main  landing  gear  beam  and  upper 
stabilizer  braces  for  the  main  landing 
gear  could  result  in  the  separation  of  the 
main  landing  gear  beam.  This  condition, 
if  not  corrected,  could  result  in  collapse 
of  the  main  landing  gear  and  the  loss  of 
the  inboard  flap  and  outboard  spoilers. 

The  design  of  the  fuse  pins  on  the 
Boeing  Model  767  series  airplane  and 
those  on  the  Model  7^7  series  airplane 
is  very  similar.  Therefore,  the  Model 
777  series  may  be  subject  to  the  same 
unsafe  condition  revealed  on  the  Model 
767  series  airplane. 
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Explantfion  of  Relevant  Service 
Infonnetion 

The  ^AA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
57A0029,  dated  December  22, 1998, 
which  describes  procedures  for  the 
replacement  of  fuse  pins  in  the 
attachn^i  int  fittings  and  support  fittings 
of  the  III  un  landing  gear  with  new, 
improved  fuse  pins  made  of  a  more 
corrosion  resistemt  material. 
Accomplishment  of  the  actions 
specifi^  in  the  alert  service  bulletin  is 
intendejd  to  adequately  address  the 
identified  unsafe  condition. 

Explan^on  of  Requiremeiits  of 
Proposf  ^  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develof  an  other  products  of  this  same 
type  des  gn,  the  proposed  AD  would 
require  accomphshment  of  the  actions 
specified  in  the  alert  service  bidletin 
describ^<l  previously, 

Costlmbact 

Ther^  fare  approximately  163 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
34  airplanes  of  U.S.  registry  would  be 
aifectedl  by  this  proposed  AD,  that  it 
would  tike  between  5  and  39  work 
hours  ps-  airplane  to  accomplish  the 
proposed  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost  between 
$3,090  afid  $8,710  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimatdil  to  be  between  $3,390  and 
$11,050J  per  airplane. 

The  cpst  impact  figure  discussed 
above  isj  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  sbtd  that-no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatity  Impact 

Therraulations  proposed  herein 
would  nbt  have  substantial  direct  effects 
on  the  S  t  ites,  on  the  relationship 
between  he  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  ^vels  of  government.  Therefore, 
in  accord^ce  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  th^  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  'fsignificant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatciy  Policies  and  Procediues  (44 


FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  luider  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-58-AD. 

AppIicabUity:  Model  777  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
777-57A0029.  dated  December  22, 1998; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  and  subsequent 
fracture  of  the  fuse  pins  in  the  main  landing 
gear  attachment  and  support  fittings,  which 
could  result  in  collapse  of  the  main  landing 
gear  and  the  loss  of  the  inboard  flap  and 
outboard  spoilers,  accomplish  the  following: 

Replacement 

(a)  Within  48  months  since  date  of 
manufacture,  or  18  months  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
replace  the  main  landing  gear  fuse  pins  with 


new,  improved  fuse  pins  in  accordance  with 
Boeing  Alert  Service  Bulletin  777-57A0O29, 
dated  December  22, 1998. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  main  landing  gear  fuse 
pin  having  part  number  112W1 728-1, 
112W1728-3,  or  115W1670-1  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CertificaUon  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
16.  1999. 

D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-21688  Filed  8-19-99;  8:45  am] 
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RIN  2120-AA64 

Airwortliiness  Directives;  Boeing 
Model  737-100,  -200,  -200C,  -300, 
-400,  and  -500  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  E)OT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  737-100,  -200,  -200C, 
-300,  -400,  and  -500  series  airplanes. 
This  proposal  would  require  repetitive 
inspections  to  detect  cracking  of  the 
lower  comers  of  the  door  frame  and 
cross  beam  of  the  forward  cargo  door, 
and  corrective  actions,  if  necessary.  This 
proposal  also  would  require  eventual 
modification  of  the  outboard  radius  of 


45478 


Federal  Register /Vol.  64,  No.  161 /Friday,  August  20,  1999 /Proposed  Rules 


the  lower  comers  of  the  door  frame  and 
reinforcement  of  the  cross  beam  of  the 
forward  cargo  door,  which  would 
constitute  terminating  action  for  the 
repetitive  inspections.  This  proposal  is 
prompted  by  reports  indicating  that 
fatigue  cracks  have  been  detected  in  the 
lower  comers  of  the  door  frame  and 
cross  beam  of  the  forward  cargo  door. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
cracking  of  the  lower  comers  of  the  door 
frame  and  cross  beam  of  the  forward 
cargo  door,  which  could  result  in  rapid 
depressurization  of  the  airplane. 
DATES:  Comments  must  be  received  by 
October  4, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Avialiuu 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
81-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  frt)m 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98134-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 
FOR  FURTHER  MFORHATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056:  telephone  (425)  227-1153; 
&x  (425)  227-1181. 
SUPPLEMENTARY  MFORHATION: 

Commeiiti  InvitBd 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Conmumications  shall 
idnitify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AU  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentai,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-81-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-81-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
indicating  that  fatigue  cracks  have  been 
detected  in  the  lower  comers  of  the  door 
frame  and  cross  beam  of  the  forward 
cargo  door  on  Boeing  Model  737-100, 
-200,  -200C.  -300,  -400,  and  -500 
series  airplanes.  Such  fatigue  cracking 
residts  from  cabin  pressurization  cycles. 
The  sizes  of  the  cracks  ranged  from  3/ 
8  inch  to  17.5  inches  in  length,  and 
were  found  on  airplanes  that  had 
accimiulated  between  13,500  and  53,100 
total  flight  hours  and  between  15,700 
and  49,800  total  flight  cycles. 

The  manufacturer  subsequently 
redesigned  the  door  frame  of  the 
forward  cargo  door  to  be  less  susceptible 
to  fatigue  cracking.  However, 
investigation  has  revealed  that  such 
cracking  has  been  detected  on  airplanes 
equipped  with  the  redesigned  door 
frame  of  the  forward  cargo  door. 
Recently,  two  operators  reported  finding 
cracks  on  the  loww  comer  radius  of  the 
aft  door  frame  of  the  forward  cargo  door. 
The  first  operator  reported  finding  a  10- 
inch  crack  on  the  aft  door  frame  and  an 
undisclosed  sized  crack  on  the  cross 
beam  on  an  airplane  that  had 
acciunulated  23,000  total  flight  cycles. 
The  second  operator  reported  finding  a 
14.5-inch  crack  on  the  aft  door  frame 
and  an  undisclosed  sized  crack  on  the 
cross  beam  on  an  airplane  that  had 
accumulated  29,000  total  flight  cycles. 
Such  cracking,  if  net  detected  and 
corrected,  could  residt  in  rapid 
depressmization  of  the  airplane. 

Other  Relevant  Rulemaldng 

The  FAA  previously  has  issued  AD 
90-06-02,  amendment  39-6489  (55  FR 
8372,  March  7, 1990),  applicable  to 
certain  Boeing  Model  737  series 
airplanes.  AD  90-06-02  requires 


accomplishment  of  certain  structural 
modifications.  That  amendment  was 
prompted  by  reports  of  incidents 
involving  fatigue  cracking  and  corrosion 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
design  life  goal.  For  airplanes  that  have 
those  modifications  installed,  this 
proposed  AD  would  require  additional 
modifications  of  the  aft  lower  comer  of 
the  door  frame  of  the  forward  cargo 
door. 

Additionally,  the  FAA  has  issued. AD 
98-25-06.  amendment  39-10931  (55  FR 
67769,  December  9, 1998),  applicable  to 
certain  Boeing  Model  737-200,  -200C, 
-300,  and  -400  series  airplanes.  AD  98- 
25-06  requires  repetitive  inspections  to 
detect  cracking  of  the  comers  of  the 
door  frame  and  the  cross  beams  of  the 
aft  cargo  door,  and  corrective  actions,  if 
necessary.  This  proposed  AD  would  not 
affect  the  reqiiirements  of  that  AD. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  737  Nondestructive  Test 
Manual,  Part  6,  Section  51-00-00, 
Figure  4  and  Figure  23,  which  describes 
procedures  for  performing  high 
frequency  eddy  current  inspections. 

The  FAA  has  also  reviewed  and 
approved  Boeing  Service  Bulletin  737- 
52-1100,  Revision  2,  dated  March  31, 
1994.  which  describes  procedures  for, 
among  other  things,  repetitive  close 
visual  inspections  to  detect  cracking  of 
the  lower  comers  (forward  and  aft)  of 
the  door  frame  and  cross  beam  (i.e., 
upper  and  lower  chord  and  web 
sections)  of  the  forward  cargo  door,  and 
corrective  actions,  if  necessary.  The 
corrective  actions  involve  replacement 
of  the^lamaged  door  frame  of  the 
forward  cargo  door  with  a  new  door 
frame  and  reinforcement  modification  of 
the  upper  chord  and  web  sections  of  the 
cross  beam  of  the  forward  cargo  door. 
The  corrective  actions  also  involve 
installation  of  a  cross  beam  repair  (if 
necessary),  and  preventative 
modification  of  the  outboard  radius  of 
the  lower  comers  of  the  door  frame. 
This  modification  involves  installing  a 
reinforcement  angle  along  the  full 
length  of  the  lower  comers  (forward  and 
aft)  over  the  outboard  radius  of  the 
lower  end  of  the  door  frame.  For  certain 
airplanes,  installation  of  the 
preventative  modification  of  the 
outboard  radius  of  the  lower  comer  of 
the  door  frame  and  reinforcement  of  the 
cross  beam  of  the  forward  cargo  door 
will  eliminate  the  need  for  the  repetitive 
inspections. 

Accomplishment  of  the  actions 
specified  in  the  service  documents  is 
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intent  (id  to  adequately  address  the 
identi  led  unsafe  condition. 

Expla]i|ation  of  Requirements  of 
Propois^Rule 

Sinde  an  unsafe  condition  has  been 
identihed  that  is  likely  to  exist  or 
develb^  on  other  products  of  this  same 
tjrpe  design,  the  proposed  AD  would 
requir|B|  accomplishment  of  the  actions 
specified  in  the  service  documents 
descrined  previously,  except  as 
discu$^d  below. 

ces  Between  Proposed  Rule  and 
Bulletin 

lerators  should  note  that,  whereas 
king  service  bulletin  specifies 
^sual  inspections  only,  this 
1  AD  would  require  a  high 
icy  eddy  current  inspection  to 
detect  tracking  of  the  door  frame  and  a 
detail^  visual  inspection  to  detect 
crackjlng  of  the  cross  beam  of  the 
forward  cargo  door.  The  FAA  has 
determined  that,  because  of  the  safety 
implications  and  consequences 
associ|$ted  with  such  fatigue  cracking, 
close  visual  inspection  methods  alone 
may  be  inadequate  in  detecting  cracks. 

•  while  the  Boeing  service  bulletin 
does  Qibt  provide  corrective  actions  for 
cracking  detected  on  the  lower  chord  of 
the  cross  beam,  this  proposed  AD  would 
require  that  the  repair  of  the  lower 
chord!  0f  the  cross  beam  be 
accon^blished  in  accordance  with  a 
metht^  approved  by  the  FAA. 

•  dperators  should  further  note  that, 
unlike  !the  procedures  described  in  the 
Boeing  service  bulletin,  this  proposed 
AD  w^uld  not  permit  the  alternative  of 
replacing  the  door  fr^me  of  the  forward 
cargo  Idoor  in  the  event  that  cracks  are 
detected  on  the  cross  beam.  This 
proposed  AD  would  require  installation 
of  a  ci6ss  beam  repair  {it  necessary)  and 
preve|3tative  modification  of  the 
outboJBird  radius  of  the  lower  comers 
(forward  and  aft)  of  the  door  frame,  and 
installcition  of  a  reinforcement 
modification  of  the  cross  beam  of  the 
forwa^  cargo  door.  Additionally,  this 
proposed  AD  would  require  additional 
actioiM  in  the  event  that  cracks  are 
detected  in  the  door  ftame  of  the 
forwapl  cargo  door.  This  proposed  AD 
would;  require  replacement  of  the  door 
frame  wiUi  a  new  door  frame, 
reinfqtcement  of  the  cross  beam,  and 
instalution  of  the  preventative 
medication  of  the  outboard  radius  of 
the  la^Bt  comers  of  the  door  frame.  The 
FAA  qnds  that,  in  view  of  the  reports 
that  ckkcking  has  occurred  on  the 
redesigned  door  firames,  and  because  of 
the  s^i  ety  implications  and 

consflc  uences  associated  with  such 
cracki:  ig,  replacing  the  door  frame 


without  further  modification  will  not 
safely  address  the  unsafe  condition. 

•  This  AD  also  proposes  <to  mandate, 
within  4  years,  the  preventative 
modification  of  the  outboard  radius  of 
the  lower  comers  (forward  and  aft)  of 
the  door  frame  and  the  reinforcement 
modification  of  the  cross  beam  of  the 
forward  cargo  door  as  described  in  the 
Boeing  service  bulletin  (previously 
described).  The  modification  would  be 
accomplished,  for  certain  airplanes,  in 
accordance  with  the  Boeing  service 
biilletin  and  for  certain  other  airplanes, 
in  accordance  with  a  method  approved 
by  the  FAA,  and  would  eliminate  the 
need  for  the  repetitive  inspections. 

The  FAA  has  determined  that  long- 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  may  not  be  providing 
the  degree  of  safety  assiu-ance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
niunerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
proposed  modification  requirements  are 
in  consonance  with  these  conditions. 

•  The  effectivity  of  the  Boeing  service 
bulletin  includes  Boeing  Model  737 
series  airplanes  having  line  numbers 
0001  through  1231  inclusive.  This 
proposed  AD  would  be  applicable  to 
Boeing  Model  737  series  airplanes 
having  line  numbers  0001  through  1231 
inclusive,  and  also  would  include 
Boeing  Model  737  series  airplanes 
having  line  numbers  1232  and  on.  The 
FAA  is  aware  that  a  design  change  to 
the  door  frame  of  the  forward  cargo  door 
was  implemented  on  the  production 
line  at  line  number  1232.  The  FAA  finds 
that,  in  view  of  the  reports  indicating 
that  cracking  has  occurred  on  airplanes 
having  later  line  niunbers  (1251  and 
1790)  with  the  change  incorporated,  the 
applicability  specified  in  this  proposed 
AD  is  appropriate. 

•  Further,  operators  should  note  that, 
although  the  Boeing  service  bulletin 
recommends  that  the  initial  inspection 
be  performed  within  4,500  flight  cycles 
after  an  airplane  has  acciunvdated 
12,000  total  flight  cycles,  this  proposed 
AD  would  require  that  the  initial 
inspection  be  performed  within  1  year 
or  4,500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 
The  FAA  has  determined  that  the 
number  of  total  flight  cycles  for  an 
airplane  may  not  be  a  good  indicator  of 
the  total  cycle  count  for  the  subject 
forward  cargo  door,  because  a  door  may 
have  been  removed  frtim  an  airplane 


that  had  acciunulated  many  total  flight 
cycles  and  reinstalled  on  an  airplane 
that  had  accumulated  relatively  fewer 
total  flight  cycles.  Due  to  the  limited 
ability  to  accurately  track  the  total  flight 
cycles  of  the  subject  forward  cargo  door, 
the  initial  compliance  time  specified  by 
this  proposed  AD  is  appropriate. 

Cost  Impact 

There  are  approximately  3,100 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,400  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hoiu.  Based  on 
these  figures,  the  cost  impact  of  the 
inspections  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $84,000,  or 
$60  per  airplane,  per  inspection  cycle. 

It  would  take  approximately  38  work 
hovis  per  airplane  to  accomplish  the 
proposed  terminating  modifications  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost  $1,865 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  terminating 
modifications  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$5,803,000,  or  $4,145  per  airplane. 

The  cost  impact  figvires  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
woidd  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
.  Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
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contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sul^eclB  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

TIm  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  lu  read  its  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

139.13    [AnMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-ai-AD. 

Applicability:  All  Model  737-100,  -200, 
-200C.  -300,  -400,  and  -500  series  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  lower 
comers  of  the  door  frame  and  cross  beam  of 
the  forward  cargo  door,  which  could  result  in 
rapid  depressurization  of  the  airplane, 
accomplish  the  following: 

High  Frequency  Eddy  Current  Initial/ 
Repetitive  Inspections 

(a)  Within  1  year  or  4,500  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occius  later,  perform  a  high  frequency  eddy 
ciurent  (HFEC)  inspection  to  detect  cracking 
of  the  lower  comers  (forward  and  aft)  of  the 
door  firame  of  the  forward  cargo  door  in 
accordance  with  Boeing  737  Nondestructive 
Test  Manual,  Part  6,  Section  51-0O-00, 
Figure  4  or  Figure  23. 

(1)  If  no  cracking  is  detected,  repeat  the 
HFEC  inspection  thereafter  at  intervals  not  to 
exceed  4,500  flight  cycles,  until  the 
requirements  of  paragraph  (c)  of  this  AD  have 
been  accomplished. 

(2)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 


AD,  prior  to  further  flight,  accomplish  the 
requirements  of  paragraphs  (a)(2)(i)  and 
(a)(2)(ii)  of  this  AD,  which  constitute 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (a)(1)  of 
this  AD. 

(i)  Replace  the  door  frame  of  the  forward 
cargo  door  with  a  new  door  frame;  install  a 
cross  beam  repair  and  reinforcement 
modification  of  the  cross  beam  in  accordance 
with  Boeing  Service  Bulletin  737-52-1100, 
Revision  2,  dated  March  31, 1994;  and 

(ii)  Modify  the  replacement  door  frame  of 
the  forward  cargo  door  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager.  Seattle  ACD,  to 
make  such  findings.  For  a  repair  or 
modification  method  to  be  approved  by  the 
Manager,  Seattle  ACO,  as  required  by  this 
paragraph  and  paragraphs  (b)(2),  (b)(3)(ii), 
and  (c)(2),  the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

Detailed  Visual  Initial/Repetitive  Inspections 

(b)  Within  1  year  or  4,500  flight  cycles  after 
the  effiective  date  of  this  AD,  whichever 
occurs  later,  perform  a  detailed  visual 
inspection  to  detect  cracking  of  the  cross 
beam  (i.e.,  upper  and  lower  chord  and  web 
sections)  of  the  forward  cargo  door  in 
accordance  with  Boeing  Service  Bulletin 
737-52-1100,  Revision  2,  dated  March  31, 
1994. 

Nolo  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation  or 
assembly  to  detect  damage,  failure  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,500  flight  cycles  until  the 
requirements  of  paragraph  (c)  of  this  AD  have 
been  accomplished. 

(2)  If  any  cracking  is  detected  on  the  lower 
chord  section  of  the  cross  beam  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD,  prior  to  further  flight,  repair  in 
accordance  with  a  meObod  approved  by  the 
Manager,  Seattle  ACO,  or  in  accordance  with 
data  meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings. 

(3)  If  any  cracking  is  detected  on  any  area 
excluding  the  lower  chord  section  of  Uie 
cross  beam  (i.e.,  upper  chord  and  web 
section)  during  any  inspection  required  by 
paragraph  (b)  of  this  AD,  prior  to  further 
flight,  accomplish  the  requirements  of 
paragraph  (b}(3)(i)  or  (b)(3)(ii),  as  applicable, 
of  this  AD,  which  constitute  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (b)(1)  of  this  AD. 


(i)  For  airplanes  with  line  numbers  1 
through  1231:  Install  a  cross  beam  repair  and 
preventative  modification  of  the  outboard 
radius  of  the  lower  comers  (forward  and  aft) 
of  the  door  frame  in  accordance  with  Boeing 
Service  Bulletin  737-52-1100,  Revision  2, 
dated  March  31. 1994. 

Note  3:  Due  to  implications  and 
consequences  associated  with  cracking,  this 
AD  does  not  allow  the  option  of  replacing  the 
door  frame  as  an  alternative  method  of 
compliance  to  installing  the  preventative 
modiification. 

(ii)  For  airplanes  with  line  numbers  1232 
and  subsequent:  Install  a  cross  beam  repair 
and  preventative  modification  of  the 
outboard  radius  of  the  lower  comers  (forward 
and  aft)  of  the  door  frame  in  accordance  with 
a  method  approved  by  the  Manager,  Seattle 
ACO  or  in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings. 

Terminating  Action 

(c)  Within  4  years  after  the  effective  date 
of  this  AD:  Install  the  preventative 
modification  of  the  outboard  radius  of  the 
lower  comers  (forward  and  aft)  of  the  door 
frame  and  the  reinforcement  modification  of 
the  cross  beam  of  the  forward  cargo  door  in 
accordance  with  paragraph  (c)(1)  or  (c)(2)  of 
this  AD,  as  applicable.  Accomplishment  of 
paragraph  (c)(1)  or  (c)(2)  of  this  AD,  as 
applicable,  constitutes  terminating  action  for 
the  repetitive  inspections  required  by 
paragraphs  (a)(1)  and  (b)(1)  of  this  AD. 

(1)  For  airplanes  with  line  numbers  1 
through  1231:  Accomplish  the  preventative 
modification  and  the  reinforcement 
modification  in  accordance  with  Boeing 
Service  Bulletin  737-52-1100,  Revision  2, 
dated  March  31, 1994. 

(2)  For  airplanes  with  line  numbers  1232 
and  subsequent:  Accomplish  the  preventative 
modification  and  the  reinforcement 
modification  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  ACO  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO.  to 
make  such  findings. 

Modifications  Previously  Accomplished 

(d)  For  all  airplanes  on  which 
modifications  of  the  forward  lower  comer  of 
the  door  fisme  and  the  cross  beam  of  the 
forward  cargo  door  were  accomplished  in 
accordance  with  Boeing  Service  Bulletin 
737-52-1100,  dated  August  25,  1988,  or 
Revision  1.  dated  July  20.  1989,  or  in 
accordance  with  the  requirements  of  AD  90- 
06-02,  amendment  39-6489:  Within  4  years 
after  the  effective  date  of  this  AD,  install  the 
reinforcement  modification  of  the  aft  comer 
of  the  door  frame  of  the  forward  cargo  door 
in  accordance  with  Boeing  Service  Bulletin 
737-52-1100,  Revision  2,  dated  March  31, 
1994.  Accomplishment  of  such  modification 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  this  AD. 


Note  13:  Inl 
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Note  |4 :  Accomplishment  of  Boeing  Service 
Bulleti4l737-52-1100.  Revision  2,  dated 
March  ;i^,  1994,  does  not  supersede  the 
require;  lients  of  AD  90-06-02,  amendment 
39-64801 

Altemiit|ve  Methods  of  Compliance 

(e)  A^i  alternative  method  of  compliance  or 
adjustn^int  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  ^iproved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  Uieir  requests 
through  en  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  jACO. 

Notejs:  Information  concerning  the 
existenp  of  approved  alternative  methods  of 
compliahce  with  this  AD,  if  any,  may  be 
obtaineid  from  the  Seattle  ACO. 

Special  Hight  Permits 

(f)  Sfi^cial  flight  permits  may  be  Issued  in 
accordiice  with  §§  21.197  and  21.199  of  the 
Federal  (Aviation  Regulations  (14  CFR  21.197 
and  2l]l99)  to  operate  the  airplane  to  a 
location!  where  the  requirements  of  this  AD 
can  be  ^complished. 

I8sue|4  in  Renton.  Washington,  on  August 
16, 199 
D.L. 

Acting  ikanager,  Transport  Airplane 
Directmite,  Aircraft  Certification  Sendee. 
[PR  Doc;  99-21687  Filed  8-19-99;  8:45  ami 


BNJJNG 


r 


4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Feder^  Aviation  Administration 

14CF||part39 

[Doelc^  No.  99-NM-M-AD] 

RIN  2t^ljO-AA64 

Ainwo^iness  Directives;  Boeing 
Modsl747-100  and  -200  Series 
AirpUpios 

AGENciY:  Federal  Aviation 

Administration,  DOT. 

ACnOMi  Notice  of  proposed  rulemaking 

(NHRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certaih  Boeing  Model  747-100  and  -200 
series  airplanes.  This  proposal  would 
requi]^  repetitive  inspections  of  the 
upper  ftnd  lower  chords  of  the  wing 
firont  Spar  for  cracks,  and  corrective 
action,:  if  necessary.  For  airplanes  on 
which  po  cracking  is  detected,  this 
propaJEtal  would  also  provide  optional 
termilt&ting  action  in  lieu"  of  repetitive 
inspe^ons.  This  proposal  is  prompted 
by  reports  of  cracks  in  the  upper  chord 
of  the!  Wing  front  spar.  The  actions 
specified  by  the  proposed  AD  are 
inten^^  to  detect  and  correct  fatigue 


cracking  of  the  upper  and  lower  chords 
of  the  wing  front  spar,  which  could 
result  in  reduced  structural  capability 
and  possible  fuel  leakage  onto  an  engine 
and  a  resultant  fire. 
DATES:  Comments  must  be  received  by 
October  4.  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
88-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  L.  Anderson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Transport  Airplane  Directorate, 
Seatde  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Commtmications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  bex^anged  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substeince  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  99-NM-88-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-88-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
cracks  in  the  upper  chord  of  the  wing 
front  spar  at  the  fastener  holes  in  the 
area  of  the  number  2  and  niunber  3  strut 
outboard  upper  link  fitting.  The  cracks 
are  believed  to  initiate  by  fatigue  on  the 
forward  siuface  of  the  chord  and 
propagate  into  the  thickness  of  the  part. 
The  lower  chord  of  the  wing  front  spar 
is  similar  in  design  to  the  upper  chord; 
therefore,  the  lower  chord  may  be 
subject  to  the  same  unsafe  condition. 
This  condition,  if  not  corrected,  could 
result  in  reduced  structural  capability 
and  possible  fuel  leakage  onto  an  engine 
and  resultant  fire. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
aoeing  Service  Bulletin  747-57-2305, 
Revision  1,  dated  January  21, 1999, 
which  describes  procedures  for 
repetitive  ultrasonic  inspections  of  the 
upper  and  lower  chords  of  the  wing 
frxjnt  spar  for  cracks,  and  corrective 
action,  if  necessary.  The  corrective 
action  involves  accomplishment  of  a 
terminating  action  that  includes  a  high 
frequency  eddy  current  inspection  of 
the  upper  and  lower  chords  of  the  spar, 
repair  of  cracks,  and  installation  of 
oversized  fasteners.  For  airplanes  on 
which  cracking  is  not  detected, 
accomplishment  of  the  terminating 
action  is  optional,  and  eliminates  the 
need  for  the  repetitive  inspections. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below.  This  proposed  AD  also 
would  provide  optional  terminating 
action  for  the  repetitive  inspections  for 
airplanes  on  which  no  cracking  is 
detected. 

Operators  should  note  that  the  FAA 
has  determined  that  the  repetitive 
inspections  proposed  by  this  AD  can  be 
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allowed  to  continue  in  lieu  of 
accomplishment  of  a  terminating  action. 
In  maldng  this  determination,  the  FAA 
considers  that,  in  this  case,  long-term 
continued  operational  safety  will  be 
adequately  assured  by  accomplishing 
the  repetitive  inspections  to  detect 
fotigue  cracking  of  the  upper  and  lower 
chords  of  the  wing  front  spar  before  it 
represents  a  hazard  to  the  airplane. 

Difbrnices  Between  the  Proposed  Rule 
and  Service  Bulletin 

Boeing  Service  Bulletin  747-57-2305, 
Revision  1,  specifies  accomplishment  of 
the  actions  that  would  be  required  by 
paragraphs  (a)  and  (b)  of  this  AD  in 
accordance  with  eidier  the  Boeing- 
specified  manuals  or  "operator's 
equivalent  procedure."  However,  this 
proposed  AD  would  require  that  the 
ultrasonic  inspection  and  high 
frequency  eddy  current  inspection 
actions  required  by  those  paragraphs  be 
accomplished  in  accordance  with  the 
procedures  specified  in  the  Boeing  747 
NDT  Manual  D6-7170.  "O|terator's 
equivalent  procedures"  may  be  used  for 
Boeing-specified  manuals  with  the 
exception  of  the  Boeing  747  NDT 
Manual  D&-7170.  "Operator's 
equivalent  procedures"  to  the  Boeing 
747  NDT  Xianual  D6-7170  may  be  used 
only  if  approved  as  an  alternative 
memod  of  compliance  in  accordance 
with  paragrq>h  (c)  of  this  AD. 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposed  AD  would  require  the 
repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA,  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Diasignated  Engineering  Representative 
who  has  been  authorized  by  the  FAA  to 
make  such  findings.  For  a  repair  method 
to  be  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate,  as 
specified  by  paragraph  (a)(3)  of  this 
proposed  Ad,  the  Manager's  approval 
letter  mxist  specifically  reference  this 
AD. 

Cost  Impact 

There  are  approximately  332 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
137  airplanes  of  U.S.  registry  would  be 
afiiBcted  by  this  proposed  AD.  that  it 
would  take  approximately  2  work  hours 
per  airplane  to  acco;nplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hoiu.  Based  on 
these  figures,  the  cost  impact  of  the 


proposed  AD  on  U.S.  operators  is 
estimated  to  be  $16,440,  or  $120  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  rather  than  continue  the 
repetitive  inspections,  it  would  take 
approximately  37  work  hours  per 
airplane  to  accomplish  the  modification, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $5,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  optional  terminating  action  is 
estimated  to  be  $7,220  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiscts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufGdent 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Riiles  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Saf^. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39-nAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authofity:  49  U.S.C.  106(g),  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  9g-NM-8&-AD. 

Applicability:  Model  747-100  and  -200 
series  airplanes,  listed  in  Boeing  Service 
Bulletin  747-57-2305,  Revision  1,  dated 
January  21, 1999,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  alterad,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  mth  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
tliis  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  upper  and  lower  chords  of  the  wing  front 
spar,  which  could  result  in  reduced 
structural  capability  and  possible  fuel 
leakage  onto  an  engine  and  a  resultant  fire, 
accomplish  the  following: 

Inqtactioiis  and  Corrective  Action 

(a)  Prior  to  the  accumulation  of  12,000  total 
flight  cycles,  or  within  24  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  accomplish  an  ultrasonic  inspection  for 
cracking  of  the  upper  and  lower  chord  of  the 
wing  front  spar,  in  accordance  with  Boeing 
Service  Bulletin  747-57-2305,  Revision  1, 
dated  January  21, 1999. 

(1)  If  no  cracking  is  found,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  6,000  flight  cycles,  until  the 
requirements  of  paragraph  (c)  of  this  AD  have 
been  accomplished. 

(2)  If  any  cracking  is  found,  prior  to  further 
flight,  accomplish  "Part  2 — ^Terminating 
Action"  of  the  Accomplishment  Instructions 
of  the  service  bulletin,  except  as  provided  by 
paragraph  (b)  of  this  AD.  AccompUshment  of 
this  action  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(b)  During  accomplishment  of  the 
terminating  action  required  by  paragraph 
(a)(2)  of  this  AD,  if  any  crack  is  found  in  the 
upper  chord  that  is  outside  the  limits 
specified  in  Boeing  Service  Bulletin  747-57- 
2305.  Revision  1,  dated  January  21, 1999;  or 
if  any  crack  is  found  in  the  lower  chord;  prior 
to  fiirther  flight,  repair  in  accordance  wifli  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate;  or  in 
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accords  r  ce  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engine^eing  Representative  who  has  been 
authorif^d  by  the  FAA  to  make  such 
findingij  For  a  repair  method  to  be  approved 
by  the  Manager,  Seattle  AGO,  as  required  by 
this  ADJ,  khe  Manager's  approval  letter  must 
specificklly  reference  this  AD. 

Optional  Terminating  Action 

(c)  Aitomplishment  of  "Part  2 — 
Termin^ing  Action"  of  the  Accomplishment 
Instruciibns  of  Boeing  Service  Bulletin  747- 
57-230Bi  Revision  1,  dated  January  21, 1999, 
constitutes  terminating  action  for  the 
requirenients  of  this  AD. 

Altem4lpve  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustni^nt  .of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  {approved  by  the  Manager,  Seattle 
AGO.  Qserators  shall  submit  Uieir  requests 
througlilan  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  i:  Information  concerning  the 
existen  :^  of  approved  alternative  methods  of 
compli^ce  with  this  AD,  if  any,  may  be 
obtained  from  the.  Seattle  AGO. 

Special  Flight  Permits 

(e)  Sp0cial  flight  permits  may  be  issued  in 
accordfice  with  §§  21.197  and  21 .199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  2l|l99)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issuaq  in  Renton,  Washington,  on  August 
16,  19S^ 
D.L.  Riggin, 

ActingManager,  Transport  Airplane 
Directdmte,  Aircraft  Certification  Service. 
(FR  Dot  99-21686  Filed  8-19-99;  8:45  am) 

BOXING  KIOOE  4910-1 3-P 
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SUMIlAfiY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain.  Boeing  Model  757  series 
airplanes.  This  proposal  would  require 
modiftbation  of  the  nacelle  strut  and 


wing  structure  of  certain  Boeing  Model 
757  series  airplanes  equipped  with  Rolls 
Royce  RB211  engines.  This  proposal  is 
prompted  by  reports  indicating  that  the 
actual  operational  loads  applied  to  the 
nacelle  are  higher  than  the  analytical 
loads  that  were  used  during  the  initial 
design.  Such  an  increase  in  loading  can 
lead  to  fatigue  cracking  in  primary  strut 
structure  prior  to  an  airplane's  reaching 
its  design  service  objective.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  cracking  in 
primary  strut  structure  and  consequent 
reduced  structural  integrity  of  the  strut. 
DATES:  Comments  must  be  received  by 
October  4, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
125-AD.  1601  land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace 
Engineer,Airframe  Branch,  ANM-120S, 
FAA,  Transport  Airplane  Directorate, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1153;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the- 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  b 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9»-NM-125-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-125-D,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  the  manufacturer  has 
accomplished  a  structiual  reassessment 
of  the  damage  tolerance  capabilities  of 
the  Boeing  Model  757  series  airplane, 
equipped  with  Rolls  Royce  engines. 
This  reassessment  indicates  that  the 
actual  operational  loads  appUed  to  the 
nacelle  strut  and  wing  structiu«  are 
higher  than  the  analytical  loads  that 
were  used  during  the  initial  design. 
Subsequent  analysis  and  service  history, 
which  includes  niunerous  reports  of 
fatigue  cracking  on  certain  sfrut  and 
wing  structiue,  indicate  that  fatigue, 
cracking  can  occur  on  the  primary  strut 
structure  before  an  airplane  reaches  its 
design  service  objective  of  20  years  or 
50,000  flight  cycles.  Analysis  also 
indicates  that  such  cracking,  if  it  were 
,to  occiu,  woiUd  grow  at  a  much  greater 
rate  than  originally  expected.  Fatigue 
cracking  in  primary  strut  structure 
would  result  in  reduced  structiu-al 
integrity  of  the  strut. 

Explanation  of  Relevant  Service 
Information 

Boeing  recently  has  developed  a 
modification  of  the  strut-to-wing 
attachment  structure  installed  on  Model 
757  series  airplanes  equipped  with  Rolls 
Royce  Model  RB211  series  engines.  This 
modification  significantly  improves  the 
load-carrying  capability  and  durability 
of  the  strut-to-wing  attachments.  Such 
improvement  also  will  substantially 
reduce  the  possibility  of  fatigue  cracking 
and  corrosion  developing  in  the 
attachment  assembly. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-54-0035,     - 
dated  July  17,  1997,  which  describes 
procediues  to  modify  the  nacelle  strut 
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and  wing  structure  of  certain  Boeing 
Model  757  series  airplanes  equipped 
with  Rolls  Royce  RB211  engines.  The 
modification  consists  of  replacing  many 
of  the  significant  load-bearing 
components  of  the  strut  (e.g.,  the  side 
link  fittings  assemblies,  the  uppw  link 
assembly,  certain  fuse  bolt  assemblies, 
etc.)  with  improved  components.  In 
addition.  Table  I  of  the  service  bulletin 
also  identifies  numerous  related  service 
bulletin  modifications  that  must  be 
accomplished  before  or  at  the  same  time 
as  the  service  bulletin  is  accomplished. 
These  modifications  also  entail  the 
replacement  of  many  of  the  significant 
load-bearing  components  of  the  strut 
with  improved  components. 

In  adoition,  the  service  bulletin 
contains  a  formula  for  calciilating  an 
optional  compliance  threshold  for  the 
specified  modification.  This  formula  is 
intended  to  be  used  as  an  alternative  to 
the  20-year  calendar  threshold  specified 
in  the  service  bulletin. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
PropoaedRnle 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the 
modifications  specified  in  the  service 
bulletin  described  previously,  except  as 
discussed  below. 

Difieranoes  Between  Proposed  Rule  and 
Service  Bullelin 

Operators  should  note  that  this 
proposed  AD  would  provide  a  grace 
period  of  3,000  flight  cycles  for 
airplanes  that  have  already  passed  the 
initial  compliance  threshold  specified 
in  the  service  bulletin.  The  service 
buUetin  was  issued  at  a  time  when  none 
of  the  affiected  airplanes  had  reached 
that  initial  compliance  threshold. 

CostlnqMct 

There  are  approximately  394 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
176  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1.049  work 
hoiirs  per  airplane  to  accomplish  the 
proposed  modification,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
This  work  hour  figure  includes  the  time 
it  would  take  to  remove  and  reinstall  the 
struts  fi-om  the  airplane  as  well  as  the 
time  to  gain  and  close  access  to  the 
adjacent  wing  structure.  Based  on  these 
figures,  the  cost  impact  of  the 


modification  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$11,077,440,  or  $62,940  per  airplane. 

This  cost  impact  figme  does  not 
reflect  the  cost  of  the  terminating 
actions  described  in  the  service 
bulletins  listed  in  paragraph  I.C,  Table 
I,  "Strut  Improvement  Bulletins,"  on 
page  6  of  Boeing  Service  Bulletin  757- 
54-0035,  that  are  proposed  to  be 
accomplished  prior  to,  or  concurrently 
with,  the  modification  of  the  nacelle 
strut  and  wing  stnictiue.  Since  some 
operators  may  have  accomplished 
certain  modifications  on  some  or  all  of 
the  airplanes  in  its  fleet,  while  other 
operators  may  not  have  accomplished 
any  of  the  modifications  on  any  of  the 
airplanes  in  its  fleet,  the  FAA  is  unable 
tn  provide  a  reasonable  estimate  of  the 
cost  of  accomplishing  the  terminating 
actions  described  in  the  service 
bulletins  listed  in  Table  I  of  the  service 
bulletin.  As  indicated  earlier  in  this 
preamble,  the  FAA  invites  comments 
specifically  on  the  overall  economic 
aspects  of  this  proposed  rule.  Any  data 
received  via  public  comments  to  this 
notice  will  aid  the  FAA  in  developing 
an  accurate  accounting  of  the  cost 
impact  of  the  rule. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiire  if 
this  AD  were  not  adopted.  However,  the 
FAA  has  been  advised  that 
manufactiuer  warranty  remedies  are 
available  for  part  costs  associated  with 
accomplishing  the  actions  required  by 
this  proposed  AD.  Therefore,  the  future 
economic  cost  impact  of  this  rule  on 
U.S.  operators  may  be  less  than  the  cost 
impact  figure  indicated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

i39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  9&^M-125-AD. 

Applicability:  Model  757  series  airplanes 
equipped  with  Rolls  Royce  engines,  line 
numbers  1  through  735  inclusive;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  primary 
strut  structure  and  consequent  reduced 
structural  integrity  of  the  strut,  accomplish 
the  following: 

(a)  Modify  the  nacelle  strut  and  wing 
structure  in  accordance  with  Boeing  Service 
Bulletin  757-54-0035,  dated  July  17.  1997,  at 
the  later  of  the  times  specified  in'  paragraph 
(a)(1)  or  (a)(2).  All  of  the  terminating  actions 
described  in  the  service  bulletins  listed  in 
paragraph  I.C.  Table  I,  "Strut  Improvement 
Bulletins,"  on  page  6  of  Boeing  Service 
Bulletin  757-54-0035,  must  be  accomplished 
in  accordance  with  those  service  bulletins 
prior  to,  or  concurrently  with,  the 
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accomiplishment  of  the  modification  of  the 
nacelle  itnit  and  wing  structure  required  by 
this  paragraph. 

(1)  Prior  to  the  accumulation  of  37,500 
total  flight  cycles,  or  prior  to  20  years  since 
the  date  of  manufacture  of  the  airplane, 
whichever  occurs  first. 

(2)  Vy ithin  3,000  fiight  cycles  after  the 
efrectiV4  date  of  this  AD. 

Altemuive  Methods  of  Compliance 

(h)  All}  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  sjil>mit  their  requests  through  an 
approbiiiate  FAA  Principal  Maintenance 
Inspect)  )r,  who  may  add  comments  and  then 
send  it)  io  the  Manager,  Seattle  AGO. 

Not^  t-  information  concerning  the 
existeilQe  of  approved  alternative  methods  of 
compl^^nce  with  this  AD,  if  any,  may  be 
obtainiti  from  the  Seattle  ACO. 

SpedaD  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accord&ice  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
locatic  A  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issui  m  in  Renton,  Washington,  on  August 
16, 19$^. 
D.L.  R|  W 

Acting  flanager.  Transport  Airplane 
Directotate,  Aircraft  Certification  Service. 
(FR  Dc^c.  99-21685  Filed  8-19-99;  8:45  am) 
BILUNGJ  COOE  4C10-13-P 

DEPARTMENT  OF  TRANSPORTATION 

FM«|^I  Aviation  Administration 

14Cf|^Part39 

[DodcU  No.  99-Niyi-156-AD] 

RIN  2^M-AA64 

Ainvorttiiness  Directives:  Raytheon 
iModel  Hawicer  1000  Series  Airplanes 

AGEN4py:  Federal  Aviation 

Admjoiistration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRif). 

yl 

SUMmIhIRY:  This  document  proposes  the 
adop^n  of  a  new  airworthiness 
directijve  (AD)  that  is  applicable  to 
certaifi^  Raytheon  Model  Hawker  1000 
series  birplanes.  This  proposal  would 
requira  a  visual  inspection  of  the  PS 
wire  bundle,  shielded  wires  going  to 
fuel  probe  "G,"  and  any  other  wire  or 
wire  ^lUndle  for  chafing  in  the  forward 
wingi^ar  and  forward  ventral  tank  area; 
and  ddrrective  actions,  if  necessary.  This 
propdtal  is  prompted  by  reports 
indie )  ing  that,  due  to  improper  routing 
of  a  V  r  re  bimdle,  the  wire  btmdle  chafed 


against  the  forward  ventral  tank 
transfer/crossfeed  valve,  which  caused 
an  electrical  short  and  resulted  in 
failure  of  the  landing  light.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  a  short  circuit  due 
to  wire  chafing,  which  can  cause  a  fire 
in  the  ventral  fuel  tank  area. 
DATES:  Comments  must  be  received  by 
October  4. 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
156-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this    - 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  bind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport. 
Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Petty,  Aerospace 
Engineer,Systems  and  Propulsion 
Branch,  ACE-116W,  FAA,  Small 
Airplane  Directorate,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100.  Mid-Continent  Aiiport, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4139;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMA-nON: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report       •• 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  99-NM-156-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate.    ~ 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-156-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of  a 
wire  bundle  chafing  against  the  forward 
ventral  tank  transfer/crossfeed  valve  on 
Raytheon  Model  Hawker  1000  series 
airplanes.  The  wire  insulation  had  worn 
through  and  caused  an  electrical  short, 
which  resulted  in  failure  of  the  landing 
Ught.  The  cause  of  such  chafing  has 
been  attributed  to  improper  routing  of 
the  PS  wire  bundle  at  fuselage  station 
293.47  during  production,  which  may 
allow  the  wire  bundle  to  contact  the 
forward  ventral  tank  transfer/crossfeed 
valve.  This  condition,  if  not  corrected, 
could  result  in  an  electrical  short,  which 
could  cause  a  fire  in  the  ventral  fuel 
tank  area. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Aircraft  Service  Bulletin  SB 
24-3201.  dated  October  1998.  The 
service  bulletin  describes  procedures  for 
a  detailed  visual  inspection  of  the  PS 
wire  bundle,  shielded  wires  going  to 
fuel  probe  "G,"  and  any  other  wire  or 
wire  bundle  for  chafing  in  the  forward 
wing  spar  and  forward  ventral  tank  area; 
and  corrective  action,  if  necessary.  The 
corrective  actions  involve  ensuring 
adequate  clearance  between  the  PS  wire 
bundle  and  the  fitint  ventral  tank 
transfer/crossfeed  valve  actuator,  and 
between  the  shielded  wires  going  to  fuel 
probe  "G"  and  the  wing  transfer  valve 
actuator;  installing  spiral  wrap; 
repairing  chafed  wrire;  and  replacing 
chafed  wire  with  new  wire. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 
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Kxpl^naMan  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

DiiBferenoes  Between  Proposed  Rule  and 
Sendee  Bidletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
thePAA. 

CostlnqMct 

There  are  approximately  91  airplanes 
of  the  afiiected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  39 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accompli^  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  woric  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$2,340,  or  $60  pet  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
opoator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regnlatory  Impact 

The  regulations  proposed  herein 
woxild  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
poMrer  and  responsibilities  among  the 
various  leveb  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufBcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  RiUes  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
CNRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

139.13    [Amsndsd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Aircraft  Company  (Fmmerly 
Bcechh  Docket  99-NM-156-AD. 
Applicability:  Model  Hawker  1000  series 
airplanes,  serial  numbers  258151,  258159, 
and  259003  through  259052  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  short  circuit  due  to  wire 
chafing,  which  can  cause  a  fire  in  the  ventral 
fuel  tank  area,  accomplish  the  following: 

Inspection  and  Modification 

(a)  Within  50  flight  hours  after  the  effective 
date  of  this  AD,  perform  a  detailed  visual 
inspection  of  the  PS  wire  bimdle  coming 
ftoxn  the  bung  'DF'  for  chafing  against  the 
fitint  ventral  tank  transfer/crossfeed  actuator, 
in  accordance  with  Raytheon  Aircraft  Service 
Bulletin  SB  24-3201,  dated  October  1998. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 


supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  chafing  is  found,  prior  to  further 
flight,  ensure  a  minimum  0.25-inch  clearance 
exists  between  the  PS  wire  bundle  and  valve 
actuator;  and  install  spiral  wrap,  as 
necessary;  in  accordance  with  the  service 
bulletin. 

(2)  If  any  chafing  is  foimd  on  a  22,  20, 16, 
or  14  gauge  (non-shielded)  wire,  prior  to 
further  fiight,  repair  chafed  wire  by  splicing 
the  damaged  section  using  MIL-S-81824/1 
splices;  ensure  a  minimum  0.25-inch 
clearance  exists  between  the  wire  bundle  and 
valve  actuator,  and  install  spiral  wrap,  as 
necessary;  in  accordance  with  the  service 
bulletin. 

(3)  If  any  chafing  is  found  on  a  10  gauge 
wire,  replace  the  entire  wire  with  a  new  10 
gauge  wire;  ensure  a  minimum  0.25-inch 
clearance  exists  between  the  wire  bundle  and 
valve  actuator;  and  install  spiral  wrap,  as 
necessary;  in  accordance  with  the  service 
bulletin. 

(b)  Within  50  flight  hours  after  the  effective 
date  of  this  AD,  perform  a  detailed  visual 
inspection  of  the  shielded  wires  going  to  the 
fuel  probe  "G"  for  chafing  against  the  wing 
transfer  valve  actuator  and  mounting  screws, 
in  accordance  with  Raytheon  Aircraft  Service 
Bulletin  SB  24-3201,  dated  October  1998. 

(1)  If  no  chafing  is  found,  prior  to  further 
flight,  ensure  a  minimum  0.25-inch  clearance 
exists  between  the  wire  bundle  and  valve 
actuator;  and  install  spiral  wrap,  as 
necessary;  in  accordance  writh  the  service 
bulletin. 

(2)  If  any  chafing  is  found,  prior  to  further 
flight,  replace  the  entire  shielded  wire  with 
a  new  shielded  wire;  ensure  a  minimum 
0.25-inch  clearance  exists  between  the  wire 
bimdle  and  valve  actuator;  and  install  spiral 
wrap,  as  necessary;  in  accordance  with  the 
service  bulletin. 

(c)  Within  50  flight  hours  after  the  effective 
date  of  this  AD,  perform  a  borescope 
inspection  of  the  entire  forward  wing  spar/ 
forward  ventral  tank  area  for  chafing  of  any 
other  wire  or  wire  bundle;  and  install  spiral 
wrap,  as  necessary;  in  accordance  with 
Raytheon  Aircraft  Service  Bulletin  SB  24- 
3201,  dated  October  1998. 

(1)  If  no  chafing  is  found,  no  further  action 
is  required  by  this  AD. 

(2)  If  any  chafed  wire  or  wire  bundle  is 
fbimd,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Wichita  Aircraft  Certification  Office 
(ACO).  FAA.  Small  Airplane  Directorate.  For 
a  repair  method  to  be  approved  by  the 
Manager,  Wichita  ACO,  as  required  by  this 
paragraph,  the  Manager's  approval  letter 
must  specifically  reference  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
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comme  n  Is  and  then  send  it  to  the  Manager, 
Wichiti  JACO. 

Note  3 :  Information  concerning  the 
existen :  s  of  approved  alternative  methods  of 
complii  I  ice  with  this  AD,  if  any,  may  be 
obtaine  c  from  the  Wichita  AGO. 

Special  ■'light  Permits 

(e)  SMcial  flight  permits  may  be  issued  in 
accordMce  with  sections  21.197  and  21.199 
of  the  H^deral  Aviation  Regulations  (14  CFR 
21.197  ppd  21.199)  to  operate  the  airplane  to 
a  locatiioin  where  the  requirements  of  this  AD 
can  be  B|:complished. 

Issuen  in  Renton,  Washington,  on  August 

16,  igga. 
D.L.  Ri^in, 

Acting  Manager,  Transport  Airplane 
Directdmte,  Aircraft  Certification  Sendee. 

(FR  Dotj  99-21684  Filed  8-19-99;  8:45  ami 

BiUJNG  IbOOE  4810-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federft  Aviation  Administration 

14CFAPart39 

[DodHJtl  No.  9»-NM-1 81-AD] 
RIN  21^t^-AA64 

AinvoHhiness  Directives;  Airbus  Model 
A330i^  A340  Series  Airpianes 

AGENCiV:  Federal  Aviation 
Admiiiistration,  DOT. 
ACnONi  Notice  of  proposed  rulemaking 
(NPRM). 

SUMM/mIiy:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
dir^::tlie  (AD)  that  is  applicable  to 
certailkj  Airbus  Model  A330  and  A340 
series  I^irplanes.  This  proposal  would 
requiria  a  one-time  inspection  of  the  rail 
release  pins  and  parachute  pins  of  the 
escape  sUde/raft  pack  assembly  for 
correqtj  installation,  and  corrective 
actionis,  if  necessary.  This  proposal  is 
prommed  by  issuance  of  mandatory 
contidaing  airworthiness  information  by 
a  foreign  dvil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  improper 
deployment  of  the  escape  slide/raft  and 
blockage  of  the  door  in  the  event  of  an 
emergmcy  evacuation. 
DATE^lCkimments  must  be  received  by 
Septen^ber  20, 1999. 
AODRQSSES:  Submit  comments  in 
triplioate  to  the  Federal  Aviation 
Admiiiistration  (FAA),  Transport 
Airpl^he  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
181-AD.  1601  Lind  Avenue,  SW., 
Rentob,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  Customer  Services 
Directorate,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  fbllovring 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-181-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-181-AD,  1601  Lind  Avenue. 
SW.,  Renton^  Washington  98055-4056. 

Discuarioii 

The  Direction  Generate  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 


Model  A330  and  A340  series  airplanes. 
The  DGAC  advises  that  cases  of 
improper  escape  slide/raft  deplojnnent 
have  been  reported.  One  operator 
reported  the  escape  slide/raft  failed  to 
deploy  and  the  passenger/crew  door 
was  blocked  part  way  open.  Subsequent 
investigation  revealed  that  the  cause  of 
this  deployment  failure  and  door 
blockage  was  incorrect  installation  of 
the  rail  release  pins  of  the  escape  slide/ 
raft  pack  assembly.  Another  operator 
reported  that,  after  deployment  of  the 
escape  slide/raft,  the  packboard  of  the 
escape  slide/raft  caught  on  the  aft  edge 
of  the  door,  obstructing  the  escape  path, 
instead  of  falling  out  of  the  airplane  in 
a  normal  deployment.  Investigation 
revealed  that  the  obstruction  of  the 
escape  path  by  the  packboard  of  the 
escape  slide/raft  occurred  because  the 
parachute  pin  of  the  escape  slide/raft 
assembly  was  already  pulled  out  before 
the  door  was  open.  These  conditions,  if 
not  corrected,  could  resiilt  in  improper 
deployment  of  the  escape  slide/raft  and 
blockage  of  the  door  in  the  event  of  an 
emergency  evacuation. 

Explanation  of  Relevant  Service 
Information 

Airbus  Industrie  has  issued  Service 
Bulletins  A330-25-3086  (for  Model 
A330  series  airplanes)  and  A340-25- 
4115  (for  Model  A340  series  airplanes), 
botii  Revision  01,  dated  June  11, 1999: 
which  describe  procediues  for  a  one- 
time inspection  of  the  rail  release  pins 
and  parachute  pins  of  the  escape  slide/ 
raft  pack  assembly  for  correct 
installation,  and  corrective  actions,  if 
necessary.  Corrective  actions  include  re- 
installation of  the  rail  release  pin  into 
the  release  rail;  or,  if  either  the  rail 
release  pin  cannot  be  re-installed  or  the 
parachute  pin  is  found  incorrectiy 
installed,  corrective  actions  include 
removal  of  the  discrepant  escape  slide/ 
raft  pack  assembly  and  replacement 
with  a  new  pack  assembly  of  the  same 
part  number.  The  DGAC  classified  these 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directives 
1999-178-086(3)  (for  Model  A330 
series  airplanes)  and  1999-179-107(5) 
(for  Model  A340  series  airplanes),  both 
dated  May  5, 1999;  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Condusioiis 

These  airplane  models  are 
manufectured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
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the  DGAC  has  kept  the  FAA  infonned 
of  the  situation  described  above.  The 
FAA  has  examined  the  finHingg  of  the 
DGAC,  reviewed  all  available 
infonnation,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  biUletins  described 
previously. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U.S.  operators  imder  foreign 
registry;  therefore,  they  are  not  directly 
afiiecteid  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensiue  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  7  work  hours  to 
accomplish  the  required  inspection,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  AD  would  be  $420  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft  . 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39.13    [Amendsd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  9&-NM-181-AD. 

Applicability:  Model  A330  series  airplanes, 
certificated  in  any  category,  serial  numbers 
12  through  223  inclusive,  except  serial 
numbers  181, 195,  209,  and  222;  and  Model 
A340  series  airplanes,  certificated  in  any 
category,  serial  nimibers  2  through  233 
inclusive,  except  serial  number  204. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  p>aragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  improper  deployment  of  the 
escape  slide/raft  and  blockage  of  the  door  in 
the  event  of  an  emergency  evacuation, 
accomplish  the  following: 

Inspection 

(a)  Within  2,000  flight  hours  or  6  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  one-time  detailed 
visual  inspection  of  the  rail  release  pins  and 
parachute  pins  of  the  escape  slide/raft  pack 
assembly  installed  on  all  passenger/crew 
doors  (type  A)  and  emergency  exit  doors 
(type  A  or  type  1)  for  correct  installation,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A33O-25-3086  (for  Model  A330 


series  airplanes)  or  A340-25-4115  (for  Model 
A340  series  airplanes),  both  Revision  01, 
both  dated  June  11, 1999. 

(1)  During  the  inspection  performed  in 
accordance  with  paragraph  (a)  of  this  AD,  if 
a  rail  release  pin  of  the  escape  slide/raft  pack 
assembly  is  found  to  be  missing  or 
incorrectly  installed:  Prior  to  filrther  flight, 
re-install  the  rail  release  pin  into  the  release 
rail,  or,  if  re- installation  is  not  possible, 
remove  the  discrepant  escape  slide/raft  pack 
assembly  and  replace  with  a  new  pack 
assembly  of  the  same  part  number;  in 
accordance  with  the  applicable  service 
bulletin. 

(2)  During  the  inspection  performed  in 
accordance  with  paragraph  (a)  of  this  AD,  if 
a  parachute  pin  of  the  escape  slide/raft  pack 
assembly  is  found  to  be  missing  or 
incorrectly  installed:  Prior  to  further  flight, 
remove  the  discrepant  escape  slide/rait  pack 
assembly  and  replace  with  a  new  pack 
assembly  of  the  same  part  number;  in 
accordance  with  the  applicable  service 
bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
extensive  visual  examination  of  a  specific 
structiual  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Alternative  Methods  of  Ckimpliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ft-om  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  1999- 
178-086(B)  (for  Model  A330  series  airplanes) 
and  1999-179-107(B)  (for  Model  A340  series 
airplanes),  both  dated  May  5, 1999. 

Issued  in  Renton.  Washington,  on  August 
16, 1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-21683  Filed  8-19-99;  8:45  am] 
BNXING  COOE  [4«10-13-P 
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DEPAimiENT  OF  THE  INTERIOR 

Offic*  Idf  Surface  Mining  Reclamation 
and  Ei|<orcenMni 

30  CFI^  Part  946 
[VA-11^|-F0R] 

Vtrginin  Regulatory  Program 

AOENcii  OfBce  of  Surface  Mining 

Reclan^^tion  and  Enforcement  (OSM), 

Interio^l 

ACTION^  [Proposed  rule;  public  comment 

period;  ^d  opportunity  for  public 

hea 


hearinfo 

summaUy 

receivdfi 


t:  OSM  is  announcing  it 
receivdfl  a  proposed  amendment  to  the 
Virginia  regulatory  program  (hereinafter 
referred  to  as  the  Virginia  progrdm} 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of  the 
followiiig:  a  statutory  change  to  the 
Virginll  Act  at  section  45.1-235  C  as 
enacted  in  the  1999  session  of  the 
Virginia  General  Assembly;  proposed 
regulat^n  changes  at  section  4  VAC  25- 
130-700.5  to  the  definitions  of 
"goveititment  financed  construction" 
and  "(|ikalified  laboratory;"  and 
proposed  regulation  changes  to  section 
4  VAC  25-130  Part  795  concerning  the 
small  operator  assistance  program 
(SOAP).  The  amendment  is  intended  to 
revise  the  Virginia  program  to  be 
consis^^nt  with  the  corresponding 
Federal  provisions. 

DATES^  Your  written  comments  must  be 
receivra  by  4:00  p.m.,  on  September  20, 
1999.  u  you  request  a  public  hearing  on 
the  prpbosed  amendment,  it  will  be 
held  otf  September  14, 1999.  If  you 
request  to  speak  at  the  hearing,  your 
reque^  must  be  received  by  4:00  p.m., 
on  Se^Umber  7, 1999. 
ADOREdSES:  Your  written  comments  and 
requestis  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
RoberijA.  Penn,  Director,  Big  Stone  Gap 
Field  Cfffice  at  the  first  address  listed 
belowf 

Copip  of  the  Virginia  program,  the 
propo^bd  amendment,  a  listing  of  any 
schediied  public  hearings,  and  all 
written  comments  that  we  receive  in 
response  to  this  document  will  be 
available  for  your  review  at  the 
addre^f  es  listed  below  diuing  normal 
business  hoius,  Monday  through  Friday, 
excluding  holidays.  Each  person  may 
receive  one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Big 
Stone  Gap  Field  Office. 

Offiioe  of  Surface  Mining  Reclamation 
and  E^iiforcement: 
Big  Stiane  Gap  Field  Office,  1941  Neeley 

Ro«tfcl>  Suite  201,  Compartment  116, 


Big  Stone  Gap,  Virginia  24219,   . 
Telephone:  (703)  523-4303. 
Virginia  Division  of  Mined  Land 
Reclamation,  P.  O.  Drawer  900,  Big 
Stone  Gap,  Virginia  24219, 
Telephone:  (703)  523-«100. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A  Penn,  Director,  Big  Stone  Gap 
Field  Office,  Telephone:  (703)  523- 
4303. 

SUPPl£MENTARY  INFORMATION: 

I.  Background  on  the  Virgima  Program 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  You  can  find 
backgroimd  information  on  the  Virginia 
program,  Including  the  Secretary's 
findings,  the  disposition  of  conunents, 
and  the  conditions  of  approval  in  the 
December  15, 1981,  Federal  Register  (46 
FR  61085-61115).  You  can  find  later 
actions  concerning  the  conditions  of 
approval  and  program  amendments  at 
30  CFR  946.12,  946.13,  946.15.  and 
946.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  August  2, 1999 
(Administrative  Record  No.  VA-978), 
the  Virginia  Department  of  Mines, 
Minerals  and  Energy  (DMME)  submitted 
an  amendment  to  the  Virginia  program. 
This  amendment  is  the  State's  response 
to  changes  made  to  the  Federal  SOAP 
regulations  at  30  CFR  Part  795,  and  to 
the  Federal  definition  of  "government- 
financed  construction"  at  30  CFR  707.5. 

The  proposed  amendment  consists  of 
the  following:  a  statutory  change  to  the 
Virginia  Act  at  section  45.1-235  C  as 
enacted  in  the  1999  session  of  the 
Virginia  General  Assembly;  proposed 
regulation  changes  at  section  4  VAC  25- 
130-700.5  concerning  the  definitions  of 
"government  financed  construction" 
and  "qualified  laboratory;"  and 
proposed  regulation  changes  to  section 
4  VAC  25-130  Part  795  concerning  the 
SOAP  program.  The  amendments  are 
described  below. 

Statute 

Section  45.1-235  of  the  Code  of 
Virginia.  Subsection  45.1-235  C, 
concerning  SOAP,  is  amended  by 
deleting  the  existing  language  and 
adding  in  its  place  the  following 
language. 

To  the  extent  that  funds  are  available  from 
the  federal  OfRce  of  Surface  Mining,  the 
Director  shall  provide  for  permit  application 
assistance  to  small  operators  as  provided  in 
Section  507  (c)  and  (h)  of  the  federal  act. 
Such  assistance  shall  be  provided  in 
accordance  with  regulations  adopted  by  the 
Director. 


Regulations 

1.  4  VAC  25-130-700.5    Definitions 

The  definition  of  "government- 
financed  construction"  is  amended  to 
provide  for  less  than  50  percent 
government  funding.  As  amended, 
"government  financed  construction" 
means  construction  funded  50  percent 
or  more  by  fimds  appropriated  from  a 
government  financing  agency's  budget 
or  obtained  from  general  revenue  bonds. 
Funding  at  less  than  50  percent  may 
qualify  if  the  construction  is  luidertaken 
as  an  approved  reclamation  project 
under  Tide  IV  of  the  Federal  Act. 
Construction  funded  through 
government  financing  agency 
guarantees,  insiuance,  loans,  funds 
obtained  through  industrial  revenue 
bonds  or  their  equivalent,  or  in-kind 
pajmients  does  not  quaUfy  as 
government-financed  construction. 

The  definition  of  "qualified 
laboratory"  i^;  amended  to  add  the 
phrase  "or  other  services  as  specified  at 
4  VAC  25-130-795.9."  With  this 
addition,  "qualified  laboratory"  means  a 
designated  public  agency,  private  firm, 
institution,  or  analytical  laboratory 
which  can  prepare  the  required 
determination  of  probable  hydrologic 
consequences  or  statement  of  results  of 
test  borings  or  core  samplings  or  other 
services  as  specified  at  4  VAC  25-130- 
795.9  under  the  SOAP  program  and 
which  meets  the  standards  of  4  VAC  25- 
130-795.10. 

2.  4  VAC  25-130-795.1     Scope  and 
Purpose 

This  provision  is  amended  by  deleting 
the  words  "program  administrator"  and 
replacing  those  words  with  the  word 
"Division." 

3.  4  VAC  25-130-795.6    Eligibihty  for 
Assistance 

This  provision  is  amended  at 
subdivision  795.6(a)(2)  by  changing  the 
qualifying  annual  tonnage  limit  from 
100,000  tons  to  300,000  tons.  In 
addition,  at  subdivisions  795.6(a)(2)(i) 
and  (ii),  the  pro  rata  share  is  increased 
from  5  percent  to  10  percent. 

4.  4  VAC  25-1 30-795.7     Filing  for 
Assistance 

This  provision  is  amended  at 
subdivision  795.7(e)  by  deleting 
subdivisions  795.7(e)(2)  and  (5),  and 
reniunbering  the  remaining  provisions. 
Deleted  subdivision  795.7(e)(2)  required 
the  names  of  property  owners  in  the 
affected  and  adjacent  areas.  Deleted 
subdivision  795.7(e)(5)  required  the 
location  of  existing  structures  and 
developed  water  resources  within  the 
affected  and  adjacent  areas. 
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5.  4  VAC  25-130-795.8    Application 
Approval  and  Notice 

The  sole  sentence  of  this  provision  is 
deleted  and  replaced  with  the  following. 
New  subdivision  795.8(a)  provides  that 
if  the  Division  finds  the  applicant 
eligible,  the  Division  shall  inform  the 
applicant  in  writing  that  the  application 
is  approved.  New  subdivision  795.8(b) 
provides  that  if  the  Division  finds  the 
applicant  ineligible,  the  Division  shall 
inform  the  applicant  in  writing  that  the 
application  is  denied  and  shall  state  the 
reasons  for  denial. 

6.  4  VAC  25-130-795.9  Program 
Sorvices  and  Data  Requirements. 

In  addition  to  non-substantive 
changes,  the  foUowing  changes  are 
made  to  this  provision.  At  subdivision 
795.9(a),  the  phrase  "and  provide  other 
services"  is  added.  With  this  change,  a 
"qualified  laboratory"  may  be  paid  for 
other  services  in  addition  to  the 
detennination  and  statement  referenced 
in  subdivision  795.9(b). 

At  subdivision  795.9(b)(1),  the  phrase 
"including  the  engineering  analysis  and 
designs  necessary  for  the 
determination"  is  added.  Also,  the 
citation  "4  VAC  25-130-784.14(g)"  is 
changed  to".  .  .784.14(e)." 

At  subdivision  7g5.9(b)(2),  the  words 
"drilling  and"  are  added  immediately 
following  the  first  word  of  the  sentence. 

New  subdivisions  795.9(b)(3),  (4).  (5), 
and  (6)  are  added.  New  795.9(b)(3). 
provides  for  the  development  of  cross- 
section  maps  and  plans  required  by  4 
VAC  25-130-779.25  and  783.25.  New 
795.9(b)(4)  provides  for  the  collection  of 
archaeological  and  historic  information 
and  related  plans  required  by  4  VAC 
25-130-779.12(b),  783.12(b),  780.31, 
784.17,  and  any  other  archaeological 
and  historic  information  required  by  the 
Director.  New  795.9(b)(5)  provides  for 
pre  blast  surveys  required  by  4  VAC  25- 
130-780.13.  New  795.9(b)(6)  provides 
for  the  collection  of  site-specific 
resources  information,  the  production  of 
protection  and  enhancement  plans  for 
fish  and  wildlife  habitats  required  by  4 
VAC  25-130-780.16  and  784.21,  and 
information  and  plans  for  any  other 
environmental  values  required  by  the 
Division  under  the  Act. 

7.  4  VAC  25-130-795.10    Qualified 
Laboratories 

Subdivision  4  VAC  25-130- 
795.10(a)(5)  is  amended  by  adding 
language  which  provides  that  other 
appropriate  methods  or  guidelines  for 
data  acquisition  may  be  approved  by  the 
Division.  Subdivision  795.10(b)  is 
amended  to  provide  that  subcontractors 
may  be  used  to  provide  some  of  the 


required  services  provided  their  use  is 
identified  at  the  time  a  determination  is 
made  that  a  firm  is  qualified  and  they 
meet  requirements  specified  by  the 
Division.  Prior  to  this  amendment, 
subdivision  795.10(b)  provided  that 
subcontractors  had  to  meet  all 
applicable  requirements  for  area  of 
specialization  pursuant  to  the  program 
and  this  section.  Subdivisions  795.10(c) 
and  (d)  are  deleted.  Subdivision 
795.10(c)  concerned  the  qualification  of 
out-of-state  firms.  Subdivision  795.10(d) 

{>rovided  that  review  and  approval  of  all 
aboratory  qualifications  would  be  made 
every  12  months. 

8.  4  VAC  25-130-795.12    Applicant 
Liability 

In  subdivision  4  VAC  25-130- 
795.12(a),  the  term  "applicant"  is 
deleted  and  replaced  by  the  phrase 
"coal  operator  who  has  received 
assistance  pursuant  to  4  VAC  25-1 30- 
795.9."  Also,  the  phrase  "laboratory 
services  performed  pursuant  to  this 
Part"  is  changed  to  read  "services 
rendered." 

Subdivision  795.12(a)(2)  is  amended 
to  change  the  100,000  ton  limit  to 
300,000  tons.  This  provision  is  also 
amended  to  provide  that  the  tonnage 
will  be  determined  during  the  12 
months  immediately  fiollowing  the  date 
on  which  the  operator  is  issued  the 
surface  coal  mining  and  reclamation 
permit.  Prior  to  this  change,  the  tonnage 
was  determined  during  any  consecutive 
12-month  period  either  during  the  term 
of  the  permit  for  which  assistsmce  is 
provided  or  during  the  first  5  years  after 
issuance  of  the  permit  whichever  is 
shorter. 

Subdivision  795.12(a)(3)  is  amended 
to  change  the  100,000  ton  limit  to 
300,000  tons.  This  provision  is  also 
amended  to  provide  that  if  the  mining 
rights  granted  under  the  permit  are  sold, 
transferred  or  assigned  to  another 
person,  the  tonnage  will  be  determined 
during  the  12  months  immediately 
following  the  date  on  which  the  permit 
was  originally  issued.  Prior  to  this 
change,  the  tonnage  was  determined 
during  any  12-month  period  of  the 
remaining  term  of  the  permit. 

Subdivisions  4  VAC  25-130- 
795.12(b)  and  (c)  are  deleted. 
Subdivision  795.12(b)  concerned  the 
submission  of  notarized  production 
reports.  Subdivision  795.12(c)  defined 
the  term  "attributed  production." 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  we  are  now  seeking 
your  comments  on  whether  the 
amendments  proposed  by  Virginia 
satisfy  the  appUcable  program  approval 


criteria  of  30  CFR  732.15.  If  we 
determine  that  the  amendments  are 
adequate,  they  will  become  part  of  the 
Virginia  program. 

Written  Comments 

Your  written  comments  shoidd  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  mcplanations  in  support  of  your 
recommendations.  If  your  comments  are 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the  Big 
Stone  Gap  Field  Office,  we  will  not 
necessarily  consider  them  in  the  final 
rulemaking  or  include  them  in  the 
Administrative  Record. 

Public  Hearing 

If  you  wish  to  comment  at  the  public 
hearing,  you  shoiUd  contact  the  person 
listed  above  imder  FOR  FURTHER 
MFORMATION  CONTACT  by  close  of 
business  on  Sept«nber  7, 1999.  If  no 
one  requests  an  opportunity  to  comment 
at  a  public  hearing,  we  will  not  hold  a 
hearing. 

We  request  that  you  file  a  written 
statement  at  the  time  of  the  hearing, 
becaxise  it  will  greatly  assist  the 
transcriber.  If  you  submit  a  written 
statement  to  QSM  before  the  hearing,  it 
vrill  allow  us  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  aU  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
Mosh  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  he  held.  If  you  wish  to 
meet  with  us  to  discuss  the  proposed 
amendments,  you  may  request  a 
meeting  at  the  Big  Stone  Gap  Field 
Office  by  contacting  the  person  listed 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  ADDRESSES.  A  written  siunmary  of 
each  public  meeting  will  be  made  part 
of  the  Administrative  Record. 

If  you  are  a  disabled  individual  who 
has  need  for  a  special  accommodation  to 
attend  a  public  hearing,  please  contact 
the  person  listed  above  under  FOR 
FURTHER  INFORMATION  CONTACT. 
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IV.  Pro  c  edural  Detenninations 
Execut  1  re  Order  1 2866 

This  lOile  is  exempted  from  review  by 
the  0£fi<:.e  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Execu^Ve  Order  12988 

The  department  of  the  Interior  has 
condui^ed  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Piustice  Reform)  and  has 
determji^ed  that,  to  the  extent  allowed 
by  lawi  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  Applicable  to  the  actual  language 
of  State  regulatory  programs  and 
progra^  amendments  since  each  such 
pn^ra^ii  is  drafted  and  promulgated  by 
a  speciQc  State,  not  by  OSM .  Under 
section^  503  and  505  of  SMCRA  (30 
U.S.C.  1^253  and  1255)  and  30  CFR 
730.111  [732.15  and  732.17(h)(10), 
decisiqiis  on  proposed  State  regulatory 
prograJAs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  pin  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  ima]|ementing  Federal  regulations 
and  wwther  the  other  requirements  of 
30  CFRParts  730.  731,  and  732  have 
been  met. 

Natioiiql  Environmental  Policy  Act 

No  eqivironmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regidatory  program 
provisions  do  not  constitute  major 
Federdl  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(^)kC)). 

Papenf/lprk  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
reqiiire' approval  by  OMB  under  the 
Papenjvjork  Reduction  Act  (44  U.S.C. 
3507  Mseq.). 


Regulmory  Flexibility  Act 

The  Department  of  the  Interior  has 
deternuned  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imderit^e  Regulatory  Flexibility  Act  (5 
U.S.C.jfeOl  et  seq.).  The  State  submittal 
which  IS  the  subject  of  this  nde  is  based 
upon  counterpart  Federal  regulations  for 
which  tn  economic  analysis  was 
prepaied  and  certification  made  that 
such  regulations  would  not  have  a 
significiant  economic  effect  upon  a 
substaiatial  number  of  small  entities. 
Acconttngly,  this  rule  wUl  ensure  that , 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assiunptions  for  the 
coimterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  August  12, 1999. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

[FR  Doc.  99-21643  Filed  8-19-99;  8:45  am] 
BILUNG  CODE  431&-05-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 
[FRL-6421-1] 

Additional  Flexibility  Amendments  to 
Velticle  Inspection  Maintenance 
Program  Requirements;  Proposed 
Amendment  to  the  Hnal  Rule 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  proposes 
several  substantive  and  minor  revisions 
to  the  Motor  Vehicle  Inspection/ 
Maintenance  (I/M)  requirements  to 
provide  additional  flexibility  to  state  1/ 
M  programs,  both  in  response  to  the  1/ 
M  provisions  of  the  National  Highway 
System  Designation  Act  of  1995 
(NHSDA),  and  in  compliance  with  the 
Clean  Air  Act  requirement  that  EPA's 
guidance  for  such  programs  be  "from 
time  to  time  revised."  The  proposed 
amendments  would:  modify  the  current 
I/M  performance  standard  modeling 
requirements  to  reflect  delays  caused  by 
the  NHSDA,  and  to  provide  states 
greater  flexibility  in  how  they  meet  the 
performance  standard;  also  in  response 
to  the  NHSDA,  remove  the  I/M  rule 
provision  establishing  the  decentralized, 
test-and-repair  credit  discount;  revise 
certain  test  procedure,  standard,  and 
equipment  requirements  to  better 
accommodate  alternative  test  types  and 
program  designs.  This  revision  also 
entails  changing  the  data  collection, 
analysis,  and  reporting  requirements  to 


make  them  consistent  with  various 
alternative  test  and  program  types;  as 
well  as  minor  revisions  to  the  inspector 
training  requirements;  revise  the 
requirements  for  consimier  protection 
and  improving  repair  effectiveness  to 
limit  the  current  requirement  to  provide 
diagnostic  information  to  those 
programs  and  test  types  capable  of 
producing  such  information,  reliably 
and  practically;  expand  the  options  for 
complying  with  the  on-road  testing 
requirement  to  accommodate  more 
recent  variations,  such  as  clean 
screening  and  non-tailpipe  based, 
roadside  tests. 

DATES:  Written  comments  on  this 
proposal  must  be  received  no  later  than 
September  20, 1999.  No  public  hearing 
will  be  held  unless  a  requttst  is  received 
in  writing  by  September  7, 1999. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate 
if  possible)  to  Public  Docket  No.  A-99- 
19.  It  is  requested  that  a  duplicate  copy 
be  submitted  to  David  Sosnowski  at  the 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  below.  The  docket  is 
located  at  the  Air  Docket,  Room  M-1500 
(6102),  Waterside  Mall  SW,  Washington, 
DC  20460.  The  docket  may  be  inspected 
between  8:30  a.m.  and  12  noon  and 
between  1:30  p.m.  imtil  3:30  p.m.  on 
weekdays.  A  reasonable  fee  may  be 
charged  for  copjring  docket  material. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Sosnowski,  Office  of  Mobile 
Sources,  Regional  and  State  Programs 
Division,  2000  Traverwood,  Ann  Arbor, 
Michigan,  48105.  Telephone  (734)  214- 
4823. 

SUPPLEMENTARY  INFORMATION: 
L  Table  of  Contents 

II.  Summary  of  Proposal 
in.  Authority 

IV.  Background  of  the  Proposed  Amendments 

A.  Performance  Standard  Amendmen<s 

B.  Network  Requirement  Amendments 

C.  Test  Procedure  and  Related 
Amendments 

D.  Consumer  Protection  and  Repair 
Effectiveness  Amendments 

E.  On-Road  Testing  Amendments 

V.  Discussion  of  Major  Issues 

A.  Emission  Impact  of  the  Proposed 
Amendments 

B.  Impact  on  Existing  and  Future  I/M 
Programs 

VI.  Economic  Costs  and  Benefits 
Vn.  Public  Participation 

Vin.  Administrative  Requirements 

A.  Administrative  Designation 

B.  Reporting  and  Recordkeeping 
Requirement 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Act 

E.  Executive  Order  12875:  Enhancing  the 
Intei^govemmental  Partnership 
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F.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  National  Technology  Transfer  and 
Advancement  Act 

n.  Sununaiy  of  Proposal 

Under  the  Clean  Air  Act  as  amended 
in  1990  (CAA).  42  U.S.C.  7401  et  seq., 
the  U.S.  Environmental  Protection 
Agency  (EPA)  published  in  the  Federal 
Register  on  November  5, 1992,  (40  CFR 
part  51.  subpart  S)  a  rule  related  to  state 
air  quality  implementation  plans  for 
Motor  Vehicle  Inspection  and 
Maintenance  (I/M)  programs  (hereafter 
refarred  to  as  the  I/M  rule;  see  57  FR 
52950).  EPA  is  proposing  today  to 
ftirther  amend  this  rule  to  provide 
greater  flexibility  to  states  to  tailor  their 
I/M  programs  to  better  meet  local  needs, 
both  now  and  in  the  future.  With 
today's  notice  EPA  proposes  to:  (1) 
Amend  the  enhanced  I/M  performance 
standard  requirements  at  40  CFR  51.351 
to  change  the  performance  standard 
modeling  requirement  from 
demonstrating  that  the  performance 
standard  is  met  on  2000  and  each 
subsequent  milestone  (through  to  and 
including  the  attainment  deadline)  to  a 
requirement  that  the  performance 
standard  be  met  (within  +/  -  0.02 
grams-per-mile)  on  2002,  and  that  the 
same  or  better  level  of  emission 
reduction  be  demonstrated  for  the 
attainment  deadline,  rounded  to  the 
nearest  year;  (2)  in  response  to  the 
National  Highway  System  Designation 
Act  of  1995  (NHSDA)  and  to  provide 
greater  flexibility  to  the  states  with 
regard  to  network  design  options:  (a) 
Delete  40  CFR  51.353(b)  which 
previously  established  the 
decentralized,  test-and-repair  credit 
discount,  and  (b)  revise  the  definition  of 
test-only  at  40  CFR  51.353(a)  to  allow 
test-only  stations  to  sell  self-serve 
gasoline,  pre-packaged  oil,  and  any 
other  items  that  are  not  directly  related 
to  automotive  parts  sales  and/or  service; 
(3)  to  better  accommodate  alternative 
test  types  and  program  designs:  (a) 
Revise  the  test  procedures  and 
standards  requirements  at  40  CFR 

51.357  to  clarify  that  tailpipe  exhaust 
testing  is  not  a  universal  requirement  for 
all  I/M  programs,  that  alternatives  to  the 
IM240  drive  cycle  are  allowed  under  the 
requirements  for  transient  testing,  and 
that  the  standard  for  an  acceptable 
alternative  test  is  comparability,  not 
necessarily  equivalence,  (b)  revise  the 
test  equipment  requirements  at  40  CFR 

51.358  to  make  the  definition  of 
"computerized  analyzer"  less 


prescriptive  and  to  relax  the 
requirement  for  a  real-time  data  link  for 
those  areas  required  to  do  I/M,  but 
which  do  not  need  to  claim  I/M 
emission  reductions  to  meet  their  other, 
non-I/M  CAA  requirements,  and  (c) 
revise  the  data  collection,  analysis,  and 
reporting  requirements  at  40  CFR  51.365 
and  40  CFR  51.366  to  clarify  that  the 
specific  elements  to  be  collected  and 
reported  are  only  required  where 
applicable  to  the  test  type  employed, 
and  to  make  the  requirements  less 
prescriptive  with  regard  to  the  test  types 
assumed;  (4)  revise  the  requirements  for 
consumer  protection  at  40  CFR  51.368 
and  improving  repair  effectiveness  at  40 
CFR  51.369  to  limit  the  current 
requirement  to  provide  diagnostic 
information  to  those  programs  and  test 
types  capable  of  producing  such 
information,  reliably  and  practically, 
and;  (5)  expand  the  options  for 
complying  with  the  on-road  testing 
requirement  at  40  CFR  51.371  by:  (a) 
Removing  language  suggesting  that  such 
testing  must  be  tailpipe-based,  and  (b) 
inserting  language  making  the  out-of- 
cycle  repair  requirement  optional  where 
on-road  testing  is  used  as  a  clean-screen 
approach. 

The  goal  of  these  proposed 
amendments  is  to  bring  the  rule  up-to- 
date  with  current  policy  decisions  and 
statutory  requirements,  while  also 
providing  states  the  additional 
flexibility  they  need  to  tailor  their  I/M 
programs  now  to  better  meet  their  future 
needs.  Among  these  future  needs  are:  (1) 
The  need  to  maximize  program 
efficiency  and  ctistomer  convenience  by 
capitalizing  on  newer  vehicle  testing 
options,  such  as  on-board  diagnostic 
(OBD)  system  testing;  (2)  the  need  to 
accommodate  an  in-use  fleet  turning 
over  to  newer,  cleaner,  and  more 
durable  vehicle  technologies  over  time; 
and  (3)  the  need  to  assess  the  role  l/M 
should  play  in  areas  once  they  have 
attained  the  National  Ambient  Air 
Quality  Standards  (NAAQS). 

m.  Authority 

Authority  for  the  rule  change 
proposed  in  this  notice  is  granted  to 
EPA  by  section  182  of  the  Clean  Air  Act 
as  amended  (42  U.S.C.  7401,  et  seq.)  and 
by  section  348  of  the  National  Highway 
System  Designation  Act  of  1995  (23 
U.S.C.  101). 

IV.  Background  of  the  Proposed 
Amendments 

A.  Performance  Standard  Amendments 

Section  182(c)(3)(B){i)  of  the  Clean  Air 
Act  as  amended  in  1990  requires  EPA  to 
develop  a  performance  standard  for 
enhanced  I/M  areas  to  meet.  EPA's  I/M 


rule  currently  requires  I/M  programs  to 
produce  the  same  or  better  emission 
reductions  as  woidd  be  achieved  by  one 
of  three  possible  enhanced  I/M 
performance  standards  ■ — ^the  high 
enhanced,  low  enhanced,  and  OTR  low 
enhanced  I/M  performance  standards. 
Currently,  states  demonstrate  meeting 
the  relevant  performance  standard  by 
modeling  their  desired  program  along 
side  the  performance  standard  program, 
and  comparing  both  to  a  no-I/M- 
program  scenario,  using  the  most 
current  version  of  EPA's  mobile  source 
emission  factor  model,  MOBILE,  and 
assiuning  local  conditions  for  fuel  tjrpe, 
average  temperature,  fleet  age 
distribution,  vehicle  miles  traveled 
(VMT)  accumulation,  etc.  The  1992  I/M 
rule  required  that  enhanced  I/M 
programs  show  they  could  meet  the 
relevant  performance  standard 
beginning  with  a  2000  evaluation  date 
(which  was  considered  the  closest 
modeling  equivalent  to  the  CAA's 
November  15, 1999  milestone  date  for 
Reasonable  Further  Progress)  and  for 
each  CAA  milestone  thereafter  (also 
rounded  to  the  nearest  evaluation  year) 
through,  to  and  including  the  relevant 
attainment  date.  EPA's  policy  for 
milestones  beginning  with  2003  and 
later  was  to  consider  the  standard  met 
if  the  projected  emission  reductions  for 
the  state's  program  came  within  ±0.02 
grams-per-mile  (gpm)  of  the 
performance  standard's  projected 
reductions,  due  to  the  uncertainty  of 
modeled  benefits  for  evaluation  years 
after  2001. 

Today's  proposal  woidd  change  the 
current  enhanced  I/M  performance 
standard  requirements  in  three  ways: 

First,  today's  proposal  would  change 
the  requirement  that  enhanced  I/M 
programs  demonstrate  meeting  the 
performance  standard  beginning  with 
2000  and  on  each  subsequent  milestone 
through  to  and  including  attainment. 
Due  to  delays  in  program 
implementation  arising  from  EPA's  own 
1995  and  1996  I/M  flexibility 
amendments  and  the  I/M  provisions  of 
the  NHSDA,  EPA  proposes  to  push  back 
the  first  required  evaluation  date  by  two 
years,  to  2002.  This  proposed  revision 
recognizes  that  as  a  result  many 
programs  delayed  full  implementation 
beyond  a  date  that  would  allow  for 


'  The  current  I/M  rule  actually  contains  four    - 
enhanced  I/M  performance  standards  as  a  result  of 
a  typographical  oversight  when  EPA  introduced  its 
original  flexibiUty  amendments  in  1995.  EPA 
intended  to  delete  the  standard  described  in  40  CFR 
51.351(a)  and  replace  it  with  the  standard  described 
in  paragraph  (f)  of  that  section.  Unfortunately,  both 
standards  were  retained.  Along  with  the  other 
actions  proposed  today,  EPA  proposes  to  correct 
this  oversi^t. 
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meetiit ;  the  performance  standard 
before  2002. 

Second,  EPA  proposes  to  reduce  the 
modeling  burden  on  states  by  limiting 
the  number  of  milestones  modeled  to  a 
maximum  of  two:  2002  and,  for  those 
areas  ^th  post-2002  attainment 
deadlibes,  the  relevant  CAA  attainment 
deadlijae,  rounded  up  to  the  nearest 
year.  In  the  latter  case — ^the  attainment 
deadliaie  milestone — the  grams-per-mile 
(gpm)  tOr  percent  reduction  target  for 
comp^iison  would  be  the  same  as  that 
modeled  for  the  2002  milestone;  states 
would  hot  be  required  to  model  the 
perfoitnance  standard  scenario  for  more 
than  one  evaluation  date  to  establish  the 
relevant  gpm  or  percent  reduction 
targetJ  Ka&er,  states  must  show  that  in 
the  attainment  year  the  area  continues 
to  show  compliance  with  the 
performance  standard  as  originally 
modeled  for  the  2002  compliance  date. 
The  purpose  of  this  proposal  is  to 
streaii|iline  the  I/M  rule's  modeling 
requiil^ents  and  provide  additional 
flexibility  to  the  states,  while  still 
insuring  that  state  I/M  programs 
demoQBtrate  compliance  with  the 
relevant  performance  standard. 

Thi^^,  today's  proposal  would  apply 
the  ci^iTent  2003  ±0.02  gpm  roimding 
policy  one  year  earlier — to  the  2002 
milesMne.  The  original  2003  rounding 
policy  was  developed  when  it  was 
discovered  that,  due  to  uncertainties 
related  to  long-term  projections,  even 
areas  afiopting  EPA's  recommended 
progr^^  appeared  to  be  having  trouble 
demohjstrating  compliance  with  th^ 
perfowiance  standard  for  post-2001 
milestones,  once  local  parameters  such 
as  vehicle  age  distribution  were  taken 
into  cbnsider^on.  Under  the  original  1/ 
M  rule,  there  was  no  2002  milestone. 
Instead,  the  ozone-based  milestones 
began^itb  2000,  followed  by  2003;  in 
betwetti  these  was  the  carbon  monoxide 
(CO)  oiilestone  of  2001,  for  those 
enhanced  I/M  areas  in  nonattainment 
for  C(|l|  The  original  0.02  gpm  roimding 
policy  'was  actually  a  post-2001  policy, 
and  vvas  applied  to  what  was  then  the 
first  p(^st-2001  milestone  (i.e.,  2003). 
With  the  delays  caused  by  the  I/M 
flexib|,lity  amendments  and  the  NHSDA 
(discussed  above),  a  new  post-2001 
milestone  became  necessary.  EPA 
believes  it  is  therefore  appropriate  to 
applyl^he  0.02  gpm  rounding  policy  to 
this  n^  milestone,  and  proposes  to 
formallize  that  change  as  part  of  today's 
proposed  amendments. 

B.  N^^odc  Requirement  Amendments 

Reading  I/M  program  network 
designi  requirements,  the  Clean  Air  Act 
as  amanded  in  1990  does  not  prescribe 
a  netW  ork  for  basic  I/M  programs  while. 


at  the  same  time,  section  182(c)(3)(C)(vi) 
of  the  Act  requires  that  enhanced  I/M 
programs  shall  be  operated  "on  a 
centralized  basis,  unless  the  State 
demonstrates  to  the  satisfaction  of  the 
Administrator  that  a  decentralized 
program  vrill  be  equally  effective."  In 
response  to  this  provision,  the  1992  1/ 
M  rule  defined  a  decentralized  network 
design  that  EPA  deemed  presumptively 
equivalent  to  a  centralized  program.  The 
core  difference  between  traditional 
centralized  versus  decentralized  I/M 
programs — ^EPA  then  maintained — was 
the  conflict-of-interest  the  latter  were 
assumed  to  suffer  fi-om,  because  most 
such  programs  allowed  the  same 
individuals  who  tested  the  vehicle  to 
also  perform  repairs  and  then  retest  the 
vehicle  to  deieruiiiie  the  effeuliveiiess  of 
those  repairs.  It  was  therefore  concluded 
that  a  decentralized  program  that 
separated  these  functions  (i.e.,  a  so- 
called  "test-only"  program)  would  be 
presumptively  equivalent  to  a 
centralized  program.  In  May  1994,  EPA 
issued  a  policy  document  entitled, 
"EPA  Policy  on  Decentralized,  Test- 
Only  Stations,"  which  interpreted  the 
1992  I/M  rule  as  further  barring 
decentralized,  test-only  stations  fitjm 
engaging  in  virtually  all  other  for-profit 
activities  other  than  testing,  prohibiting 
(for  example)  the  sale  of  convenience 
store  type  items.  This  prohibition  was 
based  upon  the  further  assumption  that 
decentralized  stations  would  otherwise 
use  the  guarantee  of  a  passing  test  as  a 
way  to  attract  customers  to  their  other 
sales  and  services. 

In  1995,  the  substance  of  the  Clean 
Air  Act's  enhanced  I/M  network 
requirement  was  amended  by 
implication  by  Section  348(b)  of  the 
National  Highway  System  Designation 
Act  which  specified  that  "[t]he 
Administrator  shall  not  disapprove  or 
apply  an  automatic  discount  to  a  State 
implementation  plan  revision  imder 
section  182  or  187  of  the  Clean  Air  Act 
(42  U.S.C.  7511a;  7512a)  on  the  basis  of 
a  policy,  regulation,  or  guidance 
providing  for  a  discount  of  emissions 
credits  because  the  inspection  and 
maintenance  program  in  such  plan 
revision  is  decentralized  or  a  test-and- 
repair  program."  States  opting  for  the 
NHSDA's  flexibility  were  allowed  to 
claim  prospective  emission  reduction 
credit  for  their  I/M  SIPs  based  upon  a 
"good  faith  estimate,"  and  were  to  be 
granted  an  interim  approval  which 
would  lapse  after  18  months  if  the  credit 
claims  were  not  substantiated  by  way  of 
a  program  effectiveness  demonstration. 
While  states  were  given  a  limited  time 
diuing  which  they  could  apply  for 
interim  approval  imder  the  NHSDA  (i.e., 


by  March  28, 1996),  the  Highway  Act's 
prohibition  against  automatic, 
decentralized  or  test-and-repair 
discounts  has  no  such  expiration  date 
and  therefore  remains  in  effect 
permanently. 

Today's  proposal  would  amend  the 
program  network  requirements  at  40 
CFR  51.353  in  two  ways: 

First,  the  proposal  would  delete  40 
CFR  51.353(b)  which  first  estabUshed 
the  automatic  credit  discount  for 
decentralized,  test-and-repair  I/M 
programs.  This  amendment  is  proposed 
in  recognition  of  and  compliance  with 
the  requirements  of  the  National 
Highway  System  Designation  Act  of 
1995. 

Second,  the  proposal  would  explicitly 
extend  the  definition  of  decentralized 
test-only  to  allow  such  stations  to 
engage  in  the  full  range  of  sales  not 
directly  related  to  automotive  parts  sales 
or  service,  including  but  not  limited  to 
the  sale  of  self-serve  gasoline,  pre- 
packaged oil,  and  other,  non- 
automotive,  convenience  store  items. 
This  proposal  is  based  upon  EPA's 
determination  that  a  literal  reading  of 
the  1992  I/M  rule's  definition  does  not 
support  the  broader  prohibitions  set  by 
the  subsequent,  1994  policy.  Such 
prohibitions  have  been  deemed 
irrelevant,  post-NHSDA. 

C.  Test  Procedure  and  Related 
Amendments 

Section  182(c)(3)(C)(i)  of  the  1990 
Clean  Air  Act  established  the  minimiun 
requirements  for  enhanced  I/M 
programs  regarding  test  equipment  by 
stating  that  such  programs  must  include 
"(c)omputerized  emission  analyzers, 
including  on-road  testing  devices."  The 
1992  I/M  rule,  in  interpreting  this 
requirement,  was  driven  by  the 
assumption  that  all  enhanced  I/M 
programs  would  include  IM240  tailpipe 
emission  testing  and  most  (i.e..  those 
required  for  ozone  nonattainment  or 
transport  areas)  would  also  include 
evaporative  system  purge  and  pressure 
testing.  As  a  result,  the  1992  I/M  rule's 
requirements  for  test  procediu^s  and 
standards  at  40  CFR  51.357  and  test 
equipment  at  40  CFR  51.358  (as  well  as 
other,  related  requirements  throughout 
the  1992  I/M  rule)  tend  to  be 
prescriptive  to  the  point  of  excluding 
valid,  alternative.  non-IM240  test 
methodologies.  This  is  especially  the 
case  since  EPA  promulgated  the  I/M 
flexibility  amendments  in  1995  and 
1996,  and  since  passage  of  the  National 
Highway  System  Designation  Act  of 
1995,  which,  taken  together,  provided 
states  the  opportimity  to  explore  a  wide 
range  of  alternative  test  type  and 
network  design  combinations  not 
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anticipated  imder  the  1992  I/M  rule.  For 
example,  it  is  currently  possible  for 
some  areas  to  design  programs  that  meet 
the  required  enhanced  I/M  performance 
standard  Mrithout  any  tailpipe  testing  at 
all,  using,  instead,  a  combination  of 
alternative  evaporative  system  pressure 
testing  methods,  onboard  diagnostic 
system  checks,  and  visual  antitampering 
inspections.  The  problem  is  that  the  1/ 
M  rule,  as  currently  written,  includes 
several  provisions  effecting  test 
I»ocedures  which  assume  tailpipe 
testing  as  a  given,  thus  lumecessarily 
discouraging  areas  from  pursuing  a 
design  option  which  otherwise  meets 
the  areas'  needs  and  local  conditions. 
In  response  to  the  above  dilemma, 
today's  proposal  would  revise  the  I/M 
rule  in  uiree  areas: 

First,  the  proposal  would  revise  the 
test  procedure  and  standard 
requirements  at  40  CFR  51.357  to  clarify 
that  tailpipe  exhaust  testing  is  not  a 
universal  requirement  for  all  I/M 
programs  and  that  alternatives  to  the 
IM240  drive  cycle  are  aUowed  under  the 
requirements  for  transirait  testing.  These 
revisions  would  be  achieved  largely  by 
deleting  the  words  "tailpipe"  and 
"IM240,"  and  inserting  the  caveat 
"where  applicable,"  as  needed.  Similar 
amendmoits  woidd  be  made  elsewhere 
in  the  regulatory  text,  to  the  extent  that 
the  existing  text  creates  the  impression 
that  IM240  or  tailpipe  testing  are 
absolute  requirements,  or  that 
alternative  test  methods  are  otherwise 
barred. 

The  proposal  would  also  clarify  that 
the  standsffd  for  an  acceptable 
alternative  test  is  comparability,  not 
necessarily  equivalence.  Estabmhing 
"equivalence"  as  the  standard  for 
acceptability  has  the  effect  of  requiring 
that  alternative  tests  individually  get  the 
same  level  of  reductions  as  the  test 
being  replaced.  EPA  believes  that  this  is 
an  uimecessarily  strict  standard,  and 
somewhat  arbitrary  if  other  program 
parameters  can  be  adjusted  so  the 
overall  performance  standard  is  stiU 
met.  That  is,  a  slighUy  less  effective  test 
could  StiU  be  acceptable  if  performed 
more  frequentiy  or  on  a  larger  number 
of  vehicles  to  ofEset  potential  emission 
reduction  losses  due  to  the  alternative 
test's  being  comparable,  but  not  strictiy 
equivalent. 

Second,  the  proposal  would  revise  the 
test  equipment  requirements  at  40  CFR 
51.358  to  make  the  regulatory  definition 
of  "computerized  analyzer"  less 
prescriptive  to  allow  evaporative 
emission  testing  devices  and  onboard 
diagnostic  computer  (OBD)  scanners  to 
qualify  as  "computerized  analyzers" 
imder  the  Act.  "The  current  regulatory 
definition  of  "computerized  analyzers" 


focuses  on  a  system  centered  on  a 
traditional,  personal  computer,  with 
keyboard  input,  etc.  EPA  believes  this  is 
no  longer  appropriate  under  the  Clean 
Air  Act,  given  the  recent  changes  imder 
the  ^4HSDA  discussed  above.  Under  the 
broader  definition  proposed,  the  focus 
would  concentrate  on  the  existence  of  a 
central  processing  unit,  and  whether  or 
not  the  criteria  for  making  pass/fail 
decisions  are  automated.  EPA  also 
proposes  to  relax  the  requirement  for  a 
real-time  data  link  for  those  areas 
required  to  do  I/M,  but  which  do  not 
need  to  claim  I/M  emission  reductions 
to  meet  their  other,  non-I/M  CAA 
requirements.  This  is  proposed  to 
provide  flexibility  to  tiiose  areas  which 
are  not  relying  on  I/M  to  meet  their  CAA 
goals  and  that  have  opted  to  employ 
stand-alone  test  equipment  that  is  not 
readily  connected  to  a  centralized,  real- 
time database.  EPA  believes  a  real-time 
data  Unk  is  not  necessary  for  these  types 
of  programs. 

Third,  the  proposal  woidd  revise  the 
data  collection,  analysis,  and  reporting 
requirements  at  40  CFR  51.365  and  40 
CFR  51.366  to  clarify  that  the  elements 
to  be  collected  and  reported  are  only 
required  where  applicable  to  the 
program  type  in  use  in  the  area,  and  to 
make  the  requirements  less  prescriptive 
with  regard  to  the  test  types  assumed. 
These  proposed  revisions  would  also 
have  the  effect  of  streamlining  this 
portion  of  the  rule  and  would  likely 
reduce  the  paperwork  burden  these 
reporting  requirements  place  on  states 
without  compromising  overall  program 
effectiveness. 

D.  (Jonsumer  Protection  and  Repair 
Effectiveness  Amendments 

Section  51.368(a)  of  the  I/M  rule 
ciurently  requires  that  enhanced  I/M 
programs  provide  motorists  that  foil  the 
inspection  with  "software-generated, 
interpretive  diagnostic  information 
based  on  the  particular  portions  of  the 
test  that  were  failed."  Section  51.369(c) 
of  the  I/M  rule  requires  that  repair 
technicians  receive  training  in 
diagnostic  theory  related  to  transient 
and  evaporative  emission  test  foilures. 
In  both  cases,  these  requirements  were 
developed  based  upon  the  assumption 
that  enhanced  I/M  programs  would  be 
built  around  the  IM240  test  and  would 
produce  second-by-second  emissions 
data  that  could  be  used  as  an  important 
diagnostic  tool,  with  certain  component 
failures  producing  characteristic  speed 
versus  emission  traces.  Since  the  1992 
rule  was  promulgated,  however,  a  wide- 
range  of  non-transient,  alternative  I/M 
tests  have  been  approved  for  use  in 
enhanced  I/M  programs.  These  tests  do 
not  produce  the  detailed  kind  of 


diagnostic  information  that  is  possible 
with  a  transient  test  like  the  IM240, 
though  they  are  certainly  capable  of 
producing  generic^iiagnostic 
information,  based  upon  which  tests 
and/or  standards  are  foiled-  Therefore, 
today's  proposal  would  revise  the 
diagnostic  information  provisions  at  40 
CFR  51.368  and  40  CFR  51.369  to  make 
the  requirement  to  provide  diagnostic 
information  more  generic  and  only 
required  where  applicable  to  the  test 
type  employed. 

E.  On-Road  Testing  Amendments 

Section  182(c)(3)(C)(i)  of  the  1990 
Clean  Air  Act  requires  that  enhanced  1/ 
M  programs  include  "on-road  testing 
devices."  In  its  1992  I/M  rule,  EPA 
indicated  that  this  requirement  could  be 
met  by  either  using  remote  sensing 
devices  (RSD)  or  by  conducting  road- 
side pull-over,  tailpi(>e  testing.  In  either 
case,  vehicles  which  failed  the  test  were 
required  to  get  out-of-cycle  repairs,  the 
presiunption  being  that  the  purpose  of 
such  testing  was  to  identify  dirty 
vehicles  in  need  of  such  repairs. 

Today's  proposal  woidd  revise  the  on- 
road  testing  requirements  at  40  CFR 
51.371  in  two  ways: 

First,  the  proposal  would  remove 
language  suggesting  that  the  road-side 
pull-over  test  must  be  a  tailpipe  test. 
The  purpose  of  this  change  is  to  open 
up  this  requirement  so  that  it  can  be  met 
using  alternative  evaporative  system 
pressure  testing  and/or  OBD  conducted 
at  the  roadside,  consistent  with  changes 
in  I/M  program  design  discussed  above. 

Second,  the  proposal  would  remove 
the  requirement  for  out-of-cycle  repairs 
where  on-road  testing  is  used  as  a  pre- 
test clean  screen  method.  The  purpose 
of  this  change  is  to  allow  states  to  use 
alternative  applications  for  RSD  that 
have  been  developed  since  the  1992  1/ 
M  rule  was  promulgated.  These 
alternatives  include  an  approach  known 
as  "clean  screening,"  where  the  goal  is 
not  to  identify  high  polluting  vehicles 
for  out-of-cycle  repairs,  but  rather  to 
identify  especially  clean  vehicles  which 
can  be  exempted  from  the  routine  test. 
Since  such  clean  screening  programs  do 
not  generate  emission  reductions  so 
much  as  run  the  risk  of  losing  those 
reductions  by  falsely  identifying  (and 
therefore  exempting)  vehicles  needing 
repairs  as  "clean,"  the  proposal  would 
also  clarify  that  only  on-road  programs 
requiring  out-of-cyde  repairs  are 
eligible  to  claim  additional  emission 
reduction  credit  for  such  pre-screening 
on-road  testing. 


V.  Discu^ion 

A.  Emiss  on 
Amendmvnts 
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of  Major  Issues 

Impact  of  the  Proposed 


Todayls!  proposal  introduces 
additional  flexibilities  which  EPA 
believes  fife  needed  to  allow  states  to 
adopt  and/or  revise  their  I/M  programs 
in  a  way  which  helps  them  to  meet  local 
needs  as  nnoothly  as  possible.  Today's 
proposal  ijB  also  aimed  at  removing 
certain  restrictions  in  the  1992  I/M  rule 
that  woulq  impede  transition  to  the  I/M 
of  the  futiire,  which  EPA  believes  will 
focus  largely  on  OBD-based  testing 
technologies  available  on  1996  and  later 
model-year  vehicles,  as  opposed  to 
today's  ti^ditional  tailpipe  tests. 
Althougii  today's  proposal  does  have 
the  poteqt^al  for  allowing  some  states  to 
implemehit  more  modest  I/M  programs 
than  would  otherwise  be  the  case, 
nothing  ih  this  notice  should  be 
construedas  requiring  or  compelling 
states  to  ^bwnsize  their  programs. 
Furthermore,  nothing  in  this  notice 
changes  the  Clean  Air  Act's  other 
requirem^ts  with  regard  to  15%, 
Reasonable  Further  Progress,  or 
Attainmeiat  plans.  Instead,  this  proposal 
is  eiimed  at  allowing  states  greater 
flexibility  iin  deciding  how  to  apportion 
the  emissibn  reductions  they  need, 
reflecting  |ocal  needs  and  conditions  to 
the  best  s^ent  possible.  In  that  regard, 
the  intension  of  this  proposal  is  to  take 
the  focusjoff  "I/M  for  the  sake  of  I/M" 
and  returti  it  where  it  belongs — on 
cleaning  the  air  by  whatever  method 
makes  the,  most  sense. 

B.  Impact  On  Existing  and  Future  I/M 
Programs  \ 

Only  states  that  choose  to  utilize  the 
additional  flexibilities  discussed  in  this 
notice  will  be  affected  by  today's 
proposal  llo  change  the  I/M  rule. 
Modifications  to  a  state's  I/M  program 
as  a  resull  of  this  rule  change  may 
require  a  SIP  revision,  if  a  plan  has 
already  been  submitted  and  approved. 
Each  casQ  ^s  likely  to  be  different, 
dependirj^  upon  the  magnitude  and 
direction  <of  die  change.  It  is  important 
to  note  that  today's  proposal  in  no  way 
increases, the  existing  burden  on  states. 
States  th^t  currently  comply,  or  are  in 
the  process  of  complying,  with  the 
existing  I/M  rule  would  only  be  affected 
by  today'^jrule  revisions  if  they  so 
choose.  "lloday's  proposed  amendments 
represent  options  (not  obligations  or 
requirements)  for  those  states  that 
choose  to  take  advantage  of  the 
flexibilities  proposed  in  today's  notice. 

Should  a  state  with  an  approved  I/M 
program  for  which  credit  is  being 
claimed  aia  part  of  an  approved 
Reasonab  ^  Further  Progress  (RFP)  and/ 


or  Attainment  SIP  choose  to  revise  its  1/ 
M  program  in  such  a  way  as  to  lower  the 
emission  reductions  attributable  to  the 
I/M  program,  then  such  state  will  need 
to  not  only  revise  its  I/M  SIP  but  also 
its  affected  RFP  and  Attainment  SIPs  to 
address  this  shortfall.  Specifically,  the 
emission  reduction  losses  due  to  the 
state's  changes  to  its  I/M  program  will 
have  to  be  made  up  through  the 
adoption  and  implementation  of 
additional  measures  which  will  need  to 
be  incorporated  as  revisions  to  the 
affected  RFP  and  Attainment  SIPs.  Such 
revisions  will  be  subject  to  notice-and- 
comment  rulemaking,  and  must  be 
approved  by  the  Administrator. 

VI.  Economic  Costs  and  Benefits 

Today's  proposed  revisions  provide 
states  additional  flexibility  that  lessens 
rather  than  increases  the  potential 
economic  burden  on  states. 
Furthermore,  states  are  imder  no 
obligation,  legal  or  otherwise,  to  modify 
existing  plans  meeting  the  previously 
applicable  requirements  as  a  result  of 
today's  proposal. 

Vn.  Public  Participation 

EPA  desires  full  public  participation 
in  arriving  at  final  decisions  in  this 
rulemaking  action.  EPA  solicits 
comments  on  all  aspects  of  this  proposal 
from  all  parties.  Wherever  applicable, 
full  supporting  data  and  detailed 
analysis  should  also  be  submitted  to 
allow  EPA  to  make  maximum  use  of  the 
conunents.  All  comments  should  be 
directed  to  the  Air  Docket,  Docket  No. 
A-99-19. 

Vm.  Administrative  Requirements 

A.  Administrative  Designation 

It  has  been  determined  that  these 
proposed  amendments  to  the  I/M  nde 
do  not  constitute  a  significant  regulatory 
action  imder  the  terms  of  Executive 
Order  12866  and  this  action  is  therefore 
not  subject  to  OMB  review.  Any  impacts 
associated  with  these  revisions  do  not 
constitute  additional  biu'dens  when 
compared  to  the  existing  I/M 
requirements  published  in  the  Federal 
Register  on  November  5, 1992  (57  FR 
52950)  as  amended.  Nor  does  the 
proposed  amendment  create  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  otherwise  adversely  affect 
the  economy  or  the  environment.  It  is 
not  inconsistent  with  nor  does  it 
interfere  with  actions  by  other  agencies. 
It  does  not  alter  budgetary  impacts  of 
entitlements  or  other  programs,  and  it 
does  not  raise  any  new  or  unusual  legal 
or  policy  issues. 


B.  Reporting  and  Recordkeeping 
Requirement 

There  are  no  additional  information 
requirements  in  this  supplemental 
proposed  rule  which  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  44  U.S.C.  3501  et  seq. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  and,  therefore, 
is  not  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  A  small 
entity  may  include  a  small  government 
entity  or  jurisdiction.  This  certification 
is  based  on  the  fact  that  the  I/M  areas 
impacted  by  the  proposed  rulemaking 
do  not  meet  the  definition  of  a  small 
government  jurisdiction,  that  is, 
"governments  of  cities,  counties,  towns, 
townships,  villages  .school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  The  basic  and 
enhanced  I/M  requirements  only  apply 
to  urbanized  areas  with  population  in 
excess  of  either  100,000  or  200,000 
depending  on  location.  Fiuthermore,  the 
impact  created  by  the  proposed  action 
does  not  increase  the  preexisting  burden 
of  the  existing  rules  which  this  proposal 
seeks  to  amend. 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
mto  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
where  the  estimated  costs  to  State,  local, 
or  tribal  governments,  or  to  the  private 
sector,  will  be  $100  million  or  more. 
Under  §  205,  EPA  must  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  and  is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  impacted  by  the 
rule.  To  the  extent  that  the  rules  being 
proposed  by  this  action  would  impose 
any  mandate  at  all  as  defined  in  §  101 
of  the  Unfunded  Mandates  Act  upon  the 
state,  local,  or  tribal  governments,  or  the 
private  sector,  as  explained  above,  this 
proposed  rule  is  not  estimated  to 
impose  costs  in  excess  of  $100  milhon. 
Therefore,  EPA  has  not  prepared  a 
statement  with  respect  to  budgetary 
impacts.  As  noted  above,  this  rule  offers 
opportunities  to  states  that  would 
enable  them  to  lower  economic  burdens 
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from  those  resulting  from  the  oiirently 
existing  I/M  rule. 

E.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inauxed  by  those  governments,  or 
EPA  consults  with  those  govenunents.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Muiagement  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates.  Today's  rule  does  not  create 
a  mandate  on  State,  local  or  tribal 
govwnments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Govenunents 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  govenunents,  a 
smnmaiy  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conmuuuties."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Today's  rule  does  not 
create  a  mandate  on  tribal  governments 
or  create  any  additional  burden  or 
requirements  for  tribal  government.  The 
rule  does  not  impose  any  enforceable 
duties  on  these  entities.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  imder  E.0. 12866, 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  plaimed 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency.  EPA  interprets  E.0. 13045  as 
applying  only  to  those  regiilatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
imder  section  5-501  of  \he  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  E.0. 13045 
because  it  is  not  economically 
significant  under  E.0. 12866  and 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  directs  all  Federal 
agencies  to  use  voluntary  consensus 
standards  instead  of  govenunent-unique 
standards  in  their  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
material  specifications,  test  methods, 
sampling  and  analytical  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  one  or  more 
voluntary  consensus  standards  bodies. 
Examples  of  organizations  generally 
regarded  as  voluntary  consensus 
standards  bodies  include  the  American 
Society  for  Testing  and  Materials 


(ASTM),  the  National  Fire  Protection 
Association  (NFPA),  and  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  requires  Federal  agencies  like 
EPA  to  provide  Congress,  through  OMB, 
with  explanations  when  an  agency 
decides  not  to  usib  available  and 
applicable  voluntary  consensus 
standards. 

These  proposed  amendments  do  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

List  of  Sul^eots  in  40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procediue. 
Air  pollution  control.  Carbon  monoxide, 
Transportation. 

Dated:  August  6, 1999. 
Carol  M.  Browner, 

Administrator.  * 

For  the  reasons  set  out  in  the 
preamble,  part  51  of  title  40,  chapter  I 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  51— [AMENDED] 

1.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

Authoritr-  23  U.S.C.  101;  42  U.S.C.  7401- 
7671q. 

2.  Section  51.350  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§51.350    Applicability. 

***** 

(c)  Requirements  after  attainment.  All 
I/M  programs  shall  provide  that  the 
program  will  remain  effective,  even  if 
the  area  is  redesignated  to  attainment 
status  or  the  standard  is  otherwise 
rendered  no  longer  applicable,  until  the 
State  submits  and  EPA  approves  a  SIP 
revision  which  convincingly 
demonstrates  that  the  area  can  maintain 
the  relevant  standard(s)  without  benefit 
of  the  emission  reductions  attributable 
to  the  I/M  program.  The  State  shall 
commit  to  fully  implement  and  enforce 
the  program  until  such  a  demonstration 
can  be  made  and  approved  by  EPA.  At 
a  minimum,  for  the  purposes  of  SIP 
approval,  legislation  authorizing  the 
program  shall  not  simset  prior  to  the 
attainment  deadline  for  the  applicable 
National  Ambient  Air  Quality  Standards 
(NAAQS). 
***** 

3.  Section  51.351  is  amended  by 
removing  and  reserving  paragraphs  (a), 
revisings  (b),  (f)  introductory  text, 
(f)(13),  (g)(13)  and  (h)(ll)  to  read  as 
follows: 


ion  monoxide. 


for  part  51  is 
2  U.S.C.  7401- 
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Enhancad  l/M  parformanca 


(a)  [Re$|9rved] 

(b)  Qni-^d  testing.  The  performance 
standard  shall  include  on-road  testing 
(including  out-of-cycle  repairs  in  the 
case  of  ccmfinned  failures)  of  at  least 
0.5%  of  the  subject  vehicle  population, 
or  20,000  [Vehicles  whichever  is  less,  as 
a  supple|ittent  to  the  periodic  inspection 
required;^  paragraphs  (f),  (g),  and  (h)  of 
this  sectj  An.  Specific  requirements  are 
listed  in  S  51.371  of  this  subpart. 

*  *        •        *        * 

(f)  High  Enhanced  Performance 
Standartii  Enhanced  I/M  programs  shall 
be  designed  and  implemented  to  meet 
or  exceed  a  minimum  performance 
standard,  which  is  expressed  as 
emissioi]|  Revels  in  area-wide  average 
grams  ptjfl  mile  (gpm),  achieved  from 
highway  I  inobile  sources  as  a  result  of 
the  program.  The  emission  levels 
achieved  oy  the  State's  program  design 
shall  be  calculated  using  the  most 
current  version,  at  the  time  of  submittal, 
of  the  EP^  mobile  source  emission 
factor  m(>^el  or  an  alternative  model 
approved  hy  the  Administrator,  and 
shall  me«t  the  minimum  performance 
standard!  )>oth  in  operation  and  for  SIP 
approval  Areas  shall  meet  the 
performance  standard  for  the  pollutants 
which  cause  them  to  be  subject  to 
enhance*^  I/M  requirements.  In  the  case 
of  ozone  nonattainment  areas  subject  to 
enhanced  I/M  and  subject  areas  in  the 
Ozone  Transport  Region,  the 
performmce  standard  must  be  met  for 
both  oxides  of  nitrogen  (NOx)  and 
volatile  cjiganic  compounds  (VOCs), 
except  a^  provided  in  peiragraph  (d)  of 
this  sectildn.  Except  as  provided  in 
paragraphs  (g)  and  (h)  of  this  section, 
the  model  program  elements  for  the 
enhance(^,I/M  performance  standard 
shall  be  ^i  follows: 

*  *        *        *        * 

(13)  EiJfiluation  date.  Enhanced  I/M 
program  ^as  subject  to  the  provisions 
of  this  p4iiagraph  shall  be  shown  to 
obtain  thja  same  or  lower  emission  levels 
as  the  mdjiel  program  described  in  this 
paragraph  by  January  1.  2002  to  within 
+/-0.02  gpm.  Subject  programs  shall 
demonstrate  through  modeling  the 
ability  toj  Maintain  this  level  of  emission 
reduction  i  (or  better)  through  their 
attainmeiit  deadline  for  the  applicable 
NAAQS  k  andard(s). 

(o)  *     *     * 

(13)  Evaluation  date.  Enhanced  I/M 
program  a^as  subject  to  the  provisions 
of  this  paragraph  shall  be  shown  to 
obtain  the^  same  or  lower  emission  levels 
as  the  model  program  described  in  this 
paragraph  by  January  1 ,  2002  to  within 
+/  -  0.02  gpm.  Subject  programs  shall 


demonstrate  through  modeling  the 
ability  to  maintain  this  level  of  emission 
reduction  (or  better)  through  their 
attainment  deadline  for  the  applicable 
NAAQS  standard(s). 

(h)  *  *  * 

(11)  Evaluation  date.  Enhanced  I/M 
program  areas  subject  to  the  provisions 
of  this  paragraph  shall  be  shown  to 
obtain  the  same  or  lower  VOC  and  NOx 
emission  levels  as  the  model  program 
described  in  this  paragraph  by  January 
1,  2002  to  within  +/-0.02  gpm.  Subject 
programs  shall  demonstrate  through 
modeling  the  abihty  to  maintain  this 
level  of  emission  reduction  (or  better) 
through  their  attainment  deadline  for 
the  applicable  NAAQS  standard(s). 
Equality  of  substituted  emission 
reductions  to  the  benefits  of  the  low 
enhanced  performance  standard  must  be 
demonstrated  for  the  same  evaluation 
date. 

4.  Section  51.353  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  and  by  removing  and 
reserving  (b)  to  read  as  follows: 

S  51 .353    Natworfc  typa  and  program 
avaluatton. 

Basic  and  enhanced  I/M  programs  can 
be  centralized,  decentralized,  or  a 
hybrid  of  the  two  at  the  State's 
discretion,  but  shall  be  demonstrated  to 
achieve  the  same  (or  better)  level  of 
emission  reduction  as  the  applicable 
performance  standard  described  in 
either  §51.351  or  §51.352  of  this 
subpart.  For  decentralized  programs 
other  than  those  meeting  the  design 
characteristics  described  in  paragraph 
(a)  of  this  section,  the  State  must 
demonstrate  that  the  program  is 
achieving  the  level  of  effectiveness 
claimed  in  the  plan  within  12  months 
of  the  plan's  approval.  The  adequacy  of 
these  demonstrations  will  be  judged  by 
the  Administrator  on  a  case-by-case 
basis  through  notice-and-comment 
rulemaking. 

(a)  Presumptive  equivalency.  A 
decentralized  network  consisting  of 
stations  that  only  perform  official  I/M 
testing  (which  may  include  safety- 
related  inspections)  and  in  which 
owners  and  employees  of  those  stations, 
or  companies  owning  those  stations,  are 
contractually  or  legally  barred  from 
engaging  in  motor  vehicle  repair  or 
service,  motor  vehicle  parts  sales,  and 
motor  vehicle  sale  and  leasing,  either 
directly  or  indirectly,  and  are  barred 
from  referring  vehicle  owners  to 
particular  providers  of  motor  vehicle 
repair  services  (except  as  provided  in 
§  51.369(b)(1)  of  this  subpart)  shall  be 
considered  presiunptively  equivalent  to 
a  centralized,  test-only  system  including 
comparable  test  elements.  States  may 


allow  such  stations  to  engage  in  the  full 
range  of  sales  not  covered  by  the  above 
prohibition,  including  self-serve 
gasoline,  pre-paclcaged  oil,  or  other, 
non-automotive,  convenience  store 
items.  At  the  State's  discretion,  such 
stations  may  also  fulfill  other  functions 
typically  carried  out  by  the  State  such 
as  renewal  of  vehicle  registration  and 
driver's  licenses,  or  tax  and  fee 
collections.  Decentralized  networks 
designed  aroimd  these  restrictions  need 
not  provide  any  additional 
demonstration  to  substantiate  their  I/M 
SIP  emission  reductioa^credit  claims, 
with  the  exception  of  the  biennial 
program  evaluation  required  of  all 
enhanced  I/M  programs  and  described 
in  paragraph  (c)  of  this  section. 

(b)  [Reserved] 
***** 

5.  Section  51.357  is  amended  by 
revising  paragraphs  (a)(3),  (a)(4),  (a)(6), 
(a)(ll),  and  (a)(13)  to  read  as  follows: 

§  51 .357    Tast  procaduras  and  atandarda. 

***** 

(a)«  •  • 

(3)  An  official  test,  once  initiated, 
shall  be  performed  in  its  entirety 
regardless  of  intermediate  outcomes 
except  in  the  case  of  invalid  test 
condition,  unsafe  conditions,  fast  pass/ 
fail  algorithms,  or,  in  the  case  of  the  on- 
board diagnostic  (OBD)  system  check, 
imset  readiness  codes. 

(4)  Tests  involving  measiu^ment  shall 
be  performed  with  program-approved 
equipment  that  has  been  calibrated 
according  to  the  quality  procedures 
contained  in  appendix  A  to  this  subpart. 
*        •        *        •        *  , 

(6)  Vehicles  shall  be  retested  after 
repair  for  any  portion  of  the  inspection 
that  is  failed  on  the  previous  test  to 
determine  if  repairs  were  effective.  To 
the  extent  that  repair  to  correct  a 
previous  failure  could  lead  to  failure  of 
another  portion  of  the  test,  that  portion 
shall  also  be  retested.  Evaporative 
system  repairs  shall  trigger  an  exhaust 
emissions  retest  (in  programs  which 
conduct  an  exhaust  emission  test  as  part 
of  the  initial  inspection). 
***** 

(11)  Transient  emission  test.  The 
transient  emission  test  shall  consist  of 
mass  emission  measiu«ment  using  a 
constant  volume  sampler  (or  an 
Administrator-approved  alternative 
methodology  for  accounting  for  exhaust 
volume)  while  the  vehicle  is  driven 
through  a  computer-monitored  driving 
cycle  on  a  dynamometer.  The  driving 
cycle  shall  include  acceleration, 
deceleration,  and  idle  operating  modes 
as  specified  in  appendix  E  to  this 
subpart  (or  an  approved  alternative). 
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The  driving  cycle  may  be  ended  earlier 
using  approved  fast  pass  or  fast  foil 
algorithms  and  multiple  pass/fail 
algorithms  may  be  used  during  the  test 
cycle  to  eliminate  false  failures.  The 
transient  test  procedure,  including 
algorithms  and  other  procedural  details, 
shall  be  approved  by  the  Administrator 
prior  to  use  in  an  I/M  program. 

*  •        •        *        * 

(13)  Approval  of  alternative  tests. 
Alternative  test  procedures  may  be 
approved  if  the  Administrator  finds  that 
such  procedures  would  produce 
comparable  emission  reductions  from 
the  I/M  program  as  a  whole,  in 
combination  with  other  program 
elements. 
***** 

6.  Section  51.358  is  amended  by 
revising  the  introductory  text, 
paragraphs  (a)  introductory  text, 
(a)(2)(i).  (a)(2)(ii).  (a)(2)(iv).  (a)(3) 
introductory  text,  (a)(3)(iv),  (a)(3)(vi). 
(a)(3Mix),  (b)  introductory  text,  (b)(2) 
and  (c)  and  by  removing  and  reserving 
(b)(1)  and  (3)  to  read  as  follows: 

151.358    TMtaqulpiiMnL 

Computerized  test  systems  are 
required  for  performing  an  official 
emissions  test  on  subject  vehicles. 

(a)  Performance  features  of 
computerized  test  systems.  With  the 
exception  of  test  procediues  relying 
upon  a  vehicle's  onboard  diagnostic 
(OBD)  system  (which  is  certified  as  part 
of  the  overall  vehicle  certification 
process),  the  test  equipment  shall  be 
certified  by  the  program,  and  newly 
acquired  systems  shall  be  subjected  to 
acceptance  test  procedures  to  ensure 
compliance  with  program 
specifications. 

(?)*•• 

(i)  Shall  be  automated; 

(ii)  ShaU  be  sectired  from  tampering 
and/or  abuse; 

(iu)  •  •  • 

(iv)  Shall  be  capable  of 
simultaneously  sampling  dual  exhaust 
vehicles  in  the  case  of  tadlpipe-based 
emission  test  eouipment. 

(3)  The  vehicle  owner  or  driver  shall 
be  provided  with  a  record  of  test  results, 
including  all  of  the  items  listed  in  40 
CFR  part  85,  subpart  W  as  being 
required  on  the  test  record  (as 
applicable).  The  test  report  shall 
include: 

*  *        •        •        • 

(iv)  The  type(s)  of  test(8)  performed; 

***** 

(vi)  The  test  results,  by  test,  and, 
where  applicable,  by  pollutant; 

***** 

(ix)  For  vehicles  that  fail  the  emission 
test,  information  on  the  possible 
cause(s)  of  the  failure. 


(b)  Functional  characteristics  of 
computerized  test  systems.  The  test 
system  is  composed  of  motor  vehicle 
test  equipment  controlled  by  a 
computerized  processor  and  shall  make 
automatic  pass/fail  decisions. 

(1)  [Reserved] 

(2)  Test  systems  in  enhanced  I/M 
programs  shall  include  a  real-time  data 
link  to  a  host  computer  that  prevents 
unauthorized  multiple  initial  tests  on 
the  same  vehicle  in  a  test  cycle  and  to 
insure  test  record  accuracy.  For  areas 
which  have  demonstrated  the  ability  to 
meet  their  other,  non-I/M  Clean  Air  Act 
requirements  without  relying  on 
emission  reductions  from  the  I/M 
program  (and  which  have  also  elected  to 
employ  stand-alone  test  equipment  as 
part  of  the  I/M  program),  such  areas  may 
adopt  alternative  methods  for 
preventing  multiple  initial  tests,  subject 
to  approval  by  the  Administrator. 

(3)  [Reserved] 
***** 

(c)  SIP  requirements.  The  SIP  shall 
include  written  technical  specifications 
for  all  test  equipment  used  in  the 
program  and  shall  address  each  of  the 
above  requirements  (as  applicable).  The 
specifications  shall  describe  the  testing 
process,  the  necessary  test  equipment, 
the  required  features,  and  written 
acceptance  testing  criteria  and 
procedures. 

7.  Section  51.359  is  amended  by 
revising  the  introductory  text,  and 
paragraph  (a)(1),  removing  and  reserving 
(a)(3)  and  revising  (c)  and  (d)  to  read  as 
follows: 

§51.359    Quality  control. 

Quality  control  measiu^s  shall  insure 
that  emission  testing  equipment  is 
calibrated  and  maintained  properly,  and 
that  inspection,  calibration  records,  and 
control  charts  are  accurately  created, 
recorded  and  maintained  (where 
applicable). 

(a)  *  *  *  (1)  The  practices  described 
in  this  section  and  in  appendix  A  to  this 
subpart  shall  be  followed  for  those  tests 
(or  portions  of  tests)  which  fall  into  the 
testing  categories  identified. 
Alternatives  or  exceptions  to  these 
procedures  or  frequencies  may  be 
approved  by  the  Administrator  based  on 
a  demonstration  of  comparable 
performance. 

(2)*  *  * 

(3)  [Reserved] 
*    ,    •        *        *        * 

(c)  Requirements  for  transient  exhaust 
emission  test  equipment.  Equipment 
shall  be  maintained  according  to 
demonstrated  good  engineering 
practices  to  assure  test  accuracy. 
Computer  control  of  quality  assiirance 


checks  and  quality  control  charts  shall 
be  used  whenever  possible.  Exceptions 
to  the  procedures  and  the  frequency  of 
the  checks  described  in  appendix  A  of 
this  subpart  may  be  approved  by  the 
Administrator  based  on  a  demonstration 
of  comparable  performance. 

(d)  Requirements  for  evaporative 
system  functional  test  equipment. 
Equipment  shall  be  maintained 
according  to  demonstrated  good 
engineering  practices  to  assure  test 
acciuacy.  Computer  control  of  quality 
assurance  checks  and  quality  control 
charts  shall  be  used  whenever  possible. 
Exceptions  to  the  procedures  and  the 
frequency  of  the  checks  described  in 
appendix  A  of  this  subpart  may  be 
approved  by  the  Administrator  based  on 
d  demonstration  of  comparable 
performance. 
*-**** 

8.  Section  51.362  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)(4)  to 
read  as  follows: 


§51.362    Motorist  compllanoa 
program  oversight 


(a)  *  *  * 

(2)  Facilitation  of  accurate  critical  test 
data  and  vehicle  identifier  collection 
through  the  use  of  automatic  data 
capture  systems  such  as  bar-code 
scanners  or  optical  character  readers,  or 
through  redundant  data  entry  (where 
applicable); 
***** 

(b)*  *  * 

(4)  Maintain  and  ensure  the  accmracy 
of  the  testing  database  through  periodic 
internal  and/or  third-party  review; 

***** 

9.  Section  51.363  is  amended  by 
revising  paragraphs  (a)(4)(vii),  (b)(1), 
(c)(10),  (d)(l)(i)  to  read  as  follows: 

§51.363    Quality  assuranca. 

***** 

(a)*  *  * 

}^\  *  *  * 

(vii)  Where  applicable,  access  to  on- 
line inspection  databases  by  State 
personnel  to  permit  the  creation  and 
maintenance  of  covert  vehicle  records. 

(b)*  *  * 

(1)  Automated  record  analysis  to 
identify  statistical  inconsistencies, 
unusual  patterns,  and  other 
discrepancies; 
***** 

(c)»  *  * 

(10)  A  check  of  the  pressure 
monitoring  devices  used  to  perform  the 
evaporative  canister  pressure  test(s);  and 

A  A  A  A  * 


(d) 
(D* 


*  *  * 

*  * 


(i)  Tl  i<  I  use  of  test  equipment  and/or 
proced . 


J  res; 


10.  Section  51.365  is  amended  by 
revisin » the  introductory  text, 
paragr^hs  (a)(?),  (a)(23).  {a){24).  (a)(25). 
and  (b):to  read  as  follows: 

§  51 .36si  I  Data  collection. 

Accuiiate  data  collection  is  essential  to 
the  manjagement,  evaluation,  and 
enforcement  of  an  I/M  program.  The 
progra^  shall  gather  test  data  on 
indi victual  vehicles,  as  well  as  quality^ 
control!  ^ata  on  test  equipment  (with  the 
exceptiic^n  of  test  procedures  for  which 
either  h^  testing  equipment  is  required 
or  thos^jtest  procedures  relying  upon  a 
vehicle!'^  OBD  system). 

(a)*!f   * 

(3)  Twt  system  number  (where  * 
appUcaible); 
*        *  1 1     *        *        *     -■ 

(23)  Kesults  of  the  evaporative  system 
pressiu  a  test(s)  expressed  as  a  pass  or 
fail;      II 

(24)  Results  of  the  evaporative  system 
purge  t9$t  expressed  as  a  pass  or  fail 
along  vHth  the  total  purge  flow  in  liters 
achiev^i^  during  the  test  (where 
apphc 

(25) 
check  I 


^le);  and 

9sult8  of  the  on-board  diagnostic 
pressed  as  a  pass  or  fail  along 
with  the)  diagnostic  trouble  codes 
revealed  (where  applicable). 

(b)  Qilality  control  data.  At  a 
minimutn,  the  program  shall  gather  and 
report  the  results  of  the  quality  control 
checks  required  imder  §  51.359  of  this 
subpart!, [identifying  each  check  by 
station  number,  system  nimiber,  date, 
and  start  time.  The  data  report  shall  also 
contain!  i^^  concentration  values  of  the 
calibration  gases  used  to  perform  the  gas 
characterization  portion  of  the  quality 
control  {4hecks  (where  applicable). 

11.  S^on  51.366  is  amended  by 
revisingparagraphs  (a)(2)(i),  (a)(2)(ii), 
(a)(2)(iitj.  (a)(2)(iv).  (a)(2)(v),  (a)(2)(vi), 
(b)(3)(i)^  (b){3)(ii).  (b)(3)(iii)  and 
(b)(3)(iy]  to  read  as  follows: 


§51.366  I  Data  analysis  and  reporting. 


ing  initially,  per  test  type; 

g  the  first  retest  per  test  type; 
sing  the  first  retest  per  test 

itially  failed  vehicles  passing 
the  secci^d  or  subsequent  retest  per  test 
type;     i| 

(v)  In^^ally  failed  vehicles  receiving  a 
waiver;  and 

(vi)  Vehicles  with  no  known  final 
outcome!  (regardless  of  reason). 


(b)*  *  * 

(3)*  *  * 

(i)  Conducted  with  the  vehicle  set  to 
fail  per  test  type; 

(ii)  Conducted  with  the  vehicle  set  to 
fail  any  combination  of  two  or  more  test 
types; 

(iii)  Resulting  in  a  false  pass  per  test 

(iv)  Resulting  in  a  false  pass  for  any 
combination  of  two  or  more  test  types; 

***** 

12.  Section  51.367  is  amended  by 
revising  paragraphs  (a)(l)(vi)  and  (a)(3) 
to  read  as  follows: 

§  51 .367    Inspector  training  and  licensing 
or  certification. 

***** 

(a)*  *  *(1)*  *  * 

(vi)  Test  equipment  operation, 
calibration,  and  maintenance  (with  the 
exception  of  test  procedures  which 
either  do  not  require  the  use  of  special 
equipment  or  which  rely  upon  a 
vehicle's  OBD  system); 
***** 

(3)  In  order  to  complete  the  training 
requirement,  a  trainee  shall  pass  (i.e.,  a 
minimum  of  80%  of  correct  responses 
or  lower  if  an  occupational  analysis 
justifies  it)  a  written  test  covering  all 
aspects  of  the  training.  In  addition,  a 
hands-on  test  shall  be  administered  in 
which  the  trainee  demonstrates  without 
assistance  the  ability  to  conduct  a 
proper  inspection  and  to  follow  other 
required  procedures.  Inability  to 
properly  conduct  all  test  procedures 
shall  constitute  failing  of  the  test.  The 
program  shall  take  appropriate  steps  to 
insure  the  security  and  integrity  of  the 
testing  process. 
***** 

13.  Section  51.368  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  51 .368    Public  Information  and  consumer 
protection. 

(a)  Public  awareness.  The  SIP  shall 
include  a  plan  for  informing  the  public 
on  an  ongoing  basis  throughout  the  life 
of  the  I/M  program  of  the  air  quality 
problem,  the  requirements  of  Federal 
and  State  law,  the  role  of  motor  vehicles 
in  the  air  quality  problem,  the  need  for 
and  benefits  of  an  inspection  program, 
how  to  maintain  a  vehicle  in  a  low- 
emission  condition,  how  to  find  a 
qualified  repair  technician,  and  the 
requirements  of  the  I/M  program. 
Motorists  that  fail  the  I/M  test  in 
enhanced  I/M  areas  shall  be  offered  a 
list  of  repair  facilities  in  the  area  and 
information  on  the  results  of  repairs 
performed  by  repair  facilities  in  the 
area,  as  described  in  §  51.369(b)(1)  of 
this  subpart.  Motorists  that  fail  the  I/M 
test  shall  also  be  provided  with 


information  concerning  the  possible 
cause(s)  for  failing  the  particular 
portions  of  the  test  that  were  failed. 

***** 

14.  Section  51.369  is  amended  by 
revising  paragraphs  (c)(2)  and  (c)(3)  to 
read  as  follows: 

§  51 .369    Improving  repair  effectiveness. 

*        •        *       '  *        * 

(c)  '  *  * 

(2)  The  application  of  emission 
control  theory  and  diagnostic  data  to  the 
diagnosis  and  repair  of  failures  on  the 
transient  emission  test  and  the 
evaporative  system  functional  checks 
(where  applicable); 

(3)  Utilization  of  diagnostic 
information  on  systematic  or  repeated 
failures  observed  in  the  transient 
emission  test  and  the  evaporative 
system  functional  checks  (where 
applicable);  and 
***** 

15.  Section  51.371  is  amended  by 
revising  the  introductory  text, 
paragraphs  {a)(2),  (a)(3),  (b)(2)  and  (b)(3) 
to  read  as  follows: 

S  51 .371    On-road  testing. 

On-road  testing  is  defined  as  testing  of 
vehicles  for  conditions  directly 
impacting  the  emission  of  HC,  CO,  NO, 
and/or  CO2  emissions  on  any  road  or 
roadside  in  the  nonattaiiunent  area  or 
the  I/M  program  area.  On-road  testing  is 
required  in  enhanced  I/M  areas  and  is 
an  option  for  basic  I/M  areas. 

(a)  *   *   * 

(2)  On-road  testing  is  not  required  in 
every  season  or  on  every  vehicle  but 
shall  evaluate  the  emission  performance 
of  0.5%  of  the  subject  fleet  statewide  or 
20,000  vehicles,  whichever  is  less,  per 
inspection  cycle. 

(3)  The  on-road  testing  program  shall 
provide  information  about  the 
performance  of  in-use  vehicles,  by 
measuring  on-road  emissions  through 
the  use  of  remote  sensing  devices  or  by 
assessing  vehicle  emission  performance 
through  roadside  pullovers  including 
onboard  diagnostic  (OBD)  system  testing 
or  other  emission  testing.  The  program 
shall  collect,  analyze  and  report  on-road 
testing  data. 
****** 

(b)*  *  * 

(2)  The  SIP  shall  include  the  legal 
authority  necessary  to  implement  the 
on-road  testing  program,  including  the 
authority  to  enforce  off-cycle  inspection 
and  repair  requirements  (where 
applicable). 

(3)  Emission  reduction  credit  for  on- 
road  testing  programs  shall  be  granted 
for  a  program  designed  to  obtain 
significant  emission  reductions  over  and 
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above  those  already  predicted  to  be 
achieved  by  other  aspects  of  the  I/M 
program.  Emission  reduction  credit  will 
only  be  granted  to  those  programs 
which  require  out-of-cyde  repairs  for 
confirmed  high-emitting  vehicles 
identified  imder  the  on-road  testing 
program.  The  SIP  shall  include 
tedhucdcal  support  for  the  claimed 
additional  emission  reductions. 

[FR  Doc.  99-21661  Filed  8-19-99;  8:45  am) 
MJJNQ  CODE  asw-ao-p 


FEDERAL  COMMUMCATIONS 
COMMISSION 

47CFRPwt73 

DIglM  TelevMon  Broadcaet  Service: 
CA 


AGENCY:  Fed«al  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Hearst- 
Argyle  Stations,  Inc.,  licensee  of  station 
KSBW  (TV),  NTSC  Channel  8,  Salinas, 
California,  requesting  the  substitution  of 
DTV  Channel  10  for  station  KSBW 
(TV)'s  assigned  DTV  Channel  43.  DTV 
Channel  10  can  be  allotted  to  Salinas, 
California,  in  compliance  with  the 
principle  community  coverage 
requirements  of  section  73.625(a)  at 
reference  coordinates  36-45-23  N  and 
121-30-05  W.  As  requested,  we  propose 
to  modify  station  KSBW  (TV)'s 
authorization  to  specify  operation  on 
DTV  Channel  10  at  Salinas,  California, 
with  a  power  of  24.2  (kW)  and  a  height 
above  average  terrain  (HAAT)  of  692 
meters. 

DATES:  Comments  must  be  filed  on  or 
before  September  27, 1999,  and  reply 
comments  on  or  before  October  12, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  Mark  J.  Prak, 
Esq.,  Brooks.  Pierce,  McLendon, 
Hiunphrey  &  Leonard,  L.L.P.,  Post 
Office  Box  1800,  Raleigh,  North 
Carolina  27602  (Coimsel  for  Hearst- 
Argyle  Stations,  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blujnenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 


Proposed  Rule  Making,  MM  Docket  No. 
99-269,  adopted  August  10, 1999,  and 
released  August  13, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  SW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piuchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  bora  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  aU  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sab|ects  in  47  CFR  Part  73 

Digital  Television  Broadcasting. 
Federal  Communications  Commission. 
Bubora  A.  Kreisman, 
Chief,  Video  Seivices  Division,  Sfass  Media 
Bureau. 

(FR  Doc.  99-21723  Filed  8-19-99;  8:45  am] 
BtUMQ  COOE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodwt  No.  99-268,  RM-M91] 

Digital  Televiaion  Broadcaet  Service; 
CiMrttanooga,  TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Sarkes 
Tarzian,  Inc.,  licensee  of  station  WRCB- 
TV,  NTSC  Channel  3,  Chattanooga, 
Tennessee,  proposing  the  substitution  of 
DTV  Channel  13  for  station  WRCB-TV's 
assigned  DTV  Channel  55.  DTV  Channel 
3  can  be  allotted  to  Chattanooga, 
Tennessee,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  35-09-40  N  and 
85-18-52  W.  As  requested,  we  propose 
to  modify  station  WRCB-TV's 
authorization  to  specify  operation  on 
DTV  Channel  13  at  Chattanooga, 


Tennessee,  with  a  power  of  37'lkW)  and 
a  height  above  average  terrain  (HAAT) 
of  325  meters. 

DATES:  Comments  must  be  filed  on  or 
before  September  27, 1999,  and  reply 
comments  on  or  before  October  12, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Brian  M  Madden, 
Esq.,  Leventhal,  Senter  &  Lerman,  2000 
K  Street,  NW,  Suite  600  Washington,  DC 
20006-1809  (Counsel  for  Sarkes 
Taizian,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Biireau,  (202) 
418-1600. 

SUPPLEMENTARY  MF0RMAT10N:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
J^posed  Rule  Making,  MM  Docket  No. 
99-268,  adopted  August  10, 1999,  and 
released  August  13, 1999.  The  full  text 
of  this  Commission's  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  445  12th  Street, 
S.W.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800, 1231 
20th  Street,  NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  99-21722  Filed  8-19-49;  8:45  am] 

BHJJNQ  COOE  ena-oi-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminifltration 


50  CFRI  Parta  600  and  649 


ONTACT:  Pam 
ureau, (202) 


Mass  Media 
-99;  8:45  am] 


p.D. 

Magnuibn-Stavana  Act  Proviaiona; 
Ganarai  Proviaiona  for  Domaatic 
FiahariM;  Appiicationa  for  Exempted 
nahin^f>ennita(EFPa) 

agency;  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commetrce. 

ACTION:  Notification  of  a  proposal  for 
EFPs  to  Conduct  experimental  fishing; 
request  for  comments. 


tfix 

m: 


SUMMARlY:  NMFS  issues  this  docimient 
to  announce  that  the  Regional 
Admini^ator,  Northeast  Region,  NMFS 
(Regional  Administrator),  is  considering 
approval  of  21  EFPs  to  conduct 
exempted  experimental  fishing 
activities  otherwise  restricted  by 
regulatioins  governing  the  Fisheries  of 
the  Nort^ieastem  United  States.  These 
EFPs  wt>Uld  allow  the  fieldwork  for  a 
study  thit  proposes  to  ascertain  the 
overfished  status  of  American  lobster 
{.Homaius  americanus)  through  the 
collectiota  of  stock  assessment 
informait^on.  These  EFPS  would  allow 
for  the  tjamporary  possession  of  sublegal 
and  eggfbearing  female  lobsters  (berried 
female  lobsters)  in  industry-standard 
lobster  ^ps  during  normal  fishing 
operatidts  for  tag,  v-notch,  and  release 
purposes  only.  The  tagging/v-notch 
pipgrani  will  be  conducted  by 
participieiting  commercial  fishermen  in 
designated  American  lobster 
Management  Areas  2  and  3  and  the  Area 
2/3  ovemp  area  bom  mid-September 
1999  though  mid-September  2000. 
Regulati(ins  under  the  Magnuson- 
Stevens' fishery  Conservation  and 
ManageQient  Act  provisions  require 
publication  of  this  notification  to 
provide  interested  parties  the 
opportiuiity  to  comment  on  the 
proposed  EFPs. 


DATES:  Comments  on  this  document 
must  be  received  by  September  7, 1999. 
ADDRESSES:  Conunents  should  be  sent  to 
the  Regional  Administrator,  NMFS, 
Northeast  Regional  Office,  One 
Blackbimi  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope 
"Comments  on  Proposed  Experimental 
Fisheries." 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  VanPelt,  Fishery  Management 
Specialist,  978-281-9244. 
SUPPLEMENTARY  INFORMATION:  The 
Rhode  Island  Lobsterman's  Association 
(RILA),  University  of  Rhode  Island 
(URI),  and  the  Rhode  Island  Division  of 
Environmental  Management  (RIDEM) 
have  submitted  a  joint  proposal  to 
conduct  a  lobster  tag  and  release 
program  in  inshore/nearshore  and 
offshore  waters  within  two  of  the  seven 
niuneric  lobster  management  areas; 
specifically,  from  the  Upper 
Narragansett  Bay,  East  and  West 
Passage,  Rhode  Island  Sound,  Block 
Island  Soimd  to  the  Offshore  Canyons 
(Block  and  Hudson). 

A  lobster  tagging  program  has  been 
conducted  in  Rhode  Island  state  waters 
imder  the  joint  management  of  the  URI 
and  Rhode  Island  Sea  Grant  for  the  past 
5  years.  This  cooperative  effort  was 
developed  to  help  shift  the 
responsibility  of  the  lobster  tagging  and 
release  program  from  its  current  joint 
management  to  the  RILA. 

The  project  is  funded  through  a 
Saltonstall-Kennedy  grant  and  would 
commence  in  mid-September  1999  and 
continue  over  the  course  of  1  year. 
Approximately  60,000  American 
lobsters  will  be  tagged  and  released; 
40,000  sub-legal  lobsters  and  20,000 
berried  female  lobsters.  There  are  three 
main  objectives  of  the  experimental 
fishery:  (1)  To  collect  information  for 
use  in  models  that  currently  assess 
overfished  status  (e.g.,  NMFS'  Eggs  Per 
Recruit  Model)  and  to  provide  updated 
information  for  inclusion  to  the  Atlantic 
States  Marine  Fisheries  Commission's 
stock  assessment  for  lobsters;  (2)  to 
educate  and  provide  training  to 
fishermen  about  the  v-notch  program 
and  to  recognize  v-notched  lobsters;  and 


(3)  to  share  the  responsibility  in  data 
collection  for  the  co-management  of  the 
American  lobster  resoiux:e. 

URI  and  RIDEM  will  provide  sea 
sampling  coverage  on  a  combined  total 
of  70  inshore  and  nearshore  trips 
throughout  the  course  of  the 
experiment.  Due  to  time  and  money 
constraints  the  offshore  areas  in  the 
Canyons  (Block  and  Hudson)  will  not  be 
monitored  by  sea  samplers.  However, 
the  two  vessels  that  will  be  involved  in 
tagging^ctivities  offshore  will  also 
conduct  trips  inshore  that  are  being 
monitored. 

The  study  involves  the  tag,  v-notch, 
and  release  of  American  lobsters  only; 
no  other  species  will  be  retained.  It  is 
anticipated  llial  Qie  lubstei-s  will  be  held 
for  no  longer  than  3—4  hours  before  they 
are  released.  All  program  participants 
will  receive  training  on  tagging  and  v- 
notching  protocols  prior  to  the  start  of 
operations. 

The  participating  vessel  owners  have 
obtained  collectors  permits  from  the 
RIDEM  that  will  enable  them  to  catch, 
tag,  and  release  juvenile  lobsters  as  well 
as  egg-bearing  female  lobsters  in  state 
waters. 

EFPs  would  be  issued  to  21 
participating  federally  permitted  lobster 
vessels  to  exempt  them  from  the  size 
and  possession  restrictions  of  the 
American  Lobster  Fishery  Management 
Plan.  Exemption  to  the  regulations 
specified  at  50  CFR  649.20(b)  and  (d) 
will  remain  in  effect  until  Federal 
authority  to  manage  the  American 
lobster  fishery  is  transferred  from  the 
Magnuson-Stevens  Act  to  the  Atlantic 
Coastal  Cooperative  Management  Act,  at 
which  time  the  authority  for  this 
exemption  will  transfer  to  the 
regulations  specified  at  50  CFR 
697.20(b)  and  (d). 

Authority:  16  U.S.C.  1801  etseq. 

^-^Dated:  August  16, 1999. 

Gaiy  C.  Matlodc, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

[FT?  Doc.  99-21592  Filed  8-19-99;  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Moflting 

Pursuant  to  the  Federal  Advisory 
Conunittee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  newly  appointed 
Advisory  Committee  on  Voluntary 
Foreign  Aid  (ACVFA). 

DATE:  September  8, 1999  (8:30  a.m.  to 
5:00  p.m.). 

LOCATION:  U.S.  Navy  Memorial 
Foundation,  Naval  Heritage  Center, 
"Arleigh  and  Roberta  Burke  Theater", 
701  Pennsylvania  Avenue,  N.W., 
Washington.  OC  20004-2608. 

This  meeting  will  feature  updates  on 
important  items  of  interest  to  the 
community  of  private  voluntary 
organizations  working  in  international 
development.  Agenda  items  include 
discussion  of  proposed  revisions  to 
USAID's  Strategic  Plan;  an  assessment 
of  the  effectiveness  of  changes  made  to 
streamline  USAID's  results  reporting 
process;  and  a  status  report  on  the 
relationship  between  USAID  and  the 
Department  of  State.  There  will  also  be 
updates  on  Balkan  reconstruction  and 
Hxirricane  Mitch  rehabilitation  in 
Central  America,  as  well  as  on  ACVFA's 
assessment  of  USAID's  Gender  Plan  of 
Action.  USAID's  new  administrator,  J. 
Brady  Anderson,  has  been  invited  to 
give  the  keynote  address. 

The  meeting  is  free  and  open  to  the 
public.  However,  Notification  by 
September  6, 1999  Through  the 
Advisory  Committee  Headquarters  is 
Reqiiired.  Persons  wishing  to  attend  the 
meeting  must  fax  their  name, 
organization  and  phone  niunber  to  Lisa 
J.  Harrison  (703)  741-0567. 

Dated:  August  11. 1999. 
Noreen  O'Meara, 

Executive  Director,  Advisory  Committee  on 

Voluntary  Foreign  Aid  (ACVFA). 

[FR  Doc.  99-21681  Filed  8-19-99;  8:45  am] 

MLUNQ  CODE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  and  request  for 
nominations. 

summary:  The  Secretary  of  Agriculture 
has  established  an  advisory  committee, 
chartered  under  the  Federal  Advisory 
Committee  Act,  to  provide  advice  to  the 
Secretary  of  Agriculture  on 
implementing  the  terms  of  the  Federal 
Interagency  Partnership  for  the  Lake 
Tahoe  Region.  Nominations  of  persons 
to  serve  as  the  20th  member,  member- 
at-large,  of  the  Committee  are  invited. 
DATES:  Nominations  for  membership  on 
the  Committee  must  be  received  in 
writing  by  September  7, 1999. 
ADDRESSES:  Send  nominations  with 
telephone  numbers  for  membership  on 
the  Committee  to:  FACA  Nominations, 
Lake  Tahoe  Basin  Management  Unit, 
870  Emerald  Bay  Road,  South  Lake 
Tahoe,  CA  96150. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeannie  Stafford,  Lake  Tahoe  Basin 
Management  Unit,  (530)  573-2641. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.),  notice  is  hereby  given 
that  the  Secretary  of  Agriculture  has 
established  the  Lake  Tahoe  Federal 
Advisory  Committee  on  July  13, 1998 
and  will  be  selecting  nominations  for  a 
20th  member.  The  purpose  of  the 
Committee  is  to  provide  advice  to  the 
Secretary  of  Agriculture  on 
implementing  the  terms  of  the  Federal 
Interagency  Partnership  on  the  Lake 
Tahoe  Basin  and  other  matters  raised  by 
the  Secretary. 

The  Secretary  has  determined  that  the 
work  of  the  Committee  is  in  the  public 
interest  and  relevant  to  the  duties  of  the 
Department  of  Agriculture. 

The  Committee  will  meet  on  a 
quarterly  basis,  conducting  public 
meetings  to  discuss  management 
strategies,  gather  information  and 
review  federal  agency  accomplishments, 
and  prepare  a  progress  report  every  six 
months  for  submission  to  regional 
federal  executives. 

The  Committee  will  consist  of  no 
more  than  20  members  representing  a 
broad  array  of  interests  in  the  Lake 


Tahoe  Region.  Representatives  hav 
been  selected  from  the  following 
sectors:  (1)  Gaming;  (2)  environmental; 
(3)  natural  resources;  (4)  ski  resorts;  (5) 
North  Shore  economic  and  recreation 
interests;  (6)  South  Shore  economic  and 
recreation  interests;  (7)  resort 
associations;  (8)  education;  (9)  property 
rights  advocates;  (10)  member-at-large; 
(11)  member-at-large;  (12)  science  and 
research;  (13)  local  government;  (14) 
Washoe  Tribe;  (15)  State  of  California; 
(16)  State  of  Nevada:  (17)  Tahoe 
Regional  Planning  Agency;  (18)  Union/ 
labor  interests;  (19)  transportation;  and 
(20)  member-at-large  (vacant). 

Nominations  for  the  20th  member 
representing  member-at-large  should 
describe  and  document  the  proposed 
member's  qualifications  for  membership 
on  the  Lake  Tahoe  Basin  Advisory 
Committee. 

Vacancies  on  the  Committee  will  be 
filled  in  the  manner  in  which  the 
original  appointment  was  made. 

Appointments  to  the  Committee  will 
be  made  by  the  Secretary  of  Agriculture. 
Equal  opportunity  practices,  in  line 
with  USDA  policies,  will  be  followed  in 
all  appointments  to  the  committee.  To 
ensure  that  the  recommendations  of  the 
Committee  have  taken  into  accoimt  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  should 
include  to  the  extent  practicable 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  persons  • 
with  disabilities,  and  senior  citizens. 

Dated:  August  11, 1999. 
Juan  Palma, 

Forest  Supervisor,  Lake  Tahoe  Basin 

Management  Unit. 

[FR  Doc.  99-21597  Filed  8-19-99;  8:45  am) 

BILUNQ  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Wolf  Creek  Ditch  Special  Use  Permit, 
Okanogan  NatkHial  Forest,  Okanogan 
County,  WA 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  issue  an 
easements  and  s[>ecial  use  permits  to 
the  Wolf  Creek  Reclamation  District  to 
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operate  i  ind  maintain  the  Wolf  Creek 
and  Lit  J  e  Wolf  Creek  irrigation  ditches 
and  ac«  ss  the  ditches  over  Forest 
Service]  Wds.  bi  addition  to  issuing 
easemetrts  and  special  use  permits,  the 
proposed  action  includes  replacing  the 
existing  log  diversion  structure  with  a 
concrete  structure,  which  will  allow  for 
fish  passage,  and  realigning  the  existing 
culvert  1^  the  beginning  of  the  ditch. 
The  EI^  jwill  develop  a  range  of 
altematjiyes  for  operation  and 
maintenance  of  the  ditch.  The 
altematiyes  will  include  the  No  Action 
alternative,  whereby  no  easements  or 
special  iiise  permits  would  be  issued  to 
the  Woli  Creek  Reclamation  District, 
and  no  prater  would  be  allowed  to  flow 
down  t|ife  ditch,  and  alternatives  that 
rcsponc^  jto  issues  identified  during  the 
scoping  process.  The  proposed  action  is 
consist^ht  with  the  direction  in  the  1989 
Okanogab  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan),  as  amended  by  the  1994 
Northwiept  Forest  Plan,  which  provide 
overall  guidance  for  management  of  the 
area.  Implementation  of  this  proposal-is 
scheduled  to  begin  in  summer  2000. 
The  Foi^st  Service  invites  written 
commepis  on  this  project.  In  addition, 
the  agenby  gives  notice  of  this 
environimental  analysis  so  that 
interestad  and  affected  people  are  aware 
of  how  they  may  participate  and 
contrib^e  to  the  decision  making 
process!  1 

DATES:  Comments  concerning  the  scope 
and  imgilementation  of  the  proposal 
should  he  received  in  writing  by 
September  10, 1999. 
AOORES$^S:  Send  written  comments  and 
suggestions  concerning  this  project  to 
Sonny  Ju  O'Neal,  Forest  Supervisor, 
OkanogUi  National  Forest,  1240  S. 
Second  lAve.,  Okanogan,  Washington, 
98840.  I  i 

FOR  FUnrilHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  the  scope  of  analysis  to  Jan 
Flatten  J  Project  Team  Leader  at  1240 
South  siocond  Avenue,  Okanogan,  WA, 
(509) 82$-3277. 

SUPPLEIJI^ARY  INFORMATION:  The  Wolf 
Creek  Raclamation  District  has  held  a 
special  use  permit  to  tiperate  and 
maintaiU  the  Wolf  Creek  irrigation  ditch 
since  1^*1.  The  Reclamation  District 
provide^  both  domestic  and  agricultiual 
water  to  k'esidents,  businesses  and 
public  agencies  along  the  ditch.  The 
portion  |of  the  ditch  on  National  Forest 
System  Iknds  (NFS)  is  located  in 
Section^  1  and  2  of  Township  34  North, 
Range  20  East,  Willamette  Merdian.  The 
ditch  oi|  iNFS  lands  spans 
approxit^ately  one  mile,  from  the 
headgat^i  on  Wolf  Creek  just  below  the 


boundary  of  the  Lake  Chelan-Sawtooth 
Wilderness,  across  Little  Wolf  Creek  to 
private  land.  The  ditch  eventually 
empties  into  Patterson  Lake,  where  it  is 
then  channeled  around  Patterson 
Moimtain  to  service  private  lands  and 
the  Methow  Valley  School  District.  The 
ditch  currently  has  a  log  diversion  dam 
and  a  temporary  flat  fish  screen 
installed  in  the  summer  of  1999  at  the 
headgate  on  Wolf  Creek.  The  headgate  is 
currently  inaccessible  by  road  and  is 
located  at  the  edge  of  the  Sawtooth 
inventoried  Roadless  Area.  The 
Reclamation  District  currently  holds  a 
temporary  special  use  permit  for 
operation  and  maintenance  of  the  ditch. 
In  1997,  steelhead  were  listed  as  an 
endangered  species  imder  the 
Endangered  Species  Act.  Bull  trout  v.'ere 
listed  as  a  threatened  species  in  1998, 
and  Upper  Columbia  River  Spring 
Chinook  Salmon  were  listed  as  an 
endangered  species  in  1999.  All  three 
species  are  found  in  Wolf  Creek.  The 
Wolf  Creek  Reclamation  District  does 
not  hold  a  special  use  permit  for  the 
little  Wolf  Creek  ditch. 

The  analysis  area  is  located  entirely  in 
matrix  lands  under  the  Northwest  Forest 
Plan,  and  is  managed  for  wildlife  (MA- 
5;  30%)  under  the  Okanogan  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan).  This  EIS  will  tier  to 
the  Forest  Plan,  as  amended  by  the 
Northwest  Forest  Plan.  The  amended 
Forest  Plan  provides  forest-wide 
standards  and  guidelines,  management 
area  standards  and  gtiidelines, 
management  area  standards  and 
guidelines,  and  desired  future 
conditions  for  the  various  lands  on  the 
Forest.  This  direction  is  provided  for 
management  practices  that  will  be 
utilized  during  the  implementation  of 
the  amended  Forest  Plan. 

In  the  early  1990s,  the  Wolf  Creek 
Reclamation  District  applied  for  an 
easement  for  the  ditch  under  Public  Law 
99-545  (Colorado  Ditch  Bill),  which 
makes  issuance  of  the  easement  to 
qualifying  irrigation  ditches  non- 
discretionary. 

The  proposed  action  for  the  Wolf 
Creek  Ditch  easements  and  special  use 
permits  would  permit  the  Wolf  Creek 
Reclamation  District  to  continue  to 
operate  and  maintain  the  Wolf  Creek 
and  Little  Wolf  Creek  irrigation  ditches. 
Not  allowing  continued  operation  and 
maintenance  of  the  ditches  might  have 
adverse  social  and  economic  impacts. 
Access  to  the  Wolf  Creek  headgate 
would  be  via  helicopter,  all  terrain 
vehicles  and  a  V4  to  Vz  mile  long  tractor 
trail  to  allow  for  replacement  of  the 
headgate  and  diversion  structure  and 
realignment  of  the  culvert.  The 
proposed  action  would  be  adjusted 


between  draft  and  final  EIS  to  comply 
with  any  terms  and  conditions 
identified  by  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  and  the  National 
Marine  Fisheries  Service  (NMFS)  as  a 
result  of  a  Biological  Opinion  on  the 
listed  species. 

The  following  preliminary  issues  have 
been  identified  for  this  project:  (1) 
Species  listed  under  the  Endangered 
Species  Act  (steelhead,  bull  trout  and 
spring  Chinook  salmon)  reside  in  Wolf 
Creek  and  may  be  adversely  affected;  (2) 
The  headgate  for  the  ditch  is  located 
near  the  boundary  of  an  inventoried 
roadless  area  and  building  an  access 
trail  could  potentially  substantially  alter 
the  imroaded  and  undeveloped 
character  of  that  portion  of  the  roadless 
area,  (3)  The  Lake-Chelan  Sawtooth 
Wilderness  boundary  is  approximately 
500  feet  upstream  from  the  existing 
headgate  and  reconstruction  activities 
may  have  short  term  impacts  on 
wilderness  users;  and  (4)  Trail 
construction  and  stream  crossings  of 
heavy  equipment,  headgate 
replacement,  culvert  re-alignment,  and 
diversion  dam  construction  may 
increase  sedimentation  in  Wolf  Creek. 

The  Forest  Service  will  be  seeking 
information,  comments  and  assistance 
bom  Federal,  State,  local  agencies, 
tribes,  and  other  individuals  or 
organisations  who  may  be  interested  or 
affected  by  the  proposed  project.  This 
information  will  be  used  to  determine 
the  issues  significant  to  the 
development  and  analysis  of 
alternatives,  to  determine  the 
appropriate  range  of  alternative  ways  of 
implementing  the  proposed  action,  and 
to  guide  the  analysis  of  effects. 

The  scoping  process  will  include  the 
following: 

•  Identification  of  potential  issues; 

•  Identification  of  issues  to  be 
analyzed  in  depth; 

•  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
process; 

•  Exploration  of  alternative  ways  to 
implement  the  proposed  actions  based 
on  the  issues  identified  during  the 
scoping  process;  and 

•  Determination  of  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  coimected 
actions). 

The  analysis  will  develop  a  range  of 
alternatives  from  No  Action  to 
alternatives  allowing  for  operation  and 
maintenance  of  the  irrigation  that 
respond  to  the  significant  issues. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Enviromnental  Protection 
Agency  (EPA)  and  to  be  available  for 
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public  review  by  January  2000.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  EPA  publishes  the 
notice  of  availability  of  the  draft  EIS  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First,  a 
reviewer  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  imtil  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Model,  803 
f.  2d  1016, 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objectives 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS.. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  shoiild  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procediual  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points). 

Individuals  and  organizations  who 
write  to  comment  on  projects  may  have 
their  letters  released  in  their  entirety,  if 
requested  under  the  Freedom  of 
Information  Act. 

The  final  EIS  is  scheduled  to  be 
completed  in  March  2000.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Sonny 
O'Neal,  Forest  Supervisor,  is  the 
responsible  official.  As  responsible 
official,  he  will  document  the  project 


decision  and  rationale  in  a  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (36 
CFR  Part  215  and  36  CFR  251). 

Dated:  August  13.  1999. 
Stuart  Woolley, 

Acting  Deputy  Forest  Superrisor,  Okanogan 
National  Forest. 
(FR  Doc.  99-21635  Filed  8-19-99;  8:45  amj 

BILUNG  COCE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Sarvlce 

Goose  Restoration  Protects,  Winema 
National  Forest,  Klamath  County, 
Oregon 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USOA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  for  restoration  projects 
on  the  Klamath  Ranger  District  of  the 
Winema  National  Forest.  The  planning 
area  is  located  in  T32S,  R6E,  T32S,  R7 
1/2E,  T33S.  R6E,  and  T33S,  R7  1/2E, 
Willamette  Meridian.  Projects  included 
under  this  analysis  include  commercial 
timber  harvest,  precommercial  thinning, 
underbuming,  post  and  pole  harvest, 
reforestation,  evaluation  of  access  and 
travel  opportiuiities,  road  closures  and 
obUterations,  correction  of  sediment 
problems  at  the  Annie  Creek  dispersed 
site,  and  elk  forage  enhancement.  The 
Forest  Service  is  initiating  the  process  of 
preparing  an  EIS  to  analyze  and  disclose 
the  effects  of  the  proposed  action  and 
alternatives. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  shoidd  be  received  in 
writing  by  September  20, 1999. 
ADDRESSES:  Submit  written  comments 
to  Goose  Project,  Klamath  Ranger 
District,  1936  California  Ave.,  Klamath 
Falls,  Oregon,  97601. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Jahns,  Klamath  Ranger  District,  Winema 
National  Forest,  1936  California 
Avenue,  Klamath  Falls,  Oregon  97601, 
phone  541-885-3400  or  e-mail  at: 

pjahns/rOpnw ,winema@fs.fed.us. 

SUPPl^MENTARY  INFORMATION:  The  Goose 
Plaiming  Area  is  located  on  the  east  side 
of  the  southern  Cascades  immediately 
south  of  Crater  Lake  National  Park.  The 
elevation  ranges  from  4000  to  6000  feet 
and  encompasses  forest  types  rangiag 
bom  lodgepole  pine  and  white  fir  in  the 
lower  elevations  to  Shasta  red  fir  and 
Moimtain  hemlock  in  the  higher 
reaches.  The  planning  area  contains  one 
of  the  largest  root  disease  pockets  in 
western  North  America. 


This  project-level  EIS  will  tier  to  the 
1990  Winema  National  Forest  Land  and 
Resoiuce  Management  Plan,  as  amended 
by  the  1994  Record  of  Decision  for 
"Amendments  to  Forest  Service  and 
Bureau  of  Land  Management  Planning 
Document  Within  the  Range  of  the 
Northern  spotted  Owl"  (Forest  Plan). 
The  Forest  Plan  provides  guidance  for 
management  activities  within  the 
potentially  affected  area  through  its 
goals  objectives,  management  area 
direction,  and  standards  and  guidelines. 
The  project  would  occur  primarily 
within  Scenic  Management  Area  (MA3) 
and  to  a  lesser  extent  within  Late 
Successional  Reserve  (MAI  6)  and 
Timber  Management  Area  (MA12). 

PurpoM!  and  Need 

The  piupose  of  the  project  is  to  (1) 
develop  implementable  treatments  that 
will  reduce  the  risk  of  large  scale 
disturbances  and/or  encourage 
development  of  old  growth 
characteristics  within  the  planning  area, 
(2)  review  the  adequacy  of  the 
transportation  system  for  the  futiue  and 
recommend  deletion  of  those  segments 
that  are  surplus  to  the  needs  or  that  are 
contributing  to  water  quality  problems, 
and  (3)  produce  a  timber  product  fit)m 
matrix  lands. 

Proposed  Action 

The  proposal  contains  a  series  of 
projects  which  reduce  forest  mortality  to 
root  disease  while  improving  watershed 
condition.  Up  to  1930  acres  of 
commercial  harvest  with  thinning 
prescriptions  will  be  proposed.  Up  to 
2320  acres  may  be  treated  with 
prescribed  underbuming,  possibly  in 
conjunction  with  thinning.  Up  to  335 
acres  will  be  precommercially  thinned 
and  up  to  100  acres  will  have 
opportunities  to  harvest  posts  and  poles. 
Other  proposed  activities  are  150  acres 
of  seeding  to  improve  elk  foraging 
habitat,  evaluation  of  access  and  travel 
opportimities  and  up  to  40  miles  of  road 
may  be  closed  or  obliterated.  In 
addition,  the  recreation  site  by  Annie 
Creek  will  be  reconstructed  to  minimize 
sediment. 

Alternatives 

The  No  Action  alternative  will  serve 
as  a  baseline  for  comparison  of 
alternatives  and  will  be  fully  developed 
and  analyzed.  With  the  No  Action 
alternative,  there  would  be  no  activities 
implemented  based  on  the  Goose 
analysis.  Previously  approved  activities, 
and  routine  protection  and  maintenance 
activities  will  continue.  The  proposed 
action,  as  described  above,  will  be 
considered  and  other  alternatives  will 
be  developed  around  the  proposed 
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address  issues  identified  in  the 
and  public  involvement 


The  ]  I  «liminary  issues  that  have  been 
identifije  d  include  the  importance  of  the 
area  for  felk  calving,  the  need  to  improve 
connectivity  of  late  serai  habitat 
betweehj  blocks  of  Late  Successional 
Reserve  and  Crater  Lake  National  Park, 
and  thg  potentied  impact  of  the  project 
on  roacwss  values. 

Public  mvolvement 


Publiki  participation  wiU  be  important 
at  several  points  during  the  EIS 
preparation.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Ser\'ice  wiU  be  seeking 
inform^^on  and  comments  from 
Federal,  State,  and  local  agencies,  tribes, 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  pro|x)sed  action.  This  input  will  be 
used  in.  preparation  of  the  draft  EIS. 

PubliJQ  scoping  will  be  achieved 
through  mailings,  notification  in  the 
Klamath  Falls  Herald  &  News,  and  if 
interest  dictates,  public  meetings  will  be 
held  within  the  Klamath  Basin. 

A  rai^ge  of  alternatives  will  be 
consid^ited  including  the  No  Action 
altematiye.  As  issues  are  identified, 
other  potential  alternatives  will  be 
develoi^*d. 

Comibents  received  in  response  to 
this  notjite,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  vkrill  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accented  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  imder 
36  CFRfParts  215  or  217.  Additionally, 
pursuai^t  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  thje  FOIA,  confidentiality  may  be 
granted;  |n  only  very  limited 
circumdtiances,  such  as  to  protect  trade 
secrets.  ;The  Forest  Service  will  inform 
the  reqi^^ster  of  the  agency's  decision 
regardii^e  the  request  for  confidentiality 
and  whore  the  request  is  denied,  the 
agency  mil  return  the  submission  and 
notify  thJe  requester  that  the  conunents 
may  be  resubmitted  with  or  without 
name^and  address  within  a  specified 
numbeij  6f  days. 


Estimated  Dates  For  Draft  and  Final  EIS 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  in  January  2000.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  EPA's  Notice  of 
Availability  appears  in  the  Federal 
Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NHZX:,435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoom  v.  Hodel.  803 
F.2d.  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-da5'  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  be  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  v^ish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  45  day  comment  period  ends 
on  the  draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
by  April  2000.  hi  the  final  EIS.  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4). 
Forest  Supervisor,  Winema  National 
Forest,  is  the  responsible  official  and 
will  consider  comments,  responses, 
environmental  consequences  discussed 
in  the  EIS  and  applicable  laws. 


regulations,  and  policies  in  making  a 
decision  regarding  this  proposal,  "rhe 
responsible  official  will  docimient  the 
decision  and  reasons'fbr  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  Part  215). 

Dated:  August  12. 1999. 

Mary  C.  Erickson, 

Acting  Deputy  Forest  Supervisor,  Winema 
National  Forest. 

[FR  Doc.  99-21634  Filed  8-19-99:  8:45  am) 

BttJJNQ  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Baein  Federal  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  September  28, 1999,  at  the 
Granlibakken  Conference  Center,  725 
Granlibakken  Road,  Tahoe  City,  CA. 
This  Committee,  established  by  the 
Secretary  of  Agricultiu-e  on  December 
15, 1998  (64  FR  2876).  is  chartered  to 
provide  advice  to  the  Secretary  on 
implementing  the  terms  of  the  Federal 
Interagency  Partnership  on  the  Lake 
Tahoe  Region  and  other  matters  raised 
by  the  Secretary. 
DATES:  The  meeting  will  be  held 
September  28.  beginning  at  9:00  a.m. 
and  ending  at  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  City  of  South  Lake  Tahoe  Chamber 
Office.  1900  Lake  Tahoe  Blvd..  South 
Lake  Tahoe.  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed     ' 
Gee  or  Jeannie  Stafford,  Lake  Tahoe 
Basin  Management  Unit.  Forest  Service. 
870  Emerald  Bay  Road  Suite  1,  South 
Lake  Tahoe.  CA  96150.  (530)  573-2642. 
SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executives 
Committees.  Items  to  be  covered  on  the 
agenda  include:  (1)  Recommendations 
to  the  Federal  Partners  on  the 
Watershed  Assessment;  (2) 
Recommendations  to  the  Federal 
Partners  regarding  federal  budget 
priorities;  (3)  discussion  of  the  USDA 
Forest  Supervisor  Replacement;  (4) 
Open  Public  Comment.  All  Lake  Tahoe 
Basin  Federal  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend.  Issues  may  be  brought  to  the 
attention  of  the  Committee  during  the 
open  public  comment  period  at  the 
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meeting  or  by  filing  written  statements 
with  the  secretary  for  the  Committee 
bsfore  or  after  the  meeting.  Please  refer 
any  written  comments  to  the  Lake 
Tahoe  Basin  Management  Unit  at  the 
contact  address  stated  above. 

Dated:  August  11, 1999. 
Juan  Palnui, 
Forest  Supervisor. 

[FR  Doc.  99-21596  Filed  8-19-99;  8:45  am] 
■ILUNQ  OOOC  3410-11-H 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Ust;  Propoeed  Additions 
end  Deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  otiier  severe  disabilities, 
and  to  delete  commodities  and  services 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  20,  1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  MFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additiras 

If  the  Committee  approves  the 
proposed  additions,  aU  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 


organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underljring  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Base  Supply  Center  and  Operation  of 
Individual  Equipment  Element  Store 

Barksdaie  Air  Force  Base,  Louisiana 
NPA:  Louisiana  Association  for  the  Blind, 
Shreveport,  Louisiana 

Laundry  Service 

Naval  Air  Station,  Brunswick,  Maine  and 

Portsmouth,  New  Hampshire 
NPA:  Newport  County  Chapter  of  Retarded 

Citizens,  Inc.,  Middletown,  Rhode  Island 

Janitorial/Custodial 

Gerow  USARC.  Fort  Lee,  Virginia 
NPA:  Goodwill  Services,  Inc.,  Richmond, 
Virginia 

Janitorial/Custodial 

New  River  Valley  Memorial  USARC,  Dublin, 

Virginia 
NPA:  New  River  Valley  Workshop,  Inc., 

Radford,  Virginia 

fanitorial/Custodial 

PFC  Qoyse  E.  Hall  USARC,  Salem,  Virginia 
NPA:  Goodwill  Industries  of  Tinker 
Mountain,  Inc.,  Salem,  Virginia 

Janitorial/Custodial 

Various  USARCs,  Fort  Pickett,  Virginia 
NPA:  Goodwill  Services,  Inc.,  Richmond, 
Virginia 

Grounds  Maintenance  « 

Naval  Air  Station,  Joint  Reserve  Base,  Fort 

Worth,  Texas 
NPA:  Goodwill  Industries  of  Fort  Worth,  Fort 

Worth,  Texas 

Deletioiis 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government 


3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  deletion  from  the 
Prociirement  List. 

The  following  commodities  and 
services  have  been  proposed  for 
deletion  froxa  the  Procurement  List: 

Commodities 

Ladder,  Extension  (Wood) 

5440-00-242-1000 
Ladder,  Straight  (Wood) 

5440-00-242-7151 
Stepladder 

5440-00-531-2589 
Ammonia  Inhalant  Solution,  Aromatic 

6505-00-106-0875 
Brush,  Fioor  Sweeping 

7920-00-292-2363 

7920-00-292-2365 

7920-00-292-2362 
Brush,  Scrub 

7920-00-951-8795 
Brush,  Wire,  Scratch 

7920-00-269-0933 
Brush,  Wire,  Stainless  Steel 

7920-0O-95a-1157 

Services 

Commissary  Shelf  Stocking  and  Custodial 
Fort  Devens,  Massachusetts 

fanitorial/Custodial 

Fort  Ritchie,  Maryland 

Janitorial/Custodial 

U.S.  Federal  Building  and  Courthouse,  301 
South  Park  Avenue,  Helena,  Montana 

Janitorial/Custodial 

U.S.  Army  Reserve  Center,  Allison  Park, 
Reserve  Center  #2,  Buildings  1  and  5, 
Allison  Park,  Pennsylvania 

fanitorial/Custodial 

Federal  Center,  Buildings  603, 604, 605, 606, 
607,  608,  608A,  609,  610,  611.  612,  613, 
613A,  615,  616,  617,  618,  619.  620.  621 
and  624,  Walla  Walla,  Washington 

Rita  L.  Wells, 

Deputy  Director  (Policy  and  Program 

Coordination). 

[FR  Doc.  99-21669  Filed  8-19-99;  8:45  am) 
BlUmO  COOE  6359-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Uet;  AddKlone 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 


tbouse,  301 
1,  Montana 


ciirement 


fumis  b  ed  by  nonprofit  agencies 
emplc  ]  ing  persons  who  are  blind  or 
have  (I  her  severe  disabilities. 
EfFECTIVE  DATE:  September  20,  1999. 
ADDRESSES:  Committee  for  Pvtrchase 
From  people  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  lafferson  Davis  Highway. 
Arlin^n,  Virginia  22202-4302. 
FOR  RlllTHER  INFORMATION  CONTACT: 
Beverjy  Milkman  (703)  603-7740 
SUPPL^ENTARY  INFORMATION:  On 
Septep^ber  11,  and  E>ecember  11, 1998, 
Januaijr  29,  May  28,  June  18  and  25,  and 
July  2;  1999,  the  Committee  for 
Purchfljse  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(63  FR  [48696  and  68427,  and  64  FR 
4638.  t?8972.  32844.  34187.  35987  and 
35988)' of  proposed  additions  to  the 
Procurement  List. 


'hwing  Comments  Pertain  to 
rvice,  Fort  Lee,  Virginia 

Continents  were  received  from  a 
contractor  imder  the  8(a)  Program  which 
is  not  the  ctirrent  contractor  for  this 
service^  The  commenting  contractor 
object^i  to  removal  of  this  service  from 
competitive  prociu^ment.  The 
Comn^^ee  does  not  consider  loss  of  the 
oppor^Wity  to  bid  on  a  contract, 
withoiit  a  showing  of  further  economic 
impactjor  a  demonstrated  history  of 
dependency  on  the  contract,  to  be  a 
severej  adverse  impact  on  a  contractor. 

The  Falowing  Comments  Pertain  to 
Mailnipm  and  Warehouse  Operation, 
U.S.  Aimy  Corps  of  Engineers, 
Constnction  Engineering  Research 
Laborifiory,  Champaign,  Illinois 

ConUnents  were  received  from  the 
current  contractor  for  these  services. 
The  cbinmenter  claimed  to  be  a 
struggling  small  disadvantaged 
businQ^s.  Loss  of  its  contracts  for  these 
servic^fe,  it  claimed,  would  halt  its 
expansion  and  could  result  in  the  end 
of  the  Qompany.  The  commenter  also 
questioned  whether  blind  people  would 
be  ableto  safely  perform  the  mailroom 
and  wbk«house  operations  involved  in 
provi4vag  the  services  to  the 
Govermnent. 

The  [percentage  of  the  commenter's 
total  s«les  which  its  contracts  for  these 
services  represent  is  slightly  higher  than 
the  percentage  range  which  the 
Commfittee  has  historically  considered 
not  to  qonstitute  severe  adverse  impact 
on  a  cWrent  contractor.  However,  the 
Govermnent  contracting  activity  for 
these  ^^rvices  has  informed  the 
Commiipee  that  the  commenter's 
numei  6u8  failures  to  pay  its  employees 
perfor^ning  the  services  properly  has 


raised  concerns  that  performance  could 
be  impaired  if  some  or  all  of  the 
employees  walk  off  the  job.  The 
Department  of  Labor  is  cmrently 
investigating  the  commenter  for  possible 
violations  of  the  Service  Contract  Act 
related  to  these  payment  problems,  and 
debarment  of  the  conmienter  from 
Federal  contracting  is  a  possible  result 
of  the  investigation.  Because  current 
Federal  acquisition  regulations  permit 
contracting  activities  to  place 
considerable  weight  on  past 
performance  as  a  factor  in  assessing  the 
risk  of  poor  performance  on  fut\u« 
contracts,  the  contracting  activity 
believes  that  it  would  be  imlikely  to 
award  future  contracts  for  these  services 
to  the  commenter  if  the  payment 
problems  are  not  corrected.  In  addition, 
these  payment  problems  could  lead  to 
disqualification  of  the  commenter  for 
future  contract  awards  on  the  groimds  of 
financial  noiuresponsibility. 

Under  these  circumstances,  the 
Conmiittee  believes  the  commenter 
would  likely  not  receive  future  contracts 
for  these  services  whether  or  not  the 
Committee  added  them  to  the 
Procurement  List. 

Any  financial  impact  the  commenter 
would  experience  would  thus  not 
necessarily  be  a  direct  result  of  the 
Committee's  addition  decision. 
Accordingly,  the  Committee  has 
concluded  that  addition  of  these 
services  to  the  Procurement  List  is  not 
likely,  in  itself,  to  have  a  severe  adverse 
impact  on  the  conunenter. 

"The  Committee's  determination  that 
the  nonprofit  agency  for  the  blind  which 
will  be  performing  ^ese  services  is 
capable  of  doing  so  is  based  on  an 
evaluation  of  the  nonprofit  agency's 
capability  which  took  into  account  the 
ability  of  blind  workers  to  perform  the 
tasks  involved  in  a  safe  manner. 
Accordingly,  the  Committee  does  not 
agree  with  the  commenter's  contention 
that  blind  people  cannot  safely  perform 
these  tasks. 

The  Following  Material  Pertains  to  All 
of  the  Services  Being  Added  to  the  ^ 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  Ther6  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Base  Supply  Center  and  Operation  of 
Individual  Equipment  Element  Store 

Vandenberg  Air  Force  Base,  California 

Commissary  Shelf  Stocking,  Custodial  and 
Warehousing 

Kaneohe  Bay,  Hawaii 

Food  Senrice 

Fort  Lee,  Virginia 

Janitorial/Custodial 

Agriculture  Cotton  Annex,  14th  and 

Independence  Avenue,  Washington,  DC 

Janitorial/Custodial 

Herbert  Hoover  Building  and  White  House 
Visitor's  Center,  14th  &  Constitution 
Avenue,  N.W.,  Washington,  DC 

Janitorial/Custodial 

Naval  War  College,  Newport,  Rhode  Island 

Mailroom  and  Warehouse  Operation 

U.S.  Army  Corps  of  Engineers,  Construction 
Engineering  Research  Laboratory. 
Champaign,  Illinois 

Mailroom  Operation 

Internal  Revenue  Service.  University  Plaza 
Building,  949  East  36th  Avenue,  Room 
112,  Anchorage,  Alaska 

Internal  Revenue  Service  and  U.S.  Coast 
Guard 

Prince  Jonah  Kuhio  Kalanianaole  (PJKK) 
Federal  Building,  300  Ala  Moana 
Boulevard,  Honolulu,  Hawaii 

Internal  Revenue  Service 

Edith  Green/Wendell  Wyatt  Federal 
Building,  1220  SW  Third  Avenue. 
Portland,  Oregon 

Internal  Revenue  Service 

Jackson  Federal  Building,  915  Second 

Avenue,  Room  2450,  Seattle,  Washington 

Recycling  Service 

March  Air  Reserve  Base,  California 
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This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 
RiU  L.  Walls, 

Deputy  Director  (Policy  and  Program 
Coordination). 

[FR  Doc.  99-21670  Filed  »-19-99:  8:45  am) 
■LUNQ  CODE  63S3-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatranon 
(A-48e-602] 

Continuation  of  Antidtfmplng  Duly 
Order  AapMn  From  Turlwy 

agency:  hnport  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTKW:  Notice  of  Continuation  of 
Antidumping  Duty  Order:  Aspirin  from 
Turkey. 

summary:  On  July  6, 1999.  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  from 
1930,  as  amended  ("the  Act"), 
determined  that  revocation  of  the 
antidiunping  duty  order  on  aspirin  from 
Turkey  would  be  likely  to  lead  to. 
continuation  or  recurrence  of  dumping 
(64  FR  36328  Quly  6, 1999)).  On  August 
4. 1999.  the  International  Trade 
Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  Act, 
determined  that  revocation  of  the 
antidiunping  duty  order  on  aspirin  from 
Tvukey  would  likely  to  lead  to 
continuation  or  reciurence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (64  FR  42414  (August  4, 1999)). 
Therefore,  pursuant  to  19  CFR 
351.218(f)(4),  the  Department  is 
publishing  notice  of  the  continuation  of 
the  antidumping  duty  order  on  aspirin 
from  Turkey. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW,  Washington,  DC  20230;  telephone 
(202) 482-6397  or  (202) 482-1560, 
respectively. 

EFFECTIVE  DATE:  August  20, 1999. 

Background 

On  March  1, 1999,  the  Department 
initiated,  and  the  Commission 
instituted,  a  sunset  review  (64  FR  9970 
and  64  FR  10012,  respectively)  of  the 
antidumping  duty  order  on  aspirin  from 


Turkey  pursuant  to  section  751(c)  of  the 
Act.  As  a  result  of  this  review,  the 
Department  foimd  that  revocation  of  the 
antidiunping  duty  order  would  likely 
lead  to  continuation  or  reciurence  of 
dumping  and  notified  the  Commission 
of  the  magnitude  of  the  margin  likely  to 
prevail  were  the  order  to  be  revoked. 
(See  Final  Results  of  Expedited  Sunset 
Review:  Aspirin  from  Turkey,  64  FR 
36328  (July  6. 1999)). 

On  August  4, 1999,  the  Commission 
determined,  piusuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  order  on  aspirin  from 
Turkey  would  likely  leadto 
continuation  or  recurrence  of  material 
infiuy  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.  (See  Aspirin  from  Turkey,  64  FR 
42414  (August  4, 1999),  and  USITC  Pub. 
3215,  Inv.  No.  731-TA-364  (Review) 
Ouly  1999)). 

Scope 

The  merchandise  covered  by  this 
antidiunping  duty  order  is 
acetylsalicylic  acid  (aspirin)  from 
Turkey  containing  no  additives,  other 
than  inactive  substances  (such  as  starch, 
lactose,  cellulose,  or  coloring  materials), 
and/or  active  substances  in 
concentrations  less  than  that  specified 
for  particidar  nonprescription  drug 
combinations  of  aspirin  and  active 
substances  as  published  in  the 
Handbook  of  Nonprescription  Drugs, 
eighth  edition,  American 
Pharmaceutical  Association,  and  is  not 
in  tablet,  capsule  or  similar  forms  for 
direct  human  consumption.  This 
product  is  classified  under  the 
Harmonized  Tariff  Schedule  (HTS) 
subheading  2918.22.10.  The  HTS 
number  is  provided  for  convenience  and 
customs  purposes.  The  written 
description  remains  dispositive. 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  this  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act.  the  Department 
hereby  orders  the  continuation  of  the 
antidumping  duty  order  on  aspirin  from 
Turkey.  The  Department  will  instruct 
the  U.S.  Customs  Service  to  continue  to 
collect  antidumping  duty  deposits  at  the 
rate  in  effect  at  tlie  time  of  entry  for  all 
imports  of  subject  merchandise. 
Pursuant  to  section  751(c)(6)(A)(iii)  of 
the  Act,  any  subsequent  five-year  review 
of  this  order  will  be  initiated  not  later 
than  the  fifth  anniversary  of  the 


effective  date  of  continuation  of  this 
order. 

The  effective  date  of  continuation  of 
a  finding,  order,  or  suspension 
agreement  will  be  the  date  of 
publication  in  the  Federal  Register  of 
the  Notice  of  Continuation.  As  provided 
in  19  CFR  351.218(f)(4),  the  Department 
will  issue  its  determination  to  continue 
a  finding,  order,  or  suspended 
investigation  not  later  than  seven  days 
after  the  date  of  publication  in  the 
Federal  Register  of  the  Commission's 
determination  concluding  the  sunset 
review  and  immediately  thereafter  will 
publish  its  notice  of  continuation  in  the 
Federal  Register.  As  a  result,  pursuant 
to  section  751(c)(2)  and  751(c)(6)(A)  of 
the  Act,  the  Department  intends  to 
initiate  the  next  five-year  review  of  this 
order  not  later  than  thirty  (30)  days 
before  the  fifth  anniversary  of  the 
effective  date  of  this  notice. 

Dated:  August  13, 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-21714  Filed  8-19-99;  8:45  am) 
BHXINQ  CODE  3610-06-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 
[A-614-801] 

Fraah  Kiwlfruit  From  New  Zealand: 
Initiation  and  Preliminary  Reaulta  of 
Changed  Circumatartcaa  Review  and 
intent  To  Ravoica  Order,  and 
Reaciaaion  of  Antidumping  Duty 
Adminiatrativa  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  review  and  intent  to 
revoke  order,  and  rescission  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  from 
the  petitioner,  the  California  Kiwifruit 
Commission,  the  Department  of 
Commerce  (the  Department)  is  initiating 
a  changed  circumstances  review  and  is 
issuing  this  notice  of  intent  to  revoke 
the  antidumping  duty  order  on  fresh 
kiwifruit  from  New  Zealand.  The 
petitioner  requested  that  the  Department 
revoke  the  order  on  fresh  kiwifruit  from 
New  Zealand  retroactive  to  June  1, 1997, 
because  it  no  longer  has  an  interest  in 
maintaining  the  order.  The  California 
Kiwifruit  Commission  is  a  domestic 
interested  party  and  was  the  petitioner 
in  the  less-than-fair-value  (LTFV) 
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dission  s 


invest^ation.  We  are  initiating  this 
changdQ  circumstances  review  and 
issuing  this  notice  of  our  preliminary 
determination  to  revoke  the  order 
retroactive  to  June  1, 1997.  hi  addition, 
in  response  to  the  respondent's 
withdiiawal  of  its  request  for  the  present 
(sixth)  iadministrative  review,  the 
Departthent  is  rescinding  the  sixth 
adminiitrative  review  of  the  order. 


EFFECTIVE  DATE:  August  20,  1999. 
FOR  FuitTHER  INFORMATION  CONTACT: 
Simkyt^  Kim  or  John  P.  Maloney,  Jr., 
Office  ii,  AD/CVD  Enforcement  Group  I, 
Import  Administration-Room  B099, 
Intemd^onal  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  atid  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone  (202) 
482-2613  or  (202) 482-1503, 
respectively. 
SUPPL^I^ENTARY  INFORMATION: 

The  A|»Ucable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citatio^  to  the  Tariff  Act  of  1930,  as 
amendj^  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendbnents  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  lOtherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  {AMI  1998). 

Backgiifund 

On  Juiy  30, 1999,  the  petitioner,  the 
California  Kiwifruit  Commission, 
requested  that  the  Department  conduct 
a  chanrad  circumstances  review  to 
revokerthe  antidumping  duty  order  on 
fresh  laWifiiiit  from  New  Zealand 
retroactive  to  Jime  1, 1997.  The 
petitioner  stated  that  circimistances 
have  changed  such  that  the  petitioner 
no  longer  has  an  interest  in  maintaining 
the  antadimiping  duty  order.  On  August 
5, 1999,  the  petitioner  submitted  a 
supple^ient  to  its  request  indicating  that 
it  repro^ents  all  kiwifruit  growers  in 
Califbrliia  and  virtually  all  commercial 
growers  of  kiwifruit  in  the  United 
States.  I  j 

The  petitioner  also  requested  that, 
due  to  the  pendency  of  the  ongoing 
administrative  review  of  the  order,  the 
Department  initiate  and  complete  the 
change{4  circumstances  review  on  an 
expedited  basis. 

On  J^y  14, 1999,  the  New  Zealand 
Kiwifruit  Marketing  Board  (NZKMB), 
the  sol^  respondent  in  this  proceeding, 
filed  a  jMrithdrawal  of  its  request  for  an 
adminjiltrative  review  of  the  Jime  1 , 
1997.  t|irough  May  31, 1998,  review 
period  phe  sixth  review),  and  requested 
that  the  Department  rescind  the  sixth 


review.  Given  that  the  respondent's 
withdrawal  and  rescission  request  was 
filed  after  the  90-day  period  for 
withdrawing  a  request  for  a  review,  the 
respondent  asked  the  Department  to 
exercise  its  regiilatory  discretion  to 
rescind  the  sixth  review. 

Scope  of  Review 

The  product  covered  by  this  review  is 
fresh  kiwifruit.  Processed  kiwifruit, 
including  fruit  jams,  jellies,  pastes, 
purees,  mineral  waters,  or  juices  made 
from  or  containing  kiwifruit  are  not 
covered  under  the  scope  of  this  review. 
This  merchandise  is  currently 
classifiable  imder  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheading  0810.90.20.60.  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Review  and 
Intent  To  Revoke  Order 

Pursuant  to  section  751(d)(1)  of  the 
Act,  the  Department  may  revoke,  in 
whole  or  in  part,  an  antidumping  duty 
order  based  on  a  review  imder  section 
751(b)  of  the  Act  (i.e.,  a  changed 
circumstances  review).  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circiunstances  review  to  be  conducted 
upon  receipt  of  a  request  containing 
sufficient  information  concerning 
changed  circumstances. 

The  Department's  regulations  at  19 
CFR  351.216(d)  require  the  Department 
to  conduct  a  changed  circiunstances 
review  in  accordance  with  19  CFR 
351.221  if  it  decides  that  changed 
circiunstances  sufficient  to  warrant  a 
review  exist.  Section  782(h)  of  the  Act 
and  19  CFR  351.222(g)(l)(i)  provide 
further  that  the  Department  may  revoke 
an  order,  in  whole  or  in  part,  if  it 
concludes  that  the  order  under  review  is 
no  longer  of  interest  to  producers 
accounting  for  substantially  all  of  the 
production  of  the  domestic  like  product. 
In  addition,  in  the  event  that  the 
Department  concludes  that  expedited 
action  is  warranted,  19  CFR 
351.22l(c)(3)(ii)  permits  the  Department 
to  combine  the  notices  of  initiation  and 
preliminary  results. 

The  California  Kiwifruit  Commission 
is  a  domestic  interested  party  as  defined 
by  section  771(9)(E)  of  the  Act  and  19 
CFR  351.102(b)  and  was  the  petitioner 
in  the  LTFV  investigation  of  this 
proceeding.  We  preliminarily  determine 
that  the  Califomia  Kiwifruit 
Commission  represents  producers 
accounting  for  substantially  all  of  the 
production  of  the  domestic  like  product. 
Therefore,  based  on  the  affirmative 


statement  by  the  Califomia  Kiwifruit 
Commission  of  no  interest  in  the 
continued  application  of  the 
antidumping  duty  order  on  fresh 
kiwifruit  itom.  New  Zealand,  we  are 
initiating  this  changed  circumstances 
review.  Further,  based  on  the  request  by 
the  petitioner  and  its  affirmative 
statement  of  no  interest  dating  back  to 
June  1, 1997,  we  have  determined  that 
expedited  action  is  warranted,  and  we 
are  combining  these  notices  of  initiation 
and  preliminary  results.  We  have 
preliminarily  determined  that  there  are 
changed  circumstances  sufficient  to 
warrant  revocation  of  the  order  in 
whole.  We  are  hereby  notifying  the 
pubUc  of  our  intent  to  revoke  in  whole 
the  antidumping  duty  order  on  fresh 
kiwifruit  from  New  Zealand  retroactive 
to  June  1,1997. 

If  final  revocation  of  the  order  occurs, 
we  intend  to  instruct  the  Customs 
Service  to  end  the  suspension  of 
liquidation  and  to  refund  any  estimated 
antidumping  duties  collected  for  all 
unliquidated  entries  of  fresh  kiwifruit 
from  New  Zealand  on  or  after  June  1 , 
1997,  in  accordance  with  19  CFR 
351.222(g)(4).  We  will  also  instruct  the 
Customs  Service  to  pay  interest  on  such 
refunds  in  accordance  with  section  778 
of  the  Act.  The  current  requirement  for 
a  cash  deposit  of  estimated  antidumping 
duties  will  continue  until  publication  of 
the  final  results  of  this  changed 
circumstances  review. 

Rescission  of  AdministratiTe  Review 

On  July  14,  1999,  NZIO^  withdrew 
its  request  for  review  in  the  sixth  review 
period  (June  1, 1997,  through  May  31, 
1998).  In  accordance  with  19  CFR 
351.213(d)(1),  we  are  rescinding  this 
review  because  NZKMB  withdrew  its 
request  for  a  review  and  no  other 
interested  party  requested  that  NZKMB 
be  reviewed.  Although  NZKMB  did  not 
file  its  withdrawal  request  within  90 
days  of  the  publication  of  initiation  of 
the  requested  review,  we  are  exercising 
the  discretion  to  extend  that  time  limit 
afforded  by  19  CFR  351.213(d)(1).  That 
section  allows  the  Department  to 
rescind  a  review  after  90  days  when  it^ 
is  reasonable  to  do  so.  In  this  case,  the' 
petitioner  concomitantly  has  filed  a 
request  for  a  changed  circumstances 
review  and  revocation  of  the  order 
based  on  a  lack  of  domestic  interest 
dating  back  to  June  1 ,  1997,  the  month 
the  request  was  filed  for  the  sixth 
review.  Given  the  lack  of  domestic 
interest  prior  to  the  date  of  initiation  of 
the  sixth  review,  we  have  determined 
that  it  is  reasonable  to  rescind  the  sixth 
review  based  on  NZKMB 's  filing  of  a 
withdrawal  of  its  request  for  a  review  on 
July  14, 1999. 
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Pnblic  Comment 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  no  later  than  28  days  after 
the  date  of  publication  of  this  notice. 
Written  comments  from  interested 
parties  may  be  submitted  not  later  than 
14  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  comments  to 
written  comments,  limited  to  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  21  days  after  the  date  of 
publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  351.303. 
Persons  interested  in  attending  the 
hearing  should  contact  the  Department 
for  the  date  and  time  of  the  hearing.  The 
Department  will  publish  the  final 
results  of  this  changed  circiunstances 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
comments. 

This  notice  is  in  accordance  with 
section  751(b)(1)  of  the  Act  and  19  CFR 
351.216  and  351.222. 

Dated:  August  13, 1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-21715  Filed  8-19-99;  8:45  am] 

MUMO  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
Intomational  Trad*  Administration 

[A-201-604] 

Porc«Mn-on-StMl  Coolmrara  From 
Moxico:  Notice  of  Extension  of  Time 
Umit  for  Prvliminary  RosuNs  in 
Antidumping  Duty  Administrative 


AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  20, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  at  (202)  482-4929,  or  Rebecca 
Trainor  at  (202)  482-4007,  Office  2,  AD/ 
CVD  Enforcement  Group  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C.,  20230. 

summary:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  twelfth 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  cookware  ftom  Mexico,  which 
covers  the  period  December  1, 1997, 
through  November  30, 1998. 


Postponement 

Pursuant  to  section  751(a)(d)(A)  of  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Round  Agreements  Act  (the 
Act),  the  Department  of  Commerce  (the 
Department)  shall  make  a  preliminary 
determination  in  an  administrative 
review  of  an  antidumping  duty  order 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  the  date  of 
publication  of  the  order.  The  Act  further 
provides,  however,  that  the  Department 
may  extend  that  245-day  period  to  365 
days  if  it  determines  it  is  not  practicable 
to  complete  the  review  within  the 
foregoing  time  period.  The  Department 
finds  that  it  is  not  practicable  to 
complete  the  preliminary  results  in  this 
twelfth  administrative  review  of  certain 
porcelain-on-steel  cookware  &t)m 
Mexico  within  this  time  limit  due  to  a 
number  of  complex  issues,  including 
reimbursement. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  for  completion  of 
the  preliminary  results  of  this  review 
imtil  November  1, 1999. 

Dated:  August  16, 1999. 
Susan  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-21717  Filed  8-19-99;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

intamational  Trade  Administration 
[A-588-041] 

Revocation  of  Antidumping  Rnding: 
Synthetic  Mettiionine  From  Japan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  revocation  of 
antidumping  finding:  Sjmthetic 
methionine  from  Japan. 

summary:  Pursuant  to  section  751(c)  of 
the  Tariff  Act  from  1930,  as  amended 
("the  Act"),  the  United  States 
International  Trade  Commission  ("the 
Commission")  determined  that 
revocation  of  the  antidiunping  finding 
on  synthetic  methionine  from  Japan  is 
not  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  (64  FR 
38693  (July  19, 1999)).  Therefore, 
pursuant  to  section  19  CFR 
351 .222(i)(l),  the  Department  of 
Commerce  ("the  Department")  is 
revoking  the  antidumping  finding  on 
synthetic  methionine  fit>m  Japan. 


Pursuant  to  section  751(c)(6)(A)(iv)  of 
the  Act,  the  effective  date  of  revocation 
is  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW,  Washington,  DC  20230;  telephone: 
(202)  482-6397  or  (202)  482-1560, 
respectively. 
EFFECTIVE  DATE:  January  1,  2000. 

Background 

On  August  3, 1998,  the  Department 
initiated,  and  the  Commission 
instituted,  a  simset  review  (63  FR  41227 
and  63  FR  41290,  respectively)  of  the 
antidumping  finding  on  synthetic 
methionine  from  Japan  pursuant  to 
section  751(c)  of  the  Act.  As  a  residt  of 
the  review,  the  Department  found  that 
revocation  of  the  antidumping  finding 
would  likely  lead  to  continuation  or 
recurrence  of  dumping  and  notified  the 
Commission  of  the  magnitude  of  the 
margin  likely  to  prevail  were  the  finding 
to  be  revoked  (see  FinaJ  Results  of 
Expedited  Sunset  Review:  Synthetic 
Methionine  from  Japan,  63  FR  67665 
(December  8, 1998),  as  amended  64  FR 
30488  (June  8, 1999)). 

On  July  19, 1999,  ihe  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  finding  on  synthetic' 
methionine  would  not  likely  to  lead  to 
continuation  or  recurrence,  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (see  Synthetic  Methionine  from 
Japan.  64  FR  38693  (July  19, 1999),  and 
USITC  Pub.  3205,  Inv.  No.  AA1921-115 
(Review)  (July  1999)). 

Scope 

The  merchandise  covered  by  this 
finding  is  shipments  of  synthetic 
methionine  other  than  synthetic  L 
methionine.  Synthetic  methionine  is  an 
amino  acid  produced  in  two  grades,  DL 
methionine  national  formida  grade 
(used  for  research  and  pharmaceutical 
purposes)  and  L  methionine  feed  grade 
(used  as  a  food  additive).  Both  grades  of 
synthetic  methionine  are  currently 
classifiable  under  item  425.0420  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  and  Harmonized  System 
item  number  2930.40.00.  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  remains  dispositive. 

Determination 

As  a  result  of  the  determination  by  tfaa 
Commission  that  revocation  of  this 
antidumping  finding  is  not  likely  to  lead 
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to  coi  1  inuation  or  recmrence  of  material 
injur)  to  an  industry  in  the  United 
Stated,  the  Department,  pursuant  to 
section  751(d)(2)  of  the  Act,  will  revoke 
the  antidumping  finding  on  sjmthetic 
methionine  from  Japan.  Pursuant  to 
sectio^  75l(c)(6)(A)(iv)  of  the  Act,  this 
revocition  is  effective  January  1,  2000. 
The  Department  will  instruct  the  U.S. 
Customs  Service  to  discontinue 
suspension  of  liquidation  and  collection 
of  cash  deposit  rates  on  entries  of  the 
subject  merchandise  entered  or 
withdkfiwn  from  warehouse  on  or  after 
JanuaR  1.  2000  (the  effective  date).  The 
Depaijonent  will  complete  any  pending 
admii^strative  reviews  of  this  order  and 
will  c^duct  administrative  reviews  of 
subject  merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  api^^priately  filed  requests  for 
revievW 

Dated:  August  13, 1999. 
Robert  S.  LaRiusa, 

Assistaat  Secretary  for  Import 
Administration. 

[FR  D(ii  99-21713  Filed  8-19-99;  8:45  am] 

BHJJNGlQOOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
lntorn|i|tk)nal  Trade  Administration 

[A-57tt|601] 

Taperpd  Rolier  Bearings  and  Parts 
Thereqf,  Rnisiied  and  Unfinished, 
From  the  Peopie's  Republic  of  Cliina; 
Prelinllnary  Results  of  New  Shipper 
RevieM 

AGENCjY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnoif )  Notice  of  preliminary  results  of 
new  shipper  review  of  tapered  roller 
bearing  and  parts  thereof,  finished  and 
unfinimed,  from  the  People's  Republic 

Hh 

SUMMAllY:  In  response  to  requests  from 

Zhejia^  Changshan  Changhe  Bearing 
Comply  and  Weihai  Machinery 
Holdii^  (Group)  Corporation  Limited, 
the  Dejpartment  of  Commerce  is 
conducting  a  new  shipper  review  of  the 
antiduitiping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished,  fitim  the 
People's  Republic  of  China.  This  review 
coversi  these  companies'  entries  of 
tapered  roller  bearings  and  parts  thereof, 
finishra  and  unfijushed,  to  the  United 
States  jc^uring  the  period  June  1, 1998, 
throu^  November  30, 1998. 

We  have  preliminarily  foimd  that, 
during  the  period  of  review,  Zhejiang 
Chang^han  Changhe  Bearing  Company 
and  Wl^ihai  Machinery  Holding  (Group) 


Corporation  Limited  have  not  made 
sales  of  subject  merchandise  below 
normal  value.  If  these  preliminary 
results  are  adopted  in  oui  final  results, 
we  will  instruct  the  Customs  Service  not 
to  assess  antidumping  duties. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  20, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Breeden  or  Zak  Smith,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14fh  Street  and  Constitution 
Avenue,  NW,  Washington  DC  20230; 
telephone  (202)  482-1174  and  (202) 
482-0189,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  all 
references  to  the  Department  of 
Commerce's  ("Department's") 
regulations  are  to  19  CFR  351  (April 
1998). 

Background 

On  November  30, 1998,  Zhejiang 
Changshan  Changhe  Bearing  Company 
("ZCCBC"),  a  producer  and  exporter, 
requested  that  we  conduct  a  new 
shipper  review.  ZCCBC 's  request  was 
followed  by  a  similar  request  on 
December  30, 1998,  by  Weihai 
Machinery  Holding  (Group)  Corporation 
Limited  ("Weihai"),  an  exporter.  We 
published  the  notice  of  initiation  for 
this  new  shipper  review  on  February  19, 
1999  (64  FR  8312). 

Scope  of  Review 

Merchandise  covered  by  this  review 
includes  tapered  roller  bearings 
("TRBs")  and  parts  thereof,  finished  and 
unfinished,  from  the  People's  Republic 
of  China  ("PRC");  flange,  take  up 
cartridge,  and  hanger  units 
incorporating  tapered  roller  bearings; 
and  tapered  roller  housings  (except 
pillow  blocks)  incorporating  tapered 
rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use.  This 
merchcmdise  is  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  item  numbers 
8482.20.00.  8482.91.00.50,  8482.99.30. 
8483.20.40,  8483.20.80,  8483.30.80, 
8483.90.20,  8483.90.30,  8483.90.80, 
8708.99.80.15,  and  8708.99.80.80. 
Although  the  HTSUS  item  niunbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  the  order  and  this  review  is 
dispositive. 


Separate  Rates  Determination 

To  establish  whether  a  company 
operating  in  a  state-controlled  economy 
is  sufficiently  independent  to  be 
entitled  to  a  separate  rate,  the 
Department  analyzes  each  exporting 
entity  imder  the  test  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6, 1991)  {"Sparklers"),  as 
amplified  by  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China,  59  FR  22585  (May  2,  1994) 
{"Silicon  Carbide").  Under  this  policy, 
exporters  in  nonmarket  economies 
("NMEs")  are  entitled  to  separate, 
company-specific  margins  if  they  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  export  activities.  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of 
government  control  over  export 
activities  includes:  (1)  an  absence  of 
restrictive  stipulations  associated  with 
the  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  bj^  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management  (see  Silicon  Carbide,  59  FR 
at  22587  and  Sparklers,  56  FR  at  20589). 

With  respect  to  Weihai,  information 
submitted  during  this  review  indicates 
that  Weihai  is  owned  by  its 
shareholders.  These  shareholders 
consist  of  the  companies  Weihai 
Machinery  Industries  Co.  Ltd.  ("MIC") 
and  United  Collective  Enterprises  of 
Weihai  ("UCE").  Record  evidence 
indicates  that  MIC  is  owned  "by  all  the 
people  of  the  People's  Republic  of 
China"  and  that  UCE  is  collectively 
owned  by  its  employees. 

An  analysis  performed  by  the  CIA, 
which  has  been  put  on  the  record  of  this 
proceeding,  states  that  although 
collectively  owned  enterprises 
("collectives")  are  theoretically  owned 
by  the  company's  workers  rather  than 
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"all  the  people,"  the  Chinese  consider 
collectives  to  be  another  form  of  public 
ownership.  See  1992  Central 
Intelligence  Agency  Report  to  the  Joint 
Economic  Committee,  Hearings  on 
Global  Economic  and  Technological 
Change:  Former  Soviet  Union  and 
Eastern  Europe  and  China,  Pt.  2  (102 
Cong.,  2d  Sess.).  Thus,  similar  to 
companies  that  are  owned  "by  all  the 
people,"  UCE  belongs  to  the  community 
of  its  employees  who  are  "entrusted 
with  the  management  of  the  company." 
(See  Silicon  Carbide,  59  FR  at  22586-7.) 
Based  on  these  facts,  the  Department 
preliminary  determines  that  Weihai  is 
eligible  to  be  considered  for  a  separate 
rate. 

As  discussed  below,  Weihai  and 
ZCCBC  meet  both  the  de  jure  and  de 
facto  criteria.  Accordingly,  we 
preliminarily  determine  to  apply 
separate  rates  to  Weihai  and  ZCCBC. 

De  Jure  Analysis:  Weihai  and  ZCCBC 

The  following  laws  indicate  a  lack  of 
dejure  government  control  over  these 
companies,  and  establish  that  the 
responsibility  for  managing  companies 
owned  by  "all  of  the  people"  and 
collectives  has  been  transferred  from  the 
government  to  the  enterprises 
themselves.  These  laws  include:  "Law 
of  the  PRC  on  Industrial  Enterprises 
Owned  by  the  Whole  People,"  adopted 
on  April  13, 1988  ("1988  Uw"); 
"Regulations  for  Transformation  of 
Operational  Mechanism  of  State-Owned 
Industrial  Enterprises,"  approved  on 
August  23, 1992  ("1992  Relations"); 
and  the  "Temporary  Provisions  for 
Administration  of  Export 
Commodities,"  approved  on  December 
21, 1992  ("Export  Provisions").  The 
1988  Law  states  that  enterprises  have 
the  right  to  set  their  own  prices  {see 
Article  26).  This  principle  was  restated 
in  the  1992  Regulations  {see  Article  DC). 
Finally,  the  1992  "Temporary 
Provisions  for  Administration  of  Export 
Commodities"  list  those  products 
subject  to  direct  government  control. 
TRBs  do  not  appear  on  this  list  and  are 
not  subject,  therefore,  to  the  constraints 
of  these  provisions. 

With  respect  to  ZCCBC,  information 
submitted  during  this  review  indicates 
that  it  is  a  joint  venture  company 
formed  under  the  laws  of  the  PRC.  The 
Chinese  company  participating  in  this 
joint  venture  is  controlled  by  private 
shareholders  and  independent  from 
national,  provincial  and  local  Chinese 
government  entities  (see  ZCCBC 
questionnaire  response  dated  June  22, 
1999).  Furthermore,  the  following  laws, 
which  have  been  placed  on  the  record 
in  this  case,  indicate  a  lack  of  de  jure 
govwnment  control  over  joint  venture 


companies,  and  establish  that  these 
companies  are  responsible  for  managing 
themselves.  These  laws  include  the 
"Law  of  the  PRC  on  Chinese-Foreign 
Cooperative  Joint  Ventures,"  adopted  on 
April  13, 1988  ("Joint  Venture  Law") 
and  the  "Foreign  Trade  L.aw  of  the 
PRC,"  approved  on  May  12, 1994 
("Foreign  Trade  Law").  The  Joint 
Venture  Law  states  that  a  cooperative 
ventxire  is  to  conduct  its  operations  and 
management  ia  accordance  with  its 
approved  articles  of  association  and  that 
no  interference  with  regard  to  the 
management  autonomy  of  these 
enterprises  is  allowed  (see  Article  11). 
In  addition,  the  Foreign  Trade  Law 
states  that  enterprises  engaged  in 
international  trade  shall  enjoy  full 
autonomy  in  their  business  operation 
and  be  responsible  for  their  own  profits 
and  losses  (see  Article  11). 

Therefore,  consistent  with  Silicon 
Carbide,  we  preliminarily  determine 
that  the  existence  of  these  laws 
demonstrates  that  Weihai  and  ZCCBC 
are  not  subject  to  de  jure  government 
control  with  respect  to  export  activities. 

In  light  of  reports  indicating  that  laws 
shifting  control  from  the  government  to 
the  enterprises  themselves  have  not 
been  implemented  uniformly,'  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  respondents  are, 
in  fact,  subject  to  government  control 
with  respect  to  export  activities. 

De  facto  Analysis:  Weihai  and  ZCCBC 

The  following  record  evidence,  which 
is  contained  in  Weihai's  and  ZCCBC's 
questionnaire  responses,  indicates  a 
lack  of  de  facto  government  control  over 
the  export  activities  of  these  companies. 

Weihai's  chairman  and  sales 
representatives  authorized  by  the 
chairman,  and  ZCCBC's  general 
manager  have  the  right  to  contractually 
bind  dieir  respective  companies 
concerning  the  sale  of  TRBs.  Both 
Weihai  and  ZCCBC  have  stated  that 
export  decisions  are  not  subject  to  any 
government  review  or  approval  and 
there  are  no  government  policy 
directives  that  affect  these  decisions. 

Weihai's  senior  management  is 
selected  by  the  company's  board  of 
directors.  The  remaining  managers  are 
appointed  by  the  general  manager.  The 
results  of  Weihai's  senior  management 
selections  are  recorded  with  the  State 
Administration  for  Industry  and 
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Economic  Committee,  Hearings  on  Globei  Economic 
and  Technological  Change:  Former  Soviet  Union 
and  Eastern  Europe  and  China,  Pt.  2  (102  Cong.,  2d 
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Commerce.  There  is  no  evidence  that 
this  government  authority  controls  the 
selection  process  or  that  it  has  rejected 
senior  managers  selected  through  the 
election  process.  The  general  manager  of 
ZCCBC  is  appointed  by  the  company's 
stockholders  and  ZCCBC  does  not  notify 
the  government  of  its  management 
selections.  Accordingly,  there  is  no 
evidence  that  the  government  controls 
the  selection  process  or  that  it  has 
rejected  a  general  manager  selected. 

Weihai's  and  ZCCBC's  sources  of 
fluids  are  their  own  respective  revenues 
or  bank  loans.  They  have  sole  control 
over,  and  access  to,  their  bank  accounts, 
which  are  held  in  Weihai's  and 
ZCCBC's  own  names,  respectively. 

Furthermore,  there  are  no  restrictions 
on  the  use  of  the  respondents'  revenues 
or  profits,  including  export  earnings. 

Based  on  the  foregoing  analysis  of  the 
evidence  on  the  record,  we  find  neither 
de  jure  nor  de  facto  government  control 
over  the  export  activities  of  Weihai  or 
ZCCBC.  Accordingly,  we  preliminarily 
determine  that  Weihai  and  ZCCBC  are 
not  part  of  any  "PRC  enterprise"  and  are 
entitled  to  separate  rates. 

United  States  Sales 

For  sales  made  by  Weihai  and  ZCCBC, 
we  based  the  U.S.  sales  on  export  price 
("EP"),  in  accordance  with  section 
772(a)  of  the  Act,  because  the  subject 
merchandise  was  sold  to  unaffiliated 
purchasers  in  the  United  States  prior  to 
importation  into  the  United  States  and 
because  the  constructed  export  price 
methodology  was  not  indicated  by  other 
cinnunstances. 

We  calculated  EP  based  on,  as 
appropriate,  the  FOB  or  CIF  port  price 
to  unaffiliated  purchasers.  From  this 
amount  we  deducted  amoimts,  where 
appropriate,  for  foreign  inland  freight, 
ocean  freight,  and  marine  insurance.  We 
valued  the  deduction  for  foreign  inland 
freight  using  Indian  freight  costs  {see  the 
Normal  Value  section  of  this  notice  for 
a  discussion  of  our  surrogate  selection). 
Marine  insurance  and  ocean  freight 
were  provided  by  PRC-owned 
companies.  Therefore,  we  valued  the 
deductions  using  amounts  charged  by 
international  providers. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
normal  value  ("NV")  using  a  factors-of- 
production  ("FOP")  methodology  if:  (1) 
The  merchandise  is  exported  from  an 
NME,  and  (2)  the  information  does  not 
permit  the  calculation  of  NV  under 
section  773(a)  of  the  Act.  The 
Department  has  treated  the  PRC  as  an 
NME  in  all  previous  antidumping  cases. 
In  accordance  with  section  771(18)(C)(i) 
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of  the  |Act,  any  determination  that  a 
foreigli  country  is  an  NME  shall  remain 
in  effeiqt  until  revoked  by  the 
adminiEtering  authority.  None  of  the 
partie^  (to  this  proceeding  has  contested 
such  treatment  in  this  review.  Moreover, 
partiei  jto  this  proceeding  have  not 
argued  !that  the  PRC  tapered  roller 
bearing  industry  is  a  market-oriented 
induslD^.  Consequently,  we  have  no 
basis  tb  determine  that  the  information 
wouldbermit  the  calculation  of  NV 
using  PRC  prices  or  costs.  Therefore, 
except  hs  noted  below,  we  calculated 
NV  ba^ed  on  factors  of  production  in 
accordance  with  sections  773(c)(3)  and 
(4)  of  the  Act  and  section  351.408(c)  of 
our  regulations. 

Unqer  the  FOPmethodology,  we  are 
requir^  to  value  the  NME  producer's 
inputs  in  a  comparable  market  economy 
countiry  that  is  a  significant  producer  of 
compa])able  merchandise.  We  have 
relied  dn  India  as  the  primary  siurogate 
for  valuing  the  PRC  producers'  inputs. 
We  havie  used  Indonesia  as  a  secondary 
source!  bf  values  (see  Memorandum  to 
Susan  l^uhbach  from  Jeff  May:  "Tapered 
Roller  i^earings  ("TRBs")  bom  the 
PeopW*^  Republic  of  China  ("PRC"): 
Nonmfi^ket  Economy  Status  and 
Surro^te  Country  Selection,"  dated 
June  4, 1999,  and  Memorandiun  to 
'  Susan  Kuhbach:  "Selection  of  a 
Surrog^e  Coimtry  and  Steel  Value 
Sources,"  dated  August  10, 1999  ("Steel 
Values  Memorandum"),  for  a  further 
discussion  of  our  siurogate  selection). 
We  not^  that,  in  past  reviews  of  this 
order,  we  have  found  that  both  India 
and  Indonesia  are  economically 
compaijable  to  the  PRC  and  are 
significant  producers  of  TRBs  (see 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
the  People's  Republic  of  China; 
Prelinmary  Results  of  1 997-1 998 
Antidinnping  Duty  Administrative 
Revievflfuid  Partial  Rescission  of 
Antidinnping  Duty  Administrative 
Revievfi  64  FR  36853  (July  8, 1999) 
("Preliitiinary  TRBs  XT')). 

We  used  Indian  data  to  value  the 
various  factors  of  production  with  the 
exception  of  the  following:  hot-rolled 
alloy  st^l  bars  for  the  production  of 
cups  and  cones,  cold-rolled  steel  rods 
used  in  the  production  of  rollers,  and 
steel  s(^ap  from  the  production  of  cups, 
cones,  land  rollers.  To  value  hot-rolled 
alloy  stfel  bars  for  the  production  of 
cups  amd  cones,  we  used  data  on 
importB  into  Indonesia.  Specifically,  we 
used  Japanese  export  prices  of  cup  and 
cone  quality  steel  to  Indonesia.  Use  of 
Japanese  export  data  allowed  us  to 
identify  bearing  quality  steel.  To  value 
cold-rolfled  steel  rods  used  in  the 
productt^on  of  rollers,  we  used 


Indonesian  import  data.  We  valued 
scrap  using  information  from  the  same 
country  we  used  to  value  steel.  In  these 
instances  where  we  used  Indonesian 
data,  we  did  so  because  we  found  the 
Indian  data  for  those  inputs  to  be 
unreliable.  (See  Steel  Values 
Memorandiun.) 

All  valuations  were  made  using 
publicly  available  information,  as 
described  below.  For  a  complete 
description  of  the  factor  values  used,  see 
the  "Memorandiun  to  Susan  Kuhbach: 
Factors  of  Production  Values  Used  for 
the  Preliminary  Results,"  dated  August 
10, 1999. 

1.  Steel  Inputs.  For  hot-rolled  alloy 
steel  bars  used  in  the  production  of  cups 
and  cones,  we  used  a  weighted  average 
of  Japanese  export  values  to  Indonesia 
from  the  Harmonized  Tariff  Schedule 
("HTS")  category  7228.30.9O0  obtained 
from  Official  Japan  Ministry  of  Finance 
statistics.  This  is  consistent  with  the 
approach  followed  in  Tapered  Roller 
Bearings  and  Parts  Thereof  Finished 
and  Unfinished,  From  the  People's 
Republic  of  China;  Final  Results  of 
1996-1997  Antidumping  Duty 
Administrative  Review  and  New 
Shipper  Review  and  Determination  Not 
to  Revoke  Order  in  Part,  63  FR  63842, 
63845  (November  17,  1998)  ("TRBsX"). 
For  cold-rolled  steel  rods  used  in  the 
production  of  rollers,  we  used 
Indonesian  import  data  for  Indonesian 
tariff  subheading  7228.50000,  as 
reported  in  Biro  Pusat  Statistik, 
Republik  Indonesia.  For  cold-rolled 
steel  sheet  for  the  production  of  cages, 
we  used  Indian  import  data  for  Indian 
tariff  subheading  7209.4200,  as  reported 
in  the  Monthly  Statistics  of  the  Foreign 
Trade  of  India,  Vol.  U— Imports.  (For 
further  discussion  of  selection  of  steel 
value  sources,  see  Steel  Values 
Memorandum). 

As  in  previous  administrative 
reviews,  we  eliminated  from  our 
calculation  steel  imports  from  NME 
countries  and  imports  from  market 
economy  countries  that  were  made  in 
small  quantities.  For  steel  used  in  the 
production  of  cups,  cones,  and  rollers, 
we  also  excluded  imports  frY)m 
countries  that  do  not  produce  bearing- 
quality  steel  (see,  e.g.,  TRBs  X). 

We  made  adjustments  to  include 
freight  costs  incurred  using  the  shorter 
of  the  reported  distances  from  either  the 
closest  PRC  port  to  the  TRBs  factory  or 
the  domestic  supplier  to  the  TRBs 
factory  (see  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  Nails  From 
the  People's  Republic  of  China,  62  FR 
51410  (October  1, 1997),  and  Sigma 
Corporation  versus  United  States,  1 1 7  F. 
3d  1401  (Fed.  Cir.  1997)).  We  also  made 


adjustments  to  include  freight  costs 
incurred  between  primary  producers 
and  their  subcontractors. 

One  producer  in  this  review 
purchased  steel  sheet  from  a  market 
economy  supplier  and  paid  for  the  steel 
with  market  economy  currency.  Thus, 
in  accordance  with  section  351.408(c)(1) 
of  our  regulations,  we  valued  this  steel 
input  using  the  actual  price  reported  for 
directly  imported  inputs  from  a  market 
economy. 

To  be  consistent  with  the  valuation  of 
steel  for  cups,  cones,  and  rollers,  we 
valued  scrap  recovered  from  the 
production  of  cups,  cones,  and  rollers 
using  official  Japanese  government 
statistics  on  Japanese  scrap  exports  to 
Indonesia  from  HTS  category 
7204.29.000.  Similarly,  scrap  recovered 
from  the  production  of  cages  was  valued 
using  import  data  from  the  Indian  tariff 
subheading  7204.4100. 

2.  Labor.  Section  351.408(c)(3)  of  our 
regulations  requires  the  use  of  a 
regression-based  wage  rate.  We  have 
used  the  regression-based  wage  rate  on 
Import  Administration's  internet 
website  at  www.ita.doc.gov/ 

import admin/records/wages. 

3.  Overhead,  SG&A  Expenses,  and 
Profit.  For  factory  overhead,  we  used 
information  obtained  from  the  fiscal    . 
year  1997-98  annual  reports  of  six 
Indian  bearing  producers.  We  calculated 
factory  overhead  and  selling,  general 
and  administrative  ("SGficA")  expenses 
(exclusive  of  labor  and  electricity)  as 
percentages  of  direct  inputs  (also 
exclusive  of  labor)  and  applied  these 
ratios  to  each  producer's  direct  input 
costs  (exclusive  of  labor).  For  profit,  we 
totaled  the  reported  profit  before  taxes 
for  the  six  Indian  bearing  producers  and 
divided  it  by  the  total  calculated  cost  of 
production  ( "COP")  of  goods  sold.  This 
percentage  was  applied  to  each 
respondent's  total  COP  to  derive  a 
company-specific  profit  value. 

4.  Packing.  We  used  surrogate  values 
for  each  packing  material  reported  using 
values  obtained  from  the  Monthly 
Statistics  of  the  Foreign  Trade  of  India, 
Vol.  II— Imports  by  Commodity  (April 
1997  through  December  1997).  We 
adjusted  the  values  to  reflect  inflation 
using  the  Indian  wholesale  price  index 
("Indian  WPI"). 

5.  Electricity.  We  used  a  simple 
average  of  1995  regional  electricity 
prices  in  India  for  large  industries  as 
reported  in  India's  Energy  Sector, 
published  by  the  Centre  for  Monitoring 
Indian  Economy  Pvt.  Ltd.  (September 
1996).  We  adjusted  the  value  to  reflect 
inflation  using  the  Indian  WPI.  

6.  Inland  Freight.  We  valued  truck 
freight  using  a  rate  derived  from  the 
April  20,  1994  issue  of  The  Times  of 
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India.  We  adjusted  the  rate  to  reflect 
inflation  through  the  POR  using  the 
Indian  WPI.  We  valued  rail  freight  using 
rates  published  by  the  Indian  Railway 
Conference  Association  in  1995.  We 
calculated  an  average  rate  per  kilometer 
and  adjusted  the  rate  to  reflect  inflation 
through  the  POR  using  the  hidian  WPI. 

7.  Ocean  Freight.  We  calculated  a 
value  for  ocean  freight  based  on  1996 
rate  quotes  from  Maersk  Inc.  We 
adjusted  the  rate  to  the  POR  using  the 
United  States  producer  price  index. 

8.  Marine  Insurance.  We  calculated  a 
value  for  marine  insurance  based  on  the 
GIF  value  of  the  TRBs  shipped.  We 
obtained  the  rate  used  thrisugh  queries 
we  made  directly  to  an  international 
marine  iilsxu^nce  provider.  Because  the 
information  obtained  was  from  a  period 
contemporaneoiis  with  the  POR,  no 
further  adjustments  were  necessary. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  dumping  margins  exist  for  the 
period  June  1, 1998,  through  November 
30. 1998: 


Manufacturer/exporter 

Margin 
(percent) 

Weihai 

0.00 

2CCBC  

0.00 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication.  A 
hearing,  if  requested,  will  be  held  42 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  and  rebuttal  briefe.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  which  must  be 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  35 
days  after  the  date  of  publication  of  this 
notice.  Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argiunent 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  siunmary  of  the  argument  with  an 
electronic  version  included. 

The  Department  will  publish  the  final 
results  within  90  days  after  the  date  on 
which  these  results  were  issued.  The 
final  results  will  include  oiu  analysis  of 
issues  raised  in  the  briefs  or  hearing. 

If  these  preliminary  results  are 
adopted  in  the  final  results,  we  will 
instruct  the  Customs  Service  to 
liquidate  the  entries  of  the  subject 
merchandise  entered,  or  withdrawn 
frt>m  warehouse,  for  consiunption 
during  the  POR,  without  regard  to 
antidiunping  duties.  The  following  cash 
deposit  requirements  will  be  effective 


upon  publication  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  for  the 
PRC  companies  named  above,  the  cash 
deposit  rates  will  be  the  rates  for  these 
Snns  established  in  the  final  results  of 
this  review,  except  that,  for  exporters 
with  de  minimis  rates,  i.e.,  less  than 
0.50  percent,  no  deposit  will  be 
required;  (2)  for  previously-reviewed 
PRC  and  non-PRC  exporters  vrith 
separate  rates,  the  cash  deposit  rate  will 
be  the  company-specific  rate  established 
for  the  most  recent  period;  (3)  for  all 
other  PRC  exporters,  the  rate  wUl  be  the 
PRC  country-wide  rate,  which  is  33.12 
percent;  and  (4)  for  all  other  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  ujitil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  section 
351.402(f)  of  our  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presiunption 
that  reimbursement  of  antidiunping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

We  are  issuing  and  publishing  these 
results  in  accordance  with  sections 
751(a){ll  and  777(i)(l)  of  the  Act. 

Dated:  August  10, 1999. 
Robert  S.  LaRusaa. 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  99-21716  Filed  8-19-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminiatration 

[I.D.  081609A] 

Environmental  Impact  Statement  (EIS) 
for  the  Proposed  Flahery  Management 
Plan  (FMP)  for  the  Coral  Reef 
Ecosystem  Fishery  Management  Plan 
of  the  Weatam  Pacific  Region  (Coral 
Reef  Ecoaystem  FMP);  EIS  for  the  FMP 
for  the  BottomHah  and  Seamount 
Qroundflsh  FIshsrIes  of  the  Western 
Pacific  Region;  (Bottomfish  and 
Seamount  Groundfish  Fisheries  FMP) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Aduiiuistratiuu  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  EISs; 

request  for  comments;  notice  of  scoping 

meeting. 

summary:  NOAA  annoimces  its 
intention  to  prepare  an  EIS  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  for 
the  proposed  Coral  Reef  Ecosystem 
FMP.  and  an  EIS  for  the  Bottomfish  and 
Seamount  Groundfish  Fisheries  FMP. 
The  Western  Pacific  Fishery 
Management  Coimcil  (Council)  will 
hold  a  public  scoping  hearing  in  Kona, 
Hawaii,  on  management  alternatives  to 
be  analyzed  under  both  EISs. 
DATES:  Written  comments  on  the  intent 
to  prepare  the  EISs  will  be  accepted  on 
or  before  September  10, 1999.  A  public 
scoping  meeting  is  scheduled  for  August 
31, 1999. 

ADDRESSES:  Written  comments  on  the 
intent  to  prepare  the  EISs  or  other 
aspects  of  the  scoping  documents, 
which  contain  suggested  alternatives 
and  potential  impacts,  should  be  sent  to, 
and  copies  of  the  scoping  documents  are 
available  frt>m,  Kitty  M.  Simonds, 
Executive  Director,  Western  Pacific 
Regional  Fishery  Management  Council, 
1164  Bishop  St.,  Suite  1400,  Honolulu, 
HI  96813,  and  to  Charles  Kamella, 
Administrator,  National  Marine 
Fisheries  Service,  Pacific  Islands  Area 
Office,  1601  Kapiolani  Blvd.,  Suite 
1110,  Honolulu  HI  96814. 

The  following  location  and  time  have 
been  set  for  the  scoping  meeting:  King 
Kamehameha's  Kona  Beach  Hotel 
(phone  808-329-2911),  2-Elua  Room. 
August  31, 1999,  6-8  p.m.  Phone 
contact  808-522-8220  for  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  at  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  A 
summary  of  the  Coral  Reef  Ecosystem 
FMP  will  be  presented  including  initial 
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recoii]|[  lendations  for  management 
actionj,  as  described  here.  Comments 
will  b  i  solicited  from  the  public  on 
these  I L  id  any  other  management 
altemi  i  ives  Uie  public  cares  to  offer. 

Mai  II  igement  measures  that  might  be 
adopted  in  the  Coral  Reef  Ecosystem 
FMP  include  permit  and  reporting 
requir^ents  for  non-subsistence 
harvest  of  coral  reef  resovut:es,  marine 
protected  areas  to  ensuire  greater 
conseiyation  and  management  to  special 
locati(^^  (e.g.,  Penguin  Bank, 
North' alestem  Hawaiian  Islands), 
allowil^le  gear  types  to  harvest  coral  reef 
resouines  in  the  U.S.  exclusive 
econoliiic  zone  {EEZ,  3-200  miles  (5.56 
to  370,4  km)  from  shore  in  Hawaii  and 
from  most  other  U.S.  Pacific  Islands), 
prohil^kion  on  use  of  g^ar  in  ways 
destru^ve  to  habitat,  and  a  framework 
management  process  to  add  future  new 
measupi^s.  The  FMP  would  also  include 
essentitl  fish  habitat  and  habitat  areas  of 
particular  concern,  including  fishing 
and  non-fishing  threats,  as  well  as  other 
components  of  FMPs  required  imder  the 
Magnilion-Stevens  Fishery 
Consei^ation  and  Management  Act 
(Magnfison-Stevens  Act).  An  additional 
measure,  still  under  consideration  for 
possible  inclusion,  is  a  ban  on  the 
possession  or  collection,  for  conunercial 
purposes,  of  wild  live  rock  and  coral 
(other  than  coral  covered  by  the  Fishery 
Management  Plan  for  the  Precious 
Corals  j  Fisheries  of  the  Western  Pacific 
Regiodl  The  collection  of  live  rock  or 
coral  fw  scientific  and  research 
purposes  and  the  collection  of  small 
amounts  of  live  coral  as  brood-stock  for 
captive  breeding/aquacultuie  would  be 
allowed  by  permit. 

The  {ttoral  Reef  Ecosystem  FMP,  and 
its  assiiciated  EIS,  woiild  be  the 
Council's  fifth  FMP  for  the  EEZ  for  all 
U.S.  Pacific  Islands.  This  area  includes 
nearly  1)1,000  km^  (4,000  square  miles) 
of  corail!  reefs.  Development  of  the  Coral 
Reef  Ecosystem  FMP  is  timely, 
considfiring  such  new  mandates  and 
initiatiiyes  as  the  April  1999  report  to 
Congrd^s  by  the  Ecosystem  Principles 
Advis(||y  Panel  on  Ecosystem-Based 
Fishery  I  Management,  the  President's 
1998  utecutive  Order  on  Coral  Reefs 
(E.0. 13089),  and  priorities  of  the  U.S. 
Coral  l|^0ef  Task  Force  and  the  U.S.  Coral 
Reef  Inliitiative,  as  well  as  the  provisions 
of  the  Magnuson^Stevens  Act,  as 
amendjad  by  the  Sustainable  Fisheries 
Act.  TI^^  draft  Coral  Reef  Ecosystem 
FMP  Wi^uld  describe  the  importance  of 
coral  rtef  resoiirces  to  Hawaii  and  the 
region  and  ciurent  and  potential  threats 
that  watrant  an  FMP  at  this  time. 
Inform^on  regarding  the  harvest  of 
these  r^ources  in  the  EEZ  is  largely 
unkno^.  Potential  for  unregidated 


harvest  and  bio-prospecting  for  reef  fish, 
live  grouper,  live  rock  and  coral  exists 
throughout  the  region. 

The  public  is  also  invited  to  assist  the 
Coimcil  in  developing  the  scope  of 
alternatives  and  impacts  that  should  be 
analyzed  in  an  EIS  for  the  Bottomfish 
and  Seamount  Groundfish  Fisheries 
FMP.  An  EIS  has  not  been  prepared  for 
the  FMP.  Since  the  FMP  was 
implemented  in  1986,  many  changes 
have  occurred  in  this  fishery,  and  with 
the  stocks  and  management  regimes.  As 
part  of  the  scoping  process  fw  the  EIS 
for  this  FMP,  the  public  is  also  invited 
to  comment  on  an  alternative  being 
considered  for  the  addition  of 
bottomfish  species  in  the  EEZ  aroimd 
the  U.S.  Pacific  Island  possessions  (and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)),  to  the 
management  imit  of  the  Bottomfish  and 
Seamount  Groundfish  FMP.  Federal 
regulations  for  the  EEZ  off  the  U.S. 
Pacific  Island  possessions  (and  the 
CNMI)  that  would  provide  basic 
protection  and  conservation  measures 
are  already  established  in  the  EEZs  for 
other  parts  of  the  Western  Pacific 
Region,  and  include  no  taking  with 
explosives,  poisons,  trawl  nets  or 
bottom-set  gillnets.  A  definition  of 
overfishing  for  a  list  of  identified  FMP 
management  unit  species  woiUd  be 
established  and  evaluated  annually, 
with  required  action  in  the  event  of 
overfishing. 

Spedd  Acconunodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  (see  ADDRESSES), 
808-522-8220  (voice)  or  808-522-8226 
(fax),  at  least  5  days  prior  to  the  meeting 
date.  . 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  16, 1999. 
Gary  C.  Nfatlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  99-21594  Filed  8-19-99;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Citrus  Associates  of  the  New  York 
Cotton  Exchange:  Proposed 
Amendments  to  the  Frozen 
Concentrated  Orange  Juice-2  (FCOJ- 
2)  Futures  Contract  Providing  for 
Delivery  of  FCOJ  Originating  in  Florida 
and  Brazil  Only,  Changing  the 
Contract's  Quality  Specifications  and 
Providing  for  Trading  of  the  FCOJ-2 
Futures  Contract  at  a  Price  Differential 
to  the  Existing  FCOJ-1  Futures 
Contract 

agency:  Commodity  Future^  Trading 

Commission. 

ACTION:  Notice  of  availability  of 

proposed  amendments  tn  contract  terms 

and  conditions. 

SUMMARY:  The  Citrus  Associates  of  the 
New  York  Cotton  Exchange  (CANYCE  or 
Exchange)  has  proposed  amendments  to 
the  Exchange's  dormant  frozen 
concentrated  orange  juice-2  (FCOJ-2) 
futures  contract.  The  proposed 
amendments  would  provide  for  the 
delivery  of  FCOJ  originating  in  Florida 
and  Brazil  only,  make  the  contract's 
quality  specifications  conform  to  the 
quality  specifications  of  the  FCOJ-1 
ftitiu^s  contract,  amend  the  contract's 
speculative  position  limits,  and  provide 
for  the  trading  of  the  FCOJ-2  futures 
contract  as  a  differential  price  spread  to 
the  FCOJ-1  futures  contract.  The 
Exchange  also  proposes  to  recommence 
trading  in  this  dormant  contract 
pursuant  to  the  provisions  for 
Commission  Regulation  5.2.  The 
proposed  amendments  were  submitted 
imder  the  Commission's  45-day  Fast 
Track  procedures  which  provides  that, 
absent  any  contrary  action  by  the 
Commission,  the  proposed  amendments 
may  be  deemed  approved  on  September 
27, 1999—45  days  after  the 
Commission's  receipt  of  the  proposals. 
The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
the  proposed  amendments  are  of  major 
economic  significance,  within  the 
meaning  of  section  5a(a)(12)  of  the 
Commodity  Exchange  Act  (Act),  and 
that  their  publication  is  in  the  public 
interest  and  will  assist  the  Commission 
in  considering  the  views  of  interested 
persons. 

DATES:  Comments  must  be  received  on 
or  before  September  7, 1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary',  Commodity 
Futures  Trading  Commission,  Three 
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Lafayette  Centre,  21st  Street,  NW 
Washington.  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretarydcftc.gov.  Reference  should  be 
made  to  the  proposed  amendments  to 
the  CANYCE  FCOJ-2  futures  contract. 
FOR  FURTHER  MFORMATION  CONTACT: 
Please  contact  John  Bird  of  the  Division 
of  Economic  Analysis.  Commodity 
Futures  Trading  Qimmission,  Three 
Lafayette  Centre,  2l8t  Street  NW, 
Washington,  DC  20581,  telephone  (202) 
418-5274.  Facsimile  number  (202)  418- 
5527.  Electronic  mail:  jbird@cftc.gov 
SUPPLEMENTARY  INFORMATION:  The 
Exchange  currently  is  designated  to 
trade  two  FCOJ  futures  contracts,  the 
actively  traded  FCOJ-1  futures  contract 
and  dormant  FCOJ-2  futures  contract. 
The  terms  and  conditions  of  the  FCOf- 
1  and  FCOJ-2  futures  contracts  are 
identical,  except  with  respect  to  the 
contracts'  quality  specificationiis.  In  this 
regard,  the  FCOJ-1  futures  contract 
provides  for  the  delivery  of  FCOJ  having 
a  Brix  value  of  acid  ratio  of  not  less  than 
14.0  to  1  and  not  more  than  18.0  to  1 
and  a  minimum  score  of  94,  with 
mininnim  component  quality  foctors  of 
37  for  color,  37  for  flavor,  and  19  for 
defects.  In  contract,  the  FCOJ-2  futures 
contract  provides  for  the  delivery  of 
FCOJ  having  a  Brix  value  to  acid  ratio 
of  not  less  than  13.0  to  1  and  not  more 
than  19.0  to  1  and  a  minimum  score  of 
92.  with  minimum  component  quality 
factors  of  36  for  color,  36  for  flavor,  and 
19  for  defacts. 

The  existing  terms  of  the  FCOJ-1  and 
FCOJ-2  futures  contracts  permit 
delivery  of  FCOJ  of  all  origins,  imported 
or  domestic.  In  addition,  both  futures 
contracts  provide  for  the  delivery  of 
shipping  certificates,  which  require  the 
certificate  issuers  to  load  FCOJ  into 
transportation  equipment  provided  by 
the  certificate  holder.  The  contracts' 
delivery  points  consist  of  approved 
delivery  facilities  located  at 
Wilmington.  Delaware;  Newark  and  Port 
Elizabeth,  New  Jersey,  in  11  specified 
coimties  in  California;  and  in  16 
specified  counties  in  central  Florida. 
FCOJ  is  deliverable  at  par  at  delivery 
facilities  located  in  Florida, 
Wilmington,  Newark  and  Port  Elizabeth. 
FCOJ  in  delivery  facilities  in  California 
is  deliverable  at  a  discount  of  10  cents 
per  poimd.  Currently,  a  trader's 
combined  position  in  the  FCOJ-1  and 
FCOJ-2  futures  contracts  is  subject  to 
speculative  position  limits  of  3,000 
contracts  in  all  contract  months 
combined,  1,800  contracts  in  individual 
non-spot  contract  months,  and  300 
contracts  in  the  spot  month. 


The  proposed  amendments  to  the 
FCOJ-2  futures  contract  would  limit  the 
origins  of  deliverable  FCOJ  to  FCOJ 
produced  in  Florida  and  Brazil.  In 
addition,  the  proposed  amendments 
would  make  the  FCOJ-2  futures 
contract's  quality  specifications 
identical  to  the  qu^ty  specifications  of 
the  FCOJ-1  futures  contract,  as  noted 
above. 

The  proposed  amendments  also 
would  provide  for  the  trading  of  the 
FCOJ-2  futures  contract  as  a  component 
of  a  differential  price  spread  between 
the  FCOJ-2  and  FCOJ-1  futures 
contracts  ("FCOJ  Differential 
Contracts")  during  most  of  the  trading 
life  of  an  FCOJ-2  contract  month.  In  this 
respect,  the  proposed  amendments 
define  a  long  FCOJ  Differential  Contract 
as  consisting  of  a  long  FCOJ-2  futures 
contract  and  a  short  FCOJ-1  futures 
contract.  A  short  FCOJ  Differential 
Contract  is  defined  as  a  short  FC0J^2 
futures  contract  and  a  long  FCOJ-1 
futures  contract.  The  FCOJ  Differential 
Contract  will  be  traded  as  a  single 
contract  until  the  second  business  day 
preceding  the  first  delivery  notice  day 
for  the  expiring  contract  month.  The 
proposed  amendments  would  provide 
that,  on  the  second  business  day 
preceding  the  first  delivery  notice  day 
for  a  contract  month,  each  FCOJ 
Differential  Contract  position  in  the 
expiring  contract  month  will  be  divided 
into  its  component  FCOJ-1  and  FCOJ- 
2  positions,  i.e.,  a  trader  will  receive  by 
book  entry  a  long  (short)  position  in  the 
FCOJ-2  futures  contract  and  an  opposite 
short  (long)  position  in  the  FCOJ-P 
futures  contract.  Trading  in  the  FCOJ-2 
futures  contract  will  then  continue  until 
the  first  delivery  notice  day,  with  the 
quoted  prices  reflecting  the  value  of 
FCOJ  originating  in  Florida  and  Brazil 
(not  the  price  spread  differential 
between  the  FCOJ-2  and  FCOJ-1  futures 
contracts).  Trading  in  the  FCOJ-2 
futiires  contract  would  end  on  the  first 
delivery  notice  day  for  a  contract  month 
and  all  positions  remaining  open  after 
the  close  of  trading  on  that  day  would 
be  settled  by  delivery.  The  proposed 
amendments  would  not  change  the 
existing  trading  and  delivery  notice 
periods  for  expiring  FCOJ-1  futures 
contract  months. 

In  addition,  the  proposed 
amendments  will  provide  for 
speculative  position  limits  of  3,000 
contracts  for  each  of  the  FCOJ-1  and 
FCOJ-2  futures  contracts  in  all  contract 
months  combined  and  1,800  contracts 
for  each  of  the  FCOJ-1  and  FCOJ-2 
futures  contracts  in  individual  non-spot 
contract  months.  The  spot  month 
speculative  position  limit  woidd 
continue  to  be  applicable  to  a  trader's 


combined  gross  position  in  the  FCOJ-1 
and  FCOJ-2  futiires  contracts. 

The  CANYCE  intends  to  make  the 
proposed  amendments  effective  in 
October  1, 1999  with  the 
commencement  of  trading  in  the  revised 
FCOJ-2  futures  contract. 

In  support  of  the  proposed 
amendments,  the  CANYCE  indicated 
that  the  proposal  to  trade  the  FCOJ-2 
futures  contract  as  a  component  of  a 
differential  price  spread  between  the 
FCOJ-2  and  FCOJ-1  futures  contract  is 
intended  to  avoid  diluting  the  open 
interest  and  trading  activity  in  the 
FCOJ-1  futures  contract.  Tlie  Exchange 
also  indicated  that  proposal  to  divide 
each  FCOJ  Differential  Contract  position 
into  its  FCOJ-2  fiitures  contract  and 
FCOJ-1  futures  contrart  components 
two  business  days  before  the  first  notice 
day  of  expiring  contract  months  is 
intended  to  allow  traders  sufficient  time 
to  adjust  their  futures  positions  as 
necessary.  In  addition,  the  CANYCE 
indicated  that,  because  FCOJ  that  meets 
the  proposed  delivery  requirements  of 
the  FCOJ-2  futures  contract  constitutes 
approximately  90%  of  all  FCOJ 
currently  deliverable  on  the  FCOJ-1 
futtires  contract,  there  will  be  an 
adequate  deliverable  supply  of  FCOJ 
available  for  the  amended  FCOJ-2 
futures  contract. 

The  Division  is  requesting  comments 
on  the  proposed  amendments  to  the 
FCOJ-2  futures  contract. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington,  DC  20581.  Copies  of  the 
proposed  amendments  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address,  by  phone  at 
(202)  418-5100,  or  via  the  Internet  at 
secretary@cftc.gov. 

Other  materials  submitted  by  the 
CANYCE  in  support  of  the  proposal  may 
be  available  upon  request  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  C.F.R.  Part 
145  (1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  C.F.R.  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI.  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
Mrritten  data,  views,  or  argiunents  on  die 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the 
CANYCE.  should  send  such  comments 
to  Jean  A.  Webb.  Secretary,  Commodity 


the  revised 
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Futur  5  i  Trading  Conunission,  Three 
Lafiayi  itte  Centre,  21st  Street  NW, 
Washliigton,  DC  20581  by  the  specified 
date. 

IssumI  in  Washington,  DC,  on  August  16, 
1999.  j  I 

John  it.lMielke, 

Actingpirector. 

[FR  Ddc.  99-21671  Filed  a-19-99:  8:45  am) 

BiujNQ  ^ooE  aasi-oi-M 


DEPAerrMENT  OF  EDUCATION 
[CFDaI  No.  84.170] 

OmcJ  0f  Postsacondary  Education, 
Dapaittnant  of  Education;  Notice 
Invitiii^Applicationa  for  Jacob  K. 
Javtta  Fellowahip  Program  New 
Awafd#  fbr  Racal  Year  (FY)  2000 

Purppse  of  Program:  The  purpose  of 
the  Jatbb  K.  Javits  Fellowship  (JKJ) 
Program  is  to  award  fellowships  to 
eligible  students  of  superior  ability, 
selected  on  the  basis  of  demonstrated 
achievement,  financial  need,  and 
exceptional  promise  to  imdertake 
graduate  study  leading  to  a  doctoral 
degre^  tor  a  Master  of  Fiae  Arts  (MFA) 
at  accredited  institutions  of  higher 
,  education  in  selected  fields  of  the  arts, 
hiunanities,  or  social  sciences. 

Eligible  Applicants:  Individuals  who 
at  the  time  of  application  have  not  yet 
completed  their  first  year  of  graduate 
study  ipr  will  be  entering  graduate 
school  In  academic  year  2000-2001,  and 
who  are  eligible  to  receive  any  grant, 
loan,  or  work  assistance  and  intend  to 
pursue  I  a  doctoral  degree  or  MFA  in 
fields  isielected  by  the  JKJ  Board  at 
accredited  U.S.  institutions  of  higher 
education.  Individuals  must  be  U.S. 
citizeiii  or  nationals,  permanent 
resideiiks  of  the  U.S.,  or  citizens  of  any 
one  ofjme  Freely  Associated  States. 

Deadline  for  Transmittal  of 
Applications:  November  29, 1999. 

Applications  Available:  September 
27, 1996. 

Available  Funds:  $1,973,400.  The 
estimeitjad  amount  of  funds  available  for 
new  awards  is  based  on  the 
Admii^istration's  request  for  this 
prognlti  for  FY  2000.  The  actual  level 
of  fun4ing,  if  any,  is  contingent  on  final 
congressional  action. 

Estimated  Range  of  Awards: 
$11,000— $25,500. 

Estimated  Average  Size  of  the 
Awards:  $25,300. 

Estimated  Number  of  Awards:  78 
individual  fellowships. 

Note:  rhe  Department  is  not  bound  by  any 
estimat  b  s  in  this  notice. 

Proj^  3  rt  Period:  Up  to  48  months. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75  (except  as  provided 
in  34  CFR  650.3(b)),  77,  82,  85  and  86;    . 
and  (b)  The  regulations  in  34  CFR  part 
650. 

SUPPLEMENTARY  INFORMATION: 

Stipend  Level 

The  Secretary  will  determine  the 
maximiun  allowable  fellowship  stipend 
for  academic  year  2000-2001,  based  on 
the  level  of  support  that  the  National 
Science  Foundation  will  provide  for  its 
graduate  fellowships.  We  anticipate  that 
the  fellowship  stipend  will  be  $15,000 
or  the  individual  fellow's  financial 
need,  as  determined  by  part  F  nf  title  IV 
of  the  Higher  Education  Act  of  1965,  as 
amended,  whichever  is  less. 

Institutional  Payment 

The  Secretary  will  determine  the 
institutional  payment  for  academic  year 
2000-2001  by  adjusting  the  academic 
year  1999-2000  institutional  payment, 
which  was  $10,375  per  fellow,  by  the 
Department  of  Labor's  December  1999 
projection  of  the  Consiuner  Price  Index 
for  the  year  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Burton,  Jacob  K.  Javits 
Fellowship  Program,  U.S.  Department  of 
Education,  International  Education  and 
Graduate  Programs  Service,  400 
Maryland  Avenue,  SW.,  Suite  600-B, 
Portals  Building,  Washington,  DC 
20202-5247.  Telephone:  (202)  260- 
3574.  The  e-mail  address  for  Ms.  Burton 
is  melissa burton@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Relay 
Service  (FRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  Individuals 
with  disabiUties  may  obtain  a  copy  of 
the  application  package  in  an  alternate 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

FOR  APPUCATIONS  CONTACT:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  fi«e):  1-877-433-7827. 
FAX:  (301)  470-1244.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  (toll  firee):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  Web  site  at:  http:// 


www.ed.gov/pubs/edpubs.html  or  at  its 
e-mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  84.170. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  ynii  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  bee,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  tile  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://wwrw.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1134-1134d. 
Dated:  August  16. 1999. 
Claudio  R.  Prieto, 

Acting  Assistant  Secretary,  Offic»of 
Postsecondary  Education. 
[FR  Doc.  99-21628  Filed  8-19-99:  8:45  am] 
BIUJNQ  CODE  4000-O1-U 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.1 53A] 

Office  Of  Postsecondary  Education, 
Business  and  International;  Education 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Rscal  Year  (FY) 
2000 

Purpose  of  Program:  The  Business 
and  International  Education  Program 
provides  grants  to  institutions  of  higher 
education  to  enhance  international 
business  education  programs  and  to 
expand  the  capacity  of  the  business 
community  to  engage  in  international 
economic  activities. 

Eligible  Applicants:  Institutions  of 
higher  education  that  enter  into 
agreements  with  trade  associations, 
business  enterprises  or  trade 
organizations  that  are  engaged  in 
international  economic  activity. 

Deadline  for  Transmittal  of 
Applications:  November  1, 1999. 

Deadline  for  Intergovernmental 
Review:  December  31, 1999. 

Applications  Available:  September  7, 
1999. 
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Available  Funds:  $1,900,000.  The 
estimated  amount  of  funds  available  for 
new  awards  under  this  competition  is 
based  on  the  Administration's  request 
for  this  program  for  FY  2000.  The  actual 
level  of  funding,  if  any,  is  contingent  on 
final  congressional  action. 

Estimated  Range  of  Awards:  $50,000- 
$90,000. 

Estimated  Avemge  Size  of  Awards: 
$82,609  per  year. 

Estimated  Number  of  Awards:  23. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  79,  82,  85,  and 
86;  and  (b)  The  regulations  for  these 
programs  as  follows:  34  CFR  parts  655 
and  661. 

SUPPLEMENTARY  mFORMATKW:  Matching 
requirement:  Under  Part  B,  section 
613(d)  Higher  Education  Act  of  1965 
(HEA),  Business  and  International 
Education  Program  grantees  must 
provide  no  less  than  50  percent  of  the 
total  cost  of  projects  in  each  fiscal  year. 
Example:  The  institution's  total  costs  of 
the  proposed  project  will  be  $140,000 
per  year.  The  institution  may  request  a 
grant  in  the  amount  of  $70,000  or  less. 
The  institution  must  provide  the 
remaining  $70,000  in  cash  or  in-kind 
contributionsT 

FOR  APPLICATIONS  OR  tNTORMATiON 
CONTACT:  Tanyelle  Richardson,  Business 
and  International  Education  Program, 
U.S.  Department  of  Education, 
International  Education  and  Graduate 
Programs  Service.  400  Maryland 
Avenue,  SW.,  Suite  600  Portals 
Building.  Washington,  DC  20202-5331. 
Telephone:  202-260-3383.  The  e-mail 
address  for  Ms.  Richardson  is 

tanyelle richardson@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Relay 
Service  (FRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  Individuals 
with  disabilities  may  obtain  a  copy  of 
the  application  package  in  an  alternate 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 


documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news/html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  widi 
Search,  which  is  available  bee  at  either 
of  the  previous  sites.  If  you  have  any 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  D.C.  area,  at  (202)  512- 
1530. 

Note:  The  ofBcial  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1130a- 
1130b. 

Dated:  August  16. 1999. 
Claudio  R.  Prieto, 
Acting  Assistant  Secretary  Office  of 
Postsecondary  Education . 
[FR  Doc.  99-21629  Filed  8-19-99:  8:45  am] 

BILUNQ  CODE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

[CFDA  No  84.274A] 

Office  of  Poetaecondery  Education, 
Department  of  Education;  Notice 
Inviting  Appllortiona  for  American 
Overaeaa  Reeearcti  Center*  Program 
New  Awanto  for  Fiacal  Yeer  (FY)  2000 

Purpose  of  Program:  The  American 
Overseas  Researdi  Centers  (AORC) 
Program  supports  American  overseas 
research  centers  that  are  consortia  of 
institutions  of  higher  education,  to 
enable  these  centers  to  promote 
postgraduate  research,  exchanges,  and 
area  studies. 

Support  includes  funds  to  pay  all  or 
a  portion  of  the  costs  of  establishing  or 
operating  centers  or  programs  of 
activities,  including:  faculty  and  staff 
stipends  and  salaries;  faculty,  staff,  and 
student  travel;  operation  and 
maintenance  of  overseas  facilities; 
teaching  and  research  materials; 
acquisition,  maintenance,  and 
preservation  of  library  collections; 
bringing  visiting  scholars  and  faculty  to 
a  center  to  teach  or  to  conduct  research; 
organizing  and  managing  conferences;    . 
and  the  publication  and  dissemination 
of  material  for  the  scholarly  and  general 
public. 

Eligible  Applicants:  Centers  that:  (1) 
Receive  more  than  50  percent  of  their 
funding  from  public  or  private  United 


States  sources;  (2)  have  a  permanent 
presence  in  the  coimtry  in  which  the 
overseas  center  is  located;  and,  (3)  are 
organizations  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1986,  which  are  exempt  from  taxation 
under  section  501(a)  of  the  Code. 

Deadline  for  Transmittal  of 
Applications:  November  4, 1999. 

Deadline  for  Intergovernmental 
fleyiew:  January  3,  2000. 

Applications  Available:  September  2, 
1999. 

Available  Funds:  $700,000.  The 
estimated  amount  of  funds  available  for 
new  awards  is  based  on  the 
Administration's  request  for  this 
program  for  FY  2000.  The  actual  level 
of  funding,  if  any,  is  contingent  upon 
final  cougrussional  action. 

Estimated  Range  of  Awards: 
$55,000— $95,000. 

Estimated  Average  Size  of  Awards: 
$64,000  per  year. 

Estimated  Number  of  Awards:  11, 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  There  are  no 
program  specific  regulations.  Applicants 
are  directed  to  section  609  of  part  A, 
title  VI,  of  the  Higher  Education  Act  of 
1965,  as  amended,  the  authorizing 
statute  governing  thg  AORC  Program; 
and,  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79,  82,  85,  and 
86. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Cheryl  E.  Gibbs,  American 
Overseas  Research  Centers  Program, 
U.S.  Department  of  Education, 
International  Education  and  Graduate 
Programs  Service,  400  Maryland 
Avenue,  SW,  Suite  600,  Portals 
Building.  Washington.  DC  20202-5331. 
Telephone:  (202)  401-9785.  The  e-mail 
address  for  Ms.  Gibbs  is  cheryl — 
gibbs@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Relay 
Service  (FRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  specified 
in  the  preceding  paragraph.  Individuals 
with  disabilities  may  obtain  a  copy  of 
the  application  package  in  an  alternate 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Docuinent 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
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dociuiisnts  published  in  the  Federal 
Regisliar,  in  text  or  Adobe  Portable 
Dociutiient  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http:/)l^fo.ed.gov/fedreg.htm 
http://iww.ed.gov/news/html 

To  ik$e  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  £ree  at  either 
of  the  previous  sites.  If  you  have  any 
questions  about  using  the  PDF,  call  the 
U.S.  QQvemment  Printing  Office  (GPO) 
toll  fr^,  at  1-888-293-6498;  or  in  the 
Washilogton,  DC  area,  at  (202)  512-1530. 

Notet  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Fedanal  Regulations  is  available  on  GPO 
Aecessj  ^t:  http://vv\rw.access.gpo.gov/nara/ 
index.ni  ml 

Pro^im  Authority:  20  U.S.C.  1128a. 
Dated:  August  16, 1999. 
Claudi(>|R.  Prieto, 

Acting  Assistant  Secretary,  Office  of 
Postsecandary  Education. 

(FR  Doy  99-21630  Filed  8-19-99;  8:45  am) 

BILUNG  l000€  4000-01-U 


DEPARTM 
Offlcej^S 


ENT  OF  ENERGY 


Office!^  Science;  Office  of  Science 
nnan^lai  Assistance  Program  Notice 
99-23;  Outstanding  Junior  investigator 
Program 

I 

AGENCV:  U.S.  Department  of  Energy 
(DOE)j 

ACTKMJ:  Notice  inviting  grant 
applications. 


SUMMAIAY:  The  Division  of  High  Energy 
Physic^a  of  the  Office  of  Science  (SC), 
U.S.  Djspartment  of  Energy,  hereby 
aimou^es  its  interest  in  receiving  grant 
applications  for  support  imder  its 
Outstanding  Junior  Investigator  (OJI) 
Program.  Applications  should  be  from 
tenure*-track  faculty  investigators  who 
are  cujfently  involved  in  experimental 
or  theoretical  high  energy  physics  or 
accelerator  physics  research,  and  should 
be  subniitted  through  a  U.S.  academic 
institution.  The  purpose  of  this  program 
is  to  subport  the  development  of 
individual  research  programs  of 
outsta^^iing  scientists  early  in  their 
career^ J  Awards  made  under  this 
prograt^  will  help  to  maintain  the 
vitality  lof  university  research  and  assure 
continued  excellence  in  the  teaching  of 
physiosi 

DATES:  To  permit  timely  consideration 
for  award  in  fiscal  year  2000,  formal 
applica  ions  submitted  in  response  to 
this  not  ice  should  be  received  before 
NoveniW  2, 1999. 


ADDRESSES:  Completed  formal 
applications  referencing  Program  Notice 
99-23  should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Science, 
Grants  and  Contracts  Division,  SC-64, 
19901  Germantown  Road,  Germantown, 
Maryland  20874-1290,  ATTN:  Program 
Notice  99-23.  The  above  address  must 
also  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail,  any  other  commercial 
mail  delivery  service,  or  when  hand 
carried  by  the  applicant.  An  original 
and  seven  copies  of  the  application 
must  be  submitted.  Due  to  the 
anticipated  number  of  reviewers,  it 
would  be  helpful  for  each  applicant  to 
submit  an  additional  four  copies  of  the 
application. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeffrey  Mandula,  Division  of  High 
Energy  Physics,  SC-221  (GTN),  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290.  Telephone:  (301) 
903-4829.  E-Mail: 
jeffi:ey.mandula@science.doe.gov 
SUPPLEMENTARY  INFORMATION:  The 
Outstanding  Junior  Investigator  program 
was  started  in  1978  by  the  Department 
of  Energy's  Office  of  Energy  Research.  A 
principal  goal  of  this  program  is  to 
identify  exceptionally  talented  new  high 
energy  physicists  early  in  their  careers 
and  assist  and  facilitate  the 
development  of  their  research  programs. 
Eligibility  for  awards  under  this  notice 
is  therefore  restricted  to  non-tenured 
investigators  who  are  conducting 
experimental  or  theoretical  high  energy 
physics  or  accelerator  physics  research. 
Since  its  debut,  the  program  has 
initiated  support  for  between  five  and 
ten  new  Outstanding  Junior 
Investigators  each  year.  The  program 
has  been  ^ry  successful  and 
contributes  importantly  to  the  vigor  of 
the  U.S.  High  Energy  Physics  program. 
Applicants  should  request  support 
luider  this  notice  for  normal  research 
project  costs  as  required  to  conduct 
their  proposed  research  activities.  The 
full  range  of  activities  currently 
supported  by  the  Division  of  High 
Energy  Physics  is  eligible  for  support 
under  this  program. 

The  DOE  expects  to  make  five  to  ten 
grant  awards  in  fiscal  year  2000  to  meet 
the  objectives  of  this  program.  It  is 
anticipated  that  approximately  $400,000 
will  be  available  in  fiscal  year  2000, 
subject  to  availability  of  appropriated 
funds.  Inlhe  past,  awards  have  averaged 
$50,000  per  year,  with  the  number  of 
awards  determined  by  the  niunber  of 
excellent  applications  and  the  total 
funds  available  for  this  program. 
Multiple  year  fimding  of  grant  awards  is 


expected,  with  funding  provided  on  an 
annual  basis  subject  to  availability  of 
funds.  Renewal  beyond  the  initial 
project  period  is  normal  so  long  as  the 
recipient's  tenure  status  is  unchanged. 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
criteria,  which  are  listed  in  descending 
order  of  importance  as  set  forth  in  10 
CFR  605.10(d): 

1.  Scientific  and/or  technical  merit  of 
the  project; 

2.  Appropriateness  of  the  proposed 
method  or  approach; 

3.  Competency  of  applicant's 
personnel  and  adequacy  of  proposed 
resources;  and 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  and  10  CFR  Part 
605.  Electronic  access  to  the  application 
guide  and  required  forms  is  available  on 
the  World  Wide  Web  at:  http:// 
www.er.doe.gov/production/grants/ 
grants.html 

The  Catalog  Of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC  on  August  13, 
1999. 

John  Rodney  Claris 

Associate  Director  of  Science  for  Resource 
Management,  Office  of  Science. 
(FR  Doc.  99-21651  Filed  8-19-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federai  Energy  Regulatory 
Commission 

[Dock«t  No.  1099-423-^)00.  FERC  Form  No. 
423] 

Proposed  Information  Collection  and 
Request  for  Comments 

August  16,  1999. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
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specific  aspects  of  the  informatioD 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
October  19, 1999. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  firom,  and  written  comments 
may  be  submitted  to,  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
MiUer,  Office  of  the  Chief  Information 
Officer,  a-1,  888  First  Street  NE, 
Washington,  DC  20426. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  tax  at 
(202)  208-2425  and  by  E-mail  at 
mike.miUei^erc.fed.  us. 
SUPPLEMENTARY  INFORMATION:  The 
information  collected  imder  the 
requirements  of  FERC  Form  No.  423, 
"Monthly  Report  of  Cost  and  Quality  of 
Fueb  for  Electric  Plants"  (OMB  No. 
1902-0024)  is  used  by  the  Commission 
to  implement  the  statutory  provisions  of 
Section  205,  of  the  Federal  Power  Act, 


as  amended  by  Section  208  of  the  Public 
Utility  Regulatory  Policies  Act  (49  Stat. 
851;  16  U.S.C.  824d).  The  Commission 
describes  Form  423  filing  requirements 
in  the  Code  of  Federal  Regulations 
(CFR)  under  18  CFR  Part  141.61. 

FERC  Form  No.  423  gathers  basic  cost 
and  quality  of  fuels  for  electric  plants. 
The  Commission  staff  uses  the  Form  423 
information  to  conduct  fuel  reviews 
imder  Section  205(a)  and  (e)  of  the  FPA, 
rate  investigations,  and  to  track 
wholesale  market  changes  and  trends 
under  emerging  competitive  forces. 
Other  government  agencies  use  Form 
423  to  track  the  supply,  disposition  and 
prices  of  fuel  on  national  and  regional 
levels  and  for  environmental 
assessments.  Electric  utilities  and  other 
wholesale  electric  participants  use  the 
Form  423  data  to  assess  the  competitive 
marketplace. 

Action 

The  Commission  is  requesting  a  three- 
year  extension  of  the  current  expiration 


date.  The  Commission  staff  is  currently 
exploring  the  fling  of  Form  423 
information  electronically  (using  a  web- 
based  application)  in  lieu  of  the  present 
system  of  mailing  paper  filings  to  the 
Commission.  If  the  Commission 
proposes  to  convert  to  electronic  filing 
of  Form  423  data,  a  Notice  of  Proposed 
Rulemaking  will  be  issued  proposing  to 
amend  the  Commission's  regulations  to 
provide  for  the  electronic  filing  of  FERC 
423.  Such  a  proposal  may  also  seek  to 
eliminate  the  current  signature 
requirement  and  simply  require  the 
identification  of  a  representative  at  each 
utility  responsible  for  submitting  the 
data  electronically.  The  representative 
will  be  given  a  password  and 
identification  code  to  ensure  system 
integrity. 

Burden  Statement 

Public  reporting  burden  for  this 
collection  is  estimated  as: 


Number  o( 

Annual  responses 
per  respondent 

Average  burden  hours 
per  response 

Total  annual 
burden  hours 

rssponaents 

(1) 

(2) 

(3) 

(1)x(2)x(3) 

702 

12 

1.5 

12.638 

The  reduction  in  the  number  of 
annual  respondents  (plants)  from  735  to 
702  is  due  to  mergers  and  dispositions 
of  various  utilities  generating  assets  and 
plants  that  have  retired  in  the  last  three 
years.  Estimated  cost  burden  to 
respondents:  12,636  hours/2080  hours 
per  year  x  $109,889=$667,576;  (i.e., 
12,636  hours  divided  by  2,080  hours  per 
full  time  emloyee  per  year  multiplied  by 
$109,889  per  year  equals  $667,576). 
Reporting  burden  includes  the  total 
time,  effort  and  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information.  The  estimate 
of  respondent  cost  is  based  upon 
salaries  for  professional  and  clerical 
support,  as  well  as  direct  and  indirect 


overhead  costs.  Direct  costs  include  all 
costs  directly  attributable  to  providing 
this  information,  such  as  administrative 
costs  and  the  cost  for  information 
technology.  Indrect  or  overhead  costs 
are  costs  inciured  by  an  organization  in 
support  of  its  mission.  These  costs 
apply  to  activities  which  benefit  the 
whole  organization  rather  than  any  one 
particular  function  or  activity. 

Conunents  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  virill 
have  practical  applications;  (2)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality, 
utilization  and  clarity  of  the  information 
to  be  collected;  (4)  ways  to  minimize  the 
burden  of  the  collection  on  respondents, 
induding  the  proposed  electronic 
submission  of  responses;  (5)  the 
magnitude  of  the  impact  of  the 
conversion  to  electronic  filing  on 
respondents;  (6)  the  proposed 
elimination  of  signature  requirement;  (7) 
any  existence  of  a  competitive 
disadvantage  caused  by  publicly 
providing  information  in  Form  423  to 


which  competitors  would  have  access 
(without  a  corresponding  obligation  on 
its  competitiors  not  subject  to  the 
Commission's  reporting  requirements); 
and  (8)  the  relevancy  of  the  information 
currently  collected  given  the  current 
transition  from  cost-based  to  a  fully 
competitive  wholesale  electric  market. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[PR  Doc.  9»-21599  Filed  &-l»-99;  8:45  am) 
BHJJNG  COOe  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisakxi 

[Docket  No.  IC9»-714-000.  FERC  Fonn  No. 
714] 

Propoaad  Information  Collection  and 
Raquaat  for  Comnianta 

August  16, 1999. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

coUection  and  request  for  conunents. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  the  Federal  Energy 


/e  access 


Regulattpry  Commission  (Commission)  is 
solicitjag  public  comment  on  the 
specifild  aspects  of  the  information 
collection  described  below. 

DATE8:|  Consideration  will  be  given  to 
comm^tits  submitted  on  or  before 
October  19, 1999. 

AODRE$$ES:  Copies  of  the  proposed 
collectiDn  of  inifbrmation  can  be 
obtain^^  from,  and  written  comments 
may  b^jsubmitted  to,  the  Federal  Energy 
Regulaltbry  Commission,  Attn:  Michael 
MUler  j  bffice  of  the  Chief  Information 
OfficeB,iCI-l,  888  First  Street,  NE, 
Washiiigton,  DC,  20426. 

FOR  FUffTHER  mFORMATKM  CONTACT: 
Michaf  1  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425,  and  by  E-mail  at 
mike.miller@ferc.fed.us. 
SUPPt^l|IENTARY  INFORMATION:  The 
inform^on  collected  luder  the 
requirements  for  FERC  Form  No.  714, 
"Annual  electric  Control  and  Planning 
Area  Rnport"  (OMB  No.  1902-0140),  is 
used  byi  the  Commission  to  implement 
the  statutory  provisions  of  Sections  202, 
207,  2li,  211-213  of  the  Federal  Power 
Act  (Ff  Kl  as  amended  (49  Stat.  838;  16 
U.S.C.  :791a-825r),  and  particularly 
SectioQi]^  304,  309,  and  311.  The 
Commission  describes  the  Form  714 
filing  rgquirements  in  the  Code  of 
Federal  ;Regidations  (CFR)  under  18  CFR 
Part  14(]  .51. 

FER<p  Form  No.  714  gathers  basic 
utility  p  perating  and  planning 
inform  iion,  primarily  on  a  control  area 


basis.  The  Commission  staff  uses  the 
Form  714  data  for  the  purpose  of 
evaluating  utility  operations  related  to 
proposed  mergers,  interconnections, 
wholesale  rate  investigations,  and 
wholesale  maricet  changes  and  trends 
imder  emerging  competitive  forces. 
Such  evaluations  are  made  to  assess 
system  reliability,  costs  and  other 
operating  attributes.  Other  government 
agencies  use  the  Form  714  data  to 
monitor  power  plant  emissions.  Electric 
utilities  and  other  wholesale  electric 
participants  use  the  Form  714  data  to 
identify  and  monitor  economic  and 
capacity  constraints  in  the  transmission 
system. 

Action 

The  Commission  is  requesting  a  three- 
year  extension  of  the  ciurent  expiration 
date. 

The  United  States  Environmental 
Protection  Agency  (EPA)  filed 
comments  during  the  last  OMB 
recertification  process  for  the  FERC 
Form  714  recommending  the  following 
three  modifications: 

•  Development  of  an  electronic  filing 
procedure; 

•  Submission  of  monthly  data  along 
with  the  annual  reporting  of  Part  U, 
Schedide  5  information  (interchange 
with  neighboring  control  areas);  and 

•  Change  ^e  filing  date  of  Form  714 
from  June  1,  to  March  1,  in  order  to 
provide  for  a  timely  analysis  of  the 
structural  changes  in  the  industry. 


Unfortimately,  there  was  not  enough 
time  available  diiring  the  last  clearance 
cycle  to  address  EPA's  request.  During 
this  cycle,  the  Commission  staff  intends 
to  address  EPA's  suggestions,  and 
invites  comments  on  them.  Specifically, 
the  Commission  staff  is  currently 
exploring  the  fiUng  of  Form  714 
information  electronically  (using  a  web- 
based  application)  in  lieu  of  the  present 
combined  system  of  mailing  paper 
filings  and  electronic  media  (diskettes) 
to  the  Commission.  If  the  Commission 
decides  to  propose  to  convert  to 
electronic  filing  of  Form  714,  a  Notice 
of  Proposed  Rulemaking  will  be  issued 
proposing  to  amend  the  Commission's 
regulations  to  provide  for  the  electronic 
filing  of  Form  714.  Such  a  proposal  may 
also  seek  to  eliminate  the  current 
signatiu-e  requirement  and  simply 
require  the  identification  of  a 
representative  at  each  utility  responsible 
for  submitting  the  data  electronically. 
The  representative  will  be  given  a 
password  and  identification  code  to 
ensure  system  integrity. 

The  Commission  st^  is  also 
considering  the  adoption  of  the  other 
suggestions  made  by  EPA;  requiring  the 
submission  of  monthly  scheduled  and 
actual  Interchange  energy  data  in 
addition  to  the  annual  data  reported  in 
Part  II,  Schedule  5;  and  moving  th^. 
filing  date  to  March  1. 

Burden  Statement 

Public  reporting  burden  for  this 
collection  is  estimated  as: 


Number 

of 

respondents 

(1) 


237 


Annual 

responses 

per  respondent 

(2) 


1 


Average  burden 

hours  per 

response 

(3) 


45 


Total 

annual 
burden  hours 
(1)x(2)x(3) 


10.665 


The :  "f  duction  of  aimual  respondents 
boxa  29p  to  237  is  due  to  an  increase  in 
the  ntiitiber  of  mergers  and  a 
corresponding  reduction  in  the  number 
of  Form  714  respondents.  In  addition, 
the  coQTersion  to  electronic  filing  is 
estima^^  to  reduce  average  burden 
hours  |»fer  respondent  (ft-om  50  hours 
presen^,  to  45).  The  estimated  cost 
burdeni  jto  respondents:  10,665  hours/ 
2080  hJAirs  per  year  x  $109,889  per  year 
=  $563,445.  Reporting  biu-den  includes 
the  total  time,  effort,  or  financiaT 
resount^s  expended  to  generate, 
maintaih,  retain,  disclose,  or  provide  the 
inform  ^ion  including:  (1)  Reviewing 
instructions;  (2)  developing,  acquiring, 
installiiig,  and  utilizing  technology  and 
system }' for  the  purpose  of  collecting, 
validat  iQg,  verifying,  processing, 
mainta  tiling,  disclosing  and  providing 


information;  (3)  adjusting  the  existing 
ways  to  comply  with  any  previously 
applicable  instructions  and 
requirements;  (4)  training  personnel  to 
respond  to  a  collection  of  information; 
(5)  searching  data  sources;  (6) 
completing  and  revievdng  the  collection 
of  information;  and  (7)  transmitting,  or 
otherwise  disclosing  the  information. 
The  estimate  of  respondent  cost  is  based 
upon  salaries  for  professional  and 
clerical  support,  as  well  as  direct  and 
indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 


than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  information  collection, 
including  the  EPA  proposed 
modifications,  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Commission,  including  whether  the 
information  will  have  practical 
applications;  (2)  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  information  collection, 
including  the  validitv^of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utilization 
and  clarity  of  the  collected  information; 
(4)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents,    = 
including  the  proposed  electronic 
submission  of  responses:  (5)  the 
magnitude  of  the  impact  of  the 
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conversion  to  electrooic  filing  on 
respondents:  (6)  the  proposed 
elimination  of  the  signature 
requirement;  (7)  any  existence  of  a 
competitive  disadvantage  caused  by 
publicly  providing  information  in  Form 
714  to  which  competitors  would  have 
access  (without  a  corresponding 
obligation  on  its  competitors  not  subject 
to  the  Commission's  reporting 
requirements);  (8)  the  relevancy  of  the 
information  currently  collected  given 
the  current  transition  from  cost-based  lo 
a  fully  competitive  wholesale  electric 
market;  (9)  whether  the  proposed  filing 
date  change  from  Jime  1  to  March  1  is 
unduly  burdensome;  and  (10)  the 
burden  of  requiring  monthly  control 
area  scheduled  and  actual  interchange 
data. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21600  Filed  8-19-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FMtonil  Energy  Regulatory 
Commiaalon 


(DoelMt  No.  IC9»-715-000,  FERC  Fonii  Na 
7151 

Propoaed  Information  Collection  and 
Racjuaat  for  Conunenta 

August  16, 1999. 

agency:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  proposed  information 
collection  and  request  for  comments. 


SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
October  19. 1999. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from,  and  written  comments 
may  be  submitted  to,  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  a-1,  888  First  Street,  NE, 
Washington.  DC  20426. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)  208-2425.  and  by  E-mail  at 
mike.millerdferc.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
information  collected  imder  the 
requirements  for  FERC  Form  No.  715, 
"Annual  Transmission  Planning  and 
Evaluation  Report"  (OMB  No.  1902- 
0171),  is  used  by  the  Commission  to 
implement  the  statutory  provisions  of 
Sections  202,  207,  210,  211-213  of  the 
Federal  Power  Act  (FPA),  as  amended 
(49  Stat.  838;  16  U.S.C.  791a-825r)  and 
particularly  Sections  213(b),  304,  309, 
and  311.  The  Commission  describes  the 
Form  715  filing  requirements  in  the 
Code  of  Federal  Regulations  (CFR) 
under  18  CFR  Part  141.300. 

FERC  Form  No.  715  gathers  basic 
electric  transmission  systems 
information.  The  Commission  staff  uses 
the  Form  715  information  to  evaluate 


available  transmission  capacity  and 
transmission  constraints  on  electric 
transmission  systems.  Electrical 
transmission  system  customers  use  the 
information  to  determine  transmission 
availability.  Transmission  dependent 
utilities  use  the  information  to 
determine  transmission  availability 
from  alternative  wholesale  suppliers. 
Federal,  military  and  private  agencies 
use  the  information  to  simulate  various 
scenarios  and  test  theories  in  order  to 
improve  the  ciurent  transmission 
system. 

Action 

The  Commission  is  requesting  a  three- 
year  extension  of  the  current  expiration 
date.  The  Commission  staff  is  currently 
exploring  the  filing  of  Form  715 
information  electronically  (using  a  web- 
based  application)  in  lieu  of  the  present 
combined  system  of  mailing  paper 
filings  and  electronic  media  (diskettes) 
to  the  Commission.  If  the  Commission 
proposes  to  convert  to  electronic  filing 
of  Form  715  data,  a  Notice  of  Proposed 
Rulemaking  will  be  issued  proposing  to 
amend  the  Commission's  regulations  to 
provide  for  the  electronic  filing  of  Form 
715.  Such  a  proposal  may  also  seek  to 
eliminate  the  current  signature 
requirement  and  simply  require  the 
identification  of  a  representative  at  each 
utility  responsible  for  submitting  the 
data  electronicaUy.  The  representative 
will  be  given  a  password  and 
identification  code  to  ensure  system 
integrity. 

Burden  Statement 

Public  reporting  burden  for  this 
collection  is  estimated  as: 


Number  of 
respondents 

(1) 

Annual  responses  per  respondent 
(2) 

Average  burden  hours  per  re- 
sponse 

(3) 

Total  annual  burden  hours 
(1)x(2)x(3) 

117 

1 

95 

11,115 

The  reduction  of  annual  respondents 
fit>m  200  to  117  is  due  to  two  factors. 
The  first  factor  is  an  increase  in  the 
number  of  mergers.  The  second  factor  is 
the  increase  in  the  use  of  a  secondary 
entity  to  file  the  Form  715.  For  example, 
the  data  is  compiled  by  individual 
utilities  and  submitted  to  the  NERC 
region.  The  NERC  region  consolidates 
the  information  of  its  members  into  a 
single  response  and  submits  it  to  the 
Commission.  These  two  factors  resulted 
in  a  reduction  in  the  niunber  of  Form 
715  respondents.  In  addition,  the 
conversion  to  electronic  filing  (if 
implemented)  is  estimated  to  reduce 


average  burden  hours  per  respondent 
(fi^m  100  hours  presently,  to  95).  The 
estimated  cost  burden  to  respondents: 
11,115/2080  hours  per  year  x  $109,889 
per  year  =  $587,219.  Reporting  burden 
includes  the  total  time,  effort,  or 
financial  resources  expended  to 
generate,  maintain,  retain,  disclose,  or 
provide  the  information  including:  (1) 
Reviewing  instructions;  (2)  developing, 
acquiring,  installing,  and  utilizing 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  verifying, 
processing,  maintaining,  disclosing  and 
providing  information;  (3)  adjusting  the 
existing  ways  to  comply  with  any 


previously  applicable  instructions  and 
requirements;  (4)  training  personnel  to 
respond  to  a  collection  of  information; 
(5)  searching  data  sources;  (6) 
completing  and  reviewing  the  collection 
of  information;  and  (7)  transmitting,  or 
otherwise  disclosing  the  information. 
The  estimate  of  respondent  cost  is  based 
upon  salaries  for  professional  and 
clerical  support,  as  well  as  direct  and 
indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 


Federal  Register /Vol.  64,  No.  161 /Friday,  August  20,  1999 /Notices 


45523 


organj^  ation  in  support  of  its  mission. 
These  (»8ts  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  aWy  one  particular  function  or 
activity. 

Conjiinents  are  invited  on:  (1)  Whether 
the  proposed  information  collection  is 
necesi^ry  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  will 
have  wactical  applications;  (2)  the 
acciuacy  of  the  Commission's  estimate 
of  thell^urden  of  the  proposed 
infonnktion  collection,  including  the 
validity  of  the  methodology  and 
assiunptions  used;  (3)  ways  to  enhance 
the  q^flity,  utilization  and  clarity  of  the 
collecjt^d  information;  (4)  ways  to 
miuimize  the  burden  of  die  information 
collection  on  respondents,  including  the 
proposed  electronic  submission  of 
responses;  (5)  the  magnitude  of  the 
impact  of  the  conversion  to  electronic 
filing  on  respondents;  (6)  the  proposed 
elimination  of  the  signature 
requit*ment;  (7)  any  existence  of  a 
compodtive  disadvantage  caused  by 
publitiy  providing  information  in  Form 
715  to  which  competitors  would  have 
access  (without  corresponding 
obUgation  on  its  competitors  not  subject 
to  the  Commission's  reporting 
requirements);  and  (8)  the  relevancy  of 
the  inlormation  ciurentiy  collected 
given  the  current  transition  from  cost- 
base<^  to  a  fully  competitive  wholesale 
electtiC  market. 
LinwcMd  A.  Watson,  Jr., 
ActingSecretary. 
(FR  Dofc.  99-21601  Filed  8-19-99;  8:45  am] 

BILlJN«iCODE  Cn7-01-M 


DEPARTMENT  OF  ENERGY 

Fedefil  Energy  Regulatory 
ComHiisslon 

[Docile  No.  RP99-384-001] 

ANRj^torage  Company;  Notice  Of   - 
Compliance  HIIng 

Augu^  16, 1999. 

Taite  notice  that  on  August  10, 1999, 
ANR|  Storage  Company  (ANRS)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Orig^al  Volume  No.  1,  the  tariff  sheet 
listed  below,  to  be  effective  August  1, 
19991. 
Substitute  Second  Revised  Sheet  No.  132B 

AN^  states  the  attached  sheet  is 
bein^lfiledincompliance  with  die  - 
Commission's  Order  issued  on  July  27, 
1999.  at  Docket  No.  RP99-384-000. 


ANRS  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti«et,  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regidations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-21606  Filed  8-19-99;  8:45  am) 

BMJJNG  CODE  e717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Dociwt  No.  RP99-372-001] 

Blue  Lake  Gas  Storage  Company; 
Notice  of  Compliance  Rling 

August  16,  1999. 

Take  notice  that  on  August  10, 1999, 
Blue  Lake  Gas  Storage  Company  (Blue 
Lake)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Voliune 
No.  1,  the  tariff  sheet  listed  below,  to  be 
effective  August  1, 1999. 
Substitute  Third  Revised  Sheet  No.  133A 

Blue  Lake  states  the  attached  tariff 
sheet  is  being  filed  in  compliance  with 
the  Commission's  Order  issued  on  July 
27,  1999,  at  Docket  No.  RP99-372-0O0. 

Blue  Lake  states  that  copies  of  the- 
filing  were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
204Z6,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conunission's  Regxdations.  Protests 
Will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rimsJitm  {call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  ]t,. 

Acting  Secretary. 

(FR  Doc.  99-21605  Filed  8-19-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

[Docket  No.  RP9»-452-001] 

Caprocic  Pipeline  Co.;  Notice  of  TarW 
Filing 

August  16, 1999. 

Take  noticfe  that  on  August  12, 1999, 
Caprock  Pipeline  Co.  (CAPROCK) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  Sheet,  with  an 
effective  date  of  September  1, 1999: 

Substitute  Original  Sheet  No.  24J 

CAPROCK  is  submitting  this  filing  to 
correct  the  duplication  of  below  listed 
tariff  sheet  that  occiured  when  the 
original  filing  to  incorporate  new 
interactive  computer  system  was  made 
on  Jvdy  30, 1999. 

CAPROCK  states  that  copies  of  this 
filing  have  been  served  upon  all  affected 
firm  customers  of  CAPROCK  and 
applicable  state  agencies. 

Any  person  desiring  to  protest  this 
filing  shotdd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filwi  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the  ' 
web  at  http://www.ferc.fed.us/online/ 
rims.htin  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[FR  Doc.  99-21611  Filed  8-19-99;  8:45  am) 
BHJJNG  CODE  vm-m-M 
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DEPARTMENT  OF  ENERGY 

Federal  Enal^y  Regulalory 
Commiaaion 

[Doctat  No.  RP99-423-001] 

Cova  Point  LNG  UmHad  Partnarahip; 
Nottoe  of  Tariff  niing 

August  16, 1999. 

Take  notice  that  on  August  11, 1999, 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point)  tendered  for  filing  to 
become  part  of  Cove  Point's  FERC  Gas 
Tariff,  First  Revised  Voliune  No.  1,  the 
following  tariff  sheet  to  be  effective 
August  1, 1999: 

Substitute  Sixth  Revised  Sheet  No.  136 

Cove  Point  states  that  this  tariff  sheet 
is  being  filed  to  comply  with  the 
Commission's  Office  of  Pipeline 
Regulation  letter  order  of  July  27, 1999, 
reqtiiring  Cove  Point  to  incorporate 
GISB  standard  2.3.20  by  refarence  or 
verbatim. 

Cove  Point  states  that  copies  of  the 
filing  were  served  upon  Cove  Point's 
customers  and  interested  state 
regulatory  commissioners. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210-of 
the  Commission's  Regulations.  Protests 
wall  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http:www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Llnwrood  A.  Watavn,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-21607  Filed  8-19-99;  8:45  am] 

BILLING  CODE  anT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaton 

[Doeiwt  No.  RP99-437-001] 

Dauphin  Mand  Gathering  Pertnera; 
Notice  of  Complience  Rling 

August  16,  1999. 

Take  notice  that  on  August  10, 1999, 
Dauphin  Island  Gathering  Partners 
(DIGP)  tendered  for  filing  as  part  of  its 


FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  the  following  tariff  sheets,  with 
an  effective  date  of  August  1. 1999: 

Substitute  First  Revised  Sheet  No.  255 
Substitute  Original  Sheet  No.  2S5A 

DIGP  States  that  the  filing  is  being 
made  in  compliance  with  tibe 
Commission's  order  issued  on  July  27. 
1999  in  Docket  No.  RP99-437-000. 

Any  [}erson  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be  . 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fisd.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21610  Filed  8-19-99;  8:45  am] 
aiLiJNG  CODE  STir-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DocicM  No.  RP99-42»-001] 


Eaat  Tenneeaee  Natural  Gaa  Company; 
Notice  of  Compliance  Hiing 

August  16, 1999. 

Take  notice  that  on  August  11, 1999, 
East  Teimessee  Natiiral  Gas  Company 
(East  Teimessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Fifth  Revised 
Sheet  No.  101,  Substitute  Sixth  Revised 
Sheet  No.  176  and  Second  Revised 
Sheet  No.  177,  with  an  effective  date  of 
August  1, 1999. 

cast  Tennessee  states  the  attached 
tariff  sheets  are  submitted  in 
compliance  with  the  Commission's  Jidy 
27, 1999  Letter  Order  (July  27  Order)  in 
Docket  No.  RP99-428.  East  Tennessee 
states  that  in  the  July  23  Order,  the 
Commission  required  East  Tennessee  to 
file  revised  tariff  sheets  which  (1) 
separately  identifies  as  Version  1.2  the 
existing  data  sets  for  which  an  extension 
of  time  was  granted  and  (2)  incorporates 
as  Version  1.3  Data  Set  3.4.4.  which  East 
Teimessee  excluded  from  its  extension 
as  related  to  a  service  which  it  did  not 


provide.  East  Tennessee  further  states 
that  the  attached  revised  tariff  sheets 
reflect  the  required  changes. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  fcnr 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-21608  Filed  8-19-99;  8:45  am] 
MLLMG  CODE  8717-01-11 


DEPARTMENT  OF  ENERGY 

FMIeral  Energy  Regulatory 
Commiaaion 

[Ooeint  No.  RPM-434-001] 

Gulf  Statee  Tranamieeion  Corporation; 
Notice  of  Compliance  Hiing 

August  16, 1999. 

Take  notice  that  on  August  10, 1999, 
Gulf  States  Transmission  Corporation 
(Gulf  States)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  certain  revised  tariff  sheets,  with 
an  effective  date  of  August  1, 1999. 

Gulf  States  states  that  it  is  filing  these 
tariff  sheets  to  comply  with  the 
Commission's  July  27, 1999  Letter  Order 
in  the  above-referenced  docket  (July  27 
Letter  Order). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


BHXmOCDOE 
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rims.l^l^  (call  202-208-2222  for 

assistance). 

LinwoMl  A.  Watson,  Jr., 

Acting  I  ecretary. 

IFR  Doc,  99-21609  Filed  &-1^99;  8:45  am) 

BUJNO  <  OOE  •717-41-M 


DEPARTMENT  OF  ENERGY 

Federfl  Energy  Regulatory 
Comv 


No.  RP99^38-001] 

Sea  Rqbin  Pipeline  Company;  Notice 
of  Prajboaed  Changea  to  FERC  Gaa 
Term" 

August  ^6, 1999. 

Tak^i  notice  that  on  August  12, 1999, 
Sea  Rdbin  Pipeline  Company  (Sea 
RobinJ  tendered  for  filing  as  part  of  its 
FERC  ^as  Tariff,  First  Revised  Volume 
No.  l,|$eventh  Revised  Sheet  No.  95,  to 
beconi^  effective  September  1, 1999. 

Sea  l^obin  states  that  the  purpose  of 
this  filibg  is  to  comply  with  the 
Commission's  order  dated  July  28, 1999 
in  the  above-referenced  docket.  Sea 
Robini^tes  that  consistent  with  the 
July  2<  I  order,  it  has  removed  the 
reference  to  markets  or  other  geographic 
areas  in  category  five  of  its  new  section 
29  to  tjl^e  General  Terms  and  Conditions. 
Such  ikfew  Section  29  specifies  the  types 
of  rate  discounts  Sea  Robin  may  grant  to 
its  shippers  without  filing  a 
noncoraorming  service  agreement. 

Sea  Jiobin  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  Should  file  a  protest  with  the 
Feder^  Energy  Regulatory  Commission, 
888  Fifit  Street,  NE,  Washington,  DC 
20426i  ya.  accordance  with  Section 
385.2l!l  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conunission's  Regulations.  Protests 
will  b0  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  tak^h,  but  will  not  serve  to  make 
protesunts  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  I  This  filing  may  be  viewed  on  the 
web  ati|ittp://www.ferc.fed.us/online/ 
(call  202-208-2222  for 
^ce). 
A.  Watson,  Jr., 
Acting  ^  dcretary. 

[FR  Doc.  99-21604  Filed  8-19-99;  8:45  am] 
MLLiNQ  CDOE  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regutatory 
Commlaalon 

[Doctot  No.  GT99-64-000] 

Tenneaaee  Gaa  Pipeline  Company; 
Notice  of  Tariff  Rling 

August  16, 1999 

Take  notice  that  on  August  11, 1999, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  and 
Commission  approval:  (1)  a  Gas 
Transportation  Agreement  between 
Tennessee  and  Pemex  Gas  y 
Petroquimica  Basica  (PGPB  Service 
Agreement),  and  (2)  Fifth  Revised  Sheet 
No.  413  of  Tennessee's  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1.  Tennessee 
requests  an  effective  date  of  September 
1, 1999. 

Tennessee  states  the  PGPB  Service 
Agreement  is  being  filed  as  a  non- 
conforming service  agreement.  In 
addition,  Tennessee  states  the  tariff 
sheet  references  the  PGPB  Service 
Agreement  as  a  non-conforming  service 
agreement. 

On  October  20, 1998,  in  Docket  No. 
CP99-28-000,  Tennessee  filed  pursuant 
to  Section  3  of  the  NGA  and  Subparts 
B  arid  C  of  Part  153  of  the  Commission's 
Regulations  for:  (i)  an  order  authorizing 
the  siting,  construction,  operation,  and 
maintenance  of  pipeline  facilities  and 
the  place  of  entry  and  exit  for  import 
and  export  of  natural  gas  at  the 
International  boimdary  between  the 
United  States  and  Mexico  in  Hidalgo 
Coimty,  Texas;  and  (ii)  a  Presidential 
Permit  for  the  construction,  operation, 
maintenance,  and  connection  of  such 
facilities.  In  addition,  on  October  20, 
1998  in  Docket  No.  CP99-29-O00, 
Tennessee  filed  a  request  imder  the 
Commission's  blanket  authorization 
prior  notice  procedures  in  order  to 
obtain  Commission  authorization  to 
construct  and  operate  a  new  delivery 
point  and  related  facilities  to  permit 
delivery  of  up  to  185,000  Dth  per  day 
of  natural  gas  to  PGPB  near  the 
International  boimdary  between  the 
United  States  and  Mexico.  In 
connection  with  this  project,  on 
September  30, 1998,  Tennessee  and 
PGPB  executed  the  PGPB  Service 
Agreement  for  use  under  Tennessee's 
Rate  Schedule  FT-A  for  transportation 
of  up  to  185,000  Dth  per  day  for  PGPB 
upon  completion  and  in-service  of  the 
facilities. 

Tennessee  states  that  it  is  filing  the 
PGPB  Service  Agreement  for 
Commission  approval  as  a  non- 
conforming service  agreement  pursuant 
to  Section  154.1(d)  of  the  Commission's 
regulations  because  the  PGPB  Service 


Agreement  contains  provisions  which 
may  "deviate  in  [a]  material  aspect" 
from  Tennessee's  pro  forma  FT-A 
Agreement. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  ail  of 
Tennessee's  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Lin  wood  A.  Watson,  Jr^ 
Acting  Secretary. 

[FR  Doc.  99-21603  Filed  8-19-99;  8:45  am] 
BOUNO  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  ER99-3475-000,  et  al.] 

Allegheny  Power  Service  Corporation, 
at  al.,  Electric  Rate  and  Corjjorate 
Regulation  Rlinga 

August  13.  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER99-3475-0001 

Take  notice  that  on  August  6, 1999. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Amendment  No.  1  to 
Supplement  No.  24  to  complete  filing 
requirements  for  two  (2)  new  Customers 
of  the  Market  Rate  Tariff  under  which 
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Allegheny  Power  offers  generation 
services. 

Allegheny  Power  requests  a  waiver  of 
notice  reqiiirements  to  make  service 
available  as  of  June  7, 1999,  to  Enteigy 
Power  Marketing  Corporation  and 
Williams  Energy  Marketing  &  Trading 
Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Louisrille  Gas  and  Electric  Company 
Kentucky  Utilities  Company 

(Docket  No.  ER99-^00»-000) 

Take  notice  that  on  August  6, 1999, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  (LG&E/KU).  tendered 
for  filing  an  unexecuted  Service 
Agreement  between  LG&E/KU  and 
LGftE  Energy  Marketing,  Inc.,  under 
LG&E/KU's  MBSS  Rate  Schedule. 

Cbflunent  date:  August  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER99-4010-000) 

Take  notice  that  on  August  6, 1999, 
The  Dayton  Power  and  Light  Company 
(DP&L),  tendered  for  filing  an 
Amendment  to  DP&L's  Intercoimection 
Agreement  with  the  City  of  Piqua. 
designated  as  DP&L's  FERC  Electric  Rate 
Schedule  No.  41,  and  an  Amendment  to 
the  Power  Services  Agreements  between 
DP&L  and  each  of  the  following 
customers:  Village  of  Arcanum  (DP&L's 
FERC  Electric  Rate  Schedule  No.  42), 
Village  of  Eldorado  (DP&L's  FERC 
Electric  Rate  Schedule  No.  49),  Village 
of  Jackson  Center  (DP&L's  FERC  Electric 
Rate  Schedule  No.  43),  Village  of 
Lakeview  (DP&L's  FERC  Electric  Rate 
Schedule  No.  44),  Village  of  Mendon 
(DP&L's  FERC  Electric  Rate  Schedule 
No.  45),  Village  of  Minster  (DP&L's 
FERC  Electric  Rate  Schedule  No.  50), 
Village  of  New  Bremen  (DP&L's  FERC 
Electric  Rate  Schedule  No.  46),  City  of 
Tipp  aty  (DP&L's  FERC  Electric  Rate 
Schedule  No.  51),  Village  of  Versailles 
(DP&L's  FERC  Electric  Rate  Schedule 
No.  52),  Village  of  Waynesfield  (DP&L's 
FERC  Electric  Rate  Schedule  No.  47), 
and  Village  of  Yellow  Spring  (DP&L's 
FERC  Electric  Rate  Schedule  No.  53). 

DP&L  states  that  the  Amendments  are 
intended  to  clarify  certain  of  the 


agreements'  terms  and  conditions,  such 
as  those  pertaining  to  Firm  Power 
Reservation,  Firm  Power  Load  Factor, 
scheduling  procedures  and  other 
matters. 

DP&L  states  that  it  has  served  a  copy 
of  the  filing  upon  each  of  the  affected 
customers  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  August  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99^011-000l 

Take  notice  that  on  August  6, 1999, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Participating  Generator 
Agreement  between  the  ISO  and  The 
Regents  of  the  University  of  California 
on  behalf  of  its  Davis  Campus  Medical 
Center  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  The  Regents  of  the  University 
of  California  on  behalf  of  its  Davis 
Campus  Medical  Center  and  the 
California  Public  Utilities  Commission. 

Comment  date:  August  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  California  Independent  Sjrstem 
Operator  Corporation 

(Docket  No.  ER99-401 2-000] 

Take  notice  that  on  August  6, 1999, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Meter  Service  Agreement  for  ISO 
Metered  Entities  (Meter  Service 
Agreement)  between  the  ISO  and  The 
Regents  of  the  University  of  California 
on  behalf  of  its  Davis  Campus  Medical 
Center  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  The  Regents  of  the  University 
of  California  on  behalf  of  its  Davis 
Campus  Medical  Center  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  to  be  made 
effective  as  of  July  26, 1999. 

Comment  date:  August  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER99-4013-O0OJ 

Take  notice  that  on  August  26, 1999, 
Puget  Sound  Energy,  Inc.  (PSE), 
tendered  for  filing  a  Notice  of 
Cancellation  of  a  Service  Agreement 
filed  im^er  the  provisions  of  PSE's 
market-based  rates  tariff,  FERC  Electric 


Tariff,  First  Revised  Voliune  No.  8,  with 
Cinergy  Capital  and  Trading,  Inc., 
(Cinergy). 

PSE  states  that  a  copy  of  the  filing  was 
served  upon  Cinergy. 

Comment  date:  August  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER99-401 4-000] 

Take  notice  that  on  August  6, 1999, 
Puget  Soimd  Energy,  Inc.  (PSE), 
tendered  for  filing  a  Service  Agreement 
under  the  provisions  of  PSE's  market- 
based  rates  tariff,  FERC  Electric  Tariff, 
First  Revised  Volume  No.  8,  with 
Cinergy  Services,  Inc.  (as  agent  for  and 
on  behalf  of  The  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy,  Inc.) 
(Cinergy). 

A  copy  of  the  filing  was  served  upon 
Cinergy. 

Comment  date:  August  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  &  Light  Company 

(Docket  No.  ER99-4015-000] 

Take  notice  that  on  August  6, 1999, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  Service  Agreement 
with  Cargill-Alliant,  LLC  for  service 
pursuant  to  FPL's  Market  Based  Rates 
Tariff. 

FPL  requests  that  the  Service 
Agreement  be  made  effective  on  July  12, 
1999. 

Comment  date:  August  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Ameren  Services  Company 

(Docket  No.  ER99-401&-000] 

Take  notice  that  on  August  6, 1999. 
Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Network  Operating 
Agreement  and  a  Service  Agreement  for 
Network  Integration  Transmission 
Service  between  ASC  and  the  City  of 
Newton.  Illinois  (the  City).  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  the  City  pursuant  to  Ameren's 
Open  Access  Tariff. 

Continent  date:  August  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ameren  Services  Company 

(Docket  No.  ER99-4017-O00] 

Take  notice  that  on  August  6, 1999, 
Ameren  Services  Company  (ASC)  as 
Agent  for  Union  Electric  Company  (UE) 
and  Central  Illinois  Public  Service 
Company  (CIPS)  tendered  for  filing  a 
Service  Agreement  for  Market  Based 
Rate  Power  Sales  between  CIPS  and  the 
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City  of  I  lewton  (the  City).  Illinois.  ASC 
asserts  t  tiat  the  purpose  of  the 
Agreenbent  is  to  permit  ASC  to  make 
sales  of  capacity  and  energy  at  market 
based  nates  to  the  City  pursuant  to 
ASC's  Market  Based  Rate  Power  Sales 
Tariff  filed  in  Docket  No.  ER98-3285- 
000.      11 

Comment  date:  August  26, 1999,  in 
accordipce  with  Standard  Paragraph  E 
at  the  ekd  of  this  notice. 

11.  Hail^r  Cogeneration  Company 

(Docket  Wo.  ER99-4018-0001 

Takej notice  that  on  August  6, 1999, 
Harbor'^ogeneration  Company  (Harbor 
CogeneoFfation),  tendered  for  filing  an 
Energy  Sales  and  Fuel  Sales  Agreement 
for  wholesale  power  sales  transactions 
imder  Harbor  Cogeneration's  market- 
based  M^olesale  power  sales  tariff, 
FERC  filJBctric  Tariff  Original  Volume 
No.  1,  l^tween  Harbor  Cogeneration  and 
Edison  Mission  Marketing  and  Trading 
Co.  (EMMT),  dated  as  of  June  14, 1999. 

Compient  date:  August  26, 1999,  in 
accord4]ice  with  Standard  Paragraph  E 
at  the  e^d  of  this  notice. 

12.  isd  kew  England  Inc. 

[Docket  ^o.  ER99-4019-000] 

Takeiikotice  that  on  August  6, 1999 
ISO  NeW  England  Inc.  (the  ISO), 
tendered  for  filing,  pursuant  to  Section 
205  of  tibe  Federal  Power  Act,  a  request 
for  exp^(lited  acceptance  of  an 
Emergency  Rule  implementing  a  Load 
Responjsb  Program. 

Copi^i  of  said  filing  have  been  served 
upon  th^  Participants  in  the  New 
Englani^' Power  Pool,  non-Participant 
transmission  customers  and  to  the  New 
England  State  Governors  and  Regulatory 
Commissions. 

Comment  date:  May  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Allflgheny  Energy  Supply  Company 

[Docket  No.  ERg9-^020-000] 

Take  notice  that  on  August  6, 1999. 
Alleghejiiy  Energy  Supply  Company 
tenderef]  for  filing  a  market  rate  tariff  of 
general  japplicability  under  which  it 
proposes  to  sell  capacity  and  energy  at 
market-^^ed  rates,  including  sales  to  its 
franchise  utility  affiliates  tmder  an 
index-bfijBed  cap. 

Allegiieny  Energy  Supply  Company 
requests  |an  August  15, 1999,  e^ctive 
date.     . . 

CopicH  of  the  filing  have  been 
providea  to  the  PubUc  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  IjJtility  Commission,  the 
Marylaho  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 


Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  West  Penn  Power  Company 
(Allegheny  Power) 

(Docket  No.  ER9&-402 1-000] 

Take  notice  that  on  August  6, 1999, 
Allegheny  Power,  on  behalf  of 
Monongahela  Power  Company,  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company,  tendered  for 
filing  Supplement  No.  30  to  its  market- 
based  rate  schedule  on  file  with  the 
Commission  in  Docket  No.  ER98-1466- 
000.  Supplement  No.  30  would  permit 
the  Allegheny  Power  companies  to 
make  power  sales  among  ihe  franchised 
affiliates  capped  at  a  regional  index 
price  all  as  more  fully  described  in  the 
application. 

Allegheny  Power  requests  an  August 
15. 1999  effective  date. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Alleghray  Power  Service 
Corpor^on,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER99-402 2-000] 

Take  notice  that  on  August  6, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  29  to  add  two 
(2)  new  Customers  to  the  Market  Rate 
Tariff  under  which  Allegheny  Power 
offers  generation  services. 

Alle^eny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  August  5, 1999,  to  PP&L, 
Inc.,  and  Cleco  Marketing  &  Trading 
LLC. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
PubUc  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 


Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  26,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Enei;gy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
£md  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parGes  to  the  proceeding. 
Any  person  wishing  to  become  a  psirty^ 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21598  Filed  8-19-99;  8:45  am] 
BHJJNQ  CODE  6n7-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Doctot  No.  ER99-3992-000,  at  al.] 

Illinoie  Power  Company,  et  el.;  Electrie 
Rate  and  Corporate  Regulation  Rllnge 

August  12, 1999. 

.  Take  notice  that  the  following  filings 
have  been  made  with,  the  Commission: 

1.  Illinois  Power  Company 

[Docket  No.  ER99-3992-000I 

Take  notice  that  on  August  5, 1999, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  American  Municipal 
Power — Ohio,  Inc.,  will  take  service 
under  Illinois  Power  Company's  Power 
Sales  Tariff.  The  agreements  are  based 
on  the  Form  of  Service  Agreement  in 
Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  July  7, 1999. 

Comment  date:  August  25.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Duqaesne  Light  Company 

[Docket  No.  ER99-4006-000) 

Take  notice  that  on  August  5, 1999, 
Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
dated  August  4, 1999  with  Florida 
Power  ft  Light  Company  undm  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Florida  Power  ft  Light  Company  as  a    ■ 
customer  imder  the  Tariff. 

DLC  requests  an  effisctive  date  of 
August  4, 1999,  for  the  Service 
Agreement. 

Comment  date:  August  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Duqaesne  Light  Company 

(Dodwt  No.  ER99-4007-000) 

Take  notice  that  on  August  5, 1999, 
Eluquesne  Light  Company  (DLC). 
tendered  for  filing  a  Service  Agreement 
dated  August  4, 1999  with  DTE  Energy 
Trading,  Inc.  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  adds  DTE  Energy  Trading, 
Inc.  as  a  customer  under  the  Tariff. 

DLC  requests  an  efiioctive  date  of 
August  4, 1999  for  the  Service 
Agreement. 

Comment  date:  August  25, 1999,  in 
accordance  with  St&adard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PnUic  Service  Cinqiany  of  New 
Msxioo 

(Docket  No.  ER99-399S-O00] 

Take  notice  that  on  August  5, 1999, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  Amendment 
Two  to  the  Palo  Verde  to  Westwing 
Firm  Point-to-Point  Transmission 
Service  Agreement  (PNM  Service 
Agreement  No.  69);  Amendment  Two  to 
the  San  Juan  to  Greenlee  Firm  Point-to- 
Point  Transmission  Service  Agreement 
(PNM  Service  Agreement  No.  70);  and 
Amendment  Two  to  the  San  Juan  to 
Coionado  Firm  Point-to-Point 
Transmission  Service  Agreement  (PNM 
Sorvice  Agreement  No.  71);  all  dated 
July  5, 1999.  The  Service  Agreements 
are  between  PNM  Transmission 
Development  and  Contracts 
(Transmission  Provider)  and  PNM 
Wholesale  Power  Marketing 
(Transmission  Customer),  and  the 
purpose  of  the  Amendments  is  to 
conform  the  Service  Agreements  with 
PNM's  Settlement  Rates  for  mandatory 
ancillary  services  accepted  for  filing  by 
the  Commission  by  Letter  Order  dated 
April  6. 1999. 

PNM  requests  waiver  of  the 
Commissions  notice  requirements  in 
order  that  the  three  Amendments  are 
efiioctive  retroactive  to  August  1, 1998. 


Copies  of  this  filing  have  been 
provided  to  PNM  Transmission 
Development  and  Contracts,  PNM 
Wholesale  Power  Marketing,  and  the 
New  Mexico  Public  Regulation 
Commission.  PNM's  filing  is  available 
for  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Comment  date:  August  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Energy  Services,  Inc.,  American 
Energy  Trading,  Inc.,  II.Q.  Energy 
Services  (U.S.)  Inc.,  EnerZ  Corporation, 
Senqira  Energy  Trading  Corp.,  Conoco 
Power  Marketing  Inc.,  LGftE  Energy 
Marinting  Inc.,  Enron  Power 
Marketing,  Inc.,  and  Tenaska  Power 
Services  Co. 

[Docket  No.  ER95-1021-016,  ER97-36(W)11. 
ER97-651-009,  ERg6-3064-O13,  ER94- 
1691-025,  ER95-1441-016,  ER95-1441-018, 
ER94-1 188-029,  ER94-24-031,  and  ER94- 
389-020] 

Take  notice  that  on  August  2, 1999, 
the  above-mentioned  power  marketers/ 
or  public  utilities  tendered  for  filing 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

6.  CohudUa  Power  Mariceting, 
C(»nnionwealth  Energy  Corporation, 
Astra  Power,  LLC,  Astra  Power,  LLC, 
Enraaerve,  L.C,  Enron  Energy  Services, 
Inc.,  Reliant  Energy  Services,  Inc., 
Energy  Resource  Marketing  Inc., 
People's  Electric  Corporation,  Clinton 
Energy  Management  Services,  In.,  and 
Calpine  Power  Services  Conq^any 

[Docket  No.  ER97-3667-007,  ER97-4253- 
000,  ER98-3378-004,  ER98-3 3 78-005, 
ER9fr-182-015.  ER98-13-011.  ER94-1247- 
022,  ER94-1580-019,  ER98-3 7 19-004, 
ER96-3934-004.  and  ER94-1545-0181 

Take  notice  that  on  August  4, 1999, 
the  above-mentioned  power  marketers/ 
or  public  utilities  tendered  for  filing 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 


7.  Reliant  Energy  Ormond  Beach,  LLC, 
Reliant  Energy  Coolwater,  LLC,  Reliant 
Energy  Manoalay,  LLC,  Dighton  Power 
Associates  Limited  Partnership,  UAE 
Lowell  Power  LLC,  Reliant  EiMrgy 
Etiwanda,  LLC,  StratErgy,  Inc.,  SouA 
Carolina  Electric  ft  Gas  Company, 
Calnrillo  Power  II  LLC,  El  Dorado 
Energy,  LLC,  and  Reliant  Energy 
ElIwood,LLC, 

[Docket  No.  ER99-3990-000,  ER99-3989- 
000.  ER99-3988-000,  ER99~4025-000, 
ER99-3993-000,  ER99-3991-000,  ER99- 
1410-O02,  ER99-3984-000,  ER99-3986-000. 
ER99-3985-000,  and  ER99-3987-000] 

Take  notice  that  on  August  4, 1999, 
the  above-mentioned  power  marketers/ 
or  public  utilities  tendered  for  filing 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Company  SOTvices,  Inc. 

(Docket  No.  ER91-150-013,  and  ER91-326- 
005) 

Take  notice  that  on  August  5, 1999, 
Southern  Company  Services,  Inc.  (SCS), 
as  agent  for  Alabama  Power  Company, 
Georgia  Power  Company  (GPC),  Gulf 
Power  Company,  Mississippi  Power 
Company,  and  Savannah  Electric  and 
Power  Company  (collectively  Southern 
Companies),  tendered  for  filing  a  refund 
report. 

Comment  date:  August  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Duquesne  Light  Company 

[Docket  No.  ER99-4008-000] 

Take  notice  that  on  August  5, 1999, 
Duquesne  Light  Company  (DLC) 
'tendered  for  filing  a  Service  Agreement 
dated  August  4. 1999  with  Florida 
Power  ft  Light  Company  imder  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Florida  Power  ft  Light  Company  as  a 
customer  tmder  the  Tariff. 

DLC  requests  an  effective  date  of 
August  4, 1999,  for  the  Service 
Agreement. 

Comment  date:  August  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ameren  Services  Company 

[Docket  No.  ER99-3994-O00] 

Take  notice  that  on  August  5, 1999, 
Ameren  Services  Company  (Ameren), 
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tendeitiq  for  filing  Service  Agreements 
for  Market  Based  Rate  Power  Sales 
between  Ameren  and  ProLiance  Energy, 
LLC,  Piiblic  Service  Electric  &  Gas 
Company  and  Southwestern  Electric 
Coopeit^ve,  Inc.  (the  parties).  Ameren 
asserts  {that  the  purpose  of  the 
Agreen^^nts  is  to  permit  Ameren  to 
make  s^es  of  capacity  and  energy  at 
market  based  rates  to  the  parties 
pursua^  to  Ameren's  Market  Based 
Rate  Pdwer  Sales  Tariff  filed  in  Docket 
No.  ER9B-3285-OO0. 

Comment  date:  August  25, 1999,  in 
accord^ce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  AE$|Eastem  Energy,  L.P. 

[Docket  r  lo.  ER99-328O-00O] 

Takejitotice  that  on  August  5, 1999, 
AES  Eajsjlem  Energy,  L.P.,  1001  North 
19th  Stiiiet,  Suite  2000,  Arlington,  VA 
22209  d^ES  Eastern),  tendered  for  filing 
an  Am^lidment  to  Notice  of  Succession 
in  Owniarship  and  Operation  to  certain 
contracts,  rate  schedules,  and 
supplements  heretofore  filed  with  the 
Commission  by  New  York  State  Electric 
&  Gas  Corporation,  NGE  Generation, 
Inc.,  and  AES  Eastern's  affiliate,  AES 
NY,  L.L.fc. 

Comment  date:  August  25, 1999,  in 
accorduce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  V/eitnn  Systems  Power  Pool 

[Docket  No.  ER99-2763-001] 

Take  Notice  that  on  August  5, 1999, 
the  Western  Systems  Power  Pool 
(WSPPjj,, tendered  for  filing  certain 
change^  Ito  its  Open  Access 
Transmii^sion  Tariff  in  compliance  with 
the  Fed^ial  Energy  Regulatory 
Commi$$ion'8  June  21, 1999,  order  in 
the  proi0eding  captioned  above. 

Chm^nt  date:  August  25, 1999,  in 
accorddi  ice  with  Standard  Paragraph  E 
at  the  ep  d  of  this  notice. 

13.  NeWiEngland  Power  Company 

[Docket  Uo.  ER99-^000-000] 

Take  notice  that  on  August  5, 1999, 
New  Eqgland  Power  Company  (NEP), 
tendered  for  filing  a  service  agreements 
under  NEP's  Open  Access  Transmission 
Tariff,  I?tRC  Electric  Tariff,  Original 
Volume!  No.  9  between  NEP  and  (i)  New 
Hampshire  Electric  Cooperative,  Inc. 
(NHEC)|  land  (ii)  Paxton  Municipal  Light 
Departii|t^nt  (Paxton).  Under  the  service 
agreements,  NEP  will  provide  "Netwoik 
Integration  Transmission  Service"  to 
NHEC  and  Paxton. 

Comment  date:  August  25,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  eikd  of  this  notice. 


14.  PECO  Energy  Company 

[Docket  No.  ER99-400 1-000] 

Take  notice  that  on  August  5, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  a  Service  Agreement 
dated  July  20, 1999  with  TransAlta 
Energy  Marketing  (U.S.)  Inc.  (TEMUS), 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  TEMUS  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
July  20, 1999,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  TEMUS  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  ISO  New  England  Inc. 

[Docket  No.  ER9»-4002-000] 

Take  notice  that  on  August  5, 1999, 
ISO  New  England  Inc.  (the  ISO), 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act,  a  Request 
for  Expedited  Approval  of  Revisions  to 
NEPOOL  Market  Rules  1  and  10. 

Copies  of  said  filing  have  been  served 
upon  the  Participants  in  the  New 
England  Power  Pool,  non-Participant 
transmission  customers  and  to  the  New 
England  State  Governors  and  Regulatory 
Commissions. 

Comment  date:  August  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Tampa  Electric  Company 

[Docket  No.  ER99-4003-000] 

Take  notice  that  on  August  5, 1999, 
Tampa  Electric  Company  (Tampa 
Elecbic),  tendered  for  filing  a  service 
agreement  with  The  Energy  Authority, 
Inc.  (TEA),  under  Tampa  Electric's 
market-based  sales  tariff. 

Tampa  Electric  proposes  that  the 
service  agreement  be  made  effective  on 
July  26, 1999. 

Copies  of  the  filing  have  been  served 
on  TEA  and  the  Florida  Public  Service 
Commission. 

Comment  date:  August  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-4004-000] 

Take  notice  that  on  August  5, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 


for  filing  a\service  agreement  with 
Reliant  End^y  Services,  Inc.,  under  its 
market  based  rates  sales  tariff. 

Central  Vermont  requests  waiver  of 
the  notice  requirement  to  allow  the 
service  agreement  to  become  effective 
Jidy  31, 1999.  If  waiyer  is  denied. 
Central  Vermont  requests  an  effective 
date  of  October  4,  1999. 

Comment  date:  August  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Duquesne  Light  Company 

[Docket  No.  ER99-4005-0001 

Take  notice  that  on  August  5, 1999, 
Duquesne  Light  Company  (DLC). 
tendered  for  filing  a  Service  Agreement 
dated  August  4, 1999  with  Merrill 
Lynch  Capital  Services,  Inc.  tmder 
DLC's  Open  Access  Transmission  Tariff 
(Tariff). 

The  Service  Agreement  adds  Merrill 
Lynch  Capital  Services,  Inc.  as  a 
customer  imder  the  Tariff.  DLC  requests 
an  effective  date  of  August  4, 1999,  for 
the  Service  Agreement. 

Comment  date:  August  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public - 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-21645  Filed  8-19-^;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FMaral  Energy  Regulatory 
Commlaaion 

[Doekat  No.  EG99-181-000.  et  •!.] 

PanEnergy  Lake  Chartoa  Generation, 
Ine^  at  aL;  Electric  Rata  and  Corporate 
Regulation  HHnga 

August  11. 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PanEnergy  Lake  Charkw  Generation, 
Inc. 

[Docket  No.  EG99-181-0001 

Take  notice  that  on  August  4, 1999, 
PanEneigy  Lake  Charles  Generation,  Inc. 
(PanEnergy  Lake  Charles  Generation),  of 
5444  Westheimer  Road,  Houston,  Texas 
77056,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  amendment  to  its  application  for 
determination  of  Exempt  Wholesale 
Generator  (EWG)  status  pursuant  to  Part 
365  of  the  Commission's  Regulations. 

The  amendment  includes  the 
verification  in  accordance  with  18  CFR 
365.3  and  18  CFR  385.2005(b)(2). 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
its  consideration  of  comments  to  those 
diat  concern  the  adequacy  or  accuracy 
of  the  application. 

2.  Aqidla  Enaigy  Marketing 
Corporation  ▼.  Niagara  Mohawk  Power 
Corporatiim,  Niagara  Mohawk  Energy 
Marketing  Corporation 

(Docket  No.  EL99-62-003} 

Take  notice  that  on  August  4, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
its  Third  Compliance  Report  in  the 
above-referenced  docket.  Niagara 
Mohawk  states  that  this  filing  was 
submitted  to  comply  with  the 
Commission's  Jime  18, 1999  Order,  87 
FERC 1  61,328  (1999),  in  the  above- 
referenced  docket. 

Niagara  Mohawk  states  that  this  filing 
has  been  served  on  all  parties  listed  on 
the  official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Sitfae  Power  Mariceting,  Inc.,  Howell 
Power  Systnns,  Inc.,  NUI  Corp.-NUI 
Energy  Brokers  Inc.,  SCANA  Energy 
Marketinc,  Inc.,  Philaddphia  Gas 
Works,  Alpena  Power  Marlceting, 
L.L.C,  Entergy  Power  Marketing  Corp., 
OGE  Energy  Resources,  Inc.,  El  Paso 
Energy  Marlceting,  and  Exact  Power  Co. 

[Docket  Nos.  ER98-107-008.  ER94-1 78-018. 
ER96-258O-012.  ER96-1086-013.  ER98- 
124-002.  ER97-4745-007,  ER95-1615-019, 
ER97-4345-010,  ER95-428-021,  and  ER97- 
382-010] 

Take  notice  that  on  August  2, 1999, 
the  above-mentioned  power  marketers/ 
or  public  utilities  tendered  for  filing 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

4.  Buaineas  Discoiint  Plan,  Inc.,  USGen 
New  England,  Inc.,  Consolidated  Water 
Power  Company,  Pittsfield  Generating 
Company.  LJ>.,  SCC-Ll,  L.L.C  SCC-L2. 
L.L.C,  SCC4.3,  L.L.C,  Fibertek  Energy, 
LLC,  Canadian  Niagara  Power 
Qnnpany,  Foote  Craek  m,  Ltd., 
Tenaska  Gateway  Partners,  Ltd.,  Pacific 
Northwest  Generating  Coopwative, 
GEN'SYS  Energy,  and  Cadillac 
Renewable  Energy  LLC 

[Docket  Nos.  ER99-581-001 ,  ER99-3934- 
000,  ER99-3933-000.  ER99-3948-O00, 
ER99-3936-000.  ER99-3937-000.  ER9»- 
3938-000,  ER99-3949-000.  ER99-3940-O00. 
ER99-3939-000.  ER99-2992-000.  ER99- 
3943-000,  ER99-3945-000.  and  ER99-3944- 
000] 

Take  notice  that  on  August  2, 1999, 
-  the  above-mentioned  power  marketers/ 
or  public  utilities  tendered  for  filing 
quarterly  reports  with  the  Commission 
in  above-referenced  proceedings  for 
information  only.  These  filing  are 
available  for  public  inspection  and 
copying  in  the  Public  Referenced  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  American  Electric  Power  Company 

[Docket  No.  ER99-3040-000  and  ER99- 
3958-000] 

Take  notice  that  on  August  3, 1999, 
American  Electric  Power  Company 
(AEP),  tendered  for  filing  an  amended 
notice  of  termination  of  wholesale 
electric  service  tmder  the  Municipal 
Resale  service  agreement  and  also  filed 


a  new  service  agreement  for  electric 
service  to  the  City  of  Sturgis,  Michigan  . 
dated  July  14, 1999. 

Comment  date:  August  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  .    ■ 

6.  Astoria  Generating  Company,  L.P. 

[Docket  No.  ER99-3168-0011 

Take  notice  that  on  August  4, 1999, 
Astoria  Generating  Company,  LP. 
(Applicant),  with  its  principal  office  at 
c/o  Orion  Power  Holdings,  Inc.,  Ill 
Market  Place,  Suite  520,  Baltimore, 
Maryland  21202,  tendered  for  filing 
Mdth  the  Federal  Energy  Regulatory 
Commission  (Commission)  a 
compliance  filing  in  the  referenced 
docket. 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  States  Power  Company 
(Minnesota)  ai|d  Northern  States  Power 
Company  (Wtsconrin) 

[Docket  No.  ER99-3969-000] 

Take  notice  that  on  August  4, 1999, 
Northern  States  Power  Company 
(Miimesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Non-Firm  and  a 
Short-Term  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  Los  Angeles 
Department  of  Water  &  Power 
Wholesale  Marketing. 

NSP  requests  that  the  Commission 
accept  botii  the  agreements  effective 
July  9, 1999,  and  requests  waiver  of  the 
Conunission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER99-3970-000] 

Take  notice  that  on  August  4, 1999, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (joinUy  NSP), 
tendered  for  filing  a  Non-Firm  and  a 
Short-Term  Finn  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  Omaha  Public  Power 
District. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
July  9, 1999,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


at  the  end  of 
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9.  Norl  lem  States  Power  Company 
CMinn^^ota)  and  Northern  States  Power 

Comp^iy  (Wisconsin) 

i  1 

IDocketi^o.  ER99-3971-0001 


Takcj  botice  that  on  August  4, 1999, 
Northe^  States  Power  Company 
(Minn0^ota)  and  Northern  States  Power 
Compajny  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Non-Firm  and  a 
Short-Term  Firm  Point-to-Point 
Transmission  Service  Agreement 
betweeki  NSP  and  New  Energy  Ventures, 
Inc.       I 

NSP  ijequests  that  the  Commission 
accept  ooih  the  agreements  effective 
July  6,  rt999,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  fpf  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Com  ^ent  date:  August  24, 1999.  in 
accord^ce  with  Standard  Paragraph  E 
at  the  ejiid  of  this  notice. 

10.  Aiq^TNi  Services  Company 

[Docket  |lMo.  ER99-3972-0001 

Takei  notice  that  on  August  4, 1999, 
Amerenj  Services  Company  (AMS), 
tender^^  for  filing  an  Interconnection 
Agreen^^t  between  AMS  and  Union 
Electric  jDevelopment  Corporation 
(UEDC)J  AMS  asserts  that  the  purpose  of 
the  Agraement  is  to,  among  other  things, 
establislk  the  rights  and  obligations  of 
UEDC,  ^e  point  of  interconnection  and 
Corporate  Guaranty. 

Comt/ient  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  ebd  of  this  notice. 


11.  Vi 
Com] 


Electric  and  Power 


[Docket  No.  ER99-3973-O00] 

Takejiotice  that  on  August  4, 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
Service  Agreement  between  Virginia 
Electric  find  Power  Company  and  Cleco 
Corporation.  Under  the  Service 
Agreen^tot,  Virginia  Power  will  provide 
services  !to  Cleco  Corporation  imder  the 
terms  of Ithe  Company's  Revised  Market- 
Based  lUte  Tariff  designated  as  FERC 
Tariff  (Second  Revised  Volume 
^hich  was  accepted  by  order  of 
lission  dated  August  13, 1998 
^t  No.  ER98-3771-000. 

la  Power  requests  an  effective 
Ixigust  4, 1999. 

Copies  of  the  filing  were  served  upon 
Cleco  Corporation,  the  Virginia  State 
Corpord^on  Commission  and  the  North 
Carolina!  Utilities  Conunission. 

Compfiient  date:  August  24, 1999,  in 
accordaoice  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Minnesota  Power,  Inc. 

[Docket  No.  ER99-3974-O001 

Take  notice  that  on  August  4, 1999, 
Minnesota  Power,  Inc.  and  Superior 
Water,  Light  and  Power  tendered  for 
filing  signed  Service  Agreements  for 
Non-Firm  and  Short-Term  Point-to- 
Point  Transmission  Service  with 
Consumers  Energy  Company  imder  its 
Transmission  Service  Agreement  to 
satisfy  its  filing  requirements  imder  this 
tariff. 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  ISO  New  England  Inc. 

[Docket  No.  ER99-397&-000] 

Take  notice  that  on  August  4. 1999, 
ISO  New  England  Inc.  (the  ISO), 
tendered  for  filing  revisions  and 
corrections  to  the  ISO  Tariff  previously 
filed  with  the  Conunission. 

Copies  of  said  filing  have  been  served 
upon  the  Participants  in  the  New 
England  Power  Pool,  non-Participant 
transmission  customers  and  to  the  New 
England  State  Governors  and  Regulatory 
Commissions. 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Deseret  Generation  &  Transmission 
Co-operative 

[Docket  No.  ER99-3976-O001 

Take  notice  that  Deseret  Generation  & 
Transmission  Co-operative  on  August  4, 
1999,  tendered  for  filing  an  executed 
umbrella  non-firm  point-to-point  service 
agreement  with  The  Montana  Power 
Trading  and  Marketing  Company  under 
its  open  access  transmission  tariff. 
Deseret's  open  access  transmission  tariff 
is  currently  on  file  with  the  Commission 
in  Docket  No.  OA97-487-000. 

Deseret  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
an  effective  date  of  August  4, 1999. 

The  Montana  Power  Trading  and 
Marketing  Company  has  been  provided 
a  copy  of  this  filing. 

Comment  date:  August  24. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Deseret  G«ieration  k  Transmission 
Co-operative 

[Docket  No.  ER99-3977-O001 

Take  notice  that  Deseret  Generation  & 
Transmission  Co-operative  on  August  4, 
1999,  tendered  for  filing  an  executed 
lunbrella  short-term  firm  point-to-point 
service  agreement  with  British 
Columbia  Power  Exchange  Corporation 
under  its  open  access  transmission 
tariff.  Deseret  requests  a  waiver  of  the 
Commission's  notice  requirements  for 


an  effective  date  of  August  4, 1999. 
Deseret's  open  access  transmission  tariff 
is  currently  on  file  with  the  Conunission 
in  Docket  No.  OA97-487-000.  British 
Coliunbia  Power  Exchange  Corporation 
has  been  provided  a  copy  of  this  filing. 

Comment  date:  Augiist  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Deseret  Generation  k  Transmission 
Co-operative 

[Docket  No.  ER99-3978-0001 

Take  notice  that  Deseret  Generation  & 
Transmission  Co-operative  on  August  4, 
1999,  tendered  for  filing  an  executed 
umbrella  short-term  firm  point-to-point 
service  agreement  with  The  Montana 
Power  Trading  and  Marketing  Company 
under  its  open  access  transmission 
tariff.  Deseret's  open  access 
transmission  tariff  is  ciurently  on  file 
with  the  Commission  in  Docket  No. 
OA97-487-000. 

Deseret  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
an  effective  date  of  August  4, 1999. 

The  Montana  Power  Trading  and 
Marketing  Company  has  been  provided 
a  copy  of  this  filing. 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER99-3979-O001 

Take  notice  that  on  August  4, 1999, 
Central  Illinois  Public  Service  Company 
(OPS),  tendered  for  filing  the  First 
Amendment  to  the  Transmission 
Services  Agreement,  dated  February  11. 
1986,  with  Soyland  Power  Cooperative, 
Inc.,  (Soyland). 

CIPS  seeks  an  effective  date  of  January. 
1, 1999.  for  the  First  Amendment  and, 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  on 
Soyland  and  the  Illinois  Commerce 
Commission. 

Comment  date:  August  24, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER99-3980-0001 

Take  notice  that  on  August  4, 1999, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  a  notice  of 
cancellation  for  UPPCO's  service 
agreement  imder  WPSC's  cost-based 
coordination  sales  tariff,  FERC  Electric 
Tariff,  Original  Voliune  No.  5. 

WPSC  requests  an  effective  date  for 
the  notice  of  cancellation  of  August  4, 
1999,  the  date  of  this  filing. 
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WPSC  has  served  this  filing  on  the 
Public  Service  Ck)mmis8ion  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  WiacomiB  Public  Service 
Corporatioii  and  Upper  Peninsula 
Power  Company 

[Docket  No.  ER99-3981-0001 

Take  notice  that  on  August  4, 1999, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  a  Power 
Sales  ^reement  (PSA)  between  WPSC 
and  Upper  Peninsida  Power  Company 
(UPPCO)  that  enables  WPSC  and 
UPPGO  to  sell  energy  to  one  another  at 
cost-based  rates  as  system  conditions 
warrant. 

WPSC  requests  waiver  of  the 
Commission's  notice  of  filing 
requirements  so  that  the  PSA  may 
become  effective  on  Jime  10, 1999. 

WPSC  has  served  this  filing  on  the 
Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Deseret  Generation  &  Transmission 
C»«peratiTe 

[Docket  No.  ER9»-3982-OO0] 

Take  notice  that  on  August  4, 1999, 
Deseret  Generation  &  Transmission  Co- 
operative tendered  for  filing  an  executed 
umbrella  non-firm  point-to-point  service 
agreement  with  Cargill-Alliant,  LLC, 
under  its  open  access  transmission 
tariff.  Deseret's  open  access 
transmission  tariff  is  currently  on  file 
with  the  Commission  in  Docket  No. 
OA97-487-000. 

Deseret  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
an  efiiective  date  of  August  4, 1999. 

Cargill-Alliant,  LLC  has  been 
provided  a  copy  of  this  filing. 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  . 

21.  Deaeret  Generation  k  Transmission 
CiMiperative 

[Docket  No.  ER99-3983-a00] 

Take  notice  that  on  August  4, 1999, 
Deseret  Generation  &  Transmission  Co- 
operative tendered  for  filing  an  executed 
lunbrella  short-rterm  firm  point-to-point 
service  agreement  with  Cargill-Alliant, 
LLC  imder  its  open  access  transmission 
tariff.  Deseret's  open  access 
transmission  tariff  is  currently  on  file 
with  the  Commission  in  Docket  No. 
OA97-487-000. 


Deseret  requests  a  waiver  of  the 
Commiission's  notice  requirements  for 
an  effective  date  of  August  4,  1999. 

CaigiU-Alliant,  LLC  has  been 
provided  a  copy  of  this  filing. 

Comment  date:  August  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Gregory  L.  Nesbitt,  David  M.  Eppler, 
Thomas  J.  Howlin,  and  Darrell }. 
Dnbroc 

[Docket  Nos.  ID-3150-002,  ID-3151-002,  ED- 
3152-002.  and  ID-3397-001] 

Take  notice  that  on  August  4, 1999, 
Cleco  Marketing  &  Trading  LLC, 
tendered  for  filing  abbreviated 
applications  for  Mr.  Gregory  L.  Nesbitt, 
Mr.  David  M.  Eppler,  Mr.  lliomas  J. 
Howlin  and  Mr.  Darrell  Dubroc  now 
holding  or  may  hold  interlocking 
positions  involving  Cleco  Marketing  & 
Trading  LLC. 

Comment  date:  September  1 ,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Biibolo,  George  V.,  Caliendo,  G.D., 
Del  Giudice,  Michael  J.,  Finnegan,  John 
T.,  Haney,  R.  Lee,  Hanson,  Jon  F., 
Jacobs,  Nancy  M.,  Lois,  Carta  Meyer, 
McBennett,  Robert  J.,  Mckenna, 
Edward  M.,  McPherson,  Kenneth  D., 
Peoples,  D.  Louis,  and  Taliaferro,  Linda 
T. 

[Docket  Nos.  ID-3244-001,  ID-2871-001.  ID- 
3241-001,  ID-287(M)01,  II>-2853-001.  ID- 
2917-001,  ID-2906-001,  ID-2905-000,  ID- 
1774-003.  ID-2965-000,  ID-2951-001,  ID- 
2846-001,  and  ID-2952-OOll 

Take  notice  that  on  August  2, 1999, 
Orange  and  Rockland  Utilities,  Inc., 
tendraed  for  filing  notification  that  the 
above  referenced  officers  and  directors 
no  longer  serve  in  their  interlocking 
positions  with  Orange  and  Rockland 
Utilities.  Inc.,  Pike  County  Light  & 
Power  Company  and  Rockland  Electric 
Company. 

Comment  date:  September  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Illinois  Power  Company 

[Docket  No.  £599-57-000] 

Take  notice  that  on  August  3, 1999, 
Illinois  Power  Company  submitted  an 
application  imder  Section  204  of  the 
Federal  Power  Act  seeking  authorization 
to  issue  not  more  than  $500  million  of 
short-tram  notes  on  or  before  December 
31,  2000. 

Comment  date:  September  1. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  pwson  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shoiild  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  9»-21646  Filed  8-19-99;  8:45  am] 
SajJNQ  COOE  STir-OI-P 


DEPARTMENT  OF  ENERGY 

FMtoral  En«rgy  Regulatory 
Commission 

[Project  No.  S07-OO»-iNah] 

PadflCorp  Powsr  Company;  Nollcs  of 
AvaHaMHty  of  Drafl  Envlronmantal 


August  16. 1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  Ucense  for  the 
Stairs  Hydroelectric  Project,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA).  The  project  is 
located  on  the  Big  Cottonwood  Creek  in 
Big  Cottonwood  Canyon.  Salt  Lake 
County,  near  the  town  of  Sandy,  about 
15  miles  southeast  of  Salt  Lake  City, 
Utah.  The  project  occupies  about  8.7 
acres  of  land  within  the  Wasatch-Cache 
National  Forest,  administered  by  the 
U.S.  Forest  Service.  The  DEA  contains 
the  staff's  analysis  of  the  potential 
environmental  impacts  oi  the  project 
and  concludes  that  licensing  the  project, 
with  appropriate  environmental 
protective  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  htunan  environment 

Copies  of  the  DEA  are  available  lor 
review  in  the  Public  Reference  Room. 
Room  2A,  of  the  Commission's  offices  at 
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888  Fus  t  Street,  NE,  Washington,  DC 
20426. 

Any  jc  omments  should  be  filed  on  or 
before  jfiugust  31, 1999,  and  should  be 
addres$ed  to  David  P.  Boergers, 
SecaretMy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  DC  20426.  For  further 
inform^on,  contact  Gaylord 
Hoisin^on,  Project  Coordinator,  at  (202) 
219-2756. 

Linwood  A.  Watson,  Jr., 
Acting  i(  fcretoiy. 
[FR  D04I99-2I6O2  Filed  8-19-99:  8:45  am] 

BIUINQ  6hoe  6717-01-M 


66oei 


DEPARTMENT  OF  ENERGY 

Federaiii  Energy  Regulatory 
Commission 

Notice  ^  Application  Accepted  for 
niingjM  Soliciting  Motions  to 
intervene  I 


August  ^p.  1999. 

Take'  iiotice  that  the  following 
hydro^^ctric  application  has  been  filed 
with  tfaj^  Commission  and  is  available 
for  pubjlic  inspection: 

a.  Type  of  Application:  New  Major 
LicensQ. 

b.  Prtiiect  No.:  2566-010. 

c.  D(Mp  filed:  March  30, 1 999. 

d.  Applicant:  Consumers  Energy 
Company. 

e.  Nqikie  of  Project:  Webber 
Hydroejl^ctric  Project. 

f.  Locktion:  On  the  Grand  River,  in 
Lyons  and  Portland  Townships,  near  the 
City  of  {Portland,  Ionia  County, 
Michigui.  The  project  would  not  utilize 
federal  Hands. 

g.  Fil^  Pursuant  to:  Federal  Power 
Act,  16  I1.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  David  Battige, 
Consui^rs  Energy  Compemy,  Hydro 
Operatidns,  330  Chestnut  Street, 
Cadillafi  MI  49601,  (616)  779-5506. 

i.  FEBC  Contact:  Tom  Dean, 
thomaSrdean®ferc.fed.us,  (202)  219- 
2778.    - 

j.  Deadline  for  filing  motions  to 
intervev^  and  protests:  60  days  from  the 
issuancri  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergecs,  Secretary  Federal  Energy 
Regidatii^  Commission,  888  First 
Street,  f^,  Washington,  DC  20426. 

The  (Commission's  Rules  of  Practice 
and  Prc|(|edure  require  all  intervenors 
filing  dficuments  with  the  Commission 
to  serve)  |i  copy  of  that  document  on 
each  pekion  whose  name  appears  on  the 
official  BJervice  list  for  the  project. 
Fiirther,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 


relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  32-foot-high,  1,200-foot- 
long  dam  comprising:  (a)  A  157-foot- 
long  concrete  powerhouse  section,  (b)  a 
313-foot-high  concrete  spillway  with  10 
Taintor  gates  and  one  hydraulic  flap 
gate,  and  (c)  two  earth  embankment 
sections  having  a  combined  total  length 
of  730  feet;  (2)  a  7-mile-long  reservoir 
having  a  660-acre  surface  area  at  a 
normal  pool  elevation  of  684.4  feet 
USGS;  (3)  a  powerhouse  containing  two 
generating  units  with  a  total  installed 
capacity  of  3,250  kW;  and  (4)  other 
appurtenances. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20246,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm 
(call(202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Doamients — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 


All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  munber  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  niunber  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  wdth  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant 
Any  of  these  dociunents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicanf  specified 
in  the  particular  application. 
Linwood  A.'WatMm,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-21612  Filed  8-19-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
HIing  and  Soliciting  Motiona  To 
Intervene  and  Protests 

August  16,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1758-000. 

c.  Date  Filed:  June  11, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Mississippi  LftD 
#25. 

f.  Location:  On  the  Mississippi  River, 
in  Lincoln  Coimty,  Missouri,  utilizing 
federal  lands  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Charles  T.  Raabe,  E- 
mail  address,  Charles.Raabe@ferc.fed.us, 
or  telephone  (202)  219-2811. 
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j.  Deadline  Date:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  shoidd  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regidatory  Commission,  888  First 
Street.  ME,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  The  proposed  project  would  utilize 
the  existing  U.S.  Army  Corps  of 
Engineers'  Mississippi  L&D  #25  and 
would  consist  of:  (1)  18  new  80-foot- 
long,  114-inch-diameter  steel  penstocks; 
(2)  a  new  604-foot-long,  30-foot-wide, 
30-fbot-high  powerhouse  containing  9 
generating  units  having  a  total  installed 
capacity  of  50,000-kW:  (3)  a  new 
exhaust  apron;  (4)  a  new  500-foot-long 
14.7-kV  transmission  line;  and  (5) 
appurtenant  facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  307  GWh 
and  that  the  cost  of  the  studies  to  be 
performed  tmder  the  terms  of  the  permit 
would  be  $5,000,000.  Project  energy 
would  be  sold  to  utility  companies, 
corporations,  municipalities, 

Tegators,  or  similar  entities. 
A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Refermice  Room,  located  at  888 
First  Street,  ME,  Washington,  DC  20426, 
or  by  calling  (202)  208-1371.  This  filing 
may  be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  purposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  a 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 


Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA-nON", 
"COMPETING  APPUCA'nON", 
"PROTEST ",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 


application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — ^Federal,  state, 
and  local  agencies  are  invited  to  file 
cuoiments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fitim  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21613  Filed  8-19-99;  8:45  am] 
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OEPARTMEMT  OF  ENERGY 

Fedaral  Energy  Regulatory 
Commieelon 

Notice  of  Applieation  Accepted  fbr 
niing  and  SoNcMng  Motkma  to 
Intervene  and  Proteete 

August  16, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1791-000. 

c.  Date  Filed:  July  15, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Kentucky  IAD 
#12. 

f.  Location:  On  the  Kentucky  River, 
near  the  town  of  Ravenna,  Estill  County, 
Kentucky,  utilizing  federal  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  79l(a^825(r). 

h.  Applicant  Contact:  Mr.  Gregory  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Charles  T.  Raabe,  E- 
mail  address,  Charle8.RaabeOferc.fed.u8, 
or  telephone  (202)  219-2811. 


would  (onsi 


j.  Dejc  dline  Date:  60  days  from  the 
issuanCB  date  of  this  notice. 

All  dociunents  (original  and  eight 
copies)  fshould  be  filed  with:  David  P. 
BoergentB,  Secretary,  Federal  Energy 
Regulaitbry  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Pr  icedure  require  all  interveners 
filing  d^Knmients  with  the  Commission 
to  servia  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  pervice  list  for  the  project. 
Furthe^  if  an  intervenor  files  comments 
or  doc^ilnents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  aS^d  the  responsibilities  of  a 
partioiiar  resource  agency,  they  must 
also  se^e  a  copy  of  the  dociunent  on 
that  rR$(nirce  agency. 

k.  Thfe  proposed  project  would  utilize 
the  existing  U.S.  Army  Corps  of 
Engine^'  Kentucky  River  L&D  #12  and 
would  isonsist  of:  (1)  4  new  50-foot-long, 
96-inchi-diameter  steel  penstocks;  (2)  a 
new  80^foot-long,  30-foot-wide,  30-foot- 
high  powerhouse  containing  4 
generating  units  having  a  total  installed 
capacity  of  5,500-kW;  (3),  a  new  exhaust 
apron;  ;Qi)  a  new  400-foot-long,  14.7-kV 
transmji^sion  line;  and  (5)  appurtenant 
faciliti^. 

Appucant  estimates  that  the  average 
annual!  generation  would  be  33  GWh 
and  thiithe  cost  of  the  studies  to  be 
perfonojed  under  the  terms  of  the  permit 
would  We  $1,300,000.  Project  energy 
woiild  [be  sold  to  utility  companies, 
corporipons,  municipalities, 

Tegators,  or  similar  entities. 
A  copy  of  the  application  is 
availat^ljs  for  inspection  and 
reprodiiction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  S^Beet,  NE.,  Washington,  DC  20426, 
or  by  cdling  (202)  208-1371.  This  filing 
may  bel  viewed  on  the  web  at  http:// 
www.fetx:.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliiiunary  Permit — ^Anyone  desiring 
to  file  a  pompeting  application  for 
prelim^i^ry  permit  for  a  proposed 
projectjliust  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
fUe  such  an  application,  to  the 
Commjasion  on  or  before  the  specified 
comment  date  for  the  particular 
applicait^on  (see  18  CFR  4.36). 
Sidimi44ion  of  a  timely  notice  of  intent 
allows  pi  interested  person  to  file  the 
competing  preliminary  permit 
applicajtion  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
prelimitiiary  permit  application  must 
confonti  with  18  CFR  4.30(b)  and  4.36. 


Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  appUcation  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Dociunents — ^Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 


application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review.  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  ccmmcnl:;,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conmients  must  also  be  sent  to 
the  applicant's  representatives. 
linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-21614  Filed  8-19-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleeion 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene  and  Protests 

August  16, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  AppUcation:  Preliminary 
Permit. 

b.  Project  No. :  P-1 1 793-000. 

c.  Date  Filed:  July  15. 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Kentucky  L&D 
#11. 

f.  Location:  On  the  Kentucky  River, 
near  the  town  of  Ford,  Estill  County, 
Kentucky,  utilizing  federal  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregory  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Charles  T.  Raabe,  E- 
mail  address,  Charles. Raabe^erc.fed.us, 
or  telephone  (202)  219-2811. 
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j.  Deadline  Date:  60  days  from  the 
issiiance  date  of  this  notice. 

All  doounents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boereers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission  s  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Conmiission 
to  serve  a  copy  of  that  docimient  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  pro|ect 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  aftect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docmnent  on 
that  resource  agency. 

k.  The  prop(»ed  project  would  utilize 
the  existing  U.S.  Anny  Corps  of 
Engineers'  Kentucky  River  LAD  #11  and 
would  consist  of:  (1)  6  new  50-foot-long, 
96-uich-diameter  steel  penstocks:  (2)  a 
new  12D-foot-long,  30-fbot-wide,  30- 
fbot-high  powerhouse  containing  6 
generating  units  having  a  total  installed 
capacity  of  8.000-kW;  (3)  a  new  exhaust 
apron;  (4)  a  new  300-fbot-long,  14.7-^V 
transmission  line;  and  (5)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  woidd  be  49  GWh 
and  that  the  cost  of  the  studies  to  be 
performed  under  the  terms  of  the  permit 
would  be  $1,800,000.  Project  enngy 
would  be  sold  to  utility  companies, 
corporations,  municipalities, 

Tegattws,  or  similar  entities. 
A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Washington,  DC  20426, 
or  by  calling  (202)  208-1371.  This  filing 
may  be  viewed  on  the  web  at  http:// 
www.fiBic.fiad.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — ^Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
me  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 


Preliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particiilar 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  t3rpe  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

riling  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 


application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agoacy  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
cuiiiiuuuls  oil  the  described  applicaliuu. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  miist  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-21615  Filed  8-19-99;  8:45  am] 

BRJJNQ  CODE  e717-«t-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


Notice  of  Application  Accepted  for 
nHng  and  Soliciting  MoUone  To 


August  16, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11798-000. 

c.  Date  Filed:  Au^t  2, 1999. 

d.  Applicant:  Umversal  Electric 
Power  Corporation. 

e.  Mune  of  Project:  Kentucky  Rivra 
L&D«1. 

f.  Location:  On  the  Kentucky  River, 
near  the  town  of  Carrollton,  Carroll 
County,  Kentucky,  utilizing  federal 
lands  administered  by  the  U.S.  Army 
Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  (Contact:  Mr.  Gregory  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Charles  T.  Raabe,  E- 
mail  address,  Charles.Raabedferc.fed.us, 
or  telephone  (202)  219-2811. 


conform!  wit] 
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j.  D&Oidline  Date:  60  days  from  the 
issuantfe  date  of  this  notice. 

All  documents  (original  and  eight 
copies]  should  be  filed  with:  David  P. 
Boegersi  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  |!4ommission's  Rules  of  Practice 
and  Pr0^edure  require  all  interveners 
filing  d(^ciunents  with  the  Commission 
to  servda  copy  of  that  dociunent  on 
each  person  whose  name  appears  on  the 
o£ficia]|  Service  list  for  the  project. 
Furthetl  if  an  intervener  files  comments 
or  docibnents  with  the  Commission 
relating  jto  the  merits  of  an  issue  that 
may  aff(^  the  responsibilities  of  a 
particuQef  resoiutie  agency,  they  must 
also  sefVe  a  copy  of  the  dociunent  on 
that  resi^urce  agency. 

k.  Th^  proposed  project  would  utilize 
the  existing  U.S.  Army  Corps  of 
Engine  a^'  Kentucky  River  L&D  #1  and 
would  oonsist  of:  (1)  3  new  50-foot-long, 
96-inch'diameter  steel  penstocks;  (2)  a 
new  6d-loot-long,  30-foot-wide,  30-foot- 
high  powerhouse  containing  3 
generatitig  imits  having  a  total  installed 
capacitor  of  3,000-kw;  (3)  a  new  exhaust 
apron;  fjl)  a  new  200-foot-long,  14.7kV 
sion  line;  and  (5)  appurtenant 


trans: 
fadlitii 
App 
annual  li 


it  estimates  that  the  average 
Deration  would  be  18  GWh 
and  that  the  cost  of  the  studies  to  be 
perfon<i0d  imder  the  terms  of  the  permit 
would  be  $1,000,000.  Project  energy 
would  pe  sold  to  utility  companies, 
corporations,  municipalities, 
aggregators,  or  similar  entities 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reprodvClion  at  the  Commission's 
Public  l^eference  Room,  located  at  888 
First  StlTbet,  NE,  Washington,  DC  20426, 
or  by  cijling  (202)  208-1371.  This  filing 
may  be  Viewed  on  the  web  at  http:// 
www.ffrc.fed.us/online/rims.htm  (call 
(202)  2^2222  for  assistance).  A  copy 
is  also  uirailable  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
appUca|t)on  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Conunippion  on  or  before  the  specified 
comment  date  for  the  particular 
applicaUon  (see  18  CFR  4.36). 
Submislsiion  of  a  timely  notice  of  intent 
allows  a^  interested  person  to  file  the 
competihg  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  miist 
confonfi!  with  18  CFR  4.30(b)  and  4.36. 


Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
appUcation.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
appUcation  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  leiepLuue  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
apphcation  (specify  which  t)rpe  of 
application).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
woiild  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particiilar 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  appUcable,  and  the 
Project  Number  of  the  particular 


application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regxilatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  appUcation 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particxilar 
appUcation. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  appUcation. 
A  copy  of  the  appUcation  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  AppUcant's  representatives. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-21616  Filed  8-19-99;  8:45  am] 

B«JJNG  CODE  Sn7-01-ll 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguletory 
Commiseton 

Notice  of  AppUcation  Accepted  for 
HIIng  end  Soliciting  Motions  to 
Intervene  end  Proteets 

August  16, 1999. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  PreUminary 
Permit. 

b.  Project  No. :  P-1 1 799-000. 

c.  Date  Filed:  August  2, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Barren  River  L&D 
#1. 

f.  Location:  On  the  Barren  River,  near 
the  town  of  Woodbiuy,  Barren  County, 
Kentucky,  utiUzing  federal  lands 
administered  by  the  U.S.  Army  Corp  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregory  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street.  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Charles  T.  Raabe,  E- 
mail  address,  Charles.Raabe@ferc.fed.us, 
or  telephone  (202)  219-2811. 
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j.  Deadline  Date:  60  dajrs  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boeigers,  Secretaiy,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission  s  Rules  of  Practice 
and  Procedure  require  aU  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
ot  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  aSecA  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  doounent  on 
that  resource  agency. 

k.  The  proposed  project  would  utilize 
the  existing  U.S.  Army  Corps  of 
Engineers'  Barren  River  LftD  #1  and 
would  consist  of:  (1)  5  new  50-foot-long, 
96-inch-diameter  steel  penstocks;  (2)  a 
new  100-foot-long,  30-foot-wide,  30- 
fbot-high  powerhouse  containing  5 
generating  units  having  a  total  installed 
capacity  of  5,000-kW;  (3)  a  new  exhaust 
apron;  (4)  a  new  V2-mile-long.  14.7kV 
transmission  line;  and  (5)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  31  GWh 
and  that  the  cost  of  the  studies  to  be 
pofbrmed  under  the  terms  of  the  permit 
would  be  $1,250,000.  Project  energy 
would  be  sold  to  utility  companies, 
corporations,  municipalities, 
aggregators,  or  similar  entities. 

I.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Washington.  DC  20426. 
or  by  calling  (202)  208-1371.  This  filing 
may  be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — ^Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular, 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 


Preliminary  Permit — ^Any  qualified 
development  apjplicant  desiring  to  file  a 
competing  development  application 
must  submit  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  a  umber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
woidd  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particiilar 
application. 

r  iling  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  cq>ital  letters  the  title 
"COMMENTS"  "NO-nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  NiunbOT  of  the  particular 


application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — ^Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  coniuiuubi,  ii  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-21617  Filed  B-19-99;  8:45  am] 
BNJJNQ  CODE  Srir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coininieelon 

Notice  of  Application  Accepted  for 
niing  and  Soliciting  Motiona  to 
Intervene  and  Proleete 

August  16, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11800-000. 

c.  Date  filed:  Au^t  2, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Francis  E.  Walter 
Dam. 

f.  Location:  On  the  Lehigh  River,  near 
the  town  of  White  Haven,  Luzerne 
County,  Pennsylvania,  utilizing  federal 
lands  administered  by  the  U.S.  Army 
Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregory  S. 
Feltenbeiger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Charles  T.  Raabe,  E- 
mail  address,  Charles.Raabe@ferc.fed.us, 
or  telephone  (202)  219-2811. 


99: 8:45  am] 


s  E.  Walter 


j.  De  c  dline  Date:  60  dlys  from  the 
issuani : }  date  of  this  notice. 

All  (  ^Kniments  (original  and  eight 
copies)  shoidd  be  filed  with:  David  P. 
Boeigen,  Secretary,  Federal  Energy 
Regulatbry  Commission,  888  First 
Street.^,  Washington,  DC  20426. 

The  Commission  s  Rules  of  Ihractice 
and  Procedure  require  all  intervenors 
filing  d<>cuLments  with  the  Commission 
to  serv0  a  copy  of  that  dociunent  on 
each  p^son  whose  name  appears  on  the 
official  Service  list  for  the  project. 
Furtheri  if  an  intervenor  files  comments 
or  doc^ents  with  the  Commission 
relatii^lto  the  merits  of  an  issue  that 
may  anect  the  responsibilities  of  a 
particuljar  resource  agency,  they  must 
also  se^e  a  copy  of  the  docimient  on 
that  re^^uroe  agency. 

k.  Tl^*  proposed  project  would  utilize 
the  exi^png  U.S.  Army  Corps  of 
EnginelBirs'  Francis  E.  Walter  Dam  and 
would  Consist  of:  (1)  5  new  50-foot-long, 
108-ini|:)i-diameter  steel  penstocks;  (2)  a 
new  IQO-foot-long,  30-foot-wide,  30- 
fbot-hig|i  powerhouse  containing  5 
generatiiig  imits  having  a  total  installed 
capadtjf  of  10,300-kW;  (3)  a  new 
exhaust:apron;  (4)  a  new  300-foot-long, 
14.7-kV  transmission  lind;  and  (5) 
appurtenant  facilities. 

Applicant  estimates  that  the  average 
annual!  feneration  would  be  63  GWh 
and  thai  the  cost  of  the  studies  to  be 
pOTformed  under  the  terms  of  the  permit 
woidd  lie  $2,000,000.  Project  energy 
would  1:^  sold  to  utility  companies, 
corporations,  mimicipalities, 

Teg^tbrs,  or  similar  entities. 
A  (i(fPy  of  the  application  is 
available  for  inspection  and 
reprodi^ibtion  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Stjwet,  ME,  Washington,  DC  20426, 
or  by  cilling  (202)  208-1371.  This  filing 
may  be;  viewed  on  the  web  at  http:// 
www.f0tc.fed.us/online/rims.htm  (call 
(202)  2pb-2222  for  assistance).  A  copy 
is  also  wailable  for  inspection  and 
reprodif  ction  at  the  address  in  item  h 
above.  1 1 

Preliti^ary  Permit — ^Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
applicadon  itself,  or  a  notice  of  intent  to 
file  suqi  an  appUcation,  to  the 
Commi^ion  on  or  before  the  specified 
commebt  date  for  the  particul^ 
applicaition  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
appUcation  no  later  than  30  days  after 
the  spewed  comment  date  for  the 
particu)^  application.  A  competing 
prelimiijary  permit  application  must 
confontiiwith  18  CFR  4.30(b)  and  4.36. 


Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
ad  dress,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Riiles  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Docimients — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 


application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Pioject  Review,  Federal  Energy 
Regulatory  Conunission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent  competing  appUcation 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conmients,  it  wiU  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  9»-21618  Filed  8-19-99;  8:45  am) 
BHJJNa  COOe  6717-(n-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieelon 

Notice  of  Application'Accepted  tor 
HIIng  and  Sollctting  Motions  to 
intervene  and  Protests 

August  16,  1999. 

Take  notice  that  the  foUowing 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11801-000. 

c.  Date  Filed:  August  2, 1999. 

d._  Applicant:  Umversal  Electronic 
Power  Corporation. 

e.  Name  of  Project:  Kentucky  River 
L&D#3. 

f.  Location:  On  the  Kentucky  River, 
near  the  town  of  Gest,  Henry  Coimty, 
Kentucky,  utilizing  federal  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-^25(r). 

h.  Applicant  Contact:  Mr.  Gregory  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street.  Akron,— 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Charles  t.  Raabe.  E- 
mail  address,  Charles.Raabe@ferc.fed.us, 
or  telephone  (202)  219-2611. 
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j.  Deadline  Date:  60  days  from  the 
issuance  date  of  this  notice. 

All  dociunents  (original  and  eight 
copies)  shoiild  be  filed  withr  David  P. 
Boeigers,  Secretary,  Federal  Energy 
Regmatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission  s  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Fiulher,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resoxiTcc  agencj'. 

k.  The  proposed  project  would  utilize 
the  existing  U.S.  Army  Corps  of 
Engineers'  Kentucky  River  L&D  #3  and 
would  consist  of:  (1)  6  new  50-foot-long, 
go-inch-diameter  steel  penstocks;  (2)  a 
new  120-foot-long,  30-foot-wide,  30- 
fbot-high  powerhouse  containing  6 
generating  units  having  a  total  installed 
capacity  of  6,000-kW;  (3)  a  new  exhaust 
apron:  (4)  a  new  15-mile-long,  14.7-kV 
transmission  line;  and  (5)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  woiild  be  37  GWh 
and  that  the  cost  of  the  studies  to  be 
performed  under  the  terms  of  the  permit 
would  be  $1,500,000.  Project  energy 
would  be  sold  to  utility  companies, 
corporations,  municipalities, 
aggregators,  or  similar  entities. 

I.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Washington,  DC  20426, 
or  by  calUng  (202)  208-1371.  This  filing 
may  be  viewed  on  the  web  at  http:// 
www.ferc.fiMl.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — ^Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Conmiission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 


Preliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — ^A  notice  of  intent 
must  sptecify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  t3rpe  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  to  authorize  construction.  The  term 
of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
'  comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST",  "MO-nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 


application  to  ^hich  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ftoject  Review,  Federal  Energy 
Regidatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — ^Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fit)m  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21619  Filed  8-19-99;  8:45  am] 
BIUMQ  CODE  e717-«1-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
niing  and  Soliciting  Motions  To 
Intervene  and  Protests 

August  16,  1999. 

"Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection; 

a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  P-11802-000. 

c.  Date  Filed:  August  2, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Coralville  Dam. 

f.  Location:  On  the  Iowa  River,  near 
the  town  of  Iowa  City,  Johnson  County, 
Iowa,  utilizing  federal  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  &8gory  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Charles  T.  Raabe,  E- 
mail  address,  Charles.Raabe^erc.fed.us, 
or  telephone  (202)  219-2811. 
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j.  Deo/dline  Date:  60  days  from  the 
issuance  date  of  this  notice. 

All  4^cuments  (original  and  eight 
copies]  should  be  filed  with:  David  P. 
Boergerk,  Secretary,  Federal  Energy 
Regulati^ry  Commission,  888  First 
Street.  NE,  Washington.  DC  20426. 

The  |[|Ommission's  Rules  of  Practice 
and  PrjiCedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  servB  a  copy  of  that  document  on 
each  p»son  whose  name  appears  on  the 
official  Service  list  for  the  project. 
Furthest  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  ank^  the  responsibilities  of  a 
particular  resoiuce  agency,  they  must 
also  serve  a  copy  of  the  dociunent  on 
that  reiource  agency. 

k.  Tl^is  proposed  project  would  utilize 
the  exijsting  U.S.  Army  Corps  of 
Engineiqrs'  Coralville  Dam  and  would 
consist  bf:  (1)  2  new  80-foot-long.  108- 
inch-diameter  steel  penstocks;  (2)  a  new 
50-fooHong,  30-foot- wide,  30-foot-high 
power)iouse  containing  2  generating 
units  having  a  total  installed  capacity  of 
1,500-kW;  (3)  a  new  exhaust  apron;  (4) 
a  new  4P0-foot-long,  14.7-kV 
transmjiksion  line;  and  (5)  appiulenant 
facilitie^. 

Applicant  estimates  that  the  average 
annualj  feneration  would  be  9.3  GWh 
and  thit  the  cost  of  the  studies  to  be 
performed  imder  the  terms  of  the  permit 
would  he  $750,000.  Project  energy 
would  [be  sold  to  utility  companies, 
corporations,  mimicipalities, 
agn«gators,  or  similar  entities. 

1.  A  vppy  of  the  application  is 
availaqUB  for  inspection  and 
reprodiiction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Washington.  DC  20426, 
or  by  ciiling  (202)  208-1371.  This  filing 
may  be  viewed  on  the  web  at  http:// 
www.fprc.fed.us/online/rims.htm  (call 
(202)  2ti6-2222  for  assistance).  A  copy 
is  also  Mailable  for  inspection  and 
reprod^::tion  at  the  address  in  item  h 
above. 

Preliniinary  Permit — ^Anyone  desiring 
to  file  i  competing  application  for 
preliminary  permit  for  a  proposed 
project!  ifiust  submit  the  competing 
applic^ltion  itself,  or  a  notice  of  intent  to 
file  sadk  an  application,  to  the 
Commission  on  or  before  the  specified 
commaiit  date  for  the  particular  ■ 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  au  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  speqified  comment  date  for  the 
particuilar  application.  A  competing 
prelimiaary  permit  application  must 
confond  with  18  CFR  4.30(b)  and  4.36. 


Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  imder 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  partioilar 
application. 

Filing  and  Service  of  Responsive 
Dociunents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 


application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  Au  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  applicaUun. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fet)m  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-21620  Filed  8-19-99;  8:45  ami 

BIUJNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-ffiL-624S-«] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statepients  Filed  August  09, 

1999  Through  August  13, 1999  Pursuant 

to  40  CFR  1506.9. 

EIS  No.  990283.  DRAFT  EIS,  NPS.  PA, 
NJ,  Delaware  Water  Gap  National 
Recreational  Area  (DWGNRA)  Trail 
Plan.  General  Management  Plan. 
Implementation,  Delaware  River,  PA 
and  NJ,  Due:  October  04, 1999, 
Contact:  J.  Robert  Kirby  (570)  588- 
2418. 

EIS  No.  990284.  DRAFT  EIS,  BLM,  NV, 
Red  Rock  Canyon  National 
Conservation  Area  (RRCNCA), 
General  Management  Plan  (GMP). 
Amendment  to  the  Las  Vegas 
Resource  Managment  Plan,  Las  Vegas, 
NV,  Due:  October  04. 1999.  Contact 
Gene  Amesen  (702)  647-5068. 

EIS  No.  990285.  DRAFT  SUPPLEMENT, 
NPS.  FL,  Big  C)rpress  National 
Preserve,  General  Management  Plan. 
Implementation,  New  Information  on 
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the  Special  Alternative  for  the  Off- 
Road  Vehicle  Management  Plan, 
Collier,  Dade  and  Monroe  Counties, 
FL,  Due:  November  13, 1999,  Contact: 
Wally  Hibbard  (941)  695-2000. 

EIS  No.  990286,  DRAFT  EIS.  DOE.  CA, 
MT,  UT,  WY,  ID,  OR.  WA, 
Transmission  System  Vegetation 
Management  Program, 
Implementation,  Managing 
Vegetation,  Site  Specific,  Right-of- 
Way  Grant.  CA,  ED,  MT,  OR,  UT,  WA 
and  WY.  Due:  October  09. 1999. 
Contact:  Stacey  Mason  (503)  230- 
5455. 

EIS  No.  990287,  DRAFT  EIS,  NFS,  NJ, 
Great  Egg  Harbor  National  Scenic  and 
Recreation  River,  Comprehensive 
Management  Plan,  Implementation, 
Atlantic  Gloucester,  Camden  and 
Cape  May  Counties,  NJ,  Due:  October 
04. 1999,  Contact:  Maiy  Vavra  (215) 
597-9175. 

EIS  No.  990288.  DRAFT  EIS,  FTA,  NY, 
Manhattan  East  Side  Transit 
Alternatives  Study.  (MESA). 
Improved  Transit  Access  Lower 
Manhattan.  Lower  East  Side,  East 
Midtown,  Upper  East  Side  and  East 
Harlem.  Major  Investment  Study.  New 
York.  NY.  Due:  October  08, 1999, 
Contact:  Steven  F.  Faust  (212)  668- 
2170. 

EIS  No.  990289,  DRAFT  EIS.  FHW.  HI. 
Kihei-Upcounty  Maui  Highway, 
Transportation  Improvements. 
Funding  and  COE  Section  404  Permit. 
County  of  Maui.  HI.  Due:  October  04, 
1999,  Contact:  Abraham  Wong  (808) 
541-2700. 

EIS  No.  990290.  DRAFT  EIS,  FHW,  CO. 
Southeast  Corridor  Multi-Modal 
Project.  To  Improve  Travel  between 
Central  and  Southeast  Corridors.  Light 
Rail  Transit  (LRT),  Colorado 
Metropolitan  Area,  Denver,  CO,  Due: 
October  04, 1999,  Contact:  Vincent  P. 
Barone  (303)  969-6730. 

£75  No.  990291.  FINAL  EIS,  NOA,  FL. 
Spiny  Dogfish  (Squalus  Acanthras) 
Fishery  Management  Plan, 
Implementation,  Northwest  Atlantic 
Ocean,  Labrador  to  Florida,  Due: 
September  10, 1999,  Contact:  Hannah 
Goodale  (978)  281-9315. 

EIS  No.  990292.  DRAFT  EIS.  BL\,  AZ, 
NM,  Programmatic  EIS-Navajo  Ten 
Year  Forest  Managment  Plan 
Alternatives,  Implementation,  AZ  and 
NM,  Due:  October  04, 1999,  Contact: 
Harold  d.  Russell  (520)  729-7228. 

EIS  No.  990293,  DRAFT  EIS,  AFS,  MT, 
Flathead  National  Forest,  Swan  Lake 
Ranger  District,  Meadow  Smith 
Project,  Vegetative  Treatments  and 
Other  Activities  to  Maintain  and 
Restore  Large-Tree  Old  Grow  Forest 
Characteristics,  Lake  and  Missoula 
Counties,  MT,  Due:  Octber  08, 1999, 


Contact:  Keith  Soderstrom  (406)  837- 
7510. 

Dated:  August  17, 1999. 
Wiiliam  O.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  99-21719  Filed  8-19-99;  8:45  am] 
BiujNQ  cooE  66ao-ao-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61932;  FRL-«09fr-4] 

Certain  New  Chemicals;  Receipt  and 
Statue  Information 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
fdefined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  maniifacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  bova  Jiily  5, 1999,  to 
July  30, 1999,  consists  of  the  PMNs  and 
TMEs,  both  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  diuing  this  time  period. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Christine  Augustyniak,  Associate 
Director,  Environmental  Assistance 
Division  (7408),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  S.W., 
Washington,  DC  20460;  telephone 
numbers:  202-554-1404  and  TDD:  202- 
554-0551:  e-mail  address:  TSCA- 
Hotline@epa.gov. 
SUPPtEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 


to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically.  You  may  obtain 
copies  of  this  dociunent  and  certain 
other  available  docimients  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register  -  Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/homepage/fedrgstr/. 

B.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51932.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  conunent  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center. 
North  East  Rm.  B-607,  Waterside  Mall, 
401  M  St.,  SW.,  Washington,  DC.  The 
Center  is  open  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  202-260-7099. 

C.  By  phone.  If  you  need  additional 
information  about  this  action,  you  may 
also  contact  the  person  identified  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT  "  section. 

m.  Why  is  EPA  taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufactiue  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME,  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  maniifacture  those 


P-994-1021 
P-99fl022 

P-9*I023 

P-99^  1024 


P-99-  1027 
P-9»li028 
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chen^cals.  This  status  report,  which 
covets  the  period  from  July  5, 1999,^  to 
July  pjo,  1999,  consists  of  the  PMNs, 
both|(>ending  or  expired,  and  the  notices 
of  cooiunencement  to  manufactiu'e  a  new 
chenl  cal  that  the  Agency  has  received 
undci  TSCA  section  5  during  this  time 
pericid. 

IV.  I^fceipt  and  Status  Report  for  PNfNs 

I  status  report  identifies  the 
! ,  both  pending  or  expired,  and  the 


Thife 
PMNs 


Case 


notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  n 
above  to  access  additional  non-CBI 
information  that  may  be  available. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 


information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


1. 144.— Premanufacture  Notices  Received  From:  07/05/99  to  07/30/99 


No. 


P-9910994 
P-93fil0e9 

P-99-1021 
P-99-1022 

P-99-1023 

P-99  1024 

P-d9-  025 

P-99i  026 

P-99-    027 

p_99.    028 

P-99-  029 
P-99-  030 
P-99-  031 
P-99^1032 


Received 
Date 


P-99t 


033 


P-99-^034 
P-9941035 


P-994  036 

P-994'  037 
P-99-1038 
P-99-1039 

P-99-1040 

P-99-1041 

P-99-1042 

P-99-1043 

P-99-1044 
P-99-1045 


07/06/99 
07/06-99 

07/06/99 
07/06/99 

07/06/99 

07/06/99 

07/06/99 

07/06/99 

07/08/99 

07/06/99 

07/06/99 

07/06/99 

07/06/99 

07/06/99 
07/08/99 

07/12/99 
07/06/99 

07/09/99 

07/09/99 
07/09/99 
07/09/99 

07A)8/99 

07/08/99 

07/12/99 

07/12/99 

07/09/99 
07/09/99 


Projected 

Notice 
End  Date 


10/04/99 
10/04/99 

10/04/99 
10/04/99 

10/04/99 

10/04/99 

10/04/99 

10/04/99 

10/06/99 

10/04/99 

10/04/99 

10/04/99 

10/04/99 

10/04/99 
10/06/99 

10/10/99 
10/04/99 

10/07/99 

10/07/99 
10/07/99 
10/07/99 

10/06/99 

10/06/99 

10/10/99 

10/10/99 

10/07/99 
10/07/99 


Manufacturer/Importer 


Condea  Servo  LLC 
CBI 

CBI 

Eastman  Kodak  Com- 
pany 
CBI 

Ashland  IrK. 

Eastman  Kodak  Com- 
pany 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

3M  Company 

CBI 
Tcusa  Inc. 


CBI 

CBI 
CBI 
CBI 

Eastman  Kodak  Com- 
pany 

Eastman  Kodak  Com- 
pany 

Callaway  Chemk:al 
Company 

Cit}a  Specialty  Chemi- 
cals Corp. 

CBI 

Rnetex,  Inc. 


Use 


(G)  Reactive  monomer 

(G)  TTiefmopiaslic  elastomer  for  ir»- 
dustrial  use 

(G)  Emulsifier 

(G)  Chemical  intermediate,  destruc- 
tive use 

(G)  Destmctive  use 

(G)  Open,  dispersive-used  in  molding 
operatbns 

(G)  Chemk:al  intermediate,  destruc- 
tive use 

(G)  Destructive  use 

(G)  Open,  non-dispersive:  dispersant 

for  inorganic  materials 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Househokj  cleaning  products 
(G)  Adhesive 

(S)  Resin  for  printing  ink 

(S)  Raw  material  for  organic  syn- 
thesis; flotation  aid  for  mineral  proc- 
essing 

(G)  Component  of  aJhesives,  inks, 
arnJ  clear  vamishes 

(G)  Destructive 

(G)  Additive  for  coatings 

(G)  Additive  for  coatings  and  inks  for- 
mulations 

(G)  Chemical  intermediate,  destruc- 
tive use 

(G)  Contained  use  in  imaging  prod- 
ucts 

(S)  Oefoaming  agent  in  paper;  emul- 
sifier 

(S)  Light  stabilizer  for  poiyolefins 

(G)  Open,  non-dispersive  (resin) 
(S)  Textile  fit)er  lubricant  with  high 
themial  stability;  dispersant  for  tita- 
nium dioxide,  zinc  oxide,  pigments, 
etc;  plasticizer  for  selected  polymer 
systems  requiring  high  thermal  sta- 
bility       ' 


Chemical 


(G)  Dimerdiol  diacrylate 

(G)  Crossiinked  poiyolefin  elastomer 

(G)  PolyamkJe 

(G)   Triazolo   thiadiazinyl   sut>stituted 

acetamkJe 
(G)  Calcium  salts  of  alkyl  salk:ylate 

and  alkyl  phenate  sulfide 
(G)  Unsaturated  polyester 

(G)  Substituted  butanoic  acid,  hetero- 
cyclic hydrazide 

(G)  Cak:ium  salts  of  alkyl  salicylate 
and  akiyi  phenate 

(G)  Sodium  salt  of  methacrylic  ackJ 
copolymer 

(G)  Ack)  functkmal  polyester 

(G)  Ackl  functkmal  polyester 

(G)  Acid  functional  polyester 

(G)  Acid  functk>nal  polyester 

(G)  Aloe 

(G)     Acrylate     copolymer     with     2- 

ethylhexylacrylate 
(G)  Hydrocarbon  modified  rosin  resin 
(S)  Cart>onodithioic  acid  0-(2  methyl 

propyl)  ester  potassium  salt* 

(G)  Epoxy  acrylate 

(G)  Alkylphend  mannk^i 

(G)  Acrylate  ester 

(G)  Silicone  bifunctkinal  acrylate 

(G)  Triazolo  thiadiazinyl  substituted 
acetamide 

(G)  Pyrazolotriazolyl  substituted  acet- 
amide 

(G)  Alkoxylated  dimer  fatty  acid,  tall 
oil  fatty  acid  ester  ^ 

(G)  Triazine  derivative 

(G)  Urethane  bisoxazolkjine 
(S)  Castor  oil,  benzoate* 
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1. 144  Premanufacture  Notices  Received  From:  07/05/99  to  07/30/99— Continued 


Case  No. 


P-99-1046 


P-«9-1047 
P-99-1048 

P-99-1049 
P-99-1050 


P-99-1051 
P-99-1052 


P-99-1053 
P-99-1054 

P-99-1055 

P-99-1056 

P-99-1057 

P-99-1058 

P-99-1059 

P-99-1060 
P-89-1061 

P-99-1062 

P-99-1063 

P-«9-1064 

P-99-1065 
P-99-1066 
P-99-1067 


P-d»-1068 
P-99-1069 

P-9^1070 


P-99-1071 
P-99-1072 
P-99-1073 
P-99-1074 


P-99-1075 
P-99-1076 


P-99-1077 


P-99-1078 


Received 
Date 


07/09/99 


07/12/99 
07/13/99 

07/14/99 
07/14/99 


07/14/99 
07/13/99 


07/14/99 
07/15/99 

07/15/99 

07/15/99 

07/15/99 

07/15/99 

07/1 5«9 

07/15/99 
07/13/99 

07/16/99 

07/16/99 

07/16/99 

07/16/99 
07/16/99 
07/19/99 


07/19/99 
07/19/99 

07/19/99 


07/19/99 
07/19/99 
07/19/99 
07/19/99 


07/19/99 
07/19/99 


07/19/99 


07/191/99 


Projected 

Notice 
End  Date 


10/07/99 


10/10/99 
10/11/99 

10/12/99 
10/12/99 


10/12/99 
10/11/99 


10/12/99 
10/13/99 

10/13/99 

10/13/99 

10/13/99 

10/13/99 

10/13/99 

10/13/99 
10/11/99 

10/14/99 

10/14/99 

10/14/99 

10/14/99 
10/14/99 
10/17/99 


10/17/99 
10/17/99 

10/17/99 


10/17/99 
10/17/99 
10/17/99 
10/17/99 


10/17/99 
10/17/99 


10/17/99 


10/17/99 


Manufacturer/Importer 


Finetex,  Inc. 


CBI 
CBI 

CBI 
Dystar  L.  P. 


CBI 

Eastman  Chemical 
Company 


CBI 
CBI 

CBI 

C8I 

CBI 

CBI 

CBI 

CBI 

Eastman  Chemical 

Company 
Autoliv  ASP 

CBI 

Eastman  Ct>emical 

Company 
CBI 
CBI 
CBI 


CBI 
CBI 

Rohm  America  Ipc. 


CBI 
CBI 
CBI 
CBI 


CBI 
CBI 


Dystar  L  P. 


CBI 


(S)  Textile  fitier  lubricant  with  high 
themial  stability;  dispersant  for  tita- 
nium dioxide,  zinc  oxide,  pigments 
etc.;  plasticizer  for  select  polymer 
systems  requiring  high  themial  sta- 
bility 

(G)  Industrial  catalyst 

(G)  Uv  curable  polyurethane  acrylate 
resin  for  coating 

(G)  Chemical  intermediate 

(S)  Dyestuff  for  the  coloration  of  cel- 
lulose 


(G)  Open,  non  dispersive  (resin) 

(S)  Rheology  modifier  for  water-borne 
coatings  (additive);  rtieology  modi- 
fier for  solvent-bome  coatings;  pig- 
ment dispersant  for  coatings 

(G)  Resin  coating 

(G)  Colorant 

(G)  Colorant 
(G)  Colorant 
(G)  Colorant 
(G)  Colorant 
(G)  Colorant 

(G)  Intermediate 

(S)  Chemical  intermediate  for  herbi- 
cide 

(G)  Open  destructive  use  as  a  gas 
generant  for  automotive  Inftator 

(G)  Polymer  additives  and  coatings 

(S)  Rim  former  for  coating  applica- 
tions 

(G)  Structural  material  * 

(G)  Structural  material 

(S)  Spin-on  dielectric  film;  spin-on 
passivation  layer;  characterization 
of  thin  films;  matrix  material 

(G)  Open,  non-dispersive  use 

(G)  Colorant  for  water-based  formula- 
tions 

(G)  Raw  material  for  inks  and  var- 
nishes 

(G)  Interior  wall  paint 
(G)  Interior  wall  paint 
(G)  Interior  wall  paint 
(G)  Destructive  use 


Chemical 


(G)  Coating  agent 
(G)  Destructive  use 


(S)  Dyestuff  for  the  coloration  of  cel- 
lulose 


(G)  Destructive  use 


(S)  Octadecanoic  acid,  12- 
(benzoyloxy)-,  2-ethylhexyl  ester 
(9ci)* 


(G)  Chlorinated  phosphine 
(G)  Polycartxxtate  polyol 

(G)  Alkyl  amine 

(G)  1,7-naphthalenedisulfonic  acid,  2- 

nsubstituted-1 ,3,5-triazin-2- 

yt]amino]-5-hydroxy-6-substituted-, 

salt 
(G)  Blocked  polyurethane  dispersion 
(S)    Cellulose,    acetate    bmanoate, 

carboxymethyl  ether* 


(G)  Polyester  methacrylate 

(G)  Poiyoxyalkylene,  alkylene  succi- 
nate polyester 

(G)  Poiyoxyalkylene,  alkylene  succi- 
nate polyester 

(G)  Poiyoxyalkylene,  alkylene  succi- 
nate polyester 

(G)  Poiyoxyalkylene,  alkylene  succi- 
nate polyester 

(G)  Poiyoxyalkylene,  alkylene  succi- 
nate polyester 

(G)  Poiyoxyalkylerte,  alkylene  succi- 
nate polyester 

(G)  Polyoxyalkyler>e  ether 

(S)  Ethanone,  1-cyck>propyl* 

(G)  Metal  ethylene  diammine  nitrate 

complex 
(G)      Aliphatic      acrylic      uretheuie 

oligomer 
(S)  Cellutose,  acetate  hydrogen  (2z)- 

2-butenedk)ate  propanoate* 
(G)  Orgttfik:  silicon  polymer 
(G)  Organk;  sitk»n  polymer 
(G)  Poly  (arylene  ether) 


(G)  Phosphated  acrylk:  polymer 

(G)  Polyalkoxytated  aromatk:  amine 

tint 
(G)  ActyiK  polymer  on  tf>e  basis  of 

mettryl    methacrylate    and    rhbutyt 

mettutcrylate 
(G)  Styrenated  alkyd 
(G)  Styrenated  alkyd 
(G)  Styrenated  alkyd 
(G)  Condensatkxi  product  of  an  alkyl 

phenol,  an  alkylamine  and  form- 

aklehyde,  calcium  salt 
(G)  Cyclodecane  ester 
(G)  Mixed  calcuim  salts  of  a  marmtoh 

base  and  a  tongchain  alkaryl  cal- 
cium phenate  sulfkje 
(G)  [1,V  bipheny^-2,2'  disulfonk:  acid, 

4,4'-bisasubstituted[-4-[(2- 

(sulfooxy)ethyl]sulfonyllphenyll-sub- 

stitutedlazo]-satt 
(G)  Corxlensation  product  of  an  alkyl 

phenol,  an  alkylamine  and  form- 

akjehyde 


P-«9-1082 
P-98-1083 
P-«8-1084 
P-99M1085 


P-99-1090 
P-99-1091 
P-99-1092 
P-99-1093 


the  basis  of 
and    n-birtyl 


t  of  an  alkyl 
I  and  fonn- 


it  of  an  alkyl 
>  and  fomv 
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Ca 

iNo. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemkal 

P-«S 

1079 

07/20/99 

10/18/99 

CBI 

(G)  Colorant  for  thermoplastk;  resins 
and  solvent-tiased  Inks 

(G)  Phenylmethyl-bis(arylazo  pyrazo- 
lone) 

P-9s[ 

1080 

07/20/99 

10/18/99 

CBI 

(S)  Raw  material  used  in  the  manu- 
facture of  photoresist 

(G)  Naphthaquinone  diazide  sulfonyl 
ester    mixture    of    a    polynudear 

P-9S 

1061 

07/20/99 

10/18/99 

CBI 

(S)  An  auxiliary  finishing  aid  for  leatf>- 
er 

polyhydroxy  phenol 
(G)  Saturated  dk:art>oxylk:  add,  poly- 
mer with  polyester,  polyamkle  and 

p-gg 

1082 

07/20«9 

10/18/99 

CBI 

(G)  Component  of  coating  with  open 

1  ica 

substituted  cartwxylk:  acids 
(G)  Inorganic  salt 

P-99 

10R3 

07/20/99 

10/18/99 

CBI 

use 
(G)  Component  of  coating  with  open 

IIGO 

(G)  Inorgank:  salt 

P-99 

1084 

07/20/99 

10/18«9 

CBI 

(G)  Component  of  coating  with  open 

IIQA 

(G)  Inorgank;  salt 

p-99 

1085 

07/20/99 

10/18/99 

CBI 

U3K7 

(G)  Component  of  coating  with  open 

(G)  Inorgank:  salt 

P-99 

1086 

07/20/99 

10/18/99 

CBI 

(G)  Component  of  coating  with  open 

1  ICO 

(G)  Inorganic  saK 

P-99 

1087. 

07/20«9 

10/18/99 

Lyondell  Chemical 
Worldwide,  Inc. 

(S)  Chemical  intermediate  for  dispers- 
ant  polymers 

(G)  Polyether  acrylate 

P-99 

1068 

07/20/99 

10/18/99 

Lyondell  Chemical 
Worldwide,  Inc. 

(S)  Chemical  intefmediate  for  dtspers- 
ant  polymers 

(G)  Polyether  acrylate 

P-99 

1089 

07/21/99 

10/19/99 

Lyondell  Chemical 
Worldwide.  Inc. 

(G)  Dispersant 

(G)  Polyether  carboxylate 

P-99 

1090 

07/21/99 

10/19/99 

Lyondell  Chemical 
Woridwide,  Inc. 

(G)  Dispersant 

(G)  Polyether  carboxylate 

P-99 

1091 

07/21/99 

10/19/99 

Lyondell  Chemical 
Worldwide,  Inc. 

(G)  Dispersant 

(G)  Polyether  carboxylate 

P-99 

1092 

07/21/99 

10/19/99 

Lyondell  Chemical 
Worldwide,  Inc. 

(G)  Dispersant 

(G)  Polyether  carboxylate 

P-99 

1093 

07/21/99 

10/19/99 

Lyondell  Chemical 
Worldwide,  Inc. 

(G)  Dispersant 

(G)  Polyether  carboxylate 

P-99 

1094 

07/21/99 

10/19/99 

Lyondell  Chemical 
Worldwide,  Inc. 

(G)  Dispersant 

(G)  Polyether  cartwxylate 

P-99 

1095 

07/21/99 

10/19/99 

CBI 

(G)  Emulsifying  agent,  surface  active 
agent,    chemical    substance    pre- 
cursor 

(G)  Perfluoropolyether  derivative 

P-99 

1096 

07/22iW 

10/20/99 

Gem  Urethsuie  Corp. 

(S)  Finishing  of  leather;  textile  treat- 
ment; paper  treatment 

(G)  Aqueous  polyurethane  disperskxi 

P-9» 

-1.097 

07/22/99 

10/20/99 

Bedoukian  Research, 
Inc. 

(S)    Ftoral    blends    &    fmits   flavors 
(ffdca);  fragrance  use:  (soaps,  de- 
tergents,   air  fresheners,    scented 
papers) 

(S)  Additive  for  industrial  coatings 

(S)       Benzok:       ackl.       2-amino-, 
cyctohexyl  ester* 

P-99 

1098 

07/23/99 

10/21/99 

Vianova  Resins  Incor- 

(G) Hydroxyfunctional  acrylte  copoly- 

:.■ -:" 

porated 

mer         with         ettianol,          2- 
(dimethylamino)- 

P-99 

099 

07/23/99 

10/21/99 

CBI 

(G)  Coatings  appications 

(G)  Silicone  epoxy  copolymer 

P-99 

100 

07/23/99 

10/21/99 

Vianova  Resins  Incor- 
porated 

(G)  Resin  for  coatings 

(G)  /y/,/\Adimethyletf)anoiamlne  salt  of 
an  oilfree.  saturated  polyester  con- 
taining urethane  groups 

P-99- 

07/23/99 

10/21/99 

CBI 

(S)  Pre-pdymer  endcapper 

(G)  Organo  silane  ester 

P-«9- 

(102 

07/22/99 

10«0/99 

Cook  Composites  & 
Polymers  Co. 

(S)  Polymer  base  for  metal  finish  top- 
coat 

(G)  Acrylk;  copolymer  resin 

P-99- 

1103 

07/22/99 

10/20/99 

Cook  Composites  & 
Polymers  Co. 

(S)  Polymer  base  for  metal  finish  top- 
coat 

(G)  Acrylic  copolymer  resin 

P-9^ 

jl04 

07/22/99 

1Q«0/99 

Cook  Composites  & 
Polymers  Co. 

(S)  Polymer  base  for  metal  finish  top- 
coat 

(G)  Acrylic  copolymer  resin 

P-99- 

105 

07/23/99 

10/21/99 

CBI 

(G)  Coating  binder  component 

(G)  Bkx^ked  isocyanate  polymer 

P-99- 

106 

07/26/99 

10/24/99 

CBI 

(S)  Reductive  afterdear  agent  for  pol- 
yester fiber  and  blends 

(G)  Sulfink:  ackj  derivative 

P-99- 

107 

07/22/99 

10/20/99 

3M  Company 

(S)  Coating  component  for  release 
liner 

(S)                     3,8,13-trioxa-4,7.9.12- 
tetrasiiapentdecane,   4,12-dtethoxy- 
4.7,7,9,9, 1 2-hexanf>ethyl-* 

P-99- 

108 

07/22/99 

10/20/99 

3M  Company 

(S)  Coating  component  for  release 

liner 
(G)  Industrial  surfactant 

(G)  Ruorosilicone  polymer 

P-99- 

109 

07/27/99 

10/25/99 

Henkel  Corp.,  Chemi- 

(S) Akxrfiols,  C12-18.  ethers  with  poly- 

cals group 

ethylene  glycol  mono-bu  ether* 

P-«9- 

110 

07/27/99 

10/25/99 

Henkel  Corp.,  Chemi- 

(G) Industnal  surfactant 

(S)  Ateohols.  C12-M,  etf>ers  ¥wth  poly- 

• 

cals  group 

ethylene  glycol  mono-bu  ether* 

45546 
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Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/lmpotter 

Um 

Chemical 

End  Date 

P-99-1111 

07/27/99 

10/25/99 

Henlcei  Ckwp..  Chemi- 
cals group 

(G)  Industrial  surfactant 

(S)  Ak»hols,  Ci2-,4,  ethers  with  poly- 
ethylene-polypropylene glycol 
mono-me  ether* 

P-99-1112 

07/27/99 

10/25/99 

Henkel  Corp.,  Chemi- 
cals group 

(G)  Industnal  surfactant 

(S)  /Mcohois,  Cs.io  dimers,  ethers 
with  polyethylef>e  glycol  morw-bu 
ether* 

P-99-1113 

07/27/99 

10/25/99 

Her*el  Corp.,  Chemi- 
cals group 

(G)  Industrial  surtactant 

(S)  Poly(oxy-1,2-ethanediyl).  a-butyl- 
omega-(octytoxy)-* 

P-99-1114 

07/27/99 

10/25/99 

CBI 

(G)  Rheotogical  component 

(G)  Polyester  resin 

P-99-1115 

07/27/99 

10/25/99 

CBI 

(G)  Rheotogical  component 

(G)  Polyester  resin 

P-99-1116 

07/27/99 

101/25/99 

CBI 

(G)  Rheological  component 

(G)  Polyester  resin 

P-99-1117 

07/27/99 

10/25/99 

CBI 

(G)  Rheotognal  component 

(G)  Polyester  resin 

P-99-1118 

07/27/99 

10/25/99 

CBI 

(G)  Rheoiogicai  component 

(G)  Polyester  resin 

P-0»-1119 

07/27/99 

10/25^ 

CBI 

(G)  Rheok)gk»l  component 

(G)  Polyester  resin 

P-99-1120 

07/27/99 

10/25/99 

CBI 

(G)  Rheotogical  com|x>nent 

(G)  /Vmkle  resin 

P-99-1121 

07/27/99 

10/25/99 

CBI 

(G)  R^teotogicai  component 

(G)  Amkle  resin 

P-99-1122 

07/27/99 

10/25/99 

CBI 

(G)  Rheotognal  component 

(G)  Amkle  resin 

P-99-1123 

07/27/99 

10/25/99 

CBI 

(G)  Rheotogtoal  component 

(G)  Amkte  resin 

P-99-1124 

07/27/99 

10/25/99 

CBI 

(G)  Rheotogtoal  component 

(G)  Amkle  resin 

P-99-1125 

07/27/99 

10/25/99 

CBI 

(G)  Rheotogical  component 

(G)  Amide  resin 

P-99-1126 

07/27/99 

10/25/99 

CBI 

(G)  Monomer 

(G)  Modified  vegetable  fatty  acid 

P-99-1127 

07/27/99 

10/25/99 

CBI 

(G)  Monomer 

(G)  Modified  vegetable  oil 

P-99-1128 

07/27/99 

10/25/99 

CBI 

(G)  Polymeric  binder 

(G)  Styrene-methacrylate  copolymer 

P-99-1129 

07/27/99 

10«5«9 

CBI 

(8)  Prepotymen  elastomer 

(G)  Alkoxylated  polyol 

P-9&-1130 

07/27/99 

10/25/99 

CBI 

(G)  Destructive 

(G)  /Mkylphenolk:  resin 

P-99-1131 

07/27/99 

10/25/99 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  material  surfactat  for  formu- 
lators 

(S)  Glycine.  r>-(cart)oxymethyl)-o-[3- 
(1-methylettx>xy)propyl]-,  mono- 
sodium  salt* 

P-99-1132 

07/27/99 

10/25/99 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  material  surfactant  for  fonnu- 
lators 

(S)  5-alanine,  n-(2-cartX)xyethyl)-fK3- 
(hexytoxy)propyi]-,  disodium  salt, 
branched* 

P-99-1133 

07/27/99 

10C5«9 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  material  surfactant  for  formu- 

(S)  B-aisavne,  n-(2-cait)Oxyethyl)-r>-[3- 

lators 

(hexytoxy)propyl]-,  monosodium 
salt,  branched* 

P-99-1134 

07/27/99 

10/25/99 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  material  surfactant  for  fonnu- 
lators 

(S)  Glycine,  r>-(cart)0xyit>ethyl)-/v[3- 
(dimethylamino)propyl]-,  mono- 
sodium  salt* 

P-99-1135 

07/27/99 

10/25/99 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  material  surfactant  for  formu- 
lators 

(S)  B-alanine,  n-(2-cartX)xyethyl)-n-[3- 
(dimethylamino)propyl]-,  disodium 
salt* 

(S)    Glycine,    n-(carboxymethyl)-n-[3- 

P-fl9-1136 

07/27/99 

10/25/99 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  material  surfactant  for  fbrmu- 

lators 

[(cart)oxymethyl)amino]propylJ-,  n- 
coco  alkyl  derivs.,  monosodium 
salts* 

P-99-1137 

07/27/99 

1Q«5/99 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  material  surfactant  for  fomnu- 
lators 

(S)  Glycine,  n-(cartx}xymethyl)-n-{3- 
[(cartx)xymethyl)aminolpropyl]-,  n- 
coco  alkyl  derivs.,  disodium  salts* 

P-«9-1138 

07/27/99 

10/25/99 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  material  surfactant  lor  formu- 
lators 

(S)  Glycine,  n-(carboxymethyl)-/>{3- 
(hexyloxy)propyl]-,  branched* 

P-99-1139 

07/27/99 

10/25/99 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  material  surfactant  for  fomiu- 
lators 

(S)  Glycine,  rv(cariMxymethyl)-n-[3- 
(octytoxy)propyl]-,         monosodium 

sar 

(S)    Glycine,    n-(carboxymethyl)-r>-{3- 

P-99-1140 

07/27/99 

10/25/99 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  matenal  surfactant  for  formu- 

lators 

(decyloxy)propyl]-,        monosodium 
salt* 
(S)   Glydnd.    />-(cart)oxymethyl)-n-[3- 

P-99-1141 

07/27/99 

10/25/99 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  material  surfactant  for  formu- 

lators 

(octytoxy)propyl]-* 

P-99-1142 

07/27/99 

10/25/99 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  material  surfactant  for  formu- 
lators 

(S)  Glycine,  /v(carit>oxymethyl)-n-[3- 
(decytoxy)propyn-* 

P-99-1143 

07/27/99 

10/25/99 

Choisy-tek  (USA)  Ud. 

(S)  Raw  material  surfactant  for  formu- 
iators 

(S)  B-alanine,-  o-(2-cartx)xyethyl)-rH3- 
(octyloxy)propyl}-,  disodium  salt* 

P-99-1144 

07/27/99 

10/25/99 

Choisy-tek  (USA)  Ltd. 

(S)  Raw  material  surfactant  for  formu- 
lators 

(S)  5-alanine,  n-(2-carboxyethyl)-4-(3- 
(decytoxy)propyl]-,  disodium  salt* 

P-99-1145 

07/28/99 

10/26/99 

Eastman  Kodak  Com- 

(G) Chemtoal  intermediate,  destruc- 

(G) Substituted  benzenesulfinic  ackl 

pany 

tive  use 

salt 

P-99-1146 

07/28/99 

10/26/99 

Eastman  Kodak  Com- 
pany 

(G)  Chemtoal  intemnediate,  destoic- 
tiveuse 

(G)  Substituted  benzok:  ackl  ester 

P-9&-1147 

07/28/99 

10/26/99 

Eastman  Kodak  Com- 
pany 

(G)  Chemical  intermediate,  destruc- 
tive use 

(G)  Substituted  butanoto  ackl 

infoni  I  itioi 


P-96-4M2S 


lers,    ethers 
ol  mono-bu 


(y©thyl)-rv{3- 
cxJium    salt, 

<yethyl)-/>-[3- 
monosodium 


methyl)-/v[3- 
propylj-,  n- 
monosodium 


methyl)-n-{3- 
mon<»odium 


P-99-1148 

P-99-}l  149 


P-99-1150 


P-«9-1151 
P-99-1152 
P-99-1153 
P-»-1154 


P-99-1 
P-99-1 


P-99-1 157 
P-99-1 158 

P-99-1 158 

P-99-M60 

P-99-1 161 

P-99-1 162 
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No. 


Received 
Date 


155 
156 


07/28/99 
07/27/99 
07/29/99 

07/29/99 

07/29/99 

07/29/99 

07/29/99 

07/29/99 
07/29/99 

07/29/99 

07/29/99 

07/29y99 

07/29/99 

07/29/99 

07/29/99 


Projected 

Notice 
End  Date 


10/26/99 
10/25/99 
10/27/99 

10/27/99 

10/27/99 

10/27/99 

10/27/99 

10/27/99 
10/27/99 

10/27/99 

10/27/99 

10/27/99 

10/27/99 

10/27/99 

10/27/99 


Manufacturer/Importer 


Eastman  Kodak  Com- 
pany 
CBI 

CBI 


Oainippon  Ink  and 

Chemicals,  Inc. 
Eastman  Chemical 

Company 
Eastman  Chemical 

Company 
Eastman  Chemical 

Company 
CBI 
Eastman  Chemical 

Company 
Eastman  Chemical 

Company 
H.  B.  Fuller  Company 


H.  B.  Fuller  Corriparry 
H.  B.  Fuller  Company 
H.  B.  Fuller  Company 
H.  B.  Fuller  Company 


Use 


(G)  Chemkal  intermediate,  destruc- 
tive use 
(G)  Destructive  use 

(G)  Component  of  manufactured  con- 
sumer artk:ie 

(S)  Uv  curable  resin  for  uv  inks 

(S)  Chemical  intermediate 

(S)  Chemical  intermediate 

(S)  Chemical  intermediate 

(G)  industrial  leather  softener 
(S)  Chemical  intermediate 

(G)  Photographic  chemical 

(S)  Shoe  adhesives;  volumes  pro- 
vkJed  are  maximum  value  for  each 
chemical 

(S)  Shoe  adhesives;  volumes  pro- 
vided are  maximum  value  for  each 
chemical 

(S)  Shoe  adhesives;  volunies  pro- 
vKled  are  maximum  value  for  each 
chemical 

(S)  Shoe  adhesives;  volumes  pro- 
vided are  maximum  value  for  each 
chemical 

(S)  Shoe  adhesives;  volumes  pro- 
vided are  maximum  value  for  eaqh 
chemical 


Chemical 


(G)  Substituted  alkanoyl  chloride 

(G)  Catoium  long  chain  alkyl  phenate 

sulfkle 
(G)   Cuprate    (3)[3-hydroxy   xoK-{(2- 

(hydroxy-xo)   cartx)monocycle   azo 

xn"]  carbopolycycle 
(G)  Pdyurettiane  resin 

(G)  Sustituted  aminophenol 

(G)  Sustituted  aminopher>ol 

(G)  Sustituted  hexanoic  acids  esters 

(G)  Fatty-sutfosuccinate 

(G)  Sut)stituted  oxazolidinedione 

(G)  Substituted  alkene  anilide 

(G)  Polyamide  polymer 

(G)  Polyamide  polymer 

(G)  Polyamide  polymer 

(G)  Polyamide  polymer 

(G)  Polyamide  polymer 


In  tfble  n,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on  ' 


the  Notices  of  Coounencement  to 
manufecture  received: 


II.  39.— Notice  of  Commencement  From:  07/05/99  to  07/30/99 


< ;  ise  No. 


P-92-6fi64 
P-92-j^46 

P-93-il5l3 
P-95-U90 
P-96-0953 
P-96-0954 
P-96-0955 
P-96-()$56 
P-96-0957 

P-97-oI^ 

P-97-Q445 

P-97-<)718 

P-97-()to9 

P- 

P-98-0148 


P-98-((25 


Received  Date 


07/^6/99 
07/26/99 

07/15/99 
07/09/99 
07/27/99 
07/27/99 
07/27/99 
07/27/99 
07/27/99 
07/27/99 
07/26/99 
07/29/99 
07/09/99 
07/13/99 
07/06/99 
07/14/99 
07/29/99 

07/13/99 


Commencement/ 
Import  Date 


08/25/95 
02/05/93 

06/16/99 
11/09/98 
11/28/98 
11/28/98 
11/28/98 
11/28/98 
11/28/98 
11/28/98 
07/16/99 
02/19/99 
12/18/98 
07/06/99 
06/24/99 
06/17/99 
02/02/99 

06/17/99 


Chemical 


(G)  Caprolactone  dipentaerythritol  polyurethane 

(S)      Polymer      of      neopentyl      glycol;      diphenylmethane      diisocyanate; 

pdycaprolactone  dkA;  polycaprolactone  triol;  mercapto  succinic  acid 
(G)  Propietary  modified  carboxylated  styrene  butadiene  polymer 
(G)  9/vcart)azole-9-ethanol,  3-(substituted)azo- 
(G)  Alkyl  phenol 
(G)  Alkyl  phenol 
(G)  Alkyl  phenol 
(G)  Alkyl  phenol 
(G)  Alkyl  phenol 
(G)  Alkyl  phenol 

(G)  Salt  of  mixed  alkyl  phosphate 
(G)  Pentaerythritol  ester  of  tall  oil  fractions 
(S)  2-butanone,  o,o',o"-(phenylsilylidyne)  trioxime* 
(G)  Organic  peroxide,  perester 
(G)  Non-volatile  emulsion  acrylic  polymer 
(G)  Hexanoic  acid,  trisubstituted  methylphenyl  ester 
(G)  Tall  oil  fractions,  unsaturated  hydrocarbons  resins,  dieneophile  modified 

polymer  with  pentaerythritol  and  polyalkyiene  oxide. 
(G)  Metal  derivatized  tetrasubstituted  alkane  compound 
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11.  39  Notice  of  Commencem< 

ant  From:  07/05/99  to  07/30/99-Continued 

Case  No. 

Received  Date 

Commencement/ 
Import  Date 

Chemical 

P-98-0640 

P-98-0754 
P-99-0022 

P-99-0131 

P-99-0132 

P-99-0182 
P-99-0246 
P-99-0250 
P-99-0263 

p-99-oao? 
p-gg-a-wft 

P-99-0404 

p-99-0450 
P-99-0458 
P-99-0474 
P-99-0475 
P-99-0S25 
P-99-0617 
P-99-0619 
P-99-0620 
P-99-0717 

07/1 5«9 

07/27/99 
07/29/99 

07/23/99 

07/23/99 

07/29/99 
07/26/99 
07/09/99 
07/27/99 
07/21/99 
07/13/99 
07/06/99 

07/09/99 
07/09/99 
07/14/99 
07/06/99 
07/27/99 
07/27/99 
07/09/99 
07/09/99 
07/26/99 

12/23/98 

12/11/98 
01/11/99 

07/06/99 

07/06/99 

06/18/99 
04/14/99 
04/01/99 
06/30/99 
06/28/99 
06/'18/'99 
06/14/99 

07/01/99 
06/29/99 
07/06/99 
06/29/99 
07/01/99 
07/14/99 
07/01/99 
07/01/99 
07/22/99 

(S)  Fatty  acids,  soya,  polymers  witti  benzoic  acid,  12-hydroxyoctadecano»c  acid, 

5-isocyanato-1  -(isocyanatomettiyl)-l  ,3,3-trimettiylcyclohexane,  pentaerythrito(, 

phthalJc      anhydride,      polyethylene      glycol      mono-me      ether      and 

trimethylolpropane* 
(S)  Benzenepentanenitrile,  £>-methyl-* 
(S)  Fatty  acids,  tall-oil,  polymers  with  benzoic  acid,  pentaerythritol,  phthalic 

anyhdride,  soybean  oil  and  trimethylolpropane 
(G)           Benzenamine.           4,4'-[[4-(alkylimino)-3-alkyl-2,5-cyclohexandien-1- 

ylidene)methylene]bis(n,rKJialkyl-,  monoacetate 
(G)   Benzenamine,    n,rHlialkyl-4-[[4-(alkylamlno)-3-alkylphenyl](4-(alkylimlno)-3- 

alkyl-2,5-cyclohexandien-1  -ylidene)aikyl)-,  morvoacetate 
(G)  Polyol  ester 

(G)  Cartx>xy1ic  acid  functional  polyester 
(S)  Benzene,  mono-C2o-24  -  alkyl  derives* 
(G)  Poly  (aryl  ketone)  modified  acrylate 
(G)  Substituted  phenoxy  ateohol 
(G)  Fatty  aikyi  phosphate,  alkali  metal  salt 
(G)  Diadduct(monomaleate/potyoxyethylene  (n)  stearic  add  (monoester)/diethyl 

amine)bishpenol  a  diglycidylether-  bisphenol  a,  copolymer,  acetate,  salt) 
(G)  /klkyt  glucoside 

(G)  Hydrocarbon  resin                                                      ' 
(G)  Styrene-acrylic  potymer 
(G)  Substituted  alkenok:  ester 
(G)  Blocked  isocyanate 
(G)  Substituted  cyano  acrylate 
(G)  Water-reducible  metfiacryl-styrene  copolymer 
(G)  Water-reducible  acryik:-styrene  copolymer 
(G)  Polyester  modified  polydimethylsiloxane,  hydroxy  functksnal 

List  oiSiib|ects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  August  12, 1999. 

Oacar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  99-21663  Filed  8-19-99;  8:45  am] 
■UJNO  OOOE  «aO-66-F 


FEDERAL  RESERVE  SYSTEM 

FoniMrtlone  of,  AcquisMons  by,  and 
Mergera  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 


inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  wUl  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  17, 
1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045-0001: 

1.  Popular  Inc.,  and  Popular 
International  Bank,  Inc.,  both  of  Hato 
Rey.  Puerto  Rico,  and  Popular  North 
America,  Inc.,  Mt.  Laurel,  New  Jersey 
have  applied  to  acquire  100  percent  of 
the  voting  shares  of  Banco  Popular, 
National  Association,  Orlando,  Florida. 

In  connection  with  this  application. 
Banco  Popular,  National  Association, 
Orlando,  Florida;  has  applied  to 
establish  Popular  Insiuance,  Inc., 


Culebra,  Puerto  Rico,  as  an  agreement 
Corporation,  pursuant  to  §  25A  of  the 
Federal  Reserve  Act,  and  a  wholly 
owned  subsidiary  of  Banco  Popular, 
National  Association,  Orlando,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  16, 1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  99-21590  Filed  8-19-99;  8:45  am] 
■NJJNQ  CODE  t21IM>1-F 


FEDERAL  RESERVE  SYSTEM 

Notica  of  Propoaala  to  Engage  in 
Pannlaaibia  Nonbanking  Activitlaa  or 
to  Acquire  ComfMnlaa  ttiat  are 
Engaged  In  Parmiaalbla  Nonbanking 
Activltlaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  induding  the 
companies  listed  below,  that  engages 
eithm  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
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otherVHse  noted,  these  activities  will  be 
condu^rted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  theif'ederal  Reserve  Bank  indicated. 
The  nkitice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
expre^  their  views  in  writing  on  the 
questMn  whether  the  proposal  complies 
with  vie  standards  of  section  4  of  the 
BHCAct. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  thei  offices  of  the  Board  of  Governors 
not  lat^r  than  September  3, 1999. 

A.  f  ^eral  Reserve  Bank  of 
Riduobnd  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
.Stree^ (Richmond,  Virginia  2.1261-4528: 

1.  Bank  of  America  Corporation, 
Charlotte,  North  Carolina;  to  acquire  up 
to  11.07  percent  of  the  voting  shares  of 
724  Solutions,  Inc.,  Toronto,  Canada, 
and  thereby  engage  in  the  development, 
manufacture,  and  distribution  of 
softw^  designed  to  provide  electronic 
bankin|g,  brokerage,  and  other  services 
to  consumers,  pursuant  to  § 
225.2^{b){14)(i)  of  Regulation  Y. 

Boa]i4  of  Governors  of  the  Federal  Reserve 
Systen^j  August  16, 1999. 

JenniCtf  J.  Johnson, 

SecreU^  of  the  Board. 

IFR  Ddc.  99-21589  Filed  8-19-99;  8:45  am) 

BILLING  CODE  621(M>1-F 


GENERAL  SERVICES 
ADMlMSTRATION 

PrMiiWrt'*  Commission  on  tlw 
Celebfption  of  Women  in  American 
Histoi|!| 

.AGENCV:  General  Services 
AdmiJilstration. 


ACTION:  Meeting  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  President's  Commission  on  the 
Celebration  of  Women  in  American 
History  will  hold  an  open  meeting  from 
9:00  a.m.  to  12:30  p.m.  on  Wednesday, 
September  8, 1999,  at  the  Portland 
Marriott-Downtown,  1401  South  West 
Naito  Parkway,  Pordand,  OR  97201. 
PURPOSE:  To  introduce  the  "How  to 
Guide"  to  Women's  Groups  and  to 
discuss  Y2000  Women's  History  Month 
Celebrations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Davis  (202)  501-0705,  Assistant 
to  the  Associate  Administrator  for 
Communications,  General  Services 
Administration.  In  addition,  inquiries 
may  be  sent  to  martha.davis®gsa.gov. 

Dated:  August  13, 1999. 
Beth  Neivburger, 

Associate  Administrator  for  Communications. 
[FR  Doc.  99-21695  Filed  8-19-99;  8:45  am] 

BILLING  COOE  a820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantars  for  Disaaaa  Control  and 
Pravantion 

[30DAY-^1-99] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
.requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 


comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

1.  The  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP).  The  purpose  of 
this  request  is  to  obtain  OMB  clearance 
to  conduct  the  main  data  collection 
studies  and  the  validity /reliability 
studies.  The  pilot  portion  of  the  data 
collection  was  approved  in  April.  Upon 
the  completion  of  the  pilot  this  package 
will  be  submitted  for  OMB  review  for 
the  remainder  of  the  survey.  The  studies 
involve  school  health  policies  and 
programs  in  elementary,  middle/junior, 
and  senior  high  schools  nationwide.  A 
similar  study  was  conducted  in  1994 
(OMB  No.  0920-0340).  SHPPS  2000  will 
assess  the  characteristics  of  eight 
components  of  school  health  programs 
at  the  elementary,  middle/junior,  and 
senior  high  school  levels:  health 
education,  physical  education  and 
activity,  health  services,  food  service, 
school  policy  and  environment,  mental 
health  and  social  services,  faculty  and 
staff  healtb  promotion,  and  family  and 
community  involvement.  SHPPS  2000 
data  will  be  used  to  provide  end-of- 
decade  measures  for  18  national  health 
objectives  for  2000  and  as  a  baseline 
measure  for  at  least  17  draft  objectives 
for  2010.  No  other  national  source  of 
data  exists  for  these  2000  and  draft  2010 
objectives.  The  data  also  will  have 
significant  implications  for  policy  and 
program  development  for  school  health 
programs  nationwide.  The  total  annual 
burden  hours  are  14,551. 


ANNUAL  Burden  Hours  for  SHPPS  2000  Main  Data  Collection,  Spring  2000 


Questionnaire/Activity 


State  Health  Education 

State  f^liysical  Education  and  Activity 

State  Health  Services  „ 

State  Food  Sen/ice 

State  Ottestionnaire  on  School  Policy  and  Environment  

State  K|l*ntal  Healtti  and  Social  Seivices 

State  R^culty  and  Staff  Healtli  Promotion „ 

Assist  iKJitf)  identifying  state  level  respondents  and  witfi  recruiting  dis- 
tricts |^nd  schools. 

District 'Wealth  Education  

District  Physical  Education  and  Activity 

District  IHlealth  Services „ 

District  ffood  Service 

District  iOuestionnaire  on  School  Policy  and  Environment 

District  Mental  Health  and  Social  Services  ' 

District  iFfaculty  and  Staff  Health  Promotion 


Respondent 


State  officials  . 

State  officials  . 

State  officials  . 

State  officials  . 

State  offictsUs  . 

State  officials  . 

State  officials  . 

State  officials  . 

District  officials 
District  officials 
District  officials 
District  officials 
District  officials 
District  officials 
District  officials 


Numt>er  of 
respondents 


51 
51 
51 
51 
51 
51 
51 
51 

1148 
1148 
1148 
1148 
1146 
1148 
1148 


Burden 

hours  per 

respondent 


Total  tHjr- 
den  hours 


1.00 
1.00 
1.00 
1.00 
155 
1.00 
0.50 
1.00 

1.00 
1.00 
1.00 
1.00 
125 
1.00 
0.50 


51.0 
51.0 

51.0 
51.0 
63.8 
51.0 
25.5 
51.0 

1148.0 

1148.0 
1148.0 
1148.0 
1435.0 
1148.0 
574.0 
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Annual  Burden  Hchjrs  for  SHPPS  2000  Main  Data  Collection,  Spring  2000— Continued 


Questionnaire/Activity 


Assist  with  identifying  district  and  school  level  respondents  and  with 
recanting  schools. 

Assist  with  identifying  arKJ  scheduling  schocA  level  respondents 

School  Health  Education  

School  Physical  Education  and  Activity 

School  Hearth  Sendees 

School  Food  Service  

School  Questionnaire  on  School  Policy  and  Environment „ 

School  Mental  Health  arid  Social  Services 

School  Faculty  and  Staff  Health  Promotion  

Health  Education  Classroom  Teacher 

Pfiysical  Education  and  Activity  Classroom  Teacher 

ToW 


Respondent 


District  officials 


School  officials  

Health  education  lead 

teachers,  principals,  or 

designees. 
Physical  education  lead 

teachers,  principals,  or 

designees. 
ScfKX>l  nurses,  principals, 

or  designees. 
Food  service  managers, 

principals,  or  designees. 

Principals  or  designees 

Counselors,  principals,  or 

designees. 

Principals  or  designees 

Health  education  teachers 

(Average  1 .5  per  school). 
Physical  education  teachers 

(Average  2  per  school). 


Numt)er  of 
respondents 


350 

1539 
1539 


1539 

1539 

1539 

1539 
1539 

1539 
2309 

3078 


26,493 


Burden 

hours  per 

respondent 


1.00 

1.00 
1.00 


1.00 


0.80 


Total  bur- 
den hours 


350.0 

1539.0 
1539.0 


1539.0 


1.00 

1539.0 

1.00 

1539.0 

1.50 

2308.5 

1.00 

1539.0 

0.50 

769.5 

0.80 

1847.2 

2462.4 


DEPARTME 
HUMAN  SE 

Center^for 
Prevention 

Board  <>fS( 


25,115.9 


Annual  Burden  Hours  for  Validity/Reliability  Study,  Spring  2000 


Questionnaire 


Respondent 


Numtier  of 
respondents 


Burden 

hours  per 

respondent 


Total  bur- 
den hours 


State  Health  Education 

State  Physical  Education  and  Activity 

State  Healtfi  Sendees  , 

State  Food  Service 

State  Questionnaira  on  School  Policy  and  Environment  .. 

State  Mental  Health  arxJ  Social  Services 

State  Faculty  and  Staff  Health  Promotion 

District  Health  Education  

District  Ptiysical  Education  arxJ  Activity 

District  Health  Services 

District  Food  Service 

District  Questionnaire  on  School  Policy  artd  Environment 

District  Mental  Health  and  Social  Services  

District  Faculty  and  Staff  Health  Promotion  

School  Health  Education  

School  Ptiysical  Education  and  Activity , 

School  Health  Services 

School  Food  Service  

School  Questiorviaire  on  School  Policy  and  Environnrtent 
School  Mental  Health  and  Social  Services  

School  Faculty  and  Staff  Health 

Promotion  Health  Education  Classroom  Teacher 

Physical  Education  and  Activity  Classroom  Teacher 

Total  ....„ 


State  officials 

State  officials 

State  officials 

State  officials 

State  officials 

State  officials 

State  officials 

District  officials  

District  officials  

District  officials  

District  officials  

District  officials  

District  officials  

District  officials  

Health  education  lead 

teachers,  principals,  or 

designees. 
Physical  education  lead 

teachers,  principals,  or 

designees. 
SclKX)!  nurses,  principals, 

or  designees. 
Food  service  managers, 

principals,  or  designees. 

Principals  or  designees 

Counselors,  principals,  or 

designees. 

Principals  or  designees 

Health  education  teacfiers 

(Average  1 .5  per  scfraol). 
Physical  education  teachers 

(Average  2  per  school). 


32 
32 
32 
32 
32 
32 
32 
82 
82 
82 
82 
82 
82 
82 
82 


62 

82 

82 

82 
82 

82 

82 

82 


0.25 
0.25 
0.20 
0.20 
0.40 
0.25 
0.20 
0.25 
0.25 
0.20 
0.20 
0.40 
0.25 
0.40 
0.80 


0.80 

0.80 
0.80 


0.80 


8.0 

8.0 

6.4 

6.4 

12.8 

8.0 

6.4 

20.5 

20.5 

16.4 

16.4 

32.8 

20.5 

32.8 

65.6 


65.6 

65.6 
65.6 


1.25 

102.5 

0.80 

65.6 

0.40 

32.8 

0.80 

65.6 

65.6 


1,536 


810.4 
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Annual  Burden  Hours  Across  All  SHPPS  2000  Study  Components 


Study  component 


Main  Stijidy  Data  Collection,  Spring  2000 
Validityi^peliability  Study,  Spring  2000 


Number  of 
respondents 


26,493 
1.536 


28.029 


Total  burden 
hours 


13.913.0 
638.0 


14,551.0 


Nancy  ICtheal, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Pr^ifention. 
[FR  Dot  99-21638  Filed  8-19-99;  8:45  am] 
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C  OOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAjlil  SERVICES 

Center^  for  Disease  Control  and 
Praveiition 

Board' of  Scientific  Counselors, 
Agency  for  Toxic  Substances  and 
Disaa<f :  Notice  of  Charter  Renewal 

Thi^  gives  notice  under  the  Federal 
Advis(|)fy  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the  Board 
of  SciQiktific  Coimselors,  Agency  for 
Toxic  Eiubstances  and  Disease,  Centers 
for  Di$0ase  Control  and  Prevention,  of 
the  Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2-year 
period  extending  through  July  28,  2001. 

For  prther  information,  contact 
Robert  Spengler,  Sc.D.,  Executive 
Secretary,  Board  of  Scientific 
Counselors,  Agency  for  Toxic 
Substances  and  Disease,  1600  Clifton 
Road,  t^,  M/S  D-23,  Atlanta,  Georgia 
30333J  ^lephone  404/639-7080  or  fax 
404/6^4-7181. 

The  jDirector,  Management  and 
Analysis  and  Services  ofHce  has  been 
delegated  the  authority  to  sign  Federal 
Registti-  notices  pertaining  to 
announcements  of  meetings  and  other 
commiljtee  management  activities,  for 
both  th^  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
SubstaUces  and  Disease  Registry. 

Dated;;  August  16. 1999. 
Caroly^iJ.  Russell, 

Directot,  Management  Analysis  and  Services 

Office,  Renters  for  Disease  Control  and 

Preventibn. 

(FR  Doc.  99-21637  Filed  8-19-99;  8:45  am] 

BRUNO  <  :bDE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Cancellation  of  Requirement  for 
Certification  of  Used  Tire  Casings  from 
Asia  Prior  to  Entry  Into  ttie  United 
States 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Notice  of  cancellation. 

SUMMARY:  This  notice  announces 
cancellation  of  the  requirement  that  all 
used  tire  casings  imported  from  Asia 
must  be  certified  as  dry,  clean,  and  free 
of  insects. 

dates:  August  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  E.  Barrow  (404)  639-8107;  E-mail 
jebl@cdc.gov).  Centers  for  Disease 
Control  and  Prevention,  1600  Clifton 
Rd.,  NE,  National  Center  for  Infectious 
Diseases,  Division  of  Quarantine,  Mail 
Stop  E-03,  Atlanta,  Georgia,  30333. 
SUPPLEMENTARY  INFORMATION: 

Background 

Investigations  conducted  by  CDC  in 
1986  established  that  Aedes  albopictus 
and  other  mosquito  species  were  being 
imported  into  the  United  States  from 
Asia  in  used  tire  casings.  Since  these 
mosquitoes  have  the  potential  to 
transmit  certain  viral  diseases  to 
hiunans,  such  as  dengue  and  other 
arboviruses  including  several  that  are 
native  to  the  Americas,  their  presence 
was  considered  a  potential  public  health 
threat.  As  of  October  1, 1987,  15  states 
were  known  to  be  infested  with  Aedes 
albopictus.  Interstate  trade  in  used  tires 
was  believed  to  be  a  major  factor  in 
disseminating  the  species  within  the 
United  States.  Consequently,  effective 
January  1, 1988,  under  the  authority  of 
section  361  of  the  Public  Health  Service 
Act  (42  U.S.C.  264)  and  42  CFR  71.32(c), 
CDC  imposed  a  requirement  that  all 
used  tire  casings  originating  from  Asia 
must  be  certified  as  being  (fry,  clean, 
and  disinsected.  Specific  measures  for 
disinsection  and  certification  were 
defined  in  a  Federal  Register  notice 
dated  November  20. 1967  (52  FR  44836). 


In  order  to  monitor  compliance  with  the 
requirements,  the  CDC  Division  of 
Quarantine  conducted  an  energetic 
program  of  random  inspections,  which 
showed  large-scale  noncompliance, 
even  though  penalties  were  imposed. 
Despite  these  enforcement  efforts,  Aedes 
albopictus  has  spread  to  28  states,  the 
approximate  geographic  limits  of  its 
potential  distribution  in  the  United 
States.  A  recent  CDC  study  concluded 
that  further  colonization  within  those 
limits  is  inevitable.  The  study, 
published  in  the  Journal  of  the 
American  Mosquito  Control  Association 
in  March  1998  (14:83-94),  found  that, 
because  of  the  vast  size  and  distribution 
of  the  existing  population,  the  number 
of  mosquitoes  that  could  be  introduced 
irom.  overseas  is  insignificant.  Because 
of  its  exploitation  of  natural  and 
artificial  habitats,  Aedes  albopictus  is 
extremely  difficult  to  control  and 
should  be  considered  a  permanently 
estabhshed  species  in  the  United  States. 
In  addition,  although  it  is  capable  of 
transmitting  numerous  viruses,  there  is 
to  date  no  evidence  of  any  transmission 
to  hiunans  in  the  United  States.  The 
effect  of  the  present  requirement  is 
therefore  negligible,  and  the  cost  of  the 
requirement,  both  to  industry  and 
government,  can  no  longer  be  justified. 
A  proposal  to  rescind  the  requirement 
for  certification  of  used  tfre  casings  from 
Asia  prior  to  entry  into  the  United 
States  was  published  on  April  12, 1999 
(64  FR  17671-17672),  and  public 
comments  were  sought  for  a  thirty-(30) 
day  period.  While  there  is  a  large 
number  of  potential  responders  who  are 
engaged  in  public  health  and  mosquito 
abatenignt  at  the  State  and  local  level, 
only  seven  comments  were  received.  All 
expressed  opposition  to  canceling  the 
certification  requirement. 

One  commenter  expressed  a  belief 
that  the  certification  requirement  should 
be  continued  because  it  has  contributed 
to  success  in  managing  Asian  mosquito 
populations  in  his  location.  In 
considering  this  comment,  we  note  that 
there  is  a  large  interstate  traffic  in  tires 
from  infested  sites  that  are  not  directly 
associated  with  imported  shipments,  as 
well  as  the  potential  for  interstate 
movement  in  any  type  of  conveyance  or 
shipping  container.  Wherever  Aedes 
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albopictus  is  present,  there  is  potential 
for  their  movement  into  other  areas 
having  a  climate  that  can  support  them. 

Other  commenters  asked  for 
continuance  of  the  certification 
requirement  while  observing  that 
certification  efforts  came  too  late  to  be 
effective.  While  Aedes  albopictus  was 
well  established  in  many  areas  long 
before  it  was  first  detected,  control 
efforts  were  rapidly  initiated  and 
energetically  pursued  once  the  presence 
of  the  species  was  recognized.  Since 
these  measures  were  not  effe€:tive  in 
slowing  Aedes  albopictus' 
establishment,  it  is  not  logical  to  argue 
for  them  to  be  continued. 

Other  commenters  suggested  that 
continued  certification  could  prevent 
futiue  importation  of  other  species.  We 
find  no  evidence  in  support  of  this 
position. 

Determination:  The  requirement  for 
certification  of  used  tire  casings  firom 
Asia  prior  to  entry  into  the  United 
States  is  canceled. 

Dated:  August  16. 1999. 
Joseph  R.  Caitar, 

Associate  Director  for  Management  and 
Operation,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  99-21636  Filed  8-19-99;  8:45  am] 
■LUNQ  COOE  4ia0-1»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cenlefs  for  Dieeaae  Control  and 
Prevention 

Ethica  Subcommmeaorthe  Advlaory 
ConrniNlea  to  the  Dhacior,  Centera  lor 
I  wOmroi  ana  I'lawaiiuuii: 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  subcommittee 
msetuDft. 

Nivaie:  Ethics  Subconunittee  of  the 
Advisory  Committee  to  the  Director,  CDC. 

Time  and  Date:  8:30  a.m.-5:00  p.m., 
September  23, 1999. 

Place:  Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  NE,  Building 
16,  Room  5126,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  25  people. 

Purpose:  This  subcommittee  will 
anticipate,  identify,  and  propose  solutions  to 
strategic  and  broad  ethical  issues  facing  CDC. 

Matters  to  be  Discussed:  Agenda  items  will 
include  updates  from  the  Associate  Director 
for  Science,  Dixie  E.  Snider,  M.D.,  M.P.H.;  a 
discussion  on  recommendations  for 
preventing  transmission  of  Hepatitis  B  virus. 
Hepatitis  C  virus,  and  Human 


Immunodeficiency  Virus  to  patients  in 
healthcare  settings;  and  anticipating  issues 
involved  in  future  decisions  regarding  the 
rotavirus  vaccine. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Kathy  Cahill,  Executive  Secretary,  Advisory 
Committee  to  the  Director,  CDC,  1600  Clifton 
Road,  NE.  M/S  D-24,  Atlanta,  Georgia  30333. 
Telephone  404/639-7060. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  12, 1999. 
Caroljm  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  99-21639  Filed  8-19-99;  8:45  am] 

BNXMG  COOE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adminiatration  for  Children  and 
FamNiaa 

Notica  of  Final  LM  of  Child  WaHara 
Outcomaa  and  Maaaurae 

summary:  Section  203  of  the  Adoption 
and  Safe  Families  Act  (ASFA),  signed 
into  law  in  November  1997,  requires 
that  the  Secretary  of  the  Department  of 
Health  and  Human  Services  (DHHS),  in 
consultation  with  Governors,  State 
legislatures.  State  and  local  public 
officials  responsible  for  adndnistering 
child  welfare  programs,  and  child 
welfare  advocates,  develop  a  set  of 
outcome  measures  (including  length  of 
stay  in  foster  care,  number  of  foster  care 
placements,  and  number  of  adoptions) 
that  can  be  used  to  assess  the 
performance  of  States  in  operating  child 
protection  and  child  welfe^e  programs. 
In  addition,  the  law  requires  that  to  the 
maximum  extent  possible,  the  outcome 
measures  should  be  developed  from 
data  available  from  the  Adoption  and 
Foster  Care  Analysis  and  Reporting 
System  (AFCARS).  Section  203  of  ASFA 
also  directs  the  Secretary  to  prepare  and 
submit  to  the  Congress  an  Annual 
Report  on  the  performance  of  each  State 
on  each  outcome  measiue. 

To  meet  these  requirements,  the 
Children's  Bureau,  the  Federal  agency 
charged  with  the  task  of  implementing 
ASFA,  engaged  in  a  consultation 
process  with  State  officials,  advocates 
and  other  experts  in  the  field.  As  a 
result  of  this  process,  the  Children's 
Bureau  published  a  preliminary  list  of 


child  welfare  outcomes  and  measures  in 
the  Federal  Register  for  public  comment 
on  February  2, 1999.  Comments  were 
received  from  31  State  child  welfare 
agencies  including  the  District  of 
Columbia,  14  representatives  of  national 
organizations,  nine  members  of  a 
congressional  coalition,  one  local  child 
and  family  services  agency,  one  tribal 
organization,  four  child  welfare 
researchers,  four  Federal  staff  and  one 
imaffiliated  individual.  Based  on  an 
analysis  of  the  comments,  numerous 
changes  were  made  to  the  preliminary 
1^  of  outcomes  and  measures. 

This  notice  announces  the  final  list  of 
child  welfare  outcomes  and  measures 
and  the  data  elements  that  will  be  used 
to  compute  each  State's  perfortnance  on 
each  measure.  The  notice  also  describes 
additional  data  about  each  State 
system's  characteristics  that  will  be 
used  in  the  Annual  Report  to  provide 
context  for  interpreting  State 
performance  on  the  outcome  measiues. 
Finally,  the  notice  provides  general 
information  about  the  steps  that  will 
lead  to  publication  of  the  first  Annual 
Report  to  the  Congress  on  the 
performance  of  each  State  on  each 
outcome  measure. 
FOR  FURTHER  INFORMATION  CONTACT*. 
Marianne  Rufty,  Children's  Biueau,  330 
C  Street,  SW,  Washington,  DC  20447. 
SUPPLEMENTARY  INFORMATION:  The 
Nation's  child  welfare  systems  are 
designed  to  protect  children  who  have 
suffered  maltreatment,  who  are  at  risk 
for  maltreatment,  or  who  are  under  the 
care  and  placement  responsibility  of  the 
State  because  their  families  are  imable 
to  care  for  them.  These  systems  also 
foctis  on  securing  permanent  living 
arrangements  for  children  who  are 
unable  to  return  home.  The  Children's 
Bureau  is  the  agency  within  the  Federal 
Government  that  is  responsible  for 
assisting  State  child  welfare  systems  by 
promoting  continuous  improvement  in 
the  delivery  of  child  welfare  services. 

The  Adoption  and  Safe  Families  Act 
(ASFA)  unequivocally  established  that 
our  national  goals  for  children  in  the 
child  welfare  system  are  safety, 
permanency,  and  well-being.  To  help 
achieve  these  goals,  the  ASFA  requires 
the  Departmrait  of  Health  and  Human 
Services  (DHHS),  in  consultation  with 
States  and  experts  in  the  field,  to 
identify  outcome  measures  to  gauge 
State  and  national  progress  in  reaching 
these  goals,  and  to  report  on  these 
outcomes  in  an  annual  report  to  the 
Congress. 

The  Children's  Bureau  formed  a 
consultation  group  comprised  of 
representatives  from  State,  Tribal  and 
coimty  child  welfare  agencies;  State 
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Governor's  offices;  State  legislatures; 
family  land  juvenile  courts;  local 
advocacy  organizations;  the  research 
community;  private  nonprofit  child  and 
family  services  agencies;  and  a  public 
employee  organization.  Representatives 
of  national  organizations  such  as  the 
Amerl(tan  Public  Human  Services 
Assoc^fition,  the  Child  Welfare  League 
of  Anl^rica,  and  the  National  Council  of 
Juvenile  and  Family  Court  Judges  also 
were  a$ked  to  participate  in  the 
consultation  process. 

Thei  Children's  Bureau  wishes  to 
thank  these  individuals  for  sharing  their 
time  £md  expertise  in  the  development 
of  thej|>reliminary  set  of  child  welfare 
outcomes  and  measures,  which  were 
publi^^ed  in  the  Federal  Register  for 
comn^^nt  on  February  2. 1999.  We  also 
I  Hike  to  thank  the  many 
iuals  who  responded  to  that 
I  Based  on  the  comments 
)d,  the  Children's  Biueau  has 
made  a  number  of  changes  to  the  list  of 
outcoti^e  measures,  as  detailed  below. 

What  Data  Sources  WiU  Be  Used  To 
Measure  State  Performance 

To  avoid  additional  reporting  by  the 
StatesL  |the  first  Annual  Report  to  the 
Congws  will  include  outcome 
measiiies  that  are  based  on  data  already 
available  through  the  National  Child 
Abusd  and  Neglect  Data  System 
(NCAHDS),  and  the  Adoption  and 
Foster  Care  Analysis  and  Reporting 
System  (AFCARS).  For  the  first  Annual 
Report  to  the  Congress,  the  Children's 
Bureau  will  use  calendar  year  1997  data 
for  NCANDS,  and  fiscal  year  1998  data 
for  AFtARS.  The  specific  data  elements 
that  wi|l  be  used  from  these  databases 
are  listed  below  under  each  outcome 
measure.  Please  note  that  one  of  the 
consequences  of  focusing  on  outcomes 
that  cto  be  measured  through  AFCARS 
and  f>^lANDS  is  that  the  outcomes  to  be 
incluq^d  in  the  first  Aimual  Report  do 
not  address  child-well  being  measures 
and  procedures  for  collecting  data 
pertaining  to  those  outcomes  in  the 
futurel! 

In  addition  to  displaying  data  on  State 
perfoifiiance  on  the  outcome  measiues, 
the  Aik^ual  Report  wiU  provide 
additiptial  data  about  each  State  and  its 
child  vfelfare  system  in  order  to  provide 
contend  for  interpreting  performance  on 
the  oiitbome  measures.  For  the  most 
part,  these  data  also  will  be  derived 
fitjm  the  calendar  year  1997  NCANDS 
and  fiscal  year  1998  AFCARS  databases. 
Some  GDcamples  include:  the  number  of 
childrcKi  under  age  18;  the  number  of 
childr^  found  to  be  victims  of  child 
maltr^tment;  the  number  of  child 
fatalities  due  to  maltreatment;  the 
numb  it  of  children  entering  foster  care 


at  the  begiiming  of  the  reporting  year, 
the  number  exiting  at  the  end  of  the 
same  year  and  their  median  length  of 
stay  in  care;  the  number  of  children 
waiting  to  be  adopted;  and  the  number 
of  children  adopted.  It  also  will  include 
age  and  race/ethnicity  data  for  children 
in  these  categories. 

Steps  Leading  to  Publication  of  the 
Annual  Report 

The  Children's  Biueau  will  mail  a 
letter  to  each  State  Child  Welfare 
Director  that  will  transmit  the  State's 
own  data  pages  for  review  and  comment 
prior  to  their  being  published  and 
submitted  to  the  Congress.  State 
agencies  will  have  the  opportunity  to 
provide  comments  that  clarify  their  data 
or  identify  factors  that  may  have 
affected  their  performance  on  the 
outcome  measiues.  Since  States' 
comments  will  be  included  in  the 
Annual  Report  to  the  Congress,  the 
Children's  Bureau  will  need  to  require 
that  the  comments  be  limited  due  to 
space  restrictions.  In  addition.  State 
Child  Welfare  Directors  will  be  asked  to 
return  their  comments  to  the  children's 
biu-eau  by  a  specified  date.  No  response 
by  the  due  date  will  indicate  that  the 
State  chooses  not  to  submit  comments.^ 
The  transmittal  letter  will  provide 
detailed  information  about  the 
procedures  for  reviewing  and 
submitting  comments  on  the  data. 

Final  List  of  Child  Welfore  Outcomes 
and  Measures 

The  following  outcome  measures  will 
be  used  as  the  basis  for  the  first  and 
subsequent  Annual  Reports  to  the 
Congress  on  the  performance  of  each 
State  in  meeting  the  goals  and  objectives 
of  the  child  welfare  system.  The  data 
elements  that  will  be  used  to  compute 
the  measures  are  also  listed.  Additional 
outcomes  and  measures  may  be  added    * 
in  future  years  as  reporting  capacities 
develop.  This  is  particularly  true  for 
outcomes  addressing  child  safety  and 
well-being. 

Child  Welfare  Outcome  1 :  Reduce 
Recurrence  of  Qiild  Abuse  and/or 
Neglect 

Measure  1.1:  Of  all  children  who  were 
victims  of  substantiated  or  indicated 
child  abuse  and/or  neglect  during  the 
reporting  period,  what  percentage  had 
another  substantiated  or  indicated 
report  within  a  12-month  period? 

Data  Elements:  NCANDS,  DCDC  record 
Element  3:ileport  ID 
Element  4:  Child  ID 
Element  8:  Report  disposition 
Element  9:  Report  disposition  date    ^ 


Child  Welfare  Outcome  2:  Reduce  the 
Incidence  of  Child  Abuse  and/or  Neglect 
in  Foster  Care 

Measure  2.1:  Of  all  children  who  were 
in  foster  care  during  the  reporting 
period,  what  percentage  was  the  subject 
of  substantiated  or  indicated 
maltreatment  by  a  foster  parent  or 
facility  staff? 

Data  Elements:  NCANDS,  DCDC  record 
Element  80:  Perpetrator-1 

Relationship 
Element  93:  Perpetrator-2 

Relationship 
Element  106:  Perpetrator-3 

Relationship 
AFCARS 
Element  2 1 :  Date  of  latest  removal 
Element  41:  Current  placement  setting 

Child  Welfare  Outcome  3:  Increase 
Permanency  for  Children  in  Foster  Care 

Measiue  3.1:  For  all  children  who 
exited  the  child  welfare  system,  what 
percentage  left  either  to  reunification, 
adoption,  or  legal  guardianship? 

Measure  3.2:  For  children  wno  exited 
the  system  and  were  identified  as 
having  a  diagnosed  disability,  what 
percentage  left  either  to  reunification, 
adoption,  or  legal  guardianship? 

Measure  3.3:  For  children  wno  exited 
the  system  and  were  age  12  or  older  at 
the  time  of  their  most  recent  entry  into 
care,  what  percentage  left  either  to 
reiuiification,  adoption,  or  legal 
guardianship? 

Measure  3.4:  For  all  children  who 
exited  the  system,  what  percentage  by 
racial/ethnic  category  left  either  to 
reimificabon,  adoption,  or  legal 
guardianship? 

Measure  3.5:  Of  all  children  exiting 
the  system  to  emancipation,  what 
percentage  was  age  12  or  younger  at  the 
time  of  entry  into  care? 
Data  Elements:  AFCARS 
Element  6:  Date  of  birth 
Element  8:  Race 
Element  9:  Hispanic  origin 
Element  10:  Cnild  diagnosed  with 

disabilities 
Element  21:  Date  of  latest  removal 
Element  56:  Date  of  discharge  from 

foster  care  - 
Element  58:  Reasons  for  discharge 

Child  Welfare  Outcome  4:  Reduce  Time 
in  Foster  Care  to  Reunification  Without 
Increasing  Re-entry 

Measiue  4.1:  Of  all  children  who  were 
reimified  with  their  parents  or 
caretakers  at  the  time  of  discharge  ftom 
foster  care,  what  percentage  was 
reimified  in  the  following  time  periods? 

(1)  Less  than  12  months  from  the  time 
of  latest  removal  from  home 

(2)  At  least  12  months,  but  less  than 
24  months 
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(3)  At  least  24  months,  but  less  than 
36  months 

(4)  At  least  36  months,  but  less  dian 
48  months 

(5)  48  or  more  months 
Measure  4.2:  Of  all  children  who 

entered  foster  care  during  the  reporting 

period,  what  percentage  re-entered  care 

within  12  months  of  a  prior  foster  care 

episode? 

Data  Elements:  AFCARS 

Element  19:  Total  number  of  removals 

Element  20:  Date  of  discharge  from  last 

episode 
Element  21:  Date  of  latest  removal 
Element  56:  Date  of  discharge  from 

foster  care 
Element  58:  Reason  for  discharge 

Child  Welfare  Outcome  5:  Reduce  Time 
in  Foster  Care  to  Adoption 

Measiue  5.1:  Of  all  children  who 
exited  care  to  a  finalized  adoption,  what 
percentage  exited  care  in  the  following 
time  periods? 

(1)  Less  than  12  months  from  the  time 
of  latest  removal  from  home 

(2)  At  least  12  months,  but  less  than 
24  months 

(3)  At  least  24  months,  but  less  than 
36  months 

(4)  At  least  36  months,  but  less  than 
48  months 

(5)  48  or  more  months 
Measure  5.2:  Of  all  children  who 

exited  care  to  a  finalized  adoption  and 
who  were  age  3  or  older  at  the  time  of 
entry  into  care,  what  percentage  exited 
care  during  the  following  time  periods? 

(1)  Less  than  12  monthis  from  the  time 
of  latest  removal  from  home 

(2)  At  least  12  months,  but  less  than 
24  months 

(3)  At  least  24  months,  but  less  than 
36  months 

(4)  At  least  36  months,  but  less  than 
48  months 

(5)  48  or  more  months 
Data  Elements:  AFCARS 
Element  6:  Date  of  birth 
Element  21:  Date  of  latest  removal 
Element  56:  Date  of  discharge  from 

foster  care 
Element  58:  Reasons  for  discharge 

Child  Welfare  Outcome  6:  Increase 
Placement  Stability 

Measure  6.1:  Of  all  children  served 
who  had  been  in  care  for  the  time 


periods  listed  below,  what  percentage 
had  no  more  than  two  placement 
settings  during  that  time  period? 

(1)  Less  than  12  months  from  the  time 
of  latest  removal  from  home 

(2)  At  least  12  months,  but  less  than 
24  months 

(3)  At  least  24  months,  but  less  than 
36  months 

(4)  At  least  36  months,  but  less  than 
48  months 

(5)  48  or  more  months 
Data  Elements:  AFCARS 
Eleqient  21:  Date  of  latest  removal 
Element  24:  Number  of  previous  settings 

in  episode 
Element  56:  Date  of  discharge  from 
foster  care  (needed  only  if  child 
exited  during  the  year.) 

Child  Welfare  Outcome  7:  Reduce 
Placements  of  Young  Children  in  Group 
Homes  or  Institutions 

Measure  7.1:  For  all  children  who 
entered  care  during  the  reporting  period 
and  were  age  12  or  younger  at  the  time 
of  their  most  recent  placement,  what 
percentage  was  placed  in  a  group  home 
or  an  institution? 
Data  Elements:  AFCARS 
Element  6:  Date  of  birth 
Element  21:  Date  of  latest  removal 
Element  23:  Placement  date  in  current 

setting 
Element  41:  Current  placement  setting 

Dated:  August  13, 1999. 
Patricia  Montoya, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

[FR  Doc.  99-21657  Filed  8-19-99;  8:45  am] 
BIXMQ  CODE  41M-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 
[DoctotNo.99N-1393] 

Agency  Infonnatlon  Collection 
Activttiee;  Submission  for  0MB 
Review;  Comment  Request;  State 
Petitions  for  ExsmpUon  from 
Preemption 

AGBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  conunents  on  the 
collection  of  information  by  September 
20, 1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affurs,  OMB.  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor.  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosbiug.  Office  of  Information 
Resotuces  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  MFORMATWN:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

State  Petitions  for  Exemption  From 
Preemption  (21 CFR  100.1(d))  (OMB 
Control  Number  0910-0277— Extension) 

Under  section  403A(b)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  343-l(b)),  States  may  petition 
FDA  for  exemption  from  Federal 
preemption  of  State  food  labeling  and 
standard  of  identity  requirements. 
Section  100.1(d)  (21  CFR  100.1(d))  sets 
forth  the  information  a  State  is  required 
to  submit  in  such  a  petition.  The 
information  required  under  §  100.1(d) 
enables  FDA  to  determine  whether  the 
State  food  labeling  or  standard  of 
identity  requirement  comports  with  the 
statutory  criteria  for  exemption  fit>m 
Federal  preemption. 

In  the  Federal  Register  of  June  4, 1999 
(64  FR  30037),  the  agency  requested 
comments  on  the  proposed  collections 
of  information.  One  comment  was 
received  that  was  supportive  of  the 
proposal  and  encouraged  FDA  to 
continue  this  information  collection 
request. 

FDA  estimates  the  biuden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


HUMAN  SEI 


AGENCY}  Nat 
Public  Healt 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

100.1(d) 

1 

1 

1 

40 

40 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


rotal  Hours 
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The  Sporting  burden  for  §  100.1(d)  is 
insignificant  because  petitions  for 
exemption  from  preemption  are  seldom 
submil|tpd  by  States  requesting  the 
agency  ^ant  an  exemption  &t)m 
preemption  by  labeling  requirements 
based  iipon  certain  sections  of  the  act. 
Over  tie  last  3  years,  FDA  has  not 
received  any  preemption  petitions. 
Since  the  enactment  of  section  403A(b)    , 
6i  the  kp.  as  part  of  the  Nutrition 
Labelijkg  and  Education  Act  of  1990. 
FDA  has  received  only  eight  petitions 
for  seeking  exemption  frtjm  preemption. 
Although  FDA  believes  that  the  burden 
will  belnsignificant,  it  believes  these 
information  collection  provisions 
should  be  extended  to  provide  for  the 
potentjd  future  need  of  a  State  or  local 
govemiiient  to  petition  for  an  exemption 
from  preemption  under  the  provisions 
of  section  403  A(b)  of  the  act. 

Dated:!August  16, 1999. 
WiUiamK.  Hubbard. 

Senior  Jh$sociate  Commissioner  for  Policy, 

Planning  and  Legislation. 

[FR  Dod.  99-21581  Filed  8-19-99;  8:45  am] 

BILLINQ  ttoe  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkmMl  Institutes  of  Health 

Government-Owned  Inventions; 
AvailaMlity  for  Licensing 

AGENCy^National  histitutes  of  Health, 
Public  Health  Service,  DHHS. 

ACTIOnJ  Notice. 

t:  The  inventions  listed  below 

I  by  agencies  of  the  U.S. 
lent  and  are  available  for 
;  in  the  U.S.  in  accordance  with 
>.  207  to  achieve  expeditious 
commaricialization  of  results  of 
federally-funded  research  and 
developtnent.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESdES:  Licensing  information  and 
copies  p(f  the  U.S.  patent  applications 
listed  bjelow  may  be  obtained  by  writing 
to  the  iiidicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
InstitutlEis  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-70J37;  fca:  301/402-0220.  A  signed 
Confid^htial  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  I  ipplications. 


Siuface  Coatiiig  for  Hot-Melt  Adhesive 
Films 

John  I.  Peterson,  Tristan  Gorrindo 
(ORS),  DHHS  Reference  No.  E-015-99/ 
0  filed  10  May  1999. 

Licensing  Contact:  John  Fahner- 
Vihtelic;  301/49&-7735  ext.  270;  e-mail: 
jf36z@nih.gov. 

The  present  application  describes  a 
method  and  apparatus  for  applying  thin- 
film  coatings  to  poly(ethylene/vinyl 
acetate,  C;AS2493  7-78-8)  (EVA)  hot- 
melt  layers  used  in  Laser  Capture 
Microdissection  (LCM).  These  methods 
result  in  the  placement  of  a  hard,  non- 
adhering  surface  on  the  EVA  layer.  The 
placement  of  this  layer  overcomes  the 
problems  associateH  with  nonspecific 
pickup  of  tissue.  Analysis  errors  in 
tissue  samples  captiued  by  laser  melting 
are  easily  prevented,  and  using  various 
brush-off  or  wash-off  techniques  the 
removal  of  undesired  tissue  material 
from  EVA  with  thin-film  coatings  is 
easily  accomplished.  Additional 
advantages  include  the  protection  of  the 
hard  surface  against  ambient  humidity 
and  temperature  variations  that 
adversely  affect  performance.  A 
desirable  coating  is  one  that  is  a  water 
or  water-ethanol  solution  since  it  does 
not  deform  the  EVA  surfece.  Three 
materials  have  been  tested  and  are 
acceptable  for  this  apphcation. 

A  Method  of  Prevmtiiig  Tumor 
Metastasis 

S  Rong,  G  Vande  Woude,  DL  Faletto,  I 
Tsarfaty,  M  Oskarsson  (NQ), 

Serial  No.  09/248,901  filed  12  Feb  1999. 

Licensing  Contact:  Susan  S.  Rucker; 
301/496-7056  ext.  245;  e-mail: 
srl56v@nih.gov 

This  application  generally  relates  to 
signal  transduction  involving 
hepatocj^e  growth  factor/scatter  factor 
CHGF/SF)  and  its  receptor  the  met  proto- 
oncogene.  In  vitro  experiments  have 
indicated  that  some  tumors,  such  as 
sarcomas,  exhibit  metastatic  behavior 
due  to  inappropriate  HGF/SF  signaling. 
The  application  describes  a  method 
whereby  this  signaling  can  be  inhibited 
by  a  substance  such  as  an  HGF/SF 
variant,  an  HGF/SF  mimetic  or  an 
antibody  or  antibody  fragment  that 
prevents  HGF/SF  from  binding  to  met. 

Several  related  cases  are  also  available 
for  licensing:  U.S.  Patent  5,871,959 
issued  2/16/1999  entitled  "A  Method  of 
Producing  HGF/SF  and  Related  Cell 
Lines"  and  U.S.  Patent  5,648,273  issued 
7/15/1997  entitled  "Hepatic  growth 
factor  receptor  is  the  NffiT  proto- 
oncogene". 


Expressed  Sequence  Tags  of  Genes 
Expressed  in  Drosopkila  Testes 

Brian  Oliver,  Justen  Andrews,  Jining  Lu 

(NIDDK) 
DHHS  Reference  No.  E-023-99/0. 
Licensing  Contact:  Peter  Soukas,  801/ 

496-7056  ext.  268;  e-mail: 

psl93c@nih.gov. 

This  unpatented  invention  describes 
the  generation  of  high  quality  Expressed 
Sequence  Tags  (ESTs)  of  genes 
expressed  in  Drosophila  testes  obtained 
through  ongoing  sequencing. 
Approximately  sixty  percent  (60%)  of 
the  generated  ESTs  have  no  significant 
homology  to  existing  Drosophila  EST 
sets.  Thus,  this  invention  represents  a 
valuable  addition  to  the  Drosophila 
unigene  set.  Additionally, 
approximately  forty-three  percent  (43%) 
of  these  ESTs  have  no  significant 
similarity  to  sequences  to  any  other 
organism  in  public  databases, 
representing  possibly  previously 
unidentified  genes. 

Approximately  3000  sequence  reads 
have  been  submitted  to  dbEST  at  the 
present  time.  The  ESTs  were  prepared 
from  a  library  derived  from  poly-A  * 
RNA  isolated  trom  700  y*  w*''<='  1-5  day 
post-eclosion  testis.  cDNA  was  cloned 
in  the  Stratagene  Uni-Zap  XR  vector 
according  to  the  manufacturer's* 
instructions.  The  primary  unamplified 
library  contained  8x10*'  plaque  forming 
units  (pfu).  The  library  was  amplified 
once  (1  X 10^  pfu  yielded  1.75  x  10'^ 
pfu).  There  are  no  NIH  patent  rights 
associated  with  this  invention;  it  is 
available  for  commercialization  through 
a  Biological  Materials  License 
Agreement 

Fibroblast  Growth  Factor  Receptor 
Activating  Gene  1  (FRAGl),  Related 
Proteins  and  Methods 

MV  Lorenzi  (NCI),  T  Miki  (NCI) 
Serial  No.  09/202,548  filed  15  Dec  98 

claiming  priority  to  PCT/US97/10660 

filed  18  Jun  97  and  60/020,009  filed 

18  Jun  96 
Licensing  Contact:  Susan  S.  Rucker; 

301/496-7056  ext.  245;  e-mail: 

srl56v@nih.gov 

These  applications  describe  the 
identification,  isolation  and  cloning  of 
the  human  gene  named  i<lbroblast 
Growth  Factor  fleceptor  Activating  Gene 
I  (FRACl)  as  well  as  its  rat  homolog.  A 
full  length  clone  of  the  himan  FRAGl 
was  deposited  and  the  partial  sequence 
(about  90%)  is  disclosed.  The  complete 
sequence  of  the  rat  homolog  is 
disclosed. 

The  gene  for  FRAGl  encodes  a 
protein  which  activates  the  known 
growth  factor  receptor.  Fibroblast 
Growth  Factor  Receptor  2  (FGFR2). 


'>:-■ 


45556 


Federal  Register /Vol.  64.  No.  161 /Friday,  August  20,  1999 /Notices 


FRAGl,  when  fused  to  FGFR2,  leads  to 
a  transfonned  phenotype  when 
transfected  into  cells  and  enhanced 
levels  of  phosphoryiation/activation  of 
FGFR2.  ThfrFGFR2-FRAGl  fusion 
protein  was  isolated  from  an 
osteosarcoma.  Products  derived  from 
the  FRAGl  cDNA,  protein  or  antibodies 
which  recognize  the  FRAGl  antigen  are 
likely  to  be  useful  as  diagnostics, 
therapeutics  and  research  reagents. 

This  work  has  appeared,  in  part,  in 
Lorenzi,  MV,  et  al.  "FRAGl,  a  gene  that 
potently  activates  fibroblast  growth 
factor  receptor  by  C-ferminal  fusion 
through  chromosomal  rearrangement" 
PNAS,  USA  93(17):  8956-61  (Aug.  20, 
1996). 

Spontaneous  Breathing  Apparatus  and 
Mediod 

Theodor  Kolobow  (NHLBI) 

Soial  No.  08/933,003  filed  18  Sep  1997. 

Licensing  Contact:  Girish  Barua;  301/ 

496-7056  ext.  263;  e-mail: 

gbl8tdnih.gov 

A  novel  assisted  breathing  system  and 
method  has  been  developed  to  greatly 
decrease/eliminate  work  of  breathing, 
and  is  under  the  total  control  of  a 
patient. 

The  system  includes  a 
minitradieostomy  tube,  a  reverse  thrust 
gas  insufflation  catheter  introduced 
through  a  special  minitracheostomy 
tube  to  deliver  well  humidified  air/ 
oxygen  to  near  the  carina,  and  a 
threshold  valve  to  limit  airway  plateau 
pressure.  Inspiration  is  effected  through 
spontaneous  closing  of  the  glottic 
opening,  while  expiration  follows 
opening  of  the  glottis.  Such  breathing  is 
under  the  exclusive,  spontaneous 
control  of  a  patient  to  determine 
respiratory  rate  and  tidal  volumes.  Lung 
inflation  is  hence  passive,  and  accounts 
for  the  greatly  decreased  (even  zero) 
work  of  breathing.  Speech,  cough  and 
swallowing  remain  unimpeded. 

Dated:  August  16. 1999. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  bistitutes  of  Health. 
(FR  Doc.  99-21706  Filed  8-19-99;  8:45  am] 

CODE  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutaa  of  Hoallh 

NafUofwl  Institute  of  Naurological 
Dtoordars  and  Stroiie;  Notlca  of 
Mooting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Coimcil. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosures  of  which 
would  constitute  a  clearly  tuiwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date:  September  23-24, 1999. 

Open:  September  23, 1999,  8:30  AM  to  3 
PM. 

Agenda:  Report  by  the  Director,  NINDS; 
Report  by  the  Associate  Director  for 
Extramural  Research:  and  other 
administrative  and  program  developments. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  6,  31  Center 
Drive,  Bethesda.  MD  20892. 

Closed:  September  23, 1999,  3  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  6,  31  Center 
Drive,  Bethesda,  MD  20892. 

Closed:  September  24, 1999.  8:30  AM  to  12 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Building  31,  Conference  Room  6,  31  Center 
Drive.  Bethesda.  MD  20892. 

Contact  Person:  Constance  W.  Atwell, 
Associate  Director  for  Extramural  Research, 
National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3309.  MSC  9531.  Bethesda,  MD  20892- 
9531,  (301)  496-9248. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  August  13, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-21701  Filed  8-19-99;  8:45  am] 
BHJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutas  of  Health 

National  Inatituta  of  Allergy  and 
Infactioua  DIaaaaaa;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel — Vancomycin  Resistant  S. 
aureus  in  Dialysis  Patients. 

Date:  August  30, 1999. 

Time:  9:30  am  to  10:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIAID,  NIH  (Room  2148),  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610  (Telephone  Conference  Call). 

Contact  Person:  Dianne  E.  Tingley, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  EKvision  of  Extramural 
Activities.  NIAID.  NIH,  Room  2220.  6700-B 
Rockledge  Drive.  MSC  7610,  Bethesda.  MD 
20892-7610,  301-49&-2550. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  August  13, 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Comrruttee  Policy,  NIH. 
[FR  Doc.  99-21702  Filed  8-19-99;  8:45  am] 

BHJJNQ  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Health 

National  Inatituta  of  Dantal  and 
Craniofacial  Raaaarch;  Notica  of 
Closad  Masting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


invasiotn  of 
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amend  id  (5  tJ.S.C.  Appendix  2),  notice 
is  herei )  y  given  of  the  following 
meeting. 

The  Meeting  will  be  closed  to  the 
public  m  accordance  with  the 
provisinns  set  forth  in  sections 
552b{c)(l4)  and  552b(c){6),  TiUe  5  U.S.C, 
as  amet|ded.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  perional  information  concerning 
Individ  ikals  associated  with  the  grant 
applici  1  ions,  the  disclosure  of  which 
would  c  onstitute  a  clearly  unwarranted 
invasiqi  i  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
80,  Revi^  of  Rl  3  grant. 

Date.Augustl3, 1999. 

Time^t i-OO  PM  to  2:00  PM. 

Agendii:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F. 
Bethesda,  MD  20892  (Telephone  Conference 
Call).     i| 

Contdfk  Person:  H.  George  Hausch,  Chief, 
4500  CeBJter  Drive,  Natcher  Building,  Rm. 
4AN44I*.;  National  Institutes  of  Health, 
Bethesdkk  MD  10892,  (301)  594-2372. 

This  lU^tice  is  being  published  less  than  15 
days  prijcr  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fundingioycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Programi  Nos.  93.121,  Oral  Diseases  and 
Disordeta  Research,  National  Institutes  of 
Health,  HHS) 

Dated!  August  12, 1999. 

LaVem«  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Chmmit^  Policy. 

IFR  DocI  P9-21703  Filed  8-19-99;  8:45  am) 

BNJJNG  (XJOE  4140-01-« 

1  )  — ■ 

1  I 

DEPAfmiENT  OF  HEALTH  AND 
HUMAliilSERVICES 

IfWtitutM  of  Health 

Scientific  Review;  Notice  of 
Inge 

Puisii4ii^o  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amend^^  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  qieetings  will  be  closed  to  the 
public  hi  accordance  with  the 
provisibhs  set  forth  in  sections  552(c)(4) 
and  55Wc)(6),  Title  5  U.S.C.  as 
amended-  The  grant  applications  and 
the  discissions  could  disclose 
confidential  trade  secrets  or  commercial 
propertkt  such  as  patentable  material, 
and  peQ^onal  information  concerning 
individuals  associated  with  the  grant 
applica^ons,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  13, 1999. 

Time;  12:00  pm  to  1:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3168, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
6081. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  25, 1999. 

Time:  10:00  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Jo  Pelham,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4106,  MSC  7814, 
Bethesda.  MD  20892,  (301)  435-1786. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl-BCE- 
02. 

Date:  August  25, 1999. 

Time:  1:00  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  Knecht,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6176,  MSC  7892, 
Bethesda,  MD  20892.  (301)  435-1046. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  MCB- 
2  (021.' 

Date:  August  25, 1999. 

Time:  1:30  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Rona  L.  Hirschberg, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4186, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1150. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Mime  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  25, 1999. 

Time:  2:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892 ,  (Telephone  Conference  Call) . 

Contact  Person:  Daniel  F.  McDonald, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4214, 
MSC  7814,  Bethesda,  MD  20892.  (301)  435- 
1215. 

This  notice  is  being  published  less  than  15 
d^ys  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  PBC 
(01). 

Date:  August  25, 1999. 

Time:  2:00  pm  to  4:00  pm. 

Agerida:  To  review  and  evaluate  grant 
applications. 

Place:  NOi,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Zakir  Bengali,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  5150.  MSC  7842, 
Bethesda,  MD  20892,  (301)  435-1742. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  25. 1999. 

Time:  3:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evalt|ate  grant 
applications. 

P7ace:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Sherry  L.  Dupere, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5136, 
MSC  7840.  Bethesda.  MD  20892.  (301)  -,3^- 
1021. 

This  notice  is  being  published  less  *han  15 
days-prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  26, 1999. 

Time:  2:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyace;  NIH,  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Leonard  Jakubczack. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5172. 
MSC  7844.  Bethesda,  MD  20892.  (301)  435- 
1247. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  PaneL 
Date:  August  30.  1999. 
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Time:  IKX)  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Ck)nference  Call). 

Contact  Person:  Anthony  C.  Chung, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4138, 
MSC  7802.  Bethesda.  MD  20892,  (301)  435- 
1213. 

Name  of  Committee:  Center  or  Scientific 
Review  Special  Emphasis  Panel,  MDCN-5. 

Date:  August  30, 1999. 

Time:  1:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
appucations. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Syed  Husain,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  8701 
Rockledge  Drive.  Room  5216,  MSC  7850, 
Bethesda.  MD  20892-7850,  (301)  435-1224. 

,Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  31. 1999. 

Time:  2:00  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Jo  Pelham,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  4106,  MSC  7814, 
Bethesda,  MD  20892,  (301)  435-1786. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306:  93.333,  Clinical  Research.  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893.  National 
histitutes  of  Health,  HHS) 

Dated:  August  13, 1999. 
LaVeme  Y.  Striogfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-21705  Filed  8-19-99;  8:45  am] 
BUMO  CODE  414»-01-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Haalth 

Clinical  Canlar;  NoUca  of  Maadng 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center. 

Tne  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Board  of  Governors  of 
the  Warren  Grant  Magnuson  Clinical  Center. 


Date:  September  17, 1999. 
-  rime:  9:00  am  to  12:00  pm. 

Agenda:  Financial  and  Planning  Updates, 
Clinical  Research — Presentation, 
Construction  Update,  and  In-Patient  Survey 
Results. 

Pyace;  National  Institutes  of  Health, 
Clinical  Center  Medical  Board  Room,  2C116, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Maureen  E.  Gormley, 
Executive  Secretary,  Warren  Grant  Magnuson 
Clinical  Center,  National  Institutes  of  Health, 
Building  10,  Room  2C146,  Bethesda,  MD 
20892,  301/496-2897. 

Dated:  August  13. 1999. 
LaVema  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-21704  Filed  8-19-99;  8:45  am] 
MLLMQ  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonal  Inatitutaa  of  Haaltti 

EataMiahmant  by  ttia  National 
Inatitiilaa  of  Haalth  of  Catagorfcal 
Exciualona  Under  Itia  Natlonal 
Environmental  Policy  Act 

AGENCY:  National  Institutes  of  Health. 

DHHS. 

ACTKm:  Notice  of  establishment  by  the 

NIH  of  categorical  exclusions  imder  the 

National  Environmental  Policy  Act. 

summary:  This  notice  lists  the  categories 
of  actions  by  the  NIH  that  normally  do  - 
not  require  the  preparation  of  either  an 
environmental  impact  statement  or  an 
environmental  assessment  under  the 
National  Environmental  Policy  Act. 
This  list  has  been  prepared  in 
accordance  with  the  Cotmcil  On 
Environmental  Quality's  (CEQ) 
regtUations  and  with  Chapter  30  of  the 
DHHS  General  Administration  Manual. 
These  exclusions  apply  to  all  NIH 
organizations  and  activities. 
DATES:  Written  comments  must  be 
received  on  or  before  October  19, 1999. 
AOORESSES:  Address  all  comments 
concerning  this  notice  to  Joseph  G. 
Hugo,  P.E.,  Chief,  Pollution  Control 
Section,  Division  of  Safety,  Office  of 
Research  Services,  National  Institutes  of 
Health,  Building  13,  Room  2W64. 
Bethesda,  Maryland  20892. 
FOR  FURTHER  VIFORMATION  CONTACT: 
Joseph  G.  Hugo.  P.E.,  Chief,  Pollution 
Control  Section,  Division  of  Safety, 
Office  of  Research  Services,  National 
Institutes  of  Health,  Building  13,  Room 
2W64,  Bethesda,  Maryland  20892; 
telephone  301-496-7775;  FAX  301- 
480-8056;  E-mail  Address: 
)hg9helix.nih.gov. 
SUPPLEMENTARY  MFORMATION:  The 
National  Environmental  PoUcy  Act  of 


1969  (NEPA),  as  amended,  42  U.S.C. 
4321  et  seq.,  mandates  that  agencies 
perform  environmental  reviews  of  their 
actions.  NEPA  specifically  requires  that 
agencies  prepare  detailed  environmental 
statements  for  major  Federal  actions  that 
have  a  significant  effect  on  the  quality 
of  the  htunan  environment,  42  U.S.C. 
4332(2)(C).  CEQ's  regulations 
implementing  NEPA  require  that 
Federal  agencies  revise  their  policies, 
procedures,  and  regtUations  to  ensure 
full  compliance  with  NEPA's  purposes 
and  provisions,  40  CFR  1500.6, 1507.3. 
CEQ's  regulations  also  require  agencies 
to  establish  procediues  governing 
categories  of  actions  normally  excluded 
bom  NEPA  review  because  they  do  not 
individually  or  cumulatively  have  a 
slguificanl  effect  on  the  human 
environment,  40  CFR  1508.4. 

DHHS  adopted  such  procedures  after 
giving  notice  in  the  Federal  Register  (45 
FR  76519).  These  procedures  were 
approved  by  CEQ  on  October  2, 1980, 
and  they  have  been  included  in  DHHS 
General  Administration  Manual  (GAM) 
Chapter  30.  These  procedures  require 
DHHS  agencies  to  evaluate  their  actions 
in  order  to  determine  the  potential 
environmental  effects  of  the  actions. 
DHHS  agencies  can  exclude  from 
further  NEPA  review  the  categories  of 
actions  they  take  that  normally  do  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  Under  these 
procedures,  the  categories  of  an  agency's 
actions  excluded  from  NEPA 
environmental  review  must  be  approved 
by  the  head  of  the  DHHS  agency  and 
receive  the  concurrence  of  the  DHHS 
Assistant  Secretary  for  Management  and 
Budget.  On  January  11, 1999,  DHHS 
published  notice  of  proposed  revisions 
to  DHHS  GAM  Chapter  30  (64  FR  1656). 

The  NIH's  statutory  mission  is  to 
conduct  and  support  biomedical  and 
behavioral  research,  training,  the 
preparation  and  dissemination  of  health 
information,  and  related  programs.  In 
order  to  fulfill  this  mission,  the  NIH 
both  performs  research  in  its  own 
facilities  and  supports  research  by  other 
institutions  through  the  awaflbng  of 
grants  and  contracts. 

The  NIH  has  reviewed  the  tjrpes  of 
actions  taken  by  the  agency  that  could 
have  a  foreseeable  effect  on  the  quality 
of  the  human  environment.  The  NIH  is 
providing  notice  of  the  actions  taken  by 
the  agency  that  will  normally  be 
categorically  excluded  from  further 
environmental  review  because 
individually  and  cumulatively  they  will 
not  have  a  sigmficant  effect  on  the 
hiunan  environment  The  categorical 
exclusions  listed  below  are  in  addition 
to  those  listed  in  DHHS  GAM  Chapter 
30.  Additional,  if  a  proposed  action  is 
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include  (  in  one  of  the  categories  but 
extraoroinary  circumstances  as 
described  in  section  D  of  this  notice 
apply,  ^  environmental  review  will  be 
perfon4*d. 

Contenti  | 

A.  Cene^l  exclusions. 

B.  FuncUbnal  exclusions. 

C.  Progra^  exclusions. 

D.  ExtraMdinary  circumstances. 

A.  Genital  exclusions  . 

Subjejot  to  a  review  for  extraordinary 
circumstances,  NIH  will  not  perform  an 
enviroomental  review  of  actions 
excluded  by  regulation  from  NEPA 
review. 

B.  Funodonal  Exclusions 

The  £ptlowing  actions  arc  normally 
excluded  from  NEPA  review,  subject  to 
a  review  for  extraordinary 
circiunStances. 

1.  Routine  administrative  and 
management  support,  including  budget 
and  fiance,  planning,  procurement  of 
supplied! and  services,  management  and 
oversigl^  of  grants  and  other  funding 
instrumi^nts,  legal  counsel,  public 
affairs,  program  evaluation,  travel,  and 
hiunan  resources  management. 

2.  Maititenance,  including  repairs 
necessa^  to  ensure  the  operation  of 
existing!  facilities,  grounds  maintenance, 
and  theiipecontamination  of  laboratory 
or  otheii  ^pace  and  equipment. 

3.  Acoiiisition  of  space  by  lease  and 
modifications  of  leases,  when  the  use  of 
the  spa^d  will  comply  with  all 
applicable  Federal,  State,  and  local 
laws,  indluding  all  environmental 
protectipn  and  zoning  laws,  and  lease 
extensic^ns  and  terminations. 

4.  ReljQcation  of  employees  into 
existing  Government-owned  or 
Goveminent-leased  space. 

5.  Fac^i^ity  planning  and  design. 

6.  Coi^ktruction,  or  construction 
pursuaiil  to  a  lease,  of  12,000  square  feet 
or  less  of  occupiable  space. 

7.  hiterior  construction  and 
renovation  of  NIH  facilities.     . 

8.  The  lacquisition,  sale,  release, 
disposa^ij  abandonment,  closure,  or 
transfer! of  real  or  personal  property, 
provide^!  that  the  action  does  not  violate 
applicable  Federal,  State,  or  local  laws, 
including  historical  preservation  laws. 

9.  Acquisition  of  equipment  and  the 
repair  or  replacement  of  NIH-owned 
equipmetit. 

10.  Acquisition,  installation, 
maintenance,  and  operation  of  utility 
and  commimications  systems,  data 
processing  cables,  and  similar  electronic 
equipmeht. 

11.  Pspiaging,  storage,  and  disposal  of 
hazardous  substances,  including  low- 
level  radioactive,  medical,  and  chemical 


waste  materials  generated  by  intramural 
research  activities,  provided  that  the 
waste  is  packed,  stored,  and  disposed  of 
in  compliance  with  all  applicable 
Federal,  State,  and  local  laws. 

12.  The  identification,  collection, 
testing,  and  distribution  of  substances 
and  living  organisms  for  research 
purposes. 

13.  Research  and  training  activities 
that  are  conducted  in  DHHS  facilities  by 
or  imder  the  supervision  of  DHHS 
employees,  conducted  under  the 
Stevenson-Wydler  Technology 
Innovation  Act  of  1980,  as  amended,  15 
U.S.C.  3701  et  seq.,  conducted  in 
accordance  with  45  CFR  part  9. 

14.  The  issuance  of  revocable 
licenses,  use  permits,  and  easements 
allowing  outside  parties  to  use  NIH 
facilities. 

15.  Filing  for,  obtaining,  Ucensing, 
enforcing,  and  protecting  intellectual 
property  rights  arising  from  NIH- 
conducted  or  NIH-supported  research  or 
other  activities. 

16.  Actions  taken  to  comply  with 
requirements  of  applicable  legislation  or 
regulations  (e.g.,  meet  emissions 
requirements  established  pursuant  to 
Clean  Air  Act). 

17.  The  preparation  and  submission 
of  proposals  for  legislation,  or  major 
reconunendations  or  reports  to  Congress 
on  proposals  for  legislation,  that,  based 
on  reasonable  judgment,  will  not 
establish  or  modify  programs  that  will 
have  a  significant  effect  on  the  quality 
of  the  hiunan  environment. 

18.  The  awarding,  renewal, 
suspension,  termination,  or 
discontinuance  of  collaborative  research 
agreements,  including  Coop^ative 
Research  and  Development  Agreements 
(CRADA)  established  under  the 
Stevenson-Wydler  Technology 
Innovation  Act  of  1980,  as  amended,  15 
U.S.C.  3701  et.seq.,  contracts, 
cooperative  agreements,  grants,  and 
interagency  agreements  entered  into  by 
the  Nffl  pursuant  to  the  Economy  Act, 
31  U.S.C.  1535.  For  those  contracts, 
cooperative  agreements,  grants,  and 
interagency  agreements  that  involve 
construction  of  more  than  12,000  square 
feet  of  occupiable  space,  recipients  of 
NIH  funds  must  certify  that  they  are  in 
compliance  with  all  Federal,  State,  and 
local  environmental  laws  and  must,  as 
prescribed  by  NIH,  perform  all 
environmental  reviews  required  by 
NEPA,  including  preparing 
environmental  assessments  and,  if 
necessaiy^  environmental  impact 
statements,  and  submit  these  documents 
to  the  NIH  for  review,  approval  and 
adoption. 

19.  All  actions  imdertaken  in 
preparing  for  and  conducting  litigation. 


20.  The  collection,  processing, 
retention,  evaluation  and  dissemination, 
including  publication,  of  data  and  other 
information,  including  the  acquisition 
and  management  of  resoiuces  necessary 
to  carry  out  those  functions. 

21.  Proposing  and  adopting     - 
guidelines. 

22.  Traffic  management  measures, 
including  the  installation  andjoperation 
of  traffic  control  and  safety  devices  and 
actions  designed  to  control  or  reduce 
the  number  of  motor  vehicles  coming 
onto  the  NIH  Bethesda  campus. 

23.  Actions  taken  to  respond  to  public 
health  emergencies. 

C.  Program  Exclusions 

The  DHHS  procedures  on 
environmental  review  of  agency  actions 
authorize  the  estabUshment  of  a 
categorical  exclusion  for  programs 
within  an  agency  that  will  not  have  a 
significant  effect  on  the  human 
environment.  Actions  taken  by  the 
following  NIH  organizations  and  their 
components  are  normally  excluded  from 
NEPA  review,  subject  to  a  review  for 
extraordinary  circiunstances.  Actions 
taken  by  any  successor  organizations  to 
those  listed  will  also  be  categorically 
excluded.  Actions  taken  by 
organizations  of  NIH  not  Usted  in  this 
category  may  be  included  in  other 
categories  of  excluded  actions. 

1.  Center  for  Information  Tedmology 

2.  Center  for  Scientific  Review 

3.  Fogarty  International  Center 

4.  Office  of  Administration 

5.  Office  of  Communications 

6.  Office  of  Equal  Opportunity 

7.  Office  of  Education 

8.  Office  of  Community  Liaison 

9.  Office  of  Loan  Repayment  and 
Scholarship 

10.  Office  of  Human  Resources 
Management 

11.  Office  of  Financial  Management 

12.  Office  of  Technology  Transfer 

13.  Office  of  Program  Coordination 

14.  National  Library  of  Medicine 

D.  Extraordinary  Circumstances 

Consistent  with  CEQ's  regulations, 
environmental  review  is  required  for  all 
NIH  actions  involving  extraordinary 
circiunstances.  Following  are  examples 
of  extraordinary  circumstances  that  may 
apply  to  specific  NIH  actions. 

1 .  Greater  scope  of  size  than  other 
actions  included  within  a  category. 

2.  A  threatened  violation  of  a  Federal, 
State,  or  local  law  established  for 
protection  of  the  environment  or  for 
public  health  and  safety. 

3.  Potential  effects  oi  the  action  are 
unique  or  highlv  imcertain. 

4.  Potential  effect  on  a  protected  or 
ecologically  sensitive  area  of  land,  like 
a  wetland  or  floodplain. 
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5.  Possible  impact  on  property  that  is 
listed  or  eligible  for  listing  on  the 
National  Raster  of  Historic  Places  or 
that  is  otherwise  of  scientific,  cultural, 
or  historic  importance  or  interest. 

6.  Possible  impact  on  an  endangered 
or  threatened  species. 

7.  Use  of  especially  hazardous 
substances  or  processes  for  which 
adequate  and  accepted  controls  and 
safeguards  and  unloiown  or  not 
available. 

8.  Substantial  and  reasonable 
controversy  exists  about  the 
environmental  effects  of  the  action. 

Dated:  August  11, 1999. 
Ruth  L.  Kinchstein, 

Acting  Director,  National  Institutes  of  Health. 
[FR  Doc.  9*-21700  Filed  8-19-99;  8:45  ami 
■LUNO  COOe  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodnl  No.  Fn-4446-C-4l5] 

Noncvor  iTopoeeo  mroniimoii 
CoHectton:  Comment  flequert  Welfare 
to  Work:  A  Comprehenalve  Guide  of 
wenare  lo  wont  noeourceo  ana 
Sarvieaa;  Conaction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice;  correction. 

summary:  On  August  12, 1999,  HUD 
published  a  paperwork  notice  requiring 
employers  in  "eight  cities"  to  provide 
helpful  information  on  securing  and 
training  welfare  recipients  as  workers 
instead  of  "six  cities".  This  notice 
corrects  the  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Niaxine  Wallace,  Department  of  Housing 
and  Urban  Development,  451  7th  St., 
Washington  DC  20410,  telephone  (202) 
708-2186,  ext.  4385.  (This  is  not  a  toll- 
free  number.) 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  FR  Doc.  98-20800,  Notice 
of  Proposed  Information  Collection: 
Comment  Request;  Welfare  to  Work:  A 
Comprehensive  Guide  of  Welfare  to 
Work  Resources  and  Services  (FR- 
444&-N-04),  published  in  the  Federal 
Regiater  on  August  12, 1999  (64  FR 
44038),  is  corrected  as  follows: 

On  page  44039,  first  column,  under 
the  heading  "Description  of  the  need  for 
the  information  and  pmposed  use: "  the 
sentence  is  revised  to  read  as  follows: 
Information  collection  is  required  to 
provide  employers  in  six  (6)  cities 
(Baltimore,  Miami,  Cleveland,  East 
Texas,  Philadelphia,  and  San  Francisco) 


with  helpful  information  on  secimng 
and  training  welfare  recipients  as 
workers. 

Dated:  August  16. 1999. 
Camille  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  99-21579  Filed  8-19-99;  8:45  am] 

aaUNG  COOE  4210-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  Fa-4296-N-06] 

Notice  Of  Propoaed  information 
Collection:  Comment  Requeat 

agency:  Office  of  Multifamily  Housing 
Assistance  Restructuring.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  October  19, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Nimiber  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street.  SW. 
Room  4176,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
G.  Peppercorn,  Director,  Office  of 
MultiiFamily  Housing  Assistance  and 
Restructuring,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW,  Washington,  DC  20410,  telephone 
(202)  708-3000  (this  is  not  a  toll  free 
number)  for  copies  of  the  proposed 
forms  and  other  available  information. 
SUPPI.EMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
.  collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  tbe  proper 
performance  of  the  functions  oLlhe 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

rrt7e  o/Proposa7:  Multifamily 
Housing  Mortgage  and  Housing 
Assistance  Restructuring  Program  (Mark 
to  Market)  Interim  Program  Regulations. 

OMB  Control  Number,  if  applicable: 
2502-0533. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Permanent  progioui  to  analyze  and 
reduce  rents  and  mortgages  on 
multifamily  properties  with  FHA 
insurance  and  Section  8  project-based 
assistance,  whose  Section  8  rents  exceed 
market  rents.  The  program  reduces 
Section  8  rents  to  market  and 
restructures  debt  as  necessary. 

Agency  form  numbers,  if  applicable: 
N/A. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
nimiber  of  respondents  is  1595, 
frequency  of  responses  is  1 ,  and  the    "" 
hours  of  respond  is  420.25  hotirs  per 
response. 

Status  of  the  proposed  information 
collection:  Ongoing  for  the  next  3  years. 

Authorit3r:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C.  Chapter  35,  as  amended. 

Dated:  August  8, 1999. 
Ira  G.  Peppercorn, 

Director,  Office  of  Multifamily  Housing 
Assistance  and  Restructuring. 
[FR  Doc.  99-21654  Filed  8-19-99;  8:45  am) 

BtLUNQ  COOE  4310-01-M 


DEPARTMENT  pP  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4441-N-46] 

Submiaaion  for  OMB  Review: 
Hiapanic-aerving  Inatitutiona  Aaaiating 
Comrounltlea  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
action:  Notice. 

SUMMARY:  Provides  for  competitive 
grants  to  Hispanic-serving  colleges  and 
universities  to  undertake  CDBG-eligible 
activities  to  expand  their  role  and 
effectiveness  in  helping  their 
communities  with  nei^borhood 


Infonnat  Ion  Ct 


(FR  Doc.  99-2 

BILLJNG(»OE« 


Bureau  df  L 
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AGENCY:  Bur 
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ACTION:  Clos 
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lext  3  years. 

jduction  Act 
IS  amended. 
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revitali :  ation,  housing,  and  economic 
-  development. 

DATES:  (Comments  Due  Date:  September 
20, 19^^. 

AOORE^^ES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
approval  niunber  (2528-0198)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  D^sk  Officer,  Office  of 
Managment  and  Budget,  Room  10235. 
New  Eicecutive  Office  Building, 
Washiii^on,  DC  20503. 

FOR  RiAlTHER  INFORMATK>N  CONTACT: 
Wayne:  Cddins,  Reports  Management 
OfficeruDepartment  of  Housing  and 
Urban  development,  451  7th  Street, 
Southvjr^,  Washington,  DC  20410, 
telephone  (202)  708-2374.  This  is  not  a 
toll-&e0!  number.  Copies  of  the  proposed 
forms  aiad  other  available  documents 
subminM  to  OMB  may  be  obtained 
from  Ku.  Eddins. 

SUPPtblENTARY  WIFOfNIATION:  The 
DepartiQent  has  submitted  the  proposal 
for  the  QoUection  of  information,  as 


descril 
reqi 


icrib^b 
uir^  by 


Infonnat  i(  m  Collection 


'.  below,  to  OMB  for  review,  as 
the  Paperwork  Reduction 


Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  re\ision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 


Dated:  August  12, 1999. 
Debra  Stouffer, 

Acting  Director,  Investment  Strategies,  Policy 
and  Management. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Hispanic-serving 
Institutions  Assisting  Commuaiities 
Program. 

Office:  Policy  Development  and 
Research. 

OMB  Approval  Number:  2528-0198. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
data  are  essential  to  select  grantees  for 
this  statutorily-created  competitive 
program.  The  data  are  also  needed  to 
monitor  grantees  to  ensiue  that  they  are 
spending  their  funds  in  accordauce  with 
program  goals  and  statutory 
requirements.  4f^ 

Form  Number:  HUD-424,  SF-424,  .. 
SF-424B,  SF-LLL,  HUD-50070,  HUD- 
50071,  HUD-2880,  and  HUD-30004. 

Respondents:  Not-for-profit 
institutions. 

Frequency  of  Submission:  Semi- 
annually. 

Reporting  Burden: 


Numt}er  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


=      Burden  hours 


60 


49 


5.824 


Total  Estimated  Burden  Hours:  5,824. 

Stattii .-  Reinstatement  with  change. 

Con^  ct:  Jane  Karadbil,  HUD,  (202) 
708-15 c  7,  Joseph  F.  Lackey.  Jr.,  OMB, 
(202)  3^7316. 

[FR  Doc|  99-21580  Filed  8-19-99;  8:45  am] 
:421(M>1-M 
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DEPARtMENT  OF  THE  INTERIOR 

Buraau  iof  Land  Management 

[NV-«2d-  -1220-00;  SpMHal  ftocraMion 
Pwmtt  M I V-020-99-06] 

Nevada:  Cloaure  of  Certain  Public 
Ijmd  Ifi  the  Winnemucca  Olatrict  for 
the  Ma^  igement  Of  LMKte  Located  In 
and  Ardund  the  Burning  Man  Event 

Site 

i , 
AGENCY|:[ Biueau  of  Land  Management 
(InterioH. 

ACnONq  Closure  and  restriction  of  public 
lands  ini  Washoe  and  Pershing  Coimties. 

SUPPLE^NTARY  INFORMATION:  Certain 
lands  in  i  the  Winnemucca  District, 
Pershing  and  Washoe  Coimties,  Nevada 
would  be  temporarily  closed  or 
restricted  to  camping,  vehicle  use,  fire 
use,  fir*Works  use,  firearms  use  and 


aircraft  landing  from  6  a.m.  August  30 
to  12:00  pm  September  6, 1999.  This 
closure  is  being  made  in  the  interest  of 
public  safety  at  the  location  of  an  event 
known  as  the  Biuning  Man  Festival. 
This  event  is  expected  to  attract  at  least 
20,000  visitors  this  year. 

The  following  areas  in  and  aroimd  the 
Burning  Man  event  site  are  Temporarily 
Closed  to  Discharge  or  Display  of 
Firearms,  Use  or  Possession  of 
Fireworks,  with  the  exception  of  those 
fireworks  that  have  been  approved  by 
the  Burning  Man  or  Black  Rock  City, 
LLC  as  part  of  an  official  art  bum  event: 

T33N,  R23E.  Sec.  23;  Sec.  24;  Sec.  25;  Sec. 

26;  Sec.  35;  Sec.  36. 
T33N.  R24E,  Sec.  17;  Sec.  18  Sec  19;  Sec.  20; 

Sec.  29;  Sec.  30;  Sec.  31;  Sec.  32. 
T32N,  R23E.  Sec.  1;  Sec.  2;  Sec.  11;  Sec.  12. 
T32N.  R23E,  Sec.  5;  Sec.  6. 

With  the  exception  of  defined 
camping  areas  designated  and  provided 
by  the  Biuning  Man  Organization,  the 
following  public  lands  on  the  open 
playa,  northwest  of  the  Union  Pacific 
Railroad  and  southeast  of  County  Road 
34,  are  Temporarily  Closed  to  Camping: 

T33N.  R23E.  Sec.  23;  Sec.  24:  Sec.  25;  Sec. 
26;  Sec.  35;  Sec.  36. 


T33N,  R24E,  Sec.  17;  Sec.  18  Sec  19;  Sec.  20; 

Sec.  29;  Sec.  30;  Sec.  31;  Sec.  32. 
T32N,  R23E,  Sec.  1;  Sec.  2;  Sec.  11;  Sec.  12. 
T32N,  R23E.  Sec.  5;  Sec.  6. 

With  the  exception  of  the  authorized 
Burning  Man  Airstrip  at  the  Burning 
Man  event  site,  the  following  public 
landf  are  Temporarily  Closed  to  Aircraft 
Landing,  Taking  Off,  and  Taxiing, 
Except  for  Authorized  (by  Burning  Man/ 
Black  Rock  City  LLC)  and  Emergency 
Aircraft: 

T34N.  R25E,  Sec.  25;  Sec.  26;  Sec.  27;  Sec  28; 

Sec.  33;  Sec.  34;  Sec.  35;  Sec.  36. 
T33N.  R23E,  Sec.  23;  Sec.  24;  Sec.  25;  Sec. 

26;  Sec.  35;  Sec.  36. 
T33N,  R24E,  Sec.  1;  Sec.  2;  Sec.  3;  Sec.  4; 

Sec.  5;  Sec.  8;  Sec.  9;  Sec.  10;<5ec.  11; 

Sec.l2;  Sec.  14;  Sec.  15;  Sec.  16;  Sec.  17; 

Sec.  18;  Sec  19;  Sec.  20;  Sec.  21;  Sec.  22: 

Sec.  29;  Sec.  30;  Sec.  31;  Sec.  32. 
T33N,  R25E,  Sec.  1;  Sec.  2;  Sec.  3;  Sec.  4  Sec. 

11;  Sec.  12;. 
T33V2N,  R24E,  Sec.  25;  Sec.  26;  Sec.  27;  Sec. 

28;  Sec.  33;  Sec.  34;  Sec.  35;  Sec.  36. 
T32N,  R23E,  Sec.  1;  Sec.  2;  Sec.  5;  Sec.  6; 

Sec.  11;  Sec.  12. 

With  the  exception  the  authorized 
vehicles,  emergency  vehicles  and  "Art 
Cars"  the  following  public  lands  are 
Temporarily  Closed  to  Vehicle  Travel: 

T33N.  R23E,  Sec.  36,  EVz  EVz. 
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T33N.  R24E,  Sec.  19,  S^;  Sec  30;  Sec.  31 

NVi. 
T32N,  R23E,  Sec.  1.  NEV4. 

The  lands  involved  are  located  in  the 
Mount  Diablo  Meridian  and  located 
north  of  Gerlach,  Nevada.  A  map 
shoMring  the  temporary  closure  area  is 
available  from  the  following  BLM  office: 
Winnemucca  Field  Office,  5100  East 
Winnemucca  Blvd.,  Winnemucca, 
Nevada  89445,  (775)  623-1500.  BLM 
contact  person  is  Michael  Bilbo  at  above 
address  and  phone.  Any  person  who 
£ail8  to  comply  with  this  closure  notice 
issued  under  43  CFR,  Part  8364,  may  be 
8ub|ect  to  the  penalties  provided  for  in 
43  CFR  8360.0-7. 

Dated:  August  13, 1999. 
Dob  Tianhaara, 

Acting  Field  Office  Manager,  Winnemucca. 
[FR  Doc.  99-21676  Filed  8-19-99;  8:45  am] 
■ajJNQ  COOC  4S10-MC-P 


DEPARTMENT  OF  THE  INTERIOR 

BufiMU  of  Land  Management 

[OR  12S-«334  06;  GP  9-0293;  OR  1170  and 
6840] 

Ravlaad  Cloawe  Notice  for  Public 
Landa  on  the  North  SpH  of  Cooa  Bay 

agency:  Bureau  of  Land  Management, 
U.S.  Department  of  Interior. 
action:  Notice. 


r:  Pursuant  to  43  CFR  3864.1, 
the  emergency  closure  of  access  to 
public  lands  and  roads  administered  by 
the  Bureau  of  Land  Management  on 
North  Spit  is  being  rescinded  for  all  of 
the  area  except  the  folloMong  snowy 
plover  habitat  areas:  the  inland  snowy 
plover  habitat  areas  (approx.  70  acres)  in 
T.  25  S.,  R.  14  W.  Sections  23,  24  and 
26  and  the  habitat  areas  on  the  ocean 
beach  (approx.  78  acres)  in  T.  25  S.,  R. 
14  W.  Sections  12, 13,  23,  24  and  26  and 
T.  25  S.,  R.  13  W.  Sections  6  and  7. 

Penalties:  Under  43  CFR  8360.0-7  any 
person  who  fails  to  comply  with  the 
provisions  of  this  order  may  be  subject 
to  a  fine  not  to  exceed  $1,000.00  and/ 
or  imprisonment  not  to  exceed  12 
months. 

8UPPLGMENTAL  MFOmiATlON:  The  lands 
reopened  by  this  notice  are  open  to 
access  by  foot,  horse  and  licensed  street 
legal  vehicles  only.  Access  to  the  lands 
that  remain  closed  is  restricted  to 
authorized  personnel  only.  Some 
personnel  authorized  by  die  Bureau  of 
Land  Management.  Coos  Bay  District  are 
exempt  from  the  restrictions. 

This  restriction  is  needed  for 
protection  of  western  Snowy  Plover 
nesting  habitat  for  the  duration  of  the 
nesting  season. 


This  closure  order  is  in  accordance 
with  provisions  of  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(Pub.  L.  94-579,  90  stat.  2743,  43  U.S.C. 
1701)  and  43  CFR,  Subpart  8364. 
Because  of  immediate  potential  dangers 
to  the  western  Snowy  Plover,  a  30  day 
comment  period  is  inappropriate  and 
the  closure  is  in  efiiect  as  of  the 
published  date. 

EiTECnvE  date:  August  12, 1999.  The 
closure  remains  in  effect  until 
September  16, 1999. 
FOR  FURTHER  MFORMATION  CONTACT: 
Alan  Hoffineister,  Bureau  of  Land 
Management,  Coos  Bay  District,  1300 
Airport  Lane,  North  Bend,  Oregon 
97459.  Telephone:  (541)  756-0100. 
Gary  JohnMn, 
Umpqua  Field  Manager. 
[FR  Doc.  99-21678  Filed  8-19-99;  8:45  am] 
BHXMQ  CODE  4310-43-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  (Management 
[CA-aeO-l  150-00;  9-00160^IUII] 

Notice  of  Reeource  Advieory  Council 


agency:  Bureau  of  Land  Management, 
Northwest  California  Resource  Advisory 
Council  Areata,  California. 
ACTION:  Notice  of  meeting. 

SUUMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463)  and  the  Federal  Land 
Policy  and  Management  Act  (Pub.  L. 
94-579),  the  U.  S.  Bureau  of  Land 
Management's  Northwest  California 
Resoiuce  Advisory  Council  will  hold  a 
field  tour  and  business  meeting 
Thursday  and  Friday,  Sept.  23  and  24. 
1999,  at  the  Bureau  of  Land 
Management's  Areata  Field  Office,  1695 
Heindon  Rd.,  Areata,  CA.  The  meeting 
and  tour  are  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  begins  at  10  a.m.  Thursday, 
Sept.  23,  in  the  Areata  Field  Office. 
Discussion  items  include  a  status  report 
on  recovery  from  the  Lowden  Fire,  a 
planning  status  report  on  the  Pajme 
Ranch  acquisition,  a  status  report  on  a 
Lake  Berryessa  management,  and 
reports  from  the  managers  of  the  Ukiah, 
Redding  and  Areata  field  offices.  Time 
will  be  set  aside  at  11  a.m.  for  public 
comments.  On  Friday,  Sept.  24,  council 
members  will  convene  at  8  a.m.  in  the 
Areata  Field  Office  and  depart  for  an 
overview  tour  at  the  northern  portion  of 
the  Headwaters  Forest  Reserve. 
Members  of  the  public  are  welcome  on 
the  tour,  but  they  must  provide  their 


own  transportation.  The  tour  and 
meeting  will  conclude  at  about  noon. 
FOR  AOOmONAL  INFORMATION  CONTACT: 

BLM  Ukiah  Field  Manager  Richard 
Bums  at  (707)  468-4000. 
Joe^h  J.  Fontana, 

Public  Affairs  Officer. 

(FR  Doc.  99-21694  Filed  8-19-99;  8:45  amj 

BILUNQ  COOE  4310-40-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-921-41-6700;  \AfYW13a843] 

Notice  of  Propoeed  Reinatatement  of 
Termlnatad  Oil  and  Gae  Leaae 

Auguitl  12, 1999. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW138643  for  lands  in  Carbon 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

"The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Registration  notice.  The 
lessee  has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW138643  effective  April  1, 
1999,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  |.  Lewis, 
Chief,  Leasable  Minerals  Section. 
[FR  Doc.  99-21677  Filed  8-19-99;  8:45  am] 
MLUNQ  COOC  4310-»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-03(M210-05;  N-S72301 

Notice  of  Reelty  Action:  Segregation 
Terminated,  Leaee  for  Public  Airport 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Segregation  terminated,  public 
airport  lease. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  Cotmty, 


Federal  Regigter/Vol.  64,  No.  161 /Friday,  August  20,  1999 /Notices 


45563 


Nevadiilwas  segregated  on  July  23, 1997 
for  exchange  purposes  under  serial 
nxmiber,N-61855.  The  exchange 
segreg^on  on  the  subject  lands  will  be 
terminated  upon  publication  of  this 
notice  in  the  Federal  Register.  The  land 
has  be^H  examined  and  found  suitable 
for  public  airport  lease  purposes  under 
the  provisions  of  tha  Act  of  May  24, 
1928,  aa  amended  (49  U.S.C.  Appendix, 
211-21J3).  The  lands  have  been 
segreg^tied  from  mineral  entry  under  the 
Southerti  Nevada  Public  Lands 
.  Management  Act  of  1998  (P.L.  105-263). 
Clark  C|^imty  proposes  to  use  the  lands 
for  a  pikplic  airport. 

Mount  Uablo  Nferidian,  Nevada 

T.  23S.iR.  61E., 

Sec.  lid.  NV2SEV«NBV«SEV4. 

ni4nev4NEv«sev4,  SEV4SEV4NEV4, 

Si/iNEV4SEV4NEV4,  SV2SEV4NEV4NEV4. 
Sec.  isi,  W»/iNWV4,  NWV4NWV4SWV4, 
NEHNWV4SWV4.  NV2SWV4NWV4SWV4, 
NviSEV*NWV4SWV4. 

Contaji^ng  approximately  140  acres. 

The  land  is  not  required  for  any 
federal  j>iupose.  The  lease  is  consistent 
with  applicable  Federal  and  county  land 
use  plails  and  will  help  meet  the  needs 
of  ClarijCoimty  residents  for  air 
transpQftation.  The  lease,  when  issued, 
will  be  I  subject  to  the  provisions  of  the 
Airport  Lease  Act  and  applicable 
regulations  of  the  Secretary  of  the 
InterioiJ  and  will  contain  die  following 
reservajtions  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canajl;  constructed  by  the  authority  of 
the  Unitied  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  Al^  [minerals  shall  be  reserved  to 
the  UnitBd  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1.  Easements  in  accordance  with  the 
Clark  ddunty  Transportation  Plan. 

2.  Those  rights  for  road  purposes 
which  hpve  been  granted  to  Del  Webb 
Corporation  by  serial  niunber  N-62099 
under  the  Act  of  October  21, 1976  (43 
U.S.C.  1761). 

3.  Thpse  rights  for  a  placer  claim 
granted  to  Del  Webb  Conservation 
Corp.,  Btandon  C.  Prychodnik,  Brent  S. 
Tolinan,  Jason  D.  Tohnan,  Ronald  L. 
Tolmaq  by  serial  number  NMC-680996 
under  tpia  Act  of  October  21 ,  1976  (43 
U.S.C.  1^44). 

4.  Those  rights  for  a  placer  claim 
granted!  to  William  R.  Butler,  Bonnie  G. 
Canter,  "Eddie  G.  Lindsey,  Shirley  B. 
Lindsey.  Jessica  D.  Miller,  Jason  S. 
Smith,  '.  ebbie  White,  Eileen  D.  Zillman 
by  serial  number  NMC-705885  imder 


the  Act  of  October  21. 1976  (43  U.S.C. 
1744). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  Nevada. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease  for  classification  of  the 
lands  to  the  Las  Vegas  Field  Manager, 
Las  Vegas  Field  Office,  4765  Vegas 
Drive,  Las  Vegas,  Nevada  89108. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  public  airport.  Comments 
on  the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whedier  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  public 
airport. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease  until  after  the 
classification  becomes  effective.  A 
public  informational  meeting  will  be 
held  on  September  9, 1999  between  4 
p.m.  and  8  p.m.  at  the  Silverton  Hotel, 
Chaparral  Room;  3333  Blue  Diamond 
Road,  Las  Vegas,  NV. 

Dated:  August  16. 1999. 
Cheryl  A.  Ruffiidge, 

Acting  Assistant  Field  Manager,  Las  Vegas, 

NV. 

(FR  Doc.  99-21640  Filed  8-19-99;  8:45  am] 

BtLUNQ  COOE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-125-08-143(M)0;  GP9.-0283;  OR 
53838] 

Cooe  Bay  District;  Notice  of  Realty 
Action:  Direct  Sale  of  Public  Land  in 
Coos  County,  OR 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  land  is  suitable 
for  direct  sales  under  Section  203  of  the 
Federal  Land  Policy  and  Management 
Actof  1976, 43  U.S.C.  1713,  at  no  less 
than  the  appraised  fair  market  value. 
The  land  will  not  be  offered  for  sale 
until  at  least  GO  days  after  publication 
of  this  notice: 

Willamette  MeritUan,  Oregon 

T.  27  S.,  R.  12  W.. 
Sec.  13  Lot  2,  containing  0.97  acres. 

The  above  described  land  is  hereby 
segregated  bom  appropriation  under  the 
pubUc  land  laws,  including  the  mining 
laws,  but  not  fix)m  sale  under  the  above 
cited  statute,  for  270  days  or  until  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  whichever  occius  first. 

This  land  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  suitable  for  management  by 
another  Federal  agency.  No  significant 
resource  values  will  be  affected  by  this 
disposal.  The  sale  is  consistent  with 
BLKTs  planning  for  the  land  involved 
and  the  public  interest  will  be  served  by 
the  sale. 

Purchasers  must  be  U.S.  citizens,  18 
years  of  age  or  older,  a  state  or  a  state 
instrumentally  authorized  to  hold 
property,  or  a  corporation  authorized  to 
own  real  estate  in  the  state  in  which  the 
land  is  located. 

The  land  is  being  offered  in  Coos 
County,  Oregon  using  the  direct  sale 
procedures  authorized  imder  43  CFR 
2711.3-3.  The  parcel  will  be  offered  to 
Enos  A.  Ralph,  who  holds  a  lease  on  the 
subject  parcel. 

Tne  terms,  conditions,  and 
'reservations  applicable  to  the  sale  are  as 
follows: 

1.  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C.  945. 

2.  Patents  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
record. 

3.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
values  and  may  be  conveyed  ^ 
simultaneously,  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act.  Acceptance  of  the 
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direct  sale  offer  will  qualify  the 
purchaser  to  make  application  for 
conveyance  of  those  mineral  interests. 
Purchasers  must  submit  a  non 
refundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate  upon 
request  by  the  Bureau  of  Land 
Managonent. 

Detailed  information  concerning  the 
sale,  including  the  reservations,  sale 
procedures  and  conditions,  and 
planning  and  environmental 
documents,  is  available  at  the  Coos  Bay 
District  Office,  1300  Airport  Lane,  North 
Bend,  OR  97459. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
at  the  above  address.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

*    FOR  nmTHER  MFORMATKM  contact: 
Linda  Patterson,  Realty  Specialist, 
Umpqua  Field  Office,  at  1300  Airport 
Lane,  North  Bend,  Oregon  97459, 
(Telephone  541  75&-0100). 

Dated:  August  12. 1999. 
Neat  MkldMirook. 

Associate  District  Manager. 

(FR  Doc.  99-21679  Filed  8-19-99;  8:45  am] 

BHJJNQ  CODE  47ie-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Lend  Itenagement 

[OR-12S-0e-1430-00;  GP9.--0284:  OR 
53830] 

Cooa  Bay  DIetrlet:  Notice  Of  Realty 
Action:  Direct  Sale  of  Public  Land  in 
Cooe  County,  OR 

AQENCY:  Bureau  of  Land  Management. 
SUMMARY:  The  following  land  is  suitable 
for  direct  sales  under  Section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1713,  at  no  less 
than  the  appraised  fair  market  value. 
The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  publication 
of  this  notice: 

Willamette  Meridian,  Oregon 

T.  27  S..  R.  11  W.. 

Sec.  5  Lot  6  containing  1.82  acres. 

The  above  described  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above 
cited  statute,  for  270  days  or  until  title 
transfer  is  completed  or  the  segregation 


is  terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 

This  land  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  suitable  for  management  by 
another  Federal  agency.  No  significant 
resource  values  will  be  affected  by  this 
disposal.  The  sale  is  consistent  with 
BLM's  planning  for  the  land  involved 
and  the  public  interest  will  be  served  by 
the  sale. 

Purchasers  must  be  U.S.  citizens,  18 
years  of  age  or  older,  a  state  or  a  state 
instnunentally  authorized  to  Piuchasers 
must  be  U.S.  citizens,  18  years  of  age  or 
older,  a  state  or  a  state  insttumentally 
authorized  to  hold  property,  or  a 
corporation  authorized  to  own  real 
estate  in  the  stale  iu  wiiiuh  ihe  laud  Ik 
located. 

The  land  is  being  offered  in  Coos 
County,  Oregon  using  the  direct  sale 
procedures  authorized  under  43  CFR 
2713.3-3.  The  parcel  will  be  offered  to 
Leslie  N.  Crum,  who  holds  a  homesite 
lease  on  the  subject  parcel. 

The  terms,  conditions  and 
reservations  applicable  to  the  sale  are  as 
follows: 

1.  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C.  945. 

2.  Patents  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
record. 

3.  The  mineral  interest  being  offered 
for  conveyance  have  no  known  mineral 
values  and  may  be  conveyed 
simultaneously,  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act.  Acceptance  of  ihe 
direct  sale  offer  will  qualify  the 
piuchaser  to  make  application  for 
conveyance  of  those  mineral  interests. 
Purchasers  must  submit  a  non 
refundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate  upon 
request  by  the  Bureau  of  Land 
Management. 

Detailed  information  concerning  the 
sale,  including  the  reservations,  sale 
procedures  and  conditions,  and 
planning  and  environmental 
documents,  is  available  at  the  Coos  Bay 
District  Office,  1300  Airport  Lane,  North 
Bend.  OR  97459. 

For  a  period  of  45  days  frt)m  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management, 
at  the  above  address.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. . 


FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Patterson.  Realty  Specialist, 
Umpqua  Field  Office,  at  1300  Airport 
Lane,  North  Bend,  Oregon  97459, 
(Telephone  541  756-0100). 

Dated:  August  12, 1999. 
Neal  Middlebrook, 
Associate  District  Manager. 
[FR  Doc.  99-21680  Filed  8-19-99;  8:45  ami 
BNJJNQ  COOE  4310-3S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminletration 

Manufacturer  of  Controlled 
Substancee;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  Jime  4, 
1999,  Guilford  Pharmaceuticals,  Inc., 
6611  Tributary  Street,  Baltimore, 
Maryland  21224,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  cocaine  (9014), 
a  basic  class  of  controlled  substance 
listed  in  Schedule  n. 

Hie  firm  plans  to  manufacture 
methyl-3-beta-(4- 

trimeithylstannylphenyl)-tropane-2- 
carboxylate  as  a  final  intermediate  for 
the  production  of  dopascan  injection. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  qiuntuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  October 
19, 1999. 

Dated:  August  6, 1999. 
|ohn  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFRDoc.  99-21586  Filed  8-19-99;  8:45  am) 

BIIXINO  COOE  4410-(»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminletration 

Manufacturer  of  Controlled 
SulMtancee;  Notice  of  Applicetion 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regidations 
(CFR),  this  is  notice  that  on  Jime  17, 


Methytphenid 
Diphenoitylat 


99;  8:45  am) 
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1999,  |$P  Freetown  Acquisition,  Corp., 
238  South  Main  Street,  Freetown, 
Massachusetts  02702,  made  application 
by  lett0^  to  the  Drug  Enforcement 
Admiilistration  (DEA)  for  registration  as 
a  bulk  jmanufacturer  of  2,5- 
Dimetipxyamphetamine  (7396),  a  basic 
class  oT  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  manufacture  bulk 
2,5-Dimethoxyamphetamine  for 
conveQ^on  into  a  noncontrolled 
substaiibe. 

Any  I  lather  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  tq  manufacture  such  substance 
may  fiU  comments  or  objections  to  the 
issuanro  of  the  proposed  r^stration. 

Anylsuch  comments  or  objections 
may  b^  addressed,  in  quintupiicate,  to 
the  DejAity  Assistance  Administrator, 
Office  ijf  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  department  of  Justice, 
Washiligton,  DC  20537,  Attfintinn-  OKA 
Federail|  Register  Representative  (CCR), 
and  miikt  be  filed  no  later  than  October 
19, 19^^ 

Dated:  August  5, 1999. 
John  Hw  King, 

DeputyJ^sistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Do(|.i  99-21587  Filed  8-19-99;  8:45  am] 
BMXMG  cboE  WO  W  M 


DEPARTMENT  OF  JUSTICE 
Q  Bi  nofcwiMfn 


Onigl 


Administration 


Manuf^bturar  of  Controliad 
Siib«t90cas;  Notica  of  Regiatration 

By  N(^tice  dated  February  5, 1999,  and 
publisli^  in  the  Federal  Regbter  on 
Februaiy  26, 1999,  (64  FR  9541), 
Medev^  Pharmaceuticals  CA,  Inc.,  3501 
West  Qdrry  Avenue,  Santa  Ana, 
Califbinia  92704,  made  application  by 
renewal  to  the  Drug  Enforcement 
AdminliBtration  (DEA)  to  be  registered  as 
a  bulk  manufactiuer  of  the  basic  classes 
of  contn)lled  substances  listed  below: 


Drug 

Sctiedule 

Methytphenidate  (1724) 

Diphenoitylate  (9170)  

II 
II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  make 
finished  dosage  forms  for  distribution  to 
its  cuslbmers. 

No  coiunents  or  objections  have  been 
receiven.  DEA  has  considered  the 
factors  iki  Title  21.  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Medeva  Pharmaceuticals 
CA.  Inc.)  to  manufacture  the  listed 


controlled  substances  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  Medeva  Pharmaceuticals 
CA,  Inc.  on  a  regxilar  basis  to  ensure  that 
the  company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history.  - 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  August  5, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  99-21584  Filed  8-l»-99;  8:45  am] 
BHJJNQ  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Admlniatration 

Importation  of  Controliad  Subatancaa; 
Notica  of  Application 

Piusuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  U  and  prior 
to  issuing  a  regulation  imder  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manu&cturers  holding  registrations  for 
the  bulk  manufactiue  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  Mrith  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  April  5, 1999,  Morton 
Grove  Pharmaceuticals,  Inc.,  6451  W. 
Main  Street,  Morton  Grove,  Illinois 
60053,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  codeine 
(9050),  a  basic  class  of  controlled 
substance  listed  in  Schedule  n. 

The  firm  plans  to  import  the  codeine 
to  produce  controlled  substances  in 
Schedule  m  through  V. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 


comments  on  or  objections  to  the 
application  describiad  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  qiuntuplicate,  to  ^e  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  September  20, 1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  andiindependent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  August  5. 1999. 

JolinH.  King, 

Deputy  Assistant  Administrator,  Office  of , 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  99-21588  Filed  8-19-99;  8:45  am] 

HLUNQ  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Admlniatration 

Importation  of  Controliad  Subatancaa; 
Notica  of  Ragiatration 

By  Notice  dated  May  14, 1999,  and 
pubUshed  in  the  Federal  Register  on 
May  25, 1999  (64  FR  28214),  Research 
Biochemicals,  Limited  Partnership,  1-3 
Strethmore  Road,  Natick,  Massachusetts 
01 760,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Cattiinone  (1235) 

Methcathinone  (1237) 

Aminorex  (1585)  

Methaqualone  (2565)  

Alptia-Ettiyltryptamine  (7249) 
Ibogaine  (7260)  


Schedule 
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Drug 


Lysergic  add  diethylamide 
(7315). 

Marihuana  (7360)  

Tetrahydrocannabinols  (7370)  .... 

Mescaline  (7381) 

Bufotenine  (7433) 

Etonitazene  (9624)  

Methylphenidate  (1724) 

Secobarbital  (2315)  

Glutethlmide  (2550)  

Diprenorphlne  (9058) 

Oxycodone  (9143) 

Hydromorphone  (9150)  

Diphenoxylate  (9170)  

Hydrocodone  (9193) 

Levoinethorp^  (9210)  

Levorphanol  (9220)  

Meperidine  (9230)  

Mstazccirte  (9240) 

Methadone  (9250)  

Dextropropoxyphene,  bulk  (non- 
dosage  forms)  (9273). 

Thebaine  (9333)  

Levo-alphacetylmethadoi  (LAAM) 
(9648). 

Oxymoiphone  (9652) 


Schedule     DEPARTMENT  OF  JUSTICE 


The  firm  plans  to  import  small 
quantities  of  the  listed  controlled 
substances  to  manufacture  laboratory 
reference  standards  and 
neurochemicals. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
{actors  in  title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Research  Biochemicals  to 
import  the  listed  controlled  substances 
is  consistent  with  the  public  interest 
and  with  United  States  obligations 
under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
investigated  Research  Biochemicals  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  seciuity  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  August  5. 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  99-21585  Filed  &-19-99;  8:45  am) 

BHXMQ  COOE  4410-I»-M 


Drug  Enforcement  Administration 
[DEA  «179S2] 

Controlled  Substances:  1999 
Aggregate  Production  Quota 

agency:  Drug  Enforcement 
Administration,  (DEA),  Justice. 
ACTION:  Final  interim  notice  establishing 
a  revised  1999  aggregate  production 
quota. 

summary:  The  interim  notice  64  FR 
29358,  June  1, 1999,  which  revised  the 
1999  aggregate  production  quota  for 
secobarbital,  a  Schedule  n  controlled 
substance  in  the  Controlled  Substances 
Act  (CSA),  is  adopted  without  change. 
DATES:  This  is  effective  on  August  20, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537,  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  Usted 
in  Schedules  I  and  n  each  year.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn, 
has  redelagated  this  function  to  the 
Deputy  Administrator  of  the  DEA 
pursuant  to  Section  0.104  of  Title  28  of 
the  Code  of  Federal  Regulations. 

On  June  1, 1999,  an  interim  notice 
establishing  a  revised  1999  aggregate 
production  quota  for  secobarbital  was 
published  in  the  Federal  Register  (64 
FR  29358).  All  interested  persons  were 
invited  to  comment  on  or  before  July  1, 
1999.  No  comments  or  objections  were 
received  and  the  interim  notice  is 
adopted  without  change. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  CSA  (21  U.S.C.  826),  delegated  to 
the  Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator,  pursuant  to 
§  0.104  of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Deputy  Administration 
hereby  establishes  the  following  revised 
1999  aggregate  production  quota  for  the 
listed  controlled  substances,  expressed 
in  grams  of  anhydrous  acid: 


Basic  dass 

Revised 
1999  quota 

Secobarbital 

1.011.000 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  establishment  of 
aggregate  production  quotas  for 
Schedules  I  aud  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  The  quotas  are 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of  . 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primarily 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Further,  this 
action  involves  only  one  basic  class  of 
controlled  substance.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regiUatory  flexibility  analysis. 

Dated:  August  11. 1999. 
Donnie  R.  Manhall, 
Deputy  Administrator. 
[FR  Doc.  99-21582  Filed  8-19-99;  8:45  am] 
BILUNQ  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcentent  Administration 
[DEA  #179R1 

Controlled  Substances:  Proposed 
Revised  Aggregate  Production  Quotas 
for  1999 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  proposed  revised  1999 
aggregate  production  quotas. 

SUMMARY:  This  notice  proposes  revised 

1999  aggregate  production  quotas  for 

controlled  substances  in  Schedule  I  and 

n  of  the  Controlled  Substances  Act 

(CSA). 

DATES:  Comments  or  objections  must  be 

received  on  or  before  September  20. 

1999. 

ADDRESSES:  Send  comments  or 

objections  to  the  Deputy  Administrator, 
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Drug  Enforcement  Administration, 
WashiAtton,  D.C.  20537,  Attn.:  DEA 
Federal  [Register  Representative  (CCR). 
FOR  FUtVTHER  INFORMATION  CONTACT: 
Frank  L  Sapienza,  Chief,  Drug  and 
Chemipal  Evaluation  Section,  Drug 
Enforc^tnent  Administration, 
Washington,  D.C.  20537.  Telephone: 
(202)  307-7183. 
SUPPLBUJIENTARY  INFORMATION: 

Backgifiund 

Secti<Mi  306  of  the  CSA  (21  U.S.C. 
826)  requires  that  the  Attorney  General 
establish  aggregate  production  quotas 
for  each  basic  class  of  controlled 
substaiice  listed  in  Schedule  I  and  11. 
This  responsibility  has  been  delegated 
to  the  Administrator  of  the  DEA  by 
Seotioip.iOO  of  Title  28  of  the  Code  of 
Federa^lRegiilations.  The  Administrator, 
in  tumi,ihas  redelegated  this  function  to 
the  De^ty  Administrator  of  the  DEA 
pursuamt  to  Section  0.104  of  Title  28  of 
the  Codie  of  Federal  Regulations. 

On  December  23, 1998  DEA  published 
a  notica  of  established  initial  1999 


aggregate  production  quotas  for  certain 
controlled  substances  in  Schedules  I 
and  II  (63  FR  71160).  This  notice 
stipulated  that  the  Deputy 
Administrator  of  the  DEA  would  adjust 
the  quotas  in  early  1999  as  provided  for 
in  Section  1303  of  Title  21  of  the  Code 
of  Federal  Regulations. 

The  proposed  revised  1999  aggregate 
production  quotas  represent  those 
quantities  of  controlled  substances  in 
Schedules  I  and  II  that  may  be  produced 
in  the  United  States  in  1999  to  provide 
adequate  supplies  of  each  substance  for: 
the  estimated  medical,  scientific, 
research,  and  industrial  needs  of  the 
United  States;  lawful  export 
requirements;  and  the  establishment 
and  maintenance  of  reserve  stocks. 
These  quotas  do  not  include  imports  of 
controlled  substances  for  use  in 
industrial  processes. 

The  proposed  revisions  are  based  on 
a  review  of  1998  year-end  inventories, 
1998  disposition  data  submitted  by 
quota  applicants,  estimates  of  the 
medical  needs  of  the  United  States,  and 


other  information  available  to  the  DEA. 
In  light  of  potential  Y2K  concerns,  the 
DEA  has  included  50  percent 
inventories  for  each  basic  class  of 
controlled  substance  manufactured  for  ' 
legitimate  medical  use.  Therefore,  the 
aggregate  production  quotas  proposed  in 
this  notice  may  be  significantly  higher 
than  usual. 

Proposed  Aggregate  Production  Quotas 

Under  the  authority  vested  in  the 
Attorney  General  by  Section  306  of  the 
CSA  of  1970  (21  U.S.C.  826),  delegated 
to  the  Administrator  of  the  DEA  by 
§  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator  pursuant  to 
Section  0. 104  of  Title  28  of  the  Code  of 
Federal  Regulations,  the  Deputy 
Administrator  hereby  proposes  the 
following  revised  1999  aggregate 
production  quotas  for  the  following 
controlled  substances,  expressed  in 
grams  of  anhydrous  acid  or  base: 


Basic  class 


Previously 
established 

initial 
1999  quotas 


Proposed 

revised 

1999  quotas 


SCHEDULE  I 


2,5-Dimi^oxyamphetamine 

2,5-DirTnttioxy-4-ethylamphetamine  (DOET)  

3-MethVrtentanyl 

3-Methylthiofentanyl 

3,4-Metfylenedioxyamphetamine  (MDA)  

3,4-Methylenedioxy-N-ethylamphetamine  (MDEA 
3,4-Mettiylenedloxymethamphetamine  (MDMA)  .. 

3,4,5-Ti^tiethoxyamphetamlne  

4-Bromot2,5-Dimethoxyamphetaniine  (DOB) 

4-Brom^2,5-Dimethoxyphenethylamine  (2-CB) ... 

4-MettiO]tyamphetamine 

4-Methyl|iminorex  

4-MethyM|2,5-Dimethoxyamphetamlne  (DOM) 
5-MethO)Cy-3,4-Methylenedioxyamphetamine  . 

Acetyl-alpha-methylfentanyl 

Acetyldlhydrocodeine 

Acetylmathadol  

Allylpro^ine 

Alpha-acptylmethadol 

Aipha-ettiyttryptamine  .^. 

Alpham^rodine „ 

Alpha-mtthadol 

Alpha-ni«thytfentanyl  

Aipha-m«thylthiofentanyl 

Alphaprctiine 

Aminor^v 

Benzyti^j>rphlne  

Beta-acjeilylmethadol  

Beta-hywoxy-S-methylfentanyl 

Beta-hytroxyfentanyl  

Betameprodine 

Beta-m^fiadol 

Betaproiclne 

Bufotenjrie 

CathifX)rt9 

Codein^'JN-oxide 

Diethyltryptamine  

Difenox  i\  

Dihydroborphine 


•  •*m%^mmfn»f999**»i 


10.501,000 
2 
14 
2 
20 
30 
20 
2 
2 
2 
101.000 
3 
2 
2 
2 
2 
7 
2 
7 
2 
2 
2 
2 
2 
2 
7 
2 
2 
2 
2 
2 
2 
2 
2 
9 
2 
3 
9.000 
7 


10,501.000 
2 
14 
2 
20 
30 
20 
2 
2 
2 
-  fOl.OOO 
3 
2 
2 
? 
2 
7 
2 
7 
2 
2 
2 
2 
2 
2 
8 
2 
2 
2 
2 
2 
2 
2 
2 
9 
2 
3 
9.000 
8 
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Basic  class 


Previously 
esUtblished 

initial 
1999  quotas 


Proposed 

revised 

1999  quotas 


Oimettiyttryptamine  

Heroin  

Hydroxypettiidine  

Lysergic  acid  diethylamide  (LSD) 

Mescaline 

Mettiaqualone 

Methcathinone  

MorpMne-N-oxide  

N,N-Dimethylamphetamine 

N-Ethyl-1  -Phenylcyclohexylamine  (PCE)  

N-Ethylamphetamine  

N-Hydroxy-SAMethyleriedioxyafnphetamirie 

^toracyTnethadol 

fiiorlevoiphanol 

^k)^nettwdone 

Normorphine 

Para-fluorofentanyi 

Pholcodine 

Propiram 

Psikxan 

Psilocybin 

Tetrahydrocannabinols  

Thiofentanyl  

Trimeperidirw „ 


3 

2 

2 

57 

8 

17 

11 

2 

7 

5 

7 

4 

2 

2 

7 

7 

2 

2 

415,000 

2 

•2 

52.000 

2 

2 


4 

2 

2 

57 

8 

17 

11 

2 

7 

5 

7 

4 

2 

2 

7 

7 

.    2 

2 

415,000 

2 

2 

76,000 

2 

2 


SCHEDULE  II 


l-Ptwnylcyciohexylamine  

I-Piperidirwcydohexanecarfoonitrile  (PCC) 

AJfentanil „ 

Amobafbital 


Amphetamine „ 

Cocaine „ .' 

Codeine  (for  sale) „ „ ,. 

Codeine  (for  conversion)  

Desoxyephedrir>e— 942,000  grams  of  levo-desoxyephedrine  for  use  in  a  non-controlled,  non-prescription  prod- 
uct and  113,000  grams  for  methamphetamine 

Dextropropoxyphene 

Dihydrocodeine ; „ 

Diphenoxylate 


Ecgonine 

Ethylmorphine 

Ferrtanyl 

Glutethimide 

Hydrocodone  (for  sale)  

Hydrocodone  (for  conversion) 

Hydromorphone  

Isomethadone 


Levo-alphacetylmethadol  (LAAM) ... 

Levomettwrphan „. 

Levorphanot  „ 

Meperidirw 

Metazocine 

Methadone  (for  sale)  

Metfiadone  (for  conversion) 

Methadone  Intermediate 

Mettiamphetamine  (for  conversion) 

Methytphenidate 

Morphine  (for  sale)  

Morphine  (for  conversion) 

Nabilone 

Noroxymorphorw  (for  sate) 

Noroxymorphone  (for  conversion)  .. 

Opium  

Oxycodone  (for  sale)  

Oxycodone  (for  conversion)  

Oxymorphone  

Pentot>arbital 

Phencyclidine 

Phenmetrazine 

Phenytacetone  


12 

12 

3,800 

12 

5,740,000 

251,000 

67,332,000 

22,950,000 

697,000 

109,500,000 

121,000 

846,000 

151,000 

13 

234,000 

2 

16,314,000 

6.000,000 

856,000 

12 

201,000 

2 

15,000 

10,294,000 

0 

4,992,000 

267,000 

7,223,000 

723,000 

14,442,000 

12,445,000 

82.300,000 

2 

25,000 

2,067,000 

640,000 

is;i2o,ooo 

106,000 

166,000 

18,039,000 

40 

2 

10 


12 

12 

3.800 

12 

9.007.000 

251,000 

58,248,000 

45,780,000 

1,055,000 

112,985,000 

268,000 

846.000 

151.000 

13 

269,000 

2 

20,208,000 

12,100,000 

856,000 

12 

201,000 

2 

15,000 

11,207,000 

1 

8.347,000 

267,000 

9.503,000 

1,522,000 

14,957,000 

12,445,600 

94.900.000 

2 

25,000 

2,067,000 

640,000 

18,517,000 

106,000 

166.000 

22.037.000 

40 

2 

10 


Proposed 

revised 

1999  quotas 

4 

2 

2 

57 

8 

17 

11 

2 

7 

5 

7 

4 

2 

2 

7 

7 

,  2 

2 

415,000 

2 

2 

76.000 

2 

2 


12 

12 

3.800 

12 

9.007.000 

251.000 

58,248,000 

45.780.000 

1,055.000 

112.985.000 

268.000 

846,000 

151.000 

13 

269.000 

2 

20.208,000 

12,100,000 

856,000 

12 

201,000 

2 

15,000 

11.207.000 

1 

8,347,000 

267,000 

9,503.000 

1,522,000 

14,957,000 

12,445.600 

94,900,000 

2 

25,000 

2,067,000 

640,000 

18,517,000 

106,000 

166,000 

22,037,000 

40 

2 

10 


Secobalrpital 
SufentBirlil  ... 
ThebaiiNi  .... 


•The 
1999). 


The 
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Basic  class 


Previously 
established 

initial 
1999  quotas 


•1,011,000 

852 

22,880,000 


Proposed 

revised 

1999  quotas 

1,155,000 

952 

31,117.000 


aggregate  production  quota  for  secobarbital  was  revised  from  25  grams  to  1,011,000  grams  In  an  interim  notice  64  FR  29358  (June  1, 


'  iDeputy  Administrator  further 
propod$s  that  aggregate  production 
quotas  for  all  other  Schedtiles  I  and  II 
controlled  substances  included  in 
Sections  1308.11  and  1308.12  of  Title  21 
of  the  Code  of  Federal  Regulations 
remaiii  jat  zero. 

CommJHnts  and  Y2K  Issues 

All  mterested  persons  are  invited  to 
submit  their  comments  and  objections 
in  wripng  regarding  this  proposal.  A 
person  tnay  object  to  or  comment  on  the 
propod^  relating  to  any  of  the  above- 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others,  If  a  person  believes  that  one  or 
more  df  these  issues  warrant  a  hearing, 
the  in4ividual  should  so  state  and 
summwize  the  reasons  for  this  belief. 

ThepEA  is  aware  of  concerns 
regarduig  a  potential  increase  in  sales 
due  to  customer  stockpiling  for  Y2K.  In 
response  to  this  issue,  the  DEA  has 
adjusted  the  aggregate  production 
quotas!  ^o  include  die  allowable 
maxinjifcm  of  50  percent  inventory  for 
those  controlled  substances 
manuralctured  for  medical  use. 
Additikinal  Y2K  concerns  should  be 
included  when  commenting  or  objecting 
to  this  proposal. 

In  th9  event  that  comments  or 
objectijOns  to  this  proposal  raise  one  or 
more  i^ues  which  the  Deputy 
Administrator  finds  warrant  a  hearing, 
the  Deputy  Administrator  shall  order  a 
public:  Clearing  by  notice  in  the  Federal 
Regist^,  summarizing  the  issues  to  be 
heard  Btid  setting  the  time  for  the 
hearing. 

The  pffice  of  Management  and  Budget 
has  de|:^rmined  that  the  notices  of 
aggreg^e  production  quotas  are  not 
subject  to  centralized  review  under 
Executive  Order  12866.  This  action  has 
been  analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Execunve  Order  12612,  and  it  has  been 
detem^ned  that  this  matter  does  not 
have  sujfficient  federalism  implications 
to  wart^t  the  preparation  of  a  Federal 
Assess|iiient. 

The  IDeputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
signific^t  impact  upon  small  entities 
whose  interests  must  by  considered 
under  t  le  Regulatory  Flexibility  Act.  5 


U.S.C.  601  et  seq.  The  establishment  of 
aggregate  production  quotas  for 
Schedules  I  and  n  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  Aggregate  production 
quotas  apply  to  approximately  200  DEA 
registered  bulk  and  dosage  form 
manufacturers  of  Schedules  I  and  n 
coiitiolleu  substances.  The  quotas  are 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufoctiuers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Dated:  August  11. 1999. 
Donnie  R.  Marehail, 
Deputy  Administrator 
[FR  Doc.  99-21583  Filed  8-19-99;  8:45  am] 
■LUNQ  CODE  4*1(M»-II 


DEPARTMENT  OF  JUSTICE 

Natkxwi  Institute  of  Justice 
[OJP  (NU)-1241] 
RIN1121-ZB75 

Deadline  Extension  for  the  National 
Institute  of  Justice  Sollcttation  for 
Forensic  DNA  Research  and 
Devetopment 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACnON:  Notice  of  deadline  extension. 

SUMMARY:  Announcement  of  the 
extension  of  the  deadline  for  the 
National  Institute  of  Justice  Solicitation 
for  Forensic  DNA  Research  and 
Development. 

DATES:  The  revised  due  date  for  receipt 
of  proposals  is  4  p.m.  (EST).  September 
15, 1999.  (The  previous  deadline  was 
August  30, 1999  as  noted  in  the  Federal 
Re^ster  announcement  at  64  FR  41138.) 
NIJ  has  extended  the  deadline  to  allow 
additional  time  for  proposals  to  be 
developed. 


ADDRESSES:  National  bistitute  of  Justice, 
810  Seventh  Street,  NW,  Washington. 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  6f  the  solicitation,  please  call 
NCJRS  1-80O-851-3420.  For  general 
information  about  application 
imjcedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  imder  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  sections  201-203,  as 
amended,  42  U.S.C.  3721-23  (1994). 

Baclcground 

The  intent  of  this  solicitation  is  to 
stimulate  all  areas  of  research  or 
development  that  can  enhance  or 
increase  the  capacity,  capability, 
applicability,  and/or  reliability  of  DNA 
for  forensic  uses.  Proposals  that  build  or 
improve  upon  existing  technologies, 
methods,  or  approaches  as  well  as 
proposals  based  on  new  or  novel 
technologies,  methods,  or  approaches 
are  encouraged  to  meet  the  goal  of 
maximizing  the  value  of  DNA  evidence 
to  the  crimLial  justice  system. 

In  order  to  most  effectively  and 
efficiently  use  DNA  to  its  maximiun 
value  for  the  criminal  justice  system,  the 
forensic  DNA  commiuufy,  now 
comprised  of  more  than  150  public  and 
private  crime  laboratories,  will  need 
faster,  less  costly,  and  fundamentally 
reliable  technical  tools  and  innovations 
that  can  be  appropriately  validated, 
quality-controlled,  and  quality-assured 
for  forensic  use.  Research  demonstrating 
the  reliability  of  existing  or  future 
methods  is  also  encouraged.  Emphasis 
is  placed  on  developing  methods  or 
technologies  that  address  the  needs  of 
databasing  for  CODIS  application  and/or 
methods  that  can  be  used  for  the 
analysis  of  crime  scene  samples,  which 
are  often  limited  in  quahty  and 
quantity. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  the  Solicitation  for         « 
Forensic  DNA  Research  &  Development 
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(refor  to  document  no.  SL000369).  For 
World  Wide  Web  access,  connect  to 
either  NIJ  at  http://wMrw.ojp.ii8doj.gov/ 
nij/fundjng.htm,  or  the  Justice 
Information  Center  at  http:// 
www.ncjr8.org/fedgrant.htm#nij. 

Dated:  August  16, 1999. 
JsronyTtaTis, 

Director,  National  Institute  of  Justice. 

(FR  Doc.  99-21631  Filed  S-19-99;  8:45  am] 

■UMQ  OOOe  441»-1»-P 


DEPARTMENT  OF  JUSTICE 
National  InatHuta  of  Jiiatica 

[OJP(NUH244] 
niN1121-ZB78 

Announoaniant  of  Hw  Availability  of 
inapiaDonai  awniuiaof  juanca 
aoacnaoonio  awnicipanHaa  lo 
Baooma  an  Afraalaa  Drug  AlMiaa 
lioniloring(ADAIf)8lla 

AGENCY:  Office  of  Justice  Programs. 

National  Institute  of  Justice  (NIJ), 

Ju^ce. 

ACTION:  Notice  of  solicitation. 


r:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Solicitation  to  Municipalities  to 
Become  an  Arrestee  Drug  Abuse 
Monitoring  (ADAM)  Site." 
DATES:  Proposals  must  be  received  by 
close  of  business  September  29, 1999. 
ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-600-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Anthority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  sections  201-203,  as 
amended.  42  U.S.C.  3721-23  (1994). 

Backgronnd 

The  National  Institute  of  Justice  (NIJ) 
is  expanding  its  Arrestee  Drug  Abuse 
Monitoring  (ADAM)  program  by 
enrolling  15  new  sites  in  Fiscal  Year 
2000.  The  ADAM  system  consists  of  35 
sites  with  an  expected  total  of  75  sites 
by  FY  2001.  Under  this  solicitation 
municipalities  can  apply  to  be  added  to 
the  ADAM  network.  Eligible 
municipalities  have  been  determined 
based  on  population  size,  or  include  the 


largest  city  in  States  with  smaller 
populations.  NIJ  will  select  15  new  sites 
with  an  expectation  that  these 
municipalities  will  begin  operating  as 
ADAM  sites  during  FY  2000,  subject  to 
the  upcoming  Congressional  budget 
appropriations.  Sites  not  selected  in  FY 
2000  will  continue  to  be  eligible  for 
enrollment  in  the  subsequent  year  until 
the  anticipated  total  of  75  ADAM  sites 
has  been  reached.  This  solicitation  is 
applicable  only  to  the  eligible 
municipalities  who  wish  to  apply  for 
one  of  the  15  new  ADAM  sites  to  be 
added  during  FY  2000. 

After  new  sites  have  been  selected, 
NIJ  Mrill  issue  a  separate  solicitation  for 
parties  interested  in  receiving  funds  to 
manage  and  operate  ADAM  in  the 
selected  mihiicipalities.  Through  this  to- 
be-released  solicitation,  local  data 
collection  teams  will  compete  against 
each  other  for  the  funding  to  manage 
data  collection  in  the  15  new  ADAM 
sites. 

Eligible  sites  include  Mobile,  Mobile 
Coimty,  AL;  Little  Rock,  Grant  Coimty, 
AK;  Anaheim.  Orange  County,  CA; 
Bakersfield,  Kem  County,  CA;  Fremont, 
Alameda  County,  CA;  Fresno,  Fresno 
County,  CA;  Oakland,  Alameda  Coimty, 
CA;  Riverside,  Riverside  Cotmty,  CA; 
San  Francisco,  San  Francisco  Cotmty  (S. 
San  Fran  in  San  Mateo  Co.),  CA;  Santa 
Ana,  Orange  County,  CA;  Stockton,  San 
Joaquin  County,  CA;  Aurora,  Arapahoe 
County,  CO;  Colorado  Springs.  El  Paso 
Cotmty,  CO;  Bridgeport,  Fai^eld 
Coimty,  CT;  Wilmington,  New  Castle 
County,  DE;  Jacksonville,  Clay  County 
Qacksonville  Beach  in  Duval  Co.),  FL;  St 
Petersburg,  Pinellas  Cotmty,  FL;  Tampa, 
Hillsborough  County,  FL;  Boise,  Ada 
Coimty,  ID;  Wichita,  Sedgwick  Coimty. 
KS;  Lexington-Fayette,  Fayette  County, 
KY;  Louisville,  Jefferson  Coimty.  KY; 
Baton  Rouge,  Baton  Rouge  County 
(Parish),  LA;  Pordand,  Cumberland 
County  (North  Portland  in  Penobscot 
Co.),  ME;  Baltimore  City,  Baltimore 
County,  MD;  Boston,  Suffolk  County, 
MS;  St  Paul,  Ramsey  County  (South  & 
West  St.  Paul  in  Dakota  Co.),  MN; 
Jackson,  Hinds  County,  MS;  Kansas 
City,  Jackson  County,  MO;  Billings,' 
Yellowstone  County,  MT;  Lincoln, 
Lancaster  Coimty,  NE;  Manchester, 
Hillsborough  County,  NH;  Jersey  City, 
Hudson  County,  NJ;  Newark,  Wayne 
County  (East  Newark  in  Hudson  Co.), 
NJ;  Albany,  Albany  County,  NY; 
Buffalo,  Erie  County,  NY;  Rochester, 
Monroe  County,  NY;  Charlotte, 
Mecklenburg  Coimty,  NC;  Raleigh, 
Durham  County,  NC;  Fargo.  Cass 
County,  ND;  Akron.  Summit  County, 
OH;  Cincinnati,  Hamilton  County,  OH; 
Columbus,  Franklin  County.  OH; 
Toledo.  Lucas  Coimty,  OH;  Tulsa,  Creek 


County,  OK;  Pittsburgh,  Allegheny 
County,  PA;  San  Juan,  municipality  also 
includes  Santurce,  Hato  Rey,  and  Rio 
Piedras;  Puerto  Rico  ;  Providence, 
Providence  County,  RI;  Columbia, 
Richland  County  (West  Columbia  in 
Lexington  Co.),  SC;  Sioux  Falls, 
Minnehaha;  Memphis,  Shelby  County, 
TN;  Nashville-Davidson,  Davidson 
County,  TN;  Arlington,  Tarrant  County, 
TX;  Austin,  Travis  County,  TX;  Corpus 
Christi,  Nueces  County,  TX;  El  Paso,  El 
Paso  County,  TX;  Fort  Worth,  Tarrant 
County,  TX;  Piano,  Collin  Coimty,  TX: 
Burlington,  Chittenden  County.  VT; 
Norfolk,  Norfolk  County,  VA;  Virginia 
Beach,  Virginia  Beach  County,  VA  ; 
Charleston.  Kanawha  County.  WV; 
Madison,  Dane  County,  WI;  Milwaukee, 
Milwaukee  County,  WI;  Cheyenne, 
Laramie  County,  WY; 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Solicitation  to 
Municipalities  to  Become  an  Arrestee 
Drug  Abuse  Monitoring  (ADAM)  Site" 
(refer  to  document  no.  SL000375).  For 
World  Wide  Web  access,  connect  to 
either  NIJ  at  http://www.oip.usdoj.gov/ 
nij/funding.htm,  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org/fedgrant.htmUnij. 

To  learn  more  about  the  ADAM 
program,  visit  the  website  at  http:// 
www.adam-nij.net  or  contact  Nora 
Fitzgerald  at  202-305-1547  or  Christine 
Crossland  at  202-616-5166. 

Dated:  August  16. 1999. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[FR  Doc.  99-21632  Filed  8-19-99;  8:45  am] 
BIUING  0006  4410-1»-P 


DEPARTMENT  OF  JUSTICE 
National  Inatituta  of  Juatica 

(OJP  (NU)-1245] 

RIN1121-ZB79 

Announoamant  of  tlia  Availability  of 
tha  National  Inatituta  of  Juatica  "NU 
Scianca  and  Taclmology  Solicitation" 

agency:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  NIJ  Science  and 
Technology  Solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "NIJ  Science  and  Technology 
Solicitation."  , 

DATES:  Proposals  must  be  received  by 
4:00  p.m.  EST  on  October  7, 1999. 
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ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street.  NW,  Washington, 
DC  20531. 

FOR  FUlfTHER  INFORMATION  CONTACT:  For 
a  copy  bf  the  solicitation,  please  call 
NCJRd  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.$.  Department  of  Justice  Response 
Centeij  il-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authok^ty 

This  action  is  authorized  under  the 
Omnipus  Crime  Control  and  Safe  Streets 
Act  of  1968,  sections  201-203,  as 
amendid,  42  U.S.C.  3721-23  (1994). 

Backgpund 

For  JEiscal  year  2000,  NIJ  will  accept 
proposals  for  technology-related  awards 
under  Itpiis  solicitation,  and  several 
months  later  it  will  accept  behavioral 
and  sOQial  science-related  awards  under 
a  separate  solicitation.  Therefore,  it  is 
important  that  you  should  determine 
whethi^  your  proposals  should  be 
reviewed  by  a  peer  review  panel 
composed  of -technologists  and  criminal 
justice  practitioners  imder  this 
solicitation  or  by  a  peer  review  panel 
composed  of  social  scientists  and 
crimiiiil  justice  practitioners  under  the 
social  science  open  solicitation. 

Thi^  solicitation  is  open  to  a  wide 
variety  of  proposals  in  order  to  achieve 
a  balai^ped  portfolio  of  product 
develc  tment,  implementation,  and 
evaluatton  projects.  This  solicitation 
focuse  a  on  near-term  (one  to  three  years) 
develc  tment  and  implementation 
projec  it. 

To  assist  in  obtaining  information  that 
may  be  helpful  in  submitting  a  proposal, 
you  aiia  encouraged  to  use  the  resources 
and  e^i^ertise  of  the  NIJ  National  Law 
Enforcement  and  Corrections 
Technology  Center  (NLECTC)  located  in 
RockvUle,  Maryland;  and  the  regional 
NLECifcs  located  in  Rome,  New  York; 
Charleiston,  South  Carolina;  Denver, 
Colorado;  El  Segundo,  California;  and 
the  Bofder  Reseeirch  and  Technology 
Centeii  (BRTC)  located  in  San  Diego, 
Califonia.  More  information  about  the 
NLELr|iJ  system  is  available  on  the 
Intemn  at  <http://www.nlectc.org>. 

Keepl  in  mind  that  cost  considerations 
of  resulting  technology  development 
produ^s  are  a  major  concern.  Most  law 
enforc^ent  and  corrections  agencies 
have  liiiited  financial  resources  to 
apply  to  the  evaluation,  development, 
implementation,  or  purchase  of 
technoljogy.  This  is  especially  true  for 


State  and  local  agencies.  These  and 
related  factors  all  influence  the 
timeliness  and  the  degree  to  which  new 
technologies  are  accepted  by 
administrators.  Please  consider  the 
questions  below  when  determining  the 
usefulness  of  your  proposal.  In  your 
proposal,  you  should  incorporate 
information  that  addresses  the  general 
themes  posed  by  these  questions; 
however,  it  is  not  necessary  to  answer 
explicitly  each  question.  How  important 
is  the  new  technology  to  law 
enforcement  and  corrections  officers? 
What  will  be  its  impact  on  poUcing  or 
correctional  organizational  structure 
and  personnel  requirements?  How  many 
units  will  be  needed?  What  are  the 
hidden  costs  (for  example,  new 
computers  may  require  additional  data 
input  persoimel,  or  highly  specialized 
and  complex  equipment  may  incur 
expensive  maintenance  costs)?  What,  if 
any,  are  the  net  savings  in  labor  or  other 
costs?  How  much  training  is  required  to 
use  and  maintain  the  technology?  How 
will  the  courts  view  the  technology — in 
terms  of  liability  or  interference  with 
personal  freedom?  What  constitutional 
or  other  legal  issues  may  arise  from 
utilization  of  the  technology?  What  is 
the  breakdown  of  tasks  with  resource 
expenditiues  for  each  task? 

To  learn  more  about  projects  ciurently 
funded  by  NIJ,  on  the  Internet  go  to 
http://www.nlectc.org/techproj/  or  call 
NIJ's  Office  of  Science  and  Technology 
at  202-307-0645. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "NIJ  Science  and 
Technology  Solicitation"  (refer  to 
document  no.  SL000374).  For  World 
Wide  Web  access,  connect  to  either  NIJ 
at  http://www.ojp.usdoj.gov/nij/ 
funding.htm,  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org/fedgrant.htmfnij. 

Dated:  August  16.  1999. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[PR  Doc.  99-21633  Filed  &-19-99:  8:45  am] 
BHJJNQ  CODE  4410-1S-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

August  16,  1999. 

The  Department  of  Labor  (EKDL)  has 
submitted  the  following  public 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Ira  Mills  (202-219-5096  ext.  143)  or  by 
E-Mail  to  Mills-Ira@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regtilatory  Affairs, 
Attn:  0MB  Desk  Officer  for  BLS.  DM. 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (202-395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utihty; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Title:  Representative  Payee  Report 
(CM-623);  Representative  Payee  Report 
(CM-623S);  Physician's/Medical 
Officer's  Report  (CM-787). 

OMB  Number:  1215-0173. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households:  business  or  other  for-profit; 
not-for-profit  institutions. 

Number  of  Respondents:  3,098. 
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Form 

Respondents 

Frequency 

Per  response 
(minutes) 

Burden  hours 

CM-623  

CM-623S 

CM-787  

2,275 
600 
223 

AnnuaHy 

Annually 

Once 

90  min. 
10  min. 
15  min. 

3.413 

100 

56 

Total  Burden  Hours:  3,569. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Representative  Payee 
Report  (CM-623)  and  the  Representative 
Payee  Report,  Short  Form  (CM-623S) 
are  used  to  ensure  that  benefits  paid  to 
a  representative  are  being  used  for  the 
beneficiary's  weil-beiu^.  The 
Physician's/Medical  Officer's  Report 
(CM-787)  is  used  to  determine  the 
beneficiary's  capability  to  manage 
monthly  Black  Lung  benefits. 
Ira  L.  Mills, 

Departmental  Clearance  Officer. 
(FR  Doc.  99-21697  Filed  8-19-99;  8:45  am] 
MJJNQ  CODE  4S10-42-II 


DEPARTMENT  OF  LABOR 

Office  of  Itw  Secretary 

Submiesion  for  OMB  Review; 
Comment  Requeet 

August  16, 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C,  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentations,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Ira  Mills  (202)  219-5096,  ext.  143),  or  by 
e-Mail  to  Miils-ira@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  biuden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,- mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Title:  FECA  Medical  Report  Forms. 

OMB  Number:  1215-0103. 

Frequency:  As  needed. 

Affected  Public:  Federal  Government; 
Individuals  or  households;  business  or 
other  for-profit. 

Number  of  Respondents:  302,628. 


Forms 


CA-7 

CA-16b  

CA-17b  ..... 

CA-20  

CA-1090  .. 
CA-1303  .. 
CA-1305  .. 
CA-1306  .. 
CA-1314  .. 
CA-131fr .. 
CA-1331  .. 
CA-1332  .. 
CA-1336  .. 
0WCP-5a 
0WCP-5b 
0WCP-5C 


Respondents 

Per  response 

Burden  hours 

400 

13 

87 

130,000 

5 

10.833 

60,000 

5 

5.000 

80,000 

5 

6.667 

325 

5 

27 

3.000 

20 

1.000 

10 

20 

3 

3 

10 

.5 

125 

20 

42 

15 

10 

2.5 

250 

5 

21 

500 

30 

250 

1.000 

5 

83 

7,000 

15 

1.750 

5,000 

15 

1.250 

15,000 

15 

3.750 

Burden  hours 

3,413 

100 

56 


nation, 

ns  used; 

lity,  and 
be 

the 

those  who 
-Qugh  the 
1. 
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miques  or 
K:hnology, 
bmission  of 
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rt  Forms. 


ovemment; 
tusiness  or 

102.628. 


Burden  hours 


87 

10,833 

5,000 

6.667 

27 

1,000 

3 

.5 

42 

2.5 

21 

250 

83 

1,750 

1,250 

3,750 


Tott  I  annualized  capital/startup 
costs: 

ToUi  annual  costs  (operating/ 
maint  i  ining  systems  or  purchasing 
servio^j:  $109. 

Des^ption:  These  forms  are  used 
filing  claims  for  wage  loss  or  permanent 
impairment  due  to  a  Federal 
emplcpfment  related  injury,  and  to 
obtaiq  necessary  medical 
docuQientation  to  determine  whether  a 
claimant  is  entitled  to  benefits  under  the 
Federal  Employees  Compensation  Act 
(FECA),  5  U.S.C.  8101  et  seq. 
IraLlI^, 

Departttental  Clearance  Officer. 
[FR  Dop.  99-21698  Filed  8-19-99;  8:45  am] 
i  doOE  4S10-2a-M 


DEPAI^TMENT  OF  LABOR 

Employinant  Standards  Administration 

Wage  and  Hour  Divteion 

Minifrti^m  Wagoa  for  Fadarai  and 
Fadar^iy  Aaaiatad  Construction; 

fl  Waga  Dolarmination  Dadaiona 

[  wage  determination  decisions 
9tary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  ^n  the  information  obtained  by 
the  Department  of  Labor  bom  its  study 
of  local  wage  conditions  and  data  made 
availaple  fi^m  other  sources.  They 
specif  the  basic  hourly  wage  rates  and 
fringeibenefits  which  are  determined  to 
be  prelvailing  for  the  described  classes  of 
labore^  and  mechanics  employed  on 
constniction  projects  of  a  similar 
charaiil|er  and  in  the  localities  specified 
thereik 

"niej  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  iVt  1  >  by  authority  of  the  Secretary 
of  Labjdr  pursuant  to  the  provisions  of 
the  DqiKs-Bacon  Act  of  March  3, 1931, 
as  am^hded  (46  Stat.  1494,  as  amended, 
40  U.SX:.  276(a)  and  of  other  Federal 
statut9f  referred  to  in  29  CFR  Part  1, 
Appei^^,  as  well  as  such  additional 
statut^  as  may  frt>m  time  to  time  be 
enacteci  containing  provisions  for  the 
paym4^t  of  wages  determined  to  be 
prevauing  by  the  Secretary  of  Labor  in 
acconunce  with  the  Davis-Bacon  Act. 
The  pr^ailing  rates  and  fringe  benefits 
detentiined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoUig  statutes,  constitute  the 
minintPTTi  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 


Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  writhin  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wa^e  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  E)avis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW,  Room  S-3014, 
Washington,  DC  20210. 

Withdrawn  General  Wage 
Determinations  Decisions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice,  the  following  General  Wage 
Determinations: 


work  (ti: 


localiti  )s  described  therein. 


'  the  character  and  in  the 


NJ990006— See 
NJ990010— See 
NJ990011— See 
NJ990012— See 
NJ990013— See 
NJ990014— See 
NJ990015— See 
NJ99001&— See 


NJ990001 
NJ990001 
NJ990005 
NJ990005 
NJ990005 
NJ990001 
NJ990005 
NJ990005 


Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  writh  29  CFR 
1.6(c)(i)(A),  when  the  opening  of  bids  is 
less  than  ten  (10)  days  from  the  date  of 
this  notice,  this  action  shall  be  effective 
unless  the  agency  finds  that  there  is 
insufficient  time  to  notify  bidders  of  the 
change  and  the  finding  is  doctmiented 
time  notify  bidders  of  the  change  and 
the  finding  is  documented  in  the 
contract  file. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "  General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  modified  are  listed  by 
Volume  and  State.  Dates  of  publication 
in  the  Federal  Register  are  in 
parentheses  following  the  decisions 
being  modified. 

Volume  I 

Maine: 

ME990022  (Mar.  12, 1999) 

ME990037  (Mar.  12, 1999) 
New  Jersey: 

NJ990001  (Mar.  12,  1999) 

NJ990002  (Mar.  12, 1999) 

NJ990003  (Mar.  12, 1999) 

NJ990004  (Mar.  12,  1999) 

NJ990005  (Mar.  12. 1999) 

NJ990007  (Mar.  12. 1999) 
New  York: 

NY990002  (Mar.  12, 1999) 

NY99OO03  (Mar.  12,  1999) 

NY990004  (Mar.  12,  1999) 

NY990005  (Mar.  12, 1999) 

NY9900G8  (Mar.  12, 1999] 

NY990010  (Mar.  12, 1999) 

NY990G13  (Mar.  12. 1999) 

NY990014  (Mar.  12,  1999) 

NY990015  (Mar.  12. 1999) 

NY990016  (Mar.  12, 1999) 

NY990018  (Mar.  12,  1999) 

NY990033  (Mar.  12. 1999) 

NY990038  (Mar.  12,  1999) 
*     NY990040  (Mar.  12,  1999] 

NY990041  (Mar.  12, 1999) 

NY990045  (Mar.  12,  1999) 

NY990048  (Mar.  12, 1999) 

NY990049  (Mar.  12.  1999) 

NY990072  (Mar.  12,  1999) 

NY990074  (Mar.  12.  1999) 

Volume  n 

Maryland: 

MD990002  (Mar.  12.  1999) 
Peimsylvaoia: 

PA990005  (Mar.  12, 1999) 

PA990014  (Mar.  12,  1999) 

PA990025  (Mar.  12.  1999) 
-    PA990026  (Mar.  12,  1999) 

PA990030  (Mar.  12.  1999) 

PA990031  (Mar.  12, 1999) 
West  Virginia: 

WV990002  (Mar.  12,  1999) 

WV990003  (Mar.  12.  1999) 

WV990006  (Mar.  12,  1999) 


Y 
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Volume  in 

Florida: 
FL990015  (Mar.  12. 1999) 
FL990017  (Mar.  12, 1999) 


Volume  IV 

Illinois: 

IL990001  (Mar. 

IL990002  (Mar. 

IL990003  (Mar. 

IL990006  (Mar. 

IL990007  (Mar. 

IL990008  (Mar. 

IL99000g  (Mar. 

0.990011  (Mar. 

IL990013  (Mar. 

IL990016  (Mar. 

IL990017  (Mar. 

IL990023  (Mar. 

IL990025  (Mar. 

IL990040  (Mar. 

IL09004S  'Msr. 

IL990049  (Mar. 
Wisconsin: 

WI990014  (Mar 

WI990018  (Mar 

WI990032  (Mar 

Volume  V 

Arkansas: 

AR990008  (Mar. 
Missouri: 

MO990001  (Mar 

MO990002  (Mar 

MO990O03  (Mar 

MO990005  (Mar 

MC)990006  (Mar 

MO990007  (Mar 

MO990008  (Mar 

MO990009(Mar 

MO990010  (Mar 

MO990011  (Mar. 

MO990012  (Mar. 

MC)9g0013  (Mar. 

MO9g0041  (Mar. 

MO990043  (Mar. 

MO990047  (Mar. 

MO990048  (Mar. 

MC)99004g  (Mar. 

MOggOOSO  (Mar. 

MO990051  (Mar. 

MO990052  (Mar. 

MC)990056  (Mar. 

MO990057  (Mar. 

MO990058  (Mar. 

MO990060  (Mar. 

MO990064  (Mar. 

MO990065  (Mar. 

MO990067  (Mar. 

MO990068  (Mar. 

MO990069  (Mar 

MO990070  (Mar 

MC)990071  (Mar 

MO990072  (Mar 
Texas: 

TX990007  (Mar. 

TX990033  (Mar. 

TX990034  (Mar. 

TX990037  (Mar. 

TX990060  (Mar. 


12,  1999) 
12,  1999) 
12.  1999) 
12. 1999) 
12. 1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12.1999) 
12, 1999) 
12,  1999) 
12.  1999) 
12.  1999) 
12. 1999) 

12. 1999) 
12. 1999) 
12, 1999) 


12. 1999) 

12.  1999) 
12.  1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12. 1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12.  1999) 
12.  1999) 
12,  1999) 
12.  1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12, 1999) 
12,  1999) 
12,  1999) 
12. 1999) 
12.  1999) 
12, 1999) 


1999) 
1999) 
1999) 
1999) 
1999) 


Volume  VI 

Alaska: 
AK990001  (Mar.  12. 1999) 
AK990002  (Mar.  12, 1999) 
AK990006  (Mar.  12,  1999) 


Ckilorado: 

CO990001  (Mar.  12,  1999) 
00990004  (Mar.  12,  1999) 
CO990005  (Mar.  12, 1999) 
00990006  (Mar.  12.  1999) 
CO990007  (Mar.  12. 1999) 
CO990008  (Mar.  12,  1999) 
CO990009  (Mar.  12,  1999) 
CX)990010  (Mar.  12,  1999) 
CO990011  (Mar.  12,  1999) 
CO990016  (Mar.  12,  1999) 
CO990018  (Mar.  12, 1999) 

00990020  (Mar.  12.  1999) 

00990021  (Mar.  12,  1999) 

00990023  (Mar.  12.  1999) 

00990024  (Mar.  12.  1999) 

00990025  (Mar.  12,  1999) 
Idaho: 

ID990003  (Mar.  12, 1999) 
ID990004  (Mar.  12, 1999) 
Oregon: 
OR990001  (Mar.  12. 1999) 
OR990004  (Mar.  12.  1999) 
OR990017  (Mar.  12.  1999) 

Volume  VII: 

Oalifomia: 

0A990001  (Mar.  12. 1999) 

OA990002  (Mar.  12.  1999) 

OA990005  (Mar.  12. 1999) 

OA990007  (Mar.  12,  1999) 

OA99000g  (Mar.  12, 1999) 

OA990027  (Mar.  12, 1999) 

CA990028  (Mar.  12,  1999) 

0A990029  (Mar.  12,  1999) 

CA990030  (Mar.  12. 1999) 

CA990031  (Mar.  12.  1999) 

OA990032  (Mar.  12. 1999) . 

CA990033  (Mar.  12. 1999) 

CA990034  (Mar.  12,  1999) 

OA990035  (Mar.  12, 1999) 

OA990036  (Mar.  12,  1999) 

OA990037  (Mar.  12, 1999) 

0A990038  (Mar.  12,  1999) 

CA990039  (Mar.  12.  1999) 

CA990040  (Mar.  12,  1999) 

CA990041  (Mar.  12, 1999) 
Hawaii: 

HI990001  (Mar.  12. 1999) 
Nevada: 

NV990001  (Mar.  12, 1999) 

NV990003  (Mar.  12, 1999) 

NV990004  (Mar.  12,  1999) 

NV990005  (Mar.  12,  1999) 

NV990007  (Mar.  12, 1999) 

NV990009  (Mar.  12.  1999) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  OfEice 
(GPO)  dociunent  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 


by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
piut:hased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  die 
seven  separate  volimies,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  ciirrent  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  13th  day  of 
August.  1999. 

Carl  J.  Poleskey,. 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  99-21403  Filed  8-19-99;  8:45  am) 

BIUJNQ  CODE  4610-27-H 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Haalth  Administratkm 

Propoaad  Infonnation  Collection 
Request  Submittad  for  Public 
Comment  and  Recommendationa; 
Mine  Operator  Duat  Data  Carda 

ACnON:  Notice. 

SUMMARY:  The  Department  of  labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  biuden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Mine  Operator  Dust  Data 
Cards.  MSHA  is  particularly  interested 
in  comments  which: 

•  evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 


for  th  i  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  evialuatetne  accuracy  of  the 
agenda's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
coUeqt^d;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  oil  appropriate  automated, 
electr^^c,  mechanical,  or  other  ■ 
technological  collection  techniques  or 
other  f6rms  of  information  technology, 
e.g.,  parmitting  electronic  suhmission.s 
of  res|>pnses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  FOW  FURTHER  INFORMATION  CONTACT 
sectiob  of  this  notice. 
DATES;  jSubmit  comments  on  or  before 
October  19. 1999. 

ADDRB3SES:  Send  comments  to  Theresa 
M.  O'Malley,  Program  Analysis  Officer, 
Officejof  Program  Evaluation  and 
Information  Resources,  4015  Wilson 
Boulevard,  Room  715,  Arlington,  VA 
22203H1984.  Commenters  are 


To  J I 


Totci 


encouraged  to  send  their  comments  on 
a  computer  disk,  or  via  Internet  E-mail 
to  tomalley@msha.gov,  along  with  an 
original  printed  copy. 

Ms.  O'Malley  can  he  reached  at  (703) 
235-1470  (voice),  or  (703)  235-1563 
(facsimile). 

FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  M.  O'Malley,  Program  Analysis 
Officer,  Office  of  Program  Evaluation 
and  Information  Resources,  U.S. 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  Room  719,  4015 
Wilson  Boulevard,  Arlington,  VA 
22203-1984.  Mrs.  O'Malley  can  be 
reached  at  TOMallev@msha.gov 
(Internet  E-mail),  (703)  235-1470 
(voice),  or  (703)  235-1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  202(a)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act),  30  U.S.C.  842.  and  at  30  CFR  Parts 
70  and  71,  and  90  require  coal  mine 
operators  to  continuously  maintain  an 
average  concentration  of  resplrable  coal 
mine  dust  In  the  mine  atmosphere 
during  each  shift  to  which  each  miner 
in  the  active  workings  of  each  mine  is 
exposed  at  or  below  2.0  milligrams  of 
resplrable  dust  per  cubic  meter  of  air  on 
each  shift  to  prevent  overexposing  by 
miners.  Regulations  promulgated  under 


the  Mine  Act  further  require  the  mine 
operator  during  each  bimonthly  period 
to  collect  and  submit  dust  samples  to 
MSHA  for  analysis  to  determine 
compliance  with  the  standards,  along 
with  reporting  certain  Information  to 
MSHA  on  a  dust  data  card  that 
accompanies  the  dust  samples.  See  30 
CFR  70.209,  71.209,  and  90.209. 

Specific  occupations/work  positions, 
areas  of  the  mine,  and  miners  are 
designated  by  regulation  or  by  the  mine 
operator's  approved  ventilation.  These 
sites  are  designated  for  sampling 
because  there  is  a  past  history  of  high 
resplrable  dust  levels  or  because  a  miner 
has  already  demonstrated  evidence  of 
the  early  stages  of  coal  workers' 
pneumoconiosis. 

n.  Current  Actions 

This  request  for  a  collection  of 
information  contains  provisions 
whereby  mine  operators  can  continue  to 
verify  their  compliance  with  mandatory 
regulations. 

Type  of  Review:  Revision. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Mine  Operator  Dust  Data  Card. 

OMB  Number:  121 9-001 1 . 

Affected  Public:  Business  or  other  for-, 
profit. 


Cite/reference 


71.209,  90.209,  Dust  Sampling  and  Monitoring  . ... 

,  71.201(c),  90.201(c)  MSHA  monitored  samples 

,  71.202(b),  90.202(b),  Certification 

,  71.220(a),  90.220(a).  Status  Change  Reports  ... 


70/.20S|, 
hours 

70.201  (i) 

70.202  ^) 
70.220J4) 
71.300 

71.301{(|)  Posting  of  Plan 
90.300 
90.301  <d) 


Total 
respondents 


1.281 

1.281 
1.281 
1.281 
1,281 
1.281 
1,281 
1,281 


Frequency 


Bi-monthly  .. 

On  occasion 

Annually  

Annually  

Annually  

Annually  

Annually  

Annually  


Total 
responses 


54,000 

630 

230 

3.200 

45 

6 

6 

6 


58.162 


Average  time 

per  response 

(hours) 


.7135 


1.0 
6.6 

.50 
2.98 

.24 
2.67 

.50 


.7299 


Burden  hours 


38.532 

630 

1.528 

1,600 

134 

11 

16 

3 


42.454 


Burden  Cost  (capital/startup): 


$990,8jt7. 

Tote  I  Burden  Cost  (operating/ 
mcunti  I  ning):  $2,136,598. 

Comii  aents  submitted  in  response  to 
this  notice  will  be  simuilarized  and/or 
included  in  the  request  for  Office  of 
ManagjBonent  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

DatetjMugust  16, 1999. 
Theres4  ^f .  O'Malley, .  ^ 

ProgramlAnalysis  Officer. 

(FR  Do(j.j  99-21699  Filed  8-19-99;  8:45  am] 

BILUNO  CODE  451IM3-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  SchedulM;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 


schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  n«  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  In  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
recprds  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
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comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  October 
4, 1999.  Once  the  appraisal  of  the 
records  is  completed,  NARA.  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provideid  once  the  appraisal  is 
completed.  Requesters  wrill  be  given  30 
days  to  submit  comments. 
addresses:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt0arch2.naA.gov.  Requesters 
must  cite  the  control  number,  which 
appears  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
rep<»t8  should  so  indicate  in  dieir 
request. 

FOR  niRTMER  MFORMATUN  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Paric  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgtOarch2.nara.gov. 
SUPPLEMENTARY  MF0RMAT10N:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schediiles  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
to  conduct  its  business.  Some  schedules 
are  comprehensive  and  cover  all  the 
records  of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules,  however, 
cover  records  of  only  one  office  or 
program  or  a  few  series  of  records.  Many 
of  these  update  previously  approved 
schedules,  and  some  include  records 
proposed  as  permanent. 

^fo  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 


thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  als" 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too, 
includes  information  about  the  records. 
Fiuther  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-98-6,  5  items,  5 
temporary  items).  Civilian  personnel 
records  relating  to  placement 
considerations,  refwrals  and  selecrtions, 
physically  handicapped  appointment 
applications,  announcements  of 
positions,  and  certification  of  eligibles. 
This  schedule  reduces  the  retention 
periods  for  these  records,  which  were 
previously  approved  for  disposal. 

2.  Department  of  Defense,  Defense 
Contract  Audit  Agency  (Nl-372-99-1,  3 
items,  2  temporary  items).  Electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing 
associated  with  outgoing 
correspondence  signed  by  the  Director 
or  Deputy  Director  or  signed  at  lower 
levels  and  designated  as  significant. 
Recordkeeping  copies  of  these  files  are 
proposed  for  permanent  retention. 

3.  Department  of  Justice,  Federal 
Bureau  of  Prisons  (Nl-129-99-16,  3 
items,  3  temporary  items).  Files  relating 
to  internal  audits  of  programs, 
operations,  and  procedures.  Included 
are  correspondence,  reports, 
memoranda,  and  supporting  working 
papers.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

4.  Federal  Emergency  Management 
Agency,  Agency-wide  (Nl-311-99-5,  2 
items,  2  temporary  items).  Weekly 
activity  reports  maintained  in  offices 


other  than  those  of  the  Director  and 
Regional  Directors.  Also  included  are 
electronic  copies  of  docimients  created 
using  electronic  mail  and  word 
processing. 

5.  Federal  Emergency  Management 
Agency,  Office  of  the  Inspector  General 
(Nl-31 1-99-6,  9  items,  7  temporary 
items).  Files  relating  to  investigations 
and  audits.  Included  are 
correspondence,  reports,  notes, 
attachments,  drafts,  and  background 
papers.  Also  included  are  electronic 
copies  of  docimients  created  using 
electronic  mail  and  word  processing. 
Recordkeeping  copies  of  significant 
investigative  files  and  final  audit  reports 
are  proposed  for  permanent  retention. 

6.  National  Imagery  and  Mapping 
Agency,  Agency-wide  (Nl-537-98-2), 
32  items,  32  temporary  items).  Paper 
and  electronic  reccnds  relating  to  the 
planning  and  administration  of  training 
programs  provided  by  the  agency. 
Included  are  records  relating  to  such 
matters  as  curriculum  development, 
student  selection,  class  schedules, 
course  evaluations,  and  student 
performance.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

7.  Securities  and  Exchange 
Commission,  Office  of  International 
Affairs  (Nl-266-99-3,  3  items,  3 
temporary  items).  Financial  Issuer 
Notification  System  Files  docimienting 
notification  of  the  Commission  of 
trading  halts  or  suspensions  of  certain 
stocks  by  both  Federal  and  foreign 
regulators.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
This  schedule  also  teduces  the  retention 
period  for  notices  in  electronic  and 
paper  formats  issued  pursuant  to  the 
Securities  Act  of  1933 — ^Exemption  Rule 
144,  which  were  previously  approved 
for  disposal. 

Dated:  August  11. 1999. 
Michael ).  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington,  DC. 

(FR  Doc.  99-21644  Filed  8-19-99;  8:45  am] 
BMJJNQ  CODE  7S1S-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Earth  Sdenc— Propoeal  Review 
Panel;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Conmiittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 


Nai 

r.  e:  Ea 

Panel 

(1569 

Dai 

ft  Sep 

the  GoV  Bmm 
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Afaj  n  e:  Earth  Sciences  Proposal  Review 
Panel  11569). 

Date:  September  15-17, 1999 

Tin^^:  8  a.m.  to  6  p.m.  each  day 

Plati:  Room  110,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlini^on,  VA  22230 

Typa  of  Meeting:  Closed. 

Coi\tact  Person:  Dr.  Herman  B. 
Zimmorman,  Acting  Division  Director, 
Division  of  Earth  Sciences,  Room  785, 
Natio^ftl  Science  Foundation,  Arlington,  VA, 
(703)  ^b6-1550. 

Puqpose  of  Meeting:  To  provide  advice  and 
reconiitiendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agei\da:  To  review  and  evaluate  earth 
scienQds  proposals  as  part  of  the  selection 
proceis  for  awards. 

fleoppn  for  Closing:  The  proposals  being 
revieU'fed  include  information  of  a 
piujjriatary  or  corifiueiiiiai  iialuie,  inuluiliiig 
techniOal  information;  financial  data,  such  as 
salari«^;  and  personal  information 
conceit  ling  individuals  associated  with 
propo»ils.  These  matters  are  exempt  under  5 
U.S.CJ  )52b(c),  (4)  and  (6)  of  the  Government 
in  the  [Sunshine  Act. 

Dated:  August  17. 1999. 
Karen  1.  Yoric, 

Committee  Management  Officer. 

(FR  D<>^.  99-21708  Filed  8-19-99;  8:45  am) 

BILUNQpOOE  758S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel;  Notice  of 
Meeting. 

In  qbcordance  with  the  Federal 
Advi^(^ry  Committee  Act  (Pub.  L.  92- 
463, 4^  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Namt:  Special  Emphasis  Panel  in  Physics 
(1208)1 

Data  and  Time:  September  22-24, 1999 
from  8!  AM  to  5  PM 

Plad^  Laboratori  Nazionali  del  Gran  Sasso 
(LNGSOl  1-67010  Assergi  (L'Aquila)  Italy 

Type  ]of  Meeting:  Closed 

Contact  Person:  Dr.  Bradley  D.  Keister, 
Program  Director  for  Nuclear  Physics,  Room 
1015.  ^tional  Science  Foundation,  4201 
Wilsoil|Blvd.,  Arlington,  VA  22230. 
Telepli(>ne:  (703)  306-1891 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the 
development  and  construction  of  the  - 
Borexino  Solar  neutrino  detector. 

Age^tio:  To  hear  presentations  and  write 
recommendations  concerning  the 
development  and  construction  of  the 
Borexi^  Solar  neutrino  detector. 

ReaaQn  for  Closing:  The  proposals  being 
reviewiqd  include  information  of  a 
proprietary  or  confidential  nature,  including 
technicf  1  information;  information  on 
persontiel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c).  (4)  and  (6)  of 
the  GoV  jmment  in  the  Sunshine  Act. 


Dated:  August  17, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  99-21710  Filed  8-19-99;  8:45  amj 

nUJNG  CODE  75SS-01-II 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Physiology  and 
Ethology;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting. 

Name:  Advisory  Panehfor  Physiology  and 
Ethology  (1160). 

Datf  and  Time:  October  18, 19,  20. 1999, 
8:30  a.m.— 5  p.m. 

Place:  NSF.  Room  380, 4201  Wilson  Blvd., 
Arlington.  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Persons:  Dr.  Zoe  Eppley  or  Dr.  Kim 
Williams.  Program  Directors.  Ecological  & 
Evolutionary  Physiology,  Division  of 
Integrative  Biology  and  Neuroscience.  Suite 
685,  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230, 
Telephone:  (703)  306-1421. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
persons  listed  above. 

Agenda: 

Open  Session:  October  20th.  1999. 10  a.m.  to 
11  a.m. — discussion  on  research  trends, 
opportunities  and  assessment  procedures 
in  Physiology  and  Ethology. 
Closed  Session:  October  18th.  1999.  8:30 
a.m.-5  p.m.,  October  19th,  1999,  8:30  a.m.- 
6  p.m.,  October  20th.  1999.  8:30  a.m.  to  10 
a.m.  and  11  a.m.  to  5  p.m.  To  review  and 
evaluate  the  Ecological  &  Evolutionary 
Physiology  proposals  as  part  of  the 
selection  process  for  awards. 
Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  17. 1999. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  99-21709  Filed  8-19-99;  8:45  amj 

BILUNG  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Polar 
Programs  (1209) 

Date  and  Time:  September  22-24.  8  am-5 
pm 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard  Arlington.  VA  22230. 
Room  330 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  Scott  Borg.  Program 
Manager.  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington.  VA  22230 
telephone  703-306-1033 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Antarctic 
Geology  and  Geophysics  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  Thn  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
522b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  17. 1999. 
Karen  ).  York, 

Committee  Management  Officer. 

[FR  Doc.  99-21712  Filed  8-19-99;  8:45  am] 

BILUNG  CODE  7SSS-01-M 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Meeting 

AGENCY:  Northeast  Dairy  Compact 
Commission. 

ACnON:  Notice  of  meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  matters  relating  to 
administration  and  enforcement  of  the  ' 
price  regulation,  including  the  reports 
and  recommendations  of  the 
Commission's  standing  Committees. 
The  Commission  will  also  hold  its 
deliberative  meeting  to  consider 
whether  to  implement  a  supply 
management  program. 
DATES:  The  meeting  is  scheduled  for 
10:00  a.m.  on  Wednesday.  September  1, 
1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn,  Capitol  Room,  1 72 
North  Main  Street,  Concord,  New 
Hampshire  (Exit  14  off  1-93). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
34  Barre  Street.  Suite  2.  Montpelier,  VT 
05602.  Telephone  (802)  229-1941. 

Authority:  7  U.S.C.  7256. 
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Dated:  August  16, 1999. 
Kenneth  M.  Becker, 
Executive  Director. 

[FR  Doc.  99-21642  Filed  8-19-99;  8:45  amj 
BUJNQCOOE  IMO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatoM*  No.  34--41742;  Fil*  No.  SR-CBOE- 
99-35] 

Self-Regulatory  Organlzationa;  Notice 
of  FNhtg  of  Propo— d  Rule  Change  by 
ttie  Chicago  Board  0|itiona  Exchange, 
Inc.  Relating  to  Croeaing  Index 
UfHione  uroera 

August  13,  1999. 

Pursuant  lu  Sucliuu  13(u)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  29, 
1999,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  HI  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  fit>m  interested 
persons. 

I.  Self-Regulatory  Organization'g 
Statement  of  die  Terms  of  Substance  of 
the  Proposed  Rule  Qiange 

The  CBOE  proposes  to  amend  its  rule 
governing  the  crossing  of  index  option 
orders  of  500  contracts  or  more  by 
brokers,  to  give  the  firm  from  which  an 
mder  originates  a  participation  right  in 
trades  that  are  proposed  to  be  crossed  in 
certain  circumstances.  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Additions  are  italicized. 


Chicago  Board  Options  Exchange,  Inc. 

Rules 

•        *        •        •        • 

Chapter  VI — Doing  Business  on  the 
Exchange  Floor 

Section  D:  Floor  Brokers 

***** 

"Crossing"  Orders  * 

RULE  6.74. 
{a)-(c)  3  No  change. 


(e)(i)  Notwithstanding  the  provisions 
ofparagmphs  (a)  and  (b)  of  this  Rule, 
when  a  Floor  Broker  holds  an  index 
option  order  for  500  or  more  contracts 
("original  order"),  the  Floor  Broker  is 
entitled  to  cross  20%  of  the  order  with 
a  facilitation  order  of  the  originating 
firm  (as  defined  in  paragraph  (d))  after 
requesting  bids  and  offers  for  such 
option  series,  if  the  order  is  traded 
between  the  best  bid  and  offer  given  by 
the  crowd  in  response  to  the  broker's 
initial  request  for  a  market. 

(ii)  In  determining  whether  an  order 
satisfies  the  500  contract  requirement, 
any  multi-part  or  spread  order  must 
contain  one  leg  alone  which  is  for  500 
contracts  or  more. 

(Hi)  If  the  originating  firm  is  also  the 
DesigpntnH  Primary  Market-Maker 
("DPM")for  thelparticular  class  of 
options  to  which  the  order  relates,  then 
the  DPM  is  not  erxtitled  to  the  DPM 
guaranteed  participation  rate. 

(iv)  The  appropriate  Floor  Procedure 
Committee  may  exempt  a  particular 
option  class  from  the  application  of  this 
paragraph. 

*  *  *  Interpretations  and  Policies 

No  change. 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CBOE  proposes  to  add  a  new 
paragraph  (e)  to  CBOE  Rule  6.74, 
"Crossing"  Orders,  to  give  a  firm  that  is 
holding  an  index  option  order  for  a 
public  customer  the  right  to  participate 
on  the  order  through  a  facilitation  order 
in  certain  circumstances.'*  To  take 


M5U.S.C.  78s(b)(l). 

*17C3Tl24p.l9b-4. 

^  Paragraph  (d)  of  Rule  6.74  was  proposed  to  be 
added  in  SR-CBOE-99-10,  which  is  currently 
pending  before  the  Commission.  See  Securities 
Exchange  Act  Release  No.  41609  (July  8, 1999),  64 
FR  38494  (July  16,  1999). 


*  The  Exchange  has  proposed  to  add  a  paragraph 
(d)  to  Rule  6.74,  to  provide  for  a  participation  right 
for  crossing  equity  option  orders,  in  SR-CBOE-99- 
10.  That  filing  is  pending  before  the  Commission. 
See  Securities  Exchange  Act  Release  No.  41609 
()uly  8, 1999),  64  FR  38494  Ouly  16. 1999).  See  also 
Securities  Exchange  Act  Release  No.  41610  (July  8, 
1999),  64  FR  38495  (July  16,  1999)  (SR-CBOR-99- 


advantage  of  the  new  provision,  the 
particular  index  option  order  must  be 
for  500  or  more  contracts.  For  a  multi- 
part or  spread  order,  at  least  one  leg  of 
the  order  alone  must  be  for  500 
contracts  or  more. 

Paragraph  (a)  of  CBOE  Rule  6.74  sets 
forth  the  procedures  to  be  followed 
currently  by  a  floor  broker  to  cross 
customer  orders.  Paragraph  (b)  of  CBOE 
Rule  6.74  sets  forth  the  procedures  to  be 
followed  by  a  floor  broker  to  facilitate  a 
customer  order.  In  both  cases,  market- 
makers  in  the  trading  crowd  currently 
are  given  the  opportunity  to  accept  a 
floor  broker's  better  bid  or  ofiier  for 
orders  that  he  intends  to  cross  or 
facihtate  before  the  floor  broker  can 
cross  or  facilitate  the  orders  himself. 
Under  current  rules,  therefore,  if  the 
market-makers  are  willing  to  take  the 
entire  order  the  floor  broker  will  not  be 
able  to  cross  or  facilitate  any  part  of  the 
order. 

Generally,  new  paragraph  (e)  will  - 
provide  that,  in  those  circumstances 
where  a  floor  broker  has  an  index  option 
order  for  a  public  customer  for  500 
contracts  or  more  that  he  is  holding  to 
execute  ("original  order"),  that  floor 
broker  will  have  priority  to  cross  20% 
of  that  original  order  against  a  firm 
proprietary  order  of  the  originating  firm 
[i.e.,  &ciliation  order),  if  the  cross  is 
done  at  a  price  between  the  best  bid  and 
offer  quoted  by  the  crowd  [i.e.,  at  a  price 
that  improves  the  market  provided  by 
the  market-makers)  in  response  to  the 
broker's  initial  request  for  a  market. 
This  is  comparable  to  the  25% 
participation  right  given  imder  certain 
circumstances  to  a  firm  bringing  a  FLEX 
option  order  to  the  floor  pursuant  to 
CBOE  Rule  24A.5(e)(iii). 

In  the  event  that  the  originating  firm 
is  also  the  Designated  Primary  Market- 
Maker  ("DPM")  for  that  option  class  and 
the  floor  broker  takes  advantage  of  the 
participation  right  provided  by 
proposed  new  paragraph  (e)  of  CBOE 
Rule  6.74,  then  the  DPM  shall  not  also 
be  entitled  to  the  guaranteed 
participation  rate  provided  by  paragraph 
(c)(7)  of  CBOE  Rule  8.80  for  that 
particular  trade. 

The  Rule  will  also  provide  that  the 
appropriate  Floor  Procedure  Committee 
may  exempt  a  particular  option  class 
fitim  the  application  of  this  paragraph. 
The  Exchange  believes  that  the  effect  of 
this  liberalization  of  its  crossing  rule 
will  be  to  provide  market-makers  with 
an  additional  incentive  to  quote  tighter 
markets  in  response  to  a  request  for 
quotes,  and.  at  the  same  time,  it  will 
encourage  member  firms  to  bring  their 

07)  (a  proposed  rule  change  to  permit  "cross-only" 
contingency  orders). 
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order  tow  to  the  CBOE.  The  Rule  will 
also  pi^vide  floor  brokers  with  an 
incentive  to  trade  at  a  price  between  the 
quoted  bid  and  ask.  The  benefits  of  the 
tighter:  markets  will  inure  to  the 
custoii^ers.  In  addition,  by  establishing  a 
miniitijiun  participation  right,  the  CBOE 
expedts  that  the  Rule  will  provide  firms 
with  ^e  ability  to  participate  on  these 
trades  in  a  more  efficient  manner  than 
is  ava^able  today. 

2.  Stanitory  Basis 

The  Exchange  believes  that  the 
propqaed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  Section 
6(b)(5J)^  of  the  Act  in  that  it  is  designed 
to  remove  impediments  to  a  free  and 
open  ttarket  and  protects  investors  and 
the  suclic  inters^. 

B.  SemRegulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  wiU  impose  any 
burdeh  on  competition. 

C.  Serf  Regulatory  Organization 's 
Statemnt  on  Comments  on  the 
Propd^d  Rule  Change  Received  from 
Membi^,  Participants,  or  Others 

No  Written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rulechhnge. 

m.  Dkie  of  E£EectiTeniess  of  the 
Propottd  Rule  Change  and  Timing  for 
CommlBsion  Action 


Wii 
publii 


In  35  days  of  the  date  of 
^tion  of  this  notice  in  the  Federal 
'  or  within  such  longer  period  (i) 
Commission  may  designate  up  to 
90  da)|^  of  such  date  if  it  finds  such 
longer^  period  to  be  appropriate  and 
publi^es  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organitaation  consents,  the  Commission 
wiU:  jj 

(A)  «r  order  approve  such  proposed 
rule  change,  or 

(B)  Mstitute  proceedings  to  determine 
whethar  the  proposed  rule  change 
shoidq  be  disapproved. 

IV.  SoUcitation  of  ConunentB 

Interested  persons  are  invited  to 
submit  Hvritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whetheir  the  proposed  rule 
change  pis  consistent  with  the  Act. 
Person^  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretity,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washihgton,  D.C.  20549-0609.  Copies  of 
the  sublnission,  all  subsequent 
amend  [hents,  all  written  statements 


» 15  U.  S  C  78in>)(5). 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
Provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  CBOE.  All 
submissions  shoiUd  refer  to  File  No. 
SR-CBOE-99-35  and  should  be 
submitted  by  September  10, 1999. 

For  the  (Zommission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-21656  Filed  8-19-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetaM*  No.  34-41737;  nie  No.  SR-Phlx- 
9»-25] 

Self-Ragukrtory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Ctiange  by  the 
PhilacMpriia  Stock  Exchange,  Inc.  to 
Allow  the  Options  Committee  to  Adopt 
Policies  Affecting  Location  of 
Members  In  the  Trading  Crowd  on  a 
Crowd^iy-Crowd  Basis 

August  12, 1999. 

Ptu«uant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  21, 
1999,  the  Philadelphia  Stock  Exchange, 
hic.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  adopt 
Commentary  .17  to  Phlx  Rule  1014, 
Obligations  and  Restrictions  Applicable 
to  Specialists  and  Registered  Options 
Traders,  allowing  the  Options 


"  17  CFR  2(X).30-3{a)(12). 
>  15  U.S.C.  78s(b)(l). 
2l7CaTl240.19b-4. 


Committee  to  adopt  policies  affecting 
the  location  of  members  in  the  trading 
crowd  on  a  crowd-by-crowd  basis  in 
order  to  ensure  fair  and  orderly  markets. 
The  text  of  the  proposed  Rule  is 
provided  below.  The  new  language  is 
italicized. 

ObUgations  and  Restrictions 
Applicable  to  Specialists  and  Registered 
Options  Trader^  Rule  1014 

Commentary  .01-.  16.  No  change. 

Commentary  .17. 

In  the  interest  of  fair  and  orderly 
markets.  Ihe  Options  Committee  may 
adopt  policies  affecting  the  location  of 
members  in  the  trading  crowd  on  a  ^ 

crowd-by-crowd  basis.  ^ 

***** 

n.  Self.RBgulatory  Orgasization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fior,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  fw 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's  < 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

According  to  the  Exchange's  By-laws, 
the  Options  Committee  has  the  ' 

authority  to  make  or  recommend  the 
adoption  of,  and  administer  such  rules 
as  it  may  deem  necessary  for  the 
convenient  and  orderly  transaction  of 
business  upon  the  equity  and  index 
options  trading  floor.  ^  The  proposal  will 
give  the  Options  Committee  express 
authority  to  adopt  policies  and 
implement  those  policies  on  an 
expedient  basis  to  ensure  convenient 
and  orderly  transaction  of  business 
upon  the  equity  and  index  options 
trading  floor.  The  Exchange  also 
believes  that  this  proposal  provides  the 
Options  Committee  and  the  trading  -^ 
crowd  with  flexibility  to  change 
member  location  policies  in  trading 
crowds  to  adapt  to  changing 
technological  advances,  which  may  call 
for  locating  members  in  specific  areas  or 
rethinking  traditional  arrangements. 

The  proposed  rule  will  allow  the 
Options  Committee  to  adopt  policies 


'  See  Phlx  By-law  Article  10-19. 
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regarding  member  location  on  a  crowd- 
by-crowd  basis,  specific  to  the  trading 
crowd  in  question.  For  example,  the 
Options  Committee  may  adopt  a  policy 
requiring  floor  brokers,  for  a  specific 
series,  to  stand  in  the  area  where  the 
AUTO-X  *  screens  for  that  series  are 
located.  Thus,  imder  the  proposed  rule, 
the  Options  Committee  may  tailor  a 
policy  to  specific  market  conditions  and 
readdiess  the  situation,  periodically 
updating  the  policy  where  appropriate. 
The  Exchange  will  give  the  members  of 
the  trading  crowd  and  the  options  floor 
one  day's  notice  of  the  Options 
Committee's  decision  prior  to 
implementation  of  the  policy  in  that 
particular  trading  CTOwd.s  llie  decision 
may  be  appealed  to  the  Board  uf 
Governors  pursuant  to  By-law  i>ection 
11-1. 

The  Exchange  believes  that  such  a 
rule  is  necessary  because  changes  in 
technology  and  space  reconfigurations 
will  continue  to  afiiect  how  business  is 
conducted  and  where  members  in  the 
trading  crowds  are  situated.  The 
Exchange  also  believes  that  adopting 
policies  concerning  members'  personnel 
and  the  area  accessing  a  trading  crowd 
would  be  covered  under  the  proposed 
rule. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  and,  in  particular, 
with  Section  6(b)(5)  of  the  Act » in  that 
it  promotes  just  and  equitable  principles 
of  trade,  facilitates  transactions  in 
securities,  and  removes  impediments  to 
and  perfects  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system,  and,  in  goieral,  protects 
investors  and  the  public  interest  by 
granting  express  authority  to  the 
Options  Committee  to  adopt  policies  to 
regulate  the  location  of  members  in  the 
trading  crowd  to  facilitate  changes  in 


*  AUTO-X  U  a  feature  of  AUTOM  that 
automatically  executes  public  customer  market  and 
marketable  limit  orders  up  to  the  ntunber  of 
contracts  permitted  by  the  Exchange  for  certain 
strike  prices  and  expiration  months  in  equity 
options  and  index  options,  unless  the  Options 
Committee  determines  otherwise.  See  Phlx  Rule 
1080. 

^The  Exchange  will  provide  notice  in  the  form  of 
a  memorandum  to  the  trading^loor,  as  well  as  by 
posting  of  a  memorandum  on  an  electronic  bulletin 
board.  Telephone  conversation  between  Nandita 
Yagnik,  Attorney,  Phlx,  and  Joseph  Morra, 
Attorney,  Division  of  Market  Regulation 
("Division"),  SEC,  August  6, 1999.  The  Exchange 
notes  that  a  specific  policy  adopted  pursuant  to  this 
proposed  provision  would  be  reasonably  and  fairly 
implied  by  an  existing  rule,  i.e..  new  Commentary 
.17  and  therefore,  would  not  be  deemed  to  be  a 
proposed  rule  change  pursuant  to  Securities 
Exchange  Act  Rule  19b-4(d). 

•15U.S.C78f(b). 


technology  and  space  reconfigurations 
occurring  on  the  Options  floor. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  of  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efibctiveness  of  the 
PropoMd  Rule  Change  and  Timing  for 
CommisMon  Action 

Because  the  foregoing  rule  change  (1) 
does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  provided  that  the  Exchange  has 
given  the  Commission  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date  of  the  proposed  liile 
change,  or  such  shorter  time  as 
designated  by  the  Commission,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(0(6)  thereunder.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  ff  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solidlation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W„  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Popies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  file  number 
SR-Phlx-99-25,  and  should  be 
submitted  by  September  10, 1999. 

For  the  Conunission,  by  the  Division  of 
Mariiet  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-21655  Filed  8-19-99;  8:45  am) 
HLUNQ  CODE  WIO-OI-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activitlee:  Requoet  for  Emergency 
ftovlew  by  the  Office  of  Management 
aiKl  Budget 

The  Social  Secxuity  Administration 
publishes  a  List  of  information  collection 
packages  that  will  require  clearance  by 
OMB  in  compliance  with  Public  Law 
104-13  effective  October  1, 1995,  The 
Paperwork  Reduction  Act  of  1995.  The 
information  collection  listed  below  has 
been  submitted  to  OKfB  for  emergency 
consideration.  OMB  approval  has  been 
requested  by  August  31, 1999. 

0960-0601.  Public  Law  105-277 
authorizes  SSA  to  conduct  a  Medicare 
buy-in  demonstration  project  to  evjduate 
means  to  promote  the  Medicare  buy-in 
programs  targeted  to  elderly  and 
disabled  individuals  under  titles  XVIII 
and  XDC  of  the  Social  Security  Act.  A 
lack  of  awareness  about  the  Medicare 
buy-in  programs  appears  to  be  one  of 
the  major  obstacles  to  enrollments.' 
Other  obstacles  to  enrollment  include 
the  confusion  of  potential  eligibles  as  to 
how  to  apply  for  these  programs  and  a 
preference  for  dealing  with  SSA  field 
offices  rather  than  with  local  Medicaid 
offices. 

SSA  began  screening  respondents 
voltmtarily  on  March  1, 1999  for 
potential  Medicare  Part  B  buy-in 
eligibility  using  a  screening  guide 
developed  for  this  purpose.  The 
screening  guide  will  collect  information 
from  SSA  beneficiaries  regarding 
income,  resources,  marital  status,  and 
living  arrangements  and  also  ask 
questions  about  their  awareness  of 
Medicare  Part  B  buy-in  programs.  SSA 
will  gather  this  information  to  identify 
and  overcome  obstacles  to  Medicare 
Part  B  buy-in  enrollments  and  to 
determine  potential  eligibility  for 
Medicare  Part  B  benefits. 


Marrak^sh  / 


'  17  CFR  200.3O-3(a)(12). 
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In  {(idition,  SSA  will  interview  a 
small ,  random  sample  of  individuals 
who  did  not  respond  to  the  buy-in 
outreach  publicity  in  order  to 
unde^tand  the  impediments  to  the  buy- 
in  entailment  process.  These  interviews 
will  alttempt  to  ascertain  if  beneficiaries 
chose  aot  to  participate  in  the  program 
and.  i|F|so,  why. 


Also,  peer  assistance  screening  will  be 
conducted  in  States  that  volunteer  to 
participate  in  this  variant  screening  * 
model.  Using  a  variant  screening  model 
will  allow  SSA  to  test  a  buy-in  outreach 
model  in  which  non-governmental  peers 
of  the  target  group  provide  assistance.  In 
this  model,  AARP  will  provide 
volimteers  to,  gather  data  from 
beneficiaries  to  determine  potential 


eligibility  for  buy-in  programs  and  assist 
them  through  the  screening  and 
application  processes.  AARP  will  share 
results  of  its  efforts  with  SSA  for  use  in 
SSA's  report  on  the  demonstration 
program.  This  effort  will  provide  a 
comparison  to  other  SSA  and  Health 
Care  Finance  Administration  (HCFA) 
buy-in  outreach  efforts  and  provide 
information  for  a  cost  comparison. 


Numbf  r  of  Respondents 

Numb4^of  Responses 

Frequency  of  Response  

Average  Burden  Per  Response  (minutes) 
Estim^tM  Annual  RiirriAn  fhcMirs)    . 


SSA  screener 


24,000 

1 

1 

20 
o  r\nr\ 


SSA  non- 

tBsponders' 

survey 


500 
1 
1 

20 

167 


AARP's  peer 
assistance 
screening  & 

summary  form 


20,000 
1 
1 

20 
6,667 


To  h  tCBive  a  copy  of  the  screening 
guides  or  the  clearance  packages,  call 
the  S§A  Reports  Clearance  Officer  on 
410)  9^5-4145  or  write  to  him  at  the 
addre^b  listed  below.  Written  conunents 
and  recommendations  regarding  the 
information  collection(s)  should  be 
directed  to  the  OMB  Desk  Officer  and 
SSA  $#ports  Clearance  Officer  at  the 
following  addresses: 
Attn:  tjori  Schack,  New  Executive  Office 

Building.  Room  10230,  725  17th  St., 

NW,  Washington,  DC  20503. 
(SSA)  Social  Security  AdnUnistration, 

DCPAM,  Attn:  Frederick  W. 

Briokenkamp,  6401  Security  Blvd.,  1- 

A-21  Operations  Bldg.,  Baltimore, 

MDJ^1235. 

Dateit  August  16. 1999. 

Frederick  W.  Brickenkamp, 

Report^plearance  Officer.  Social  Security 
Admii^Stration. 

[FR  Dofcl  99-21652  Filed  8-19-99;  8:45  am] 
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OFndf  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 


[I 


No.  Vn-O/DS-164] 


WTO  Dtepute  Settlwnent  Proceeding 
Regarfing  Argentina— Measures 
Affectlikg  Imports  of  Footwear 

AQENCVt  Office  of  the  United  States 

Trade  ^Representative. 

ACTIO^:j  Notice;  request  for  comments. 

SUMMA^:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providifig  notice  of  a  request  by  the 
Unitecj  States  for  the  establishment  of  a 
dispute!  settlement  panel  under  the 
Marraktsh  Agreement  Establishing  the 
World '  rade  Organization  ("WTO")  to 
examiiL » Argentina's  modification  of  its 


:t 


safeguard  measure  affecting  imports  of 
footwear.  In  this  dispute,  the  United 
States  alleges  that  modification  of  the 
safeguard  measure  is  inconsistent  with 
Argentina's  obligations  under  the  WTO 
Agreement  on  Safeguards.  USTR  invites 
written  comments  fitim  the  public 
concerning  the  issues  raised  in  this 
dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  by 
September  30, 1999,  to  be  assured  of 
timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 

ADDRESSES:  Comments  maj  be 
submitted  to  Sandy  McKinzy,  Litigation 
Assistant,  Office  of  Monitoring  and 
Enforcement,  Room  122,  Attn: 
Argentina  Footwear  Imports,  Dispute, 
Office  of  the  United  States  Trade 
Representative,  600  17th  Street,  NW, 
Washington,  DC  20508. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marjorie  Florestal,  Assistant  General 
Counsel  at  (202)  395-3581  or  Kellie 
Meiman,  Director  for  Mercosur  and  the 
Southern  Cone  at  (202)  395-5190. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  127(b)(1)  of  the  Uruguay 
Round  Agreements  Act  (URAA)  (19 
U.S.C.  3537(b)(1)),  USTR  is  providing 
notice  that  on  May  20, 1999.  the  United 
States  submitted  a  request  for  the 
establishment  of  a  WTO  dispute 
settlement  panel  to  examine  Argentina's 
modification  of  its  safeguard  measure  on 
imports  of  footwear.  The  WTO  Dispute 
Settlement  Body  established  a  panel  for 
this  purpose  on  July  26, 1999. 


Maior  Issues  Raised  and  Legal  Basis  (rf^ 
the  Complaint 

In  November  1998.  Argentina  adopted 
Resolution  1506,  followed  by  the 
issuance  of  Decision  837/98,  dated 
December  4. 1998.  which  modified 
Resolution  987/97  and  imposed  a  tariff- 
rate  quota  (TRQ)  on  footwear  imports  in 
addition  to  the  high  duty  rates 
previously  imposed.  Moreover. 
Resolution  1506  postpones  any 
liberalization  of  the  original  safeguard 
duty  imtil  February  25.  2000,  and 
liberalizes  the  TRQ  only  once  during  the 
life  of  the  measure.  Argentina  has  not 
notified  this  measure  to  the  Committee 
on  Safeguards. 

On  March  1, 1999,  the  United  States 
requested  consultations  with  Argentina 
with  a  view  to  reaching  a  mutually 
satisfactory  resolution  of  the  matter. 
Consultations  were  held  on  March  24, 
1999,  in  Geneva,  but  did  not  lead  to  a 
satisfactory  resolution. 

Based  upon  information  received  to 
date,  the  United  States  considers  that 
Resolution  1506  and  Decision  837/98 
may  be  inconsistent  with  the  obligations 
of  Argentina  imder  the  WTO  Agreement 
on  Safeguards,  in  particular: 

(1)  Article  7.4.  which  mandates  that 
safeguard  measures  over  one  year  in 
duration  be  progressively  liberalized  at 
regular  intervals:  and 

(2)  Article  12.  which  directs  Members 
immediately  to  notify  the  Committee  on 
Safeguards  of  all  safegusu'd  actions  and 
to  provide  adequate  opportunity  for 
prior  consultations  with  Members 
having  substantial  export  interest  in  the 
product  concerned. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  mvited  to 
submit  written  comments  concerning 
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the  issues  raised  in  this  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies  to  Sandy 
McKinzy  at  the  address  provided  above. 
A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitting  person.  Confidential 
business  information  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential simunary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  D.C.  20508.  The 
public  file  will  include  a  listing  of  any 
comments  received  by  USTR  fitjm  the 
public  with  respect  to  the  proceeding; 
U.S.  submissions  to  the  panel  in  the 
proceeding;  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  firom  other  parties 
in  the  dispute;  as  well  as  the  report  of 
the  dispute  settlement  panel,  and,  if 
applicable,  the  report  of  the  Appellate 
Body.  An  appointment  to  review  the 
public  file  (Docket  VVTO/DS-164 
"Argentina — Measures  Affecting 
Imports  of  Footwear"  may  be  made  by 
calling  Brenda  Webb,  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 
Kenneth  P.  Freiberg, 
Deputy  General  Counsel. 
[FR  Doc.  99-21720  Filed  8-19-99;  8:45  am] 
BUMG  COOE  319e-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Offlfee  of  the  Secretary 

[Ommr  99-8-12;  Doclwt  OST-199»-561S] 

Application  of  Jetblue  Airways 
Corporation  for  Certificate  Auttwrtty 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  JetBlue 
Airways  Corporation  fit,  willing,  and 
able,  and  awarding  it  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  scheduled  air 
transportation  of  persuui>,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
August  30, 1999. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-1999-5616  and  addressed  to 
Department  of  Transportation  Dockets, 
U.S.  Department  of  Transportation,  400 
Seventh  Street.  SW.,  Rm.  PL-401, 
Washington,  DC  20590,  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  Woods,  Air  Carrier  Fitness 
Division  (X-56.  Room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590,  (202)  366-2340. 

Dated:  August  16, 1999. 
A.  Bradley  Mims. 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

(FR  Doc.  99-21650  Filed  8-19-99;  8:45  am] 

BILUNG  COOE  4910-a»-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Establishment  of  Point  of 
Contact  bet«>een  iX>T  and  Small 
Business  Concerns  WHh  Respect  to 
Problems  Arising  out  of  Y2K  FaUures 
and  Compliance  WHh  Federal  Rules  or 
Regulations 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  DOT  is  establishing  a  point  of 
contact  with  small  business  concerns 
with  respect  to  problems  arising  out  of 
Y2K  failures  and  compliance  with 
Federal  rules  or  regulations.  This  action 
is  required  by  the  Y2K  Act. 
DATES:  Effective  August  20, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Gerardo  Franco,  Department  of 
Transportation.  400  7th  Street  SW., 
Washington,  DC  20590,  (202)  366-1902. 
SUPPLEMENTARY  INFORMATION:  On  July 
20, 1999,  the  President  signed  H.R.  775, 
the  "Y2K  Act."  The  Act  provides 
temporary  relief  for  small  business 
concerns  that  cannot  comply  with 
Federal  rules  and  regulations  because  of 
Y2K  problems.  Among  other  things,  it 
requires  agencies  to  waive  civil 
penalties  for  a  first  time  violation  of  any 
federally  enforceable  rule  by  a  small 
business  (defined  as  50  employees  or 
less)  that  was  due  to  a  Y2K  failure  when 
the  small  business  meets  the  standards 
for  a  waiver.  An  agency  shall  provide  a 
waiver  of  civil  penalties  for  a  first-time 
violation,  if  the  small  business  concern 
demonstrates,  and  the  agency 
determines  that: 

(1)  The  small  business  concern 
previously  made  a  reasonable  good  faith 
effort  to  anticipate,  prevent,  and 
effectively  remediate  a  potential  Y2K 
failure; 

(2)  A  first-time  violation  occurred  as 
a  result  of  the  Y2K  failuj-e  of  the  small 
business  concern  or  other  entity,  which 
significantly  affected  the  small  business 
concern's  ability  to  comply  with  a 
Federal  rule  or  regulation; 

(3)  The  first-time  violation  was 
imavoidable  in  the  face  of  a  Y2K  failure 
or  occurred  as  a  result  of  efforts  to 
prevent  the  disruption  of  critical 
functions  or  services  that  could  result  in 
harm  to  life  or  property; 

(4)  Upon  identification  of  a  first-time 
violation,  the  small  business  concern 
initiated  reasonable  and  prompt 
measures  to  correct  the  violation;  and 

(5)  The  small  business  concern 
submitted  notice  to  the  appropriate 
agency  of  the  first-time  violation  within 
a  reasonable  time  not  to  exceed  5 
business  days  from  the  time  that  the 
small  business  concern  became  aware 
that  the  first-time  violation  had 
occurred. 

An  agency  may  impose  civil  money 
penalties  authorized  imder  Federal  law 
on  a  small  business  concern  for  a  first- 
time  violation  if: 

(1)  The  small  business  concern's 
foilure  to  comply  with  Federal  rules  or 
regulations  resulted  in  actual  harm,  or 
constitutes  or  creates  an  imminent 
threat  to  public  health,  safety,  or  the 
environment;  or 

(2)  The  small  business  concern  fails  to 
correct  the  violation  not  later  than  1 
month  after  initial  notification  to  the 
agency. 

This  relief  does  not  apply  to  first-time 
violations  caused  by  a  Y2K  failure 
occurring  after  December  31, 1999. 
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"with  respect  to  problems  arising  out  of 
Y2K  fadlures  and  compliance  with 
Federa^.rules  or  regulations." 

The  Department's  point  of  contact  for 
this  purpose  is  Gerardo  Franco, 
Departqient  of  Transportation,  400  7th 
Street  ^.,  Washington,  DC  20590, 
(202)  3166-1902. 

Small  businesses  may  also  directly 
contac^  jthe  Department's  constituent 
agencies  about  these  problems.  More 
information  about  Y2K  and  a  list  of  the 
DOT  agencies'  small  business  liaison 
officers  !may  be  obtained  through  our 
Office  of  Small  and  Disadvantaged 
Businete  Utilization's  lulemet  website 
at:  httfl:ir7osdbuweb.dot.gov. 
RosalinU  A.  Knapp, 
Deputy  teneral  Counsel. 
(PR  Dod.  99-21773  Filed  8-18-99;  11:46  am] 

BILUNQ  ( >  >0E  4eiO-62-P 


DEPAi^ENT  OF  TRANSPORTATION 

FedenjII  Aviation  Administration 

Notice  |«f  intent  To  Ruie  on  Appiication 
To  im|])0ae  and  Uee  the  Revenue  From 
a  Pasa4*iger  Facility  Charge  (PFC)  at 
At>erde4n  Regional  Airport,  Alierdeen, 
SD 

AGENCVJ  Federal  Aviation 

Administration  (FAA)  DOT. 

i  L. 

ACTION^  Notice  of  intent  to  rule  on 

applicraon. 

SUMMAmr:  The  FAA  proposes  to  rule  and 
invites  [public  comment  on  the 
applic^on  to  impose  and  use  the 
revenufcifrom  a  PFC  at  Aberdeen 
Region^  Airport  imder  the  provisions  of 
the  Aviation  Safety  and  Capacity 
ExpansjiDn  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Pomment  must  be  received  on  or 
before  ^feptember  20,  1999. 

ADDRESSES:  Comments  on  this 
applicaition  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Admini$tration,  Bismarck  Airports 
District!  bffice,  2000  University  Drive, 
Bismar^,  North  Dakota  58504.  In 
additioii|.  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Ms.  Rebecca  L.  Hupp, 
Airport  Manager,  of  the  Aberdeen 
Regional  Airport  at  the  following 
address:  City  of  Aberdeen,  123  South 
Lincold  Street,  Aberdeen,  SD  57401. 


Aic  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Aberdeen  imder  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Irene  R.  Porter,  Manager,  Bismarck 
Airports  District  Office,  2000  University 
Drive,  Bismarck,  North  Dakota  58504, 
(701)  250-4385.  The  apphcation  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Aberdeen  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
On  August  5,  1999,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Aberdeen  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  9,  1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  99-01-C- 
00-ABR. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1,  2000. 

Proposed  charge  expiration  date: 
April  30,  2007. 

Brief  description  of  proposed 
project(s):  (1)  Acquire  Snow  Removal 
Equipment  (plow  truck  and  sander);  (2) 
Acquire  Snow  Removal  Equipment 
(snow  blower  and  broom):  (3) 
Rehabilitate  Taxiway  "D";  (4) 
Reconstruct  Taxiway  "B";  (5) 
Reconstruct  and  Narrow  Runway  13/31; 
(6)  Construct  Taxiway  "C";  (7) 
Reconstruct  Runway  17/35;  (8)  Extend 
Runway  17/35;  (9)  Acquire  Airport 
Rescue  and  Fire  Fighting  Vehicle:  (10) 
Prepare  Passenger  Facility  Charge 
Application.  Class  or  classes  of  air 
carriers  which  the  public  agency  has 
requested  not  be  required  to  collect' 
PFCs:  Air  Taxi/Commercial  Operators 
Filing  FAA  Form  1800-31. 

Any  person  naay  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Aberdeen  Regional  Airport. 


Issued  in  Des  Plaines,  Illinois  on  August 
12. 1999. 

Henry  Lamberts, 

Acting  Manager,  Planning  and  Programming 
Branch  Airports  Division,  Great  Lakes  Region. 
[PR  Doc  99-21649  Filed  8-19-99;  8:45  am) 

BILLING  CODE  4S10-13-M 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement;  Cleric 
County,  Indiana  and  Jefferson  County, 
Kentuclcy 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Supplemental  notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
supplemental  notice  to  advise  the 
public  of  the  ongoing  scoping  process 
for  an  environmental  impact  statement 
(EIS)  for  the  proposed  construction  of 
two  new  Ohio  River  crossings, 
including  approaches  and  connections 
to  existing  roadway  systems,  between 
Clark  County,  Indiana,  and  Jefferson 
County,  Kentucky.  The  FHWA 
previously  published  a  notice  of  intent 
on  March  27, 1998,  for  the  preparation 
of  an  EIS  for  the  proposed  project.  This 
supplemental  notice  of  intent  describes 
in  greater  detail  the  scoping  process  that 
FHWA,  in  cooperation  with  the  Indiana 
Department  of  Transportation  (INDOT) 
and  the  Kentucky  Transportation 
Cabinet  (KYTC),  is  utilizing  to  identify 
the  significant  issues  toJie  addressed  in 
the  EIS.  The  purpose  of  the  scoping 
process  is  to  obtain  the  views  of  other 
Federal,  State,  and  local  agencies  and 
the  public  regarding  the  scope  of  the 
EIS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact:  Jesse  A.  Story,  Division 
Administrator,  Federal  Highway 
Administration,  John  C.  Watts  Federal 
Building  and  U.S.  Courthouse,  330  W. 
Broadway,  Frankfort,  Kentucky  40601; 
Telephone:  (502)  223-6720;  Fax:  (502J 
223-6735;  Pete  Wolff.  Kentucky 
Transportation  Cabinet,  Telephone: 
(502)  564-4780;  Steve  Cecil,  Indiana 
Department  of  Transportation, 
Telephone:  (317)  232-5468;  or  the 
project  consultant.  Community 
Transportation  Solutions,  Inc.,  10000 
ShelbjRrille  Road,  Louisville,  Kentucky 
40223;  Telephone:  (502)  253-9221  or 
(800)  513-6691;  Fax:  (502)  253-9520. 
SUPPlfMENTARY  INFORMATION: 

Electronic  Acceiss 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
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communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.naTa.gov/fedTeg  and 
the  Government  Printing  Office's 
database  at:  http://www.acce8s.gpo.naTa. 

Background 

As  stated  in  FHWA's  March  27. 1998 
notice  of  intent  (63  PR  14989).  the  EIS 
will  build  upon  the  work  performed 
previously  for  the  Ohio  River  Major 
Investment  Study  (ORMIS).  and  will 
discuss  the  environmental,  social  and 
economic  impacts  associated  with  the 
development  of  the  proposed  action  and 
a  range  of  alternatives. 

The  scoping  process  for  the  EIS  builds 
on  the  extensive  public  and  agency 
involvement  that  occiured  during 
ORMIS  and  the  public  involvement 
activities  that  have  occurred  since  the 
publication  of  the  March  27, 1998  notice 
of  intent.  As  part  of  those  activities,  a 
Federal  agency  finding  was  held  on 
October  6, 1998,  to  introduce  interested 
Federal  agencies  to  the  proposed 
project  "Two  public  information 
meetings  were  held  on  December  1-2, 
1998.  in  Jeffimsonville.  Indiana,  and 
LouisviUe.  Kentucky,  respectively,  to 
introduce  the  public  to  the  proposed 
project  and  to  answer  questions  about 
the  EIS  process.  Briefings  for  Indiana 
and  Kentucky  State  agencies  were  held 
on  February  10  and  February  16. 1999. 
respectively.  Two  additional  public 
information  meetings  were  held  on 
April  14-15. 1999,  in  JefBnrsonville, 
Indiana,  and  Louisville,  Kentucky,  to 
allow  members  of  the  public  to  provide 
conunents  concerning  the  scope  of.  and 
significant  issues  to  be  addressed  in.  the 
EIS. 

A  project  web  site  has  been 
established  at  www.kyinbndges.com  and 
a  quarterly  newsletter  entitled 
"Riverlink"  began  publication  in 
November  1998.  A  mailing  list  is  being 
maintained  of  all  those  members  of  the 
public  who  have  requested  notice  of 
meetings,  hearings,  and/or  the 
availability  of  information  and 
documents  concerning  the  proposed 
action.  Public  comments  on  the  project 
may  be  submitted  in  writing,  care  of 
Community  Transportation  Solutions, 
Inc.,  10000  Shelbyville  Road,  Louisville, 
KY  40223;  via  electronic  mail  at  the 
project  web  site;  by  focsimile  at  502- 
253-9520;  or  by  calling  the  project's 
toll-free  number  at  800-513-6691. 

In  addition  to  the  foregoing 
opportunities  for  public  participation, 
scoping  meetings  will  be  held  in 
September  1999.  A  Federal  and  State 
agency  scoping  meeting  will  occur  on 


September  8, 1999,  at  9  a.m.,  in  Room 
105,  South  Wing,  Kentucky  Fair  and 
Exposition  Center,  Louisville,  Kentucky, 
to  solicit  agency  input  concerning  the 
scope  of  the  EIS.  The  public  is  invited 
to  two  public  meetings,  to  be  held  as 
follows:  September  1, 1999,  at  6  p.m.,  at 
the  JefiiBrsonville  High  School  cafeteria, 
Clark  Coimty,  Indiana;  and  September  2, 
1999,  at  6  p.m.,  at  the  Ballard  High 
School  cafeteria,  Jefiierson  County, 
Kentucky.  A  scoping  document  that 
describes  current  alternatives  under 
consideration  and  identifies  ciurently 
known  relevant  issues  can  be  obtained 
from  the  project  web  site 
{www.kyinbiidges.com)  or  the  project 
consultant's  office. 

Addiliunal  public  and  agency 
meetings  are  anticipated  during  the 
preparation  of  the  EIS  to  allow  the 
public  and  agencies  to  remain  informed 
and  provide  input  into  the  preparation 
of  the  EIS.  A  Regional  Advisory  Council 
and  four  Area  Work  (koups  have  been 
formed  to  provide  a  more  formal 
method  of  input  from  afiected 
constituencies  within  the  project  area. 
The  Regional  Advisory  Council  will 
address  regional  goals  relating  to 
transportation,  economic  development, 
and  quality  of  Ufe.  The  Area  Woric 
Groups  Mrill  address  issues  of  concern  to 
specific  geographic  areas  potentially 
afCected  by  die  proposed  action  and 
alternatives.  All  meetings  of  these 
groups  are  open  to  the  public. 
Information  on  the  membership  of  these 
groups  and  their  meeting  dates  can  be 
obtained  from  project  web  site  or  by 
contacting  Community  Transportation 
Solutions.  Inc..  at  800-513-6691. 
Finally,  the  release  of  the  draft  EIS  for 
public  comment  and  the  date  of  the 
formal  public  hearing  will  be 
annoimced  to  the  public  as  such  dates 
are  established. 

Comments  on  the  scope  and 
significant  issues  to  be  addressed  in  the 
EIS.  or  questions  concerning  this 
proposed  action  and  the  EIS  process, 
may  be  submitted  to  the  FHWA  at  the 
address  provided  above,  or  to  the 
project  consultant  through  one  of  the 
methods  identified  above. 

(Catalog  of  FedOTal  Domestic  Assistance 
Program  Number  20.205,  Highway  Plamiing 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
(23  U.S.C.  3l5;  49  CFR  1.48) 


Issued  on  August  12. 1999. 
Dennis  Luhrs. 

Assistant  Division  Administrator,  Frankfort, 
Kentucky. 

[PR  Doc.  99-21451  Filed  8-19-99;  8;45  am] 

aUJNQ  CODE  4ai»-a2-ii 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Higliwey  Adminietration 

Federal  Tranelt  Adminietration 

Draft  Environmental  Impact  Statement; 
Denver,  Arapahoe,  and  Oouglae 
Countlee 

agencies:  Federal  Highway 
Administration  (FHWA)  and  Federal 
Transit  Administration  (FTA).  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969.  the  FHWA  and  FTA.  in 
cooperation  with  the  Colorado 
Department  of  Transportation  (CDOT) 
and  the  Regional  Transportation  District 
(RTD).  have  jointly  prepared  a  Draft 
environmental  impact  statement  (EIS) 
for  proposed  transportation 
improvements  in  the  Southeast  Corridor 
of  the  Denver.  Colorado  metropolitan 
area.  The  project  is  within  the 
municipaUties  of  Denver,  Arapahoe  and 
Douglas  Counties.  The  Draft  EIS 
identifies  a  preferred  alternative  and  the 
associated  environmental  impacts  of  the 
proposed  preferred  alternative. 
Interested  citizens  are  invited  to  review 
the  Draft  EIS  and  submit  comments. 
Copies  of  the  Draft  EIS  may  be  obtained 
by  telephoning  or  writing  the  contact 
person  listed  below  under  Addresses. 
Public  reading  copies  of  the  Draft  EIS 
are  available  at  the  locations  listed 
under  Supplementary  Information. 
DATES:  A  45-day  public  review  period 
will  begin  on  August  20, 1999  and 
conclude  on  October  5, 1999.  Written 
comments  on  the  scope  of  the 
alternatives  and  impacts  to  be 
considered  mast  be  received  by  CDOT 
by  October  4, 1999.  Public  hearings  to 
receive  oral  comments  on  the  Draft  EIS 
will  be  held  in  two  locations  in  Denver. 
See  Supplementary  Information  section 
for  hearing  dates  and  locations. 
ADDRESSES:  Written  comments  on  the 
Draft  EIS  should  be  addressed  to  Jim 
Bumanglag.  Project  Manager,  Colorado 
Department  of  Transportation, 
Southeast  Corridor,  4201  East  Arkansas, 
Denver,  CO  80222.  Requests  for  a  copy 
of  the  Draft  EIS  may  be  addressed  to  Mr. 
Biunanglag  at  the  address  above.  Please 
see  Supplementary  Information  section 
for  a  listing  of  the  available  documents 
and  formats  in  which  they  may  be 
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obtaiddd.  Copies  of  the  Draft  EIS  are 
also  aykilable  for  public  inspection  and 
review.  See  Supplementary  Information 
sectiott  for  locations. 

FOR  RiRTHER  INFORMA-nON  CONTACT:  To 
request  copies  of  the  Draft  EIS  or  for 
additi|3nal  information,  contact:  Mr. 
Vinceti|t  P.  Barone,  FHWA  Colorado 
Divisidn,  555  Zang  Street,  Room  250, 
DenveM.  CO  80228,  Telephone  (303) 
969-6c^30,  extension  369;  or  Mr.  David 
L.  Bedkhouse,  FTA  Region  Vffl,  216 
16th  Sttreet  Mall,  Suite  650,  Denver,  CO 
802021  Telephone  (303)  844-3242 
SUPPL^IENTARY  INFORMATION: 
Hednng  Dates  and  Locations: 

•  ThJursday,  September  9, 1999.  Most 
Precious  Blood  Catholic  School.  2250 
South  I  Harrison  Street.  Denver,  CO 
80237L  14:00  p.m.  to  7:00  p.m. 

•  TJilursday,  September  16.  1999, 
Calvary  Baptist  Church,  6500  East 
Girard  /Avenue,  Denver.  CO  80224, 4:00 
p.m.  t^  7:00  p.m. 

Copies  of  the  Draft  EIS,  supporting 
technical  reports  and  engineering  plan 
sheetdare  available  in  hard  copy  format 
forpuplic  inspection  at: 

•  CtlOT  Region  6  Office,  2000  South 
Holly  Street,  Denver,  CO  80222,  303- 
757-93(72 

•  CtjOT  Environmental  Services, 
1325  ^,  Colorado  Boulevard,  Denver.  CO 
802221^03-757-9259 

•  Rtp  Administrative  Services,  1600 
Blake  Street,  Denver.  CO  80202,  303- 


(iver  Public  Library,  10  West  14th 
«i,  Denver,  CO  80203,  303-640- 


itlewood  Public  Library,  6739 
Jinta  Street,  Denver,  CO  80237, 
1-3197 
^iitheast  Corridor  Project  Office 
(Carter  i&  Burgess),  216  16th  Street  Mall, 
Suite  i^OO,  Denver  CO  80202,  303-820- 
5278   li 

The  l)raft  EIS  evaluated  a  No- Action, 
and  a  Pteliminary  Preferred  Alternative 
(including  transportation  management 
solutibtis)  in  the  1-25  Southeast 
Corridfir  study  limits  from  Broadway  to 
LincolW  Avfiiue,  which  includes  1-225 
from  Ij^5  to  Parker  Road,  and 
determined  the  estimated  costs  and 
potential  impacts  associated  with  each. 
CDOT  was  the  local  lead  agency  for  the 
preparation  of  the  Draft  EIS.  The  Draft 
EIS  satiisfies  the  requirements  of  the 
1999  C|lean  Air  Act  Amendments. 

The  i^HWA,  the  FTA.  the  CDOT,  the 
RTD  ahld  other  local  agencies  invite 
interested  individuals,  organizations, 
and  Federal.  State  and  local  agencies  to 
comment  on  the  identified  preferred 
altem^t|ive  and  associated  social, 
econoi|n  ic,  or  environmental  impacts 
related  to  the  alternatives. 


The  preferred  alternative  is  consistent 
with  the  Southeast  Corridor  Major 
Investment  Study  completed  in  July, 
1997.  It  begins  at  approximately  1-25 
and  Broadway  and  proceeds  south  and 
southeast  to  Lincoln  Avenue  following 
the  general  alignment  of  1-25.  Also 
included  is  a  segment  along  1-225  from 
1-25  to  Parker  Road.  The  preferred 
alternative  excludes  any  proposed 
roadway  improvements  near  1-25  from 
6th  Avenue  to  approximately  the  Logan 
Street  crossing  including  the  1-25 
interchanges  at  Alameda,  Santa  Fe,  and 
Broadway.  The  primary  purpose  of  the 
Southeast  Corridor  Miilti-Modal  Project 
is  to  improve  travel  time  and  enhance 
safety  along  these  two  transportation      « 
corridors,  while  causing  the  least 

businesses.  The  Southeast  Corridor  is 
the  most  heavily  congested  corridor  on 
a  daily  basis,  in  the  State  of  Colorado. 
It  has  been  the  focus  of  study  for  twenty 
years.  These  studies  have  consistently 
recommended  that  improvements  be 
made  to  the  highway  system*and  to  the 
provision  of  public  transit. 

The  alternatives  evaluated  in  the  Draft 
EIS  include  the  following: 

1.  The  No- Action  alternative  served  as 
the  baseline  for  environmental  analysis 
and  consists  of  the  existing  transit  and 
highway  systems  and  all  projects 
contained  in  the  federally  approved 
Transportation  Improvement  Program 
(TIP)  for  the  Denver  metropolitan  area. 

2.  The  Preliminary  Preferred 
Alternative  generally  used  the  1-25 
right-of-way  between  Broadway  and 
Lincoln  Avenue,  and  the  1-225  right-of- 
way  between  1-25  and  Parker.  There  are 
17.9  miles  of  double  tracked  light  rail 
transit  beginning  at  the  existing 
Broadway  Station  and  ending  at  Lincoln 
Avenue  on  the  west  side  of  1-25.  Light 
rail  will  also  be  added  to  the  median  of 
1-225,  from  1-25  to  the  existing  Nine 
Mile  Park-n-Ride.  There  will  be  thirteen 
stations.  Improvements  to  1-25  and  I- 
225  consist  of  one  additional  lane  in 
each  direction  on  1-25  from  Logan 
Avenue  to  1-225,  two  additional  lanes 
in  each  direction  on  1-25  from  1-225  to 
C-470/E-470  and  one  additional  lane  in 
each  direction  on  1-225  from  1-25  to 
Yosemite.  This  alternative  is  designed  to 
accommodate  future  transportation 
needs  and  includes  improvements  to  the 
highway,  transportation  systems 
management,  and  pedestrian  and 
bicycle  facilities  in  the  study  area. 

The  FHWA,  the  FTA,  the  CDOT  and 
the  RTD  evaluated  all  significant  social, 
economic,  and  environmental  impacts 
of  the  alternatives.  The  primary  areas  of 
examination  included  transit  ridership. 
the  capital  outlays  needed  to  construct 
the  recommended  alternative,  the  cost 


of  operating  and  maintaining  facilities 
created  by  the  project,  and  the  financial 
requirements  on  the  funding  agenties. 
Environmental  and  social  impacts 
evaluated  in  the  analysis  include  land 
use  and  neighborhood  impacts,  traffic 
and  parking  impacts  near  stations, 
visual  impacts,  hazardous  material 
impacts,  impacts  on  cultiual  and 
paleontological  resources,  and  noise  and 
vibration  impacts.  Impacts  on  natural 
areas,  threatened  and  endangered 
species,  air  and  water  quality,  and 
groundwater  are  also  covered.  Right-of- 
way  impacts  are  also  identified.  Impacts 
were  also  evaluated  both  for  the 
construction  period  and  for  the  long- 
term  period  of  operation.  Measures  to 
mitigate  adverse  impacts  were 
developed. 

In  accordance  with  the  Federal 
Transit  Act,  as  amended,  and  FHWA 
and  FTA  policy,  the  Draft  EIS  was 
prepared  with  required  engineering 
design  studies  necessary  to  complete  the 
document.  On  the  basis  of  the  Draft  EIS 
and  the  comments  received,  a  preferred 
alternative  will  be  selected  and 
preparation  of  the  Final  EIS  and  Record 
of  Decision  will  proceed. 

(23  U.S.C.  315;  49  U.S.C.  107,  5301  et  seq.; 
49  CFR  1.48  and  1.51) 

Issued  on  August  12,  1999. 
James  Daves, 

Division  Administrator.  Federal  Highway 

Administration,  Lakewood,  Colorado. 

Louis  F.  Mraz,  Jr., 

Regional  Administrator,  Federal  Transit 

Administration,  Region  VIII,  Denver, 

Colorado. 

[FR  Doc.  99-21395  Filed  8-19-^9;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Nationai  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  9»-6541 ;  Notice  2] 

Vectrix  Corporation;  Grant  of 
Application  for  Temporary  Exemption 
From  Federal  Motor  Veliicle  Safety 
Standard  No.  123 

For  the  reasons  expressed  below,  we 
are  granting  the  petition  by  Vectrix 
Corporation  of  New  Bedford, 
Massachusetts,  for  a  temporary 
exemption  of  two  years  from  a 
requirement  of  S5.2.1  (Table  1)  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  123  Motorcycle  Controls  and 
Displays.  The  basis  of  the  grant  is  our 
finding  that  "the  exemption  would 
make  the  development  or  field 
evaluation  of  a  low-emission  vehicle 
easier  and  would  not  unreasonably 
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lower  the  safety  level  of  that  vehicle," 
49  U.S.C.  Sec.  30113(b)(3)(B)(iii). 

We  published  notice  of  receipt  of  the 
application  on  April  26,  1999,  affording 
an  opportunity  for  conunent  (64  FR 
20353).  No  conunents  were  received  on 
this  notice. 

The  following  discussion  is  based  on 
information  in  Vectrix's  application. 

Argument  Why  an  Exemption  Would 
Make  tlie  Development  or  Field 
Evaluation  of  a  Liow-Emiaeion  Vehicle 
Easier  and  Would  Not  Unreasonably 
Lower  the  Safety  Level  of  That  Vehicle 

The  Vectrix  Electric  Scooter  is 
"powered  exclusively  by  an  electric 
motor  which  draws  ciurent  from  ten  12- 
volt  lead-acid  batteries  wired  in  series," 
and  is  a  "low-emission  vehicle"  within 
the  meaning  of  the  statute. 

If  a  motorcycle  is  produced  with  rear 
wheel  brakes,  S5.2.1  of  Standard  No. 
123  requires  that  the  brakes  be  operable 
through  the  right  foot  control,  though 
the  left  handlebar  is  permissible  for 
motor  driven  cycles  (Item  11,  Table  1). 
Vectrix  woidd  like  to  use  the  left 
handlebar  as  the  control  for  the  rear 
brakes  of  its  Electric  Scooter  whose 
"peak  motor  output  of  26  horsepower" 
produces  more  than  the  5  hp  maximuin 
that  separates  motor  driven  cycles  from 
motorcycles.  The  Electric  Scooter  can 
attain  speeds  up  to  60  mph.  The  gear 
ratio  of  the  vehicle  is  fixed,  and  "there 
is  no  need  for  the  rider  to  shift  gears,  as 
on  a  standard  motorcycle."  Because  of 
this,  the  Electric  Scooter  "is  equip{>ed 
with  neither  a  clutch  nor  a  clutch  lever, 
and  the  left  hand  of  the  rider  is  free  to 
operate  a  brake  lever."  Vectrix  states 
that  it  prefers  this  design,  given  its  focus 
on  European  and  Asian  markets  "where 
rear  brake  controls  for  scooters  of  all 
horsepower  ratings  are  typically 
mounted  on  the  left  handlebar." 

Vectrix  argues  that  a  left  handlebar 
rear-brake  control  "wiU  not 
'unreasonably  degrade  the  safety  of  the 
vehicle,'  compared  to  a  fully  compliant 
vehicle  equipped  with  a  ri^t  foot,  rear 
brake  pedal."  It  believes  that  "vehicle 
safety  might  be  somewhat  enhanced 
with  the  left  hand  brake  lever,  as  the 
hand  (bare  or  gloved)  is  generally  more 
capable  of  sensitive  modulation  of  the 
braking  force  than  the  foot."  It  also 
argues  that  the  prevalence  of  this  design 
in  other  countries  attests  to  the  fact  that 
this  type  of  vehicle  "can  be  operated 
safely." 

Vectrix  intends  to  field  test  "a  small 
fleet"  of  Electric  Scooters,  to  assess  "any 
weaknesses  in  the  design  before 
production  begins  in  summer,  1999." 
Requiring  it  to  redesign  the  Electric 
Scooter  to  incorp<»ate  a  rear  brake  foot 
pedal  would  delay  the  road  test  program 


by  six  months.  While  an  exemption  is 
in  effect,  Vectrix  would  consider 
whether  the  U.S.  scooter  market  offered 
sufficient  sales  potential  to  justify 
creation  of  a  U.S.-specific  design 
incorporating  a  right  foot  brake  pedal. 
Alternatively,  it  might  petition  NHTSA 
for  rulemaking  to  "aUow  the  rear  brake 
to  be  operated  by  a  lever  mounted  on 
the  left  handlebar  for  all  motorcycles 
designed  without  a  clutch." 

The  applicant  anticipates  sales  of  600 
Electric  Scooters  while  an  exemption  is 
in  effect. 

Arguments  Why  an  Exemption  Would 
Be  in  tiie  Public  Interest  and  Consistent 
With  the  Objectives  of  Motor  Vehicle 
Saiiety 

Vectrix  hnlifives  that  an  exemption 
would  be  in  the  public  interest  and 
consistent  with  the  objectives  of  traffic 
safety  "because  it  woiild  maintain  an 
acceptable  level  of  safety  while 
accelerating  the  advancement  of  an 
important  new  class  of  vehicles  for  use 
by  consume  and  businesses." 

Our  Finding  That  an  Exemption  Would 
Make  the  Development  or  Field 
Evaluation  of  a  Low-Emission  Vehicle 
Easier  and  Would  Not  Unreasonably 
Lower  the  Safety  Levri  of  That  Vehicle 

In  adopting  Standard  No.  123  in  April 
1972,  effective  September  1, 1974,  we 
justified  standardization  of  the  location 
and  operation  of  motorcycle  controb  as 
a  means  of  minimizing  operator  error  in 
responding  to  the  motoring 
environment,  saying  that  "a  cyclist, 
especially  the  novice  and  the  cyclist 
who  has  changed  bora,  one  make  of 
machine  to  another,  must  not  hesitate 
when  confronted  with  an  emergency" 
(37  FR  7207).  Therefore,  we  have 
traditionally  regarded  with  concern  any 
deviation  from  standardization. 

Recently,  we  granted  a  petition 
similar  to  that  of  Vectrix,  a  request  by 
Aprilia,  S.p.A.,  for  a  temporary 
exemption  of  its  Leonardo  150  that 
would  allow  the  left  hand  control  to 
serve  as  the  control  for  the  rear  brake 
(64  FR  44264).  We  had  asked  Aprilia  to 
comment  on  our  concern  that  a  left 
hand  lever-operated  rear  brake  may 
contribute  to  unfamiliarity  and  thus 
degrade  a  rider's  overall  braking 
reaction  beyond  what  would  exist  on  a 
motorcycle  with  conventionally 
configiued  controls.  At  the  request  of 
Aprilia's  U.S.  sales  subsidiary,  Aprilia 
U.S.A.  Inc.  of  Woodstock,  Geiorgia, 
Carter  Engineering  of  Franklin, 
Tennessee,  prepared  a  report  on 
"Motorscooter  Braking  Control  Study" 
(Report  No.  CE-99-APR-05,  May  1999) 
comparing  braking  response  times  of 
riders  using  the  left  hand  control  of  the 


Leonardo  150  and  the  right  foot  control 
of  the  Yamaha  XC-125  Riva.  We  placed 
a  copy  of  this  report  in  Docket  No. 
NHTSA-98-4357.  Aprilia  U.S.A. 
observed  that  "[o]verall,  the  test 
subjects'  reaction  times  on  the  Leonardo 
were  approximately  20%  quicker  than 
their  reaction  times  on  the  conventional 
motorcycle."  Aprilia  believed  that  "a 
less  complex  braking  arrangement  like 
that  of  the  Leonardo  will  improve  rider 
reaction  in  an  emergency  situation." 

We  interpreted  the  report  as 
indicating  that  a  Leonarido  rider's 
braking  response  is  not  likely  to  be 
degraded  by  the  different  placement  of 
the  brake  controls,  thus  directly 
addressing  and  meeting  oiu-  safety        ^ 
cuucuru.  We  buliuvu  it  is  also  germane 
to  consider  that  it  applies  to  Vectrix's 
Electric  Scooter  as  well.  The  maximum 
speed  of  the  Vectrix,  60  mph,  is  slightly 
less  than  that  of  the  Leonardo  ISO's  65.7 
mph.  The  principal  difference  between 
the  two  vehicles  appears  to  be  in  the 
method  of  propidsion,  which  we  do  not 
deem  relevant  to  the  issue  of  rear  brake 
control  location  and  operation.  An 
exemption  would  permit  Vectrix  to  test 
market  the  600  vehicles  intended. 

Accordingly,  we  find  that  a  temporary 
exemption  would  make  the 
development  and  field  evaluation  of  a 
low-emission  motor  vehicle  easier,  and 
that  such  an  exemption  would  not 
unreasonably  lower  the  safety  level  of 
the  vehicle. 

Our  Finding  That  an  Exemption  Would 
Be  in  the  Public  Interest  and  Consistent 
With  the  Objectives  of  Motor  Vehicle 
Safety 

We  find  that  the  entry  into  the 
nation's  motor  vehicle  fleet  of  600  low- 
emission  motor  vehicles  is  in  the  public 
interest.  We  also  find  that  allowing  this 
limited  number  of  motor  vehicles  whose 
rear  brake  controls  allows  braking 
performance  at  least  equivalent  to  that 
of  a  conforming  vehicle  is  consistent 
with  the  objectives  of  motor  vehicle 
safety. 

Therefore,  Vectrix  Corporation  is 
hereby  granted  NHTSA  Temporary 
Exemption  No.  99-10  from  the 
requirement  of  Item  11,  Column  2,  Table 
1  of  49  CFR  571.123  Standard  No.  123, 
Motorcycle  Controls  and  Displays,  that 
the  rear  wheel  brakes  be  operable 
through  the  right  foot  control.  This 
exemption  applies  only  to  the  Electric 
Scooter  and  will  expire  on  July  1,  2001. 

(49  U.S.C.  30113;  delegation  of  authority  at 
49  CFR  1.50.) 
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Issue  J  on:  August  12, 1999. 
Ricard*  Martinez, 
Admini^rator. 

[FR  Doa.  99-21338  Filed  8-16-99;  8:45  am] 
BNUNQ  i:b0E  4»1»-S9-P 


lENT  OF  TRANSPORTATION 

Transportation  Board  - 
Parte  No.  633] 

Y2KRMn6as 

AGENCf  i  Surface  Transportation  Board. 
ACTI0n[iY2K  Notice. 

H 

SUMMAny:  The  Surface  Transportation 
Board  (^oard)  is  opening  this  docket  for 
railroads  and  other  interested  parties  to 
informi  Aie  Board  of  any  anticipated  Y2K 
probleiOs  within  the  raihxiad 
transportation  industries. 
DATES:  Comments  should  be  filed  as 
soon  a^  possible  after  any  Y2K  problems 
are  discovered  that  will  not  be  corrected 
by  Decfebiber  31, 1999. 
ADDRESSES:  Send  an  original  plus  10 
copies  af  any  comments,  referring  to 
STB  Ej?  parte  No.  633,  to  the  Surface 
Transpdrtation  Board,  OfiSce  of  the 
Secretaiij^r,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.   I 

FOR  FUlilTHER  MFORMATION  CONTACT: 
Melvin  f.  Clemens,  Jr.,  (202)  565-1573. 
[TDD  for  the  hearing  impaired:  (202) 
565-161^5.] 

SUPPLEMENTARY  INFORMATION:  Under  49 
U.S.C.  11101(a),  railroads  must  provide 
transportation  or  rail  services  upon 
reasonable  request.  Given  the  complex 
natiue  of  railroad  operations,  switching 
and  int^kt:hange,  some  potential  Y2K 
probleitilB  appear  capable  of  disrupting 
railroad  Operations  and  the  smoodi  flow 
of  traffic  between  rail  carriers.  In  such 
an  eveQt|,  the  Board  is  prepared  to 
assume  kn  active  role  in  the  interest  of 
the  public,  both  to  maintain  rail 
operations  while  any  computer 
problei|>6  are  repaired  and  to  take  steps 
to  retur^  rail  service  to  normal  levels.  If 
rail  sertice  is  disrupted,  the  Board  can 
issue  temporary  emergency  service 
orders  atid  can  direct  a  carrier  to  operate 
the  lines  of  another  carrier  that  has 
ceased  operations.  Such  orders  can  be 
effective  for  a  period  of  up  to  270  days. 
Emergency  orders  may  direct  the 
handliolg,  routing,  or  distribution  of 
traffic;  raquire  joint  or  common  use  of 
railroad  facilities;  or  prescribe 
tempor^  through  routes.  Additionally, 
the  Board  may  prioritize  traffic,  such  as 
the  movements  of  coal  to  electric 
generating  plants,  and  require  traffic  to 
move  only  imder  special  permits. 


The  Board  also  may  issue  emergency 
orders  to  enable  Amtrak  to  reroute 
passenger  trains  when  its  normal  routes 
are  temporarily  imavailable.  Through 
the  Board's  Agent,  Melvin  F.  Clemens, 
Jr.,  Director,  Office  of  Compliance  and 
Enforcement,  such  emergency  orders 
may  be  issued  at  any  time,  day  or  night. 

In  order  to  assist  the  Board  in 
preparing  for  any  possible  disruptions 
of  railroad  operations  that  may  result 
from  Y2K  problems,  the  Board  is 
requesting  railroads  and  other  interested 
parties  to  inform  the  Board  of  any  such 
anticipated  problems  before  they  occur. 
Such  information  to  the  Board  should 
be  based  on  specific  Y2K  problems  that 
are  considered  unresulvable  by 
December  31, 1999. 

Additionally,  under  section  18  of  the 
Y2K  Act,  Pub.  L.  106-37,  113  Stat.  185, 
civil  penalties  are  suspended  for  a  small 
business  concern,  as  defined  in  section 
105  of  Title  5,  United  States  Code,  for 
a  first  time  violation  of  a  Federally 
enforceable  rule  or  regulation  caused  by 
a  Y2K  failure,  if  that  Federal  rule  or 
regulation  has  not  been  violated  within 
the  preceding  3  years  by  that  small 
business  concern.  Under  49  U.S.C. 
Chapter  119,  the  Board  has  the  authority 
to  impose  civil  penalties  for  violations 
of  statutes  and  regiilations  within  its 
jurisdiction.  Under  section  18  of  the 
Y2K  Act,  each  agency  of  the  United 
States  Government  with  such  authority 
must  establish  a  point  of  contact  within 
the  agency  to  act  as  a  liaison  between 
the  agency  and  small  business  concerns 
with  respect  to  problems  arising  out  of 
Y2K  failures  and  compliance  with 
Federal  rules  or  regulations.  The  Board 
is  compljring  with  this  statutory 
requirement  by  designating  its  Office  of 
Compliance  and  Enforcement  as  its 
point  of  contact  for  small  business 
concerns  that  experience  a  Y2K  failure. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV."  This  notice 
will  also  be  specffically  served  on  the 
Association  of  American  Railroads,  The 
American  Short  Line  and  Regional 
Railroad  Association,  the  Federal 
Railroad  Administration,  and  Amtrak. 

Decided:  August  17, 1999. 

By  the  Board,  Chairman  Mor^gan,  Vice 
Chairman  Clybum,  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  99-21820  Filed  8-18-99;  2:52  pm] 
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DEPARTMENT  OF  THE  TREASURY 

Offlca  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Acthmiea:  Submiaaion  for  0MB 
Review;  Comment  Requeat 

AGENCY:  Office  of  the  Comptroller  of  the 
Ciurency  (OCC),  Treasiuy. 
ACTION:  Submission  for  OMB  review; 
comment  request 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperworif:    " 
and  respondent  burden,  invites  the 
general  pubUc  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  OCC  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  niunber.  CurrenUy,  the 
OCC  is  soliciting  comments  concerning 
extension,  without  change,  of  an 
information  collection  titled  Fiduciary 
Activities  of  National  Banks  (12  CFR  9). 
The  OCC  also  gives  notice  that  it  has 
sent  the  information  collection  to  OMB 
for  review. 

DATES:  You  shoidd  submit  your  written 
comments  to  both  OCC  and  the  OMB 
Reviewer  by  September  20, 1999. 
ADDRESSES:  You  should  send  your 
written  comments  to  the 
Communications  Division,  Attention: 
1557-0140,  Third  Floor,  Office  6f  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW,  Washington,  DC  20219.  In 
addition,  you  can  send  comments  by 
facsimile  transmission  to  (202)  874- 
5274,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  additional  information,  a 
copy  of  the  collection,  or  a  copy  of  the 
supporting  documentation  submitted  to 
OMB  by  contacting  Jessie  Gates  or 
Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division  (1557-0140),  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  Fiduciary  Activities  of  National 
Banks  (12  CFR  9). 

OMB  Number  1557-0140. 

Form  Number:  None.  "^ 

Abstract:  This  submission  covers  an 
existing  regulation  and  involves  no 
change  to  the  regidation  or  to  the 
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infonnation  collections  embodied  in  the 
regulation.  The  OCC  requests  only  that 
OMB  renew  its  approval  of  the 
information  collections  in  the  ciirrent 
regulation. 

Under  12  U.S.C.  92a,  the  CXX: 
regulates  the  fiduciary  activities  of 
national  banks,  including  the 
administration  of  collective  investment 
funds.  The  requirements  in  12  CFR  part 
9  enable  the  OCC  to  perform  its 
responsibilities  relating  to  the  fiduciary 
activities  of  national  bajiks  and 
collective  investment  funds.  Part  9 
requires  national  banks  to  retain 
fiduciary  records,  note  annually  in  the 
minutes  of  the  board  of  directors  the 
results  of  fiduciary  audits,  to  operate  a 
collective  investment  fund  piusuant  to 
a  written  plan,  lo  submit  written  plans 
to  the  OCC  for  approval,  and  to  prepare 
an  annual  financial  report  on  each  fund 
and  notify  participants  of  its 
availability. 

The  collections  of  infonnation  in  part 
9  are  found  in:  12  CFR  9.8(b),  9.9(a)  and 
(b),  9.17(a),  9.18(b)(1),  9.18(b)(6)(ii). 
9.18(b)(6)(iv),  and  9.18(c)(5). 

The  following  is  a  Brief  discussion  of 
the  elements  of  the  information 
collection  in  each  section  of  regulations: 

Section  9.8(b)  requires  a  national  bank 
to  maintain  fiduciary  records; 

Section  9.9  (a)  ana  (b)  require  a 
national  bank  to  note  the  results  of  its 
fiduciary  audit  in  the  board  of  directors 
minutes; 

Section  9.17(a)  requires  a  national 
bank  that  wants  to  surrender  its 
fiduciary  powers  to  file  a  certified  board 
of  directors  resolution  with  the  OCC; 

Section  9.18(b)(1)  requires  a  national 
bank  to  file  new  and  amended  collective 
fund  plans  with  the  OCC; 

Section  9.18(b)(1)  also  requires  a 
national  bank  to  disclose  their  collective 
fund  plans  to  investors  and  other 
interested  persons; 

Section  9.18(b)(6)(ii)  requires  a 
national  bank  to  prepare  financial 
reports  regarding  each  collective 
investment  fund; 

Section  9. 18(b)(6)(iv)  requires  a 
national  bank  to  disclose  their  collective 
investment  fund  financial  reports  to 
investors  and  other  interested  persons; 
and 

Section  9.18(c)(5)  requires  a  national 
bank  to  request  OCC  approval  to 
establish  a  special  exemption  fund. 

These  information  collection 
requirements  ensure  bank  compliance 
with  applicable  Federal  law,  fiuther 
bank  safety  and  soundness,  provide 
protections  for  banks  and  the  public, 
and  further  public  policy  interests. 


Type  of  Review:  Extension,  without 
change,  of  a  currently  approved 
collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  1 ,000. 

Total  Annual  Responses:  1,000. 

Frequency  ^  Response:  On  occasion. 

Estunated  Total  Annual  Burden: 
15,010  hours. 

OCC  Contact:  Jessie  Gates  or  Camille 
Dixon.  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division,  OMB  No. 
1557-0140.  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street  SW, 
Washington,  DC  20219. 

OMBReviewer:  Alexander  Hunt,  (202) 
395-7340,  Paperwork  Reduction  Project 
1557-0140.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building.  Washington,  DC  20503. 

Comments:  Your  comment  will 
become  a  matter  of  public  record.  You 
are  invited  to  comment  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  Whether  the  OCC's  burden 
estimate  is  accurate; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technology;  and 

(e)  Whether  the  OCC's  estimates  of  the 
capital  or  startup  costs  and  costs  of 
operation,  maintenance,  and  piutJiase 
of  services  to  provide  information  are 
accurate. 

Additionally,  the  OCC  requests 
comments  on  the  impact  of  this 
information  collection  on  community 
banks.  The  OCC  recognizes  that 
community  banks  operate  with  more 
limited  resources  than  larger 
institutions  and  may  present  a  different 
risk  profile.  Thus,  the  OCC  specifically 
requests  comments  on  the  impact  of  this 
information  collection  on  community 
banks'  current  resoiuces  and  available 
personnel  with  the  requisite  expertise, 
and  whether  the  goals  of  part  9  could  be 
achieved,  for  conununity  banks,  through 
an  alternative  approach. 

Dated:  August  16. 1999. 
Mark  Tenhundfeld, 

Assistant  Director,  Legislative  B"  Regulatory 
Activities  Division. 

fFR  Doc.  99-21718  Filed  8-19-99;  8:45  am) 
BHJJNQ  CODE  4riO-«-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Sarvic* 

nnancial  Managamant  Sarvica 

SankK  Exacutlva  Sarvica;  nnancial 
Managamant  Sarvlea  Partonnanoa 
Review  Board  (PRB) 

AGENCY:  Financial  Management  Service. 
Fiscal  Service.  Treasury. 

action:  Notice. 

summary:  This  notice  announces  the 
appointment  of  members  to  the 
Financial  Management  Service  (FMS) 
Performance  Review  Board  (PRB). 

DATES:  This  notice  is  effective  on 
August  20. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  R.  Papaj,  Deputy 
Commissioner,  Financial  Management 
Service,  401 14th  St.,  SW,  Washington, 
DC;  telephone  (202)  874-7000.    . 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  5  U.S.C.  4314(c)(4),  this  notice  is 
given  of  the  appointment  of  individuals 
to  serve  as  members  of  the  Financial 
Management  Service  (FMS) 
Performance  Review  Board  (PRB).  This 
Board  reviews  the  performance 
appraisals  of  career  senior  executives 
below  the  Assistant  Conmiissioner  level 
and  makes  recommendations  regarding 
ratings,  bonuses,  and  other  personnel 
actions.  Three  voting  members 
constitute  a  quorum.  The  names  and 
tities  of  the  FMS  PRB  members  are  as 
foUows:  V 

Primary  Members:  Kenneth  R.  Papaj, 
Deputy  Commissioner;  Constance  E. 
Craig,  Assistant  Commissioner, 
Information  Resources;  John  D.  Newell, 
Assistant  Commissioner,  Regional 
Operations:  Larry  D.  Stout,  Assistant 
Commissioner,  Government-Wide 
Accounting 

Alternate  Members:  Nancy  C. 
Fleetwood,  Assistant  Commissioner, 
Debt  Management  Services;  Bettsy  H. 
Lane,  Assistant  Commissioner,  Federal 
Finance 

Dated:  August  16, 1999. 
Kenneth  R.  Papa). 

Acting  Commissioner. 

IFR  Doc.  99-21707  Filed  8-19-99;  8:45  am] 
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This  sei:tion  of  the  FEDERAL  REGISTER     ' 
contain$  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewMte  in  the  issue. 


FARM  Credit  administration 

1?CF!|i!Pan602 

RIN  305^AB84 

Relea^lfig  Information 

Correct,  on 

In  nilie  document  99-19584, 
beginning  on  page  41770,  in  the  issue  of 
Mond^t.  August  2, 1999,  make  the 
follow^]  ig  correction{s): 


1602.11    [Ck>rr8ctMq 

1.  Ot'page  41773,  in  §  602.11  (e).  in 
the  table,  in  the  first  column  titled 
"Type  idf  requester",  in  the  first  line,  the 
"*"sh|)Uldread"'". 

2.  Oilpage  41773,  §  602.11  (e),  in  the 
table,  in  the  first  column,  in  the 
footnoii  "*"  should  read 

[FR  Doq.iC9-19584  Filed  8-19-99;  8:45  am) 
BILUNG  CtoE  1S05-01-0 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-30e-310  and 
520-521  (Review)] 

Carbon  Steel  Butt-Weld  Pipe  Fittings 
From  Brazil,  China,  Japan,  Taivvan,  and 
Thailand 

Correction 

In  notice  document  99-21171 
beginning  on  page  44536  in  the  issue  of 
Monday,  August  16,  1999,  the  subject 
heading  is  corrected  to  read  as  set  forth 
above.  , 

(FR  Doc.  C9-21171  Filed  8-19-99;  8:45  am] 

BKUNG  CODE  1S0S-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Doclcet  No.  FAA-1999-6063;  Notics  No.  99^ 
16] 

RIN  2120-A680 

Revision  of  Braking  Systems 
Airworthiness  Standards  To 
Harmonize  With  European 
Airworthiness  Standards  for  Transport 
Category  Airplanes     - 

Correction 

In  proposed  rule  document  99-20518 
beginning  on  page  43570  in  the  issue  of 


Tuesday,  August  10, 1999,  make  the 
following  corrections: 

1.  On  page  43573,  in  the  first  colimm, 
in  the  12th  line,  "§  25.735(e9"  should 
read  "§  25.735(e)". 

2.  On  the  same  page,  in  the  same 
coliunn,  in  the  20th  line  fi-om  the 
bottom,  "satisfactory"  should  read 
"satisfactorily". 

3.  On  the  san>e  page,  in  the  third 
nnlumn,  in  the  first  full  paragraph,  in 
the  14th  linp  fpoTn  the  end,  remove 
"ensures  the  paragraph,"". 

4.  On  page  43574,  in  the  second 
coliunn,  in  the  17th  line,  after 
"services,"  remove  "for"  and  add 
"five". 

§25.731    [Correfted] 

5.  On  page  43577,  in  the  third 
column,  in  §  25.731(e),  in  the  third  line. 
"§  24.735"  should  read  "§  25.735". 

§25.735    [CorrMrted] 

6.  On  page  43578,  in  the  first  column, 
in  §  25.735(e)(1),  in  the  first  line, 
"satisfactory"  should  read 
"satisfactorily". 

[FR  Doc.  C9-20518  Filed  8-19-99;  8:45  am] 
BILUNG  COOE  1SO»-01-0 
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DEPARTMENr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR~4432-N-33] 

FMeral  Property  Suitable  as  FadlMee 
n  Aseisi  ine  noineiess 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
H1JD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FON  FURTHCR  MR)RMAT10N  CONTACT: 
Clifford  Taffet,  room  7262,  Department 
uf  Huusiog  duJ  Ufbau  Development, 
451  Seventh  Street  SW.  Washington.  DC 
20410:  telephone  (202)  70a-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  wdth  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKiimey 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  propmty  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  imderutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.C.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suit^le/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  smtable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 


assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857:  (301)  443-2265. 
(This  is  not  a  toll-&«e  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  58^. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
imavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  property 
will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  frtim  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  imsmtability  should 
call  the  toll  fne  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ARMY:  Mr.  Jeff 
Holste,  U.S.  Army  Center  for  Public 
Works,  Installation  Support  Center, 
Facilities  Management,  7701  Telegraph 
Road,  Alexandria,  VA  22315-3862: 
(703)  428-6318:  (These  are  not  toll-free 
numbers). 


Dated:  August  12, 1999. 

Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TTITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM.  FEDERAL  REGISTER  REPORT 
FOR  8/20/99 

Suitable/Available  Properties 

Buildings  (by  State) 

Alabama 

Bldg.  60101 

Shell  Army  Heliport 

Ft.  Rucker  Co:  Dale  AL  36362-5000 

Landholding  Agency:  Army 

Property  Nimiber:  21199520152 

Status:  Unutilized 

Comment:  6082  sq.  ft.,  1 -story,  most  recent 

use — airfield  fira  station,  off-site  use  only 
BlHg  60103 
Shell  Anny  Heliport 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  21199520154 
Status:  Unutilized 
Comment:  12516  sq.  ft.,  2-8tory,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  60110 
Shell  Army  Heliport 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Anny 
Property  Number:  21199520155 
Status:  Unutilized 
Comment:  8319  sq.  ft.,  1-story,  most  recent 

use — admin.,  off-site  use  only 

Bldg.  60113 

Shell  Army  Heliport 

Ft.  Rucker  Co:  Dale  AL  36362-5000 

Landholding  Agency:  Army 

Property  Number:  21199520156 

Status:  Unutilized 

Comment:  4000  sq.  ft.,  l-story,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  172 

Anniston  Army  Depot 
Annison  AL  36201- 
Landholding  Agency:  Army 
Property  Number:  21199840125 
Status:  Unutilized 
Comment:  5895  sq.  ft.,  needs  rehab,  most 

recent  use — demolition  shop,  off-site  use 

only 
Bldg.  88 

Anniston  Army  Depot 
Annison  AL  36201- 
Landholding  Agency:  Army 
Property  Number  21199840126 
Status:  Unutilized 
Comment:  5360  sq.  ft.,  needs  rehab,  most 

recent  use — renovation  shop,  off-site  use 

only 

Alaska 

Bldgs.  420.  422,  426,  430 

Fort  Richardson 

Anchorage  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number  21199740276 

Status:  Excess 

Comment:  13,056  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — 
family  housing,  off-site  use  only 

Bldg.  789 


S  PROPERTY 
rER  REPORT 


most  recent 
site  use  only 


ihab,  most 
,  off-site  use 


Federal  Register /Vol.  64,  No.  161 /Friday,  August  20,  - 1 999  /  Notices 


45593 


Fort  Ri(X  ardson 

Anchorage  AK  99505-6500 

Landholding  Agertcy:  Army 

Property  Number:  21199910084 

Status:  Excess 

Comme^:  19,001  sq.  ft.,  concrete  block,  most 

recen^  juse — vehicle  maint.,  off-site  use 

only 

Arizona 

Bldg.  3d(^12.  Fort  Huachuca 
Sierra  Vipta  Co:  Cochise  AZ  85635- 
LandhoUing  Agency:  Army 
Property -Number:  21199310298 
Status:  Excess 

Comment:  237  sq.  ft.,  1-story  block,  most 
recent  kise — storage 

Bldg.  sjio6 

Yiuna  Proving  Ground 

Yuma  db:  Yuma/La  Paz  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number:  21199420346 

Status:  Unutilized 

Comment:  4103  sq.  ft.,  2-story,  needs  major 

rehabi  Bcbeduled  to  be  vacated  on  or  about 

2/95 

Bldg.  5C  ^,  Yuma  Proving  Ground 

Yuma  Cb:  Yuma  AZ  85365-9104 

Landho  (Jing  Agency:  Army 

Property  Number:  21199520073 

Status:  V^derutilized 

Comment:  3789  sq.  ft.,  2-story,  major 
structf:^l  changes  required  to  meet  floor 
loading  &  fire  code  requirements,  presence 
of  asb^tos 

5  Bldgs.  : 

Fort  HufiUiuca 

Sierra  Vl>ta  Co:  Cochise  AZ  85635- 

Locatiobi  44101,  44102,  44124,  44125.  44201 

Landholding  Agency:  Army 

Property  NumlMn  21199840129 

Status:  Excess 

Comment:  Various  sq.  ft.  &  bdrm  units, 
presetpe  of  asbestos/lead  paint,  most 
recent  iise — femily  housing,  off-site  use 
only  Ij 

Bldgs.  8p|921,  90420 

Fort  Huachuca 

Sierra  Vuta  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  21199910087 

Status:  Bkcess 

Commeii:  377  and  5,662  sq.  ft.,  presence  of 
asbestiqs/lead  paint,  most  recent  use — 
storagjsv  off-site  use  only 

Bldg.  90fa01 

Fort  Huachuca 

Sierra  vUta  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  21199920182 

Status:  lirfautilized 

Comment:  25,503  sq.ft.,  presence  of  asbestos/ 
lead  paant,  most  recent  use — laundry,  off- 
site  u^  only 

Bldgs.  12B21, 13572 
Fort  Huachuca 

Sierra  vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  21199920183 
Status:  Unutilized 

Commei^t:  448  sq.ft.,  &  54  sq.  ft.,  off-site  use 
only 

Califom  1 1 


Bldg 
Presidio 


42  32 


(  f  Monterey  Annex 


Seaside  Co:  Monterey  CA  93944- 

Landholding  Agency:  Army 

Property  Number:  21199810378 

Status:  Unutilized 

Comment:  2283  sq.ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — oSice 
Bldg.  4461 

Presidio  of  Monterey  Annex 
Seaside  Co:  Monterey  CA  93944- 
Landholding  Agency:  Army 
Property  Number:  21199810379 
Status:  Unutilized 
Comment:  992  sq.ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — storage 
Bldg.  104 

Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Landholding  Agency:  Army 
Property  Number:  21199910088 
Status:  Unutilized 
Comment:  8039  sq.ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — otficej  off-site 

use  only 

Bldg.  106 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Landholding  Agency:  Army 

Property  Number:  21199910089  ,     . 

Status:  Unutilized 

Comment:  1950  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office/storage, 

off-site  use  only 

Bldg.  125 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Landholding  Agency:  Army 

Property  Number:  21199910090 

Status:  Unutilized 

Comment:  371  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 

Bldg.  339 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Landholding  Agency:  Army 

Property  Number:  21199910092 

Status:  Unutilized 

Comment:  5654  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  340 

Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Landholding  Agency:  Army 
Property  Number.  21199910093 
Status:  Unutilized 
Comment:  6500  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  341 

Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Landholding  Agency:  Army 
Property  Number:  21199910094 
Status:  Unutilized 
Comment:  371  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 

Bldg.  4214 
Presidio  of  Monterey 
Monterey  Co:  CA  93944- 
Landholding  Agency:  Army 
Property  Number:  21199910094 
Status:  Unufilized 


Comment:  3168  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — office,  off-site 
use  only 

Colorado 

Bldg.  P-1008 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  211 99630127 

Status:  Unutilized 

Comment:  3362  sq.  ft.,  fair  condition, 

possible  asbestos/lead  based  paint,  most 

recent  use — service  outlet,  off-site  use  only 
Bldg.  P-1007 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Landholding  Agency:  Army 
Property  Number:  21199730210 
Status:  Unutilized 
Comment:  3818  sq.  ft.,  needs  repair,  possible 

asbestos/lead  paint,  most  recent  use — 

health  clinic,  off-site  useonly 
Bldg.  T-1342 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913- 
Landholding  Agency:  Army 
Property  Number:  21199730211 
Status:  Unutilized 
Comment:  13,364  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — instruction 

bldg. 

Bldg.  T-6005     ■ 
Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  8091 3- 
Landholding  Agency:  Army 
Property  Number:  21199730213 
Status:  Unutilized 

Comment:  19,015  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — warehouse 

Georgia 

Bldg.  2285 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199011704 

Status:  Unutilized 

Comment:  4574  sq.  ft.;  most  recent  use- 
clinic;  needs  substantial  rehabilitatloir,  1 
floor 

Bldg.  1252.  Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220694 

Status:  Unutilized 

Comment:  583  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  4881,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220707 

Status:  Unutilized    . 

Comment:  2449  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only 

Bldg.  4963,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220710 

Status:  Unutilized 

Comment:  6077  sq.  ft..  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  only 

Bldg.  2396,  Fort  Benning 
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Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220712 

Status:  Unutilized 

Comment:  9786  sq.  ft.,  1  story,  most  recent 

use — dining  facility,  need  major  rehab,  off- 
site  removal  only 
Bldg.  4882,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199220727 
Status:  Unutilized 
Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — stcunge,  need  repairs,  off-site  removal 

only 
Bldg.  4967,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199220728 
Status:  Unutilized 
Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — siuiiige,  need  repairs,  on-site  removal 

only 
Bldg.  4977,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199220736 
Status:  Unutilized 
Comment:  192  aq.  ft.,  1  story,  most  recent 

use — offices,  need  repairs,  off-site  removal 

only 

Bldg.  4944.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220747 

Status:  Unutilized 

Comment:  6400  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  need 

repairs,  off-site  removal  only 

Bldg.  4960,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220752 

Status:  Unutilized 

Comment:  3335  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only 

Bldg.  4969.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199220753 

Status:  Unutilized 

Comment:  8416  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only 

Bldg.  4884.  Fort  Beiming 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199220762 

Status:  Unutilized 

Comment:  2000  sq.  ft..  1  story,  most  recent 
use— headquarters  bldg.,  need  repairs,  off- 
site  removal  only 

Bldg.  4964,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199220763 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only 

Bldg.  4966,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Anny 


Property  Number  21199220764 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — ^headquarters  bldg.,  need  repairs,  off- 
site  removal  only 

Bldg.  4965,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199220769 

Status:  Unutilized 

Comment:  7713  sq.  ft.,  1  story,  most  recent 
use — supply  bldg.,  need  repairs,  off-site 
removal  only 

Bldg.  4945,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199220779 

Status:  Unutilized 

Comment:  220  sq.  ft.,  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  4979,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199220780 

Status:  Unutilized 

Comment:  400  sq.  ft.,  1  story,  most  recent 
use — oil  house,  need  repairs,  off-site 
removal  only 

Bldg.  4023.  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199310461 

Status:  Unutilized 

Comment:  2269  sq.  ft.  1  story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg.  4024,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199310462 

Status:  Unutilized 

Comment:  3281  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg.  4067,  Fort  Beiming 

Ft.  Beiming  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  21199310465 

Status:  Unutilized 

Comment:  4406  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — admin.,  off-site  use  only 

Bldg.  354.  Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  21199330259 

Status:  Unutilized 

Comment:  4237  sq.  ft..  1-story  wood,  possible 
termite  damage,  needs  repair,  presence  of 
asbestos,  most  recent  use — offices,  of^site 
use  only 

Bldg.  355,  Fort  Gordon  c- 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  21199330260 

Status:  Unutilized 

Comment:  4237  sq.  ft.,  1-story  wood,  needs 
repair,  presence  of  asbestos,  most  recent 
use — offices,  off-site  use  only 

Bldg.  356,  Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  21199330261 

Status:  Unutilized 


Comment:  4237  sq.  ft.,  1-story  wood,  possible 
termite  damage,  needs  repair,  most  recent 
use — offices,  off-site  use  only 

Bldg.  332.  Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  2 1 1 99330289 

Status:  Unutilized 

Comment:  5340  sq.  ft.,  1-story  wood,  needs 
repair,  presence  of  asbestos,  most  recent 
use — laboratory,  off-site  use  only 

Bldg.  333,  Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  21199330290 

Status:  Unutilized 

Comment:  5340  sq.  ft.,  1-story  wood,  possible 
termite  damage,  needs  repair,  presence  of 
asbestos,  most  recent  use — ^laboratory,  off- 
site  use  only 

Bldg.  10501,  Fon  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  21199410264 

Status:  Unutilized 

Comment:  2516  sq.  ft.,  1-story  wood,  needs 
rehab.;  most  recent  use  office;  off-site  use 
only 

Bldg.  11813 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  21199410269 

Status:  Unutilized 

Comment:  70  sq.  ft.;  1  story;  metal;  needs 

rehab.;  most  recent  use — storage;  off-site 

use  only 
Bldg.  21314 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905-  ■ 
Landholding  Agency:  Army 
Property  Number  21199410270 
Statiis:  Unutilized 
Comment:  85  sq.  ft.;  1  story;  needs  rehab.; 

most  recent  use — storage;  off-site  use  only 
Bldg.  12809 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  21199410272 
Status:  Unutilized 
Comment:  2788  sq.  ft.;  1  story;  wood;  needs    ' 

rehab.;  most  recent  use — maintenance 

shop;  off-site  use  only 
Bldg.  10306 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  21199410273 
Status:  Unutilized 
Comment:  195  sq.  ft;  1  story;  wood;  most 

recent  use— oil  storage  shed;  off-site  use 

only 
Bldg.  4051,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199520175 
Status:  Unutilized 
Comment:  967  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  2141 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 


ood,  possible 
most  recent 
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PropertiJNuinber:  21199610655 

Status:  Unutilized 

Comment:  2283  sq.  ft.,  needs  repair,  most 

recent  juse — office,  off-site  use  only 
Bldg.  7^-293 
Fort  Stawart 

Hinesv^le  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property;  Number:  21199710230 
Status:  ^cess 
Commerit:  5220  sq.  ft.,  most  recent  use — 

admiiil,  needs  major  repairs,  off-site  use 

only 

Bldg.  2^i 

Fort  Beii^iing 

Ft.  Bentdng  Co:  Muscogee  GA  31905- 

Landholoing  Agency:  Army 

Property  Number:  21199720155 

Status:  Unutilized 

Comment:  2817  sq.  ft.,  needs  rehab,  most 

recent  use — exchange  service  outlet,  off- 
site  use  only 
Bldg.  321 
Fort  Beiibing 

Ft.  Beniing  Co:  Muscogee  GA  31905- 
Landhol^ing  Agency:  Army 
PropertirJNumber  21199720156 
Status:  Unutilized 
Commett:  9600  sq.  ft.,  needs  rehab,  most 

recent  juse— admin.,  off-site  use  only 
Bldg.  lii7 
Fort  Be]t>liuig 

Ft.  Bennbg  Co:  Muscogee  GA  31905- 
Landho|4ing  Agency:  Army 
Property  Number:  21199720161 
Status:  Unutilized 
Conune^:  1500  sq.  ft.,  needs  rehab,  most 

recent  Itwe — storage,  off-site  use  only 
Bldg.  2^92 
Fort  Beiuung 

Ft.  Beniiing  Co:  Muscogee  GA  31905- 
Landhoiding  Agency:  Army 
Property  J»Jumber:  21199720166 
Status:  ^utilized 
Comment:  11674  sq.  ft.,  needs  rehab,  most 

recent  use — gym,  off-site  use  only 
Bldg.  29^3 
Fort  Beh^ing 

Ft.  Benqbig  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21 199720167 
Status:  tJhutilized 
Commeii^:  13644  sq.  ft.,  needs  rehab,  most 

recen^  Use — parachute  shop,  off-site  use 

only    I 

Bldg.  2S  95 

Fort  Bei  Aing 

Ft.  Bemiipg  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199720168 

Status:  ^hutilized 

Comment:  3356  sq.  ft.,  needs  rehab,  most 
recent  iise — chapel,  off-site  use  only. 

Bldgs.  2865.  2869,  2872 

Fort  Benoing 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199720169 

Status:  Unutilized 

Commemt:  approx.  1100  sq.  ft.  each,  needs 
rehab,  most  recent  use — shower  fac,  off- 
site  use  only. 

Bldg.  44?  B 

Fort  Bet  I  ling 


Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199720184 

Status:  Unutilized 

Comment:  3148  sq.  ft.,  needs  rehab,  most 

recent  use — ^vehicle  maint.  shop,  off-site 

use  only 

8  Bldgs. 
Fort  Benning 

4700-4701,4704-4707,4710-4711 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  21199720189 
Status:  Unutilized 
Comment:  6433  sq.  ft.  each,  needs  r^ab, 

most  recent  use — unaccopipanied 

personnel  housing,  off-site  use  only 
Bldg.  4714 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199720191 
Status:  Unutilized 
Conunent:  1983  sq.  ft.,  needs  rehab,  most 

recent  use — battalion  headquarters  bldg., 

off-site  use  only 
Bldg.  4702 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199720192 
Status:  Unutilized 
Comment:  3690  sq.  ft.,  needs  rehab,  most 

recent  use— dining  facihty  off-site  use  only 
Bldgs.  4712-4713 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  31905- 
Landholding  Agency:  Army 
Property  Number:  21199720193 
Status:  Unutilized 
Comment:  1983  sq.  ft.,  and  10,270  sq.  ft., 

needs  rehab,  most  recent  use — company 

headquarters  bldg.,  off-site  use  only 
Bldg.  T-930 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  21199730218 
Status:  Unutilized 
Comment:  34,098  sq.  ft.,  poor  condition,  most 

recent  use — laundry,  off-site  use  only 
Bldg.  T-931 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  21199730219 
Status:  Unutilized 
Conunent:  2232  sq.  ft.,  poor  condition,  most 

recent  use — gas  gen.  plant,  off-site  use  only 
Bldg.  T-949 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  21199730220 
Status:  Unutilized 
Comment:  240  sq.  ft.,  poor  condition,  most 

recent  use — plant  bldg.,  off-site  use  only 
Bldg.  T-286 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  21199810261 
Status:  Excess 
Comment:  5310  sq.  ft.,  poor  condition,  most 

recent  use — admin.,  off-site  use  only 


Bldg.  123 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199810265 

Status:  Unutilized 

Conunent:  3590  sq.  ft.,  most  recent  use-^ 

,  admin.,  off-site  use  only 

Bldg.  124,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199810266 

Status:  Unutilized 

Conunent:  227  sq.  ft.,  most  recent  use — 

access  control,  off-site  use  only 
Bldg.  214,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199810267 
Status:  Unutilized 
Comment:  26,268  sq.  ft.,  most  recent  use — 

confinement  facility,  off-site  use  only 
Bldg.  305,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199810268 
Status:  Unutilized 
Comment:  4083  sq.  ft.,  most  recent  use — 

recreation  center,  off-site  use  only 
Bldg.  318,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199810269 
Status:  Unutilized 
Comment:  374  sq.  ft.,  poor  condition  most 

recent  use — maint.  shop,  off-site  use  only 
Bldg.  1792,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  211 9981 0274 
Status:  Unutilized 
Conunent:  10,200  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  1796,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199810275 

Status:  Unutilized 

Comment:  5071  sq.  ft.,  most  recent  use — 

recreation,  off-site  use  only 
Bldg.  1836 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199810276 
Status:  Unutilized 
Comment:  2998  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  4373 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199810286 
Status:  Unutilized 
Comment:  409  sq.  ft.,  poor  condition,  most 

recent  use — station  bldg.,  off-site  use  only 
Bldg.  4628 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property'Number:  21199810287 
Status:  Unutilized 
Conunent:  5483  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
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BIdg.  92 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199830278 

Status:  Unutilized 

Commoit:  637  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  2445 
Fort  Benning 

Ft.  Benning  Ck>:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199830279 
Status:  Unutilized 
Comment:  2385  sq.  ft.,  needs  rehab,  most 

recent  use — fire  station,  off-site  use  only 

BIdg.  4232 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  21199830291 

Status:  Unutilized 

Comment:  3720  sq.  ft.,  needs  rehab,  most 

recent  use — maint.  bay,  off-site  use  only 
Bldg.  9103 
Fort  Benning 

Ft.  Benning  Co:  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199830301 
Status:  Unutilized 
Comment:  3378  sq.  ft.,  needs  rehab,  most 

recent  use — veh.  maint.  shop,  off-site  use 

only 
Bldg.  T-288 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number  21199840130 
Status:  Excess 
Conunent:  2500  sq.  ft.,  poor  condition,  nlost 

recent  use — MP  station,  off-site  use  only 
BIdg.  T-291 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  21199840131 
Status:  Excess 
Comment:  5220  sq.  ft.,  poor  condition,  most 

recent  use — ^MP  station,  off-site  use  only 
Bldg.  294 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  21199840133 
Status:  Excess 
Conunent:  5220  sq.  ft.,  poor  condition,  most 

recent  use — admin.,  off-site  use  only 

Hawaii 

P-88 

Aliamanu  Military 

Honolulu  Co:  Honolulu  HI  96818- 

Location:  Approximately  600  feet  from  Main 
Gate  on  Aliamanu  Drive 

Landholding  Agency:  Army 

Property  Number:  21199030324 

Status:  Unutilized 

Comment:  45,216  sq.  ft.,  underground  tuimel 
complex,  pres.  of  asbestos,  clean-up 
required  of  contamination,  use  of  respirator 
required  iiy  those  entering  property,  use 
limitations 

Bldg.  T-675A 

Schofield  Barracks 

Wahiawa  HI  96786- 


Landholding  Agency:  Army 
Property  Number:  21199640202 
Status:  Unutilized 
Comment:  4365  sq.  ft.,  most  recent  use — 

office,  off-site  use  only 
BIdg.  T-337 
Fort  Shaffer 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number  21199640203 
Status:  Unutilized 
Conunent:  132  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Illinois 

Bldg.  54 

Rodt  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61299- 

Landholding  Agency:  Army 

Property  Number:  21199620666 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  most  recent  use — oil 

storage,  needs  repair,  uff-site  use  only 
Bldgs.  HP  113, 114 
Shnidan  Army  Reserve  Complex 
Sheridan  Co:  IL  60037- 
Landholding  Agency:  Army 
Property  Number  21199920186 
Status:  Unutilized 
Comment:  2864  sq.  ft.,  and  3458  sq.  ft.,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  HP  432-439 
Sheridan  Army  Reserve  Complex 
Sheridan  Co:  IL  60037- 
Landholding  Agency:  Army 
Property  Nimiber:  21199920189 
Status:  Unutilized 
Comment:  4845  sq.  ft.  each,  presence  of 

asbestos,  most  recent  use — admin/storage, 

off-site  use  only 

Bldgs.  HP  459.  460 
Sheridan  Army  Reserve  Complex 
Sheridan  Co:  IL  60037- 
Landholding  Agency:  Army 
Property  Number:  21199920191 
Status:  Unutilized 

Conmient:  4848  sq.  ft.,  presence  of  asbestos, 
most  recent  use — storage,  off-site  use  only 

Iowa 

Bldg.  46 

Des  Moines  Reserve  Complex 

Des  Moines  Co:  Polk  L\  50315-5899 

Landholding  Agency:  Army 

Property  Number:  21199840135 

Status:  Unutilized 

Conunent:  20,944  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

officer  quarters/admin.,  historical/National 

Register 
Bldg.  49 

Des  Moines  Reserve  Complex 
Des  Moines  Co:  Polk  lA  50315-5899 
Landholding  Agency:  Army 
Property  Number:  21199840136 
Status:  Unutilized 
Comment:  2100  sq.  ft.,  most  recent  use — 

chapel,  historical/National  Register 

Kansas      . 

Bldg.  166,  Fort  Riley 
Ft.  Riley  Co:  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21199410325 
Status:  Unutilized 
Comment:  3803  sq.  ft.,  3-story  brick 
residence,  needs  rehab,  presence  of 


asbestos,  located  within  National 

Registered  Historic  District 
Bldg.  184.  Fort  Riley 
Ft.  Riley  Co:  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21199430146 
Status:  Unutilized 
Conunent:  1959  sq.  ft.,  1-story,  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

boiler  plant,  historic  district 
Bldg.  P-313,  Fort  Riley 
Ft,  Riley  Co:  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21199620668 
Status:  Unutilized 
Comment:  6222  sq.  ft.,  most  recent  use — 

admin,  bldg.,  needs  repair,  possible 

asbestos 
BIdg.  S-404 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landhoiding  Agency:  Aruiy 
Property  Number:  21199730235 
Status:  Unutilized 
Comment:  4795  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — hospital  clinic,  off- 
site  use  only 
Bldg.  P-390 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number  21199740295 
Status:  Unutilized 
Comment:  4713  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — swine  house,  off-site  use 

only 
Bldg.T-323 
Fort  Leavenworth 

Leavenworth  Co:  Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199810297 
Status:  Unutilized 
Comment:  720  sq.  ft.,  most  recent  use — Boy 

Scout  bldg.,  off-site  use  only 
Bldg.  T-688 
Fort  Leavenworth 

Leavenworth  Co:  Leavenworth  KS  66027— 
Landholding  Agency:  Army 
Property  Number:  21199810298 
Status:  Unutilized 
Comment:  832  sq.  ft.,  possible  lead  paint, 

most  recent  use — Girl  Scout  bldg.,  off-site 

use  only 
Bldg.  T-895 
Fort  Leavenworth 

Leavenworth  Co:  Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199810299 
Status:  Unutilized 
Comment:  228  sq.  ft.,  possible  lead  paint, 

most  recent  use — storage,  off-site  use  only 
Bldg.  P-68 
Fort  Leavenworth 

Leavenworth  Co:  Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199820153 
Status:  Unutilized 
Comment:  2236  sq.  ft.,  most  recent  use — 

vehicle  storage,  off-site  use  only 
Bldg.  P-69 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199820154 
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Status  kJnutilized 

Conunant:  224  sq.  ft.,  most  recent  use — 

storlige,  off-site  use  only 
Bldg.  Pj-93 
Fort  Lravenworth 
Leave^jworth  KS  66027- 
Landhqlding  Agency:  Anny 
Propefly  Number:  21199820155 
Status;  {Unutilized 
Comni^t:  63  sq.  ft.,  concrete,  most  recent 

use-kstorage,  off-site  use  only 
Bldg.  i'|-128 
Fort  Leavenworth 
LeavetWorth  KS  66027- 
Landhiqlding  Agency:  Army 
Property  Number:  21199820156 
Status!  Unutilized 
Comnjqnt:  79  sq.  ft.,  concrete,  most  recent 

use-j-tstorage,  off-site  use  only 
Bldg.  t\-32\ 
Fort  L^venworth 
Leave^Worth  KS  bbuz/- 
Landholding  Agency:  Army 
Property  Number:  21199820157 
Status:  Unutilized 
ComnWnt:  600  sq.  ft.,  most  recent  use^ 

pier  ip  shelter,  off-site  use  only 
Bldg.  pi-347 
Fort  L^iivenworth 
Leavenworth  KS  66027- 
Lsuidhalding  Agency:  Army 
Propeirtv  Number:  21199820158 
Status;  Unutilized 
Commie nt:  2135  sq.  ft.,  most  recent  use — bath 

houti  I,  off-site  use  only 
Bldg.  P-l-397 
Fort  Letvenworth 
Leavenworth  KS  66027- 
Landhpjlding  Agency:  Army 
Property  Number:  21199820159 
Status;  pnutilized 
CommlBbt:  80  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  S-809 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landhblding  Agency:  Army 
Property  Nimiber:  21199820160 
Status;  Unutilized 
Ckimmfiiit:  39  sq.  ft.,  most  recent  use — access 

conttt)!,  off-site  use  only 
Bldg.  iUso 
Fort  Leavenworth 
Leaveiiworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199820161 
Status:  Unutilized 
Conmietit:  5789  sq.  ft.,  most  recent  use — 

undf  ^ground  storage,  off-site  use  only 
Bldg.  ^31 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landh(>lding  Agency:  Army 
Property  Number:  21199820162 
Status:!  Unutilized 
Comment:  5789  sq.  ft.,  most  recent  use — 

und^^groimd  storage,  off-site  use  only 
Bldg.  14-2360 
Fort  mhy 
Ft.  Ril0t  KS 

Landhplding  Agency:  Army 
Property  Numberr  21199830310 
Status:  Vnutilized 
Comment:  4534  sq.  ft.,  needs  major  rehab, 

most  Recent  use — aces.  fac. 


Bldgs.  P-104,  Pr-105,  P-106 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  21199830313 

Status:  Unutilized 

Conunent:  81  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-108 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199830314 
Status:  Unutilized 
Comment:  138  sq.  ft.,  most  recent  use — ' 

storage,  off-site  use  only 
Bldg.  P-147 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199830315 
Status:  Unutilized 
Comment:  378  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldgs.  P-163,  P-169 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199830316 
Status:  Unutilized 
Comment:  87  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-164 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199830317 
Status:  Unutilized 
Comment:  145  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-171 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199830318 
Status:  Unutilized 
Comment:  144  sq.  ft.,  most  recent  use— j 

storage,  off-site  use  only 
Bldg.  P-172 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Nmnber:  21199830319 
Status:  Unutilized 
Comment:  87  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 

Bldgs.  P-173,  P-174 

Fort  Leavenworth 

Leavenworth  Co:  Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  21199830320 

Status:  Unutilized 

Comment:  120  sq.  ft.,  most  recent  use- 
storage,  off-site  use  only 

Bldg.  P-243 

Fort  Leavenworth 

Leavenworth  Co:  Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  21199830321 

Status:  Unutilized 

Comment:  242  sq.  ft.,  most  recent  use — 
industrial,  off-site  use  only 

Bldg.  P-218 

Fort  Riley 


Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21199920196 
Status:  Unutilized 

Comment:  1992  sq.  ft  ,  most  recent  use — gas 
station 

Bldg.  P-220 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21199920197 
Status:  Unutilized 

Comment:  774  sq.  ft.,  ipost  recent  use — 
warehouse 

Bldg.  P-146 

Fort  Leavenworth 

Leavenworth  Co:  KS  66027- 

Landholding  Agency:  Army 

Property  Number  21199920198 

Status:  Unutilized 

Comment:  196  sq.  R.,  most  recent  use — 

utility,  ott-site  use  only 
Bldg.  P-149 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027^ 
Landholding  Agency:  Army 
Property  Number:  21199920199 
Status:  Unutilized 
Comment:  76  sq.  ft,  most  recent  use — utility, 

off-site  use  only 
Bldg.  P-150 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  211 99920200 
Status:  Unutilized 
Comment:  96  sq.  ft.,  most  recent  use — utility, 

off-site  use  only 

Bldg.  P-162 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199920201 
Status:  Unutilized 

Comment:  81  sq.  ft.,  most  recent  use— utility, 
off-site  use  only 

Bldg.  P-242 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21199920202 
Status:  Unutilized 

Comment:  4580  sq.  ft.,  most  recent  use^ 
storage,  off-site  use  only 

Louisiana 

Bldg.  8405,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640524 

Status:  Underutilized 

Comment:  1029  sq.  ft.,  most  recent  use — 

office 
Bldg.  8407,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640525 
Status:  Underutilized 
Comment:  2055  sq.  ft.,  most  recent  use — 

admin. 

Bldg.  8408.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640526 
Status:  Underutilized 
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Comment:  2055  sq.  ft,  most  recent 

admin. 
Bldg.  8414.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  7145»- 
Landholding  Agency:  Army 
Property  Number:  21199640527 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8423,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  211 99640528 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8424,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Niuiber  21199640529 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8426.  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  21199640530 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8427,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  7145»- 
Landholding  Agency:  Army 
Property  Number  21199640531 
Status:  Underutilized 
Comment:  4172  sq.  ft,  most  recent  use — 

barracks 
Bldg.  8428.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640532 
Status:  Underutilized 
Comment:  4172  sq.  ft.  most  recent  use — 

barracks 

Bldg.  8429.  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number.  21199640533 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8430.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  21199640534 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8431,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640535 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use- 
barracks 

Bldg.  8432,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640536 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8433,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 


Landholding  Agency:  Army 
Property  Number  21199640537 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8446,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640538 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

admin. 

Bldg.  8449.  Fort  Polk 
Ft.  PoJk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640539 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 
office 

Bldg.  8450.  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  7145»- 

Landholding  Agency:  Army 

Property  Number:  21199640540 

Status:  Underutilized 

Comment:  2093  sq.  ft.,  most  recent  use — 

admin. 
Bldg.  8458.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640542 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8459,  Forii  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  21199640543 
Status:  Underutilized 
Comment:  4172  sq.  ft.  most  recent  use — 

barracks 
Bldg.  8460.  Fork  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  21199640544 
Status:  Underutilized 
Comment:  4172  sq.  ft.  most  recent  use — 

bar«cks 
Bldg.  8461,  Fork  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640545 
Status:  Underutilized 
Comment:  4172  sq.  ft.  most  recent  use — 

barracks 
Bldg.  8462,  Fork  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  2 1 1 99640546 
Status:  Underutilized 
Comment:  4172  sq.  ft.  most  recent  use — 

barracks 
Bldg.  8463,  Fork  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640547 
Status:  Underutilized 
Comment:  4172  sq.  ft.  most  recent  use — 

barracks 

Bldg.  8501 ,  Fork  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640548 

Status:  Underutilized 

Comment:  1687  sq.  ft.  most  recent  use — office 


Bldg.  8502.  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640549 

Status:  Underutilized 

Comment:  1029  sq.  ft.,  most  recent  use — 
office 

Bldg.  8541,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640551 

Status:  Underutilized 

Conunent:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8542,  Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640552 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8543,  Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640553 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 
barracks     ' 

Bldg.  8544.  Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640554 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8545,  Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640555 

Status:  Undemtilized 

Comment:  4172  sq.  ft.,  most  recent  use- 
barracks 

Bldg.  8546.  Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199640556 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8547.  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640557 
Statiis:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8548,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199640558 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8549,  Fort  Poli 
Fort  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number.  21199640559 
Status:  Undemtilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Maryland 

Bldg.  370 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
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Landho  :ding  Agency:  Army 

Property  Number:  21199730256 

Status:  Unutilized 

CommeM:  19,583  sq.  ft.,  most  recent  use — 
NCO  t4ub,  possible  asbestos/lead  paint. 

Bldg.  40^9 

Aberde^O  Proving  Ground 

Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21199740304 

Status:  IJbutilized 

Commen:  249  sq.  ft.,  concrete  block, 
preseiibe  of  asbestos/lead  paint,  most 
receni  juse — storage 

Bldg.  2446 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21199740305 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  UM  only 

Bldg.  2472 

Fort  Ge<^ke  G.  Meade 

Ft.  Meadfe  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21199740306 

Status:  Uhutilized 

Commeiit:  7670  sq.  ft.,  presence  of  asbestos/ 
lead  p^i,  most  recent  use — admin.,  off- 
site  u$4  only 

Bldg.  31:^9 

Fort  Gebtge  G.  Meade 

Ft.  Meade  Co:  Aime  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21199740308 

Status:  Unutilized 

Comjnent:  7670  sq.  ft.,  presence  of  asbestos/ 
lead  pqint,  most  recent  use — admin.,  off- 
site  UM  only 

Bldg.  4^0 

Fort  Geaijge  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21199740309 

Status:  Unutilized 

Conuneiit:  36,619  sq.  ft.,  presence  of 

asbestOs/lead  paint,  most  recent  use — 

adminj.i  off-site  use  only 

Bldg.  62^4 

Fort  Meade 

Ft.  MeadiCo:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Humber:  21199810302 

Status:  Utiutilized 

Comment:  4720  sq.  ft.,  needs  rehab,  presence 

of  asb#«tos/lead  paint,  most  recent  use — 

custodial,  off-site  use  only 
Bldg.  31^b 
Fort  MeMB 

Ft.  Meade  Co:  Anne  Anmdel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  21199810303 
Status:  Unutilized 
Comment  7670  sq.  ft.,  needs  rehab,  presence 

of  asb^os/lead  paint,  most  recent  use — 

admin[^  off-site  use  only 

Bldg.  ES^M 

Aberdeen'  Proving  Ground 
Co:  Harfetd  MD  21005-5001 
Landholding  Agency:  Army 
Property  l^umbsr:  21199830326 
Status:  Unutilized 


Comment:  69  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage 

Bldg.  39 

Aberdeen  Proving  Ground 

Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Numb«r:  21199840137 

Status:  Unutilized 

Comment:  2791  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — chousing,  off- 
site  use  only 

Bldfe.0459E 

Aberdeen  Proving  Ground 

Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21199840138 

Status:  Unutilized 

Comment:  320  sq.  ft.,  poor  condition, 
presence  of  asbestos/lead  paint,  most . 
recent  use — storage,  off-site  use  only 

Bldg.  11 023 

Aberdeen  Proving  Ground 

Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21199840139 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  E1455    - 

Aberdeen  Proving  Ground 

Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21199840140 

Status:  Unutilized 

Comment:  36  sq.  ft.,  poor  condition,  presence 

of  asbestos/lead  paint,  most  recent  use — 

guard  shack,  off-site  use  only 
Bldg.  32  * 

Fort  George  G.  Meade 
Anne  Arundel  Co:  MD  20755-51 15 
Landholding  Agency:  Army 
Property  Number:  21199910098 
Status:  Unutilized 
Comment:  100  sq.  ft.,  concrete  block,  off-site 

use  only 

Bldg.  2232 

Fort  George  G.  Meade 

Anne  Arundel  Co:  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21199910099 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  eisbestos/ 
lead  paint,  most  recent  use — supply- 
storage,  off-site  use  only 

Bldg.  2233 

Fort  George  G.  Meade 

Aime  Arundel  Co:  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  211 9991 01 00 

Status:  Unutilized 

Comment:  1297  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — supply- 
storage,  off-site  use  only 

Missouri 

Bldg.  T599 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199230260 
Status:  Unutilized 
Comment:  18270  sq.  ft.,  concrete,  most  recent 

use — storehouse,  off-site  use  only 


Bldg.  T427 

Ft.  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  6547.3- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199330299 

StatuS:  Underutilized     t 

Comment:  10245  sq.  ft:,  1-story,  presence  of 
asbestos,  most  recent  use — post  office,  off- 
site  use  only 

Bldg.  T2171 

Ft.  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199340212 
Status:  Unutilized 
Conmient:  1296  sq.  ft.,  1-story  wood  frame, 

most  recent  use — administrative,  no 

handimp  fixtures,  lead  base  paint,  off-site 

use  only 

Bldg.  T6822 

Ft.  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

,    5000 

Landholding  Agency:  Army 

Property  Number:  21199340219 

Status:  Underutilized 

Comment:  4000  sq.  ft.,  1-story  wood  frame, 

most  recent  use — storage,  no  handicap 

fixtures,  off-site  use  only 
Bldg.  T429 
Ft.  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199420439 
Status:  Underutilized 
Comment:  2475  sq.  h.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T1497 
Ft.  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199420441 
Status:  Underutilized 
Comment:  4720  sq.  ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T2139 
Ft.  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199420446 
Status:  Underutilized 
Comment:  3663  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 
Bldg.  T-2191 
Ft.  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199440334 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 
barracks 
Bldg.  T-2197 
Ft  Leonard  Wood 
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Ft  Laonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199440335 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  painty  most  recent  use — 

barracks 

Bldg.  T590 

Ft  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number  21199510110 

Status:  Excess 

Comment:  3263  sq.  ft.,  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only 

Bldg.  T2385 

Ft.  I^Hinard  Wood 

Ft.  Ij^nnard  Wood  Co:  Pulaski  MO  6547S- 

Landholding  Agency:  Army 

Property  Number  21199510115 

Status:  Excess 

Comment:  3158  sq.  ft.,  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  oCF-site  use  only 
Bldgs.  T-2340  thru  T2343 
Ft.  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199710138 
Status:  Underutilized 
Comment:  9267  sq.  ft.  each,  most  recent 

use — storage/general  purpose,  off-site  use 

only 
Bldg.  1226 
Ft  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199730275 
Status:  Unutilized 
Comment:  1600  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use— admin.,  off- 
site  use  only 
Bldg.  1271 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199730276 
Status:  Unutilized 
Conunent:  2360  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — storage,  off- 
site  use  only 
Bldg.  1280 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199730277 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 

Bldg.  1281 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199730278 
Status:  Unutilized 


Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — classroom, 
off-site  use  only 

Bldg.  1282 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  21199730279 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — ^barracks,  off- 
site  use  only 

Bldg.  1283 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Niunber  21199730280 

Status:  Unutilized 

Conunent:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  us<i — storage,  off- 
site  use  only 

Bldg.  1284 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  21199730281 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1285 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199730282 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1286 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  21199730283 

Status:  Unutilized 

Comment:  1296  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1287 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  21199730284 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  1288 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  21199730285 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dining 
facility,  off-site  use  only 

Bldg.  1289 


Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199730286 
Status:  Unutilized 
Conunent:  1144  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 
Bldg.  430 

Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199810305 
Status:  Unutilized 
Conunent:  4100  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — Red  Cross 

facility,  off-site  use  only 
Bldg.  758 

Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199810306 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use— classroom, 

off-site  use  only 
Bldg.  759 

Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199810307 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 

Bldg.  760 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199810308 
Status:  Unutilized 
Conunent:  2400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 
Bldgs.  761-766 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199810309 
Status:  Unutilized 
Comment:  2400  sq.  ft.  each,  presence  of 

asbestos/lead  paint,  most  recent  use — 

classroom,  off-site  use  only 
Bldg.  1650 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199810311 
Status:  Unutilized 
Comment:  1676  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — ^union  hall, 

off-site  use  only 
Bldg.  2111 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199810312 
Status:  Unutilized 


Comment:  16 
lead  pBint, 


AO  65473- 


I  of  asbestos/ 
classroom, 


AO  65473- 


)  of  asbestos/ 
Red  Cross 
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s  of  asbestos/ 
classroom. 


AO  65473- 


AO 65473- 


i  of  asbestos/ 


^O  65473- 


\AO  65473- 


B  of  asbestos/ 
■union  hall, 


VIO  65473- 


Conmic  I  it:  1600  sq.  ft.,  presence  of  asbestos/ 
lead  wint,  most  recent  use — union  hall, 
off-site  use  only 

Bldg.  2i^0 

Fort  Leniard  Wood 

Ft.  Leonkrd  Wood  Co:  Pulaski  MO  65473- 
5000 

Landhqltling  Agency:  Army 

Property  Number:  21199810313 

Status:  Unutilized 

Commai)t:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  iiae  only 

Bldg.  221)4 

Fort  Lebtiard  Wood 

Ft.  Leoiird  Wood  Co:  Pulaski  MO  65473- 
50001! 

Landhalding  Agency:  Army 

PropertKrNumber:  21199810315 

Status:  Mnutilized 

Commeiiit:  3525  sq.  ft.,  presence  of  asbestos/ 
lead  p^t,  most  recent  use — admin.,  off- 
site  usb  only 

Bldg.  22b 

Fort  Leobard  Wood 

Ft.  Leoifcrd  Wood  Co:  Pulaski  MO  65473- 

5000|j 
Landhoflding  Agency:  Army 
Property  Number:  21199810316 
Status:  Unutilized 
Comment:  820  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 
Bldg.  2iri 
Fort  Leihard  Wood 
Ft.  Leoi^^d  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
PropertvNiunber:  21199810317 
Status:  ynutilized 
Comment:  256  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 
Bldg.  22^5 
Fort  Leoiiard  Wood 
Ft.  Leoiiird  Wood  Co:  Pulaski  MO  65473- 

5000   ; 
Landholding  Agency:  Army 
Property  Number:  21199810318 
Status:  Unutilized 
Comment:  225  sq.  ft.,  presence  of  lead  paint, 

most  |°ecent  use — storage,  off-site  use  only 
Bldg.  ziii 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000  ; 

Landho)4ing  Agency:  Army 

ProperttlNumber:  21199810319 

Status:  Uiutilized 

Comme^it:  510  sq.  ft.,  presence  of  lead  paint, 
most  l^ent  use — storage,  off-site  use  only 

Bldg.  2a:)8 

Fort  Leonard  Wood 

Ft.  Leoridrd  Wood  Co:  Pulaski  MO  65473- 
5000]  I 

Landholding  Agency:  Army 

Property  Number:  21199810322 

Status:  Uhutilized 

Comment:  9267  sq.  ft.,  presence  of  asbestos/ 
lead  p^nt,  most  recent  use — storage,  off- 
site  uf#  only. 

Bldg.  2S|^9 

Fort  Ledqard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 


Property  Number:  21199810325 

Status:  Unutilized 

Comment:  176  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use— storage,  off- 
site  use  only 

Bldg.  2580  ■  . 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199810326 

Status:  Unutilized 

Comment:  200  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — generator 
plant,  off-site  use  only 

Bldg.  4199 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199810327 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  386 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Nvunber:  211998.''0163 

Status:  Unutilized 

Comment:  4902  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — ftre  station, 
off-site  use  only 

Bldg.  401 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820164 

Status:  Unutilized 

Conunent:  9567  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  801 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820165 

Status:  Unutilized 

Comment:  17012  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — classroom, 
off-site  use  only 

Bldg.  856 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21 199820166 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  859 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820167 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 


Bldg.  1242 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  21199820168 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1265 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820169 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1267 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820170 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only    - 

Bldg.  12^ 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820171 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1277 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820172 

Status:  Unutihzed 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2142.  2145,  2151-2153 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agbncy:  Army 

Property  Number:  21199820174 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  2150 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21 199820175 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldg.  2155 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
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Property  Number  21199820176 

Status:  Unutilized 

Conunent:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2156,  2157,  2163.  2164 

Foil  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820177 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  2165 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820178 

Statiis:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom.  off- 
site  use  only 

Bldg.  2167 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820179 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  2169,  2181,  2182,  2183 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  21199820180 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  2186 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  21199820181 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2187 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820182 

Status:  Unutilized 

Comment:  2892  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — dayroom,  off- 
site  use  only 

Bldg.  2192,  2196.  2198 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820183 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 


Bldg.  2304,  2306 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  21199820184 

Status:  Unutilized 

Comment:  1625  sq.  it.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  12651 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  21199820186 
Stat\is:  Unutilized 
Comment:  240  sq.  ft.,  presence  of  lead  paint, 

off-site  use  only 

Bldg.  1448 

Fort  Leonard  Wood 

Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number:  21199830327 

Status:  Unutilized 

Comment:  8450  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — ^training,  off- 
site  use  only 

Bldg.  2210 

Fort  Leonard  Wood 

Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  21199830328 

Status:  Unutilized 

Conunent:  808  sq.  ft.,  concrete,  presence  of 
asbestos/lead  paint,  most  recent  use — 
storate,  off-site  use  only 

Bldg.  2270 

Fort  Leonard  Wood 

Co:  Pulaski  MO  65473-5000 

Landholding  Agency:  Army 

Property  Number  21199830329 

Status:  Unutilized 

Comment:  256  sq.  ft.,  concrete,  presence  of 
asbestos/lead  paint,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  6036 

Fort  Leonard  Wood 

Co:  Pulaski  MO  65473-8994 

Landholding  Agency:  Army 

Property  Number  21199910101 

Status:  Unutilized 

Conunent:  240  sq.  ft.,  off-site  use  only 

Bldgs.  9017,  9019 

Fort  Leonard  Wood 

Pulaski  Co:  MO  65473-8994 

Landholding  Agency:  Army 

Property  Number:  21199910102 

Status:  Underutilized 

Comment:  6498  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only. 
Bldgs.  9021,  9023,  9025 
Fort  Leonard  Wood 
Pulaski  Co:  MO  65473-8994 
Landholding  Agency:  Army 
Property  Number  21199910103 
Status:  Underutilized 
Conunent:  6498  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only. 

Bldgs.  9027.  9031 
Fort  Leonard  Wood 
Pulaski  Co:  MO  65473-8994 


Landholding  Agency:  Army 

Property  Number:  21199910104 

Status:  Underutilized 

Conunent:  6498  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only. 
Bldgs.  9033,  9049 
Fort  Leonard  Wood 
Pulaski  Co:  MO  65473-8994 
Landholding  Agency:  Army 
Property  Number  21199910105 
Status:  Underutilized 
Comment:  4332  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only. 
Bldgs.  9051.9100 
Fort  Leonard  Wood 
Pulaski  Co:  MO  65473-8994 
Landholding  Agency:  Army 
Property  Number  21199910106 
Status:  Underutilized 
Comment:  8664  sq.  it.,  presence  ui  nsbettlus/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only. 
Bldgs.  9053,  9103 
Fort  Leonard  Wood 
Pulaski  Co:  MO  65473-8994 
Landholding  Agency:  Army 
Property  Number  21199910107 
Status:  Underutilized 
Comment:  4332  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only. 
Bldg.  9110 
Fort  Leonard  Wood , 
Pulaski  Co:  MO  65473-8994 
Landholding  Agency:  Army 
Property  Number  21199910108 
Status:  Underutilized 
Comment:  6498  sq.  h.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only. 

Bldgs.  9113.  9115.  9117 

Fort  Leonard  Wood 

Pulaski  Co:  MO  65473-8994 

Landholding  Agency:  Army 

Property  Niunber:  21199910109 

Status:  Underutilized 

Comment:  4332  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — family 

quarters,  off-site  use  only. 

New  Jersey 

Bldg.  22 

Armament  R&D  Engineering  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  21199740311 

Status:  Unutilized 

Comment:  4220  sq.  ft.,  needs  rehab,  most 

recent  use — machine  shop,  off-site  use 

only. 

Bldg.  178 

Armament  R&D  Engineering  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  21199740312 

Status:  Unutilized 

Conunent:  2067  sq.  ft.,  most  recent  use — 

research,  off-site  use  only 
Bldg.  642 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  21199740314 
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Status:  Vnutilized 

Comment:  280  sq.  ft.,  most  recent  use — 

explosives  testing,  off-site  use  only 
Bldg.7y2 

Annam«nt  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
LandhMding  Agency:  Army 
Proper^  Number:  21199740315 
Status:  Unutilized 
Commt^t:  9077  sq.  ft.,  needs  rehab,  most 

repeM  use — storage,  off-site  use  only 
Bldg.  lfcl04 

Arman^tnt  R&D  Engineering  Center 
Picatinuy  Arsenal  Co:  Morris  NJ  07806-5000 " 
Landholding  Agency:  Army 
Property  Number:  21199740321 
Status:  Unutilized 
Commftt:  8519  sq.  ft.,  most  recent  use — 

loading  facility,  off-site  use  only 
BlHg.  mh? 

Armamant  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  0780G-50O0 
Landholding  Agency:  Army 
Property  Number:  21199740322 
Status:  'Unutilized 
Commeat:  100  sq.  ft.,  most  recent  use — sentry 

station,  off-site  use  only 
Bldg.  3^1 

Armanitot  R&D  Engineering  Center 
Picatinmr  Arsenal  Co:  Morris  NJ  07806-5000 
Landhqliding  Agency:  Army 
Properl|y  Number:  21199740324 
Status:  Unutilized 
Conun^i^t:  1360  sq.  ft.,  most  recent  use — 

wate^  treatment  plant,  off-site  use  dnly 
Bldg.  3iD2 

ArmanMnt  R&D  Engineering  Center 
Picatinto^  Arsenal  Co:  Morris  NJ  07806-5000 
Landhdlping  Agency:  Army 
Property  Number  21199740325 
Status:  Unutilized 
Commcntt:  96  sq.  ft.,  most  recent  use — snack 

bar,  d^-site  use  only 
Bldg.  3219 

Armametit  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
LandboQding  Agency:  Army 
Property  Number:  21199740326 
Status:  Unutilized 
Comment:  288  sq.  ft.,  most  recent  use — snack 

bar,  off-site  use  only 

t  Research,  Development  &  Eng. 

IV  Arsenal  Co:  Morris  NJ  07806-5000 
loing  Agency:  Army 
Property  Number:  21199910110 
Status:  Excess 
Commedt:  17,458  sq.  ft.,  possible  lead  paint, 

most  recent  use — housing,  off-site  use  only 
Bldg.  lid 

ArmEunent  Research, 
Development  &  Eng.  Center 
Picatin^t  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  INumber:  21199910111 
Status:  Excess 
Comment:  8596  sq.  ft.,  possible  lead  paint, 

most  r*cent  use — ^housing,  off-site  use  only 
Bldg.  Ili69 
Armament  Research, 
Developihent  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landho  4ing  Agency:  Army 


Property  Number:  21199910112 

Status:  Excess  . 

Conmient:  1140  sq.  ft.,  possible  lead  paint, 

most  recent  use— housing,  off-site  use  only 
Bldg.  1111 
Armament  Research, 
Development  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910113 
Status:  Excess 
Comment:  1581  sq.  ft.,  possible  lead  paint, 

most  recent  use — housing,  off-site  use  only 
Bldg.  1123 
Armament  Research, 
Development  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910114 
Status:  Excess 

Commftnt-  24I>S  «n    ft     nn««ibln  Inarl  naint 
1        •* 1 • 

most  recent  use — ^housing,  off-site  use  only 
Bldg.  1125 
Armament  Research, 
Development  &  Eng.  Centor 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910115 
Status:  Excess 
Comment:  2513  sq.  ft.,  possible  lead  paint, 

most  recent  use— housing,  off-site  use  only 
Bldg.  1127 
Armament  Research, 
DeveloiHuent  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910116 
Status:  Excess 
Conmient: "2098  sq.  ft.,  possible  lead  paint. 

most  recent  use->-housing,  off-site  use  only 
Bldg.  1130 
Armament  Research, 
Development  &  Eng.  Center 
Picatirmy  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910117 
Status:  Excess 
Comment:  1977  sq.  ft.,  possible  lead  paint, 

most  recent  use — housing,  off-site  use  only 
Bldg.  1132 
Armament  Research, 
Development  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910118 
Status:  Excess 
Conunent:  2307  sq.  ft.,  possible  lead  paint, 

most  recent  use — housing,  off-site  use  only 
Bldg.  1138 
Armament  Research, 
Development  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910119 
Status:  Excess 
Comment:  1893  sq.  ft.,  possible  lead  paint, 

most  recent  use—housing,  off-site  use  only 
Bldg.  1140 
Armament  Research, 
Development  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910120 
Status:  Excess  -         • 


Comment:  1323  sq.  ft.,  possible  lead  paint, 

most  recent  use — housing,  off-site  use  only 
Bldg.  1142 
Armament  Research, 
Development  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  21199910121 
Status:  Excess 
Conunent:  2018  sq.  ft.,  possible  lead  paint, 

most  recent  use— housing,  off-site  use  only 
Bldg.  1144 
Armament  Research, 
Development  &  Eng.  Center 
Picatiimy  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910122 
Status:  Excess 
Comment:  1394  sq;  ft.,  possible  lead  paint, 

most  recent  use    housing,  off-site  use  only 
ijiu({.  il4o 
Armament  Research, 
Development  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  21199910123 
Status:  Excess 
Comment:  1365  sq.  ft.,  possible  lead  paint, 

most  recent  use — housing,  off-site  use  only 
Bldg.  1147 
Armament  Research, 
Development  &  Eng.  Center 
Picatiimy  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910124 
Status:  Excess 
Comment:  1177  sq.  ft.,  possible  lead  paint, 

most  recent  use — housing,  off-site  use  only 
Bldg.  1149 
Armament  Research, 
Development  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910125 
Status:  Excess 
Comment:  1421  sq.  ft.,  possible  lead  paint, 

most  recent  use — housing,  off-site  use  only 
Bldg.  1393 
Armament  Research. 
Development  &  Eng.  Center 
Picatiimy  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Prof)erty  Number  21199910126 
Status:  Excess 
Comment:  1413  sq.  ft.,  possible  lead  paint, 

most  recent  use — housing,  off-site  use  only 
Bldg.  1398 
Armament  Research, 
Development  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  21199910127 
Status:  Excess 
Comment:  1929  sq.  ft.,  possible  lead  paint, 

most  recent  use— housing,  off-site  use  only 
Bldg."  3327 
Armament  Research, 
Development  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  21199910128 
Status:  Excess 

Comment:  1512  sq.  ft.,  possible  lead  paint, 
most  recent  use — housing,  off-site  use  only 
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17  Bldgs. 

Armament  Research, 

Development  and  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Location:  1112, 1114, 1116, 1120, 1124, 1126, 

1139,  1141, 1145, 1148, 1104A.  1109A, 

1140A.  1392A,  1398A.  3326 
Landholding  Agency:  Army 
Property  Number:  21199910129 
Status:  Excess 
Comment:  210-1100  sq.  fl.,  possible  lead 

paint,  most  recent  use — garages,  off-site  use 

only 

New  Yoric 

Bldg.  T-35 

Fort  Drum  ^ 

Co:  Jefferson  NY  1 3602- 

Landholding  Agency:  Army 

Property  Nxmiber:  21199840143 

Status:  Unutilized 

CuuuiieuL  1296  sq.  ft.,  most  recent  usa — 

admin.,  off-site  use  only 
Bldg.  S-149 
Fort  Drum 

Co:  Jeffierson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  21199840144 
Status:  Unutilized 
Comment:  2488  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 

Bldg.  T-2S0 
Fort  Drum 

Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  21199840145 
Status:  Unutilized 

Comment:  2360  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

T-254 
Fort  Drum 

Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21199840146 
Status:  Unutilized 

Comment:  4720  sq.  ft.,  most  recent  use — 
barracks,  off-site  use  only 

Bldg.  T-260 
Fort  Drum 

Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21199840147 
Status:  Unutilized 

Comment:  2371  sq.  ft.,  most  recent  use — HQ 
bldg.,  off-site  use  only 

Bldg.  T-261 
Fort  Drum 

Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21199840148 
Status:  Unutilized 

Comment:  1144  sq.  ft.,  most  recent  use — ^HQ 
bldg..  off-site  use  only 

Bldg.  T-262 
Fort  Drum 

Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21199840149 
Status:  Unutilized 

Comment:  1144  sq.  ft.,  most  recent  use — HQ 
bldg.,  off-site  use  only 

Bldg.  T-340 

Fort  Drum 

Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 


Property  Number:  21199840150 
Status:  Unutilized 

Comment:  2360  sq.  ft.,  most  recent  use — 
-    storage,  off-site  use  only 

Bldg.  T-392 

Fort  Drum 

Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21199840151 

Status:  Unutilized 

Comment:  2740  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-413 
Fort  Drum 

Co:  Jefferson  NY  1 3602- 
Landholding  Agency:  Army 
Property  Number:  21199840152 
Status:  Unutilized 
Comment:  3663  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  T-415 
Fort  Drum 

Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  21199840153 
Status:  Unutilized 
Comment:  1676  sq.  ft.,  most  recent  use — HQ 

bldg..  off-site  use  only 
Bldg.  T-530 
Fort  Drum 

Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21199840154 
Status:  Unutilized 
Comment:  2588  sq.  ft.,  most  recent  use — HQ 

bldg.,  off-site  use  only 
Bldg.  T-640 
Fort  Drum 

Co:  Jefferson  NY  13602-     • 
Landholding  Agency:  Army 
Property  Number  21199840155 
Status:  Unutilized 
Comment:  2803  sq.  ft.,  most  recent  use — 

dining,  off-site  use  only 
Bldg.  T-892  . 

Fort  Drum 

Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  21199840156 
Status:  Unutilized 
Conunent:  2740  sq.  ft.,  most  recant  use — HQ 

bldg.,  off-site  use  only 
Bldg.  T-991 
Fort  Drum 

Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21199840157 
Status:  Unutilized 
Comment:  2740  sq.  ft.,  most  recent  use — HQ 

bldg.,  off-site  use  only 

Bldg.  P-996 
Fort  Drum 

Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  21199840158 
Status:  Unutilized 

Comment:  9602  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  S-998 

Fort  Drum 

Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number  21199840159 

Status:  Unutilized 


Conunent:  1432  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  T-2159 

Fort  Drum  '^ 

Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21199840160 

Status:  Unutilized 

Conunent:  1948  sq.  ft.,  off-site  use  only 

Bldg.  T-2339 

Fort  Drum 

Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number  21199840163 

Status:  Unutilized 

Comment:  2027  sq.  ft.,  most  recent  use — 

museum,  off-site  use  only 
Bldg.  P-2415 
Fort  Dnun 

Co:  Jefferson  NY  13602- 
Landholding  Agencj':  Army 
Property  Number  21199840164 
Status:  Unutilized 
Comment:  214  sq.  ft.,  most  recent  use — 

incinerator,  off-site  use  only 
Bldg.  P-21572 
Fort  Drum 

Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Niunber:  21199840167 
Status:  Unutilized 
Conunent}^  240  sq.  ft.,  most  recent  use — 

bunker,  off-site  use  only 
Bldg.  P-87 
Fort  Drum 

Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number  21199920203 
Status:  Unutilized 
Comment:  360  sq.  ft,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 

North  Dakota 

Bldg.  1101 

Stanley  R.  Mickelsen 

Safeguard  Complex 

Nekoma  Co:  Ramsey  ND  58355- 

Landholding  Agency:  Army 

Property  Number  21199640213 

Status:  Unutilized 

Comment:  2259  sq.  ft.,  earth  covered  concrete 

bldg.,  needs  rehab,  off-site  use  only 
Bldg.  1110 
Stanley  R.  Mickelsen 
Safeguard  Complex 
Nekoma  Co:  Ramsey  ND  58355- 
Landholding  Agency:  Army 
Property  Number:  21199640214 
Status:  Unutilized 
Conunent:  11956  sq.  ft.,  concrete,  needs 

rehab,  off-site  use  only 
Bldg.  2101 
Stanley  R.  Mickelsen 
Safeguard  Complex 
Nekoma  Co:  Cavalier  ND  58355- 
Landholding  Agency:  Army 
Property  Number  21199640215 
Status:  Unutilized 
Comment:  2259  sq.  ft.,  earth  covered  concrete 

bldg.,  needs  rehab,  off-site  use  only 
Bldg.  2110 
Stanley  R.  Mickelsen 
Safeguard  Complex 
Nekoma  Co:  Cavalier  ND  58355- 
Landholding  Agency:  Army 


Prop*  rty  Number:  21199640216 
Statusj  Unutilized 

Ckjirnnpnt:  11956  sq.  ft.,  concrete,  needs 
rahap,  off-site  use  only 

BldgJilOl 

Startl^y  R.  Mickelsen 

Safeguard  Complex 

Nekoma  Co:  Walsh  ND  58355- 

Landholding  Agency:  Army 

Propaiily  Number:  21199640217 

Statui  i^  Unutilized 

Comii^nt:  2259  sq.  ft.,  earth  covered  concrete 
bid  A,  needs  rehab,  off-site  use  only 

Bldg.|4110 

Stanley  R.  Mickelsen 

Safegiiiird  Complex 

Nekooia  Co:  Walsh  ND  58355- 

Landbblding  Agency:  Army 

Property  Number:  211 996402 1 8 

Status:  Unutilized 

Comment:  11956  sq.  ft.,  ronrrete.  nnnH<) 
reh^b,  off-site  use  only 

Bldg-Uos 

Stanl^^  R.  Mickelsen 

Safeg^ttrd  Complex 

NekoDia  Co:  Cavalier  ND  58355- 

Landholding  Agency:  Army 

Property  Number:  21199840168 

Status:!  Unutilized 

Comment:  520  sq.  ft.,  concrete  block,  most 
rec<  >t  use — ftiel  oil  pumping  facility,  off- 
site  ttse  only 

Ohio 

15  Unfits 

Militajry  Family  Housing 

Raveima  Army  Ammunition 

Plant  I  { 

Raveitia  Co:  Portage  OH  44266-9297 

Landh<ilding  Agency:  Anny 

Property  Number:  21199230354 

Status:  (Excess 

Comn^^nt:  3  bedroom  (7  units)— 1,824  sq.  ft. 

eacl^j  4  bedroom  (8  units) — 2,430  sq.  ft. 

eac^l  2-story  wood  frame,  presence  of 

asbestos,  off -site  use  only 

7  Unilsi 

Militai^  Family  Housing 

Garag^» 

Ravenba  Army  Ammunition 

Plant 

RavenWa  Co:  Portage  OH  44266-9297 

Landholding  Agency:  Army 

Propert>'  Number:  21199230355 

Status:  Excess 

Comn^^nt:  1-4  stall  garage  and  6-3  stall 

garatajBS,  presence  of  asbestos,  off-site  use 

onlf 

Oklahj 

Bldg.  tl-2606 

Fort  Sm 

2606  Carrie  Road 

Lawton  Co:  Comanche  OK  T3503-5100 

Landholding  Agency:  Army 

Prope^  Number:  21199011273 

Status!  Unutilized 

Commeint:  2722  sq.  ft.,  possible  asbestos,  one 

floor  wood  ft-ame;  most  recent  use — 

Headquarters  Bldg. 
Bldg.  t-838.  Fort  Sill 
838  Macomb  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Propeijtir  Number:  21199220609 


Status:  Unutilized 

Comment:  151  sq.  ft.,  wood  fi-ame;  1  story, 

off-site  removal  only,  most  recent  use — vet 

facility  (quarantine  stable) 
Bldg.  T-954,  Fort  Sill 
954  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  211 99240659 
Status:  Unutilized 
Comment:  3571  sq.  ft.,  1  story  wood  frame; 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop. 

Bldg.  T-4050  Fort  Sill 

4050  Pitman  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199240676 

Status:  Unutilized 

Comment:  3177  sq.  ft.,  1  story  wood  ftume. 

need  rehab,  off-site  use  only,  most  rficent 

use — storage 

Bldg.  T-3325,  Fort  Sill 

3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199240681 

Status:  Unutilized 

Comment:  8832  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — warehouse 

Bldg.  P-2610,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199330372 

Status:  Unutilized 

Comment:  512  sq.  ft.,  1-story  possible 
asbestos,  most  recent  use — classroom,  off- 
site  use  only 

Bldg.  T1652,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199330380 

Status:  Unutilized 

Comment:  1505  sq.  ft.,  1 -story  wood  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T2705,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  2 1 1 993  30384 

Status;,  Unutilized 

Comment:  1601  sq.  ft.,  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T3026,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199330392 

Status:  Unutilized 

Comment:  2454  sq.  ft.,  1 -story  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T5637  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 . 
Landholding  Agency:  Army 
Property  Number:  21199330419 
Status:  Unutilized 
Comment:  1606  sq.  ft.,  1  story  possible 

asbestos,  most  recent  use — storage,  off-site' 

use  only 

Bldg.  T-4226 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 


Landholding  Agency:  Army 

Property  Number:  21199440384 

Status:  Unutilized 

Comment:  114  sq.  ft.,  1-story  wood  ft^me, 
possible  asbestos  and  lead  paint,  most 
recent  use — storage,  off-site  use  only 

Bldg.  P-1015,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number:  21^99520197 

Status:  Unutilized 

Comment:  15402  sq.  ft.,  1 -story,  most  recent 
use — storage,  off-site  use  only 

Bldg.  T-2648,  Fort  Sill 

2648  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  211 99540022 

Status:  Excess 

Comment:  9407  sq.  tt.,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — general 
purpose  warehouse 

Bldg.  T-2649,  Fort  Sill 

2649  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199540024 

Status:  Excess 

Comment:  9374  sq.  ft.,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — general 
storehouse 

Bldg.  P-366,  Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  21199610740 

Status:  Unutilized 

Comment:  482  sq.  ft.,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only 
Building  T-598 
Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199710029 
Status:  Unutilized 
Comment:  744  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 

Building  T-1601 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199710032 

Status:  Unutilized 

Comment:  5,258  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use— chapel,  off-site 

use  only 

Building  P-1800 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199710033 

Status:  Unutilized 

Comment:  2,545  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — military 

equipment,  off-site  use  only 
Building  T-2035 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency;  Army 
Property  Number:  21199710039 
Status:  Unutilized 
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Cottament:  18,157  sq.  ft.,  possible  asbestos 

and  leadpaint,  most  recent  use — storage, 

off-site  use  only 
Building  T-2451 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Anny 
Property  Number:  21199710043 
Status:  Unutilized 
Comment:  9,470  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 
Building  T-2608 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199710045 
Status:  Unutilized 
Comment:  6,737  sq.  ft.,  possible  asbestos  and 

leadpaint.  most  recent  use — classroom,  off- 
site  use  only 
Building  T-2952 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199710047 
Status:  Unutilized 
Comment:  4,327  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — motor  repair 

shop,  off-site  use  only 
Building  T-2953 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199710048 
Status:  Unutilized 
Comment:  114  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storehouse, 

off-site  use  only 
Building  T-3152 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199710051 
Status:  Unutilized 
Comment:  3,151  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 

Building  T-3153 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199710052 

Statiis:  Unutilized 

Comment:  3,151  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 
Building  T-3154 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199710053 
Status:  Unutilized 
Comment:  3,151  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 

Building  T-3155 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199710054 

Status:  Unutilized 

Comment:  3,151  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 


Building  T-4009 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199710056 

Status:  Unutilized 

Comment:  2,817  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — classroom,  off- 
site  use  only 
Building  T-4010 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199710057 
Status:  Unutilized 
Comment:  2,815  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — office,  off-site 

use  only 
Building  T-4011 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199710058 
Status:  Unutilized 
Comment:  9,456  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 
Building  T-4026 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199710059 
Status:  Unutilized 
Comment:  9,597  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 

Building  T-4030 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199710060 

Status:  Unutilized 

Conunent:  9,618  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 

Building  T-4068 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199710061 

Status:  Unutilized 

Comment:  2,750  sq.  ft.  possible  asbestos  and 

leadpaint,  most  recent  use — office,  off-site 

use  only 
Building  T-4069 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199710062 
Status:  Unutilized 
Comment:  2,750  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — office,  off-site 

use  only 

Building  T-4070 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199710063 

Status:  Unutilized 

Comment:  2,750  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — office,  off-site 

use  only 
Building  P-5042 
Fort  SiU 


Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199710066 

Status:  Unutilized 

Comment:  119  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — heatplant,  off- 
site  use  only 
Building  T-5093 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199710067 
Status:  UnuUlized 
Comment:  9,361  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 
6  Buildings 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  P-€449,  S-6451,  T-6452,  P-6460. 

P-6463,  S-6450 
Landholding  Agency:  Army 
Property  Number:  21199710085 
Status:  Unutilized 
Comment:  various  sq.  ft.,  possible  asbestos 

and  leadpaint,  most  recent  use — ^range 

support,  off-site  use  only 
4  Buildings 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  T-6465,  T-6466,  T-6467.  T-6468 
Landholding  Agency:  Army 
Property  Number  21199710086 
Status:  Unutilized 
Comment:  various  sq.  ft.,  possible  asbestos 

and  leadpaint,  most  recent  use — range 

support,  off  site  use  only 

BuUding  P-6539 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199710087 

Status:  Unutilized 

Comment:  1,483  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use— office,  off-site 

use  only 
Bldg.  T-205 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199730343 
Status:  Unutilized 
Comment:  95  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — waiting  shelter, 

off-site  use  only 
Bldg.  T-208 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199730344 
Status:  Unutilized 
'Comment:  20525  sq.  ft.,  possible  asbestos/ 

lead  pednt,  mosf  recent  use — training 

center,  off-site  use  only 

Bldg.  T-210 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730345 

Status:  Unutilized 

Conunent:  19,049  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  T-214 


Lawton  C  lo:  O 
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Fort  Si 

Lawton  Co:  Comanche  OK  73503-5100 

Landho^ding  Agency:  Anny 

Properiy  Number:  21199730346 

Status:  I  Unutilized 

Comment:  6332  sq.  ft.,  possible  asbestos/lead 
paini,'  most  recent  use — training  center,  off- 
site  u^e  only 

Bldg.  1W2215.  T-216 

Fort  Sili 

Lawtoij  jCo:  Comanche  OK  73503-5100 

Landhoiding  Agency:  Army 

Property  Number:  21199730347 

Status:  Unutilized 

Commeat:  6300  sq.  ft.,  possible  asbestos/lead 

pain^,  most  recent  use — storage,  off-site  use 

onlyj 

Bldg.  TV  217 

Fort  Sill 

Lawtort  Co:  Comanche  OK  73503-5100 

IjtnrthaliHing  Agfinry:  Army 

Propert^f  Number:  21199730348 

Status:  Ijrnutilized 

Comment:  6394  sq.  ft.,  possible  asbestos/lead 
paintj,  imost  recent  use — training  center,  off- 
site  liae  only 

Bldg.  Tf-i219,  T-220 

Fort  Sijl' 

Lawtonj  Co;  Comanche  OK  73503-5100 

LandhdiHing  Agency:  Army 

Propertiy  Number:  21199730349 

Status:  Unutilized 

Comment:  152  sq.  ft.,  possible  asbestos/lead 
painty  most  recent  use — storage,  off-site  use 
only 

Bldg.  T- 810 

Fort  SiJJl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  2 1 1 99730350 

Status:  Unutilized 

Commefiit:  7205  sq.  ft.,  possible  asbestos/lead 

paint^  Imost  recent  use — hay  storage,  off-site 

use  otvy 
Bldg.  t]-B37,  T-839 
FortSil^l 

LawtoniCo:  Comanche  OK  73503-5100 
Landhotaing  Agency:  Army 
Property!  Number:  21199730351 
Status:  Unutilized 
Conunent:  approx.  100  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.P-1634 

Fort  Sil|  I 

LawtonICo:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730353 

Status:  Unutilized 

Commetft:  402  sq.  ft.,  possible  asbestos/lead 

paintl  hiost  recent  use — storage,  off-site  use 

only 

Bldg.  5-^36 

Fort  Sil  ! 

Lawton  Co:  Comanche  OK  73503-5100 

Landho  iing  Agency:  Army 

Property  iNumber:  21199730354 

Status:  Unutilized 

Commeht:  342  sq.  ff.,  possible  asbestos/lead 

painty  most  recent  use — office,  off-site  use 

only 

Bldg.  P4^56 

Fort  Sil 

Lawton|(to:  Comanche  OK  73503-5100 


Landholding  Agency:  Army 

Property  Number:  21199730355   ' 

Status:  Unutilized 

Comment:  1602  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  T-1 177 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730356 

Status:  Unutilized 

Comment:  183  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — snack  bar,  off-site 

use  only 

Bldgs.  T-1468,  T-1469 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730357 

.Status-  Unutilized 

Comment:  114  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— storage,  off-site  use 

only 

Bldg.  T-1470 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100      - 

Landholding  Agency:  Army 

Property  Number:  21199730358 

Status:  Unutilized 

Comment:  3120  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  T-1 508 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730359 

Status:  Unutilized 

Comment:  3176  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  T-1940 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730360 

Status:  Unutilized 

Comment:  1400  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  T-1 944 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730361 
Status:  Unutilized 

Comment:  449  sq.  ft.,  possible  asbestos/lead 
paint,  off-site  use  only 

Bldgs.  T-1954,  T-2022 

Fort  SiH 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730362 

Status:  Unutilized 

Comment:  approx.  100  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-2180 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730363 
Status:  Unutilized 


Comment:  possible  asbestOs/lead  paint,  most 
recent  use — vehicle  maint.  facility,  off-site 
use  only 

Bldg.  T-2184 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730364 

Status:  Unutilized 

Comment:  approx.  454  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  T-2185 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730365 

Status:  Unutilized 

Comment:  151  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — fuel  storage,  off- 
site  use  only 

Bldgs.  T-2186,  T-2188,  T-2189 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

PropOTty  Number:  21199730366 

Status:  Unutilized 

Comment:  1656 — 3583  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

vehicle  maint.  shop,  off-site  use  only 
Bldg.  T-2187 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730367 
Status:  Unutilized 
Comment:  1673  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  T-2209 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730368 

Status:  Unutilized 

Comment:  1257  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldgs.  T-2240,  T-2241 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730369 

Status:  Unutilized 

Comment:  approx.  9500  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldgs.  T-2262,  T-2263 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730370 
Status:  Unutilized 
Comment:  approx.  3100  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 

Bldgs.  T-2271.T-2272 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730371 

Status:  Unutilized 

Comment:  232  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
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Bldgs.  T-2291  thur  T-2296 

Fort  Sill 

Lawton  Ck):  Comanche  OK  73503-5100 

Landholding  Agency:  Airoy 

Property  Number:  21199730372 

Status:  Unutilized 

Comment:  400  sq.  ft.,  each,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

5  Bldgs. 

Fort  Sill 

T-2300,  T-2301.  T-2303,  T-2306,  T-2307, 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730373 

Status:  Unutilized 

Comment:  various  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldgs.  T-2406 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730374 

Status:  Unutilized 

Comment:  114  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

3  Bldgs. 

Fort  Sill 

#T-2430,  T-2432,  T-2435 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199730376 

Status:  Unutilized 

Comment:  approx.  8900  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
^Idg.  T-2434 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730377 
Status:  Unutilized 
Conmient:  8997  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — ^vehicle  maint. 

shop,  off-site  use  only 

Bldgs.  T-2800,  T-2809,  T-2810 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730380 

Status:  Unutilized 

Conmient:  approx.  19,000  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldgs.  T-2963.  T-2964.  T-2965 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730382 
Status:  Unutilized 

Comment:  approx.  3000  sq.  ft.,  possible 
>  asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 

Bldgs.  T-3001.  T-3006 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730383 

Status:  Unutilized 

Comment:  approx.  9300  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-3025 


Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  2 1 1 99730384 

Status:  Unutilized 

Conunent:  5259  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — museum,  off-site 

use  only 
Bldg.  T-3314 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730385 
Status:  Unutilized 
Comment:  229  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — oiBce,  off-site  use 

only 

Bldgs.  T-3318,  T-3324,  T-3327 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Property  Number:  21199730386 

Status:  Unutilized 

Comment:  8832 — 9048  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-3323 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730387 
Status:  Unutilized 
Comment:  8832  sq.  ft.,  possible  asbestos/lead  ' 

paint,  most  recent  use — office,  off-site  use 

only 

Bldg.  T-3328 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730388 

Status:  Unutilized 

Comment:  9030  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — refuse,  off-site  use 
only 

Bldg.  T-4021,  T-4022 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730389 

Status:  Unutilized 

Comment:  442 — 869  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  T-4065 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730390 

Status:  Unutilized 

Comment:  3145  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — maint.  shop,  off- 
site  use  only 

Bldg.  T-4067 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730391 

Status:  Unutilized 

Comment:  1032  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  T-4281 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 


Landholding  Agency:  Army 

Property  Number:  21199730392 

Status:  Unutilized 

Comment:  9405  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldgs.  T-4401,  T-4402 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  211 99730393 

Status:  Unutilized 

Comment:  2260  sq.  ft.,  possible  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Bldg.  T-4407 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199730395 
Status:  Unutilized 
Comment:  3070  sq.  ft.,  possible  of  asbestos/ 

lead  paint,  most  recent  use — dining 

facility,  off-site  use  only 

4  Bldgs. 
Fort  Sill 

#T-4410,  T-4414,  T-4415,  T-4418 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730396 

Status:  Unutilized 

Comment:  1311  sq.  ft.,  possible  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 

5  Bldgs. 
Fort  Sill 

#T-4411  thru  T-4413,  T-4416  thru  T-4417 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730397 

Status:  Unutilized 

Comment:  1244  sq.  ft.,  possible  of  asbestos/ 
lead  paint,  most  recent  use — showers,  off- 
site  use  only 

Bldg.  T-^421 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730398 

Status:  Unutilized 

Comment:  3070  sq.  ft.,  possible  of  asbestos/ 
lead  paint,  most  recent  use — dining,  off- 
site  use  only 

10  Bldgs. 

Fort  Sill 

#T-4422  thru  T-44427,  T-4431  thru  T-4434 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730399 

Status:  Unutilized 

Comment:  2263  sq.  ft.,  possible  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

6  Bldgs. 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  #T-4436.  T-4440,  T-4444.  T-4448. 

T-4449 
Landholding  Agency:  Army 
Property  Number:  21199730400 
Status:  Unutilized 
Comment:  1311 — 2263  sq.  ft.,  possible  of 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
5  Bldgs. 


Lawtc  1 1  Co: 
Locati  c  n:  #1 


asbestos/lead 
;e,  off-site  use 


of  asbestos/ 
)ffice,  off-site 


of  asbestos/ 
)ffice,  off-site 


of  asbestos/ 
ihowers,  off- 


thru  T-4434 
3-5100 


of  asbestos/ 
>arracks,  off- 
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Fort  Si  1 

Lawtdii  Co:  Comanche  OK  73503-5100 

Locat^dn:  #T-4441,  T-4442,  T-4443,  T-4446, 
T-*l47 

LancU  aiding  Agency:  Army 

Property  Number:  21199730401 

Status :  Unutilized 

Comni^nt:  1244  sq.  ft.,  possible  of  asbestos/ 
lead  paint,  most  recent  use — showers,  off- 
site  i  use  only 

4Bldg 

Porta 

Lawtdii  Co:  Comanche  OK  73503-5100 

LocatWn:  #T-^471,  T-4472.  T-4473,  T-4477 

Landholding  Agency:  Army 

Property  Number:  21199730406 

Status:  I  Unutilized 

Comment:  1244  sq.  ft.,  possible  of  asbestos/ 
lead  baint,  most  recent  use — showers,  off- 
site  vise  only 

B)Ho  fli- <i7n7 

ForTsiill 

Lawtoij  Co:  Comanche  OK  73503-5100 

Landl^<^lding  Agency:  Army 

Property  Number:  21199730407 

Status:  Unutilized 

Comn^int:  160  sq.  ft.,  possible  asbestos/lead 
paii^j,  most  recent  use — waiting  shelter, 
off-^fte  use  only 

Bldg.  Tk-5005 

Fort  ^U 

Lawtott  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730408 

Status:  lUnutilized 

Comnjfnt:  3206  sq.  ft.,  possible  asbestos/lead 

paiiit,  most  recent  use — storage,  off-site  use 

onljj 

Bldg.  1IV5041 
Fort  all 

Lawtojn  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730409 

Statusf  <Unutilized 

Comni0nt:  763  sq.  ft.,  possible  asbestos/lead 

paiiit,  most  recent  use=-storage,  off-site  use 

only  I 

Bldg.  t>-5044,  T-5045 
Fort  Sill 

Lawtoij  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Propem  Number:  21199730410 
Status;  Unutilized 

Comnj^nt:  1798/1806  sq.  ft.,  possible 
asb^Stos/lead  paint,  most  recent  use — class 
,  off-site  use  only 


Co:  Comanche  OK  73503-5100 
;  #T-5046,  T-5047,  T-5048,  T-5049 
ilding  Agency:  Army 
Property  Number:  21199730411 
Statusf  lUnutilized 

Comniant:  various  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — office,  off-site 
use  cfily 

Bldg. 'r-5094 

Fort  S|I1 

LawtokfCo:  Comanche  OK  73503-5100 

Landhdlding  Agency:  Army 

Property  Number:  21199730412 

Statusf  Unutilized 

Commjcnt:  3204  sq.  ft.,  possible  asbestos/lead 
paint ,  most  recent  use — maint.  shop,  off- 
site  u  se  only 


Bldg.  T-5095 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730413 

Status:  Unutilized 

Comment:  3223  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— storage,  off-site  use 

only 

Bldg.  T-5420 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730414 

Status:  Unutilized 

Comment:  189  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — fuel  storage,  off- 
site  use  only 

Bldg.  T-5595 
Fort  Sill 

Landholding  Agency:  Army 

Property  Number:  21199730415 

Status:  Unutilized 

Comment:  695  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

Bldg.  T-5639 

Fort  Sill 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730416 

Status:  Unutilized 

Comment:  10,720  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — office,  off-site 
use  only 

Bldg.  T-7290,  T-7291 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730417 

Status:  Unutilized 

Comment:  224/840  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — kennel,  off- 
site  use  only 

Bldg.  T-7775 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199730419 

Status:  Unutilized 

Comment:  1452  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — ^private  club,  off- 
site  use  only 

Bldg.  S955 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199810354 

Status:  Unutilized 

Comment:  854  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — training,  off-site 

use  only 
Bldg.  T-207 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199910130 
Status:  Unutilized 
Comment:  19,531  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 

Bldg.  P-364,  P-584,  P-588 
Fort  Sill 


Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199910131 

Status:  Unutilized 

Comment:  106  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — utility  plant,  off- 
site  use  only 

Bldg.  P-599 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199910132 

Status:  Unutilized 

Comment:  1400  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — clubhouse,  off-site 

use  only 

4  Bldgs. 

Fort  Sill 

P-617,  P-1114,  P-1386,  P-1608 

Lawton  Co:  Comaiche  OK  73503-3100 

Laudhuliliiig  Agency:  Army 

Property  Number:  21199910133 

Status:  Unutilized 

Comment:  106  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — utility  plant,  off- 
site  use  only 

Bldg.  P-703,  P-1816,  T-1930 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199910134 

Status:  Unutilized 

Comment:  661  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  P-746 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199910135 

Status:  Unutilized 

Comment:  6299  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 

Bldgs.  P-1908,  P-2078 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21199910136 

Status:  Unutilized 

Comment:  106  &  131  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use-— 

utility  plant,  off-site  use  only 
Bldgs.  T-1938,  S-2101 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199910137 
Status:  Unutilized 
Comment:  964  &  1640  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-1941 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199^0138. 
Status:  Unutilized  ^ 

Comment:  1242  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — classroom,  off-site 

use  only 
Bldg.  T-2183 
Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
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Landholding  Agency:  Army 

Property  Niunber  21199910139 

Status:  Unutilized 

Conunent:  14,530  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — ^repair  shop, 

off-site  use  only 
Bidgs.  P-2581,  P-2773 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199910140 
Status:  Unutilized 
Comment:  4093  and  4129  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

ofBce,  off-site  use  only 
Bldg.  P-2S82 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199910141 
•Status-  UTiiililized 
Comment:  3672  sq.  it.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldgs.  S-2790.  P-2906 
Fort  SiU 

LawtcMi  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199910142 
Status:  Unutilized 
Conmient:  1602  and  1390  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  P-2909 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199910143 
Status:  Unutilized 
Comment:  1236  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— classroom,  off-site 

use  only 
Bldgs.  P-2912,  P-2921,  P-2944 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199910144 
Status:  Unutilized 
Conunent:  1390  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office;  off-site  use 

orUy 

Bldg.  S-3169 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199910145 

Status:  Unutilized 

Comment:  6437  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

Bldg.  P-2914 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199910146 

Status:  Unutilized 

Comment:  1236  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  P-3469 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199910147 


Status:  Unutilized 

Comment:  3930  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— car  wash,  off-site 

use  only 

Bldg.  S-3559 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199910148 

Status:  UnutUized 

Comment:  9462  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — classroom,  off-site 

use  only 
Bldg.  S-4064 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199910149 
Status:  Unutilized 
Comment:  1389  sq.  ft.,  possible  asbestos/lead 

paint,  off-site  use  only 
Bldg.  S-4610    <• 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21199910150 
Status:  Unutilized 
Comment:  3095  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 
Bldg.  T-4748 
Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  21199910151 
Status:  UnutUized 
Comment:  1896  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — classroom,  off-site 

use  oiUy 

Bldg.  S-5086 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  21199910152 

Status:  Unutilized 

Conunent:  6453  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — maintenance  shop. 

off-site  use  only 
Bldg.  P-5101 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholder  Agency:  Army 
Property  Number  21199910153 
Status:  Unutilized 
Comment:  82  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — gas  station,  off-site 

use  only 

Bldg.  S-5401 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholder  Agency:  Army 

Property  Number  21199910154 

Status:  Unutilized 

Comment:  3200  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — clubhouse,  off-site 

use  only 

Bldg.  P-5638 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholder  Agency:  Army 

Property  Number  21199910155 

Status:  Unutilized 

Conunent:  300  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 


Bldg.  S-6430 

Fort  SiU 

Lawton  Co:  Qunanche  OK  73503-5100 

Landholder  Agency:  Army 

Property  Number:  21199910156 

Status:  Unutilized 

Comment:  2080  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — range  support,  off- 
site  use  oiUy 

Bldg.  T-6461 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholder  Agency:  Army 

Property  Number  21199910157 

Status:  Unutilized 

Comment:  200  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — range  support,  off- 
site  use  only 

Bldg.  T-6462 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5 100 

Landholder  Agency:  Army 

Property  Number  211 999101 58 

Status:  UnutUized 

Conunent:  64  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — control  tower,  off- 
site  use  only 

Bldg.  P-7230 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholder  Agency:  Army 

Property  Number:  21199910159 

Status:  Unutilized 

Conunent:  160  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — transmitter  bldg., 
off-site  use  only 

Pennsylvania 

Bldg.T-3-87 

Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5000 
Landholder  Agency:  Army 
Property  Number:  21199740337 
Status:  UnutUized 

Comment:  1144  sq.  ft.,  most  recent  use^ 
classroom,  off-site  use  only 

South  Carolina 

Bldg.  5412 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholder  Agency:  Army 

Property  Number  21199510139 

Status:  Excess 

Comment:  3900  sq.  ft.,  1-story,  wood  frame, 

needs  rehab,  recent  use — admin.,  off-site 

use  only 
Bldg.  3499 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  21199730310 
Status:  Unutilized 
Comment:  3724  sq.  ft.,  needs  repair,  most 

recent  use — admin. 
Bldg.  2441 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  21199820187 
Status:  UnutUized 
Comment:  2160  sq.  ft.,  needs  repair,  most 

recent  use — admin. 
Bldg.  3605 
Fort  Jackson 


Status:!  Unut 
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Ft.  Jaci  on  Co:  Richland  SC  29207- 
Landho  ding  Agency:  Army 
Propertv  Number:  21199820188 
Status:;  ynutilized 

Commfeht:  711  sq.  ft.,  needs  repair,  most 
recem  use — storage 

Texas  | 

Bldg.  If4377,  Fort  Sam  Houston 

San  Ai^<onio  Co:  Bexar  TX  78234-5000 

Landht)  ding  Agency:  Army 

Property  Number:  21199330444 

Status;  Unutilized 

Comment:  74  sq.  ft.,  1 -story  brick,  needs 
rehab;  most  recent  use — scale  house, 
locatad  in  National  Historic  District,  off- 
site  nse  only 

Bldg.  T*5901 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landhplding  Agency:  Army 

Property  Number  21199330486 

Status  :|  tinutiUzed 

Commpht:  742  sq.  ft.,  1-story  wood  frame, 

most  tecent  use — admin.,  off-site  use  only 
Bldg.  4480,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landhplding  Agency:  Army 
Properly  Number:  21199410322 
Status.'!  Vnutilized 
Comm^^it:  2160  sq.  ft.,  1-story,  most  recent 

use-tutorage,  off-site  use  only 
Bldg.  P-k6615 
Fort  Sqi^  Houston 

San  Aiktonio  Co:  Bexar  TX  78234-5000 
Landhplding  Agency:  Army 
Property  Number:  21199440454 
Status:  Unutilized 
Comment:  400  sq.  ft.,  1-story  concrete  frame, 

off-s|tp  removal  only,  most  recent  use — 

deta^^ed  garage 
Bldg.  4201,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21199520201 
Status:  Unutilized 
Comment:  9000  sq.  ft.,  1-stoiy,  off-site  use 

only 
Bldg.  41202,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21199520202 
Status::  Unutilized 
Comm^tit:  5400  sq.  ft.,  1  story,  most  recent 

use-f'^torage,  off-site  use  only 
Bldg.  Fi-197 
Fort  Sam  Houston 

San  Antionio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199640220 
Status:i^nutilized 
Comm^ttt:  13819  sq.  ft.,  presence  of  asbestos/ 

lead  ipaint,  most  recent  use — admin.,  off- 
site  u$e  only 

Bldg.  T^230 

Fort  Sam  Houston 

San  AiitiDnio  Co:  Bexar  TX  78234-5000 

Landhblding  Agency:  Army 

Property  Number:  21199640221 

Status:  Unutilized 

Comment:  18102  sq.  ft.,  presence  of  asbestos/ 

lead  (Mint,  most  recent  use — printing  plant 

and  sikop,  off-site  use  only 
Bldg.  SM3898 
Fort  Saki  Houston 


San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199640235 

Status:  Unutilized 

Comment:  4200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 
Bldg.  P-3899 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199640236 
Status:  Unutilized 
Comment:  4200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 

Bldg.  P-5126 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  2119964024G 

otdiua.  t..>iiuiiiiz4»u 

Comment:  189  sq.  ft.,  off-site  use  only 

Bldg.  P-6201 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21199640241 

Status:  Unutilized 

Comment:  3003  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — officers  family 

quarters,  off-site  use  only 
Bldg.  P-6202 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  211 99640242 
Status:  Unutilized 
Comment:  1479  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — officers  family  quarters, 

off-site  use  only 
Bldg.  P-6203 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199640243 
Status:  Unutilized 
Comment:  1381  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — ^military  family  quarters, 

off-site  use  only 
Bldg.  P-6204 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  211 99640244 
Status:  Unutilized 
Comment:  1454  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — miUtary 

family  quarters,  off-site  use  only 
Bldg.  7137,  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number:  21199640564 
Status:  Unutilized 
Comment:  35,736  sq.  ft.,  3-story,  most  recent 

use— housing,  off-site  use  only 
Building.  4630 
Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21199710088 
Status:  Unutilized 
Comment:  21,833  sq.  ft.,  most  recent  use — 

Admin.,  off-site  use  only 


Bldg.  T-330 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199730315 

Status:  Unutilized 

Conmient:  59,149  sq.  ft.,  presence  of 

asbestos/lead  paint,  historical  category, 

most  recent  use — laundry,  off-site  use  only 
Bldgs.  P-605A  &  P-606A 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199730316 
Status:  Unutilized 
Comment:  2418  sq.  ft.,  poor  condition, 

presence  of  asbestos/lead  paint,  historical 

category,  most  recent  use — indoor  ftring 

range,  off-site  use  only 
Bldg.  S-1150 
Fort  Sam  Houston 

San  Antnnio  Co!  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
J^roperty  Number:  21199730317    ' 
Status:  Unutilized 
Comment:  8629  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — instruction 

bldg.,  off-site  use  only 

Bldgs.  S-114a— S-1446,  S-1452 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199730318 

Status:  Unutilized 

Comment:  4200  sq.  ft.,  presence  of  lead,  most 

recent  use — instruction  bldgs.,  off-site  use 

only 
4  Bldgs. 

Fort  Sam  Houston 
#S-1447,  S-1449,  S-1450,  S-1451 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199730319 
Status:  Unutilized 
Comment:  4200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — instruction 

bldgs.,  off-site  use  only 

Bldg.  P-4115 

Fort  Sam  Houston 

San  /^tonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199730327 

Status:  Unutilized 

Comment:  529  sq.  ft.,  presence  of  asbestos/ 

'  lead  paint,  historical  bldg.,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  4205 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199730328 
Status:  Unutilized 
■Comment:  24,573  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

warehouse,  off-site  use  only 
Bldg.  T-5113 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholder  Agency:  Army 
Property  Number:  21199730330 
Status:  Unutilized 
Comment:  2550  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  historical  bldg.,  most  recent 

use — medical  clinic,  off-site  use  only 

Bldg.  T-5122 
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Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholder  Agency:  Anny 

Property  Number:  21199730331 

Status:  Unutilized 

Comment:  3602  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  historical  category,  most  recent 

use — instruction  bldg.,  off-site  use  only 
Bldg.  T-5903 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholder  Agency:  Army 
Property  Number:  21199730332 
Status:  Unutilized 
Comment:  5200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  historical  category,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  T-5907 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholder  Agency:  Army 
Property  Numlnir:  21199730333 
Status:  Unutilized 
Comment:  570  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  historical  category,  most  recent 

use — admin.,  off-site  use  only 
Bldg.  T-6284 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholder  Agency:  Army 
Property  Number:  21199730335 
Status:  Unutilized 
Comment:  120  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — ^pump  station. 

off-site  use  only 
Bldg.  T-5906 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholder  Agency:  Army 
Property  Number:  21199730420 
Status:  Unutilized 
Conament:  570  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin.,  off- 
site  use  only 
Bldg.  P-1382 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholder  Agency:  Army 
Property  Number:  21199810365 
Status:  Unutilized 
Comment:  30,082  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  P-2ai4 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholder  Agency:  Army 
Property  Number  21199810367 
Status:  Unutilized 
Comment:  10,990  sq.  it.,  historical  property, 

presence  of  asbestos/lead  paint,  most 

recent  use — instruction,  off-site  use  only 
Bldg.  P-2015 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholder  Agency:  Army 
Property  Number  21199810368 
Status:  Unutilized 
Comment:  11,333  sq.  ft.,  historical  property, 

presence  of  asbestos/lead  paint,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  P-2016 
Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 


Landholding  Agency:  Army 

Property  Number:  21199810369 

Status:  Unutilized 

Comment:  11,517  sq.  ft.,  historical  property, 
presence  of  asbestos/lead  paint,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  P-2017 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199810370 

Status:  Unutilized 

Comment:  10,990  sq.  ft.,  historical  property, 
presence  of  asbestos/lead  paint,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  S-3897 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number.  21199810371 

Status:  Unutilized 

Comment:  4,2UU  sq.  n.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — instruction, 
off-site  use  only 

Bldg.  S-1155 

Fort  Sam  Houston 

Sar  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199830347 

Status:  Unutilized 

Comment:  2100  sq.  ft.,  good,  hazard 
abatement  required,  most  recent  use^ 
instruction  bldg.,  off-site  use  only 

Bldg.  S-3896 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199830349 

Status:  Unutilized 

Comment: .4200  sq.  ft.,  fair,  hazard  abatement 
required,  most  recent  use — ^training,  off-site 
use  only 

Bldg.  T-5123 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  2 1 1 99830350 

Status:  Unutilized 

Comment:  2596  sq.  ft.,  fair,  hazard  abatement 
required,  most  recent  use — instruction,  off- 
site  use  only,  historical  significance 

Bldg.  P-6150 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199830351 

Status:  Unutilized 

Comment:  48  sq.  ft.,  fair,  hazard  abatement 
required,  most  recent  use — pumphouse, 
off-site  use  only 

Bldgs.  P-6331,  P-«335,  P-6495 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199830353 

Status:  Unutilized 

Conunent:  36  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — pumping 

station,  off-site  use  only 
Bldg.  P-8000 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199830354 


Status:  Unutilized 

Comment:  1766  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only. 
9  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8001,  P8008,  8014,  8027,  8033, 

8035,  8127,  8229,  8265 
Landholding  Agency:  Army 
Property  Number.  21199830355 
Status:  Unutilized 
Comment:  2456  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

11  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8003,  P8011,  8012,  8019,  8043, 

8202,  8216,  8235.  8241  8261 
Landholding  Agency:  Army 

Status:  Unutilized 

Conmient:  2358  sq.  ft.,  foir.  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldgs.  P-8003C,  P-8220C 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21 199830357 

Status:  Unutilized 

Comment:  1174  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P-8004 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199830358 
Status:  Unutilized 
Comment:  2243  sq.  ft.,  ftdr.  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
7  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8005,  8101,  8107,  8141,  8143, 

8146,  8150 
Landholding  Agency:  Army 
Property  Number:  21199830359 
Status:  Unutilized 
Conmient:  1804  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

IS  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  «P8006,  8007,  8010,  8013,  8015, 

8017,  8020,  8029,  8103.  8105,  8201,  8208, 

8218.  8225,  8234 
Landholding  Agency:  Army 
Property  Number  21199830360 
Status:  Unutilized 
Comment:  1703  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
7  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8009.  8024.  8207.  8214,  8217. 

8226.  8256 
L.andholding  Agency:  Army 
Property  Number:  21199830361 
Status:  Unutilized 
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Comni  mti  22S3  sq.  ft.,  Mr,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use:(>nly 
4Bldii. 

Fort  Si|m  Houston 

San  Watonio  Co:  Bexar  TX  78234-5000 
Location:  #P8009C,  8027C,  8248C.  8256C 
Landholding  Agency:  Army 
Property  Number:  21199830362 
Statu^:;  Unutilized 
Comn^fent:  681  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

gai^e,  off-site  use  only 
3  Bid 

Fort  $^  Houston 
San  Aoitonio  Co:  Bexar  TX  78234-5000 
Location:  #P8012C,  8039C.  «224C 
Landholding  Agency:  Army 
Property  Number:  2  i  199S30363 
Statu9:|Unutilized 
Comment:  1185  sq.  ft.,  fair,  hazard  abatement 

ivqwired,  most  raceiii  ust)— iitsuicutni 

gar^^e,  off-site  use  only 

Bldg.  |%016 

Fort  Sqm  Houston 

San  Airitonio  Co:  Bexar  TX  78234-5000 

Landliolding  Agency:  Army 

Prope^y  Number:  21199830364 

Statud:  Unutilized 

Comment:  2347  sq.  ft.,  fair,  hazard  abatement 

reqi^red,  most  recent  use — housing,  off-site 

use  {(inly 

8  BlcUs. 

Fort  S^  Houston 

San  AHtonio  Co:  Bexar  TX  78234-5000 

Locatijcin:  #P8021,  8211,  8244,  8270.  8213, 

8229;  8243,  8266 
LandUtilding  Agency:  Army 
Property  Number  21199830365 
Status:  Unutilized 
Comment:  249  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  cply 

Bldg.  P-8022 

Fort  Sahi  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199830366 

Status  Unutilized 

Comment:  1849  sq.  ft.,  feir,  hazard  abatement 

requk«d,  most  recent  use — housing,  off-site 

usetaily 
SBldJi 

Fort  Sfain  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Locatiob:  *8022C,  8023C,  8106C,  8127C, 

82ok: 

Landholding  Agency:  Army 

Propem  Number:  21199830367 

Status!  Unutilized 

Commit:  513  sq.  ft.,  fair,  hazard  abatement 

reqt^ired,  most  recent  use — detached 

gara^,  off-site  use  only 
Bldgs.T8026,  P8028 
Fort  S^  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Prope?ttr  Number:  21199830369 
Status!  Unutilized 
Commje^t:  approx.  1850  sq.  ft.,  fair,  hazard 

abetment  required,  most  recent  use — 

houf  ing.  off-site  use  only 
3  Bldg^ 
Fort  S4in  Houston 


San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8028C,  P8143C,  P8150C 

Landholding  Agency:  Army 

Property  Number:  21199830370 

Status:  Unutilized 

Comment:  838  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
3Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8035C,  P8104C,  8236C 
Landholding  Agency:  Army 
Property  Number:  21199830372 
Status:  Unutilized 
Comment:  1017  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8102,  8106,  8108 
Landholding  Agency:  Army 
Property  Number:  21199830375 
Status:  Unutilized 
Comment:  approx.  2700  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldgs.  P8109,  P8137 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199830376 
Status:  Unutilized 
Comment:  1540  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldgs.  P8112,  P8228 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199830378 

Status:  Unutilized 

Comment:  1807  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  P8116,  8151,  8158 
Landholder  Agency:  Army 
Property  Number:  21199830380 
Status:  Unutilized 
Comment:  1691  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

Bldg.  P8117 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholder  Agency:  Army 

Property  Number:  21199830381 

Status:  Unutilized 

Comment:  1581  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

8  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  #P8118,  8121,  8125,  8153,  8119, 

8120,  8124,  8168 
Landholder  Agency:  Army 
Property  Number:  21199830382 
Status:  Unutilized 


Comment:  various  sq.  ft.,  fair,  hazard 
abatement  required,  most  recent  use — 
housing,  off-site  use  only 

Bldgs.  P8122,  P8123 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholder  Agency:  Army 

Property  Number:  21199830383  ' 

Status:  Unutilized 

Comment:  approx.  1400  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  P8126 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholder  Agency:  Army 
Property  Number:  21199830384 
Status:  Unutilized 
Comment:  1331  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

8  Bldgs. 

Fort  ^m  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  P8131C.  8139C,  8211C,  8231C, 

8243C, 8249C, 8261C 
Landholder  Agency:  Army 
Property  Number:  21199830386 
Status:  Unutilized 
Comment:  849  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldgs.  P8133,  P8134 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholder  Agency:  Army 
Property  Number:  21199830387 
Status:  Unutilized 
Comment:  approx.  2000  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldgs.  P8135,  P8136 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholder  Agency:  Army 
Property  Number:  21199830388 
Status:  Unutilized 
Comment:  approx.  1500  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
4  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P-8144,  8267,  8148,  8149 
Landholding  Agency:  Army 
Property  Number:  21199830389 
Status:  Unutilized 
Comment:  Approx.  2200  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use —  • 

housing,  off-site  use  only 
Bldg.  P8171 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199830392 
Status:  Unutilized 
Comment:  1289  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only  , 

Bldg.  P8172 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  211 99830393 
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Status:  Unutilized 

Comment:  1597  sq.  ft.,  &ir,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldgs.  P8173,  P8174 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830394 
Status:  Unutilized 
Comment:  Approx.  2200  sq.  ft.,  {air,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 

Bldg.  P8174C 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Ntunber  21199830395 

Status:  Unutilized 

Comment:  670  sq.  ft.,  bar,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8175 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830396 
Status:  Unutilized 
Comment:  2220  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
Bldg.  P8200 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830397 
Status:  Unutilized 
Comment:  892  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — officers 

quarters,  off-site  use  only 
Bldg.  P8200C 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830398 
Status:  Unutilized 
Comment:  924  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use-detached 

garage,  off-site  use  only 
Bldg.  P8205 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Niunber  21199830399 
Status:  Unutilized 
Comment:  1745  sq.  ft,  fair,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 
3  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Location:  #P8206.  8232,  8233 
Landholding  Agency:  Army 
Property  Number:  21199830400 
Status:  Unutilized 
Comment:  approx.  2400  sq.  ft.,  fair,  hazard 

abatement  required,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  P8245 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199830401 
Stattis:  Unutilized 


Comment:  2876  sq.  ft.,  fair,  hazard  abatement 
required,  most  recent  use — housing,  off-site 
use  only 

Bldgs.  P8262C,  8271C 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199830403 

Status:  Unutilized 

Comment:  1006  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use — detached 

garage,  off-site  use  only 
Bldg.  P8269 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199830404 
Status:  Unutilized 
Comment:  2396  sq.  ft.,  fail,  hazard  abatement 

required,  most  recent  use — housing,  off-site 

use  only 

20  Bldgs. 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Location:  *P8271,  8002,  8018,  8025,  8037, 

8100,  8130,  8132,  8138,  8140,  8142,  8145, 

8147,  8210,  8212,  8221,  8242.  8247,  8264, 

8257 
Landholding  Agency:  Army 
Property  Number  21199830405 
Status:  Unutilized 
Comment:  2777  sq.  ft.,  fair,  hazard  abatement 

required,  most  recent  use-housing,  off-site 

use  only 

Bldg.  P-1374 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21199840169 

Status:  Unutilized 

Comment:  111,448  sq.  ft.,  presence  of 
asbestos/lead  paint,  hazard  abatement 
responsibility,  most  recent  use — barracks, 
off-site  use  only 

Bldg.  P-1980 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199840170 

Status:  Unutilized 

Comment:  2989  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  hazard  abatement 

responsibility,  most  recent  use — ^radio 

system  station,  off-site  use  only 
Bldg.  P-1981 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199840171 
Status:  Unutilized 
Comment:  200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  hazard  abatement 

responsibility,  most  recent  use — generator 

plant,  off-site  use  only 
Bldg.  P-2396 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  21199840172 
Status:  Unutilized 
Comment:  1080  sq.  ft.,  presence  of  asbestos, 

hazard  abatement  responsibility,  most 

recent  use— generator  plant,  off-site  use 

only 
Bldg.  P-4226 


Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  21199840173 

Status:  Unutilized 

Comment:  1809  sq.  ft.,  presence  of  lead  paint, 
hazard  abatement  responsiblity,  most 
recent  use — storage,  off-site  use  only 

Bldg.  2840 

Fort  Hood 

Ft.  Hood  TX  76544- 

Landholding  Agency:  Army 

Property  Niunber  21199840175 

Status:  Unutilized 

Comment:  2250  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 

Bldg.  2841 

Fort  Hood 

Ft.  Hood  TX  76544- 

Landholding  Agency:  Army 

Property  Number  21199840176 

Status:  Unutilized 

Comment:  2220  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  2842 

Fort  Hood 

Ft.  Hood  TX  76544- 

Landholding  Agency:  Army 

Property  Number  21199840177 

Status:  Unutilized 

Comment:  2650  sq.  ft,  most  recent  use — 
admin.,  off-site  use  only 

Bldg.  2843 

Fort  Hood 

Ft.  Hood  TX  76544- 

Landholding  Agency:  Army 

Property  Number  21199840178 

Status:  Unutilized 

Comment:  8043  sq.  ft.,  most  recent  use — 
admin.,  off-site  use  only 

Bldg.  2844 

Fort  Hood 

Ft  Hood  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  21199840179 

Status:  Unutilized 

Comment:  8043  Sq.  st.,  most  recent  use- 
only 

Bldg.  2845 

Fort  Hood 

Ft.  Hood  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  21199840180 

Status:  Unutilized 

Comment:  8043  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  2846 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  21199840181 
Status:  Unutilized 
Comment:  8043  sq.  ft.,  most  recent  use — 

adntin.,  off-site  use  only 
Bldg.  36 
Fort  Hood 

Ft.  Hood  Co.  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  21199920204 
Status:  Unutilized 
Comment:  2250  sq.  ft.,  needs  repair,  most 

recent  use — ACS  center,  off-site  use  only 
Bldg.  37 
Fort  Hood 
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Ft.  Hood  po:  Coryell  TX  76544- 

Landholcting  Agency:  Army 

Property  Number:  21199920205 

Status:  U«utilized 

Commedti  2220  sq.  ft.,  needs  repair,  most 

recent  i  tse — storage,  off-site  use  only 
Bldg.  38 
Fort  Hoc  J 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property!  Number  21199920206 
Status:  Ui^utilized 
Comment^  2070  sq.  ft.,  needs  repair,  most 

recent  l^se — gen.  inst.,  off-site  use  only 
Bldg.  39 1  > 
FortHooU 

Ft.  Hoodi  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property jNumber:  21199920207 
Status:  Ljiiutilized 
Commenti  2220  sq.  ft.,  needs  repair,  most 

recent  kise — storage,  off-site  use  only 
Bldg.  41  J 
FortHooii 

Ft.  Hood  io:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Nvunber:  21199920208 
Status:  Unutilized 
Comment:  1750  sq.  ft.,  needs  repair,  most 

recent  ji^se — admin.,  off-site  use  only 
Bldgs.  4 
Fort  Hoo 

Ft.  Hood  (to:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  21199920209 
Status:  Unutilized 
Comment:  2750  sq.  ft.,  needs  repair,  most 

recent  fjse — admin.,  off-site  use  only 
Bldgs.  2ali-212 
Fort  Hood' 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21199920210 
Status:  Ufi|utilized 
Comment:! 8043  sq.  ft.,  needs  repair,  most 

recent  liee — admin.,  off-site  use  only 
Bldg.  213 
Fort  Hood; 

Ft.  Hood  Do:  Coryell  TX  76544- 
Landholaihg  Agency:  Army 
Property  Number:  21199920211 
Status:  Unutilized 
Comment:  7670  sq.  ft.,  needs  repair,  most 

recent  ^e— o{>erations,  off-site  use  only 
Bldg.  9191 1 
Fort  HoodJ 

Ft.  Hood  Go:  Coryell  TX  76544- 
Landholdiiig  Agency:  Army 
Property  Number:  21199920212 
Status:  Unutilized 
Comment:  11,800  sq.  ft.,  needs  repair,  most 

recent  ikie— Bde.  Hq.  Bldg.,  off-site  use 

only     II 

Bldg.  923 

Fort  Hood 

Ft.  Hood  qo:  Coryell  TX  76544- 

LandholdEUg  Agency:  Army 

Property  hhimber:  21199920213 

Status:  Ufutilized 

Comment;  4440  sq.  ft.,  needs  repair,  most 

recent  u$e — admin.,  off-site  use  only 
Bldg.  924  I 
Fort  Hoo(l 
Fort  Hoot  [i):  Coryell  TX  76544- 


Landholding  Agency:  Army 
Property  Number:  21199920214 
Status:  Unutilized 
Comment:  3500  sq.  ft.,  need  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  2304 
Fort  Hood 

Fort  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21199920215 
Status:  Unutilized 
Comment:  8043  sq.  ft.,  need  repair,  most 

recent  use — Avn.  Unit  Ops.,  off-site  use 

only 

Bldgs.  2306-2307 

Fort  Hood 

Fort  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property'Number:  21199920216 

Status:  Unutilized 

Comment:  8043  sq.  ft.,  need  reoair.  most 

recent  use — health  clinic,  off-site  use  only 
Bldg.  3203 
Fort  Hood 

Fort  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  21199920217 
Status:  Unutilized 
Comment:  1680  sq.  ft.,  need  repair,  most 

recent  use — car  wash,  off-site  use  only 
Bldgs.  3204-3205 
Fort  Hood 

Fort  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  NumlKr:  21199920218 
Status:  Unutilized 
Comment:  64  sq.  ft.,  need  repair,  most  recent 

use — storage,  off-site  use  only 
Bldgs.  3949-3950 
Fort  Hood 

Fort  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  21199920219 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  need  repair,  most 

recent  use — Bn.  Hq.  Bldg.,  off-site  use  only 
Bldg.  3951 
Fort  Hood 

Fort  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  NumhJer:  21199920220 
Status:  Unutilized 
Comment:  2500  sq.  ft.,  need  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  3952-3953 
Fort  Hood 

Fort  Hood  Co:  Coryell  TX  76544- 
Landhoiding  Agency:  Army 
Property  Number:  21199920221 
Status:  Unutilized 
Comment:  3100  sq.  ft.,  need  repair,  most 

recent  use — admin,  off-site  use  only 
Bldgs.  3954-3957 
Fort  Hood 

Fort  Hood  Co:  ODryell  TX  76544- 
Landholding  Agfency:  Army 
Property  Number:  211 99920222 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  need  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  3958 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 


Propety  Number:  21199920223 

Status:  Unutilized 

Comment:  3241  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  3959 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Propety  Number:  21199920224 
Status:  Unutilized 
Comment:  3373  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  3960-3962 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Propety  Nimiben  21199920225 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 

Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Propety  Number:  21199920226 

Status:  Unutilized 

Comment:  3100  sq.  ft,  needs  repair,  most 

recent  use — Bn.  Hq.  Bldg.,  off-site  use  only 
Bldg.  3966 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Propety  Number:  21199920Z27 
Status:  Unutilized 
Comment:  2741  sq.  ft.,  needs  repair,  most 

recent  use — Co.  Hq.  Bldg.,  off-site  use  only 
Bldgs.  3967-3969 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Propety  Niunber:  21199920228 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 
Bldgs.  3970-3971 
Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Propety  Number  211 99920229 
Status:  Unutilized 
Comment:  3241  sq.  ft.,  needs  repair,  most 

recent  use — admin.,  off-site  use  only 

Virginia 

Bldg.  T-192 

Fort  Monroe 

Ft.  Monroe  VA  23651- 

Landholding  Agency:  Army 

Propety  Number:  21199830416 

Status:  Unutilized 

Comment:  2804  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — hobby  shop, 

off-site  use  only 

Washington 

13  Bldgs.,  Fort  Lems 

A0402,  C0723,  C0726,  C0727,  CO90, 

CO907,  CC)922,  C0923,  C0926,  C092 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Propety  Number:  21199630199 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

use  only 
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7  Bldgs.,  Fort  Lewis 

A0438.  A0439,  CO901,  00910.  COQl 

Ft.  Lewis  Ckj:  Pierce  WA  98433-4500 

Landholding  Agency:  Army 

Property  Number:  21199630200 

Status:  Unutilized 

Conunent:  1144  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— dayroom  bldgs., 

off-site  use  only 
6  Bldgs..  Fort  Lewis 
CO908,  C0728.  C0921.  C0928,  ClOO 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  21199630204 
Status:  Unutilized 
Comment:  2207  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only 

Bldg.,  CO909,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Ijtndl»old!ng  .*.gency:  .*.jiny 

Property  Number  21199630205 

Status:  Unutilized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 

Bldg.,  CO920.  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  21199630206 

Status:  Unutilized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only 

Bldg.  CI  249,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  21199630207 

Status:  Unutilized 

Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  1164,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  21199630213 
Status:  Unutilized 
Comment:  230  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storehouse,  off-site 

use  only 

Bldgs.  1307,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  21199630216 

Status:  Unutilized 

Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  1309,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  21199630217 

Status:  Unutilized 

Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  2167,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  21199630218 

Status:  Unutilized 

Comment:  288  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — warehouse,  off-site 

use  only 


Bldg.  4078,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  211 996302 1 9 

Status:  Unutilized 

Comment:  10200  sq.  f^.,  needs  rehab,  possible 
asbestos/lead  paint,  most  recent  use- 
warehouse,  off-site  use  only 

Bldg.  9599,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number  21199630220 

Status:  Unutilized 

Comment:  12366  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — warehouse, 
off-site  use  only 

Bldg.  A1404,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  21199640570 

Statjs:  Unutilized 

Comment:  557  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  A1419,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199640571 
Status:  Unutilized 
Comment:  1307  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
11  Buildings 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  #EOl03-EOl06,  EO306,  E0315- 

E0316,  E0343-E0344,  E0353— E0354 
Landholding  Agency:  Army 
Property  Number  21199710143 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only 
Bldgs.  EO109,  EO350 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199710144 
Status:  Unutilized 
Conunent:  1165  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dayroom,  off-site 

use  only 
Bldgs.  EO120,  E0321,  E0338 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199710145 
Status:  Unutilized 
Comment:  3810  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only 

5  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  «EOl27,  E0136,  EO302,  EO204, 

EO330 
Landholding  Agency:  Army 
Property  Number:  21199710lilB 
Status:  Unutilized 
Comment:  2284  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — offices,  off-site  use 

only 
Bldg.  E0136 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 


Property  Number  21199710147 

Status:  Unutilized 

Comment:  3885  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only  , 

Bldgs.  E0158,  EO303 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199710148 
Status:  Unutilized 
Comment:  1675  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 
Bldg.  EO202 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199710149 
Status:  Unutilized 
Comment:  992  sq.  ft.,  possible  asb^stos'lead 

paint,  most  recent  use — office,  off-site  use 

only 
Bldg.  E0312 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Array 
Property  Number  21199710150 
Status:  Unutilized 
Comment:  3885  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only 

Bldg.  E0322 

Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199710151 

Status:  Unutilized 

Comment:  2250  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  E0325 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Nvimber  21199710152 
Status:  Unutilized 
Comment:  3336  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only 
Bldg.  E0329 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Numbed:  21199710153 
Status:  Unutilized 
Comment:  1843  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 

Bldg.  E0334 

Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  21199710154 

Status:  Unutilized 

Comment:  3779  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — ^recreation,  off-site 

use  only 
Bldg.  E0335 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199710155 
Status:  Unutilized 
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Comment:  2207  sq.  ft.,  possible  asbestos/lead 
paini ,  most  recent  use — dining  facility,  off- 
site  I  i  e  only 

Bldg.  ECI347 

Fort  Le » ris 

Fort  Le  K  ris  Co:  Pierce  W A  98433- 

Landholding  Agency:  Army 

Property  Number:  21199710156 

Status:  Unutilized 

Conun^ikt:  1800  sq.  ft.,  possible  asbestos/lead 

paini  ^most  recent  use — office,  off-site  use 

only 

Bldgs.  |:p349,  EOllO 
Fort  Leif  is 

Ft.  LeWife  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199710157 
Status:  |[^nutilized 

Conun^i|t:  1296  sq.  ft.,  possible  asbestos/lead 
Qost  recent  use — office,  off-site  use 


Fort  Lei 
Ft.  Lev 
Locatic 


ris 


( Co:  Pierce  WA  98433- 
.:  #E0351,  EO308,  EO207,  EO108 
Landhcllding  Agency:  Army 
Property  Number:  21199710158 
Status:  Unutilized 

Commant:  1144  sq.  ft.,  possible  asbestos/lead 
paint;  most  recent  use — dayroom,  off-site 
use  oiijly 

Bldgs.  1^^352,  EO307 
Fort  LeVis 

Ft.  Lewi*  Co:  Pierce  WA  98433- 
LandhoJding  Agency:  Army 
Property  Number:  21199710159 
Status:  Unutilized 

Commek^:  992  sq.  ft.,  possible  asbestos/lead 
painti  most  recent  use — office,  off-site  use 

Bldg.  E(pi355 

Fort  LeWis  "- 

Ft  Lewli  Co:  Pierce  WA  98433- 

Landhol^ing  Agency:  Army 

Property  Number:  21199710160 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  possible  asbestos/lead 

paints  piost  recent  use — training  facility, 

off-sitH  use  only 
Bldg.  bUo8.  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
PropertjJNumber:  21199720216 
Status:  fjputilized 
Commeiii:  7387  sq.  ft.,  2-story,  needs  rehab, 

possil^le  asbestos/lead  paint,  most  recent 

use — {itedical  clinic,  off-site  use  only 
Bldgs.  Bt011-Bl012,  Fort  Lewis 
Ft.  Lewisi  Co:  Pierce  WA  98433- 
Landho^ding  Agency:  Army 
Property  Number  21199720217 
Status:  Unutilized 
Comment:  992  sq.  ft.,  and  1144  sq.  ft.,  needs 

rehabi  possible  asbestos/lead  paint,  most 

recent  use — office,  off-site  use  only 
Bldgs.  0)509,  CO709,  CO720 
Fort  Lewis 

Ft.  Lewi  slCo:  Pierce  WA  98433- 
Landhotding  Agency:  Army 
Property  Number:  21199810372 
Status:  IHnutilized 
Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  I  leeds  rehab,  most  recent  use — 

storage  off-site  use  only 


4  Bldgs. 
Fort  Lewis 

C0511,  CO710,  C0711,  C0719 
Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199810373 
Status:  Unutilized 

Comment:  1,144  sq.  ft.,  possible  asbestos/lead 
paint,  needs  rehab,  most  recent  use — 
dayrooms,  off-site  use  only 
11  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  C0528,  CO701,  CO708,  C0721, 
C0526,  C0527,  CO702,  CO703,  CO706, 
CO707,  C0722 
Landholding  Agency:  Army 
Property  Number:  21199810374 
Status:  Unutilized 

Comment:  2207  sq.  ft.,  possible  asbestos/lead 
paint,  needs  rehab,  most  recent  use — 
dining,  off-site  use  only 
Bldg.  1021 

Fort  Lewis  . 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830418 
Status:  Unutilized 

Comment:  3724  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
carport,  off-site  use  only 
Bldg.  5162 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830419 
Status:  Unutilized 

Comment:  2360  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
office,  off-site  use  only 
Bldg.  A0631 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830422 
Status:  Unutilized 

Comment:  2207  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use^ 
dayroom,  off-site  use  only 
Bldg.  C1246 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830426 
Status:  Unutilized 

Comment:  7670  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
office,  off-site  use  only 
Bldg.  B0813 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830427 
Status:  Unutilized 

Comment:  1144  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint,  most  recent  use — 
office,  off-site  use  only 
Bldg.  B0812 
Fort  Lewis 

Fort  Lewis  Co;  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830428 
Status:  Unutilized 


Comment:  1144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

dayroom,  off-site  use  only 
Bldg.  B0228 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830429 
Status:  Unutilized 
Comment:  2739  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  C0409 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830431 
Status:  Unutilized 
Comment:  1948  sq.  ft,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

'■*r,-r,ae    .-ff—ita  .,„»  .,,.1.. 

Bldg.  9575 

Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199830432 

Status:  Unutilized 

Comment:  17,217  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — veh.  maint.,  off-site  use  only 
Bldg.  5224 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199830433 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

educ.  £bc.,  off-site  use  only 
Bldg.  9794 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Numter:  21199830435 
Status:  Unutilized 
Comment:  210  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

vet.  fac,  off-site  use  only 
Bldg.  4540 

Fort  Lewis  < 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199840183 
Status:  Unutilized 
Comment:  1200  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldg.  4541 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199840184 
Status:  Unutilized 
Comment:  880  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  4542 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199840185 
Status:  Unutilized 

Comment:  112  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
heat  plant,  off-site  use  only 
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Bldg.  4549 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  21199840186 

Status:  Unutilized 

Comment:  26220  sq.  ft.,  needs  rehab, 
presence  of  asbestos/lead  paint,  most 
recent  use — green  house  heat  plant,  off-site 
use  only 

Bldg.  UOOIB 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  21199920237 

Status:  Excess 

Comment:  54  sq.  ft  .needs  repair,  presence  of 
asbestos/lead  paint,  most  recent  use- 
control  tower,  off-site  use  only 

Bldg.  UOOlC 

Fort  I*wis 

Ft.  Lewis  Co:  Pierce  WA  98433-   • 

Landholding  Agency:  Army 

Property  Numbnr  21199920238 

Status:  Unutilized 

Comment  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only 
10  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  U002B,  U002C,  U005C,  U015I, 

U016E,  U019C.  U022A,  U028B,  0091A, 

U093C 
Landholding  Agency:  Army 
Property  Number  2119920239 
Status:  Excess 
Comment:  600  sq.  it.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 

6  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  U003A,  U004B,  U006C,  U015B, 

U016B.  U019B 
Landholding  Agency:  Army 
Property  Number  21199920240 
Status:  Unutilized 
Comment:  54  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.U004D 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21 199920241 
Status:  Unutilized 
Comment:  960  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

supply,  off-site  use  only 
Bldg.  U005A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920242 
Status:  Unutilized 
Comment:  360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldgs.  U006A,  U024A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21 199920243 
Status:  Excess 


Comment:  1440  sq.  ft,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
Bldgs.  U007A,  U021A 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199920244 
Status:  Excess 
Comment:  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  oaky 

7  Bldgs. 

Fort  Lewns 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  U014A,  U022B,  U023A.  U043B, 

U059B,  U060A,  UlOlA 
Landholding  Agency:  Army 
Property  Number  21199920245 
Status:  Excess 
Comment:  needs  repair,  presence  of  ast>estos/ 

lead  paint,  most  recent  use — ofc/tower/ 

support,  off-site  use  only 
Bldg.  U015J 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199920246 
Status:  Excess 
Comment:  144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 

Bldg.  UOIBB 

FortLewris 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  21199920247 

Status:  Unutilized 

Comment:  121  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
Bldg.  U018C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Nimiber  21199920248 
Status:  Unutilized 
Comment:  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  off-site  use  only 

Bldg.  U024B 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  21199920249 

Status:  Unutilized 

Comment  168  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  U024O 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920250 
Status:  Unutilized 
Comment:  120  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

ammo  bldg.,  off-site  use  only 
Bldg.  U027A 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199920251 
Status:  Unutilized 


Conmient:  64  sq.  ft.,  needs  repair,  presence 

of  asbestos/lrad  paint,  most  recent  use — 

tire  house,  off-site  use  only 
Bldgs.  U028A-U032A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Propwty  Number:  21199920252 
Status:  Unutilized 
Comment:  72  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 

Bldg.  U031A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920253 

Status:  Excess 

Comment:  3456  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint  most  recent  use — 

line  shed,  off-site  use  only 
Bldg.  U031C 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Numbw:  21199920254 
Status:  Unutilized 
Comment:  32  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

off-site  use  only 
Bldg.  U040D 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199920255 
Statiis:  Excess 
Comment:  800  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 

Bldgs.  U052C,  U052H 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  211 99920256 

Status:  Excess 

Comment:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — range  house,  off-site  use  only 
Bldgs.  U035A,  U035B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920257 
Status:  Excess 
Comment:  192  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
Bldg.  U035C 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199920258 
Status:  Excess 
Comment:  242  sq.  fl.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 

Bldg.  U039A 

Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  211 99920259 

Status:  Excess 

Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
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Bldg.  Ui)^9B 

FortLe 

Fort  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920260 

Status:  Excess 

Conunetit:  1600  sq.  ft.,  needs  repair,  presence 

of  asbBBtos/Iead  paint,  most  recent  use — 

grandstand/bleachers,  off-site  use  only 
Bldg.  U0d9C 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA-98433^ 
Landhotding  Agency:  Army 
Property  Number  21199920261 
Status:  Excess 
Comment;  600  sq.  ft.,  needs  repair,  presence 

of  asbeetos/lead  paint,  most  recent  use — 

suppdijt,  off-site  use  only 

Bldg.Ul)43A 

Fort  Le\  ^8 

Fort  Le^'ls  Co:  Pierce  W.*  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920262 

Status:  Excess 

CommeM:  132  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
Bldg.  U0$2A 
Fort  Lewis 

Fort  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920263 
Status:  Excess 
Comment:  69  sq.  ft.,  needs  repair,  presence 

of  asbe4tos/lead  paint,  most  recent  use — 

tower.  p£f-site  use  only 
Bldg.  UM2E 
Fort  Levlis 

Fort  Levfis  Co:  Pierce  WA  98433- 
Landholmng  Agency:  Army 
Property  Number  21199920264 
Status:  Excess 
Comment:  600  sq.  tl.,  needs  repair,  presence 

of  asb^«tos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  UQ52G 
Fort  LeWJB 

Fort  LeWi  Co:  Pierce  WA  98433- 
Landholdlng  Agency:  Army 
Property  Number  21199920265 
Status:  Excess 
Commeilt^  1600  sq.  ft.,  needs  repair,  presence 

of  asb^itos/lead  paint,  most  recent  use — 

shelte^,!  off-site  use  only 

3  Bldgs.  I  j 

Fort  Lev4i^ 

Fort  Lewis  Co:  Pierce  WA  98433- 

Location;  U058A,  U103A,  U018A 

Landhol^ng  Agency:  Army 

Property!  Number:  21199920266 

Status:  E$«:ess 

Commeiiti  36  sq.  ft.,  needs  repair,  presence 

of  asbd^os/lead  paint,  most  recent  use — 

control  tower,  off-site  use  only 
Bldg.  UO^A 
Fort  Le^i^ 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920267 
Status:  Excess 
Comment  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  c  ff-site  use  only 
Bldg.  UO^iB 


Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920268 

Status:  Excess 

Comment:  680  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

range  house,  off-site  use  only 
4  Bldgs. 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Location:  UlOlB,  UlOlC,  U507B,  U557A 
Landholding  Agency:  Army 
Property  Number:  21199920269 
Status:  Excess 
Comment:  400  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  off-site  use  only 
Bldg.  U102B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
LandholdinR  .^Rency:  .^rmy 
Property  Number:  21199920270 
Status:  Excess 
Comment:  1058  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
Bldg.  U108A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  9843S- 
Landholding  Agency:  Army 
Property  Number:  21199920271 
Status:  Excess 
Comment:  31,320  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — line  shed,  off-site  use  only 
Bldg.  UllOB 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920272 
Status:  Excess 
Comment:  138  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support,  off-site  use  only 

6  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  UlllA,  U0I5A,  U024E,  U052F, 

U109A,  UllOA 
Landholding  Agency:  Army 
Property  Number:  21199920273 
Status:  Excess 
Comment:  1000  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

support/shelter/mess,  off-site  use  only 
Bldg.  U112A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920274 
Status:  Excess 
Comment:  1600  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
Bldg.  U115A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920275 
Status:  Excess 
Comment:  36  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

tower,  off-site  use  only 
Bldg.  U507A 


Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920276 

Status:  Excess 

Comment:  400  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

suppK)rt,  off-site  use  only 
Bldg.  U516B 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920277 
Status:  Excess 
Comment:  5000  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shed,  off-site  use  only 

7  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  F0002,  F0004,  F0003,  F0005, 

F0006,  F0008.  F0009 
Landholding  Agency:  Army 
Property  Number:  21199920278 
Status:  Excess 
Comment:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storehouse,  off-^lte  use  only 
Bldg.  F0022A 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920279    . 
Status:  Excess 
Comment:  4373  sq.  ft,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

gen.  inst.,  off-site  use  only 
Bldg.  F0022B 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920280 
Status:  Excess 
Comment:  3100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  C0120 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920281 

Status:  Excess 

Conmient:  384  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

scale  house,  o£t«ite  use  only 
Bldg.  A0220 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920282 
Status:  Excess 
Comment:  2284  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

club  facility,  off-site  use  only 
18  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  A0337.  A0617,  B0820.  B0821, 

C0319,  C0833,  C0310,  C0311,  C0318, 

C1019,  D0712,  D0713.  D0720,  D0721. 

D1108,  D1153,  ClOll,  C1018 
Landholding  Agency:  Army 
Property  Number:  21199920283 
Status:  Excess 
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Comment:  1144  sq.  ft.,  needs  repair,  (nesence 

of  asbestos/lead  paint,  most  recent  use — 

day  room,  off-site  use  only 
Bldg.  A0334 
Fort  Levns 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920284 
Status:  Excess 
Comment;  1092  sq.  it.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

sentry  station,  off-site  use  only . 
7  Bldgs. 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Location:  C0302,  C0303,  C0306,  C0322. 

C0323.  C0326,  C0327 
Landholding  Agency:  Army 
Property  Number:  21199920285 
Status:  Excess 
CoiniB^nt;  2340  '^^  ft    ^iceds  rs^air,  ^rsssncc* 

of  asbestos/lead  paint,  most  recent  use — 

barracks,  off-site  use  only 

12  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  C1002,  C1003,  C1006,  C1007, 

C1022.  C1023,  C1026,  C1027,  C1207, 

C1301,  C13333.  C1334 
Landholding  Agency:  Army 
Property  Number:  21199920287 
Status:  Excess 
Comment:  2360  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

barracks,  off-site  use  only 
Bldgs.  ElOlO 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199920288 
Status:  Excess 
Comment:  148  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

gas  station,  off-site  use  only 

Bldgs.  D1154 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920289 

Status:  Excess 

Comment:  1165  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

day  room,  off-site  use  only 
Bldg.  01205 
Fort  L8%vis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920290 
Status:  Excess 
Comment:  87  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storehouse,  off-site  use  only 
Bldg.  01259 
Fort  Le%vis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920291 
Status:  Excess 
Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  0126 
Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433- 


Landholding  Agency:  Army 

Property  Number:  211999202892 

Status:  Excess 

Comment:  45  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shelter,  off-site  use  only 
Bldg.  B1410 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920293 
Status:  Excess 
Comment:  3108  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

motor  repair,  off-site  use  only 
Bldg.  1445  f 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920294 
Status:  Excess 
Comment:  144  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

generator  bldg.,  off-site  use  only 
Bldg.  02082 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920295 
Status:  Excess 
Comment:  16  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  tise — 

storage,  off-site  use  only 
Bldgs.  03091,  03099 
FortLewris 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  211 99920296 
Status:  Excess 
Comment:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — sentry  station,  off-site  use  only 
Bldgs.  03100.  3101 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920297 
Status:  Excess 
Comment:  various  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  4040 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920298 
Status:  Excess 
Comment:  8326  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

shed,  off-site  use  only 

Bldgs.  4072,  5104  ^ 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920299 

Status:  Excess 

Comment:  24/36  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  4295 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  21199920300 


Status:  Excess 

Comment:  48  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  5170 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920301 

Status:  Excess 

Comment:  19,411  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — store,  off-site  use  only 
Bldg.  6191 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  211 99920303 
Status:  Excess 
Comment:  3663  sq.  ft.,  needs  repair,  presence 

of  asbestos/iead  paint,  most  recent  use — 

exchange  branch,  off-site  use  only 
Bldgs.  08076,  08080 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920304 
Status:  Excess 
Comment:  3660/412  sq.  ft.,  needs  repair, 

presence  of  asbestos/iead  paint,  off-site  use 

only 
Bldg.  08093 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920305 
Status:  Excess 
Conmient:  289  sq.  ft.,  needs  repair,  presence 

of  asbestos/iead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  8279 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920306 

Status:  Excess 

Comment:  210  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

fuel  disp.  fee.,  off-site  use  only 

Bldg.  8280,  8291 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920307 

Status:  Excess 

Comment:  800/464  sq.  ft.,  needs  repair, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  8956 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920308 
Status:  Excess 
Comment:  100  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint  most  recent  use — 

storage,  off-site  use  only 
Bldg.  9530 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920309 
Status:  Excess 
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Comm^ht:  64  sq.  ft.,  needs  repair,  presence 

of  asqestos/lead  paint,  most  recent  use — 

sentl]^  station,  off-site  use  only 
Bldg.  9374 
Fort  Lewis 

Ft.  LeWls  Co:  Pierce  WA  98433- 
Landhojding  Agency:  Army 
Property  Number:  21199920310 
Status:)  Excess 
Conun^tit:  6005  sq.  ft.,  needs  repair,  presence 

of  asbbstos/lead  paint,  most  recent  use — 

veh.  ^op.,  off-site  use  only 
Bldg.  91^ 
Fort  Lc^is 

Ft.  Levels  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920311 
Status:  Excess 
Conune&t:  36  sq.  ft.,  needs  repair,  presence 

of  asl)pstos/lead  paint,  most  recent  use — 

gas  station,  off-site  use  only 
Bldg.  9$|39 
FortLeWis 

Ft.  LeWi  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920313 
Status:  Excess 
Commett:  600  sq.  ft.,  needs  repair,  presence 

of  as^stos/lead  paint,  most  recent  use — 

recre0|don,  off-site  use  only 
Bldg.  Eb324 
Fort  Leji^is 

Ft.  LeWife  Co:  Pierce  WA  98433- 
Landhdlding  Agency:  Army 
Property  Number  21 199920314 
Status:  l^cess 
Commdilt:  2207  sq.  ft.,  needs  repair,  presence 

of  asii0stos/lead  paint,  most  recent  use — 

storag^,  off-site  use  only 

Land  m  State) 

Georgia  [ 

Land  (lUilbed) 
FortBeiming 

Ft.  BenUng  Co:  Muscogee  GA  31905- 
LandhcUping  Agency:  Army 
ProperW  Number  21199440440 
Status:  Unutilized 

Comme|i|t:  17.3  acres  extending  1.24  miles, 
no  kij(^wn  utilities  potential 

Miime 

Land 

Twin  C(ties  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landhoiding  Agency:  Army 

Property  Number:  21199120269 

Status:  Unutilized 

Comment:  Approx.  49  acres,  possible 

contanination,  secured  area  with  alternate 

access 

Nevada!  i 

Parcel  \\ 

Hawthojtpe  Army  Ammunition  Plant 
Hawtholitie  Co:  Mineral  NV  89415- 
Locatioti:  At  foot  of  Eastern  slope  of  Mount 

Grant  in  Wassuk  Range  &  S.W.  edge  of 

Walker  Lane 
Landbol^ing  Ageiicy:  Army 
Property  SNumber:  21199012049 
Status:  Unutilized 
Conmienk:  160  acres,  road  and  utility 

easen)^nts,  no  utility  hookup,  possible 

flooding  problem 
Parcels 


Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  At  foot  of  Eastern  slope  of  Mount 

Grant  in  Wassuk  Range  &  S.W.  edge  of 

Walker  Lane 
Landholding  Agency:  Army 
Property  Number:  21199012056 
Status:  Unutilized 
Comment:  1920  acres;  road  and  utility 

easements;  no  utility  hookup;  possible 

flooding  problem 

Parcel  C 

Hawihome  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Location:  South-southwest  of  Hawthorne 
along  HWAAP's  South  Magazine  Area  at 
Western  edge  of  State  Route  359 

Landholding  Agency:  Army 

Property  Number:  21199012057 

Status:  Unutilized 

Comment:  85  acres;  road  and  utility 
easements;  no  utility  hookup 

Parcel  D 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Location:  South-southwest  of  Hawthorne 
along  HWAAP's  South  Magazine  Area  at 
western  edge  of  State  Route  359 

Landholding  Agency:  Army 

Property  Number:  21199012058 

Status:  Unutilized 

Comment:  955  acres;  road  and  utility 
easements;  no  utility  hookup 

New  Yoric 

Land— 6.965  Acres 
Dix  Avenue 

Queensbury  Co:  Warren  NY  12801- 
Landholding  Agency:  Army 
Property  Number:  21199540018 
Status:  Unutilized 

Comment:  6.96  acres  of  vacant  land,  located 
in  industrial  area,  potential,  utilities 

Texas 

Old  Camp  Bullis  Road 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199420461 

Status:  Unutilized 

Comment:  7.6  acres,  rural  gravel  road 

Castner  Range 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  21199610788 

Status:  Unutilized 

Comment:  approx.  56.81  acres,  portion  in 

floodway,  most  recent  use — recreation 

picnic  park 

Suitable/Unavailable  Propertias 

Buildings  (by  State) 

Georgia 

Bldg.  4090 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21199630007 
Status:  Underutilized 
Comment:  3530  sq.  ft.,  most  recent  use^ 
chapel,  off-site  use  only 

Kansas 

Bldg.  P-295 


Fort  Leavenworth  *^ 

Leavenworth  Co:  L,eavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  21199810296 

Status:  Unutilized 

Comment:  3480  sq.  ft.  concrete,  most  recent 

use — storage  underground,  off-site  use  only 
Missouri 

Bldgs.  1367, 1368, 1371, 1372 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  21199820173 

Status:  Unutilized 

Conunent:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  4970 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199820185 
Status:  Unutilized 
Comment:  5000  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 

New  York 

Bldg.  T-2215 

Fort  Drum 

Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21199840162 

Status:  Unutilized 

Comment:  7670  sq.  ft.,  most  recent  use — 

quarters,  off-site  use  only 
Bldg.  T-2216 
Fort  Drum 

Co:  Jefferson  NY  13602- 
liandholding  Agency:  Army 
Property  Number:  21199840162 
Status:  Underutilized 
Comment:  7670  sq.  ft.,  most  recent  use — 

quarters,  off-site  use  only 

Texas 

Bldg.  P-2000,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  21199220389 

Status:  Underutilized 

Comment:  49,542  sq.  ft.,  3-story  brick 

structure,  within  National  Landmark 

Historic  District 
Bldg.  P-2001,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199220390 
Status:  Underutilized 
Comment:  16,539  sq.  ft.,  4-story  brick 

structure,  within  National  Landmak 

Historic  District 

Land  (by  State) 

North  Carolina 

.92  Acre— Land 

Military  Ocean  Terminal, 

Sunny  Point 

Southport  Co:  Brunsvdck  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number:  21199610728 

Status:  Underutilized 
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Comment:  municipal  drinking  waterwell, 

restricted  by  explosive  safety  rags.,  New 

Hanover  County  Buffer  2^ne 
10  Acre — Land 
Military  Ocean  Terminal, 
Sunny  Point 

Sbuthport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number:  21199610729 
Status:  Underutilized 
Comment:  mimicipal  park,  restricted  by 

explosive  safety  regs.,  New  Hanover 

County  Buffer  Zone 
257  Acre— Land 
Military  Ocean  Terminal, 
Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number.  21199610730 
Status:  Underutilized 
Comment:  state  park,  restricted  by  explosive 

safety  regs..  New  Hanover  County  Buffer 

Zone 

24.83  acres — ^Tract  of  Land 

Military  Ocean  Terminal, 

Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number:  21199620685 

Status:  Underutilized 

Comment:  24.83  acres,  municipal  park,  most 

recent  use — New  Hanover  County 

explosive  buffer  zone 

Texas 

Vacant  Land,  Fort  Sam  Houston 

All  of  Block  1800,  Portions  of  Blocks  1900, 

3100  and  3200 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21199220438 
Status:  Unutilized 
Comment:  210.83  acres,  85%  located  in 

floodplain,  presence  of  unexploded 

ordnance,  2  land  fill  areas 

SuhabWTo  Be  Exceased 

Buildings  (by  State) 
Idaho 

Moore  Hall  U.S.  Army  Rsve  Ctr 

1575  N.  Skyline  Dr. 

Idaho  Falls  Co:  Bonneville  ID  83401- 

Landholding  Agency:  Army 

Property  Number:  21199720207 

Status:  Unutilized 

Comment:  12582  sq.  ft.,  dental  clinic  in 
mobile  home,  1138  sq.  ft.,  maint  shop, 
good  condition,  possible  asbestos 

Illinois 

WARD  Army  Reserve  Center 

1429  Northmoor  Road 

Peoria  Co:  Peoria  IL  61614-3498 

Landholding  Agency:  Army 

Property  Number  21199430254 

Status:  Unutilized 

Comment:  2  bldgs.  on  3.15  acres,  36451  sq. 
ft.,  reserve  center  ft  warehouse,  presence  of 
asbestos,  most  recent  use — office/shortage/ 
training 

Stenafich  Army  Reserve  Center 
1600  E.  Willow  Road 
Kankakee  Co:  Kankakee  IL  60901-2631 
Landholding  Agency:  Army 
Property  Number  21199430255 


Status:  Unutilized 

Comment:  2  bldgs. — reserve  center  ft  vehicle 
maint.  shop  on  3.68  acres,  5641  sq.  ft., 
most  recent  use — ofRce/storage/training, 
presence  of  asbestos 

Indiana 

Bldg.  27,  USARC  Paulsen 

North  Judson  Co:  Starke  IN  46366- 

Landholding  Agency:  Army 

Property  Number:  21199610669 

Status:  Unutilized 

Comment:  10379  sq.  ft.,  presence  of  asbestos, 

most  recent  use — office/storage/training 
Bldg.  36,  USARC  Paulsen 
North  Judson  Co:  Starke  IN  46366- 
Landholding  Agency:  Army 
Property  Number  21199610670 
Status:  Unutilized 
Comment:  1802  sq.  ft.,  presence  of  asbestos, 

most  recent  use — ^vehicle  maintenance 

Kansas 

U.S.  Army  Reserve  Center  Annex 
800  South  29th  St. 
Parsons  KS 

Landholding  Agency:  Army 
Property  Number  21199720208 
Status:  Unutilized 

Comment:  3157  sq.  ft.,  l-story,  reserve  center 
annex  and  storage 

New  York 

Bldgs.  P-1  and  P-2 

Olean  Reserve  Center 

423  Riverside  Drive 

Olean  Co:  Cattaraugus  NY  14760- 

Landholding  Agency:  Army 

Property  Number  21199540017 

Status:  Unutilized 

Comment:  4464  sq.  ft.  reserve  center/1325  sq. 

ft.  motor  repair  shop,  1  story  each,  concrete 

block/brick  frame,  on  3.9  acres 

Reserve  Center 

PFC.  Robert  J.  Manvllle 

USARC 

1205  Lafayette  Street 

Ogdensburg  Co:  St.  Lawrence  NY  13669- 

Landholding  Agency:  Army 

Property  Number  21199710241 

Status:  Unutilized 

Comment:  11,540  sq.  ft.,  good  condition. 

Motor  Repair  Shop 

PFC.  Robert  J.  Manville 

USARC 

1205  Lafayette  Street 

Ogdensburg  Co:  St.  Lawrence  NY  13669- 

Landholding  Agency:  Army 

Property  Number  21199710242 

Status:  Unutilized 

Conmient:  2524  sq.  ft.,  good  condition 

Wisconsin 

U.S.  Army  Reserve  Center 

2310  Center  Street 

Racine  Co:  Racine  WI  53403-3330 

Landholding  Agency:  Army 

Property  Number:  21199620740 

Status:  Unutilized 

Comment:  3  bldgs.  (14,137  sq.  ft.)  on  3  acres, 

needs  repair,  most  recent  use — ofBce/ 

storage/training 

Land 

California 

U.S.  Army  Reserve  Center 
Mountain  Lakes  Industrial  Park 


Redding  Co:  Shasta  CA 
Landholding  Agency:  Army 
Property  Number:  21199610645 
Status:  Unutilized 

Comment:  5.13  acres  within  a  light  industrial 
park 

Tennessee 

Railroad  Bed 
Fort  Campbell 
Jack  Miller  Blvd. 
Clarksville  TN 
Landholding  Agency:  Army 
Property  Number  21199840189 
Status:  Unutilized 
Comment:  Approx.  6.06  acres 

Unmltable  Propertie* 

Buildings  (by  State) 
Alabama 

200  Bldgs. 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

Landholding  Agency:  Army 

Property  Number  219014015,  219430286, 
219530034,  219530045,  219630015- 
219630017,  219710163-219710170, 
219720005-2196720006,  219720015, 
2197420003,  219810011-219810023, 
2198200011,  219820015,  21199840008- 
21199840012, 21199910003-21199910006, 
21199920010-21199920028, 
21199930010-21199930018.  21199930110 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 
deteriorated.) 

105  Bldgs. 

Ft.  Rucker  Co:  Dale  AL  36362 

Landholding  Agency:  Army 

Property  Number:  219310016,  219330003, 
219340116,  219340124,  219410022, 
219440094,  219520057-219520058, 
2196300011,  219640440,  219710091, 
219730008-219730011.  219740004, 
219740006,219810010,219830001- 
219830007,  21199840006. 21199910001. 
21199930019 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  25203,  25205-252307,  25209,  25501. 
25503,  25505.  25507.  25510 

Fort  Rucker 

Stagefteld  Areas 

Ft.  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number  219410020-219410021 

Status:  Unutilized 

Reason:  Secured  area 

7  Bldgs. 

Anniston  Army  Depot 

Anniston  AL  36201 

Landholding  Agency:  Army 

Property  Number  219740001-219740002. 
21199840001-2119840005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Alaska 

17  Bldgs. 

Fort  Greely 

Ft.  Greeley  AK  99790- 

Landholding  Agency:  Army 

Property  Number  219210124-219210125. 

219220320-219220332.  219520064 
Status:  Unutilized 


i\L  35898- 


21199930110 
3  extensively 


i209,  25501. 
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Reason:  p  Ktensive  deterioration 

18  Bldgslj  Fort  Wainwrright 

Ft.  Waink^ght  AK  99703 

Landbol(l|lng  Agency:  Army 

Property  Number:  219710090,  219710195- 
21971pl98. 219810002-219810007, 
211999^0001, 21199930001-21199930003 

Status:  Uiutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  area,  Floodway 
(Somej^  extensively  deteriorated) 

Bldg.  15^)1,  Fort  Greely 

Ft.  Greely  AK  99505 

Landholmng  Agency:  Army 

Property]  Number:  219240327 

Status:  Unutilized 

Reason:  ^bcured  Area 

Sullivan|Koadhouse.  Fort  Greely 

Ft.  GreelW  AK 

Landholdtng  Agency:  Army 

Property  Number:  219430291 

Status:  Unutilized 

Reason:  (pensive  deterioration 

28  Bldgs[,i  Fort  Richardson 
Ft.  Richanlson  AK  99505 
Landhol^ng  Agency:  Army 
Fropertylflumber:  219710199-219710220. 

2 1 1 99fi$0005-2 1 1 99930009 
Status:  IMutilized 
Reason:  uctensive  deterioration 

Arizona  I 

32Bld^| 

Navajo  Ijapot  Activity 

Bellemont  Co:  Coconino  AZ  86015- 

Location;  12  miles  west  of  Flagstaff.  Arizona 

on  1-40 
Landholdtng  Agency:  Army 
Property  Number:  219014560-219014591 
Status:  Underutilized 
Reason:  ^^cured  Area 
10  proper^es:  753  earth  covered  igloos;  above 

ground  Standard  magazines 
Navajo  CMpot  Activity 
Bellemo^t  Co:  Coconino  AZ  86015— 
Location;  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholdtng  Agency:  Army 
Property  Number:  219014592-219014601 
Status:  l^derutilized 
Reason:  $6cured  Area  . 
9  Bldgs. 

Navajo  Dqpot  Activity 
Bellemoot  Co:  Coconino  AZ  86015-5000 
Location:  12  miles  west  of  Flagstaff  on  1-40 
Landholdtng  Agency:  Army 
Property  Number:  219030273-219030274. 

21912Q175-219120181 
Status:  Ihutilized 
Reason:  $0cured  Area 
3  Bldgs.  I  \ 

Yiuna  PrpVing  Ground 
Yuma  Co:  AZ  85365 
Landholdtng  Agency:  Army 
Property  Number:  211 99920030- 

21199^30032 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.47di7 
Fort  Huaf:huca 

Sierra  Vi^ta  Co:  Cochise  AZ  8563S 
Landholdtng  Agency:  Army 
Property  Number:  21199930020 
Status:  Excess 
Reason:  Extensive  deterioration 


Arkansas 

7  Bldgs. 

Pine  Bluff  Arsenal 

Pine  Bluff  Co:  Jefferson  AR  71602-9500 

Landholding  Agency:  Army 

Property  Number:  219420138-219420142, 

219440077.  21199910007 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
177  Bldgs..  Fort  Chaffee 
Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 
Landholding  Agency:  Army 
Property  Number:  219630019-219630029. 

219640462-219640477 
Status:  Unutilized 
Reason:  Extensive  deterioration 

California 

BIdg.  18 

Riverbank  Army  Ammunition  Plant 

53GC  Ciaua  Road 

Riverbank  Co:  Stanislaus  CA  95367- 

Landholding  Agency:  Army 

Property  Number:  219012554 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
11  Bldgs..  Nos.  2-8. 156. 1, 120. 181 
Riverbank  Army  Ammunition  Plant 
Riverbank  Co:  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number:  219013582-219013588. 

219013590, 219240444-219240446 
Status:  Underutilized 
Reason:  Secured  Area 

9  Bldgs. 

Oakland  Army  Base 

Oakland  Co:  Alameda  CA  94626-5000 

Landholding  Agency:  Army 

Property  Number:  219013903-219013906. 

219120051.  219340008-219340011 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated.) 

Bldgs.  13. 171. 178  Riverbank  Ammun  Plant 

5300  Claus  Road 

Riverbank  Co;  Stanislaus  CA  95367- 

Landholding  Agency:  Army 

Property  Number:  219120162-219120164 

Status:  Underutilized 

Reason:  Secured  Area 

14  Bldgs. 

DDDRW  Shape  Facility 

Tracy  Co:  San  Jaoquin  CA  95331 

Landholding  Agency:  Army 

Property  Number:  219430025-219430026. 
219430032-219430033,  219610289- 
219610296, 219740008,  21199930021 

Status:  Unutilized 

Reason:  Secured  Area 

6  Buildings . 

Oakland  Army  Base 

Oakland  Co:  Alameda  CA  94626 

Location:  Include:  90,  790.  792.  807.  829.  916 

Landholding  Agency:  Army 

Property  Number:  219510097 

Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 

flammable  or  explosive  material 
Bldgs.  29.  39.  73.  154,  155,  193,  204,  257 
Los  Alamitos  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number:  219520040 
Status:  Unutilized 


Reason:  Extensive  deterioration 

Bldgs.  1103. 1131,  1120 

Park  Reserve  Forces  Training  Area 

Dublin  Co:  Alameda  CA  94568-5201 

Landholding  Agency:  Army 

Property  Number:  219520056,  219830010 

Status:  Unutilized 

Reason:  Extension  deterioration 

12  Bldgs. 

Sierra  Army  Depot 

Herlong  Co:  Lasisen  CA  96113 

Landholding  Agency:  Army 

Property  Number:  21199840015- 

2 1 199840022 , 2 1 199920033-21 199S2U036 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
448  Bldgs. 
Camp  Roberts 

Camp  Roberts  Co:  San  Obispo  CA 
Landholding  Agency:  Army 
Property  Number:  21199730014,  219S20192- 

219820235 
Status:  Excess 
Reason:  Secured  Area;  Extension  ^ 

deterioration 
5  Bldgs. 

Presidio  of  Monterey  Aimex 
Seaside  Co:  Monterey  CA  93944 
Landholding  Agency:  Army 
Property  Number:  219810380-219810381. 

21199930106-21199930108 
Status:  Unutilized 
Reason:  Extensive  deterioration 
21  Bldgs. 
Fort  Irwin 

Ft.  Irwin  Co:  San  Bernardino  CA  92310 
Landholding  Agency:  Army 
Property  Number.  21199920037-2119920038 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

Colorado 

Bldgs.  T-317,  T-412,  431.  433 

Rocky  Mountain  Arsenal 

Commerce  Co:  Adams  CO  80022-2180  . 

Landholding  Agency:  Army 

Property  Number:  219320013-219320016 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area; 
Extensive  deterioration 

46  Bldgs.  Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219610317,  219620400. 
219710093,  219710173,  219730015, 
219730017,  219830020-219830032, 
21199910008-2199910010,  21199930022- 
21199930025 

Status:  Unutilized 

Reason:  Extension  deterioration 

15  Storage  Sheds  ' 

Pueblo  Chemical  Depot 

Pueblo  CO  81006-9330 

Landholding  Agency:  Army 

Property  Number:  219830011 

Status:  Unutilized 

Reason:  Extension  deterioration 

Connecticut 

Bldgs.  DKOOl.  DKL05,  DKLlO 

USARC  Middleton 

Middletown  Co:  Middlesex  CT  06457-1809 
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Landholding  Agency:  Army 

Property  Number  219810024-219810026 

Statiis:  Unutilized 

Reason:  Extensive  deterioration 

Georgia 

Fort  Stewart 

Sewage  Treatment  Plant 

Ft.  Stewart  Co:  Hinesville  GA  31314- 

Landholding  Agency:  Army 

Property  Number:  219013922 

Status:  Unutilized 

Reason:  Sewage  treatment 

Facility  12304 

Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 

Location:  Located  off  Lane  Avenue 

Landholding  Agency:  Army 

Property  Number:  219014787 

Status:  Unutilized 

Reason:  Wheeled  vehicle  grease/inspection 
rack 

231  BldgB. 

Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219220269, 219320026. 
2194100S&-219410061,  219410071- 
219410072,  219410100-219410115, 
219520067, 219610330-219610331, 
219610336,  219630044-219630067, 
219640011-219640037,219710094, 
219730019-219730020,  219810027, 
219830034-219830067,  21199910011- 
21199910012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

3  Bldgs.,  Fort  Beiming 

Ft  Boming  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number  219220335-219220337 

Status:  Unutilized 

Reason:  Detached  lavatory 

35  Bldgs.,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Propwty  Number  219520150,  219610320- 
219610321,  219640046,  219720017- 
219720022,  219810028-219810031, 
219810035, 219830073-219830083, 
21199930030-21199930037,  21199930109 

Status:  Unutilized 

Reason:  Extensive  deterioration 

17  Bldgs. 

Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30050 

Landholding  Agency:  Army 

Property  Number:  219620815,  21199920044- 

21199920051,  21199930026-21199930029 
Status:  Unutilized 
Reason:  Extensive  deterioration;  Seciired 

Area 

2  Bldgs.,  Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314 

Landholding  Agency:  Army 

Property  Number  219740012-21970013 

Status:  Unutilized 

Reason:  Extensive  Deterioration 

5  Bldgs.,  Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409 

Landholding  Agency:  Army 

Property  Number:  219610326,  219620413, 

219630034.  219740010. 219830068 
Status:  Unutilized 
Reason:  Extensive  deterioration 


14  Bldgs. ,  Fort  McPherson 

Ft.  McPherson  Co:  Fulton  GA  30330-5000 

Landholding  Agency:  Army 

Property  Number  21199920040- 

21199920043 
Status:  Unutilized 
Reason:  Secured  Area 

Hawaii 

PU-01,  02,  03,  04.  05.  06.  07.  08,  09. 10, 11 

Schofield  Barracks 

Kolekole  Pass  Road 

Wahiawa  Co:  Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219014836-219014837 

Status:  Unutilized 

Reason:  Secured  Area 

P-3384,  T-1089,  T-1093 

Schofield  Barracks 

Wahiawa  Co:  Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Pruuorty  Numbttr:  219n.')n.')Al,  21199930039 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  T-1305.  S-1320 

Wheeler  Army  Airfield 

Wahiawa  HI  96857 

Landholding  Agency:  Army 

Property  Number  219610348,  21199930038 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  T-226  T-224 
Dillingham  Military 
Reservation 
Wahiawa  Co:  HI  96857 
Landholding  Agency:  Army 
Property  Number  21199930040 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Illinois 

Bldgs.  58,  59  and  72,  69,  64. 105. 135 

Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61299-5000 

Landholding  Agency:  Army 

Property  Number  219110104-219110108, 

219620427 
Status:  Unutilized 
Reason:  Secured  Area 

Bldgs.  133. 141  Rock  Island  Arsenal 

Gillespie  Avenue 

Rock  Island  Co:  Rock  Island  IL  61299- 

Landholding  Agency:  Army 

Property  Number  219210100.  219620428 

Status:  Unutilized 

Reason:  Extensive  deterioration 

13  Bldgs.  Savanna  Army  Depot  Activity 
Savaima  Co:  Carroll  IL  61074 
Landholding  Agency:  Army 
Property  Number  219230126-219230127, 

219430326-219430335,  219430397 
Status:  Unutilized 
Reason:  Extensive  deterioration 
18  Bldgs. 

Charles  Melvin  Price  Support  Center 
Granite  City  Co:  Madison  IL  62040 
Landholding  Agency:  Army 
Property  Number  219710096,  219820027- 

219820028,  21199930042-21199930053 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration;  Floodway 

Indiana 

181  Bldgs. 

Newport  Army  Ammunitidn  Plant 


Newport  Co:  Vermillion  IN  47966- 

Landholding  Agency:  Army 

Property  Number  219011584,  219011586- 
219011587, 219011589-219011590. 
219011592-219011627.  219011629- 
219011636. 219011638-219011641, 
219210149-219210151. 219220220. 
219230032-219230033.  219430336- 
219430338.  219520033,  219520042. 
219530075-219530097,  219740021- 
219740026. 219820031-219820032, 
21199920063 

Status:  Unutilized 

Reason:  Secured  Area;  (Some  are  extensively 
deteriorated.) 

2  Bldgs. 

Atterbury  Reserve  Forces  Training  Area 

Edinburgh  Co:  Johnson  IN  46124-1096 

Landholding  Agency:  Army 

Property  Number  219230030-219230031 

Status:  Unutilized 

&\8asou:  iJXtdiiSiVe  umenoration 

12  Bldgs..  Camp  Atterbury 

Edinburgh  IN  46124 

Landholding  Agency:  Army 

Property  Number  219610352.  219620429- 

219620434 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

Iowa 

97  Bldgs. 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA  52638- 

Landholding  Agency:  Army 

I^perty  Number  219012605-219012607, 
219012609. 219012611. 219012613, 
219012615. 219012620. 219012622, 
219012624. 219013706-219013738, 
219120172-219120174.  219440112- 
219440158.  219510089,  219520002. 
219520070,  219610414,  219740027 

Status:  Unutilized 

Reaton:  (Many  are  in  a  Secured  Area);  (Most 
are  within  2000  ft.  of  flammable  or 
explosive  material.) 

30  Bldgs.,  Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  LA  52638 

Landholding  Agency:  Army 

Property  Number  219230005-219230029. 
219310017,  219330061, 219340091, 
219520053, 219520151 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Kansas 

37  Bldgs. 

Kansas  Army  Ammunition  Plant 

Production  Area 

Parsons  Co:  Labette  KS  07357- 

Landholding  Agency:  Army 

Property  Number  219011909-219011945 

Status:  Unutilized 

Reason:  Secured  Area;  (Most  are  within  2000 

ft.  of  flammable  or  explosive  material) 
12  Bldgs. 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Number  219430040,  219610623- 

219610626,  219620825-219620826, 

219630085,  21199910013 
Status:  Unutilized 
Reason:  Extensive  deterioration 
121  Bldgs. 


ire  extensively 


219620429- 


219011945 
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Kansas  /  jmy  Ammunition  Plant 
Parsons  Co:  Labette  KS  67357- 
Landhoilding  Agency:  Army 
Property  Number:  21962051&-219620638 
Status:  Unutilized 
Reason^  ^ecured  Area 
Bldgs.  P-kl7,  T-994 
Fort  Leavenworth 
LeavenWorth  KS  66027 
Landbouiiing  Agency:  Army 
Property  Number:  219740029.  21199920064 
Status:  Unutilized 

Reason:  Extensive  deterioration;  Sewage 
pumb  Station 

Kentuci 

Bldg.li 

Lexingt|3C-BIue  Crass  Army  Depot 
Lexingtbfi  Co:  Fayette  KY  40511- 
Locatioti:  12  miles  northeast  of  Lexington, 

Kentucky. 
Loiidiiuji^iii)}  A(jeiiuy:  Aiuiy 
Propertirf  Number:  219011661 
Status:  Unutilized 
Reason:  Secured  Area,  Sewage  treatment 

facility 
Bldg.  li| 

Lexingtaa-Blue  Grass  Army  Depot 
Lexingtbh  Co:  Fayette  KY  40511- 
Locatioh:  12  miles  Northeast  of  Lexington, 

Kentucky. 
Landholding  Agency:  Army 
Propert^  Number:  2 1 901 1 663 
Status:  Unutilized 

Reason:  Industrial  waste  treatment  plant 
Bldg.  IMS,  Fort  Knox 
Ft.  Knok|Co:  Hardin  KY  40121- 
Landhokping  Agency:  Army 
PropertiriNumlMr:  219820033 
Status:  Unutilized 
Reason:{  Extensive  deterioration 
11  Bldgpj.  Fort  Campbell 
Ft.  Caiu)bell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
PropertVINumber:  219730038,  219740031- 

21974M)36,  21199920065-2119992066, 

2119^^30041 
Status:  Unutilized 
Reason^  Extensive  deterioration 

Louisia 

533  Bid 

Louisiahb  Army  Ammunition  Plant 

Doylin  Cb:  Webster  LA  71023- 

Landho|ding  Agency:  Army 

Property  Number:  219011668,  219011670, 
2190«714-21911716,  219011735- 
2190^)737,  219012112,  219013572, 
219013863-219013869.  219110127, 
-  2191^(^131,  219110136,  219240138- 
' 21924dl48,  219420332, 219610049- 
2196:|d263,  219620002-219620200, 
21962d749-219620801,  219820044- 
21982^078 

Status:  iJInutilized 

Reason:  Secured  Area  (Most  aia  within  2000 
ft.  of  (Ifimmable  or  explosive  material) 
(Som^  jare  extensively  deteriorated) 

65  Bldgti.  Fort  Polk 

Ft.  Polk|(  k):  Vernon  Parish  LA  71459-7100 

Landho|(  iing  Agency:  Army 

PropertrlNumber:  219430339,  219520059, 
21981(039-219810061.219820035- 
21982  (|043,  219830105-219830108. 
21199^0033-21199840047, 
21190920067-21199920080 


Status:  Unutilized 

Reason:  Extensive  deterioration  (Some  are  in 
Floodway.) 

Maryland 

148  Bldgs. 

Aberdeen  Proving  Groimd 

Aberdeen  City  Co:  Hartford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  219011406-219011417- 
219012610. 219012612,  219012614, 
219012616-219012617.  219012625- 
219012628, 219012634,  219012637- 
219012642, 219012645-219012650, 
219012657-219012664,  219013773, 
219014711-219014712,  219610480, 
219610489-219610490,  219730077- 
219730084, 219810070-219810127, 
219820081-219820096.  219830114, 
21199840057,  21199840059,  21199920081 

Status:  Unutilized 

Reason:  Most  are  m  a  seniirRd  area.  (Some  are 
within  2000  ft.  of  flammable  or  explosive 
material)  (Some  are  in  a  floodway)  (Some 
are  extensively  deteriorated) 

82  Bldgs.  Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  219130059.  219140460- 
219140461.  219310031,  219710185- 
219710192.  219740068-219740089, 
219810063-219810069,  21199910018, 
2199910019,  21199930054-21199930058 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  132  Fort  Ritchie  ^ 

Ft.  Ritchie  Co:  Washington  MD  21719-5010 

Landholding  Agency:  Army 

Property  Number:  2199330109 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  P-1001  Fort  Detrick 
Frederick  Co:  Frederick  MD  21762-5000 
Landholding  Agency:  Army 
Property  Number:  219830110 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

Massachusetts 

Bldg.  3462.  Camp  Edwards 
Massachusetts  Military  Reservation 
Bourne  Co:  Barnstable  MD  024620-5003 
Landholding  Agency:  Army 
Prc^erty  Number:  219230095 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Bldgs.  3596. 1209-1211  Camp  Edwards 
Massachusetts  Military  Reservation 
Bourne  Co:  Barnstable  MA  02462-5003 
Landholding  Agency:  Army 
Property  Number:  219230096.  219310018- 

219310020 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  101 

Hudson  Family  Housing 
U.S.  Army  Soldier  Systems  Command 
Hudson  Co:  Middlesex  MA  01 749 
Landholding  Agency:  Army 
Property  Number:  219730037 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Facility  No.  OGOOl 
LTA  Granby 


Granby  Co:  Hampshire  MA 
Landholding  Agency:  Army 
Property  Number:  219810062 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Michigan 

Detroit  Arsenal  Tank  Plant 
28251  Van  Dyke  Avenue 
Warren  Ck):  Macomb  MI  48090- 
Landholding  Agency:  Army 
Property  Number:  219014605 
Status:  Underutilized 
Reason:  Secured  Area 

Bldgs.  5755-5756 

Newport  Weekend  Training  Site 

Carleton  (Zo:  Monroe  MI  48166 

Landholding  Agency:  Army 

Property  Number:  219310060-219310061 

Status:  Unutilized 

Reason:  Secured  Area:  Extensive 

25  Bldgs. 

Fort  Custer  Training  (Center 

2501  26th  Street 

Augusta  Co:  Kalamazoo  MI  49102-9205 

Landholding  Agency:  Army 

Property  Number  219014947-219014963, 

219140447-219140454 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  910 

Selfridge  ANG  Base 
Selfridge  Co:  MI  48045 
Landholding  Agency:  Army 
Property  Number  2 1 1 99930059 
Status:  Unutilized 
Reason:  Secured  Area 

Minnesota 

170Bl(^gs. 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number  219120165-219120166, 
219210014-219210015,  219220227- 
219220235, 219240328, 219310055- 
219310056, 219320145-219320156, 
219330096-219330108,  219340015, 
21P410159-219410189,  219420195- 
21»420284,  219430059-219430064, 
21199840060 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material.) 
(Some  are  extensively  deteriorated) 

Missouri     . 

82  Bldgs. 

Lake  City  Army  Ammo.  Plant 

Independence  Co:  Jackson  MO  64050- 

Landholding  Agency:  Army 

Property  Number:  219013666-219013669, 

219530134-219530138,  21199910023- 

21199910035.  21199920082 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  within  20(X) 

ft.  offlammable  or  explosive  material) 
9  Bldgs. 

St.  Louis  Army  Ammunition  Plant 
4800  Ck}odfellow  Blvd. 
St.  Louis  Co:  St.  Louis  MO  63120-1798 
Landholding  Agency:  Army 
Property  Number:  219120067-219120068. 

219610469-219610475 
Status:  Unutilized 
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Reason:  Secured' Area  (Some  are  extensively 

deteriorated.) 
14  Bldgs. 

Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  6S473- 

5000 
Landholding  Agency:  Army 
Property  Niunben  219430070-219430078. 

219830115-219830116.  21199910020- 

21199910022,  21199930060 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  (Some  are  extensively 

deteriorated.) 

Montana 

19  Bldgs. 

Fort  Hanison 

Ft  Harrison  Co:  Lewns/Claiic  MT  59636 

Landholding  Agency:  Army 

Property  Number:  219620473-219620475, 

21f)71f)n03   210710101 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Extensive  deterioration 

Nevada 

Bidg.  292 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Number:  219013614 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  396 

Hawthorne  Army  Ammunition  Plant 

Bachelor  Enlisted  Qtrs  W/Dining  Facilities 

Hawthorne  Co:  Mineral  NV  89415- 

Location:  East  Side  of  Decatur  Street— North 

of  Maine  Avenue 
Landholding  Agency:  Army 
Property  Number  219011997 
Status:  Unutilized 
Reason:  Within  airport  runway  dear  zone 

Secured  Area 
41  Bldgs. 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Number:  219012013,  219012021, 

219012044, 219013615-219013643. 
Status:  Underutilized 
Reason:  Secured  Area  (Some  within  airport 

runway  clear  zone;  many  within  2000  ft  of 

flammable  or  explosive  material) 
Group  101,  34  Bldgs. 
Hawthorne  Army  Ammunition  Plant 
Co:  Mineral  NV  89415-0015 
Landholding  Agency:  Army 
Property  Number:  219830132 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 

New  Jersey 

218  Bldgs. 

Armament  Res.  Dev.  ft  Eng.  Ctr. 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number:  219010440-219010474, 
219010476,  219010478,  219010639- 
219010665,  219010671-219010721, 
219012424, 219012427-219012428, 
219012430. 219012433-219012466, 
219012469-219012472,  219012475, 
219012760, 219012763-219012767, 


219014306-219014307.  219014311, 
219014313-219014321,  219140617, 
219230121-219230125.  219420001- 
219420002.  219420006-219420008, 
219530144-219530150,  219540002- 
219540007,  219740110-219740127 

Status:  Excess 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material.) 
(Some  are  extensively  deteriorated)  (Some 
are  in  a  floodway) 

13  Bldgs.,  Military  Ocean  Terminal 
Bayonne  Co:  Hudson  NJ  07002- 
Landholding  Agency:  Army 
Property  Number  219013890-219013896, 

219330141-219330143,  219430001, 

219440200,  219520149 
Status:  Unutilized 
Reason:  Floodway,  Secujvd  Area 

Structure  403B 

Armament  Research.  Dev.  ft  Eng.  Center 

Picatinny  Arssnal  Co:  Morris  .NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219510001 

Status:  Unutilized 

Reason:  Drop  Tower 

New  York 

Bldgs.  110, 143,  2084,  2105,  2110 

Seneca  Army  Depot 

Romulus  Co:  Seneca  NY  14541-5001 

Landholding  Agency:  Army 

Property  Number  219240439,  219240440- 

219240443 
Status:  Unutilized 
ReasqjDs:  Secured  Area;  Extensive 

deterioration 
Parcel  19 
Stewart  Army  Subpost,  U.S.  Military 

Academy 
New  Windsor  Co:  Orange  NY  12553 
Landholding  Agency:  Army 
Property  Number  219730098 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 
Bldg.  12 

Watervliet  Arsenal 
Watervliet  NY 
Landholding  Agency:  Army 
Property  Number  219730099 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  134 

Watervliet  Arsenal 
CO:  Albany  NY  12189-4050 
Landholding  Agency:  Army 
Property  Number  21199840068 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  T-2222 
Fort  Dnun 

Ft.  Drum  Co:  Jefferson  NY  13602 
Landholding  Agency:  Army 
Property  Number  21199920083 
Status:  Unutilized 
Reason:  Extensive^deterioration 
Bldgs.  4056.  4275 
Stewart  Army  Subpost 
New  Windsor  Co:  Orange  NY  12553 
Landholding  Agency:  Army 
Property  Number  21199930061 
Status:  Unutilized 
Reason:  Sewage  pump  station 

North  Carolina 

26  Bldgs.  Fort  Bragg 


Ft.  Bragg  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

Property  Number:  219620478,  219620480. 

219640064, 219640074, 219710102- 

219710111. 219710224, 219810167. 

219830117,  219830120.  21199930062- 

21199930067 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  16, 139,  261,  273 
Military  Ocean  Terminal 
Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number  219530155,  219810158- 

219810160 
Status:  Unutilized 
Reason:  Secured  Area 
Ohio 

219  Bldgs. 

Ravenna  Army  Ammunition  Plant 

Ravenna  Co:  Portaxe  OH  44266-9297 

Landholding  Agency:  Army 

Property  Number  219012476-219012507, 
219012509-219012513,  219012515, 
219012517-219012518,  219012520, 
219012522-219012523. 219012525- 
219012528,  219012530-219012532, 
219012534-219012535.  219012537, 
219013670-219013677, 219013781, 
219210148,  21199840069-21199840104, 
2 1 199930070-2 1 199930072 

Status:  Unutilized 

Reason:  Secured  Area 

7  Bldgs. 

Lima  Army  Tank  Plant 

Lima  OH  45804-1898 

Landholding  Agency:  Army 

Property  Number:  219730104-219730110 

Status:  Unutilized 

Reason:  Secured  Area 

3  Bldgs. 

Defense  Supply  Center 

Columbus  Co:  Franklin  OH  43216-5000 

Landholding  Agency:  Army 

Property  Number  219830134,  21199910037. 
21199930068 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Oklahoma 

548  Bldgs. 

McAlester  Army  Ammunition  Plant 

McAlester  Co:  Pittsburg  OK  74501-5000 

Landholding  Agency:  Army 

Property  Number:  219011674,  219011680, 
219011684,  219011687.  219012113. 
219013981-21913991.  219013994. 
219014081-219014102. 219014104. 
219014107-219014137. 219014141- 
219014159, 219014162, 219014165- 
219014216, 219014218-219014274, 
219014336-219014559,  219030007- 
219030127,  219040004,  21199910039- 
21199910040 

Status:  Underutilized 

Reason:  Secured  Area  (Some  are  within  2000 
ft.  of  flammable  or  explosive  material) 

17  Bldgs. 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219140548. 219140550. 
219440309,  219510023,  219730342. 
21199910038 

Status:  Unutilized 
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161-5000 
19810158- 


Reasoni  Extensive  deterioration 

33  Bldg|5^ 

McAlei^fer  Army  Ammunition  Plant 

McAlesjtfer  Co:  Pittsburg  OK  74501 

Landhcutiing  Agency:  Army 

Property  Number:  219310050-219310053, 
2193J017O-21932O171,  219330149- 
2193^0160, 219430122-219430125, 
219626485-219620490,  219630110- 
2196W111,  219810174-219810176 

Status:  Unutilized 

Reason:  Secured  Area  (Some^aie  extensively 
deten(^rated) 

Oregon 

11  Bldg^ 

Tooele  Army  Depot 

Umatillial  Depot  Activity 

HermistOn  Co:  Morrow/Umatilla  OR  97838- 

Landbof^g  Agency:  Army 

Property^  Number:  219012174-219012176, 
2190U178-219012179,  219012190- 
219012191. 219012197-219012198, 
2190i22217,  219012229 

Status:  Underutilized 

Reason;  Secured  Area 

34  Bldgpl 

Tooele  Army  Depot 
Umatilla  Depot  Activity 
Hermist(^n  Co:  MorrowA.Tmatilla  OR  97838- 
Landholding  Agency:  Army 
Property  Number:  219012177.  219012185- 
219012186, 219012189. 219011195- 
2190U196,  219012199-219012205, 
[207-219012208,  219012225, 
|279,  219014304-219014305, 
1782, 219030362-219030363. 
21912W)32,  21199840107-21199840110, 
2119^920084-21199920090 
Status:  Unutilized 
Reason:  Secured  Area 

Pennsy^ania 

Bldg.  89(^01 ,  Reading  USARC 
Reading  (>):  Berks  PA  19604^1528 
Landhol^ing  Agency:  Army 
Property  Number:  219320173 
Status:  Uiutilized 
Reason:]  pensive  deterioration 
Bldg.  T-^85.  Carlisle  Barracks 
Carlisle  Co:  Cumberland  PA  17013 
Landho|ding  Agency:  Army 
Property  [Number :  219610530 
Status:  Unutilized 
Reason:  fjctensive  deterioration 

74  Bldgii 

Fort  Inoiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Propert^jNumber:  219640337,  219720093, 

21973011&-21973O128,  219740129- 

219740132,  219740134,  219740137, 

2198iqi77-219810194 
Status:  Uhutilized 
Reason:  Extensive  deterioration 
Bldg.  21 

Defense!  Distribution  Depot 
New  Cui<iberland  Co:  York  PA  17070-5001 
Landholding  Agency:  Army 
Property  Number:  219830135 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deteripration 
Bldg.  ZOi 

Tobyha^  la  Army  Depot 
Tobyha»iia  PA  18466 


Landholding  Agency:  Army 
Property  Number:  21199930069 
Status:  Unutilized 
Reason:  Extensive  deterioration 

South  Carolina 

55  Bldgs.,  Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207 

Landholding  Agency:  Army 

Property  Number:  219440237,  219440239, 
219510017,  219620306.  219620312, 
219621317, 219620348-219620351. 
219620368,  19640138.  21199640148- 
21199640149,  219640167,  219720095- 
219720097,  219730130-219730157, 
219740138, 219820102-219820111, 
219830139-219830157 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Tennessee 

32  Biugb. 

Hoiston  Army  Ammunition  I'iant 

Kingsport  Co:  Hawkins  TN  61299-6000 

Landholding  Agency:  Army 

Property  Niunber:  219012304-219012309, 
219012311-219012312,  219012314, 
219012316-219012317,  219012319, 
219012325, 219012328,  219012330. 
219012332, 219012334-219012335, 
219012337, 219013789-219013790, 
219030266, 219140613,  219330178, 
219440212-219440216,  219510025- 
219510028 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  within  2000 
ft.  of  flammable  or  explosive  material) 

10  Bldgs. 

Milan  Army  Ammunition  Plant 

Milan  Co:  Gibson  TN  38358 

Landholding  Agency:  Army 

Property  Number:  219240447-219240449, 
219320182-219320184  219330176- 
219330177, 219520034,  219740139 

Status:  Unutilized 

Reason:  Sectu«d  Area 

Bldg.  Z-183A 

Milan  Army  Ammimition  Plant 

Milan  Co:  Gibson  TN  38358 

Landholding  Agency:  Army 

Property  Number:  219240783 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Texas 

18  Bldgs. 

Lone  Star  Army  Ammunition  Plant 

Highway  82  West 

Texarkana  Co:  Bowie  TX  75505-9100 

Landholding  Agency:  Army 

Property  Number:  219012524.  219012529, 
219012533,  219012536,  219012539- 
219012540, 219012542,  219012544- 
219012545, 219030337-219030345 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

95  Bldgs. 

Longhom  Army  Ammunition  Plant 

Kamack  Co:  Harrison  TX  75661- 

Location:  State  highway  43  north 

Landholding  Agency:  Army 

Property  Number:  219042546.  219012548, 
219610553-219610584, 219610635, 
219620243-219620291,  219620827- 
219620837 


Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 

ft.  of  flanunable  or  explosive  material) 
20  Bldgs..  Red  River  Army  Depot 
T^arkana  Co:  Bowie  TX  75507-5000 
Landholding  Agency:  Army 
Property  Number:  219420314-219420327, 

219430094-219530097, 219440217 
Status:  Unutilized 
Reason:  Seciued  Area  (Some  are  extensively 

deteriorated) 
34  Bldgs.  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219330473.  219610549, 

219640172.  219640177,  219640182, 

219810197-219810201,  219830201- 

219830205 
Status:  Unutilized 
Re9son:  Extensive  Deterioration 
Bldgs.  T-2916.  T-3i80,  T-3192,  T-3398,  T- 

2915 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219330476-219330470, 

219640181 
Status:  Unutilized 
Reason:  Detached  latrines 
97  Bldgs.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916 
Landholding  Agency:  Army 
Property  Number:  219640490-219640491. 

219730160-219730186,  219740146. 

219830161-219830197 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Starr  Branch,  Bldg.  703B 
Longhom  Army  Ammunition  Plant 
Kamack  Co:  Harrison  TX  75661 
Landholding  Agency:  Army 
Property  Number:  219640186.  219640494 
Status:  Unutilized 
Reason:  Floodway 
Bldg.  53 
Laredo  USARC 
Laredo  Co:  Webb  TX  78040 
Landholding  Agency:  Army 
Property  Number:  21199930073 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Utah 

3  Bldgs. 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number:  219012153.  219012166, 

219030366 
Status:  Unutilized 
Reason:  Secured  Area 
8  Bldgs. 

Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074-5008 
Landholding  Agency:  Army 
Property  Numben  219012148-219012149, 

219012152,  219012155,  2190121^, 

219012158, 219012751, 219240267 
Status:  Undemtilized 
Reason:  Secured  Area 
3  Bldgs. 

Dugway  Proving  Ground 
Dugway  Co:  Toole  IJT  84022- 
Landholding  Agency:  Army 
Property  Number:  219013997,  219130012. 

219130015 
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Status:  Underutilized 

Reason:  Secured  Area 

59  Bldgs. 

Dugway  Proving  Ground 

Dugway  Co:  Toole  UT  84022- 

Landholding  Agency:  Army 

Property  Number  219330181-219330182, 

219330185.  219420328-219420329, 

21199920091-21199920101 
Status:  Unutilized 
Reason:  Seaired  Area 
Bldgs.  3102.  5145. 8030 
Deseret  Chemical  Depot 
Tooele  UT  84074 
Landholding  Agency:  Army 
Property  Number:  219820119-219820121 
Status:  Unutilized 
Reason:  Secured  Area  Extensive  deterioration 

Virginia 

320  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 

Landholding  Agency:  Army 

Propoty  Number  219010833.  219010836, 
219010639,  219010842,  219010844, 
219010847-219010690.  219010892- 
219010912.  219011521-219011577. 
219011581-219011583.  219011585. 
219011588,  219011591,  219013559- 
219013570,  219110142-219110143, 
219120071, 219140618-219140633, 
219440219-219440225,  219510031- 
219S10033,  219610607-219610608, 
219830223-219830267 

Status:  Unutilized 

Reason:  Within  2600  ft.  of  flammable  or 
eiqilosiva  material;  Secured  Area 

13  Bldgs. 

Radfind  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 

Landholding  Agency:  Army 

Property  Number  219010834-219010835. 
219010837-219010838,  219010840- 
219010841.  219010843.  219010845- 
219010846.  219010891,  219011578- 
219011580 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Secured  Area  Latrine,  detached  structure 

80  Bldgs. 

U.S.  ,^my  Combined  Arms  Support 
Command 

Fort  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number  219240107,  219330210- 
219330211.  2129330219-219330220, 
219330225-219330228.  219520062, 
219610595,  219610597,  219620497, 
219620505. 219620863-219620876, 
219630115. 219640497, 219740155- 
219740156,  219830206-219830210, 
21190910041-21199910043, 
21199920117-21199920118 

Status:  Unutilized 

Reason:  Extensive  deterioration  (Some  are  in 
a  secured  area.) 

16  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  VA  24141 

I.andholding  Agency:  Army 

Property  Number  219220210-219220218. 
219230100-219230103.  219520037 

Status:  Unutilized 


Reason:  Secured  Area 

Bldg.  B7103-01.  Motor  House 

Radford  Army  Ammunition  Plant 

Radford  VA  24141 

Landholding  Agency:  Army 

Property  Number  219240324 

Status:  Unutilized 

Reason:  Secured  Area  Within  2000  ft.  of 

flammable  or  explosive  material 
Extensive  deterioration 

Bldg.  171  Fort  Monroe 

Ft.  Monroe  VA  23651 

Landholding  Agency:  Army 

Property  Number  219520051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

56  Bldgs. 

Red  Water  Field  Office 

Radford  Army  Ammunition  Plant 

Radford  VA  24141 

Landholding  Agency:  Army 

Property  Number  219430341-219430396 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Seciired  Area 
25  Bldgs. 
Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427 
Landholding  Agency:  Army 
Property  Number  219510030.  219610588. 

21199920113-21199920116, 

21199930077-21199930079 
Status:  Underutilized 

Reason:  Secured  Area  Extensive  deterioration 
Bldgs.  2013-00,  B2013-O0,  A1601-00 
Radford  Army  Ammunition  Plant 
Radford  VA  24141 
Landholding  Agency:  Army 
Property  Number  219520052,  219530194 
Status:  Unutilized 
Reason:  Extensive  deterioration 
16  Bldgs. 
Fort  Belvior 

Ft.  Belvoir  Co:  Fairfax  VA  22060-5116 
Landholding  Agency:  Army 
Property  Number:  21199910050- 

21199910057,  21199920107-21199920112 
Status:  Unutilized 
Reason:  Extensive  deterioration 
18  Bldgs. 
Fort  Story 

Ft.  Story  Co:  Princess  Ann  VA  23459 
Landholding  Agency:  Army 
Property  Number  219640506,  219710193 
Status:  Unutilized 
Reason:  Extensive  deterioration 
15  Bldgs..  Fort  Eustis 
#219,  220,  229,  231,  232,  651,  654, 1400, 

1404  1408, 1416, 1419, 1505. 1547, 1743 
Ft.  Eustis  Co.  VA  23604 
Landholding  Agency:  Army 
Property  Number  21199930074- 

21199930076 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Washington 

664  Bldgs.,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-5000 

Landholding  Agency:  Army 

Property  Number  219610001,  219610006- 
219610007,  219610009-219610010. 
219610012,  219610042-219610046, 
219620509-21920517,  219640193, 


219710194,  219720142-219720151. 

219810205-219810243,  219820130- 

219820132.21199840118-21199840123, 

21199910063-21199910080, 

21199920125-21199920181, 

21199930080-21199930105 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
11  Bldgs,  Fort  Lewis 

Huckleberry  Creek  Mountain  Training  Site 
Co:  Pierce  WA 
Landholding  Agency:  Army 
Property  Number:  219740162-219740172 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  575 
Fort  Lawton 

Seattle  Co:  King  WA  98199 
Landholding  Agency:  Army 
Property  Number:  21199920119 
Statiu:  Unutilized 
Reason:  Secured  Area 
Bldg.  415,  Fort  Worden 
Port  Angeles  Co:  Clallam  Wa  98362 
Landholding  Agency:  Army 
Property  Number  21199910062 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  U515A,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433 
Landholding  Agency:  Army 
Property  Number:  21199920124 
Status:  Excess 
Reason:  gas  chamber 

Wisconsin 

6  Bldgs 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219011094,  219011209- 

219011212,219011217 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Friable  asbestos; 

Secured  Area 

154  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219011104,  219011106, 
219011108-219011113,  219011115- 
219011117,  219011119-219011120, 
219011122-219011139, 219011141- 
219011142,  219011144,  219011148- 
219011208, 219011213-219011216, 
219011218-219011234,  219011236. 
219011238,  219011240,  219011242, 
219011244,  219011247,  219011249, 
219011251, 219011254, 219011256, 
219011259, 219011263,  219011265, 
219011268,  219011270,  219011275, 
219011277,  219011280,  219011282, 
219011284,219011286,219011290, 
219011293,  219011295,  219011297, 
219011300,  219011302,  219011304^ 
219011311,  219011317,  219011319- 
219011321,219011323 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Friable  asbestos; 
Secured  Area 

4  Bldgs. 

Badger  Army  Ammunition  Plant 
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Baral  ^o  Co:  Sauk  WI 

Landnolding  Agency:  Army 

Property  Number:  219013871-219013873. 

219013875 
Statu^l  Underutiizied 
Reasra:  Secured  Area 
31  Bll^s. 

Badger  Army  Ammunition  Plant 
Baral)()o  Co:  Sauk  WI 
Landhblding  Agency:  Army 
Property  Number:  219013876-219013878, 

219220295-219220311,  219510058- 

219^10068 
Statu^t  Unutilized 
Reasc^^:  Secured  Area 
316  ailigs. 

BadgCf  Army  Ammunition  Plant 
Baral]<}o  Co:  Sauk  WI  53913- 
Landnblding  Agency:  Army 
Property  Number:  219210097-219210099, 

219J40184-219740271 
Siaiutii  Uuderutilized 
Reason:  Within  2000  ft.  of  flammable  or 

ex{ilbsive  material;  Secured  Area 
Bldg.{^513-3 

Badg^t  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913 
Landhblding  Agency:  Army 
Property  Number  219510057 
Status:  Unutilized 
Reasqa:  Detached  Latrine 
124  Ejljlgs. 

Badgf  r  Army  Ammunition  Plant 
BarabOo  Co:  Sauk  WI  53913 
Landliolding  Agency:  Army 
Property  Number:  219510069-219510077 
Status;  Unutilized 
Reasdit:  Secured  Area;  Extensive 

det^oration 

Land  \(by  State) 
Alab 


23  act^  and  2284  acres 

Alabama  Army  Ammunition  Plant 

110  Hwy.  235 

Childjersbuig  Co:  Talladega  AL  35044- 

Landhblding  Agency:  Army 

Propflnty  Number:  219210095-219210096 

Status:  Excess 

Reason:  Secured  Area 

TnHiaiui 

Newfitjrt  Army  Ammunition  Plant 
East  of  14th  St.  &  North  of  S.  Blvd. 
Newport  Co:  Vermillion  IN  47966- 
Landihtilding  Agency:  Army 
Propaity  Number:  219012360 


Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
1505  acres 

Indiana  Army  Anunimition  Plant 
Charleston  Co:  Clark  IN  47111 
Landholding  Agency:  Army 
Property  Number:  21199930166 
Status:  Excess 
Reason:  Contaminants;  Secured  Area 

Maryland 

Carroll  Island,  Graces  Quarters 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number:  219012630.  219012632 

Status:  Underutilized 

Reason:  Floodway;  Secured  Area 

Miimesota 

Portion  of  R.R.  Spur 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112 

Landholding  Agency:  Army 

Property  Number:  219620472 

Status:  Unutilized 

Reason:  Landlocked 

New  Jersey 

Land 

Armament  Research  Development  &  Eng. 

Center 
Route  15  North 

Picatinny  Arsenal  Co:  Morris  NJ  07806- 
Landholding  Agency:  Army 
Property  Number:  219013788 
Status:  Unutilized' 
Reason:  Secured  Area 
Spur  Line/Right  of  Way 
Armament  Rsch..  Dev..  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  219530143 
Status:  Unutilized 

Reason:  Floodway  ^ 

2.0  Acres.  Berkshire  Trail 
Armament  Rsch..  Dev.,  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199910036 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area 

Ohio 

0.4051  Acres,  Lot  40  A  41 


Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 
Property  Nimiber:  219630109 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammc^le  or 
explosive  material 

Oklahoma 

McAlester  Army  Ammo.  Plant 
McAlester  Army  Ammunition  Plant 
McAlester  Co:  Pittsburg  OK  74501- 
Landholding  Agency:  Army 
Property  Number:  219014603 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Texas 

Land — Approx.  50  acres 

Lone  Star  Ainiy  Aiuuiunition  Plant 

Texarkana  Co:  Uowie  TX  75505-9100 

Landholding  Agency:  Army 

Property  Nimiber:  219420308 

Status:  Unutilized 

Reason:  Secured  Area 

Laud — Harrison  Bayou 

Longhom  Army  Ainmunition  Plant 

Kamack  Co:  Harrison  TX  75661- 

Landholding  Agency:  Army 

Property  Number:  219640187 

Statiis:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway 
Land — .036  acres 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Proi)^[ty  Number:  219730202 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Wisconsin 

Land 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Location:  Vacant  land  within  plant 

boundaries 
Landholding  Agency:  Army 
Property  Number:  219013783 
Status:  Unutilized 
Reason:  Secured  Area 

(FR  Doc.  99-21325  Filed  8-19-99;  8:45  am] 
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ENVmONIIENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  259. 261, 266,  and  270 
[FRL^6419-6  RM  2050-AE34] 

SNanoaras  ffOr  ma 
Cement  Klbi  Duat 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule<' 


;  The  Environmental  Protection 
Agency  ("we"  or  EPA)  is  today 
proposing  a  creative,  affordable,  and 
common  sense  approach  for  the 
managranent  of  cement  kiln  dust  (CKD) 
waste  under  the  Resource  Conservation 
and  Recovery  Act  (RC31A).  CKD  would 
remain  a  non-hazardous  waste  provided 
the  foUowdng  management  standards  are 
met.  First,  foi  ground-mratar  protection, 
the  Agency  is  pn^iosing  management 
stanchrds  which  require  a  landfill  to  be 
designed  to  control  releases  of  toxic 
metals  to  groimd  water  at  the  point  of 
compliance.  Second,  to  control  releases 
of  fugitive  dust,  the  proposed 
management  standards  would  require 
persons  managing  CKD  waste  to  cover 
or  otherwise  manage  the  landfill,  CKD 
handling  areas,  and  CKD  storage  areas  to 
control  wind  dispersal  of  fugitive  CKD. 
Finally,  this  rule  also  proposes 
concentration  limitations  on  various 
pollutants  in  CKD  used  for  agricultural 
purposes.  This  rule  also  proposes  RCRA 
Subtitle  C  regulatory  standards  for  CKD 
that  is  not  managed  acc(Hding  to  the 
management  standards  described  above. 
DATES:  EPA  will  accept  public  comment 
on  this  proposed  rule  until  November 
lo,  1999. 


S:  Conunenters  must  send  an 
origuial  and  two  copies  of  their 
comments  referencing  docket  number 
F-99-CKDP-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street.  SW.,  Washington, 
DC  20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA, 
address  below. 

Comments  may  also  be  submitted 
electronically  through  the  Internet  to: 
rcra-docketOepa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-99- 
CKDP-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCK  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  imder 


separate  cover  to:  RCRA  CBI  Dociunent 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  401  M  Street,  SW.. 
Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Docket  Information  Center 
(RIC),  located  at  Crystal  Gateway  I,  First 
Floor,  1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  fitim  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  703  603-9230.  The  public  may 
copy  a  mavimiim  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  the 
"Supplementary  Information"  section 
for  information  on  accessing  them. 
FOR  FURTHER  MFORMATION  CONTACT:  Fot 
general  information,  contact  the  RCRA 
Hotline  at  800  424-9346  or  TDD  800 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
703  412-9810  or  TDD  703  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  proposed 
rulemaking  and  regulatory  decision, 
contact  Bill  Schoenbom,  U.S.  EPA 
(5306W),  401  M  Street.  SW., 
Washington,  DC  20460,  (703)  308-6483, 
or  e-mail:  schoenbom.william9epa.gov. 
SUPPLEMENTARY  MFORMATION:  The  index 
and  the  follo%«ring  supporting  materials 
are  available  from  the  RCRA 
Information  Center: 

1.  Report  to  Congress  on  Cement  Kiln 
Dust  (59  FR  709,  January  6, 1994). 

2.  Regulatory  Determination  on 
Cement  Kiln  Dust  (60  FR  7366,  February 
7, 1995). 

3.  Notice  of  Data  Availability: 
Additional  Data  Available  on  Wastes 
Studied  for  the  Report  to  Congress  on 
Cement  Kiln  Dust;  Request  for 
Comments.  (59  FR  47133,  September  14, 
1994). 

4.  Correction  to  Notice  of  Data 
Availability  (59  FR  51440,  Octobm  11, 
1994). 

The  index  and  some  of  the  supporting 
materials  are  available  on  the  Internet. 
Follow  these  instructions  to  access  the 
information  electronically: 

WWW:  http://www.epa.gov/epaoswer/ 

other/ckd/index.htm 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password:  Your  internet  address 

Files  are  located  in  /pub/epaoswer. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 


also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  published  in  a  notice  in  the 
Federal  Register  or  in  a  response  to 
comments  document  placed  in  the 
official  record  for  this  proposed 
rulemaking.  EPA  will  not  immediately 
reply  to  conunenters  electronically  other 
than  to  seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 

The  contents  of  today's  document  are 
listed  in  the  following  outline: 
1.  Statutory  Autiiority 

n.  Background 

A.  Bevill  Amendment 

B.  Report  to  Congress  and  Notice  of  Data 

Availability 

C.  Regulatory  Determination  and  Subsequent 

Studies 

1.  Summary  of  Agency's  Determination 

2.  Proposed  Enforceable  Agreement 

3.  The  Need  for  CKD  Management 
Standards 

4.  New  Analyses 

D.  Beneficial  Use  of  Cement  Kiln  Dust 

in.  Discussion  of  Options  to  Address  Risks 
From  Mismanaged  CKD 

A.  State-Based  Approach 

B.  Memorandum  of  Understanding 

C.  Two-D»ist  Approach 

D.  Develop  Regulations  Under  Authority  of 

Subtitle  D 

E.  Subtitle  C  Enforcement  Without  Listing 

CKD 

F.  Tailored  Standards  Under  Subtitle  C 

G.  States  Adopt  Appropriate  Programs 
H.  Today's  Approach — Exclude  Properly 

Managed  CKD  From  Hazardous  Waste 
Listing 

1.  Develop  Management  Standards  and 
Exempt  Properly  Managed  CKD  From 
Classification  as  a  Hazardous  Waste 
(Management-l>ased  Listing] 

2.  Alternative  Management-based  Listing 

3.  Characteristic  CKD 

4.  Apply  Tailored  RCRA  Subtitle  C 
Standards  to  Improperly  Managed  CKD 

IV.  Proposed  Management  Standards 

A.  Protection  of  Ground-water  Resources 

1.  The  Need  for  Ground-water  Protection 
Standards 

2.  Applicability 

3.  Location  Standards 

4.  Performance-Based  Standard  for  the 
Protection  of  Ground  Water 

5.  Technology-Based  Standards  for  the 
Protection  of  Ground  Water 

6.  Requirements  for  Ground-water 
Monitoring 

7.  Corrective  Action 

B.  Standards  for  Fugitive  CKD  Emissions 

1.  The  Need  to  Limit  Fugitive  CKD 
Emissions 

2.  Applicability 


jsoiirces 
Protection 
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3.  Pe  rtormance  Standard  for  the  Protection 
of 

4.  Teoinology-Based  Standards  for 
Fu  9tive  Dust  Control 

C.  aosi 

D.  PostfClosure  Care 

E.  Closure/Post-Closure  Planning 

Requirements 

F.  Financial  Assurance 

G.  Implamentation 

1.  Notification,  Recordkeeping,  and 
Repiorting 

2.  P^tnitting  Requirements 

H.  Applicability  of  the  Boilers  and  Industrial 

Furnaces  Rule 
I.  Exemption  from  the  Definition  of 

Haldu-dous  Waste 

1.  WUte-Derived  Clinker 

2.  Li^t-Weight  Aggregate  Kiln  Dust 

3.  Uaa  of  CKD  in  Removal  and  Remediation 
Adions 

J.  Final  kuie  Enecuve  Date 

V.  SubfiUe  C  Backup  Standards 

A.  Subtitle  C  Requirements  for  Hazardous 

QQ  Waste 

1.  30Ol(x) — Special  Characteristics 

2.  Fability-wide  Corrective  Action 
Requirement 

3.  Manifest,  Recordkeeping,  and  Reporting 
Requirements 

B.  Impl^entation  of  Part  259  and  RCRA 

Subtitle  C  Backup  Standards 

1.  Enifbrcement 

2.  Reqioval  of  a  Hazardous  Waste 
Designation 

3.  Alttmative  Approach  to  Structuring  the 
Pedormance  Standards 

VI.  Staiilards  for  CKD  Used  as  a  Lime 
Substit|i|te 

A.  Sunwary 

B.  CKD  Agricultural  Use  Risk  Assessment 

1.  Risk  Assessment  Methodology 

2.  Human  Health  Criteria  and  Effects 

3.  Agricultural  Use  Practice  Assumptions 

4.  Fat^  and  Transport  of  Chemical 
Constituents  in  the  Environment 

5.  Ui  tbke  of  Contaminants  in  Plant  and 
Animals 

6.  Rei^ptor  Scenarios  and  Exposure 
Pa^ways 

7.  Lead  Risk  Assessment 

8.  Ecological  Risk  and  Phytotoxicity 

9.  Risk  Assessment  Results 

C.  Appr^ch  to  Establishing  Limiting 

Codcentrations 
1.  Riif -based  Approach — ^E>ropo8ed 
Liipiting  Conceotrations  for  Cadmium, 
Le^^,  and  Thallium 
Ri$i-Based  Approach — Proposed 
^ting  Concentration  for  Chlorinated 

I  and  Furans 
iiparison  to  Agricultural  Lime — 
Pn  iposed  Limiting  Concentration  for 
Ar^nic 
4.  Peer  Review  of  the  Risk  Assessment 

D.  Implamentation  of  Controls  for  the 

Agricultural  Use  of  CKD 

E.  Altej^tive  Standard  to  Limit  Chlorinated 

DiQidns  and  Furans  in  CKD 

Vn.  Relationships  Between  this  Action  and 
Other  I^agulatory  Programs 

A.  Stor  ]  iwater  Regulations 

B.  Clea  ]  Air  Act 


VIII.  State  Authority 

A.  Statutory  Authority 

B.  Effect  of  Today's  Proposed  Rule 

IX.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant  to 

Executive  Order  12866 

1.  Scope  and  Approach  for  Estimating 
Economic  Costs  and  Impacts 

2.  Summary  of  Cost  and  Impact  Results 

3.  Benefits  of  the  Rulemaking 

B.  Regulatory  Flexibility  Analysis 

1.  Identification  of  Small  Cement 
Companies 

2.  Outreach 

3.  The  Agency's  RFA  Screening  Analysis 

4.  Agency  Findings  and  Conclusions 
Regarding  SBREFA  hnpacts 

C.  Environmental  Justice — Applicability  of 
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L  Statetmy  Aodwrity 

Section  3001(b)(3)(C)  of  RCRA,  as 
amended,  required  that,  after 
completing  a  Report  to  Congress  (RTC) 
mandated  by  section  8002(o)  of  RCRA, 
the  EPA  Administrator  must  determine 
whether  Subtitle  C  regulation  of  cement 
kiln  dust  (CKD)  waste  is  warranted.  The 
RTC  documenting  EPA's  study  of  CKD 
was  signed  by  the  Administrator  on 
December  30, 1993.  EPA's  regulatory 
determination  was  published  in  the 
Federal  Register  on  February  7, 1995 
(60  FR  7366).  To  implement  that 
determination,  EPA  is  today  proposing 
rules  using  its  authorities  under  sections 
2002(a),  3001(b)(3)(C)  and  3004(x)  of 
RCRA. 

n.  B«dkgrouBd 

On  October  21, 1976,  Congress 
enacted  RCRA  (Pub.  L.  94-580).  Section 
3001  of  RCRA  mandated  that  the  EPA 
Administrator  "promulgate  regulations 
identifying  characteristics  of  hazardous 
waste,  and  listing  particular  hazardous 
wastes  which  shall  be  subject  to  the 
provisions  of  this  subtitle."  Section 
3004  required  the  Administrator  to 
promulgate  standards  applicable  to 
owners  and  operators  of  hazardous 
waste  treatment,  storage,  and  disposal 
facilities. 

In  response  to  these  requirements, 
EPA  proposed  regulations  for  managing 
hazardous  wastes  luider  Siibtitie  C  of 


RCRA  on  December  18, 1978  (43  FR 
58946).  In  this  regulatory  proposal,  EPA 
proposed  to  defer  most  of  the  RCRA 
Subtitle  C  requirements  for  six 
categories  of  wastes,  which  it  termed 
"special  wastes,"  until  information 
could  be  gathered  and  assessed  and  the 
most  appropriate  regulatory  approach 
determined.  The  special  wastes  were 
wastes  typically  generated  in  large 
volumes,  and,  at  the  time  were  thought 
to  possibly  pose  less  risk  to  human 
health  and  die  environment  than  wastes 
being  regulated  as  hazardous  wastes. 
EPA  identified  CKD  waste  as  one  of 
these  "special  wastes."  ^ 

A.  Bevill  Amendment 

On  October  12. 1980.  Congress 
RTiactRd  the  .Solid  Waste  DisnoRal  Art 
Amendments  of  1980  (Pub.  L.  96-482), 
which  added  section  300l(b)(3)(A)(iii) 
(now  frequently  referred  to  as  the  Bevill 
Amendment)  to  RCRA  which,  among 
other  things,  temporarily  exempted 
"cement  kiln  dust  waste"  (along  with 
two  other  categories  of  waste)  from 
SubtiUe  C  regulation,  pending 
completion  of  certain  studies.  These 
amendments  also  added  section  8002(o), 
which  required  the  Administrator  to 
study  the  adverse  effects  on  htunan 
health  and  the  environment,  if  any,  frt>m 
the  disposal  of  "cement  kiln  dust 
waste,"  and  submit  a  Report  to  Congress 
on  its  findings.  The  1980  amendments 
also  added  section  3001(b)(3)(C),  which 
required  the  Administrator  to  make  a 
regulatory  determination,  within  six 
months  of  the  completion  of  the  section 
8002(o)  study,  whether  or  not  to 
regulate  CKD  waste  imder  Subtitle  C  of  ~ 
RCRA. 

In  response  to  the  1980  RCRA 
amendments,  on  November  19, 1980, 
EPA  published  an  interim  final 
amemlment  to  its  hazardous  waste 
regulations  to  reflect  the  provisions  of 
the  Bevill  Amendment  (45  FR  76618), 
which  is  codified  at  40  CFR  261.4(b)(8). 
Since  that  time,  CKD  has  been  exempt 
from  Subtitie  C  of  RCRA— that  is,  this 
material  has  never  been  regulated  as  a 
hazardous  waste  under  Federal  law.^ 

B.  Report  to  Congress  and  Notice  of 
Data  Availability 

To  comply  with  the  Congressional 
mandate  and  to  establish  the  factual 


'  The  other  five  proposed  "special  wastes" 
specifically  identified  in  the  1978  proposed  rule 
were  mining  waste;  utility  waste:  phosphate  rock 
mining,  benefication,  and  processing  waste; 
uranium  waste:  and  oil  and  gas  drilling  muds  and 
oil  production  brines. 

^  It  should  be  noted  her«  that  under  the  RCRA 
Subtitle  C  Boilers  and  Industrial  Furnaces  (BIF) 
Rule,  CKD  generated  by  kilns  that  bum  hazardous 
waste  as  fuel  may  be  ineligible  for  Bevill  Exclusion 
under  certain  conditions  (see  40  CFR  266.112). 
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basis  for  EPA  decision  making  regarding 
the  appropriate  regulatory  status  of  CKD 
waste  under  RC31A,  EPA  published  in 
December  1993  its  "Report  to  Congress 
on  Cement  Kihi  Dust"  (RTC).  In  keeping 
with  the  statutory  requirements,  the 
report  addressed  the  following  eight 
study  factors,  as  articulated  at  section 
8002(o)ofRCRA: 

(1)  llie  source  and  volumes  of  [CKD] 
generated  per  year; 

(2)  Present  disposal  practices; 

(3)  Potential  danger,  if  any,  to  human 
health  and  the  environment  from  the 
disposal  of  (CKD); 

(4)  Documented  cases  in  which 
danger  to  human  health  or  the 
environment  has  been  proved; 

(5)  Alternatives  to  current  disposal 
methods; 

(6J  The  costs  of  such  alternatives; 
.  (7)  The  impact  of  those  alternatives  on 
the  use  of  natural  resources;  and 

(8)  The  current  and  potential 
utilization  of  (CKD). 

The  RTC  also  included  a  review  of 
applicable  State  and  Fedoral 
regulations,  so  regulatory  decisions 
derived  from  the  rep<»t  would  avoid 
duplication  of  existing  requirements. 

m  preparing  the  RTC.  EPA  developed 
industry-wide  and.  in  some  cases, 
facility-specific  data  and  analytical 
methods  that  reflect  the  complexity  of 
the  issues  addressed  in  the  RTC. 
Facilities  that  generate  CKD  waste  vary 
considerably  in  size,  location, 
opwational  aspects,  and  waste 
management  techniques.  Moreover,  to 
examine  in  detail  the  broad  array  of 
study  factors  mandated  by  RCRA 
section  8002(o).  EPA  developed 
approaches  and  methods  that  were 
sufficiently  sophisticated  to  take  into 
account  the  special  nature  of  CKD.  Tha 
specific  methods  that  EPA  used  to 
address  each  of  the  study  factors  are 
described  in  detail  in  Chapters  3 
through  9  of  the  RTC.  Additional 
information  on  the  methods  used  and 
supporting  data  are  contained  in  the 
Badiground  Documents  to  the  RTC 
available  from  the  RIC  as  discussed 
above  under  the  ADDRESSES  section. 

In  1992  and  1993.  the  Agency  visited 
20  cement  manufeicturing  facilities  in 
the  U.S.  and  obtained  samples  of 
cement  kiln  dust  generated  by  each 
operation.^  The  Agency  conducted 
chemical  analyses  on  aU  of  the  samples 
for  a  number  of  constituents.  The 
analytical  residts  were  used  in  the 
development  of  the  RTC,  and  they  were 
included  in  the  Agency's  RCRA  docket 


that  sup]x>rts  the  report.  Late  in  the 
study,  one  final  set  of  metals  analyses 
were  conducted  on  the  cement  kiln  dust 
samples  as  managed  (e.g.,  stored, 
disposed)  by  six  of  the  20  facilities 
sampled.  The  Agency  obtained  the  raw 
analytical  data  too  late  for  use  in 
developing  the  RTC,  but  did  include  the 
data  in  the  RCRA  docket  for  public 
inspection  and  comment.'* 

After  issuance  of  the  RTC,  the  raw 
data  were  subjected  to  data  validation 
and  the  analytical  results  were  finalized. 
Although  not  used  in  the  development 
of  the  RTC,  the  Agency  did  consider 
these  data  in  the  process  of  formulating 
the  CKD  regulatory  determination. 
Accordingly,  on  September  30. 1994, 
EPA  published  a  Notice  of  Data 
Availability  (NOD A)  (see  59  FK  47133) 
annoimcing  the  availability  of  the 
additional  analytical  data..On  October 
11. 1994  (59  FR  51440),  the  Agency 
published  a  Correction  Notice  which 
identified  certain  errors  and  corrected 
certain  portions  of  the  new  data 
pertinent  to  additional  assessments  of 
potential  risk  bom  CKD  waste.^ 

C.  Regulatory  Determination  and 
Subsequent  Studies 

1.  Summary  of  Agency's  Determination 

On  February  7. 1995.  EPA  issued  the 
determination  required  by  section 
3001(b)(3)(C)  of  RCRA,  finding  that 
additional  control  of  CKD  was 
warranted  (60  FR  7366).  The  Agency 
stated  that  its  concerns  about  the 
potential  harm  to  human  health  and  the 
environment  posed  by  some  CKD 
suggest  the  need  for  some  level  of 
regulation  under  RCRA  Subtitle  C 
authority.  The  Agency  also  recognized 
that  certain  of  these  areas  of  concern 
(those  related  to  releases  to  surface 
waters)  are  more  appropriately 
controlled  under  other  EPA- 
administered  statutes.  In  order  to  avoid 
unnecessary  duplication  among 
regulatory  programs,  EPA  stated  it 
would  rather  use  the  other  existing 
regulatory  programs  to  control  risks 
where  appropriate,  and  develop  a  more 
creative,  affordable,  and  common  sense 
approach  that  would  control  the  adverse 
effects  of  CKD. 

The  Agency  decided  to  develop, 
promulgate,  and  implement  regulations 
for  CKD  as  necessary  to  protect  hiunan 
health  and  the  environment  by  using  a 
variety  of  statutes.  For  surface  waters. 


1  The  CKD  sampling  trip  reports  can  be  found  in 
the  RIC  under  the  following  numbers:  Phase  I 
sampling  trip  reports  (Nos.  F-94-RCXA-SOOOl  to 
S0066):  Phaae  a  CKD  sampling  trip  reports  (Nos.  F- 
94-8CKA-S0067  to  S0073). 


*  All  of  the  analytical  data  on  CKD  can  be  found 
in  the  Technical  Background  Document:  Analysis  of 
CKD  Generation  and  Characteristics  Data,  RIC 
docket  Nos.  F-94-RC2A-S0017  to  S0017.G. 

'  Additional  data  on  CKD  waste  studied  in  the 
Report  to  Congress,  including  supplemental  errata, 
is  available  in  the  RIC  docket  under  the  general 
identification  number  F-94-RC2A-FFFFF. 


the  Agency  believes  that  existing 
regulations  and  the  planned  general 
permit  imder  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permitting  program  provide  an  adequate 
mechanism  for  controlling  point  source 
discharges  and  for  managing  storm 
water  that  contains  CKD.  With  respect 
to  grotmd  water,  the  Agency  decided  to 
use  its  authority  imder  RCRA  Subtitle  C 
provided  by  sections  2002(a), 
3001(b)(3)(C).  and  3004(x)  to  develop  a 
program  tailored  to  local  cement  plant 
conditions  to  control  specific  risks.  In 
the  regulatory  determination.  EPA  also 
stated  that  it  would  develop  and 
implement  additional  controls  under 
the  Clean  Air  Act  (CAA),  as  necessary 
to  address  concerns  relating  to  air 
emisRinn«  of  CKD,  Subsequently, 
however,  EPA  has  concluded  that  RCRA 
authorities  will  better  serve  that 
purpose.  EPA's  reasons  for  changing  its 
approach  are  discussed  in  detail  in 
Section  VU.  B.  (Qean  Air  Act)  below. 

For  most  off-site  beneficial  uses  of 
CKD  (e.g.,  in  waste  stabilization  or 
certain  construction  uses).  EPA's 
current  record  indicates  there  are  no 
significant  risks.  However,  the  Agency 
also  decided  to  evaluate  the  need  for 
additional  controls  for  a  limited  number 
of  off-site  uses  of  CKD  (such  as  use  as 
a  substitute  for  lime  fertilizer  on 
agrictiltural  fields)  in  its  regulatory 
proposal.  The  Ag«icy  stat^  that  its 
fociis  would  be  restricted  to  those  off- 
site  uses  for  which  there  may  be 
significant  risks. 

EPA  also  stated  in  the  regulatory 
determination  that  specific  RCRA 
Subtitle  C  components  deserve 
particular  scrutiny  in  developing  a 
tailored  approach,  including  the 
following:  fecility-wide  corrective 
action  under  section  3004(u);  land 
disposal  restrictions  requirements 
(LDRs)  under  sections  3004(c).(d).(e),(f) 
and  (g);  minimum  technology  standards 
undOT  section  3004(o);  and  permit 
requirements  imder  section  3005.  EPA 
stated  that  most  of  the  concerns 
traditionally  addressed  by  the  land 
disposal  restrictions  program,  permit 
requirements,  and  the  minimum 
technology  standards  would  be  best 
addressed  through  management 
standards  developed  specifically  for 
CKD. 

2.  Proposed  Enforceable  Agreement 

On  March  22. 1995.  the  U.S.  cement 
industry,  through  the  American 
Portland  Cement  Alliance  (APCA). 
submitted  to  the  Agency  a  volimtary 
management  program  for  CKD.  This 
program  was  based  on  earlier  work 
APCA  submitted  to  EPA  in  1993.  Under 
this  volimtary  program,  cement 


int  source 


manu  i  icturing  facilities  would  manage 
their  (p  KD  according  to  industry- 
developed  management  standards,  and 
EPA  vjniuld  enforce  those  standards 
throu^  a  contract  rather  than  through 
regulation.  The~  proposed  agreement 
inclu4^  provisions  for  compliance 
standaMs,  facihty  waste  management 
plans,  a  public  participation  process, 
enforotment,  and  penalties.  The 
indusfty  indicated  that  its  intent  was  to 
provide  the  Agency  with  a  constructive 
alternative  to  Subtitle  C  regulation  that 
woul(|  not  stigmatize  CKD  as  hazardous 
waste! 

The!  proposed  enforceable  contract 
repreij^ted  a  new  approach  and  raised 
a  nuniber  of  legal  and  technical  issues 
which  EPA  evaluated.  The  Agency  also 
contacted  various  State  agencies, 
indus^  groups,  and  public  citizen 
grouppito  assess  their  positions  on  the 
proposal.  Although  EPA  in  the  past  has 
entered  into  imenforceable  "voluntary" 
agreements  with  other  industries,  the 
AgenQt  has  determined  that  it  does  not 
have  ik^erent  contract  authority  to  enter 
into  enforceable  agreements,  although  it 
has  authority  to  enter  into  enforceable 
consent  orders  under  the  imminent 
hazard  provisions  of  RCRA  section 
7003,  dr  section  106  of  the 
Comprehensive  Environmental 
Respcttse,  Qnnpensation,  and  Liability 
Act  ofi  1980  (CERCLA).  The  cement 
indusity  chose  not  to  pursue 
enfon)«able  agreements  under  these 
authorities  because  of  concern  that  it 
would  be  inappropriate  to  characterize 
CKD  a3  posing  an  imminent  and 
substantial  danger  to  human  health  and 
the  enhhronment. 

3.  The!  Need  for  CKD  Management 
StandAhls 

In  t|ie  RTC,  the  Agency  described  the 
decision  rationale  used  to  make  its 
regulatory  determination.  The  Agency 
applicn  a  step-wise  approach  that  it 
consi(^^red  to  be  consistent  with 
Congressional  intent  that  EPA  consider 
all  of  the  study  factors  listed  in  RCRA 
sectioti  8002  (o).  The  methodology  used 
by  EPA  examined  the  need  for  CKD 
management  standards  and  the 
econoiiiic  consequences  of  imposing  full 
Subtitle  C  requirements  on  the  industry. 
(See  8nFR  7366  for  a  discussion  of  the 
steps  D'A  considered  in  determining 
the  nepd  for  CKD  management 
stand40ds.) 

a.  Documented  Evidence  of  Damage 

The  i  Agency  determined  that  the 
potential  exists  for  hazardous 
constiqients,  including  metals,  to 
migratje  from  CKD  waste  sites  and  that 
CIQ)  has  caused  documented  impacts 
(and  n  iky  continue  to  cause  impacts)  at 


levels  of  concern.  Information  is 
available  to  indicate  that  ground  water 
has  been  affocted  by  CKD  management 
units.  During  the  development  of  the 
RTC,  the  Agency  identified  five  cases  of 
damage  to  ground  water,  10  cases  of 
damage  to  siu&ce  water  and  21  cases  of 
damage  to  air  from  CKD  waste 
management  units.^  Two  additional 
cases  of  ground  water  damage,  two 
additional  cases  of  surface  water 
damage,  and  16  additional  cases  of  air 
damage  were  subsequently  identified  in 
the  1994  NODA  and  placed  in  the  RCRA 
docket  in  a  technical  background 
docimient  entitled  Additional 
Documented  and  Potential  Damages 
From  the  Management  of  Cement  Kiln 
Dust  (See  59  FR  47133,  September  14, 
1994).'  In  its  Regulatory  Detwmination, 
EPA  stated  these  cases  suggest  that 
despite  State  regulations  damages 
continued  to  occur  with  current  (i.e.,  as 
of  1994)  CKD  management  practices. 

Typically,  groimd-water  damages 
were  the  result  of  metals  constituents 
leaching  into  ground  water  from 
imlined  CKD  landfills  and  waste  piles. 
Ground-water  damages  were  of  concern 
to  the  Agency  because  relatively  few 
(17%  in  1991)  of  all  CKD  management 
units  had  groimd-water  monitoring 
systems,  while  25  of  91  cement 
manufacturing  facilities  were  reported 
in  1991  to  be  located  within  one  mile 
of  a  public  drinking  water  well. 
Additionally,  ground-water  damage  was 
a  major  factor  cited  for  including  two 
CKD  disposal  units  on  the  CERCLA 
(Superfund)  National  Priorities  List 
(NPL). 

Damages  to  air  were  also  identified 
due  to  particulate  emissions  of  CKD 
fit>m  quarries,  haul  roads,  and  CKD 
handling  equipment.  Most  of  these  cases 
involved  visible  emissions  violations 
(opacity)  related  to  equipment 
malfunctions  associated  with  CKD 
handling  equipment  (kilns,  baghouses, 
and  screw  conveyors).  In  the  regulatory 
determination,  EPA  characterized  the 
air  releases  as  persistent,  with  many 
facilities  having  more  than  one 
violation.  Also,  significant  releases  of 
airborne  particulates  were  frequently 
observed  first-hand  by  Agency  staff 
during  the  course  of  Ae  RTC  study.^ 


B  Based  on  subsequent  review  of  the  damage 
cases,  except  for  two  reassessments  (one  air  damage 
case  and  one  surface  water  damage  case),  the 
Agency  beheves  the  information  received  in 
comment  does  not  contradict  the  Agency's  basic 
conclusions  regarding  any  of  the  damage  cases 
identified  in  the  RTC  and  subsequent  NODA.  A 
detailed  description  of  these  damage  cases  is 
available  in  Chapter  5  of  the  RTC. 

'RIC  Docket  Nos.  F-94-RC2A-S0003  to  S0015. 

"A  general  description  of  these  emissions  can  be 
fotud  in  the  EPA  CKD  sampling  trip  reports  which 


b.  Potential  Risks  to  Human  Health  and 
the  Environment 

The  Agency  conducted  a  series  of  risk 
screening  and  site-specific  risk 
modeling  studies  to  evaluate  potential 
risks  from  on-site  management  and  off- 
site  uses  of  CKD.  Methodologies  and 
results  of  these  studies  were 
dociunented  in  Chapter  6  of  the  RTC 
and  its  related  technical  background 
docimients  and  in  two  subsequent  EPA 
technical  background  documents 
entitled  Human  Health  and 
Environmental  Risk  Assessment  in 
Support  of  the  Regulatory 
Determination  on  Cement  Kiln  Dust 
(August  31, 1994)  and  Supplemental 
Errata  Dociunent  for  the  Technical 
Background  Document  fur  the  Notice  of 
Data  Availability  on  Cement  Kiln  Dust 
(September  3a  1994).» 

EPA  assessed  the  risks  of  potential 
releases  of  CKD  contaminants  to  the 
environment,  both  during  the  routine 
management  of  the  dust  at  cement 
plants  and  during  beneficial  use  of  the 
dust  at  other  locations.  The  risk 
assessment  was  intended  to 
complement  the  damage  case  study, 
which  provided  actual  instances  of 
environmental  contamination, 
sometimes  attributable  to  management  ' 
practices  and  facility  settings  not 
considered  in  the  risk  assessment.  The 
risk  assessment  was  also  intended  to 
cover  the  potential  for  certain  more 
subtle  or  long-term  risks  that  might  not 
be  evidenced  in  the  damage  case  files. 

One  of  the  primary  objectives  of  the 
risk  assessment  was  to  evaluate,  as 
realistically  as  possible,  the  baseline 
risks  of  CKD  management  practices  at 
actual  sites.  This  was  accomplished  by 
focusing  initially  on  a  sample  of  case- 
study  cement  plants  and  off-site 
beneficial  use  scenarios  that  appeared  to 
provide  a  reasonable  representation  of 
the  universe  of  sites  where  CKD  is 
disposed  and  used.  For  each  sample 
site,  EPA  evaluated  the  potential  for 
CKD  contaminants  to  be  released  into 
the  environment,  migrate  to  possible 
human  and  ecologicd  receptors  through 
a  number  of  media  and  pathways  (e.g., 
ground  water  contamination,  smiace 
water  runoff  to  streams  or  lakes, 
windblown  dust)  and  result  in 
exposures  and  adverse  effects.  This 
evaluation  included  a  combination  of 
qualitative  analyses  designed  to 
document  and  describe  major  factors 
contributing  to  (or  limiting)  risks,  and 
quantitative  modeling  designed  to 


are  located  in  the  support  section  of  the  RIC  docket 
on  the  Report  to  Congress. 

"These  documents  are  available  in  the  RIC  docket 
(Nos.  F-94-RCKA-FFFFF,  F-«4-RC2A-S0019  and 
^S0019.A). 
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estimate  the  magnitude  of  risks.  The 
analysis  conducted  for  the  RTC  was 
then  expanded  to  incorporate  significant 
new  information  collected  after  the  RTC 
was  published.  This  expanded  analysis, 
whidi  is  documented  in  EPA's  technical 
background  document  supporting  the 
Agency's  1995  Regulatory 
Determination  enabled  Q'A  to 
characterize  risk  levels  for  each  pathway 
at  each  plant  for  the  facilities  evaluated. 

The  Agency's  analysis  indicates  that 
there  are  potential  risks  warranting 
concern,  from  both  ouient  on-site  waste 
management  practices  and  certain  off- 
site  beneficial  uses.  Based  on  these 
analyses,  EPA  predicted  only  low  or 
negligible  risk  potential  firom  on-site 
management  of  CKD  via  direct  exposure 
pathways  (e.g.,  ingestion  of  drinking 
water) .  The  Agency  did  find  potential 
risk  to  human  healdi  via  indirect  (i.e., 
foodchain)  exposure  pathways, 
however.  Potential  risks  from  exposure 
to  particulate  matter  were  also 
indicated. 

The  Agency  modeled  health  risks  via 
indirect  rood-chain  pathways  (i.e.,  risks 
from  ingestion  of  contaminated  crops, 
livestock,  or  fish).  These  contaminants 
reach  food  products  via  movement  of 
stormwater  run-off  and/or  windblown 
dust  firom  uncontrolled  CKD  storage  or 
disposal  areas  to  nearby  water  bodies 
and  farm  fields.  EPA's  foodchain 
pathway  analysis  estimated  potential 
individual  cancer  risks  from  1  x  10-'  (i 
in  100,000)  to  1  X  10-'  (1  in  1,000)  for 
highly  exposed  subsistence  fishers  and 
farmers.  Cancw  risks  of  concern  were 
due  primarily  to  exposure  to  arsenic  in 
CKD.  Similar  cancer  risk  levels  due  to 
dioxins  are  also  possible  at  some 
additional  sites.  However,  the  Agency's 
data  base  on  dioxin  levels  in  CKD  was 
not  extensive  enough  to  conduct  a  large 
scale  study.  EPA's  risk  modeling  also 
estimated  potential  exceedances  of  non- 
cancer  hamrd  thresholds  via  indirect 
exposure  to  the  toxic  metals  cadmiiun, 
chromium,  thallium  and  lead,  which  are 
present  in  CKD. 

Finally,  EPA's  CKD  analysis  indicated 
potential  human  health  risks  due  to 
exposure  to  the  fine  particulate  matter 
(PM)  which  characterizes  CKD.  Based 
on  the  Agency's  analysis,  windblown 
dust  (PM  less  than  10  microns  in  size) 
from  uncontrolled  CKD  waste 
management  imits  could  exceed  EPA's 
health-based  fine  particulate  National 
Ambient  Air  Quality  Standard  (NAAQS) 
at  plant  boundaries  and  potentially  at 
nearby  residences.  Further  analysis  of 
potential  exposure  to  airborne  PM  from 
cement  kiln  dust  waste  management 
units  was  conducted  as  part  of  EPA's 
population  risk  assessment  This 
analysis  also  indicates  that  persons 


living  aroimd  cement  plants  may  be 
exposed  to  airborne  PM  concentrations 
in  excess  of  the  NAAQS.  An  overview 
of  the  population  risk  assessment  is 
provided  in  Section  II.C.4.a  of  this 
preamble.  A  detailed  description  of  that 
analysis  is  provided  in  the  technical 
background  document  on  population 
risk  assessment. 

As  previously  noted,  the  Agency 
predicted  a  ne^igible  impact  to  ground 
water  and  consequentiy  low  or 
negligible  risk  to  human  health  via 
ingestion  of  contaminated  drinking 
water.  However,  a  large  percentage  of 
cement  plants  (and  CKD  management 
units  at  those  cement  plants)  are  located 
in  areas  ef  karst  terrain, '°  many  of 
which  may  be  underlain  by  bedrock 
with  hydrolugical  characteristics 
conducive  to  leachate  transport  to  off- 
site  locations  with  limited  filtration, 
adsorption,  and  dilution.  For  reasons 
discussed  in  the  regulatory 
determination,  the  Agency  determined 
that  its  ground-water  model  is  not 
suitable  for  modeling  in  karst  terrain. 
The  Agency  has  evidence  of  ground- 
water contamination  at  each  facility 
where  grotmd-water  data  were  available, 
and  thus  conducted  additional  analyses 
of  ground-water  transport. 

"The  Agency  conducted  two  additional 
ground-water  analyses  to  evaliiate  the 
potential  for  ground  water  transport  at 
CKD  management  facilities.  In  the  first 
analysis,  the  Agency  evaluated  whether 
the  choice  of  groimd  water  models 
significantiy  influenced  the  results.  In 
this  analysis,  the  Agency  used  EPA's 
Composite  Model  for  Leachate 
Migration  with  Transformation  Products 
(EPACMTP)  with  the  same  parameters 
used  in  the  modeling  to  support  the 
Report  to  Congress.  The  Agency 
concluded  that  the  choice  of  models  did 
not  significantiy  influence  the 
conclusions  on  ground  water  transport. 
In  the  second  analysis,  the  Agency 
parameterized  the  thermodynamic 
isotherms  to  reflect  the  major  ions  likely 
to  be  present  in  CKD  and  the  typical 
pHs  found  in  CKD.  Based  on  this 
analysis,  the  Agency  concluded  that  the 
composition  of  CKD  leachate  may  make 
metals  more  mobile.  These  analyses  are 
discussed  in  Section  n.C.4.b,  Additional 
Ground  Water  Modeling. 

The  Agency's  initial  risk  assessment 
for  off-site  beneficial  uses  of  CKD 
indicated  that  most  off-site  uses  do  not 
pose  significant  risks.  Direct  cropland 
application,  however,  occurs  at  a 
number  of  locations  in  the  country. 


Screening  level  analyses  of  agricultural 
use  described  in  the  RTC  and  NODA 
suggest  that  some  CKD,  at  plausible 
application  rates,  contains  sufficientiy 
high  concentrations  of  metals  and 
dioxins  to  cause  food  chain  risks.  Based 
on  these  initial  findings,  EPA  conducted 
a  more  detailed  analysis  of  potential 
risks  from  use  of  CKD  as  an  agricultural 
liming  agent.  A  siunmary  description  of 
the  agricultiual  use  analysis  and  results 
of  that  analysis  are  presented  in  Section 
VI. — Standards  for  CKD  Used  as  a  Lime 
Substitute. 

c.  Waste  Characteristics 

While  CKD  itself  does  not  exhibit  the 
RCRA  Subtitie  C  hazardous  waste 
characteristic  of  corrosivity  (40  CFR 
261.22).  EPA's  data  show  that  mixtures 
of  CKD  and  water  often  exhibit  the 
characteristic  of  corrosivity.  "  In 

f>articular,  EPA  data  show  that  the  pH 
evel  in  nm-off  from  precipitation  Uiat 
contacts  CKD  storage  and  waste  piles 
typically  exceeds  12.5  standard  units, 
tiie  standard  for  the  corrosivity 
characteristic  for  hazardous  wastes  (40 
CFR  261.22).  In  addition,  EPA's 
analyses  of  CKD  show  that  CKD  does 
contain  certain  metals  listed  in 
Appendix  Vm  ("Hazardous 
Constituents")  Part  261  of  RCRA.  For 
many  of  the  toxic  metals,  the  total 
concentrations  in  kiln  dust  were  not 
significantiy  different  whether  the  dust 
was  generated  in  kilns  that  btun  or  do 
not  bum  hazardous  waste.  Likewise,  in 
terms  of  potential  constituent  solubility 
and  release,  leach  test  residts  show  that 
no  significant  distinction  can  be  made 
between  CKD  generated  from  kilns  that 
bum  hazardous  waste  and  those  that  do 
not  bum  hazardous  waste. 

With  respect  to  organics.  volatile  and 
semi-volatue  compounds  were  generally 
not  foimd  in  CKD.  However,  levels  of    , 
2,3,7,8-substituted  dioxin,  and  2,3,7,8- 
substituted  dibenzofuran  were  detected, 
although  the  concentrations  were 
generally  low.  The  calculated  2,3,7,8- 
tetrachlorinated  dibenzo-p-dioxins 
toxicity  equivalence  (TEQ)  values  for 
the  facilities  sampled  by  EPA  ranged 
from  non-detected  to  9  ppt. 

d.  Adequacy  of  Existing  Regulations 

In  making  its  regulatory 
determination,  EPA  evaluated  State  and 
Federal  regulations  pertaining  to  CKD 
waste  and  concluded  that  more 
stringent  regulation  of  CKD  is  necessary 
based  on  current  regulatory  schemes.  '^ 


>°Karst  terrains  are  defined  in  this  proposal  at  40 
CFR  259.16(b)(1)  as  areas  where  karst  landscape, 
with  its  characteristic  hydrogeology  and/or 
landfbrms  are  developed. 


"  EPA  hazardous  waste  identification  rules  do 
not  include  a  characteristic  or  definition  for  solid . 
corrosives. 

"  Supporting  documentation  for  this  analysis  can 
be  found  in  Chapter  7  of  the  RTC — Existing 
Regulatory  Controls  on  CKD  Management. 
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The  Agency  also  detennined  that 
cun  E  nt  practices  are  inadequate  to  limit 
coni  i  minant  releases  and  associated 
risk^  CKD  is  now  managed  primarily 
on-snte  in  non-engineered  landfills, 
piles,  and  ponds.  Many  piles  and 
lan4vUs  lack  liners,  leachate  controls, 
or  rmi-on/run-off  collection  systems.  In 
addi^on,  while  dust  suppression 
meajsures  exist  at  many  facilities,  it 
appears  that  they  are  generally 
ineQi^ctive  at  controlling  airborne 
relefi^es  of  CKD.  The  Agency  believes 
the  Allowing  factors  warrant  additional 
enviijonmental  controls  for  CKD:  (1)  the 
genetal  lack  of  ourent  regulations 
appucable  to  contaminant  discharges  to 
groxwd  water  for  protection  of  hiunan 
heais^  and  the  environment;  (2)  the 
gene^  lack  of  gruuud-water  muuiluring 
syst^ns  at  CKD  disposal  imits;  and  (3) 
the  ^kistence  of  damages  to  ground 
^fraiif  and  air  that  are  persistent  and 
contkiuous,  and  for  which  no 
requirements  exist  to  address  the  risks 
pos90  via  these  pathways. 

4.  NjEiw  Analyses 

a.  Pijifoulation  Risk 

Silit)sequent  to  the  Regulatory 
Detqjfmination,  the  Agency  calculated 
popiilation  risks  for  individuals  living 
in  xk^  vicinity  of  cement  manufacturing 
plartDs  that  manage  CKD  onsite.  The 
asse^ment  included  population  risks 
froni  indirect,  or  foodchain,  exposure 
patnways  and  population  effects  from 
expi^^ure  to  airixime  particles,  but  not 
poteiiitial  population  risks  from 
benracial  use  of  CKD.  This  work  builds 
on  eiarlier  CKD  analyses  focusing  on  the 
heal^i  risks  to  maximally  exposed 
individuals,  presented  in  the  RTC  on 
CKD  and  supporting  documentation,  the 
1994  [NODA  on  CKD,  and  a  background 
doobient  supporting  the  1995  CKD 
RegiMatory  Determination.  A  detailed 
descjijiption  of  the  population  risk 
assefe^ment  is  provided  in  the  Technical 
Baclfpound  Document:  Population 
Risks  from  Indirect  Exposure  Pathways, 
and  population  Effects  from  Exposure  to 
Airborne  Particles  from  Cement  Kiln 
Dust  Waste  in  the  docket  for  this  rule. 

Tl^^  assessment  of  population  risks 
froni  Indirect  exposure  estimates  the 
nun^r  of  cancer  cases  and  the  number 
of  people  living  near  cement  plants  that 
are  potentially  exposed  above 
nonfitncer  effect  thresholds  through  the 
inge^pon  of  vegetables,  beef  and  milk, 
and  iQsh.  For  this  analysis,  existing 
facil^^-specific  individual  risk 
estimjates  were  combined  Mrith  facility- 
speqiiBc  data  on  populations  potentially 
expdied  via  indirect  pathways  to  derive 
facil^jy-specific  population  risk 
estii^i^tes.  As  a  first  step,  information  on 


individual  risk  generated  from  a  sample 
of  62  facilities  was  used  to  identify  and 
eliminate  from  concern  those  facilities 
that  have  negligible  potential  for 
significant  population  risk.  For 
remaining  focilities,  population  risk  for 
the  vegetable  ingestion  pathway  was 
calculated  by  combining  prior  estimates 
of  individual  risk  with  estimates  of 
nearby  farmers  and  backyard  gardeners 
based  on  census  data.  For  the  final  step, 
results  frt}m  the  82  facilities  for  which 
facility-specific  information  was 
available  were  extrapolated  to  the  total 
imiverse  of  108  cement  facilities, 
Population  risk  for  the  fish  ingestion 
pathway  was  estimated  using  existing 
facility-specific  individual  risk 
estimates  along  with  numbers  of 
recreational  fishers  that  could  be 
exposed,  calculated  based  on  fish  yield 
data  bom  local  streams.  Facility-specific 
results  were  then  extrapolated  to  the  full 
universe  of  cement  plants  to  obtain  total 
population  risk  for  this  pathway. 

The  Agency  estimates  that  exposiires 
via  indirect  pathways  occurring  in 
populations  within  five  miles  of  all 
cement  plants  nationwide  potentially 
result  in  a  total  of  0.04  excess  cancer 
cases  over  a  70-year  period.  That  is, 
exposures  would  potentially  lead  to 
about  0.009  excess  cancer  cases  in  the 
subsistence  farmer  population,  and 
about  0.03  excess  cancer  cases  in  the 
"homegrown"  population.  Cancer  cases 
predicted  for  the  recreational  fisher 
population  are  negligible.  The  total 
populatiou'within  five  miles  of  all 
cement  facilities  nationwide  is 
approximately  3.4  million. '^  Thus,  the 
overall  popiUation  cancer  risk  can  be 
characterized  as  follows:  a  total  of 
0.0006  excess  cancer  cases  per  year 
could  potentially  occiu'  within  this    . 
population  of  3.4  million  due  to  indirect 
exposures. 

For  population  noncancer  effects, 
EPA  predicts  that,  across  all  populations 
within  five  miles  of  all  cement  facilities 
nationwide,  a  total  of  about  1,040 
people  are  potentially  exposed  via 
indirect  exposure  pathways  to 
contaminant  levels  above  the  hazard 
index.  That  is,  about  6  individuals  fit)m 
the  population  exposed  to 
contamination  from  homegrown 
vegetables  are  exposed  to  contamination 
exceeding  noncancer  effects  thresholds 
(i.e.,  hazard  index  greater  than  1).  About 
37  individuals  from  the  subsistence 
farmer  population  and  about  1,000 
individuals  bom  the  recreational  fisher 
population  are  estimated  to  be  exposed 
to  contamination  exceeding  noncancer 


effects  thresholds.  The  overall 
population  noncancer  effects  can  be 
characterized  as  follows:  a  total  of  about 
1.040  people,  or  less  than  one-tenth  of 
one  percent,  bom  among  the  population 
of  3.4  miUion  within  five  miles  of  all 
cement  plants  nationwide  is  likely  to  be 
exposed  via  indirect  exposure  padiways 
to  contamination  exceeding  noncancer 
effects  thresholds. 

The  assessment  of  population  effects 
bom  exposure  to  airborne  particles 
estimates  the  number  of  people 
potentially  exposed  to  fugitive  CKD  at 
levels  above  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for 
particulate  matter  (PM).  Both  the 
existing  NAAQS  for  coarse  particles  and 
a  new  NAAQS  proponed  for  fine 
particles  were  considered.  New 
modeling  of  CKD  emissions  and 
downwind  dispersion  was  performed 
for  selected  "high  risk"  cement  plants, 
substantially  improving  on  the  previous 
work  by  using  advanced  modeling 
techniques,  estimating  emissions  from 
all  CKD  handling  stages  rather  than  just 
final  disposal  as  modeled  previously, 
and  considering  the  effect  of  terrain, 
among  other  refinements.  The 
concentrations  of  airborne  particles 
were  then  overlaid  on  census  block 
grids  to  estimate  populations  potentially 
exposed  above  the  PMio  NAAQS.  The 
Agency  estimates  that  about  18  people 
may  be  exposed  to  airborne  PMio 
concentrations  in  excess  of  the  NAAQS 
around  the  82  facilities  for  which 
facility-specific  information  is 
available.'*  As  with  the  indirect 
exposures  analysis,  EPA  derived  a  more 
complete  picture  of  potential  population 
effects  due  to  PM  exposures  by 
extrapolating  from  results  within  the 
known  imiverse  to  determine  the 
potential  population  effects  for  the  full 
universe  of  cement  facilities.  In  sum, 
EPA  estimated  that,  across  all  108 
facilities,  a  total  of  between  18  and 
4,118  people  living  within  500  meters  of 
the  facility  boimdary  may  be  exposed  to 
airborne  PM  concentrations  in  excess  of 
the  NAAQS.  It  is  not  known  what 
percentage  of  the  population  exposed 
above  the  NAAQS  is  likely  to  develop 
any  morbid  effects  because  the  dose- 
response  relationship  for  PM  exposures 
is  not  well  defined. 


'^This  is  an  estimate  based  on  site-specific  data 
for  61  facilities  and  extrapolated  data  for  the 
remaining  47  facilities. 


14  The  estimate  of  393  people  is  based  on  an 
evaluation  of  52  of  the  82  cement  facilities;  based 
on  analyses  conducted  previously  the  remaining  30 
facilities  were  determined  to  have  zero  or  negligible 
effects  in  terms  of  PM  exposures  because  mey  do 
not  manage  CKD  on-site  (see  methodology  and 
results  presented  in  Technical  Background 
Document  on  Potential  Risks  of  Cement  Kiln  Dust 
in  Support  of  the  Cement  Kiln  Dust  Regulatory 
Determination,  January  31, 1995). 
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b.  Additional  Ground- Water  Modeling 

Because  the  available  damage  cases 
indicate  the  potential  for  impacts  to 
groimd  water  in  areas  of  non-karst 
terrain  (four  of  the  13  damage  cases  are 
located  in  areas  of  non-karst  terrain),  the 
Agency  conducted  additional  ground- 
water modeling  to  evaluate  the  potential 
subsur&ce  transport  of  metals  in  non- 
karst  terrain.  The  additional  modeling 
occurred  in  two  phases.  In  Phase  I,  the 
Agency  tested  the  sensitivity  of  the 
modeling  by  incorporating  ihe  same 
assiunptions  used  in  the  modeling  to 
support  the  Report  to  Congress  in 
EPACMTP,  a  groimd-water  model  used 
by  EPA  to  conduct  national 
assessments.  The  intent  of  this  exercise 
was  lo  determine  whether  model 
selection  significantly  influenced  the 
conclusions  regarding  the  subsurface 
transport  of  constituents  to  receptor 
locations.  In  Phase  II.  the  Agency 
evaluated  the  sensitivity  of  EPACMTP 
to  assumptions  regarding  the  spedation 
and  adsorption  of  metals,  hi  this 
analysis,  the  Agency  revised  the 
isotherms  generated  by  MINTEQA2,  a 
geochemical  spedation  model, '^  to 
reflect  higher  pHs  (as  found  in  CKD 
leachate),  more  appropriate  ions  in  the 
leachate,  and  a  lower  dissolved  organic 
carbon  concentration  in  the  leachate. 

In  Phase  I  of  the  additional  ground- 
water modeling.  EPA  evaluated  the 
sensitivity  of  its  previous  model 
selection  by  estimating  constituent 
concentrations  at  well  locations  with 
EPA's  regional  groimd-water  model, 
EPACMTP.  The  results  from  this 
analysis  were  then  compared  with  the 
results  generated  by  the  previous 
modeling,  which  used  MMSOILS. 
EPACMTP  combines  a  finite  source 
methodology  with  a  metal-specific 
procedure  (using  MINTEQA2)  for 
handling  geochemical  interactions  that 
affect  the  subsurface  fate  and  transport 
of  metals.  A  complete  description  of  this 
methodology  is  available  in  EPA 
Composite  Model  for  Leachate 
Migration  with  Transformation 
Products:  Background  Document  for 
Metals,  which  has  been  placed  in  the 
RCRA  docket  in  support  of  this 
proposed  rule.>^  The  analysis 
incorporated  the  same  data  and 
assumptions  used  to  support  the 


»  U.S.  EPA.  1996a.  Background  Ocxaunent  for 
Metals.  EPA  Composite  Model  for  Leachate 
Migration  with  Transformation  Products 
(EPACMTP).  Volume  1:  Methodology.  U.S.  EPA, 
Office  of  Solid  Waste.  Washington.  DC  20460. 

'•U.S.  EPA,  1996b.  EPA  Composit  Model  for 
Leachate  Migration  %vith  Transformation  Products 
(EPACMTP)  Background  Document  U.S.  EPA. 
Office  of  Solid  Waste,  Washington,  DC  20460. 


ground-water  modeling  for  the  EPA's 
1993  Report  to  Congress. 

In  general,  the  revised  modeling  using 
EPACMTP  predicted  lower 
concentrations  of  metals  in  ground 
water  for  antimony,  arsenic,  chromium, 
cadmium,  and  thallitim  and  higher 
concentrations  for  barium  and 
berylliiun.  At  all  facilities,  the  risk  fiom 
contaminated  groimd  water  predicted 
by  EPACMTP  was  negligible.  Leaching 
of  lead  was  negligible  in  both  modelii^ 
exerdses  (the  MMSOILS  model 
predicted  that  lead  would  reach  the 
water  table  at  only  one  modeled 
facility).  From  this  analysis,  the  Agency 
conduded  that  the  selection  of  ground- 
water models  was  not  the  most 
significant  reason  for  the  inability  of  the 
modeiins  to  "redict  elevated  metal 
concentrations  in  ground  water. 

In  Phase  11  of  the  additional  groimd- 
water  modeling,  EPA  evaluated  the 
sensitivity  of  the  ground-water 
modeling  results  to  changes  in 
assumptions  regarding  the  spedation 
and  adsorption  of  metals  in  CKD 
leachate.  Specifically,  EPA  revised  the 
assiunptions  about  pH,  presence  of 
leachate  organic  adds,  and  ions  present 
in  CKD  leachate  to  generate  new 
partitioning  coeffidents  (Kds)  for  five 
metals:  barium,  beryllium,  cadmiiun, 
chromium,  and  lead.  The  Agency  then 
used  the  same  modeling  protocol  for 
EPACMTP  described  above  to  evaluate 
the  effects  on  ground-water  &te  and 
transport  of  these  five  metals.  A  more 
detailed  description  of  the  revisions  to 
the  MINTEQA2  isotherms  and  the 
caveats  associated  with  these  analyses 
are  available  in  the  technical  support 
document  Examination  of  Metals 
Transport  under  Highly  Alkaline 
Conditions,  which  has  been  submitted 
to  the  docket  in  support  of  this 
proposed  rule. 

Tnis  additional  analysis  indicates  that 
migration  of  the  metals  may  be  sensitive 
to  the  pH  of  the  leachate  and  the 
buffering  capadty  of  the  unsaturated 
and  saturated  zones.  Under  highly 
alkaline  conditions  with  little  or  no 
buffering,  cadmium,  chromium,  lead, 
barium,  and  beryllium  are  predided  to 
be  more  mobile.  In  general,  these  metals 
displayed  a  greater  tendency  to  move 
throu^  the  unsaturated  zone  and  reach 
the  ground  water.  For  example,  the 
analysis  indicated  that  at  four  of  the  five 
modeled  bdlities,  elevated  levels  of 
barium,  beryllium,  cadmium, 
chromium,  and  lead  were  found  in  the 
ground  water  within  10  meters  of  the 
disposal  unit.  At  four  of  the  modeled 
fadlities,  concentrations  of  lead 
exceeded  EPA's  action  level  for  lead  of 
0.015  mg/L  within  10  meters  and  at  one 
facility,  chromiiun  exceeded  its 


maximum  concentration  limit  (MCL)  of 
0.1  mg/L  by  less  than  a  fador  of  10.  In 
addition,  modeling  indicated  that 
beryllium,  cadmiiun,  and  chromium 
would  have  concentrations  within  a 
factor  of  10  of  their  respective  MCLs  at 
four  facilities,  one  facility,  and  two 
facilities,  respectively. 

c.  New  CKD  Waste  Charaderistics  Data 

In  an  effort  to  further  understand  the 
influence  of  hazardous  waste  burning 
on  CKD  composition,  EPA  has 
undertaken  analyses  of  two  new  sources 
of  data  on  toxic  metals  in  CKD.  In  June 
1996,  as  part  of  a  RCRA  §  3007  data 
request,  EPA  coUeded  information  on 
constituent  concentrations  in  CKD  from 
seven  cement  plants  within  Region  Vn 
that  hum  haTardniis  waste,  to  the  extent 
available  for  each  of  the  five  years  1991 
through  1995.  In  Odober  1996,  new 
CKD  constituent  data  from  15  cement 
plants  that  do  not  bum  hazardous 
waste,  colleded  during  July  and  August 
1996,  were  submitted  to  the  Agency  by 
the  Non-Hazwaste  Burner  CKD 
Coalition  (NHBCC). 

The  EPA  Region  Vn  data  set  consists 
of  analytical  results  bom  a  substantial 
number  of  CKD  samples,  varying  by 
plant,  by  constituent,  and  by  year  from 
a  few  dozen  to  a  fisw  hundred  per  year. 
All  of  these  data  refled  CKD  generated 
by  the  seven  plants  while  burning 
hazardous  waste.  The  NHBCC  data  set 
consists  of  analytical  results  bom  six  to 
32  CKD  samples  from  each  non-burning 
plant.  Although  both  data  sets  have 
their  individual  nuances,  the  Agency 
believes  these  data  sets  together 
accurately  refled  constituent  values  in 
CKD  for  both  types  of  kilns,  and  tend  to 
complement  one  another.  Both  data  sets 
are  available  in  the  RCRA  docket  for  this 
rule. 

The  NHBCC,  Environmental 
Technology  Council  (ETC),  and  local 
citizen  groups  have  asserted  to  EPA  staff 
that  these  new  data  demonstrate 
statistically  significant  differences  in  the 
concentrations  of  total  metals  between 
CKD  bom  kilns  that  bum  conventional 
fossil  fuels  ("non-hazardous  waste 
bumer  CKD")  and  CKD  bom  kilns  that 
bum  RCRA  hazardous  waste 
("hazardous  waste  bumer  CKD").  The 
NHBCC  argues  that  these  differences 
affad  the  potential  risk  assodated  with 
the  disposal  of  CKD  and  that  non- 
hazardous  waste  bumer  CKD  exhibits 
only  isolated  elevated  concentrations  of 
toxic  constituents,  hence  relatively  low 
risk  compared  to  hazardous  waste ' 
bumer  QG3.  As  explained  in  Section 
m.C.  below,  the  NHBCC  believes  tiiese 
differences  justify  EPA  imposing  a 
regulatory  distinction  between 
hazardous  waste  bumer  CKD  and  non- 
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hazardous  waste  burner  CKD,  a  so- 
called  "tWo-dust  approach." 

EPA  1^^  considered  the  NHBCC's 
assertion  of  statistical  differences 
between  {hazardous  waste  burner  and 
non-haa4rdous  waste  burner  CKD,  but  at 
this  poi^  based  on  available  data  does 
not  accent  their  assertion  of  lower  risk 
for  non-ihazardous  waste  burner  CKD 
relative  to  hazardous  waste  burner  CKD 
for  the  following  reasons.  First,  when 
hazardollis  waste  burner  and  non- 
hazardojus  waste  burner  CKD  data  sets 
are  combared,  for  some  toxic  metals  the 
statistic|i|  distribution  of  concentrations 
in  each  ffoup  significantly  overlap.  For 
exampl^  for  the  constituent  arsenic, 
CKD  fironi  ten  out  of  15  non-hazardous 
waste  bimier  plants  have  mean  total 
concentif  Uuiitf  iu  excess  uf  ilie  mean 
concentration  of  arsenic  in  hazardous 
waste  biuner  CKD  averaged  firom  the 
seven  hazardous  waste  burning  plants 
in  EPA  Rbgion  Vn  (1995  data);  and  CKD 
from  sey^n  out  of  15  non-hazardous 
waste  bi^iner  plants  have  mean  arsenic 
concentrations  higher  than  the  mean 
concentration  reported  for  hazardous 
waste  burner  plants  in  the  EPA  NODA. 
Similarijr,  for  chromium,  CKp  frtsm  four 
out  of  13  pon-hazardous  waste  burner 
plants  have  mean  total  concentrations  in 
excess  of  the  mean  concentration  for 
chromiuif^  ^  hazardous  waste  burner 
CKD  avebtaged  from  the  seven  hazardous 
waste  biUoing  plants  in  EPA  Region  VII 
(1995  dajta).  Because  of  this  overlap, 
EPA  doeja  not  believe  that  all  non- 
hazardovs  waste  burner  CKD  poses  less 
potential  hazard  than  hazardous  waste 
burner  CKD.  Furthermore,  a  comparison 
of  means  suggests  constituent 
concentiiations  for  all  toxic  metals  are 
within  the  range  of  data  reported  in  the 
EPA  NODA.  EPA  believes  that  the  new 
informat^0n  supports  the  Agency's 
previous!  Conclusion  that  metals  levels 
in  CKD  ajtie  not  substantially  different, 
whether  ^nerated  by  kilns  that  bum 
hazardotif  waste  or  kilns  that  do  not 
bum  hazardous  waste. 

Seconc^i  concentrations  of  the  toxic 
constituent  thfllliiim  in  non-hazardous 
waste  bu|:jier  CKD  are  consistently 
higher  than  in  hazardous  waste  burner 
CKD.  Th^  mean  concentration  for 
thallium  jifi  non-hazardous  waste  burner 
CKD  from;  the  15  NHBCC  plants  (180.5 
mg/kg)  >^<  is  over  three  times  higher  than 
the  mean  concentration  for  31  non- 
burning  plants  reported  in  the  EPA 
NODA  (50.3  mg/kg),  and  47  times 
higher  thpn  the  mean  concentration  in 
hazardous  waste  burner  CKD  from  the 


seven  EPA  Region  Vn  plants  (3.8  mg/ 
kg).  The  NHBCC  has  argued  that 
relatively  higher  concentrations  of 
thallium  in  non-hazardous  waste  burner 
CKD  are  not  caused  by  fuels  but  by  CKD 
recirculation  and,  therefore,  non- 
hazardous  waste  burner  CKD  should  not 
be  regulated  because  this  material  is 
never  disposed.  The  Agency  believes 
recirculation  of  CKD  back  into  the 
cement  manufacturing  process  is 
beneficial  because  recirculated  CKD 
would  never  be  disposed.  Forty-seven 
out  of  88  non-hazardous  waste  burner 
plants,  however,  reported  wasting  CKD 
in  1995,  so  the  Agency  remains 
concerned  that  disposal  of  CKD  with 
elevated  levels  of  thallium  could  still 
pose  a  potential  Iidzurd  to  human  health 
and  the  environment. 

Third,  the  NHBCC  data  have  not 
addressed  the  cases  of  environmental 
damage  or  PMio  risks  that  form  the  basis 
of  the  EPA's  Regulatory  Determination. 
The  Agency  finds  no  basis  for  changing 
the  Regulatory  Determination  to  regulate 
only  CKD  from  hazardous  waste  burning 
kilns.  The  damage  cases  resulted  from 
on-site  management  of  CKD  in  non- 
engineered  landfills,  pUes  and  ponds,  at 
plants  that  largely  do  not  or  did  not 
bum  RCRA  hazardous  wastes.  In 
addition,  CKD,  regardless  of  fuels 
burned,  contains  particles  10  microns  in 
size  and  smaller,  and  could  potentially 
pose  risks  to  human  health  if  released 
through  fugitive  emissions. 

EPA  requests  additional  data  on 
hazardous  waste  burner  and  non- 
hazardous  waste  burner  CKD.  If  new 
information  warrants  such  action,  the 
Agency  would  re-evaluate  its  current 
position  on  the  appropriate  levels  of 
control  for  hazardous  waste  burner  and 
non-hazardous  waste  burner  CKD. 

D.  Beneficial  Use  of  Cement  Kiln  Dust 

It  is  likely  that  even  with  advances  in 
recycling  technologies,  some  CKD  will 
need  to  be  removed  from  kiln  systems. 
Because  resources  are  lost  when  CKD  is 
permanently  disposed,  and  because 
disposal  practices  can  be  burdensome, 
finding  alternative  uses  for  waste  CKD 
can  help  facilities  avoid  disposal  costs 
and  generate  additional  revenue,  while 
at  the  same  time  reduce  the  amount 
disposed  of  in  landfills.  Currently,  CKD 
is  used  beneficially  for  sludge-,  waste-, 
and  soil-stabilization,  land  reclamation, 
waste  remediation,  acid  neutralization, 
agricultural  applications,  such  as  a 
fertilizer  or  lime  substitute,  and 
construction  applications.  <"  According 
to  responses  from  the  1991  Portland 


Cement  Association  (PCA)  Survey'and 
RCRA  section  3007  requests,  about 
780,000  metric  tons  (860,000  tons)  of 
CKD  were  used  beneficially  in  1990,  or 
5.4  percent  of  the  gross  CKD  generated 
in  1990,  and  about  19  percent  of  the  net 
CKD  generated  for  that  year.  This  total 
represents  9.5  percent  of  the  8.2  million 
metric  tons  of  CKD  recycled  directly 
back  into  the  kiln  or  raw  feed  system  in 
1990.  Of  the  780,000  metric  tons,  about 
71  percent  (670,000  metric  tons)  was 
used  for  waste  stabilization,  12  percent 
(111,000  metric  tons)  for  soil 
amendment,  5.6  percent  (53,000  metric 
tons)  as  liming  agent,  nearly  three 
percent  (25,000  metric  tons)  as  materials 
additives,  about  one  percent  (11,000 
metric  tons)  as  road  base,  and  eight 
percent  (7b,oou  metric  tons)  for  other 
uses. 

The  American  Society  for  Testing  and 
Materials  (ASTM)  standards  advise  that 
use  of  CKD  should  be  imdertaken  only 
after  the  material's  characteristics  have 
been  properly  evaluated  with  respect  to 
the  intended  application.  ASTM  also 
recommends  frequent  performance 
testing  until  the  degree  of  variability  has 
been  established.  '*  The  manner  and 
extent  of  CKD  adaptation  for  beneficial 
applications  is  in  constant  fiux  as 
research  and  development  of  CKD  use 
continue  to  grow. 

Most  current  off-site  uses,  such  as  for 
waste  stabilization  or  land  application 
as  fill  material,  are  either  airrently 
regulated  (imder  RCRA  for  hazardous 
waste  stabilization,  or  under  the  Clean 
Water  Act  in  the  case  of  municipal 
sewage  sludge)  or  appear  to  present  low 
risk  due  to  low  exposure  potential.  As 
explained  in  the  Regulatory 
Determination,  in  light  of  the  low 
exposure  potential,  EPA.believes  that 
these  uses  constitute  environmentally 
sound  recycling  and  beneficial  use. 
Therefore,  the  Agency  is  not  proposing 
management  standards  for  these 
beneficial  uses  of  CKD  or  to  list  as  a 
hazardous  waste  CKD  used  for  such 
practices.  We  are  proposing  that 
beneficially  used  CKD  is  non-hazardous 
waste.  Thus,  with  the  exception  of  CKD 
used  for  agricultural  purposes,  EPA 
solicits  comments  on  these  and  other 
potential  uses  that  might  constitute 
environmentally  soimd  recycling  or 
beneficial  use. 

As  explained  previously,  the  Agency's 
risk  assessment  data  on  the  use  of  CKD 
as  a  lime  substitute  on  agricultural 
fields  indicates  that  some  small 
percentage  of  CKD  (roughly  5%)  may 


"The  highest  thallium  values  in  CKD  reported 
from  the  IS  :I<|HB(X  plants  are  associated  with 
cement  kilnb|that  recycle  over  90%  of  their  CKO 
back  into  th^imanutacturing  process. 
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present  risk,  to  human  health  and  the 
environment  and,  therefore,  the 
agricultural  use  of  CKD  warrants 
controls.  Accordingly,  in  today's  rule, 
EPA  proposes  to  limit  concentrations  for 
arsenic  cadmium,  lead,  thallium  and 
chlorinated  dibenzodioxins  and 
dibenzofurans  in  C3CD  used  for 
agricultural  purposes.  If  used  for 
agricultural  purposes,  CKD  with 
concentrations  of  these  substances  in 
excess  of  today's  proposed  limiting 
concentrations  would  be  considered  a 
listed  hazardous  waste. 

QL  Disciinion  of  Options  To  Address 
Risks  From  Mismanaged  CKD 

Today's  proposal  presents  several 
possible  approaches,  including  the 
Agency's  preferred  approach  for 
addressing  the  hazards  presented  by 
CKD.  EPA  invites  commenters  to 
address  these  approaches,  so  that  EPA 
can  evaluate  the  Agency's  preferred 
approach  not  only  on  its  own  merits  but 
also  in  comparison  to  these  alternatives. 
If,  when  issuing  the  final  regulation  for 
CKD,  EPA  were  to  rely  on  a 
Memorandimi  of  Understanding, 
regulation  exclusively  under  Subtitle  D 
of  RCRA,  the  State-based  approach,  and 
the  Two-Dust  approach  presented 
below,  the  Agency  would  have  to  revisit 
the  Regulatory  Determination. 

The  Agency  would  more  favorably 
consider  the  State-based  regulatory 
approach  or  MOU  if:  (1)  there  were 
more  evidence  that  cement 
manufacturing  facilities  have  made 
improvements  to  their  CKD 
management  practices;  (2)  there  was 
greater  agreement  among  all 
stalceholders  regarding  appropriate  CKD 
management  standards;  (3)  there  was  a 
strong  level  of  support  from  industry. 
States,  and  other  stakeholders  for 
movement  toward  an  MOU  or  State- 
based  approach;  and  (4)  the  alternative 
adequately  considered  the  interests  of 
other  parties  with  a  stake  in  the 
Agency's  QCD  rulemaking.  In  making  a 
final  rule  determination,  EPA  may 
consider  some  combination  of  the 
alternative  approaches  discussed. 

A.  State-Based  Approach 

The  American  Portland  Cement 
Alliance  (APCA)  has  submitted  a 
proposal  to  EPA  for  a  State-based 
approach  to  cement  kiln  dust  (CKD) 
management.  The  main  components  of 
APCA's  proposed  approach  are  listed 
below,  in  chronological  order: 

(a)  EPA  Woidd  Complete  Work  on 
CKD  Management  Standards.  EPA 
would  complete  internal  work,  already 
begun  during  discussions  regarding 
APCA's  proposed  enforceable 
agreement,  which  is  discussed  above  in 


Section  in.A. — State-Based  Approach,  to 
refine  the  CKD  management  standards 
for  issuance  as  guidance  as  provided 
below. 

(b)  EPA  Would  Publish  Proposed 
Guidance  and  "Backstop"  Regulatory 
Regii^e  For  Public  Comment.  APCA 
proposes  that  EPA  would  publish  a 
Notice  of  Data  Availability  in  the 
Federal  Register  which  would  have  two 
separate  components.  The  first 
component  would  describe  and 
summarize  the  key  components  of  the 
CKD  management  standards,  and 
annoiince  the  public  availability  of  a 
complete  copy  of  the  CKD  management 
standards.  APCA  proposes  that  in  the 
Notice,  the  Agency  would  annoimce  its 
willingness  to  withdraw  its  earlier 
Regulatory  Determination  if  all  of  the 
States  in  which  CIG}  is  land  disposed 
developed  an  adequate  CKD 
management  program  within  two  years. 
The  second  component  would  be  a 
"backstop"  proposed  rule  based  on  a 
"conditional  exclusion"  or  "contingent 
management"  approach  in  which  RCRA 
Subtitle  C  authority  would  not  be 
triggered  unless  the  conditions  of  the 
exclusion  were  violated.  APCA 
proposes  that  EPA  would  finalize  the 
proposal  only  if  one  or  more  States  in 
which  CIG)  is  land  disposed  do  not 
have  an  adequate  CKD  management 
program  within  two  years.  EPA  would 
solicit  public  comment  on  all  aspects  of 
the  Notice. 

(c)  EPA  Would  Publish  Final 
Guidance  In  Response  To  Public 
Comment.  APCA  proposes  that  one  year 
after  publishing  the  initial  guidance  and 
backstop  proposal,  EPA  would  publish 
its  "final"  guidance  in  a  subsequent 
Federal  Register  notice  in  response  to 
public  comments.  In  this  notice,  EPA 
would  also  include  an  explicit  time  line 
for  the  remaining  steps  in  the  State- 
based  approach. 

(d)  EPA  Would  Take  Final  Action 
Regarding  Inadequate  State  Programs. 
Two  years  after  publishing  the  initial 
proposed  guidance  and  backstop 
proposal,  APCA  proposes  that  EPA 
would  publish  another  Federal  Register 
notice  announcing  its  assessment  of  the 
adequacy  of  State  CKD  management 
programs.  APCA  proposes  that  if  EPA 
finds  that  such  State  programs  are 
adequate,  the  Agency  would  announce 
withdrawal  of  its  1995  Regiilatory 
Determination.  Conversely,  if  the 
Agency  finds  one  or  more  States  with 
inadequate  CKD  programs,  APCA 
proposes  that  EPA  issue  a  final  rule  that 
will  be  efiiective  in  those  States.  These 
regulations  would  be  based  on  a 
conditional  exemption  approach  in 
which  RCRA  Subtitle  C  authorities 
would  not  be  invoked  unless  terms  of 


the  exemption  were  violated.  For  those 
States  with  adequate  programs,  EPA 
would  withdraw  its  1995  Regiilatory 
Determination. 

The  technical  standards  in  today's 
proposed  rule  reflect  completed  internal 
work  on  appropriate  CKD  management 
standards  and  could  serve  as  the  Notice 
that  APCA  suggests  in  (b)  above.  In  our 
view,  the  Part  259  standards  represent 
proposed  final  management  standards 
for  CKD  management,  and  the  standards 
proposed  today  luider  Part  261  coidd 
form  a  "backstop  rule."  The  Agency 
solicits  comments  on  APCA's  proposed 
State-based  regulatory  approach  for  CKD 
management  and  on  the  details  of  State 
programs  affecting  the  management  and 
beneficial  use  of  CKD.  Both  APCA's 
proposed  CKD  management  stanHards 
that  were  submitted  to  the  Agency  as 
part  of  the  proposed  enforceable 
agreement,  and  a  full  description  of 
APCA's  State-based  approach  are 
available  in  the  RIC  in  support  of  this 
rule.2o 

B.  Memorandum  of  Understanding 

Another  option  considered  by  the 
Agency,  in  lieu  of  a  detailed  regulatory 
scSieme,  would  be  to  enter  into  a 
memorandum  of  understanding  (MOU) 
with  the  cement  industry.  As  with 
enforceable  agreements,  a  MOU  would 
include  specific  standards  for  the 
management  of  CKD.  This  approach  is 
not  unprecedented. 

In  January  1994.  EPA  and  the 
American  Forest  and  Paper  Association 
(AF&PA)  negotiated  a  MOU  regarding 
the  implementation  of  land  application 
agreements  among  AF&PA  member  pidp 
and  paper  mills  and  the  EPA.^'  The 
purpose  of  the  MOU  was  to  develop  a 
stewardship  program  for  the  practice  of 
land  application  of  pulp  and  paper  mill 
sludges.  Each  paper  mill  participating  in 
the  program  signed  a  "Land  Application 
Agreement"  which  established 
standards  and  land  management 
practices  for  the  mill's  land  application 
of  sludge.  The  MOU  also  provided  for 
aimual  materials  monitoring  reports  to 
be  submitted  to  EPA.  AF&PA  member 
outreach  programs,  and  annual  AF&PA 
member  surveys.  The  individual  "Land 
Application  Agreements"  specify, 
among  other  things,  dioxin/furan 
concentration  limits  for  land  applied 
sludge  and  receiving  soils,  application 
rates,  waste  testing  requirements,  and 
recordkeeping  and  reporting 
requirements.  MOU  and  "Land 
Application  Agreements"  do  not 


2°  The  cement  industry's  proposed  management 
practices  (version  6/1/5),  see  RIC  docket  No.  F-99- 
CXDP-SOOai. 

z>  For  a  copy  of  the  MOU,  see  RIC  docket  No.  F- 
99-CKDP-S0107. 
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provide  for  enforcement,  including 
citizen  suits.  Moreover,  EPA,  to  date, 
has  n6k  formally  assessed  the  success  of 
the  Apeements. 

The  Agency  could  consider  a  similar 
approjach  to  tailored  management 
standfi^ds  and  for  monitoring  the 
management  of  CKD.  The  Agency 
solicits  comments  on  the  advantages 
anchdiiadvantages  of  a  program  utilizing 
eitheij  An  enforceable  agreement,  which 
is  dis^iissed  above  in  Section  III.A. — 
State-Based  Approach,  or  memorandum 
of  understanding  to  encourage 
environmentally-sound  CKD 
management  practices. 

C.  Twlpf-Dust  Approach 

In  cji^ngs  with  EPA  staff,  the  Non- 
Hazw^pte  B'omer  GKD  Coalition 
(NHBpC)  has  argued  that  any  proposed 
regula|tpry  mechanism  for  CKD,  should 
distin^sh  between  CKD  from  kilns 
that  btam  conventional  fossil  fuels  (non- 
hazarijlbus  waste  burner  CKD)  and  CKD 
from  l^lns  that  biun  RCRA  hazardous 
waste^  both  in  oversight  mechanisms 
and  iii  ^le  contents  of  any  minimum 
management  practices.  The  NHBCC  has 
argue^lthat  EPA  should  reimpose  the 
Bevill|^9xclusion  for  non-hazardous 
waste  burner  CKD,  supplemented  where 
necess^  and  justified  by  an 
appropriate  voluntary  program  or 
discretionary  steps  by  the  States. 
According  to  the  NHBCC.  EPA  should 
regulate  hazardous  waste  burner  CKD  in 
the  le$^t  burdensome  manner  consistent 
y  relevant  risks  that  the  dust 
int. 
ICC  has  cited  several  points 
rt  of  a  two-dust  approach.  First, 
;CC  has  argued  that  less 
stringei^t  treatment  for  non-hazardous 
waste  burner  CKD  is  justified  on  the 
basis  dlnew  CKD  waste  characteristics 
data  wmich  shows  low  risk  (see  Section 
II.C.4.C.I — New  Waste  Characteristics 
Data,  sjbove).  Second,  the  NHBCC  states 
that  unit  costs  of  managing  stockpiled 
CKD  would  increase  to  prohibitive 
levels  |Por  some  member  companies 
which  ice  small  businesses  as  defined 
by  the  Small  Business  Administration. 
Accor4^  to  the  NHBCC,  these  small 
busine^ises  do  not  have  any  additional 
revenue  streams,  unlike  cement 
facilities  that  bum  RCRA  hazardous 
wastes*  to  offset  the  additional  costs  of 
CKD  management.  Third,  the  NHBCC 
has  expressed  concern  that  Federal 
regiila^on  of  CKD  under  RCRA  Subtitle 
C  will  discourage  beneficial  re-use  by 
stigmaqzing  CKD  as  a  hazardous  waste. 
The  NIIBCC  claims  that  such  regulation 
would  kindermine  public  confidence  in 
CKD  as  b  material  suitable  for  reuse, 
discouttge  the  development  of  new 
marketbi  for  CKD  waste,  and  force  up 


with 
may  pi 
llie 
insupj 
the 


compliance  costs  by  compelling 
facilities  which  currently  sell  CKD  to 
stockpile  it  instead.  EPA  solicits 
comment  on  the  NHBCC's  proposed 
two-dust  approach  and  requests 
additional  data  on  hazardous  waste 
burner  and  non-hazardous  waste  burner 
CKD.  If  new  information  warrants  such 
action,  the  Agency  would  re-evaluate  its 
current  position  on  the  appropriate 
levels  of  control  for  hazardous  waste 
burner  and  non-hazardous  waste  burner 
CKD. 

D.  Develop  Regulations  Under  Authority 
of  Subtitle  D 

Another  option  would  be  to  issue 
standards  such  as  those  described  in 
today's  Notice  solely  as  RCRA  Subtitle 
k-t  rcquiTciucnta,  ^lyiiig  oil  uuuiui'ily  iu 
RCRA  section  4004(a).  Under  this 
approach  the  standards  would  be 
enforceable  by  the  public  through 
citizen  suits.  EPA  would  additionally 
encourage  States  to  adopt  standards 
developed  under  Subtitle  D  as 
enforceable  standards  under  State  law, 
but  the  Agency  could  not  compel  them 
to  do  so.  Such  standards  would  not  be 
directly  enforceable  by  EPA  under  the 
enforcement  authorities  of  sections  3007 
and  3008.  EPA  could  take  enforcement 
action  under  section  7003,  if  there  is  a 
finding  of  substantial  endangerment.  In 
contrast,  the  Agency  is  today  proposing 
a  regulatory  structure  that  would 
provide  the  opportunity  for  Federal 
enforcement  against  major  violations  of 
the  proposed  standards,  where 
warranted  (see  §261.4(b)(8)(ii)(A)).  The 
Agency  solicits  comment  on  issuing 
today's  proposed  standards  solely  as 
RCRA  Subtitle  D  requirements  and 
views  on  the  need  for  Federal 
enforcement  of  major  violations  of  the 
proposed  standards. 

E.  Subtitle  C  Enforcement  Without 
Listing  CKD 

APCA  has  suggested  that  EPA  could 
adequately  regulate  CKD  not  managed 
in  accordance  with  today's  proposed 
Part  259  standards  using  RCRA 
enforcement  authorities  without  having 
to  identify  the  mismanaged  CKD  as  a 
RCRA  hazardous  waste.  APCA  asserts 
that  as  long  as  EPA  specified  that  a 
violation  of  the  Subtitle  C  backup 
standards  in  Part  266  constitutes  a 
"violation  of  the  requirements  of  RCRA 
Subtitle  C."  then  EPA  and  citizens 
could  enforce  against  those  violations 
under  RCRA  sections  3008(a)  and 
7002(a)  respectively.  Similarly,  APCA 
asserts  that  EPA  could  enforce  against 
violations  under  RCRA  section 
3008(d)(3)  criminal  enforcement 
authority.  APCA's  approach  is  more 
specifically  set  forth  in  a  letter  to  EPA 


dated  August  24, 1998,  and  is  available 
in  the  RIC  docket  for  this  rule.  EPA 
invites  comment  on  APCA's  approach. 

F.  Tqilored  Standards  Under  Subtitle  C 
Another  option  available  to  the 

Agency  is  to  regulate  all  CKD  under 
authority  of  Subtitle  C,  using  the  "^ 

tailored  standards  proposed  today  (i.e., 
the  standards  that  would  apply  to  CKD 
which,  under  today's  proposal,  would 
become  hazardous  waste  because  it  is 
beii^  improperly  managed).  Under  this 
approach,  all  CKD  would  be  listed 
hazardous  waste  and  would  be 
regulated  under  the  tailored  standards 
proposed  today  in  Part  266  which 
incorporates  the  standards  proposed 
today  in  Part  259. 

tue  Ajjtsucy  suliiais  comment  on  the 
option  of  regulating  all  CKD  under 
authority  of  RCRA  Subtitle  C  and 
whether  certain  provisions  could  be 
eliminated  or  whether  additional 
provisions  are  needed. 

G.  States  Adopt  Appropriate  Programs 

Alternatively,  States  may  come  forth 
with  appropriate  programs  for  managing 
CKD.  Such  programs  would  have 
requirements  similar  to  those  listed  in 
Sections  IV.,  V.,  and  VI.  of  today's 
proposal,  and  include  standards  for 
addressing  risks  posed  by  fugitive  CKD, 
standards  for  addressing  risks  to  ground 
water,  standards  for  agricultural  use  of 
CKD,  and  requirements  for  monitoring, 
reporting,  and  corrective  action.  The 
Agency  believes  there  may  be  no  need 
to  finalize  a  Federal  program  if  States 
with  cement  facilities  that  dispose  CKD 
adopt  appropriate  programs  and 
standards  for  managing  CKD.  The 
Agency  solicits  comment  on  the  option 
presented  in  this  paragraph  of  States 
adopting  appropriate  programs. 

H.  Today's  Approach— Exclude 
Properly  Managed  CKD  From  - 
Hazardous  Waste  Listing 

1.  Develop  Management  Standards  and 
Exempt  Properly  Managed  CKD  From    ' 
Classification  as  a  Hazardous  Waste 
(Management-based  Listing) 

Today's  proposed  rule  would  regulate 
CKD  under  RCRA  to'address  the 
concerns  identified  in  the  RTC  while 
avoiding  unnecessary  requirements.  The 
approach  taken  is  to  establish 
management  standards  for  CKD  and 
make  it  clear  that  all  CKD  managed  in 
accordance  with  those  standards  is  not 
classified  as  a  hazardous  waste.  CKD  not 
managed  in  accordance  with  the 
standards,  on  the  other  hand,  is 
proposed  to  be  listed  as  a  hazardous 
waste  under  40  CFR  261.11. 

The  concept  of  regulating  a  waste  if  it 
fails  to  meet  certain  standards  forms  the 
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basis  of  many  RCRA  regulations.  To 
provide  added  flexibility  for 
implem«itation,  EPA  has  previously 
proposed  options  for  conditional 
exemptions  from  Subtitie  C  regulation 
for  certain  refining  wastes,^  and 
promulgated  conditional  exemptions  for 
non-chemical  military  munitions.^ 
Today's  proposed  rule  would  limit 
r^ulation  of  CKD  under  Subtitie  C  to 
that  CKD  which  is  mismanaged. 

Tlie  DC  Circuit  Court  of  Appctals  has 
expressly  upheld  EPA's  authority  under 
KCRA  to  establish  a  conditional 
exemption  from  Subtitie  C  regulation  for 
wastes  that,  absent  the  exemption, 
would  be  hazardous  (see  Military  Toxics 
Project  V.  EPA,  146  F.  3rd.  948.  D.C.  dr. 
1998).  For  a  more  detailed  discussion  of 
EPA's  authority  to  establish  a 
conditional  exemption  from  Subtitie  C 
regulation,  see  the  disctission  at  62  FR 
6636-6637  of  the  Military  Munitions 
Rule  preamble. 

Accordingly.  EPA  is  today  proposing 
to:  (1)  astabudi  standards  that  define 
proper  management  of  CKD  waste;  (2) 
exempt  from  classification  as  hazardous 
waste  all  CKD  managed  in  accordance 
with  specific  standarids  proposed  today; 
(3)  list  mismanaged  CKD  as  a  hazardous 
waste  based  on  the  criteria  defined  at  40 
CFR  261.11(a)(3Ki-xi);  and  (4)  provide 
tailcned  standards  under  Sidititie  C  for 
the  proper  management  of  CKD  that  has 
been  mismanaged.  The  Agency's 
evaluation  of  mismanaged  CKD  against 
the  listing  criteria  in  §  261.11(a)(3)  can 
be  found  in  Appendix  I  of  this 
preamble,  while  the  associated 
evaluation  of  reportable  quantities  for 
releases  of  CKD  can  be  found  in 
Appendix  II  of  this  preamble.  Under  the 
proposed  approach,  CKD  would  only 
become  hazardous  waste  subject  to 
RCRA  Subtitie  C  regulation  when 
persons  managing  tite  waste  commit 
egregious  or  repeated  violations,  such  as 
failing  to  install  controls  designed  to 
meet  the  performance  standards,  or 
failing  to  manage  CKD  in  units  that 
conform  to  specific  default  technology- 
based  standards.  CKD  managed  in 
accordance  with  today's  proposed 
standards  would  be  outside  the  scope  of 
Subtitie  C,  and  would  not  be  considered 
hazardous  waste.  The  Agency  believes 


"  See  60  FR  57747,  November  20, 1995, 
Hazardous  Waste  Management  System: 
Identification  and  Listing  of  Hazardous  Waste; 
Petroleum  Refining  process  Wastes:  Land  Disposal 
Restrictions  for  Newly  Identified  Wastes:  and 
CERCLA  Hazardous  Substance  Desigination  and 
Reportable  Quantities. 

"See  62  FR  6621,  February  12. 1997.  Military 
Munitions  Rule:  Hazardous  Waste  Identification 
and  Management:  Explosives  Emergencies;  Manifest 
Exemption  for  Transport  of  Hazardous  Waste  on 
Right-of-Ways  and  Contiguous  Properties;  Final 
Rule. 


the  CKD  management  standards 
proposed  today  will  protect  the  public 
from  human  health  risks  and  prevent 
environmental  damage  resulting  from 
current  CKD  disposal  practices.  The 
standards  are  designed  to  prevent 
contamination  of  ground  water  and 
potable  water  supplies,  and  prevent 
human  health  risks  from  inhalation  of 
airborne  CKD  and  ingestion  via  food 
chain  pathways. 

In  developing  the  proposed 
management  standards  for  cement  kiln 
dust,  EPA  considered  several  factors. 
First,  and  primarily,  the  Agency 
believes  that  subjecting  waste  CKD  to 
the  full  RCRA  Subtitie  C  program,  while 

Erotective,  would  be  prohibitively 
urdensome  on  the  cement- industry, 
and  is  not  a  feasible  rsgtilatcr}'  option 
under  the  factors  cited  in  RCRA  section 
8002(o).  The  full  Subtitie  C  regulatory 
program  would  be  highly  prescriptive 
and  provides  littie  tailoring  for  site 
specific  conditions.  Second,  the  CKD 
management  standards  proposed  today 
are  based  on  EPA's  current  knowledge 
of  the  cement  industry  and  the  human 
health  and  environmental  risks  posed 
by  CKD.  The  Agency  considers  tiiese 
technical  standards  to  be  sufficient  to 
control  the  specific  risks  identified 
while  eliminating  unnecessary 
compliance  costs.  EPA  believes  that  for 
CKD,  imposing  the  additional 
requirements  of  full  Subtitie  C  would 
add  significantiy  to  compliance  costs 
without  a  reduction  in  risks  (see  the 
Regulatory  Determination  for  CKD: 
Potential  Costs  and  Impacts  of  Subtitie 
C  Regulation,  60  FR  7371,  February  7. 
1995).^  Third,  the  Agency  desires  to 
encourage  the  common  industry 
practice  of  recycling  of  CKD  waste  back 
into  the  industrial  process,  and  promote 
environmentally  soimd  off-site 
beneficial  use  of  this  material.  Most 
current  off-site  uses,  such  as  for  waste 
stabilization  or  general  construction,  are 
eithra  currentiy  regulated  (under  RCRA 
for  hazardous  waste  stabilization,  or 
under  the  Clean  Water  Act  in  the  case 
of  municipal  sewage  sludge)  or  appear 
to  present  low  risk  due  to  low  exposure 
potential.  Classifying  all  CKD  as 
hazardous  covdd  prevent  such  uses 
because  of  the  expense  resulting  from 
hazardous  waste  management 
requirements. 

CPA  emphasizes,  however,  that  if 
persons  mismanage  CKD  waste, 
depending  on  the  nature  in  which  it  is 
mismanaged,  the  non-compliant  waste 
may  become  subject  to  Subtitie  C 


^*  Supporting  documentation  for  these  cost 
analyses  can  be  found  in  the  Technical  Backgroimd 
Document:  Data  and  Analyses  Addressing  the  Costs 
of  QCD  Management  Alternatives,  RIC  Docket  Nos. 
F-e4-RC2A-S001B  and  S0018.A). 


requirements  which  would  include 
enforcement  action  for  violations  of  the 
proposed  management  standards  (see 
Section  V.  B. — Implementation  of  Part 
259  and  RCRA  Subtitie  C  Backup 
Standards).  The  Subtitie  C  requirements 
applicable  to  such  CKD  would  to  some 
extent  be  tailored  as  appropriate  to 
ensure  proper  management  of  CKD.  For 
example,  the  proposed  Subtitie  C  design 
requirements  for  CKD  landfills  are 
different  from  those  under  the  generally- 
applicable  Subtitie  C  regulations. 
However,  other  generally-applicable 
RCRA  requirements  would  apply  to 
persons  managing  listed  CKD  as 
hazardous  waste.  In  particular,  persons 
managing  listed  CKD  would  be  required 
to  obtain  permits  if  they  treat,  store  or 
dispose  of  hazardous  CKD,  and  to 
manifest  shipments  of  hazardous  CKD. 
Certain  generally  applicable  RCRA 
requirements  would  not  be  applied  to 
hazardous  CKD,  under  the  autiiority  of 
section  3004(x)  of  RCRA.  These  include 
land  disposal  restrictions,  minimum 
technology  requirements,  and  facility- 
wide  corrective  action  requirements. 

2.  Alternative  Management-Based 
Listing 

Another  approach  EPA  considered 
would  be  to  list  as  a  hazardous  waste 
only  CKD  that  is  managed  according  to 
specific  practices  that  are  known  to  pose 
significant  risks  to  human  health  and 
the  environmoit.  For  example,  the 
management  of  CKD  in  imlined 
landfills,  under  water  or  in  direct 
contact  with  the  groimd-water  table, 
without  fugitive  dust  controls,  or  when 
used  for  agricultural  purposes  without 
proper  controls,  is  likely  to  pose 
significant  risks  to  human  health  and 
the  environment.  Under  this  approach, 
CKD  mismanaged  in  these  specified 
vrays  would  be  listed  as  hazardous 
waste.  One  disadvantage  to  this 
approach  is  that  while  it  may  prevent 
those  poor  management  practices 
identified  by  the  Agency  at  this  time, 
such  a  listing  would  require  the  Agency 
to  anticipate  and  identify  all  possible 
ways  that  CKD  could  be  mismanaged. 
The  Agency  requests  comments  on  the 
advantages  or  (fisadvantages  of  this 
approach  over  the  approach  proposed 
today,  including  comment  on  additional 
mismanagement  practices  that  should 
be  identified  and  considered  if  such  an 
approach  were  adopted. 

3.  Characteristic  CKD 

CKD  rarely  exhibits  a  hazardous 
characteristic.  Under  the  rule  proposed 
today,  characteristic  CKD  would,  in 
most  cases,  be  regulated  in  the  same 
manner  as  other  CKD.  That  is,  it  would 
be  exempt  from  the  definition  of 
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"hazaic  ous  waste"  so  long  as  it  is 
managejd  in  accordance  with  the 
specinad  standards;  if  not  so  managed, 
as  desitribed  above,  it  would  be  subject 
to  tail(jted  Subtitle  C  requirements.  The 
sole  ej^Qeption  to  this  approach  would 
be  for  Gid)  from  kilns  that  bum 
hazardous  waste  as  fuel,  which  would 
be  8ub|^  to  full  (not  tailored)  Subtitle 
C  requirements  if  it  fails  the  two-part 
test  in  |t|ie  Boiler  and  Industrial  Furnace 
Rule  (9  prime  component  being  a 
companson  to  hazardous  characteristic 
criteria  for  metals).  This  approach 
maintains  in  place  the  rules  for  CKD 
from  hazardous  waste  burners  that  exist 
currently  imder  40  CFR  266.112. 

4.  Apphr  Tailored  RCRA  Subtitle  C 
Standams  to  Improperly  Managed  CKD 

As  disBcribed  previously,  CKD  that  has 
been  d^ermined  to  be  improperly 
managed  and  no  longer  a  non-hazardous 
waste  ^ould  be  subject  to  Subtitle  C 
standa^^  that  are  tailored  to  address  the 
risks  pt^sented  by  CKD.  The 
manag^tnent  standards  applicable  to 
such  CKD  would  be  promulgated  under 
EPA's  general  authority  for  setting 

_  i^ent  requirements  for 
hazarduus  waste  under  sections 
2002(am),  3002,  3003,  and  3004  of 
'RCRA.i^ 

Subtitie  C  requirements  that  apply  to 
hazard^s  waste  generally,  and  are  not 
expres^K  modified  in  these  tailored 
standanM.  would  apply  to  CKD  or 
fiaciliti9^  managing  CKD.  For  example,  if 
a  persop  managing  CKD  waste  disposes 
df  non-«bcempt  QG)  onsite,  she  or  he 
would  he  required  to  obtain  a  RCRA 
permit.!  However,  EPA  has  authority 
under  section  3004(x)  of  RCRA  to  alter 
certain  statutory  requirements  that 
would  otherwise  apply  to  all  hazardous 
waste  facilities,  for  wastes  previously 
subject  Itb  the  Bevill  exclusion  and 
newly  ^ing  brought  under  Subtitle  C 
regulatjjon.  In  particular.  EPA  has 
authority  to  modify  reqiiirements 
relating  to  land  disposal  restrictions, 
minimum  technology  for  landfill  design, 
and  facihty-wide  corrective  action.  EPA 
woidd  ^ly  on  this  authority  to  exempt 
CKD  b^h.  land  disposal  restrictions, 
minimi  m  technology  requirements,  and 
focility-  wide  corrective  action 
requireiaents  as  we  are  proposing  today. 
A  more  detailed  discussion  of  the 
reasons  1 4br  this  approach  under  section 
section  i^004(x)  can  be  found  in  Section 
V. A. l.-^I)04{x)— Special  Characteristics. 


these  standards,  it  woidd  remain  a  non- 
hazardous  waste.  Fiuthermore, 
compliance  with  these  standards  would 
be  required  imder  the  tailored  RCRA 
Subtitle  C  requirements  applicable  to 
any  CKD  that  is  mismanaged. 

Because  these  standards  are  a 
condition  for  maintaining  non- 
hazardous  status,  EPA  proposes  to 
promulgate  them  at  40  CFR  Part  259. 
separate  fitim  the  regulations  governing 
hazardous  waste.  The  tailored  RCRA 
Subtitle  C  regiUations  for  hazardous 
CKD  waste  are  proposed  to  be 
promulgated  in  40  CFR  Part  266;  those 
regulations  will  incorporate  the  Part  259 
proposed  standards  by  reference,  in 
addition  to  identifying  the  other  Subtitle 
C  reqtiirements  applicable  to  hazardous 
CKD. 

A.  Protection  of  Ground-Water 
Resources  ' 

1.  The  Need  for  Ground- Water 
Protection  Standards 

As  tabulated  in  the  background 
document  for  today's  proposed  rule 
titled  Technical  Back^und  Document 
on  Ground  Water  Controb  at  CKD 
Landfills,  EPA  has  identified  13  cases  of 
ground  water  damage  resulting  from  the 
migration  of  potentially  hazardous 
constituents,  including  metals,  bom 
waste  CKD.  23  These  damages  reflect 
CKD  management  practices  from  1980 
to  1995  at  cement  facilities  across  the 
United  States.  While  the  Agency 
acknowledges  that  CKD  management 
practices  may  have  changed  at 
individual  cement  manufacturing  sites, 
EPA  believes  certain  practices  which 
have  led  to  damages  to  ground  and 
surface  waters  have  not  stopped  and 
occur  today  at  other  cement 
manufacturing  facilities  nation-Mride. 

The  Agency  considers  damage  to 
mean  that  metal  constituents  have 
contaminated  ground  water  and/or 
surface  water  above  a  Federal  or  State 
standard  (e.g.,  a  maximum 
concentration  limit).  Constituents  of 
concern  from  CKD  that  have  been 
released  to  ground  and  surface  waters 
include  arsenic,  chromium,  and  lead, 
among  others.  When  ground-water 
exceedances  do  occur,  the  magnitude  of 
the  exceedance  is  usually  within  two 
orders  of  magnitude  of  the  standard. 
Environmental  damage  generally  affects 


IV.  ProMMed  Management  Standards 

A  key  element  of  the  regulatory 
system  for  CKD  described  above  is  the 
standards  to  be  established  for  CKD 
management.  As  discussed  above,  as 
long  as  I '.  KD  is  managed  according  to 


2^  Detailed  writeups  for  each  of  the  13  ground- 
water damage  cases  can  be  found  in  Chapter  5  of 
the  RTC,  the  Technical  Background 
Document:Additional  Documented  and  Potential 
Damages  from  the  Management  of  Cement  Kiln  Dust 
(F-94-RC1A-S0003  to  S0015);  and  the  Technical 
Background  Document.  Additional  Documented 
Damages  to  Ground  Water  From  the  Management  of 
cement  Kiln  Dust,  which  has  been  placed  in  the  RIC 
docket  in  support  of  this  proposed  rule. 


the  area  in  the  inunediate  vicinity  of  the 
waste  disposal  site.  Environmental 
damage  has  been  identified  both  at 
facilities  that  bum  and  those  that  do  not 
bum  RCRA  hazardous  wastes. 

As  dociimented  in  Table  2-1  of  the 
technical  background  document  on 
groimd  water  controb,  the  Agency  finds 
that  many  factors  have  contributed  to 
causing  the  release  of  CKD  constituents 
to  ground  water  or  the  subsurface 
environment  at  these  damage  case  sites. 
Factors  which  are  noted  to  have 
contributed  to  the  release  of  CKD 
constituents  into  the  sub-siuface 
environment  include:  (1)  CKD  disposal 
below  the  natural  water  table  or  groimd- 
water  infiltration  into  the  waste  unit;  (2) 
the  lack  of  a  bottom  liner  or  leachate 
CGiiSction  s}'stsis,  or  uoth,  to  coutrol 
leakage  frtjm  the  waste  imit;  (3)  surface 
nm-off  or  erosion  transporting  CKD 
constituents  to  surface  water  bodies 
and/or  wetlands  which  can  serve  as  a 
source  of  groimd-water  recharge;  (4)  the 
lack  of  an  impermeable  cover  to  control 
percolation  of  rain  water  and/or  surface 
water  nm-off  into  the  waste  imit;  and  (5) 
the  presence  of  a  shallow  ground-water 
flow  system  with  conduit  flow 
characteristics  (e.g.,  karst  aquifer  or 
fractured  bedrock  aquifer).  Notably,  all 
of  the  damage  cases  are  associated  with 
CKD  waste  disposal  imits  which  did  not 
have  bottom  liners,  leachate  collection 
systems,  or  impermeable  covers  in  place 
during  the  active  disposal  period. 

The  cement  indusby,  because  it  uses 
limestone,  has  a  relatively  high 
percentage  of  CKD  disposal  sites  located 
in  potential  karst  areas  that  is  unique 
compared  to  other  industries  the  EPA 
regubtes.  The  Agency  estimates  that  78 
out  of  110  plants  are  imderlain  by 
limestone  formations  in  areas  of 
potential  karst  terrain.  Based  on 
additional  analysis  performed  in 
support  of  today's  proposed  rule  which 
is  documented  in  the  technical 
backgroimd  docimient  on  ground  water 
controls,  the  Agency  has  increased  the 
estimate  of  the  percentage  of  cement 
plant  sites  located  in  potential  karst 
areas  from  about  half  to  71%. 

The  Agency  believes  these  limestone 
formations  may  have  conduits  with 
hydraidic  characteristics  that  potentially 
allow  leachate  to  rapidly  enter  groimd- 
water  aquifers  directly  without 
substantial  dilution  or  attenuation.  As 
documented  in  the  technical  report 
supporting  this  rule  titled  Cement  Kiln 
Dust  Migration  Pathway,  modeling 
results  for  one  CKD  disposal  site 
(Facility  A)  did  not  predict 
breakthrough  of  contaminants  into  the 
ground-water  table  within  130  years, 
even  under  highly  alkaline  conditions. 
Ground-water  and  surface  water 
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releases,  however,  which  are  described 
in  the  technical  background  document 
for  this  proposed  nile  titled  Additional 
Documented  Damages  to  Ground  Water 
From  the  Management  of  Cement  Kiln 
Dust,  occurred  at  the  same  site  in  1995, 
within  30  years  of  first  receipt  of  waste. 
The  faster  ground-water  migration  time 
can  be  attributed  to  fractures  in  the 
limestone  and  an  upper  perched  water 
table.  These  factors  were  not  accounted 
for  in  the  Agency's  model,  which 
assimied  laminar  ground-water  flow  in 
a  homogenous  granular  bedrock.  Nor 
did  the  Agency's  model  account  for 
placement  of  CKD  in  direct  contact  with 
ground  water. 

Nine  of  the  13  cases  of  groundwater 
damage  identified  occurred  at  facilities 
located  in  karst  terrain.  The  Agency 
believes  the  identification  of  additional 
documented  damage  cases  further 
supports  the  qualification,  noted  in  the 
1995  Regulatory  Determination,  that 
available  ground-wrater  pathway 
modeling  techniques  are  not  applicable 
in  areas  of  kant  tenain.  For  example,  in 
two  docimiented  damage  cases, 
excessive  discharges  of  CKD- 
contaminated  waters  can  be  attributed 
to  ground-water  flow  through  fractured 
bedrock.  In  another  case,  CKD  disposal 
in  caverns  has  resulted  in  the  disdiarge 
of  contaminated  ground  water  into  a 
nearby  surface  stream.  This  does  not 
neceMarily  mean  that  ground-water 
contamination  wiU  occur  at  all  such 
cement  plants;  however,  it  should  be 
regarded  as  a  significant  qualification  to 
the  general  fintiinga  in  the  RTC  of  low 
or  n^ligible  risk  from  the  ground-water 
pathway  risk  modeling  results.  Also,  as 
noted  in  Section  ILC.4.b — ^Additional 
&ound-water  Modeling,  the 
conclusions  on  groimd  water  modeling 
should  be  qualified  by  the  additional 
analysis  conducted  by  the  Agency.  In 
this  analysis,  the  Agency  ccmcluded  that 
the  typical  ions  in  CKD  and  the  highly 
alkaline  nature  of  the  leachate  are  ukely 
to  mobilize  metals,  including  lead, 
chromium,  and  boylliimi,  at  levels 
greater  than  previously  predicted.  In 
addition  to  ground-water 
contamination,  contamination  of  surface 
water  and/or  wetlands  was  also 
identified  as  being  a  concern  at  twelve 
of  these  damage  case  sites. 

At  many  of  these  sites,  environmental 
damages  are  persistent  and  continuing. 
The  identification  by  the  Agency  of  six 
additional  cases  of  damage  since  the 
1995  Regulatory  Determination 
indicates  that  damage  to  groimd-water 
resources  near  CKD  disposal  sites  may 
be  more  common  than  originally 
thought  in  1995.  EPA's  latest 
information  indicates  that  remedial 
measures  have  been  initiated  at  only 


seven  of  the  ground-water  damage  case 
sites,  such  as  removal  of  contaminated 
materials,  installation  of  an 
impermeable  cap,  and/or  construction 
of  a  seep/ground-water  extraction  and 
treatment  system.  In  two  cases,  ground- 
water contamination  has  been  foimd 
that  corroborates  the  surface  water 
damage  cases  which  were  reported  in 
the  1993  RTC  and  associated  NODA. 
This  suggests  that,  at  these  CKD 
disposal  sites,  releases  of  contaminated 
water  are  pervasive.  Many  of  these  sites 
have  been  slow  to  implement  remedial 
measures  to  control  off-site  migration  of 
contaminants. 

The  Agency  fiirthOT  believes  ground- 
watn  controls  are  warranted  because  of 
the  matrix  in  which  constituents  of 
concern  sre  boimd.  As  mentioned  in 
Section  II.C.4.b.  (Additional  Giound- 
iwater  Modeling)  of  this  proposal,  more 
recent  modeling  of  the  highly  alkaline 
conditions  shows  that,  in  general,  these 
conditions  increase  the  likelihood  that 
some  constituents  of  concern,  including 
lead,  chromium,  and  cadmium,  may  be 
more  mobile  than  previously 
demonstrated.  Specifically,  the  Agency 
has  noticed  enhanced  transport  and 
breakthrou^  to  the  water  table  for  these 
metals.  These  new  ground-water 
modeling  results  support  the  findings  of 
increased  leachability  of  toxic  metals,  as 
obsOTved  in  the  damage  cases.  As 
reported  in  the  RTC.  me  highly  alkaline 
nature  of  CKD-water  mixtures  is  evident 
in  TCIP  results,  which  commonly  show 
a  resultant  pH  greater  than  10  standard 
imits,  even  after  adding  acid. 

Current  waste  management  practices 
appear  to  be  inadequate  to  limit  releases 
of  at  least  some  metal  contaminants. 
According  to  a  survey  by  APCA  of  1995 
CKD  waste  management  practices,  65% 
of  all  respondents  indicated  that  their 
landfills  had  liners,  but  only  one 
respondent  (1.5%)  used  a  synthetic 
liner.  Over  60%  of  respondents 
considered  bedrock  or  native  clay  or 
shale  materials  to  be  liners.  In  1990, 
only  17%  of  all  CKD  management  units 
naticm-wide  had  ground- water 
monitoring  systems.  The  American 
Portland  Cement  Alliance  reports  that  in 
1995,  33  out  of  94  cement 
manufacturing  fecilities  had  "ground- 
water monitoring  systems."  EPA, 
however,  could  not  verify  whether  the 
monitoring  systems  were  capable  of 
characterizing  ground  water  beneath  the 
active  CKD  management  unit(s).  EPA 
believes  that  a  substantial  portion  of  the 
cement  industry  relies  on  inadequate 
measures  to  control  the  release  of 
contaminants  to  groimd  water,  and  that 
these  practices  have  not  changed 
subst^tially  or  have  only  marginally 
improved  over  the  past  several  years. 


Finally,  as  stated  in  the  1995 
Regulatory  Determination,  the  Agency 
believes  there  are  no  ciirrent  Federal 
ground-water  protection  standards  that 
are  adequate  to  address  the  risks  posed 
by  CKD  via  the  ground-water  pathway. 
The  Safe  Drinking  Water  Act  (42  U.S.C. 
300  f-j)  protects  drinking  water  by 
setting  maximum  concentration  limits 
(MCLs)  for  toxic  contaminants, 
including  metals.  However,  drinking 
water  standards  are  only  protective  at 
the  point  of  consumption.  Public  water 
supply  wells,  however,  are  protected 
through  the  wellhead  protection 
prraram  under  the  SDWA  (41  U.S.C. 
300h-7(e)). 

2.  Applicability 

EPA  is  concerned  that  today's 
proposal  might  create  an  incentive  for 
persons  maTiaging  CKD  waste  to  create 
unneeded  "units"  or  unnecessarily  large 
units  prior  to  the  effactive  date  of  the 
final  rule  so  that  such  units  would  be 
deemed  "existing  units"  and  not  be 
subject  to  COTtain  requirmnents  of 
today's  proposed  rule.  To  address  this 
concern,  today's  proposed  definition  of 
"existing  unit"  specifies  that  expansions 
would  have  to  be  consistent  with  past 
opraating  practices,  or  operating 
practices  modified  to  ensure  good 
management  The  Agency  believes  this 
added  provision  ensures  that  persons 
managing  CKD  waste  will  not  create 
new  units  or  unnecessarily  enlarge  their 
existing  units  to  avoid  compliance  with 
portions  of  today's  proposed  rule,  but  at 
the  same  time,  accoimts  for  legitimate 
landfill  enlargements  or  changes  in 
facility  operations  resulting  firom 
additional  waste  volumes.  EPA  solicits 
comment  on  whether  today's  proposed 
regulatory  distinction  between  lateral 
and  vertical  expansions  would 
encourage  owners  and  operators  to 
expand  existing  landfills  laterally  prior 
to  the  effective  date  of  the  final  rule  to 
avoid  meeting  the  requirements 
applicable  to  new  units.  EPA  is 
proposing  ground-water  protection 
standards  for  all  new  and  existing  CKD 
waste  landfill  imits.  except  units  closed 
prior  to  the  effactive  date  of  the  rule. 
Today's  proposed  perfcmnance  and 
technology-based  standards  would 
apply  to  new  units,  and  any  expansion 
of  an  existing  CKD  landfill  unit,  defined 
as  any  lateral  expansion  of  the  waste 
boimdary  of  an  existing  landfill  imit. 
Any  latoral  expansion  would  be 
considered  a  new  imit  and  must  meet 
the  requirenients  applicable  to  new 
units.  In  contrast,  any  vertical 
expansion  of  an  existing  unit  would  be 
considered  part  of  the  existing  imit  and 
subject  only  to  those  requirements 
applicable  to  existing  units.  Under  this 
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propc  i  ed  definition,  any  new  area  of 
any  e.  ( isting  unit  that  receives  waste 
after  ^e  effective  date  of  this  rule  is  an 
expansion.  All  new  and  existing  CKD 
land^  units  (i.e.,  the  existing  landfill 
plus  aiy  expansion)  must  comply  with 
grounjd-water  monitoring  and  corrective 
action  requirements  proposed  in  today's 
rule,  i  > 

Witib  regard  to  siuface 
impo|i|idments,  the  Agency  has  found 
few  fi^dilities  that  engage  in  this  CKD 
manarament  practice.  EPA  solicits 
conunint  on  whether  wet  handling  of 
CKD  ia  surface  impoundments  can  be 
conduced  in  a  manner  that  meets  the 
perfo^ihance  standards  contained  in 
todayj^  proposed  rule.  EPA  continues  to 
take  t|i^  position  that  placement  of  CKD 
in  a  s4st£ac6  impoimdment  that  is  iu 
direct  contact  with  the  ground-water 
table  ffould  not  be  protective  of  human 
health  bud  the  environment 

3.  Loq^ticm  Standards 

One  set  of  standards  for  grotmd-water 
proteqljlon  relates  to  facility  location. 
EPA  hds  identified  locations  that  require 
specisu  restrictions  and  may  influence 
the  lo^tion  of  landfills:  sites  below  the 
natur{^  water  table,  floodplains, 
wetlands,  fiault  areas,  seismic  impact 
zones  land  unstable  areas,  particiilarly 
unstable  areas  in  karst  terrain.  For  other 
wastes,  such  as  municipal  solid  wastes, 
the  Agency  has  viewed  these  locations 
as  needing  special  protection  (see  53  FR 
33314^  August  30, 1988).  Accordingly, 
EPA  i$  proposing  to  impose  location 
standards  for  QQ)  disposal  sites  to 
ensiue  protectiveness  in  the  areas 
describe  above.  With  one  exception 
whichl^rohibits  CKD  disposal  below  the 
natiual:  water  table,  the  Agency  is  not 
proposing  an  absolute  prohibition 
agakist  siting  CKD  landfills  at  these 
locatioiks;  however,  persons  managing 
CKD  waste  would  have  to  make  a 
showink  to  the  EPA  Regional 
Administrator  (or  the  State,  in 
authoiited  States),  on  a  case-by-case 
basis  that  their  design  is  protective  in 
these  environments. 

a.  Dispidsal  Below  the  Natural  Water 
Table 

Todiiy's  proposed  rule  includes  a  ban 
on  maiiAgement  of  CKD  in  new  imits 
locateci  Ibelow  the  natural  water  table. 
The  naltiual  water  table  is  defined  as  the 
natural  level  at  which  water  stands  in  a 
shalloi|v  groimd-water  well  open  along 
its  len^  and  penetrating  the  surficial 
deposits  just  deeply  enough  to 
encounter  standing  water  at  the  bottom. 
This  leyel  is  uninfluenced  by  ground- 
water piping  or  other  engineered 
activi^as. 


EPA  believes  that  this  stringent 
restriction  is  necessary  to  protect  human 
health  and  the  environment  because  of 
the  potential  damage  caused  by 
management  of  CKD  at  sites  located 
below  the  natural  water  table.  The 
Report  to  Congress,  subsequent 
Regulatory  Determination,  and 
background  dociunents  to  this  proposed 
rule  all  describe  damages  to  ground 
water  and  surface  water  resulting  bom 
management  of  CKD  at  sites  (e.g., 
quarries)  that  subsequently  filled  with 
water  after  abandonment.  As  mentioned 
above,  two  of  these  sites  were  once 
listed  on  the  NPL.  In  the  Regulatory 
Determination,  the  Agency  also 
identified  surface  water  damages 
resulting  from  problems  with  run-on 

anH  rnn^ff  Kiit  rlafomkrl  tn  ifc 

authorities  under  the  Clean  Water  Act  to 
control  surface  water  problems. 

b.  Floodplains 

EPA  is  proposing  that  new  and 
existing  CKD  landfill  units  may  not  be 
located  in  a  100-year  floodplain  unless 
a  demonstration  is  made  to  the  EPA 
Regional  Administrator  (or  the  State,  in 
autiiorized  States),  that  the  landfill  has 
been  designed  so  that  it  does  not  restrict 
flow  of  the  100-year  flood,  reduce  the 
temporary  water  storage  capacity  of  the 
floodplain,  or  result  in  the  washout  of 
solid  waste  so  as  to  pose  a  hazard  to 
hiunan  health  and  the  environment.  The 
Agency's  rationale  today  is  consistent 
with  the  similar  rule  regarding 
municipal  solid  waste  landfiU  units 
(MSWLFs)  (see  53  FR  33314,  August  30, 
1988).  Specifically,  floodplains  may  be 
adversely  impacted  by  the  disposal  of 
solid  waste  through  potential  flooding 
damages  including:  (1)  Rapid  transport 
of  hazardous  constituents  by  flood  water 
resulting  in  degradation  of  water  quality 
downstream;  (2)  restriction  of  flood 
water  flow,  causing  greater  flooding 
upstream;  and  (3)  reduction  of  the 
storage  capacity  of  the  floodplain, 
which  may  cause  more  rapid  movement 
of  flood  water  downstream,  resulting  in 
higher  flood  levels  and  greater  flood 
damages  downstream. 

Today's  proposal  would  require  that 
new  and  existing  CKD  landfill  imits 
located  in  a  100-year  floodplain  be 
designed  and  operated  to  prevent  the 
adverse  effects  described  above.  The 
intent  of  today's  proposed  rule  is  to 
require  that  CKD  landfill  units  not  cause 
sij^iificant  impacts  on  the  flow  and 
water  storage  capacity  of  a  floodplain 
exp^encing  a  100-year  flood.  Site- 
specific  information  should  be  used  to 
evaluate  whether  a  facility  has  met  this 
standard. 

Today's  proposal  defines  the 
floodplain  using  the  100-year  flood 


level.26  This  criterion  would  limit  the 
chance  for  site  inundation  and  resulting 
damages.  The  intent  of  this  criterion  is: 
(1)  To  require  an  assessment  of  any  new 
or  existing  CKD  disposal  site  or 
expansion  of  any  existing  site  in  a 
floodplain  to  determine  the  potential 
impact  of  the  disposal  site  on 
downstream  and  upstream  waters  and 
land;  (2)  to  prohibit  such  disposal 
activities  if  the  site,  as  designed,  may 
cause  increased  flooding  during  the  100- 
year  flood;  and  (3)  to  reqiiire,  if  the 
disposal  site  is  located  in  a  floodplain, 
the  use  of  available  technologies  and 
methods  to  protect  against  inundation 
by  the  base  flood,  and  minimize  the 
potential  for  adverse  effects  on  water 
quality  and  on  the  flood-flow  capacity 
ui  iiie  iioodpiain. 

c.  WeUands 

Today's  proposal  provides  that  no 
new  CKD  landfill  unit  may  be  placed  in 
wetiands,27  unless  the  pei%n  managing 
CKD  waste  makes  a  specific 
demonstration  to  the  EPA  Regional 
Administrator  (or  the  State,  in 
authorized  States),  that  the  new  unit:  (1) 
will  not  result  in  "significant 
degradation"  of  the  wetiand  as  defined 
in  the  Clean  Water  Act  section  404(b)(1) 
guidelines,  published  at  40  CFR  Part 
230;  and  (2)  will  meet  other 
requirements  derived  from  the  section 
404(b)(1)  guidelines.  Existing  disposal 
units,  including  votical  expansions  that 
are  located  in  wetiands  would  continue 
to  operate. 

EPA  believes  that  these  restrictions 
are  necessary  to  protect  human  health 
and  the  environment  because  of  the 
special  environmental  significance  of  ■ 
wetlands  and  the  potential  damage 
caused  from  siting  CKD  landfill  units  in 
weUands.  The  1993  Report  to  Congress 
and  associated  background  documents 
describe  the  environmental  damage  that 
results  by  siting  CKD  landfill  imits 
adjacent  to  wetlands.  One  case  study 
describes  releases  of  toxic  metals  in 
excess  of  State  standards  for  warmwater 
wildlife  habitats,  which  potentially 
could  damage  the  ecological  integrity  of 
weUands  adjacent  to  the  CKD  disposal 
site.  Another  case  study  describes 


"To  detennine  whether  a  CKD  landfill  xinit  is  in 
the  100-year  floodplain  persons  managing  CKD 
waste  should  use  flood  insurance  rate  maps 
(FIRMS)  developed  by  the  Federal  Emergency 
Management  Agency. 

"  For  purposes  of  this  section,  wetlands  mean* 
those  areas  defined  by  40  CFR  232.2(r):  "*  *   * 
areas  that  are  inundated  or  saturated  by  surface  or 
ground  water  at  a  frequency  and  duration  sufficient 
to  support,  and  that  under  normal  circimistances  do 
support,  a  prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil  conditions. 
Wetlands  generally  include  swamps,  marshes,  bogs, 
and  similar  areas." 


45646 


Federal  Register /Vol.  64,  No.  1£1/ Friday,  August  20,  1999 /Proposed  Rules 


environmental  releases  of  toxic  metals 
into  the  nearshore  waters  of  Lake 
Huron,  which  have  filled  in  emergent 
wedands  and  damaged  sensitive  aquatic 
habitats.  Today's  proposed  rule  would 
minimize  wedand  degradation  by  new 
CKD  landfill  units  and  expansions  by 
allowing  siting  in  wetlands  only  in 
cases  where  protective  unit  design  has 
been  demonstrated. 

Today's  proposed  rule  adopts  four 
major  requirements:  (1)  A  practical 
ahematives  test  (§  230.10(a)):  (2)  the 
assessment  of  compliance  with  other 
applicable  laws  (§  230.10(b));  (3)  the 
assessment  of  aquatic  degradation 
{%  230.10(c));  and  (4)  the  assessment  of 
steps  taken  to  minimize  the  adverse 
effects  of  dischar^  (§  230.10(d)).  These 
f  dquiieinsiits  parallel  these  is  the 
guidelines  for  wetlands  protection 
under  section  404(b)(1)  of  the  Clean 
Water  Act  The  guiding  principle  is  that 
discharges  should  not  be  allowed  unless 
the  persons  managing  CKD  waste  can 
demonstrate  that  such  discharges  are 
unavoidable  and  will  not  cause  or 
contribute  to  significant  degradation  of 
wetlands. 

Accordingly,  to  satisfy  the  four 
requirements  mentioned  above,  before  a 
CKD  landfill  imit  may  be  sited  in  a 
wetland  the  persons  managing  CKD 
waste  must  make  the  fblloMring  five 
demonstrations  to  the  Regional 
Administrator  (or  the  State  in 
authorized  States).  First,  alternative 
sites  for  the  proposed  landfill  which  are 
located  outside  of  wetlands  must  be 
considered.  An  alternative  site  is 
defined  as  one  which  does  not  involve 
wetlands.  For  a  person  managing  CKD 
waste  to  site  a  QCD  landfill  in  a 
wetland,  he  must  clearly  rebut  the 
presumption  that  a  practical  alternative 
is  available.  Second,  a  demonstration 
must  be  made  that  siting  in  a  wetland 
does  not  violate  any  of  the  provisions  of 
the  following  applicable  laws:  (1)  Any 
applicable  State  water  quality  standard; 
(2)  any  applicable  toxic  effluent 
standard  imder  section  307  of  the  Clean 
Water  Act;  (3)  the  Endangered  Species 
Act  of  1973;  and  (4)  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972.  Third,  a  demonstration 
must  be  made  that  siting  the  landfill  in 
a  weUand  will  not  cause  or  contribute 
to  significant  degradation  of  wetlands. 
Fourth,  if  siting  in  a  weUand  is  still 
considered  after  the  first  three 
demonstrations  discussed  above,  then 
an  additional  demonstration  must  be 
made  that  appropriate  and  practical 
steps  have  been  taken  to  minimize  the 

[>otential  for  adverse  effects  of  the 
andfill  on  wetlands.  Finally,  it  must  be 
shown  that  sufficient  information  is 
available  for  making  reasonable 


determinations  with  respect  to  these 
demonstrations;  otherwise,  the  person 
managing  CKD  waste  cannot  make  the 
demonstrations  necessary  to  qualify  for 
the  waiver  to  the  ban.  In  today's 
proposed  rule,  EPA  has  not  set  a 
structure  or  time  fiame  for  approval  by 
the  EPA  Regional  Administrator  (or  the 
State  in  authorized  States),  in  order  to 
give  the  regulatory  authority  maximum 
flexibility  in  setting  schedules. 

Today's  proposed  rule  addresses  only 
RCRA  reqiurements.  Nothing  in  today's 
proposed  rule  affects  any  requirements 
that  facilities  may  have  to  comply  with 
under  other  programs,  such  as  section 
404  of  the  Clean  Water  Act  which 
affacts  disposal  in  weUands. 

d.  Fault  Areas 

EPA  proposes  today  that  no  new  CKD 
landfill  units  may  be  sited  within  60 
meters  (200  faet)  of  a  fault  that  has  had 
displacement  in  Holocene  time,  unless 
a  demonstration  is  made  to  the  EPA 
Regional  Administrator  (or  the  State,  in 
authorized  States),  that  an  alternative 
setback  distance  of  less  than  60  meters 
will  prevent  damage  to  the  structural 
integrity  of  the  CKD  landfill  unit,  and 
will  be  protective  of  himian  health  and 
the  environment.  The  Holocene  is  the 
most  recent  epoch  of  the  Quaternary 
Period,  a  period  of  geologic  time  that 
extends  from  the  end  of  the  Pleistocene 
Epoch  to  the  present  and  includes 
approximately  the  last  10,000  years. 
Regional  geologic  maps  of  Holocene  age 
faults  are  published  by  the  U.S. 
Geological  Survey.  EPA  believes  that 
motion  along  faidts  may  adversely  affect 
the  structural  integrity  of  CKD  landfill 
units,  and  that  a  60-meter  buffer  zone  is 
necessary  to  protect  engineered 
structures  from  seismic  damages.^ 

Earthquakes  present  a  threat  to  public 
safety  and  welfare  in  a  significant 
portion  of  the  United  States.  Damage 
and  loss  of  life  in  earthquakes  occur  as 
a  result  of  surfece  displacement  along 
feults  and  ground  motion,  as  well  as 
secondary  effects  of  the  shaking  such  as 
groimd  or  soil  failure.  Faults  also 
present  concerns  relating  to  failure  of 
contaiimient  structures  for  CKD 
landfills.  Today's  proposed  standard  is 
designed  to  protect  CKD  landfiU  units 
from  deformation  (i.e.,  bending  and 
warping  of  the  earth's  surface)  and 
displacement  (i.e.,  the  relative 
movement  of  any  two  sides  of  a  &ult 
measured  in  any  direction)  of  the  earth's 
surface  that  occur  when  a  fault  moves. 


"  A  fotilt  is  defined  as  a  fracture  or  a  zone  of 
fractures  in  any  material  along  which  strata  on  one 
side  has  been  displeased  relative  to  strata  on  the 
other  side.  See  United  States  Geological  Survey, 
1978,  Preliminary  Young  Fault  Maps, 
Miscellaneous  Field  Investigation  (MF)  916. 


Available  information  collected  in 
support  of  the  MSWLF  rule  siiggests 
that  structural  damage  resulting  from 
earthquakes  is  most  severe  for  structures 
located  within  60  meters  of  the  fault 
trace,  and  decreases  with  increasing 
distance  away  from  the  fault.  However, 
EPA  believes  that  for  some  geologic 
formations  the  60  meter  setback 
distance  may  be  overprotective. 
Therefore,  the  Agency  has  allowed  in 
today's  proposed  rule  the  opporttmity 
for  demonstrations  to  be  made  to  the 
EPA  Regional  Administrator  (or  the 
State,  in  authorized  States),  that  an 
alternative  setback  distance  of  less  than 
60  meters  will  prevent  damage  to  the 
structural  integrity  of  the  CKD  landfill 
unit.  The  Agency  requests  comment  on 
both  the  general  concept  of  a  location 
restriction  based  on  fault  areas  and  the 
specific  60-meter  setback  requirement. 

e.  Seismic  Impact  Zones 

Today's  proposal  would  require  that 
any  new  CKD  landfill  imit  located  in  a 
seismic  impact  zone  be  designed  to 
resist  the  maximum  horizontal 
acceleration  in  lithified  material  for  the 
site.  The  design  features  affected 
include  all  containment  structures  (i.e., 
liners,  leachate  collection  systems,  and 
surface  water  control  systems).  Seismic 
impact  zones  are  defined  as  areas 
having  a  ten  percent  or  greater 

Erobability  that  the  maximum  expected 
orizontal  acceleration  in  lithified 
material  for  the  site,  expressed  as  a 
percentage  of  the  Earth's  gravitational 
pull  (g).  will  exceed  O.lOg  (i.e.,  98.0 
centimeters  per  second  per  second)  in 
250  years.  The  term  "limified  material" 
refers  to  any  consolidated  or  coherent, 
relatively  hard,  naturally  ocauring 
aggregate  composed  of  one  or  more 
minerals  (e.g.,  granite,  shale,  marble, 
sandstone,  ^estone,  etc.).  This 
definition  explicitly  excludes  loose, 
incoherent  masses  such  as  soils  or 
regolith,  and  man-made  materials  such 
as  fill,  concrete  or  asphalt.  EPA's 
rationale  today  is  consistent  with  the 
similar  rule  n^iulating  MSWLFs,  and 
the  Agency  solicits  comment  regarding 
whether  it  is  appropriate  to  use  the 
same  approach  for  CKDLFs. 

EPA  helieves  that  the  adverse  impact 
of  siting  CKD  landfill  imits  in  seismic 
areas  justifies  the  need  for  a 
comprehensive  standard  to  prevent 
releases  from  these  facilities.  Types  of 
failure  that  may  residt  from  ground 
motion  are:  (1)  Failure  of  structures 
from  ground  shaking;  (2)  failiue  of 
containment  structures  due  to  soil 
liquefaction,  liquefaction-induced 
settiement  and  landsliding,  and  soil 
slope  failure  in  foundations  and 
embankments;  and  (3)  landsliding  and 


seismic  imps 
believes  Itbat 
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collapse  of  suiroimding-stnictures.^^ 
The  background  document  supporting 
this  sectito  of  the  rule  provides 
examplea  of  the  potential  adverse  effects 
on  CKD  landfill  units  that  may  occur  in 
seismic  impact  zones.  The  Agency 
believes  !tliat  these  failures  may  result  in 
contami^tion  of  air,  ground  water, 
surface  ^ter  and  soil.  Therefore,  in 
order  to  protect  human  health  and  the 
environinent,  all  containment  structures 
must  be  Resigned  to  withstand  the 
stresses  created  by  peak  ground 
acceleration  at  the  site  from  the 
maximuni  earthquake  based  on  regional 
studies  di|d  site-specific  analyses.^ 

The  pijocess  designing  earthquake- 
resistantlcomponents  may  be  (tiyided 
into  three  steps:  (1)  Determining 
flvppTtpd  peak  ground  acceleration  at 
the  site  d«e  to  a  maximum  quake,  based 
on  regional  studies  and  site-specific 
seismic  idsk  analysis;  (2)  determining 
site-speci^c  seismic  hazards  (e.g.,  soil 
liquefaction);  and  (3)  designing  the 
facility  toiwithstand  peak  ground 
accelerations.  Various  methods  for 
accomplishing  the  above  tasks 
appropriate  to  individual  CKD  landfill 
units  should  be  selected  by  the  person 
managing  CKD  waste,  subject  to 
regulatoi|^  agency  approval. 

f.  UnstaU?  Areas 


EPA  is  also  proposing  that  persons 
managing  CKD  waste  in  new  and 
existing  CJCD  landfill  units  located  in 
unstable  weas  must  demonstrate  the 
structural  tintegrity  of  the  unit  to  the 
EPA  Reg^nal  Administrator  (or  the 
State,  in  $iithorized  States).  This 
demonsttation  must  show  that 
engineeriiug  measures  have  been 
incorporated  into  the  unit's  design  to 
mitigate  ijhe  potential  adverse  structural 
impacts  q^  the  structural  components  of 
the  unit  that  may  result  from 
subsidence,  slope  failure,  or  other  mass 
movemeq^  in  unstable  areas.  For 
purposes  i(^f  this  section,  structural 
componetalts  include  liners,  leachate 
collectioii  systems,  and  final  covers. 

EPA  isbarticularly  concerned  with 
CKD  lanoSll  units  located  in  areas  of 
karst  terrun.  For  purposes  of  this 
section,  k^rst  terrain  means  an  area 
where  kat^t  landscape,  with  its 
characteristic  hydrogeology  and/or 
landforms  is  developed.  In  karst  terrain. 
groimd-wHter  flow  generally  occurs 


29  See  Liv^ilnore  Associated  Research  Group.  Inc. 
1982.  Seisnila  Location  Standards.  Prepared  for  U.S. 
Environmental  Protection  Agency,  OfBce  of  Solid 
Waste,  Washibgton,  D.C. 

»°To  defeemine  whether  a  CKD  landfill  unit  is  in 
a  seismic  zoot,  persons  managing  CKD  waste 
should  look  at  maps  depiciting  the  potential 
seismic  activity  across  the  United  States  that  have 
been  preparq4  by  the  United  SUtes  Geological 
Survey  (OpekFile  Report  82-1033). 


through  an  open  system  with  both 
diffuse  and  conduit  flow  end  member 
components,  and  typically  has  rapid 
groimd-water  flow  velocities  which 
exceed  Darcian  flow  velocities.^' 
Composed  of  limestone,  dolomite, 
gypsum  and  other  soluble  rock,  karst 
terrain  typically  has  well  developed 
secondary  porosity  enhanced  by 
dissolution.  Landforms  found  in  karst 
terrain  include,  but  are  not  limited  to, 
sinkholes,  sinking  streams,  caves, 
springs  and  blind  valleys.  Karst  terrains 
always  include  one  or  more  springs  for 
each  ground-water  basin,  and 
underground  streams  except  where 
groimd-water  flow  is  diffuse  or  the  host 
rock  has  megaporosity. 

The  regulatory  definition  of  karst 
terrain  in  today's  proposal  expands 
beyond  the  obvious  landform  features 
tjrpically  associated  with  mature  karst 
topography  (e.g.,  sinkholes  and  caves). 
Not  all  waste  disposal  sites  overljing 
carbonate  aquifers  exhibit  mature 
features  of  well-developed  karst,  but, 
nevertheless,  may  overlie  karst  aquifers 
with  well  developed  conduit  systems  in 
which  turbulent  flow  regimes  dominate. 
Karst  systems  are  commonly  mantled  by 
thick  regolith,  or  partially  covered  by 
caprock  which  may  exhibit  a 
topography  that  is  not  characteristic  of 
a  traditional  karst  setting.  If  the 
regulatory  definition  of  karst  relies 
solely  on  apparent  karst  landform 
features,  persons  managing  CKD  waste 
at  facilities  situated  in  karst  settings 
with  no  apparent  on-site  karst  features 
could  claim  that  their  facilities  are  not 
in  karst  terrain  and,  therefore,  do  not 
overlie  a  karst  aquifer.  EPA  solicits 
comment  on  today's  proposed  definition 
of  karst  terrain  and  the  proposed 
approach  for  identiiying  kiust  hydrology 
within  and  around  focility  property. 

The  fundamental  hydrologic 
difference  between  karst  and  non-karst 
terrain  is  groimd-water  flow  velocity  in 
excess  of  velocities  that  are  typical  of 
porous  media  (i.e.,  Darcian  flow 
velocities).  A  well  developed  karst 
aquifer  usuaUy  has  a  ground-water  flow 
velocity  orders  of  magnitude  greater 
than  a  porous  media  aquifer.  The  most 
important  aspect  of  open  karst  systems 
is  that  the  dominant  basin-wide 
component  is  rapid  turbulent  ground- 
water movement,  that  is  non-Darcian 
flow,  through  conduits  to  one  or  more 
springs  that  can  vary  in  magnitude 
based  on  the  size  of  the  basin  and 


"  Darcian  flow  means  ground-water  flow  which 
follows  Darcy's  law.  where  the  specific  discharge  is 
proportional  to  the  hydraulic  gradient.  Darcian 
ground-water  flow  is  typically  linear  and  laminar, 
travels  from  1  x  10-  "  to  1  x  lO^  centimeters  per 
second,  and  is  characteristic  of  ground-water  flow 
through  granular  porous  media. 


seasonable  groimd-water  conditions. 
The  magnitude  of  the  springs  are  largely 
a  function  of  the  size  of  the  ground- 
water basin  and  aouifer  recharge. 

Accordingly,  betore  a  CKD  landfiU 
unit  can  be  sited  in  a  potential  karst 
terrain,  a  person  managing  CKD  waste 
must  first  verify  and  certify  that  the 
facility  is  situated  in  a  karst  terrain 
based  on  the  revised  definition  of  karst 
terrain  pursuant  to  §  259.16(b)(1). 
Today's  rule  proposes  that  prior  to 
construction  of  a  CKD  landfill  in 
carbonate  terrain,  a  karst  ground-water 
investigation  must  be  conducted  to 
define  the  direction  of  ground-watCT 
flow,  and  points  of  discharge  for  the 
karst  ground-water  basin{s)  the  facility 
may  affect.  The  karst  ground-water 
iiivesiigation  shall  utciuJe  ^dye  U'acer 
study  to  identify  springs  which-are 
hydrologically  related  to  the  karst 
ground-water  basin  potentially  affected 
by  the  unit.  The  ver^cation  of  a  karst 
terrain  may  include,  but  not  necessarily 
be  limited  to,  a  review  of  the  available 
literature.  If  the  literature  fails  to 
provide  conclusive  evidence  that  the 
facility  does  not  overlie  a  karst  terrain, 
a  basin-wide  field  study  should  be 
implemented,  even  if  the  discharge 
points  of  the  basin  exist  beyond  the 
facility  boundary,  to  identify  all 
potential  springs  from  which  ground 
water  passing  beneath  the  CKD  landfill 
unit  may  discharge.  Certification  may  be 
obtained  frvm  an  independent 
professional  ground-water  scientist, 
itom  the  EPA  Regional  Administrator, 
or  from  the  State,  in  authorized  States. 

After  verification,  the  person 
managing  CKD  waste  must  locate 
background  and  intermediate  sampling 
locations,  and  downgradient  springs  or 
ground-water  monitoring  wells  for 
detection  monitoring  pursuant  to 
§  259.44(a)  and  §  259.45(b)  for 
assessment  monitoring.  The  person 
managing  CKD  waste  must  establish  a 
ground-water  monitoring  system 
pursuant  to  §  259.41(a)  that  incorpofctes 
spring  monitoring.  The  Agency  believes 
that  this  will  generally  necessitate:  (1)  a 
field  study  to  conduct  an  inventory  of 
karst  features  and  locate  springs;  (2) 
quantitative  tracer  studies  to  verify  flow 
path,  time-of-travel,  and  duration  of  the 
dye  plume;  (3)  the  regular  monitoring  of 
chemographs  and  hydrographs  of 
springs  and  monitoring  wells;  and  (4) 
the  development  of  a  sampling  strategy 
based  on  the  unique  fate  and  transport 
characteristics  of  the  toxic  constituents 
in  CKD  and  hydrology  of  the  karst 
aquifer,  that  is  capable  of  detecting 
releases  fitjm  the  CKD  landfill  unit. 

EPA  believes  it  is  important  to 
include  quantitative  dye  tracer  studies 
in  any  analysis  of  karst  in  order  to 
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determine  the  time  of  travel  and 
duration  of  the  dye  plume.  Such  data 
are  essential  inputs  to  construction  of  a 
model  of  contaminant  migration 
through  the  aquifer.  The  contaminant 
model  is  predicated  on  the  dye  behaving 
similarly  to  a  contaminant  in  its 
dissolved  phase  or  in  suspensirai 
adsorbed  to  colloids.  Information  on  the 
time  of  travel  and  duration  of  the  dye 
plume  would  be  compared  to  data  from 
the  storm  hydrograph  and  chemograph 
to  identify  optimum  sampling  intervals. 
The  Agency  solicits  comments  on 
practi^  difficiilties  with  dye  studies 
and  characterizing  karst  terrain,  and 
whether  there  are  other  alternative 
approaches  to  ensure  protection  of 
human  health  and  the  environment. 
Some  areas  of  karst  teirain  may  be 
prone  to  subsidence  because  of  natural 
subsurface  conditions.  Limestone  and 
dolomite  are  slighUy  soluble  in  water, 
and  the  solution  process  can  enlarge 
existing  fractures,  joints  and  other  voids 
creatiBg  sinkholes  and  caves.  Potrattial 
caverns  and  karst  pinnacles  in  the  soil 
and  bedrock  may  eventually  lead  to 
collapse  or  puncture  of  the  landfill  liner 
due  to  excessive  overburden  or  settling. 
Accordingly,  today's  rule  proposes  that 
the  ground-water  investigation  shall 
also  include  an  inventory  of  karat 
features  within  and  around  facility 
property  to  identify  areas  prone  to 
surface  subsidence  or  mass  movement. 

4.  Performance-Based  Standard  for  the 
Protection  of  Ground  Water 

a.  Overview 

To  provide  mayimuin  flexibility  while 
ensuring  protectiveness,  EPA  is 
proposing  two  types  of  standards 
relating  to  groundwater  protection:  a 
traditional  technology  standard, 
specifying  landfill  design  and  other 
technical  requirements,  and  a  more 
flexible  performance-based  standard  for 
facilities  that  wish  to  utilize  a  design  or 
technology  that  they  beUeve  will  meet 
the  performance  standard.  To  ensure 
that  it  is  complying  Mdth  the  standards, 
a  p«son  managing  CKD  waste  may 
choose  either  to  propose  an  alternative 
approach  to  the  EPA  Regional 
Administrator  (or  the  State,  in 
authorized  States),  or  may  implement 
the  technology  standards.  EPA  may 
approve  the  alternative  if  the  Agency 
concludes  the  alternative  will  meet  a 
more  general  performance  standard 
described  below. 

With  respect  to  ground  water 
protection,  EPA  is  proposing  that  the 
unit  design  must  ensure  that 
exceedances  of  a  ^tHmd-water 
protection  standard  not  occur  at  the 
relevant  point  of  compliance.  This 


standard  would  apply  to  the  metal 
constituents  listed  in  Appendix  Vm  of 
Part  261  (antimony,  arsenic,  barium, 
beryllium,  cadmium,  chromium  (total), 
lead,  mercury,  selenium,  silver,  and 
thallium).  For  each  constituent,  the 
standard  woidd  be  as  follows:  (1)  if 
available,  the  maximum  contaminant 
level  (MCL)  established  imder  section 
1412  of  the  Safe  Drinking  Water  Act  (see 
40  CFR  Part  141);  (2)  for  constituents 
with  concentration  levels  lower  than 
background,  the  background  level;  and 
(3)  for  constituents  with  no  MCLs,  an 
alternative  risk-based  number  or,  (in  an 
unauthorized  State)  other  appropriate 
•level  established  by  the  EPA  Regional 
Administrator.  The  Agency  solicits 
comment  on  the  adequacy  of  using 
MCLs  to  define  limits  for  metals  in 
ground  water  at  the  point  of 
compliance,  and  whether  or  not  health- 
based  numbers  (HBNs)  rather  than 
MCLs  should  be  used  as  a  primary 
groimdwater  protection  standard. 
While,  EPA's  Subtitle  D  groundwater 
protection  standards  are  based  on  MCLs, 
the  Agency's  hazardous  waste  listing 
determinations  are  traditionally  based 
on  HBNs.  The  primary  difference 
between  MCLs  and  HBNs  is  that  HBNs 
are  derived  based  solely  on  health 
effects  whereas  several  factora  in 
addition  to  health  effects  are  considered 
in  the  development  of  MCLs. 
Development  of  MCLs  requires  an 
evaluation  of:  (1)  The  availability  and 
cost  of  analytical  methods;  (2)  the 
availability  and  performance  of 
technologies  and  other  factora  relative  to 
feasibility  and  identifying  those  that  are 
"best';  and,  (3)  an  assessment  of  the 
costs  of  the  application  of  technologies 
to  achieve  various  concentrations. 
Therefore,  MCLs  may  be  more  or  less 
conservative  than  HBNs  corresponding 
to  the  Agency's  hazardous  waste  listing 
risk  range  of  lOE-4  to  lOE-6  for 
carcinogens  and  an  HQ  of  1  for  non- 
carcinogens. 

EPA  is  proposing  today  that  facilities 
that  wish  to  propose  a  design  to  comply 
with  the  performance  standard  must 
submit  a  proposed  plan  to  implement 
the  performance  standard  for  approval 
by  a  regulatory  agency.  EPA  will 
provide  such  overaight  in  imauthorized 
States.  Authorized  States,  on  the  other 
hand,  may  be  more  stringent  and  are  not 
required  to  adopt  today's  proposed 
performance  standard  approach.  If  a 
State  chooses  not  to  provide  such 
review,  compliance  with  the  technology 
standards  would  be  required  (since 
there  is  no  mechanism  for  approving  an 
alternative  approach).  EPA  strongly 
urges  States  to  provide  the  option  of  a 
performance  standard.  Such  a  standard 


would  protect  human  health  and  the 
environment  and  minimize  the  cost  of 
compliance  by  allowing  facilities  to 
tailor  ground-water  controls  to  site- 
specific  conditions. 

b.  Performance  Standard  and  the  Point 
of  Compliance 

The  MCL  is  the  maximum  permissible 
level  of  a  contaminant  in  water  which 
is  delivered  to  any  user  of  a  public 
water  system,  and  is  a  standard  for 
evaluating  the  potability  of  water.  It  is 
the  traditional  measure  used  by  the 
Agency  to  protect  the  nation's  public 
drinking  water  supplies  (see  40  CFR 
Parts  141-143  National  IMnking  Water 
Regulations).  MCLs  would  be  measured 
at  the  point  of  compliance  (POC), 
defined  as  the  closest  prauliuul  distance 
bom  the  unit  boundary,  or  at  an 
alternative  point  chosen  by  the  EPA 
Regional  Administrator  (or  the  State,  in 
authorized  States).  The  alternative  POC 
must  be  on  facility  property  and  be  no 
more  than  150  metera  from  the  unit 
boundary.  In  allowing  for  an  alternative 
POC,  the  Agency's  rationale  is  to  allow 
greater  flexibility  for  a  State  to  set 
design  requirements  based  on  the  site- 
specific  factora  (for  example,  see 
§  257.3-4(b)(l)(i)  through  (vii)). 

5.  Technology-Based  Standards  for  the 
Protection  of  Groimd  Water 

EPA  is  proposing  that  design  criteria 
similar  to  those  for  MSWLFs  under  the 
Subtitle  D  program  (Solid  Waste 
Disposal  Facility  Criteria,  56  FR  50978, 
October  9, 1991)  be  adopted  with 
certain  modifications  for  ground-water 
monitoring  (see  §  259.40)  and 
remediation.  For  facilities  complying 
with  the  technology-based  standards  for 
the  protection  of  groimd  water,  any  new 
CKD  waste  management  unit  or  lateral 
expansion  of  an  existing  unit  must  be 
constructed  with  a  composite  liner  and 
a  leachate  collection  and  removal 
system  (LCS)  that  is  designed  and 
constructed  to  maintain  less  than  a  30 
cm  depth  of  leachate  over  the  liner.  The 
composite  liner  must  consist  of  two 
components:  an  upper  flexible 
membrane  liner  (FML)  with  a  minimum 
thickness  of  30-mil,  and  a  lower 
component  consisting  of  at  least  two 
feet  of  compacted  clay  with  a  hydraulic 
conductivity  of  no  more  than  1  x  10  ~ '' 
cm/sec.  In  selecting  this  uniform  design, 
EPA's  goal  was  to  identify  one  that 
would  provide  adequate  protection  in 
all  locations. 

The  Agency  believes  the  technology- 
based  standards  proposed  in  today's 
rule  will  be  protective  of  groimd-water 
resoiuces.  Linera  will  prevent  leachate 
from  seeping  from  the  landfill  and 
entering  the  aquifer.  The  FML  must 
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haves  niniinum  thickness  of  SO-mils 
and  b<  i  installed  in  direct  and  unifonn 
contaof  with  the  lower  clay  component 
to  ensvi^  adequate  liner  performance, 
incluc^kig  being  able  to  withstand  the 
stress  of  construction  (see  U.S.  EPA 
RREL,|  Lining  of  Waste  Containment  and 
Other  unpoimdment  Facilities  EPA/600/ 
2-88/b52.  September  1988).  Compacted 
clay  li^rs  must  be  at  least  two  feet 
thick  to  ensure  a  high  probability  of 
having  a  hydraulic  conductivity  of  1  x 
10-'  om/sec.  Functionally,  both  the 
FML  and  lower  clay  component  are 
necessi^  to  retard  the  migration  of 
contarh^nants  into  the  subsoil.  The  FML 
compbaent  would  provide  a  highly 
impermeable  layer  to  maximize  leachate 
coUectiDn  and  removal.  The  compacted 
Ciay  litmi  would  adsorb  and  attenuate 
pollutants  in  the  event  of  FML  liner 
feilur^, 

A  LCS  is  necessary  to  relieve  the 
hydraulic  pressure  within  the  landfill 
whichl()ould  drive  leachate  migration 
through  the  base  of  the  landfill.  LCS 
designj  normally  consists  of  a  [>ermeable 
1  placed  on  a  sloping  surface  so 
3w  leachate  to  be  removed  and 
i.  Large  units  may  also  have  a 
pipe  dftinage  system.  Sloping  the  LCS 
towards  a  sump  minimizes  any 
downward  flow,  and  reduces  the 
amounjtjof  leachate  leaving  the  LCS. 

The  J(\gency  seeks  comments  on  the 
efiiectiv^ness  of  various  liner 
thicknesses  and  materials  in  preventing 
the  migration  of  the  hazardous 
constituents  of  CKD  to  groundwater.  Of 
partici4lBr  interest  to  the  Agency  is  the 
efiiectiytaess  of  use  of  CKD  as  a  liner  or 
cap  material.  CKD  may  be  a  suitable 
material  for  use  as  a  liner  or  cap 
material  because  of  its  cementitious 
properiijes.  Studies  on  CKD  obtained  by 
the  Ag^iicy  siiggests  that  very  low 
hydrauUc  conductivities  (less  than  1  x 
10  -  '  cm/sec)  are  readily  achievable  in 
the  lab(4atory,  and  in  field  trials  using 
heavy  ^uipment  to  compress  CKD  to 
high  d^iksities.3^  However,  the  Agency 
also  ha^i  contravening  information  from 
one  sitsjvisit  and  two  case  studies 
where  (pKD  has  been  used  as  a  cap 
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compaction  control  is  difELcult  to 
maintain  over  an  area  that  is  acres  in 
size.  Nevertheless,  EPA  is  not  proposing 
today  that  CKD  be  banned  from  use  as 
a  liner  or  cap  material.  Rather,  it  can  be 
used  as  part  of  a  imit  design  if  the 
person  managing  CKD  waste  can 
demonstrate  that  the  design  meets  the 
performance  standard  for  groimd  water, 
including  establishing  that  the  material 
will  maintain  integrity  over  long  periods 
of  time  and,  therefore,  has  a  low 
potential  for  release  of  contaminants. 

6.  Requirements  for  Ckound-water 
Monitoring 

EPA  is  proposing  that  ground-water 
monitoring  be  required  for  all  new  and 
existing  CKD  management  units,  to 
QGTccT  ioaO  presence  Gx  regUAatad 
constituents  in  the  ground  water.  The 
groiuid-water  monitoring  and  corrective 
action  requirements  proposed  today  are 
based  on  requirements  promulgated 
under  Part  258  for  MSWLFs  and 
hazardous  waste  regiilations  under  Part 
264— Subpart  F  for  SoUd  Waste 
Management  Units.  The  ground-water 
monitoring  system  must  include  at  a 
minimum  one  up  gradient  and  three 
down  gradient  weUs.  The  down  gradient 
wells  must  be  located  not  farther  than 
150  meters  from  the  imit  boundary  at 
the  relevant  POC  specified  by  the  EPA 
Regional  Administrator  (or  the  State,  in 
authorized  States).  The  ground-water 
monitoring  system  must  be  capable  of 
ascertaining  the  quality  of  background 
ground  water  that  has  not  been  affected 
by  releases  bom  the  unit,  and  assessing 
the  quality  of  groimd  water  passing  the 
relevant  POC,  as  certified  by  a  qualified 
ground-water  scientist.  The  ground- 
water monitoring  program  must  include 
consistent  seunpling  and  analysis 
procedures  that  are  designed  to  ensure 
monitoring  results  that  provide  an 
accmate  representation  of  ground- water 
quality  at  the  background  and  down 
gradient  wells. 

For  focilities  located  in  karst  terrain, 
EPA  is  also  proposing  that  the  groimd- 
water  monitoring  strategy  include, 
where  necessary,  springs  which  are  the 
ultimate  discharge  points  of  the  karst 
ground-water  basin  in  which  the  facility 
is  situated.  In  karst  terrain,  point-of- 
compliance  ground-water  monitoring 
wells  may  not  detect  a  point  source 
release  from  a  CKD  management  imit 
based  on  failure  of  the  monitoring  wells 
to  intersect  the  conduit  through  which 
the  contaminant  plume  passes.  While 
monitoring  wells  are  appropriate,  they 
are  not  fail-safe.  Consequently, 
discharge  points  of  the  karst  ground- 


Corporation,  re:  Consent  )udgment  Compliance, 
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water  basin  should  be  incorporated  into 
the  overall  monitoring  strategy  to  detect 
a  release.  In  today's  rule,  EPA  is 
proposing  that  the  EPA  Regional 
Administrator  (or  the  State,  in 
authorized  States),  in  addition  to 
specifying  the  relevant  POC,  may  also 
specify  ground-water  monitoring  at 
discharge  points  of  the  karst  ground- 
water basin  potentially  affected  by 
releases  from  the  CKD  waste 
management  unit. 

EPA  is  proposing  two  types  of 
monitoring:  detection  monitoring  and 
assessment  monitoring.  Under  proposed 
§  259.44,  persons  managing  CKD  waste 
in  a  CKD  waste  management  imit  will 
be  required  to  undertake  a  ground-water 
detection  monitoring  program,  sii^lar 
to  that  descri'oed  under  §  258.54  of  the 
MSWLF  rule.  In  a  departure  fit>m  the 
MSWLF  rule,  EPA  is  proposing  to 
require  detection  monitoring  only  for 
the  following  parameters:  pH, 
conductivity,  total  dissolved  solids, 
potassium,  chloride,  sodium,  and 
sulfate.  These  detection  parameters  are 
easily  measured  and  should  provide  a 
reliable  indication  of  inoi^anic  releases 
from  the  CKD  waste  management  unit  to 
ground  water.  The  Agency  solicits 
comment  on  the  adequacy  of  these 
detection  parameters  for  monitoring 
releases  and  whether  metal  constituents 
are  necessary. 

U  detection  monitoring  indicates  a 
statistically  significant  increase  over 
background  for  one  or  more  of  the 
detection  parameters  listed  above,  under 
proposed  §  259.45,  a  person  managing 
CKD  waste  is  required  to  implement  an 
assessment  monitoring  program,  similar 
to  that  described  in  §  258.55  of  the 
MSWLF  rule.  In  another  proposed 
departure  from  the  MSWLF  rule,  today's 
proposed  rule  does  not  require  a  scan 
for  the  hazardous  constituents  listed 
under  part  258,  Appendix  II.  Instead 
persons  managing  CKD  under  today's 
proposed  rule  would  be  required  to 
sample  and  analyze  the  ground  water 
for  only  the  inorganic  constituents  listed 
in  Appendix  VIII  of  Part  261  (antimony, 
arsenic,  barium,  beryllium,  cadmium, 
chromium  (total),  lead,  mercury,  nickelf 
selenium,  silver,  and  thallium). 

Because  this  proposal  requires 
ground-water  monitoring  at  new  and 
existing  CKD  landfill  units,  today's 
action  effectively  prohibits  the  location 
of  such  units  in  areas  where  subsurface 
conditions  prevent  monitoring  of 
subsurface  contaminant  migration  bom 
the  landfill  unit.  EPA  anticipates  that 
the  Regional  Administrators  (or 
authorized  States)  will  not  issue  an 
operating  permit  for  CKD  landfill  units 
located  in  areas  where  subsurface 
monitoring  is  impossible.  Geologic 
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settings  that  could  preclude  effective 
ground-water  monitoring  include  areas 
of  limestone  bedrock  in  mature  karst 
settings,  with  complex  networics  of 
conduits,  fractures,  and  joints  which 
impede  acciuate  prediction  of  groimd- 
watu  flow.  The  Agency  considers  it  the 
responsibility  of  the  persons  managing 
003  waste  to  prove  that  a  landfill  can 
be  effsctively  monitored. 

7.  Corrective  Action 

Today's  proposal  establishes 
corrective  action  steps  similar  to 
§  258.56  of  the  MSWLF  rule.  Within  90 
days  of  finding  that  any  of  the  part  261 
inorganic  constituents  (see  previous 
section)  have  been  detected  at  a 
statistically  significant  level  exceeding 
the  ground-water  protection  "taTidards 
as  defined  imder  §  259.45(h),  the 
persons  mafiaging  C3CD  waste  must 
initiate  an  assessment  of  corrective 
measures.  Such  an  assessment  must  be 
completed  within  90  days,  or  within  an 
alternative  period  of  time  decided  by 
the  EPA  Regional  Administrator,  in 
accordance  with  §  259.46.  Today's 
proposal  allows  for  swift  remediation  of 
a  ground-water  problem,  yet  provides 
flexibility  for  selecting  and 
implementing  the  corrective  remedy. 

Undw  proposed  §  259.47  and 
§  259.48,  the  selection  of  a  remedy  and 
implementation  of  the  corrective  action 
program  must  be  completed  in 
accordance  Mrith  those  procedures 
which  are  similar  to  those  enumerated 
in  40  CFR  258.57  and  258.58  for 
MSWLFs.  These  requirements  only 
apply  to  those  hazardous  constituents 
that  are  likely  to  be  present  in  CKD  as 
previously  described.  An  exceedance  of 
today's  proposed  ground-water 
protection  standards  would  not 
immediately  result  in  classification  of 
such  CKD  as  mismanaged.  If  a  person 
managing  CKD  waste,  however,  failed  to 
take  the  necessary  corrective  action  after 
detecting  an  exceedance,  CKD  would  be 
considered  mismanaged  and,  therefore, 
hazardous  waste.  The  Agency  solicits 
comment  regarding  the  time  periods  in 
which  remedial  activities  must  be 
initiated,  and  whether  or  not  today's 
proposed  mininnim  time  periods  are 
appropriate  given  the  widely  varying 
circumstances  Ukely  to  be  encountered 
at  facilities  requiring  corrective  action. 

In  today's  rule  the  Agency  is  not 
proposing  facility-wide  corrective  action 
standards  for  the  management  of  CKD. 
Instead,  EPA  proposes  to  require 
corrective  action  at  units  which  are 
actively  managing  CKD.  EPA  believes 
that  the  costs  associated  with  requiring 
ccvrective  action  at  all  solid  waste 
management  units  that  may  happen  to 
be  located  at  a  CKD  facility  make  it 


inappropriate  to  impose  such  a 
requirement.  Where  releases  from  such 
units  have  occurred,  other  state  law 
authorities  and  the  Federal  imminent 
hazard  authorities  under  section  7003  of 
RCRA  or  section  106  of  CERCLA,  will  be 
adeqiiate  to  address  any  threats  to 
human  health  and  the  environment. 
(The  handling  of  corrective  action  at 
facilities  that  become  subject  to  today's 
proposed  Subtitle  C  standards  is 
discussed  in  Section  V.B. — 
Implementation  of  part  259  and  RCRA 
Subtitle  C  Backup  Standards.) 

B.  Standards  for  Fugitive  CXD  Emissions 

1.  The  Need  to  Limit  Fugitive  CKD 
Elmissions 

In  the  Agency's  follow-up  work 
leading  to  the  September  1994  NOD  A 
(see  59  FR  47133.  September  14, 1994), 
EPA  found  evidence  of  possible  risk  to 
human  health  due  to  the  fine  particulate 
nature  of  inhaled  dust.  Particulate 
matter  is  of  health  concern  because  fine 
particles  such  as  CKD  can  penetrate  into 
the  sensitive  regions  of  the  respiratory 
tract  andxause  respiratory  illness. 
Negative  effects  associated  with 
exposure  to  particulate  matter  include 
premature  death,  hospital  admissions 
from  respiratory  ailments,  and  increased 
respiratory  symptoms  such  as  persistent 
coughs,  phlegm,  wheezing,  and  physical 
discomfort  Long-term  exposure  to 
particulate  matter  may  increase  the  rate 
of  respiratory  and  cardiovascular  illness 
and  reduce  Ufe  span.  Although  the 
Agency's  direct  inhalation  exposure 
modeling  studies  described  in  the  RTC 
did  not  indicate  significant  risk  from 
inhaled  chemical  constituents  in  CKD, 
subsequent  screening-level  modeling  on 
five  case  study  plants  indicated  that 
windblown  dust  from  uncontrolled  CKD 
waste  management  imits  (uncovered 
and  dry  CKD  piles)  could  exceed  EPA's 
health-based  PMio  fine  particulate  (10 
microns  or  less)  National  Ambient  Air 
Quality  Standard(NAAQS)  ^  at  plant 
boundaries,  and  potentially  at  nearby 
residences. 


^The  level  of  the  national  primary  and 
secondary  24-hour  ambient  air  quality  standards  for 
PMio  is  150  micrograms  per  cubic  meter  \i%/m'), 
and  65  ^g/m'  for  PM23,  24-hour  average 
concentration.  The  standards  are  attained  when  the 
expected  number  of  days  per  calendar  year  with  a 
24-hour  average  concentration  above  150  Mg/m'  for 
PMio,  and  above  65  (ig/m^  for  PM2],  as  determined 
in  accordance  with  Appendix  K  to  40  CFR  part  50, 
is  equal  to  or  less  than  one.  The  level  of  the  national 
primary  and  secondary  annual  standards  for  PMio 
is  50  micrograms  per  cubic  meter  ()tg/m'),  and  15 
|ig/m^  for  PM25,  annual  arithmetic  mean.  The 
standards  are  attained  when  the  expected  annual 
arithmetic  mean  concentration,  as  determined  in 
accordance  with  Appendix  K  to  pari  50,  is  less  than 
or  equal  to  50  |ig/m^  for  PMio  and  IS  ^g/m'  for 
PM15. 


Results  from  a  subsequent  extension 
of  this  work  to  a  larger  sample  of  52 
cement  plants  suggest  that  28  of  the 
plants  cotild  exceed  NAAQS  PMio 
standards  at  plant  boimdaries,  if  the 
plants  do  not  have  effiective  dust  control 
mechanisms  in  place.  The  Agency 
recognizes  that  dust  from  mining  and 

auarry  operations  could  contribute  to 
le  particulate  emissions  from  a  cement 
plant;  however,  other  evidence  (i.e., 
damage  cases)  indicates  that  fugitive 
CKD  emissions  are  a  substantial 
contributor  to  environmental  damages 
in  the  form  of  air  quality  degradation. 

Additionally,  particulate  emissions  of 
fugitive  dust  are  the  major  contributor  of 
CKD  to  EPA's  indirect  foodchain 
pathway  model.  The  Agency's 
quantitative  modeling  of  "indirect"  food 
chain  pathways,  both  aquatic  and 
agricultural,  indicates  potential  human 
health  effects,  both  cancer  and  non- 
cancer.  A  wide  range  of  chemical 
constituents,  including  arsenic, 
cadmiiun,  chromiiun,  barium,  thallium, 
lead,  and  dioxins,  were  indicated  as 
constituents  of  concern  at  various 
plants.  Because  some  CKD  disposal 
imits  are  located  near,  and  in  some 
instances  immediately  adjacent  to,  form 
fields,  rural  residences  with  gardens,  or 
surface  waters  containing  fish,  there  is 
potential  for  indirect  risk  from  the 
consumption  of  CKD-contaminated  beef, 
vegetables  and  fish,  as  well  as  ingestion 
of  CKD-contaminated  water  during 
recreational  swimming. 

Although  quantitative  risks  presently 
can  not  be  estimated,  these  initial 
modeling  results  relating  to  fine 
particulates  suggest  cause  for  concern 
and  argue  for  further  attention  to  this 
source  of  fugitive  dust.  Consequently, 
the  Agency  believes  it  is  necessary  to 
impose  additional  controls  on  fugitive 
emissions  tmder  authority  provided  by 
RCRA  section  3004(n). 

2.  AppUcability 

EPA  is  proposing  air  protection 
standards  to  limit  fiigitive  CKD 
emissions  for  all  new  and  existing  CKD 
waste  landfill  units,  except  units  closed 
prior  to  the  effective  date  of  the  final 
rule.  Any  expansion  of  an  existing  CKD 
landfill  unit,  defined  as  any  lateral  or 
vertical  expansion  of  the  waste 
boimdary  of  an  existing  landfill  unit, 
must  meet  today's  proposed 
requirements.  Under  this  proposed 
definition,  any  area  of  any  existing  unit 
that  receives  waste  after  the  effective 
date  of  this  rule  is  an  expansion.  EPA 
is  also  proposing  that  interim  storage 
imits,  such  as  containers  or  buildings 
which  contain  CKD  destined  for 
recycling  or  sale,  must  comply  with  the 
air  performance  standards. 
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Consif  tent  with  controls  proposed 
today  for  ground  water,  the  Agency  is 
not  proposing  to  require  fugitive  dust 
controls  for  the  old,  inactive  portions  of 
existing  {CKD  landfills.  However,  EPA 
solicits litomment  on  applying  air 
controls  to  the  entire' active  unit, 
including  any  inactive  area  of  a  CKD 
landfilll  with  an  expansion. 

These  proposed  standards  could  be 
met  in  one  of  two  ways.  First,  a  person 
managif^  CKD  waste  coiild  obtain  a 
determMation  from  die  EPA  Regional 
Administrator  (or  from  the  State,  in 
authorii:ed  States),  that  a  management 
practice  or  design  meets  the 
performance  st^dard,  providing 
adequate  assurance  that  the  imit  is 
manageq  to  control  wind  dispersal  of 
particukte  matter.  Second,  the  person 
managiiig  CKD  waste  could  design  units 
accord!^  to  technology-based  standards 
outlinedibelow,  so  as  to  obviate  the 
need  fof  such  a  demonstration. 

3.  Perfb^fnance  Standard  for  the 
Protectirin  of  Air 

Undetitoday's  proposal,  unit  design 
must  ensure  that  wind  dispersal  of 
particulate  material  (PM)  is  controlled. 
The  speofic  performance  standard  for 
air  is  thu  the  persons  managing  CKD 
must  collar  or  otherwise  manage  the 
unit  to  bi^ntrol  wind  dispersal  of  CKD 
waste.  Ifiis  standard  would  apply  to 
solid  Ptm  that  becomes  airborne  direcdy 
or  indirectly  as  a  result  of  CKD  HanHling 
proceduiJes.  The  most  common  sources 
of  PM  at  dement  manufacturing  facilities 
to  whicBJthis  standard  applies  includes 
vehiculit  traffic  on  unpaved  roads  or  on 
CKD  wane  management  units,  and  wind 
erosion  Efom  waste  management  luiits. 
This  stanjdard  would  not  apply  to  CKD 
emitted  |from  an  exhaust  stack. 

The  Agency  understands  that 
methodspr  controlling  fugitive  dust 
will  vaiTl  depending  on  factors  such  as 
geographic  location,  climate,  facility 
design,  and  CKD  management  method. 
While  th#  technology-based  standards  of 
conditiooing  CKD.  using  covers, 
watering,  and  use  of  tanks,  containers, 
or  buildings  for  temporary  storage, 
meets  the  performance  standard,  other 
techniques  and  technologies  may  be  as 
or  more  laiffective.  Therefore,  today's 
proposal  provides  persons  managing 
CKD  wa^e,  working  with  regulatory 
agencies^  Iwith  substantial  flexibility  to 
determin^  the  appropriate  method  to 
control  ftigitive  emissions  based  on  - 
facility-specific  conditions. 

To  demonstrate  compliance  with  the 
performance  standard  for  the  protection 
of  air,  EI^A  is  proposing  that  persons 
managinriCKD  waste  in  new  and 
existing  QKD  landfills,  temporary 
storage  a^as,  and  trucks  provide  cover 


or  otherwise  manage  the  CKD  such  that 
equivalent  control  exists  to  that 
provided  by  daily  cover  of  the  landfill 
unit.  Additionally,  if  landfill  units, 
roads,  temporary  storage  areas,  and 
trucks  are  managed  with  no  visible 
fugitive  emissions  of  CKD,  the  Agency 
would  view  that  the  performance 
standard  is  met.  The  Agency  solicits 
comment  regarding  the  effectiveness  of 
various  fugitive  dust  control  methods  in 
demonstrating  compliance  with  the 
performance  standard  for  air  so  that 
EPA  can  provide  comprehensive 
guidance  to  persons  managing  CKD  and 
to  staff  at  regulatory  agencies  who 
would  in^ilement  today's  proposed 
rule. 

4.  Technology-Based  Standards  for 
Fugitive  Dust  Control 

a.  Conditioning 

For  facilities  compljrihg  with  the 
technology-based  standards,  EPA  is 
proposing  that  CKD  managed  in 
landfills  must  be  emplaced  as 
conditioned  CKD.  For  purposes  of  this 
section,  conditioned  C3CD  means  cement 
kiln  dust  that  has  been  contracted  in  the 
field  at  appropriate  moisture  content 
using  moderate  to  heavy  equipment  to 
attain  95%  of  the  standard  Proctor 
maximum  dry  density  value  according 
to  ASTM  D  698  or  D  1557  test  methods. 
Such  conditioning  can  be  achieved  by 
mixing  the  CKD  with  water  on  a 
continuous  or  batch  basis,  such  as  pug- 
milling,  followed  by  compaction.  "Hie 
material  should  be  spread  in  lifts  of 
uniform  thickness  and  compacted  to  the 
required  density  with  appropriate 
equipment  (e.g.,  a  heavy  sheep-foot 
roller).  The  compaction  of  moist  CKD, 
coupled  with  the  waste's  natural 
cementitious  properties,  enables 
individual  waste  particles  to  bond 
together,  thus  greatly  reducing  the 
availability  of  particulate  material  for  air 
dispersal,  and.  therefore,  this  standard 
is  protective  for  fugitive  dust  from 
landfills.  In  addition,  the  bonding  can  - 
serve  to  decrease  the  leaching  of 
contaminants  from  CKD. 

b.  Covers 

The  Agency  is  also  proposing  that 
disposed  CKD  be  covered  with  material 
at  the  end  of  each  operating  day 
sufGcient  to  prevent  blowing  dust.  EPA 
believes  that  cover  material  apphed  at 
the  end  of  each  operating  day  over  the 
active  face  of  the  CKD  landfill  will 
prevent  Ihe  entrainment  of  fugitive  dust, 
and  is  a  more  effective  practice  for  dust 
suppression  than  frequent  wetting  and 
watering.  35  The  cover  must  be 


constructed  of  materials  that  have 
appropriate  physical  and  chemical 
properties,  and  sufficient  strength  and 
thickness  to  prevent  failure  due  to 
physical  contact  with  CKD,  climatic 
conditions,  the  stress  of  installation,  and 
the  stress  of  daily  operation.  Similarly^ 
EPA  is  proposing  that  CKD  transported 
in  trucks  on  or  off  the  facility  be  covered 
to  minimize  fugitive  emissions  of  CKD. 
Alternative  materials  or  actions  may  be 
approved  by  the  EPA  Regional 
Administrator  (or  the  State,  in 
authorized  States),  as  long  as  the  person 
managing  CKD  waste  makes  a 
demonstration  that  the  alternative  meets 
the  performance  standard. 

c.  Wetting 

t«r_u4__  _r»-«i/-r« i.  •_  __, 

required  in  today's  proposed 
performance-based  standards.  EPA 
believes,  however,  that  consistent 
wetting  and  watering  of  unpaved  roads, 
when  used  in  conjunction  with  other  air 
control  technologies,  can  reduce 
releases  of  fugitive  emissions  &t>m 
facilities  that  manage  CKD.  Data  from  an 
EPA  study  of  fugitive  dust  emissions 
frt}m  cement  plants  and  potential 
control  measiues  indicates  that  fugitive 
dust  emissions  from  unpaved  roads  can 
be  significantly  reduced  by  increasing 
the  moisture  content  of  the  dust. 
However,  the  wetting  of  roads  by  itself 
will  not  meet  today's  proposed 
performance  stanciu'd  for  air. 

The  Agency  solicits  commits  on  the 
effectiveness  of  these  and  other  methods 
for  controlling  fugitive  emissions  of 
CKD. 

d.  Temporary  Storage 

The  Agency  today  is  proposing  that 
CKD  destined  for  temporary  storage 
prior  to  recycling,  sale,  or  disposal  not 
be  placed  in  land-based  units,  but  in 
tanks,  containers,  or  buildings.  CKD 
would  not  be  considered  a  hazardous 
waste  provided  the  storage  that  precedes 
sale  or  recycling  provides  adequate 
control  of  fugitive  dust.  An  acceptable 
containment  unit  must  be  a  man-made 
structure  with  a  foundation  constructed 
of  non-earthen  materials,  have  walls 
(which  may  be  removable),  and  have  a 
roof  suitable  for  diverting  rainwater 
away  frtun  the  foundation.  In 
considering  these  criteria  for  containers 
and  buildings,  EPA  is  placing  special 
emphasis  upon  practical  considerations, 
such  as  the  need  to  transport  materials 
in  and  out  of  the  unit  in  a  reasonable 
fashion.  The  Agency  would  not  require 
that  these  units  meet  full  Subtide  C 


^  Although  wetting  and  wataring  is  a  common 
fugitive  dust  suppression  practice  at  CKD  landfills. 


the  persistent  releases  of  fugitive  CKD  reported  in 
the  RTC  suggest  that  frequent  wetting  alone  is  not 
sufficient  to  prevent  blowing  dust 
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requirements  for  storage  of  hazardous 
wastes  as  outlined  in  parts  264  and  265 
subparts  I  and  J. 

C.  Closure 

In  today's  proposed  rule,  EPA  is 
requiring  that  new  and  existing  CKD 
landfill  imits,  including  expansions  be 
closed  in  accordance  writh  specified 
standards,  and  that  units  be  monitored 
and  maintained  after  closure.  Closure 
and  post-closure  plans  describing  these 
activities  are  to  be  prepared  to  comply 
with  a  miniTniim  set  of  procedural 
requirements.  As  descrioed  in  the 
damage  cases  supportins  this  rule, 
improperly  closed  CKD  landfills  have 
the  potential  for  contaminating  the 
environment  due  to  inadequate  controls 
to  contain  the  waste.  For  example,  in 
one  damage  case,  CKD  wastes  remained 
exposed  due,  in  part,  to  failure  to  install 
a  proper  cap  or  insulate  the  waste  fiom 
the  erosive  wave  action  of  Lake  Huron. 

EPA  proposes  that  all  persons 
managing  CKD  waste  in  CKD  landfill 
units  must  install  a  final  cover  designed 
to  minimize  infiltration  and  promote 
drainage  from  its  surface  while 

minimiring  eTOSioU.  It  mUSt  also  be 

designed  so  that  settling  and  subsidence 
are  accommodated  to  minimize  the 
potential  for  disruption  of  continuity 
and  function  of  the  fiiud  cover.  The 
Agency  believes  that  placement  of  a 
final  cover  over  closed  portions  of  a 
CKD  lantifill  is  necessary  to  minimize 
the  infiltration  of  rainwatm,  minimize 
the  dispersal  of  CKD  waste  through 
phjTsical  interaction,  and  minimize  the 
need  for  furthn  maintenance  at  the 
facility  through  the  post-closure  period 
and  beyond.  The  infiltration  layer  must 
be  a  minimum  of  18  inches  of  earthen 
material  that  has  a  hydraulic 
conductivity  of  less  than  or  equal  to  the 
bottom  liner  system,  or  no  greato;  than 
1  X  10~'  cm/sec,  whichever  is  less.  The 
erosion  layer  must  have  a  sufBcient 
thickness  to  sustain  native  plant  growth. 
Altranative  final  cover  designs  may  be 
approved  by  the  EPA  Regional 
Administrator  (or  the  State,  in 
authorized  States),  if  the  cover  layers 
achieve  the  same  objectives  as  the 
specified  design  in  this  proposed  rule. 

D.  Post-Qosvue  Care 

Today's  proposed  rule  also  requires 
that  post-closure  care  be  conducted  for 
a  period  of  30  years  after  the  closure  of 
each  CKD  lancUUl  unit.  Post-closure  care 
consists  of  maintaining  the  effectiveness 
of  the  final  cover  and  continuing 
ground-water  monitoring  and  leachate 
management  to  control  the  formation 
and  release  of  leachate  into  the 
enviroiunent.  Routine  maintenance  of 
the  integrity  and  efiectiveness  of  the 


final  cover  is  necessary  to  prevent 
liquids  from  penetrating  into  the  closed 
landfill  and  creating  the  potential  for 
leachate  migration. 

EPA.  is  proposing  in  today's  rule  to 
give  the  EPA  Regional  Administrator  (or 
the  State,  in  authorized  States), 
discretion  to  reduce  or  extend  the  length 
of  the  post-closure  period  based  on  site- 
specific  demonstrations.  The  Agency  is 
concerned  that  30  years  may  be 
excessive  or  insufBcient  to  detect 
releases  at  some  landfills.  Therefore,  the 
Agency  wants  to  ensure  that  any 
potential  release  will  be  detectcid 
rerardless  of  when  it  occurs. 

Required  activities  in  today's 
proposed  rule  include  repairs  to  the 
final  cover  to  correct  the  efiiects  of 
settling,  subsidence,  snd  erosion,  and 
preventing  run-on  and  run-off  from 
r<amaging  the  cover.  Cover  maintenance 
also  includes  periodic  cap  replacement, 
which  is  necessary  to  remediate  the 
effects  of  routine  deterioraticm.  The 
Agency  believes  that  these  activities 

will  Tninimiyjt  liquids  in  CKD  lanfifilla 

and  are  the  minimum  steps  necessary  to 
protect  human  health  and  the 
environment  in  the  long  term. 

Today's  proposal  imaer  §  259.50  also 
requires  ground-Mrater  monitoring  and 
maintenance  of  the  ground-water 
monitoring  system  during  the  post- 
closure  care  period.  The  fundamental 
purpose  of  monitoring  during  the  post- 
closure  care  period  is  to  detect  ground- 
watOT  contamination  in  a  timely  fashion 
should  the  CKD  waste  containment 
structure  fail,  and  to  trigger  corrective 
action  activities  as  soon  as 
contamination  occurs.  Long-term 
monitoring  is  essmtial  to  detect  releases 
due  to  catastrophic  failure  or  design  and 
installation  orors  (e.g.,  tearing  of  liners 
due  to  ground  movement). 

E.  Closuie/Post — Closure  Planning 
Requirements 

Today's  proposed  rule  also  requires 
preparation  of  closure  and  post-closure 
plans  describing  activities  that  will  be 
undertaken  to  close  each  CKD  landfill 
imit  properly  and  maintain  them  after 
closiue.  These  plans  must  be  prepared 
and  placed  in  the  facility  operating 
reccnd  no  later  than  the  effective  date  of 
this  rule,  or  the  date  of  initial  receipt  of 
the  waste,  whichever  is  later. 

The  closure  and  post-closure  care 
standards  also  include  certain 
procedural  requirements.  First,  prior  to 
closing  of  each  landfill  imit,  the  EPA 
Regional  Administrator  (or  the  State,  in 
authorized  States)  must  be  notified  and 
the  notification  must  be  placed  in  the 
facility  operating  record.  Second, 
closure  of  the  landfill  unit  must  begin 
within  30  days  after  the  date  of  final 


receipt  of  CKD  waste  and  closure 
complete  within  180  days  of  receipt  of 
the  last  shipment  of  waste.  Extensions 
to  these  deadlines  may  be  approved  for 
good  cause  by  the  EPA  Regional 
Administrator  (or  the  State,  in 
authorized  States).  Third,  foUowing 
closure  of  the  facility,  a  notation  in  the 
deed  to  the  property  must  be  recorded 
that  indicates  the  property  has  been 
used  for  CKD  disposal.  Finally,  the  EPA 
Regional  Administrator  (or  the  State,  in 
authorized  States)  must  be  notified  and 
a  certification  must  be  placed  in  the 
facility  operating  record  that  verifies 
that  closure  and  i>ost-closure  activities 
have  been  conducted  in  accordance 
with  closure  and  post-closiue  plans. 
The  certifirjition  must  be  signed  by  an 
independent  registered  professional 
engineer,  or  approved  by  the  EPA 
Regional  Administrator  (or  the  State,  in 
authorized  States). 

F.  Financial  Assurance 

In  today's  proposed  rule,  a 
demonstration  of  financial  assurance  is 
required  for  the  costs  of  conducting 
closure,  post-closure  care,  and,  if 
applicable,  corrective  action  for  known 
releases,  llie  proposed  financial 
assurance  requirements  are  patterned 
after  the  financial  assurance  provisions 
for  municipal  solid  waste  landfill 
facilities  (MSVIHFs)  imder  Subtitle  D. 
(see  §§258.71  to  258.75). 

The  purposes  of  financial  assiuance 
are  to  ensure  that  the  owner  or  operator 
of  a  CKD  landfill  unit  adequately  plans 
for  the  foture  costs  of  closiue,  post- 
closure  care,  and  corrective  action  for 
known  releases,  and  to  ensure  that 
'  adequate  funds  will  be  available  when 
needed  to  cover  the  costs  if  the  owner 
or  operator  is  unwilling  or  imable  to  do 
so.  To  demonstrate  to  tihe  EPA  Regional 
Administrator  (or  the  State,  in 
authorized  States)  that  it  has  planned 
for  foture  costs,  written  cost  estimates 
must  be  prepared.  These  cost  estimates 
would  serve  as  the  basis  for  determining 
the  amount  of  financial  assiuance  that 
must  be  demonstrated. 

EPA  is  proposing  that  persons 
managing  CKD  waste  in  new  and 
existing  CKD  landfill  units,  including 
expansions,  be  required  to  demonstrate 
financial  responsibility  for  closure,  post- 
closure  care,  and  corrective  action  for 
known  releases  in  an  amount  equal  to 
the  cost  of  a  third  party  conducting 
these  activities.  The  "third  party" 
provision  ensures  that  adequate  funds 
will  be  available  for  the  regulatory 
agency  to  hire  a  third  party  to  conduct 
closure,  post-closure  care,  and 
corrective  action  in  the  event  that  the 
person  managing  CKD  waste  fails  to 
fulfill  these  obligations. 
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The  ::ost  estimates  must  be  based  on 
the  cqi  of  closing  the  CKD  landfill  unit 
at  the  |»oint  of  the  landfill's  active  life 
whenj^e  extent  and  manner  of  its 
operation  would  make  closure  the  most 
expenls^ve.  Similarly,  cost  estimates  for 
post-dlosure  care  must  include  estimates 
for  both  annual  and  periodic  activities, 
and  account  for  the  most  expensive 
costs  ^f  routine  post-closure  care.  EPA 
is  pro|)^ing  that  the  cost  estimates  be 
updat^  annually  for  inflation  and 
when^er  design  changes  cause  changes 
in  the  ioosts  at  the  CKD  landfill  unit 
Ck)st  estimates  may  be  reduced  provided 
a  justification  for  the  reduction  is  placed 
in  the  jOperating  record  and  the  EPA 
RegioiMd  Administrator  (or  the  State,  in 
autholi^  States)  is  notified.  The 
AgencM  solicits  comment  on  whether 
cost  estjimates  need  prior  approval  by 
the  EPA  Administrator. 

In  today's  proposal,  any  person 
managing  CKD  waste  who  is  required  to 


capable  of  meeting  their  financial 
obligations  at  their  CKDLFs  through 
"self  insurance." 

In  addition,  today's  proposed  rule 
allows  persons  managing  CKD  waste  to 
comply  with  financial  responsibility 
requirements  for  CKDLFs  using  a 
guarantee  provided  by  another  private 
firm  (the  guarantor).  Under  such  a 
guarantee,  the  guarantor  promises  to  pay 
for  or  carry  out  clos\ue,  post-closure 
care,  or  corrective  action  activities  on 
behalf  of  the  person  managing  CKD 
waste  in  a  CKDLF  if  the  person  fails  to 
do  so.  Guarantees,  like  other  third-party 
mechanisms,  such  as  letters  of  credit  or 
surety  bonds,  ensure  that  a  third  party 
is  obligated  to  covw  the  costs  of  dosiue, 
post-closure  care,  or  corrective  action  in 


ke  a  corrective  action  program 
e  required  to  prepare  an 
estimalte  of  the  cost  of  an  appropriate 
correcitve  action  program  (for  example, 
by  mul^plying  the  total  annual  costs  of 
remedial  actions  by  the  number  of  years 
requir^  to  complete  the  corrective 
action  l^rogram). 

Tod  lV's  proposed  rule  includes  a  list 
of  spec  ^c  financial  mechanisms  that 
may  b^  Used  to  demonstrate  financial 
respontsdbility,  as  well  as  criteria  for 
judging!  whedier  other  mechanisms  are 
acceptule.  The  rule  permits  the  use  of 
a  trust  nmd  with  a  pay-in  period,  surety 
bond,  Utter  of  credit,  insurance.  State- 
approved  mechanism,  and  State 
assumption  of  responsibility. 

Today's  proposed  rule  would  also 
allow  private  owners  or  operators  of 
cement  |dln  dust  landfills  (CKDLFs)  that 
meet  c^ttain  financial  and 
recordl:^ping  and  reporting 
requiradients  to  use  a  financial  test  to 
demonstrate  financial  assurance  for 
CKDIJ*  plosiue,  post-closure  care  and 
correctiVe  action  costs  up  to  a  calculated 
limit  (Costs  over  the  limit  must  still  be 
assured  jthrough  a  third-party 
mechai^sm  such  as  a  surety  bond  or 
trust  fund,  or,  in  authorized  States, 
through  I  other  appropriate  mechanisms 
the  State  determines  to  meet  the 
perforn^nce  standard  proposed  at 
§  259.6M1)).  The  financial  test  allows  a 
compai^y  to  avoid  incurring  the 
expens^  associated  with  the  existing 
finand^  asstuance  requirements  which 
provide  lor  demonstrating  financial 
assuranoe  through  the  use  of  third-party 
financifj  instruments,  such  as  a  trust 
fund,  l^er  of  credit,  s\u%ty  bond,  or 
insuraiyje  policy.  With  the  financial 
test,  private  persons  managing  CKD 
waste  n^ay  demonstrate  that  they  are 


the  e'.'ent  that  the  "erson  ,,,„...    ^^.^ 

waste  goes  bankrupt  or  fails  to  conduct 
the  required  activities.  At  the  same  time, 
a  guarantee  is  an  attractive  compliance 
option  for  persons  managing  CKD  waste 
because  guarantees  are  generally  less 
expensive  than  other  thkd-party 
mechanisms. 

Today's  proposed  rule  releases 
persons  managing  CKD  waste  firom 
financial  responsibility  for  closure,  post- 
dosure  care,  or  corrective  action  when 
the  EPA  Regional  Administrator  (or  the 
State,  in  authorized  States),  is  notified 
that  a  certification  has  been  placed  in 
the  facility  operating  record  that  the 
specific  activities  (i.e.,  closure,  post- 
dosure  care  for  a  period,  corrective 
action)  have  been  completed  in 
accordance  with  the  appropriate  plan. 
The  certification  must  be  signed  by  a 
professional  engineer,  approved  by  the 
EPA  Regional  Administrator  (or  the 
State,  in  authorized  States). 

EPA  is  also  considering  requiring 
persons  managing  CKD  waste  in  CKD 
landfill  units  to  demonstrate  finanrjal 
assiuance  for  third  party  liability  to 
compensate  injiued  third  parties.  Such 
liability  requirements  are  currently 
required  imder  RCRA  Subtitle  C  for 
hazardous  waste  management  fadlities 
(see  40  CFR  264.147).  Financial 
assurance  for  third-party  liability 
potentially  benefits  the  pubUc  health  by 
providing  the  incentive  of  lower 
insurance  premiums  resiilting  fi»m 
iniproved  fadlity  design  and  operation. 

Under  §  264.147,  an  operating  land 
disposal  facility  must  have  both 
coverage  for  sudden  accidental  releases 
in  the  amount  of  $1  million  per 
occurrence  and  $2  million  annual 
aggregate  plus  nonsudden  coverage. 
This  nonsudden  accidental  coverage  is 
for  an  additional  $3  million  per 
occiirrence  and  $6  million  annual 
aggregate.  Thus,  were  the  Agency  to 
require  the  same  level  of  liability 
coverage  for  CKD  landfills  as  for 


hazardous  waste  land  disposal  owners 
and  operators,  they  would  need  at  least 
$4  million  and  $8  million  in  total. 

For  municipal  solid  waste  landfill 
facilities,  EPA  has  deferred  the 
development  of  third  party  liability 
requirements  under  part  258.  EPA's 
decision  to  defer  these  requirements 
was  based  upon  two  issues.  The  first 
was  that  the  Agency  had  insuffident 
data  to  set  appropriate  levels  for  third 
party  liability  coverage.  Second,  the 
Agency  was  concerned  that  owners  and 
oporators  of  MSWLFs  would  encounter 
difficulty  in  obtaining  financial 
assurance  mechanisms  to  fulfill  this 
requirement.  (For  more  information  on 
these  points  please  see  the  Appendix  to 
the  final  regii);«tinn  wstahlishinp  the 
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The  Agency,  however,  believes  that 
the  risks  from  CKD  landfill  are  closer  to 
those  for  from  MSWLFs  than  from 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  (TSDFs).  Therefore, 
the  types  of  liability  requirements  for 
hazardous  waste  TSDFs  may  be 
inappropriate  for  CKD  landfills.  Further, 
the  amoimts  of  coverage  that  EPA 
should  require  may  also  differ.  EPA  has 
limited  data  at  this  time  to  specify  the 
amoimt  of  liability  coverage  that  would 
be  appropriate  for  a  CKD  landfill  unit. 
Another  consid^ation  is  the  cost  of 
implementing  such  a  requirement.  EPA 
is  reluctant  to  directly  adopt  the  levels 
of  coverage  required  for  Subtitle  C 
fadlities  without  further  analysis 
comparing  the  risks  and  resultant  third 
party  daims  from  CKD  landfill  units 
and  other  Subtitle  C  hazardous  waste 
fadlities.  The  Agency,  therefore, 
requests  comment  on  whether  or  not  to 
require  finandal  assiuance  for  third- 
party  liability  for  CKD  landfill  units.  In 
particidar,  EPa  requests  information  on 
the  risks  to  third  parties  from  these 
fadlities,  the  amoimt  of  claims,  and  the 
availability  of  liability  coverage  to  assist 
it  in  setting  appropriate  levels  of 
liability  coverage. 

G.  Implementation 

Except  as  provided  in  proposed 
§  259.40,  existing  CKD  management 
units,  including  vertical  expansions 
would  be  required  to  be  in  compliance 
with  the  groundwater  monitoring 
requirements  proposed  under  §  259.40 
within  two  years  after  the  effective  date 
of  the  final  rule.  New  CKD  management 
imits,  including  lateral  expansions  must 
be  in  compliance  with  the  groimd-water 
monitoring  requirements  proposed 
under  §  259.41  before  CKD  can  be 
placed  in  the  unit.  Ground-water 
monitoring  shall  be  conducted 
throughout  the  active  life  and  post- 
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closure  care  period  of  the  CKD 
management  unit  as  proposed  under 
§259.51. 

A  unit  design  which  causes  an 
exceedauce  of  the  groundwater 
protection  standard  will  be  considered 
as  being  in  compliance  with  today's 
proposed  rule  if  appropriate  corrective 
action  is  taken.  As  explained  below,  if 
a  [>er8on  managing  CKD  waste  does  not 
initiate  corrective  action  to  conect  the 
source  of  contamination  within  270 
days  (unless  an  alternative  schedule  for 
compliance  is  set  by  the  EPA  Regional 
Administrator  \mder  §  259.47(e)),  the 
CXD  managed  in  such  a  unit  will  be 
considered  a  Subtitle  C  waste,  and 
subject  to  standards  under  40  CFR  part 
266. 

1.  Notification,  Recordkeeping,  and 
Reporting 

Record  reviews  are  one  of  the  ivays 
EPA  can  ascertain  whether  a  facility  is 
in  compliance  with  today's  proposed 
standards.  Accordingly,  in  §  259.23  of 
today's  proposal,  EPA  has  included  a 
recordkeqiing  requirement  to  ensure 
that  a  histori^  record  of  CKD  landfill 
performande  is  maintained.  The  person 
managing  CKD  waste  would  be  required 
to  maintain  the  foUowing  records:  (1) 
Any  required  demonstration, 
certification,  finding,  monitoring, 
notification,  testing,  or  analytic^  data 
proposed  today  under  Subpart  E  of  part 
259;  (2)  required  inspection  records, 
training  procedures,  and  regulatoiy 
agency  notification  procediues  as 
proposed  under  §  259.20;  (3)  required 
closure  and  post-closure  care  plans  and 
any  monitoring  or  anal3^cal  data 
proposed  under  §§  259.50  and  259.51; 
and  (4)  any  required  cost  estimates  and 
financial  assurance  dociunentation 
proposed  under  subpart  G  of  today's 
proposal.  The  required  information 
would  be  recorded  as  it  becomes 
available,  and  maintained  by  the 
persons  managing  CKD  waste  in  new 
and  existing  CKD  landfill  units.  EPA 
requests  comment  on  the  timing  of 
regulatory  agency  notification  and 
whether  specific  time  requirements 
(e.g.,  14  days  from  a  finding)  should  be 
specified  for  placement  of  documents  in 
the  operating  record. 

In  today's  rule,  EPA  is  proposing  that 
information  would  be  retained  in  an 
operating  record  near  the  facility,  or  in 
an  alternative  location  approved  by  the 
State  (or  in  unauthorized  States,  by  the 
EPA  Regional  Administrator).  In 
addition,  today's  rule  proposes  that  all 
information  contained  in  the  operating 
record  must  be  publicly  available.  EPA 
believes  that  these  requirements  would 
ensure  the  availability  of  basic  types  of 
information  that  demonstrate 


compliance  vrith  the  requirements  of 
today's  proposal,  but  requests  comment 
on  the  operating  record  being  kept  near 
the  facility  or  in  an  approved  alternative 
location  and  whether  limitations  shoidd 
be  placed  on  this  requirement  (i.e., 
distance  the  record  can  be  kept  from  the 
facility,  access  to  the  record  or  public 
availability  issues  with  the  record  being 
off-site.). 

2.  Permitting  Requirements 

EPA  is  proposing  to  modify  the 
requirements  in  40  CFR  part  270  by 
adding  §  270.68  specific  to  the 
permitting  of  cement  manufacturing 
radlities  which  manage  CKD.  Part  270 
of  the  hazardous  waste  regulations 
contains  specific  requirements  for 
permit  applications,  permit  conditions, 
changes  to  permits,  expiration  and 
continuation  of  permits,  interim  status 
and  special  forms  of  permits.  Facilities 
that  dioose  not  to  follow,  or  fail  to 
maintain  the  management  standards  for 
cement  kiln  dust  waste  proposed  today 
in  part  259  may  be  required  to  obtain  a 
permit  under  rules  proposed  today 
under  40  CFR  270.68.  This  Subtitle  C 
permit  would  provide  for  the  operation 
of  the  facility  in  accordance  with  40 
CFR  part  259,  and  may  include  such 
additional  requirements  as  the  EPA 
Regional  Administrator  deems 
necessary  to  protect  human  health  and 
the  environment,  including,  but  not 
limited  to  requirements  regarding 
monitoring,  operation,  financial 
responsibUity,  closiue  and  remedial 
action.  In  States  with  an  authorized 
RCRA  program,  all  references  to  the 
EPA  R^onal  Administrator  should  be 
read  as  referring  to  the  State  Director,  or 
other  State  official  responsible  for 
implementing  the  State  Subtitle  C  solid 
waste  permit  program.  Today's 
proposed  nUe  would  also  allow  for 
Federal  oversight  and  enforcement  of 
requirements  under  Subtitle  C. 

The  Subtitle  C  permit  proposed  today 
under  §  270.68  is  different  from  other 
part  270  permits.  Generally  applicable 
standards  under  40  CFR  part  270  and 
part  124  for  permit  application,  issuance 
and  modification,  apply  to  facilities  that 
are  fully  subject  to  the  Subtitle  C 
regulations,  including  requirements  for 
facility-wide  corrective  action.  Under 
today's  proposal,  however,  CKD 
facilities  subject  to  a  permit  to  allow 
operation  in  accordance  with  part  259 
regulations  are  not  subject  to  certain 
regulations  applicable  to  most  Subtitle  C 
facilities.  For  example,  these  facilities 
woiUd  not  be  subject  to  facility-wide 
corrective  action  and  would  not  be 
required  to  submit  information  to 
support  a  facility  wide  corrective  action 
program  (see  existing  §  270.14(d)).  The 


Agency,  therefore,  solicits  comment  on 
today's  proposed  approach,  and 
whether  the  full  range  of  requirements 
normally  imposed  under  part  270 
should  be  required  for  cement 
manufacturing  facilities  which  manage 
CKD.  To  address  portions  of  part  270 
and  124  that  would  not  apply  for  these 
CKD  facilities,  proposed  §  270.66  allows 
the  EPA  Regional  Administrator  (or  the 
State,  in  audiorized  States),  consistent 
with  the  protection  of  human  health  and 
the  environment,  to  modify  or  waive 
permit  application  and  permit  issuance 
requirements  in  parts  124  and  270, 
except  for  procedures  regarding  public 
participation. 

EPA  anticipates  that  fsw  facilities  will 
be  required  to  seek  permits  to  operate  in 
lieu  of  the  terms  of  today's  proposed 
part  259  standards  and  is  proposing 
today's  standards  under  §  270.68  rather 
than  detailed  procedures  or 
modifications  of  existing  part  270  for 
the  establishment  of  these  permits.  This 
approach  is  consistent  with  that  taken 
for  the  Research,  Development  and 
Demonstration  permits  found  in 
§  270.65.  In  today's  rule,  only  those 
facilities  that  fail  to  comply  with  eidier 
the  performance  standards  or  the 
technology-based  standards  imder  40 
CFR  part  259  will  be  subject  to  RCRA 
Subtitle  C  regulations,  and  thus  will 
require  permits  proposed  under 
§  270.68. 

H.  Applicability  of  the  Boilers  and 
Industrial  Furnaces  Rule 

On  February  21, 1991,  the  Agency 

Eromulgated  a  final  rule  for  burning  of 
azardous  waste  in  boilers  and 
industrial  furnaces  (BIF  nde)  (see  56  FR 
7134).  The  BIF  rule  expanded  controls 
on  hazardous  waste  combustion  to 
regulate  air  emissions  from  burning 
hazardous  waste  in  boilers  and 
industrial  furnaces.  The  rule  also 
subjected  owners  and  operators  of  these 
facilities  to  the  general  facility  standards 
applicable  to  hazardous  waste 
treatment,  storage  and  disposal  facilities 
(40  CFR  part  264)  and  subjected 
hazardous  waste  storage  units  at 
regulated  burner  facilities  to  part  264 
permit  standards. 

Three  types  of  facilities  that  bum  or 
co-combust  hazardous  waste  that  are 
affected  by  the  BIF  rule  are:  (1)  Boilers 
burning  primarily  coal  or  other  fossil 
fuels,  (2)  industrial  furnaces  processing 
primarily  ores  and  minerals,  and  (3) 
cement  kilns  processing  primarily  raw 
materials.  Because  residues  from  these 
processes  were  covered  by  the  Bevill 
exclusion  imtil  special  studies  were 
completed  to  determine  whether  they 
shoiild  be  regulated  imder  Subtitle  C 
(see  section  3001(b)(3)(A)(i-iii)),  the  BIF 
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rule  rei  lires  owners  and  operators  to    • 
apply  a  two-part  test  to  determine 
whediffl  the  Bevill  exclusion  continues 
to  apply.  Using  the  test,  owners  and 
operators  are  required  to  determine  on 
a  site  specific  basis  whether  co- 
combuSiion  of  hazardous  waste  has 
signifiddntly  affected  the  character  of 
the  resndue.  The  residue  is  considered  to 
be  signllicantly  affected  if  both:  (1) 
Concentrations  of  toxic  (Appendix  VIH) 
compoik^ds  in  the  waste-derived 
residuej  ^  significantly  higher  than  in 
normal 'residue  (i.e.,  without  burning/ 
processing  hazardous  waste);  and  (2) 
toxic  cdyipoimds  are  present  in  the 
wa8te-<Wived  residue  at  levels  that 
could  pose  significant  risks  to  human 
health.  fFor  metals,  these  are  set  at  the 
RCRi\  topcicity  characteriouc  level 
definedl  in  Appendix  Vn  to  part  266.)  If 
the  test  k|einonstrates  that  the  waste- 
derivedlfesidue  is  significantly  affected, 
or  the  p^s^ns  managing  CKD  waste  fail 
to  obtaihj  data  adequate  to  demonstrate 
that  theliesidue  has  not  been 
significantly  affected,  then  the  derived- 
from  residues  are  subject  to  RCRA 
Subtitle  C  hazardous  waste  regulations. 
Such  residues  are  deemed  to  be  from 
treating  hazardous  waste  rather  than 
from  burning  fossil  fuels,  processing 
ores  or  ttiinerals,  or  manufactimng 
cement  (fee  56  PR  7196,  February  21, 
1991,  Sd(^on  Xm  for  a  discussion  of  the 
basis  foE^the  two-part  test). 

One  ojr|the  e^cts  of  today's  proposal 
is  to  replace  the  exemption  of  CKD  fi^m 
hazardous  waste  regulation  under  the 
Bevill  ek^mption  with  specific 
manageijfient  standards  applicable  to 
CKD.  Asi  k  result,  the  two-part  test 
would  b6J  meaningless  since,  in  the 
absence  of  the  Bevill  exemption,  all 
waste-derived  CKD  would  be  hazardous 
under  the  derived-fit)m  rule  (see  40  CFR 
261.3(c)(j^)(i)),  whether  or  not  it  exhibits 
a  hazardUus  characteristic.  However,  the 
Agency  l|i^lieves  subjecting  waste- 
derived  CKD  that  does  not  radiibit  a 
hazardoi^S  characteristic  to  full  Subtitle 
C  requirements  would  create  excessive 
burdens  Bind  be  imnecessary.  EPA 
believes  that  applying  the  regulations 
proposed  today  under  §  261.4(b)(8)  to 
such  waste  will  be  protective.  It  should 
be  noted  that  characteristically 
hazardoiis  waste-derived  CKD  is  already 
subject  tdiSubtitle  C  regulation  imder  40 
CFR  266.'tl2  and  is  not  within  the  scope 
of  this  rulemaking. 

The  Agency,  therefore,  still  believes  it 
is  necesstify  for  persons  managing  CKD 
waste  at  ^cilities  burning  hazardous 
waste  as  fiiel  to  test  whether  their  CKD 
exhibits  ^^azardous  characteristic 
under  40  CFR  266.112,  and  when  the 
CKD  tests  hazardous,  to  manage  the 
CKD  as  a  Ihazardous  waste  under  full 


Subtitle  C  requirements.  EPA  believes 
that  subjecting  characteristically 
hazardous  CM)  bom  hazardous  waste 
burning  kilns  to  RCRA  Subtitle  C 
regulations  will  provide  an  incentive  for 
cement  kiln  owners  and  operators  to 
reduce  metals  levels  in  their  CKD  to 
remain  eligible  for  the  tailored 
standards.  EPA  notes  that  cement 
manufacturing  facilities  that  bum 
hazardous  waste  and  generate  waste- 
derived  CKD  are  subject  to  RCRA 
permitting  regardless  of  the  content  of 
the  CKD  they  generated,  including  the 
requirement  to  conduct  facility-wide 
corrective  action  under  40  CFR  264.90, 
264.101,  and  part  264,  subpart  S.  To  the 
extent  that  CKD  has  higher  levels  of 
toxic  metals  due  to  the  combustion  of 
hazardous  wastes,  fecilities  may  need  to 
do  more  to  achieve  today's  proposed 
performance  standards. 

EPA  is  proposing  that  the  two-part 
test  for  waste-derived  CKD  and  Subtitle 
C  requirements  for  characteristically 
hazardous  residues  should  continue  to 
apply  to  waste-derived  CKD  as 
described  in  the  BIF  rule,  but  with  a 
revision.  EPA  is  proposing  elimination 
of  part  one  of  the  two-part  test,  as  set 
forth  in  40  CFR  266.112(a)(1)  because 
the  Agency  knows  of  no  case  where 
CKD  has  passed  the  second  test,  but 
failed  the  first.  The  Agency  today 
solicits  comments  on  the  need  for  part 
one  of  the  two-part  test,  and  solicits 
information  on  whether  there  is  any 
CKD  that  passed  part  one,  but  failed  to 
pass  part  two,  the  comparison  with 
health-based  limits.  Additionally,  the 
Agency  proposes  that  waste-derived 
CKD  that  does  not  test  hazardous  will  be 
subject  to  today's  proposed  performance 
standards  and  management  standards. 

/.  Exemption  From  the  Definition  of 
Hazardous  Waste 

1.  Waste-Derived  Clinker 

As  discussed  in  the  RTC,  CKD  is  often 
re-introduced  into  the  kiln  as  a 
substitute  for  raw  material  in  clinker 
production.  In  the  absence  of  the  Bevill 
exemption,  under  certain  regiilatory 
scenarios  clinker  produced  from  re- 
introduced CKD  coiUd  be  considered  a 
hazardous  waste  imder  the  derived-from 
rule  (40  CFR  261.3(c)(2)(i)).  As  part  of 
the  regulations  proposed  today,  EPA  is 
also  proposing  to  exclude  clinker  from 
regulation  as  a  derived-from  hazardous 
waste  when  CKD  is  reintroduced  to  the 
cement  manufacturing  process.  When 
reintroduced,  CKD  does  not  contribute 
any  constituents  to  clinker  production 
that  are  not  already  present  in  the 
production  process.  Furthermore,  at  this 
time,  EPA  has  no  indication  that  such 


clinker  poses  imacceptable  threats  to 
human  health  or  the  environment. 

2.  Light-Weight  Aggregate  Kibi  Dust 

As  mentioned  in  the  Phase  IV  Land 
Disposal  Restrictions  Final  Rule  on 
Mining  and  Mineral  Processing  Wastes 
(see  Land  Disposal  Restrictions — Final 
Rule  to  Phase  IV:  Clarification  of  Bevill 
Exclusion  for  Mining  Wastes,  Changes 
to  the  Definition  of  Solid  Waste  for 
Mineral  Processing  Wastes,  Treatment 
Standards  for  Characteristic  Mineral 
Processing  Wastes,  and  Associated 
Issues,  63  FR  28556,  May  26, 1998),  EPA 
has  decided  to  defer  any  decision  on  the 
Bevill  status  of  air  pollution  control 
dusts  and  sludges  generated  from  light- 
weiRht  aKgregate  kibis  (LWAKsl 
pending  completion  of  an  evaluation  of 
issues  related  to  CKD  and  light-weight 
aggregate  dust  handling  and  use.  Light- 
weight aggregate  pollution  control  dust 
and  sludge,  like  CKD,  are  produced  as 
the  result  of  combustion  of  raw 
materials  within  a  kiln.  Like  CKD,  light- 
weight aggregate  dust  is  usually  not 
characteristically  hazardous  because  it 
seldom  fails  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP).  In  addition, 
if  a  LWAK  bums  RCRA  hazardous  waste 
during  light-weight  aggregate 
production,  it  is  subject  to  the  BIF  rule, 
and  the  aggregate  and  associated 
products  could  be  considered  hazardous 
wastes  under  the  derived-from  rule  (40 
CFR  261.3(c)(2)(i)). 

The  Agency  is  considering  providing 
tailored  standards  for  LWAK  dust  that 
are  eqmvalent  to  those  being  proposed 
for  CKD.  Under  that  scenario,  LWAK 
dust  would  not  be  a  hazardous  waste 
when  it  is  reintroduced  to  the 
production  process,  recycled,  or  used 
for  beneficial  purposes  other  than 
agricultural  use.  With  Uttle  or  no  LWAK 
dust  disposed,  it  may  be  unnecessary  to 
apply  the  disposal  conditions  for  CKD 
to  LWAK  dust.  The  Agency,  however, 
solicits  comment  on  the  appropriateness 
of  applying  all  proposed  provisions  for 
CKD  to  LWAK  dust.  Accordingly,  EPA 
solicits  information  on:  (l)  The 
chemistry  of  aggregate  dust  and  sludges 
from  LWAKs  that  bum  and  do  not  bum 
RCRA  hazardous  waste  (both  total  and 
leachable  concentrations  of  toxic 
metals);  (2)  potential  danger  to  hmnan 
health  and  the  environment  posed  by 
the  management  of  LWAK  dust  and 
sludges;  and  (3)  the  current  and 
potential  utilization  of  LWAK  dust  and 
sludges. 

3.  Use  of  CKD  in  Removal  and 
Remediation  Actions 

In  some  situations  CKD  has  been  used 
safely  and  beneficiaUy  to  absorb  and 
stabilize  hazardous  wastes,  oily  wastes. 
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and  sludges.  When  used  to  stabilize  or 
solidify  wet  wastes.  CKD  reacts  very 
much  like  Portland  cement,  especially 
when  silica  (sand)  is  present.  This 
reaction  serves  to  chemically 
immobilize  any  toxic  metals  present  in 
both  the  CKD  and  the  waste.  Depending 
on  the  nature  of  the  waste  and  how 
much  CKD  is  used,  the  appearance  of 
the  final  product  can  be  anything  from 
a  monolithic  slab  to  a  dried  sludge. 

Federal  On-Scene  Coordinators 
(OSC's— see  40  CFR  part  300)  have  used 
CKD  on  a  variety  of  emergency  response 
sites  since  the  inception  of  the 
Superfund  removal  program.  After  the 
CIO)  is  thoroughly  mixed  with  waste, 
the  mixture  is  usually  transported  to  an 
off-site  disposal  facility.  However, 
significant  amounts  of  CKD/waste 
mixture  may  be  left  on  site  after  a 
removal  action  is  complete.  This  can 
occur  when  CKD  is  used  to  treat  large 
amounts  of  low  hazard  sludge  in  open 
lagoons,  large  amounts  of  waste-water, 
or  large  amounts  of  minimally- 
contaminated  soil. 

In  all  cases,  the  OSC  ensures  that  the 
immediate  threat  has  been  abated.  If  an 
OSC  must  leave  CKD  on-site  after  the 
completion  of  the  removal  action,  he  or 
she  will  conduct  post-treatment 
sampling  and  analysis  to  ensure  that  the 
constituents  of  concern  have  been 
immobilized  and  the  mixed  material 
will  not  pose  a  threat  to  human  health 
or  the  environment. 

QQ)  is  also  used  to  solidify  Sewage 
Treatment  Plant  (STP)  sludge  and  to 
stabilize  oily  sludges  and  other  non- 
hazardous  wastes.  Treatment  of  sewage 
sludge  is  currently  regulated  under  the 
provisions  of  40  CFR  part  503.  In  most 
cases,  the  volumes  involved  are  small 
and  the  CKD  is  thoroughly  mixed  with 
the  waste  to  ensiire  effective  treatment. 
Accordingly,  EPA  is  proposing  that 
nothing  in  today's  rulemaking  would 
prevent,  restrict,  or  regulate  the 
beneficial  use  of  CKD  as  a  stabilizer  or 
solidifier  during  RCRA  cleanups  under 
sections  3004(u),  3004(v)  and  3008(h), 
Superfund  response  actions  that  are 
carried  out  in  accordance  with  the 
requirements  of  40  CFR  part  300— the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  or 
when  the  EPA  Region  or,  in  an 
authorized  State,  the  State  agency,  finds 
that  the  use  of  CKD  in  remediation  is 
protective  of  human  health  and  the 
environment.  By  statute  or  regiUation, 
CERCLA  and  RCRA  cleanups  must  be 
protective  of  human  health  and  the 
environment.  Therefore,  use  of  CKD  in 
these  situations  woidd  satisfy  the 
protectiveness  requirements  of  RCRA 
Subtitle  C.  Such  use  would  fall  vrithin 
the  general  exemption  for  beneficial 


uses,  but  to  avoid  any  uncertainty  with 
regard  to  remedial  uses,  a  specific 
exemption  is  also  being  proposed. 

/.  Final  Rule  Effective  Date 

EPA  is  today  proposing  that  the 
record-keeping,  closure  and  post-closure 
planning,  CKD  listing,  agricultural 
application  standards,  and  fugitive  dust 
emission  standards  become  effective  90 
days  after  publication  of  the  final  rule 
in  the  Federal  Register.  The  remaining 
criteria,  including  landfill  design, 
groimd-water  monitoring,  corrective 
action,  and  financial  assurance 
requirements  would  become  effective  24 
months  after  their  promulgation. 

EPA  is  proposing  to  make  the  record- 
keeping, closure  and  post-closure 
planning,  CKD  lisliii^,  <i^iculturai 
application  standards,  and  fugitive  dust 
emission  standards  effective  90  days 
after  publication  because  these 
requirements  can  be  implemented 
within  this  time  frame  and  an  early 
effective  date  would  be  more  protective 
of  human  health  and  the  environment. 
First,  the  planning  and  record-keeping 
requirements  are  self-implementing  and, 
thus,  lend  themselves  to  a  more 
immediate  effective  date.  Second,  90 
days  is  the  standard  amount  of  time 
provided  by  EPA  to  implement 
hazardous  waste  listings  under  RCRA 
Subtitle  C.  Third,  laboratories  capable  of 
testing  CKD  are  readily  accessible,  so 
significant  additional  capital  would 
likely  not  be  required  to  test  CKD  or 
implement  today's  proposed 
agricultural  application  standards. 
Moreover,  EPA  believes  that  significant 
additional  capital  is  not  required  to 
fund  facility  changes  needed  to 
implement  today's  proposed  fugitive 
dust  controls,  such  as  the  compaction 
and  daily  cover  requirements  for  CKD 
landfills.  The  Agency,  however,  solicits 
comment  on  whether  there  are  technical 
factors  which  make  the  90  day  period 
for  implementation  of  today's  proposed 
fugitive  dust  emission  standards 
difficult  to  comply  with. 

The  24  month  effective  date  would  be 
limited  to  those  requirements  that 
include  interactions  with  or 
determinations  by  the  EPA  Regional 
Administrator  (or  the  State,  in 
authorized  States),  including  landfill 
design,  ground-water  monitoring, 
corrective  action,  and  financial 
assurance  requirements.  EPA  believes 
the  proposed  24  month  period  would 
provide  persons  managing  CKD  waste 
sufficient  time  to  perform  the  studies 
and  other  actions  (e.g.,  conduct  a  karst 
inventory,  install  ground-water 
monitoring  wells,  implement  corrective 
action  measures)  necessary  to  bring 
their  facilities  into  compliance. 


•  EPA  today  is  also  distinguishing 
between  those  CKD  landfill  (CKDLF) 
imits  that  stop  receiving  CKD  waste 
prior  to  the  date  of  today's  proposed 
rule  and  those  that  stop  receiving  CKD 
waste  in  the  window  between  the  date 
of  today's  proposed  rule  and  the 
effective  date  of  the  final  rule.  CKDLFs 
in  the  former  category  will  remain 
outside  the  scope  of  today's  proposed 
rule.  EPA,  however,  is  today  proposing 
that  CKDLFs  in  the  latter  category  have 
a  final  cover  installed  according  to 
provisions  specified  today  under 
§  259.50.  The  Agency  is  proposing  that 
the  final  cover  must  be  installed  within 
six  months  of  the  last  receipt  of  CKD 
waste  or  the  imit  will  be  subject  to  all 
of  the  requirements  of  part  259 — 
Management  Siauuiuus  lui  Cement  Kiln 
Dust  Waste. 

EPA  has  decided  to  distinguish 
between  the  two  categories  of  closed 
CKDLFs  for  several  reasons.  First,  the  . 
Agency  does  not  intend  to  include 
within  the  scope  of  today's  rulemaking 
inactive  CKDLFs  that  stopped  receiving 
waste  prior  to  the  date  of  today's 
proposed  rule.  Second,  the  Agency 
believes  that  some  regulatory 
requirements  for  CKDLFs  that  stop 
receiving  waste  between  the  date  of 
today's  proposed  rule  and  the  effective 
date  of  the  final  rule  would  help  prevent 
releases  of  CKD  waste.  Today's 
proposed  cover  requirement  would 
restrict  the  introduction  of  rainwater 
and  siorface  water  into  the  CKDLF  unit, 
thereby  limiting  the  production  of 
leachate.  ff  closed  without  the  benefit  of 
a  cover,  the  CKDLFs  would  continue  to 
be  exposed  to  precipitation  and  wind, 
which  could  result  in  the  increased 
production  of  leachate  and  fugitive  dust. 

V.  Subtitle  C  Backup  Standards 

In  developing  the  Subtitle  C  standards 
that  would  apply  to  CKD  that  is 
mismanaged  (or  "backup  standards"), 
EPA,  consistent  with  the  CKD  regulatory 
determination,  scrutinized  specific 
RCRA  Subtitle  C  components  to  develop 
a  tailored  approach  for  CKD  generated 
from  non-hazardous  waste  burning 
kilns,  and  non-characteristically 
hazardous  CKD  from  kilns  that  bum 
RCRA  hazardous  wastes. 

A.  Subtitle  C  Requirements  for 
Hazardous  CKD  Waste 

EPA  is  proposing  that  persons 
managing  CKD  that  fail  to  comply  with 
the  performance  standards  or  the 
technical  standards  proposed  today 
under  40  CFR  part  259  shall  be  subject 
to:  (1)  The  provisions  applicable  to 
generators  of  hazardous  waste  (40  CFR 
part  262);  (2)  the  EPA  administered 
waste  permit  program  proposed  today  in 
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§  270.6J ;  (3)  RCRA  SubtiUe  C  imminent 
hazard  $iBctions  of  Subpart  A  (§§  264.4 
and  265.4);  (4)  the  following  Sections  of 
subpart  B  (General  Facility  Standards): 
§§264.1t  and  265.11  (Identification 
number),  §§264.12  and  265.12 
(Required  notices),  §§  264.14  and  265.14 
(Securitv).  §§  264.15  and  265.15 
(General  inspection  requirements), 
§§  264.1^  and  265.16  (Personnel 
training)^  and  §§  264.19  and  265.19 
(Construction  quality  assiuance 
program)t  (5)  RCRA  Subtitle  C  manifest, 
recordkeeping  and  reporting 
requirements  (subpart  E— 40  CFR  parts 
264  and  265);  and  (6)  all  applicable 
provisioi:^  for  the  management  of  CKD 
propose^  in  today's  rule  imder  40  CFR 
part  259i  EPA  believes  the  provisions  of 
parts  264  and  265  that  are  not  included 
in  today 'd  proposed  rule  (e.g.,  subpart 
W — ^Drip  Pads)  appear  to  be  either  not 
relevant  tp  CKD  management  or  are 
already  covered  by  standards  proposed 
today  uj^et  part  259.  These 
requiren^ints  operate  in  lieu  of 
requireni^nts  in  40  CFR  parts  263-265, 
and  268  ^cept  where  portions  of  those 
subparts  aire  specifically  cross- 
refsrencM. 

1.  3004(3|)— Special  Characteristics 

Sectio<il  3004(x)  of  RCRA  authorizes 
EPA  to  niodiiy  certain  Subtitle  C 
requiremjants  "to  take  into  account  the 
special  cfabracteristics  of  such  wastes. 
the  practical  difficulties  associated  with 
implemejitation  of  such  requirements, 
and  site-^iiecific  characteristics  *  *  * 
so  long  a$isuch  modified  requirements 
assure  pnAection  of  human  health  and 
the  environment."  Accordingly,  the 
Agency  i$  [today  proposing  to  suspend 
land  disposal  restriction  requirements 
(LDRs)  under  RCRA  sections  3004(c), 
(d),  (e),  (f),  and  (g);  minimnno 

technology  standards  under  RCRA 
section  30D4(o);  and  facility-wide 
corrective  action  requirements  under 
section  36b4(u)  for  the  following 
reasons.  First,  as  long  as  CKD  is 
disposed  according  to  the  technology- 
based  statidards  EPA  proposes  today, 
the  Ageacif  considers  sudi  controls 
protective  df  human  health  and  the 
environm^t.  Therefore,  requiring 
treatment  I  in  accordance  with  land 
disposal  rjastrictions  would  not  be 
necessary,  iSecond,  as  explained  in  the 
background  documents  to  today's  rule, 
the  minin^^m  technological  . 
requirements  imder  section  3004(o)  for 
Subtitle  d landfills  (e.g.,  double  liners; 
two  leak  detection  systems)  would  not 
provide  si^ficant  incremental  benefits 
over  the  t9^hnology-based  landfill 
design  statldards  proposed  in  today's  • 
rule,  and  would  add  to  the  practical 
difiiculties  associated  with 


implementation  of  such  requirements. 
The  technology-based  standards 
proposed  in  today's  rule  for  CKD 
landfills  include  a  composite  liner, 
leachate  collection  system,  and  daily 
cover.  A  second  liner  and  leachate 
collection  system,  which  are  required 
for  hazardous  waste  landfills  under 
subpart  N  of  40  CFR  part  264,  are 
uimecessary.  EPA  believes  the  technical 
record  supporting  today's  proposed 
standards  demonstrates  that  today's 
proposed  technology-based  standards 
are  sufficient  to  protect  human  health 
and  the  environment.  The  technology- 
based  standards  proposed  today  can  be 
waived,  but  compliance  with  today's 
proposed  performance  standards  means 
the  alternative  CKD  landfill  design  is     » 
protective  of  human  health  and  the 
environment.  Third,  as  explained  above, 
EPA  believes  that  it  is  inappropriate  to 
impose  a  requirement  for  facility-wide 
corrective  action  for  old  CKD  disposal 
units,  and  that  reliance  on  RCRA  section 
7003  or  CERCLA  sections  104  and  106 
should  be  adequate  to  address  any 
substantial  threats  to  hiunan  health  and 
the  environment  (see  Section  IV. A.  7. — 
Corrective  Action). 

2.  Facility- Wide  Corrective  Action 
Requirement 

EPA  invites  comment  on  the  option  of 
requiring  facility-wide  corrective  action 
at  facilities  that  fail  to  maintain  the 
terms  of  today's  proposed  rule.  Under 
this  option,  these  facilities  would  be 
required  to  address  past  and  potential 
releases  of  hazardous  waste  and 
hazardous  constituents  at  their  facilities, 
including  itom  solid  waste  management 
units  not  covered  by  today's  proposed 
rule.  Old  cement  kiln  dust  piles  at  CKD 
facilities  are  solid  waste  management 
units.  Based  on  the  113  cement 
manufacturing  facilities  that  were  active 
in  1990,  EPA  estimates  that  there  were 
740  inactive  CKD  disposal  piles 
nationwide  and  that  approximately  90 
million  metric  tons  of  CKD  were  stored 
in  these  piles.  A  complete  description  of 
this  study  is  available  firom  the  docket 
in  Chapter  7  of  the  Technical 
Backgroimd  Dociunent  on  Groimdwater 
Controls  at  CKD  Landfills.  In  addition, 
11  out  of  13  ground-water  damage  cases, 
which  form  the  basis  of  the  CKD 
regulatory  determination  and  today's 
rulemaking,  involve  releases  of  toxic 
constituents  from  old  inactive  CKD 
disposal  piles.  Given  the  number  of 
CKD  disposal  units  and  volume  of 
associated  CKD  waste  nationwide,  the 
potential  facility-wide  corrective  action 
responsibilities  are  substantial.  Under 
this  option,  cement  kilns  that  do  not 
operate  under  the  terms  of  today's 
proposed  rule  would  fall  into  the 


universe  of  approximately  3500 
facilities  that  are  obligated  to  imdetgo 
RCRA  facility-wide  corrective  action  if 
necessary  to  protect  human  health  and 
the  environment.  This  imi verse 
.presently  includes  approximately  18 
cement  manufactiuing  facilities  that 
bum  hazardous  waste. 

The  3500  facilities  ciurently  required 
to  undei^o  facility-wide  corrective 
action  differ  greatly  in  the  amount  and 
complexity  of  environmental 
contamination  and  site  conditions.  To 
accommodate  this  diversity,  the 
corrective  action  program  advocates 
flexible,  site-specific  approaches  to 
corrective  action.  For  example,  although 
all  facilities  are  ultimately  held  to  final 
Polity  cleanup,  EPA's  cunent  prugram 
management  emphasis  is  on  source 
control  and  protection  of  human  and 
environmental  receptors.  If  facility-wide 
corrective  action  were  required,  CKD 
facilities  subject  to  corrective  action 
would  not  necessarily  be  required  to     . 
remove  old  piles.  At  many  facilities,  this 
type  of  activity  would  be  prohibitively 
expensive  and  technically 
impracticable,  and  other  remedies,  such 
as  emplacement  of  wind  and  water 
erosion  controls,  installation  of  groimd- 
water removal  and  containment  systems 
and  supply  of  alternate  drinking  water 
supplies  if  necessary,  would  be  more 
appropriate.  The  corrective  action 
program  can  also  accommodate 
technical  and  cost  limitations  by 
phasing  in  remedies.  For  more 
information  on  the  flexibility  inherent 
to  the  corrective  action  program,  (see  61 
FR  19432,  May  1,  1996— Corrective 
Action  for  Releases  From  Solid  Waste 
Management  Units  at  Hazardous  Waste 
Management  Facilities). 

EPA  remains  concerned  about  the  cost 
implications  if  the  flexibility  provided 
by  RCRA  section  3004(x)  is  not  fully 
exercised.  Imposing  additional  LDRs  or 
the  landfill  design  requirements 
specified  in  RCRA  section  3004(o) 
would  create  substantive  compliance 
burdens  on  the  regulated  commimity. 
Corrective  action  requirements  would 
also  increase  costs,  dthough  as 
discussed  above,  that  program  allows 
the  use  of  cost-saving  measures.  The 
Agency's  regulatory  determination 
under  RCRA  section  3001(b)(3)(c)  that 
additional  control  of  CKD  is  warranted 
was  based  on  a  balancing  of  the  factors 
specified  imder  RCRA  section  8002  (o), 
including  cost.  That  determination 
assumed  that  any  regulation  imposed 
under  RCRA  could  be  designed  so  as  to 
limit  the  cost  burden  while  regulating 
the  risks  of  concern.  While  the 
determination  under  RCRA  section 
3004(x)  is  separate  fi^m  that  under 
RCRA  section  3001(b)(3)(c),  and  is  based 
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on  somewhat  different  factors,  EPA 
would  likely  re-evaluate  the  underlying 
regulatory  determination  if  RCRA 
section  3004(x)  were  not  interpreted  to 
allow  the  degree  of  modification 
proposed  today.  The  Agency,  however, 
interprets  RCRA  to  provide  the  degree  of 
flexibility  proposed  today  and  views  the 
resulting  regulatory  system  as  fully 
consistent  with  its  regulatory 
determination.  EPA  seeks  comment  on 
this  option  in  general  and  on  the  use  of 
facility-wide  corrective  action  authority 
for  CKD  that  is  mismanaged.  EPA  seeks 
comment  in  particular  on  likely  cost, 
incurred  as  a  result  of  facihty-wide 
corrective  action,  taking  into  account 
the  flexibility  that  the  corrective  action 
program  allows. 

3.  Manifest,  Recordkeeping,  and 
Reporting  Requirements 

EPA  is  proposing  in  today's  rule  that 
manifest,  recordkeeping,  and  reporting 
requirements  established  in  parts  262, 
264,  and  265  apply  to  hazardous  cement 
kiln  dust  that  is  subject  to  provisions 
proposed  imder  part  266-subpart  I.  The 
principal  purpose  of  the  manifest 
system  is  to  track  hazardous  waste  from 
its  point  of  generation,  through  its  trip 
widi  the  transporter,  to  final  disposition 
off-site  at  a  treatment,  storage,  and 
disposal  facility.  Part  262  also  contains 
general  requirements  for  facilities  that 
manage  hazardous  waste  on-site. 
Subpart  E  of  parts  264  and  265  specifies 
requirements  concerning  the  return  of 
the  manifest  to  the  facility  which 
generated  the  waste.  These  requirements 
form  the  information  loop  designed  to 
assist  the  CKD  waste  generator,  who  is 
responsible  for  ensuring  that  hazardous 
CKD  waste  actually  arrives  at  the 
intended  facility  for  disposal. 

Subpart  E  of  parts  264  and  265  also 
includes  requirements  for  recordkeeping 
and  reporting.  The  purpose  of  these 
requirements  is  to  ensure  that  the 
regulated  community  complies  with 
hazardous  waste  regulations  by 
providing  the  enforcement  agency  with 
sufficient  information  to  monitor  facility 
operations.  Together  with  the  manifest 
system,  these  requirements  are  designed 
to  minimize  the  likelihood  of  damage 
case  incidents  resulting  from  improper 
tracking  and  waste  disposal.  In  addition, 
the  Agency  believes  that  the  various 
records,  reports,  and  signatures  of 
transporters,  treaters,  and  disposers  are 
necessary  to  allow  enforcement  officials 
to  assign  responsibility  and,  ultimately, 
-  liability  in  cases  where  problems  arise. 

B.  Implementation  of  Part  259  and 
RCRA  Subtitle  C  Backup  Standards 

Today's  proposed  standards  for  the 
proper  management  of  CKD  are 


contained  in  part  259  of  the  RCRA 
Subtitle  D  relations.  Subtitle  D  of 
RCRA  establishes  a  framework  for 
Federal  and  State  cooperation  in 
controlling  nonhazardous  solid  wastes. 
As  discussed  above,  so  long  as  CKD  is 
managed  according  to  the  standards  of 
part  259,  CKD  would  be  managed  in  a 
way  that  is  protective  of  hiunan  health 
and  the  environment  and  would  not  be 
considered  hazardous  waste.  In 
proposing  standards  under  part  259, 
EPA  is  providing  minimum  standards 
for  protecting  hiunan  health  and  the 
environment  from  the  hazards  of  CKD. 
The  actual  planning  and  direct 
implementation  of  the  standards  under - 
part  259,  however,  remain  outside  the 
RCRA  Subtitle  C  framework,  so  long  as 
a  facility  remains  in  compliance  with 
the  standards  and  thereby  maintains 
compUance  with  today'sproposed  rule. 

As  discussed  earlier,  EPA  is  today 
proposing  that  the  EPA  Regional 
Adminisfrator  (or  the  State,  in 
authorized  States)  be  allowed  to  review 
and  consider  alternative  CKD  landfill 
designs  and  make  determinations 
whether  or  not  they  meet  today's 
proposed  performance  standards.  The 
performance  standards  in  today's 
proposed  rule  are  structured  to  allow 
flexibility  to  consider  numerous 
location  specific  factors  in  tailoring 
facility  requirements. 

Similarly,  EPA  is  also  proposing  that 
facility  plans  for  ground-water 
monitoring,  corrective  action,  closure 
and  post-closure  care,  and  financial 
assiuance  be  reviewed  and  approved  by 
the  EPA  Regional  Administrator  (or  the 
State,  in  authorized  States).  Because 
EPA  does  not  directly  regulate  non- 
hazardous  solid  waste  under  RCRA, 
today's  proposed  rule  would  not  create 
enforceable  requirements  for  CKD 
management,  but  only  conditions  for 
avoiding  Subtitle  C  regulation. 
However,  EPA  expects  that  when  States 
adopt  the  part  259  standards  they  will 
likely  adopt  them,  not  only  as 
conditions,  but  also  as  directly 
enforceable  requirements  in  Subtitle  D 
programs.  In  that  case,  the  Subtitle  D 
program  would  be  the  primary  means 
for  regulating  CKD. 

In  authorized  States,  EPA  anticipates 
that  there  will  be  a  high  degree  of 
cooperation  between  State  RCRA 
Subtitle  D  programs  (which  will  most 
likely  implement  the  part  259 
standards)  and  StatfrRCRA  Subtitle  C 
programs.  For  example,  because  failure 
to  comply  or  take  appropriate  corrective 
action  within  the  time  frames  proposed 
today  under  §§  259.41,  259.44,  259.45, 
259.46,  and  259.47  to  ensiue 
compliance  with  any  of  the  standards 
proposed  today  under  part  259  would 


mean  that  the  CKD  is  mismanaged,  and 
considered  a  hazardous  waste.  If  a  State 
uses  its  RCRA  Subtitle  D  program  to 
conduct  inspections  or  oversight  of 
cement  kilns,  violations  of  the  standards 
and/or  failure  to  take  appropriate 
corrective  action  within  the  specified 
time  frames  should  be  reported  to  the 
RCRA  Subtitle  C  program,  as  well. 

1.  Enforcement 

Although  the  Part  259  standards 
proposed  today  woidd  likely  be  adopted 
as  a  matter  of  State  law.  Federal 
inspection  authority  would  still  be 
available  for  facilities  regulated  under 
those  standards.  Because  significant 
violations  of  the  standards  would 
constitute  mismanagement  of  CKD  and 
would  result  in  designation  of  such  CKD 
as  hazardous  waste,  EPA  (as  well  as 
State  RCRA  Subtitle  C  programs)  would 
have  authority  to  inspect  such  facilities 
to  determine  whether  they  were 
handling  hazardous  waste  (i.e., 
mismanaged  CKD  waste).  In  today's 
proposed  regulatory  structure  EPA  has 
included  the  list  of  violations  that 
would  cause  CKD  to  be  designated  as 
hazardous  waste  in  §  261.4  (Exclusions). 
In  this  section  the  Agency  has  clarified 
that  all  CKD  managed  in  compliance 
with  today's  proposed  Part  259 
standards  remains  a  non-hazardous 
waste.  CKD  becomes  a  listed  hazardous 
waste  if  it  fails  to  comply  with  the 
provisions  of  §  261.4(b)(8)(ii)(A)  and  (B) 
which  are  described  below.  Thus,  if  the 
person  CKD  waste  is  managing  CKD 
inconsistently  or  in  a  manner  that  does 
not  comply  with  the  Part  259  standards, 
it  would  be  subject  to  Federal 
enforcement  under  regulations  proposed 
today  in  §261.4(b)(8)(ii),  to  compel 
compliance  with  RCRA  Subtitle  C 
requirements  proposed  today  in  Part 
266.  EPA  solicits  comment  on  whether 
it  would  be  more  appropriate  to  list  the 
provisions  in  another  section  of  the 
Code  of  Federal  Regulations  such  as 
§261.3  (Definition  of  Hazardous  Waste). 
In  general,  EPA  believes  that  facilities 
should  not  necessarily  be  fully 
subjected  to  RCRA  Subtitle  C  for  every 
violation  of  today's  proposed 
management  standards.  Therefore,  EPA 
distinguishes  between  significant 
violations  which  should  cause  the 
facility  to  be  regulated  under  RCRA 
Subtitle  C,  and  other  violations  which 
should  not  have  that  result  if  they  are 
promptly  corrected.  Proposed 
§  261.4(b)(8)(ii)(A)  enumerates  the 
"egregious"  violations  that  would 
trigger  RCRA  Subtitle  C  regulation 
immediately  which  would  include:  (1) 
Failure  to  make  any  applicable 
demonstration  requirements  for  new 
CKD  landfills  as  specified  under 


with  those  st 


§§259 


11(a).  259.12(a),  259.13(a), 


259.1^Ja),  259.15(a)  and  259.16(a):  (2) 
failurq  to  manage  CKD  destined  for  sale 
or  ben|E|(iciaI  use  in  a  suitable 
contaiciment  structure,  as  specified 
under  4  259.20,  within  two  years  after 
the  efi^ctive  date  of  the  final  rule, 
unless  granted  approval  by  the  EPA 
RegionaJ  Administrator  (or  the  State,  in 
authorieed  States)  under  §  259.20(c)  to 
implei^ent  alternative  measures  for 
fugitivja  dust  control;  (3)  failure  to  cover 
or  dispose  of  CKD  in  a  conditioned  state 
by  90  dkys  after  the  effective  date  of  the 
final  n^e,  as  specified  under  §  259.22, 
imless  Ranted  approval  by  the  EPA 
Regional  Administrator  (or  the  State,  in 
authorited  States)  imder  §  259.22(d)  to 
implempnt  alternative  measures  for 
fugitivi^idust  control;  and  (4)  failure  lo 
install  ^  composite  landfill  liner  or 
ground-iwater  monitoring  system,  as 
specified  by  §§  259.30  and  259.41.  by 
two  ye^  after  the  effective  date  of  the 
final  ntle,  unless  granted  approval  by 
the  EPi|^  Regional  Administrator  (or  the 
State,  iii  authorized  States)  for  a  imit 
design  tUnder  the  provisions  of 
§  259.3d(h).  or  a  finding  is  made  of  no 
potential  for  migration  under 
§  259.4ti[b);  (5)  failure  to  undertake 
appropnate  corrective  action  within  the 
time  fr^es  specified  imder  §§  259.41, 
259.44J  ^59.45,  259.46.  and  259.47;  and 
(6)  failure  to  comply  with  any 
requireQient  identified  in  a  notice 
receive^  bom  the  Regional 
Administrator  (or  State)  because  of 
repeatei^  violations  of  Part  259,  other 
than  thobe  specified  in  subparagraphs 
(1)  throMgh  (5)  of  this  paragraph. 

Under  proposed  §  261.4(b)(8)(ii)(A)(7), 
EPAwil  also  consider  repeated 
violatiokis  of  Part  259's  lesser 
reqiiirevients  as  a  significant  violation. 
Under  this  provision,  if  EPA  determines 
that  a  pe  rson  managing  CKD  waste 
repeate^y  violates  one  or  more  lesser 
requirements  under  Part  259,  the 
Agency! can  send  notice  to  that  person 
informiiig  him  or  her  that  the  next 
violatioti  of  such  lesser  requirements 
will  coi^^titute  a  violation  of 
§  261.4(h)(8)(ii)(A),  diereby  causing  any 
managed  CKD  to  be  considered 
mismanJB^ed  and  a  hazardous  waste. 
EPA  believes  this  provision  is  warranted 
because  it  provides  the  appropriate 
incentivH  for  facilities  to  comply  with 
all  of  Part  259  requirements,  including 
notice  and  recorcULeeping  requirements. 

In  prop^osed  §  261.4(b)(8){ii)(B). 
violations  of  any  standards  of  Part  259 
other  thin  those  listed  in 
§  261.4(lbi(8J(ii)(A).  wiU  only  trigger       ' 
Subtitle  C  regulation  if  the  person 
managiing  CKD  waste  fails  to  comply 
with  those  standards  within  30  days  of 
receiving  a  Mrritten  notice  of  non- 


compliance from  the  Regional 
Administrator  (or  State).  This  provision 
gives  the  regulatory  agency  an 
intermediate  enforcement  response 
mechanism  for  violations  of  lesser  Part 
259  requirements  that  have  not  risen  to 
a  level  that  would  trigger  notice  under 
§261.4(b)(8)(ii)(A)(7). 

As  an  alternative  to  allowing  30  days 
after  receiving  a  written  notice.  EPA 
solicits  comments  on  adopting  a 
minimum  period  (for  example,  90  days) 
to  correct  violations  as  a  matter  of 
enforcement  policy.  Under  the 
enforcement  policy  approach.  EPA 
would  generjdly  not  commit  to  take  any 
enforcement  action  that  would  result  in 
RCRA  Subtitle  C  regulation  for  a  period 
of  90  days  after  the  date  of  violation, 
iiiiluss  there  were  unusual  or 
aggravating  circumstances.  If  the 
violation  is  corrected  in  that  period  of 
time  (or,  in  the  case  of  a  violation  that 
cannot  be  corrected,  if  steps  are  taken  to 
prevent  recurrence),  EPA  would  not 
take  enforcement  action. 

Under  the  regulatory  approach,  if  a 
State  adopted  today's  proposed 
approach.  EPA  would  not  have 
jurisdiction  to  bring  an  enforcement 
action  for  a  lesser  violation  (that  is,  a 
violation  not  listed  in 
§  261.4(b)(8)(ii)(A))  until  90  days  had 
passed  from  the  date  of  violation.  Under 
the  enforcement  policy  approach.  EPA 
would  have  jurisdiction  to  bring  an 
enforcement  action,  but  would  commit 
not  to  do  so.EPA's  enforcement  policy 
would  not  bind  the  State,  but  EPA 
would  encourage  States  to  adopt  a 
similar  approach.  (In  this  respect,  the 
two  approaches  are  similar:  if  EPA 
adopted  today's  proposed  approach,  it 
could  not  preclude  a  State  fit)m 
adopting  regulations  that  did  not  allow 
the  90-day  window  to  correct  lesser 
violations.  ^ 

EPA  seeks  comment  on  these  two 
approaches  as  well  as  on  the  general 
approach  of  distinguishing  between 
lesser  and  egregious  violations.  In 
particular,  EPA  asks  commenters  to 
address  the  issues  of  regulatory 
jurisdiction,  appropriate  incentives  to 
discover  and  correct  violations,  what 
constitutes  egregious  and  lesser 
violations  (e.g.,  whether  certain 
paperwork  violations,  such  as  the 
failing  to  notify  the  regiilatory  authority 
of  a  violation,  should  be  considered 
egregious),  and  the  handling  of  cases 


3«  Under  either  version,  today's  proposed  rule 
would  provide  the  opportunity  to  implement 
corrective  action  for  releases  to  ground  water.  An 
exceedance  of  ground-water  standards  by  itself 
would  not  cause  be  considered  mismanaged;  only 
if  a  person  managing  CKD  waste  failed  to  meet  the 
corrective  action  requirements  in  the  rule  would  it 
become  subject  to  Subtitle  C  regulation. 


where  violations  are  discovered  well 
after  they  occurred.  The  Agency  also 
seeks  comment  on  the  question  of 
whether  or  not  the  proposed 
enforcement  structure,  with  the  tjvo 
regulatory  categories  of  egregious  and 
lesser  violations,  provides  an  incentive 
for  persons  managing  CAD  waste  to 
inform  the  Regional  Administrator  of 
violations.  If  not,  the  Agency  seeks 
comment  on  alternative  structiu^s;  for 
example,  on  whether  there  is  a  category 
of  violations  intermediate  between 
egregious  and  lesser.  Additionally,  the 
Agency  also  seeks  comment  on  the 
proposed  90  day  time  frame  to  correct 
lesser  violations  before  CKD  is 
considered  mismanaged. 

As  with  all  environmental  issues, 
citizens  are  encouraged  to  be  mvolved. 
Where  citizen's  bring  a  concern  to  EPA's 
attention,  the  Agency  will  respond  on  a 
case-by-case  basis.  In  addition,  RCRA 
authorizes  citizens  to  enforce 
requirements  pursuant  to  section 
7002(a)(1)(A):  "any  person.    *  *  *  to  be 
in  violation  of  any  permit,  standard, 
regulation,  condition,  requirement, 
prohibition,  or  order  which  has  become 
effective  pursuant  to  this  Act".  This 
provision  allows  citizens  to  enforce  both 
Subtitle  C  and  Subtitle  D  requirements. 
Therefore,  citizens  could  commence  a 
civil  action  to  enforce  the  Subtitle  C 
requirements  applicable  to  CKD  that  is 
not  managed  in  compliance  with  today's 
proposed  Part  259  standards. 

Where  a  violation  occiirs  that  can  be 
corrected,  the  Agency  believes  a  person 
managing  CKD  waste  who  promptly 
corrects  the  problem  should  not 
necessarily  be  subjected  to  hazardous 
waste  requirements  on  a  permanent 
basis.  In  some  cases,  the  natiue  of  the 
violation  may  be  such  that  it  only  affects 
a  distinct  batch  of  waste.  For  example, 
if  a  person  managing  CKD  waste  failed 
to  manage  a  particular  truckload  of  CKD 
according  to  the  transportation 
requirements  proposed  today  in  Part 
259,  that  truckload  would  become  non- 
exempt  and  would  have  to  be  managed 
as  a  hazardous  waste  (e.g.,  manifested 
and  sent  to  a  landfill  meeting  the 
tailored  Subtitle  C  requirements  of  Part 
266  for  final  disposal).  However,  if  the 
practice  did  not  continue,  the  person 
managing  CKD  waste  would  not  have  to 
manifest  other  shipments  or  have  the 
facility  become  permitted  imder  Subtitle 
C.  Other  types  of  violations  could  result 
in  the  CKD  becoming  subject  to  Subtitle 
C  generally. 

2.  Removal  of  a  Hazardous  Waste 
Designation 

EPA  believes  that  in  some  cases  it 
may  be  appropriate  for  CKD  that  has 
been  mismanaged  to  be  again 
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considered  non-hazardous  waste.  For 
example,  if  a  person  managed  CKD 
waste  in  a  landfill  that  released  metals 
enough  to  raise  levels  in  ground  water 
above  appropriate  MCLs,  but  later 
repaired  the  landfill  and  did  not  have 
other  violations  of  the  standards, 
requiring  a  RCRfi.  Subtitle  C  permit 
might  not  be  warranted.  For  these  cases, 
EPA  today  proposes  a  procedure  in 
§  266.121  under  which  the  designation 
as  hazardous  waste  would  be  removed. 
Under  this  process,  if  any  CKD  waste 
becomes  mismanaged  (i.e..  loses  the 
exclusion  imder  §  261.4(b)(8))  and 
becomes  subject  to  §  266.120,  the  person 
managing  such  waste  may  apply  to  the 
Regional  Administrator  (or  the  State,  in 
audiorized  States)  for  removal  of  the 
hazardous  waste  designation  fur  such 
CKD.  The  application  must  include:  (1) 
A  statement  that  the  CKD  waste  is  now 
being  managed  in  accordance  with 
§  259;  (2)  a  statement  explaining  the 
circiunstances  of  the  non-compliance; 
and,  (3)  a  demonstration  that  the  non- 
compliance is  not  likely  to  recur  and 
that  removal  of  the  hazardous 
designation  would  not  pose  a  threat  to 
hiunan  health  and  the  environment.  The 
Regional  Administrator  may  reinstate 
the  §  261.4(b)(8)  exclusion  if  the 
Regional  Administrator  finds  that  the 
person  managing  CKD  waste  has 
satisfactorily  explained  the 
ciicumstances  of  the  non-compliance, 
has  demonstrated  that  the  non- 
compliance is  not  likely  to  recur  and 
that  removal  of  the  hazardous  waste 
designation  will  not  pose  a  threat  to 
himian  health  or  the  environment.  The 
Regional  Administrator  may  reinstate 
the  %  261.4(b)(8)  exclusion  with 
additional  conditions  if  the  Regional 
Administrator  finds  that  such  additional 
conditions  are  necessary  to  ensure 
protection  of  hiunan  health  and  the 
environment. 

Removal  of  the  hazardous  designation 
is  not  automatic,  but  the  Agency  is 
today  proposing  that  if  the  Regional 
Administrator  does  not  take  action  on 
the  application  within  60  days,  then  the 
application  for  removal  of  the  hazardous 
waste  designation  is  deemed  granted, 
retroactive  to  the  date  of  the  application. 
However,  the  Regional  Administrator 
may  terminate  a  removal  (i.e..  a 
reinstatement  of  the  §  261.4(b)(8) 
exclusion)  by  default  under  this 
subsection  if  the  Regional  Administrator 
finds  that  the  removal  of  the  hazardous 
waste  designation  is  not  appropriate 
based  on  analysis  of  the  factors  included 
in  the  application.^''  Today's  proposed 


approach  is  patterned  on  that  adopted 
in  the  conditional  exemption  for 
military  munitions,  promulgated 
February  12, 1997  (see  62  FR  6637-38, 
February  12, 1997,  Military  Munitions 
Rule:  Hazardous  Waste  Identification 
and  Management;  Explosives 
Emergencies;  Manifest  Exemption  for 
Transport  of  Hazardous  Waste  on  Right- 
of-Ways  on  Contiguous  Properties;  Final 
Rule).  EPA  solicits  comment  on  whether 
this  procedure  should  be  provided  for 
CKD,  and  under  what  circumstances 
(and  for  what  violations)  it  should  or 
should  not  be  available.  For  example, 
EPA  would  want  to  assure  that  the 
procedure  could  not  be  used  repeatedly 
by  a  person  managing  CKD  waste  who 
was  making  no  serious  effort  to  comply 
iiulil  violaUous  were  called  to  its 
attention  by  inspectors. 

EPA  notes  that  releases  from  a  CKD 
disposal  unit  do  not,  under  today's 
proposed  rule,  automatically  constitute 
a  violation  of  the  Part  259  standards.  If 
the  unit  was  designed  and  constructed 
in  accordance  with  the  design 
requirements,  but  a  release  nevertheless 
occurs,  the  CKD  remains  exempt  so  long 
as  it  complies  with  the  corrective  action 
requirements  in  the  Part  259  standards. 
In  implementing  today's  proposed  rule 
in  audiorized  States,  EPA  anticipates 
there  will  be  a  high  level  of  cooperation 
between  State  Subtitle  D  and  State 
Subtitle  C  programs.  Based  on 
conversations  with  State  environmental 
representatives,  the  Agency  anticipates 
that  State  D  programs  will  generally  take 
the  lead  in  assiiring  compliance  with 
today's  proposed  standards  by 
conducting  inspections  of  CKD  landfills 
and  their  associated  facility  operating 
records.  If  a  violation  of  today's 
proposed  standards  is  documented  as  a 
result  of  a  State  inspection,  or  a  facility 
reports  to  the  State  that  a  release  of 
contaminants  to  the  environment  has 
ocouxed,  imder  provisions  of  §  259.46, 
today's  rule  would  allow  persons 
managing  CKD  waste  90  days  to  assess 
corrective  measiues.  Under  §  259.47,  the 
person  managing  CKD  waste  must  select 
a  remedy  within  90  days  of  completing 
the  assessment,  and  specify  a  schedule 
for  initiating  and  completing  remedial 
activities.  Under  regulations  proposed 
today  in  §  259.47(e),  the  State  would 
have  flexibility  to  set  an  alternative 
schedule  for  compliance. 

Once  a  State  program  makes  a  final 
determination  of  non-compliance,  (that 
is,  after  allowing  a  minimum  of  270 
days  from  the  date  of  violation  or 
notification  of  the  State  for  the  person 
managing  CKD  waste  to  begin 


'  3^  If  a  person  managing  CKD  waste  submits  a 
petition  for  reinstatement  that  is  subsequently 
revoked,  it  would  be  Agency  policy  to  consider 


such  a  default  reinstatement  to  be  prospective:  that 
is,  beginning  at  the  point  the  decision  is  made. 


implementation  of  corrective  measures, 
the  State  program  director  makes  a 
determination  that  a  person  managing 
CKD  waste  has  mismanaged  CKD),  the 
CKD  managed  at  such  a  facilitjr  would 
be  hazardous  waste,  and  subject  to  the 
proposed  provisions  of  Part  266. 
Accordingly,  responsibility  for 
implementation  and  enforcement  of  the 
provisions  of  today's  rule  shifts  to  the 
hazardous  waste  program  authority 
(either  the  EPA  Regional  Administrator 
or,  in  an  authorized  State,  the  State 
SubtiUe  C  program).  The  EPA  Regional 
Administrator  (or  the  State,  in 
authorized  States)  would  review  and 
approve  SubtiUe  C  permits  under  40 
cMl  270.68,  assure  compliance  with  the 
hazardous  waste  generator  requirements 
of  40  CFR  Part  262,  and  ass'jre 
compliance  with  the  hazardous  waste 
manifest,  recordkeeping,  and  reporting 
requirements  of  40  CFR  Parts  264  and 
265. 

3.  Alternative  Approach  to  Structuring 
the  Performance  Standards 

Today's  proposed  standards  are 
generally  written  in  the  form  of 
performance  standards.  In  complying 
with  the  performance  standards,  a 
person  managing  CKD  waste  would 
have  to  develop  an  approach,  make  a 
demonstration  to  the  Regional 
Administrator  (or  the  State  in 
authorized  States)  that  the  intended 
approach  will  achieve  today's  proposed 
performance  standards,  and  receive 
approval  by  the  regulatory  authority 
prior  to  implementing  the  approach. 
Representatives  from  the  cement 
industry  have  suggested  an  alternative 
regulatory  structiue  in  which  the 
Agency  would  establish  a  general 
performance  standard  to  be  achieved  by 
the  person  managing  CKD  waste 
without  a  requirement  that  the  approach 
receive  prior  approval  by  the  Regional 
Administrator.  'The  Agency  seeks 
comment  on  the  appropriateness  and 
specifics  of  such  an  approach. 

Stakeholders  have  expressed  concerns 
about  the  industry's  suggested 
alternative  structure  regarding  the 
uncertainty  of  the  public  participation 

Erocess,  specifically  about  whether  and 
ow  the  affected  public  would  be  able 
to  participate  in  decisions  made  by 
persons  managing  CKD  waste  regajrding 
compliance  with  today's  proposed 
performance  standards.  EPA  believes 
that  the  public  has  a  vital  role  to  play 
in  decisions  that  affect  their  health  and 
the  environment.  Additionally,  when 
'appropriate,  the  Agency  has  been 
supportive  of  self-implementation 
because  such  an  approach  can  lead  to 
regulatory  compliance  within  a  shorter 
time  frame  than  might  otherwise  be 
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possiblje .  Thus,  EPA  is  soliciting 
commits  on  alternative  regulatory 
structures  that  would  allow  persons 
managing  CKD  waste  to  implement 
pollutito  controls  designed  to  meet  the 
perfomitance  standards  without  the 
procedural  burden  of  seeking  approval 
from  the  regulatory  authority.  The 
Agencyjs  interested  in  information  on 
how  sufch  an  alternative  structure  would 
allow  pl^rsons  managing  CKD  waste  to 
demonstrate  their  design  is  adequate  to 
meet  today's  proposed  performance 
standards,  while  ensuring  opportunities 
for  the  pbblic  to  participate  in  the 
deliberations  and  decision  making 
undert£^en  by  the  persons  managing 
CKD.  E}>A  believes  that  a  process  which 
expeditiously  identifies  aud  resolves 
compliance  issues  prior  tu  cuustruction 
is  in  th« !  best  interest  of  all  parties. 
The  /  .gency  is  aware  of  one  such 
approadh.  In  1995,  as  part  of  its 
proposcjd  approach  to  establishing  an 
enforceable  agreement  (see  Section 
II.C.2 — Proposed  Enforceable 
Agreemebt),  the  cement  industry 
submitt^  to  EPA  a  draft  plan  for  site- 
specific  public  participation.  Their  plan 
was  designed  to  allow  self- 
implem^jatation  of  the  provisions  of  the 
enforceable  agreement  with  citizen 
input,  btrt  without  the  time-consiuning 
process  of  permitting  (or  seeking 
approval  {by  the  Regional  Administrator 
or  the  Swte).  The  industry's  comment 
and  apppjal  process  included  the 
followinj^  elements:  (1)  Notification  of 
citizens  |\^hen  a  person  managing  CKD 
has  prepared  a  design  plan  and  intends 
to  submit  a  certification  to  the 
regulatotv  authority  that  their  proposed 
design  pB^  will  meet  a  specific 
performance  standard;  (2)  a  45  day 
comment  period  in  which  the  public 
could  siijmit  relevant  comments  to  the 
facility  (f^r  example,  comments 
germaneio  the  perforinance  of  the 
proposed  design):  (3)  preparation  by 
facility  representatives  of  a  document 
respondntg  to  the  substance  of  all 
relevant  comments;  (4)  announcement 
by  facility  representatives  of  the 
availability  of  the  final  design  plan  and 
comment  response  document:  (5) 
opportunity  for  appeal  to  the 
approprifi^e  regulatory  authority  within 
30  days  i^er  the  date  of  annoimcement 
of  the  finfil  design  plan;  (6)  arbitration 
by  the  regulatory  authority  affording 
both  the  ct)mmenter  and  facility 
representatives  an  opportunity  to 
present  their  positions,  and  a  final 
determination  by  the  regulatory 
authority,  ino  more  than  60  days  after 
facility  representatives  have  filed  a 
response  to  the  commenter's  appeal  on 
whether  H^e  commenter  has 


demonstrated  that  the  proposed  design 
plan  would  fail  to  provide  for 
compliance  with  the  performance 
standard;  and  (7)  opportunity  for 
judicial  review  of  the  regulatory 
authority's  decision  in  federal  district 
court. 

Representatives  of  local  citizen  groups 
criticized  this  public  participation 
process  as  being  inadequate,  both 
structiu-ally  and  substantively.  Their 
comments  on  the  public  participation 
process  include  the  following:  (1)  All 
significant  decisions  regarding  design, 
monitoring,  and  cleanup  are  left  to 
facility  owners  and  operators;  (2)  public 
comments  and  appeal  rights  are  limited 
in  both  time  and  scope;  (3)  access  to    - 
documents  is  limited  only  to  the  design 
plan  dud  not  to  other  important 
information  such  as  data  used  to 
support  the  design  plan,  monitoring 
data,  and  inspection  reports;  and  (4) 
involvement  by  the  regulatory 
authority's  staff  is  limited  to  a  60  day 
time  period  and  consideration  of 
comments  specific  to  the  design  plan. 

A  second  alternative  regulatory 
structiwe  would  be  similar  to  EPA's 
approach  proposed  in  today's  rule,  but 
would  establish  a  time  fi-ame  for  design 
approvals  within  which  the  regulatory 
authority  must  make  a  determination  of 
the  appropriateness  of  the  technical 
approach  proposed  by  the  person 
managing  CKD  waste.  A  time  frame  of 
six  months  might  be  sufficient,  and 
would  add  a  degree  of  certainty  to  the 
process  of  prior  approval.  If  the 
regulatory  authority  failed  to  take  action 
within  the  specified  time  fi^me,  the 
proposed  approach  for  controlling  CKD 
waste  woidd  be  presimied  adequate  to 
ensure  compliance  with  the 
performance  standard.  The  Agency  is 
seeking  general  comment  on  diese  two 
alternative  regulatory  structiues  and  on 
other  potential  approaches  to  protecting 
hiunan  health  and  the  environment 
while  minimizing  proceduiral  burdens 
that  could  delay  implementation  of 
appropriate  means  of  controlling  ri»ks 
posed  by  CKD. 

VI.  Standards  for  CKD  Used  as  a  Lime 
Substitute 

A.  Summary 

EPA  is  proposing  to  exclude  from 
regulation  under  RCRA  CKD  that  is  used 
as  a  liming  agent  on  agricultural  fields 
provided  that  such  CKD  meet  specified 
levels  for  concentrations  of  certain 
hazardous  constituents.  As  explained  in 
Section  II.D.  (Beneficial  Use  of  Cement 
Kiln  Dust)  in  this  preamble,  CKD  is 
currently  being  used  as  a  substitute  for 
agricultural  liming  agents.  Liming 
materials  are  added  to  agriculture  soils 


to  maintain  optimum  pH  for  crop 
production  and  offset  the  effects  of 
fertilizers  that  lower  soil  pH.  EPA 
encourages  environmentally  sound 
beneficial  use  of  production  process 
waste  streams,  including  CKD. 
However,  the  benefits  associated  with 
the  recycling  of  CKD  must  be  balanced 
against  the  potential  hazards  which  the 
use  of  CKD  in  this  manner  may  also 
present.  CKD  contains  toxic  metals  and 
chlorinated  dioxins  and  furans  which 
can,  at  high  exposure  levels,  present 
adverse  human  health  effects.  In  an 
effort  to  determine  whether  use  of  CKD 
for  pH  adjustment  on  agricultural  soil 
presents  a  potential  threat  to  human 
health  and  the  environment,  the  Agency 
conducted  an  assessment  of  the  risk  tn 
individuals  from  the  use  of  CKD  as  a 
liming  agent.  A  summary  of  the  risk 
analysis  and  results  is  provided  below. 
Further  description  of  the  risk 
assessment  is  presented  in  the  technical 
background  document  titled  Risk 
Assessment  for  Cement  Kiln  Dust  Used 
as  an  Agricidtural  Soil  Amendment  in 
the  docket  for  this  rule. 

Based  on  the  risk  analysis,  EPA 
calculated  concentration  limits  that  are 
protective  of  human  health  for 
hazardous  constituents  in  CKD  that  is 
used  as  an  liming  agent  on  agricultural 
fields  and  home  gardens.  The  numerical 
limits  derived  from  the  exposure 
assessment  models  are  designed  to 
protect  human  health  and  the 
environment  from  reasonably 
anticipated  adverse  effects.  The  Agency 
calculated  risk-based  protective  limits 
for  all  hazardous  metals  and  dioxins 
present  in  CKD.  By  comparing  the  risk- 
based  concentrations  derived  for  each 
constituent  with  data  on  the 
composition  of  CKD,  EPA  identified 
constituents  that  may  be  present  in  CKD 
above  levels  that  may  pose  risk  to 
human  health.  Those  constituents  are 
arsenic,  thallium,  lead,  cadmium  and 
chlorinated  dioxins  and  furans.  EPA's 
analysis  showed  that  all  other  toxic 
constituents  in  CKD  are  present  at 
concentrations  that  are  well  below 
protective  levels.  Based  on  these 
findings,  EPA  is  today  proposing  to 
limit  the  concentrations  of  arsenic, 
thalliiun.  lead,  cadmium  and 
chlorinated  dioxins  and  furana  that  can 
be  present  in  CKD  that  is  used 
agricultiu^ly  for  pH  adjustment.  In 
other  words,  EPA  is  proposing 
standards  to  limit  the  concentrations  of 
arsem'c,  thallium,  lead,  cadmium,  and 
dioxins  that  can  be  contained  in  CKD 
that  is  used  as  a  substitute  for 
agricultiual  lime  because  the  Agency's 
risk  analysis  indicates  that  these 
compounds  are  present  in  CKD  in 
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excess  of  levels  that  may  pose  risk  to 
human  health  when  CXD  is  applied  at 
rates  necessary  to  attain  the  desired 
increase  in  pH.  The  Agency  is 
concerned  that  imregulated  use  of  CKD 
as  an  agricultiu^l  liming  agent  may 
cause  adverse  effects  on  himian  hecdth. 

B.  C3(DA^cultuTal  Use  Risk 
Assessment 

1 .  Risk  Assessment  Methodology 

This  section  describes  the 
methodology  used  to  evaluate  human 
health  risk  to  individuals  firom  use  of 
CKD  as  an  agricultural  liming  agent. 
EPA's  risk  analysis  evaluated  exposures 
to  metals  and  dioxin  congeners  in  CKD 
for  the  following  receptor  scenarios: 
fsrmer,  fisher,  home  gardener,  anrt  child 
of  farmer.  The  assessment  includes  a 
preliminary  sensitivity  analysis  to 
identify  risk-driving  parameters,  a 
deterministic  analysis  to  estimate 
central  tendency  and  high  end  risk,  and 
a  quantitative  uncertainty  analysis. 
Initial  estimates  of  potential  risk  from 
agricultuiral  use  of  CKD  were  estimated 
lining  the  deterministic  method,  which 
produces  point  estimates  of  risk  to 
individuals  based  upon  single  values  for 
input  parameters  (e.g.,  waste  stream 
characteristics,  environmental  fate  and 
transport  properties,  exposure 
assumptions,  etc).  The  deterministic 
risk  estimates  for  this  analysis  were 
derived  using  a  double  hi^-end  risk 
assessment  methodology.  In  this 
method,  the  input  parametws  are  varied 
between  the  central  tendency  (50th 
percentile)  value  and  the  hi^  end  (90- 
95th  percentile)  value  both  individually 
and  in  combination  of  any  two 
independmt  variables  to  produce  a 
series  of  point  risk  estimates.  The  point 
estimate  in  which  all  variables  are  set  at 
central  tendency  is  assumed  to  be  the 
central  tendency  risk  estimate  and  the 
highest  risk  estimate  for  any 
combination  of  double-high-end 
variables  is  assumed  to  be  the  high  end 
estimate  (approximately  95th  percentile) 
of  risk.  Hi^-end  risk  descriptors  are 
plausible  estimates  of  the  individual 
risks  for  those  exposed  persons  at  the 
90th  percentile  or  greater  end  of  the  risk 
distriDution.  High-end  risk  is  intended 
to  depict  the  risks  that  are  expected  to 
occur  in  10  percent  or  less  of  the 
exposed  population. 

The  Agency  also  conducted  a 
probabilistic  analysis  of  uncertainty/ 
variability  in  support  of  the 
deterministic  analysis.  The  Agency  has 
long  acknowledged  the  importance  of 
adequatefy  characterizing  variability 
and  uncertainty  in  fate,  transport, 
exposure  and  dose-response 
assessments  for  human  health  risk 


assessment  as  indicated  in  EPA's  May 
15, 1997  policy  memorandum  on  Use  of 
Probabilistic  Techniques  in  Risk  . 
Assessment.  The  probabilistic  analysis 
undertaken  for  this  analysis  has  been 
conducted  in  accordance  with  the 
guidance  set  forth  in  the  May  15, 1997 
memorandum.  The  first  step  of  the 
probabilistic  analysis  is  a  sensitivity 
analysis  using  the  deterministic 
methodology  to  determine  the  risk- 
driving  parameters.  Results  of  the 
sensitivity  analysis  are  provided  in  the 
technical  back^tiimd  document  for  this 
assessment.  After  the  risk-drivers  are 
determined,  the  quantitative 
uncertainty/variability  analysis  is 
conducted  by  performing  a  Monte  Carlo 
simulalioa  by  randomly  varying  the 
risk-driving  parameters.  A  more  detailed 
discussion  of  parameters  that  were 
included  in  the  Monte  Carlo  analysis 
and  selection  of  data  distributions  for 
each  parameter  is  provided  in  the 
technical  background  docvunent 
describing  the  risk  assessment 
supporting  this  rule. 

2.  Human  Health  Criteria  and  Effects 

The  risk  analysis  uses  chemical 
composition  data  collected  and  used  for 
the  1993  Report  to  Congress  on  CKD,  the 
1994  NODA  on  CKD  and  backgroimd 
dociunent  supporting  the  1995  CKD 
Regulatory  Determination.  Individual 
constituents  of  concern  evaluated  in  the 
assessment  included  dioxins  and  the 
following  metals:  antimony,  arsenic, 
barium,  beryllium,  cadmium, 
chromiiun,  lead,  nickel,  mercury, 
seleniimi,  silver  and  thallium.  These 
constituents  were  evaluated  based  on 
chemical  specific  health  based  levels 
established  and/or  verified  by  EPA 
using  prescribed  methodologies  for 
evaluating  human  effects  data.  The 
hiunan  health  toxicity  benchmarks  used 
in  this  analysis  include  Agency-verified 
oral  reference  doses  (RfDs)  and 
reference  concentrations  (RfCs)  for 
noncancer  effects  and  oral  cancer  slope 
factors  (CSFs)  and  inhalation  imit  risk 
factors  (URFs)  for  carcinogenic  effects. 
Agency-verified  RfDs,  RfCs,  CSFs.  and 
the  bases  for  these  values  are  presented 
in  the  EPA's  Integrated  Risk  Information 
System  (IRIS).  The  benchmarks  for  the 
dioxin  and  furan  congeners  are  based  on 
the  Toxicity  Equivalent  Factor  (TEF)  for 
2,3,7,8-tetrachlorodibenzo  dioxin 
(TCDD2).  The  methodology  for 
calculating  TEFs  for  dioxin  and  furan 
congeners  is  presented  in  the  1994  EPA 
publication  entitled  Estimating 
Exposures  to  Dioxin-Like  Compounds. 
(H'A  pubUcation  number  EPA/600/6- 
88/005Ca) 

3.  Agricultural  Use  Practice 
Assumptiops 


Agricvdtiiral  use  practices  (i.e., 
application  rate  and  fi-equency)  used  in 
the  analysis  are  determined  based  on 
chemical  and  physical  properties  of  soil 
and  CKD  that  influence  use  of  CKD 
agriculturally  as  well  as  economic 
considerations  that  affect  CKD  use.  The 
quantity  of  liming  material  required  per 
acre  to  raiseHhe  pH  to  an  acceptable 
level  is  determined  by  several  factors 
including  desired  change  in  pH, 
biiffering  capacity  of  the  soil,  chemical 
composition  of  the  liming  agent  and 
particle  size  of  the  liming  material. 
When  these  factors  are  considered,  the 
rate  of  application  is  usually  2  to  5  tons 
per  acre  and  the  application  frequency 
is  once  every  2  to  5  years  for  all  liming 
agonts,  including  CKD.  EPA  solicits 
comment  on  the  appropriateness  of 
using  this  rate  and  frequency  of 
application  as  assumptions  in  its 
analyses. 

4.  Fate  and  Transport  of  Chemical 
Constituents  in  the  Environment 

The  application  of  CKD  as  a  liming 
agent  is  assiuned  to  occur  only  in  areas 
with  initial  soil  pH  of  less  than  6  and 
areas  that  are  near  active  cement  kilns 
generating  large  quantities  of  CKD. 
Based  on  these  criteria,  three  sites. 
Holly  Hills,  South  Carolina,  Alpena, 
Michigan,  and  Ravena,  New  York  were 
selected  fbr  modeling.  Site  specific 
meteorologic  and  sou  properties  data 
from  these  locations  were  used  in  both 
the  deterministic  and  uncertainty 
analysis.  While  meteorologic  conditions 
were  evaluated  in  the  sensitivity 
analysis  and  were  not  shown  to  be  a 
primary  risk  driver,  the  three  locations 
modeled  represent  a  range  of 
meteorologic  conditions. 

T^e  Agency  relied  on  the  following 
modeb  to  simulate  movement  of 
pollutants  into  and  through  the 
environment.  Speciation  of  metals  in 
CKD  applied  agricultvurally  was 
determined  through  MINTEQ  modeling 
using  available  site  specific  soil  and 
meteorologic  data  identified  for  each 
geographic  setting.  Equations  developed 
by  Jury,  et  al.,  were  used  in  a 
spreadsheet  calciilation  model  to 
determine  contaminant  loss  from  CKD 
due  to  degradation,  volatilization, 
leaching,  and  rainwater  runoff  of 
dioxins  and  metals.  The  model  tracks 
the  average  annual  soil  concentration 
and  the  anTinal  mass  of  contaminant 
volatilized  for  a  period  of  100  years 
followed  by  40  years  of  inactive  use. 
While  the  Agency  assumed  that  CKD 
can  be  applied  to  a  field  over  a  period 
of  100  years,  modeling  indicates  that  the 
system  will  reach  steady  state 
concentrations  over  a  period  of  40  to  50 
years  for  porsistent  chemicals  such  as 
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most  petals  and  dioxins.  The  Universal 
Soil  Lttes  Equation  (USLE)  as  modified 
by  EPH's  Offices  of  Solid  Waste  and 
Reseatih  and  Development  was  used  to 
estimate  soil  erosion  and  overland 
transport  of  sediment  from  agricultural 
fields  i^mended  with  CKD  across 
interv^ping  areas  to  nearby  water 
bodieij  Air  emissions  from  CKD  due  to 
wind  ^rosion  were  estimated  using 
methcns  and  equations  from  EPA's 
Comp|]|ation  of  Air  Pollutant  Emission 
Factor|4  Volume  I:  Stationary  Point  and 
Area  sjDurces,  Fifth  Editions  (commonly 
referred  to  as  AP-42).  Air  dispersion  of 
partiaklates  was  modeled  using  the 
EPA's  mdustrial  Source  Complex  Short 
Term,  Mersion  3  (ISCST3). 

5.  Uptake  of  Contaminants  in  Plants  and 
Animajlb 

Plants  may  absorb  contaminants 
throum  air-to-plant  biotransfer  and 
through  soil-to-plant  uptake  through  the 
roots,  ^-to-plant  movement  of  dioxins 
was  estimated  using  constituent-specific 
biotraiMfer  factors  specifically 
developed  for  dioxin  congeners  by 
EPA's  Office  of  Research  and 
Develc^iment  (ORD).  Plant-to-soil 
bioconcentration  factors  were  used  to 
accounlt  for  root  uptake  of  constituents 
from  the  soil.  The  bioconcentration 
factors  Ifcr  metals  were  obtained  from 
the  ass0^sment  conducted  for  EPA's 
Standards  for  the  Use  or  Disposal  of 
Sewage  $ludge.  EPA  recognizes  that 
these  b|6uptake  factors  were  developed 
based  oui  field  studies  of  sewage  sludge 
applicaition  and  pertain  specifically  to 
sewage  iludge.  Uptake  of  metals  is 
particul^ly  sensitive  to  soil  pH  and  the 
degree  oif  binding  to  the  sludge  matrix. 
The  sewage  sluc^e  values  may  not, 
therefoM,  be  appropriate  for  evaluating 
plant  uMake  of  metals  from  CKD.  The 
Agency!  Quests  comment  on  whether 
the  use  jcif  these  biotransfer  values  is 
appropiiiate  for  assessing  risks  from 
agricultural  use  of  CKD.  Biotransfer 
factors  kibt  available  frxim  the  sewage 
sludge  assessment  were  obtained  fitim 
the  published  literature.  Empirical 
correlations  were  used  to  estimate 
transfer  of  dioxins  fitjm  the  soil  to  plant 
tissue  u^^  the  methodology  developed 
for  dioxfhs  by  ORD.  Metals,  dioxin,  and 
furan  ccjncentrations  in  beef  and  dairy 
fed  on  vE^getation  amended  with  CKD 
were  estjitnated  using  constituent 
specific  Ijeef  and  milk  biotransfer  factors 
available  in  the  literature. 

6.  Recepjtbr  Scenarios  and  Exposure 
Pathways 

Recep^^r  scenarios  evaluated  for  this 
assessmtot  include  farmer,  fisher,  home 
gardener,  and  child  of  farmer.  Exposure 
pathways  evaluated  for  each  receptor 


scenario  are  as  follows.  For  the  child  of 
farmer,  pathways  evaluated  include 
incidental  ingestion  of  contaminated 
soil,  ingestion  of  plants  grown  on 
amended  soil  and  ingestion  of  products 
from  animals  raised  on  feed  from  CKD 
amended  fields.  Pathways  evaluated  for 
the  farmer  include  those  evaluated  for 
the  child  of  farmer  and,  in  addition, 
direct  inhalation  of  vapors  and 
particulates  dtuing  application  of  CKD 
to  the  field.  For  the  home  gardener, 
pathways  include  incidental  ingestion 
of  contaminated  soil  and  ingestion  of 
plants  grown  on  amended  soil. 
Exposure  from  ingestion  of 
contaminated  fish  is  evaluated  for  the 
fisher  receptor  scenario.  The 
groimdwater  exposure  pathway  (i.e., 
ingestion  of  contaminated  groundwater) 
was  not  evaluated  for  this  analysis 
based  on  the  results  of  the  previously 
conducted  analyses  of  risk  from  storage 
and  disposal  of  CKD  waste.  Previous 
ground-water  modeling  results 
indicated  limited  potential  for  the 
transport  of  constituents  bound  in  a 
CKD  matrix.  Although  new  ground- 
water modeling  indicates  that  metals, 
including  lead,  bariiun,  beryllium, 
chromiiun,  and  cadmium,  may  be  more 
mobile  imder  highly  alkaline 
conditions,  the  Agency  does  not  believe 
these  conditions  will  occur  in  CKD- 
amended  soils.  CKD  is  added  to  raise 
the  pH  of  acidic  soils  to  neutral  pHs.  A 
pH  range  of  6.0-7.2  is  optimal  for  most 
crops.  Highly  acidic  or  highly  alkaline 
soils,  on  the  other  hand,  have  been 
associated  with  phytotoxicity  and/or 
nutrient  imbalance.  Consequentiy, 
highly  alkaline  conditions  are  unlikely 
to  occur  in  CKD-amended  agricultural 
soils.  Fiulhermore,  the  groimd-water 
analyses  conducted  in  support  of  the 
Report  to  Congress  and  the  Regulatory 
Determination  analyzed  risks  from  the 
storage,  management  and  disposal  of 
CKD.  Under  neutral  pHs,  the 
groundwater  risks  associated  with  the 
management  of  large  volumes  of  CKD  in 
non-karst  areas  was  estimated  to  be  low. 
The  voliune  of  CKD  applied  in 
agricultural  soils  is  far  less  than  the 
volume  typically  managed  in  a  disposal 
imit.  Therefore,  EPA  believes  that  the 
risks  from  the  ground-water  pathway 
will  be  negligible  based  on  the  typical 
pH  of  CKD-amended  soils  and  the 
limited  voliune  of  CKD  applied  to  soils. 
The  exposure  factors  used  in  this  risk 
analysis  are  from  the  Draft  1996 
Exposure  Factors  Handbook.  This  is  one 
of  the  first  EPA  risk  assessments  to  use 
these  factors  in  either  a  deterministic  or 
probabilistic  analysis.  Therefore,  the 
Agency  used  conservative  consumption 
and  exposure  distributions  in  instances 


where  there  was  imcertainty  regarding 
how  the  data  presented  in  this 
dociunent  should  be  used.  The  Agency 
specifically  requests  comment  on  the 
exposure  factors  used  in  this  analysis. 

7.  Lead  Risk  Assessment 

The  hiunan  health  risk  assessment 
conducted  for  lead  is  unique.  The 
primary  indicator  of  exposures  to  lead  is 
elevated  blood  lead  levels.  Therefore, 
exposiu^  to  lead  is  estimated  based  on 
comparison  of  predicted  blood  lead 
level  in  exposed  individuals  to  a  target 
blood  lead  level.  In  addition,  evaluation 
of  lead  exposure  focuses  specifically  on 
young  children  (birth  to  7  years  of  age) 
because  this  age  group  is  known  to  be 
hiRhiv  sensitive  to  lead  exposure.  Givsr 
the  unique  natiue  of  lead,  EPA 
developed  the  Integrated  Exposiue 
Uptake  Biokinetic  Model  (lEUBK)  to 
evaluate  child  lead  exposure  from  birth ' 
to  age  7.  EPA  used  the  lEUBK  model  to 
assess  lead  risks  from  agriculturally 
applied  CKD.  This  model  integrates  lead 
exposures  frtim  diet,  soil,  dust,  drinking 
water,  and  air  and  considers  elimination 
of  lead  from  the  body  to  predict  blood 
lead  levels.  For  the  CKD  agricultural  use 
analysis  for  lead,  estimates  of  risk  to 
children  are  determined  by  comparing 
total  blood  lead  level  estimated  by  the 
lEUBK  model  with  a  threshold  value  of 
10  Mg  Pb/dL.  Adverse  health  effects  from 
lead  exposure  have  been  observed  to 
occur  at  or  above  this  level. 

For  this  analysis,  blood  lead  levels 
were  estimated  using  the  defeult  soil 
intake  rates  provided  in  the  EEUBK 
model.  Default  lEUBK  soil  ingestion 
rates  dififer  from  those  used  elsewhere  in 
this  analysis  to  estimate  risk  bom  other 
hazardous  constituents  in  CKD.  Soil 
ingestion  rates  used  for  lead  are 
presented  in  Section  6.0  of  the  technical 
background  dociunent.  Soil  ingestion 
rates  used  for  other  constituents  are 
presented  in  Section  5.0  of  the 
background  dociunent.  With  the 
exception  of  soil  ingestion  rates,  EPA 
used  the  same  model  inputs  (e.g., 
constituent  concentrations,  dietary 
ingestion  rates,  apphcation  rates)  to 
estimate  risks  from  exposures  to  both 
lead  and  other  hazardous  constituents 
in  CKD. 

8.  Ecological  Risk  and  Phytotoxicity 

The  Agency  did  not  conduct  a 
separate  assessment  of  potential 
ecological  risks  or  phytotoxic  effects 
posed  by  use  of  CKD  as  a  liming  agent 
on  agricultural  fields.  Rather,  EPA  relied 
on  the  assessment  conducted  by  EPA's 
Office  of  Water  for  the  Standards  for  the 
Use  or  Disposal  of  Sewage  Sludge  (40 
CFR  Part  503  et  al.)  as  a  basis  for 
evaluating  potential  risks  to  ecological 
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receptors  and/or  toxic  effects  on  plants 
resulting  from  land  application  of  CKD. 
For  this  analysis,  the  range  of  soil 
concentrations  for  metals  in  soil 
estimated  in  the  CKD  risk  analysis  is 
compared  to  the  phytotoxicity  and  soil 
organism  benchmarks  reported  in  the 
Technical  Support  Document  for  Land 
Application  of  Sewage  Sludge — Volume 
I  (NTIS  publication  niunber  PB93- 
110575).  Values  for  ecological 
benchmarks  are  only  available  for  4 
constituents  in  CKD,  lead,  nickel, 
chromiiun,  and  cadmium.  Residts  of 
this  analysis  are  provided  in  the  Risk 
Assessment  for  Cement  Kiln  Dust  Used 
as  an  Agricultural  Soil  Amendment  in 
the  docket  for  this  mle  In  summary,  a 
comparison  of  these  ecological 
benchmarks  to  the  constituent 
concentrations  in  CKD  amended  soil 
estimated  by  the  CKD  risk  analysis 
shows  that  the  CKD  soil  concentrations 
are  well  below  these  benchmarks  in  all 
cases.  The  Agency  requests  comment  on 
whether  phytotoxicity  and  ecological 
risk  are  adequately  addressed  by  this 
analysis. 

9.  Risk  Assessment  Results 

The  results  of  the  risk  assessment 
show  an  estimated  high-end  individual 
lifetime  cancer  risk  of  3x10  ~ '  due  to 
arsenic  and  an  exceedance  of  the  non- 
cancer  effect  threshold  or  hazard 
quotient  for  thallium  for  a  farmer  and 
diild  of  farmer  consuming  products 
from  animals  raised  on  feed  grown  on 
CKD-amended  fields.  Based  on  these 
findings,  EPA  believes  there  is  a  need  to 
establish  standards  to  protect  public 
health  and  the  environment  from 
adverse  effects  of  certain  constituents 
that  may  be  present  in  CKD  used 
agriculturally. 

C.  Approach  to  Establishing  Limiting 
Concentrations 

1.  Risk-based  Approach — Proposed 
Limiting  Concentrations  for  Cadmium, 
Lead,  and  Thallium 

The  Agency  used  the  exposure 
assessment  modeling  methodology 
described  above  to  establish  constituent- 
specific  numerical  limits  for  hazardous 
constituents  (metals  and  chlorinated 
dioxins  and  furans)  in  CKD  that  is  used 
in  lieu  of  agricultural  lime.  As  a  first 
step,  potential  human  health  risks  from 
exposure  to  hazardous  constituents 
were  evaluated  for  specified  exposure 
scenarios  using  the  constituent 
concentrations,  toxicity  data,  exposure 
assiunptions,  soil  property  data  and  fate 
and  transport  models  outlined  in  the 
previous  section.  The  limiting 
concentrations  for  individual 
constituents  were  then  derived  using  a 


point  estimate  approach  as  follows.  All 
application  parameters  (rate,  frequency, 
depth  of  incorporation)  were  set  at 
constant  at  hi^  end  values  (i.e..  values 
that  are  at  the  upper  end  of  the 
distribution  of  application  practices). 
CKD  was  assumed  to  be  applied  over  a 
period  of  up  to  100  years.  The  Agency 
believes  this  to  be  a  reasonably 
conservative  assumption  based  on 
consultation  with  agricultural  experts 
knowledgeable  in  the  use  of  soil 
amendments.  All  other  variables  (e.g., 
exposure  parameters)  were  varied 
between  central  tendency  and  high  end 
values'one  or  two  at  a  time  in  order  to 
obtain  the  highest  risk  value  for  each 
hazardous  constituent.  The  highest  risk 
value  was  then  used  to  back  calculate 
maximum  constituent  concentrations  at 
which  adverse  health  effects  bom  any 
single  constituent  do  not  exceed  a 
1x10"'  individual  lifetime  cancer  risk 
or  a  non-cancer  hazard  quotient  of  1  for 
any  potential  himian  exposiue  route 
(e.g..  air,  food  chain,  etc.).  For  lead  the 
maximum  constituent  concentration 
was  back-calciilated  based  on  a  target 
blood  lead  level  of  10  \ig  Pb/dL. 

EPA  conservatively  assumed  a  high 
rate  and  frequency  of  CKD  application 
(within  the  range  of  application  rates 
and  frequencies  that  are  considered  to 
be  agronomically  viable)  to  set 
regulatory  limits  for  hazardous 
constituents  in  CKD.  The  Agency 
assumed  that  CKD  application  will  not 
exceed  a  high-end  rate  of  5  tons  per  acre 
every  2  years,  and  that  CKD  may  be 
applied  continually  over  a  period  of  100 
years.  EPA  believes  these  assumptions 
ensure  that  limiting  concentrations  are 
protective  given  standard  agricultiual 
practices  used  for  application  and 
reasonably  expected  long  term  repeated 
applications  of  CKD. 

Additionally,  the  Agency  believes  that 
establishing  concentration  limits  that 
are  protective  at  plausible  high  end 
application  practices  will  make 
implementation  of  regulatory  limits  less 
burdensome  on  both  the  regulated 
community  and  EPA.  Use  of  high  end 
application  assumptions  allows  the 
Agency  to  establish  a  single 
concentration  that  is  considered  to  be 
protective  for  all  reasonably  expected 
application  parameters. 

As  an  alternative  approach,  the 
Agency  could  have  established  limiting 
concentrations  that  would  vary  based  on 
the  rate  and  frequency  of  CKD 
application.  This  approach  would  have 
residted  in  higher  (i.e.,less  stringent) 
cut-off  concentrations  in  some  cases, 
depending  on  application  practices 
employed.  However,  imder  this 
approach,  the  Agency  would  have  to 
impose  tracking  and  recordkeeping 


requirements  as  a  means  of  ensuring 
compliance  with  limits  that  would  vary 
based  on  varying  application  rates.  Such 
additional  requirements  would 
significantiy  increase  the  complexity  of 
the  proposed  regulations  and  the 
implementation  burden  on  the  regulated 
commimity.  By  using  conservative 
assiunptions  regarding  application 
practices,  the  Agency  will  substantially 
reduce  the  recordkeeping  burden 
associated  with  the  implementation  of 
today's  proposal.  Furthermore,  the 
Agency  believes  that  the  constituent 
concentration  limits  so  established  will 
not  unduly  restrict  the  beneficial  use  of 
CKD  for  agricultural  piuposes  (i.e., 
based  on  EPA's  data,  most  CKD  meets 
the  proposed  regulatory  cut-off  levels). 
In  selecting  this  approach,  the  Agency 
also  considered  the  fact  that  use  of  a  less 
conservative  methodology  (in  which 
application  parameters  were  set  at 
central  tendency  values)  would  still 
result  in  limits  that,  while  higher  or  less 
restrictive,  are  still  exceeded  in  some 
CKD  for  these  five  constituents.  In 
essence,  use  of  the  conservative  risk 
assessment  methodology  described 
above  to  establish  maximum  regulatory 
constituent  concentrations  enables  EPA 
to  reduce  the  recordkeeping  and 
economic  burden  associated  with 
regtilation  of  agricultiu-al  use  of  CKD  but 
does  not  result  in  levels  that  are  so 
stringent  that  they  prohibit  substantial 
beneficial  use  of  CKD  as  a  substitute  for 
agricultural  lime.  For  these  reasons, 
EPA  chose  to  develop  a  single  set  of 
constituent  concentrations  that  are 
protective  at  high-end  application  rates. 
The  Agency  recognizes  that  this 
approach  represents  a  trade-off  that 
favors  reduction  of  recordkeeping  and 
reporting  burden  over  establishment  of 
less  restrictive  standards.  The  Agency 
requests  comment  on  the  proposed 
approach. 

Today's  proposed  rule  assumes  that 
CKD  will  be  applied  at  rates  needed  to 
attain  the  required  pH  adjustment  and 
will  not  be  applied  in  excess  of  such 
rates.  Based  on  consultation  with 
agricultiual  experts,  review  of  the 
literature,  and  considering  physical  and 
chemical  properties  of  soil  and  CKD, 
EPA  believes  that  application  of  5  tons 
of  CKD  per  acre  every  2  years 
constitutes  the  maximum  rate  of 
agronomically  viable  application 
necessary  to  properly  control  pH  in 
agricultural  soils.  Therefore,  H'A's 
analysis  assumes  that  CKD  use  will  not 
exceed  5  tons  per  acre  every  two  years. 
Given  the  inherent  limitations  on  the 
amount  of  CKD  that  can  be  applied 
beneficially  for  the  purpose  of  pH 
control,  EPA  is  not  proposing  to  impose 
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regulatitiry  controls  on  the  agronomically 
viable  $t)plication  of  CKD.  However, 
agronomic  use  of  CKD  to  control  pH  in 
excess  of  5  tons  of  CKD  per  acre  every 
2  yearsj  ynil  be  considered  a  form  of 
waste  disposal  subject  to  RCRA 
regulation,  rather  than  a  legitimate 
benefid&l  use  exempted  under  today's 
proposal. 

As  p^^viously  noted,  a  comparison 
betweetil  the  risk-based  limits 
establi^ed  by  the  Agency  using  the 
above  mjethodology  and  the 
concennations  of  hazardous 
constitil6nts  known  to  be  present  in 
CKD  indicates  that  foiu  metals,  arsenic, 
thallium,  lead  and  cadmiiun,  may  be 
presently  CKD  at  levels  that  pose 
unacceptable  human  health  risk 
(adverse  health  etfects  in  excess  of  a  1 
X 10-5  Individual  lifetime  cancer  risk  or 
non-ca4cer  hazard  quotient  of  1  in 
certain  ^stances).  Therefore.  EPA  is 
proposing  to  establish  regulatory  limits 
for  cadMum.  lead,  thalliiun,  and 
arsenic  \h  CKD  that  is  applied  to 
agricidtural  soil  for  purposes  of  pH 
adjustment.  EPA  is  proposing  to  use  the 
methodology  described  above  to  set 
protective  limiting  concentrations  for 
cadmiuia.  lead,  and  thallium.  EPA  is 
proposiiig  to  use  a  different 
methodology  to  establish  a  limit  for 
arsenic.  |^  explained  later  in  this 
section.  The  Agency  is  not  proposing 
limits  for  those  constituents  for  which 
maximuk^  concentrations  in  CKD  are 
below  cohcentrations  determined  by 
EPA  to  l^e  protective  of  human  health. 

The  proposed  risk-based 
concentration  limits  for  cadmium,  lead, 
and  thal^^un  are:  22  mg/kg  for 
cadmiui^  1500  mg/kg  for  lead,  and  15 
mg/kg  fdu  thallium.  Under  today's 
proposal,  CKD  that  exceeds  the 
propose<|[' concentration  limits  for  these 
constituents  cannot  be  used  as  a  liming 
agent  onligricultiiral  soils.  Based  on 
EPA's  date  on  the  composition  of  CKD. 
most  CK4^  meets  the  risk-based 
protectivi^  levels  being  proposed  for 
these  meit^s  and  would  therefore  not  be 
prohibits  from  agricultural  use  based 
on  the  pijoposed  limits.        „ 

2.  Risk-Biajsed  Approach — Proposed 
Limiting  {Concentration  for  Chlorinated 
Dioxins  ^d  Fiuans 

The  prbbess  used  for  setting  risk- 
based  limiting  concentrations  for 
chlorinated  dioxins  and  furans 
(hereaftef  referred  to  as  dioxins)  is 
similar  t0  khat  used  for  metals.  However, 
unlike mnals,  dioxins  are  comprised  of 
multiple  ihdividual  dioxin  and  furan 
congener  i^  Therefore,  in  order  to  derive 
a  single  liiuting  concentration  for 


congeners  were  estimated  using  the  TEF 
methodology  referenced  above  (see 
Section  VI.B.2— Human  Health  Criteria 
and  Effects)  and  the  risks  from  specific 
dioxin  and  furan  congeners  were 
siunmed  to  produce  a  single 
concentration  in  terms  of  2,3,7,8-TCDD 
toxicity  equivalents  (TEQ).  Based  on 
EPA's  risk  modeling  using  the 
methodology  described  above,  the 
estimated  total  indirect  cancer  risks  for 
the  farmer  scenario  from  the  average 
North  American  soil  background 
concentrations  of  dioxins  in  the 
environment  is  approximately  1x10 -'. 
The  average  TEQ  background 
concentration  of  dioxin  and  furan 
rongeners  in  soil  is  8  parts  per  trillion 


fnnfl 
»r  I — 


purposes  ilf  this  regulation,  the  risks 
from  indiiiidual  dioxin  and  furan 


Therefore,  to  ensure  that  agricultiual 
use  of  CKD  does  not  pose  risks  from 
dioxins  in  excess  of  a  IxlO  - '  individual 
lifetime  cancer  risk,  EPA  used  a  target 
soil  concentration  of  8  ppt  TEQ  to 
derive  risk-based  limiting 
concentrations  of  dioxins  in  CKD.  The 
Agency  back-calculated  maximiun  TEQ 
levels  for  dioxins  in  CKD  used  as  a  lime 
substitute  that,  when  mixed  with  soil, 
would  result  in  dioxin  levels  in  soil 
levels  at  or  below  8  ppt  TEQ.  For  this 
analysis,  the  distribution  of  congeners 
in  CKD  was  assiimed  to  be  the  same  as 
the  congener  composition  or  congener 
profile  of  background  soil.  This  is 
essentially  a  default  asstunption 
because,  based  on  available  data  on 
levels  and  distributions  of  dioxin 
congeners  in  CKD,  there  is  no  "typical" 
distribution  of  dioxin  and  furan 
congeners  in  CKD.  Additionally, 
consistent  with  the  methodology  used  to 
develop  limiting  concentrations  for 
metals,  EPA  fixed  all  application 
parameters  at  high-end  values  in  setting 
limiting  concentrations  for  dioxins.  In 
this  manner,  a  limiting  TEQ 
concentration  for  dioxins  in  CKD  was 
established  so  that  when  CKD  is  applied 
at  high  application  rates  and  frequency, 
soil  concentrations  do  not  exceed  8  ppt 
TEQ.  Assuming  high-end  application 
parameters,  the  maximum  TEQ 
concentration  of  dioxins  in  CKD  that 
will  result  in  soil  concentrations  at  or 
below  8  ppt  TEQ  was  determined  to  be 
0.04  parts  per  billion  (ppb).  Based  on 
this  analysis,  EPA  is  proposing  to  set 
protective  limiting  concentrations  for 
dioxins  in  CKD  that  is  used  as  a  liming 
agent  at  0.04  ppb  TEQ.  Under  today's 
proposal,  CKD  that  exceeds  the 
proposed  concentration  limit  for  dioxins 
cannot  be  used  as  a  liming  agent  on 
agricultural  soils.  Based  on  available 
data  on  dioxins  in  CKD,  the  Agency 
does  not  believe  that  the  proposed 
limiting  concentrations  will 


significanUy  restrict  use  of  CKD  as  a 
liming  agent.  EPA  requests  comment  on 
the  methodology  and  assumptions  used 
to  develop  the  risk-based  limiting 
concentration  for  dioxins  in  CKD  that  is 
used  as  a  substitute  for  agricultiu^ 
lime. 

3.  Comparison  to  Agricultural  Lime — 
Proposed  Limiting  Concentration  for 
Arsenic 

The  Agency  is  not  proposing  to  use 
the  limit  derived  for  arsenic  using  the 
risk-based  methodology  outlined  above. 
Instead,  EPA  is  proposing  an  alternative 
limit  for  arsenic  based  on  arsenic 
concentrations  foimd  in  commercially 
available  agricultural  liming  materials. 
Total  .irsmic  concentratioiis  ia 
agricidtiu-al  lime  range  from  <  1  to  13 
nig/kg.38  Based  on  this  information.  EPA 
is  proposing  a  limiting  concentration  of 
13  mg/kg  for  arsenic  in  CKD  that  is 
applied  anicultiu-ally  to  adjust  soil  pH. 
Use  of  the  risk-based  approach  results 
in  a  cut-off  level  for  arsenic  that  is 
below  concentrations  typically  foimd  in 
agricultiual  lime  and  is  in  fact  at  or 
below  background  concentrations  for 
arsenic  in  soils  in  many  parts  of  the 
coimtry.  EPA  believes  that  it  is 
impractical  and  illogical  to  prohibit  the 
use  of  a  CKD  as  a  liming  agent  if  it 
contains  levels  of  arsenic  at  lower 
concentrations  than  agricidtural  lime 
because  such  use  would  not  increase 
any  risks  faced  by  anyone  who  uses 
CKD  as  a  substitute  for  agricultiu^  lime. 

Agricultural  limestone  (aglime)  is 
finely  pidverized.  natiually  occiuring. 
relatively  pure  limestone  or  dolomitic 
limestone.  Aglime  is  added  to 
agricultiuBl  soils  to  maintain  optimiun 
pH  for  crop  production  and  is  needed  to 
offset  the  effects  of  fertilizers  that  lower 
soil  pH.  Aglimes  are  produced  and  sold 
throughout  the  United  States.  States 
typically  regiUate  aglime  by  setting 
standards  for  minimum  calcium 
carbonate  equivalent  and  particle  size 
but  not  for  other  properties  such  as  ^ 
metal  concentrations.  Since  CKD  is  used 
as  a  substitute  for  aglime  (i.e.,  it  is  used 
to  control  pH  for  production  of  crops), 
EPA  is  proposing  to  use  arsenic  levels 
typically  foimd  in  agricultural  lime  as  a 
basis  for  setting  a  regulatory  limit  for 
arsenic  in  CKD  that  is  used  in  heu  of 
agricultiu-al  lime.  The  Agency  believes 
that  this  approach  provides  a  practical, 
common  sense  means  of  minimizing  the 
risk  frt)m  arsenic  used  as  an  agricultural 
liming  agent.  The  alternative  would  be 


"Kanare.  H.M..  1997  Comparison  of  Trace  Metal 
Concentrations  in  Cement  Kiln  Dust.  Agricultural 
Limestone,  Sewage  Sludge,  and  Soil.  Report  to  the 
American  Portland  Cement  Alliance  by 
Construction  Technology  Laboratories.  Inc.,  Skokie. 
Illinois.  15p. 
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to  efiiectively  preclude  the  use  of  CKD 
as  a  liming  agent  without  any  reduction 
in  environmental  risk.  The  Agency 
requests  comment  on  its  proposed 
approach  for  setting  regulatory  limits  for 
arsenic  in  CKD  that  is  used  as  a 
substitute  for  agricultiiral  lime.  EPA  also 
requests  comment  on  whether  it  should 
consider  setting  limits  for  arsenic  that 
are  based  on  existing  background 
concentrations  of  arsenic  in  areas  where 
the  CKD  is  applied. 

4.  Peer  Review  of  the  Risk  Assessment 

An  e^ctemal  peer  review  of  the 
agricultural  use  risk  analysis  and  the 
methodology  used  to  establish 
protective  constituent  concentration 
was  conducted  prior  to  publication  of 
today's  rule.  The  peer  review  was 
conducted  by  the  United  States 
Department  of  Agriculture's  W-170 
Committee,  which  is  comprised  of 
nationally  known  experts  on 
agricultural  use  of  soil  amendments. 
Unfortunately,  the  Agency  did  not  have 
time  to  revise  the  assessment  based  on 
peer  review  comments  prior  to 
publication  of  the  CKD  proposal.  The 
committee's  review  is  available  in  the 
docket  for  this  rule  for  public  review 
and  comment.  The  Agency  also  requests 
public  comments  on  all  aspects  of  the 
risk  assessment  including  the  pathways 
evaluated,  exposure  assumptions, 
assumptions  used  regarding  agricultural 
practices,  etc.;  and  on  all  aspects  of  the 
methodology  used  to  establish 
protective  levels  for  hazardous 
constituents  in  CKD  used  agriculturally. 
EPA  anticipates  imdertaking  revisions 
to  the  risk  assessment  based  on 
recommendations  received  through  the 
peer  review  process  as  well  as 
comments  received  from  the  public.  The 
Agency  also  requests  information  on 
ol^er  existing  and/or  potential 
agricultiual  uses  of  CKD  that  may  need 
to  be  evaluated.  EPA  requests  comment 
on  whether  CKD  used  for  other 
agricultural  purposes  should  be  subject 
to  the  same  standards  as  those  proposed 
for  CKD  used  as  an  agricultural  liming 
agent. 

D.  Implementation  of  Controls  for  the 
Agricultural  Use  of  CKD 

hi  today's  proposed  rule,  §  259.17 
defines  agricultural  use  of  cement  kiln 
dust  as  use  of  CKD  as  an  agricultiual 
lime  substitute  for  the  purpose  of 
amending  the  soil  to  optimize  pH  or  to 
promote  the  growth  of  crops  or  other 
foodstuffs.  The  Agency  restricts  this 
definition  of  use  to  CKD  produced  for 
use  by  the  general  public  and  not  for  the 
exclusive  use  of  the  owner  or  operator 
of  the  facility  which  generates  the  CKD 
waste.  EPA  believes  that  when  an  owner 


or  operator  applies  CKD  solely  to  his 
own  land,  the  practice  is  actually 
disposal. 

"rhe  Agency  intends  to  ensure  there  is 
a  high  degree  of  confidence  that  any 
CKD  sold  for  purposes  as  an  agricultiual 
lime  substitute  complies  with  today's 
proposed  standards.  Therefore,  today's 
rule  also  proposes  that  for  CKD  sold  for 
agricultural  use,  the  persons  managing 
CKD  waste  (e.g.,  the  owner  or  operator 
of  the  facility  which  generated  Uie 
waste)  shall  place  in  the  operating 
record  a  notation  listing  the  amoimt  of 
CKD  shipped  as  an  agricultural  lime 
substitute  and  a  letter  of  certification 
signed  by  a  company  representative 
verifying  compUance  with  the  limiting 
concentrations  specified  under 
§§  259.17(a)  and  (b).  In  today's  rule, 
EPA  is  not  proposing  to  impose 
regulatory  limits  or  recordkeeping 
requirements  on  the  rate  and  frequency 
of  application  of  CKD  used  as  an 
agricultural  lime  substitute  because  the 
Agency  believes  that  today's  proposed 
standaids  are  protective  across  tho  range 
of  anticipated,  agronomically  viable 
application  parameters. 

"Today's  rule  also  proposes  that  CKD 
destined  for  agricultural  use  be  sampled 
and  analyzed  by  the  person  managing 
the  CKD  waste  whenever  such  CKD 
waste  is  destined  for  shipment.  Such 
CKD  waste  must  be  tested  prior  to 
shipment  to  determine  whether  it  has 
concentrations  of  toxic  constituents  in 
excess  of  the  limiting  concentrations 
proposed  in  §  259.17(a).  EPA  believes 
that  CKD  waste  destined  for  agricultiual 
use  must  be  analyzed  prior  to  shipment 
for  the  person  managing  the  CKD  waste 
to  determine  whether  or  not  such  waste 
can  be  used  for  pH  adjustment.  The 
Agency  is  not  specifying  a  sampling 
frequency  in  today's  proposed  rule.  If 
the  sampling  frequency  is  less  often 
than  on  a  daily  basis,  however,  and 
subsequent  analysis  determines  that  the 
CKD  fails  the  test,  then  the  Agency 
considers  that  all  CKD  transported  for 
agricultural  use  since  the  previous 
successful  analysis  to  have  been 
mismanaged,  and,  therefore,  would  be 
hazardous  waste  absent  documentation 
otherwise. 

E.  Alternative  Standard  to  Limit 
Chlorinated  Dioxins  and  Furans  in  CKD 

As  part  of  EPA's  development  of  air 
emission  standards  for  the  Portland 
cement  industry,  the  Agency  has 
proposed  operational  and  monitoring 
methods  for  cement  kilns  that  bum 
hazardous  waste  (see  61  FR  17358, 
Hazardous  Waste  Combustors;  Revised 
Standards;  Proposed  Rule.  April  19, 
1996  and  62  FR  24226,  Revised 
Technical  Standards  for  Hazardous 


Waste  Combustion  Facilities;  Proposed 
Rule,  May  2, 1997)  and  standards  for 
hazardous  air  pollutants  for  cement 
kilns  that  do  not  bum  hazardous  waste 
(see  63  FR  14182,  March  24, 1998, 
National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Proposed 
Standards  for  Hazardous  Air  Pollutants 
Emissions  for  the  Portland  Cement 
Manufacturing  Industry).  These 
standards  for  air  emissions  include 
uniform  technology-based  standards  for 
chlorinated  dioxins  and  furans,  and 
reflect  the  performance  of  Maximum 
Achievable  Control  Technologies 
(MACT)  as  specified  under  the  Clean 
Air  Act. 

To  limit  the  emission  of  these 
compounds,  EPA  has  proposed  in  both 
rules  a  baseline  air  emission  level  tor  all 
cement  kihis  of  0.20  ng  TEQ/dscm  of 
chlorinated  dioxins  and  furans,  or  0.4 
ng  TEQ/dscm,  and  temperature  at  the 
inJet  to  the  air  pollution  control  device 
of  less  than  or  equal  to  400°F.  The 
Agency  believes  temperature  control  to 
400°F  or  lower  is  an  appropriate 
baseline  control  at  the  air  pollution 
control  device  because:  (1)  The 
optimum  temperature  window  for 
surface-catalyzed  formation  of 
chlorinated  dioxins  and  furans  is  450- 
750''F;  and  (2)  Below  SSO^F,  kiln  gas  can 
fall  below  the  dew  point  which  can 
increase  corrosion  in  ESPs  and  fabric 
filters  and  reduce  performance  of  the  air 
pollution  control  devices.  Available  air 
emissions  data  from  cement  kilns  show 
all  but  one  data  point  of  dioxins  and 
furans  at  or  below  0.2  ng  TEQ/dscm  at 
the  air  pollution  control  device  when 
operating  the  device  at  temperatures 
less  than  or  equal  to  400°F.  Thus,  EPA 
believes  a  standard  of  0.20  ng  TEQ/ 
dscm,  or  0.4  ng  TEQ/dscm  and 
temperature  at  the  inlet  to  the  air 
pollution  control  device  of  less  than  or 
equal  to  400°F  is  both  reasonable  and 
readily  achievable. 

The  Agency  solicits  comment 
regarding  whether  the  emission 
standards  for  dioxins  and  furans 
proposed  for  the  cement  industry  are 
adequate  to  control  the  formation  of 
dioxins  and  furans  on  CKD  destined  for 
agricultural  use,  and  consequently 
whether  dioxin  and  furan  standards  for 
CKD  used  for  agricultural  purposes  are 
necessary. 

Vn.  Relationships  Between  This  Action 
and  Other  Regulatory  Programs 

A.  Stormwater  Regulations 

As  stated  in  its  Regulatory 
Determination,  the  Clean  Water  Act, 
through  existing  effluent  limitations, 
guidelines,  NPDES  permits,  water 
quality  standards,  and  existing  storm 
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watei"  permits,  provides  considerable 
auth^Bty  to  control  risks  associated 
withithe  contamination  of  smface 
watej*  by  the  management  of  CKD. 
EPA'bmultisector  stormwater  general 
permu  imder  the  National  Pollutant 


to  as  "facilities")  specifically  affected 
are  kilns,  clinker  coolers,  raw  mill 
systems,  finish  mill  systems,  raw  mill 
dryers,  raw  material  storage  facilities, 
clinker  storage  facilities,  finished 
product  storage  facilities,  conveyor 
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Disc^irge  Elimmation  System  (NPDES)      transfer  points,  and  bagging  and  bulk 


prog^  (see  60  FR  50804,  September 
29, 1905)  contains  limits  to  control 
effluent  discharges  specific  to  the 
cemeht  industry  (among  other 
industries)  and  requires  each  plant  to 
develdp  facility-specific  pollution 
prevention  plans  and  demonstrate  best 
man^ment  practices  (BMPs)  to 
minii^ize  the  contact  between  storm 
wateii  tunoff  and  CKD  or  other  pollutant 
sourc^,  or  else  remove  CKD  (or  other 
cousti^ents)  before  the  stormwater  is 
dischp^ed.  These  permits  will  be  in 
addition  to  previously  issued  and 
effective  storm  water  baseline  general 
permit  that  were  issued  in  1992  by  EPA 
and  b^een  1991  and  1993  by  the  40 
States  with  authorized  NPDES 
programs.  The  Agency  believes  that 
once  tjbe  storm  water  permits  are  fully 
impletiiiented,  no  further  water  permits 
or  regulations  will  be  needed  to  address 
CKD  r^eases  to  siuface  water. 

B.ae^AirAct 

Ony^e  Federal  level,  air  quality  has 
been  ihiproved  through  implementation 
of  controls  on  releases  of  CKD  through 
kiln  stiajcks  and  via  fugitive  dust 
emissijons.  Under  the  New  Source 
Performance  Standards  (NSPS)  for 
cement  plants,  a  facility  must  comply 
with  specific  emission  limitations  for 
particulate  matter.  Prevention  of 
Signifijoant  Deterioration  (PSD)  review 
also  is  [Quired  before  a  cement  plant 
can  be  built  in  a  geographic  area  that  is 
classified  as  an  attainment  area.  In 
addition,  cement  plants  are  subject  to 
Nonatt^inment  Review  if  they  are 
locate^  in  an  air  quality  control  area 
that  is  not  in  comphance  with  the 
Nationpi  Ambient  Air  Quality  Standards 
(NAAQS)  for  a  given  pollutant  (e.g., 
particu^te  matter  or  sulfur  dioxide). 
Today'bl  proposed  rule  augments 
regulations  applicable  to  cement 
manufacturing  facilities  that  have  been 
issued  under  Clean  Air  Act  mandates  by 
addressing  fugitive  emissions  from  CKD 
storage  areas,  transportation,  and 
disposal  sites. 

The  NBPS  for  Portland  cement  plants 
in  40  (j|l  part  60,  subpart  F  apply  to 
plants  tnat  were  constructed  or 
modifiejd  after  August  17, 1971.39 
ComponJBnts  of  cement  plants  (referred 


loading  and  imloading  systems.  For 
these  plants,  EPA  has  established 
performance  standards  that  reflect  the 
degree  of  emission  limitation  achievable 
through  application  of  the  best  available 
control  technology.  *o 

In  accordance  with  the  NSPS,  no 
Portland  cement  plant  owner  or 
operator  may  cause  an  affected  facility 
to  exceed  the  particulate  matter 
emission  limits.  Owners  or  operators 
must  monitor  each  kiln  and  clinker 
cooler  stack  using  a  continuous  opacity 
monitoring  (COM)  system  (or  a  certified 
visible  emissions  observer  when  a  COM 
is  not  technically  feasible).  In  all  cases, 
each  owner  or  operator  must  submit 
semi-annual  reports  of  excess  emissions, 
defined  as  all  6-minute  periods  during 
which  the  average  opacity  exceeds  the 
standard,  and  of  equipment 
malfunctions.  The  emission  standards 
for  these  facilities  are  listed  in  of  40  CFR 
part  60,  subpart  F  (Standards  of 
Performance  for  Portland  Cement 


regulations  do  not  fully  address 
■  emissions  from  CKD  piles.  Accordingly, 
EPA  is  proposing  to  establish  RCRA 
requirements  to  address  emissions  fi:t)m 
transportation,  storage,  and  disposal  of 
CKD.  To  this  extent,  EPA  is  proposing 
to  modify  the  conclusions  of  the  1995 
Regulatory  Determination,  and  solicits 
comment  on  that  change.  However,  the 
Agency  is  not  reversing  the  1995  CKD 
Regulatory  Determination  entirely.  EPA 
will  continue  to  rely  on  its  authorities 
under  the  Clean  Air  Act  to  control  CKD 
emissions  fi-om  stacks  and  pollution 
control  devices  (e.g.,  electrostatic 
precipitators  and  baghouses). 
Subsequent  examination,  however, 
revealed  thatxnurent  implementation  of 
these  authnritins  Hr.  n.:.t  speclfiuaily 
address  CKD  waste  management. 

Particulate  emissions  from  cement 
manufactiuing  facilities  are  potentially 
subject  to  requirements  adopted  as  part 
of  a  State  Implementation  Plan  (SIP). 
adopted  by  States  in  order  to  achieve  or 
maintain  attainment  of  the  NAAQS  for 
PM,  which  are  national  standards 
applicable  on  a  regional  area  basis.'*^ 
However,  SIPs  do  not  routinely  address 
emissions  fi-om  landfills  and  storage 
piles  and,  thus,  would  likely  not 
prevent  local  PMio  exceedances  such  as 
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i-iants).  In  addition,  owners  or  operators     could  result  from  ftieitive  CKD 


must  record  daily  production  rates  and 
kihi  feed  rates  and  monitor  the  opacity 
of  emissions. 

The  1990  Clean  Air  Act  Amendments 
established  a  program  to  regulate 
emissions  of  189  toxic  air  pollutants 
through  technology-based  standards  (the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs)).*i 
EPA  is  currently  developing  NESHAPs 
for  Portland  cement  plants  that  will 
address  stack  emissions  and  fugitive 
emissions  for  the  same  facilities  as 
listed  under  the  NSPS.  The  NESHAPs, 
however,  will  not  apply  to 
transportation,  storage,  or  disposal  of 
CKD.  Fugitive  emissions  fi-om  CKD 
landfills,  trucks  and  storage  piles  are 
subject  to  today's  proposed  rule. 

In  its  1995  Regulatory  Determination, 
EPA  stated  that  it  would  use  as 
appropriate  the  various  authorities 
imder  the  Clean  Air  Act  to  improve 
regulations  for  CKD  to  limit  releases  to 
the  air  (61  FR  7375,  February  7,  1995). 
EPA  did  consider  the  use  of  its 
authorities  imder  the  Clean  Air  Act  in 
its  rulemaking  approach  to  address  the 
air  pathway  of  potential  contaminant 
release.  However,  existing  Clean  Air  Act 


emissions.  EPA  believes  that  the  risks 
from  fugitive  CKD  from  landfills,  piles, 
and  transportation,  warrants  control. 
Accordingly,  EPA  is  today  proposing  to 
establish  air  emission  requirements  for 
CKD  under  its  RCRA  authorities. 

As  mentioned  earlier,  cement  kilns 
that  bum  hazardous  waste  currently  are 
regulated  under  RCRA,  and 
implementing  regulations  found  at  40 
CFR  Part  266,  Subpart  H.  The  Clean  Air 
Act  Amendments  of  1990  require  EPA 
to  develop  technology-based  emission 
standards  for  sources  listed  by  the 
Agency,  including  cement 
manufacturing  plants,  hi  April  1996,  the 
Agency  proposed  revised  stack  emission 
standards  and  controls  for  cement  kilns 
that  bum  hazardous  waste.  This 
proposal,  which  the  Agency  anticipates 
finalizing  in  late  1998.  will  require 
cement  kilns  to  control  stack  emissions 
of  mercury  and  dioxins  and  furans,  as 
well  as  other  hazardous  air  pollutants. 
The  new  emission  standards,  however, 
will  not  apply  to  transportation,  storage, 
or  disposal  of  CKD. 

EPA  believes  that  today's  proposed 
rule  will  improve  air  quality  and  reduce 
health  risks  at  and  near  CKD 


"A  "mttiification"  is  any  physical  or  operational 
change  to  ^m  existing  facility  that  results  in  an 
increase  ifilthe  emission  rate  of  any  air  pollutant  to 
...1.I-L  '*- ^  jtandajd  applies. 


which  the 


♦""Best  Available  Control  Technology"  (BACT)  is 
defined  as  the  best  system  of  emission  reduction 
determined  by  EPA  to  have  been  adequately 
demonstrated. 

<'42  U.S.C.  7412(b)(1);  The  Act  lists  189 
pollutanU.  but  the  Agency  has  since  delisted  one. 


"  Under  the  revised  NAAQS  for  particulate 
matter.  States  which  currently  are  in  attainment 
regarding  existing  PM  standards  must  submit  to 
EPA  for  approval  a  new  SIP  which  meets  newly 
adopted  standards  for  PM  (See  62  FR  38651.  July 
18. 1997). 
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management  units  by  reducing  fugitive 
emissions  of  CKD  from  these  facilities. 

Vm.  state  Authority 

A.  Statutory  Authority 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA   . 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.)  After 
receiving  authorization,  the  State  has 
primary  enforcement  responsibility, 
although  EPA  retains  enforcement 
authority  under  RCRA  sections  3007, 
3008(a)(2).  3013,  and  7003. 

As  mentioned  above,  although  the 
Part  259  standards  proposed  today 
would  likely  be  adopted  as  a  matter  of 
State  law.  Federal  inspection  authority 
would  still  be  available  for  facilities 
regulated  under  those  standards. 
Because  significant  violations  of  the 
standards  would  result  in  CKD  being 
considered  mismanaged  and,  therefore, 
hazardous  waste,  EPA  (as  well  as  State 
RCRA  Subtitle  C  programs)  would  have 
authority  to  inspect  such  facilities  to 
determine  whether  they  were  handling 
hazardous  waste  (i.e.,  mismanaged  CKD 
waste).  If  the  person  managing  CKD 
waste  is  managing  CKD  inconsistently 
or  in  a  manner  that  does  not  comply 
with  the  Part  259  standards,  it  would  be 
subject  to  Federal  enforcement  under 
regulations  proposed  today  in 
§261.4(8)(ii),  to  compel  compliance 
with  RCRA  Subtitle  C  requirements 
proposed  today  in  Part  266. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  fodlities  located  in 
a  State  with  permitting  authorization. 
When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obUgated  to  enact 
equivalent  and  no  less  stringent 
authority  within  specified  time  frames. 
These  new  Federal  requirements  did  not 
take  effect  in  an  authorized  State  until 
the  State  adopted  the  requirements  as 
State  law  and  received  authorization  to 
implement  the  new  requirements. 

In  contrast,  imder  section  3006(g)  of 
RCRA.  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  as  they  do  in 
imauthorized  States,  if  the  new 
requirements  are  more  stringent  than 
the  previous  requirements.  EPA 


implements  these  new  requirements 
until  the  State  is  authorized  for  them. 

Authorized  States  are  required  to 
modify  their  programs  only  when  EPA 
promulgates  Federal  standards  that  are 
mord  stringent  than  existing  Federal 
standards.  Section  3009  of  RCRA  allows 
States  to  impose  standards  more 
stringent  than  those  in  the  Federal 
program  (see  40  CFR  271.1(1)).  Federal 
(both  HSWA  and  pre-HSWA) 
regulations  that  are  considered  less 
stringent  are  optional  for  the  authorized 
States  to  adopt,  and  do  not  go  into  efiiect 
in  authorized  States  imtil  those  States 
adopt  them  and  are  authorized  to 
implement  them. 

B.  Effect  nf  Today's  Proposed  Rule 

The  RCRA  seclious  of  today's 
proposal  are  promulgated  in  part 
pursuant  to  pre-HSWA,  and  in  part 
pursuant  to  HSWA.  Pursuant  to  pre- 
HSWA  authority,  the  proposal  modifies 
the  rule  exempting  CKD  from  hazardous 
waste  regulation  imder  §  261.4(b)(8), 
exempts  from  Subtitle  C  CKD  that  is 
either  (a)  managed  in  accordance  with 
certain  standards,  or  recycled  or  used 
for  certain  other  beneficial  purposes 
(§  261.4(b)(8)),  and  lists  as  hazardous 
waste  CKD  that  is  not  managed  in 
compliance  with  the  proposed 
standards.  The  proposal  also  includes 
tailored  Subtitle  C  regulations  for 
nonexempt  CKD  (noncharacteristic  CKD 
and  characteristic  CKD  from  kilns 
burning  non-hazardous  waste  which  do 
not  meet  the  proposed  management 
standards)  under  Subpart  I  of  40  CFR 
Part  266.  Characteristic  CKD  from  kilns 
burning  hazardous  waste  is  not  affected 
by  this  proposed  rule  and  still  is  subject 
to  full  RCRA  Subtitle  C  requirements  as 
set  forth  in  40  CFR  266.112.  The  tailored 
Subtitle  C  standards  are  promulgated  in 
part  based  on  EPA's  general  pre-HSWA 
authority  to  set  management  standards 
for  facilities  that  manage  hazardous 
waste,  and  in  part  on  the  authority  in 
section  3004(x),  a  HSWA  provision,  to 
modify  certain  requirements  that  would 
otherwise  apply  to  any  hazardous  waste. 
The  portion  of  this  proposal  that  lists 
nonexempt  CKD  as  hazardous  waste  is 
more  stringent  than  the  current  Federal 
requirements.  Section  271.21(e)(2)  of 
EPA's  State  authorization  regulations 
(40  CFR  Part  271)  requires  that  States 
with  final  authorization  modify  their 
programs  to  reflect  Federal  program 
changes  and  submit  the  modifications  to 
EPA  for  approval.  The  States  must 
modify  their  programs  and  obtain 
authorization  to  include  CKD 
reqiiirements  that  are  equivalent  and  not 
less  stringent  than  the  EPA's 
requirements  for  CKD.  The  procedures 
and  time  frames  for  State  program 


modifications  are  described  in  40  CFR 
271.21.  The  deadline  by  which  the 
States  must  modify  their  programs  to 
adopt  this  proposed  regulation,  if  it  is 
adopted  as  a  final  rule,  will  be 
determined  by  the  date  of  promulgation 
of  the  final  rule  in  accordance  with 
§  271.21(e)(2).  Once  EPA  approves  the 
modification,  the  State  requirements 
become  RCRA  Subtitle  C  requirements. 

Because  the  tailored  regulations 
promulgated  under  both  pre-HSWA  and 
HSWA  authorities  are  less  stringent 
than  full  RCRA  Subtitle  C,  States  are  not 
required  to  adopt  the  tailored 
regulations.  While  HSWA  aspects  of  a 
rule  usually  become  effective 
immediately,  the  only  effect  of  the 
tailored  regulations  here  is  to  relax  full 

failing  to  meet  management  standards  in 
States  authorized  to  regulate  CKD.  The 
flexibility  provided  by  these  tailored 
regulations  is  irrelevant  imtil  the  States 
revise  their  programs  and  become 
authorized  to  r^ulate  CKD. 

Although  the  States  do  not  have  to 
adopt  the  tailored  regulations  proposed 
today  xmder  Part  259,  EPA  strongly 
encourages  States  to  do  so.  The  tailored 
regulations  would  contribute  to  more 
efficient  State  programs  because  they 
minimize  the  cost  of  compliance  while 
providing  sufficient  protection  of 
human  health  and  the  enviromnent. 

States  seeking  authorization  imder 
Subtitle  C  do  not  have  to  adopt  new 
laws  and  regulations  before  submitting 
their  authorization  package  to  EPA  for 
approval.  States  may  use  their  existing 
laws  and  regulations,  such  as  their  solid 
waste  laws,^^  as  long  as  those  laws  and 
regulations  cover  all  of  the  required 
elements  for  regulating  CKD  as  part  of 
the  RCRA  Subtitle  C  program. 

JX.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Under  Executive  Order  No.  12866  (58 
FR  51735,  October  4, 1993),  EPA  must 
determine  whether  a  regulatory  action  is 
"sigmficant."  The  Order  defines  a 
"significant"  regulatory  action  as  one 
that"*  *  *  is  Ukely  to  result  in  a  rule 
that  may:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 


envutiune 


"  Because  the  listing  of  mismanaged  CKD  is  more 
stringent  than  the  current  Federal  hazardous  waste 
regulations,  States  with  base  authorization  must 
revise  their  Subtitle  C  program  and  seek 
authorization  for  the  CKD  listing.  However, 
although  the  States  can  use  their  existing  solid 
waste  laws  to  comply  with  the  requirements  for  the 
regulation  of  CKD,  States  are  not  required  to  seek 
plan  approval  for  a  CKD  program  under  Subtitle  D. 
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envirt  i  unent.  public  health  or  safety,  or 
State,  1 3cal,  or  tribal  governments  or 
commtiinities;  (2)  create  serious 
inconsistency  or  otherwise  interfere 
with  api  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budget^  impact  of  entitlements, 
^ants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients;  or 
(4)  raift  j  novel  l^al  or  policy  issues 
arising  lout  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Pxu^ant  to  the  terms  of  Executive 
Orderjl|2866,  the  Agency  has 
determined  that  this  rule  is  a  significant 
regulatpry  action  because  it  raises  novel 
legal  otjpolicy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
tiio  priucipies  set  luiili  in  the  Executive 
Order.  Changes  made  in  response  to 
0MB  ffliggestions  or  recommendations 
are  documented  in  the  public  record 
and  art  lavailable  in  the  docket  for  this 
rule.  Aflihough  today's  rule  is  expected 
to  aJKie^f  the  economy  by  substantially 
less  th$^  $100  million  per  year,  the 
Agency  iconducted  a  relatively  detailed 
cost  and  impact  study  to  evaluate  the 
effects  df  the  nde  on  the  U.S.  Portland 
cemen^  industry  and  the  economy. 

1.  Scopa  and  Approach  for  Estimating 
EconoiiQc  Costs  and  Impacts 

As  dkcribed  in  Section  III.G.  (Today's 
Appro4(th — Exclude  Properly  Managed 
CKD  Fiicim  Hazardous  Waste  Listing)  of 
this  preamble,  today's  proposed  rule 
calls  fot-|a  flexible  approach<to  managing 
land-diisposed  CKD,  a  policy  tailored  to 
site-spdcific  cement  plant,  climate,  and 
geophyptcal  conditions.  In  this  context, 
the  Agejncy  has  attempted  to  estimate, 
individually  for  each  plant,  the  changes 
in  management  practices  that  might  be 
required  to  meet  the  performance-based 
objecti\|4s  of  the  proposed  policy,  and 
then  to  leistimate  die  costs  for  carrying 
out  these  changes.  This  requires:  first,  a 
reasonably  detailed  understanding  of 
current  Hbaseline"  CKD  waste 
generation  and  management  practices; 
second,  4  means  of  simiUating  likely 
plant-sp^ific  practice  changes;  and 
third,  ailiapproach  to  estimate  the  costs 
of  the  projected  changes. 

a.  The  Fj^gulatory  Baseline 

There!  ire  currendy  110  Portland 
cement Jflants  in  the  United  States  and 
Puerto  R|co.  Based  on  previous  work  for 
the  Report  to  Congress  and  Regidatory 
Detennination,  the  Agency  had  acquired 
an  extensive  data  base  on  general 
cement  plant  characteristics,  CKD 
generation  and  management  practices, 
and  locattional  circumstances.  General 
plant-spacific  data  on  the  types, 
location  bnd  capacity  of  cement  plants 


is  cataloged  and  updated  annually  by 
the  American  Portland  Cement 
Association  (APCA).  In  addition,  die 
APCA  conducted  a  detailed  industry 
survey  of  plant  CKD  generation  and 
management  practices  for  the  year  1995, 
and  information  from  this  survey, 
together  with  follow-up  information 
from  member  companies  of  the  Non- 
Hazardous  Burner  CKD  Coalition,  was 
used  to  update  and  expand  the  Agency's 
facility-specific  data  base  on  waste 
generation.  Thus,  the  combined  1990 
and  1995  svirvey  data  on  CKD 
generation  and  disposition  was 
available  for  108  of  the  110  cement 
plants  in  the  cost  study. 

The  1995  baseline  survey  results 
indicated  that  24  of  the  1 10  plants 
(22%)  recycle  all  collected  dust  back  to 
the  kiln,  and  an  additional  12  plants 
(11%)  reported  shipping  all  generated 
dust  off-site  for  beneficial  use.  For  the 
present  impact  analysis,  the  Agency 
thus  defined  the  potentially  affected 
cement  plant  universe  to  include  the 
remaining  two-thirds  of  the  plants,  i.e.. 
the  74  facilities  currendy  disposing  of 
CKD  on-site,  with  a  combined  annual 
CKD  land-disposal  requirement  of  3.3 
million  metric  tons  in  1995.*»  These 
facilities  employ  on-site  disposal  for 
CKD  quantities  ranging  fi^m  less  than 
1 ,000  metric  tons  per  year  up  to  more 
dian  200,000  tons  per  year.  It  is  also 
possible  that  some  ofi^-site  CKD  market 
changes  could  result  from  the  proposed 
policy,  thus  altering  CKD  disposal 
requirements  for  individual  plants.  This 
possibility  is  discussed  fiulher  below. 

With  respect  to  baseline  management 
practices  at  individual  plants,  the 
Agency  had  to  rely  primarily  on  the 
earlier  1990  survey  information  where 
available,  or  to  assume  typical  baseline 
practices  for  many  plants  based  on 
APCA-provided  summaries  of  industry- 
wide 1995  siuvey  information  which 
characterized  the  general  distribution  of 
typical  current  practices  but  not  plant- 
specific  information.  Based  on  available 
information,  EPA  then  categorized  each 
of  the  74  potentially  affected  plants  into 
one  of  nine  prototype  baseline  groups 
for  purposes  of  estimating  baseline  CKD 
management  costs.  The  nine  baseline 
groups  differed  according  to  three 
generic  types  of  disposal  configuration 
(placement  in  a  quarry,  land  pile,  or 
combination  in-ground  and  land  pile) 
and  three  degrees  of  engineering  and 
operational  complexity  ("low," 
"medium,"  or  "high"),  depending  on 


*■'  A  small  number  of  additional  facilities  could  be 
affected  if  they  were  to  loose  off-site  markets  for 
CKD  due  to  the  Agency's  proposed  standards  for 
use  as  an  agricultural  lime  substitute. 


the  types  and  degrees  of  release- 
prevention  practices  employed. 

b.  Projecting  Plant-Level  Compliance 
Responses 

Under  a  tailored  management  policy, 
the  new  compliance  requirements  for 
individual  cement  plants  could  vary 
substantially  from  State  to  State, 
depending  on  current  baseline 
regulations,  or  from  plant  to  plant  even 
within  a  given  State,  depending  on 
plant-specific  waste  quantities  and 
management  practices  and  local 
geological  conditions.  Thus,  some 
plants  will  require  little  or  no  change  in 
present  practices  while  others  may 
require  an  extreme  change  from 
essentially  simn1«  npen  dum"in"  of 
their  CKD  up  to  and  including  an 
engineered  land  disposal  design 
equivalent  to  the  Federal  municipal 
solid  waste  landfill  technical  standards. 
In  rare  situations,  plants  with  no 
available  on-site  landfill  space  or  plants 
located  in  areas  of  highly  adverse 
geological  conditions  may  be  required  to 
dispose  of  CKD  in  off-site  municipal  or 
approved  industrial  landfills. 

For  piuposes  of  simulating  plant- 
specific  compliance  responses  under 
these  highly  variable  and  in  many  cases 
uncertain  conditions,  the  Agency  made 
the  simplifying  assumption  that  the 
final  compliance  outcome  for  each  plant 
would  fall  into  one  of  four  compliance 
groups  or  scenarios.  Three  compliance 
designs  varied  primarily  by  degree  of 
control  measure  required  to  meet  the 
regulatory  performance  criteria.  A  "CKD 
Low"  desjgn  requiring  relatively  simple 
but  comprehensive  measures  for 
controlling  releases  to  the  air,  ground 
water  and  surface  water,  coidd  be 
satisfactory,  for  example,  imder  local 
conditions  with  high  depth  to  ground 
water  and  low  rainfall.  A  "CKD  High" 
design,  employing  a  more  extensive 
liner  and  closure-cover  configuration, 
was  assumed  as  an  intermediate  design 
to  limit  or  prevent  infiltration  of 
leachate.  The  most  extensive  design  is 
the  "Subtide  D  Default,"  equivalent  to 
the  municipal  landfill  default 
requirement  defined  by  today's  rule.  All 
three  of  these  designs  were  costed  in  a 
mono-pile  configuration  as  the  least- 
cosdy  available  option.  As  a  fourth 
generic  option  for  cost-estimating 
purposes,  the  Agency  estimated  off-site 
disposal  in  a  commercial  landfill 
certified  for  contaminated  media  to 
accommodate  facilities  with  inadequate 
landfill  space  or  exteemely  adverse 
environmental  locations  that  might 
preclude  continued  on-site  disposal. 
.   In  assigning  each  of  the  74  plants  to 
one  of  these  foiu:  compliance  options, 
the  Agency  applied  judgements  based 
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on  general  knowledge  and  primarily 
public  infonnation  regarding  local 
geological  conditions  that  would  a£fect 
the  need  for  groundwater  protection.  In 
addition,  two  specifically  conservative 
assumptions  affecting  compliance  costs 
were  employed.  The  first  assumed  that 
disposal  in  quarries  would  not  be 
allowed;  the  second  assumed  that  in 
situations  where  karst  terrain  underlies 
a  potential  on-site  land  disposal 
location,  the  most  extensive  Subtitle  D 
default  design  would  be  required  for 
compliance.  Since  most  baseline 
disposal  is  in  quarries  and  a  majority  of 
cement  plants  are  located  over  karst 
conditions,  these  assumptions  will  tend 
to  overstate  the  degree  of  change 
required  and  the  Agency's  estimated 
cost  of  compliance  for  some  fraction  of 
the  plants. 

c.  The  Cost  and  Impacts  Models 

To  estimate  individual  plant  CKD 
disposal  costs  for  both  baseline  and 
compliance  scenarios,  EPA  adapted  and 
updated  the  engineering  costing  model 
originally  developed  for  the  municipal 
landfill  regulatory  impact  assessment. 
Essentially,  the  revised  model  sizes, 
designs,  and  calculates  the  capital  and 
operating  costs  for  specified  land 
disposal  options,  including  quarries, 
monopiles,  and  combination  landfill/ 
pile  alternatives,  and  a  wide  variety  of 
possible  leachate  and  air  emission 
release/control  technologies,  during  the 
active-life,  closure,  and  post-closure 
project  phases.  To  estimate  the  costs  of 
complying  with  today's  rule,  CKD 
management  costs  were  estimated  twice 
for  each  plant,  first  for  the  chosen 
baseline  practice  and  then  for  the 
projected  compliance  design.  The 
diffiraence  in  cost  between  the  two 


estimates  is  the  Agency's  incremental 
compliance  cost  estimate  for  each  plant, 
the  results  of  which  are  summarized 
below. 

Additional  details  regarding  the  study 
design,  baseline  data,  and  engineering 
and  costing  assiunptions  for  the  study, 
as  well  as  Uie  estimated  baseline  costs 
and  compliance  costs  for  each  of  the  110 
Portland  cement  plants,  are  presented  in 
the  technical  background  document 
titled  Compliance  Cost  Estimates  for  the 
Proposed  Land  Management  Regulation 
of  Cement  Kihi  Dust  (April  10, 1998) 
located  in  the  RIC  docket  for  today's 
rule. 

In  a  second  phase  of  the  economic 
impact  assessment,  the  Agency 
employed  a  Portland  cement  industry 
market  impacts  model  designed  to 
project  regional  cement  price  changes, 
plant  capacity  use  changes,  kiln 
closures,  and  shifts  in  international 
shipments.  This  industry  or  market- 
level  impacts  model  was  originally 
developed  by  the  Agency's  Office  of  Air 
Quality  Planning  and  Standards  for  use 
in  assessing  cement  industry  impacts  of 
proposed  national  emission  standards 
for  hazardous  air  pollutants.  The 
methodology  for  estimating  cement 
industry  impacts,  together  with  the 
results  for  20  cement  marketing  regions 
and  the  United  States  as  a  whole,  is 
contained  in  the  document  titled 
Regulatory  Impact  Analysis  of  the 
Cement  Kiln  Dust  Rulemaking  Qune 
1998)  located  in  the  RIC  docket  for  this 
rule. 

2.  Summary  of  Cost  and  Impact  Results 

a.  Nationwide  Compliance  Costs 

Using  the  methods  and  data  described 
above,  the  Agency  estimates  that  today's 


rule  would  require  incremental 
compliance  costs  for  the  Portland 
cement  industry  of  about  $44  million ' 
per  year.  These  cost  increases  would 
initially  fall  on  68  of  the  110  U.S.  and 
Puerto  Rican  plants  that  cxurently 
manage  CKD  on  site.  Thirty-six  of  the 
remaining  42  plants  would  not  have  to 
undergo  changes  in  management 
practices,  either  because  they  can 
recycle  all  collected  dust  back  to  the 
kiln  or  because  they  have  off-site 
markets  for  all  generated  dust.  In  the 
case  of  the  six  remaining  plants — all 
with  small  CKD  quantities— the  Agency 
estimates  that  off-site  Subtitle  D  landfill 
disposal  could  be  obtained  at  costs 
approximately  at  or  below  their  current 
baseline  costs.  For  the  68  negatively- 
affected  plants,  the  average  added  cost 
per  plant  would  be  approximately 
$646,000  per  year,  or  just  over  $13  per 
metric  ton  of  CKD.  For  these  68  plants, 
estimated  annual  compliance  costs 
ranged  from  under  $100  thousand  to 
over  $3.5  million  per  year.  Relative  to 
its  annual  value  of  cement  sales,  the 
average  affected  plant  would  face 
additional  costs  of  just  under  two 
percent  of  sales  revenues. 

Due  to  the  wide  variability  in  plant 
capacities,  net  CKD-to-clinker  ratios, 
and  required  management  practice 
changes,  these  costs  would  fall  very 
unevenly  among  plants  in  the  industry. 
The  following  table  summarizes  the 
distribution  of  costs  across  all  plants  in 
the  industry,  expressed  as  the 
percentage  ratio  of  incremental 
compliance  cost  to  annual  Portland 
cement  sales  revenues  at  1995  prices 
and  capacity  utilization  levels. 


Table  3.— Industry  Distribution  of  Cost  as  a  Percent  of  Sales 


$Cost/$sales 


Zero  Cost  or  Cost  reduction 

>0  to  1% 

>1  to  2%  - 

>2  to  3%  

>3  to  4%  

>4  to  7%  

Total 


Numt>er  of 
plants 


42 

29 

19 

9 

4 
7 


110 


Percent  of 
plants 


38 

26 

17 

8 

4 


100% 


Cumulative 
percent 


38 
64 
82 
89 
94 
100 


interisi,  or 


Although  costs  for  individual  plants 
may  be  either  over-or  understated,  for 
various  reasons  the  Agency  believes  that 
the  pattern  of  compliance  costs 
estimated  here  represents  a  "high  end" 
projection  for  the  industry  as  a  whole. 
First,  due  to  a  lack  of  detailed  site- 
specific  geophysical  data,  the  default 
assumption  was  made  that  any  plant 


currently  disposing  of  dust  in  a  quarry 
would  no  longer  be  able  to  continue 
managing  in  me  quarry.  In  reality,  the 
proposed  rule  would  only  apply,  on  a 
site-specific  basis,  to  management  in  a 
quarry  where  the  natural  (impumped) 
groimd-water  level  would  lie  above  the 
base  of  the  disposal  area.  Similarly,  for 
plants  located  in  areas  of  karst  terrain 


(based  on  generally  available  regional 
geological  mapping),  the  default 
assumption  was  made  that  all  such 
plants  would  need  to  utilize  a  full 
mimicipal  solid  waste  landfill  default 
design,  the  most  costly  compliance 
option.  In  practice,  many  such  plants 
may  face  less  expensive  compliance 
designs  based  on  more  detailed  local 
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knowl^Eidge  of  the  existence  and 
hydrology  of  the  underlying  karst 
topogCaphy.  Since  a  substantial  majority 
of  potentially  affected  cement  plants  fall 
into  one  or  both  of  these  categories,  the 
assumed  compliance  option  for 
purpok  3S  of  the  costing  study  was 
biased  towards  the  hi^-end  engineering 
design.!  hi  a  few  instances,  it  appeared 
from  ajyailable  information  that  no  on- 
site  oiition  might  be  viable.  In  another 
respedt^  the  Agency's  costs  are  also 
biased  upwards  due  the  fact  that  plant- 
speci^C  data  on  ciurent  management 
practidfes  was  lacking  for  most  plants 
and,  a^:  noted  above,  reliance  was  placed 
primafily  on  information  from  a  1990 
surveyi  Some  States  have  been  actively 
regulating  CKD  placement  in  the 
interiit),  or  are  in  the  process  of  actively 
upgrading  disposal  regulations.  Thus, 
EPA's, outdated  information  on  baseline 
practit^s  for  those  plants  means  that,  for 
an  unjctiown  but  not  insignificant 
number  of  plants,  the  incremental 
compliance  costs  will  have  been 
overstated  in  this  analysis  because 
severaili  of  these  plants  would  already 
have  become  partially  or  substantially 
in  coqipliance  with  the  performance 
stand^^ds  being  proposed  today. 

b.  Economic  Impacts 

Thei  second  phase  of  industry  cost  and 
impact  assessment  employed  a  Portland 
cemeiii  industry  impacts  model  to 
projecit|  regional  cement  market  shifts 
and  iihhpacts  that  could  be  expected  to 
resultjfrom  the  estimated  pattern  of 
indivMual  plant-level  compliance  cost 
increases.  In  general,  a  major  part  of  the 
compliance  cost  burden  will  be  shifted 
to  cement  consiuners  (in  both  the 
priva^  and  public  sectors)  in  the  form 
of  higner  prices  for  construction  goods 
and  t(j  government  in  the  form  of 
some^at  reduced  corporate  taxes.  The 
remaiiiing  burden  will  be  bom  by  that 
segm^^t  of  the  industry  most  directly 
affected  by  the  highest  compliance 
costs.  On  average,  cement  industry 
profits  will  be  reduced,  at  least  for  some 
period i of  time,  but  several  plants  and 
finns-^those  with  little  or  no 
compUauce  cost  burden — ^will  see 
highej- 'Capacity  utilization  and  profits 
due  to  the  upward  shift  in  regional 
prices  brought  about  by  the  shifting  of 
costs  by  affected  plants. 

Based  on  this  model,  which  projects 
intermediate  term  effects  but  does  not 
accouttit  for  longer  term  technology 
innovHtion  or  new  capacity  expansions 
at  lower  cost  units,  the  Agency 
estimated  the  following  cement  market 
effects]  from  the  proposed  rule. 

Cenient  Prices.  Nationally,  cement 
prices  |are  projected  to  increase  over 
their  ll995  baseline  by  less  than  one 


dollar  per  metric  ton,  or  about  1.3 
percent.  Regionally,  price  increases 
would  range  from  about  1.1  to  3.8 
percent  across  the  twenty  cement 
market  regions  of  the  country. 

Cement  Capacity  and  Production 
Changes.  Five  to  seven  kiln  closures, 
including  one  possible  plant  closure, 
could  result  from  today's  rule.  All  told, 
these  capacity  reductions  together  with 
net  capacity  utilization  changes  in  each 
region,  associated  with  or  in  response  to 
the  market  price  increases  noted  above, 
could  result  in  domestic  output 
reductions  of  about  2.6  percent  of  the 
1995  baseline  production  on  a  national 
basis. 

Cement  Imports.  Price  increases  by 
affected  domestic  cement  producers  will 
be  tempered  by  increased  foreign 
imports,  which  are  projected  to  increase 
by  over  800  thousand  metric  tons  (6.2 
percent). 

Employment  Effects.  Nationally, 
employment  reductions  in  the  primary 
cement  industry  equivalent  to  about  500 
full-time  jobs  would  be  associated  with 
the  production  changes  noted  above. 

Again,  it  bears  emphasis  that  the 
Agency  believes  these  impact  estimates 
to  be  high  end  estimates,  both  because 
of  the  default  assumptions  employed  in 
the  plant-level  engineering  cost 
estimates  themselves  and  because  the 
market  impacts  model  does  not  account 
for  longer-term  industry  responses  to 
the  initial  compliance  cost  effects. 

3.  Benefits  of  the  Rulemaking 

The  Agency  has  undertaken  several 
efforts  to  estimate  the  impacts  from  the 
baseline  management  of  CKD  and,  thus, 
identify  the  benefits  frttm  today's  rule. 
In  support  of  the  Report  to  Congress  on 
Cement  Kiln  Ehist  and  the  Regulatory 
Determination,  the  Agency  performed 
an  individual  risk  analysis  to  determine 
whether  current  CKD  management 
practices  may  impact  nearby 
individuals,  including  highly  exposed 
individuals  (e.g.,  subsistence  forming). 
For  today's  proposed  rulemaking,  the 
Agency  built  upon  the  previous 
individual  risk  analysis  to  estimate 
population-level  impacts  associated 
with  current  management  practices  (see 
Section  II.C.4.a.— Population  Risks).  The 
Agency  also  conducted  a  screening  level 
analysis  to  determine  whether  current 
management  practices  may  result  in 
effects  to  ecological  receptors.  The 
Agency,  however,  has  not  quantitatively 
assessed  how  the  proposed  standards' 
will  reduce  the  human  health, 
ecological,  and  other  damages 
associated  with  current  CKD 
management.  For  the  purposes  of  this 
analysis,  an  upper-bound  estimate  of  the 
beneiBts  provided  by  this  rule  is  to 


assume  that  all  of  the  impacts  described 
below  are  avoided. 

For  the  1993  Report  to  Congress  and 
1995  Regulatory  Determination,  the 
Agency  modeled  individual  risks  from 
direct  and  indirect  pathways  for  83 
plants.  The  Agency  concluded  that  the 
risks  from  direct  pathways  (i.e., 
drinking  water  ingestion,  incidental 
ingestion,  and  chemical  inhalation) 
were  low  or  negligible.  The  Agency 
caveated  these  conclusions  by  noting 
that  (1)  about  half  of  the  plants  are 
underlain  by  limestone  formations  in 
areas  of  karst  landscape  and  may  be 
susceptible  to  fissiues  and  hydraulic 
characteristics  that  allow  leachate  to 
directly  enter  groimdwater  without 
dilution  or  attenuation  and  cannot  be 
modolwH  with  rnrrpnt  techniques:  (2) 
empirical  evidence  indicated 
groundwater  contamination  in  areas  of 
both  karst  and  non-karst  terrain;  and  (3) 
modeling  results  for  fine  particulate 
emissions  for  28  cement  plants  out  of  52 
modeled  may  have  exceedances  of 
NAAQS  at  plant  boundaries  and  may 
result  in  risks  from  fine  particulate 
inhalation  at  nearby  residences.  Today's 
proposed  rule  addresses  each  of  these 
areas  and  should  result  in  the  avoidance 
of  these  individual-level  impacts.  For 
the  indirect  pathways,  the  Agency 
concluded  that  releases  from  about  12 
percent  of  the  83  plants  studied  may 
residt  in  cancer  risks  greater  than 
1x10  ~  5  for  highly  exposed  individuals 
(i.e.,  subsistence  fishers  and  subsistence 
farmers).  Similarly,  the  Agency 
concluded  that  releases  from  d}out  12 
percent  of  the  83  plants  may  result  in 
noncancer  hazard  ratios  greater  than  1.0 
for  highly  exposed  individuals.  Today's 
proposed  action  shoidd  help  prevent 
these  risks  to  highly  exposed 
individuals. 

As  described  in  Section  n.C.4.a. — 
Population  Risks,  the  Agency  expanded 
the  individual  risk  assessment 
conducted  for  the  1993  Report  to 
Congress  and  1995  Regulatory 
Determination  to  evaluate  popiilation- 
level  risks.  Based  on  this  expanded 
analysis,  the  proposed  rule  may  result 
in  a  reduced  risk  of  0.0004  to  0.003 
cancer  cases  per  year  (best  estimate — 
0.0006)  and  29  to  315  fewer  persons 
(best  estimate — 43)  exposed  to  potential 
non-cancer  health  effects  due  to  food 
chain  exposures  (i.e.,  vegetables,  beef, 
and/or  milk)  to  "backyard"  gardeners 
and  subsistence  farmers.  In  addition,  the 
population  analysis  indicated  that 
between  669  and  5,895  recreational 
fishers  (best  estimate — 999)  would  avoid 
exposiue  to  contaminant  levels  that  may 
result  in  noncancer  health  effects.  The 
population  analysis  indicated  that  18  to 
4,118  individuals  (best  estimate— 2,378) 
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woiild  avoid  exposure  to  particidate 
matter  in  excess  of  the  NAAQS. 

As  described  in  Section  II.C.4.b. — 
Additional  Ground-water  Modeling,  the 
Agency  conducted  additional 
groimdwater  analyses  to  determine 
whether  the  high  alkalinity  leachate 
associated  with  CKD  may  result  in 
elevated  groimdwater  concentrations  of 
constituents  of  concern.  The  analysis 
indicated  that  the  highly  alkaline  nature 
of  CKD  leachate  resulted  in  elevated 
levels  of  lead,  chromiiun.  and  cadmium 
in  the  groundwater  and  suggested  that 
beryllium  and  barium  also  may  be  more 
mobile  in  CKD  leachate.  The  analysis 
also  indicated  that  all  of  these  metals 
were  more  likely  to  be  transported  to  the 
groundwater.  Thus,  today's  action 
should  help  prevent  contaminated  CKD 
leachate  from  impacting  groundwater 
resources. 

The  proposed  rule  will  provide  other 
benefits  that  have  not  been  estimated 
quantitatively,  but  can  be  qualitatively 
described.  These  include  protecting 
groundwater  resources  near  cement 
plants,  including  resources  located  in 
areas  of  karst  terrain;  preventing  the 
corrosion  of  water  distribution  pipes  by 
source  waters  with  pHs  elevated  by  CKD 
leachate;  and  protecting  ecological 
receptors  from  adverse  effects  resulting 
from  the  atmospheric  deposition  and 
groundwater  discharge  of  CKD. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  whenever  an  agency  is 
required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  conunent  a  regulatory 
flexibility  analysis  that  describes  the 
effect  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  EPA's  determination. 

1.  Identification  of  Small  Cement 
Companies 

The  Small  Business  Administration 
(SBA)  has  defined  small  companies  in 
the  Portland  cement  industry  to  include 


independent  companies  with  less  than 
750  employees.  At  the  time  of  the  CKD 
Regulatory  Determination,  the  Agency 
had  identified  and  published  a  list  of 
possible  small  cement  companies  based 
on  initial  research  in  Dim  and 
Bradstreet  and  similar  corporate 
business  publications.  Subsequently, 
both  the  APCA  and  the  Non-Hazwaste 
Burner  CKD  Coalition  reviewed  this 
initial  list  and  provided  changes  based 
on  their  own  research  and  consultations 
with  member  companies.  This  resulted 
in  a  mutually  agreed-upon  list  of  eight 
small  U.S.  cement  companies,  each 
operating  a  single  plant,  in  an  industry 
comprised  of  42  companies  operating 
110  plants  in  the  U.S.  and  Puerto  Rico. 

2.  Outreach 

In  addition  to  working  with  industry 
groups  to  identify  small  cement 
companies,  in  July  1997  the  Agency  sent 
a  letter  to  the  president  of  each  of  the 
eight  small  companies  explaining  the 
SBREFA  process,  outlining  several 
possible  CKD  regulatory  approaches, 
and  requesting  comments  and 
suggestions  regarding  these  options.  In 
addition,  those  small  companies  that 
had  not  previously  responded  to  the 
1995  APCA  CKD  generation  and 
management  practices  survey  were 
urged  to  return  a  completed  APCA 
questionnaire  to  EPA  to  facilitate  a  more 
realistic  cost  and  impact  assessment.  In 
response,  all  eight  companies  either 
retiuned  their  comments  and 
questionnaires  directly  or  provided  their 
input  indirectly  through  the  Non- 
Hazwaste  Burner  CKD  Coalition.  In 
addition,  six  of  the  companies  presented 
their  own  estimates  of  compliance  costs 
for  the  most  stringent  of  the  EPA 
regulatory  options.  The  Coalition 
subsequently  presented  SBREFA  policy 
argiunents  and  recommendations  to  the 
OSWER  Deputy  Assistant 
Administrator. 

3.  The  Agency's  RFA  Screening 
Analysis 

Based  on  the  APCA  Survey  responses 
and  the  cost  analysis  described 
previously,  the  Agency  completed 
plant-specific  compliance  cost  estimates 
for  each  of  the  eight  small  companies. 
Where  relevant  for  individual  plants, 
major  compliance  costs  included 
engineered  land  disposal  units  with 
ground  water  monitoring,  pelletizing 
and  compaction  of  the  CKD,  closure  and 
post-closure  management  for  disposal 
units,  and  covers  on  trucks  and  the 
watering  of  plant  roads  to  control 
airborne  dust.  The  Agency  did  not 
include  costs  for  storage  sheds  and  silos 
that  might  be  required  at  some  plants  for 
controlling  dust  that  could  be  blown 


from  CKD  stored  prior  to  shipment  for 
off-site  use.  If  needed,  the  cost  of  such 
temporary  storage  imits  should  be 
relatively  modest,  under  $10,000  per 
year  on  an  annualized  basis.  In 
smnmary,  for  the  eight  small  companies: 

•  Four  would  not  be  negatively 
affected  (unless  they  were  to  lose  off-site 
CKD  markets). 

•  Three  would  have  incremental 
compliance  costs  as  a  percent  of 
baseline  sales  between  0.3%  and  1.0%. 

•  One  small-company  would  have 
costs  greater  than  1.0%,  but  still  less 
than  2%  of  baseline  sales. 

As  noted,  six  of  the  eight  small 
companies  also  compiled  and  presented 
independent  cost  estimates  in  response 
to  EPA's  letter  requesting  comments  on 
alternative  regidatory  approaches.  The 
companies'  worst  case  incremental 
compliance  cost  projections  were 
somewhat  higher  than  EPA's  estimates, 
with  one  company  under  one  percent  of 
sales,  four  in  the  one-to-two  percent 
range,  and  one  between  three  and  four 
percent.  The  greatest  part  of  the 
difference  between  these  and  the  EPA's 
estimates  stems  from  the  companies' 
assumption  that  all  of  the  five  small 
companies  that  presently  market  CKD 
for  off-site  uses  would  lose  their  entire 
off-site  CKD  markets  as  a  result  of  the 
rule.  This  assumption  is  particularly 
critical  for  three  of  the  six  plants  that 
currently  ship  all  of  their  CKD  to  off-site 
uses.  In  addition,  the  companies' 
projections  also  assumed  ^e  worst-case: 
that  full  municipal  solid  waste  landfill 
design  standards  would  be  required, 
rather  than  the  site  specific  control 
measures,  tailored  to  local  conditions, 
which  are  proposed  in  today's  rule.  On 
this  basis,  the  companies'  estimates 
projected  an  implicit  compliance  cost 
distribution  in  which  at  least  foiu  of  the 
six  companies  would  have  costs 
between  one  and  two  percent  of  sales 
revenue,  and  one  would  see  costs  in 
excess  of  three  percent. 

While  this  double  worst-case 
combination  can  not  imequivocally  be 
ruled  out  for  each  and  every  small  plant 
individually,  the  Agency  believes  that  it 
represents  an  extremely  unlikely 
scenario  for  projecting  impacts  of  the 
rule  on  the  small  companies  as  a  group. 
In  particular,  there  is  little  reason  to 
assume  a  total  loss  of  off-site  markets 
due  to  the  Subtitle  C  "stigma."  The 
Agency  is  not  proposing  to  list  or 
otherwise  regulate  off-site  beneficial 
uses  generally.  The  only  off-site  use 
proposed  for  regulation  is  that  of  an 
agricultural  lime  substitute,  and  the 
Agency  does  not  have  information 
indicating  that  any  of  the  small 
companies  currently  ship  off-site  for 
this  use.  Furthermore,  aurent  levels  of 


off-sit^  pKD  uses  are  continuing  under 
the  specter  of  EPA's  Regulatory 
Determination  decision  to  regulate  CKD, 
and  thits  one  might  argue  that  any 
stigma  Associated  with  Federal 
regulation  of  CKD  could  already  be  in 
effect,  jl^or  these  and  other  reasons 
previously  discussed,  the  Agency 
believes  that  its  approach,  based  on 
continuance  of  off-site  use  markets  and 
assimiitig  location-specific  flexibility  in 
State  liiogram  implementation,  provides 
for  a  more  realistic  high  end  projection 
of  initial  compliance  cost  effects. 
Althoi^th  the  Agency  believes  that  the 
stigmaj  bf  SubtiUe  C  will  not  result  in 
the  I094  of  off-site  markets,  EPA  requests 
comment  specifically  on  whether  this 
rule  w||l  affect  the  availability  of 
Tnarkniii  fnr  hnnRfirial  use  of  CKD,  and 
if  so,  to  what  extent  and  for  which 
particular  uses. 

4.  Agency  Findings  and  Conclusions 
Regarding  SBREFA  Impacts 

The  Agency's  RFA  screening  study 
does  nbt  indicate  a  significant  negative 
impact  |on  a  substantial  number  of  small 
compaikies  as  a  likely  outcome  of  the 
propo^^d  rule.  With  respect  to  the  per- 
cent-of«sales  cost  criterion,  EPA's  high 
end  engineering  cost  estimates  project 
that  nipi  more  than  one  or  two  small 
comp4iies  will  experience  initial 
compliance  costs  greater  than  one 
percem  of  baseline  sales.  In  addition, 
the  ecppomic  impact  analysis  projects 
that  regional  cement  price  increases  due 
to  shifl^ng  of  initial  compliance  costs  to 
cemei^tj  consumers  will  partially,  if  not 
totally,  offset  higher  costs  for  small 
companies  that  might  be  required  to 
alter  th^ir  CKD  management  practices. 
In  fact  several  of  the  small  companies — 
articularly  those  that  do  not  land- 
dispose  any  wasted  dust — ould  thus 
realize  Ihigher  net  annual  profits  as  a 
result  of  these  market  impacts. 

For  the  reasons  discussed  above,  I 
hereby  icertify  that  this  rule  will  not 
have  q  significant  adverse  economic 
impadtion  a  substantial  niunber  of  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 


onmental  Justice — Applicability 
iutive  Order  12898 


C.Eni 
ofExe 

As  part  of  its  analysis  of  risks  to 
human  health  posed  by  CKD,  the 
Agenitj^  investigated  whether  there  are 
envirq^mental  justice  issues  associated 
with  the  management  of  CKD.  Executive 
Order!l2898,  dated  February  11, 1994, 
and  titled  "Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Popuktfions  and  Low-Income 
Populations,"  provides  for  Federal 
agencies  to  consider  environmental 
justioi  issues.  As  explained  in  its 


Regulatory  Determination  (60  FR  7371, 
February  7, 1995),  EPA  announced  the 
availability  of  a  report  titled  Race, 
Ethnicity,  and  Poverty  Status  of 
Populations  Living  Near  Cement  Kilns 
in  the  United  States.  ^"^  In  the  report,  the 
Agency  examined  the  demographics 
around  cement  plants  in  order  to 
determine  if  there  exist  any  trends  at  the 
national  level  which  indicate  there 
might  be  environmental  justice 
considerations  with  respect  to  cement 
kiln  dust.  EPA's  study  includes 
numerous  analyses  and  simunaries  of 
demographic  data,  and  is  available  in 
the  RCRA  docket.  The  results  of  the 
demographic  studies  of  populations 
surrounding  cement  kilns  indicate  that 
cement  plants  are  for  the  most  part 
located  in  rural  areas  populated  by 
varied  types  of  communities.  While  the 
data  do  indicate  that  there  are 
individual  communities  with  high 
percentages  of  minority  or  low  income 
populations  surrounding  specific 
cement  kilns,  they  do  not  suggest  that 
specific  minorities  or  poverty-level 
populations  are  overly  represented  at 
the  national  level. 

Today's  rule  is  intended  to  reduce 
risks  from  the  management  of  CKD  and 
to  benefit  all  populations.  It  is  not 
expected  to  cause  any 
disproportionately  high  and  adverse 
human  health  and  environmental  effects 
on  minority  or  low  income  communities 
versus  affluent  or  non-minority 
communities.  The  Agency  solicits 
comment  and  input  on  the  implications 
of  this  rule  for  environmental  justice, 
from  all  interested  persons,  including 
members  of  the  environmental  justice 
community  and  members  of  the 
regulated  community.  The  Agency 
encourages  all  interested  parties  to 
provide  comments  or  further 
information  that  might  assist  the  Agency 
in  further  assessing  impacts  on  minority 
or  low-income  populations. 

D.  Protection  of  Children — Applicability' 
of  Executive  Order  1 3045 

The  Executive  Order  13045,  entitled 
"Protection  of  Children  firom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997) 
applies  to  any  rule  that  EPA  determines 
(1)  is  "economically  significant"  as 
defined  imder  Executive  Order  12866, 
and  (2)  the  environmental  health  or 
safety  risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children;  and 


*'This  report  is  available  in  the  RIC  docket  (No. 
F-*-C2A-0016). 


explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
E.O.  13045  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  E.O.  12866. 

However,  the  Agency  has  reason  to 
believe  that  the  environmental  health 
risk  addressed  by  this  action  may  have 
an  efiiect  on  children.  The  Agency  has 
evaluated  the  environmental  health 
effects  of  CKD  on  children.  These 
docimients  are  are  summarized  and 
discussed  below  and  copies  have  been 
placed  in  the  RCRA  docket  for  this 
action. 

Children's  Health  Protection.  In 
accordance  with  §  5(501).  the  Agency 
has  evaluated  the  environmental  health 
effects  for  CKD  on  children,  and  found 
that  generally  the  risks  to  children  are 
similar  to  risks  estimated  to  adults. 
However,  the  Agency  noted  that 
exposure  to  CKD  may  result  in  elevated 
blood-lead  levels  in  children  that  live 
near  cement  plants  that  manage  CKD. 
The  Agency  evaluated  children's  health 
through  three  mechanisms:  the  risk 
assessment  to  support  the  Report  to 
Congress,  the  examination  of  health 
effects  associated  with  lead,  and  the 
assessment  to  set  risk-based 
concentration  limits  for  hazardous 
constituents  in  CKD  used  as  an 
agricultural  liming  agent. 

In  the  risk  assessment  to  support  the 
Report  to  Congress,  the  Agency 
evaluated  the  risks  from  exposing  to 
CKD  through  incidental  ingestion  of  soil 
and  dermal  absorption  of  contaminants 
in  CKD.  For  these  exposure  pathways, 
the  Agency  adjusted  exposure 
parameters  (e.g.,  ingestion  rate,  body 
weight)  to  reflect  a  five-year  childhood 
exposure.  Based  on  this  analysis,  the 
Agency  concluded  that  health  effects  to 
children  through  these  exposure  routes 
were  negligible.  The  analysis  is 
described  in  detail  in  the  Technical 
Backgroimd  Document  for  the  Human 
Health  and  Environmental  Risk 
Assessment  in  Support  of  the  Report  to 
Congress  on  Cement  Kiln  Dust  Waste — 
December  1993. 

The  Agency  also  evaluated  effects  of 
exposure  to  CKD  on  blood-lead  levels. 
For  this  analysis,  the  Agency  estimated 
concentrations  in  air,  soil,  ground  water, 
surface  water,  and  diet  using  a  fate  and 
transport  model  and  then  input  these 
concentrations  in  the  Integrated 
Exposing  Uptake  Biokinetic  Model 
(lEUBK)  to  estimate  potential  blood-lead 
levels  for  children  near  a  cement  plant. 
The  analysis  indicated  that  two  of  the 
five  modeled  plants  may  result  in  blood- 
levels  above  10  ug  of  lead/dL  of  blood. 
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a  level  at  which  adverse  effects  to 
children  may  occur.  Based  on  this 
analysis,  the  Agency  noted  that  CKD 
may  contribute  to  elevated  blood-lead 
levels  in  children  living  near 
uncontrolled  CKD  piles.  This  analysis  is 
described  in  detail  in  Technical 
Background  Document  for  the  Notice  of 
Data  Availability  to  Support  the 
Regulatory  Determination  on  Cement 
Kiln  Dust— August  31, 1994.  *« 

For  the  agricultural  use  risk 
assessment,  EPA  conducted  a  separate 
assessment  of  risk  from  hazardous 
constituents  (metals  and  dioxins)  in 
CKD  for  the  child  of  farmer  receptor 
scenario.  A  detailed  description  of  this 
analysis  is  provided  in  the  Risk 
Assessment  for  Cement  Kiln  Dust  Used 
as  an  Agricultural  Soil  Amendment 
Pathways  evaluated  for  the  child  of 
farmer  scenario  include  incidental 
ingestion  of  contaminated  soil,  ingestion 
of  plants  grown  on  amended  soil,  and 
products  from  animals  raised  on  feed 
from  CKD  amended  fields.  For  these 
exposure  pathways,  the  Agency 
adjusted  exposure  parameters  (e.g., 
ingestion  rate,  body  weight)  to  reflect  an 
18-year  childhood  exposure.  Exposiires 
to  lead  were  evaluated  separately  for 
this  analysis.  The  lEUBK  model  was 
used  to  evaluate  lead  exposvu«  in  young 
children  (birth  to  7  years  of  age).  The 
constituent  concentration  limit 
proposed  for  lead  in  todays  nilemaking 
is  based  on  EPA's  analysis  of  predicted 
blood  lead  levels  in  children  due  to 
ingestion  of  CKD  amended  soil.  Risks 
from  other  hazard  constituents  in 
agriculturally  applied  CKD  did  not 
differ  significantly  between  children 
and  adult  exposure  scenarios. 

Although  me  Agency  has  noted  the 
potential  for  advmse  efiiBcts  to  children 
based  on  the  current  management  of 
CKD,  today's  proposed  rule  will  provide 
measures  to  ensure  the  protection  of 
children's  health.  In  particular,  the 
proposed  management  standards  will 
limit  exposures  via  the  ground  water 
route  and  air  pathway.  In  addition,  the 
Agency  believes  that  the  storm-water 
run-off  regulations  will  be  adequate  to 
protect  from  exposures  via  the  overland 
runoff  routes.  Iliese  measures  will  limit 
uncontrolled  releases  from  CKD  piles, 
preventing  children's  exposiu^s,  and 
thus,  protecting  children's  health. 
Finally,  the  development  of  risk-based 
concentration  limits  for  hazardous 
constituents  in  CKD  used  agriculturally 
will  ensure  that  children  are  adequately 


'*'Enata  for  this  document  are  identified  in  the 
Supplemental  Errata  for  this  document  are 
identified  in  the  Supplemental  Errata  Document  for 
the  Technical  Bacltground  Document  for  the  Notice 
of  Data  Avialability  on  Cement  Kiln  Dust — 
September  30, 1994. 


protected  against  potential 
environmental  health  risks  frt)m  CKD 
used  in  this  manner. 

E.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  directed  to  use 
volimtary  consensus  standards  in.  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards.  The  Agency  is  not 
aware  of  any  available  or  potentially 
applicable  voluntary  consensus 
standards  that  would  be  applicable  to 
the  CKD  issues  addressed  in  this 
proposed  rule. 

F.  Unfunded  Mandates  Reform  Act 

titie  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
analysis,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costiy,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantiy  or  imiquely  affect  small 
governments,  including  tribal 


governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA's  analysis  of  compliance  with 
UMRA  found  that  the  proposed  action 
imposes  no  enforceable  duty  on  any 
State,  local,  or  tribal  governments  and 
therefore  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  mere  to  cither 
State,  local,  or  tribal  governments  in  the 
aggregate.  EPA  also  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantiy  or 
uniquely  affect  small  governments,  b 
addition,  as  discussed  above,  the  private 
sector  is  not  expected  to  incur  costs 
exceeding  $100  million.  EPA  has 
fulfilled  the  requirement  for  analysis 
under  the  Unfimded  Mandates  Reform 
Act. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  R^uction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1870.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at: 
OPPE  Regulatory  Information  Division, 
U.S.  Environmental  Protection  Agency 
(2137),  401  M  Street  S.W.,  Washington 
D.C.  20460,  or  by  calling  the  Agency 
directiy  at  (202)  260-2740.  A  copy  may 
also  be  obtained  by  email  at 
farmer.sandy®epamail.epa.gov,  or 
downloaded  off  of  the  internet  at  http:/ 
/www.epa.gov/icr. 

The  bottom  line  annual  burden  *^  to 
respondents  over  three  years  is  about 
4,000  hours  with  a  cost  of 
approximately  $21  million. 


■•'  Burden  means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide  information 
to  of  for  a  Federal  Agency.  This  includes  the  time 
needed  to  review  instructions:  develop,  acquire, 
install,  and  utilize  technology  and  systems  for  the 
purposes  of  collecting,  validating,  and  verifying 
information,  processing  and  maintaining 
information,  and  disclosing  and  providing 
information;  adjust  the  existing  ways  to  comply 
with  any  previously  applicable  instructions  and 
requirements;  train  personnel  to  respond  to  a 
collection  of  information;  search  data  sources: 
complete  and  review  the  collection  of  information; 
and  transmit  or  otherwise  disclose  the  information. 


ments  in  the 
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Apprc :  imately  88%,  or  $18.5  million  of 
the  toi  i  1  cost  is  attributable  to  O&M 
costs  I  c  onsultant  fees,  sampling  fees, 
and  nailing  costs).  The  capital  costs 
incuniad  by  facilities  for  the  installation 
of  grouiid-water  monitoring  systems, 
and  tl|^  acquisition  of  new  filing 
cabineis  are  approximately  $206 
thousihd  and  $69  thousand  per  year, 
respe<iliively.  The  bottom  line  annual 
burdeiii  to  the  Agency  is  about  1000 
hours]  with  a  cost  of  approximately  $43 
thousand,  of  which  capital  costs  are 
insigni^cant. 

EPA  lestimates  that  for  each  cement 
kiln  dust  landfill  unit,  there  will  be  an 
average  reporting  burden  of  about  30 
hoursi^unually,  which  includes  time  for 
preparing  and  submitting 
dcmoii^trations,  notifications,  and 
certifications  to  the  EPA  Regional 
Administrator.  EPA  estimates  that  each 
CKD  l^dfiU  unit  will  incur  an  average 
annuail  recordkeeping  burden  of  about 
150  hours.  This  estimate  includes  time 
for  re^^ing  regulations,  and  preparing 
demotiBtrations,  notifications,  and 
certifiqations  to  be  placed  in  the 
operating  record. 

EPA  {estimates  that  cement 
manufacturing  facilities  that  do  not 
operate  CKD  landfills  will  inciu  an 
average  reporting  biuden  of  less  than 
one  h^ur  annually,  and  a  recordkeeping 
burderi  of  about  three  hours  annually. 
The  recordkeeping  burden  estimate 
includes  time  for  reading  the 
regulations,  sampling  and  analyzing 
dust,  and  placing  notations, 
certifijcjations,  and  demonstrations  in  the 
operating  record. 

EPA'may  not  conduct  or  sponsor,  and 
a  persbn  is  not  required  to  respond  to 
a  colle^on  of  information  unless  it 
displays  a  currently  valid  0MB  control 
numbjalr.  The  OMB  control  numbers  for 
the  A^encv's  regulations  are  listed  in  40 
CFR  Pirt  9  and  48  CFR  Chapter  15. 

Coiiiinents  are  requested  on  EPA's 
need  w  this  information,  the  accuracy 
of  the!  (irovided  burden  estimates,  and 
any  si^^ested  methods  for  minimizing 
responldent  burden,  including  the  use  of 
auton^f  ted  collection  techniques.  Send 
comn^^nts  on  the  ICR  to  the  Director, 
OPPEj  Regulatory  Information  Division: 
U.S.  Sltvironmental  Protection  Agency 
(2137);  401  M  Street  S.W.,  Washington. 
D.C.  20460,  and  to  the  Office  of 
Infonpiation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  725 
17th  Street  N.W.,  Washington  D.C. 
20503  taiarked  "Attention:  Desk  Officer 
for  EPA."  Please  include  the  ICR 
numb4r  in  any  correspondence.  Since 
OMB  dk  required  to  make  a  decision 
conceniing  the  ICR  between  30  and  60 
days  a  ler  August  20, 1999,  a  conunent 
to  OK  U  is  best  assured  of  having  its  full 


effect  if  OMB  receives  it  by  September 
20, 1999.  The  final  rule  will  respond  to 
any  OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

H.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  1 2875 ,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct" compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  OfRre  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  proposed  rule  implements 
requirements  specifically  set  forth  by 
the  Congress  in  RCRA  without  the 
exercise  of  any  discretion  by  EPA. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  proposed  rule. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribd  governments,  and  th&t 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives" 
of  affected  tribal  governments,  a 
summary  of  the  natiue  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 


Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting    \ 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  implements 
requirements  specifically  set  forth  by 
the  Congress  in  RCRA  withoiit  the 
exercise  of  any  discretion  by  EPA. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  proposed  rule. 

Listof  Subiects 

40  CFR  Part  259 

Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control,  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

40  CFR  Parts  261  and  266 

Environmental  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  270 

Enviromnental  protection. 
Administrative  practice  and  procedure. 
Hazardous  waste. 

Daled:  luly  30.  1999. 
Carol  M.  Browner, 
Administrator. 

Appendix  1  to  the  Preamble — Justification 
for  CKD  Listing 

Subtitle  C  of  RCRA.  as  amended, 
establishes  a  Federal  program  for  the 
comprehensive  regulation  of  hazardous 
wastes.  Hazardous  waste  is  defined  at  section 
1004(5)  of  RCRA.  42  U.S.C.  6903(5)  as:  (1) 
those  solid  wastes  which  may  cause  or 
significantly  contribute  to  an  increase  in 
mgrtality.  serious  irreversible  illness,  or 
incapacitating  reversible  illness:  and  (2) 
those  solid  wastes  which  may  pose  a 
substantial  present  or  potential  haz9rd  to 
human  health  or  the  environment  when 
improperlv  managed. 

Section  3001  of  RCRA  requires  that  EPA 
define  which  solid  wastes  are  hazardous  by 
either  identifying  the  hazardous 
characteristic-s  of  hazardous  wastes  or  listing 
particular  hazardous  wastes.  Section  3001(a) 
of  ^CRA  provides  the  Agency  with  flexibility 
in  deciding  whether  to  list  or  identify  a  waste 
as  hazardous  and  to  consider  the  need  for 
regulation.  Specifically,  RCRA  section  3001 
requires  that  EPA.  in  determining  whether  to 
list  a  waste  as  hazardous  waste,  or  to 
otherwise  identify^  a  waste  as  hazardous 
waste,  decide  whether  a  waste  "should  be 
subject  to  the  requirements  of  Subtitle  C." 
Hence.  RCRA  section  3001  authorizes  EPA  to 
determine  when  Subtitle  C  regulation  is 
appropriate.  The  Agency  may  evaluate 
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wastes  from  either  specific  or  nonspecific 
sources  and  decide  to  list  a  waste  as 
hazardous  if  it  meets  one  of  the  three  criteria 
codified  at  40  CFR  261.11.  The  criteria  for 
identifying  characteristics  and  for  listing 
wastes  as  hazardous  are:  (1)  wastes  may  be 
classified  as  "characteristic"  wastes  if  they 
have  the  properties  described  at  40  CFR 
261.21-261.24  which  would  cause  them  to  be 
classified  as  having  the  characteristics  of 
ignitability,  corrosivity,  reactivity  or  toxicity; 
(2)  wastes  may  be  classified  as  acutely 
hazardous  if  they  are  fatal  to  humans  at  low 
doses,  lethal  in  animal  studies  at  particular 
doses  designated  in  the  regulation,  or 


otherwise  capable  of  causing  or  significantly 
contributing  to  an  increase  in  serious  illness; 
and  (3)  wastes  may  be  listed  as  hazardous  if 
they  contain  hazardous  constituents 
identified  in  Appendix  VIII  of  40  CFR  Part 
261  and  the  Agency  concludes,  after 
considering  eleven  factors  enumerated  in  40 
CFR  261.11(a)(3),  that  the  waste  is  capable  of 
posing  a  substantial  present  or  potential 
hazard  to  human  health  or  the  environment 
when  improperly  managed.  A  substance  is 
listed  in  Appendix  VIII  if  it  has  been  shown 
in  scientific  studies  to  have  toxic, 
carcinogenic,  mutagenic,  or  teratogenic 
effects  on  humans  or  other  life  forms.  One  of 


the  factors  the  Administrator  i&to  consider 
is  the  potential  of  the  constituent  (from 
Appendix  VIII  to  40  CFR  Part  261)  or  any 
toxic  degradation  product  of  the  constituent 
to  migrate  from  the  waste  into  the 
environment  under  the  plausible  types  of 
improper  management  to  which  the  waste 
could  be  subjected  (see  40  CFR 
261.11(a)(3)(iii)). 

EPA  has  evaluated  CKO  against  the  listing 
criteria  and  determined  that  CKD  meets  the 
criteria  at  §261. 11(a)(3),  as  summarized  in 
Table  1  follows: 


Table  1.— CKD  Listing  Determination  Rationale 


Criteria  at  §261. 11(a)(3) 


Nature  of  the  Toxicity  Presented  by  the  Constituents  (§261.11(a)(3)(i)) 
Concentration  o»  the  Constituent  in  the  Waste  (§261 .1 1(a)(3Mii))  


Potential  of  the  Constituent  or  Any  Toxic  Degradation  Product  of  the 
Constituent  to  Migrate  From  the  Waste  Into  the  Environment  Under 
Specified  Types  of  Improper  Management  (§261.1 1(a)(3)(iii)). 


The  Persistence  of  the  Constituent  or  Any  Toxic  Degradation  Product 

of  the  Constituent  (§261.1 1(a)(3)(iv)). 
The  Potential  for  tfie  Constituent  or  Any  Toxic  Degradation  Product  of 

the  Constituent  to  Degrade  Into  Noo-Hanmful  Constituents  and  the 

Rate  of  Degradation  (§261.1 1(a)(3)(v)). 
Degree  to  Which  the  Constituent  or  Any  Degradation  Product  of  the 

Constituent  Bioaccumulates  in  Ecosystems  (§261.1  l(a)(3)(vi)). 

Plausible  Types  of  Improper  Management  to  Which  the  Waste  Could 
Be  Subtected  (§261.1  l(a)(3)(vH)). 


Quantities  of  the  Waste  Generated  at  Individual  Generation  Sites  or  on 
a  Regional  or  National  Basis  (§261.1 1(a)(3)(viii)). 

Nahire  and  Severity  of  the  Human  Health  and  Environmental  Damage 
That  Has  Occurred  as  a  Result  of  the  Improper  Management  of 
Wastes  Containing  the  Constituent  (§261.1  l(a)(3)(ix)). 

Action  Taken  By  Other  Govemmental  Agencies  or  Regulatory  Pro- 
grams Based  on  the  Health  or  Environmental  Hazard  Posed  by  the 
Waste  or  Waste  Constituents  (§261.1 1(a)(3)(x)). 


Rationale 


CKD  contains  toxic  metals  and  organics  listed  in  Appendix  VIII  to  Part 
261  for  which  "on-cancer  and  oancsr  RfDs  have  beer,  established. 

Amourit  of  Appendix  VIII  constituents  in  CKD  are  high  due  to  mass 
loadings  into  tfte  cement  manufacturir>g  process. 

The  13  cases  of  documented  damage  to  ground  water  which  are  dis- 
cussed in  today's  proposal,  the  Technical  Background  Document  on 
Ground  Water  Controls  at  CKD  Landfills,  the  1993  Report  to  Con- 
gress, and  subsequent  NODA,  demonstrate  a  high  potential  for  Ap- 
pendix VIII  constituents  to  migrate  from  CKD  into  ground  water.  As 
discussed  in  the  EPA's  1995  Regulatory  Detemiination  (60  FR 
7370),  Agency  modeling  of  risks  to  human  health  due  to  fine  particu- 
late dust  (10  microns  or  less)  and  36  cases  of  documented  damage 
to  air  demonstrate  a  high  potential  for  contaminants  to  migrate  into 
the  environment  via  fugitive  dust  emissions.  Modeling  results  dis- 
cussed in  the  NODA  on  human  health  and  environmental  risk  as- 
sessment (59  FR  47133)  indicate  human  health  risks  of  concern 
from  CKD-derived  chemk:al  contaminants  via  indirect  food  chain 
pathways. 

Metals  found  in  CKD  are  highly  persistent  in  the  environment. 

Constituents  of  concem  in  CKD  are  primarily  metals  which,  unlike 
organics,  do  not  have  the  potential  to  degrade  into  non-harmful  con- 
stituents. 

Where  CKD  is  used  in  agricultural  applicatkms,  there  is  a  potential  for 
2,3,7,8-substituted  dioxin  and  2,3,7,8-substituted  dibenzofuran,  whk:h 
are  found  in  CKD,  to  bioaccumulate  in  living  tissue. 

As  discussed  in  the  Report  to  Congress  and  subsequent  Regulatory 
Determinatkm  (60  FR  7368),  CKD  is  typically  managed  on-site  in  un- 
lined  and  uncovered  landfills  and  piles  tocated  in  abandoned  quar- 
ries, retired  portkxis  of  operating  quarries  or  neartjy  ravines.  Some 
active  piles  are  also  managed  underwater  or  adjacent  to  surface 
water  and/or  agricultural  lands.  A  review  of  1995  CKD  management 
practk»s  suggested  that,  overall,  management  practices  had  not 
substantially  changed  from  those  reported  in  the  1993  Report  to 
Congress.  Current  management  practk:es  are  similar  to  past  man- 
agement scenarios,  which  are  inadequate  to  limit  contaminant  re- 
leases from  CKD  management  units.  Moreover,  additional  damage 
cases  have  been  identified  which  suggest  cun-ent  management  prac- 
tKes  are  inadequate. 

Cement  plants  average  47,000  metric  tons  CKD  generated  per  year 
(1995  average).  In  1995,  the  cement  industry  generated  an  esti- 
mated 4.1  millkw  metric  tons  of  CKD. 

As  of  1997.  EPA  has  documented  evklence  of  damage  to  ground 
water  and  surface  water  at  16  sites,  three  of  which  have  been  listed 
on  the  Superfund  NPL  under  CERCLA,  and  one  of  which  remains  on 
the  NPL  36  cases  of  damage  to  air  have  been  documented  at  dif- 
ferent sites. 

Some  States  have  recognized  that  mismanagement  of  CKD  can  cause 
substantial  environmental  problems,  including  Mtehigan,  Pennsyl- 
vania. Texas,  and  Washington;  however,  the  Agency  believes  State 
regulatory  controls  need  to  be  improved  as  existing  requirements 
vary  substantially  from  State  to  State.  Problems  with  repeated  re- 
leases of  CKD  to  the  environnrwnt  suggest  that  the  implementatkxi  of 
existing  ragulatk)ns  is  uneven. 
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Table  1 .— CKD  Listing  Determination  Rationale— Continued 


Criteria  at  §261. 11  (a)(3) 


Such  O  !l  ler  Factors  As  May  Be  Appropriate  (§  261 . 1 1  (a)(3)(xi)) 


Rationale 


When  mixed  with  water.   CKD  often  exhibits  ttie  characteristic  of 
corrosivity  (40  CFR  261 .22). 


Based  on  the  §261.1 1(a)(3)  criteria,  the 
Agency  1  )eli eves  that  additional  control  of 
improfjterly  managed  CKD  is  warranted  to 
protect  ft  16  public  from  human  health  risks 
and  to  p  event  environmental  damage 
resultim  from  current  management  practices 
for  this  I  waste.  The  primary  concerns  to  be 
addres^tid  through  the  additional  controls  are 
documented  damages  to  ground  water  and 
potable  water  supplies,  and  potential  human 
health  ribks  from  inhalation  of  airborne.  CKD 
dnd  inaqstion  via  food  chain  pathways.  There 

16  iiie  [JMieiitidi  fur  gTOUlld-watei' 

contaiwhation  in  both  karst  and  non-karst 
areas,  however,  and  EPA  is  particularly 
concent  id  about  areas  underlain  by 
limestor  e  v/i\h  karst  features.  The  Agency 
believefilthese  potential  risks  can  be 
eliminated  through  the  implementation  of 
more  cibtnprehensive  management  standards. 

AlthoDgh  improperly  managed  CKD  can 
create  significant  risks,  the  Agency  believes 
that  these  risks  can  effectively  be  addressed 
by  adopiing  certain  basic  management 
technidiies.  CKD  poses  risks  to  human  health 
and  the  jnvironment  only  in  specific 
circums  ances  under  particular  conditions 
(e.g.,  d|s  posal  of  uncompacted  CKD  in 
unlineej [uncovered  landfills  exposed  to 
winds  iihd  the  influx  of  ground  water  and 
rain  wetter).  Therefore,  EPA  is  proposing  to 
exclude  jfrom  listing  as  hazardous  waste  CKD 
that  is  properly  managed  according  to 
standasqs  specified  in  today's  proposal  (e.g., 
disposal  of  wet,  compacted  CKD,  otherwise 
known  as  "conditioned"  CKD,  in  covered, 
lined  ludfiUs  located  above  the  natural 
water  tiple),  or  in  a  landfill  with  an 
alterna  Ive  design  that  meets  the  performance 
standai  i  and  has  been  approved  by  the  EPA 
Regional  Administrator  (or  the  State  Director, 
in  authjqrized  States). 

i  i 
Appenmx  n  to  the  Preamble — Reportable 

Quantines 

All  h  ^zardous  wastes  listed  under  RCRA 
and  coUfied  in  40  CFR  261.31  through 
261.33  BS  well  as  any  solid  waste  that  is  not 
excludjifl  from  regulation  as  a  hazardous 
waste  UDder  40  CFR  261 .4(b)  and  that 
exhibitjslone  or  more  of  the  characteristics  of 
a  RCRA 'hazardous  waste  (as  defined  in 
§§261.1^1  through  261.24),  are  hazardous 
substai^<;es  under  the  Comprehensive 
Envirohhiental  Response,  Compensation,  and 
Liability  Act  of  1980  (CERCLA),  as  amended 
(see  CHRCLA  section  101(14)(C)).  CERCLA 
hazarduis  substances  are  listed  in  Table 
302.4  a|tl40  CFR  302.4  along  with  their 
reportajljle  quantities  (RQs).  If  a  hazardous 
substacce  is  released  in  an  amount  that 
equals  dr  exceeds  its  RQ,  the  release  must  be 
reported  immediately  to  the  National 
Respoi^^  Center  (NRC)  pursuant  to  CERCLA 
section  tl03. 


A.  Reporting  Requirements 

Under  CERCLA  section  103(a),  the  person 
in  charge  of  a  vessel  or  facility  from  which 
a  hazardous  substance  has  been  released  in 
a  quantity  that  is  equal  to  or  exceeds  its  RQ 
must  immediately  notify  the  NRC  as  soon  as 
that  person  has  knowledge  of  the  release.  The 
toll-free  telephone  number  of  the  NRC  is  1- 
800-^24-8802:  in  the  Washington.  D.C., 
metropolitan  area,  the  number  is  (202)  267- 
2675.  In  addition  to  this  reporting 
requirement  underCERCI.A,  section  304  of 
the  Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA)  requires 
owners  or  operators  of  certain  facilities  to 
report  releases  of  extremely  hazardous 
substances  and  CERCLA  hazardous 
substances  to  State  and  local  authorities. 
EPCRA  section  304  notification  must  be 
given  immediately  after  the  release  of  an  RQ 
or  more  to  the  community  emergency 
coordinator  of  the  local  emergency  planning- 
committee  for  any  area  likely  to  be  affected 
by  the  release  and  to  the  State  emergency 
response  commission  of  any  State  likely  to  be 
affected  by  the  release. 

Under  section  102(b)  of  CERCLA,  all 
hazardous  substances  (as  defined  by  CERCLA 
section  101(14))  have  a  statutory  RQof  one 
pound,  unless  and  until  the  RQ  is  adjusted 
by  regulation.  In  today's  rule,  EPA  is 
proposing  to  list  cement  kiln  dust  waste  that 
is  not  beneficially  used  and  not  managed  in 
accordance  with  40  CFR  Part  259.  or  cement 
kiln  dust  waste  that  is  beneficially  used  for 
agricultural  purposes  and  does  not  meet  the 
requirements  in  40  CFR  259.17.  Such  CKD 
would  be  added  to  the  CERCLA  list  of 
hazardous  substances  and  would  have  an 
unadjusted  statutory  RQ  of  one-pound.  The 
Agency  is  also  proposing  today  to  adjust  the 
one-pound  statutory  RQ  for  CKD  hazardous 
waste. 

B.  Basis  for  Proposed  RQ  Adjustment 

EPA's  methodology  for  adjusting  the  RQs 
of  individual  hazardous  substances  begins 
with  an  evaluation  of  the  intrinsic  physical, 
chemical,  and  toxicological  properties  of 
each  hazardous  substance.  The  intrinsic 
properties  examined,  called  "primetry 
criteria",  are  aquatic  toxicity,  mammalian 
toxicity  (oral,  dermal,  and  inhalation), 
ignitability,  reactivity,  chronic  toxicity,  and 
potential  carcinogenicity. 

Generally,  for  each  intrinsic  property.  EPA 
ranks  the  hazardous  substance  on  a  five-tier 
scale,  associating  a  specific  range  of  values 
on  each  scale  with  an  RQ  value  of  1. 10, 100, 
1.000,  or  5,000  pounds.  Based  on  the  various 
primary  criteria,  the  hazardous  substance 
may  receive  several  tentative  RQ  values.  The 
lowest  of  the  tentative  RQs  becomes  the 
"primary  criteria  RQ"  for  that  substance. 

After  the  primary  criteria  RQ  is  assigned, 
the  substance  is  evaluated  further  for  its 
susceptibility  to  certain  degradative 


processes,  which  are  used  as  secondary  RQ 
adjustment  criteria.  These  natural 
degradative  processes  are  biodegradation, 
hydrolysis,  and  photolysis  (BHP).  If  a 
hazardous  substance,  when  released  into  the 
environment,  degrades  relatively  rapidly  to  a 
less  hazardous  form  by  one  or  more  of  the 
BHP  processes,  its  primary  criteria  RQ  is 
generally  raised  one  level.  Conversely,  If  a 
hazardous  substance  degrades  to  a  more 
hazardous  product  after  its  release,  the 
original  substance  is  assigned  an  RQ  equal  to 
the  RQ  for  the  more  hazardous  substance, 
which  may  be  one  or  more  levels  lower  than 
the  RQ  for  the  original  substance. 

The  standard  methodology  u^ed  to  adjust 
the  RQs  for  RCRA  hazardous  waste  streams 
differs  from  the  methodology  applied  to 
individual  hazardous  substances.  The 
procedure  for  assigning  RQs  to  RCRA  waste 
streams  is  based  on  an  analysis  of  the 
hazardous  constituents  of  the  wastestreams. 
The  constituents  of  each  RCRA  hazardous 
waste  stream  are  identified  in  40  CFR  part 
261,  Appendix  VII.  EPA  determines  an  RQ 
for  each  constituent  within  the  waste  stream 
and  establishes  the  lowest  RQ  value  of  these 
constituents  as  the  adjusted  RQ  for  the  waste 
stream.  Therefore,  in  today's  rule,  the  Agency 
is  proposing  a  one-pound  RQ  for  listed 
hazardous  CKD  waste  based  on  the  one-^ 
pound  RQs  for  arsenic  and  mercury  (i.e..  the 
two  constituents  within  this  waste  with  the 
lowest  RQ). 

C.  Application  of  the  CERCLA  Mixture  Rule 
to  Listed  Hazardous  CKD  Waste. 

Although  in  today's  rule  EPA  is  proposing 
a  one-pound  RQ  for  listed  hazardous  CKD 
waste,  EPA  is  also  proposing  to  modify  its 
interpretation  of  the  mixture  rule,  as 
described  below,  to  allow  facilities  to  use  the 
maximum  observed  concentrations  of  the 
constituents  within  listed  hazardous  CKD 
waste  in  determining  when  to  report  releases 
of  this  waste. 

For  listed  hazardous  CKD  waste,  where  the 
actual  concentrations  of  the  hazardous 
constituents  are  not  known,  EPA  is  today 
proposing  that  persons  managing  CKD  waste 
have  the  option  of  reporting  on  the  basis  of 
the  maximum  observed  concentrations  that 
have  been  identified  by  EPA  (see  Table  2 
below).  Thus,  although  actual  knowledge  of 
constituent  concentrations  may  not  be 
known,  constructive  knowledge  of  the  EPA- 
identified  maximum  concentrations  has  been 
assumed.  This  assumption  is  based  on  actual 
sampling  data,  specifically  the  maximum 
observed  concentrations  of  hazardous 
constituents  in  Listed  hazardous  CKD 
waste.-**  Table  2  below  identifies  the 


'**To  review  these  sampling  data,  see  Appendix 
E  of  Jhe  Technical  Background  Document — 
Analysis  of  CKD  Characteristics  and  Generation 
Data.' Office  of  Solid  Waste.  U.S.  EPA,  August  1994: 

Continued 
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hazardous  constituents  for  Listed  hazardous 
CKD  waste,  their  maximum  observed 


concentrations  in  parts  per  million  (ppm), 
the  constituents'  RQs,  and  the  number  of 


pounds  of  the  waste  needed  to  contain  an  RQ 
of  each  constituent. 


Table  2.— Pounds  Required  to  Contain  RQ  for  Each  Ck)NSTiTUENT  of  Listed  Hazardous  CKD  Waste 


Waste  stream  constitueat 


Maximum 
ppm 


CKD  

an^mony  . 
arsenic  ...', 

barium 

beiyNium .. 
cadmium  . 
chromium 

lead  

mercury  ... 

nickel 

selenium .. 

silver 

thalNwn  .... 


360 

•518 

1.402 

12 

1,540 

450 

7,390 

60 

110 

307 

58 

776 


RQ(lb) 


1 

5.000 

1 

1,000 

10 

10 

5,000 

10 

1 

100 

100 

1,000 

1,000 


Pounds  required 
to  contain  RQ 


13.888,889 

1,931 

713,267 

817,661 

6,494 

11.111.111 

1.353 

16,667 

909,091 

325,733 

17,271,157 

1,288,660 


259.63 

ac 

259.64 

259.65 


§259. 


For  example,  if  Listed  hazardous  CKD 
waste  is  released  from  a  fecility,  and  the 
actual  concentrations  of  the  waste's 
constituents  are  not  known,  it  may  be 
assumed  that  the  concentrations  will  not 
exceed  those  listed  above  in  Table  2.  Thus, 
applying  the  mixture  rule,  the  RQ  threshold 
for  lead  in  this  waste  is  1,353  poimds, 
assuming  the  maximum  concentration  listed 
in  Table  2.  Reporting  would  be  required  only 
when  an  RQ  or  more  of  any  hazardous 
constituent  is  released. 

Where  the  concentration  levels  of  all 
hazardous  constituents  are  known,  the 
traditional  mixtiue  rule  would  apply.  Under 
this  scenario,  if  the  actual  concentration  of 
lead  is  100  ppm.  100.000  pounds  of  the 
Listed  hazardous  CKD  waste  would  need  to 
be  released  to  reach  the  RQ  for  lead.  As 
applied  to  Listed  hazardous  CKD  waste, 
Q*A's  proposed  approach  reduces  the  burden 
of  notification  requirements  for  the  regulated 
community  and  adequately  protects  human 
health  and  the  environment. 

The  modified  interpretation  of  the  mixture 
rule  as  it  applies  to  Listed  hazardous  CKD 
waste  in  today's  proposal  is  consistent  with 
EPA's  approach  in  a  recent  final  rule  listing 
foiu-  petroleum  refining  wastes  (K169,  K170, 
K171.  and  K172)  as  RCRA  hazardous  wastes 
and  CERCLA  hazardous  substances  (See  63 
FR  42110.  August  6, 1998).  fa  that  rule,  the 
Agency  promulgated  a  change  in  its 
interpretation  of  the  mixture  rule  to  allow 
facilities  to  consider  the  maximum  observed 
concentrations  for  the  constituents  of  the 
petroletun  refining  wastes  in  determining 
when  to  ^port  releases  of  the  four  wastes. 
EPA  codified  this  change  to  its  mixture  rule 
interpretation  in  40  CFR  302.6(b)(1)  as  a  new 
subparagraph  (iii).  If  the  Agency  should  take 
the  rule  final,  EPA  will  revise  this  same 
subparagraph  to  extend  the  modified 
interpretation  of  the  mixture  rule  to  include 
Listed  hazardous  CKD  waste. 

D.  Unlisted  RCRA  Characteristic  Waste 

Kiln  dust  waste  that  is  beneficially  used 
(other  than  for  agricultiiral  purposes)  or 
managed  in  accordance  with  40  CFR  Part 


The  document  is  located  in  the  EPA  RIC  docket  No 
F-94-RCKA-FFFFF. 


259,  would  not  be  listed  as  a  RCRA 
hazardous  waste  or  CERCLA  hazardous 
substance  by  this  rulemaking.  Nevertheless, 
such  wastes  may  be  a  listed  hazardous  waste 
if  there  is  a  significant  violation  of  the  40 
CFR  Part  259  standards,  or  considered 
unlisted  CERCLA  hazardous  substances  (as 
described  in  40  CFR  302.4(b))  when  all  of  the 
following  conditions  are  met: 

(1)  the  waste  is  a  solid  waste,  as  defined 
by  40  CFR  261.2; 

(2)  the  waste  is  not  excluded  from 
regulation  as  a  hazardous  waste  under  40 
CFR  261.4(b);  and, 

(3)  the  waste  exhibits  any  of  the 
characteristics  (i.e.,  ignitability,  corrosivity, 
reactivity,  or  toxicity)  of  a  RCRA  hazardous 
waste  (defined  in  40  CFR  261.20  through 
261.24). 

Under  proposed  revisions  to  40  CFR 
261.4(b)  included  m  today's  rule,  most  CKD 
wastes  have  been  excluded  from  regulation 
as  a  hazardous  waste.  Of  the  CKD  wastes  that 
are  not  excluded,  few  are  expected  to  exhibit 
RCRA  characteristics.  As  stated  elsewhere  in 
this  preamble,  cement  kifa  dust  itself  does 
not  exhibit  the  RCRA  hazardous  waste 
characteristic  of  corrosivity,  and  the  waste 
exhibits  the  toxicity  characteristic 
infrequently,  and  only  for  certain  metals. 
Therefore,  CKD  waste  only  rarely  is  expected 
to  qualify  as  a  RCRA  characteristic  waste 
and,  thus,  an  unlisted  CERCLA  hazardous 
substance. 

For  the  reasons  set  out  in  this 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  Part  259  is  added  to  read  as  follows: 

PART  2S8-MANAGEMENT 
STANDARDS  FOR  CEMENT  KILN 
DUSTWASTE 

Subpart  A— General  Provisions 

Sec. 

259.1  Purpose,  scope,  and  applicability. 

259.2  Definitions. 
259.3-259.9    [Reserved) 


Subpsrt  B-4.oeslion  Restrictions 

259.10  Placement  above  the  natural  water 
table. 

259.11  Floodplains. 

259.12  Wetlands. 

259.13  Fault  areas. 

259.14  Seismic  impact  zones. 

259.15  Unstable  areas. 

259.16  Karst  terrains. 

259.17  Regulation  of  agricultiual  use. 
259.18-259.19    (Reserved] 

Subpart  C— Air  Criteria 

259.20  Air  criteria  for  tanks,  containers,  or 
buildings. 

259.21  Air  criteria  for  trucks  transporting 
cement  kifa  dust. 

259.22  Air  criteria  for  landfills. 

259.23  Recordkeeping  requirementa. 
259.24-259.29    [Reserved] 

Subpart  D— Design  Critsria 

259.30    Design  criteria. 
259.31-259.39    [Reserved] 

Subpart  E— Qround-Watsr  Monitoring  snd 
Correctivs  Action 

259.40  Applicability. 

259.41  Ground-water  monitoring  systems. 

259.42  [Reserved] 

259.43  Ground-water  sampling  and  analysis 
requirementa. 

259.44  Detection  monitoring  program. 
Assessment  monitoring  program. 
Assessment  of  corrective  measures. 
Selection  of  remedy, 
faiplementation  of  the  corrective 

action  program. 

259.49  [Reserved] 

Subpart  F— Closure  and  Post-Ciosurs  Care 

259.50  Closure  criteria. 

259.51  Post-closiue  care  requirementa. 
259.52-259.59    [Reserved] 

Subpart  Q— Financial  Assurance  Critoria 

259.60  Applicability. 

259.61  Ffaancial  assurance  for  closiue. 

259.62  Fmancial  assurance  for  post-closure 
care. 


259.45 
259.46 
259.47 
259.48 


exist 

(c)' 
mana 
of  pu^ 
asot 
pa 

{d)i 


receii; 
this] 


ontain  an  RQ 


Vaste 


inds  required 
contain  RQ 


13,888,889 

1.931 

713,267 

817.661 

6,494 

11.111.111 

1,353 

16,667 

909.091 

325,733 

17,271,157 

1.288.660 


ns 

tural  water 


aluse. 

ntainers.  or 
insporting 

lents. 


toringand 

ig  systems. 

and  analysis 

ogram. 
program. 
)  measures. 

arrective 

(MureCar* 

iments. 

( Cfltofii 

:losure. 
KMt-closura 


259.63 


259.64 
259.65 


ac  ion 


Federal  Register /Vol.  64,  No.  161 /Friday,  August  20.  1999 /Proposed  Rules 


45679 


Financial  assurance  for  corrective 


Allowable  mechanisms. 
Discounting. 


Appennix  I  to  Part  259 — Constituents  for 
Detectj  bn  Monitoring 

Autbfrity:  42  U.S.C.  6912(a),  6912(b)(3)(C) 
and6Sa4(x]. 

Subpi  lit  A — General  Provisions 
§259.1 '  Purpose,  scope,  and  applicability. 

(a)  t^e  purpose  of  this  part  is  to 
establuh  minimum  national  criteria  for 
all  ceinent  kiln  dust  waste  landfill 
(CKDtF)  units.  These  minimum 
natioii^  criteria  ensure  the  protection  of 
humai]|  health  and  the  environment. 

(b)  RJBgulations  in  this  part  apply  to 
any  cb^ent  kiln  dust  (CKD)  waste 
actively  managed  [90  days  after  the 
effective  date  of  the  final  rule],  except 
as  othiarwise  specifically  provided  in 
paragY^ph  (d)  of  this  section,  including 
CKD  i^anaged  in  new  CKDLF  units, 
existi^  CKDLF  imits,  and  expansions. 

(c)  These  criteria  do  not  apply  to  CKD 
managed  prior  to  90  days  after  the  date 
of  publication  of  the  final  rule,  except 
as  othiarwise  specifically  provided  in 
paragraph  (d)  of  this  section. 

(d)  C2KDLF  imits  that  receive  waste 
after  the  date  of  publication  of  this 
proposal,  but  stop  receiving  waste 
before  [the  effective  date  of  the  final 
rule],  are  exempt  from  all  the 
requirements  of  this  part  259,  except  the 
final  c^tver  requirement  specified  in 

§  259.|^.  The  final  cover  must  be 
install^  within  six  months  of  last 
receipt  of  CKD  waste.  Units  described  in 
this  pWagraph  that  do  not  have  a 
complete  cover  installation  within  this 
six  month  period  will  be  subject  to  all 
of  the  requirements  of  this  part  259, 
unles$  otherwise  specified. 

(e)  The  compliance  date  for  all 
requitsments  of  this  part  259,  imless 
other^se  specified,  is  [two  years  after 
the  e^k:tive  date  of  the  final  rule],  for 
all  CIulLF  units  that  receive  waste  after 
[the  epective  date  of  the  final  rule]. 

(f)  Nothing  in  this  part  prevents, 
restricts,  or  regulates  the  beneficial  use 
of  CKp  as  a  stabilizer  or  soUdifier 
duringj  RCRA  cleanups  imder  sections 
3004(U),  3004(v)  and  3008(h),  CERCLA 
response  actions  that  are  carried  out  in 
accordance  with  the  requirements  of  40 
CFR  Pirt  300— the  National  Oil  and 
Hazaitdous  Substances  Pollution 
Contirigency  Plan  (NCP),  or  when  the 
EPA  |(^onal  Adnoinistrator  (or  the 
State,  in  authorized  States)  finds  that 
the  beneficial  use  of  CKD  in  other  cases 
for  ren^edial  purposes  is  protective  of 
humm  health  and  the  environment. 


§259.2    Definitions. 

This  section  contains  definitions  for 
terms  that  appear  throughout  this  part; 
additional  definitions  appear  in  the 
specific  sections  to  which  they  apply. 

Active  life  means  the  periodf  of 
operation  beginning  with  the  initial  ' 
receipt  of  CKD  waste  and  ending  at 
completion  of  closure  activities  in 
accordance  with  §  259.50. 

Active  management  means  a  facility 
or  tmit  that  receives  CKD  waste  and  that 
has  not  been  closed  in  accordance  with 
§259.50. 

Aquifer  means  a  geological  formation, 
group  of  formations,  or  portion  of  a 
formation  capable  of  yielding  significant 
quantities  of  ground  water  to  wells  or 
springs. 

Beneficial  Use  of  CKD  means  the 
substitution  of  CKD  for  another  product 
based  on  similar  properties.  For 
purposes  of  today's  proposed  rule, 
beneficial  use  of  CKD  includes,  but  is 
not  restricted  to,  waste  stabilization  and 
general  construction  (e.g.,  off-site 
management  of  CKD  as  surface  material 
in  luipaved  roads  and  parking  lots). 

Carbonate  terrain  means  terrain 
composed  of  carbonate  bedrock  (e.g.. 
limestone  or  dolomite)  that  consists 
chiefly  of  carbonate  minerals  such  as 
calcite  and  dolomite.  In  addition  to 
liniestone  and  dolomite,  carbonate 
terrains  may  also  contain  variable 
amoimts  of  aliuninous  shale,  calcareous 
muds,  and  sands. 

Cement  kiln  dust  waste  (CKD)  means 
the  fine  particulate  solids,  associated 
with  the  production  of  Portland  cement, 
which  are  collected  by  air  pollution 
control  devices  used  to  clean  the  kiln 
exhaust. 

Cement  kiln  dust  waste  landfill 
(CKDLF)  unit  means  a  discrete  area  of 
land  or  an  excavation  that  receives  CKD 
waste,  and  that  is  not  a  land  application 
imit,  surface  impoundment,  waste  pile, 
as  those  terms  are  defined  imder  §  257.2 
of  this  chapter,  or  injection  well  as 
defined  by  40  CFR  Parts  144  and  146. 
A  CKDLF  unit  may  receive  other  types 
of  non-hazardous  industrial  wastes, 
such  as  kiln  brick,  construction  debris, 
mining  overbiuden  and  other 
commercial  solid  waste  (as  defined  in 
§  258.2  of  this  chapter).  A  CKDLF  unit 
may  be  a  new  CKDLF  unit,  an  existing 
CKDLF  imit,  or  an  expansion  of  an 
existing  CKDLF  unit. 

EPA  negional  Administrator  means 
the  chief  administrative  officer  of  the 
EPA  Region  responsible  for 
implementing  the  Subtitle  C  solid  waste 
permit  program.  This  reference  only 
applies  to  a  State  that  has  not  chosen  to 
create  a  CKD  regulatory  program  imder 
State  law.  In  States  with  an  authorized 
RCRA  program,  all  references  to  the 


EPA  Regional  Administrator  should  be 
read  as  referring  to  the  State  Director,  or 
other  State  official  responsible  for 
implementing  the  CKD  regulatory 
program. 

Existing  CKDLF  unit  means  any 
cement  kiln  dust  waste  landfill  unit  that 
is  receiving  CKD  as  of  90  days  after  the 
effective  date  of  the  final  rule.  Waste 
placement  must  be  consistent  with  past 
operating  practices  or  operating 
practices  modified  to  ensiue  good 
management. 

Facility  means  all  contiguous  land 
and  structures,  other  appiulenances. 
and  improvements  on  the  land  used  for 
the  disposal  of  CKD. 

Ground  water  means  water  below  the 
land  siu-face  in  a  zone  of  saturation. 

Expansion  m«wns  a  lateral  or  vertical 
expansion  of  the  waste  boundaries  of  an 
existing  CKDLF  unit. 

Leacnate  means  a  liquid  that  has 
passed  through  or  emerged  from  CKD 
and  contains  soluble,  suspended,  or 
miscible  materials  removed  from  such 
waste. 

New  CKDLF  unit  means  any  cement 
kiln  dust  landfill  unit  or  lateral 
expansion  of  an  existing  CKDLF  unit, 
that  has  not  received  waste  prior  to  90 
days  after  the  effective  date  of  the  final 
rule. 

Person(s)  managing  CKD  waste  means 
any  person  responsible  for  transport, 
disposal  or  sale  of  any  CKD  waste, 
including  owners  and  operators  of  CKD 
waste  landfills. 

Aun-q^  means  any  rainwater, 
leachate,  or  other  liquid  that  drains  over 
land  from  any  part  of  a  fecility. 

Run-on  means  any  rainwater, 
leachate,  or  other  liquid  that  drains  over 
land  onto  any  part  of  a  facility. 

Saturated  zone  means  that  part  of  the 
earth's  crust  in  which  all  voids  are  filled 
with  water. 

Uppermost  aquifer  m^ns  the  geologic 
formation  nearest  the  natural  ground 
surfoce  that  is  an  aquifer,  as  well  as, 
lower  aquifers  that  are  hydraulically 
interconnected  with  this  aquifer  within 
the  focility's  property  boundary.  This 
definition  specifically  includes 
discontinuous  aquifers  which  are 
perched. 

Waste  management  unit  boundary 
means  a  vertical  surface  located  at  the 
hydraulically  downgradient  limit  of  the 
imit.  This  vertical  siuface  extends  down 
into  the  uppermost  aquifer. 

§§250.3-^59.9    [Rasarvad] 

Subpart  B— luicatlon  Restrictions 

§259.10    Placamant  above  tha  natural 


(a)  CKD  must  be  managed  in  a  CKDLF 
unit  with  a  base  that  is  located  above 
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the  upper  limit  of  the  natural  water 
table. 

(b)  For  purposes  of  this  section 
natuml  water  table  means  the  natural 
level  at  which  water  stands  in  a  shallow 
well  open  along  its  length  and 
penetrating  the  surficial  deposits  just 
deeply  enough  to  encounter  standing 
water  at  the  bottom.  This  level  is 
uninfluenced  by  ground-water  pumping 
or  other  engineered  activities. 

1 299.11  Floodptoins. 

(a)  CKD  shall  not  be  managed  in  a 
CKDLF  imit  located  in  a  100-year 
floodplain  imless  a  demonstration  is 
made  to  the  EPA  Regional 
Administrator  that  the  unit  will  not 
restrict  the  flow  of  the  100-year  flood, 
reduce  the  temporary  water  storage 
capacity  of  the  floodplain,  or  result  in 
washout  of  solid  waste  so  as  to  pose  a 
hazard  to  human  health  and  the 
environment.  The  person  managing 
CKD  waste  must  place  a  demonstration 
in  the  operating  record  and  notify  the 
EPA  Regional  Administrator  that  the 
demonstration  has  been  placed  in  the 
operating  record. 

(b)  For  purposes  of  this  Section: 

(1)  Floodplain  means  the  lowland  and 
relatively  flat  areas  adjoining  inland  and 
coastal  waters,  including  flood-prone 
areas  of  ofEshore  islands,  that  are 
inimdated  by  the  100-year  flood. 

(2)  100-year  flood  means  a  flood  that 
has  a  1 -percent  or  greater  chance  of 
recurring  in  any  given  year  or  a  flood  of 
a  magnitude  equaled  or  exceeded  once 
in  100  years  on  the  average  over  a 
significantly  long  period. 

(3)  Washout  means  the  carrying  away 
of  sohd  waste  by  waters  of  the  base 
flood. 

5259.12  Wetlands. 

(a)  CKD  shall  not  be  managed  in 
CKDLF  units  located  in  wetlands, 
unless  the  following  demonstrations  are 
made  to  the  EPA  Regional 
Administrator 

(1)  Where  applicable  under  section 
404  of  the  Clean  Water  Act  or  applicable 
State  wetlands  laws,  the  presumption 
that  a  practicable  alternative  to  the 
proposed  landfill  is  available  which 
does  not  involve  wedands  is  clearly 
rebutted: 

(2)  The  construction  and  operation  of 
the  CKDLF  unit  will  not: 

(i)  Cause  or  contribute  to  violations  of 
any  applicable  State  water  quality 
standard, 

(ii)  Violate  any  applicable  toxic 
effluent  standard  or  prohibition  under 
section  307  of  the  Clean  Water  Act, 

(iii)  Jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 


adverse  modification  of  a  critical 
habitat,  protected  imder  the  Endangered 
Species  Act  of  1973,  and 

(iv)  Violate  any  requirement  under  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972  for  the 
protection  of  a  marine  sanctuary; 

(3)  The  CKDLF  unit  will  not  cause  or 
contribute  to  significant  degradation  of 
wetlands.  The  integrity  of  the  CKDLF 
imit  and  its  ability  to  protect  ecological 
resources  must  be  demonstrated  by 
addressing  the  following  factors: 

(i)  Erosion,  stability,  and  migration 
potential  of  native  wetland  soils,  muds 
and  deposits  used  to  support  the  CKDLF 
unit; 

(ii)  Erosion,  stability,  and  migration 
potential  of  dredged  and  fill  materials 
used  to  support  tihe  CKDI.F  unit; 

(iii)  The  volume  and  chemical  nature 
of  the  waste  managed  in  the  CKDLF 
unit; 

(iv)  Impacts  on  fish,  wildlife,  and 
other  aquatic  resources  and  their  habitat 
from  release  of  the  solid  waste; 

(v)  The  potential  effects  of 
catastrophic  release  of  waste  to  the 
wetland  and  the  resulting  impacts  on 
the  environment;  and 

(vi)  Any  additional  factors,  as 
necessary,  to  demonstrate  that 
ecological  resources  in  the  wetland  are 
sufficiently  protected. 

(4)  To  the  extent  required  under 
section  404  of  the  Clean  Water  Act  or 
applicable  State  wetlands  laws,  steps 
have  been  taken  to  attempt  to  achieve 
no  net  loss  of  wetlands  (as  defined  by 
acreage  and  function)  by  first  avoiding 
impacts  to  wetlands  to  the  maximum 
extent  practicable  as  required  by 
paragraph  (a)(1)  of  this  Section,  then 
minimizing  unavoidable  impacts  to  the 
maximum  extent  practicable,  and  finally 
offsetting  remaining  unavoidable 
wetland  impacts  through  all  appropriate 
and  practicable  compensatory 
mitigation  actions  (e.g.,  restoration  of 
existing  degraded  wetlands  or  creation 
of  man-made  wetlands);  and  (5) 
Sufficient  information  is  available  to 
make  a  reasonable  determination  with 
respect  to  these  demonstrations. 

(d)  For  purposes  of  this  section, 
wetlands  means  those  areas  that  are 
defined  in  40  CFR  232.2(r). 

(c)  Nothing  in  this  section  affects  the 
applicability  of  any  other  statute  or     - 
regulation  affecting  management  of  CKD 
in  wetlands,  including  the  permitting 
requirements  imder  section  404  of  the 
Clean  Water  Act. 


§259.13    Pautti 

(a)  CKD  shall  not  be  managed  in  a 
CKDLF  unit  located  within  200  feet  (60 
meters)  of  a  fault  that  has  had 
displacement  in  Holocene  time  imless  a 


demonstration  is  made  to  the  EPA 
Regional  Administrator  that  an 
alternative  setback  distance  of  less  than 
200  feet  (60  meters)  will  prevent  damage 
to  the  structiuBl  integrity  of  the  CKDLF 
unit  and  will  be  protective  of  human 
health  and  the  environment, 
(b)  For  the  piuposes  of  this  section: 

(1)  Fau7(  means  a  fracture  or  a  zone 
of  fiactures  in  any  material  along  which 
strata  on  one  side  have  been  displaced 
with  respect  to  that  on  the  other  side. 

(2)  Displacement  means  the  relative 
movement  of  any  two  sides  of  a  fault 
measured  in  any  direction. 

(3)  Holocene  means  the  most  recent 
epoch  of  the  Quaternary  period, 
extending  firom  the  end  of  the 

1  l61StGC6n6  i_(pOCil  iO  tiiv  yitiScux, 

f  259.1 4    Seismic  impact  zones. 

(a)  CKD  shall  not  be  managed  in 
CKDLF  units  located  in  seismic  impact 
zones,  unless  a  demonstration  is  made 
to  the  EPA  Regional  Administrator  that 
all  containment  structiues,  including 
liners,  leachate  collection  systems,  and 
siuface  water  control  systems,  are 
designed  to  resist  the  maximum 
horizontal  acceleration  in  lithified  earth 
material  for  the  site.  The  person 
managing  CKD  waste  must  place  the 
demonstration  in  the  operating  record 
and  notify  the  EPA  Regional 
Administrator  that  it  has  been  placed  in 
the  operating  record. 

(b)  For  the  purposes  of  this  Section: 

(1)  Seismic  impact  zone  means  an 
area  with  a  ten  percent  or  greater 
probability  that  the  maximum 
horizontal  acceleration  in  lithified  earth 
material,  expressed  as  a  percentage  of 
the  earth's  gravitational  pxdl  (g),  will 
exceed  O.lOg  (i.e.,  98.0  centimeters  per 
second  per  second)  in  250  years. 

(2)  Maximum  horizontal  acceleration 
in  lithified  earth  material  means  the 
maximum  expected  horizontal 
acceleration  depicted  on  a  seismic 
hazard  map,  with  a  90  percent  or  greater 
probability  that  the  acceleration  will  not 
be  exceeded  in  250  years,  or  the 
maximum  expected  horizontal 
acceleration  based  on  a  site-specific 
seismic  risk  assessment. 

(3)  Lithified  earth  material  means  all 
rock,  including  all  naturally  occurring 
and  naturally  formed  aggregates  or 
masses  of  minerals  or  small  particles  of 
older  rock  that  formed  by  crystallization 
of  magma  or  by  induration  of  loose 
sediments.  This  term  does  not  include 
man-made  materials,  such  as  fill, 
concrete,  and  asphalt,  or  unconsolidated 
earth  materials,  soil,  or  regolith  lying  at 
or  near  the  earth  surface. 
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§  259.1  $<   Unstable  areas. 

(a)  CKD  shall  not  be  managed  in 
CKDLF  units  located  in  an  unstable  area 
unlessi  i  demonstration  is  made  to  the 
EPA  Riaigional  Administrator  that 
enginej^ring  measures  have  been 
incorpi^rated  into  the  CKDLF  unit's 
design'  to  ensure  that  the  integrity  of  the 
structutal  components  of  the  CKDLF 
unit  wjill  not  be  disrupted.  The  person 
managji&g  CKD  waste  must  place  the 
demon3tration  in  the  operating  record 
and  notify  the  EPA  Regional 
Administrator  that  it  has  been  placed  in 
the  op^ting  record.  The  following 
factors,  at  a  minimum,  must  be 
considered  when  determining  whether 
an  areijis  unstable: 

(1)  dip-site  or  local  soil  conditions 
uiat  mja^'  rGSuAt  in  sigm«Acant  diAAcrcntial 
settling 

(2)  Qp-site  or  local  geologic  or 
geomoltjphologic  features;  and 

(3)  On-site  or  local  human-made 
featiu^  or  events  (both  surface  and 
subsuir&ce). 

(b)  For  purposes  of  this  Section: 

(1)  Unstable  area  means  a  location 
that  is  Susceptible  to  natural  or  human- 
inducefl  events  or  forces  capable  of 
impai^itag  the  integrity  of  some  or  all  of 
the  la4^11  structural  components 
responsible  for  preventing  releases  from 
a  landjEiU.  Unstable  areas  can  include 
poor  f^^indation  conditions,  areas 
susceptible  to  mass  movements,  and 
karst  t^rains. 

(2)  ^^ructuml  components  means 
liners,;  leachate  collection  systems,  final 
covers,  nm-on/nm-off  systems,  and  any 
other  component  used  in  the 
constrliction  and  operation  of  the 
CKDLF  that  is  necessary  for  protection 
of  hujnen  health  and  the  environment. 

(3)  t(bor  foundation  conditions  means 
those  kfeas  where  features  exist  which 
indica^0  that  a  natural  or  himaan- 
induc^d  event  may  result  in  inadequate 
foundipon  support  for  the  structural 
comppPents  of  a  CKDLF  unit. 

(4)  A\peas  susceptible  to  mass 
moveippnt  means  those  areas  of 
influe^e  (i.e.,  areas  characterized  as 
having  Wn  active  or  substantial 
possiMlity  of  mass  movement)  where 
the  movement  of  earth  material  at, 
beneau,  or  adjacent  to  the  CKDLF  unit, 
because  of  natural  or  hiunan-induced 
events,  results  in  the  downslope 
transport  of  soil  and  rock  material  by 
means  of  gravitational  influence.  Areas 
of  mass  movement  include,  but  are  not 
limite({  to,  landslides,  avalanches, 
debrisi  slides  and  flows,  soil  Auction, 
block  Riding,  and  rock  fall. 
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(a) 
CKDLF 


CCD 


Karst  terrains, 
shall  not  be  managed  in 
units  located  in  karst  terrain 


unless  a  demonstration  is  made  to  the 
EPA  Regional  Administrator  that 
engineering  measures  have  been 
incorporated  into  the  CKDLF  unit's 
design  to  ensure  that  the  integrity  of  the 
structural  components  of  the  CKDLF 
unit  vtrill  not  be  disrupted.  The  person 
managing  CKD  waste  must  place  the 
demonstration  in  the  operating  record 
and  notify  the  EPA  Regional 
Administrator  that  it  has  been  placed  in 
the  operating  record.  The  following 
factors,  at  a  minimum,  must  be 
considered  when  determining  whether  a 
terrain  is  karstic: 

(1)  On-site  or  local  geologic  or 
geomorphologic  featiu'es; 

(2)  On-site  or  local  soil  conditions 
that  may  result  in  significant  differential 
settling.  coUanse.  or  ouncture  of  a 
landfill  liner; 

(3)  On-site  hydrology,  including  the 
character  and  direction  of  groimd-water 
flow  and  points  of  discharge  for  the 
karst  groimd-water  basin  the  facility 
may  affect;  and 

(4)  On-site  or  local  human-made 
features  or  events  (both  surfece  and 
subsurface). 

(b)  For  purposes  of  this  Section: 

(1)  Karst  terrains  means  areas  wherfe 
karst  landscape,  with  its  characteristic 
hydrogeology  and/or  landiprms  are 
developed.  In  karst  terrain,  ground- 
water flow  generally  occurs  through  an 
open  system  with  both  diffuse  and 
conduit  flow  end  member  components, 
and  typically  has  rapid  ground-water 
flow  velocities  whidi  exceed  Darcian 
flow  velocities.  Composed  of  limestone, 
dolomite,  gypsimi  and  other  soluble 
rock,  karst  terrain  typically  has  well 
developed  secondary  porosity  enhanced 
by  dissolution.  Landforms  found  in 
karst  terrain  include,  but  are  not  limited 
to,  sinkholes,  sinking  streams,  caves, 
springs  and  blind  valleys.  Karst  terrains 
always  include  one  or  more  springs  for 
each  ground-water  basin,  and 
underground  streams  except  where 
ground-water  flow  is  diffuse  or  the  host 
rock  has  megaporosity. 

(2)  Structural  components  means 
liners,  leachate  collection  systems,  final 
covers,  nm-on/run-off  systems,  and  any 
other  component  used  in  the 
construction  and  operation  of  the 
CKDLF  that  is  necessary  for  protection 
of  human  health  and  the  environment. 

(3)  Conduit  flow  means  nonlinear  to 
turbulent  ground-water  flow  through  an 
integrated  system  of  conduits  which 
behave  hydraulically  as  a  system  of 
pipes.  Conduit  flow  is  typical  of  ground- 
water flow  through  thick,  massive 
soluble  rock  such  as  limestone,  where 
groimd  water  is  concentrated,  flow  is 
rapid  and  specific  discharges  are  high. 
Turbulent  conduit  flow  can  be  initiated 


in  fiactiues  as  thin  as  5  to  10 
millimeters. 

(4)  Darcian  flow  means  ground-water 
flow  which  follows  Darcy's  law,  where 
the  specific  discharge  is  proportional  to 
the  hydraulic  gradient.  Darcian  ground- 
water flow  is  typically  linear  and 
laminar,  travels  ft-om  1  x  10  "  "  to  1  x 
102  centimeters  per  second,  and  is 
characteristic  of  ground-water  flow 
through  granular  porous  media. 

(5)  Diffuse  flow  means  groimd-water 
flow  which  is  laminar  and  slow  (within 
the  range  of  Darcian  flow  velocities) 
through  a  system  of  joints  and  bedding 
planes  that  have  had  minimal  solution 
enlargement. 

§  259.1 7    Regulation  of  agricultural  use. 

CKD  shall  not  be  used  for  aericultura! 
purposes  tinless  the  CKD  is  mixed  with 
sewage  sludge  and  subject  to  40  CFR 
Part  503  standards,  or  the  waste  meets 
the  following  requirements: 

(a)  CKD  must  not  contain  the  toxic 
constituents  arsenic,  cadmium,  lead, 
and  thallium  in  excess  of  the  following 
limits:  arsenic — 13  mg/kg,  cadmium — 
22  mg/kg,  lead— 1500  mg/kg,  and 
thalliimi — 15  mg/kg. 

(b)  CKD  must  not  contain  chlorinated 
dioxins  and  furans  in  excess  of  40  parts 
per  trillion  toxicity  equivalent  (TEQ). 

(c)  CKD  destined  for  agricultural  use 
must  be  sampled  and  analyzed  by  the 
generator  prior  to  shipment  for 
agriciiltural  use  to  determine  whether 
the  waste  has  concentrations  of  toxic 
constituents  in  excess  of  those 
established  in  paragraphs  (a)  and  (b)  of 
this  section. 

(d)  For  all  CKD  shipped  for  beneficial 
agricultural  use,  the  person  generating 
CKD  waste  shall  place  in  the  operating 
record  a  notation  listing  the  amoimt  of 
CKD  shipped  and  a  letter  of  certification 
signed  by  a  company  representative 
verifying  compliance  with  the 
provisions  specified  under  paragraphs 
(a)  and  (b)  of  this  section. 

(e)  For  purposes  of  this  section, 
agricultural  use  is  defined  as  use  of  CKD 
as  an  agricultural  lime  substitute  for  the 
purpose  of  amending  the  soil  to 
optimize  pH  or  to  promote  the  growth 
of  crops  or  other  foodstuffs.  The  Agency 
restricts  this  definition  of  use  to  CKD 
produced  for  use  by  the  general  public 
and  not  for  the  exclusive  use  of  the 
owner  or  operator  of  the  facility  which 
generates  the  CKD  waste. 

§§259.18-259.19    [Reserved] 
Subpart  O— Air  Criteria 

§  259.20    Air  criteria  for  tanlts,  containsfs, 
or  buildings. 

(a)  This  section  applies  to  cement  kiln 
dust  waste  placed  in  temporary  storage. 
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Such  CKD  must  be  covered  or  otherwise 
managed  to  control  wind  dispersal  of 
dusts,  or  stored  in  tanks,  containers  or 
buildings  that  meet  the  following 
minimum  standards: 

(1)  The  tank,  container,  or  bxiilding 
should  be  an  engineered  structure  with 
a  hiunan-made  floor,  walls,  and  a  roof 
all  of  which  prevent  water  from 
reaching  the  stored  CKD  and  are  made 
of  non-earthen  materials  providing 
stnictiiral  support. 

(2)  The  tank,  container,  or  building 
must  be  bee  standing  and  not  a  surface 
impoundment  (as  defined  in  40  CFR 
257.2),  be  manufactured  of  a  material 
suitable  for  storage  of  its  contents,  and 
meet  appropriate  specifications  such  as 
those  established  l^  either  ASTM.  API. 
or  UL  standards. 

(b)  For  purposes  of  this  section, 
temporary  storage  means  iaterim  storage 
of  CICD  designated  for  recycling,  sale  or 
final  disposal. 

(c)  Alternative  measiues  for  fugitive 
dust  control  may  be  approved  by  the 
EPA  Regional  Administrator  if  a 
demonstration  is  made  to  the  EPA 
Regional  Administrator  that  the 
alternative  measures  are  at  least  as 
efiiactive  in  controlling  wind  dispersal 
of  CKD  as  the  minimum  standards 
defined  in  paragraph  (a)  of  this  section. 
The  person  managing  C3CD  waste  must 
place  the  demonstration  in  the  operating 
reccnd  and  notify  the  EPA  Regional 
Administrator  that  it  has  been  placed  in 
the  operating  record. 

f2S0^    Afcr  criteria  for  trudatninaporting 
OMDMit  Uln  dust 

(a)  CKD  waste  transported  in  trucks  or 
other  vehicles  must  be  covered  or 
otherwise  managed  to  control  wind 
dispersal  of  diist. 

(d)  Alternative  measiues  for  fugitive 
dust  control  may  be  approved  by  the 
EPA  Regional  Administrator  if  a 
demonstration  is  made  to  the  EPA 
Regional  Administrator  that  the 
alternative  measures  are  at  least  as 
effiective  in  controlling  wind  dispersal 
of  CKD  as  the  standards  defined  ia 
paragraph  (a)  of  this  section.  The  person 
managing  CKD  waste  must  place  die 
demonstration  in  the  operating  record 
and  notify  the  EPA  Regional 
Administrator  that  it  has  been  placed  in 
the  operating  record. 

f2S0^    AhrcritMtaforlMNffills. 

(a)  CKD  disposed  in  all  CKDLF  units 
must  be  managed  in  a  manner  that  does 
not  violate  any  applicable  requirements 
developed  imder  a  State 
Implementation  Plan  (SIP)  approved  or 
promulgated  by  the  Administrator 
pursuant  to  section  110  of  the  Clean  Air 
Act.  as  amended. 


(b)  CKD  must  be  disposed  in  CKDLF 
imits  and  expansions  constructed  so 
that  such  CKD  is: 

(1)  Covered  or  otherwise  managed  to 
control  wind  dispersal  of  dust,  or 

(2)  Emplaced  as  conditioned  CKD  to 
control  wind  dispersal,  and 

(3)  Covered  with  a  sufficient  thickness 
of  earthen  material  at  the  end  of  each 
operating  day,  or  at  more  frequent 
intervals  if  necessary,  except  as 
provided  in  paragraph  (d)  of  this 
section,  to  control  blowing  dust. 

(c)  For  purposes  of  this  section 
conditioned  CKD  means  cement  kiln 
dust  that  has  been  compacted  in  the 
field  at  appropriate  moisture  content 
using  moderate  to  heavy  equipment  to 
attain  95%  of  the  standard  Proctor 
maximum  dry  density  value  according 
to  ASTM  D  eya  or  D  laa/  test  methods. 

(d)  Alternative  measures  for  fugitive 
dust  control  may  be  approved  by  the 
EPA  Regional  Administrator  if  a 
demonstration  is  made  to  the  EPA 
Regional  Administrator  that  the 
alternative  measures  are  at  least  as 
effective  in  controlling  wind  dispersal 
of  CKD  as  the  minimum  standards 
defined  in  paragraphs  (a),  (b).  and  (c)  of 
this  section.  The  person  managing  CKD 
waste  must  place  the  demonstration  in 
the  operating  record  and  notify  the  EPA 
Regional  Administrator  that  it  has  been 
placed  in  the  operating  record. 

S  250.23    ftoeordkMping  raquirMiwnt*. 
(a)  An  operating  record  of  a  CKDLF 
imit  must  be  retained  at  the  facility  and/ 
or  in  an  alternative  location  approved 
by  the  EPA  Regional  Administrator.  The 
following  information  must  be  recorded 
in  the  operating  record  as  it  becomes 
available: 

(1)  Any  notification  of  violation 
required  under  paragraph  (c)  of  this 
section; 

(2)  Any  certification  of  compliance 
required  under  paragraph  (d)  of  this 
section; 

(3)  Any  location  restriction 
demonstration  required  under  Subpart 
B; 

(4)  Any  CKDLF  unit  design 
documentation; 

(5)  Any  demonstration,  certification, 
finding,  monitoring,  testing,  or 
analytical  data  required  by  Subpart  E; 

(6)  Any  demonstration,  certification, 
testing,  or  analytical  data  required  by 
§  259.17(d); 

(7)  Any  plans  for  selected  remedies  as 
reauired  by  §  259.47; 

(8)  Closure  and  post-closure  care 
plans  and  any  monitoring,  testing,  or 
analytical  data  as  required  by  §§  259.50 
and  259.51;  and 

(9)  Any  cost  estimates  and  financial 
assurance  documentation  required  by 
Subpart  G  of  this  part  G. 


(b)  The  person  managing  CKD  waste 
must  notify  the  EPA  Regional 
Administrator  when  the  documents 
from  paragraph  (a)  of  this  section  have 
been  placed  or  added  to  the  operating 
record,  and  all  information  contained  in 
the  operating  record  must  be  made 
available  for  inspection  by  the  public  at 
all  reasonable  times,  and  furnished 
upon  request  to  the  EPA  Regional 
Administrator. 

(c)  The  person  managing  CKD  waste 
must  notify  the  EPA  Regional 
Administrator,  in  a  letter  signed  by 
company  management,  whenever  any 
standard  of  this  rule  is  violated. 

(d)  The  person  managing  CKD  waste 
must  submit  a  certification  to  the  EPA 
Regional  Administrator,  signed  by 
rnmnanv  manaonmpnt  nnro  «arb  v«ar' 
throughout  the  active  life  and  post- 
closiue  care  period  that  a  new  or 
existing  CKDLF  unit  is  in  compliance 
with  the  air  criteria,  ground-water 
monitoring,  and  corrective  action 
provisions  of  subparts  C  and  E  of  this 
part;  and  throughout  the  active  life  of 
the  facility  that  all  CKD  managed  on-site 
or  sent  off-site  for  beneficial  use  is 
disposed  in  compliance  with  all 
applicable  provisions  of  this  part.  The 
certification  must  also  certify  that  all 
records  from  paragraph  (a)  of  this 
section  are  properly  maintained  and 
available  to  the  public  in  accordance 
with  the  provisions  of  paragraph  (b)  of 
this  section. 

(e)  The  EPA  Regional  Administrator 
can  set  alternative  schedules  for 
recordkeeping  and  notification 
requirements  as  specified  in  paragraphs 
(a),  (b),  (c),  (d)  and  (e)  of  this  section. 

11250.24-259^    [RMWVwq 

Subpart  0—Oeeign  Crltwria 

f2S9^    DMigncrilwia. 

(a)  Prior  to  construction  of  a  CKDLF 
unit  in  carbonate  terrain,  a  karst  ground- 
water investigation  must  be  conducted 
to  define  the  direction  of  ground-water 
flow  and  points  of  discharge  for  the 
karst  ground-water  basin(s)  the  facility 
may  affect.  The  karst  groimd-water 
investigation  shall  include,  but  not  be 
limited  to,  a  karst  inventory  and  a  dye 
tracer  study  to  identify  springs  which 
are  hydrologically  related  to  the  CKDLF 
imit.  The  investigation  mtist  be  certified 
by  a  qualified  ground-water  scientist 
and  approved  by  the  EPA  Regional 
Administrator. 

(b)  The  requirement  for  a  karst 
ground-water  investigation  under  this 
part  may  be  suspended  by  the  EPA 
Regional  Administrator  for  a  CKDLF 
unit  if  a  demonstration  is  made  that 
there  is  no  potential  for  migration  of 
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hazan  li  ms  constituents  from  that 
CKDLF  unit  to  the  uppermost  aquifer  (as 
defined  in  §  259.2)  during  the  active  life 
of  the  Unit  and  the  post-closure  care 
period-i  This  demonstration  must  be 
certifi^  by  a  qualified  ground-water 
scientist  and  approved  by  the  EPA 
Regioi^  Administrator,  and  must  be 
based  filpon: 

(1)  Site-specific  field  collected 
measurements,  sampling  and  analysis  of 
physi(ktl.  chemical,  and  biological 
processes  affecting  contaminant  fate  and 
transport,  and 

(2)  (tbntaminant  fate  and  transport 
preditmons  that  maximize  contaminant 
migra^on  and  consider  impacts  on 
humah:  health  and  environment. 

(c)  (tlOD  must  be  managed  in  CKDLF 


cons 


d  lateral  expansions 
icted: 


(1)  m  accordance  with  a  design  which 
ensur^f  that  the  concentration  values 
listed  liti  Table  1  of  this  section  shall  not 
be  exdoeded  in  the  uppermost  aquifer  at 
the  relevant  point  of  compliance  (POC). 
as  speqified  under  paragraph  (d)  of  this 
sectioni,  or 

(2)  Vfith  a  composite  liner,  as  defined 
in  parwraph  (d)  of  this  section  and  a 
leach4fe  collection  system  that  is 
desigii^d  and  constructed  to  maintain 
less  than  a  30  cm  depth  of  leachate  over 
the  lin^r. 

(d)  f^T  ptuposes  of  this  Section, 
comp^ite  liner  means  a  system 
consisting  of  two  components;  the 
upper,  component  must  consist  of  a 
miniiAUm  30  mil  flexible  membrane 
liner  CEtML),  and  the  lower  component 
must  cpnsist  of  at  least  a  two-foot  layer 
of  codi^acted  soil  with  a  hydraulic 
condUfftivity  of  no  more  than  IxlOE"  ' 
cm/selq.  FML  components  consisting  of 
high  density  polyethylene  (HDPE)  shall 
be  at  Ij^st  60  mil  thick.  The  FML 
compmient  must  be  installed  in  direct 
and  utuform  contact  with  the 
compacted  soil  component. 

(e)  When  designing  a  CKDLF  unit  that 
complies  with  paragraph  (c)(1)  of  this 
sectioq,  the  following  factors,  at  a 

1,  must  be  considered: 
le  hydrologic  characteristics  of 
the  fadlity  and  surrounding  land, 
especially  the  presence  of  karst  terrain; 

(2)  Ttie  climatic  factors  of  the  area; 
and    n 

(3)  "llie  volume  and  physical  and 
chemical  characteristics  of  the  leachate. 

(f)  "^he  relevant  POC  shall  be  no  more 
than  ^90  meters  fi'om  the  waste 
manaft^ment  unit  boundary  and  shall  be 
locataoon  land  owned  by  the  owner  of 
the  C^LF  unit.  In  determining  the 
releva(i|t  POC.  the  following  factors  shall 
be  considered: 

(1)  '[^e  hydrogeologic  characteristics 
of  the  facility  and  surrounding  land; 


(2)  The  volume  and  physical  and 
chemical  characteristics  of  the  leachate; 

(3)  The  quantity,  quality,  and 
direction  of  flow  of  ground  water; 

(4)  The  proximity  and  withdrawal  rate 
of  the  ground-water  users; 

(5)  The  availability  of  alternative 
drinking  water  supplies; 

(6)  The  existing  quality  of  the  ground 
water,  including  other  sources  of 
contamination  and  their  cumulative 
impacts  on  the  ground  water,  and 
whether  the  ground  water  is  currently- 
used  or  reasonably  expected  to  be  used 
for  drinking  water;  and 

(7)  Public  health,  safety,  and  welfare 
effects. 

Table  1 . — Concentration  Limits  for 
Metals  in  the  Uppermost  Aquifer 


Chemical 

MCL  (mg/l) 

Antimony 

Arsenic 

Barium  

Beryllium  

Cadmium  — 

Chromium  (total) 

Lead : 

0.006 

0.05 

2.0 

0.004 

0.005 

0.1 

0.015* 

Mercury 

0.002 

Selenium 

Silver 

0.05 
0.01  •> 

Thallium 

0.002 

•ERA  Action  level. 

''Federal  Secondary  Drinking  Water  MCL. 

(g)  The  person  managing  CKD  waste 
must  notify  the  EPA  Regional 
Administrator  when  the  documents 
from  paragraph  (a)  of  this  section  have 
been  placed  or  added  to  the  operating 
record,  and  all  information  contained  in 
the  operating  record  must  be  made 
available  for  inspection  by  the  public  at 
all  reasonable  times,  and  furnished 
upon  request  to  the  EPA  Regional 
Administrator. 

(h)  Alternative  CKDLF  unit  designs 
may  be  approved  by  the  EPA  Regional 
Administrator  if  a  demonstration  is 
made  that  the  alternative  imit  designs 
protect  groimd  water  without  presenting 
a  threat  to  hiunan  health  and  die 
environment. 

K259.31-259.39    [Reswrved] 

Subpart  E— Ground-Water  Monitoring 
and  Corrective  Action 

f  259.40    Applicability. 

(a)  The  requirements  in  this  part 
apply  to  all  new  and  existing  CKDLF 
units,  except  as  provided  in  paragraph 
(b)  of  this  section. 

(b)  Ground-water  monitoring 
requirements  imder  §§  259.41  through 
259.45  may  be  suspended  by  the  EPA 
Regional  Administrator  for  a  CKDLF 
unit  if  a  demonstration  is  made  that 


there  is  no  potential  for  migration  of 
hazardous  constituents  frtim  that 
CKDLF  unit  to  the  uppermost  aquifer  (as 
defined  in  §  259.2)  during  the  active  life 
of  the  unit  and  the  post-closure  care 
period.  This  demonstration  must  be 
certified  by  a  qualified  ground-water 
scientist  and  approved  by  the  EPA 
Regional  Administrator,  and  must  be 
based  upon:  ^ 

(1)  Site-specific  field  collected 
measurements,  sampling,  and  analysis 
of  physical,  chemical,  and  biological 
processes  affecting  contaminant  fate  and 
transport,  and 

(2)  Contaminant  fate  and  transport 
predictions  that  maximize  contaminant 
migration  and  consider  impacts  on 
human  health  and  the  environment. 

(c)  Persons  managing  CKD  waste  in 
CKDLF  units  must  comply  with  the 
groimd-water  monitoring  requirements 
of  this  part  according  to  the  following 
schedule: 

(1)  Existing  CKDLF  units  must  be  in 
compliance  with  the  ground-water 
monitoring  requirements  specified  in 
§§  259.41  through  259.45  by  two  years 
after  the  effective  date  of  the  rule; 

(2)  New  CKDLF  units  and  expansions 
of  existing  CKDLF  units  must  be  in 
compliance  with  the  ground-water 
monitoring  requirements  specified  in 
§§  259.41  through  259.45  before  cement 
kiln  dust  waste  can  be  placed  in  the 
unit. 

(d)  The  person  managing  CKD  waste 
must  notify  the  EPA  Regiond 
Administrator_once  each  year 
throughout  the  active  life  and  post- 
closure  care  period  that  a  new  or 
existing  CKDLF  unit  is  in  compliance 
with  the  groimd-water  monitoring  and 
corrective  action  provisions  of  this 
Subpart. 

(e)  Once  established  at  a  CKDLF  unit, 
ground-water  monitoring  shall  be 
conducted  throughout  the  active  life 
and  post-closure  care  period  of  that 
CKDLF  unit  as  specified  in  §  259.51. 

(f)  For  the  purposes  of  this  subpart,  a 
qualified  ground-water  scientist  is  a 
scientist  or  engineer  who  has  received  a 
baccalaureate  or  post-graduate  degree  in 
the  natural  sciences  or  engineering  and 
has  sufficient  training  and  experience  in 
groimdwater  hydrology  and  related 
fields  as  may  be  demonstrated  by  State 
registration,  professional  certifications, 
or  completion  of  accredited  university 
programs  that  enable  that  individual  to 
make  sound  professional  judgements 
regarding  ground-water  monitoring, 
contaminant  fate  and  transport,  and 
corrective  action,  particularly  as  they 
relate  to  karst  terrain. 
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f  250.41    Ofound-nwtw' monHoflng 


(a)  A  ground-water  monitoring  system 
must  be  installed  that  consists  of  a 
sufficient  number  of  wells  and/or 
springs,  installed  at  appropriate 
locations  and  depths,  to  yield  ground- 
water samples  from  the  uppwmost 
aquifer  (as  defined  in  §  259.2).  The 
ground-water  monitoring  system  must 
include  at  a  minimum  one  up-gradient 
and  three  down-gradient  wells.  Groimd- 
water  samples  miist: 

(1)  Represent  the  quality  of 
background  ground  water  that  has  not 
been  affected  by  leakage  from  the  imit 
being  monitored.  A  detmmination  of 
badq^und  quality  may  include 
sampling  of  wells  and/or  springs  that 
are  not  hydraulically  upgradient  of  the 
waste  management  area  where: 

(i)  Hydrogeologic  conditions  do  not 
allow  die  person  managing  CXD  waste 
to  determine  what  wells  and  springs  are 
hydraulically  upgradient;  or 

(ii)  Sampmig  at  other  wells  and 
springs  will  provide  an  indication  of 
back^und  ground-water  quality  that  is 
as  representative  or  more  representative 
than  that  provided  by  the  upgradient 
wells  and  springs;  and 

(2)  Represent  the  quality  of  groimd 
vntet  passing  the  relevant  POC.  The 
downgradient  monitoring  system  must 
be  installed  at  the  relevant  POC  (or  at 
the  waste  management  unit  boundary) 
that  ensures  detection  of  ground-water 
contamination  in  the  uppermost  aquifer 
When  physical  obstacles  preclude 
installation  of  ground-water  monitoring 
weUs  at  the  relevant  POC  at  existing 
luiits,  the  down-gradient  monitoring 
system  may  be  installed  at  the  closest 
practicable  distance  hydraulically 
down-gradient  from  the  relevant  POC 
that  ensures  detection  of  ground-water 
contamination  in  the  uppermost  aquifer. 

(b)  A  miilti-unit  ground-water 
monitoring  system  may  be  instaUed 
instead  of  separate  ground- water 
monitoring  systems  for  each  CKDLF 
unit  when  the  facility  has  several  units, 
provided  the  multi-unit  ground-water 
monitoring  system  meets  the 
requirement  of  paragraph  (a)  of  this 
section  and  moU  be  as  protective  of 
human  health  and  the  environment  as 
individual  monitoring  systems  for  each 
CKDLF  unit,  based  on  the  following 
factors: 

(1)  Number,  spacing,  and  orientation 
of  the  CKDLF  units; 

(2)  Hydrogeologic  setting; 

(3)  Site  history;  and 

(4)  Engineering  design  of  the  CKDLF 
units. 

(c)  Monitoring  wells  must  be  cased  in 
a  manner  that  maintains  the  integrity  of 
the  monitoring  well  bore  hole.  This 


casing  must  be  screened  or  perforated 
and  packed  with  gravel  or  sand,  where 
necessary,  to  enable  collection  of 
groimd-water  samples.  The  annular 
space  (i.e.,  the  space  between  the  bore 
hole  and  well  casing)  above  the 
sampling  depth  must  be  sealed  to 
prevent  contamination  of  samples  and 
the  ground  water. 

(1)  The  person  managing  CKD  waste 
must  notify  the  EPA  Regional 
Administrator  that  the  design, 
installation,  development,  and 
decommission  of  any  monitoring  wells, 
piezometers  and  other  measurement, 
sampling,  and  analytical  devices 
documentation  has  been  placed  in  the 
operating  record;  and 

(2)  The  monitoring  wells,  springs, 
piezcmeters,  and  other  measuremeni, 
sampling,  and  analjrtical  devices  must 
be  operated  and  maintained  so  that  they 
perform  to  design  specifications 
throughout  the  life  of  the  monitoring 
program. 

(d)  The  number,  spacing,  and  depths 
of  monitoring  systems  shall  be: 

(1)  Determined  based  upon  site- 
specific  technical  information  that  must 
include  thorough  characterization  of: 

(i)  Aquifer  thickness,  groimd- water 
flow  rate,  ground-water  flow  direction 
including  seasonal  and  temporal 
fluctuations  in  ground-water  flow;  and 

(ii)  Saturated  and  unsaturated 
geologic  units  and  fill  materials 
overlying  the  uppermost  aquifer, 
materials  comprising  the  uppermost 
aquifer,  and  materials  comprising  the 
confining  unit  defining  the  lower 
boundary  of  the  uppermost  aqmfer; 
including,  but  not  limited  to: 
thicknesses,  stratigraphy,  lithology, 
hydraulic  conductivities,  porosities  and 
effective  porosities. 

(2)  Certified  by  a  qualified  groimd- 
water  scientist  or  approved  by  the  EPA 
Regional  Administrator.  Within  14  days 
of  this  certification,  the  person 
managing  CKD  waste  must  notify  the 
EPA  Regional  Administrator  that  the 
certification  has  been  placed  in  the 
operating  record. 

}2S0.42    [ReMnrtd] 

f  2S9.43    Qround-watMr  sampling  and 
analysis  raqulrMnents. 

(a)  The  ground- water  monitoring 
program  must  include  consistent 
sampling  and  analysis  procedures  that 
are  designed  to  ensure  monitoring 
results  that  provide  an  accurate 
representation  of  ground-water  quality 
at  the  background  and  downgradient 
wells  (and  at  springs  respective  to  site 
hydrogeology)  installed  in  compliance 
with  §  259.41(a).  The  person  managing 
CKD  waste  must  notify  the  EPA 


Regional  Administrator  that  the 
sampling  and  analysis  program 
docimientation  has  been  placed  in  the 
operating  record  and  the  program  must 
include  procedures  and  techniques  for: 

(1)  Sample  collection; 

(2)  Sample  preservation  and  shipment; 

(3)  Anal3rtical  procedures; 

(4)  Chain  of  custody  control;  and 

(5)  Quality  assurance  and  quality 
control. 

(b)  The  groimd-water  monitoring 
program  must  include  sampling  and 
analytical  methods  that  are  appropriate 
for  ground-water  sampling  and  that 
accurately  measure  hazardous 
constituents  and  other  monitoring 
parameters  in  ground-water  samples. 
Ground-water  samples  shall  not  be 
field-filtered  prior  to  laboratory 
analysis. 

(c)  The  sampling  procedures  and 
frequency  must  ensure  protection  of 
human  health  and  the  environment. 

(d)  Ground-water  elevations  must  be 
measured  in  each  well  immediately 
prior  to  purging,  each  time  ground  water 
is  sampled.  The  rate  and  diroction  of 
ground-water  flow  must  be  determined 
each  time  ground  water  is  sampled. 
Ground-water  elevations  in  wells  which 
monitor  the  same  waste  management 
area  must  be  measured  within  a  period 
of  time  short  enough  to  avoid  temporal 
variations  in  ground-water  flow  which 
could  preclude  accurate  determination 
of  ground- water  flow  rate  and  direction. 

(e)  The  background  ground-water 
quality  must  be  established  in  a 
hydraulically  upgradient  or  background 
well(s)  (and  spring(s)  if  appropriate)  for 
each  of  the  monitoring  parameters  or 
constituents  required  in  the  particular 
ground-water  monitoring  program  that 
applies  to  the  CKDLF  unit,  as 
determined  under  §  259.44(a)  or 

§  259.45(a).  Background  ground-water 
quality  may  be  established  at  wells  (and 
springs  if  appropriate)  that  are  not 
located  hydraulically  upgradient  from 
the  CKDLF  unit  if  it  meets  the 
requirements  of  §  259.41(a)(1). 

(f)  The  number  of  samples  collected  to 
establish  ground-water  quality  data 
must  be  consistent  with  the  appropriate 
statistical  procedures  determined 
pursuant  to  paragraph  (g)  of  this  section. 
The  sampling  procedures  shall  be  those 
specified  under  §  259.44(b)  for  detection 
monitoring,  §  259.45(b)  and  (d)  for 
assessment  monitoring,  and  §  259.46(b) 
for  corrective  action. 

(g)  One  of  the  foUowing  statistical 
methods  to  be  used  in  evaluating 
ground-water  monitoring  data  must  be 
specified  in  the  operating  record  for 
each  hazardous  constituent.  The 
statistical  test  chosen  shall  be 
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conduced  separately  for  each 
hazardous  constituent  ui  each  well  (and 
spring  if  appropriate). 

(1)  A  parametric  analysis  of  variance 
(ANOVA)  followed  by  multiple 
compaiisons  procedures  to  identify 
statistically  significant  evidence  of 
contamination.  The  method  must 
includj^  estimation  and  testing  of  the 
contrasts  between  each  compliance 
well's  niean  and  the  background  mean 
levels  Jfor  each  constituent. 

(2)  Ah  analysis  of  variance  (ANOVA) 
based  din  ranks  followed  by  multiple 
comparisons  procedures  to  identify 
statistically  significant  evidence  of 
contaifaination.  The  method  must 
infclua^  estimation  emd  testing  of  the 
contracts  between  each  compliance 
well's  jijiedian  and  the  background 
median  levels  for  each  constituent. 

(3)  A  tolerance  or  prediction  interval 
procedure  in  which  an  interval  for  each 
constitnient  is  established  from  the 
distribution  of  the  background  data,  and 
the  levil  of  each  constituent  in  each 
compl^ajice  well  is  compared  to  the 
upper  itplerance  or  prediction  limit. 

(4)  A  control  chart  approach  that  gives 
control  limits  for  each  constituent. 

(5)  A  nother  statistical  test  method  that 
meets  jthe  performance  standards  of 
paragi^ph  (h)  of  this  section.  The  person 
managing  CKD  waste  must  place  a 
justifii|:ftion  for  this  alternative  in  the 
operatitig  record  and  notify  the  EPA 
Regional  Administrator  of  the  use  of  this 
alternative  test.  The  justification  must 
demoiittrate  that  the  alternative  method 
meets  Itpe  performance  standards  of 
paragnaiph  (h)  of  this  section. 

(h)  Any  statistical  method  chosen 
under  {paragraph  (g)  of  this  section  shall 
compljy  with  the  following  performance 
stand^]ds.  as  appropriate: 

(1)  "the  statistical  method  used  to 
evaludte  ground-water  monitoring  data 
shall  hi  appropriate  for  the  distribution 
of  chefi^ical  parameters  or  hazardous 
constituents.  If  the  distribution  of  the 
chemical  parameters  or  hazardous 
constituents  is  shown  by  the  person 
managitng  CKD  waste  to  be 

inappri  tpriate  for  a  normal  theory  test, 
then  th  3  data  should  be  transformed  or 
a  distn  )ution-free  theory  test  should  be 
used,  if  the  distributions  for  the 
constinients  differ,  more  than  one 
statismal  method  may  be  needed. 

(2)  qnan  individual  well  comparison 
procedure  is  used  to  compare  an 
indivit^al  compliance  well  constituent 
concentration  with  background 
constituent  concentrations  or  a  ground- 
water tirotection  standard,  the  test  shall 
be  don*  at  a  Type  I  error  level  no  less 
than  0|.pi  for  each  testing  period.  If  a 
multiple  comparisons  procediue  is 
used,  \he  Type  I  experimental  error  rate 


for  each  testing  period  shall  be  no  less 
than  0.05;  however,  the  Type  I  error  of 
no  less  than  0.01  for  individual  well 
comparisons  must  be  maintained.  This 
performance  standard  does  not  apply  to 
tolerance  intervals,  prediction  intervals, 
or  control  charts. 

(3)  If  a  control  chart  approach  is  used 
to  evaluate  ground-water  monitoring 
data,  the  specific  type  of  control  chart 
and  its  associated  parameter  values 
shall  be  protective  of  human  health  and 
the  environment.  The  parameters  shall 
be  determined  after  considering  the 
number  of  samples  in  the  backgroimd 
data  base,  the  data  distribution,  and  the 
range  of  the  concentration  values  for 
each  constituent  of  concern. 

prcdicticnal  interval  is  used  to  evaluate 
ground-water  monitoring  data,  the 
levels  of  confidence  and,  for  tolerance 
intervals,  the  percentage  of  the 
population  that  the  interval  must 
contain  shall  be  protective  of  human 
health  and  the  environment.  These 
parameters  shall  be  determined  after 
considering  the  number  of  samples  in 
the  backgroimd  data  base,  the  data 
distribution,  and  the  range  of  the 
concentration  values  for  each 
constituent  of  concern. 

(5)  The  statistical  method  shall 
account  for  data  below  the  limit  of 
detection  with  one  or  more  statistical 
procedures  that  are  protective  of  himian 
health  and  the  environment.  Any 
practical  quantitation  limit  (pql)  that  is 
used  in  the  statistical  method  shall  be 
the  lowest  concentration  level  that  can 
be  reliably  achieved  within  specified 
limits  of  precision  and  accuracy  diuing 
routine  laboratory  operating  conditions 
that  are  available  to  the  facility. 

(6)  If  necessary,  the  statistical  method 
shall  Include  procedures  to  control  or 
correct  for  seasonal  and  spatial 
variability  as  well  as  temporal 
correlation  in  the  data. 

(i)  The  person  managing  CKD  waste 
must  determine  whether  or  not  there  is 
a  statistically  significant  increase  over 
background  values  for  each  parameter  or 
constituent  required  in  the  particular 
ground-water  monitoring  program  that 
applies  to  the  CKDLF  luiit,  as 
determined  under  §  259.44(a)  or 
§  259.45(a). 

(1)  In  determining  whether  a 
statistically  significant  increase  has 
occurred,  the  person  managing  CKD 
waste  must  compare  the  ground-water 
quality  of  each  parameter  or  constituent 
at  each  monitoring  well  (and  spring  if 
appropriate)  designated  pvusuant  to 
§  259.41(a)(2)  to  &e  backgroimd  value  of 
that  constituent,  according  to  the 
statistical  procedures  and  performance 


standards  specified  under  paragraphs  (g) 
and  (h)  of  this  section. 

(2)  Within  14  days  after  completing 
sampling  and  analysis,  the  person 
managing  CKD  waste  must  determine 
whether  there  has  been  a  statistically 
significant  increase  over  backgroimd  at 
each  monitoring  well  and  spring. 

§259.44    Detection  monitoring  program. 

(a)  Detection  monitoring  is  required  at 
CKDLF  units  at  all  ground-water 
monitoring  wells  (and  springs  if 
appropriate)  defined  under  §§  259.41 
(a)(1)  and  (a)(2).  At  a  minimum,  a 
detection  monitoring  program  must 
include  the  monitoring  for  the 
constituents  listed  in  Appendix  I  to  this 
part. 

(1)  The  EPA  "e~'onal  Administrstor 
may  delete  ary  of  the  Appendix  I  of  this 
part  monitoring  parameters  for  a  CKDLF 
unit  if  it  can  be  shown  that  the  removed 
constituents  are  not  reasonably  expected 
to  be  in,  mobilized  by,  or  derived  from 
.the  CKD  contained  in  the  unit. 

(2)  The  EPA  Regional  Administrator 
may  establish  an  alternative  list  of 
inorganic  indicator  parameters  for  a 
CKDLF  unit,  in  lieu  of  some  or  all  of  the 
heavy  metals,  if  the  alternative 
parameters  provide  a  reliable  indication 
of  inorganic  releases  from  the  CKDLF 
unit  to  the  ground  water.  In  determining 
alternative  parameters,  the  EPA 
Regional  Administrator  shall  consider 
the  following  factors: 

(i)  The  types,  quantities,  and 
concentrations  of  constituents  in  wastes 
managed  at  the  CKDLF  unit; 

(ii)  The  mobility,  stability,  and 
persistence  of  waste  constituents  or 
their  reaction  products  in  the 
unsaturated  zone  beneath  the  CKDLF 
unit; 

(iii)  The  detectability  of  indicator 
parameters,  waste  constituents,  and 
reaction  products  in  the  ground  water; 
and 

{iv)  The  concentration  or  values  and 
coefficients  of  variation  of  monitoring 
parameters  or  constituents  in  the 
ground-water  background. 

(b)  The  monitoring  frequency  for  all 
constituents  listed  in  Appendix  I  to  this 
part,  or  in  the  alternative  list  approved 
in  accordance  with  paragraph  (a)(2)  of 
this  section,  shall  be  at  least  semiarmual 
during  the  active  life  of  the  facility 
(including  closure)  and  the  post-closure 
period.  A  minimum  of  four  independent 
samples  from  each  background  and 
downgradient  well  (and  spring  if 
appropriate)  must  be  collected  and 
analyzed  for  the  constituents  listed  in 
Appendix  I  of  this  part,  or  the 
alternative  list  approved  in  accordance 
with  paragraph  (a)(2)  of  this  section. 
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diuing  the  first  semiaimiial  .sampling 
event. 

(c)  At  least  one  sample  firom  each 
background  and  downgradient  well  (and 
spring  if  appropriate)  must  be  collected 
and  analyzed  during  subsequent 
semiannual  sampling  events.  The  EPA 
Regional  Administrator  may  specify  an 
appropriate  alternative  frequency  for 
repeated  sampling  and  analysis  for 
constituents  listed  in  Appendix  I  of  this 
part,  or  the  alternative  list  approved  in 
accordance  with  paragraph  (a)(2)  of  this 
Section,  during  the  active  life  (including 
closure)  and  the  post-closure  care 
period.  The  alternative  frequency  during 
the  active  life  (including  closure)  shall 
be  no  less  than  annual.  The  alternative 
frequency  shall  be  based  on 
consideration  of  the  follo'.ving  factors: 

(1)  Lithology  of  the  aquifisr  and 
unsaturated  zone; 

(2)  Hydraiilic  conductivity  of  the  aquifer 
and  unsaturated  zone: 

(3)  Ground-water  flow  rates; 

(4)  Minimum  distance  between 
upgradient  edge  of  the  CXDLF  unit 
and  doMmgradient  monitoring  well 
screen  (minimum  distance  of  travel); 

(5)  Storm  hydrograph  of  springs,  if 
appropriate;  and 

(6)  Resource  value  of  the  aquifer. 

(d)  If  the  person  managing  CKD  waste 
determines,  pursuant  to  §  259.43(g}.  that 
there  is  a  statistically  significant 
increase  over  background  for  one  or 
more  of  the  constituents  listed  in 
Appendix  I  to  this  part  at  any 
monitoring  well  (or  spring  if 
appropriate)  at  the  boundary  specified 
under  §  259.41(a)(2),  the  person 
managing  CKD  waste: 

(1)  Must,  within  14  days  of  this 
finding,  place  a  notice  in  the  operating 
record  indicating  which  constituents 
have  shown  statistically  significant 
changes  from  background  levels,  and 
notify  the  EPA  Regional  Administrator 
of  this  finrfing  that  this  notice  was 
placed  in  the  operating  record;  and 

(2)  Must  establish  an  assessment 
monitoring  program  meeting  the 
requirements  of  §  259.45  within  90  days, 
except  as  provided  for  in  paragraph 
(c)(3)  of  this  section. 

(3)  The  owner/operator  may 
demonstrate  that  a  source  other  than  a 
CKDLF  unit  caused  the  contamination 
or  that  the  statistically  significant 
increase  resulted  fit>m  error  in 
sampling,  analysis,  statistical 
evaluation,  or  natural  variation  in 
ground-water  quality.  A  report 
documenting  this  demonstration  must 
be  certified  by  a  qualified  ground-water 
scientist  and  be  placed  in  the  operating 
record.  If  a  successful  demonstration  is 
made  and  documented,  the  person 


managing  CKD  waste  may  continue 
detection  monitoring  as  specified  in  this 
Section.  If,  after  90  days,  a  successful 
demonstration  is  not  made,  the  person 
managing  CKD  waste  must  initiate  an 
assessment  monitoring  program  as 
required  in  §  259.45. 

f  259.45    Am— ament  monitoring  program. 

(a)  Assessment  monitoring  is  required 
whenever  a  statistically  significant 
increase  over  background  has  been 
detected  for  one  or  more  of  the 
constituents  listed  in  the  Appendix  1  of 
this  part. 

(b J  Within  90  days  of  triggering  an 
assessment  monitoring  program,  and 
anniially  thereafter,  the  person 
managing  CKD  waste  must  sample  and 
analyze  die  ground  water  for  the 
following  hazardous  metal  constituents 
identified  in  Appendix  Vm  of  Part  261 
of  this  chapter:  antimony,  arsenic, 
barium,  beryllium,  cadmium,  chromium 
(total),  lead,  merauy,  nickel,  selenium, 
silver,  and  thalliiun.  A  minimum  of  one 
sample  from  each  downgradient  well 
(and  spring  if  appropriate)  must  be 
collected  and  analyzed  during  each 
sampling  event  For  any  constituent 
detected  in  the  downgradient  wells  (and 
springs  if  appropriate)  as  a  result  of  the 
metal  constituent  analysis  of  Appendix 
vm  of  Part  261  of  this  chapter,  a 
minimum  of  four  independent  samples 
from  each  background  and 
downgradient  well  (and  spring  if 
appropriate)  must  be  collected  and 
analyzed  to  establish  background  for  the 
constituents.  The  EPA  Regional 
Administrator  may  specify  an 
appropriate  subset  of  wells  (and  springs 
if  appropriate)  to  be  sampled  and 
analyzed  for  metal  constituents  (as 
listed  in  Appendix  Vm  of  Part  261  of 
this  chapter)  diuing  assessment 
monitoring.  The  EPA  Regional 
Administrator  may  delete  any  of  the 
metal  constituent  monitoring 
parameters  required  by  paragraph  (b)  of 
this  section  for  a  CKDLF  unit  if  it  can 
be  shown  that  the  removed  constituents 
are  not  reasonably  expected  to  be  in, 
mobilized  by,  or  derived  from  the  waste 
contained  in  the  unit. 

(c)  The  EPA  Regional  Administrator 
may  specify  an  appropriate  alternate 
frequency  for  repeated  sampling  and 
analysis  for  the  set  of  metal  constituents 
(as  listed  in  Appendix  Vm  of  Part  261 
of  this  chapter)  required  by  paragraph 
(b)  of  this  Section,  during  the  active  life 
(including  closure)  and  post-closiire 
care  of  the  imit  considering  the 
following  factors: 

(1)  Lithology  of  the  aquifer  and 
unsaturated  zone; 

(2)  Hydraulic  conductivity  of  the 
aquifer  and  imsaturated  zone; 


(3)  Ground-water  flow  rates; 

(4)  Minimum  distance  between 
upgradient  edge  of  the  CKDLF  unit  and 
downgradient  monitoring  well  screen 
(minimum  distance  of  travel); 

(5)  Storm  hydrograph  of  springs  if 
appropriate:  and 

(6)  Resource  value  of  the  aquifer;  and 

(7)  Nature  (fete  and  transport)  of  any 
constituents  detected  in  response  to  this 
Sectipn. 

(d)  After  obtaining  the  results  frtim 
the  initial  or  subsequent  sampling 
events  required  in  paragraph  (b)  of  this 
Section,  the  person  managing  CKD 
waste  must: 

(1)  Within  14  days,  place  a  notice  in 
the  operating  record  identifying  the 
metal  constituents  (as  listed  in 
Appendix  vm  of  Part  261  of  this 
chapter)  that  have  been  detected  and 
notify  the  EPA  Regional  Administrator 
of  the  identified  constituents  and  that 
this  notice  has  been  placed  in  the 
operating  record; 

(2)  WiUiin  90  days,  and  on  at  least  a 
semiannual  basis  thereafter,  resample 
all  wells  (and  springs  if  appropriate) 
specified  by  §  259.41(a),  conduct 
analyses  for  all  constituents  in 
Appendix  I  of  this  part,  and  for  those 
metal  constituents  in  Appendbc  vm  of 
Part  261  of  this  chapter  that  are  detected 
in  response  to  paragraph  (b)  of  this 
Section,  and  record  their  omcentrations 
in  the  fecility  operating  record.  At  least 
one  sample  from  each  background  and 
downgradient  well  (and  spring  if 
appropriate)  must  be  collected  and 
analyzed  during  these  sampling  events. 

(3)  Establish  oadcgroima 
concentrations  for  any  constituents 
detected  pursuant  to  paragraph  (b)  or 
(d)(2)  of  this  Section;  and 

(4)  Establish  ground-water  protection 
standards  for  all  constituents  detected 
pursuant  to  paragraph  (b)  or  (d)  of  this 
Section.  The  ground-water  protection 
standards  shall  be  established  in 
accordance  with  paragraph  (h)  of  this 
Section. 

(e)  If  the  concentrations  of  all  metal 
constituents  (as  listed  in  Appendix  Vm 
of  Part  261  of  this  chapter)  are  shown 
to  be  at  or  below  backgroimd  values, 
using  the  statistical  procedures  in 

§  259.43(g),  for  two  consecutive 
sampling  events,  the  person  managing 
CKD  waste  must  notify  the  EPA 
Regional  Administrator  of  this  finding 
prior  to  returning  to  detection 
monitoring. 

(f)  If  the  concentrations  of  any  metal 
constituents  (as  listed  in  Appendix  Vm 
of  Part  261  of  this  chapter)  are  above 
background  values,  but  all 
concentrations  are  below  the  ground- 
water protection  standard  established 
imder  paragraph  (h)  of  this  Section, 
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using  tl  ( I  statistical  procedures  in 
§  259.4$  g),  the  person  managing  CKD 
waste  ni<ist  continue  assessment 
monitodtig  in  accordance  with  this 
Section; 

(g)  If  Otoe  or  more  metal  constituents 
(as  listed  in  Appendix  Vni  of  Part  261 
of  this  dbapter)  are  detected  at 
statistically  significant  levels  above  the 
groimd-i^rater  protection  standard 
establisbled  under  paragraph  (h)  of  this 
section  in  any  sampling  event,  the 
person  managing  CKD  waste  must, 
within  14  days  of  this  finding,  place  a 
notice  in  the  operating  record 
identifying  the  metal  constituents  that 
have  ex|:eeded  the  ground-water 
protection  standard  and  notify  the  EPA 
Regional  Administrator  and  all 
appropriate  local  government  officials 
that  the  notice  has  been  placed  in  the 
operating  record.  The  person  managing 
CKD  waiste  must  also: 

(l)(i)  Qiaracterize  the  nature  and 
extent  of  jthe  release  Ity  installing 
additional  monitoring  wells  as 
necessatv; 

(ii)  Inltall  at  least  one  additional 
monitoring  well  at  the  facility  boundary 
in  the  duection  of  contaminant 
migratiqi)  and  sample  this  well  in 
accordahbe  with  paragraph  (d)(2)  of  this 
Section; 

(iii)  Notify  all  persons  who  own  the 
land  or  Mside  on  the  land  that  directly 
overlies  j4ny  part  of  the  plume  of 
contamination  if  contaminants  have 
migrateajoff-site  if  indicated  by 
samplin  ^  of  wells  (and  springs  if 
appropr  ate)  in  accordance  with 
paraera;  li  (g)(1)  of  this  section;  and 

(iv)  In  i^ate  an  assessment  of 
correcti\'^  measures  as  required  by 
§  259.46  t^ithin  90  days;  or 

(2)  M^  demonstrate  that  a  soiuY:e 
other  thaii  a  CKDLF  xmit  caused  the 
contamihiation,  or  that  the  SSI  increase 
resulted  jftrom  error  in  sampling, 
analysis;  statistical  evaluation,  or 
natiiral  y^ation  in  ground-water 
quality.  A  report  documenting  this 
demonst^Btion  must  be  certified  by  a 
qualified  ground-water  scientist  and 
placed  in  the  operating  record.  If  a 
successffil  demonstration  is  made,  the 
person  o^^aging  CKD  waste  must 
continue  tnonitoring  in  accordance  with 
the  assea^nient  monitoring  program 
pursuant  l^o  this  section,  and  may  return 
to  detection  monitoring  if  the  metal 
constitu^lits  (as  listed  in  Appendix  Vm 
of  part  26!l  of  this  chapter)  are  at  or 
below  background  as  specified  in 
paragraph  (e)  of  this  section.  Until  a 
successf^  demonstration  is  made,  the 
person  nilnaging  CKD  waste  must 
comply  With  paragraph  (g)  of  this 
section  ihbluding  initiating  an 
assessm^i  it  of  corrective  measures. 


(h)  The  person  managing  CKD  waste 
must  establish  a  ground-water 
protection  standard  for  each  metal 
constituent  (as  listed  in  Appendix  VIII 
of  Part  261  of  this  chapter)  detected  in 
the  ground  water.  The  groimd-water 
protection  standard  shall  be: 

(1)  For  constituents  for  which  a 
maximum  contaminant  level  (MCL)  has 
been  promulgated  under  section  1412  of 
the  Safe  Drinking  Water  Act  (codified) 
under  40  CFR  Part  141,  die  MCL  for  tiiat 
constituent; 

(2)  For  constituents  for  which  MCLs 
have  not  been  promulgated,  the 
background  concentration  for  the 
constituent  established  from  wells  in 
accordance  with  §  259.41(a)(1);  or 

(3)  For  constituents  for  which  the 
background  level  is  higher  than  the 
MCL  identified  under  paragraph  (h)(1) 
of  this  section  or  health  based  levels 
identified  under  paragraph  (i)(l)  of  this 
section,  the  background  concentration. 

(i)  The  Director  of  an  approved  State 
may  establish  an  alternative  groimd- 
water  protection  standard  for 
constituents  for  which  MCLs  have  not 
been  established.  These  groimd-water 
protection  standards  shall  be 
appropriate  health  based  levels  that 
satisfy  the  following  criteria: 

(1)  The  level  is  derived  in  a  manner 
consistent  with  Agency  gmdelines  for 
assessing  the  health  risks  of 
environmental  pollutants; 

(2)  The  level  is  based  on  scientifically 
valid  studies  conducted  in  accordance 
with  the  Toxic  Substances  Control  Act 
Good  Laboratory  Practice  Standards  (40 
CFR  Part  792)  or  equivalent; 

(3)  For  carcinogens,  the  level 
represents  a  concentration  associated 
with  an  excess  lifetime  cancer  risk  level 
(due  to  continuous  lifetime  exposure) 
with  the  1x10  "■»  to  1x10"*  range;  and 

(4)  For  systemic  toxicants,  the  level 
represents  a  concentration  to  which  the 
hiunan  population  (including  sensitive 
subgroups)  could  be  exposed  to  on  a 
daily  basis  that  is  likely  to  be  without 
appreciable  risk  of  deleterious  effects 
during  a  lifetime.  For  purposes  of  this 
subpart,  systemic  toxicants  include 
toxic  chemicals  that  cause  effects  other 
than  cancer  or  mutations. 

(j)  In  establishing  ground-water 
protection  standards  under  paragraph  (i) 
of  this  section,  the  Director  of  an 
approved  State  may  consider  the 
following: 

(1)  Multiple  contaminants  in  the 
ground  water; 

(2)  Exposure  threats  to  sensitive 
environmental  receptors;  and 

(3)  Other  site-specific  exposure  or 
potential  exposiue  to  groimd  water. 


§  259.46    Assessmtnt  of  correctiv* 
m«asurM. 

(a)  Within  90  days  of  finding  that  any 
of  the  metal  constituents  listed  in 
Appendix  VQI  of  Part  261  of  this 
chapter  have  been  detected  at  a 
statistically  significant  level  exceeding 
the  ground-water  protection  standards 
defined  under  §  259.45(h),  the  person 
managing  CKD  waste  must  initiate  an 
assessment  of  corrective  measures.  Such 
an  assessment  must  be  completed 
within  90  days,  or  within  an  alternative 
period  of  time  decided  by  the  EPA 
Regional  Administrator. 

(b)  The  person  managing  CKD  waste 
must  continue  to  monitor  in  accordance 
with  the  assessment  monitoring 
program  as  sperifieH  jn  ^  259.45, 

(c)  The  assessment  shall  include  an 
analysis  of  the  effectiveness  of  potential 
corrective  measures  in  meeting  all  of  the 
requirements  and  objectives  of  the 
remedy  as  described  under  §  259.47, 
addressing  at  least  the  following: 

(1)  The  performance,  reUabilify,  ease 
of  implementation,  and  potential 
impacts  of  appropriate  potential 
remedies,  including  safety  impacts, 
cross-media  impacts,  and  control  of 
exposure  to  any  residual  contamination; 

(2)  The  time  required  to  begin  and 
complete  the  remedy; 

(3)  The  costs  of  remedy 
implementation;  and 

(4)  The  institutional  requirements 
such  as  State  or  local  permit 
requirements  or  other  environmental  or 
public  health  requirements  that  may 
substantially  affect  implementation  of 
the  remedies. 

(d)  The  person  managing  CKD  waste 
must  discuss  the  results  of  the 
corrective  measiu«s  assessment,  prior  to 
the  selection  of  remedy,  in  a  public 
meeting  with  interested  and  affected 
parties. 

§259.47    Selection  of  ranwdy. 

(a)  Within  90  days  of  completing  an 
assessment  of  corrective  measures 
conducted  under  §  259.46,  the  person 
managing  CKD  waste  must  select  a 
remedy  that,  at  a  minimum,  meets  the 
standards  listed  in  paragraph  (b)  of  this 
section.  Within  14  days  of  selecting  a 
remedy,  the  person  managing  CKD 
waste  must  submit  to  the  EPA  Regional 
Administrator  a  report  describing  the 
selected  remedy  which  demonstrates 
how  the  remedy  meets  the  standards  in 
paragraph  (b)  of  this  section.  The  report 
must  include  a  notification  that  the 
owner  and  operator  has  placed  a  cup\ 
of  the  report  in  the  operating  record. 

(b)  Remedies  must: 

(1)  Be  protective  of  human  health  and 
the  environment; 
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(2)  Attain  the  ground-water  protection 
standard  as  specified  pursuant  to 

§  259.45(h): 

(3)  Control  the  soiirce(s)  of  releases  so 
as  to  reduce  or  eliminate,  to  the 
maxim"!"  extent  practicable,  further 
releases  of  metal  constituents  (as  listed 
in  Appendix  Vm  of  Part  261  of  this 
chapter)  into  the  environment  that  may 
pose  a  threat  to  hiunan  health  or  the 
environment;  and 

(4)  Comply  with  standards  for 
management  of  wastes  as  specified  in 
§  259.48(d). 

(c)  In  selecting  a  remedy  that  meets 
the  standards  of  paragraph  (b)  of  this 
section,  the  person  managing  CKD  waste 
shall  consider  the  following  evaluation 
factors: 

(1)  The  long-  and  short-term 
effectiveness  and  protectiveness  of  the 
potential  remedies,  along  with  the 
degree  of  certainty  that  the  remedy  will 
prove  successful  based  on  consideration 
of  the  following: 

(i)  Magnitude  of  reduction  of  existing 
risks: 

(ii)  Magnitude  of  residual  risks  in 
terms  of  likelihood  of  further  releases 
due  to  waste  remaining  following 
implementation  of  a  remedy: 

(lii)  The  type  and  degree  of  long-term 
management  required,  including 
monitoring,  operation,  and 
maintenance: 

(iv)  Short-term  risks  that  might  be 
p(»ed  to  the  community,  workers,  or  the 
environment  during  implementation  of 
such  a  remedy,  including  potential 
threats  to  human  health  and  the 
environment  associated  with 
excavation,  transportatioi),  and 
redisposal  of  containment: 

(v)  Time  imtil  full  protection  is 
achieved: 

(vi)  Potential  for  exposure  of  humans 
and  environmental  receptors  to 
remaining  wastes,  considering  the 
potential  threat  to  human  health  and  the 
environment  associated  with 
excavation,  transportation,  redisposal, 
or  containment; 

(vii)  Long-term  reliability  of  the 
engineering  and  institutional  controls; 
and 

(viii)  Potential  need  for  replacement 
of  the  remedy. 

(2)  The  effectiveness  of  the  remedy  in 
controlling  the  source  to  reduce  further  . 
releases  based  on  consideration  of  the 
following  factors: 

(i)  The  extent  to  which  containment 
practices  will  reduce  further  releases: 
and 

(ii)  The  extent  to  which  treatment 
technologies  may  be  used. 

(3)  The  ease  or  difficiilty  of 
implementing  a  potential  remedy(s) 
based  on  consideration  of  the  following 
types  of  factors: 


(i)  Degree  of  difficulty  associated  with 
constructing  the  technology; 

(ii)  Expected  operationalreliability  of 
the  technologies: 

(iii)  Need  to  coordinate  with  and 
obtain  necessary  approvals  and  permits 
from  other  agencies: 

(iv)  Availability  of  necessary 
equipment  and  specialists:  and 

(v)  Available  capacity  and  location  of 
needed  treatment,  storage,  and  disposal 
services. 

(4)  Practicable  capability  of  the  person 
managing  CKD  waste,  including  a 
consideration  of  the  technical  and 
economic  capability. 

(5)  The  degree  to  which  community 
concerns  are  addressed  by  a  potential 
remedy(s>. 

(d)  The  person  managing  CKD  waste 
shall  specify  as  part  of  the  selected 
remedy  a  sdiedule(s)  for  initiating  and 
completing  remedial  activities.  Such  a 
schedule  must  require  the  initiation  of 
remedial  activities  within  90  days 
taking  into  consideration  the  factors  set 
forth  in  paragraphs  (d)  (1)  through  (8)  of 
this  section.  The  person  managing  CKD 
waste  must  consider  the  following 
factors  in  determining  the  schedule  of 
remedial  activities: 

(1)  Extent  and  nat\u«  of 
contamination: 

(2)  Practical  capabilities  of  remedial 
technologies  in  achieving  compliance 
with  ground-water  protection  standards 
established  under  §  259.45  (g)  or  (h)  and 
other  objectives  of  the  remedy: 

(3)  Availability  of  treatment  or 
disposal  capacity  for  wastes  managed 
during  implementation  of  the  remedy; 

(4)  Desirability  of  utilizing 
technologies  that  are  not  currently 
available,  but  which  may  offer 
significant  advantages  over  already 
available  technologies  in  terms  of 
effectiveness,  reliability,  safety,  or 
ability  to  achieve  remedial  objectives: 

(5)  Potential  risks  to  human  health 
and  the  environment  from  exposure  to 
contamination  prior  to  completion  of 
the  remedy: 

(6)  Resource  value  of  the  aqiiifer 
including: 

(i)  Current  and  future  uses: 

(ii)  Proximity  and  withdrawal  rate  of 
users; 

(iii)  Ground-water  quantity  and 
quality: 

(iv)  The  potential  damage  to  wildlife, 
crops,  vegetation,  and  physical 
structures  caused  by  exposure  to  waste 
constituents: 

(v)  The  hydrogeologic  characteHstics 
of  the  facility  and  surrounding  land; 

(vi)  Ground-water  removal  and 
treatment  costs;  and 

(vii)  The  cost  and  availability  of 
alternative  water  supplies. 


(7)  Other  relevant  factors. 

(e)  The  EPA  Regional  Administrator 
may  determine  an  alternative  period  of 
time  for  the  person  managing  CKD 
waste  to  initiate  or  complete  remedial 
activities  pivsuant  to  paragraph  (d)  of 
this  section. 

(f)  The  EPA  Regional  Administrator 
may  determine  that  remediation  of  a 
release  of  a  constituent  (as  listed  in 
Appendix  Vm  of  Part  261  of  this 
chapter)  from  a  CKDLF  unit  is  not 
necessary  if  the  person  managing  CKD 
waste  demonstrates  to  the  satisfaction  of 
the  EPA  Regional  Administrator  that: 

(1)  The  ground  water  is 'additionally 
contaminated  by  substances  that  have 
originated  from  a  source  other  than  a 
CKDLF  imit  and  those  substances  are 
present  in  concentrations  such  that 
cleanup  of  the  release  from  the  CKDLF 
unit  would  provide  no  significant 
reduction  in  risk  to  actual  or  potential 
receptors:  or 

(2)  The  constituent(s)  is  present  in 
ground  water  that: 

(i)  Is  not  currently  or  reasonably 
expected  to  be  a  source  of  drinking 
water:  and 

(ii)  Is  not  hydraulically  connected 
with  waters  to  which  the  hazardous 
constituents  are  migrating  or  are  likely 
to  migrate  in  a  concentration(s)  that 
would  exceed  the  ground-water 
protection  standards  established  under 
§  259.45(h);  or 

(3)  Remediation  of  the  release(s)  is 
technically  impracticable;  or 

(4)  Remediation  results  in 
unacceptable  cross-media  impacts. 

(g)  This  section  shall  not  affect  the 
authority  of  the  EPA  Regional 
Administrator  to  require  the  person 
managing  CKD  waste  to  undertake 
source  control  measures  or  other 
measures  that  may  be  necessary  to 
eliminate  or  minimize  further  releases 
to  the  groimd  water,  to  prevent  exposure 
to  the  groimd  water,  or  to  remediate  the 
groimd  water  to  concentrations  that  are 
technically  practicable  and  significantly 
reduce  threats  to  human  health  or  the 
environment. 

§  259.48    Imptomwitatlon  of  the  corrective 
action  program. 

(a)  Based  on  the  schedule  established 
under  §  259.47(d)  for  initiation  and 
completion  of  remedial  activities,  the 
owner/operator  must: 

(1)  Establish  and  implement  a 
corrective  action  ground-water 
monitoring  program  that: 

(i)  At  a  minimum,  meets  the 
requirements  of  an  assessment 
monitoring  program  under  §  259.45; 

(ii)  Indicates  the  effectiveness  of  the 
corrective  action  remedy;  and 
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(iii)  D<  ■]  aonstrates  compliance  with 
groiind-\v|ater  protection  standards 
pursuant  to  paragraph  (e)  of  this  section. 

(2)  Implement  the  corrective  action 
remedy  selected  under  §  259.47;  and 

(3)  Talit  any  interim  measures 
necessar)?!  to  ensure  the  protection  of 
human  h0alth  and  the  environment. 
Interim  it^asiu^s  should,  to  the  greatest 
extent  pit$cticable,  be  consistent  with 
the  objeotives  of  and  contribute  to  the 
performance  of  any  remedy  that  may  be 
required  pursuant  to  §  259.47.  The 
following  factors  must  be  considered  by 
a  person  lihanaging  CKD  waste  in 
detennii]|i^  whether  interim  measures 
are  neceq^ary: 

(i)  Timje  required  to  develop  and 
implem^^t  a  hnal  remedy; 

(ii)  Ac^'ial  or  puleutial  exposuie  uC 
nearby  populations  or  environmental 
receptors  to  hazardous  constituents; 

(iii)  Acitjual  or  potential  contamination 
of  drinkiii|g  water  supplies  or  sensitive 
ecosysteibs; 

(iv)  Fui^er  degradation  of  the  ground 
water  that  may  occur  if  remedial  action 
is  not  initiated  expeditiously; 

(v)  Weather  conditions  that  may  cause 
hazardous  constituents  to  migrate  or  be 
released;]  | 

(vi)  Potential  for  exposiue  to 
hazardous  constituents  as  a  result  of  an 
accident  qr  failure  of  a  container  or 
handling  system;  and 

(vii)  Other  situations  that  may  pose 
threats  to  human  health  and  the 
environn^ent. 

(b)  A  p^on  managing  CKD  waste 
may  detel^ine,  based  on  information 
developed  after  implementation  of  the 
remedy  has  begun  or  other  information, 
that  compliance  with  requirements  of 

§  259.4 7(i))  are  not  being  achieved 
through  tjje  remedy  selected.  In  such 
cases,  the  person  managing  CKD  waste 
must  im^liement  other  mediods  or 
techniqu^Vthat  coiUd  practicably 
achieve  do  mpliance  with  the 
requirem^  nts,  unless  the  person 
managing  ZKD  waste  makes  the 
determination  imder  paragraph  (c)  of 
this  secti^^i. 

(c)  If  thkj  person  managing  CKD  waste 
determines  that  compliance  viith 
requirem^fits  under  §  259.47(b)  cannot 
be  practioilly  achieved  with  any 
currently  Available  methods,  the  person 
managing  CKD  waste  must: 

(1)  Obtain  certification  of  a  qualified 
ground-water  scientist  or  approval  by 
the  EPA  Regional  Administrator  that 
compliande  with  requirements  under 

§  259.47(b)  cannot  be  practically 
achieved  ^yith  any  currently  available 
methods;  ij 

(2)  Impliment  alternate  measures  to 
control  e^tposure  of  humans  or  the 
environrnJE  nt  to  residual  contamination. 


as  necessary  to  protect  human  health 
and  the  environment;  and 

(3)  Implement  alternate  measures  for 
control  of  the  sources  of  contamination, 
or  for  removal  or  decontamination  of 
equipment,  units,  devices,  or  structiu«s 
thiat  are: 

(i)  Technically  practicable;  and 
(ii)  Consistent  with  the  overall 
objective  of  the  remedy. 

(4)  Notify  the  EPA  Regional 
Administrator  within  14  days  that  a 
report  justifying  the  alternative 
measures  prior  to  implementing  the 
alternative  measiues  has  been  placed  in 
the  operating  record. 

(d)  All  solid  wastes  that  are  managed 
pursuant  to  a  remedy  required  under 

§  259.47,  or  an  interim  measiue  required 
under  paragraph  (a)(3)  of  this  section, 
shall  be  managed  in  a  manner: 

(1)  That  is  protective  of  human  health 
and  the  environment;  and 

(2)  That  complies  with  applicable 
RCRA  requirements. 

(e)  Remedies  selected  pursuant  to 

§  259.47  shall  be  considered  complete 
when: 

(1)  The  person  managing  CKD  waste 
complies  with  the  ground-water 
protection  standards  established  luider 
§§  259.45(h)  at  all  points  within  the 
plume  of  contamination  that  lie  beyond 
the  ground-water  monitoring  well  (and 
spring  system  if  appropriate)  established 
under  §  259.41(a). 

(2)  Compliance  with  the  groimd-water 
protection  standards  established  imder 
§  259.45(h)  has  been  achieved  by 
demonstrating  that  concentrations  of 
metal  constituents  (as  listed  in 
Appendix  VIII  of  Part  261  of  this 
chapter)  have  not  exceeded  the  ground- 
water protection  standards  for  a  period 
of  three  consecutive  years  using  the 
statistical  procediues  and  performance 
standards  in  §  259.43  (g)  and  (h).  The 
EPA  Regional  Administrator  may 
specify  an  alternative  length  of  time 
during  which  the  person  managing  CKD 
waste  must  demonstrate  that 
concentrations  of  metal  constituents  (as 
listed  in  Appendix  VIII  of  Part  261  of 
this  chapter)  have  not  exceeded  the 
ground-water  protection  standards 
taking  into  consideration: 

(i)  Extent  and  concentration  of  the 
release; 

(ii)  Behavior  characteristics  of  the 
hazardous  constituents  in  the  ground 
water; 

(iii)  Accuracy  of  monitoring  or 
modeling  techniques,  including  any 
seasonal,  meteorological,  or  other 
environmental  variabilities  that  may 
affect  the  accuracy;  and 

(iv)  Characteristics  of  the  ground 
water. 


(3)  All  actions  required  to  complete 
the  remedy  have  been  satisfied. 

(f)  Upon  completion  of  the  remedy, 
the  person  managing  CKD  waste  must 
notify  the  EPA  Regional  Administrator 
within  14  days  that  a  certification  that 
the  remedy  has  been  completed  in 
compliance  with  the  requirements  of 
paragraph  (e)  of  this  section  has  been 
placed  in  the  operating  record.  The 
certification  must  be  signed  by  the 
person  managing  CKD  waste  and  by  a 
qualified  ground-water  scientist  or 
approved  by  the  EPA  Regional 
Administrator. 

(g)  When,  upon  completion  of  the 
certification,  the  person  managing  CKD 
waste  determines  that  the  corrective 
action  remedy  has  been  completed  in 
accurdance  with  the  requuements  imder 
paragraph  (e)  of  this  section,  the  person 
managing  CKD  waste  shall  be  released 
from  the  requirements  for  financial 
assurance  for  corrective  action  imder 
§259.63. 

§259.49    [Reswvwq 

Subpart  F— Closure  And  Post-Closure 
Care 

§259.50    Closure  criteria. 

(a)  A  final  cover  system  must  be 
installed  at  all  CKDLF  units  that  is 
designed  to  minimize  infiltration  and 
erosion.  The  final  cover  system  must  be 
designed  and  constructed  to: 

(1)  Have  a  saturated  hydraulic 
conductivity  less  than  or  equal  to  the 
saturated  hydraulic  conductivity  of  any 
bottom  liner  system  or  patural  subsoils 
present,  or  a  saturated  hydrauUc 
conductivity  no  greater  than  1x10-^  cm/ 
sec,  whichever  is  less,  and 

(2)  Minimize  infiltration  through  the 
closed  CKDLF  by  the  use  of  an 
infiltration  layer  that  contains  a 
minimum  18-inches  of  earthen  material, 
and 

(3)  Nfinimize  erosion  of  the  final  cover 
by  the  use  of  an  erosion  layer  that 
contains  a  sufficient  thickness  of 
earthen  material  that  is  capable  of 
sustaining  native  plant  growth,  and 

(4)  Minimize  the  disruption  of  the 
final  cover  through  a  design  that 
accommodates  settling  and  subsidence. 

(b)  The  EPA  Regional  Administrator 
may  approve  an  alternative  final  cover 
design  that  includes: 

(1)  An  infiltration  layer  that  achieves 
an  equivalent  reduction  in  infiltration  as 
the  infiltration  layer  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  and 

(2)  An  erosion  layer  that  provides 
equivalent  protection  from  wind  and 
water  erosion  as  the  erosion  layer 
specified  in  paragraph  (a)(3)  of  this 
section. 
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(c)  The  person  managing  CKD  waste 
must  prepare  a  written  closure  plan  that 
describes  the  steps  necessary  to  close  all 
C3CDLF  units  at  any  point  during  their 
active  life  in  accorduice  with  the  cover 
design  requirements  in  paragraphs  (a)  or 
(b)  of  this  section,  as  applicable.  The 
closure  plan,  at  a  minimum,  must 
include  the  following  information: 

(1)  A  description  of  the  final  cover, 
designed  in  accordance  with  paragraph 
(a)  of  this  section  and  the  methods  and 
procedures  to  be  used  to  install  the 
cover; 

(2)  An  estimate  of  the  largest  area  of 
the  CXDLF  imit  ever  requiring  a  final 
cover  as  required  under  paragraph  (a)  of 
this  section  at  any  time  during  the 
active  life; 

(3)  An  estimate  of  the  maximnTn 
inventory  of  wastes  ever  on-site  over  the 
active  life  of  the  landfill  facility;  and 

(4)  A  schediile  for  completing  all 
activities  necessary  to  satisfy  the  closure 
criteria  in  this  section. 

(d)  The  person  managing  (JKD  waste 
must  notify  the  EPA  Regional 
Administrator  that  a  closure  plan  has 
been  prepared  and  placed  in  the 
operating  record  no  later  than  the 
effective  date  of  this  rule,  or  by  the  date 
of  initial  receipt  of  waste,  whichever  is 
later. 

(e)  Prior  to  beginning  closure  of  each 
CICDLF  unit  as  specified  in  paragraph  (f) 
of  this  section,  the  person  managing 
CKD  waste  must  notify  the  EPA 
Regional  Administrator  that  a  notice  of 
the  intent  to  close  the  unit  has  been 
placed  in  the  operating  record. 

(f)  The  closure  activities  of  each 
CKDLF  unit  must  begin  no  later  than  30 
days  after  the  date  on  which  the  C3CDLF 
imit  receives  the  known  final  receipt  of 
wastes  or,  if  the  CKDLF  imit  has 
remaining  capacity  and  there  is  a 
reasonable  likelihood  that  the  CKDLF 
unit  will  receive  additional  wastes,  no 
later  than  one  year  after  the  most  recent 
receipt  of  wastes.  Extensions  beyond  the 
one-year  deadline  for  beginning  closure 
may  be  granted  by  the  EPA  Regional 
Administrator  if  die  person  managing 
CKD  waste  demonstrates  that  the 
CKDLF  unit  has  the  capacity  to  receive 
additional  wastes  and  the  person 
managing  CKD  waste  has  taken  and  will 
continue  to  take  all  steps  necessary  to 
prevent  threats  to  human  health  and  the 
environmental  from  the  unclosed 
CKDLF  unit. 

(g)  The  closure  activities  of  all  CKDLF 
units  must  be  completed  in  accordance 
Mrith  the  closure  plan  within  180  days 
follovring  the  beginning  of  closure  as 
specified  in  paragraph  (f)  of  this 
Sisction.  Extensions  of  the  closure 
period  may  be  granted  by  the  EPA 
Regional  Administrator  if  the  person 


managing  CKD  waste  demonstrates  that 
closure  will,  of  necessity,  take  longer 
than  180  days  and  he  or  she  has  taken 
and  will  continue  to  take  all  steps  to 
prevent  threats  to  human  health  and  the 
environment  from  the  unclosed  CKDLF 
unit. 

(h)  Within  14  days  following  closure 
of  each  CKDLF  unit,  the  person 
managing  CKD  waste  must  notify  the 
EPA  Regional  Administrator  that  a 
certification,  signed  by  an  independent 
registered  professional  engineer,  facility 
management,  or  approved  by  the  EPA 
Regional  Administrator,  verifying  that 
closure  has  been  completed  in 
accordance  with  the  closure  plan,  has 
been  placed  in  the  operating  record. 

(i)(l)  Within  14  days  following 
closure  of  all  CKDiJ<°  units,  the  person 
managing  CKD  waste  must  record  a 
notation  on  the  deed  to  the  landfill 
facility  property,  or  some  other 
instrument  that  is  normally  examined 
during  tide  search,  and  notify  the  EPA 
Regional  Administrator  that  the  notation 
has  been  recorded  and  a  copy  has  been 
placed  in  the  operating  record. 

(2)  The  notation  on  the  deed  must  in 
perpetuity  notify  any  potential 
purchaser  of  the  property  that  the  land 
has  been  used  for  disposal  of  CKD 
waste. 

(j)  The  person  managing  CKD  waste 
may  request  permission  from  the  EPA 
Regional  Administrator  to  remove  the 
notation  frtim  the  deed  if  all  CKD  waste 
has  been  removed  fitim  the  fedlity. 

f  259^1    Po«t-«kMW«  care  requirwiMnts. 

(a)  Following  closure  of  each  CKDLF 
unit,  the  person  managing  CKD  waste 
must  conduct  post-closure  care.  Post- 
closure  care  must  be  conducted  for  30 
years,  except  as  provided  under 
paragraph  (b)  of  this  Section,  and 
consist  of  at  least  the  following: 

(1)  Maintaining  the  integrity  and 
eSiactiveness  of  any  final  cover, 
including  making  repairs  to  the  cover  as 
necessary  to  correct  the  effects  of 
settiement,  subsidence,  erosion,  or  other 
events,  and  preventing  run-on  and  run- 
off from  eroding  or  otherwise  damaging 
the  final  cover; 

(2)  Maintaining  and  operating  the 
leachate  collection  system  in 
accordance  with  the  requirements  in 
§259.30,  if  applicable.  The  EPA 
Regional  Administrator  may  allow  the 
person  managing  CKD  waste  to  stop 
managing  leachate  if  the  person 
managing  CKD  waste  demonstrates  that 
leachate  no  longer  poses  a  threat  to 
human  health  and  the  environment;  and 

(3)  Monitoring  the  ground  water  in 
accordance  with  the  requirements  of 

Subpart  E  of  this  part  and  maintaining 


the  ground-water  monitoring  system,  if 
applicable. 

(b)  The  length  of  the  post-closure  care 
period  may  be: 

(1)  Decreased  by  the  EPA  Regional 
Administrator  if  the  person  managing 
CKD  waste  demonstrates  that  the 
reduced  period  is  sufficient  to  protect 
human  health  and  the  environment  and 
this  demonstration  is  approved  by  the 
EPA  Regional  Administrator;  or 

(2)  Increased  by  the  EPA  Regional 
Administrator  if  the  EPA  Regional 
Administrator  determines  that  the 
lengthened  period  is  necessary  to 
protect  human  health  and  the 
environment. 

(c)  For  all  CKDLF  units  the  person 
managing  CKD  waste  must  prepare  a 
written  post-rloRnre  rare  plan  that 
includes,  at  a  minimum,  the  following 
information: 

(1)  A  description  of  the  monitoring 
and  maintenance  activities  required  in 
paragraph  (a)  of  this  Section  for  each 
CKDLF  unit,  and  the  frequency  at  which 
these  activities  will  be  performed; 

(2)  Name,  address,  and  telephone 
number  of  the  person  or  office  to  contact 
about  the  fedlity  during  the  post- 
closure  period;  and 

(3)  A  description  of  the  planned  uses 
of  the  property  during  the  post-closure 
period.  Post-closure  use  of  the  property 
shall  not  disturb  the  integrity  of  the 
final  cover,  linw(s),  or  any  other 
components  of  the  containment  system, 
or  the  function  of  the  monitoring 
systems  unless  necessary  to  comply 
with  the  requirements  in  this  part.  The 
EPA  Regional  Administrator  may 
approve  any  other  disturbance  if  the 
person  managing  CKD  waste 
demonstrates  that  disturbance  of  the 
final  cover,  liner  or  other  component  of 
the  containment  system,  including  any 
removal  of  waste,  will  not  increase  the 
potential  threat  to  human  health  or  the 
environment. 

(d)  The  person  managing  CKD  waste 
must  notify  the  EPA  Regional 
Administrator  that  a  post-closure  care 
plan  has  been  prepared  and  placed  in 
the  operating  record  no  later  than  the 
effective  date  of  this  rule,  or  by  the  date 
of  initial  receipt  of  waste,  whichever  is 
later. 

(e)  Within  14  days  following 
completion  of  the  post-closure  care 
period  for  each  QGDLF  unit,  the  person 
managing  CKD  waste  must  notify  the 
EPA  Regional  Administrator  that  a 
certification,  signed  by  an  independent, 
registered  professionsd  engineer  or 
approved  by  the  EPA  Regional 
A(unini8trator,  verifying  that  post- 
closure  care  has  been  completed  in 
accordance  with  the  post-closure  plan, 
has  been  placed  in  the  operating  record. 


§§259.S^-2S( 


ig  system,  if 
:-closure  care 
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H  259.^259.59    [RMerved] 

SubpaH  6— Financial  Assurance 
Criteria 

§259.60    Applicability. 

(a)  Tj^e  requirements  of  this  section 
apply  tp  owners  and  operators  of  all 
CKDLi^  ^lits,  except  owners  or 
operato^  who  are  State  or  Federal 
Govermjient  entities  whose  debts  and 
liabilities  are  the  debts  and  liabilities  of 
a  State  or  the  United  States. 

(b)  In  ^s  part,  Owner  means  the 
person(s)  who  owns  a  CKDLF  unit  or 
part  of  ^CKDLF  unit. 

Opei|a^or  means  the  person(s) 
re^onsple  for  the  overall  operation  of 
a  CKDIiF  unit  or  part  of  a  CKDLF  unit. 

§259.S1| :  Financial  assurance  for  closure. 
'    (a)  Ine  owner  or  operator  must  have 
a  detailed  written  estimate,  in  current 
dollars  i  of  the  cost  of  hiring  a  third  party 
to  close  the  largest  area  of  all  CKDLF 
units  evfer  requiring  a  final  cover  as 
require^  under  §  259.50  at  any  time 
diuing  the  active  life  in  accordance  with 
the  closure  plan.  The  owner  or  operator 
must  nopfy  the  EPA  Regional 
Administrator  that  the  estimate  has  been 
placedln  the  operating  record. 

(1)  T^  cost  estimate  must  equal  the 
cost  of  dosing  the  largest  area  of  all 
CKDLFjtmit  ever  requiring  a  final  cover 
at  any  tStae  during  the  active  life  when 
the  ext9^t  and  maimer  of  its  operation 
would  n^ake  closiu«  the  most  expensive, 
ted  by  its  closure  plan  (see 

tc)(2)). 
ig  the  active  life  of  the  CKDLF 

I  owner  or  operator  must 
aimualty  adjust  the  closure  cost  estimate 
for  infl^on. 

(3)  Tm  owner  or  operator  must 
increas^lthe  closure  cost  estimate  and 
the  amount  of  financial  assurance 
provided  imder  paragraph  (b)  of  this 
Section}  ^  changes  to  the  closiue  plan  or 
CKDLF 'Unit  conditions  increase  the 
maximum  cost  of  closure  at  any  time 
during  (ke  remaining  active  life. 

(4)  Thfe  owner  or  operator  may  reduce 
the  closnire  cost  estimate  and  the 
amoimt  of  financial  assurance  provided 
under  paragraph  (b)  of  this  Section  if  the 
cost  estiMiate  exceeds  the  maximiun  cost 
of  closifne  at  any  time  during  the 
remaining  life  of  the  CKDLF  unit. 
Within  jl|4  days  of  this  finding,  the 
person  Managing  CKD  waste  must  notify 
the  EPA  Regional  Administrator  that  the 
justification  for  the  reduction  of  the 
closure  cost  estimate  and  the  amount  of 
financial  assiuance  has  been  placed  in 
the  opef^ting  record. 

(b)  Foji  each  CKDLF  unit  receiving 
CKD  ws^  te  after  the  effective  date  of  the 
rule,  thd  owner  or  operator  must 


as  indii 
§  259.5 

(2) 
unit,  thi 


establish  financial  assurance  for  closure 
in  compliance  with  §  259.64.  The  owner 
or  operator  must  provide  continuous 
coverage  for  closure  imtil  released  fit)m 
financial  assiuance  requirements  by 
demonstrating  compliance  with  §  259.50 
(h)  and  (i). 

§  259.62    Financial  assurance  for  post- 
closure  care. 

(a)  The  owner  or  operator  must  have 
a  detailed  written  estimate,  in  current 
dollars,  of  the  cost  of  hiring  a  third  party 
to  conduct  post-closiue  care  for  the 
CKDLF  unit  in  compliance  with  the 
post-closiue  care  plan  developed  under 
§  259.51.  The  post-closure  care  cost 
estimate  used  to  demonstrate  financial 
assurance  in  paragraph  (b)  of  this 
Section  must  accoimt  for  the  tnta]  costs 
of  conducting  post-closure  care, 
including  annual  and  periodic  costs  as 
described  in  the  post-closure  care  plan 
over  the  entire  post-closure  care  period. 
The  owner  or  operator  must  notify  the 
EPA  Regional  Administrator  that  the 
estimate  has  been  placed  in  the 
operating  record. 

(1)  The  cost  estimate  for  post-closure 
care  must  be  based  on  the  most 
expensive  costs  of  post-closiue  care 
during  the  entire  post-closure  care 
period. 

(2)  During  the  active  life  of  the  CKDLF 
unit  and  during  the  post-closure  care 
period,  the  owner  or  operator  must 
annually  adjust  the  post-closiue  cost 
estimate  for  inflation. 

(3)  The  owner  or  operator  must 
increase  the  post-closure  care  cost 
estimate  and  the  amount  of  financial 
assiuance  provided  under  paragraph  (b) 
of  this  section  if  changes  in  the  post- 
closure  plan  or  CKDLF  unit  conditions 
increase  the  maximum  costs  of  post- 
clbsure  care. 

(4)  The  owner  or  operator  may  reduce 
the  post-closure  care  cost  estimate  and 
the  amount  of  financial  assurance 
provided  under  paragraph  (b)  of  this 
section  if  the  cost  estimate  exceeds  the 
maximum  costs  of  post-closure  care 
remaining  over  the  post-closure  care 
period.  Within  14  days  of  this  finding, 
the  owner  or  operator  must  notify  the 
EPA  Regional  Administrator  that  the 
justification  for  the  reduction  of  the 
post-closure  cost  estimate  and  the 
amount  of  financial  assurance  has  been 
placed  in  the  operating  records 

(b)  The  owner  or  operator  of  each 
CKDLF  unit  must  establish,  in  a  manner 
in  accordance  with  §  259.64,  financial 
assurance  for  the  costs  of  post-closure 
care  as  required  under  §  259.51.  The 
owner  or  operator  must  provide 
continuous  coverage  for  post-closure 
care  until  released  from  financial 
assurance  requirements  for  post-closure 


care  by  demonstrating  compliance  with 
§  259.51(e). 


•$259.63 
action. 


Financial  assurance  for  corrective 


(a)  An  owner  or  operator  in  a  CKDLF 
unit  required  to  undertake  a  corrective 
action  program  under  §  259.48  must 
have  a  detailed  written  estimate,  in 
current  dollars,  of  the  cost  of  hiring  a 
third  party  to  perform  the  corrective 
action  in  accordance  with  the  program 
required  under  §  259.48.  The  corrective 
action  cost  estimate  must  account  for 
the  total  costs  of  corrective  action 
activities  as  described  in  the  corrective 
action  plan  for  the  entire  corrective 
action  period.  Prior  to  undertaking 
corrective  action  under  §  259.48,  the 

UVVUBf  Of  Opuiaiui  uiuai  uOliiy  tue  EPA 

Regional  Administrator  that  the  estimate 
has  been  placed  in  the  operating  record. 

(1)  The  owner  or  operator  must 
annually  adjust  the  estimate  for 
inflation  until  the  corrective  action 
program  is  completed  in  accordance 
with  §  259.48(f). 

(2)  The  owner  or  operator  must 
increase  the  corrective  action  cost 
estimate  and  the  amount  of  financial       i 
assurance  provided  under  paragraph  (b) 
of  this  section  if  changes  in  the 
corrective  action  program  or  CKDLF 
unit  conditions  increase  the  maximum 
costs  of  corrective  action. 

(3)  The  owner  or  operator  may  reduce 
the  amount  of  the  corrective  action  cost 
estimate  and  the  amount  of  financial 
assurance  provided  under  paragraph  (b) 
of  this  section  if  the  cost  estimate 
exceeds  the  maximum  remaining  costs 
of  corrective  action.  Within  14  days  of 
making  an  annual  adjustment  under 
paragraph  (a)(1)  of  this  section,  the 
owner  or  operator  must  notify  the  EPA 
Regional  Administrator  that  the 
justification  for  the  reduction  or 
increase  of  the  corrective  action  cost 
estimate  and  the  amount  of  financial 
assurance  has  been  placed  in  the 
operating  record. 

(b)  An  owner  or  operator  in  a  CKDLF 
unit,  if  required  to  undertake  a 
corrective  action  program  under 

§  259.48  must  establish  financial 
assurance  using  the  allowable 
mechanisms  defined  under  §  259.64.  An 
owner  or  operator  in  a  CKDLF  unit  must 
establish  financial  assurance  for  all 
corrective  action  programs  initiated 
during  the  active  life  of  the  unit, 
closure,  and  post-closure  care  periods. 
The  owner  or  operator  must  provide 
continuous  coverage  for  corrective 
action  until  released  from  financial 
assurance  requirements  for  corrective 
action  by  demonstrating  compliance 
with  §§  259.48  (0  and  (g). 
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The  mechanisms  used  to  demonstrate 
financial  assurance  under  this  Section    « 
must  ensure  that  the  funds  necessary  to 
meet  the  costs  of  closure,  post-closure 
care,  and  corrective  action  for  known 
releases  will  be  available  whenever  they 
are  needed.  Persons  managing  CKD 
waste  must  choose  from  the  options 
specified  in  paragraphs  (a)  through  (j)  of 
this  section. 

(a)  Trust  Fund.  (1)  The  owner  or 
operator  may  satisfy  the  requirements  of 
this  section  by  establishing  a  trust  fund 
■  which  conforms  to  the  requirements  of 
this  paragraph.  The  trustee  must  be  an 
entity  which  has  the  authority  to  act  as 
a  trustee  and  whose  trust  operations  are 
regulated  and  examined  by  a  Federal  or 
State  agency.  A  copy  of  the  trust 
agreement  must  be  placed  in  the 
facility's  operating  record. 

(2)  Payments  into  the  trust  fund  must 
be  made  annually  by  the  owner  or 
operator  over  the  term  of  the  initial 
control  mechanism  or  over  the 
remaining  life  of  the  CKDLF  unit. 
whicbevOT  is  shorter,  in  the  case  of  a 
trust  fund  for  closure  or  post-closiue 
care,  or  over  one-half  of  the  estimated 
length  of  the  corrective  action  program 
in  the  case  of  corrective  action  for 
known  releases.  This  period  is  referred 
to  as  the  pay-in  period. 

(3)  For  a  trust  fund  used  to 
demonstrate  financial  assurance  for 
closure  and  post-closiue  care,  the  first 
payment  into  the  fund  must  be  at  least 
equal  to  the  ciurent  cost  estimate  for 
closure  or  post-closiue  care,  except  as 
provided  in  paragraph  (k)  of  this 
section,  divided  by  the  number  of  years 
in  the  pay-in  period  as  defined  in 
paragraph  (a)(2)  of  this  section.  The 
amount  of  subsequent  payments  must 
be  determined  by  the  following  formula: 

Next  Payment  =  [CE  -  CV]/Y 
Where: 

CE  is  the  current  cost  estimate  for  closure 
or  post-closure  care  (updated  for  inflation  or 
other  changes).  CV  is  the  current  value  of  the 
trust  fund,  and  Y  is  the  number  of  years 
remaining  in  the  pay-in  period. 

(4)  For  a  trust  fund  used  to 
demonstrate  financial  assurance  for 
corrective  action,  the  first  payment  into 
the  trust  fund  must  be  at  least  equal  to 
one-half  of  the  current  cost  estimate  for 
corrective  action,  except  as  provided  in 
paragraph  (k)  of  this  section,  divided  by 
the  number  of  years  in  the  corrective 
action  pay-in  period  as  defined  in 
paragraph  (a)(2)  of  this  Section.  The 
amount  of  subsequent  payments  must 
be  determined  by  the  foUowingformula: 

Next  Payment  =  (RB  -  CV]/Y 
Where: 


RB  is  the  most  recent  estimate  of  the 
required  trust  fund  balance  for  corrective 
action  (i.e.,  the  total  costs  that  will  be 
incTured  during  the  second  half  of  the 
corrective  action  period),  CV  is  the  ciurent 
value  of  the  trust  fund,  and  Y  is  the  niunber 
of  years  remaining  in  the  pay-in  period. 

(5)  The  initial  payment  into  the  trust 
fund  must  be  made  before  the  initial 
receipt  of  waste  or  before  two  years 
elapse  after  the  effective  date  of  this 
rule,  whichever  is  later;  in  the  case  of 
closure  and  post-closure  care,  or  no  later 
than  120  days  after  the  corrective  action 
remedy  has  been  selected  in  accordance 
with  the  requirements  of  §  259.48. 

(6)  If  the  owner  or  operator  establishes 
a  trust  fund  after  having  used  one  or 
more  alternate  mechanisms  specified  in 
this  .Section,  the  initial  peyment  into  the 
trust  fund  must  be  at  least  the  amount 
that  the  fund  would  contain  if  the  trust 
fund  were  established  initially  and 
annual  payments  made  according  to  the 
specifications  of  this  paragraph  and 
paragraph  (a)  of  this  section,  as 
applicable. 

(7)  The  owner  or  operator,  or  other 
person  authorized  to  conduct  closure, 
post-closure  care,  or  corrective  action 
activities  may  request  reimburaement 
fiom  the  trustee  for  these  expenditures. 
Requests  for  reimbursement  will  be 
granted  by  the  trustee  only  if  sufficient 
funds  are  remaining  in  the  trust  fund  to 
cover  the  remaining  costs  of  closiue, 
post-closure  care,  or  corrective  action, 
and  if  justification  and  documentation 
of  the  cost  is  placed  in  the  operating 
record.  Prior  to  reimbursement,  the 
owner  or  operator  must  notify  the  EPA 
Regional  Administrator  that  ihe 
documentation  of  the  justification  for 
reimbiusement  has  been  placed  in  the 
operating  record  and  that 
reimbursement  has  been  received. 

(8)  The  trust  fund  may  be  terminated 
by  the  owner  or  operator  only  if  the 
owner  or  operator  substitutes  alternate 
financial  assurance  as  specified  in  this 
Section  or  if  he  is  no  longer  required  to 
demonstrate  financial  responsibility  in 
accordance  with  the  requirements  of 

§  259.61(b),  §  259.62(b),  or  §  259.63(b). 

(b)  Surety  Bond  Guaranteeing 
Payment  or  Performance.  (1)  The  owner 
or  operator  may  demonstrate  financial 
assurance  for  closure  or  post-closure 
care  by  obtaining  a  payment  or 
performance  surety  bond  which 
conforms  to  the  requirements  of  this 
paragraph.  The  owner  or  operator  may 
demonstrate  financial  assurance  for 
corrective  action  by  obtaining  a 
performance  bond  which  conforms  to 
the  requirements  of  this  paragraph.  The 
bond  must  be  effective  before  the  initial 
receipt  of  waste  or  before  two  years 
elapse  after  [the  effective  date  of  this 


rule],  whichever  is  later;  in  the  case  of 
closiue  and  post-clostue  care,  the  bond 
must  be  effective  no  later  than  120  days 
after  the  corrective  action  remedy  has 
been  selected  in  accordance  with  the 
requirements  of  §  259.48.  Within  14 
days  after  demonstrating  financial 
assurance  according  to  this  section,  the 
owner  or  operator  must  notify  the  EPA 
Regional  Administrator  that  a  copy  of 
the  bond  has  been  placed  in  the 
operating  record.  The  surety  company 
issuing  me  bond  must,  at  a  minimum, 
be  among  those  listed  as  acceptable 
sureties  on  Federal  bonds  in  Circular 
570  of  the  U.S.  Department  of  the 
Treasury. 

(2)  The  penal  smn  of  the  bond  must 
be  in  an  amount  at  least  equal  to  the 
current  closure,  pest  clcs'orc  care  or 
corrective  action  cost  estimate, 
whichever  is  applicable,  except  as 
provided  in  paragraph  (k)  of  this 
section. 

(3)  Under  the  terms  of  the  bond,  the 
stuety  will  become  liable  on  the  bond 
obligation  when  the  owner  or  operator 
fails  to  perform  as  guaranteed  by  the 
bond. 

(4)  The  owner  or  operator  must 
establish  a  standby  trust  fund.  The 
standby  trust  fund  must  meet  the 
requirements  of  paragraph  (a)  of  this 
Section  except  the  requirements  for 
initial  payment  and  subsequent  annual 
pajnments  specified  in  paragraphs  (a)(2), 
(3),  (4)  and  (5)  of  this  section. 

(5)  Payments  made  under  the  terms  of 
the  bond  will  be  deposited  by  the  surety 
directly  into  the  standby  trust  fund. 
Payments  firom  the  trust  fund  must  be 
approved  by  the  trustee. 

(6)  Under  the  terms  of  the  bond,  the 
surety  may  cancel  the  bond  by  sending 
notice  of  cancellation  by  certified  mail 
to  the  owner  and  operator  and  to  the 
EPA  Regional  Administrator  120  days  in 
advance  of  cancellation.  If  the  surety 
cancels  the  bond,  the  owner  or  operator 
must  obtain  alternate  financial 
assurance  as  specified  in  this  section. 

(7)  The  owner  or  operator  may  cancel 
the  bond  only  if  alternate  financial 
assurance  is  substituted  as  specified  in 
this  Section  or  if  the  owner  or  operator 
is  no  longer  required  to  demonstrate 
financial  responsibility  in  accordance 
with  §  259.61(b),  §  259.62(b)  or 

§  259.63(b). 

(c)  Letter  of  Credit.  (1)  The  owner  or 
operator  may  satisfy  the  requirements  of 
this  Section  by  obtaining  an  irrevocable 
standby  letter  of  credit  which  conforms 
to  the  requirements  of  this  paragraph. 
The  letter  of  credit  must  be  effective 
before  the  initial  receipt  of  waste  or 
before  two  years  elapse  after  the 
effective  date  of  this  rule,  whichever  is 
later,  in  the  case  of  closure  and  post- 
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closure  ^«re,  the  letter  of  credit  must  be 
effective  no  later  than  120  days  after  the 
correcti?e  action  remedy  has  been 
selected  I  ^  accordance  with  the 
requireonents  of  §  259.48.  Within  14 
days  aft^^  obtaining  a  letter  of  credit,  the 
owner  ot  [operator  must  notify  the  EPA 
Regional  Administrator  that  a  copy  of 
the  lettei'iof  credit  has  been  placed  in 
the  operating  record.  The  issuing 
institution  must  be  an  entity  which  has 
the  authority  to  issue  letters  of  credit 
and  whoie  letter-of-credit  operations  are 
regulatedj  and  examined  by  a  Federal  or 
State  agency. 

(2)  A  li^er  from  the  owner  or  operator 
referring  to  the  letter  of  credit  by 
number,  Issuing  institution,  and  date, 
and  providing  the  following 
infnrmai|i|nn!  Nlnrne,  and  address  of  the 
facility,  and  the  amount  of  funds 
assiu-ed,  must  be  included  with  the 
letter  of  ct«dit  in  the  operating  record. 

(3)  Th0i  letter  of  credit  must  oe 
irrevocable  and  issued  for  a  period  of  at 
least  one  year  in  an  amount  at  least 
equal  to  jtne  ciurent  cost  estimate  for 
closiue,  bost-closure  care  or  corrective 
action,  whichever  is  applicable,  except 
as  provi(^ed  in  paragraph  (k)  of  this 
Section,  fthe  letter  of  credit  must 
provide  tiat  the  expiration  date  will  be 
automati<Jally  extended  for  a  period  of  at 
least  one  year  unless  the  issuing 
institution  has  canceled  the  letter  of 
credit  by  pending  notice  of  cancellation 
by  certified  mail  to  the  owner  and 
operator  j^nd  to  the  EPA  Regional 
Administrator  120  days  in  advance  of 
cancellation.  If  the  letter  of  credit  is 
canceled  by  the  issuing  institution,  the 
owner  or  operator  must  obtain  alternate 
financial  assurance. 

(4)  Thoiowner  or  operator  may  cancel 
the  lettei*  of  credit  only  if  alternate 
financial  Assurance  is  substituted  as 
specified  in  this  Section  or  if  the  owner 
or  operator  is  released  from  the 
requirements  of  this  Section  in 
accordadoe  with  §  259.61(b),  §  259.62(b) 
or§259.^)(b). 

(d)  Insupince.  (1)  The  owner  or 
operator  knay  demonstrate  financial 
assvuance.  for  closure  and  post-closure 
care  by  o|itaining  insurance  which 
conformB  to  the  requirements  of  this 
paragrapK.  The  insurance  must  be 
effective  before  the  initial  receipt  of 
waste  or  liefore  two  years  elapse  alter 
the  effecliii^e  date  of  the  requirements  of 
this  rule,;  whichever  is  later;  in  the  case 
of  closur^land  post-closiue  care,  the 
insurance  I  must  be  effective  no  later  than 
120  days  ^er  the  corrective  action 
remedy  has  been  selected  in  accordance 
with  the  requirements  of  §  259.48.  At  a 
minimuiHt  the  insurer  must  be  licensed 
to  transact  the  business  of  insurance,  or 
eligible  t<>i  provide  insiuance  as  an 


excess  or  surplus  lineis  insiuer,  in  one 
or  more  States.  Within  14  days  after 
obtaining  insurance,  the  owner  or 
operator  must  notify  the  EPA  Regional 
Administrator  that  a  copy  of  the 
insurance  policy  has  been  placed  in  the 
operating  record. 

(2)  The  closure  or  post-closure  care 
insurance  policy  must  guarantee  that 
funds  will  be  available  to  close  the 
CKDLF  xmit  whenever  final  closure 
occurs  and/or  to  provide  post-closure 
care  for  the  CKDLF  imit  whenever  the 
post-closure  care  period  begins, 
whichever  is  applicable.  The  policy 
must  also  guarantee  that  once  closiue  or 
post-closure  care  begins,  the  insurer  will 
be  responsible  for  the  paying  out  of 
funds  to  the  owner  or  operator  or  other 
'*>erson  authorized  to  '^o^'^^"^  nir*e»,»«o  r»». 
post-closure  care,  up  to  an  amount  equal 
to  the  face  amount  of  the  policy. 

(3)  The  insiuance  policy  must  be 
issued  for  a  face  amount  at  least  equal 
to  the  current  cost  estimate  for  closure 
or  post-closure  care,  whichever  is 
applicable.  The  term  face  amoiuit  means 
the  total  amount  the  insurer  is  obligated 
to  pay  under  the  policy.  Actual 
payments  by  the  insurer  will  not  change 
the  face  amoimt,  although  the  insurer's 
future  liability  will  be  lowered  by  the 
amount  of  the  payments. 

(4)  A  owner  or  operator,  or  any  other 
person  authorized  to  conduct  closure  or 
post-closure  care,  may  receive 
reimbursements  for  closure  or  post- 
closure  expenditures,  whichever  is 
appUcable.  Requests  for  reimbiu^ement 
will  be  granted  by  the  insurer  only  if  the 
remaining  value  of  the  policy  is 
sufficient  to  cover  the  remaining  costs  of 
closure  or  post-closure  care,  and  if 
justification  and  documentation  of  the 
cost  is  placed  in  the  operating  record. 
Within  14  days  after  reimbursement,  the 
owner  or  operator  must  notify  the  EPA 
Regional  Administrator  that  the 
dociunentation  of  the  justification  for 
reimbiusement  has  been  placed  in  the 
operating  record  and  that 
reimbiusement  has  been  received. 

(5)  Each  policy  must  contain  a 
provision  allowing  assignment  of  the 
policy  to  a  successor  owner  or  operator. 
Such  assignment  may  be  conditional 
upon  consent  of  the  insurer,  provided 
that  such  consent  is  not  unreasonably 
refused. 

(6)  The  insurance  policy  must  provide 
that  the  insurer  may  not  cancel, 
terminate  or  fail  to  renew  the  policy 
except  for  failure  of  pa)mient  of 
premium.  The  automatic  renewal  of  the 
policy  must,  at  a  minimum,  provide  the 
insured  with  the  option  of  renewal  at 
the  face  amount  of  the  expiring  policy. 
If  there  is  a  failure  to  pay  the  premium, 
the  insurer  may  cancel  the  policy  by 


sending  notice  of  cancellation  by 
certified  mail  to  the  owner  and  operator 
and  to  the  EPA  Regional  Administrator 
120  days  in  advance  of  cancellation.  If 
the  insiuer  cancels  the  poUcy,  the 
owner  or  operator  must  obtain  alternate 
financial  assiu-ance  as  specified  in  this 
section. 

(7)  For  insurance  policies  providing 
coverage  for  post-closiue  care, 
commencing  on  the  date  that  liability  to 
make  payments  pursuant  to  the  policy 
accrues,  the  insiu^r  will  thereafter 
aimually  increase  the  face  amoimt  of  the 
policy.  Such  increase  must  be 
equivalent  to  the  face  amount  of  the 
policy,  less  any  payments  made, 
multiplied  by  an  amount  equivalent  to 
83  percuul  uf  die  musi  recent 
iiivtiiiLuieui  raiu  ur  ui  iius  equivaient 
coupon-issue  yield  annoimced  by  the 
U.S.  Treasury  for  26-week  Treasury 
securities. 

(8)  The  owner  or  operator  may  cancel 
the  insurance  policy  only  if  alternate 
financial  assurance  is  substituted  as 
specified  in  this  Section  or  if  the  owner 
or  operator  is  no  longer  required  to 
demonstrate  financial  responsibility  in 
accordance  with  the  requirements  of 

§  259.61(b),  §  259.62(b)  or  §  259.63(b). 

(e)  Corporate  Financial  Test.  The 
owner  or  operator  that  satisfies  the 
requirements  of  this  paragraph  may 
demonstrate  financisd  assurance  up  to 
the  amount  specified  herein: 

(1)  Financial  Component. 

(i)  The  owner  or  operator  must  satisfy 
one  of  the  following  three  conditions: 

(A)  A  current  rating  for  its  senior 
unsecured  debt  of  AAA,  AA,  A,  or  BBB 
as  issued  by  Standard  and  Poor's  or  Aaa, 
Aa,  A  or  Baa  as  issued  by  Moody's;  or 

(B)  A  ratio  of  less  than  1.5  comparing 
total  liabilities  to  net  worth;  or 

(C)  A  ratio  of  greater  than  0.10 
comparing  the  sum  of  net  income  plus 
depreciation,  depletion  and 
amortization,  minus  $10  million,  to  total 
liabilities. 

(ii)  The.  tangible  net  worth  of  the 
owner  or  operator  must  be  greater  than: 

(A)  The  sum  of  the  current  closure, 
post-closure  care,  corrective  action  cost 
estimates  and  any  other  environmental 
obligations,  including  guarantees, 
covered  by  a  financial  test  plus  $10 
million  except  as  provided  in  paragraph 
(e)(l)(ii)(B)  of  this  sfection. 

(B)  $10  million  in  net  worth  plus  the 
amount  of  any  guarantees  that  have  not 
been  recognized  as  liabilities  on  the 
financial  statements,  provided  all  of  the 
current  closure,  post-closure  care,  and 
corrective  action  costs  and  any  other 
environmental  obligations  covered  by  a 
financial  test  are  recognized  as 
liabilities  on  the  owner's  or  operator's 
audited  financial  statements,  and 
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subject  to  the  approval  of  the  EPA 
Regional  Administrator. 

^)  The  owner  or  operator  must  have 
assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  ciurent 
closure,  post-closure  care,  corrective 
action  cost  estimates  and  any  other 
environmental  obligations  covered  by  a 
financial  test  as  described  in  paragraph 
(e)(3)  of  this  Section. 

(2)  Recordkeeping  and  reporting 
requiiranents. 

(i)  As  they  become  available,  the 
owner  or  operator  must  place  the 
following  items  into  the  facility's 
operatins  record: 

(A)  A  tetter  signed  by  the  owner's  or 
operator's  chief  financial  officer  that: 

(1)  Lists  all  the  current  cost  estimates 
covered  by  a  financial  test,  including, 
but  not  limited  to,  cost  estimates 
required  for  municipal  solid  waste 
management  fiadlities  under  40  CFR 
Part  258,  cost  estimates  required  for  UIC 
facilities  under  40  CFR  Part  144.  if 
^plicable,  cost  estimates  required  for 
petroleum  imderground  storage  tank 
fiu:ilities  under  40  CFR  Part  280,  if 
applicable,  cost  estimrtes  required  for 
PCB  storage  facilities  undn  40  CFR  Part 
261,  if  applicable,  and  cost  estimates 
required  ror  hazardous  waste  treatment, 
sti»age.  and  disposal  facilities  under  40 
CFR  Parts  264  and  265,  if  applicable; 
and 

(2)  Provides  evidence  demonstrating 
that  the  firm  meets  the  conditions  of 
eidier  paragraph  (e)(l)(i)(A)  or 
(eKlMi)(B)  at  (eMl)(i)(C)  and  paragraphs 
(eKlHii)  and  (e)(l)(iii)  of  this  Section. 

(B)  a  copy  of  the  independent 
certified  public  accountant's 
unqualified  opinion  of  the  owner's  or 
operator's  financial  statements  for  the 
l^est  completed  fiscal  year.  To  be 
eligible  to  use  the  financial  test,  the 
owner's  or  operator's  financial 
statements  must  receive  an  unqualified 
opinion  from  the  independent  certified 
public  accountant.  An  adverse  opinion, 
disclaimer  of  opinion,  or  other  qualified 
opinion  will  be  cause  for  disallowance, 
with  the  potential  exception  for 
qualified  opinions  provided  in  the  next 
sentence.  "The  EPA  Regional 
Administrator  may  evaluate  qualified 
opinions  on  a  case-by-case  basis  and 
aUow  use  of  the  financial  test  in  cases 
where  the  EPA  Regional  Administrator 
deems  that  the  matters  which  form  the 
basis  for  the  qualification  are 
insufficient  to  warrant  disallowance  of 
the  test.  If  the  EPA  Regional 
Administrator  does  not  allow  use  of  the 
test,  the  owner  or  operator  must  provide 
alternate  financial  assurance  that  meets 
the  requirements  of  this  Section. 

(C)  a  the  chief  financial  officer's  letter 
providing  evidence  of  financial 


assurance  includes  financial  data 
showing  that  owner  or  operator  satisfies 
paragraphs  (e)(l)(i)(B)  or  {e)(l)(i)(C)  of 
this  section  that  are  different  from  data 
in  the  audited  financial  statements 
referred  to  in  paragraph  (e)(2)(i)(B)  of 
this  Section  or  any  other  audited 
fini<nnfll  statement  or  data  filed  with 
the  Securities  and  Exchange 
Commission  (SEC)  then  a  special  report 
from  the  owner's  or  operator's 
independent  certified  public  accoimtant 
to  the  owner  or  operator  is  required.  The 
special  report  shall  be  based  upon  an 
agreed  upon  procedures  engagement  in 
accordance  with  professional  auditing 
standards  and  shall  describe  the 
procedures  performed  in  comparing  the 
data  in  the  diief  financial  officer's  letter 
derived  from  the  independently 
audited,  year-end  financial  statements 
for  the  latest  fiscal  year  with  the 
amounts  in  such  financial  statements, 
the  findings  of  that  comparison,  and  the 
reasons  for  any  differences. 

(D)  If  the  chief  financial  officer's  letter 
provides  a  d«nonstration  that  the  firm 
has  assured  for  enviroiunental 
obligations  as  provided  in  paragraph 
(e)(l)(ii)(B)  of  this  section,  then  the 
lettw  shall  include  a  report  from  the 
independent  certified  public  accountant 
that  verifies  that  all  of  the 
environmental  obligations  covered  by  a 
financial  test  have  been  recognized  as 
liabilities  on  the  audited  finmcial 
statements,  how  these  obligations  have 
been  measured  and  reported,  and  that 
the  tangible  net  worth  of  the  firm  is  at 
least  $10  million  plus  the  amount  of  any 
guarantees  provided. 

(ii)  The  owner  or  operator  must  place 
the  items  specified  in  paragraph  (e)(2)(i) 
of  this  section  in  the  operating  record 
and  notify  the  EPA  Regional 
Administrator  that  these  items  have 
been  placed  in  the  operating  record 
before  the  initial  receipt  of  waste  or 
before  two  years  elapse  after  the 
effective  date  of  this  rule,  whichever  is 
later;  in  the  case  of  closiue.  and  post- 
closure  care,  items  specified  in 
paragraph  (e)(2)(i)  of  this  section  must 
have  been  placed  in  the  operating 
record  no  later  than  120  days  after  the 
corrective  action  remedy  has  been 
selected  in  accordance  with  the 
requirements  of  §  259.48. 

(iii)  After  the  initial  placement  of 
items  specified  in  paragraph  (e)(2)(i)  of 
this  section  in  the  operating  record,  the 
owner  or  operator  must  annually  update 
the  information  and  place  updated 
information  in  the  operating  record 
within  90  days  foUowing  the  close  of 
the  owner  or  operator's  fiscal  year.  The 
EPA  Regional  Administrator  may 
provide  up  to  an  additional  45  days  for 
a  owner  or  operator  who  can 


demonstrate  that  90  days  is  insufficient 
time  to  acquire  audited  financial 
statements.  The  updated  information 
must  consist  of  all  items  specified  in 
paiBeraph  (e)(2)(i)  of  this  section, 
(iv)  llie  owner  or  operator  is  no 
longer  required  to  submit  the  items 
specified  in  paragraph  (e)(2)  of  this 
section  or  comply  with  the  requirements 
of  this  paragraph  when: 

(A)  Ijie  person  substitutes  alternate 
financial  assiuance  as  specified  in  this 
section  that  is  not  subject  to  these 
recordkeeping  and  reporting 
requirements;  or 

(B)  The  person  is  released  from  the 
requirements  of  this  section  in 
accordance  with  %  259.61(b),  §  259.62(b), 
or  §  259.63(b). 

(v)  If  the  owner  or  operator  no  longer 
meets  the  requirements  of  paragraph 
(e)(1)  of  this  section,  the  o%vner  or 
operator  must,  within  120  days 
following  the  close  of  the  owner  or  ' 
operator's  fiscal  yenr,  ohtnin  alternative 
financial  assurance  that  meets  the 
requirements  of  this  section,  place  the 
required  submissions  for  that  assurance 
in  the  operating  record,  and  notify  the 
EPA  Regional  Administrator  that  the 
owner  or  operator  no  longer  meets  the 
criteria  of  me  financial  test  and  that 
alternate  assurance  has  been  obtained. 

(vi)  The  EPA  Regional  Administrator 
may,  based  on  a  reasonable  belief  that 
the  owner  or  operator  may  no  longer 
meet  the  requirements  of  paragraph 
(e)(1)  of  this  section,  require  at  any  time 
the  owner  or  operator  to  provide  reports 
of  its  financial  condition  in  addition  to 
or  including  current  financial  test 
documentation  as  specified  in 
paragraph  (e)(2)  of  this  section.  If  the 
EPA  R^oiud  Administrator  finds  that 
the  owner  or  operator  no  longer  meets 
the  requirements  of  paragraph  (e)(1)  of 
this  section,  within  120  days  of  Uiis 
finding  the  owner  or  operator  must 
provide  alternate  financial  assurance 
that  meets  the  requirements  of  this 
section. 

(3)  Calculation  of  costs  to  be  assured. 
When  calculating  the  current  cost 
estimates  for  closure,  post-closure  care, 
corrective  action,  or  the  sum  of  the 
combination  of  such  costs  to  be  covered, 
and  any  other  environmental  obligations 
assiued  by  a  financial  test  referred  to  in 
paragraph  (e)  of  this  section,  the  owner 
or  operator  must  include  cost  estimates 
required  for  cement  kiln  dust  solid 
waste  management  facilities  under  this 
part,  as  well  as  cost  estimates  required 
for  the  following  environmental 
obligations,  if  the  person  assures  them 
through  a  financial  test:  obligations 
associated  with  UIC  facilities  under  40 
CFR  Part  144,  petroleiun  underground 
storage  tank  facilities  under  40  CFR  Part 
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)  be  assured. 


280,  P :  B  storage  facilities  under  40  CFR 
Part  2^^,  and  hazardous  waste 
treatment,  storage,  and  disposed 
facilitiBB  under  40  CFR  Parts  264  and 
265.  J  I 

(f)  Cirpomte  Guamntee.  (1)  The 
owner  or  operator  may  meet  the 
require  igients  of  this  section  by 
obtain^ikg  a  written  guarantee.  The 
guarantor  must  be  the  direct  or  higher- 
tier  parent  corporation  of  the  owner  or 
operatpK  a  firm  whose  parent 
corporation  is  also  the  parent 
corporation  of  the  owner  or  operator,  or 
a  firm  with  a  "substantial  business 
relatiottkhip"  with  the  owner  or 
operatOT.  The  guarantor  must  meet  the 
requirements  for  owners  or  operators  in 
paragr^^h  (e)  of  this  section  and  must 
compi  ji  j  with  tiic  tenns  of  the  guaraiiteti. 
A  certified  copy  of  the  guarantee  must 
be  plaodd  in  the  facility's  operating 
record  ialong  with  copies  of  the  letter 
from  th«  guarantor's  chief  financial 
officer  and  accountants'  opinions.  If  the 
guaranwr's  parent  corporation  is  also 
the  paiHnt  corporation  of  the  owner  or 
operatq^,  the  letter  from  the  guarantor's 
chief  financial  officer  must  describe  the 
value  received  in  consideration  of  the 
guarantee.  If  the  guarantor  is  a  firm  with 
a  "sub^tjantial  business  relationship" 
with  the  owner  or  operator,  this  letter 
must  describe  this  "substantial  business 
relatioi^lhip"  and  the  value  received  in 
consideration  of  the  guarantee. 

(2)  Toe  guarantee  must  be  effective 
and  allii|equired  submissions  placed  in 
the  opejiiating  record  before  the  initial 
receipt  of  waste  or  before  the  effective 
date  of  tbe  requirements  of  this  section, 
whichejVer  is  later,  in  the  case  of  closure 
and  post-closure  care,  or  in  the  case  of 
corrective  action  no  later  than  120  days 
after  the  corrective  action  remedy  has 
been  selected  in  accordance  with  the 
reauireitents  of  §  259.48. 

13)  The  terms  of  the  guarantee  must 
provid^  Ithat: 

(i)  If  tke  owner  or  operator  fails  to 
perform  closure,  post-closure  care,  and/ 
or  corrective  action  of  a  facility  covered 
by  the  guarantee,  the  guarantor  will: 

(A)  Perform,  or  pay  a  third  party  to 
perforn)i  closiue,  post-closure  care,  and/ 
or  corrc|(^ve  action  as  required 
(perfonttance  guarantee);  or 

(B)  E^blish  a  fully  funded  trust  fund 
as  specified  in  paragraph  (a)  of  this 
section  lip  the  name  of  the  owner  or 
operate^!  (pa3mient  guarantee). 

(ii)  Tjib  guarantee  will  remain  in  force 
for  as  lo^g  as  the  owner  or  operator 
must  comply  with  the  applicable 
finand^  assurance  requirements  of  this 
Subpar^jmless  the  guarantor  sends  prior 
notice  df  cancellation  by  certified  mail 
to  the  ovrner  or  operator  and  to  the  EPA 
Region^lj  Administrator.  Cancellation 


may  not  occur,  however,  during  the  120 
days  beginning  on  the  date  of  receipt  of 
the  notice  of  cancellation  by  both  the 
owner  or  operator  and  the  EPA  Regional 
Administrator,  as  evidenced  by  the 
return  receipts. 

(iii)  If  notice  of  cancellation  is  given, 
the  owner  or  operator  must,  within  90 
days  following  receipt  of  the 
cancellation  notice  by  the  owner  or 
operator  and  the  EPA  Regional 
Administrator,  obtain  alternate  financial 
assurance,  place  evidence  of  that 
alternate  financial  assurance  in  the 
facility  operating  record,  and  notify  the 
EPA  Regional  Administrator.  If  the 
owner  or  operator  fails  to  provide 
alternate  financial  assurance  within  the 
90-day  period,  the  guarantor  must 
provide  that  alternate  assurance  within 
120  days  of  the  cancellation  notice, 
obtain  alternative  assurance,  place 
evidence  of  the  alternate  assiuance  in 
the  facility  operating  record,  and  notify 
the  EPA  Regional  Administrator. 

(4)  If  a  corporate  guarantor  no  longer 
meets  the  requirements  of  paragraph 
(e)(1)  of  this  section,  the  owner  or 
operator  must,  within  90  days,  obtain 
alternative  assurance,  place  evidence  of 
the  alternate  assiuance  in  the  facility 
operating  record,  and  notify  the  EPA 
Regional  Administrator.  If  the  owner  or 
operator  fails  to  provide  alternate 
financial  assurance  within  the  90-day 
period,  the  guarantor  must  provide  that 
alternate  assurance  within  the  next  30 
days. 

(5)  The  owner  or  operator  is  no  longer 
required  to  meet  the  requirements  of 
paragraph  (g)  of  this  secdbn  when: 

(i)  The  owner  or  operator  substitutes 
alternate  financial  assurance  as 
specified  in  this  section;  or 

(ii)  The  owner  or  operator  is  released 
from  the  requirements  of  this  section  in 
accordance  with  §  259.61(b),  §  259.62(b), 
or  §  259.63(b). 

(g)  State-Approved  Mechanism.  In  an 
authorized  State,  the  owner  or  operator 
may  satisfy  the  requirements  of  this 
section  by  obtaining  any  other 
mechanism  that  meets  the  criteria 
specified  in  paragraph  (j)(l)  Of  this 
section,  and  that  is  approved  by  the 
State  Director. 

(h)  State  Assumption  of 
Responsibility.  If  the  State  Director 
either  assumes  legal  responsibility  for 
the  person's  compliance  with  the 
closure,  post-closure  care  and/or 
corrective  action  requirements  of  this 
part,  or  assures  that  the  funds  will  be 
available  from  State  sources  to  cover  the 
requirements,  the  owner  or  operator  will 
be  in  compliance  with  the  requirements 
of  this  section.  Any  State  assiunption  of 
responsibility  must  meet  the  criteria 


specified  in  paragraph  (j)(l)  of  this 
section. 

(i)  Use  of  multiple  mechanisms.  The 
owner  or  operator  may  demonstrate 
financial  assurance  for  closiue.  post- 
closure,  and  corrective  action,  as 
required  by  §  259.61,  §  259.62,  and 
§  259.63  by  establishing  more  than  one 
mechanism  per  facility,  except  that 
mechanisms  guaranteeing  performance 
rather  than  payment,  may  not  be 
combined  with  other  instruments.  The 
mechanisms  must  be  as  specified  in 
paragraphs  (a),  (b).  (c),  (d),  (e),  (f),  (g), 
(h),  and  (i)  of  this  section,  except  that 
financial  assurance  for  an  amount  at 
least  equal  to  the  ciurent  cost  estimate 
for  closure,  post-closure  care,  and/or 
corrective  action  may  be  nmvidpd  hv  a 
combination  of  mechanisms  rather  than 
a  single  mechanism. 

(j)  The  language  of  the  mechanisms 
listed  in  paragraphs  (a),  (b),  (c),  (d),  (e), 
(f),  (g),  (h),  and  (i)  of  this  section  must 
ensure  that  the  instruments  satisfy  the 
following  criteria: 

(1)  The  financial  assiutmce 
mechanisms  must  ensure  that  the 
amount  of  funds  assiu«d  is  sufficient  to 
cover  the  costs  of  closure,  post-closure 
care,  and  corrective  action  for  known 
releases  when  needed; 

(2)  The  financial  assiu-ance 
mechanisms  must  ensiu«  that  funds  will 
be  available  in  a  timely  fashion  when 
needed; 

(3)  The  financial  assurance 
mechanisms  must  be  obtained  by  the 
owner  or  operator  by  the  effective  date 
of  these  requirements  or  prior  to  the 
initial  receipt  of  solid  waste,  whichever 
is  later,  in  the  case  of  closure  and  post- 
closure  care,  and  no  later  than  120  days 
after  the  corrective  action  remedy  has 
been  selected  in  accordance  with  the 
requirements  of  §  259.48,  imtil  the 
owner  or  operator  is  released  from  the 
financial  assurance  requirements  imder 
§§  259.61,  259.62  and  259.63. 

(4)  The  financial  assurance 
mechanisms  must  be  legally  valid,  . 
binding,  and  enforceable  under  State 
and  Federal  law. 

§259.65    Discounting.  **^ 

The  EPA  Regional  Administrator  may 
allow  discoimting  of  closure  cost 
estimates  in  §  259.61(a),  post-closure 
cost  estimates  in  §  259.62(a),  and/or 
corrective  action  costs  in  §  259.63(a)  up 
to  the  rateaof  return  for  essentially  risk 
free  investments,  net  of  inflation,  imder 
the  following  conditions: 

(a)  The  EPA  Regional  Administrator 
determines  that  cost  estimates  are 
complete  and  accurate  and  the  owner  or 
operator  has  submitted  a  statement  from 
a  Registered  Professional  Engineec^c^ 
stating; 
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(b)  The  EPA  Regional  Administrator 
finds  the  fecility  in  compliance  with 
applicable  and  appropriate  permit 
conditions; 

(c)  The  EPA  Regional  Administrator 
determines  that  the  closure  date  is 
certain  and  the  owner  or  operator 
certifies  that  there  are  no  foreseeable 
factors  that  will  change  the  estimate  of 
site  life;  and 

(d)  Discounted  cost  estimates  must  be 
adjusted  annually  to  reflect  inflation 
and  years  of  remaining  life. 

Appendix  I  to  Part  259— Constitu- 
ents FOR  Detection  Monitoring 

Common  name^ 


PH 

Conductivity 

Total  Dissolved  Solids 

Potassium 

Chloride 

Sodium 

Sulfate 


^  Common  names  are  those  used  widely  in 
government  regulations,  scientific  publications, 
and  commerce;  synonyms  exist  for  many 
chemicals. 

PART  261— IDENmnCATlON  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921. 
6922.  6924(y),  and  6938. 

2.  Section  261.4  is  amended  by 
revising  paragraph  (b)(8)  to  read  as 
follows: 

1261.4    Exclusions. 

*        •        *        *        * 

(b)*  *  * 

(8)(i)  Except  as  provided  in  §  266.112 
of  this  chapter  for  facilities  that  bum  or 
process  hazardous  waste,  CKD  waste,  so 
long  as  it  is  managed  in  accordance  with 
Part  259  of  this  chapter. 

(ii)  CKD  waste  is  not  managed  in 
accordance  with  Part  259  of  this  chapter 
when  a  facility: 

(A)  Fails  to  comply  with: 

(2)  air  requirements  for  landfills,  as 
specified  §  259.22  of  this  chapter,  by  90 
days  after  the  effective  date  of  the  final 
rule,  unless  granted  approval  by  the 
EPA  Regional  Administrator  (or  the 
State,  in  authorized  States)  luider 
§  259.22(d)  of  this  chapter  to  implement 
alternative  measiues  for  fugitive  dust 
control; 

(2)  the  contaimnent  standards,  as 
specified  under  §  259.20  of  this  chapter, 
for  CKD  destined  for  sale  or  beneficial 
use  within  two  years  after  the  effective 
date  of  the  final  rule,  unless  granted 
approval  by  the  EPA  Regional 
Administrator  under  §  259.20(c)  of  this 


chapter  to  implement  alternative 
measures  for  fugitive  dust  control; 

{3)  design  requirements  for  CKD 
landfills,  as  specified  under  §  259.30(c) 
of  this  chapter  by  two  years  after  the 
effective  date  of  the  final  rule,  unless 
granted  approval  by  the  EPA  Regional 
Administrator  imder  the  provisions  of 
§  259.30(h)  of  this  chapter  for  a  unit 
design,  or  a  finding  is  made  of  no 
potential  for  migration  imder  §  259.40(b) 
of  this  chapter; 

(4)  groimd-water  monitoring  systems 
requirements,  as  specified  imder 

§  259.41  of  this  chapter,  by  two  years 
after  the  effective  date  of  the  final  rule, 
unless  granted  approval  by  the  EPA 
Regional  Administrator  under  the 
provisions  of  §  259.30(h)  of  this  chapter 
for  a  unit  design,  or  a  finding  is  made 
of  no  potential  for  migration  under 
§  259.40(b)  of  this  chapter; 

(5)  the  time  frames  for  appropriate 
corrective  action  proposed  today  under 
§§259.41,  259.44,  259.45.  259.46.  and 
259.47  of  this  chapter; 

(6)  any  applicable  demonstration 
requirements  for  new  CKD  landfills  as 
specified  under  §§  259.11(a).  259.12(a). 
259.13(a),  259.14(a),  259.15(a)  and 
259.16(a)  of  this  chapter; 

(7)  any  requirement  identified  in  a 
notice  received  from  the  Regional 
Administrator  because  of  repeated 
violations  the  requirements  of  Part  259 
of  this  chapter,  other  than  those 
specified  in  paragraphs  (b)(8)(ii)(A)(l) 
through  (b)(8)(ii)(A)(6)  of  this  section; 
or. 

(B)  Fails  to  comply  with  any  section 
of  Part  259  of  this  chapter,  other  than 
those  specified  in  paragraphs 
(b)(8)(ii)(A)  of  this  section,  within  30 
days  of  receiving  a  written  notice  of 
non-compliance  with  any  of  those 
sections  from  the  Regional 
Administrator 

(iii)  Clinker  manufactured  with  CKD 
waste  that  has  been  listed  in  Subpart  D 
of  this  part  and  has  been  reintroduced 
to  the  cement  manufacturing  process. 


PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FAaUTIES 

1.  The  authority  citation  for  Part  266 
continues  to  read  as  follows: 

Authority:  42  USC  1006.  2002(a).  3004. 
3014,  6905,  6906,  6912,  6922,  6924,  6925, 
and  6937. 

2.  Subpart  I  is  added  to  Part  266  to 
read  as  follows: 


Subpart  I— Management  Standards  For 
Hazardous  Cement  Kiln  Dust  Waste 

Sec. 

266.120  Applicability  and  requirements. 

266.121  Removal  of  the  hazardous  waste 
designation. 

§  266.1 20    Applicability  and  rsquirements. 

(a)  The  purpose  of  this  part  is  to 
establish  national  criteria  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA  or  the  Act),  as  amended,  for 
cement  kiln  dust  waste  that  is  not 
characteristically  bazeu'dous  waste 
under  the  provisions  of  40  CFR  266.112 
and  is  not  managed  in  accordance  with 
the  provisions  of  Part  259  of  this 
chapter. 

Co)  Persons  who  generate,  transport  or 
store  CKD  that  is  regulated  under  this 
Subpart  are  subject  to  the  requirements 
in  paragraphs  (b)(1)  through  (7)  of  this 
section.  These  requirements  operate  in 
lieu  of  requirements  in  40  CFR  Parts 
262-265,  and  40  CFR  Part  268  except 
where  portions  of  those  Parts  axe 
specifically  cross-referenced. 

(1)  All  applicable  provisions  of  Part 
262  (Standards  Applicable  to  Generators 
of  Hazardous  Waste)  of  this  chapter; 

(2)  Sections  264.4  and  265.4  of 
Subpart  A  (Imminent  hazard  action)  of 
this  chapter; 

(3)  Sections  264.11  and  265.11 
(Identification  number).  264.12  and 
265.12  (Required  notices).  264.14  and 
265.14  (Security).  264.15  and  265.15 
(General  inspection  requirements). 
264.16  and  265.16  (Personnel  training), 
and  264.19  and  265.19  (Construction 
quality  assurance  program)  of  Subpart  B 
(General  Facility  Standards)  of  this 
chapter. 

(4)  Subparts  C,  D,  and  E  of  both  Parts 
264  and  265  (Preparedness  and 
Prevention,  Contingency  Plan  and 
Emergency  Procediues,  and  Manifest 
System.  Recordkeeping,  and  Reporting) 
of  this  chapter; 

(5)  All  provisions  of  40  CFR  Part  259 
of  this  chapter. 

§  266.1 21    Removal  of  ttie  hazardous  wast* 
designation. 

(a)  If  any  CKD  waste  loses  the 
exemption  imder  §  261.4(b)(8)  of  this 
chapter  and  becomes  subject  to 
§  266.120.  the  owner  or  operator  of  the 
facility  managing  such  waste  may  apply 
to  the  Regional  Administrator  for 
removal  of  the  hazardous  designation 
for  such  CKD  waste.  The  application 
must  include: 

(1)  A  statement  that  the  CKD  waste  is 
now  being  managed  in  accordance  with 
Part  259; 

(2)  A  statement  explaining  the 
circiunstances  of  the  non-compliance; 
and, 
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(3)  A  qemonstration  that  the  non- 
compli^ce  is  not  likely  to  recur. 

(b)  Tli4  Regional  Administrator  may 
remove  |t|ie  hazardous  waste  designation 
by  reinsttBting  the  exclusion,  as  listed 
under  §;361.4(b)(8)  of  this  chapter,  if  the 
Regional  Administrator  finds  that  the 
owner  off  operator  of  the  facility  has 
satisfactorily  explained  the 
circumstances  of  the  non-compliance', 
has  denionstrated  that  the  non- 
compliance is  not  likely  to  recur  and 
that  ren  oval  of  the  hazardous  waste 
designai  ^n  will  not  pose  a  threat  to 
hiunan  bjealth  or  the  environment.  The 
Regional; Administrator  may  remove  the 
hazardous  waste  designation  by 
reinstatiag  the  exclusion  (as  listed 
under  *i261.4(bJ(8J  of  this  chapter)  with 
additioi)^]  conditions  if  the  Regional 
Admini^ti'ator  finds  that  such  additional 
conditiqiis  are  necessary  to  ensure 
protecti^h  of  human  health  and  the 
environment. 

(c)  Thpi  Regional  Administrator 
should  take  action  on  an  application  for 
removal  of  a  hazardous  waste 
designat;ipn  within  60  days  after  receipt 
of  the  ai^plication.  If  the  Regional 
Administrator  does  not  take  action  on 
the  applit:ation  within  that  time  period, 
then  thei  Application  for  removal  of  the 
hazardolis  waste  designation  (i.e., 
reinstatement  of  the  exclusion  under 

§  261.4(b)(8)  of  this  chapter)  is  deemed 
granted,  jetroactive  to  the  date  of  the 
application.  However,  the  Regional 


Administrator  may  terminate  a  removal 
(i.e.,  reinstatement  of  the  exclusion 
under  §261. 4(b)(8)  of  this  chapter)  by 
default  imder  this  subsection  if  the 
Regional  Administrator  finds  that  the 
removal  of  the  hazardous  waste 
designation  is  not  appropriate  based  on 
the  factors  specified  in  paragraph  (b)  of 
this  Section. 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Autliuriiy:  42  USC  6905,  6912.  6924,  6925, 
ua^/  ,  u»ja,  cuiu  u:*/4. 

2.  Section  270.10  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  follows: 

Subpart  B— Permit  Application 

§270.10    General  application 
Requirements. 

(a)  Permit  application.  *  *  * 
Procedures  for  application,  issuance  and 
administration  of  permits  for  cement 
kiln  facilities  that  do  not  comply  with 
the  provisions  of  Part  259  are  found 
exclusively  in  40  CFR  270.69. 


Sut)part  F— Special  Forms  of  Permits 

2.  Subpart  F  is  amended  to  add  a  new 
§  270.69  to  read  as  follows: 

{270.69    Permits  for  the  Management  of 
Cement  Kiln  Dust 

(a)  The  EPA  Regional  Administrator 
may  issue  a  permit  for  continued 
operation  of  cement  manufacturing 
facilities  that  do  not  comply  with  die 
provisions  of  40  CFR  Part  259.  Any  such 
permit  shall  contain  such  terms  and 
conditions  as  will  assure  protection  of 
human  health  and  the  environment. 
Such  permits: 

(1)  Shall  provide  for  the  operation  of 
the  facility  in  accordance  40  CFR  Part 
259.  and 

(2)  May  include  such  addiiional 
requirements  as  the  EPA  Regional 
Administrator  deems  necessary  to 
protect  human  health  and  the 
environment,  including,  but  not  limited 
to  requirements  regarding  monitoring, 
operation,  financial  responsibility, 
closure  and  remedial  action. 

(b)  In  issuing  such  permits,  the  EPA 
Regional  Administrator  may  modify  or 
waive  permit  application  and  permit 
issuance  requirements  in  40  CFR  Parts 
124  and  270,  except  procedures 
regarding  public  participation,  provided 
the  modifications  or  waivers  protect 
human  health  and  the  environment. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

OfllM  of  Federal  Procurement  Policy 

48  CFR  Part  9903 

Coat  Acoountliig  Standards  Board; 
Changaa  in  Coat  Accounting  Practices 

AGENCY:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy,  OMB. 

ACTION:  Supplemental  notice  of 
proposed  nilemaking. 

SUMMARY:  The  Cost  Accounting 
Standards  Board  (CASB)  invites  a  third 
round  of  comments  on  proposed 
amendments  to  the  regulatory 
provisions  contained  in  chapter  99  of 
title  48.  The  CASB's  objective  in  issuing 
this  dociunent  is  to  utilize  the  proposed 
amendments  as  a  basis  for  holding  an 
open  public  meeting,  conducting  a 
benchmarking  survey,  and  soliciting 
public  comments. 

The  proposed  amendments,  virhen 
issued  as  a  final  rule,  would  revise  the 
current  definitions,  exceptions  and 
illustrations  governing  changes  in  cost 
accounting  practices;  exempt  certain 
changes  in  compliant  cost  accounting 
practices  from  the  CASB's  contract  price 
and  cost  adjustment  requirements,  and 
establish  new  coverage  for  "desirable 
changes."  A  new  subpart  9903.4, 
Contractor  Cost  Accounting  Practice 
Changes  and  Noncompliances,  is  also 
proposed.  The  new  subpart  woidd 
establish  contractor  notification 
requirements  for  circumstances  when 
contractors  make  changes  to  their 
compliant  cost  accoimting  practices. 
The  new  subpart  would  also  delineate 
the  process  for  determining  and 
resolving  the  cost  impact  of  a  compliant 
change  in  cost  accounting  practice  or  a 
noncompliant  practice  on  existing 
covered  contract  and  subcontract  prices 
and/or  costs. 

Educational  Institutions:  For  covered 
contracts  and  subcontracts  awarded  to 
an  educational  institution,  the  proposed 
subpart  also  provides  that  certain 
subpart  requirements  may  be  waived,  on 
a  case-by-caee  basis,  if  the  cognizant 
Federal  agency  official  conciuiently 
establishes  with  the  educational 
institution  an  "advance  agreement"  that 
details  the  specific  procedures  to  be 
followed  for  the  notification  and 
resolution  of  compliant  changes  to 
established  cost  accounting  practices 
and/or  the  correction  of  noncompliant 
practices  when  the  educational 
institution  is  performing  covered 
contracts,  covered  subcontracts  and 
other  Federally  sponsored  agreements. 


DATES:  Comments  must  be  submitted  in 
writing,  by  letter,  and  should  be 
received  by  October  19, 1999. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Rudolph  J. 
Schuhbauer,  Project  Director,  Cost 
Accounting  Standards  Board,  Office  of 
Federal  Proauement  Policy,  725  17th 
Street,  NW,  Room  9013,  Washington, 
DC  20503.  Attn:  CASB  Docket  No.  93- 
01N(3).  To  facilitate  the  CASB's  review 
of  your  submitted  comments,  please 
include  with  your  written  comments  a 
three  point  five  inch  (3.5")  computer 
diskette  copy  of  your  comments  and 
denote  the  format  used.  A  format  that  is 
compatible  with  Corel  WordPerfect  8  is 
preferred.  The  submission  of  public 
comments  via  the  internet  by  "E-mail" 
will  not  satisfy  the  specified 
requirement  that  public  comments  must 
be  submitted  in  writing,  by  letter,  as 
receipt  of  a  readable  data  file  is  not 
assured. 

FOR  FURTHER  MFORMATUN  CONTACT: 
Rudolph  J.  Schuhbauer,  Project  Director, 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 
SUPPLEMENTARY  INFORMATION:  In 
response  to  the  second  of  comments 
requested  on  this  topic  in  the 
Supplemental  Notice  of  Proposed 
Rulemaking,  promulgated  on  July  14, 
1997  (hereinafter  referred  to  as 
"SNPRM-I"),  a  number  of  commenters 
expressed  their  concerns  regarding  the 
purpose  and  scope  of  the  Board's 
proposed  amendments.  In  consideration 
of  those  concerns,  the  Board  has 
decided  to  request  a  third  round  of 
public  comments  via  this  Supplemental 
Notice  of  Proposed  Rulemaking 
(hereinafter  referred  to  as  "SNPRM-II") 
To  ensure  the  views  and  concerns  of 
interesteed  parties  are  fully  surfaced, 
the  Board  will  also  conduct  an  open 
public  meeting  and  initiate  a 
"benchmarking"  survey. 

Open  Public  Meeting 

In  addition  to  the  submission  of 
public  comments,  the  Board  will 
schedule  an  open  public  meeting  to 
discuss  this  proposed  rule.  The  date, 
time  and  location  details  of  that  meeting 
will  be  the  subject  of  a  separate  Federal 
Register  notice. 

Benchmarking  Survey 

In  response  to  the  Board's  prior 
proposal,  some  commenters  generally 
recommended  that  the  Board  field  test 
and/or  further  study  the  impact  its 
proposal  will  have  on  contractors  and 
the  Government  and  then  to  reconsider 
the  need  for  the  proposed  amendments. 
For  a  more  detailed  discussion  of  the 
commenters'  concerns,  see  "Cost  Benefit 


Issues"  contained  in  Section  B  below. 
To  better  understand  such  concerns,  the 
Board  will  invite  a  small  number  of 
major  defense  contractors  to  participate 
in  a  coordinated  "benchmarking" 
survey.  The  objective  of  the  survey  will 
be  to  specifically  identify  the  additional 
nimiber  of  contract  price  and  cost 
adjustment  cases  that  would  result  if  the 
Board's  current  proposal  were  applied 
to  actual  contractor  changes  that 
occurred  in  a  recently  completed  cost 
accounting  period.  Participation  by 
contractors  will  be  on  a  volimtary  basis. 
Collection  and  identification  of  the 
survey  data  is  expected  to  be 
coordinated  with  the  contractor's 
cognizant  Federal  audit  organization 
prior  to  its  siihiniRsinn.  These 
"benchmarking"  surveys  will  be 
formally  initiated  by  the  Board  through 
coordination  with  interested  industry 
associations.  For  those  contractors  that 
wish  to  participate  in  the  survey  but  are 
not  included  in  the  resultant  contractor 
groupings  established  through 
coordination  with  the  industry 
associations,  the  survey  questionnaire 
may  be  obtained  by  faxing  a  request  to 
the  CASB  staff  at  202-395-5105.  In  such 
cases,  the  survey  data  should  be 
submitted  by  the  due  date  specified 
below.  Timely  submitted  contractor 
surveys  will  be  examined,  on  a 
sampling  basis,  by  the  cognizant  Federal 
audit  organization.after  they  are 
received  by  the  CASB. 

A.  Regulatory  Process 

The  CASB's  rules,  regulations  and 
Cost  Accounting  Standards  (CAS)  are 
codified  at  48  CFR  Chapter  99.  Section 
26(g)(1)  of  the  Office  of  Federal 
Procurement  Policy  Act,  41  U.S.C. 
422(g),  requires  that  the  Board,  prior  to 
the  establishment  of  any  new  or  revised 
Standard,  complete  a  prescribed 
rulemaking  process.  The  process 
generally  consists  of  the  following  four 
steps: 

(1)  Consult  with  interested  persons 
concerning  the  advantages, 
disadvantages  and  improvements 
anticipated  in  the  pricing  and 
administration  of  Government  contracts 
as  a  result  of  the  adoption  of  a  proposed 
Standard  (e.g.,  promulgation  of  a  Staff 
Discussion  Paper  (SDP)). 

(2)  Issue  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM). 

(3)  Issue  a  Notice  of  Proposed 
Rulemaking  (NPRM). 

(4)  Promulgate  a  Final  Rule. 

This  Notice  is  a  continuation  of  the 
third  step  of  the  four-step  process. 
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B.  Bad  ;4roiuid 

Prior  P^mulgations 

Manj^jcommenters  have  identified  the 
Board'^  ^gulatory  coverage  on  "changes 
in  cost  ^pcoimting  practice"  as  a  matter 
mijairing  clarification  and/or  further 
coverage.  The  CASE  requested  public 
comments  from  interested  parties  on 
this  topic  in  an  SDP  published  in  the 
FedertU  Register  on  April  9, 1993  (58  FR 
18428)  ^d  in  an  ANFRM  published  on 
April  25»  1995  (60  FR  20252).  On 
September  18, 1996,  the  CASE,  in  an 
NPRM  |]|iblished  in  the  Federal 
Register  1(61  FR  49196),  proposed  to 
amend  ^le  Board's  current  coverage 
govemi^  changes  in  cost  accounting 
practic^i  That  NPRM  also  included 
proposM  amendments  to  conform  the 
language  contained  in  the  contract 
clauses  for  "Full"  and  "Modified" 
coverage,  specify  certain  Federal  agency 
responsibilities,  and  expand  the  criteria 
for  desiir^ble  change  determinations.  A 
new  subpart  was  also  proposed  to 
delineate  the  actions  to  be  taken  by  the 
contracnng  parties  when  a  contractor 
makes  4  compliant  change  to  a  cost 
accounlting  practice  or  follows  a 
nonconi^Uant  practice.  On  July  14, 
1997,  tM  CASE  published  the  SNPRM- 
I  in  the  Federal  Register  (62  FR  37654), 
to  solic^  additional  comments 
concenmig  certain  proposed  revisions 
to  the  p^viou^ly  proposed  NPRM 
coverage  and  to  solicit  comments  to 
determine  to  what  extent,  if  any,  there 
may  be  ^lipport  for  the  establishment  of 
new  prdtisions  that  would  exempt 
certain  Vpluntary  changes  in  a 
contradlor's  cost  accounting  practices 
from  th^  [Board's  contract  price  and  cost 
adjustmjekit  requirements. 

Public  G^mments 

Of  the  sixty-nine  sets  of  public 
comments  received  in  response  to  the 
SNPRM*-I,  fifty-nine  were  provided  in  a 
timely  m9nner.  The  public  comments 
were  received  from  contractors, 
educatidW  institutions,  professional 
associations.  Federal  agencies, 
accounting  organizations,  and  other 
individil^s.  A  niunber  of  commenters 
supported  the  establishment  of  new 
provisiok)s  that  would  exempt  bom  the 
Board's  bontract  price  and  cost 
adjustment  requirements  those 
voluntan  changes  in  compliant  cost 
accountMig  practices  that  directly  result 
from  changes  made  by  a  contractor  to 
improve!  the  economy  and  efficiency  of 
its  operations.  Some  commenters 
supportMl  the  proposed  amendments 
contained  in  the  SNPRM-I.  Some  did 
not.  Oth^  ofil^red  suggestions  on  how 
the  propjQsed  coverage  might  be  clarified 
or  other^i^se  improved.  The  responses 


received  in  a  timely  manner  are 
addressed  in  Section  E,.  Public 
Comments. 

Certain  other  inquiries  and  concerns, 
of  a  more  general  natiue,  that  were 
expressed  by  several  commenters  with 
respect  to  the  Board's  overall  objectives 
and  rationale  for  the  proposed 
amendments  are  addressed  immediately 
below. 

Board  Objectives  and  Rationale 

A  number  of  contractors  and 
professional  associations  questioned  the 
purpose  of  the  Board's  proposed 
amendments  and  asked  if  other  more 
simplified  approaches  would  not  better 
serve  the  Government  and  contractors. 
Some  commenters  felt  that  the  Board 
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the  proposed  definition  of  the  term 
"cost  accoimting  practice."  One 
commenter  stated  that  because  "cost 
accoimting  practice"  is  not  so  much  an 
accounting  concept  as  it  is  a  key  to  ihe 
administration  of  CAS,  a  statement  of 
purpose  or  rationale  would  help  to 
imderstand  the  CAS  Board's  goal. 

The  Board's  objectives  are  discussed 
below. 

Continuing  Board  Objective:  To 
support  the  Government's  procurement 
process  for  negotiated  cost-based 
contracts. 

The  Board's  continuing  objective  is  to 
promote  an  acquisition  environment 
wherein  Government  contracting 
officials  can,  with  a  high  degree  of 
confidence,  rely  upon  the  estimated  and 
actual  cost  information  provided  by 
contractors  relative  to  (1)  the  costs 
contained  in  and/or  submitted  in 
support  of  proposed  contract  prices,  (2) 
the  overall  costs  of  operations  and/or  (3) 
the  costs  of  prior  contract  performance. 
Because  the  Board's  CAS  and 
hiterpretations  often  limit  or  narrow  the 
range  of  alternative  cost  accounting 
practices  that  might  otherwise  be  used 
by  a  contractor,  or  by  competing 
contractors,  in  calculating  submitted 
cost  information,  Government 
procurement  officials  can  with  a  greater 
degree  of  reliance  make  meaningfril 
analyses  and  comparisons  when 
contractor  submitted  cost  information  is 
derived  through  a  contractor's 
consistent  application  of  CAS  compliant 
cost  accounting  practices. 

Pursuant  to  its  enabling  statue,  the 
Board  promulgates  CAS  and 
Interpretations  that  are  designed  to 
achieve  imiformity  and  consistency  in 
the  cost  accoimting  practices  used  by 
contractors  to  estimate,  acciunulate  and 
report  costs.  The  concepts  of 
"uniformity"  and  "consistency"  are  set 
forth  in  the  Board's  "Statement  of 
Objectives,  Policies  and  Concepts"  (57 


FR  31036,  7/13/92).  The  Board's  rules 
also  require  the  larger  CAS-covered 
contractors  to  formally  disclose  to  the 
Government  their  established  cost 
accounting  practices,  via  submission  of 
a  disclosure  statement.  Disclosiu* 
reduces  the  potential  for  Government 
misunderstandings  concerning 
contractor  cost  information 
submissions.  Consequently,  the 
submission  of  estimated  or  actual  cost 
information  developed  by  contractors 
based  on  the  consistent  application  of 
CAS  compliant  cost  accoimting 
practices  enables  the  Government  to 
make  more  meaningful  cost 
comparisons  between  competing 
contractors,  facilitates  the  negotiation  of 
fair  and  reasonable  contract  prices,  and 
permits  the  Government  to  make  more 
reliable  comparisons  of  a  particular 
contractor's  estimated  and  actual 
contract  costs. 

Immediate  Board  Objective:  To  bridge 
the  gap  between  contractor  cost 
accounting  matters  and  the 
Government's  procurement  process  for 
negotiating  and  administering 
negotiated  cost-based  contracts, 
particularly  when  contractors  fail  to 
apply  their  established  cost  accounting 
practices  in  a  consistent  manner,  fail  to 
comply  with  applicable  CAS  or  make 
compliant  changes  to  their  established 
cost  accounting  practices. 

Statutory  Requirement.  Under  its 
enabling  statute,  the  Board  is  required  to 
promulgate  regulations  that  require 
contractors  and  subcontractors  to 
"*  *  *  agree  to  a  contract  price 
adjustment  *  *  *  for  any  increased 
costs  paid  to  such  contractor  or 
subcontractor  by  reason  of  a  change  in 
the  contractor's  or  subcontractor's  cost 
accounting  practices  or  by  reason  of  a 
failure  by  the  contractor  or 
subcontractor  to  comply  with  applicable 
cost  accounting  standards." 
Accordingly,  the  Board's  implementing 
regulations  include  provisions  that  are 
designed  to  establish  what  constitutes  a 
"change  to  a  cost  accounting  practice" 
and  "increased  cost"  to  the 
Government.  The  Board's  regulations 
also  provide  for  contract  price  and  cost 
adjustments  if  a  contractor  changes  its 
established  cost  accounting  practice  or 
applied  a  noncompliant  practice.  The 
Board's  current  proposal  is  designed  to 
facilitate  the  implementation  of  the 
Board's  statutory  requirements. 

Cost  Accounting  Practice  Definition: 
Consistent  with  the  Board's  statutory 
requirements,  the  purpose  of  the  Board's 
proposed  amendments  to  the  definitions 
of  the  terms  "cost  accoimting  practice" 
and  "change  to  a  cost  accounting 
practice"  is  to  direct  the  contracting 
parties  to  focus  on  the  cost  accounting 
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practices  actually  used  by  contractors  to 
accumulate  cost  in  cost  pools  for 
subsequent  allocation  to  intermediate 
and  final  cost  objectives  when 
determining  if  a  voluntary  change  in 
cost  accounting  practice  has  occurred. 
Specifically,  the  proposed  amendments 
make  clear  that  changes  in  the  selection 
and/or  composition  of  cost  pools  are 
changes  in  die  methods  and  techniques 
used  to  allocate  cost  to  cost  objectives, 
i.e.,  a  change  to  a  cost  accounting 
practice. 

Based  on  the  commenters'  stated 
perceptions,  some  contractors 
apparently  believe  that  the  term  "cost 
accounting  practice"  as  defined  in  the 
Board's  existing  rules  is  merely  a 
contractual  term  of  art  that  is  used  to 
identify  a  finite  or  liixiitcd  number  of 
circumstances  which  trigger  contract 
price  or  cost  adjustments  under  the 
terms  and  conditions  of  CAS-covered 
contracts.  In  their  view,  a  change  in  cost 
accounting  practice  only  occurs  if  the 
change  is  specifically  cited  or  illustrated 
in  the  Board's  rules.  That  line  of 
reas<Miing  would  inappropriately 
preclude  from  consideration  the 
complete  spectrum  of  cost  accoimting 
practices  actually  used  by  each 
contractor  to  accumulate  costs  in  cost 
pools  for  subsequent  allocation  to 
intennediate  and  final  cost  objectives. 
The  commenters'  inferences  are  that  the 
Board  has  the  ability  to  promiilgate  a 
rule  that  describes  or  illustrates  every 
conceivable  drciunstance  that  the  Board 
considors  to  be  a  change  to  a  cost 
accoimting  practice  for  each  contractor 
performing  CAS-covered  contracts. 
That,  however,  is  not  feasible  or 
desirable.  Instead,  the  Board's  objective 
is  to  maintain  cost  accounting  practice 
definitions  that  can  be  related  to  each 
contractor's  established  cost  accounting 
practices. 

The  Board's  proposed  definitions  are, 
therefore,  from  a  Inoader  perspective. 
The  Board's  objective  is  to  permit  the 
application  of  die  Board's  ndes  to  all 
contractors  and  subcontractors, 
regardless  of  their  specific  individual 
cost  accounting  practices  applied  to 
accumulate  costs.  The  Board's 
expectations  are  that  the  contracting 
parties  will  be  able  to  determine,  on  a 
case-by-case  basis,  whether  a  change  in 
a  particular  contractor's  established  cost 
accounting  practice  has  occurred  based 
on  the  revised  language  contained  in  the 
Board's  proposed  definitions.  Under  the 
definition  being  proposed  today,  if  a 
contractor  makes  changes  that  alter  the 
flow  of  pooled  costs  to  intermediate  and 
final  cost  objectives,  for  ongoing 
functions,  such  changes  would 
generally  be  considered  a  change  in  cost 
accounting  practice.  Thus,  it  is  the 


substance  of  the  actual  change  made 
that  is  to  be  evaluated  by  the  contracting 
parties.  A  cost  accounting  practice 
change  may  occiu  even  if  it  is  not 
specifically  depicted  in  the  Board's 
rules. 

The  accompanying  illustrations  are  a 
secondary  source  of  guidance  regarding 
the  application  of  the  primary  policy 
reflected  in  the  definitional  language.  A 
determination  that  a  change  in  practice 
has  occurred  should  normally  residt 
whenever  there  is  a  change  in  how 
pooled  costs  are  accumulated  for 
allocation  to  intermediate  and  final  cost 
objectives.  The  determination  is, 
therefore,  not  limited  to  only  those 
circumstances  that  replicate  the 
conditions  associated  with  the  changes 
in  cost  accounting  practices  illustrated 
in  the  Board's  amended  rule  or  by  any 
previously  proposed  coverage  (proposed 
definitional  language  or  illustrations) 
associated  with  this  rulemaking  that  is 
not  eventually  incorporated  in  the  final 
rule. 

Contract  Price  and  Cost  Adjustments. 
In  proposing  a  new  subpart  9903.4,  the 
Board's  objective  is  to  establish  a 
definitive  cost  impact  process  that  fully 
considers  and  reflects  how  contractor 
submitted  cost  information  is  used  by 
the  Government  (i)  to  negotiate  contract 
prices  at  the  time  of  award,  (ii)  to 
convert  cost  ceilings  or  target  costs  into 
final  contract  prices  for  flexibly  priced 
contracts  after  award,  and  (iii)  to  pay 
contract  costs  under  the  terms  and 
conditions  of  the  difiierent  types  of 
negotiated  cost  based  contracts  (FFP, 
CPFF,  etc.)  that  are  utilized  by  die 
Government  to  obtain  products, 
supplies  and  services,  research,  etc. 

Contractor  cost  estimates  submitted  to 
si^port  proposed  contract  prices  for  the 
pOTiormance  of  specific  tasks  generally 
reflect  the  amount  of  direct  and  indirect 
costs  that  contractors  expect  they  will 
actually  accumulate  in  accordance  with 
their  established  cost  accounting 
practices  after  receipt  of  a  contract 
award,  if  they  were  selected  to  perform 
the  specific  tasks.  The  Government's 
negotiators  rely  upon  such  cost 
estimates  when  they  establish  the 
negptiated  contract  price  at  the  time  of 
contract  negotiations,  prior  to  contract 
award.  If  a  contractor  changes  a 
compliant  cost  accounting  practice  after 
contract  award,  the  amount  of  costs 
accumidated  for  existing  CAS-covered 
contracts  may  increase  or  decrease  in 
comparison  to  the  amounts  that  would 
have  been  accumulated  had  no  practice 
change  been  made.  Such  post  award 
changes  made  by  a  contractor  coidd 
result  in  the  payment  of  increased  costs 
by  the  Government.  If  a  contractor 
applied  a  noncompliant  cost  accounting 


practice,  the  amount  of  estimated  costs 
based  on  the  noncompliant  practice  may 
result  in  overstated  or  understated 
negotiated  contract  prices  and/or  the 
amoimt  of  actual  costs  accumulated  for 
resultant  CAS-covered  contracts  may  be 
higher  or  lower  than  the  amounts  tha^ 
would  have  resulted  if  a  compliant 
practice  had  been  used  to  accumulate 
costs.  In  such  circumstances,  contract 
price  or  cost  adjustments  may  be 
required  to  preclude  the  payment  of 
increased  cost,  to  correct  overstated 
contract  prices  and  to  deobligate 
overstated  funding  obligations  that 
resulted  from  an  estimating 
noncompliance,  or  to  address  individual 
contract  cost  overrun  or  underrun 
conditions  that  may  result.  Adjustments 
may  also  bo  required  so  that 
Government  cost  comparisons  between 
estimated  and  actual  costs  of  contract 
performance  contained  in  contract  cost 
status  reports  residt  in  valid 
comparisons. 

By  proposing  a  definitive  cost  impact 
process,  the  Board  is  taking  action  to 
establish  how  the  contracting  parties  are 
henceforth  to: 

•  Estimate  the  amounts  by  which  the 
amount  of  costs  accumulated  under 
existing  CAS-covered  contracts  will 
increase  or  decrease  after  a  compliant 
cost  accounting  practice  change  is 
made. 

•  Convert  the  estimated  changes  in 
cost  accumulation  (increases  or 
decreases)  for  individual  contracts  to 
equitable  contract  price  adjustments  for 
"required"  and  "desirable"  practice 
changes. 

•  Determine  if  "voluntary"  cost 
accoimting  practice  changes  made 
unilaterally  by  a  contractor  after 
contract  award  will  result  in  the 
payment  of  increased  costs,  in  the 
aggregate,  by  the  Government  and  to 
prescribe  the  actions  to  be  taken  to 
preclude  the  payment  of  the  aggregate 
increased  costs.  At  the  time  of  contract 
award,  a  contractor  agrees  to 
consistenUy  apply  its  established  cost 
accounting  practices  when 
accumulating  and  reporting  the  costs  of 
contract  performance.  A  voluntary 
change  in  cost  accoimting  practice 
negates  that  agreement  and  triggers  the 
CAS  contract  clause  price  and  cost 
adjustment  provisions  which  preclude 
the  Government  from  pajring  aggregate 
increased  costs  (as  defined  by  the 
Board)  that  may  result  from  a  voluntary 
change  in  cost  accounting  practice. 
When  a  contractor  makes  a  voluntary 
change  to  its  established  cost  accounting 
practices,  the  amoimt  of  contract  costs 
accumulated  by  the  contractor  for 
individual  contracts  may  increase  or 
decrease  as  compared  to  the  amounts 
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that  V  ould  have  been  accumulated  for 
the  individual  contracts  had  the  practice 
chanf^  not  occiured.  The  cost  impact 
proc^ls  being  proposed  prescribes  how 
to  del  )rmine  if  the  Government  would 
pay  'fincreased  costs,"  in  the  aggregate, 
as  th^  result  of  a  voluntary  change  in 
practice  for  the  different  types  of 
contracts  that  may  be  involved  (FFP  or 
flexibly  priced  contracts).  The  increased 
cost  determination  is  predicated  upon 
an  ai^lysis  of  the  changes  in  individual 
contrisict  cost  acaunulations  that  are  . 
expeiied  to  result  after  the  practice 
chan^  and  a  determination  on  whether 
or  not 'contract  price  adjustments  or 
other  actions  are  required  to  preclude 
the  pfi^ent  of  aggregate  increased 
costs;  |B.g.,  require  adjustment  of  the 
Govei'liment's  contractual  obligations  to 
pay  tae  negotiated  cost-based  contract 
price$!(FFP  or  cost  ceilings  for  flexibly 
priced  contracts)  which  were 
detertilined  at  the  time  of  award  based 
on  piqposed  contract  costs  that  were 
estimJE^ed  in  conformity  with  the 
contr^or's  then  established  cost 
accoiiiiting  practices  and  the 
contractor's  agreement  to  consistently 
apply  $uch  established  practices  when 
acctuQulating  and  reporting  the  actual 
,  costs  ipf  contract  performance. 

•  O^nvert  the  estimated  changes  in 
cost  accumulations  (increases  or 
decreases)  for  individual  contracts  to 
contr^  price  adjustments  and/or  other 
actioi^  that  may  be  required  to  preclude 
the  payment  of  increased  costs  or  to 
otherwise  reflect  the  cost  impact  of 
"voluv^tary"  cost  accounting  practice 
'is. 
f  termine  if  increased  cost  to  the 

aent.  in  the  aggregate,  occurred 
event  a  noncompliant  cost 
accoimting  practice  was  used  to 
estimate  contract  costs  and/or  to 
[LUlate  contract  costs, 
brrect  noncompliant  conditions, 
purpose  of  the  foregoing 
tion  is  intended  to  guide 
jted  parties  in  commenting  on  the 


crease  or 
I  amotmts 


Board'^  proposal. 
Altemktive  Procedures 

Sonbe  commenters  advocated  that  the 
use  of  other  approaches  might  better 
serve  ^e  Government  and  its 
contr^^ors.  The  thrust  of  their 
argiunants  was  that  other  measurement 
critena  for  evaluating  the  reliabihty  of 
contractor  cost  submissions  and 
remedies  for  "unreliable"  cost 
submissions  might  be  developed  with 
the  result  that  the  contracting  parties 
would  inciu'  less  administrative  costs. 
Gener^  references  were  made  to  recent 
regulaitpry  changes  established  by  the 
prociufement  community  in  response  to 
acqmskion  reform  legislation  that 


produced  "streamlined"  acquisition 
regulations  for  contract  awards  where 
contract  prices  are  generally  based  on 
"adequate  price  competition,"  e.g.,  the 
use  of  "past  performance"  evaluations 
for  determining  responsible  sources  and 
"Process  Oriented  Contract 
Administration  Services  (PROCAS),"  a 
"team  approach"  review  program 
developed  by  the  Defense  Logistics 
Agency  that  establishes  increased 
reliance  on  contractor  internal  control 
procedures  so  that  Government 
surveillance  can  be  lessened.  How  such 
alternative  processes  might  be  related  to 
the  implementation  of  the  Board's 
statutory  requirements  for  negotiated 
cost-based  contracts  was  not,  however, 
uetaiied.  Any  iillerudtive  system,  if 
designed  to  pruviJu  uiu  bd!>is  fur  making 
meaningful  evaluations  regarding 
compliance  with  the  Board's  CAS  and 
the  resiilting  submission  and  use  of 
contractor  prepared  cost  information, 
would  require  a  baseline  or  benchmark 
against  which  submitted  cost 
information  could  be  measured,  verified 
and  equitably  adjusted  if  imreliable  cost 
information  had  been  submitted. 
Additional  contractor  reporting  systems 
and  new  measiirement  criteria  relative 
to  the  Board's  statutory  requirements 
would  need  to  be  developed  and 
implemented.  Team  reviews  also 
consume  considerable  resources,  pose 
scheduling  delays,  and  are  generally 
invoked  only  at  the  largest  contractor 
locations. 

In  a  cost-based  contracting 
environment,  the  use  of  such  alternative 
processes  may  not  be  as  effective  or  less 
costly  than  the  Board's  administrative 
requirements.  The  Board  has  carefully 
considered  the  commenters'  views  and 
believes  that  its  regulatory  requirements 
(once  amended  as  proposed  in  this 
SNPRM-n)  and  Standards  result  in  a 
reasonably  efficient  and  effective 
process  for  administering  contractor 
cost  accoimting  matters  that  affect  the 
pricing  of  negotiated  cost-based 
Government  contracts  and  subcontracts. 

Cost  Benefit  Issues 

Cost  Accounting  Practice  Definition 

A  number  of  commenters  opined  that 
the  costs  of  implementation  of  the 
Board's  proposed  amendments  would 
exceed  any  cost  savings  the  Board  might 
expect  from  the  potential  recovery  of 
increased  costs  paid  by  the  Government 
The  commenters  premised  their' 
concerns  on  the  notion  that  the 
proposed  amendments  to  the  Board's 
definitions  of  a  "cost  accounting 
practice"  and  "change  to  a  cost 
accoimting  practice"  will  increase  the 
nimiber  of  cases  (cost  accounting 


practice  changes)  that  will  need  to  be 
reported  to  the  Government  and 
subjected  to  the  Board's  cost  impact 
process.  They  reasoned  that  the 
increased  number  of  cases  will,  in  turn, 
increase  the  Govermnent's  and 
contractors'  administrative  costs  over 
the  levels  currently  being  experienced. 
ConsequenUy,  they  generally 
recommended  that  the  Board  field  test 
and/or  further  study  the  impact  its 
proposal  will  have  on  contractors  and 
the  Government  and  then  reconsider  the 
need  for  the  proposed  amendments.  It  is 
their  belief  that  the  Board  will  find  that 
the  Government's  and  contractora' 
administrative  cost  levels  would 
increase  substantially  while  any 
increoac  in  iiut  levels  of  "increased 

costs"  to  ot»  itsCuVei^ni  uy  la© 

Government  would  not  justify  the 
higher  administrative  cost  levels. 

The  Board  acknowledges  that  for 
some  contractors  the  reported  number  of 
cost  accounting  practice  changes  that 
would  become  subject  to  the  Board's 
contract  price  or  cost  adjustment 
process  may  increase  when  compared  to 
the  number  currentiy  being  reported. 
The  possible  increase  womd  not  be  due 
to  the  actual  number  of  "changes"  made 
each  year,  but  rather  due  to  those 
changes  that  have  been  made  routinely 
in  the  past  but  were  not  treated  by  the 
contractor  as  a  "change  to  a  cost 
accounting  practice"  (e.g.,  pool 
combinations,  pool  split-outs,  and 
transfers  of  ongoing  functions  from  one 
pool  to  another  pool).  Some  contractors 
do  not  believe  such  changes  are 
currenUy  subject  to  the  Board's 
consistency  requirements  and  CAS 
contract  price  and  cost  adjustment 
provisions  due  to  their  interpretations  of 
the  Board's  existing  definitions, 
illustrations  and  ndemaking  history 
regarding  the  definition  of  a  change  to 
a  cost  accoimtine  practice. 
-    Such  cost  pool  changes  normally 
impose  additional  non-CAS  driven 
administrative  bxudens  on  both  the 
Government  and  contractors  because 
they  generally  require  the  negotiation  of 
revised  sets  of  forecasted  indirect  cost 
rates  for  contract  cost  estimating, 
purposes  and  the  establishment  of 
revised  sets  of  provisional  and  actual 
indirect  cost  rates  for  the  payment  of 
accumulated  actual  contract  costs. 
These  revisions  are  required  whenever 
changes  in  the  acciunulation  of  pooled 
costs  significantly  affect  estimated  and/ 
or  actual  contract  cost  acciunulations. 
However,  this  additional  administrative 
cost  burden  does  not  appear  to  be  a 
contractor  concern  since  these  corollary 
administrative  actions  were  not 
mentioned.  Also  not  considered  was  the 
impact  of  the  alternative  outcomes  and 
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alternative  administrative  actions  that 
would  result  if  the  CAS  cost  impact 
process  were  not  applied  to  uniformly 
resolve  individual  contract  cost 
overruns  or  under-runs  that  may  residt 
from  such  changes. 

A  study  of  Government  cost 
recoveries  is  not  needed  since  the  Board 
does  not  expect  that  only  contract  price 
reductions  will  occiir  due  to  the 
promulgation  of  this  proposed  rule.  The 
contract  price  and  cost  adjustments 
made  under  the  CAS  cost  impact 
process  generally  increase  and  decrease 
individiial  contract  prices  and  costs  in 
synchronization  wiUi  the  increase  or 
decrease  in  actual  cost  acciunulations 
expected  to  result  from  the  practice 
chang9.  If  the  Government  determines  a 
practice  change  to  be  a  "desirable 
change",  then  the  Government  may 
increase,  not  decrease,  contract  prices  in 
the  aggregate.  The  objective  is  to  track 
the  expected  changes  in  cost 
accimiulation  for  me  individual  covered 
contracts  and  to  adjust  individual 
contract  prices,  if  necessary.  It  is  not  to 
gain  an  advantage  for  the  Government. 
The  "savings"  will  accrue  through  the 
Government's  craitinued  reliance  on 
contractor  cost  submissions,  the 
Government's  ability  to  adjust  contract 
prices  and  costs  to  preclude  the 
payment  of  increased  costs  (as  defined 
by  the  Board),  and  the  implementation 
of  a  less  burdensome  cost  impact 
system. 

The  commenters'  "cost  savings" 
rationale  avoided  the  basic  issues  under 
consideration  by  the  Board,  i.e.,  what 
constitutes  a  change  in  a  contractor's 
established  cost  accounting  practices 
used  to  estimate,  accumulate  and  report 
costs  for  covered  contracts,  and,  has  the 
Board's  statutory  requirement  to 
preclude  the  payment  of  "increased 
costs"  been  implemented  in  an  effective 
manner?  Their  arguments  were  limited 
to  the  premise  that  if  the  proposed 
amenchnents  increase  existing 
administrative  cost  levels  to  the 
contractor  and/or  there  is  no  significant 
increase  in  the  level  of  amounts 
recovered  by  the  Government, 
promidgation  of  the  proposed    - 
amendments  is  not  justified. 

Throughout  this  rulemaking  process, 
contractors  continued  to  advocate  that, 
from  a  technical  prospective,  the 
definition  of  a  change  to  a  cost 
accoimting  practice  should  not  be 
amended,  i.e.,  the  Board's  contract  price 
and  cost  adjustment  provisions  should 
not  be  triggered  if  a  contractor's 
estimated  cost  proposal  was  predicated 
on  the  accumulation  of  estimated 
pooled  costs  in  a  particular  manner  and, 
after  contract  award,  the  contractor 
elected  to  acciunulate  actual  pooled 


costs  differently  and  thereby  altered  the 
amoimt  of  actual  contract  costs 
acciunulated  for  individual  contracts. 
This  administrative  cost  burden 
argument  is  really  an  extension  of  those 
tedmical  arguments  which  are 
addressed  elsewhere  in  this  Preamble. 
However,  as  presented,  the  biutlen 
argument  ignores  the  potential  direct 
"cost"  risk  to  the  Government  in  terms 
of  increased  contract  prices  or  costs  that 
may  resiilt  and  be  billed  to  the 
Government  due  to  such  post-award 
changes.  By  objecting  on  the  basis  that 
the  Board's  proposed  amendments  will 
increase  the  administrative  cost  burden, 
some  contractors  are  really  arguing  that 
the  CASB's  requirements  for  adjusting 
contract  prices  to  refiect  the  chduges  in 
the  accumulation  of  pooled  costs 
allocated  to  individual  contracts,  should 
not  be  applied.  If  such  "biuden" 
arguments  were  accepted,  the  CASB's 
cost  impact  process  woiUd  not  be  used 
to  uniformly  resolve  individual  contract 
cost  shifts  resulting  from  such  changes. 
The  Board  does  not  agree  with  such 
views.  The  Board  does  not  believe  that 
the  commenter's  arguments  have 
technical  merit  or  that  the  Board's 
proposal  will  materially  increase  the 
overall  administrative  cost  burden  level 
currently  imposed  by  the  Government 
on  cost-based  contractors. 

The  Board's  objective  is  to 
consistently  treat  unilateral  changes 
made  by  contractors  that  alter  the 
manner  by  which  the  costs  of  ongoing 
functions  are  accmnulated  in  cost  pools 
for  subsequent  allocation  to 
intermediate  and  final  cost  objectives  as 
a  change  in  cost  accoimting  practice. 
Such  contractor  changes  are  viewed  as 
a  constant.  They  occur  irrespective  of 
the  Board's  rules,  regulations  and 
Standards.  Therefore,  the  issue  is 
simply  whether  changes  in  the 
acciimulation  of  pooled  costs  that  alter 
the  flow  of  costs  to  intermediate  and 
final  cost  objectives  are  also  to  be 
recognized  as  changes  in  a  contractor's 
cost  accounting  practices  for  contract 
pricing  purposes. 

To  ensure  that  equity  results  itom  the 
Government's  cost-based  contract 
pricing  process,  the  Board  is  of  the 
opinion  that  a  change  made  by  a 
contractor  which  alters  the  flow  of  costs 
to  cost  objectives,  for  ongoing  functions, 
constitutes  a  change  in  cost  accounting 
practice  for  contract  cost  or  pricing 
purposes.  In  the  final  analysis,  an 
approach  that  protects  the  Govenunent's 
interests  in  an  equitable  manner, 
consistent  with  the  Board's  enabling 
statute,  is  needed  in  a  cost-based 
contracting  environment.  The  benefits 
of  commonly  understood  definitions 
that  result  in  implementation  of  the 


Board's'  statutory  requirements  will  tend 
to  negate  the  administrative  costs  of 
implementation  even  if  some 
administrative  cost  levels  were  to 
increase  for  a  short  time.  This  is  because 
the  Board's  existing  rules  have  not 
resulted  in  an  effective,  easily 
understood  and  agreed  to  regulation. 
The  contracting  parties  have 
experienced  contentious  disagreements 
and  legal  disputes  concerning  amounts 
paid  under  covered  contracts  after 
contractors  made  "changes"  that  altered 
the  flow  of  costs  to  intermediate  and 
final  cost  objectives  which  in  turn 
altered  the  aggregate  amoimt  of 
accumulated  contract  costs.  Settlement 
of  these  disagreements  and  adjudication 
of  the  resulting  legal  cases,  particularly 
when  exteudtid  over  loiig  periods  of 
time,  have  produced  significant 
"administrative  costs"  to  both  the 
Government  and  contractors.  It  is  the 
Board's  expectation  that  finalization  of 
this  proposal  to  more  precisely  define 
what  constitutes  a  "change  to  a  cost 
accounting  practice"  will  reduce  the 
potential  for  such  disagreements  and 
therefore  will  obviate  the  cost  of 
protracted  legal  proceedings  for  many 
such  changes  in  the  future. 

Cost  Impact  Process 

The  Board  found  that  the 
administrative  process  for  making  the 
contract  price  and  cost  adjustments  has 
not  always  been  implemented  in  a 
uniform  manner,  and  that  the 
"undocumented"  procedures  and 
processes  for  making  such  adjustments 
is  not  widely  underetood  by  the 
Government  or  its  contractors.  The 
proposed  cost  impact  process  delineates 
the  entire  process  to  be  followed  when 
a  contractor  changes  a  compliant  cost 
accounting  practice,  or  is  required  to 
correct  a  non-compliant  practice.  It 
addresses  when  notification  of  a 
practice  change  is  required  and  specifies 
a  flexible  process  for  determining  and 
resolving  the  cost  impact  of  a  cost 
accounting  practice  diange  or 
noncompliance.  The  Board  believes  that 
the  proposed  process,  when 
promulgated  as  a  final  rule,  will  prove 
to  be  more  flexible  and  less  burdensome 
than  current  practices.  It  will  also 
facilitate  user  comprehension  of  the 
process  and  thereby  tend  to  reduce  the 
overall  amount  of  administrative  effort 
currently  being  expended  to  resolve 
individual  cases. 

In  Summary 

The  Board's  continuing  objectives  are 
to  maintain  its  existing  rules  and 
Standards  in  a  maimer  that  is  consistent 
with  its  enabling  statute.  The  purpose  of 
the  Board's  current  proposal  is  to  focus 
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on  th^  |two  basic  issues  that  are  an 
essential  part  of  the  Board's  overall 
contract  price  and  cost  adjustment 
proce^$,  i.e.,  what  constitutes  a  "cost 
accounting  practice"  and  how  to 
admimster  CAS-covered  contracts  in  the 
event  H  contractor  or  subcontractor 
makes  a  change  to  its  otherwise 
compliant  cost  accounting  practices  or  a 
contractor  or  subcontractor  does  not 
comply  with  an  applicable  CAS  when 
estimating,  accumulating  or  reporting 
costs,  leased  on  the  public  comments 
receivjad  throughout  this  proposed 
rulemji^ng,  it  is  clearly  evident  that 
disagreements  still  exist  over  what 
should  constitute  a  change  in  a 
contractor's  established  cost  accounting 
practifcps  for  purposes  of  triggering  the 
LLAq  uQntrsct  pnce  anu  cost  duj  liaLmeut 
process.  Accordingly,  the  Board  believes 
that  th«  amendments  being  proposed 
today  Idre  needed  to  facilitate 
implejmentation  of  the  Board's  statutory 
mandf  le  concerning  the  payment  of 
incres^d  costs  attributable  to  contractor 
cost  accounting  practice  changes,  and 
that  th«  contracting  commtmity  will 
benefijt  from  the  promulgation  of  a 
flexible  cost  impact  process  that  is 
desigii^d  to  achieve  a  more  flexible  and 
less  bttt'densome  administrative  process. 

The  Board  does  not  believe  that  its 
proposed  amendments,  when 
promulgated  as  a  final  nile,  will 
increa^^  the  level  of  administrative  costs 
currently  being  experienced  by 
contractors  and  Government  agencies  by 
any  aff (ireciable  margin.  In  the  long  run, 
the  betlefits  accruing  from  a  more 
precise  definition  of  a  "change  to  a  cost 
accounting  practice"  and  a  more  flexible 
cost  iilipact  process  should  reduce,  not 
increase,  the  overall  administrative 
burden  ciurently  being  experienced  by 
contractors  and  agencies. 

Proposed  Amendments 

A  bijibf  description  of  the  proposed 
amenc^^ents  follows: 

Part  9903,  Contract  Coverage—Proposed 
AmenAnents 

In  subpart  9903.2,  CAS  Program 
Requimments,  subsection  9903.201-4  is 
amended  to  conform  certain  language  in 
the  "Fi^l"  and  "Modified"  contract 
clause^  )and  to  clarify  the  provisions 
govemjitig  changes  made  to  a 
contra^or's  established  cost  accoimting 
practic^^s  and  changes  made  to  correct 
noncotupliant  practices.  Subsection 
9903.201-6  is  amended  to  provide 
exempjtion  criteria  for  determining  if  a 
voluntary  change  in  cost  accoimting 
practice  associated  with  certain 
restructuring  activities  can  be  exempted 
bom  thfe  contract  price  or  cost 
adjustipent  requirements  prescribed  in 


part  9903.  Subsection  9903.201-7  is 
amended  to  establish  criteria  for 
determining  when  a  voluntary  change  in 
cost  accounting  practice  is  desirable  and 
not  detrimental  to  the  Government's 
interests  and  to  establish  alternate 
processes  for  resolving  desirable 
changes.  Subsection  9903.201-8  is 
added  to  specify  certain  cognizant 
Federal  agency  responsibilities  for 
administering  CAS-covered  contracts 
and  subcontracts. 

In  subpart  9903.3,  CAS  Rules  and 
Regulations,  section  9903.301  is 
amended  to  incorporate  definitions  for 
the  terms  "Fimction"  and  "Intermediate 
cost  objective."  In  subsection  9903.302- 
1,  Cost  Accounting  Practice,  the 
definition  is  amended  to  incorporate 
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guidance.  Subsection  9903.302-2, 
Change  to  a  cost  accounting  practice,  is 
revised  to  make  explicit  the  types  of 
changes  that  are  to  be  regarded  as  a 
change  in  cost  accounting  practice. 

The  illustration  of  a  change  in  cost 
accounting  practice  at  9903.302-3(c)(3) 
is  replaced  by  a  new  illustration.  In 
9903.302-3{c)  and  in  9903.302-4, 
several  illustrations  have  been  included 
to  provide  additional  guidance 
regarding  the  revised  definitions  of  the 
terms  "cost  accounting  practice"  and 
"change  to  a  cost  accounting  practice." 

A  new  subpart  9903.4  is  added  to 
establish  the  notification  and  cost 
impact  resolution  process  to  be  followed 
by  a  contractor  and  the  cognizant 
Federal  negotiator  when  a  CAS-covered 
contractor  or  subcontractor  changes  a 
compliant  cost  accounting  practice,  fails 
to  comply  with  an  applicable  Standard 
or  fails  to  consistently  follow  its 
established  cost  accounting  practices. 

Summary  Description  of  Proposed  CAS 
Coverage 

In  subpart  9903.2,  the  proposed 
amendments: 

Conform  the  contract  clause  language 
for  "Full"  and  "Modified"  coverage. 
The  contract  clause  provisions  are  also 
revised  to  clarify  the  actions  required 
when  a  contractor  or  a  subcontractor  is 
required  to  change  a  cost  accounting 
practice  or  elects  to  replace  an 
established  practice  with  another 
compliant  cost  accounting  practice. 
Also  specified  are  the  corrective  actions 
required  when  a  contractor's  estimated 
cost  proposal  was  based  on  a 
noncompliant  practice  and/or  actual 
contract  cost  accumulations  were  based 
on  a  noncompliant  practice. 

Provide  criteria  for  determining  when 
a  volimtary  change  in  cost  accounting 
practice  associated  with  restructuring 
activities  can  be  exempted  itom  contract 
price  or  cost  adjustment. 


Provide  criteria  for  determining  when 
a  non-exempted  voluntary  change  in 
cost  accounting  practice  can  be 
determined  to  be  a  desirable  change  that 
is  notdetrimental  to  the  Government's 
interests. 

Provide  a  more  flexible  process  for 
resolving  the  cost  impact  of  certain 
desirable  changes. 

Require  Federal  agencies,  in 
accordance  with  agency  procedures,  to: 
— Establish  internal  policies  and 
procedures  for  administering  CAS- 
covered  contracts  when  the  agency  is 
and  is  not  the  cognizant  Federal 
agency  for  contractors  performing 
agency  contracts. 
— ^Designate  the  agency  office  or  official 
responsihiA  for  administering  the 
agency's  CAS-covered  contracts  and 
subcontracts. 
— ^Delegate  contracting  authority  to 
designated  agency  officials,  as 
required,  for  the  negotiation  of  cost 
impact  settlements  and  associated 
contract  price  or  cost  accumulation 
adjustments. 
— Conciurently  settle,  on  a  Government- 
wide  basis,  the  cost  impacts  on  all 
CAS-covered  contracts  and 
subcontracts  affected  by  a  contractor's 
or  subcontractor's  change  in  cost 
accounting  practice  or  noncompliant 
practice. 

In  subpart  9903.3,  9903.301  is 
amended  to  incorporate  two  definitions 
to  clarify  the  terms  "Function"  and 
"Intermediate  cost  objective."  The 
amendments  made  to  9903.302-l(c), 
Allocation  of  cost  to  cost  objectives, 
make  explicit  the  methods  and 
teclmiques  that  are  considered  to  be  a 
cost  accounting  practice,  including  the 
methods  and  techniques  used  to 
acciunulate  the  cost  of  specific  activities 
in  cost  pools.  Additional  subparagraphs 
are  added  to  clarify  the  concepts 
associated  with  the  selection  and 
composition  of  cost  pools  and  their 
allocation  bases. 

The  proposed  amendments  to 
9903.302-2  expand  the  existing 
coverage  by  specifying  that,  as  used  in 
part  9903  and  the  applicable  contract 
clauses,  changes  in  cost  accounting 
practices  include  pool  combinations, 
pool  split-outs  and  transfers  of  existing 
ongoing  functions.  The  existing  cost 
accounting  practice  exceptions  cited  in 
9903.302-2(a)  and  (b)  are  restated  and 
modified  in  new  subparagraphs. 

Within  9903.302-3,  a  new 
introductory  paragraph  is  added 
regarding  the  use  of  the  illustrations  that 
follow.  Introductory  paragraphs  (a),  (b) 
and  (c)  are  revised  to  clarify  that  the 
illustrations  involve  "cost  accounting 
practices"  that  have  changed.  The 
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illustration  at  9903.302-3(c)(3)  is 
replaced  by  new  illustrations  depicting 
changes  in  cost  accounting  practices 
that  are  consistent  with  the  revised 
definitions.  The  new  illustration  at 
9903.302-3(c)(3)  illustrates  that  the  use 
of  a  different  base  for  the  allocation  of 
indirect  costs  to  final  cost  objectives  is 
a  change  in  cost  accounting  practice. 
Additional  illustrations  are  added  to 
9903.302-3{c)  and  9903.302-4  to  depict 
various  changes  which  do  and  do  not 
result  in  changes  in  cost  accounting 
practices  when  a  contractor  combines, 
eliminates  or  splits-out  pools,  transfers 
functions  or  when  business 
combinations  due  to  mergers  and 
acquisitions  occur. 

A  uttw  subpart  9903.4,  Contractor 
Cost  AccouuLiug  Praulicu  Cuaugus  and 
Noncompliances,  is  proposed.  It  details 
the  methodology  for  determining 
required  contract  price  or  cost 
acciunulation  adjustments  due  to 
changes  in  a  contractor's  cost 
accounting  practices  and  specifies  the 
actions  to  be  taken  by  a  contractor  and 
the  cognizant  Federsd  official  (e.g.,  the 
contracting  officer,  administrative 
contracting  officer  (ACO)  or  other 
agency  official  authorized  to  act  in  that 
capacity),  including  the  negotiation  of 
cost  impact  settiements  on  behalf  of  the 
Government.  The  new  subpart  provides 
coverage  on  the  applicability  and 
purpose  of  the  subpart,  matericility 
considerations,  definitions  of  terms 
related  to  the  subpart,  procedures  for 
changes  in  compliant  cost  accounting 
practices,  and  procedures  for 
noncompliance  actions.  An  additional 
section  is  also  included  to  illustrate  the 
application  of  the  proposed  coverage. 
The  proposed  coverage  is  briefly 
described  below. 

Section  9903.405,  Changes  in  Cost 
Accoimting  Practices,  includes 
subsections  on  the  following  areas: 
contractor  notification  of  changes  in 
cost  accounting  practices;  Government 
determinations,  approvals  and  initiating 
the  cost  impact  process;  contractor  cost 
impact  submissions:  and  negotiation 
and  resolution  of  the  cost  impact  action. 

Section  9903.405  provides  a 
streamlined  process  which  does  not 
require  submissions  of  cost  impact 
estimates  or  contract  price  adjustments 
for  every  CAS-covered  contract  affected 
by  a  change  in  accounting  practice.  It 
provides  for  the  submission  of  "cost 
savings"  data  that  will  enable  the 
cognizant  Federal  agency  official  to 
promptiy  determine  if  a  voluntary 
change  can  be  exempted  from  contract 
price  or  cost  adjustment.  For  changes  in 
cost  accounting  practices  that  can  not  be 
exempted,  it  provides  flexibility  to  the 
cognizant  Federal  agency  official  in 


determining  the  level  of  detail  required 
for  a  cost  impact  submission  and 
materiality  thresholds  for  required 
contract  price  and  cost  adjustments.  To 
this  end,  it  creates  a  three-step 
sequential  process  which  includes  (l) 
an  initial  evaluation  to  determine  if  the 
cost  impact  of  the  accounting  change  is 
obviously  immaterial,  (2)  the  use  of  a 
general  dollar  magnitude  (GDM) 
settlement  proposal,  and  if  ultimately 
determined  necessary,  (3)  the 
submission  of  a  detailed  cost  impact 
proposal  for  contracts  exceeding 
Government  determined  materiality 
thresholds.  The  proposed  procedure 
encourages  settlement  of  material  cost 
impacts  based  on  the  contractor's  GDM 
settlement  proposal  to  the  maximum 
extent  possible,  williuul  uaviug  iu  re&uil 
to  a  detailed  cost  impact  proposal.  It 
also  provides  for  contract  price 
adjustment  on  individual  contracts  only 
when  the  cost  impact  amoiuit  is 
material. 

Section  9903.405  addresses  the  use  of 
the  offset  process.  It  allows  for  the  use 
of  the  offset  process  to  reduce  the 
number  of  contract  price  and  cost 
adjustments  required  as  a  result  of  a 
change  in  cost  accounting  practice, 
while  still  providing  for  adjustments  of 
individual  contracts  when  the  cost 
impact  amoimt  on  individual  contracts 
is  material.  The  rules  provide  that 
offsets  of  increased  costs  against 
decreased  costs  shall  only  be  made 
within  the  same  contract  type. 

Sefrtion  9903.405  also  explains  when 
and  what  action  needs  to  be  taken  to 
preclude  increased  costs  paid  by  the 
Government  as  a  result  of  a  volimtary 
change  in  cost  accoimting  practice.  It 
clarifies  how  increased  costs  to  the 
Government  are  measured  on  firm- 
fixed-price  contracts  as  a  result  of  a, 
change  in  accounting  practice.  It  al^o 
makes  clear  that  action  must  be  taken  to 
preclude  increased  costs  from  being 
paid  when  the  estimated  aggregate 
higher  allocation  of  costs  on  flexibly- 
priced  contracts  subject  to  adjustment 
exceeds  the  estimated  aggregate  lower 
allocation  of  costs  on  firm-fixed-price 
contracts  subject  to  adjustment  as  a 
result  of  a  voluntary  change  in 
accoimting  practice. 

Section  9903.406,  Noncompliances, 
details  the  processes  for  handling 
noncompliant  actions.  It  outlines  the 
procedures  to  be  followed  when  the 
parties  agree  or  disagree  on  whether  a 
noncompliant  condition  exists.  An 
example  of  an  acceptable  GDM 
Settlement  Proposal  format  that  the 
contracting  parties  may  use  to  resolve  a 
noncompliance  is  included.  The 
proposed  section  contains  separate 
coverage  on  estimating  practice 


noncompliances  and  cost  accumulation 
practice  noncompliances  to  clarify  the 
different  actions,  particularly  to  recover 
increased  costs  and/or  applicable 
interest  on  increased  costs  paid,  that 
need  to  be  taken  under  these  different 
noncompliant  conditions.  It  also 
provides  procediues  to  be  followed 
when  a  noncompliant  condition  does 
not  result  in  material  increased  costs 
paid  by  the  Government. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  Public 
Law  96-511,  does  not  apply  to  this 
proposal,  because  this  proposal  imposes 
no  paperwork  burden  on  offerors, 
affected  contractors  and  subcontractors, 
or  members  of  the  public  which  require 
tlie  appioval  uf  OivlS  usder  44  U.S.C. 
3501,efseqr. 

D.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

The  economic  impact  of  this  proposal 
on  contractors  and  subcontractors  is 
expected  to  be  minor.  As  a  result,  the 
Board  has  determined  that  this  proposal 
will  not  result  in  the  promulgati'on  of  a    ' 
"major  rule"  under  the  provisions  of 
Executive  Order  12866,  and  that  a 
regulatory  impact  analysis  will  not  be 
required.  Furthermore,  this  proposal 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
because  small  businesses  are  exempt 
from  the  application  of  the  Cost 
Accounting  Standards.  Therefore,  this 
proposed  rule  does  not  require  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980. 

E.  Public  Comments 

This  proposed  rule  was  developed 
after  consideration  of  the  public 
comments  received  in  response  to  the 
Board's  NPRM  (61  FR  49196,  9/18/96) 
and  the  SNPRM-I  (62  FR  37654,  7/14/ 
97)  that  were  published  in  the  Federal 
Register,  wherein  public  comments 
were  invited.  The  NPRM  comments 
received  and  the  Board's  actions  taken 
in  response  thereto  were  reflected  in  the 
SNPRM-I.  The  supplemental  comments 
received  in  response  to  the  SNPRM-I 
and  the  Board's  actions  taken  in 
response  thereto  are  siunmarized  in  the 
paragraphs  that  follow: 

Contract  Price  and  Cost  Adjustment 
Exemption 

Comment:  Although  commenters 
remained  concerned  regarding  the  level 
of  detail  that  would  be  needed  to  obtain 
an  exemption,  they  expressed  strong 
support  for  the  creation  of  a  provision 
that  would  exempt  from  the  Board's 
contract  price  and  cost  adjustment 
requirements  those  volimtary  changes  in 


cost  { I  »:oi 
assoc  i  itec 


icii  require 
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cost  { ^counting  practices  that  are 
assoc|(ited  with  management  changes 
madei  to  improve  the  efficiency  and 
effectiveness  of  a  contractor's 
operations. 

Response:  The  Board's  deliberations 
focused  on  how  a  voluntary  change  to 
a  contractor's  established  cost 
accounting  practices  should  be  treated 
under  the  Board's  rules  when  the 
practice  change  is  directly  associated 
with  management  actions  undertaken  to 
improve  the  economy  and  efficiency  of 
the  contractor's  operations.  It  is  the 
Boar()lB  continuing  belief  that  the 
Govei^^unent  should  be  informed  of  any 
changes  made  to  the  contractor's 
establiished  cost  accounting  practices 
that  ajre  being  used  to  accumulate  and 

CAS-cpvered  contracts.  Such 
notifiqation  facilitates  the  contract 
admiii|stration  process  and  beneficially 
redudds  the  potential  for  disputes, 
partiqtilarly  if  a  disclosure  statement  is 
requi^d.  However,  in  cases  where  a 
change  in  cost  accounting  practice  is 
made  in  conjunction  with  contractor 
restructuring  activities  that  are 
imdeiftaken  to  reduce  personnel  or 
facilit^^s  in  order  to  significantly  lower 
the  contractor's  overall  costs  of 
operations,  the  contract  price  and  cost 
adjusmient  process  contractually 
required  for  changes  in  cost  accounting 
practices  under  existing  CAS-covered 
contracts  may  not  be  necessary  or 
approjpriate. 

Pon^xample,  assume  that  after 
contractor  restructuring  activities  and 
associj^ed  practice  chamge(s)  are 
impleqiented  concurrently,  a  reduction 
in  the  Contractor's  future  overall  - 
operating  costs  is  expected  and  the 
aggregate  costs  accumulated  for  existing 
covered  contracts  are  also  expected  to 
be  les^  jthan  the  aggregate  costs  that 
woidd  have  been  accumulated  if  the 
restruthiring  activities  had  not  been 
made  by  management.  In  such  cases,  it 
would  Generally  be  inappropriate  to 
separ^^ly  adjust  existing  contract  prices 
or  cost*  on7y  for  the  cost  impact  of  the 
chang^i  in  cost  accoimting  practice.  That 
is  beciljise  the  aggregate  CAS  cost 
impact icalcidation  for  a  practice  change 
is  basM  on  the  application  of  the 
origins!  and  changed  cost  accounting 
practices  to  the  contractor's  lower  level 
of  costs  expected  to  result  after 
restructiuing  changes  are  implemented. 
It  does  Dot  give  consideration  to  the 
impact 'that  the  lower  overall  operating 
cost  leftiels  (cost  savings)  expected  to 
resiilt  J^m  the  restructuring  activities 
will  h4ye,  in  the  aggregate,  on 
accimtiilated  contract  costs  for  existing 
covered  contracts.  Nor  would  the  CAS 
cost  iiiipact  adjustments  give 


consideration  to  the  effects  of  any 
resulting  contract  ceiling  or  target  price 
adjustments  or  decisions  that  may 
otherwise  be  made  by  the  Government 
based  on  the  expected  aggregate 
reductions  in  accumulated  costs  for  the 
existing  contracts  as  reported  in  the 
contractor's  restructiiring  cost  savings 
submissions  or  contract  cost 
performance  status  reports.  For  such 
actions,  the  Government's  decision(s) 
would  be  based  on  reported  cost 
information  that  already  reflects  the 
application  of  the  new  changed  cost 
accoimting  practices  to  the  lower  level 
of  costs  expected  to  occur  after  the 
restructuring  changes  are  made  by 
management.  Consequently,  an 
independent  CAS  contract  price  or  cost 
adjustment  made  for  the  shift  m  costs 
attributable  only  to  the  cost  accounting 
practice  change(s)  might  alter,  in  part, 
the  contractor's  reported  cost  savings 
estimates  and/or  any  resultant  actions 
otherwise  taken  by  the  Government. 

After  considering  this  matter  at 
length,  the  Board  proposes  to  establish 
contractor  notification  requirements  for 
any  changes  made  to  the  contractor's 
established  cost  accounting  practices  (at 
9903.405-2).  The  Board  also  proposes  to 
establish  an  exemption  from  its  contract 
price  and  cost  adjustment  requirements 
for  certain  volimtary  changes  made  to  a 
contractor's  cost  accoimting  practices  (at 
9903.201-6).  The  proposed  exemption 
would  become  applicable  when  the 
cognizant  Federal  agency  official 
determines  that  the  Boarid's 
promulgated  criteria  for  granting  the 
exemption  has  been  met:  i.e.,  when  a 
contractor  adequately  demonstrates  that 
a  planned  restructuring  activity  is 
expected  to  result  in  cost  savings  to  the 
Government;  the  practice  change  would 
not  occur  but  for  the  planned 
restructuring  activity;  reductions  in 
contractor  personnel  or  facilities  will 
occur;  and  reduced  contract  cost 
accumulations  are  expected  to  occur,  in 
the  aggregate,  for  existing  flexibly  priced 
contracts,  and  all  expected  future  CAS- 
covered  contracts  and  subcontracts. 

If  a  change  in  cost  accounting  practice 
directly  associated  with  planned 
restructuring  activities  were  exempted, 
existing  flexibly  priced  contracts  would, 
however,  remain  subject  to  applicable 
contract  terms  and  conditions 
prescribed  in  agency  procurement 
regulations.  Accordingly,  the 
Contracting  Officer  may  still  make 
individual  contract  cost  ceiling  and/or 
target  cost  adjustments  or  otherwise  take 
action  to  address  any  potential  contract 
cost  overrun  and/or  underrun 
conditions  that  are  expected  to  result 
due  to  the  restructuring  activities. 


The  administrative  process  for 
requesting  the  exemption  and  granting 
an  exemption  is  also  proposed  at 
9903.405-2  and  9903.405-3.  When  a 
contractor  requests  an  exemptidia,  the 
submission  of  some  contractor 
information  is  necessary  concerning  the 
contract  cost  accumulation  changes  and 
cost  savings  that  are  expected  to  result 
ft'om  the  planned  restructuring 
activities.  Otherwise,  the  cognizant 
Federal  agency  official  would  not  have 
a  reasonable  basis  for  determining,  in  a 
meaningful  manner,  if  a  planned  cost 
accounting  practice  change  meets  the 
Board's  specified  exception  criteria,  and 
should  be  exempted,  or  if  the  practice 
change  should  be  subjected  to  the 
Buard's  standard  contract  price  and  cost 
adjustment  process. 

Comment:  A  Federal  agency 
supported  the  establishment  of  an 
exemption  for  improved  management 
efficiency  and  effectiveness.  It 
recommended,  however,  that  the 
exemption  only  be  granted  when  the 
contractor  meets  the  Board's  stated 
requirements  and  the  cognizant  Federal 
agency  official  makes  a  determination, 
based  on  the  facts  and  circumstances  of 
the  situation,  to  grant  the  exemption.  A 
related  concern  was  that  flexible 
contract  adjustment  provisions  were 
needed  so  that  adjustments  can  be  made 
for  shifts  in  contract  costs  resulting  from 
changes  made  in  cost  accounting 
practices  to  ensure  that  contractor 
completion  of  flexibly  priced  contracts 
would  not  be  jeopardized. 

Response:  In  considering  the 
establishment  of  an  exemption,  the 
Board  did  not  expect  to  establish  a 
mandatory  exemption  provision  that 
would  obviate  the  need  for 
determinations,  on  a  case-by-case  basis, 
by  the  cognizant  Federal  agency  official 
on  whether  a  cost  accounting  practice 
change  should  be  exempted.  A 
unilateral  exemption  decision  by  the 
contractor  was  not  envisioned,  e.g.,  the 
draft  "Option  B"  language  included  in 
the  SNPRM-I  provided  that  the 
contractor  would  request  an  exemption 
and  the  cognizant  Federal  agency 
official  would  notify  the  contractor  if 
the  Board's  exemption  criteria  had  been 
met  and  that  the  volimtary  change 
would  be  exempt. 

The  Board's  objective  is  to  not 
discourage  restructuring  activities. 
Consequently,  the  Board  is  proposing  an 
exemption  provision  so  that  cognizant 
Federal  agency  officials  will  not  be 
required  to  apply  the  Board's  contract 
price  and  cost  adjustment  process  for  * 
certain  changes  in  cost  accoimting 
practice  that  are  directly  associated  with 
certain  restructuring  activities.  The 
exemption  would  only  apply  when  a 
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cognizant  Federal  agency  official  finds 
that  contract  price  and  cost  adjustments 
otherwise  required  under  the  Board's 
regiilations  for  existing  contracts  are  not 
considered  necessary  to  protect  the 
Government's  interest.  This  would 
ocou  where  the  cognizant  Federal 
agency  official  determines  that  a 
contractor  has  met  the  Board's  proposed 
exemption  criteria  which  includes  a 
demonstration  that  aggregate  reductions 
in  contract  cost  accimiulations  for 
existing  flexibly  priced  CAS-covered 
contracts  and  future  CAS-covered 
contracts  are  expected  to  resiilt  from  the 
planned  restructuring  activity.  However, 
when  such  "cost  savings"  to  the 
Government  are  expected  to  occur  in  the 
ii({Kiegate  due  to  lestracturing  and  a 
voluntary  cost  accuuuiiug  practice 
change  is  made  conciurently  with  the 
restructurins  change,  then  the  two 
changes  made  in  unison  may  produce 
cost  underrun  and/or  overrun 
conditions  for  some  individual  flexibly 
priced  type  contracts.  In  such  cases,  the 
Board  would  expect  that,  as  a  normal 
contract  administration  matter,  the 
contracting  parties  would  mutually 
agree  to  concurrently  decrease  or 
increase  the  affected  contract  ceiling  or 
target  prices,  and  revise  funding 
obligations,  as  necessary,  to  reflect  the 
lower  cost  accimiulations  (cost  savings), 
expected  in  the  aggregate,  for  all 
affected  flexibly  priced  contracts.  The 
overall  objective  of  such  actions  woidd 
be  to  recognize  the  aggregate  "cost 
savings"  and  to  address  (correct)  any 
individual  contract  cost  ovemm 
conditions  that  might  resiilt  under 
existing  CAS-covered  contracts  and 
subcontracts. 

When  the  aggregate  cost 
accimiulations  for  existing  flexibly 
priced  contracts  are  expected  to  increase 
due  to  planned  restructuring  activities, 
then  the  cognizant  Federal  agency 
official  may  grant  the  exemption  if  a 
determination  is  made  that  the  "cost 
savings"  expected  to  result  under  future 
covered  contract  awards  exceed  the 
aggregate  increase  for  such  existing 
contracts.  However,  the  resulting  cost 
overrun  conditions  for  such  exempted 
CAS-covered  contracts  would  remain 
subject  to  the  same  Contracting  Officer 
actions  that  are  normally  taken  to 
address  cost  overruns  in  accordance 
with  the  existing  contracts'  other  terms 
and  conditions  that  are  prescribed  in 
applicable  agency  procurement 
regulations. 

The  Board's  intent  is  to  provide 
flexibility  to  cognizant  Federal  agency 
officials  administering  CAS-covered    - 
contracts  and  subcontracts  while  also 
providing  assurance  to  contractors  that 
requests  for  the  proposed  exemption 


will  generally  be  granted  when  the 
Board's  specified  criteria  are  applied. 
The  granting  or  use  of  the  Board's 
proposed  exemption  should  not 
otherwise  disrupt  the  Government's 
ongoing  administration  of  CAS-covered 
contracts. 

In  response  to  the  commenter's 
concerns,  the  Board  proposes  to 
establish  a  "finding"  requirement  at 
9903.201-6  to  clarify  that  a  cognizant 
Federal  agency  determination  is  needed 
before  a  volimtary  change  in  cost 
accounting  practice  can  be  considered 
exempt  from  a  CAS-covered  contract's 
contract  price  and  cost  adjustment 
provisions.  The  establishment  of  an 
adjustment  provision  for  flexibly  priced 
contracts  to  address  the  potential  cost 
oveiron  cooditioub  attributable  lu  a 
change  in  cost  accounting  practice 
associated  with  a  planned  restructuring 
activity  was  not  considered  necessary. 

Comment:  A  number  of  commenters 
advocated  that  if  an  exemption 
provision  is  promulgated,  the  coverage 
should  not  be  limited  to  "transfers  of 
functions"  or  "merger  of  cost  pools." 
Several  commenters  recommended  that 
the  exemption  language  not  be  limited 
to  cost  accounting  practice  changes 
resulting  from  "organizational  changes." 
Conversely,  some  commenters  objected 
to  the  promulgation  of  an  exemption 
based  on  their  belief  that  an  exemption 
for  economy  and  efficiency  changes 
would  be  abused.  They  opined  that 
virtually  every  change  in  cost 
accoimting  practice  could  be  covered  as 
a  change  made  for  "improved 
management  efficiency  and 
effectiveness." 

Response:  The  exemption  criteria 
being  proposed  today  has  been 
expanded  to  include  any  changes  in  the 
"allocation  of  cost  to  cost  objectives" 
(9903.201-6(c))  that  occur  within  a  cost 
accoimting  period,  i.e.,  "intra-period" 
cost  shifts.  Changes  involving  the 
"measurement  of  cost"  or  the 
"assignment  of  cost  to  cost  accounting 
periods"  are  not  subject  to  exemption. 

The  Board  also  shares  the  concerns 
expressed  by  those  commenters 
advocating  that  no  exemption  be 
provided  in  order  to  avoid  the  potential 
for  abuse,  hi  that  regard,  the  SNPRM-I 
"Option  B"  exemption  criteria  has  been 
modified  to  require  an  adequate 
contractor  demonstration  that  the 
planned  restructuring  activities,  when 
implemented,  are  expected  to  result  in 
cost  savings  to  the  Government,  in  the 
aggregate.  With  regard  to  the  latter,  this 
proposed  rule  also  requires  a 
demonstration  of  the  expected  impact 
on  projected  cost  accumulations  for 
existing  CAS-covered  FFP  contracts. 
Contract  price  adjustments  normally 


required  to  resolve  the  cost  impact 
resulting  solely  from  a  voluntary  change 
in  cost  accounting  practice  would  not, 
however,  be  required  for  existing  CAS- 
covered  FFP  contracts,  if  the  practice 
change  is  exempted.  But  the  data 
submission  in  a  FFP  environment 
would  provide  support  for  the 
determination  that  similar  offsetting 
"cost  savings"  can  be  reasonably 
expected  to  occur  in  future  CAS-covered 
contracts. 

The  Board  will  revisit  this  matter  if 
subsequent  events  reveal  that  the 
proposed  exemption  is  "abused"  after 
promulgation  as  a  final  rule. 

Conunent:  A  commenter  opined  that 
the  proposed  language  would  limit  the 
exemption  only  to  organizational 
changes  that  involve  "physical"  actions. 
The  commenter  recommended  that  a 
clarifying  revision  be  made  to  permit 
changes  that  make  more  efficient  use  of 
existing  facilities  and  personnel  or 
increase  productivity  of  those  facilities 
and  personnel. 

Response:  The  proposed  requirement 
for  physical  actions  to  evidence  that  a 
significant  nonrecurring  management 
change  was  being  made  to  improve  the 
economy  and  efficiency  of  operations 
has  been  retained  in  the  exception  being 
proposed  today.  The  Board's  intent  is  to 
provide  a  clear  distinction  between 
management  actions  taken  to  lower 
overall  operating  cost  levels  through 
reductions  in  personnel  or  facilities 
(physical  changes)  where  any  associated 
voluntary  change  to  a  cost  accounting 
practice  should  be  exempted,  and  other 
management  actions  taken  to  otherwise 
improve  the  economy  and  efficiency  of 
operations  where  any  associated 
volimtary  change  in  cost  accounting 
practice  would  remain  subject  to  the 
cost  impact  process  required  for  existing 
CAS-covered  contracts.  The  proposed 
provisions  are  intended  to  facilitate 
overall  contract  administration 
activities,  protect  the  Government's 
interests  and  reduce  the  potential  for 
disagreements  over  whether  a  particular 
management  change  resulting  in  a 
voluntary  change  to  an  established  cost 
accounting  practice  is  an  "exempt"  or  a 
"desirable"  change  under  the  Board's 
rules. 

Comment:  The  draft  Option  B 
exemption  should  be  applicable  to  all 
organizational  changes  (both  internal 
and  external)  that  meet  the  benefit  test. 

Response:  The  exemption  criteria 
being  proposed  today  applies  to  all 
restructuring  activities  as  defined  by  the 
Board  at  9904.406-6l(b).  It  is  not 
limited  to  "external  restructuring 
activities"  as  currently  defined  in  the 
Defense  Federal  Acquisition  Regulation 
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Suppl  E  ment  (DFARS)  at  DFARS 
231.20  >-70(b)(2). 

Contrbct  Price  and  Cost  Adjustment 
Exemption  for  Changes  in  the 
Com^ition  of  Overhead  and  General 
an  Aaministrative  Expense  Pools 

Coi^^ent:  A  number  of  commenters 
felt  thy  CASB  staffs  draft  "Option  C" 
presemed  for  the  Board's  consideration 
was  not  useful.  A  few  commenters 
believ^  that  the  draft  "Option  C" 
exemption  concept  was  feasible  and  that 
it  pro\^lded  adequate  protection  to  the 
Government. 

Response:  The  Board  has  not 
incord(^rated  this  concept  in  this 
propo^d  rule. 

Dttniix^le  Changes 

CoiAhient:  Several  commenters  who 
supported  the  draft  "Option  B" 
exemp^on  provision  also  advocated  that 
the  Bcjard  retain  the  proposed  SNPRM-I 
mandatory  "desirable  change" 
proviabns  requiring  the  cognizant 
Federal  agency  official  to  find  as 
"desirable"  all  volimtary  cost 
accouniing  practice  changes  made  to 
improve  the  efficiency  and  effectiveness 
of  a  cojittractor's  operations. 

A  F^^eral  agency  recommended  that 
the  pr<>i}osed  mandatory  desirable 
change  criteria  for  changes  in  cost 
accounting  practice  that  result  in  "cost 
saving'  be  deleted  because  the 
proposed  criteria  precludes 
consideration  of  other  relevant  facts  and 
circumstances,  hi  addition,  if  "cost 
savingpf  form  the  basis  for  granting  a 
requesjtbd  exemption,  as  advocated  by 
the  commenter,  then  contractors  should 
not  haye  the  ability  to  choose  between 
an  exebiption  or  a  desirable  change 
provision. 

A  FMeral  agency,  with  oversight 
responsibilities,  recommended  deletion 
of  the  S^RM-I  proposed  amendment 
mandait|ng  desirable  change  findings  for 
contractor  changes  made  to  improve  the 
economy  and  efficiency  of  operations, 
and  stil^ngly  supported  the  draft 
exemption  provisions  included  as 
"Option  B"  because  it  offered  "*   *   * 
contro|ito  protect  the  Government 
*  *  *'f  The  commenter  feh  that  the 
propoMd  SNPRM-I  amendments  for 
desirable  changes,  at  9903.201-6(c)(2), 
did  not  offer  adequate  protection  to  the 
Goven^nent. 

Respdnse:  A  desirable  change 
determination  permits  the  contracting 
parties!  to  increase  existing  CAS-covered 
contraiirt  prices,  in  the  aggregate,  to 
reflect  ithe  aggregate  increased  costs  to 
the  Government  (as  defined  by  the 
Board)  that  are  expected  to  result  from 
a  conti  a  ctor's  voluntary  change  in  cost 
accouE  t  ing  practice.  In  such  cases. 


equitable  contract  price  adjustments  are 
negotiated  to  resolve  the  cost  impact  of 
the  changes  in  contract  cost 
accumulations  that  are  estimated  to 
result  for  the  existing  CAS-covered 
contracts  due  to  the  practice  change. 
Where  the  cost  impact  of  a  practice 
change  on  existing  CAS-covered 
contracts  does  not  result  in  increased 
costs  to  the  Government,  in  the 
aggregate,  a  desirable  change 
determination  is  not  needed  to  effect  the 
required  contract  price  and/or  cost 
adjustments,  in  the  aggregate.  Only  if 
the  cost  impact  of  a  practice  change  on 
existing  contracts  results  in  aggregate 
"increased  costs"  after  the  change  is 
made,  would  a  desirable  change 
detorminatioa  ser\'e  a  useful  piupose. 

T—  »U„  ClkTOp*  »     »    i1 ..J 
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mandatory  desirable  change 
determination  criteria  included  changes 
in  cost  accounting  practices  attributable 
to  organizational  changes  where  "cost 
savings"  were  expected  to  occur  under 
existing  and/or  futiue  CAS-covered 
contracts.  That  provision  was  proposed 
as  a  stand  alone  amendment  in  the 
SNPRM-I.  on  the  premise  that  the 
proposed  mandatory  provision  would 
not  be  accompanied  by  an  exemption 
provision  for  changes  in  cost  accounting 
practices  associated  with  management 
changes  that  are  expected  to  result  in 
more  economical  and  efficient 
operations  or  cost  savings  (see  the. 
introduction  to  item  2  of  the  draft 
"Option  B"  provisions,  in  the  SNPRM-I, 
which  indicated  that  the  desirable 
change  criteria  proposed  at 
9903.201-6(c)(2)  for  economy  and 
efficiency  improvements  would  be 
deleted  or  modified  if  the  "Option  B" 
draft  exemption  were  established  (62  FR 
37671,  7-14-97)). 

The  Board  believes  the  imderlying 
merits  of  cost  accounting  practice 
changes  that  result  in  aggregate 
"increased  costs"  to  the  Government,  as 
defined  by  the  Board,  need  to  be 
evaluated  on  a  case-by-case  basis.  It 
would  be  inappropriate  to  mandate  that 
"all"  voluntary  practice  changes  made 
ostensibly  for  improved  economy  and 
effectiveness  reasons  be  deemed 
desirable  changes  that  are  not 
detrimental  to  the  Government  if 
expected  cost  savings  to  the 
Government  cannot  be  demonstrated  for 
existing  and/or  future  contracts. 

As  specified  under  "Contract  Price 
and  Cost  Adjustment  Exemption,"  the 
Board  concluded  that  contract  prices 
and  costs  should  not  be  separately 
adjusted  to  only  reflect  the  cost  impact  ' 
of  a  change  in  cost  accounting  practice 
when  that  practice  change  is  associated 
with  planned  restructiuing  activities 
that  are  expected  to  produce  cost 


savings  to  the  Government. 
Furthermore,  it  would  be  inappropriate 
to  establish  two  provisions,  an 
exemption  provision  and  a  desirable 
change  provision  to  cover  cost 
accounting  practice  changes  made  for 
the  same  reason,  i.e..  restructuring 
changes  that  produce  cost  savings.  The 
contracting  parties  would  xmdoubtedly 
experience  endless  debate  over  which 
one  of  the  two  provisions  should  be 
appUed  in  a  particular  circumstance. 
The  Board  has  therefore  concluded 
that  one  consistent  approach  is  needed 
for  cost  accounting  practice  changes  that 
are  associated  with  management  actions 
which  are  expected  to  produce  costs 
savings.  In  consideration  of  the 
conunents  received,  the  Board's  current 
proposal  is  to  require  the  following: 
Where  the  cognizant  Federal  agency 
official  finds  that  cost  savings  to  the 
Government  are  expected  to  result 
from  planned  restructuring  activities 
in  accordance  with  the  Board's 
prescribed  criteria,  the  changes  in  cost 
accounting  practice  directly 
associated  with  such  restructining 
activities  will  be  exempted  horn  the 
CAS  contract  price  and  cost 
adjustment  requirements,  luiless  a 
determination  is  made  that  the 
exemption  would  otherwise  be 
detrimental  to  the  Government's 
interests. 
— Where  the  cognizant  Federal  agency    - 
official  finds  that  cost  savings  to  the 
Government  are  expected  to  result 
from  planned  management  changes, 
including  planned  restructuring 
activities  that  do  not  result  in  an 
exemption  determination  in 
accordance  with  the  Board's  proposed 
exemption  criteria  at  9903.201-6.  the 
changes  in  cost  accounting  practice 
directly  associated  with  such 
management  changes  will  generally 
be  treated  as  a  "desirable  change."  In 
such  cases,  the  CAS  contract  price 
and  cost  adjustments  normally 
required  to  resolve  the  resulting  cost 
impact  of  the  practice  change  may  be 
otherwise  resolved,  without  requiring 
the  submission  of  additional  data  in 
the  form  of  a  cost  impact  proposal, 
provided  a  determination  is  made  that 
an  alternative  resolution  (based  on  the 
contractor's  previously  submitted 
expected  "cost  savings"  and  contract 
cost  accumulation  changes  data  (see 
9903.405-2{e))  is  not  detrimental  to 
the  Government's  interests.  The  Board 
believes  that  the  proposed  "cost 
savings"  demonstration  and 
alternative  resolution  determination 
requirements  should  provide 
adequate  controls  to  protect  the 
Government's  interests. 
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— ^All  other  voluntary  changes  in  cost 
accounting  practices  made  for  any 
other  reason  will  remain  subject  to  the 
Board's  volimtary  change  "no 
increased  cost"  prohibition  and  other 
related  desirable  change  provisions 
(see  proposed  9903.201-7(c)(3)). 

In  conjunction  with  the  exemption 
being  proposed  today,  the  Board  has 
modified  the  mandatory  desirable 
change  amendment  that  was  proposed 
in  the  SNPRM-I  at  9903.201-6(c)(2). 
Essentially,  the  Board's  current  proposal 
is  to  amend  its  existing  desirable  change 
criteria  to  provide  that  a  volimtary 
change  to  a  cost  accounting  practice, 
including  those  associated  with 
restructiiring  activities  but  not 
exempted  imder  9903.201-6(a),  shall  be 
deemed  to  be  desirable  change  if  the 
contractor  can  demonstrate  cost  savings 
to  the  Government,  in  the  aggregate,  for 
existing  flexibly  priced  and  all  futiire 
CAS-covered  contracts  or  otherwise 
demonstrate  desirability  of  the  practice 
change  (see  9903.201-7(c)  (2)  and  (3)). 

Comment:  A  Federal  agency 
responded  that  contract  disputes  have 
arisen  as  to  when  a  voluntary  change  in 
cost  accounting  practice  can  be 
considered  to  be  a  desirable  change.  The 
agency  recommended  that  the  rule  state 
a  voluntary  change  is  not  to  be 
considered  desirable  imtil  the  cognizant 
Federal  agency  official  notifies  the 
contractor  the  change  has  been 
determined  to  be  a  desirable  change. 

Response:  Proposed  provisions  have 
been  added,  at  9903.201-7(b),  to  clarify 
the  purpose  of  a  desirable  change 
determination  and  that  until  the 
cognizant  Federal  agency  official 
determines  that  a  change  is  desirable 
and  not  detrimental  to  the  Government, 
the  change  shall  be  considered  to  be  a 
voluntary  change  for  which  the 
Government  will  pay  no  increased  costs. 

Comment:  A  Federal  agency 
recommended  that  more  flexibility 
would  be  provided  for  making  desirable 
change  determinations  if  the  phrase 
"provided  there  is  a  reasonable 
expectation  that  benefits  will  accrue  to 
the  Government  in  future  awards"  were 
deleted  from  the  last  sentence  proposed 
in  the  SNPRM-I  at  9903.201-6(d). 

However,  many  industry  commenters 
argued  that  the  cost  impact  on  future 
CAS-covered  contracts  should  be 
considered  by  the  cognizant  Federal 
agency  official  in  determining  how  to 
resolve  the  cost  impact  of  a  voluntary 
change  in  cost  accoimting  practice  that 
results  in  "increased"  cost  to  the 
Government.  The  commenters  opined 
that  inequitable  results  that  penalize  a 
contractor  may  occiu  if  decreased  cost 
accumulations  expected  to  result  for 


future  CAS-covered  contracts,  after  the 
voluntary  change  is  made,  are  not 
considered. 

Response:  One  of  the  Board's 
statutory  mandates  is  to  preclude  the 
payment  of  increased  costs,  as  defined 
by  the  Board,  under  CAS-covered 
contracts  due  to  voluntary  changes  in 
cost  accounting  practices  made  by 
contractors  after  contract  award.  Under 
the  terms  and  conditions  of  the  Board's 
implementing  contract  clauses,  a 
contractor  agrees  to  consistently  follow 
its  established  cost  accounting  practices 
when  accumulating  and  reporting  the 
costs  of  contract  performance  after 
contract  award.  A  contractor  also  agrees 
that  if  a  volimtary  change  is  made,  the 
Government  will  not  pay  any  aggregate 

iuCIcclacu  cost  lOr  SXisting  CCVGrGu 

contracts  whose  negotiated  prices  were 
predicated  on  cost  estimates  that  were 
premised  on  the  consistent  application 
of  the  contractor's  previously 
established  cost  accounting  practices. 
The  Board's  voluntary  change — no 
increased  cost  prohibition,  limits 
potential  contract  price  and/or  cost 
adjustments,  so  that  any  resultant 
increased  costs  to  the  Government 
under  existing  contracts  are  not  paid, 
i.e.,  after  the  change,  the  amoimts  paid 
by  the  Government  in  the  form  of 
adjusted  contract  prices  and/or 
increased  contract  cost  accumulations, 
in  the  aggregate,  can  not  be  more  than 
the  aggregate  amount  the  Government 
would  have  paid  imder  the  terms  of  the 
existing  CAS-covered  contracts  if  the 
contractor  had  continued  to  consistently 
apply  its  established  cost  accounting 
practices  for  the  accumulation  and 
reporting  of  contract  costs.  In  essence, 
the  Board's  no  increased  cost 
prohibition  provides  that  the 
Government's  liability  to  pay 
contractually  specified  siuns,  in  the 
aggregate,  can  not  be  increased 
unilaterally  by  a  contractor  that  makes 
a  voluntary  change  to  its  established 
cost  accounting  practices  after  contract 
award.  The  objective  is  to  encourage  the 
consistent  application  of  a  contractor's 
established  cost  accounting  practices 
and  to  discoiuage  voluntary  changes 
that  would  otherwise  result  in  the 
pajnment  of  increased  costs  by  the 
Government  under  existing  covered 
contracts.  It  would  therefore  be 
inappropriate  for  the  Board  to  mandate 
that  the  cost  impact  expected  to  occur 
on  potential  future  covered  contracts, 
which  may  or  may  not  be  awarded,  be 
considered  when  determining  the  cost 
impact  that  a  voluntary  change  will 
have  on  existing  contracts  for  purposes 
of  mitigating  the  application  of  the 
prescribed  no  increased  cost  prohibition 
provisions  to  existing  contracts. 


Since  future  contract  prices  will 
reflect  estimated  costs  that  are  already 
based  on  the  application  of  the  new  cost 
accounting  practice,  they  require  no 
adjustments  and  there  is  no  cost  impact 
calculation  required  for  such  contracts. 
The  cost  impact  calculation  due  to 
changes  in  cost  accounting  practices  is 
limited  to  existing  covered  contracts. 
The  calculation  is  based  on  the 
differences  in  accumulated  contract 
costs  that  are  expected  to  result  for  the 
existing  covered  contracts  based  on  the 
application  of  the  old  and  new  cost 
accounting  practices  to  the  projected 
ongoing  level  of  costs  expected  to  occur 
after  the  practice  change  is  made.  For 
voluntary  changes,  the  no  increased  cost 
prohibition  is  then  used  to  limit  any 
upwdLiu  contract  price  or  cost 
adjustments,  in  the  aggregate,  to  the 
aggregate  amoimt  of  downward 
adjustments  being  made  for  the  existing 
CAS-covered  contracts. 

The  Board  believes,  however,  that 
equitable  solutions  can  be  achieved 
imder  the  rules  being  proposed  today.  In 
cases  where  a  continuing  long  term 
relationship  between  the  Government 
and  a  contractor  is  evident  and  when  a 
voluntary  change  in  cost  accounting 
practice  is  not  otherwise  determined  to 
be  exempt  from  contract  price  or  cost 
adjustment  (9903.201-6),  a  contractor 
may  request  the  cognizant  Federal 
agency  official  to  determine  that  the 
voluntary  change  is  not  detrimental  to 
the  Government  (9903.201-7)  so  that  the 
affected  existing  covered  contracts  and 
subcontracts  desirable  change 
provisions  can  be  applied  (9903.405- 
2(e)  and  9903.405-2(f)(3)).  To  support 
the  request,  a  contractor  should 
demonstrate  to  what  extent  cost 
accumidations  for  projected  new  CAS- 
covered  contract  work  included  in  the 
contractor's  forecasted  business  base  are 
expected  to  decrease  as  a  result  of  the 
volimtary  change.  The  calculations 
should  also  be  based  on  the  differences 
in  accumulated  contract  costs  that  are 
expected  to  result  for  the  anticipated 
future  CAS-covered  contracts  based  on 
the  application  of  the  old  and  new  cost 
accounting  practices  to  the  same 
projected  ongoing  level  of  costs 
expected  to  occur  after  the  practice 
change  is  made  that  is  used  to 
determine  the  cost  impact  on  existing 
contracts. 

The  cognizant  Federal  agency  official 
may  consider  such  data,  from  an  equity 
standpoint,  when  determining  if  the 
existing  contract  prices  should  be 
increased,  in  the  aggregate,  under  a 
contract's  desirable  change  provisions. 

In  consideration  of  the  commenters' 
expressed  concerns,  the  proposed 
proviso  of  concern  to  the  Federal 


comin  enter  has  been  deleted.  In 
addition,  paragraph  9903.201-7(d)  has 
been  iepcpanded  to  clarify  that  a  desirable 
chan|0  determination  may  be 
appri^priate  to  the  extent  there  is  a 
reasonable  expectation  that  the  costs  of 
anticitated  future  CAS-covered  contract 
awards  will  decrease  after  a  voluntary 
change  is  made  by  a  contractor. 

Cogn!^kant  Federal  Agency 
Resppnsibilities 

Comment:  A  Federal  agency 
reconi^ended  that  the  SNPRM-I 
propbied  responsibilities  at 
9903.aoi-7(d)(l)  and  (2)  for  the 
cognisaant  Federal  agency  official 
invol^ng  the  processing  of  contract 
price  <modifications  be  deleted  because 
it  duplicates  and  conflicts  with  existing 
coverage  currently  included  in  FAR  Part 
30,  at!  FAR  30.601(a)  and  30.602-l(c). 

Aeslbonse;  A  change  in  cost 
accoiviting  practice  made  by  a 
contr4(:tor  may  a£fisct  some  nr  all 
existing  CAS-covered  contracts  awarded 
by  on^  or  more  agencies,  e.g.,  agencies 
within  the  Department  of  niefense  or 
other  defense  or  civilian  agencies.  The 
proposed  responsibilities  in  question 
are  pHimised  on  the  concept  that  a 
cognimnt  Federal  agency  approach  shall 
be  followed  to  resolve  the  cost  impact 
that  a; (articular  change  in  cost 
accounting  may  have  on  all  affected 
CAS-covered  contracts  regardless  of  the 
number  of  awarding  agencies  involved. 
The  prtjposed  requirements 
reconitiended  for  deletion  would,  if 
finalil^,  require  the  cognizant  Federal 
agencv  official  to  coordinate  all  actions 
needed  to  implement  the  negotiated  cost 
impaotj  settlement  on  behalf  of  the 
Goveimnent  with  the  contractor. 

Whep  the  cognizant  Federal  agency 
official  negotiates  contract  price 
adjust|i)ients  to  resolve  a  cost  impact,  the 
current  FAR  provisions  cited  by  the 
commi4nter  do  not  establish  a 
coord|i^ed  systematic  approach  to 
effect  uie  necessary  contract  price 
adjustments.  The  cognizant  Federal 
official!  is  excused  from  any  further 
actions  after  the  negotiation 
memo^^bndum  is  distributed  to  affected 
agendas.  No  follow  up  action  by  the 
cogniz^t  Federal  official  is  required  if 
all  the!  contract  prices  that  the  contractor 
and  cognizant  Federal  agency  official 
have  £|greed  to  modify  are  not  so 
modified.  The  contractor  woiild  have  to 
follovt^  iip  with  the  other  agencies  on  an 
individual  basis  in  order  to  obtain  the 
necessary  contract  price  adjustments. 
This  could  prove  to  be  a  difficult  task, 
particularly  in  cases  where  the  other 
agencies  are  expected  to  increase  the 
price  0  '  their  CAS-covered  contracts. 
Additj  ( inally,  the  FAR  does  not  require 


the  other  agencies  to  support  the 
cognizant  Federal  agency  official.  The 
proposed  provisions  are  considered 
appropriate  in  the  circumstances  and 
have  been  retained  at  9903.201-8. 

Contract  Clauses 

Comment:  Federal  agencies  suggested 
that  the  proposed  provisions  on  interest 
should  be  conformed  throughout  the 
rule  to  cite  Section  6621(a)(2)  of  the 
Internal  Revenue  Code  and  that  the 
contract  clause  interest  provisions 
through  out  the  proposeid  rule  be 
conformed. 

Response:  The  suggestions  were 
adopted.  The  proposed  contract  clause 
provisions  were  conformed  for 
consistency  with  the  interest  provisions 
»peciu6u  ill  ytuyuaod  9903.4  for 

estimating  noncompliances  and  cost 
accumulation  noncompliances. 

Comment:  Why  w«is  the  provision  in 
the  contract  clause  paragraph  (a)(4)  at 
9903.201-4(a)  that  reads"*  *  *  agree  to 
an  equitable  adjustment  as  provided  in 
the  Changes  clause  *  *  *"  deleted? 

Response:  The  CAS  contract  clauses' 
equitable  adjustment  provisions  are  not 
dependent  upon  another  contract 
clause.  The  Board's  proposed 
amendments  provide  for  equitable 
adjustments  in  accordance  with  the 
contract  clause  and  part  9903. 

Comment:  A  Federal  agency 
recommended  that  the  contract  clauses 
for  educational  institutions  and  United 
Kingdom  contracts  be  updated  and 
conformed  with  the  amended  Full  and 
Modified  contract  clauses. 

Response:  The  Clause  for  United 
Kingdom  contractors  is  quite  different 
from  the  other  referenced  provisions.  In 
addition,  it  is  both  brief  and  simple.  In 
the  absence  of  any  identified 
implementation  problems,  that  clause 
does  not  appear  to  be  in  need  of 
modification.  The  clause  for  educational 
institutions  was  promulgated  on 
November  8, 1994.  In  response  to  one 
related  ANPRM  conunent,  the  Board 
asked  in  the  prior  NPRM  (61  FR  49206) 
for  further  comments  on  the  desirability 
and  support  for  making  such  revisions. 
Only  one  conunenter  responded  to  the 
NPRM  and  the  SNPRM-I  on  this  matter. 
Accordingly,  the  Board  believes  that 
such  amendments  are  not  currently 
warranted. 

Intermediate  Cost  Objective  Definition 

Comment:  Commenters  suggested  that 
the  definition  of  the  term  "intermediate 
cost  objective"  would  be  easier  to 
implement  and  imderstend  if  the  phrase 
"*  *   *  included  in  specific  indirect 
cost  pools  *   *  *"  were  deleted  from  the 
proposed  definition. 


Response:  The  concept  of  an 
intermediate  cost  objective  evolved  from 
the  Board's  promulgation  of  CAS 
9903.402,  in  1972,  when  a  definition  of 
the  term  "indirect  cost"  was 
promulgated.  That  definition  introduced 
the  concept  that  a  cost  was  not  direct  if 
it  was  identified  with  two  or  more  final 
cost  objectives  or  with  at  least  one 
"intermediate  cost  objective."  The  latter 
term,  however,  remained  imdefined. 
How  costs  are  grouped  for  cost 
accumulation  purposes  and  their 
subsequent  allocation  to  intermediate 
and  final  cost  objectives  constitutes  a 
cost  accounting  practice,  i.e.,  the 
"accoimting  methods  or  techniques 
used  to  accimiulate  costs"  (9903.302- 
1(c)).  Also,  it  is  recognized  that  at  times, 
iCr  Zuiuuiu  ui  adjAxiimy  aHu  oSciency, 
certain  costs  of  a  direct  nature  may  be 
accimiulated  in  cost  pools  that  are 
subsequently  allocated  to  final  cost 
objectives  as  direct  cost. 

In  view  of  the  commenters'  concerns, 
the  proposed  definition  was  revised  to 
clarify  that  different  cost  elements  and 
the  costs  of  various  functions  can  be 
accumulated  in  a  varying  number  of 
intermediate  cost  objectives  that  are 
included  in  specific  cost  pools,  e.g., 
overhead  cost  pools,  GSlA  expense 
pools,  service  center  expense  pools  and 
other  expense  pools,  and/or  cost  pools 
that  are  allocated  as  direct  costs.  All 
such  pooled  costs  are  subsequently 
allocated  to  other  intermediate  and/or 
final  cost  objectives  in  accordance  with 
applicable  CA.S  and/or  the  contractor's 
established,  and,  if  required,  disclosed 
cost  accounting  practices. 

Cost  Accounting  Practice  Change 
Definitions  and  Illustrations 

Comment:  A  number  of  commenters 
stated  that  the  proposed  amendments 
have  improperly  expanded  the  meaning 
of  the  term  "cost  acciunulation"  and 
that  such  expansion  is  luifortimate  since 
almost  any  change  in  the  flow  of  cost  to 
contracts  will  be  treated  as  a  cost 
accounting  practice  change. 

Response:  The  Board  does  not  agree 
with  the  commenters'  rationale.  To 
accumulate  cost,  a  contractor  must 
apply  its  established,  and,  if  required, 
disclosed  cost  accoimting  practices,  i.e., 
the  accoimting  methods  or  techniques 
used  to  accumulate  cost  for  CAS- 
covered  contracts.  The  Board's 
definition  at  9903. 302-1  (c)  presently 
states  that  one  of  the  examples  of  a  cost 
accounting  practice  involving  the 
allocation  of  cost  to  cost  objectives  are 
"the  accounting  methods  or  techniques 
used  to  accumudate  cost ..."  The 
Board  has  not  expanded  the  definition 
or  proposed  a  new  requirement.  The 
reason  for  the  Board's  proposed 
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amendments  is  that  under  the  present 
definition,  some  contractors  have 
concluded  that  the  methods  or 
techniques  used  to  acciunulate  costs  in 
cost  pools  are  not  a  cost  accoimting 
practice  and  that  changes  made  to  the 
methods  or  techniques  used  to 
accumulate  costs  in  cost  pools  are  not 
a  change  in  cost  accoimting  practice. 
Some  contractors,  in  their  responses  to 
the  SNPRM-I,  specified  that  they  do  not 
believe  that  a  change  in  cost  accoimting 
practice  occurs  when  cost  pools  are 
combined  or  split-out,  or  when  ongoing 
functions  are  transferred  from  one  cost 
pool  to  another  cost  pool:  based, 
presumably,  on  their  intorpretation  of 
the  Board's  existing  definition.  With 
regard  to  rhange.<i  which  alter  the  flow 
of  costs  to  contracts,  the  commentcrs' 
inferences  appear  contrary  to  the  basic 
consistency  requirements  of  CAS 
9904.401  or  9905.501,  as  applicable, 
which  require  that  a  contractor's 
established  cost  accounting  practices  be 
applied  consistently  when  estimating, 
accumulatins  and  reporting  costs. 

The  Board  s  proposed  amendments 
would  make  it  explicit  that  the  methods 
or  techniques  used  to  accumulate  costs 
in  cost  pools  are  to  be  considered  a  cost 
accoimting  practice  when  a  contractor 
estimates,  acc\unulates  and  reports 
costs,  and  that  a  change  made  to  the 
methods  or  techniques  used  to 
accumulate  cost  in  cost  pools  is  a 
change  in  cost  accoimting  practice 
under  the  Board's  rules.  In  response  to 
the  commenters'  expressed  concerns, 
some  editorial  changes  were  made  to 
clarify  the  Board's  stated  concepts 
regarding  use  of  the  phrase  "accumulate 
cost." 

Comment:  A  Federal  agency 
recommended  that  the  words  "item  of 
cost  or  a  group  of  items  of  cost" 
proposed  for  inclusion  at  9903. 302-1  (c) 
be  replaced  with  the  words  "accumulate 
and  distribute."  They  believe  that  the 
proposed  wording  might  be  interpreted, 
by  some,  to  mean  that  the  transfer  of  one 
direct  labor  employee  from  one  plant  to 
another  plant  could  be  viewed  as  a 
change  in  cost  accounting  practice. 
Some  contractor  representatives  also 
expressed  concern  that  the  SNPRM-I 
proposal  introduced  uncertainty  with 
regard  to  the  transfer  of  personnel  from 
one  functional  activity  to  another. 

Response:  The  agency's  suggestion 
was  adopted.  The  words  "accumulate 
and  distribute"  were  previously 
proposed  in  the  NPRM  and  appear  to 
more  clearly  convey  the  primary  cost 
accounting  concept  being  addressed  in 
this  rulemaking,  i.e.,  that  the  methods 
and  techniques  used  for  the  allocation 
of  cost  to  cost  objectives  include  the 
selection  and  use  of  specific  cost  pools 


to  accumulate  costs  for  subsequent 
distribution  to  other  intermediate  and 
final  cost  objectives. 

Comment:  A  Federal  agency  agreed 
with  the  proposed  provision  at 
9903.302-1  (c)(2),  but  recommended  that 
the  words  "elements  of  cost"  be  deleted 
since  the  composition  of  cost  pools  does 
not  include  specific  elements  of  cost. 
This  comment  also  relates  to  the 
concern  that  an  individual  employee 
could  be  an  "element  of  cost"  and  if 
transferred  to  another  segment  might  be 
construed  to  be  a  change  in  cost 
accounting  practice,  which  would 
conflict  with  the  proposed  illustration  at 
9903.302-(4)(h).  The  word  "specific"  in 
the  phrase  "the  accumulation  of  specific 
costs"  was  also  remmmended  for 
deletion. 

Response:  Cost  pools  accumulate 
costs  by  elements  of  cost  and  if  required 
to  disclose  their  cost  accounting 
practices  in  a  disclosure  statement,  a 
contractor  performing  a  CAS-covered 
contract  is  required  to  disclose  if  an 
element  of  cost  is  to  be  treated  as  a 
direct  cost  or  an  indirect  cost  and  which 
elements  of  cost  are  included  in  each 
indirect  cost  pool. 

With  the  revised  language  change, 
made  in  response  to  the  preceding 
comment  made  by  the  same  agency,  and 
the  retention  of  the  cited  illustration,  it 
should  be  clear  that  the  Board  does  not 
expect  the  contracting  parties  to  treat 
employee  transfers  as  a  change  in  cost 
accounting  practice.  This  matter  was 
also  addressed  in  the  SNPRM-I  . 
preamble  comments  (62  FR  37660,  7/14/ 
97).  Accordingly,  the  words  of  concern 
to  the  commenter  were  retained. 

Comment:  A  Federal  agency 
recommended  deletion  of  the  word 
"measure"  from  the  proposed  provision 
used  to  describe  the  "allocation 
measurement  activity"  at  9903.302- 
1(c)(3)  to  avoid  potential  conflict  with 
the  cost  "measurement"  term  found  at 
9903.302-l(a).  Some  contractor 
representatives  recommended  similar 
changes. 

Response:  The  words  "measurement," 
"measure"  and  "activity"  were  deleted 
as  suggested  in  9903.302-l(c)(3)  and 
where  they  were  used  in  a  similar 
manner  in  the  illustrations  proposed 
under  99O3.302-3(c). 

Comment:  At  9903.302-2(a)(3),  the 
proposed  coverage  on  functional 
transfers  should  not  be  limited  to  costs 
in  indirect  cost  pools,  and  intra-segment 
transfers. 

Response:  The  proposed  coverage  was 
revised  to  address  the  commenter's 
concerns. 

Comment:  A  Federal  agency 
recommended  that  the  words  "home 
office"  be  added  to  the  exception 


provision  in  the  last  sentence  proposed 
at  9903.302-2(b)(l),  because  functional 
transfers  to  or  from  intermediate  home 
offices  were  excluded  frtim  the 
proposed  coverage. 

Response:  The  recommended  change 
was  adopted. 

Comment:  Some  commenters  objected 
to  the  proposed  reference  to  each 
contract  at  9903.302-2(c)(l)  and 
recommended  deletion  of  the  proposed 
coverage. 

Response:  The  reference  to  each  CAS- 
covered  contract  refers  to  the  terms  and 
conditions  contained  in  each  contract. 
The  proposed  coverage  was  retained. 

Comment:  A  Federal  agency  and  some 
contractors  commented  that  the 
proposed  language  at'9903.302-2(c)(2) 
referrenring  a  noncompliant  practice 
change  was  not  clear. 

Response:  The  proposed  coverage  was 
revised  to  separately  address  compliant 
and  noncompliant  actions. 

Comment:  Several  commenters 
recommended  a  number  of  clarifying 
edits  to  the  proposed  language  included 
at  9903.302-3(c)(4),  (6),  (7).  (8),  and  (9). 

Response:  Where  deemed  appropriate, 
the  referenced  illustrations  were  revised 
for  clarity,  and  to  reflect  the  use  of 
consistent  language  in  similar 
circumstances.  ■ 

Comment:  Delete  or  revise  the 
illustrations  that  mention  "intermediate 
cost  objectives"  as  the  intent  of  the 
purpose  of  the  illustration  may  not  be 
clearly  understood. 

Response:  The  primary  purpose  of  the 
illustrated  changes  was  to  clarify  that  a 
cost  accounting  practice  change  results 
if  the  costs  of  an  ongoing  function 
(which  were  accumulated  in  an 
intermediate  cost  objective  established 
for  that  function)  that  are  originally 
included  in  one  cost  pool  are 
subsequentiy  transferred  to  and 
included  in  a  different  cost  pool.  That 
concept  can  also  be  illustrated  by  stating 
if  the  costs  of  an  ongoing  function  are 
or  are  not  included  in  the  same  cost 
pool  before  and  after  a  change  is  made. 
The  illustrations  at  9903.302-3(c)(7)  and 
(9),  and  at  9903.302-4(h)  were  therefore 
so  revised.  The  references  to 
intermediate  cost  objectives  were 
deleted. 

Comment:  A  Federal  agency  suggested 
deletion  of  the  comment  tbat  the  change 
in  cost  accounting  practice  depicted  in 
the  proposed  illustrations  at  9903.302- 
3(c)(8)(i)  and  (9)(v)  are  subject  to  the 
acquired  CAS-covered  contract's 
contract  price  and  cost  adjustment 
provisions.  They  opined  that 
incorporation  in  the  proposed 
illustrations  may  cause  potential 
confusion  and  disputes  since  similar 
statements  were  not  included  in  all  of 


Federal  Register/ Vol.  64,  No.  161 /Friday,  August  20.  1999 /Proposed  Rules  45713 


the  pi  c  posed  illustrations  of  changes  in 
cost  a :  coimting  practices. 

Resf  onse:  All  changes  in  cost 
accouii  ting  practice  are  subject  to  the 
applim  hie  contract  clause  provisions 
gover^  ing  changes  in  cost  accounting 
practiqes.  In  the  case  of  an  acquired 
contract,  the  additional  conunent  was 
incorporated  to  emphasize  that  an 
acquimg  contractor  must  abide  with 
the  ac|:^ired  CAS-covered  contract's 
terms  j^nd  conditions  governing  changes 
in  cost  jaccounting  practices  in  the  event 
any  changes  in  cost  accounting  practices 
are  mide  after  the  effective  date  of  the 
acquisition.  If  the  commenter's 
suggestion  were  adopted,  an  acquiring 
contretOtor  might  argue  that  the 

red  contract  price  and  cost 
aent  provisions  do  not  apply 
key  were  subsequently  deleted 
je  Board's  proposed  amendments. 
The  p^posed  provisions  were  retained. 

Coiiinent:  A  commenter 
recommended  a  number  of  clarifying 
edits  ttt  the  proposed  language  included 
at  990a.302-4{h),  (i),  and  (j). 

Restipnse:  Where  deemed  appropriate, 
the  rerarenced  illustrations  were  revised 
for  clatity. 

Coxmnent:  Some  commenters  inquired 
if  the  me  of  a  "special  allocation" 
methoid  (e.g.,  9904.410-50(j))  is  an 
initial  I  adoption  of  a  cost  accounting 
practitt:^  or  a  change  in  cost  accounting 
practiife. 

Response:  If  a  contractor's  established 
cost  accounting  practices  do  not  include 
the  US0  of  a  special  allocation 
methofdology  when  estimating  and 
accimi|i4ating  costs  for  CAS-covered 
contracts,  and  subsequently  the 
contractor  decides  to  apply  a  special 
allocation  methodology  while 
perforti^ing  ongoing  CAS-covered 
contracts,  the  contractor  would  no 
longer;^  in  compliance  with  the 
consistency  requirements  of  CAS 
9904.4Jdl  and  9905.501.  However,  under 
the  contract  clause  terms  of  CAS- 
covereid  contracts,  the  contractor  can 
make  a  {voluntary  change  to  its 
established  cost  accoimting  practices.  If 
material,  the  resultant  cost  impact  due 
to  the  change  in  cost  accounting 
practice  could  result  in  contract  price  or 
cost  adjjustments,  at  no  aggregate 
increaf  4d  cost  to  the  Government. 

The  Cq^t  Impact  Process 

Conviient:  One  commenter  suggested 
chang03  to  the  definition  for  "Increased 
cost  tO|^e  Govenuntot  due  to  a  change 
in  com  bliant  cost  accoimting  practices' 
includ  3|d  at  9903.403  on  the  basis  that, 
as  pro]i0sed,  the  definition  incorrectly 
implies  that  increased  costs  exist  only 
when  i^ }  action  is  taken  to  preclude 
pa)aneki  t  of  increased  costs. 


Response:  The  Board  has  revised  the 
proposed  language  to  clarify  that 
increased  costs  resulting  firom  a 
volimtary  change  in  cost  accounting 
practice  represent  the  increase  in  cost  to 
the  Government  that  occurs  after  a 
change  is  made,  before  any  actions  are 
taken  to  preclude  the  payment  of  the 
resultant  increased  cost  by  the 
Government.  After  a  volimtary  change 
in  cost  accounting  practice  is  made, 
increased  cost  to  the  Government  occm^ 
only  when  a  greater  amount  of  costs  are 
accumulated  and  claimed  as  contract 
costs  imder  existing  flexibly  priced 
contracts.  For  existing  iirm-fixed-price 
contracts,  increased  costs  to  the 
Government  only  occur  if  a  lesser 
timuuul  of  cost  is  accumulated  aflur  ihe 
practice  change  is  made,  before  the 
negotiated  contract  prices  are  adjusted 
downward  to  reflect  the  aggregate 
reduction  in  accumulated  costs.  If  a 
downward  adjustment  is  not  made,  the 
Government  will  be  charged  the 
resultant  increased  cost  in  the  form  of 
a  higher  fixed  contract  price  that 
provided  for  the  higher  allocation  of 
cost  to  the  contract  that  would  have 
resulted  had  there  not  been  a  change  in 
cost  accounting  practice. 

Comment:  A  Federal  agency  requested 
that  the  Board  clearly  state  in  both  the 
preamble  and  the  rule  which  provisions 
represent  mandates  and  which 
provisions  are  intended  to  be  applied  at 
the  discretion  of  the  cognizant  Federal 
agency  official. 

Response:  The  Board  has  used  the 
word  "shall"  when  referring  to  an 
action  that  is  mandatory,  and  the  terms 
"may"  and  "shoidd"  when  referring  to 
an  action  that  is  discretionary. 

Comment:  A  Federal  agency  requested 
that  the  Board  provide  more  flexibility 
with  regard  to  the  adjustment  of 
individual  contract  prices  that  exceed 
established  materiality  thresholds. 

Response:  The  Board  has  eliminated 
use  of  words  that  suggest  absolute 
mandates  such  as  "required", 
"requirements"  and  "necessary."  These 
words  have  been  replaced  with  terms 
that  make  it  clear  that  the  provisions 
included  in  the  rule  for  adjusting 
individual  contract  prices  should  be 
followed  only  when  the  cognizant 
Federal  agency  official  decides  to 
resolve  a  cost  impact  action  by 
modifying  contract  prices. 

Comment:  A  Federal  agency  requested 
that  the  Board  add  a  provision  at 
9903.405-2  covering  "Notification  of 
changes  in  cost  accounting  practices" 
which  would  require  that  contractors 
notify  the  Government  of  the  proposed 
effective  and  applicability  dates  of  a 
change  in  cost  accounting  practice. 


Response:  The  Board  adopted  the 
suggested  change.  The  addition  of  the 
"effective  date"  notification 
requirement  will  help  clarify  which 
contracts  were  proposed  and/or 
negotiated  after  the  effective  date  of  the 
change  in  cost  accounting  practice  and 
should  therefore  not  be  subject  to 
contract  price  and/or  cost  adjustment. 

Comment:  Many  industry  commenters 
requested  that  the  Board  eliminate  the 
proposed  requirement,  at  9903.405-4(a}, 
that  some  individual  contract  data  be 
included  in  the  General  Dollar 
Magnitude  (GDM)  settlement  proposal. 
They  suggested  that  the  contracting 
■parties  attempt  to  resolve  the  cost 
impact  action  based  on  the  GDM 
aggregate  estimate  before  requiring  the 
SUuuu»iiiou  oi  any  iiiuiviuiuti  cuotract 
data. 

Response:  The  Board  rejects  this 
suggestion. 

Under  ciurent  Government 
procurement  regiilations  governing  the 
cost  impact  process,  the  required  GDM 
estimate  is  used  solely  to  determine 
whether  or  not  the  cost  impact  of  a 
change  in  cost  accounting  practice  is  not 
material  and.  therefore,  no  detailed  cost 
impact  proposal  will  be  required.  If 
such  an  immateriality  determination 
cannot  be  made,  then  the  contractor 
must  submit  a  detailed  cost  impact 
proposal  for  all  existing  covered 
contracts  and  subcontracts  affected  by 
the  change  in  cost  accounting  practice 
or  the  estimating  noncompliance. 
Originally,  the  procurement  regulations 
required  the  submission  of  a  GDM 
estimate  by  contract  type  and  Federal 
agency,  with  no  instruction  as  to  what 
action  the  agencies  should  take  based  on 
the  contractor's  GDM  estimate  data. 
Furthermore,  the  GDM  estimate  is 
currently  required  to  be  submitted  at  the 
same  time  as  the  notification  of  the 
change  in  cost  accounting  practices, 
with  a  cost  impact  proposal  to  be 
submitted  at  a  later  date.  Thus,  it 
appears  that  the  GDM  estimate  was 
never  intended  to  serve  as  the  basis  for 
making  contract  price  or  cost 
adjustments  to  resolve  a  material  cost 
impact  action. 

Under  the  Board's  proposal,  the 
contracting  parties  can  resolve  a  cost 
impact  action  based  on  a  three  step 
process.  The  cost  impact  resulting  fi-om 
a  change  in  cost  accounting  practice  can 
be  resolved  without  the  submission  of 
any  contract  cost  data  if  the  change  is 
obviously  immaterial  (9903.405-:-3(d)  in 
the  SNPRM-I),  or  if  not  obviously 
immaterial  by  the  submission  of  a  GDM 
Settlement  Proposal  or  a  detailed  cost 
impact  proposal. 

When  not  obviously  immaterial,  the 
cost  impact  of  a  practice  change  can  be 
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resolved  by  the  submission  of  a  GDM 
estimate  and  some  individual  contract 
data,  without  having  to  resort  to  a 
detailed  cost  impact  [»t)posal.  The  GDM 
estimate  and  Contractor  Settlement 
Proposal  were  previously  proposed  as 
two  separate  submission  requirements 
in  the  ANPRM.  Based  on  a  public 
commenter's  suggestions,  the  two 
submission  requirements  were  proposed 
in  the  SNPRM-I  as  a  combined  "GDM 
Settlement  Proposal."  The  Board 
continues  to  believe  that  when  material 
changes  result  in  the  amounts  of 
acciunidated  contract  costs,  either  in  the 
aggregate  or  for  individual  contracts, 
due  to  a  change  in  cost  accounting 
practice,  then  the  aggregate  cost  data 
included  in  the  GDM  estimate  is 
insufucient  for  the  cognizant  Federal 
agency  official  to  make  an  informed 
judgment  on  how  to  best  resolve  the 
cost  impact.  If  no  individual  contract 
data  were  required  at  the  time  of  the 
GDM  estimate  submission,  the 
cognizant  Federal  agency  official  would 
need  to  obtain  individual  contract  data 
in  order  to  protect  the  interests  of  the 
Government,  e.g.,  in  order  to:  (1) 
evaluate  the  accivacy  of  the  GDM 
estimate  amounts  by  contract  type;  (2) 
determine  what  adjustments  may  be 
needed  to  resolve  any  resultant  contract 
cost  overrun  and/or  underrun 
conditions,  and/or  (3)  ascertain  if  a 
detailed  cost  impact  proposal  should  be 
requested. 

The  Board  believes  that  the  proposed 
three  step  process  included  in  this 
proposed  rule  provides  the  contracting 
parties  with  the  best  opportunity  to 
resolve  the  cost  impact  action  with  a 
minimiun  of  contract  data.  Under  the 
GDM  Settlement  Proposal  concept,  a 
contractor  is  expected  to  make  the 
initial  decision  as  to  the  number  of 
individual  contracts,  within  each 
contract  type,  for  which  contract  data  is 
needed  to  settle  the  cost  impact  action. 
If  the  cognizant  Federal  agency  official 
accepts  the  contractor's  settlement 
proposal,  no  further  contract  data  need 
be  submitted.  Of  course,  if  agreement  to 
resolve  the  cost  impact  action  does  not 
occur  based  on  a  contractor's  proposed 
settlement  approach,  then  the  cognizant 
Federal  agency  official  may  stiU  request 
data  for  some  additional  contracts  or  a 
detailed  cost  impact  statement,  if 
deemed  necessary.  The  Board's 
objective  is  to  permit  the  contracting 
parties  to  resolve  the  cost  impact  action 
without  having  to  resort  to  the  ciurrent 
process  which  requires  the  submission 
of  detailed  cost  impact  data  for  all 
contracts. 

The  Board  believes  that  the 
commenter's  suggested  approach  vyould 
only  serve  to  delay  the  proper  resolution 


of  the  cost  impact  for  CAS-covered 
contracts.  The  suggestions  were  not 
adopted.  However,  the  provision  at 
9903.405-3(f)  was  revised  to  emphasize 
that  a  GDM  Settlement  Proposal  is  not 
required  if  the  cost  impact  of  a  change 
in  cost  accoimting  practice  is 
determined  to  be  obviously  immaterial. 

Comment:  One  Federal  agency 
recommended  revising  the  provisions 
for  the  ofiiset  process  included  at 
9903.405-5(b)  to  be  "general 
guidelines"  rather  than  "rules."  They 
stated  that  general  guidelines  should 
normally  be  followed,  but  the  cognizant 
Federal  agency  official  should  be 
permitted  to  deviate  from  the 
guidelines,  provided  the  application  of 
the  offset  process  results  in  adjustments 
that  approximate,  in  the  aggregate,  the 
cost  impact  that  would  have  resulted 
had  inctividual  contracts  been  adjusted. 

Response:  Since  all  of  the  provisions 
promulgated  by  the  CASB  are  in  essence 
and  in  fact  "rules,"  the  Board  has 
deleted  the  reference  to  "rules  of  offset" 
firom  9903.405-5(b).  The  Board  believes 
that  this  proposal  when  considered  in 
its  totality,  including  the  offset 
provisions,  provides  the  cognizant 
Federal  agency  official  with  sufficient 
flexibility  to  resolve  a  cost  impact  action 
in  a  manner  deemed  most  appropriate 
considering  both  individual 
circiunstances  and  protection  of  the 
Government's  interests.  The  provisions 
which  the  Board  has  included  for  use  of 
the  offset  process  are  designed  to  insure 
that  the  process,  whenever  used,  is 
applied  consistently  and  in  such  a  way 
that  material  cost  impact  amounts,  both 
in  the  aggregate  and  for  individual 
contracts,  are  appropriately  calculated 
in  the  prescribed  manner. 

Comment:  One  conunenter  suggested 
that  the  Board  sanction  the  use  of  the 
final  indirect  expense  rate  settlement 
process  rather  than  contract  price 
adjustments  as  a  method  to  resolve  the 
cost  impact  action.  The  commenter 
expressed  the  opinion  that  contract 
adjustments  should  only  be  used  as  a 
final  resort. 

Response:  The  Board's  proposed  rules 
provide  significant  flexibility  with 
regard  to  the  method  used  by  the 
cognizant  Federal  agency  official  to 
resolve  a  cost  impact  action  by 
inclusion  of  the  phrase  "other  suitable 
technique."  However,  the  Board  would 
caution  the  contracting  parties  with 
regard  to  use  of  any  mediod  which 
results  in  further  inconsistency  between 
the  contract  price  amoimts  and 
accumulated  contract  costs  due  to  the 
cost  accounting  practices  used  to 
estimate  proposed  costs  and  to 
accumulate  costs  during  contract 
performance. 


Adjustment  of  indirect  expense  rates 
to  settle  a  cost  impact  action  can  result 
in  the  adjustment  of  the  wrong  contracts 
for  the  impact  of  the  change  in  cost 
accoimting  practices.  This  method  also 
results  in  the  establishment  of  final 
indirect  expense  rates  that  are  not 
consistent  with  a  contractor's 
established  and  disclosed  cost 
accounting  practices  for  allocating 
indirect  costs  to  final  cost  objectives. 
Adjusting  indirect  expense  rates  to 
resolve  the  cost  impact  woiUd  in  most 
cases  require  an  adjustment  to  the 
indirect  expense  pool  that  exceeds  the 
amount  of  the  actual  cost  impact 
adjustment  amount  in  order  to  ensure 
that  the  aggregate  cost  impact  amount 
calculated  for  all  affected  CAS-covered 
contracts  is  recovered  on  the  open 
flexibly-priced  contracts  being 
performed  diuing  the  particular  cost 
accoimting  period  to  which  the 
"adjusted"  rates  apply.  Use  of  this 
approach  distorts  the  accumulation  of 
costs  used  for  contract  cost  and  pricing 
purposes,  in  that  the  resultant 
accumulated  costs  recognized  for  CAS- 
covered  contracts  will  be  greater  or  less 
than  the  costs  that  would  have  been 
accumulated  as  actual  "booked"  costs  in 
accordance  with  a  contractor's 
established  cost  accounting  practices 
had  the  indirect  cost  pools,  and  the 
indirect  cost  rates  used  to  allocate  such 
costs  to  final  cost  objectives,  not  been 
adjusted  to  reflect  the  cost  impact  of  a 
change  in  cost  accounting  practice. 
Such  pool  adjustments  may  further 
distort  the  difference  between  the  costs 
that  would  have  originally  been 
allocated  to  the  affected  CAS-covered 
contracts  as  actual  "booked"  costs  and 
the  costs  that  will  be  allocated  to  those 
contracts  for  contract  costing  purposes 
based  on  the  adjusted  final  rates  if 
multiple  cost  accounting  periods  are 
involved  and/or  if  the  Govenunent's 
percent  of  participation  in  the  allocation 
base  is  not  consistent.' The  Board 
therefore  disagrees  with  the  position 
presented  by  the  commenter. 
Adjustment  of  contract  prices  is  the 
method  which  most  consistently  reflects 
the  requirements  of  both  the  applicable 
contract  clause  and  CAS  9904.401  or 
9905.501,  as  applicable,  regarding 
consistency  in  the  cost  accounting 
practices  used  to  both  estimate  and 
accumulate  costs  on  CAS-covered 
contracts.  The  Board  finds  inappropriate 
the  commenter's  silggestion  tfaiat  the 
Board  endorse  a  position  which  holds 
that  such  adjustments  should  only  be 
used  as  a  last  resort.  To  the  contrary,  the 
Board  believes  that  any  method  that 
further  distorts  the  Board's  consistency 
requirements,  such  as  the  adjustment  of 
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indir^  expense  rates,  should  be  a 
method  that  is  only  used  as  a  last  resort. 
If  theidognizant  Federal  agency  official 
deteriiines  that  adjustment  of  contract 
priced  is  not  warranted  to  resolve  the 
cost  islpact  action,  the  Board  is  of  the 
view  mat  a  transfer  of  funds  between 
the  Government  and  a  contractor  is  the 
most  ^propriate  "other  suitable 
technique"  that  can  be  used  to  settle  the 
actioUJ 

Comment:  Federal  agency  and 
industty  commenters  expressed 
concerns  regarding  the  SNPRM-I 
prefatory  comments  stating  that: 

The  Board  is  of  the  opinion  that 
modifination  of  contract  and  subcontract 
prices  p  *  *  represents  the  preferred  method 
to  be  lasted  to  resolve  material  cost  impacts 
Hub  to  |a  ch^n"?  in  cost  accountin"  "rsctice. 
Modifination  of  contract  prices  enable  the 
contrafriing  parties  to  establish  contract 
prices  fbr  covered  contracts  that  correlate 
with  th^  increased  or  decreased  cost 
allocatji^ns  to  such  contracts  that  result  due 
to  pradtlce  changes  *  •  * 

Thei  Federal  agency  advocated  that 
maxiiiilum  flexibility  be  provided  for  the 
resoli^  ion  of  the  cost  impact  resulting 
from  4  change  in  cost  accounting 
practib  9.  The  contractor  commenters 
recomioiended  that  no  "preference"  be 
stated  in  the  final  rule. 

Response:  The  Board's  contract 
clause^ included  in  individual  CAS- 
covered  contracts  require  contractors  to 
consisjtbntly  apply  their  established  cost 
accoutiidng  practices  when 
accun^ilating  and  reporting  the  costs  of 
perfor^iung  CAS-covered  contracts. 
Howey^r,  the  CAS  contract  clause 
provisdons  also  permit  a  contractor  to 
make  a  volimtary  change  to  its 
established  cost  accounting  practices, 
provic^^d  the  cost  impact  resulting  from 
the  ch0|ige  is  addressed.  For  volimtaiy 
chang^,  the  contractor  agrees  to 
contrattt  price  and/or  cost  adjustments 
which  are  limited  to  a  no  increased  cost 
to  the  Government  provision.  If  the 
cognizant  Federal  agency  official 
determines  that  the  practice  change  is 
desirable  and  not  detrimental  to  the 
Govertitnent,  the  contract  prices  can  be 
adjusted  to  reflect  the  aggregate  change 
in  the  ^ount  of  accumulated  contract 
costs  that  is  expected  to  result  due  to 
the  practice  change. 

After:  contract  price  adjustment  and/or 
action$  taken  to  preclude  the  payment 
of  ino^ased  costs,  the  cost-based 
contraf:^  prices  (FFP  or  cost  ceiling)  are 
once  a^bin  comparable  with  the 
increased  or  decreased  contract  costs 
that  will  be  acciunulated  consistently  in 
accordance  with  the  changed  cost 
accoimiing  practices,  after  a  voluntary 
practice  ch^ige  is  made.  Such  actions 
taken  f6  resolve  the  cost  impact  of  a 


practice  change  also  resolve  any 
resultant  potential  contract  cost  overrun 
or  cost  undemin  conditions  that  are 
attributable  to  the  practice  change. 
Thus,  contract  price  and  cost 
adjustments  are  generally  the  required, 
not  preferred,  method  for  resolving  the 
cost  impact  resulting  from  a  change  in 
cost  accotmting  practice. 

In  the  SNPRM-I,  the  Board  concluded 
that"*  *   *  the  decision  on  how  to  best 
achieve  an  equitable  solution,  in  the 
aggregate,  remains  a  cognizant  Federal 
agency  official  responsibility."  The 
Board's  comments  were  intended  to 
acknowledge  that  there  may  be 
circiunstances  where  the  required 
contract  price  and/or  cost  adjustments 
need  not  be  made.  For  example,  this 
might  be  the  case  where  the  cost  iinpacl, 
in  the  aggregate,  is  considered  material 
in  and  of  itself,  but  the  cognizant 
Federal  agency  determines  contract 
price  and/or  cost  adjustments  are  not 
warranted  because  contract  performance 
would  not  be  jeopardized  (no  significant 
cost  overrun  condition  resulted)  and  the 
increase  or  decrease  in  expected  cost 
accumulations  would  not  distort  or 
adversely  impair  the  usefulness  of  the 
contractor's  reported  contract  cost 
information  (actual  costs  and  estimated 
costs  to  complete)  that  is  included  in 
contract  status  reports.  However,  to 
achieve  equity,  some  consideration  for 
the  cost  impact  should  be  obtained  or 
granted.  In  such  cases,  another  suitable 
technique  may  be  used  to  resolve  the 
cost  impact,  e.g.,  a  monetary  exchange 
between  the  contracting  parties.  This 
alternate  approach  would  also  produce 
administrative  cost  savings  since  the 
contracting  parties  would  not  have  to 
process  contract  modifications  or  take 
further  actions  to  preclude  the  payment 
of  increased  costs  on  individual 
contracts. 

On  the  other  hand,  in  a  case  where 
the  cost  impact,  is  considered  material 
and,  by  not  processing  contract  price 
and/or  cost  adjustments,  the 
Government  would  pay  increased  costs 
(as  defined  by  the  Board),  the 
contractor's  ability  to  perform  the 
contract  is  adversely  affected,  and/or  the 
cost  data  included  in  the  contractor's 
status  reports  would  not  be  meaningful, 
then  the  reqiiired  contract  price  and/or 
cost  adjustments  should  be  processed. 

To  address  the  commenters' 
expressed  concerns,  the  Board  is 
proposing  additional  provisions  at 
9903.405-5(e)  to  emphasize  that  the 
cognizant  Federal  agency  official  does 
have  the  flexibility  to  resolve  a  cost 
impact  due  to  a  change  made  to  a 
compliant  cost  accounting  practice  by 
use  of  alternative  actions,  i.e.,  other  than 
contract  price  adjiistment  or  actions 


taken  to  preclude  the  payment  of 
increased  costs.  Cautionary  provisions 
pertaining  to  the  use  of  such  alternative 
actions  were  also  included. 

Comment:  A  Federal  agency 
recommended  deleting  the  phrase  "and 
negotiate"  from  the  description  of  a  cost 
estimating  noncompliance  at  9903.406- 
1(a).  They  explained  that  an  estimating 
noncompliance  results  when  the 
contractor  estimates  costs  using  a 
noncompliant  accoimting  practice.  They 
further  stated  that  imder  the  proposed 
provision,  an  estimating  noncompliance 
would  exist  only  if  the  noncompliance 
was  used  for  both  estimating  and 
negotiating  the  contract.  Such  a 
definition,  they  believe,  will  result  in 
significant  disputes  as  to  whether  a 

COntlaCtOi  b  Uiliii  piiut)  lio^^OUdiiOil 

included  or  excluded  the  impact  of  the 
change  in  cost  accoimting  practice. 

Response:  Only  those  contracts  that 
had  their  contract  price  based  on  a 
noncompliant  practice  can  be  included 
in  the  tmiverse  of  contracts  subject  to 
adjustment  as  a  result  of  an  estimating 
noncompliance.  Therefore,  it  must  be 
demonstrated  that  not  only  did  the 
contractor  estimate  costs  using  a 
noncompliant  practice  for  a  potential 
CAS-covered  contract,  but  also  that  the 
contract  price  was  established  using 
data  that  was  based  on  the  use  of  a 
noncompliant  practice.  There  may  be 
situations  in  which  a  contractor 
estimates  costs  tising  a  noncompliant 
practice,  but  either  the  Government 
rejects  the  use  of  that  practice  to 
negotiate  the  contract  amount  or  the 
contractor  voluntarily  changes  to  a 
compliant  practice  prior  to  the 
negotiation  of  the  contract  price.  In  such 
situations,  the  negotiated  contract  price 
or  cost  ceiling  would  not  have  been 
based  on  the  use  of  a  noncompliant  cost 
accounting  practice.  Hence,  it  would  not 
be  appropriate  to  include  these 
contracts  in  a  cost  impact  proposal  for 
an  estimating  noncomphance.  For  those 
contracts  that  were  estimated  using  a 
noncompliant  practice  and  that 
noncompliant  practice  was  used  to 
determine  the  contract  price,  the 
contracting  parties  must  determine  the 
impact  on  those  contracts  as  a  result  of 
the  noncompliant  practice.  In  order  to 
clarify  the  Board's  position  on  this 
matter,  the  Board  has  revised  the 
proposed  language  at  9903. 406-1  (a). 

Comment:  One  commenter 
recommended  that,  in  order  to  avoid 
duplication,  the  provision  regarding 
situations  where  a  noncompliant 
practice  is  used  for  both  cost  estimating 
and  cost  accumulation  purposes  be 
moved  to  9903.406-1  rather  than 
including  this  provision  at  both 
9903.406-3(g)  and  9903.406-4(b). 
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Response:  The  Board  agrees  and  has 
adopted  this  recommendation 
(9903.406-l(b)). 

Comment:  One  Federal  agency 
recommended  that  the  proposed  table  at 
9903.406-3(d)  address  a  cost  impact  due 
to  a  noncompliance  in  terms  of  the 
change  in  allocation  that  resulted  from 
using  a  noncompliant  cost  accounting 
practice  rather  than  in  terms  of  the 
change  in  allocation  that  would  have 
resulted  had  a  compliant  accounting 
practice  been  used.  Through  discussions 
with  contracting  officers,  diey 
determined  that  most  contracting 
officers  address  the  cost  impact  in  terms 
of  the  change  in  allocation  that  resulted 
from  using  a  noncompliant  practice. 

Response:  The  Board  adopted  this 
recommendation  and  has  revised  ihe 
table  at  9903.406-3(d)  accordingly. 

Comment:  One  commenter 
reconunended  adding  the  concept  of 
computing  interest  based  on  the 
midpoint  of  the  period  for  a  cost 
accumulation  noncompliance  described 
at  9g03.406-4(e)  to  cost  estimating 
noncompliances  at  9903.406-3. 

Response:  Upon  further  review  of  this 
provision,  the  Board  has  concluded  that 
incliision  of  a  method  to  be  used  to 
calculate  the  amount  of  interest  due  to 
increased  costs  paid  as  a  result  of  a 
noncompliant  practice  is  overly 
instructional  and  prescriptive  in  nature 
and  therefore  should  not  be  included  in 
this  rule.  The  Board  therefore  has 
deleted  the  prescribed  method  of 
computing  interest  from  the  rule. 
Federal  agencies  should  establish 
reasonable  methods  for  determining  the 
amount  of  interest  to  be  recovered  based 
on  increased  costs  paid  due  to  a 
noncompliant  practice. 

Comment:  Several  commenters 
reconunended  the  deletion  of  the  term 
"technical"  from  the  provision  at 
9903.406-5  describing  immaterial 
noncompliances.  A  Federal  agency 
reconunended  deletion  of  the  proposed 
provision  at  9903.406-5(a)(2)  which 
provides  that  a  contractor  is  not  excused 
from  the  obligation  to  comply  with  the 
applicable  Standards  or  rules  and 
regulations  involved  when  an 
immaterial  noncompliance  exists.  An 
industry  commenter  further  requested 
deletion  of  the  proposed  requirement  at 
9903.406-5  which  requires  a  contractor 
to  notify  the  cognizant  Federal  agency 
official  within  60  days  of  when  the 
technical  noncompliance  becomes 
material. 

Response:  The  Board  has  adopted  all 
of  the  suggested  revisions.  The  Board 
agrees  that  a  cost  accoimting  practice  is 
either  compliant  with  applicable  Cost 
Accounting  Standards  or  it  is  not.  The 
term  "technical  noncompliance"  has 


acquired  an  accepted  usage  by  various 
groups  that  deal  with  CAS 
administration  matters  in  referring  to 
noncompliant  practices  that  do  not 
result  in  material  increased  costs. 
However,  in  order  to  avoid  any 
confusion  by  parties  not  familiar  with 
this  terminology,  the  Board  has  replaced 
the  term  "technical"  with  the  term 
"immaterial"  in  this  proposed  rule. 

Since  it  should  be  apparent  that, 
absent  the  granting  of  a  waiver  or 
exemption,  contractors  are  never 
"excused"  frtim  the  obligation  to 
comply  with  applicable  CAS  Board 
rules  and  regulations,  the  Board 
proposes  to  delete  the  SNPRM-I 
provision  at  9903.406-5(a)(2).  The 
provision  retdiued  within  9903.406-5, 
which  allows  the  cognizant  Federal 
agency  official  to  recover  any 
subsequent  increased  costs  plus 
applicable  interest  that  may  result  frvm 
the  currently  immaterial 
noncompliance,  provides  adequate 
protection  to  the  Government  in  these 
situations. 

Comment:  A  Federal  agency 
recommended  deleting  the  specific 
reason  used  by  the  contractor  in  the 
illustration  at  9903.407-l(a)(l)  as 
justification  for  requesting  a  retroactive 
applicability  date  for  the  change.  They 
explained  that  inclusion  of  a  specific 
reason  could  be  interpreted  to  mean  that 
this  specific  reason  should  be 
determined  appropriate  justification  for 
approval  of  a  retroactive  applicability 
date  in  all  cases. 

Response:  The  Board  has  deleted  the 
specific  reason  included  in  the 
illustration. 

Educational  Institutions 

Comment:  A  Federal  agency 
recommended  that  the  last  sentence 
proposed  at  9903.401-2(e)  be  revised  to 
reflect  a  one  time  notification 
requirement. 

Response:  The  suggested  language 
was  adopted. 

F.  Additional  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
amendments  contained  in  this 
docimient.  All  comments  must  be  in 
writing  and  submitted  timely  to  the 
address  indicated  in  the  ADDRESSES 
section  of  this  dociunent. 

The  Board  is  considering  the 
establishment  of  certain  new 
"exemption"  and  "desirable  changes" 
provisions  that  it  believes  would 
facilitate  the  overall  process  governing 
compliant  changes  in  cost  accounting 
practices.  Therefore,  the  Board  invites 
interested  parties  to  specifically 


comment  on  the  following  amendments 

being  proposed  today: 

— ^Proposed  9903.201-6,  Findings — 
Volimtary  changes  exempt  from 
contract  price  and  cost  adjustment, 
which  proposes  to  exempt  certain 
voluntary  changes  to  a  cost 
accoimting  practice  from  contract 
price  and  cost  adjustment  when 
specified  criteria  are  met.  The 
submission  of  specific  alternative 
criteria  and/or  procedural 
requirements  that  commenters  believe 
could  result  in  the  establishment  of 
workable  regulatory  exemption 
coverage  are  also  welcome. 

—Proposed  9903.201-7,  Findings — 
Desirable  changes,  which  proposes  to 
establish  criteria  fur  determining 
when  a  volimtary  change  to  a  cost 
accoimting  practice,  not  otherwise 
exempt  from  contract  price  and  cost 
adjustment  under  9903.201-6,  can  be 
deemed  to  be  desirable  and  not 
detrimental  to  the  Government.  Such 
determinations  would  permit  the 
equitable  adjustment  of  existing  CAS- 
covered  contracts  that  are  materially 
affected  by  aggregate  "increased 
costs"  resulting  from  a  voluntary 
change  made  to  a  cost  accounting 
practice. 

—Proposed  9903.201-7(c)(2)  which 
includes  a  proposal  to  establish 
alternative  processes  for  resolving  the 
cost  impact  associated  with  a 
"desirable"  change. 

List  of  Subjects  in  48  CFR  Part  9903 

Cost  accounting  standards. 
Government  procurement. 
Richard  C.  Loeb, 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 

For  the  reasons  set  forth  in  this 
preamble,  chapter  99  of  title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

1.  The  authority  citation  for  part  9903 
continues  to  read  as  follows: 

Authority:  Pub.  L.  100-679,  102  Stat.  4056. 
41  U.S.C.  422. 

PART  9903— CONTRACT  COVERAGE 

Subpart  9903^— CAS  Program 
Requirements 

2.  Section  9903.201-4  is  proposed  to 
be  amended  by  revising  paragraphs 
(a)(1)  and  (c)  and  the  contract  clauses 
immediately  following  paragraphs  (a) 
and  (c),  to  read  as  follows: 

9903.201-4    Contract  dauMS. 

(a)  Cost  Accounting  Standards — Full 
Coverage.  (1)  The  contracting  officer 
shall  insert  the  following  clause.  Cost 
Accounting  Standards — Full  Coverage, 


cost  is  a  F  iectc 


2  Stat.  4056, 
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in  neg  [  tiated  contracts,  unless  the 
contraiOt  is  exempted  (see  9903.201-1), 
the  contract  is  subject  to  modified 
coverage  (see  9903.201-2),  or  the  clause 
prescribed  in  paragraphs  (d)  or  (e)  of 
this  sill^section  is  used. 

{2)i 

Cost  Aci»Hinting  Standards — Full  Coverage 
(Augiuil999) 

(a)  TliB  provisions  of  part  9903  of  48  CFR 
chapter  09.  including  the  definitions  and 
requirements  contained  therein,  are 
incorpiitated  herein  by  reference  and  the 
Contractor,  in  connection  with  this  contract, 
shall — 1  I 

(1)  Disclosure.  Disclose  in  writing  the 
Contractor's  cost  accounting  practices  by 
submission  of  a  Disclosure  Statement  as 
requirejd  by  9903.202.  The  cost  accounting 
practice  disclosed  for  this  contract  shall  be 
the  sanif  cost  accounting  practices  currently 
disclosed  and  applied  to  all  other  contracts 
and  subcontracts  being  performed  by  the 
Contra((lor  and  which  contain  a  Cost 
Accouijting  Standards  (CAS)  contract  clause. 
If  the  dcBitractor  has  notified  the  Contracting 
Officer  tnat  the  Disclosure  Statement    - 
contaiija  trade  secrets,  and  commercial  or 
financial  information  which  is  privileged  and 
confidaiitial,  the  Disclosure  Statement  shall 
be  protected  and  shall  not  be  released  outside 
of  the  0«vemment 

(2)  Cli^^es  in  Cost  Accounting  Practices. 
Follow  Consistently  the  Contractor's  cost 
accounting  practices  in  accumulating  and 
reportisg  contract  performance  cost  data 
concenijng  this  contract.  If  any  change  in 
cost  accounting  practices  is  made  for  the 
purposM  of  any  CAS-covered  contract  or 
subcontijact.ihe  change  must  be  applied 
prospeotpvely  firom  the  date  of  applicability 
to  this  ct^ntract  and  the  Contractor's 
Disclosure  Statement  must  be  amended 
accordingly.  If  the  contract  price  or  cost  of 
this  coiiiract  is  affected  by  such  changes, 
adjustn^^nt  shall  be  made  in  accordance  with 
subparagraph  (a)(4)  or  (a)(5)  of  this  clause,  as 
appropri 

(3)Qii 
with  all 
includi 
interprdi 
of  awar 
has  sub 
date  of 


ate. 

ipliance  with  Standards.  Comply 
]AS  contained  in  part  9904, 
any  modifications  and 
itions  thereto,  in  effect  on  the  date 
I  of  this  contract  or,  if  the  Contractor 
litted  cost  or  pricing  data,  on  the 
lal  agreement  on  price  as  shown  on 


the  Contractor's  signed  Certificate  Of  Current 
Cost  Or  Pricing  Data.  The  Contractor  shall 
also  coiiply  with  any  CAS,  including  any 
modific  aions  or  interpretations  thereto, 
which  I  flcorae  applicable  because  of  a 
subsequant  award  of  a  CAS-covered  contract 
or  subcontract  to  the  Contractor.  Such 
compliance  shall  be  required  prospectively 
from  th^^ate  of  applicability  to  such  contract 
or  subco^itract. 

(4)  Cojitipliant  changes  in  cost  accounting 
practicejsi  As  required  by  subpart  9903.4, 
provide  nimely  notification  of  changes  in 
disclosed  or  established  cost  accounting 
practice^  provide  data  concerning  the  cost 
impact  <)f  such  changes  and: 

(i)  ReA^ired  change.  Agree  to  an  equitable 
adjustmoit  of  the  price  of  this  contract  as 
provided!  under  this  provision  if  the  contract 
cost  is  affected  by  a  change^to  a  disclosed  or 


established  cost  accounting  practice  which, 
pursuant  to  subparagraph  (a)(3)  of  this 
clause,  the  Contractor  or  a  subcontractor  is 
required  to  make. 

(ii)  Voluntary  change.  Agree  to  an 
adjustment  in  the  price  or  cost  of  this    ' 
contract  as  provided  under  this  provision  if 
contract  cost  is  affected  by  a  voluntary 
change  made  by  the  contractor  or  a 
subcontractor;  provided  that  no  agreement 
may  be  made  under  this  provision  that  will 
result  in  the  payment  of  any  increased  costs 
by  the  United  States  in  the  aggregate  for  all 
of  the  Contractor's  or  a  subcontractor's  CAS- 
covered  contracts  and  subcontracts  affected 
by  the  change. 

(iii)  Desirable  change.  Agree  to  an  equitable 
adjustment  of  the  price  of  this  contract  as 
provided  in  this  provision  if  contract  cost  is 
affected  by  a  change  in  cost  accounting 
practice  made  by  the  contractor  or  a 
subcontTHctor  thst  th»  cognizant  Federal 
agency  official  finds  to  be  a  desirable  change. 

(5)  Noncompliance.  As^^uired  by  subpart 
9903.4,  initiate  action  to  correct  any 
noncompliance,  provide  data  concerning  the 
cost  impact  of  the  noncompliance  and  agree 
to  an  adjustment  of  the  contract  price  or  cost 
if  the  Contractor  or  a  subcontractor  fails  to 
comply  with  an  applicable  Cost  Accounting 
Standard,  including  any  modifications  or 
interpretations  thereto,  or  to  follow  any  cost 
accounting  practice  consistently  and  such 
failure  results  or  will  result  in  any  increased 
costs  paid  by  the  United  States.  Also,  agree 
to  the  recovery  of  any  increased  costs  paid 
by  the  United  States,  together  with  interest 
thereon  computed  at  the  annual  rate 
established  under  section  6621(a)(2)  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C. 
6621(a)(2))  for  such  period,  from  the  time  the 
payment  by  the  United  States  was  made  to 
the  time  the  increased  cost  payment  is 
recovered  by  the  United  States.  In  no  case 
shall  the  Government  recover  costs  greater 
than  the  increased  cost  to  the  Government,  in 
the  aggregate,  on  the  relevant  contracts 
subject  to  price  or  cost  adjustment,  unless  the 
contractor  made  a  change  in  its  cost 
accounting  practices  of  which  it  was  aware 
or  should  have  been  aware  at  the  time  of 
price  negotiations  and  which  it  failed  to 
disclose  to  the  Government. 

(b)  Disputes.  If  the  cognizant  Federal 
agency  offi-;ial  and  the  Contractor  disagree  as 
to  whether  the  Contractor  or  a  subcontractor 
has  complied  with  an  applicable  CAS  in  part 
9904,  including  any  modifications  or 
interpretations  thereto,  an  applicable 
provision  or  requirement  in  part  9903  or  as 
to  any  resulting  price  or  cost  adjustment 
demanded  by  the  United  States,  such  failure 
to  agree  will  constitute  a  dispute  under  the 
Contract  Disputes  Act  (41  U.S.C.  601). 

(c)  Access  to  records.  The  Contractor  shall 
permit  any  authorized  representatives  of  the 
Government  to  examine  and  make  copies  of 
any  documents,  papers,  or  records,  regardless 
of  type  and  regardless  of  whether  such  items 
are  in  written  form,  in  the'form  of  computer 
data  or  in  any  other  form,  relating  to 
compliance  with  the  requirements  of  this 
clause. 

(d)  Flowdown  to  Subcontracts.  The 
Contractor  shall  include  in  all  negotiated 
subcontracts  which  the  Contractor  enters 


into,  the  substance  of  this  clause,  except 
paragraph  (b),  and  shall  require  such 
inclusion  in  all  other  subcontracts,  of  any 
tier,  including  the  obligation  to  comply  with 
all  applicable  CAS  in  effect  on  the 
subcontract's  award  date  or  if  the 
subcontractor  has  submitted  cost  or  pricing 
data,  on  the  date  of  final  agreement  on  price 
as  shown  on  the  subcontractor's  signed 
Certificate  of  Current  Cost  or  Pricing  Data.  If 
the  subcontract  is  awarded  to  an  entity  which 
pursuant  to  9903.201-2  is  subject  to  other 
types  of  CAS  coverage,  the  substance  of  the 
applicable  clause  set  forth  in  9903.201-4 
shall  be  inserted.  This  requirement  shall 
apply  only  to  negotiated  subcontracts  in 
excess  of  $500,000.  except  that  the 
requirement  shall  not  apply  to  negotiated 
subcontracts  otherwise  exempt  from  the 
requirement  to  include  a  CAS  clause  as 
specified  in  9903.201-1. 

***** 

(c)  Cost  Accounting  Standards — 
Modified  Coverage.  (1)  The  contracting 
officer  shall  insert  the  following  clause. 
Cost  Accounting  Standards — Modified 
Coverage,  in  negotiated  contracts  when 
the  contract  amount  is  over  $500,000, 
but  less  than  $25  million,  and  the 
offeror  certifies  it  is  eligible  for  and 
elects  to  use  modified  CAS  coverage 
(see  9903.201-2),  unless  the  clause 
prescribed  in  paragraphs  (d)  or  (e)  of 
this  subsection  is  used. 

(2)  The  following  clause  requires  the 
contr^or  to  comply  with  9904.401, 
9904.402,  9904.405  and  9904.406,  to 
disclose  (if  it  meets  certain 
requirements)  actual  cost  accoimting 
practices,  and  to  follow  disclosed  and 
established  cost  accounting  practices 
consistently. 

Cost  Accounting  Standards — Modified 
Coverage  (August  1999) 

(a)  The  provisions  of  part  9903  of  48  CFR 
chapter  99,  including  the  definitions  and 
requirements  contained  therein,  are 
incorporated  herein  by  reference  and  the 
Contractor,  in  connection  with  this  contract, 
shall— 

(1)  Disclosure.  Disclose  in  writing  the. 
Contractor's  cost  accounting  practices  by 
submission  of  a  Disclosure  Statement,  if  it  is 
a  business  unit  of  a  company  required  to 
submit  a  Disclosure  Statement,  pursuant  to 
9903.202.  The  cost  accounting  practices 
disclosed  for  this  contract  shall  be  the  same 
cost  accounting  practices  currently  disclosed 
and  applied  to  all  other  contracts  and 
subcontracts  being  performed  by  the 
Contractor  and  which  contain  a  Cost 
Accounting  Standards  (CAS)  contract  clause. 
If  the  Contractor  has  notified  the  Contracting 
Officer  that  the  Disclosure  Statement 
contains  trade  secrets  and  commercial  or 
financial  information  which  is  privileged  and 
confidential.  theOisclosure  Statement  shall 
be  protected  and  shall  not  be  released  outside 
of  the  Government. 

(2)  Changes  in  Cost  Accounting  Practices. 
Follow  consistently  the  Contractor's  cost 
accounting  practices  in  accumulating  and 
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reporting  contract  performance  cost  data 
concerning  this  contract.  If  any  change  in 
cost  accounting  practices  is  made  for  the 
purposes  of  any  CAS-covered  contract  or 
subcontract,  the  change  must  be  applied 
prospectively  from  the  date  of  applicability 
to  this  contract  and  the  Contractor's 
Disclosure  Statement  m\ist  be  amended 
accordingly.  If  the  contract  price  or  cost  of 
this  contract  is  affected  by  such  changes, 
adjustment  shall  be  made  in  accordance  with 
subparagraph  (a)(4)  or  (a)(5)  of  this  clause,  as 
appropriate. 

(3)  Compliance  with  Standards.  Comply 
with  the  requirements  of  9904.401, 
Consistency  in  Estimating,  Accumulating  and 
Reporting  Costs;  9904.402,  Consistency  in 
Allocating  Costs  Inciured  for  the  Same 
Purpose;  9904.405,  Accounting  For 
Unallowable  Costs;  and  9904.406,  Cost 
Accoimting  Period;  including  any 
modifications  or  intftrpretfltion*  th«mtn.  in 
effect  on  the  date  of  award  of  this  contract, 
or,  if  the  Contractor  has  submitted  cost  or 
pricing  data,  on  the  date  of  final  agreement 
on  price  as  shown  on  the  Contractor's  signed 
Certificate  Of  Current  Cost  Or  Pricing  Data. 
The  Contractor  shall  also  comply  with  any 
modifications  or  interpretations  to  such  CAS 
which  become  applicable  because  of  a 
subsequent  award  of  a  CAS-covered  contract 
or  subcontract  to  the  Contractor.  Such 
compliance  shall  be  required  prospectively 
from  the  date  of  applicability  to  such  contract 
or  subcontract. 

(4)  Compliant  changes  in  cost  accounting 
practices.  As  required  by  subpart  9903.4, 
provide  timely  notification  of  changes  in 
disclosed  or  established  cost  accounting 
practices,  provide  data  concerning  the  cost 
impact  of  such  changes  and: 

(i)  Required  change.  Agree  to  an  equitable 
adjustment  of  the  price  of  this  contract  as 
provided  under  this  provision  if  the  contract 
cost  is  affected  by  a  change  to  a  disclosed  or 
established  cost  accounting  practice  which, 
pursuant  to  subparagraph  (a)(3)  of  this 
clause,  the  Contractor  or  a  subcontractor  is 
required  to  make. 

(ii)  Voluntary  change.  Agree  to  an 
adjustment  in  the  price  or  cost  of  this 
contract  as  provided  under  this  provision  if 
contract  cost  is  affected  by  a  voluntary 
change  made  by  the  contractor  or  a 
subcontractor;  provided  that  no  agreement 
may  be  made  under  this  provision  that  will 
result  in  the  payment  of  any  increased  costs 
by  the  United  States  in  the  aggregate  for  all 
of  the  contractor's  or  a  subcontractor's  CAS- 
covered  contracts  and  subcontracts  affected 
by  the  change. 

(iii)  Desirable  change.  Agree  to  an  equitable 
adjustment  of  the  price  of  this  contract  as 
provided  in  this  provision  if  contract  cost  is 
affected  by  a  change  in  cost  accounting 
practice  made  by  the  contractor  or  a 
subcontractor  that  the  cognizant  Federal 
agency  official  finds  to  be  a  desirable  change. 

(5)  Noncompliance.  As  required  by  subpart 
9903.4,  initiate  action  to  correct  any 
noncompliance,  provide  data  concerning  the 
cost  impact  of  the  noncompliance  and  agree 
to  an  adjustment  of  the  contract  price  or  cost 
if  the  Contractor  or  a  subcontractor  fails  to 
comply  with  an  applicable  Cost  Accounting 
Standard,  including  any  modifications  or 


interpretations  thereto,  or  to  follow  any  cost 
accounting  practice  consistently  and  such 
failure  results  or  will  result  in  any  increased 
costs  paid  by  the  United  States.  Also,  agree 
to  the  recovery  of  any  increased  costs  paid 
by  the  United  States,  together  with  interest 
thereon  computed  at  the  annual  rate 
established  under  section  6621(a)(2)  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C. 
6621(a)(2))  for  such  period,  from  the  time  the 
payment  by  the  United  States  was  made  to 
the  time  the  increased  cost  payment  is 
recovered  by  the  United  States.  In  no  case 
shall  the  Government  recover  costs  greater 
than  the  increased  cost  to  the  Government,  in 
the  aggregate,  on  the  relevant  contracts 
subject  to  price  or  cost  adjustment,  unless  the 
contractor  made  a  change  in  its  cost 
accounting  practices  of  which  it  was  aware 
or  should  have  been  aware  at  the  time  of 
price  negotiations  and  which  it  failed  to 
disclose  to  the  Government. 

(b)  EHsputes.  If  the  cognizant  Federal 
agency  official  and  the  Contractor  disagree  as 
to  whether  the  Contractor  or  a  subcontractor 
has  complied  with  an  applicable  CAS  in  part 
9904,  including  any  modifications  or 
interpretations  thereto,  an  applicable 
provision  or  requirement  in  part  9903  or  as 
to  any  resulting  price  or  cost  adjustment 
demanded  by  the  United  States,  such  failure 
to  agree  will  constitute  a  dispute  under  the 
Contract  Disputes  Act  (41  U.S.C.  601). 

(c)  Access  to  records.  The  Contractor  shall 
permit  any  authorized  representatives  of  the 
Government  to  examine  and  make  copies  of 
any  documents,  papers,  or  records,  regardless 
of  type  and  regardless  of  whether  such  items 
are  in  written  form,  in  the  form  of  computer 
data  or  in  any  other  form,  relating  to 
compliance  with  the  requirements  of  this 
clause. 

(d)  Flowdown  to  Subcontracts.  The 
Contractor  shall  include  in  all  negotiated 
subcontracts  which  the  Contractor  enters 
into,  the  substance  of  this  clause,  except 
paragraph  (b),  and  shall  require  such 
inclusion  in  all  other  subcontracts,  of  any 
tier,  including  the  obligation  to  comply  with 
all  applicable  CAS  in  effect  on  the 
subcontract's  award  date  or  if  the 
subcontractor  has  submitted  cost  or  pricing 
data,  on  the  date  of  final  agreement  on  price 
as  shown  on  the  subcontractor's  signed 
Certificate  of  Current  Cost  or  Pricing  Data.  If 
the  subcontract  is  awarded  to  an  entity  which 
pursuant  to  9903.201-2  is  subject  to  other 
types  of  CAS  coverage,  the  substance  of  the 
applicable  clause  set  forth  in  9903.201—4 
shall  be  inserted.  This  requirement  shall 
apply  only  to  negotiated  subcontracts  in 
excess  of  $500,000,  except  that  the 
requirement  shall  not  apply  to  negotiated 
subcontracts  otherwise  exempt  from  the 
requirement  to  include  a  CAS  clause  as 
specified  in  9903.201-1. 

(End  of  clause] 

«         *         •         *         * 

3.  Section  9903.201-6  is  proposed  to 
be  revised  to  read  as  follows: 

9903iM)1-6    Findings— Voluntary  ctiang** 
•xampt  from  contract  price  and  cost 
adjustmsnt 

(a)  Prior  to  making  any  contract  price 
or  cost  adjustment  under  the  provisions 


of  paragraph  (a)(4)(ii)  of  the  contract 
clauses  set  forth  in  9903.201-4(a), 
9903.201-4(c)  or  9903.201-4(e),  the 
cognizant  Federal  agency  official  shall 
m^e  a  finding  that  the  voluntary 
change  in  cost  accounting  practice  can 
or  can  not  be  exempted  from  contract 
price  and  cost  adjustment  under  the 
exemption  criteria  specified  in  this 
subsection.  The  cognizant  Federal 
agency  official  may,  however,  make  a 
finding  that  the  volimtary  change  in  cost 
accounting  should  not  be  exempted 
from  contract  price  and  cost  adjustment 
under  the  exemption  criteria  specified 
in  this  subsection  when  such  action 
would  otherwise  be  detrimental  to  the 
Government's  interests. 

(b)  The  determination  as  to  whether 
or  not  a  voluntarv  change  in  cost 
accoimting  practice  should  be  exempted 
from  contract  price  and  cost  adjustment 
requirements  specified  in  CAS-covered 
contracts  and  subcontracts  shall  be 
made  on  a  case-by-case  basis  in 
accordance  with  the  exemption  criteria 
specified  in  paragraph  (c)  or  (d)  of  this 
subsection. 

(c)  Exemption  For  Voluntary  Cost 
Accounting  Practice  Changes 
Associated  With  Contractor 
Restructuring  Activities  That  Are  Made 
By  Management  To  Reduce  Personnel  or 
Facilities.  Changes  in  the  methods  and 
techniques  used  for  the  "allocation  of 
cost  to  cost  objectives,"  including  the 
transfer  of  functions  from  an  existing 
cost  pool,  cost  pool  split-outs  or  cost 
pool  combinations,  that  are  associated 
with  restructuring  activities  (see 
9904.406-€l(b))  which  are  undertaken 
to  improve  future  operations  and  reduce 
overall  cost  levels  in  future  periods 
through  work  force  reductions  and/or 
physical  realignment  or  reduction  of 
facilities,  including  plant  relocations, 
shall  not  be  subject  to  the  contract  price 
or  cost  adjustment  requirements  of  part 
9903,  the  cognizant  Federal  agency 
official  determines,  in  writing,  that: 

(1)  The  voluntary  change  in  cost 
accounting  practice  is  being  made 
concurrently  with  planned  restructuring 
activities  and  would  not  be  made  but  for 
the  restructuring  actions  being  taken. 

(2)  Future  "cost  savings"  to  the 
Government  (i.e.,  the  accumulation  of 
less  contract  costs),  in  the  aggregate,  for 
existing  flexibly  priced  CAS-covered 
contracts  and  anticipated  and 
reasonably  predictable  future  CAS- 
covered  contracts,  are  expected  to  result 
from  the  planned  restructiuing 
activities. 

(3)  The  "cost  savings"  calciUation(s) 
represented  the  difference  between: 

(i)  The  total  amoimt  of  costs  that 
would  be  accumulated  for  existing  - 
flexibly  priced  CAS-covered  contracts 
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and  re j  tonably  predictable  future  CAS- 
covered  contracts,  in  accordance  with 
the  contractor's  established  cost 
accouijl|uig  practices,  at  the  estimated 
operating  cost  levels  that  would 
continue  if  the  planned  restructiuing 
activities  were  not  made,  and 

(ii)  The  total  amoimt  of  costs  that 
would  be  accumulated  for  such  CAS- 
covered  contracts,  in  accordance  with 
the  contractor's  new  changed  cost 
accoupt|ng  practices,  at  the  estimated 
new  coi^  levels  that  would  result  if  the 
planned  restructuring  activities  were 
made.  { : 

(d)  Aii  agency  "cost  savings" 
determihation,  made  in  accordance  with 
the  agency's  promidgated  regulations, 
resulting  in  the  approval  of  proposed 
contracidor  restructuring  activities  may 
be  used  Sn  lieu  of  the  cost  savings 
determiuations  required  under 
paragraph  (c)  of  this  subsection. 

(e)  !A^en  a  determination  is  made  to 
grant  aiii  exemption,  the  cognizant 
Federal  bgency  official  shall  notify  the 
contrac^r  that  the  voluntary  change(s) 
to  estah^shed  cost  accounting  practices 
required  to  implement  the  planned 
restructuring  activities  will  be  exempt 
from  the  contract  price  and  cost 
adjustment  provisions  contained  in 
existing  CAS-covered  contracts  that  are 
affected  hy  the  changes. 

(f)  Winen  the  cognizant  Federal  agency 
official  |4etermines  that  a  voluntary 
change  to  the  contractor's  cost 
accoimting  practices  does  not  meet  the 
exemption  criteria  specified  in  this 
subsection  or  is  otherwise  determined 
detrimantal  to  the  Government's 
interests^  the  cognizant  Federal  agency 
official  Is^aU  inform  the  contractor  of  the 
determijiiation  and  initiate  the  cost 
impact  process  in  accordance  with 
9903.405-3  or  otherwise  proceed  to 
resolve  the  cost  impact  pursuant  to 
9903.2ai-7(c)(2),  if  appUcable.  The 
contraci^r  may  request  a  desirable 
change  iletermination  in  accordance 
with  99B.201-7  and  subpart  9903.4 
prior  to  liie  submission  of  a  requested 
cost  impact  submission. 

(g)  If  I  [voluntary  change  in  cost 
accountiiig  practice  is  made  for  any 
reason,  even  if  the  volimtary  change  is 
exempted  from  contract  price  and  cost 
adjtistml^t,  the  resultant  changed  cost 
accountihg  practices  must  comply  with 
all  appUeable  Cost  Accounting 
Standards  and  notification  of  the  change 
in  cost  4(icoimting  practice  must  be 
provided  as  requir^  by  9903.405-2. 

4.  Secjtlon  9903.201-7  is  proposed  to 
be  revis^  to  read  as  follows: 

9903MVrff    Flnding»-OMlrabto  dtangM. 

(a)  Pribr  to  making  any  equitable 
adjustmtiit  under  the  provisions  of 


paragraph  (a)(4)(iii)  of  the  contract 
clauses  set  forth  in  9903.201-4(a), 
9903.201-4(c)  or  9903.201-4(e),  the 
cognizant  Federal  agency  official  shall 
make  a  finding  that  the  voluntary 
change  in  cost  accounting  practice  is 
desirable,  as  defined  at  9903.403,  i.e., 
desirable  and  not  detrimental  to  the 
interests  of  the  Government,  and,  if  the 
voluntary  change  in  cost  accoimting 
practice  is  associated  with  contractor 
restructuring  activities,  a  finding  that 
the  change  in  cost  accounting  practice 
shoidd  not  be  exempted  from  contract 
price  or  cost  adjustment  process  under 
the  provisions  of  9903.201-6(a). 

(b)  The  determination  as  to  whether 
or  not  a  volimtary  change  in  cost 
accounting  practice  is  desirable  should 
be  made  on  a  case-by-case  basis  in 
accordance  with,  but  not  limited  to,  one 
or  more  of  the  criteria  specified  in 
paragraph  (c)  of  this  subsection?  The 
cognizant  Federal  agency  official  may, 
however,  determine  that  a  change  in 
cost  accounting  practice  is  not  desirable 
under  the  criteria  specified  in  this 
subsection  when  such  action  would 
otherwise  be  detrimental  to  the 
Government's  interests.  Normally,  a 
desirable  change  determination  is  only 
necessary  if  a  voluntary  change  results 
in  aggregate  increased  costs  to  the 
Government,  for  existing  CAS-covered 
contracts,  and  the  cognizant  Federal 
agency  official  contemplates  making 
potential  contract  price  adjustments  that 
would  increase,  in  the  aggregate,  the 
existing  contract  prices  that  the 
Government  would  be  obligated  to  pay. 
Pending  receipt  of  a  written  notification 
that  the  cognizant  Federal  agency 
official  has  determined  that  a  voluntary 
change  in  cost  accounting  practice  will 
or  will  not  be  treated  as  desirable  and 
not  detrimental  to  the  Government,  the 
change  shall  be  considered  to  be  a 
voluntary  change  for  which  the 
Government  will  pay  no  increased  costs, 
in  the  aggregate. 

(c)  A  voluntary  change  in  cost 
accounting  practice  sheJl  be  deemed  to 
be  desirable  and  not  detrimental  to  the 
interests  of  the  Govenunent  if  the 
cognizant  Federal  agency  official 
determines  that: 

(1)  For  a  Cost  Accounting  Standard 
with  which  the  contractor  has  complied, 
the  change  is  necessary  in  order  for  the 
contractor  to  remain  in  compliance  with 
that  Standard. 

(2)  Cost  savings  to  the  Government,  in 
the  aggregate,  will  occur  under  existing 
flexibly  priced  and  reasonably 
predictable  future  CAS-covered 
contracts  and  subcontracts  as  a  result  of 
management  changes,  and  associated 
cost  accounting  practice  changes  where 
there  is  a  reasonable  e)q>ectation  that 


more  efficient  and  economical 
operations  will  result.  In  such  cases,  the 
contracting  officer  may  proceed  to 
equitably  resolve  the  cost  impact  of  the 
practice  change  on  all  existing 
individual  CAS-covered  contracts  (i.e., 
shifts  in  accumulated  contract  costs 
attributable  to  the  practice  change)  by 
obtaining  a  contractor  cost  impact 
proposal  and  negotiating  equitable 
contract  price  and/or  cost  adjustments 
pursuant  to  9903.4.  Alternatively,  the 
contracting  officer  may  otherwise 
resolve  the  matter  based  on  the 
contractor's  previously  submitted 
contract  cost  accimiulation  data  that 
was  included  in  the  contractor's  written 
request  for  a  desirable  change 
determination  (see  9903.405-2(e)).  In 
that  rasft,  the  contracting  officei  iiiay 
forgo  the  submission  of  a  cost  impact 
proposal  and  related  adjustments  of 
individual  contract  prices  and/or  cost 
allowances,  provided  a  determination  is 
inade  that  an  alternate  resolution 
adequately  protects  the  Government's 
interests. 

(3)  Circumstances,  other  than  those 
listed  in  paragraph  (c)(1)  and  (c)(2)  of 
this  subsection,  included  as  justification 
in  the  contractor's  written  request  for  a 
desirable  change  determination,  which 
clearly  demonstrate  that  the  change  in 
cost  accounting  practice  is  otherwise 
desirable  and  not  detrimental  to  the 
interests  of  the  Government. 

(d)  The  cognizant  Federal  agency 
official's  finding  should  not  be  made 
solely  because  of  the  cost  impact  that  a 
proposed  practice  change  will  have  on 
a  contractor's  or  subcontractor's  current 
CAS-covered  contracts.  A  voluntary 
change  in  cost  accounting  practice  may 
be  determined  to  be  desirable  and  not 
detrimental  to  the  Government's  interest 
even  though  existing  contract  prices 
and/or  cost  allowances  may  increase. 
However,  the  amount  of  increased  costs 
recognized  by  the  Government  when 
making  equitable  adjustments  under 
paragraph  (c)(2)  of  this  subsection  will 
be  limited  to  the  estimated  amount  of 
cost  accumulation  reductions  that  are 
expected  to  occur  under  reasonably 
predictable  future  CAS-covered 
contracts  because  of  the  practice  change 
(See  illustration  at  9903.407-l(h)).  To 
what  degree  such  expected  cost 
accumulation  reductions  for  forecasted 
CAS-covered  contracts  may  be 
considered  requires  case-by-case 
determinations.  Such  consideration 
should  be  based  on  data  that  fully 
supports  such  a  condition  and 
discussions  held  with  the  contractor, 
the  cognizant  auditor  and  affected 
Federal  agency  officials.  Cognizant 
Federal  agency  official  determinations 
of  expected  future  contract  cost 
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reductions  shall  not  be  subject  to  the 
disputes  provisions  of  CAS-covered 
contracts. 

5.  Section  9903.201-8  and  is 
proposed  to  be  added  to  read  as  follows: 

9903.201-8    Cognizant  Federal  agency 
responsibilHies. 

(a)  The  requirements  of  48  CFR 
chapter  99,  shall,  to  the  maximum 
extent  practicable,  be  administered  by 
the  cognizant  Federal  agency 
responsible  for  a  particular  contractor 
organization  or  location,  usually  the 
Federal  agency  responsible  for 
negotiating  indirect  cost  rates  on  behalf 
of  the  Government.  The  cognizant 
Federal  agency  should  take  the  lead  role 
in  administering  the  requirements  of 
chapter  99  aiid  coordinating  CAS 
administrative  actions  with  all  affected 
Federal  agencies.  When  multiple  CAS- 
covered  contracts  and/or  subcontracts  or 
more  than  one  Federal  agency  are 
involved,  the  cognizant  Fedwal  agency 
official  and  afiiscted  agencies  shaU 
coordinate  their  activities  in  accordance 
with  applicable  agency  regulations. 
CoordLoated  administrative  actions  will 
provide  greater  assurances  that 
individual  contractors  follow  their  cost 
accounting  practices  consistently  under 
all  their  CAS-covered  contracts  and  that 
aggregate  contract  price  and  cost 
adjustments  required  imder  CAS- 
covwed  contracts  for  changes  in  cost 
accounting  practices  or  CAS 
noncompliance  issues  are  determined 
and  resolved,  equitably,  in  a  uniform 
overall  manner. 

(b)  Federal  agencies  shall  prescribe 
regulations  and  establish  internal 
policies  and  procedures  governing  how 
agencies  will  administer  the 
reqiiirements  of  CAS-covered  contracts, 
with  particiilar  emphasis  on  inter- 
agency coordination  activities. 
Procedures  to  be  followed  when  an 
agency  is  and  is  not  the  cognizant 
Federal  agency  should  be  clearly 
delineated.  Agencies  are  urged  to 
coordinate  on  the  development  of  such 
regulations. 

(c)  Internal  agency  policies  and 
procediires  shall  provide  for  the 
designation  of  the  agency  office(s)  or 
officials  responsible  for  administering 
CAS  under  the  agency's  CAS-covered 
contracts  and  subcontracts  at  each 
contractor  and  subcontractor  business 
unit  and  the  delegation  of  necessary 
contracting  authority  to  agency 
individuals  authorized  to  negotiate  cost 
impact  settlements  imder  CAS-covered 
contracts,  e.g..  Contracting  Officers, 
Administrative  Contracting  Officers 
(ACO's)  or  other  agency  officials 
authorized  to  perform  in  that  capacity. 


(d)  Processing  changes  in  cost 
accounting  practices.  (1)  The  cognizant 
Federal  agency  official  shall,  in 
accordance  with  applicable  agency 
regulations: 

(i)  Make  all  required  determinations 
for  all  CAS-covered  contracts  and 
subcontracts  affected  by  a  change  in  cost 
accounting  practice,  including  cost 
impact  materiality  determinations,  in 
the  aggregate. 

(iifCoordinate  with  affected  agencies 
on  the  potential  modification  of  CAS- 
covered  awards,  prior  to  actual 
negotiations. 

(lii)  Negotiate  the  cost  impact 
settlement,  in  the  aggregate,  for  all  CAS- 
covered  contracts  and  subcontracts 
materially  affected  by  the  change  in  cost 
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(iv)  Inform  the  affected  agencies  of  the 
negotiation  results,  by  distribution  of 
the  negotiation  memorandum. 

(v)  When  contract  and/or  subcontract 
price  adjustments  are  negotiated: 

(A)  Request  affected  agencies  to 
prepare  implementing  contract 
modifications  and  to  obtain 
implementing  subcontract  modifications 
from  the  next  higher-tier  contractor,  as 
appropriate.  The  modifications  shall  be 
predicated  on  the  negotiated  cost  impact 
settlement  reflected  in  the  negotiation 
memorandum  and  are  to  be  forwarded 
for  signature  by  the  contractor  through 
the  cc«nizant  Federal  agency  official. 

(B)  Concurrently,  obtain  contractor 
signatures  for  all  contracts  and 
subcontracts  to  be  modffied  and 
distribute  the  executed  modifications  to 
the  awarding  agencies. 

(2)  Awaitung  agencies  shall,  in 
accordance  with  applicable  agency 
regulations: 

(i)  Coordinate  with  and  support  the 
cognizant  Federal  agency  official. 

(li)  Prepare  and/or  obtain  contract 
modifications  needed  to  implement 
negotiated  cost  impact  settlements,  as 
requested  by  the  cognizant  Federal 
agency  official. 

(iii)  When  the  cognizant  Federal 
agency  official  has  properly  determined 
a  cost  impact  settlement  on  behalf  of  the 
Government,  make  every  effort  to 
provide  funds  required  for  increased 
contract  price  modifications  to  affected 
Contracting  Officers  for  obligation  so 
that  the  cognizant  Federal  agency 
official  can  concurrently  execute  all  the 
requested  contract  modification(s) 
needed  to  settle  the  cost  impact  action 
in  a  timely  manner. 

(3)  If  the  cognizant  Federal  agency 
official  makes  a  written  determination 
that  funding  needed  to  execute  required 
modifications  is  not  expected  to  be 
available,  an  equitable  solution  by  use 
of  any  other  suitable  technique  which 


resolves  the  negotiated  cost  impact 
settlement  may  be  used  (see  9903.405- 
5(c)(3)). 

Subpart  9903.3— CAS  Rules  and 
Regulations 

6.  Section  9903.301  is  proposed  to  be 
amended  by  adding  two  definitions  in 
alphabetical  order  to  read  as  follows: 

9903.301    Definitions. 

(a)  *  *  * 

*  •        *        *        • 

Function,  as  used  in  this  part,  means 
an  activity  or  group  of  activities  that  is 
identifiable  in  scope  and  has  a  piupose 
or  end  to  be  accomplished.  Examples  of 
functions  include  activities  such  as 
accounting,  marketing,  research, 
product  support,  drafting,  assembly, 
inspection  and  field  services. 

*  •    '   •       •       • 

Intermediate  cost  objective  means  a 
cost  objective  that  is  not  a  final  cost 
objective.  Intermediate  cost  objectives 
are  used  to  acciunulate  the  costs  of 
specific  functions  or  groups  of 
functions.  Costs  allocated  to  specific 
intermediate  cost  objectives  are 
acciunulated  in  specific  cost  pools  that 
include  overhead  pools,  general  and 
administrative  expense  (G&A)  pools, 
and  service  center  or  other  expense 
pools.  These  accumulated  costs  are  then 
allocated  as  pooled  cost  to  other 
intermediate  and/or  to  final  cost 
objectives.  Intermediate  cost  objectives 
may  also  be  used  to  accumiilate  direct 
costs  that  are  included  in  a  cost  pool 
and  allocated  to  final  cost  objectives  as 
a  direct  charge. 
***** 

7.  Section  9903.302-1  is  proposed  to 
be  amended  by  revising  paragraph  (c)  to 
read  as  follows: 

9903.302-1    Cost  accounting  practics. 

***** 

(c)  Allocation  of  cost  to  cost  objectives 
as  used  in  this  part,  refers  to  the  cost 
accounting  methods  or  techniques  used 
to  acciunulate  and  distribute  costs  to 
intermediate  and  final  cost  objectives. 
The  allocation  of  cost  to  cost  objectives 
includes  both  the  direct  and  indirect 
allocation  of  costs. 

(1)  Examples  of  cost  accounting 
practices  involving  the  allocation  of  cost 
to  cost  objectives  are  the  accoimting 
methods  and  techniques  used  to: 

(i)  Accumulate  cost  for  cost  objectives 
and  cost  pools, 

(ii)  Determine  whether  a  cost  is  to  be 
directly  or  indirectly  allocated  to 
intermediate  or  final  cost  objectives, 

(iii)  Determine  the  selection  and 
composition  of  cost  pools,  and 


(3)  The  <  i  intra 
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(iv)  l|>  )termine  the  selection  and 
composition  of  the  appropriate 
allocation  bases. 

(2)  Tlie  selection  of  cost  pools 
involv^l  the  determination  to  establish 
one  or  itiore  cost  pools  Jor  the 
accumi  ilation  of  specific  costS'to  be 
allocated  to  other  intermediate  and/or  to 
final  co$t  objectives  for  a  particular 
segmei^^'  home  office,  or  business  unit. 
The  coi$position  of  cost  pools  involves 
the  det^lrninations  to  accumulate,  by 
elemedHs  of  cost,  the  costs  of  the  specific 
functions  or  groups  of  functions  to  be 
included  within  each  established  cost 
pool,    li 

(3)  Tpe  selection  of  an  allocation  base 
involves  the  determination  on  what  type 
of  alloqation  base  for  a  cost  pool  (e.g., 
labor  hours,  square  footage,  labor 
dollars^  total  cost  input)  vdil  be  used  as 
the  basl$  for  the  allocation  of  the  total 
costs  a^umulated  in  each  selected  pool 
to  intennediate  and/or  final  cost 
objectives  for  a  particular  segment, 
home  d^ice,  or  business  unit.  The 
composition  of  an  allocation  base 
involves  the  determination  to 
accumulate  the  selected  allocation  base 
data  as^bciated  with  each  selected  pool 
that  was  established.  The  composition 
of  an  allDcation  base  includes  the 
specific  functional  groupings  within  the 
base.  The  composition  of  a  home  office 
allocation  base  includes  the  grouping  of 
segment^  vtdthin  the  applicable  base. 
Examples  of  allocation  bases  include 
direct  elilgineering  labor  hours  for  a 
specifiq  direct  engineering  function 
performed  at  a  specified  location,  total 
cost  inpVit  of  a  particular  segment,  total 
payroll  costs  for  specific  segments 
reporting  to  the  same  group  or  home 
office,    r 

8.  Seoion  9903.302-2  is  proposed  to 
be  revi49d  to  read  as  follows: 

9903.30|f  2    Chang*  to  a  cost  accounting 
practicii; 

(a)  Chimge  to  a  cost  accounting 
practic^^  as  used  in  this  part,  including 
the  contact  clauses  prescribed  at 
9903.20^—4,  means  any  alteration  in  a 
cost  acdi^unting  practice,  as  defined  in 
9903.3di-l,  whether  or  not  such 
practices  are  covered  by  a  Disclosure 
Statemett,  including  the  following 
changes  {in  cost  acciunulation: 


(3)  The  ( i  intractor  changes  to  a  different  allocation  base 


(1)  Pool  combinations.  The  merging  of 
existing  indirect  cost  pools. 

(2)  Pool  split-outs.  The  expansion  or 
breakdown  of  an  existing  indirect  cost 
pool  into  two  or  more  pools. 

(3)  Functional  transfers.  The  transfer 
of  an  existing  ongoing  function  in  its 
entirety  from  an  existing  cost  pool  to 
another  cost  pool,  segment  or  home 
office. 

(b)  Exceptions.  (1)  The  initial 
adoption  of  a  cost  accoimting  practice 
for  the  first  time  a  cost  is  incurred,  or 

a  function  is  created,  is  not  a  change  in 
cost  accounting  practice.  This  exception 
shall  be  applied  at  the  segment  or  home 
office  level,  depending  upon  the  nature 
of  the  cost  or  the  function  involved.  At 
the  segment  level,  different  segments 
ran  pstablish  diffHrwnt  rnsi  arronntin" 
practices  for  the  same  type  of  cost  when 
the  cost  is  incurred  for  the  first  time  or 
a  function  is  created  by  each  segment. 
This  exception  does  not  apply  to 
transfers  of  ongoing  functions,  e.g.,  bom 
one  pool,  segment,  or  home  office  to 
another  pool,  segment  or  home  office. 

(2)  The  partial  or  total  elimination  of 
a  cost  or  the  cost  of  a  function  is  not  a 
change  in  cost  accoimting  practice. 

(3)  The  revision  of  a  cost  accoimting 
practice  for  a  cost  which  previously  had 
been  immaterial  is  not  a  change  in  cost 
accounting  practice. 

(c)  Mergers  and  acquisitions.  (1)  Each 
CAS-covered  contract  requires  that  the 
performing  contractor  consistendy 
follow  its  established  or  disclosed  cost 
accounting  practices  over  the  contract's 
entire  period  of  performance. 

(2)  When  a  business  unit  or  a  segment 
performing  a  CAS-covered  contract  is 
acquired  by  a  different  contractor 
through  a  merger  or  acquisition,  the 
acquired  business  unit  or  segment  shall 
accumulate  and  report  costs  incurred 
from  the  effective  date  of  acquisition  or 
merger  through  completion  of  the 
acquired  contract  consistently  in 
accordance  with  the  cost  accounting 
practices  established  by  the  acquired 
business  unit  or  segment.  Compliant 
changes  made  to  such  established  and/ 
or  disclosed  cost  accounting  practices 
after  the  effective  date  of  the  merger  or 
acquisition  by  the  acquiring  contractor 
shall  be  processed  as  changes  in  cost 


accounting  practice  in  accordance  with 
the  requirements  of  part  9903.  If  a  cost 
accounting  practice  previously  used  to 
estimate,  accumulate  or  report  c"* '-  of 
the  acquired  covered  contract(s]  before 
or  after  the  effective  date  of  the  merger 
or  acquisition  is  foimd  to  be 
noncompliant,  the  cost  impact  of  the 
noncompliance  shall  be  resolved  in 
accordance  with  the  requirements  of 
part  9903. 

(3)  This  pars^raph  (c)  applies  equally 
to  CAS-covered  subcontracts  acquired 
by  a  contractor  or  subcontractor. 

9.  Section  9903.302-3  is  proposed  to 
be  amended  by  adding  a  new 
introductory  paragraph,  revising 
introductory  paragraphs  (a),  (b)  and  (c), 
revising  the  illustration  at  (cU3l  and  bv 
adding  new  illustrations  (c)(4)  through 
(c)(9)  to  read  as  follows: 

9903.302-3    Illustrations  of  changes  which 
mast  the  definition  of  "change  to  a  cost 
accounting  practice." 

The  following  illustrations  are  not 
intended  to  cover  all  possible  changes 
in  cost  accounting  practices  nor  are  the 
illustrations  to  be  used  as  limitations  for 
determining  if  an  accounting  change  has 
occiured.  Further,  each  illustration  is 
not  intended  to  be  all-inclusive. 
Accordingly,  the  lack  of  a  mentioned 
change  in  cost  accounting  practice  does 
not  mean  that  there  is  not  a  change  in 
cost  accounting  practice.  The  decision 
as  to  whether  a  change  in  cost 
accoimting  practice  has  or  has  not 
occurred,  requires  a  thorough  analysis 
of  the  circumstances  of  each  individual 
situation  based  on  the  definitions  and 
exceptions  specified  in  9903.302-1  and 
9903.302-2. 

(a)  The  cost  accounting  practice  used 
for  the  measurement  of  cost  has  been 
changed. 

*        *        *        •        • 

(b)  The  cost  accounting  practice  used 
for  the  assignment  of  cost  to  cost 
accounting  periods  has  been  changed. 

«        *        *        *        * 

(c)  The  cost  accounting  practice  used 
for  the  allocation  of  cost  to  cost 
objectives  has  been  changed. 


Description 


Accounting  treatment 


(3)(i)  Before  change:  The  contractor  used  a  direct  manufacturing  \abor 
hours  base  to  allocate  costs  accumulated  In  the  manufacturing  over- 
head pool  to  final  cost  objectives. 

(ii)  After  change:  The  contractor  uses  a  direct  manufacturing  latxjr  dol- 
lars base  to  allocate  costs  acct^ulated  in  the  manufacturing  over- 
head pool  to  final  cost  objectives. 
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Description 


Accounting  treatment 


(4)  A  Segment  combines  the  cost  pools  of  two  similar  ongoing  func- 
tions, 
(i)  Tfie  ongoing  assemt)ly  operations  at  Plants  A  and  B  are  merged. 


(5)  Assume  the  same  circumstances  as  in  (c)(4)  of  this  illustration,  ex- 
cept that  Plants  A  and  B  are  separate  Segments  A  and  B  that  are 
combined  as  Segment  C. 


(6)  The  contractor  changes  how  the  ongoing  indirect  costs  of  the  man- 
uliacturing  arxj  assemt>ly  operations  are  accumulated  and  allocated 
to  final  cost  objectives  by  a  segment 


(7)  The  corftractor  transfers  the  incoming  materials  inspection  function 
(i)  Incoming  materials  are  inspected  in  ttie  same  manner  before  and 
after  the  cfiange. 


(iii)  The  described  change  from  a  direct  labor  hours  base  to  a  direct 
labor  dollars  base  represents  a  change  in  the  selection  of  the  alloca- 
tion base . 

(4)(i)  Before  change:  The  Segment  established  separate  assembly 
overhead  pools  to  accumulate  the  indirect  costs  applicable  to  Plant 
A's  and  Plant  B's  respective  assembly  functions.  Pooled  costs  were 
allocated  to  individual  final  cost  objectives  based  on  Plant  A's  and 
Plant  B's  respective  assembly  direct  labor  dollars  allocation  bases. 

(ii)  After  change:  The  indirect  costs  of  the  two  ongoing  assembly  func- 
tions are  combined  and  accumulated  in  one  indirect  assembly  cost 
pool.  Pooled  costs  are  allocated  to  individual  final  cost  objectives 
based  on  a  single  assembly  direct  labor  dollars  allocation  base  that 
is  generated  by  the  two  plant  locations. 

(iii)  The  mettxxte  and  techniques  used  to  accumulate  cost  changed  t}e- 
cause  ttie  indirect  cost  pools  selected  by  the  segment  to  accumulate 
the  cost  of  specific  activities  cfianged  from  two  pools  to  one  pool. 
The  composition  of  ttie  pools  changed  because  the  specific  activities 
originally  included  in  the  two  indirect  cost  pools  are  now  included  in 
one  pool.  The  composition  of  the  allocation  base  changed  because 
the  selected  allocsticn  base  originally  accumulated  separately  for 
Plants  A  and  B  is  now  accumulated  in  one  combined  base  . 

(5)(i)  Before  change:  Segments  A  and  B  each  established  an  assembly 
overhead  pool  to  accumulate  the  indirect  costs  applicable  to  their  re- 
spective assembly  functions.  Pooled  costs  were  allocated  to  final 
cost  objectives  based  on  Segment  A's  and  B's  respective  assembly 
direct  labor  dollars. 

(ii)  After  change:  Segment  C  establishes  a  single  assembly  overhead 
pool  to  identify  and  accumulate  the  costs  of  Segment  A's  and  Seg- 
ment B's  ongoing  indirect  assembly  functions.  Pooled  costs  are  allo- 
cated to  final  cost  objectives  based  on  Segment  C's  total  assembly 
direct  \abor  dollars  generated  by  the  two  ongoing  but  separate  as- 
sembly operations. 

(iii)  For  the  same  reasons  cited  in  (c)(4)  (Iii)  of  this  illustration,  a  cost 
accounting  practice  change  has  occurred. 

(6)(i)  Before  cfiange:  The  indirect  costs  applicable  to  the  manufacturing 
and  assembly  functions  were  accumulated  in  a  plant-wide  indirect 
cost  pool  and  allocated  to  final  cost  objectives  by  use  of  a  direct 
latx>r  dollars  base  comprised  of  manufacturing  and  assembly  direct 
labor  dollars.  During  each  cost  accounting  period,  a  single  plant-wide 
indirect  cost  rate  was  used  to  allocate  the  accumulated  indirect  costs 
to  individual  final  cost  objectives. 

(ii)  After  cfiange:  The  ongoing  indirect  costs  of  the  manufacturing  and 
assembly  functions  are  split-out  and  accumulated  separately  in  a 
manufacturing  cost  pool  and  an  assembly  cost  pool.  The  costs  accu- 
mulated in  each  pool  are  allocated  to  final  cost  objectives  by  use  of 
a  manufacturing  direct  labor  dollars  base  and  an  assembly  direct 
labor  dollars  base,  respectively.  Two  indirect  cost  rates  afe  now 
used  to  allocate  the  ongoing  indirect  costs  to  Individual  final  cost  ob- 
jectives. 

(ill)  The  methods  and  techniques  used  to  accumulate  costs  have 
changed  t>ecause  the  indirect  cost  pools  selected  to  accumulate  the 
costs  of  specific  functions  have  changed  from  one  pool  to  two  pools. 
The  composition  of  the  pools  changed  because  the  two  specific 
functions  originally  included  in  one  pool  are  now  split-out  and  in- 
cluded in  two  pools.  The  composition  of  the  allocation  base  changed 
because  the  selected  allocation  base  previously  accumulated  in  one 
plant-wide  base  is  now  accumulated  separately,  in  two  allocation 
bases,  for  the  manufacturing  and  assembly  operations. 

(7)(i)  Before  cfiange:  The  cost  of  performing  the  incoming  Inspection 
function  was  accumulated  in  the  Segment's  manufacturing  overtiead 
expense  pool.  Accumulated  pool  costs  were  allocated  to  final  cost 
objectives  based  on  manufacturing  direct  labor  dollars. 

(ii)  After  change:  The  accumulated  cost  of  tfie  Incoming  Inspection 
function  Is  irx:luded  In  the  Segment's  materials  handling  overhead 
pool.  These  pooled  costs  are  allocated  to  final  cost  objectives  based 
on  direct  material  costs. 
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Description 


Accounting  treatment 


(8)  A  c  ]  itractor  establishes  a  new  product  line  by  acquiring  anottier 
compe|iy.  Both  entities  are  performing  CAS-covered  contracts. 

(i)  The  Required  company  will  be  treated  as  a  new  segment.  The  ac- 
quired segment  will  complete  the  CAS-covered  contracts  that  were 
novatsp  from  the  prior  company  to  the  contractor.  It  will  not  perform 
any  wjdrk  associated  with  the  contractor's  existing  lines  of  business. 


(9)  A  contractor  expands  the  existing  product  line  of  Segment  A  by  ac- 
quiring another  company.  Both  entities  are  performir)g  CAS-covered 
contra^. 

(i)  SegmM  A  will  operate  and  manage  the  acquired  company's  ongo- 
ing operations 

(ii)  Segnr^nt  A  will  complete  the  acquired  CAS-covered  contracts  that 
were  hpvated  from  the  prior  company  to  the  contractor. 


(iii)  The  decision  to  include  the  accumulated  cost  of  the  ongoing  in- 
spection function  in  a  different  cost  pool  represents  a  change  in  the 
methods  and  techniques  used  to  accumulate  indirect  cost  t>ecause 
the  incoming  inspection  function  is  now  included  in  a  different  pool, 
i.e..  the  composition  of  each  pool  has  changed.  The  decision  to  allo- 
cate incoming  inspection  costs  to  final  cost  objectives  by  use  of  a 
material  cost  base  rattier  than  a  labor  dollars  base  represents  a 
change  in  the  selection  of  the  allocation  base  for  the  incoming  in- 
spection function. 

(8)  As  of  the  effective  date  of  acquisition,  the  contractor  requires  the 
new  segment  to  accumulate  and  report  the  continuing  costs  of  the 
acquired  ongoing  functions  differently,  e.g.,  the  acquired  company's 
single  overhead  pool  is  split  into  two  new  pods.  The  pool  split-out 
resulted  in  changes  to  the  acquired  segment's  previously  estat>lished 
cost  accounting  practices. 

(i)  The  cost  accounting  practice  changes  are  subject  to  the  contract 
price  and  cost  adjustment  provisions  of  ttie  acquired  CAS-covered 
contracts. 

(ii)  The  initial  adoption  exception  provided  by  9903.302-2(b)(1)  would 
not  apply  because  this  is  not  a  firsi  ii.-?io  iitcunence  of  cos;  or  cre- 
ation of  a  function,  with  regard  to  the  ongoing  acquired  CAS-covered 
contracts. 

(9)(i)  As  of  the  effective  date  of  acquisition,  Segment  A  merges  the 
continuing  functions  of  the  acquired  company  with  Segment  A's  simi- 
lar functions  and  merges  the  indirect  costs  of  the  acquired  com- 
pany's ongoing  functions  into  Segment  A's  indirect  cost  pools,  in  ac- 
cordance with  Segment  A's  established  cost  accounting  practices. 
The  acquired  company's  allocation  base  is  similarty  merged  into 
Segment  A's  allocation  t>ase. 

(iQ  The  cost  accounting  practices  that  will  be  used  to  accumulate  and 
report  costs  of  Segment  A's  existing  and  acquired  contracts  will  be 
different  tt»n  the  practices  ttiat  were  previously  used  to  estimate, 
accumulate  and  report  contract  costs. 

(iii)  The  methods  and  techniques  used  to  accumulate  costs  changed 
because  the  indirect  cost  pools  selected  for  tfie  accumulation  of 
costs  has  changed  from  two  pools  to  one  pool.  The  composition  of 
Segment  A's  pool  changed  because  the  specific  functions  originally 
included  in  the  two  indirect  cost  pools  are  now  Included  in  the  one 
pool.  The  composition  of  the  allocation  base  changed  because  the 
selected  allocation  base  originally  accumulated  separately  for  Seg- 
ment A  and  the  acquired  company  Is  now  accumulated  in  one  com- 
bined allocation  base. 

(iv)  The  cost  accounting  practice  cfianges  are  subject  to  the  contract 
price  and  cost  adjustment  provisions  of  the  existing  and  acquired 
CAS-covered  contracts. 


10.  $ection  9903.302-4  is  proposed  to  be  amended  by  adding  an  introductory  paragraph,  and  illustrations  (h)  through 
(j)  to  rend  as  follows: 

9903.302*4    Illustrations  of  changes  wtiksh  do  not  meet  the  deflnition  of ''Change  to  a  cost  accounting  practic*." 

The  following  illustrations  are  not  intended  to  cover  all  possible  events  that  are  not  changes  in  cost  accounting 
practicf  I  nor  are  the  illustrations  to  be  used  as  limitations  for  determining  that  an  accounting  change  has  not  occvirrea. 
The  decision  as  to  whether  a  change  in  cost  accounting  practice  has  or  has  not  occurred,  requires  a  thorough  analysis 
of  the  circumstances  of  each  individual  situation  based  on  the  definitions  and  exceptions  specified  in  9903.302-1  and 
9903.302-2. 


Description 


Accounting  treatment 


(h)  The  contractor  transfers  an  inspection  department  employee  from 
Rant  Alto  Plant  B. 


(h)(1)  Before  ttie  transfer,  the  employee's  salary  was  accumulated  as 
Indirect  inspection  \abor  and  was  included  in  Plant  A's  overhead 
pool. 

(2)  After  the  transfer,  the  employee's  salary  is  similariy  accumulated  in 
Plant  B's  overhead  pool.  The  salaries  of  aH  employees  perfonning 
the  inspection  function  at  Plants  A  arxj  B  continue  to  be  accumu- 
lated in  their  respective  overtiead  pools. 

(3)  Since  the  cost  of  the  ongoing  inspection  functions  at  Plants  A  and 
B  continue  to  be  accumulated  within  ttie  same  indirect  cost  pools 
and  the  selection  and  composition  of  the  pools  has  not  changed,  be- 
fore, and  after  ttie  employee  transfer,  no  change  in  cost  accounting 
practice  has  occurred. 
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(i)  A  contractor  witti  a  corporate  home  office  creates  a  new  segment  for 
the  purpose  of  entering  a  new  line  of  business.  The  new  segment 
will  not  perfonn  emy  wortt  associated  with  the  contractor's  existing 
CAS-covered  contracts. 


(i)  Assume  the  same  circumstances  as  in  (i)  of  this  illustration,  except 
that: 

(1)  The  contractor  acquired  a  new  segment  from  another  company 
that  is  performing  CAS-covered  contracts.. 

(2)  The  acquired  segment  will  continue  to  estimate,  accumulate 
and  report  costs  in  accordance  with  tfie  original  company's  com- 
pliant and  previously  disclosed  cost  accounting  practices  for  that 
segment.  A  new  Disclosure  Statement  is  filed  to  tttat  effect.  Alsd 
disctosed  is  the  contractor's  home  office  cost  allocation  to  the 
segment. 


(i)(1)  After  change:  The  costs  of  the  contractor's  home  office  continue 
to  be  accumulated  and  allocated  to  segments  in  accordance  with  the 
contractor's  established  cost  accounting  practices.  The  new  segment 
is  added  to  the  applicable  home  office  allocation  base  or  bases  used 
to  allocate  home  office  costs  to  segments. 

(2)  The  addition  of  the  new  segment  to  the  applicable  frame  office  allo- 
cation t>ase  represents  an  initial  adoption  of  a  cost  accounting  prac- 
tice for  the  segment  when  it  was  created  (see  exception  at 
9903.302-2(b)(1)).  Since  tfie  selection  and  composition  of  the  frame 
office  pool  and  applicable  allocation  bases  were  not  otherwise 
ctianged,  tt>e  descrit)ed  increase  in  the  base  for  the  allocation  of 
home  office  costs  represents  an  initial  adoption  of  a  cost  accounting 
practice  that  is  not  subject  to  the  contract  price  or  cost  adjustment 
process. 


0)(1)  For  the  reasons  stated  in  (i)  of  this  illustration,  Vhe  described 
home  office  change  is  not  a  cost  accounting  practice  dhea^ge. 

(2)  At  the  segment  level,  ttie  first  time  incurrence  of  the  acquiring  con- 
tractor's home  office  cost  allocation  is  an  initial  adoption  of  a  cost 
accounting  practice  (see  exception  at  9903.302-2(b)(1).  Since  the 
contractor  adopted  the  acquired  segment's  previously  establisfied 
cost  accounting  practices,  no  change  in  established  cost  accounting 
practices  occurred  for  tfie  acquired  CAS-covered  contracts. 


11.  Section  9903.306  is  proposed  to  be 
revised  to  read  as  follows: 

9903.306    Applical)to  interest  rat* 

The  interest  rate  applicable  to  any 
contract  price  or  cost  adjustment  shall 
be  the  annual  rate  of  interest  established 
under  section  6621(a)(2)  of  Title  26  (26 
U.S.C.  6621(a)(2))  for  such  period.  Such 
interest  shall  accrue  from  the  time  the 
payment  by  the  United  States  was  made 
to  the  time  the  increased  cost  payment 
is  recovered  by  the  United  States. 

12.  A  new  subpart  9903.4  is  proposed 
to  be  added  to  read  as  follows: 

Subpart  9903.4— Contractor  Cost 
Accounting  Practice  Cttang— and 


9903.401  Applicability  of  subpart. 
9903.401-1    CAS-covered  contracts  and 

subcontracts. 
9903.401-2  Educational  institutions. 

9903.402  Purpose. 

9903.402-1    C3ianges  in  cost  accotmting 
practice. 

9903.402-2    Failure  to  comply 

(noncompliances)  with  an  applicable 
cost  accounting  standard  or  to  follow  any 
cost  accounting  practice  consistently. 

9903.403  Definitions. 

9903.404  Materiality  determination  for 
making  adjustment. 

9903.405  Changes  in  cost  accounting 
practice. 

9903.40&-1    General. 

9903.405-2    Notification  of  changes  in  cost 

accounting  practices. 
9903.405-3    Determinations,  approvals  and 

initiating  the  cost  impact  process. 
9903.405-4    Contractor  cost  impact 

submissions. 
9903.405-5    Negotiation  and  resolution  of 

the  cost  impact. 

9903.406  Noncompliances. 


9903.406-1    General  types  of 

noncompliances. 
9903.406-2    Noncompliance  determinations 

and  initiating  the  cost  impact  process. 
9903.406-3    Cost  estimating  noncompliance. 
9903.406-4    Cost  accumulation 

noncompliance. 
9903.406-5    Immaterial  noncompliances. 
9903.407    Illustrations. 
9903.407-1    Changes  in  cost  accotmting 

practice — illustrations. 
9903.407-2    Noncompliance  illustrations. 

Subpart  9903.4— Contractor  Coat 
Accounting  PracUca  Changaa  and 
Noncompliancaa 

9903^101    Applicability  of  subpart 

9903.401-1    CAS-coversd  contracts  and 
sutMsontracts. 

(a)  This  subpart  9903.4  applies 
uniformly  to  all  CAS-covered  contracts 
and  subcontracts  affected  by  a 
compliant  change  in  cost  accounting 
practice  and/or  a  noncompliant  cost 
accounting  practice.  By  accepting  the 
first  CAS-covered  contract  or 
subcontract  that  incorporates  part  9903, 
which  includes  this  subpart  9903.4,  the 
contractor  agrees  to  process  cost 
accounting  practice  changes~and 
noncompliance  actions  occurring  after 
the  award  of  that  contract  or  subcontract 
in  accordance  with  this  subpart  for  all 
existing  CAS-covered  contracts  and 
subcontracts  affected  by  the  change  or 
noncompliance. 

(b)  To  aid  in  meeting  the  requirements 
set  forth  in  this  subpart  9903.4  for 
processing  cost  accounting  practice 
changes  and  noncompliance  actions,  the 
contractor  shall  maintHin  a  system  for 
identifying  all  existing  CAS-covered 


contracts  and  subcontracts,  and  their 
periods  of  performance. 

9903.401-2    Educational  institutions. 

(a)  This  subpart  9903.4  applies  to  all 
CAS-covered  contracts  and  subcontracts 
awarded  to  educational  institutions. 
Such  CAS-covered  contracts  and 
subcontracts  incorporate  part  9903  by 
reference  and  contain  specific  terms  and 
conditions  that  require  the  educational 
institution  to  disclose  its  cost 
accounting  practices  (if  specified 
criteria  are  met),  provide  noti^cation  if 
a  change  to  a  cost  accounting  practice  is 
made  and  to  agree  to  contract  price  or 
cost  adjustments  for  material  cost 
impacts  attributable  to  compliant 
changes  in  cost  accounting  practices 
and/or  to  noncompliant  practices.  This 
subpart  9903.4  establishes  procedures 
for  providing  such  notifications,  the 
submission  of  requested  cost  impact 
data,  and  determining  the  required 
adjustments. 

(b)  On  April  26, 1996,  the  Office  of 
Management  and  Budget  (OMB) 
incorporated  in  OMB  Circular  A-21. 
Cost  Principles  for  Educational 
Institutions  (61  FR  20880,  May  8, 1996), 
the  IDisclosure  Statement  (Form  CASB 
DS-2)  and  the  CAS  applicable  to 
educational  institutions  that  were 
promulgated  by  the  Board  at  48  CFR 
chapter  99  (59  FR  55746.  November  8, 
1994).  As  amended,  Circular  A-21  also 
contains  certain  requirements  and 
gmdance  regarding  the  notification  to  be 
provided  when  an  educational 
institution  changes  a  cost  accounting 
practice  and  the  cost  adjustments  that 
may  be  required  or  other  actions  to  be 
taken  by  the  cognizant  Federal  agency 


office  continue 
dance  with  the 
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when  ]''»derally  sponsored  agreements 
(contr^(  ;ts,  grants  and  cooperative 
agreen^f  nts)  are  affected  by  compliant 
practidd  changes  or  noncompliant 
practidas. 

(c)  T^fi  amended  CASE  and  OMB 
requird]  nents  were  intended  to  be 
compatible  and  are  to  be  administered 
by  the  pognizant  Federal  agency  official 
in  a  ludiifonn  and  cost  effective  manner. 
To  thelmaximimi  extent  feasible,  the 
cognizant  Federal  agency  official  should 
apply  a  single  set  of  procedures  when 
obtainiilg  notifications,  cost  impact  data 
and  w$kn  determining  the  adjustments 
that  may  be  required  for  individual 
CAS-covered  contracts  and  other 
Federally  sponsored  agreements  subject 
to  ameclded  OMB  Circular  A-21  that  are 
affected  by  the  same  practice  change  or 
noncompliance.  The  procedures  applied 
to  all  Fqderally  sponsored  agreements, 
including  CAS-covered  contracts  and 
subcodtiracts,  should  be  consistent  with 
this  su  ibart  9903.4  requirements  and 
objecti  ms.  The  cognizant  Federal 
agency!  oflicial  may  use  applicable 
portions  of  this  subpart  9903.4  as 
guidaiu3e  and,  if  mutually  agreed  to  by 
the  educational  institution,  the 
contracting  parties  may  elect  to  apply 
the  9901.4  provisions  as  deemed 
approptiiate  in  the  circimistances. 

(d)  Waiver  Authority.  When  an 
educational  institution  changes  a 
compliant  cost  accounting  practice  or 
fails  toj^omply  with  an  applicable  Cost 
Accoimting  Standard  that  affects  CAS- 
covered  contracts  and  other  Federally 
sponsored  agreements,  the  cognizant 
Federal  agency  official  may  waive  or 
modify/on  a  case-by-case  basis, 
applical^le  subpart  9903.4  requirements 
for  affected  CAS-covered  contracts  and 
subconjt^cts  as  deemed  necessary  in 
order  to  I  establish  appropriate 
alternative  procedures  or  methods  for 
obtaining  notifications  of  practice 
change^,  the  submission  of  cost  impact 
data  ori^etermining  contract  price  or 
cost  adjustments  in  a  uniform  manner 
for  all  l^ederally  sponsored  agreements. 
The  bai js  for  the  waiver  and  the 
alternant  procediures  utilized  shall  be 
docxun^tited  in  a  written  determination. 
This  waiver  authority  does  not  apply  to 
the  adequacy  and  compliance 
determitiations  required  by  9903.405- 
3(a).     ji 

(e)  A  {written  determination  to  apply 
the  provisions  of  this  subpart  9903.4, 
OMB  Circular  A-21,  or  other 
appropriate  procedural  guidance  to 
educatipnal  institutions  shall  be  made 
by  the  cognizant  Federal  agency  official. 
Educational  institutions  should  contact 
their  cqgnizant  Federal  agency  for 
specifio  jistnictions  within  60  days 


after  receipt  of  the  first  CAS-covered 
contract  that  is  subject  to  this  subpart. 

9903.402  Purpose. 

9903.402-1    Changes  in  cost  accounting 
practice. 

The  contract  clauses  prescribed  in 
9903.201-4,  Contract  clauses,  set  forth 
the  requirements  for  changes  in  cost 
accounting  practices  that  a  contractor 
may  be  required  to  make  in  order  to 
comply  with  a  standard,  modification  or 
interpretation  thereof  that  becomes 
applicable  to  existing  covered  contracts 
for  the  first  time  due  to  the  subsequent 
award  of  a  covered  contract  or  may 
otherwise  decide  to  make,  e.g.,  a 
volimtary  change  fi-om  an  established  or 
disclosed  compliant  cost  accounting 
piactice  lu  auulher  cumpiianl  cost 
accounting  practice.  Section  9903.405 
establishes  the  specific  actions  to  be 
taken  by  the  contracting  parties  for  such 
compliant  cost  accounting  practice 
changes.  Section  9903.405  also 
establishes  procediu^s  for  adjusting 
contract  amounts  that  are  materially 
affected  by  compliant  changes  in  cost 
accounting  practices,  while  not 
requiring  adjustment  of  all  contracts 
that  are  affected  by  such  changes. 

9903.402-2    Failure  to  comply 
(Noncompliances)  with  an  applicable  Cost 
Accounting  Standard  or  to  follow  any  cost 
accounting  practice  consistently. 

The  contract  clauses  prescribed  in 
9903.201—4,  Contract  clauses,  require 
the  contractor  or  subcontractor  to  agree 
to  an  adjustment  of  the  contract  price  or 
cost  if  the  contractor  or  subcontractor 
fails  to  comply  with  an  applicable  Cost 
Accounting  Standard,  modification  or 
interpretation  thereto,  or  to  follow  any 
cost  accoimting  practice  consistently, 
and  such  failure  results  or  will  result  in 
any  increased  cost  paid,  in  the 
aggregate,  by  the  United  States,  imder 
CAS-covered  contracts  and 
subcontracts.  Section  9903.406 
establishes  the  actions  to  be  taken  by  the 
contracting  parties  in  order  to  resolve 
the  noncompliant  condition  and/or 
effect  recovery  of  any  increased  costs 
paid  as  a  result  of  the  noncompliance. 

9903.403  Definitions. 

This  section  9903.403  defines  terms 
as  used  in  this  part  9903,  including  the 
contract  clauses  prescribed  at  9903.201- 
4.  Where  the  defined  terms  refer  to  a 
"contractor"  or  "contract"  the  definition 
is  intended  to  apply  equally,  as 
applicable,  to  a  "subcontractor"  or 
"subcontract." 
Applicability  date  means — 
(1)  For  required  cost  accounting 
practice  changes,  the  date  on  which  a 
contractor  is  first  required  to 


accumulate  and  report  costs  in 
accordance  with  an  applicable 
Standard,  modification  or  interpretation 
thereto;  or 

(2)  For  voluntary  cost  accoimting 
practice  changes,  the  date  on  which  a 
contractor  begins  to  use  a  new  cost 
accounting  practice  for  cost 
accumulation  and  reporting  purposes. 

Contracts  subject  to  adjustment 
means  CAS-covered  contracts  and 
subcontracts,  including  definitized 
contract  options,  that: 

(1)  Have  contract  performance  beyond 
the  applicability  date  of  a  change  in  cost 
accoimting  practice,  and  have  &eir 
current  contract  prices  based  on  a 
previous  cost  accoimting  practice;  or 

(2)  Are  affected  by  the  application  of 
a  noncompliant  practice  thai  was  used 
to  estimate  or  accumulate  costs. 

Cost  impact  means  the  increase  or 
decrease  in  estimated  or  actual  costs 
allocable  to  a  CAS-covered  contract  or  - 
subcontract  due  to  a  compliant  change 
in  cost  accounting  practices,  a 
noncompliance  wiA  a  Cost  Accounting 
Standard,  or  a  failure  to  follow  cost 
accounting  practices  consistently. 

Desirable  change  means  a  voluntary 
change  to  a  contractor's  established  or 
disclosed  cost  accounting  practices  that 
the  cognizant  Federal  agency  official 
finds  is  desirable  and  not  detrimental  to 
the  Government  pursuant  to  9903.201- 
7  and  is  therefore  not  subject  to  the 
voluntary  change — no  increased  cost 
prohibition  provisions  of  CAS-covered 
contracts  affected  by  the  change. 

Detailed  cost  impact  proposal  means 
a  proposal  that  shows  the  cost  impact  of 
a  change  in  cost  accounting  practice  for 
contracts  subject  to  adjustment  that 
have  an  estimate-to-complete  which 
exceeds  a  threshold  amount  specified  by 
the  cognizant  Federal  agency  official. 

Effective  date  means: 

(1)  For  compliance  with  Standards, 
modifications  and  interpretations 
thereto,  the  date  on  which  a  contractor 
is  first  required  to  estimate  proposed 
contract  costs  in  accordance  with  an 
applicable  standard,  modification  or 
interpretation,  as  specified  by  the  CAS 
Board;  or 

(2)  For  voluntary  cost  accounting 
practice  changes,  the  date  on  which  a 
contractor  begins  using  a  new  cost 
accounting  practice  for  cost  estimating 
purposes. 

General  dollar  magnitude  estimate 
means  an  estimate  of  the  aggregate  cost 
impact,  by  contract  type,  of  a  change  in 
cost  accounting  practice,  or  a 
noncompliant  practice  on  contracts 
subject  to  adjustment. 

Immaterial  noncompliance  means  a 
noncompliant  cost  accounting  practice 


45726 


Federal  Register /Vol.  64.  No.  161 /Friday,  August  20,  1999 /Proposed  Rules 


that  does  not  cuirently  result  in  material 
increased  costs  to  the  Government. 

Increased  costs  due  to  a  cost 
accumulation  noncompliance  means 
the  increase  in  cost  to  the  Government 
that  results  firom  a  contractor's  failure  to 
comply  with  applicable  Cost 
Accounting  Standards,  modifications  or 
interpretations  thereto,  or  to  follow  its 
disclosed  or  established  cost  accounting 
practices  consistently  when 
acaimulating  costs  under  CAS-covered 
contracts,  and  such  failure  results  in  a 
higher  amount  of  costs  allocated  to 
these  CAS-covered  contracts  than  would 
have  been  allocated  to  the  contracts  had 
the  contractor  complied  with  applicable 
Standards,  modifications  or 
interpretations  thereto,  or  followed  its 
cost  accounting  practices  consistently. 

Increased  costs  due  to  a  cost 
estimating  noncompliance  means  the 
increased  costs  to  the  Government 
resulting  firom  a  contractor's  fiulure  to 
comply  with  applicable  standards, 
modifications  or  interpretations  thereto, 
or  to  follow  its  disclosed  or  established 
cost  accoimting  practices  consistently 
when  estimating  proposal  costs  for  a 
conten4>lated  CAS-covered  contact, 
and  such  Cadlure  results  in  a  higher 
contract  price  than  would  have  been 
negotiated  had  the  contractor  complied 
with  applicable  Standards, 
modifications  or  interpretations  thereto, 
or  followed  its  cost  accoimting  practices 
consistently. 

Increased  costs  due  to  a  voluntary 
change  in  cost  accounting  practice 
means  the  increase  in  cost  to  the 
Government  that  occiirs: 

(1)  For  flexibly  priced  CAS-covered 
contracts,  when  a  greater  amount  of  cost 
will  be  allocated  to  the  contract  than 
would  have  been  allocated  to  it  had  the 
contractor  not  changed  its  cost 
accounting  practice,  before  any  actions 
are  taken  to  preclude  the  payment  of  the 
increased  costs;  or 

(2)  For  firm-fixed-price  CAS-covered 
contracts,  when  the  costs  to  be  allocated 
to  the  contract  are  less  than  the  amount 
of  costs  that  woidd  have  been  allocated 
to  it  had  the  contractor  not  changed  its 
cost  accounting  practice,  before  any 
contract  price  adjustment  is  made  to 
reflect  the  contractor's  lesser  allocation 
of  cost  to  the  contract. 

Increased  costs  paid  means  the 
amount  the  Government  actually  pays, 
in  the  aggregate,  for  increased  costs 
resulting  bom  compliant  cost 
accounting  practice  changes  or 
noncompliant  cost  accounting  practices 
used  to  estimate  or  accumulate  costs. 

Notification  date  means  the  date  on 
which  the  contractor  formally  notifies 
the  cognizant  Federal  agency  official  of 


a  planned  change  in  cost  accounting 
practices. 

Offset  process  means  the  combining 
of  cost  increases  to  one  or  more  affected 
contracts  of  a  given  type  with  cost 
decreases  to  one  or  more  affected 
contracts  of  the  same  type,  for  the 
purpose  of  mitigating  action  that  needs 
to  be  taken  due  to  changes  in  cost 
accounting  practices. 

Required  change  means  a  change  in 
cost  accoimting  practice  that  a 
contractor  is  required  to  make  in  order 
to  comply  with  applicable  Standards, 
modifications  or  interpretations  thereto, 
that  subsequently  become  applicable  to 
an  existing  CAS-covered  contract  due  to 
the  receipt  of  another  CAS-covered 
contract  or  subcontract. 

Voluntary  change  means  a  change  in 
cost  accounting  practice  £rom  one 
compliant  practice  to  another  that  a 
contractor  with  CAS-covered  contracts 
elects  to  make  that  has  not  been  deemed 
desirable  by  the  cognizant  Federal 
agency  official  and  for  which  the 
Government  will  pay  no  increased  costs. 

9903.404    Itatariaiity  datannination  for 
making  M4u*lnwnL 

Contract  price  adjustments  or  actions 
to  preclude  or  recover  the  payment  of 
increased  costs  resulting  firom  compliant 
changes  in  cost  accoimting  practice,  or 
failure  to  comply  with  an  applicable 
Cost  Accounting  Standard,  modification 
or  interpretation  thereto,  or  to  follow 
any  cost  accounting  practice 
consistently,  shall  only  be  required  if 
the  amounts  are  material.  In 
determining  materiality,  the  cognizant 
Federal  agency  official  shall  use  the 
criteria  specified  in  9903.305.  The 
cognizant  Federal  agency  official  should 
forego  contractor  cost  impact 
submissions  (9903.405—4).  and  not 
adjust  contracts,  if  the  cognizant  Federal 
agency  official  determines  that  the 
amounts  involved  are  immaterial. 


9903.405 
practica. 


Changas  In  cost  accounting 


9903.405-1    Ganaral. 

A  CAS-covered  contractor  shall  make 
changes  to  its  established  or  disclosed 
cost  accounting  practices  when  required 
in  order  to  comply  with  applicable  Cost 
Accounting  Standards,  including  any 
modification  and  interpretations 
promulgated  thereto.  A  contractor  may 
change  its  established  cost  accounting 
practices  voluntarily,  provided  the 
cognizant  Federal  agency  official  is 
notified  of  the  change  and  the  new 
practice  complies  with  applicable  Cost 
Accounting  Standards.  CAS-covered 
contracts  and  subcontracts  afiiected  by 
changes  in  cost  accounting  practices 
that  are  either  required  to  comply  with 


Cost  Accounting  Standards, 
modifications  or  interpretations  thereto, 
or  are  made  voluntarily  for  which  the 
cognizant  Federal  agency  official  has 
made  a  finding  that  the  change  is 
desirable  in  accordance  with  9903.201- 
7  are  subject  to  equitable  contract  price 
adjustments.  For  all  other  voluntary 
accounting  changes,  disclosed  in 
accordance  with  9903.405-2,  the 
cognizant  Federal  agency  official  shall 
take  action  to  preclude  the  payment  of 
increased  costs  by  the  United  States  as 
a  result  of  the  change,  as  prescribed  in 
9903.405-5(d).  With  the  exception  of 
such  action  to  preclude  the  payment  of 
increased  costs  for  voluntary  changes, 
the  administrative  procedures  for 
handling-potential  contract  price  or  cost 
adjustments  will  be  consistent  for  all 
compliant  accounting  changes,  as  set 
forth  in  subsections  9903.405-2  through 
9903.405-5.  Implementation  of  any 
change  in  cost  accounting  practice 
without  submission  of  the  notification 
required  imder  9903.405-2  shall  be 
considered  a  failure  to  follow  a  cost 
accounting  practice  consistentiy,  and 
shall  be  processed  as  a  noncompliance 
condition  in  accordance  with  9903.406. 

9903.405-2    Notification  of  changaa  in  coat 
accounting  practicaa. 

(a)  The  contractor  shall  submit  to  the 
cognizant  Federal  agency  official  a 
description  of  any  planned  change  in 
cost  accounting  practices.  Such 
notification  shall  include  the  proposed 
effective  and  applicability  dates.  The 
date  of  submission  is  hereafter  referred 
to  as  the  notification  date. 

(b)  The  contractor  shall  notify  the 
cognizant  Federal  agency  official  in 
accordance  with  the  following: 

(1)  Required  changes  shall  be 
disclosed  as  soon  as  it  becomes  known 
that  a  required  change  must  be  made, 
but  no  later  than  the  date  of  submission 
of  the  price  proposal  in  which  the 
contractor  must  first  use  the  required 
change  to  estimate  costs  for  a  potential 
CAS-covered  contract. 

(2)  Voluntary  changes  (including 
those  ultimately  deemed  desirable)  shall 
be  disclosed  as  soon  as  the  contractor 
decides  to  change  an  established  or 
disclosed  cost  accounting  practice. 
Notification  shall  be  provided  no  later 
than  60  days  before  the  applicability 
date  or  on  the  date  of  submission  of  the 
price  proposal  in  which  the  contractor 
first  uses  the  changed  practice  to 
estimate  costs  for  a  potential  CAS- 
covered  contract. 

(c)  If  a  contractor  proposes  to  make 
the  applicability  date  of  a  voluntary 
change  (including  those  ultimately 
deemed  desirable)  retroactive  to  the 
beginning  of  the  current  fiscal  year  in 
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which  the  notification  is  made,  the 
contractor  must  submit  rationale  for 
such  action  and  obtain  the  cognizant 
Federajlj  agency  official's  approval.  The 
rationale  must  state  the  reasons  for 
makin^ia  retroactive  change. 

(d)  ^^en  providing  notification  of  a 
voluntai7  change,  the  contractor  shall 
provide  sufficient  information  to 
suppoit;  the  cognizant  Federal  agency 
official's  determination  that  the  planned 
volimtary  change  should  or  should  not 
be  exeiiipted  fit)m  contract  price  and 
cost  ac^jastment  (9903.201-6).  The 


contractor  shall  state  if  the  cost 
accounting  practice  change  is  or  is  not 
associated  with  restructuring  activities; 
and  if  it  is,  the  contractor  shall: 

(1)  Submit  a  comprehensive 
description  of  the  planned  restructuring 
activities. 

(2)  Demonstrate,  in  summary  fashion, 
to  what  extent  the  contractor's  total 
operating  cost  levels  are  expected  to 
decrease  (or  increase)  as  a  result  of  the 
planned  restructuring  activities. 

(3)  Demonstrate  that  changes  to  the 
contractor's  established  cost  accounting 
practices  are  associated  with  the 


planned  restructuring  activities  and  the 
resultant  practice  clumges  would  not  be 
made  but  for  the  management  actions 
being  taken. 

(4)  Demonstrate  that  aggregate  cost 
accumulations  for  existing  CAS-covered 
contracts  and  reasonably  predictable 
future  CAS-covered  contracts,  by 
contract  types,  will  decrease,  increase  or 
remain  the  same  after  the  plaimed 
restructming  activities  are 
implemented.  The  required  cost 
comparison  calculation  methodology  is 
summarized  as  follows: 


1.  Totai  prnount  of  costs  that  wouW  be  accumulated  for  existing  and  hiture  CAS-covered  contracts,  in  ac- 
cordal^  with  established  cost  accountingj)ractJces,  at  the  estimated  operating  cost  levels  that  would  con- 
tinue if  tfie  contemplated  restructuring  activities  were  not  made. 

2.  Total  pmount  of  costs  that  would  be  accumulated  for  existing  and  future  CAS-covered  contracts,  in  ac- 
cordatlce  with  the  new  changed  cost  accounting  practices,  at  the  estimated  new  cost  levels  that  would  re- 
sult if  t  ^B  planned  restructuring  activities  were  made. 

3.  DiffeijEnce  (1.  minus  2.). 


Fixed-price 
contracts 


Rexibly  priced 
contracts,  by 
contract  type 


(5)  En  lieu  of  the  methodology  in  paragraph  (d)(4)  of  this  section,  the  contractor  may  refer  the  cognizant  Federal 
agency  jofficial  to  its  "cost  savings"  proposal  otherwise  submitted  in  accordance  with  applicable  agency  regulations 
governing  restructiuing  activities. 

(e) ji^en  requesting  that  a  voluntary  change  be  deemed  desirable,  the  contractor  shall  provide  rationale  and  data 
demounting  that  the  accoimting  change  is  desirable  and  not  detrimental  to  the  Government's  interests  or  that  the 
changejin  cost  accounting  practice  was  necessary  to  remain  in  compUance  with  an  applicable  Cost  Accounting  Standard 
(9903.2<^l-7).  The  contractor  shall  state  if  the  cost  accounting  practice  change  is  or  is  not  associated  with  planned 
management  changes;  and  if  it  is,  the  contractor  shall: 

(1)  |$ubmit  a  comprehensive  description  of  the  planned  management  changes. 

(2)  Demonstrate,  in  summary  fashion,  to  what  extent  the  contractor's  total  operating  cost  levels  are  expected  to 
decrease  (or  increase)  as  a  result  of  the  planned  management  changes. 

(3)  Demonstrate  that  changes  to  the  contractor's  established  cost  accounting  practices  are  associated  with  the  planned 
management  changes  and  the  resultant  practice  changes  would  not  be  made  but  for  the  management  actions  being 
taken.  |  i 

(4)ibemonstrate  that  aggregate  cost  acounulations  for  existing  CAS-covered  contracts  and  reasonably  predictable 
fiituie  CAS-covered  contracts,  by  contract  type,  will  decrease,  increase  or  remain  the  same  after  the  planned  management 
changes!  are  implemented.  The  required  cost  comparison  calculation  methodology  is  summarized  as  fellows: 


1 


int  of  costs  that  would  be  accumulated  for  existing  and  future  CAS-covered  contracts,  in  ac- 
with  established  cost  accounting  practices,  at  the  estimated  operating  cost  levels  that  would  con- 
tinue i  [the  contemplated  management  changes  were  not  made. 

Total  l^mount  of  costs  that  would  be  accumulated  for  existing  and  future  CAS-covered  contracts,  in  ac- 
cordai^e  with  the  new  changed  cost  accounting  practices,  at  the  estimated  new  cost  levels  that  would  re- 
sutt  if  me  planned  management  changes  were  made. 
Differffice  (1 .  minus  2.). 


Fixed-price 
contracts 


Rexibty  priced 
contracts,  by 
contract  type 


(f)  Dq^a  submission  requirements:  The 
contractor  shall  submit  a  complete 
descTiptlon  of  any  change  in  cost 
account^  practice,  including  the 
relevant  Disclosure  Statement  page 
revisions  and  amendments  reqmred  to 
disclose  the  new  practice  (9903.202-3); 
any  additional  information  which  will 
help  theicognizant  Federal  agency 
official  make  a  determination  of 
adequai  r  r  and  compliance;  and  if 


applicable,  data  demonstrating  that  the 
change  is: 

(1)  Obviously  immaterial  because  the 
change  in  practice  will  not  result  in  a 
greater  or  lesser  allocation  of  cost  to 
individual  CAS-covered  contracts 
affected  by  the  change,  i.e.,  after  the 
change,  the  amounts  of  cost  allocated  to 
individual  covered  contracts  will 
approximate  the  amounts  that  would 
have  been  allocated  if  the  change  were 
not  made, 


(2)  A  voluntary  change  that  is  or  is  not 
exempt  from  contract  price  and  cost 
adjustment, 

(3)  Desirable  and  not  detrimental  to 
the  interests  of  the  Government,  and/or 

(4)  One  that  warrants  retroactive 
implementation. 

9903.405-3    Determinations,  approvaie  and 
initiating  Ihe  cost  impact  process. 

(a)  Adequacy  and  compliance 
determination.  Upon  receipt  of  the 
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contractor's  notification,  the  cognizant 
Federal  agency  official,  with  the 
assistance  of  the  auditor,  shall  review 
the  planned  cost  accounting  practice 
change  concxurently  for  adequacy  and 
compliance.  If  the  cognizant  Federal 
agency  official  identifies  any  area  of 
inadequacy,  a  revised  description  of  the 
new  accounting  practice  shall  be 
requested.  Problems  of  adequacy  should 
be  resolved  between  the  parties  as  soon 
as  possible  after  the  initial  notification 
of  the  accounting  change.  If  the 
cognizant  Federal  agency  official 
determines  that  the  disclosed  practice  is 
noncompliant  with  any  Cost  Accounting 
Standards,  modifications  or 
interpretations  thereto,  and  the 
contractor  implements  the  practice,  the 
accounting  change  will  be  handled  as  a 
noncompliance  under  the  provisions  of 
9903.406.  Once  the  cognizant  Federal 
agency  official  has  determined  that  the 
accounting  change  is  both  adequate  and 
compliant,  the  cognizant  Federal  agency 
official  shall  immediately  notify  the 
contractor. 

(b)  Voluntary  change  exemption 
determinations.  When  a  contractor 
provides  notification  of  a  planned 
volimtary  change  and  submits  the  data 
required  by  9903.405-2,  the  cognizant 
Federal  agency  official  should,  in 
accordance  with  9903.201-6,  determine 
if  the  volimtary  change  can  be  exempted 
from  contract  price  and  cost  adjustment, 
and  notify  the  contractor  of  the 
determination  made.  Notification 
should  be  made  promptly  after  the 
change  is  determined  to  be  adequate 
and  compliant. 

(c)  Desirable  change  determinations. 
When  the  contractor's  notification 
includes  a  request  that  a  planned 
voluntary  change  be  deemed  desirable 
'«nd  not  detrimental,  the  cognizant 
Federal  agency  official  should,  in 
accc»dance  with  9903.201-7,  make  a 
decision  with  regard  to  this  finding 
promptly  after  the  change  is  determined 
to  be  adequate  and  compliant.  The 
cognizant  Federal  agency  official  shall 
notify  the  contractor  in  writing 
regarding  the  decision  of  desirability, 
and  conciurenUy  request  the  contractor 
to  submit  a  GDM  Settlement  Proposal, 
or  initiate  actions  reqiiired  to  otherwise 
resolve  the  matter  (see  9903.201- 
7(c)(2)).  The  notification  shall  also 
include  a  statement  indicating  that  the 
potential  modification  of  CAS-covered 
contracts  are  subject  to  the  availability 
of  funds. 

(d)  Approval  of  retroactive 
application  date.  When  a  contractor 
notification  pertains  to  a  planned 
voluntary  change  with  a  retroafCtive 
applicability  date,  the  cognizant  Federal 
agency  official  should  review  the 


contractor's  submitted  rationale  and 
promptly  determine  if  the  requested 
retroactive  application  date  should  be 
approved  or  rejected.  The  cognizant 
Federal  agency  official  shall  notify  the 
contractor  in  writing  regarding  the 
decision  made. 

(e)  Obviously  immaterial  changes.  If 
the  cognizant  Federal  agency  official 
determines  that  the  cost  impact  of  a 
change  in  cost  accounting  practice  is 
obviously  immaterial  based  on  data 
submitted  by  the  contractor  piusuant  to 
9903.405-2(f)(l),  or  otherwise  decides 
that  the  cost  impact  is  immaterial,  the 
decision  will  be  documented,  the 
contractor  will  be  so  notified,  and  the 
cost  impact  process  will  be  concluded. 

(f)  Request  for  GDM  Settlement 
Proposal.  When  the  cost  impact  of  a 
change  in  cost  accoimting  practice  is  not 
determined  to  be  obviously  immaterial, 
the  cognizant  Federal  agency  official 
will  request  a  GDM  Settlement  Proposal, 
as  described  in  9904.405-4(a),  after  the 
determination  of  adequacy  and 
compliance  has  been  made.  The  request 
shoiild  specify  a  date  for  submission  of 
the  GDM  Setdement  Proposal.  The 
contractor  shall  submit  the  GDM 
Settlement  Proposal  on  or  before  the 
date  specified  or  other  mutually 
agreeable  date.  The  cognizant  Federal 
agency  official  will  use  the  contractor's 
GDM  Settlement  Proposal  to  resolve  the 
cost  impact  of  a  change  in  cost 
accounting  practice  on  existing  CAS- 
covered  contracts  and  subcontracts, 
without  requiring  a  detailed  cost  impact 
proposal,  provided  the  official 
determines  that  the  GDM  Settlement 
Proposal  is  adequately  supported  and 
contains  sufficient  data. 

9903.405-4    Contractor  co«t  hnpact 
submissions. 

(a)  General  Dollar  Magnitude  (GDM) 
Settlement  Proposal.  (1)  The  purpose  of 
the  GDM  Settlement  Proposal  is  to 
provide  information  to  the  cognizant 
Federal  agency  official  on  the  estimated 
overall  impact  of  a  change  in  cost 
accounting  practice  on  afiiected  CAS- 
covered  contracts  and  subcontracts  that 
were  awarded  based  on  the  previous 
accounting  practice.  It  provides  the 
contractor  an  opportunity  to  propose 
specific  adjustments  to  settle  the  cost 
impact  of  changes  in  cost  accounting 
practices.  It  also  provides  a  sufficient 
niunber  of  individual  contract  and/or 
subcontract  cost  impact  estimates  to 
support  the  general  dollar  magnitude 
aggregate  estimate  by  contract  type  and 
to  assist  the  cognizant  Federal  agency 
official  in  determining  whether  any 
individual  contract  or  subcontract  price 
adjustments  will  be  required.  The  GDM 
Settlement  Proposal  is  used  to 


determine  if  the  change  in  cost 
accounting  practice  has  resulted  in 
material  increased  or  decreased  costs  to 
existing  contracts,  and  to  attempt  to 
resolve  the  cost  impact  of  the  change  in 
cost  accounting  practice  without 
requiring  a  detailed  cost  impact 
settlement  proposal  as  described  in 
paragraph  (b)  of  this  subsection. 

(2)  The  contractor,  in  the  GDM 
Settlement  Proposal,  shall  show  a 
reasonable  estimate  of  the  aggregate 
impact  of  the  change  on  CAS-covered 
contracts  and  subcontracts  subject  to 
adjustment,  by  contract  type,  from  the 
applicability  date  of  the  change  to 
completion  of  the  contracts  subject  to 
adjustment.  The  individual  contracts 
selected  by  the  contractor  for  inclusion 
lift  the  GDM  Settlement  Proposal  shall  be 
those  contracts  with  the  largest  dollar 
impact.  The  contractor  should  submit 
specific  adjustments  to  settle  the  cost 
impact  of  the  cost  accounting  practice 
change(s).  The  proposed  adjustment 
amounts  shall  be  determined  in 
accordance  with  the  requirements  of 
this  subpart  and  may  include  proposed 
revisions  to  the  profit,  fee  or  incentive 
provisions  of  affected  contracts. 

(3)  In  computing  the  cost  impact,  the 
contractor  shall  use  a  consistent  cost 
data  baseline  for  the  before  and  after 
change  amounts.  The  cost  impact  data 
should  generally  be  based  on  the  latest 
forecasted  direct  and  indirect  cost  data 
used  for  forward  pricing  purposes 
unless  other  data  is  considered 
preferable  and  agreed  to  by  both  the 
contractor  and  cognizant  Federal  agency 
official.  In  most  cases,  the  after  change 
cost  data  baseline  should  be  used 
because  this  is  the  same  cost  data 
baseline  that  will  be  used  to  determine 
the  revised  forward  pricing  rates  and 
current  contract  estimates-to-complete 
based  on  the  new  cost  accounting 
practice. 

(4)  Any  format  which  reasonably 
shows  the  aggregate  impact  by  contract 
type  and  provides  sufficient  contract 
data  to  settle  the  cost  impact  is 
acceptable.  In  most  situations,  the 
grouping  of  the  CAS  covered  contracts 
by  contract  type  within  the  GDM 
Settlement  Proposal  may  be  limited  to 
the  following  contract  types:  firm-fixed- 
price  (FFP);  time-and-material  (T&M); 
incentive-type  (FPI/CPIF);  and  other 
cost-reimbursement  contracts  (CPFF, 
CPAF,  CR.  etc).  One  acceptable  GDM 
Settlement  Proposal  format  is  illustrated 
as  follows: 

MJJNG  CODE  3110-01-U 
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SUMMARY  -  GDM  SETTLEMENT  PROPOSAL 

OF  TOTAL  COST  IMPACT  ON  ALL  COVERED  CONTRACTS 

AWARDED  PRIOR  TO  APPUCABUJTY  DATE 

REQUIRED  CHANGES,  VOLUNTARY  CHANGES  (1)  ,  DESIRABLE  CHANGES  (1) 


ESTIMATE  TO  COMPLETE  m 
OLD  NEW 

EEACnCfi       £SA£EI£E 
(3)  (4) 

(A)  (B) 


DIFFERENCE 
COST 
IMPACT 

(A-B) 


PROPOSED 
ADJUSTMENT 

(5) 


AGGREGATE 


FFP 
T&M 
FPI/CPIF 
OTHER 
COSTTYFE 
TOTAL 

CONTRACTS 
(6) 

FFP 
I. 
2. 

'ALL  OTHER- 
TOTAL 

TAM 

L 

2. 

•ALL  OTHER' 

TOTAL 

FPI/CPIF 
1. 
2. 

ALL  OTHER' 
TOTAL 

OTHER  COST  TYPE 

1. 

12 

•ALL  OTHER' 

rroTAL 
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6. 


bidicate  whedier  the  cogniimt  Fednal  agency  official  has  made  a  finding  that  the  change  is 
deaiiaUe,  and,  if  not,  attach  an  explanation  detailing  the  proposed  actions(8)  that  will  be  taken  to 
piedade  die  payment  of  aggregate  increased  costs,  if  any,  pursuant  to  9903.40S-5(d). 


The  nstimatns  to  complete  must  be  baaed  on  die  same  contract  scope  of  effort,  to  be  performed  from 
die  applicability  date  of  die  change  until  contract  completion. 

.Eater  dw  total  ««■**«■«■»•«<  cost  to  comidete  all  of  the  CAS-covered  contract  backlog  based  on  the 
existing  cost  accounting  practice.  This  estimate  diould  be  based  on  the  CAS-covered  contracts' 
allocable  share  of  die  total  direct  and  indirect  costs  forecasted  for  all  cost  accounting  periods  during 
«4iich  die  backlog  of  CAS-covered  contracts  ffstimated  undCT  die  old  practice  will  be  performed. 

Enter  the  total  •g*^""**^  cost  to  complete  die  CAS-covered  contract  backlog  based  on  die  new  cost 
accounting  practice.  This  estimate  diould  also  be  based  on  the  baddog  contracts*  allocable  duue  of 
die  total  direct  and  indirect  costs  forecasted  for  all  cost  accounting  periods  during  wdiich  the  backlog 
of  CAS-covered  contracts  estimated  under  die  old  practice  will  be  performed.  However,  that 
forecasted  data  must  first  be  recast  to  reflect  q>plication  of  the  new  cost  accounting  practice,  e.g., 
detenmae  the  effect  on  indirect  cost  pools  and  allocation  bases,  recalculate  rBte(s)  and  apply  the  new 
rale(s)  to  die  recast  allocatioa  base(s),  as  appropriate. 


The  amounts  in  diis  column  indicate  die  contractor's  proposal  to  setde  the  cost  inqfiact.  Enter  the 
proposed  ad|ustment  amounts  in  die  aggregate  by  contract  type  and  for  individual  contracts  listed,  as 
wdl  as  fiv  die  'All  Otter'  contract  cat^ory.    Proposed  revisions  to  profit,  fee,  or  incentive 
provisions  may  also  be  included.  (Attach  explanatory  schedule.) 

List  each  contract  needed  to  residve  'material*  amounts  identified  in  the  GDM  estimate  and,  based 
on  die  individual  contract  cost  impact  computations,  enter  the  indicated  data  and  proposed 
adjustment  amount. 


BHXINa  coos  3110-01-C 

(5)  The  illustrated  GDM  Settlement 
Proposal  format  is  an  example  of  one 
method  and  does  not  preclude  the  use 
of  any  other  format  or  method  that 
displays  a  reasonable  estimate  of  the 
cost  impact  by  contract  type  and 
provides  sufficient  contract  data  to 
settle  the  cost  impact.  The  GDM 
Settlement  Proposal  shall  be  adequately 
supported.  If  a  GDM  Settlement 
Proposal  is  not  adequately  supported,  or 
cannot  be  adequately  supported  by  the 
contractor,  the  cognizant  Federal  agency 
official  shall  request  a  detailed  cost 
impact  proposal  in  accordance  with 
paragraph  (b)  of  this  subsection. 

(6)  The  cognizant  Federal  agency 
official  should  attempt  to  use  the 
contractor's  GDM  Settlement  Proposal 
to  resolve  the  cost  impact  to  the 
maximiun  extent  possible.  If  additional 
individual  contract  data  is  determined 
necessary  to  resolve  the  cost  impact,  the 
cognizant  Federal  agency  official  should 


request  the  contractor  to  submit  a 
revised  GDM  Settlement  Proposal  that 
includes  the  specific  additional  data 
needed,  e.g.,  contracts  with  a  dollar 
impact  exceeding  a  specific  dollar 
amount.  The  contractor  should  then 
submit  the  revised  GDM  Settlement 
Proposal  on  or  before  the  date  specified 
by  the  cognizant  Federal  agency  official 
or  other  mutually  agreeable  date. 

(7)  If  the  cognizant  Federal  agency 
official  determines  that  the  cost  impact 
is  immaterial  in  both  the  aggregate  by 
contract  type  and  for  the  individual 
contracts  included  in  the  GDM 
Settlement  Proposal,  the  cost  impact 
process  may  be  concluded  without  any 
adjustments.  If  the  cost  impact  either  in 
the  aggregate  by  contract  type  or  on 
individual  contracts  is  determined  to  be 
material,  the  procedures  in  9903.405-5, 
Negotiation  and  Resolution  of  the  Cost 
Impact,  should  be  followed. 


(8)  Upon  receipt,  the  cognizant 
Federal  agency  official  should  promptly 
evaluate  Uie  contractor's  GDM 
Settlement  Proposal  and,  if  the  cost 
impact  is  determined  to  be  material, 
proceed  to  either  negotiate  and  resolve 
the  cost  impact,  request  additional  data 
or  request  a  detailed  cost  impact 
proposal  in  a  timely  manner. 

(b)  Detailed  cost  impact  proposal.  (1) 
A  detailed  cost  impact  proposal  will  be 
requested  by  the  cognizant  Federal 
agency  official  when  the  GDM 
Settlement  Proposal  cannot  be 
adequately  supported  or  does  not 
contain  sufficient  data  to  resolve  a  cost 
impact  due  to  a  change  in  cost 
accoimting  practice.  It  will  be  used  by 
the  cognizant  Federal  agency  official  in 
lieu  of  the  GDM  Settlement  Proposal  to 
determine  the  magnitude  of  the  impact 
of  the  change  on  existing  CAS-covered 
contracts  and  subcontracts  subject  to 
adjustment  and  to  determine  which,  if 
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any,  s|f>uld  be  adjusted  for  the  impact 
of  the  change.  The  determination  by  the 
cogniz^t  Federal  agency  official  of  the 
need  ftir  a  detailed  cost  impact  proposal 
is  finalland  binding,  and  not  subject  to 
the  Dipbutes  clause  of  the  contracts 
affected  by  the  practice  changes. 

(2)  The  detailed  cost  impact  proposal 
need  i^Ot  include  every  contract  and 
subcoti^ct  subject  to  adjustment  as  a 
result  of  the  change  in  cost  accounting 
practi(:es.  It  typically  will  include  all 
contrapts  and  subcontracts  having  an 
estim(|te-to-complete,  based  on  the  old 
accounting  practice,  exceeding  a 
specified  amount  established  by  the 
cognizant  Federal  agency  official.  The 
speci^^d  individual  contract  impact 
amounj  should  be  high  enough  so  that 
the  detailed  cost  impact  proposal  does 
not  cotaitain  an  excessive  number  of 
contracts  and  subcontracts.  However,  it 
should  contain  a  sufficient  niunber  so 
that  it  jiticludes  a  reasonably  high 
percei  fege  of  both  the  backlog  of  these 
contra  ats  and  the  aggregate  impact 
amouQf  by  contract  type.  The 
establiislied  individual  contract 
estimat^to-complete  amount  should  be 
specifnd  in  the  formal  written  request 
for  a  datailed  cost  impact  proposal. 

(3)  A  detailed  cost  unpact  proposal 
will  normally  include  the  following: 

(i)  Cdst  estimates-to-complete  based 
on  theipld  (established)  and  new 
(changad)  cost  accoimting  practice  and 
the  resultant  cost  impact,  grouped  by 
contract  type,  for  each  CAS-covered 
contrafrt  and  subcontract  exceeding  the 
specifilad  amount. 

(ii)  Aggregate  cost  estimates  to 
complete  based  on  the  old  and  new  cost 
accounting  practice  and  the  aggregate 
cost  inijbacts,  by  contract  type,  for  "all 
other"  ICAS-covered  contracts  and 
subcoi^tracts  that  are  below  the 
specified  amount.  The  "all  other 
contract"  amoiuits  are  the  difference 
betwecbi  the  aggregate  amounts  by 
contract  type  and  the  net  simi  totals  of 
the  impbct  of  the  submitted  individual 
contract  by  contract  type. 

(iii)  Aggregate  cost  estimates  to 
compl^^e  based  on  the  old  and  new  cost 
accouimng  practice  and  the  aggregate 
cost  injsacts,  by  contract  type,  for  all 
CAS-cqiyered  contracts  and  subcontracts 
that  ar^iaffected  by  the  change  in  cost 
accoiujttng  practice. 

(4)  Tt^e  contractor  shall  submit  the 
detailed  cost  impact  proposal  on  or 
before  tlie  date  specified  by  the 
cognizant  Federal  agency  official  or 
other  mutually  agreeable  date. 

(5)  AAer  analysis  of  the  cost  impact 
proposal,  with  the  assistance  of  the 
auditoc,  the  cognizant  Federal  agency 
officiali  shall  promptly  negotiate  and 
resolve!  the  cost  impact. 


9903.405-6    Nagotiation  and  rMoiutlon  of 
tha  coat  impact 

(a)  General.  (1)  The  cognizant  Federal 
agency  official  shall  negotiate  any 
required  contract  price  or  cost 
adjustments  due  to  changes  in  cost 
accounting  practices  or  noncompliances 
on  behalf  of  all  Govenunent  agencies. 
Negotiation  of  price  and  cost 
adjustments  may  be  based  on  a  GDM 
Settlement  Proposal  or  a  detailed  cost 
impact  proposal. 

(2)  The  Cost  Accounting  Standards 
Board's  rules,  regulations  and  Standards 
do  not  in  any  way  restrict  the  capacity 
of  the  contracting  parties  to  select  the 
method  by  which  the  cost  impact 
attributable  to  a  change  in  cost 
accounting  practice  is  resolved.  A  cost 
impact  may  be  resolved  by  modifying  a 
single  contract,  several  but  not  all 
contracts,  or  all  contracts  subject  to 
adjustment,  or  any  other  suitable 
technique  which  resolves  the  cost 
impact  in  a  way  that  approximates  the 
amounts  that  would  have  resulted  if 
individual  contracts  had  been  adjusted. 

(b)  Offset  process.  The  offset  process 
of  combining  cost  impact  increases  with 
cost  impact  decreases  may  be  used  to 
reduce  the  niimber  of  individual 
contract  price  or  cost  adjustments  or 
preclusion  of  increased  cost  actions 
required  as  a  result  of  a  change  in  cost 
accounting  practice.  In  applying  this 
process,  the  following  provisions  apply: 

(1)  Use  of  the  offset  process  shall  not 
result  in  aggregate  cost  to  the 
Government  which  is  materially 
different  from  that  which  would  result 
ff  individual  contract  prices  had 
actually  been  adjusted  to  reflect  the 
aggregate  impact  of  the  practice  change. 

(2)  The  offiset  process  shall  only  be 
applied,  to  contracts  that  are  of  the  same 
contract  type,  e.g.,  FFP,  T&M,  incentive 
(FPI/CPIF)  or  other  cost-reimbursement 
contracts. 

(3)  The  offset  process  should  not  be 
used  to  materially  reduce  the  amount  of 
the  price  adjustment  to  any  one  contract 
that  exceeds  the  individued  contract  cost 
impact  materiality  threshold  established 
for  individual  contract  price 
adjustments  (9903.405-5(c)(l)).  It  also 
should  not  be  used  to  reduce  the 
adjustment  for  these  contracts  to  an 
amoimt  below  the  estabUshed  threshold. 
The  offset  process  is  used  to  determine 
the  action  required  for  contract 
adjustment  purposes  for  the  "all  other 
contract"  category. 

(4)  Within  a  segment,  the  effect  of 
several  changes  may  be  combined  in  the 
offset  consideration  if  the  changes  all 
take  place  at  the  same  time.  Such  offsets 
may  be  used  to  determine: 


(i)  If  the  aggregate  impact  within  the 
same  contract  exceeds  the  individual 
contract's  materiality  threshold; 

(ii)  On  an  overall  oasis,  the  aggregate 
"all  other  contract"  amoimts  by  contract 
type  for  all  changes;  or 

(iii)  ff  any  action  is  required  to 
preclude  increased  costs  for  conqurrent 
voluntary  changes. 

(5)  Offsets  amcting  incentive 
contracts  may  be  applied,  provided  that 
the  incentive  provisions  of  these 
contracts  are  retained  or  not  materially 
altered. 

(6)  To  minimize  action  required  to 
resolve  cost  impacts,  cost  increases  at 
one  segment  of  a  company  may  be  offset 
by  decreases  at  another  segment  within 
the  same  contract  types  if  the  change 
causes  costs  to  flow  between  segments 
either  directly  or  via  a  higher 
organizational  level  such  as  a  home 
office,  or  is  made  simultaneously  at  the 
direction  of  a  higher  organizational  level 
such  as  a  home  office.  For  such  changes, 
the  cost  impact  proposal  should 
generally  be  submitted  at  the  home 
office  level  so  that  the  cognizant  Federal ' 
agency  official  may  determine  the 
appropriate  coiuse  of  action. 

(c)  Contract  price  and  cost 
adjustments.  (1)  Once  the  GDM 
Settlement  Proposal  or  detailed  cost 
impact  proposal  has  been  analyzed,  the 
cognizant  Federal  agency  official  shall 
determine,  with  the  auditor's  assistance, 
whether  contract  price  or  cost 
adjustments  are  warranted.  Any 
adjustments  should  be  limited  to 
amounts  that  are  material.  The 
determination  to  require  or  not  to 
require  adjustments  should  be  based  on 
separate  materiality  thresholds  for: 
individual  contracts;  the  "all  other 
contracts"  amounts;  and  the  aggregate 
by  contract  tjrpe.  The  threshold  for 
individual  contract  price  adjustments 
may  be  based  on  cost  impact  dollar 
thresholds,  a  percentage  of  the  contract 
price,  or  a  combination  of  the  two 
criteria,  e.g.,  contracts  with  cost  impacts 
exceeding  a  certain  dollar  amount 
provided  that  the  impact  exceeds  a 
certain  percentage  of  the  contract  price. 
The  materiality  thresholds,  as  used  in 
this  paragraph,  are  the  amoimts  below 
which  no  adjustments  are  required. 

(2)  If  the  accounting  change  produces 
a  material  cost  increase  or  decrease  in 
the  aggregate  by  contract  type,  it  may  be 
necessary  to  adjust  the  prices  of  one  or 
more  contracts  of  each  contract  type 
affected  by  the  change.  The  required 
adjustments  to  contract  prices 
(including  fixed-price  contracts)  may 
increase  or  decrease  contract  prices 
depending  on  whether  estimated 
contract  costs  increase  or  decrease.  For 
voluntary  changes,  the  sum  of  the 
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adjustments  of  all  contract  prices  shall 
not  result  in  net  increased  costs  paid,  in 
the  aggregate,  by  the  Government  or  net 
upward  adjustments  to  contracts.  Even 
if  a  change  produces  a  zero  aggregate 
impact  on  the  costs  of  all  affected 
contracts,  it  still  may  be  necessary  to 
adjust  the  prices  of  one  or  more 
contracts  of  each  contract  type.  Such 
adjustments  may  be  made  to: 

(i)  Maintain  consistency  between  the 
negotiated  contract  costs  and  the  costs 
to  be  allocated  to  the  contract  using  the 
new  practice,  while  at  the  same  time 
reducing  potential  contract  cost  overrun 
and  imderrun  conditions  resulting  from 
the  change  in  cost  accoimting  practices; 

(ii)  Preclude  increased  cost  payments 
under  affected  flexiblv  priced  contracts; 

(ill)  Preclude  an  enlargement  of  profit 
on  affected  firm-fixed-price  contracts 
beyond  the  level  negotiated;  or 

(iv)  Avoid  distortions  of  incentive 
provisions  and  relationships  between 
target  costs,  ceiling  costs  and  actual 
costs  on  incentive  type  contracts. 

(3)  Whether  the  cognizant  Federal 
agency  official  decides  to  resolve  the 
cost  impact  by  adjusting  the  price  of  one 
or  more  contracts  of  each  contract  type, 
or  selects  some  other  method  for 
settlement  in  accordance  with 
paragraph  (a)(2)  of  this  subsection,  the 
negotiated  net  adjustment  for  each 
contract  type  should  approximate  the 
amounts  that  would  result  if  the 
individual  contract  prices  were  adjusted 
to  reflect  the  cost  impact  of  the  change 
in  cost  accounting  practice. 

(4)  If  the  resolution  of  the  cost  impact 
action  will  be  accomplished  by  means 
of  contract  price  adjustments,  the 
cognizant  Federal  agency  official  should 
analyze  the  contractor's  cost  impact 
submission  to  determine  if  the  proposed 
adjiistment  amounts  exceed  the 
materiality  thresholds  established  in 
accordance  with  paragraph  (c)(1)  of  this 
subsection,  and  adjust  individual 
contract  prices  accordingly. 

(5)  The  cognizant  Federal  agency 
official,  with  the  assistance  of  the 


auditor,  should  evaluate  the  aggregate 
amoimt  by  contract  type,  as  well  as  the 
"all  other  contracts"  amount,  to 
determine  if  these  amounts  exceed  the 
aggregate  or  "all  other  contracts" 
materiality  thresholds  established.  If 
these  amounts  exceed  the  threshold, 
adjustments  may  be  made  by  either 
adjusting  contract  prices  or  use  of  an 
alternate  technique  which  accomplishes 
the  same  approximate  result  as  if  all 
individual  contracts  were  adjusted.  If 
these  amounts  do  not  exceed  the 
established  aggregate  or  "all  other 
contracts"  threshold,  no  adjustments  are 
required,  imless  individual  contracts 
exceed  the  established  individual 
contract  cost  impact  threshold  or 
adjustments  are  otherwise  considered 
necessary  to  achieve  equity. 

(6)  Whenever  contract  price 
adjustments  are  anticipated,  the 
cognizant  Federal  agency  official  should 
coorcfinate  the  Government  cost  impact 
resolution  plan  with  affected  Procuring 
Contracting  Officers,  Contracting 
Officers  or  other  authorized  officials 
performing  in  that  capacity  within  each 
affected  Federal  agency. 

(7)  At  the  discretion  of  the  cognizant 
Federal  agency  official,  contract  fee  or 
profit  may  be  adjusted  when  resolving 
the  cost  impact  through  contract  price 
adjustments.  Whether  fee  or  profit  is  or 
is  not  considered,  in  addition  to  the  cost 
impact,  in  making  contract  price 
adjustments,  is  a  matter  to  be 
determined  by  the  cognizant  Federal 
agency  official  based  on  the 
circumstances  surrounding  the 
particular  change  in  accounting 
practices,  terms  of  the  contract,  and 
requirements  of  law. 

(d)  Action  to  preclude  increased  costs 
paid  for  voluntary  changes.  (1)  In  the 
absence  of  a  finding  piirsuant  to 
9903.201-7  that  a  voluntary  change  is 
desirable,  no  agreement  may  be  made 
with  regard  to  a  voluntary  change  in 
cost  accounting  practice  that  will  result 
in  the  payment  of  increased  costs  by  the 


United  States.  For  these  changes,  the 
cognizant  Federal  agency  official  shall, 
in  addition  to  the  procedures  specified 
in  9903.405-2  through  9903.405-5(c) 
which  apply  to  all  compliant  accoimting 
changes,  take  action  to  ensure  that 
increased  costs  are  not  paid  as  a  result 
of  a  change. 

(2)  For  individual  CAS-covered  firm- 
fixed-price  contract!;,  increased  costs  are 
precluded  by  adjusting  the  contract 
price  downward  by  the  amount  of  the 
estimated  lower  allocation  of  costs  to 
the  contracts  as  a  result  of  a  voluntary 
change  in  cost  accounting  practice. 

(3)  To  decide  if  action  is  required  to 
preclude  the  payment  of  increased 
costs,  the  cognizant  Federal  agency 
official  shall  determine,  with  the 
assistance  of  the  auditor,  to  what  extent 
the  United  States  would  pay  a  higher 
level  of  costs,  in  the  aggregate,  once  all 
potential  contract  price  adjustments  are 
considered.  This  occiu's  when  the 
estimated  aggregate  higher  allocation  of 
costs  to  contracts  subject  to  adjustment 
exceeds  the  estimated  aggregate  lower 
allocation  of  costs  to  other  contracts 
subject  to  adjustment. 

(4)  The  cognizant  Federal  agency 
official  may  preclude  the  payment  of 
increased  costs  resulting  from  voluntary 
changes  by  limiting  any  upward 
contract  price  adjustments  to  affected 
contracts  to  the  amoimt  of  any 
downward  contract  price  adjustments  to 
other  affected  contracts,  i.e.,  no  net 
upward  contract  price  adjustments.  The 
Government  may  also  preclude 
increased  costs  by  not  paying  the 
estimated  amoimt  of  increased  costs  to 
be  allocated  to  affected  flexibly-priced 
contracts  that  exceeds  the  estimated 
reduction  of  costs  to  be  allocated  to 
affected  firm-fixed-price  contracts.  The 
following  illustrates  the  actions  required 
so  that  increased  costs  are  not  paid  by 
the  Government. 
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Com  Shift 
Bv  Compact  Tvoe 

Hexiblv-Priced 

Rrm-Rxed-Price 

Higher 
(1) 

Higher 
(1) 

Lower 
(2) 

Higher 
(1) 

Lower 
(2) 

Lower 
(2) 

Higher 
ID 

Lower 
(2) 

Voluntary  Change  in  Cost  Accounting  Practice 


Actions  To  Be  Talcen  To  Preclude 
The  Payment  of  Increaaad  Co«^« 


No  upward  price  adjustments.  Preclude  payment  of 
the  higher  level  of  costs  on  flexibly-priced  contracts. 

Limit  FFP  upward  price  adjustments  to  amount  of 
downward  adjustments  made  to  flexibly-priced  contract 
cost  ceHings  and/or  target  costs. 

Adjust  FFP  and  flexibly-priced  contract  cost  ceilings 
'and/or  target  costs  downward  by  the  amount  of  the  net 
downward  price  adjustment. 

Limit  upward  adjustments  on  flexibly-priced  contracts  to 
amount  of  downward  adjustments  on  FFP  contracts. 
Preclude  payment  of  any  excess  increased  costs  on 
flexibly-priced  contracts. 


Wotesi 


(1)  "Higher"  indicates  that  a  greater  amount  of  cost  wfll  be  allocated  to  the  contractt 
than  would  have  bean  alocatad  to  them  had  the  contractor  not  changed  its  cost  accounting 
practices.  This  represents  increased  costs  to  flexibly  priced  contracts. 

(2)  "Lower"  indicates  that  the  costs  to  be  allocated  to  the  contracts  are  less  than  the 
amount  tfiat  would  have  been  allocated  had  the  contractor  not  changed  its  cost  accounting 

This  represents  increased  costs  to  firm-fixed-price  contracts. 


BHXMG  C  )0E  3110-01-C 

(5)  M  Stated  in  9903.404,  action  to 
preclua|B  or  recover  increased  costs  due 
to  changes  in  cost  accounting  practices 
are  reqjuired  only  if  the  amounts  are 
materiii.  If  materiality  dictates  that 
action  needs  to  be  taken  to  preclude 
increa^^  costs  paid,  in  the  aggregate, 
adjustiiients  of  contract  prices  or  any 
other  suitable  technique  which 
precludes  payment  of  the  increased 
costs  mfiy  be  used. 

(6)  F|:^  required  or  desirable  changes, 
the  suiht  of  all  adjustments  to  prices  of 
affectedj  contracts  may  result  in  an 
aggreg4ie  increase  or  decrease  in  CAS- 
covered^  contract  prices  because  such 
changes  are  subject  to  equitable 
adjustments. 

(e)  Lte  of  another  suitable  technique. 
The  cooiiziant  Federal  agency  official 
may  otherwise  resolve  the  cost  impact 
of  a  change  in  cost  accounting  practice 


(e.g.,  by  a  monetary  exchange  between 
the  contracting  parties),  when  the 
cognizant  Federal  agency  official 
determines,  in  writing,  that  contract 
price  and/or  cost  adjustments  or  actions 
to  preclude  the  payment  of  increased 
costs  are  not  warranted  because: 

(1)  Contract  performance  would  not 
be  jeopardized  (the  contractor  agrees  to 
absorb  any  resultant  contract  cost 
overrun  conditions). 

(2)  Cost  ceilings  or  target  price 
reductions  for  flexibly  priced  contracts 
are  not  desired  by  the  Government. 

(3)  The  impact  on  incentive  fee  or 
profit  that  results  from  failure  to  adjust 
the  target  cost  on  incentive  contracts  is 
not  material,  or  is  otherwise  considered 
in  the  cost  impact  settlement,  and 

(4)  The  increase  or  decrease  in 
expected  contract  cost  accumulations 
would  not  distort  or  adversely  impair 
the  usefulness  of  the  contractor's 


reported  contract  cost  information 
(actual  costs  and  estimated  costs  to 
complete)  that  is  included  in  contract 
statxis  reports. 

(f)  Failure  to  agree.  If  the  parties  fail 
to  agree  on  the  price  or  cost 
adjustments,  the  cognizant  Federal 
agency  official  may  make  imilateral 
adjustments,  subject  to  appeal  as 
provided  in  the  Disputes  provision  of 
each  affected  contract's  CAS  contract 
clause. 

9903.406    Noncompliance*. 

9903.406-1    Gwieral  types  of 
noncompliances. 

(a)  A  contractor's  cost  accounting 
practices  may  be  in  noncompliance  with 
applicable  Cost  Accounting  Standards, 
modifications  or  interpretations  thereto, 
as  a  result  of  using  a  noncompliant  cost 
accounting  practice  to  estimate 
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proposed  costs  on  CAS-covered 
contracts  and  the  noncompliant  practice 
was  used  to  determine  the  contract 
prices,  i.e.,  a  cost  estimating 
noncompliance;  or  by  using  a 
noncompliant  cost  accoimting  practice 
to  accumidate  and  report  costs  on  CAS- 
covered  contracts,  i.e.,  a  cost 
accumulation  noncompliance. 

(b)  Noncompliant  cost  accounting 
practices  that  result  in  material 
increased  costs  to  the  Government 
require  correction  and  may  result  in 
contract  price  and/or  cost  adjustments 
as  specified  in  9903.406-3  for  a  cost 
estimating  noncompliance  or  9903.406- 
4  for  a  cost  accumulation 
noncompliance.  If  the  noncompliance 
requires  a  change  in  a  disclosed  or 
established  cost  accoimting  practice  that 
was  used  for  estimating  and  cost 
accumulation,  two  distinct  actions  are 
required,  one  to  resolve  the  cost 
estimating  noncompliance  in 
accordance  with  9903.406-3  and  one  to 
resolve  the  cost  accumulation 
noncompliance  in  accordance  with 
9903.406-4. 

(c)  Noncompliant  cost  accounting 
practices  that  do  not  result  in  material 
increased  cost  to  the  Government 
should  be  processed  as  an  immaterial 
noncompliance  in  accordance  with 
9903.406-5. 

9903.406**2    NonconipMnce 
(Mefmlnitioni  end  InttiMinQ  ttw,  cost 


(a)  When  a  Government  representative 
encounters  a  potential  noncompliance, 
the  representative  should,  after 
sufficient  discussion  with  the  contractor 
to  ensure  all  relevant  facts  are  known, 
immediately  issue  a  report  to  the 
cognizant  Federal  agency  official 
describing  the  cost  accounting  practice 
and  the  basis  for  the  opinion  of 
noncompliance.  The  representative's 
opinion  on  whether  correction  of  the 
potential  noncompliant  practice  would 
or  would  not  have  a  material  cost 
impact  on  existing  or  future  CAS- 
covered  contract  costs,  if  known,  shoidd 
also  be  expressed  in  the  report. 

(b)  The  cognizant  Federal  agency 
official  should  make  an  initial  finding  of 
compliance  or  noncompliance  and 
advise  the  cognizaqt  auditor  and 


contractor  in  a  timely  maimer  after  the 
receipt  of  the  audit  report  of  potential 
noncompliance. 

(c)  If  the  cognizant  Federal  agency 
official  makes  a  determination  of 
compliance,  no  further  action  is 
necessary  other  than  to  notify  the 
contractor  and  the  cognizant  auditor  of 
the  determination. 

(d)  If  an  initial  finding  of 
noncompliance  is  made,  the  cognizant 
Federal  agency  official  should 
immediately  notify  the  contractor  in 
writing  of  the  exact  nature  of  the 
noncompliance.  The  contractor  will 
either  agree  to  the  noncompliance 
determination,  or  disagree  and  submit 
reasons  why  the  existing  practices  are 
considered  to  be  compliant.  The 
contractor  shall  respond  by  a  date 
specified  by  the  cognizant  Federal 
agency  official  or  other  mutually 
agreeable  date. 

(e)  If  the  contractor  agrees  with  the 
initial  finding  of  noncompliance,  the 
contractor  shall  correct  the 
noncompliance  and  submit  a 
noncompliance  cost  impact  submission 
as  requested  by  the  cognizant  Federal 
agency  official. 

(f)  If  the  contractor  disagrees  with  the 
initial  noncompliance  finding,  the 
contractor  shall  provide  the  cognizant 
Federal  agency  official  with  reasons 
why  it  disagrees  with  the  initial  finding. 
The  cognizant  Federal  agency  official 
shall  evaluate  the  reasons  why  the 
contractor  considers  the  existing 
practice  to  be  compliant  and  again  make 
a  determination  of  compliance  or 
noncompliance,  and  notify  the 
contractor  and  auditor  in  writing.  If  the 
cognizant  Federal  agency  official  makes 
a  determination  of  compliance,  no 
further  action  is  necessary  other  than  to 
notify  the  contractor  and  auditor. 

(g)  Once  the  cognizant  Federal  agency 
official  reaches  a  final  position  that  a 
noncompliance  exists,  the  official  shall 
issue  a  final  determination  to  inform  the 
contractor  of  the  Government's  position 
and  that  failure  to  agree  will  constitute 
a  dispute  under  the  Disputes  provision 
included  in  each  affected  contract's  CAS 
contract  clause.  A  final  determination  of 
noncompliance  should  also  include  a 
request  for  corrective  action  and  a 


noncompliance  cost  impact  submission 
showing  the  impact  of  die 
noncompliance  on  CAS-covered 
contracts  and  subcontracts.  If  the 
contractor  agrees  with  the 
noncompliance  determination,  the 
procediues  in  paragraph  (e)  of  this 
subsection  shall  be  followed. 

(h)  If  the  cognizant  Federal  agency 
official  issues  an  initial  determination  of 
noncompliance  on  a  revised  accounting 
practice,  and  ultimately  determines  that 
the  practice  is  compliant,  the  revised 
cost  accounting  practice  should  be 
handled  in  accordance  with  the 
procedures  established  in  9903.405. 

(i)  Contractor  cost  impact 
submissions.  The  cognizant  Federal 
agency  official  shall  normally  request  a 
GDM  Settlement  Proposal  and  attempt 
to  resolve  the  noncompliance  without 
requiring  a  detailed  cost  impact 
proposal.  If  a  GDM  Settlement  Proposal 
is  not  adequately  supported,  or  cannot 
be  adequately  supported  by  the 
contractor,  the  cognizant  Federal  agency 
official  shall  request  a  detailed  cost 
impact  proposal  for  the  CAS-covered 
contracts  materially  affected  by  the 
noncompliance.  The  contractor's  cost 
impact  submission  shall  show  the 
impact  of  the  noncompliance  on  the 
affected  CAS-covered  contracts.  It  may 
be  in  a  format  that  is  similar  to  the  GDM 
Settlement  Proposal  shown  at  9903.405- 
4(a)(4),  the  detailed  cost  impact 
proposal  specified  at  9903.405-4(b)  or  it 
may  be  in  another  mutually  agreeable 
format.  The  chosen  format  must  result 
in  the  submission  of  cost  impact  data 
that  will  enable  the  cognizant  Federal 
agency  official  to  accomplish  the 
objectives  of  9903.406-3(c)  and  (d)  for  a 
cost  estimating  noncompliance  or  of 
9903.40&-4(c)  and  (d)  for  a  cost 
acciunulation  noncompliance.  The 
following  illustration  is  one  acceptable 
GDM  Settlement  Proposal  format  that 
may  be  used  for  a  noncompliant  action. 
The  illustrated  format  is  only  one 
example  of  a  noncompliance  cost 
impact  submission  and  does  not 
preclude  the  use  of  any  other  mutually 
agreeable  cost  impact  submission 
format. 
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SUMMARY  -  GDM  SETTLEMENT  PROPOSAL 

OF  TOTAL  COST  IMPACT  ON  ALL  COVERED  CONTRACTS 

AFFECTED  BY  A  COST  ESTIMATING  NONCOMPLIANCE 


CONTRACT  COST  AMOUNT 
NONCOMFLIANT      COMPLIANT 
HtACTICE  PRACTICE 

(1)  a) 

(A)  m 


DIFFERENCE 
COST 
IMPACT 

(A-B) 


PROPOSED 
ADJUSTMENT 
AMOUNTS 

(3) 


AGGREGATE 

F¥P 
TftM 
FH/CHF 
OTHER 
COST  TYPE 


CONTRACT 

(4) 

WP 

1. 

2. 

"ALL  OTHER" 

TOTAL 

T&M 

1.  - 

2. 

"ALL  OTHER" 

TOTAL 


iant  action. 


FPI/CPIF 

1. 

2. 

"ALL  OTHER" 

TOTAL 

ALL  OTHER  COST 

1. 

2. 

"ALL  OTHER" 

TOTAL 
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ImtnttdomtorukfttimatiagaoatcomfKaatoe: 

1. 

iBMrt  the  ciliHatod  coat  anoinis  dHit  rendted  firom  the  applic^^ 

MCSMtiqf  pnKlitt  and  wcf«  JDcludcd  in  the  cost  pn)pa8ai(s)  UMd  to  negotiate  tf^ 

price  of  afliBctodconlrads.  V  the  pnpoeed  cost  and  ncsotiated  contract  cost  were  matcriaUy 

dUTerait,  insert  the  negotiated  contract  cost  amount  that  resulted  from  the  application  of  the 

■oaooavlnnt  coat  aooountiag  pradice(s).  Include  the  estimated  cost  amounts  both  in  the 

^gr^Ble  and  for  indiridual  contracts  listed. 

2. 

firrt  the  esthnatwl  cost  amowds  (reoonstmcted  based  on  the  same  estimated  cost  le?cb  to 

be^  nroBoacd  (or  wfai?4Mrtfd.  if  the  ff«i™ft«fii  costs  based  on  the  wQwwpwipi^itnt  nrartirr  in  1 
abofc  we  bMad  on  a^otiated  coils)  if  ■  compliant  practice  had  been  used. 

3. 

Show  trtifff  proposed  for  a4iusliHHd  in  order  to  settle  the  cost  estimating  noncompliance.    1 
a^jusiminli  for  profit,  fee,  or  the  contracts'  incentive  proTisions. 

4. 

List  al  OMtracIs  that  were  matcfiany  orerstatcd  or  undentaled  as  a  result  of  usu«  the  cost 
fstimatii^  noeinimpliant  practice  based  on  the  lae  of  a  materiality  threshold,  i.e.  aU  contracts 
that  have  contract  prices  OTcrstated  or  understated  by  an  amount  in  excess  of  a  pacified 
tlnahold. 

S. 

Submit  a  separate  schedule  that  shows  the  amount  of  i^grcgate  increased  cost  actually  paid  by 
the  United  States  due  to  the  contract  prices  that  were  established  based  on  the  noncompUant 
practice;  and,  tte  contractor's  proposed  amounts,  induding  applicahle  iitferest,  to  be  paid  or 
otherwise  credtod  to  the  United  States  m  settlement  of  the  increased  cost  payments  received 
by  the  contractor. 

■UMQ  code  311»-01-C 

9903.406-3    Cost  Mtimattng 
noncompliancs. 

(a)  After  a  final  determination  of  a 
cost  estimating  noncompliance  is  issued 
by  the  cognizant  Federal  agency  official, 
the  contractor  shall  correct  the  practice 
by  changing  to  a  compliant  cost 
accounting  practice.  If  the  contractor 
believes  the  cost  impact  of  the 
noncompliance  is  obviously  immaterial, 
the  contractor  shall  submit  data 
demonstrating  the  immateriality.  If  the 
cognizant  Federal  agency  official  agrees 
that  the  noncompUance  does  not  result 
in  a  material  impact  on  CAS-covered 
contracts,  the  procediires  in  9903.406-5 
shall  be  followed.  Otherwise, 
paragraphs  (b)  through  (f)  of  this 
subsection  shall  be  followed. 

(b)  If  the  noncompliance  occurs 
because  the  cost  accounting  practice 
used  for  estimating  purposes  is  different 
than  the  disclosed  and  established  cost 
accounting  practice  used  for  cost 
accumulation  purposes,  and  the 
cognizant  Federal  agency  official  has 
found  the  cost  accimiulation  practice  to 


be  compliant,  the  contractor  shall  first 
correct  the  noncompliance  by  replacing 
the  noncompliant  practice  used  to 
estimate  costs  with  the  compUant  cost 
accounting  practice  used  to  accumulate 
and  report  actual  contract  costs.  Where 
a  previously  submitted  contract  cost 
proposal  based  on  the  noncompliant 
cost  estimating  practice  has  not  yet  been 
negotiated,  the  contractor  shall  also  take 
action  to  ensure  that  any  subsequent 
contract  cost  negotiations  of  such 
proposals  will  be  based  on  cost 
estimates  that  reflect  the  corrected  and 
compliant  cost  accounting  practice. 

(c)  Once  the  cognizant  Federal  agency 
official  determines  that  the  contractor's 
cost  accounting  practices  used  to 
estimate  and  accumulate  costs  will 
henceforth  be  consistent  and  compliant, 
the  cognizant  Federal  agency  official 
shall  request  the  contractor  to  submit  a 
noncompliance  cost  impact  submission 
(9903.406-2(1)),  for  CAS-covered 
contracts  that  were  negotiated  based  on 
the  noncompliant  practice.  The  cost 
impact  submission  will  show  the 
estimated  contract  cost  amoimts  that 


were  predicated  upon  the  application  of 
the  noncompliant  cost  accoimting 
practice,  by  contract  type,  and  the 
estimated  contract  cost  amounts  that 
would  have  resulted  had  the  compliant 
practice  been  used.  The  cognizant 
Federal  agency  official  may  establish 
contract  thresholds  so  that  any  contracts 
with  an  immaterial  cost  impact  may  be 
omitted  from  the  cost  impact 
submission.  The  cost  impact  submission 
shall  be  in  sufficient  detail  for  the 
cognizant  Federal  agency  official  to 
determine  whether: 

(1)  Any  individual  contracts  are 
significandy  overstated  or  imderstated 
as  a  result  of  the  estimating 
noncompliance; 

(2)  The  affected  CAS-covered  contract 
prices,  by  contract  type,  are,  in  the 
aggregate  materially  overstated;  and 

(3)  Any  net  increased  costs  were  paid 
imder  CAS-covered  contracts  as  a  result 
of  the  noncompliant  practice,  and  if  so, 
the  period  of  overpayment. 

(d)  The  cognizant  Federal  agency 
official  should  use  the  materiality 
guidelines  established  in  9903.305  and 
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99031'  t04  to  detennine  whether  any 
individual  contract  price  adjustments, 
or  adjustments  for  the  net  overstatement 
or  ui  derstatement  of  contract  amounts 
by  cc  i^tract  type,  due  to  use  of  the 
noncqmpliant  practice  are  warranted. 
Adjuistments  should  be  limited  to 


amouni 


is  that  are  material.  In  no  case 


shall  the  Government  recover  costs 
greater  than  the  increased  costs,  in  the 
aggregate,  on  the  relevant  contracts. 
While  individual  contract  prices, 
including  cost  ceilings  or  target  costs,  as 
applicable,  may  be  increased  as  well  as 
decreased  to  resolve  an  estimating 
noncompliance,  the  aggregate  value  of 


all  contracts  affected  by  the  estimating 
noncompliance  shall  not  be  increased. 
The  following  schedule  illustrates  how 
to  determine  the  contract  price 
adjustments  to  be  required. 

BILUNG  CODE  3110-01-U 


Contract  Price  AiUustniaits 
For  An  Estimatiqg  Noncompliance 


Chaqge  In  Contract  Cost 
Estimate  By  Contract  Type 

Due  To  The  Nnnmmplfa.^ 
yiwHY-friwI        Fiim-Fixed-Price 


huwtr 

(2) 


Higlwr 

(1) 


(1) 


a) 


Lower 

C2) 


Lower 
0) 


Higlier 
(1) 


ffigher 
(1) 


Actions  To  Be  Taken 


No  contract  price  a4iustnients  are  required 

since  there  are  no  increased  costs  to  the  GOTcmment  and 

upward  price  adjustments,  in'tiie  aggregate,  are  not 

pcnnitted. 

Acyust  flexibly  priced  contract  cost  ceilings  or 
taiget  costs  down  to  recover  increased  cost  to  Government. 
Limit  FFP  upward  price  atUustments  to  amount  of 
flcnUy-priced  downward  price  adjustments. 

Adjust  FFP  and  flexibly-priced  contract 

cciliqg  or  taifet  prices  downward  by  the  amount  of  the 

increased  cost  to  the  GoTenmcnL 

Adjust  FTP  prices  downward  to  recover  the 
increased  cost  to  the  Government.  Limit  upward  adjustments 
on  flcadUy-prioed  contracts  to  amount  of  downward 
a4justments  on  FFP  contracts. 


(1) 
to  the 


iadkates  the  cstimafed  costs  submitied  in  the  contract  cost  proposal  were  higher, 
of  a  noncompiiant  cost  accounting  practice  to  estimate  die  proposed  contract 
cost  to  the  GoTcnmait. 


(2)  "Lower"  indkatcs  that  the 
,  doe  to  the  contractors  use  of  a 


in  the  coirtract  cost  proposal  were 
practice  to  estimate  the  proposed  contract  costs. 


BHJJNQi^OOE  3110-01-C 

9903.40&-4    Cost  accumulation 
noncoiaplianc*. 

(a)  After  a  final  determination  of  a 
cost  accumulation  noncompliance  is 
issued  by  the  cognizant  Federal  agency 
officii  the  contractor  shall  correct  the 
practipe  by  changing  to  a  compliant  cost 
accou|ijting  practice.  If  the  contractor 
believfis  the  cost  impact  of  the 


noncompliance  is  obviously  immaterial, 
the  contractor  shall  submit  data 
demonstrating  the  immateriality.  If  the 
cognizant  Federal  agency  official  agrees 
the  noncompliance  does  not  result  in  a 
material  impact  on  Government 
contracts,  the  procedures  in  9903.406-5 
shall  be  followed.  Otherwise, 
paragraphs  (b)  through  (e)  of  this 
subsection  shall  be  followed. 


(b)  Once  the  corrective  action  has 
been  implemented,  and  the  cognizant 
Federal  agency  official  has  determined 
that  the  accounting  change,  if  any, 
meets  the  test  of  adequacy  and 
compliance,  the  cognizant  Federal 
agency  official  will  request  the 
contractor  to  submit  a  noncompliance 
cost  impact  submission  (9903.406-2(1)). 
The  submission  shall  identify  the  cost 
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impact  on  CAS-covered  contracts  and 
any  increased  costs  paid  as  a  result  of 
the  cost  accumidation  noncompliance. 
Although  overpayments  due  to  cost 
accimiulation  noncompliances  are 
generally  recovered  when  the  actual 
costs  are  adjusted  to  reflect  a  compliant 
practice  (except  for  closed  contracts), 
the  cost  impact  submission  must  show 
the  total  overpayments  made  by  the 
United  States  during  the  period  of 
noncompliance,  so  that  the  proper 
interest  amount  can  be  calculated  and 
recovered  as  required  by  paragraph  (d) 
of  this  subsection. 

(c)  The  level  of  detail  to  be  submitted 
with  a  cost  impact  submission  for  a  cost 
accumulation  noncompliance  will  vary 
with  the  drciunstances.  Normally,  the 
cost  impact  submission  will  identify  the 
aggregate  costs  by  contract  type  that 
were  acounulated  under  the 
noncompliant  cost  accounting  practice 
and  the  costs  that  would  have  been 
accumulated  if  the  compliant  cost 
accounting  practice  had  been  applied 
from  the  time  the  noncompliant  practice 
was  first  applied  until  the  date  the 
noncompliant  practice  was  replaced 
with  a  compliant  practice.  The  cost 
impact  submission  for  a  cost 
accumulation  noncompliance  is 
primarily  used  by  the  cognizant  Federal 
agency  official  to  determine  if,  and  to 
what  extent,  increased  costs  were  paid 
in  the  aggregate  on  covered  contracts 
during  the  period  of  noncompliance. 
The  level  of  detail  required  to 
adequately  support  this  determination 
should  be  based  on  discussions  between 
the  contractor  and  the  cognizant  Federal 
agency  official,  with  assistance  from  the 
auditor,  and  included  in  the  cognizant 
Federal  agency's  official  request  for  the 
cost  impact  submission. 

(d)  Interest  applicable  to  the  increased 
costs  paid  to  the  contractor  as  a  result 
of  the  noncompliance  shall  be 
computed  at  the  annual  rate  established 
under  section  6621(a)(2)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
6621(a)(2))  for  such  period,  from  the 
time  the  payments  by  the  United  States 
were  made  to  the  time  the  increased 
cost  payments  are  recovered. 

(e)  Negotiation  and  resolution  of  the 
cost  impact  should  be  accomplished  in 
accordance  with  9903.405-5(a). 

9803.406-5    hnmatMlal  noncompllanc**. 

If  a  noncompliance  cost  impact  is  not 
material  in  the  aggregate,  the  cognizant 
Federal  agency  official  shall  notify  the 
contractor  in  writing  that: 

(a)  The  practice  is  noncompliant  via 

a  final  determination  of  noncompliance; 

(b)  Corrective  action  should  be  taken; 
and 


(c)  If  the  noncompliant  practice 
subsequently  results  in  materially 
increased  costs  to  the  Government, 
action  will  be  taken  to  recover  the 
increased  costs  plus  applicable  interest. 

9903.407    INustratkms. 

The  following  illustrations  are  not 
intended  to  cover  all  possible  situations, 
but  rather  to  provide  some  guidelines  in 
applying  the  procedures  specified  in 
9903.405  and  9903.406.  The 
illustrations  are  intended  to  be 
considered  only  as  examples.  In  actual 
cases,  the  individual  circumstances 
need  to  be  reviewed  and  considered  to 
ensiire  equity  for  both  parties. 

9903.407-1    Cttang*  in  cost  accounting 
pfMcUcc    NiuibiUuns. 

(a)  Notification.  (1)  The  contractor 
provides  notification  of  a  change  in  cost 
accounting  practice  in  April  with  a 
proposed  retroactive  applicability  date 
of  the  beginning  of  the  current  year.  In 
accordance  with  9903.405-2(c),  the 
contractor  provides  rationale  for  the 
beginning  of  the  current  year 
applicability  date.  The  cognizant 
Federal  agency  official  approves  of  the 
proposed  applicability  date  (9903.405- 
3(d)).  After  determination  of  adequacy 
and  compliance,  the  cognizant  Federal 
agency  official  requests  a  GDM 
Settlement  Proposal  for  contracts 
negotiated  based  on  the  previous 
accounting  practice,  including  those 
negotiated  after  the  applicability  date  of 
the  change. 

(2)  The  contractor  provides 
notification  of  a  voluntary  change  in 
cost  accounting  practice  in  June  with  a 
planned  retroactive  applicability  date  of 
the  beginning  of  the  current  year.  The 
cognizant  Federal  agency  official  finds 
that  the  rationale  for  the  retroactive 
applicability  date  does  not  justify 
retroactive  implementation  (9903.405- 
3(d)).  The  contractor  is  informed  that  for 
cost  accimiulation  purposes  the  new 
practice  can  be  applied  no  earlier  than 
60  days  after  the  contractor's 
notification  of  the  accounting  change, 
and  that  a  retroactive  ^plicability  date 
will  result  in  a  noncompliance  with 
disclosed  practices  and  disallowance  of 
any  resulting  increased  costs.  The 
contractor  notifies  the  cognizant  Federal 
agency  official  that,  to  avoid  a 
noncompliance  condition,  it  will  change 
the  applicability  date  to  the  beginning  of 
its  next  cost  accounting  period. 

(b)  GDM  Settlement  Proposal.  (1)  In 
accordance  with  9903.405-3(1),  the 
cognizant  Federal  agency  official 
requests  a  GDM  Settlement  Proposal  by 
contract  type,  which  would  include  the 
impact  on  a  sufficient  number  of 
contracts  of  each  contract  type  to 


negotiate  the  impact  of  a  change  in  cost 
accounting  practice.  The  contractor 
supports  the  GDM  Settlement  Proposal 
by  using  a  contract  cost  profile  which 
shows  &e  percentage  of  the  three  year 
forward  pricing  rate  base  data  which 
consists  of  existing  CAS-covered 
contracts  subject  to  adjustment,  and  the 
percentage  of  the  CAS-covered  contracts 
subject  to  adjustment  for  each  contract 
type.  No  contracts  other  than  some  of 
the  individual  contracts  submitted  with 
the  GDM  Settlement  Proposal  extend 
out  beyond  the  three  year  period.  The 
cognizant  Federal  agency  official,  with 
the  assistance  of  the  auditor  and  using 
the  GDM  Settlement  Proposal 
individual  contract  data,  determines 
that  the  general  dollar  magnitude 
estimate  developed  by  the  contrartOT 
reasonably  approximates  the  aggregate 
impact,  by  contract  type,  of  the 
accoimting  change  on  contracts  subject 
to  adjustment,  i.e.,  contracts  negotiated 
based  on  the  previous  practice.  Pursuant 
to  d903.405-4(a)(6),  the  Government 
and  contractor  resolve  the  impact 
without  a  detailed  cost  impact  proposal. 

(2)  The  contractor  reports  a  change  in 
accounting  practice  which  changes  a 
direct  cost  element  to  an  indirect 
expense.  The  cognizant  Federal  agency- 
official,  with  the  assistance  of  the 
auditor,  determines  that  the  GDM 
Settlement  Proposal  data  submitted  by 
the  contractor  does  not  adequately 
support  the  aggregate  cost  impact,  by 
contract  type,  of  the  change  in 
accounting  practice.  Therefore,  in 
accordance  with  9903.405-4(b)(l)  and 
(2),  the  cognizant  Federal  agency  official 
requests  a  detailed  cost  impact  proposal 
to  include  a  sufficient  number  of 
contracts,  by  contract  type,  to  resolve 
the  cost  impact. 

(3)  The  contractor  submits  a  GDM 
Settlement  Proposal  which  includes 
several  contracts  of  each  contract  type 
showing  the  cost  impact  of  the  change 
in  accounting  practice.  The  impact  is 
developed  by  computing  the  difference 
in  the  estimate-to-complete  on  these 
contracts  using  the  old  and  new 
accounting  practices.  The  cost  impact 
settlement  proposal  includes  all 
contracts  that  have  a  cost  impact  in 
excess  of  $1,000,000.  The  cognizant 
Federal  agency  official  determines  that 
the  cost  impact  on  each  submitted 
contract  was  accurately  computed.  In 
accordance  with  9903.405-4(a)(6),  the 
cognizant  Federal  agency  official 
decides  that,  based  on  the 
dramistances,  contracts  having  an 
impact  in  excess  of  $500,000  are 
si^iificant  enough  to  require 
adjustment.  The  cognizant  Federal 
agency  official  requests  the  contractor  to 
submit  a  revised  GDM  Settlement 
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Propo  I  il  that  includes  contracts  having 
an  im]  >  ict  in  excess  of  $500,000  so  that 
the  cost  impact  can  be  resolved  without 
a  detailed  cost  impact  proposal.  The 
cost  impact  is  ultimately  negotiated 
based  iqn  the  contractor's  revised  GDM 
Settlement  Proposal. 

(4)  '^p.e  same  situation  described  in 
paragraph  (b)(3)  of  this  subsection 
occur^  9xcept  that  the  aggregate  impact 
by  coi^tiract  type  in  the  GDM  Settlement 
Propo^il  can  not  be  reconciled  with  the 

ite  net  impact  of  the  individual 
1  by  contract  type  submitted 
I  proposal.  In  accordance  with 
i5-4(a)(5),  the  cognizant  Federal 
agency  official  requests  a  detailed  cost 
impact  proposal  to  include  a  sufficient 
numb^^  of  contracts  by  contract  type  to 
resolvf  Ithe  cost  impart. 

(5)  After  reviewing  the  GDM 
Settleinent  Proposal  for  a  change  in  a 
cost  allocation  practice,  the  cognizant 
Federal  agency  official  decides  in 
accordance  with  9903.405-4(a)(7)  that, 
due  to  materiality,  no  additional  data  is 
needed  and  no  contract  price  or  cost 
adiust$)ents  are  warranted. 

(c)  Entailed  cost  impjact  proposal.  (1) 
In  accp^dance  with  9903.405-4(b)(2). 
the  co^^izant  Federal  agency  official 
submiUi  a  written  request  for  a  detailed 
cost  impact  proposal  to  include  all 
contracts  with  an  estimate-to-complete 
based  pn  the  old  practice  in  excess  of 
$5,OOOL0OO  summarized  by  contract 
type.  Alter  evaluation  of  the  detailed 
cost  inii)act  proposal,  the  cognizant 
Federal  agency  official  determines 
whether  contract  price  and/or  cost 
adjustments  are  required  in  accordance 
with  9W)3.405-5(c). 

(2)  [Reserved] 

(d)  Offset  Process.  (1)  In  analyzing  the 
contrae^ior's  cost  impact  proposal,  the 
cogniz^iit  Federal  agency  official 
determiihes  that  one  firm-fixed-price 
contraqt  is  the  only  contract  that 
exceedSi  the  threshold  established  for 
contradlj  price  adjustment  purposes.  The 
impact!  <>n  that  contract  is  a  reduced 
allocati(>n  of  $1,000,000,  requiring  a 
downward  adjustment  to  the  contract 
price.  When  the  cognizant  Federal 
agency! official  applies  the  offset  process 
to  all  other  firm-fbced-price  contracts 
subject!  ^o  adjustment  by  combining  the 
increases  and  decreases,  the  result  is  a 
higher  allocation  in  the  aggregate 
amount  of  $400,000  on  all  other  firm- 
fixed-prtce  contracts.  Although  no 
individual  contracts  making  up  this 
aggregajt^  amount  exceed  the  established 
thresht^ld,  the  cognizant  Federal  agency 
official i^ecides,  in  accordance  wi& 
9903.4(iS-5(c){5),  that  to  achieve  equity, 
an  upward  adjustment  in  the  amount  of 
$400,000  is  warranted.  Rather  than 
offset  this  amount  against  the  one 


'contract  exceeding  the  individual 
contract  cost  impact  threshold,  the 
cognizant  Federal  agency  official,  in 
accordance  with  9903.405-5(b)(3), 
selects  two  firm-fixed-price  contracts  for 
upward  adjustment,  in  addition  to  the 
$1,000,000  downward  adjustment  to  the 
contract  exceeding  the  threshold. 

(2)  The  same  situation  exists  as 
described  in  paragraph  (d)(1)  of  this 
subsection  except  that  the  cost  impact 
on  the  one  individual  firm-fixed-price 
contract  has  a  cost  impact  showing  a 
reduced  allocation  of  $10,000,000 
which  significantly  exceeds  the 
individual  contract  threshold 
established.  The  cognizant  Federal 
agency  official  decides  to  offset  the 
$400,000  impact  on  the  "all  other" 
contracts  against  the  impact  on  the 
contract  exceeding  the  threshold  and 
makes  a  downward  adjustment  of 
$9,600,000  thereby  reducing  the  number 
of  contracts  requiring  adjustment,  while 
still  following  the  provisions  of 
9903.405-5(b)(3). 

(3)  The  contractor  makes 
simultaneous  accounting  practice 
changes  at  three  of  its  business  units  at 
the  direction  of  the  next  higher  tier 
home  office.  The  cognizant  Federal 
agency  official  at  the  home  office 
segment  decides  to  handle  this  change 
as  a  voluntary  change  which  cannot 
result  in  increased  costs  paid  by  the 
Uaited  States.  Business  Unit  A  has  a 
cost  impact  on  contracts  subject  to 
adjustment  which  results  in  a  higher 
level  of  costs  on  flexibly-priced 
contracts  of  $1,000,000  in  excess  of  the 
lower  level  of  costs  on  firm-fixed-price 
contracts.  The  impact  on  flexibly-priced 
contracts  at  Business  Unit  B  and 
Business  Unit  C  is  a  combined  lesser 
allocation  of  costs  of  $1,200,000  in 
excess  of  the  higher  level  of  costs  on 
firm-fixed-price  contracts,  resulting  in 
net  decreased  costs  on  Government 
flexibly-priced  contracts  at  the  three 
business  units.  To  demonstrate  that  the 
accounting  change  did  not  result  in 
aggregate  increased  costs  to  the 
Government,  the  contractor  submits  a 
consolidated  GDM  Settlement  Proposal 
for  the  three  business  units  at  the  home 
office  level.  As  a  result  of  considering 
the  aggregate  impact  at  the  three 
business  units  at  the  home  office  level, 
the  cognizant  Federal  agency  official,  in 
accordance  with  9903.405-5(b)(6),  takes 
no  action  to  preclude  the  increased 
costs  on  flexibly-priced  contracts  at 
Business  Unit  A.  Individual  contracts  at 
each  business  unit  that  had  cost  impacts 
exceeding  established  thresholds  were 
adjusted  upward  or  downward,  as 
appropriate,  for  the  amount  of  the  cost 
impact  in  accordance  wdth  9903.405- 
5(c)(2)(i). 


(4)  After  determining  the  individual 
contracts  subject  to  adjustment  where 
the  cost  impact  exceeded  the 
established  threshold  for  a  change  in  an 
actuarial  cost  method  for  computing 
pension  costs,  the  contractor  computes 
an  aggregate  impact  for  "all  other 
contracts"  amounting  to  $1,000,000  of 
lesser  allocation  of  costs  for  flexibly- 
priced  contracts  and  $1,200,000  of 
lesser  allocation  of  costs  on  firm-fixed- 
price  contracts.  The  cognizant  Federal 
agency  official  considers  these  amounts 
significant  enough  to  warrant  an 
adjustment.  Since  the  impact  on  the 
flexibly-priced  contracts  represents 
decreased  costs  to  the  Government  and 
the  impact  on  the  firm-fixed-price 
contract  represents  increased  costs  to 
the  Government,  the  contractor  asks  the 
cognizant  Federal  agency  official  to 
offset  the  increases  and  decreases  and 
make  a  downward  adjustment  on  the 
fixed-price  contracts  for  only  $200,000. 
The  cognizant  Federal  agency  official 
determines  that  b)ij doing  this,  the  cost 
to  the  Government  of  a  lesser  pension 
cost  paid  of  $1,200,000  would  be 
materially  different  than  if  the 
individual  contracts  making  up  these 
aggregate  amounts  had  been 
individually  adjusted  downward 
resulting  in  a  lesser  cost  paid  of 
$2,200,000  (the  sum  of  the  $1,000,000 
cost  impact  on  the  flexibly-priced 
contract  and  the  $1,200,000  cost  impact 
on  th^  fixed-priced  contract).  Therefore 
the  contractor's  proposed  resolution 
would  not  result  in  the  same  aggregate 
cost  impact  as  the  amount  that  would 
result  from  adjustment  of  individual 
contracts.  To  achieve  the  desired  result, 
the  cognizant  Federal  agency  official,  in 
accordance  with  9903.405-5(b)  (1)  and 
(2),  selects  a  number  of  high  dollar 
contracts  and  adjusts  flexibly-priced 
contracts  downward  by  $1,000,000  and 
firm-fixed-price  contracts  downward  by 
$1,200,000.  In  accordance  with 
9903.405-5(a)(2).  an  alternative 
technique,  in  lieu  of  adjusting  contract 
prices,  which  achieves  the  same  result 
of  lesser  cost  paid  of  $2,200,000  could 
also  have  been  used  for  the  aggregate 
"all  other  contract"  cost  impact 
adjustment. 

(e)  Contract  price  and  cost 
adjustments.  (1)  After  considering  the 
materiality  criteria  in  9903.305.  the 
cognizant  Federal  agency  official 
decides  that  only  contracts  that  have  an 
impact  that  exceeds  both  $500,000  and 
.5%  of  the  contract  value  will  be  subject 
to  adjustment  based  on  the  impact  of  the 
accounting  change.  Of  the  individual 
contracts  submitted  with  the  GDM 
Settlement  Proposal,  only  nine  contracts 
exceed  this  threshold.  The  aggregate 
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impact  of  all  other  contracts  by  contract 
type  is  considered  insignificant.  In 
accordance  with  9903.405-5(c)(4),  the 
cognizant  Federal  agency  official 
resolves  the  cost  impact  by  adjusting 
only  those  contracts  that  exceed  the 
individual  contract  cost  impact 
threshold,  and  making  no  other 
adjustments,  without  the  need  for  a 
detailed  cost  impact  proposal. 

(2)  The  same  situation  described  in 
paragraph  (e)(1)  of  this  subsection 
occurs  except  that  the  aggregate  amount 
for  all  other  contracts  not  exceeding  the 
established  individual  contract  cost 
impact  threshold  is  considered 
significant  enough  by  the  Government 
to  warrant  adjustment.  The  Government 
had  established  $500,000  as  the  "all 
other  contract"  threshold.  The  cognizant 
Federal  agency  official  selects  two  of  the 
largest  contracts  that  do  not  exceed  the 
threshold,  for  each  contract  type,  for 
adjustment  in  the  amount  of  the 
aggregate  "all  other  contract"  impact.  In 
order  to  avoid  additional  contract  price 
adjustment  action,  the  contractor,  in 
accordance  with  9903.405-5(a)(2), 
proposes  an  alternative  adjustment 
technique  to  resolve  the  aggregate  "all 
other  contract"  impact  amount.  The 
cognizant  Federal  agency  official 
determines  that  the  proposed  alternative 
adjustment  technique  accomplishes  the 
same  approximate  result  as  adjusting 
the  two  selected  contracts.  The 
cognizant  Federal  agency  official,  in 
accordance  with  9903.405-5(c)(3). 
agrees  to  u^  the  alternative  technique, 
in  addition  to  adjusting  the  individual 
contracts  that  exceed  the  threshold,  to 
resolve  the  impact  of  the  change  in  cost 
accoimting  practice. 

(f)  Increased  cost.  (1)  In  analyzing  the 
contractor's  cost  impact  proposal,  tibe 
cognizant  Federal  agency  official 
determines  that  only  two  firm-fixed- 
price  contracts  exceed  the  threshold  for 


contract  price  adjustment  purposes.  All 
other  amounts  related  to  the  cost  impact 
are  considered  inunaterial.  The  change 
is  a  volimtary  change,  i.e.,  the  no 
increased  cost  limitation  applies.  The 
impact  on  the  two  contracts  are  a  lower 
allocation  of  costs  in  the  amoimt  of 
$1,000,000  for  contract  A  and  a  higher 
allocation  of  costs  of  $2,000,000  for 
contract  B.  In  order  to  preclude 
increased  costs  paid  by  the  United 
States  as  a  result  of  the  change,  the 
cognizant  Federal  agency  official,  in 
accordance  with  9903.405-5(d)(4), 
adjusts  Contract  A  downward  by  „ 
$1,000,000,  and  limits  the  upward 
adjustment  on  Contract  B  to  $1,000,000. 
This  action  adjusts  the  contracts  to 
reflect  the  impact  of  the  change  to  the 
maximiun  extent  possible,  while 
precluding  a  higher  level  of  costs  being 
paid  by  the  United  States. 

(2)  The  same  situation  described  in 
paragraph  (f)(1)  of  this  subsection 
occurs  except  that  contract  B  is  a  CPFF 
contract.  In  accordance  with  9903.405- 
5(d)(4),  the  cognizant  Federal  agency 
official  adjusts  the  firm-fixed-price 
contract  downward  by  $1,000,000,  and 
the  estimated  contract  cost  ceiling  on 
the  CPFF  contract  upward  by 
$1,000,000.  In  accordance  with 
9903.405-5(d)(l),  action  must  be  taken 
to  preclude  the  additional  $1,000,000  of 
increased  cost  on  the  CPFF  contract.  An 
appropriate  adjustment  technique  is  ^ 
used  to  preclude  the  pajrment  of  the 
additional  $1,000,000  of  increased  costs 
in  accordance  with  9903.405-5(d)(4). 

(3)  After  analyzing  the  contractor's 
GDM  Settlement  Proposal  for  a 
volimtary  change,  the  cognizant  Federal 
agency  official  determines  that  five 
contracts  exceed  the  threshold 
established  for  contract  price 
adjustment  purposes.  The  cost  impact 
on  all  other  contracts,  both  individually 
and  in  the  aggregate,  is  considered 


insignificant.  The  five  contracts 
requiring  adjustment  are  3  firm-fixed- 
price  contracts  and  2  CPFF  contracts. 
The  total  impact  on  the  3  firm-fixed- 
price  contracts  is  a  lower  allocation  of 
costs  amounting  to  $3,000,000.  The  total 
impact  on  the  2  CPFF  contracts  is  a 
hi^er  allocation  of  costs  of  $2,000,000. 
The  cognizant  Federal  agency  official 
adjusts  the  contracts  upward  and 
downward  for  the  amount  of  the  impact. 
In  accordance  with  9903.405-5(d)(l) 
and  (3),  no  further  action  is  needed  to 
preclude  increased  costs  paid,  since  the 
impact  to  the  Government  after  contract 
price  adjustments  are  made  is  a  lesser 
cost  paid  in  the  amount  of  $1,000,000. 

(g)  GDM  Settlement  Proposal  based  on 
contractor  cost  model  and  profile.  (1) 
The  contractor  has  developed  a  cost 
model  and  profile  which  is  used  for  the 
GDM  Settlement  Proposal.  The  cost 
model  and  profile  data  are  updated 
whenever  circiunstances  change  and 
dictate  revision  to  the  data. 

(2)  For  a  volimtary  accounting  change, 
the  contractor's  cost  model  and  profile 
is  based  on  same  three  year  forecast  of 
direct  and  indirect  cost  data  that 
supports  the  contractor's  forward 
pricing  rates  used  to  estimate  indirect 
costs  in  price  proposals.  The  profile 
shows  that  80%  of  the  forecasted 
allocation  base  amounts  in  year  1  are 
comprised  of  existing  covered  contracts 
subject  to  adjustment,  50%  of  the 
amounts  in  year  2  are  comprised  of 
existing  covered  contracts  subject  to 
adjustment,  and  20%  of  the  amounts  in 
year  3  are  comprised  of  existing  covered 
contracts  subject  to  adjustment.  Of  the 
amounts  applicable  to  CAS-covered 
contracts  subject  to  adjustment,  the 
contractor's  cost  model  and  profile 
shows  the  following  breakdown  by 
contract  type: 
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(3) '  "he  voluntary  accounting  change, 
which!  the  cognizant  Federal  agency 
official  has  determined  to  be  adequate 
and  ciompliant,  results  in  a  transfer  of  a 
$5  million  activity  from  the  G&A  pool 
to  the  overhead  pool.  The  cognizant 
Fedei^  agency  official  has  detennined 
that  c^y  individual  contracts  that  have 


a  cost  impact  in  excess  of  $100,000  will 
be  considered  for  adjustment,  provided 
that  the  impact  exceeds  .5%  of  the 
contract  value.  The  cognizant  Federal 
agency  official  has  also  determined  that 
$500,000  will  be  the  adjustment 
threshold  for  the  "all  other  contracts" 
amounts  by  contract  type.  To  support 


the  GDM  Settlement  Proposal,  4he 
contractor  includes  three  (3)  contracts 
having  the  largest  estiraate-to-complete, 
by  contract  type.  Based  on  the  cost 
model  and  profile  the  contractor 
computes  the  following  general  dollar 
magnitude  impact  by  contract  type: 


CnF/FPI 


Y«f1 

laioi 


•    77 

110 

11891 


Y««3 

•    (41 
43 

(181 


Aggr«o«ta 
Impact  * 

$    315 
378 

181 7) 


i  ) 


■■ocsiNn  Of 


(4)  The  aggregate  impact  amoimts 
show  I  i  higher  allocation  of  $693,000  on 
flexitilkr-priced  contracts  and  a  lesser 
allocation  of  $517,000  on  firm-fixed- 
price  qontracts.  Only  one  contract  of 
each  contract  type  submitted  with  the 
GDM  Settlement  Proposal  exceeds  the 
threshold  established.  Kl  is  a  CPFF 
contract  with  an  impact  of  a  higher 
allocation  of  $200,000.  K2  is  a  CPIF 
contrifct  having  an  impact  of  a  higher 
allocation  of  $300,000.  And,  K3  is  an 
FFP  contract  having  an  impact  of  a 
lesser  allocation  of  $400,000.  After 
dedui^png  the  impact  of  the  three 
contritts  exceeding  the  threshold,  the 
"all  oftier  contracts"  amoimts  are  a 
highe^jallocation  of  $115,000  for  CPFF 
contrfttts,  a  higher  allocation  of  $78,000 
for  incentive  type  contracts,  and  a  lesser 
allocalt^on  of  $117,000  for  FFP  contracts. 

(5)  Sjince  the  "all  other  contracts" 
amounts  are  less  than  the  threshold  for 
each  c6ntract  type,  the  cognizant 
Federal  agency  official  requires  no 
adjustments  for  these  amounts.  The 
cognittnt  Federal  agency  official  adjusts 
the  Ftp  contract  downward  by  $400,000 
to  preclude  the  increased  costs  on  this 
contr^ipt.  Because  this  is  a  voluntary 
changl^  with  no  increased  costs  to  be 
paid  qy  the  Government,  the  upward 

aents  to  the  flexibly-priced 
must  be  limited  to  $400,000. 
It  Federal  official  decides  to 

le  target  cost  on  the  CPIF 
contract  upward  by  $300,000,  with  an 
appropriate  upward  adjustment  of  the 
target  ifee,  in  order  to  avoid  distortions 
of  conittact  incentive  provisions  based 
on  th^  bstimated  higher  allocation  of 
costs  (9903.405-5(b)(5)).  The  cognizant 
Federd  agency  official  then  limits  the 
upwatd  adjustment  to  the  CPFF  contract 
to  $100,000.  Action  must  also  be  taken 
to  preclude  payment  of  the  additional 


$100,000  of  costs  on  the  CPFF  contract 
in  accordance  with  9903.405-5(d)(4). 

(h)  Desirable  change  determination.  A 
contractor  provides  notification  of  a 
proposed  voluntary  change  in  cost 
accounting  practice  and  requests  a 
cognizant  Federal  agency  official 
determination  that  the  change  is 
desirable  and  not  detrimental  to  the 
Government.  The  request  is  supported 
with  data  that  demonstrates  that 
aggregate  cost  accumulations  for 
existing  flexibly  priced  CAS-eovered 
contracts  and  reasonably  predictable 
future  CAS-covered  contracts  will 
decrease  after  the  planned  management 
changes  are  implemented.  The  cost 
impact  of  the  practice  change  on  all 
existing  individual  CAS-covered 
contracts  (i.e.,  shifts  in  accumulated 
contract  costs  attributable  to  the  practice 
change)  results  in  $500,000  of  increased 
cost  to  the  Government.  There  are 
expected  cost  reductions  of  $200,000  on 
future  CAS-covered  contracts.  The 
cognizant  Federal  agency  official 
determines  that  there  is  a  continuing 
long-term  relationship  with  the 
contractor  and  that,  after  the  change  is 
made,  there  is  a  reasonably  predictable 
expectation  that  the  estimated  costs  of 
anticipated  future  CAS-covered 
contracts,  as  reflected  in  the  contractor's 
forecasted  business  base  used  to 
develop  the  projected  indirect  cost  rates 
applied  in  contract  cost  proposals,  will 
be  lower  than  the  estimated  future 
contract  costs  that  would  result  if  the 
voluntary  change  were  not  made.  In 
accordance  with  9903.201-7(d),  the 
cognizant  Federal  agency  official 
determines  the  voluntary  change  is 
desirable  and  not  detrimental  to  the 
Government  and  provides  equitable 
adjustments  in  the  aggregate  amoimt  of 
$200,000  to  resolve  the  increased  costs 


on  existing  CAS-covered  contracts 
caused  by  the  voluntary  change. 

9903.407-2    Noncompliance  illustrations. 

(a)  Estimating  noncompliance.  (1)  The 
cognizant  Federal  agency  official 
determines  that  a  cost  accounting 
practice  that  the  contractor  has  used  for 
estimating  and  negotiating  costs  on 
CAS-covered  contracts  is  noncompliant 
with  an  applicable  Cost  Accounting 
Standard.  The  practice  is  also  different 
than  the  compliant,  disclosed  and 
established  practice  used  for  cost 
accumulation  piuposes.  Therefore,  the 
impact  of  the  noncompliance  only 
affects  negotiated  contract  amounts 
under  which  the  contractor  used  the 
noncompliant  practice  to  estimate 
contract  costs  and  any  outstanding  cost 
proposals  not  yet  negotiated.  The 
cognizant  Federal  agency  official  directs 
the  contractor  to  change  its  estimating 
practices  so  that  costs  will  be  estimated, 
accumulated  and  reported  consistently 
based  on  the  contractor's  established 
cost  accounting  practices,  and  not  use  as 
a  basis  for  the  negotiation  of  contract 
prices  any  previously  submitted 
contract  cost  estimates  which  were 
predicated  on  the  noncompliant  cost 
accounting  practice.  The  cognizant 
Federal  agency  official  then  proceeds  to 
request  a  cost  impact  submission  for  the 
impact  of  the  noncompliant  practice  on 
covered  contracts,  as  well  as  the  amount 
of  the  increased  costs  paid  as  a  result  of 
the  noncompliance.  In  accordance  with 
9903.406-3(d),  the  cognizant  Federal  . 
agency  official  determines  that  the 
impact  on  contracts  valued  at  less  than 
$10,000,000  would  be  immaterial,  and 
limits  the  cost  impact  submission  to 
contracts  of  $10,000,000  or  more  in 
amount.  The  contractor's  cost  impact 
submission  shows  that  the  contract 
amoimts  are  overstated  (in  the 
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aggregate)  by  a  significant  amount  due 
to  use  of  the  noncompliant  practice.  The 
contracts  are  adjusted  downward  in  the 
aggregate  to  reflect  use  of  the  compliant 
practice.  Of  the  total  amount  of  the 
overstatement  in  contract  prices,  the 
cognizant  Federal  agency  official 
determines  that  50  percent  had  been 
paid  as  of  the  date  of  the  adjustment  of 
the  contract  values.  The  cognizant 
Federal  agency  official,  with  the 
assistance  of  the  auditor,  computes  and 
recovers  intnest  applicable  to  the 
increased  costs  paid,  for  the  period  from 
date  of  payment  to  date  of  recovery  of 
the  increased  costs  paid. 

(2)  The  cognizant  Federal  agency 
official  determines  that  the  cost 
accounting  practice  used  by  the 
contractor  to  estimate  costs  is 
noncompliant  and  different  than  the 
contractor's  compliant,  disclosed  and 
established  cost  accounting  practice.  An 
analysis  of  the  noncompliance  cost 
impact  submission  developed  by  the 
contractor  shows  that,  except  for  two 
large  fixed-price  contracts,  the  effect  on 
negotiated  contract  values  is  immaterial. 
The  cognizant  Federal  agency  official 
determines  that  the  impact  on  the  two 
large  fixed-price  contracts  is  material 
enough  to  warrant  an  adjustment  to 
reflect  the  application  of  the  compliant 
disclosed  practice.  Since  the  amount  of 
the  understatement  of  the  one  contract 
exceeds  the  amount  of  the 
overstatement  of  the  other  contract,  the 
cognizant  Federal  agency  official,  in 
accordance  with  9903.406-3(d),  limits 
the  upward  adjustment  of  the 
understated  contract  to  the  amount  of 
the  downward  adjustment  of  the 
overstated  contract.  The  cognizant 
Federal  agency  official  further 
determines  that  the  noncompliant 
practice  did  not  result  in  increased  cost 
paid  by  the  United  States.  Therefore,  no 
action  was  required  to  recover  increased 
cost  paid  and  applicable  interest. 

(b)  Cost  accumulation 
noncompliance.  (1)  The  cognizant 
Federal  agency  official  makes  a  final 
determination  that  the  contractor  is 


using  an  accounting  practice  for  cost 
accumulation  purposes  that  is 
noncompliant  with  an  applicable  Cost 
Accoimting  Standard.  The  cognizant 
Federal  agency  official  further 
determines  that  the  cost  accoimting 
practices  used  for  cost  estimating 
purposes  are  compliant.  The 
noncompliant  practice  relates  to  the 
accumulation  of  actual  indirect 
expenses.  The  contractor  implements 
the  same  compliant  practice  used  to 
estimate  costs  for  cost  accumiUation  and 
reporting  piuposes.  The  change  to  the 
compliant  method  for  cost  accumulation 
and  reporting  purposes  results  in 
automatic  adjustment  of  actual  costs 
and  recovery  of  all  increased  cost  paid 
due  to  the  noncompliance.  The 
contractor  submits  a  noncompliance 
cost  impact  submission  showing  the 
amoimt  of  the  increased  cost  paid 
during  the  period  of  noncompliance  by 
using  a  meUiod  that  does  not  require 
submission  of  individual  contract  data. 
The  cognizant  Federal  agency  official, 
with  the  assistance  of  the  auditor, 
determines  that  the  cost  impact 
submission  reasonably  reflects  the 
extent  of  the  increased  costs  paid.  It  is 
also  determined  that  the  increased  costs 
were  paid  evenly  over  the  period  of  the 
noncompliance  and  the  interest  on  the 
increased  costs  paid  is  computed  using 
the  midpoint  of  the  noncompliance  as  a 
baseline.  Since  the  increased  costs  have 
already  been  recovered  through  the 
adjustment  of  actual  costs,  the 
Government  takes  action  only  to  recoVer 
the  applicable  interest  by  requesting  a 
payment  for  the  amoimt  of  the  interest 
bom  the  contractor. 

(2)  The  cognizant  Federal  agency 
official  determines  that  the  contractor 
has  accumulated  costs  based  on  a  cost 
accoimting  practice  that  is  not 
compliant  with  CAS  9904.402  and  is  not 
consistent  with  its  disclosed  and 
established  practice  for  its  CAS-covered 
contracts.  Since  the  noncompliance 
involves  accoimting  for  direct  costs  as 
indirect  costs  on  some  but  not  all  of  its 


CAS-covered  contracts,  the  cognizant 
Federal  agency  official  determines  that 
individual  contract  data  is  required  in 
order  to  compute  the  extent  of  increased 
costs  paid,  if  any,  as  a  result  of  the 
noncompliance.  In  accordance  with 
9903.406-^(c),  the  cognizant  Federal 
agency  official,  with  the  assistance  of 
the  auditor,  determines  and  discusses 
with  the  contractor  the  level  of  detail 
needed  to  compute  the  impact  on  costs 
paid  as  a  result  of  the  noncompliance. 
The  cognizant  Federal  agency  official 
submits  a  written  request  to  the 
contractor  for  a  noncompliance  cost 
impact  submission  that  specffies  the 
level  of  detail  required.  After  analyzing 
the  cost  impact  submission,  the 
cognizant  Federal  agency  official 
determines  that  the  amount  of  the 
increased  costs  paid  is  immaterial  and 
does  not  warrant  action  to  recover  the 
increased  costs,  plus  applicable  interest. 
The  cognizant  Federal  agency  official 
takes  action  in  accordance  with 
9903.406-5,  Immaterial 
noncompliances. 

(3)  The  cognizant  Federal  agency 
official  determines  that  the  contractor  is 
using  a  practice  for  cost  accumulation 
purposes  that  is  noncompliant  with  an 
applicable  Cost  Accounting  Standard. 
The  cognizant  Federal  agency  official 
further  determines  that  die 
noncompUant  practice  was  also  used  for 
estimating  purposes.  In  order  to 
determine  the  extent  of  increased  costs, 
if  any,  due  to  both  overstated  contract 
prices  and  billings  of  costs  accumulated 
on  CAS-covered  contracts,  the  official, 
in  accordance  with  9903.406-l(b), 
requests  two  separate  contractor  cost 
impact  submissions  (9903.406-2(1)).  The 
cost  impact  submission  for  the 
overstated  contract  prices  will  be  as 
described  in  9903.406-3(c),  and  the  cost 
impact  proposal  for  the  overbilled 
accumulated  costs  will  be  as  described 
in  9903.406-4{c). 

(FR  Doc.  99-21334  Filed  8-19-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Instltuta  on  DiaaMIKy  and 
RahabilHation  Raaaarch;  NoUca  of 
Final  Long-Range  Plan  for  Fiacal  Years 
1999-2004 

summary:  The  Secretary  presents  a  Final 
Long-Range  Plan  (the  PUm)  for  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  (FY)  1999-2004.  As  required 
by  the  Rehabilitation  Act  of  1973,  as 
amended,  the  Secretary  takes  this  action 
to  outline  priorities  for  rehabilitation 
research,  demonstration  projects, 
training,  and  related  activities,  and  to 
explain  the  basis  for  these  priorities. 
DATES:  This  Long-Range  Plan  is  effective 
September  20. 1999. 
FOA  FURTHER  MFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW, 
Room  3423  Switzer  Building, 
Washington,  DC  20202.  Telephone: 
(202)  205-4880.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  TDD  number  at 
(202)  205-4475.  Internet: 
Donna__Nangle@ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  The  final 
Pland  presents  a  five-year  agenda 
anchored  in  consiuner  goals  and 
scientific  initiatives.  The  Plan  has 
several  distinct  purposes: 

(1)  To  set  broad  general  directions 
that  will  guide  NIDRR's  policies  and  use 
of  resources  as  the  field  of  disability 
enters  the  21st  century; 

(2)  To  establish  objectives  for  research 
and  dissemination  that  will  improve  the 
lives  of  individuals  with  disabilities  and 
from  which  annual  research  priorities 
can  be  formulated; 

(3)  To  describe  a  system  for 
operationalizing  the  Plan  in  terms  of 
annual  priorities,  evaluation  of  the 
implementation  of  the  Plan,  and 
updates  of  the  Plan  as  necessary;  and 

(4)  To  direct  new  emphasis  to  the 
management  and  administration  of  the 
research  endeavor. 

The  Plan  was  developed  with  the 
guidance  of  a  distinguished  group  of 
NIDRR  constituents — individuals  with 
disabilities  and  their  family  members 
and  advocates,  service  providers, 
researchers,  educators,  administrators, 
and  policymakers. 

The  authority  for  the  Secretary  to 
establish  a  5-year  Plan  is  contained  in 
sections  202(h)  of  the  RehabiHtation  Act 
of  1973,  as  amended  (29  U.S.C.  762(fa). 


On  October  26, 1998  we  published  a 
notice  of  proposed  Long-Range  Plan  for 
fiscal  years  1999-2004  (63  FR  57190). 

Summary  of  Comments  and  Responses 

In  response  to  ova  invitation  in  the 
notice  of  proposed  Long-Range  Plan,  we 
received  78  letters  commenting  on  the 
Plan.  Most  of  these  comments  stated 
support  for  the  Plan,  particularly  in  its 
conceptual  approach  to  disablement  and 
enablement.  Some  comments  requested 
the  addition  of  specific  research  topics 
or  strategies,  while  others  luged  NIDRR 
to  elaborate  on  or  further  emphasize 
some  research  areas.  In  responding  to 
these  suggestions,  NIDRR  has  attempted 
to  incorporate  many  of  the  compelling 
ideas,  while  at  the  same  time  not  adding 
significantly  to  the  length  of  the  Plan  or 
diverting  from  the  concept  of  a  5-year 
research  agenda.  NIDRR  appreciates  the 
thoughtful  natiue  of  many  of  the 
comments  and  believes  that  will  be 
useful  in  future  planning  efforts. 

An  analysis  of  the  comments  and  of 
the  changes  in  the  Plan  since 
publication  of  the  proposed  Plan 
follows. 

General  Comments 

Comment:  Several  commenters 
requested  that  NIDRR  either  repeat 
certain  concepts,  such  as  self-direction, 
in  all  segments  of  the  Plan  or  add 
detailed  elaboration  to  some  concepts. 

Discussion:  The  Secretary  believes 
that  such  an  approach  would  imduly 
lengthen  the  Plan.  Since  it  is  clear  that 
the  commenters  identified  and 
imderstood  that  those  concepts  are 
included  in  the  Plan,  these  additions 
were  not  made. 

Changes:  None. 

Comment:  One  commenter 
emphasized  the  need  for  controlled 
experimental  studies  to  evaluate 
rehabilitation  interventions  at  both  the 
individual  and  environmental  levels. 
This  commenter  noted  that  the 
proposed  plan  appears  to  reject  those 
studies  in  fovor  of  descriptive  and 
qiialitative  studies  that  woidd  not 
suffice  to  determine  causality  or 
efficacy. 

Discussion:  NIDRR  agrees  that  the      j' 
rehabilitation  field  would  benefit  from 
increased  use  of  controlled  experiments. 
At  the  same  time,  NIDRR  acknowledges 
the  concerns  of  the  Long-Range  Plan 
Steering  Committee  about  the  increasing 
difficulty  of  conducting  those  studies  in 
the  disability  field.  These  concerns 
include  ethical  considerations  in 
withholding  or  delaying  promising 
interventions;  difficulties  in  obtaining 
samples  of  sufficient  size;  abbreviated 
access  to  sample  populations;  and  the 
cost  of  this  type  of  research.  NIDRR  also 


recognizes  the  important  role  of  other 
Federal  agencies  in  supporting 
controlled  studies,  particularly  in 
medical  rehabilitation  research.  NIDRR 
is  committed  to  improving  the  value  of 
disability  research  by  strengthening  the 
methodological  tools  in  use.  This 
includes  controlled  experiments,  if 
appropriate  and  possible,  and  also  more 
rigorous  descriptive  and  qualitative 
research,  appropriately  used  to  suggest 
hypotheses,  build  theory,  and  reflect 
consiuner  concerns. 

It  should  also  be  noted  that  the 
Secretary  generally  does  not  prescribe 
methodologies,  but  rather  presents 
rehabilitation  issues  and  leaves 
decisions  about  methods  to  the 
applicants  for  research  support  and  to 
the  peer  reviewors.  NIDRR  also  supports 
the  development  of  improved 
methodological  tools  for  the  disability 
research  field  and  training  new 
researchers  in  the  use  of  tibose  tools. 

Changes:  The  Plan  has  been  modified 
to  indicate  the  importance  of  controlled 
experiments,  particularly  to  evaluate 
efficacy  and  outcomes  of  rehabilitative 
interventions. 

Comment:  Two  commenters  noted 
that  the  aging  of  the  population  has 
significant  implications  for  disability 
£md  that  the  issues  of  aging  should  be 
emphasized  more  in  the  Plan,  perhaps 
through  a  separate  chapter. 

Discussion:  The  importance  of  an 
aging  population  is  noted  throughout 
the  Plan.  For  example,  aging  of  the 
population  contributes  to  the  emerging 
universe  of  disability  and  will  affect  not 
only  the  prevalence  of  disability  but 
also  the  frequency  of  certain  conditions 
and  the  consequences  of  those 
conditions  for  independence  and 
participation.  The  aging  of  the 
population,  in  conjunction  with  changes 
in  certain  social  policies,  is  resulting  in 
greater  demand  for  continued 
employment  among  older  age  groups. 
The  focus  on  a  continuum  of  care  and 
long-term  care  acknowledges  the  aging 
population,  as  does  specific  reference  to 
the  technology  needs  and  preferences  of 
older  persons  and  their  ability  to  benefit 
finm  universal  design. 

There  is  also  clear  reference  to  the 
study  of  aging  in  special  populations, 
such  as  individuals  with  mental 
retardation.  Participants  in  the 
development  of  this  Plan  elected  to 
focus  on  outcomes  desired  by  all 
population  groups  of  disabled  persons, 
rather  than  the  population  groups 
themselves.  NIDRR  wiU  consider  more 
intensive  and  extensive  focus  on  aging 
and  disability  for  a  future  Plan. 

Changes:  None. 

Comment:  On  commenter  noted  that 
some  parts  of  the  NIDRR  plan  are 


disability-speciiic,  while  other  sections 
or  toplts  are  cross-disability  or  address 
multiple  disabilities.  The  commenter 
asked  ifor  a  rationale  for  this  variation. 

Disqi^ssion:  NIDRR  believes  that,  in 
some  pases,  research  is  best  organized 
around  a  single  disability.  Examples 
inclu^f  research  on  interventions 
specin^  to  certain  conditions  or  their 
compli^tions.  Medical  research  or  the 
develo|)ment  of  technologies  to  replace 
functipbs  such  as  mobility  or  vision,  for 
examiile,  may  require  equipment  or 
expertise  that  is  organized  aroimd 
certain  body  systems  or  types  of 
functional  loss.  Other  research  may 
requir0i  access  to  substantial  populations 
of  individuals  with  similar 
impainients.  However,  research  on 
gener^  issues  of  participation,  senace 
delivety,  and  employment  opportimities 
may  cObsider  individuals  from  many 
disabi^ty  populations.  NIDRR 
approaches  these  topics  as 
compnahensively  as  possible  to  avoid 
fragmenting  beneficiary  populations.  In 
some  cases,  specific  disabilities  are 
referenced  as  examples  only. 

Changes:  None. 

Cornhnent:  One  commenter  suggested 
that  Nn)RR  should  define  parents  of 
children  with  disabilities  as  consumers 
and  ecjaiue  that  research  will  be 
conduced  on  the  population  over  a 
longer  time  period.  A  second 
commeiiter  urged  that  research  on 
famili^^  be  specified  in  all  areas  of  the 
Plan,  particularly  employment, 
transition,  and  access  to  services. 

Discission:  the  Secretary  agrees  that 
researqii  on  families  of  disabled 
childron  that  provides  useful  knowledge 
to  suprart  these  families.  In  fiscal  year 

1998,  NIDRR  funded  a  Rehabilitation 
Research  and  Training  Center  (RRTC)  on 
families  of  children  writh  disabilities, 
with  a  funding  period  of  60  months.  In 

1999,  MDRR  will  fund  an  RRTC  to 
continuie  research  and  training  on 
familicj^  of  children  with  serious 
behavitv  disorders.  Many  other  centers 
and  projects  also  address  in  part  issues 
related  to  families  of  disabled  children. 
One  cebter  provides  support  for 
disabld<l  adults  in  their  family  role.  The 
role  of  Jbmilies  in  rehabilitation  is 
viddelyi  Acknowledged.  NIDRR  believes 
this  is  qlear  indication  of  its  . 
commitinent  to  research  on  families 
throug^ut  the  period  of  this  Plan. 

Choi  ij  res:  None. 

Com  n  lent:  Several  commenters  noted 
that  tho  Flan  did  not  address  certain 
areas  oJF  NIDRR  activity,  including 
intema|t  onal  activities,  interagency 
collabcpation,  peer  review,  and 
evalualiipn  activities. 


Discussion:  NIDRR  regards  these 
activities  as  integral  parts  of  its  Plan  for 
the  next  five  years. 

Changes:  A  final  chapter  entitled 
Enhancing  NTDRR's  Management  of 
Research  has  been  added  to  the  Plan. 
This  chapter  includes  international 
research,  the  Interagency  Committee  on 
Disability  Research  (ICDR), 
improvements  to  peer  review,  and 
NIDRR's  program  evaluation  and 
continuous  participatory  planning 
activities. 

Comment:  Two  commenters  suggested 
that  it  would  be  important  to  estimate 
the  costs  of  implementing  the  Plan. 

Discussion:  NIDRR  believes  this 
would  be  a  useful  but  complex  activity. 
NIDRR  recognizes  not  only  the  difficulty 
of  estimating  future  costs,  but  also  that 
other  research  entities  will  play  a  role 
in  accomplishing  some  of  the  objectives 
outlined  in  the  Plan.  NIDRR  also  is 
mindful  of  the  native  of  the  annual 
federal  budget  setting  process  and 
believes  it  would  be  inappropriate  for 
NIDRR  to  preempt  that  process. 

Changes:  None. 

Introduction  and  Background 

Comment:  Several  commenters 
suggested  that  the  proposed  Plan  does 
not  stress  sufficiently  the  significance  of 
NIDRR  research  to  persons  with 
cognitive  disabilities,  particularly  those 
with  mental  retardation,  and 
specifically  recommended  that 
examples  of  improvements  through 
research  for  this  population  be 
included. 

Discussion:  NIDRR  agrees  that 
important  improvements  in  the  quality 
of  life  and  integration  into  the 
community  for  individuals  experiencing 
cognitive  impairment  have  been 
achieved  through  research,  including 
research  sponsored  by  NIDRR. 

Changes:  The  Plan  has  been  amended 
to  reference  research-based 
improvements  for  this  population. 

Comment:  One  commenter  stated  that 
the  description  of  Rehabilitation 
Research  and  Training  Centers  (RRTCs) 
appeared  to  emphasize  characteristics 
typical  of  academic  institutions  that 
might  indicate  a  bias  in  favor  of  funding 
RRTCs  at  academic  institutions. 

Discussion:  The  statute  clearly  spells 
out  the  qualifications  and  eligibility 
criteria  for  an  RRTC.  In  funding  RRTCs, 
NIDRR  implements  the  statute  by 
funding  RRTCs  at  organizations  that 
meet  the  statutory  criteria  and  whose 
applications  are  highly  rated  by 
independent  peer  review  panels. 

Changes:  None. 


Dimensions  of  Disability 

Commeittf  Several  commenters 
discussed  the  inadequacy  of 
demographic  data  related  to  individuals 
with  disabilities,  including  deficiencies' 
in  estimat^g  the  prevalence  of  low- 
incidence  disabilities,  or  the  prevalence 
of  disability  in  discrete  ethnic  sub- 
populations  such  as  Pacific  Islanders  or 
individual  American  Indian  or  Alaskan 
native  tribes.  Two  commenters 
suggested  that  NIDRR  work  toward  the 
creation  and  adoption  of  a  minimum 
data  set  about  disabihty  that  could  be 
included  in  all  Federal  surveys  and  data 
collection  efforts.  One  urged  that  NIDRR 
undertake  surveys  to  create 
demographic  databases  on  certain 
minority  populations. 

Discussion:  The  Plan  recognizes  the 
inadequacy  of  existing  national 
databases  about  disability.  NIDRR  does 
not  have  a  mission  or  resources  to 
imdertake  national  or  regional  surveys 
to  generate  comprehensive  primary 
demographic  data  files.  However, 
NIDRR  believes  that  smaller  scale, 
intensive  studies  of  the  distribution  of 
disability  in  discrete  populations  such 
as  racial  or  ethnic  sub-populations  is  an 
appropriate  topic  for  exploration  under 
field  initiated  projects.  In  addition. 
NIDRR  is  aware  of  the  need  to 
incorporate  appropriate  questions  about 
disability  into  all  relevant  Federal  data 
collection  efforts  and  is  working  with 
other  Federal  agencies  to  achieve  this 
objective. 

Changes:  The  new  final  chapter  on 
NIDRR  management  initiatives 
discusses  the  Interagency  Committee  on 
Disability  Research  (ICDR)  as  a 
mechanism  for  working  to  improve 
Federal  data  collection  efforts  regarding 
disability. 

Comment:  Several  commenters  noted 
that  women  with  disabilities  constitute 
a  population  whose  circtmistances  and 
needs  are  substantially  different  from 
those  of  men  with  disabilities,  and 
request  that  disabled  women  be 
identified  as  a  population  for  targeted 
study,  perhaps  imder  the  category  of 
emergent  disability  populations. 

Discussion:  NIDRR  supports  research 
on  problems  that  are  imique  to,  or  more 
significant  for.  women  with 
disabilities,including  areas  as  diverse  as 
reproduction  and  sexuality, 
fibromyalgia,  multiple  sclerosis, 
violence  and  abuse,  and  childcare. 
NIDRR  will  continue  to  support 
research  on  specific  conditions  affecting 
women  and  girls  with  disabilities. 

Changes:  The  Plan  has  been  amended 
to  include  specific  reference  to  women 
with  disabilities  under  appropriate 
topics. 


4S746 


Federal  Register /Vol.  64.  No.  161 /Friday.  August  20.  1999/Notices 


.  Comment:  Two  commenters  uiged 
that  NIDRR  specifically  include  cnronic 
fatigue  syndrome  and  multiple  chemical 
sensitivies  in  its  description  of  emerging 
disabilities. 

Discussion:  The  discussion  of 
emergent  disabilities  in  the  Pfen  was 
intended  to  be  illustrative  of  the  concept 
of  a  rhanging  disability  population, 
with  new  conditions  or  impairments 
emerging  to  create  a  new  or  greater  need 
for  rehabilitation.  The  selection  of 
specific  conditions  to  be  addressed  in 
this  context  will  be  made  either,  in  the 
case  of  field  initiated  projects,  by 
applicants  setting  forth  the  need  for 
study  and  peer  reviewers  evaliiating  the 
proposals  or.  in  the  case  of  directed 
resmrch.  through  NIDRR's  participatory 
priority  development  process. 

Changes:  The  discussion  of  emergent 
disabilities  has  been  amended  to  sugrost 
that  chronic  fatigue  as  well  as  multiple 
chemical  sensitivity  may  be  investigated 
as  emergent  disabifities. 

Comment.  One  commenter  stated  that 
the  Plan  should  include  specific 
references  to  the  involvement  of  State 
Vocational  Rehabilitation  (VR)  agencies 
in  setting  annual  research  priorities. 

Discussion:  It  is  NIDRR's  practice  to 
involve  a  fuU  spectrum  of  relevant 
stakeholders  in  the  formidation  of  the 
annual  priorities.  This  certainly 
includes  State  Vocational  rehabilitation 
agencies  as  relevant  stakeholders. 

Changes:  The  final  section  of  the 
chaptor  on  enhancing  NIDRR 
management,  which  has  been  added  to 
the  Plan,  specifies  a  broad  range  of 
constitutents  to  be  involved  in 
continuous  participatory  planning, 
including  State  Vocation^ 
Rehabilitation  Agencies. 

Comment:  Several  commenters 
remarked  on  data  excerpted  from  the 
National  Health  Interview  Survey, 
questioning  whether  the  delineation  of 
only  two  ethnic  groups  indicated  that 
only  white  and  African-American 
individuals  were  expected  to  benefit 
from  the  Plan. 

Discussion:  Within  this  chapter  of  the 
Plan.  NIDRR  has  commented  on  the 
inadequacy  of  national  data  sets  to 
elucidate  disability  conditions  among  a 
full  range  of  ethnic  groups.  Table  Three 
in  the  Plan  was  intended  merely  to 
illustrate  that  there  are  differences  along 
ethnic  lines,  and  at  the  same  time  it 
illustrates  that  the  national  data  sets  are 
inadequate.  NIDRR  is  committed,  as  is 
emphasized  in  the  Plan,  to  the 
exploration  of  the  impact  of  ethnic 
background  and  associated 
characteristics  on  disability. 

Changes:  None. 

Comment:  Several  commenters 
remarked  on  the  need  for  demographic 


data  useful  to  industry  in  estimating  and 
identifying  markets  for  assistive 
technology  and  other  products. 

Discussion:  NIDRR  agrees  that  there  is 
a  dearth  of  reliable  data  on  disability  for 
market  research  piuposes.  NIDRR's  data 
centers  are  frequently  queried  by  private 
industry  sources  seeking  to  estimate 
markets. 

Changes:  NIDRR  has  added  a 
reference  to  the  need  for  market  related 
data  in  this  chapter. 

Employment  Outcomes 

Comment:  One  letter  of  comment 
recommended  that  personal  assistance 
services  be  cited  in  all  areas  of  the  Plan 
in  which  they  could  be  relevant,  such  as 
the  sections  on  employment,  health,  and 
technology. 

Discussion:  NIDRR  recognizes  the 
potential  significance  of  personal 
assistance  swvices  in  employment  and 
health  maintenance,  as  well  as  in 
independent  living  and  community 
integration.  However  in  the  interest  of 
brevity.  NIDRR  has  elected  to  discuss 
personal  assistance  services  in  only  one 
chapter,  referring  therein  to  the  role  of 
PAS  in  employment,  health 
maintenance  and  independent  living. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  improvement  of 
the  State  and  Federal  vocational 
rehabilitation  program  be  an  integral 
part  of  NIDRR's  research  in  employment 
trends  and  a  target  for  the  dissemination 
of  that  research. 

Discussion:  The  chapter  on 
Employment  Outcomes  includes 
enhancement  of  the  State  and  Federal 
vocational  rehabilitation  program  as  a 
key  research  objective.  The  chapter  on 
knowledge  dissemination  refers  to  the 
importance  of  developing  partnerships 
with  state  vocational  rehabilitation 
agencies  in  order  to  tailor  dissemination 
activities  to  their  specific  needs. 

Changes:  None. 

Comment:  Several  commenters 
suggested  an  emphasis  on  assistive 
technology  and  telecommimications 
technology  as  job  accommodations  to 
improve  emplo)maent  outcomes. 

Discussion :  Dievelopment  of  work- 
related  technological  devices  and  work 
site  modifications  have  been  key 
elements  of  NIDRR's  engineering 
research  program  for  many  years. 
NIDRR  has  also  supported  specialized 
dissemination  efforts  to  make  employers 
and  vocational  rehabilitation  counselors 
aware  of  technology  appropriate  for  the 
workplace. 

Changes:  The  Plan  now  includes 
references  to  technological  supports  in 
the  employment  outcomes  chapter  and 
to  employment  as  an  intended  outcome 


in  the  chapter  on  technology  for  access 
and  function. 

Comment:  One  commenter  urged  a 
more  explicit  and  extensive  reference  to 
research  on  the  role  of  self-employment 
and  small  business  ownership  in 
improving  long-term  employment 
outcomes  for  individuals  with 
disabilities. 

Discussion:  In  Chapter  3,  Employment 
Outcomes.  NIDRR  notes  the  alterations 
in  the  labor  market  that  have  resulted  in 
a  larger  contingent  workforce;  more 
contract  woric.  temporary  or  part-time 
positions  and  consultancies,  and  the 
decline  in  the  percentage  of  stable  jobs 
with  full  benefits.  Self-employment, 
entrepreneurship,  telecommuting,  and 
home-based  employment  are  all  options 
to  be  evaluated  for  various  segments  of 
the  disability  population.  At  present, 
not  enough  is  knoMm  about  the 
characteristics  of  individuals  or 
occupations  that  lend  themselves  to 
these  solutions,  nor  is  there  definitive 
evaluation  of  these  options  in  terms  of 
financial  stability  and  security,  long- 
term  outcomes,  and  consiuner 
satisfaction. 

Changes:  The  plan,  in  Chapter  3.  now 
includes  the  evaluation  of  these  options 
as  a  priority  under  "Employer  and 
Workplace  Issues"  and  a  reference  to 
the  role  of  the  State  and  Federal  VR 
system  in  using  these  approaches  with 
individual  consiuners. 

Health  and  Function 

Comment:  Several  commenters 
emphasized  the  significance  of  pain  and 
fatigue,  including  Chronic  Fatigue 
S3nadrome  or  Chronic  Fatigue  Immune 
Deficiency  Syndrome  (CFIDS).  in  the 
rehabilitation  and  quality  of  life  of 
persons  with  disabilities.  They  pointed 
out  that  many  disabled  individuals  have 
chronic  or  deteriorating  conditions. 

Discussion:  NIDRR  agrees  that  chronic 
pain,  chronic  fatigue,  and  impaired 
stamina  are  common  secondary 
complications  of  disability  and  should 
be  addressed. 

Change:  The  Plan  has  been  amended 
to  include  references  to  pain  and  fatigue 
in  this  chapter,  and  reference  to  chronic 
fatigue  syndrome  as  a  potential 
emerging  disability  in  the  Dimensions  of 
Disability  chapter. 

Comment:  One  commenter  discussed 
the  significance  of  obesity  to  health  and 
disability,  and  urged  that  NIDRR  direct 
research  to  this  topic. 

Discussion:  NIDRR  agrees  that  obesity 
is  a  significant  risk  factor  for  both 
primary  disability  and  secondary 
conditions,  and  may  complicate  efforts 
at  rehabilitation.  As  NIDRR  does  not 
have  a  mission  in  the  primary 
prevention  of  disability  or  in  the 


r  for  access 


maintc  Qance  of  health  in  non-disabled 
populdions,  NIDRR  will  address  the 
issue  clc  obesity  in  terms  of  its  impact  on 
secondary  conditions  and  health 
maintenance. 

ChoD^es:  The  Plan  has  been  amended 
to  incliide  obesity  in  the  list  of 
secondary  conditions. 

wnt:  One  commenter  noted  that 
I  does  not  address  dental  and 
1th  interventions  or  services 
delivery,  and  recommends  that  research 
in  these  areas  be  added  to  the  Plan. 

Discussion:  NIDRR  acknowledges  that 
the  pre^  ence  of  disability  may  confound 
the  delivery  of  oral  health  care,  and  that 
the  preb  ance  of  dental  problems  may 
contribi  ite  to  secondary  conditions  and 
may,  iij  itself,  interfere  with  successful 
employinent  and  participatiou  iu  the 
commiUiity.  In  addition,  certain 
cranio%:ial  or  maxillofacial  conditions 
may  th^selves  constitute  disability. 

Cha^kes:  The  Plan  has  been  amended 
to  reconiize  the  importance  of  research 
on  dentil  and  oral  health  interventions 
and  seijvice  delivery. 

Comment:  Several  conunenters  noted 
that  th?  {chapter  on  healtKand  function 
appears  to  emphasize  physical 
disabilities,  with  few  references  to 
cognitive,  behavioral,  or  sensory 
impairments. 

Discii^sion:  It  is  ^JIDRR's  intent  to 
exclude  iresearch  on  the  full  range  of 
disabilities  from  its  agenda.  Much  of  the 
researc|ijthat  NIDRR  supports  relative  to 
these  cjtiBd  disability  populations  is  in 
the  Plan's  chapters  on  Community 
Integration  and  Independent  Living, 
Technoipgy  for  Access  and  Function 
and  Emlployment.  However,  within  the 
scope  ctf  the  health  and  function 
chapter^  iiealth  case  service  delivery  and 
rehabilitation  interventions  are  also 
important  to  these  populations. 

Changs:  NIDRR  has  added  references 
to  indi^wluals  with  sensory,  behavioral 
or  cogniTive  impairments,  or  a 
combination  of  those  impairments  in 
the  chapter  on  Health  and  Function. 

Coniment  Several  commenters  made 
suggestions  about  the  importance  of 
outcome!  measures  in  medical 
rehabilibition,  including  the 
recomn^dndation  that  priority  should  be 
given  td  ihe  refinement  of  existing 
measures  of  medical  rehabilitation 
effectiv^iiess  to  make  them  more 
applicable  across  the  wide  range  of 
disability  populations. 

Discuflsion:  NIDRR  agrees  with  the 
need  foi  improved  measures  of  the 
effectiv^i  less  of  rehabilitation 
intervei}!  ions  across  disabilities  and  in  a 
variety  0f  settings. 

Chanf^s:  An  additional  priority  has 
been  inmrted  under  the  heading 


"Research  on  Rehabilitation  Outcomes" 
to  focus  on  measures  of  effectiveness. 

Technology  for  Access  and  Function 

C(miment:  Several  commenters  noted 
their  agreement  with  the  concept  of 
universal  design.  Some  of  these 
commenters  suggested  that  the  Plan  did 
not  sufficiently  recognize  the 
importance  of  accessible  housing 
through  universal  design.  A  number  of 
these  commenters  also  discussed  the 
difficulties  of  infusing  universal  design 
concepts  into  private  industry  and 
suggested  a  variety  of  strategies. 

Discussion:  The  Plan  indicates  a 
commitment  to  research  on  universal 
design  in  accessible  buildings, 
including  housing,  over  the  next  five 
years.  The  Plan  also  includes  a 
recognition  of  the  barriers  to  general 
acceptance  of  universal  design  and 
proposes  to  support  activities  to  reduce 
the  barriers.  NIDRR  acknowledges  that 
marketing  of  universal  design  concepts 
is  different  from  technology  transfer  of 
devices  and  techniques,  and  believes 
the  Plan  indicates  that  this  is  a 
component  of  work  to  be  supported  by 
NIDRR. 

Changes:  None. 

Comment:  Several  commenters  noted 
the  rapid  developments  in  information 
technology  and  the  World  Wide  Web, 
and  the  emergence  of  convergent  media 
combing  aspects  of  computers  and 
televisions.  These  commenters  also 
emphasized  the  role  of  universal  design 
in  information  technologies. 

Discussion:  NIDRR  is  currently 
providing  support  to  the  World  Wide 
Web  Consortimn  (W3C)  and  dso 
maintains  a  major  commitment  to  the 
infusion  of^universal  design  principles 
into  information  technology  and  the 
telecommimications  infrastructure. 
NIDRR  believes  this  commitment  has 
already  been  expressed  in  the  Plan, 

Changes:  None. 

Comment:  Two  conunenters  stressed 
the  need  to  develop  technologies  to 
assist  in  the  performance  of  cognitive 
functions,  for  individuals  with 
impairments  resulting  from  stroke, 
mental  retardation,  and  traumatic  brain 
injury,  for  example,  and  observed  that 
this  research  direction  was  absent  bom 
the  Plan. 

Discussion:  NIDRR  agrees  that  there 
are  important  opportunities  to  enhance 
cognitive  functioning  through  neural 
prostheses  and  assistive  technology  to 
perform  cognitive  functions.  This  area 
represents  a  very  significant  scientific 
challenge  and  opportunity. 

Changes:  Research  on  technology  to 
improve  cognitive  performance  for 
individuals  with  mental  retardation  as 


well  as  cognitive  deficits  from  other 
causes  has  been  added  to  the  Plan. 

Comment.  Two  commenters 
recommended  that  NIDRR  consider 
appointing  various  types  of  advisory 
coimcils,  including  an  industry  advisory 
council  to  assist  in  the  formulation  of 
NIDRR's  plans  and  priorities  in  the  area 
of  assistive  technology  and  universal 
design. 

Discussion:  NIDRR  continuously 
seeks  input  from  a  broad  constituency, 
includiiig  industry.  NIDRR  recognizes . 
the  need  to  have  industry  more  closely 
involved  with  the  research  activities  of 
its  grantees.  However,  because  advisory 
coimcils  are  governed  by  the  Federal 
Advisory  Council  Act  (FACA).  this  Plan 
cannot  commit  NIDRR  to  establish  an 
advisory  council. 
Changes:  None. 

Comment:  One  commenter  suggested 
that  NIDRR  monitor  the  activities  of 
Federal  agencies  in  the  implementation 
of  section  508  of  the  Rehabihtation  Act. 

Discussion:  The  OfGce  of  Special 
Education  and  Rehabilitative  Services 
has  placed  a  high  priority  on  strategies 
to  ensure  full  implementation  of  section 
508.  The  Access  Board  and  the  General 
Services  Administration  have 
responsibility  for  providing  technical 
assistance  on  Section  508.  NIDRR  will 
cooperate  vdth  those  agencies  in  the 
provision  of  technical  assistance  as 
needed.  NIDRR  has  no  authority  to 
monitor  other  Federal  agencies  in  their 
implementation  of  Section  508. 
Changes:  None. 

Comment:  One  commenter  stated 
support  for  the  development  of 
appropriate  quality  assiu^nce 
mechanisms  for  assistive  technology, 
and  asked  for  further  elaboration 
addressing  the  new  provisions  of 
Section  204  of  the  Rehabilitation  Act,  as 
amended. 

JJiscussion:  Section  204(1 7)(A) 
provides  that  research  grants  may  be 
used  to  conduct  a  research  program 
related  to  quality  assurance  in  the  area 
of  rehabilitation  technology.  NIDRR  is 
very  concerned  with  this  issue,  and  has 
added  language  to  the  Plan  to 
implement  suggested  activities  under 
this  section  of  the  statute. 

Changes:  References  to  the 
development  of  evaluation 
methodologies  and  identification  of 
outcome  measiuement  models  have 
been  added  in  Chapter  7;  reference  to 
models  for  service  provider  training  has 
been  added  to  Chapter  9,  and  reference 
to  tools  to  enhance  consumer  decision- 
making about  technology  has  been 
added  to  Chanter  6. 

Comment:  Two  commenters  stated 
that  it  was  inappropriate  to  couple  the 
terms  "information  technology"  and 
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"telecommunications"  throughout  this 
Chapter.  The  commenters  argued  that 
while  it  is  true  that,  in  the  hitiue, 
society  will  be  using  the  same 
appliances  for  both,  the  core  issues  to  be 
addressed  are  quite  different. 

Discussion:  NIDRR  recognizes  that 
while  these  areas  are  related,  the 
research  issues  are  different. 

Changes:  The  Plan  has  been  modified 
to  indicate  that  these  two  areas,  while 
converging,  have  some  significantly 
different  research  issues.  Some  of  these 
research  issues  are  listed  in  the  Plan  to 
illustrate  these  differences. 

Comment:  One  commenter  su^ested 
that  the  priorities  related  to  information 
technology  should  include  some 
reference  to  research  on  new  types  of 
computers  and  display  tflrhnologies. 
Discussion:  NIDkR  agrees  that  the 
rapid  pace  of  developments  in  this  area 
generates  many  more  priorities  for 
research,  and  that  the  relative  emphasis 
on  various  priority  topics  may  change 
more  than  once  over  the  course  of  this 
Plan.  Therefore,  NIDRR  refrained  from 
detailing  a  large  number  of  priorities  in 
this  area.  However,  it  may  be  helpful  to 
specify  that  there  will  be  some  priority 
placed  on  ensuring  accessibiUty  of  new 
computn  technologies  emerging  onto 
themaricet. 

Changes:  New  priorities  in 
information  technology  now  include 
references  to  research  on  the 
accessibility  of  wearable  and 
implantable  computers  and  personal 
systems,  3-D  display  technologies,  and 
cognitive  factors  such  as  language  and 
comprehension  levels. 

Comment:  One  commenter  reminded 
NIDRR  tiiat  it  is  important  to  ensure  that 
assistive  technology  is  culturally 
responsive  and  appropriate  for  use  in 
rural  and  isolated  areas.  The  commenter 
urged  the  creation  of  an  explicit  project 
to  develop  technology  to  address  the   . 
needs  of  specific  cultural  groufts. 

Discussion:  NIDRR  agrees  that  there  is 
a  danger  that  assistive  technology  will 
not  be  acquired  or  used  if  it  is  not 
sensitive  to  cultural  and  life-style 
concerns.  However,  NIDRR  befieves  that 
it  is  important  to  infuse  those 
considerations  into  all  of  its  technology 
research  and  development.  No  one 
project  could  develop  all  types  of 
technology  for  all  cultural  minorities. 
Furthermore,  NIDRR's  statute  requires 
that  each  applicant  for  funding  specify 
how  its  proposed  activities  will  address 
the  needs  of  disabled  individuals  from 
diverse  minority  backgroimds. 

Changes:  NIDRR  has  inserted  a 
general  admonition  in  this  chapter 
concerning  the  need  to  consider 
variations  in  culture  and  life-style  in  the 
design  and  development  of  assistive 


technology,  and  in  imiversal  design  of 
public  technological  systems  as  well. 

Independent  Living  and  Community 
Integration 

Comment:  A  number  of  commenters 
discussed  the  issue  of  home  ownership 
and  affordable  housing.  Many  of  these 
conunents  focused  on  assisting  persons 
with  mental  retardation  or  other 
developmental  disabilities  to  achieve 
home  ownership.  Many  of  the 
comments  urged  NIDRR  to  replace  an 
institute  for  this  piupose  that  was 
formerly  supported  by  another  Federal 
agency,  or  to  create  a  Rehabilitation 
Research  and  Training  Center  for  this 
purpose. 

Discussion:  NIDRR  recognizes  the 
importance  of  accessible  housing  in  the 
commimity  in  its  discussion  of 
imiversal  design  and  accessible  housing 
and  also  in  its  focus  on  self-  ^' 
determination  and  research  on  physical 
inclusion.  The  Plan  discusses  the 
identification  and  evaluation  of  models 
that  facilitate  physical  inclusion, 
including  housing  models  that  are 
consistent  with  consumer  choice.  As 
NIDRR  is  a  research  Institute,  it  is  not 
in  a  position  to  implement  service  and 
advocacy  demonstrations  that  were 
fundctd  elsewhere.  NIDRR  does  believe 
that  research  questions  related  to 
housing  are  potential  areas  for  research 
investigation  imder  its  program  of  Field 
Initiated  Projects. 
Changes:  None. 

Comment:  Two  commenters  remarked 
that  independent  living  services  for 
older  individuals  who  are  blind  were 
not  specified  as  subjects  of  research 
priorities.  One  commenter  noted 
commonality  of  objectives  between 
these  programs  and  other  independent 
living  services  programs. 

Discussion:  NIDRR  prefers  to  address 
research  on  community  integration  and 
independent  living  globally  and, 
whenever  possible,  across  disabilities. 
Because,  as  the  commenter  noted,  the 
objectives  of  the  independent  living 
services  for  older  blind  persons  are 
similar  to  the  objectives  of  independent 
living  programs  generally,  no  priority 
restricted  to  those  programs  has  been 
predetermined.  Research  on  this  topic  is 
appropriate  for  conduct  under  the  Field- 
Initiated  Projects  program. 
Changes:  None. 

Comment:  One  commenter  observed 
that  institutions  and  nursing  homes  are 
used  frequently  and  inappropriately  for 
placements  of  individuals  with 
traumatic  brain  injury,  and  urged  that 
NIDRR  support  investigations  of  the 
scope  of  this  problem  and  develop  other 
options  for  community  integration. 


Discussion:  NIDRR  supports  research 
on  community  integration  for 
individuals  with  traumatic  brain  injury, 
as  well  as  for  those  with  other 
disabilities.  This  topic  is  one  that  can  be 
investigated  within  the  scope  of 
NIDRR's  research  agenda  on  community 
integration,  and  further  specification  is 
not  necessary. 

Qianges:  None. 

Knowledge  Dissemination  and 
Utilization 

Conunent:  One  commenter  stated  that 
the  Plan's  emphasis  on  accessible 
media,  which  is  lauded,  points  up  the 
need  for  research  on  Braille  literacy  and 
requests  that  the  Plan  include  a  specific 
priority  in  that  area. 

Discussion:  NIDRR  has  established 
key  objectives  in  such  areas  as 
employment,  function,  Access,  and 
integration.  NIDRR's  agenda  responds  to 
the  Department  of  Education  goals 
supporting  lifelong  learning  and 
preparation  for  employment  in  a 
competitive  world  economy.  NIDRR 
finds  it  impossible  to  detail  every 
specific  tactic  to  reach  those  objectives 
for  every  individual  disability 
population.  Furthermore,  in  line  with 
key  recommendations  of  the  Long-Range 
Plan  Steering  Committee,  NIDRR  plans 
to  increase  its  emphasis  on  Field- 
Initiated  projects,  meaning  that  there 
will  be  fewer  resources  for  discrete 
prioritized  research  projects.  Thus,  there 
are  many  important  topics  such  as 
Braille  literacy  that  may  be  addressed 
imder  the  Field-Initiated  program.  In 
addition,  in  the  continuous 
participatory  planning  process,  there 
will  be  an  opportimity  to  consider  these 
recommendations  in  planning  future 
center  or  project  priorities. 

Changes:  None. 

Capacity  Building 

Comment:  One  commenter 
recommended  that  funds  earmarked 
under  Section  21  of  the  Rehabilitation 
Act  for  minority  institutions  should  also 
be  directed  to  other  institutions  that  are 
serving  some  minority  students. 

Discussion:  The  statute  is  specific 
about  the  uses  of  these  funds  and  the 
eligibility  criteria.  The  commenter 
appears  to  be  requesting  a  legislative 
change  that  is  beyond  the  scope  of  this 
Plan. 

Changes:  None. 

Comment:  Two  commenters  discuss 
the  need  to  u^e  distance  learning 
strategies  in  training  and  in  the 
dissemination  of  information  and 
recommended  that  this  approach  be 
specified  in  the  plan. 

Discussion:  NIDRR  is  currently 
supporting  pioneering  research  into 
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telere^bilitation  and  supports  distance 
leami^  approaches  to  training  in  its 
ADA  bto^^  and  several  of  its  RRTCs. 
Whileilhe  commenter  correctly  noted 
that  Nt4)RR's  primary  mission  is  not 
'   '    i.  NIDRR  does  agree  that 
live  approaches  to  capacity 
;  are  necessary. 

ees:  Evaluation  of  the 
nateness  and  effectiveness  of 
ped  training  and  distance 
'  models  to  increase  capacity  for 
[{tation  research  has  been  added 
ority  in  this  chapter. 

Coni^ent:  One  commenter  noted  that 
there  yi*as  no  reference  to  Rehabilitation 
EnginMring  Research  Centers  (RERCs) 
as  mechanisms  for  advanced  training  of 
researchers,  and  recommended  that 
RERQ  be  included  in  this  activity. 

Disatission:  Historically,  RERCs  have 
not  had  the  expUcit  statutory  mission 
for  trailing  that  was  part  of  other  NIDRR 
funded  centers.  However,  it  is  certainly 
true  that  the  need  for  individuals 
trained  iin  technological  and  engineering 
research  is  greater  tihan  ever,  and  NIDRR 
agrees  that  the  RERCs  must  be  involved 
increasingly  in  researcher,  consumer, 
and  pipvider  training. 

Changes:  Reference  to  the  RERCs  as  a 
mecha^sm  for  advanced  research 
traininig  has  been  added. 
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Section  One 

Chapter  1:  Introduction  and 
Background 

"Research  has  the  potential  to 
reinvent  the  future  for  millions  of 
people  with  disabilities  and  their 
families"  (Richard  W.  Riley,  U.S. 
Secretanr  of  Education). 

Two  developments  have  converged  to 
enhance  the  significance  of  disability 
research.  First,  breakthroughs  in 
biomedical  and  technological  sciences 
have  changed  the  nature  of  work  and 
community  life.  As  these  breakthroughs 
provide  the  potential  for  longer  and 
more  fulfilling  lives  for  individuals  with 
disabilities,  they  reinforce  the  second 
major  development — successful 
independent  living  and  civil  rights 
advocacy  by  disabled  persons,  this 
intersection  of  scientific  progress  and 
empowerment  of  disabled  persons  has 
generated  momenttim  for  disability 
research.  These  developments  highlight 
the  importance  of  more  fully  integrating 
disability  research  into  the  mainstream 
of  U.S.  science  and  technology  policy, 
and  into  the  Nation's  economic  and 
health  care  policies. 

An  estimated  43  million  Americans 
are  significantly  limited  in  their 
capacity  to  participate  fully  in  work, 
education,  family,  or  commtmity  life 
because  they  have  a  physical,  cognitive, 
or  emotionej  condition  that  requires 
societal  accommodation.  Public  Law 
101-336,  the  Americans  with 
Disabilities  Act  (ADA)  of  1990,  declares 
that  individuals  with  disabilities  have 


fundamental  rights  of  equal  access  to 
public  accommodations,  employment, 
transportation,  and  telecommunications. 
The  recognition  of  these  rights,  and  of 
society's  obligation  to  facilitate  their 
attainment,  provides  the  opportunity  for 
major  improvements  in  the  daily  lives  of 
individuals  with  disabilities. 

It  is  the  mission  of  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  to 
generate,  disseminate,  and  promote  the 
full  use  of  new  knowledge  that  will 
improve  substantially  the  options  for 
disabled  individuals  to  perform  regular 
activities  in  the  commimity,  and  the 
capacity  of  society  to  provide  full 
opportimities  and  appropriate  supports 
for  its  disabled  citizens. 

NIDRR's  Statutory  Purpose 

The  inception  of  a  Federal 
rehabilitation  research  program  was  part 
of  the  legacy  of  the  late  Mary  E.  Switzer, 
pioneering  director  of  the  Federal-State 
vocational  rehabilitation  program. 

By  establishing  NIDRR  ^  in  1978, 
through  Amendments  to  the 
Rehabilitation  Act  of  1973  (Public  Law 
93-112),  Congress  reahzed  Switzer's 
vision  and  created  a  research  institute  in 
the  public  interest.  As  such,  NIDRR 
must  generate  scientifically  based 
knowledge  that  furthers  the  values  and 
goals  of  the  disability  community,  the 
knowledge  needs  of  service  providers, 
and  the  creation  of  rational  public 
policy. 

In  confounding  NIDRR,  Congress 
recognized  both  the  opportunities  for 
technological  and  scientific  advances  to 
improve  the  lives  of  individuals  with 
disabilities  and  the  need  for  a     ' 
comprehensive  and  coordinated 
approach  to  research,  development, 
demonstration,  information 
dissemination,  and  training.  The 
Rehabilitation  Act  of  1973,  as  amended 
(vdth  significant  changes  in  1992  and 
1998),  dharged  this  Institute  with  the 
responsibility  to  provide  a 
comprehensive  and  coordinated 
program  of  research  and  related 
activities  to  maximize  the  full  inclusion 
and  social  integration,  employment,  and 
independent  living  of  individuals  of  all 
ages  with  disabilities,  with  particular 
emphasis  on  improving  the 
coordination  and  effectiveness  of 
services  authorized  under  the  Act. 
Related  activities  were  mandated  to 
include  the  widespread  dissemination 
of  research-generated  knowledge  and 
practical  information  to  rehabilitation 


'  Established  as  the  National  Institute  of 
Handicapped  Research,  the  Institute's  name  was 
c^ged  to  NIDRR  by  the  1986  Amendments  to  the 
R»abilitation  Act. 
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professionals,  individuals  with 
disabilities,  researchers,  and  others;  the 
promotion  of  the  transfer  of 
rehabilitation  technology;  and  an 
increase  in  opportunities  for  researchers 
who  are  individuals  with  disabilities  or 
members  of  minority  groups. 

NIDRR  is  ideally  positioned  to 
facilitate  the  transfer  of  new  knowledge 
into  practice  given  its  administrative  co- 
location  with  two  major  service 
programs — ^the  Rehabilitation  Services 
Administration  (RSA)  and  the  Office  of 
Special  Education  Programs  (OSEP) — in 
the  Office  of  Special  Education  and 
Rehabilitative  Services  (OSERS). 
NIDRR's  linkage  to  the  greater  science 
community  through  its  leadership  of  the 
Interagency  Committee  on  Disability 
Research  (ICDR)  affords  an  opportunity 
to  facilitate  the  transfer  of  advances  in 
basic  research  into  the  agenda  for 
applied  research  and  knowledge 
diffusion. 

To  further  advance  work  in  the  field 
of  applied  research,  the  legislation 
requires  a  Plan,^  updated  every  five 
years,  describing  NIDRR's  future 
research  agenda.  This  Long-Range  Plan 
presents  a  five-year  agenda  anchored  in 
consumer  goals  and  scientffic 
initiatives.  The  plan  has  several  distinct 
purposes: 

(1)  To  set  broad  general  directions 
that  will  guide  NIDRR's  policies  and  use 
of  resources  as  the  field  of  disability 
enters  the  21st  century: 

(2)  To  establish  objectives  for  research 
and  dissemination  that  will  improve  the 
lives  of  individuals  with  disabilities  and 
from  which  annual  research  priorities 
can  be  formidated; 

(3)  To  describe  a  system  for 
operationalizing  the  Plfui  in  terms  of 
annual  priorities,  evaluation  of  the 
implementation  of  the  Plan,  and 
updates  of  the  Plan  as  necessary;  and 

(4)  To  direct  new  emphasis  to  the 
management  and  administration  of  the 
research  endeavor. 

This  Plan  was  developed  with  the 
guidance  of  a  distinguished  group  of 
NIDRR  constituents — individuals  with 
disabilities  and  their  family  members 
and  advocates,  service  providers, 
researchers,  educators,  administrators. 


2  As  a  component  of  the  Department  of  Education 
within  OSERS.  NIDRR  is  guided  by  the 
Department's  Strategic  Plan,  the  OSER's  Strategic 
Plan,  and  NIDRR's  own  strategic  goals  and 
objectives  as  laid  out  in  its  performance  plan  for  the 
Government  Performance  and  Results  Act  (GPRA). 
The  Rehabilitation  Act,  however,  calls  for  a  plan 
from  NIDRR — one  that  identifies  research  needs  and 
sets  forth  priorities.  This  Long-Range  Plan  describes 
the  issues  related  to  the  content  and  management 
of  hJIDRR's  research  and  other  activities  that  will 
constitute  the  substantive  portion  of  NIDRR's 
strategies  to  achieve  its  GPRA  performance 
objectives. 


and  policjmiakers,  including  the 
Commissioner  of  the  Rehabilitation 
Services  Administration,  members  of 
the  National  Council  on  Disability,  and 
representatives  from  DHHS.  It  draws 
upon  public  hearings  and  planning 
activities  conducted  under  the  prior 
NIDRR  administration  (Dr.  William  H. 
Graves,  Director)  and  on  papers 
prepared  for  the  Plan  by  more  than  a 
dozen  authors.  The  Plan  addresses  a 
range  of  diverse  objectives,  including: 

(1)  The  needs  of  individuals  with 
disabilities  for  knowledge  and 
information  that  will  enable  them  to 
achieve  their  aspirations  for  self- 
direction,  independence,  inclusion,  and 
functional  competence; 

(2)  The  needs  of  rehabilitation  service 
providers  for  information  on  new 
techniques  and  technologies  that  will 
enable  them  to  assist  in  the 
rehabilitation  of  individuals  with 
disabilities; 

(3)  The  needs  of  researchers  to 
advance  the  capabilities  of  science  as 
well  as  the  body  of  scientific 
knowledge; 

(4)  The  needs  of  society,  and  its 
leadership,  for  strategies  that  will  enable 
it  to  facilitate  the  potential  contributions 
of  all  citizens;  and 

(5)  The  need  to  transfer  findings  from 
basic  to  applied  research. 

Accomplishments  of  the  Past 

In  creating  NIDRR,  Congress 
recognized  that  research  has  contributed 
substantially  to  improvements  in  the 
lives  of  individuals  with  disabilities  and 
their  families.  Individuals  with 
disabilities  live  longer,  have  a  better 
quality  of  life,  enjoy  better  health,  and 
look  forward  to  more  opportunities  than 
they  did  30  years  ago,  and  more 
advances  occtir  every  day.  Today  it  is 
commonplace  to  find  people  in 
wheelchairs  traveling  in  airplanes  and 
private  vehicles,  people  who  are  blind 
using  computers,  and  people  who  are 
deaf  attending  the  theater,  while 
individuals  who  have  significant 
disabilities  are  being  recognized  as 
world  leaders  in  the  arts  and  sciences. 
These  developments  owe  much  to 
research  advances  at  both  the  individual 
and  societal  levels. 

Advances  at  the  Individual  Level 

Research,  and  its  use  to  improve 
practice,  inform  policy,  and  raise 
awareness,  has  changed  the  lives  and 
the  outlook  for  individuals  with 
disabilities  and  their  families.  For 
example,  the  life  expectancy  of 
individuals  who  paralysis  from  spinal 
cord  injury  has  risen  continuously  in 
the  past  25  years  (DeVivo  &  Stover, 
1995).  The  concerted  efforts  of  U.S. 


researchers,  most  of  whom  received 
NIDRR  support,  have  succeeded  in 
greatly  reducing  the  number  of  severe 
urinary  tract  infections  and  other 
urinary  tract  complications  in  this 
population,  thereby  reducing  renal 
failure  as  a  cause  of  death  for  these 
individuals  from  1st  to  12th  place  over 
the  past  two  decades.  Decubitus  ulcers 
also  have  been  a  serious  problem  for 
persons  with  spinal  cord  injury,  as  well 
as  for  those  with  stroke,  multiple 
sclerosis,  and  other  immobilizing 
conditions.  Decubitus  ulcers  are 
destructive  and  costly  to  treat,  resulting 
in  lost  workdays,  hi{^  medical 
expenses,  hospitalizations,  and  further 
secondary  complications.  Through  the 
efforts  of  medical  researchers  and 
rehabilitation  engineers,  preventive 
measures  have  been  developed 
including  seating,  cushioning,  and 
positioning  devices;  behavioral 
protocols;  and  improved  treatment 
methods.  These  efforts  have  greatly 
reduced  the  length  of  time  needed  for 
medical  treatment  of  decubiti,  and  the 
cost  of  this  treatment. 

Rehabilitation  engineering  research 
has  been  responsible  for  the  application 
of  new  materials  in  the  design  of 
wheelchairs  and  orthotic  and  prosthetic 
devices  that  render  these  technologies 
comfortable  and  serviceable,  and  allow 
their  users  to  accomplish  many, 
important  personal  goals.  For  example, 
wheelchairs  racers  using  the  newest 
sports  wheelchairs  can  complete  races 
longer  than  800  meters  at  speeds  faster 
than  those  of  Olympic  runners.  In  the 
Paraljmipics,  runners  using  prosthetic 
legs  repeatedly  have  demonstrated 
impressive  speeds.  In  everyday  life, 
people  who  use  wheelchairs  have 
benefited  from  lightweight, 
transportable  chairs  as  well  as  powered 
chairs  that  greatly  increase  the 
independence  of  some  users. 

Advances  at  the  Environmental-Societal 
Level 

In  the  last  two  decades,  NIDRR  has 
participated  in  an  unprecedented 
expansion  of  opportunities  and 
possibilities  for  persons  with 
disabilities.  During  this  period, 
technology  has  greatly  enhanced  the 
accommodation  of  disabiUty,  self- 
awareness  has  raised  the  expectation  of 
and  for  persons  with  disabifities,  and 
advocacy  has  resulted  in  recognition  of 
the  rights  of  persons  with  disabilities  to 
societal  access  and  reasonable 
accommodations. 

NIDRR  has  supported  research  that 
has  facilitated  the  inclusion  of  persons 
with  mental  retardation  and  those  with 
emotional  disabilities  in  commimities, 
workplaces,  and  lifelong  learning.  In 
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doing  s  D ,  NIDRR  researchers  have 
docimKiited  patterns  of 
deinstitutionalization;  developed 
technidi  les  for  behavior  management 
that  have  enabled  Individuals  to  leave 
institutions  and  live  and  work  in  the 
commimity;  strengthened  self-advocacy 
and  peet-support  programs;  developed 
techno^gical  solutions  to  improve 
access  to  housing,  communications,  and 
work;  ak^d  developed  strategies  to 
increas0;  emplo)rment  and  to  support 
familieiiin  their  important  roles. 

Tody's  research  on  the  application  of 
the  priiitiples  of  universal  design  to  the 
built  eqyironment,  information 
technology  and  telecommunications, 
transpoirtation,  and  consumer  products 
is  base4  on  the  concept  of  an 
enviroiiment  that  is  usable  by  persons 
with  a  V6ry  broad  range  of  function.  For 
example,  after  years  of  research,  all 
televisibin  sets  are  not  equipped  with 
decode^!  that  allow  people  with  hearing 
loss  to  4^cess  most  programs.  In 
addition,  ergonomic  research  undergirds 
the  dev|eilopment  of  workplace  designs 
and  the*  Standards  for  building  codes, 
consumer  products,  and  the 
telecommunications  infrastructure. 
These  aldvances  have  been  instnmiental 
in  leadii  ig  to  a  change  in  the  disability 
paradigc  i,  expanding  the  focus  of 
disabililty  to  include  environmental 
factors,  is  well  as  individual  factors. 

NIDRfR's  research  activities  also  have 
led  to  the  development  of  small 
businesis^s  in  hearing  aids,  prosthetics, 
communication  devices,  and 
instru^ibnal  software.  NIDRR  research 
provided  an  important  stimulus  in  a 
field  of 'orphan  products  with  small 
markets., 

onsfor  the  Future:  A  New 
of  Disability 


The  identification  of  trends  in  the 
distribiition  of  disabilities,  the 
emergence  of  new  disabilities,  and  the 
prevalence  of  disability  in  the  nation's 
aging  population  further  challenge  the 
disability  research  field.  Additionally, 
the  reseHrch  field  must  develop  ways  to 
measur^  and  address  the  impact  of 
environjmental  factors  on  the 
phenon^^non  of  disability. 

NIDRR  has  provided  leadership  in 
research 'leading  to  a  new  conceptual 
foundatiipn  for  organizing  and 
interpreting  the  phenomenon  of 
disability — a  "New  Paradigm"  of 
disabili^.  This  paradigm  is  a 
construjiion  of  the  disability  and 
scientific  communities  alike  and 
provides  a  mechanism  for  the 
application  of  scientific  research  to  the 
goals  and  concerns  of  individuals  with 
disabilities.  The  new  paradigm  of 
disabili  y  is  neither  entirely  new  nor 


entirely  static.  Thomas  Kuhn  defines 
paradigm  as  "imiversal  achievements 
that  for  a  time  provide  model  problems 
and  solutions  to  a  community  of 
practioners"  (Kuhn,  1962).  The  term 
paradigm  is  used  here  in  the  quasi- 
popular  sense  it  has  acquired  over  the 
last  40  years  to  indicate  a  basic 
concensus  among  investigators  of  a 
phenomenon  that  defines  the  legitimate 
problems  and  methods  of  a  research 
field.  NIDRR  posits  that  the  paradigm  in 
this  case  applies  not  to  a  single  field, 
but  to  a  single  phenomenon — 
"disability" — as  it  is  investigated  by 
multiple  disciplinary  fields.  The 
disability  paradigm  that  undergirds 
NIDRR's  research  strategy  for  the  future 
maintains  that  disability  is  a  product  of 
an  interaction  between  characteristics 
(e.g.,  conditions  or  impairments, 
functional  status,  or  {)ersonal  and  social 
qualities)  of  the  individual  and 
diaracteristics  of  the  natural,  built, 
cultural,  and  social  environments.  The 
construct  of  disability  is  located  on  a 
continumn  from  enablement  to 
disablement.  Personal  characteristics,  as 
well  as  environmental  ones,  may  be 
enabling  or  disabling,  and  the  relative 
degree  fluctuates,  depending  on 
condition,  time,  and  setting.  Disability 
is  a  contextual  variable,  dynamic  over 
time  and  circumstance.  Environments 
may  be  physically  (in)accessible, 
culturally  (ex)  (in)clusive, 
(un)accommodating  and  (im)supportive. 
For  example,  on  a  societal  level, 
institutions  and  the  built  environment 
were  designed  for  a  limited  segment  of 
the  population.  Researchers  should 
explore  new  ways  of  measuring  and 
assessing  disability  in  context,  taking 
into  accoimt  the  effect  of  physical, 
policy,  and  social  environments,  and 
the  djnaamic  nature  of  disability  over 
the  lifespan  and  across  environments. 

Perhaps  the  new  paradigm  can  be 
imderstood  best  in  contrast  to  the 
paradigm  it  replaces  and  through  a 
clarification  of  the  importance  the 
paradigm  has  for  all  aspects  of  research 
and  policy  (see  Table  1).  The  "old" 
paradigm,  which  was  reductive  to 
medical  condition,  and  is  reflected  in 
many  aspects  of  the  Nation's  policy  and 
service  delivery  arenas,  has  presented 
disability  as  the  result  of  a  deficit  in  an 
individual  that  prevented  the  individual 
from  performing  certain  functions  or 
activities.  This  underlying  assumption 
about  disability  affected  many  aspects  of 
research,  rehabilitation,  and  services. 

The  new  paradigm  of  disability  is 
integrative  and  holistic,  and  focuses  on 
the  whole  person  functioning  in  an 
environmental  context  This  new 
paradigm  of  disability  is  reflected  in  the 
ADA  and  sets  a  goals  framework  for 


research,  policy,  and  delivery  of 
services  and  supports  relative  to 
disability.  The  new  paradigm  with  its 
recognition  of  the  contextual  aspect  of 
disability — the  dynamic  interaction 
between  individual  and  environment 
over  the  lifespan  that  constitutes 
disability — has  significaqteonsequences 
for  NIDRR's  research  agencra  over  the 
next  decade.  These  consequences 
include:  Changes  in  the  ways  disability 
is  defined  and  conceptualized;  new 
approaches  for  measuring  and  cotmting 
disability;  a  focus  on  new  research 
issues;  and  changes  in  the  way  research 
is  managed  and  conducted. 

Definitional  Issues 

One  of  the  fundamental  consequences 
of  the  new  paradigm  is  the  need  for  the 
reformulation  of  definitions.  The 
definition  of  disability  is  critical  to 
building  a  conceptual  model  that 
identifies  relevant  components  of 
disablement  and  their  relationships  to 
each  other,  and  the  dynamic 
mechanisms  by  which  they  change. 
Typically,  definitions  of  disability  have 
varied  depending  on  their  intended  use. 
From  a  research  perspective,  definitions 
used  for  counting  and  describing 
disabled  people  have  been  important, 
while  definitions  estabUshing  eligibility 
for  benefits  and  services  have  been 
critical  from  the  policy  perspective. 

The  majority  of  Federal  definitions  of 
disabiUty,  including  those  in  the 
Rehabilitation  Act,  the  ADA,  and  the 
National  Health  Interview  Survey 
(NHIS),  derive  from  the  old  paradigm. 
These  definitions  all  attribute  the  cause 
of  limitations  in  daily  activities  or  social 
roles  to  characteristics  of  the  individual, 
that  is,  "conditions"  or  "impairments." 
Even  the  ADA,  which  promotes 
accessibility  and  accommodations, 
locates  the  disability  with  the 
individual.  This  is  imderstandable  not 
only  because  of  the  time  involved  in 
changing  a  paradigm,  but  because  of  the 
lack  of  a  system  to  define,  classify,  and  " 
measure  the  environmental  components 
of  disability  and  the  absence  of  a  model 
to  describe  and  quantify  the  interaction 
of  environmental  and  individual 
variables.  This  need  for  a  change  in 
definitions  must  be  addressed  by 
activities  such  as  the  attempt  to  revise 
the  International  Classification  of 
Impairments.  Disabilities,  and 
Handicaps  (ICIDH)  (1980),  to  better 
define  and  measiu-e  the  factors  external 
to  the  individual  that  contribute  to 
disability. 
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Table  1.— Contrast  of  PAfW)iGMS 


Definition  of  Disability 

Straigegy  to  Address  Disability 

Method  to  Address  Disability .. 

Source  of  lnten«ntion 

Entitiements 

Role  of  Disabled  Individual  .... 
Domain  of  Disability  


'Old'  paradigm 


An  individual  is  limited  by  his/her  impaimient 
or  condition. 

Fix  the  individual,  correct  the  deficit 


Provision  of  medical,  vocational,  or  psycho- 
logical rehabilitation  services. 

Professiorials,  diniciar^,  arxj  other  refiabilita- 
tion  service  providers. 

Eligibility  for  benefits  based  on  severity  of  im- 
pairment. 

Oliiect  of  intervention,  patient,  beneficiary,  re- 
search subject. 

A  medical  "problem" 


'New'  paradigm 


An  individual  with  an  impairment  requires  an 
accommodation  to  perform  functions  re- 
quired to  carry  out  life  activities. 

Remove  barriers,  create  access  through  ac- 
commodation and  universal  design,  pro- 
mote wellness  and  health. 

Provision  of  supports,  e.g.,  assistive  tech- 
nology, personal  assistance  services,  job 
coach. 

Peers,  mainstream  service  providers,  con- 
sumer information  services. 

Eligibility  for  accommodations  seen  as  a  civil 
right. 

Cortsumer  or  customer,  empowered  peer,  re- 
search participant,  decision-maker. 

A  socio-environmental  issue  Involving  acces- 
sibility, accomrmdations,  and  equity. 


Nola:  Adapted  from  materials  prepared  for  this  Long-Range  Plan  by  Gertwn  DeJong  and  Bonnie  O'Day. 


Measurement  Issues 

Sources  of  data,  including 
demographic  studies  and  national 
surveys,  should  be  adjusted  to  reflect 
new  definitions  or  concepts,  and  to  take 
into  account  contextual  variables  in 
survey  sampling  techniques.  Survey 
questions  must  reflect  environmental 
ractors  as  well  as  individual  factors  such 
as  socioeconomic  characteristics  or 
impairments.  Under  the  new  paradigm, 
questions  about  employment  status,  for 
example,  should  focus  on  the  need  for 
accommodations  as  well  as  on  the 
existence  of  an  impairment.  Measures 
must  enable  researchers  to  predict  and 
understand  changes  in  the  prevalence 
and  distribution  of  disabilities — the 
emerging  universe  of  disability — which 
illvistrates  the  link  between  imderlying 
social  and  environmental  conditions 
such  as  poverty,  race,  cultiire,  isolation, 
the  age  continuum,  and  the  emergence 
of  new  causes  of  disability,  new 
disability  syndromes,  and  the 
differential  distribution  of  disability 
among  various  population  groups  in  our 
society. 

Concnm  increasingly  is  focused  on 
vulnerable  populations  as  researchers 
find  more  evidence  that  disability,  and 
risk  thereof,  are  disproportionately 
concentrated  in  populations  in  poverty, 
populations  that  lack  access  to  state-of- 
the-art  preventions  or  interventions,  and 
populations  that  are  exposed  to 
additional  external  or  lifestyle  risk 
factors.  There  are  new  impairments, 
exacerbated  impairments,  or  new 
etiologies  that  are  associated  with 
socioeconomic  status,  education  levels, 
access  to  health  care,  nutrition,  living 
conditions,  and  personal  safety. 
Individuals  from  racial,  linguistic,  or 
cultural  minority  backgroimds  are  more 
likely  to  live  in  poverty  and  to  lack 


adequate  nutrition,  pre-natal  and  other 
health  care,  access  to  preventive  care, 
and  health  information.  These 
individiials  also  have  more  exposure  to 
inteip«8onal  violence  and  intentional 
injury.  The  new  paradigm's  recognition 
of  environmental  factors  leads  to  a  focus 
on  imderserved  minority  populations — 
part  of  the  emerging  imiverse  of 
disability  discussed  in  Chapter  Two. 

New  Focus  of  Research  Inquiries 

The  new  paradigm  adds,  or  increases 
the  relative  emphases  on,  certain  areas 
of  inquiry.  Research  must  develop  new 
methods  to  focus  on  the  interface 
between  person  and  society.  It  is  not 
enough  simply  to  shift  the  focus  of 
concern  from  the  individual  to  the 
environment.  What  is  needed  are 
studies  of  the  dynamic  intnplay 
between  person  and  environment;  of  the 
adapting  process,  by  the  society  as  well 
as  by  the  individual;  and  of  the  adaptive 
changes  that  occur  during  a  person's 
lifespan.  The  aging  of  the  disabled 
popidation  in  conjunction  with  quality 
of  life  issues  dictates  a  particular  focus 
on  prevention  and  alleviation  of 
secondary  disabilities  and  co-existing 
conditions  and  on  health  maintenance 
over  the  lifespan.  Research  must  focus 
on  the  development  and  evaluation  of 
environmental  options  in  the  built 
environment  and  the  communications 
environment,  including  such 
approaches  as  universal  design, 
modular  design,  and  assistive 
technology  that  enable  individuals  with 
disabilities  and  society  to  select  the 
most  appropriate  means  to 
acconunodate  or  alleviate  limitations. 
Research  must  lead  to  a  better 
imderstanding  of  the  context  and  trends 
in  our  society  that  affect  the  total 
environment  in  which  people  with 


disabilities  will  live  and  in  which 
disability  will  be  manifested.  These 
include:  economy  and  labor  market 
trends;  social,  cultural,  and  attitudinal 
developments;  and  new  technological 
developments.  Research  must  develop 
ways  to  enable  individuals  with 
disabilities  to  compete  in  the  global 
economy,  including  education  and 
training  methods,  job  acconmiodations, 
and  assistive  technology. 

Research  must  develop  an 
imderstanding  of  the  public  policy 
context  in  which  disability  is  addressed, 
ignored,  or  exacerbated.  General  fiscal 
and  economic  policies,  as  well  as  more 
specific  policies  on  employment, 
delivery  and  financing  of  health  care, 
income  support,  transportation,  social 
services,  telecommunications, 
institutionalization,  education,  and 
long-term  care  are  critical  factors 
influencing  disability  and  disabled 
persons.  Their  frequent  inconsistencies, 
contradictions,  and  oversights  can 
inhibit  the  attaiiunent  of  personal  and 
social  goals  for  persons  with  disabilities. 

Research  Mana^ment 

The  new  paradigm  requires  new 
models  for  die  management  of  the 
research  enterprise  that  include 
stakeholder  participation, 
interdisciplinary  and  collaborative 
efforts,  more  large-scale  and 
longitudinal  research,  and  new  research 
methodologies  to  conduct  meaningful 
studies  in  die  emerging  policy 
environments.  Training  in  disability  and 
rehabilitation  research  must  be 
expanded  to  include  disciplines  such  as 
architecture  and  business.  There  will  be 
new  venues  for  the  conduct  of  research, 
and  a  need  for  validated  methodologies 
to  conduct  research  on  dynamic  person- 
environment  interactions  and  imder 
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constricted  circumstances.  Through 
training  programs,  the  disability  and 
rehabiutation  research  field  also  should 
work  tci  increase  the  number  of  disabled 
and  minority  researchers. 

The  iriole  of  disabled  consumers  in 
reseandi  under  the  new  paradigm,  as 
well  ai  in  policy  and  services,  is 
proactiye  and  participative.  Consiuners 
have  a' tole  in  shaping  their 
environments  and  in  managing  the 
supports  and  services  they  require. 
Re8eai|[^  must  be  more  inclusive  and 
partici|>atory,  involving  not  only 
consumers  but  also  other  stakeholders 
in  im<yrstanding  and  interpreting 
reseanili,  in  disseminating  and  applying 
research  findings,  and  in  planning, 
conducting,  and  evaluating  research. 
Consutipfir  satisfertion  with  rosfiarch  as 
well  0$  jservices  will  be  subject  to 
assessti^ent. 

Moreover,  interdisciplinary  and 
collaborative  research  are  important  for 
explictUng  the  multidimensional 
qualities  of  disability.  It  is  only  through 
research  coordination  and  collaboration 
that  the  findings  of  basic  research  can  be 
transl^tled  into  the  knowledge  base  of 
disabiuty  research. 

Regaraless  of  its  auspices,  research  is 
a  cummative  and  integrative  process; 
new  k^wledge  comes  from  many 
sourceiSk  often  in  response  to  concerted 
pursuit,  but  also  sometimes 
serendipitously.  Research  is  often  slow- 
movin0  and  always  painstaking;  one  of 
the  iropios  of  the  research  effort  is  that 
a  dispi^ved  hypothesis  may  constitute  a 
succesjsjhil  project,  particularly  if  it 
divert^  the  time  and  resources  of  others 
from  a^  nnfriutful  direction.  As  one 
participant  in  the  planning  process  put 
it,  "sometimes  the  new  questions  you 
stimulate  are  more  important  than  the 
ones  ycki  answer  in  your  research 
projeq.r'  NIDRR  is  pleased  to  have 
collaborated  with  many  other  Federal 
and  private  agencies  that  sponsor 
various  aspects  of  disability  and 
rehabilitation  research,  and  is 
commitjted  to  making  research  an 
inclusive,  collaborative,  and 
coordinated  imdertaking. 

Orgam  iation  of  the  Plan 

This  Introductory  chapter  has  set  the 
framewbrk  for  understanding  NIDRR's 
mission  and  approach.  After  the  next 
chapteh  "Dimensions  of  Disability,"  the 


Plan  will  discuss,  in  Section  Two,  an 
agenda  for  research  that  provides 
opportunities  for  leadership  and 
innovation.  NIDRR  will  implement  this 
research  agenda  in  conjunction  with 
excellent  management  strategies,  a 
dynamic  program  of  knowledge 
dissemination,  and  a  vigorous  effort  to 
build  capacity  of  the  field  through 
training  resecurchers  and  users  of 
research.  Section  Three  v«ll  focus  on 
these  activities. 

NIDRR  intends  this  five-year  research 
Plan  to  balance  the  competing  demands 
of  consumer  relevance  and  scientific 
rigor,  and  to  present  an  agenda  for 
research  that  is  responsive,  scientifically 
sound,  and  accoimtable,  and  which 
makes  a  contribution  to  the  refinement 
of  the  Nation's  science  and  technolopv 
policy. 

Chapter  2:  Dimensions  of  Disability 

"Policy  issues  at  the  forefront  of  the 
disability  agenda  require  accurate  data, 
routinely  repeated  measures, 
sophisticated  analysis,  and  broad 
dissemination"  (National  Council  on 
Disability,  Action  Steps  for  Changes  to 
Federal  Disability  Data  Collection 
Activities,  draft  report,  Sept.  19, 1997). 

This  chapter  of  the  Plan  presents 
NIDRR's  operative  definitions  of 
disability,  discusses  several  analytical 
frameworks  for  the  categorization  of 
disability,  and  highlights  deficits  in 
current  definitions  and  data  collection. 
The  chapter  then  presents  data  about 
the  prevalence  and  distribution  of 
disability  in  the  nation  and  includes 
selected  demographic  data  related  to  the 
major  NIDRR  goals  of  independence, 
inclusion,  and  employment. 

Definitions  and  Concepts  of  Disability 
and  Disablement 

The  definition  of  an  individual  with 
a  disability  under  which  NIDRR 
operates  is  contained  in  the 
Rehabilitation  Act  of  1973,  (Public  Law 
93-112)  as  amended,  and  is  as  follows: 
any  person  who  (i)  has  a  physical  or 
mental  impairment  which  substantially 
limits  one  or  more  of  such  person's 
major  life  activities,  (ii)  has  a  record  of 
such  an  impairment,  or  (iii)  is  regarded 
as  having  such  an  impairment  (29 
U.S.C.  706(8)(B)).  This  definition  is 
similai  to  those  contained  in  the  ADA 
and  the  Technology-Related  Assistance 


for  Individuals  with  Disabilities  Act 
(Tech  Act). 

The  impairments  that  lead  to 
limitations  in  activities  may  be  related 
to  genetic  conditions  or  to  acquired 
diseases  or  traumas  that  may  occvir 
throughout  the  Ufespan.  The  extent  of 
disability,  and  the  conditions  associated 
with  disability,  are  significant  to 
individuals  and  their  families,  and  to 
the  Nation. 

Prevailing  definitions,  based  in  statute 
and  supporting  program  authorities, 
clearly  do  not  reflect  new  paradigm 
concepts  of  disability.  Nearly  all 
definitions  identify  an  individual  as 
disabled  based  on  a  physical  or  mental 
impairment  that  limits  the  person's 
ability  to  perform  an  important  activity. 
Nule  that  the  complementary 
possibility — ^that  the  individual  is 
limited  by  a  barrier  in  society  or  the 
environment — is  never  considered.  This 
Plan  suggests  that  it  is  useful  to  regard 
an  individual  with  a  disability  as  a 
person  with  an  impairment  who 
requires  an  accommodation  or 
intervention  rather  than  as  a  person 
limited  solely  by  a  condition.  This  nev/ 
approach  derives  from  the  interaction 
between  personal  variables  and 
environmental  conditions.  Because 
accommodations  can  address  person- 
centered  factors  as  well  as  socio- 
environmental  factors,  a  "need  for 
accommodation"  is  a  more  adaptable 
concept  for  the  new  paradigm. 

The  various  definitions  of  disability 
that  have  formed  the  basis  fcA-  both 
program  eligibility  and  stwey  data 
collection  do  not  have  explanatory 
power  for  research  piuposes.  The  field 
of  disability  research  lacks  a  widely 
accepted  conceptual  foundation  for  the 
meaf  urement  of  disabihty  as  well  as 
consistent  definitions  for  data 
collection.  In  recent  years,  however,  a 
number  of  efforts  to  develop  conceptual 
frameworks  to  organize  information 
about  disability  have  been  initiated  (see 
Table  2).  Among  these  efforts  are:      ^ 

(1)  The  ICIDH,  which  was  developed 
in  1980  by  the  WHO.  The  ICIDH  was 
designed  to  provide  a  framework  to 
organize  information  about  the 
consequences  of  disease.  An  ongoing 
revision  process  is  considering  social, 
behavioral,  and  environmental  factors  to 
refine  the  concept  of  "handicap;" 


Table  2.— Concepts  in  Models  of  Disability 


ICIDH 


Diseas4^-Something  abnormal  within  the  indi- 
vidua);  etiology  gives  rise  to  change  in  stnx;- 
ture  ^  functioning  of  the  tx>dy. 


Nagi/1991  lOM 


Active  pathology — Interruption  or  interference 
of  normal  txxlily  processes  or  stnjctures. 


NCMRR 


Pattiophysiology— Interruption  or  interference 
with  normal  physiological  arx]  develop- 
mental processes  or  structure. 
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Table  2.— Concepts  in  Models  of  Disability— Continued 


ICIDH 


Nagi/1991  lOM 


NCMRR 


tmpainneni— Any  loss  or  abnormality  of  psy- 
chological, physiological,  or  anatomical  struc- 
ture or  function  at  the  organ  levsl. 


Disabiity— Any  rsstrictlon  or  lack  (resuMng  from 
an  impairment)  of  ability  to  perform  an  activ- 
ity in  the  marvier  or  range  considerad  normal 
for  a  human  being. 

Handcap— A  (Ssadvantage  resulting  from  an 
impaiimenl  or  dsdbiiity  that  limits  or  prevents 
fuNlment  of  a  normal  role  depending  on  age, 
sex,  and  sociocultural  factors. 


Impairment— Anatomical,  physiological,  merv 
tal  or  emotional  abnormalities  or  loss. 


Functional  limitation — Restifction  or  lade  of 
ability  to  petform  an  action  or  activity  in  ttie 
manner  or  within  ttie  range  considered  nor- 
mal tftat  results  from  Impairment. 

Disability— Inability  or  Hmitation  in  performing 
soctaly  defined  activities  and  roles  ex- 
pected of  individuals  witfiin  a  social  and 
physical  environment. 


Impairment — Loss  or  abnormalities  of  cog- 
nitive, emotional,  physiological,  or  anatom- 
ical structure  or  function,  irtduding  losses  or 
abnormalities,  not  those  attributable  to  the 
initial  patfwphysiology. 

Functional  limitation— Restriction  or  ladt  of 
at>ility  to  perfonm  an  action  in  the  manner  or 
within  the  range  consistent  with  the  parts  of 
an  organ  or  organ  system. 

Disability— InaMlty  or  limitation  in  performing 
tasks,  activities,  and  roles  to  levels  ex- 
pected within  the  physical  and  social  corf- 
text. 

Societal  limitatxx>— Restricttons  attributabto  to 
social  policy  arxJ  barriers  (structural  or  atti- 
tudinal)  which  limits  fulfillment  of  roles  and 
denies  access  opportunities  that  are  associ- 
ated with  full  participation  in  society. 


fnformatkx)  in  cokimn  1  is  from  Intemattonal  CtassifKatkxi  of  Impairments,  Disabilities,  and  Handicaps,  by  the  WorW  Health  Organiza- 
tton,  1960,  Geneva.  Switzerland:  Author. 

tnkxmlton  in  column  2  is  from  Disability  Concepts  Revisited:  ImpNcattons  for  Preventton,  by  S.Z.  Nagi.  1991,  (p.  7)  in  Disability  in  America: 
Toward  A  National  Agenda  for  Preventton  by  A.M.  Pope  and  A.R.  Tartov  (Eds.),  1991,  Wash^on.  DC:  Nattonal  Academy  Press. 

Intormaiton  in  column  3  is  from  Research  Ptan  for  the  l^attonal  Center  for  IMedteal  RehabiWatton  Research,  (p.  33),  by  the  Nattonal  Institute  of 
Chid  HiBaNh  and  Human  Devetopment  (1993)  (NIH  PuUtoatton  No.  93-3509),  Washington,  DC:  U.S.  Government  Printing  Office. 


(2)  The  "Nagi  model"  (Nagi,  1991), 
which  was  presented  by  the  histitute  of 
Medicine  (lOM)  in  its  1991  Disability  in 
Ammica  report  (Pope  ft  Tarlov,  1991). 
The  model  was  revised  in  the  1997 
report  entitled  Enabling  America 
(Brandt  ft  Pope.  1997).  The  lOM  (1997) 
also  posits  tbat  disability  is  a  function 
of  the  interaction  of  individuals  with 
the  social  and  physical  environments. 
The  revised  Nagi  model  describes  the 
environment  as  including  the  natural 
environment,  the  built  environment, 
culture,  the  economic  system,  the 
political  system,  and  psychological 
factors.  The  new  model  includes  a  state 
of  "no  disabling  condition."  The  state  of 
disability  is  not  included  in  this  model 
because  disability  is  not  viewed  as 
inherent  in  the  person,  but  rather  as  a 
function  of  the  interaction  of  the 
individual  and  the  environment;  and 

(3)  The  schematic  adopted  by  the 
National  Center  for  Medical 
Rehabilitation  research  (NCMRR)  in  its 
Research  Plan  (1993,  p.33),  which 
added  the  concept  of  societal  limitation. 

Continuujn  of  &iablement-Disablement 

The  most  widely  used  conceptual 
frameworks  applied  to  disability  and 
rehabilitation  research  have  in  common 
a  continuum  that  progresses  from  some 
imderlying  etiology  or  disease  to 
limitations  in  physical  or  mental 
frmction.  These  functional  limitations, 
when  combined  with  external  or 
environmental  conditions,  may  lead  to 
some  deficit  in  the  performance  of  daily 
activities  or  expected  social  roles.  In 
"Enabling  America,"  the  lOM  has  urged 


the  adoption  of  a  new  conceptual 
framework  as  a  model  for  the 
enablement-disablement  process 
(Brandt  ft  Pope,  1997).  This  model  has 
the  advantage  of  identifying 
components  of  person-centdred  and 
environment-centered  variables.  The 
lOM  framework  identifies  four 
categories  of  individual  factors  (person, 
biology,  behavior,  and  resources)  and 
nine  categories  of  external  environment 
factors  (natural,  culture,  engineered 
environments,  therapeutic  modalities, 
health  care  delivery  system,  social 
institutions,  macro-economy,  policy  and 
law,  and  resources  and  opport\mities). 

NIDRR  research  focuses  on  crucial 
areas  of  functional  loss,  disabiUty.  and 
sodo-environmental  aspects  of  the 
continuum.  In  keeping  with  the  new 
paradigm.  NIDRR  emphasizes  the 
importance  of  explicating  the 
connection  between  the  person  and  the 
environment,  and  interface  that 
determines  the  disabling  consequences 
of  impairments  and  conditions.  This 
study  of  the  dynamic  interaction  among 
various  individual  and  environmental 
variables  requires  NIDRR's  continued 
and  increased  attention  to  shaping  the 
structure,  management,  and  capacity  for 
research,  methodologies  are  needed, 
often  in  an  interdisciplinary  context, 
that  can  illuminate  multiple  facets  of 
disablement  and  enablement  from 
numerous  perspectives. 

Limitations  in  Federal  Data  Sources 

The  various  Federal  data  collection 
efi^orts  that  assess  the  extent  and 
distribution  of  disability  in  society  are 


less  than  ideal  for  measuring  the 
population  that  meets  the  NIDRR 
definition  of  an  individual  with  a 
disability.  These  efforts  generally  can  be 
categorized  as  either  program  data, 
whidi  focus  on  the  recipients  of  Federal 
benefit  or  service  programs,  or  national 
surveys  that  focus  on  perceived 
limitations  in  activities  caused  by  health 
conditions.  Both  program  and  surO'ey 
data  focus  on  the  "physical  or  mental 
impairment"  as  the  cause  of  the 
limitation.  This  is  a  reductionist 
approach  that  discounts  socnal  and 
environmental  factors  or  assumes  that 
these  factors  are  subsumed  within 
individual  attributes. 

The  National  Health  Interview  Siuvey 
(NHIS),  are  the  two  most  widely  used 
sources  of  survey  data  to  describe  the 
population  of  individuals  with 
disabilities.  The  data  from  the  Disability 
Supplement  to  the  NHIS  currently  is 
being  analyzed  by  a  number  of 
researchers  and  will  yield  much-needed 
information  on  persons  with 
disabilities.  The  Disability  Supplement 
is  the  product  of  a  1994  to  1996  data 
collection  eSbri  that  was  the  result  of 
years  of  cooperative  development  by 
Federal  agencies  concerned  with 
disability  issues.  While  the  Disability 
Supplement  will  have  enormous  value 
to  its  users,  the  Supplement,  like  other 
data  sources,  lacks  any  measures  of  the    c 
environmental  factors  (social  or 
physical)  that  contribute  to  disablement, 
as  well  as  any  measures  of  interaction 
between  person  and  environment 

Federal  data  collection  efforts, 
including  the  Census,  the  NHIS,  the 


attributable  to 

Kturai  or  atti- 

of  roles  arxJ 

at  are  associ- 
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SIPP,  1  he  Current  Population  Survey 
(CPS),  and  many  other  program-specific 
or  topical  data  collections,  not  only  fail 
to  addir0ss  important  new  concepts  of 
disability,  but  also  are  limited  in  other 
respect^.  Sampling  procedures  may 
result  in  the  exclusion  of  low-incidence 
disabilities  and  insufficient  information 
about  t^inority  populations;  self- 
reportMg  leads  to  underreporting  many 
conditjiDns;  and  survey  formats 
firequeiitly  are  inaccessible  to  persons 
with  cxignitive,  sensory,  or  language 
limitappns.  Many  Federal  data 
collection  efibrts,  as  well  as  most 
private  {ones,  do  not  routinely  include 
inforoution  about  persons  with 
disabilKy  in  their  collection  and 
reporting.  Improvements  in  data  quality 
and  availability  will  be  a  key  goal  of 
NIDRR  in  this  five-year  Plan. 

Parti(:iilar  problems  exist  in  defining 
and  quantifying  disability  in  children. 
Many  service  programs  rely  on 
diagnqstic  categories  for  eligibility,  and 
even  thbse  that  have  attempted  a 
functii^itial  approach  have  had  difficulty 
assess^  the  effect  of  context, 
expectjqtions,  transactions  with  adults, 
chronijqity  and  duration,  in  determining 
the  exU  int  of  disability  among  children. 

The  k  )ffice  of  Special  Education 
Prograyis  (OSEP)— administers  the 
Indiyimials  with  Disabilities  Education 
Act  (ID^),  which  mandates  that 
schoolls  have  a  full  range  of  services 
necessi^  to  provide  a  free  and 
appropriate  public  education  for 
children  with  disabilities.  According  to 
OSEP'B  1995-1996  IDEA  annual  report 
to  CoDVess,  5.6  million  disabled 
children  (ages  3  to  21)  received 
educaljipnal  services.  Approximately, 
^  of  these  children  were 

as  having  specific  learning 
ies.  Other  hi^  incidence 
ties  included  speech  and 
I  impairments,  mental 
retardation,  and  serious  emotional 
disturl^ances. 

Becdttse  OSEP  and  other  Department 
of  Eduoation  offices  focus  their  research 
on  activities  based  in  the  educational 
system,!  including  the  development  of 
curricmum  and  teaching  methods  and 
the  traiiiing  of  teachers,  NIDRR  has 
directed  its  research  on  disabled 
children  to  aspects  of  life  outside  that 
arena.  These  issues  include  family-child 
relatiofis;  social  relationships; 
commiiyiity  integration;  medical 
technoHbgies  for  replacing,  or 
substitiiting  for,  function; 
accomimodations;  and  supports  to 
familiQ^.  NIDRR  research  also  has  a  role 
in  addressing  the  critical  problems  of 
succeeding  in  the  transitions  from 
school  to  adult  life  in  the  community, 
and  in; the  work  and  adult  service 


systems.  In  a  broader  context,  it  is 
important  to  note  that  5.5  percent  of  all 
American  families  contain  one  or  more 
children  with  a  disability  (LaPlante, 
Carlson,  Kaye,  &  Wenger,  1996). 
Children  with  disabilities  are  more 
likely  to  be  found  in  low-income 
families  and  families  headed  by  single 
mothers. 

Prevalence  of  Disability 

The  importance  of  disability  research 
is  imderscored  by  the  frequency  and 
widespread  dispersion  of  disabilities  in 
the  U.S.  population.  The  following  data 
about  disability  were  selected  because 
of  thefr  relevance  to  NIDRR's  specific 
priorities  and  to  the  overall  objectives  of 
this  plan. 

The  1994  NHIS  estimated  that  15 
percent  of  the  noninstitutionahzed 
civilian  population — some  38  million 
people — were  limited  in  activity  due  to 
chronic  conditions  (Adams  &  Marano, 
1995).  The  Institute  of  Medicine 
interpolated  the  NHIS  data  to  indicate 
that  38  percent  of  disabilities  were 
associated  with  mobility  limitations, 
followed  by  chronic  disease  (32 
percent);  sensory  limitations  (8  percent); 
intellectual  limitations  (7  percent);  and 
all  other  conditions  (15  percent)  (Pope 
&  Tarlov,  1991).  The  SIPP  identffied 
48.9  million  persons  who  reported 
themselves  as  limited  in  performing 
functional  activities  or  in  fulfilling  a 
socially  defined  role  or  task.  Of  these, 
24.1  million  persons  were  identified  as 
having  a  "severe  disability"  (Kraus, 
Stoddard,  &  Gihnartin,  1996).  Both 
surveys  excluded  persons  in  muring 
homes  or  institutions,  who  would  be 
expected  to  have  a  high  rate  of 
disability.  Including  that  population 
through  extrapolation  has  led  to  the 
commonly  cited  fig\ires  of  43  to  48 
million  Americans  with  disabilities. 

Both  the  NHIS  and  SIPP  focus  on 
limitations  in  major  life  activities,  due 
to  a  physical  or  mental  condition,  but 
also  provide  data  on  persons  who  are 
limited  in  or  unable  to  perform 
activities  of  daily  living  (ADLs) — such 
as  eating,  bathing,  dressing,  toileting,  or 
transferring — without  assistance  or 
devices,  or  to  perform  instnimental 
activities  of  daily  living  (lADLs) — «uch 
as  basic  home  care,  shopping,  meal 
preparation,  telephoning,  and  managing 
money.  Approximately  eight  million 
people  reported  difficulty  with  ADLs, 
and  approximately  four  million  with 
one  or  more  ADLs  needed  the  assistance 
of  another  person  (McNeil,  1993). 

The  range  of  these  estimates — from 
approximately  4  million  people  who 
need  help  simply  to  sustain  their  livos 
to  the  40  million  who  report  any  kind 
of  activity  limitation — illustrates  the 


danger  in  discussing  the  disabled 
population  or  its  needs  as  a 
homogeneous  group.  More  refined  data 
are  needed  to  assess  the  needs  for 
medical  and  health  care,  vocational 
rehabilitation  and  employment 
assistance,  supports  for  living  in  the 
community,  and  assistive  technology. 

Demogmphics  of  Disability:  Age, 
Gender,  Race,  Education,  Income,  and 
Geography 

Disability  is  distributed  differently  in 
the  population  according  to 
characteristics  of  age,  gender,  race,  and 
ethnicity,  and  both  region  and  size  of 
locality  in  which  a  person  resides. 
Educational  level  is  inversely  correlated 
with  the  prevalence  of  disability. 
Poverty  is  a  key  factor  both  as  a 
contributing  cause  and  a  result  of 
disability.  Table  3  presents  NHIS  data 
on  sociodemographic  correlates  of 
activity  limitations.  This  table  indicates 
that  disability  is  very  likely  linked  to 
other  social  factors  and  reinforces  the 
need  to  address  disability  in  a  broad 
context. 

Emerging  Universe  of  Disability 

NIDRR  has  begtm  to  focus  on  an 
"emerging  universe"  of  disability,  in 
which  either  the  conditions  associated 
with  disability,  their  distribution  in  the 
population,  or  their  causes  and 
consequences,  are  substantially  different 
from  those  in  the  traditional  disability 
population. 

This  emerging  universe  is  identified 
with  new  disabling  conditions;  new 
causes  for  impairments;  differential 
distributions  within  the  population; 
increased  frequency  of  some 
impairments,  including  those  associated 
with  the  aging  of  the  population;  and 
different  consequences  of  disability, 
particularly  as  related  to  social- 
environmental  factors,  lifespan  issues, 
and  projected  demands  for  services  and 
supports. 

Researchers  have  identified  a  "new 
morbidity"  (Baiuneister,  Kupstas,  & 
Woodley-Zanthos,  1993)  in  which  the 
cluster  of  factors  associated  with 
poverty — such  as  poor  education,  poor 
medical  cares  low  birthweight  babies, 
lack  of  prenatal  care,  substance  abuse, 
interpersonal  violence,  isolation, 
occupational  risks,  and  exposure  to 
environmental  hazards — have  a  high 
correlation  with  the  existence  of 
impairments,  disabilities,  and 
exacerbated  consequences  of 
disabilities.  For  example,  the  leading 
cause  of  mental  retardation  is  no  longer 
RH-factor  incompatibility,  but  may  be 
related  to  any  factor  associated  with 
high-risk  births,  which  are  more       * 
common  among  low-income  mothers. 
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Interpersonal  violence  accounts  for  the 
rising  incidence  of  certain  conditions, 
especially  spinal  cord  injury  and 


traumatic  brain  injury,  among  inner-city     implications  for  research  problems  to  be 
minority  populations.  These  addressed  and  future  demands  for 

developments  have  enormous  various  types  of  services. 


Table  3.— Degree  of  Activity  Limitation  Due  to  Chronic  Conditions,  by  Demographic  Characteristics:  1994 


Cttaractaristic 


AH 
Age: 


Sex: 


Under  18  yeera 

18-44  yeers 

45-64  years 

DD  80  yeefs 

70  years  and  older 


Female 
Race: 


African  American 

Family  Income: 

Under  $10,000  .... 
$10,000-$19,999 
$20,000-$34,999 
$36,000  or  more  . 

Geographic  Region: 
Nonnwsst 


Somh 


Metropolitan  statistical  area  (MSA) 

Central  city 

Not  central  city  .„ 

Not  MSA  


All  persons 
(In  thousands) 


259.634 

70,025 

108,178 

50,405 

9,685 

21,340 

126,494 
133.139 

214496 
33.035 

23,363 

37,271 

54,171 

100.302 

50.610 
63,238 
88,088 
57.697 

203,079 
79.510 

123.570 
56.554 


With  activity 
limitation 


15 

6.7 
10.3 
22.6 
36.7 
38.9 

14.4 
15.7 

15.1 
16.3 

28 

21.1 

14.8 

9.4 

14.3 
14.6 
16.1 
14.7 

14.3 
15.8 
13.4 
17.6 


Unable  to 

carry  on  major 

activity 

(percent) 


4.6 

0.7 
3.2 
9.2 
16.7 
8.1 

4.8 

4.4 

4.4 
6.3 

11.2 
7.3 
4.t 
1.9 

4.3 
3.9 
5.3 
4.6 

4.4 
5.4 
3.8 
5.4 


Limited  in 
amount  or  kind 
of  major  activ- 
ity 

(percent) 


5.7 

4.2 

3.9 

7.9 

11.9 

12.6 

5.3 
6.1 

5.8 
6.2 

9.9 
7.7 
6.0 
3.9 

5.6 
6.0 
6.0 
5.0 

5.5 
5.9 
5.2 
6.6 


Limited,  but 

not  in  rnajor 

activity 

(percent) 


4.7 

1.8 
3.1 
5.5 
7.3 
19.3 

4.3 
5.2 

4.9 
3.8 

6.9 
6.2 
4.7 
3.6 

4.3 
4.6 
4.8 
5.0 

4.5 
4.5 
4.5 
5.6 


From  Tables  67-68  in  Current  Estimates  from  the  National  Health  Interview  Survey,  1994,  Series  10,  No.  193.  by  P.F.  Adams  and  M.A. 


Marano,  Hyattvile.  MD:  National  Center  for  Health  Statistics 


New  illnesses  or  conditions  have 
emerged  in  recent  years;  some,  but  by 
no  means  all.  are  poverty-related.  AIDS, 
Attention  Deficit  Hyperactivity  Disorder 
(ADHD),  violence-induced  neurological 
damage,  repetitive  motion  syndrome, 
chronic  fotigue  syndromes,  childhood 
asthma,  drug  addiction,  and 
environmental  illnesses  are  all  either 
relatively  new  conditions  or  ones  of 
increasing  prevalence  and  severity  in 
society.  Additionally,  the  aging  of  the 
population,  given  the  higher  rates  of 
many  disabilities  among  older  persons, 
is  another  demographic  {actor  mat  will 
influence  issues  to  be  addressed  by 
applied  research.  Many  emergent 
disabilities,  including  those  attributed 
to  violence,  abuse,  and  poverty,  have  a 
higher  incidence  among  women  and  are 
particularly  likely  to  reflect  women  with 
already  existing  disabilities. 

As  new  causes  of  disabilities  emerge, 
the  new  paradigm  of  disability  clearly 
provides  a  progressive  approach  to 
successful  addressing  environmental 
and  social  barriers  for  people  with 
disabilities.  These  new  issues  have 


implications  not  only  for  disability 
research  and  services,  but  also  for 
public  health  and  prevention  activities. 

Disability,  Employment,  and 
Independent  Living 

Because  of  NIDRR's  statutory  concern 
with  improving  employment  outcomes 
for  persons  with  disabUities,  it  is 
valuable  to  present  a  brief  overview  of 
the  employment  status  of  persons  with 
disabilities. 

LaPlante  &  Carlson  (1996)  report  that 
19  million  Americans  with  an 
impairment  or  health  problem  (ages  18- 
69)  were  imable  to  work  or  limited  in 
the  amoimt  or  type  of  work  they  could 
perform.  According  to  the  CPS,  about  10 
percent  of  the  population  between  16 
and  64  had  work  limitations  (different 
age  ranges  reflect  changing  concepts  of 
"working  age")  (LaPlante,  Kennedy, 
Kay,  &  Wenzer,  1996).  Back  disorders, 
heart  disease,  and  arthritis  were 
firequently  reported  as  major  causes  of 
work  disability  (LaPlante  &  Carlson, 
1996).  However,  mental  illnesses  is  one 
of  the  most  work-disabling  conditions; 


data  showed  that  among  adults  with 
serious  mental  illness  (an  estimated  3.3 
million  persons),  29  percent  were 
reported  to  be  unable  to  work  and  18 
percent  were  limited  in  their  ability  to 
work  because  of  their  mental  disorder 
(Barker,  Manderscheid,  Hendershot. 
Jack,  Schoenbom,  &  Ck)ldstrom,  1992). 

While  the  presence  of  any  disability 
reduces  the  likelihood  of  employment, 
the  effect  is  closely  tied  to  the  severity 
of  the  disability.  The  SIPP  estimates  fliat 
among  persons  21  to  64  years  old,  the 
employment  rate  was  81  percent  for 
persons  with  no  disability,  67  percent 
for  persons  with  a  disability  that  was 
not  severe,  and  23  percent  for  persons 
with  a  severe  disability  (McNeil,  1993). 
Only  21  percent  of  persons  needing 
personal  assistance  with  ADLs  or  lADLs 
were  employed  (U.S.  Bureau  of  the 
Census,  1998).  The  unemployment  rate 
for  persons  with  disabilities,  which 
counts  only  those  persons  in  the  labor 
force,  was  12.6  percent,  more  than  twice 
the  unemployment  rate  of  nondisabled 
Americans  (Stoddard,  Jans,  Ripple,  & 
Kraus.  1998). 
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Disajliled  persons  who  work  full  time 
typically  earn  less  than  nondisabled 
worker^  with  the  earnings  gap  widening 
with  agB  and  severity  of  disability. 
Persoi^  with  disabilities  who  do  not 
work  i^y  qualify  for  income  support 
paymdi^ts  under  Social  Security 
Disability  Insurance  (SSDI)  (if  they  have 
a  worl^  liistory)  or  Supplementary 
Seciuilty  Income  (SSI).  As  of  January 
1996,  5 million  persons  received  SSDI 
benefiu,  includhig  4.2  million  disabled 
worken,  686,300  disabled  adult 
children,  and  173,800  disabled  widows 
and  widowers  (Social  Security 
Administration,  1996).  A  1993  report 
cited  mental  disorders  as  the  most 
firequetat  cause  of  disability  (35  percent), 
followj^  by  musculoskeletal, 
circulatory,  and  nervous  system 
disordi^  (Social  Security 
Admijiistration,  1993). 

At  t^  end  of  1993,  about  3.8  million 
persou^  imder  age  65  received  SSI 
benefiu  due  to  disability  and  poverty 
(Kochhkr  &  Scott,  1995).  More  than  one- 
half  o^ihese  persons  had  either  mental 
retardation  or  mental  illness.  Hie  Social 
Securiky  Administration  (SSA)  has 
noted  a:  sharp  increase  in  the  number  of 
disabled  SSI  recipients,  an  increasing 
propofl^on  with  mental  illness,  and  a 
growing  number  who  enter  the  rolls  as 
children  and  remain  for  long  periods 
(KocUJiW  &  Scott,  1995). 

Maity  of  these  increases  in  both  SSDI 
and  SSI  programs  can  be  attributed  to 
prograin  changes  (such  as' different 
eligibiuty  requirements  and  outreach), 
to  a  shitting  from  other  income  support 
categopes,  to  changes  in  stability  of 
employknent  and  private  health 
insuraJD^,  and  to  the  bundling  of  health 
insurance  coverage  with  income 
suppotts.  Eligibility  for  public  health 
insurance  is  generally  tied  to  the  receipt 
of  incOtie  transfer  payments  from  a 
publicl  Income  support  program. 

Data|  elements  alraut  residential  status, 
famil3r;  composition,  and  need  for 
personal  assistance  services  illiuninate 
some  pt  the  characteristics  of  the 
disabled  population.  Of  the  estimated 
48.9  minion  persons  with  disabilities 
from  ti^  SIPP  data.  32.5  miUion  own 
their  oMn  homes  and  16.4  million  rent 
(McNeU,  1993).  An  estimated  9.8 
millioBlIive  alone  and  over  27  million 
personisi  with  disabilities  are  married. 
An  estunated  8.3  million  individuals 
with  disabilities  live  in  a  household 
with  tlfeir  spouse  and  children  under  18 
years  df  age,  while  an  estimated  1.9 
million  are  single  parents  with 
disabilmes. 

An  epimated  20.3  million  families,  or 
29.2  p<  !h»nt  of  all  69.6  million  families 
in  the  Jnited  States  have  at  least  one 
memb<  i  with  a  disabiUty  (as  measiued 
by  hav^lg  an  activity  limitation).  This 


rate  for  families  is  much  higher  than  the 
rate  of  individuals  having  a  disability. 
Further,  there  appears  to  be  a  clustering 
of  people  with  disabilities  in  femilies 
and  households,  with  a  much  higher 
than  expected  likelihood  of  both  adult 
partners  having  disabilities  and  a  greater 
than  average  chance  that  children  with 
disabilities  will  live  with  one  or  more 
parents  with  disabilities.  Families 
headed  by  adults  with  disabilities  are 
more  likely  to  live  in  poverty  or  to  be 
dependent  on  public  income  support 
programs. 

Conclusion 

This  chapter  of  the  Plan  highlighted 
some  important  disability  statistics  that 
illustrate  the  scope  of  disability  in  the 
United  States.  Throughout  the  Plan, 
significant  data  also  are  interspersed 
about  the  use  of  assistive  technology, 
access  to  health  care,  labor  force 
participation,  and  commimity  living.  In 
addition.  Chapter  Seven  addresses  the 
need  for  fut\u«  research  in  disability 
data  collection. 

Overall,  current  data  on  disabilities 
provide  both  a  picture  for  concern  and 
a  cause  for  optimism.  People  with 
disabilities  tend  to  have  lower  than 
average  educational  levels,  low  income 
levels,  and  high  unemployment  rates, 
especially  for  people  with  severe 
disabilities.  Moreover,  the  relationship 
between  disability  and  poverty  tends  to 
be  bi-directional,  with  the  conditions  of 
poverty  creating  a  high  risk  for 
disability  and  disability  itself  leading  to 
poverty.  At  the  same  time,  it  is  clear  that 
more  individuals  with  disabilities  are 
completing  high  school  and  college,  an 
education  is  closely  correlated  with 
emplo)rment  and  independence. 
Increasingly,  individuals  with 
disabilities  are  living  in  the  community, 
marrying,  and  raising  families.  These 
individuals  may  receive  increased 
attention  from  businesses  as  they 
constitute  a  market  for  accessible     * 
housing  and  adaptive  devices, 
recreation,  adult  education, 
accommodated  travel,  health  care,  and 
other  services. 

Potential  providers  of  goods  and 
services  in  the  marketplace — whether 
purveyors  of  travel  and  recreation, 
assistive  devices,  clothing,  or  any  other 
commodities — ^want  estimates  of  the 
size  and  characteristics  of  the  potential 
market  for  their  products.  It  is  becoming 
increasingly  important  to  provide  these 
market  estimates  and  to  package  data  to 
meet  the  needs  of  manufacturers  and 
distributors. 

It  is  also  true  that,  while  the  presence 
of  a  disability  may  present  significant 
challenges  to  individuals  and  families, 
society  demonstrates  a  growing  capacity 
to  ^sist  persons  with  disabilities  to 


meet  their  needs  for  equity  and  access 
through  new  discoveries  in  research, 
improved  service  methods,  and 
informed  policy  decisions. 

Section  Two:  NIDRR  Reeearch  Agenda 
Chapter  3:  Employment  Outcomes 

"With  the  ADA,  we  began  a 
transformation  of  the  proverbial  ladder 
of  success  for  some  Americans  into  a 
ramp  of  opportimity  for  all  Americans. 
Yet,  *  *  *  (so  many)  Americans  with 
severe  disabilities  are  stUl  unemployed, 
•  *  *  (making  it)  clear  we  still  have 
many  steps  to  take  before  people  with 
disabilities  have  full  access  to  the 
American  dream"  (Tony  Coelho, 
Chairman,  President's  Committee  on 
Employment  of  People  with  Disabilities) 
1999.  ' 

Oveiview 

Unemployment  and  under- 
employment among  working-age 
Americans  with  disabilities  are  ongoing, 
and  seemingly  intractable,  problems. 
Data  from  the  Census  Bureau  on  the 
labor  force  status  of  persons  ages  16  to 
64  in  fiscal  year  1996  highlight  die 
magnitude  of  this  problem.  While  four- 
fifths  of  working-age  Americans  are  in 
the  labor  force  and  more  than  three- 
fourths  are  working  full  time,  less  than 
one-third  of  persons  with  disabilities  are 
in  the  labor  force,  andiiewer  than  one- 
quarter  are  working  full  time.  FiUly  two- 
thirds  of  working-age  persons  with 
disabilities  are  not  in  the  labor  force; 
other  research  suggests  that  a  substantial 
portion  of  this  staggering  hgaie  can  bd 
attributed  to  disincentive  inherent  in 
social  and  health  insurance  policies,  to 
discouragement,  and  to  lack  of  physical 
access  to  jobs.  Finally,  among  those  in 
the  labor  forcer  the  imemployment  rate 
for  disabled  persons  is  more  than 
double  that  of  persons  without 
disabilities  (12.6  percent  versus  5.7 
percent). 

While  the  comparative  rates  of  labor 
force  participation  and  full-time 
employment  are  two  indicators  of  the 
workforce  status  of  individuals  with 
disabilities,  a  comparison  of  earnings  is 
even  more  striking.  In  Figiue  1,  SIPP 
data  illustrate  the  discrepancies  in 
earnings  for  disabled  and  nondisabled 
workers. 

Even  when  persons  with  disabilities 
are  employed  full-time,  their  earnings 
are  substantially  lower  than  those  of 
persons  without  disability.  Severity  of 
disability  is  also  correlated  inversely 
with  the  level  of  earnings.  Disparities  in 
emplojrment  rates  and  earnings  are  even 
greater  for  disabled  individuals  from. 
minority  backgrounds  and  those  with 
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the  most  significant  disabilities 
(Stoddard,  Jans,  Ripple,  &  Kraus,  1998). 

Economy  and  Labor  Force  Issues 

Several  emerging  characteristics  of  the 
nation's  labor  market  exacerbate  the 
difficulties  experienced  by  persons  with 
disabilities  in  their  attempts  to  gain 
employment  and  even  in  their 
motivation  to  seek  employment. 


Downsizing,  for  example,  has  lead  to  a 
reduction  in  the  percentage  of  the  labor 
force  with  stable,  long-term,  benefits- 
canying  jobs;  much  of  business  and 
industry  is  moving  to  other 
configiuations  that  fill  their  labor  needs 
without  requiring  a  long-term 
commitment  on  the  part  of  the 
employer.  The  "contingent"  workforce 
takes  many  forms,  including  on-call 


workers  and  those  in  temporary  help 
agencies,  workers  provided  by  contract 
firms,  and  independent  contractors  paid 
wages  or  salaries  directly  from  the 
company.  Many  of  these  jobs  lack 
security  and  benefits,  particularly  health 
insm^nce,  that  most  persons  with 
disabilities  require  for  participation  in 
the  labor  force. 

BIUING  CODE  4000-01-M 
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Figure   1:      Labor  Force   Participation  of  persons  ages 
16   to  64   in   fiscal   year   1996 
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Figure  2 :   Monthly  Earnings  of  Working  People 
By  Disability  Status 
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In  addition,  while  many  business 
spokespersons  and  educators  point  to 
the  need  for  highly  educated,  highly 
skilled  workers  if  the  nation  is  to 
succeed  in  the  increasingly  competitive 
global  economy,  the  reality  is  more 
complex.  On  the  one  hand,  availability 
jobs  requiring  specialized  skills 
combined  with  rapid  advances  in 
technology  may  improve  the 
employment  prospects  of  persons  with 
disabilities  as  well  as  other  workers, 
through  such  work  arrangements  as 
telecommuting,  and  an  expanding 
market  for  self-employment  or  small 
businesses.  On  the  other  hand,  the  labor 
market  appears  to  be  moving  toward 
increasing  bifurcation,  with  top-tier 
technocracy  jobs  for  persons  with 
sophisticated  work  skills,  and  lower- 
tiered  unskilled  service  and 
maintenance  jobs  for  the  less  prepared. 

Assisting  individuals  with  significant 
disabilities  in  moving  from  dependency 
on  public  benefits  or  family  support,  or 
from  episodic,  poor-paying  jobs,  into 
stable  jobs  that  will  allow  them  to 
become  self-supporting,  is  a  complex 
challenge.  This  challenge  involves  a 
number  of  economic  sectors,  and  service 
and  support  systems,  and  must  include 
an  examination  of  social  policies. 
Providing  appropriate  assistance 
requires  an  extensive  knowledge  base 
encompassing  economic  trends, 
education  and  job  training  strategies,  job 
development  and  placement  teckuqiies, 
workplace  supports  and 
accommodations,  and  empirical 
knowledge  of  the  impact  of  social  and 
health  insurance  policies  on  job-seeking 
behaviors. 

State-Federal  Vocational  Itehabilitation 
Prognun 

For  the  past  75  years,  the  primary 
source  of  publicly  funded  employment- 
related  services  to  improve  the 
emplo3rment  status  of  disabled  persons, 
especially  those  with  significant 
disabilities,  has  been  the  State-Federal 
Vocational  Rehabilitation  (VR)  service 
program,  currently  authorized  under  the 
Rehabilitation  Act  of  1973,  as  amended, 
most  recently  in  1998.  Fimded  at  $2.2 
billion  in  Fiscal  Year  1998  in  Federal 
funds  and  a  22  percent  State  match  for 
a  total  of  about  $2.7  billion  annually, 
the  program  is  implemented  primarily 
as  a  case  management  system  at  the 
State  and  local  levels.  The  rehabilitation 
counselors  negotiate,  on  behalf  of  and  in 
consultation  with  the  consumer,  the 
purchase  of  a  package  of  services,  such 
as  medical  interventions,  and  supports 
(e.g.,  assistive  technology  and  licensiue) 
Uiat  will  facilitate  achievement  of 
employment  outcomes. 


As  noted  by  OSERS  Assistant 
Secretary  Judith  Heumann  in  recent 
testimony  to  Congress,  "As  a  group, 
persons  who  achieve  an  employment 
outcome  as  a  result  of  vocational 
rehabilitation  services  each  year  show 
notable  gains  in  their  economic  status," 
(Barriers  Preventing  Social  Security 
Recipients  bom  Returning  to  Work, 
1997).  The  percentage  of  persons  with 
disabilities  reporting  their  income  as 
their  primary  source  of  support 
increased  irova  18  percent,  at  the  time 
of  application  to  the  VR  program,  to  82 
percent  at  the  time  of  exit  from  the 
program  (Barriers  Preventing  Social 
Security  Recipients  from  Returning  to 
Work,  1997).  The  percentage  with 
earned  income  of  any  kind  increased 
&t>m  22  percent  at  entry  to  92  percent 
at  exit.  "Hie  percentage  working  at  or 
above  minimum  wage  rose  from  15  to  80 
percent. 

Nevertheless,  Federal  policymakers, 
consiuners,  advocates,  and 
rehabilitation  professionals  remain 
concerned  that  persons  with  disabilities 
often  are  excluded  bom  full 
participation  in  the  Nation's  labor  force. 
In  the  past  several  years,  for  example, 
SSA  has  experienced  a  very  large 
increase  in  the  number  of  persons 
qualifying  for  SSI  and  SSDI,  and  the 
public  costs  of  these  cash  benefits  are 
substantially  increased  by  the  addition  . 
of  public  support  for  associated 
Medicare/Medicaid  programs,  Further, 
neither  SSA  nor  the  VR  system  has 
experienced  notable  success  in 
returning  beneficiaries  to  the  labor 
force.  The  VR  system,  while  accepting 
SSI/SSDI  beneficiaries  for  services  at  a 
proportionally  higher  rate  than 
nonbeneficiaries,  typically  has  less 
success  with  this  group,  that  is, 
relatively  fewer  SSI/SSDI  beneficiaries 
than  nonbeneficiaries  achieve  an 
employment  outcome  as  a  result  of  VR 
services. 

One  of  the  major  changes  in  the 
employment  sector  over  the  past  three 
decades  is  the  diversification  of  the 
laborforce.  Workers  with  disabilities  are 
among  the  previously  underrepresented 
groups  entering  the  labor  market  in 
increasing  numbers  with  raised 
expectations  and  legal  protections  for 
equal  opportunity  in  employment.  Even 
within  the  disability  community,  there 
is  great  diversity  in  the  subgroups  who 
have  obtained  or  desire  emplojrment.  It 
is  very  important  that  future  research 
and  service  programs  demonstrate,  in 
their  design  and  implementation, 
appropriate  sensitivity  to  and  adequate 
representation  of  the  range  of  cultural 
and  disability  subgroups.  This  issue 
should  be  examined  not  merely  as  a 
response  to  the  current  consciousness 


about  multiculturalism  but  because  the 
basic,  implicit  foundations  of  vocational 
rehabilitation  coimseling  were 
developed  for  a  clientele  that,  in  terms 
of  demographic  characteristics,  work- 
related  experience,  and  service  needs, 
was  quite  different  from  today's 
rehabilitation  customers.  Specifically, 
vocational  rehabilitation  techniques 
were  originally  imported  from  the 
earlier  established  disciplines  of 
secondary  vocational  education  and 
college  counseling  psychology. 
Recipients  of  services  from  these 
disciplines  tended  to  have  mainstream 
acculturation  and  tolerance  for  the 
competitive  standards,  verbal  testing, 
and  guidance  common  in  academic 
envirorunents.  Given  the  cognitively 
compromised  or  socially  disadvantaged 
status  of  many  of  today's  clients, 
additional  scrutiny  of  the 
appropriateness  and  adequacy  of  the 
strategies  and  tools  for  vocational 
rehabilitation  assessment,  counseling, 
and  training  is  imperative. 
Rehabilitation  counselors  need  new 
marketing  strategies  to  reach  out  to 
prospective  employers  to  develop  job 
opportunities  for  this  diverse 
population  of  persons  with  disabilities. 

Community-Based  Employment  Services 

NIDRR's  research  agenda  concerning 
employment  addresses,  but  is  not 
limited  to,  the  State-Federal  VR  program 
administered  by  NIDRR's  sister  agency, 
the  Rehabilitation  Services 
Administration  (RSA).  While  the  VR 
program  plays  an  important  role,  there 
is  wide  range  of  other  Federal,  State, 
and  local  funding  sources  for,  and 
providers  of,  employment  programs. 
These  include  approximately  7,000 
community-based  rehabilitation 
programs  (CRPs),  which  serve  about 
800,000  persons  daily,  and  are  funded 
by  VR  and/or  such  diverse  sources  as 
the  Job  Training  Partnership  Act  (JTPA), 
Worker's  Compensation,  or  private 
insurance.  Legislation  such  as  the 
Workforce  Investment  Act  and  the 
Workforce  Consolidation  Act  further 
diversifies  the  soiut;es  of  support. 

The  role  of  community  rehabilitation 
programs  in  the  overall  service  delivery 
system  may  be  enhanced  even  further  if 
Federal  employment  programs  devolve 
to  States  and  communities  and  if  the 
intent  to  increase  consumer  choice  in 
the  selection  of  service  providers 
becomes  more  widely  implemented.  To 
respond  to  these  developments, 
community  rehabilitation  programs 
must  be^jrepared  to  offer  a  full  range  of 
vocational  services  to  an  increasin^y 
heterogenerous  consiuner  population. 
Moreover,  as  retum-to-work  programs 
that  base  provider  payments  on 
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successful  consumer  outcomes  are 
implentiented,  new  relationships 
between  service  providers  and  funding 
sources  may  emerge  over  the  next  few 
years.{  tThese  new  relationships  will 

I  that  community  rehabilitation 
;  adapt  their  current  structiue 

srations  in  significant  ways, 
iber  of  questions  about  how 
these  changes  may  potentially  influence 
and  impact  the  service  delivery  of 
community  rehabilitation  programs  are 
yet  ui^^nswered.  For  instance,  the 
efBcacy  of  different  models  designed  to 
maxiinize  competitive  employment 
outcomes  for  persons  with  significant 
disab:  (ties  or  with  specific  types  of 
disab:  Ities  is  unknoMm.  In  addition,  the 
impac^  of  consumer  choice  on  service 
deliv^iy  models  is  unknown.  Finally, 
whether  new  funding  mechanisms  will 
prombie  increased  competition  and 
innovt^on  in  service  delivery  by 
comn^tnity  rehabilitation  programs  is  a 
major!  Question.  Gaining  knowledge  in 
these  important  areas  will  allow 
validal|ion  of  the  assiunptions  upon 
whicli  |pending  reforms  are  predicated, 
and  the  shaping  of  the  future  direction 
of  inimtives  to  increase  the  numbers  of 
persom  with  significant  disabilities  who 
obtaiii  land  retain  meaningful 
employment. 

Emplwer  Roles  and  Workplace 
Supports 

Em^oyers  play  a  key  role  in  deciding 
employment  outcomes  for  disabled 
persom  through  establishment  of 
policioB  for  recruitment,  screening, 
hiring,|  training,  promoting, 

lodating,  and  retaining  disabled 
)uals  in  ti^e  workforce.  The 
3ns  of  Title  I  of  the  ADA  prohibit 

ation  against  qualified  job 
Its  with  disabilities.  Applicants 
are  co^idered  qualified  if  they  can 
perfoijih  the  essential  functions  of  a  job 
with  0r  without  reasonable 
acconunodations.  This  statute  creates 
duties  |For  employers  by  requiring  them 
to  ma^:^  the  employment  process 
accessible,  provide  reasonable 
acconi^odations,  and  focus  on  essential 
functions  of  jobs.  These  employer 
respoiisibilities  cover  all  aspects  of  the 
prenBiiiployment  and  post-emplo3mient 
phaseb^  Tluough  the  requirements  of 
Work^'  Compensation  laws, 
bargaining  unit  agreements,  and 
insur^i^ce  provisions,  employers  have 
addititinal  obligations  to  employees  who 
become  disabled. 

Strategies  to  assist  employers  in 
meeting  workplace  obligations  include 
disabi|l|ty  management  and  workplace 
supports.  Disability  management  is  a 
term  1 1  ;ed  to  describe  an  array  of 
suppc  [  t  mechanisms  and  benefits  that 


employers  use  to  maintain  employment 
for  disabled  workers.  Workplace 
supports  are  programs  or  interventions 
provided  in  the  workplace  to  enable 
persons  with  disabilities  to  be 
successful  in  seciuing  and  maintaining 
employment.  Technology  can  play  a 
major  role  in  making  workplaces 
accessible  and  in  enabling  individuals 
with  disabilities  to  complete  work  tasks 
by  adapting  tools  and  processes. 
Ergonomics,  universal  design,  and 
assistive  technology  devices  are  all 
strategies  to  enhance  workplace 
performance.  Typical  supports  include 
accommodations  such  as  job 
restructuring,  worksite  adaptations,  and 
improved  accessibility.  Supported 
employment  is  a  specific  approach  to 
improve  employment  outcomes  for 
some  persons  with  disabilities,  usually 
involving  a  job  coach  employed  by  a 
rehabilitation  service  provider  to 
provide  on-the-job  assistance. 

Transition  From  School  to  WoHc 

NEIRR,  along  with  RSA,  OSEP,  and 
the  Department  of  Education  as  a  whole, 
has  a  particiilar  interest  in  the  process 
by  wUch  disabled  students  transition 
into  a  world  of  productive  work,  as 
opposed  to  settling  into  a  lifetime  of 
dependency.  This  is  a  critical  concern 
because  the  transition  period  presents  a 
distinct  opportunity  to  help  students 
embark  on  a  career,  thus  enhancing 
their  community  integration, 
independence,  and  quality  of  life.  The 
transition  into  work  occurs  at  many 
points:  prevocational  experiences,  on- 
the-job  training,  secondary  vocational 
education  or  other  secondary  education 
programs,  and  postsecondary  education 
at  technical  institutions,  community 
colleges,  or  luiiversities.  These  various 
transition  points  present  opportimities 
for  research  on  strategies  for  success  in 
transferring  irom.  a  learning 
environment  to  a  work  environment. 

Research  is  ongoing  regarding  issues 
of  postsecondary  education  for  persons 
with  disabilities.  This  research  shows 
that  youth  with  disabilities  face 
tremendous  difficulties  in  accessing 
postsecondary  education  and  making 
the  transition  from  school  to  work.  Most 
of  the  Nation's  institutions  of  higher 
education  offer  support  services  to 
students  with  disabilities;  however,  this 
is  less  certain  for  other  types  of 
postsecondary  schools.  When  offered, 
services  vary  widely  and  may  include 
customized  academic  accommodation, 
adaptive  equipment,  case  management 
and  coordination,  advocacy,  and 
counseling.  A  number  of  issues  have 
been  raised  in  relation  to  deUvery  of 
these  services.  Among  these  are  issues 
of  disclosure,  accessibility  of  a  range  of 


services,  and  extent  and  type  of 
transition  services  needed  to  move  from 
school  to  wcvk. 

Directions  of  Future  Employment- 
Related  Research 

Given  the  magnitude  of  changes  in  the 
natiue  and  structiu*  of  the  world  of 
work  and  possible  changes  in  the 
characteristics  of  the  disabled 
population,  NIDRR's  employment- 
related  research  agenda  for  the  next  five 
years  must  extend  beyond  prior  research 
efforts  to  discover  mechanisms  that  will 
make  the  labor  market  more  amenable  to 
full  employment  for  persons  with 
disabilities.  That  research  agenda  must 
incorporate  economic  research,  service 
delivery  research,  and  policy  research, 
and  most  importantly,  must  relate  to  the 
context  in  which  emplojonent  outcomes 
are  determined.  Among  the  key  policy 
issues  that  will  affect  the  evolution  of 
this  agenda  are  SSA  reform;  restructured 
funding  and  payment  mechanisms, 
including  the  use  of  vouchers;  the 
impact  of  workforce  consolidation; 
radical  restructiuing  of  employment 
training  services  at  State  and  local 
levels;  employment-related  needs  of 
unserved  and  underserved  groups; 
linkage  of  health  insurance  benefits  to 
either  jobs  or  benefit  programs;  and 
transition  from  school  to  work  among 
youth  with  disabilities. 

An  important  focus  for  research  wiU 
be  changes  in  the  environment  (e.g.,  in 
the  workplace,  information  technology, 
and  telecommunications  and 
transportation  systems)  that  will  make 
work  more  accessible,  along  with 
strategies  for  assisting  individuals  to 
achieve  both  the  skill  levels  and  the 
flexibility  required  for  full  labor  force 
participation  in  the  21st  century. 
Finally,  as  a  departure  bom  NIDRR's 
historical  emphasis  on  the  service 
system  and  the  quality  of  services,  the 
agenda  calls  for  examination  of 
economic  issues  (including  benefits  and 
costs  of  various  incentive  plans) 
associated  with  employment  of  persons 
with  disabilities,  labor  force  projections 
and  analyses,  and  an  increased 
understanding  of  employer  roles, 
perspectives,  and  motivational  systems. 

The  purpose  of  NIDRR's  research  in 
the  area  of  employment  is  to: 

(1)  Assess  the  impact  of  economic 
policy  and  labor  market  trends  on  the 
employment  outcomes  of  persons  with 
disabilities; 

(2)  Improve  the  effectiveness  of 
commimity-based  employment  service 
programs; 

(3)  Improve  the  effectiveness  of  State 
employment  service  systems; 

(4)  Evaluate  the  contribution  of 
employer  practices  and  workplace 
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supports  to  the  employment  outcomes 
of  persons  with  disabilities;  and 

(5)  Improve  school-to-work  tiansition 
outcomes. 

Research  Priorities  for  Employment 
Economic  Policy  and  Labor  Market 
Trends 

As  noted  earlier  in  this  chapter, 
NIDRR  recognizes  that  the  impact  of 
macroeconomics  trends  on  employment 
of  persons  with  disabilities,  and  public 
policy  responses  to  these  trends  is  a 
large  and  complex  topic,  one  that  will 
require  increased  policy  research 
attention  in  the  next  5  to  10  years.  A 
coordinated  research  effort  must 
examine  such  labor  market  demand 
issues  as  the  changing  structure  of  the 
workforce,  skill  requirements,  and 
recruitment  channels,  in  addition  to 
issues  on  the  supply  side  such  as  job 
pt^raratian  and  skills,  competencies, 
demographics,  and  incentives  and 
disincentives  to  work.  Specific  research 
priorities  include: 

(1)  Analysis  of  the  implications  for 
emplojrment  outcomes  of  cross-agency 
and  multiagency  developments  and 
initiatives,  including  welfare  reform, 
workforce  consolidation,  SSA  refmnm, 
Medicare/Medicaid  chuiges.  The 
Department  of  Education-Department  of 
Labor  school-to-work  program,  and 
Executive  Order  No.  13078  (1998); 

(2)  Analysis  of  the  dissonance 
between  the  ADA  concept  of  "essential 
elements"  of  a  job  and  the  new 
emplojrer  emphasis  on  core 
competencies,  flexibility,  and  work 
teams  and  the  impact  on  job  acquisition 
and  retention;  and 

(3)  Analysis  of  the  im|>act  of  labor 
market  changes  on  employment  of 
persons  with  disabilities,  including 
alternative  employment  arrangements 
such  as  small  business 
entrepreneurship,  self-emplo3miient, 
telecommuting,  part-time  work,  and 
contractual  work. 

Community-Based  Employment  Service 
Programs 

Proposed  restructuring  of  the 
financing  of  employment-related 
services  for  individuals  with  disabilities 
posits  a  major  role  for  new  or  different 
service  delivery  ammgements.  The 
capacity  of  the  existing  provider  system, 
represented  in  part  by  the  7.000 
community-based  rehabilitation 
programs  (CRPs)  in  the  nation,  to 
assume  this  role  requires  thorough 
investigation.  Specific  research 
priorities  include: 

(1)  Evaliiation  of  provisions  for 
accountability  and  control  and 
protections  for  difBcult-to-serve 
individuals;  analysis  of  the  cost  and 


benefit  of  services,  and  measurement  of 
the  quality  of  employment  outcomes  for 
consumers  with  disabilities; 

(2)  Analysis  of  the  extent  to  which 
services  that  CRPs  deliver  to  VR 
consumers  (about  one-third  of  services 
received  by  VR  consumers  come  from 
CRPs)  differ  in  quality,  quantity,  costs, 
or  outcomes  fiom  those  provided  to 
consiuners  of  other  financing  systems 
(e.g..  Workers'  Compensation  or  private 
insurance);  and 

(3)  Evaluation  of  the  potential  of  this 
community-based  employment  system 
to  assume  greater  responsibility  for 
service  delivery  under  block  grants,  in 
consolidation  into  umbrella  agencies, 
and  in  "one-stop  shop"  service 
configurations. 

State  Service  Systems 

Amendments  to  the  Rehabilitation 
Act  in  1992  and  1998  called  for  a 
number  of  management  and  service 
delivery  changes  in  the  State-Federal  VR 
program.  These  include  expanded 
consumer  choice  regarding  vocational 
goals,  services,  and  service  providers; 
implementation  of  performance 
standards  and  indicators  to  ensure 
accountability  and  improvement  in  the 
system;  a  greater  role  for  consimier 
direction  through  the  vehicle  of  State 
Rehabilitation  Advisory  Councils;  and 
changes  in  the  eligibility  determination 
process  that  include  presumptive 
eligibility  and  order  of  selection 
procedures,  among  others.  Order  of 
selection  requires  that  individuals  with 
the  most  significant  disabilities  receive 
priority  for  services,  significantly 
altering  the  characteristics  of  VR 
clientele.  Specific  research  priorities 
include: 

(1)  Analysis  of  the  impact  of 
management  and  service  delivery 
changes  in  the  State-Federal  VR 
program  on  the  quality  and  outcomes  of 
VR  services; 

(2)  Evaluation  of  the  impact  of 
professionalization  of  the  rehabilitation 
counselor  workforce; 

(3)  Assessment  of  the  efficacy  of 
various  methods  of  case  management; 

(4)  Development  and  evaluation  of 
outcome  measures  for  VR  consumers 
imder  one-stop  configurations; 

(5)  Identification  and  evaluation  of 
marketing  strategies  to  assist  VR 
counselors  in  helping  persons  with 
disabilities  obtain  jobs  in  a  variety  of 
employer  settings; 

(6)  Assessment  of  interagency 
coordination  in  delivery  of  services  to 
multiagency  consumers; 

(7)  Assessment  of  the  outcomes  of 
small  business  entrepreneurship  and 
self-employment  as  strategies  to 


improve  outcomes  for  vocational 
rehabilitation  clients;  and 

(8)  Assessment  of  the  applicability  of 
traditional  VR  approaches  for  minority 
and  new  tmiverse  populations. 

Employer  and  Workplace  Issues 

One  area  that  has  received  insufficient 
attention  in  past  research  is  the 
workplace,  including  both  the  physical 
environment  (as  represented  by  job  site 
accommodations,  technological  aids, 
and  the  like)  and  the  "social 
environment"  comprising  roles  of  co- 
workers, supervisors,  and  employers. 
Specific  research  priorities  include: 

(1)  Investigation  of  employer  hiring 
and  promotion  practices; 

(2)  Evaluation  of  models  of 
collaboration  between  rehabilitation 
professionals  and  employers; 

(3)  Development  and  evaluation  of 
cost-effective  strat^es  for  improving 
the  receptivity  of  the  workplace 
environment  to  workers  with 
disabilities; 

(4)  Development  and  evaluation  of 
strategies  for  encouraging  employers  to 
hire  disabled  workers  (e.g.,  tax  credits, 
arrangements  regarding  partial  support 
for  medical  benefits); 

(5)  Evaluation  of  tiie  impact  of  new 
structures  of  work,  including 
telecommuting,  flexible  hours,  and  self- 
employment  on  employment  outcomes; 

(6)  Identification  and  evaluation  of 
disability  management  practices  by 
which  employers  can  assist  workers    . 
who  acquire,  or  aggravate  disabilities  to 
remain  employed,  transfer  employment, 
or  remain  in  the  workforce  and  out  of 
public  benefit  programs;  and 

(7)  Analysis  of  the  role  and  potential 
of  the  ADA  in  increasing  job 
opportimities. 

School-to- Work  Transition 

Moving  into  employment  from 
educational  institutionals  is  one  of  the 
most  important  transitions  that  people 
make  during  their  lifetimes.  The 
academic  levels  at  which  transitions  to 
the  labor  market  occiu  include 
secondary  school,  secondary  school 
completion,  and  completion  of  some 
level  of  post-secondary  education.  In 
recent  years,  the  U.S.  Departments  of 
Education  and  Labor  have  collaborated 
to  support  the  development  of  state  and 
local  systems  whose  broad  mission  is  to 
prepare  youth  for  success  in  the  global 
marketplace.  Si}ecific  research  priorities 
include: 

(1)  Determination  of  the  impact  of 
these  state  and  local  educational  system 
initiatives  on  work  opportunities  for  the 
Nation's  youth  with  disabilities; 

(2)  Evaluation  of  the  extent  to  which 
school  reform  initiatives,  such  as 
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acad^fuc-vocational  integration,  Tech 
Prep,  tareer  academies,  work-based 
learning,  and  rigorous  preparation  in 
terms  pf  critical  thinking  and 
comrtiiinication  skills,  and  accessible  to 
and  eiffective  with  youth  who  have 
disabilities; 

(3)  Identification  of  systemic  and 
environmental  barriers  to  hill  labor 
force  iDarticipation; 

(4)  j/^sessment  of  whether 
innovations  in  school-to-work  practices 
are  aq^essible  to  youth  with  disabiUties, 
and  determination  of  the  impact  of  these 
practi<tes  on  employment  outcomes;  and 

(5)  Assessment  of  the  efficacy  of 
employment  and  transition  services  ior 
youth  from  diverse  backgroimds  and 
new  disability  groups. 

emplojrment  research  wiU 
iufurmaliuii  lu  develop  new  VR 
apprdiches  for  helping  disabled 
individuals  become  competitive  in  the 
chandng,  global  labor  market.  These 
new  methods  will  focus  on  provision  of 
cxdtunlly  relevant  services  for  clients, 
and  the  application  of  accommodation 
in  the  Iworkplace. 

Chapi^  4:  Health  and  Function 

"To  >be  healthy  does  not  mean  to  be 
free  ojfi  disease;  it  means  that  you  can 
function,  do  vihat  you  want  to  do,  and 
becoiuB  what  you  want  to  become" 
(Renei  Jules  Dubos,  1901-1962). 


;  health  and  function  is 
critical  to  maintaining  independence  for 
persons  with  disabilities.  Health  care  for 
persons  with  disabilities  encompasses 
acces^jto  care  for  routine  health 
problems,  participation  in  health 
promotion  and  wellness  activities,  and 
access  to  appropriate  specialty  care, 
inclu^g  medical  rehabilitation. 
Medi^  rehabilitation  is  the  systematic 
appli(  ;4tion  of  modalities,  therapies,  and 
tedin  iques  to  restore,  improve,  or 
repla(^  impaired  human  functioning.  It 
also  elicompasses  biomedical 
engineering,  that  is,  the  use  of 
engineering  principles  and  techniques 
and  biological  knowledge  to  advance 
the  functional  ability  of  persons  with 
disabtfities. 

Heakh  care  and  medical  rehabilitation 
services  operate  largely  within  the 
consttiints  imposed  by  market  forces 
and  government  regulations.  In  recent 
yearsj  significant  changes  have  occurred 
in  he^ljth  care  delivery  and 
reimbMrsement.  Various  forms  of 
managed  care  have  become  the 
predominant  mode  of  organizing  and 
delivdtfing  health  care  in  much  of  the 
private  sector.  Medicaid  and  Medicare 
also  hjave  adopted  managed  care 
stratenes  for  providing  health  care  to 


many  recipients.  In  theory,  managed 
care  uses  case  coordination  to  contain 
costs  by  limiting  access  to 
"unnecessary"  health  care,  particidarly 
specialty  services  and  hospitalization. 
Individuals  with  disabilities  have 
expressed  concern  that  managed  care 
approaches  may  limit  their  access  to 
medical  rehabilitation  specialists, 
goods,  and  services.  In  addition  to  a 
market-driven  shift  to  managed  care, 
other  related  changes  have  occurred, 
including  shortened  periods  of  stay  in 
inpatient  rehabilitation  facilities  and  the 
emergence  of  subacute  rehabilitation 
providers.  Considerable  consolidation 
also  has  occtured  within  the  medical 
rehabilitation  industry  and  has  further 
affected  the  availability  and  delivery  of 
services.  There  also  has  been  a  new 
emphasis  on  developing  performance 
measures  that  incorporate  concepts  of 
quality,  functional  outcomes,  and 
consiuner  satisfaction.  These  measures 
are  being  used  to  guide  pim:hasing  and 
accrediting  decisions  within  the  health 
care  system. 

Ehiring  the  next  five  years,  NIDRR 
plans  to  fund  research  in  a  number  of 
broad  areas  that  link  health  status  and 
functional  outcomes  to  health  care  and 
medical  rehabiUtation.  In  addition, 
NIDRR  will  support  research  to 
continue  development  of  new 
treatments  and  delivery  mechanisms  to 
meet  the  rehabihtation,  functional 
restoration,  and  health  maintenance 
needs  of  individuals  with  disabilities. 
This  research  will  occiu-  at  the 
individual  and  the  dehvery  system 
levels.  In  this  section,  the  discussion  of 
general  health  care  and  medical 
rehabilitation  will  address  issues  at  both 
levels. 

Health  Care 

The  goal  of  health  care  for  individuals 
with  disabilities  is  attaining  and 
maintaining  health  and  decreasing  rales 
of  occurrence  of  secondary  conditions  of 
disability.  Individuals  with  disabilities 
use  more  health  care  services, 
accumulate  more  hospital  days,  and 
inciu-  higher  per  capita  medical 
expenditiires  than  do  nondisabled 
persons.  Persons  with  no  activity 
limitations  reported  approximately  four 
physician  contacts  per  year;  this  figiire 
was  doubled  for  those  who  had  some 
activity  limitation,  was  five  times  £is 
high  for  those  unable  to  perform  major 
life  activities,  and  was  seven  times  as 
great  for  those  needing  help  vdth 
instrumental  activities  of  daily  living 
(lADLs)  (LaPlante,  1993).  Understanding 
the  relationship  between  disability  and 
health  has  implications  for  the  public 
health  agenda  and  the  application  of 


primary  disease  prevention  strategies  to 
the  health  of  persons  with  disabilities. 

In  the  past,  the  health  needs  of 
persons  with  disabilities  often  have 
been  conflated  with  medical 
rehabilitation  needs.  The  recognition 
that  persons  with  disabilities  require 
routine  health  care  or  access  to  health 
maintenance  and  wellness  services  is 
relatively  new.  How  best  to  meet  these 
needs  requires  substantial  new  research. 
At  the  individual  level,  persons  with 
disabilities  need  providers  and 
interventions  that  focus  on  their  overall 
health,  taking  disability  and 
environmental  factors  into 
consideration.  Concern  about  the  health 
of  the  whole  person  is  the  focus  at  this 
level,  in  recognition  that  an  individual 
is  more  than  a  disability  and  deserves 
access  to  the  health  services  generally 
available  to  the  nondisabled  population. 
At  the  system  level,  study  of  the 
organization  and  financing  of  health 
services  must  include  analysis  of 
impacts  on  persons  with  disabilities. 
Amelioratiiig  the  primary  condition, 
preventing  secondary  conditions  and 
co-morbidities,  maximizing 
independence  and  community 
integration,  and  examining  the  impact 
of  physical  barriers  and  societal 
attitudes  on  access  to  health  and 
medical  rehabilitation  services  are 
critical  issues  at  each  level  of  focus. 

Health  Care  at  the  Individual  Level 

Although  persons  vtith  disabiUties 
have  higher  health  care  utilization  rates 
than  the  general  population,  having  a 
disability  does  not  mean  that  a  person 
is  ill.  People  with  disabilities 
increasingly  are  demanding  information 
about  and  access  to  programs  and 
services  aimed  at  promoting  their 
overall  health,  including  access  to 
routine  health  care,  preventive  care,  and 
wellness  activities.  This  includes 
primary  care  and,  for  women,  access  to 
gynecological  care.  For  children,  this 
means  access  to  appropriate  pediatric 
care.  In  clinical  settings,  these  demands 
require  development  of  disability- 
sensitive  protocols  for  proper  nutrition, 
exercise,  health  screening,  and 
treatment  of  nondisability-related 
illnesses  and  conditions.  NIDRR  is 
committed  to  supporting  research  to 
improve  the  overall  health  of  persons 
with  disabilities. 

Health  Care  at  the  Systems  Level 

Persons  with  disabilities  must  have 
access  to,  and  satisfaction  with,  an 
inte^ted  continuum  of  health  care 
services,  including  primary  care  and 
health  maintenance  services,  specialty 
care,  medical  rehabiUtation,  long-term 
care,  and  health  promotion  programs. 
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Models  for  organizing,  delivering,  and 
financing  these  services  must 
accommodate  an  overall  health  care 
system  that  is  imdergoing  tremendous 
change.  Issues  of  gatekeeper  roles, 
carve-outs,  risk-adjiisted  rate-setting, 
and  service  mix  are  fectors  for 
assessment  in  a  context  of  managed  care 
approaches  that  balance  care 
coordination  with  cost  control 
strategies.  At  issue  for  all  people  is 
whether  cost  control  strategies  result  in 
barriers  to  needed  care;  and,  for  persons 
with  disabilities,  whether  access  to 
specialty  care,  particularly  medical 
rehabilitation  services,  is  limited.  In  the 
current  cost-cutting  and  restrictive 
climate,  it  is  important  to  assure  that 
new  service  configurations  preserve 
equity  for  persons  with  disabilities  by 
providing  for  their  unique  needs. 

Medical  Rehabilitation 

Medical  rehabilitation  addresses  both 
the  primary  disability  and  secondary 
conditions  evolving  from  the  initial 
impairment  or  disability.  Medical 
rehabilitation  also  teaches  the 
individual  to  overcome  the  barriers  in 
the  environment.  Medical  rehabilitation 
includes  medical  and  bioengineering 
interventions,  therapeutic  modalities, 
and  community  and  family 
interventions. 

Medical  rehabilitation  fiequendy  is 
associated  with  physical  disabilities 
such  a  musculoskeletal  or 
neuromusciUar  impairments  or 
^limitations  in  mobility  or  manipulation. 
However,  medical  rehabilitation 
provides  interventions  to  improve  or 
manage  sensory,  cognitive,  or  mental 
health  functioning,  pain,  or  fatigue,  and 
includes  rehabilitation  dentistry  and 
maxillofacial  prosthodontics.  Specialist 
and  allied  health  personnel  from  a 
broad  range  of  disciplines  may  be 
involved  in  the  provision  of  medical 
rehabilitation  services. 

Medical  Rehabilitation  at  the  Individual 
Level 

NIDRR-funded  research  has  improved 
medical  rehabilitation  treatment  in  areas 
such  as  spinal  cord  injury,  traumatic 
brain  injury,  stroke,  and  other  leading 
causes  of  disability.  This  research  must 
be  expanded  to  include  emerging 
disabilities.  Of  special  concern  are  new 
causes  of  disability  such  as  violence, 
which  has  emerged  in  recent  years  as  a 
significant  precipitator  for  new 
disability  conditions.  In  addition,  future 
medical  rehabilitation  research  must  be 
sensitive  to  cultiual  difference  and  must 
recognize  the  impact  of  an  individual's 
environment  on  functional  outcomes. 
Another  important  research  focus  will 
be  examining  how  technological 


improvements  enhance  the  ability  of 
biomedical  engineering  to  help  people 
with  disabilities  regain,  maintain,  or 
replace  functional  ability. 

Additionally,  an  urgent  need  exists 
for  the  development  of  more  effective 
outcomes  measurement  tools  to  test  the 
usefulness  of  new  medical  rehabilitation 
interventions  and  products.  These 
measurement  tools  must  assess  the 
individual's  response  to  medical 
rehabilitation  interventions  and  account 
for  technology  that  enhances  mobility, 
independence,  and  quality  of  life. 
Outcomes  must  be  measured  not  just  for 
the  duration  of  treatment  but  also  over 
the  long  twm. 

A  major  medical  rehabilitation  issue 
is  the  prevention  and  treatment  of 
secondary  conditions.  Secondary 
conditions  resiUt  directly  from  the 
primary  disabling  conditions  and  may 
have  significant  effects  on  the  health 
and  function  of  persons  with 
disabilities.  Examples  of  secondary 
conditions  may  include  depression, 
bladder  and  skin  problems,  respiratory 
problems,  chronic  pain,  contractiues  or 
spasticity,  fatigue,  join  deterioration,  or 
memory  loss.  Other  health  conditions 
such  as  cardiac  problems,  autoimmune 
diseases,  obesity,  or  cancer  may  not 
always  derive  directly  from  the  original 
disability,  but  may  require  special 
preventive  efforts  or  care  interventions 
because  of  a  preexisting  disability. 

Medical  RehabiUtation  at  the  Systems 
Level 

Cost  containment  strategies  inherent 
in  managed  care  may  constrain  access  to 
medical  rehabilitation.  Thus,  it  is  more 
important  than  ever  to  demonstrate  the 
cost  effectiveness  of  treatments. 
Research  on  medical  rehabilitation 
outcomes  is  critical  to  establishing  the 
need  for,  and  assuring  access  to, 
medical  rehabilitation  within  the  health 
care  delivery  system.  Previously,  NIDRR 
has  initiated  research  activities  to 
develop  methods  for  measuring  function 
and  assessing  rehabilitation  outcomes, 
and  for  measuring  the  cost  and 
effectiveness  of  various  rehabilitation 
modalities  and  delivery  mechanisms. 
These  areas  will  continue  to  be 
important  foci  to  NIDRR's  future 
medical  research  program.  Research 
must  continue  to  assess  the  impact  of 
changes  at  the  system  level  on  the 
rehabilitation  outcomes  of  individuals. 
In  addition,  providing  care  in  nonacute 
settings  requires  development  of 
additional  capacity  that  includes 
training  practitioners  for  more 
independent  work  in  community. 
NIDRR  research  must  contribute  to 
building  this  new  capacity. 


The  purpose  of  NIDRR's  research  in 
the  area  of  health  care  and  medical 
rehabilitation  is  to: 

(1)  Identify  and  evaluate  effective 
models  of  health  care  for  persons  with 
disabilities; 

(2)  Develop  models  to  promote  health 
and  wellness  for  persons  with 
disabilities: 

(3)  Examine  the  impact  of  changes  in 
the  health  care  deUvery  system  on 
access  to  care; 

(4)  Evaluate  medical  rehabilitation 
interventions  that  maximize  physical, 
cognitive,  sensory,  and  emotioiial 
function  for  individuals  with 
disabilities,  taking  into  account  aging, 
environment,  emerging  disabilities,  and 
changes  in  the  health  services  delivery 
system; 

(5)  Identify  an  evaluate  medical 
rehabilitation  interventions  that  will 
help  disabled  individuals  maintain 
health,  through  prevention  and 
amelioration  of  secondary  conditions 
and  co-morbidities,  and  through 
education: 

(6)  Improve  delivery  of  medical 
rehabilitation  services  to  persons  with 
disabilities;  and 

(7)  Evaluate  the  health  -and  medical 
rehabilitation  needs  of  persons  whose 
impairments  are  attributed  to  newly 
recognized  causes  or  whose  conditions 
are  becoming  recognized  as  disabilities, 
for  example,  disability  residting  from 
interpersonal  violence  or  "emergent" 
chronic  diseases  such  as  childhood 
asthma  or  chronic  fatigue  immune 
deficiency  syndrome. 

Future  Research  Priorities  for  Health 
Care  and  Medical  Rehabilitation 
Research  on  Effective  Methods  of 
Providing  a  Continuum  of  Care, 
Including  Primary  Care  and  Long-Term 
Care,  to  Persons  With  Disabilities 

In  recent  years',  a  number  of  different 
models  of  providing  routine  health  care 
for  persons  with  disabilities  have 
emerged.  For  example,  there  are  medical 
rehabilitation  programs  that  have 
developed  primary  care  clinics;  and 
there  are  other  programs  where  primary 
care  providers  have  added  medical 
rehabilitation  consultants  to  advise 
them  on  care  of  persons  with 
disabilities.  The  efficacy  of  these  models 
is  not  yet  known,  especially  their 
impact  on  the  overall  well-being  of  their 
consumers.  There  has  been  some 
research  on  long-term  care  models, 
especially  those  that  provide 
community-based  services,  including 
personal  assistance:  however,  research 
questions  remain  regarding  optimal 
models  of  long-term  care.  Specific 
priorities  include: 


outcoi  [  es. 
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J  lentification  of  effective  models       Research  on  Tmuma  Rehabilitation 


of  pri  c  lary  and  long-tenn  care  across 
disab)!  ity  populations  including 
emerging  disability  groups; 

(2)  Evaluation  of  the  impact  of 
prima^  and  long-term  care  service 
deliv^ty  models  on  independence, 
comn^jinity  integration,  and  overall 
bealtl^i outcomes,  including  occiurence 
of  secbndary  conditions  and  co- 
morbidities; and 

(3)  Oollection  and  analysis  of 
longitudinal  data  on  health  care 
utiliz^on  by  persons  with  disabilities, 
to  iden^tify  trends,  outcomes,  and 
consiuner  satisfaction. 

A  on  Application  of  Wellness 
^th  Promotion  Strategies 


'.  will  support  research  to 
develbb  wellness  and  health  promotion 
strate^es,  incorporating  all  disability 
types !$nd  all  age  groups.  Specific 
resea^  priorities  include: 

(1)  Identification  and  evaluation  of 
models  to  promote  health  and  wellness 
for  peasons  with  disabilities  in 
mainstream  settings  where  possible. 
These  will  include  nutrition,  exercise, 
disease  prevention,  and  other  health 
promotion  strategies.  A  particular  focus , 
will  faj^  placed  on  prevention  and 
treatnltot  of  secondary  conditions  and 
on  th^  needs  of  emerging  disability 
popu^iitions,  including  persons  aging 
with  d  disability; 

(2)  ^valuation  of  the  impact  of  health 
status  on  independence,  conununity 
integration,  quality  of  life,  and  health 
care  exfranditures;  and 

(3)  Development  of  guidelines  that 
estabhch  protocols  for  reaching  or 
maintliMung  appropriate  levels  of  fitness 
for  p^ons  with  varying  functional 
abilitiias. 

Resecmh  on  the  Impact  of  the  Evolving 
Healtpl  Service  Delivery  System  on 
Access  to  Health  and  Medical 
Rehabilitation  Services 

NEdtR  anticipates  that  the  health 
servicJB)  delivery  system  will  continue  to 
evolv^jas  the  marketplace  responds  to 
rising  li^osts  and  as  policymakers 
respond  to  public  concerns  about  access 
to  car*.  Specific  research  priorities 
incluaj: 

(1)  Evaluation  of  the  impact  of 
chang^  at  the  health  system  level,  for 
example,  financing  and  regulatory 
chang^,  on  access  to  the  continuum  of 
healtfaj  care  services,  including  medical 
rehabilitation;  and 

(2)  Evaluation  of  the  impact  of  triage 
and  C9$e  management  strategies  on 
health  Status  and  rehabilitation 
outcomes. 


Research  to  improve  the  restoration 
and  successful  community  living  of 
individuals  with  bums  and 
neurotrauma  such  as  spinal  cord  injury, 
brain  injury,  and  stroke,  has  long  been 
an  important  component  of  NIDRR's 
program.  Specific  research  priorities 
include: 

(1)  Identification  of  methods  to 
minimize  neiuological  damage,  improve 
behavioral  outcomes,  and  enhance 
cognitive  abilities;  and 

(2)  Identification  of  effective 
collaborative  research  opportimities, 
including  those  using  data  generated  by 
the  model  systems. ' 

Research  on  Progressive  and 
Degenerative  Disease  Rehabilitation 

Research  to  maintain  and  restore 
function  and  independent  lifestyles  for 
individuals  with  multiple  sclerosis, 
arthritis,  and  neuromuscular  diseases  is 
a  key  element  of  medical  rehabilitation 
research.  Specific  research  priorities 
include: 

(1)  Identification  and  evaluation  of 
methods  to  maintain  function  for 
persons  with  these  conditions; 

(2)  Identification  of  effective  health 
promotion  strategies; 

(3)  Evaluation  of  strategies  to 
minimize  the  impact  of  secondary 
conditions;  and 

(4)  IDevelopment  and  evaluation  of 
health  care  and  rehabilitation  medicine 
supports  to  facilitate  commiuiity 
integration  and  independent  living 
outcomes. 

Research  on  Birth  Anomalies  and 
Sequelae  of  Diseases  and  Injuries 

Medical  and  technological 
interventions  to  maintain  and  restore 
function  in  persons  with  cerebral  palsy, 
spina  bifida,  post-polio  syndrome,  and 
other  long-standing  conditions  are  an 
important  part  of  rehabilitation.  Specific 
research  priorities  include: 

(1)  Development  and  evaluation  of 
physical  therapy  techniques,  respiratory 
management  techniques,  exercise 
regimens,  and  other  rehabilitative 
interventions  aimed  at  maximizing 
functional  independence 

(2)  Development  and  evaluation  of 
supports  to  facilitate  community 
integration  and  independent  living 
outcomes,  and; 

(3)  Investigation  of  factors  that  lead  to 
disability  and  loss  of  full  participation 
in  society  following  disease  or  injury. 

Research  on  Secondary  Conditions 

Prevention  and  treatment  of 
secondary  conditions  are  critical  to 
preserving  health  and  containing  health 


care  costs  of  persons  with  disabilities. 
Specific  research  priorities  include: 

(1)  Development  of  clinical  guidelines 
to  identify  at-risk  individuals  and  to 
involve  consumers  in  regimens  to 
prevent  secondary  conditions; 

~(2)  Identification  and  evaluation  of 
methods  of  preventing  and  treating 
secondary  conditions  across  impairment 
categories;  and 

(3)  Investigation  of  the  interaction 
among  secondary  conditions, 
impairments,.and  aging. 

Research  on  Emergent  Disabilities 

Explorations  of  the  impact  of 
disabilities  resulting  fit>m  new  causes  or 
expanding  disability  definitions  will  be 
of  increasing  significance  to 
rehabilitation  medicine.  Emergent 
conditions  may  include  such  things  as 
environmental  illnesses,  repetitive 
motion  syndromes,  autoimmune 
deficiencies,  and  psychosocial  and 
behavioral  conditions  related  to  poverty 
and  violence.  Specific  research 
priorities  include: 

(1)  Identification  and  evaluation  of 
the  need  for  health  and  medical 
rehabilitation  services  to  address 
emerging  disability  conditions; 

(2)  Identification  and  evaluation  of 
effective  models  by  which  health  and 
medical  rehabilitation  providers  can 
meet  the  needs  of  persons  with ' 
emerging  disabilities;  and' 

(3)  Development  of  modeb  to  predict 
future  emerging  disabiUty  popidations. 

Research  on  aging  with  a  Disability 

Advances  in  acute  medical  care  for 
persons  with  disabilities  means  that,  as 
the  population  ages,  many  disabled 
persons  will  live  longer  and  may 
develop  the  serious,  chronic  conditions 
common  to  many  aging  (wpulations. 
Examples  of  these  chronic  conditions 
include  heart  disease,  diabetes,  cancer, 
pulmonary  diseases,  arthritis,  and 
sensory  losses.  Specific  research 
priorities  include: 

(1)  Determination  of  the  implications 
of  aging  with  a  disability  on  access  to 
routine  health  care,  medical 
rehabilitation  services,  and  services  that 
support  community  integration; 

(2)  Investigation  of  the  impact  of  aging 
on  disabilities  and  the  impact  of  various 
disabilities  on  the  aging  process; 

(3)  Investigation  of  the  relationship 
between  age  related  disability  and 
employment;  and 

(4)  Analysis  of  the  effiect  of  longer 
lifespan  on  the  diuability  and 
effectiveness  of  previously 
demonstrated  interventions  and 
technologies. 
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Research  on  Rehabilitation  Outcomes 

NIDRR's  prior  research  efforts  have 
developed  new  rehabilitation 
techniques  for  a  number  of  disability 
groupings  and  also  have  developed  and 
tested  comprehensive  model  systems, 
home  and  community-based  services, 
and  peer  services  to  improve 
rehabilitation  outcomes.  With  the 
renewed  emphasis  on  performance  and 
outcomes  and  with  increasing  economic 
constraints  generated  by  changes  in  the 
health  services  delivery  system, 
rehabilitation  medicine  needs  to 
document  the  impact  of  its  services. 
Specific  research  priorities  include: 

(1)  Expansion  of  outcomes  evaluation 
approaches,  beyond  short-term 
rehabilitation  studies,  to  include 
outpatient  and  long-term  follow-up 
information; 

(2)  Development  of  outcomes 
measures  that  include  measures  of 
environmental  barriers; 

(3)  Evaluation  of  methods  that 
translate  outcomes  findings  into  quality 
improvement  strategies; 

(4)  Analysis  of  barriers  and  incentives 
to  consistent  use  of  health  and  medical 
rehabilitation  outcomes  measures  in 
payer  and  consumer  choice  models;  and 

(5)  Refinement  of  measures  of 
rehabilitation  effectiveness. 

Research  on  Changes  in  the  Medical 
Rehabilitation  Industry 

The  medical  rehabilitation  industry  is 
imdergoing  an  imprecedented  level  of 
consolidation,  wiUi  imknown 
consequences  for  access  and  flexibility. 
The  industry  has  undergone  significant 
changes  in  service  sites  with  the  move 
from  inpatient  to  post-acute,  outpatient, 
and  community-based  services. 
Outcomes  measurement  and  quality 
assurance  initiatives  are  increasingly 
used  in  evaluating  medical 
rehabilitation  services.  Specific  research 
priorities  include: 

(1)  Investigation  of  the  impact  of 
financing  and  other  market  forces  on  the 
medical  rehabilitation  industry, 
including  service  delivery  patterns  and 
treatment  modalities;  and 

(2)  Identification  and  evaluation  of 
the  impact  of  changes  at  the  medical 
rehabilitation  industry  level  on  access 
and  outcomes  for  persons  with 
disabilities. 

A  major  research  challenge  will  be  to 
integrate  research  on  the  efficacy  of 
interventions  to  improve  outcomes  with 
research  on  the  impact  of  changes  in  the 
health  care  delivery  system.  A  second 
overarching  objective  will  be  to  relate 
medical  rehabilitation  and  health  care 
research  to  other  changes,  including  the 
new  paradigm  of  disability,  the 


emerging  universe  of  disability,  and 
participatory  research  by  persons  with 
disabilities. 

Chapter  5:  Technology  for  Access  and 
Function 

"For  Americans  without  disabilities, 
technology  makes  things  easier.  For 
Americans  with  disabilities,  technology 
makes  things  possible"  (Mary  Pat 
Radabaugh,  1988). 

Overview 

Technology  has  been  defined  as  the 
system  by  which  a  society  provides  its 
members  with  developments  frnm 
science  that  have  practical  use  in 
everyday  life.  Today,  technology  plays  a 
vital  role  in  the  lives  of  millions  of 
disabled  and  older  Americans.  Each 
day,  people  with  significant  disabilities 
use  the  products  of  two  generations  of 
research  in  rehabilitation  and 
biomedical  engineering  to  achieve  and 
maintain  maximum  physical  function, 
to  live  in  their  own  homes,  to  study  and 
learn,  to  attain  gainful  employment,  and 
to  participate  in  and  contribute  to 
society  in  meaningful  and  resourceful 
ways.  It  is  more  than  coincidence  that 
these  remarkable  advances  have 
occiuxed  during  the  period  in  which 
Federal  funds  have  supported  research, 
development,  and  training  in 
rehabilitation  engineering. 

In  planning  the  futtire  of 
rehabilitation  engineering  research, 
NIDRR  and  its  constituents  in  the 
consiuner,  service,  research,  and 
business  communities  will  continue  to 
identify  flexible  strategies  to  address 
emerging  issues  and  technologies,  to 
promote  widespread  use  of  research 
findings,  and  to  maximize  the  impact  of 
NIDRR  programs  on  the  lives  of  persons 
with  disabilities.  NIDRR  is  particularly 
well  positioned  to  continue  its 
leadership  in  rehabilitation  engineering 
research,  since  NIDRR  locates 
rehabilitation  engineering  research  on  a 
continuum  that  includes  related 
medical,  clinical,  and  public  policy 
research;  vocational  rehabilitation  aqd 
independent  living  research;  research 
training  programs;  service  delivery 
infrastructiue  projects;  and  extensive 
consumer  participation. 

The  Institute  supports  engineering 
research  on  technology  for  individuals 
and  on  systems  technology.  For 
example,  NIDRR  has  supported  hearing 
aid  and  wheelchair  research  on  the 
individual  level,  and 
teleconununications,  transportation,  and 
built  environment  research  at  the 
systems  or  public  technology  level. 
NIDRR  also  supports  research  on 
ergonomics  and  other  interface 
problems  related  to  the  compatibility  of 


various  technologies,  such  as  hearing 
aids  and  cellular  telephones. 

Technological  innovations  benefit  the 
individual  at  the  individual  level  and  at 
the  systems  level.  At  the  individual 
level,  assistive  technology  enhances 
functions  and  at  the  systems,  or  public 
technology  level,  technology  provides 
access  that  enhances  conununity 
integration  and  equal  opportunity. 
Much  of  the  assistive  technology  for 
disabled  individuals  falls  into  the 
category  of  "orphan"  technology 
because  of  limited  markets;  frequently 
this  technology  is  developed,  produced, 
and  distributed  by  small  businesses. 
Often,  technology  on  the  systems  level 
involves  large  markets  and  large 
businesses.  Access  to  technology  can  be 
increased  by  incorporating  principles  of 
universal  design  into  the  built 
environment,  information  technology 
and  telecommunications,  consumer 
products,  and  transportation. 

Assistive  Technology  for  Individuals 

In  1990,  more  than  13.1  million 
Americans,  about  5  percent  of  the 
population,  were  using  assistive 
technology  devices  to  accommodate 
physical  impairments,  and  7.1  million 
persons,  nearly  3  percent  of  the 
population,  were  living  in  homes 
specially  adapted  to  accommodate 
impairments.  While  the  majority  of 
persons  who  use  assistive  technology 
are  elderly,  children  and  yoimg  adults 
use  a  significant  proportion  of  the 
devices,  such  as  foot  braces,  artificial 
arms  or  hands,  adapted  typewriters  or 
computers,  and  leg  braces  (LaPlante, 
Hendershot,  &  Moss,  1992) 

Assistive  technology  includes  devices 
that  are  technologically  complex, 
involving  sophisticated  materials  and 
requiring  precise  operations — often 
referred  to  as  "high  tech" — and  those 
that  are  simple,  inexpensive,  and  made 
bom.  easily  available  materials — 
commonly  referred  to  as  "low  tech." 
Scientific  research  in  both  high  tech  and 
low  tech  areas  will  serve  the  consumer 
need  for  practical  items  that  are  readily 
available  and  easily  used.  Low-tech 
devices,  for  example,  are  widely  used  by 
older  persons  with  disabilities  to 
compensate  for  age-related  functional 
losses.  The  importance  of  the 
development  of  both  types  of  assistive 
technologies  is  foimd  in  the  words  of 
one  engineer  who  stated,  "it  is  not  high 
tech  or  low  tech  that  is  the  issue;  it  is 
the  right  tech."  NIDRR  research  must  be 
able  to  identify  the  most  appropriate 
technological  approach  for  a  given 
application,  and  continue  to  develop 
low  tech  as  well  as  high  tech  solutions. 

Given  the  current  trend  toward  more 
restrictive  utilization  of  health  care 


consumer! 


mamstreai 


Federal  Register /Vol.  64,  No.  161 /Friday.  August  20,  1 999  /  Notices 


45767 


funds  n  both  public  and  private  sectors, 
rehabf  itation  engineering  research  must 
justiff  consumer  or  third  party  costs  in 
relati(  )ti  to  the  benefits  generated  for 
consumers.  These  benefits  may  be  in  the 
form  01  long-term  cost  savings  and 
consumer  satisfaction.  Equally 
impoi^tant,  rehabilitation  engineers  must 
devel6|)  products  that  are,  in  addition  to 
being  l^e  and  diuable,  marketable  and 
afTordiqble.  End-product  affordability  is 
impoiitpmt  not  only  in  meeting  consumer 
needs  but  also  in  creating  the  market 
demand  that  will  encourage 
manuficturers  to  enter  production. 

Systems  Technology:  Universal  Design 
and  Adcessibility 

As  disabled  persons  enter  the 
mainsv|«am  of  society,  the  range  of 
engineering  research  has  broadened  to 
enconipass  medical  technology, 
techn6  ogy  for  increased  function, 
techno  ogy  that  interfaces  between  the 
individual  and  mainstream  technology, 
and  fiiially,  public  and  systems 
teciuu^Jogy.  Key  concepts  of  imiversal 
design  ftre  interchangeability, 
compatibility  of  components, 
modu^ty,  simplification,  and 
accom|)iodations  of  a  broad  range  of 
human  iperformance  capabilities. 
Univetial  design  principles  can  be 
applied  to  the  built  environment, 
information  technology  and 
telecommunications,  transportation,  and 
consumer  products.  These  technological 
systeni^  are  basic  to  community 
integraljion,  education,  employment, 
health*  and  economic  development.  The 
application  of  universal  design 
principles  during  the  research  and 
development  stage  would  incorporate 
the  widest  range  of  human  performance 
into  technological  systems.  Universal 
design|4pplications  may  result  in  the 
avoidance  of  costly  retrofitting  of 
systemis  in  use  and  possible  reduction  in 
need  for  orphan  products. 


Techn^^ogy  Transfer 

The  ttistitute's  emphasis  on  appUed 
researdl  challenges  NIDRR  and  its 
researql^ers  to  find  effective  ways  of 
ensiuii^  technology  transfer — ^transfer 
of  ideas,  designs,  prototypes,  or 
produots,  from  the  basic  to  the  applied 
research  enviroiunent,  to  the  market, 
and  to  other  research  endeavors.  Market 
size,  the  potential  for  manufactiu-ability, 
intelle<^al  property  rights,  patents,  and 
regulat^i^  approval  are  considerations 
in  the  diinceptualization  and  design 
phase  of  research  efforts.  NIDRR-funded 
Rehabil^tion  Engineering  Research 
Centers  (RERCs)  consider  potential 
industry  partners  in  selecting  research 
projects  ithat  will  result  in  marketable 
product!. 


Issues  of  orphan  technology  are  key  to 
the  process  of  technology  transfer,  with 
small  markets  that  have  limited  capital 
occasioning  the  need  for  subsidies, 
guaranteed  financing  for  purchcises,  or 
other  incentives  for  producers.  Future 
technology  transfer  efforts  at  NIDRR  will 
explore  better  linkages  to  the  Small 
Business  Iimovative  Research  (SBIR) 
program,  a  government- wide  program 
intended  to  support  small  business 
innovative  research  that  results  in 
commercial  products  or  services  that 
benefit  the  public.  Innovativeness  and 
probability  of  commercial  success  are 
both  important  factors  in  SBIR  funding 
decisions. 

Building  a  Research  Agenda 

Futtu^  rehabilitation  engineering 
research  agendas  must  incorporate 
several  cross-cutting  issues,  including 
small  markets,  and  outcomes  measures. 
In  addition,  research  must  continue  to 
result  in  improvements  in  the  functional 
capacities  of  individuals  with  sensory, 
mobility,  and  manipulation 
impairments.  Telecommunications  and 
computer  access  offer  significant 
potential  to  improve  participation  of 
persons  with  disabilities  in  all  facets  of 
life.  Continuous  innovations  in  these 
areas  require  that  the  needs  of  persons 
with  various  disabilities  be  recognized 
and  accommodated.  Finally,  access  to 
the  built-environment  remains  a  critical 
need  for  persons  with  disabilities,  and 
thus  requires  ongoing  research. 

The  piupose  of  NIDRR's  research  in 
the  area  of  technology  is  to: 

(1)  Develop  assistive  technology  that 
supports  persons  with  disabilities  to 
function  and  live  independently  and 
obtain  better  employment  outcomes; 

(2)  Develop  biomedical  engineering 
innovations  to  improve  function  of 
persons  with  disabilities; 

(3)  Promote  the  concept  and 
application  of  universal  design; 

(4)  Remove  barriers  and  improve 
access  in  the  built  environment; 

(5)  EnsiUB  access  of  disabled  persons 
to  telecommunications  and  information 
technology,  including  through  the 
application  of  universal  design 
principles; 

(6)  Ensure  the  transfer  of 
technological  developments  to  other 
research  sectors,  to  production,  and  to 
the  marketplace; 

(7)  Identify  business  incentives  for 
manufacturers  and  distributors; 

(8)  Identify  the  best  methods  of 
making  technology  available  to  persons 
with  disabilities; 

(9)  Ensure  that  research  and 
development  at  both  the  personal  and 
systems  levels  takes  into  account 


cultiual  relevance  for  diverse  ethnic  and 
geographic  populations; 

(10)  Develop  rehabilitation 
engineering  science,  including  a 
theoretical  homework  to  advance 
empirical  research;  and 

(11)  Raise  the  visibility  of  engineering 
and  technological  research  for  persons 
with  disabilities  as  a  consideration  in 
national  science  and  technology  policy. 

Future  Research  Priorities  for 
Technology 

NIDRR's  research  priorities  in 
engineering  and  technology  will  help 
improve  functional  outcomes  and  access 
to  systems  technology  in  the  areas  of 
sensory  function,  mobility, 
manipulation,  information 
communication,  and  the  built 
environment,  and  promote  business 
involvement  and  collaboration. 

Research  to  Improve  or  Substitute  for 
Sensory  Fimctioning 

Sensory  research  is  directed  toward 
the  problems  faced  by  individuals  who 
have  significant  visual,  hearing,  or 
communication  impairments.  These 
major  conditions  have  been  the  focus  of 
a  long  tradition  of  engineering  research 
emphasizing  both  expressive 
communication  and  the  receipt  of 
information.  Research  priorities  in  the 
area  of  sensory  functioning  will  focus 
on  enhancing  hearing,  addressing  visual 
impairments,  and  accommodating 
commimication  disorders.  In  the  area  of 
hearing  impairments,  specific  research 
priorities  include: 

(1)  Development  and  evaluation  of 
hearing  aids  that  exploit  the  potential  of 
digital  technology,  use  advanced  signal 
processing  techniques  to  enhance 
speech  intelligibility,  attain  a  better  fit, 
and  ensure  compatibility  with 
telecommunications  systems  and 
information  technology; 

(2)  Evaluation  of  the  application  of 
digital  processing  techniques  to 
assistive  listening  systems; 

(3)  Evaluation  of  modem  jiethods  of 
sound  recognition  in  alerting  devices; 
and 

(4)  Development  of  interfaces  for 
assessment  of  automatic  speech 
recognition  systems. 

In  the  area  of  vision  impairments, 
specific  research  priorities  include: 

(1)  Identification  and  evaluation  of 
methods  to  enhance  accessibility  of 
visual  displays; 

(2)  Development  and  evaluation  of 
graphical  user  interface  technologies  for 
various  document  and  graphic 
processing  systems;  and 

(3)  Improvement  of  signage  in  public 
fecilities. 


45768 


Federal  Register /Vol.  64,  No.  161 /Friday,  August  20,  1999 /Notices 


In  the  area  of  communication 
impairments,  specific  research  priorities 
indude: 

(1)  Identification  and  evaluation  of 
technologies  to  enhance  the 
communication  abilities  of  persons  who. 
are  deaf-blind;  and 

(2)  Assessment  of  the  capacity  of 
research  in  cognitive  science,  artificial 
intelligence,  biomechanics,  and  himian/ 
computer  interaction  to  improve  the 
rate,  fluency,  and  use  of  communication 
aids. 

Research  To  Enhance  Mobility 

Mobility  research  is  directed  toward 
the  problems  associated  vnth  moving 
from  place  to  place.  Mobility  can  be 
enhanced  by  accessible  public 
transportation;  modified  privately 
owned  vehicles;  wheeled  mobility 
devices  such  as  wheelchairs;  orthoses, 
and  prostheses;  and  barrier  removal.  In 
the  area  of  enhancing  mobility,  specific 
research  priorities  include: 

(1)  Development,  evaluation,  and 
commeandalization  of  wheelchair 
designs  that  reduce  user  stress, 
repetitive  motion  injury,  and  othw 
secondary  disabilities,  while  improving 
safety,  ease  of  maintenance,  and 
afibrdability; 

(2)  Revision  and  dissemination  of 
wheelchair  standards; 

(3)  Development  and  evaluation  of 
techniques  to  assist  consumers  and 
providers  in  selecting  and  fitting 
wheelchairs  and  wheelchair  seating 
systems; 

(4)  Identification  of  a  theoretical 
framework  of  gait  and  other  aspects  of 
ambulation; 

(5)  Development  and  evaluation  of 
advanced  prosthetic  and  orthotic 
devices,  as  well  as  footwear  and  other 
ambulation  devices; 

(6)  Development  and  evaluation  of 
methods  to  improve  person-device 
interfaces,  post-surgical  management 
and  fitting,  and  materials  used  in  bio- 
eimneering  applications:  and 

(7)  Development  of  devices  to  assist 
with  ADLs  for  persons  with  disabilities 
and  their  caregivers. 

Research  To  Improve  Manipulation 
Ability 

The  manipulation  area  includes 
research  directed  toward  restoring 
functional  independence  for  persons 
with  limited  or  no  use  of  their  hands. 
This  encompasses  upper  extremity 
prosthetic  and  orthotic  devices,  and 
novel  methods  of  upper  extremity 
rehabilitation.  Issues  of  weight, 
durability,  and  reliability  remain 
challenges  in  this  field. 

Repetitive  motion  injiuy  is  emerging 
as  one  of  the  most  serious  problems 


among  workers.  While  there  have  been 
a  number  of  ergonomic  devices 
introduced  to  address  this  problem,  the 
incidence  of  this  condition  continues  to 
increase.  In  the  area  of  improvement  of 
manipulation,  specific  research 
priorities  include: 

(1)  Identification  of  methods  to 
improve  the  design  of  and  achieve 
multi-functional  control  for  hand/arm 
prosthetic  technology; 

(2)  Development  and  evaluation  of 
surgical  approaches  that  increase 
functionality; 

(3)  Development  of  assistive  devices 
to  address  manipulation  issues  for 
individuals  who  experience  serious 
weakness,  fatigue,  or  pain,  including 
that  attributable  to  progressive 
deterioration  of  function;  and 

(4)  Development  and  evaluation  of 
devices  and  techniques  to  minimize  the 
onset  of  repetitive  motion  injuries  and 
to  rehabilitate  those  with  the  condition. 

Technology  To  Enhance  Cognitive 
Function 

limitations  in  perception,  processing 
information,  organizing  thoughts, 
concentration,  memory,  and  decision- 
making may  result  frt>m  a  range  of 
etiologies — including  mental 
retardation,  traumatic  brain  injury, 
stroke,  mental  illness,  dementia,  and 
others — and  may  constitute  substantial 
barriers  to  function  and  social 
integration.  T)iese  barriers  can  be 
exacerbated  by  sophisticated  technology 
interfeces  that  require  memorizing 
sequences,  readinjg  or  interpreting 
information,  or  responding  to  complex 
auditory  or  visual  cues.  Conversely, 
technology  has  the  theoretical  potential 
to  simplify  many  daily  activities  and 
contribute  to  self-management  and 
inde{>endence. 

There  are  three  distinct  levels  of 
objectives  in  developing  technology  to 
meet  needs  of  persons  with  limitations 
in  cognitive  functioning.  The  first  of 
these  is  to  assure  that  new  technologies 
for  communication,  environmental 
control,  and  health  maintenance,  for 
example,  are  accessible  to  those  with 
cognitive  limitations  and  do  not 
exacerbate  their  exclusion  from 
mainstream  activities. 

A  second  objective  is  to  develop 
technologies  that  will  assist  persons 
with  cognitive  limitations  in  the 
performance  of  daily  activities. 
Reminders  and  cueing  devices,  trackers 
and  wandering  devices,  and  portable 
instructional  technologies  are  among  the 
approaches  to  enabling  people  with 
cognitive  limitations  to  remember 
appointments  and  medications,  locate 
themselves  positionally,  follow  common 
instructions,  or  obtain  assistance. 


A  third  objective  that  challenges 
researchers  is  the  potential  to  develop 
technologies  that  can  enhance  or  restore 
some  cognitive  functions.  Automated 
systems  to  improve  memory  have  been 
developed  and  tested,  for  example.  As 
the  fields  of  cognitive  science  and 
neurosciences,  create  a  better 
understanding  of  the  biology  of 
cognitive  functioning,  and  as  there  are 
concomitant  advances  in  artificial 
intelligence  and  expert  systems  and  in 
the  flexibility  of  microprocessors,  a  new 
research  fitmtier  may  emerge. 

Specific  priorities  in  the  area  of 
technology  to  address  cognitive 
limitations  include: 

(1)  Assessment  of  the  state-of-the  art 
in  technology  and  its  applications  to 
addrR.sR  cognitive  functioning; 

(2)  Assessment  of  consumer  needs 
and  competencies  to  use  various  device 
features; 

(3)  Development  of  technologies  to 
improve  job  skills  and  improve 
employment  opportimities; 

(4)  Development  of  technologies  to 
maximize  independence  and  ability  to 
perform  ADLs  and  lADLs;  and 

(5)  Development  of  strategies  to 
ensure  that  new  tef:hnologies  for  the 
general  population  are  accessible  to 
persons  with  cognitive  limitations. 

Research  To  Improve  Accessibility  of 
Telecommunications  and  Information 
Technology 

Computerized  information  kiosks, 
public  web  sites,  electronic  building 
directories,  transportation  fere 
machines,  ATMs,  and  electronic  stores 
are  just  some  current  examples  of 
rapidly  proliferating  systems  that  fece 
people  living  in  the  modem  world. 
Research  priorities  will  include 
developinent  and  evaluation  of 
techniques  to  make  such  computerized 
information  systems  accessible  to 
persons  with  a  range  of  disabilities. 

llie  information  technology  and 
telecommunications  industry  trend 
away  from  standardized  operating 
systems  and  monolithic  applications 
and  toward  net-based  systems,  applets, 
and  object-oriented  structures  has 
significant  implications  for  accessibility 
for  some  persons  with  disabilities. 
Maintaining  accessibility  to  the  Internet 
and  World  Wide  Web  is  also  a 
formidable  challenge  feeing  individuals 
with  disability. 

Another  concern  in 
telecommunications  is  electromagnetic 
interference  frt>m  the  rapidly 
proliferating  wireless  communications 
systeins,  (e.g.,  beepers,  cellular 
telephones)  and  other  electronic  devices 
using  digital  circuitry  (e.g.,  computers, 
fluorescent  light  controllers).  This 
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interfi )  rence  is  complicating  the  use  of 
assist  ve  listening  devices.  Moreovef, 
interference  caused  by  over-use  of 
spectm^  is  presenting  problems  in  the 
use  of  FM  Assistive  Listening  systems. 

Diuitig  the  past  decade,  virtual  reality 
technji^ues,  originally  developed  by 
NASA  land  the  military  for  simulation 
activiues,  have  been  applied  in  a 
number  of  other  fields,  including 
architwture  and  health.  Applications 
can  be  JFoimd  in  telerobotic  systems,  sign 
language  recognition  devices,  intelligent 
home  systems,  and  aids  for  persons  with 
visual!  impairments.  There  has  been 
some  blaginning  research  on  the  use  of 
virtual  ireality  as  an  evaluation  and 
therapy  tool. 

Teidc^ommimications  also  emerges  in 
other  important  areas  of  the  lives  of 
persoils  with  disabilities.  In  a  managed 
care  approach  to  health  care, 
individuals  are  discharged  from  acute 
rehabilitation  hospitals  earlier  than  in 
the  pa^.  Because  of  the  decreased 
length  of  stay,  there  is  less  time  for 
consti^ers  to  learn  how  to  manage  their 
conditjibns.  One  promising  option  for 
amelib|ating  these  effects  is 
telemeniicine  or  "telerehabilitation." 
Telerehabilitation  may  allow  for 
distance  monitoring  of  chronic 
condit^t)ns  and  for  monitoring  consumer 
compliance  and  progress. 

In  tt^a  area  of  telecommunications  and 
infomj^tion  technology,  specific 
researdh  priorities  include: 

(1)  development  and  evaluation  of 
fine  mbtor  skill  manipulation  interfaces, 
telecoirtmiinication  interfaces,  and 
analoglto  digital  communication 
technolbgies; 

(2)  U^tification  of  methods  to 
addres^l  issues  of  accessibility  through 
Internet  communications; 

(3)  Envelopment  and  evaluation  of 
methoos  for  reducing  merging  forms  of 
interference  that  affect  hearing  aids, 
telephdhes,  and  other  communication 
device^] 

(4)  Dl^ermination  of  the  efficacy  of 
virtual  iDeality  techniques  in  both 
rehabilitation  medicine  and  in 
applications  that  affect  the  daily  lives  of 
personsjwith  disabilities;  and 

(5)  Idantification  of  appropriate 
teleconunimications  strategies  for  use  in 
distano^  follow-up  to  rehabilitation 
treatment. 

Reseanui  To  Improve  Access  to  the  Built 
Envirounent 

The  piiilt  environment  includes 
public  and  private  buildings,  tools  and 
objects  m  daily  use,  and  roads  and 
vehiclek  any  of  which  can  be  accessible 
or  disabling.  Architects,  industrial 
designaiis,  planners,  builders,  and 
engine^ts  are  among  the  professionals 


that  create  this  environment.  In  the  area 
of  access  to  the  built  environment, 
specific  research  priorities  include: 

(1)  Analysis  of  human  factors; 

(2)  Development  and  evaluation  of 
modular  design; 

(3)  Determination  of  best  methods  of 
disseminating  information  on  universal 
design; 

(4)  Development  and  evaluation  of 
compatible  interfaces;  and 

(5)  Development  and  promulgation  of 
design  standards. 

Future  engineering  research  also  must 
recognize  the  changing  roles  of" 
consumers,  whose  participation  in 
research  is  vital,  and  the  role  of  assistive 
technology  industries,  whose  technical 
capabilities  and  needs  for  product 
development  and  research  are  changing. 
Small  businesses,  the  engine  of  the 
orphan  technology  industry,  often 
cannot  support  sophisticated  research 
and  development  efforts  necessary  to 
bring  quality  products  to  market. 
NIDRR's  research  can  identify  public 
policy  issues,  such  as  orphan 
technolo^  and  tax  credits,  to  foster 
small  business  investment  in  assistive 
technology  innovation.  Similarly, 
NIDRR  research  can  identify  public 
policy  and  business  issues  related  to 
mainstream  systems  and  public 
technology.  NIDRR  will  maintain  a 
research  capacity  that  provides  a 
continuing  stream  of  new  ideas,  and 
evidence  to  validate  those  ideas,  to 
stimulate  the  industry. 

Chapter  6:  Independent  Living  and 
Community  Integration 

"Whether  we  have  disabilities  or  not, 
we  will  never  fully  achieve  our  goals 
until  we  establish  a  cultiue  that  focuses 
the  full  force  of  science  and  democracy 
on  the  systematic  empowerment  of 
every  person  to  live  to  his  or  her  full 
potential"  (Justin  Dart,  February  1998 
(edited)  ON  A  ROLL  RADIO,  http:// 
www.onarollradio.com). 

Over/iew 

Independent  living  and  community 
integration  concepts  and  outcomes  are 
key  foci  of  NIDRR  research.  Central  to 
independent  living  is  the  recognition 
that  each  individual  has  a  right  to 
independence  that  comes  from 
exercising  maximal  control  over  his  or 
her  life,  on  an  ability  and  opportunity 
to  make  choices  in  performing  everyday 
activities.  These  activities  include 
managing  one's  own  life;  participating 
in  community  life;  fulfilling  social  roles, 
such  as  marriage,  parenthood, 
employment,  and  citizenship; 
sustaining  self-determination;  and 
minimizing  physical  or  psychological 
dependence  on  others.  While 


independent  living  emphasizes  mavimfl) 
independence,  whatever  the  setting,  it 
is,  by  its  vary  nature,  a  concept  that  also 
emphasizes  participation,  especially 
participation  in  commimity  settings.  For 
this  reason,  NIDRR  is  proposing  to 
inte^te  its  research  agenda  in 
independent  living  and  commimity 
integration  to  encoiu^e 
interdisciplinary  thinking  about  the 
interrelationship,  to  achieve  more 
successful  outcomes  for  persons  with 
disabilities,  and  to  foster  the 
development  of  innovative  methods  to 
achieve  these  outcomes  and  to  measiue 
the  achievements. 

Independent  Living  and  Community 
Integration  Concepts 

One  framework  for  formulating  this 
research  agenda  recognizes  that 
independent  living  has  been  used  to 
describe  a  philosophy,  a  movement,  and 
a  service  program.  At  a  philosophical 
level,  independent  living  addresses  the 
question  of  equity  in  the  right  to 
participate  in  society  and  share  in  the 
opportunities,  risks,  and  rewards 
available  to  all  citizens.  It  provides  a 
belief  system  to  a  generation  of  people 
with  disabilities.  Tlje  new  paradigm  of 
disability  is  an  outgrowth  of  this 
philosophical  concept  of  equity, 
bringing  social  and  environmental 
elements  to  the  meaning  of  disability. 

At  a  movement  level,  independent 
living  has  been  integral  to  the 
development  of  the  disability  rights 
movement.  This  movement  primarily 
has  used  a  civil  rights  approach  to 
demand  equal  access  for  persons  with 
disabilities,  leading  most  notably  to  the 
passage  of  the  Americans  with 
Disabilities  Act  (ADA)  in  1990.  These 
movement  activities  have  had  a 
significant  impact  on  disability  policy 
and  will  continue  to  be  examined  as 
part  of  NIDRR's  Disability  Studies 
funding. 

At  the  service  system  level,  more  than 
300  centers  for  independent  living 
receive  funding  under  the  Rehabilitation 
Act  and  these  centers  foster  and 
enhance  independent  living  for  persons 
with  disabilities.  In  addition,  both 
Federal  and  State  funds  support 
community-based  residences  for 
members  of  the  developmentally 
disabled  community  as  well  as  members 
of  other  disability  groups.  In  the  past 
NIDRR  has  supported  research  to 
develop  management  strategies  for  these 
centers. 

Community  integration  also  has 
conceptual,  movement,  jind  service 
delivery  components.  As  a  concept,  it 
incorporates  ideas  of  both  place  and 
participation,  in  that  commimity 
integration  means  not  only  that  a  person 
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is  physically  located  in  a  community  as 
opposed  to  an  institutional  setting,  but 
that  the  individual  participates  in 
commimity  activities.  Issues  of 
consumer  direction  and  control  also  are 
int^ral  to  concepts  of  community  . 
integration. 

As  a  movement,  commimity 
integration  had  a  primary  goal  of 
deinstitutionalization  of  persons  with 
mental  retardation  or  mental  illness  and 
has  succeeded  in  moving  many 
individuals  from  large  institutional 
settings  back  into  the  community.  The 
deinstitutionalization  movement  arose 
from  a  confluence  of  consumer 
advocacy,  judicial  decisions,  research 
efforts,  and  public  policy  reforms. 
During  the  last  30  years, 
deinstitutionalization  decreased  the 
nimiber  of  individuals  with  mental 
retardation  and  mental  illness  residing 
in  state  institutions  by  more  than  75 
percent.  In  addition,  advocacy 
organizations  for  people  with  physical 
disabilities  have  implemented  the 
movement  aspects  of  community 
integration  in  their  demand  for 
community-based  supports  and 
services. 

At  the  service  system  level, 
community  integration  has  resulted  in 
development  or  expansion  of  a  range  of 
services  and  programs  designed  to 
support  individuals  with  disabilities  to 
live  in  their  communities.  For  instance, 
individuals  who  need  assistance  with 
ADLs,  such  as  bathing,  dressing,  or 
ambulation,  often  need  personal 
assistance  services  (PAS)  to  live 
independently  in  the  community.  In  the 
traditional  service  delivery  model,  long- 
term  care  agencies  supply  PAS  by 
providing  home  health  care  aides  to 
individuals.  These  aides  tend  to  work 
under  the  direction  of  professional 
health  care  providers  and  perform  a 
restricted  set  of  tasks  in  time  frames 
determined  by  the  agency.  A  support 
model,  however,  shifts  the  locus  of 
control  to  the  consumer,  who  is 
responsible  for  recruiting,  hiring, 
training,  supervising,  and  firing 
assistants. 

Expanding  the  Theoretical  Framework 

NIDDR  proposes  the  continued 
development  of  a  knowledge  base  about 
the  meaning  and  application  of 
independent  living  and  community 
integration  concepts.  This  theoretical 
approach  will  address  issues  of 
inclusion,  bases  for  participation,  and 
ways  in  which  persons  identify  their 
communities.  This  effort  will  be 
interdisciplinary  in  nature  and  will 
draw  bom.  disciplines  such  as 
anthropology,  sociology,  social 
psychology,  history.  Disability  Studies, 


engineering,  and  medicine.  Each  of 
these  disciplines  have  offered  various 
interpretations  of  the  issues  at  the  core 
of  the  concept  of  community. 
Anthropologists  have  defined 
community  to  emphasize  a  shared 
culture  or  a  way  of  organizing  and 
giving  meaning  to  lifa  events. 
Sociologists  have  discussed  community 
as  an  organized  group  dealing  with 
common  issues  in  relation  to  other 
organized  groups  within  an 
environment.  Historians  have  defined 
community  as  a  web  of  relationships 
creating  a  social  order  within  a  political 
and  spatial  context  that  often  focuses  on 
issues  of  who  is  legitimately  a 
community  member.  In  the  world  of 
disability  and  rehabilitation,  community 
also  has  had  multiple  meanings.  In 
medical  rehabilitation,  return  to 
community  usually  X9fers  to  life  outside 
a  medical  facility,  typically  the 
community  in  which  an  individual 
resided  before  an  injury  or  illness.  In  the 
disability  world,  community  sometimes 
means  the  community  of  those  living 
with  a  disability,  those  who  share 
e;cperiences  or  identity. 

To  go  from  theory  to  practice  involves 
identifying  the  necessary  &ctors  for 
achieving  independence  within  a 
community  setting.  In  recent  years, 
there  has  been  a  shift  from  a  traditional 
service  delivery  model  to  a  model  that 
emphasizes  consumer  direction  and 
support.  As  a  consequence,  individuals 
Mrith  disabilities  of  all  types  have  shifted 
from  a  dependence  on  agency  service 
providers  to  an  active  use  of 
community-based  supports.  In  the 
support  model,  consimier  choice, 
customization  of  needed  services,  and 
consumer  empowerment  are  of 
increased  importance  compared  to  the 
traditional  model  in  which  service 
agencies  emphasized  professional 
competence,  accoiintability,  and  quality 
conbtil  by  service  providers,  and  the 
safety  of  clients.  Also,  in  the  support 
model,  persons  with  disabilities  are 
perceived  as  self-directed,  able,  and 
mainstreamed  as  opposed  to  being 
helpless  and  objects  of  care  in  the 
traditional  model.  Implications  for 
research  focus  on  investigation  of  major 
physical  and  societal  environmental 
factors,  including  physical  accessibility; 
societal  attitudes  and  policies;  and 
availability  of  services,  supports,  and 
assistive  technology  that  facilitate  full 
participation. 

The  emphasis  on  social  and  policy 
barriers  inherent  in  the  new  disability 
paradigm  provides  an  incentive  to 
examine  the  extent  to  which  the  ADA 
has  contributed  to  independent  living 
and  community  integration.  The  ADA 
applies  a  civil  rights  model  in 


addressing  societal  policies  and 
practices  that  create  barriers  to  full 
participation  in  society.  If,  however,  the 
ADA  is  to  have  a  truly  transformative 
impact  on  American  society,  there  must 
be  a  vision  of  a  non-discriminatory 
society  against  which  progress  can  be 
measured.  At  present,  there  are  no  real 
benchmarks  by  which  to  assess  the 
ADA'S  impact.  Evaluations  tend  to  be  in 
terms  of  "cases"  handled,  complaints 
resolved,  lawsuits  won,  physical 
barriers  removed,  or  volumes  of 
information  assembled  rather  than  the 
extent  to  which  the  ADA  has  resulted  in 
greater  participation  in  society  by 
persons  with  disabilities. 

The  growing  realization  of  the 
importance  of  environmental  barriers  in 
disability  focuses  concern  on 
environmental  changes  that  have  the 
potential  to  impede  or  facilitate 
independent  living  and  community 
integration.  Perhaps  most  striking  are 
the  continuous  developments  in 
telecommunications  and  information 
technology.  Accessible  computers  and 
Internet  infrastructure  as  well  as 
universal  or  specialized  communication 
devices  afford  access  to  information  and 
interactions  among  persons  with 
disabilities,  their  families,  advocates, 
service  providers,  employers,  and 
others.  Careful  planning,  based  on 
research,  will  be  a  reqiiirement  for 
ensuring  that  new  technologies  increase 
participation  rather  than  isolation  for 
persons  with  disabilities. 

Directions  of  Future  Research  on 
Independent  Living  and  Conununity 
Integration 

The  purpose  of  NIDRR's  research  in 
the  area  of  independent  living  and 
community  integration  is  to  facilitate 
participation  of  persons  with  disabilities 
in  society  by: 

(1)  Identifying  and  evaluating  factors 
or  domains  of  community  integration 
and  independent  living,  especially  those 
aspects  that  lead  to  full  participation  in 
society; 

(2)  Identifying  and  evaluating 
conununity  support  models  that 
promote  community  integration  and 
independent  living  outcomes  for 
individuals  with  sill  types  of  disabilities 
and  from  a  full  range  of  cultural 
backgroimds; 

(3)  Providing  empirical  evidence  of 
the  impact  of  consumer  control  on 
outcomes  associated  with  community 
integration  and  independent  living; 

(4TAssessing  the  impact  of 
environmental  factors  on  individual 
achievement  of  commimity  integration 
and  independent  livine; 

(5)  Developing  and  disseminating 
training  on  independent  living  and 
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commi  nity  integration  concepts  and 
methods  for  consumers,  families, 
service jproviders,  and  advocates;  and 

(6)  Developing  and  evaluating 
management  tools  to  enable  centers  for 
indep«iident  living  and  other 
commjyity  programs  to  support 
indep0|ident  living  and  conmumity 
intention. 

Futiuel  Research  Priorities  in 
IndepQikdent  Living  and  Community 
Integration 

Research  will  analyze  the 
implications  of  shifting  from  services  to 
supports  for  the  individual  and  must 
develob  an  in-depth  understanding  of 
the  rol^j  of  supports  in  facilitating 
commi^hity  integration  and  independent 
living. ' 


"  1 1 


Researcn  on  Community  Integration/ 
Independent  Living  Conceptis 

Both!  personal  experience  and  certain 
academjc  disciplines  provide  guidance 
for  imd^rstandhig  community 
integration  and  independent  living. 
Development  of  an  integrated 
conceptual  framework  will  facilitate 
rigorous  research  on  how  to  use 
commi44ity  integration  and  independent 
living  concepts  to  improve  the  lives  of 
person^jwith  disabilities.  Additionally, 
researclij  must  find  ways  to  measiue 
these  otiitcomes  in  order  to  evaluate 
services  provided  to  persons  with 
disabilildes.  Specific  research  priorities 
include|:| 

(1)  Riiyiew  of  relevant  scholarship  and 
creation  of  a  theoretical  framework  for 
the  study  of  community  integration  and 
indepei^dent  living  that  incorporates  the 
real  world  experiences  of  persons  with 
disabiliqes,  and  includes  knowledge 
gained  ffom  Disability  Studies; 

(2)  Development  of  measures  that 
build  ui>bn  the  conceptual  framework, 
and  that  [can  be  applied  to  evaluation  or 
rehabili  tation  intervention  intended  to 
increase  I  Independence  and  integration; 
and 

(3)  Aii^ysis  of  cultiural  perspectives 
as  facilitttors-obstacles  to  independent 
living  and  community  integration. 

Research!  on  Implementation  of 
Community  Integration/Independent 
Living  Concepts 

The  independent  living  and 
community  integration  movements  have 
contribitted  conceptual  standards  for 
evaluatit^  disability  and  medical 
rehabilitation  services  and  programs. 
Further  research  is  needed  on  how  to 
apply  these  concepts  in  different  real- 
world  s0t|tings,  ciurently,  many 
programs  and  services  do  not  reflect 
these  concepts  and,  consequently,  often 
provide  ^rvices  that  do  not  incorporate 


consmner  direction  or  allow  consiimer 
choice.  Specific  research  priorities 
include: 

(1)  Identification  and  assessment  of 
models  of  service  delivery  that 
incorporate  concepts  of  independent 
living  and  conununity  integration  and 
reflect  imderstanding  of  the  importance 
of  environmental  baniers;  and 

(2)  Development  and  dissemination  of 
training  materials  on  independent  living 
and  community  integration  concepts  for 
consiuners,  families,  service  providers, 
and  advocates. 

Research  on  Measures  of  Independence 
and  Conununity  Integration 

To  evaluate  how  programs  and 
services  contribute  to  the  outcomes  of 
independence  and  conununity 
integration,  researchers,  policymakers, 
and  consiuners  must  have  adequate 
measures  of  these  outcomes.  As 
discussed  elsewhere  in  this  plan,  NIDRR 
is  placing  special  emphasis  on 
development  of  measiues  of  the 
interrelationship  between  the  individual 
and  the  environment.  Concepts  of 
independent  living  and  conmumity 
integration  are  integral  to  that  process. 
Specific  research  priorities  include: 

(1)  Development  of  measiu^s  of 
independence  and  community 
integration  that  are  consmner  sensitive 
and  that  measure  the  impact  of  the 
environment  and  accommodation  on 
these  outcomes;  and 

(2)  Evaluation  of  strategies  to  promote 
independence,  inclusion,  and 
participation. 

Research  on  Physical  Inclusion 

Housing,  transportation, 
communication,  and  architectural 
barriers  limit  the  physical  inclusion  of 
persons  with  disabilities.  Lack  of 
funding  also  afFiects  access  to  these 
necessary  community  supports  and 
funding  constantly  changes  because  of 
policy  decisions  at  the  Federal  and  State 
levels.  Specific  research  priorities 
include: 

(1)  Identification  and  evaluation  of 
models  that  facilitate  physical 
inclusion,  including  the  development 
and  evaluation  of  supported  housing 
and  transportation  models  that  are 
consistent  with  consiuner  choice;  and 

(2)  Investigation  of  the  impact  of 
managed  care  on  access  to  services  and 
equipment  that  provide  support  for 
physical  inclusion. 

Research  on  the  Impact  of  the  ADA 

The  impact  that  the  ADA  has  had  or 
will  have  on  participation  in  society 
currently  is  unknown.  It  is  important  to 
identify  the  obstacles  to  optimal 


achievement  of  the  goals  of  the  ADA. 
Specific  research  priorities  include: 

(1)  Evaluation  of  the  impact  of  the 
ADA  en  community  participation  of 
persons  with  disabilities  and  on  the 
achievement  of  independent  living  and 
community  integration  outcomes; 

(2)  Examination  of  questions  of 
accessible  infrastructure,  emplo)mient 
patterns,  civic  participation, 
recreatioiud  activities,  societal  attitudes, 
and  policies  to  determine  what  post- 
ADA  policy  initiatives  may  be  required 
to  attain  full  participation  by  persons 
with  disabilities;  and 

(3)  Analysis  of  the  extent  to  which  the 
ADA  has  affected  other  public  policy 
initiatives. 

Research  on  the  Impact  of  Technological 
Innovation 

While  the  potential  benefits  of 
technological  innovations  are  often 
assumed,  there  also  are  potential  issues 
about  accessibility,  equity,  and 
application  of  communications 
technology  and  how  these  issues  affect 
independent  living  and  community 
integration.  Specific  research  priorities 
include: 

(1)  Assessment  of  the  impact  of 
appUcations  of  telecommunications 
innovations  on  independent  living  and 
community  integration  outcomes; 

(2)  Identification  of  barriers  to 
participation  in  the  community, 
including  those  resulting  fit)m 
inequitable  distribution  of  technology  or 
reduction  of  interpersonal  contact;  and 

(3)  Exploration  of  potential  innovative 
applications  of  telecommunications  and 
information  technologies  to  expand 
opportunities  for  informed  choice, 
independence,  communication,  and 
participation. 

Research  on  Increasing  Personal 
Development  and  Adaptation 

NIDRR  previously  has  funded 
personal  skills  development  training  to 
assist  people  with  disabilities  to  live  in 
the  community.  This  training  includesi| 
skills  related  to  behavior  management, 
communication,  and  productive  work. 
In  the  area  of  behavior  management  for 
people  with  mental  retardation  and 
mental  illness,  strategies  have  focused 
on  minimizing  "challenging  behaviors." 
Specific  research  priorities  include: 

(1)  Identification  of  strategies  that 
promote  development  of  self  advocacy 
skills,  including  social  and 
communication  tools  to  assist  people 
with  disabilities  to  live  in  community 
settings; 

(2)  Analysis  of  the  influences  of 
environmental  factors  in  developing 
positive  behavioral  support  models; 
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(3)  Development  of  cost-effective 
techniques  to  foster  the  capacity  of 
providers;  educators,  and  £aimlies  to 
prevent  or  respond  to  challenging 
behavior; 

(4)  Assessment  of  the  potential  role  of 
technology  in  promoting  personal 
development  and  adapation  in 
community  settings;  and 

(5)  Development  of  strategies  and 
tools  to  improve  consumer  choice  and 
decisionmaking  about  assistive 
technology  and  to  assess  its 
performance. 

Research  on  Personal  Assistance 
Services 

It  is  important  to  test  hypotheses 
about  the  role  of  personal  assistance 
services  (PAS)  in  promoting  community 
integration,  return  to  work,  and  health 
maintenance,  and  the  impact  on  the  use 
of  health  care  and  institutionalization 
dollars.  The  relative  value  of  different 
PAS  systems  for  disabled  individuals  of 
varying  ages,  disability  types,  ethnic 
groups,  and  personal  independence 
goals  is  unknown.  Although  research 
has  demonstrated  the  impact  of 
consumer-directed  PAS  models  on 
consumer  satisfaction,  the  relationship 
of  satisfaction  to  quality  of  life  and  other 
outcomes  measures  needs  further 
explication.  Specific  research  priorities 
include: 

(1)  Evaluation  of  the  quality-of-life 
and  cost-effactiveness  outcomes  of 
consumer-directed  services; 

(2)  Analysis  of  the  impact  of  PAS  on 
participation  in  emploj^ment;  and 

(3)  Evaluation  of  the  impact  of 
assistive  technology  on  need  for  and  use 
of  personal  assistance  services. 

Research  of  Social  Roles 

Public  policy  research  is  needed  to 
examine  how  rules  and  regulations  of 
public  programs  afiiect  achievement  of 
desired  roles  by  people  with  disabilities. 
Marriage,  parenthood,  and  employment 
are  among  the  social  roles  that  are  often 
discouraged  by  legislation,  regulations, 
policies,  and  practices.  Specific  research 
priorities  include: 

(1)  Investigation  and  documentation 
of  the  ways  in  which  Federal,  State,  and 
local  legislation,  regulations,  policies, 
and  practices  impact  on  social  role 
performance  of  persons  with 
disabilities;  and 

(2)  Identification  and  evaluation  of 
tools  to  assist  persons  with  disabilities 
in  fulfilling  their  social  roles.  Research 
on  Social  Integration  and  Self- 
Deteimination. 

The  abilities  to  form  mutually 
rewarding  and  non-exploitative 
friendships,  to  recognize  and  express 
personal  preferences,  to  evaluate 


options  and  make  decisions,  to  advocate 
for  oneself,  and  to  adapt  to  changes  in 
circumstances  are  attributes  that 
contribute  significantly  to  independent 
living  and  commtmity  integration. 
Specific  research  priorities  include: 

(1)  Identification  and  evaluation  of 
service  delivery  models  that  incorporate 
individual  choice  and  consiimer  control 
into  strategies  for  achieving  social 
integration  and  self-determination; 

(2TDevelopment  of  measures  to 
evaluate  independent  living  and 
community  integration  in  terms  of 
inclusion,  social  integration,  and  self- 
determination;  and 

(3)  Assessment  of  the  prevalence  of 
abuse  and  violence  in  community 
settings  and  development  of  strategies  to 
minimize  their  occtirrence. 

Research  on  Management  Tools  for 
Centers  for  Independent  Living  and 
Community-Based  Residential  Programs 

NIDRR  has  previously  funded 
research  on  effective  management 
strategies  for  centers  for  independent 
living,  as  well  as  research  on 
community  residential  living  for 
individuals  with  mental  retardation  and 
long-term  mental  illness.  Continued 
research  in  these  areas  will  evaluate  the 
effectiveness  of  current  systems  and 
address  the  challenges  to  these 
programs  in  their  expanding  roles. 
Specific  research  priorities  include: 

(1)  Development  of  strategies  for 
centers  for  independent  living  to 
succeed  in  their  roles  with  State 
rehabilitation  agencies,  and  other 
agencies  and  groups  concerned  with 
independent  living; 

(2)  Development  and  evaluation  of 
strategies  for  centers  for  independent 
living  and  community  based  residential 
programs  to  design  and  adapt  programs 
that  address  the  changing  nature  of  the 
disability  population;  and 

(3)  Development  and  evaluation  of 
strategies  for  centers  for  independent 
living  to  respond  to  increased  emphasis 
on  ADA  issues,  such  as  acconunodation, 
accessibility,  and  universal  design;  and 

(4)  Investigation  of  applications  of 
new  information  technologies  in 
management  of  centers  for  independent 
living  and  conununity  based  residential 
programs.  Research  to  facilitate 
community  integration  and  independent 
living  will  focus  on  strategies  to  make 
communities,  social  systems,  public 
policies,  and  the  built  environment 
more  accessible  to  persons  with 
disabilities  and  more  supportive  of  their 
independence  and  participation.  In  the 
new  paradigm  scenario,  the  emphasis 
will  be  on  supports  rather  than  services, 
the  managers  of  support  systems  will 
increasingly  be  persons  with  disabilities 


themselves,  and  services  originally 
designed  for  application  in  institutions 
wiU  be  adapted  for  use  in  the  general 
community. 

Chapter  7:  Associated  Disability 
Research  Areas 

"I  make  no  claim,  as  other  people  with  a 
disability  might,  that  the  essence  of  what  I 
experience  is  inherently  uncommunicable  to 
the  able-bodied  world.  I  do  not  believe  that 
there  is  anything  in  the  nature  of  having  a 
disease  or  disability  that  makes  it  unsharable 
or  even  untellable"  (Irving  Zola,  1935-1994). 

Several  important  issue  areas  cut 
across  the  four  research  areas — 
Employment,  Health  and  Function, 
Technology  for  Access  and  Fimction, 
and  Independent  Living  and 
Community  Integration— described  in 
the  earlier  part  of  this  section.  Disability 
statistics,  disability  outcomes  measures. 
Disability  Studies,  rehabilitation 
science,  and  disability  policy  research 
are  all  integral  to  successful  completion 
of  a  comprehensive  agenda  in  disability 
and  rehabilitation  research.  NIDRR  will 
fund  research  efforts  in  each  of  these 
areas  during  the  next  five  years  to 
enhance  NIDRR's  overall  research 
program  and  contribute  to  NIDRR's 
achieving  its  goals  of  helping  people 
with  disabilities  attain  maximal 
independence.  Priorities  for  each 
research  area  are  discussed  below. 

Disability  Statistics 

NIDRR  has  several  purposes  in    < 
advancing  work  in  disability  statistics. 
First,  it  is  important  to  maximize  the 
usefulness  of  data  currently  collected  in 
reliable  national  data  sets.  Second,  it  is 
important  to  encourage  the  creation  and 
analysis  of  research  databases,  including 
meta-analyses  focused  on  problems 
such  as  employment  rates  or  utilization 
of  health  care  or  social  services.  Third, 
NIDRR  seeks  to  understand  the 
composition  of  a  possible  emerging 
imiverse  of  disability  created  by  new 
disabilities  or  socioeconomic  variations 
in  the  distribution  of  existing 
disabilities.  These  changing  areas  have 
implications  for  both  public  health  and 
rehabilitation.  Fourth,  NIDRR  wants  to 
assist  in  providing  input  to  the 
formulation  of  national  disability 
statistics  policy,  including  the 
incorporation  of  measures  relevant  to 
the  new  paradigm  of  disability.  Finally, 
NIDRR  recognizes  the  need  for  surveys 
to  be  conducted  in  accessible  formats, 
and  for  disability  demographic  and 
statistical  data  to  be  readily  available  to 
a  wide  range  of  audiences. 

Data  about  the  incidence,  prevalence, 
and  distribution  of  disability  and  the 
characteristics  and  experiences  of 
disabled  persons,  are  critical  to 
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plaim  iig  research  and  services, 
evaluiling  programs,  and  formulating 
public  |)olicy.  These  data  may  be 
generated  by  diverse  sources  such  as 
natioii^l  population  surveys,  program 
data  cMlection  on  participants,  and 
researtper-compilwl  data  sets  relevant 
to  specific  research  areas.  Other,  less 

Bnt  sources  include  State  and 
veys.  advocacy  organization 

f  d  market  research  data, 
ag  data  resources  are  of  varying 
degrees  of  completeness  and  quality, 
and  ar^  not  sufficiently  comprehensive 
in  sco^e  or  perspective.  None  takes  into 
accouilt  the  new  paradigm  of  disabihty 
that  e^umines  the  interaction  between 
the  individual  and  the  environment, 
and  rei|uires  measures  of  environmental 
as  well  as  individual  factors  that 
continue  to  disability.  NIDRR  has  taken 
a  lead  role  in  elucidating  the  connection 
betwe^^  impairment  and  the  supports 
or  limitations  imposed  by  the  built  and 
social  environments,  and  will  initiate 
the  prc^ess  of  developing  new  survey 
measutts  to  define  disability  acciu-ately 
and  reliably  in  the  context  of  both 
individual' and  environmental  factors. 

Researvh  Priorities  for  Disability 
Statistics 

NIDIJIR  will  continue  to  support  the 
secondary  analysis  of  major  national 
data  sets,  especially  the  Disability 
Suppl^itaent  to  the  National  Health 
Interview  Survey,  identifying 
informajtion  and  connections  not 
consid^ted  by  the  survey  sponsors. 
NIDRR's  other  focus  will  be  the 
refinement  of  the  disability  data  effort  to 
reflect  new  paradigm  concepts.  Specific 
researd^  priorities  include: 

(1)  Tpie  elucidation  of  salient  issues  or 
the  stirtnulation  of  further  research 
questions  through  meta-analyses; 

(2)  Dmrelopment  and  evaluation  of 
state-of-the-art  measurement  tools  that 
will  assess  the  complex  interactions 
betweeiij  impairment  and  environment; 

(3)  Development  and  evaluation  of 
strategiisis  to  ensiu«  that  disability 
statistics  accurately  captiu^  information 
on  underrepresented  minorities  and 
emergent  disabilities; 

(4)  Development  and  evaluation  of 
methocti  for  ensuring  the  dissemination 
of  disability  statistical  data  to  diverse 
audiences;  and 

(5)  Development  and  testing  of 
accessilple  survey  instruments  and 
protocoil$. 

Rehabimation  Outcomes  Measures 

The  important  of  demonstrating 
outcomes  across  service  settings, 
programs,  and  research  efforts  cannot  be 
overemphasized,  given  resource 
allocatiob  issues  and  concerns  about 


value  that  operate  at  every  level  of  our 
society.  Demonstrating  outcomes  is  an 
integral  part  of  NIDRR's  research  agenda 
now  and  in  the  future.  For  purposes  of 
discussion,  several  categories  of 
outcome  measures  are  presented.  In 
practice,  however,  these  measures  may 
not  be  mutually  exclusive. 

One  area  in  which  significant  prior 
work  on  outcomes  measures  has 
occurred  is  medical  rehabilitation.  A 
number  of  measures  have  been 
developed  and  integrated  into  service 
delivery  and  research  settings.  Examples 
of  these  measures  include  impairment 
specific  measiu^s  such  as  the  NIH 
Stroke  Scale,  disability  measiu«s  like 
the  Functional  Independence  Measure 
(FIM),  and  measures  of  handicap  such 
as  the  Craig  Hospital  Assessment  and 
Reporting  Technique  (CHART).  Many  of 
these  measures,  however,  have  been 
validated  narrowly  and  are  not 
applicable  across  disability  groups. 
Some  were  developed  for  hospital 
settings  and  require  revision  for  use  in 
post-acute  programs  or  in  community 
settings.  The  new  focus  on  long-term 
outcomes  requires  measures  that  can 
document  changes  over  time.  Use  of  an 
outcomes-based  approach  also  has 
ramifications  for  sample  design,  in 
terms  of  identifying  homogeneous 
groups  of  consimiers  for  comparison 
and  using  effective  risk-adjustment 
methodologies.  New  managed  care 
approaches  have  resulted  in  demands 
by  people  vath  disabilities  for  outcomes 
monitoring  to  ensure  that  quality  care 
standards  are  met.  This  concern  for 
measurable  outcomes,  based  on  quality 
standards,  also  is  evident  in  the  payer 
community,  which  has  raised  questions 
about  evidence  of  the  efficacy  of 
treatments. 

Consumers  have  expressed  particular 
concern  about  quality  assurance  in  the 
area  of  assistive  technology.  NIDRR  will 
support  investigations  to  identify  and 
develop  evaluation  methodologies  and 
outcome  measurement  models  for 
consumer  assessments  of  assistive 
devices. 

Expanding  the  focus  of  outcomes 
research  to  incorporate  measures  of 
environment  and  accommodation  is 
critical  to  continued  implementation  of 
a  new  paradigm  of  disability.  At  the 
present  time,  our  ability  to  describe  the 
interaction  of  individual  and 
environment  is  limited  by  a  lack  of 
validated  measiu-es.  A  number  of 
conceptual  and  methodological 
concerns  must  be  addressed  in 
developing  such  measures.  Of  particular 
relevance  is  how  best  to  accoimt  for  the 
impact  of  numerous  variables,  including 
environmental  factors,  that  impinge  on 
long-term  outcomes.      ^ 


Independence  and  community 
integration  have  been  identified  as 
overarching  NIDRR  goals,  and  NIDRR's 
reseeirch  initiatives  relate  directly  to 
supporting  achievement  of  these  goals. 
As  indicated  earlier,  some  measm^s  of 
community  integration  are  already  in 
use,  including  CHART  and  the 
Community  Integration  Questionnaire 
(CIQ).  These  measiu«s,  developed  for 
specific  populations,  are  examples  of 
tools  that  might  be  refined  to  monitor 
and  compare  progress  toward  goals  of 
independence  and  community 
integration. 

Distinctly  related  to  functionally 
oriented  medical  outcomes  measures  are 
measures  of  quality  of  life.  These 
measures  are  conceptually  linked  to 
individual  values  about  living  with 
disability  and  include  the  impact  of 
rehabilitation  and  environmental 
barriers.  A  particular  challenge  in 
develbping  these  measures  is  the 
qualitative  natiire  of  individual 
valuation  of  life  quality  and  the 
difficulty  of  constructing  ways  of 
comparing  individual  perceptions. 

Research  Priorities  for  Rehabilitation 
Outcomes  Measures 

NIDRR  will  support  research  and 
development  activities  that  increase  the 
availability  of  measures  across  the  areas 
discussed  in  this  section.  Specific 
research  priorities  include: 

(1)  Refinement  of  exiting  measures  of 
medical  rehabilitation  effectiveness  to 
improve  assessment  of  functional  ability 
by  incorporating  environmental  factors, 
and  to  increase  applicability  to  all 
disability  populations  and  rehabilitation 
settings; 

(2)  Development  and  evaluation  of 
measures  of  independence,  community 
integration,  and  quality  of  life, 
especially  measures  that  incorporate  the 
perspectives  of  persons  with  disability; 
and 

(3)  Development  of  measures  for  use 
in  outpatient  and  community-based 
settings. 

Disability  Studies 

The  field  of  disability  and 
rehabilitation  research  has  not  reached 
a  general  consensus  on  the  meaning  of 
the  term  "Disability  Studies."  NIDRR 
uses  the  term  generally  to  refer  to  the 
holistic  study  of  the  phenomenon  of 
disability  through  a  multidisciplinary 
approach  that  emphasizes  the 
perspectives  of  persons  with  disabilities 
and  regards  personal  experience  as 
valuable  data.  The  lOM,  in  Enabling 
America,  describes  Disability  Studies  as 
"the  examination  of  people  with 
disabling  conditions  and  cultmral 
response  to  thera  through  a  variety  of 
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lenses,  including  .  .  .  economics, 
political  science,  religion,  law,  history, 
architecture,  urban  planning, 
literature.  .  ."  (1997.  p.  289).  NIDRR 
believes  that  Disability  Studies  is  a 
natural  complement  to  the  new 
paradigm,  emphasizing  study  of  the 
complex  relationship  between  various 
aspects  of  disability  and  society,  and 
will  enhance  the  methodologies  and 
knowledge  base  of  each  involved 
scientific  discipline. 

In  this  resi}ect,  the  content  of 
Disability  Studies  is  not  imlike  that  of 
other  area  studies,  such  as  Women's 
Studies,  Afirican- American  Studies,  or 
geographic,  regional  or  ethnic  studies 
(e.g..  Middle  Eastern  Studies  or  Islamic 
Studies).  All  of  these  areas  of  stiuly 
require  the  convergence  of  theory, 
technique,  and  methodology  from  a 
range  of  disciplines  to  develop  an 
enhanced  understanding  of  a  complex 
phenomenon. 

Another  purpose  for  the  development 
of  any  area  of  studies  is  to  assure  that 
the  perspective  of  the  group  under  study 
is  reflected  in  the  methodology  and 
body  of  core  knowledge,  and  that 
individuals  from  the  group  have  the 
opportunity  to  participate  in  the 
development  and  promulgation  of  the 
methodologies  and  the  curricula.  This 
also  can  be  expected  to  lead  to  an 
impact  on  core  disciplines,  specifically 
an  impact  that  requires  development  of 
theories  and  hypotheses  that  do  not 
ignore  the  subject  population.  For 
example.  Women's  Studies  have 
influenced  the  development  and 
legitimation  of  studies  of  the  sociology 
of  gender  within  a  discipline  that  30 
years  ago  relegated  the  study  of  women, 
when  they  were  studied  at  all,  to  home 
economics  or  family  relations. 
Economists  analyzing  poverty  now  must 
consider  the  particular  causes  and 
efiiects  of  poverty  among  women  and  in 
ethnic  groups,  largely  due  to  the 
attention  and  legitimation  of  these 
subjects  by  the  "area  studies"  efforts. 

Ism)RR  has  three  basic  purposes  for 
supporting  a  program  of  Disability 
Studies.  First,  disability  and 
rehabilitation  research  needs  a  body  of 
knowledge  that  is  comprehensive  and 
holistic,  reflecting  a  range  of  disability 
perspectives,  and  it  needs  a  larger  cadre 
of  researchers  and  policymakers  familiar 
with  that  knowledge  base.  Second,  the 
field  of  disability  and  rehabilitation 
research  needs  to  develop 
methodologies  and  influence  the 
theories  and  practices  of  a  range  of 
disciplines  in  order  to  ensure  their 
constructive  attention  to  the  issues 
related  to  disability,  thereby  enhancing 
the  scientific  endeavor.  Third, 
consistent  with  the  goals  of  the 


Rehabilitation  Act,  as  amended  in  1992, 
especially  its  principles  of  inclusion, 
integration,  and  independence,  NIDRR 
believes  it  is  important  to  reflect  the 
perspectives  of  individuals  with 
disabilities  in  studies  of  disability  and 
to  afford  increased  opportiuiity  for 
individuals  with  disabilities  to  - 
participate  in  the  development  of 
curricula  and  methodologies  to  study 
the  phenomenon  of  disability. 

Research  Priorities  for  Disability  Studies 

Specific  research  priorities  for 
Disability  Studies  include: 

(1)  Development  of  a  theoretical 
framework  for  conducting  Disability 
Studies  and  strategies  for  teaching 
Disability  Studies  at  various  academic 
and  non-academic  levels; 

(2)  Compilation  of  information  about 
the  many  forms  of  extant  Disability 
Studies,  including  academic  levels, 
disciplines  involved,  course  content, 
resoiirces,  and  students;  and 

(3)  Exploration  of  the  feasibility  of 
developing  non-academic  courses  in 
Disability  Studies  that  will  facilitate  the 
study  of  the  experience,  history,  and 
culture  of  disability  in  community- 
based  settings. 

Rehabilitation  Science 

Permeating  NIDRR's  research  agenda 
will  be  an  awareness  of  opportimities  to 
construct  and  test  a  theoretical 
framework  for  rehabilitation  science.  As 
defined  in  the  1997  lOM  report. 
Enabling  America,  rehabilitation  science 
is  a  study  of  function,  focusing  on  the 
processes  by  which  disability  develops, 
and  the  factors  influencing  these 
processes.  Its  goals  are  to  contribute  to 
better  treatment  and  technology  for 
persons  with  disabilities.  Rehabilitation 
science  focuses  on  factors  .that  lead  to 
transitions  along  a  continmun  from 
underlying  pathology  to  functional 
independence,  including  impairment, 
functional  limitation,  and  disability.  In 
addition,  it  analyzes  physical, 
behavioral,  environmental,  and  societal 
factors  that  affect  movement  along  the 
continuiun  (Brandt  &  Pope,  1997).  The 
field  of  rehabilitation  has  produced  a 
body  of  empirical  evidence  regarding 
function  and  interventions  to  improve 
function.  The  next  challenge  is  to  use 
this  evidence  to  produce  a  body  of 
scientific  and  engineering  theory  that 
can  be  applied  to  the  development  of 
breakthroughs  in  functional  restoration 
techniques. 

Research  Priorities  for  Rehabilitation 
Science 

Specific  research  priorities  for 
rehabilitation  science  include: 


(1)  Further  elucidation  of  the 
enabling-disabling  process;  and 

(2)  E^loration  of  the  development 
and  application  of  a  theoretical 
fi-amework  for  rehabilitation  science. 

Disability  Policy 

Public  disability  policy  broadly 
defines  the  participation  of  disabled 
persons  in  the  general  benefits  society 
provides  to  all  citizens,  as  well  as  the 
parameters  of  disability-specific 
benefits.  Public  policy  has  more 
significance  for  people  with  disabilities 
and  their  families  than  for  many 
segments  of  the  population.  This 
differential  impact  stems,  in  part,  bom 
the  fiict  that  people  with  disabilities 
must  interface  with  so  many  different 
components  of  public  policy  systems, 
many  of  which  are  conQicting  or 
inconsistent,  such  as  employment  goals 
and  requirements  for  income  assistance 
programs.  The  larger  public  policy 
content  for  disability  and  rehabilitation 
research  reflects  interlinking  service 
delivery  systems  in  which  changes  in 
one  system  often  have  substantial 
impact  on  others.  The  dilemma  for 
disability  and  rehabilitation  policy  is 
that  the  various  systems  are  not 
mutually  reinforcing. 

The  lack  of  mutual  reinforcement 
stems  from  foiu  factors.  First,  policy 
goals  may  be,  to  some  degree,  mutually 
exclusive;  that  is,  policies  designed  to 
-  emphasize  one  goal  may  be 
implemented  only  at  the  expense  of 
other  goals.  Second,  different  policies 
are  governed  by  different  and 
conflicting  assiunptions  about  disability 
and  the  role  of  people  with  disabilities 
in  American  society.  Third,  some 
service  systems  lack  integration  with 
other  systems  and  programs  needed  to 
promote  continuity  between  different 
parts  of  people's  lives.  Fourth,  disability 
has  been  largely  ignored  in  national 
science  and  technology  policy.  Thus, 
underlying  conflicts  may  exist  and 
result  in  unintended  disincentives  to 
work  and  independence. 

At  the  systems  and  societal  levels,  the 
potential  impact  of  policy  initiatives  on 
persons  with  disabilities  may  be  even 
more  significant,  although  more  likely 
to  go  unrecognized.  The  impact  of 
telecommunications,  the  built 
environment,  health  care,  and  labor 
market  policies  have  been  discussed  in 
this  Plan. 

Research  Priorities  for  Disability  Policy 

Disability  policy  research  should 
examine  issues  that  are  national  in 
scope  and  that  represent  intersections  of 
public  interest.  Such  research  should 
use  national  data  sets,  where  possible, 
to  determine  the  impacts  of  policy 
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decisii )  as  on  persons  with  disabilities. 
Speciftc  research  priorities  include  but 
are  not  limited  to: 

(1)  Analysis  of  how  the  bundling  of 
income!  supports  with  other  benefits, 
includtUig  health  insurance  and  other  in- 
kind  assistance  such  as  housing 
subsidies  or  food  stamps,  affects 
indivimial  decisions  to  seek  or  continue 
employtnent; 

(2)  Valuation  of  the  impact  of 
chaagijag  social  policies  toward 
parentiiig,  personal  assistance  services, 
tax  dediictions,  or  education,  among 
other  faictors; 

(3)  A^ialysis  of  the  impact  of  welfare- 
to-work  initiatives  on  the  well-being  of 
personk  with  disabilities  or  their 
families; 

(4)  Eivaluation  of  the  impact  of 
macrueconomic  issues,  such  as 
changit^  labor  force  requirements,  on 
emplottnent  opportiuiities  of  persons 
with  dj^bilities; 

(5)  Eji^uation  of  the  impact  of 
legislatibn  and  policy  on  employers, 
professaonal  service  providers,  social 
service  agencies,  and  direct  support 
worker?*  in  terms  of  their  participation 
in  employing,  serving,  or  working  for 
disableiq  persons'; 

(6)  Iiitestigation  and  evaluation  of  the 
relevai^cie  of  frameworks  for  disability 
research,  including  but  not  limited  to 
research  on  the  role  of  market  forces 
(balandihg  supply  and  demand)  on 
disability  policy; 

(7)  Investigation  of  the  impact  of 
national  telecommunications  and 
information  technology  policy  on  the 
access  ^f  persons  with  disabilities  to 
related  I0ducation,  work,  and  other 
opportitiiities;  and 

(8)  Examination  of  the  impact  of 
national!. housing  policy  and  building 
codes  0^  the  living  environments  and 
housing  choices  of  persons  with 
disabilijUes  and  their  families. 

Relat^  disability  research 
emphasizes  knowledge  areas  that  are 
cross-cik^ting  and  essential  to  the 
support  and  refinement  of  disability 
researcl^  generally.  The  common  theme 
linking  jdisability  statistics,  outcomes 
measures,  Disability  Studies, 
rehabilitation  science,  and  disability 
policy  i^  that  they  all  provide  essential 
fi^mewb^  building  blocks  that  enable 
the  disapility  research  and  enterprise  to 
thrive  atld  to  address  important  issues 
in  meanikigful  ways. 

Chapter  6:  Knowledge  DisseminatioB 
and  Utilization 

"Our  ^lission  at  the  Office  of  Special 
Education  and  Rehabilitative  Services  is 
to  ensura  that  people  with  disabilities 
become  lully  integrated  and 
participating  members  of  society. 


Dissemination  and  utilization  are  the 
tools  through  which  we  do  this"  (Judith 
E.  Heumann,  OSERS  Assistant 
Secretary). 

Overview 

Effective  dissemination  and  use  of 
disability  and  rehabilitation  research  are 
critical  to  NIDRR's  mission.  Research 
findings  can  only  improve  the  quality  of 
life  of  people  with  disabiliOes  and 
further  their  full  inclusion  into  society 
if  they  are  available  to,  known  by,  and 
accessible  to  all  potential  users.  NIDRR 
supports  a  strong  dissemination  and 
utilization  program  that  reaches  its 
many  constituencies:  Research 
scientists,  people  with  disabilities,  their 
families,  service  providers, 
policymakers,  educators,  hiunan 
resource  developers,  advocates,  entities 
covered  by  the  ADA,  and  others.  In 
carrying  out  this  mission,  NIDRR's 
challenge  is  to  reach  diverse  and 
changing  populations;  to  present 
research  results  in  many  different  and 
accessible  formats;  and  to  use 
technology  appropriately. 

The  RenabiUtation  Act's  1992 
amendments  included  language 
requiring  NIDRR  to  ensiue  the 
widespread  distribution,  in  usable 
formats,  of  practical  scientific  and 
technological  information  generated  by 
research,  demonstration  projects, 
training,  and  related  activities.  In 
addition,  NIDRR's  responsibilities  were 
amended  to  emphasize  wide 
dissemination  of  educational  materials 
and  research  results  to  individuals  with 
disabilities,  especially  those  who  are 
members  of  minority  groups  or  of 
unserved  or  underserved  groups.  In 
addition,  the  statute  requires 
Rehabilitation  Research  and  Training 
Centers  (RRTCs)  to  serve  as  information 
and  technical  assistance  resources  to 
providers,  individuals  with  disabiUties,^ 
and  others  through  workshops, 
conferences,  and  public  education 
programs.  Rehabilitation  Engineering 
Research  Centers  (RERCs)  are  required 
to  disseminate  innovative  ways  of 
appljring  advanced  technology  and  to 
cooperate  with  Tech  Act  projects  to 
provide  information  to  individuals  with 
disabilities  to  increase  their  awareness 
of  options  and  benefits  from  assistive 
technology. 

Effective  dissemination  employs 
multiple  channels  and  techniques  of 
communication  to  reach  intended  users. 
This  chapter  addresses  strategies  and 
techniques  to  disseminate  information 
to  a  wide  range  of  target  audiences  and 
to  promote  the  utilization  of  this 
information.  These  strategies  take  into 
account  a  range  of  uses — conceptual  or 
practical,  total  or  partial,  converted  or 


reinvented.  The  strategies  also 
incorporate  innovative  technologies  to 
enhance  direct  access  by  diverse  groups. 
Additionally,  this  chapter  outlines 
NIDRR's  proposed  research  agenda  for 
dissemination  and  utilization  activities. 

The  Knowledge  Cycle— The  Role  of 
Dissemination  and  Utilization 

The  components  of  the  knowledge 
cj'cle  are  knowledge  creation, 
knowledge  dissemination,  and 
knowledge  utilization.  The  concept  of 
the  cycle  implies  continuous  interaction 
among  its  parts.  At  NIDRR,  knowledge 
creation  results  from  funded  research 
and  training  programs,  and  staff 
activities.  The  challenge  of  NIDRR's 
dissemination  and  utilization  activities 
involves  transferrine  thi<=  kn-"*«-''a/^n£s 
targeted  to  specific  user  populations,  to 
improve  the  lives  of  persons  with 
disabilities. 

Effective  dissemination  requires 
understanding  that  commimication 
channels  are  continually  expanding  and 
range  from  personal  communications  to 
mass  media  (e.g.,  print,  radio,  televisiA 
the  emerging  information  ^^ 

superhighway,  and  the  merging  of  these 
and  other  communications 
technologies).  To  choose  the  most 
effective  communication  strategy,  it  is 
helpful  to  identify  clearly  the  intended 
audience  (e.g.,  scientists,  service 
providers,  persons  with  disabilities),  the 
context  for  use  (e.g.,  home,  work, 
community),  and  the  characteristics  of 
the  information  to  be  disseminated  (e.g., 
type,  use,  relative  advantage, 
compatibility,  complexity). 

Knowledge  utilization  activities  focus 
on  ways  to  facilitate  use  of  research 
results,  new  technologies,  and  effective 
practices  or  programs.  To  be  used, 
knowledge  must  relate  to  a  perceived 
need,  must  be  imderstandable,  and  must 
be  timely.  Thus,  awareness  of  potential 
uses  for  the  information  should 
influence  research  design  and  materials 
development,  keeping  in  mind  that 
flexibility  is  important  because  there 
may  be  unanticipated  audiences  for  the 
material.  Selecting  dissemination 
strategies  that  relay  information  quickly 
is  equally  important. 

The  Changing  Environment  for 
Dissemination 

The  environment  in  which 
dissemination  and  utilization  strategies 
operate  is  being  affected  by  a  number  of 
changes,  including  technological 
innovation,  changing  etiology  of 
disability,  and  an  increased  emphasis 
on  the  individual's  interaction  with  the 
physical  and  social  universe.  These 
changes  must  be  factored  into  future       * 


4S776 


Federal  Register /Vol.  64,  No.  161 /Friday.  August  20,  1999 /Notices 


dissemination  and  utilization 
approaches. 

AsPaisIey  notes,  "Many  of  the 
problems  that  challenge  Imowledge 
utilization  have  changed  little  since  the 
1960s  and  1970s;  however,  the 
commimications  environment  of 
knowledge  utilization  has  changed 
dramatically  (as  cited  in  Southwest 
Educational  Development  Laboratory, 
1996)."  Consumer  demand  for  direct 
and  rapid  access  to  information,  and  the 
technological  capacity  to  disseminate 
information  simultaneously  and 
inexpensively  to  mass  audiences 
through  electronic  media,  such  as  the 
World  Wide  Web,  are  changing 
dissemination  and  utilization  strategies. 
The  Internet,  a  beginning  step  in  the 
creation  of  the  global  information 
superhighway,  is  open  to  anyone  with  a 
computer,  modem,  and  telephone.  The 
numoer,  sophistication,  and 
accessibility  of  Internet  sites  serving  the 
information  needs  of  people  with 
disabilities  are  increasing  rapidly.  These 
innovations  permit  NIDRR  projects  and 
centers  to  commiuiicate  more  easily 
with  larger  niunbers  of  targeted  users  at 
all  phases  of  the  research  process; 
however,  this  proliferation  raises 
difficult  questions  about  equity,  access, 
and  effectiveness  (Southwest 
Educational  Development  Laboratory, 
1996,  p.  8). 

Changes  in  the  prevalence  and 
distribution  of  disabilities  are 
influencing  NIDRR's  research.  An 
emraging  universe  of  disability, 
incorporating  disability  related  to 
underlying  social  and  environmental 
conditions  such  as  poverty,  isolation, 
and  aging,  has  created  new  disabilities 
and  new  targets  for  dissemination  of 
research  findings. 

FinaUy,  the  importance  of  an 
ecological  science  model  that  focuses  on 
relationships  and  interactions  that 
influence,  and  are  influenced  by,  the 
environment  of  an  individual, 
organization,  or  community  is  receiving 
increased  recognition.  Research  affects 
society;  society,  in  turn,  affects  what  is 
studieid  and  how  it  is  studied.  NIDRR 
supports  research  that  is  issued-based 
and  flexible  to  fedlitate  timely 
responses  to  environmental  changes  and 
timely  contributions  to  society. 

Dissemination/Utilization  Strategies  for 
the  Future 

In  response  to  the  needs  of 
constituencies  and  to  the  changing 
physical  and  social  environment,  future 
dissemination  and  utilization  strategies 
must  build  upon  successful  past 
strategies,  while  capitalizing  on  the 
potential  of  electronic  media  and  other 
telecommunications  innovations.  These 


strategies  must  provide  accessible 
formats  for  new  population  groups  and 
for  individuals  with  cognitive  or 
sensory  disabilities.  To  be  successful, 
NIDRR  grantees  need  assistance  with 
early  integration  of  dissemination  and 
utilization  featiues  into  research 
projects.  Efforts  will  continue  to 
increase  the  capacity  of  consiuners  to 
access  and  use  research-based 
information.  Finally.  NIDRR  will 
support  research  that  will  determine 
effective  dissemination  methods  and 
evaluation  techniques. 

In  the  section  that  follows,  a  munber 
of  dissemination  and  utilization 
activities  are  proposed.  These  proposed 
activities  reflect  NIDRR's  concerns 
about  the  importance  of  dissemination 
in  making  research  usable  to  its 
constituencies. 

Dissemination  of  Research  Findings 

NIDRR.  in  order  to  enhance 
dissemination  of  research,  will 
imdertake  a  number  of  activities, 
including  a  national  information  center, 
creating  databases,  developing 
consumer  partners,  providmg 
specialized  assistance  to  grantees,  using 
electronic  media,  targeting  new 
audiences,  and  evaluating 
dissemination  methods. 

Establishing  a  National  hofbrmation 
Center 

NIDRR  wiU  establish  a  national 
dissemination  center  to  address  long- 
term  dissemination  and  utilization 
objectives  for  individuals,  groups,  and 
conmnmities  representing  diverse 
geographic,  multicultural,  and  socio- 
economic populations.  This  center  will 
provide  technical  assistance  to  grantees 
in  improving  their  dissemination 
activities;  conduct  selected  national 
dissemination  projects;  and  serve  as  a 
resource  on  dissemination  theory,  new 
techniques,  and  evaluations  of 
dissemination  strategies.  The  center  will 
maintain  a  web  site  and  will  work  with 
groups  of  NIDRR  grantees — for  example, 
the  Model  Projects  for  Spinal  Cord 
Injury — to  develop  accessible,  special- 
focus  web  sites.  In  addition,  the  center 
will: 

(1)  Publish  research  findings  in 
refereed  journals  for  the  academic 
community; 

(2)  Translate  complex  research 
findings  into  accessible  language  and 
format,  in  consumer-oriented 
publications; 

(3)  Maintain  a  library  and  information 
center,  such  as  the  National 
Rehabilitation  Information  Center 
(NARIC).  with  archival  and 
bibliographic  retrieval  capacity;  and 


(4)  Determine  markets  for  NIDRR- 
funded  research  products  and 
appropriate  strategies  for  reaching  these 
markets. 

Using  Databases  and  Key 
Publications.  To  support  Imowledge 
dissemination  and  extend  the 
availability  of  research  products,  NIDRR 
WiU: 

(1)  Maintain  a  database  of  assistive 
technology  products,  such  as 
ABLEDATA,  that  is  accessible  to 
consumers  and  service  providers,  and  is 
available  on  the  Internet; 

(2)  Make  key  publications,  such  as 
NIDRR's  Program  Directory  and 
Compendia  of  Research  products, 
available  on  the  Internet;  and 

(3)  Establish  a  management  database 
to  track  dissemination  activities  and  to 
identify  research  results  suitable  for 
further  dissemination. 

Developing  Consumer  Partnerships 

To  enlist  the  target  populations  in 
ensuring  that  disseminated  research 
findings  are  relevant,  accessible,  and 
useful,  NIDRR  will: 

(1)  Explore  the  potential  for 
developing  partnerships  with 
independent  living  centers  and  State 
Vocational  Rehabilitation  agencies  to 
identify,  repackage,  and  market 
information  specific  to  their  needs; 

(2)  Provide  technical  assistance  to 
community  organizations  or  public 
agencies  to  fetdlitate  the  adaptation  of 
research  findings  into  practical  use;  and 

(3)  Provide  technical  assistance  and 
training  to  consumers  and  consiuner 
organizations  on  accessing,  interpreting, 
and  using  new  information,  including 
training  on  use  of  electronic  information 
sites  and  on  providing  feedback  to  the 
research  process. 

Providing  Specialized  Assistance  to 
Grantees  in  Their  Dissemination  Roles 

NIDRR  Centers  and  other  grantees  are 
important  information  resources;  and.  to 
enhance  their  productivity  in 
dissemination  the  results  of  their 
research.  NIDRR  will: 

(1)  Promote  the  publication  of 
research  findings  in  scientific  journals 
and  in  consumer-oriented  publications; 

(2)  Provide  technical  assistance  for 
"translation"  and  marketing; 

(3)  Develop  inter-center  and  inter- 
project  linkages  for  routine 
communication  and  sharing  of 
information; 

(4)  Assure  timely  availability  of 
research  findings  and  products  in  usable 
form  for  targeted  user  groups;  and 

(5)  Provide  technical  assistance  on 
dissemination  and  utilization  processes 
to  constituency  groups. 
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grantees  are 
irces;  and,  to 


Using  l^lectronic  Media  and  < 

TelecqQununications 

Exclttng  developments  in  information 
techndiogy  greatly  enhance  the 
possib^ity  of  reaching  more  research 
infomiation  users  in  efficient  and 
effective  ways,  and  to  capitalize  on  this 
potential,  NIDRR  will: 

(1)  ^Jtplore  the  feasibility  of  an  Online 
Disabilj^  New  Service,  focusing  on 
govemanent-funded  research  data; 
fundini^  opportunities;  updates  from  the 
legislative,  judicial,  and  executive 
branches  of  government;  awards; 
achievUnents;  current  issues;  and 
problek  solving  attempts; 

(2)  Uiftiate  activities  to  improve  the 
portrayil  of  individuals  with  disabilities 
in  the  ^edia,  including  specialized 
media  iFmnrts  dirficted  toward  the 
Nation^  youth  or  diverse  cultural 
groupst 

(3)  EMamine  the  role  of  distance 
leamii^  approaches  in  dissemination; 

(4)  E)^lore  communications  strategies 
for  effeiQtive  Internet  searches  for 
disability-related  information,  including 
directories  of  sites  and  a  thesaurus  of 
key  wocds;  and 

(5)  Pipvide  technical  assistance  and 
;  to  consumers  and  consumer 
^tions  on  accessing,  interpreting, 
i^g  new  information,  including 
;|on  use  of  electronic  information 
pphasize  ways  to  increase  the 
|d  access  of  elderly  and  minority 

consumers  to  the  Internet  and  other 
electronic  media. 

Reachiii^  Out  to  New  Audiences 

The  d|ianging  nature  of  disability  and 
of  the  diisabled  population  require 
thoughinil  efforts  to  reach  new 
audiences.  To  facilitate  these  efforts, 
NIDRRkidll: 

(1)  Eiiiure  the  accessibility— both  in 
format  uid  content — of  all  products 
dissemjAated  by  NIDRR  and  its  grantees. 
This  m4V  include  the  use  of  alternate 
formatsl  je.g..  Braille,  large  print, 
audiotape,  captioned  videos)  or  the  use 
of  langii^e  appropriate  for  persons  with 
cognitive  impairments  or  who  are  non- 
Ei^ish  Speaking; 

(2)  Improve  dissemination  of 
informartion  from  NIDRR-funded 
projects!  to  consumer  audiences  of 
cultiiralV  diverse  backgrounds  as  well 
as  elderly  people,  newly  disabled 
individiikls,  and  other  people  with 
disabilit^s  who  may  not  be  reached  by 
traditio^  dissemination  methods; 

(3)  Tatget  general  audiences  that 
influenoe  the  opportunities  available  to 
persons, with  disabilities.  These  general 
audiendds  include  employers, 
manufa^tiirers,  educators  at  all  levels, 
economic  development  and  planning 


personnel,  service  establishments,  the 
media,  and  policymakers  at  local.  State, 
and  national  levels;  and 

(4)  Explore  ways  to  involve  people 
with  disabilities  in  all  aspects  of  the 
research  cycle. 

Evaluation  of  Dissemination  Methods 

Finally,  while  conmiercial  media 
efforts  are  regularly  evaluated,  littie  has 
been  done  to  assess  the  effectiveness  of 
research  dissemination  strategies  in  the 
disability  field.  Given  the  central 
importance  of  dissemination  to  its  broad 
constituency,  NIDRR  will: 

(1)  Conduct  projects  to  advance 
theories  in  dissemination  and 
utilization  and  to  evaluate  the 
application  of  the  various  dissemination 
and  utilization  approaches; 

(2)  Test  methods  for  measuring  the 
utilization  and  impact  of  research 
results  for  different  target  audiences; 
and 

(3)  Evaluate  the  appropriateness  and 
effectiveness  of  web-based 
dissemination  and  distance  education 
models  for  conveying  information  to  the 
range  of  tai;get  audiences. 

C3iapter  9:  Capacity  Building  for 
Rehabilitation  Research  and  Training 

Overview 

To  ensure  that  research  improves  the 
lives  of  individuals  with  disabilities, 
NIDRR  will  support  efforts  to  enhance 
the  capacity  of  the  field  to  conduct 
research  that  is  scientifically  excellent 
and  relevant  to  the  concerns  of  disabled 
individuals,  service  providers  and  the 
science  community.  This  research  will 
be  based  in  the  contextual  paradigm  of 
disability,  emphasizing  cross- 
disciplinary  efforts  and  participatory 
research  that  take  into  account  trends  in 
science  and  society,  and  that  are 
reflective  of  disability  culture.  Capacity 
building  involves  training  those  who 
participate  in  all  aspects  of  the 
disability  research  field,  including 
scientists,  service  providers,  and 
consumers.  While  NIDRR's  programs 
have  made  significant  contributions  to 
creating  the  disability  and  rehabilitation 
research  capability  that  exists  in  our 
Nation  today,  it  will  be  necessary  to 
refocus  the  content,  and,  to  some  extent, 
the  structure  of  those  programs  to  meet 
the  emerging  needs  of  science  and 
consumers.  NIDRR  will  make  creative 
use  of  funding  mechanisms  to  meet 
these  challenges. 

Priorities  in  Capacity  Building 

NIDRR  interprets  its  capacity-building 
responsibilities  as  multifaceted. 
NIDRR's  principal  statutory  mandate  for 
training  is  to  support  advanced 


instruction  for  researchers  and  service 
providers.  NIDRR  also  has  an  implied 
mandate,  strengthened  in  the  1992 
Amendments,  to  train  consumers  in  the 
apphcations  of  new  research  knowledge 
and  in  the  uses  of  assistive  technology. 
To  advance  the  disability  and 
rehabilitation  field,  NIDRR  will  expand 
the  scope  of  its  capacity-building 
activities  to: 

(1)  Raise  the  level  of  rigorous 
qualitative  and  quantitative  research 
and  increase  the  use  of  state-of-the-art 
methodologies  by  providing  advanced 
training  in  disability-related  research  for 
scientists,  including  those  with 
disabilities  and  those  from  minority 
backgrounds; 

(2)  Train  rehabiUtation  practitioners 
in  the  application  of  research-generated 
knowledge  and  new  techniques; 

(3)  Develop  the  capacity  of 
researchers  to  conduct  research  that 
explicates  disability  as  a  contextual 
phenomenon; 

(4)  Prepare  researchers  to  conduct 
Disability  Studies  that  are  holistic, 
interdisciplinary,  and  cognizant  of  the 
oiltiu^  context  of  disability; 

(5)  Develop  the  capacity  of 
researchers  to  conduct  studies  in  new 
settings,  (e.g.,  homes,  work  places, 
schools,  recreational  facilities, 
community-based  organizations);  and 

(6)  Train  consumers,  family  members, 
and  advocates  in  the  use  of  research 
findings,  in  part  to  facilitate 
participatory  research  efforts. 

Additional  information  on  each  of 
these  priority  areas  is  provided  in  the 
following  sections. 

Training  for  Advanced  Research  Studies 

It  is  crucial  to  NIDRR's  mission  that 
research  in  disability  and  rehabilitation 
reflect  sound  science  practices,  using 
rigorous  qualitative  and  quantitative 
methods.  Adherence  to  sound 
methodology  and  research  design 
strengthens  the  credibility  of  NIDRR's 
research  and,  consequently,  the  ability 
of  NIDRR's  constituencies  to  use  the 
research  findings  in  advocacy,  service 
deliver,  and  policymaking.  To  this  end, 
NIDRR  will  increase  its  emphasis  on 
scientific  rigor  in  generating  research 
agendas  and  in  reviewing  research 
applications.  Scientific  rigor  may 
encompass  methodological  approaches 
such  as  controlled  studies,  longitudinal 
studies,  or  increased  sample  size. 
Constructing  carefully  defined 
hypotheses  tied  to  theory  is  an 
important  element  in  improving 
research  methods.  For  qualitative 
research  efforts,  rigor  includes  strict 
adherence  to  analytical  frameworks, 
improved  data  collection  methods,  and 
careful  selection  of  subjects. 
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The  capability  to  conduct  first-rate 
research  depends  on  several  factors:  a 
commitment  to  learning  the  multiple 
skills  requiijod  for  designing  scientific 
studies,  selecting  appropriate  research 
methods,  analyzing  data,  and 
interpreting  findings.  NIDRR  will 
continue  its  support  of  research  training 
initiatives,  including  those  that  target 
research  training  opportunities  for 
minorities  and  persons  with  disabilities. 
This  training  focus  reflects  NIDRR's 
commitment  to  participatory  research 
methods  that  enhance  the  relevance  of 
research  findings. 

Training  in  Application  of  Research 
Findings 

NIDRR  Rehabilitation  Research  and 
Training  Centers  (RRTCs)  will  advance 
further  die  statutory  requirement  to 
train  service  providers  in  application  of 
research  findings  to  real-world  needs  of 
persons  with  disabilities.  Training  can 
occur  at  many  levels,  including  pre- 
service,  graduate,  and  in-service.  NIDRR 
will  support  training  aimed  at 
transferring  research  findings  into 
practical  use.  Such  training  must  be 
sensitive  to  the  rapidly  changing  service 
delivery  environment,  which  is  de- 
emphasizing  inpatient  care  and 
experiencing  growth  in  post-acute  and 
community  settings. 

Training  in  New  Pamdigm  Research 

As  discussed  throughout  this  Plan, 
the  new  paradigm  conceives  of 
disability  as  a  fiinction  of  the  interaction 
between  impairments  and  other 
personal  characteristics  and  the  larger 
physical,  social,  and  policy 
environments.  Unidimensional  and 
static  measures  of  function, 
improvement,  outcomes,  and  other, 
aspects  of  disability  and  the 
rehabilitation  process  will  not  be 
sufficient. 

Any  paradigm  of  science  that  limits 
research  to  modification  of  the  disabled 
person's  functions  without  including  an 
equal  emphasis  on  changing  the 
person's  environment  is  not  an 
approach  that  can  capture  the  important 
phenomena  associated  with  living  as  a 
disabled  individual.  Nor  will  it 
accommodate  scientific  and  social 
advances  in  the  multiple,  interactive 
sectors  of  society  that  will  characterize 
life  in  the  next  century.  Although 
developments  in  both  the  biological  and 
biomechanical  sciences  will  bring  new 
treatments  and  devices  that  will 
improve  personal  functions,  these 
advances  must  be  adjusted  to  meet  the 
demands  of  the  person  living  in  his  or 
her  environment  of  choice  doing 
activities  that  are  of  significance  to  that 
individual. 


A  framework  for  asking  new  questions 
for  NIDRR-funded  research  has  been 
provided  by  the  major  provisions  of  the 
ADA.  Researchers  must  develop 
measures  that  captxue  the  contributions 
of  the  social  and  physical  environments 
to  the  disability.  The  need  for 
resea|t:hers  capable  of  investigating  and 
explicating  disability  in  context,  and 
explaining  the  adapting  process,  has 
several  implications  for  the  research 
training  endeavor.  The  training  must: 

(1)  Emphasize  interdisciplinary 
research  and  design  of  methodologies 
that  can  test  complex  hypotheses; 

(2)  Attract  researchers  m>m 
disciplines  not  usually  involved  with 
disability  and  rehabilitation  research. 
These  include  law,  economics, 
architecture,  business,  marketing, 
demographics,  public  policy,  and 
administiative  sciences,  among  others; 

(3)  Incorporate  an  imderstanding  of 
disability  policy  and  Disability  Studies 
among  researchers  in  all  disciplines; 

(4)  Apply  the  principles  of  tne  ADA — 
universal  access  and  accommodations — 
in  all  research  areas; 

(5)  Include  consiuners  in  the  research 
endeavor;  and 

(6)  FoCTis  on  the  "adapting  process," 
which  comprises  changes  in  individual 
performance  in  response  to  a  physical 
limitation,  and  changes  in  the 
environment  to  better  accommodate 
individual  needs. 

The  interaction  of  these  changes 
provides  the  basis  for  understanding 
how  best  to  proceed  in  improving 
participation  for  people  with 
disabilities. 

Supporting  Disability  Studies 

The  cultural  context  of  disability  is  a 
key  element  in  the  emerging  field  of 
Disability  Studies.  Major  societal 
changes  have  influenced  how  disability 
is  perceived  by  those  with  disabilities 
and  by  those  who  study  persons  with 
disabilities.  Persons  with  disabilities  are 
now  viewed  as  individuals  who  are 
adapting  to  challenges  (e.g.,  personal 
assistance  services,  assistive  technology 
use,  access,  accommodation,  civil 
rights)  in  their  response  to  society  (e.g., 
sociopolitical  analysis  of  activism, 
disability  culture,  independent  living), 
and  in  society's  response  to  them  (e.g., 
stigma,  policy,  economics, 
transportation,  housing).  The  merging  of 
these  issues  into  an  encompassing 
academic  area  is  the  genesis  of 
Disability  Studies. 

In  Disability  Studies,  there  is  a 
convergence  of  theory,  technique,  and 
methodology  from  a  range  of  disciplines 
to  develop  an  enhanced  imderstanding 
of  a  complex  phenomenon.  The 
perspective  of  the  subject  group  in 


Disability  Studies  is  reflected  in  the 
methodology  and  body  of  core 
knowledge.  Individuals  from  the  subject 
group  must  have  the  opportunity  to 
participate  in  the  development  and 
promulgation  of  the  methodologies  and 
the  curricula.  NIDRR  has  four  long-term 
objectives  for  providing  priority  support 
to  this  area: 

(1)  Creation  of  a  body  of  knowledge 
that  is  comprehensive  and  holistic; 

(2)  Training  of  a  cadre  of  researchers 
and  policymakers  familiar  with  that 
knowledge  base; 

(3)  Inclusion  of  the  perspectives  of 
individuals  with  disabilities  in 
designing  curriculum  and  research  to 
reflect  the  experiences  of  persons  with 
disabilities;  and 

(4)  Creation  of  opportunities  for 
individuals  with  disabilities  to  study,  in 
a  variety  of  settings,  the  history,  politics, 
economics,  sociology,  literature,  culture, 
psychology,  and  other  aspects  of 
disability. 

Increasing  Capacity  for  Research  Under 
New  Ckmditions 

The  research  questions  and  the  tjrpes 
of  training  needed  for  rehabilitation 
professionals  will  change  as  the 
paradigms  of  science  change  and 
economic  realities  force  reductions  in 
the  duration  of  rehabilitation  service 
programs.  Many  rehabilitation 
researchers  today  are  accustomed  to 
conducting  research  in  hospital-based  or 
other  clinical  sites,  applying 
methodologies  and  protocols  developed 
in  these  traditional  settings.  In  the 
future,  sites  for  conducting  research  and 
for  training  new  rehabilitation  scientists 
will  be  homes,  work  places,  schools, 
recreational  facilities,  and  community- 
based  support  programs.  This  change 
involves  adapting  to  reduced  access  to 
subject  and  control  groups,  working 
with  paraprofessionals  and  disabled 
peers  in  the  data  collection  effort,  and 
working  with  shared  or  preexisting 
databases.  Future  research  on  the 
efiiectiveness  of  interventions  will  be 
conceptualized,  developed,  tested, 
implemented,  validated,  and  evaluated 
at  venues  other  than  hospitals, 
rehabilitation  facilities,  clinics,  and 
other  traditional  service  delivery  sites. 

Increasing  Consumer  Capacity  and 
Participatory  Research 

Consumers  and  consumer 
organizations  have  important  roles  in 
the  research  endeavor,  including 
planning  research  priorities,  assessing 
real-world  relevance,  and  educating 
researchers  in  the  realities  of  their 
aspirations,  needs,  obstacles,  and  daily 
living  conditions.  Consumers  must  also 
review  and  evaluate  research  findings 


Federal  Register /Vol.  64.  No.  161 /Friday.  August  20,  1999 /Notices 


45779 


iorch  Under 


and  reiiiterpret  them  for  application  to 
their  liyes.  Finally,  consumers  can 
dissemmate  and  advocate  for  research. 
The  diswled  individual  as  a  whole 
person  operating  in  a  given  environment 
is  the  focus  of  NIDRR's  research,  and  it 
is  important  that  individuals  with 
disabilities  willingly  provide  data  about 
themsel  tfes  in  the  role  of  research 
subjects . 

Consumers  are  more  likely  to  trust  the 
research  endeavor  if  they  believe  it  is 
relevant  to  their  needs  or  if  they  believe 
it  is  conducted  with  appropriate 
sensitivity  to  their  concerns.  NIDRR  will 
continuel  to  take  an  active  role  in  forging 
cooperative  partnerships  between 
researchers  and  the  disability 
community.  These  endeavors  must 
feature  m.  honest  and  respectful 
exchange  of  knowledge  and  seek 
cooperative  endeavors  around  common 
ground.  !$tudy  of  the  social,  contextual, 
and  environmental  aspects  of  disability 
provides  a  promising  impetus  for  the 
new,  str^kigthened  partnership.  NIDRR 
will  supjport  participatory  research  and 
Disability  Studies  as  strategies  to 
achieve  jthe  goals  of  an  informed  and 
active  cQhsumer  community.  Education, 
trainings  bwareness,  and  partnerships 
are  amo^  the  techniques  that  will  be 
used  to  address  this  goal. 

NIDRtit;has  supported  the  principle  of 
appropriate  and  effective  participatory 
researchi  jthat  is,  research  that 
incorpoi^tes  the  perspectives  and  efforts 
of  perso^  with  disabilities. 
Participatory  research  is  evaluated  by 
standards  of  scientific  excellence  and 
real-world  relevance.  NIDRR  grantees 
have  developed  a  number  of  innovative 
approaches  to  implement  this  principle 
of  particibatory  research.  Additional 
study  of  participatory  research  concepts, 
fundamepital  principles,  operating 
guidelin^,  and  most  appropriate 
applications,  will  enhance  its  future, 
use.  NIDrtR  will  sponsor  research  on  the 
conditions  imder  which  participatory 
research  janhances  the  process  and 
improves  the  products  of  research. 
NIDRR  Will  sponsor  research, 
developiQent,  demonstration,  and 
dissemioi^tion  efforts  to  enhance  the 
imderstanding  of  participatory  research 
applications  and  techniques. 

Funding)li^echamsms  To  Enhance 
Capacity^^  Building 

Clearly,  there  has  been  a  shift  in  the 
social  and  scientific  paradigms  used  to 
define,  stjiidy,  and  explain  disability. 
Consequ^qtiy,  the  training  models, 
research  diethods,  and  issues  studied 
also  musi  change.  Funding  excellent 
research  i  rojects  depends,  to  a  large 
extent,  09  the  quality  of  grant 


applicati^  US.  In  turn,  the  subject  matter 


and  quality  of  research  reflect  the 
competencies  the  investigators  acquired 
in  their  training.  The  context  for 
training  is  nested  in  the  types  of 
programs  funded  by  NIDRR.  NIDRR  vidll 
expand  these  existing  mechanisms — 
Rehabilitation  Research  and  Training 
Centers  (RRTCs)  and  Rehabilitation 
Engineering  Centers  (REKCs),  Advanced 
Rehabilitation  Research  Training  Grants 
(ARRTs),  Switzer  Enhancement 
Programs — ^to  help  meet  futiire 
challenges. 

Rehabilitation  Research  Training 
Centers  and  Rehabilitation  Engineering 
Research  Centers 

'    NIDRR  has  a  long  tradition  of  funding 
RRTCs  at  universities,  medical 
rehabilitation  facilities,  and  vocational 
and  social  service  agencies.  Recently, 
training  has  been  given  increased 
importance  in  the  mission  of  the  RERCs 
as  well.  Enhancing  the  capacity  to 
conduct  disability  and  rehabilitation 
research  requires  planning  and 
coordination  of  three  key  components  of 
research  training:  mentors  and  trainers, 
relevant  topics,  and  appropriate  sites. 
NIDRR  Centers  have  the  critical  mass  of 
expertise  and  knowledge  to  provide: 

(1)  Advanced,  experiential  training  for 
researchers; 

(2)  Classroom  training  for  researchers 
and  clinicians,  at  undergraduate  and 
graduate  levels; 

(3)  Short-term  training  to  teach 
scientists  new  methodologies; 

(4)  In-service  training  for 
rehabilitation  practitioners; 

(5)  Training  for  consiuners,  their 
families,  and  representatives  in 
implications  and  applications  of  new 
research-based  knowledge; 

(6)  Community-based  training  in 
Disability  Studies  and  related  areas, 
particularly  in  those  centers  with  a 
strong  focus  on  independent  living, 
community  integration,  and  policy 
issues; 

(7)  Education  and  training  in 
disability  professions  and  in  disability 
research  for  individuals  with  disabilities 
and  for  minority  individuals;  and 

(8)  Training  of  rehabilitation 
educators  and  educators  in  a  range  of 
related  disciplines. 

Advanced  Rehabilitation  Research 
Training  Grants 

ARRTs  will  provide  advanced 
research  training  that  integrates 
disciplines;  teaches  research 
methodology  in  the  environmental,  or 
new  paradigm,  context;  and  promotes 
capacity  for  Disability  Studies.  These 
training  programs  must  operate  in 
interdisciplinaty  environments  and 


provide  training  in  rigorous  scientific 
methods. 

Mary  Smtzer  Fellowships 

These  fellowships  will  augment 
scholarly  knowledge  in  the  field  and 
function  in  an  integrative  capacity  to 
define  new  fit)ntiers  of  disability  and 
rehabilitation  research.  NIDRR  plans  to 
provide  more  opportunities  for 
interaction  among  the  fellow  and  for 
exposure  to  established  researchers  and 
policymakers. 

New  Scholars  Program 

•    This  program  will  recruit 
undergraduates  with  disabilities  to  work 
in  NIDRR-funded  centers  and  projects  to 
expose  them  to  disability  and 
rehabilitation  research  issues,  while  at 
the  same  time  providing  work 
experience  and  income.  This  program, 
operated  in  affiliation  with  the  Dole 
Foimdation,  is  an  innovative  private/ 
public  partnership  aimed  at  generating 
interest  in  research  careers  for  persons 
with  disabilities. 

Minority  Development  Program 

This  program  has  focused  on 
Historically  Black  Colleges  and 
Universities  and  institutions  serving 
primarily  Hispanic,  Asian,  and 
American  Indian  students.  NIDRR  will 
evaluate  this  program  to  determine  the 
extent  to  which  it  is  achieving  the 
objectives  of  Section  21  of  the 
Rehabilitation  Act,  and  to  implement 
necessary  strategies  to  enhance 
outcomes.  Meanwhile,  NIDRR  is 
implementing  new  strategies  on 
capacity-building  among  minority 
researchers  focusing  on  collaboration, 
exchange  of  expertise,  and  advanced 
training. 

New  Technologies  for  Training 

Educators,  students,  clinicians, 
scholars,  and  consumers  are  turning 
more  frequently  to  the  use  of  new  media 
and  telecommunications  technology  for 
conveying  information  and  imparting 
skills.  NIDRR  respects  the  efficiencies 
and  impacts  that  can  be  achieved 
through  distance  learning  and  web- 
based  education.  As  a  research  institute, 
NIDRR  also  will  undertake  evaluations 
of  the  effectiveness  of  these  techniques 
for  various  types  of  trainee  populations, 
subject  matter,  and  objectives. 

Chapter  10.  Enhancing  NIDRR's 
Management  of  Research 

Overview 

The  research  endeavor  benefits  from 
thoughtful  management  practices, 
specifically  tailored  to  enhance 
relevance,  importance,  scientific 
quality,  coordination,  participation. 
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flexibility,  productivity,  and 
communication.  This  Plan  already  has 
addressed  such  elements  of 
management  improvement  as  using 
appropriate  modes  of  participatory 
research,  expanding  dissemination  and 
utilization  of  research,  and  enhancing 
capacity-building,  all  of  which  are  part 
of  Nn)RR's  programmatic  efforts,  lliis 
section  of  the  Plan  focuses  on  several 
additional  management  strategies  that 
NIDRR  will  use  to  enhance  its  programs. 

Management  Strategies 

NIDRR  will  employ  a  number  of 
management  strategies  in  support  of  its 
five-year  agenda.  Among  these  are 
emphasis  on  Centers  of  Excellence; 
enhanced  coordination  of  Federal 
disability  research:  improved  program 
evaluation  and  performance  review; 
enhanced  peer  review  process; 
increased  collaboration,  including 
intodisciplinary  and  cross-disciplinary 
research;  creative  funding  mechanisms; 
international  research;  innovative 
strategies  to  manage  intellectual 
property;  expanded  use  of  information 
technology;  the  reallocation  of 
resources;  and  continuous  participatory 
planning. 

Centers  of  Excellence 

NIDRR  is  committed  to  regenerating  a 
network  of  Centers  of  Excellence  in 
disability  and  rehabilitation  research. 
The  twm  "Ceaatet  of  Excellence"  is  used 
widely  in  research  and  medical  fields, 
and  may  indicate  either  a  judgment  or 
an  aspiration.  NIDRR  believes  the 
disability  constituency  deserves  Centers 
of  Excellence  and  is  applying  standards 
and  procedures  to  ensure  that  all 
research,  dissemination,  technical 
assistance,  and  model  sovice  centers 
will  develop  and  adhere  to  standards  for 
C«Dters  of  Excellence.  In  1988,  an 
independent  evaluation  of  the  RRTCs 
developed  a  set  of  standards  for  an 
RRTC  Center  of  Excellence.  These 
standards  included  items  of  research 
administration,  balance  of  activities, 
synergy,  accountability,  coordinated 
programs,  and  capacity  to  improve 
rehdiilitation. 

Recognizing  that  Centers  of 
.Excellence  result  from  a  partnership 
between  NIDRR  and  its  grantees,  NIDRR 
has  revisited  the  concept  of  Center  of 
Excellence  in  its  new  Program  Review 
Process,  described  later  in  this  section. 
The  Program  Review  Process  has  been 
invaluable  as  it  led  to  the  further 
identification  and  development  of  the 
criteria  needed  to  set  up  and  operate 
Centers  of  Excellence.  Essentid  criteria 
for  excellence  are  described  below. 


Excellence  in  Administration 

•  Support  from  an  appropriate  host 
institution. 

•  Appropriate  process  for  research 
management  and  quality  control. 

•  Ability  to  leverage  resources  and 
attract  funding  from  other  sources. 

•  Involvement  of  ndultiple 
disciplines. 

•  Outcomes-oriented  evaluation. 

•  Protectionof  human  subjects 
practices. 

Excellence  in  Scientific  Research 

•  Expertise  in  and  contribution  to 
state-of-the-art  research. 

•  Application  of  appropriate  and 
rigorous  scientific  methods,  whether 
quantitative  or  qualitative. 

•  Advancement  of  theory  and 
knowledge  base  in  the  field. 

•  Expansion  of  research  tools  and 
methods. 

•  Professional  recognition  and 
publication. 

•  Outstanding  investigators. 

Excellence  in  Relevance  and 
Productivity 

•  Responsiveness  to  priority. 

•  Utility  to  consumers. 

•  Development  of  knowledge  to 
improve  rehabilitation. 

•  Systematic  dissemination  of 
knowledge  in  relevant  and  accessible 
formats. 

•  Involvement  of  individuals  with 
disabilities  in  all  phases  of  research 
process. 

Excellence  in  Capadty-Building 

•  Provisions  of  advanced  research 
training  for  staff,  including  persons  with 
disabilities  and  minorities. 

•  Provision  of  training  to  service 
providers  cm  using  results  of  research 
efforts. 

•  Provision  of  training  to  consumers 
in  the  uses  of  research. 

•  Infusion  of  disability  knowledge 
into  other  research  areas. 

NIDRR  will  continue  to  refine  the 
concept  of  Centers  of  Excellence 
through  ongoing  dialogue  with  its 
Centers  and  other  science  organizations, 
and  wiU  adapt  the  concept  for  RERCs, 
model  systems,  and  other  major  NIDRR 
programs. 

Enhancing  Coordination  of  Federal 
Disability  Research 

Congress  recognized  the  importance 
of  coordination  among  the  range  of 
agencies  in  the  area  of  disability 
research  by  establishing,  in  Sec.  203  of 
the  Rehabilitation  Act  of  1973,  an 
Interagency  Committee  on  Disability 
Research  (ICDR),  to  be  chaired  by  the 
Director  of  NIDRR.  The  statute  lists  the 


required  membership  in  the  ICDR — the 
11  Federal  agency  senior  officers — and 
charges  the  Committee  to  identify  and 
seek  to  coordinate  all  Federal  plans  and 
projects  in  disability  research,  after 
receiving  input  from  disabled 
individuals.  The  ICDR.  which  has  35 
agencies  as  invited  participants,  has 
adopted  by  consensus  a  set  of  objectives 
and  some  specific  operating  procedures. 
The  ICDR  olnectives  are: 

•  To  avoid  duplication  of  efforts  in 
disability  research. 

•  To  identify  gaps  in  research. 

•  To  identify  opportunities  for 
research  collaboration. 

•  To  develop  mechanisms  for  and 
facilitation  of  disability  research 
collaboration. 

•  To  promote  synergy  through 
combined  resources. 

•  To  share  information  and  research 
findings  in  order  to  build  a  more 
systematic  and  cohesive  Federal  effort: 

•  To  comprise  an  identifiable  entity 
that  can  disperse  information  to 
consumers,  the  private  sector, 
policymakers,  and  the  public  about 
government-wide  activities:  and 

•  To  assist  in  developing  a  responsive 
and  relevant  Federal  infrastructure  for 
disability  research,  by  reporting  to  the 
Congress  and  the  President,  other 
agencies,  and  the  public. 

Coordination  of  related  activities  in 
disparate  pubUc  programs  is  an  ongoing 
ch^enge.  The  scope  of  disability 
suggests  that  many  diverse  agencies  will 
be  involved  in  providing  services  and 
conducting  research  on  issues  of 
relevance.  This  is  both  inevitable  and 
desirable.  Disability  is  at  least  a 
peripheral  concern  for  many  agencies 
whose  central  missions  lie  elsewhere — 
for  example,  the  Departments  of  the 
Interior,  Justice,  and  Transportation;  the 
Federal  Communications  Commission 
(FCC);  and  the  Federal  Aviation 
Administration  (FAA).  Disability  is 
closer  to  the  core,  but  still  not  the 
primary  mission  of  agencies  such  as 
SSA,  Health  Care  Financing 
Administration  (HCFA),  and 
Administration  on  Aging  (AoA).  This 
dispersion  of  resoiut:es  and  authorities 
may  benefit  disabled  persons  by 
ensuring  that  their  concerns  are 
recognized  and  dealt  with  by  a  wide 
array  of  "mainstream"  agencies.  It  is 
also  beneficial  to  diverse  constituencies 
to  have  multiple  avenues  of  access  to 
research  funding,  policymaking,  and 
services. 

Potential  benefits  of  efiiective 
coordination  of  these  diverse  agencies 
include  the  opportunities  to  address  a 
common  problem  with  a  critical  mass  of 
resources;  avoid  unintended  and 
wasteful  duplication;  exchange 
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inform  t  ition  in  a  system  that  increases 
all  par  t  es'  awareness  of  issues;  support 
compl^  nentary  and  synergistic 
reseanth;  leverage  resources  or  provide 
joint  fiUiding  of  research;  and  develop  a 
level  elf  informed  policymaking  and 
leadership  for  the  field. 

The  ICDR  can  play  several  roles  in  its 
work  of  coordinating  activities  in 
disability  research.  The  ICDR  can 
educate  Federal  agencies  and  others 
about  disability  issues;  take  the  lead  in 
modelling  accessibility;  advance 
importl^t  concepts  such  as  luiiversal 
design  or  the  new  paradigm  of 
disability;  and  promote  achievement  of 
the  go^  of  the  ADA.  The  ICDR  focuses 
efforts  dn  gathering  information  about 
disabil|Kr  research  and  making  it 
available  to  a  wide  range  of  interested 
agencin. 

Issues  that  concern  the  missions  of 
many  ^gencies'are  the  prime  targets  for 
the  ICDR  to  address  in  building 
collaborations  and  cooperation. 
Disability  statistics  and  building 
capacity  in  disability  research  are 
examples  of  two  issues  to  be  addressed 
by  the  ICDR  in  the  next  five  years.  All 
ICDR  afiasncies  and  other  constituents 
need  disability  statistics  in  their 
planning,  policymaking,  resource 
allocat|an,  and  progress  evaluations. 
Most  a^  ^lese  agencies  also  are  charged 
with  th|El  collection  of  statistics  about 
disability  or,  at  least,  the  collection  of 
programi  data  about  disabled 
participants.  The  ICDR  will  focus  on 
improvmg  the  relevance  of  data 
coUectii^n  efforts  to  the  new  paradigm  of 
disability,  the  emerging  universe  of 
disability,  the  goals  of  the  ADA.  and 
NIDRR^  goals  of  increased 
indepelidence,  productivity,  and 
inclusibh. 

Similarly,  each  agency  that  supports 
disabilijty  research  has  a  stake  in 
ensuring  the  existence  of  a  cadre  of 
highly  (|^alified  researchers  to 
investigate  issues  related  to  medical  and 
vocatiotijal  rehabilitation  interventions, 
health  (i4re,  societal  supports, 
employnient,  accessible  environments 
and  technology,  and  civil  rights.  The 
investment  of  Federal  dollars  in  training 
at  all  leybls  can  be  leveraged  through 
cooperative  strategic  planning  and 
coordinjalted  program  implementation, 
such  as  {dhared  filnding  support  of 
various  project  components. 

The  ICpR  has  adopted  strategies  that 
will  support  individual  agencies  in 
achieviiiig  their  goals.  The  first  major 
strategy  is  to  maintain  effective 
subcommittees  in  critical  areas.  The 
second  ^pategy  is  to  increase  the  flow 
of  infon  nation  to  all  participating 
agenciesj  The  third  strategy  is  to 


develop  collaborative  research  and 
training  agendas. 

The  ICDR  has  three  subcommittees — 
Medical  Rehabilitation  [co-chaired  with 
the  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  NCMRR]. 
Assistive  Technology  [co-chaired  with 
the  National  Science  Foundation  (NSF)], 
and  the  long-standing  Interagency 
Committee  on  DisabUity  Statistics  [co- 
chaired  with  the  National  Center  on 
Health  Statistics  (NCHS)).  Each  ICDR 
subcommittee  plans  and  directs  the 
development  of  an  informational 
database  of  Federal  (and  other)  research 
in  the  pertinent  area.  This  may  take  the 
form  of  a  compendium  of  projects  or 
products  or  an  electronic  database  that 
can  be  updated  and  accessed.  For 
example,  the  Subcommittee  on 
Rehabilitation  Engineering  and 
Assistive  Technology  sponsored  the 
preparation  of  the  Compendiiun  of 
Federal  Technology  that  Benefits 
Persons  with  Disabilities  (1998).  This 
compendiiun  contains  abstracts  of 
research  projects,  other  technology 
activities,  and  technology  transfer 
activities  of  member  agencies,  and  is 
available  on  the  World  Wide  Web. 

Participation  by  ICDR  Committee  and 
subcommittee  members  in  critical 
activities  of  other  agencies  is  a  major 
step  in  increasing  awareness  and  cross- 
fertilizing  work  in  the  field.  NIDRR  has 
invited  many  representatives  of  the 
other  agencies  to  participate  in  peer 
review  panels,  long-range  planaing, 
priority  development,  and  its  new 
process  of  program  reviews  that  assess 
the  work  of  NIDRR  Centers.  Jointly 
developed  priorities  and  shared  funding 
of  projects  have  resulted  from  these 
•processes.  For  the  future,  the  ICDR  will 
continue  to  meet  quarterly,  hold  annual 
public  hearings,  provide  administrative 
support  for  the  three  subconunittees, 
and  provide  an  annual  report  to  the 
President  and  the  Congress. 

Program  Evaluation  and  Performance 
Review 

In  the  past  year,  NIDRR  has  begun  a 
process  of  intensive  review  for  all 
RRTCs  and  RERCs  during  their  funding 
•cycles,  and  has  developed  a  set  of 
measiures  in  accordance  with  the 
Government  Performance  and  Review 
Act  (GPRA)  that  it  will  implement  to 
link  program  outcomes  to  agency 
performance  standards.  The  program 
reviews  take  the  form  of  reverse  site 
visits  in  which  Center  personnel  present 
research  and  training  outcomes  in 
sessions  attended  by  NIDRR  senior  staff, 
staff  of  related  Federal  agencies,  other 
researchers,  consumers  with  disabilities, 
service  providers,  private  sector 
representatives  such  as  employers  or 


manufacturers,  and  information  brokers. 
These  sessions  allow  for  intensive 
examination,  discussion,  feedback,  and 
assessment  of  each  center  using  the 
Center  of  Excellence  framework.  In  the 
future,  program  reviews  will  be 
expanded  to  other  NIDRR  programs 
(Model  Systems,  Disability  Business  and 
Technical  Assistance  Centers  (DBTACs), 
and  other  dissemination  centers)  and 
vfill  occur  at  least  twice  in  a  Center's 
performance  period.  There  will  be  a 
Formative  Review,  early  in  the  funding 
cycle,  to  examine  methodology,  create 
linkages  to  other  entities,  and  develop 
specific  performance  measures  and 
outcomes  data  requirements.  A 
Summative  Review  session  will  be 
completed  near  the  end  of  the  grant 
cycle  to  assess  outcomes  and 
implications  for  future  research. 
Program  Review  reports  will  provide 
input  into  assessing  how  well  NIDRR  is 
meeting  the  objectives  and  indicators  set 
forth  in  its  GPRA  plan.  NIDRR,  like 
other  Federal  research  agencies,  will 
measure  research  performance  and 
outcomes  in  the  GPRA  context.  NIDRR 
has  participated  in  the  Research 
Roundtable,  a  cooperative  effort  of  many 
federal  research  agencies  to  develop  a 
coherent  strategy  for  GPRA  in  research. 
NIDRR  has  developed  a  two-part 
performance  measurement  strategy, 
based  on  approaches  discussed  at  the 
Roimdtable,  that  includes  both  metric 
measiu«s  of  productivity  (e.g.,  number 
of  refereed  publications,  citations  in  the 
literature,  persons  trained)  and 
qualitative  narratives  that  evaluate  the 
scientific  excellence,  relevance,  and 
dissemination  of  project  or  center 
activities.  Research  is  a  lengthy  and 
sometimes  serendipitous  process;  it  is 
impossible  to  predict  what  even  the 
most  productive  research  will  achieve 
by  any  given  time. 

Furthermore,  a  failed  hypothesis  can 
be  a  project  success.  At  the  same  time. 
NIDRR  and  other  Federal  research 
agencies  share  the  concerns  of  Congress 
and  the  Administration  that  high 
standards  of  program  performance  and 
accoimtability  for  outcomes  must  be 
applied  to  agency-sponsored  activities. 

Enhancing  Peer  Review 

NIDRR  is  implementing  a  project  to 
redesign  and  improve  important 
features  of  its  peer  review  to  provide 
more  continuity  of  evaluation  and 
improved  feedback  to  applicants.  These 
improvements  will  include  standing 
panels  for  some  competitions,  more 
useful  feedback  to  applicants,  more 
training  for  members  of  peer  review 
panels,  a  process  to  identify  and  handle 
repeat  applications,  clarifications  of 
funding  criteria  and  processes,  and 
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regularized  annual  competitioB 
sd^edules. 

Creative  Funding  Mechanisms 

Four  goals  of  NIDRR's  management 
reform  are  to  stimulate  more 
collaborative  research,  to  support  some 
significant  longitudinal  research 
without  diminishing  competition  in  the 
program,  to  increase  the  frequency  of 
multidisciplinary  research,  and  to 
provide  grantees  with  the  flexibility  to 
make  rapid  responses  to  new  scientific 
and  technological  developments  while 
maintaining  program  accountability. 
Periodic  competition  ensures  the 
vitality  of  the  program  and  its  openness 
to  new  ideas.  NIDRR  will  develop 
marketing  strategies  and  capacity- 
huilding  that  wiU  expand  participation 
in  disability  research  by  leading 
scientists  and  iimovators,  individuals 
with  disabilities,  and  those  fiom  diverse 
backgrounds.  At  present,  collaborative 
research  is  implemented  in  the  form  of 
shared  protocols  and  common 
databases,  or  in  the  more  diffuse  form  of 
subcontracting  for  discrete  parts  of  a 
whole.  While  subcontracting  for  outside 
expertise  is  often  convenient,  closer 
woridng  partnerships  are  to  be 
encouraged.  Grantees  find  current 
mechanisms  for  participating  in  the 
collection  of  common  data  to  be 
administratively  and  fiscally 
cumbersome.  NIDRR  will  explore  other 
strategies  to  promote  collaboration, 
including  earmarking  fiinds  specifically 
for  collaborative  research  projects, 
authorizing  grantees  to  reserve  a  portion 
of  their  centers'  funds  to  support 
collaborative  efibrts,  and  creating- 
coordinating  centers  in  some  subject 
areas. 

Disability  is  a  complex,  dynamic,  and 
long-term  phenomenon.  Understanding 
the  course  of  disablement, 
rehabilitation,  and  adaptation  frequently 
requires  collection  of  data  over 
extended  time  periods.  Within  the 
general  60-month  limit  on  grant  periods, 
NIDRR  will  look  for  ways  to  support 
longitudinal  studies  in  those  instances 
of  critical  importance,«ither  by  creating 
administrative  exceptions  or  by  creating 
managerial  consortia  that  can  transfer 
the  research  effort;  this  latter  effort 
might  be  achieved  through  the  contract 
mechanism  in  which  the  Government 
has  clear  ownership  of  all  products. 

While  single  discipline  research  is 
important,  implementing  (he  new 
paradigm  of  disability  in  research  will 
demand  the  simultaneous  and 
synergistic  attention  of  many 
disciplines.  In  most  fields,  there  is  little 
academic  or  practical  incentive  for 
interdisciplinary  research^- Indeed, 
interdisciplinary  research  tends  to 


become  "non-disciplinary"  (i.e.,  non- 
scientific)  research  if  the  underlying 
theories,  assumptions,  techniques,  and 
analytical  methods  are  not  clearly 
specified  and  if  the  relation  to  the 
theoretical  and  methodological  base  of 
each  involved  discipline  is  not  clearly 
stated.  NIDRR  will  promote 
interdisciplinary  research,  if 
appropriate,  through  program 
requirements,  selection  criteria,  and 
new  training  approaches. 

Knowledge  develops  rapidly  in  some 
fields  and  certain  breakthrou^s  in 
medicine  or  technology,  or  major  shifts 
in  public  policy,  present  opportimities 
for  improvements  for  persons  with 
disabilities  if  they  are  addressed 
immediately.  Conversely,  some 
emerging  technologies  may  present 
barriers  to  persons  with  disabilities  if 
they  are  not  addressed  rapidly.  Thus, 
NIDRR  is  developing  a  systematic 
process  for  grantees  to  direct  resovuces 
to  capitalize  on  these  unforeseen 
opportimities  while  maintaining 
accoimtability  and  productivity. 

International  Research 

The  Rehabilitation  Act  of  1973,  as 
amended,  (Sec  204  (b)(5)),  states  that  the 
Director  of  NIDRR  is  authorized  to: 
"Conduct  *  *  *  a  program  for 
international  rehabilitation  research, 
demonstration,  and  training  for  the 
purpose  of  developing  new  knowledge 
and  methods  in  the  rehabilitation  of 
individuals  with  disabilities  in  the 
United  States,  cooperating  with  and 
assisting  in  developing  and  sharing 
information  foimd  useful  in  other 
nations  in  the  rehabilitation  of  the 
individuals  with  disabilities  and 
initiating  a  program  to  exchange  experts 
and  technical  assistance  in  the  field  of 
rehabilitation  of  individuals  with 
disbilities  with  other  nations  as  a  means 
of  increasing  the  level  of  skill  of 
rehabilitation  personnel."  NIDRR's 
international  activities  are  linked  to:  (1) 
improving  the  skills  of  rehabilitation 
persoimel  in  America  through 
international  data,  (2)  Generating 
international  research,  which  provides 
needed  data,  (3)  Seeking  international 
collaborations  for  the  development  of 
assistive  technology,  and  (4) 
strengthening  disability  leadership 
globedly.  NIDRR  has  carried  out  its 
international  authority  through  a  variety 
of  activities  including  research  projects; 
exchanges  and  training  of  scientists, 
engineers,  and  other  appropriate 
personnel;  exchanges  of  scientific  and 
technological  information;  conferences; 
support  of  databases;  and  other  avenues. 
Examples  of  these  activities  include  the 
following:  (a)  Collaborative  research 
centers  in  India  through  the  United 


States-India  Fund,  (b)  information 
exchange  through  support  for  the  World 
Wide  Web  Initiative  with  the  National 
Science  Foundation,  (c)  exchange  of 
disability  and  rehabilitation  experts  in 
issues  affecting  women  with  disabilities, 
and  (d)  Policy  studies  and  forums  in 
areas  such  as  international  standards, 
technology,  and  special  education  for 
the  United  Nations,  European  Union, 
and  Organization  for  Economic  and 
Cooperative  Development. 

The  emergence  of  a  true  global 
economy  dictates  a  new  role  in 
international  activities  to  promote  the 
well-being  of  persons  with  disabilities 
through  access  to  jobs,  better 
technology,  and  social  supports.  In 
addition,  the  U.S.  disability  research 
community  desires  to  share  the  new 
disability  paradigm  internationally.  To 
meet  these  concerns.  NIDRR  adopts  the 
following  priorities:    - 

Intemattonal  Standards.  NIDRR  will 
participate  in  the  development  of 
international  standards  in  assistive 
technology  that  will  be  recognized  and 
debated  by  regulatory  agencies  or 
consortia  in  aU  parts  of  the  world.  The 
adoption  of  those  standards  will  greatly 
facilitate  research  exchange  and  assist 
consiuners  in  finding  appropriate,  high 
quality  products. 

foint  Reseaich.  There  are  many 
instances  in  which  great  benefits  of 
synergy  and  complementarity  between 
United  States  researchers  and 
researchers  in  other  nations  coidd  be 
generated  by  collaborative  research  and 
development  efforts  particularly  in 
assistive  technology,  universal  design, 
employment,  independent  living, 
wellness,  and  Participatory 

Action  Research  (PAR).  NIDRR  will 
seek  international  research  partners  to 
share  expenses  and  expertise  in  research 
projects  of  mutual  benefit. 

Conferencing/Exchange.  Effective 
exchange  of  information  and  expertise  is 
one  of  the  greatest  benefits  of  an 
international  effort.  NIDRR  will 
undertake  an  integrated  spectrum  of 
activities  to  promote  the  new  paradigm 
in  concept  and  in  methodology. 
International  conferences,  exchange 
scholars,  and  capacity  building  will 
emphasize  personal  contact,  hands-on 
participation  in  data  and  research 
methodology,  and  practical  applications 
of  research  results. 

Database  Expansion.  Contemporary 
technology  permits  more  effective  use  of 
the  many  databases  in  the  international 
arena  that  can  provide  help  and 
resources  to  both  researchers  and 
consiuners  in  the  United  States.  NIDRR 
desires  to  be  a  catalyst  in  the  linking  of 
relevant  databases  globally  so  that  the 
universe  of  information  is  available  to 
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any  resee  i  cher  or  consiuner  anywhere 
on  the  plffiiet.  NIDRR-sponsored 
information  systems  will  be  the 
"gateway"  to  international  information 
gathering..  Access  to  Information 
Technolqgy  and  Telecommunications. 
The  groWmg  significance  of 
telecomiiiiinications  and  information 
technolo^  on  a  global  basis  has  the 
potentiafto  assist  individuals  with 
disabiliti^  in  interacting  with  their 
envirom40nts  through  employment, 
communications,  and  participation  in 
the  comimmity.  NIDRR  will  continue 
efforts  toj^nsure  the  availability  and 
accessibility  of  worldwide  information 
technologkr  to  persons  with  disabilities. 

Mangaempnt  of  Intellectual  Property 

New  teiohnologies,  especially 
electf  oiiitii  information  media,  are  giving 
rise  to  evpn  more  disputes  about  the 
ownership  of  knowledge  complicated  by 
Govemmignt  financing  of  the 
development  of  instruments,  databases, 
or  devices.  The  general  principle  of 
grantee  ri^t  to  patent  or  copyright 
products,  with  Government  right  of  bee 
use,  can  be  complex  to  administer. 
NIDRR  Wi^l  work  cooperatively  widi 
other  Fea^ral  agencies  and  grantees  to 
discuss  i|xeUectual  property  guidelines 
that  prot0(rt  taxpayers'  interests  in 
having  broad  access  to  knowledge 
developed  with  public  funds,  and  yet 
protect  thfe  intellectual  property  rights 
of  scienti^s  and  inventors. 

Enhanceii  Use  of  Information 
Technolcgy 

NIDRR  plans  to  continue  aggressive 
use  of  inJ  ormation  technology  to 
facilitate  pany  aspects  of  its  future 
activities:,  including  increased  sharing  of 
research  results  and  data,  and 
encourag^g  more  collaborative  projects, 
greater  u^^  of  common  protocols  and 
databases^  and  more  efficient  use  of 
research  resources.  To  increase 
commimication  with  and  among 
grantees,  I  NIDRR  will  use  a  variety  of 
communication  strategies,  including 
website  iiiformation  on  NIDRR  and  its 
grantees.  I  NiDRR's  accessible  website, 
with  hyplartext  links  to  grantee  websites, 
already  provides  considerable 
information  about  NIDRR  grantees.  In 
addition,  NIDRR  is  developing  a 
Program  Database  that  will  provide 
NIDRR  a^  others  with  up-to-date 
infonnatran  about  NIDRR  grantees  and 
research  findings.  This  program 
database  Kvill  allow  analyses  of  program 
characteristics  and  more  efficient 
managenl^nt  and  evaluation  of 
individual  projects  and  the  total  NIDRR 
program.  NIDRR  also  will  create 
linkages  for  sharing  information  among 
centers  and  projects.  These  will  include 


bulletin  boards,  list-servs,  and  written 
newsletters.  Additionally,  NIDRR  will 
continue  to  sponsor  effective  use  of 
teleconferencing,  video-conferencing, 
and  emerging  teleconmumications 
methods. 

Allocation  of  Resources 

Effective  allocation  of  resources  is 
required  to  realize  NIDRR  goals  in  all 
areas.  In  particular,  NIDRR  intends  to 
allocate  increased  resources  in  four 
areas  related  to  the  objectives  of  the 
five-year  Plan,  including: 

1.  Support  of  Centers  of  Excellence 
concentrating  on  large-scale  problems; 

2.  Support  of  investigator-initiated 
research  projects  that  use  the  best  ideas 
emerging  from  the  field; 

3.  Expansion  of  capacity-building 
activities,  including  training  researchers 
with  disabilities;  and 

4.  Development  of  funding 
opportunities  for  collaborative  projects. 

Realigning  NIDRR's  RRTC  program 
away  from  many  small  centers  with 
limited  scope  of  work  and  toward  more 
substantial  centers  that  are  increasingly 
cross-disability,  cross-disciplinary, 
interdisciplinary,  and  have  the  capacity 
and  flexibility  to  address  emerging 
problems  is  a  complex  process  that  will 
be  accomplished  over  time.  The  changes 
inherent  in  this  process  will  be  made  by 
redirecting  some  existing  resoiirces 
while  protecting  valuable  research 
capacity.  To  continue  the  success  of 
NIDRR's  field  initiated  research  project 
program:  NIDRR  is  increasing  the 
number  and  size  of  the  awards  to  ensure 
that  excellent  researchers  continue  to 
pursue  this  funding  opportuinity. 

NIDRR  also  plans  to  review  and 
expand  its  training  activities  to  foster 
the  continued  development  of  excellent 
researchers,  especially  individuals  with 
disabilities,  for  the  disability  research 
endeavor.  In  addition,  NIDRR  plans  to 
develop  a  Training  Database  to  identify 
and  track  persons  trained  in  NIDB(R's 
programs  and  to  track  their  participation 
in  the  disability  and  rehabilitation 
fields.  The  Training  Database  will  help 
facilitate  development  of  a  Trainee 
Network  that  will  include  a  website;  a 
list-serv  for  persons  who  participate  in 
NIDRR  training  programs;  and  a 
directory  of  current  and  past  Trainees, 
Scholars,  and  Fellows.  This  network 
will  contribute  to  more  opportiuiities  for 
in-person  presentations  and  interactions 
among  NIDRR  training  recipients. 

Con  tin  uous  Participatory  Planning 

NIDRR  will  formalize  an  ongoing 
process  for  reviewing  and  revising  the 
Long-Range  Plan  on  a  periodic  basis, 
and  for  ensuring  that  meaningful  annual 


priorities  are  crafted  based  on  the  Plan. 
This  process  will  involve: 

•  EstabUshing  agenda-setting  work 
groups  in  each  of  the  outcome  areas 
designated  in  the  Plan.  These  work 
groups  will  meet  periodically  and  will 
be  responsible  for  substantive 
recommendations,  in  their  respective 
areas,  for  both  annual  priorities  and  new 
five-year  goals. 

•  Holding  at  least  one  public  hearing 
each  year.  This  hearing  will  fbcus  on 
one  substantive  area  and  will  evaluate 
current  work  and  identify  future  needs 
in  that  area.  These  hearings  will  be  held 
in  different  parts  of  the  coimtry,  and 
will  take  advantage,  where  possible,  of 
video  conferencing  or  satellite 
broadcasting  techniques  to  allow  the 
hearings  to  be  more  geographically 
inclusive.  NIDRR  will  seek  cosponsors 
for  these  hearings  from  organizations 
active  in  the  particular  substantive 
areas; 

•  Convening  ad  hoc  focus  groups  in 
subject  areas  that  need  further 
exploration  prior  to  implementation  in 
aimual  priorities  or  other  activities; 

•  Using  a  combination  of  internal  and 
external  participants  to  develop  a 
combined  Strategic/Program  Plan,  and 
beginning  that  process  two  years  in 
advance  of  the  expected  products;  and 

•  Evaluating  NIDRR  performance 
under  GPRA,  in  part  on  the  extent  to 
which  aimual  priorities  are  derived 
from  and  coherent  with  the  Plan. 

The  progress  of  NIDRR's  continuous 
plaiming  effort  and  the  results  of 
implementation  of  the  Plan  will  be 
assessed  and  reported  in  an  annual 
report  to  the  Congress. 
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DEPARTMEKr  OF  HEALTH  AND 
HUMAN  SERVICES 

HmMi  Cm  FhfMMidnQ  Adnibiistratlon 

45  CFR  Paris  144. 146, 148,  and  150 

(HCFA-401»-IFC] 

RmOQ38-AJ48 

FMMral  EfifofCMMfil  In  GtotNjp  and 
IndMdual  HaaNh  Inawanea  Marfcata 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Interim  final  rule  with  comment 
poiod. 

SUMMARY:  This  interim  final  rule  with 
comment  period  details  procedures  for 
enforcing  title  XXVII  of  the  Public 
Health  Service  Act  as  added  by  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996,  and  as 
amended  by  the  Mental  Health  Parity 
Act  of  1996.  the  Newborns'  and 
Mothers'  Health  Protection  Act  of  1996, 
and  the  Women's  Health  and  Cancer 
Rights  Act  of  1998,  in  States  that  do  not 
enact  the  legislation  necessary  to 
oifiDrcQ  or  otherwise  do  not 
substantially  enforce  the  requirements 
of  these  acts.  This  regulation  also 
delineates  the  process  for  taking 
enforcement  actions  against  non-Federal 
governmental  plans  and,  in  those  States 
in  which  HCFA  is  directly  enforcing  the 
requirements  of  these  acts,  health 
insurance  issuers  that  are  not  complying 
with  those  requirements. 
DATES:  Effisctive  date:  September  20, 
1999.  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  October  19. 1999. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  HCFA-2019-IFC, 
P.O.  Box  9016,  Baltimore.  MD  21244- 
9016. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC. 
or 

Room  C5-16-03.  7500  Security 
Boulevard.  Baltimore.  MD  ' 

FOR  FURTHER  INFORMATION  CONTACT: 

Rochelle  Shevitz.  (410)  786-1565. 

SUPPUEMENTARY  INFORMATION: 


Comnieiita,  Procedures,  and 
Availability  of  Copies 

Because  of  staff  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-2019-IFC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
office  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  fiom  8:30 
to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  niunber  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  coimtry  that 
receive  the  Federal  Register. 

I.  Background 

Title  I  of  the  Health  Insurance 
Portability  and  Accoimtability  Act  of 
1996  CHIPAA)  created  a  new  title  XXVII 
of  the  Public  Health  Service  (PHS)  Act 
(42  U.S.C.  300gg.  et  seq.)  that  requires 
group  health  plans  and  health  insurance 
issuers  to  provide  certain  guarantees  for 
availability  and  renewability  of  health 
coverage  in  the  group  and  individual 
health  insurance  markets. ' 


'  HIPAA  created  a  series  of  parallel  provisions 
that  wNe  placed  in  the  Employee  Retirement 
Security  Act  (ERISA),  which  is  within  the 
jurisdiction  of  the  £)epartment  of  Labor:  the  Public 
Health  Service  Act  (PHS).  which  is  witl^in  the 
jurisdiction  of  the  Department  of  Health  and 
Human  Services;  and  the  Internal  Revenue  Code, 
which  is  within  the  jurisdiction  of  the  Department 
of  the  Treasury.  These  "shared  provisions"  set  forth 
Federal  requirements  relating  to  portability,  access, 
and  renewability  of  group  health  plans  and  group 
health  insvirance  coverage  provided  by  issuers. 
Specifically,  the  shared  provisions  contain  rules 
limiting  the  use  of  preexisting  condition  exclusion 
periods,  and  prohibiting  discrimination  against 
participants  and  beneficiaries  based  on  health 
status. 

Section  104  of  Title  I  of  HIPAA  requires  that  the 
three  departments  ensure  through  an  interagency 
memorandum  of  understanding  (MOU)  that 
regulations,  rulings  and  interpretations  issued  by 
each  of  the  departments  relating  to  the  same  matter 
over  which  two  or  more  departments  have 


The  Newborns'  and  Mothers'  Health 
Protection  Act  of  1996  amended  the 
PHS  Act  to  provide  protections  for 
mothers  and  their  newborn  children 
with  regard  to  the  length  of  hospital  stay 
foUowing  childbirth.  The  Mental  Health 
Parity  Act  of  1996  further  amended  title 
XXVn  of  the  PHS  Act  to  provide  for 
parity  in  the  application  of  certain 
annual  and  lifetime  dollar  limits  on 
mental  health  benefits  with  annual  and 
lifetime  dollar  limits  on  medical/ 
surgical  benefits.  The  Women's  Health 
and  Cancer  Rights  Act  of  1998  amended 
the  PHS  Act  to  provide  certain 
protections  for  patients  who  elect  breast 
reconstruction  in  connection  with  a 
mastectomy  (As  used  hereafter  in  this 
preamble,  HIPAA  refers  to  title  XXVn  of 
the  PHS  Act,  as  added  by  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996,  and  later 
amended  by  the  Mental  Health  Parity 
Act  of  1996,  the  Newborns'  and 
Mothers'  Health  Protection  Act,  and  the 
Women's  Health  and  Cancer  Rights  Act 
of  1998.) 

HIPAA  added  two  preemption 
provisions  to  the  PHS  Act.  With  respect 
to  HIPAA's  preexisting  condition 
exclusions  rules  and  special  enrollment 
rights  contained  in  section  2701  of  the 
PHS  Act,  State  law  cannot  differ  in  any 
way  from  the  Federal  requirements, 
except  to  expand  the  protections  in  one 
of  several  ways  specifically  permitted 
by  the  statute  (See  section  2723(b).  With 
respect  to  HIPAA's  other  requirements, 
for  example,  HIPAA's  non- 
discrimination provisions,  State  laws 
are  preempted  only  to  the  extent  they 
prevent  the  application  of  any 
requirement  of  HIPAA.  (See  section 
2723(a)). 


jurisdiction,  are  administered  so  as  to  have  the 
same  effect  at  all  times.  Section  104  also  requires 
the  departments,  through  the  MOU.  to  provide  for 
coordination  of  policies  relating  to  enforcement  of 
the  same  requirements  in  order  to  have  a 
coordinated  enforcement  strategy  that  avoids 
duplication  of  enforcement  efforts  and  assigns 
priorities  in  enforcement.  The  three  departments 
recently  signed  the  MOU. 

HIPAA  also  added  certain  provisions  governing 
insurance  in  the  group  and  individual  markets,  and 
with  respect  to  non-Federal  government  plans 
which  are  contained  only  in  the  Public  Health 
Service  Act  and  thus  are  not  within  the  regulatory 
jurisdiction  of  the  Department  of  Labor  or  the 
Department  of  the  Treasury.  Section  101(b)  of 
HIPAA  provides  that  the  Department  of  Labor  is  not 
authorized  to  enforce  any  of  the  portability 
requirements  of  part  7  of  ERISA  (the  "shared" 
provisions)  against  a  health  insurance  issuer 
offering  health  insurance  coverage  in  connection 
with  a  group  health  plan,  although  individuals 
covered  under  ERISA  can  bring  suit.  Also, 
governmental  plans,  as  defined  in  section  3(32)  are 
exempt  from  ERISA,  under  section  4(1)  of  ERISA. 
Thus  the  scope  of  the  MOU  is  limited,  with  respect 
to  coordination  of  enforcement  activities,  to 
enforcement  of  shared  provisions.  Enforcement  of 
these  provisions  constitutes  only  a  relatively  small 
portion  of  HCFA's  responsibilities. 
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HIPA  ^ ,  affirms  that  the  States  are  the 
primary  tegiilators  of  health  insurance 
coverage!  in  each  State.  However,  in  the 
event  ^hjdt  a  State  either  does  not  enact 
legislation  that  meets  or  exceeds  the 
Federal  ll^ealth  insiirance  requirements, 
if  it  or  otherwise  fails  to  substantially 
enforce  the  HIPAA  standards,  the 
Health  Cture  Financing  Administration 
{HCFA)|dnforces  the  HIPAA 
requirements  that  apply  to  health 
insurance  issuers  offering  coverage 
within  mat  State. 

HCFn  is  also  responsible  for 
enforcing  the  HIPAA  requirements  with 
respect  to  non-Federal  governmental 
plans.  N<iin-Federal  governmental  plans 
that  are  not  provided  through  health 
insiuancB  coverage  may  elect  exemption 
from  on  a  or  more  requirements  of 
HIPAA,  out  must  comply  with 
requirements  regarding  certification  and 
disclosijie  of  creditable  coverage. 

n.  Prov  ^ions  of  the  Proposed 
Regulat  ijiiis 

Subpart  k — General  Provisions 

Section  150.101    Basis  and  Scope 

On  A]  )pl  8, 1997,  we  published 
regulatiohs  to  implement  HIPAA  by 
adding  45  CFR  parts  144, 146,  and  148. 
The  enfii^ement  provisions  of  that  rule 
are  contained  in  §§  146.184, 148.200, 
and  148.202.  Now  that  HCFA  has  had 
experience  with  direct  Federal 
enforcement  in  some  States,  we  have 
determitied  that  it  is  necessary  to 
provide  more  detail  on  the  procedures 
that  wi4  be  used  to  enforce  HIPAA 
when  a  l^te  does  not  do  so.  We  are 
adding  f  new  part  that  will  revise  and 
expand  the  provisions  contained  in 
§§146.l|$4,  148.200,  and  148.202.  Those 
sectionsi  ^  deleted. 

This  ik0w  part,  45  CFR  part  150, 
consists  bf  four  subparts.  Subpart  A 
explains  the  scope  and  basis  of  this 
regulatini  and  presents  definitions  that 
supplenjient  deHnitions  located  in  45 
CFR  144.103  and  148.103.  Subpart  B 
describes  how  HCFA  determines 
whethef  to  assume  enforcement 
authority  in  a  State  and  explains  the 
process  ifcr  transferring  such  authority 
back  to  the  State.  Subpart  C  describes 
procedi^iies  for  assessing  civil  money 
penaltie|$.  Examples  of  specific 
situatioiik  that  may  trigger  the 
assessmle^t  are  listed  in  Appendix  A  to 
Subpart:  C.  Subpart  D  describes  the 
administrative  appeals  process. 

Section  i  50. 105    Definitions 

Inorq^  to  convey  the  requirements  of 
45  CFR  part  150,  we  are  defining  a 
niunber  of  terms  that  will  be  found  at  45 
CFR  150hO3.  Terms  foimd  at  45  CFR 
part  15d  have  the  same  meaning  given 


to  them  in  45  CFR  144.103  and  148.103, 
unless  otherwise  indicated.  Section 
150.103  vvrill  include  definitions  of  the 
following  terms:  amendment, 
endorsement  or  rider;  application; 
certificate  of  insurance;  complaint; 
group  health  insurance  policy  or  group 
policy;  individual  health  insurance 
policy  or  individual  policy;  plan 
document;  and  State  law. 

Subpart  B—HCFA  Enforcement 
Processes  for  Determining  Whether 
States  Are  Failing  To  Substantially 
Enforce  HIPAA  Requirements 

This  subpart  describes  the  steps  we 
wiU  take  to  determine  whether  a  State 
is  failing  to  substantially  enforce  HIPAA 
requirements  and  the  notification 
procedures  we  vnll  follow  prior  to 
beginning  direct  enforcement. 

Section  150.201     State  Enforcement 

HIPAA  affirmed  the  States'  role  as  the 
primary  regulator  of  health  insurance  in 
each  State.  Consistent  with  HIPAA, 
§  150.201  will  state  that,  except  as 
provided  in  subpart  B,  each  State 
enforces  HIPAA  requirements  with 
respect  to  health  insurance  issuers  that 
issue,  sell,  renew,  or  offer  health 
insurance  coverage  in  the  State. 

Section  150.203    Circumstances 
Requiring  HCFA  Enforcement 

Federal  enforcement  is  triggered  in 
two  instances:  (1)  A  State  notifies  us 
that  it  has  not  enacted  the  necessary 
legislation  to  bring  its  laws  into 
compliance  with  HIPAA  requirements 
or  that  it  is  otherwise  not  substantially 
enforcing  those  requirements;  or  (2)  a 
State  does  not  notify  us  of  its  failure  to 
substantially  enforce  HIPAA 
requirements,  but  we  receive  or  obtain 
information  that  forms  the  basis  for 
HCFA's  determination  that  such  a 
failure  is  occiuring.  When  we  receive 
such  notification  or  make  such  a 
determination,  we  will  discuss  with 
State  officials  the  requirements  that  are 
not  substantially  enforced  and  begin 
Federal  enforcement  of  those 
requirements. 

With  regard  to  the  group  health 
insurance  market,  section  2722(a)(2)  of 
the  PHS  Act  requires  Federal 
enforcement  of  any  "provision  (or 
provisions)"  that  a  State  fails  to 
substantially  enforce.  Therefore,  it  is 
possible  that  a  State  could  enforce  some 
group  market  provisions  while  HCFA 
enforces  others. 

With  regard  to  the  individual  market, 
section  2761(a)(2)  of  theJ»HS  Act  calls 
for  Federal  enforcement  of  the 
"requirements  of  this  part"  whenever  a 
State  fails  to  substantially  enforce  them. 
However,  HCFA  does  not  enforce  those 


State  laws  that  constitute  an  "acceptable 
alternative  mechanism"  (as  defined  in 
§  148.128)  for  enforcing  guaranteed 
availability  regulations.  In  addition, 
HIPAA  does  not  preempt  State  laws  that 
afford  greater  protections  to  HIPAA- 
eligible  individuals  than  HIPAA 
without  preventing  the  application  of  a  • 
HIPAA  requirement.  Thus,  in  the 
individual  market,  it  is  also  possible 
that  HCFA  will  enforce  some 
requirements  while  the  State  enforces 
others.  The  complexity  of  the  situation 
varies  fi'om  one  State  to  another  and 
requires  careful  consideration  on  a  case- 
by-case  basis. 

Section  150.205    Sources  of 
Information  Triggering  an  Investigation 
of  State  Enforcement 

The  interim  final  regulations  provide 
more  specific  guidance  on  situations  in 
which  there  is  no  formal  complaint,  but 
other  information  indicates  that  a  State's 
failure  to  substantially  enforce  may 
exist.  Information  regarding  an  alleged 
^lure  to  enforce  may  come  from  a 
variety  of  sources,  including,  but  not 
limited  to — 

•  A  complaint; 

•  informal  contacts  with  State 
officials; 

•  Communication  with  other 
individuals,  such  as  brokers  and  agents, 
or  consumers  themselves;  and 

•  Reports  in  the  news  media. 
When  we  receive  information 

indicating  that  a  failure  to  substantially 
enforce  might  exist  in  a  particular  State, 
we  will  write  to  the  governor  and  the 
commissioner  of  insurance  or  chief 
insurance  regulatory  official  of  that 
State  (and/or  the  official  responsible  for 
regulating  HMOs  if  the  alleged  failure 
involves  HMOs)  to  inquire  about  the 
status  of  HIPAA  enforcement  in  the 
State.  Further  action  on  our  part  will  be 
dictated  by  the  nature  of  the  State's 
answer.  If  a  State  informs  us  that  it  is 
enforcing  all  of  the  requirements  of 
HIPAA  and  provides  a  satisfactory 
explanation  of  why  there  is  no  failure, 
we  will  take  no  further  action  luiless 
there  are  further  indications  to 
contradict  the  State's  assertion. 

Sections  150.207-150.219    Procedure 
for  Determining  That  a  State  Fails  to 
Substantially  Enforce  HIPAA 
Requirements 

If  we  receive  a  complaint  indicating 
that  a  State  is  failing  to  substantially 
enforce  the  law,  we  will  first  make  a 
preliminary  assessment  of  whether  the 
complainant  who  is  adversely  affected 
has  made  a  reasonable  effort  to  resolve 
the  issue  through  any  remedies 
available  imder  State  law  (§  150.209). 
We  will  contact  the  complainant  to 
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detennine  actions  already  taken, 
including  whether  State  o£Bcials  have 
been  notified  and  what  action,  if  any, 
those  officials,  have  taken.  We  may  also 
contact  State  officials  informally  to 
discuss  the  situation.  If  we  receive 
information  other  than  an  individiial 
complaint,  we  will  initiate  similar 
contact  with  State  officials. 

In  accordance  with  §  150.21 1 ,  we  will 
send  a  written  notice  to  the  State  if  we 
find  that  there  is  a  reasonable  question 
as  to  whether  the  State  is  failing  to 
substantially  enforce  HIPAA 
requirements.  The  notice  will  be 
addressed  to — 

(1)  The  governor  or  chief  executive 
officw  of  tile  State; 

(2)  The  insurance  commissioner  or 
chief  insurance  re^gulatory  official;  and 

(3]  If  the  alleguiTfailure  involves 
HMOs,  the  official  responsible  for 
regulating  HMOs  if  different  from  the 
individuaJ  identffied  in  (2). 

Under  §  150.213,  the  notice  to  the 
State  will  identify  the  requirement  or 
requirements  of  IflPAA  for  which  there 
is  evidence  of  a  potential  fiulure  to 
enforce  and  will  describe  the  facts  of 
any  alleged  violation  by  an  issuer  or  the 
ways  in  which  the  State  law  fails  to 
acceptably  implement  HIPAA.  The 
letter  will  further  explain  that  the 
consequence  of  a  State's  failure  to 
substantially  enforce  those  requirements 
is  that  HCFA  will  do  so.  Tlie  notice  will 
give  the  State  30  days  to  respond  unless 
an  extension  is  granted. 

In  the  interim  final  regulations 
published  on  April  8, 1997,  a  response 
time  of  45  days  was  aUowed.  This 
regulation  shortens  the  response  time  to 
30  days  to  lessen  any  adverse  impact  on 
consumers.  This  shorter  response  time 
appears  to  balance  the  States' 
prerogative  to  enact  and  enforce  their 
own  insurance  laws  with  the  consumer 
rights  and  protections  that  the  Ckjngress 
intended  to  guarantee  when  it  enacted 
HIPAA.  We  invite  comment  on  this 
change. 

We  may  extend  the  30-day  response 
period  for  good  cause  at  a  State's  request 
(see  §  150.215).  The  length  of  the 
extension  period  granted  may  vary 
depending  upon  die  specific 
circumstances  of  the  situation;  thus,  the 
regulation  does  not  set  forth  a 
prescribed  extension  period.  Extensions 
will  be  granted  based  upon  the 
circumstances,  and  at  our  discretion. 

Example:  The  State  replies  to  our 
notice  by  stating  that  some  State 
regulators  had  been  imclear  on  the 
scope  of  their  new  responsibilities. 
Having  recognized  the  problem,  the 
State  plans  to  train  all  affected 
regulatory  staff  as  quickly  as  possible. 
However,  it  is  unlikely  that  the  State 


Mrill  be  able  to  assure  us  within  30  days 
that  fiill  HIPAA  enforcement  is  taking 
place.  Therefore,  the  State  requests  an 
extension  until  staff  training  is 
completed. 

If,  at  the  end  of  30  days  (and  any 
extension),  the  State  does  not  establish 
to  our  satisfaction  that  it  is  substantially 
enforcing  the  requirements  described  in 
the  notice,  we  may,  after  further 
consultation  with  the  appropriate  State 
officials  or  their  designees,  send  the 
State  a  notice  of  preliminary 
determination  (see  §  150.217).  The 
notice  of  preliminary  determination  will 
specify  the  HIPAA  requirements  that  the 
State  has  failed  to  substantially  enforce. 
The  notice  will  afford  the  State  a 
reasonable  opportunity  to  present 
evidence  of  substantial  enforcement. 

We  will  allow  the  State  a  reasonable 
opportunity — ^normally,  30  days — to 
correct  its  failure  to  substantially 
enforce  the  requirements  identified  in 
the  preliminary  determination. 
However,  in  accordance  with  §  150.219, 
if  we  find  that  the  State  has  not  taken 
the  necessary  corrective  action,  we  will 
issue  a  final  written  determination.  The 
final  determination  will  identify  the 
HIPAA  requirements  that  HCFA  is 
enforcing.  The  notice  will  also  specify 
the  effective  date  of  HCFA's 
enforcement.  This  date  may  be 
retroactive  to  apply  so  that  civil 
monetary  penalties,  that  HCFA  later 
assesses,  may  take  into  account 
violations  that  occurred  after  the 
effective  dates  specified  in  HIPAA  or  a 
date  that  HCFA  identifies  as  the  point 
at  which  the  State's  failure  to 
substantially  enforce  the  specified 
requirements  commenced.  HCFA  does 
not  enforce  a  State  law  that  was  enacted 
as  an  alternative  mechanism.  However, 
in  the  case  of  a  State  that  is  foimd  not 
to  be  implementing  its  acceptable 
alternative  mechanism,  and  also  is 
found  not  to  be  substantially  enforcing 
the  Federal  fallback  regulations  on 
guaranteed  availability,  HCFA  will 
enforce  the  HIPAA  requirements  as  of 
the  date  that  HCFA  determines  that  the 
State  has  failed  to  enforce.  HCFA  does 
not  enforce  a  State  law  that  was  enacted 
as  an  alternative  mechanism. 

In  cases  where  HCFA  assumes 
enforcement  responsibility  in  a  State, 
the  transition  to  Federal  enforcement 
should  be  as  smooth  as  possible  in  order 
to  protect  consumers  and  create  as  little 
disruption  as  possible  for  health 
insurance  issuers. 

Section  150.221    Transition  to  State 
Enforcement 

When  the' State  demonstrates  that  it  is 
prepared  to  undertake  substantial 
enforcement  and  if  and  when  we 


determine  that  responsibility  for 
enforcement  should  be  returned  to  the 
State,  we  will  enter  into  discussions 
with  State  officials  to  ensure  that  a 
smooth  transition  back  to  State 
enforcement  is  effiected,  especially  with 
respect  to  the  handling  of  consumer 
inquiries  and  complaints.  To  the  extent 
practicable  and  legally  permissible,  we 
will  make  available  to  the  State  our 
records  documenting  issuer  compliance, 
as  well  as  other  relevant  areas  of  our 
enforcement  operations,  for 
incorporation  into  the  records  of  the 
regulatory  authority  assuming 
jurisdiction.  We  invite  comments  on  the 
transition  procedures  described  in  this 
subsection. 

Subpart  C—HCFA  Enforcement  With 
Respect  to  Issuers  and  Non-Federal 
Governmental  Plans— Gvil  Money 
Penalties 

This  subpart  describes  the  bases  for 
imposing  civil  money  penalties  against 
non-Federal  governmental  plans,  and,  in 
those  States  in  which  we  are  enforcing 
the  HIPAA  requirements,  against  health 
insurance  issuers  that  are  not  complying 
with  the  requirements  of  HIPAA. 

The  basis  for  our  enforcement  actions 
are  the  requirements  of  45  CFR  parts 
146  and  148  as  set  forth  in  the  interim 
final  rules  published  on  April  8, 1997  in 
the  Federal  Register,  as  well  as  the  rules 
published  on  December  22, 1997 
(implementing  the  Mental  Health  Parity 
Act  of  1996)  and  October  27, 1998 
(implementing  the  Newborns'  and 
Mothers'  Health  Protection  Act  of  1996), 
and  the  requirements  in  sections  2706 
and  2752  of  the  PHS  Act  (relating  to  the 
Women's  Health  and  Cancer  Rights  Act 
of  1998).  Those  rules  explain  practices 
to  which  issuers  and  non-Federal 
governmental  plans  are  required  to 
adhere.  However,  since  publication  of 
the  April  8, 1997  rules,  we  have  become 
aware  of  actions  taken  by  issuers  and 
other  responsible  entities  that  are 
inconsistent  with  several  requirements 
of  HIPAA  but  are  not  specifically 
addressed  in  the  rules.  We  addressed 
some  of  these  actions  in  Bulletin  98-01, 
discussed  below.  In  an  appendix  to 
Subpart  C  we  provide  a  list  of  business 
practices  or  situations,  including  those 
listed  in  the  bulletin,  that  violate  HIPAA 
and  may  trigger  enforcement  action. 
This  list  is  not  all-inclusive.  Rather,  it 
highlights  the  compliance  problems  that 
we  have  encountered  most  fi«quently. 

This  subpart  establishes  an 
enforcement  process  that  ensures  the 
rights  of  individuals  protected  by 
HIPAA  and  provides  for  due 
consideration  toward  health  insurance 
issuers  and  non-Federal  governmental 
plans.  This  subpart  explains  the  process 
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for  inve  s  tigating  complaints  to 
determj  i «  whetiber  a  violation  has 
occuirejc ,  and,  when  necessary,  the 
process  or  assessing  a  civil  money 
penalty.  In  addition,  this  subpart 
provides  suggestions  to  issuers  and 
other  reisponsible  entities  of  possible 
ways  tq  avoid  civil  money  penalties 
through  iearly  identification  of 
compuilice  problems. 

Section  1 50.301    General  Rule 
RegardiAg  the  Imposition  of  Civil  Money 
Penaltik^ 

Secti^b  150.301  states  that  any  health 
insurance  issuer  or  non-Federal 
govemi^ntal  plan,  or  employer  theA 
sponsots  a  non-federal  government 
plan,  subject  to  our  enforcement 
authority  that  fails  to  comply  with 
HIPAA  jnay  be  subject  lu  a  civil  money 
penalty]  4s  described  in  this  subpart. 

Section  i  50. 303    Information  Initiating 
AdminJ^tmtiv^  Action' or  Investigation 

In  accordance  with  §  150.303,  any 
individual  or  any  entity  acting  on  his  or 
her  behUlf  may  request  that  we 
investigate  the  possible  denial  or 
abridgeti^ent  of  a  HIPAA  right. 
Complaitats  may  be  directed  to  any  of 
our  regional  offices  where  the  complaint 
will  be  either  investigated  or  forwarded 
to  the  appropriate  office  for 
investigation.  Information  about  all 
complaints  received  will  be  accessible 
to  all  HCFA  staff  involved  in  HIPAA 
enforcement  in  both  the  central  and 
regional  offices. 

Since  many  individuals  protected  by 
HIPAA  \Jvill  not  initiate  complaints 
becauso  they  are  unaware  of  their  rights 
imder  tlxe  law  and  therefore  do  not 
realize  ^hen  their  rights  are  being 
denied  Ur  abridged,  HCFA  will  consider 
other  ii^lormation  when  determining 
whethetja  State  is  substantially 
enforcing  HIPAA  or  when  determining 
the  compliance  of  an  issuer  or  other 
respon^iple  entity  as  defined  in 
§  150.305  (Determination  of  entity  liable 
for  civil  knoney  penalty).  Essentially, 
"other  Information"  means  any 
information  HCFA  receives  from  any 
source  uat  indicates  that  a  potential 
violation  of  HIPAA  has  been  committed 
by  a  health  insurance  issuer  or  other 
responki)}le  entity.  Other  information 
includes  any  other  indication  that  an 
issuer  ctB  non-Federal  governmental  plan 
fails  to  tieet  any  requirement  of  HIPAA. 
Sources  bf  information  that  we  may  rely 
upon  include,  but  are  not  limited  to: 

•  Reports  and  information  collected 
from  St^te  insurance  departments,  the 
Nationail  Association  of  Insurance 
Commit$ioners,  and  other  State,  local, 
and  Federal  entities; 

•  Information  received  through 
HCFA'fl  Enforcement  activities  and  from 


other  soiirces  that  may  include  policy 
form  review  and  market  conduct 
examinations. 

Section  150.305    Determination  of 
Entity  Liable  for  Civil  Money  Penalty 

Health  insurance  issuers  that  issue, 
sell,  renew,  or  offer  coverage  to  either 
private  employers  that  sponsor  group 
health  plans  or  to  non-Federal 
governmental  plan  sponsors  are 
responsible  for  compliance  with  HIPAA 
and  applicable  implementing 
regulations  at  45  CFR  part  146. 

Under  §  150.305,  we  consider  a  health 
insurance  issuer  to  be  subject  to  a  civil 
money  penalty  if  a  group  health 
insurance  policy  it  sells  is  written, 
serviced,  or  administered  in  a  manner 
that  fails  to  comply  with,  or  conflicts 
with,  an  applicable  requirement  of 
HIPAA.  To  the  extent  that  a  group 
health  plan  is  subject  to  HIPAA,  a 
health  insurance  issuer  may  be  liable  for 
the  penalty  even  if  a  group  health  plan 
sponsor  had  expressly  requested  that 
the  issuer  provide  a  policy  that  does  qot 
comply  with  one  or  more  requirements 
of  HIPAA.  In  that  situation,  the  issuer 
should  inform  the  plan  sponsor  that  it 
would  be  illegal  to  sell  such  a  policy 
and  refuse  to  structure  the  policy  as 
requested.  With  regard  to  health 
insurance  sold  in  the  individual  market, 
the  issuer  is  the  responsible  entity  and 
therefore  liable  for  any  assessed  civil 
money  penalty.  To  the  extent  that 
policies  sold  in  the  individual  market 
are  subject  to  the  requirements  of 
HIPAA,  issuers  are  responsible  for 
ensuring  that  their  policies  comply  and 
are  marketed  and  administered  in 
accordance  with  those  requirements  and 
applicable  implementing  regulations  at 
45  CFR  Part  148.  In  addition,  when  a 
policy  does  not  comply  with  applicable 
HIPAa  requirements,  the  issuer  may  be 
subject  to  a  civil  money  ptenalty 
irrespective  of  whether  the  issuer  sold 
the  policy  directly,  or  a  broker  or  agent 
sold  the  policy  on  the  issuer's  behalf. 

Under  section  2722(b)(1)(B)  of  the 
PHS  Act,  we  have  direct  enforcement 
authority  with  respect  to  group  health 
plans  that  are  non-Federal  governmental 
plans.  A  non-Federal  governmental  plan 
sponsored  by  one  or  multiple  non- 
Federal  governmental  entities  is  subject 
to  HIPAA  to  the  same  extent  as  any 
other  group  health  plan,  unless,  in  the 
case  of  a  non-Federal  governmental  plan 
that  is  not  provided  through  health 
insurance  coverage,  the  plan  sponsor(s) 
has  (have)  elected  to  exempt  the  plan 
from  one  or  more  HIPAA  provisions  (as 
permitted  under  45  CFR  146.180,  and 
section  2721(b)(2)  of  the  PHS  Act). 

When  the  sponsor  of  a  non-Federal 
governmental  plan  does  not  elect  to 
have  its  plan  exempted  from  one  or 


more  HIPAA  requirements  and  the  plan 
foils  to  comply  with  one  or  more 
applicable  provisions  of  HIPAA,  we 
enforce  the  law,  and  either  the  plan  or 
the  non-Federal  governmental  employer 
sponsoring  the  plan  is  subject  to  a  civil 
money  penalty.  In  accordance  with  ~ 

section  2722(b)(2)(B)  of  the  PHS  Act,  if 
the  plan  is  sponsored  by  a  single  non- 
Federal  governmental  employer,  the 
non-Federal  governmental  employer  is 
subject  to  the  penalty;  if  the  plan  is 
sponsored  by  two  or  more  non-Federal 
governmental  employers,  the  plan  is 
subject  to  the  penalty. 

Separate  civil  money  penalties  may  be 
assessed  against  an  issuer  and  a  non- 
Federal  governmental  plan  or  employer, 
depending  upon  the  cimunstances  of 
the  compliance  failiire(R).  A  civil  money 
penalty,  or  penalties,  will  be  determined 
in  accordance  with  sections  150.317 
through  150.325. 

Section  150.307    Notice  to  Responsible 
Entities 

Under  §  150.307,  when  we  receive  a 
complaint  or  other  information 
indicating  a  possible  violation  of 
HIPAA,  we  will  provide  written  notice 
to  the  responsible  entity(ies)  that 
describes  the  substance  of  the  complaint 
or  other  information  and  any 
identifiable  actions  that  need  to  be  taken 
to  come  into  compliance.  The  notice 
will  also  provide  the  responsible 
entities  30  days  from  the  date  of  the 
notice  in  which  to  respond. 
Fiuthermore,  the  notice  will  state  that  a 
civil  money  penalty  may  be  imposed  if 
the  entity  fails  to  comply. 

Section  150.309    Request  for  Extension 

Section  150.309  will  allow  issuers 
and  other  responsible  entities  to  request 
an  extension  of  time  to  respond  to  the 
notice.  We  will  consider  granting  the 
request  provided: 

(1)  The  request  for  the  extension  is 
made  in  writing; 

(2)  The  issuer  or  other  responsible 
entity  can  show  good  cause;  and 

(3)  A  complete  response  can  be 
provided  within  the  additional  time 
granted  by  HCFA. 

This  section,  which  allows  for 
additional  time,  will  benefit  both  issuers 
and  other  responsible  entities  that  are 
imable  to  respond  to  an  inquiry  from  us 
within  30  days  regarding  a  potential 
HIPAA  violation.  Failure  to  respond  to 
a  notice  from  HCFA  within  30  days,  or 
any  extended  time  fi'ame.  may  result  in 
the  assessment  of  a  civil  money  penalty- 
based  upon  the  complaint  or  other 
information.  This  section  reflects 
HCFA's  interest  in  ensuring  complete 
responses.  However,  in  deciding 
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whether  to  grant  the  extension,  HQ^A 
will  also  consider  the  facts  and 
diciunstances  of  the  situation  to  assure 
thet  individuals  are  not  adversely 
afiiscted. 

Section  150.311    Responses  to 
Allegations  of  Noncompliance 

Section  150.311  will  state  that  in 
determining  whether  to  assess  a  civil 
money  penalty  and  the  amount  of  any 
such  penalty,  HCFA  will  consider 
dociunentation  provided  by  an  issuer  or 
other  responsible  entity.  If 
documentation  substantiates  that  the 
violation  was  corrected  within  30  days 
of  the  first  day  that  the  responsible 
entity  knew,  or  exercising  reasonable 
diligence,  could  have  known  of  the 
violation,  then  no  civil  money  penalty 
may  be  imposed  (see  §  150.341). 
However,  if  the  correction  is  made 
beyond  the  30  days,  we  wiU  review  all 
documentation  supporting  a  responsible 
entity's  efforts  to  comply  with  HIPAA 
and,  under  appropriate  circumstances, 
take  such  efforts  into  accoimt  in  oui 
calciilation  of  the  amount  of  the  penalty. 
In  general,  we  view  more  favorably 
responses  where  the  rights  and 
protections  afforded  consumers  are 
quickly  and  completely  restored,  and 
where  the  issuer  or  other  responsible 
mtity  can  demonstrate  that  adequate 
changes  have  been  made  to  ensure 
future  compliance. 

Examples  of  dociunentation  that  may 
be  included  in  a  response  include: 

•  Relevant  policy  forms,  advertising 
material,  and  other  documents 

•  Other  evidence  refuting  the  alleged 
noncompliance 

•  Evidence  showing  the  approximate 
cost  to  the  afiiected  individual(s) 

•  Evidence  showing  the  niunber  of 
individuals  affected 

•  Evidence  that  the  entity  did  not 
know,  or  exercising  due  diligence 
would  not  have  known,  of  the  violation 

•  Documentation  proving  that  issued 
policies  and/or  certificates  of  coverage 
and  plan  doc\unents  were  amended  to 
comply  with  HIPAA  and  showing  the 
date  of  such  amendment 

•  Documentation  of  the  issuance  of 
forms  that  comply  with  HIPAA  (with 
respect  to  any  forms  that  were 
submitted  and  reviewed  by  us,  such 
documentation  may  also  include  any 
final  letter  from  us  that  closed  the 
review) 

•  Evidence  dociunenting  the 
development  and  implementation  of 
internal  policies  and  procediues  to 
ensure  IflPAA  compliance  (including 
corporate  compliance  programs) 

•  Other  evidence  showing  the  entity's 
prior  record  of  HIPAA  compliance 


Section  150.313 
Examinations 


Market  Conduct 


In  1974  the  National  Association  of 
Insiuance  Commissioners  recommended 
the  establishment  of  a  "separate  and 
distinct"  program  of  surveillance  to 
ensure  fair  treatment  of  insurance 
policyholders.  Since  then,  these 
surveillance  programs,  known  as 
"market  conduct  examinations,"  have 
been  an  essential  tool  used  by  State 
insurance  departments  to  confirm  the 
compliance  of  issuers  with  various  State 
insiuance  laws  and  regulations. 

Market  conduct  examinations  differ 
from  traditional  financial  audits 
performed  on  issuers  by  either 
regulators  or  the  companies  themselves. 
\^/^e  financial  audits  are  primarily 
concerned  with  the  financial  solvency 
of  a  company,  market  conduct 
examinations  are  primarily  concerned 
with  the  issuer's  compliance  with  legal 
requirements  because  the  issuer's 
business  practices  impact  consumers 
directly.  For  example,  while  an  issuer 
may  be  judged  financially  strong 
through  a  financial  audit,  if  this 
financial  strength  is  obtained  throtigh 
non-compliant  claim  denials,  the  issuer 
could  "pass"  a  financial  audit,  while 
"fiuling"  a  market  conduct  examination. 

Pursuant  to  guidelines  of  the  National 
Association  of  Insurance  Commissioners 
and  State  insiuance  laws.  State 
insurance  departments  charge  the 
expenses  of  a  market  conduct 
examination  directly  to  the  issuer.  In 
contrast,  HCFA  will  not  require  an 
issuer  or  other  responsible  entity  to  bear 
the  expense  of  a  market  conduct 
examination.  During  a  HCFA  market 
conduct  examination,  HCFA  will 
sample  and,  in  some  cases,  review  in 
their  entirety  specific  records, 
information,  and  other  dociunentation 
maintained  by  the  issuer  or  other 
responsible  entity  to  determine 
compliance  with  the  specific 
requirements  of  HIPAA.  HCFA  market 
conduct  examinations  will  differ  from 
traditional  State  insiuance  department 
examinations  in  that  the  scope  of 
HCFA's  reviews  will  be  much  narrower, 
focusing  on  the  provisions  and 
requirements  of  HIPAA. 

For  example,  areas  of  HCFA 
examinations  may  include,  but  are  not 
limited  to: 

•  The  issuer's,  or  non-Federal 
governmental  plan's  certificate  of 
creditable  coverage  issuance  procedures 
and  practices; 

•  Claim  denials  based  on  preexisting 
condition  exclusion  provisions  of  the 
issuer's,  or  the  non-Federal 
governmental  plans; 


•  The  issuance  of  guaranteed 
available  individual  and  small  employer 
group  products;  or 

•  The  guaranteed  renewability  of 
health  insurance  policies. 

A  market  conduct  examination  may 
be  performed  at  HCFA's  initiation,  or 
upon  request  of  a  potential  responsible 
entity.  During  the  course  of  a  complaint 
investigation,  HCFA  may  determine  that 
a  pattern  of  noncompliance  exists  to 
warrant  a  market  conduct  examination. 
An  issuer,  or  a  non-Federal 
governmental  plan,  may  request  a 
market  conduct  examination  to  confirm 
compliance  or  to  identify  potential 
violations  and  initiate  corrective  action 
that  may  enable  it  to  completely  avoid 
imposition  of  a  civil  money  penalty 
under  §  150.315  of  this  subpart.  If  we 
identify  potential  violations,  we  wiU 
provide  notice  to  the  issuer  or  other 
responsible  entity  of  such  defects  and 
may  present  a  proposed  plan  of 
correction. 

A  market  conduct  examination  may 
be  performed  through  either  on-site 
examinations,  when  appropriate;  or  "in- 
house"  examinations  or  "desk  audits"  at 
a  HCFA  location.  In  general,  on-site 
examinations  are  appropriate  when  we 
have  reason  to  believe  that,  in  order  to , 
obtain  and  have  ready  access  to  all  of 
the  information  necessary  to  identify 
existing  failures  to  comply  with  HIPAA 
or  con&m  the  compliance  of  an  issuer, 
or  a  non-Federal  governmental  plan,  it 
is  necessary  for  our  examiners  to  be  at 
a  responsible  entity's  site.  On-site 
examinations  may  also  be  appropriate 
when  the  market  share  of  an  issuer 
represents  a  significant  portion  of  the 
marketplace  in  a  State  or  when  an 
issuer's  entire  program  for  HIPAA 
compliance  is  the  subject  of  the 
examination.  In  general,  a  "desk  audit" 
is  sufficient  to  confirm  a  responsible 
entity's  compliance  with  regard  to  a 
specific  area(s)  of  compliance  or  when 
circumstances  make  an  on-site 
examination  impracticable. 

When  HCFA  identifies  an  issue  that 
warrants  investigation,  HCFA  will 
appoint  one  or  more  examiners  to 
perform  the  examination  and  instruct 
them  as  to  the  scope  of  the  examination. 
HCFA  will  observe  the  guidelines 
adopted  by  the  NAIC  and  may  employ 
additional  guidelines  as  deemed 
appropriate.  Upon  completion  of  the 
market  conduct  examination,  HCFA  will 
develop  a  report  that  will  address  the 
results  of  the  examination.  Responsible 
entities  will  be  advised  of  HCFA's 
position  on  each  issue  contained  La  the 
report.  The  purpose  of  the  report  is  to 
identify  areas  of  the  business  or 
operational  affairs  of  the  responsible 
entity  that  may  need  to  be  corrected. 


This  sectio 
§§  150.315  th 
authority  to  £ 
to  reduc^  an} 
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Sectioi^i  150.315  Througfi  150.323 
Provisi0^s  Relating  to  the  Amount  of 
Penalty 

Thes^  sections  of  the  regulation 
establish  the  process  for  determining  the 
amount  jpf  any  penalty  that  is  imposed 
on  a  responsible  entity  for  a  violation  of 
a  provifi]on  or  requirement  of  HIPAA.  - 
The  stahite  allows  for  a  penalty  that 
does  not  exceed  $100  for  each  day  for 
each  infjividual  with  respect  to  each 
violatiqA.  The  statute  further  requires  at 
section|p22  that,  in  determining  the 
amoug^it  of  the  penalty,  the  responsible 
entity's  previous  record  of  compliance 
as  well  as  the  gravity  of  the  violation  be 
taken  into  consideration.  Therefore,  in 
determfiung  the  amoimt  of  the  penalty, 
we  intend  to  use  a  process  that  takes 
into  acit^imt  both  mitigating  and 
aggravating  circiunstances.  We  will  take 
into  account  evidence  of  the  entity's 
efforts  \()  comply  with  HIPAA  in 
assessing  the  entity's  previous  record  of 
compliwce.  This  will  be  determined 
largely  juuough  documentation 
submittad  by  the  responsible  entity 
during  the  course  of  the  investigation  of 
the  complaint  or  other  information.  We 
will  consider  the  gravity  of  the  violation 
by  reviewing  the  frequency  of  the 
violaticj]^  as  well  as  the  level  of  the 
flnanci^  impact  on  any  affected 
individuals. 

Responsible  entities  that  discover 
violations  are  encouraged  to  take  all 
necessapi^  steps  to  correct  the  violations 
and  idebtiiy  the  individuals  adversely 
affected  and  restore  their  rights.  Under 
§  150.3iB,  those  actions  taken  by 
responsible  entities  to  correct  the 
violaticins  and  restore  individuals'  rights 
will  be  qonsidered  mitigating 
cirounstances  and  will  be  tsiken  into 
accoimt  {to  reduce  the  penalty  or 
assessni^nt. 

Conversely,  imder  §  150.321,  we  will 
consid6|i;as  aggravating  circumstances 
instanc^  in  which  violations  that 
appear  to  be  frequent  have  resulted  in 
an  obviptus  or  significant  financial  and 
other  iiiibacts  on  affected  individuals  or 
cannot  pp  adequately  corrected.  These 
parameters  vnl\  be  considered  in 
determiiiing  the  gravity  of  the  violation. 
In  deteripining  the  appropriate  amoiint 
of  the  pianalty  and  assessment  to  be 
imposed;  we  will  take  into  account  all 
mitigating  and  aggravating 
circumstances  outlined  by  these 
sections] 

Sectionl  i  50.325    Settlement  Authority 

This  Section  will  state  that  nothing  in 
§§  150.315  through  150.323  limits  our 
authori^  to  settle  any  issue  or  case  or 
to  redud4  any  penalty  or  assessment. 


Section  150.341    Limitations  on 
Penalties 

This  section  explains  that  HCFA  will 
not  impose  any  civil  money  penalty  on 
any  failure  if  the  failure  was  due  to 
reasonable  cause  and  not  due  to  willful 
neglect  and  the  failure  was  corrected 
within  30  days  of  the  first  day  that  any 
of  the  entities  against  whom  the  penalty 
would  be  imposed  knew,  or  exercising 
reasonable  diligence  would  have 
known,  that  the  failure  existed.  The 
burden  of  establishing  that  the 
responsible  entity  did  not  know,  and 
exercising  reasonable  diligence,  could 
not  have  known  that  a  failure  existed,  is 
on  the  responsible  entity. 

Section  150.343    Notice  of  Proposed 
Penalty 

This  section  of  the  regulation  further 
describes  the  information  to  be 
disclosed  in  the  written  notice  of  the 
proposed  penalty  to  the  responsible 
entity,  including  instructions  to  the 
responsible  entity  for  responding  and  an 
explanation  of  the  entity's  right  to  a 
hearing  if  the  responsible  entity  is 
appealing  the  proposed  penalty. 

Section  150.345    Appeal  of  Proposed 
Penalty 

We  include  this  section  to  direct  the 
reader  to  ova  appeal  procedures. 

Section  150.347    Failure  to  Request  a 
Hearing 

This  section  of  the  regulation 
describes  our  responsibility  to  notify  the 
entity  in  vmting  of  the  assessed  penalty 
and  the  means  by  which  to  satisfy  the 
judgment  following  the  entity's  failure 
to  request  a  hearing  within  the  specified 
period  of  time. 

Appendix  A  to  Subpart  C  of  Part  150 — 
Examples  of  Violations 

This  Appendix  A  includes  examples 
of  practices  which,  if  imdertaken  by 
issuers,  or  non-federal  governmental 
plans,  may  warrant  the  imposition  of  a 
civil  money  penalty.  For  convenience, 
the  Appendix  is  divided  into  the  group 
and  individual  markets  and  the  types  of 
violations  are  listed  in  numerical  order 
by  regulatory  citation  niunber  in  each  of 
the  two  markets. 

Subpart  D — Administrative  Hearings 

This  subpart  describes  the  processes 
for  administrative  hearings  and  appeals 
of  civil  money  penalties. 

Sections  150.401  Through  150.463 

Sections  150.401  through  150.463  set 
forth  the  procedures  for  appeal  of 
HCFA's  assessment  of  a  civil  money 
penalty.  The  PHS  Act  provides  that  if  a 
responsible  entity  appeals  HCFA's 


assessment  of  a  civil  money  penalty,  the 
administrative  law  judge  hearing  the 
appeal  makes  the  initial  agency 
decision. 

Although  the  administrative  law 
judge  makes  the  initial  agency  decision, 
the  considerations  and  factors  set  forth 
in  this  part  are  binding  on  the 
administrative  law  judge's  decision.  The 
administrative  law  judge  may  not  add  or. 
disregard  such  considerations  and 
factors  in  deciding  whether  assessment 
of  a  civil  money  penalty  is  appropriate, 
and  the  amount  of  such  penalty. 

Section  150.457  sets  forth  the  process 
through  which  the  HCFA  Administrator 
may  vacate  or  modify  the  administrative 
law  judge's  decision.  Section  150.459 
provides  that  any  responsible  entity 
agaiust  whom  a  filial  assessment  of  a 
civil  money  penalty  is  made  may  appeal 
that  assessment  to  the  appropriate 
United  States  District  Court. 

Section  150.465    Collection  and  Use  of 
Penalty  Funds 

This  section  describes  to  whom 
(HCFA)  penalty  funds  are  paid  and  how 
they  may  be  used. 

Sections  144.101.  144.102.  and  144.103 

We  are  adding  provisions  to  include 
the  new  part  150.  We  are  also  revising 
the  definition  of  "non-Federal 
governmental  plan"  imder  §  144.103 
because  the  existing  definition  reiterates 
the  definition  in  section  2791(d)(8)(C)  of 
the  PHS  Act.  This  definition  simply 
states  that  the  term  "non-Federal 
governmental  plan"  means  "a 
governmental  plan  that  is  not  a  Federal 
governmental  plan."  Section 
2791(d)(8)(A)  defines  the  term 
"governmental  plan"  as  that  term  is 
defined  under  section  3(32)  of  ERISA.   ' 
(Determining  whether  an  entity  is  a 
"governmental  plan"  for  piuposes  of 
section  3(32)  of  ERISA  is  within  the 
jurisdiction  of  the  Department  of  Labor.) 
Subparagraphs  (B)  and  (C)  of  section 
2791(d)(8),  respectively,  define  'Federal 
governmental  plan"  and  "non-Federal 
govemmentjd  plan".  ERISA  does  not 
separately  define  these  terms.  Section 
3(32)  of  ERISA,  in  pertinent  part, 
defines  the  term  "governmental  plan"  as 
"a  plan  established  or  maintained  for  its 
employees  by  the  Government  of  the 
United  States,  by  the  government  of  any 
State  or  political  subdivision  thereof,  or 
by  any  agency  or  instrumentality  of  any 
of  the  foregoing."  We  have  revised  the 
definition  of  the  term  "non-Federal 
governmental  plan"  b}'  adopting  that 
portion  of  the  ERISA  definition  of 
"governmental  plan"  that  defines  a  non- 
Federal  goveriunental  plan. 
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Parts  146  and  148 

We  are  deleting  §§  146.184. 148.200, 
and  148.202,  as  tibese  provisions  are 
now  in  part  150. 

m.  Collection  of  Information 
RequiremenlB 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  a  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  is  submitted  to 
the  OfBce  of  Management  and  Budget 
(0MB)  for  review  and  approval.  This 
document  does  not  impose  any' 
information  collection  and  record 
keeping  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA). 
Consequently,  it  does  not  need  to  be 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  authority 
of  the  PRA. 

IV.  Racponse  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normaUy  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  dociunent,  we  will 
respond  to  the  major  comments  in  the 
prcMunble  to  that  dociunent. 

V.  Waiver  of  Propoaed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Ke^ster  and  invite  public  comment  on 
the  proposed  rule.  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedine  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued.  We  believe  that  dispensing  with 
proposed  rulemaking  is  in  the  public 
interest.  Proposed  rulemaking  is  also 
unnecessary.  Accordingly,  we  are 
proceeding  here  directly  with  an  interim 
final  rule. 

The  basic  requirements  of  this  interim 
final  rule  already  exist  in  45  CFR  parts 
146  and  148.  Therefore,  we  are  not 
adding  anjrthing  that  will  im[H>se  new 
requirements.  We  do  include  provisions 
that  will  assist  health  insurance  issuers, 
and  non-Federal  governmental  plans/ 
employers,  by  lettinp  them  know  what 
they  can  do  if  we  impose  a  civil  money 


penalty;  for  example,  refute  our  findings 
or  request  a  hearing.  This  rule  will  also 
help  individuals  whose  health 
insurance  coverage  is  subject  to  part  146 
or  148  in  that  we  will  be  better  able  to 
enforce  our  rules  and  provide 
protections  to  individuals. 

Therefore,  we  find  good  cause  to 
waive  the  notice  of  proposed 
rulemaking  and  to  issue  this  rule  as  an 
interim  final  rule  with  comment  period. 
We  are,  however,  providing  a  60-day 
comment  period  and  will  respond  to 
comments  we  receive  in  any  subsequent 
Fedo-al  Register  document. 

VI.  Regulatory  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Pub.  L.  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economiodly  significant  effects 
($100  million  or  more  annually).  A 
discussion  regarding  the  expected 
economic  effects  of  this  interim  final 
rule  is  presented  below. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  piuposes  of  the  RFA, 
small  entities  include  small  businesses 
and  nonprofit  organizations.  Entities  are 
considered  small  either  because  of 
nonprofit  status  or  because  of  having 
revenues  of  $5  million  or  less  annually. 
For  purposes  of  the  RFA.  we  consider  it 
unlikely  that  many  health  insurance 
issuers  will  meet  this  definition  of  small 
entity.  This  interim  final  rule  will  also 
affect  non-Federal  governmental  plans, 
but  these  plans  do  not  meet  the 
definition  of  a  small  entity. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  annud 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million. 
Although  this  interim  final  rule  will 
affect  State  and  local  governments  and 
health  insurance  issuers  in  the  private 
sector,  such  impact  is  expected  to  be 
minimal  and  less  than  $100  million  in 
the  aggregate.  Set  forth  below  is  a 
discussion  regarding  the  expected 
impact  of  this  interim  final  rule. 


B.  Anticipated  Effects 

The  Congress  intended  that  the 
protections  provided  in  HIPAA  be 
afforded  to  all  Americans,  regardless  of 
whether  such  protections  are  guaranteed 
by  States  or  the  Federal  government. 
These  regulations  are  intended  to 
expand  upon  the  basic  process  for 
Federal  enforcement  of  HIPAA.  Federal 
enforcement  presently  exists  in 
California,  Missouri  and  Rhode  Island. 
We  estimate  that  approximately  325 
health  insurance  issuers  offer  health 
insurance  coverage  in  these  States  "and 
would  therefore  be  affected  by  these 
regulations.  While  we  recognize  that 
direct  Federal  enforcement  may  become 
necessary  in  additional  States,  we  are 
imable  to  predict  the  number  of  States 
or  issuers  affected  in  the  future.  We 
expect  these  regulations  to  impose  a 
minimal  burden  on  States,  health 
insurance  issuers,  and  non-Federal 
governmental  plans/employers  but  we 
invite  comments  from  affected  parties 
regarding  the  potential  or  real  impact  of 
these  regulations. 

1.  Effects  on  State  and  Local 
Govenunents 

The  primary  impact  of  these 
regulations  on  States  is  to  clarify  the 
process  by  which  we  determine  that 
Federal  enforcement  is  necessary.  As 
described  in  the  regulations,  which 
closely  follow  the  statutory  language, 
we  determine  that  Federal  enforcement 
is  necessary  when  either  a  State  notifies 
us  of  its  failiue  to  enact  and/or  enforce 
the  necessary  legislation;  or  we  receive 
information  or  otherwise  discover  that  a 
State  is  not  substantially  enforcing 
HIPAA.  We  are  exercising  our 
regulatory  discretion  where  necessary  to 
ensure  that  consumers  are  protected  to 
the  full  extent  of  the  law.  The  impact  of 
oiu-  regulatory  discretion  with  respect  to 
States  is  discussed  below. 

These  regidations  will  also  affect  State 
and  local  governments  to  the  extent  that 
these  governments  provide  health  plans 
to  their  employees.  These  plans, 
designated  as  non-Federal  governmental 
plans  under  HIPAA,  are  subject  to  our 
direct  enforcement,  but  those  that  are 
self-funded  are  permitted  to  elect  to  be 
exempt  from  one  or  more  HIPAA 
provisions,  with  the  exception  of  the 
requirement  that  the  plan  issue 
certificates  of  creditable  coverage.  The 
impact  of  these  regulations  on  non- 
Federal  governmental  plans  is  discussed 
below  under  subsection  2.  These 
regulations,  however,  wiU  not  affect 
health  plans  provided  by  tribal 
governments  because  such  entities  are 
not  covered  by  the  PHS  Act  and  are 
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therefo  n » not  subject  to  our  direct 
enforce  I  aent. 

The  interim  final  regulations 
publish*d  on  April  8, 1997  (42  CFR 
Parts  l^k.  146,  and  148)  address  the 
situati^i^  in  which  we  learn  of  a  State's 
failure  to  substantially  enforce  the 
HIP AA,  provisions  by  a  "complaint  or 
other  niians."  These  interim  final 
regulations  clarify  the  scope  of  the  term 
"other  means'*  to  include  informal 
contact  between  us  and  State  officials,  a 
report  14  the  news  media,  periodic 
comm^ikication  by  us  with  the  States, 
periodib  review  of  State  health  care 
legislation,  or  any  other  information  that 
indicat^  a  substantial  failure  to  enforce. 
Since  many  individuals  protected  by 
HIP  AA  will  not  initiate  complaints 
because  they  are  imaware  of  their  rights 
under  tfae  law  and  therefore  do  not 
realize  jvirhen  their  rights  are  being 
denied  or  abridged,  we  cannot  limit  the 
basis  o|  pur  investigation  solely  to 
complajihts  received  from  individuals. 
Therefore,  we  have  clarified  the 
definitiion  of  "other  information"  to 
include  other  forms  of  information  so 
that  wej  Will  learn  about  potential 
HIPAAf  Violations  and  if  necessary, 
initiate!  fnforcement  action  as  soon  as 
possibl^ 

If  wej  initiate  an  inquiry  in  a  particular 
State,  we  may  begin  our  inquiry  by 
informally  contacting  appropriate  State 
officials.  If  a  State  informs  us  that  it  is 
enforcihjg  all  of  the  HIPAA  provisions 
and  rec(i^rements,  we  will  take  no 
further  i^ction  unless  there  are  further 
indicat^(;>ns  to  contradict  the  State's 
assertidi^.  If  we  find  that  a  State  has 
failed  tO*  substantially  enforce  HIPAA, 
we  will  ftllow  the  State  a  reasonable 
opportiWiity  to  correct  such  a  failiue.  It 
is  only  jv^hen  other  efforts  have  failed 
that  we|  yriU  initiate  the  formal 
determination  process  in  a  particular 
State.  Thus,  as  permitted  by  current 
regulations,  wbdle  we  may  initiate  an 
inquiry!  in  a  State  on  information  other 
than  a  complaint,  these  regulations  that 
we  are  publishing  today  will  provide 
flexibility  for  the  State  to  respond  to  the 
inquiry]  vad  will  allow  the  State  a 
reasonatile  opportunity  to  enforce 

hipaaI! 

In  th^jevent  that  we  determine  that 
there  isi  a  reasonable  basis  for  finding  a 
State's  railiure  to  substantially  enforce 
HIPAA,  we  will  provide  written  notice 
to  the  chief  executive  officer  of  the  State 
and  otl»  appropriate  State  officials.  In 
the  intenm  final  regulations  published 
on  Aprjlj  8, 1997  a  response  time  of  45 
days  vfki  allowed.  This  regulation 
shortens  the  response  time  to  30  days  in 
order  to  lessen  any  adverse  effect  on 
individuals  in  that  particular  State. 
Individuals  may  not  incur  a  break  in 


coverage  of  more  than  63  days  without 
losing  their  right  to  HIPAA  protections. 
Our  primary  concern  is  that  individuals 
receive  rights  to  which  they  are  entitled 
under  HIPAA.  This  shorter  response 
time  appears  to  strike  a  balance  between 
the  States'  prerogative  to  regulate  health 
insurance  issuers  and  the  rights  of 
individuals  that  Congress  intended  to 
protect  by  enacting  HIPAA.  We  have 
invited  comments  on  this  change. 

However,  if  a  State  is  unable  to 
respond  to  our  inquiry  within  the  30- 
day  response  period,  these  regulations 
will  allow  us  to  extend  the  30-day 
response  period  for  good  cause.  We 
estimate  diat  those  States  responding  to 
an  inquiry  will  incur  some  costs  in 
providing  information,  whether  orally 
or  in  writing,  to  demonstrate  their 
enforcement  of  HIPAA. 

These  regulations  also  provide  a 
transition  process  fitjm  Federal 
enforcement  back  to  State  enforcement 
if  and  when  HCFA  determines  that 
Federal  enforcement  is  no  longer 
necessary.  The  impact  of  these 
transitional  processes  is  difficult  to 
estimate  at  this  time.  We  invite 
comments  on  this  process  and  the 
possible  impacts  associated  with  it. 

2.  Effects  of  These  Regulations  on  Non- 
Federal  Governmental  Plans 

State  and  local  governmental  plans 
may  offer  health  insiu^nce  coverage  to 
their  members  through  an  issuer  or  may 
self-insure  their  members.  For  those 
non-Federal  governmental  plans  that 
ofi^er  health  insurance  coverage  through 
an  issuer,  violations  by  the  non-Federal 
governmental  plan  are  subject  to  our 
enforcement.  Violations  by  the  issuer 
are  subject  to  enforcement  by  the  State 
imless  HCFA  is  directly  enforcing 
HIPAA  requirements  in  that  State. 
Those  plans  that  self-insive  their 
members  (i.e.,  do  not  purchase 
insurance  from  an  insurance  issuer)  are 
subject  to  our  enforcement  but  are  also 
permitted  to  elect  exemptions  from  one 
or  more  HIPAA  requirements.  To  date, 
approximately  615  self-insured  non- 
Federal  governmental  plans  have 
notified  us  of  their  intent  to  opt  out  of 
one  or  more  HIPAA  provisions.  Since 
self-insured  non-Federal  governmental 
plans  are  permitted  to  elect  exemption 
from  one  or  more  HIPAA  provisions,  we 
expect  to  find  relatively  few  of  these 
plans  out  of  compliance  with  HIPAA. 
While  the  exact  number  of  non-Federal 
governmental  plans  is  not  known  at  this 
time,  we  do  not  expect  many  more  plans 
to  exercise  thefr  right  to  opt  out.  In 
general,  the  effects  of  the  regulations  on 
health  insiuance  issues  as  discussed 
below  under  subsection  3,  also 
apply  to  non-Federal  governmental 


plans/employers  that  are  subject  to 
HIPAA  requirements. 

3.  Effects  of  the  Regulations  on  Health 
Insurance  Issuers  Offering  Individual  or 
Group  Health  Insurance  Coverage 

In  those  instances  in  which  HCFA 
enforces  HIPAA,  we  are  responsible  for 
enforcing  HIPAA  with  respect  to  health 
insiuance  issuers.  As  stated  above,  we 
estimate  that  325  health  insiuance 
issuers  issue  policies  in  those  three 
States  currently  subject  to  Federal 
enforcement  in  the  individual  market, 
group  market,  or  both  (California. 
Missouri,  and  Rhode  Island).  These 
issuers  will  be  primarily  affected  to  the 
extent  that  they  fail  to  comply  with  the 
HIPAA  provisions  and  requirements. 
Issuers  will  be  required  to  establish  new 
relationships  and  commumcate  directly 
with  Federal  officials.  Thus,  issuers  may 
inciu  some  costs  as  they  develop  and 
maintain  new  processes  for  dealing  with 
Federal  regiilators.  However,  in  those 
States  iai  which  we  have  begun  directly 
enforcing  HIPAA,  we  have  already  held 
meetings  with  health  insurance  issuers 
and  provided  information  about 
appropriate  Federal  officials  and  general 
enforcement  processes.  Thus,  to  some 
extent,  new  relationships  between 
health  insurance  issuers  and  Federal 
officials  have  already  been  established 
in  those  States.  Issuers  in  those  States 
will  therefore  incur  only  minimal  costs 
in  maintaining  these  relationships. 

As  part  of  oiu-  direct  enforcement 
responsibilities,  we  may  request 
additional  information  from  issuers 
pursuant  to  a  complaint  or  other 
information.  This  may  impose  a  biu-den 
on  issuers  to  the  extent  that  they  must 
submit  additional  information  to  us  in 
response  to  a  complaint.  These  interim 
final  regulations  vrill  provide  a  process 
for  doing  so  that  is  similar  to  the 
complaint  resolution  process  currently 
in  practice  in  many  States.  If  a 
complaint  or  other  information  we 
receive  indicates  a  potential  violation, 
we  will  provide  written  notice  to  the 
issuer  and  provide  30  days  bom  the 
date  of  the  notice  for  the  issuer  to 
respond  with  additional  information. 
This  time  frame  may  be  more  lenient 
than  similar  State  requirements,  which 
provide  as  few  as  15  working  days  or  2Q 
calendar  days  for  the  issuer's  response. 
If  the  30-day  period  is  not  sufficient,  the 
issuer  may  request  an  extension  for 
good  cause.  We  will  consider  the 
potential  impact  of  granting  an 
extension  on  those  individuals  who  may 
incur  a  significant  break  in  coverage  as 
a  result  of  the  extension. 

During  an  investigation  of  any 
potential  violation,  we  will  review  and 
consider  documentation  provided  that 
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demonstrates  the  issuers  compliance 
with  HIPAA.  These  interim  final 
regulations  will  not  require,  but  will 
suggest,  documentation  that  an  issuer 
may  submit  in  response  to  the 
complaint  allegation.  If,  in  the  course  of 
an  investigation  of  a  potential  violation, 
we  discover  a  pattern  of  noncompliance 
or  any  other  issue  that  warrants  further 
investigation,  we  may  initiate  a  market 
conduct  examination  of  the  issuer.  If, 
diiring  the  course  of  our  examination, 
we  identify  a  potential  violation(s),  we 
will  provide  notice  to  the  issuer  of  the 
violation  and  a  proposed  plan  of 
correction.  While  the  issuer  that 
imdergoes  a  market  conduct 
examination  may  incur  some  costs  in 
providing  the  documentation  requested 
pursuant  tn  that  examination,  the  issuer 
may  avoid  the  imposition  of  a  civil 
money  penalty  or  may  be  subject  to  a 
civil  money  penalty  of  a  lesser  amount. 

Althougn  mose  health  insurance 
issuers  given  notice  of  a  potential 
violation  may  incur  additional  costs  in 
responding  to  our  inquiry,  these  costs 
are  expected  to  be  minimal  and  incurred 
only  by  a  small  number  of  issuers. 
Generally,  consiuners  will  first  seek 
redress  by  the  health  insurance  issuer 
and  second  by  the  State  insurance 
department.  Complaints  are  then 
forwarded  to  one  of  our  regional  offices 
and  possibly  oiir  central  office  after  the 
first  two  steps  have  been  taken. 
Therefore,  the  niunber  of  complaints 
that  will  be  brought  to  our  attention  will 
be  relatively  small  given  the  universe  of 
.health  insimmce  issuers. 

In  those  instances  in  which 
documents  (e.g,  new  policy  forms  or 
marketing  materials)  must  be  modified 
to  meet  the  HIPAA  standards,  issuers 
may  have  to  resubmit  these  doounents 
to  the  appropriate  State  officials  to  be 
reviewed  for  compliance  with  other 
applicable  State  laws.  Thus,  issuers  may 
spend  more  time  bringing  new  materials 
and  products  to  the  market.  However,  in 
the  absence  of  Federal  enforcement, 
these  documents  would  have  had  to 
have  been  reviewed  by  State  officials  for 
compliance  with  applicable  HIPAA 
standards,  as  well  as  those  of  other  State 
laws.  Under  Federal  enforcement, 
issuers  are  therefore  required  to  submit 
to  a  separate  regulatory  body — the 
FedenQ  government — only  information 
they  are  already  required  to  submit  to 
the  State,  and  are  expected  to  inciir 
minimal  costs  in  doing  so. 

In  the  event  that  an  issuer  is  foimd  to 
be  in  violation  of  HIPAA,  the  Secretary 
of  the  Department  of  Health  and  Human 
Services  is  authorized  to  impose  civil 
money  penalties  of  no  more  than  $100 
for  each  day  for  each  violation  for  each 
affected  individual.  These  regulations 


will  provide  further  details  regarding 
possible  alternatives  to  the  imposition 
of  a  civil  money  penalty,  including 
returning  adversely  affected  individuals 
to  the  same  position  in  which  they 
would  have  been  had  the  violation  not 
occurred. 

However,  in  the  event  that  an  issuer 
refuses  to  respond  to  or  resolve  a 
complaint  or  other  inquiry  in  a 
satisfactory  manner,  we  will  assess  the 
penalty  and  provide  notice  of  this 
penalty  to  the  health  insurance  issuer. 
In  assessing  the  penalty,  we  will 
consider  several  mitigating  fectors,  also 
enumerated  in  the  current  interim  final 
regulations,  which  include  the  issuer's 
record  of  prior  compliance  and  the 
gravity  of  the  violation.  We  will  also 
consider  aggravating  circiimstances, 
including  the  fi«quency  of  the  violation, 
the  financial  and  other  impacts  of  the 
violation  on  the  average  affected 
individual,  or  the  issuer's  inability  to 
show  that  substantially  all  of  the 
violations  were  corrected.  Issuers  will 
be  permitted  to  request  a  hearing  and 
may  also  request  a  settlement  or 
alternative  dispute  resolution. 

4.  Effects  on  the  Medicare  and  Medicaid 
Programs 

We  do  not  expect  that  this  rule  will 
have  any  impact  on  Medicare 
expenditures  or  the  solvency  of  the  trust 
fund  or  on  Medicaid  program 
expenditures. 

5.  Federalism 

Under  Executive  Order  12612,  this 
regulation  will  not  significantly  afiiect 
the  States  beyond  what  is  required  by 
HIPAA.  It  follows  the  intent  and  letter 
of  the  law  and  does  not  usurp  State 
authority  beyond  what  the  MPAA 
requires.  This  regulation  describes  only 
processes  that  must  be  undertaken  to 
fulfill  our  obligation  to  conduct 
enforcement  as  required  by  the  April  8, 
1997  regulation.  In  addition,  HIPAA 
follows  a  narrow  preemption  of  State 
laws  and  does  not  preempt  State  laws 
that  afford  greater  protections  to  HIPAA- 
eligible  in(hviduals. 

We  have  included  various  provisions 
throughout  this  regulation  that 
demonstrate  cooperation  with  the 
States.  For  example.  States  are  afforded 
the  opportunity  to  enforce  HIPAA 
requirements,  which  is  the  preferred 
avenue  of  HIPPA  implementation.  If  we 
receive  information  that  a  State  is  not 
substantially  enforcing,  we  first  ask 
whether  State  officials  have  been 
notffied.  We  may  also  contact  State 
officials  informally  to  discuss  the 
requirements  that  are  allegedly  not 
being  enforced.  If  the  State  provides  a 
satisfactory  explanation  that  indicates  it 


is  enforcing  the  HIPAA  requirements, 
we  will  take  no  further  action  imless  we 
receive  further  information  to  validate 
the  assertion  ihat  the  State  is  failing  to 
enforce  the  requirements. 

ff  there  is  a  reasonable  question 
regarding  whether  a  State  is  £adling  to 
substantially  enforce  HIPAA 
requirements,  we  will  send  our 
preliminary  determination  to  the  chief 
executive  officer  of  the  State,  as  well  as 
to  other  appropriate  regulatory  officials 
of  the  State.  This  preliminary 
determination  will  provide  the  State 
with  a  reasonable  opportunity  to  present 
evidence  of  substantial  enforcement,  to 
take  corrective  action,  and  under  certain 
specific  circumstances,  with  an 
opportunity  to  request  an  extension. 

u  we  subsequentiy  find  that  a  State  is 
not  enforcing  the  HIPAA  requirements, 
we  will  issue  a  final  written 
determination  that  will  identify  the 
requirements  that  we  will  enforce  and 
the  effective  date  of  our  enforcement. 
Under  certain  circiunstances  it  is  even 
possible  that  States  may  enforce  certain 
requirements  while  we  enforce  others. 

After  we  have  assiuned  enforcement 
responsibility  in  a  State,  should  the 
State  demonstrate  that  it  is  prepared  to 
begin  its  own  enforcement  we  may,  at 
our  discretion,  enter  into  discussions 
with  State  officials  regarding  the 
possibility  of  a  transition  back  to  State 
enforcement.  In  this  case,  to  the  extent 
permissible,  we  will  make  our  records 
docimienting  compliance  and 
enforcement  available  for  incorporation 
into  State  records. 

C.  Alternatives  Considered 

Throughout  the  process  of  developing 
these  regulations,  we  attempted  to 
balance  States'  interest  in  regulating 
health  insiuance  issuers  and  the  rights 
of  those  individuals  that  the  Congress 
intended  to  protect  in  enacting  HIPAA. 
In  those  cases  where  we  are  exercising 
regulatory  discretion  (described  above), 
we  are  allowing  States  the  maximiini 
amount  of  flexibility  without 
jeopardizing  the  individual's  ri^ts  to 
the  HIPAA  protections.  Likewise,  we  are 
attempting  to  establish  a  process  for 
investigating  complaints  and  other 
information  regarding  potential  HIPAA 
violations  that  serves  as  an  effective 
deterrent  to  HIPAA  violations.  This 
process  will  provide  ample  notice  to  the 
issuer  and  other  responsible  entities 
under  investigation  and  will  provide 
guidance  to  issuers  and  other 
responsible  entities  that  wish  to  comply 
with  the  HIPAA  provisions.  We  expect 
these  regulations  to  impose  a  minimal 
burden  on  States,  health  insurance 
issuers,  and  non-Federal  governmental 
plans/employers  but  we  invite 
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comm^mts  from  affected  parties 
regarding  the  potential  or  real  impact  of 
these  regulations. 

D.  Conplusion 

In  amordance  with  the  requirements 
of  the  9f  A,  we  have  performed  the 
above  analysis,  and  we  believe  that 
there  will  be  minimal  impact  on  small 
entitie^j  We  request  comments  on  our 
finding^.  In  accordance  with  the 
provisiidns  of  Executive  Order  12866, 
this  regulation  was  reviewed  by  the 
Office  of  Management  and  Budget. 

List  of  is|ub|ects  A£fected 

45  CFR  Parts  144  and  146 

Healm  care.  Health  insurance. 
Reporting  and  recordkeeping 
require|iiients. 

45CFHPartl48 

istrative  practice  and 
^muouuie.  Health  care,  Health 
insurai^ce,  Penalties,  Reporting  and 
mrnrHftAeping  requirements. 

'art  J  50 


recoi 


listrative  practice  and 
,    3,  Health  care.  Health 
insurance.  Penalties,  Reporting  and 
recordlti^ping  requirements. 

For  t^  reasons  set  forth  in  the 
preamb^,  45  CFR  subtitle  A,  subchapter 
nded  as  set  forth  below: 
144  is  amended  as  follows: 

PART  1U-REQUIREMENTS 
RELAH^G  TO  HEALTH  INSURANCE 
COVEllAGE 

1.  Tb4  authority  citation  for  part  144 
continy^s  to  read  as  follows: 

Authdtity:  Sees.  2701  through  2763,  2791. 
and  2790  of  the  Public  Health  Service  Act  (42 
U.S.C.  aOOgg  through  300gg-63,  300gg-91, 
and  300gk-92). 

2.  Section  144.101  is  revised  to  read 
as  foUonirs: 


f  144.1 
(a)  Pi 


Basis  and  purpose. 
146  of  this  subchapter 


implements  sections  2701  through  2723 
of  the  I  iblic  Health  Service  Act  (PHS 
Act,  42  U.S.C.  300gg.  et  seq.).  Its 
piupose  is  to  improve  access  to  group 
health  Insiuance  coverage,  guarantee  the 
renewability  of  all  coverage  in  the  group 
market,  provide  certain  protections  for 
mothers  and  newborns  with  respect  to 
coverage  for  hospital  stays  in 
connection  with  childbirth,  and  provide 
parity  bf  tween  the  application  of  annual 
and  lif^ljime  dollar  limits  to  mental 
health  bsnefits  and  those  limits  for  other 
health  psnefits  and  to  provide  certain 
protect  <  ms  for  patients  who  elect  breast 


reconstruction  in  coimection  with  a 
mastectomy. 

(b)  Part  148  of  this  subchapter 
implements  sections  2741  through  2763 
of  the  PHS  Act.  Its  purpose  is  to 
improve  access  to  individual  health 
insurance  coverage  for  certain 
individuals  who  previously  had  group  " 
coverage,  guarantee  the  renewability  of 
all  health  insurance  coverage  in  the 
individual  market,  and  provide  certain 
protections  for  mothers  and  newborns 
with  respect  to  coverage  for  hospital 
stays  in  connection  with  childbirth,  and 
to  provide  certain  protections  for 
patients  who  elect  breast  reconstruction 
in  connection  with  a  mastectomy. 

(c)  Part  150  of  this  subchapter 
implements  the  enforcement  provisions 
of  sections  2722  and  2761  of  die  PHS 
Act  with  respect  to  the  following: 

(1)  States  that  fail  to  substantially 
enforce  one  or  more  provisions  of  part 
146  concerning  group  health  insurance 
or  the  requirements  of  part  148  of  this 
subchapter  concerning  individual 
health  insurance. 

(2)  Insurance  issuers  in  States 
described  in  paragraph  (c)(1)  of  this 
section. 

(3)  Group  health  plans  that  are  non- 
Federal  governmental  plans. 

(d)  Sections  2791  and  2792  of  the  PHS 
Act  define  terms  used  in  the  regulations 
in  this  subchapter  and  provide  the  basis 
for  issuing  these  regulations. 

3.  In  §  144.102,  paragraph  (d)  is  added 
to  read  as  follows: 

§144.102    Scope  and  applicablltty. 

***** 

(d)  Provisions  relating  to  HCFA 
enforcement  of  one  or  more  provisions 
of  part  146  or  the  requirements  of  part 
148,  or  both,  are  contained  in  part  150 
of  this  subchapter. 

4.  In  §  144.103,  the  title,  the 
introductory  text,  and  the  definition  of 
non-Federal  governmental  plan  are 
revised  and  a  definition  of  "HCFA"  is . 
added  to  read  as  follows: 

§144.103    Definitions. 

For  purposes  of  parts  146  (group 
market),  148  (individual  market),  and 
150  (enforcement)  of  this  subchapter, 
the  following  definitions  apply  unless 
otherwise  provided: 
***** 

HCFA  means  the  Health  Care 
Financing  Administration. 

*      '  *        *        *        * 

Non-Federal  governmental  plan 
means  a  governmental  plan  established 
or  maintained  for  its  employees  by  the 
government  of  any  State  or  political 


subdivision  thereof,  or  by  any  agency  or 
instrumentality  of  either. 


PART  146— [AMENDED] 

B.  Part  146  is  amended  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  2701  through  2723,  2791, 
and  2792  of  the  PHS  Act,  42  U.S.C.  300gg 
through  300gg-63,  300gg-91,  and  300gg-92. 

§146.180    [Amended] 

2.  The  cross-reference  in 
§  146.180(i)(2)  to 

"§  146.184(d)(7)(iii)(B)"  is  revised  to 
read  "§  150.341(a)(2)." 

3.  The  cross-reference  in 

§  146.180(i){3)  to  "§  146.184"  is  revised 
to  read  "part  150  of  this  subchapter." 

§146.184    [Removed] 

4.  Section  146.184  is  removed. 

PART  148— {AMENDED] 

C.  Part  148  is  amended  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  2741  through  2763,  2791, 
and  2792  of  the  Public  Health  Service  Act  (42 
U.S.C.  300gg-41  through  300gg-63,  300gg- 
91.  and-300gg-92). 

§§148.200  and  148.202    [Removed] 

2.  Sections  148.200  and  148.202  are    . 
removed. 

D.  Part  150  is  added  to  read  as 
follows: 

PART  150— HCFA  ENFORCEMENT  IN 
GROUP  AND  INDIVIDUAL  INSURANCE 
MARKETS 

Subpart  A — General  Provisions 

Sec. 

150.101    Basis  and  scope. 

150.103    Definitions. 

Subpart  B — HCFA  Enforcement  Processes 
For  Determining  Whether  States  Are  Falling 
to  Substantially  Enforce  HIPAA 
Requirements 

Sec. 

150.201     State  enforcement. 

150.203    Circumstances  requiring  HCFA 

enforcement. 
150.205    Sources  of  information  triggering 

an  investigation  of  State  enforcement. 
150.207    Procedure  for  determining  that  a 

State  fails  to  substantially  enforce 

HIPAA  requirements. 
150.209    Verification  of  exhaustion  of 

remedies  and  contact  with  State  officials. 
150.211     Notice  to  the  State. 
150.213    Form  and  content  of  notice. 
150.215    Extension  for  good  cause. 
150.217    Preliminary  determination. 
150.219    Final  determination. 
150.221    Transition  to  State  enforcement. 
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Subpart  C-MCFA  EnforoMnant  WMh 
RMfMCt  to  Issuers  and  Non-Fsdaral 
Govammantai  Plana— Civil  lAonay  Panaltias 

150.301    General  rule  regarding  the 

imposition  of  civil  money  penalties. 
150.303    Basis  for  initiating  an  investigation 

of  a  potential  violation. 
150.305    Determination  of  entity  liable  for 

civil  money  penalty. 
150.307    Notice  to  responsible  entities. 
150.309    Request  for  extension. 
150.311    Responses  to  allegations  of 

noncompliance. 
150.31S    Market  conduct  examinations. 
150.315    Amount  of  penalty — General. 
150.317    Factors  HCFA  uses  to  determine 

the  amount  of  penalty. 
150.319    Determining  the  amount  of  the 

penalty — mitigating  circumstances. 
150.321    Determining  the  amount  of 

penalty — aggravating  circumstances. 
150,323    netermining  the  amount  of 

penalty — other  matters  as  justice  may 

require. 
150.325    Settlement  authority. 
150.341    Limitations  on  penalties. 
1 50. 343    Notice  of  proposed  penalty. 
150.345    Appeal  of  proposed  penalty. 
150.347    Failure  to  request  a  hearing. 
Appendix  A  to  Subpart  C  of  Part  150 — 

Ejcamples  of  Violations 

Subpart  D— Admlnlatratlva  Haaringa 

150.401    DeHnitions. 
150.403    Scope  of  ALJ's  authority. 
150.405    Filing  of  request  for  hearing. 
150.407    Form  and  content  of  request  for 

hearing. 
150.409    Amendment  of  notice  of 

assessment  or  request  for  hearing. 
150.411    Dismissal  of  request  for  hearing. 

Settlement. 

Intervention. 

Issues  to  be  heard  and  decided  by 


150.413 
150.415 
150.417 
ALJ. 
150.419 
150.421 
150.423 
150.425 
150.427 
150.429 


Forms  of  hearing. 

Appearance  of  counsel. 

Communications  with  the  ALJ. 

Motions. 

Form  and  service  of  submissions. 

Computation  of  time  and 
extensions  of  time. 
150.431    Acknowledgment  of  request  for 

hearing. 
150.435    Kscovery. 
150.437    Submission  ofbriefs  and  proposed 

hearing  exhibits. 
150.439    Effect  of  submission  of  proposed 

hearing  exhibits. 
150.441    Prehearing  conferences. 
1 50.443    Standard  of  proof. 
150.445    Evidence. 
150.447    The  record. 
150.449    Cost  of  transcripts. 
150.451     Posthearing  briefs. 
150.453    ALJ  decision. 
150.455    Sanctions. 
150.457    Review  by  Administrator. 
150.459    Judicial  review. 
150.461    Failure  to  pay  assessment. 
150.463    Final  order  not  subject  to  review. 
150.465    Collection  and  use  of  penalty 
funds. 
Authority:  Sec*.  2701  through  2763,  2791. 
and  2792  of  the  PHS  Act  (42  U.S.C.  300gg 
through  300gg-63.  300gg-91.  and  300gg-g2). 


Subpart  A— Gertaral  Proviaiona 

f  150.101    Baals  and  scope. 

(a)  Basis.  HCFA's  enforcement 
authority  under  sections  2722  and  2761 
of  the  PHS  Act  and  its  rulemaking 
authority  under  section  2792  of  the  PHS 
Act  provide  the  basis  for  issuing 
regulations  under  this  part  150. 

(b)  Scope — (1)  Enforcement  with 
respect  to  group  heath  plans.  The 
provisions  of  title  XXVII  of  the  PHS  Act 
that  apply  to  gmup  health  plans  that  are 
non-Federal  governmental  plans  are 
enforced  by  HCFA  using  the  procedures 
described  in  §  150.301  et  seq. 

(2)  Enforcement  with  respect  to  hecdth 
insurance  issuers.  The  States  have 
primary  enforcement  authority  with 
respect  to  the  requirements  of  title 
XXVn  of  the  PHS  Act  that  apply  to 
health  instuance  issuers  offering 
coverage  in  the  group  or  individual 
health  insurance  market.  If  HCFA 
determines  under  subpart  B  of  this  part 
that  a  State  is  not  substantially 
enforcing  title  XXVn  of  the  PHS  Act. 
including  the  implementing  regulations 
in  part  146  and  part  148  of  this 
subchapter,  HCFA  enforces  them  tmder 
subpart  C  of  this  part. 


S  150.103 

The  definitions  that  appear  in  part 
144  of  this  subchapter  apply  to  this  part 
150,  unless  stated  otherwise.  As  used  in 
this  part: 

Amendment,  endorsement,  or  rider 
means  a  dociunent  that  modifies  or 
changes  the  terms  or  benefits  of  an 
individual  policy,  group  policy,  or 
certificate  of  insurance. 

Application  means  a  signed  statement 
of  facts  by  a  potential  insured  that  an 
issuer  uses  as  a  basis  for  its  decision 
whether,  and  on  what  basis  to  insure  an 
individual,  or  to  issue  a  certificate  of 
insurance,  or  that  a  non-Federal 
governmental  health  plan  uses  as  a  basis 
for  a  decision  whether  to  enroll  an 
individual  under  the  plan. 

Certificate  of  insurance  means  the 
dociunent  issued  to  a  person  or  entity 
covered  under  an  insiuance  policy 
issued  to  a  group  health  plan  or  an 
association  or  trust  that  stunmarizes  the 
benefits  and  principal  provisions  of  the 
policy. 

Complaint  means  any  expression, 
written  or  oral,  indicating  a  potential 
denial  of  any  right  or  protection 
contained  in  HIPAA  reqtiirements 
(whether  ultimately  justified  or  not)  by 
an  individual,  a  personal  representative 
or  other  entity  acting  on  behalf  of  an 
individual,  or  any  entity  that  believes 
such  a  right  is  being  or  has  been  denied 
an  individual. 


Group  health  insurance  policy  or 
group  policy  means  the  legal  dociunent 
or  contract  issued  by  an  issuer  to  a  plan 
sponsor  with  respect  to  a  group  health 
plan  (including  a  plan  that  is  a  non- 
Federal  govenunental  plan)  that 
contains  the  conditions  and  terms  of  the 
insurance  that  covers  the  group. 

HIPAA  requirements  means  the 
requirements  of  tide  XXVn  of  the  PHS 
Act  and  its  implementing  regulations  in 
parts  146  and  148  of  this  subchapter. 

Individual  health  insurance  policy  or 
individual  policy  means  the  legal 
document  or  contract  issued  by  the 
issuer  to  an  individual  that  contains  the 
conditions  and  terms  of  the  insurance. 
Any  association  or  trust  arrangement 
that  is  not  a  group  health  plan  as 
definwH  in  §  144.10,1  of  thi.s  .subchapter 
or  does  not  provide  coverage  in 
coimection  with  one  or  more  group 
health  plans  is  individual  coverage 
subject  to  the  requirements  of  part  148 
of  this  subchapter.  The  term  "individual 
health  insurance  policy"  includes  a 
policy  that  is 

(1)  Issued  to  an  association  that  makes 
coverage  available  to  individuals  other 
than  in  connection  with  one  or  more 
group  health  plans;  or 

(2)  Administered,  or  placed  in  a  trust, 
and  is  not  sold  in  connection  with  a 
group  health  plan  subject  to  the 
provisions  of  part  146  of  this 
subchapter. 

Plan  document  means  the  legal 
dociunent  that  provides  the  terms  of  the 
plan  to  individuals  covered  under  a 
group  health  plan,  such  as  a  non- 
Federal  governmental  health  plan. 

State  law  means  all  laws,  decisions, 
rules,  regulations,  or  other  State  action 
having  the  effect  of  law,  of  any  State  as 
defined  in  §  144.103  of  this  subchapter. 
A  law  of  the  United  States  applicable  to 
the  District  of  Columbia  is  treated  as  a 
State  law  rather  than  a  law  of  the  United 
States. 

Subpart  B— HCFA  Enfforeament 
Procaaaaa  for  Dalarmlning  Whether 
Stataa  Are  FaiHng  to  Subatantially 
Enforce  HIPAA  Requirementa 

§  150.201    Stale  enforcement 

Except  as  provided  in  subpart  C  of 
this  part,  eadi  State  enforces  HIPAA 
requirements  with  respect  to  health 
insurance  issuers  that  issue,  sell,  renew, 
or  offer  health  insurance  coverage  in  the 
State. 

§  1 50.203    Cifcumatancea  requiring  HCFA 
anforcamenL 

HCFA  enforces  HIPAA  requirements 
to  the  extent  warranted  (as  determined 
by  HCFA)  in  any  of  the  following 
circiunstances: 


basis  tl  lilt  tl 
ofaHIIAA 


m  that  makes 
duals  other 
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(a)  Notification  by  State.  A  State 
notifie|s  HCFA  that  it  has  not  enacted 
legislation  to  enforce  or  that  it  is  not 
otherwise  enforcing  HIPAA 
requirements. 

(b)  Qktermination  by  HCFA.  If  HCFA 
receiv^f  or  obtains  information  that  a 
State  i^y  not  be  substantially  enforcing 
HDPAA^requirements,  it  may  initiate  the 
procesBJ  described  in  this  subchapter  to 
detemiiQe  whether  the  State  is  failing  to 
substantially  enforce  these 
requiretnents. 

(c)  Special  rule  for  guaranteed 
availamity  in  the  individual  market.  If 
a  State  has  notified  HCFA  that  it  is 
impleibenting  an  acceptable  alternative 
mechaiiism  in  accordance  with 

§  148. lis  of  this  subchapter  instead  of 
complying  with  the  guaranteed 
availability  requirements  of  §  148.120, 
HCFA 'a  determination  focuses  on  the 
followttig: 

(1)  whether  the  State's  mechanism 
meets  the  requirements  for  an 
acceptable  alternative  mechanism. 

(2)  \Vhether  the  State  is  implementing 
the  ac<i0ptable  alternative  mechanism. 

(d)  Consequence  of  a  State  not 
impleijienting  an  alternative 
mechcaiism.  If  a  State  is  not 
implemienting  an  acceptable  alternative 
mechanism,  HCFA  determines  whether 
the  StijtB  is  substantially  enforcing  the 
requirements  of  §§  148.101  through 
148.12|Bi  and  §  148.170  of  this 
subch^^ter. 

S150.2t»  Sources  of  information 
triggwl^  an  investigation  of  State 
eiiforc#iiienL 

Information  that  may  trigger  an 
investigation  of  State  enforcement 
includes,  but  is  not  limited  to.  any  of 
the  following: 

(a)  A  complaint  received  by  HCFA. 

(b)  hjiformation  learned  during 
informial  contact  between  HCFA  and 
State  ofBcials. 

(c)  A  report  in  the  news  media. 

(d)  Information  firom  the  governors 
and  co^iunissioners  of  insurance  of  the 
variou$  (States  regarding  the  status  of 
their  e^orcement  of  HffAA 
requirements. 

(e)  Information  obtained  diiring 
periodic  review  of  State  health  care 
legislafibn.  HCFA  may  review  State 
health  care  and  insurance  legislation 
and  regulations  to  determine  whether 
they  ai^: 

(1)  Consistent  with  HIPAA 
requiniments. 

(2)  Ndt  pre-empted  as  provided  in 
§  146.143  (relating  to  group  market 
provisions)  and  §  148.120  (relating  to 
indivicitial  market  requirements)  on  the 
basis  tl|iat  they  prevent  the  application 
of  a  Hlt^AA  requirement. 


(!)  Any  other  information  that 
indicates  a  possible  foilure  to 
substantially  enforce. 

§  1 50.207    Procedure  for  determining  that  a 
State  fails  to  suiMtantiaily  enforce^iPAA 
requirements. 

Sections  150.209  through  150.219 
describe  the  procedures  HCFA  follows 
to  determine  whether  a  State  is 
substantially  enforcing  HIPAA 
requirements. 

§150.209    Verification  of  exhaustion  of 
remedies  and  contact  writh  State  officials. 

If  HCFA  receives  a  complaint  or  other 
information  indicating  that  a  State  is 
failing  to  enforce  HIPAA  requirements, 
HCFA  assesses  whether  the  affected 
individual  or  entity  has  made 
reasonable  efforts  to  exhaust  available 
State  remedies.  As  part  of  its 
assessment,  HCFA  may  contact  State 
officials  regarding  the  questions  raised. 

§150.211    Notice  to  the  State. 

If  HCFA  is  satisfied  that  there  is  a 
reasonable  question  whether  there  has 
been  a  failure  to  substantially  enforce 
HIPAA  requirements,  HCFA  sends,  in 
writing,  the  notice  described  in 
§  150.213  of  this  part,  to  the  following 
State  officials: 

(a)  The  governor  or  chief  executive 
officer  of  the  State. 

(b)  The  insurance  commissioner  or 
chief  insurance  regulatory  official. 

(c)  If  the  alleged  failure  involves 
HMOs,  the  official  responsible  for 
regulating  HMOs  if  different  from  the 
official  listed  in  paragraph  (b)  of  this 
section. 

§  150.213    Form  and  content  of  notice. 

The  notice  provided  to  the  State  is  in 
writing  and  does  the  following: 

(a)  Identifies  the  HIPAA  requirement 
or  requirements  that  have  allegedly  not 
been  substantially  enforced. 

(b)  Describes  the  factual  basis  for  the 
allegation  of  a  failiire  or  failures  to 
enforce  HIPAA  requirements. 

(c)  Explains  that  the  consequence  of  a 
State's  failure  to  substantially  enforce 
HIPAA  requirements  is  that  HCFA 
«iforces  them. 

(d)  Advises  the  State  that  it  has  30 
days  from  the  date  of  the  notice  to 
respond,  unless  the  time  for  response  is 
extended  as  described  in  §  150.215  of 
this  subpart.  The  State's  response 
should  include  any  information  that  the 
State  wishes  HCFA  to  consider  in 
making  the  preliminary  determination 
described  in  §  150.217. 

§  1 50.21 5    Extension  for  good  cause. 

HCFA  may  extend,  for  good  cause,  the 
time  the  State  has  for  responding  to  the 
notice  described  in  §  150.213  of  this 


subpart.  Examples  of  good  cause 
include  an  agreement  between  HCFA 
and  the  State  that  there  should  be  a 
public  hearing  on  the  State's 
enforcement,  or  evidence  that  the  State 
is  undertaking  expedited  enforcement 
activities. 

§  1 50.21 7    Preliminary  determination. 

If,  at  the  end  of  the  30-day  period  (and 
any  extension),  the  State  has  not 
established  to  HCFA's  satisfaction  that  it 
is  substantially  enforcing  the  HIPAA 
requirements  described  in  the  notice. 
HCFA  takes  the  following  actions: 

(a)  Consults  with  the  appropriate 
State  officials  identified  in  §  150.211  (or 
their  designees). 

(b)  Notffies  the  State  of  HCFA's 
prelluiiuary  deieruiiuuLiuu  that  the  State 
has  failed  to  substantially  enforce  the 
requirements  and  that  the  failure  is 
continuing. 

(c)  Permits  the  State  a  reasonable 
opportunity  to  show  evidence  of 
substantial  enforcement. 

§150.219    Rnal  determination. 

If,  after  providing  notice  and  a 
reasonable  opportunity  for  the  State  to 
show  that  it  has  corrected  any  failure  to 
substantially  enforce,  HCFA  finds  that 
the  failure  to  substantially  enforce  has 
not  been  corrected,  it  will  send  the  State 
a  written  notice  of  its  final 
determination.  The  notice  includes  the 
following: 

(a)  Identification  of  the  HIPAA 
requirements  that  HCFA  is  enforcing. 

0))  The  effective  date  of  HCFA's 
enforcement. 

§  1 50.221    Transition  to  State  enforcement 

(a)  If  HCFA  determines  that  a  State  for 
which  it  has  assumed  enforcement 
authority  has  enacted  and  implemented 
legislation  to  enforce  HIPAA 
requirements  and  also  determines  that  it 
is  appropriate  to  retiim  enforcement 
authority  to  the  State,  HCFA  will  enter 
into  discussions  with  State  officials  to 
ensiue  that  a  transition  is  effected  with 
respect  to  the  following: 

(1)  Consumer  complaints  and 
inquiries. 

(2)  Instructions  to  issuers. 

(3)  Any  other  pertinent  aspect  of 
operations. 

(b)  HCFA  may  also  negotiate  a  process 
to  ensure  that,  to  the  extent  practicable, 
and  as  permitted  by  law,  its  records 
documenting  issuer  compliance  and 
other  relevant  areas  of  HCFA's 
enforcement  operations  are  made 
available  for  incorporation  into  the 
records  of  the  State  regulatory  authority 
that  will  assume  enforcement 
responsibility. 
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Subpart  C— HCFA  Enforcement  With 
RMfMct  to  Issuers  and  Non-Federal 
Govmmental  Plans— Civil  Money 
Penalties 

f  150.301    GeiMrai  rule  ragarding  the 
impositiofi  of  civil  monay  penalties. 

If  any  health  insurance  issuer  that  is 
subject  to  HCFA's  enforcement 
authority  under  §  150.101(b)(2),  or  any 
non-Federal  governmental  plan  (or 
employer  that  sponsors  a  non-Federal 
governmental  plan)  that  is  subject  to  i 
HCFA's  enforcement  authority  under 
§  150.101(b)(1),  fails  to  comply  with 
HIPAA  requirements,  it  may  be  subject 
to  a  civil  money  penalty  as  described  in 
this  subpart. 

f  150.303    Baetoforinlliatingan 
inveetigetion  of  a  potantiai  vioialion. 

(a)  Information.  Any  information  that 
indicates  that  any  issuer  may  be  Ruling 
to  meet  the  HIPAA  requirements  or  that 
any  non-Federal  governmental  plan  that 
is  a  group  health  plan  as  defined  in 
section  2791(a)(1)  of  the  PHS  Act  and  45 
CFR  §  144.103  may  be  failing  to  meet  an 
applicable  HIPAA  requirement,  may 
warrant  an  investigation.  HCFA  may 
consider,  but  is  not  limited  to,  the 
following  sources  or  types  of 
information: 

(1)  Complaints. 

(2)  Reports  from  State  insurance 
departments,  the  National  Association 
of  Insurance  Commissioners,  and  other 
Federal  and  State  agencies. 

(3)  Any  other  information  that 
indicates  potential  noncompliance  with 
HIPAA  requirements. 

(b)  Who  may  file  a  complaint.  Any 
entity  or  individual,  or  any  entity  or 
personal  representative  acting  on  that 
individual's  behalf,  may  file  a  complaint 
with  HCFA  if  he  or  she  believes  that  a 
right  to  which  the  aggrieved  person  is 
entitled  under  HIPAA  requirements  is 
being,  or  has  been,  denied  or  abridged 
as  a  result  of  any  action  or  failure  to  act 
on  the  part  of  an  issuer  or  other 
responsible  entity  as  defined  in 

§  150.305. 

(c)  Where  a  complaint  should  be 
directed.  A  complaint  may  be  directed 
to  any  HCFA  regional  office. 

1150.306    Datarmination  of  entity  Habla  for 
dvll  money  penalty. 

If  a  failure  to  comply  is  established 
under  this  Part,  the  responsible  entity, 
as  determined  under  this  section,  is 
liable  for  any  civil  money  penalty 
imposed. 

(a)  Health  insurance  issuer  is 
responsible  entity— (1)  Group  health 
insurance  policy.  To  the  extent  a  group 
health  insurance  policy  issued,  sold, 
renewed,  or  offered  to  a  private  plan 


sponsor  or  a  non-Federal  governmental 
plan  sponsor  is  subject  to  applicable 
HIPAA  requirements,  a  health  insurance 
issuer  is  subject  to  a  civil  money 
penalty,  irrespective  of  whether  a  civil 
money  penalty  is  imposed  under 
paragraphs  (b)  or  (c)  of  this  section,  if 
the  policy  itself  or  the  manner  in  which 
the  policy  is  marketed  or  administered 
fails  to  comply  with  an  applicable 
HIPAA  requirement. 

(2)  Individual  health  insurance  policy. 
To  the  extent  an  individual  health 
insurance  policy  is  subject  to  an 
applicable  HIPAA  requirement,  a  health 
insurance  issuer  is  subject  to  a  civil 
money  penalty  if  the  policy  itself,  or  the 
manner  in  wbdch  the  policy  is  marketed 
or  administered,  violates  any  applicable 
HIPAA  requirement. 

(b)  Non-Federal  governmental  plan  is 
responsible  entity.  (1)  Basic  rule.  If  a 
non-Federal  governmental  plan  is 
sponsored  by  two  or  more  employers 
and  fails  to  comply  with  an  applicable 
HIPAA  requirement,  the  plan  is  subject 
to  a  dvil  money  penalty,  irrespective  of 
whether  a  civil  money  penalty  is 
imposed  under  paragraph  (a)  of  this 
section.  The  plan  is  the  responsible 
entity  irrespective  of  whether  the  plan 
is  administered  by  a  health  insurance 
issuer,  an  employer  sponsoring  the  plan, 
or  a  third-party  administrator. 

(2)  Exception.  In  the  case  of  a  non- 
Federal  governmental  plan  that  is  not 
provided  through  health  insurance 
coverage,  this  paragraph  (b)  does  not 
apply  to  the  extent  that  the  non-Federal 
governmental  employers  have  elected 
under  §  146.180  to  exempt  the  plan  fit)m 
applicable  HIPAA  requirements. 

(c)  Employer  is  responsible  entity.  (1) 
Basic  rule.  U  a  non-Federal 
governmental  plan  is  sponsored  by  a 
single  employer  and  foils  to  comply 
with  an  applicable  HIPAA  requirement, 
the  employer  is  subject  to  a  civil  money 
penalty,  irrespective  of  whether  a  civil 
money  penalty  is  imposed  under 
paragraph  (a)  of  this  section.  The 
employer  is  the  responsible  entity 
irrespective  of  whether  the  plan  is 
administered  by  a  health  insurance 
issuer,  the  employer,  or  a  third-party 
administrator. 

(2)  Exception.  In  the  case  of  a  non- 
Federal  governmental  plan  that  is  not 
provided  through  health  insurance 
coverage,  this  paragraph  (c)  does  not 
apply  to  the  extent  the  non-Federal 
governmental  employer  has  elected 
under  §  146.180  to  exempt  the  plan  from 
applicable  HIPAA  requirements. 

(d)  Actions  or  inactions  of  agent.  A 
principal  is  liable  for  penalties  assessed 
for  the  actions  or  inactions  of  its  agent. 


§150.307    Notica  to  responsible  entitiaa. 

If  an  investigation  imder  §  150.303 
indicates  a  potential  Violation,  HCFA 
provides  written  notice  to  the 
responsible  entity  or  entities  identified 
under  §  150.305.  The  notice  does  the 
following: 

(a)  Describes  the  substance  of  any 
complaint  or  other  information.  (See 
Appendix  A  to  this  subpart  for 
examples  of  violations.) 

(b)  Provides  30  days  from  the  date  of 
the  notice  for  the  responsible  entity  or 
entities  to  respond  with  additional 
information,  including  docmnentation 
of  compliance  as  described  in  §  150.311. 

(c)  States  that  a  civil  money  penalty 
may  be  assessed.  . 

f  1 50.300    Requeat  for  extenakm. 

In  circumstances  in  which  an  entity 
cannot  prepare  a  response  to  HCFA 
within  the  30  days  provided  in  the 
notice,  the  entity  may  make  a  written 
request  for  an  extension  from  HCFA 
detailing  the  reason  for  the  extension 
request  and  showing  good  cause.  If 
HCFA  grants  the  extension,  the 
responsible  entity  must  respond  to  the 
notice  within  the  time  frame  specified 
in  HCFA's  letter  granting  the  extension 
of  time.  Failure  to  respond  within  30 
days,  or  within  the  extended  time  frame, 
may  result  in  HCFA's  imposition  of  a 
civil  money  penalty  based  upon  the 
complaint  or  other  infr>rmation  alleging 
or  indicating  a  violation  of  HIPAA 
requirements. 

f  150.311    Reeponaea  to  allegetiona  of 


In  determining  whether  to  impose  a 
civil  money  penalty,  HCFA  reviews  and 
considers  doc\mientation  provided  in 
any  complaint  or  other  information,  as 
well  as  any  additional  information 
provided  by  the  responsible  entity  to 
demonstrate  that  it  has  complied  with 
HIPAA  requirements.  The  following  are 
examples  of  documentation  that  a 
potential  responsible  entity  may  submit 
for  HCFA's  consideration  in 
determining  whether  a  civil  money 
penalty  should  be  assessed  and  the 
amount  of  any  civil  money  penalty: 

(a)  Any  individual  policy,  group 
policy,  certificate  of  insurance, 
application,  rider,  amendment, 
endorsement,  certificate  of  creditable 
coverage,  advertising  material,  or  any 
other  documents  if  those  documents 
form  the  basis  of  a  complaint  or 
allegation  of  noncompliance,  or  the 
basis  for  the  responsible  entity  to  refute 
the  complaint  or  allegation. 

(b)  Any  other  evidence  that  refutes  an 
alleged  noncompliance. 
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(c;  ividence  that  the  entity  did  not 
kno\)i,  and  exercising  due  diligence 
coiU  i  not  have  known,  of  the  violation. 

(d  bocumentation  that  the  policies, 
certificates  of  insurance,  or  non-Federal 
govepfunental  plan  documents  have 
beenl  fended  to  comply  with  HIPAA 
requitements  either  by  revision  of  the 
contracts  or  by  the  development  of 
rideis,  amendments,  or  endorsements. 

(e)j  pocxunentation  of  the  entity's 
issu^i^ce  of  conforming  policies, 
certincates  of  insurance,  plan 
docupiients,  or  amendments  to 
poli(j]^holders  or  certificate  holders 
befoBe  the  issuance  of  the  notice  of 
intent  to  assess  a  penalty  described  in 
§  150.307. 

(f)  Evidence  documenting  the 
development  and  implementation  of 
interbal  policies  and  procedures  by  an 
issuer^  or  non-Federal  governmental 
health  plan  or  employer,  to  ensure 
comi^liance  with  HIPAA  requirements. 
Thospi  policies  and  procedures  may 
include  or  consist  of  a  voluntary 
compliance  program.  Any  such  program 
should  do  the  following: 

(l)iBffectively  articulate  and 
demdftstrate  the  fundamental  mission  of 
compliance  and  the  issuer's,  or  non- 
Federal  governmental  health  plan's  or 
employer's,  commitment  to  the 
compliance  process. 

(2)  Include  the  name  of  the  individual 
in  the  organization  responsible  for 
comp|liance. 

(3)  [  aclude  an  effective  monitoring 
systeii  to  identify  practices  that  do  not 
comply  with  HIPAA  requirements  and 
to  protide  reasonable  assurance  that 
fraud,  abuse,  and  systemic  errors  are 
detected  in  a  timely  manner. 

(4)  Address  procedures  to  improve 
internal  policies  when  noncompliant 
practiides  are  identified. 

(g)  Evidence  documenting  the  entity's 
record  iof  previous  compliance  with 
HIPAA  requirements. 

S1So4^3    Marks!  oonduct  examinations. 

(a)  Definition.  A  market  conduct 
examination  means  the  examination  of 
health  insurance  operations  of  an  issuer, 
or  thei  Operation  of  a  non-Federal 
govern  mental  plan,  involving  the  review 
of  one  jf  more  (or  a  combination)  of  a 
respoa  Jible  entity's  business  or 
operaplonal  affairs,  or  both,  to  verify 
compuhnce  with  HIPAA  requirements. 

(b)  general.  If,  based  on  the 
infomkation  described  in  §  150.303, 
HCFA  ^ds  evidence  that  a  specific  - 
entity  ji^ay  be  in  violation  of  a  HIPAA 
requir^ent,  HCFA  may  initiate  a 
marke|t|conduct  examination  to 
detenaine  whether  the  entity  is  out  of 
compliance.  HCFA  may  conduct  the 
examiniations  either  at  the  site  of  the 


issuer  or  other  responsible  entity  or  a 
site  HCFA  selects.  When  HCFA  selects 
a  site,  it  may  direct  the  issuer  or  other 
responsible  entity  to  forward  any 
dociunentation  HCFA  considers 
relevant  for  purposes  of  the  examination 
to  that  site. 

(c)  Appointment  of  examiners.  When 
HCFA  identifies  an  issue  that  warrants 
investigation,  HCFA  will  appoint  one  or 
more  examiners  to  perform  the 
examination  and  instruct  them  as  to  the 
scope  of  the  examination. 

(d)  Appointment  of  professionals  and 
specialists.  When  conducting  an 
examination  under  this  part,  HCFA  may 
retain  attorneys,  independent  actuaries, 
independent  market  conduct  examiners, 
or  other  professionals  and  specialists  as 
examiners. 

(e)  Report  of  market  conduct 
examination.  (1)  HCFA  review.  When 
HCFA  receives  a  report,  it  will  review 
the  report,  together  with  the 
examination  work  papers  and  any  other 
relevant  information,  and  prepare  a  final 
report.  The  final  examination  report  will 
be  provided  to  the  issuer  or  other 
responsible  entity. 

(2)  Response  from  issuer  or  other 
responsible  entity.  With  respect  to  each 
examination  issue  identified  in  the 
report,  the  issuer  or  other  responsible 
entity  may: 

(i)  Concur  with  HCFA's  position(s)  as 
outlined  in  the  report,  explaining  the 
plan  of  correction  to  be  implemented. 

(ii)  Dispute  HCFA's  position{s). 
clearly  outlining  the  basis  for  its  dispute 
and  submitting  illustrative  examples 
where  appropriate. 

(3)  HCFA's  reply  to  a  response  from 
an  issuer  or  other  responsible  entity. 
Upon  receipt  of  a  response  from  the 
issuer  or  other  responsible  entity,  HCFA 
will  provide  a  letter  containing  its  reply 
to  each  examination  issue.  HCFA's  reply 
will  consist  of  one  of  the  following: 

(i)  Concurrence  with  the  issuer's  or 
non-Federal  governmental  plan's 
position. 

(ii)  Approval  of  the  issuer's  or  non- 
Federal  governmental  plan's  proposed 
plan  of  correction. 
°  (iii)  Conditional  approval  of  the 
issuer's  or  non-Federal  governmental 
plan's  proposed  plan  of  correction, 
which  will  include  any  modifications 
HCFA  requires. 

(iv)  Notice  to  the  issuer  or  non- 
Federal  governmental  plan  that  there 
exists  a  potential  violation  of  HIPAA 
requirements. 

f  150.315    Amount  of  panatty— General. 

A  civil  money  penalty  for  each 
violation  of  42  U.S.C.  300gg  et  seq.  may 
not  exceed  $100  for  each  day,  for  each 
responsible  entity,  for  each  individual 


affected  by  the  violation.  Penalties 
imposed  under  this  part  are  in  addition 
to  any  other  penalties  prescribed  or 
allowed  by  law.     - 

SI 50.31 7    Factors  HCFA  uaas  to  dstennlna 
the  amount  of  penalty. 

In  determining  the  amoimt  of  any 
penalty,  HCFA  takes  into  account  the 
following: 

(a)  The  entity's  previous  record  of 
compliance.  This  may  include  any  of 
the  following: 

(1)  Any  history  of  prior  violations  by 
the  responsible  entity,  including 
whether,  at  any  time  before 
determination  of  the  currenr  violation  or 
violations,  HCFA  or  any  State  found  the 
responsible  entity  liable  for  civil  or 
administrative  sanctions  in  couuection 
with  a  violation  of  HIPAA  requirements. 

(2)  Dociunentation  that  the 
responsible  entity  has  submitted  its 
policy  forms  to  HCFA  for  compliance 
review. 

(3)  Evidence  that  the  responsible 
entity  has  never  had  a  complaint  for 
noncompliance  with  HIPAA 
requirements  filed  with  a  State  or 
HCFA. 

(4)  Such  other  factors  as  justice  may 
require. 

(b)  The  gravity  of  the  violation.  This 
may  include  any  of  the  following: 

(1)  The  frequency  of  the  violation, 
taking  into  consideration  whether  any 
violation  is  an  isolated  occurrence, 
represents  a  pattern,  or  is  widespread. 

(2)  The  level  of  financial  and  other 
impacts  on  affected  individuals. 

(3)  Other  factors  as  justice  may 
require. 

S 1 50. 31 9    Dstsrmining  the  smount  of  tfie 
panatty— mitigating  circumstancss. 

For  every  violation  subject  to  a  civil 
money  penalty,  if  there  are  substantial 
or  several  mitigating  circumstances,  the 
aggregate  amount  of  the  penalty  is  set  at 
an  amotmt  sufficienUy  below  the 
maximum  permitted  by  §  150.315  to 
reflect  that  fact.  As  guidelines  for  taking 
into  account  the  factors  listed  in 
§  150.317,  HCFA  considers  the 
following: 

(a)  Record  of  prior  compliance.  It 
should  be  considered  a  mitigating 
circumstance  if  the  responsible  entity       "' 
has  done  any  of  the  following: 

(1)  Before  receipt  of  the  notice  issued 
under  §  150.307,  implemented  and 
followed  a  compliance  plan  as 
described  ii  §  150.31  l(fl. 

(2)  Had  no  previous  complaints 
against  it  for  noncompliance. 

(b)  Gravity  of  the  violation(s).  It 
should  be  considered  a  mitigating 
circumstance  if  the  responsible  entity 
has  done  any  of  the  following: 
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(1)  Made  adjustments  to  its  business 
practices  to  come  into  compliance  with 
HIPAA  requirements  so  that  the 
following  occiu: 

(i)  All  employers,  employees, 
individuals  and  non-Fedeial 
governmental  entities  are  identiJied  that 
are  or  were  issued  any  policy,  certificate 
of  insurance  or  plan  document,  or  any 
form  used  in  connection  therewith  that 
failed  to  comply. 

(ii)  All  employers,  employees, 
individuals,  and  non-Fedeial 
governmental  plans  are  identified  that 
were  denied  coverage  or  were  denied  a 
right  provided  under  HIPAA 
requirements. 

(iii)  Each  employer,  employee, 
individual,  or  non-Federal 
governmental  plan  adversely  affected  by 
the  violation  has  been,  for  example, 
ofiiered  coverage  or  provided  a 
certificate  of  caeditable  coverage  in  a 
manner  that  complies  with  HIPAA 
requirements  that  were  violated  so  that, 
to  the  extent  practicable,  that  employer, 
employee,  individual,  or  non-Federal 
governmental  entity  is  in  the  same 
position  that  he,  she,  or  it  would  have 
been  in  had  the  violation  not  occurred. 

(iv)  The  adjustments  are  completed  in 
a  timely  manner. 

(2)  Discovered  areas  of 
noncompliance  without  notice  from 
HCFA  and  voluntarily  reported  that 
noncompliance,  provided  that  the 
responsible  entity  submits  the 
following: 

(1)  Documentation  verifying  that  the 
rights  and  protections  of  all  individuals 
adversely  affected  by  the 
noncompliance  have  been  restored;  and 

(ii)  A  plan  of  correction  to  prevent 
future  similar  violations. 

(3)  Demonstrated  that  the  violation  is 
an  isolated  occiurence. 

(4)  Demonstrated  that  the  financial 
and  other  impacts  on  affected 
individuals  is  negligible  or  nonexistent. 

(5)  Demonstrated  that  the 
noncompliance  is  correctable  and  that  a 
high  percentage  of  the  violations  were 
corrected. 

1150.321    Determining  ttMwnount  of 
penalty— aggravating  cireumstances. 

For  every  violation  subject  to  a  civil 
money  penalty,  if  there  are  substantial 
or  several  aggravating  circumstances, 
HCFA  sets  the  aggregate  amoimt  of  the 
penalty  at  an  amount  sufficiently  clos^ 
to  or  at  the  maximum  permitted  by 
§  150.315  to  reflect  that  fact.  HCFA 
considers  the  following  circiunstances 
to  be  aggravating  circumstaiices: 

(a)  The  frequency  of  violation 
indicates  a  pattern  of  Widespread 
occiurence. 


(b)  The  violation(s)  resulted  in 
significant  financial  and  other  impacts 
on  the  average  affected  individual. 

(c)  The  entity  does  not  provide 
documentation  showing  that 
substantially  all  of  the  violations  were 
corrected. 

§  1 50.323  Dalannining  tlie  amount  of 
penalty— ottier  matters  as  Justice  may 
require. 

HCFA  may  take  into  account  other 
circumstances  of  an  aggravating  or 
mitigating  nature  if,  in  the  interests  of 
justice,  they  require  either  a  reduction 
or  an  increase  of  the  penalty  in  order  to 
assure  the  achievement  of  the  purposes 
of  this  part,  and  if  those  circiunstances 
relate  to  the  entity's  previous  record  of 
compliance  or  the  gravity  of  the 
violation. 

flSO.325    Settlement  authority. 

Nothing  in  §§  150.315  through 
150.323  limits  the  authority  of  HCFA  to 
settle  any  issue  or  case  described  in  the 
notice  fiunished  in  accordance  with 
§  150.307  or  to  compromise  on  any 
penalty  provided  for  in  §§150.315 
through  150.323. 

§  150.341    Umltations  on  penalties. 

(a)  Grcumstances  under  which  a  civil 
money  penalty  is  not  imposed.  HCFA 
does  not  impose  any  civil  money 
penalty  on  any  failure  for  the  period  of 
time  diuing  which  none  of  the 
responsible  entities  knew,  or  exercising 
reasonable  diligence  would  have 
known,  of  the  failiu«.  HCFA  also  does 
not  impose  a  civil  money  penalty  for  the 
period  of  time  after  any  of  the 
responsible  entities  knew,  or  exercising 
reasonable  diligence  would  have  known 
of  the  failure,  if  the  failiue  was  due  to 
reasonable  cause  and  not  due  to  willful 
neglect  and  the  failiue  was  corrected 
within  30  days  of  the  first  day  that  any 
of  the  entities  against  whom  the  penalty 
would  be  imposed  knew,  or  exercising 
reasonable  diligence  would  have 
known,  that  the  failure  existed. 

(b)  Burden  of  establishing  knowledge. 
The  biutlen  is  on  the  responsible  entity 
or  entities  to  establish  to  HCFA's 
satisfaction  that  no  responsible  entity 
knew,  or  exercising  reasonable  diligence 
would  have  known,  that  the  failure 
existed. 

S150.343    Notice  of  proposed  penalty. 

If  HCFA  proposes  to  assess  a  penalty 
in  accordance  with  this  part,  it  delivers 
to  the  responsible  entity,  or  sends  to 
that  entity  by  certified  mail,  return 
receipt  requested,  written  notice  of  its 
intent  to  assess  a  penalty.  The  notice 
includes  the  following: 


(a)  A  description  of  the  HIPAA 
requirements  that  HCFA  has  determined 
that  the  responsible  entity  violated. 

(b)  A  description  of  any  complaint  or 
other  information  upon  which  HCFA 
based  its  determination,  including  the 
basis  for  determining  the  number  of 
affected  individuals  and  the  niunber  of 
days  for  which  the  violations  occurred. 

(c)  The  amount  of  the  proposed 
penalty  as  of  the  date  of  the  notice. 

(d)  Any  circiunstances  described  in 
§§  150.317  throu^  150.323  that  were 
considered  when  determining  the 
amoimt  of  the  proposed  penalty. 

(e)  A  specific  statement  of  the 
responsible  entity's  ridit  to  a  hearing. 

(t)  A  statement  that  railure  to  request 
a  hearing  within  30  days  permits  the 
assessment  of  the  proposed  penalty 
without  right  of  appeal  in  accordance  - 
with  §  150.347. 

1 150.345    Appeal  of  propoeed  penally. 

Any  entity  against  which  HCFA  has 
assessed  a  penalty  may  appeal  that 
penalty  in  accordance  with  §  150.401  et 
seq. 

§150.347    Failure  to  request  a  liearing. 

ff  the  responsible  entity  does  not 
request  a  hearing  within  30  days  of  the 
issuance  of  the  notice  described  in 
§  150.343,  HCFA  may  assess  the 
proposed  civil  money  penalty,  a  less 
severe  penalty,  or  a  more  severe  penalty. 
HCFA  notifies  the  responsible  entity  in 
writing  of  any  penalty  that  has  been 
assessed  and  of  the  means  by  which  the 
responsible  entity  may  satisfy  the 
judgment.  The  responsible  entity  has  no 
right  to  appeal  a  penalty  with  respect  to 
which  it  has  not  requested  a  hearing  in 
accordance  with  §  150.405  imless  the 
responsible  entity  can  show  good  cause, 
as  determined  under  §  150.405(b),  for 
failing  to  timely  exercise  its  right  to  a 
hearing. 

Appendix  A  to  Subpart  C  of  Part  ISO- 
Examples  of  Violations 

This  appendix  lists  actions  in  the  group 
and  individual  markets  for  which  HCFA  may 
impose  civil  money  penalties.  This  list  is  not 
all-inclusive. 

Note  1:  All  cross-references  to  sections  of 
the  Code  of  Federal  Regulations  are  cross- 
references  to  sections  in  parts  144, 146.  or 
148  of  this  subchapter. 

Note  2:  Except  as  otherwise  expressly 
noted,  all  references  to  non-Federal 
governmental  plans  refer  to  non-Federal 
governmental  plans  that  are  not  exempt  from 
HIPAA  requirements  (as  defined  in 
§  150.103)  under  section  2721(b)(2)  of  the 
PHS  Act  and  §  146.180. 

/.  Basis  for  Imposition  of  Civil  Money 
Penalties — Actions  in  the  Group  Market 

a.  Failure  to  comply  with  the  limitations 
on  pre-existing  condition  exclusions 
(§146.111). 
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sections  of 
irecross- 
1, 146,  or 


V  ( lations  of  the  limitations  on  preexisting 
con<8  tion  exclusions,  set  forth  in  §  146.111, 
includes  those  circumstances  in  which  a 
nontfederal  governmental  plan  or  health 
nee  issuer  offering  group  health 
nee  coverage  does  the  following: 
Imposes  a  preexisting  condition 
pion  period  that  exceeds  12  months  or, 
\  case  of  a  late  enrollee,  18  months,  from 
the  ^<irollment  date  (the  first  day  of  coverage 
or  thdfirst  day  of  the  waiting  period,  if  any). 
(2J  Fails  to  reduce  a  pre-existing  condition 
excHipion  period  by  creditable  coverage  as 
pro\|ided  in  §§146.111(aKl)(iii)  and  146.113. 

(31  Imposes  a  pre-existing  condition 
exclusion  period  without  first  giving  the  two 
writf^n  notices  required  in  §§  146.111(c)  and 
146.J J5(d).  The  first  notice  is  a  general  notice 
to  all  plan  participants  of  the  existence  and 
tennsi  of  any  pre-existing  condition  exclusion 
undar  the  plan,  and  the  rights  of  individuals 
to  daiaonstrate  creditable  coverage.  The 
notiij)  I  should  explain  the  right  of  an 
indi||dual  to  request  a  certificate  from  a 
previous  plan  or  issuer,  if  necessary,  and 
inclU(Je  a  statement  that  the  current  plan  or 
issuflp  will  assist  in  obtaining  a  certificate 
from; «  previous  plan  or  issuer,  if  necessary. 
The  f  ^ond  notice  is  required  to  be  sent  to 
any  individual  who  has  presented  evidence 
of  cr^flitable  coverage,  and  to  whom  a  pre- 
existltg  condition  exclusion  period  will  be 
applied.  This  second  notice  informs  the 
individual  of  the  plan's  determination  of  any 
pre-ewisting  condition  exclusion  period,  the 
basis  for  such  determination,  a  written 
explanation  of  any  appeals  procedures 
estabAtshed  by  the  plan  or  issuer,  and  a 
reasoWable  opportunity  to  submit  additional 
evideijce  of  creditable  coverage. 

(4)  [Treats  pregnancy  as  a  pre-existing 
condition,  as  prohibited  by  §  146.111(b)(4). 
For  e^^mple,  an  issuer  may  not  refuse  to  pay 
for  pi^natal  care  and  delivery  effective  with 
the  dWe  maternity  coverage  began  because 
the  iii«ividual  did  not  have  maternity 
coveii^e  at  the  time  the  pregnancy  began. 

(5)  Ihiposes  a  pre-existing  condition 
exclusion  with  regard  to  a  child  who  enrolls 
in  a  group  health  plan  within^O  days  of 
birth,  adoption,  or  placement  for  adoption. 

(6)  Itnposes  a  pre-existing  condition 
exclujston  with  regard  to  a  child  who  was 
enroled  in  another  group  health  plan  within 
30  dajyis  of  birth,  adoption,  or  placement  for 
adoptBpn  and  who  does  not  experience 
significant  break  in  coverage. 

(7)  Uses  a  pre-existing  condition  look-back 
perio^lthat  exceeds  the  six-month  period 
endinU  on  the  enrollment  date  in  violation  of 
§  146,^ll(a)(l)  of  this  chapter. 

(8)  Determines  whether  a  pre-existing 
condition  exclusion  applies  by  using  a 
stand^d  other  than  whether  medical  advice, 
diagnbeis,  care,  or  treatment  was  actually 
reconlttiended  or  received  during  the  look- 
back period.  A  determination  that  a 
reasonably  prudent  person  would  or  should 
have  sought  medical  care  for  the  condition  is 
an  unacceptable  standard  by  which  to 
determine  whether  a  pre-existing  condition 
exclusion  applies. 

(9)  Uses  genetic  information  as  part  of  the 
definition  of  pre-existing  condition  in  the 
absent*  of  a  diagnosis  of  the  condition 
related  ito  the  genetic  information. 


(10)  Otherwise  fails  to  comply  with 
§146.111. 

b.  Failure  to  comply  with  the  provisions 
relating  to  creditable  coverage  (§  146.113). 

Failure  to  comply  with  the  §  146.113  rules 
relating  to  creditable  coverage  includes  those 
circumstances  in  which  a  non-Federal 
governmental  plan  or  issuer  offering  group 
health  insurance  coverage  does  the  following: 

(1)  Fails  to  treat  all  forms  of  coverage  listed 
in  §  146.113(a)  as  creditable  coverage. 

(2)  Counts  creditable  coverage  in  a  manner 
inconsistent  with  the  standard  method 
described  in  §  146.113(b)  or  the  alternative 
method  described  in  §146.1 13(c),  if  it  elects 
to  use  the  alternative  method. 

(3)  Treats  an  individual  with  fewer  than  63 
consecutive  days  without  creditable  coverage 
as  having  a  significant  break  in  coverage  in 
violation  of  §  146.113(b)(2)(iii). 

(4)  Takes  either  a  waiting  period  or  an 
affiliation  period  into  account  when 
calculating  a  significant  break  in  coverage,  as 
prohibited  by  §  146.113(b)(2)(iii). 

(5)  Otherwise  fails  to  comply  with 
§146.113. 

c.  Failure  to  comply  with  the  provisions 
regarding  certification  and  disclosure  of 
previous  coverage  (§  146.115). 

Except  as  provided  in  paragraph  (c)(b),  the 
plan  sponsor  of  a  self-funded  non-Federal 
governmental  plan  may  not  elect  to  exempt 
its  plan  from  the  requirements  of  this 
paragraph. 

Failure  to  comply  with  the  requirements  in 
§  146.115  regarding  certification  and 
disclosure  of  previous  coverage  includes 
those  circumstances  in  which  a  non-Federal 
governmental  plan  or  issuer  offering  group 
health  insurance  coverage  does  the  following: 

(1)  Fails  to  ensure  that  individuals  who 
request  certification  receive  it. 

(2)  Fails  to  automatically  provide 
certificates  of  creditable  coverage  promptly, 
either — 

(i)  When  the  individual  ceases  to  be 
covered  under  the  plan  (whether  or  not 
COBRA  continuation  coverage  is  offered  or 
elected);  or 

(ii)  When  the  COBRA  continuation 
coverage  is  exhausted  or  is  terminated  by  the 
individual,  if  COBRA  continuation  coverage 
was  ojffered  and  was  elected. 

(3)  Fails  to  provide  certificates  of  creditable 
coverage  promptly  upon  request. 

(4)  Fails  to  provide  the  required 
information  in  certificates  of  creditable 
coverage. 

(5)  Fails  to  provide  certificates  of  creditable 
coverage  to  dependents. 

(6)  Fails  to  accept  other  evidence  of 
creditable  coverage  as  provided  in 

§  146.115(c).  (The  plan  sponsor  of  a  self- 
funded  non-Federal  governmental  plan  may 
elect  to  exempt  its  plan  ftt)m  the 
requirements  of  this  paragraph  (6)). 

(7)  Otherwise  fails  to  comply  with 
§146.115. 

d.  Failure  to  comply  with  the  provisions 
regarding  special  enrollment  periods 
(§146.117). 

Failure  to  comply  with  the  §  146.117 
requirements  regarding  special  enrollment 
periods  includes  those  circumstances  in 
which  an  issuer  or  a  non-Federal 
governmental  plan  does  the  following: 


(1)  Fails  to  permit  employees  and 
dependents  to  enroll  for  coverage  if  they 
satisfy  the  conditions  of  §  1-46. 11 7(a)  or  (b). 

(2)  Fails  to  provide  coverage  on  a  timely 
basis  to  individuals  protected  by  a  special 
enrollment  period  as  provided  in  §  146.117. 

(3)  Fails  to  provide  the  employee  with  a 
description  of  the  plan's  or  issuer's  special 
enrollment  rules  on  or  before  the  time  the 
employee  is  offered  the  opportunity  to  enroll 
as  provided  in  §  146.117(c). 

(4)  Otherwise  fails  to  comply  with 
§146.117. 

e.  Failure  to  comply  with  the  HMO 
affiliation  period  provisions  (§  146.119). 

Failure  to  comply  with  the  §  146.119 
affiliation  period  requirements  includes 
those  circimistances  in  which  an  HMO  that 
offers  group  health  insurance  coverage  does 
the  following: 

(1)  Imposes  a  pre-existing  condition 
exclusion  period. 

■    (2)  Charges  a  premium  for  months  in  an 
affiliation  period. 

(3)  Fails  to  impose  an  affiliation  period 
uniformly  without  regard  to  any  health 
status-related  factor. 

(4)  Imposes  an  affiliation  period  that  is 
longer  than  2  months  (or  3  months  for  late 
enrollees),  or  one  that  begins  later  than  the 
enrollment  date  or  does  not  run  concurrently 
with  any  waiting  period. 

(5)  Otherwise  fails  to  comply  with 
§146.119. 

f.  Failure  to  comply  with  the  provisions 
regarding  nondiscrimination  (§  146.121). 

Failure  to  comply  with  the  §  146.121 
prohibitions  regarding  nondiscrimination 
includes  those  circumstances  in  which  an 
issuer  or  a  non-Federal  governmental  plan 
does  the  following: 

(1)  Applies  rules  of  eligibility  (including 
continued  eligibility)  to  enroll  under  the 
terms  of  the  plan  based  any  of  the  health- 
status  related  factors  described  in 

§  146.121(a). 

(2)  Requires  an  individual  as  a  condition 
of  enrollment  or  re-enrollment  to  pay  a 
higher  premium  than  others  similarly 
situated  by  reason  of  a  health-status  related 
factor  of  the  individual  or  the  individual's 
dependent. 

(3)  Otherwise  fails  to  comply  with 
§146.121. 

g.  Failure  to  comply  with  the  provisions 
relating  to  benefits  for  mothers  and  newborns 
(§  146.130)  in  States  where  the  §  146.130 
standards  are  applicable. 
-  Failure  of  an  issuer  or  a  non-Federal 
governmental  plan  to  comply  with  the 
standards  in  §  146.130  relating  to  benefits  for 
mothers  and  newborns  includes  the 
following: 

(1)  Restricts  benefits  for  a  mother  or  her 
newborn  to  less  than  48  hours  following  a 
vaginal  delivery  or  less  than  96  hours 
following  a  delivery  by  cesarean  section, 
unless  the  attending  provider  decides,  in 
consultation  with  the  mother,  to  discharge 
the  mother  or  newborn  earlier. 

(2)  Fails  to  calculate  the  length  of  stay  from 
the  time  of  delivery  when  delivery  occurs  in 
a  hospital,  or  from  the  time  of  admission 
when  delivery  occurs  outside  the  hospital. 

(3)  Penalizes  an  attending  provider  for 
complying  with  the  law. 
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(4)  Offers  incentives  to  an  attending 
provider  to  provide  care  in  a  manner 
inconsistent  with  the  provisions  of  §  146.130. 

(5)  Denies  the  mother  or  newborn 
eligibility  or  continued  eligibility  to  enroll 
under  the  plan  to  avoid  complying  with 
§146.130. 

(6)  Provides  payments  or  rebates  to 
mothers  to  encourage  them  to  accept  less 
than  the  minimum  stay  required. 

(7)  Requires  an  attending  provider  to 
ol^ain  authorization  to  prescribe  a  hospital 
length  of  stay  of  up  to  48  hours  (or  96  hours) 
after  delivery. 

(8)  Imposes  deductibles,  coinsurance,  or 
other  cost-sharing  measures  for  any  portion 
of  a  48-hour  (or  96-hour)  hospital  stay  that 
are  less  favorable  than  those  imposed  on  any 
preceding  portion  of  the  stay. 

(9)  In  the  case  of  a  non-Federal 
governmental  plan,  foils  to  provide 
participants  and  beneficiaries  with  a 
statement  describing  the  requirements  of  the 
Newborns'  and  Mothers'  Health  Protection 
Act  of  1996,  using  the  language  provided  at 
§  146.130(d)(2),  not  later  than  60  days  after 
the  first  day  of  the  first  plan  year  begiiming 
on  or  alter  January  1, 1999. 

(10)  Otherwise  fails  to  comply  with 
§  146.130. 

h.  Failure  to  comply  with  the  provisions 
pertaining  to  parity  in  the  application  of 
certain  limits  to  mental  health  benefits  in  the 
large  group  market  (§  146.136). 

Failure  of  a  non-Federal  governmental  plan 
offered  by  a  large  employer  or  health 
insurance  issuer  offering  health  insurance 
coverage  to  large  employers  to  comply  with 
the  §  146.136  provisions  pertaining  to  parity 
in  the  application  of  certain  limits  to  mentaJ 
health  benefits  (with  respect  to  a  plan  that 
must  comply  with  such  provisions)  includes 
the  following: 

(1)  Sale  of  a  product  by  a  health  insurance 
issuer  that  fails  to  comply  with  the  mental 
health  parity  provisions  of  §  146.136. 

(2)  Failure  of  a  non-Federal  governmental 
plan  to  comply  with  the  annual  and  lifetime 
dollar  limits  provisions  concerning  mental 
health  parity. 

i.  Failure  to  comply  with  the  Women's 
Health  and  Cancer  Rights  Act  of  1998 
(section  2706  of  the  PHS  Act.  42  U.S.C. 
300gg-06). 

j.  Failure  to  comply  with  the  provisions 
regarding  guaranteed  availability  of  coverage 
in  the  small  group  market  (§  146.150). 

Failure  to  provide  guaranteed  availability 
in  the  small  group  market  as  provided  in 
§  146.150  includes  those  circumstances  in 
which  a  health  insurance  issuer  offering  any 
health  insurance  coverage  to  group  health 
plans  in  the  small  group  market  does  the 
following: 

(1)  Fails  to  offer  all  products  on  a 
guaranteed  availability  basis  to  all  small 
employers. 

(2)  Fails  to  define  a  small  employer  using 
the  definition  at  §  144.103,  unless  otherwise 
provided  under  State  law;  that  is,  generally 
an  employer  with  between  2  and  50 
employees. 

(3)  Fails  to  count  as  employees  all 
individual  employees  that  an  employer 
wants  to  include  in  the  group  by  applying  a 
more  restrictive  definition  of  "employee" 
than  is  permitted  by  §  144.103. 


(4)  Fails  to  accept  all  employee  dependents 
who  are  qualified  under  the  terms  of  the 
employer's  group  health  plan. 

(5)  Sets  agent  commissions  for  sales  to 
small  employers  so  low  as  to  discourage 
agents  horn  marketing  policies  to,  or 
enrolling,  these  groups  so  that  a  failure  to 
offer  coverage  results. 

(6)  Unreasonably  delays  the  processing  of 
applications  submitted  by  small  employers, 
so  that  a  breekk  in  coverage  of  more  than  63 
days  results. 

(7)  Fails  to  offer  to  any  small  employer  on 
a  guaranteed  availability  basis  any  product 
that  the  issuer  sells  to  small  employers 
through  one  or  more  associations  that  are  not 
bona  fide  associations,  as  defined  in 

§  144.103.  The  requirement  to  guarantee 
availability  of  such  products  to  all  small 
employers  applies  whether  or  not  the  small 
employer  is  a  member  of,  or  could  qualify  for 
membership  in,  that  association. 

(8)  Otherwise  foils  to  comply  with 
§146.150. 

k.  Failure  to  comply  with  the  requirements 
regarding  guaranteed  renewability  in  either 
the  large  or  small  group  market  (§  146.152). 

Failure  to  provide  guaranteed  renewability 
of  coverage  as  provided  in  §  146.152  includes 
those  circumstances  in  which  a  health 
insurance  issuer  offering  health  insurance 
coverage  to  a  group  health  plan  in  the  small 
or  large  group  market  does  the  following: 

(1)  Fails  to  renew  or  continue  in  force 
coverage  at  the  option  of  the  plan  sponsor 
unless  one  of  the  specific  exceptions  in 

§  146.152(b)  is  met. 

(2)  Fails  to  follow  the  requirements  as 
described  in  §  146.152(c)-(e)  relating  to  the 
discontinuance  of  a  particular  product  or 
withdrawal  from  the  market  of  a  particular 
product. 

(3)  Fails  to  renew  coverage  of  an  individual 
employer  who  has  been  a  member  of  an 
association  when  the  individual  employer 
ceases  to  be  a  member  of  the  association, 
unless  it  is  a  bona  fide  association  as  defined 
in  §  144.103,  and  the  issuer  terminates 
coverage  for  all  former  members  on  a  uniform 
basis. 

(4)  Fails  to  act  imiformly  if  the  issuer 
cancels  coverage. 

(5)  Otherwise  fails  to  comply  with 
§146.152. 

1.  Failure  to  comply  with  the  requirements 
relating  to  disclosure  of  information 
(§  146.160). 

Failure  to  make  reasonable  disclosm-e  as 
provided  in  §  146.160  includes  those 
circumstances  in  which  an  issuer  offering 
group  health  insurance  coverage  to  a  small 
employer,  as  defined  in  §  144.103,  does  the 
following: 

(1)  Fails  to  disclose  all  information 
concerning  all  products  available  fi'om  the 
issuer  in  the  small  group  market  as  defined 
in  §144.103. 

(2)  Otherwise  fails  to  comply  with 
§146.160. 

//.  Basis  for  Imposition  of  Civil  Money 
Penalties — Actions  in  the  Individual  Market 

a.  Failure  to  comply  with  the  requirements 
regarding  guaranteed  availabilitv  of  coverage 
(§148.120). 

In  States  that  are  not  implementing  an 
acceptable  alternative  mechanism  described 


in  §  148.128,  foilure  to  provide  guaranteed 
availability  with  no  preexisting  condition 
exclusion  period  as  provided  in  §  148.120 
includes  those  circumstances  in  which  an 
issuer  does  the  following: 

(1)  Fails  to  provide  to  eligible  individuals, 
on  a  guaranteed  availability  basis,  at  least  one 
of  the  following: 

(i)  Enrollment  in  all  individual  market 
policies  it  actually  markets. 

(ii)  The  two  most  popular  policies 
described  in  §  148.120(c)(2). 

(iii)  Two  representative  policy  forms  as 
described  in  §  148.120(c)(3). 

(2)  Imposes  any  preexisting  condition 
exclusion  or  affiliation  period  on  eligible 
individuals  under  any  policy  that  it  sells  on 
a  guaranteed  availability  basis. 

(3)  Sets  agent  commissions  for  sales  to 
eligible  individuals  so  low  as  to  discourage 
agents  bom  marketing  policies  to,  or 
enrolling,  these  individuals  so  that  a  failure 
to  offer  coverage  results. 

(4)  Unreasonably  delays  the  processing  of 
applications  submitted  by  eligible 
individuals. 

(5)  Fails  to  offer  to  any  eligible  individual 
as  defined  in  §  148.103  (on  a  guaranteed 
availability  basis  with  no  preexisting 
condition  exclusions)  any  product  the  issuer 
sells  to  individuals  through  one  or  more 
associations  that  are  not  bona  fide 
associations,  as  defined  in  §  144.103,  unless 
the  issuer  has  designated  at  least  two  other 
products  (as  its  two  most  popular  or  its  two 
representative  policies)  that  it  will  sell  to 
eligible  individuals. 

(6)  Denies  an  eligible  individual  a  policy 
on  the  basis  that  the  individual  has  had  a 
significant  break  in  coverage  even  though  a 
substantially  complete  application  was  filed 
on  or  before  the  63rd  day  after  the  prior 
group  coverage  ended. 

(7)  Otherwise  fails  to  comply  with 
§  148.120. 

b.  Failure  to  comply  with  the  requirements 
regarding  guaranteed  renewability  of 
coverage  (§  148.122). 

Failure  to  provide  guaranteed  renewability 
as  provided  in  §  148.122  includes  those 
circumstances  hi  which  an  issuer  does  the 
following: 

(1)  Fails  to  renew  or  continue  in  force 
coverage  at  the  option  of  the  individual, 
unless  one  of  the  specific  exceptions  in 
§  148.122  is  met. 

(2)  Fails  to  follow  the  requirements  relating 
to  the  discontinuance  of  a  particular  product 
or  withdrawal  from  the  market  of  a  particular 
product  as  described  in  §  148.122(d). 

(3)  Fails  to  continue  coverage  at  the  option 
of  the  individual  after  the  individual 
becomes  eligible  for  Medicare. 

(4)  Fails  to  renew  coverage  for  an 
individual  who  has  been  a  member  of  an 
association  when  the  individual  ceases  to  be 
a  member  of  the  association,  unless  the 
association  is  a  bona  fide  association  as 
defined  in  §  144.103  and  the  issuer  uniformly 
terminates  coverage  for  all  former  members. 

(5)  Otherwise  ^Is  to  comply  with 
§148.122. 

c.  Failure  to  comply  with  the  requirements 
regarding  certification  and  disclosure  of 
coverage  (§148.124). 

Failure  to  comply  with  the  requirements  of 
§  148.124  regarding  certification  and 
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<  sure  of  previous  coverage  includes 

circumstances  in  which  an  issuer  does 

"  the  following: 

'ails  to  provide  automatic  certificates  of 

ible  coverage  promptly. 
(2)  Fails  to  disclose  the  required 
infonmation  in  certificates  of  creditable 
coverage  as  provided  in  §  148.12403). 

(3)1  fails  to  provide  certificates  of  creditable 
covertge  to  dependents  who  are  insured  in 
the  individual  market  and  whose  coverage 
ceas^i  imder  an  individual  policy. 

(4)1  Fails  to  credit  coverage  or  establish 
eligibility  as  provided  in  §  148.124  solely 
because  the  individual  is  unable  to  obtain  a 
certificate.  This  includes  failing  to  accept, 
acknowledge,  consider,  or  otherwise  use 
other  evidence  of  creditable  coverage 
descrU)ed  in  §  146.115(c)  submitted  by,  or  on 
behalf  of,  an  individual  to  establish  that 

is  an  eligible  individual. 

Iherwise  fails  to  comply  with 

24. 

lilure  to  comply  with  the  requirements 
„    -  ^ng  determination  of  an  eligible 
indivjidual(§  148.126). 

Failtire  to  determine,  as  provided  in 
§  148ii26,  that  an  appUcant  for  health 
insur^ce  is  an  eligible  individual  includes 
those!  Circumstances  in  which  an  issuer  does 
the  fcjliowing: 

(1)  Pails  to  identify  eligible  individuals,  to 
provipe  information  regarding  all  coverage 
optiohB,  and  to  issue  policies  promptly. 

(2)  Requires  eligible  individuals  to  specify 
their  desire  to  invoke  the  requirements  of 
part  1|48  or  to  explicitly  request  their  rights 
undei^  the  law  in  order  to  obtain  information 
aboutjproducts  available  to  them. 

(3)  Otherwise  fails  to  comply  with 
§  148.tli26. 

e.  Flailure  to  comply  with  the  standards 
relating  to  benefits  for  mothers  and  newborns 
(§144t70). 

In  States  where  the  §  148.170  standards  are 
appli(|able  (see  §  148.170(e)),  failure  to 
compjjf  with  the  §  148.170  standards  relating 
to  bepdfits  for  mothers  and  newborns 
inclu4*s  those  circumstances  in  which  a 
health  Insurance  issuer  does  the  following: 

(1)  Restricts  benefits  for  a  mother  or  her 
newborn  to  fewer  than  48  hours  following  a 
vagin^lj  delivery  or  fewer  than  96  hours 
follovuifig  a  delivery  by  cesarean  section, 
unlesa  the  attending  provider  decides,  in 
consultation  with  the  mother,  to  discharge 
the  mother  or  newborn  earlier. 

(2)  F^ls  to  calculate  the  length  of  stay  from 
the  tiiie  of  delivery  when  delivery  occurs  in 
a  hospjital,  or  from  the  time  of  admission 
when  ^livery  occurs  outside  the  hospital. 

(3)  I^dquires  an  attending  provider  to 
obtain  authorization  to  prescribe  a  hospital 
lengthjaf  stay  of  up  to  48  hours  (or  96  hours, 
if  applicable)  after  delivery. 

(4)  Imposes  deductibles,  coinsurance,  or 
other  cost-sharing  measures  for  any  portion 
of  a  48rbour  (or  96-hour,  if  applicable) 
bospitt)  stay  that  are  less  favorable  than 
those  inposed  on  any  preceding  portion  of 
the  sta^[ 

(6)  PjBkializes  a  provider  for  compljring  with 
the  lavf.; 

(7)  QQfers  incentives  to  a  provider  to 
provide  care  in  a  manner  inconsistent  with 
the  provisions  of  §  148.170  to  avoid 
complVing  with  §  148.1 70. 


(8)  Denies  the  mother  or  newborn 
eiigibiUty  or  continued  eligibility  solely  to 
avoid  the  requirements  of  §  148.170. 

(9)  Provides  incentives  to  mothers  to 
encourage  them  to  accept  less  than  the 
minimum  stay  requirement. 

(10)  Fails  to  provide  participants  and 
beneficiaries  with  a  statement  describing  the 
requirements  of  the  Newborns"  and  Mothers' 
Health  Protection  Act  of  1996,  using  the 
language  provided  at  §  148.170  (d)(2),  not 
later  than  March  1, 1999. 

(11)  Otherwise  fails  to  comply  with 
§148.170. 

f.  Failure  to  comply  with  the  Women's 
Health  and  Cancer  Rights  Act  of  1998 
(section  2752  of  the  PHS  Act,  42  U.S.C. 
300gg-52)  and  any  additional  implementing 
regulations. 

Subpart  D— Administrative  Hearings 
§150.401    Definitions. 

In  this  subpart,  unless  the  context 
indicates  otherwise: 

ALJ  meaxis  administrative  law  judge 
of  the  Departmental  Appeals  Board  of 
the  Department  of  Heddi  and  Himian 
Services. 

Filing  date  means  the  date 
postmarked  by  the  U.S.  Postal  Service, 
deposited  with  a  carrier  for  commercial 
delivery,  or  hand  delivered. 

Hearing  includes  a  hearing  on  a 
written  record  as  well  as  an  in-person  or 
telephone  hearing. 

Party  means  HCFA  or  the  respondent. 

Receipt  date  means  five  days  after  the 
date  of  a  document,  unless  there  is  a 
showing  that  it  was  in  fact  received 
later. 

Respondent  means  an  entity  that 
received  a  notice  of  proposed 
assessment  of  a  civil  money  penalty 
issued  pursuant  to  §  150.343. 

§150.403    Scop*  of  AU's  authority. 

(a)  The  ALJ  has  the  authority, 
including  all  of  the  authority  conferred 
by  the  Administrative  Procedure  Act,  to 
adopt  whatever  procedures  may  be 
necessary  or  proper  to  carry  out  in  an 
efficient  and  effective  manner  the  ALJ's 
duty  to  provide  a  fair  and  impartial 
hearing  on  the  record  and  to  issue  an 
initial  decision  concerning  the 
imposition  of  a  civil  money  penalty. 

(b)  The  ALJ's  authority  includes  the 
authority  to  modify,  consistent  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
552a),  any  hearing  procedures  set  out  in 
this  subpart. 

(c)  The  ALJ  does  not  have  the 
authority  to  find  invalid  or  refuse  to 
follow  Federal  statutes  or  regulations. 

§  150.405    niing  of  rsquMt  for  hoaring. 

(a)  A  respondent  has  a  right  to  a 
hearing  before  an  ALJ  if  it  files  a  request 
for  hearing  that  complies  with 
§  150.407(a),  within  30  days  after  the 


date  of  issuance  of  either  HCFA's  notice 
of  proposed  assessment  under  §  150.343 
or  notice  that  an  alternative  dispute 
resolution  process  has  terminated.  The 
request  for  hearing  should  be  addressed 
as  instructed  in  the  notice  of  proposed 
determination.  "Date  of  issuance"  is  five 
(5)  days  after  the  filing  date,  unless 
there  is  a  showing  that  the  doctunent 
was  received  earlier. 

(b)  The  ALJ  may  extend  the  time  for 
filing  a  request  for  hearing  only  if  the 
ALJ  finds  that  the  respondent  was 
prevented  by  events  or  circumstances 
beyond  its  control  fi-om  filing  its  request 
within  the  time  specified  above.  Any 
request  for  an  extension  of  time  must  be 
made  promptly  by  written  motion. 

§  1 50.407    Form  and  content  of  r«qu«»t  for 
hearing. 

(a)  The  request  for  hearing  must  do 
the  following: 

(1)  Identify  any  factual  or  legal  bases 
for  the  assessment  with  which  the 
respondent  disagrees. 

(2)  Describe  with  reasonable 
specificity  the  basis  for  the 
disagreement,  including  any  affirmative 
facts  or  legal  arguments  on  which  the 
respondent  is  relying. 

(b)  The  request  for  hearing  must 
identify  the  relevant  notice  of 
assessment  by  date  and  attach  a  copy  of 
the  notice. 

§  150.409    Amendment  of  notice  of 
assessment  or  request  for  hearing. 

The  ALJ  may  permit  HCFA  to  amend 
its  notice  of  assessment,  or  permit  the 
respondent  to  amend  a  request  for 
hearing  that  complies  with  §  150.407(a), 
if  the  ALJ  finds  that  no  undue  prejudice 
to  either  party  will  result. 

-  §150.411    Dismissal  Of  request  for  hearing. 
An  ALJ  will  order  a  request  for 
hearing  dismissed  if  the  ALJ  determines 
that: 

(a)  The  request  for  hearing  was  not 
filed  within  30  days  as  specified  by 
§  150.405(a)  or  any  extension  of  time 
granted  by  the  ALJ  piusuant  to 
§  150.405(b). 

(b)  The  request  for  hearing  fails  to 
meet  the  requirements  of  §  150.407. 

(c)  The  entity  that  filed  the  request  for 
hearing  is  not  a  respondent  under 
§150.401. 

(d)  The  respondent  has  abandoned  its   - 
request. 

(e)  The  respondent  withdraws  its 
request  for  hearing. 

§150.413    Settlement 

HCFA  has  exclusive  authority  to  settle 
any  issue  or  any  case,  without  the 
consent  of  the  administrative  law  judge 
at  any  time  before  or  after  the 
administrative  law  judge's  decision. 
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f  150^15    brtarvMition. 

(a)  The  ALj  may  grant  the  request  of 
an  entity,  other  than  the  respondent,  to 
intervene  if  aU  of  the  following  occur: 

(1)  The  entity  has  a  significant  interest 
relating  to  the  subject  matter  of  the  case. 

(2)  Disposition  of  the  case  will,  as  a 
practical  matter,  likely  impair  or  impede 
the  entity's  ability  to  protect  that 
interest. 

(3)  The  entity's  interest  is  not 
adequately  represented  by  the  existing 
parties. 

(4)  The  intervention  will  not  unduly 
delay  or  prejudice  the  adjudication  of 
the  rights  of  the  existing  parties. 

(b)  A  request  for  intervention  must 
specify  the  grounds  for  intervention  and 
the  manner  in  which  the  entity  seeks  to 
participate  in  the  proceedings.  Any 
participation  by  an  intervener  must  be 
in  the  manner  and  by  any  deadline  set 
by  the  ALJ. 

(c)  The  Department  of  Labor  or  the 
IRS  may  intervene  without  regard  to 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section. 

|isa417    lMUMlob*lMardan4clecid«d 
byAU. 

(a)  The  ALJ  has  the  authority  to  hear 
and  decide  the  following  issues: 

(1)  Whether  a  basis  exists  to  assess  a 
civil  money  penalty  against  the 
respondent. 

(2)  Whether  the  amoimt  of  the 
assessed  civil  money  penalty  is 
reasonable. 

(b)  hi  deciding  whether  the  amount  of 
a  civil  money  penalty  is  reasonable,  the 
ALJ— 

(1)  Applies  the  factors  that  are 
identified  in  §150.317. 

(2)  May  consider  evidence  of  record 
relating  to  any  factor  that  HCFA  did  not 
apply  in  making  its  initial 
dietermination,  so  long  as  that  factor  is 
identified  in  this  subpart. 

(c)  If  the  ALJ  finds  that  a  basis  exists 
to  assess  a  dvil  money  penalty,  the  ALJ 
may  sustain,  reduce,  or  increase  the 
penalty  that  HCFA  assessed. 

1150.419    Forms  of  hearing. 

(a)  All  hearings  before  an  ALJ  are  on 
the  record.  The  ALJ  may  receive 
argiunent  or  testimony  in  writing,  in 
person,  or  by  telephone.  The  ALJ  may 
receive  testimony  by  telephone  only  if 
the  ALJ  determines  that  doing  so  is  in 
the  interest  of  justice  and  economy  and 
that  no  party  will  be  unduly  prejudiced. 
The  ALJ  may  require  submission  of  a 
witness'  direct  testimony  in  writing 
only  if  the  witness  is  available  for  cross- 
examination. 

(b)  The  ALJ  may  decide  a  case  based 
solely  on  the  written  record  where  there 
is  no  disputed  issue  of  material  foct  the 


resolution  of  which  requires  the  receipt 
of  oral  testimony. 

f  150.421    Appearance  of  counsel. 

Any  attorney  who  is  to  appear  on 
behalf  of  a  party  must  promptly  file, 
with  the  ALJ,  a  notice  of  appearance. 

f  150.423    Communications  with  the  AU. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  may  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  both  parties  to 
'  participate.  This  provision  does  not 
prohibit  a  party  or  person  from 
inquiring  about  the  status  of  a  case  or 
asking  routine  questions  concerning 
administrative  functions  or  procedures. 

§150.425    Motions. 

(a)  Any  request  to  the  ALJ  for  an  order 
or  ruling  must  be  by  motion,  stating  the 
relief  sought,  the  authority  relied  upon, 
and  the  facts  alleged.  All  motions  must 
be  in  writing,  wiA  a  copy  served  on  the 
opposing  party,  except  in  either  of  the 
following  situations: 

(1)  The  motion  is  presented  during  an 
oral  proceeding  before  an  ALJ  at  which 
both  parties  have  the  opportunity  to  be 
present. 

(2)  An  extension  of  time  is  being 
requested  by  agreement  of  the  parties  or 
with  waiver  of  objections  by  the 
opposing  party. 

(d)  Unless  otherwise  specified  in  this 
subpart,  any  response  or  opposition  to 
a  motion  must  bie  filed  within  20  days 
of  the  party's  receipt  of  the  motion.  The 
ALJ  does  not  rule  on  a  motion  before  the 
time  for  fiUng  a  response  to  the  motion 
has  expired  except  where  the  response 
is  filed  at  an  earlier  date,  where  the 
opposing  party  consents  to  the  motion 
being  granted,  or  where  the  ALJ 
determines  that  the  motion  should  be 
denied. 

§150.427    Form  and  service  of 
eubmissions. 

(a)  Every  submission  filed  with  the 
ALJ  must  be  filed  in  triplicate,  including 
one  original  of  any  signed  dociunents, 
and  include: 

(1)  A  caption  on  the  first  page,  setting 
forth  the  title  of  the  case,  the  docket 
number  (if  known),  and  a  description  of 
the  submission  (such  as  "Motion  for 
Discovery"). 

(2)  The  signatory's  name,  address,  and 
telephone  number. 

(3)  A  signed  certificate  of  service, 
specifying  each  address  to  which  a  copy 
of  the  submission  is  sent,  the  date  on 
which  it  is  sent,  and  the  method  of 
service. 

(b)  A  party  filing  a  submission  with 
the  ALJ  must,  at  the  time  of  filing,  serve 
a  copy  of  such  submission  on  the 


opposing  party.  An  intervenor  filing  a 
submission  with  the  ALJ  must,  at  the 
time  of  filing,  serve  a  copy  of  the 
submission  on  all  parties.  Service  must 
be  made  by  mailing  or  hand  delivering 
a  copy  of  the  submission  to  the 
opposing  party.  If  a  party  is  represented 
by  an  attorney,  service  must  be  made  on 
the  attorney. 

§  1 50.429    Computation  of  time  and 
extensions  of  time. 

(a)  For  purposes  of  this  subpart,  in     * 
computing  any  period  of  time,  the  time 
begins  with  the  day  following  the  act, 
event,  or  default  and  includes  the  last 
day  of  the  period  imless  it  is  a  Saturday, 
Sunday,  or  legal  holiday  observed  by 
the  Federal  government,  in  which  event 
it  includes  the  next  business  day.  When 
the  period  of  time  allowed  is  less  than 
seven  days,  intermediate  Satiu'days, 
Simdays,  and  legal  holidays  observed  by 
the  Federal  govenunent  are  excluded 
from  the  computation. 

(b)  The  penod  of  time  for  filing  any 
responsive  pleading  or  papers  is 
determined  by  the  date  of  receipt  las 
defined  in  §  150.401)  of  the  submission 
to  which  a  response  is  being  made. 

(c)  The  ALJ  may  grant  extensiqns  of 
the  filing  deadlines  specified  in  these 
regulations  or  set  by  the  ALJ  for  good 
cause  shown  (except  that  requests  for 
extensions  of  time  to  file  a  request  for 
hearing  may  be  granted  only  on  the 
groimds  specified  in  section 
§150.4050))). 

§150.431    Acknowiedgment  of  request  for 
hearing. 

After  receipt  of  the  request  for 
hearing,  the  ALJ  assigned  to  the  case  or 
someone  acting  on  behalf  of  the  ALJ  will 
send  a  letter  to  the  parties  that 
acknowledges  receipt  of  the  request  for 
hearing,  identifies  the  docket  niunber 
assigned  to  the  case,  provides 
instructions  for  filing  submissions  and 
other  general  information  concerning 
procedures,  and  sets  out  the  next  steps 
in  the  case. 

§150.435    Diecovery. 

(a)  The  parties  must  identify  any  need 
for  discovery  from  the  opposing  party  as 
soon  as  i>ossible,  but  no  later  than  the 
time  for  the  reply  specified  in 

§  150.437(c).  Upon  request  of  a  party, 
the  ALJ  may  stay  proceedings  for  a 
reasonable  period  pending  completion 
of  discovery  if  the  ALJ  determines  that 
a  party  would  not  be  able  to  make  the 
submissions  required  by  §  150.437 
without  discovery.  The  parties  should 
attempt  to  resolve  any  discovery  issues 
informally  before  seeking  an  order  from 
the  ALJ. 

(b)  Discovery  devices  may  include 
requests  for  production  of  documents. 
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requ^ts  for  admission,  interrogatories, 
depdiitions,  and  stipulations.  The  ALJ 
orders  interrogatories  or  depositions 
only  if  these  are  the  only  means  to 
devejllDp  the  record  adequately  on  an 
issud  that  the  ALJ  must  resolve  to 
decide  the  case. 

(c)  $ach  discovery  request  must  be 
responded  to  vdthin  30  days  of  receipt, 
unles$  that  period  of  time  is  extended 
for  good  cause  by  the  ALJ. 

(d)  A  parly  to  whom  a  discovery 
request  is  directed  may  object  in  writing 
for  a^y  of  the  following  reasons: 

(l)j Compliance  with  the  request  is 
imduW  burdensome  or  expensive. 

(2);  Compliance  with  the  request  will 
unduly  delay  the  proceedings. 

(Sr'fhe  request  seeks  information  that 
is  wqiliy  outside  of  any  matter  in 
dispine. 

(4)ithe  request  seeks  privileged 
infortilation.  Any  party  asserting  a  claim 
of  privilege  must  sufficiently  describe 
the  ii)iormation  or  document  being 
withheld  to  show  that  the  privilege 
appUys.  If  an  asserted  privilege  applies 
to  only  part  of  a  document,  a  party 
withl^^dingthe  entire  docimient  must 
state  iVhy  the  nonprivileged  part  is  not 
segre^ble. 

(e)  lAny  motion  to  compel  discovery 
must  be  filed  within  10  days  after 
recei|i^  of  objections  to  the  party's 
discoitery  request,  within  10  days  after 
the  time  for  response  to  the  discovery 
requei^  has  elapsed  if  no  response  is 
recei\|*d,  or  within  10  days  after  receipt 
of  an  incomplete  response  to  the 
discovery  request.  The  motion  must  be 
reasonably  specific  as  to  the  information 
or  doq^ent  sought  and  must  state  its 
relevance  to  the  issues  in  the  case. 

1150.4^7    Submission  of  briefs  and 
prop<^  hsaring  exhibits. 

(a)  lYithin  60  days  of  its  receipt  of  the 
acknoUrledgment  provided  for  in 
§  150.ft31,  the  respondent  must  file  the 
following  with  the  ALJ: 

(1)  A  statement  of  its  arguments 
concei^iing  HCFA's  notice  of  assessment 
(respobdent's  brief),  including  citations 
to  the  {respondent's  hearing  exhibits 
provided  in  accordance  with  paragraph 
(a)(2)  of  this  section.  The  brief  may  not 
address  factual  or  legal  bases  for  the 
assessment  that  the  respondent  did  not 
identi^  as  disputed  in  its  request  for 
hearinJBJ  or  in  an  amendment  to  that 
reque^j  permitted  by  the  ALJ. 

(2)  All  documents  (including  any 
affidavits)  supporting  its  argiunents, 
tabbed  snd  organized  chronologically 
and  actximpanied  by  an  indexed  list 
identifying  each  document 
(respo]  ident's  proposed  hearing 
exhibil  ^). 


(3)  A  statement  regarding  whether 
there  is  a  need  for  an  in-person  hearing 
and,  if  so,  a  list  of  proposed  witnesses 
and  a  smnmary  of  their  expected 
testimony  that  refers  to  any  factual 
dispute  to  which  the  testimony  will 
relate. 

(4)  Any  stipulations  or  admissions, 
(b)  Within  30  days  of  its  receipt  of  the 

respondent's  submission  required  by 
paragraph  (a)  of  this  section,  HCFA  will 
file  the  following  with  the  ALJ: 

(1)  A  statement  responding  to  the 
respondent's  brief,  including  the 
respondent's  proposed  hearing  exhibits, 
if  appropriate.  The  statement  may 
include  citations  to  HCFA's  proposed 
hearing  exhibits  submitted  in 
accordance  with  paragraph  (b)(2)  of  this 
section!" 

(2)  Any  documents  supporting 
HCFA's  response  not  already  submitted 
as  part  of  the  respondent's  proposed 
hearing  exhibits,  organized  and  indexed 
as  indicated  in  paragraph  (a)(2)  of  this 
section  (HCFA's  proposed  hearing 
exhibits). 

(3)  A-statement  regarding  whether 
there  is  a  need  for  an  in-person  hearing 
and,  if  so,  a  list  of  proposed  witnesses 
and  a  siumnary  of  their  expected 
testimony  that  refers  to  any  factual 
dispute  to  which  the  testimony  will 
relate. 

(4)  Any  admissions  or  stipulations, 
(c)  Within  15  days  of  its  receipt  of 

HCFA's  submission  required  by 
paragraph  (b)  of  this  section,  the 
respondent  may  file  with  the  ALJ  a 
reply  to  HCFA's  submission. 

§  1 50.439    Effect  of  submission  of 
proposed  hearing  exhibits. 

(a)  Any  proposed  hearing  exhibit 
submitted  by  a  party  in  accordance  with 
§  150.437  is  deemed  part  of  the  record 
unless  the  opposing  party  raises  an 
objection  to  that  exhibit  and  the  ALJ 
rules  to  exclude  it  from  the  record.  An 
objection  must  be  raised  either  in 
writing  prior  to  the  prehearing 
conference  provided  for  in  §  150.441  or 
at  the  prehearing  conference.  The  ALJ 
may  require  a  party  to  submit  the 
original  hearing  exhibit  on  his  or  her 
own  motion  or  in  response  to  a 
challenge  to  the  authenticity  of  a 
proposed  hearing  exhibit. 

(b)  A  party  may  introduce  a  proposed 
hearing  exhibit  following  the  times  for 
submission  specified  in  §  150.437  only 
if  the  party  establishes  to  the 
satisfaction  of  the  ALJ  that  it  could  not 
have  produced  the  exhibit  earlier  and 
that  the  opposing  party  will  not  be 
prejudiced. 

1 150.441    Prehearing  confsfencee. 

An  ALJ  may  schedule  one  or  more 
prehearing  conferences  (generally 


conducted  by  telephone)  on  the  ALJ's 
own  motion  or  at  the  request  of  either 
party  for  the  purpose  of  any  of  the 
following: 

(a)  Hearing  argument  on  any 
outstanding  discovery  request. 

(b)  Establishing  a  schedule  for  any 
supplements  to  the  submissions 
required  by  §  150.437  because  of 
information  obtained  through  discovery. 

(c)  Hearing  argument  on  a  motion. 

(d)  Discussing  whether  the  parties  can 
agree  to  submission  of  the  case  on  a 
stipulated  record. 

(e)  Establishing  a  schedule  for  an  in- 
person  hearing,  including  setting 
deadlines  for  the  submission  of  written 
direct  testimony  or  for  the  written 
reports  of  experts. 

(f)  Discussing  whether  the  issues  for 

a  hearing  can  be  simplified  or  narrowed. 

(g)  Discussing  potential  settlement  of 
the  case. 

(h)  Discussing  any  other  procediual  or 
substantive  issues. 

§150.443    Standard  of  proof . 

(a)  In  all  cases  before  an  ALJ — 

(1)  HCFA  has  the  burden  of  coming 
forward  with  evidence  sufficient  to 
establish  a  prima  facie  case; 

(2)  The  respondent  has  the  binden  of 
coming  forward  with  evidence  in 
response,  once  HCFA  has  established  a 
prima  facie  case:  and 

(3)  HCFA  has  the  burden  of 
persuasion  regarding  facts  material  to 
the  assessment;  and 

(4)  The  respondent  has  the  binden  of 
persuasion  regarding  facts  relating  to  an 
affirmative  defense. 

(b)  The  preponderance  of  the 
evidence  standard  applies  to  all  cases 
before  the  ALJ. 

§150.445    Evidence. 

(a)  The  ALJ  will  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
ALJ  will  not  be  bound  by  the  Federal 
Rules  of  Evidence^^owever,  the  ALJ 
may  apply  the  Federal  Rules  of 
Evidence  where  appropriate;  for 
example,  to  exclude  unreliable 
evidence. 

(c)  The  ALJ  excludes  irrelevant  or 
immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  imdue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  is 
excluded  if  it  is  privileged  imder 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  made  in  this 
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action  will  be  inadmissible  to  the  extent 
provided  in  the  Federal  Rules  of 
Evidence. 

(g)  Evidence  of  acts  other  than  those 
at  issue  in  the  instant  case  is  admissible 
in  determining  the  amoimt  of  any  civil 
money  i>enalty  if  those  acts  are  used 
under  §§  150.317  and  150.323  of  this 
part  to  consider  the  entity's  prior  record 
of  compliance,  or  to  show  motive, 
opportunity,  intent,  knowledge, 
preparation,  identity,  or  lack  of  mistake. 
This  evidence  is  admissible  regardless 
of  whether  the  acts  occiirred  diuing  the 
statute  of  limitations  period  applicable 
to  the  acts  that  constitute  the  basis  for 
liability  in  the  case  and  regardless  of 
whether  HCFA's  notice  sent  in 
accordance  with  §§  150.307  and  150.343 
referred  to  them. 

(h)  The  ALJ  will  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

(i)  All  docnunents  and  other  evidence 
offined  or  taken  for  the  record  will  be 
open  to  examination  by  all  parties, 
unless  the  ALJ  orders  otherwise  for  good 
cause  shown. 

(j)  The  ALJ  may  not  consider  evidence 
regarding  the  willingness  and  ability  to 
enter  into  and  successfully  complete  a 
corrective  action  plan  when  that 
evidence  pertains  to  matters  occurring 
after  HCFA's  notice  under  §  150.307. 

f  150.447   Tlwracord. 

(a)  Any  testimony  that  is  taken  in- 
person  or  by  telephone  is  recorded  and 
transcribed.  The  ALJ  may  order  that 
other  proceedings  in  a  case,  such  as  a 
prehearing  conference  or  oral  argument 
of  a  motion,  be  recorded  and 
transcribed. 

(b)  The  transcript  of  any  testimony, 
exhibits  and  other  evidence  that  is 
admitted,  and  all  pleadings  and  other 
documents  that  are  filed  in  the  case 
constitute  the  record  for  piuposes  of  an 
ALJ  decision. 

(c)  For  good  cause,  the  ALJ  may  order 
appropriate  redactions  made  to  the 
record. 

}  150.448    CostdtrafWcripts. 

Generally,  each  party  is  responsible 
for  50  percent  of  the  transcript  cost. 
Where  there  is  an  intervener,  the  ALJ 
determines  what  percentage  of  the 
transcript  cost  is  to  be  paid  for  by  the 
intervenor. 

f  150.451    Posttwaring  briefs. 

Each  party  is  entitled  to  file  proposed 
findings  and  conclusions,  and 
supporting  reasons,  in  a  posthearing 
brief.  The  ALJ  will  establish  the 
schedule  by  which  such  briefs  must  be 
filed.  The  ALJ  may  direct  the  parties  to 
brief  specific  questions  in  a  case  and 


may  impose  page  limits  on  posthearing 
briefs.  Additionally,  the  ALJ  may  allow 
the  parties  to  file  posthearing  reply 
briefs. 

S  150.453    AU  decision. 

The  ALJ  will  issue  an  initial  agency 
decision  based  only  on  the  record  and 
on  applicable  law;  the  decision  will 
contain  findings  of  fact  and  conclusions 
of  law.  The  ALJ's  decision  is  final  and 
appealable  after  30  days  unless  it  is 
modified  or  vacated  under  §  150.457. 

§150.455    Sanctions. 

(a)  The  ALJ  may  sanction  a  party  or 
an  attorney  for  failing  to  comply  with  an 
order  or  oUier  directive  or  with  a 
requirement  of  a  regulation,  for 
abandonment  of  a  case,  or  for  other 
actions  that  interfere  with  the  speedy, 
orderly  or  fair  conduct  of  the  hearing. 
Any  sanction  that  is  imposed  will  relate 
reasonably  to  the  severity  and  nature  of 
the  failure  or.  action. 

(b)  A  sanction  may  include  any  of  the 
following  actions: 

(1)  bi  the  case  of  failure  or  refusal  to 
provide  or  permit  discovery,  drawing 
negative  fact  inferences  or  treating  such 
failiue  or  refusal  as  an  admission  by 
deeming  the  matter,  or  certain  facts,  to 
be  established. 

(2)  Prohibiting  a  party  from 
introducing  certain  evidence  or 
otherwise  advocating  a  particular  claim 
or  defense. 

(3)  Striking  pleadings,  in  whole  or  in 
part. 

(4)  Stajring  the  case. 

(5)  Dismissing  the  case. 

(6)  Entering  a  decision  by  default. 

(7)  Refusing  to  consider  any  motion  or 
other  document  that  is  not  filed  in  a 
timely  manner. 

(8)  Taking  other  appropriate  action. 

f  150.457    Rsvisw  by  Administrator. 

(a)  The  Administrator  of  HCFA 
(which  for  purposes  of  this  subsection 
may  include  his  or  her  delegate),  at  his 
or  her  discretion,  may  review  in  whole 
or  in  part  any  initial  agency  decision 
issued  under  §  1 50.45  3 . 

(b)  The  Administrator  may  decide  to 
review  an  initial  agency  decision  if  it 
appears  from  a  preliminary  review  of 
the  decision  (or  from  a  preliminary 
review  of  the  record  on  which  the  initial 
agency  decision  was  based,  if  available 
at  the  time)  that: 

(1)  The  ALJ  made  an  erroneous 
interpretation  of  law  or  regulation. 

(2)  The  initial  agency  decision  is  not 
supported  by  substantial  evidence. 

(3)  The  ALJ  has  incorrectly  assumed 
or  denied  jurisdiction  or  extended  his  or 
her  authority  to  a  degree  not  provided 
for  by  statute  or  regulation. 


(4)  The  ALJ  decision  requires 
clarification,  amplification,  or  an 
alternative  legal  basis  for  the  decision. 

(5)  The  ALJ  decision  otherwise 
requires  modification,  reversal,  or 
remand. 

(c)  Within  30  days  of  the  date  of  the 
initial  agency  decision,  the 
Administrator  will  mail  a  notice 
advising  the  respondent  of  any  intent  to 
review  the  decision  in  whole  or  in  part. 

(d)  Within  30  days  of  receipt  of  a 
notice  that  the  Administrator  intends  to 
review  an  initial  agency  decision,  the 
respondent  may  submit,  in  writing,  to 
the  Administrator  any  arguments  in 
support  of,  or  exceptions  to,  the  initial 
agency  decision. 

(e)  This  submission  of  the  information 
indicated  in  paragraph  (d)  of  this 
section  must  be  limited  to  issues  the 
Administrator  has  identified  in  his  or 
her  notice  of  intent  to  review,  if  the 
Administrator  has  given  notice  of  an 
intent  to  review  the  initial  agency 
decision  only  in  part.  A  copy  of  this 
submission  must  be  sent  to  the  other 
party. 

(f)  After  receipt  of  any  submissions 
made  pursuant  to  paragraph  (d)  of  this 
section  and  any  additional  submissions 
for  which  the  Administrator  may 
provide,  the  Administrator  will  affirm, 
reverse,  modify,  or  remand  the  initial 
agency  decision.  The  Administrator  will 
mail  a  copy  of  his  or  her  decision  to  the 
respondent. 

(g)  The  Administrator's  decision  will 
be  based  on  the  record  on  which  the 
initial  agency  decision  was  based  (as 
forwarded  by  the  ALJ  to  the 
Administrator)  and  any  materials 
submitted  pursuant  to  paragraphs  (b), 
(d),  and  (f)  of  this  section. 

(h)  The  Administrator's  decision  may 
rely  on  decisions  of  any  courts  and 
other  applicable  law,  whether  or  not 
cited  in  the  initial  agency  decision. 

§150.459    Judicial  review. 

(a)  Filing  of  an  action  for  review.  Any 
responsible  entity  against  whom  a  final 
order  imposing  a  civil  money  penalty  is 
entered  may  obtain  review  in  the  United 
States  District  Court  for  any  district  in 
which  the  entity  is  located  or  in  the 
United  States  District  Court  for  the 
District  of  Coliunbia  by  doing  the 
following: 

(1)  Filing  a  notice  of  appesd  in  that 
court  within  30  days  bora  the  date  of  a 
final  order. 

(2)  Simultaneously  sending  a  copy  of 
the  notice  of  appeal  by  registered  mail 
to  HCFA. 

(b)  Certification  of  administrative 
record.  HCFA  promptly  certifies  and 
files  with  the  court  the  record  upon 
which  the  penalty  was  assessed. 
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(c)  i'tandard  of  review.  The  findings 
of  HC^FA  and  the  ALJ  may  not  be  set 
aside  unless  they  are  found  to  be 
unsupported  by  substantial  evidence,  as 
provided  by  5  U.S.C.  706(2){E). 

S 1 50.|l|S1    Failure  to  pay  assessment. 

If  aHy  entity  fails  to  pay  an  assessment 
after  it  becomes  a  final  order,  or  after  the 
coiul  has  entered  final  judgment  in 
favor  (^f  HCFA,  HCFA  refers  the  matter 
to  the  (\ttomey  General,  who  brings  an 
actioik  against  the  entity  in  the 


appropriate  United  States  district  coiut 
to  recover  the  amount  assessed. 

§  1 50.463    Final  order  not  subject  to  review. 
In  an  action  brought  under  §  150.461, 
the  validity  and  appropriateness  of  the 
final  order  described  in  §  150.459  is  not 
subject  to  review. 

§  1 50.465    Collection  and  use  of  penalty 
funds, 

(a)  Any  funds  collected  under 
§  150.461  are  paid  to  HCFA. 

(b)  The  funds  are  available  without 
appropriation  until  expended. 


(c)  The  funds  may  be  used  only  for 
the  purpose  of  enforcing  the  HIPAA 
requirements  for  which  the  penalty  was 
assessed. 

Dated:  April  16. 1999. 

Nancy-Ann  Min  DeParie, 

Administrator,  Health  Care  Financing 
Administration. 

Dated  May  25. 1999. 
Donna  E.  Shalala, 

Secretary. 

(FR  Doc.  99-21662  Filed  8-19-99;  8:45  am) 
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ENVIROflMENTAL  PROTECTION 
AGENCY 

[OPPTS-00149A:  FRL-6085-4] 
mN2070-AC78 

Final  Guidance  on  Environmentally 
Preferable  Purchaaing  for  Executive 


agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  document  annoimces  the 
availability  of  a  general  guidance 
designed  to  assist  Executive  agencies  in 
identification  and  acquisition  of 
environmentally  preferable  products 
and  services.  The  final  guidance  is  in 
response  to  section  503  of  Executive 
Order  13101,  entitled  "Greening  the 
Government  Through  Waste  Prevention, 
Recycling  and  Federal  Acquisition"  (63 
FR  49641,  September  16, 1998),  which 
reqiiires  EPA  to  issue  guidance  to 
address  environmentally  preferable 
purchasing  by  the  Federal  government. 
The  guidance  is  designed  to  assist 
Executive  agencies  with  the 
implementation  of  the  environmentally 
preferable  purchasing  provisions  of 
Executive  Order  13101  and  Section 
23.704  of  the  Federal  Acquisition 
Regulations.  The  implementation  of  this 
guidance  will  result  in  increased 
piuchases  by  the  Federal  government  of 
products  and  services  which  minimize 
harmful  effects  on  human  health  and 
the  environment. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
information  contact:  Eun-Sook  Goidel, 
Office  of  Pollution  Prevention  and 
Toxics,  Pollution  Prevention  Division, 
7409,  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460, 
telephone:  (202)  260-3296,  fax:  (202) 
260-0178,  e-mail: 
goidel.eimsook@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  notice  if  you  are  an  Executive 
agency  employee  responsible  for  the 
acquisition  and  use  of  products  and 
services.  Those  who  produce  and  sell 
products  and  services  for  use  by  the 
Federal  government  may  also  find  the 
information  in  this  notice  to  be  of 
interest.  If  you  have  any  questions 
regarding  the  applicability  of  this  notice 
to  a  particular  organization,  consult  the 
person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 


n.  How  Can  I  Get  Additioiial 
Information  or  Copies  of  this  Document 
or  Other  Documents? 

For  the  convenience  of  the  reader,  the 
final  guidance  is  published  below  in  its 
entirety  in  Unit  \^. 

1.  Electronically.  You  may  also  obtain 
electronic  copies  of  this  document  and 
various  support  documents  from  the 
EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/fedrgstr/.  Alternatively, 
you  can  go  to  the  Environmentally 
Preferable  Purchasing  program's 
website:  http://www.epa.gov/opptintr/ 
epp. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-00149A.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  any  public 
comments  received  diuing  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  throu^  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  Introduction 

On  September  14, 1998,  President 
Clinton  signed  Executive  Order  13101, 
entitled  "Greening  the  Government 
through  Waste  Prevention,  Recycling 
and  Federal  Acquisition."  Section  503 
of  this  Executive  Order  requires  EPA  to 
establish  guidance  to  "address 
environmentally  preferable 
purchasing." 

The  guidance  that  is  being  made 
available  today  is  designed  to  help 
Executive  agencies  meet  their 
obligations  under  Executive  Order 
13101  to  identify  and  purchase 
environmentally  preferable  products 
and  services.  "Environmentally 


preferable"  is  defined  in  section  201  of 
the  Executive  Order  to  mean  products  or 
services  that  have  a  "lesser  or  reduced 
effect  on  human  health  and  the 
environment  when  compared  with 
competing  products  or  services  that 
serve  the  same  purpose."  The  guidance 
is  intended  to  (fraw  on  the  extensive 
prociuement  experience  of  the 
Executive  agencies  and  on  the 
environmental  expertise  of  EPA  and 
others  both  within  and  outside  of  the 
government.  It  provides  a  broad 
decision-making  framework  for 
environmentally  preferable  purchasing 
and  is  a  first  step  to  help  Executive 
agencies  systematically  integrate 
environmental  prefierability  into  the 
Federal  government's  bu3ring  decisions. 

IV.  Background 

This  Final  Guidance  on 
Environmentally  Preferable  Purchasing 
is  based  on  EPA's  September  1995 
Proposed  Guidance  on  the  Acquisition 
of  Environmentally  Preferable  Products 
and  Service  and  the  comments  received 
on  that  proposal.  EPA  announced  the 
availability  of  and  sought  comment  on 
the  Proposed  Guidance  on  the 
Acquisition  of  Environmentally 
Preferable  Products  and  Service  on 
September  29, 1995  (60  FR  50721) 
(FRL-4760-5).  The  process  EPA  used  to 
develop  the  proposed  guidance  is 
described  in  that  Federal  Register 
notice.  In  addition,  lessons  and  insights 
from  early  pilot  projects  have  guided  the 
development  of  the  Final  Guidance.  ' 

Since  1995,  a  variety  of  things  have 
occurred  that  will  directly  affect  the 
Federal  government's  environmentally 
preferable  purchasing  practices. 
Foremost  are  the  1997  revisions  to  the 
Federal  Acquisition  Regulations  that 
incorporate  policies  for  the  acquisition 
of  environmentally  preferable  and 
energy-efficient  products  and  services. 
These  changes  require  the  consideration 
of  environmental  factors  in  all  aspects  of 
Federal  acquisition,  including 
acquisition  planning  (part  7), 
conducting  market  surveys  (part  10), 
describing  an  agency's  needs  (part  11), 
evaluating  and  selecting  a  vendor  (parts 
14  and  15),  and  contract  administration 
(part  42),  as  well  as  other  provisions. 

Another  milestone  is  the  1996 
enactment  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  which  requires  the  Federal 
government  to  use  consensus-based 
industry  standards  when  available 
rather  than  creating  a  government- 
unique  standard. 

The  acquisition  streamlining  reform 
initiatives  have  also  brought  many 
changes  to  the  way  the  Federal 
government  piuchases  products  and 
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servi  ( »8.  One  example  is  increased 
decep  tralization  of  the  purchasing 
decision,  best  exemplified  by  the 
meteK^ric  increase  in  credit  card  use  by 
Fedeiml  agency  personnel.  The  number 
of  cam  holders  increased  from  10,000  in 
198^  io  250.000  in  1996  with  the  dollar 
volunie  increasing  from  $460,000  to 
close  to  $3  billion  during  the  same  time 
period.  This  trend  highlights  the 
impcMance  of  reaching  out  to  those 
beyoti|d  the  acqmsition  community  with 
the  eii^vironmentally  preferable 
piuch^ing  message. 

Another  trend  is  the  increased  interest 
at  alUevels  of  government-local,  state 
a°d  ftteign-in  using  the  government's 
piirchksing  power  as  a  policy  tool  to 
drivej  Environmental  improvement.  This 
trendl  Will  likely  accelerate  the 
anticipated  spill-over  effect  of 
envirdpmentally  preferable  purchasing 
practices.  Beyond  the  governments' 
interact,  other  large  institutional 
purclusers-non-profits  and  individual 
compepies-are  also  beginning  to 
include  environmental  factors  in  their 
bu3rinH  decisions. 

V.  Lemons  Learned 


In  tji|e  years  since  the  Proposed 
Guidabce  was  first  issued,  a  number  of 
pilot  iirojects  were  initiated  to 
demo^trate  how  EPA's  Proposed 
Guidance  could  be  applied  to  specific 
product  categories.  Though  limited  in 
number,  these  projects  have  provided 
important  insights  into  the  development 
of  the  iJ^inal  Guidance  as  well  as  the 
direction  of  EPA's  Enviroimientally 
Preferable  Purchasing  program. 

First,  it  is  important  to  have  the 
partic|[^ation  of  both  the  environmental 
and  the  acquisition/procurement 
persoI^lel.  The  acquisition  of 
envirotimentally  preferable  products 
and  services  in  the  Federal  government 
contexjt  involves  both  definhig  what  is 
envirotenentally  preferable  for  a  given 
product  or  service  and  ensuring  that  the 
procurement  process  encourages  the 
purchases  of  these  products.  Innovative 
approaiqhes  that  leverage  the  expertise  of 
the  environmental  and  procurement 
experts  is  essential  to  accomplishing 
these  tasks  and  institutionalizing 
enviroiknentally  preferable  purchasing 
practices. 

Secoiid.  on  a  very  positive  note,  early 
pilots  h^ve  shown  that  vendors 
imderstand  that  providing  a  broad  range 
of  environmental  information  is  an 
important  part  of  doing  business  with 
the  gov0|imient  and  that  it  can  serve  as 
a  competitive  advantage.  Generally 
speakidg,  however,  information  about 
enviroimiental  performance  of  products 
and  ser^ces,  particularly  along  the 
various  life  cycle  stages,  and  easy-to-use 


tools  to  assess  environmental 
performance  remain  scarce,  limiting  the 
wide-spread  adoption  of 
environmentally  preferable  purchasing. 
This  is  likely  to  change  as  Executive 
agencies  begin  to  implement  the 
changes  to  die  Federal  Acquisition 
Regulations  and  as  agencies  begin  to  use 
information  and  technical  expertise  of 
non-governmental  entities. 

Lastly,  early  pilots  indicate  that  there 
is  not  a  single,  "one  size  fits  all," 
approach  to  incorporate  environmental 
preferability  into  Federal  acquisition. 
Using  common  sense,  we  need  to  tailor 
our  approach  and  level  of  analysis  to  fit 
the  complexity  of  the  product  and 
service  categories  being  purchased. 

Much  progress  has  been  made  since 
Executive  Order  12873  was  issued  in 
October  1993.  A  number  of  pilot 
projects  have  been  implemented  by  key 
purchasing  agencies  that  have  provided 
valuable  insights  and  lessons  on  ways  to 
integrate  environmental  considerations 
into  the  Federal  procurement  process. 
These  pilots  have  helped  to  identify 
gaps  in  information  and  tools.  Future 
pilots  will  be  instrumental  in  guiding 
both  EPA's  and  other  Executive 
agencies'  efforts  in  environmentally 
preferable  purchasing.  As  EPA  and  the 
other  agencies  move  forward,  the  debate 
about  the  appropriate  approaches  and 
goals  will  likely  continue.  This  is 
desirable  given  the  dynamic  nature  of 
the  issue.  Based  on  feedback  from  all 
stakeholders,  EPA  will  continue  to  test 
a  variety  of  approaches  and  develop  and 
refine  tools  to  allow  agencies  to  more 
readily  apply  the  concepts  of 
environmental  preferability  in 
government  purchasing  decisions. 

VI.  Ma|or  Oianges  to  the  Guidance 

This  section  describes  some  of  the  key 
changes  made  to  the  1995  Proposed 
Guidance.  EPA  has  also  prepared  a  more 
detailed  Response  to  Comment 
document,  which  has  been  included  in 
the  public  record  for  this  guidance. 

A.  Guidance  Framework 

The  Guidance  homework  remains 
largely  unchanged  and  includes  an 
introduction  (Section  I),  intended 
audience  (Section  II).  approach  (Section 
m),  a  set  of  guiding  principles  (Section 
IV),  suggested  steps  for  Executive 
agency  implementation  (Section  V),  and 
appendices  (Section  VII).  A  new  section. 
Section  VI,  lists  available  resources  and 
tools  related  to  environmentally 
preferable  purchasing. 

B.  Guiding  Principles 

A  nimiber  of  changes  have  been  made 
to  the  guiding  principles,  including  the 
addition  of  a  new  principle  and  the 


merging  of  a  number  of  principles.  As 
a  result,  the  Final  Guidance  now  has 
five,  rather  than  seven,  guiding 
principles.  Taken  together,  the 
principles  are  intended  to  provide  a 
broad  guide  to  help  Executive  agency 
purchasers  address  environmental 
preferability  in  acquisition  of  products 
and  services.  Specifically,  the  following 
changes  have  been  made: 

1.  A  new  principle  on  product  safety, 
price,  environmental  considerations, 
performance  and  availability  has  been 
added  as  Principle  #1  and  reads: 

Environmental  considerations  should 
become  part  of  normal  purchasing  practice 
consistent  with  such  traditional  factors  as 
product  safety,  price,  performance,  and 
availability. 

This  was  in  response  to  a  number  of 
comments  requesting  more  emphasis  be 
placed  on  the  point  that  the  addition  of 
environment  is  not  in  lieu  of  traditional 
purchasing  factors.  Although  the 
original  proposal  noted  this,  the 
addition  of  this  new  principle  should 
send  a  dearer  message  on  the 
importance  of  putting  environmental 
considerations  in  the  context  of  other 
purchasing  factors. 

2.  The  guiding  principles  on  life  cycle 
and  multiple  attributes  have  been 
collapsed  into  one  principle  (Principle 
#3)  and  reads: 

A  product's  or  service's  environmental 
preferability  is  a  function  of  multiple 
attributes  from  a  life  cycle  perspective. 

This  change  is  based  on  comments 
and  also  EPA's  strong  belief  that  the  two 
concepts  are  integral  in  determining 
environmental  preferability.  The        * 
discussion  that  follows  the  guiding 
principle  has  also  been  modified  to 
reflect  that  although  the  determination 
of  environmental  preferability  should  be 
based  on  multiple  attributes,  the 
purchasing  decision  may  at  times  be 
based  on  a  single  attribute. 

3.  The  guiding  principles  on  impacts 
and  local  conditions  have  been 
modified  and  collapsed  into  one 
principle  (Principle  #4)  and  reads: 

Determining  environmental  preferability 
may  involve  comparing  environmental 
impacts.  In  comparing  environmental 
impacts.  Federal  agencies  should  consider: 
the  reversibility  and  geographic  scale  of  the 
environmental  impacts,  the  degree  of 
difference  among  competing  products  or 
services,  and  the  overriding  importance  of 
protecting  human  health. 

This  change  was  made  to  remove  the 
perceived  conflict  between  the  two 
original  principles  and  to  provide 
purchasers  with  more  guidance  on  how 
to  assess  relative  impacts.  The  original 
principles  were  intended  to  convey  that, 
in  general,  global  and  irreversible 
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environmoital  impacts  should  be  given 
greater  weight  in  determining 
preferability  than  local  and  rapidly 
reversible  environmental  impacts. 
However,  we  also  recognize  that  there 
may  be  situations  in  which  there  are 
unique  mitigating  circxunstances  locally, 
and  in  those  cases,  the  purchaser  can 
make  the  judgement  that  the  local 
conditions  and  impacts  should  be  given 
priority. 

4.  The  principles  on  competition  and 
product  attribute  have  been  revised  and 
a  new  principle  (IMnciple  #5)  on 
environmental  information  has  been 
added.  It  reads: 

Comprehensive,  accurate  and  meaningful 
information  about  the  environmental 
performance  of  products  or  services  is 
nccossarj'  in  order  to  detenninB 
environmental  preferability. 

This  revision  was  based  on  lessons 
from  the  pilots  and  reflects  the 
importance  of  having  relevant 
environmental  information  for 
determining  enviroiunental 
preferability.  The  discussion  related  to 
competition  which  originally  appeared 
under  guiding  Principle  #6  is  now 
captured  under  guiding  Principle  #1. 

C.  Federal  Agency  Implementation 

A  number  of  changes  have  been  made 
to  fecilitate  Executive  agency 


implementation  of  enviroiunentally 
preferable  purchasing,  including: 

1.  EPA  recommends  that  Executive 
agencies  look  to  EPA's  list  of  the  top  ZO 
prioritized  product  categories  to  focus 
their  pilot  projects.  The  description  of 
this  list  is  included  in  Section  VI  of  the 
Final  Guidance  and  the  complete  list  is 
available  on  EPA's  Environmentally 
Preferable  Ptm^asing  Program's 
website:  www.epa.gov/opptintr.  The 
prioritized  list  was  developed  piusuant 
to  Section  503(a)  of  Executive  Order 
13101  which  states  that  EPA's  guidance 
"should  be. .  .targeted  towards  products 
and  services  that  have  the  most  effect." 

2.  In  implementing  pilot  projects,  EPA 
recommends,  pursuant  to  section 
503(b)(2)  of  Executive  Order  13101,  that 
agencies  use  all  of  the  options  available 
to  determine  environmentally  preferable 
attributes  of  products  and  services  in 
pilot  projects,  including  the  use  of 
technical  expertise  of  non-governmental 
entities  such  as  labeling,  certification,  or 
standards  developing  organizations. 
Additional  guidance  on  the  use  of  these 
organizations  is  elaborated  in  the  Office 
of  Federal  Environmental  Executive  and 
EPA's  April  1998  policy  letter.  The  full 
text  of  this  policy  letter  has  been  added 
as  Appendix  E. 

3.  ePA  recommends  that  agencies 
document  their  pilot  efibrts.  In  order  to 


facilitate  this,  the  Final  Guidance 
includes  a  sample  case  study  template 
(Appendix  E). 

D.  Appendices 

A  number  of  changes  have  been  made 
to  this  section,  including: 

1.  The  addition  of  three  new  items: 

i.  Sample  Policy  Directive  (Appendix 
C). 

ii.  Full  Text  of  April  1998  Policy 
Letter  on  Non-govemmental  Entities 
(Appendix  D). 

iii.  Sample  Case  Study  Template 
(Appendix  E). 

2.  The  deletion  of  the  original 
Appendix  D,  "A  Summary  of  the 
Federal  Trade  Commission's  Guides  to 
the  Use  of  Enviromnental  Marketing 
Claims."  The  Guides  were  updated  in 
May  1998  and  the  information  on  how 
to  access  the  most  recent  Guides  is  now 
included  in  Section  VI— Resources. 

Vn.  Final  Guidance  on 
EnvironmentaUy  Preferable  Purchasing 
for  Executive  Agencies 

For  the  convenience  of  the  reader,  the 
final  guidance  is  published  below  in  its 
entirety. 

BtUJNQ  CODE  6Mfr-50-F 
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I.  Introduction 

On  September  14, 1998,  President  Clinton  signed  Executive  Order  (EO)13101,  entitled 
"Greening  the  Government  through  Waste  Prevention,  Recycling  and  Federal  Acquisition." 

Executive  Order  13101  (EO  13101)  supersedes  EO  12873,  Federal  Acquisition,  Recycling  and 
Waste  Prevention,  issued  on  October  20, 1 993,  but  retains  a  similar  requirement  for  the  U.S. 
Environmental  Protection  Agency  (EPA)  to  develop  guidance  to  "address  environmentally 
preferable  purchasing."  (Section  503,  EO  13101)  The  Final  Guidance  that  follows  is  based  on 
EPA's  September  1995  Proposed  Guidance  on  the  Acquisition  of  Environmentally  Preferable 
Products  and  Services  (60  FR  50721,  September  29, 1995)  and  comments  received  on  that 
Proposed  Guidance  as  well  as  lessons  learned  from  pilot  projects  conducted  to  date. 

The  Final  Guidance  below  is  designed  to  help  Executive  agencies  meet  their  obligations 
under  EO  1 3101  to  identify  and  purchase  environmentally  preferable  products  and  services. 
Section  503  (c)  of  EO  13101  directs  Executive  agencies  to  "use  the  principles  and  concepts  in  the 
EPA  Guidance  on  Acquisition  of  Environmentally  Preferable  Products  and  Services,  in  addition 
to  the  lessons  from  the  pilot  and  demonstration  projects  to  the  maximum  extent  practicable,  in 
identifying  and  purchasing  environmentally  preferable  products  and  services"  and  "modify  their 
procuremem  programs  as  appropriate."  Furthermore,  Section  23.704  of  the  Federal  Acquisition 
Regulation  requires  agencies  to  "affirmatively  implement"  the  objective  of  "obtaining  products 
and  services  considered  to  be  environmentally  preferable  (based  on  EPA-issued  guidance)." 

"Environmentally  preferable"  is  defmed  in  Section  201  of  EO  13101  to  mean  products  or 
services  that  "have  a  lesser  or  reduced  effect  on  human  health  and  the  environment  when 
compared  with  competing  products  or  services  that  serve  the  same  purpose.  This  comparison 
may  consider  raw  materials  acquisition,  production,  manufacturing,  packaging,  distribution, 
reuse,  operation,  maintenance  or  disposal  of  the  product  or  service." 

Implementation  of  the  Final  Guidance  will  draw  on  the  procurement  experience  of  the 
Executive  agencies  and  on  the  environmental  expertise  of  EPA  and  other  organizations  both 
within  and  outside  of  the  Federal  government.  This  guidance  provides  a  broad  framework  of 
issues  to  consider  in  environmentally  preferable  purchasing  and  will  help  Executive  agencies 
systematically  integrate  environmental  preferability  principles  into  their  buying  decisions. 

The  guidance  is  not,  however,  a  step-by-step,  "how  to"  guide  and  it  is  not  intended  to 
answer  many  of  the  specific  questions  that  might  arise  in  the  acquisition  of  a  particular  product 
category  or  service.  The  Ust  of  resources  in  Section  VI  provides  more  specific  guidance  and 
information  about  various  product  and  service  categories,  environmental  attributes  that  have  been 
identified  for  them,  and  the  approaches  used  to  consider  those  attributes  in  acquisition  decisions. 
For  the  latest  information  on  other  resources  and  tools  under  development.  Executive  agency 
personnel  and  others  are  directed  to  EPA's  Environmentally  Preferable  Purchasing  Program 
Web  site  at:<www.epa.gov/opptintr/epp> 
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The  Final  Guidance  strives  to  meet  the  National  Performance  Review  and  procurement 
[  ;form  goals  of  smiplifying  and  streamlining  Federal  purchasing  while  recognizing  that  the 
:  efimtion  of  "environmentally  preferable"  will  likely  require  the  consideration  of  different 
^vironmental  factors  as  appropriate  for  different  situations.  In  sum,  the  guidance: 

Applies  to  all  acquisition  types,  from  suppUes  and  services  to  buildings  and 
systems. 

•  Provides  a  set  of  guiding  principles. 

•  Requests  Executive  agencies  to  select  and  implement  pilot  acquisitions  or 
demonstration  projects. 

Provides  a  framework  for  Executive  agencies  to  implemcm  the  environmentally 
preferable  purchasing  provisions  of  EO13101. 

^.  Intended  Audience  for  the  Guidance 

The  target  audience  ofthis  guidance  includes  all  Executive  agency  employees  involved  in 
1^  acquisition  ofsupplies,  services,  systems,  and/or  fecilities.  The  general  guidance  and  the 
ijiformation  generated  by  the  pilot  projects  also  will  be  uscfiil  to  Executive  agency  employees 
>Wk)  request,  maintain,  or  use  the  supplies,  services,  systems  and  fecilities.  In  addition,  both  the 
general  guidance  and  the  pilot  project  information  should  provide  pragmatic  direction  for  private 
*ctor  businesses  who  wish  to  manufacture,  market,  or  provide  environmentally  preferable 
•^-Mucts  and  services  for  use  by  the  Federal  government. 

Overall  Approach  for  Implementing  Executive  Order  13101 

Section  503  of  EG  13101  has  two  key  components:  (1)  developmem  of  this  guidance;  and 
CJ)  implementation  ofthe  guidance  through  pilot  and  demonstration  projects.   This  guidance 
sjjts  a  broad  policy  framework  for  implementing  environmentally  preferable  purchasing  within 
%  context  of  Federal  government.  For  the  second  component.  Section  503  (b)  of  the  EG  states 
"(j\]gencies  are  encouraged  to  immediately  test  and  evaluate  the  principles  and  concepts 
cjjjitained  in  the  EPA's  Guidance... through  pilot  projects...".  These  pilots  may  be  undertaken 
ing  die  m-house  expertise  of  EPA  and  other  Executive  agencies,  as  well  as  the  technical 

ise  of  nongovernmental  entities,  including,  but  not  limited  to,  voluntary  consensus 
idards  bodies  (see§  12(d)  of  the  National  Technology  Transfer  and  Advancement  Act  (Pub.  L. 
-1 13,  §  12(d),  15  U.S.C.  272  note),  environmental  standard  setting  organizations,  tiiird  party 
ification  programs,  environmental  labeling  or  environmental  "report  card"  programs,  and 
ler  environmental  consulting  organizations.   Section  V  of  this  Final  Guidance  provides  more 
dj^il  about  how  tiiese  pilot  projects  might  woric.  These  pUots  are  expected  to  yield  more 
sjiicific  and  practical  infonnation  about  applying  tiiis  Final  Guidance  to  purchases  of  particular 
products  and  services. 
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In  addition  to  promoting  environmentally  preferable  purchasing,  EO  13101  encourages 
Executive  agencies  to  purchase  bio-based  products.  (Section  504  (b)).  Under  the  EO,  "biobased 
product"  means  **a  commercial  or  industrial  product  (other  than  food  or  feed)  that  utilizes 
biological  products  or  renewable  domestic  agricultural  (plant,  animal  and  marine)  or  forestry 
maleiials.** 

Bio-based  products  may  also  be  environmentally  preferable.  Made  from  renewable 
resources  by  definition,  these  products  have  many  positive  environmental  aspects  and  should  be 
considered  by  agencies  lookiiig  to  make  environmentally  preferable  purchases.  However, 
Federal  purchasers  should  not  assume  all  bio-based  products  are  automatically  environmentally 
preferable.  As  with  other  products.  Executive  agencies  should  consider  a  range  of  environmental 
impacts  associated  with  bio-based  products  when  makmg  purchasing  decisions.   In  some  cases, 
fectors  such  as  pesticide  use  or  high  water  consumption  might  make  a  bio-based  product  less 
environmentally  preferable.   The  Usl  of  bio-based  products  which  the  U.S.  Department  of 
Agriculture  will  issue  under  Section  504  of  EO  13101  will  be  a  good  starting  point  for  Executive 
agencies  looking  to  identify  environmentally  preferable  purchasing.   During  the  development  of 
pilots  under  Section  503  (b)  of  the  EO,  EPA  will  look  for  opportunities  involving  bio-based 
products. 

IV.  Gsiding  Principles 

EPA  has  developed  five  guiding  principles  to  provide  broad  guidance  for  ^»plying 
environmentally  preferable  purchasing  in  the  Federal  government  setting.  Applicability  of  these 
principles  in  specific  acquisitions  will  vary  depending  on  a  variety  of  factors,  such  as:  the  type 
and  complexity  of  the  product  or  service  being  purchased;  whether  or  not  the  product  or  service 

is  commercially-available;  the  type  of  procurement  method  used  (e.g.,  negotiated  contract,  sealed 
bid,  etc.);  the  time  frame  for  the  requirement;  and  the  dollar  amount  of  the  requirement 

In  all  acquisitions.  Executive  agency  personnel  use  their  professional  judgement  and 
common  sense,  whether  assessing  a  product  or  service's  performance,  cost,  or  availability. 
Similariy,  in  applying  these  environmentally  preferable  principles  Executive  agency  personnel 
should  use  reasonable  discretion  about  the  level  of  analysis  needed  to  determine  environmental 
preferabiUty.  For  example,  an  extensive  life  cycle  assessment  might  not  be  conducted  to 
purchase  rubber  bands.  On  the  other  hand,  for  large-volume  or  systems  acquisitions,  or  for 
complex  products,  such  assessments  may  be  appropriate,  and  might  aheady  be  required.  Or,m 
some  cases,  much  of  the  information  upon  which  to  build  such  an  analysis  might  have  already 
been  collected. 

Guidmg  Prmciple  1:  Environment  +  Price  +  Petformance  =  Environmentalty 
Pr^enbk  Purchasing 

Environmental  considerations  should  become  part  ofnormal  purchasing  practice, 
consistent  with  such  traditional  factors  as  product  safety,  price,  performance,  and 
availability. 
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The  manufacture,  use,  and  disposal  of  certain  products  might  have  adverse  impacts  on 
human  health  and  the  environment  These  impacts  in^wse  costs  that  the  purchasing 
entity,  and  ultimately,  society  as  a  whole,  end  iqj  paying  for  in  one  way  or  another.  For 
the  Federal  government,  the  hazardous  or  toxic  nature  of  a  product  or  service  can  result  in 
significant  cleanup  or  liability  costs,  as  weU  as  in  less  directly  quantifiable,  but 
cumulative  and  persistent  environmental  damage.  Even  non-hazardous  wwte  is 
associated  with  ever-increasing  diqwsal  costs  that  can  be  avoided  or  reduced. 
Responsible  management,  beginning  with  the  initial  purchase  of  products  and  services 
that  minimize  environmental  burdens,  can  diminish  the  Federal  government's  raw 
material,  operating,  maintenance,  and  disposal  costs.   In  addition,  a  product  or  service's 
environmental  prefcrabUity  can  often  have  positive  in^acts  on  its  overall  performance. 

For  these  reasons,  the  Federal  government's  purchasing  decisions  arc  no  longer  confined 
to  considerations  of  price  and  functional  performance  but  should  include  considerations 
of  environmental  performance  as  well.  Today  agencies  can  obtain  improved 

environmental  attributes  not  at  the  expense  of,  but  instead  may  operate  in  concert  with, 
other  traditional  fectors  like  price  and  functional  performance.  Those  product  or  service 

providers  who  can  optimize  all  these  fiKtors  will  capture  and  maintain  the  largest  market- 
share  of  government  customers. 

Just  like  price,  perfonnance,  and  health  and  safety,  environmental  &ctors  should  be  a 
subject  of  competition  among  vendors  seeking  government  contracts.  In  turn,  this 
increased  competition  among  vendors  should  stimulate  continuous  environmental 
improvement  and  increase  the  availability  of  environmentally  preferable  products  and 
services.  The  purpose  ofthis  guidance  is  to  encourage  Executive  agencies  to  award 
contracts  to  companies  that  t^e  environmental  concerns  into  account  Thisprocess, 
consequently,  will  lead  to  the  development  of  environmentally  preferable  products  and 
services  that  perform  better  and  cost  less  because  they  reduce  waste  and  negative 
environmental  impacts.  As  stated,  this  principle  reflects  the  spirit  of  a  number  of 
reinvention  initiatives  at  EPA  aid  across  the  Federal  government  aimed  at  testing  cleaner, 
cheaper,  and  smarter  q>proaches  to  environmental  protection. 

Agencies  have  considerable  discretion  in  incorporating  environmental  preferability  into 
procurement  decisions,  especially  within  the  context  of  "best  value"  contracting.  For 
example,  environmental  considerations  that  result  in  payment  of  a  price  premium  for 
goods  or  services  may  be  reasonably  related  to  an  agency's  dcfmition  of  its  "minimum 
needs"  and,  therefore,  may  be  pennissible.  This  is  not  much  different  than  paying  a 
higher  price  for  better  perfonnance  or  quality.  Federal  personnel  may  consider  paying  a 
reasonable  premium  for  environmentally  preferable  products  on  a  number  of  grounds. 
For  example,  a  reasonable  price  premium  may  be  justified  because  the  environmental 
attributes  of  a  product  or  service  provide  offsetting  reductions  in  operating  and  disposal 
costs. 
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GuidiHg  Principle  2:  PoUuHon  Prevention 

Consideration  of  environmental  preferability  should  begin  early  in  the  acquisition 
process  and  be  rooted  in  the  ethic  of  pollution  prevention,  which  strives  to  eliminate  or 
reduce,  up-front,  potential  risks  to  human  health  and  the  environment. 

It  is  never  too  eariy  in  the  acquisition  process  to  begin  considering  environmental 
preferability.  Pollution  prevention,  the  reduction  or  elimination  of  waste  at  the  source, 
can  not  only  reduce  pollution,  but  it  can  save  money  for  agencies  as  well.  Defense  and 
civilian  Federal  agencies  have  ongoing  programs  for  pollution  prevention  under  EO 
12856  and  other  authorities  tiiat  can  result  in  cost  savings  throughout  the  product  or 
service  life  cycle.  Furthermore,  pollution  prevention  measures  can  lead  to  a  higher 
degree  of  environmental  protection  by  reducing  subsequent  costs  for  disposal  or  cleanup 
of  hazanious  wastes  and  materials.  A  key  reason  for  environmentally  preferable 
purchasing  is  to  protect  the  environment  by  reducing  waste  and  pollution  at  the  source 
with  the  resulting  benefit  of  reduced  overall  cost  to  the  government  and  the  public 
(taxpayers  and  society  as  a  whole). 

Under  this  guiding  principle,  pollution  prevention  should  be  the  primary  motivation  and 
strategy  for  the  Federal  governments  implementation  of  environmentally  preferable 
purchasing.  There  arc  many  ways  to  apply  pollution  prevention  to  the  acquisition 
process: 

a)  Customized  purchases  or  projects  in  which  program  managers,  architects,  engineers, 
systems  designers,  or  others  have  input  into  the  design  phase  afford  agencies  an  early 
opportunity  to  apply  environmentally  preferable  concepts.  In  addition,  early  involvement 
offers  agencies  a  unique  point  of  leverage  from  which  to  address  environmental  impacts. 
Although  these  types  of  purchases  are  not  the  bulk  of  Federal  acquisition  reqmrements, 
the  early  stage  of  customized  product  or  project  design  is  the  time  when  decisions  about 
different  approaches,  materials,  and  manufacturing  processes  are  made.  Estimates  show 
that  70  percent  or  more  of  the  costs  associated  with  product  development,  manufacture, 
and  use  are  determined  during  the  initial  design  stages.'  By  incorporating  environmental 
factors  during  product  or  service  design.  Federal  agencies  can  minimize  environmental 
problems  and  their  associated  costs.  For  example,  early  environmental  consideration 
helps  agencies  avoid  potential  liabilities  due  to/mes  as  well  as  the  costs  of  record 
keeping  and  reporting. 

b)  During  the  early  stages  of  acquisition.  Executive  agency  personnel  can  also  apply  a 
systems  analysis  approach  for  certain  products  or  services  (such  as  computers,  buildings, 
and  transportation  systems)  in  which  a  number  of  components  have  interdependent 
functions.  A  systems  analysis  approach  takes  into  consideration  the  full  set  of  product 


'U.S.   Congress,  Office  of  Technology  Assessment,  Green  products  by  Design:  Choices  for  a  Cleaner 
Environment,  OTA-E-541  (Washington,  D.C.:U.S.  Government  Printing  Office,  October,  1992) 
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elements,  focusing  on  how  they 
interact  from  a  life  cycle  perspective 
and  helping  to  identify  the  most 
efficient  options  for  meeting  the 
government's  needs. 

c)  Executive  agency  personnel  might 
also  appropriately  ask  whether  a 
product  or  a  service  is  even  necessary 
or  can  be  replaced  by  a  less  damaging 
process.  For  instance,  in  degreasing 
operations,  questions  arise  as  to 
whether  an  efiRcient  cleaner  using 
halogenated  solvents  is  better  or 
worse  for  the  environment  than  an 
aqueous-based  cleaner.  A  more 
impropriate  question  may  be  v^ether 
the  cleaning/degreasing  step  can  be 
ehminated  without  affecting  the 
overall  performance  of  the  product  or 
system.  This  might  be  accomplished, 
for  example,  by  consolidating 
cleaning  and  degreasing  in  a  later 
stage  of  the  manufacturing  process  or 
changing  the  process  itself.  As  this 
example  illustrates,  environmental 
preferability  does  not  just  involve 
substituting  a  "green"  product  for 
another.  It  also  involves  questioning 
whether  a  function  needs  to  be 
performed  and  how  it  can  best  be 
performed  to  minimize  negative 
environmental  impacts. 


The  Department  of  Defense  integrates  pollution 
prevention  into  all  of  its  major  weapons  system 
acquisition  programs.  For  example,  the  New  Attack 
Submarine  (NSSN)  Program  has  worked  to  inchide 
environmental  considerations  in  all  phases  of  the 
submarine's  life  cycle,  from  initial  design  to  eventual 
disposal  s(Mne  30  or  more  years  later. 

By  considering  all  viable  environmental  alternatives 
during  the  design  phase,  the  NSSN  Program  identified  a 
number  of  options  tfiat  will  resuh  in  benefits.  Just  a  few 
examples  are  listed  bek>w: 

•  A  redesigned  nuclear  reactcM-  core  will  eliminate  die 
need  for  refueling  and  disposal  of  spent  nuclear  fuel, 
while  achievmg  a  muki-millicm  dollar  cost 
avoidance. 

•  31  percent  reduction  in  the  number  of  paints  and 
coatings  used  in  manufacturing  the  NSSN  while 
ensuring  diat  all  of  the  selected  paints  satisfy 
applicable  performance  and  environmental 
requirements. 

•  61  percent  reduction  in  die  number  of  adhesive 
products  to  be  used  on  the  NSSN  compared  to  die 
number  required  for  previous  submarine  classes. 

•  80  percent  reduction  in  die  number  of  solvents  and 
cleaners. 

•  Research  and  development  effort  to  identify  and  test 
a  biodegradable  hydraulic  fluid  for  submarines  to 
replace  die  curratt  toxic  mineral  oil-based  fhiid. 

By  recognizing  early  on  tfiat  die  key  to  reducing 
envinmmental  impact  duoughout  die  ship's  life  cycle  is 
pollution  ixevention  and  hazardous  material  control  and 
management,  die  NSSN  Program  was  able  to  design  a 
submarine  that  meets  strict  safiety  and  performance 
requirements,  achieves  significant  cost  savings,  and 
minimizes  risk  to  the  environment. 


GuuUng  Principle  3:  Life  Cycle  Perspecttye/MuUipie  Attributes 

A  product  or  service's  environmental  preferability  is  a  function  of  multiple  attributes 
from  a  life  cycle  perspective. 

Federal  agencies  should  consider  the  following  concepts  ui  applying  this  principle : 

a)  Life  cycle  perspective— A  product  or  service  has  environmental  impacts  long  before 
and  after  the  Federal  government  purchases  and  uses  it  The  manufacture,  use. 
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dismTjution,  awl  disposal  of  products  create  a  variety  of  burdens  on  the  cnviroimiOT 

Federal  agencies  should  strive  to  purchase  products  or  services  with  as  few  negative 
environmental  impacts  in  as  many  life  cycle  stages  as  possible.   In  other  words.  Federal 
agencies  should  determine  the  **environroental  preferabUity"  of  a  product  or  service  Iqr 
comparing  the  severity  of  environmental  damage  it  causes  throughout  its  life  cycle  with 
that  caused  by  competing  products— from  the  point  of  raw  materials  acquisition,  product 
manu&cturing,  packaging,  and  transportation  to  itsTise  and  ultimate  disposal.  By  doing 
90.  the  Federal  government  can  minimize  the  overall  environmental  impacts  of  products 
and  services.  In  addition,  by  actively  seeking  and  considering  life  cycle  information  to 
inform  buying  decisions.  Executive  agency  personnel  can  send  a  clear  signal  that 
government  business  will  go  to  those  who  consider  the  effect  of  their  product's  life  cycle 

on  the  environment 

life  r^cto  Stope«  of  «  Tvpiotl  Product 


M^M 


Although  most  people  would  agree  that  considering  life  cycle  impacts  in  purchasing 
decisions  is  desifrf)le,  there  are  disagreements  on  how  to  make  purchasing  ded^Mthat 
best  reflect  a  life  cycle  perspective.  Even  the  term  *1ife  cycle"  is  interpreted  diflBwentfy 
bydifierent  people.  To  some,  it  connotes  an  exhaustive,  extremely  time-consuming,  and 
very  expensive  Malysis.  To  others,  a  life  cycle  perspective  is  possible  in  an  abbreviated 
process,  in  which  a  kmg  list  of  potential  environinental  attributes  and/or  iirq)acts  is 
nanowcd  to  a  few,  aUowing  for  comparison  across  a  p«ticular  product  category.  In 
addition,  the  ability  of  Federal  purchasers  to  make  buying  decisions  from  a  life  cycle 
perspective  depends  on  a  variety  of  fcctors  including:  the  type  of  product  or  service  being 
purchased;  the  availabUity  of  life  cycle  mformation  and/or  wiUingness  by  the  provider  to 

give  the  information;  and  the  availabiUty  of  easy-to-use  tools  that  can  translate  this 
information  to  support  purchasing  decisions  by  the  Federal  government  EPA  recognizes 
that  agencies  may  find  it  easier  to  ^y  a  Ufe  cycle  perspective  when  the  result  wiU  be 
inlemal  agency  environmental  benefits  and/or  cost  savings  rather  than  external  benefits. 
Nevertheless,  EPA  encourages  agencies  to  consider  reduciiig  impacts  along  all  stages  of 
the  product  or  service  life  cycle. 

TTiis  guidance  promotes  Ac  use  of  a  range  of  practices,  from  Ufe  cycle  considerations  to  a 
more  rigorous,  scientifically  defensible  life  cycle  assessment  methodology.  EPA 
encourages  Executive  agencies  to  use  currently  available  tools  as  well  as  help  refine  and 
address  the  needs  of  Federal  purchasers.  Examples  of  available  tools  and  references  are 
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listed  m  Section  VI.  For  the  most  cunent  list  of  available  tools.  Executive  agency 
personnel  are  referred  to  EPA's  EPP  Program  Web  site:  <www.epa.gov/opptintr/epp> 
EPA  also  encourages  experts  both  within  and  outside  of  the  Federal  community  to 
develop  additional  life  cycle  tools  to  support  environmental  preferability  decisions. 

b)  Multiple  environmental  attributes  —  Environmental  preferability  should  reflect  the 
consideration  of  multiple  environmental  attributes  such  as  increased  energy  efficiency 
reduced  toxicity,  or  reduced  impacts  on  ftagile  ecosystems.  In  addition,  these  attributes 
should  be  considered  from  a  life  cycle  perspective.  Focusing  on  one  environmental 
attnbute  of  a  product  or  a  service,  without  considering  others,  might  inadvertently 

exclude  important  impacts  on  the  detcnnmation  of  environmental  preferability.   For 
example,  improving  one  attribute  (e.g.,  increased  energy  efficiency  or  reduced  toxicity) 
may  result  m  other  unintended  environmental  Hfe  cycle  impacts.  It  is  also  possible  that 
focusing  on  a  single  aspect  of  the  product  or  service  will  cause  Executive  agency 
personnel  to  overlook  improvements  that  the  vendor  has  or  can  make  in  other  aspects  of 
the  product  or  service.  In  short,  it  is  difficult  to  be  confident  that  an  alternative  product  is 
environmentally  preferable  without  some  consideration  of  multiple  attributes  from  a  life 
cycle  perspective.  Analytical  tools  such  as  life  cycle  assessment  can  help  Federal 

agencies  ensure  the  product  or  service  they  purchase  does  not  create  new  problems  for 
some  other  aspect  of  the  environment  by  identifying  other  potential  negative  impacts  that 
should  be  alleviated. 

Although  the  det^npi^i^tipn  of  environmental  preferability  should  be  based  on  multiple 
environmental  attributes.  Federal  agencies  may  at  times  make  purchasing  deci^^ion^  based 
on  a  smgle  attribute  when  that  attribute  distinguishes  the  product  or  service  in  a  category. 
In  Its  environmentally  preferable  purchasing  effort,  EPA  aims  to  build  upon  those 
attributes  that  are  well-defined,  measurable  and  familiar  to  Federal  purchasers  (e.g., 
recycled  conten*  and  energy  efficiency).  EPA  also  seeks  to  support  the  development  of 
similar  definitions  and  measures  for  other  attributes  that  are  less  understood  and  to 
advance  consideration  of  multiple  environmental  attributes  in  purchasing  decisions. 

The  menu  of  environmental  attributes  described  in  Appendix  B  offers  a  preliminary  look 
at  what  should  be  considered  in  environmentally  preferable  purchasing  decisions.  Many 
of  the  attributes  are  relevant  to  a  number  of  different  product  life  cycle  stages,  while 
others  are  more  pertinent  to  one  particular  stage.  The  menu  should  serve  as  a  means  to 
inform  Executive  agency  personnel  about  the  different  types  of  attributes  that  can  make  a 
product  or  service  environmentally  preferable.  Each  and  every  element  in  the  menu  is  not 
meant  to  be  applicable  to  all  products  and  services  nor  is  the  menu  all-inclusive    i^ 


GuUimg  Principie  4:  Comparison  o/Envirottmentai  Impacts 

Determming  environmental  preferability  might  involve  comparing  environmental 
impacts.  In  comparing  environmental  impacts,  Federal  agencies  should  consider:  the 
reversibUity  and  geographic  scale  of  the  environmental  impacts.  th>  degree  of  difference 
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among  competing  products  or  services,  and  the  overriding  importance  of  protecting 
human  health 

In  detennining  environmental  prefcrability.  Executive  agency  personnel  might  need  to 
compare  the  various  environmental  impacts  among  competing  products  or  services.  For 
example,  would  the  reduced  energy  requirements  of  one  product  be  more  important  than 
the  water  pollution  reductions  associated  with  the  use  of  a  competing  product?  The  ideal 
option  would  be  a  product  that  optimized  energy  efficiency  and  minimized  water 
pollution.  When  this  is  not  possible,  however.  Executive  agency  personnel  will  have  to 
choose  between  the  two  attributes.  It  is  importam  to  consider  both  the  nature  of  the 
environmental  impact  and  the  degree  of  difference  among  competing  products. 

There  is  no  widely  accepted  hierarchy  that  ranks  the  attributes  or  environmental  impacts 
that  are  most  important.  The  following  three  factors  are  intended  to  help  Executive 
agency  personnel  analyze  the  environmental  impacts  of  competing  products  and  services 
and  make  decisions  about  environmental  preferabiUty  when  faced  with  trade-ofifs  among 
environmental  attributes.  These  factors  are  not  listed  in  order  of  importance. 

a)  Recovery  time  and  geographic  scale— Federal  agencies  should  consider 
recovery  time  and  geogr^)hic  scale  in  comparing  environmental  impacts.  To 
what  extent  is  an  environmental  impact  reversible?  An  impact  is  less  acceptable 
if  the  recovery  time  is  longer.'  The  geographic  scale  of  the  problem  and  the 
importance  of  the  affected  ecosystems  are  also  significant.  Global  environmental 
impacts  are  more  significant,  therefore,  than  ecological  stressors  that  have  a  local 
or  regional  ecosystem  impact' 

The  table  shown  below  provides  a  basic  framework  for  considering  the 
reversibility  and  geographical  scale  of  environmental  impacts  and  includes  some 
examples  of  how  certain  impacts  might  fit  into  the  matrix. 

While  some  environmental  standards  or  other  sources  of  comparative  infonnation 
on  products  are  national  or  international  in  scope.  Federal  agencies  should  also  be 
prepared  to  consider  unique  local  impacts  and  site-specific  uses.  Information 

based  on  an  assessment  of  national  or  global  needs,  by  its  nature,  rarely  allows  for 
the  consideration  of  local  impacts  associated  with  how  products  are  used. 


'This  is  based  on  the  findings  of  Ae  Science  Advisory  Boeid,  published  in  its  1990  report  entitled  "Reducing 
Risk-  Setting  Priorities  and  Strategies  for  Environmental  Protection,"  a  statement  of  policy  on  priority  pollutants 
affecting  environmental  and  pubUc  heahh.  In  this  report,  environmental  stressors  were  judged  to  be  significant  based 
00  two  primary  criteria— the  geographic  scale  and  degree  of  reversibility  of  the  impact 

TTie  Science  Advisory  Boad  is  a  public  advisory  group  providing  extramural  scientific  information  and  advice 
to  the  Administrator  and  od»er  officials  of  the  Environmental  Protection  Agency.  The  Board  is  strurturcd  to  provide 
balanced,  expert  assessment  of  scientific  matters  related  to  problems  filing  die  Agency. 

'Refer  to  above  footnote. 
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recycled,  and/or  discarded.  Executive  agency  personnel  are  encouraged  to 
consider  local  factors,  where  they  are  relevant,  and  not  rely  exclusively  on 
national  or  global  infonnation.   For  example,  although  it  may  be  generally 
accepted  that  an  aqueous-based  degreascr  is  preferred  over  a  halogenated  solvent 
degreaser,  the  environmentally  preferable  purchasing  decision  may  depend  on 
whether  there  is  sufficient  local  wastewater  treatment  capacity  to  deal  with  the 
aqueous  waste. 

There  may  be  rare  occasions  where  the  goal  of  minimizing  a  local  impact,  such  as 
smog,  is  in  conflict  with  the  goal  of  minimizing  a  global  impact,  such  as  ozone 
dq>lction  and  global  climate  change.  In  these  instances,  EPA  encourages 

purchasers  to  engage  as  much  as  possible  in  applying  Principle  #2  and  aiming  to 
prevent  pollution,  thereby  avoiding  such  trade-oflfe.  Where  there  are  unique  local 
circumstances,  the  purchaser  can  make  the  judgment  that  the  local  cowfitions  and 
unpacts  should  be  given  priority. 


ECOLOGICAL  PRIORITY  IMPACTS  MATRIX 


ReverahUity 


Loeml/K^hmai 


Geographic 
Scale 


NaUcmai 


*  Erosion 

*  Conventional  Poltutants 


&0M 


•Hazardous  Air  Pollutants 
*  Cbanical  Releases 


*  Bioaccumulative 
Pollutants 


Cemtmriea^lmd^lmiie 


*  Loss  of  biodiversity 

*  Ozone  Depleting  Chemicals 
. , I  *  Global  Wanning  Gases 

++ 1  nis  matrix  provides  a  few  examples  of  how  certain  environmental  stresors  and  impacts  might  fall  into 
the  different  categones  of  reversibility  and  geographic  scale  consideraUons  and  is  not  meant  to  be 
comprehensive. 


b)  Differences  among  competing  products— In  some  situations,  a  purchaser  may 
detemiine  preferability  by  looking  at  the  differences  of  environmental 
performance  among  competing  products,  rather  than  by  comparing  environmental 
problems.  Guidmg  Principle  3  addresses  the  importance  of  identifying  relevant 
attributes  for  a  product.  There  might  be  significant  differences  among  competing 
products  for  some  of  these  attributes,  while  for  others,  the  differences  could  be 
minimal.  In  purchase  comparisons.  Executive  agencies  might  prefer  the  product 
or  service  that  provides  a  significam  improvement  over  competing  products, 
without  making  a  deteimmation  that  one  environmental  problem  is  more 
significant  than  another.  For  example,  a  product  that  significantly  reduces 
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toxicity  might  be  preferable  to  one  that  makes  a  minimal  reduction  in  waste 
reduction. 


c)  Human  health  -A  product  or  a  service  should  be  at  least  equivalent  to 
comparable 


[)roducts/services  in 
protecting  human  health  to 
be  considered 
environmentally 
preferable.   EPA's 
Science  Advisory  Board 
listed  the  environmental 
factors  listed  to  the  right  as 
significant  contributors  to 
human  health  risks. 


List  of  High  Priority  Human  Health  Stressors 
(not  in  any  order  of  importance): 

Ambient  air  pollutants  "^ 
Hazardous  air  pollutants 
Indoor  air  pollution 
Occupational  exposure  to  chemicals 
Bioaccumulative  pollutants 


EPA  recognizes  that  Executive  agencies  considering  these  three  factors  ( recovery  time 
and  geographic  scale;  differences  among  products;  and  human  health)  must  rely  on 
providers  of  products  and  services  to  supply  practical  environmental  information  on 
products.  EPA  encourages  organizations  that  provide  environmental  standards  or  other 
types  of  comparative  product  information  to  consider  these  factors  in  evaluating  and 
reporting  environmental  infcmnation  for  purchasers. 


GuUing  Principle  5:  Environmental  Perforniance  Infonnaiion 

Comprehensive,  accurate,  and  meaningful  information  about  the  environmental 
performance  of  products  or  services  is  necessary  in  order  to  determine  environmental 
preferability. 

a)  Importance  of  Environmental  Information  —  Executive  agency  personnel  will  need 
comprehensive,  accurate  and  meaningful  life  cycle-based  information  about  the 
environmental  characteristics  of  products  and  services  in  order  to  evaluate  whether  one 
product  or  service  is  more  or  less  damaging  than  another.  Even  with  this  thorough 
information,  however,  making  these  evaluations  can  be  difficult.  Yet,  without  such 
information,  determinations  of  environmental  preferability  are  even  more  challengmg. 
Executive  agency  personnel  are  encouraged  to  seek,  and  product  and  service  providers 
are  encouraged  to  provide,  life  cycle-based  information  about  the  environmental 
performance  of  products  and  services.  This  information  should  be  sought  and  provided  m 
all  appropriate  stages  of  the  acquisition  process  including,  but  not  limited  to  market 
surveys,  request  for  proposals,  etc.   (See  Federal  Acquisition  Regulation,  (FAR)  48 
C.F.R.  Subpart  23.7,  v^iiich  includes  a  mandate  for  the  acquisition  of  environmentally 
preferable  and  energy-efficient  products  and  services. 
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Executive  agency  purchasers  may  encourage  product  and  service  providers  to  describe 
their  product  or  service's  performance  according  to  the  menu  of  environmental  attributes 
included  in  Appendix  B  (1). 

Product  and  service  providers'  disclosure  of  environmental  information  about  their 
products  and  services  will  also  foster  competition  and  encourage  a  market-driven 

^proach  to  environmental  improvement  The  accessibility  of  the  information  to  the 
public  (both  Executive  agency  personnel  and  the  general  public)  will  help  ensure  its 
accuracy  and  credibility. 

b)  Whatmow  Information  is  Conveyed  -  A  number  of  resources  about  the  environmental 
performance  of  products  or  services  are  currenUy  available.  Two  general  categories  of 
-    information  sources  can  be  distinguished:  (1)  manufacturers  who  provide  environmental 
information  (e.g.,  environmental  claims,  product  profiles,  etc.)  about  their  products  either 
on  the  label  or  through  product  literature,  including  advertisements;  and  (2) 
environmental  information  compiled,  evaluated,  and  reported  by  non-governmental 
entities.  Included  in  this  second  category  are  third-party  certification  programs  that 
evaluate  the  environmental  aspects  of  products  and  award  symbols  (e.g.,  "seals-of- 
approval")  or  compile  '^report  cards"  of  environmental  information.  Noii-govemmental 
entities  may  also  verify  specific  claims  made  by  manufacturers  (e.g.,  paper  contains  30 
percent  recycled  content). 

Information  conveyed  through  claims  and  seals  can  help  Executive  agency  personnel 
identify  environmentally  preferable  products,  depending  on  the  types  of  products  being 
purchased  and  the  legal  acquisition  requirements  involved.  A  more  detailed  discussion  of 
how  Executive  agencies  can  use  technical  expertise  and  research  of  non-governmental 
entities  in  their  environmentally  preferable  purchasing  practices  is  included  in  Section  V 
and  Appendix  D.  In  evaluating  the  environmental  attribute  claims  made  by  anyone, 
whether  they  are  manufacturers,  vendors,  or  other  non-governmental  entities.  Executive 
agency  personnel  should  refer  to  the  Federal  Trade  Commission's  (FTC's)  "Guides  for 
the  Use  of  Environmental  Marketing  Terms.  "  (Green  Guides.) 

V.  Executive  Agency  ImplemeotatioB 

This  section  recommends  steps  that  each  agency  can  take  to  implement  the 
environmentally  preferable  purchasing  provisions  of  EO  13101. 

A.  PoUcy  dffecti ve  and  aflRrmative  procurement  plans 

Recognizing  that  effective  implement^on  of  environmentally  preferable  purchasing  will 
require  clear  direction  and  support  from  the  top  levels  of  each  agency^  this  Final  Guidance 
recommends  that  each  Executive  agency  issue  a  PoHcy  Directive  promoting  the  practice.  A 
sample  is  includedin.  Appendix  C.   The  policy  directive  should  include  the  elements  listed 
below: 
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An  overall  statement  of  policy: 

•  Agency  personnel  should  seek  to  reduce  the  environmental  damages  associated 

with  their  purchases  by  increasing  their  acquisition  of  environmentally  preferable 
products  and  services  to  the  extent  feasible,  consistent  with  price,  performance, 

availability,  and  safety  considerations. 

Environmental  factors  should  be  taken  into  account  as  eariy  as  possible  in  the 
acquisitionplanninganddccision-makingprocess.  (SeeEO  13101,Section401.) 

ResponsibiUty  jfor  environmentally  preferable  purchasing  should  be  shared  among 
Ae  progrwn,  acquisition,  and  procuremeirt  personnel. 

A  commitment  to  the  following: 

•  Increasing  Aeacquisitionofenviionmentally  preferable  products  and  services. 
(See  EO 13101,  Scctioiis  102. 503  (.c).  and  602.) 

Under  section  6002  of  the  Resource  Conservation  and  Recovery  Act  of  1976  and 
FAR  Subpart  23.4,  procuring  agencies  are  reqirired  to  establish  affirmative 
procurement  programs  for  purchasing  EPA-designated  recycled  products.  EPA 
recommends  that  agencies  expand  Ae  scope  of  their  alBBrmative  procurement 
programs  to  include  environmentally  preferable  products  and  services.   EO 

13101,  SectioD  302,  (aXlX»)  ct^s  for  a  Strategic  Plan  to  inchidc  Ae  **direction 
and  initiatives  for  acquisition  of  recycled  and  recyclable  products  and 

environmentally  preferable  products  and  services."  Furthermore,  Section  302  (b) 
(1)  requires  Agency  Environmental  Executives  to  "translate  [thi^  Government- 
wide  Strategic  Plan  into  specific  agency  md  service  plans.** 

•  Identifying  and  implementing  iMlot  projects  (See  Section  V(B)  below). 

•  Establishing  internal  agency  incentive  and  award  programs  to  recognize  those 
people,  teams,  and  mtcragency  work  groups  who  are  most  successfiil  at  promoting 
the  purchase  of  environmentally  preferable  purchasing  (see  Executive  Order 
13101,  Section  802).  Collaboration  among  agencies  to  provide  education  and 
training  is  highly  encouraged. 

In  order  to  minimize  the  burden  on  Executive  agencies,  EPA  recommends  that  each 
agency  incorporate  in  its  Policy  Directive  to  promote*  environmentally  preferable  purchasmg  into 
its  Affirmative  Procurement  and  Strategic  Plans.  This  incorporation  can  transpire  as  agencies 
revise  their  plans.  Agencies  should  ensure  that  their  PoUcy  Directive  is  made  available  to  the 
field-level  procurement  and  environmental  personnel. 


^ 
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Ef  Pilot  Projects 

Section  503  (b)  of  EO  13101  states  '*[A]geiicies  are  encouraged  to  immediately  test  and 
ekraluate  the  principles  and  concepts  contained  in  the  £PA*s  Guidance  on  the  Acquisition  of 
El ivironmentally  Preferable  Products  and  Services  through  pilot  projects  to  provide  practical 
i]  ikbrmation  to  the  EPA  for  further  updating  of  the  guidance.**  Furthermore,  Section  704  states 
*t  iach  executive  agency  shall  establish  a  noodel  ctemonstration  program. . .  to  demonstrate  and 
t^  ;t  new  and  innovative  approaches  such  as  incorporating  environmentally 
p|ileferable...products....**  into  model  facility  programs.  To  help  Executive  agencies  implement 
tl  ilese  iHOvisions  of  the  EO,  this  Final  Guidance  includes  some  suggested  steps  for  initiating  and 
i  aplementing  pilot  acquisitions. 


The  suggestions  that  follow  are  based  on  less(»is  from  early  pilots  undertaken  by  the 
( rjeneral  Services  Administration  and  the  Dq>artment  of  Defense  in  partnership  widi  EPA.  Case 
s  :|idies  from  these  and  other  pilot  projects  are  available  from  the  PolluticMi  Prevention 

I  formation  Clearinghouse  (202  260-1023)  or  they  can  be  accessed  through  EPA's  EPP  Program 
\  ifeb  site  <www.epa.gov/opptintr/ei^. 

Additional  pilot  acquisitions  will  be  important  testing  grounds  for  applying  the  guiding 
pliBnciples  and  testing  their  iqjplicability.  The  pilots  will  also  provide  valuable  information  for 
04e  development  of  tools  and  resources  to  facilitate  wideqsread  adqnion  of  environmentally 
(Inferable  purchasing  practices. 

EPA  will  track  pilots  that  are  planned  or  aheady  uadervfay  on  Ae  EPP  Web  site, 
li^viding  a  clearinghouse  for  information  on  government-wide  activities  related  to 
c  Ivironmentally  preferable  purchasing.  (See  EO  13101,  Section  S03  (bX4).)  EPA  will 
disseminate  informirtion  about  different  pilots  among  the  agencies  through  the  EPP  Web  site, 
lipdates,  and  fact  sheets  to  ensure  that  lessons  learned  are  shared  and  used  to  inform  other  pilot 
Injects. 

The  discussion  below  further  describes  how  these  pilots  aiKl  demonstration  projects  might 
fUoceed.  EPA  encourages  Executive  agencies  to  undertake  pilots  and  use  all  existing  sources  of 
i :  formation  and  technical  expertise  to  carry  them  out  EPA  is  committed  to  supporting  these 

I I  lots  and  providing  overall  coordination  and  technical  assistance,  as  resources  allow. 

1 .  Selection  of  pilots.  Selection  of  pilot  acquisiti<His  is  at  ^  discretion  of  the  individual 
^ecutive  agencies.   There  are  at  least  two  options  for  how  agencies  can  approach  this  selection 
1 1  ocess.  First,  an  agency  may  want  to  identify  an  environmental  problem  that  it  wants  or  needs 
t::^  address.  Once  the  problem  has  been  identified,  the  agency  can  develop  a  list  of  products  and 
services  that  contribute  to  that  q)ecific  environmental  problem.  Alternatively,  an  agency  may 
s  tJBit  out  with  a  product  or  service  category  for  which  it  wants  to  find  alternatives.    In  either 
cl^,  criteria  that  agencies  might  wish  to  consider  in  selecting  pilot  acquisitions  include: 

•  Potential  for  a  reduction  in  risk  to  human  health  and  the  environment 
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Status  on  EPA's  prioritized  list.  Pursuant  to  EO  13101,  Section  503  (a),  and  in 
order  to  assist  Executive  ag^icies  focus  their  efforts  on  minimizing  serious 
environmental  impacts,  EPA  has  developed  a  prioritized  list  of  the  top  20  product 
categories.  The  complete  list,  along  with  a  discussion  of  the  methodology  used  in 
its  development  can  foe  found  m  EPA's  EPP  Web  site  at 
<www.epa.gov/oiq)tintr/epp>. 

Existence  of  less  harmful  product  or  service  alternatives.  Alternatives  could  vary 
anywhere  along  the  product  or  services*  life  cycle,  for  ocample,  different  ways  of 
manufiicturing  or  disposing.  Alternatives  might  also  include  different  ways  of 
getting  the  same  result,  even  if  it  means  acquiring  a  completely  different  type  of 
product  or  service. 

Feasibility/degree  of  flexibility  in  the  acquisition. 

Products  or  services  that  are  widely  used  within  the  Federal  government  and  are 
representative  or  typical  of  the  procurement  system.  This  maximizes  the  pilot's 
potential  valiw  to  others  by  providing  lessons  about  the  effectiveness  of  the 
guidance  and  increasing  the  likelihood  that  the  pilot  could  be  replicated.  (See  EO 
13101,  Section  503  (b)(1).) 


2.  Implementation  of  pilot  projects.  In  implementing  the  pilot  projects.  Executive 
i^encies  can  look  to  the  process  and  results  of  projects  others  have  completed  or  develop  a 
different  approach  for  environmentally  preferable  purchasing.  In  undotaking  the  pilots,  agencies 
are  encouraged  to: 

•  Ensure  the  participation  of  envirmnnental  and  procurement  experts. 

•  Use  all  of  the  options  available  to  them  to  determine  the  environmentally 
preferable  attributes  of  products  and  services  in  their  pilot  projects,  including  the 
technical  expertise  of  non-govermnental  entities.  This  is  pursuant  to  EO  1 3 1 0 1 , 
Section  503  (b)  (2).  More  q)ecific  guidance  on  the  use  of  non-govemn»ntal 
entities  is  included  in.  A]q)endix  D. 

Once  a  product  ox  service  has  been  chosen,  pilots  typically  involve: 

a)        Determining  enviitmmentally  fxeferaUe  {ntxlucts  and  services.  This  can  be 
accomplished  by  Executive  agencies: 

•  Identifying  product  attributes  that  can  serve  as  indicators  of  environmemal 

preferability.  Agencies  can  look  to  ^jpeodix  B  for  a  menu  of  attributes. 
Selecti(m  of  attributes  should  betied  to  the  most  significant  envircmmental 
problems  or  impacts. 


•  Collecting  information  from  product  and  service  providers.  This  may 
require  the  development  of  contract  language  to  ensure  that  vendors 
provide  environmental  information. 

With  the  recent  changes  to  the  FAR  and  the  trend  toward  best  value 
contracting,  agencies  can  now  more  easily  consider  environmental  factors 
when  making  purchasing  decisions.  However,  environmental  information 
is  often  not  provided  by  vendors.  Thus,  it  may  be  necessary  for  Executive 
agency  persoimel  to  clearly  request  or  require  relevant  environmental 
information  from  vendors  in  market  surveys  and  proposals  whenever 
appropriate. 

•  Evaluating  the  enviroimiental  information. 

b)  Incorporating  results  of  the  environmental  information  research  into  the 
acquisition  process  to  purchase  environmentally  preferable  products  and  services. 
While  the  acquisition  strategy  and  method  are  determined  by  the  purchasing 
agency,  EPA  asks  that  agencies  select  a  strategy  that: 

•  Maximizes  the  number  of  environmentally  preferable  product  or  service 
choices  available  to  the  purchasing  agency. 

•  Promotes  competition  across  products  and  services  in  terms  of 
environmental  performance. 

•  Stimulates  product  and  service  process  iimovation  and  continuous 
improvement. 

•  Allows  for  the  consideration  of  local  environmental  conditions.  - 

•  Promotes  a  definitiotaofenviroimientally  preferable  products  and  services 
that  can  improve  over  time. 

c)  Documenting  the  pilot  effort,  including  a  description  of  how  the  project  was 
initiated  and  implemented  and  the  lessons  learned.  A  sample  case  study  template 
is  attached  in  Appendix  E  and  is  also  available  on  EPA's  EPP  Web  site.    The 
results  of  pilot  projects  will  be  shared  among  Executive  agencies  throu^  EPA's 
EPP  Web  site. 

More  specific  information  about  pilot  implementation  will  be  made  available  through  a 
iariety  of  tools  that  EPA  currently  is  developing  including:  an  interactive  training  module;  a 
best  practices  guide"  with  examples  of  specific  contract  language  that  have  been  used  by 
:  urchasing  agencies;  and  a  database  of  existing  enviroimiental  standards  that  have  been 
;  eveloped  by  governmental  and  non-governmental  entities.^ 
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Section  12(d)  of  The  National  Technology  Transfer  and  Advancement  Act  of  1995 
(NTTAA)  (Pub.  L.  104-1 13,  §12(d).  15  U^.C.  272  note)  and  OMB  Circular  A-1 19  (63  FR  8546, 
Felmaiy  1 9, 1 998)  direct  Fe<teral  ^encies  to  use  both  domestic  and  international  voluntary 
consensus  standards  in  lieu  of  government-unique  standards  in  their  procurement  and  regulatory 
activities,  except  ^^lere  it  would  be  inconsistent  with  dpp^ctiAc  law  or  otherwise  impractical. 
The  Act^s  purpose  is  to  reduce  the  cost  of  procurement  and  r^;ulati(m  by  requiring  a  Federal 
i^ency  to  draw  upcm  any  suitable  technical  stttidard  already  used  in  axmnerce  or  industry  rather 
dian  inventing  a  new  standard.   Some  of  tiiose  standards  might  relate  to  evaluating 
enviromnenta]  perfionmmce  and  measuring  the  environmental  attributes  of  products  ot  services. 
In  estaUisUi^  EnvironoMntal  Prefarable  Puichasing  pilot  projects  or  phmnrng  odier 
cpvironmentally-aensitive  activities,  i^encies  should  first  determine  ^><4>ether  there  is  an 
iqiplicaUe  volimtary  oMisensus  standard  that  would  meet  its  needs. 

The  NTTAA  also  requires  a  Federal  agency,  iM^ien  it  is  consistent  with  ^  agency^s 
missicMi,  authcmties,  priorities,  and  budget  resources^  to  participate  in  the  staidards-setting 
activities  of  v<rfuntary  OMksensus  standards  bodies.  Such  participation  helps  ensure  the 
develojxnent  of  standards  that  meet  tiie  agency's  needs,  including  those  related  to 
Environmental  Preferable  Purdiasing  coocems.  This  collaboration  can  also  promote  national 
goals  and  objectives.  OMB  Circidar  A-1 19  ^)ecifically  mentions  the  need  to  promote  the  use  of 
environmentaUy  sumd  and  energy-eCBdent  materials,  products,  systems,  services,  or  practices  as 
wdl  as  tile  improvement  of  puUic  health  and  safety.  (See  OMB  A-1 1 9,  Secticm  7a.) 

In  tiie  liMig  run,  institutionalizing  tiie  purchase  of  environmentally  pn^erable  products  and 
services  requires  that  Executive  i^encies  continue  their  dforts  after  the  pilot's  are  coii^>leted. 
Oiven  tiiat  environmental  information  id)out  products  and  services  is  still  scarce,  i^endes  should 
jely  on  all  sources  of  infimnation  and  tedmical  expertise  in  nnddng  determinations  about 
environmental  preferability.  Tafostor  i^encies  ccmtinue  acquisiticm  of  "green"  products,  EPA 
will  coordinate  iht  development  and  standardization  of  environmental  in£Drmation  about 
potratial  product  and  service  categwies  for  future  pilots.  This  effort  will  omsist  jof  identifying 
oivironmental  perfOTmance  characteristics  and  measuremoit  methods  and  will  involve  technical 
experts  both  inside  md  outside  the  Fedetdl  government.  Executive  agencies  should  examine  all 
information  generated  tiirough  these  types  ofeQorts.  The  agencies,  and  not  the  nongovernmental 
entities,  must  make  all  final  determinati<His  regarding  environmoital  preferability. 

The  experience  gained  fitmi  Executive  agency  pilots  will  be  key  in  determining  the 
scope  and  nature  of  ^A's  long-term  activities  to  advance  Federal  environmentally  i»eferable 
purchasii^.  The  lesscms  learned  and  partnerships  formed  fixMn  these  pilots  will  help  establish  a 
broader  infrastructure  to  suj^rt  this  initiative.  EPA  might  use  existing  mechanisms  or  help 
develop  new  resoioces  such  as  guidance,  netwoiks,  and  databases  in  siqjport  of  the  Federal 
purdiasing  ccMnmunity —  to  build  this  infiastructure.  The  infiistructure  will  help  bridge  the  gap 
between  the  envinmmental  and  procurement  expertise  within  the  Executive  agencies. 

All  Executive  agency  pCTsoimel  will  have  a  role  in  creating  a  demand  for  environmentally 
preferable  (ntxlucts  and  services.  Thus,  the  infrastructure  will  also  have  to  support  the 
development  of  tools  tiiat  are  easy  and  convenient  for  general  and  diverse  use. 
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In  light  of  the  evolving  acquisition  landscape  and  the  dynamic  nature  of  the  marketplace, 
1  lie  infrastructure  will  have  to  be  flexible.  In  the  increased  globalization  of  the  economy  and 
1  fends  toward  commercialization  of  the  Federal  marketplace,  will  also  require  agencies  to 
( ^rdinate  this  initiative  with  new  international  trade  and  standardization  developments. 
Ultimately,  the  measure  of  this  initiative's  success  will  be  in  the  increased  availability  and 
]  urchase  of  products  and  services  that  pose  fewer  adverse  impacts  on  human  health  and  the 
( !  ivironment 


fl.  List  of  Resources 

This  section  includes  a  partial  list  of  cunent  resources  that  Executive  agency  personnel 
ii^ay  find  useful  in  implementing  environmentally  preferable  purchasing.   For  a  more  complete 
;  1  id  updated  list,  please  refer  to  EPA's  EPP  Web  site,  described  below. 

.K.        EPA*s  EPP  Program  Web  site:  <www.epa.gov/opptintr/qjp> 

This  comprehensive  Web  site  serves  as  the  main  repository  of  information  and  resources 
related  to  environmentally  preferable  purchasing,  including: 

•  Publications  such  as  case  studies,  program  updates  and  fact  fleets. 

•  Interactive  features  designed  to  elicit  information  exchange  such  as  topical 
discussion  forums,  a  listing  of  upcoming  events,  a  bulletin  board  for  posting 
questions  and  conunents  and  sharing  users'  experiences,  as  well  as  tools  that  have 
been  helpful  in  implementing  EPP. 

•  A  list  of  top  twenty  prioritized  product  and  service  categories  selected  because 
.  they  represent  large  volume  federal  procurements  with  environmental  impacts, 

along  with  a  description  of  the  methodology  used.  The  list  is  provided  to  assist 
Executive  agencies  in  selecting  pilots  that  will  have  the  most  effect 

The  site  will  also  include  training  modules,  a  collection  of  promising  green  contracting 
practices,  and  a  database  of  existing  environmental  standards,  specifications  and  contract 
language. 

^.        Federal  Case  Studies  of  Environmentally  Preferable  Purchasing 

EPA  has  developed  a  number  of  documents  that  describe  the  results  of  EPP  pilot  projects, 
including:  - 

■o 

•  "C/ea/ier5  Pi/or /Vo/ec/ Cose  S!ri«j[>'"  documents  a  collaboration  between 
the  General  Services  Administration  and  the  Environmental  Protection 
Agency. 
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•  "Paving  the  Road  to  Success  "  describes  Department  of  Defense's  efforts 
to  "green*"  a  parking  lot  repair  and  maintenance  contract. 

•  "Leading  by  Example  "  documents  how  K*A  incorporated  environmental 
features  into  two  new  buildings,  the  Ronald  Reagan  Building  and  the 
Research  Triangle  Park  office  complex. 

•  "Defending  the  Environment  at  the  Department  of  Defense  "  describes  the 
addition  of  environmental  factors  in  the  maintenance  of  the  Pentagon  and 
other  DOD  facilities. 

In  addition.  Executive  agencies  have  either  initiated  or  aretx>ntemplating  a  number  of 
other  pilot  projects  involving  products  such  as  degreasing  agents,  paints,  adhesives  and 
copier  p^)e]^,  and  services  such  as  conferencing.  Examples  of  where  environmental 
preferability  was  factored  into  purchasing  decisions  can  be  found  under  "How  to  Do 
EPP"  as  well  as  "EPP  Resources"  on  EPA's  EPP  Web  site. 


Life  Cycle-Based  Resources 

•  Building  for  Environmental  and  Economic  Sustainability 

A  Ufe  cycle-based,  decision-support  software  tool  to  assist  users  in  balancing 
environmental  and  economic  concerns  among  products.   The  tool  generates 
relative  scores  for  alternative  products  based  on  environmental  and  economic 
performance  weights  that  individual  users  can  set.  Although  originally  designed 
for  building  materials  and  i»x>duct  comparisons,  the  tool  will  be  expanded  to 
include  other  materials.  The  disks  can  be  obtained  by  contacting  the  Pollution 
Prevention  Information  Clearinghouse  at  202  260-1 023. 

•  Federal  Facility  Pollution  Prevention  Project  Analysis:  A  Primer  for  Applying 
life  Cycle  and  Total  Cost  Assessment  Concepts 


*  Under  die  Pulp  and  Paper  Cluster  Ruk  published  in  1998,  EPA's  Air  and  Water  Oflioes  liave  created  the 
Vohintary  Advanced  Technology  Incentives  Program  in  ofder  to  move  the  industry  towaid  die  minimum  environmental 
impact  '*mill  of  the  future."  EPA  also  has  proposed  to  add  a  procurement  incentive  in  line  witti  this  goal  in  the  near 
future.  The  purchase  of  recycled  cmitent,  chlorine-free  paper  would  be  a  way  to  advance  several  Administratis 
initiatives,  inchiding  the  Technology  Incentives  Pix^ram,  President  Clinton's  directive  to  purchase  paper  containing 
30  percent  post-consumer  fiber  and  the  President's  directive  to  agencies  to  purchase  environmentally  preferable  products 
and  services.  For  those  interested  in  EPA's  views  on  recycling  and  chlorine  content  in  cq>ier  paper,  please  see  EPA's 
Effluent  GuUklines  and  Standards/or  Pulp,  Paper,  and  Paperboard  Category.  /'Aoje/,  promulgated  on  April  15, 1998. 
(See  40  CFR  Parts  63, 261  A  430) 
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Agency  Environmeaital  Catalogs 

The  General  Services  Administration  (GS A)  and  the  £)efense  Logistics  Agency  (DLA)  in 
the  Department  of  Defense,  the  two  major  suppliers  for  the  rest  of  the  Federal 
government,  publish  product  catalogs  that  highlight  some  environmental  attributes. 
These  catalogs  are  listed  below: 

•  Environmental  Products  Guide 

Published  by  the  GSA,  this  guide  contains  a  list  of  over  3,000  iMt>ducts 
and  services  with  environmental  attributes,  sudi  as  low  volatile  organic  , 
compound  content,  recycled  ccmtent,  oiergy-efficiency,  etc.  All  products 
featured  in  ^  guide  are  available  tiirough  the  siq)ply  system  of  GSA*s 
Federal  Siq^y  Service.   The  guide  is  available  on  MUFFIN  (Multi-Use 
File  fcv  Interagency  News). 

•  Environmental  Products  Catalog 

Published  by  the  DLA,  this  catalog  includes  products  that  meet  the 
requirements  of  EPA*s  Com|xefaensive  Procuranent  Guidelines  as  well  as 
products  that  help  reduce  hazardous  waste  w  eliminate  the  use  of-ozme- 
dq>leting  dmcicals.  Currei^y,  the  catalog  does  not  have  a  systematic 
way  of  screening  products  fiir  dieir  environmental  characteristics,  so 
inclusion  in  tfie  catalog  does  not  necessarily  connote  an  envircHmientally 
preferaUe  |»o(hict  A  DLA  pilot  is  undnway  to  develop  envircMimental 
standards  for  a  category  ofproducts  in  ^catalog.  F(v  uKMe  infwmation, 
comact  the  Defense  General  Supply  Center  at  1  800  352-2852. 


Federal  Trade  Conmiissimi*s  Guides  to  the  Use  of  Environmental  Marketing  Claims 
(Oreen  Gu/^5),  16  C.F.R.  Part  260 

The  Green  Guides^  recently  revised  in  May  1998,  are  intended  to  reduce  consumer 
confusion  and  pievent  fidse  or  misleading  use  of  environmental  terms  in  ivoduct 
advotising  and  labeling.  The  Green  Guides  indicate  how  the  Federal  Trade  Commissiim 
will  i^ly  Section  5  of  ^  Federal  Trade  Commission  Act,  which  jHohibits  unfair  or 
deceptive  acts  ot  pactices,  in  envircmmental  marketii^  claims.  The  Green  Guides  vp^y 
to  all  forms  of  product  and  service  marketii^  to  the  public,  including  advertisements, 
labels,  package  inserts,  iMomotimial  materials,  and  electronic  media.  The  Green  Guides 
can  be  accessed  via  FTC's  Web  site:  <www.ftc.gov>  (Select  **Consumer  Protection**, 
then  select  "Environment**,  and  then  select  **Guides**).  For  hard  copies,  contact  FTC  at 
202  FTC-HELP  (382-4357).  For  questions,  contact  Janice  PodoU  Frankle  at  202  326- 
3022. 
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F.        Office  of  Federal  Environmental  Executive's  Web  Site  — <www.ofee.gov> 

The  Of&ce  of  the  Federal  Environmental  Executive  (OFEE)  maintains  a  comprehensive 
Web  site.  Updated  frequently,  it  includes  backgroimd  information  on  OFEE's  mission, 
history,  and  staff;  resources  for  implementing  EO  13 101 ;  best  practices  and  success 
stories  for  environmental  procurement,  recycling,  and  waste  prevention;  federal  agency 
ccnnpliance  guidance;  and  posts  information  on  current  and  iqpcoming  conferences, 
activities,  publications,  and  other  relevant  news.  The  site  also  showcases  the  Closing  the 
Circle  Awards  recognizing  outstanding  performance  towards  "greening*'  the  government. 
OFEE  also  manages  an  interactive  forum  (list  serve)  for  the  exchange  of  information  on 
environmental  purchasing,  recycling,  and  waste  prevention. 


Other  Resources  and  Tools 

•  '^Greening"  of  the  Federal  Logistics  Information  System  (FLIS) 

The  Defense  Logistics  Agency  is  working  through  a  multi-agency  group  to 
incorporate  positive  envircMunental  attributes  (such  as  recycled  content,  energy 
efficiency  and  water  efficiency)  into  FLIS,  is  a  database  of  more  than  7  million 
supply  items  purchased  by  the  Federal  government.  With  the  supply  items  tagged 
with  environmental  attributes,  FLIS  will  provide  Federal  consumers  with  specific 
environmental  information  about  the  products  they  buy. 

•  There  are  a  variety  of  other  resources  and  tools  that  are  currently  available  or 
under  developmem  to  assist  Executive  agency  personnel  implement 
environmentally  preferable  purchasing  practices.  For  the  latest  list  of  resources 
and  tools,  please  check  the  EPP  Web  site  <www.epa.gov/opptintr/epp>. 
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VII.  Appendices 

Appendix  A     Glossary  of  Terms 

Appendix  B     Environmental  Attributes 

( 1 )  Menu  of  Environmental  Attributes 

(2)  Definitions  for  Terms  on  the  Menu  of  Environmoital  Attributes 

Appendix  C     Sample  EPP  Policy  Directive 

Appendix  D  Text  of  Office  of  Federal  Environmental  Executive  and  U.S.  Environmental 
Protection  Agency's  April  1998  Policy  Letter  on  Use  of  Non-Governmental 
Entities 


Appendix  E     Pilot  Project  Case  Study  Template 
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Appendix  A — Gkwsaiy  of  Terms 


Aequisitiom  -  means  the  acquiring  of  products  and  services  (including  construction)  by  contract 
wHfa  appnqpriated  funds  by  and  for  the  use  of  die  Federal  government  through  purchase  or  lease, 
whether  the  supplies  or  services  are  already  in  existence  or  roust  be  created,  developed, 
denxmstrated,  and  evaluated.  Acquisition  begins  at  the  point  vtdien  agency  needs  are  established 
and  includes  the  description  of  requirements  to  meet  these  needs,  solicitation  and  selection  of 
sources,  award  of  contracts,  contract  financing,  contract  performance,  ccuitract  administrati<ni, 
and  diose  technical  and  man^ement  functions  directly  related  to  the  process  of  fulfilling  agency 
needs  by  contract  (EO  13101,  Section  201) 


are  defined  as  commercial  or  industrial  products  (other  than  food  or  feed) 
diat  utilize  biological  {»oducts  or  renewable,  dcmiestic,  agricidtural  (e.g.,  plant,  animal  and 
marine),  or  forestry  materials.  (EO 13101,  Section  201) 

EtnirmummMfy  frtfenMe  -  products  or  services  that  have  a  lesser  ot  reduced  effect  cm  human 
health  and  die  epvinMunent  when  compared  with  ctmipeting  products  ot  services  that  serve  the 
same  purpose.  The  product  or  service  comparisoo  may  consider  raw  materials  acquisiticm, 
production,  manufiicturing,  packi^ing,  distribution,  reuse,  qsen^on,  maintenance,  or  di^iosal. 
(EO  13101,  Section  201) 

l^e  cycle  assessmemt  -  means  the  con^w^ensive  examination  of  a  product's  environmental  and 
eccmomic  aqxcts  and  potential  inq»cts  diroughout  its  lifetime,  including  raw  material 
extraction,  transportation,  manufii^uring,  use,  and  disposal.   (EO  13101,  Section  201) 

The  faitemational  Standards  Organization,  through  ISO  14040,  has  defined  Ufe  cycle  assessment 
slighdy  dififoently  as  follows:  Compilation  and  evaluation  of  the  inputs,  ou^inits,  md  the 
potential  environmental  impacts  of  a  product  system  throughout  its  life  cycle. 

L^e  cyde  cost  •  means  the  amortized  annual  cost  of  aproduct,  including  coital  costs, 
installation  costs,  operating  costs,  maiiMenance  costs  aid  diqx>sal  costs  discounted  over  die 
lifetime  of  the  product,  according  to  0MB  Circular  A-94  and  Executive  Order  13101,  Section 
201 .  However,  this  definition  does  Jiot  include  external  costs  (i.e.,  those  not  borne  directiy  by  the 
entity  that  owns  and  operates  a  product/service,  sudi  as  environmental  costs  to  society  at  large). 
For  the  pmposes  of  this  guidance,  EPA  encourages  agencies  to  consider  all  internal  and  external 
costs  associated  with  a  product,  process,  or  activity  diroughout  its  entire  life  cycle — ^firom  raw 
materials  acquisition  to  manu&cture,  recycling  and  final  diqxisal. 

Nom-gavemmaaai  entities  -  within  die  context  of  this  guidance,  non-governmental  entities 
include,  but  are  not  limited  to,  voluntary  consensus  standards  bodies  (see§  12(d)  of  the  National 
Technology  Transfer  and  Advancement  Act  (Pub.  L.  104-1 13,  §12(d),  15  U.S.C.  272  note), 
environmental  standard  setting  organizations,  third  party  certificaticm  programs,  environmental 
labeling  or  environmental  '^report  card**  programs  and  other  environmental  consulting 
organizations. 
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J '  ollution  prevention  -  "source  reduction,**  as  defined  under  the  Pollution  Prevention  Act  of  1990 
(42  U.S.C.  §  13102),  and  other  practices  that  reduce  or  eliminate  the  creation  of  pollutants 
lihrough:  increased  efficiency  in  the  use  of  raw  materials,  energy,  water,  or  other  resources;  or 
p  "otection  of  natural  resources  by  conservation.. 

The  Pollution  Prevention  Act  defines  source  reduction  to  mean  any  practice  that: 

•  Reduces  the  amount  of  any  hazardous  substance,  pollutant,  or  contaminant 
entering  any  waste  stream  or  otherwise  released  into  the  environment 
(including  fiigitive  emissions)  prior  to  recycling,  treatment,  or  disposal 

•  Reduces  the  hazards  to  public  health  and  the  environment  associated  with 
the  release  of  such  substances,  pollutants,  or  contaminants. 

The  term  includes:  equipment  or  technology  modifications,  process  or  procedure 
1  modifications,  reformulation  or  redesign  of  products,  substitution  of  raw  materials,  and 
i  Improvements  in  housekeeping,  maintenance,  training,  or  inventory  control. 
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Appendix  B — ^Lists  of  EnvironmcBtal  Attributes 


Below  is  a  list  of  environmental  attributes  that  can  help  Executive  agencies  assess  the 
environmental  performance  of  products  and  services.  This  list,  viewed  fifom  a  life  cycle 
perspective  can  enable  Executive  agency  purchasers  to  select  the  product  or  service  that 
minimizes  adverse  environmental  impact.  Although,  it  is  a  preliminaiy  list  of  the  major  sources 
of  potential  human  health  and  environmental  risk,  this  source  should  not  be  consider^ 
definitive.  Definitions  for  each  of  the  attributes  follow  the  list.  Agency  personnel  can  use  this 
list  in  two  ways: 

( 1 )  To  provide  a  frameworic  for  identifying  the  most  important  environmental  attributes 
of  imducts  and  services,  and  using  that  information  in  jsxxluct  or  service  comparisons. 

(2)  As  a  check  list  of  environmental  issues  to  omsider  ^^^len  designing  and  acquiring 
systems  or  buildings. 

Not  all  of  the  environmental  attributes  will  apply  to  each  product  or  service;  indeed,  in  some 
cases,  information  on  just  a  few  key  environmental  attributes  will  enable  Executive  agency 
personnel  to  determme  environmental  i»eferability. 

The  list  of  environmental  attributes  suggests  that  Federal  agency  personnel  can  use  two 
different  ^proachesto  soliciting  information  from  providers  of  ]Hoducts  and  services.  The  first 
includes  consideration  of  releases  of  pollutants  that  occur  during  the  life-cycle  of  the  product.  In 
the  research  on  product  life-cycle  assessments  that  have  bem  conducted  over  the  past  several 
years,  these  releases  are  known  as  ''inventory"  items.  Alternatively,'the  risks  (or  risk  surrogates) 
associated  with  various  life-cycle  stages  of  a  product  can  be  identified.  This  approach  seeks  to 
identify  actual  environmental  impacts  rather  dian  solely  environmental  releases.  When 
calculating  risks,  general  population  (both  environmental  and  human)  exposures  and 
occupational  exposures  need  to  be  considered.  Executive  agencies  may  consider  using  both  risk 
and  release  data  in  their  decisions  to  purchase  environmentally  preferable  products  and  services. 

If  product  and  service  providers  use  this  list  as  a  basis  for  making  environmental 
marketing  claims,  the  claims  should  conform  to  the  FTC*s  Guides  for  the  Use  of  Environmental 
Marketing  Claims  (Green  Guides),  16  C.F.R.  Part  260).  A  copy  of  the  Green  Guides  can  be 
obtained  through  FTC's  Web  site  <www.ftc.gov>.  Any  party  making  a  claim  (or  an  independent 
third  party  that  is  certifying  a  claim)  concerning  a  product's  environment  attribute  must,  at  the 
time  the  claim  is  made,  possess  and  rely  upon  a  reasonable  basis  for  substantiating  the  claim  (16 
C.F.R.§  260.5).  A  reasonable  basis  consists  ofcompetent  and  reliable  evidence.  In  the  context 
of  environmental  marketing  claims,  such  substantiation  will  often  require  competent  and  reliable 
scientific  evidence,  defined  as  tests,  analyses,  research,  studies,  or  other  evidence  based  on  the 
expertise  of  professionals  in  the  relevant  area,  conducted  and  evaluated  in  an  objective  manner 
by  persons  qualified  to  do  so,  using  procedures  generally  accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 
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u_,     The  Green  Guides  state  that  either  an  unqualified  or  inadequately  qualified  claim  that  a 
product  IS  environmentally  preferable"  implies  to  consumers  that  a  product  is  generally 
«iviromnentaJly  superior  to  others.  "Enviromnentally  preferable"  claims  should  be  acimpanied 
by  language  limiting  the  superiority  claim  to  the  particular  attributes  that  can  be  substantial^ 
For  example.  Green  Guides  state  that  environmental  seals^f-approval  should  be  accompanied  by 
information  on  product  labels  explaining  the  basis  for  the  award.  »—        / 
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Appendix  B(l)  —  Mcno  of  EavironmeaUil  Attributes 


Executive  agency  personnel  are  reminded  that  the  attributes  listed  and  defined  below  are 
not  comprehensive.  In  addition.  Executive  agency  personnel  should  note  that  not  all  of 
these  attributes  will  be  applicable  to  every  product  or  service.  Furthermore,  different 
attributes  may  be  applicable  to  each  product  or  service  life  cycle  stage  being  considered. 

A.        Natural  Resources  Use 

•  Ecosystem  impacts,  such  as  endangered  species,  wetlands  loss,  fragile 
ecosystems,  erosion,  animal  welfare,  etc.  • 

» 

•  Energy  consumption,  which  can  serve  as  an  indicator  of  acid  rain,  climate 
change  potential,  air  pollution,  and  associated  human  health  risks. 

•  Water  consumption  which  can  serve  as  an  indicator  of  water  quality  impacts, 
risks  to  aquatic  ecosystems,  and  degradation  of  drinking  water  resources. 

•  Non-renewable  resource  consumption,  which  can  serve  as  an  indicator  of  acid 
rain,  climate  change  potential,  air  pollution,  and  associated  human  health  risks 

and  risks  to  endangered  species  and  fragile  ecosystems. 

•  Renewable  resource  consumption,  which  can  serve  as  an  indicator  of  loss  of 
biodiversity  and  increased  erosion.   Although  in  many  cases  the  use  of  renewable 
resources  is  considered  environmentally  preferable  to  use  of  nonrenewable 
resources,  products  made  from  renewable  resources  may  also  have  negative 
environmental  impacts  (e.g.,  ethanol  is  derived  from  a  renewable  resource,  yet  its 
manufacture  can  lead  to  releases  of  VOCs). 

B.        Human  Health  and  Ecological  Stressors 
Bioaccumulative  pollutants^ 
Ozone  depleting  chemical  global  warming  gases. 
Chemical  releases  (Toxics  Release  Inventory  (TRI)  list  chemicals  or  others.) 
Ambient  air  releases  (other  than  TRI,  including  volatile  organic  compounds  and 
particular  matter). 

Indoor  environmental  releases  (consumer  and  occupational). 
Conventional  pollutants  released  to  water. 
Hazardous  waste. 


Non-hazardous  solid  waste  (e.g..  municipal  solid  waste,  large  volume  waste 
surface  impoundments).  ' 

Other  stressors. 


f:.  Hazard  Factors  Associated  With  Materiab 
•  Human  Health  Hazards: 

—  acute  toxicity 

—  carcinogenicity 

—  developmental/reproductive  toxicity 

—  immunotoxicity 

« 

-^irritancy 

—  neurotoxicity 

—  sensitization 

—  corrosivity 

—  flammability 

—  reactivity 

—  other  chronic  toxicity 

•  Ecological  Hazards: 

—  aquatic  toxicity 

—  avian  toxicity 

—  terrestrial  species  toxicity 

ill.  Positive  Attributes 


The  attributes  listed  below  are  viewed  as  positive  because  they  either  serve  as  proxies  for 
n  jmmizmg  natural  resource  use  or  avoiding  waste  and  the  associated  environmental  impacts       - 
idtntified  m  A,  B.  and  C.  These  attributes  also  are  linked  to  authorities  and  requirements  in 
s^tes  or  executive  orders  that  encourage  the  Federal  government  to  promote  their  use. 
yecyclabihty"  and  "recycled  content"  are  attributes  encouraged  under  RCRA.  There  are 
cj^ecutive  orders  that  encourage  Federal  agencies  acquire  bio-based  products,  and  to  promote 
^gy  efficiency  and  water  conservation.  "Durability",  "reusability",  "take-back",  and 
"reconditioned  or  remanufactured"  are  positive  attributes  that  encourage  source  reduction 
"Iftoduct  disassembly  potential"  increases  the  potential  for  source  reduction  and  recycling  of 
pijduct  components.   Agencies  should  note  that  the  presence  ofthese  attributes  alone  does  not 
an  tomatically  make  a  product  or  service  environmentally  preferable.  When  making  purchasing 


M 
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decisions,  executive  agencies  should  consider  a  range  of  environmental  impacts  associated  with 
products  from  a  life  cycle  perspective  when  making  purchasing  decisions. 


Recycled  content 

RecydabilHy 

Product  disassembly  potential 

Durability 

Reusability 

Reconditioned  or  remanufactured 

Take-back 

Bio-based 

Energy  efficiency 

Water  efficiency 

Other  attributes  with  positive  environmental  effects 
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Appendtt  B(2)— Definitions  for  Terms  on  the  List  of  Environmentol  Attributes 


i.  Natural  Resource  Use 

(1)  Ecosystem  impacts-  adverse  impacts  on  the  ecosystem,  for  example,  endangered  species 
jvetlands  loss,  fragile  ecosystems,  erosion.  »  e         *-      » 

(2)  Energy  consumption-  the  total  amount  of  energy  consumed  for  product  or  service 
1  nanufacture.  use,  and  disposal.  Different  sources  of  energy  are  associated  with  different 
^vironmental  impacts. 

(3)  Water  consumption-  refers  to  the  water  resources  that  are  consumed  or  used,  which  can 
*erve  as  an  mdicator  of  water  quality  impacts,  risks  to  aquatic  ecosystems,  and  degradation  of 
tfnnking  water  resources, 

ku  (i>  ^®»-'*«°«^«*»*«  resource  consumption-  those  resources  consumed  that  are  not  renewable 
1 1 200  years  (e.g.,  fossil  fuels,  minerals).  This  can  serve  as  an  indicator  of  acid  rain,  climate 
toge  potemial,  air  pollution,  and  associated  human  health  risks  and  risks  to  endangered  species 
aid  fragile  ecosystems.  o         k* 

(5)  Renewable  resource  consumption:  refers  to  a  continuum  of  resources,  from  those  that  are 

■  mewable  in  under  200  years,  such  as  timber-based  products,  which  can  serve  as  an  indicator  of 

:  lodiversity  loss  and  increased  erosion,  to  those  which  are  renewable  in  less  than  2  years  such  as 
I  ^in-based  feed  stocks.  ' 

!  ^.  Human  Health  and  Ecological  Stressors 

(1)  Bioaccumulative  poUutants-  those  chemicals  that  bioconcentrate  in  the  environmem  as 
<  1  sscnbed  in  the  Significant  New  Use  Rule  for  new  chemicals.  (40  CFR  721 .3.) 

(2)  Ozone  depleting  chemicals-  defined  in  the  Protection  of  Stratospheric  Ozone  Final  Rule 
(:  8  PR  65018,  December  10, 1993.) 

(3)  Global  warming  gases-  listed  in  Climate  Change  J 992.  The  Scientific  Report  on  the 
i  I  *CC  Scientific  Assessment.  (Table  A  2. 1 .) 

_^(4)  Chemical  releases-  ambiem  releases  of  chemicals  of  concem  such  as  those  reported  in  the 
JKI  of  the  Emergency  Planning  and  Community  Right-to-Know  Act.  The  current  list  is  reported 
111140  CFR  372.65.  ^ 

I  (5)  Ambient  air  pollutants-pollutants  for  which  ambient  air  quality  standards  have  been 
(^veloped.  (40  CFR  50.4-  50.12.)  These  pollutants  include  nitrogen  dioxide,  sulfur  dioxide, 
otione  precursors,  particulate  matter,  carbon  monoxide,  and  lead. 

(6)  Indoor  environmental  releases-  releases  to  an  indoor  environment  of  potentially 
he  zardous  chemicals  such  as  those  reported  in  the  TRI  in  both  occupational  and  consumer 
settings. 

(7)  Conventional  pollutants-  defined  in  40  CFR  401.16.  These  pollutants  include 
bibchemical  oxygen  demand,  total  suspended  solids,  fecal  coliform.  pH,  and  oil  and  grease. 

1(8)  Hazardous  waste-  Quantity  of  Resource  Conservation  and  Recovery  Act  (RCRA) 
hikardous  waste  as  defined  in  40  CFR  261 .3. 
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(9)  Non-hazardous  waste-  solid  waste  as  defined  in  40  CFR  261 .3.  Includes  municipal  soUd 
waste,  large  volume  waste  (e.g.,  oil  and  gas,  mining,  etc.)  and  solids  disposed  of  in  surface 
impoundments. 

(10)  Other  stressors-  any  other  stressors  associated  with  the  product  or  service  but  not 

captured  elsewhere. 


C.   Factors  Associated  With  Materiab 


Human  Health  Hazards 

(1)  Acute  toxicity- the  potential  of  a  chemical  substance  to  cause  adverse  health  effects 

fix)m  short-term  exposure. 

(2)  Carcinogenicit>'-  defined  by  EPA  through  a  wcight-of-evidence  approach.  (51  FR 
33992,  September  24, 1986  and  61  FR  17960,  April  23, 1996.)  When  quantification  is  possible, 
slope  factors  or  other  measures  such  as  LED  10  can  also  be  used  to  express  carcinogenic  potency. 

(3)  Development/reproductive  toxicity-  adverse  effects  on  the  developing  organism 
that  result  from  chemical  exposure  prior  to  conception  (i.e.,  either  parent),  during  prenatal 
development,  or,  postnatally,  to  the  time  of  sexual  maturation.  (56  FR  63798,  December  5, 
1991 .)  Reproductive  toxicity  is  any  adverse  effect  on  an  organism's  ability  to  reproduce.  (61  FR 
56274,  October  31, 1996.) 

(4)  Immunotoxicity-  any  adverse  effect  on  an  organism's  immune  system  that  results 
from  exposure  to  a  chemical  substance. 

(5)  Irritancy-  defined  according  to  the  Occupational  Safety  and  Health  Administration 
(OSHA)  Hazard  Communication  Standard  (29  CFR  part  1910.1200)  or  other  standard  scales 
such  as  EPA  or  Organization  for  Economic  Cooperation  and  Development  (OECD)  Guidelines 
(EPA  712-C-98-196,  August,  1998.) 

(6)  Neurotoxicity-  any  adverse  change  in  the  development,  structure,  or  fimction  of  the 
central  and  peripheral  nervous  system  following  exposure  to  a  chemical  agent  (59  FR  42272, 
August  17, 1994.) 

(7)  Sensitization-  an  immunologically  mediated  cutaneous  reaction  to  a  substance.  EPA 
test  methods  for  evaluating  sensitization  potential  are  found  in  40  CFR  part  798.4 1 00. 

(8)  Other  chronic  toxicity-  the  potential  of  a  chemical  substance  to  cause  an  adverse 
effect  on  any  organ  or  system  following  absorption  and  distribution  to  a  site  distant  fix)m  the 
toxicant's  entry  point 

( 9)  Corrosivity-  dermal  corrosion  is  defined  by  EPA  as  the  production  of  irreversible 
tissue  damage  in  the  skin  following  application  of  a  test  substance.  Test  methods  for  evaluating 
dermal  corrosion  can  be  found  in  the  harmonized  Office  of  Prevention,  Pesticide  and  Toxic 
Substances  (OPPTS)  guidelines  for  acute  dermal  irritation.  (OPPTS  870.2500.)  These  guidelines 
harmonize  the  TSCA,FIFRA  and  OECD  requirements  in  this  area.  The  OSHA  HazCom 
Standard  listed  above  for  irritancy  also  explicitly  or  implicitly  covers  corrosivity,  sensitization, 
neurotoxicity,  and  all  other  toxic  endpoints. 

(10)  FlammabiUty-  defined  by  the  OSHA  HazCom  Standard  (29  CFR  1910.1200)  and 
ignitability  is  defined  in  40  CFR  part  261 :21 . 

(1 1)  Reactivity-  defined  in  40  CFR  261.23. 
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Ecological  Hazards 

, .    (>)  Aquatic  toxicity,  the  potential  of  a  substance  to  have  an  adverse  effect  on  aquatic 

q)ccies.  Measurement  methods  for  aquatic  toxicity  can  be  found  in  40  CFR  part  797,  subpart  B. 

(2)  Avian  toxicity-  the  potential  of  a  substance  to  have  an  adverse  effect  on  avian 
q>ecies. 

(3)  Terrestrial  species  toxicity-  the  potential  of  a  substance  to  have  an  adverse  effect 
errestnal  species,  other  than  man. 


on 


X        Positive  Attributes 

T*»«fo"owing  attributes  are  generally  viewed  as  positive  because  they  either  serve  as 
»oxies  for  minimizing  natural  resource  use  or  avoiding  waste  and  the  associated  enviromnental 
mpacte  Identified  m  A,  B  and  C.  Agencies  should  note  that  the  presence  of  these  attributes 
i  none  do  not  automatically  make  a  product  or  service  environmentally  preferable   Executive 
i  «encies  should  consider  a  range  of  environmental  impacts  associated  with  products  from  a  life 
•  ;ycle  perspective  when  making  purchasing  decisions. 

livu  }^}^^^^^^'''*''^^^^  Materials  that  have  been  recovered  from  the  solid  waste  stream, 
1  itherdunng  the  manufacturing  process  (pre-consumer),  or  after  consumer  use  (post-consumer) 
( «e  Federal  Trade  Commission  Environmental  Marketing  Guides  mentioned  above  for  more 

i  Trv  pT 'JI'^^^TS"'^!^  '^'*"^'*  ^°  P"^*^  EPA-designated  items  with  recycled  content 
;  w  c.h  .R.  Part  247).  Purchasers  may  want  to  consider  whether  the  material  contains  pre- 
;  onsumer  or  post-consumer  recycled  content.  Recycled  content,  under  the  Federal  Trade 
I  wn^ission  guides,  includes  recycled  raw  material,  that  would  have  otherwise  been  incinerated 
:  r  land  filled,  as  well  as  used,  reconditioned  and  remanufactured  components.  For  products  that 
^  only  partially  made  of  recycled  material,  a  recycled  claim  should  indicate  the  percentage  by 
jveight,  of  recycled  contem  in  the  fmished  product.  Unless  it  is  otherwise  clear  from  the^ntext 
Jf  the  sale,  for  products  that  contain  used,  reconditioned  or  remanufactured  components  a 
ttcycled  claim  should  make  clear  that  such  components  are  used,  reconditioned  or 
.manufactured.  Manufacturer's  scrap  material  that  would  have,  in  any  case,  been  incorporated 
ito  the  product  does  not  qualify  as  recycled  under  the  Federal  Trade  Commission's  guides 
efer  to  1 6  C.F.R.  §  260.7(e). 

(2)  Recyclability:   Refers  to  products  or  materials  that  can  be  collected,  separated  or 
<  otherwise  recovered  from  the  solid  waste  stream  for  reuse,  or  in  the  manufacture  or  assembly  of 
pother  package  or  product,  through  an  established  recycling  program.  For  products  that  are 
4jade  of  both  recyclable  and  non-recyclable  components,  the  recyclable  claim  should  be 
^equately  qualified  to  avoid  consumer  deception  about  which  portions  or  components  are 
rteyclable.  In  addition,  unless  recycling  collection  programs  for  the  product  are  available  to  a     - 
substantial  majority  of  communities  or  consumers  where  the  product  is  sold,  claims  of 
r^yclability  need  to  be  qualified  to  indicate  the  limited  of  availability  of  recycling  collection 
Z^.   A  product  that  is  made  from  recyclable  material,  but,  due  to  its  shape,  size  or  some  other 
attnbute,  is  not  accepted  m  recycling  programs  for  such  material,  should  not  be  marketed  as 
recyclable.  Refer  to  the  FTC  Environmental  Mariceting  Guides,  1 6  C.F.R.  §  260.7(d) 
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(3)  Product  disassembly  potential:  Refers  to  the  ease  with  which  a  product  can  be 
disassembled  for  maintenance,  parts  replacement,  or  recycling. 

(4)  Durability:  Refers  to  the  expected  lifetime  of  the  product 

(5)  Reusability:  Refers  to  how  many  times  a  product  may  be  reused.  Since  reusable 
products  generally  require  more  up-front  costs  than  disposable  products,  they  are  often  subjected 
to  a  cost/benefit  analysis  in  order  to  determine  the  life  cycle  cost . 

(6)  RccoBditioned/Remanufactured:  Refers  to  the  process  of  restoring  used,  durable 
products  to  meet  origiittl  performance  standards.  Remanufacturing  has  many  other  names, 
including:  rebuilding  (automotive  sector);  retreading  (tire  remanufacturing);  reconditioning;  and 
refurbishing.  Remanufacturing  results  in  less  waste  and  raw  material  and  energy  use.   . 

(7)  Take-back:  Refers  to  the  manu&cturer  or  designee  accepting  a  return  of  end-of-life 
prxxiuct;  who  pays  for  the  transportation  of  the  product  may  be  situation-specific. 

(8)  Bio-based:  Refers  to  a  conmiercial  or  industrial  product  (other  than  food  or  feed)  that 
utilizes  biological  products  or  renewable,  domestic,  agricultural  (plant,  animal  and  marine),  or 
forestry  materials. 

(9)  Energy  efficiency:  Refers  to  products  that  meet  or  exceed  the  I>epartinent  of  Energy 
(DOE)/Federal  Energy  Management  Program's  product  energy  eflRciency  recommendations 
which  identify  the  top  25  percent  of  energy  efficiency  for  all  similar  products  or  that  meet  the 
energy  efficiency  criteria  of  the  Environmental  Protection  Agency  (EPA)/DOE  Energy  Star 
program. 

(10)  Water  efficiency:  Refers  to  any  plumbing  fixtures  that  meet  or  exceed  the 
Department  of  Energy's  Federal  Energy  Management  Program  recommended  performance 
standards  for  flow  rates. 

(1 1)  Other  attributes:  Refers  to  any  other  positive  attributes  that  are  associated  with  the 
fvoduct  but  are  not  listed  here. 
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Appendix  C— Sample  Environmentally  Preferable  Purchasing  PoUcy  Directive 


EnviroBmentally  Preferable  Piirckasing  Policy 

The  purchase  and  use  of  products  and  services  can  have  a  profound  impact  on  the 

«v,n,nment.  [NAMEOFDEPARTMEhn-ORAGENCYliecognizesthepositive^^^ 
It  can  make  on  the  environment  through  the  purchasing  decisions  that  its  employees  make  It 
IS  the  mtent  of  [NAME  OF  DEPARTMENT  OR  AGENCY]  to  integrate  environmental 
considerations  mto  every  aspect  of  acquisition.  Although  the  environmem  may  not  be  the  core 
of  our  professional  mission,  the  integration  of  these  factors  will  result  in  economic,  health  and 
environmental  gains  that  will  further  our  goals.  ' 

Overall  Statement  of  Policy 

•  Agency  personnel  should  seek  to  reduce  the  environmental  damages  associated 

with  their  purchases  by  increasing  their  acquisition  of  environmentallypreferable 
Foducts  and  services  to  the  extent  feasible,  consistent  with  price,  performance 
availability,  and  safety  considerations. 

Environmental  factors  should  be  taken  into  account  as  early  as  possible  in  the 
acquisition  planning  and  decision-making  process. 

Responsibility  for  environmentally  preferable  purchasing  should  be  shared 
among  the  program,  acquisition,  and  procurement  personnel. 

Environmentally  preferable  purchasing  represents  one  important  componem  of 
this  agency's  commitment  to  pollution  prevention. 

NAME  OF  DEPARTMENT  OR  AGENCY]  is  committed  to  the  following: 

•  Increasing  the  acquisition  ofenviromnentally  preferable  pioducts  and  services. 

Ide»tifying  and  implementing  pilot  projects  to  test  the  best  ways  to  incoiporate 
environmental  preferability  into  acquisition. 

•  EstaHishinginceBtiveiiidawardproframstorecogni2ethosepeople,tcams,aiid 

mteragency  work  groups  who  are  most  successful  at  promoting  the  purchase  of 
environmentally  preferable  products. 
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Appendix  D-^Text  of  Office  of  Federal  Environmental  Executive  and  U.S.  Environmental 
Protection  Agency*s  April  1998  Policy  Letter  on  Use  of  Non-GovemmenUl  Entities 


Pilot  Project  Approach  on  Use  of  Non-Governmental  Entities 

to  Implement  Section  503  of  Executive  Order  12873  on 

Federal  Acqubition,  Recycling,  and  Waste  Prevention 

Background: 

Section  503(a)  of  Executive  Order  1 2873  directs  EPA  to  "issue  guidance  that 
recommends  principles  that  Executive  agencies  should  use  in  making  determinations  for  the 
preference  and  purchase  of  environmentally  preferable  products."  Section  503  (b)  states  that 
Executive  agencies  shall  use  EPA's  guidance  to  "identify  and  purchase  environmentally 
preferable  products"  and  to  "modify  their  procurement  programs  by  reviewing  and  revising 
specifications,  solicitation  procedures,  and  policies  as  appropriate." 

On  September  28, 1 995,  EPA  issued  a  proposed  Guidance  on  the  Acquisition  of 
Environmentally  Preferable  Products  and  Services  which  includes  a  series  of  principles  that  are 
intended  to  guide  Federal-purchasers  as  they  consider  environmental  preferability  in  their 
acquisition  decisions.  This  proposed  Guidance  was  the  culmination  of  numerous  discussions 
EPA  had  with  staff  from  key  purchasing  agencies  and  departments  as  well  as  representatives 
from  industry  and  environmental  and  other  interested  organizations. 

In  EPA's  proposed  Guidance  (Supplementary  Information  -  Section  III  (E)),  EPA 
acknowledged  the  existence  of  non-governmental  entities  -  including,  but  not  limited  to, 
environmental  standard  setting  organizations,  third  party  certification  programs,  environmental 
labeling  or  environmental  "report  card"  programs  and  other  environmental  consulting 
organizations  ~  to  which  Executive  agencies,  in  appropriate  circumstances,  may  refer  for 
technical  assistance'  in  meeting  the  Executive  Order  goals. 


'  For  example.  Executive  agencies  might  seek  technical  assistance  fn>m  non-govenunental  entities  to  help 
Executive  agencies: 

(a)  analyze  life  cycle  and  mukipk  envnxNunental  attributes; 

(b)  analyze  basic  environmental  performance  characteristics  for  specific  categories  of  products/services; 

(c)  identify  environmentally  preferable  product/service  criteria  for  a  given  product  category  based  on 
agencies'  core  environmental  values;  and 

(d)  identify  products/services  in  a  given  category  which  meet  agencies'  predetennined  set  of  environmental 
perfonnance  criteria. 

Executive  agencies  are  reminded  that  they  must  critically  examine  all  information  from  nm-govemmental 
entities.  The  Executive  agencies  involved,  and  not  the  non-governmental  entities,  must  make  all  fmal 
determinations  regarding  environmental  preferability. 
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In  this  paper,  EPA  suggests  a  pilot  project  approach  to  test  the  utUity  of  various  means  of 
^mg  non-governmental  entities  to  achieve  environmentally  preferable  purchasing  goals  TWs 
:  slot  project  approach  will  be  publicized  through  a  Notice  of  Availability  in  the  Federal  Register 
|lmnately  the  fmdmgs  from  the  pilot  project  approach  will  provide  practical  information  to  EPA 
1  ■  the  development  of  its  final  Guidance. 


I 


2  tpectnim  of  Approaches 

lU       ^"^^  ^^  "*"^  ^  emphasized  that  Executive  agencies  may  choose  to  implement  EPA's 
I  •h>posed  Guidance  without  technical  assistance  from  non-governmental  entities.   A  number  of 
<^n-going  environmentally  preferable  purchasing  (EPP)  pilot  projects  are  relying  successfully  on 
ye  m-house  environmental  and  procurement  expertise  of  EPA  and  the  partnering  Executive 

Agency  (e.g.,  General  Services  Administration  and  the  Departmem  of  Defense).  Therefore  this 
f  per  should  in  no  way  be  interpreted  as  an  EPA  endorsement  of  a  specific 
jn-govemmental  entity,  organization  or  program,  nor  should  agencies  feel  obligated  in 
\py  way  to  utilize  the  technical  assistance  of  such  entities. 


However,  to  the  extern  that  the  Agencies  are  interested  in  tappmg  the  expertise  that 
rteides  outside  the  Govermnent,  EPA  concludes  that  Agencies,  in  carrying  out  existing  mandates  ■ 
fi^  environmentally  preferable  purchasing  may  use  non-govenunental. entities  in  accordance  with 
agpropnate  operating  guidelines.  Executive  agencies  should  note  that  they  must  avoid  favoring 
v|tthout  reasonable  justification,  one  non-governmental  entity  over  another.  Executive  agencies 
should  also  inform  their  personnel  about  the  Federal  Trade  Commission's  Guides  for  the  Use  of 
Environmental  Marketing  Claims  which  govern  environmental  claims  made  by  anyone 
u^^luding  manufactiirers  or  environmental  labeling  or  "report  card"  programs. 

Thus  far,  EPA  has  identified  a  number  of  different  potential  approaches  for  how 
Executive  agencies  could  use  the  technical  expertise  of  non-govemmental  entities  in  furthering 
ti^^ir  environmentally  preferable  purchasing  goals.  All  of  the  potential  aporoache.  d^^rih.^ 
b<r|ow  require  that  the  Executive  agencies  invnlv^  critically  ev;»mine  all  infnrm^t.nn  frnm 
n(;>^-govemmental  entities.  The  Executive  apenr^jes  involved  anH  not  the  nnn-pnvPn^m.n^.i 
entities,  must  make  all  final  determinations  regarding  environmental  preferahility 

This  list  of  approaches  is  not  comprehensive.  Agencies  are  encouraged  to  bring  to  EPA's 
at  i  intion  other  potential  approaches  for  using  non-govemmental  entities.  In  utilizing  an 
apli^roach,  agencies  have  considerable  discretion  in  incorporating  environmental  preferahility  into 
prdcurement  decisions.  For  example,  environmental  considerations  that  result  in  limiting 
copipetition  or  in  the  payment  of  a  price  premium  for  goods  or  services  may  be  reasonably 
rel  ^ted  to^an  agency's  definition  of  its  "minimum  needs"  and  therefore  pennissible. 
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Approach  1:  Use  of  Existing  Information  Developed  hy  Non-governmental  Entities 

Executive  agencies' personnel  could  use  existing  infonnation  developed  by 
non-governmental  entities  regarding  environmental  preferability  of  products  and  services,  along 
with  other  available  information  (such  as  product  performance  and  price)  in  defining  the 
requirements  for  procurements  and  making  more  informed  procurement  and  acquisition 
decisions.  For  example.  Agencies  might  consider  undertaking  pilot  projects  to  test  the  utility  of 
non-governmental  entities  in  the  following  instances: 

a)  Executive  agencies  could  examine  and  evaluate  already  existing  environmental  criteria 
or  standards  developed  by  non-govemmental  entities  for  products  or  product  categories 
(as  well  as  for  services  or  service  categories),  along  with  other  available  information,  to 
identify  a  range  of  environmental  attributes  which  can  inform  the  agencies'  own 
determinations  of  environmental  preferability.  Those  determinations  of  environmental 
preferability  could  then  translate  into  agency  requirements,  or  at  the  very  least,  important 
criteria  in  the  evaluation  and  selection  of  competing  vendors  or  manufacturers. 

b)  In  buying  commercial  items  off-the-shelf.  Executive  agencies  could  inform  their 
personnel  to  take  into  consideration  environmental  information  (e.g.,  environmental 
claims,  product  profiles,  "report  cards",  or  environmental  seals  along  with  accompanying 
explanation,  etc.,)  either  displayed  on  the  products  or  provided  through  product  literature 
or  other  materials  (e.g.,  newsletters)  in  making  purchasing  decisions.  This  environmental 
information  could  be  provided  by  vendors  or  manufacturers  or  by  non-govemmental 
entities.  Executive  agency  personnel  should  be  cautioned  to  avoid  making  their 
purchasing  decisions  on  broad  claims  of  environmental  superiority.^ 

c)  At  the  request  of  vendors  or  manufacturers,  an  Executive  agency  could  include  in  its 
catalogs  or  schedules  symbols  fiom  non-govemmental  entities  denoting  certain 
environmental  characteristics,  provided  that  (1 )  these  symbols  are  accompanied  by 
additional  information  that  specify  the  reasons  why  a  product  has  been  "tagged"  with  a 


point: 


^•n»e  following  exceipt  from  FTCs  Guides  for  the  Use  of  Environmental  Marketing  Claims  iUustrates  this 

A  product  is  advertised  as  'environmentally  preferable. "  This  claim  is  likely  to  convey  to  consumers  that  this 
product  is  environmentally  superior  to  other  products.  If  the  manufacturer  cannot  substantiate  this  broad 
claim,  the  claim  would  be  deceptive.  The  claim  would  not  be  deceptive  if  it  were  accompanied  by  clear  and 
prominentquali^inglanguagelimitingtheenvironmentalsuperiorityrepresentationtotheparticularproduct 

attribute  or  attributes  for  which  it  could  be  substantiated  provided  that  no  other  deceptive  implications  were 
created  by  the  context.  (From  FTCs  Guides,  (a)  General  Environmentol  Benefit  Claims,  Example  6) 
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symbol;  (2)  the  catalogs  or  schedules  clearly  emphasize  that  Executive  agency  personnel 
are  not  required  to  purchase  products  or  services  that  are  tagged;  and  (3)  procurement 
officials  should  not  rely  on  the  symbols  to  make  purchasing  decisions,  but  instead,  are 
required  to  take  into  account  the  environmental  information  underlying  the  symbol  for 
relevance  to  the  procurement.'  Agencies  including  such  symbols  in  their  schedules  or 
catalogs  should  ensure  that  their  employees  receive  appropriate  guidance  in  utilizing  this 
approach.  Vendors  or  manufacturers  who  choose  not  to  obtain  a  seal  or  other  symbols 
,     denoting  certain  environmental  characteristics  from  non-governmental  entities  may 
nevertheless  also  request  that  environmental  information  about  their  products  be  included 
in  the  agency's  catalogs  or  schedules. 

This  option  will  be  piloted  on  a  limited  basis  so  that  it  can  be  closely  monitored  to 
determine  its  effectiveness. 

d)  On  its  own  initiative,  an  Executive  agency  could  tag  products  or  services  in  its  catalogs 
or  schedules  with  its  own  symbol  which  denotes  environmental  characteristics  that  the 
Executive  agency,  through  its  own  determination,  deems  preferable.  This  symbol  could 
be  based  on  existing  information  (e.g.,  environmental  claims,  product  profiles,  "report 
cards",  or  environmental  seals  along  with  accompanying  explanation,  etc.)  available  from 
non-governmental  entities  or  from  vendors  or  manufacturers  themselves.    This  symbol 
should  be  accompanied  by  specific  information  explaining  the  basis  for  "tagging"  a 
product  as  well  as  the  source  of  the  information.  Catalogs  or  schedules  should  emphasize 
that  Executive  agency  personnel  would  not  be  required  to  purchase  products  or  services 
which  are  tagged,  but  are  requested  to  take  into  account  the  environmental  information 
underiying  the  symbol  for  relevance  to  the  procurement. 

f  \pproach  2:  Use  of  Non-governmental  Entities  as  Certifiers  of  Specific  Claims 


Executive  agencies  could  require  vendors  or  manufacturers  to  have  specific,  measurable 
i  nd  verifiable  claims  certified  by  qualified  non-governmental  entities.  A  product's  percentage 
:  ontent  of  volatile  organic  compounds  (VOCs),  for  example,  would  be  considered  measurable 


^Thc  following  exceipt  from  FTC's  Guides  for  Oie  Use  of  Environmental  Afarlieiing  Claims  provides  an 
lijcampleofthispoint: 

A  product  label  contains  an  environmental  seal,  either  in  the  form  of  a  globe  icon,  or  a  globe  icon  with 
only  the  text  "Earth  Smart"  around  it.  Either  label  is  likely  to  convey  to  consumers  that  the  product  is 
environmentally  superior  to  other  products.  If  the  manufacturer  cannot  substantiate  this  broad  claim,  the 
claim  would  be  deceptive.  The  claims  would  no:  he  deceptive  if  they  were  accompanied  by  clear  and 
prominent  qualifying  language  limiting  the  environmental  superiority  representation  to  the  particular 
product  attribute  or  attributes  for  which  they  could  be  substantiated  provided  that  no  other  deceptive 
implications  were  created  by  the  context.  (From  FTC's  Guides,  (a)  General  Environmental  Benefit  Claims 
Examples) 
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and  verifiable.  The  rationale  behind  this  approach  is  that  credible  certification  by 
non-governmental  entities  (or  actual  evidence  from  vendors  or  manufacturers  themselves)  could 
increase  the  credibility  of  claims  that  may  be  displayed  on  products.  Such  certification,  or  a 
vendor's  or  a  manufacturer's  ability  otherwise  to  prove  particular  claims  of  environmental 
preferability,  could  be  a  prerequisite  for  competitive  consideration. 

This  approach  assumes  that  (1)  no  particular  non-govemmental  entity  is  favored  (without 
reasonable  justification)  over  any  other  non-govemmental  entity;  and  (2)  vendors  or 
manufacturers  who  choose  not  to  be  certified  by  non-govemmental  entities  are  provided  the 
opportunity  to  present  credible  evidence  that  their  products  or  services  confonn  to  established 
standards. 


Approach  3:  Use  of  Non-government  Entities  as  "Consultants  "  under  Advisory  and 
Assistance  Contracts 

Pursuant  to  the  competitive  contracting  process  as  set  forth  in  the  Federal  Acquisition 
Regulation  (FAR),  non-govemmental  entities  could  provide  consulting  services  to  Executive 
agencies.  Non-govemmental  entities  may  provide  advice  and  recommendations  about 
environmentally  preferable  purchasing,  for  example,  through  the  identification  of  key 
environmental  characteristics  of  product  categories.  Under  this  approach.  Executive  agencies 
would  define  environmental  preferability  with  the  assistance  of  a  non-govemmental  entity  on  a 
procurement-by-procurement  basis.  As  per  FAR  Subpart  9.5,  Executive  agencies  must  fiilly 
consider  the  potential  for  conflict  of  interest  concerns  where  a  non-govemmental  entity  may  be 
unable  to  render  impartial  advice  or  assistance  because  of  private  business  or  financial  interests. 
Also,  Executive  agencies  should  make  every  effort  to  maximize  competition  in  awarding  these 
advisory  and  assistance  contracts  to  avoid  any  exclusive  or  preferential  relationship  with  any 
particular  non-govemmental  entity.  Finally,  the  environmental  preferability  standards  developed 
under  this  approach  could  be  used  as  a  basis  for  defining  the  agency's  "minimum  needs"  in 
particular  procurements  and  for  developing  criteria  for  evaluating  competing  vendors. 


EPA*s  Suggested  Next  Steps 


One  of  the  key  tenets  of  EPA's  proposed  Guidance  is  to  have  Executive  agencies 
undertake  a  scries  of  pilot  projects  that  can  demonstrate  the  applicability  and  workability  of  the 
guiding  principles  as  contained  in  EPA's  proposed  Guidance.    The  success  of  our  efforts 
depends  on  learning  from  these  pilot  projects  and  sharing  the  results  widely  among  the  different 
Executive  agencies.   It  is  in  this  spirit  that  EPA  stronglv  encourages  Executive  agencies  to  gnter 
into  pilot  projects  that  test  the  potential  approaches  for  using  non-eovemmental  entities  as 
described  above. 
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Moving  forward  with  this  non-govcmmcntal  entities  pilot  approach  is  desirable  for  a 
number  of  reasons:  1)  EPA  can  capture  the  lessons  from  the  pilots  and  share  them  among  the 
Executive  agencies  so  that  there  is  no  duplication  of  effort;  2)  we  can  determine  where  the  use  of 
expertise  outside  of  the  government  is  appropriate  and  useful  and  where  it  is  not;  and  3)  the  net 
effect  of  creating  a  market  for  such  EPP  services  may  encourage  increased  competition  among 
cxistmg  and  new  organizations  or  programs  that  can  support  Federal  procurement  of 
environmentally  preferable  products  and  services.  Ultimately,  the  results  from  this  and  other 

pilot  project  approaches  will  help  Executive  agencies  identify  the  most  effective  and  practical 
ways  to  achieve  the  goals  of  environmentally  preferable  purchasing. 

EPA  recognizes  that  any  pilot  project  involving  a  non-govemmental  entity  will  initially 
raise  practical  questions  such  as  which  non-govemmental  entities  are  legitimate  and  are  credible 
ind  which  are  not;  is  there  a  heed  to  certify  a  certifier?   While  EPA  is  not  currently  able  to  offer 
in  "approved"  list  of  non-govemmental  programs  best  suited  to  assist  the  agencies,  it  is  prepared 
o  provide  assistance  to  Executive  agencies  on  an  individual  procurement-by-procurement  basis. 
\s  an  initial  step.  Agencies  are  directed  to  the  list  of  questions  for  evaluating  non-govemmental 
mtities  contained  in  Section  III,  [E]  Third  Party  Certification  Programs  of  EPA's  proposed 
juidance  on  the  Acquisition  of  Environmentally  Preferable  Products  and  Services.  The  list  of 
questions  is  included  as  Appendix  I  of  this  letter. 

Specifically,  within  the  context  of  this  non-govemmental  entity  pilot  project  approach, 
EPA's  Environmentally  Preferable  Purchasing  Program  in  the  Office  of  Pollution  Prevention  and 
'■'oxics,  is  prepared  to: 


1 )  assist  Executive  agencies  in  structuring  a  pilot  project  involving  non-govemmental 
entities,  including  providing  support  to  assess  the  utility  of  non-govemmental  entities  on 
an  individual  procurement-by-procurement  basis; 

2)  seek  out  and  identify  non-govemmental  entities  who  have  expertise  in  the  area  of 
environmentally  preferable  purchasing  through  a  variety  of  means,  such  as,  but  not 
limited  to.  Federal  Register  notices  or  announcements  in  the  Commerce  Business  Daily 
(CBD).  To  make  such  a  task  manageable,  EPA  will  identify,  with  help  and  guidance 
from  the  agencies,  a  few  product  or  service  categories  upon  which  to  focus  at  first.  If 
successfiil,  fiirther  federal  register  notices  or  CBD  announcements  could  be  issued     ' 
focusing  on  additional  product  or  service  categories; 

3)  assemble  a  list  of  product  categories  for  which  eco-labeling  criteria  and  standards  have 
been  established,  both  domestically  and  internationally  for  agencies  to  consider  in 
developing  their  own  criteria  for  environmental  preferability.  If  appropriate,  EPA  will 
assist  in  such  evaluations;  and 
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4)  assist  Executive  agencies  in  structuring  an  environmentally  preferable  purchasing  pilot 
project  that  docs  not  involve  non-govcmmental  entities. 


In  turn.  Executive  agencies  should  consult  with  EPA  when  undertaking  pilots  which  may 
raise  environmental  issues  beyond  their  expertise  (e.g.,  where  a  pilot  involves  consideration  of 
the  way  a  product  is  made). 

Furthermore,  Executive  agencies  who  choose  to  undertake  pilots  under  option  1  (c)  should 
consult  with  EPA  in  developing  a  written  process  or  procedure  for  the  role  seals  or  symbols  and 
the  associated  information  would  play  in  their  pilots.  For  example,  agencies  should  provide  clear 
guidance  which  specifies  the  importance  of  considering  the  underlymg  criteria,  not  the  seal  or  the 
symbol. 

As  EPA  and  Executive  agencies  embark  on  these  activities,  EPA  will  continue  to  explore 
a  number  of  different  ways  that  it  can  address  issues  which  are  raised  within  the  pilot  project 
context  moi«  defmitively.  Executive  agencies  will  be  kept  informed  of  developments  on  these 
issues.  Agencies  should  inform  EPA  of  their  efforts  in  environmentally  preferable  purchasing, 
whether  such  efforts  involve  non-govemmental  entities  or  not  in  order  to  share  lessons  learned 
among  other  agencies  and  to  aid  in  the  evaluation  of  the  pilot  projects.  In  this  way,  EPA  can 
make  EPP  concepts  more  practical  for  use  within  the  Federal  acquisition  context.  To  facilitate 
this.  Agencies  are  requested  to  send  the  attached  FAX  BACK  form.  Pilot  projects  involving 
non-govemmental  entities  will  be  evaluated  over  a  period  of  the  next  three  years.  EPA  will  use 
the  findings  from  that  evaluation  to  inform  the  development  of  its  final  Guidance. 

For  further  information  and  to  inform  EPA  of  pilot  project  efforts,  please  contact: 

Eun-Sook  Goidel,  Program  Manager,  Environmentally  Preferable  Purchasing  Program, 
Pollution  Prevention  Division,  Office  of  Pollution  Prevention  and  Toxics  (202)260-3296; 
(202)260-0178  FAX;  e-mail:  goidel.eunsook@epamail.epa.gov 

For  legal  issues  associated  with  use  of  non-govemmental  entities  in  environmentally 
preferable  purchasing,  please  contact: 


Tali  Zemel,  Esq.,  Office  of  General  Counsel  (202)564-4708;  e-mail: 
Zemel.Avital@cpamail.epa.gov 


-- 
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Attachment  1.  List  of  Questions  for  Evaloating  Non-Governmental  Entities* 

Executive  agencies  should  consider  the  following  list  of  questions  in  evaluating  non- 
jovcmmental  entities  before  using  their  expertise  to  further  internal  environmental  preferable 
)urchasing  goals.  Does  the  program  have: 

•         an  open,  public  process  Aat  involves  key  stakeholders  (businesses, 

environmental,  consumer  groups,  and  states,  etc.)  in  developing  its  criteria  or 

standards?                 . 

•         award  criteria,  assumptions,  methods,  and  data  used  to  evaluate  the  product  or 
product  categories  that  are  transparent  (i.e.,  they  are  publicly  available,  easily 
accessed,  and  understandable  to  the  lay  person)? 

•         a  system  of  data  verification  and  data  quality? 

•         a  peer  review  process  (with  representation  of  all  stakeholders)  for  developing  the 
standards  or  criteria? 

•         criteria  that  are  developed  based  on  a  "systems"  or  life  cycle  approach  (i.e., 
"cradle  to  grave")? 

•         an  outreach  program  to  educate  the  consumer,  which  includes  clear 

communications  to  consumers  that  provide  key  information  concerning 
environmental  impacts  associated  with  the  product? 

•         an  established  goal  of  updating  standards  or  criteria  as  technology  and  scientific 
knowledge  advwce? 

•         authority  to  inspect  the  certified  product's  facility  to  ensure  compliance  with  the 
standards  or  criteria? 

:-Z'- 

•         testing  protocols  for  the  certified  products  that  ensure  testing  is  conducted  by  a 

credible  institution?                                                                                                » 

N 

•         access  to  obtaining  the  seal  by  small-and  medium-sized  companies  (e.g.,  the  cost 
of  the  seal  is  not  so  high  as  to  prevent  access  by  smaller  companies)? 

• 

•         compliance  with  the  Federal  Trade  Commission's  (FTC)  Guides  for  the  Use  of 

Environmental  Marketing  Claims?                                                                       *  - 

^Excerpted  from  EPA's  proposed  Guidance  on  the  Acquisition  of  Environmentally  Preferable  Products  and 
Services. 
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FAX  BACK  FORM 

Please  Inform  EPA  about  Your  Pilot  Project  Involving  the  Use  of 

Non-governmental  Entities  IN 

Environmentally  Preferable  Purchasing! 

Naac: 

DepartncBt/Agency: 

Address: 

Address: 

PlioBc: 

FAX 

E-Mil: 

Type  of  Acqnbitioii/Procerement: 

(e.g.,  small  purchase,  credit  card  purchase,  competitive  bid,  etc.) 

Prodoct/Service  Category: 


Naaie  of  Non-Govemnental  Entity: 

Type  of  NoB-Govemmental  Entity  (check  all  that  iM>ply): 

enviromnental  standard  setting  organizations 

third-party  environmental  certification  programs 

environmental  labeling  organizations 

environmental  report  card  organization 

environmental  consultants 

other  (please  specify: 


J 


Type  of  Information/Assistance  Sought  from  Non-Governmental  Entity: 

general  environmental  information  about  a  product/service  category; 

analyze  life  cycle  and  multiple  environmental  attributes 

analyze  basic  environmental  performance  characteristics  for  specific  categories  of  products/services 

identify  environmentally  preferable  product/service  criteria  for  a  given  product  category  based  on 

agencies'  core  environmental  values 

'    identify  products/services  in  a  given  category  diat  meet  agencies'  predetermined  set  of  environmental 

performance  criteria;  and 

other  (please  specify: * ) 


Please  FAX  BACK  to:     Eun-Sook  Goidel  at  U.S.  EPA  202  260-0178. 
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Appendix  E  —  EPP  Case  Study  Template 


reject  Basics 


What  does  your  s^ency /department/office  do?  Where  is  it  based? 

What,  if  anything,  is  unique  about  your  efforts  to  purchase  environmentally 
preferable  products  and  services? 

What  were  the  motivating  factors  behind  the  project? 

What  kinds  of  products  and  services  are  you  purchasing  with  environmental 
attributes  in  mind?  Do  you  focus  on  a  particular  group  of  products  or  services?  If 
so,  why? 


unplementation 


deduct  and  Service  Evaluation 


How  have  you  incorporated  environmental  attributes  into  the  purchasing  process? 
Did  you  alter  the  established  procurement  process  in  any  way  to  accommodate 
environmentally  preferable  products? 

What  obstacles  did  you  encovmter  (if  any)  in  mcorporating  environmental 
attributes  into  the  purchasing  process?  How  were  these  obstacles  dealt  with? 

Did  you  incorporate  environmental  attributes  into  procurement  specifications, 
standards,  or  policies;  requests  for  proposals;  bid  announcements;  manufacturer 
certifications;  etc.?  (If  so,  please  provide  examples.) 


How  do  you  evaluate  the  products  or  services  you  purchase  that  have 
environmental  attributes?  Do  you  rely  solely  on  information  provided  by  vendors, 
or  have  you  developed  your  own  criteria  or  your  own  evaluation  system? 

Do  you  consider  more  than  one  attribute  when  evaluating  a  certain  product  (e.g., 
considering  both  recycled-content  and  bleaching  when  purchasing  paper 
products)?  If  so,  how  do  you  go  about  taking  multiple  attributes  into 
consideration? 

Are  products  or  services  that  meet  your  environmental  attributes  priced  * 

competitively  with  other  comparable  products  or  services?  Do  you  have  a  price 
preference  for  products  or  services  meeting  your  environmental  criteria? 
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Vendor  Reactions 


How  do  you  inform  vendors  about  your  preference  for  products  with 
environmental  attributes? 

Were  vendors  already  providing  environmental  information  before  you  requested 
it? 

How  did  vendors  react  to  your  request  for  environmental  attributes  of  their 
products? 


Customer  (End-User)  Reactions 


Who  has  been  most  affected  by  the  changes  brought  about  by  your  efforts  to 
purchase  environmentally  preferable  products  (i.e.,  procurement  staff,  other 
employees,  contractors,  citizens,  end-users)?  How  have  they  been  affected? 

Have  you  attempted  to  inform  or  educate  your  customers  about  products' 
environmental  attributes?  How? 

How  have  customers  responded  to  the  environmental  information  you  provided? 
Are  you  keeping  track  of  their  responses? 

Have  customers  been  pleased  with  the  performance  of  environmentally  preferable 
proiJucts  (especially  when  compared  to  products  that  are  not  considered 
environmentally  preferable)? 


Project  Results 


How  are  you  tracking/measuring  the  success  of  your  Environmental  Preferable 
Purchasing  efforts?  Have  you  been  able  to  quantify  your  success  in  terms  of 
positive  effects  on  the  environment? 

Have  any  cost  savings  resulted  fix)m  the  purchase  of  environmentally  preferable 
products?  How  were  these  calculated? 

Do  you  think  your  experience  with  purchasing  environmentally  preferable 
products  could  be  valuable  to  others  who  purchase  different  products? 

What  are  your  future  plans  regarding  the  purchase  of  environmentally  preferable 
products?  Do  you  expect  to  incorporate  additional  attributes  or  examine  other 
product  categories?  What  are  some  of  the  opportunities  and  challenges  you 
foresee  in  expanding  your  Environmental  Preferable  Purchasing  efforts? 


List  of  Subjects 

Environmental  protection. 


Dated:  August  13. 1999. 
Carol  M.  Browner, 

Administrator. 
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REMINDERS 

The  Items  in  this  Kst  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarKe. 

RULES  GOING  INTO 
EFFECT  AUGUST  20, 


COMMERCE  DEPARTMENT 
Nlloiiel  Oceanic  and 
AtinoeplMflc  Adininisli'aUon 

Fisheiy  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions— 
Foreign  fishing; 
transshipment  permits; 
published  7-21-991 

RULES  GOING  INTO 
EFFECT  AUGUST  21, 


AGRICULTURE 
DEPARTMENT 
AfrfcwNural  Martntkif 


Oranges  and  grapefruit  grown 
in— 

Texas;  published  8-20-99 
Soybean  promotion  and 
research  program; 
referendum;  published  8-20- 


COMMENTS  DUE  NEXT 
WEEK 


ACMCULTURE 
DVARTMENT 


Chenies  (sweet)  grown 
Washington;  comments  due 
by  8-23-99:  published  6- 
24-99 
Potatoes  (Irish)  grown  ir>— 
CaMomia  and  Oregon; 
comments  due  by  8-24- 
99;  published  6-25-98 


ExporWton  and  importation  of 
animals  and  animal 
products: 

Recognition  of  animal 
dhsBSB  statue  of  regions 
in  Earapaan  LMen; 

due  ky  8-24- 
•-2S-M 


COMMERCE  DEPARTMENT 
NaMonal  Oceanic  and 
Atmoepharlc  Administration 

Fishery  conservation  and 
management 

Caribbean,  Gulf,  and  South 
Atlantic  fisfieries— 
Essential  fish  habitats; 
comments  due  by  8-23- 
99;  published  7-9-99 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  8-25- 
99;  published  7-26-99 
Western  Pacific  Coral 
Reef  Ecosystem  and 
bottomfish  and 
seamount  groundfish; 
comments  due  by  8-26- 
99:  published  8-16-99 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Contract  martcets: 
Contract  mart(et  designation 
applications- 
Commission  review  and 
approval;  procedures; 
comments  due  by  8-26- 
99;  published  7-27-99 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Cargo  prefererwe- 
subcontracts  for 
commercial  items; 
comments  due  by  8-23- 
99;  published  6-22-99 
Overseas  use  of  purchase 
card;  comments  due  by  8- 
25-99;  published  7-29-99 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Secretary's  recognition  of 
accrediting  agencies; 
comments  due  by  8-24- 
.  99;  published  6-25-99 
ENERGY  DEPARTMENT 


Outer  Continental  Shelf  Lands 
Act;  implementation: 
Natural  gas  transportation 
through  pipelirte  facilities 
on  Outer  Contirtental 
Shelf;  comments  due  by 
8-27-99;  published  7-13- 
99 


PROTICTIOW  AOWiCY 

Air  quaNly  implementation 
plans;  approval  and 
promul|etion:  various 
States: 
CaUfomia;  comments  due  by 

8-23-9t;  pueBshiil  7-23- 

98 


^8- 


*ieby8-14- 


Montana;  comments  due  by 
8-27-99;  published  7-28- 
99 
Clean  Air  Act: . 

Interstate  ozone  transport 
reduction — 

Nitrogen  oxides  trading 
program;  Section  126 
petitions;  findings  of 
significant  contribution 
and  rulemaking; 
comments  due  by  8-25- 
99;  published  8-16-99 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
University  of 
Massachusetts  et  al.; 
university  laboratories; 
comments  due  by  8-26- 
99;  published  7-27-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  8-25-99;  published 
7-26-99 
Water  programs: 
Clean  Water  Act- 
State  and  Tribal  water 
quality  starxiards; 
review  and  approval; 
comments  due  by  8-23- 
99;  published  7-9-99 

FEDERAL 

COMMUMCATIONS 

COMMISSION 

Common  carrier  service: 
Incumbent  local  exchar>ge 
carriers;  accounting  arxl 
reporting  requirements; 
comprehensive  review; 
comments  due  by  8-23- 
99;  published  8-18-99 
Radio  services,  special: 
Maritime  services— 
Privately  owned 
accounting  autfrarities;  . 
accounts  settlement; 
streanrriining;  biennial 
regulatory  review; 
comrrfents  due  by  8-23- 
99;  published  7-28-99 
Radio  stations;  table  of 
assignments: 

Arizona:  comments  due  by 
8-23-99;  publiahed  7-14- 
99 

Arkansas:  comments  due  by 
8-23-99;  published  7-14- 
99 

Kentucky  and  Virginia; 
comments  due  by  8-23- 
98;  pMfcliimi  7-14-98 

New  YeHq  oaMNWNiB  due 
by  8-23-9t;  paWliltid  7- 


Texas:  comments  due  by  8- 
23-99;  published  7-14-99 
Televiskxi  stations;  table  of 

assignments: 

New  Yori<:  comments  due 
by  8^23-99;  published  7- 
14-99 

FEDERAL  MARITIME 
COMMISSION 

Shipping  Act  of  1984; 
implementation: 

-    Ocean  common  carriers; 
definition  darificatkin; 
comments  due  by  8-24- 
99;  published  6-25-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  arxJ  Indian  housing: 
Admission  and  occupancy — 
Pet  ownership  in  public 
housing;  comments  due 
by  8-23-99;  published 
6-23-99 
Publk;  housing  agency 
organization,  required 
reskJent  membership  on 
board  of  directors  or 
similar  governing  body; 
comments  due  by  8-23- 
99;  published  6-23-99 
Publk:  Housing  Assessment 
System;  comments  due 
by  8-23-99;  published  6- 
22-99 

INTERIOR  DEPARTMENT 
FMi  and  WNdNfa  Service 

Endangered  and  threatened 


Tidewater  goby;  nortfiem 
populattons;  comments 
due  by  8-23-99;  published 
6-24-99 

Migretory  bird  hunting: 
Federal  Irxlian  resefvatk>ns, 
off-reservatkxi  trust  lands 
and  ceded  lands; 
comments  due  by  8-23- 
99;  published  8-13-99 

INTERIOR  DEPARTMENT 


end  EHiefoeHwnl  OMoe 

Permanent  program  and 
abandoned  mine  land 
radamefen  plan 
submissk>ns: 
Kansas:  comments  due  by 

8-25-99;  published  7-26- 

99 

Mississippi:  comments  due 
by  8-25-99:  published  7- 
26-99 


Ohio; 
23-98: 


7-1 


By  v*Z3*99^  plAMPWO 


by  8-25-98: 
1»-8t 


due  by  8- 
8-8-98 

due 

8- 
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mts  due  by  8- 
5hed  7-14-99 
is;  table  of 


;  northern 
ixxnments 
99;  published 


Credit:  union  service 
organizations — 
Redl  estate  brokerage 
seivices;  grandfather 
exemption;  comments 
dU0  by  8-23-99; 
published  6-22-99 
PERSONNEL  MANAGEMENT 
OFFICE 
Retirement: 
Civil  $0rvice  Retirement 
Sydt^  (CSRS)  and 
Feq0ral  Employees 
Retirisment  System 
(FdFfS)- 
Stai^  income  tax 
Withholding  and 
v^untary  allotment 
program;  expansion; 
cornments  due  by  8-23- 
9^  published  6-23-99 

SMALL  frUSINESS 
ADMINHSTRATION 

Business  loans: 
Loan  loss  reserve  fund; 
conhments  due  by  8-25- 
99;  I  fHibiished  7-26-99 

TRANSftoRTATION 
OEPARnJMENT 
Coast  6Juard 

Drawbric^  operations: 
Iowa  and  Illinois;  comments 
due  by  8-23-99;  published 
7-^99 
Ports  and  waterways  safety: 
Lower  New  York  Bay  and 
Raritan  Bay,  NY;  safety 
zorie;  comments  due  by 
8-20-99;  published  7-7-99 
Vessels  and  marine 
fadlKes;  Year  2000  (Y2K) 
reporting  requirements;  _ 
corhments  due  by  8-23- 
99;  published  6-23-99 

TRANSifORTATION 
DEPAFTtMENT 

Economic  regulations: 
Dome$tic  baggage  liability; 
cortvnents  due  by  8-27- 
99;:  published  6-28-99 

TRANSipORTATION 

DEPARtMENT 

Fectorai  AvMion 

AdminlMtration 

Airworthkiess  directives: 


Abtxjs;  comments  due  by  8- 
23-99;  published  7-23-99 

Avions  Mundry  et  Cie; 
comments  due  by  8-27- 
99;  published  7-19-99 

Bell;  comments  due  by  8- 
23-99;  published  6-24-99 

Boeing;  comments  due  by 
8-23-99;  published  6-23- 
99 

Dassault;  comments  due  by 
8-23-99;  published  7-22- 
99 

McDonnell  Douglas; 
comments  due  by  8-23- 
99;  published  7-23-99 

MD  Helicopters  Inc.; 
comments  due  by  8-23- 
99;  published  6-23-99 

Rolls-Royce  pic;  comments 

due  by  8-?3-99:  published 

6-23-99 
-Saab;  comments  due  by  8- 

23-99;  published  7-22-99 
Sikorsky;  comments  due  by 

8-23-99;  published  6-24- 

99 
Class  D  airspace;  comments 
due  by  8-23-99;  published 
7-7-99 
Class  E  airspace;  comments 
due  by  8-24-99;  published 
7-19-99 

TRANSPORTATION 
DEPARTMENT 
ResMfch  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportation — 

Ijjading,  unloading,  and 
storage:  regulatory 
applk:ability;  comments 
due  by  8-25-99; 
published  7-28-99 

TREASURY  DEPARTMENT 
Internal  Revemia  Service 

Income  taxes: 
Simplified  productk>n,  and 
resale  methods  with 
historic  absorption  ratk) 
election;  special  rules; 
comments  due  by  8-23- 
99;  published  5-24-99 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkx) 
with  "PLUS"  (Publw  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http-7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federri 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1308).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  211/P.L.  106-48 

To  designate  the  Federal 
building  and  United  States 
courthouse  located  at  920 
West  Riverside  Avenue  in 
Spokane,  Washington,  as  ttie 
"Thomas  S.  Foley  United 
States  Courthouse",  and  tfie 
plaza  at  the  south  entrance  of 
such  buikling  and  courthouse 
as  the  "Walter  F.  Horan 
Plaza".  (Aug.  17,  1999;  113 
Stat.  230) 

H.R.  12ig/P.L.  106^9 
Construction  Industry  Payment 
Protectkxi  Act  of  1999  (Aug. 
17,  1999;  113  Stat.  231) 
H.R.  1568/P.L.  106-50 
Veterans  Entrepreneurship  and 
Small  Business  Development 
Act  of  1999  (Aug.  17,  1999; 
113  Stat.  233) 
H.R.  1664/P.L  106-51 
Emergency  Steel  Loan 
Guarantee  and  Emergency  Oil 
and  Gas  Guaranteed  Loan  Act 
of  1999  (Aug.  17,  1999;  113 
Stat.  252) 


H.R.  2465/P.L  10»-52 

Military  Construction 
Appropriations  Act,  2000  (Aug. 
17,  1999;  113  Stat.  259) 

8.  S07/P.L  106-53 

Water  Resources  Devetopment 
Act  of  1999.  (Aug.  17.  1999; 
113  Stat.  269) 

S.  606/P.L  106-54 

For  the  relief  of  Gk)bal 
Exploratk}n  and  Devetopment 
Corporation,  Ken^-McGee 
Corporation,  and  Kerr-McGee 
Chemical,  LLC  (successor  to 
Kerr-McGee  Chemical 
Corporation),  and  for  other 
purposes.  (Aug.  17,  1999;  113 
Stat.  398) 

S.  1546/P.L.  106-55 

To  amend  the  International 
Religious  Freedom  Act  of 
1998  to  provide  additional 
administrative  authorities  to 
the  United  States  Commission 
on  International  Religtous 
Freedom,  and  to  make 
technical  con-ections  to  that 
Act.  and  for  other  purposes. 
(Aug.  17,  1999;  113  Stat.  401) 

Last  List  August  18,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notiftoation  service  of  newly 
enacted  put>ltc  laws.  To 
subscribe,  send  E-mail  to 
listservOwrww.gsa.gov  with 
the  text  rnessage: 

SUBSCRIBE  PUBLAVVS-L 

Your  Name. 

Note:  This  servne  is  strictly 
for  E-mail  notifkation  of  new 
publk:  laws.  The  text  of  laws 
is  not  available  through  this 
servrce.  PENS  cannot  respond 
to  spedfk:  inquiries  sent  to 
this  address. 


iments  due 
ubiished7- 


Public  Laws 


10601  Congress,  1st  SessiOfi,  1999 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactnnent.  for  the  106th  Congress,  1st  Session.  1999. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I — I  Y£iS,  enter  my  subscription(s)  as  follows: 


(Mm  PraoMwig  Cod*: 

*6216 


Charge  yoOt  order. 
It'eEaeyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  1st  Session,  1999  for  $136  per  subscription. 


The  total  cost  of  my  nxln- is  $   

Intemati(Hial  customers  please  add  25%. 


Price  indndes  regular  domestic  postage  and  hanHiing  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City.  Stale.  ZIP  code 


Daytime  pbooe  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 


YES  NO 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


CD  VISA       [H  MasterCard  Account 

m 


-n 


n 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  n/w 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Street  a  Ibes! 


Microfiche  Editions  Available... 


Federal  Register 

The  Fe^iJ9ral  Register  is  published  daily  in 
24x  miCfofiche  format  and  nudled  to 
subscrDers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumu^live  Federal  Register  Index  are 
mailed  ihonthly. 

Code  lof  Federal  Regulations 

The  Code  of  Federal  Regulations, 
contprising  approximately  200  volumes 
and  revlBed  at  least  once  a  year  on  a 
quarteitly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Micit^hche  Subscription  Prices: 

Fedeif^  Register: 

One  y«  II  in  $220.00 
Six  mcjrlths:  $110.00 

Code  4f  Federal  Regulations: 

Currert  year  (as  issued):  $247.00 
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Order  ProMssing  Code 


Superintendent  of  Documents  Subscription  Order  Form 


IfjES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

_  Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
—  Code  of  Federal  ReguIatioiis(CFRM7)      D  One  year  at  $247  each 


Charge  your  order. 

It's  Easyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  tojt  il  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Compa  1  ^  or  personal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

nease  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(nease  type  or  print) 


Additio  1^  address/attention  line 


Street 


I     I  GPO  Deposit  Account 


l-D 


City,  Stiie.  ZIP  code 


Daytime  iphone  including  area  code 


D  VISA 

MasterCard  Account 

1    1    i     1    1         1         1                                    1     1     1 

(Credit  card  expiration  date) 

Thank  you  for 
your  order! 

^ 

Authorizing  signature 


11/3 


Purcha^  order  number  (optional) 


YES     NO 
to  Other  mden?     (_J  |     | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  fiirther  information 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
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The  UnKed  States  Government  Manual 
1998/1999 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-ofHcial  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  speciHcs 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


PUBUCATXMB  •  PBtoocALS  *  annncNC  pnooucTs 


Ontor  ProcaMng  Coda: 

*7917 


Charge  your  order. 

ItaEaayf 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  Unhed  States  Govemment  Manual  1998/99, 


I I  YES,  please  send  roe  — 

S/N  06M)(X)-00076-2  at  $41  ($50  foreign)  each. 

Total  cost  of  my  order  is  $ Price  indudes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


ComiMny  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  Stale,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
Any  i^ihI 


YES    NO 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


LJ  VISA      LJ  MasterCard  Account 

n 


-n 


I  N  I  I  I  I II 


(Credit  card  exfintioa  dale) 


Thank  you  for 
your  order! 


Authorizing  signature  \\n 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Oder  Proceuing  C 


Additionil  add 


CityTStoffZII 


Wotild  you  like 
to  Ifnow. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documQijits  have  been  published  in  the 
Federal  (Register  without  reading  the 
Federal  (Register  every  day?  If  so,  you 
may  wi$h  to  subscribe  to  the  LSA 
(List  of  6fr  Sections  Affected),  the 
Federal:  fiegister  Index,  or  both. 

LSA  •  LiU  of  CFR  Sections  Affected 

The  liSA  (Ust  of  CFR  Sections  Affected) 
is  dinned  to  lead  users  of  the  Code  of 
Fed^  Regulations  to  amendatory 
acti^  put>lished  in  the  Federal  Register. 
The'liSA  is  issued  monthly  in  cumulative  fonm. 
Entries  indicate  ttie  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  llegister  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cunUilative  form.  Entries  are  carried 
primnrily  under  the  names  of  the  issuing 
agencies.  Significant  sulsjects  are  earned 
as  cipss-references. 
$25i  per  year. 

A  finang  aid  is  included  in  each  publication  which  lists 
FedHw  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 
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I    I  Yp  DS,  enter  the  following  indicated  subscriptions  for  one  year 


.  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
.  Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

It'B  Eaayl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 
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cost  of  my  order  is  $ 


Thetofci 
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your  order! 
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The  authentic  text  behind  the  news  . . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provicles  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  fuN  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


.^ 


Mondty.  luuary  13, 1997 
Volume  33— Number  2 
Paee7-M 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
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Rules  and  Regulations 


Federal  Register 
Vol.  64.  No.  162 

Monday,  August  23,  1999 


This  sedHon  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabilty  and  legal  effect,  most  of  which 
are  key^  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  |(|ursuant  to  44  U.S.C.  1510. 

The  Cod#  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txidHs  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 

DEPARTMENT  OF  AGRICULTURE 

ArtirtMl  and  Plant  Health  Inspection 

Servic^ 

TCFRJ^rtSOl 
[DoekMJilo.M-083-q 

Medlteitanean  Fruit  Hy;  Removal  of 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspectjibn  Service,  USDA. 
ACTION;  Interim  rule  and  request  for 

comments. 

1 1 

SUMMAljlV:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
removi^  the  quarantined  area  in 
Riversit]e  and  Orange  Counties,  CA, 
from  the  list  of  quarantined  areas.  The 
quarantine  was  necessary  to  prevent  the 
spread  Idf  the  Mediterranean  fruit  fly  to 
noninf^lted  areas  of  the  United  States. 
We  haV^  determined  that  the 
Meditei^anean  fruit  fly  has  been 
eradicated  from  this  area  and  that 
restrictions  on  the  interstate  movement 
of  regulated  articles  frt>m  this  area  are 
no  longer  necessary.  This  action  reUeves 
unnecessary  restrictions  on  the 
interstsite  movement  of  regulated 
articles  prom  this  area. 
DATES:  l^^his  interim  rule  is  effective  as 
of  August  16, 1999.  We  invite  you  to 
commit  on  this  docket.  We  will 
considor  all  comments  that  we  receive 
by  OctQ^er  22, 1999. 
AODRESlEiES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  98-083- 
5.  Regulatory  Analysis  and 
Develot>tnent.  PPD.  APHIS,  Suite  3C03. 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers  to 
Docket  J«o.  98-083-5. 

You  Iriay  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  l^jll  of  the  USDA  South  Building, 
14th  St'tet  and  Independence  Avenue, 


SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  B.  Stefan,  Operations  Officer, 

Invasive  Species  and  Pest  Management, 

PPQ,  APHIS,  4700  River  Road  Unit  134, 

Riverdale,  MD  20737-1236;  (301)  734- 

8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The  ' 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fruit  fly 
regulations  (contained  in  7  CFR  301.78 
through  301.78-10  and  referred  to  • 
below  as  the  regulations)  restrict  the 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  Medfly  .to  noninfested  areas  of  the 
United  States.  Since  an  initial  finding  of 
Medfly  in  a  portion  of  San  Diego 
County.  CA,  in  August  1998,  the 
quarantined  areas  in  California  have 
included  pcHlions  or  Orange,  Riverside, 
and  San  Diego  Counties. 

In  an  interim  rule  effective  August  13, 
1998,  and  published  in  the  Federal 
Register  on  August  20, 1998  (63  FR 
44539-44541.  Docket  No.  98-083-1).  we 
added  a  portion  of  San  Diego  County, 
CA,  to  the  list  of  quarantined  areamn 
a  second  interim  rule  effective  August 
14, 1998,  and  published  in  the  Federal 
Register  on  August  21, 1998  (63  FR 
44774-44776,  Docket  No.  98-083-2),  we 
added  a  portion  of  Orange  Coimty.  CA. 
to  the  list  of  quarantined  areas.  In  a 
third  interim  rule  effective  November 
24. 1998.  and  pubUshed  in  the  Federal 
Register  on  December  1, 1998  (63  FR 


65999-66001.  Docket  No.  98-083-3),  we 
added  an  area  in  Riverside  and  Orange 
Counties,  CA,  to  the  list  of  quarantined 
areas.  In  a  fourth  interim  rule  effective 
June  1, 1999,  and  pubUshed  in  the 
Federal  Register  on  June  7, 1999  (64  FR 
30213-^0214.  Docket  No.  98-083-4),  we 
removed  a  portion  of  San  Diego  County, 
CA,  from  the  list  of  quarantined  areas,  p 
We  have  determined,  based  on  • 

trapping  surveys  conducted  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  and  California  Sta^e 
and  county  inspectors,  that  the  Medfly 
has  been  eradicated  from  the 
quarantined  area  in  Riverside  and 
Orange  Counties,  CA.  The  last  finding  of 
Medfly  thought  to  be  associated  with 
the  infestation  in  that  portion  of 
Riverside  and  Orange  Counties,  CA,  was 
November  16, 1998.  Since  that  time,  no 
evidence  of  infestation  has  been  found 
in  this  area.  We  are,  therefore,  removing 
that  portion  of  Riverside  and  Orange 
Counties.  CA.  quarantined  because  of 
the  Medfly  from  the  list  of  areas  in 
§  301.78-3(c).  Portions  of  Orange 
Coimty  remain  quarantined. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
The  portion  of  Riverside  and  Orange 
Counties.  CA.  affected  by  this  document 
was  quarantined  to  prevent  the  Medfly 
from  spreading  to  noninfested  areas  of 
the  United  States.  Because  the  Medfly 
has  been  eradicated  from  this  area,  and 
because  the  continued  quarantined 
status  of  that  portion  of  Riverside  and 
Orange  Counties,  CA,  would  impose 
unnecessary  regulatory  restrictions  on 
the  public,  immediate  action  is 
warranted  to  relieve  restrictions. 

Because  prior  notice  and  other  public 
prqcediu«s  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  We  will  consider  comments 
that  are  received  wiihin  60  days  of 
pubhcation  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
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amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  amends  the  Medily 
regulations  by  removing  a  portioq  of 
Riverside  and  Orange  Counties,  CA, 
from  quarantine  for  Medfly.  This  action 
affscts  the  interstate  movement  of 
regulated  articles  from  this  area.  We 
estimate  that  there  are  75  entities  in  the 
quarantined  area  of  Riverside  and 
Orange  Counties,  CA.  that  sell,  process, 
handle,  or  move  regulated  articles;  this 
estimate  includes  26  fruit  sellers.  16 
nurseries,  26  growers,  4  packing  houses, 
2  certified  fiaimer's  markets,  and  1 
swapmeet.  The  number  of  these  entities 
that  meet  the  U.S.  Small  Business 
Administration's  (SBA)  definition  of  a 
small  entity  is  imknown,  since  the 
information  needed  to  make  that 
determined  (i.e.,  each  entity's  gross 
receipts  or  number  of  employees)  is  not 
currently  available.  However,  it  is 
reasonable  to  assume  that  most  of  the  75 
entities  are  small  in  size,  since  the 
overwhelming  majority  of  businesses  in 
California,  as  well  as  the  rest  of  the 
United  States,  are  small  entities  by  SBA 
standards. 

The  effect  of  this  action  on  small 
entities  should  be  minimally  positive,  as 
they  will  no  longer  be  required  to  treat 
articles  to  be  moved  interstate  for 
Medfly. 

Therefore,  termination  of  the 
quarantine  of  that  portion  of  Riverside 
and  Orange  Counties,  CA,  should  have 
a  minimal  economic  effect  on  the  small 
entities  operating  in  this  area.  We 
anticipate  that  the  economic  impact  of 
lifting  the  quarantine,  though  positive, 
will  be  no  more  significant  than  was  the 
minimal  impact  of  its  imposition. 

Under  these  drciunstances.  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

ExecntiTe  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

PaperwiHrk  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etseq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultiu^  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Aathority:  7  U.S.C.  147a,  ISObb,  ISOdd. 
ISOee.  ISOff,  161. 162,  and  164-167;  7  CFR 
2.22.  2.80,  and  371.2(c). 

2.  In  §  301.78-3.  paragraph  (c).  the 
entry  for  California  is  amended  by 
removing  the  entry  for  Riveraide  and 
Orange  Counties. 

Done  in  Washington.  DC.  tliis  16th  day  of 
August  1999. 
Bobojr  R.  Aconl, 

Acting  Administrator,  Animal  and  Plant 
Healtii  Inspection  Service. 
[FR  Doc.  99-21753  Filed  8-20-99;  8:45  am] 
BHJJNQ  OOOE  341»-a«-U 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  98-110-1] 
RiN067»-AB11 

Importation  of  Oypsy  Moth  Host 
Material  From  Canada 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

summary:  We  are  esUblishing 
regulations  for  the  importation  into  the 
United  States  of  gypsy  moth  host 
materials  from  Canada  due  to 


infestations  of  gypsy  moth  in  the 
Provinces  of  British  Columbia.  New 
Brunswick.  Nova  Scotia.  Ontario,  and 
Quebec.  These  regulations  require  trees 
without  roots  (e.g..  Christmas  trees), 
trees  with  roots,  shrubs  with  roots  and 
persistent  woody  stems,  logs  and 

gulpwood  with  bark  attached,  outdoor 
ousehold  articles,  and  mobile  homes 
and  their  associated  equipment  to  meet 
specified  certification  or  destination 
requirements  if  they  are  intended  to  be 
moved  into  or  through  areas  of  the 
United  States  that  are  not  infested  with 
gypsy  moth.  This  action  is  necessary  on 
an  emergency  basis  to  prevent  the 
introduction  of  gypsy  moth  into 
noninfested  areas  of  the  United  States. 
DATES:  Interim  rule  effiactive  August  23. 
1999.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  22. 1999. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-110-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refar  to 
Docket  No.  98-110-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  conunent  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Coanne  O'Hem,  Operations  Officer, 
Domestic  and  Emergency  Programs, 
PPQ,  APHIS,  4700  River  Road  Unit  134. 
Riverdale.  MD  20737-1236.  (301)  734- 
8247;  or  e-mail: 
Coanne.E.O'Hemdusda.gov. 
SUPPLEMBfTARY  MFORMATION: 

Background 

The  gypsy  moth.  Lymantria  dispar 
(Linnaeus),  is  a  destructive  pest  of  forest 
and  shade  trees.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
regulated  the  interstate  movement  of 
gypsy  moth  host  materials  from  areas  of 
the  United  States  that  are  generally 
infested  with  gypsy  moth  through  its 
domestic  quarantine  notices  (see  7  CFR 
301.45  through  301.45-12),  but  had  not, 
imtil  now,  established  specific 
regulations  in  oiu*  foreign  quarantine 
notices  regarding  the  importation  into 
the  United  States  of  gypsy  moth  host 
materials  fit>m  foreign  countries. 

In  each  of  the  last  4  years,  Vancouver 
Island  in  the  Canadian  Province  of 
British  Columbia  has  experienced  an 
increase  in  the  number  of  gypsy  moths 
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trappecL  In  1998,  the  Environmental 
Appealf  Board  of  British  Columbia 
pieven|tbd  the  Canadian  Food  Inspection 
Agencyi(CFIA)  from  conducting  its 
aerial  Spraying  program  to  eradicate 
gypsy  laoth.  That  aerial  spraying 
progran^  was  replaced  by  ground 
treatm^tits  limited  to  certain  areas. 
Howe^W.  the  results  of  the  CFIA's  1998 
gypsy  n^oth  trapping  survey  show  that 
the  grojund  treatments  were  not  effective 
in  eradicating  gypsy  moth  from 
Vancouver  Island.  We  believe  that  it  is 
necessity  to  establish  regulations 
regarding  the  importation  of  gypsy  moth 
host  malterials  from  Canada  because  the 
establiwed  populations  of  gypsy  moth 
on  Vaii<iouver  Island  pose  a  risk  of 
introducing  gypsy  moth  into  the 
noninf^JBted  areas  of  the  western  United 

ar,  gypsy  moth  has  been 
lied  for  many  years  in  certain 
^the  Canadian  Provinces  of  New 
fck,  Nova  Scotia,  Ontario,  and 
Quebei.  Until  this  time,  however,  we 
have  npt  established  specific  regulations 
in  our  foreign  quarantine  notices 
regarding  the  importation  of  gypsy  moth 
host  materials  from  those  provinces. 
Ratheri  we  have  used  our  authority 
tmder  the  emergency  provisions  of  the 
Federal  Plant  Pest  Act  (7  U.S.C.  150dd) 
as  the  basis  for  the  actions  we  have 
taken  tp  prevent  the  introduction  of 
gypsy  t^oth  from  those  areas  into 
noninfe$ted  areas  of  the  United  States. 
The  im^rt  conditions  to  which  gypsy 
moth  qost  materials  from  these  infested 
areas  have  been  subjected  are  the  same 
as  the  importation  requirements  we 
believe  are  necessary  for  g3rpsy  moth 
host  materials  from  infested  areas  of 
Vancoi^yer  Island,  British  Columbia. 
This  iiraarim  rule  addresses  the  - 
importwion  of  gypsy  moth  host 
materials  from  the  infested  areas  of 
Ontariol  New  Brunswick,  Nova  Scotia, 
and  Qiiibec,  as  well  as  Vancouver 
Island.!  I 

Thenalfore,  we  are  establishing  a  new 
"Subpart— Gypsy  Moth  Host  Material 
from  Canada"  (§§  319.77-1  through 
319.77-1-5),  which  is  described  below,  in 
our  for^gn  quarantine  notices  in  7  CFR 
part  3  IS  to  provide  regulations  for  the 
importation  of  gypsy  moth  host 
materi^  from  Quiada. 

Definitions 

In  §  319.77-1,  we  define  the  terms 
used  in  the  subpart.  Five  of  the  terms 
defined]— A/iima/  and  Plant  Health 
Inspecppn  Service  (APHIS),  gypsy  moth, 
mobile^jiome,  outdoor  household 
articlei,  and  recreational  vehicles — are 
also  deiOned  in  our  domestic  gypsy 
moth  regulations  and  are  used  for  the 
same  pit  rposes  in  the  new  subpart. 


Three  other  terms — import  (imported, 
importation),  phytosanitary  certificate, 
and  United  States — are  not  applicable  to 
the  domestic  gypsy  moth  regulations 
and  have,  therefore,  been  drawn  from 
other  foreign  quarantine  regulations  in 
part  319. 

We  are  defining  certificate  of  origin 
as:  "A  document  issued  by  an  official 
authorized  by  the  national  government 
of  Canada  that  states  the  area  in  which 
a  regulated  article  was  produced  or 
grown  and  includes  any  other  required 
additional  declarations."  This  type  of 
document  is  already  issued  in  Canada 
for  the  movement  of  gypsy  moth  host 
materials  (i.e.,  regulated  articles) 
between  infested  and  noninfested  areas, 
and  will,  as  explained  below,  be 
required  for  regulated  articles  being 
imported  into  the  United  States  when 
those  articles  will  be  moved  into  or 
through  noninfested  areas  of  the  United 
States. 

Finally,  we  are  defining  four  terms 
that  are  used  in  §  319.77-4,  "Conditions 
for  the  importation  of  regulated 
articles,"  to  make  the  requirements  of 
that  section  clearer  and  dius  easier  to 
read  and  follow.  The  requirements  in 
§  319.77-4  for  importing  regulated 
articles  from  Canada  will  differ  based  on 
whether  the  regulated  articles  originated 
in  an  infested  or  noninfested  area  of 
Canada  and  whether  the  regulated 
articles  are  being  moved  into  or  through 
an  infested  or  noninfested  area  of  the 
United  States.  To  preclude  the  need  for 
repeated  references  to,  for  example,  "an 
area  of  the  United  States  known  to  be 
infested  with  gypsy  moth,  as  listed  in 
§  301.45-3  of  this  chapter,"  we  use  the- 
term  "U.S.  infested  area"  to  simplify  the 
reference.  The  other  terms  serve  a 
similar  purpose.  Specifically,  these  four 
definitions  are: 

•  Canadian  noninfested  area.  Any 
area  of  Canada  that  is  not  listed  as  a 
gypsy  moth  infested  area  in  §  319.77-3- 
of  this  subpart. 

•  Canadian  infested  area.  Any  area  of 
Canada  listed  as  a  gypsy  moth  infested 
area  in  §319.77-3  of  this  subpart. 

•  U.S.  noninfested  area.  Any  area  of 
the  United  States  that  is  not  listed  as  a 
gypsy  moth  generally  infested  area  in 

§  301.45-3  of  this  chapter. 

•  U.S.  infested  area.  Any  area  of  the 
United  States  listed  as  a  gypsy  moth 
generally  infested  area  in  §  301.45-3  of 
this  chapter. 

Regulated  Articles 

Section  319.77-2  lists  the  gypsy  moth 
host  materials  that  are  designated  as 
regulated  articles  in  order  to  prevent  the 
spread  of  gypsy  moth  bom  Canada  into 
noninfested  areas  of  the  United  States. 
Those  regulated  articles  may  be 


imported  into  the  United  States  from 
Canada  only  under  the  conditions 
described  in  §  319.77-4,  "Conditions  for 
the  importation  of  reeulated  articles." 

The  regulated  articles  listed  in 
§  319.77-2,  with  one  exception,  are  the 
same  as  the  ones  listed  in  the  domestic 
gypsy  moth  regulations.  The  regulated 
articles  under  our  domestic  gypsy  moth 
regulations  are:  Trees  without  roots 
(e.g.,  Christmas  trees),  unless 
greenhouse-grown  throughout  the  year; 
trees  with  roots,  unless  greenhouse- 
grown  throughout  the  year;  shrubs  with 
roots  and  persistent  woody  stems, 
unless  greenhouse-grown  throughout 
the  year;  logs;  pulpwood;  wood  chips; 
outdoor  household  articles;  mobile 
homes  and  their  associated  equipment; 
and  other  articles  determined  to  present 
a  high  risk  of  spreading  gypsy  moth. 
The  exception  to  this  list  that  appears  in 
§  319.77-2  is  a  specification  that  logs 
and  pulpwood  must  have  bark  attadied 
to  be  considered  regulated  articles.  We 
added  the  specification  "with  bark 
attached"  because  gypsy  moths  lay  their 
eggs  on  the  bark  of  trees.  Therefore,  we 
believe  that  removal  of  the  bark  from 
logs  and  pulpwood  greatly  reduces  the 
risk  of  introducing  gypsy  moth.  In  the 
near  future,  we  intend  to  propose  a 
similar  exception  for  logs  and  pulpwood 
without  bark  for  the  domestic  gypsy 
moth  regulations. 

These  regulated  articles  have  been 
identified  as  presenting  a  risk  of 
introducing  gypsy  moth  into 
noninfested  areas  when  they  are  moved 
from  infested  areas  without  inspection 
or  treatment. 

Gypsy  Moth  Infiested  Areas  in  Canada 

Section  319.77-3  lists  those  areas  of 
Canada  known  to  be  infested  with  gypsy 
moth.  The  descriptions  of  those  infested 
areas,  which  are  in  the  Provinces  of 
British  Columbia,  New  Bnmswick,  Nova 
Scotia,  Ontario,  and  Quebec,  were 
provided  to  APHIS  by  CFIA  and  are  set 
out  fully  in  §  319.77-3  in  the  rule 
portion  of  this  dociunent. 

Conditions  for  the  Importation  of 
Regulated  Articles 

Section  319.77-4  sets  out  the 
conditions  for  the  importation  of    ' 
regulated  articles  into  the  United  States 
bom  Canada.  These  conditions  focus  on 
regulated  articles  bom  Canada  that  are 
destined  for  a  noninfested  area  of  the 
United  States  or  that  will  be  moved 
through  a  noninfested  area  of  the  United 
States  en  route  to  their  destination. 
When  the  articles  are  from  a  Canadian 
infested  area,  we  require  that  they  be 
thoroughly  inspected  and  found  bee  of 
gypsy  moth  or  treated  for  gypsy  moth, 
and  that  the  action  taken  be 
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documented  on  a  Canadian 
phytosanitary  certificate.  Inspection  or 
treatment  is  also  required  under  our 
domestic  gypsy  moth  regulations:  both 
have  proven  to  be  effective  methods  of 
preventing  the  spread  of  gypsy  moth. 
When  the  articles  are  from  a  Canadian 
noninfested  area,  we  require  that  they 
be  accompanied  by  a  Canadian 
certificate  of  origin  to  confirm  that  they 
did  not  originate  in  a  gypsy  moth 
infested  area.  As  noted  previously,  this 
type  of  document  is  already  issued  in 
Canada  for  the  movement  of  gypsy  moth 
host  material  between  infiasted  and 
noninfested  areas  in  that  country.  When 
certain  regulated  articles  have  been 
greenhouse-grown  throughout  the  year 
or  when  regulated  articles  are  destined 
for  an  area  of  the  United  States  that  is 
infested  with  gypsy  moth  and  will  not 
be  moved  through  any  noninfested 
areas,  then  the  articles  may  be  imported 
into  the  United  States  without 
restriction  under  this  subpart.  (We  will 
be  able  to  determine  whether  an  article 
has  been  greenhouse-growm  because 
greenhouse-grown  products  fit>m 
Canada  are  subject  to  the  labeling 
requirements  in  7  CFR  319.37-4(c).)  The 
requirements  described  in  this 
paragraph  are  discussed  below  in  more 
detail. 

Trees  and  Shrubs 

Paragraph  (a)  of  §  319.77-4  addresses 
the  importation  of  trees  without  roots 
(e.g.,  Qiristmas  trees),  trees  with  roots, 
and  shrubs  with  roots  and  persistent 
woody  stems.  Trees  or  shrubs  that  have 
been  greenhouse-grown  throughout  the 
year,  and  thus  protected  bom  gypsy 
moth  infestation,  or  that  are  destined  for 
a  U.S.  infested  area  and  will  not  be 
moved  through  any  U.S.  noninfested 
areas,  may  be  imported  from  any  area  in 
Canada  without  restriction  under  the 
subpart. 

Trees  or  shrubs  originating  in  a 
Canadian  infested  area  that  are  to  be 
moved  into  or  through  a  U.S. 
noninfested  area  may  be  imported  if 
they  are  accompanied  by  an  officially 
endorsed  Canadian  phytosanitary 
certificate.  The  phytosanitary  certificate 
must  include  an  additional  declaration 
confirming  that  the  trees  or  shrubs  have 
been  inspected  and  found  bee  of  gypsy 
moth  or  that  they  have  been  treated  for 
gypsy  moth. 

Trees  or  shrubs  originating  in  a 
Canadian  noninfested  area  that  are  to  be 
moved  into  or  through  a  U.S. 
noninfested  area  may  be  imported  if 
they  are  accompanied  by  a  certificate  of 
origin  stating  that  they  were  produced 
in  an  area  of  Canada  where  gypsy  moth 
is  not  known  to  occur. 


Finally,  because  trees  and  shrubs  from 
Canada  that  are  capable  of  propagation 
may  also  be  subject  to  restrictions  under 
our  regulations  in  "Subpart — Nursery 
Stock,  Plants,  Roots,  Bulbs,  Seeds,  and 
Other  Plant  Products"  (7  CFR  319.37 
through  319.37-14),  §319.77-4(a) 
includes  a  footnote  informing  the  reader 
of  those  other  requirements. 

Logs  and  Pulpwood 

Paragraph  (b)  of  §  319.77-4  addresses 
logs  and  pulpwood  with  bark  attached. 
Logs  and  pulpwood  that  are  destined  for 
a  U.S.  infested  area  and  will  not  be 
moved  through  any  U.S.  noninfested 
areas  may  be  imported  fivmany  area  in 
Canada  without  restriction  under  the 
subpart. 

Logs  or  pulpwood  originating  in  a 
Canadian  infested  area  that  are  to  be 
moved  into  or  through  a  U.S. 
noninfested  area  must  meet  one  of  two 
requirements  for  importation:  (1)  They 
must  be  accompanied  by  an  officially 
endorsed  Canadian  phytosanitary 
certificate  that  includes  an  additional 
declaration  confirming  that  they  have 
been  inspected  and  foimd  free  of,  or 
treated  for,  gypsy  moth;  or  (2)  they  must 
be  moved  to  a  specified  U.S.  processing 
plant  or  mill  under  compliance 
agreement  with  APHIS  for  specified 
handling  or  processing  that  will  mitigate 
the  risk  of  gypsy  moth. 

Logs  or  pulpwood  originating  in  a 
Canadian  noninfested  area  that  are  to  be 
moved  into  or  through  a  U.S. 
noninfested  area  must  be  accompanied 
by  a  certificate  of  origin  stating  that  they 
were  produced  in  an  area  of  Canada 
where  gypsy  moth  is  not  known  to 
occur. 

Finally,  because  logs  bom  Canada  are 
also  subject  to  restrictions  under  our 
regulations  in  "Subpart — Logs,  Lumber, 
and  Other  Unmanufactiued  Wood 
Articles"  (7  CFR  319.40  through  319.40- 
11),  §  319.77-4(b)  includes  a  footnote 
informing  the  reader  of  those  other 
requirements. 

Outdoor  Household  Articles  and  Mobile 
Homes 

Paragraph  (c)  of  §  319.77-4  addresses 
the  importation  of  outdoor  household 
articles  and  mobile  homes  and  their 
associated  equipment.  Those  regulated 
articles  may  be  imported  without 
restriction  under  the  subpart  if  they  are 
being  moved  from  a  Canadian 
noninfested  area.  They  may  also  be 
imported  without  resuiction  under  the 
subpart  if  they  are  being  moved  from  a 
Canadian  infested  area,  are  destined  for 
a  U.S.  infested  area,  and  will  not  be 
moved  through  any  U.S.  noninfested 
areas. 


Outdoor  household  articles  and 
mobile  homes  and  their  associated 
equipment  that  are  being  moved  fit>m  a 
Canadian  infested  area  into  or  through 
a  U.S.  noninfested  area  must  be 
accompanied  by  a  statement,  signed  by 
their  owner,  that  they  have  been 
inspected  by  the  owner  and  found  free 
of  gypsy  moth.  This  signed  statement 
will  act  as  a  sigiul  to  U.S.  authorities  at 
the  United  States/Canada  border  that 
the  owner  is  aware  of  the  requirements, 
has  inspected  the  outdoor  household 
articles  or  mobile  home  and  its 
associated  equipment,  and  has  not 
found  gypsy  moth.  U.S.  authorities  at 
the  border  will  collect  these  signed 
statements.  However,  if  the  item  being 
imported  is  determined  to  be  high  risk 
(e.g..  an  older  mobile  home  that  has 
been  sitting  in  one  place  for  a  number 
of  years),  then  the  outdoor  household 
articles  or  mobile  home  and  its 
associated  equipment  may  be  re- 
inspected  by  U.S.  authorities  at  the 
border.  Requiring  pre^inspection  by  the 
owner  should  minimize  cases  where 
such  outdoor  hoiisehold  articles  or 
mobile  homes  and  their  associated 
eouipment  brought  to  the  border  are  not 
allowed  entry  into  the  United  States 
because  of  the  presence  of  gypsy  moth. 
The  domestic  gypsy  moth  regulations  do 
not  provide  for  owner  inspection  of 
mobile  homes;  however,  Uiis  rule  does 
allow  for  owner  inspection  of  mobile 
homes  entering  the  United  States  from 
Canada.  The  questions  asked  at  the 
border,  along  with  the  provision  for 
secondary  inspections  at  the  border,  are 
added  safeguards  used  to  complement 
the  self-inspection. 

Disposition  of  Regulated  Articles  Denied 
Entry 

Under  §  319.77-5,  any  article  that  is 
refused  importation  for  noncompliance 
with  the  regulations  must  be  promptly 
safeguarded  or  removed  bom  the  United 
States  to  prevent  the  article  bom 
introducing  gypsy  moth  into 
noninfested  areas  of  the  United  States. 
This  section  explains  that  when  such 
articles  are  not  promptly  safeguarded  or 
removed  from  the  United  States,  they 
may  be  seized,  destroyed,  or  otherwise 
disposed  of  by  APHIS  as  authorized  by 
section  10  of  the  Plant  Quarantine  Act 
(7  U.S.C  164a)  and  sections  105  and 
107  of  the  Federal  Plant  Pest  Act  (7 
U.S.C.  150dd  and  150ff). 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
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necessary  because  of  gypsy  moth 
outbreaks  in  western  Canada.  Further, 
gypsy  tnoths  will  soon  start  depositing 
their  hkg  masses  on  articles  routinely 
movedinto  the  United  States.  Thus, 
there  U  an  increased  possibility  that  the 
gypsy  moth  could  be  introduced  into 
nonin&sted  areas  of  the  United  States, 
wher^  It  could  cause  economic  losses 
due  tdjdefoliation  of  susceptible  forest 
and  sbkde  trees.  Although  we  could  use 
our  authority  imder  the  Federal  Plant 
Pest  Act  to  impose  import  conditions  at 
the  U.S./Canadian  bonder  for  regulated 
articles  firom  western  Canada  as  we  have 
been  dping  for  such  articles  from  eastern 
Canagi.  we  believe  that  promulgating 
regulations  at  this  time  will  provide  a 
much  more  effective  means  of 
preventing  the  introduction  of  gypsy 
moth  mto  noninfested  areas  of  the 
United  States. 

Beqaaise  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  ini^racticable  and  contrary  to  the 
public  interest  imder  these  conditions, 
we  fiiid  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  upon 
publii^tion  in  the  Federal  Register.  We 
will  cjiisider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  pii^blish  another  document  in  the 
Fedcml  Register.  The  document  will 
inclu^^  a  discussion  of  any  comments 
we  re0ive  and  any  amendments  we  are 
makiiii  to  the  rule  as  a  result  of  the 
ts. 

kve  Order  12866  and  Regulatory 
i^tyAct 

Thiklrule  has  been  reviewed  under 
Execittive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purpqaes  of  Executive  Order  12866  and, 


In  accordance  with  5  U.S.C.  603.  we 
have  prepared  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this 
interim  rule  on  small  entities.  The 
discussion  also  serves  as  our  cost- 
benefit  analysis  under  Executive  Order 
12866.  Based  on  the  information  we 
have,  there  is  no  basis  to  conclude  that 
this  rule  will  result  in  any  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  we 
do  not  ciirrently  have  all  of  the  data 
necessary  for  a  comprehensive  analysis 
of  the  economic  impacts  of  this  rule  on 
small  fflitities.  Therefore,  we  are  inviting 
comments  on  potential  economic 
impacts.  In  particular,  we  are  interested 
in  determining  the  nimiber  and  kind  of 
small  entities  that  may  incur  benefits  or 
costs  from  the  implementation  of  this 
rule. 

Under  the  Federal  Plant  Pest  Act  {7 
U.S.C.  150aa-150jj)  and  the  Plant 
Quarantine  Act  (7  U.S.C.  151-165  and 
167),  the  Secretary  of  Agriculture  is 
authorized  to  regulate  the  importation  of 
plants,  plant  products,  and  other  articles 
to  prevent  the  introduction  of  injurious 
plant  pests. 

This  rule  establishes  regulations  for 
the  importation  into  the  United  States  of 
gypsy  moth  host  materials  &t)m  Canada 
due  to  infestations  of  gypsy  moth  in  the 
Provinces  of  British  Columbia,  New 
Brunswick,  Nova  Scotia,  Ontario,  and 
Quebec.  These  regulations  require 
regulated  articles — trees  without  roots 
(e.g.,  Christmas  trees),  trees  with  roots, 
shrubs  with  roots  and  persistent  woody 
stems,  logs  and  pulpwood  with  bark 
attached,  outdoor  household  articles, 
and  mobile  homes  and  their  associated 
equipment — to  meet  certain  certification 


through  areas  of  the  United  States  that 
are  not  infested  with  gypsy  moth. 

The  United  States  engages  in  a  great 
deal  of  trade  in  live  trees,  live  plants, 
and  rough  wood.  In  1998,  the  United 
States  imported  approximately  $231 
million  worth  of  the  type  of  niusery 
products  covered  by  this  rule  and 
exported  approximately  $160  million 
worth  of  those  products.  In  that  same 
year,  U.S.  imports  of  rough  wood, 
including  logs,  pulpwood,  and  wood 
chips,  were  worth  approximately  $141 
million,  while  exports  were  worth 
approximately  $1.8  billion. 

Canada  is  the  major  soiuoe  for  U.S. 
imports  of  live  trees,  live  plants,  and 
rough  wood  covered  by  this  rule.  In 
1998,  Canada  accoimted  for  more  than 
80  percent  of  U.S.  imports  of  these  live 
trees  and  plants  and  for  nearly  90 
percent  of  U.S.  imports  of  this  rough 
wood.  The  Canadian  provinces  affected 
by  this  rule  change  account  for  the  vast 
majority  of  Canadian  exports  of  live 
trees,  live  plants,  and  rough  wood  to  the 
United  States,  as  shown  in  the  table 
below.  All  figures  in  the  table  are 
roimded  to  the  first  decimal  place. 
Therefore,  "0.0"  represents  imports 
valued  at  $50,000  or  less.  Also,  for 
certain  commodities,  slight 
discrepancies  exist  between  the  sum  of 
the  individual  province  columns  and 
the  "Total  for  Canada"  column  because 
of  differences  in  the  data  published  by 
Statistics  Canada  and  the  U.S. 
Department  of  Commerce.  It  is  also 
important  to  note  that  these  values 
represent  imports  from  each  province, 
whereas  the  infested  areas  are  smaller 
areas  contained  within  the  provinces. 
Thus,  the  values  listed  are 
conservatively  high  estimates  provided 
to  put  into  perspective  the  volume  of 
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Given  the  destnictive  potential  of 
gypsy  moth,  as  well  as  the  vast  forest ' 
resoiuces  in  the  United  States,  it  is 
likely  that  the  further  spread  of  that  pest 
in  the  United  States  as  a  result  of  the 
unrestricted  movement  of  gypsy  moth 
host  material  from  infested  areas  in 
Canada  would  have  a  negative  impact 
on  the  noninfosted  areas  of  the  United 
States.  The  impacts  that  are  likely  as 
gypsy  moth  spreads  into  new  areas 
include  growth  loss  in  timber;  fewer 
visitors  and  loss  of  revenues  in 
recreation  areas:  costs  of  increased 
-  Federal,  State,  and  local  government 
control  activities  against  gypsy  moth; 
and  costs  to  landowners. 

Over  the  last  5  years,  APHIS  alone  has 
spent  more  than  $30  million  on  gypsy 
moth  control,  eradication,  regulatory, 
and  survey  activities.  In  fiscal  year 
1998.  State  and  local  government 
agencies  in  Oregon,  Utah,  and 
Washingtoiv  which  are  noninfested 
States,  spent  more  than  $1  million  to 
eradicate  gypsy  moth  infestations  to 
prevent  this  pest  from  becoming 
established  in  those  States. 

Entities  Aflected 

As  a  result  of  this  rule,  trees  without 
roots  (e.g.,  Christmas  trees),  trees  with 
roots,  and  shrubs  with  roots  and 
persistent  woody  stems  (imless 
greenhouse-grown  throughout  the  year) 
that  are  being  moved  bom  a  Canadian 
infested  area  into  or  through  a  U.S.     , 
noninfested  area  will  have  to  be 
accompanied  by  a  Canadian 
phytosanitary  certificate  that  includes 
an  additional  declaration  confirming 
that  the  trees  or  shrubs  have  been 
inspected  and  found  free  of  gypsy  moth 
or  treated  in  accordance  with  die 
regulations.  If  the  trees  or  shrubs  are 
b^ng  moved  bom  a  Canadian 
noninfested  area  into  or  through  a  U.S. 
noninfested  area,  they  must  be 
accompanied  by  a  Canadian  certificate 
of  origin  stating  where  the  trees  were 
produced  in  Canada.  The  rule  also 
requires  that  logs  and  pulpwood  with 
bark  attached  that  are  being  moved  from 
a  Canadian  infested  area  into  or  through 
a  U.S.  noninfested  area  must  be:  (1) 
Accompanied  by  a  Canadian 
phytosanitary  certificate  that  includes 
an  additional  declaration  confirming 
that  the  logs  and  pulpwood  have  been 
inspected  and  found  free  of  gypsy  moth 
or  have  been  treated,  or  (2)  destined  for 


a  specified  U.S.  processing  plant  or  mill 
that  is  under  a  compliance  agreement 
with  APHIS  for  specified  handling  or 
processing. 

Therefore,  this  rule  will  affect  entities 
engaged  in  the  international  movement 
of  regulated  articles  &t>m  Canada  into 
the  United  States.  The  restrictions  will 
primarily  affect  those  entities  that  move 
trees  without  roots  (e.g.,  Christmas 
trees),  trees  Mdth  roots,  shrubs  with 
roots  and  persistent  woody  stems,  logs 
and  pulpwood  with  bark  attached, 
outdoor  household  articles,  and  mobile 
homes  and  their  associated  equipment 
from  Canadian  infested  areas  into  or 
through  U.S.  noninfested  areas. 
However,  because  of  this  rule's 
certificate  of  origin  requirement,  entities 
moving  regulated  articles  into  or 
through  U.S.  noninfested  areas  bom 
noninfested  areas  of  Canada  will  also  be 
afiiected  to  a  limited  extent. 

This  rule  will  require  the  issuance  of 
some  new  phytosanitary  certificates,  but 
we  expect  that  it  will  be  a  relatively 
small  number.  This  is  because  all  trees 
with  roots  and  shrubs  with  roots  and 
persistent  woody  stems  imported  fit>m 
Canada  into  the  United  States  are 
already  required  to  obtain  a  Canadian 
phytosanitary  certificate  under  the 
regulations  at  7  CFR  319.37.  This  rule 
would  simply  require  an  additional 
declaration  to  that  certificate,  not  a  new 
certificate,  for  those  products  moving 
from  a  Canadian  infested  area  to  a  U.S. 
noninfested  area.  Likewise,  trees 
without  roots  (e.g.,  Christmas  trees),  logs 
with  bark  attached,  and  pulpwood  with 
bark  attached  that  ^  imported  bom 
Canadian  infested  areas  would  not  need 
a  phytosanitary  certificate  if  they  are 
either:  (1)  imported  from  a  Canadian 
noninfested  area  to  a  U.S.  noninfested 
area;  (2)  imported  from  a  Canadian 
noninfested  area  to  a  U.S.  infested  area; 
(3)  imported  from  a  Canadian  infested 
area  to  a  U.S.  infested  area;  or  (4) 
imported  bom  any  area  of  Canada  to  a 
specified  U.S.  processing  plant  or  mill 
under  compliance  agreement  with 
APHIS  for  specified  handling  or 
processing.  The  only  commodities  that 
would  need  a  new  Canadian 
phytosanitary  certificate  under  the 
provisions  of  this  rule  are  trees  without 
roots,  logs  with  bark  attached,  and 
pulpwood  with  bark  attached  from  a 
Canadian  infested  area  to  a  U.S.  * 

noninfested  area  that  are  not  destined 


for  a  specified  U.S.  prm»ssing  plant  or 
mill  under  compliance  agreement  with 
APHIS  for  specified  hanming  or 
processing. 

This  rule  will  also  require  the 
issuance  of  certificates  of  origin.  The 
certificate  of  origin  is  a  new  requirement 
for  regulated  articles  moving  fit>m 
Canadian  noninfested  areas  to  U.S. 
noninfested  areas.  The  certificate  of 
origin  will  state  where  the  articles  were 
produced. 

The  information  we  have  concerning 
the  costs  of  Canadian  phytosanit&ry 
certificates  is  for  greenhouse  products. 
Canadian  phytosanitary  certificates  for 
greenhouse  products  require  processing 
time,  in  addition  to  an  inspection  cost 
of  $15  to  $30,  and  a  $5  fee  per  shipment 
(shown  in  Canadian  dollars;  these 
amounts  are  equivalent  to  $10,  $20,  and 
$3.26,  respectively,  in  U.S.  dollars).  We 
expect  phytosanitary  certificates  issued 
for  the  products  affected  by  this  rule  to 
have  similar  costs  and  certificates  of 
origin  to  cost  less.  We  estimate  that,  as 
a  result  of  this  rule,  100  shipments  per 
year  will  require  Canadian 
phytosanitary  certificates,  and  100 
shipments  per  year  will  require 
certificates  of  origin.  That  would  result 
in  total  inspection  costs  averaging 
approximately  $2,326  (U.S.  dollars)  per 
year  for  phytosanitary  certificates,  and, 
'  as  stated  above,  certificates  of  origin 
would  likely  cost  less  than  that  amount. 
Therefore,  we  expect  that  a  total  of  less 
than  $4,650  (U.S.  dollars)  would l)e 
spent  in  inspection  costs  as  a  result  of 
obtaining  new  Canadian  phytosanitary 
certificates  and  certificates  of  origin  for 
the  products  affected  by  this  rule. 
However,  we  do  not  have  information 
on  the  nvunber  and  size  of  entities  in 
Canada  and  the  United  States  that  will 
be  affected  by  this  rule. 

This  rule  also  requires  individual  and 
commercial  movers  of  outdoor 
household  articles,  including 
recreational  vehicles,  and  mobile  homes 
and  their  associated  equipment  moving 
bom  infested  areas  of  Canada  into 
noninfested  areas  of  the  United  States  to 
provide  a  statement  signed  by  the  ow^er 
that  the  articles  have  been  inspected 
and  found  free  of  gypsy  moth.  The  use 
of  self-inspections  should  minimize  the 
costs  associated  with  the  importation  of 
these  items.  Most  individual      > 
homeowners  who  reside  in  areas  of  the 
United  States  quarantined  because  of 
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gypsy  D  loth  and  who  move  their  own 
article^  currently  choose  to  self-insp>ect 
and  is^ue  the  signed  statement  for  the 
movei^isnt  of  their  outdoor  household 
article^i  This  process  takes  a  few 
minutes  for  each  item  and  involves  no 
monetfi^  cost  unless  treatment  is 
necessftry.  For  commercial  movers,  self- 
issuing  documents  could  help  avoid  the 
costs  ot  delays,  but  could  still  result  in 
costs  associated  with  time,  salary,  and 
recordJoeeping  for  the  self-inspections. 

Whc|4  inspection  reveals  the  presence 
of  gypsy  moth,  the  individual  in 
possesaon  of  the  infested  articles  must 
either  retimi  the  articles  to  their  place 
of  origin,  treat  them,  or  destroy  them. 
Loadsqf  trees  without  roots  (e.g., 
Christmas  trees),  trees  with  roots,  shrubs 
with  robts  and  persistent  woody  stems, 
or  logsi  >vould  \x  an  expensive  loss  if 
destroyed,  which  would  ocau*  if  the 
shipp€|i|  decided  against  the  alternatives 
(i.e.,  ratum  to  Canada  or  treatment). 
Fiunig^on  is  one  treatment  alternative, 
but  anplher — manually  spraying 
caterpillars  and  scraping  egg  masses — ^is 
a  less  costly  treatment  alternative.  Either 
treatment  is  usually  done  by  quaUfied, 
certified  applicators.  In  applications  in 
the  Uqited  States,  fumigation  costs 
average!  between  $100  to  $150  per 
shipm$tit.  Manual  treatment  would  be 
considiarably  less  expensive.  We  do  not 
know  at  the  current  time  how  many 
entities  will  be  affected  by  these 
treatmept  requirements. 

Oth0^  costs  of  implementing  this  rule 
involvej  border  crossings.  This  rule  will 
add  tiil^  to  border  crossings  because  it 
will  bq  beoessary  to  ascertain  whether  a 
recrealiibnal  vehicle  or  mobile  home  is 
coming  from  an  area  of  Canada  known 
to  be  imested  with  gypsy  moth  or  an 
area  tw  of  gjqpsy  moth.  There  is  no  data 
on  the  number  of  reareational  vehicles 
and  mobile  homes  crossing  the  border 
from  Vibtoria,  British  Columbia,  or  from 
other  infested  areas  of  Canada.  When 
primaify  Customs  Service  and 
Immigration  and  Naturalization  Service 
inspectors  question  the  origin  of  all 
recreatii0nal  vehicles  and  mobile  homes 
crossing  into  the  United  States  and 
distribute  information  on  gypsy  moth  to 
their  oMmers,  only  a  few  seconds  will  be 
added  tb  each  border  crossing.  However, 
with  potentially  several  thousand  daily 
crossiiigs  of  recreational  vehicles  from 
all  area!  of  Canada  at  peak  times,  this 
added  jtune  could  result  in  some  delays. 
Some  M  the  recreational  vehicles  and 
mobilci  pomes  originating  in  Canadian 
infeste^  areas,  as  well  as  those  owners 
who  ail^  imsure  of  origin  and  others  at 
the  disldretion  of  the  primary  inspectors, 
will  be  $ent  to  secondary  inspection, 
where  APHIS  inspectors  will  ensiue 
that  owners  understand  the  need  to 


inspect  their  recreational  vehicles  and 
mobile  homes  for  the  presence  of  gypsy 
moth.  Depending  on  the  nimiber  of 
recreational  vehicles  and  mobile  homes 
sent  to  secondary  inspections,  there  may 
be  a  need  for  additional  staff  at  border 
crossings. 

The  inspection  and  certification 
requirements  of  this  rule  are  expected  to 
cause  a  slight  increase  in  the  costs  of 
business  for  a  limited  number  of 
affected  entities,  but  the  overall  impact 
on  price  and  competitiveness  is 
expected  to  be  relatively  insignificant. 
Additionally,  we  believe  that  any 
increase  in  costs  experienced  by  entities 
under  this  rule  change  will  be  very 
small  when  compared  to  the  benefits. 
The  benefits  of  this  rule  include  avoided 
Federal,  State,  and  local  government 
costs  and  avoided  damages  to  forest    - 
resoiut:es  resulting  from  a  widespread 
gypsy  moth  outbreak  in  noninfested 
areas  of  the  United  States. 

Alternatives  Considered 

The  alternative  to  this  rule  that  we 
considered  was  to  make  no  changes  in 
the  regulations,  instead  relying  on 
border  inspections  and  the  Canadian 
gypsy  moth  program  to  prevent  the 
entry  of  gypsy  moth  into  noninfested 
areas  of  the  United  States  from  infested 
areas  of  Canada.  We  rejected  this 
alternative  after  determining  that  these 
measiues  would  likely  prove  to  be  an 
inadequate  response  to  the  risk  posed  by 
gypsy  moth  host  material  entering  the 
United  States  from  Canada. 

The  chan^  to  the  regulations  will     " 
result  in  new  information  collection  or 
recordkeeping  requirements,  as 
described  below  imder  the  heading 
"Paperwoii:  Reduction  Act" 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  interim 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB). 
OMB  has  assigned  control  niunber 
0579-0142  to  the  information  collection 
and  recordkeeping  requirements. 
However,  a  request  for  a  3-year  approval 
of  the  information  collection  and 


recordkeeping  requirements  has  been 
submitted  to  OMB. 

Please  send  written  comments  on  the 
3-year  approval  request  to  the  following 
addresses:  (1)  Docket  No.  98-110-1. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  suite  3C03. 4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  and  (2)  Clearance  Officer.  OQO. 
USDA.  room  404-W.  14th  Street  and 
Independence  Avenue  SW.. 
Washington.  IX  20250.  Please  state  that 
your  comments  refer  to  Docket  No.  98- 
110-1  and  send  them  within  60  days  of 
publication  of  this  rule. 

This  interim  rule  establishes 
regulations  for  the  importation  into  the 
United  States  of  gypsy  moth  host 
materials  from  Canada  due  to 
infestations  of  gypsy  moth  in  the 
Provinces  of  British  Columbia.  New 
Brunswick.  Nova  Scotia,  Ontario,  and 
Quebec.  These  regulations  require  trees 
without  roots  (e.g.,  Christmas  trees), 
trees  with  roots,  shrubs  with  roots  and 
persistent  woody  stems,  logs  and 
pulpwood  with  bark  attached,  outdoor 
household  articles,  and  mobile  homes 
and  their  associated  equipment  to  meet 
specified  certification  or  destination 
requirements  if  they  are  intended  to  be 
moved  into  or  through  areas  of  the 
United  States  that  are  not  infested  with 
gypsy  moth. 

This  interim  rule  is  designed  to 
prevent  the  introduction  of  gypsy  moth 
into  the  United  States  from  Canada  by 
placing  certain  inspection  and 
documentation  requirements  on  gypsy 
moth  host  materials  (i.e..  regulated 
articles)  bom  Canada.  These  regulated 
articles  are:  Trees  without  roots  (e.g.. 
Christmas  trees),  trees  with  roots,  shrubs 
with  roots  and  persistent  woody  stems, 
logs  and  pulpwood  with  bark  attached, 
outdoor  household  articles,  and  mobile 
homes  and  their  associated  equipment 
Under  this  interim  rule,  phytosanitary 
certificates,  certificates  of  origin,  or 
signed  homeowner  statements  will  be 
required  for  some  of  these  regulated 
articles,  depending  on  their  place  of 
origin  in  Canada  and  their  destination 
in  the  United  States.  We  are  asking 
OMB  to  approve  these  information  ' 
collections  in  connection  with  our 
efforts  to  ensure  that  regulated  articles 
imported  from  Canada  do  not  introduce 
gypsy  moth  into  noninfiested  areas  of  the 
United  States. 

We  are  soliciting  comments  fit}m  the 
public  (as  well  as  affected  agencies) 
concerning  this  information  collection 
activity.  We  need  this  outside  input  to 
help  us: 

(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  functions. 
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including  whether  the  infonnation  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  die 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;-  and 

(4)  Minimize  the  burden  of  the 
information  coUection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collecticm  of  information 
is  estimated  to  avers^e  .03489  hours  per 
response. 

Respondents:  Canadian  plant  health 
authorities;  growers,  exporters,  shippers 
of  Christmas  trees,  shrubs,  logs, 
pulpwood,  and  other  articles  £rom 
Canada;  and  private  individuals 
entering  the  United  States  with  mobile 
homes  or  outdoor  household  articles. 

Estimated  aimual  number  of 
respondents:  2.120. 

Estimated  annual  number  of 
responses  per  respondent:  1.047. 

Estimated  armual  number  of 
responses:  2.220. 

Estimated  total  aimual  burden  on 
respondents:  77  hours. 

Copies  of  this  information  collection 
can  be  obtained  from:  Qearance  OfBcer. 
OaO,  USDA.  room  404-W.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC  20250. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Cofiiee,  Cotton,  Fruits,  Honey, 
Imports,  Niusery  stock,  Plant  diseases 
and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  we  are  amending  ?  CFR 
part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Antliority:  7  U.S.C  ISOdd,  ISOee.  ISOff. 
151-167, 450. 2803,  and  2809;  21  U.S.C  136 
and  136a;  7  CFR  2.22, 2.80,  and  371.2(c). 

2.  In  Subpart— Nursery  Stock,  Plants, 
Roots,  Bulbs.  Seeds,  and  Other  Plant 
Products.  §  319.37-5  is  amended  by 
adding  a  new  paragraph  (p)  to  read  as 
followrs: 

%  9iy7^   SpedW  loralqn  Inspection  and 
osflMciMon  leQuiranMnts. 


(p)  In  addition  to  meeting  the 
requirements  of  this  subpart,  any  trees 
with  roots  and  any  shrubs  with  roots 
and  persistent  woiody  stems,  imless 
greenhouse-^rown  throughout  the  year, 
that  are  imported  from  Canada  will  be 
subject  to  the  inspection  and 
certification  requirements  for  gypsy 
moth  in  §  319.77-4  of  this  part. 

3.  In  Subpart — Logs,  Lumber,  and 
Other  Unmanufactured  Wood  Articles, 
§  319.40-2  is  amended  by  adding  a  new 
paragraph  (f)  to  read  as  follows: 

1319.40-2    General  prohibitions  and 
raelricdons;  reiallon  to  other  raguiatlons. 

*        •        •        •        • 

(f)  In  addition  to  meeting  the 
requirements  of  this  subpart,  logs  and 
pulpwood  with  bark  attached  imported 
from  Canada  are  subject  to  the 
inspection  and  certification 
requirements  for  gypsy  moth  in 
§319.77-4  of  this  part. 

4.  Subpart — Gypsy  Moth  Host 
Material  from  Cimada  is  added  to  read 
as  follows: 

Subpart— Gyp«y  Moth  Hoat  Matarial 
fromCanada 

319.77-1    Definitions. 
319.77-2    Regulated  articles. 
319.77-3    Gypsy  moth  infasted  areas  in 

319.77-4    Conditions  for  the  importation  of 

regulated  articles. 
319.77-5    Disposition  of  regulated  articles 

denied  entry. 

Subpart— Gypay  Moth  Hpat  Matarial 
fromCanada 

1319.77-1    Definitiona. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  U.S. 
Department  of  Agriculture. 

Canadian  infested  area.  Any  area  of 
Canada  listed  as  a  gypsy  moth  infested 
area  in  §  319.77-3  of  this  subpart. 

Canadian  noninfested  area.  Any  area 
of  Canada  that  is  not  listed  as  a  gypsy 
moth  infested  area  in  §  319.77-3  of  tlus 
subpart 

Certificate  of  origin.  A  document 
issued  by  an  ofBcial  authorized  by  the 
national  government  of  Canada  that 
states  the  area  in  which  a  regulated 
article  was  produced  or  grown  and 
includes  any  other  required  additional 
declarations. 

Gypsy  moth.  The  insect  known  as  the 
gypsy  moth,  Lymantria  dispar 
(Lhmaeus),  in  any  stage  of  development. 

Import  (imported,  imputation).  To 
bring  or  move  into  the  territorial  limits 
of  the  United  States. 

Mobile  home.  Any  vehicle,  other  than 
a  recreational  vehide,  designed  to  serve. 


when  parked,  as  a  dwelling  or  place  of 
business. 

Outdoor  household  articles.  Articles 
associated  with  a  household  that  are 
generally  kept  or  used  outside  the  home. 
Examples  of  outdoor  household  articles 
are  awnings,  barbeque  grills,  bicycles, 
boats,  dog  houses,  firewood,  garden 
tools,  hiuling  trailers,  outdoor  fumitiu« 
and  toys,  recreational  vehicles  and  their 
associated  equipment,  and  tents. 

Phytosanitary  certificate.  A  document 
issued  by  an  official  authorized  by  the 
national  government  of  Canada  that 
contains  a  description  of  the  regulated 
article  intended  for  importation  into  the 
United  States  and  that  certifies  that  the 
article  has  been  thoroughly  inspected  or 
treated,  is  believed  to  be  firee  from  plant 
pests,  and  is  otherwise  believed  to  be 
eligible  for  importation  pursuant  to  the 
current  phytosanitary  laws  and 
regulations  of  the  United  States.  A 
phytosanitary  certificate  must  be 
addressed  to  the  Animal  and  Plant 
Health  Inspection  Service  and  may  be 
issued  no  more  than  14  days  prior  to  the 
shipment  of  the  regulated  article. 

Recreational  vehicles.  Vehicles, 
including  pickup  truck  campers,  one- 
piece  motor  homes,  and  travel  trailers, 
designed  to  serve  as  temporary  places  of 
dwelling. 

United  States.  All  of  the  States  of  the 
United  States,  the  District  of  Columbia. 
Guam,  the  Northern  Mariana  Islands, 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  and  all  other  territories 
and  possessions  of  the  United  States. 

U.S.  infested  area.  Any  area  of  the 
United  States  listed  as  a  gypsy  moth 
generally  infested  area  in  §  301.45-3  of 
this  chapter. 

U.S.  noninfested  area.  Any  area  of  the 
United  States  that  is  not  listed  as  a 
gypsy  moth  generally  infested  area  in 
§  301.45-3  of  this  chapter. 

§319.77-8    RegulalMlartieies. 

In  order  to  prevent  the  spread  of 
gypsy  moth  £rom  Canada  into 
noninfested  areas  of  the  United  States, 
the  gypsy  moth  host  materials  listed  in 
paragraphs  (a)  through  (g)  of  this  section 
are  designated  as  regulated  articles. 
Regulateid  articles  may  be  imported  into 
the  United  States  from  Canada  only 
under  the  conditions  described  in 
§  319.77-4  of  this  subpart. 

(a)  Trees  without  roots  (e.g., 
Christmas  trees),  imless  they  were 
greenhouse-groMm  throughout  the  year; 

(b)  Trees  with  roots,  unless  they  were 
greenhouse-^rown  thmughout  the  year; 

(c)  Shrubs  with  roots  and  persistent 
woody  stems,  tmless  they  were 
greenhouse-grown  throughout  the  year; 

(d)  Lcms  with  bark  att^ed; 

(e)  Pulpwood  with  baric  attached; 


Haut-Hchel 
Le  Hai  i  -Sai 
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(f)  Qf  tdoor  household  articles;  and 
{g)  Mobile  homes  and  their  associated 
equipment. 

§  319.7b|-3    Qypsy  moth  infested  areas  In 

Thellollowing  areas  in  Canada  are 
know^lto  be  infested  with  gypsy  moth: 

(a)  Province  of  British  Columbia.  That 
portion  of  Vancouver  Island,  in  the 
areas  m  Victoria  and  Nanaimo,  that 
includes  the  following  Land  Districts: 
Comiaken,  Cowichan,  Esquimalt, 
Goldsti^eam,  Helmecken,  Highlands, 
Lake,  ^alahat,  Metchosin,  North 
Saani(^,  Otter,  Quamichaan,  Sahatlam, 
Seym6tur,Shawnigan,  Somenos,  Sooke, 
Southjlkaanich,  and  Victoria. 

(b)  province  of  New  Brunswick.  That 
portion  of  the  Province  of  New 
Brunswick  that  includes  the  following 
counties:  Charlotte,  Kings,  Queens, 
Sunbuty,  and  York. 

(c)  Province  of  Nova  Scotia.  That 
portio^  of  this  Province  of  Nova  Scotia 
that  includes  the  following  counties: 
Annapolis,  Digby,  Halifax,  Hants,  Kings, 
Lunenberg,  Queens,  Shelbiune,  and 
Yarmouth. 

(d)  ffovince  of  Ontario.  That  portion 
of  the  Province  of  Ontario  that  includes 
the  Districts  of  Algoma,  Maritoulin, 
Nipisaiiigt  and  Sudbury  and  the 
followi|(ig  counties  and  regional 
mimioibalities:  Brant,  Bruce, 
DuffeijinJ^urham,  Elgin,  Essex, 
Front^i^ac,  Grey,  Haldimand-Norfolk. 
Halibtirton,  Halton,Hamilton- 
Went4rprth.  Hastings,  Huron,  Kent, 
Lambtion.  Lanark,  Leeds- 
Granvtile.Lennox-Addington, 
Middli96ex,  Muskoka,  Niagara, 
Northumberland,  Ottawa-Carleton, 
Oxford,  Parry  Sound,  Peel,  Perth, 
Peterborough,  Prescott-RussellJ*rince 
Edwaijd.  Renfrew,  Simcoe,  Stormont- 
Dund9$-Glengarry,  Victoria, 
Waterl0o,Wellington,  and  York. 

(e)  Ptovince  ofC^ebec.  That  portion 
of  the  Province  of  Quebec  that  includes 
the  following  regional  municipalities: 
Acton,  Antoine-Labelle,Argenteuil, 
Arthabaska,  Asbestos,  Beauce-Sartigan, 
BeauhBmois-Salaberry,Becancour, 
Bellecpasse,  Brome-Missisquoi, 
Champlain,  Coaticook, 
ConuxjtpiauteUrbaine  de  Montreale, 
ComnitMiaute  Urbaine  de  L'Outaouais, 
Communaute  Urbaine  deQuebec, 
D'Autrsy,  Desjardins,  £)eux-Montages, 
Drummond.  Francheville, 
JoliettSiL'Amiante,  L'Assomption, 
LTrablp,  Llle-D'Ofleans,  Lajemmerais, 
Laval,  LaNouvelle-Beauce,  La  Riviere- 
Du-Ndm,  La  Vallee-De-La-Gatineau,  La 
Valleef-pii-Richelieu,  Le  Bas-Richelieu, 
Le  Ceiitre-De-La-Mauricie,  Le  Granit,  Le 
Haut-kichelieu,  Le  Haut-Saint-Francois, 
Le  Haut-Saint-Laurent,  Le  Haute- 


Yamaska,  LeVal-Saint-Francois,  Les 
Chutes-De-La-Chaudire,  Les  Collines- 
De-L'Outaouais,Les  Etchemins,  Les 
Jardins-De-Napierville,  Les  Laurentides, 
Les  Maskoutains,Les  Moulins,  Les  Pays- 
D'En-Haut,  Lotbinere,  Maskinonge, 
Matawinie,Mamphremagog,  Mirabel, 
Montcalm,  Montmagny,  Nicolet- 
Yamaska,  Papineau,Pontiac,  Portneuf, 
Robert-Cliche,  Roussillon,  Rouville, 
Sherbrooke,Therese-De-Blainville,  tuid 
Vaudreuil-Soulanges. 

§  31 9.77-4    Conditions  for  the  Importation 
of  regulated  articles. 

(a)  Trees  and  shrubs.'^  Trees  without 
roots  (e.g.,  Christmas  trees),  trees  with 
roots,  and  shrubs  vn\h  roots  and 
persistent  woody  stems  may  be 
imported  into  the  United  States  from 
any  area  of  Canada  without  restriction 
under  this  sub(>art  if  they: 

(i)  Were  greenhouse-grown 
throughout  the  year;  or 

(ii)  Are  destined  for  a  U.S.  infested 
area  and  will  not  be  moved  through  any 
U.S.  noninfested  areas. 

(2)  Trees  without  roots  (e.g.. 
Christmas  trees),  trees  with  roots,  and 
shrubs  with  roots  and  persistent  woody 
stems  that  are  destined  for  a  U.S. 
noninfested  area  or  will  be  moved 
through  a  U.S.  noninfested  area  may  be 
imported  into  the  United  States  from 
Canada  only  imder  the  following 
conditions: 

(i)  If  the  trees  or  shrubs  originated  in 
a  Canadian  infested  area,  they  must  be 
accompanied  by  an  officially  endorsed 
Canadian  phytosanitary  certificate  that 
includes  an  additional  declaration 
confirming  that  the  trees  or  shrubs  have 
been  inspected  and  found  free  of  gypsy 
moth  or  that  the  trees  or  shrubs  have 
been  treated  for  gypsy  moth  in 
accordance  with  die  PlantProtection  and 
Quarantine  Treatment  Manual,  which  is 
incorporated  by  reference  at  §  300.1  of 
this  chapter. 

(ii)  If  the  trees  or  shrubs  originated  in 
a  Canadian  noninfested  area,  they  must 
be  accompanied  by  a  certificate  of  origin 
stating  that  they  were  produced  in  an 
area  of  Canada  where  gypsy  moth  is  not 
known  to  occiir. 

(b)  Logs  and  pulpwood  with  bark 
attached.^  (1)  Logs  or  pulpwood  with 
bark  attached  that  are  destined  for  a  U.S. 
infested  area  and  that  will  not  be  moved 
through  any  U.S.  noninfested  area  may 


1  Trees  and  shrubs  from  Canada  that  are  capable 
of  propagation  may  be  subject  to  additional 
restrictions  under  "Subpart — Nursery  Stock.  Plants, 
Roots,  Bulbs,  Seeds,  and  Other  Plant  Products" 

(S$  319.37  through  319.37-14  of  this  part). 

2  Logs  from  Canada  are  also  subject  to  restrictins 
under  "Subpart — Logs,  Lumber,  and  Other 
Unmanufactured  Wood  Articles"  (§5  319.40 
through  319.40-11  of  this  part). 


be  imported  from  any  area  of  Canada 
without  restriction  under  this  subpart. 

(2)  Logs  or  pulpwood  with  bark 
attached  that  are  destined  for  a  U.S. 
noninfested  area  or  will  be  moved 
through  a  U.S.  noninfested  area  may  be 
imported  into  the  United  States  from 
Canada  only  under  the  following 
conditions: 

(i)  If  the  logs  or  pulpwood  originated 
in  a  Canadian  infested  area,  they  must 
be  either: 

(A)  Accompanied  by  an  officially 
endorsed  Canadian  phytosanitary 
certificate  that  includes  an  additional 
declaration  confirming  that  they  have 
been  inspected  and  found  free  of  gypsy 
moth  or  that  they  have  been  treated  for 
gypsy  moth  in  accordance  with  the 
Plant  Protection  and  Quarantine 
TreatmentManuaL  which  is 
incorporated  by  reference  at  §  300.1  of 
this  chapter;  or 

(B)  Destined  for  a  specified  U.S. 
processing  plant  or  mill  under 
compliance  agreement  with  the  Animal 
and  Plant  Health  Inspection  Service  for 
specified  handling  or  processing. 

(ii)  If  the  logs  or  pulpwood  originated 
in  a  Canadian  noninfested  area,  they 
must  be  accompanied  by  a  certificate  of 
origin  stating  that  they  were  produced 
in  an  area  of  Canada  where  gypsy  moth 
is  not  known  to  occur. 

(c)  Outdoor  household  articles  and 
mobile  homes  and  their  associated 
equipment.  (1)  Outdoor  household 
articles  and  mobile  homes  and  their 
associated  equipment  that  are  destined 
for  a  U.S.  infested  area  and  urill  not  be 
moved  through  any  U.S.  noninfested 
areas  may  be  imported  from  any  area  in 
Canada  without  restriction  under  this 
subpart. 

(2)  Outdoor  household  articles  and 
mobile  homes  and  their  associated 
equipment  that  are  being  moved  fi*om  a 
Canadian  noninfested  area  may  be 
imported  into  any  area  of  the  United 
States  without  restriction  under  this 
subpart. 

(3)  Outdoor  household  articles  and 
mobile  homes  and  thefr  associated 
equipment  that  are  being  moved  from  a 
Canadian  infested  area  into  a  U.S. 
noninfested  area,  or  that  will  be  moved 
through  a  U.S.  noninfested  area,  may  be 
imported  into  the  United  States  only  if 
they  are  accompanied  by  a  statement, 
signed  by  their  owner,  stating  that  they 
have  been  inspected  and  foimd  bee  of 
gypsy  moth. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0142} 

§319.77-6    Disposition  of  ragulatsd 
articles  denied  entry. 

Any  regulated  article  that  is  denied 
entry  into  the  United  States  because  it 
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does  not  meet  the  requirements  of  this 
subpart  must  be  promptly  safeguarded 
or  removed  firom  the  United  States.  If 
the  article  is  not  promptly  safeguarded 
or  removed  from  the  United  States,  it 
may  be  seized,  destroyed,  or  otherwise 
disposed  of  in  accordance  with  section 
10  of  the  Plant  QuarantineAct  (7  U.S.C. 
164a)  and  sections  105  and  107  of  the 
Federal  Plant  Pest  Act(7  U.S.C.  150dd 
and  ISOfi). 

Done  in  Washington,  DC.  this  16th  day  of 
Aiigust  1999. 
Bobbjr  K«  Acoco, 

Acting  AdministiatoT,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-21754  Filed  8-20-99;  8:45  am] 
BUMQ  COM  M10-M-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation.  Administration 

14CFRPart39 

IPocfcit  No.  96  NM  »  AD;  Amendment 
3»-112Sa;  AO  M-17-11] 

RiN2120-AA64 


!  Diraetivw;  AirtMia  Model 
A319,  A320.  and  A321  Sariaa  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 


r:  This  amendment  adopts  a 
new  airworthiness  directive  (AO), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  requires  repetitive  inspections  to 
detect  wear  of  the  inboard  flap 
tnumions,  and  to  detect  wear  or 
debonding  of  the  protective  half-shells; 
and  corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  chafing  and  resultant 
wear  damage  on  the  inboard  flap  drive 
trunnions  or  on  the  protective  luilf- 
shells,  which  could  result  in  failure  of 
the  trunnion  primary  load  path;  this 
would  adversely  affoct  the  fatigue  life  of 
the  secondary  load  path  and  could  lead 
to  loss  of  the  flap. 

DATES:  Effective  September  27. 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
27, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 


France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Ekx:ket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  OCBce  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOn  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMBITARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319,  A320.  and  A321  series 
airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Fedval 
Register  on  September  15. 1998  (63  FR 
49309).  That  action  proposed  to  require 
repetitive  inspections  to  detect  wear  of 
the  inboard  flap  trunnions;  and 
replacement,  if  necessary.  That  action 
also  proposed  to  require  repetitive 
inspections  to  detect  wear  or  debonding 
of  the  protective  half-shelb.  and 
corrective  actions,  if  necessary. 

Qmunents  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  to  Approve  Terminating 
Modification 

Two  commenters  request  that  the 
modification  described  in  Airbus 
Service  Bulletin  A320-27-1117,  dated 
July  31, 1997,  be  considered  as 
terminating  action  for  the  repetitive 
inspections  required  by  the  proposed 
AD.  One  conunenter  states  that  the 
manufacturer  has  completed  its  in- 
service  evaluation  of  this  service 
bulletin  and  has  determined  that  the 
modification  is  an  appropriate 
terminating  action.  Another  conunenter, 
the  manufactiuer,  notes  that  this 
modification  solution.  Airbus 
Modification  26495,  has  been  installed 
on  airplanes  in  production  beginning 
with  manufacturer's  serial  number 
(MSN)  789. 

The  FAA  concurs  with  the 
commenter's  request.  Since  issuance  of 
the  supplemental  NPRM,  the  Direction 
Generale  de  I'Aviation  Civile  (DGAC), 
which  is  the  airworthiness  authority  for 
France,  has  advised  the  FAA  that 
accomplishment  of  the  modification 


described  in  A326-27-1117  would 
effectively  eliminate  the  need  to 
perform  the  repetitive  inspections,  and 
has  issued  French  airworthiness 
directive  1996-271-092(B)  R2,  dated 
February  24, 1999,  to  reflect  this 
finding.  The  FAA  has  determined  that 
such  a  modification  constitutes 
appropriate  terminating  action  for  the 
repetitive  inspections  requdred  by  this 
AD,  and  has  revised  the  applicability  of 
the  final  rule  and  added  a  new 
paragraph  (e)  to  the  final  rule  to  provide 
for  accomplishment  of  Airbus  . 
Modification  26495  in  production,  or 
Airbus  Service  Bulletin  A320-27-1117, 
dated  July  31, 1997.  or  Revision  01. 
dated  June  25. 1999,  as  an  optional 
terminating  action  for  the  requirements 
of  this  AD. 

Service  Bulletin  Revisions 

Airbus  has  issued  the  following 
Service  Bulletin  revisions:  A320-27- 
1108,  Revision  02.  dated  April  17, 1998, 
and  Revision  03.  dated  June  25. 1999; 
and  A320-27-1097.  Revision  02.  dated 
June  25. 1999.  Tliese  later  revisions  of 
the  service  bulletins  describe  certain 
administrative  changes,  and  delete  the 
repair  previously  recommended  if  wear 
marks  are  found  on  the  flap  trunnions. 
In  lieu  of  the  repair,  the  service  bulletin 
revisions  specify  accomplishment  of  the 
modification  described  in  A320-27- 
1117.  The  FAA  has  determined  that  the 
actions  required  by  this  AD  may  be 
accomplished  in  accordance  with  these 
later  revisions  of  the  service  bulletins, 
and  has  revised  the  final  rule  to  include 
them  as  appropriate  sources  of  service 
information. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
ofUieAD. 

Cost  Impact 

The  FAA  estimates  that  132  airplanes 
of  U.S.  registry  will  be  aflected  by  this 
AD,  that  it  will  take  approximately  1 
woik  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $7,920.  or  $60  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
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the  req|4irements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  i^  adopted. 

ReguUitory  Impact 

The  Regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  Idistribution  of  power  and 
responis|bilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final-rule  does 
not  have  sufficient  federalism 
impUc^ons  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  libe  reasons  discussed  above,  I 
certify  it^at  this  action  (1)  is  not  a 
"signi^Oant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"signi$cant  rule"  under  DOT 
Regukjtpry  Policies  and  Procediues  (44 
FR  110^4,  February  26, 1979);  and  (3) 
will  nd<|  have  a  significant  economic 
impact,!  positive  or  negative,  on  a 
substa^al  number  of  small  entities 
under  ^e  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  m^  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caj^jion  ADORESSES. 

List  of  ^ublects  in  14  CFR  Part  39 

Air  tabnsportation.  Aircraft,  Aviation 
safety,  jiticorporation  by  reference. 

Safety]  I 

Adoption  of  the  Amendment 

Aco^tdingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Admii^stration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFK 
part  3^]|  as  follows: 

PART  ko— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autfaji^ty:  49  U.S.C.  106(g],  40113, 44701. 

f39.13    [Amentfad] 

2.  s4(|tion  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directlMB: 

99-1 7-lt    Aiilnis  Industrie:  Amendment 
3»tll259.  Docket  96-NM-29-AD. 

Appli<tability:  Model  A319,  A320,  and 
A321  s^^ies  airplanes;  except  airplanes  on 
which  Mrbus  Modification  26495  has  been 
installed  in  production,  or  on  which  Aiibus 
Serviceiiulletin  A320-27-1117,  dated  July 
31, 199^^  or  Revision  01,  dated  June  25, 1999, 
has  bee^  accomplished;  certificated  in  any 
categoiyi 


Nols  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
e%ct  of  the  modification,  alteration,  or  repair 
on  the  imsafs  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  chafing  and  resultant 
wear  damage  on  the  inboard  flap  drive 
trunnions  or  on  the  protective  half-shells, 
which  could  result  in  failure  of  the  trunnion 
primary  load  path,  adversely  affect  the 
fatigue  life  of  the  secondary  load  path,  and 
lead  to  loss  of  the  flap;  accompUsh  the 
following: 

Inqiectioiu/Comctive  Actionf 

(a)  Far  airplanes  on  which  a  protective 
half-shell  has  been  installed  over  area  1  of 
the  left  or  right  inboard  flap  trunnion: 
Perform  a  detailed  visual  inspection  of  the 
protective  half-shell  (area  1)  to  detect  wear  or 
debonding,  and  perform  a  detailed  visual 
inspection  of  the  trunnion  (area  2]  to  detect 
wear  at  the  time  specified  in  p>aragraph  (a)(1), 
(a)(2),  or  (a)(3)  of  this  AD,  as  applicable;  in 
accordance  with  Airbus  Service  Bulletin 
A320-27-1108.  Revision  01,  dated  July  15, 
1997,  Revision  02.  April  17, 1998,  or 
Revision  03,  June  25, 1999. 

(1)  For  Model  A319  and  Model  A320  series 
airplanes  on  which  Airbus  Modification 
22841  has  been  installed:  Inspect  prior  to  the 
accumulation  of  2.500  flight  hours  after  the 
incorporation  of  the  modification,  or  within 
500  flight  hours  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(2)  For  Model  A321  series  airplanes  on 
which  Airbus  Modification  23926  has  been 
installed,  or  on  which  the  repair  specified  in 
Airbus  Service  Bulletin  A320-27-1097. 
dated  October  5, 1996,  or  Revision  01,  dated 
July  15, 1997,  has  been  accomplished;  and 
for  Model  A320  series  airplanes  on  which  the 
repair  specified  in  Airbus  Service  Bulletin 
A320-27-1066,  Revision  3,  dated  October  30, 
1996,  or  Revision  4,  dated  July  15. 1997,  has 
been  accomplished:  Inspect  prior  to  the 
accumulation  of  5,000  flight  hours  after 
incorporation  of  the  repair  or  modification, 
or  within  500  flight  hours  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(3)  For  Airbus  Model  A320  series  airplanes 
on  which  Airbus  Modification  22881  has 
been  accomplished,  and  on  which  Airbus 
Modification  22841  or  the  modification 
specified  in  Aiibus  Service  Bulletin  A320- 
27-1050  has  not  been  accomplished:  Inspect 
within  500  flight  hours  after  the  effective 
date  of  this  AD. 

(b)  For  airplanes  on  which  no  protective 
half-shell  is  installed  over  area  l  of  the  left 
or  right  inboard  flap  trunnion:  Within  500 
flight  hours  after  the  efflBCtive  date  of  this  ^, 


perform  a  detailed  visual  inspection  of  areas 
1  and  2  of  the  inboard  flap  trunnion  to  detect 
wear  on  the  tiimnion,  in  accordance  with 
Airbus  Service  Bulletin  A320-27-1066, 
Revision  4,  dated  July  15, 1997  (for  Model 
A320  series  airplanes);  or  A320-27-1097, 
Revision  01,  dated  July  15. 1997,  or  Revision 
02,  dated  June  25, 1999  (for  Model  A321 
series  airplanes). 

(c)  Except  as  provided  by  paragraph  (d)  of 
this  AD:  Following  the  accomplishment  of 
any  inspection  required  by  either  paragraph 
(a)  or  (b)  of  this  AD,  perform  the  follow-on 
repetitive  inspections  and/or  corrective 
actions,  as  applicable,  in  accordance  with 
Akbus  Service  Bulletin  A320-27-1066, 
Revision  4,  dated  July  15, 1997  (for  Model 
A320  series  airplanes):  A320-27-1097, 
Revision  01,  dated  July  15, 1997,  or  Revision 
02,  dated  June  25. 1999  (for  Model  A321 
series  airplanes);  or  A320-27-1108,  Revision 
01,  dated  July  15, 1997,  Revision  02,  dated 
April  17, 1998,  or  Revision  03,  dated  June  25, 
1999  (for  Model  A319,  A320,  and  A321  series 
airplanes);  as  applicable;  at  the  compUance 
times  specified  in  the  applicable  service 
bulletin. 

(d)  If  the  applicable  service  bulletin 
specifies  to  contact  Airbus  for  an  appropriate 
action,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  FAA,  Transport  Airplane 
Directorate,  or  the  Direction  Generate 
del'Aviation  Civile  (or  its  delegated  agent). 

Optional  Terminating  Action 

(e)  Accomplishment  of  the  modification 
described  in  Airbus  Service  Bulletin  A320- 
27-1117,  dated  July  31, 1997,  or  Revision  01, 
dated  June  25, 1999,  constitutes  terminating 
actions  for  the  requirements  of  this  AD. 
Following  accomplishment  of  the 
modification,  no  further  acUon  is  required  by 
this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A32(>-27-1108,  Revision  01,  dated  July  15, 
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1997:  Aiitnu  Service  Bulletin  A32O-27-1108, 
Revision  02,  dated  April  17. 1998;  Airbus 
Service  Bulletin  A320-27-1108,  Revision 
0303,  dated  Jiuie  25, 1999;  Airbus  Service 
Bulletin  A320-27-1066,  Revision  4,  dated 
July  15, 1997;  Airbus  Service  Bulletin  A320- 
27-1097.  Revision  01,  dated  July  15, 1997; 
and/or  Airbus  Service  Bulletin  A320-27- 
1097.  Revision  0202.  dated  June  25. 1999;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1 CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  PAA, 
Thmsport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  siiite  700,  Washington, 
DC 


r  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  96-271- 
0920)  Rl,  dated  October  8, 1997.  and  1996- 
271-092(B)  R2.  dated  Felvuary  24. 1999. 

(i)  This  amendment  beccnnes  effective  on 
September  27, 1999. 

Issued  in  Renton,  Washington,  on  August 
10, 1999. 
DJ.KiggiB, 

Acting  h4anagBr,  Tmnsport  Airplane 
Dinctorate,  Aircraft  Certification  Service. 
(PR  Doc  99-21365  Filed  8-20-99;  8:45  am] 
CODE  4»W-19-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Ooctat  Now  •7-NM-12»^AO;  AnMndnwnt 
3»>11260;AOM-17-12) 

RIN2120-AA64 

Airworlhinaaa  DIraetivea;  BrMsh 

Avro  14e-RJ  Serlea  Aiiplanea 

AOBCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


r:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146  and  Model  Avro  146- 
R)  series  airplanes,  that  requires  a  one- 
time measurement  to  determine  the 
thickness  of  the  outer  links  of  the  side 
stays  of  the  main  landing  gear  (MLG), 
and  corrective  actions,  if  necessary.  This 
amendment  also  provides  for 
replacement  of  a  thin  outer  link  with  a 
new  or  serviceable  part  in  lieu  of  certain 
follow-on  inspections.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  aro 
intended  to  prevent  cracking  of  the 


outer  links  of  the  side  stays  of  the  MLG. 
which  could  result  in  failure  of  a  side 
stay,  and  consequent  collapse  of  the 
landing  gear. 

DATES:  Efiiactive  September  27, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
27, 1999. 

ADORESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  AI(R)  American  Support.  Inc., 
13850  Mclearen  Road.  Hemdon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  ta  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110: 
fax  (425)  227-1149. 
SUPPLEMBfTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British    - 
Aerospace  Model  BAe  146  and  Model 
Avro  146-RG  series  airplanes  was 
published  in  the  Federal  Register  on 
September  8. 1998  (63  FR  47445).  That 
action  proposed  to  require  a  one-time 
measurement  to  determine  the  thickness 
of  the  outer  links  of  the  side  stays  of  the 
main  landing  gear  (MLG).  and  corrective 
actions,  if  necessary.  That  action  also 
proposed  to  provide  for  replacement  of 
a  thin  outer  link  with  a  new  or 
serviceable  part  in  lieu  of  certain  follow- 
on  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  to  Allow  Flight  With  Cracks 

One  commenter,  the  manu&cturer, 
requests  that  the  proposal  be  revised  to 
allow  flight  with  certain  specified 
cracking  limits.  The  commenter  points 
out  that,  although  the  inspection  for 
cracking  is  easily  accomplished,  the 
replacement  of  a  cracked  part  is  difficult 
(necessitates  acquisition  of  the 
replacement  part  and  takes  about  12 
houra  of  elapsed  time  for  the 
installation).  The  commenter  states  that 
a  side  stay  with  a  1  millimeter  (mm) 
crack  in  the  outer  links  of  the  side  stays 
of  the  MLG  was  returned  to  the 


commenter.  and  was  then  subjected  to 
fatigue  testing  by  applying  20,000  cycles 
of  the  test  spectra,  where  1  cycle  of  test 
spectra  was  equivalent  to  1  flight.  The 
crack  grew  to  30  mm  in  length.  The  side 
stay  was  then  tested  to  130  percent  and 
finally  to  165  percent  of  limit  load 
without  failure  (i.e.,  in  excess  of 
ultimate  load).  The  commenter  notes 
that,  based  on  those  fatigue  testing 
results,  the  United  Kingdom  Qvil 
Aviation  Authority  (CAA)  granted 
approval  for  continued  revenue  service 
with  cracking  detected  up  to  19.05  mm, 
and  required  inspections  to  detect 
cracking  at  intervals  of  70  landings,  up 
to  a  maximum  of  500  landings. 

The  FAA  concius  with  the 
commenter's  request  in  this  case.  Since 
the  outer  link  of  the  main  landing  gear 
side  stay  is  readily  inspectable  for 
cracking  during  the  normal  operation  of 
the  airplane,  the  FAA  has  determined 
that  cracking  could  be  discovered  at  a 
remote  site,  but  that  acquiring  parts  and 
accomplishing  the  repair  would  be 
difficult.  In  addition,  the  FAA  has 
determined  that  the  commenter  has 
provided  a  conservative  demonstration 
that  the  airplane  can  retain  FAA- 
certificated  strength  requirements  for  a 
limited  period  of  time  imtil  the  cracked 
part  is  replaced.  Therefore,  continued 
flight  of  tne  airplane  may  be  permitted 
when  cracking  exists  that  is  within  the 
limits  described  in  the  service  bulletin, 
provided  that  visual  inspections  for 
cracking  and  eventual  replacement  of 
the  cradled  part  are  performed  at  the 
times  specified  in  the  final  rule.  The 
FAA  has  revised  paragraph  (a)(2)(ii)(B) 
of  the  final  rule  and  added  a  new 
paragraph  (a)(2)(ii)(C)  to  the  final  rule 
that  reflect  these  dianges. 

Request  to  Revise  the  Unsafe  Condition 

This  same  commenter  notes  that 
while  the  proposal  states  that  cracking 
of  the  outer  links  of  the  side  stays  of  the 
MLG  could  "result  in  increased  braking 
distance  during  landing  and  consequent 
nmway  ovemm."  the  actual  unsafe 
condition  is  that  the  cracking  could 
result  in  failure  of  the  side  stay,  which 
would  result  in  collapse  of  the  main 
landingeear. 

The  FAA  infers  that  the  commenter  is 
requesting  that  the  unsafe  condition  be 
revised.  "Die  FAA  acknowledges  that, 
although  the  proposal  describes  one 
possible  unsafe  outcome  of  a  main 
landing  gear  collapse,  other  unsafe 
outcomes  are  possible.  The  FAA 
concura  that,  in  this  case,  the 
commenter's  suggested  revision  is 
preferable  to  the  proposal's  description 
in  that  it  is  a  more  precise  statement  of 
the  actual  consequence  of  cracking  of 
the  outer  links  of  the  side  stays  of  the 


MLG.  jlfhe  F 
rule  td  t«fle 
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MLG.  TThe  FAA  has  revised  the  final 
rule  to  reflect  the  conunenter's 
suggestion. 

In  addition,  the  FAA  has  added  a  new 
"Note  4"  to  the  final  rule  to  add  a 
definit^n  of  the  term  "detailed  visual 
inspection." 

CondfiBion 

Aftelij  careful  review  of  the  available 
data,  including  the  comments  noted 
abovej  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
detemkined  that  these  changes  will    ' 
neitheir  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
ofthelAD. 

Costliipact 

TheFAA  estimates  that  37  Model  BAe 
146  and  Model  Avro  146-RJ  series 
airplafibs  of  U.S.  registry  will  be  affected 
by  thi)  AD.  It  will  take  approximately  1 
work  liipur  per  airplane  to  accomplish 
the  required  measurement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
RequiMd  parts  Mdll  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  jOn  this  figure,  the  cost  impact  of 
the  measurement  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $2,220, 
or  $60  per  airplane. 

The  cost  impact  figiu«  discussed 
above  i$  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 

were  not  adopted. 

I  i 

Regulatory  Impact 

Theinegulations  adopted  herein  will 
not  havie  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  thOj  distribution  of  power  and 
responsibilities  among  the  various 
levels  bf  government.  Therefore,  in 
accordi^ce  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implicertions  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  ^e  reasons  discussed  above,  1 
certify!  that  this  action  (1)  is  not  a 
"signifitant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"signi^ant  rule"  under  DOT 
ReguliMjiy  Policies  and  Procedures  (44 
FR  110^4,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
im]>act.j  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  ue  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 


of  it  may  be  obtained  fit)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the  . 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-17-12  British  Aerospace  Regional 

Aircraft  (Formerly  British  Aerospace 
Regional  Aircraft  Limited,  Avro 
International  Aerospace  Division;  British 
Aerospace,  PLC;  British  Aerospace 
Commercial  Aircraft  Limited): 
Amendment  39-11260.  Docket  97-NM- 
129-AD. 
Applicability:  Model  BAe  146  and  Model 
Avro  146-RJ  series  airplanes,  equipped  with 
side  stays  of  the  main  landing  gear  (MLG) 
having  part  numbers  (P/N)  listed  in  Messier- 
Dowty  Service  Bulletin  146-32-128,  dated 
December  6, 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  outer  links  of 
the  side  stays  of  the  main  landing  gear 
(MLG),  which  could  result  in  failure  of  a  side 
stay,  and  consequent  collapse  of  the  landing 
gear;  accomplish  the  following: 

(a)  Within  500  landings  or  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  one-time  measurement  to 
determine  the  thickness  of  the  outer  links  of 
the  side  stays  of  the  ML.G,  in  accordance  with 


British  Aerospace  Service  Bulletin  SB.32— 
144,  dated  December  11, 1996. 

Note  2:  The  British  Aerospace  service 
bulletin  references  Messier-Dowty  Service 
Bulletin  146-32-128,  dated  December  6, 
1996,  as  an  additional  source  of  service 
information  for  accomplishment  of  the 
measurement 

(1)  If  the  profile  gauge  does  not  slip  over 
the  top  edge  of  the  outer  link  profile,  no 
further  action  is  required  by  this  AD. 

(2)  If  the  profile  gauge  slips  over  the  top 
edge  of  the  outer  link  profile,  prior  to  further 
fli^t,  accomplish  either  paragraph  (a)(2)(i)  or 
(a)(2)(ii)ofthisAD. 

(i)  Replace  the  outer  link  with  a  new  or 
serviceable  part  in  accordance  with  the 
service  bulletin.  After  replacement  of  the 
outer  link,  no  further  action  is  required  by 
this  AD. 

Note  3:  For  purposes  of  this  AD,  a 
"serviceable"  outer  link  is  defined  as  an 
outer  link  that  is  not  cracked  and  on  which 
a  profile  gauge  does  not  slip  over  the  top 
edge  of  the  profile,  as  described  in  the  service 
bulletin.  C 

(ii)  Perform  a  detailed  visual  inspection  to 
detect  cracking  of  the  outer  links  of  the  side 
stays  of  the  MLG,  in  accordance  with  the 
service  bulletin. 

Note  4:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "As 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(A)  If  no  cracking  is  detected,  repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  4,000  landings. 

(B)  If  any  cracking  of  only  one  fiange  of  an 
outer  link  is  detected,  and  the  cracking  is 
within  the  limits  specified  by  the  service 
bulletin:  Repeat  the  detailed  visual 
inspection  at  intervals  not  to  exceed  70 
landings,  and  replace  the  cracked  outer  link 
with  a  new  or  serviceable  part  in  accordance 
with  the  service  bulletin  within  500  landings 
after  the  cracking  is  detected.  After 
replacement  of  the  outer  link,  no  further 
action  is  required  by  this  AD, 

(C)  If  any  cracking  of  more  than  one  flange 
of  an  outer  link  is  detected,  or  if  any  cracking 
is  detected  that  is  outside  the  limits  specified 
by  the  service  bulletin:  Prior  to  further  flight, 
replace  the  cracked  outer  link  .with  a  new  or 
serviceable  part  in  accordance  with  the 
service  bulletin.  After  replacement  of  the 
outer  link,  no  further  action  is  required  by 
this  AD. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  side 
stay  of  the  MLG  having  a  part  numtwr  listed 
in  paragraph  l.A.  of  Messier-Dowty  Service 
Bulletin  146-32-128,  dated  December  6, 
1996:  unless  the  profile  gauge  does  not  slip 
over  the  profile  of  the  outer  links  of  the  side 
stay,  as  described  in  British  Aerospace 
Service  Bulletin  SB.32-144,  dated  December 
11, 1996. 
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AharaatiTe  Methods  of  Compliaoca 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the,Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  FUglit  Pennite 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  openite  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incocporatioa  by  Refcreace 

(e)  The  actions  shall  be  done  in  accordance 
writh  British  Aerospace  Service  Bulletin 
SB.32-144.  dated  December  11, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  Uie  Federal  Register  in 
accordance  with  5  U.S.Q  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  AI(R) 
American  Support ,  Inc.,  13850  Mdearen 
Road,  Hemdon,  Viiginia  20171.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Rmiton, 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC 

Note  6:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-12-96. 

(f)  This  amendment  becomes  eSective  on 
S<q>tamber  27, 1999. 

Issued  in  Ronton,  Washington,  on  August 
10, 1999. 

DX.Mggiii, 

ActitigMaaagBT,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  99-21364  Filed  8-20-99;  8:45  am] 
BiuMO  OOM  4eie-i»# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  ITS 

IDoci«tNa9eF-04871 

Indlraet  Food  AdditivM:  Adhosivoa 
and  Components  of  Coatings 

AQBCY:  Food  and  Dnig  Administration. 

HHS. 

ACTION:  Final  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 


the  safe  use  of  fatty  acids,  C10.13- 
branched.  vinyl  esters  as  a  comonomer 
in  polymers  used  as  components  of 
adhesive  formulations  intended  for  use 
in  contact  with  food.  This  action 
responds  to  a  petition  filed  by  Exxon 
Chemical  Co. 

DATES:  This  regulation  is  effective 
August  23. 1999.  Submit  written 
objections  and  requests  for  a  hearing  by 
September  22. 1999. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061,  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 

published  in  the  Federal  Register  of 
March  25. 1999  (64  FR  14451).  FDA 
announced  that  a  food  additive  petition 
(FAP  9B4650)  had  been  filed  by  Exxon 
Chemical  Co..  P.O.  Box  3272.  Houston. 
TX  77253-3272.  The  petition  proposed 
to  amend  the  food  additive  regulations 
in  §  175.105  Adhesives  (21  CFR 
175.105)  to  provide  for  the  safe  use  of 
fatty  adds,  Cio-u-branched.  vinyl  esters 
as  a  comonomer  in  polymers  used  as 
components  of  adhesives  intended  for 
use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  is  safe.  (2)  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore.  (3)  the  regulations  in 
§  175.105  should  be  amended  as  set 
forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclostire  before 
making  the  doamients  available  for 
inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  final 
rule  as  announced  in  the  notice  of  filing 
for  FAP  9B4650.  No  new  information  or 
comments  have  been  received  that 
would  affsct  the  agency's  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  reqtiired. 


This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
imder  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  22. 1999. 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  niunbered,  and  each 
ntunbered  (Ejection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  niunbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  \he  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives.  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  I>ugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Audiority:  21  U.S.C  321, 342.  348,  379e. 

2.  Section  175.105  is  amended  in  the 
table  in  paragraph  (c)(5)  by 
alphabetically  adding  an  entry  tmder 
the  category  "Polymers:  Homopolymers 
and  copolymers  of  the  following 
monomers"  under  the  heading 
"Substances"  to  read  as  follows: 

1178.106    AdheslvM. 


DEPARTME 
HUMA^SEI 


21  CFR  Part 
[Docket  Ho.  8 


ACTlONi  Fins 


correctei  i  (64 


(c)* 


Polymeff: 

*  *  * 

Fatty 


nils, 
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(5) 


Substances 


Homopolymefs  and  copolymers  of  the  following  monomers: 
i,  Cio-13-branched.  vinyl  esters  (CAS  Reg.  No.  184785-38-4). 


Limitations 


Dateq:  August  5, 1999. 
Janice  ^,  Oliver. 

Deputyi  director.  Center  for  Food  Safety  and 
AppUea  rJutrition. 
IFR  Doc.  99-21727  Filed  8-20-99: 8:45  am] 

BHJJNQ  t60E  4iaiM>1-F 


DEPArmiENT  OF  HEALTH  AND 
HUMA^  SERVICES 

Food  1 1  kJ  Drug  Administration 


21CFR 


Part  178 


[Docket  fto.  9eF-1034 

Indirect  Food  Additivas:  Adjuvants, 
Produ^^ion  Aids,  and  Sanitizers 

AQBlcy]  Food  and  Drug  Administration, 

HHS.    I 

Acnow  Final  rule. 

SIMMA^:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  exi^^ded  safe  use  of  naphthalene 
sulfonic  acid-formaldehyde  condensate, 
sodium  salt  as  an  emulsifier  in 
vinylidene  chloride  copolymer  or 
homopolymer  coatings  applied  to 
polypropylene  films  and  polyethylene 
phthal^te  films  intended  for  use  in 
contact  With  food.  This  action  is  in 
respon^^  to  a  petition  filed  by  Solvay 
S.A.     ]\       ■ 

DATES:  fthis  regulation  is  effective 
August  ia,  1999.  Submit  written 
objectiOfis  and  requests  for  a  hearing  by 
September  22, 1999. 

AODREttES:  Submit  written  objections  to 
the  Dookets  Management  Brand)  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  209^2. 

FOR  RMTHER  INFORMAHON  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washii^on.  DC  20204.  202-418-3081. 
SUPPLEI^ARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
December  2, 1998  (63  FR  66549).  as 
correct!  >ii  (64  FR  1023,  January  7, 1999), 


FDA  annoimced  that  a  food  additive 
petition  (FAP  9B4634)  had  been  filed  by 
Solvay  S.A.,  c/o  Keller  and  Heckman 
LLP,  1001  G  St.  NW.,  suite  500  West, 
Washington,  DC  20001.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178.3400  Emulsifiers 
and/or  surface  active  agents  (21  CFR 
178.3400)  to  provide  for  the  expanded 
safe  use  of  naphthalene  sulfonic  acid- 
formaldehyde  condensate,  sodium  salt 
as  an  emulsifier  in  vinylidene  chloride 
copolymer  or  homopolymer  coatings 
applied  to  polypropylene  films  and 
polyethylene  phthalate  films  intended 
for  use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  is  safe,  (2)  the  additive  vdll 
achieve  its  intended  technical  effect, 
and  therefore.  (3)  the  regulations  in 
§  178.3400  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
dociunents  any  materials  that  are  not 
available  for  pubUc  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  fiUng  for 
FAP  9B4634  (63  FR  66549).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
imder  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 


Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  oh  or  before  September  22, 1999, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made' 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  forr 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  udth  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
dociunent.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178-iNDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  17B  continues  to  read  as  follows: 

Authority:  21  U.S.C  321,  342.  348.  379e. 
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2.  Section  178.3400  is  amended  in  the     "List  of  substances"  and  "Limitations" 
table  in  paragraph  (c)  by  alphabetically      to  read  as  follows: 
adding  an  entry  imder  die  headings 


1178.3400    EmuMflers  and/or  MKfaoe 
activ*  agents. 

*       •        •        *       • 

(c)  *  *  • 


ciunulat  tve  ai 


List  of  substances 


Limitations 


Naphthalene  sulfonic  acid-tomtaldehyds  condensate,  sodhjm  salt  (CAS 
Reg.  No.  9084-06^). 


For  use  only: 

1.  At  levels  not  to  exceed  10  micrograms/in^  (0.16  mg/dm^)  in  vinyli- 
dene  cMoride  copolymer  or  homopolymer  coatings  applied  to  films  of 
propylene  polymers  complying  with  §  177.1S20  of  this  cfiapter. 

2.  At  levels  not  to  exceed  14  micrograms/in^  (0.21  mg/dm^)  in  vinyli- 
dene  cfiloride  copolymer  or  homopolymer  coatings  applied  to  films  of 
polyethylene  phttialate  polymers  complying  with  §177.1630  of  this 
chapter. 


Dited:  August  10, 1999. 


Director,  Office  of  Policy.  Planning  and 
StmtBgic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
[PR  Doa  90-21728  Filed  B-20-99: 8:45  am] 
■LUMS  cooB  Mm^-r 


DEPARTMENT  OF  THE  TREASURY 

Intsmal  Rofveniie  Service 

26  CFR  Parti 
[TO  8888) 

CapHal  Gains.  Installment  Sales, 
Unrecsptured  Section  1250  Gain 

AOBICV:  Internal  Revenue  Service  (KS). 
Treasury. 

ACnoN:  Final  regulaticms. 


(:  This  document  contains  final 
regulations  relating  to  the  taxation  of 
capital  gains  on  installment  sales  of 
depreciable  real  property.  The 
regulations  interpret  chmiges  made  by 
the  Taxpayer  ReUef  Act  of  1997,  as 
amendeid  by  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998  and  the  Omnibus  Ck>nsolidated 
and  Emergency  Supplemental 
Appropriations  Act  of  1999.  The 
regulations  affoct  perscms  required  to 
report  capital  gain  firom  an  installment 
sale  where  a  portion  of  the  capital  gain 
is  unrecapturod  section  1250  gain  and  a 
portion  is  adjusted  net  capital  gain. 
DATES:  Effective  Date:  These  regulations 
are  effective  August  23. 1999. 

Applicability  Date:  These  regulations 
apply  to  installment  payments  properly 


taken  into  account  after  August  23. 

1999. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Susan  Kassell,  (202)  622-4930  (not  a 

toll-free  niunber). 

SUPPI^MBITARY  MFORMATION: 

Backgrouiid 

This  dociunent  contains  amendments 
to  the  Income  Tax  Regulations  (26  C3^ 
Part  1).  On  January  22, 1999,  a  notice  of 
proposed  rulemaking  relating  to  the 
taxation  of  capital  gains  on  installment 
sales  of  depreciable  real  property  was 
published  in  the  Federal  Ri^ister  (64 
FR  3457).  No  comments  were  received 
bom  the  public  in  response  to  the  notice 
of  proposed  hilemaking.  No  public 
hearing  was  requested  or  held.  The 
proposed  regulations  are  adopted 
without  substantive  change  t^  this 
Treasury  decision. 

Explanation  of  Provisions 

In  1997  Congress  amended  section 
1(h)  generally  to  reduce  the  maximiun 
capital  gain  tax  rates  for  individuals.  As 
amended,  section  1(h)  generally  divides 
a  taxpayer's  net  capital  gain  into  several 
rate  groups.  A  maximum  marginal  rate 
of  28  percent  appUes  to  28-percent  rate 
gain,  which  is  not  pertinent  to  these 
final  regulations.  A  maximiun  marginal 
rate  of  25  percent  applies  to 
imrecaptuied  section  1250  gain  (25- 
percent  gain),  which  is  defined  in 
section  1(h)(7)(A)  as  the  amount  of  long- 
term  capital  gain  (not  otherwise  treated 
as  ordinary  income)  that  would  be 
treated  as  ordinary  income  if  secticm 
1250(b)(1)  included  all  depreciation  and 
the  applicable  percentage  imder  section 
1250(a)  were  100  percent,  reduced  by 
any  net  loss  in  the  28-percent  rate 
category.  A  maximum  marginal  rate  of 
20  percent  applies  to  adjusted  net 


capital  gain  (20/10-percent  gain), 
defined  in  section  1(h)(4)  as  the  portion 
of  net  capital  gain  that  is  not  taxed  at 
the  28-percent  or  25-percent  rates.  A 
reduced  rate  of  10  percent  is  applied  to 
the  portion  of  the  taxpayer's  adjusted 
net  capital  gain  that  would  otherwise  be 
taxed  at  a  IS-peroent  rate. 

Under  the  nnal  regulations,  if  a 
portion  of  the  capital  gain  fix>m  an 
installment  sale  of  real  depreciable 
property  consists  of  25-percent  gain, 
and  a  portion  consists  of  20/10-percent 
gain,  the  taxpayer  is  required  to  take  the 
25-percent  gain  into  account  before  the 
20/10-percent  gain,  as  payments  are 
received.  In  addition,  an  example  in  the 
regulations  illustrates  that  section  1231 
gain  from  an  installment  sale  that  is 
recharacterized  as  ordinary  gain  imder 
section  1231(c)  is  deemed  to  consist  first 
of  25-percent  gain,  and  then  20/10- 
percent  gain.  Consistent  with  this 
treatment  and  with  the  general  rule  that 
25-percent  gain  is  taken  into  accoimt 
first,  another  example  in  the  regulations 
illustrates  that,  where  there  is 
installment  gain  that  is  characterized  as 
ordinary  gain  under  section  1231(a) 
because  there  is  a  net  section  1231  loss 
for  the  year,  the  gain  is  treated  as 
consisting  of  25-pacent  gain  first, 
before  20/10-percent  gain,  for  piuposes 
of  determining  how  much  25-percent 
gain  remains  to  be  taken  into  account  in 
later  payments. 

The  nnal  regulations'also  provide  that 
the  capital  gain  rates  applicable  to 
installment  payments  that  are  received 
on  or  after  the  efiiective  date  of  the  1997 
Act  from  sales  prior  to  the  effective  date 
are  determined  as  if,  for  all  payments 
received  after  the  date  of  sale  but  before 
the  effective  date,  25-percent  gain  had 
been  taken  into  accoimt  before  20/10- 
percent  gain.  The  regulations  further 


Examp 
sales  pri<^  to  M 
illustrate^  Ithe  r 
section  as  foUo' 

(i)  The  ifbcts  ( 
except  that  A  s< 
received  ^e  Br 
instalhne^  pay 
and  had  at  othi 
gains  or  losses  i 
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provide  It  lat,  in  the  event  the 
ounulative  amount  of  25-percent  gain 
actually  Reported  in  installment 
payment^  received  during  the  period 
between!  the  effective  date  of  section 
1(h)  and  the  effective  date  of  these 
regulations  was  less  than  the  amount 
that  would  have  been  reported  using  the 
front-lo^4ed  allocation  method  of  the 
regulations,  the  amount  of  25-percent 
gain  actually  reported,  rather  than  an 
amount  qetermined  under  a  front- 
loaded  aQocation  method,  must  be  used 
in  detemtining  the  amoimt  of  25-percent 
gain  that  iremains  to  be  reported. 

Special  ^alyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulate^  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatonr  assessment  is-not  reqiiired.  It 
also  hasibeen  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  infonnation  on  small  entities,  the 
Regulatoty  Flexibility  Act  (5  U.S.C. 
chapter  GO  does  not  apply.  Pursuant  to 
section  to05(f)  of  the  hitemal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Adminiy^tion  for  comment  on  its 
impact  (^^  small  business. 

Drafting  Infonnation 

The  pHncipal  authors  of  these 
regulations  are  Susan  Kassell  and  Rob 
Laudemtya.  Office  of  Assistant  Chief 
Coimsel  (Income  Tax  &  Accounting). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  subjects  in  26  CFR  Part  1 

Incon]|4  taxes.  Reporting  and 
recordkeeping  requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.Q  7805  *  *  • 

Par.  2.  Section  1.453-12  is  added  to 
read  as  follows: 

S 1 .453-1 2    Allocation  of  unrecaptured 
section  1250  gain  reported  on  the 
installment  method. 

(a)  General  rule.  Uiuecaptiu«d  section 
1250  gain,  as  defined  in  section  1(h)(7), 
is  reported  on  the  installment  method  if 
that  method  otherwise  applies  under 
section  453  or  453A  and  the 
corresponding  regulations.  If  gain  from 
an  installment  sale  includes 
uiuecaptured  section  1250  gain  and 
adjusted  net  capital  gain  (as  defined  in 
section  1(h)(4)),  the  imrecaptured 
section  1250  gain  is  taken  into  account 
before  the  adjusted  net  capital  gain. 

(b)  Installment  payments  from  sales 
before  May  7. 1997.  The  amoimt  of 
unrecaptured  section  1250  gain  in  an 
installment  payment  that  is  properly 
taken  into  account  after  Kfay  6. 1997, 
from  a  sale  before  May  7, 1997,  is 
determined  as  if,  for  all  pa)rments 
properly  taken  into  account  after  the 
date  of  sale  but  before  May  7, 1997, 
unrecaptiu«d  section  1250  gain  had 
been  tsicen  into  account  before  adjusted 
net  capital  gain. 

(c)  installment  payments  received 
after  May  6, 1997,  and  on  or  before 
August  23,  1999.  If  the  amount  of 
unrecaptured  section  1250  gain  in  an , 
installment  payment  that  is  properW 
taken  into  account  after  May  6,  lol^, 
and  on  or  before  August  23, 1999,  is  less 
than  the  amount  that  would  have  been 


taken  into  account  under  this  section, 
the  lesser  amount  is  used  to  determine 
the  amount  of  unrecaptured  section 
1250  gain  that  remains  to  be  taken  into 
account. 

(d)  Examples.  In  each  example,  the 
taxpayer,  an  individual  whose  taxable 
year  is  the  calendar  year,  does  not  elect 
out  of  the  installment  method.  The 
installment  obligation  bears  adequate 
stated  interest,  and  the  property  sold  is 
real  property  held  in  a  trade  or  business 
that  qualifies  as  both  section  1231 
property  and  section  1250  property.  In 
all  taxable  years,  the  taxpayer's  marginal 
tax  rate  on  ordinary  income  is  28 
percent.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  General  rule.  This  example 
illustrates  the  luie  of  paragraph  (a)  of  this 
section  as  follows: 

(i)  In  1999,  A  sells  property  for  SIO.OOO,  to 
be  paid  in  ten  equal  annual  installments 
beginning  on  December  1, 1999.  A  originally 
purchased  the  property  for  $5000,  held  the 
property  for  several  years,  and  took  straight- 
line  depreciation  deductions  in  the  amount 
of  $3000.  In  eat±  of  the  years  1999-2008.  A 
has  no  other  capital  or  section  1231  gains  or 


(ii)  A's  adjusted  basis  at  the  time  of  the  sale 
is  S2000.  Of  A's  $8000  of  section  1231  gain 
on  the  sale  of  the  property,  S3000  is 
attributable  to  prior  straight-line  depreciation 
deductions  and  is  unrecaptured  section  1250 
gain.  The  gain  on  each  installment  payment 
isSSOO. 

(iii)  As  illustrated  in  the  table  in  this 
paragraph  (iii)  of  this  Example  I.,  A  takes 
into  account  the  unrecaptured  section  1250 
gain  first  Therefore,  the  gain  on  A's^irst 
threA payments,  received  in  1999,  2000,  and 
2001,  is  taxed  at  25  percent.  Of  the  $800  of 
gain  on  the  fourth  payment,  received  in  2002, 
$600  is  taxed  at  25  percent  and  the  remaining 
S200  is  taxed  at  20  percent  The  gain  on  A's 
remaining  six  installment  payments  islaxed 
at  20  percent.  The  table  is  as  follows: 


1999 


2000 


2001 


2002 


2003 


2004- 
2008 


Total  gain 


Taxed 
Taxed 
Remainii 


gain — 

1% 

to  tw  taxed  at  25% 


800 
800 


800 
800 


800 
800 


800 
600 
200 


800 
800 


4000 
4060 


8000 
3000 
5000 


2200 


1400 


600 


Exampft  1 2.  Installment  payments  from 
sales  pridti  to  May  7, 1997.  This  example 
illustratei  jdie  rule  of  paragraph  (b)  of  this 
section  as  Follows: 

(i)  The  ftcts  are  the  same  as  in  Example  1 
except  that  A  sold  the  property  in- 1994, 
received  ^e  first  of  the  ten  annual 
installmettt  payments  on  December  1, 1994, 
and  had  ao  other  capital  or  section  1231 
gains  or  Ibisses  in  the  years  1994-2003. 


(ii)  As  in  Example  1,  of  A's  $8000  of  gain 
on  the  sale  of  the  property,  $3000  was 
attributable  to  prior  straight-line  depreciation 
deductions  and  is  unrecaptured  section  1250 
gain. 

(iii)  As  illustrated  in  the  following  table, 
A's  first  three  payments,  in  1994, 1995,  and 
1996,  were  received  before  May  7, 1997,  and 
taxed  at  28  percent.  Under  the  rule  descril)ed 
in  paragraph  (b)  of  this  section,  A  determines 
the  allocation  of  unrecaptured  section  1250 


gain  for  each  installment  payment  after  May 
6, 1997,  by  taking  unrecaptured  section  1250 
gain  into  account  first,  treating  the  general 
rule  of  paragraph  (a)  of  this  section  as  having 
applied  since  the  time  the  property  was  sold, 
in  1994.  Consequently,  of  tne  $800  of  gain  on 
the  fourth  payment,  received  in  1997,  $600 
is  taxed  at  25  percent  and  the  remaining  $200 
is  taxed  at  20  percent  The  gain  on  A's 
remaining  six  installment  payments  is  taxed 
at  20  percent.  The  table  is  as  follows: 
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1994 

1995 

1996 

1997 

1998 

1999- 
2003 

Total 
-    gain 

InstaHment  oain 

800 
800 

800 
800 

1400 

800 
800 

800 

600 
200 

800 

4000 

8000 

Taxed  at  28% 

2400 

Taxed  at  25% : „ 

800 

600 

Taxed  at  20% 

4000 

5000 

RentainJng  to  be  taxed  at  25% 

2200 

600 

(e)  Effective 
to  instalment 
into  acc()unt  e 
John  M.  Otrym 


Example  3.  Effect  of  section  i231(c) 
recapture.  This  example  illustrates  the  rule  of 
paragraph  (a)  of  this  section  when  there  are 
non-recaptured  net  section  1231  losses,  as 
defined  in  section  1231(c)(2),  from  prior- 
years  as  follows: 

(i)  The  facts  are  the  same  as  in  Example  1, 
except  that  in  1999  A  has  non-recaptured  net 
section  1231  losses  from  the  previous  four 
years  of  $1000. 

(ii)  As  illustrated  in  the  table  in  paragraph 
(iv)  of  this  Example  3,  in  1999,  all  of  A's  $800 
installment  gain  is  recaptured  as  ordinary 
income  tmder  section  1231(c).  Under  the  rule 


described  in  paragraph  (a)  of  this  section,  for 
purposes  of  determining  the  amount  of 
unrecaptured  section  1250  gain  remaining  to 
be  taken  into  account,  the  $800  recaptured  as 
ordinary  income  under  section  1231(c)  is 
treated  as  reducing  imrecaptiuvd  section 
1250  gain,  rather  than  adjusted  net  capital 
gain.  Therefore,  A  has  $2200  of  unrecaptured 
section  1250  gain  remaining  to  be  taken  into 
account 

(iii)  In  the  year  2000,  A's  instalhnent  gain 
is  taxed  at  two  rates.  First,  $200  is  recaptiu«d 
as  ordinary  income  under  section  1231(c). 
Second,  the  remaining  $600  of  gain  on  A's 


year  2000  installment  payment  is  taxed  at  25 
percent  Because  the  fijll  $800  of  gain 
reduces  unrecaptured  section  1250  gain,  A 
has  $1400  of  unrecaptured  section  1250  gain 
remaining  to  be  taken  into  account. 

(iv)  The  gain  on  A's  installment  payment 
received  in  2001  is  taxed  at  25  percent  Of 
the  $800  of  gain  on  the  fourth  payment, 
received  in  2002,  $600  is  taxed  at  25  percent 
and  the  remaining  $200  is  taxed  at  20 
percent.  The  gain  on  A's  remaining  six 
installment  payments  is  taxed  at  20  percent 
The  table  is  as  follows: 


Installment  gein 

Taxed  at  ordinary  rates  under  section  1231(c)  

Taxed  at  25% „ 

Taxed  at  20% 

Remaining  non-recaptured  net  section  1231  losses 
Remaining  to  be  taxed  at  25% 


1999 


800 
800 


200 
2200 


2000 


800 
200 
600 


1400 


2001 


800 
800 


600 


2002 


800 


600 
200 


2003 


800 


800 


2004- 
2008 


4000 


4000 


Total 
gain 


8000 
1000 
2000 
5000 


DEPARTMEN 
DefMirtnMnto 

32CFRf>rtS 

[Anny  Roig.  34C 

Privacy  Act;  I 


Example  4.  Effect  of  a  net  section  1231 
loss.  This  example  illustrates  the  application 
of  paragraph  (a)  of  this  section  when  there  is 
a  net  section  1231  loss  as  follows: 

(i)  The  bets  are  the  same  as  in  Example  1 
except  that  A  has  section  1231  losses  of 
$1000  in  1999. 

(ii)  In  1999,  A's  section  1231  installment 
gain  of  $800  does  not  exceed  A's  section 
1231  losses  of  $1000.  Therefore,  A  has  a  net 
section  1231  loss  of  $200.  As  a  result,  under 
section  1231(a)  all  of  A's  section  1231  gains 
and  losses  are  treated  as  ordinary  gains  and 
losses.  As  illustrated  in  the  following  table, 
A's  entire  $800  of  installment  gain  is 
ordinary  gain.  Under  the  rule  described  in 
paragraph  (a)  of  this  section,  for  purposes  of 
determining  the  amount  of  unrecaptured 


section  1250  gain  remaining  to  be  taken  into 
account  A's  $800  of  ordinary  section  1231 
installment  gain  in  1999  is  treated  as 
reducing  unrecaptured  section  1250  gain. 
Therefcne,  A  has  $2200  of  unrecaptured 
section  1250  gain  remaining  to  be  taken  into 
account 

(iii)  In  the  year  2000,  A  has  $800  of  section 
1231  installment  gain,  resulting  in  a  net 
section  1231  gain  of  $800.  A  also  has  $200 
of  non-recaptured  net  section  1231  losses. 
The  $800  gain  is  taxed  at  two  rates.  First, 
$200  is  taxed  at  ordinary  rates  under  section 
1231(c),  recapturing  the  $200  net  section 
1231  loss  sustained  in  1999.  Second,  the 
remaining  $600  of  gain  on  A's  year  2000 
installment  payment  is  taxed  at  25  percent 
As  in  Example  3,  the  $200  of  section  1231(c) 


gain  is  treated  as  reducing  unrecaptured 
section  1250  gain,  rather  than  adjusted  net 
capital  gain.  Therefore,  A  has  $1400  of 
tmrecaptured  section  1250  gain  remaining  to 
be  taken  into  account 

(iv)  The  gain  on  A's  installment 
payment  received  in  2001  is  taxed  at  25 
percent,  reducing  the  remaining 
unrecaptured  section  1250  gain  to  $600. 
Of  the  $800  of  gain  on  the  foiulh 
payment,  received  in  2002,  $600  is 
taxed  at  25  percent  and  the  remaining 
$200  is  taxed  at  20  percent.  The  gain  on 
A's  remaining  six  installment  payments 
is  taxed  at  20  percent.  The  table  is  as 
follows: 


1999 

2000 

2001 

2002 

2003 

2004- 
2008 

Total  gain 

Installment  gain „.. 

Ordnary  gain  under  section  1231(a) 

800 
800 

800 

800 

800 

800 

4000 

8000 

800 

Taxed  at  ordmary  rates  under  section  1231(c) 

200 
600 

800 

200 

Taxed  at  25% „ 

600 
200 

800 

2000 

Taxed  at  20% 

4060 

5000 

Net  section  1231  loss 

200 
2200 

1400 

Remaining  to  be  taxed  at  25% 

600 



9- 
3 

Total 
-    gain 

MX) 

oob 

8000 

2400 

600 

5000 

»- 

Total 

B 

gain 

000 

8000 

1000 

2000 

bob 

5000 

r 

Total  gain 

XX) 

8000 

800 

200 

■  >■>• 

2000 

XX) 

5000 

(e)  EffK:tive  date.  This  section  applies 
to  install]  aent  payments  properly  talcen 
into  acco  int  after  August  23, 1999. 
John  M.  Daiymple, 

Acting  D^uty  Commissioner  of  Internal 
Revenue.  I 

Approved:  August  9, 1999. 
Donald  C.  Lubick, 
Assistant  l^retoiyo/t/ie  Treasury. 
[FR  Doc.  ^0-21755  Filed  8-20-99;  8:45  am] 
BIUJNQ  COKE  4»aO-W-U 


DEPARtMENT  OF  DEFENSE 
Of  the  Army 

32  CFR  ^rt  505 

[AnnyRaji  340-21] 

Privacy  Met;  Imptomentation 

AGBICY:  |li>epartment  of  the  Army.  EtoD. 
action:  final  rule. 

SUMMARY  j  The  Department  of  the  Army 
is  amending  an  existing  exemption  rule 
for  a  Privtcy  Act  system  of  records.  The 
Army  is  providing  reasons  fix>m  which 
informatibn  maintained  within  this 
system  of  records  may  be  exempt.  These 
reasons  were  administratively  omitted 
last  pub]jit:ation. 

EFFKTIV^DATE:  August  23. 1999. 
ADDRESS^:  Privacy  Act  OfBcer.  Records 
Managei^nt  Program  Division,  U.S. 
Total  Arky  Personnel  Command, 
ATTN:  t^PC-PDR-P,  Stop  CSS.  Ft. 
Belvoir,  VA  22060SS76. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Tl^pmton  at  (703)  8064390  or 
DSN  65614390. 

FARY  INFORMATION: 
Execiitivia  Order  12866.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  jhave  an  annual  effect  on  the 
economy  pf  $100  million  or  more;  does 
not  creatfii  a  serious  inconsistency  or 
otherwis^  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
redpientla  thereof;  does  not  raise  novel 
legal  or  pvlicy  issues  arising  out  of  legal 
mandate^^  the  President's  priorities,  or 
the  prindbles  set  forth  in  Executive 
Order  1^966  (1993). 
Regnlatoity  Flexibility  Act  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Depariment  of  Defense  does  not 
have  sigi^ficant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administ^tion  of  Privacy  Act  systems  of 


records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act  It  h&s  be«i 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  imposes  no 
information  requirements  beyond  the 
Department  of  Defense  and  that  the 
information  collected  within  the 
Department  of  Defense  is  necessary  and 
consistent  with  5  U.S.C.  552a.  known  as 
the  Privacy  Act  of  1974. 

List  of  Subjects  in  32  CFR  Part  505 

Privacy. 

l.The  authority  citation  for  32  CFR 
part  505  continues  to  read  as  follows: 

Authority:  Pub.  L.  93579,  88  Stat. 
1896  (5  U.S.C.  552a). 

2.Section  505.5,  is  amended  by 
revising  paragraph  (e)(13)  as  follows: 

{505.5Exemptions. 


(e)  •  *  • 

(13)S7Stem  identifier:  A0190-47 

(i)System  name:  Correctional 
Reporting  System  (CRS). 

(ii)£'xe7nptio/i.  Parts  of  this  system 
may  be  exempt  piu^uant  to  5  U.S.C. 
552a(j)(2)  if  the  information  is  compiled 
and  maintained  by  a  component  of  the 
agency  which  performs  as  its  principle 
function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws.  All 
portions  of  this  system  bf  records  which 
fall  within  the  scope  of  5  U.S.C. 
552a(j)(2)  may  be  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3).  (c)(4), 
(d),  (e)(3),  (e)(4)(G).  (e)(4)(H),  (e)(4)(I), 
(e)(5),  (e)(8),  (f),  and  (g). 

Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
Department  of  the  Army  will  grant 
access  to  nonexempt  material  in  the 
records  being  maintained.  Disclosure 
will  be  governed  by  the  Department  of 
the  Army'sPrivacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  sources  wllfnot  be 
compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  violation  will  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  ihe  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
nature  will  be  deleted  fix>m  the 
requested  documents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosures  except  those 
indicated  above.  The  decisions  to 
release  information  from  these  systems 


will  be  made  on  a  case-by-case  basis 
necessary  for  effective  law  enforcement. 

(iu)  Authority:  5  U.S.C.  552a{j)(2). 

(iv)  Reasons:  (A)  From  subsection 
(c)(3)  because  the  release  of  the 
disclosure  accoimting,  or  disclosures 
pursuant  to  the  routine  uses  published 
for  this  system,  would  permit  the 
subject  of  a  criminal  investigation  or 
matter  imder  investigation  to  obtain 
valuable.information  concerning  the 
nature  of  that  investigation  which  will 
present  a  serious  impediment  to  law 
enforcement. 

(B)  From  subsection  (c)(4)  because  an 
exemption  is  being  claimed  for 
subsection  (d),  this  subsection  will  not 
be  applicable. 

(C)  From  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  would  inform  the  subject  of  a 
criminal  investigation  of  the  existence 
of  that  investigation,  provide  the  subject 
of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection 
or  apprehension,  and  would  present  a 
serious  impediment  to  law  enforcement. 

(D)  From  subsection  (e)(3)  would 
constitute  a  serious  impediment  to  law 
enforcement  in  that  it  could 
compromise  the  existence  of  a 
confidential  investigation,  reveal  the 
identity  of  confidential  sources  of 
information  and  endanger  the  life  and 
physical  safety  of  confidential 
informants. 

(E)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  exempt 
from  individual  access  pursuant  to 
subsections  (j)(2)  of  the  Privacy  Act  of 
1974. 

(F)  From  subsection  (e)(4)(I)  because 
the  identity  of  specific  sources  must  be 
withheld  in  order  to  protect  the 
confidentiality  of  the  sources  of 
criminal  and  other  law  enforcement 
information.  This  exemption  is  further 
necessary  to  protect  the  privacy  and 
physical  safety  of  witnesses  and 
informants.  - 

(G)  From  subsection  (e)(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
determine  in  advance  what  information 
is  accurate,  relevant,  timely,  and 
complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light  and  the 
accuracy  of  such  information  can  only 
be  determined  in  a  court  of  law.  The 
restrictions  of  subsection  (e)  (5)  would 
restrict  the  ability  of  trained 
investigators  and  intelligence  analysts  to 
exercise  their  judgment  reporting  on 
investigations  and  impede  the 
development  of  intelligence  necessary 
for  effective  law  enforcement. 
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(H)  From  subsection  (e)(8)  because  the 
individual  notice  requirements  of 
subsection  (e)(8)  could  present  a  serious 
impediment  to  law  enforcement  as  this 
could  interfere  with  the  ability  to  issue 
search  authorizations  and  could  reveal 
investigative  techniques  and 
procedures. 

(I)  From  subsection  (f)  because  this 
system  of  records  has  been  exempted 
from  the  access  provisions  of  subsection 
(d). 

(J)  From  subsection  (g)  because  this 
system  of  records  compiled  for 
lawenfoicement  purposes  and  has  been 
exempted  from  the  access  provisions  of 
subsections  (d).and  (f). 

Dated:  August  17, 1999. 


Ahanate  OSD  Federal  Beg^ster  Lmison 

Officer,  Department  (^Defense. 

(FR  Doc  9»-21739  Filed  8-20-99;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

OoMt  Ouwd 

33CFRPwt165 

IPQOOS-M-041] 

nN211S-^AAS7 

SaMy  Zoiw:  VIrginta  BMCh  Weekly 
nraworfcs  Display,  Rudee  Mat, 
Virginia  Baaeti.  Virginia,  and  Atlantle 
Ooaan,  Coaalal  Wateia,  Balwaan  17th 
and  20th  SHaat.  Virginia  Beach. 
Virginia 

AOBICY:  Coast  Guard,  DOT. 
ACnON:  Tonporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
around  a  firewoiics-laden  vessel  being 
used  for  the  Virginia  Beach  Weekly 
Fireworics  Display,  to  be  held  on  the 
nvaters  of  the  Atluitic  Ocean, 
approximately  1,000  yards  off  Virginia 
Beach,  Virginia,  between  17th  and  20th 
Streets.  Ttds  zone  is  intended  to  restrict 
vessel  traffic  around  the  firewrnks-laden 
vessel  during  its  transit  to  the  launch 
site  and  during  the  fireworics  display.  It 
is  necessary  to  protect  mariners  and 
spectatcffs  from  the  hazards  associated 
with  both  transporting  fireworks  and  the 
fireMTorics  display. 
EFFECTIVE  DATE:  This  regulation  is 
effactiveB  p.m.  on  Kuie  1, 1999,  until 
11  p.m.  on  September  5, 1999. 

FOR  FURTHER  MFORMATKM  COHTACT: 
Lieutenant  Karrie  Trebbe,  project 
officer.  USCG  Marine  Safety  Office 


Hampton  Roads,  telephone  number 
(757)  441-3290. 

SUPPLEMBTTARY  INFORMATION:  Notice  of 
Proposed  Rule  Making  (NPRM)  was 
puluished  for  this  temporary  final  rule. 
In  keeping  with  5  U.S.C  553(b)(B),  the 
Coast  Guwd  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  In  keeping 
with  the  requirements  of  5  U.S.C. 
533(d)(3),  the  Coast  Guard  also  finds 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Fedend  Register.  The 
Coast  Guard  received  this  request  for  a 
temporary  safety  zone  on  May  21, 1999. 
Delaying  the  effective  date  of  the  rule 
would  Im  contrary  to  the  public  interest, 
as  immediate  action  is  necessary  to 
protect  the  vessels  and  spectators  from 
the  hazards  associated  with  both 
tFansp<uting  fiiewoiks  and  the  firaworics 
display. 

Diacuaeion  of  the  Tempivary  Final  Rnle 

The  Coast  Guard  is  establishing  a 
temporary  saiisty  zone  around  a 
fireworks-laden  vessel  being  iised  for 
the  Virginia  Beach  Weekly  Fireworks 
Display,  to  be  held  on  the  waters  of  the 
Atlantic  Ocean,  approximately  1,000 
yards  off  Virginia  Beach,  Virginia, 
between  17th  and  20th  Streets.  This 
action  is  intended  to  restrict  vessel 
traffic  around  the  fireworks-laden  vessel 
dining  its  transit  through  Rudee  Inlet. 
Virginia  Beach.  Virginia:  diiring  its 
transit  from  Rudee  Inlet  to  the  firewoiks 
launch  site:  and  during  the  fireworks 
display.  The  safety  zone  is  necessary  to 

Erotect  mariners  and  spectators  from  the 
azuds  associated  with  both 
transporting  fireworks  and  the  firewoiiu 
display. 

The  Virginia  Beach  Weekly  Firewoiks 
Display  will  be  held  each  Simday 
evening  starting  on  May  30, 1999,  and 
ending  on  September  5, 1999.  The  safety 
zone  will  be  enforced  only  on  those 
Sundays,  between  8  p.m.  and  11  p.m. 
Entry  into  this  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  Hampton  Roads  or  his  designated 
representative.  Public  notifications  will 
be  made  before  the  event  by  local 
notices  to  mariners  and  marine- 
information  broadcasts. 

Regnlatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Ordar  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  firom  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 


(44  FR  11040;  February  26, 1979).  This 
rule  affects  only  a  limited  area  for  3 
hours,  onoe  a  week,  and  affects  only  the 
waters  within  a  150-foot  radius  of  the 
firewoiks-laden  vessel  as  it  transits  to 
the  launch  site  and  the  waters  within  a 
1,000-foot  radius  of  the  launch  site.  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procediues  of  DOT  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  temporary  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  "Small  Entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independentiy  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
This  rule  afiiacts  only  a  limited  area  for 
3  hours,  once  a  week,  and  affects  only 
the  waters  within  a  150-foot  radius  of 
the  fireworks-laden  vessel  as  it  transits 
to  the  launch  site  and  the  waters  within 
a  1,000-foot  radius  of  the  launch  site. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  temporary  final  rule  does  not 
provide  for  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  under  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  and  ccmcluded  that, 
under  figure  2-1,  paragraph  (34)(g)  of 
COMDTINST  M16475.1C  diis  rule  is 
categorically  excluded  from  further 
environmental  documentation.  Rules 
establishing  safisty  zones  are  excluded 
tmder  that  authority. 

List  ofSul^ecta  in  33  CFR  Part  165 

Haibon,  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 


f166.T06+O4l 
Weekly  itlUwi 
VIrglntaBMOl 

Ocean,  C^ast 
20thSii44tvi 
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Regulatita 

For  this  reasons  set  out  in  the 
preambia.  the  Coast  Guard  amends  33 
CFR  part!  165  as  follows: 

PART  16^— {AMENDED] 


1.  The  jauthority  citation  for  part  165 
continue^  to  read  as  follows: 

Autho^:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  lL05-l(g).  6.04-1. 6.04-6,  and  160.5; 
49CFR1,46. 

2.  A  DC  w  temporary  §  165.T05-041  is 
^dded  ti  I  read  as  follows: 

§  165.Toi  «41    Safety  Zone:  Virginia  Beach 
Weekly  ltlre«vorks  Display,  Rudae  Inlet, 
Virginia  ^  aaoh,  Virginia,  and  Atlantic 
Ocean,  C^wM  Watars,  between  ITtti  and 
20th  atr4f  Virginia  Beach,  Virginia. 

(a)  Lc^ition.  The  following  area  is  a 
safety  zOtie:  All  waters  within  a  150-foot 
radius  oif  a  fireworks-laden  vessel  as  it 
transits  {through  Rudee  Inlet  and  from 
Rudee  Ililet  to  the  fireworks  launch  site 
about  1,1100  yards  off  the  coast  of 
Virginia  Beach,  Virginia,  between  17th 
and  20tti  streets,  and  all  waters  within 

a  1,000-foot  radius  of  the  fireworks 
launch  ^^e. 

(b)  Effective  date.  This  section  is 
effective  from  8  p.m.  on  June  1, 1999 
imtil  11  p.m.  on  September  5, 1999.  It 
will  be  enforced  only  on  Sunday 
starting  on  June  1, 1999,  and  ending  on 
September  5, 1999,  between  8  p.m.  and 
11  p.m.  I 

(c)  Cat  tain  of  the  Port.  Captain  of  the 
Port  mea  as  the  Commanding  Officer  of 
the  Marjne  Safety  Office  Hampton 
Roads,  Vf  jrfolk,  VA,  or  any  Coast  Guard 
commis^  oned,  warrant,  or  petty  ofilcer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  on  his  behalf. 

(d)  Rmilations.  (1)  In  accordance 
with  thegeneral regulations  in  §§  165.23 
and  165]$01,  entry  into  this  safety  zone 
is  prohiptted  unless  authorized  by  the 
Captain  6f  the  Port  of  his  designated 
representative. 

(2)  PeHons  or  vessels  requiring  entry 
into  or  liassage  through  the  safety  zone 

request  authorization  from  the 
f  the  Port  or  his  designated 

tive.  The  vessels  enforcing  the 
safety  zwe  are  available  on  VHF  Marine 
Band  Radio,  channels  13  and  16.  The 
Captain  of  the  Port  or  his  representative 
is  available  at  (757)  484-8192. 

(3)  Thje  Captain  of  the  Port  will  notify 
the  public:  of  changes  in  the  status  of 
this  zone' by  Marine  Safety  Radio 
Broadca^  on  VHF  Marine  Band  Radio, 
Channel  ^2  (157.1  MHz). 


must 

Captain 

lepresei 


Dated:  June  1. 1999. 
J.E.  Schrumer, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Hampton  Roads. 

(FR  Doc.  99-21767  Filed  6-20-99;  8:45  am] 
BILUNG  COOE  MIO-IS-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

33  CFR  Part  165 

[CQ01-M-141] 

RIN2115-AA97 

Safety  Zone:  Chelsea  Street  Bridge 
Fender  System  Repair,  Chelsea  River, 
Chelsea,  MA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rulfe. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Chelsea  Street  Bridge  fender  system 
repairs  on  the  Chelsea  River.  The  safety 
zone  temporarily  closes  all  waters  of  the 
Chelsea  River  100  yards  upstream  and 
100  yards  dovsrnstream  from  the 
centerline  of  the  Chelsea  Street  Bridge. 
The  safety  zone  is  needed  to  protect 
vessels  from  the  hazards  posed  during 
repairs  to  the  bridge  fender  system. 
DATES:  This  rule  is  effective  between  the 
hours  of  9:00  p.m.  and  5:00  a.m., 
Monday  through  Friday,  from  August  4, 
1999  through  August  31, 1999. 
ADDRESSES:  Dociiments  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office,  Boston,  455 
Commercial  Street,  Boston, 
Massachusetts,  02109,  between  8:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (617)  223-3000. 
FOR  FURTHER  INFORMATION  CONTACT:  ENS 
Rebecca  Montleon,  Waterways 
Management  Division,  Coast  Guard 
Marine  Safety  Office  Boston,  (617)  223- 
3000. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History  ** 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
pubUshed  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Details  of  the  repairs  to  the 
bridge  fender  system  were  not  provided 
to  the  Coast  Guard  until  July  22, 1999, 
making  it  impossible  to  publish  a  NPRM 
or  a  final  rule  30  days  in  advance  with 
sufficient  time  for  public  comment.  Any 
delay  encountered  in  this  regulation's 
effective  date  would  be  contrary  to  the 


public  interest  since  immediate  action  is 
needed  to  close  a  portion  of  the 
waterway  and  protect  the  maritime 
public  from  the  hazards  associated  with 
bridge  construction  activities  upon  a 
navigable  waterway. 

Background  and  Purpose 

The  Chelsea  Street  Bridge  over  the 
Chelsea  River,  Chelseas,  MA,  fender 
system  is  in  need  of  repairs.  Diiring  the 
repairs,  barges  will  be  moored  in  the 
center  of  the  channel  under  the  bridge, 
and  pilings  will  be  removed  and/or 
replaced.  The  placement  of  the  barge 
will  require  the  closure  of  the  waterway 
for  the  safety  of  vessels  during  the 
repairs  to  the  bridge  fender  system. 
Therefore,  a  safety  zone  is  necessary  to 
allow  the  safe  removal  of  pilings,  repairs 
to  the  fender  system,  and  to  protect 
vessel  traffic. 

This  regulation  establishes  a  safety 
zone  in  all  waters  of  the  Chelsea  River 
100  yards  upstream  and  100  yards 
dovtmstream  fivm  the  centerline  of  the 
Chelsea  Street  Bridge.  This  safety  zone 
prevents  entry  into  or  movement  within 
this  portion  of  the  Chelsea  River.  The 
expected  duration  of  the  safety  zone 
will  be  between  the  hours  of  9:00  p.m. 
and  5:00  a.m.,  Monday  through  Friday 
from  August  4,  1999  until  August  31, 
1999.  The  Coast  Guard  will  make 
Marine  Safety  Information  Broadcasts 
informing  mariners  of  this  safety  zone. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  poUcies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  regulatory  evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  imnecessary. 
This  finding  is  based  on  the  limited 
recreational  and  commercial  traffic 
expected  in  the  area,  and  the  fact  that 
commercial  operators  have  received 
advance  notification  of  the  project  and 
can  make  alternate  arrangements. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
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organizations  that  are  independently 
owmed  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jimsdictions  with 
populations  of  less  th&n  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
601  et  seq.),  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

CoUectiixi  of  Information 

This  rule  contains  no  collection  of 
informatifHi  requirements  imder  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  imder  the  principles  and  criteria 
contained  in  Executive  Order  12612. 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

EnTiroiuneDt 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  imder  Figure  2-1, 
paragraph  34(g),  of  Commandant 
Instniction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under    - 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safisty.  Navigation 
(wat»).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regnlatitm 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  Part 
165  as  follows: 

PART  185— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Anthority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1. 6.04-6. 160.5;  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-141  to 
read  as  follows: 

1166.101-141  Safety  Zone:  Chetoea  Street 
Bridge  fender  systtm  repair.  Ctieleea  River, 


(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Chelsea 
River  100  yards  upstream  and  100  yards 
downstream  for  the  centerline  of  the 
Chelsea  Street  Bridge. 


(b)  Effective  date.  This  section  is 
effective  between  the  hours  of  9:00  p.m. 
and  5:00  a.m.,  Monday  through  Friday, 
from  August  4,1999  through  August  31, 
1999. 

(c)  Regulations.  (1)  Entry  into  or 
movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
COTP  Boston. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP  or  the  designated  on-scene  U.S. 
Coast  Guard  patrol  personnel.  U.S. 
Coast  Guard  patrol  personnel  include 
commissioneid,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

(3)  The  general  regulations  covering 
safety  zones  in  §  165.23  apply. 

Dated:  August  4, 1999. 
JJL  Whitehead, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port.  Boston,  ^4assac^lusetts. 

(PR  Doc.  99-21789  Filed  8-20-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[PA11S-40a0a:  FRL-6426-1] 

Approval  and  Promulgation  of  Stata 
Air  Quality  Plana  for  Daaignatad 
Fadlitiaa  and  Pollutanta; 
Pannaylvania;  Larga  Municipal  Waata 
Combuatora  (MWCa) 

AOBICY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Direct  final  rule. 

SUMMARY:  EPA  is  granting  conditional 
approval  of  the  Commonwealth  of 
Pennsylvania's  mimicipal  waste 
combustor  (MWC)  lll(d)/129  plan 
submitted  by  the  Pennsylvania 
Department  of  Environmental 
Protection,  Biueau  of  Air  Quality,  on 
April  27, 1998,  and  as  amended  on 
September  8, 1998.  This  action  is  a 
conditional  approval  because  the 
submitted  plan  does  not  contain  an 
expeditious  compliance  schedule  for  the 
supplemental  MWC  emissions 
guidelines  (EG)  limits  promulgated  on 
August  25, 1997.  The  plan  was 
submitted  to  fulfill  requirements  of  the 
Clean  Air  Act  (CAA),  and  the  EG  Uiat 
are  applicable  to  existing  MWC  facilities 
with  an  individual  unit  combustor 
capacity  greater  than  250  tons  per  day 
(TPD)  of  municipal  solid  waste.  An 
existing  MWC  imit  is  one  for  which 
construction  commenced  on  or  before 
September  20, 1994. 
DATES:  This  final  rule  is  effective 
October  22, 1999  imless,  on  or  before 


September  22, 1999,  adverse  or  critical 
comments  are  received.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Makeba  A.  Morris,  Chief,  Technical 
Assessment  Brandi,  Mailcode  3AP22, 
Environmental  Protection  Agency, 
Region  m,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above  EPA  address  and  by 
contacting  Krishnan  Ramamurthy  at  the 
Pennsylvania  Department  of 
Environmental  Protection,  Biueau  of  Air 
Quality.  Rachel  Carson  State  Office 
Building,  400  Market  Street,  Harrisburg, 
Pennsylvania  17105-8468. 

FOR  FURTHER  INFORMATKM  CONTACT: 
James  B.  Topsale  at  (215)  814-2190,  or 
by  e-mail  at  topsale.jim9epamail.gov. 
While  information  may  be  obtainMl  via 
e-mail,  any  comments  must  be 
submitted,  in  writing,  as  indicated  in 
the  ADDRESSES  section  of  this  document. 

SUPPLEMBITARY  MFORMATION: 
L  Background 

Section  111(d)  of  the  CAA  requires 
that  "designated"  pollutants  controlled 
imder  standards  of  performance  for  new 
stationary  sources  by  Section  111(b)  of 
the  CAA  must  also  be  controlled  at 
existing  sources  in  the  same  source 
category.  Also.  Section  129  of  the  CAA 
specifically  addresses  solid  waste 
combustion.  It  requires  EPA  to  establish 
emission  guidelines  (EG)  for  MWC  units 
and  requires  states  to  develop  state 
plans  for  implementing  the  promulgated 
EG.  The  Part  60.  Subpart  Cb,  EG  for 
MWC  units  differ  from  other  EG 
adopted  in  the  past  because  the  rule 
addresses  both  Sections  111(d)  and  129  ■ 
CAA  requirements.  Section  129 
requirements  override  certain  related 
aspects  of  Section  111(d). 

On  December  19, 1995.  pursuant  to 
Sections  111  and  129  of  the  CAA,  EPA 
promulgated  new  soiut:e  performance 
standards  (NSPS)  applicable  to  new 
MWCs  (i.e.,  those  for  which 
construction  was  commenced  after 
September  20, 1994)  and  EG  applicable 
to  existing  MWCs.  The  NSPS  and  EG  are 
codified  at  40  CFR  Part  60,  Subparts  Eb 
and  Cb,  respectively.  See  60  FR  65387 
and  65415.  Subparts  Eb  and  Cb  regulate 
MWC  emissions.  Emissions  from  MWCs 
contain  organics  (dioxin/furans),  metals 
(cadmium,  lead,  mercury,  particulate 
matter,  opacity),  and  acid  gases. 
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(hydrog^h  chloride,  sulphur  dioxide, 
and  nitrojgen  oxides). 

On  April  8, 1997,  the  United  States 
Court  ol  Appeals  for  the  District  of 
Columbia  Circuit  vacated  Subparts  Cb 
and  Eb  Ai  they  apply  to  MWC  imits  with 
capacity  to  combust  less  than  or  equal 
to  250  tons  per  day  (TPD)  of  municipal 
solid  waste  (MSW),  consistent  with 
their  opinion  in  Davis  County  Solid 
Waste  Management  and  Recovery 
District  V.  EPA.  101  F.3d  1395  (D.C.  Qr. 
1996),  d$\amended,  108  F.3d  1454  (D.C. 
Cir.  1997).  As  a  result,  Subparts  Cb  and 
Eb  werBi  amended  to  apply  only  to  MWC 
units  wijththe  capacity  to  combust  more 
than  250170  of  MSW  per  unit  (i.e.. 
large  MWC  units).  Also,  the  amended 
EG  made:  minor  revisions  to  the 
emissions  limitations  for  foiu* 
pollutanlis — ^hydrogen  chloride,  sulfur 
dioxidei  bxides  of  nitrogen,  and  lead. 
The  amended  requirements  of  the  NSPS 
and  EG  Vfere  published  in  the  Federal 
Registeif  bn  August  25, 1997.  See  62  FR 
45119  a^  45124  for  the  EG 
amendnients. 

Sectic^  129(b)(2)  of  the  CAA  requires 
States  td  pubmit  to  EPA  for  approval 
state  plms  that  implement  and  enforce 
the  EG.  State  Plans  must  be  "at  least  as 
protective"  as  the  EG,  and  become 
Federally  enforceable  upon  approval  by 
EPA.  The  procedures  for  adoption  and 
submittal  of  State  Plans  are  codified  in 
40  CFR  Hart  60,  Subpart  B.  EPA 
original||  promulgated  the  Subpart  B 
provisidis  on  November  17, 1975. 
However*  EPA  amended  Subpart  B  on 
Etecember  19, 1995,  to  allow  the  source 
specific  subparts  developed  imder 
Section  |lJ29  to  include  requirements 
that  supersede  the  general  provisions  in 
Subpart  1$  regarding  the  schedule  for 
submittal  of  State  Plans,  the  stringency 
of  the  emission  limitations,  and  the 
compliance  schedules.  See  60  FR  65414. 

As  redibired  by  Section  129(b)(3)  of 
the  CAAjon  November  12, 1998  EPA 
promulgated  a  Federal  Implementation 
Plan  (F^  for  large  MWCs  that 
commedced  construction  on  or  before 
SeptemMr  20, 1994.  The  FIP  is  a  set  of 
emissioQt  limits,  compliance  schedules, 
and  oth^y  requirements  that  implement 
the  MWG  EG.  as  amended.  The  FIP  is 
applicaqle  to  those  large  existing  MWCs 
not  specSfically  covered  by  an  approved 
State  pla^  under  Sections  111(d)  and 
129  of  th«  CAA.  Also,  it  fills  a  Federal 
enforceability  gap  until  State  plans  are 
approved  and  ensures  that  the  MWC 
units  staiy  on  track  to  complete  pollution 
control  Muipment  retrofit  schedules  to 
meet  th^  pnal  statutory  compliance  date 
of  Decet<)er  19,  2000.  However,  the  FIP 
no  longc  I  applies  once  a  State  plan  is 
approve  |.  Unlike  a  FIP  for  sources 
regulateji  under  Sections  110  or  172,  the 


Section  lll(d)/129  FIP  imposes  no 
statutory  or  other  sanctions  because  of 
deficient  or  unapproved  state  plans.  An 
approved  State  plan  is  a  State  plan  that 
EPA  has  reviewed  and  approved  based 
on  the  requirements  of  40  CFR  Part  60, 
Subpart  B  to  implement  and  enforce  40 
CFR  Part  60,  Subpart  Cb.  See  63  FR 
63192. 

As  noted  above,  emissions  from 
MWCs  contain  organics  (dioxin/furans), 
metals  (cadmium,  lead,  mercury, 
particulate  matter,  opacity),  and  acid 
gases,  (hydrogen  chloride,  sulphur 
dioxide,  and  nitrogen  oxides).  These 
pollutants  can  cause  adverse  effects  to 
the  public  health  and  the  environment. 
Dioxin,  lead  and  merciuy  can 
bioaccumulate  in  the  environment.  Acid 
gases  contribute  to  the  acid  rain  that 
lowers  the  pH  of  surface  waters  and 
watersheds,  harms  forests,  and  damages 
buildings.  In  addition,  nitrogen  oxides 
emissions  can  contribute  to  the 
formation  of  groimd  level  ozone,  which 
is  associated  with  a  number  of  adverse 
health  and  environmental  effects. 

II.  Review  of  the  Commonwealth  of 
Pennsylvania's  MWC  lll(d)/129  Plan 

EPA  has  reviewed  the  Commonwealth 
of  Pennsylvania's  ( the 
"Commonwealth")  lll(d)/129  plan  for 
existing  large  MWC  units  in  the  context 
of  the  requirements  of  40  CFR  Part  60, 
and  Subparts  B  and  Cb,  as  amended.  A 
siunmary  of  that  review  is  provided 
below. 

A.  Identification  of  Enforceable  State 
Mechanism  for  Implementing  the  EG 

The  regulation  at  40  CFR  60.24(a) 
requires  that  the  Section  111(d)  plan 
include  emissions  standards,  defined  in 
40  CFR  60.21(f)  as  "a  legally  enforceable 
regulation  setting  forth  an  allowable  rate 
of  emissions  into  the  atmosphere,  or 
prescribing  equipment  specifications  for 
control  of  air  pollution  emissions."  EPA 
interprets  the  term  "regulation"  in 
60.21(f)  to  include,  in  addition  to  a 
imiform  state  requirement  or  state  rule, 
other  mechanisms  that  are  legally 
enforceable  under  state  law.  These  other 
mechanisms  could  include,  for  example, 
an  administrative  order,  a  compliance 
order,  or  a  state  operating  permit.  A 
state  may  select  these  other  enforceable 
mechanisms  provided  that  the  state 
demonstrates  that  it  has  the  imderlying 
authority  and  demonstrates  that  the 
selected  mechanism  is  state  enforceable. 
Additional  guidance  on  this  matter  is 
found  in  EPA's  "Municipal  Waste 
Combustion:  Summary  of  the 
Requirements  for  Section  lll(d)/129 
Plans  for  Implementing  the  Municipal 
Waste  Combustor  Emission  Guidelines 
(EPA-456R-96-003.  July  1996).  On 


December  27, 1997,  the  Pennsylvania 
Department  of  Enyironmental  Protection 
(PADEP)  adopted  and  incorporated  by 
reference  (27  Pa.  B.  6809)  the  federal  EG 
for  MWCs.  Subsequently,  on  April  27, 
1998  the  PADEP  submitted  to  EPA  its 
MWC  lll(d)/129  plan.  At  the  time  of 
submittal,  the  PADEP  recognized  that 
the  plan  did  not  contain  the  required 
legally  enforceable  mechanism  and 
compliance  dates  to  implement  the 
adopted  EG  and  related  plan.  On 
September  8, 1998,  the  PADEP 
submitted  five  (5)  MWC  federally 
enforceable  state  operating  permits 
(FESOPs)  and  one  (1)  MWC  plan 
approval  (i.e.,  construction  permit)  to 
serve  as  the  legally  enforceable 
mechanisms  for  implementating  its    ' 
lll(d)/129  plan.  Under  the  terms  and 
conditions  of  the  submitted  permits,  the 
applicable  EG  requirements  (Subpart 
cb)  are  nonexpiring  and  continue  in  full 
force  and  effect  until  modified  by  the 
PADEP  as  a  lll(d)/129  plan  revision. 
The  PADEP  has  met  the  requirements  of 
40  CFR  60.24(a)  to  have  legally 
enforceable  emission  standards. 

B.  Demonstration  of  Legal  Authority 

Title  CFR  60.26  requires  the  111(d) 
plan  to  demonstrate  that  the  State  has 
legal  authority  to  adopt  and  implement 
the  emission  standards  and  compliance 
schedules.  As  noted  above,  a  state  may 
select  the  use  of  an  enforceable 
mechanism,  other  than  a  regulation,  to 
implement  the  plan,  providing  the  state 
demonstrates  its  legal  authority  to 
enforce  the  mechanism.  The  lll(d)/129 
plan  submitted  by  PADEP  includes  a 
legal  opinion  that  the  PADEP  has 
sufficient  statutory  and  regulatory 
authority  under  its  plan  approval  (under 
Pennsylvania  regulations  a  plan 
approval  is  a  permit  to  construct)  and 
state  operating  permit  programs  to 
implement  applicable  requirements 
adopted  under  Sections  111(d)  and  129 
of  the  CAA.  A  copy  of  the 
Commonwealth's  Air  Pollution  Control 
Act  (35  P.S.  4001  et.  seq.)  and  the 
applicable  regulations  in  25  Pa.  Code 
Article  in  (relating  to  air  resources)  for 
the  issuance  of  plan  approvals.  State 
operating  permits,  and  Title  V  permits 
were  also  submitted  with  the  lll(d)/129 
plan.  The  PADEP  has  demonstrated  that 
it  has  the  legal  authority  to  adopt  and 
implement  the  emission  standards  and 
compliance  schedules  governing  MWC 
emissions.  This  meets  the  requirements 
of40  CFR  60.26. 

C.  Inventory  of  MWCs  in  Pennsylvania 
Affected  by  the  EG 

Title  40  CFR  60.25(a)  requires  the 
1 11(d)  plan  to  include  a  complete 
source  inventory  of  all  existing  large 
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MWCs  (i.e..  unit  capacity  greater  than 
250  TPD).  The  PADEP  has  identified  six 
(6)  fedlities  with  individual  MWC  units 
having  combustion  capacities  greater 
than  250  TPD.  The  Conunonwealth  of 
Pennsylvania  inventory  of  existing  large 
MWC  units  identifies  the  following 
MWC  plants:  (1)  American  Ref-Fuel  of 
Delaware  Valley.  LP  (formerly  Delaware 
Coimty  Resource  Recovery  Facility):  (2) 
die  Hairiri>uig  Materials.  Enmgy. 
Recycling  and  Recoveiv  Facility;  (3) 
Lancaster  County  Solid  Waste 
Management  Authority;  (4)  Montenay 
Montgomery  Limited  Partnership;  (5) 
Wheelabrator  Falls,  Inc.,  Bucks  Coimty; 
and  (6)  York  County  Resource  Recovery 
Center. 

D.  Inventory  of  Emissions  From  MWCs 
inPennsyivania 

Title  40  CFR  60.25(a)  requires  that  the 
plan  include  an  emissions  inventory 
that  estimates  emissions  of  the  pollutant 
regulated  by  the  EG.  Emissions  from 
MWCs  contain  organics  (dioxin/fiuans), 
metals  (cadmiimi.  lead,  mercury, 
particulate  matter,  opacity),  and  add 
gases  (hydrogen  chloride,  sulphur 
dioxide,  and  nitrogen  oxides).  For  each 
MWC  plant,  the  PADEP  plan  contains 
information  on  estimated  MWC 
emission  rates  in  terms  of 
concentrations  and  mass  emissions 
rates.  The  emissions  rates  data  were 
obtained  from  source  stack  tests, 
continuous  emission  monitors,  and 
utilization  of  EPA  estimating  procedures 
(AP-42).  Tliis  meets  the  emission 
inventory  requirements  of  40  CFR 
60.25(a). 

E.  Emission  Limitations  for  MWCs 

Tide  40  CFR  60.24(c)  spedfies  that 
the  State  plan  must  include  emission 
standards  that  are  no  less  stringent  than 
the  EG.  except  as  spedfied  in  40  CFR 
60.24(0  which  allows  for  less  stringent 
emission  limitations  on  a  case-by-case 
basis  if  certain  conditions  are  met. 
However,  this  exception  clause  is 
superseded  by  Section  129(b)(2)  of  the 
CAA  which  requires  that  state  plans  be 
"at  least  as  protective"  as  the  EG.  Tide 
40  CFR  60.33b  of  the  EG  contain  the 
emissions  limitation  applicable  to 
existing  large  MWCs.  The  FESOPs  and 
plan  approval  submitted  by  PADEP 
reference  applicable  emissions 
limitations  that  are  consistent  and  "at 
least  as  protective"  as  those  in  the  EG. 
as  amended. 

F.  Compliance  Schedules 

A  state  Section  111(d)  plan  must 
indude  a  compliance  schedule  that 
owners  and  operators  of  affeded  MWCs 
must  meet  in  complying  with  the 
reqiiirements  of  the  plan.  Any  proposed 


revision  to  a  compliance  schedule  is 
subjed  to  the  requirements  of  Subpart 
B,  60.28,  Plan  revisions  by  the  State. 
Tide  40  CFR  60.39b  of  the  EG  provides 
that  planning,  awarding  of  contracts, 
and  installation  of  air  emission 
collection  and  control  equipment 
capable  of  meeting  the  EG  requirements 
must  be  accomplished  within  3  yeara  of 
EPA  plan  approval,  but  in  no  case  later 
than  December  19,  2000.  As  a  result  of 
the  Davis  County  litigation,  noted  above, 
compliance  with  supplemental  EG 
emissions  limits  for  lead,  sulfur  dioxide, 
hydrogen  chloride,  and  nitrogen  oxides 
could  extend  until  August  26,  2002,  or 
3  yeare  after  EPA  approval  of  the  111(d)/ 
129  plan,  whichever  is  earlier.  However, 
Section  129(f)(2)  of  the  CAA  states  that 
requirements  promulgated  pursuant  to 
Sections  111  and  129  must  be  efiisdive 
"as  expeditiously  as  practicable  after 
approval  of  a  State  plan." 

The  PADEP  submittal  requires 
compliance  with  the  original  1995  EG 
emissions  limits  no  later  than  December 
19, 2000.  However.  PADEP's  siibmittal 
requires  compliance  with  the  1997  EG 
supplemental  emissions  limits  later 
than  August  26.  2002.  or  3  years  after 
EPA  approval  of  the  lll(d)/129  plan, 
whichever  is  earlier.  In  accordance  with 
Section  129(f)(2)  and  the  FIP 
promulgated  for  MWCs  and  its 
background  information  dociunent,  EPA 
has  determined  that  the  final 
compliance  dates  for  the  supplemental 
emissions  limits,  stipulated  in  the 
lll(d)/129  plan  FESOPs  and  plan 
approval  submitted  by  PADEP  are  not 
expeditious.  See  63  FR  63196.  The 
exception  is  the  Harrisburg  MWC 
facility  permit  which  requires  the 
permittee  to  cease  operation  no  later 
than  December  19,  2000.  The  same 
types  of  air  pollution  control  technology 
serve  as  the  basis  for  both  the  1995 ISG 
limits  and  the  1997  EG  amended 
(supplemental)  Umits.  That  tedmology 
consists  of  spray  dryer/&bric  filter  or 
electrostatic  predpitator  (ESP),  carbon 
injection,  and  selective  non-catalytic 
reduction  (SNCR)  for  non-refiradory 
combustor  types.  The  plan  submitted  by 
PADEP  contains  no  economic, 
technical,  or  other  rationale  to  justify  a 
compliance  date  extension  until  August 
26.  2002  for  the  supplemental  emissions 
limits.       

Title  40  CFR  60.24(e)(1)  provides  Uiat 
any  compliance  schedule,  extending 
more  than  12  months  fit)m  the  date 
required  for  plan  submittal,  shall 
include  legally  enforceable  increments  ' 
of  prcM[ress  as  specified  in  40  CFR 
60.2lCb).  including  deadlines  for 
submittal  of  a  final  control  plan, 
awarding  of  contracts  for  emission 
control  systems,  initiation  of  on-site 


construction  or  installation  of  emission 
control  equipment,  completion  of  on- 
site  construction/  installation  of 
emission  control  equipment,  and  final 
compliance.  In  addition,  40  CFR  60.39b 
reqiures  that  all  large  MWCs  for  which 
construction  was  commenced  after  June 
26. 1987  must  meet  the  mercury  and 
dioxins/furans  emissions  limitations 
within  one  year  following  issuance  of  a 
revised  construction  or  operating 
permit,  if  a  permit  modification  is 
required,  or  within  one  year  following 
EPA  approval  of  the  State  plan, 
whichever  is  later.  The  MWC  FESOPs 
and  plan  approval  establish  interim  and 
final  compliance  schediUes.  as  required 
by  40  CFR  60.24(e)(1).  and  60.39b. 
However,  as  noted  above.  Section 
129(f)(2)  of  die  CAA  stipulates  that 
requirements  promulgated  pursuant  to 
Sections  111  and  129  must  be  effective 
"as  expeditiously  as  practicable  after 
approval  of  a  State  plan." 

Therefore,  EPA  is  approving  the 
FESOPs  and  plan  approval  interim  and 
final  compliance  sdusdides  submitted 
by  PADEP  for  Uie  original  1995  EG 
emissions  limits,  but  is  not  approving 
PADEP's  final  compliance  schedule 
(August  26.  2002.  or  3  years  after  EPA 
approval  of  the  state  plan,  whichever  is 
earlier)  for  the  1997  supplemental 
emissions  limits  submitted  by  PADEP. 
See  62  FR  45116.  EPA  is  granting 
conditional  approval  of  the  lll(d)/129 
plan  submitted  on  August  27. 1998  and 
as  amended  September  8, 1998  for 
MWCs.  EPA  will  fully  approve  the  final 
compliance  schedule  for  the 
supplemental  emissions  limits  after  the 
PADEP  submits  amended  FESOPs.  or 
some  other  appropriate  State 
enforceable  mechanism,  to  require  final 
compliance  of  the  1997  supplemental 
emission  limits  by  no  later  than 
December  19.  2000.  In  the  interim,  the 
December  19. 2000  compliance  d^ 
provisions  for  meeting  the  1997 
supplemental  emission  limits,  imposed 
in  the  FIP  promulgated  on  November 
12. 1998,  shall  continue  to  apply  to  the 
sources  in  Pennsylvania. 

H.  Testing.  Monitoring,  Record  Keeping, 
and  Reporting  Requirements 

The  EG  at  40  CFR  60.38b  and  60.39b 
cross  reference  applicable  NSPS  ' 

requirements  (Subpart  Eb)  for  MWCs 
relating  to  performance  testing, 
monitoring,  reporting  and 
recordkeeping  requirements  that  state 
plans  must  include.  The  FESOPs  and 
plan  approval  submitted  by  PADEP 
meet  the  requirements  of  40  CFR  60.38b 
and  60.39b. 
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/.  A  Rk^  :ord  of  Public  Hearing  on  the 
State  ^  Ian 

Public  hearings  were  held  in 
Consbohocken  and  Harrisburg,  PA  on 
Januaiy  7  and  8, 1998.  respectively. 
Notic^l  for  both  hearings  were 
publisped  in  the  PA  Register  and  two 
newspapers  on  December  6. 1997,  and 
one  newspaper  on  December  7, 1997, 
more  than  30  days  prior  to  the 
respective  public  hearing  dates.  The 
State  plan  includes  the  records  from 
both  1^  the  noted  public  hearings.  The  ' 
PAPER  certified  on  April  27, 1998  that 
the  40j  CFR  60.23  public  hearing 
requirements  were  met.  The  state 
provided  evidence  of  complying  with 
EPA  public  notice  and  other  hearing 
requir^ents,  including  a  record  of 
publiq  tomments  received.  The  40  CFR 
60.23  i«quiiement  for  a  public  hearing 
on  thej  Ul(d)/129  plan  has  been  met  by 
thePiW^P. 

/.  Provision  for  Annual  State  Progress 
Reports  to  EPA 

The  PADEP  will  submit  to  EPA  on  an 
annual  Ibasis  a  report  which  details  the 
progreas  in  the  enforcement  of  the  MWC 
lll(dj/l29  plan  in  accordance  with  40 
CFR  60.25.  The  first  progress  report  will 
be  submitted  to  EPA  one  year  after  the 
approval  of  Commonwealth's  MWC 
lll(dy|129  plan  by  EPA. 

in.Fi^  Action 

Bas^  upon  the  rationale  discussed 
above  iqnd  in  further  detail  in  the 
techniaal  support  document  (TSD) 
associated  with  this  action.  EPA  is 
conditiionally  approving  the 
Comniqnwealth  of  Pennsylvania's  MWC 
lll(dy!l29  plan  for  the  control  of  MWC 
emissijtins  from  afiected  Cadlities.  With 
the  exmidt  exception  of  the  compliance 
sched«|e  and  date  for  meeting  the  1997 
suppleanental  emissions  limits,  the 

R revisions  of  the  PIP  promulgated  on 
lovember  12, 1998  no  longer  apply  to 
affected  facilities  in  the  Commonwealth. 
The  pBfivisions  of  the  November  12, 
1998  pip  for  MWCs  promulgated  on 
November  12, 1998  regarding  the 
compliance  schedule  and  date  for 
meetiiM  the  1997  supplemental 
emissicpis  limits  continue  to  apply  to 
affected  facilities  in  the  Commonwealth. 
EPA's  iabproval  of  the  Commonwealth's 
lll(dy|29  plan  is  conditioned  upon  the 
submitljal  of  a  lll(d}/129  plan  revision 
that  coi^tains  an  enforceable 
mechailism(s)  that  requires  afiiacted 
facilitiias  to  be  in  full  compliance  with 
all  supplemental  emissions  limits  (lead, 
sulfur  aioxide.  hydrogen  chloride,  and 
nitrogev  oxides)  no  later  than  December 
19,  20bd.  That  submittal  must  be  made 
by  the  ( k)nim(mwealth  to  EPA  by  no 


later  than  August  22,  2000.  If 
Pennsylvania  fails  to  meet  the  condition 
by  the  due  date  indicated  above,  EPA 
will  notify  the  PADEP  by  letter  that  the 
condition  of  this  plan  approval  has  not 
been  met,  that  the  conditional  approval 
of  its  lll(d)/129  plan  for  MWCs  has 
converted  to  a  disapproval,  and  that  the 
entire  FIP  for  MWC^  promulgated  on 
November  12, 1998  (63  FR  63191)  has 
been  reinstated  in  the  Commonwealth. 
Subsequently,  a  notice  will  be 
published  in  the  Federal  Register 
aimouncing  that  the  Commonwealth's 
MWC  lll(d]/129  whole  plan  has  been 
disapproved  and  the  entire  FIP 
promulgated  on  November  12. 1998  will 
be  reinstated.  Upon  fulfillment  of  the 
condition  by  the  due  date  specified, 
EPA's  conditional  approval  shall  be 
converted  to  a  full  approval  and  the 
provisions  of  the  FIP  for  MWCs 
promulgated  on  November  12, 1998  (63 
FR  63191)  relating  to  the  compliance 
schediile  for  supplemental  emissions 
limits  shall  no  longer  apply  in  the 
Commonwealth. 

The  19i9S  original  and  1997 
supplemental  emissions  limitations  and 
compliance  schedule  requirements  are 
not  applicable  to  the  Harrisburg  MWC 
facility  provided  it  ceases  operation  no 
later  than  December  19,  2000,  as 
stipulated  under  the  terms  and 
conditions  of  its  FESOP.  and  remains 
shut  down. 

The  submitted  FESOPs  and  plan 
approval  include  PADEP  new  somtM 
review  and  other  requirements  that  are 
outside  the  scope  of  the  lll(d)/129  plan 
requirements.  EPA  is  taking  no  action 
on  those  PADEP  requirements  that  are 
outside  the  scope  of  the  EG  and  111(d)/ 
129  plan  requirements.  As  provided  by 
40  CFR  60.28(c),  any  revisions  to  the 
Commonwealth's  MWC  lll(d)/129  plan 
or  associated  regulations,  FESOPs,  and 
plan  approval  will  not  be  considered 
part  of  the  applicable  plan  until 
submitted  by  the  PADEP  in  accordance 
vrith  40  CFR  60.28(a)  or  (b),  as 
applicable,  and  imtil  approved  by  EPA 
in  accordance  with  40  O^  Part  60, 
Subpart  B,  requirements. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  dociunent  that  will  serve  as  .the 
proposal  to  approve  the  111(d)  plan 
should  relevant  adverse  or  critical 
comments  be  filed.  This  rule  will  be 
efiisctive  October  22, 1999  without 
further  notice  unless  the  Agency 
receives  relevant  adverse  comments  by 
September  22, 1999. 


If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
infOTming  the  public  that  the  rule  will 
not  take  effect,  and  that  the  MWC  FIP 
requirements  remain  in  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Only  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  October  22. 
1999  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

IV.  Administrative  Reqnirementa 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  bom  review  under  Executive 
Order  (E.O.)  12866,  entitled  "Regulatory 
Planning  and  Review." 

B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  complies  by 
consulting,  E.0. 12825  requires  EPA  to 
provide  to  the  Office  of  Management    ■ 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written  ^ 

communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  in^ose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
Section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

E.O.  13045,  entitled  "Protection  of 
Children  fitim  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that 
the  EPA  determines  (1)  is  "economically 
significant,"  as  defined  under  E.O. 
12866,  and  (2)  the  environmental  health 
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or  safety  risk  addressed  by  the  rule  has 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safiety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  E.O. 
13045  because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.0. 12866,  and  it  does  not  address 
an  envinnunental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 

D.  Executive  Order  13084 

Under  E.0. 13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  EPA  complies  by 
consulting,  E.0. 13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
afiiacted  tribal  governments,  a  summary 
of  the  native  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.0. 13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requiroments  that 
afiisct  Indian  Tribes.  Accordingly,  the 
requirements  of  Section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions. 
Pvusuant  to  Section  605(b)  of  the  RFA, 


I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  Federal  action  approves  pre- 
existing requirements  under  Federal, 
State,  or  Local  law  and  imposes  no  new 
requirements  on  any  entity  affected  by 
this  rule,  including  small  entities. 
Therefore,  these  amendments  will  not 
have  a  significant  impact  on' a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  aimual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


H.  Petitions  for  Judicial  Review 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  22, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and. 
shall  not  postpone  the  effiectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Sub  jects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Municipal  waste  combustors. 
Reporting  and  recordkeeping 
requirement. 

Dated:  August  11, 1999.  . 
W.MidiadMcCalw. 
Regional  Administrator,  Region  m. 

40  CFR  Part  62,  Subpart  NN,  is 
amended  as  follows: 

Part  62— (AMENDED] 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Audiority:  42  U.S.C  7401-7642. 

SubfMTt  NN— Pennsylvania 

2.  A  new  center  heading  and  ' 
§§62.9640, 62.9641,  and  62.9642  are 
added  to  read  as  follows: 

Metals,  Add  Gases,  Oiganic 
Compounds  and  Nitrogen  Oxide 
Emissions  From  Existing  Municipal 
Waste  Combustors  With  a  Unit 
Capacity  Greater  Than  250  Tons  per 
Day 

162.9640    Identification  of  piaa 

The  lll(d)/129  plan  for  municipal 
waste  combustors  (MWC)  with  a  unit 
capacity  greater  than  250  tons  per  day 
(TPD)  and  the  associated  Pennsylvania 
Department  of  Environmental  Protection 
five  (5)  MWC  fisderally  enforceable  state 
operating  permits  (FESOPs)  and  one  (1) 
MWC  plan  approval  (i.e.,  construction 
permit)  that  were  submitted  to  EPA  on 
April  27, 1998  and  as  amended  on 
September  8, 1998.  The  lll(d)/129  plan 
is  conditionally  approved  pending 
receipt,  within  one  year  of  EPA  plan 
approval,  of  an  enforceable  mechanism 
that  requires  affected  fecilities  to  be  in 
compliance  no  later  than  December  19, 
2000.  with  the  1997  MWC  emissions 
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guidelihes'  supplemental  emissions 
limits] 

SS2.M|41    Identification  of  sourcea. 

Thelplan  applies  to  all  existing  MWC 
facilities  with  a  MWC  unit  capacity 
greaterthan  250  TPD  of  municipal  solid 

waste] 

§62.Mi42    Effective  date. 

Theliffective  date  of  the  lll(d)/129 
plan  iiiOctober  22, 1999. 

(FR  TM^  99-21658  Filed  8-20-99;  8:45  am] 
wuinqI^ooc  HW-ao-p 

ENVIRONMENTAL  PROTECTION 
AQEI^Y 

40CF|iPart180 

[0Pf>-^^WW7:  FRL-«09»-^ 
RIN  20>1>-AB78 

BuprcrtlBzin;  Extension  of  Toleranc*  for 
Emergency  Exwnptions 

AQENCtV:  Environmental  Protection 

Agendjl  (EPA). 

ACnOff  j  Final  rule. 

SMMUililY:  This  regulation  extends  a 
time-Uaiited  tolerance  for  residues  of 
the  inMcticide  buprofezin  and  its 
metabptites  in  or  on  tomatoes  at  0.7  part 
per  minion  (ppm)  and  tomato  paste  at 
1.0  ppfiti  for  an  additional  2-year  period, 
and  dtrus  fruit  at  2.0  ppm;  dried  citrus 
pulp  ak  10  ppm;  cotton  seed  at  1.0  ppm; 
cotton  gin  byproducts  at  20  ppm;  milk 
at  0.03  ppm;  and  cattle,  sheep,  hogs, 
goatSj  aad  horse  meat  and  fat  at  0.02 
ppm;  uid  meat  byproducts  at  0.5  ppm 
for  an  ndditional  29-month  period. 
These  jtblerances  will  expire  and  are 
revoked  on  December  31,  2001.  This 
action  is  in  response  to  EPA's  granting 
of  emei^ency  exemptions  under  section 
18  of  the  Federal  Insecticide,  Fxmgidde, 
and  RMlenticide  Act  (FIFRA) 
authoijiking  use  of  the  pesticide  on 
tomatoes,  citrus,  and  cotton.  Section 
408(1)^)  of  the  Federal  Food,  Drug,  and 
Cosmrac  Act  requires  EPA  to  establish 
a  time|limited  tolerance  or  exemption 
from  tbiB  requirement  for  a  tolerance  for 
pestiqde  chemical  residues  in  food  that 
will  reyult  &t>m  the  use  of  a  pesticide 
under  Ian  emergency  exemption  granted 
by  EPAi  under  FIFRA  section  18. 
OATE83  trhis  regulation  becomes 
effective  August  23, 1999.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA.  on  or  before  October 
22. 1989. 

AOOftE80E8:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  (OPP-300907], 
must  be  submitted  to:  Hearing  Clerk 


(1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW^ 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Op>erations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  (OPP- 
300907],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by  . 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  IOPP-300907|. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  280. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)  308-9367, 
ertman.andrewOepa.gov. 

SUPPLBIIIB4TARY  INFORMATION:  EPA       -^ 

issued  a  final  rule,  published  in  the 
Federal  Register  of  August  5. 1998  (63 
FR  41720)(FRL-6018-5).  which 
announced  that  on  its  own  initiative 
under  section  408(1)(6)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e).  as  amended  by  the 
Food  Quality  Protection  Act  of  1996 
(FQPA)  (Public  Law  104-170)  it 
established  a  time-limited  tolerance  for 
the  residues  of  buprofezin  and  its 
metabolites  in  or  on  tomatoes  at  0.7 
ppm  and  tomato  paste  at  1.0  ppm,  with 


an  expiration  date  of  December  31, 
1999.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  July  30, 1997  (63 
FR  40735)(FRL-5732-l).  which 
announced  that  on  its  own  initiative 
under  section  408(1)(6),  as  amended  by 
FQPA  (Public  Law  104-170)  it 
established  time-limited  tolerances  for 
the  residues  of  buprofezin  and  its 
metabolites  in  or  on  citrus  fruit  at  2.0 
ppm;  dried  citrus  pulp  at  10  ppm; 
cotton  seed  at  1.0  ppm;  cotton  gin 
byproducts  at  20  ppm;  milk  at  0.03 
ppm;  and  cattle,  ^eep,  hogs,  goats,  and 
horse  meat  and  fat  at  0.02  ppm;  and 
meat  byproducts  at  0.5  ppm;  with  an 
expiration  date  of  July  31, 1998.  EPA 
subsequently  published  a  final  rule  in 
the  Federal  Register  of  June  19, 1998 
(63  FR  33583)  (FRL-5794-7).  extending 
these  tolerances  to  expire  on  July  31, 
1999.  EPA  established  the  tolerances 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  frtim  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  o.  buprofezin  on  tomatoes  for  this 
year's  growing  season  due  to  the 
continuation  of  the  emergency 
condition  with  silverleaf  whiteflies. 
Silverleaf  whitefly  is  a  key  pest  on 
tomatoes  from  the  seedling  stage 
through  harvest  in  Florida  year-roimd  in 
all  production  regions.  High 
populations  feeding  on  plants  cause 
irregular  ripening,  reducing  fiuit  value. 
Whiteflies  may  also  transmit  tomato 
mottle  geminivirus  (TMV)  and  tomato 
yellow  leaf  curl  virus  (TYLCV)  during 
feeding.  TYLCV  was  discovered  in 
tomatoes  in  Florida  in  the  summer  of 
1997  and  is,  therefore,  a  new  pest- 
related  problem.  Because  whitefly  is 
such  a  good  vector  of  the  virus  and  the 
virus  is  so  prevalent,  only  minimal 
infestations  of  whitefly  are  required  to 
transmit  TYLCV  to  tomato  plants.  After 
having  reviewed  the  submission,  EPA 
concurs  that  emeigency  conditions 
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exist.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  buprofezin  on 
tomatoes  for  control  of  silverleaf 
w^teflies  in  Florida. 

EPA  received  a  request  to  extend  the 
use  of  buprofezin  on  dtras  for  this 
year's  growing  season  to  control  red 
scale,  which  has  developed  resistance  to 
available  controls  in  some  areas  of 
California,  and  has  caused  significant 
losses  for  affected  growers;  this  situation 
remains  unchanged  from  that  of  last 
year.  EPA  also  received  requests  from 
Cahfomia  and  Arizona  to  extend  the  use 
of  buprofezin  on  cotton  for  this  year's 
growing  season  since  the  sitiiation  has 
remained  the  same  as  last  year;  a 
recently-introduced  new  strain  or 
species  of  whitefly  has  caused 
significant  losses  to  cotton  growers  and 
has  demonstrated  resistance  to  available 
controls.  After  having  reviewed  the 
submission,  EPA  conaus  that 
emergency  conditions  exist  for  these 
states.  EPA  has  authorized  under  FIFRA 
secdon  18  the  use  of  buprofezin  on 
citrus  for  control  of  red  scale  and  on 
cotton  for  control  of  whiteflies. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  buprofezin  in 
or  on  tomatoes,  citrus  and  cotton.  In 
'  doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  decided  that  the  necessary  tolerance 
undo*  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final 
rules  of  July  30, 1997  (62  FR  40735)  and 
August  5, 1998  (63  FR  41720).  Based  on 
the  data  and  information  cMisidered, 
the  Agency  reaffirms  that  extension  of 
the  time-limited  tolerance  will  continue 
to  meet  the  requirements  of  section 
408(1)(6).  Therefore,  the  time-limited 
tolerances  on  tomatoes  and  tomato  paste 
are  extended  for  an  additional  2-year 
period  and  the  tolerances  for  citrus  friiit, 
dried  citrus  pulp,  cotton  seed,  cotton 
gin  byproducts,  milk,  and  cattle,  sheep, 
hogs,  goats,  and  horse  meat,  fiat,  and 
meet  byproducts  are  extended  for  an 
additional  29-month  period.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations  (CFR).  Although  these 
tolerances  will  expire  and  are  revoked 
on  December  31,  2001,  under  pFDCA 
section  408(1)(S),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  tomatoes,  tomato  paste,  citrus 
fiiiit,  dried  citrus  pulp,  cotton  seed, 
cotton  gin  byproducts,  milk,  and  cattle, 
sheep,  hogs,  goats,  and  horse  meat,  fat, 
and  meat  byproducts  after  that  date  will 
not  be  unlawful,  provided  the  pesticide 


is  applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

I.  Objectiolu  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  October  22, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  i\ith 
the  Hearing  Qeiii,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Cleric  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fiee  prescribed  by  40  CFR  I80.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arhngton,  VA,  (703)  305-5697, 
tompkins.jim9epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  HoUins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 


If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  feet;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
uncontested  clakis  or  fects  to  the 
contrary;  and  resolution  of  the  fectual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
Submissioos 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
(OPP-300907]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  fit>m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA. 

Oojections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov  ■ 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
charactera  and  any  form  of  encryption. 

The  official  record  for  this  regmation, 
as  well  as  the  public  version,  as 
described  in  this  imit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
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into  {printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  thel  official  record  which  will  also 
include  all  comments  submitted  directly 
in  wnting.  The  official  record  is  the 
papeit]  record  maintained  at  the  Virginia 
addr^  in  "ADDRESSES"  at  the 
begii^ing  of  this  document. 

m.  I^^gulatory  Assessment 
Reqitlrements 

A.  C^ttain  Acts  and  Executive  Orders 

Tnis  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Offioa  of  Management  and  Budget 
(OK^)  has  exempted  these  types  of 
actioits  from  review  imder  Executive 
Ordef  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Papepiwork  Reduction  Act  (PRA).  44 
U.S.Cl  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfiilded  mandfite  as  described  under 
TitleTu  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Execn^tive  Order  12898.  entitled  Federa/ 
Actims  to  Address  Environmental 
Justipp  in  Minority  Populations  and 
Low^come  Populations  (59  FR  7629, 
Febiji^  16, 1994),  or  require  OMB 
review  in  accordance  with  Executive 
Ordet  13045,  entitled  Protection  of 
Chiliifen  from  Environmental  Health 
Risk$\and  Safety  Risks  (62  FR  19885. 
Aprilj23, 1997). 

Inl^ddition,  since  tolerances  and 
jtions  that  are  established  under 
i  408(1)(6)  of  FFDCA,  such  as  the 
toleiisbce  in  this  final  rule,  do  not 
requite  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexi^)ility  Act  (RFA)  (5  U.S.C.  601  et 
seq.JAo  not  apply.  Nevertheless,  the 
Agenty  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  e)tj»anding  exemptions  might 
adveidsely  impact  small  entities  and 
concjliided,  as  a  generic  matter,  that 
there  lis  no  adverse  economic  impact. 
The  nctual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  2i4950),  and  was  provided  to  the 
ChiefCounsel  for  Advocacy  of  the  Small 
Busihess  Administration. 

B.  EJclBCutive  Order  12875 

Uiiller  Executive  Order  12875. 
entitled  Enhancing  the 
Inteiiiovemmental  Partnership  (58  FR 
58O9I,  October  28, 1993),  EPA  may  not 
issu^ia  regulation  that  is  not  required  by 


statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affscted  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  fi'om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (>der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unmnded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affiacts  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  afiected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 


Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Qm^itroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultiual  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 
Dated:  August  11. 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follews: 

Authority:  21  U.S.C.  321q.  346a  and  371. 

2.  In  §  180.511,  by  revising  the  table 
in  paragraph  (b)  to  read  as  follows: 

S 1 80.51 1    Buprofezin;  tolerances  for 
residues. 


(b) 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Cattle,  f^  

Cattle.  MBYP 

Cattle,  meat 

Citrus  fruit  

0.02 
0.5 
0.02 
2.0 

10 
1.0 

20 
0.5 
0.02 
0.5 
0.02 
0.02 
0.5 

12/31/01 
12A31/01 
12/31/01 
12/31/01 

Citrus,  pulp,  dried 
Cotton  seed  

12/31/01 
12/31/01 

Cotton,  gin  byprod- 
ucts   

Curcurbits  

Goats,  fat 

12/31/01 
12/31/99 
12/31/01 

Goats.  MBYP 

Goats,  meat 

Hogs,  fat  

Hogs.  MBYP 

12/31/01 
12/31/01 
12/31/01 
12A31/01 
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Parts  per 
miHon 

ExpkaUDrV 

Revocetion 

Oete 

Commodtty 

Hogs,  meat 

0.02 

0.02 

0.5 

0.02 

0.03 

0.02 

0.5 

0.02 

0.7 

1.0 

12/31/01 

Horses,  fat 

Horses.  MBYP  — 

Horses,  meat 

|y|H(  

12/31/01 
12/31/01 
12«1/01 
12«1/01 
12/31/01 

Sheep,  MBYP  — 
Sheep,  meet  ......... 

Tomatoes 

12/31/01 
1201/01 
12/31/01 

Tomato  paste 

12/31/01 

(FR  Doc.  99-21830  Filed  8-20-99;  8:45  am] 


ENVIRONMENTAL  PflOTECTION 
AGENCY 

40CFRPart180 
IOPP-300012;  FRL-60e7-4 
RIN2070-AB78 

Cwfentraione-thyl;  Extaneion  of 
Tderancee  for  Emarganq^  Exemption 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  extends  time- 
limited  tolerances  for  combined 
residues  of  the  herbicide  carfisntrazone- 
ethyl  and  its  metaboUtes  in  or  on  rice, 
grahi  at  0.1  part  per  million  (ppm)  and 
rice,  straw  at  1.0  ppm  for  an  additional 
14-4nonth  period.  These  tolerances  will 
expire  and  are  revoked  on  December  31. 
2000.  Tlds  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  rice.  Section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  firom  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under  FIFRA 
section  18. 

DATES:  This  regulation  becomes 
effective  August  23, 1999.  Objections   ^ 
and  requests  for  hearings  must  be 
received  by  EPA,  on  or  oefore  October 
22, 1999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  munber  [OPP-300912], 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 


accompanying  objections  and  heering 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsbiugh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Qerk  identified 
by  the  docket  control  niunber.  (OPP- 
300912],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protecticm  Agency,  401 M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy., 
Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Cleric 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
heering  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [OPP-300912]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Steve  Schaible,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washingtoi. 
DC  20460.  Office  location,  telephone 
niunber,  and  e-mail  address:  Rm.  271, 
CM  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  (703)  308-9362, 
schaible.stephen@epa.gov. 
SUPPI^MENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  November  25. 1998 
(63  FR  65073)  (FRL-6040-7).  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  FFDCA.  21 
U.S.C.  346a,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Public  Law  104-170)  established  time- 
limited  tolerances  for  the  combined 
residues  of  carfentrazone-ethyl  and  its 
metabolites  in  or  on  rice,  grain  at  0.1 
ppm  and  rice,  straw  at  1.0  ppm.  with  an 
expiration  date  of  December  31, 1999. 
EPA  established  the  tolerances  because 
section  408(1)(6)  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 


tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  fit>m  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  carfantrazone-ethyl  on  rice  for 
this  year's  growing  season  due  to  the 
continued  non-routine  situation  facing 
California  rice  growers;  the 
ineffectiveness  of  registered  ahematives 
at  controlling  California  arrowhead  and 
ricefield  bulrush,  combined  with 
observed  resistance  in  the  weed 
population  to  the  preferred  registered 
herbicide,  bensulfruon-methyl,  has 
created  a  situation  in  which  growers  are 
likely  to  suffer  significant  economic 
losses  without  the  requested  use  of 
carfentrazone-ethyl.  After  having 
reviewed  the  submission.  EPA  concurs 
that  emergency  conditions  exist.  EPA 
has  authorized  under  FIFRA  section  18 
the  use  of  carfentrazone-ethyl  on  rice  for 
control  of  California  arrowhead  and 
ricefield  bulrush  in  rice. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  carfentrazone- 
ethyl  in  or  on  rice.  In  doing  so.  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerances  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  November  25. 1998  (63  FR  65073). 
Based  on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerances 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerances  are  extended  for  an 
additional  14-month  period.  EPA  will 
publish  a  dociunent  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations  (CFR).  Although  these 
tolerances  will  expire  and  are  revoked 
on  December  31,  2000,  under  FFDCA 
section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  rice  grain  and  rice  straw  after  tint 
date  will  not  be  unlawfril.  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  imder  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerances.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 
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I.  Ob)^t:tioii8  and  Hearing  Requests 

The  hew  FFDCA  section  408(g) 
proviaps  essentially  the  same  process 
for  pet^ons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
sectiob  408  and  in  section  409. 
HoweMer,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
curreiktly  has  procedural  regulations 
which  jgovem  the  submission  of 
object  ibns  and  hearing  requests.  These 
leguli  ikons  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

An^^iperson  may,  by  October  22, 1999, 
file  wntten  objections  to  any  aspect  of 
this  rMulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  H^^ring  Clerk,  at  the  address  given 
undeijjhe  "ADDRESSES"  section  (40 
CFR  li78.'20).  A  copy  of  the  objections 
I  hearing  requests  filed  with  the 
:  Qerk  should  be  submitted  to 
'  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
ijiDnable  and  the  groimds  for  the 
|ipns  (40  CFR  178.25).  Each 
in  must  be  accompanied  by  the 

ibed  by  40  CFR  180.33(i).  EPA 
>rized  to  waive  any  fee 
requi^ment  "when  in  the  judgement  of 
the  A^ilninistrator  such  a  waiver  or 
refun^'  is  equitable  and  not  contrary  to 
the  pi^pose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
JamesTompkins,  Registration  Division 
(7505^),  Office  of  Pesticide  Programs, 
Envirdnroental  Protection  Agency,  401 
M  St.^  BW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  jaddressillm.  239,  CM  #2, 1921 
Jeffertivn  Davis  Hwy.,  Arlington,  VA, 
(703)  G^5-5697,  tompkins.jim@epa.gov. 
Requests  for  waiver  of  tolerance    . 
objection  fees  should  be  sent  to  James 
Holliik^,  Information  Resources  and 
Servit^  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Prote^on  Agency,  401 M  St.,  SW., 
WashMigton,  DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requeued,  the  requestor's  contentions 
on  suth  issues,  and  a  summary  of  any 
evidence  rehed  upon  by  the  requestor 
(40  Oni  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
deterolines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  su^tantial  issue  of  fact:  there  is  a 
reasonable  possibility  that  available 


evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
lucontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

II.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-3009121  (inpluding  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  bom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resoiuces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 
opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  dociunent. 


m.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

"Hus  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  &t)m  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does       *> 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994),  or  require  OMB 
review  in  accordance  with  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23. 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  e'stabUshed  under 
section  408(1)(6)  of  FFDCA.  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
estabUshing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  pubUshed  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
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affected  State,  local,  and  tribal 
govermnents.  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EI^A  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unAmded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  complittice  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
imfimded.  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affscted  tribal 
governments,  a  simunary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affsct  their  communities." 

Today's  rule  does  not  significantly  or 
unique^  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submiaeion  to  CongreM  and  the 
Coniptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediu«. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  11, 1999. 


Junmjg 

Director,  Reffstration  Division,  Office  of 

Pesticide  Progrcans. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Antliority:  21  U.S.C  321(q),  346(a)  and 
371. 

118(1515    [AmandmJl 

2.  hi  §  180.515,  by  amending  the  table 
in  paragraph  (b)  by  revising  the  date 
"10/31/99"  to  read  "12/31/00". 

(FR  Doc.  99-21833  Filed  8-20-99;  8:45  am] 
BNJJNOOOOtl 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  303-70 
[FTR  Amendment  851 
RIN309a-AH04 

Fadaral  Travel  Regulation;  Agency 
Requiramenta  for  Payment  of 
Expanaea  Connected  With  the  Death  of 
Certain  Employeea 

ACeCY:  Office  of  Govemmentwide 
Policy,  GSA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR) 
provisions  pertaining  to  payment  by  the 
Government  of  expenses  connected  with 
the  death  of  certain  employees  while 
performing  official  Government  travel, 


and  for  transportation  of  the  remains  of 
a  member  of  the  employee's  immediate 
family  who  dies  while  residing  with  the 
employee  outside  the  continental 
United  States  (CONUS)  or  in  transit 
thereto  or  therefrom.  This  amendment 
implements  the  authority  provided  in  5 
U.S.C.  5742  to  pay  certain  expenses  in 
connection  with  escort  of  remains  of 
certain  employees.  It  also  amends  a  CFR 
section  heading  to  clarify  that  the 
regulation  applies  when  a  member  of  an 
employee's  immediate  family  is  in 
transit  fit>m  as  well  as  to  the  employee's 
duty  station  outside  CONUS. 

DATES:  This  final  rule  is  effective  August 
23, 1999,  and  applies  to  payment  of 
expenses  in  connection  with  the  escort 
of  remains  of  certain  employees  on  or 
after  August  23, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Batton,  Travel  and 
Transportation  Management  Policy 
EHvision,  at  (202)  501^1538. 

8UPPI.BiENTARY  INFORMATION: 

A.  Background 

Public  Law  105-277,  October  21, 
1998,  amended  5  U.S.C.  5742  to  allow 
for  payment  of  travel  expenses  as 
follows: 

the  travel  expenses  of  not  more  than  2 
persons  to  escort  the  remains  of  a  deceased 
employee,  if  death  occurred  while  the 
employee  was  in  travel  status  away  from  his 
official  station  in  the  United  States  or  while 
performing  official  duties  outside  the  United 
States  or  in  transit  thereto  or  therefrom,  from 
the  place  of  death  to  the  home  or  official 
station  of  such  person,  or  such  other  place 
appropriate  for  interment  as  is  determined  by 
the  head  of  the  agency  concerned. 

B.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment:  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

C  Executive  Order  12866 

The  General  Services  Administration 
(GSA)  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30, 1993. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements  ca 
the  collection  of  information  from 
offerora,  contractors,  or  membera  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  501  et  seq. 


E.  Smf^l  Business  Regulatory 
Enforcement  Fairness  Act 

Thi(  final  rule  is  also  exempt  from 
congrttsional  review  prescribed  under  5 
U.S.C.  BOl  since  it  relates  solely  to 
agencyl  management  and  personnel. 

List  of  (Subjects  in  41  C311  Part  303-70 

Govjomment  employees,  Travel  and 
transp(^rtation  expenses. 

For  jt^e  reasons  set  forth  in  the 
preanmle,  41  CFR  part  303-70  is 
amen^^d  as  follows: 

]'• 
PARll  ^03-70— AGENCY 
REQUREMENTS  FOR  PAYMENT  OF 
EXPENSES  CONNECTED  WITH  THE 
DEATH  OF  CERTAIN  EMPLOYEES 

I  authority  citation  for  part  303- 
I  coiktinues  to  read  as  follows: 

5  U.S.C.  5721-5738;  5741-5742; 
,  3  CFR,  1971-1975  Comp.,  p.  586. 

ion  303-70.100  is  revised  to 
follows: 


.100    Mqr  w*  pay  ttM  travel 
I  for  an  eacort  for  tiM  remains  of 


',  in  accordance  with  §§  303- 
70.60b  through  303-70.602. 

3.  SJeiction  303-70.403  is  amended  by 
revisihjg  the  section  heading  to  read  as 
followi: 

1.403   Whan  a  family  mamtMr, 
I  with  tfw  amployaa,  diaa  while  In 
tranaillo  or  from  tha  amployaa'a  duty 
I CONUS,  muat  wa  fumlah 
r  aarvlcaa  and/or  tranaportatlon  of 
tharamaina? 
•        *|       *        *        • 

4.  Ptet  303-70  is  amended  by  adding 
Subpart  G  to  read  as  follows: 

8ul>pat1 0— Eacort  of  Ramalna 

303-7(ii500    How  many  persons  may  we 
aiuiorize  travel  expenses  for  to  escort 
the  remains  of  a  deceased  employee? 

303-7qJb01    Under  what  circumstances  may 
w^  iauthorize  the  escort  of  remains? 

303-76J502    What  travel  expenses  may  we 
aiittiorize  for  the  escort  of  remains? 

O— Escort  of  Remains 

§303-^.600  How  many  persona  may  wa 
autfKNtea  traval  axpanaaa  for  to  aacort  the 
ramaiiif  of  a  dacaaaad  employsa? 

Travel  expenses  may  be  authorized 
for  nojpiore  than  two  persons. 

f  303-fp.601    Under  what  circumstanoaa 
may  w«|  authorizs  the  escort  of  remaina? 

Escort  of  remains  may  be  authorized 
when  the  employee's  death  occius: 

(a)  While  in  a  travel  status  away  from 
his/h^4  official  station  in  the  United 
Statestlor 


(b)  While  performing  ofBcial  duties 
outside  the  United  States  or  in  transit 
thereto  or  therefrt)m. 

9303-70.602    What  travel  axpanaaa  may 
we  authorize  for  ttw  eacort  of  ramalna? 

You  may  authorize  any  travel 
expenses  in  accordance  with  chapter 
301  of  this  title  that  are  necessary  for  the 
escort  of  remains  to: 

(a)  The  home  or  official  station  of  the 
deceased;  or 

(b)  Any  other  place  appropriate  for 
interment  as  determined  by  the  head  of 
*your  agency. 

Dated:  July  8. 1999. 
David  I.  Barram, 

Administrator  of  General  Services. 
(FR  Doc.  99-21811  Filed  8-20-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  101 

[FCC  M-170— ET  Dockat  Na  95-183] 

37.0-38.6  GHz  and  38.6*40.0  GHz 


AOBICY:  Federal  Communications 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commission  concludes 
that  licensing  the  39  GHz  band  by 
Economic  Areas  (EAs),  rather  than  Basic 
Trading  Areas  (BTAs),  will  provide 
ample  population  coverage  and  allow 
licensees  the  flexibility  to  provide  many 
different  types  of  services.  This  action 
was  taken  upon  the  Commission's  own 
motion  after  consideration  of  Rand 
McNally's  copyright  interest  in  BTAs 
and  the  possible  delays  that  this  might 
cause  to  the  39  GHz  licensing  process. 
The  Commission  also  concludes  that  it 
is  in  the  public  interest  to  allow 
licensees  to  partition  along  any  licensee- 
defined  service  area.  This  action  was 
taken  in  response  to  a  petition  for 
reconsideration  of  the  Commission's 
earlier  action  in  this  proceeding 
allowing  partitioning  according  to 
county  boundaries  or  geo-political 
subdivisions.  Finally,  the  Commission 
decides  to  exempt  39  GHz  Ucensees 
from  a  build-out  requirement  of 
mandatory  operation  with  18  months 
frY>m  the  initial  date  of  grant.  This  action 
was  taken  because  there  is  a  new 
performance  requirement  of  a 
substantial  service  showing  for  39  GHz 
licensees.  These  amended  rules  will 
provide  39  GHz  licensees  with  more 
flexibility  in  the  use  of  their  licenses. 
DATES:  Effective  October  22. 1999. 
Written  comments  by  the  public  on  the 


proposed  information  collection  are  dva 
October  22, 1999.  Written  comments 
must  be  submitted  to  the  Office  of 
Management  and  Budget  on  the 
proposed  information  collection  on  or 
before  October  22, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street.  S.W., 
Room  4-C207.  Washington,  DC  20554. 
A  copy  of  any  comments  on  the 
information  collection  contained  herein 
should  be  submitted  to  Judy  Boley, 
Federal  Communications  Commission, 
445  Twelfth  Street,  S.W.,  Room  1-C804, 
Washington.  DC  20554  or  via  the 
Internet  to  jboleydfcc.gov;  and  to 
Timothy  Fain,  OI4B  Desk  Officer,  10236 
NEOB,  725  Seventeenth  Street.  N.W.. 
Washington,  DC  20503  or  via  the 
Internet  to  fain,  _t@al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Burton,  Wireless 
Telecommunications  Bureau,  Public 
Safety  and  Private  Wireless  Division, 
PoUcy  and  Rules  Branch,  (202)  418- 
0680.  TTY:  (202)  418-7233.  For  further 
information  concerning  the  information 
collection  contained  in  the 
Memorandum  Opinion  and  Order, 
contact  Judy  Boley  at  (202)  418-0215  or 
via  the  Internet  to  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's 
Memorandum  Opinion  and  Order 
(MOeO).  ET  Docket  No.  95-183.  FCC 
99-179,  adopted  July  14, 1999,  and 
released  on  July  29, 1999.  This 
Memorandum  Opinion  and  Order 
reaffirms  the  Commission's  decision  to 
dismiss,  without  prejudice,  the 
following  appUcations:  (1)  all  pending 
mutually  exclusive  39  GHz  appUcations 
where  mutual  exclusivity  was  not 
resolved  by  December  15, 1995;  (2)  all 
major  modification  applications  and 
amendments  filed  on  or  after  November 
13, 1995;  and  (3)  all  amendments  to 
resolve  mutual  exclusivity  filed  on  or 
after  December  15, 1995.  It  also  states 
that  the  Commission  will  process  all  39 
GHz  applications  that  were  not 
mutually  exclusive  with  previously 
filed  appUcations  as  of  December  15, 
1995,  Uiat  conform  in  all  aspects  to  our 
rules  and  all  associated  amendments  of 
right  filed  before  December  15, 1995, 
where  such  appUcations  have  satisfied 
the  30-day  public  notice  requirement, 
even  if  they  have  not  been  subject  to  the 
full  60-day  window  during  which 
competing  mutually  exclusive 
appUcations  may  be  filed.  The 
Commission  will  dismiss,  without 
prejudice,  all  39  GHz  applications  that 
did  not  meet  the  30-day  public  noUce 
requirement  as  of  November  13, 1995. 
This  conforms  with  section  101.37(c)  of 
the  Commission's  Rules,  which  states 
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that  the  Commission  may  procMs  an 
application  no  earlier  than  30  days  after 
it  has  been  placed  on  public  notice.  In 
this  Memorandum  Opinion  and  Order. 
the  Commission  reconsiders  the  service 
area  definitions  for  the  39  GHz  band  and 
decides  to  license  all  channel  blocks  in 
the  39  GHz  band  using  Economic  Areas 
[EAs).  The  use  of  EAs  will  provide 
ample  population  coverage  and  allow 
licensees  the  flexibility  to  provide  many 
difiiarent  types  of  services.  The 
Commission  states  that  it  will  retain  the 
channelization  plan  set  forth  earlier  in 
this  proceeding.  Hie  current  allocation 
for  the  39  CHz  segment  of  the  band 
contains  both  fixed  and  satellite 
services.  The  Commission  also  states 
that  consistent  with  the  new  Part  1  rules 
^veming  applications  for  license 
renewal  provided  in  section  1.949  of  the 
Commission's  Rules,  39  GHz  licensees 
seeking  renewal  of  station 
authorizations  must  file  applications  no 
later  than  the  e]q)iratian  date  of  the 
auttioiization  far  which  renewal  is 
sought,  and  no  soonw  than  90  days 
prior  to  the  date  of  license  expiration. 
The  Commission  reiterates  that  various 
types  of  antennas  may  be  used  in  the  39 
^z  band  because  Category  A 
directional  antenna  may  be  too 
restrictive  to  fulfill  the  requirements  of 
diverse  system  configurations  in  the  39 
GHz  bend.  It  clarifies  that  Category  A 
and  B  radiation  pattern  requirements  do 
not  apply  to  Mnde-bea^i  antennas,  such 
as  omni-directional  and  sectored 
antennas.  The  Commission  decides  that 
it  is  in  the  public  interest  to  retain  the 
interim  rule  that  (1)  neighboring  co- 
channel  and  adjacent  channel  licensees 
must  coordinate  within  16  kilometers  of 
an  adjacent  service  area  botmdary,  and 
(2)  licensees  that  receive  coordination 
notifications  must  respond  within  ten 
days.  It  will  amend  section  101.56(a)(1) 
of  the  Commission's  Rules  to  allow 
licensees  to  partition  along  any  licensee 
defined  service  area.  The  Commission 
decided  that  allowing  partitioning 
according  to  county  boundaries  or  geo- 
political subdivisions  was  too 
restrictive.  In  this  Memorandum 
Opinion  and  Order,  the  Commission 
also  states  that  consistent  with  the  Part 
1  competitive  bidding  provision 
contained  in  section  1.2111(e)  of  the 
Commission's  Rules,  unjust  enrichment 
payments  for  39  GHz  licensees  that 
obtain  a  bidding  credit  at  auction,  and 
subsequently  partition  or  disaggregate  to 
an  entity  that  would  not  have  qualified 
for  such  a  credit,  will  be  calculated  on 
a  pro  rata  basis,  using  population  to 
determine  the  relative  value  of  the 
partitioned  area,  the  amoimt  of 
spectrum  disaggregated  to  determine  the 


relative  value  of  the  disaggregated 
spectrum,  and  some  comoination 
thereof  for  combined  partitioning  and 
disaggregation.  Finally,  the  Commission 
dismisses  as  moot  the  Emergency 
Request  for  Stay  that  was  filed  in 
connection  with  one  of  the  petitions  for 
reconsideration.  The  complete  text  of 
this  Memorandum  Opinion  and  Order 
may  be  purchased  from  the 
Commissicm's  copy  contractor. 
International  Transcription  Services. 
1231 20th  Street,  N.W.,  Washington,  DC 
20036.  telephone  (202)  857-3800. 
facsimile  (202)  857-3805.  Alternative 
formats  (computer  diskette,  large  print, 
audio  cassette,  and  Braille)  are  available 
to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260,  TTY  (202)  418-2555,  or  at 
mconteeOfcc.gov.  The  full  text  of  the 
Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  445  Twelfth 
Street,  S.W.,  Room  CY-A257, 
Washington,  D.C.  20554.  The  fiill  text  of 
the  Memorandum  Opinion  and  Order 
can  also  be  downloaded  at:  http:// 
www.fcc.gov/Bureaus/Wireless/Onier8/ 
1999/fcc99138.txt  or  http:// 
www.fcc.gov/Bureaus/Wireless/C)rders/ 
1999/fcc99138.wp. 

Paperwork  Redaction  Act  Analysis 

This  Memorandum  Opinion  and 
Order  contains  either  a  new  or  modified 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collections 
contained  in  this  Memorandum  Opinion 
and  Order  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L  No.  104- 
13.  Public  and  agency  comments  are 
due  60  days  from  date  of  publication  of 
this  Memorandum  Opinion  and  Order 
in  the  Federal  Register.  Comments 
should  address:  (a)  whether  the  new  or 
modified  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0690. 

Title:  Rules  regarding  the  37.0-38.6 
GHz  and  38.6-40.0  GHz  Bands. 

Form  No.:  Forms  415/415T. 

Type  of  Review:  Revision  of  ciurently 
approved  collection. 


Respondents:  Businesses. 

Number  of  Respondents:  5000. 

Estimated  time  per  response:  15.125. 

Total  aimual  burden:  75.625. 

Total  annual  cost:  5.000.000. 

Needs  and  Uses:  The  collection  of 
information  is  necessary  because  of  the 
amendments  of  the  Commission's  Rules 
regarding  the  37.0-38.6  GHz  and  38.6- 
40.0  GHz  bands  in  ET  Dck  No.  95-183. 
The  rules  implement  use  of  a 
channeling  plan,  and  licensing  and 
technical  rules  for  fixed  point-to-point 
microwave  operations  in  these  bands, 
while  also  modifying  the  rules  to  make 
the  technical  rules  consistent  in  both 
bands.  The  information  is  used  by  the 
Commission  staff  to  provide  adequate 
point-to-point  microwave  spectrum, 
which  wiU  facilitate  provision  of 
communications  infrastructure  for 
commercial  and  private  mobile  radio 
operation  and  competitive  wireless  local 
telephone  service.  Without  this 
information,  the  Commission  would  not 
be  able  to  carry  out  its  statutory 
responsibilities. 

List  of  Subjects  in  47  CFR  Parts  1  and 
101 

Radio,  commimications  equipment 
Federal  Communications  Ckmunission. 
Magalw  RoouB  SalM, 
Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  Parts  1  and 
101  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Aulfamlty:  Sees.  4, 303. 48  Stat.  1066, 
1082,  as  amended:  47  U.S.C  Sections  154, 
303:  Implement.  5  U.S.C.  Sections  552  and  21 
U.S.C  853a,  unless  otherwise  noted. 

PART  101— FIXED  MICROWAVE 
SERVICES 

2.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Autiiorily:  Sec.  4  and  303  of  the 

Communications  Act  of  1934,  as  amended, 
47  U.S.C.  Sections  154  and  303,  unless 
otherwise  noted. 

3.  §  101.17  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  101.17    Performance  requirements  for  the 
38.»-40.0  QHz  frequency  band. 

(a)  All  38.6-40.0  GHz  band  licensees 
must  demonstrate  substantial  service  at 
the  time  of  license  renewal.  A  licensee's 
substantial  service  showing  should 


inclu4 

,bu 

foUowi 

iRi 

forwh^ 

fcht 

EAort 

Federal  Register /Vol.  64,  No.  162 /Monday,  August  23,  1999 /Rules  and  Regulations  45893 


nwnts  for  the 


includi^.  but  not  be  limited  to,  the 
followihg  information  for  each  channel 
for  which  they  hold  a  license,  in  each 
EA  or  portion  of  an  EA  covered  by  their 
license,  in  order  to  qualify  for  renewal 
of  that,  license.  The  information 
provided  will  be  judged  by  the 
Comm^^ion  to  determine  whether  the 
licensee  is  providing  service  which  rises 
to  the  Uvel  of  "substantial." 

4.  §  tbl.56  is  amended  by  revising 
paraphs  (a)(1),  (b).  (d),  (f),  (g),  (h), 
and  (i){fo  read  as  follows: 

and  OiMBOieQelsd  Opectiuiii 
(a)(lj)!The  holder  of  an  EA 
authoif  tation  to  provide  service 
pursuijiit  to  the  competitive  bidding 

I  and  any  incumbent  licensee  of 
lar  service  areas  in  the  38.6- 
;  band  may  enter  into 
agreements  with  eUgible  parties  to 
partiti0^  any  portion  of  its  service  area 
as  defined  by  the  partitioner  and 
partiti^nee.  Alternatively,  licensees  may 
enter  ii|to  agreements  or  contracts  to 
disaggragate  any  portion  of  spectrum, 
providjekl  acquired  spectrum  is 
disaggregated  according  to  frequency 
pairs. 

•  •       •       •        • 

(b)  itne  eligibility  requirements 

ZUcable  to  EA  authorization  holders 
ap^ly  to  those  individuals  and 
entitieslseeking  partitioned  or 
disaggregated  spectrum  authorizations. 

•  •> '      •        •        • 

(d)(li>  When  any  area  within  an  EA 
become^  a  partitioned  service  area,  the 
remaii^itig  coimties  and  geopolitical 
subdivjl^ion  within  that  EA  will  be 
subsequently  treated  and  classified  as  a 
partitiphed  service  area. 

(2)  At  the  time  an  EA  is  partitioned, 
the  Coiimission  shall  cancel  the  EA 
authorization  initially  issued  and  issue 
a  partitioned  service  area  authorization 
to  the  former  EA  authorization  holder. 

•  *       *        •       • 

(f)  ThiB  duties  and  responsibilities 
imposed  upon  EA  authorization  holders 
in  thisj^art,  apply  to  those  licensees 
obtainrag  authorizations  by  partitioning 
or  specnrum  disaggregation. 

^e  build-out  requirements  for  the 
partitiohed'service  area  or  disaggregated 
spectniin  shall  be  the  same  as  apphed 
to  the  EA  authorization  holder. 

(h)  Tthe  license  term  for  the 
partitioned  service  area  or  disaggregated 
spectni^  shall  be  the  remainder  of  the 
period  Imat  would  apply  to  the  EA 
authoriiation  holder. 

(i)  Licensees,  except  those  using 
biddin  s  credits  in  a  competitive  bidding 
procediire,  shall  hav^  the  authority  to 


partition  service  areas  or  disaggregate 
spectrum. 

5.  §  101.63  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

$101.63    Period  of  construction; 
certification  of  completion  of  construction 

(a)  Each  Station,  except  in  Local 
Multipoint  Distribution  Services  and  the 
38.6-40.0  GHz  band,  authorized  under 
this  part  must  be  in  operation  within  18 
months  from  the  initial  date  of  grant. 

6.  $  101.64  is  revised  to  read  as 
follows: 


1101.64    Service) 

Service  areas  for  38.6-40.0  GHz 
service  are  Economic  Areas  (EAs)  as 
defined  below.  EAs  are  delineated  by 
the  Regional  Economic  Analysis 
Division.  Bureau  of  Economic  Analysis, 
U.S.  Department  of  Commerce.  The 
Commerce  Department  organizes  the  50 
States  and  the  District  of  Colimibia  into 
172  EAs.  Additionally,  there  are  four 
EA-like  areas:  Guam  and  Northern 
Mariana  Islands;  Puerto  Rico  and  the 
U.S.  Virgin  Islands;  American  Samoa 
and  the  Gulf  of  Mexico.  A  total  of  175 
authorizations  (excluding  the  Gulf  of 
Mexico  EA-like  area)  will  be  issued  for 
each  channel  block  in  the  39  GHz  band. 

•  •        •        •        • 

7.  §  101.103  is  amended  by  revising 
paragraph  (i)(l)  to  read  as  follows: 

f  101.103    Fraquency  coordination 
procedures. 

(i)(l)  When  the  licensed  facilities  are 
to  be  operated  in  the  band  38,600  MHz 
to  40,000  MHz  and  the  facilities  are 
located  within  16  kilometers  of  the 
boundaries  of  an  Economic  Area,  each 
licensee  must  complete  the  frequency 
coordination  process  of  subsection 
101.103(d)  with  respect  to  neighboring 
EA  hcensees  and  existing  hcensees 
within  its  EA  service  area  that  may  be 
afiiscted  by  its  operation  prior  to 
initiating  service.  In  addition  to  the 
technical  panuneters  listed  in 
subsection  101.103(d),  the  coordinating 
licensee  must  also  provide  potentially 
affected  parties  technical  information 
related  to  its  subchannelization  plan 
and  system  geometry. 

•  *        •        •        • 

8.  §  101.147  is  amended  by  revising 
paragraph  (u)(2)  to  read  as  follows: 

§101.147    Frequency  assignmentt. 

•  •        •        *        • 

(u)(2)  Apphcations  filed  pursuant  to 
Section  101.1206  shall  identify  any  pre- 
existing rectangular  service  area 
authorizations  that  are  located  within, 
or  are  overlapping  with,  the-£A  for 


which  the  license  is  sought,  and  the 
provisions  of  Section  101.103  shall 
apply  for  purposes  of  frequency 
coordination  between  any  authorized 
rectangular  service  area(s)  and  EA 
service  area(s)  that  are  geographically 
adjoining  and  overlapping. 
•        •        •        •        * 

(FR  Doc.  99-21765  Filed  8-20-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MUM  Dodiet  No.  96-175] 

Television  Broadcasting  Ssrvioaa, 
Digital  Tslavtolon  BroadiBaating 
Sarvicas;  Buffalo,  NY 

AGBICY:  Federal  Commimications 

Commission. 

action:  Final  rule. 


f:  This  document  grants  a 
petition  filed  by  Western  New  York 
Public  Broadcasting  Association, 
licensee  of  Stations  WNED-TV,  Channel 
17,  and  WNEQ-TV.  Channel  *23. 
Buffalo,  New  York,  and  amends  the 
Table  of  Allotments  of  Television 
Broadcast  Stations,  to  reflect  Channel 
*17  as  reserved  for  non-commercial 
educational  use,  and  Channel  23  as 
nonreserved.  See  63  FR  53009  (October 
2, 1998).  Comments  in  opposition  filed 
by  Grant  Television,  fac,  WKBW-TV 
Licensee,  Inc.,  Kevin  Smardz.  and 
CoaUtion  for  Noncommercial  Media  are 
denied.  The  Table  of  Allotments  of 
Digital  Broadcast  Stations  for  Buffalo  is 
also  amended  to  delete  the  asterisk  for 
Digital  TV  Channel  *32. 

DATES:  Effective  September  7, 1999. 

FOR  FliRTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  418-2130. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.98-175, 
adopted  July  19, 1999.  and  released  on 
July  23, 1999.  The  full  text  of  Uiis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  445  Twelfth  Street, 
SW.  Washington.  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
frttm  the  Commission's  copy 
contractors,  International  Transcription 
Services.  Inc..  1231  20th  Street,  NW., 
Washington,  DC.  20036.  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
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Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDEiq 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 334.  336. 

f73La08   [Amended] 

2.  Section  73.606(b),  the  Table  of 
Allotments,  Television  Broadcast 
Stations,  imder  Bufhlo,  New  Yoric,  is 
amended  by  placing  an  asterisk  on 
Channel  17  and  removing  an  asterisk 
from  Channel  *23. 

173.822   [Amended 

3.  Section  73.622(b),  the  Table  of 
Allotments,  Digital  Broadcast  Television 
Stations,  under  BufCalu,  New  York,  is 
amended  by  removing  the  asterisk  frt>m 
Channel  *32. 

Federal  Communications  Commission. 

John  A.  Kanwisos, 

Chief ,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc  99-21766  Filed  8-20-99: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Ofllc*  of  ProcurMnent  and  Property 


48  CFR  Parts  413  and  453 
[AQARCaMM-06] 
WM06W  AA04 

Agrlcullura  AcquisWon  Regulation; 
Stonplified  Acquisition  Procedures 

AOBCY:  OfBce  of  Procurement  and 
Property  Management,  USDA. 
ACTION:  Direct  final  rule. 

SUMARY:  The  Department  of 
Agricultiue  (USDA)  is  amending  the 
Agriculture  Acquisition  Regulation 
(AGAR)  to  reorganize  part  413, 
Simplified  Acquisition  Procediues. 
USDA  is  reorganizing  part  413  to  reflect 
the  reorganization  of  part  13,  Simplified 
Acquisition  Procedures,  of  the  Federal 
Acquisition  Regulation  (FAR).  This 
amendment  changes  the  structure,  but 
not  the  substance,  of  AGAR  part  413. 
DATES:  This  rule  is  effective  October  22, 
1999  without  further  action,  imless  we 
receive  written  adverse  comments  or 
written  notice  of  intent  to  submit 
adverse  comments  on  or  before 
September  22, 1999.  If  we  receive 
adverse  comments,  the  Office  of 
Procurement  and  Property  Management 
will  publish  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register. 


ADDRESSES:  Please  submit  any  adverse 
comments,  or  a  notice  of  intent  to 
submit  adverse  comments,  in  writing  to 
U.S.  Department  of  Agriculture.  Office 
of  Procurement  and  Ftoperty 
Management.  Procurement  Policy 
Division,  Stop  9303, 1400  Independence 
Avenue  SW,  Washington.  DC  202S0- 
9303. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Joseph  J.  Daragan,  (202)  720-5729. 
SUPPtXMENTARY  MFORMATION: 

I.  Background 

n.  Procedural  Requirements 

A.  Executive  Order  Nos.  12866  and  12988 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Small  Business  Regulatory  Enforcement 
Fairness  Act 

m.  Electronic  Access  Addresses 

I.  Background 

The  AGAR  implements  the  FAR  (48 
CFR  chapter  1)  where  further 
implementation  is  needed,  and 
supplements  the  FAR  when  coverage  is 
needed  for  subject  matter  not  covered  by 
the  FAR.  USDA  is  amending  the  AGAR 
to  reflect  the  reorganization  of  FAR  Part 
13,  Simplified  Acquisition  Procedures  ^ 
(62  FR  64916,  December  9, 1997).  In  this 
rulemaking  document.  USDA  is 
amending  the  AGAR  as  a  direct  final 
rule,  since  the  changes  are  non- 
controversial  and  unlikely  to  generate 
adverse  comment.  The  changes  are 
clerical  in  nature,  and  do  not  affect  the 
public. 

Rules  that  an  agency  believes  are 
noncontroversial  and  unlikely  to  result 
in  adverse  comment  may  be  published 
in  the  Federal  Registo-  as  direct  final 
rules.  The  Office  of  Procurement  and 
Property  Management  published  a 
policy  statement  in  the  Federal  Register 
(63  FR  9158,  February  24, 1998)  to 
notify  the  public  of  its  intent  to  use 
direct  final  rulemaking  in  appropriate 
circumstances. 

This  rule  makes  the  following  changes 
to  die  AGAR: 

(a)  We  are  revising  part  413  to  match 
the  numbering  structure  of  FAR  part  13 
following  its  revision.  We  are  moving  all 
material  in  subparts  413.1,  413.4,  and 
413.5  to  a  new  subpart  413.3,  Simplified 
Acqiusition  Methods. 

(b)  We  are  moving  section  413.103, 
Policy,  to  section  413.301. 
Govemmentwide  commercial  purchase 
card.  We  are  not  changing  the  substance 
of  section  413.103.  The  new  section 
corresponds  to  revised  FAR  section 
13.301,  Govemmentwide  commercial 
purchase  card. 

(c)  We  are  removing  the  material  in 
subpart  413.4,  Imprest  Fund.  This 
subpart  referred  users  to  USDA's 
Departmental  Regulations  for  additional 


guidance  on  the  use  of  imprest  fimds 
and  third  party  drafts.  USDA  is 
minimizing  the  use  of  imprest  funds, 
and  no  longer  uses  third  party  drafts  for 
acquisition  or  payment.  We  determined 
that  the  material  in  subpart  413.4  was 
no  longer  necessary. 

(d)  We  are  moving  the  material  in 
section  413.505.  Purchase  Order  and 
related  forms,  to  section  413.306,  SF  44. 
Purchase  Order-Invoice- Voucher,  and 
section  413.307,  Forms.  We  are  not 
changing  the  substance  of  section 
413.505.  The  new  sections  correspond 
to  revised  FAR  sections  13.306, 
Ptuchase  Order-Invoice-Voucher,  and 
13.307,  Forms. 

(e)  We  are  amending  section  453.213 
to  update  a  refsrence  in  that  section.  We 
are  changing  the  reference  to  section 
413.505-1  to  read  413.307. 

n.  Procedural  Requirements 

A.  Executive  Order  Nos.  12866  and 
12988 

USDA  prepared  a  work  plan  for  this 
regulation  and  submitted  it  to  the  Office 
^  of  Management  and  Budget  (OMB) 
pursuant  to  Executive  Order  No.  12866. 
OMB  determined  that  the  rule  was  not 
significant  for  the  purposes  of  Executive 
Order  No.  12866.  Therefore,  the  rule  has 
not  been  reviewed  by  OMB.  USDA  has 
reviewed  this  rule  in  accordance  with 
Executive  Order  No.  12988,  Civil  Justice 
Reform.  The  proposed  rule  meets  the 
applicable  standards  in  section  3  of 
Executive  Order  No.  12988. 


B.  Regulatory  Flexibility  Act 

USDA  reviewed  this  rule  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
611,  whidi  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
rule  whidi  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
reorganization  of  AGAR  part  413  does 
not  affect  the  way  in  which  USDA 
conducts  its  acquisitions  or  otherwise 
interacts  with  the  public.  USDA  certifies 
that  this  rule  vdll  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  and,  therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

C.  Paperwork  Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are 
imposed  on  the  public  by  this  rule. 
Accordingly  no  OMB  clearance  is 
required  by  section  350(h)  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501,  et  seq.,  or  OMB's  implementing 
regulation  at  5  CFR  Part  1320. 


413.3(] 


413.1 


486(c)i 
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D.  Sn^all  Business  Regulatory 
Enfoiipement  Fairness  Act 

ThJ  i  rule  has  been  submitted  to  each 
Hou9 )  of  Congress  and  the  Comptroller 
Genei  i  il  in  accordance  with  the  Small 
Busiz  I  iss  Regulatory  Enforcement 
FaimGiss  Act  of  1996,  5  U.S.C.  801  et 
seq. 

m.  E  fctronic  Access  Addresses 

You  may  send  electronic  mail  (E-mail) 
to  JDARAGANOUSDA.GOV,  or  contact 
us  viA  ifax  at  (202)  720-8972.  if  you 
would  like  additional  information  about 
this  rule,  or  if  you  wish  to  submit 
comrbJBnts. 

List  «)i  Subjects  in  48  CFR  Parts  413  and 
453 


ent  contracts.  Government 
iment. 


For  the  reasons  set  out  in  the 
prean^>le,  the  Office  of  Procurement  and 
Prop^tty  Management  amends  48  CFR 
Chapiter  4  as  set  forth  below: 

1.  ^vise  Part  413  to  read  as  follows: 


413— SIMPURED  ACQUISITION 
DURES 

rt  413.3— Shnplifled  Acquisition 


doc* 

413.3i]il    Govemmentwide  commercial 
lasecard. 

413.306  SF  44,  Purchase  Order-Invoice- 
Voucher. 

413.307  Foims. 

Autkority:  S  U.S.C.  301  and  40  U.S.C  > 
486(cli 

Subbirt  413.3-^mpimed  Acquisition 


413l3D1    Qovemmentwide  commercial 
purcttfse  card. 

USDA  policy  and  procediu«s  on  use 
of  the;  Govemmentwide  commercial 
purcfajase  card  are  established  in 
Dep4]|tmental  Regulation  Series  5000. 

413.3|[to    SF  44,  Purchase  Ontor-lnvoice- 
VoucHsr. 

Tbi^  Standard  Form  44  (and  the 
prev^«^usly  prescribed  USDA  Form  AD- 
744)  li^  not  authorized  for  use  within 
USDA. 

413.307    Forms. 

Folm  AD-838,  Purchase  Order,  is 
bed  for  use  by  USDA  in  lieu  of 
al  Forms  347  and  348. 

le  authority  citation  for  part  453 
ues  to  read  as  follows: 

AiMWrtt]r:  S  U.S.C  301  and  40  U.S.C 
486(d); 


453.213    [Amended] 

3.  In  section  453.213,  remove 
"413.505-1"  and  add,  in  its 
place,"413.307". 

Done  at  Washington,  DC,  this  12th  day  of 
August,  1999. 
W  JL  Ashworth. 

Director,  Office  of  Procurement  and  Property 
Management. 
{FR  Doc  99-21743  Filed  8-20-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49CFRPart571 

[DOT  DodWt  Na  NHTSA-OS-eOIQL 

RIN  2127-AH18 

Federal  Motor  Vahicia  Safety 
Standards;  Lamps,  Reflactiva  Devices 
and  Associatad  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

summary:  The  Federal  Motor  Vehicle 
Safety  Standard  on  lamps,  reflective 
devices,  and  associated  equipment 
includes  a  provision  regulating 
headlamp  concealment  devices.  In  this 
document,  NHTSA  amends  that 
Standard  so  that  manufacturers  of  motor 
vehicles  with  headlamp  concealment 
devices  may  choose  between  complying 
with  that  existing  provision,  or  with  a 
new  provision  incorporating  by 
reference  the  United  Nations  Economic 
Commission  for  Europe's  standard  (ECE 
standard)  on  those  devices. 

This  rulemaking  was  initiated  in 
response  to  a  petition  from  the  domestic 
and  foreign  motor  vehicle  industry.  Our 
notice  of  proposed  rulemaking  was 
based  on  our  tentative  conclusion,  after 
reviewing  the  U.S.  and  UN/ECE 
requirements,  that  the  UN/ECE 
requirements  were  essentially  identical 
to  the  U.S.  requirements  and  thus  would 
jrield  at  least  as  much  safety  benefit  as 
the  U.S.  requirements.  Since  NHTSA 
did  not  receive  any  response  to  its 
request  for  public  comments,  the  agency 
reaffirms  that  conclusion  and  adopts  the 
proposed  amendment  as  final. 
DATES:  Effective  date.  This  rule  is 
effective  October  22, 1999.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Roister  as  of  October  22, 1999. 

J?ar/y  compliance  date.  You  have  the 
option  of  early  compliance  with  the 


changes  made  in  this  final  rule 
beginning  August  23, 1999. 

Petitions  for  reconsideration  deadline. 
If  you  wish  to  petition  for 
reconsideration  of  this  final  rule,  you 
must  submit  it  so  that  we  (NHTSA) 
receive  your  petition  not  later  than 
October  7, 1999. 
ADDRESSES:  In  yoiu  petition  for 
reconsideration,  you  should  refer  to  the 
docket  number  for  this  action  (dted  in 
the  heading  of  this  final  rule)  and 
submit  the  petition  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  the  following  persons  at  the 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street.  SW. 
Washington,  UC  20590. 
For  technical  issues:  Mr.  Patrick  Boyd. 
Office  of  Crash  Avoidance.  Mr.  Boyd's 
telephone  number  is:  (202)  366-6346, 
and  his  FAX  number  is  (202)  493- 
2739. 
For  legal  issues:  Ms.  Dorothy  Nakama, 
Office  of  the  Chief  Counsel.  Ms. 
Nakama's  telephone  number  is  (202) 
366-2992,  and  her  FAX  number  is 
(202)  366-3820. 
SUPPLBMENTARY  INFORMATION: 

Background 

The  United  States  is  a  party  to  several 
international  agreements,  including  the 
General  Agreement  on  Tarifb  and 
Trade.  That  agreement  was  most 
recently  amended  by  the  Uruguay 
Round  Agreements.  One  of  those 
agreements  is  the  Agreement  on 
Technical  Barriers  to  Trade  (TBT).  The 
TBT  Agreement  seeks  to  avoid  the 
creation  of  unnecessary  obstacles  to 
trade,  while  recognizing  the  right  of 
signatory  countries  to  establish  and 
maintain  technical  regulations  for  the 
protection  of  human,  animal  and  plant 
life  and  health  and  the  environment. 

Among  other  things,  the  TBT 
Agreement  also  provides  that  a  party  to 
the  Agreement  will  consider  accepting 
as  equivalent  the  technical  regulations 
of  other  party  nations,  provided  they 
adequately  fulfill  the  objectives  of  the 
party's  existing  domestic  standards.  On 
May  13. 1998.  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
amended  49  CFR  part  553,  Rulemaking 
Procedures,  by  adding  a  new  appendix 
B  setting  forth  a  statement  of  policy 
about  an  agency  process  for  making 
tentative  findings  that  the  vehicle  safety 
standards  of  other  countries  are 
functionally  equivalent  to  the 
corresponding  Federal  Motor  Vehicle 
Safety  Standards  (FMVSSs)  (63  FR 
26508). 
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HE 


b  a  submission  dated  August  13, 
1997,  the  American  Automi^ile 
Manufacturers  Association  (AAMA)  and 
the  Association  of  International 
Automobile  Manufactiuvrs,  Inc. 
(AIAM),  petitioned  the  agency  to  amend 
several  FMVSSs  to  permit  vehicle 
manufecturers  to  choose  to  comply  with 
either  the  existing  provisions  of  those 
FMVSSs  or  new  provisions 
incorporating  by  reference  the 
requirements  of  counterpart  vehicle 
safety  standards  recognized  in  most 
European  countries.  These  Euro]}ean 
standards  take  the  form  of  European 
Union  direcdves  and  are  usually  taken 
from  a  body  of  standards  developed  by 
the  United  Nations  Economic 
Commission  for  Europe  (UN/ECE). 

The  first  test  used  by  NHTSA  under 
appendix  B  of  part  553  to  determine 
functional  equivalence  is  whether  the 
foreign  requirements,  test  conditions, 
and  test  procedures  appear  to  be  the 
same  or  similar  to  the  U.S.  ones,  with 
any  differences  being  minor  and  lacking 
in  safety  consequences.  In  its  review, 
NHTSA  tentatively  concluded  that  the 
European  requirements  for  headlamp 
concealment  devices  passed  this  test. 
The  fundamental  performance 
requirements  of  the  U.S.  and  European 
standards  are  the  same.  Further,  NHTSA 
tentatively  concluded  that  the 
diffarences  between  the  standards  are 
minor  and  inconsequential  to  safiety 
except  for  vehicles  equipped  with 
headlamps  for  which  external  aimers 
must  be  used  to  aim  them  properly. 
These  issues  are  further  discussed 
below. 

Fundamental  Perfoiimmce 
Kflqnirements  and  Inconsequential 
Difnerences 

Standard  No.  108,  Lamps,  reflective 
devices,  and  associated  equipment,  and 
ECE  R.48.01  are  alike  in  all  important 
respects.  Standard  No.  108,  at  S12., 
Headlamp  Concealment  Devices, 
specifies  requirements  for  vehicles 
equipped  with  headlamp  concealment 
devices.  It  requires  that  there  be  a  single 
switch  whose  operation,  in  normal 
circumstances,  causes  both  the 
headlamps  to  illuminate  and  the 
headlamp  concealment  device  to  fully 
open  in  not  more  than  3  seconds,  at  any 
temperature  within  a  range  of  —  30  to 
••■50  degrees  Celsius.  In  ECE  R.48.01, 
Paragraphs  5.14.3  and  5.14.5  set  forUi 
the  same  reouirements. 

Standard  No.  108  also  requires  certain 
failsafe  performance  of  headlamp 
concealment  devices.  In  the  event  of  a 
loss  of  power  to  a  headlamp 
concealment  device  while  the  headlamp 
is  illuminated,  the  headlamp  must  stay 
in  the  fully  open  position.  Also,  in  the 


event  of  a  malfunction  of  a  component 
that  controls  or  conducts  power  for  the 
actuation  of  the  concealment  device,  it 
must  be  possible  to  open  the 
concealment  device  without  the  use  of 
tools  and  have  it  stay  fully  open  until 
intentionally  closed.  Paragraph  5.14.2  of 
ECE  R.48.01  requires  the  same  fail-safe 
performance. 

In  its  review  of  Standard  No.  108  and 
the  ECE  Standard,  the  agency  noted 
several  differences  between  the  two 
standards.  First,  Standard  No.  108 
requires  that  a  headlamp  concealment 
device  be  installed  so  that  the  headlamp 
maybe  mounted,  aimed  and  adjusted 
without  removing  any  component  of  the 
device,  other  than  comi)onents  of  the 
headlamp  assembly.  There  is  no 
comparable  provision  in  the  ECE 
standard.  This  requirement  in  Standard 
No.  108  addresses  a  potential  aiming 
problem  that  could  affect  safety.  Unless 
properly  designed,  a  headlamp 
concealment  device  could  potentially 
interfere  with  the  use  of  external  aimers. 
These  devices,  which  are  used  to  aim 
some  kinds  of  U.S.  headlamps,  attach  to 
the  outside  of  the  headlamp  lens.  If  such 
interference  occurred  and  if  the 
component  were  removed  to  allow   * 
aiming,  and  then  were  replaced,  the 
acauacy  of  the  aim  could  be  adversely 
affected.  Alternatively,  efforts  to  aim  the 
headlamps  without  removing  the 
interfering  components  could  result  in 
improper  shortcuts  in  aiming.  To 
address  this  difference  between  the  two 
standards,  NHTSA  is  limiting  the 
applicability  of  its  finding  of  functional 
equivalence  to  headlamps  that  do  not 
use  external  aimers. 

Second,  NHTSA  noted  that  the  ECE 
standard  does  not  have  a  phrase 
analogous  to  Standard  No.  108's  S12.3 
and  S12.5  "except  for  malfunctions 
covered  by  Si  2.2,"  that  make  it 
expressly  clear  S12.3  and  S12.S  apply 
only  to  fimctioning  systems.  NHTSA 
concluded  that  the  ECE  standard  was 
intended  to  apply  to  functioning 
systems  only  and  that  the  ECE  standard 
alternative  ^ould  be  so  interpreted.  The 
alternative  would  not  require  systems 
with  a  failure  mode  to  comply  with 
performance  requirements  in  addition  to 
the  failsafe  performance  requirements. 

Third,  NHTSA  noted  several  ECE 
standard  provisions  that  have  no 
parallel  in  Si  2  of  Standard  No.  108. 
However,  compliance  with  those 
provisions  does  not  affect  compliance 
with  Sl2.  Consequently,  there  is  no 
impediment  to  a  finding  of  functional 
equivalence. 

Notice  (rf' Proposed  Rulemaking 

In  a  notice  of  proposed  rulemaking 
published  on  October  28, 1998  (63  FR 


57638),  NHTSA  proposed  to  amend 
Standard  No.  108  so  that  manufectiuers 
of  motor  vehicles  with  headlamp 
concealment  devices  would  have  a 
choice  between  complying  with  existing 
provisions  in  Standard  No.  108  or 
meeting  a  new  provision  incorporating 
by  reference  the  United  Nations 
Economic  Commission  for  Europe's 
standard  (ECE  standard)  on  headlamp 
concealment  devices.  In  the  NPRM, 
NHTSA  discussed  its  review  of  the  ECE 
standard  under  appendix  B  of  49  CFR 
part  553,  and  addressed  the  following 
issues: 

ECE  Standard  Meets  Part  553.  Appendix 
BTest 

NHTSA  tentatively  concluded  Uiat 
paragraph  5.14  of  ECE  R48.01  meets  the 
test  in  49  CFR  Part  553  Appendix  B  and 
accordingly  proposed  to  amend 
Standard  No.  108  to  permit 
manufacturers  of  motor  vehicles  with 
headlamp  concealment  devices  to 
choose  between  complying  with  S12.1 
through  S12.5  of  Standard  No.  108.  or 
with  a  new  provision  (S12.6  of  Standard 
No.  108)  incorporating  by  reference 
paragraph  5.14  of  ECE  R  48.01.  NHTSA 
proposed  fo  limit  optional  compliance 
with  the  ECE  standard  to  vehicles  using 
either  a  new  U.S.  alternative  beam 
pattern  which  allows  European-style 
visual/optical  aim  or  a  headlamp  with  a 
built-in  aimer  (VHAD)  that  eliminates 
,the  need  for  external  aimera.  NHTSA 
stated  its  belief  that  there  is  no  safety 
consequence  to  the  lack  of  a  provision 
in  paragraph  5.14  addressing  the 
interference  problem  that  may  be 
associated  with  the  use  of  external 
aimers. 

Vehicle  Manufacturer's  Certification 

NHTSA  noted  that,  when  a  safety 
standard  provides  manufecturers  with 
more  than  one  compliance  option,  the 
agency  needs  to  know  which  option  has 
been  selected  in  order  to  conduct  a 
compliance  test.  Moreover,  based  on 
previous  experience  with  enforcing 
standards  that  include  compliance 
options,  the  agency  stated  it  was  aware 
that  a  manufacturer  confironted  with  an 
apparent  noncompliance  for  the  option 
it  has  selected  (based  on  a  compliance 
test)  may  respond  by  argiung  that  its 
vehicles  comply  with  a  different  option 
for  which  the  agency  has  not  conducted 
a  compliance  test.  This  shift  in  a 
manuntctiuer's  stance  creates  obvious 
difficulties  for  the  agency  in  managing 
its  available  resources  for  carrying  out 
its^nforcement  responsibilities,  e.g.,  the 
possible  need  to  conduct  midtiple 
compliance  tests,  first  for  one 
compliance  option,  then  for  another,  to 
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deten  nine  whether  there  is  a 
nonce  mpUance. 

Acdirdingly,  NHTSA  proposed  that 
prior  to  or  at  the  time  a  manufacturer 
certifies  that  a  vehicle  with  headlamp 
concealment  devices  meets  all 
appli^ible  FMVSSs  (pursuant  to  49  CFR 
part  5i87,  Certification),  the 
manufacturer  must  decide  whether  it  is 
certi^ng  that  vehicle  as  meeting  S12.1 
through  S12.5  or  the  ECE  standard  (that 
woul^Obe  established  in  S12.6).  NHTSA 
furthm  proposed  that  the  selected 
altemJEJtive  need  not  be  stated  on  the 
certi£|Oation  label.  However,  the 
manufactiuer  must  advise  the  agency  of 
its  selaction  when  asked  by  the  agency 
to  do  bio.  The  manufacturer's  decision 
would  |be  irrevocable. 


MiT^^'s  Choice  of  European  Standard 
toBef^nce 

Mosi  of  the  harmonized  standards 
among  the  countries  of  the  European 
UnioQ  (EU)  were  developed  as  ECE 
reguUtions  and  later  adopted  as  EU  ' . 
directjives.  Consequently,  the  same 
stand^s  are  known  under  both  ECE 
reguk^on  numbers  and  EU  directive 
numbWs.  The  petitioner  asked  that  both 
the  EC£  and  EU  numbers  for  the 
identical  technical  requirements  be 
dted  B6  alternatives  to  the  requirements 
of  Standard  No.  108.  However.  NHTSA 
proposed  that  only  one  reference  to  the 
Eurof^an  standard  be  cited  to  avoid 
confu^on  and  to  reduce  the  potential 
need  f^r  amendments  to  updated 
versiras  of  European  standards.  NHTSA 
must  reference  only  one  European 
standud  (and  make  that  standard 
publidy  available)  to  meet  the  Federal 
Registtr's  procediues  for  incorporating 
docuihents  by  reference. 

NHJITSA  stated  its  intent  to  cite  the 
ECE  r^kulation  when  possible  because 
the  ECf  is  a  body  in  which  the  U.S. 
particjibates,  and  also  its  regulations 
may  be  adopted  by  countries  outside  of 
the  European  Union  as  well.  The  agency 
understands  that  it  will  not  always  be 
possible  to  dte  an  ECE  standard  because 
some  BU  directives  with  possible 
potenqal  for  being  treated  as 
functkinally  equivalent  alternatives  to 
FedeiU  motor  vehicle  safety  standards 
have  pip  ECE  counterpart. 

f  Leadtime 

l|SA  proposed  that,  if  made  final, 
the  cli^nges  would  take  effect  60  days 
after  tne  publication  of  the  final  rule, 
with  nanufecturers  given  the  option  to 
comply  with  (and  certify  to)  the  ECE 
standard  for  headlamp  concealment 
devices,  immediately. 


Final  Rule 

NHTSA  did  not  receive  any 
comments  on  its  proposal.  Accordingly, 
the  agency  adopts  its  proposal  as  set 
forth  in  the  NPRM.  NHTSA  concludes 
that  paragraph  5.14  of  ECE  R.48.01 
meets  the  test  established  in  49  CFR  part 
553  appendix  B  for  determining 
functional  equivalence;  i.e.,  that  the 
agency's  analysis  of  paragraph  5.14 
indicates  that  its  requirements  are  the 
same  or  similar  to  the  requirements  of 
S12.1  through  S12.5  of  Standard  No. 
108.  The  differences  are  minor  and 
lacking  in  safety  consequences  for 
vehicles  equipped  with  headlamps  for 
which  external  aimers  must  be  used  to 
aim  them  properly.  Accordingly, 
NHTSA  restricts  die  option  of 
complying  with  the  ECE  regulation  to 
manufectiuers  of  vehicles  using  either  a 
new  U.S.  alternative  beam  pattern 
which  allows  Eim>pean-style  visual/ 
optical  aim  or  a  headlamp  with  a  built- 
in  aimer  (VHAD)  that  eliminates  the 
need  for  external  aimers. 

The  final  rule  requires  that,  not  later 
than  the  time  when  a  manufacturer 
certifies  that  a  vehicle  with  headlamp 
conceahnent  devices  meets  all 
applicable  FMVSSs  (pursuant  to  49  CFR 
part  567,  Certification),  the 
manufSctiuer  must  decide  whether  the 
basis  for  its  certification  is  that  the 
vehicle  meets  S12.1  through  S12.5  of 
Standard  No.  108  or  S12.6 
(incorporating  the  ECE  regulation). 
Although  the  selected  alternative  need 
not  be  stated  on  the  certification  label, 
the  manufactiuer  must  advise  the 
agency  of  its  selection  when  asked  by 
the  agency  to  do  so.  The  manufacturer's 
decision  is  irrevocable. 

Before  issuing  this  final  rule,  NHTSA 
obtained  the  latest  version  of  the  ECE 
regulation  directly  bom  the  ECE  rather 
than  relying  on  the  petitioners'  version 
(the  version  proposed  in  the  NPRM). 
"The  version  provided  by  the  ECE  is 
identical  to  die  petitioner's  version 
except  that  a  t)rpographical  error  in 
Paragraph  5.15.5  (found  in  the 
petitioner's  version)  does  not  appear  in 
the  version  NHTSA  received  bom  the 
ECE.  Accordingly,  in  the  final  rule,  the 
citation  of  ECE  R48  proposed  for  S12.6 
(of  Standard  No.  108)  is  updated  to  E/ 
ECE/324— E/ECE/TRAN/505,  Rev.  1/ 
Add.47/Rev.l/Corr.2,  26  February  1996. 

Regulatory  Impacts 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 


under  E.  0. 12866,  "Regulatory 
Planning  and  Review."  We  have 
determined  that  this  action  is  not 
"significant"  under  DOT's  regulatory 
policies  and  procedures.  This  final  rule 
has  no  substantive  effect  on 
manufacturers  of  motor  vehicles  that 
have  headlamp  concealment  devices. 
The  ECE  standard  on  headlamp 
concealment  devices  that  is  included  in 
the  Federal  motor  vehicle  safety 
standards  does  not  differ  substantively 
fitim  existing  requirements.  Vehicle 
manufacturers  will  not  incur  additional 
costs  as  a  result  of  meeting  any  new 
requirements.  The  impacts  of  this  action 
are  so  minor  that  a  full  regulatory 
evaluation  for  this  final  rule  has  not 
been  prepared. 

B.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  PubUc  Law  104- 
112,  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  our  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  appUcable  law  or  otherwise 
impracticable.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  us  to  provide  Congress, 
through  OMB.  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

NHTSA  is  not  aware  of  a  standard 
established  by  the  SAE  or  other  private 
organization  that  would  apply  to  the 
same  aspect  of  performance  as  the 
headlamp  concealment  lamp  provisions 
of  Standard  No.  108.  ECE  Regulation  48 
is  not  a  voluntary  consensus  standard. 

C.  Begulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
die  Regulatory  Flexibihty  Act  (5  U.S.C. 
601  et  seq.).  I  certify  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  is  NHTSA "s 
statement  providing  the  factual  basis  for 
the  certification.  (5  U.S.C.  605(b)). 

The  final  rule  affects  passenger  car, 
Ught  truck,  and  multipurpose  passenger 
vehicle  manufacturers  that  have 
headlamp  concealment  devices  on  the 
vehicles  they  manufacture.  The  Small 
Business  Administration's  size 
standards  (13  CFR  part  121)  are 
organized  according  to  Standard 
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Industrial  Qassification  Codes  (SIC). 
SIC  Code  3711  "Motor  Vehicles  and 
Passenger  Car  Bodies"  has  a  small 
business  size  standard  of  1,000 
employees  or  fewer. 

The  final  rule  applies  to  the 
previously  described  vehicle 
manufactiuers,  regardless  of  their 
volume  of  production.  There  is  no 
significant  economic  impact  on  any 
vdiicle  manufactiuer  because  no 
manu&ctuier  is  required  to  provide 
headlamp  concealment  devices.  There  is 
no  economic  impact  on  manufacturers 
that  already  provide  the  devices  because 
the  devices  meet  the  existing  headlamp 
conoeefanent  device  requiiementk  in 
Standard  No.  108,  and  NHTSA 
concludes  that  the  ECE  standard  does 
not  difio'  substantively  from  that 
Standard.  The  final  rule  permits  vehicle 
manufactuTMs  to  choose  between 
certifying  that  the  vehicle  with  a 
headlamp  concealment  device  meets  the 
previously  existing  requirements  in  the 
Standard  or  the  ECE  standard  now 
incorporated  in  the  Standard.  NHTSA 
does  not  believe  there  will  be  a  cost 
advantage  to  certifying  to  one  set  of 
requirements  over  the  other. 

D.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
mvironmental  impacts  of  this  final  rule 
and  determined  that  the  rule  does  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment 

E.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

F.  Civil  Justice  Reform 

This  final  rule  does  not  have  a 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  efiisct,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  49  U.S.C.  301651 
sets  forth  a  procedure  for  judicial  review 
of  final  rules  estabUshing.  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  A  petition  for  reconsideration 
or  other  administrative  proceedings  is 
not  required  before  parties  may  file  suit 
in  court 


G.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  Because  this  final  rule 
does  not  have  a  $100  million  e^ct,  no 
Unfunded  Mandates  assessment  has 
been  prepared. 

H.  Economically  Significant  Effects  on 
Children 

Executive  Order  13045  (62  FR 19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  reguIatoiY  action  meets  both  criteria, 
we  must  evamate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regiilation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.0. 12866.  Further,  nothing  in  the  final 
rule  establishes  an  environmental, 
health,  or  safety  risk  that  NHTSA 
believes  may  have  a  disproportionate 
effect  on  children. 

/.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  a  person  is  not  reqiiired 
to  respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  0MB  control 
number.  This  final  rule  does  not 
establish  any  collection  of  information 
requirements. 

/.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  niunber 
(RIN)  to  eadi  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations,  llie  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

List  of  Sulqects  in  49  CFR  Fait  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety,  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 


In  consideration  of  the  foregoing,  the 
Federal  Motor  Vehicle  Safety  Standards 
(49  CFR  part  571),  are  amended  as  set 
forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322,  30111,  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.5  is  amended  by 
adding  paragraph  (b)(9)  to  read  as 
follows: 

{5714   Matter  Incorporated  by  raferenoe. 

•        •        *        *        • 

(b)*  •  • 

(9)  Regulations  of  the  United  Nations 
Economic  Commission  for  Europe 
(ECE).  They  are  published  by  the  United 
Nations.  Information  and  copies  may  be 
obtained  by  writing  to:  United  Nations, 
Conference  Services  Division, 
Distribution  and  Sales  Section,  Office 
C.115-1,  Palais  des  Nations,  CH-1211, 
Geneva  10,  Switzerland.  Copies  of 
Regulations  also  are  available  on  the 
EGE  internet  web  site:  www.unece.org/ 
trans/main/wp29/wp29regs.html. 

3.  Section  571.108  is  amended  by 
adding  S12.6  and  S12.7  to  read  as 
follows: 

f  571.108   Stendard  Na  108,  Lan^Mi 
reflective  devices,  and  asaodated 
equipmanL 

Si  2.6  As  an  alternative  to  complying 
wdth  the  requirements  of  S12.1  through 
S12.5,  a  vehicle  with  headlamps 
incorporating  VHAD  or  visual/optical 
aiming  in  accordance  with  paragraph  S7 
may  meet  the  requirements  for 
Concealable  lamps  in  paragraph  5.14  of 
the  following  version  of  the  Economic 
Commission  for  Eim>pe  Regulation  48 
"Uniform  Provisions  Concerning  the 
Approval  of  Vehicles  With  Regard  to  the 
Installation  of  Lighting  and  Light- 
Signalling  Devices":  E/ECE/324-E/ECE/ 
TRANS/505,  Rev.l/Add.47/Rev.l/ 
CoiT.2,  26  February  1996  (page  17),  in 
the  English  language  version.  A  copy  of 
paragraph  5.14  may  be  reviewed  at  the 
DOT  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  Room 
PL-01, 400  Seventh  Street,  SW., 
Washington,  D.C.  20590-0001.  Copies  of 
E/ECE/324-E/ECE/TRANS/505,  Rev.l/ 
Add.47/Rev.l/Corr.2,  26  February  1996 
may  be  obtained  from  the  ECE  internet 
site: 

www.unece.org/trans/main/wp29/ 
wp29regs.hUnl  or  by  writing  to: 


United  Nations,  Conference  Services 
Divisiori,  Distribution  and  Sales  Section, 
Office  C^15-l,  Palais  des  Nations,  CH- 
1211.  G^tieva  10,  Switzerland. 

S12.7 1 '  Manufecturers  of  vehicles 
with  headlamps  incorporating  VHAD  or 
visual/obtical  aiming  shall  elect  to 
certify  tflSl2.1  through  S12.5  or  to 
S12.6  pikpr  to,  or  at  the  time  of 
certifica^on  of  the  vehicle,  pursuant  to 
49  CFR  dart  567.  The  selection  is 
irrevocable. 

Issued  jcm:  July  21. 1999. 
Rkardo  llartiiMZ, 
Administiptor. 

[FR  Doc.  09-21682  Filed  8-20-99;  8:45  am] 
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NUCLEAR  REGULATORY 


10  CFR  Pwts  30, 40. 50,  and  70 
[Ooctoi  Na  PRM-60-6q 

NuclMr  Information  and  Resource 
Sarvica;  PaUtion  for  Rulamaidng  Danial 

AQBCY:  Nuclear  Regulatory 

Commission. 

action:  Petition  for  rulemaking:  denial. 


r:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  (PRM-50-65)  from  the 
Nuclear  Information  and  Resource 
Service  (NIRS).  The  petitioner  requested 
that  NRC  amend  its  regulations  to 
require  the  shutdown  of  nuclear 
Cacilities  that  are  not  compliant  with 
date-sensitive,  computer-related  issues 
regarding  the  Year  2000  (Y2K)  issue. 
The  petitioner  requested  that  NRC  take 
this  action  to  ensure  that  Y2K  issues 
will  not  cause  the  failure  of  nuclear 
safety  systems  and  thereby  pose  a  threat 
to  public  health  and  safety.  NRC  is 
denying  the  petition  because  the 
Commission  has  determined  that  the 
actions  taken  by  licensees  to  implement 
a  systematic  and  structured  facility- 
specific  Y2K  readiness  program  and 
NRC's  oversight  of  the  licensees' 
implementation  of  these  Y2K  readiness 
programs  provide  reasonable  assurance 
of  adequate  protection  to  public  health 
and  safety. 

AOORESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  NRC's  letters  to  the 
petitioners  are  available  for  public 
inspection  or  copying  in  the  NRC  Public 
Dociunent  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC,  as  well 
as  on  NRC's  rulemaking  website  at 
http://ruleforum.llnl.gov. 

FOR  FUimCR  INFOnHATION  CONTACT: 
Matthew  Chiramal,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  301-415- 
2845.  E-mail  address  <mxcOnrc.gov>.  or 
Gary  W.  Purdy.  Office  of  Nuclear 


Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
301-415-7897,  E-mail  address  - 
<gwpl9nrc.gov>. 
SUPPLEMENTARY  INFORMATION: 

Background 

NRC  received  three  related  petitions 
for  rulemaking  (PRM-50-65,  PRM-50- 
66.  and  PRM-50-67),  each  dated 
December  10, 1998,  submitted  by  NIRS 
concerning  various  aspects  of  Y2K 
issues  and  nuclear  safety.  This  petition 
(PRM-50-65)  requested  that  NRC  adopt 
regulations  that  would  require  fedlities 
licensed  by  NRC  under  10  CFR  Parts  30, 
40, 50.  and  70  to  be  Y2K  compliant  The 
second  petition  (PRM-50-66)  requested 
that  NRC  adopt  regulations  that  would 
require  fecilities  licensed  by  NRC  imder 
10  CFR  Part  50  to  develop  and 
implement  adequate  contingency  and 
emergency  plans  to  address  potential 
system  failures.  The  third  petition 
(PRM-50-67)  requested  that  NRC  adopt 
regulations  that  would  require  facilities 
licensed  by  NRC  under  10  CFR  Parts  50 
and  70  to  provide  reliable  sources  of 
back-up  power.  Because  of  the  nature  of 
these  petitions  and  the  date-specific 
issues  they  address,  the  petitioner 
requested  that  the  petitions  be 
addressed  on  an  expedited  schedule. 

On  January  25, 1999,  NRC  published 
a  notice  of  receipt  of  a  petition  for 
rulemaking  in  the  Federal  Register  (64 
FR  3789).  It  was  available  on  NRC's 
rulemaking  website  and  in  the  NRC 
Public  Docimient  Room.  The  notice  of 
receipt  of  a  petition  for  rulemaking 
invited  interested  persons  to  submit 
comments  by  February  24, 1999. 

The  Petition 

The  petitioner  requested  that  NRC 
adopt  (he  following  text  as  a  rule: 

Any  and  all  facilities  licensed  by  the 
Nuclear  Regulatory  Commission  under  10 
CFR  Parts  30,  40,  50,  and  70  shall  be  closed 
by  12  pm  Eastern  Standard  Time,  December 
1, 1999,  unless  and  until  each  facility  has:  (a) 
fully  and  comprehensively  examined  all 
computer  systems,  embedded  chips,  and 
other  electronic  equipment  that  may  be  date- 
sensitive  to  ensure  that  all  such  systems  that 
may  be  relevant  to  safety  are  Y2K  compliant; 
(b)  repaired,  modified,  and/or  replaced  all 
such  systems  that  are  not  foimd  to  be  Y2K 
compliant;  (c)  made  available  to  the  public 
all  information  related  to  the  examination 
and  repair,  modification  and/or  replacement 
of  all  such  systems;  (d)  determined,  through 
full-scale  testing,  that  all  repairs. 


modifications,  and/or  replacements  of  all 
such  systems  are,  in  foct,  Y2K  compliant 

The  petitioner  noted  that  in  NRC 
Generic  Letter  (GL)  98-01.  "Year  2000 
Readiness  of  Computer  Systems  at 
Nuclear  Power  Plants,"  dated  May  11. 
1998,  the  NRC  has  recognized  the 
potential  for  date-related  problems  that 
may  afiiect  a  system  or  application  (the 
Y2K  problem).  These  potential  problems 
include  not  representing  the  year 
properly,  not  recognizing  leap  years, 
and  improper  date  calculations.  These 
problems  could  result  in  the  inability  of 
computer  systems  to  operate  or  to 
function  properly.  The  petitioner  stated 
that  the  Y2K  problem  could  potentially 
interfere  with  the  proper  operation  of 
computer  systems,  microprocessor- 
based  hardware,  and  software  or 
databases  relied  on  at  nuclear  power 
plants.  Ftirther.  the  petitioner  asserted 
that  the  Y2K  problem  could  result  in  a 
plant  trip  anci  subsequent  complications 
in  tracking  post-shutdown  plant  status 
and  recovery  as  a  result  of  a  loss  of 
emergency  data  collection. 
Additionally,  the  petitioner  is  also 
concerned  that  power  grids  providing 
o^ite  power  to  nuclear  stations  could 
be  affected  to  the  extent  that  localized 
and  widespread  grid  failures  could 
occur. 

The  petitioner  acknowledged  that 
NRC  has  recognized  the  potential  safety 
and  environmental  problems  that  could 
result  if  date-sensitive  electronic 
systems  fail  to  operate  or  provide  false 
information.  The  petitioner  asserted  that 
NRC  has  required  its  Ucensees  of  reactor 
and  major  fuel  cycle  facilities  to  report 
by  July  1, 1999,  on  their  programs  to 
ensure  compliance  with  Y2K  issues.  In 
addition,  the  petitioner  asserted  that 
NRC  has  not  made  explicit  how  it  will 
define  compliance  nor  what  it  plans  to 
do  for  licensees  of  facilities  that  cannot 
prove  compliance.  In  the  petitioner's 
suggested  regulatory  text,  NIRS  defined 
compliance  with  Y2K  issues  as 
evaluation  of  all  potential  problems  that 
may  be  safety-related,  repair  of  all  such 
problems,  and  full-scale  testing  of  all 
solutions.  The  petitioner's  proposed 
regulation  would  also  require  full  public 
disclosure  of  all  evaluation,  repair,  and 
testing  data  so  that  the  information  may 
be  examined  by  independent  experts 
and  the  public.  Finally,  the  petitioner's 
proposed  regulation  would  make  it  clear 
that  nuclear  facilities  will  be  closed 
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until  they  can  demonstrate  fiiU 
compUUice  with  Y2K  issues. 

Thejbetitioner  concluded  by  stating 
that  NRC  is  obligated  to  act  decisively 
to  prot^  public  health  and  safety  and 
the  env!ilt>ninent.  NIRS  stated  that 
anything  short  of  the  suggested 
approach  in  the  petition  is  insufficient 
to  fulfill}  this  obligation  and  that  NRC 
should  4dopt  the  suggested  regulation  as 
soon  as  possible. 

Public  PomiDents  on  the  Petition 

In  re$bonse  to  the  petition,  NRC 
received  70  comment  letters,  including 
1  letter  I  signed  by  25  individuals  from 
the  Sta^  of  Michigan,  3  letters  from 
industijyt  groups,  10  letters  frtim  utilities, 
13  letteos  from  private  organizations, 
and  43  iletters  from  private  citizens. 

Fifty-tfour  letters  supported  the 
petitioifl  40  of  which  were  from  private 
dtizeni^  13  were  from  private 
organisations,  and  1  that  was  signed  by 
25  indijv^duals.  The  comments, 
supporiing  the  petition  addressed 
concenks  related  to  avoiding  the 
occiuTdace  of  a  catastrophic  nuclear 
accident,  the  reasonableness  of  the 
petitioiiir's  request,  and  opined  that  any 
uncerta(inty  is  too  great  for  the  nuclear 
industrk 

Sixteen  letters  opposed  the  petition, 
of  whidli  3  were  from  private  citizens, 
3  were  from  associated  industries,  and 
10  wer^  from  utilities.  The  comments 
opposiikg  the  petition  stated  that  the 
nucleaij  power  industry  has  taken  a 
coordinated  approach  to  Y2K  readiness, 
nuclear  power  plant  licensees  are 
implementing  a  structured  Y2K 
program.  NRC  Y2K  initiatives  are 
imderw^y,  NRC  staff  is  monitoring 
licensee  iactivities,  and  current 
regulations  and  license  conditions  are 
adequai^  to  address  potential  Y2K 
computer  issues. 

In  so^e  of  the  letters  supporting  the 
petition,!  the  authors  included  the 
following  additional  comments  that 
provide  information  or  request  action 
that  was  not  contained  in  the  petition. 
These  dqmments  noted: 

1.  The  date  proposed  in  the  petition, 
December  1, 1999,  to  shut  down  all  non- 
Y2K  cotttpliant  nuclear  power  plants 
should  bjB  moved  up  1  to  6  months 
before  the  year  2000.  The  reasons  given 
were  tojkllow  sufficient  time  to  shut 
down  a|i|d  to  provide  additional  safety. 

2.  PoWer  gnd  failiue  would  not  allow 
controlled  shutdown  of  the  plant  and 
plants  could  experience  problems  like 
the  Rusfitans.  The  Y2K  problem  could 
increase  khe  chance  of  a  core  melt. 

3.  Th^l  problem  of  "embedded 
system$,f'  microchips,  microprocessors, 
and  sue  \i  systems-within-systems  are 
difficul  to  identify  and  the  effects  of 


their  multiple  failures  are  poorly 
imderstood,  especially  in  the  U.S. 
power  grid. 

4.  The  audits  conducted  by  NRC  staff 
are  too  few. 

These  comments  are  addressed 
specifically  in  the.  discussion  of 
"Reasons  for  Denial." 

Reasons  for  Denial 

The  NRC  is  denying  the  NIRS  petition 
because  the  NRC  has  determined  that: 
(1)  the  actions  taken  by  licensees  to 
implement  a  systematic  and  structured 
facility-specific  Y2K  readiness  program; 
and  (2)  NRC's  oversight  of  licensees' 
implementation  of  these  Y2K  readiness 
programs  together  constitute  an  effective 
process  for  addressing  Y2K  issues  such 
that  there  will  continue  to  be  reasonable 
assurance  of  adequate  protection  of 
public  health  and  safety.  NIRS  has  not 
presented  any  information  (and  no 
public  comments  have  been  received) 
that  demonstrates  that:  (1)  the  licensees' 
activities  are  fundamentally  incapable 
of  effectively  addressing  Y2K  issues  in 
a  timely  fashion;  (2)  licensees  are  not 
adequately  implementing  the  Y2K 
readiness  programs;  (3)  NRC's 
inspection,  audit,  and  oversight 
activities  are  fundamentally  incapable 
of  providing  adequate  r^ulatory  control 
with  respect  to  licensee  implementation 
of  Y2k  readiness  programs;  and  (4)  the 
NRC  is  not  efiiactively  implementing  its 
inspection,  audit,  and  oversight 
activities  with  respect  to  Y2K  issues. 
Finally,  NIRS  has  not  provided  any 
basis  why  the  NRC's  current  regulatory 
approach,  which  retains  the  regulatory 
authority  to  order  licensees  to 
discontinue  or  modify  their  licensed 
activities  if  the  NRC  finds  that 
reasonable  assurance  of  adequate 
protection  to  public  health  and  safety 
will  not  be  provided  because  of  Y2K 
issues,  will  be  inadequate  in  view  of  the 
6-month  time  period  between  July  1, 
1999,  when  licensees  are  required  to 
inform  the  NRC  of  the  status  of  their 
Y2K  remediation  activities  and  the 
December  31, 1999,  date,  when  Y2K- 
induced  problems  are  most  likely  to 
begin  occurring. 

Parts  (a),  (b),  and  (d)  of  the  NIRS 
proposed  rule  are  addressed  below  in 
Sections  I,  II,  HI,  IV,  and  V  for  Part  50 
operating  nuclear  power  plants.  Part  50 
non-power  reactors,  Part  50 
decommissioning  nuclear  power  plants, 
major  licensees  under  Parts  40  and  70, 
and  Part  30  and  minor  Parts  40  and  70 
licensees,  respectively.  Part  (c)  of  NIRS' 
proposed  rule,  concerning  public  access 
to  Y2K  information,  is  addressed  for  all 
types  of  licensees  in  Section  VI. 


L  Part  50  Operating  Nuclear  Power 
Plant  Licensees 

A.  Industry  and  NRC  Activities 
Addressing  Y2K 

To  alert  nuclear  facility  licensees  to 
the  Y2K  problem,  NRC  issued 
Information  Notice  (IN)  96-70,  "Year 
2000  Effect  on  Computer  System 
Software,"  on  December  24, 1996.  IN 
96-70  described  the  potential  problems 
that  nuclear  power  plant  computer 
systems  and  software  may  encounter  as 
a  result  of  the  change  to  the  new  centiuy 
and  how  the  Y2K  issue  may  affect  NRC 
licensees.  IN  96-70  encouraged 
licensees  to  examine  their  uses  of 
computer  systems  and  software  well 
before  the  year  2000  and  suggested  that 
licensees  consider  appropriate  actions 
for  examining  and  evaluating  their 
computer  systems  for  Y2K 
vulnerabilities. 

In  1997,  the  nuclear  industry  began  to 
assess  the  Y2K  challenge  and  work  with 
key  Federal  agencies  to  help  nuclear 
power  plant  operators  prepare  for 
continued  safe  operations  at  the  start  of 
the  year  2000.  In  July  1997,  the  Nuclear 
Utilities  Software  Management  Group 
(NUSMG),  a  nuclear  industry  working 
group,  conducted  the  first  industry-wide 
workshop  on  Y2K  readiness. 

In  October  1997,  the  Nuclear  Energy 
Institute  (NEI)  and  NUSMG  issued  a 
Y2K  program  plan  guidance  doamient. 
NEI/NUSMG  97-07,  "Nuclear  UtiUty 
Year  2000  Readiness,"  to  all  U.S. 
nuclear  power  plant  licensees.  This 
document  provides  a  step-by-step 
method  to  identify,  test,  and  repair 
potential  Y2K  computer  problems  and 
contains  detailed  procedures  and 
checklists  for  resolving  Y2K  issues, 
based  on  the  best  utility  practices. 

NEI/NUSMG  97-07  presented  a 
strategy  for  developing  and 
implementing  a  nuclear  utility  Y2K 
program.  The  strategy  recognizes 
management,  implementation,  quality 
assurance  (QA)  measures,  regulatory 
considerations,  and  documentation  as 
the  fundamental  elements  of  a 
successful  Y2K  project.  The  document 
contains  examples  currently  in  use  by 
licensees  and  also  recommends  that  die 
Y2K  program  be  administered  using 
standard  project  management 
techniques.  The  recommended 
components  for  management  planning 
are  management  awareness, 
sponsorship,  project  leadership,  project 
objectives,  the  project  management 
team,  the  management  plan,  project 
reports,  interfaces,  resources,  oversight, 
and  QA.  The  suggested  phases  of 
implementation  are  awareness,  initial 
assessment  (which  includes  inventory, 
categorization,  classification. 
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prioritization,  and  analysis  of  initial 
assessment),  detailed  assessment 
(including  vendor  evaluation,  utility- 
owned  or  utility-supported  software 
evaluation,  interface  evaluation,  and 
remedial  planning),  remediation,  Y2K 
testing  and  validation,  and  notification. 

Y2K  testing  is  used  both  as  an 
investigative  tool  to  examine  systems 
and  components  to  identify  Y2K 
problems  and  as  a  validation  tool  to 
confirm  that  the  corrective  actions  have 
eliminated  the  Y2K  problem.  Y2K 
testing  in  support  of  evaluation  efforts 
to  determine  whether  a  Y2K  problem  is 
present  is  performed  diuing  detailed 
assessments.  Systems  and  components 
will  then  be  repaired  or  replaced  in  a 
process  known  as  "remediation."  Y2K 
testing  subsequent  to  remediation  is 
performed  to  determine  whether  the 
remediation  efforts  have  eliminated  the 
Y2K  problem  and  no  unintended 
functions  are  introduced.  Y2K  testing 
may  be  performed  at  several  levels: 

•  Umt  testing,  which  focuses  on 
functional  and  compliance  testing  of  a 
single  application  or  software  module; 

•  Integration  testing,  which  tests  the 
integration  of  related  software  modules 
and  applications;  and 

•  System  testing,  which  tests  the 
hardware  and  software  components  of  a 
system. 

For  systems,  components,  and 
equipment  classified  as  safisty-related  or 
critical  to  operations,  the  Y2K 
remediation  activities  include  Y2K 
testing.  On  one  end  of  the  spectrum, 
there  are  the  stand-alone,  date-aware, 
microprocessor-based  components  that 
do  not  conunimicate  digital  information 
to  any  other  devices.  Properly 
performed  bench  testing  of  these 
devices,  by  the  licensee  or  the  vendor, 
coupled  with  software/firmware 
revision-level  verification  of  the  field 
devices  as  required,  is  adequate  to 
establish  their  Y2K  status.  Repeating 
this  test  in  the  field  as  part  of  a  plant- 
wide  integrated  test  will  not  add  any 
additional  benefits  related  to  system 
Y2K  readiness.  On  the  other  end  of  the 
spectrum,  the  most  highly  complex 
systems,  such  as  distributed  control 
systems,  may  require  in-plant  testing  of 
the  remediated  system.  This  testing  may 
include  a  large  portion  of  the  plant 
equipment.  However,  even  in  this  case, 
the  maximum  bounds  of  the  test  would 
involve  the  individual  system  being 
tested  and  the  other  devices  and 
systems  with  which  it  communicates 
(figital/date-related  information. 

NEI/NUSMG  97-07  specifies  the  QA 
measiires  that  will  apply  to  the  activities 
in  NEI/NUSMG  97-07  that  apply 
primarily  to  project  management  and 
implementation.  Documentation  of  Y2K 


program  activities  and  results  includes 
doounentation  requirements,  project 
management  docimientation,  vendor 
documentation,  inventory  lists, 
checklists  for  initial  and  detailed 
assessments,  and  record  retention.  NEI/ 
NUSMG  97-07  also  contains  examples 
of  various  plans  and  checklists  as 
appendices  that  may  be  used  or 
modified  to  meet  the  licensee's  specific 
needs  and/or  requirements. 

After  issuing  NEI/NUSMG  97-07.  NEI 
conducted  workshops  and  other  means 
of  sharing  the  experiences  on  the  use  of 
the  document.  In  November  1997.  NEI 
and  NUSMG  conducted  the  first  in  a 
series  of  industry-wide  workshops  on 
Y2K  issues  for  project  managers  in 
charge  of  ensuring  Y2K  readiness  at  all 
operating  nuclear  power  plants.  In 
December  1997.  NEI  created  an  on-line 
bulletin  board  to  share  technical 
information  and  experiences  related  to 
testing  and  repairing  computers  and 
equipment. 

In  January  1998,  the  NRC  issued  a 
draft  generic  letter  for  public  comment 
which  proposed:  (1)  that  licensees  of 
operating  nuclear  power  plants  be 
required  to  provide  certain  information 
regarding  their  programs  that  address 
the  Y2K  problem  in  computer  systems 
at  their  facilities;  and  (2)  to  endorse  the 
guidance  in  NEI/NUSMG  97-07  as  one 
possible  approach  in  implementing  a 
plant-specific  Y2K  readiness  program,  if 
augmented  in  the  area  of  risk 
management,  contingency  planning,  and 
remediation  of  embedded  systems 
[Federal  Register  (63  FR  4498)].  In  the 
absence  of  adverse  comment  on  the 
adequacy  of  the  guidance  in  NEI/ 
NUSMG  97-07,  the  NRC  issued  GL  98- 
01  on  May  11, 1998  [Federal  Register 
(63  FR  27607)].  In  August  1998.  NEI 
issued  an  industry  dociunent.  NEI/ 
NUSMG  98-07.  "Nuclear  Utility  Year 
2000  Readiness  Contingency  Planning," 
that  provided  additional  guidance  for 
establishing  a  plant-specific 
contingency  planning  process.  NEI/ 
NUSMG  98-07  addressed  management 
controls,  preparation  of  individual 
contingency  plans,  and  development  of 
an  integrated  contingency  plan  that 
allows  the  licensee  to  manage  internal 
and  external  risks  associated  with  Y2K- 
induced  events.  External  events  that 
should  be  considered  for  facility- 
specific  contingency  planning  include 
electric  grid/transmission/distribution 
system  events,  such  as  loss  of  off-site 
power,  grid  instability  and  voltage 
fluctuations,  load  fluctuations  and  loss 
of  grid  control  systems;  loss  of 
emergency  plan  equipment  and 
services;  loss  of  essential  services;  and 
depletion  of  constunables.  NRC 
considers  the  guidance  in  NEI/NUSMG 


98-07,  when  properly  implemented,  as 
an  acceptable  approach  for  licensees  to 
mitigate  and  manage  Y2K-induced 
events  that  could  occur  on  Y2K-critical 
dates.  In  GL  98-01,  NRC  required  all 
operating  nuclear  power  plant  licensees 
to  submit  written  responses  regarding 
their  facility-specific  Y2K  readiness 
program  in  order  to  confirm  that  they 
are  addressing  the  Y2K  problem 
efiiactively.  All  Ucensees  have 
responded  to  GL  98-01,  stating  that  they 
have  adopted  a  plant-specific  Y2K 
readiness  program  based  on  the 
guidance  of  NEI/NUSMG  97-07,  and  the 
scope  of  the  program  includes 
identifying  and.  where  appropriate, 
remediating,  embedded  systems,  and 
provides  for  risk  management  and  the 
development  of  contingency  plans. 

GL  98-01 '  also  requests  a  written 
response,  no  later  than  July  1. 1999. 
confirming  that  these  facilities  are  Y2K 
ready  with  regard  to  compliance  with 
the  terms  and  conditions  of  their  license 
and  NRC  regulations.  Licensees  that  are 
not  Y2K  ready  by  July  1. 1999,  must 
provide  a  status  report  and  schedule  for 
the  remaining  work  to  ensure  timely 
Y2K  readiness.  By  July  1, 1999.  all 
licensees  responded  to  GL  98-01, 
Supplement  1.  The  responses  indicated 
that  68  plants  are  Y2K  ready  and  35 
plants  need  to  complete  work  on  a  few 
non-safety  computer  systems  or  devices 
after  July  1, 1999  to  be  Y2K  ready. 

As  p^  of  its  oversight  of  licensee 
Y2K  activities.  NRC  staff  conducted 
sample  audits  of  12  plant-specific  Y2K 
readiness  programs.  The  objectives  of 
the  audits  were  to — 

•  Assess  the  effectiveness  of 
licensees'  programs  for  achieving  Y2K 
readiness  and  in  addressing  compliance 
with  the  terms  and  conditions  of  their 
license  and  NRC  regulations  and 
continued  safe  operation. 

•  Evaluate  program  implementation 
activities  to  ensure  that  licensees  are  on 
schedule  to  achieve  Y2K  readiness  in 
accordance  with  GL  98-01  guideUnes. 

•  Assess  licensees'  contingency 
planning  for  addressing  risks  associated 
with  events  resulting  from  Y2K 
problems. 

The  NRC  determined  that  this 
approach  was  an  appropriate  means  of 
oversight  of  licensee  Y2K  readiness 
efforts  because:  (1)  all  licensees  had 
committed  to  the  nuclear  power 


■  On  lanuaiy  14. 1999.  NRC  issued  GL  9&-01, 
Supplement  1,  "Year  2000  Readiness  of  Computer 
Systems  at  Nuclear  Power  Plants,"  which  provided 
licensees  with  a  voluntary  alternate  response  to  that 
required  by  GL  98-01.  The  altenute  response,  also 
due  by  )uly  1, 1999,  should  provide  information  on 
the  overall  Y2K  readiness  of  the  plant,  including 
those  systems  necessary  for  continued  plant 
operation  that  are  not  covered  by  the  terms  and 
conditions  of  the  license  and  NRC  regulations. 
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industiH|  Y2K  readiness  guidance  (NEU 
NUSMG  97-07)  in  their  first  response  to 
NRC  Gil  98-01;  and  (2)  the  audit  would 
verify  that  licensees  were  effectively 
implenienting  the  guidelines.  The  audit 
samplej  of  12  licensees  included  large 
utilities  jsuch  as  Commonwealth  Edison 
and  Teti^essee  Valley  Authority  as  well 
as  small:  singletunit  licensees  such  as 
North  Atlantic  Energy  (Seabrook)  and 
Wolf  Cteek  Nuclear  Operating 
Coiporiition.  The  NRC  staff  selected  a 
variety  l^f  types  of  plants  of  different 
ages  ainjc)  locations  in  this  sample  in 
order  t6  jobtain  the  necessary  assurance 
that  nuclear  power  industry  Y2K 
readiness  programs  are  being  effectively 
implemented  and  that  licensees  are  on 
schedule  to  meet  the  readiness  target 
date  of  jftily  1, 1999,  established  in  GL 
98-01.  Also.  NRC  staff  had  not 
identifileld  any  Y2K  problems  in  safety- 
related  actuation  systems  as  part  of  its 
audit  a^vities. 

In  latie^  January  1999,  the  NRC  staff 
complejted  the  12  audits.  At  the 
conclusion  of  the  audits,  the  NRC  staff 
had  thej  following  observations: 

•  Plajiit-specific  Y2K  projects  based 
on  NEI^USMG  97-07  began  in  mid  to 
late  1997.  Use  of  NEUNUSMG  97-07 
guidance  results  in  an  effective, 
structuf^d  program.  The  programs  are 
generally  on  sdiedule  for  plants  to  be 
Y2K  rei^y  by  July  1. 1999.  However,  at 
some  pl^ts  the  licensees  have 
schedule  some  remediation,  testing, 
and  fin«|  certification  for  the  fall  1999 
outage.  , 

•  Management  oversight  is  vital  for 
progran^ii  effectiveness. 

•  Sharing  information  through 
owners  groups,  utility  alliances,  the 
Electriq  Power  Research  Institute,  and 
NEI  is  aji  ding  the  overall  nuclear 
industry  effort. 

•  Independent  audits  and  peer 
reviews  of  programs  are  very  useful. 

•  Safety  system  functions  are  usually 
not  affected.  There  is  limited  computer 
use  in  safety-related  systems  and 
compoiients. 

•  Failures  identified  in  embedded 
devices  have  generally  not  affected  the 
functions  performed  but  have  led  to 
errors  such  as  incorrect  dates  in 
printouts,  logs,  or  displays. 

•  Cei^tral  control  of  Y2K  program 
activities,  effective  QA  (including  the 
use  of  e^^sting  plant  procedures  and 
controlSX  and  independent  peer  reviews 
promote  consistency  across  activities 
and  improve  the  program. 

On  thia  basis  ofthese  audit 
observations,  the  NRC  staff  concluded 
that  theliiudited  licensees  are  effectively 
addressing  Y2K  issues  and  are 
imdertak  ing  the  actions  necessary  to 
achieve  V2K  readiness  in  accordance 


with  the  GL  98-01  target  date,  although 
some  plants  will  have  some 
remediation,  testing,  and  final 
certification  scheduled  for  the  fall  1999 
outage.  The  NRC  staff  did  not  identify 
any  issues  that  would  prevent  these 
licensees  fi'om  achieving  Y2K  readiness. 

Licensee  Y2K  contingency  planning 
efforts  had  not  progressed  far  enough 
diuing  the  original  12  audits  for  a 
complete  NRC  staff  review  of  the 
adequacy  of  implementation  of  the  Y2K 
activities.  Therefore,  the  NRC  staff 
audited  the  contingency  planning  efforts 
of  six  licensees  different  from  the  12 
included  in  the  initial  sample  Y2K 
readiness  audits.  These  audits  focused 
on  the  licensee's  approach  to  addressing 
both  internal  and  external  Y2K  risks  to 
safe  plant  operations  based  on  the 
guidance  in  NEI/NUSMG  98-07.  These^ 
audits  were  completed  in  June  1999. 

In  addition  to  NRC  stsdff  activities 
addressed  above,  NRC  regional  staff 
reviewed  plant-specific  Y2K  program 
implementation  activities  at  all 
operating  nuclear  power  plants.  The 
regional  staff  used  guidance  prepared  by 
NRC  Headquarters  staff,  which 
conducted  the  12  sample  audits.  These 
reviews  were  completed  by  July  1999. 
One  of  the  public  comments  received  by 
NRC  in  response  to  the  petition 
indicated  that  the  audits  conducted  by 
NRC  staff  are  too  few.  On  the  basis  of 
the  information  above,  the  NRC  staff  has 
reviewed  the  Y2K  programs  at  all 
operating  nuclear  power  plants,  thereby 
addressingthis  comment. 

NRC  staff  will  continue  its  oversight 
of  Y2K  issues  at  nuclear  power  plants 
through  the  remainder  of  1999.  On  the 
basis  of  the  reviews  of  the  licensee 
responses  to  GL  98-01.  Supplement  1. 
findings  of  the  additional  audits  and 
reviews,  and  any  additional 
information,  NRC  will,  by  September 
1999,  determine  the  need  for  issuing 
orders  to  address  Y2K  readiness  issues, 
including,  if  warranted,  shutdown  of  a 
plant.  At  this  time,  NRC  believes  that  all 
licensees  will  be  able  to  operate  their 
plants  safely  during  the  transition  from 
1999  to  2000  and  does  not  believe  that 
significant  plant-specific  action  directed 
by  NRC  is  likely  to  be  needed. 

As  discussed  above,  GL  98-01  set  a 
date  of  July  1, 1999.  for  licensees  to 
submit  information  on  their  efforts  to 
complete  their  plant-specific  Y2K 
program.  The  July  1. 1999.  date  was 
selected  to  ensure  that  there  would  be 
adequate  time  for  the  Commission  to 
determine  what  additional  regulatory 
action,  if  any.  would  be  necessary  to 
ensure  that  Y2K  problems  will  not 
threaten  adequate  protection  to  public 
health  and  safety.  Licensees  of  plants 
with  a  projected  completion  date  by 


September  30, 1999.  will  be  monitored 
to  ensure  that  the  schedules  are 
maintained.  Completion  of  plant- 
specific  items  identified  by  licensees  in 
the  generic  letter  responses  will  be 
dociunented  in  routine  NRC  inspection 
reports.  The  licensees  of  the  plants  that   ' 
are  scheduled  to  be  Y2K  ready  after 
September  30  will  receive  additional 
scrutiny  on  a  case-by-case  basis  to 
ensure  that  no  Y2K  deficiencies  remain. 
If.  by  September  30, 1999,  it  appears 
that  Y2K  readiness  activities  will  not  be 
completed  by  December  31. 1999 
transition  such  that  there  is  sufficient 
assiunnce  that  all  license  conditions  and 
relevant  NRC  regulations  >  are  met.  the 
NRC  will  take  appropriate  regulatory 
action,  including  the  issuance  of  orders 
requiring  specific  actions,  if  warranted. 
NIRS  presents  no  information  or 
argument  why  these  above  actions  by 
the  licensees  and  the  inspection, 
auditing,  and  oversight  activities  of  the 
NRC  are  insufficient  to  address  Y2K 
problems,  such  that  actions  required  in 
NIRS'  proposed  rule  are  necessary. 

B.  The  Need  for  Y2K  "Compliance."  as 
Opposed  to  "Readiness" 

NIRS'  proposed  rule  would  require 
that  nuclear  power  plants  be  shut  down 
by  December  1, 1999,  unless  licensees 
demonstrate  that  Y2K  compUance  has 
been  achieved.  However.  NIRS  has  not 
explained  why  "Y2K  compliance."  as 
opposed  to  "Y2K  readiness,"  is 
necessary.  "Y2K  compliant"  is  generally 
understood  as  referring  to  computer 
systems  or  applications  that  accurately 
process  date/time  data  (including  but 
not  limited  to  calculating,  comparing, 
and  sequencing)  frova,  into,  and 
between  the  20th  and  21st  centuries,  the 
years  1999  and  2000,  and  leap-year 
calculations.  "Y2K  ready"  is  generally 
understood  as  referring  to  a  computer 
system  or  appUcation  that  has  been 
determined  to  be  suitable  for  continued 
use  into  the  year  2000  even  though  the 
computer  system  or  application  is  not 
fully  Y2K  compliant.  For  "Y2K  ready" 
systems,  licensees  may  have  to  rely 
upon  work  arounds  and  other  activities 
to  ensure  that  the  systems,  components. 


>  These  regulations  i 

•  10  CTR  50.36,  "Technical  SpecificaUons." 
paragraph  (c)(3),  "Surveillance  requirements."  and 
paragraph  (c)(5).  "Administrative  controls." 

•  10  CFR  50.47,  "Emergency  Plans,"  paragraph 
(b)(8). 

•  Appendix  B  to  10  CFR  Part  50.  Criterion  m. 
"Design  Control,"  and  Criterion  XVII,  "Quality 
Assurance  Records." 

•  Appendix  E  to  10  CFR  Part  50,  Section  Vt 
"Emergency  Response  Data  System." 

•  Appendix  A  to  10  CFR  Part  50,  General  Design 
Criterion  (GDC)  13,  "Instrumentation  and  Control": 
GDC  19.  "Control  Room";  and  GDC  23,  "Protection 
System  Failure  Modes." 
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and  equipment  function  as  intended. 
Prudence  might  lead  to  Y2K  compliance 
as  an  objective  for  remedial  activities  in 
order  to  reduce  licensee  costs  of 
implementing  workarounds  and  other 
activities  in  ti^e  interim  until  full  Y2K 
compliance  is  achieved.  However, 
protection  of  public  health  and  safety 
does  not  necessitate  establishment  of 
Y2K  compliance  as  a  regulatory 
requirement,  and  failure  to  achieve 
compliance  should  not  require  plant 
shutdown,  so  long  as  Y2K  readiness  is 
achieved.  Accordingly,  the  NRC  does 
not  believe  that  a  rule  that  requires  Y2K 
compliaace,  or  Y2K  readiness,  is 
appropriate  or  necessary  for  ensiuing 
reasonable  assiuance  of  adequate 
protection  at  nuclear  power  plants  after 
December  1. 1999. 

C.  'Limited  Susceptibility  of  Nuclear 
Power  Plant  Systems  to  Y2K  Problems 

NRC  audits  and  reviews  indicate  that 
most  nuclear  power  plant  systems 
necessary  for  shutting  down  the  reactor 
and  maintaining  it  in  a  safe  shutdown 
condition  are  not  susceptible  to  Y2K 
problems.  The  majority  of  commercial 
nuclear  power  plants  have  protection 
systems  that  are  analog  rather  than 
digital.  Because  Y2K  concerns  are 
associated  with  digital  systems,  analog 
reactor  protection  system  functions  are 
not  affacted  by  the  Y2K  issue.  Errors 
such  as  incorrect  dates  in  printouts, 
logs,  or  displays  have  been  identified  by 
licensees  in  safety-related  devices,  but 
the  errors  do  not  affect  the  functions 
performed  by  the  devices  or  systems. 
Most  Y2K  issues  are  in  belance-of-plant 
and  other  systems  that  have  no  direct 
functions  necessary  for  safe  operation  of 
the  reactor. 

With  respect  to  safety  systems  using 
digital  electronics  that  are  necessary  for 
prnforming  safe-shutdo%vn  and 
maintaining  the  reactor  in  a  safe 
shutdown  condition,  licensees  are 
undertaking  the  NEI/NUSMG  97-07  and 
NEI/NUSMG  98-07  processes  described 
above  for  addressing  Y2K  problems. 
With  respect  to  balance-of-plant 
systems,  licensees  implementing  their 
plant-specific  Y2K  program  are 
classifying  important  balance-of-plant 
and  other  non-safety-related  systems 
(such  as  those  that  support  continued 
plant  operations,  provide  information 
and  aid  to  the  plant  operators  like 
sequence-of-events  monitoring  for 
tracking  post-shutdown  status  of  plants, 
and  whose  feilure  could  lead  to  a  plant 
transient  or  trip)  as  "mission-critical"  or 
"high."  Systems  and  equipment 
classified  as  mission-critical  or  high, 
when  found  to  be  Y2K  susceptible 
during  the  assessment  stage  of  the  Y2K 
program,  are  also  schedided  to  be 


remediated  similar  to  safety-related 
systems. 

In  sum,  the  NRC  believes  that  the 
actual  scope  of  plant  systems  necessary 
to  provide  reasonable  assurance  of 
adequate  protection  to  public  health  and 
safety,  which  are  potentially  susceptible 
to  Y2K  problems,  is  relatively  limited 
and  that  the  licensees'  current  activities 
are  sufficient  to  ensure  that  Y2K 
problems  will  not  adversely  afiiact 
safety-related  or  balance-of-plant 
systems. 

D.  Public  Comments 

One  public  comment  in  support  of  the 
NIRS  petition  stated  that  embedded 
chips  are  difficult  to  identify  and  the 
effects  of  their  failures  are  poorly 
understood,  especially  in  the  U.S. 
power  grid.  When  the  NRC  staff  was 
r'eveloping  GL  98-01,  it  recognized  that 
•  mbedded  systems  pose  a  potential  Y2K 
problem  that  must  be  recognized  and 
addressed  in  any  successful  Y2K  effort. 
Accordingly,  GL  98-01  informed 
licensees  that  Y2K  programs  should  be 
augmented  to  address  remediation  of 
en^edded  systems.  Licensees  have 
stated  in  their  responses  to  the  generic 
letter  that  embedded  systems  are  being 
addressed  in  their  Y2K  programs,  and 
these  statements  have  been  confirmed 
by  NRC  audits  to  date.  NRC  imderstands 
that  the  electric  utilities  providing 
power  to  the  grid  have  similar  efibrts 
underway  that  are  being  monitored  by 
the  North  American  Electric  Reliability 
Council. 

One  public  comment  in  support  of  the 
petition  indicated  that  tbie  rule  should 
require  nuclear  power  plants  to  shut 
down  6  months  before  the  end  of  1999 
to  allow  a  safe  [>eriod  of  time  to  shut 
down  the  plant.  The  NRC  does  not  agree 
that  it  takes  6  months  to  safely  shut 
down  a  plant.  Under  normal  conditions, 
it  takes  several  hours  to  safely  shut 
down  a  nuclear  power  plant  by  reducing 
reactor  power  gradually.  However,  in  an 
emergency,  the  reactor  can  be  shut 
down  safely  within  seconds,  either 
automatically  or  Manually.  The  reactor 
will  be  shut  down  automatically  by  the 
reactor  protection  system  upon  the 
sensing  of  an  unusual  condition. 
Moreover,  the  operator  always  has  the 
capability  to  manually  shut  down  the 
reactor  using  the  reactor  protection 
system.  Accordingly,  the  NRC  does  not 
agree  that  it  is  necessary  to  shut  down 
nuclear  power  plants  6  months  before 
the  end  of  1999  in  order  to  ensure  a  safe 
shutdown  of  the  plants. 

A  commenter  in  fevor  of  the  petition 
stated  that  the  Y2K  problem  could 
increase  the  chance  of  a  meltdown. 
However,  the  commenter  did  not 
provide  any  basis  for  this  assertion.  The 


NRC  disagrees  with  the  commenter. 
Safety  functions  performed  by  the 
reactor  protection  system  for  shutting 
down  the  reactor  and  by  the  engineered 
safety  features  actuation  for  mitigating 
accidents,  cooling  down  the  reactor,  and 
providing  emergency  power  to  safety 
systems  upon  a  loss  of  offsite  power  are 
not  affected  by  the  Y2K  problem. 
Although  there  is  some  concern  that  the 
reliability  of  the  ofiisite  power  sources 
may  be  lower  dimng  the  Y2K  transition, 
if  a  loss  of  ofEsite  power  were  to  occur 
because  of  Y2K,  the  plant  would  trip 
automatically  because  all  nuclear  plants 
are  designed  for  such  an  event.  The 
emergency  onsite  power  supply  system 
would  provide  power  to  the  safety 
system  equipment  automatically.  This 
sequence  of  events  is  not  affected  by  the 
Y2k  problem  because  all  these  safety 
systems  do  not  rely  upon  computer- 
operated  systems  or  components  that 
are  date-sensitive.  For  these  reasons,  the 
NRC  disagrees  that  a  Y2K  problem 
could  increase  the  probability  of  a  core 
melt  accident  at  a  nuclear  power  plant 

One  public  comment  in  support  of  the 
petition  indicated  that  the  audits 
conducted  by  NRC  staff  are  too  few.  The 
NRC  has  responded  to  this  comment  in 
section  LA. 

E.  Stunmaiy 

The  NRC  believes  that  licensees'  Y2K 
activities  and  programs,  considered 
together  with  NRC  oversight  activities, 
provide  a  reasonable  approach  for 
ensuring  that  Y2K  problems  will  not 
pose  an  imreasonable  threat  to  public 
health  and  safety.  NIRS  has  not 
explained  why  this  regulatory  approach 
will  not  provide  reasonable  assiuance  of 
adequate  protection  &x>m  any  potential 
Y2K-initiated  problems  at  operating 
nuclear  power  plants,  such  that  the  rule 
proposed  by  NIRS  is  necessary. 

n.  Part  50  Non-Power  Reactor 
Licensees 

NRC  used  several  methods  to  inform 
all  non-power  reactor  (NPR)  Ucensees  of 
the  need  to  ensure  that  their  facilities 
are  ready  for  the  year  2000.  In  1996. 
NRC  staff  contacted  all  NPR  licensees 
informing  them  of  a  potential  for 
problems  in  systems  either  controlling 
or  supporting  the  reactor  because  of 
Y2K  issues.  In  December  1996.  NRC 
issued  IN  96-70  to  alert  nuclear  fecility 
licensees  to  the  Y2K  problem.  IN  96-70 
described  the  potential  problems  that 
nuclear  power  plant  computer  systems 
and  softvrare  may  encounter  as  a  result- 
of  the  change  to  the  new  century  and 
how  the  Y2K  issue  may  affect  NRC 
licensees.  IN  96-70  encouraged  all 
licensees  to  examine  their  uses  of 
computer  systems  and  software  well 
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comment  in 


before  \ke  year  2000.  IN  96-70  also 
suggestiad  that  licensees  consider 
appropriate  actions  for  examining  and 
evaluatftig  their  computer  systems  for 
Y2K  wilberabilities. 

NRC  also  coordinated  with  the 
Organiziition  of  Test,  Research  and 
Trainiri^  Reactors  (TRTR)  to  distribute 
inform|tion  about  the  Y2K  problem 
through  ITRTR  newsletters.  These 
newsletters  were  distributed  to  all 
memberB  of  the  organization  to  focus 
attention  on  the  Y2K  problem  and 
related  iOngoing  activities.  The  staff  at  all 
37  liceatees  with  operating  reactors 
receivej^opies  of  the  TRTR  newsletter. 
The  TBtR  newsletters  articles  included 
"Concams  about  the  Millennium," 
February  1997;  "Year  2000  Concerns." 
February  1998;  "NRC  Response  on  Year 
2000."  May  1998;  "More  on  the  Y2K 
Issue,"  lAugust  1998;  and  "Another 
Y2000  Notice,"  November  1998.  NRC 
staff  has  confirmed  through  several 
telephone  conversations  and 
discussdons  during  inspections  that  all 
licensees  of  operating  reactors  are  aware 
of  the  Y2K  concerns  and  have  ongoing 
actions ito  be  Y2K  ready  by  the  end  of 
the  year  or  sooner. 

Sinc9 1998,  while  conducting 
inspections  of  NPR  facilities,  the  NRC 
staft  is  e|so  verifying  that  licensees  are 
addres^ibg  the  Y2K  problem  with  regard 
to  reactor  safety.  NRC  staff  has 
inspectJBld  about  50  percent  ^f  the 
operati^  reactors  and  intends  to 
complete  the  inspections  of  all 
operatiiig  NPRs  by  October  1999.  These 
inspect|pns  will  verify  that  the  licensees 
have  pff^grams  to  deal  with  Y2K  and 
that  all  digital  safety  equipment  at  these 
facilities  are  considered  in  the  program. 
Moreover,  most  institutions  that  operate 
the  NPR^  have  their  own  Y2K  programs 
that  incilkide  the  NPRs. 

The  safety  systems  at  most  operating 
reactor^  pre  analog  systems  that  are  not 
affecteq  by  the  Y2K  problem.  Several 
operati<ig  reactors  have  digital  safety 
equipmlant  that  provides  instrument 
indication  to  the  facility  operator  that  is 
part  of  the  licensee's  Y2K  program. 
Also,  s^en  of  these  reactors  have  digital 
reactor  protection  system  functions  also 
considepjed  in  the  licensee's  Y2K 
progranJi|  These  systems  operate  in 
parallelj  With  the  analog  reactor 
protection  systems,  which  are  not 
affected  by  Y2K.  Also,  the  digital 
system^  pitiate  reactor  scrams  in  case  of 
a  malfunction  in  the  digital  equipment. 
The  analog  systems  generally  provide 
the  required  reactor  safety  functions. 
The  analog  systems  are  independent  of 
the  digijtal  equipment  and  have  built-in 
redundiiticy  to  ensure  that  the  reactor 
scrams,  "the  power  levels  of  these 
reactors  are  low  (up  to  a  maximum  of 


2  MWt)  and  many  of  them  operate  at 
low  temperatures  in  relatively  large 
pools  of  water.  The  only  safety  function 
that  is  generally  required  is  for  the 
reactor  to  scram.  Thus,  the  Y2K  concern 
poses  very  low  risk.  NIRS  does  not 
explain  why  the  licensees'  Y2K  program 
activities  and  NRC's  oversight  of  the 
licensees'  implementation  of  the 
programs  are  inadequate  such  that  the 
rule  proposed  by  NIRS  is  necessary  to 
provide  reasonable  assurance  of 
adequate  protection. 

m.  Part  50  Decommissioning  Nuclear 
Power  Plant  Licensees 

The  suggested  rule  language  in  the 
petition  would  require  that  all  facilities 
not  compliant  with  Y2K  issues  be  shut 
down  by  December  1, 1999.  Nuclear 
power  plants  that  are  permanently 
shutdown  with  fuel  removed  from  the 
reactor  core  would,  therefore,  not  be 
subject  to  the  rule  as  proposed  by  NIRS. 
However,  since  the  piurpose  of  the 
proposed  rule  appears  to  be  directed  to 
ensuring  that  Y2K  problems  at  all 
nuclear  power  plants — both  operating 
and  decommissioning — ^will  not  pose  a 
threat  to  public  health  and  safety,  the 
following  discussion  on  the  activities 
for  addressing  the  Y2K  problem  at 
decommissioning  nuclear  power  plants 
is  movided. 

There  are  two  potential  radiological 
health  and  safety  concerns  with  respect 
to  Y2K  problems  at  decommissioning 
plants:  (1)  spent  fuel  storage,  including 
site  seciuity;  and  (2)  the  actual  conduct 
of  dismantlement  and  decommissioning 
activities.  Of  greater  concern  is  the 
spent  fuel  storage.  The  concerns  in  this 
area  relate  to  providing  sufficient 
cooling  to  the  spent  fuel  and  providing 
sufficient  security  against  diversion  and 
sabotage  of  the  spent  fuel.  There  are  21 
decommissioning  nuclear  power  plants 
that  have  been  shut  down  more  than  a 
year,  6  of  which  have  had  spent  fuel 
removed  from  the  site.  Accordingly, 
there  are  only  15  decommissioning 
nuclear  power  plants  where  spent  fuel 
storage  is  of  concern.  Although 
licensees  for  all  of  these  facilities  are 
implementing  Y2K  programs,  it  is 
unUkely  that  Y2K  problems  would  pose 
a  significant  problem  to  providing 
sufficient  spent  fuel  cooling.  First, 
electrical  and  makeup  water  systems  for 
spent  fuel  pools  are  not  computer- 
controlled.  Moreover,  even  if  there  was 
an  interruption  in  electrical  power, 
there  is  a  long  time  period  for  the 
licensee  to  respond  to  the  problem 
before  integrity  of  the  spent  fuel  rods 
becomes  an  issue  because  sufficient 
time  is  available  to  take  compensatory 
action  before  boiling  starts.  The  spent 
fuel  pool  is  conservatively  estimated 


(based  on  the  Zion  units)  to  begin 
boiling  68  hours  after  loss  of  the  spent 
fuel  pool  cooling  system.  Boiling  does 
not  tiecome  a  concern  until  the  fuel  rods 
begin  to  be  uncovered  by  boil-off  of 
cooling  water.  Since  fuel  rods  are 
normally  covered  by  23  feet  of  water  (for 
purposes  of  shielding),  and  it  would 
take  approximately  two  weeks  or  more 
to  begin  uncovering  the  spent  fuel  rods 
(assuming  that  no  make-up  water  is 
added  to  the  pool),  the  NRC  beUeves 
that  there  is  sufficient  time  to  recover 
electrical  power  and/or  provide  makeup 
water  to  prevent  the  fuel  rods  from 
uncovering. 

The  other  threat  to  spent  fuel  is 
diversion  and  sabotage.  Licensees  of 
decommissioning  reactors  are  taking  . 
steps  to  ensure  that  Y2K  problems  wiU 
not  disable  necessary  security  and 
safeguards  systems  and  controls. 
Licensees  with  computer-based  site 
security  systems  that  have  been 
identified  as  potentially  Y2K  vulnerable 
have  tested  the  system  for  Y2K, 
upgraded  the  system  to  be  Y2K 
compliant,  or  will  make  the  system  Y2K 
compliant  before  the  end  of  1999. 

With  respect  to  the  safety  of 
conducting  dismantlement  and 
decommissioning  activities,  the  NRC 
does  not  believe  that  these  activities  are 
subject  to  Y2K  problems  that  would 
pose  a  threat  to  public  health  and  safety 
because-the  conduct  of  these  activities 
in  the  field  do  not  rely  upon  computer- 
controlled  devices  to  ensure  protection 
against  radiological  dangers. 

In  sum,  licensees  of  decommissioning 
nuclear  power  plants  are  implementing 
Y2K  activities  that  address  equipment 
and  systems  important  to  safety,  such 
that  there  is  reasonable  assurance  of 
adequate  protection  to  public  health  and 
safety. 

IV.  Major  Parts  40  and  70  Licensees 

To  alert  major  Parts  40  and  70 
licensees  of  the  potential  Y2K  problem, 
NRC  issued  Information  Notice  (IN)  96- 
70,  "Year  2000  Effect  on  Computer 
System  Software,"  dated  December  24, 
1996.  IN  96-70  described  the  potential 
Y2K  problems,  encouraged  licensees  to 
examine  their  uses  of  computer  systems 
and  software  well  before  the  year  2000, 
and  suggested  that  licensees  consider 
appropriate  actions  to  examine  and 
evaluate  their  computer  systems  for  Y2K 
vulnerabihties. 

In  order  to  gather  Y2K  information 
regarding  materials  and  major  fuel  cycle 
faciUties,  NRC  formed  a  Y2K  Team 
within  the  Office  of  Nuclear  Material 
Safety  and  Safeguards  (NMSS)  in  1997. 
From  September  1997  through 
December  1997,  this  NMSS  Y2K  Team 
visited  a  cross-section  of  materials 
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licensees  and  fiiel  cycle  facilities  and 
conducted  Y2K  interviews.  Each 
licensee  or  facility  visited  by  the  team 
indicated  that  they  were  aware  of  the 
Y2K  issue  and  were  in  various  stages  of 
implementing  their  Y2K  readiness 
program. 

On  June  22, 1998,  the  NRC  staff 
issued  Generic  Letter  (GL)  98-03, 
"NMSS  Licensees'  and  Certificate 
Holders'  Year  2000  Readiness 
Programs."  This  GL  requested  major 
Parts  40  and  70  licensees  to  submit  by 
September  20, 1998,  written  responses 
regarding  their  facility-specific  Y2K 
readiness  program  in  order  to  confirm 
that  they  were  addressing  the  Y2K 
problem  effsctively.  All  licensees 
responded  to  GL  98-03  by  stating  that 
they  have  adopted  a  fodlity-specific 
Y2K  readiness  program  and  that  the 
scope  of  the  program  included 
identifying  and,  where  appropriate, 
remediating,  hardware,  software,  and 
embedded  systems,  and  provided  for 
risk  management  and  the  development 


GL  98-03  also  requested  a  written 
respoise.  no  \atBt  than  December  31. 

1998.  which  omfirmed  that  these 
focilities  were  Y2K  ready  or  provided  a 
status  report  of  work  remaining  to  be 
done  to  become  Y2K  ready,  including 
completion  schedules.  All  licensees 
provided  a  second  response  to  GL  98- 
03,  which  identified  work  remaining  to 
be  done,  including  completion 
schedules.  Furthermore,  following  the 
second  response,  NRC  requested  a  third 
written  response,  no  later  than  July  1, 

1999,  which  would  confirm  that  these 
facilities  are  Y2K  ready  or  would 
provide  an  updated  status  report. 

On  August  12, 1998,  IN  98-30,  "Effect 
of  the  Year  2000  Computer  Problem  on 
NRC  Licensees  and  Certificate  Holders," 
provided  licensees  additional 
information  on  the  Y2K  issue.  IN  98-30 
provided  definitions  of  "Y2K  ready" 
and  "Y2K  compliant,"  encouraged 
licensees  to  contact  vendors  and  test 
their  systems  for  Y2K  problems,  and 
described  elements  of  a  Y2K  readiness 
program. 

Between  September  1997  and  October 
1998,  the  major  Parts  40  &  70  licensees 
were  also  asked  Y2K  questions  during 
other  inspections.  Based  on  these  Y2K 
inspections,  the  licensees  were  aware  of 
the  Y2K  problem  and  were  adequately 
addressing  Y2K  issues.  There  have  been 
no  identified  risk-significant  Y2K 
concerns  for  major  Parts  40  and  70 
licensees. 

NIRS'  proposed  rule  would  require 
that  licensees  be  shutdown  by  December 
1, 1999,  unless  licensees  demonstrate 
that  "Y2K  compliance"  has  been 
achieved.  However,  NIRS  has  not 


explained  why  "Y2K  compliance"  as 
opposed  to  "Y2K  readiness"  is 
necessary.  NIRS  asserted  that  NRC  has 
not  made  explicit  how  it  will  define 
"Y2K  compliance."  However,  NRC 
explicitly  defined  the  terms  "Y2K 
ready"  and  "Y2K  compliant"  in  GL  98- 
03.  "Y2K  ready"  was  defined  as  a 
computer  system  or  application  that  has 
been  determined  to  be  suitable  for 
continued  use  into  the  year  2000,  even 
though  the  computer  system  or 
application  is  not  Y2K  compliant.  "Y2K 
compliant"  was  defined  as  a  computer 
system  or  application  that  acciuately 
processes  date/time  data  (including,  but 
not  limited  to,  calculating,  comparing, 
and  sequencing)  from,  into,  and 
between  the  years  1999  and  2000,  and 
beyond,  including  leap-year 
calculations.  Thus,  by  definition, 
systems  that  are  "Y2K  ready"  are  able 
to  perform  their  functions  properly. 
There  is  no  discemable  safety  reason 
why  achieving  Y2K  readiness  rather 
than  Y2K  compliance  should  result  in 
facility  shutdown.  Accordingly,  there  is 
no  basis  for  requiring  facility  diutdown 
if  a  licensee  cannot  demonstrate  Y2K 
compliance. 

NIRS  presents  no  information  or 
argument  why  those  actions  by  the 
licensees  and  NRC  described  above  are 
insufficient  to  address  Y2K  problems 
and  to  demonstrate  that  reasonable 
assurance  of  adequate  protection  will 
not  be  provided  i^er  Etecember  1, 1999, 
so  that  facility  shutdown  is  necessary. 

V.  Part  30  and  Minor  Parts  40  and  70 
Licensees 

To  alert  Part  30  and  minor  Parts  40 
and  70  licensees,  the  NRC  issued  INs 
96-70  and  98-30,  which  have  been 
discussed  in  Section  IV,  "Major  Parts  40 
and  70  Licensees." 

In  addition  to  the  efforts  by  the  NMSS 
Y2K  Team  to  gather  information 
regarding  materials  licensees  and  major 
fuel  facilities  from  September  through 
December  1997,  discussed  under 
Section  IV,  NMSS  staff  also  conducted 
telephone  interviews  with  device 
manufacturers  and  distributors.  Further, 
NRC  determined  that  few  of 
approximately  5,800  materials  licensees 
use  processes  or  have  safety  systems 
that  are  computer-controlled,  thus 
minimizing  potential  Y2K  impacts.  The 
interviews  and  site  visits  confirmed  that 
licensees  were  identifying  and 
addressing  (Kjtential  Y2K  problems. 

From  the  interviews  conducted  by  the 
NMSS  Y2K  Team,  NRC  learned  that 
early  versions  of  some  treatment 
planning  systems  (computer  systems  for 
calculating  dose  to  medical  patients 
being  treated  with  radiation  or 
radioactive  material)  have  Y2K 


problems  and  that  upgrades  for 
treatment  planning  systems  were 
available.  However,  treatment  planning 
systems  are  regulated  by  the  U.S.  Food 
and  Drug  Administration  (FDA)  and  not 
by  NRC  because  the  systems  do  not 
contain  licensed  material.  NRC  has 
shared  information  on  non-Y2K- 
compliant  treatment  planning  systems 
with  the  FDA.  For  materials  licensees, 
the  NMSS  Y2K  Team  did  not  identify 
any  Y2K  issues  for  NRC-regulated 
material.  As  a  result  of  the  interviews 
and  site  visits,  NRC's  focus  has  been  to 
determine  if  any  conunerdally  available 
devices  (medical  and  industrial)  have 
potential  Y2K  vulneralnlities  and  to 
ensiue  that  licensees  evaluate  self- 
developed  systems,  commercial  off-the 
shelf  software  and  hardware,  and  safety 
systems. 

In  addition  to  Y2K  interviews, 
materials  inspectors  have  been 
instructed  to  confirm  receipt  of  NRC's 
information  notices,  determine  whether 
the  licensees  have  identified  any 
potential  problems  associated  with  the 
Y2K  issue,  and  note  any  corrective 
actions  taken  by  the  licensees.  Through 
the  routine  inspection  process,  NRC  has 
made  assessments  of  the  Y2K  status  of 
its  materials  licensees  and  continues  to 
do  so.  To  date,  only  the  treatment 
planning  systems  described  above,  dose 
calibrators,  and  a  tote  position  display 
for  an  irradiator  have  been  identified 
through  the  inspection  process  as 
having  Y2K  problems.  NRC  matnials 
inspectors  have  indicated  that  licensees 
are  aware  of  available  upgrades  for 
treatment  planning  systems  and  dose 
calibrators.  The  irradiator  tote  position 
display  is  not  a  safety  system.  Fiuther, 
the  irradiator  tote  position  display 
system  that  had  the  Y2K  problem  was 
a  one-of-a-kind  modification  made  by 
the  licensee  (the  licensee  was 
authorized  by  NRC  to  make  the 
modification).  The  irradiator  licensee  is 
updating  the  tote  position  display 
system  to  eliminate  the  Y2K  problem. 
No  generic  Y2K  issues  for  NRC- 
regulated  material  used  by  materials 
licensees  have  been  identified. 

NIRS  asserted  that  NRC  has  not  made 
explicit  what  it  plans  to  do  about  those 
facilities  that  cannot  prove  compliance. 
As  discussed  in  Section  fV,  "Major  Parts 
40  and  70  Licensees"  above,  NIRS  has 
not  explained  why  "Y2K  compliance" 
as  opposed  to  "Y2K  readiness"  is 
necessary.  Fiulhermore,  Y2K  readiness 
is  not  required  for  protection  of  public 
health  and  safety  for  Part  30  and  minor 
Parts  40  and  70  licensees  due  to  the 
amoimt  and  type  of  licensed  material 
used  by  them.  The  risks  to  the  public 
&Y>m  these  facilities  are  low.  In  addition, 
NRC  has  determined  that  few  of  the 
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approxin  j  itely  5,800  materials  licensees 
use  processes  or  have  safety  systems 
that  are  cdmputer-controlled,  thus 
minimizing  potential  Y2K  impacts. 
Accordinj^y,  there  is  no  basis  for 
requiring  facility  shutdown  if  a  licensee 
cannot  d0inonstrate  "Y2K  compliance." 

NIKS  pitesents  no  information  or 
argument  Why  those  actions  by  the 
licensees  and  NRC  described  above  are 
insufficient  to  address  Y2K  problems 
and  to  deitonstrate  that  reasonable 
assurance  )of  adequate  protection  will 
not  be  provided  after  £>ecember  1, 1999, 
so  that  fafjlity  shutdovm  is  necessary. 

VI.  Public  Information 

NIRS  requested  in  item  (c)  of  its 
petition  tJiBt  NRC  adopt  regulations  that 
would  re<^lure  that  licensees  make 
available  lb  the  public  by  December  1, 
1999,  all  information  related  to  the 
examination  and  repair,  modification, 
and/or  replacement  of  all  computer 
systems,  embedded  chips,  and  other 
electronic  equipment  that  may  be  date- 
sensitive.  I  NniS  indicated  that  this  rule 
provision  Is  necessary  in  order  to  allow 
"indepenJent  experts"  and  the  public  to 
examine  I  His  information. 

The  NkR  has  already  made  available 
to  the  pul^iic  substantial  information  on 
Y2K  and  tike  status  of  licensees' 
activities  to  address  potential  Y2K 
problems  ,and  will  continue  to  make  this 
information  public.  The  audit  reports  of 
the  NRC  staff  reviews  of  the  12  nuclear 
power  plant-specific  Y2K  readiness 
project  acfivities  and  documentation  are 
publicly  available  both  in  the  Public 
Document  Rooms  and  the  NRC  Year 
2000  Web  site.  The  Y2K  readiness 
information  submitted  in  July  1999  by 
nuclear  power  plant  licensees  under  GL 
98-01,  Suj[^plement  1,  is  available  to  the 
public,  as  With  any  other 
correspondence  that  is  received  from 
licensees,  jthe  reports  documenting  the 
NRC  staff  audits  of  the  six  nuclear 
power  plant-specific  contingency 
planning  activities  and  the  results  of  the 
facility-specific  Y2K  program  reviews  of 
all  operatiiig  nuclear  power  plants  are 
also  available  to  the  public.  The  NRC 
inspectioi|  Sports  with  Y2K 
information  from  Parts  30. 40,  and  70 
licensees  and  the  licensees'  responses  to 
GL  98-03  have  been  placed  in  the  PDR 
Summarieis  of  (1)  inspection  reports 
with  Y2K  ftifonnation,  (2)  GL  98-03 
responses,  ^d  (3)  interviews  with  a 
cross-sectijcin  of  materials  and  fiiel  cycle 
licensees  Qn  Y2K  issues  are  available  on 
the  NRC  Year  2000  Web  site. 

In  view  of  the  information  that  has 
been  made  available  and  will  be  made    . 
available  tp  the  public.  NIRS  has  not 
provided  any  basis  for  requiring 
licensees.  ]^  rule,  to  provide  public 


access  to  Y2K  information  beyond  that 
which  the  NRC  has  determined  must  be 
submitted  to  the  NRC  in  furtherance  of 
the  NRC's  regulatory  oversight. 

Conclusion 

The  rule  proposed  by  NIRS  is  not 
needed  because  the  Commission  has 
determined  that  the  activities  taken  by 
licensees  to  implement  a  systematic  and 
structured  facility-specific  Y2K 
readiness  program,  together  with  the 
NRC's  oversight  of  the  licensees' 
implementation  of  these  Y2K  readiness 
programs,  provide  reasonable  assurance 
of  adequate  protection  to  public  health 
and  safety. 

For  these  reasons,  the  Commission 
denies  the  petition. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  August.  1999. 

For  the  Nuclear  Regulatory  Commission. 

Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 

(FR  Doc.  99-21750  Filed  8-20-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  35 
Pocket  No.  PRM-35-15] 

J«ffery  C.  Angel;  Receipt  of  Petition  for 
Rulemaking 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking;  Notice 

of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  Jeffery  C.  Angel. 
The  petition  has  been  docketed  by  the 
Commission  and  has  been  assigned 
Docket  No.  PRM-35-15.  The  petitioner 
requests  that  the  NRC  amend  its 
regulations  concerning  the  medical  use 
of  byproduct  material  to  prohibit  the 
hand-held  administration  of 
radiopharmaceuticals  by  injection  and 
to  require  the  use  of  the  Angel  Shield, 
a  device  to  administer  radioactive 
substances.  The  petitioner  requests  that 
the  NRC  take  this  action  to  make  the 
administration  of  radiopharmaceuticals 
by  injection  safer. 

DATES:  Submit  comments  by  November 
8, 1999.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

For  a  copy  of  the  petition,  write  to 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  at  http://ruleforum.llnl.gov. 
This  site  provides  the  capability  to 
upload  comments  as  files  (any  format), 
if  your  web  browser  supports  that 
function.  For  information  about  the 
interactive  rulemaking  website,  contact 
Ms.  Carol  Gallagher.  (301)  415-5905  (e- 
mail:  CAGOnrc.gov). 

FOR  FURTHER  INFORMATKM  CONTACT: 
David  L.  Meyer,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  301-415-7162  or  Toll-free: 
1-800-368-5642  or  E-mail: 
DLMieNRC.GOV. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  29. 1999,  the  Nuclear 
Regulatory  Commission  (NRC)  received 
a  petition  for  rulemaking  submitted  by 
Jeffery  C.  Angel.  The  petitioner  requests 
that  the  NRC  amend  its  regulations 
concerning  the  medical  use  of 
byproduct  material  to  prohibit  the  hand- 
held administration  of 
radiopharmageuticals  by  injection  and 
require  the  use  of  the  Angel  Shield,  a 
device  to  administer  radioactive 
substances.  The  petitioner  requests  that 
the  NRC  take  this  action  to  make  the 
administration  of  radiopharmaceuticals 
by  injection  safer.  The  petition  has  been 
docketed  as  PRM-35-15.  The  NRC  is 
soliciting  public  comment  on  the 
petition  for  rulemaking. 

The  NRC's  regulations  governing  the 
medical  use  of  byproduct  material 
appear  in  10  CFR  Part  35. Paragraph  (c) 
of  §  35.60  requires  that  an  individual 
use  a  syringe  radiation  shield  when 
administering  a  radiopharmaceutical  by 
injection  unless  the  use  of  the  shield  is 
contraindicated  for  that  patient  or 
human  research  subject. 

Discussion 

The  petitioner  states  that  the  current 
practice  of  placing  the 
radiopharmaceutical  into  a  syringe 
radiation  shield  and  delivering  a  hand- 
held injection  places  the  person 
administering  the  substance  in  direct 
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and  immediate  contact  with  the 
radiopharmaceutical.  The  petitioner 
contends  that  this  practice  results  in  the 
unnecessary  exposiue  of  this  individual 
to  radiation.  The  petitioner  asserts  that 
the  design  and  engineering  of  syringe 
radiation  shields  is  not  based  on  sound 
radiation  protection  principles.  The 
petitioner  further  states  that  current 
syringe  designs  violate  the  fundamental 
radiation  principles  of  time,  shielding, 
and  distance.  The  petitioner  states  that 
syringe  radiation  shields  provide 
inadequate  radiation  protection 
becaus^^ 

1.  They  are  hand  held,  thereby 
placing  an  administrator  in  direct  and 
immediate  contact  with  the  radioactive 
substance; 

2.  They  mtist  be  light  enough  so  that 
they  are  not  cumbersome  to  woric  with 
and  consequently,  they  do  not 
incorporate  enough  shielding  to  protect 
adminLrtratora  adequately:  and 

3.  There  is  no  shielding  at  the  distal 
or  proximal  portions  of  the  shield, 
which  results  in  direct  and  imnecessary 
radiation  exposure^ 

The  petitioner  refers  to  the  provisions 
of  10  CFR  20.1101(b)  that  require 
licensees  to  use  procedures  and 
engineering  controls  based  on  sound 
ramation  protection  principles  to 
achieve  occupational  dose  rafes  that  are 
as  low  as  is  reasonably  achievable 
(ALARA). 

Tlie  Petitioner's  Request 

The  petitioner  requests  that  the  NRC 
amend  its  regulations  concerning  the 
medical  use  of  byproduct  material  to 
prohibit  the  hand-held  administration  of 
radiopharmaceuticals  by  injection.  As 
an  alternative,  the  petitioner  suggests 
that  the  NRC  require  the  use  of  the 
Angel  Shield,  a  radioactive  substance 
administrator  that  eliminates  the  hand- 
held administration  of 
radiopharmaceuticals  by  injection.  The 
petitioner  believes  that  radiation 
exposure  rates  would  be  immediately 
and  substantially  reduced  through  the 
use  of  the  Angel  Shield.  The  petitioner 
asserts  that  the  Angel  Shield  reduces 
radiation  exposure  by — 

1.  Eliminating  the  hand-held  injection 
of  radiopharmaceuticals; 

2.  Encapsulating  the  syringe  within 
the  administrator  completely  thereby 
providing  360  degrees  of  protection; 

3.  Shielding  100  percent  of  low- 
energy  emissions  (140  kev)  and  88 
percent  of  high-energy  emissions  (511 
kev): 

4.  Allowing  for  the  remote 
administration  of  the 
radiopharmaceutical;  and 


5.  Reducing  the  number  of  missed 
injections  and  subsequent  multiple 
exposures. 

The  petitioner  explains  that  the  Angel 
Shield  uses  V^-inch  lead  walls  that 
completely  encapsulate  the 
radiopharmaceutical.  The  petitioner 
further  explains  that  the  entire 
administration  process  is  mechanized. 
This  removes  the  occupational  woiicer 
from  direct  and  inunediate  contact  with 
the  radioactive  substance.  As  a  result, 
radiation  exposure  rates  are 
substantially  and  immediately  reduced. 

llie  petitioner  contends  that  the 
reduction  of  unnecessary  radiation 
exposure  when  administering 
radiopharmaceuticals  by  injection  is  of 
critical  importance  as  the  practice  of 
nuclear  medicine  evolves  toward 
therapeutic  applications  and  the 
administration  of  medium  and  high- 
energy  radiopharmaceuticals.  The 
petitioner  states  that  the  one  of  the 
NRC's  primary  duties  is  to  establish 
regulations  on  the  safe  use  of  nuclear 
materials.  The  petitioner  contends  that 
prohibiting  the  hand-held 
administration  of  radiopharmaceuticals 
by  injection  and  requiring  the  use  of  the 
Angel  Shield  makes  the  administration 
of  radiopharmaceuticals  safer  and 
furthers  the  goals  of  ALARA  by 
reducing  occupational  dose  rates. 

The  Petitioner 

The  petitioner  has  been  a  nuclear 
medicine  technologist  for  over  twenty 
years  and  has  been  exposed  to  radiation 
on  a  recurrent  daily  basis.  He  invented 
a  radioactive  substance  administrator, 
the  Angel  Shield,  to  protect  himself  and 
others  from  imnecessary  radiation 
exposure  when  administering 
radiopharmaceuticals  by  injection. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  August,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 
(FR  Doc.  99-21792  Filed  a-20-99;  8:45  am] 
BNJJNO  COOE  TBM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
[Doctot  No.  PRM-60-6«] 

V 

Nuclaar  Information  and  Raaourca 
Sarvfca;  Patition  for  RulamaMng  Danial 

AQBCY:  Nuclear  Regulatory  - 

Commission. 

action:  Petition  for  rulemaking;  denial. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 


for  rulemaking  (PRM-50-66)  from  the 
Nuclear  Information  and  Resource 
Service  (NIRS).  The  petitioner  requested 
that  NRC  amend  its  regulations  to 
require  licensees  of  operating  nuclear 
power  plant  facilities  to  conduct  a  full- 
scale  emergency  planning  exercise  that 
involves  coping  with  a  date-sensitive, 
computer-related  failure  resulting  from 
a  Year  2000  (Y2K)  issue.  The  petitioner 
requested  that  NRC  take  this  action  to 
ensure  that  licensees  of  nuclear  fadUties 
have  developed  and  can  implement 
adequate  contingency  and  emergency 
plans  to  address  potential  major  system 
failures  that  may  be  caused  by  a  Y2K 
computer  problem.  NRC  is  denying  the 
petition  because  the  Commission  has 
determined  that  the  actions  taken  by  the 
licensees  to  implement  systematic  and 
structured  Y2K  readiness  contingency 
plans  for  critical  Y2K  dates  in  concert 
with  existing  required  emergency 
response  plans  and  procedures,  and 
NRC's  oversight  of  the  licensees' 
implementation  of  these  Y2K  readiness 
contingency  plans  provide  reasonable 
assurance  of  adequate  protection  to 
public  health  and  safety. 

ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letters  to  the 
petitioners  are  available  for  public 
inspection  or  copying  in  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC.  as  well 
as  NRC's  rulemaking  web  site  at  http:/ 
/ruleforum.llnl.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  Chiramal,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  301-415- 
2845,  E-mail  address  mxc@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

NRC  received  three  related  petitions 
for  rulemaking  (PRM-50-65,  PRM-50- 
66,  and  PRM-50-67),  each  dated 
December  10, 1998,  submitted  by  the 
NIRS  concerning  various  aspects  of  Y2K 
issues  and  nuclear  safety.  This  petition 
(PRM-50-66)  requested  that  NRC  adopt 
regulations  that  would  require  facilities 
licensed  by  NRC  under  10  CFR  Part  50 
to  develop  and  implement  adequate 
contingency  and  emergency  plans  to 
address  potential  system  failures.  The 
first  petition  (PRM-50-65)  requested 
that  NRC  adopt  regulations  that  would 
require  facilities  licensed  by  NRC  under 
10  CFR  Parts  30, 40, 50,  and  70  to  be 
Y2K  compliant.  The  third  petition 
(PRM-50-67)  requested  that  NRC  adopt 
regulations  that  would  require  facilities 
licensed  by  NRC  under  10  CFR  Parts  50 
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and  70  to  provide  reliable  sources  of 
backup  pjQwer. 

BecausH  of  the  nature  of  these 
petitionsland  the  date-specific  issues 
they  addr^s,  the  petitioner  requested 
that  the  petitions  be  addressed  on  an 
expedited!  schedule. 

On  Janitary  25. 1999,  NRC  published 
a  notice  of  receipt  of  this  petition  for 
rulemaking  in  the  Federal  Register  (64 
FR  3791),  It  was  available  on  the  NRC's 
rulemakiis  website  and  NRC  Public 
Dociuneni  Room.  The  notice  of  receipt 
of  petition  for  rulemaking  invited 
interested  persons  to  submit  comments 
by  Februlty  24, 1999. 

The  Petitita 


The  petitioner  requested  that  NRC 
adopt  thei  following  text  as  a  rule:  > 

All  liceaaees  subject  to  10  CFR  Part  50  and 
Appendix  B  will  conduct  a  full-scale 
emergency  planning  exercise  (as  normally 
required  under  10  CFR  50.47)  during  1999. 
This  exercise  shall  include  a  component  that 
includes  fililure  of  one  or  more  computer  or 
other  digital  systems  (this  is  popularly 
known  as  the  "Y2K  bug")  on  January  1,  2000, 
or  other  re|«vant  date.  Licensees  that  do  not 
conduct,  or  that  foil,  this  exercise  shall  close 
their  fiacilities  licensed  under  this  Part  by 
December  {1^  1999,  unUl  such  time  as  the 
licensees  hove  conducted  a  successful 
exercise.    |^ 

NRC  shall  publish  and  provide  to  each 
licensee,  Wwhin  30  days  of  the  date  of  this 
rule,  a  Regiilatory  Guide  that  oudines 
potential  elieigency  exercise  scenarios.  NRC 
shall  publik^  and  provide  to  each  licensee, 
by  DecemMr  1, 1999,  a  Regulatory  Guide  that 
describes  top  various  scenarios  that  have 
been  undett^en  and  the  successful  (and 
imsuccess^)  responses  to  the  problems 
posed.         , 

The  petiuoner  stated  that  although  the 
probabilitj)!  of  the  occurrence  of  Y2K- 
related  evients  that  would  require 
emergency  response  and  the 
implementation  of  contingency  plans  is 
unknown^  it  would  fall  within  the  range 
of  safety  itatatters  for  which  NRC  requires 
emergency!  planning  exercises. 
Fiuthermp  re,  the  petitioner  asserts  that 
addressing  Y2K-related  problems  wHl 
require  the  use  of  potentially  imfamiliar 
contingeniqy  plans,  relying  on  ingenuity 
to  circumvent  failure  of  essential 
communications  systems  or  failiu^  of 
ofisite  em^ency  responders  to  perform 
their  tasks  Effectively  and  coping  with 
issues  not  honnally  tested  during 
«neigency|  exercises. 


■  In  prelimuaiy  discussion,  the  petitioner  stated, 
"We  also  believe  that  other  major  fuel  cycle 
facilities  sho^d  be  subject  to  a  similar  rule." 
However,  thfl  |>etitioiwr  provided  no  supporting 
reasoning,  no  regulatory  text,  and  no  specific 
request  that  VHC  adopt  such  a  rule.  Therefore.  NRC 
has  consider*  1  only  the  specifically  requested  rule 
language. 


The  ptetitioner  considers  it  prudent  to 
require  each  licensee  to  conduct  an 
exercise  and  that  each  exercise  address 
a  different  aspect  of  the  Y2K  problem. 
The  petitioner  suggested  that  some 
exercises  should  test  problems  initiated 
by  Y2K-related  failures  and  that  others 
should  test  problems  exacerbated  by 
Y2K-related  failures.  The  petitioner 
believes  that  this  approach  would 
provide  some  familiarity  mth  the 
possible  range  of  issues  that  could 
develop  and  create  an  overall  industry 
capability  to  effectively  address 
potential  Y2K  problems. 

Under  the  petitioner's  suggested 
regulation,  the  licensees  would  develop 
exercise  scenarios  that  would  be 
approved  by  NRC  in  an  expedited 
fashion,  and  NRC  would  publish  and 
distribute  regulatory  guides  that  would 
outline  potential  emergency  response 
scenarios  and  describe  the  scenarios 
that  were  tested  and  the  successful 
responses  to  the  problem  posed. 

The  petitioner  stated  that  these 
actions  would  provide  reasonable 
assurance  that  nuclear  power  plant 
licensees  have  developed  and  can 
implement  adequate  contingency  and 
emergency  plans  to  address  major 
system  failtures  that  may  be  caused  by 
the  Y2K  problem. 

Public  Comments  on  the  Petition 

In  response  to  this  petition.  NRC 
received  64  comment  letters,  including 
1  letter  signed  by  25  citizens  from  the 
State  of  Michigan,  3  from  nuclear 
associated  industries,  11  from  utilities, 
13  from  private  organizations.  1  from 
the  State  of  Illinois  Department  of 
Nuclear  Safety,  and  35  from  private 
citizens. 

Forty-six  letters  supported  the 
petition,  of  which  13  were  from  private 
organizations,  32  were  from  private 
citizens,  and  one  which  was  signed  by 
25  citizens  of  the  State  of  Nfichigan. 
Thirty-nine  of  these  46  letters 
communicated  a  brief  statement  in 
support  of  the  petition.  Seven  of  the  46 
letters,  of  which  3  were  from  private 
individuals  and  4  were  from  private 
organizations,  discussed  reasons  for 
supporting  the  petition. 

In  some  letters,  support  of  the  petition 
was  based  on  belief  Uiat  actual 
emergency  response  exercises  will 
provide  invaluable  information  in 
addressing  Y2K  issues  because  of  the 
complexity  of  Y2K  issues  and  the  lack 
of  experience  of  licensees  of  nuclear 
facilities  in  responding  to  such  an  event. 

Others  letters  stated  that  all 
emergency  plans  rely  heavily  on  offsite 
sources  of  help,  such  as  police,  fire,  and 
other  essential  services,  but  that  these 
services,  as  well  as  critical 


commimications  entities,  may  also  be 
vulnerable  to  the  Y2K  problem  if  they 
are  not  properly  assessed,  remedied, 
and  tested.  Some  letters  cited  numerous 
problems  that  have  occiured  in  previous 
emergency  planning  exercises, 
irrespective  of  the  Y2K  problem.  An 
example  stated  was  the  Pilgrim  exercise 
of  December  13. 1995.  in  which  the 
Boston  Edison  Company  was  unable  to 
communicate  to  the  proper  authorities. 
Other  examples  cited  the  occturence  of 
lost  electrical  buses.  Some  letters 
communicated  the  importance  of  testing 
and  retesting  for  every  conceivable 
contingency.  > 

Eighteen  letters  opposed  the  petition, 
of  which  3  were  from  private  citizens, 
3  were  from  nuclear  associated 
industries,  one  was  from  the  State  of 
Illincis  Department  of  Nuclear  Safely, 
and  11  were  from  utilities.  The  letters 
opposing  the  petition  stated  that  the 
additional  emergency  planning  exercise 
suggested  by  the  petition  is  not  needed 
to  ensure  public  health  and  safety. 
These  letters  indicated  that  NRC 
analysis  and  industry  testing  have 
confirmed  that  safety  systems  will 
fimction  to  shut  down  a  reactor  if 
required,  that  licensees  and  NRC  are 
developing  contingency  plans  for  key 
Y2K  rollover  dates,  and  that  these 
contingency  plans  will  evaluate  specific 
risk  factors  and,  where  appropriate, 
provide  mitigation  strategies  to  allow 
continued  safe  operation.  These  letters 
stated  that  this  effort  provides  a  rational 
review  and  systematic  approach  to 
issues  that  could  affect  tne  continued 
safe  operation  of  a  plant  within  the 
conditions  of  its  license,  which  the 
commenters  believe  is  a  more  effective 
approach  for  ensuring  that  plants 
continue  to  operate  and  meet 
commitments. 

Reasons  for  Denial 

Pvirsuant  to  10  CFR  50.47. 
"Emergency  Plans":  10  CFR  50.54, 
"Conditions  of  Licenses,"  paragraphs 
(q),  (s),  and  (t);  and  Appendix  E  to  10 
CFR  Part  50,  nuclear  faciUties  are 
required  to  provide  emergency  response 
capabilities  that  take  into  accoimt  a 
variety  of  circumstances  and  challenges, 
to  exercise  their  plans  periodically  to 
develop  and  maintain  key  skills  of 
involved  personal,  and  to  identify 
deficiencies  in  the  emergency  plan  and 
personnel  and  take  appropriate  actions 
to  correct  identified  deficiencies.  In 
accordance  with  10  CFR  50.54(q). 
nuclear  power  reactor  licensees  are 
required  to  follow  and  maintain  in  effect 
emei^gency  plans  that  meet  the  planning 
standards  in  10  CFR  50.47(b)  and  the 
requirements  of  Appendix  E  to  Part  50. 
In  part,  licensees  are  required  to  train 
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and  test  their  organization  and 
associated  equipment  to  ensure  that 
under  all  conditions  and  contingencies, 
such  as  power  outages  and  computer 
and  communication  Cailures, 
appropriate  emergency  response  is 
available  and  eOsctive  in  an  emergency. 

To  accomplish  these  requirements, 
licensees  conduct  numerous  exercises 
and  drills  throughout  the  year.  Inherent 
in  the  natiue  of  emergency  response  is 
the  realization  that  in  an  emergency, 
equipment  may  bil,  loss  of  poMrer  may 
occur,  personnel  may  not  be  available, 
and  vreather  conditions  may  cause  the 
.^mogency  or  escalate  it  h  is  typical 
that,  in  the  develoiment  of  scenarios  for 
exercises  and  drills,  as  well  as  in 
employee  training  programs, 
oommimication  links,  plant  computers, 
and  display  and  monittning  equipment 
are  "out  of  service"  or  "fidl"  at 
inappropriate  times.  The  NRC  staff 
commonly  oversees  exercises  that 
include  these  types  of  problems  and  the 
licensee's  staff  bianefits  from  having  to 
woric^  around  this  training  obstacle  when 
aparticular  wproach  has  been  blocked. 
The  NRC  staff  has  observed  licensees 
resorting  to  manual  and  backup  systems 
to  respond  efiiactively  and  overcome 
these  obstacles. 

In  terms  of  the  effects  of  the  Y2K 
problem,  the  NRC  staff  believes  that  the 
Y2K  problem  is  not  unique — it  is  a 
sofhurare  error.  Although  the  cause  of 
computer  and  equipment  failure  may  be 
different  under  Y2K.  the  result  and  the 
expected  response  are  the  same  as 
situations  encountered  during  many 
previous  emergency  exercises  and  drills. 
Therefore,  there  is  no  need  to  require 
licensees  to  conduct  additional 
exercises  to  test  specifically  for 
potential  Y2K  failures. 

In  addition  to  existing  emergency 
response  plans,  licensees  of  operating 
nuclear  power  plants  and 
decommissioning  power  plants  where 
spent  fuel  is  stored  at  the  plant  site  are 
preparing  and  implementing  Y2K 
contingency  plans  as  part  of  the  plant- 
specific  Y2K  program.  Operating 
nuclear  power  plant-specific  Y2K 
contingency  plans  are  based  on  the 
guidance  in  Nuclear  Energy  Institute/ 
Nuclear  Utilities  Software  Management 
Group  NEI/NUSMG  98-07,2  "Nuclear 
Utili^  Year  2000  Readiness 
Contingency  Plaiming."  dated  August 
1998,  which  provides  a  process  and  a 
method  for  preparing  and  implementing 
a  facility-specific  integrated  contingency 
plan  that  considers  specific  risks  from 


>NEI/NUSMG  98-07  «ras  preceded  by  HEU 
NUSMG  97-07,  "Nuclear  Utility  Year  2000 
RaadinaM,"  dated  October  1997,  which  preaented  a 
strategy  for  developing  and  impiemeoting  a  nuclear 
utility  Y2K  program. 


internal  and  external  sources.  The  Y2K 
contingency  plans  are  generally  built 
upon  existing  contingency  activities 
(such  as  emergency  preparedness, 
disaster  recovery,  storm  damage 
restoration,  grid  restoration,  and  station 
blackout)  and  plant  emergency 
procedures,  coupled  with  the 
consideration  that  potential  Y2K-related 
failiuee-could  affect  many  systems  and 
components.  Among  the  external  events 
that  are  considered  for  contingency 
planning  are — 

•  thelossof  emergency  plan 
equipment  and  services:  pagers,  radios, 
sirens  and  meteorology  information,  and 

•  the  loss  of  essential  services: 
telephone,  microwave,  water,  satellites, 
networks,  security,  police,  and  fire- 
fighting  capability. 

The  need  for  simulated  exercises, 
development  of  special  procedures,  and 
Y2K  contingency  plan  specific  training 
is  considered  in  the  Y2K  contingency 
planning  process.  Contingency  plan 
verification  is  included  in  NQ/ffUSMG 
9&-07  guidelines  to  provide  confidence 
that  the  plans  can  be  executed  as 
intended.  The  contingency  planning 
efforts,  as  outlined  in  NEI/NUSMG  98- 
07.  provide  additional  training,  staffing, 
and  material  procurement  for 
occurrences  that  could  happen  at  any 
time  but  that  have  a  higher  probability 
of  occurring  during  the  critical  Y2K- 
related  dates.  Licensees  and  NRC  are 
currently  developing  contingency  plans 
for  critical  Y2K  rollover  dates.  These 
contingency  plans  evaluate  specific  risk 
factors  and,  where  appropriate,  provide 
mitigation  strategies  to  cope  writh  plant- 
specdfic  effects  of  the  most  probable  and 
serious  failures  that  might  be  initiated 
or  exacerbated  by  the  Y2K  problem. 

On  May  11, 1998,  NRC  issued  Generic 
Letter  (GL)  98-01,  "Year  2000  Readiness 
of  Computer  Systems  at  Nuclear  Power 
Plants."  In  GL  98-01,  NRC  requested 
that  all  operating  nuclear  power  plant 
licensees  submit  written  responses 
regarding  their  facility-specific  Y2K 
readiness  programs  in  order  to  obtain 
confirmation  that  licensees  are 
addressing  the  Y2K  problem  effectively. 
All  licensees  have  responded  to  GL  98- 
01,  stating  that  they  have  adopted  plant- 
specific  programs  that  are  intended  to 
make  the  plants  Y2K  ready  by  July  1, 
1999.  These  programs  are  patterned  on 
industry  guidelines  (NEI/NUSMG  97- 
07,  "Nuclear  Utilities  Year  2000 
Readiness")  that  have  been  found 
acceptable  by  NRC.  GL  98-01  also 
requests  a  written  response,  no  later 
than  )uly  1, 1999,  confirming  that  these 
facilities  are  Y2K  ready,  including 
contingency  plaiming.  Licensees  who 
are  not  Y2K  ready  by  July  1, 1999,  must 
provide  a  status  report  and  schedule  for 


the  remaining  work  to  ensure  timely 
Y2K  readiness. 

NRC  considers  the  guidance  in  NEI/ 
NUSMG  98-07.  when  properly 
implemented,  as  an  acceptable  approach 
for  licensees  to  mitigate  and  manage 
Y2K-induced  events  that  could  occiu-  on 
Y2K-critical  dates. 

As  part  of  its  oversight  of  licensee 
Y2K  program  activities,  NRC  staff 
audited  the  contingency  plaiming  effort 
of  six  licensee  facilities.  These  audits 
were  completed  diuing  June  1999. 
These  audits  focused  on  the  licensee's 
approach  to  addressing  both  internal 
and  external  Y2K  risks  to  safe  plant 
operation,  based  on  the  gtiidance  in 
NEI/NUSMG  98-07.  The  audits  at  these 
facilities  examined  in  detail  back-up 
measures  the  utilities  have  in  place  to 
deal  with  possible  Y2K  problems,  either 
on  site  or  off  site,  including  problems 
with  the  loss  of  emergency  plan 
equipment  and  services  (pagers,  radios, 
sirens,  and  meteorology),  the  loss  of 
essential  services  (telephone, 
microwave,  water,  satellites,  networks, 
security,  police),  and  the  failure  of  the 
ofEsite  emergency  responders  to  perform 
their  task  effectively. 

Additionally,  NRC  regional  staff 
reviewred  Y2K  activities  at  all  operating 
nuclear  power  plants  to  verify  the  status 
of  licensee  efforts  to  ensure  that  all 
plants  will  be  able  to  function  safely  on 
January  1,  2000,  and  beyond.  The 
reviews:  (1)  verify  that  all  NRC  licensees 
have  implemented  Y2K  program 
activities;  (2)  evaluate  the  progress  they 
have  made  to  ensure  that  they  are  on 
schedule  to  achieve  Y2K  readiness;  and 
(3)  assess  their  contingency  plans  for 
addressing  Y2K-related  issues.  The 
regional  staff  is  using  guidance  prepared 
by  the  NRC  Headquarters  staff  that  is 
based  on  NRC  GL  98-01,  NEI/NUSMG 
97-07,  and  NEI/NUSMG  98-07.  These 
reviews  were  completed  by  July  1999. 

The  offsite  components  of  emergency 
preparedness  and  response,  which  are 
the  responsibility  of  States,  counties, 
and  municipalities,  are  already  utilized 
by  those  governmental  entities  to 
address  a  wide  range  of  events  (e.g.,  grid 
failures,  tornadoes,  floods,  hurricanes, 
snowstorms,  industrial  accidents). 
These  events  often  involve  widespread 
loss  of  normal  capabilities  and  services 
(e.g.,  loss  of  electricity  and  telephone 
service,  blocking  of  roads)  coupled  with 
the  need  for  a  multi-capability  response. 
NRC  is  also  woriung  closely  with  the 
Federal  Emergency  Management  Agency 
(FEMA)  on  its  plans  to  conduct  Y2K 
workshops  for  the  State  and  local 
radiological  emergency  preparedness 
community.  NRC  and  nuclear  Cacilities 
licensees  will  participate  in  these 
workshops.  NRC  is  an  active  member  of 


ensiue  minim 
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the  Emergency  Services  Sector  Working 
Group  for  Y2K,  which  is  headed  by 
FEMA.  bi  addition,  to  facilitate 
Agreemi^t  State  efforts  to  address  the 
Y2K  issi^^,  a  link  to  State  Government 
Year  2000  Web  sites  has  been  provided 
by  the  IsttlC.  NRG  will  make  every  effort 
to  share  ^th  the  States  any  Y2K  issue 
that  may  also  affect  Agreement  States  or 
Agreement  State  Ucensees. 

NIRS  has  not  explained  why  the 
approach  currently  being  pursued  by 
the  licei^sees,  the  nuclear  industry,  and 
NRG  do#|  not  provide  reasonable 
assurance  of  adequate  emergency 
response  capabilities  during  the 
transition  bom  1999  to  2000. 

In  the  k^ase  of  research  and  training/ 
test  reactors,  Ucensees  of  these  facilities 
also  have,  established  programs  to 
evaluate!  ind  correct  Y2K  deficiencies. 
Many  re^arch  reactors  will  be  shut 
doMna  oq  January  1,  2000,  as  the 
institutiens  operating  them  (e.g., 
universiiies  and  laboratories)  will  be 
closed  fot  the  holiday.  Further,  Uiese 
reactors  often  have  passive  safety 
features  iaitfd  low  power  levels,  which 
ensure  nkinimal  potential  ofEsite 
consequ^ces.  In  addition,  NRG  staff 
concluded  that  any  research  reactor  in 
operatiotij  on  January  1,  2000,  could  be 
readily  sliut  down  manually  using 
emergenf::|y  procedures  and  existing 
shutdown  systems,  even  if  their 
operational  systems  should  experience  a 
Y2K  pro^em. 

ConcIusiMi 

Plant-^becific  industry  planning  for 
Y2K  contingencies,  which  is  built  upon 
existing  emergency  response  plans  and 
procedures  required  by  the  ciurent 
emergency  preparedness  regulations, 
provides,  a  reasonable  assurance  that 
adequate  protection  measures  will  be 
taken  in  tfe  event  of  radiological 
emeigen<:y  during  Y2K  critical  dates. 
Imposing  la  new  prescriptive  rule  as 
proposed  in  the  petition  in  an  area  in 
which  the  indiistiy  action  is  already 
exceeding  the  actions  that  address  the 
petitionees  general  issues  would  be 
counterpktxluctive  to  the  ongoing  Y2K 
readines$  efforts  of  the  licensees. 
Therefore,  the  additional  full-scale 
emergency  planning  exercise  requested 
by  the  N^RS  is  not  necessary  to  ensure 
emergency  response  capabilities  to 
provide  n^onable  assurance  of 
adequate  protection  to  public  health  and 
safety  despite  the  occurrence  of  Y2K 
problems. 

For  thesle  reasons,  the  Gonunission 
denies  the  petition. 

Dated  at;  Hockville,  Matyland,  this  17th  day 
of  August,' 1999. 


For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 
IFR  Doc.  99-21751  Filed  8-20-99:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  50  and  70 

[Dockal  No.  PRM-60-47] 

Nuclear  Information  and  Resource 
^  Service;  Petition  for  Rulemaking  Denial 

AGENCY:  Nuclear  Regulatory 

Gonunission. 

ACTION:  Petition  for  rulemaking;  denial. 

summary:  The  Nuclear  Regulatory 
Gonunission  (NRG)  is  denying  a  petition 
for  rulemaking  (PRM-50-67)  from  the 
Nuclear  Information  and  Resource 
Service  (NIRS).  The  petitioner  requested 
that  the  NRG  amend  its  regulations  to 
require  that  nuclear  facihties  ensure  the 
availability  of  backup  power  sources  to 
power  safety  systems  of  reactors  and 
other  nuclear  fodlities  in  the  event  of  a 
date-sensitive,  computer-related 
incident  resulting  from  a  Year  2000 
(Y2K)  issue.  The  petitioner  requested 
that  NRG  take  this  action  to  ensure  that 
reUable  backup  sources  of  power  are 
available  in  the  event  of  a  Y2K  incident. 
The  Gonunission  agrees  that 
maintaining  reUable  emergency  power 
is  important  and  has  considered  the    . 
petitioners  request  as  part  of  its  review 
of  existing  regidatory  requirements  and 
licensee  actions  to  assiuv  reliable 
emergency  power  during  the  Y2K 
transition.  Based  on  this  review,  the 
Gonunission  has  determined  that 
existing  regulatory  requirements, 
actions  taken  by  the  licensees  to 
implement  a  systematic  and  structured 
Y2K  readiness  program  adequately 
address  Y2K  issues,  and  NRG's 
oversight  of  the  licensees' 
implementation  of  these  programs 
provide  reasonable  assurance  of 
adequate  protection  to  pubUc  health  and 
safety.  Because  the  Gonunission  has 
concluded  that  existing  programs 
already  address  the  petitioner's  concern 
regarding  availabiUty  of  emergency 
power,  the  petition  is  denied. 

ADDRESSES:  Gopies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  NRG's  letters  to  the 
petitioners  are  available  for  public 
inspection  or  copying  in  NRG  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  Level),  Washington,  DG,  as  well 
as  on  NRG's  rulemaking  web  site  at 
http://ruleforum.llnl.gov. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Matthew  Ghiramal,  Office  of  Nuclear 
Reactor  RegiUation,  US  Nuclear 
Regulatory  Gonunission,  Washington, 
DG  20555-0001,  telephone  301-415- 
2845,  E-mail  address  mxc@nrc.gov,  or 
Gary  W.  Purdy,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  US 
Nuclear  Regulatory  Gonunission. 
Washington,  DG  20555-0001,  telephone 
301-415-7897,  E-mail  address 
gwpldnrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

NRG  received  three  related  petitions 
for  rulemaking  (PRM-50-65,  PRM-50- 
66.  PRM-50-67).  each  dated  December 
10, 1998,  submitted  by  the  NIRS 
concerning  various  aspects  of  Y2K 
issues  and  nuclear  safety.  This  petition 
(PRM-50-67)  requested  that  NRG  adopt 
regulations  that  would  require  facilities 
licensed  by  NRG  under  10  GFR  parts  50 
and  70  to  provide  reliable  sources  of 
backup  power.  The  first  petition  (PRM- 
50-65)  requested  that  NRG  adopt 
regulations  that  would  require  faciUties 
licensed  by  NRG  under  10  GFR  parts  30, 
40,  50,  and  70  to  be  Y2K  compliant.  The 
second  petition  (PRM-50-66)  requested 
that  NRG  adopt  regulations  that  would 
require  facilities  licensed  by  NRG  under 
10  GFR  part  50  to  develop  and 
implement  adequate  contingency  and 
emergency  plans  to  address  potential 
system  failures.  Because  of  the  nature  of 
these  petitions  and  the  date-specific 
issues  they  address,  the  petitioner 
requested  that  the  petitions  be 
addressed  on  an  expedited  schedule. 

On  January  25, 1999.  NRG  published 
a  notice  of  receipt  of  a  petition  for 
rulemaking  in  the  Federal  Register  (64 
FR  3789).  It  was  available  on  NRG's 
rulemaking  website  and  in  the  NRG 
Public  Document  Room.  The  notice  of 
receipt  of  a  petition  for  rulemaking 
invited  interested  persons  to  submit 
comments  by  February  24, 1999. 

The  Petition 

The  petitioner  requested  that  NRG 
adopt  the  following  text  as  a  rule: 

The  Nuclear  Regulatory  Commission 
recognizes  that  date-sensitive  computer 
programs,  embedded  chips,  and  other 
electronic  systems  that  perform  a  major  role 
in  distributing,  allocating,  and  ensuring 
electric  power  throughout  the  United  States 
may  be  prone  to  foil  are  beginning  on  January 
1.  2000.  Loss  of  all  alternating  current 
electricity  hxjm  both-the  offsite  power  grid 
and  onsite  emergency  generators  (commonly 
known  as  "station  blackout")  long  has  been 
identified  by  NRC  as  among  the  most 
prominent  contributors  to  risk  for  atomic 
reactors. 

(1)  For  these  reasons.  NRC  requires  of  part 
50  and  70  licensees  as  of  December  1. 1999: 
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(a)  that  all  emeigency  diesel  generators  that 
provide  backup  power  to  nuclear  licensees 
must  be  operational  and  remain  operational; 

(b)  that  licensees  that  cannot  demonstrate  fiill 
operational  capabilities  of  all  emergency 
diesel  gBoeiators  must  close  until  such  time 
that  bill  operational  capabilities  of 
ameinncy  diesel  generators  are  attained:  (c) 
that  ul  licensees  must  have  a  60-day  supply 
of  fuel  far  emergency  diesel  generators. 

(2)  Fuitiier,  to  ensure  adequate  protection 
of  public  health  and  safety,  NRC  requires  that 
all  liomiMes  under  these  sections  must 
provide  alternate  means  of  backup  ponirer 
sufficient  to  assure  salsty.  These  may 
include,  but  are  not  limited  to:  solar  power 
mimIs.  wind  turbines,  hydroelectric  power. 
moiiMss  power,  and  other  means  of 
gsneratii^  electricity.  These  additional 
backup  systems  must  provide  electricity 
diractl^  to  the  licensee  rather  than  to  the 
faniader  electrical  grid. 

(3)  Iiiadiated  fuel  pools  are  to  be 
immediately  classified  as  Qass  1^:  backup 
power  systems  must  be  sufficient  to  provids 
cooling  for  such  pools.  Licensees  which 
cannot  demcmstrate  compliance  with 
sections  (1)  and  (2)  must  cease  operations  as 
of  December  1, 1999,  until  compliance  with 
these  sections  is  attained. 

The  petitioner  acknowledgBd  that 
NRC  has  recognized  the  potential  safety 
and  environmental  problems  that  could 
iwult  if  date-sensitive  electnmic 
systems  Cedl  to  operate  or  provide  felse 
ini(Dnnati(Hi.  The  petitioner  asserted  that 
NRC  has  required  its  licensees  of  reactor 
and  mB^at  fuel  cycle  fedlities  to  report 
by  July  1, 1909.  on  their  programs  to 
ensure  compliance  with  Y2K  issues. 

The  petitioner  discussed  the 
"availability  of  electricity  to  power 
atomic  reactor  and  other  nuclear  facility 
safety  systems."  The  petitioner 
explained  that  electricity  is  required  to 
operate  atomic  reactor  safety  and 
cooling  systems  and  that  this  electricity 
is  provided  by  ofiisite  sources  (overall  an 
electrical  grid).  The  petitioner 
commented  that  NRC  has  Icmg 
recognized  that  the  loss  of  all  alternating 
current  from  both  onsite  and  o%ite 
systems,  known  generally  as  "station 
blackout,"  is  the  most  important 
contributor  to  risk  at  most  atomic 
reactors.  The  petitioner  correctly  noted 
that  NRC  has  required  licensees  to  have 
backup  sources  of  onsite  emergency 
power,  normally  mtiltiple  emergency 
diesel  generators,  capable  of  supplying 
the  electricity  necessary  to  operate 
essential  safety  systems. 

The  petitioner  asserted  that  the 
emergency  diesel  generators  (EDGs) 
used  at  atomic  reactors  have  proven 
uiueliable  and  are  often  out  of  service. 
The  petitioner  claimed  that  the 
unprecedented  condition  posed  by  the 
Y2K  problem,  coupled  with  the 
demonstrated  and  ongoing  failures  of 
EDGs,  constitutes  reasonable  doubt  that 


EDGs  can  be  relied  on.  Therefore,  the 
petitioner  believes  that  NRC  should 
adopt  regulations  that  require  that 
licensees  have  all  EIX^  operational 
during  the  Y2K  transition,  that  they 
have  a  60-day  supply  of  fuel  as  of 
December  1, 1999,  and  that  licensed 
facilities  that  cannot  meet  these 
requirements  be  closed. 

The  petitioner  discussed  the 
likelihood  and  the  potential 
consequences  of  a  railtue  of  all  or  a 
portion  of  the  electric  power  grid  in  the 
United  States.  The  petitioner  recognized 
that  the  failure  of  all  or  a  portion  of  the 
electrical  grid  as  a  result  of  Y2K  issues 
is  well  beyond  the  scope  of  NRC's 
authority.  Howevw.  the  petitioner  stated 
that  the  extended  failure  of  all  or  a 
portion  of  the  electrical  grid  wrould 
place  severe  stress  on  the  current  EDO 
system  of  badnip  power  supply  and  that 
the  failure  of  EIX^s  at  one  or  more 
reactor  sites  could  result  in  extended 
station  bladcouts  and  nuclear 
catastrophes.  The  petitioner  asserted 
that  this  possibility  is  well  within  the 
range  of  probabilities  for  which  NRC 
routinely  requires  action  by  its 
licensees.  The  petitions  further 
asserted  that  reliance  on  tmreliable 
EDGs  is  instifGdent  under  these 
conditions.  Therefore,  the  petitioner 
believes  that  it  is  essential  that  NRC  take 
the  regulatory  action  suggested  in  this 
petition  on  an  expeditedbesis. 

PaMic  Comments  on  the  Petition 

hi  response  to  the  petition,  NRC 
received  73  comment  letters,  which 
included  1  letter  signed  by  25  citizens 
of  the  State  of  Michigan,  3  letters  bom 
nuclear  associated  industries,  10  letters 
from  utilities,  14  letters  from  private 
organizations,  and  45  letters  from 
private  citizens. 

Fifty-sbc  letters  supported  the 
petition,  of  which  41  were  frt>m  private 
citizens,  14  were  bom  private 
organizations,  including  1  from  the 
NIRS  and  1  signed  by  25  individuals. 
The  comments  supporting  the  petition 
addressed  the  concern  that  diesel 
generators  are  uiuehable  and  that  a 
reliable  electric  power  grid  is  needed. 

In  some  of  the  letters  supporting  the 
petition,  the  authors  included  the 
following  additional  comments  that 
provide  information  or  requested  action 
that  was  not  contained  in  the  petition. 
These  comments  noted  that — 

1.  Y2K  may  increase  the  possibility  of 
local,  regional  or  widespread  blackouts. 
Losing  all  electric  power  to  the  station 
is  called  station  blackout.  EDGs,  each 
capable  of  powering  the  entire  plant, 
compensate  for  the  loss  of  off-site 
electiic  power.  Reliability  of  diesel 
generators  is  considerably  lower  than 


required  and,  moreover,  one  of  two 
diesel  generators  is  often  out  of  service. 
Therefore,  for  Y2K,  an  additional  source 
of  backup  power  needs  to  be  provided, 
and  both  EDGs  should  be  operable  with 
sufficient  fiiel  on  site  to  compensate  for 
ftiel  delivery  problems. 

2.  In  order  to  ensure  that  sufficient 
electric  power  is  available  during  an 
extended  loss  of  oSsite  power  to  safely 
shut  down  a  nuclear  plant  and  cool  the 
spent  ftiel  pool,  enoi^  diesel  fuel 
would  be  available  at  the  site  for 
periods  extending  from  60  days  to  160 
days  to  whatever  the  time  period  that 
o^ite  power  is  not  available. 

3.  An  additional  power  source  or 
method  should  be  available  during 
power  feilure  to  provide  makeup  water 
to  the  spent  fiiel  pool. 

4.  On  at  least  one  occasion,  a  nuclear 
power  plant  licensee  falsified  data 
relative  to  the  reliability  of  EDGs.  The 
concern  is  that  other  nuclear  utilities 
may  not  provide  reliable  data  for  their 
EDGs  to  NRC.  These  comments  are 
addressed  specifically  in  the  discussion 
of  "Reasons  for  Denial." 

Seventeen  letters  opposed  the 
petition,  including  4  frrmi  private 
citizens,  3  from  nucleer  associated 
industries,  and  10  fitim  utilities. 
Comments  opposing  the  petition  stated 
that  onsite  emergency  electric  power 
generators  are  already  required  to  be 
maintained  in  a  state  of  readiness  and 
validated  by  periodic  testing,  fuel 
supplies  are  maintained  at  a  level 
adequate  to  facilitate  appropriate 
response/recovery  actions,  and  the 
current  regulations  and  license 
conditions  are  adequate  to  address  the 
issue.  One  commenter  used  a  specific 
fadUty  as  an  example  to  demonstrate 
that  in  the  highly  tmlikely  event  of  a 
«total  loss  of  electrical  power  (meaning 
the  loss  of  the  electric  grid  and  backup 
power)  the  conditions  at  that  facility 
would  not  threaten  public  health  and 
safety.  Any  potential  adverse  impacts 
would  be  limited  to  work  areas  and 
equipment  within  the  facility,  and  there 
would  be  no  catastrophic  or  significant 
loss  of  control  or  contaiiunent  of  nuclear 
material.  That  commenter  indicated  that 
the  provision  of  a  tertiary  (meaning  a 
secondary  backup)  source  of  electric 
power  to  its  fiiel  facility,  vhich  would 
be  independent  of  the  broader  electric 
grid,  as  would  be  required  under  PRM- 
50-67,  is  an  unreasonable  requirement 
that  would  force  shutdown  of  the 
facility  on  December  1. 1999.  in  the 
absence  of  any  significant  credible 
safety  risk. 

Reasons  for  Denial 

NRC  is  denying  the  petition  because 
the  Commission  has  determined  that 
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current  NRC  regiilations  and  license 
conditions  governing  power  systems  at 
part  50  aad  70  facilities  provide 
reasonable  assurance  of  adequate 
protectitftti  to  public  health  and  safety, 
and  licensees  are  taking  appropriate 
actions  ip  provide  reasonable  assiuance 
that  Y2K  problems  will  not  adversely 
:  th6:  functioning  of  these  power 
/stems.{  The  NRC  is  reviewing  the 
ioensee$|  Implementation  of  these  Y2K 
ivitietjand  will  have  sufficient  time 
I  take  4)propriate  regulatory  action  if 
Icenseesf  Y2K  activities  and  programs 
I  not  d^perly  implemented  in  a 
lely  uihion.  NIRS  does  not  explain 
ly  die  licensees'  Y2K  activities  and 
1^  and  NRC's  oversight  of  the 
i]  implementation  of  these 
activities  land  programs,  are  inadequate 
such  thakjthe  mle  proposed  by  NIRS  is 
necessai^  to  provide  reasonable 
assuranda  of  adequate  protection  from 
Y2K-indiUced  imavailability  of  onsite 
power  systems. 

NIRS' ijroposed  rule  contained  three 
separate  liBquirements  for  Part  50  and 
Part  70  licensees:  (1)  Operational 
demonstration  of  EEX^  and  provision  of 
a  60-dayldiesel  fuel  supply:  (2)  alternate 
means  o^  backup  power;  and  (3) 
classifica^on  of  fuel  pools  as  Class  1-E. 
Facilities  that  cannot  demonstrate 
compliant  with  these  requirements  by 
Decembev  1. 1999,  would  be  required  to 
shut  dovHi  until  they  coiUd  demonstrate 
compliance.  The  proposed  requirements 
are  addressed  below  for  part  50  power 
reactors,  jj^art  50  decommissioning 
reactors,  i^art  50  non-power  reactors, 
and  part  |70  licensees  in  Sections  I,  II, 
m,  and  iV,  respectively. 

L  Part  S(|  Nuclear  Power  Plants 

A.  Diesei  JTenerator  Operational 
Capability  and  Sixty-Day  Fuel  Supply  - 

Nuclear  power  plants  must  be 
protected  jsgainst  loss  of  offsite  power 
(LOOP)  by  providing  an  onsite  backup 
power  system  by  either  10  CFR  part  50, 
Appendi)c  A,  General  Design  Criteria 
(GDCs)  17|  and  18.  or  equivalent 
requirem|=^ts  in  the  plant's  licensing 
basis.  Mdst  licensees  rely  upon  diesel 
generatoija  to  provide  onsite  backup 
power,  although  there  is  at  least  one 
licensee  that  relies  upon  hydroelectric 
power.  All  licensees  have  committed  to 
provide  an  onsite  supply  of  fuel  to 
operate  dji^sel  generators:  most 
commitn^ents  are  for  a  7-day  supply.  In 
addition,  iiuclear  power  plants  are 
required  W  10  CFR  50.63  to  have  the 
capability  to  withstand  loss  of  all  ac 
power  (generally  referred  to  as  "station 
blackout'!  ISBO])  for  an  established 
period  of  Itjune.  As  indicated  in  Section 
I. A.  2  theiiej  is  no  reason  to  believe  that 


Y2K  would  significantiy  affect  the 
probability  or  dviration  of  a  LOOP  and/ 
or  a  SBO  from  that  otherwise  assessed 
in  a  licensee's  coping  analysis  required 
by  10  CFR  50.63.  To  demonstrate  that 
their  plants  can  cope  with  SBO,  some 
licensees  rely  upon  an  alternate  ac 
power  soiuce(s)  (separate  from  the 
backup  power  system)  that  utilizes 
diesel  generators  or  gas  turbine 
generators. 

1.  EDG  Reliability 

NIRS  claims  that  EDGs  have  proven  to 
be  unreliable,  such  that  licensees  should 
be  required  to  demonstrate  "full 
operational  capability"  >  of  EDGs  that 
provide  backup  power.  As  previously 
noted,  backup  onsite  power  is  usiially 
provided  by  diesel  generators,  which 
supply  electric  power  to  the  plant  safety 
systems  upon  a  LOOP.  NRC  regulations 
require  that  onsite  electric  power 
supplies  and  the  onsite  electric 
distributicm  system  have  sufficient 
independence,  redimdancy,  and 
testability  to  perform  their  safsty 
functions  assiuning  a  single  failure. 
Furthermore,  in  accordance  with  their 
license  conditions,  all  licensees  are 
required  to  have  backup  electricity 
sources  operational  to  supply  safety- 
related  equipment  at  all  times 
independent  of  circumstances  such  as 
Y2K-induced  LOOP.  The  operation  and 
maintenance  of  diesel  generators  and 
other  safety-related  equipment 
necessary  for  the  safe  shutdown  of  the 
reactor  are  controlled  by  the  plant 
technical  specifications  (TSs).  The  TSs 
are  intended  to  ensure  that  sufficient 
power  will  be  available  to  supply  safety- 
related  equipment  at  all  times  regardless 
of  key  Y2K  dates.  Moreover,  the  plant 
TSs  require  that  immediate  action  be 
taken  to  restore  inoperable  diesel 
generators  to  operable  status.  The  plant 
TSs  require  the  diesel  generators  to  be 
tested  routinely  in  order  to  demonstrate 
their  operability  and  their  ability  to 
supply  power  as  needed. 

MRS  did  not  present  any  information 
demonstrating  that  diesel  generators  are 
unreliable  sudi  that  they  should  not  be 
relied  upon  to  provide  lockup  power 
upon  a  LOOP.  For  each  nuclear  power 
plant,  selected  target  diesel  generator 
reliability  values  were  established  for 
plant-specific  coping  analysis  in 
accordance  with  the  requirements  of  10 
CFR  50.63,  the  SBO  rule.  Availability 


■The  NRC  assumes  that  by  "capability."  NIRS 
actually  means  "reliability"  because  "capability" 
normally  refers  to  the  ability  of  the  emergency 
power  system  to  power  safety  related  electrical 
loads  at  the  plant;  whereas  reliability  normally 
refers  to  the  actual  performance  of  the  system  in 
terms  of  availability,  which  is  what  NIRS  addresses 
in  its  petition. 


and  reliability  values  are  tracked  by 
each  licensee  in  accordance  with  the 
requirements  of  10  CFR  50.65,  the 
maintenance  rule,  and  associated 
industry  guidance. 

In  the  resolution  of  Generic  Safety 
Issue  B-56,  "Diesel  Generator 
Reliability,"  one  of  the  options 
recommended  by  NRC  staff  was  to 
revise  the  SBO  rule  to  include  specific 
requirements  for  demonstrating  diesel 
generator  reliability.  However,  in  SECY- 
93-044,  "Resolution  of  Generic  Safety 
Issue  B-56,  Diesel  Generator 
Reliability,"  dated  March  25, 1993,  the 
Commission  disapproved  the  revision  to 
the  SBO  rule  on  the  basis  of  the  real 
progress  made  by  the  nuclear  industry 
in  improving  the  reliability  of  the  diesel 
generators.  NRC  requirements  and 
industry  activities  have  resulted  in  a 
very  high  diesel  generator  reliability.  In 
1993,  the  industry-wide  average 
reliability  of  diesel  generators  was  in 
excess  of  98  percent.  An  Idaho  National 
Engineering  Laboratory  study  (INEL- 
95-0035,  "Emergency  Diesel  Generator 
Power  System  Reliability:  1987-1993") 
of  a  niunber  of  nuclear  power  EDG 
rehability  concluded  that  those  plants 
with  a  0.950  reliability  target  goal  were 
actually  demonstrating  0.987,  and  the 
plants  with  a  0.975  rehability  target  goal 
were  actually  demonstrating  0.985.  The 
Commission  stated  that  the  industry 
should  continue  an  aggressive  program 
of  maintenance  as  well  as  root  cause 
analysis  that  will  continue  to  offer 
assurance  that  diesel  generator 
reUabiUty  will  be  maintained  at  a 
satisfactory  level  in  the  future. 

All  licensees  have  implemented  a 
maintenance  monitoring  program 
consistent  with  the  maintenance  rule, 
which  became  effective  on  July  10, 
1996.  Licensees  are  required  to  monitor 
the  performance  of  diesel  generators 
agdnst  the  established  goals  and  to  take 
appropriate  corrective  actions  if  the 
goals  are  not  met.  The  maintenance  rule 
requires  that  these  goals  be  evaluated  by 
the  licensees  at  least  every  refueling 
cycle,  not  to  exceed  2  years.  To  evaluate 
the  process  established  by  licensees  to 
set  goals  and  monitor  them,  and  to 
verily  that  preventive  maintenance  has 
been  effective  for  systems  and 
components  under  the  maintenance 
rule,  NRC  staff  conducted  baseline 
inspections  of  all  nuclear  plants  during 
1996-1998.  At  several  plants,  diesel 
generators  were  among  the  systems  and 
components  reviewed  to  verify  that 
goals  were  estabUshed  and  monitoring 
and  trending  were  being  performed.  For 
pilot  plants,  diesel  generators  continue 
to  be  inspected  and  evaluated  using  the 
risk-informed,  performance-based 
inspection  process,  which  is  part  of  the 
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NRC  Oversight  Baseline  Inspection 
Program.  NRC  staff  will  continue  to 
assess  the  reliability  of  diesel  generators 
at  nuclear  power  plants  to  ensure  that 
the  reliability  of  diesel  generatore  is 
maintained  at  levels  specified  by  each 
licensee  when  it  performed  its  plant- 
specific  coping  analyses  for  SBO. 

Additioiully,  the  scope  of  Ucensees' 
Y2K  programs,  including  contingency 
planning,  covera  the  onsite  power  and 
other  emergency  power  systems  at  the 
plant  NRC  audits  and  reviews  of 
licensee  Y2K  program  activities  to  date 
have  verified  Ucensee  consideration  of 
these  systems,  and  no  associated  Y2K 
issue  relating  to  onsite  powrer  systems 
have  been  identified. 

The  NRC  does  not  believe,  on  this 
basis  of  currant  information  from  the 
North  American  Electric  Reliability 
Council  (NERC),2  that  availability  of 
offrite  power  from  the  electrical  grid  is 
likely  to  be  significantly  affscted  by 
Y2K-induced  problems.  In  its  most 
recent  reports  issued  on  January  11  and 
April  30, 1999,  NERC  states. 
"Transmission  outages  are  expected  to 
be  minimal  and  outages  that  may  occur 
are  anticipated  to  be  mitigated  by 
reduced  energy  transfera  establi^ed  as 
part  of  the  contingency  planning 
process."  Both  reports  indicate  that  the 
transition  through  critical  Y2K  rollover 
dates  should  have  a  minimal  impact  on 
electric  systems  operations  in  North 
America  and  that  widespread,  long-term 
loss  of  the  grid  as  a  result  of  Y2K- 
induced  evmts  is  not  a  credible 
scenario.  Therefore,  there  is  no  reason  to 
believe  that  Y2K  would  significantly 
afiisct  the  probability  or  duration  of  a 
LOOP  and/or  a  SBO  from  that  otherwise 
assessed  in  the  licensee's  coping 
analysis  required  by  10  CFR  50.63. 

As  discussed  above,  the  diesel 
generaton  and  associated  onsite  power 
supply  systems,  being  within  the  scope 
of  licensees'  Y2K  readiness  programs, 
will  be  Y2K  ready  prior  to  the  Y2K 
transition,  and  no  decrease  in  reliability 
of  the  diesel  generators  is  expected.  The 
information  provided  by  NERC 
indicates  that  the  likelihood  of  a  IXX>P 
is  not  expected  to  increase  significantly 
during  Y2K  transition.  Based  on  these 
considerations,  plus  the  ability  of  the 
plants  to  cope  with  a  station  blackout, 
the  likelihood  of  an  event  that  will 


'  NERC  is  an  electric  industry  organization  made 
up  of  10  Regional  Reliability  Councils  that  account 
for  nearly  every  bulk  electric  supply  and  delivery 
organization  in  the  interconnections  of  North 
Amarica.  NERC  and  its  Regional  Reliability 
Councils  set  operating  and  engineering  standards 
for  the  reliability  of  electric  systems  in  North 
America.  In  May  1998,  U.S.  Department  of  Energy 
requested  NERC  to  facilitate  the  electric  industry's 
Y2K  effort 


jeopardize  public  health  and  safety  is 
acceptably  low. 

One  of  the  public  comments  received 
by  NRC  in  response  to  the  petition 
indicated  a  concern  regarding 
falsificatian  of  EDG  reUability  data  by 
licensees.  This  particular  concern  has 
been  investigated  and  resolved  as 
documented  in  an  NRC  memorandiun 
dated  December  20. 1993.  from  the 
Ofllce  of  Investigations  to  the  Region  II 
Regional  Administrator.  "Vogtle  Electric 
Generating  Plant:  Alleged  False 
Statements  Regarding  Test  Results  on 
Emergency  Diesel  Generatora  (Case  No. 
2-90-020R)."  Falsification  of  EDG 
failure  data  by  licensees  is  not 
considered  by  NRC  as  an  industry-wide, 
generic  occurrence.  Such  incidents, 
when  identified,  will  continue  to  be ' 
treated  by  NRC  on  a  case-by-case  basis 
and  appropriate  actions  will  be  taken  in 
response. 

2.  Sixty-day  fuel  supply 

NIRS'  proposed  rule  would  require 
each  nuclear  power  plant  licensee  to 
have  a  60-day  onsite  supply  of  fuel  for 
diesel  generatora,  as  opposed  to  a  7-day 
fuel  supply  to  which  most  licensees 
have  committed.  However,  NIRS 
provided  no  technical  basis  why  offsite 
powrer  frt>m  the  grid  would  not  be 
reestablished  within  the  7-day  period 
accommodated  by  existing  onsite  fuel 
supplies.  Nor  did  NIRS  explain  why, 
should  a  LOOP  continue  for  longer  than 
7  days,  a  licensee  would  be  unable  to 
resupply  diesel  fiiel  for  a  period  of  60 
days  so  that  a  60-day  fiiel  supply  must 
be  maintained  onsite.  Commenten  on 
the  NIRS  petition  who  suggested  a 
requirement  for  a  larger  fuel  supply 
(able  to  accommodate  160  days  of 
operation  without  resupply)  also  did  not 
provide  any  technical  bases  for  their 
recommendations.  As  stated  previously, 
the  likelihood  or  duration  of  a  LOOP  is 
not  expected  to  be  significantly  afiiacted 
by  the  Y2K  issue. 

Fiuthermore,  the  NRC  licensees  are 
taking  appropriate  actions  to  ensiue  that 
their  plants  will  be  able  to  cope  with 
Y2K-induced  LOOP  durations  longer 
than  7  days.  As  part  of  each  plant's  Y2K 
activities,  each  licensee  is  preparing  a 
contingency  plan,  which  includes 
obtaining  diesel  fuel  and  other 
necessary  supplies  to  cope  with  Y2K- 
induced  long-term  LOOP  events.  As  part 
of  NRC's  review  of  licensees' 
implementation  of  their  Y2K  programs, 
NRC  will  confirm  that  licensee  Y2K 
programs  address  emergency  power 
sources,  arrangements  for  obtaining 
critical  commodities  (e.g..  EDG  fuel  oil) 
and  other  considerations  for 
contingency  planning  identified  in 
Nuclear  Energy  Institute/Nuclear 


Utilities  Software  Management  (koup 
(NH/NUSMG)  gs-07,  "Nuclear  Utility 
Year  2000  Readiness  Contingency 
Planning,"  dated  August  1998. 

The  capability  of  mesel  generatore 
and  the  adequacy  of  existing  fiiel 
supplies  have  been  demonstrated  at 
numerous  plants  during  weather- 
induced  interruptions  of  the  power  grid 
and  other  cases  of  LOOP  bom  the  grid. 
An  example  is  the  Turkey  Point  nuclear 
plant  LOOP  event  during  the  August 
1992  Hurricane  Andrew  when  the  diesel 
generatora  automatically  picked  up 
safety-related  loads  and  maintaineid  the 
plant  for  an  extended  period  (over  6 
days)  during  the  recovery  until  site 
power  was  restored.  NRC  considere  the 
current  7-day  fiiel  capacity  to  be 
sufficient  to  operate  diesel  generatore 
for  longer  than  the  time  that  it  takes  to 
replenish  the  onsite  supply  bam  outside 
sources.  Accordingly,  a  rule  requiring 
licensees  to  maintain  sufficient  fuel  to 
operate  their  diesel  generatore  for  a  60- 
day  period  or  longer  is  not  necessary  to 
provide  reasonable  assurance  of 
adequate  protection  against  Y2K- 
induced  LOOP  events.  The  regulation 
requires  nuclear  power  plants  to 
withstand  LOOP  evebts  regardless  of 
whether  the  LOOP  is  due  to  Y2K  or 
other  causes.  The  petitioner  has  not 
demonstrated  that  Y2K  would 
significantly  affect  the  probability  or 
duration  of  loss  of  all  alternating  current 
power  bom  that  otherwise  assumed  in 
the  licensee's  coping  analysis  required 
by  10  CFR  50.63,  and  the  licensees' 
coping  analyses  continue  to  be 
applicable  during  the  period  that  NIRS 
cMms  would  present  an  increased 
susceptibility  to  a  LOOP. 

B.  Additional  Alternate  Means  of 
Backup  Power 

NIRS'  petition  requests  NRC  to 
require  all  licensees  to  provide  an 
alternate  (second)  means  of  backup 
power,  such  as  solar  power  panels, 
wind  turbines,  hydroelectric  power,  and 
biomass  power.  The  petition  also 
requests  NRC  to  require  that  the 
alternate  backup  power  system  provide 
electricity  directly  to  the  licensee  rather 
than  to  the  broader  electrical  grid. 

1.  Need  for  Additional  Backup  Power 
Source 

As  discussed  in  Section  I.A.I  above, 
not  only  must  licensees  provide  a 
source  of  backup  power  upon  a  LOOP, 
some  licensees  have  provided  an 
alternate  ac  power  source  in  order  to 
demonstrate  that  they  are  able  to  cope 
with  a  LOOP  conoirrent  with  a  loss  of 
onsite  backup  power  (an  SBO)  for  a 
specified  duration.  Thus,  these  licensees 
have  three  sources  of  power:  (1)  Offsite 
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poweil  from  two  independent  circuits; 
(2)  onshe  backup  power  from 
indep4}iident.  redimdant  power 
suppUas;  and  (3)  alternate  ac  power. 
The  NHC  does  not  believe  that  the  NIRS' 
proposal  for  a  fourth  source  of  power 
("alternative  backup  power,"  in  the 
words  |0f  NIRS)  is  necessary  to  provide 
reasonable  assurance  of  adequate 
protecilon  against  Y2K-induced 
problems. 

The  petitioner  does  not  explain  why 
Y2K  wjc^uld  afiiBct  diesel  generators  as  a 
sourcej^f  backup  and/or  alternate  ac 
power^  such  that  a  source  of  power  in 
addition  to  diesel  generators  is 
necessliry  to  addrras  SBO.  The  scope  of 
the  lic^^uees'  Y2K  program  covers  both 
the  ons^e  backup  and  the  alternate  ac 
power  mrstems  at  nuclear  power  plants. 
Since  t$M,  NRC  has  been  working  with 
the  nuclear  industry  and  licensees  of 
operatikig  nuclear  power  plants  in  order 
to  achi^e  Y2K  readiness  at  all  nuclear 
power  jilants.  NRC  has  issued 
Infbmi«^on  Notice  tIN)  96-70.  "Year 
2000  EOBct  on  Computer  System 
Soitwa^,"  on  December  24, 1996; 
Generi^  Letter  (GL)  98-01.  "Year  2000 
Reading  of  Computer  Systems  at 
Nucleaf  jPoiver  Plants,"  on  May  11, 
1998;  aild  GL  98-01,  Supplement  1. 
"Year  2000  Readiness  of  Computer 
Systems;  at  Nuclear  Power  Plants/'  on 
JanuaW  i4, 1999. 

NRC  issued  IN  96-70  to  alert  nuclear 
power  ^^t  licensees  of  the  Y2K 
proble^  The  information  notice 
described  the  potential  prcrtilems  that 
nucleail  bower  plant  computer  systems 
and  software  may  encounter  during  and 
followin  the  transition  into  the  year 
2000  and  how  the  Y2K  issue  may  afiiect 
NRC  lic^isees.  IN  96-70  encouraged 
lioenseei  to  examine  their  uses  of 
computer  systems  and  software  well 
before  t^  year  2000  and  suggested  that 
licensees  consider  appropriate  actions 
for  exai^ning  and  evaluating  their 
compu^  systems  for  Y2K 
ilities. 
In  QUM-Ol.  NRC  endorsed  the 
guidancB  in  the  industry  document 
issued  bhf  the  NEI/NUSMG  97-07. 
"Nucleifi  Utility  Year  2000  Readiness." 
H^en  pli^parly  augmented  in  the  area  of 
risk  maiiteement.  contingency  planning, 
and  ranjgoiatioD  of  embedded  systems, 
as  one  piqesible  approach  in 
implemf^iting  a  plant-specific  Y2K 
leadinew  program.  In  August  1998,  NEI 
issued  ab  industry  document.  NEI/ 
NUSMG  98-07.  which  provided 
additiooMl  guidance  in  the  area  of 
internal  jqnd  external  risk  management 
and  coni^ency  plaiming.  External 
events  tbtt  should  be  considered  for 
focility-roecific  contingency  planning 
include  e  ectric  grid/transmission/ 


distribution  system  events  (e.g.,  a  LOOP, 
grid  instability  and  voltage  fluctuations, 
load  tluctuations  and  loss  of  grid  control 
systems),  loss  of  emergency  plan 
equipment  and  services,  loss  of  essential 
services,  and  depletion  of  consumables. 
The  NRC  considers  the  guidance  in  NEI/ 
NUSMG  98-07.  when  properly 
implemented,  as  an  acceptable  approach 
to  mitigate  and  manage  Y2K-induced 
events  that  could  occur  on  Y2K-critical 
dates. 

In  GL  98-01,  NRC  requested  that  all 
operating  nuclear  power  plant  licensees 
submit  written  responses  regarding  their 
fodlity-spedfic  Y2K  readiness  programs 
in  order  to  obtain  confirmation  that 
licensees  are  addressing  the  Y2K 
problem  efiisctively.  All  licensees  have 
responded  to  GL  98-01,  stating  that  they 
have  adopted  plant-specific  programs 
that  are  intended  to  make  the  plants 
Y2K  ready  by  July  1, 1999.  GL  98-01 
also  requests  a  written  response,  no  later 
than  July  1, 1999,  confirming  that  these 
facilities  are  Y2K  ready,  including 
contingency  plaiming.  Licensees  who 
are  not  Y2K  ready  by  July  1, 1999,  must 
inovide  a  status  report  and  schedule  for 
the  remaining  work  to  ensure  timely 
Y2K  readiness. 

As  part  of  its  oversight  of  licensee 
Y2K  activities,  the  NRC  staff  conducted 
sample  audits  of  12  plant-specific  Y2K 
readiness  programs.  The  (4>)ectives  of 
the  audits  were  as  follows: 

1.  To  assess  the  efiisctiveness  of 
licensee  programs  for  achieving  Y2K 
readiness  and  in  addressing  compliance 
with  the  terms  and  conditions  of  their 
licmse  and  NRC  regulations  and 
continued  safe  operation. 

2.  To  evaluate  program 
implementation  activities  to  ensure  that 
licensees  are  on  schedule  to  achieve 
Y2K  readiness  in  accordance  with  GL 
98-01  guidelines. 

3.  To  assess  the  licensee  contingency 
planning  for  addressing  risks  associated 
with  events  resulting  from  Y2K 
problems. 

NRC  staff  determined  that  this 
approach  was  an  appropriate  means  of 
oversight  of  licensee  Y2K  readiness 
efforts  because:  (1)  All  licensees  had 
committed  to  the  nuclear  power 
industry  Y2K  readiness  guidance  (NEI/ 
NUSMG  97-07)  in  their  first  response  to 
NRC  GL  98-01:  and  (2)  the  audit  would 
verify  that  licmisees  were  effectively 
implemmting  the  guidelines.  The 
sample  of  12  licensees  included  lai^ge 
utilities  such  as  Commonwealth  Edison 
and  Tennessee  Valley  Authority,  as  well 
as  small  single-unit  licensees  such  as 
North  Atlantic  Eneigy  (Seabrook)  and 
Wolf  Creek  Nuclear  Operating 
CorpOTation.  NRC  staff  selected  a  variety 
of  types  of  plants  of  different  ages  and 


locations  in  this  sample  in  order  to 
obtain  the  necessary  assurance  that 
nuclear  power  industry  Y2K  readiness 
programs  are  being  effectively 
implemented  and  that  licensees  are  on 
schedule  to  meet  the  readiness  target 
date  of  July  1, 1999,  established  in  GL 
98-01. 

In  late  January  1999,  NRC  staff 
completed  the  12  audits.  On  the  basis  of 
the  audit  observations,  NRC  staff  has 
concluded  that  licensees  are  effectively 
addressing  Y2K  issues  and  are 
undertaking  the  actions  necessary  to 
achieve  Y2K  readiness  in  accordance 
with  the  GL  98-01  target  date,  although 
some  plants  will  have  some 
remediation,  testing,  and  final 
certification  scheduled  for  the  fall  1999 
outage  NRC  st.aff  did  not  identify  any 
issues  that  would  prevent  these 
hcensees  from  achieving  readiness. 

The  NRC  staff  is  not  aware  of  any  Y2K 
problems  in  nuclear  power  plant 
s]rstems  that  directly  affect  actuation  of 
safisty  functions,  including  the 
onergency  onsite  power  systems. 
Moreover,  NRC  audit  results  to  date 
have  not  identified  any  associated 
residual  Y2K  prc4>lems  with  the 
emergency  onsite  power  system  and 
have  confirmed  the  licensees' 
omsideration  of  these  systems.  Also,  the 
audits  did  not  identify  any  Y2K  problem 
in  safety-related  activation  systems. 

Additionally,  the  NRC's  regional  staff 
reviewed  Y2K  activities  at  all  operating 
nuclear  power  plants  to  veri^me  status 
of  licensee  efforts  to  ensiue  that  all 
plants  will  be  able  to  function  safely  on 
January  1,  2000,  and  beyond.  These 
revie«rs:  (1)  Verified  that  all  NRC 
licensees  have  implemented  Y2K 
program  activities;  (2)  evaluated  the 
progress  made  to  ensiue  that  the 
licensees  are  on  schedule  to  achieve 
Y2K  readiness:  and  (3)  assessed 
hcensees'  contingency  plans  for 
addressing  Y2K-related  issues.  The 
revievrs  were  completed  by  July  1999. 

The  NRC  staff  audited  the 
contingency  planning  efforts  of  six  .^ 
licensee  fecilities.  The  audits  at  these 
fadhties  examined  in  detail  backup 
measures  the  utilities  have  in  place  to 
deal  with  possible  Y2K  problems,  either 
on  site  or  off  site,  that  n^t  affect  plant 
operations.  The  audits  were  conducted 
in  May  and  Jime  1999. 

The  reviews  and  audits  will  allow 
NRC  staff  to  verify  the  progress  of  all 
licensees  and  determine  v«^ether  any 
regulatory  action  is  needed.  Information 
from  the  reviews  will  be  used  in 
conjunction  with  the  status  reports  that 
NRC  has  required  its  nuclear  power 
plant  hcensees  to  provide  by  July  1, 
1999.  By  July  1, 1999,  all  hcensees 
responded  to  GL  98-01,  Suppl«nent  1. 
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The  responses  indicated  that  68  plants 
are  Y2K  ready  and  35  plants  need  to 
complete  work  on  computer  systems  or 
devices  after  July  1. 1999. 

NIRS  presents  no  information  or 
argument  why  these  actions  by  the 
licensees,  the  nuclear  industry,  and 
NRC  are  not  sufficient  to  ensure  that 
onsite  beck  up  and  alternate  ac  power 
systems  will  not  be  adversely  enacted 
by  Y2K-induced  problems. 

2.  Specific  Backup  Power  Sources 
Proposed  by  NIRS 

The  petitioner's  proposed  alternative 
backup  power  sources,  such  as  solar  and 
wind,  are  not  reUable  backup  power 
sources  because  of  their 
undependability  under  unpredictable 
weather  conditions  m  because  they  are 
limited  by  the  amount  of  power  they 
can  generate.  Additional  comments 
received  by  the  NRC  in  response  to  the 
petition  also  suggested  the  requirement 
R>r  alternate  power.  The  petitioner  does 
not  provide  sufficient  technical 
information  to  demonstrate  that  these 
additional  alternative  backup  power 
sources  would  add  more  reliability  than 
currant  backup  power  sotirces. 
Therefore,  most  of  the  sources  of 
alternative  backup  power  that  are 
included  in  NIRS'  proposed  rule  would 
not  constitute  an  acceptable  alternative 
source  of  badcup  powrer  witj^  the  same 
level  of  availability  and  capability  as 
diesel  generators. 

C.  Spent  Fuel  Pool  Class  IE 
Classification  and  Backup  Povrer 

The  proposed  rule  would  require  all 
part  50  licensees  to  immediately  classify 
irradiated  (spent)  fuel  pools  as  Qass  1- 
E  and  provide  sufficient  backup  power 
to  provide  cooling  to  these  pools. 
Because  Class  1-E  is  an  electric  system 
classification,  the  NRC  assumes  that  the 
petitioner  intends  the  rule  to  require 
that  the  backup  power  supply  for  spent 
fuel  pool  cooling  systems  be  classified 
as  Class  l-£. 

Hie  petitioner  does  not  e}q>lain  why 
classification  of  the  electric  power 
system  for  spent  fuel  pool  cooling 
systems  as  Class  l-£  is  necessary  to 
protect  spent  fuel  pools  against  a  Y2K- 
induced  LOC^.  The  Class  1-E 
classification  addresses  design  and 
quality  assurance  (QA)  requirements  for 
manufacture  and  installation  of 
electrical  system  components.  Most  of 
these  systems  are  based  upon  andog 
controls  and,  therefore,  are  not  subject 
to  Y2K  problems.  Furthermore,  simple 
reclassification  of  the  electrical  power 
system  by  itself  would  not  appear  to 
iMve  any  direct  effect  on  minimizing 
Y2K-induced  loss  of  power  necessary 
';>r  spent  fuel  cooling.  Rather,  an 


evaluation  of  the  power  system  for  Y2K 
susceptibility  is  necessary,  which  is 
what  licensees  have  committed  to 
implement.  Thus,  it  is  unclear  how  the 
requested  requirements  in  the  NIRS 
petition  would  provide  assurance  that 
Y2K  problems  will  not  prevent 
electrical  power  systems  from 
performing  their  necessary  safety 
functions.  The  NRC  concludes  that  a 
rule  change  is  not  necessary  since 
licensees  are  already  directly  addressing 
spent  fuel  pool  cooling  as  part  of  their 
Y2K  programs. 

Furthormore,  the  NRC  does  not  agree 
that  a  backup  source  of  electrical  power 
for  spent  foel  cooling  is  necessary  at 
nuclear  power  plants  in  order  to  provide 
reasonable  assurance  of  adequate 
protection.  At  most  operating  nuclear 
power  plants,  the  emergency  onsite 
power  system  can  directiy  supply 
electric  power  to  its  spent  fuel  pool 
cooling  systems.  At  those  plants  at 
which  the  spent  fuel  cooling  system  is 
not  directiy  connected  to  the  emergency 
onsite  power  system,  the  capability 
exists  of  connecting  the  cooling  system 
to  the  emergency  onsite  power  system. 
Requiring  a  backup  (tertiary)  source  of 
electrical  power  is  not  justified  in  view 
of  the  length  of  time  between  loss  of 
spent  fuel  cooling  and  the  point  at 
which  there  is  a  significant  threat  to 
integrity  of  the  spent  fuel  rods.  A 
licensee  is  required  to  keep  the  spent 
fiiel  pool  filled  to  a  level  more  than  23 
feet  above  the  top  of  the  foel  rods  and, 
generally,  the  water  temperature  in  the 
pool  is  to  be  maintained  below  140  "f. 
For  a  typical  pool  with  a  capacity  of 
about  400,000  gallons  and  a  worst  case 
heat  load  causing  50  gpm  of  water  loss 
as  a  result  ofevaporation,  it  would  take 
about  3  days  for  the  pool  level  to  drop 
to  the  top  of  the  foel  racks.  This 
estimate  does  not  include  the  heat-up 
time  of  3  to  4  hours  for  the  pool  water 
to  increase  from  140  "f  to  212  'f.  This 
scenario  assimies  a  total  loss  of  all  ac 
electric  power  and  that  no  corrective 
actions  are  taken  for  3  days  in  response 
to  the  decreasing  water  level  in  the 
spent  foel  pool.  For  a  typical  heat  load 
(non-refoeling),  the  time  to  imcovering 
of  the  spent  foel  pool  would  be  around 
2  weeks,  again  afwiining  tiiat  no  make- 
up  water  is  added  to  the  pool.  Upon  loss 
of  water  shielding,  the  radiation  levels 
above  the  pool  would  increase. 
Assuming  LOOP  and  failure  of  onsite 
emergency  power  sources,  the  only 
action  necessary  would  be  to  provide 
make-up  water  to  the  spent  foel  pool. 
The  existing  plant  operating/emergency 
procedures  provide  for  initiation  of 
make-up  water  to  the  pool  upon 
detection  of  low  level  At  many  plants. 


the  make-up  water  supply  is  provided 
by  a  plant  safety  system.  Upon  loss  of 
all  ac  power,  miake-up  water  from  any 
source,  such  as  fire  hoses  supplied  by 
diesel-driven  fire  pumps,  can  he  used  to 
maintain  the  required  water  level  in  the 
pool.  In  light  of  the  substantial  period 
of  time  available  for  a  licensee  to  take 
mitigative  actions  upon  loss  of  spent 
foel  pool  electrical  power,  the  NRC 
concludes  that  providing  an  additional 
backup  source  of  power  is  not 
warranted  at  any  operating  nuclear 
power  plant. 

n.  Part  50  Decommiasioning  Nuclear 
Power  Plants 

There  are  21  permanently  shutdown 
nuclear  power  plants  whioi  have  been 
diut  down  for  more  than  a  year.  Six  of 
these  fiacilities  have  removed  all  spent 
foel  from  the  site.  Therefore,  there  are 
only  15  decommissioning  power  plants 
to  which  the  proposed  requirements  in 
the  petition  would  potentially  apply. 

Spent  foel  pool  cooling  ana  support 
systems  may  be  configured  differently 
for  decommissioning  plants  than  for 
operating  reactors  due  to  tiie  reduced 
need  for  decay  heat  renioval  at 
decommissioning  plants.  As  decay  heat 
loads  drop,  utilities  are  able  under  10 
CFR  50.59  to  remove  equipment  from 
service  once  it  no  longer  is  needed  to 
provide  its  safisty  function.  At  some 
plants  there  is  no  need  for  forced 
circulation  to  remove  heat  from  the  (xiol 
as  adequate  heat  loss  to  ambient  keeps 
the  pool  at  an  acceptable  temperature. 
After  a  period  of  decay  in  the  spent  foel 
pool,  the  heat  load  from  spent  niel  is 
significantly  reduced  as  short-lived 
fission  pt'oducts  decay.  Consequentiy, 
the  potential  for  boiling  is  reduced  and 
the  time  available  for  the  licensee  to 
take  mitigative  action  is  greater.  With 
the  exception  of  Zion  and  Big  Rock 
Point,  more  than  three  yeara  has  elapsed 
since  any  foel  was  irradiated  In  the 
reactor  at  any  of  the  nuclear  power 
plants  currently  undergoing 
decommissioning. 

The  reasons  discussed  in  Section  I.C 
above  regarding  why  electrical  systems 
need  not  be  classified  Class  1-E  for 
spent  fuel  pools  at  operating  nuclear 
power  plants  also  apply  equally  to 
decommissioning  nuclear  power  plants. 
As  previously  noted,  requiring  a  backup 
source  of  electrical  power  is  not 
justified  in  view  of  the  length  of  time 
between  loss  of  spent  foel  cooling  and 
the  point  where  there  is  a  significant 
threat  to  integrity  of  the  spent  foel  rods. 
Upon  loss  of  all  ac  power,  make-up 
water  from  any  source,  such  as  fire 
hoses  supplied  by  diesel-driven  fire 
pumps,  can  be  used  to  maintain  the 
requfred  watw  level  in  the  pool. 
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In  vi^  Mr  of  the  long  time  period 
avaflafajl  9  for  the  licensee  to  respond  to 
loss  of  power  to  the  spent  fuel  pool 
cooling  isystem  and  the  relative 
simplii^y  of  mitigative  actions,  the 
requiieknents  proposed  by  NIRS  with 
respect  to  spent  fuel  pool  electrical 
system  liieclassification  and  the 
provisitii  of  alternative  power  are  not 
justifieCiL 

m.  PaitjSO  Non-Power  Reactor 

Non-tiower  reactors  operate  at  power 
levels  T^^iging  from  250  KWt  to  2  MWt. 
and  thejjr  operate  at  low  temperatures. 
Any  non-power  reactor  in  operation  on 
January  1,  2000,  can  be  readily  shut 
down  manually  using  emergency 
procedures  and  existing  shutdown 
systems.:  These  reactors  have  passive 
safety  fixtures  and  generally  do  not 
require  bower  to  shut  down  and 
dissipatedecay  heat.  Accordingly,  NRC 
regulatipns  do  not  currently  require  part 
50  non-power  reactors  to  provide  a 
backup  power  source. 

NIRSdid  not  present  any  information 
or  ratio^ible  why  part  50  non-power 
reactors  must  provide  an  "alternate" 
source  of  backup  power  to  address  Y2K 
losses  of  power.  In  particular,  NIRS  did 
not  addMss  the  fact  that  these  facilities 
are  not  required  to  have  a  backup  power 
luse  power  is  not  required  to 
and  maintain  these  facilities 
[Utdown  condition.  In  the 
absence  of  any  rationale  in  support  of 
the  proposed  requirement,  the 
Commission  concludes  that  there  is  no 
basis  foB  adopting  the  proposed 
requireqibnt  for  part  50  non-power  - 
reactor  licensees. 


source 
shut  do' 
ina 


IV.  Part  70  Licensees 

To  aim  major  part  70  licensees  of  the 
Y2K  problem.  NRC  issued  Information 
Notice  (IN)  96-70  in  December  1996, 
and  IN  9|$-30  in  August  1998.  In  IN  96- 
70,  NRC{$taff  described  the  potential 
Y2K  probOems.  encouraged  licensees  to 
examine  iheir  uses  of  computer  systems 
and  software  well  before  the  year  2000, 
and  sugd^ted  that  licensees  consider 
approprMe  actions  to  examine  and 
evaluate  kheir  computer  systems  for  Y2K 
vuhierahji^ties.  In  IN  98-30,  NRC  staff 
provided  (definitions  of  ••Y2K  ready" 
and  "Y2^  compUant,"  encouraged 
licensee^  to  contact  vendors  and  test 
their  systems  for  Y2K  problems,  and 
describedl  elements  of  a  Y2K  readiness 
program.:! 

In  ord^^o  gather  Y2K  information 
regarding  materials  and  major  fuel  cycle 
facilitiesThlRC  formed  a  Y2K  Team 
within  the  Office  of  Nuclear  Material 
Safety  and  Safeguards  (NMSS)  in  1997. 
From  September  throu^  December 


1997,  this  NMSS  Y2K  Team  visited  a 
cross-section  of  materials  licensees  and 
fuel  cycle  facilities  and  conducted  Y2K 
interviews.  Each  licensee  or  facility 
visited  by  the  team  indicated  that  it  was 
aware  of  the  Y2K  issue  and  was  in 
various  stages  of  implementing  its  Y2K 
readiness  program. 

On  June  22. 1998.  Uie  NRC  staff 
issued  Generic  Letter  (GL)  98-^3, 
"NMSS  Licensees  and  Certificate 
Holders'  Year  2000  Readiness 
Programs."  requested  major  part  70 
licensees  to  inform  NRC  of  the  status  of 
their  Y2K  readiness  programs.  In  GL  98- 
03.  the  NRC  staff  requested  all  major 
part  70  licensees  to  submit  by 
September  20, 1998.  written  responses 
regarding  their  facility-specific  Y2K 
readiness  program  in  order  to  confirm 
that  they  were  addressing  the  Y2K 
problem  effectively.  All  licensees 
responded  to  GL  98-03  by  stating  that 
they  had  adopted  a  facility-specific  Y2K 
readiness  program,  and  the  scope  of  the 
program  included  identifying  and. 
where  appropriate,  remediating 
embedded  systems,  and  provided  for 
risk  management  and  the  development 
of  contingency  plans.  GL  98-03  also 
requested  a  written  response,  no  later  - 
than  December  31. 1998,  which 
confirmed  that  these  facilities  were  Y2K 
ready  or  provided  a  status  report  of 
work  remaining  to  be  done  to  become 
Y2K  ready,  including  completion 
schedules.  All  licensees  provided  a 
second  response  to  GL  98-03.  which 
provided  reports  of  work  to  be  done, 
including  completion  schedules. 
Fiuthermore.  following  the  second 
response,  NRC  requested  a  third  written 
response,  no  later  than  July  1. 1999, 
which  would  confirm  that  these 
facilities  were  Y2K  ready  or  would 
provide  an  updated  status  report. 

Between  September  1997  and  October 
-1998.  the  major  fuel  cycle  facilities  were 
also  asked  Y2K  questions  during  other 
inspections.  On  the  basis  of  these  Y2K 
inspections,  the  licensees  were  aware  of 
the  Y2K  problem  and  were  adequately 
addressing  Y2K  issues.  There  have  been 
no  identified  risk-significant  Y2K 
concerns  for  major  part  70  licensees. 

NIRS  presents  no  information  or 
argmnent  why  these  above-mentioned 
actions  by  the  licensees  and  NRC  are  not 
sufficient  to  address  Y2K  problems  and 
provide  reasonable  assurance  of 
adequate  protection  during  the 
transition  from  1999  to  2000. 

EDG  Reliability  and  Fuel  Supply 

The  requirements  proposed  in  the 
NIRS  petition  would  require  that:  (1)  All 
EDGs  that  provide  backup  power  be 
operational  and  (2)  licensees  have  a  60- 
day  supply  of  fuel  for  EDGs  or  the 


facility  would  be  shut  down.  The 
petitioner  indicated  these  requirements 
are  necessary  to  protect  public  health 
and  safety.  However,  there  are  no  part 
70  licensees  required  to  have  EDGs  in 
order  to  provide  backup  power  to 
protect  pubUc  health  and  safety,  hi  the 
event  of  the  loss  of  electric  power  in 
part  70  facilities,  processing  stops  and 
there  is  no  need  for  electricpower  to 
maintain  a  safe  condition.  There  are 
some  part  70  licensees  who  have 
independent  power  sources  in  order  to 
meet  physical  protection  (PP) 
requirements.  These  licensees  are  also 
required  to  have  contingency  plans  for 
PP  (e.g.,  augmented  guard  force)  in  the 
event  of  loss  of  independent  power. 
Based  on  the  above  discussion,  the  60- 
day  fuel  supply  requirement  is  also  not 
needed  for  part  70  licensees  to  provide 
reasonable  assurance  of  adequate 
protection  to  public  health  and  safiety. 

The  petitioner  does  not  provide 
sufficient  technical  information  to 
demonstrate  that  part  70  licensees  must 
shut  down  if  they  do  not  have  EDGs 
providing  backup  power  or  must  have  a 
60-day  fuel  supply  for  EDGs. 

Additional  Alternate  Means  of  Backup 
Power 

NIRS  asserted  that  NRC  must  require 
Ucensees  to  provide  alternate  means  of 
backup  power  (e.g.,  solar  power  panels, 
wind  tiu"bines.  hydroelectric  power, 
biomass  power).  As  stated  above,  it  is 
not  necessary  for  part  70  licensees  to 
have  backup  power  in  order  to 
shutdown  to  a  safe  condition.  Also,  part 
70  licensees  who  are  required  to  have 
independent  power  sources  to  meet  PP 
requirements  have  contingency  plans  to 
meet  the  loss  of  the  back-up  power. 
Further,  the  petitioner  does  not  provide 
sufficient  tedmical  information  to 
demonstrate  that  these  alternative  back- 
up power  sources  are  needed  to  to 
provide  reasonable  assimuice  of 
adequate  protection  to  public  health  and 
safety. 

Back-up  Power  Supply  for  Spent  Fuel 
Pool  Cooling  System 

The  proposed  rule  in  the  NIRS 
petition  requests  NRC  to  require  that  all 
licensees  immediately  classify 
irradiated  fuel  pools  as  Class  1-E.  and 
provide  si^cient  back-up  power  to 
provide  cooling  to  these  pools.  Because 
Class  1-E  is  an  electric  system 
dassification.  the  NRC  staff  assumes 
that  the  petitioner  intends  the  rule  to 
apply  to  the  back-up  power  supply  for 
spent  fuel  pool  cooling  systems. 
Although  some  part  70  licensees  have 
irradiated  fuel  at  their  facilities,  these 
facilities  do  not  store  large  quantities  of 
irradiated  fuel.  The  irracfiated  fuel  is 
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used  for  research  and  development  or 
educational  purposes.  If  the  irradiated 
fuel  is  stored  in  a  pool,  the  heat 
generated  firom  the  fuel  would  be 
iiiin<in«l  and  would  not  require  a  pool 
cooling  system. 

Tlie  petitifmer  provides  no  technical 
justification  to  support  the  proposal  that 
soaA  fiiel  pools  be  immediately 
classified  as  Class  1-E.  The  regulatory 
action  requested  by  MRS  is  not  required 
for  part  70  Ucensees. 

CeachisioB 

Fvjfrtng  NRC  requirements,  licensee 
commitments,  and  licensee  activities 
and  programs  are  sufficient  to  cope  with 
losses  at  power,  including  those  losses 
of  offrite  power  that  could  be  caused  by 
Y2K  pnwlnns.  NIRS  has  not  presented 
any  inlramation  either  that  existing 
rsquinments  and  licensee  commitments 
are  inadequate  to  address  losses  of 
powrer  due  to  Y2K  problems,  such  that 
the  raquirements  proposed  in  NIRS' 
petiticui  are  necessary  to  provide 
reasonable  assurance  of  adequate 
piotectiao  to  puUic  health  and  safety. 
Accordingly,  the  Cmnmission  denies  the 
petition. 

Deled  et  Rockville,  Maryland,  this  17th  day 
of  August.  1999. 
For  the  Nuclear  Regulatory  Gmunission. 


Acting  Seentary  of  the  Commission. 

(FR  Doc.  99-21752  Hied  »-20-99: 8:45  am] 
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10CFRPMrt72 
RM31ffr-AQ37 

LM  of  Approvtd  Spent  FiMl  Storag* 
CmIis:  PIAC-MPO  AddNfcMi 

AQBICV:  Nuclear  Regulatory 

Commissim. 

ACnON:  Proposed  rule. 


r:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  add  the  NAC 
Intematifxial  Multi-Purpose  Canister 
(NAC4kifPC)  cask  system  to  the  List  of 
approved  spent  foel  storage  casks.  This 
amendment  will  allow  the  holders  of 
power  reactor  operating  licenses  to  store 
spent  fuel  in  the  NAC-MPC  cask  system 
under  a  general  license. 
DATES:  The  comment  period  expires 
November  8, 1999.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 


ADDRESSES:  Comments  may  be  sent  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff.  Hand  deliver 
comments  to  11555  Rockville  Pike, 
Rockville,  MD,  between  7:30  a.m.  and 
4:15  pjn.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  (http://ruleforum.llnl.gov).  This 
site  provides  the  availability  to  upload 
comments  as  files  (any  format)  if  your 
web  browser  supports  that  fonction.  For 
infonnaticm  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher  (301)  415-5905;  e-mail 
CAGQnrcgov. 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received  \^  the  NRC,  may  be  examined 
at  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  These  documents  also 
may  be  viewed  and  downloaded 
electronically  via  the  interactive 
mlemaking  website  established  by  NRC 
for  this  rulemaking. 

FOR  FUflTTHER  ilFORMATION  CONTACT:  Stan 
TureL  telephone  (301)  415-6234,  e-mail, 
spt#nrc.gov  of  the  Office  of  Nuclear 
Material  Safiety  and  SafBguards,  U.S. 
Nuclear  Regulatray  Commission, 
Washington,  DC  20555-0001. 
8UPPLBI»ITARV  INFORMATION: 

Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended 
(NWPA),  requires,  "for  the  dry  stcwage 
of  spent  nuclear  foel  at  civilian  power 
reactor  sites,  with  the  objective  of 
establishing  one  or  more  technologies 
the  (Nuclear  Regulatory)  Commission 
may,  by  rule,  approve  for  use  at  the  sites 
of  dviUan  nuclear  power  reactors 
without,  to  the  maximum  extent 
practicable,  the  need  for  additional  site- 
specdfic  approvals  by  the  Commission." 
Section  133  of  the  NWPA  states,  in  part, 
"(t)he  Commission  shall,  by  rule, 
establish  procedures  for  the  licensing  of 
any  technology  approved  by  the 
Conunission  under  section  218(a)  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the 
Commission  approved  dry  storage  of 
spent  nuclear  foel  in  NRC-approved 
casks  under  a  general  license, 
publishing  on  July  18, 1990,  a  final  rule 
in  10  CFR  part  72  entitled,  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181). 
This  rule  also  established  a  new  subpart 
L  within  10  CFR  part  72  entitled 
"Approval  of  Spent  Fuel  Storage 
Casks,"  contaiidng  procedures  and 


criteria  for  obtaining  NRC  approval  of 
dry  storage  cask  designs. 

Discussion 

This  proposed  rule  would  add  the 
NAC  International  Multi-Piupose 
Caiustw  ^AC-MPC)  cask  system  to  the 
Ust  of  NRC-approved  casks  for  spent 
fuel  storage  in  10  CFR  72.214.  Following 
the  procedures  specified  in  10  CFR 
72.230  of  Subpart  L,  NAC  International 
(NAC)  submitted  an  application  for  NRC 
approval  with  the  Safety  Analysis 
Report  (SAR):  "Safety  Analysis  Report 
for  the  NAC  Multi-Purpose  Canister 
System  (NAC-MPC),  Revision  2."  The 
NRC  evaluated  the  NAC  submittal  and 
issued  a  preliminary  Safety  Evaluation 
Report  (SER)  on  the  NAC  SAR  and 
proposed  Certificate  of  Compliance 
(CoC)  for  the  NAG-MPC  ca^  system  on 
Aij«ust  9, 1999. 

The  NRC  is  proposing  to  approve  the 
NAC-MPC  cad:  system  for  storage  of 
spent  foel  tmder  the  conditions 
specified  in  the  proposed  CoC.  This 
cask  system,  when  used  in  accordance 
with  the  conditions  specified  in  the  CoC 
and  NRC  regulations,  vrilLmeet  the 
requirements  of  10  CFR  part  72;  thus, 
adequate  protecticm  of  the  public  health 
and  safety  would  be  ensured.  This  cask 
system  is  being  proposed  for  listing 
under  10  CFR  72.214,  "List  of  approved 
spent  foel  storage  cades."  to  allow 
holders  of  power  reactor  operating 
licenses  to  store  spent  foel  in  this  cask 
system  under  a  general  license.  The  CoC 
would  terminate  20  years  after  the 
elective  date  of  the  final  rule  listing  this 
cask  in  10  CFR  72.214,  unless  the  cask 
system's  CoC  is  renewed.  The  certificate 
contains  conditions  for  use  which  are 
specific  for  this  cask  system  and 
addresses  issues  such  as  operating 
procediues,  training  exercises,  and 
spent  foel  specification. 

The  proposed  CoC  for  the  NAC-^«fPC 
cask  system  and  the  underlying 
preliininary  SER,  dated  August  9, 1999, 
are  available  for  inspection  and 
comment  at  the  NRC  Public  Dociunent 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC.  Single  copies  of 
the  proposed  CoC  and  preliminary  SER 
may  be  obtained  from  Stan  Turel,  Office 
of  Nticlear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-6234.  email 
sptOnrc.gov. 

Discussion  (rf^Propoaed  Amendments  by 
Section 

Section  72.214  List  of  approved  spent 
fuel  storage  casks.  - 

Certificate  Number  1025  would  be 
added  indicating  that: 
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(l)jThe  title  of  the  SAR  submitted  by« 
NAC  Intemational  is  "Final  Safety 
Analysis  Report  for  the  NAC  Multi- 
Purpcbe  Canister  System  (NAC-MPC 
Syst40"; 

(2)rrhe  certificate  expiration  date 
would  be  20  years  after  final  rule 
effectwe  date;  and 

(3)  [The  model  niunber  affected  is 
NAC 

Findfig  of  No  Significant 
Envihinniental  Impact:  Availability 

Undsr  the  National  Environmental 
Policy  Act  of  1969.  as  amended,  and  the 
NRC  iigulations  in  subpart  A  of  10  CFR 
pMt  Si,  the  NRC  has  determined  that 
this  ru^e.  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
enviroiunent  and.  therefore,  an 
envinUunental  impact  statement  is  not 
requind.  The  rule  is  mainly 
admii^strative  in  natiue.  It  would  not 
have  significant  environmental  impacts. 
The  proposed  rule  would  add  the  NAC- 
MPC  (i$sk  system  to  the  list  of  approved 
spent  KUel  storage  casks  that  power 
reactor  licensees  can  use  to  store  spent 
fiiel  at  reactor  sites  without  additional 
site-sp«cific  approvals  by  the  NRC.  The 
envinkmental  assessment  and  finding 
of  no^Knificant  impact  on  which  this 
deteniination  is  based  are  available  for 
inspedtion  at  the  NRC  Public  Document 
Room,  il20  L  Street  NW.  (Lower  Level). 
Washi^on,  DC.  Single  copies  of  the 
environmental  assessment  and  finding 
of  no^gnificant  impact  are  available 
from  Stan  Turel,  Office  of  Nuclear 
Materipa  Safety  and  Safeguards,  U.S. 
Nucle^  Regulatory  Commission, 
Washiifiton,  DC  20555.  Telephone  (301) 
415-62;  (4,  email  sptQtnrc.gov. 

■t  State  Cranpatibility 

Und^r  the  "Policy  Statement  on 
Adequ^  and  Compatibility  of 
Agreen|ient  State  Programs"  approved  by 
the  Co$imis8ion  on  June  30. 1997.  and 
publisliid  in  the  Federal  Register  on 
September  3. 1997  (62  FR  46517).  this 
rule  is  classified  as  compatibility 
Catego^  "NRC."  Compatibility  is  not 

1  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  ditegory  are  those  that  relate 
directl]Mto  areas  of  regulation  reserved 
to  the  WC  by  the  Atomic  Energy  Act  of 
1954.  as  amended  (AEA)  or  the 
provisi^  of  the  Title  10  of  the  Code  of 
Federal!  tlegulations.  Although  an 
Agreemnnt  State  may  not  adopt  program 
elements  reserved  to  NRC.  it  may  wish 
to  inform  its  licensees  of  certain 
requireatents  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
adminislkative  procedure  laws,  but  does 


not  confer  regulatory  authority  on  the 
State. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0132. 

Public  Protection  Notification 

If  a  means  to  impose  an  information 
collection  does  not  display  a  currenUy 
valid  OMB  control  number,  the  NRC 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  the 
information  collection. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
volimtary  consensus  standards  bodies 
xmless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  proposed 
rule,  the  NRC  would  add  the  NAC-MPC 
cask  system  to  the  list  of  NRC  approved 
casks  for  spent  fuel  storage  in  10  CFR 
72.214.  This  action  does  not  constitute 
the  establishment  of  a  standard  that 
establishes  generally-applicable 
requirements. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1. 1998.  entitled  "Plain  Language 
in  Government  Writing."  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Regulatory  Analysis 

On  July  18. 1990  (55  FR  29181),  tiie 
NRC  issued  an  amendment  to  10  CFR 
part  72  to  provide  for  the  storage  of 
spent  nuclear  fuel  imder  a  general 
license.  Any  nuclear  power  reactor 
licensee  can  use  NRC-certified  casks  to 
store  spent  nuclear  fuel  if  it  notifies  the 
NRC  in  advance,  spent  fiiel  is  stored 
imder  the  conditions  specified  in  the 
cask's  CoC,  and  the  conditions  of  the 
general  license  are  met.  In  that  rule,  foiu- 
spent  foel  storage  casks  were  approved 
for  use  at  reactor  sites  and  were  listed 
in  10  CFR  72.214.  That  rule  envisioned 
that  storage  casks  certified  in  the  futiue 
could  be  added  to  the  listing  in  10  CFR 
72.214  through  rulemaking  procedures. 
Procedures  and  criteria  for  obtaining 


NRC  approval  of  new  spent  fiiel  storage 
cask  designs  were  provided  in  10  CFR 
part  72,  subpart  L.  SubsequenUy, 
additional  casks  have  been  added  to  the 
listing  in  10  CFR  72.214. 

The  alternative  to  this  proposed 
action  is  not  to  certify  these  new  designs 
and  give  a  site-specific  license  to  each 
utility  that  proposes  to  use  the  casks. 
This  would  cost  the  NRC  more  time  and 
money  for  site-specific  reviews.  Using 
site-specific  reviews  would  ignore  the 
procedures  and  criteria  currently  in 
place  for  the  addition  of  new  cask 
designs  and  would  be  in  conflict  with 
the  NWPA  direction  to  the  Commissicm 
to  approve  technologies  for  the  use  of 
spent  fuel  storage  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
extent  practicable,  the  need  for 
additional  site  reviews.  Also,  this 
alternative  is  anticompetitive  because  it 
would  exclude  new  vendors  without 
cause  and  would  arbitrarily  limit  the 
choice  of  cask  designs  available  to 
power  reactor  licensees. 

Approval  of  the  proposed  rule  would 
eliminate  the  above  problems  and  is 
consistent  with  previous  Commission 
actions.  Further,  the  proposed  rule  will 
have  no  adverse  effect  on  public  health 
and  safety. 

The  benefit  of  this  proposed  rule  to 
nuclear  power  reactor  licensees  is  to 
make  available  a  greater  choice  of  spent 
fuel  storage  cask  designs  that  can  be 
used  under  a  general  license.  However, 
the  newer  cask  design  may  have  a 
market  advantage  over  the  existing 
designs  because  power  reactor  licensees 
may  prefer  to  use  the  newer  casks  with 
improved  features.  The  new  cask 
vendors  with  casks  to  be  Usted  in  10 
CFR  72.214  benefit  by  having  to  obtain 
NRC  certificates  only  once  for  a  design 
that  can  then  be  used  by  more  than  one 

Eower  reactor  licensee.  The  NRC  also 
Bnefits  because  it  will  need  to  certify 
a  cask  design  only  once  for  use  by 
multiple  licensees.  Casks  approved 
through  rulemaking  are  to  be  suitable 
for  use  under  a  range  of  environmental 
conditions  sufficiently  broad  to 
encompass  multiple  nuclear  power 
plant  sites  in  the  United  States  without 
the  need  for  further  site-specific 
approval  by  NRC.  Vendors  with  cask 
designs  already  listed  may  be  adversely 
impacted  because  power  reactor 
Ucensees  may  choose  a  newly  listed 
design  over  an  existing  one.  However, 
the  NRC  is  required  by  ita  regulations 
and  the  NWPA  direction  to  certify  and 
list  approved  casks.  This  proposed  rule 
would  have  no  significant  identifiable 
im)>act  or  benefit  on  other  Government 
agencies. 

Based  on  the  above  discussion  of  the 
benefita  and  impacta  of  the  alternatives. 
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the  NRC  concludes  that  the 
requirements  of  the  proposed  rule  are 
conunensurate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  conunon  defense  and 
security.  No  other  available  alternative 
is  believed  to  be  as  satisfectory.  and 
thus,  this  action  is  reconunended. 

Regolatory  Fleadbility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C  605(b)). 
the  NRC  certifies  that  this  rule  will  not, 
if  prontulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  affects  only  the  licensing  and 
operatian  of  nuclear  power  plants, 
independent  spent  fiiel  storage  facilities, 
and  cask  vendors.  The  companies  that 
ovm  these  plants  do  not  fell  within  the 
scope  of  the  definition  of  "smaU 
entities"  set  foolh  in  the  Regulatory 
Flexibility  Act  or  the  SmaU  Business 
Size  Standuds  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  part  121. 

BKkfitAnalyaia 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  proposed 
rule  because  this  amendment  does  not 
invidve  any  provisions  that  would 
impoae  boomts  as  defined  in  the  backfit 
rule.  Therefiore,  a  backfit  analysis  is  not 
required. 

UM  afSdbiacts  In  10  CFR  Part  72 

Criminal  penalties.  Manpower 
training  programs.  Nuclear  materials. 
Occupational  safety  and  health. 
Reporting  and  reccnrdkeeping 
raquirements.  Security  measures.  Spent 
fuel 

For  the  reasons  set  out  in  the 
preamble  and  under  the  auth<»rity  of  the 
Atomic  Enmgy  Act  of  1954.  as  amended: 
the  Energy  Reorganization  Act  of  1974. 
as  amended:  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  72. 

PART72-UCEII8IIIQ 
REQUIREMEHTS  FOR  THE 
MDEPENDENT  STORAQE  OF  8PENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RAOIOACnVE  WASTE 

1.  Hie  authority  citation  for  part  72 
continues  to  read  as  follows: 

AHlhariljr:  Sees.  51. 53, 57. 62, 63. 65, 69, 
81. 161. 182. 183, 184, 186, 187, 189, 68  Stat 
929, 930.  932. 933. 934. 935,  948, 953,  954, 
955.  as  amended,  sec.  234, 83  Stat  444,  as 
amended  (42  U.S.C  2071, 2073,  2077.  2092, 
2093,  2095,  2099.  2111,  2201,  2232,  2233, 
2234,  2236,  2237,  2238,  2282);  sec  274,  Pub. 
L  88-373,  73  Stat  688.  as  amended  (42 
U.S.C  2021);  sec.  201,  as  amended.  202. 206. 


88  Stat  1242,  as  amended.  1244, 1246  (42 
U.S.C  5841.  5842.  5846);  Pub.  L  95-601.  sec. 
10. 92  Stat  2951  as  amended  by  Pub.  L.  lOd- 
48b,  sec.  7902, 10b  Stat  31b3  (42  U.S.C. 
5851);  sec.  102,  Pub.  L  91-190. 83  Stat  853 
(42  U.S.C  4332);  sees.  131, 132, 133, 135. 
137, 141,  Pub.  L  97-425, 96  Stat  2229. 2230. 
2232. 2241.  sec.  148,  Pub.  L.  100-203, 101 
Stat  1330-235  (42  U.S.C  10151, 10152, 
10153, 10155, 10157. 10161, 10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(^  (d).  Pub.  L.  100-203, 101 
Stat  1330-232. 1330-236  (42  U.S.C 
10162(b).  10168(c),(d)).  Section  72.46  also 
issued  under  sec.  189, 68  Stat  955  (42  U.S.C 
2239);  sec.  134,  Pub.  L  97-425. 96  Stat  2230 
(42  U.S.C  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L  100-203, 
101  Stat  1330-235  (42  U.S.C  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2).  2(15), 
2(19).  117(a).  141(h).  Pub.  L  97-«25. 96  Stat 
2202.  2203.  2204,  2222,  2244,  (42  U.S.C 
10101, 10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133, 98  Stat  2230 
(42  U.S.C  10153)  and  sec.  218(a),  96  Stat 
2252  (42  U.S.C  10198). 

2.  In  $  72.214.  Certificate  of 
Compliance  1025  is  added  to  read  as 
follows: 

172^4   LM  of  approved  apant  fuel 


Certificate  Number  1025 

SAR  Submitted  by.  NAC  International 

SAR  Tide:  Pinal  Safety  AnalysU  Report  far 

the  NAC  Multi-Purpose  Canister  System 
(NAC-MPC  System) 
Docket  Numbw:  72-1025 
Certification  Bxpiiation  Date:  (insert  20  years 

after  the  eSsctive  date  of  the  final  rule] 
Model  Number  NAC-^i(FC 


Dated  at  RoeiEville.  Maryland,  this  9di  day 
of  August.  1999. 

For  the  Nuclear  Regulatory  Commission. 
WilliaaaD.Tka*an. 
Executive  Director  for  Operations. 
[PR  Doc.  99-21799  Filed  8-20-99;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart72 
RiN31S0-AQ30 

List  Of  Approv«d  Spent  FiMi  Slorag* 
CmIcs:(TN-68)  Addition 

AOENCY:  Nuclear  Regulatory 

Commission. 

ACTKM:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRQ  is  proposing  to 
amend  its  regulations  to  add  the 
Transnuclear  TN-68  cask  system  to  the 
list  of  approved  spent  fuel  storage  casks. 
This  amendment  will  allow  the  holders 
of  power  reactor  operating  licenses  to 


store  spent  fuel  in  the  Transnuclear  TN- 
66  cask  system  under  a  general  license. 
DATES:  The  comment  period  expires 
November  8. 1999.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Comments  may  be  sent  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commissicm,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff.  Hand  deliver 
comments  to  11555  Rockville  Pike, 
Rockville,  MD,  betwem  7:30  a.m.  and 
4:15  p.m.  on  Federal  wortulays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  (http://ruleforum.llnl.gov).  This 
site  provides  the  availability  to  upload 
comments  as  files  (any  format)  if  your 
web  browsor  supports  that  function.  For 
information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher  (301)  415-5905;  e-mail 
CAGOnrcoov. 

Certain  aocuments  related  to  this 
rulemaking,  including  comments 
received  l^  the  NRC,  may  be  examined 
at  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington.  DC  These  documents  also 
may  be  viewred  and  downloaded 
electronically  via  the  interactive 
rulemaking  website  established  by  NRC 
for  this  rulemaking. 

FOR  RMTNER  MFORMATKM  OONTACT:  Stan 
Turel,  telephone  (301)  415-6234,  e-mail, 
sptOnrc-gov  of  the  Office  of  Nuclear 
Material  Safiaty  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission,  ' 

Washington,  DC  20555-0001. 
StJPPLEMBirARY  MFOfMATMN: 

Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended 
(NWPA),  requires,  "for  the  dry  storage 
of  spent  nuclear  fuel  at  civilian  power 
reactor  sites,  with  the  objective  of 
establishing  one  or  more  technologies 
the  (Nuclear  Regulatory)  Commission 
may.  by  rule,  approve  for  use  at  the  sites 
of  dviUan  nuclear  power  reactore 
without,  to  the  maximum  extent 
practicable,  the  need  for  additional  site- 
specific  approvals  by  the  Commission." 
Section  133  of  the  NWPA  states,  in  part, 
"[t]he  Commission  shall,  by  rule, 
establish  procedures  for  the  licensing  of 
any  technology  approved  by  the 
Commission  under  Section  218(a)  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the 
Commission  approved  dry  storage  of 
spent  nuclear  fuel  in  NRC-approved 
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casks!  under  a  general  license, 
publi^iing  on  July  18, 1990,  a  final  rule 
in  10}tFR  part  72  entitled,  "General 
Licence  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181). 
This  mle  also  established  a  new  Subpart 
L  within  10  CFR  Part  72  entitled 
"Apptoval  of  Spent  Fuel  Storage 
Caduf,r  containing  procedures  and 
criteria  for  obtaining  NRC  approval  of 
dry  st|(^age  cask  designs. 

Discnli^oB 

This  proposed  rule  would  add  the 
Tran^uclear  TN-68  cask  system  to  the 
list  oi^C-approved  casks  for  spent 
fuel  storage  in  10  CFR  72.214.  Following 
the  piicicedures  specified  in  10  CFR 
72.230  of  subpart  L,  Transnuclear,  Inc., 
submitted  an  application  for  NRC 
approval  with  the  Safety  Analysis 
Repoilt  (SAR):  "Final  Safety  Analysis 
Report  for  the  TN-68  Dry  Storage  Cask." 
dated  lanuary  23. 1998.  The  NRC 
evaluated  the  Transnuclear,  Inc., 
submittal  and  issued  a  preliminary 
Safety  fevaluation  Report  (SER)  on  the 
Transmiclear,  Inc.,  SAR  and  proposed 
Certificate  of  Compliance  (CoC)  for  the 
TranstHuclear  TN-68  cask  system  on 
Auguili  9. 1999. 

TTie  NRC  is  proposing  to  approve  the 
Transnuclear  TN-68  cask  system  for 
storage  of  spent  fuel  under  the 
conditions  specified  in  the  proposed 
CoC.  Utis  cask  system,  when  used  in 
accordance  with  the  conditions 
specified  in  the  CoC  and  NRC 

ions,  will  meet  the  requirements 
of  10  CFR  part  72;  thus,  adequate 
protection  of  the  pubUc  health  and 
safety  i»rould  be  ensured.  This  cask 
systeiQ  lis  being  proposed  for  listing 
under  !iO  CFR  72.214,  "Ust  of  approved 
spent  fjiel  storage  casks,"  to  allow 
holdeij^  of  power  reactor  operating 
licenst^  to  store  spent  fiiel  in  this  cask 
systeni  imder  a  general  license.  The  CoC 
would  terminate  20  years  after  the 
effective  date  of  the  final  rule  listing  this 
cask  in  10  CFR  72.214,  unless  the  cask 
systemls  CoC  is  renewed.  The  certificate 
contains  conditions  for  use  which  are 
specific  for  this  cask  system  and 
addresiaes  issues  such  as  operating 
procedi^res,  training  exercises,  and 
spent  hel  specification. 

The  proposed  CoC  for  the 
Transi^iiclear  174-68  cask  system  and 
the  underlying  preliminary  SER.  dated 
Augusi  9, 1999,  are  available  for 
inspection  and  comment  at  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington.  DC. 
Single  cx>pies  of  the  proposed  CoC  and 
prelimltiary  SER  may  be  obtained  fit>m 
Stan  Turel,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 


DC  20555.  telephone  (301)  415-6234. 
email  spt@nrc.gov. 

DiscuBsion  of  Proposed  Amendments  by 
Section 

Section  72.214  Ust  of  approved  spent 
fuel  storage  casks. 

Certificate  Number  1027  vtrould  be 
added  indicating  that: 

<1)  The  title  ofthe  SAR  submitted  by 
Transnuclear.  Inc..  is  "Final  Safety 
Analysis  Report  for  the  TN-68  Dry 
Stors^Cask"; 

(2)  The  certificate  expiration  date 
would  be  20  years  after  final  rule 
effective  date;  and 

(3)  The  model  munber  affected  is  TN- 
68. 

Finding  of  No  Significant 
Environmental  Impact:  AvaUability 

Under  the  National  Environmental 
PoUcy  Act  of  1969,  as  amended,  and  the 
NRC  regulations  in  subpart  A  of  10  CFR 
part  51,  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required-  The  rule  is  mainly 
administrative  in  nature.  It  would  not 
have  significant  environmental  impacts. 
The  proposed  rule  would  add  the 
Transnuclear  TN-68  cask  system  to  the 
list  of  approved  spent  fuel  storage  casks 
that  power  reactor  Ucensees  can  use  to 
store  spent  fuel  at  reactor  sites  without 
additional  site-specific  approvals  by  the 
NRC.  The  environmental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Dociunent  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  environmental  . 
assessment  and  finding  of  no  significant 
impact  are  available  from  Stan  Turel. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  (301)  415-6234,  email 
spt€^ux:.gov. 

Agreement  State  Compatibility 

Under  the  "PoUcy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  Jime  30, 1997,  and 
published  in  the  Federal  Register  on 
September  3. 1997  (62  FR  46517),  this 
rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA),  or  the 
provisions  ofthe  Title  10  of  the  Code  of 


Federal  Regulations.  Although  an 
Agieement  State  may  not  adopt  program 
elements  reserved  to  NRC.  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procediu^  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  niunl^r  3150-0132. 

Public  Protection  Notification 

If  a  means  to  impose  an  information 
collection  does  not  display  a  currently 
valid  OMB  control  niunber,  the  NRC 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  the 
information  collection. 

Volnntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
volimtary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  appficable  law  or 
otherwise  impractical.  In  this  proposed 
rule,  the  NRC  would  add  the 
Transnuclear  TN-68  cask  system  to  the 
list  of  NRC  approved  casks  for  spent 
fuel  storage  in  10  CFR  72.214.  This 
action  does  not  constitute  the 
estabUshment  of  a  standard  that 
estabUshes  generally-appUcable 
requirements. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1, 1998,  entitled  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
ofthe  language  used.  Comments  should 
be  sent  to  the  address  Usted  under  the 
heading  ADDRESSES  above. 

Regulatory  Analysis 

On  July  18. 1990  (55  FR  29181),  the 
NRC  issued  an  amendment  to  10  CFR 
part  72  to  provide  for  the  storage  of 
spent  nuclear  fiiel  imder  a  general 
license.  Any  nuclear  power  reactor 
Ucensee  can  use  NRC-certified  casks  to 
store  spent  nuclear  fuel  if  it  notifies  the 
NRC  in  advance,  spent  fuel  is  stored 
under  the  conditions  specified  in  the 
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cask's  CoC,  and  the  conditions  of  the 
general  license  are  met.  In  that  rule,  four 
spent  fuel  storage  casks  were  approved 
for  use  at  reactor  sites  and  were  listed 
in  10  CFR  72.214.  That  rule  envisioned 
that  storage  casks  certified  in  the  future 
could  be  added  to  the  listing  in  10  CFR 
72.214  through  rulemaking  procedures. 
Procedures  and  criteria  for  obtaining 
NRC  approval  of  new  spent  fuel  storage 
cask  designs  were  provided  in  10  CFR 
part  72,  subpart  L.  Subsequently, 
addltimial  casks  have  been  added  to  the 
listing  in  10  CFR  72.214. 

The  alternative  to  this  proposed 
action  is  not  to  certiiy  these  new  designs 
and  give  a  site-specific  license  to  each 
utility  that  proposes  to  use  the  casks. 
This  would  cost  the  NRC  more  time  and 
money  for  site-specific  reviews.  Using 
site-specific  reviews  would  ignrae  the 
procedures  and  criteria  currently  in 
place  for  the  addition  of  new  cask 
designs  and  would  be  in  conflict  with 
the  NWPA  direction  to  the  Commission 
to  approve  technologies  for  the  use  of 
spent  fuel  storage  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
extent  practicable,  the  need  for 
additicmal  site  reviews.  Also,  this 
ahemative  is  anticompetitive  because  it 
would  exclude  new  vendors  without 
cause  and  would  arbitrarily  limit  the 
choice  of  cask  designs  available  to 
power  reactor  licensees. 

Approval  of  the  proposed  rule  would 
elindnate  the  above  problems  and  is 
consistent  with  previous  Commission 
acdrais.  Further,  the  proposed  rule  will 
have  no  adverse  effsct  on  public  health 
and  safety. 

The  bmefit  of  this  proposed  rule  to 
nuclear  power  reactor  licensees  is  to 
make  available  a  greater  choice  of  spent 
fuel  storage  cask  designs  that  can  be 
used  under  a  general  ucense.  However, 
the  newer  cask  design  may  have  a 
market  advantage  over  the  existing 
designs  because  power  reactor  licensees 
may  prefiar  to  use  the  newer  casks  Mdth 
improved  features.  The  new  cask 
vendors  with  casks  to  be  listed  in  10 
CFR  72.214  benefit  by  having  to  obtain 
NRC  certificates  only  once  for  a  design 
that  can  then  be  used  by  more  than  one 
powrar  reactor  licraisee.  The  NRC  also 
benefits  because  it  will  need  to  certify 
a  cask  design  only  once  for  use  by 
multiple  licensees.  Casks  approved 
through  rulemaking  are  to  be  suitable 
for  use  under  a  range  of  envinmmental 
conditims  sufficiently  broad  to 
encompass  midtiple  nuclear  power 
plant  sites  in  the  United  States  without 
the  need  for  further  site-specific 
approval  by  NRC  Vendors  with  cask 
dMigns  already  listed  may  be  adversely 
impacted  because  power  reactor 
licensees  may  choose  a  newly  listed 


design  over  an  existing  one.  However, 
the  NRC  is  required  by  its  regulations 
and  the  NWPA  direction  to  certify  and 
list  approved  casks.  This  proposed  rule 
would  have  no  significant  identifiable 
impact  or  benefit  on  other  Government 
agencies. 

Based  on  the  above  discussion  of  the 
benefits  and  impacts  of  the  alternatives, 
the  NRC  concludes  that  the 
requirements  of  the  proposed  rule  are 
commensurate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  common  defense  and 
security.  No  other  available  alternative 
is  believed  to  be  as  satisfectory,  and 
thus,  this  action  is  recommended. 

Regulatory  Flexibility  Certificati<Hi 

In  accordance  with  the  Regulatory 
FlexibiUty  Act  of  1980  (5  U.S.C.  605(b)), 
the  NRC  certifies  that  this  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  afiiacts  only  the  licensing  and 
operation  of  nuclear  power  plants, 
independent  spent  fuel  storage  fedlities, 
and  cask  vendors.  The  companies  that 
own  these  plants  do  not  fell  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  proposed 
rule  because  this  amendment  does  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  the  backfit 
rule.  Therefore,  a  backfit  analysis  is  not 
required. 

List  of  Sul^ects  InlO  CFR  Part  72 

Criminal  penalties,  Man{>ower 
training  programs.  Nuclear  materials. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended: 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  and  5  U.S.C  553:  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  72. 


PART72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51, 53,  57, 62, 63, 65, 69, 
81, 161, 182, 183, 184, 186, 187, 189, 68  Stat 
929,  930,  932,  933, 934,  935,  948.  953,  954, 
955,  as  amended,  sec.  234, 83  Stat  444,  as 
amended  (42  U.S.C.  2071,  2073.  2077,  2092, 
2093,  2095,  2099,  2111,  2201,  2232,  2233, 
2234, 2236, 2237,  2238, 2282);  sec  274,  Pub. 
L  86-373,  73  Stat  688,  as  amended  (42 
U.S.C  2021);  sec.  201,  as  amended,  202, 206, 
88  Stat  1242,  as  amended,  1244, 1246  (42 
U.S.Q  5841, 5842,  5846):  Pub.  L  95-601,  sec. 
10, 92  Stat  2951  as  amended  by  Pub.  L 
lOd— 48b,  sec.  7902. 10b  Stat  31b3  (42 
U.S.C  5851);  sec.  102,  Pub.  L.  91-190. 83 
Stat  853  (42  U.S.C  4332);  sees.  131, 132, 
133, 135. 137, 141,  Pub.  L  97-425, 96  Stat 
2229, 2230,  2232, 2241,  see  148,  Pub.  L 
100-203. 101  Stat  1330-235(42  U.S.C 
10151, 10152, 10153, 10155, 10157, 10161, 
10168). 

Section  72.44(g)  also  issued  imder  sees. 
142(b)  and  148(c),  (d).  Pub.  L  100-203, 101 
Stat  1330-232, 1330-236  (42  U.S.C. 
10162(b),  10168(c),(d)).  Section  72.46  also 
issued  under  sec.  189, 68  Stat  955  (42  U.S.C 
2239);  sec.  134,  Pub.  L.  97-425, 96  Stat  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L  100-203, 
101  Stat  1330-235  (42  U.S.C  10165(g)). 
Subpart )  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(8),  141(h),  Pub.  L  97-425, 96  Stat 
2202,  2203,  2204,  2222,  2244,  (42  U.S.C. 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec  133, 98  Stat  2230 
(42  U.S.C  10153)  and  sec  218(a),  96  Stat 
2252  (42  U.S.C  10198). 

2.  In  §  72.214,  Certificate  of 
Compliance  1027  is  added  to  read  as 
follows: 

172.214   LMof^vprovadapantfual 


Certificate  Number  1027 

SAR  Submitted  by:  Transnuclear,  Inc. 

SAR  Title:  Final  Safety  Analysis  Report  for 

the  TN-68  Dry  Storage  Cask 
Docket  Number  72-1027 
Certification  Expiration  Date:  (insert  20  years 

after  the  efibctive  date  of  the  final  rule] 

Model  Number.  TN-68 


Dated  at  Rockville,  Maryland,  this  9th  day 
of  August  1999. 

For  the  Nuclear  R^ulatory  Ccnnmission. 
WlliaaD.Ttaf«s, 
Executive  IXncUxfor  Opemtkms. 
(FR  Doc  99-21798  Filed  8-20-99;  8^15  am] 
BBiJNa  CODE  TlSO-ei-» 
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NUCL^  REGULATORY 
COMIIltiSSION 

10CF^P8rt72 
mN31^4-AQ18 

List  o^  Approved  Spent  Fuel  Stoiage 
Casksi  0^1-32)  Addition 

AQSicyi  Nuclear  Regulatory 
Commilsion. 

•posed  rule. 


W: 


t:  The  Nuclear  Regiilatoiy 
Comm^^ion  (NRC)  is  proposing  to 
amend  its  regulations  to  add  the 
Transnuclear  TN-32  cask  system  to  the 
list  of  approved  spent  fiiel  storage  casks. 
This  aiijendment  will  allow  the  holders 
of  pow^  reactor  operating  licenses  to 
store  Sj^t  fuel  in  the  Transnuclear  TN- 
32  cask  kystem  under  a  general  license. 
DATES:  rpie  comment  period  expires 
November  8, 1999.  Comments  received 
after  thii  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  NRC  is  able 
to  assuti  consideration  only  for 
comments  received  on  or  before  this 
date. 


I:  Comments  may  be  sent  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commiis$ion,  Washington.  DC  20555- 
0001 .  Albi:  Rulemakings  and 
Adjudicetions  Staff.  Hand  deliver 
comments  to  11555  Rockville  Pike, 
Rockvi|l^.  MD,  between  7:30  am  and 
4:15  p.m.  on  Federal  workdays. 

You  iQay  also  provide  comments  via 
the  NRitts  interactive  rulemaking 
web8itejIhttp://ruleforum.llnl).  This  site 
providejEJ  the  availability  to  upload 
comments  as  files  (any  format)  if  your 
web  brc^irser  supports  that  function.  For 
informaltion  about  the  interactive 
rulemalilng  site,  contact  Ms.  Carol 
Gellagh^  (301)  415-5905;  e-mail 
CAG€tnrC.gov. 

Certam  documents  related  to  this 
rulemaldpg.  including  comments 
received  by  the  NRC.  may  be  examined 
at  the  hniC  Public  Document  Room, 
2120  L  $beet  NW.  (Lower  Level), 
Washinnon,  DC.  These  docimients  also 
may  be  viewed  and  downloaded 
electronically  via  the  interactive 
rulemakiiig  website  established  by  NRC 
for  this  tilemalfdng. 

FOR  FURTMER  MPORMATION  CONTACT:  Stan 
Turel,  teii0phone  (301)  415-6234.  e-mail, 
sptOmciaov  of  the  Office  of  Nuclear 
MaterialfSafiBty  and  SaC^uards,  U.S. 
Nuclear  li^egulatory  Commission. 
WashingltDn.  DC  20555-0001. 
SUPPtXM^ARY  MFOmiATION: 

Backgrotaid 


Secti(» 


Policy  Ac  I  of  1982,  as  amended 


218(a)  of  the  Nuclear  Waste 


(NWPA),  requires,  "for  the  dry  storage 
of  spent  nuclear  fuel  at  civilian  power 
reactor  sites,  with  the  objective  of 
establishing  one  or  more  technologies 
the  {Nuclear  Regulatory]  Commission 
may.  by  rule,  approve  for  use  at  the  sites 
of  civilian  nuclear  power  reactors 
without,  to  the  maximum  extent 
practicable,  the  need  for  additional  site- 
specific  approvals  by  the  Commission." 
Section  133  of  the  NWPA  states,  in  part, 
"(tjhe  Commission  shall,  by  rule, 
establish  procedures  for  the  licensing  of 
any  technology  approved  by  the 
Commission  under  Section  218(a)  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the 
Commission  approved  dry  storage  of 
spent  nuclear  futil  in  NRC-approved 
casks  under  a  general  license, 
publishing  on  July  18. 1990.  a  final  rule 
in  10  CFR  Part  72  entiUed.  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181). 
This  rule  also  established  a  new  Subpart 
L  within  10  CFR  Part  72  entitled 
"Approval  of  Spent  Fuel  Storage 
Caskis,"  containing  procedures  and 
criteria  for  obtaining  NRC  approval  of 
dry  storage  cask  designs. 

Kflcnasion 

This  proposed  rule  would  add  the 
Transnuclear  TN-32  cask  system  to  the 
list  of  NRC-approved  casks  for  spent 
fuel  storage  in  10  CFR  72.214.  Following 
the  procedures  specified  in  10  CFR 
72.230  of  Subpart  L.  Transnuclear.  Inc.. 
submitted  an  application  for  NRC 
approval  with  their  Safety  Analysis 
Report  (SAR):  "TN-32  Ehy  Storage  Cask 
Topical  Safiaty  Analysis  Report  (TSAR). 
Revision  10,"  dated  May  8, 1998.  The 
NRC  evaluated  the  Transnuclear.  Inc., 
submittal  and  issued  a  preliminary 
Safety  Evaluation  Report  (SER)  on  the 
Transnuclear.  Inc..  SAR  and  a  proposed 
Certificate  of  Compliance  (CoC)  for  the 
Transnuclear  TN-32  cask  system  on 
AiJunist  9. 1999. 

Tne  NRC  is  proposing  to  approve  the 
Transnuclear  TN-32  cask  system  for 
storage  of  spent  fuel  under  the 
conditions  specified  in  the  proposed 
CoC.  This  cask  system,  when  used  in 
accordance  with  the  conditions 
specified  in  the  CoC  and  NRC 
regulations,  will  meet  the  requirements 
of  10  CFR  Part  72;  thus,  adequate 
protection  of  the  public  health  and 
safety  would  be  ensured.  This  cask 
system  is  being  proposed  for  listing 
under  10  CFR  72.214,  "List  of  appioved 
spent  fuel  storage  cades."  to  allow 
holders  of  power  reactor  operating 
licenses  to  store  spent  fuel  in  this  cask 
system  under  a  general  license.  The  CoC 
would  terminate  20  years  after  the 


effective  date  of  the  final  rule  listing  this 
cask  in  10  CFR  72.214.  unless  the  cask 
system's  CoC  is  renewed.  TTie  certificate 
contains  conditions  for  use  which  are 
specific  for  this  cask  system  and 
addresses  issues  such  as  operating 
procedures,  training  exercises,  and 
spent  fuel  specification. 

The  proposed  CoC  for  the 
Transnuclear  TN-32  cask  system  and 
the  underlying  preliminary  SER.  dated 
August  9. 1999,  are  available  for 
inspection  and  comment  at  the  NRC 
Public  Doounent  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  proposed  CoC  and 
preliminary  SER  may  be  obtained  &t>m 
Stan  Turel,  Office  of  Nuclear  Material 
Safety  and  Safsguards.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6234.  e- 
mail  sptOnrc.gov. 

Discnasion  of  Propoeed  Amendments  by 
Section 

§  72^1 4    List  of  Approved  Spent  Fuel 
Storage  Casks 

Certificate  Number  1021  would  be 
added  indicating  that: 

(1)  The  titleof  the  SAR  submitted  by 
Transnuclear.  Inc.,  is  "Final  Safisty 
Analysis  Report  for  the  TN-32  Dry 
Storage  Cask"; 

(2)  The  certificate  expiration  date 
would  be  20  years  after  final  rule 
efibctive  date:  and 

(3)  The  model  numbers  affected  are 
TN-32,  TN-32A.  and  TN-32B. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
NRC  regulations  in  Subpart  A  of  10  CFR 
Part  51.  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  humail 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  is  mainly 
administrative  in  nature.  It  would  not 
have  significant  environmental  impacts. 
The  proposed  rule  would  add  the 
Transnuclear  TN-32  cask  system  to  the 
list  of  approved  spent  fuel  storage  casks 
that  power  reactm*  licensees  can  use  to 
store  spent  fuel  at  reactor  sites  without 
additional  site-spedfic  approvals  by  the 
NRC  The  environmental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC 
Single  copies  of  the  environmental 
assessment  and  finrfing  of  no  significant 
impact  are  available  bom  Stan  Turel, 
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Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephmie  (301)  415-6234,  email 
sptOnrcgov. 

Agraement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adeqiucy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30, 1997,  and 
published  in  the  Federal  Kegisler  on 
September  3, 1997  (62  FR  46517),  this 
rub  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
requ^  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  die  Atomic  Energy  Act  of 
1954,  as  amended  (AEA)  or  the 
provisions  of  the  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procediue  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

Paperwork  Redaction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwori^  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.).  Existing 

nents  were  approved  by  the 

ice  of  Management  and  Budget, 
approval  numlMr  3150-0132. 

PnUic  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  vaUd  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Vohmtaiy  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  proposed 
rule,  the  NRC  would  add  the 
Transnuclear  TN-32  cask  system  to  the 
list  of  NRC  approved  casks  for  n>ent 
fuel  storage  in  10  CFR  72.214.  This 
action  does  not  constitute  the 
establishment  of  a  standard  that 
establishes  generally-applicable 
requirements. 


Plain  Language 

The  Presidential  Memorandum  dated 
June  1, 1998,  oititled  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Government's  writiiog  be  in  plain 
language.  The  NRC  requests  comments 
on  this  propcMBod  rule  specifically  writh 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Regulatory  Analysis 

On  July  18, 1990  (55  FR  29181),  the 
NRC  issued  an  amendment  to  10  CFR 
Part  72  to  provide  for  the  storage  of 
spent  nuclear  fiiel  under  a  general 
license.  Any  nuclear  power  reactor 
licensee  can  use  NRC-certified  casks  to 
store  spent  nuclear  fiiel  if  it  notifies  the 
NRC  in  advance,  spent  fuel  is  stored 
under  the  conditions  specified  in  the 
ca^'s  CoC,  and  the  conditions  of  the 
general  license  are  met.  In  that  rule,  four 
spent  fiiel  storage  casks  were  approved 
for  use  at  reactor  sites  and  were  listed 
in  10  CFR  72.214.  That  rule  envisioned 
that  storage  casks  certified  in  the  future 
could  be  added  to  the  listing  in  10  CFR 
72.214  through  rulemaking  procedures. 
Procedures  and  criteria  for  obtaining 
NRC  approval  of  new  spent  fuel  storage 
cask  designs  were  provided  in  10  CFR 
Part  72.  Subpart  L.  Subsequently, 
additional  casks  have  been  added  to  the 
listing  in  10  CFR  72.214. 

The  alternative  to  this  proposed 
action  is  not  to  certify  these  new  designs 
and  give  a  site-specific  license  to  each 
utility  that  proposes  to  use  the  casks. 
This  would  cost  the  NRC  more  time  and 
money  for  site-specific  reviews.  Using 
site-specific  reviews  would  ignore  the 
procedures  and  criteria  currentiy  in 
place  for  the  addition  of  new  cask 
designs  and  would  be  in  conflict  Mrith 
the  NWPA  direction  to  the  Commission 
to  approve  technologies  for  the  use  of 
spent  fuel  storage  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
extent  practicable,  the  need  for 
additional  site  reviews.  Also,  this 
alternative  is  anticompetitive  because  it 
would  exclude  new  vendors  without 
cause  and  would  arbitrarily  limit  the 
choice  of  cask  designs  available  to 
power  reactor  licensees. 

Approval  of  the  proposed  rule  would 
eliminate  the  above  problems  and  is 
consistent  with  previous  Commission 
actions.  Further,  the  proposed  rule  will 
have  no  adverse  effect  on  public  health 
andsafsty. 

Tlie  boaefit  of  this  proposed  rule  to 
nuclear  power  reactor  licensees  is  to 
make  available  a  greater  choice  of  spent 
fuel  storage  cask  designs  that  can  be  ^ 
used  under  a  general  license.  However, 


the  newer  cask  design  may  have  a 
market  advantage  over  the  existing 
designs  because  power  reactor  licensees 
may  prefsr  to  use  the  newer  casks  with 
improved  fsatures.  The  new  cask 
vendors  with  casks  to  be  listed  in  10 
CFR  72.214  benefit  by  having  to  obtain 
NRC  certificates  only  once  for  a  design 
that  can  then  be  used  by  more  than  one 

Eower  reactor  licensee.  The  NRC  also 
anefits  because  it  will  need  to  certify 
a  cask  design  only  once  for  use  by 
multiple  licensees.  Casks  approved 
through  rulemaking  are  to  be  suitable 
for  use  under  a  range  of  environmental 
conditicms  sufficiently  broad  to 
encompass  multiple  nuclear  power 
plant  sites  in  the  United  States  without 
the  need  for  further  site-specific 
approval  by  NRC.  Vendors  with  cask 
designs  already  listed  may  be  adversely 
impacted  because  power  reactor 
licensees  may  choose  a  newly  listed 
design  over  an  existing  one.  However, 
the  NRC  is  required  "by  its  regulations 
and  the  NWPA  direction  to  certify  and 
list  approved  casks.  This  pro{>osed  rule 
would  have  no  significant  identifiable 
impact  or  benefit  on  other  Government 
agencies. 

Based  on  the  above  discussion  of  the 
benefits  and  impacts  of  the  alternatives, 
the  NRC  concludes  that  the 
requirements  of  the  proposed  rule  are 
commensurate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  common  defense  and 
security.  No  other  available  alternative 
is  believed  to  be  as  satisfectory.  and 
thus,  this  action  is  recommended. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  NRC  certifies  that  this  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This  proposed 
rule  afiects  only  the  licensing  and 
operation  of  nuclear  power  plants, 
independent  spent  fuel  storage  facilities, 
and  cask  vendors.  The  companies  that 
own  these  plants  do  not  fell  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administiation  at  13  CFR  Part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  proposed 
rule  because  this  amendment  does  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  the  backfit 
rule.  Tlierefore,  h  backfit  analysis  is  not 
required. 
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List  of  ^jects  In  10  CFR  Part  72 

Crin4^  penalties,  Manpower 
training  programs.  Nuclear  materials, 
Occupationfld  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel.    J 

For  th  9  reasons  set  out  in  the 
preamlw )  and  under  the  authority  of  the 
AtomidEneigy  Act  of  1954,  as  amended; 
the  Eneigy  Reorganization  Act  of  1974, 
as  amei^ded;  and  5  U.S.C.  553;  the  NRC 
is  propming  to  adopt  the  following 
amendments  to  10  CFR  Part  72. 

JCENSINQ 
EMENTS  FOR  THE 
IDENT  STORAGE  OF  SPENT 
1  FUEL  AND  HIGH-LEVEL 
1VE  WASTE 

1.  Th^  authority  citation  for  Part  72 
continuids  to  read  as  follows: 

AntiMMty:  Sees.  51,  53,  57, 62, 63, 65, 69. 
81. 161,  !l82. 183, 184, 186, 187, 189, 68  Stat. 
929.  930^  932,  933,  934,  935,  948,  953,  954, 
955,  as  ateended,  sec.  234,  83  Stat  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2006,  2099,  2111,  2201,  2232,  2233, 
2234,  2236.  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat  688,  as  amended  (42 
U.S.C  2021);  sec.  201,  as  amended,  202,  206, 
88  Stat  1242,  as  amended,  1244, 1246  (42 
U.S.C  5941,  5842,  5846);  Pub.  L.  95-601,  sec. 
10,  92  Stat  2951  as  amended  by  Pub.  L  lOd- 
48b,  sec.  7902, 10b  Stat  31b3  (42  U.S.C 
5851);  sea  102,  Pub.  L  91-190, 83  Stat  853 
(42  U.S.C  4332);  sees.  131, 132, 133, 135, 
137, 141,  Pub.  L  97-425,  96  Stat  2229,  2230, 
2232,  2241,  sec.  148.  Pub.  L.  100-203. 101 
Stat  133P-235  (42  U.S.C  10151. 10152, 
10153, 1M55, 10157, 10161, 10168). 

Section' 72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203. 101 
Stat  1330-232, 1330-236  (42  U.S.C 
10162(b),  10168(c),  (d)).  Section  72.46  also 
issued  under  sec.  189, 68  Stat.  955  (42  U.S.C 
2239);  sec  134,  Pub.  L.  97-425,  96  Stat  2230 
(42  U.S.C  10154).  Section  72.96(d)  also 
issued  uader  sec.  145(g),  Pub.  L  100-203, 
101  Stat  1330-235  (42  U.S.C  10165(g)). 
Subpart  ]  also  issued  under  sees.  2(2),  2(15), 
2(19).  lirla).  141(h),  Pub.  L.  97-425,  96  Stat 
2202,  2203.  2204,  2222.  2244,  (42  U.S.C 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat  2230 
(42  U.S.G.^10153)  and  sec  218(a).  96  Stat 
2252  (42  U.S.C  10198). 

2.  In  S  72.214,  Certificate  of 
ComplitJAce  1021  is  added  to  read  as 
follows:)  I 

f  72.214  I  List  of  ipprovsd  apwit  fuel 

>^4«la. 


Certifldate  Number:  1021. 

SAR  Submitted  by:  Transnuclear,  Inc. 

SAR  title:  Final  Safety  Analysis 
Report  f^  the  TN-32  Diy  Storage  Cask. 

DockeltlNumber  72-1021. 

Certifiioation  Expiration  Date:  [insert 
20  years  after  the  effective  date  of  the 


final  rule]  Model  Numbers:  TN-32,  TN- 
32A,  TN-32B 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commission. 
William  D.TraTcn, 
Executive  Director  for  Operations. 
(FR  Doc.  99-21800  Filed  8-20-99;  8:45  am] 
MUMQ  CODE  7n»-ei-p 
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Federal  Aviation  Administration 
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Airworthiness  Directives;  British 
Aeroepece  BAe  Model  ATP  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness  ~ 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  BAe  Model 
ATP  airplanes.  This  proposal  would 
require  repetitive  inspections  to  detect 
chafing  on  the  fuel  manifold  drain  hose 
and  the  adjacent  access  panel;  and 
corrective  actions,  if  necessary;  and 
installation  of  a  protective  spiral  wrap 
on  the  fuel  manifold  drain  hose.  This 
proposal  also  would  provide  for  an 
optional  terminating  action  for  the 
repetitive  inspections.  This  proposal  is 
prompted  by  reports  of  chafing  between 
the  fuel  manifold  drain  hose  and  the 
access  panel  due  to  contact  between  the 
two  components  over  time.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  chafing  within  the 
engine  nacelle,  which  could  result  in 
flammable  fluid  leaking  into  a  zone  that 
contains  ignition  sources. 

DATES:  Comments  must  be  received  by 
September  22, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
19-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
AI(R)  American  Support,  Inc.,  13850 


Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPt-BMENTARY  information: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-19-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaiUbility  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No.     ♦ 
99-NM-19-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Qvil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  imsafe  condition  may  exist  on 
certain  British  Aerospace  BAe  Model 
ATP  airplanes.  The  CAA  advises  that  it 
has  received  reports  indicating  that 
chafing  was  found  between  the  fuel 
manifold  drain  hose  and  an  access 
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panel.  Over  time,  this  chafing  can  result 
in  danuige  to  the  access  panel  which 
would  compromise  the  sealing  of  a 
designated  fire  zone  and  damage  the 
drain  hose,  which  could  result  in  fuel 
leaking  into  a  designated  fire  zone.  The 
cb4>fing  has  been  attributed  to  the  design 
of  the  fuel  manifold  drain  hose;  its 
routing  allows  for  contact  with  the 
access  panel.  This  condition,  if  not 
conected,  could  result  in  flammable 
fluid  leaking  into  a  zone  that  contains 
ignition  sources. 

B^l— Han  of  Relevant  Service 


British  Aerospace  has  issued  Alert 
Service  Bulletin  ATP-A71-14.  dated 
November  4, 1998,  which  describes 
procedures  for  repetitive  inspecticms  to 
detect  chafing  on  the  fuel  manifold 
drain  hose  and  the  adjacent  access 
panel:  and  corrective  actions,  if 
necessary.  The  conective  actions 
involve  replacement  of  the  fuel 
manifold  drain  hose  with  the  same  hose 
design  and  repair  of  the  access  panel. 
The  service  bulletin  also  describes 
procedures  for  installation  of  a 
protective  spiral  binding  (m  the  drain 
hose.  The  Q^A  classified  this  service 
bulletin  as  mandatory  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

British  Aerospace  also  has  issued 
Service  Bulletin  ATP-71-15,  dated 
December  11, 1998.  which  describes 
procedures  for  replacement  of  the  fuel 
manifold  drain  hose  with  a  new, 
improved  hose.  This  optional 
replacement  would  eliminate  the  need 
for  the  repetitive  inspections. 

Accomplishment  of  the  actions 
specified  in  these  service  bulletins  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

FAA's  Qmclusions  » . 

Tills  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  secticm 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  Alert  Service  Bulletin  ATP-71-14 
described  previously.  The  proposed  AD 
also  would  provide  for  an  optional 
terminating  action  for  the  repetitive 
inspections. 

c3perators  should  note  that,  in 
consonance  with  the  findings  of  the 
CAA,  the  FAA  has  determined  that  the 
repetitive  inspections  proposed  by  this 
AD  can  be  allowed  to  continue  in  lieu 
of  accomplishment  of  a  terminating 
action.  In  making  this  determination, 
the  FAA  considers  that,  in  this  case, 
long-term  continued  operational  safety 
will  be  adequately  assiired  by 
accomplishing  the  repetitive  inspections 
to  detect  chafing  beftne  it  represents  a 
hazard  to  the  airplane. 

Coatlnqiact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  2  woik 
hours  per  airplane  to  accomplish  the 
proposed  inspection  on  the  fiiel 
manifold  draLi  hose  and  access  panel,  at 
an  average  labor  rate  of  $60  per  worit 
hoiu-.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $1,200.  or  $120  per  airplane,  per 
inspection  cycle. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  installation  of  the  spiral  wrap 
on  Uie  fuel  manifold  drain  hose,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $10  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
inspections  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $700.  or  $70 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
option  rather  than  continue  the 
repetitive  inspections,  it  would  take 
approximately  7  work  hours  per 
airplane  to  accomplish  the  optional 
terminating  action,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  cost  approximately  $1,600 


(pre-modification  3521SA)  or  $2,400 
(post-modification  3521 5A)  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  optional  terminating 
action  is  estimated  to  be  $2,020  (pre- 
modification  35215A)  or  $2,820  (post- 
modification  35215A^  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufBdent 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  undn  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Propooed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritjr.  49  U.S.C.  106(g),'40113. 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aarospooa  Kagiinial  Aircraft 

(Fwmerly  Jetstream  Aiicrait  Limited; 
,  British  Aerospace  (Ckmimercial  Aircraft) 
Limited):  Docket  99-NM-19-AD. 
Applicability:  BAe  Model  ATP  airplanes, 
except  those  airplanes  on  which  British 


Aeio^i  »ace  ModiRcation  10455A  or  10455B 
(raferetice  British  Aerospace  Service  Bulletin 
ATP-?1-15,  dated  December  11, 1998)  has 
been  eccomplished,  certificated  in  any 
cat^<>ty. 

Now  1:  This  AD  applies  to  each  airplane 
identmed  in  the  preceding  applicability 
provUion,  regardless  of  whether  it  has  been 
other|i^ise  moidified.  altered,  or  repaired  in 
the  arJB^  subject  to  the  requirements  of  this 
AD.  FJOr  aiiplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/opeirator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  ^uest  should  include  an  assessment  of 
the  emct  of  the  modification,  alteration,  or 
repaiij  on  the  imsafe  condition  addressed  by 
this  Ap:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spedftt:  proposed  actions  to  addrfm!«  it. 

CoippUance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  cnafing  within  the  engine 
nacelfet  which  could  result  in  flammable 
fluid  Wking  into  a  zone  that  contains 
ignitio*  sources,  accomplish  the  folloMring: 

KapatiCva  Inqiections  and  CorrediTe 
Adic 

(a)  ^or  to  the  accumulation  of  3,000  total 
lit  DDurs,  or  within  1  month  after  the 
eflectiMB  date  of  this  AD,  whichever  occurs 
later,  Mrfiorm  the  actions  required  in 
paragi^phs  (a)(1),  (a)(2).  and  (a)(3)  of  this  AD 
in  acc6tdance  with  British  Aerospace  Alert 
Service  Bulletin  ATP-A71-14,  dated 
Noveiaber  4, 1998.  Thereafter,  repeat  the 
inspeddons  required  by  paragraphs  (a)(1)  and 
(a)(2)  M  this  AD  at  intervals  not  to  exceed 
1,500  flight  hours,  until  accomplishment  of 
the  actions  specified  In  paragraph  (b)  of  this 

(1)  Perform  an  inspection  of  the  access 
panel,  part  number  (P/N)  P713J003 7-000,  to 
detect  diafe  damage.  If  any  chafe  damage  is 
detected,  repair  the  acxess  panel  in 
accordance  with  the  service  bulletin  at  the 
time  sMcified  in  paragraph  (a)(l)(l),  (a)(l)(ii), 
or  (a)(J]liii),  of  this  AD,  as  applicable. 

(i)  Ifjt^e  damage  has  reduced  the  skin 
thickn«*s  by  10  percent  or  less:  Repair  within 
600  flight  hours. 

(ii)  It  the  damage  has  reduced  the  thickness 
of  the  skin  by  more  than  10  percent,  but  less 
than  2Q  percent:  Repair  within  100  flight 
hours. !  r 

(iii)  Iflthe  damage  has  reduced  the 
thickn^  of  the  sUn  by  more  than  20 
percent^  Repair  prior  to  further  flight 

(2)  PfeHonn  an  inspection  of  the  fuel 
manifbfd  drain  hose,  P/N  JD007)0983-000 
(C373Stl),  to  detect  chafe  damage.  If  any  chafe 
damage  Is  detected,  either  replace  the  fiiel 
manifol^  drain  hose  with  a  new  fuel 
manifoU  drain  hose,  P/N  )D007)0983-000,  in 
accord4fce  with  the  service  bulletin  at  the 
time  sdadfied  in  paragraph  (aX2)(i).  (a)(2)(U), 
or  (a)(2|hii)  of  this  AO,  as  applicable;  <a  • 
accomiilsh  the  replacement  specified  in 
.      _      » (b)  of  this  AD.  Replacement  of  the 
fuel  ma^iifbld  drain  in  accordance  with 
paragra|;fli  (b)  of  this  AD  constitutes 
terminating  action  tor  the  repetitive 
inspections  raquirad  by  this  AD. 


(i)  If  there  are  signs  of  worn  or  polished 
strands  in  the  outer  braid,  but  no  strand  is 
broken:  Replace  within  1,500  flight  hours. 

(ii)  If  five  or  less  strands  are  broken: 
Replace  within  300  flight  hours. 

(iii)  If  more  than  five  strands  are  broken  or 
any  sign  of  fuel  leakage  exists:  Replace  prior 
to  further  flight. 

(3)  Install  a  protective  spiral  binding,  P/N 
EFWRAP-125,  on  the  fuel  manifold  drain 
hose. 

Optional  Terminating  Action 

(b)  Replacement  of  the  fuel  manifold  drain 
hose,  P/N  JD007J0983-O00  (C37351).  with  a 
new,  improved  drain  hose,  P/N  JD007J2377- 
000  (C44311),  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-71-15, 
dated  December  11, 1998,  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

AltematiTe  Methods  of  Gimplianca 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  OTl 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
17, 1999. 

D.L.Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-21645  Filed  8-20-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doctot  No.  99-NM-101-AO] 

BIN  2120-AA64 

Ainworthinesf  Directivee;  Boeing 
Model  757  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemakins 
(NPRM). 

gUMMAWY:  This  doctunent  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  757  series 
airplanes.  This  proposal  would  require 
a  modification  of  the  reverse  thrust  lever 
assemblies  and  replacement  of  the 
spring  bumper  assemblies  of  the  thrust 
reverser  sleeves  with  new  assemblies. 
This  proposal  is  prompted  by  an  FAA 
review  of  the  thrust  reverser  system  on 
all  transport  category  airplanes 
including  the  Boeing  Model  757  series 
airplane.  The  actions  specified  by  the    - 
proposed  AD  are  intended  to  prevent 
operation  with  an  energized  sync  lock 
or  malfunctioning  sleeve  locking 
devices,  which  could  result  in  the 
deployment  of  a  thrust  reverser  in  flight 
and  subsequent  reduced  controllability 
of  the  airplane. 

DATES:  Comments  must  be  received  by 
October  7, 1999. 

AOORESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
101-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
^camined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathrine  Rask,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1547; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  propo^s  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
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the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  hi  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-lOl-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-lOl-AD.  1601  Und  Avenue, 
SW.,  Ranton.  Washington  98055-4056. 


Following  a  1991  accident  caused  by 
deployment  of  a  thrust  reverser  in  flight 
on  a  Boeing  Model  767  aeries  airplane, 
the  FAA  initiated  a  special  oeitincation 
review  of  all  transport  category  thrust 
leveieer  systons  and  airplane 
controlU^ty  in  the  event  of 
deployment  of  a  thrust  reverser  in  fUght 
As  a  resuh  of  that  review,  Boeing 
developed,  for  certain  Boeing  airplane 
models,  an  additional  thrust  reverser 
loddng  system  and  conducted  a  safety 
assessment  to  determine  the  probability 
of  depigment  of  a  thrust  reverser  in 
flight  The  safety  assessment  evaluates 
evenr  possible  comlnnation  of  Csilures 
for  the  thrust  reverser  syston  that  could 
result  in  deployment  of  a  thrust  reverser 
in  flidit,  and  considers  the  probability 
and  detectability  of  each  feuure.  The 
safsty  assessment  for  the  Model  757 
series  airplane  id«itified  two  failure 
omditions  that,  because  they  are  latent 
fulures,  would  significantly  affect  the 
reliaUlity  of  the  thrust  nvemet  locking 
system  and,  in  combinati(m  with  othor 
feUures  in  the  thrust  reverser  system, 
could  result  in  deplojrment  of  a  thrust 
leveiaer  in  flight  and  subsequent 
reduced  controllability  of  the  airplane. 
The  two  failure  conditions  are  described 
below. 

•  Failure  of  the  reverse  thrust  switch 
actuator  causes  the  switch  to  remain  in 
a  powered  position.  The  failure  causes 
the  thrust  reverse  sync  lock  to  mnain 
energized  while  the  airplane  is  operated 
on  the  ground,  during  ue  takeoff  roll, 
and  possibly  durii^  the  first  two 
minutes  of  flight  TEiis  failure  would  not 
prevent  normal  opwation  of  the  thrust 


reverser;  however,  it  would  not  be 
detected  until  the  next  sync  lock 
intemity  test  was  conducted. 

•  The  spring  bumper  assembly 
pushes  on  the  thrust  reverser  translating 
sleeve  causing  adequate  sleeve 
movement,  if  the  sleeve  is  unlocked,  to 
activate  the  auto-restow  system  in  flight 
or  provide  a  visual  indication  of  an 
unlocked  sleeve  during  the  ground 
walk-around  inspection.  If  me  spring 
bumper  assembly  fails,  it  is  likely  that 
a  malfunctioning  sleeve  locking  device 
would  not  be  detected  for  several  flight 
cycles. 

Should  either  of  these  failure 
conditions  occur  but  remain  undetected 
for  an  extended  period,  in  the  event  of 
other  feiliues  in  the  thrust  reverser 
system,  the  thrust  reverser  locking 
systems  may  not  prevent  deployment  of 
a  thnist  reverser  in  flight 

Enlanation  of  Relevant  Service 
Infonnation 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-76-0009, 
Revision  1,  dated  December  3. 1998, 
which  describes  procedures  for  a 
modification  of  the  reverse  thrust  lever 
assembliw  This  modification  improves 
the  reliability  of  ths  reverse  thrust 
switdi  and  dbanges  the  failed  state  of 
the  switdi,  such  that  failure  of  the 
reverse  thrust  switch  actuator  does  not 
result  in  latching  of  the  relay  and 
consequent  ene^izing  of  the  sync  lock 
or  opcHiing  of  the  isolation  valve 


._ie  FAA  has  also  reviewed  and 
approved  Bocdng  Service  Bull^in  757- 
78-0012,  dated  August  31, 1989,  which 
describes  procedures  fw  replacooaent  of 
the  spring  bumper  assembly  of  the 
thrust  reverser  sleeve  with  a  new  spring 
bumper  assembly  with  an  improved 
service  life.  Such  replacement  ensures 
that  a  malfunctioning  sleeve  locking 
device  will  be  detected  vrithin  one  flight 
cycle. 

Acomiplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intmded  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishmmt  of  the  acticms 
specified  in  the  service  bulletins 
described  previously. 

Explanatien  of  ^ipUcability 

Certain  airplanes  listed  in  Boeing 
Service  Bulletin  757-76-0009,  Revision 
1,  may  not  need  to  be  modified  in 
accordance  writh  that  service  bulletin. 


Certain  Model  757  series  airplanes 
powered  by  Pratt  and  Whitney  Model 
PW2000  engines  that  are  affected  by 
Boeing  Service  Bulletin  757-76-0009. 
Revision  1,  were  delivered  with  reverse 
thrust  switches  that  open  the  thrust 
reverser  hydraulic  isolation  valves.  On 
these  airplanes,  fEtilure  of  the  reverse 
thrust  switch  actuator  causes  the 
hydraulic  isolation  valve  to  remain  open 
while  the  airplane  is  on  the  ground  and 
diuing  the  taxeoff  roU.  Such  a  failure 
would  be  detected  through  various 
engine  indicating  and  crew  alerting 
system  (EICAS)  messages  within  one 
fUght.  llierefore,  because  the  failure 
would  not  go  undetected  for  an 
extended  period,  the  reliability  of  the 
thrust  reverser  locking  system  is  not 
significantly  affected,  no  unsafe 
condition  exists,  and  these  airplanes  are 
not  subject  to  the  modification 
described  in  Boeing  Service  Bulletin 
757-76-0009.  Revision  1. 

Certain  other  Model  757  series 
airplanes  powered  by  Pratt  and  Whitney 
Model  PW2000  engines  that  are  affected 
by  Boeing  Sovice  Bulletin  757-76- 
0009.  Revisicm  1.  have  a  redesigned 
switch  function  arrangement  on  which 
the  reverse  thrust  switches  energize  the 
sync  lodes.  (This  redesign  transfen 
control  of  the  hydraulic  isolation  valve 
from  the  reverse  thrust  switches  to  the 
autothrottle  switchpadc  switches.)  On 
these  airplanes,  failure  of  the  reverse 
thrust  switch  actuator  causes  the  reverse 
thrust  switdi  to  remain  in  a  powered 
position,  which  results  in  the  thrust 
reverser  sync  lock  remaining  energized 
while  the  airplane  is  on  the  groimd. 
Because  there  is  no  indication  of  such 
a  failure,  except  from  the  sync  lock 
integrity  test,  mese  airplanes  would 
therefore  be  subjed  to  the  unsafe 
condition  described  previously. 

The  FAA  knows  of  operaton  of 
Boeing  Model  757  series  airplanes 
powered  by  Pratt  and  Whitney  Model 
PW2000  engines  that  have  incorporated 
the  redesigcuBd  switch  function 
arrangement  However,  the  FAA  cannot 
define  the  extent  of  inoupcwation  of  this 
modification  in  the  affected  fleet; 
therefore,  this  proposed  AD  is 
appUcdile  to  all  akplanes  listed  in 
Boeing  Service  Bulletin  757-76-0009, 
Revision  1  (in  addition  to  those  listed  in 
Boeing  Service  Bulletin  757-78-0012). 
If  an  operator  of  Boeing  Model  757 
series  airplanes  powered  by  Pratt  and 
Whitney  Model  PW2000  engines  can 
determine  that  the  reverse  thrust 
switches,  as  defined  in  Boeing  Service 
Bulletin  757-76-0009,  Revision  1,  op«i 
the  thrust  reverser  hydraulic  isolation 
valves,  that  operator  may  request  an 
alternative  meUiod  of  compliance  in 
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ce  with  paragraph  (c)  of  this 
AD. 


accQ] 
pro; 

Cost  Impact 

TheH  are  approximately  308 
airplai^^  of  the  affected  design  in  the 
worldi«Kde  fleet. 

TheJFAA  estimates  that  the  proposed 
modifioation  of  the  reverse  thrust  lever 
assemblies  would  be  required  to  be 
accomijlished  on  169  U.S.  registered 
airplanes.  It  would  take  approximately  8 
work  hours  per  airplane  to  accomplish 
the  proposed  modification  at  an  average 
labor  ifjte  of  $60  per  work  hour. 
RequiiM  parts  would  cost 
approximately  $29  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  this 
proposed  modification  on  U.S.  operators 
is  estimiBted  to  be  $86,021,  or  $509  per 
airplaiiii. 

The  pAA  estimates  that  the  proposed 
replaceinent  of  the  spring  bumper 
assemblies  would  be  required  to  be 
accomplished  on  92  U.S.  registered 
airplauis.  It  would  take  approximately 
10  woi!k  hours  per  airplane  to 
accompjlish  the  proposed  replacement  at 
an  av^ige  labor  rate  of  $60  per  work 
hour.  RMuired  parts  would  cost 
approj^ately  $5,178  per  airpluie. 
Based  tin  these  figures,  the  cost  impact 
of  this  proposed  replacement  on  U.S. 
operator  is  estimated  to  be  $531,576,  or 
$5,778  per  airplane. 

The  cost  impact  figures  discussed 
above  tie  based  on  assumptions  that  no 
operatOf  has  yet  accomplished  any  of 
the  proj^osed  requirements  of  this  AD 
action,  [and  that  no  operator  would 
accomj^lish  those  actions  in  the  future  if 
this  AQiwere  not  adopted. 

Regulatory  Impact 

The  ngulations  proposed  herein 
would  pot  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
betweep  the  national  government  and 
the  Sta^te.  or  on  the  distribution  of 
power  md  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accojtlance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fiBderaU$m  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  iftat  this  proposed  regulation  (1) 
is  not  a  '''significant  regvilatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "sign^cant  rule"  imder  the  DOT 
Regulatjory  Policies  and  Procedures  (44 
FR  HOW.  February  26. 1979);  and  (3)  if 
promul^ted.  will  not  have  a  significant 
econonilc  impact,  positive  or  negative, 
on  a  suWtantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatoty  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sublects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  10§(g).  40113. 44701. 

f39.13    [AmMida41 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-lOl-AD. 

Applicability:  Model  757  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  757-76- 
0009,  Revision  1,  dated  December  3, 1998.  or 
Boeing  Service  Bulletin  757-7&^X)12.  dated 
August  31. 1989;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afFected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  tmsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  operation  with  an  energized 
sync  lock  or  malfunctioning  sleeve  locking 
devices,  which  could  result  in  deployment  of 
a  thrust  reverser  in  flight  and  subsequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  airplanes  listed  in  Boeing  Service 
Bulletin  757-76-0009,  Revision  1.  dated 
December  3, 1998:  Within  2  years  after  the 
effective  date  of  the  AD,  replace  the  reverse 
thrust  switches  and  actuators  with  improved 
switches  and  actuators,  and  modify  the 
reverse  lever  links  and  thrust  control  levers 
in  accordance  with  the  service  bulletin. 

Note  2:  Modifications  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Boeing  Service  Bulletin  757-76-0009, 
dated  Novraiber  8. 1990,  are  considered 


acceptable  for  compliance  with  the 
applicable  action  specified  in  this 
amendment 

(b)  For  airplanes  listed  in  Boeing  Service 
Bulletin  757-78-0012,  dated  August  31, 
1989:  Within  2  years  after  the  effective  date 
of  the  AD,  replace  the  spring  bimiper 
assemblies  of  the  thrust  reverser  sleeve  with 
improved  assemblies  in  accordance  with  the 
service  bulletin. 

Alternative  Metlioda  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  C^)erat(H« 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &x>m  the  Seattle  AGO. 

Special  Flight  Penniis 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  C7R 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
17, 1999. 

D.L.Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  99-21846  Filed  8-20-99;  8:45  am] 
BSXMQ  OOOC  4»IO-tS-P 


DEPARTMEffT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodcet  No.  98-8W-78-A0] 

Ainworthiness  Directives;  Eurocopter 
FranceModel  AS  332C.  L.  and  LI 
Helicopters 

agency:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  France  Model  AS  332C,  L. 
and  Ll  helicopters.  This  proposal  would 
require  a  one-time  inspection  of  the 
length  of  the  main  gearbox  epicyclic 
module  upper  casing  bearing 
attachment  bolts  (attachment  bolts),  and 
if  they  exceed  a  certain  length,  replacing 
the  epicyclic  module  to  preclude  a 
potentiail  interference  between  the 
attachment  bolts  and  the  2nd  stage 
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planet  gear  cage  web.  This  proposal  is 
prompted  by  a  report  of  interference 
between  the  attaounent  bolts  and  the 
second  stage  planet  gear  cage  web  of  the 
epicyclic  module  in  the  main  gearbox 
"ma  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
second  stage  planet  gear  of  the  main 
gearbox,  loss  of  main  rotor  drive  and 
subsequent  loss  of  control  of  the 
helio^ter. 

MTEB:  Comments  must  be  received  on 
or  before  October  22, 1999. 
AOOREBMS:  Submit  commoits  in 
triplicatB  to  the  Fedoral  Aviation 
Afhninistration  (FAA).  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  9»-SW-78- 
AD.  2601  Meacham  Blvd..  Room  663, 
Fort  WcHTth,  Texas.  Cunments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m..  Monday  through 
Friday,  except  Federal  holidffjrs. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation.  2701 
Fofum  Drive.  &and  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460. 
bx  (972)  641-3527.  This  infiormation 
may  be  examined  at  the  FAA.  Office  of 
the  Regional  Counsel,  Southwest 
-^on.  Room  663,  Foit  Worth,  Texas. 
FOR  FURTNER  MRMMATKM  contact: 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  RotoTcrait  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meecham  Blvd., 
Fort  Worth.  Texas  76137.  telephone 
(817)  222-5296,  fax  (817)  222-5961. 
•UPPLBCNTARY  MFOfMATION: 


Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above.  wiU  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
e  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmoital,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Dodcet  for  examination  by 
interested  persons.  A  report 
MimmAriring  each  FAA-pubUc  contact 
concerned  with  the  sub^ance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  folloMong 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-78-AD."  The 
postcard  wiU  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Regional  Counsel. 
Southwest  Region.  Attention:  Rules 
Docket  No.  98-SW-76-AD.  2601 
Meacham  Blvd..  Room  663.  Fort  Worth, 
Texas  76137. 

Diacnasiim 

The  Direction  Generale  De  L' Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter 
France  Model  AS  332C,  L,  and  Ll 
helicopters.  The  DGAC  advises  that 
some  attadunents  bolts  may  be  too  long 
and  could  interfere  with  the  2nd  stage 
planet  gear  cage  web. 

Eurocopter  France  has  issued 
Eurocopter  Service  Bulletin  (SB)  No. 
01.41,  dated  November  1995  (95-11), 
applicable  to  Model  AS  332  helicoptears. 
which  spedfies  inspecting  the 
attechment  bolts  fw  length,  and 
replacing  the  epicyclic  module  before 
further  £ght  if  any  attachment  bolts  are 
found  that  exceed  53mm  (2.087  inches) 
in  length.  The  DGAC  classified  this  SB 
as  mandatOTy  and  issued  AD  93-131- 
051(B)R1,  dated  January  18, 1995,  in 
order  to  assure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
Stetes  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  ^ve.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  aU  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  opwation  in  the  United 
Stetes. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eiirocopter  France 
Model  AS  332C.  L.  and  Ll  helicopters 
of  the  same  type  design  registered  in  the 
United  Stetes,  the  proposed  AD  would 
require  a  one-time  inspection  of  the 


length  of  the  attachment  bolte,  and  if 
any  exceed  53mm  in  length,  replacing 
the  epicyclic  module. 

The  FAA  estimates  that  1  helicopter 
of  U.S.  registry  would  be  afiiected  by  this 
proposed  AD.  and  that  it  would  require 
approximately  8  woric  hours  per 
helicopter  to  accofoplish  the  proposed 
actions  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  $365,235  to  replace  the  epicyclic 
module,  ijf  necessary.  The  cost  of  the 
attechment  bolte  would  be  $11.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD.  imdudiog  parte  and  labor, 
would  be  $491,  assuming  the  bolte  are 
the  correct  length  and  the  epicyclic 
module  does  not  have  to  be  replaced. 

The  regulations  proposed  herein 
wovdd  not  have  substantial  direct  efiiecte 
on  the  Stetes,  on  the  relationship 
between  the  national  government  and 
the  Stetes,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  suffident 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  und»  the  DOT 
Regulatory  Polides  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impad,  podtive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
conteding  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safiBty.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-^RW0RTHINESS 
DIRECTIVES 

1.  The  authority  dtetion  for  part  39 
continues  to  read  as  follows: 
Andmrilr-  *9  U.S.C  106(g).  40113. 44701. 
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138.13    [AmwKMl 

2.  sU:tion  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  aisj  follows: 
EnrooMtar  France:  Docket  No.  98-SW-78- 

Applkability:  Model  AS  332C  L,  and  Ll 
helicopters,  with  epicyclic  modules,  part 
nundserj  332A32-2007-00  or  -01,  with  serial 
numbers  with  the  prefix  of  "M",  from  100 
througlii  689  or  3000  through  3048,  installed, 
certific^d  in  any  category. 

Notii  t:  This  AD  af^lies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwilBe  modified,  altered,  or  repaired  in 
the  araa  subject  to  the  requirements  of  this 
AD.  Fd^  helicopters  that  have  l)een  modified, 
altered,!  or  repaired  so  that  the  performance 
of  the  ftquiiemcnts  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accorctance  with  paragraph  (c)  of  this  AD. 
The  request  should  iiiclude  an  assessment  of 
the  efiefct  of  the  modification,  alteration,  or 
repair  qn  the  unsafis  condition  addressed  by 
this  Mk  and.  if  the  unsafe  condition  has  not 
been  eUminated,  the  request  should  include 
spedQcj  proposed  actions  to  address  it 
nee:  Required  as  indicated  in 
ph  DD  of  Eurocopter  Service  Bulletin 
No.  01141,  dated  November  1995  (95-11) 
(SB),  unless  accomplished  previously. 

To  poevent  failure  of  the  second  stage 
planet  gear  of  the  main  gearbox,  loss  of  main 
rotor  d^ve  and  subsequent  loss  of  control  of 
the  heboopter,  accomplish  the  following: 

(a)  mspect  each  main  gearbox  epicyclic 
moduM  upper  casing  bearing  attachment  bolt 
(attachment  bolt)  in  accordance  with 
paragittih  CX:  of  the  SB. 

(b)  Ifeny  attachment  bolt  length  is  greater 
than  S^^oom  (2.086  inches),  remove  the 
epicyi^c  module  and  replace  the  epicyclic 
rnodu)a  with  an  airwwthy  epicyclic  iniodule 
befon^iirther  flight 

(c)  Ati  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provide  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotonxaft 
Standards  Staff.  Rotorcraft  Directorate,  FAA. 
Opera^rs  shall  submit  their  requests  through 
an  FAi^  Principal  Maintenance  Inspector, 
who  iMy  conciu'  or  comment  and  then  send 
it  to  tbo  Manager,  Rotorcraft  Standards  Staff. 

No(^|2:  Information  concerning  the 
existetice  of  approved  alternative  methods  of 
oomphance  with  this  AD,  if  any,  may  be 
obt^nfod  bom  the  Rotorcraft  Standards  Staft 

(d)  $i>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  thejFedoral  Aviation  Regulations  (14  CPR 
21.19t  bnd  21.199)  to  operate  the  helicopter 
to  a  lok^tion  where  the  requirements  of  this 
AD  can  be  accomplished. 

NoM|3:  The  subject  of  this  AD  is  addressed 
in  Dir^  Hion  Generale  De  L' Aviation  Gvile 
(Ftanbe)  AD  93-131-051(B)Rl,  dated  January 
18,19BB. 


Issued  in  Fort  Worth,  Texas,  on  August  17, 
1999. 

Ifaniy  A.  Armstrong, 
Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 
[FR  Doc.  99-21847  Filed  8-20-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

18CFRPart357 
[Docket  No.  RMM-10-OOOI 

Revision  of  FERC  Form  No.  6:  AniHial 
Report  of  Oil  Pipeline  Companies 
Notice  of  Revised  Dates  for  the 
Technical  Conference,  Notification  of 
Attendance  and  Written  Comments 

August  17, 1999. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Notice  of  Revised  Dates  for  the 
Technical  Confisrence,  Notifying  the 
Commission  of  Persons  Who  Wish  to 
Attend  the  Conference,  and  Filing 
Written  Comments  on  Revisions  to 
FERC  Form  No.  6:  Annual  Report  of  Oil 
Pipeline  Companies  (FERC  Form  No.  6). 

summary:  On  July  30, 1999,  the  Federal 
Energy  Regulatory  (Commission 
(Commission)  issued  a  Notice  of 
Technical  Conference  to  solicit 
comments  and  discuss  potential 
changes  to  the  FERC  Form  No.  6  to 
better  meet  current  and  future 
regulatory  requirements  and  industry 
uMds.  Based  on  industry 
recommendations,  the  technical 
conference  is  being  rescheduled  for 
Tuesday,  September  21, 1999,  at  9:00 
A.M.,  in  Rooms  3M-2A  and  3M-2B. 
Additionally,  the  dates  for  notifying  the 
Conunission  of  persons  who  wish  to 
attend  the  conference  and  for  filing 
written  comments  are  extended  to 
Wednesday,  September  1, 1999.  Refer  to 
the  Notice  of  Technical  Conference  the 
Commission  issued  on  July  30, 1999,  for 
details  about  the  conference  and  the 
requirements  for  notifying  the 
Commission  of  persons  who  wish  to 
attend  the  conference  and  for  filing 
written  comments. 

DATES:  The  technical  conference  will  be 
held  on  Tuesday,  September  21, 1999. 

Notification  of  persons  who  wish  to 
attend  the  conference  must  be  filed  on 
or  before  Wednesday,  September  1, 
1999. 

Written  comments  mtist  be  filed  on  or 
before  Wednesday,  September  1, 1999. 
ADDRESSES:  The  technical  conference 
wiU  be  held  at  the  Federal  Energy 


Regulatory  Commission,  888  First 
Street.  NE,  Washington,  D.C.  20426. 

Submit  written  comments  to: 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  D.C.  20426 
Persons  who  wish  to  attend  the 
conference  must  notify: 
Michael  Oliva,  (202)  219-2597,  FAX: 
(202)  219-0125,  E-Mail: 
michael.oliva@ferc.fed.us 
or 
Donna  Ctilbertson,  (202)  219-1102, 
FAX:  (202)  219-0125,  E-Mail: 
donna.culbertson&ferc.fed.us 
R»  njRTHER  INFORMATION  CONTACT: 
Donna  Culbertson  (Technical  Issues), 
Office  of  Finance,  Accounting  and 
Operations,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426, 
(202)  219-1102 
Andy  Lyon  (Legal  Issues),  Office  of  the 
General  Coimsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426, 
(202) 208-0637 
SUPPLEMENTARY  MFORMATKM:  In 
addition  to  publishing  the  full  text  of 
this  dociunent  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Room  2A. 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission  firom  November  14, 1994  to 
the  present.  QPS  can  be  accessed  via 
Internet  through  FERC's  Home  Page 
(http://www.ferc.fed.us)  using  the  OPS 
Link  or  the  Energy  Information  Online 
icon.  Dociunents  will  be  available  on 
OPS  in  ASCn  and  WordPerfect  6.1 
format.  User  assistance  is  available  at 
202-208-2474  or  by  E-mail  to 
dpsmasterdferc.  fed.us. 

Hiis  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Conunission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^4S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Home  Page  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to  RimsMasterdferc.fed.us. 
Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
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contractor,  RVJ  International.  Inc.  RVJ 
International,  Inc..  is  located  in  the 
Public  Referance  Room  at  888  First 
Street.  N.E.,  Washington,  DC  20426. 

On  July  30, 1999,  tne  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  Notice  of  Technical  Conference 
to  solicit  comments  and  discuss 
potential  changes  to  FERC  Form  No.  6 
to  better  meet  current  and  future 
regulatory  requirements  and  industry 
needs.  Based  on  industry 
recommendations,  the  technical 
coniiBrenoe  is  being  rescheduled  for 
Tuesday,  September  21, 1999,  at  9:00 
Ai^,  in  Rooms  3M-2A  and  3M-2B  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission  at  888  First 
Street,  N.E.,  Washington,  D.C 
Additionally,  the  dates  for  notifying  the 
Commission  of  persons  who  «irish  to 
attend  the  conference  and  for  filing 
Mnitten  comments  are  extended  to 
Wednesday,  September  1, 1999.  Refer  to 
the  Notice  of  Technical  Conference  the 
Commission  issued  on  July  30, 1999,  for 
details  about  the  conference  and  the 
requirements  ba  notifying  the 
Commission  of  persrau  who  wish  to 
attend  the  confnrence  and  for  filing 
written  comments. 
HaiiuaJA.Wlwn.Jr.. 
Acting  Secntary. 
[PR  Doc  99-21757  Hied  8-20-99;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administfation 

21 CFR  Part  101 
[DootalNaMP-«683] 

Food  LalMling:  Health  Claima:  Soy 
Protein  and  Coronary  Heart  Diaease 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  this 
dociunent  as  a  repro{>osal  of  one 
provisirai  of  its  proposed  rule  of 
November  10, 1998,  entitied  "Food 
Labeling:  Health  Claims;  Soy  Protein 
and  Coronary  Heart  Disease."  In  that 
proposal,  FDA  tentatively  indicated  its 
intention  to  use  a  specific  analytical 
method  to  measure  soy  protein  for 
assessing  compliance.  Comments  on 
that  proposal  argued  that  that  method  is 
inadequate  for  many  products.  FDA  is 
therefore  proposing  an  alternative 
procedure  that  will  rely  on 
measurement  of  total  protein  and 
require  manu&cturers,  in  certain 


drciunstances,  to  maintain  records  that 
document  the  amount  of  soy  protein  in 
products  and  to  make  those  records 
available  to  appropriate  regulatory 
officials  for  inspection  and  copying 
upon  request. 

DATES:  Written  comments  by  September 
22. 1999.  See  section  VI  of  this 
document  for  the  effective  date  of  any 
final  rule  that  may  issue  based  upon  this 
proposal. 

ADOnesSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061.  Rockville. 
MD  20852.  Submit  written  comments  on 
the  information  collection  provisions  to 
the  Office  of  Infnmation  and  Regulatory 
Affairs.  0MB.  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  Washh^on. 
DC  20503.  ATTN:  Desk  Officer  for  FDA.  ' 
RM  FURTMet  MFOfMATKM  CONTACT: 
Susan  M.  Pilch.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-^65).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  IX:  20204,  202-205-^500. 
SUPPLBiBfrARY  MFORMATION: 

L  Background 

On  November  8, 1990.  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (tiie  1990 
amendments)  (PubUc  Law  101-535). 
This  new  law  amended  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
in  a  number  of  important  ways.  One  of 
the  most  notable  aspects  of  the  1990 
amendments  was  that  they  provided 
procedures  whereby  FDA  is  to  regulate 
health  claims  on  food  labels  and  in  food 
labeling. 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  2478).  FDA  issued  a  final 
rule  that  implemented  the  health  claim 
provisions  of  the  act.  In  that  final  rule. 
FDA  adopted  §  101.14  (21  CFR  101.14), 
which  sets  out  the  rules  for  the 
authorization  and  use  of  health  claims. 
Additionally,  FDA  established  in 
§  101.70  (21  CFR  101.70)  a  process  for 
petitioning  the  agency  to  authorize 
health  claims  about  a  substance-disease 
relationship  (§  101.70(a))  and  sets  out 
the  types  of  information  that  any  such 
petition  must  include  (§  101.70(f)). 

In  the  Federal  Register  of  November 
10. 1998  (63  FR  62977),  FDA  proposed 
adding  §  101.82  to  authorize  the  use.  on 
food  labels  and  in  food  labeling,  of 
health  claims  on  the  association 
between  soy  protein  and  reduced  risk  of 
coronary  heart  disease  (CHD)  (the  soy 
protein  proposed  rule).  FDA  proposed 
this  action  in  response  to  a  petition  filed 
by  Protein  Technologies  International, 
Inc.  (the  petitioner)  (Refis.  1  and  2).  In 
the  soy  protein  proposed  rule,  the 
agency  presented  the  rationale  for  a 


health  claim  on  this  substance-disease 
relationship  as  provided  for  under  the 
standard  in  section  403(r)(3)(B)(i)  of  the 
act  (21  U.S.C.  343(r)(3)(B)(i))  and 
§  101.14(c)  of  FDA's  regulations.  The 
agency  tentatively  conduded  that,  based 
on  the  totality  of  publicly  available 
scientific  evidence,  soy  protein 
included  in  a  diet  low  in  sattuated  fet 
and  cholesterol  may  reduce  the  risk  of 
CHD.  The  soy  protein  proposed  rule 
included  qutdiiying  criteria  for  the 
purpose  of  identifying  soy  protein- 
containing  foods  eligible  to  bear  the 
proposed  health  clahn  and  a  proposed 
method  for  assessing  compliance  with 
the  qualifying  criteria. 

The  petitioner  requested  that 
measurement  of  total  soy  isoflavones  be 
used  as  a  marker  for  the  content  of  soy 
protein  in  foods  and  as  an  indicator  of 
the  effectiveness  of  soy  protein  products 
in  reducing  blood  cholesterol  levels.  As- 
discussed  in  section  III.C.5  of  the  soy 
protein  proposed  rule  (63  FR  62977  at 
62987  to  62988),  FDA  found  that  the 
petitioner's  conclusions  regarding  the 
significance  of  soy  isoflavones  with 
respect  to  the  obwrved  cholesterol- 
lowering  effects  of  soy  protein  were  not 
supported  by  the  available  studies. 
Thus,  in  section  V.C  of  the  soy  protein 
proposed  rule  (63  FR  62977  at  62992), 
FDA  found  the  petitioner's  proposed 
methodology  to  assess  isoflavones  was 
not  suitable  for  assessing  whether  foods 
contain  sufficient  soy  protein  to  be 
eligible  to  bear  the  hedth  claim. 
Accordingly,  in  S  101.82(c)(2)(ii)(B), 
FDA  propmed  to  measure  soy  protein 
for  compliance  purposes  using  the 
Association  of  Official  Analytical 
Chemists  International  (AOAC)  official 
method  of  analysis  No.  988.10.  This 
AOAC  method  is  an  enzyme-linked 
immunosorbent  assay  (ELISA)  that  can 
detect  soy  protein  in  raw  and  heat- 
processed  meat  products.  With  this 
assay,  samples  are  compared  to  standard 
commercial  soy  protein  and  appropriate 
blanks.  The  sample  extraction 
procediue,  which  involves  preparation 
of  an  acetone  powder,  has  been  shown 
to  be  appropriate  for  a  complex  food 
matrix  (meat).  FDA  tentatively 
concluded  that  this  assay  also  should  be 
suitable  for  other  food  matrices  and 
requested  comments  on  the  suitability 
of  this  method  for  assuring  that  foods 
bearing  the  health  claim  eontain 
quahfying  levels  of  soy  protein. 

n.  Assessing  Qualifying  Amounts  of 
Soy  Protein  in  Foods 

In  response  to  the  soy  protein 
proposed  rule,  the  agency  received 
approximately  130  letters,  each 
containing  one  or  more  comments,  from 
consumers,  consumer  organizations, 


commants  t 


professional  organizations,  government 
agenci44>  industry,  trade  associations, 
health  ^^^  professionals,  and  research 
scienti^^. 

Several  of  the  submissions  included 
commftats  about  the  analytical  method 
that  FOk  had  proposed  to  assess  the 

aualilyiiig  levels  of  soy  protein.  All  of 
lese  coanments  disa^eed  with  the 
propos^  approach  to  assessing 
compliance,  and  some  suggested 
altemaUve  approaches.  The  agency  is 
addressing  only  the  comments  about  the 
analytital  method  and  compliance 
assessIIl^nt  in  this  dociunent. 

A.  Comments  on  the  Proposed 
Analy^^  Method 

All  on  the  comments  on  the  proposed 
analytiml  method  disagreed  with  the 
use  of  i^AC  official  method  of  analysis 
No.  988il0  and  concluded  that  this 
ELiSA  {method  was  imlikely  to  produce 
a  relidiie  measiire  of  the  soy  protein 
contend  |of  foods  in  ail  casns.  Several 
commoits  noted  that  the  method  was 
design^  and  validated  (Refe.  3  and  4) 
for  the  i^etection  of  soy  protein  in  raw 
and  codced  meat  products.  They  also 
noted  l^t  niunerous  factors  affect  the 
qiianti^tive  results  obtained  and 
report^  that  published  and 
unpub^shed  data  indicated  that  the 
assay  odn  usually  only  be  considered 
semi-qitantitative. 

The  (pmments  pointed  out  seveial 
proble^  with  the  assay  including: 

(1)  EmlBrant  soy  protein  sources  and 
method^  of  processing  (defatted  flours, 
isolate^i  concentrates,  products  subject 
to  hyd^lysis  or  extrusion)  can  yield 
differedt  response  factors  to  the 
immu4oa8say  (ReCs.  4  through  7). 

(2)  Heating  the  sample  can  induce 
loss  of  Idasponse  (Ref.  5). 

(3)  Qily  a  small  number  of  matrices 
have  bepn  tested  for  interference  with 
soy  prbtein  quantitation.  Although  most 
of  thes^  were  relatively  low  (Refs.  4  and 
5).  oth^  vegetable  and  cereal  sources  of 
protein  ^ve  the  potential  for 
consid^lrable  interference  and  need  to  be 
testodJ 

(4)  Ime  collaborative  study  of  the 
methoflj  in  meat  products  containing  few 
or  nonB  of  the  potential  interferents 
indica^^d  a  between-laboratory 
variablttty  of  approximately  30  percent 
(Ref.  6ll 

Oneldomment  noted  that  the  need  to 
have  available  a  sample  of  the  specific 
soy  orcein  ingredient  used  in  the 
product  for  calibration  (Ref.  7)  in  order 
to  hav^  ia  quantitative  method  posed 
difficulties  in  the  practical  use  of  the 
assay.  Because  many  foods  contain  more 
than  o^  soy  protein  ingredient  that 
may  be  [processed  diffBrently,  use  of  the 
assay  Would  require  manufacturers  to 


maintain  samples  and  product 
specification  sheets  for  possible  later 
analysis.  Another  comment  noted  the 
expense  of  validating  the  method  for 
each  soy  protein  source  and  each 
product  produced. 

The  agency  is  persuaded  by  these 
comments  that  AOAC  official  method  of 
analysis  No.  988.10  is  not  an 
appropriate  method  for  the  quantitation 
of  soy  protein  in  many  of  the  products 
that  may  be  eligible  to  bear  the  health 
claim.  Therefore.  FDA  will  not  be 
adopting  its  use  to  assess  compliance  in 
the  final  rule. 

B.  Alternatives  for  Assessing 
Compliance 

Some  comments  urged  that  FDA 
consider  use  of  other  validated  EUSA 
methods.  One  published  variation  on 
the  ELISA  procure  (Ref.  8),  like  the 
method  that  FDA  had  initially 
proposed,  has  been  validated  only  in 
meat  products.  Other  EUSA  assay 
techniques  described  in  a  comment 
were  reported  to  be  proprietary.  Without 
validation  data  on  such  procedures, 
FDA  is  not  proposing  their  use. 

Several  ot  the  comments  urged  FDA 
to  work  collaboratively  with  other 
interested  parties  to  develop  an 
analytical  method  to  quantify  soy 
protein  in  various  foods.  FDA  agrees 
that  having  a  reliable,  accurate 
analytical  method  is  the  ideal  means  to 
verify  compliance.  The  agency  intends 
to  pursue  development  of  an  analvtical 
m^od  for  soy  protein  and  would  be 
open  to  a  collaborative  effort  with 
industry  similar  to  that  undertaken  to 
develop  a  methodology  to  measure 
folate.  However,  FDA's  resources  are 
limited.  Moreover,  the  complicated 
nature  of  the  analytical  probl«n  may 
take  several  years  to  solve.  (The  agency 
notes  that  it  took  FDA  and  the  industry 
over  10  years  to  develop  a  highly 
specific  antibody  for  use  in  the  analysis 
of  free  folic  acid,  a  task  that  was 
relatively  simple  compared  to 
developing  a  methodology  to  measure 
soy  protein  in  all  foods.)  Envelopment 
of  a  universally  applicable  analjrtical 
method,  or  multiple  methods  applicable 
to  diffarent  foods  or  soy  protein  sources, 
to  measure  soy  protein  in  foods  is  not 
likeljkto  provide  a  timely,  practical 
method  to  assess  compliance. 
Accordingly,  the  agency  is  not  prepared 
to  author^  use  of  a  soy  protein  health 
claim  based  on  use  of  analytical 
methodology  that  does  not  now  exist. 
Should,  however,  suitable  analytical 
methodology  for  soy  protein  be 
developed  and  validated,  the  agency 
would  propose  to  amend  its  regulation 
to  provide  for  use  of  such  method  or 
m^ods  for  compliance  verification. 


Several  comments  suggested 
alternative  approaches  to  measure  soy 
protein.  These  alternatives  involved 
either  calculations  based  on 
manufacturers'  records  or  a  combination 
of  analysis  of  total  protein  content  and 
calculations  based  on  manufactiuers' 
records.  One  comment  noted  that  some 
of  the  soy-based  foods  that  may  be 
eligible  to  bear  the  health  claim  are 
products  whose  protein  content  is 
derived  solely  bom  whole  soybeans  or 
frtim  soy  protein  ingredients  such  as  soy 
flour,  concentrates,  or  isolates.  For  such 
products,  the  amount  ofsoy  protein 
present  is  represented  by  the  total 
protein  content,  for  which  an 
appropriate  AOAC  method  as  specified 
in  §  101.9(c)(7)  (21  CFR  101.9(c)(7))  is 
available.  For  other  products  that 
contain  protein  sources  other  than  soy, 
the  soy  protein  content  would  represent 
a  calculable  fraction  of  the  total  protein 
content.  This  comment  noted  that, 
based  on  the  known  amount  of  protein 
per  gram  of  a  soy  ingredient  (soy  flour, 
concentrate,  or  isolate),  one  can 
calculate  the  quantity  of  soy  protein  in 
a  final  food  product  based  on  the  known 
ratio  of  added  soy  products  multiplied 
by  the  measured  protein  content. 
Another  comment  suggested  that  an 
alternative  approach  could  consist  of 
measurement  of  total  protein  cmtent 
followed  by  calculation,  through 
recipes,  of  soy  protein  content  based  on 
the  ratio  of  soy  protein  to  total  protein 
in  the  food.  The  ratio  of  soy  protein 
ingredients  to  total  protein  ingredients 
could  be  determined  by  refarnice  to 
nutrient  data  bases,  recipes,  purdiase 
orders  for  ingredients,  or  other 
reasonable  bases.  This  comment  further 
noted  that  the  methodology  and  records 
that  provide  appropriate  documentation 
for  the  calculations  required  should  be 
available  at  the  food  manufacturer's 
facility  or  other  site  for  review  by  FDA 
investigators.  One  comment  endorsed 
the  outUned  approach  of  employing 
appropriate  record  keeping  under  FDA 
inspection  for  assessing  compliance. 
Another  comment  recommended  the 
use  of  manufacturing  records  for 
tracking  both  the  presence  and  amount 
of  soy  protein  in  products  bearing  the 
soy  protein  health  claim.  It  further 
suggested  nse  of  such  records  would 
provide  an  accurate  and  practical 
method  to  determine  the  quantity  of  soy 
protein  in  a  food.  One  comment 
supported  a  procedure  whereby 
maniifacturers  would  monitor  the  level 
of  soy  protein  addition  via  batch 
recordkeeping  that  the  agency  would  be 
able  to  inspect  Another  comment 
recommended  that  those  companies 
making  the  claim  be  responsible  for 
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traddng  systems  based  on  formulations 
and  usage. 

These  comments  have  persuaded  the 
agency  that  it  should  propose  an 
alternative  approach  for  quantifying  soy 
protein  in  foods  until  such  time  as  a 
suitable  analytical  method  for  soy 
protein  is  available.  The  agency  is 
persuaded  that  a  procedure  employing 
measurement  of  total  protein  and,  for 
some  products,  calciilation  of  the  soy 
protein  content  based  on  information 
contained  in  manufacturers'  records  is 
an  accurate  and  practical  method  for 
assuring  that  proiducts  beariiw  the 
proposed  health  claim  meet  the 
requirement  for  the  qualifying  level  of 
soy  protein.  FDA  is.  therefore,  revising 
proposed  §  101.82(c)(2)(u)(B)  to  provide 
for  this  alternative  approach  for 
compliance  assessment.  Under  this 
proposed  approach.  FDA  vnll  measure 
total  protein  in  a  product  by  an 
appropriate  method  of  analysis  as  given 
in  the  "Official  Kfethods  of  Analysis  of 
the  AOAC  International,"  as  described 
at  $  101.9(c)(7).  If  the  protein  content 
per  refarence  amount  customarily 
consumed  (RACC)  fails  to  meet  the 
qualifying  level  of  soy  protein  for 
eligibility  to  bear  the  health  claim,  the 
proiduct  would  not  be  in  compliance 
with  §  101.82  and  would  be  misbranded 
under  section  403(a)  of  the  act.  If  the 
protein  content  per  RACC  equals  or 
exceeds  the  oualiiying  level  of  soy 
protein  and  tne  food  contains  no 
sources  of  protein  other  than  soy,  the 
product  would  be  in  compliance  with 
S  101.82.  If  the  protein  content  per 
RACC  equals  or  exceeds  the  qualifying 
level  of  soy  protein  and  the  food 
contains  a  source  or  sources  of  protein 
in  addition  to  soy,  then  FDA  will 
require  that  it  have  access  to 
manufacturers'  records  to  calculate  the 
contribution  of  soy  protein  to  the  total 
protein  content  as  the  means  to 
establish  compliance. 

C.  FDA  Inspection  of  Records 

FDA  is  proposing  a  method  to  assess 
compliance  for  prc^ucts  that  bear  the 
proposed  soy  protein  health  claim  that 
would  require  records  inspection  in 
some  instances. 

When  Congress  enacted  the  1990 
amendments,  it  sought  to  ensvu«  that 
the  rules  pertaining  to  health  and 
nutrient  content  claims  would  be 
enforceable  (see  H.  Rept  538, 101st 
Cong..  2d  sess.  8. 9  (1990)).  Health  and 
nutrient  content  claims  are  intended  to 
make  the  consumer  aware  of  the 
nutriticmal  attributes  of  the  labeled  food. 
Because  these  claims  are  meant  to  help 
consumers  maintain  healthful  dietary 
practices,  it  is  of  the  utmost  importance 
that  they  accurately  reflect  the 


nutritional  composition  of  the  labeled 
food.  (See  136  Congressional  Record.  H 
12953.  October  26. 1990.  statement  of 
house  floor  managers:  "There  is  a  great 
potential  for  defirauding  consumers  if 
food  is  sold  that  contains  inaccurate  or 
unsupportable  health  claims.") 

Under  section  701(a)  of  the  act  (21 
U.S.C.  371(a)),  the  agency  may  issue 
regulations  for  the  efficient  enforcement 
of  the  act.  Coiuts  have  recognized  that 
FDA  may  impose  recordkeeping 
requirements  where  they  efrectuate  the 
act's  goals.  (See  Toilet  Goods 
Association  v.  Gardner,  387  U.S.  158. 
163-64  (1967);  and  National 
Confectioners  Association  v.  Califano, 
569  F.2d  690,  693  ft  n.9  (D.C.  Cir. 
1978).)  The  agency  has  required  that 
records  be  maintained  and  made 
available  for  inspection  by  FDA 
employees  in  a  number  of  situations. 
(See.  e.g..  21  CFR  108.25(g)  and  114.100 
(acidified  foods):  108.3S(h)  and  113.100 
(thennal  processing  of  low-acid  foods); 
129.80(h)  (bottled  drinking  water); 
172.320  (amino  acids);  176.170 
(components  of  paper  and  papeiboard 
in  contact  with  aqueous  and  fatty 
foods);  and  179.25(e)  (food  irradiation).) 

In  addition,  on  a  number  of  occasions. 
FDA  has  determined  that  adequate 
enforcement  of  labeling  rules  would  be 
possible  only  if  the  agency  can  review 
the  information  that  a  manufacturer  has 
developed  to  support  the  statements  on 
its  food  labels.  For  example,  in  the  final 
rule  on  serving  sizes  (58  FR  2229  at 
2271,  January  6. 1993),  FDA  provided 
that  manufacturers  of  aerated  foods 
could  substitute  a  volume-based 
measure  for  a  weight-based  reference 
amount  as  the  basis  for  determining  a 
product's  serving  size.  Under  the 
regulation  (§  101.12(e)(21  CFR  101.12 
(e)),  manufacturers  who  choose  this 
approach  must  make  available  to  the 
agency  upon  request  certain 
information,  including  a  detailed 
protocol  and  records  of  all  data  used  to 
arrive  at  the  density-adjusted  reference 
amount  (58  FR  2272).  In  the  nutrient 
content  claims  final  rule 
(S  101.13(j)(l)(ii)(A)),  FDA  also  imposed 
a  records  requirement  on  firms  that  use 
a  broad-based  reference  nutrient  value 
for  claims  such  as  "light"  (58  FR  2302 
at  2365,  January  6, 1993).  In  the  Federal 
Register  of  February  2, 1996  (63  FR 
3885),  FDA  proposed  to  extend  record 
inspection  requirements,  in  certain 
circumstances,  to  records  that  support 
the  use  of  certain  health  claims  and 
nutrimt  content  claims.  In  that 
proposed  rule,  the  agency  roedfically 
identified  concerns  about  claims  that 
are  based  on  information  about  a  food 
that  is  available  only  to  the  food 
manufacturer  and  without  which  the 


agency  would  be  imable  to  evaluate  the 
truthfolness  of  the  claim  (63  FR  3885  at 
3887).  In  that  proposed  rule,  the  agency 
also  discussed  in  detail  its  legal 
authority  to  issue  regulations  for  the 
efficient  enforcement  of  the  act, 
including  regulations  that  require  that 
access  to  certain  records  be  provided  to 
the  agency  (63  FR  3885  at  3888  to  3889). 

In  tne  absence  of  an  accurate  and 
reliable  analytical  method  for  the 
quantitation  of  soy  protein,  when  soy  is 
not  the  only  source  of  protein  in  a  food, 
only  the  manufactiuer  will  have  the 
information  required  to  determine  the 
amount  of  soy  protein  per  RACC. 
Therefore,  FDA  has  tentatively 
concluded  that  the  proposed 
requirements,  which  would  cover  only 
the  proposed  soy  protein  health  claim, 
are  necessary  for  tne  efficient 
enforcement  of  the  act.  Ensuring  the 
accuracy  of  claims  was  an  overriding 
concern  of  Congress  in  passing  the  1990 
amendments.  Congress  envisioned  that, 
imder  the  act  as  amended,  "only 
truthful  claims  may  be  made  on  foods" 
(136  Congressional  Record  H  12953, 
October  26, 1990,  statement  of 
Representative  Waxman). 

A  manufacturer  who  places  a  health 
or  nutrient  content  claim  in  food 
labeling  must  have  knowledge  that  the 
food  qualifies  to  bear  the  claim. 
Congress  expected  that  manufacturers 
would  have  to  ascertain  the  nutritional 
attributes  of  their  food  products, 
through  laboratory  analysis  or 
otherwise,  in  order  to  label  those 
products  properly.  FDA  has  stated 
previously  that  a  food  manufacturer  is 
responsible  for  the  accuracy  of  its  food 
labels  (58  FR  2079  at  2163  and  2165). 
Indeed,  a  claim  in  food  labeling  that 
calls  the  consiuner's  attention  to  the 
food's  nutritional  characteristics  is  a 
representation  that  the  manufactiuer  has 
evidence  that  the  food  meets  the 
requirements  for  the  claim.  Thus, 
making  a  claim  without  such  a  basis 
would  be  misleading,  in  violation  of , 
section  403(a)  of  the  act. 

FDA,  therefore,  proposes  to  require 
that,  in  some  cases,  manufacturere  who 
choose  to  place  a  soy  protein  health 
claim  on  the  food  label  or  in  labeling 
may  do  so  only  if  they  maintain  the 
information  on  which  the  claim  is  based 
and  make  it  available  for  inspection  and 
copying  to  appropriate  regulatory 
officials  upon  request.  Failure  to  meet 
the  requirements  by  mwintaining 
appropriate  records  and  complying  with 
an  agency  request  to  examine  those 
records  wiU  be  a  violation  of  section 
403(r)  of  the  act,  misbranding  the  food 
bearing  the  claim. 

Compliance  with  the  proposed 
regulation  should  not  entail  die  creation 
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of  any  new  information  or  the 
compilation  of  any  special  records. 
Rather,  the  proposed  recordkeeping 
requirement  would  obUgate 
manu^:turers  to  keep  and  provide  FDA 
«rith  i|ii£ormation  that  they  should 
alread^  possess.  Adequate  records  may 
consisft!  of  results  of  appropriate 
combibations  of  direct  product  analyses, 
data  base  values,  recipe  calculations, 
and  pmchase  orders. 

Thejigency  anticipates  that 
manuiiicturers  may  have  concerns  about 
the  cobfidentiality  of  the  information 
inspet^led  by  the  agency  under  this 
im>po$kl.  Manufacturers  should  be 
assured  that  FDA  does  not  and  would 
not  release  information  that  would 
provide  a  competitive  advantage  to 
anoth^t  manufacturer  (§  20.61  (21  CFR 
20.61)}^  For  example,  if  a  company's 
record^  that  support  the  validity  of  the 
use  of  file  soy  protein  health  claim  in  a 
food's  labeling  contain  confidential 
infon^tion  describing  product 
fonnuDation.  manufacturing  processes, 
or  unmue  testing  methods,  the  agency 
woula  protect  this  information  from 
pubUc  disclosure  (§  20.61).  (See  also  5 
U.S.C.  552(b)(4),  18  U.S.C.  1905.  and  45 
CFR  5.65.) 

Th0  tigency  notes  that,  if  it  does  not 
proceM  with  this  proposal  to  require 
acces^  p  records  to  verify  the  amount  of 
soy  protein  in  foods  whose  labeling 
bears  h  soy  protein  health  claim,  it  is 
prepa^M  to  authorize  use  of  the  claim 
only  om  foods  whose  sole  source  of 
protem  is  from  soy.  However  FDA 
ultim^iely  proceeds,  the  agency  would 
propo^  to  amend  its  regulation  to 
provide  for  compliance  verification 
based  on  one  or  more  vafidated 
analytical  methodologies  that  are 
effectlye  in  all  foods,  should  such  a 


methi 
devei 


ology  or  methodologies  be 


m.  Ei^Vironnieiital  Impact 

Thci  bgency  has  determined  imder  21 
CFR  ^9^4(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumidatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  aalenvironmental  impact  statement 
is  reqwred. 

IV.  A^yeis  of  Impacts 

In  the  analysis  of  the  soy  protein 
propc^i  ed  rule.  FDA  examined  the  rule's 
effect^tjunder  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C  601-612).  The  agency  found  that 
the  soy  protein  proposed  rule  was  not 
a  signimcant  regulatory  action  imder  the 
Executive  Order,  and  that  it  would  not 
have  $  significant  economic  impact  on 
a  subti  antial  number  of  small  entities. 
This  p  "oposed  modification  of  the 


method  of  assessing  compliance  does 
not  change  those  conclusions. 

In  the  following  analysis,  the  agency 
discusses  the  benefits  and  costs 
associated  with  the  proposed 
modification  and  three  regulatory 
alternatives.  The  four  options 
considered  are: 

1.  Take  no  action  (do  not  modify 
proposed  method  of  assessing 
compUance  in  the  soy  protein  proposed 
rule). 

2.  Modify  proposed  method  of 
assessing  compliance  in  the  soy  protein 
proposed  rule  as  proposed  in  this 
doaunent. 

3.  Use  manufactruing  records  for  all 
products  as  the  method  of  assessing 
compliance. 

4.  Authorize  use  of  the  soy  protein 
health  claim  only  on  foods  whose  sole 
source  of  protein  is  from  soy. 

A.  Option  One:  Tcdce  no  action  (do  not 
modify  method  of  assessing  compliance 
in  the  soy  protein  proposed  rulej 

Taking  no  action  would  not  anect  the 
actual  costs  or  benefits  of  the  soy 
protein  proposed  rule. 

B.  Option  Two:  Modify  proposed 
method  of  assessing  compliance  in  the 
soy  protein  proposed  rule  as  proposed 
in  this  document 

The  specification  of  the  method  that 
FDA  will  use  to  determine  the  level  of 
soy  protein  in  products  does  not  lead  to 
additional  compliance  costs.  Use  of  the 
proposed  soy  protein  health  claim  is 
voluntary;  manufacturers  choosing  to 
make  the  claim  must  determine  the 
level  of  soy  protein  in  their  products, 
but  need  not  use  the  same  method  that 
FDA  proposes  to  use. 

As  discussed  in  section  II.B.  of  this 
document,  some  comments  on  the  soy 
protein  proposed  rule  suggested 
alternative  methods  that  FDA  could  use 
to  determine  the  level  of  soy  protein  in 
products  bearing  the  proposed  claim. 
Having  considered  these  comments. 
FDA  is  proposing  to  modify  proposed 
§  101.82(c)(2)(ii)(B)  to  provide  that  FDA 
will  establish  the  level  of  soy  protein  by 
analyzing  the  total  protein  content  of  a 
product  by  an  appropriate  method  of 
analysis  as  given  in  die  "Official 
Methods  of  Analysis  of  the  AOAC 
International"  as  described  in 
§  101.9(c)(7).  If  the  product  contains 
sources  of  protein  in  addition  to  soy.  the 
agency  will  establish  the  level  by  using 
manufacturers'  records  to  calculate  the 
contribution  of  soy  protein  to  the  total 
protein  content. 

1.  Costs 

The  proposed  modification  may 
reduce  the  cost  to  FDA  of  determining 
the  level  of  soy  protein  in  some 
products.  This  cost  is  a  social  cost  in  the 
sense  that  FDA  operating  funds  are 


derived  fix>m  publiq  tax  revenues. 
Because  this  cost  is  not  a  compliance 
cost,  reducing  it  will  not  affect  the 
compliance  costs  of  the  rule  but  it  may 
increase  the  net  benefits — the  costs  of 
implementing  a  voluntary  program  must 
be  subtracted  from  the  benefits  of  that 
program  in  order  to  arrive  at  net 
benefits. 

As  discussed  in  section  n.A.  of  this 
document,  some  of  the  comments  on  the 
method  of  compliance  in  the  soy  protein 
proposed  rule  indicated  that  its  use 
would  be  costly  for  some  manufactiu«rs. 
This  proposed  modification  will  reduce 
these  distributive  effects  of  the  soy 
protein  proposed  rule,  and  so  eliminate 
the  equity  issue  raised  in  those 
comments. 

2.  Benefits 

As  discussed  in  section  II.A.  of  this 
document,  some  of  the  comments  on  the 
soy  protein  proposed  rule  argued  that 
the  method  for  assessing  compliance  set 
forth  in  that  proposal  is  not  appropriate 
for  the  quantitation  of  soy  protein  in 
many  of  the  products  that  may  be 
eUgible  to  beiar  the  health  claim.  Use  of 
that  method  would  therefore  reduce  the 
information  value  of  the  health  claim. 
This  proposed  modification  would 
increase  the  information  value  of  the 
health  claim  by  increasing  the  accuracy 
of  the  statement  concerning  the  level  of 
soy  protein  in  particular  products. 

The  proposed  modification  might  also 
reduce  the  benefits  of  the  soy  protein 
proposed  rule  if  the  requirement  that 
FDA  have  access  to  records  under  the 
modified  method  were  to  discourage  use 
of  the  proposed  health  claim  and  reduce 
the  number  of  products  bearing  the 
claim.  In  some  comments,  firms 
indicated  that  the  agency  should  use 
records  to  assess  compliance,  so  the 
agency  believes  that  many  firms  would 
still  be  prepared  to  use  the  claim  on 
their  food  products.  Most  firms  probably 
already  keep  the  relevant  records  for 
business  purposes,  including:  (1) 
Product  recipes  and  formulations  in 
order  to  make  consistent  products,  (2) 
nutrient  analyses  or  databases  in  order 
to  comply  with  the  required  Nutrition 
Facts  panel,  and  (3)  purchase  orders  for 
normal  business  purposes.  Therefore, 
the  agency  does  not  believe  that  the 
proposed  modification  will  significantly 
reduce  the  benefits  of  the  proposed 
health  claim.  FDA  requests  comments 
on  whether,  and  the  extent  to  which,  the 
proposed  modification  wotUd 
discourage  use  of  the  claim. 

C.  d^tio/i  Three:  Use  manufacturing 
records  for  all  products  as  the  method 
of  assessing  compliance 
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As  discussed  in  section  II.B.  of  this 
document.  FDA  believes  that  there  is  no 
validated  analytical  method  currently 
available  that  the  agency  could  use 
instead  of  the  analytical  method 
proposed  in  the  soy  protein  proposed 
rule.  However,  some  ounments  on  the 
soy  protein  proposed  rule  leconunended 
that  FDA  use  manufacturing  records  for 
all  products,  not  merely  for  those 
products  that  contain  protein  from 
sources  other  than  soy. 

1.  Costs 

Using  manufacturing  records  in  all 
cases  would  generate  Ugher  costs  for 
FDA  than  using  the  proposed  modified 
method  for  products  that  have  only  one 
source  of  protein.  It  would  cost  more  to 
use  manuractiiring  rarords  to  determine 
the  level  of  soy  protein  in  products 
whose  only  source  of  protein  is  soy  than 
it  would  cost  to  determine  the  level  of 
soy  protein  in  those  products  by  using 
only  an  appropriate  analytical  method. 

2.  Benefits 

Using  manufacturing  records  in  all 
cases  may  reduce  the  benefits  of  the  soy 
protein  proposed  rule  more  than  the 
proposed  modified  method,  if  more 
manufacturers  would  be  discouraged 
from  using  the  claim  because  they 
would  be  required  to  provide  FDA  with 
access  to  their  records. 
D.  Option  4:  Authorize  use  of  the  soy 
protein  health  claim  only  on  foods 
whose  sole  source  of  protein  is  from  soy 

As  stated  in  section  II.C  of  this 
document,  if  FDA  does  not  proceed 
with  the  proposed  modified  method  to 
verify  the  amount  of  soy  protein  in  some 
foods  using  records,  it  is  prepared 


instead  to  authorize  use  of  the  claim 
only  on  foods  whose  sole  source  of 
protein  is  fit>m  soy.  Under  this  option, 
fewer  products  would  be  able  to  make 
claims  under  the  soy  protein  proposed 
rule.  The  costs  and  benefits  of  the  rule 
would  therefore  be  less  than  imder  the 
modification  proposed  in  this  rule. 

V.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  requirements  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995.  A 
description  of  these  requirements  is 
given  below  with  an  estimate  of  the 
annual  recordkeeping  burden.  Included 
in  the  estiinate  is  the  time  for  reviewing, 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility:  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Title:  Record  Retention  Requirements 
for  the  Soy  Protein/CHD  Health  Claim 

Description:  Section  403(r)  of  the  act 
requires  that  food  bearing  a  health  claim 
authorized  by  regulation  on  a  petition  to 
the  agency  be  labeled  in  compliance 
with  that  regulation  issued  by  FDA.  In 
the  soy  protein  proposed  rule  (63  FR 
62977  at  62994),  FDA  stated  its  tenUtive 
conclusion  that  the  labeling 
requirements  proposed  for  soy  protein 
are  not  subject  to  review  by  OMB 
because  they  do  not  constitute  a 
"collection  of  information"  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501-3520).  Rather,  the  proposed 
food  labeling  health  claim  on  the 
association  between  soy  protein  and 
reduced  risk  of  CHD  would  be  a  "public 
disclosure  of  information  originally 
supplied  by  the  Federal  government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public"  (5  CFR 
1320.3(c)(2)).  The  regulation  set  forth  in 
this  proposed  rule  would  authorize  the 
use  in  food  labeling  of  a  health  claim 
about  the  relation^p  between  soy 
protein  and  CHD.  l^s  proposal  would 
also  require  that  a  manufactiuer  of  a 
product  bearing  the  proposed  soy 
protein  health  claim  whose  product 
contains  non-soy  sources  of  protein 
retain  all  the  records  that  permit  the 
calculation  of  the  ratio  of  soy  protein  to 
other  sources  of  protein  in  the  food.  The 
manufacturer  of  such  a  food  product 
would  be  required  to  maJke  those 
records  available  for  review  and  copying 
by  appropriate  regulatory  officiab  upon 
request  and  during  site  visits. 

Description  of  Respondents: 
Businesses  or  others  for-profit. 


Table  1.— Estimated  Annual  Recxmokeepinq  Burden 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

101.82(0(2)00(8) 

25 

1 

25 

1 

25 

^  There  are  no  captal  costs  ot  operation  and  maintenance  costs  associated  with  this  colleclion  of  infbnnalioa 


FDA  believes  that  the  records  that  a 
manufacturer  would  retain  would  be 
records  that  a  prudent  business  would 
obtain  and  retain  as  a  normal  part  of 
doii^  business.  The  requirements 
contained  in  this  proposal  would 
require  only  a  minimal  burden,  no  more 
than  one  hour  per  response,  from 
respondents. 

In  compliance  with  44  U.S.C  3507(d). 
the  agency  has  submitted  the 
information  collection  requirements  of 
the  proposed  rule  to  OMB  for  review. 
Interested  persons  are  requested  to  send 
comments  regarding  information 


collection  by  September  22. 1999  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB  (address  above).  ATTN: 
Desk  Officer  for  FDA. 

VL  Proposed  E£factive  Date 

FDA  is  proposing  to  make  these 
regulations  effective  upon  publication 
in  the  Federal  Register  of  a  final  rule 
based  upon  this  proposal. 

Vn.  Comments 

Interested  persons  may,  on  or  before 
September  22. 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 


proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  proposed  rule  is  not  a  "technical 
regulation"  as  defined  in  19  U.S.C. 
2576b(7)  because  it  is  not  mandatory 
that  a  soy  protein  health  claim  be  placed 
on  the  label  or  in  the  labeling  of 
qualifying  foods.  Therefore,  the 
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Moreo' 
of  the 


requiraoient  for  a  7S-day  conunent 
period  Sat  a  proposed  technical 
regulation  found  in  Executive  Order 
12889. 1'f  Implementation  of  the  North 
Ameriitin  Free  Trade  Agreement."  does 
not  ap^ly  to  this  proposed  nile.  In 
additidi^.  this  proposal  addresses  only 
the  na^w  issue  of  the  method  FDA 
-  -"  —^  '■-  verify  that  foods  bearing  a 
health  claim  contain  the 

amount  of  soy  protein. 

r.  under  section  403(r)(4)(A)(i) 

,:,  if  the  agency  issues  a 

propoaad  regulation  on  a  health  claim 
petition,  the  agency  is  to  complete  the 
rulemaking  within  540  days  of  the  date 
the  agency  receives  the  petition  (see  also 
§  101.7(>(j)(4)(ii)).  Therefore,  FDA  finds 
that  thefe  is  good  cause  under  21  CFR 
10.40(1^|(2)  to  provide  30  days,  rather 
than  epldays.  for  public  comment  on 
this  proposed  rule. 

Vm.  Ili^ferences 

The  pllowing  references  have  been 
placed]  t>n  display  in  the  Dockets 
Managj^ent  Branch  (address  above) 
and  m^y  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
throu^  Friday. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Incorporation  by 
reference.  Nutrition,  Reporting  and 
recordkeeping  requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNQ 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Audiority:  15  U.S.C  1453, 1454, 1455;  21 
U.S.C  321,  331,  342,  343,  348,  371. 

2.  In  §  101.82,  as  proposed  to  be 
added  at  63  FR  62977  at  62997, 
November  10, 1998,  revise  paragraph 
(c)(2)(ii)(B)  to  read  as  follows: 

f  101 .82    Health  claims:  Soy  protein  and 
lislt  of  coronary  heart  disease  (CHD). 

«        *        *        •        * 

(c)*  •  • 
(2)  •  *  • 

(ii)*  *  • 

(B)  FDA  will  assess  qualifying  levels 
of  soy  protein  in  the  following  fashion: 
FDA  will  measure  total  protein  content 
by  the  appropriate  method  of  analysis 
given  in  the  "Official  Methods  of 
Analysis  of  the  AOAC  International."  as 
described  at  21  CFR  101.9(c)(7). 
Interested  persons  can  obtain  copies  of 
the  "Official  Methods  of  Analysis  of  the 
AOAC  International"  from  the 
Association  of  Official  Analytical 
Chemists,  481  North  Frederick  Ave., 
suite  500,  Gaithersburg,  MD  20877- 
2504,  or  may  examine  copies  at  the 
Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  200  C  St.  SW.,  rm.. 
3321,  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC.  For  products  that  contain  no 
soiuces  of  protein  other  than  soy,  FDA 
will  consider  the  amoimt  of  soy  protein 
as  equivalent  to  the  total  protein 
content.  For  products  that  contain  a 
source  or  soiuces  of  protein  in  addition 
to  soy,  FDA  will,  using  the 
measurement  of  total  protein  content, 
calculate  the  soy  protein  content  based 
on  the  ratio  of  soy  protein  ingredients  to 
total  protein  ingredients  in  the  product. 
FDA  will  base  its  calculation  of  the  ratio 
of  soy  protein  ingredients  to  total 
protein  ingredients  on  manufacturers' 
information  such  as  nutrient  data  bases 
or  analyses,  recipes  or  formulations, 
purchase  orders  for  ingredients,  or  other 
reasonable  bases.  Mantifactiuers  must 
maintain  records  that  permit  such 
calculations  for  as  long  as  the  products 
are  marketed.  Manufactiuers  must  make 
these  records  available  for  authorized 
inspection  and  copying  by  appropriate 


regulatory  officials  and  manufacturers 
must  submit  these  records  to  those 
regulatory  officials  upon  request. 

•       j^       *        •        • 

Dated:  August  16, 1999. 
Margaret  M.  Dotal, 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  99-21852  Filed  8-19-99;  10:15  am] 
BNiMO  CODE  41W-ei-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart62 
[PA11»-4080b:  FRL-642S-0I 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants, 
Pennsylvania;  Large  Municipal  Waste 
Combustors  (MWCs) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to 
conditionally  approve  the  municipal 
waste  combustor  (MWC)  lll(d)/129 
plan  submitted  by  the  Peimsylvania 
Department  of  Environmental 
Protection,  Biueau  of  Air  Quality,  on 
April  27, 1998,  and  amended  on 
September  8, 1998.  In  the  final  rules 
section  of  the  Federal  Register,  EPA  is 
conditionally  approving  the  plan.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  diis  rule,  no  further  activity 
is  contemplated  in  relation  to  this  rule. 
If  EPA  receives  relevant  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this 
document.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  September  22, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Makeba  A.  Morris,  Chief.  Technical 
Assessment  Branch,  Mailcode  3AP22, 
Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Topsale  at  (215)  814-2190,  or 
by  e-mail  at  topsale.jim@epamail.gov. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 
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AoftHity:  42  U.S.C  7401-7642. 
DatMl:  August  4. 1999. 


W. 

Regional  Adminiatrator,  EPA. 

(FR  Doc.  99-21659  Filed  S-20-99: 8:45  am] 


DEPARTMEHT  OF  COMMERCE 
NflHoral  Ooewilc  end  Atnoepheric 


S0CFRRMt648 

[DodNt  Ho.  M0n3190-»190-01;  LO. 

Mianq 


nenenee  oi  vw  nonneeewni  unnMi 
'■  1  tolheFWiery 
iPtanforttwAtfMille 


AQmOf :  Nati<mal  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmosphoic  AdministiatiCHi  (NCAA). 

Commeice. 

action:  Propoaed  ride;  request  for 


n  NMFS  proposes  regulations  to 
implemant  Amendment  1  (Amendment 
1)  to  the  Fisbny  Management  Plan  fat 
the  Atlantic  Bluefish  Fishery  (FMP). 
This  proposed  rule  would:  Implement 
permit  and  repenting  requirements  for 
commercial  hluefish  vessels,  dealers, 
and  party/charter  boats;  implement 
peimit  requirements  for  bhiefish  vessel 
operatcvs;  define  a  Bluefish  Mcmitoring 
Committee  (Committee)  that  %vould 
annually  racmnmend  the  Mid* Atlantic 
Fishery  Management  Council  (Council) 
and  the  Atlantic  States  Marine  Fisheries 
Commission  (Commissi<m)  the  total 
allow^le  level  of  l«nH<ng«  (TAL)  and 
other  restrictions  necessary  to  achieve 
the  targst  fishing  mortality  rates  (F) 
^Mdfied  in  the  FMP;  establish  a 
frameworii  adjustment  process;  establish 
a  »-yeer  stock  rebuilding  schedule: 
establish  a  commercial  nuota  with 
allocatiens  to  states;  and  establkh  a 
recreational  harvest  limit  Amendment  1 
also  addresses  the  new  requirements  of 
the  Magnuson-Stevens  Fiuery 
Omssrvation  and  Management  Act 
(Magnuson-Stevens  Act),  as  amended  by 
the  Sustainable  Fisheries  Act  (SFA). 
Two  primary  examples  of  these 
requirements  are  establishing  a 
rebuilding  plan  to  rrimild  the  bluefish 
stock  fnaa  an  overfished  condition  and 
describing  and  identifying  essential  fish 
habitat  (BPH)  for  bluefidi.  The  purpose 
of  this  rule  is  to  control  fishing 
mortality  of  bluefish  and  rebuild  the 
stock. 

DATES:  Comments  must  be  received  on 
or  before  October  7, 1999. 


ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to  Patricia  A. 
Kurkul.  Regional  Administrator,  NMFS, 
Northeast  Regional  Office,  1  Blacldnim 
Drive,  Gloucester,  MA  01930.  Mark  the 
outside  of  the  envelope:  "Comments  on 
Bluefish  Plan  Proposed  Regulations." 

Comments  on  the  collection-of- 
infonnatian  requirements  that  would  be 
established  by  this  proposed  rule  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affiurs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attention:  NOAA  Desk 
Officer)  and  to  NMFS  (See  A00AES8ES). 

Copies  of  Amendment  1,  its 
Regulatory  Impact  Review  (RIR)/Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
and  the  Final  Environmental  Impact 
Statement  (FEIS)  are  available  from 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Room  2115,  Federal  Building, 
300  South  New  Street,  Dover,  DE 
19901-6790. 

FOR  FUimCR  MFORMATION  CONTACT: 
Myles  Raizin.  Fishery  Policy  Analyst, 
97ft-281-«104. 
SUPfLBKNTARY  MFORMATKM: 


The  FMP  was  adopted  by  the  Council 
and  the  Commission  in  October  1989 
and  approved  by  NMFS  in  March  1990. 
In  1996,  the  Council  and  the 
Commissian  began  development  of 
Amendment  1  to  address  die  need  to 
broaden  the  suite  of  management 
meesures  that  ccmld  be  used  to  reduce 
bluefish  fishing  mortality. 

The  enactment  of  the  SFA  in  October 
1996  further  pnnnpted  the  Council  to 
take  action  to  end  overfishing  on  the 
bluefish  stodcs.  The  23rd  Northeast 
Statk  Assessment  Workshop,  held  in 
1997,  coDchided  that  the  Atlantic 
bluefish  stock  was  at  a  low  level  of 
abimdance  and  was  overexploited. 
NMFS  declared  the  bluefish  stock  to  be 
overfished  in  its  1997  and  1998  Repwts 
to  Congress  on  the  Status  of  Fisheries  in 
the  United  States. 

NMFS  published  a  notice  of 
availability  for  Amendment  1  in  the 
Fedaral  lagialar  on  April  30, 1999.  The 
public  comment  period  ended  June  29, 
1999.  All  comments  received  through 
June  29. 1999.  were  considered  in  the 
approval/disapproval  decision  on 
Amendment  l.  Amendment  1  was 
partiaUy  approved  1^  NMFS  on  behalf 
of  the  Secretary  of  Commerce  on  July 
29, 1999.  NMFS  disapproved  the  de 
minimis  provision  related  to  state 
allocations  of  the  commercial  quota,  the 
description  and  analysis  of  fishing 
communities,  and  the  portion  of  l^ 
EFH  section  assessing  the  efiiects  of 
fishing  gear  on  bluefish  EFH.  tZopies  of 


Amendment  1  are  available  bom  the 
Council  upon  request  (see  ADDRESSES). 

Overfishing  Definition  and  Rebnilding 
Sdiednle 

Amendment  1  revises  the  definitions 
of  overfishing  and  overfished  in  the 
FMP  to  include  an  F  and  biomass  (B) 
component,  respectively.  Overfishing  is 
defined  as  occuning  when  F  is  greater 
than  the  maximum  F  threshold, 
specified  as  Fnmy  -  0.4;  and  the  bluefish 
stock  will  be  considered  overfished 
when  biomass  is  less  than  the  minimnin 
biomass  threshold,  specified  as  l/2Bmy 
=  118.5  million  (mil)  lb  (53,750  mt).  The 
long-term  F  target  would  be  90  percent 
of  Fmy  and  the  long-term  B  target  would 
be  Bmy.  The  Council  plans  in 
Amendment  1  to  rebuild  the  bluefish 
stock  to  Bmy  over  a  9-year  period.  In  the 
first  2  years  of  rebuilding,  F  would 
remain  at  the  current  level,  Fs0.51,  in 
years  3  through  5  it  would  be  reduced 
to  F=0.41,  and  in  years  6  through  9  it 
would  be  reduced  to  Fs0.31.  Once 
rebuilding  is  achieved,  F  will  be  set  at 
FsO.36,  and  continue  to  be  that  value  as 
long  as  the  stock  is  kat  overfished. 

Annual  Adjustment  Process  and 
ComBitlae 

This  rule  would  define  the 
composition  of  a  Bluefidi  Monitoring 
Conunittee  as  staff  representatives  from 
the  Mid- Atlantic,  New  Er^sland,  and 
South  Atlantic  Fishery  Management 
Councils,  the  NMFS  Northeest  Regional 
Office,  the  NMFS  Northeast  Fisheries 
Science  Center,  and  the  Commission. 
The  Committee  would  review  annuaUy 
the  best  available  data  and  recommend 
to  the  Council  and  the  Commission 
commercial  (annual  quota,  Tninimnm 
fish  size,  and  minimum  mesh  size)  and 
recreational  (possession  and  size  limits, 
and  seasonal  closures)  measures 
designed  to  assure  that  the  target  F  for 
bluefish  for  that  given  year  is  not 
exceeded. 

EFH  fiK- Bhiefish 

Section  2.2.2.2  of  Amendment  1 
describes  and  idmtifies  EFH  for 
bluefish  with  large  areas  of  oceanic 
waters  identified  as  EFH  for  eggs  and 
larvae,  and  major  eetuaries  bom  Maine 
through  Florida  identified  as  EFH  for 
juveniles  (generally  North  Atlantic 
estuaries  bom  June  through  October, 
Mid-Atlantic  estuaries  from  May 
through  October,  and  South  Atlantic 
estuaries  from  March  through 
December).  For  adults.  EFH  in  estuaries 
is  similar  to  that  of  juveniles  on  a 
seasonal  basis,  and  over  a  wide  area  of 
the  continental  shelf  throughout  the 
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year.  Thfc  amendment  does  not  identify 
any  habijtat  areas  of  particular  concern 
for  bluei^sh.  While  bluefish  are  pelagic 
and  wi(^^  ranging,  there  is  some  linkage 
between!  juvenile  bluefish  and 
submergisd  aquatic  vegetation  (SAV). 
Certain  estuarine  fishing  gear  effects 
SAV  anid  bluefish  EFH.  The  effects  of 
this  geair  are  not  analyzed  by 
Amend  tient  1;  therefore,  NMFS  has 
disappi  (|ved  this  portion  of  the 
amendinent. 

Recreat^nal  Harvest  Limit  and 
Commucial  Quotas 

This  proposed  rule  would  establish  a 
procedue  to  specify  a  TAL  divided 
betweenj  the  recreational  and 
commercial  fisheries.  The  TAL  wrould 
be  set  aitnually,  based  on  the  F  values 
specified  in  the  rebuilding  schedule, 
and  a  ti^et  FsO.36.  once  rebuilding  is 
achiev^.  The  recreational  fishery 
would  have  a  harvest  limit  of  83  percent 
of  the  TAL,  and  the  commercial  fishery 
would  bave  a  quota  of  17  percent  of  the 
TAL.  These  percentages  of  the  TAL  are 
based  oil  the  average  catch  composition 
of  the  two  fisheries  from  1981  through 
1989.  tie  commercial  quota  would  be 
distribiued  to  the  states  based  on  their 
percenii|ge  share  of  commercial 
landing  diiring  this  time  period  as 
designsted  in  Table  48  of  Amendment  1 
(See  alM>  §  648.160(e)(1)  of  this  rule). 
Amendment  1  provides  a  procedure 
where  tie  commercial  TAL  could  be  set 
higher  than  17  percent,  up  to  10.5  mil 
lb  (4.8  qdl  kg)  (the  average  commercial 
landing  for  the  period  1991-1996),  if 
the  recreational  nsheiy  is  not  likely  to 
land  its  ennual  allocation,  based  on  a 
projection  of  the  most  recently  available 
recreational  landings  data,  and  provided 
that  th^lcombination  of  the  projected 
recreational  landings  and  commercial 
quota  does  not  exceed  the  TAL.  The 
Councili  provided  this  procedure  to 
ensure  I  Viat  commercial  landings  would 
not  be  tinduly  constrained  imder  low 
allowane  harvest  levels  and 
proporUonally  low  recreational 
landing 

1999  Avocations  for  the  Commercial 
Fishi 

States  participating  in  the  bluefish 
fisheiyl  have  already  taken  action  for 
1999  iilaccordance  with  the  rebuilding 
schedills  of  Amendment  1  through  the 
Comm  ssion  and  their  own  existing 
admin  strative  programs  for  managing 
quotas  ip.  the  commercial  fishery  for 
bluefish.  The  TAL  for  the  bluefish 
fishery  for  1999  is  36.84  mil  lb  (16.71 
mil  kg!  .with  5.93  mil  lb  (2.69  mil  kg) 
(17  pel  (^ent)  going  to  the  commercial 
fisheiyj.land  30.91  mil  lb  (14.02  mil  kg) 
(83  poreent)  going  to  the  recreational 


fishery.  There  are  not  enough  data  for 
the  1999  recreational  fishery  at  this  time 
to  warrant  increasing  the  allocation  to 
the  commercial  fishery  above  17  percent 
(as  discussed  in  the  aforementioned 
procedure  for  increasing  an  annual 
commercial  TAL  above  17  percent  up  to 
10.5  mil  lb  (4.8  mil  kg)).  The  proposed 
state-by-state  allocation  of  the 
commercial  quota  for  1999.  based  on  the 
percentage  share,  is  as  follows: 


State 

Pounds 

Kilograms 

Maine 

New  Hampshire 
Massachusetts  .. 
Rhode  Island  .... 

Connecticut 

New  York 

New  Jersey 

Delaware 

Maryland 

Virginia 

North  Carolina  .. 
South  Carolina  .. 
Georgia 

39,802 

24.675 

399.876 

405,316 

75,390 

618.275 

882,078 

111,817 

178.712 

707.240 

1.908.731 

2.095 

566 

598.900 

18,054 

11,193 

181,384 

183.851 

34.197 

280.450 

400.110 

50,720 

81,064 

320,804 

865.800 

950 

257 

Florida 

271.661 

Totals 

5.953,473 

2,700.495 

Framework  Ad|ustment  Process 

In  addition  to  the  annual  review  and 
modifications  to  management  measures 
associated  with  the  Committee  process, 
imder  Amendment  1  and  the  proposed 
rule,  the  Council  could  add  or  modify 
management  measures  through  a 
streamlined  public  review  process 
called  a  fi'amework  adjustment.  As  such, 
management  measures  that  have  been 
identified  in  the  plan  could  be 
implemented  or  adjusted  at  any  time 
during  the  year  following  consideration 
of  the  measures  and  associated  analyses 
during  at  least  two  Council  meetings. 
The  recommended  management 
measures  then  could  be  implemented 
through  a  final  rule  without  first 
publishing  a  proposed  rule.  The 
fi^mework  process  would  allow  the 
Coimcil  to  consider  gear  restrictions, 
minimum  and  maximum  fish  size, 
permitting  restrictions,  changes  in  the 
recreational  possession  limit, 
recreational  and  commercial  seasons, 
closed  areas  to  address  overfishing  if  it 
is  deemed  necessary  in  the  future, 
description  and  identification  of 
essential  fish  habitat  (EFH)  and  fishing 
gear  management  measures  that  impact 
EFH,  and  description  and  identification 
of  habitat  areas  of  particular  concern. 

Permit  and  Reporting  Requirements 

This  rule  proposes  to  add  bluefish 
permit  and  reporting  requirements  that 
mirror  similar  requirements  for  other 
Northeast  fisheries.  These  measures 
include  new  permitting  requirements 


for  Federal  commercial  bluefish  vessels, 
bluefish  charter  and  party  boats, 
bluefish  dealers,  and  bluefish  vessel 
operators,  and  new  reporting 
requirements  for  bluefish  dealers  and 
owners  or  operators  of  commercial 
bluefish  vessels  and  bluefish  charter 
and  party  boats.  In  addition  to  logbook 
reporting,  dealers  would  be  required  to 
participate  in  the  Northeast  Interactive 
Voice  Reporting  (IVR)  system  to  assure 
timely  reports  for  purposes  of  quota 
monitoring. 

Implementation  of  a  commercial 
bluefish  vessel  permitting  system 
represents  a  modification  of  the  present 
system  where  individuals,  and  not 
vessels,  are  issued  a  permit  to  sell 
bluefish.  Under  the  current  bluefish 
regulations,  any  person  selUng  a 
bluefish  harvested  from  the  exclusive 
economic  zone  is  identified  as  a 
commercial  fisherman  and  must  have  a 
commercial  fishing  permit  issued  by  a 
state  or  by  NMFS  that  allows  the  sale  of 
bluefish  (i.e.,  the  individual  is  hcensed). 
The  new  management  measure  would 
allow  the  sale  of  bluefish  harvested  in 
Federal  waters  only  from  vessels  issued 
a  Federal  permit.  The  Council  believes 
that  the  bulk  of  the  bluefish  that  enters 
the  market  is  harvested  by  commerci§l 
vessels.  However,  at  Council  and 
committee  meetings,  it  has  been  noted 
that  certain  individuals,  such  as  those 
who  fished  fi^m  a  vessel  they  did  not 
own  or  operate  and  then  sold  their 
catch,  would  be  affected  by  the 
changeover  to  a  vessel  permit.  The 
individuals  would  be  subject  to  the 
recreational  possession  limit  and  would 
no  longer  be  able  to  sell  bluefish. 

Management  Measure  Returned  to  the 
Council 

Pursuant  to  section  304(b)(i)(B)  of  the 
Magnuson-Stevens  Act.  NMFS  returned 
to  the  Coimcil  the  de  minimus  provision 
contained  in  Amendment  1  and 
disapproved  the  provision  on  July  29, 
1999.  NMFS  determined  that  this 
measure  is  inconsistent  with  national 
standard  1  of  the  Magnuson-Stevens 
Act,  which  requires  that  management 
measiues  prevent  overfishing.  This 
provision  lacks  any  clear  obligation  on 
the  part  of  the  de  minimus  state  to  close 
its  commercial  bluefish  fishery  once  its 
quota  is  harvested  and  could  result  in 
overfishing  of  the  bluefish  stock.  If  de 
minimus  status  does  not,  at  the  very 
least,  require  a  state  to  impose  landing 
constraints,  the  provision  may 
encourage  owners  of  vessels  that  have 
not  traditionally  landed  in  that  state  to 
land  amounts  of  bluefish  much  greater 
than  they  could  land  in  their  home  port 
states.  This  could  result  in  the  state's  de 
minimus  quota  being  rapidly  exceeded 
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and  compound  the  overfishing  situation 
if  a  de  minimus  state  is  not  required  to 
dose  its  fishery  when  its  de  minimus 

auota  is  harvested.  NMFS  described  its 
etennination  on  this  measure  in  a 
letter  that  it  sent  to  the  Council.  As 
indicated  in  section  304(b)(2)  of  the 
Magnuson-Stevens  Act,  the  Council  may 
revise  this  measure  and  submit  it  to  the 
Secretary  of  Commerce  for  reevaluation 
under  section  304(b)(1)  of  the 
Magniison-Stevens  Act. 

ClaMification 

NMFS  determined  on  July  29. 1999, 
that  the  amendment  that  this  rule  would 
implement  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws,  with  the  exception  of 
the  de  minimus  provision,  the  fishing 
communities  section,  and  the  portion  of 
the  EFH  section  dealing  with  the  effect 
of  fishing  gear  on  bluefish  EFH.  NMFS, 
in  making  that  determination,  took  into 
accoimt  the  data,  views,  and  comments 
received  on  Amendment  1  through  June 
29. 1999. 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA) 
that  describes  the  imoact  this  proposed 
rule,  if  adopted,  would  have  on  small 
entities.  Reasons  why  the  action  is 
considered,  as  well  as  the  objectives  and 
legal  basis  of  the  rule  are  described  in 
the  preamble  to  this  rule  and  are  not 
repeated  here.  The  analyses  of  the 
impacts  on  small  entities  attributable  to 
the  preferred  and  other  alternative 
management  measures  found  in 
Amendment  1  are  discussed  below. 
Since  the  final  rule  implementing 
Amendment  1  would  not  become 
effective  until  the  fall  of  1999,  this 
sununary  discusses  impacts  to  small 
entities  in  'the  year  2000.  the  projected 
first  full  year  under  the  amendment  An 
assumption  of  constant  prices  is  applied 
throughout  the  summary.  It  is  also 
assumed  that  the  2000  fishery  will  be 
similar  to  1997  in  terms  of  commercial 
and  recreational  landings. 

Impact  of  the  Commercial  Vessel 
Pennit 

NMFS  recently  completed  an  analysis 
of  NMFS  bluefish  operator  permit 
holder  files.  In  the  mil  permit  year  of 
1998,  there  were  1,126  Federal  bluefish 
permits  issued  to  individuals.  The 
Federal  individual  bluefish  permit  file 
was  merged  with  the  vessel  owoier 
database  for  Federal  permits  by  permit 
holder  name  to  identify  the  number  of 
Federal  bluefish  individual  permits 
associated  with  vessel  ownership.  It  is 
estimated  that  190  permits  held  oy 
individuals  are  associated  with  vessel 
ownership.  As  such,  these  individuals 
vrould  be  allowed  to  continue  to  sell 


bluefish  caught  from  their  vessels,  as 
long  as  they  obtain  a  bluefish  vessel 
permit.  Over  32  percent  (305)  of  the 
individuals  with  no  vessel  status  (936) 
claimed  that  5-percent  or  more  of  their 
annual  income  is  derived  from  the  sale 
of  bluefish.  Therefore,  the  Council 
concluded  that  the  proposed  action 
could  result  in  a  significant  economic 
impact  (result  in  a  5  percent  or  more 
revenue  loss)  for  a  substantial  (20 
percent  or  more)  number  of  small 
entities  (participants).  It  is  unclear  how 
many  of  these  individuals  would  make 
the  required  capital  investment 
necessary  to  piuchase  a  vessel,  which 
would  allow  them  to  apply  for  a 
bluefish  vessel  permit.  NMFS  seeks 
public  comment  on  this  issue. 

Also,  it  is  possible  that  some  of  these 
individuals  took  party  and  charter 
recreational  trips  with  the  sole  purpose 
of  landing  bluefish  to  be  sold 
commercially.  There  is  no  indication 
that  the  implementation  of  this  measure 
would  lead  to  any  substantive  decline  in 
the  demand  for  party  and  charter  boat 
trips.  Anglers  that  fish  from  party  and 
charter  boats  fish  for  multiple  species, 
and  only  a  few  anglers  would  take 
recreational  trips  to  target  solely 
bluefish  to  be  sold  commercially. 

The  Council,  in  Amendment  1. 
acknowledges  that  since  there  have  been 
no  mandatory  reporting  requirements  in 
the  past  for  this  fishery,  it  is  not 
possible  to  determine  the  number  of 
individuals  holding  bluefish  permits 
who  actually  land  and  sell  bluefish.  The 
individual  permit  holders  affected  by 
this  rule  may  include  individuals  who 
exceeded  the  bag  limit  to  stock  their 
freezers  or  feed  the  poor  in  their 
communities,  for  example.  In  addition, 
crew  members  of  party  boats  have 
supplemented  their  wages  by  selling 
bluefish  under  the  individual  permit. 
Since  arrangements  between  owner/ 
operators  and  their  crew  differ 
individually  and  by  region,  it  is  difficult 
to  ascertain  the  number  of  crew  likely 
to  be  affected. 

The  Council  assumed  that  individuals 
who  were  not  registered  as  owners  of 
federally  permitted  vessels  did  not  own 
a  vessel  and  would  not  qualify  for  a 
vessel  pennit  imder  Amendment  1. 
However,  many  of  these  individuals 
probably  own  vessels  that  are  used  for 
recreational  fishing  only.  This  is 
especially  significant,  given  that  the 
majority  of  the  individuals  who 
ciurently  hold  individual  commercial 
permits  reside  in  New  Jersey,  a  state  that 
does  not  issue  its  own  commercial 
permit,  but  relies  on  the  Federal 
individual  commercial  permit.  Since 
New  Jersey  does  not  regulate 
commercial  vessels  harvesting  bluefish 


through  permits,  owners  of  recreational 
boats  would  need  only  to  obtain  a 
Federal  individual  commercial  permit 
to  land  and  retain  more  than  the  bag 
limit.  Therefore,  the  Council's 
assumption  regarding  the  percentage  of 
income  claimed  and  the  assumption 
that  those  who  do  not  own  a  federally 
permitted  vessel  do  not,  indeed,  own  a 
vessel,  likely  imderestimates  the 
number  of  individuals  who  would 
qualify  for  Federal  commercial  vessel 
permits  if  this  proposed  rule  is 
implemented.  Notwithstanding  the 
above  discussion,  it  is  likely  that  some 
portion  of  the  number  of  individual 
permit  holders,  although  immeasurable, 
may  be  vulnerable  to  economic  impacts 
as  a  result  of  this  action.  The  Council 
notes  that  negative  economic  impacts  on 
small  entities  would  be  mitigated  by 
potential  increases  in  harvest  associated 
with  a  rebuilt  bluefish  stock. 

Hie  Coimcil  also  considered  the 
status  quo  alternative  of  continuing  the 
issuance  of  permits  to  individuals. 
Although  this  would  mitigate  the 
economic  impacts  of  the  proposed 
vessel  permitting  scheme,  the  Council 
notes  that  under  individual  permitting, 
the  monitoring  of  the  quota  system 
could  potentially  be  undermined, 
because  it  may  be  difficult  to  contact 
individuals  with  timely  notifications  or 
obtain  information  required  for  quota 
reports.  Implementation  and 
enforcement  of  commercial  closures  and 
commercial  minimum  fish  sizes  that  are 
essential  to  managing  the  fishery  would 
be  compromised  by  the  continued 
permitting  of  individuals.  Furthermore, 
harvesting  capacity  or  fishing  power 
could  not  be  evaluated  under  a  regime 
of  individual  permits. 

Impacts  of  Quota  Allocation 

The  Council  considered,  but  rejected, 
several  time  periods  other  than  1981- 
1989,  upon  which  to  base  allocation  of 
the  total  annual  quota  between  the 
commercial  and  recreational  sectors, 
and  state-by>state  allocations  of  the 
commercial  quota.  Other  time  periods 
considered  were  1981-1993  and  1985- 
1989. 

The  Council  chose  the  time  period 
1981-1989  for  the  preferred  alternative 
because  it  reflects  the  composition  of 
the  overall  fishery  in  a  period  of 
relatively  high  stock  abundance  and 
stability.  Furthermore,  the  Council 
believed  that  basing  the  allocation  on 
proportional  catch  after  1989  would  be 
biased,  since  restrictions  of  10  fish  per 
individual  angler  vtrere  introduced  by 
the  FMP  in  1990,  while  no  restrictions 
were  placed  on  the  commercial  fishery, 
e.g.,  there  are  no  trip  limits,  minimimi 
fish  size,  or  minimum  mesh  size. 


In  19^^,  commercial  landings 
accoimted  for  39  percent  of  total 
landing^;  The  commercial  allocation  (17 
percent]  Imder  the  preferred  alternative 
would  iJBJpresent  a  substantial  reduction 
relatively  the  1997  landings.  The 
CoimciL  recognizing  this  disparity, 
decided  to  allow  the  commercial  quota 
to  be  inq^ased  up  to  10.5  mil  lb  (4.76 
mil  kg),|1he  average  commercial 
landing}  for  the  period  1990-1997, 
under  ^  following  condition— if  17 
percentjif  the  TAL  (the  commercial 
sector)  for  a  given  year  is  initially 
calculated  to  be  less  than  10.5  mil  lb 
(4.76  mil  kg),  then  the  quota  could  be 
increased  from  the  level  associated  with 
17  perc^t  of  the  TAL  up  to  10.5  mil  lb 
(4.76  mil  kg). 

The  dterall  quota  for  2000,  per  the 
prefeiT^  rebuilding  schedule,  would  be 
43.08  A\\  lb  (19.54  mil  kg),  resulting  in 
allocatibns  of  7.32  mil  lb  (3.32  mil  kg) 
for  the  commercial  fishery  and  35.80 
mil  lb  (9^.23  mil  kg)  for  the  recreational 
fishery^  Using  1997  data  (9.305  mil  lb 
(4.21  T^\  kg))  for  comparison, 
commemu  vessels  in  the  2000  fishery 
could  enpect  to  experience  increased 
revenui^,  at  least  in  the  short  term, 
since  itj  (s  assumed  that  the  commercial 
fishery  iwould  be  able  to  harvest  10.5 
mil  lb  04.76  mil  kg).  This  is  based  on  the 
underlying  asstmiption  that  the 
recreational  fishery  would  not  be 
projected  to  take  more  than  32.62  mil  lb 
(14.80  mil  kg),  given  that  landings  for 
the  rec^ational  fishery  have  been 
declinidg  since  1991  and  were  only  14.9 
mil  lb  116776  mil  kg)  in  1997. 

it  absence  of  an  unpredicted 
|{  recreational  landings  in  1999, 

4  lb  (4.76  mil  kg)  would  be 

allocate  to  the  commercial  fishery 
(7.32  mil  lb  (3.32  mil  kg)  specified,  plus 
3.18  mil  lb  (1.44  mil  kg)  from  the 
projectjad  surplus  recreational 
allocation).  It  sho\ild  be  noted  that  in 
the  event  recreational  landings  are 

ftrojectad  to  be  more  than  35.80  mil  lb 
16.23  mil  kg),  the  2000  commercial 
quota  «i|ould  be  7.32  mil  lb  (3.32  mil  kg), 
and  coiimiercial  bluefish  fishermen 
would  i&ce  economic  impacts  associated 
with  a  jil-percent  reduction  of 
commncial  landings  from  9.3  mil  lb. 
(4.21  mil  kg)  in  1997. 
Usi^  the  1981-93  and  1985-89 

period^!  for  analyses  would  yield  the 
same  rteult  as  above,  if  the  assumption 
that  the  commercial  sector  would  oe 
able  to  harvest  10.5  mil  lb  (4.76  mil  kg) 
Temaiii$  valid.  The  1981-93  period 
would!  lesult  in  a  19/81  percent 
comm^kial/recreational  split,  while  the 
1985-49  period  would  result  in  an  18/ 
82  perpent  split. 

Impibts  to  individual  state  quotas 
from  a  D  y  of  the  three  alternative  quota 


allocations  would  also  be  positive, 
assuming  that  the  commercial  allocation 
for  the  2000  fishery  is  specified  at  10.5 
mil  lb  (4.76  mil  kg).  The  difference  in 
revenues  going  to  the  various  states 
from  the  distribution  of  quota  is 
negligible  when  the  preferred  period  is 
compared  to  the  two  alternative  periods. 
This  falls  within  a  range  of  0.003  to 
2.300  percent. 

There  would  be  no  substantial  short- 
term  economic  impact  on  businesses 
that  service  the  recreational  fishery  (e.g., 
marina,  bait  shops)  from  the  recreational 
quota.  The  recreational  fishery  could 
take  up  to  35.80  mil  lb  (16.23  mil  kg)  in 
2000,  while  estimated  harvest  in  1997 
was  only  14.9  mil  lb  (6.76  mil  kg)  in 
1997,  leaving  a  projected  surplus  of  20.9 
mil  lb  (9.48  mil  kg). 

Impact  of  Permitting  and  Reporting 
Requirements 

The  alternatives  concerning  vessel 
and  dealer  permitting  and  reporting 
would  have  no  effect  on  revenues  and. 
would  represent  a  minute  portion  of  the 
cost  of  doing  business.  The  Coimcil 
estimated  that  249  new  vessel 
applicants  would  each  spend  S7.50  to 
apply  for  a  permit  and  $20.00  per  year 
for  reporting  requirements.  No  special 
knowledge  is  required  to  fill  out  the 
permit  application. 

Impact  of  a  Commercial  Minimum  Fish 
Size 

With  the  exception  of  the  pound  net 
fishery  and  long  haul  seine  fishery  in 
North  Carolina,  the  preferred  alternative 
of  a  12-inch  (30.48  cm)  minimum  fish 
size  would  not  have  a  significant  impact 
on  revenues.  Data  suggest  that  from 
1987-1996  only  1  percent  of  all  fish 
taken  by  all  gear  types  in  the 
commercial  fishery  were  less  than  12 
indies  (30.48  cm).  There  could  be 
significant  losses  in  revenue  to  the 
pound  net  fishery  and  the  long  haul 
seine  fishery  in  North  Carolina  where 
64.2  and  53.7  percent  of  the  total 
bluefish  catch,  respectively,  may  be  lost 
due  to  this  minimum  fish  size 
restriction.  However,  the  reduction  in 
gross  revenue  is  not  expected  to  be 
significant  for  these  gear  types  in  terms 
of  their  gross  revenue  from  all  fishing 
activities.  Although  the  efiiect  of  other 
TTiinimum  fish  sizes  is  not  known,  it  can 
be  construed  that  the  greater  the 
tpiniTnuin  fish  size,  the  larger  the 
impact. 

Impact  of  the  Recreational  Minimum 
Size  Limit 

The  recreational  minimiun  size  limit 
of  12  inches  may  effect  revenues  earned 
by  party /charter  boats.  The  decrease  in 
revenues  would  be  attributable  to 


anglers'  perception  of  the  fishing 
experience  in  regard  to  keeping  or 
releasing  small  fish  and  how  this  relates 
to  demand  for  party/charter  boat  trips. 
The  greatest  impact  would  be  in  Rhode 
Island,  Connecticut,  and  New  York, 
where  the  minimum  size  limit  would 
impact  established  "snapper"  fisheries. 
As  alternative  sizes  increase,  the 
economic  effect  would  be  diminished. 
However,  with  limited  data,  it  is  not 
possible  to  project  at  what  size  the 
negative  impact  would  dissipate. 

Impacts  of  Rebuilding  Strategies 

The  Council  predicts  that  the 
preferred  and  other  alternative 
rebuilding  strategies  will  have  positive  . 
long-run  economic  impacts.  In  the  short 
term,  the  impact  on  revenues  for  the 
2000  fishery  for  all  alternative 
rebuilding  strategies  depends  on  the 
ability  to  transfer  quota  from  the 
recreational  to  the  commercial  fishery. 
Since  the  Council  has  decided  to  retain 
a  Quota  of  5.95  mil  lb  for  the  commercial 
fiuiery  in  1999,  any  transfers  above  the 
levels  discussed  in  the  previous  section 
on  quota  allocation  would  have  a 
positive  economic  impact  on  the 
commercial  fishery  in  the  year  2000. 

The  Council  prepared  a  FEIS  for  * 

Amendment  1.  A  notice  of  availability 
for  the  FEIS  was  published  in  the 
Federal  Register  on  June  25, 1999  (64 
FR  34235).  A  copy  of  the  FEIS  may  be 
obtained  from  the  Cotmdl  (see 
ADDRESSES). 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displa)rs  a 
currently  valid  0MB  control  number. 

TTiis  rule  contains  collection-of- 
information  requirements  subject  to  the 
PRA.  These  coUection-of-information 
requirements  have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  approval.  The  pubUc  reporting 
burden  for  vessel  logbooks  is  estimated 
to  average  12  minutes  per  response.  The 
reporting  burden  for  dealer  reports  is 
estimated  to  average  4  minutes  for  the   , 
IVR  system  and  estimated  to  average  2 
minutes  for  completing  NOAA  Form 
30-80.  The  reporting  burden  for  new 
requirements  is  estimated  to  be  30 
minutes  for  vessel  and  charter/paity 
vessel  permit  appUcations.  12  minutes 
for  dealer  permit  applications.  45 
minutes  for  vessel  identification,  2 
minutes  for  completing  the  employment 
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section  of  the  Processed  Products 
Repmt,  and  60  minutes  for  states  to 
apply  for  a  transfer  of  commercial 
bluefish  quota.  These  estimates  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  mwintaining  the  data 
needed,  and  completing  and  revie%ving 
the  collection  of  information. 

Public  comment  is  sought  regarding: 
Whether  this  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
informatian  has  practical  utility:  the 
accuracy  of  the  burden  estimate;  Mrays  to 
enhance  the  quality,  utility,  and  clarity 
of  the  infonnation  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  infonnation.  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Please  send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  the  data  reqtiirements. 
indudii^  suggestions  for  radudng  the 
burden,  to  NMFS  (see  A00REME8)  and 
to  the  Office  of  Information  and 
Regulatory  AfGuis.  Office  of 
Management  and  Budget.  Washington. 
DC  20503  (ATTN:  NOAA  Desk  Officer). 

List  of  Svtqects  in  SO  CFR  Part  648 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  16. 1999. 
AadrewA.! 


Coundl's  Executive  Director  or  a 
designee  chairs  the  committee. 

3.  In  §  648.4,  the  section  heading  and 
paragraphs  (a)(8),  (b)  and  (c)(2)(i)  are 
revised,  and  paragraph  (c)(3)  is 
removed,  to  read  as  follows: 


Deputy  Assistant  Administrator  for  Fisheries, 
Nationa]  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648-flSHERiES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  In  §  648.2.  ihe  definition  for 
"Bluefish  CcHnmittee"  is  removed  and  a 
new  definition  for  "Bluefish  Monitoring 
Committee"  is  added  in  alphabetical 
order  to  read  as  follows: 

f64&2    Defmitlone. 


Bluefish  Monitoring  Committee  means 
a  committee  made  up  of  staff 
representatives  of  the  Mid- Atlantic 
Fishery  Management  Coimcil,  the  New 
England  Fishery  Management  Council, 
and  South  Atlantic  Finery  Management 
Council,  the  NMFS  Northeast  Regional 
Office,  the  NMFS  Northeast  Fisheries 
Science  Center,  and  the  Commission. 
The  Mid-Atlantic  Fishery  Management 


f  648.4 

(a)  •  •  • 

(8)  Atlantic  bluefish  vessels— {i) 
Commercial.  Any  vessel  of  the  United 
States  including  party  and  charter  boats 
not  carrying  passengers  for  hire,  that 
fishes  for,  possesses,  or  lands  Atlantic 
bluefish  in  or  from  the  EEZ  in  excess  of 
the  recreational  possession  limit 
specified  at  §  648.164  must  have  been 
issued  and  carry  on  board  a  valid 
commercial  bluefish  vessel  permit. 

(ii)  Party  and  charter  vessels.  Any 
party  ox  charter  boat  must  have  been 
issued  and  carry  on  board  a  valid  party 
or  charter  boat  a  permit.to  fish  for 
bluefish  if  it  is  carrying  passengers  for 
hire.  Such  vessel  must  ooserve  the 
possession  limits  established  pursxiant 
to  §648.164,  and  the  prohibitions  on 
sale  specified  in  §648.14(w). 

(b)  Permit  conditions.  Any  person 
who  applies  for  a  fishing  permit  imder 
this  section  must  agree  as  a  condition  of 
the  permit  that  the  vessel  and  the 
vessel's  fishing  activity,  catch,  and 
pertinent  gear  (without  regard  to 
whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  ^Z,  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken  or  landed),  are  subject 
to  all  requirements  of  this  part,  unless 
exempted  from  such  requirements 
imder  this  part.  All  such  fishing 
activities,  catch,  and  gear  will  remain 
subject  to  all  applicable  state 
requirements.  Except  as  otherwise 
provided  in  this  part,  if  a  requirement 
of  this  part  and  a  inanagement  measure 
required  by  a  state  or  local  law  difiier, 
any  vessel  owner  permitted  to  fish  in 
the  EEZ  for  any  species  managed  under 
this  part  must  comply  with  the  more 
restrictive  requirement.  Owners  and 
operators  of  vessels  fishing  under  the 
terms  of  a  summer  floimder 
moratorium,  scup  moratoriiun,  black  sea 
bass  moratoriiun  or  bluefish  commercial 
vessel  permit  must  also  agree  not  to 
land  summer  flounder,  scup,  black  sea 
bass,  or  bluefish,  respectively,  in  any 
state  after  NMFS  has  published  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  for 
that  state  or  pwriod  has  been  harvested 
and  that  no  commercial  quota  is 
available  for  the  respective  species.  A 
state  not  receiving  an  allocation  of 
siunmer  flounder,  scup,  black  sea  bass, 
or  bluefish,  either  directly  or  through  a 
coastwide  allocation,  is  deemed  to  have 


no  commercial  quota  available.  Owners 
or  operators  fishing  for  siuf  clams  and 
ocean  quahogs  wdtnin  waters  under  the 
jurisdiction  of  any  state  that  requires 
cage  tags  are  not  subject  to  any 
conflicting  Federal  minimiun  size  or 
tagging  requirements.  If  a  surf  clam  and 
ocean  quahog  requirement  of  this  part 
differs  from  a  siuf  clam  and  ocean 
quahog  management  measure  required 
by  a  state  that  does  not  require  cage 
tagging,  any  vessel  owners  or  operators 
permitted  to  fish  in  the  EEZ  for  surf 
clams  and  ocean  quahogs  must  comply 
with  the  more  restrictive  requirement 
while  fishing  in  state  waters.  However, 
surrender  of  a  surf  clam  and  ocean 
quahog  vessel  permit  by  (he  owner  by 
certified  mail  addressed  to  the  Regional 
Administrator  allows  an  individual  to 
comply  with  the  less  restrictive  state 
minimum  size  requirement,  as  long  as 
fishing  is  conducted  exclusively  within 
state  waters.  If  the  commercial  black  sea 
bass  quota  for  a  period  is  harvested  and 
the  coast  is  closed  to  the  possession  of 
black  sea  bass  north  of  35*15.3'  N.  lat., 
any  vessel  owners  that  hold  valid 
commercial  permits  for  both  the  black 
sea  bass  and  the  NMFS  Southeast 
Region  Snapper-Grouper  fisheries  may 
surrender  their  moratorium  Black  Sea 
Bass  permit  by  certified  mail  addressed 
to  the  Regional  Administrator  and  fish 
pursuant  to  their  Snapper-Grouper 
permit,  as  long  as  fishing  is  conducted 
exclusively  in  waters,  and  landings  are 
made,  south  of  35*15.3'  N.  lat.  A 
moratorium  permit  for  the  black  sea 
bass  fishery  that  is  volimtarily 
relinquished  or  surrendered  will  be 
reissued  upon  the  receipt  of  the  vessel 
owner's  written  request  after  a 
minimum  period  of  6  months  bom  the 
date  of  cancellation. 

(c)*  •  • 

(2)  *  *  *  (i)  An  application  for  a 
permit  issued  under  this  section,  in 
addition  to  the  infonnation  specified  in 
paragraph  (c)(1)  of  this  section,  also 
must  contain  at  least  the  following  and 
any  thing  else  required  by  the  Regional 
Achninistrator:  Vessel  name;  owner 
name  or  name  of  the  owner's  authorized 
representative,  mailing  address,  and 
telephone  number;  uSxi 
dociunentation  niunber  and  a  copy  of 
the  vessel's  current  USCG 
documentation  or,  for  a  vessel  not 
required  to  be  doc\unented  under  46 
U.S.C.,  the  vessel's  state  registration 
number  and  a  copy  of  the  current  state 
registration;  a  copy  of  the  vessel's 
current  party/charter  boat  license  (if 
applicable):  home  port  and  principal 
port  of  landing;  length  overall:  GRT;  NT; 
engine  horsepower;  year  the  vessel  was 
built;  type  of  construction:  type  of 
propulsion;  approximate  fish  hold 
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capacityc  type  of  fishing  gear  used  by 
the  vesif  I;  ntunber  of  crew;  number  of 
party  or  charter  passengers  licensed  to 
be  carrijad  (if  applicable);  permit 
categorVt  if  the  owner  is  a  corporation, 
a  copy  pf  the  current  Certificate  of 
Incorp<)]tetion  or  other  corporate  papers 
showing  the  date  of  incorporation  and 
the  nanjies  of  the  current  officers  of  the 
corporsltion,  and  the  names  and 
addresses  of  all  shareholders  owning  25 
percent  6r  more  of  the  corporation's 
shares;  if  the  owner  is  a  partnership,  a 
copy  olthe  current  Partnership 
A^eeni^nt  and  the  names  and  addresses 
of  all  pahners;  if  there  is  more  than  one 
owner,  jt^e  names  of  all  owners  having 
a  25-pettent  interest  or  more;  and 
permit  number  of  any  current  or,  if 
expired,  previous  Federal  fishery  permit 
issued  to  the  vessel. 

4.  In  ^648.5,  the  first  sentence  of 
paragrabh  (a)  is  revised  to  read  as 
foUowsc 

§  648bS   jDperalor  pennits. 

(a)  Gttteral.  Any  operator  of  a  vessel 
fishing  |ft>r  or  possessing  sea  scallops  in 
excess  6f  40  lb  (18.1  kg),  NE 
multisiMcies,  monkfiw,  mackerel, 
squid,  butterfish,  scup,  black  sea  bass, 
or  bluefish,  harvested  in  or  from  the 
EEZ.  or  issued  a  permit  for  these  species 
under  this  part,  must  have  been  issued 
under  tfais  section  and  carry  on  board, 
a  valid  lajperator's  permit.  •  •  • 

5.  In  §648.6,  paragraph  (a)  is  revised 
to  read  Hs  follows: 

{648b6  I  pealer/processor  pennits. 

(a)  Giheral.  All  NE  multispecies, 
monkfisk,  sea  scallop,  summer  flounder, 
surf  clam,  ocean  quahog,  mackerel, 
squid,  butterfish,  scup,  black  sea  bass, 
or  bluefish  dealers  and  surf  clam  and 
ocean  qiiahog  processors  must  have 
been  isstied  imder  this  section,  and  have 
in  theirj  possession  a  valid  permit  for 
these  sb^ies. 
*       *  I  i    *       *       * 

6.  In  fi|648.7,  the  first  sentence  of 
paragra  ^s  (a)(l)(i)  and  (a)(3)(i)  and  the 
headinj ;  land  first  sentence  of  paragraph 
(b)(l)(i)  ue  revised  to  read  as  follows: 

f  648.7    Reeordkaeping  and  reporting 
requlfw  lentd 

(a)  *  1  • 

(1)  *  t  • 

(i)  AUlsummer  flounder,  scup,  black 
sea  bas^^  Atiantic  sea  scallop,  NE 
multispacies,  monkfish,  Atlantic 
mackerel,  squid,  butterfish,  or  bluefish 
dealers  must  provide:  Dealer  name  and 
mailing  address;  dealer  permit  number; 
name  and  permit  number  or  name  and 
hull  number  (USCG  documentation 


number  or  state  registration  niunber, 
which  ever  is  appUcable)  of  vessels  from 
which  fish  are  landed  or  received;  trip 
identifier  for  a  trip  bom  which  fish  are 
landed  or  received;  dates  of  purchases: 
pounds  by  species  (by  market  category, 
if  applicable);  price  per  poimd  by 
species  (by  market  category,  if 
applicable);  port  landed;  signature  of 
person  supplying  the  information;  and 
any  other  information  deemed  necessary 
by  the  Regional  Administrator.  *  *  * 
•       •       •       •       • 

(3)*   •  • 

(i)  Summer  floimder,  scup,  black  sea 
bass,  Atlantic  sea  scallop,  NE 
multispecies,  Atlantic  mackerel,  squid, 
butterfish,  and  bluefish  dealers  must 
complete  the  "Employment  Data" 
section  of  the  Annual  Processed 
Products  Report;  completion  of  the 
other  sections  of  that  fonn  is  voluntary. 


(b)*  •  • 

(D*  •  • 

(i)  Owners  or  operators  of  vessels 
issued  a  summer  flounder,  scup.  black 
sea  bass.  Atlantic  sea  scallop.  NE 
multispecies.  Atlantic  mackerel,  squid, 
butterfish.  or  bluefish  permit.  The 
owner  or  operator  of  any  vessel  issued 
a  permit  for  summer  flounder,  scup, 
black  sea  bass,  Atiantic  sea  scallops,  NE 
multispecies,  Atlantic  mackerel,  squid, 
butterfish,  or  bluefish  must  maintain  on 
board  the  vessel,  and  submit,  an 
accurate  daily  fishing  log  report  for  all 
fishing  trips,  regardless  of  species  fished 
for  or  taken,  on  forms  supplied  by  or 
approved  by  the  Regional 
Administrator.  •  *  • 


7.  In  §  648.11,  the  first  sentence  of 
paragraph  (a)  and  paragraph  (e)  are 
revised  to  read  as  follows: 


f  648.1 1    At-aea  sampler/observer 
coverage. 

(a)  The  Regional  Administrator  may 
request  any  vessel  holding  a  permit  for 
Atlantic  sea  scallops,  or  NE 
multispecies,  or  monkfish,  or  Atiantic 
mackerel,  squid,  butterfish,  or  scup,  or 
black  sea  bass,  or  bluefish,  or  a 
moratorium  permit  for  summer 
flounder,  to  carry  a  NMFS>approved  sea 
sampler/obsejrver.  •  •  * 

(e)  The  owner  or  operator  of  a  vessel 
issued  a  summer  flounder  moratorium 
permit,  or  a  scup  moratoriiun  permit,  or 
a  black  sea  bass  moratorium  permit,  or 
a  bluefish  permit,  if  requested  by  the  sea 
sampler/observer  also  must: 

(1)  Notify  the  sea  sampler/observer  of 
any  sea  turtles,  marine  mammals, 
summer  flounder,  scup,  or  black  sea 


bass,  or  bluefish,  or  other  specimens 
taken  by  the  vessel. 

(2)  Provide  the  sea  sampler/observer 
with  sea  turtles,  marine  mammals, 
siunmer  flounder,  scup,  or  black  sea 
bass,  or  bluefish,  or  other  specimens 
taken  by  vessel 

8.  In  §  648.12,  the  introductory  text  is 
revised  to  read  as  follows: 

1648.12    Experimental  flaMng. 

The  Regional  Administrator  may 
exempt  any  person  or  vessel  from  the 
requirements  of  subparts  B  (Atlantic 
mackerel,  squid,  and  butterfish),  D  (sea 
scallop),  E  (surf  clam  and  ocean 
quahc^,  F  (NE  multispecies),  G 
(siunmer  flounder),  H  (scup),  I  (black 
sea  bass),  or  J  (bluefish)  of  this  part  for 
the  conduct  of  experimental  fishing 
beneficial  to  the  management  of  the 
resources  or  fishery  managed  under  that 
subpart.  The  Regional  Administrator 
shall  consult  with  the  Executive 
Director  of  the  Council  regarding  such 
exemptions  for  the  Atiantic  madcerel, 
squid,  and  butterfish,  the  siunmer 
flounder,  the  scup,  the  black  sea  bass, 
and  the  bluefish  fisheries. 


9.  In  §648.14,  paragraphs  (w)(l) 
through  (w)(S)  are  revised  and 
paragraphs  (w)(6),  (w)(7),  and  (x)(8)  are 
added  to  read  as  follows: 

S  648.14    Prohibitions. 


(w)*  •  • 

(1)  Possess  in  or  harvest  from  the  EEZ, 
Atlantic  bluefish,  in  excess  of  the  daily 
possession  limit  found  at  §  648.164, 

.  unless  the  vessel  is  issued  a  valid 
Atlantic  bluefish  vessel  permit  under 
§  648.4(a)(8)  and  the  permit  is  on  board 
the  vessel  and  has  not  been  surrendered, 
revoked,  or  suspended. 

(2)  Purchase,  possess  or  receive  for  a 
commercial  purpose,  or  attempt  to 
purchase,  possess,  or  receive  for  a 
commercial  purpose,  in  the  capacity  of 
a  dealer,  except  for  transport  on  land, 
Atlantic  bluefish  taken  from  a  fishing 
vessel  unless  issued,  and  in  possession 
of,  a  valid  Atlantic  bluefish  fishery 
dealer  permit  issued  under  §  648.6(a). 

(3)  Sell,  barter,  trade  or  transfer,  or 
attempt  to  sell,  barter,  trade  or  otherwise 
transfer,  other  than  for  transport. 
Atlantic  bluefish,  unless  the  dealer  or 
transferee  has  a  dealer  permit  issued 
under  §  648.6(a). 

(4)  Land  Atlantic  bluefish  for  sale  in 
a  state  after  the  effective  date  of  the 
notification  in  the  Federal  Register, 
pursuant  to  §  648.161(b),  whidi  notifies 
permit  holders  that  the  commercial 
quota  is  no  longer  available  in  that  state. 
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(5)  Cany  passengers  for  hire,  or  carry 
more  than  three  crew  members  for  a 
diaiter  boat  or  five  crew  members  for  a 
party  boat,  while  fishing  commercially 
pursuant  to  an  Atlantic  hluefish  permit 
issued  under  S  648.4(a)(8}. 

(6)  Land  Atlantic  biuensh  for  sale 
after  the  effective  date  of  the  notification 
in  the  Federal  Registar  pursuant  to 

§  648.161(a),  which  notifies  permit 
holders  that  the  Atlantic  hluefish  fishery 
is  closed. 

(7)  Sell  or  transfer  hluefish  harvested 
in  or  bom  the  EEZ  unless  the  vessel  has 
been  issued  a  valid  commercial  permit 
pursuant  to  §  648.4(a)(8)(i). 

(x|  •  •  • 

(8)  All  bluefish  possessed  on  board  a 
party  or  charter  vessel  issued  a  permit 
under  §  648.4(a)(8)  are  deemed  to  have 
been  harvested  from  the  EEZ. 

10.  Subpart  J  is  revised  to  read  as 
foUows: 

Subpart  J    Managtiunt  M— aur»8  for 
ItM  Atlantic  Blu«fi«h  Fishary 

648.160  Catch  quotas  and  other  restrictions. 

648.161  Qosures. 

648.162  Minimum  fish  sizes. 

648.163  Gear  restrictions. 

648.164  Possession  restrictions. 

648.165  Framework  specifications. 

Subpart  J— Managamant  Maasuras  for 
tha  Atlantic  Bluafiah  Fiahary 

fM8.1«0    Catch  quotas  and  other 
mtikiiluiia. 

The  fishing  year  is  fit>m  January  1 
throudi  December  31. 

(a)  Annual  review.  The  Bluefish 
Monitoring  Committee  will  review  the 
following  data,  subject  to  availability, 
on  or  before  August  15  of  each  year  to 
recommend  the  total  allowable  level  of 
landings  (TAL)  and  other  restrictions 
necessary  to  achieve  a  target  fishing 
mortaUty  rate  (F)  of  0.51  in  1999  and 
2000;  a  target  F  of  0.41  in  2001.  2002, 
and  2003:  a  target  F  of  0.31  in  2004, 
2005,  2006,  and  2007;  and  a  target  F  of 
0.36  thereafter:  Commercial  and 
recreational  catch  data;  current 
estimates  of  fishing  mortality;  stock 
status;  recent  estimates  of  recruitment; 
virtual  population  analysis  results; 
levels  of  noncompliance  by  fishermen 
or  individual  states;  impact  of  size/mesh 
regulations;  sea  sampling  data;  impact 
of  gear  other  than  otter  trawls  and  gill 
nets  on  the  mortality  of  bluefish;  and 
any  other  relevant  information. 

(b)  Recommended  measures.  Based  on 
the  annual  review,  the  Bluefish 
Monitoring  Committee  shall  recommend 
to  the  Coastal  Migratory  Committee  of 
the  Cotmcil  and  me  Commission  the 
follovtdng  measiu-es  to  assure  that  the  F 
specified  in  paragraph  (a)  of  this  section 
will  not  be  exceeded: 


(1)  A  TAL  set  from  a  range  of  zero  to 
the  maximiun  allowed  to  achieve  the 
specified  F. 

S2)  Commercial  minimum  fish  size. 
3)  Minimum  mesh  size. 
4)  Recreational  possession  limit  set 
from  a  range  of  zero  to  20  bluefish  to 
achieve  the  specified  F. 
(5)  Recreational  minimum  fish  size. 

!6)  Recreational  season. 
7]  Restrictions  on  gear  other  than 
otter  trawls  and  gill  nets. 

(c)  Allocation  of  the  TAL— (1) 
Recreational  harvest  limit.  The 
recreational  fishery  shall  be  allocated  83 
percent  of  the  TAL  as  a  harvest  limit. 

(2)  Commercial  quota.  The 
commercial  fishery  shall  be  allocated  17 
percent  of  the  TAL  as  a  quota.  If  1 7 
percent  of  the  TAL  is  less  than  10.5  mil 
lb  (4.8  mil  kg),  and  the  recreational 
fishery  is  not  projected  to  land  83 
percent  of  the  TAL  for  the  upcoming 
year,  the  commercial  fishery  may  be 
allocated  up  to  10.5  mil  lb  (4.8  mil  kg) 
as  its  quota,  provided  that  the 
combination  of  the  projected 
recreational  landings  and  the 
commercial  quota  does  not  exceed  the 
TAL. 

(d)  Annual  fishing  measures.  The 
Coimcil's  Coastal  Migratory  Committee 
shall  review  the  recommendations  of 
the  Bluefish  Monitoring  Committee. 
Based  on  these  recommendations  and 
any  public  comment,  the  Coastal 
Migratory  Committee  shall  recommend 
to  the  Coimcil  measures  necessary  to 
assure  that  the  applicable  specified  F 
will  not  be  exceeded.  The  Council  shall 
review  these  recommendations  and, 
based  on  the  recommendations  and  any 
public  comment,  recommend  to  the 
Regional  Administrator  by  September  1 
measures  necessary  to  assure  that  the 
applicable  specified  F  will  not  be 
exceeded.  The  Council's 
recommendations  must  include 
supporting  dociunentation,  as 
appropriate,  concerning  the 
environmental,  economic,  and  social 
impacts  of  the  recommendations.  The 
Regional  Administrator  shall  review 
these  recommendations  and  any 
recommendations  of  the  Commission. 
After  such  review,  the  Regional 
Administrator  will  publish  a  proposed 
rule  in  the  Federal  Register  on  or  about 
October  15  to  implement  a  coastwise 
commercial  quota  and  recreational 
harvest  limit  and  additional 
management  measiues  for  the 
commercial  fishery,  and  will  publish  a 
proposed  rule  in  the  Federal  Register  on 
or  about  February  15  to  implement 
additional  management  measures  for  the 
recreational  fishery,  if  received  from  the 
Coimcil  by  January  1,  if  he/she 
determines  that  such  measures  are 
necessary  to  assure  that  the  applicable 


specified  F  will  not  be  exceeded.  After 
considering  public  comment,  the 
Regional  Administrator  will  publish  a 
final  rule  in  the  Federal  Register. 

(e)  Distribution  of  annual  quota.  (1) 
The  aimual  commercial  quota  will  be 
distributed  to  the  states,  based  upon  the 
foUoMong  percentages: 

Annual  Commercial  Quota  Shares 


state 

Percentage 

ME  

0.6685 

NH 

04145 

Ri  ..!!!!™!"!!!!!™!!"""!!!!!!I!"!!I 

6.7167 
6  8081 

CT 

NY 

NJ  

1.2663 
10.3851 
14  8162 

DE 

1  8782 

MD  

3.0018 
11.8795 
32  0608 

SC 

GA 

0.035? 
00095 

FL 

10.0597 

TotaJ ..,..,.   4 

100  0000 

Note:  The  "Total"  does  not  actually 
add  up  to  100.0000  because  of  rounding 
error. 

(2)  All  bluefish  landed  for  sale  in  a 
state  shall  be  applied  against  that  state's 
annual  commercial  quota,  regardless  of 
where  the  bluefish  were  harvested.  Any 
overages  of  the  commercial  quota 
landed  in  any  state  will  be  deducted 
from  that  state's  annual  quota  for  the 
following  year. 

(f)  Quota  transfers  and  combinations. 
Any  state  implementing  a  state 
commercial  quota  for  bluefish  may 
request  approval  from  the  Regional 
Administrator  to  transfer  part  or  all  of 
its  annual  quota  to  one  or  more  other 
states.  Two  or  more  states  implementing 
a  state  commercial  quota  for  bluefish 
may  request  approval  from  the  Regional 
Administrator  to  combine  their  quotas, 
or  part  of  their  quotas,  into  an  overall 
regional  quota.  Requests  for  transfer  or 
combination  of  commercial  quotas  for 
bluefish  must  be made  by  individual  or 
joint  letter(s)  signed  by  the  principal 
state  official  with  marine  fishery 
management  responsibility  and 
expertise,  or  his/her  previously  named 
designee,  for  each  state  involved.  The 
letter(s)  must  certify  that  all  pertinent 
state  requirements  have  been  met  and 
identify  the  states  involved  and  the 
amount  of  quota  to  be  transferred  or 
combined. 

(1)  Within  10  working  days  following 
the  receipt  of  the  letter(s)  from  the  states 
involved,  the  Regional  Administrator 
shall  notify  the  appropriate  state 
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offidalsi  bf  the  disposition  of  the 
request.  In  evaluating  requests  to 
transfer  a  quota  or  combine  quotas,  the 
Regional  Administrator  shall  consider 
whether: 
(i)  Thej  transfer  or  combination  would 

Ereclud0|  thb  overall  annual  quota  from 
eing  fiilly  harvested, 
(ii)  The  transfer  addresses  an 
unforeseen  variation  or  contingency  in 
the  fish^iy. 

(iii)  The  transfer  is  consistent  with  the 
objectives  of  the  FMP  and  Magnuson> 
Stevens  Act. 

(2)  Tl^^  transfer  of  quota  or  the 
combin$tion  of  quotas  will  be  valid  only 
for  the  6i  ilendar  year  for  which  the 
request  y  ras  made  and  will  be  effective 
when  th4  notice  of  approval  of  the 
transfer  Or  combination  has  been 
publisheil  in  the  Federal  Register. 

(3)  A  state  may  not  submit  a  request 
to  transfer  quota  or  combine  quotas  if  a 
request  to  which  it  is  party  is  pending 
before  the  Regional  Administrator.  A 
state  mdt  submit  a  new  request  when  it 
receives  potice  that  the  Regional 
Admini^^tor  has  disapproved  the 
previous  request  or  when  notice  of  the 
approval  of  the  transfer  or  combination 
has  bee^!  published  in  the  Federal 
RegistetJ 

(4)  If  jiere  is  a  quota  overage  among 
states  idtolved  in  the  combination  of 
quotas  i^  the  end  of  the  fishing  year,  the 
overage  will  be  deducted  from  the 
foUowii^g  year's  quota  for  each  of  the 
states  inf  olved  in  the  combined  quota. 
The  deqoction  vfiU  be  proportional, 
based  on  each  state's  relative  share  of 
the  combined  quota  for  the  previous 
year.  A  ^tansfar  of  quota  or  combination 
of  quotas  does  not  alter  any  state's 
percentlige  share  of  the  overall  quota 
spedfieqin  paragraph  (e)(1)  of  this 
section.; ; 

(g)  Ba^ed  upon  any  changes  in  the 
landing^:data  available  from  the  states 
for  the  bise  years  1981-69,  the 
Commiuion  and  the  Council  may 
recommend  to  the  Regional 
Admini^rator  that  the  states'  shares 
specified  in  paragraph  (e)(1)  of  this 
section  be  revised.  The  Council's  and 
the  Cominission's  recommendation 
must  include  supporting 
documeii^tation,  as  appropriate, 
concemiitig  the  environmental  and 
ecbnoniifc  impacts  of  the 
recomnMndation.  The  Regional 
Adminifgrator  shall  review  the 
recomn<4ndation  of  the  Commission  and 
the  Council.  After  such  review,  NMFS 
will  publish  a  proposed  rule  in  the 
FadmUltagister  to  implement  a 
revision  In  the  state  shares.  After 


Register  to  implement  the  changes  in 
allocation. 

1648.161    CtoawM. 

(a)  EEZ  closure.  The  Regional 
Administrator  shall  close  the  EEZ  to 
fishing  for  bluefish  by  commercial 
vessels  for  ihe  remainder  of  the  calendar 
year  by  publishing  notification  in  the  ■ 
Federal  Register  if  be/she  determines 
that  the  inaction  of  one  or  more  states 
will  cause  the  applicable  F  specified  in 
§  648.160(a)  to  be  exceeded,  or  if  the 
commercial  fisheries  in  all  states  have 
been  closed.  The  Regional 
Administrator  may  reopen  the  EEZ  if 
earlier  inaction  by  a  state  has  been 
remedied  by  that  state,  or  if  commercial 
fisheries  in  one  or  more  states  have  been 
reopened  without  causing  the 
applicable  specified  F  to  be  exceeded. 

(b)  State  quotas.  The  Regional 
Administrator  will  monitor  state 
commercial  quotas  based  on  dealer 
reports  and  other  available  information 
and  shall  determine  the  date  when  a 

'State  commercial  quota  will  be 
harvested.  The  Regional  Administrator 
shall  publish  notification  in  the  Federal 
Register  advising  a  state  that,  effective 
upon  a  specific  date,  its  commercial 
quota  has  been  harvested  and  notifying 
vessel  and  dealer  permit  holders  that  no 
commercial  quota  is  available  for 
landing  bluensh  in  that  state. 
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public  comment,  NMFS 
a  final  rule  in  the  Federal 


f64&162    Minimum  fish  j 

If  the  Council  determines  through  its 
annual  review  or  framework  adjustment 
process  that  minimiun  fish  sizes  are 
necessary  to  assure  that  the  fishing 
mortality  rate  is  not  exceeded,  or  to 
attain  other  FMP  objective,  such 
measures  will  be  enacted  through  the 
procedure  specified  in  §  648.160(d)  or 
§648.165. 

1648.163  Gear  restrictlona. 

If  the  Council  determines  through  its 
annual  review  or  framework  adjustment 
process  that  gear  restrictions  are 
necessary  to  assure  that  the  fishing 
mortality  rate  is  not  exceeded,  or  to 
attain  other  FMP  objectives,  such 
measiues  will  be  enacted  through  the 
procediue  specified  in  §  648.160(d)  or 
§648.165. 

1648.164  PoBseBSion  wrtrictlona. 

(a)  No  person  shall  possess  more  than 
10  bluefish  in,  or  harvested  from,  the 
KK7  imless  that  person  is  the  owner  or 
operator  of  a  fishing  vessel  issued  a 
bluefish  commercial  permit  or  is  issued 
a  bluefish  dealer  permit.  Persons  aboard 
a  vessel  that  is  not  issued  a  bluefish 
commercial  permit  are  subject  to  this 
possession  limit.  The  owner,  operator, 
and  crew  of  a  charter  or  party  boat 


issued  a  bluefish  commercial  permit  are 
not  subject  to  the  possession  limit  when 
not  carrying  passengers  for  hire  and 
when  the  crew  size  does  not  exceed  five 
for  a  party  boat  and  three  for  a  charter 
boat. 

(b)  Bluefish  harvested  by  vessels 
subject  to  the  possession  limit  with 
more  than  one  person  on  board  may  h6 
pooled  in  one  or  more  containers. 
Compliance  with  the  daily  possession 
limit  will  be  determined  by  dividing  the 
number  of  bluefish  on  board  by  the 
nimiber  of  persons  on  board,  other  than 
the  captain  and  the  crew.  If  there  is  a 
violation  of  the  possession  limit  on 
board  a  vessel  carrying  more  than  one 
person,  the  violation  shall  be  deemed  to 
have  been  committed  by  the  owner  and 
operator. 

f64&l65    Framework  speelfleatlona. 

(a)  Within  season  management  action. 
The  Council  may,  at  any  time,  initiate 
action  to  add  or  adjust  management 
measures  if  it  finds  that  action  is 
necessary  to  meet  or  be  consistent  with 
the  goals  and  objectives  of  the  Bluefish 
FMP. 

(1)  Adjustment  process.  After  a 
management  action  has  been  initiated, 
the  Council  shall  develop  and  analyze 
appropriate  management  actions  over 
the  span  of  at  least  two  Council 
meetings.  The  Council  shall  provide  the 
public  with  advance  notice  of  the 
availability  of  both  the  proposals  and 
the  analysis  and  the  opportvmity  to 
comment  on  them  prior  to  and  at  the 
second  Council  meeting.  The  Coimcil's 
recommendation  on  adjustments  or 
additions  to  management  measures 
must  come  from  one  or  more  of  the 
following  categories:  Minimum  fish 
size,  maximiun  fish  size,  gear 
restrictions,  gear  requirements  or 
prohibitions,  permitting  restrictions, 
recreational  possession  limit, 
recreational  season,  closed  areas, 
commercial  season,  description  and 
identification  of  essential  fish  habitat 
(EFH),  fishing  gear  management 
measures  to  protect  EFH,  designation  of 
habitat  areas  of  particular  concern 
within  EFH,  and  any  other  management 
measures  currently  included  in  the 
FMP. 

(2)  Council  recommendation.  After 
developing  management  actions  and 
receiving  public  testimony,  the  Coimdl 
shall  mi^e  a  recommendation  to  the 
Regional  Administrator.  The  Coundl's 
recommendation  must  indude 
supporting  rationale  and,  if  management 
measiues  are  recommended,  an  analysis 
of  impacts  and  a  recommendation  to  the 
Regional  Administrator  on  whether  to 
issue  ^e  management  measures  as  a 
final  rule.  If  the  Coundl  recommends 
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that  the  management  measures  should 
be  issued  as  a  final  rule,  the  Council 
must  consider  at  least  the  following 
factors  and  provide  support  and 
analysis  for  each  factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measiues  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season; 

(ii)  Whethw  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
afiiacted  industry  in  the  development  of 
the  Council's  reconunraded 
management  measures; 

(iii)  Whether  there  is  an  inunediate 
need  to  protect  the  resource:  and 


(iv)  Whether  there  will  be  a 
continuing  evaluation  of  management 
measures  adopted  following  their 
implementation  as  a  final  rule. 

(3)  Action  byNMFS.  If  the  Coundl's 
recommendation  to  NMFS  includes 
adjustments  or  additions  to  management 
measures  and: 

(i)  If  NMFS  concurs  with  the 
Coundl's  recommended  management 
measures  sad  determines  that  the 
recommended  management  measures^ 
should  be  issued  as  a  final  rule  based  on 
the  fectors  spedfied  in  paragraph  (a)(2) 
of  this  section,  then  the  measures  will 
be  issued  as  a  final  rule  in  the  Fednvl 
Rmista-. 

(li)  If  NMFS  concurs  with  the 
Coundl's  recommendation  and 
determines  that  the  recommended 


management  measiues  should  be 
published  first  as  a  proposed  rule,  then 
the  measiues  will  be  published  as  a 
proposed  rule  in  the  Federal  Register. 
After  additional  public  comment,  if 
NMFS  concurs  with  the  Council's 
recommendation,  then  the  measures 
will  be  issued  as  a  final  rule  in  the 
Federal  Register. 

(iii)  If  NMFS  does  not  concur,  then 
the  Coundl  will  be  notified  in  writing 
of  the  reasons  for  the  non-concurrence. 

(b)  Emergency  action.  Nothing  in  this 
section  is  meant  to  derogate  from  the 
authority  of  the  Secretary  to  take 
emergency  action  under  section  30S(e) 
of  the  Magnuson-Stevens  Act. 

(PR  Doc.  99-21591  Filed  8-20-99;  8:45  am] 
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proposeid  rules  that  are  applicable  to  the 
public,  niotices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  jdelegations  of  authority,  filing  of 
petitions  end  applications  and  agency 
statemefts  of  organization  and  functions  are 
exampl94  of  documents  appearing  in  this 
section.; ; 


DEPARTMENT  OF  AGRICULTURE 

Agricunural  Research  Service 

Qovemment  Owned  Inventions 
Availal^te  for  Licensing 


Agricultural  Research  Service, 


MBNCi: 

USDA. 

ACTKMJ  Notice  of  Government  Owned 

Inventi|3ns  Available  for  Licensing. 

SUMMAlkT:  The  inventions  listed  below 
are  owi^ed  by  the  U.S.  Government  as 
represented  by  the  Department  of 
Agriculture,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  404  to  achieve 
expeditjibus  commercialization  of 
results  ^  federally  funded  research  and 
development.  Foreign  patents  are  filed 
on  selelned  inventions  to  extend  market 
coveragH  for  U.S.  companies  and  may 
also  be  prvailable  for  licensing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writingjtb  Janet  L  Stockhausen  of  the 
USDA  Pdrest  Service,  One  Gifford 
Pinchot  Drive,  Madison,  Wisconsin 
53705-2898;  telephone:  608-231-9502 
or  fax:  Q08-231-95O8.  Issued  patents 
may  be  icibtained  from  the  Commissioner 
of  Patents.  U.S.  Patent  and  Trademark 
OfBce,  Washington,  DC  20231. 
SUPPLBlpirARY  MTORMATION:  The 
inventiii^s  available  for  licensing  are: 
U.S.  PaMnt  Nos. 
5,786  188.  "Fungal  Inoculum 

Pre^tion" 
5,834,^01,  "Method  of  Removing 
Colcr  From  Kraft  Wood  Pulps" 
5.852  M9,  "Localized  Notch 

Reinforcement  for  Wooden  Beams" 
5.853|482.  "Method  of  Isolating 
Strolls  of  the  Lymantria  dispar 
Nu([lear  Polyhedrosis  Virus" 
5.92ll388,  "Quick  Deployment  Fire 
ter" 

plication  Serial  No. 
272.  "Apparatus  and  Method 


Shi 
Patent 
09/24 


for  I  ]  le  Measurement  of  Forest  Duff 


Moisture  Content" 
Richard  M.  Parry.  Jr., 
Assistant  Administrator. 
[FR  Doc.  99-21838  Filed  8-20-99;  8:45  ami 
BILLINQ  COOE  3410-OS-P 

DEPARTMENT  OF  AQRICULTURE 

Farm  Service  Agency 

Totwcco  Production  and  Marketing 
Information 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  of  intent  to  release 
records  and  opportunity  to  opt  out  of 
the  release. 

SUMMARY:  This  notice  annoimces  the 
intention  of  the  Secretary  of  Agriculture, 
pursuant  to  new  legislation,  to  release 
certain  tobacco  production  and 
marketfhg  records  to  State  organizations 
engaged  in  distributing  certain  private 
funds  to  tobacco  producers  and 
provides  notice  of  the  method  in  which 
interestedLparties  can  opt  out  of  that 
release. 

EFFECTIVE  DATE:  August  19, 1999. 
ADDRESSES:  Notices  should  be  mailed  to 
Charles  Hatcher,  Farm  Service  Agency 
(FSA).  Tobacco  and  Peanuts  Division, 
STOP  0514. 1400  Independence 
Avenue,  SW.  Washington.  DC  20250- 
0514. 

FOR  FURTHER  INFORMATION  CONTACT: 
Misty  L.  Jones,  telephone  (202)  720- 
0200. 

SUPPLEMENTARY  INF0RMATK3N:  Tobacco 
growers  are  required  to  file  various 
records  with  the  Department  of 
Agricultiue  in  coimection  with  the 
operation  of  the  marketing  quota 
program  for  tobacco  operated  by  USDA 
under  the  Agricultural  Adjustment  Act 
of  1938^1938  Act).  Those  records  are 
normally  required  to  be  kept 
confidential.  Recently,  however,  some 
tobacco  companies  have  created  a  $5.15 
billion  national  trust  which  would 
distribute  funds  to  persons  interested  in 
growing  cigarette  ti^cco  under  rules 
that  will  be  developed  by  State  trusts 
created  for  that  purpose,  lliis  $5.15 
billion  distribution  is  sometimes 
referred  to  as  the  "Phase  II"  settlement 
to  distinguish  it  from  the  larger  "Phase 
I"  settlement  in  which  tobacco 
companies  have  agreed  to  pay  a  large 
sum  of  money  to  State  governments. 
Some  of  the  Phase  I  money,  in  some 


States  may  also  go  to  tobacco  producers. 
The  rules  for  the  distribution  of  monies 
under  both  Phase  I  and  Phase  n  will  be 
up  to  State  organizations  and  not  the 
Federal  Government. 

In  order  to  efficiently  make  the 
monies  available  to  interested  parties, 
some  States  have  sought  production 
data  collected  by  USDA  tmder  the  1938 
Act.  As  a  result,  new  legislation  was 
recently  enacted  which  would  allow 
otherwise  confidential  information  to  be 
made  available  to  the  States. 

Specifically,  the  new  legislation  (Pub. 
L.  106-47)  provides  that 
notwithstanding  any  other  provision  of 
law,  the  Secretary  of  Agriculture  may, 
subject  to  certain  conditions,  release  any 
and  all  marketing  information  submitted 
by  persons  relating  to  the  production 
and  marketing  of  tobacco.  The 
information  may  only  be  released  to 
State  trusts  or  similar  organizations 
engaged  in  the  distribution  of  national 
trust  funds  to  tobacco  producers  and 
other  persons  with  interests  associated 
with  the  production  of  tobacco.  The  law 
provides  that  the  information  may  be 
released  only  to  the  extent  that  such 
release  is  in  the  interest  of  tobacco 
producers,  as  determined  by  the 
Secretary  of  Agriculture.  The  new 
legislation  also  provides  that,  in 
advance  of  making  a  release  of 
information,  the  Secretary  of 
Agriculture  shall,  to  the  maximum 
extent  practicable,  allow,  by 
announcement,  a  period  of  at  least  15 
days  for  parties  whose  consent  would 
otherwise  be  required  by  law  to 
effectuate  such  release,  to  elect  to  be 
exempt  from  such  release.  In  addition, 
the  new  law  provides  that  a  person  who 
obtains  information  under  such  a 
release  shall  not  use  the  records  for  any 
other  purpose  not  authorized  by  the 
new  law;  a  person  who  knowingly 
violates  this  condition  on  tha  release  of 
the  records  is  subject  to  a  fiire  of  up  to 
$10,000  and  imprisonment  for  up  to  1 
year,  or  both.  Finally,  the  new  law 
provides  that  the  release  allowed  by  the 
new  law  shall  not  apply  to  records 
submitted  by  cigarette  manufacturers 
with  respect  to  the  production  of 
cigarettes,  or  which  were  submitted  as 
expected  purchase  intentions  in 
connection  with  the  establishment  of 
national  tobacco  quotas,  or  which 
aggregate  the  purchase  of  particular 
buyers  of  tobacco. 
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Requests  have  already  been  made  for 
producer  records  by  State  trusts  which 
are  preparing  to  make  the  multi-billion 
dollar  "Phase  II"  distribution  to  farmers. 
Because  these  fimds  could  provide 
much  needed  help  to  farmers,  the 
Secretary  intends  to  provide  the  records 
to  the  requesting  organizations, 
consistent  with  the  new  law,  except  in 
the  case  of  those  parties  who  wish  to  opt 
out  of  the  release.  Those  who  do  wish 
to  opt  out  of  the  release  should  send 
notice  in  writing  of  that  election  to 
Charles  Hatcher.  FSA,  Tobacco  and 
Peanuts  Division,  STCX>  0514. 1400 
Indroendenoe  Avenue.  SW, 
Washington.  DC  20250-0514.  Such 
notice  must  be  received  by  September  7, 

lvv9. 

As  the  releese  only  affects  farm 
records,  wardiouses  and  bu]fers  of 
tobacco  need  not  file  any  exemption 
elections.  With  respect  to  producers  and 
other  parties  involved  in  the  growing  of 
tobacco,  those  producers  should  be 
advised  that  a  request  ka  an  exemptitm 
from  the  disclosure  could  result  in  a 
delay  in  receiving  a  distribution  from 
the  Stale  trust,  or,  depending  on  the 
eligibility  criteria  created  by  the  State 
oi^uiintians,  an  ineligibility  to  share  in 
^  distribution.  It  is  ^mekn  not 
expected  that  there  will  be  many 
tooamf/daa  requests  filed.  Accordingly, 
it  upfmn  that  the  record  collecticos  can 
be  made  at  one  locaticm  for  re-routing  to 
the  national  record  center  for 
praoeasing. 

Signad  at  WMhington.  DC  on  August  18, 
ie09. 

KallkKalljr. 

AtbniniMltalor,  Farm  Strvha  Agmcy. 
(FR  Doa  9»-21870  Piled  8-19-99;  9:43  am] 


DEPAffTMENT  OF  AQWCULTURE 
Grain  hiMMellon.  Paekara  end 


SoNdMion  of  NoffihMHons  for 

MmoerB  of  ttw  Qrain  NMp#c1lon 
Advtooiy  CoininitiM 

AQENCV:  Grain  Inspection,  Packers  and 
Stockyards  Adqiinistration,  USDA. 
ACTION:  Notice  to  solicit  nominees. 


f:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  annoimdng  that  nominations  are 
being  sought  for  persons  to  serve  on 
GIPSA's  Grain  Inspection  Advisory 
Committee. 

WPPiBMBITUVf  MFORMATION:  Under 
authority  of  section  20  of  the  United 
States  (kain  Standards  Act  (Act),  Pub.  L. 
97-35,  the  Secretary  of  Agriculture 


established  the  Gnia  Inspection 
Advisory  Committee  (Advisory 
Committee)  on  September  29, 1981.  to 
provide  advice  to  the  Administrator  on 
implementation  of  the  Act.  Section  14  of 
the  United  States  Grain  Standards  Act 
Amendments  of  1993,  Pub.  L.  103-156. 
extended  the  authority  for  the  Advisory 
Committee  through  September  30,  2000. 

The  Advisory  Committee  presently 
consists  of  15  members,  appointed  by 
the  Secretary,  who  represent  the 
interests  of  grain  producers,  processors, 
handlers,  merchandisers,  consumers, 
and  exporters,  including  scientists  wdth 
expertise  in  research  related  to  the 
policies  in  section  2  of  the  Act. 
Members  of  the  Committee  serve 
without  compensation.  They  are 
reimbursed  for  travel  expenses, 
including  per  diem  in  lieu  of 
subsistence,  for  travel  away  from  their 
homes  or  regular  places  of  business  in 
performance  of  Advisory  Committee 
service,  as  authorized  under  section 
5703  of  title  5,  United  States  Code. 
Alternatively,  travel  expenses  may  be 
paid  by  Committee  members. 

Nominations  are  being  sought  for 
posons  to  serve  on  the  Advisory 
Committee  to  replace  the  five  members 
whose  terms  expire  in  March  2000. 
Nmninations  are  also  being  sou^t  for 
three  alternate  members  to  replace  the 
alternates  whose  terms  expire  in  March 
2000  as  well  as  to  bring  the  total  numbw 
of  ahemates  back  up  to  fifteen. 

Persons  interested  in  serving  on  the 
Advisory  Committee,  or  in  nominating 
individuals  to  serve,  should  contact 
GIPSA,  by  telephone  (202-720-0219). 
bx  (202-205-9237),  or  electronic  mail 
(mplaus0gipsadc.u8da.gov)  and  request 
Form  AD-755.  which  must  be 
completed  and  submitted  to  GIPSA  by 
fsx  or  at  the  following  address:  GIPSA, 
1400  Independence  Ave.,  SW,  Stop 
3601,  Washington,  DC  20250-3601. 
Form  AD-755  must  be  received  not  later 
than  October  22. 1999. 

Nominations  are  open  to  all 
individuals  without  regard  to  race, 
color,  religion,  sex,  national  origin,  age, 
mental  or  physical  handicap,  marital 
status,  or  sexual  orientation.  To  ensiire 
that  recommendations  of  the  Committee 
take  into  account  the  needs  of  the 
diverse  groups  served  by  the 
Department,  membership  shall  include, 
to  the  extent  practicable,  individuals 
with  demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

The  final  selection  of  Advisory 
Committee  members  and  alternates  will 
be  made  by  the  Secretary. 


Dated:  August  16, 1999. 
JaMsR-Bakar, 
Admudstrator. 

(FR  Doc.  99-21742  Filed  8-20-99;  8:45  am] 
aajjNQ  cooc  S4io-a«-p 

DEPARTMENT  OF  AGRICULTURE 

Natural  RaaourcM  Consarvation 
Sarvioa 

Notica  of  Propoaad  Changaa  to 
SaclloniV  of  ttM  FiaM  Offlca  Tachnical 
Quida  (FOTQ)  of  ttw  Natural  Raaourcaa 
CooaarvaHon  Sarvtea  In  Oklafioma 

AQENCV:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Oklahoma,  U.S.  Department  of 
Agricultiue. 

ACTION:  Notice  of  availability  of  a 
proposed  change  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Oklahoma  for 
review  and  comment 


':  It  is  the  intention  of  NRCS  in 
Oklahoma  to  issue  revised  conservation 
practice  standards  in  Section  IV  of  the 
FOTG.  The  revised  standards  are 
Contour  Buffer  Strips  (Code  332).  Cross 
Wind  Ttap  Strips  (Code  589C).  Field 
Border  (Code  386),  Filter  Strip  (Code 
393).  Residue  Management,  Miilch  Till 
(Code  3296).  Residue  Management,  No 
Till  and  Strip  Till  (Code  329A),  Pasture 
and  Hayland  Planting  (Code  512),  and 
Conservation  Crop  Rotation(Code  328). 
These  practices  may  be  used  in 
conservation  systems  that  treat  highly 
erodible  land. 

DATES:  Comments  will  be  received  until 
September  22. 1999. 
FOR  FURTHER  MFORMATION  CONTACT: 
Inquire  in  writing  to  Keith  Vaughan. 
ASTC  (Ecological  Sciences).  Natural 
Resources  Conservation  Service  (NRCS). 
100  USDA.  Suite  206.  Stillwater.  OK 
74074-2655.  Copies  of  these  standards 
will  be  made  available  upon  written 
request.  You  may  submit  electronic 
requests  and  comments  to 
Keith.VaughanOok.usda.gov.  Telephone 
405-742-1240. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law.  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Oklahoma  will  receive 
comments  relative  to  the  proposed 
change.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Oklahoma  regarding 


dispodt  on  of  those  comments  and  a 
final  dekknnination  of  change  will  be 
made.  ;  | 

Dated:!  ^ugust  13, 1999. 
nonaia  XJ  Clark, 

State  Coti$ervationist,  SyjJHvter.  Oklahoma. 
tPR  Docj  19-21848  File^^20-99;  8:45  am] 
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OF  COMMERCE 
TfKto  Adminittration 


Sodium  Mtnlltef  from 

RMUlttOf 

Duty  Admlntotrativ* 


AOENCYt  Import  AdministratiQn, 

IntematiDnal  Trade  Administration, 

Departqient  of  Commerce. 

ACTION:  IMotice  of  preliminary  results  of 

antiduc^ping  duty  administrative 

review. 

SUMMAIM:  In  response  to  a  request  firom 
a  dome^fic  interested  party,  the 

[lent  of  Commerce  is  conducting 
istrative  review  of  the 
}ing  duty  order  on  anhydrous 
letasilicate  from  France  for  the 
mary  1. 1998,  through 
31. 1998. 

I  preliminarily  determined  a 
I  margin  in  this  review.  If  these 
'  results  are  adopted  in  the 
I  of  this  administrative 
review,  j^e  will  instruct  the  Customs 
Service  jtp  assess  antidimiping  duties  on 
subject  merchandise  manufactured  or 
exported  by  Rhone-Poulenc,  S.A. 
We  invite  interested  parties  to 
comme^f  on  these  preliminary  results. 
EFFECnV^  date:  August  23. 1999. 
FOR  FURllllER  INFORMATION  CONTACT: 
Stacey  Ung  or  Mark  Ross,  OfBce  of 
Antiduinping/Countervaiiing  Ehity 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  E>epartment  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  48ja-1757/4784. 
SUPPLBIlNTARY  INFORMATION: 

The  Ap^cable  Statute  and  Regulations 

Unlesk  otherwise  indicated,  all 
citation^  to  the  Tariff  Act  of  1930,  as 
amendei^  (the  Act),  are  references  to  the 
provisioins  effective  January  1, 1995,  the 
effectiva  Idate  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
imless  oltlierwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 


regulations  codified  at  19  CFR  Part  351 
(1998). 

Background 

On  January  14, 1999.  the  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (64  FR 
2470)  with  respect  to  the  antidiunping 
duty  order  on  anhydrous  sodium 
metasilicate  (ASM)  from  France.  The 
petitioner.  PQ  Corporation,  requwted  a 
review  of  Rhone-Poulenc.  SA.  on 
January  21. 1999.  In  response  to  PQ 
Corporation's  request,  the  Department 
published  a  notice  of  initiation  of  an 
administrative  review  on  February  22. 
1999  (63  FR  20378),  in  accordance  with 
19  CFR  351.213(b). 

Scope  (tf  Review 

Imports  covered  by  the  review  are 
shipments  of  ASM,  a  crystallized 
silicate  which  is  alkaline  and  readily 
soluble  in  water.  Applications  include 
waste  paper  de-inking,  ore-flotation, 
bleadi  stabilization,  clay  processing, 
meditun  or  heavy  duty  cleaning,  and 
compounding  into  other  detergent 
formulations.  This  merchandise  is 
classified  under  HarmonizedTariff 
Schedules  (HTS)  item  numbers 
2839.11.00  and  2839.19.00.  The  HTS 
item  nimibers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

Period  of  Review 

The  period  of  review  is  from  January 
1, 1998,  through  December  31, 1998. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  (1)  withholds 
information  that  has  been  requested  by 
the  Department,  (2)  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  subject  to 
subsections  782(c)(1)  and  (e)  of  the  Act, 
(3)  significantly  impedes  a 
determination  imder  the  antidumping 
statute,  or  (4)  provides  such  information 
but  the  information  cannot  be  verified 
as  provided  in  section  782(i)  of  the  Act, 
then  the  Department  shall,  subject  to 
section  782(d)  of  the  Act,  use  facts 
otherwise  available  in  determining 
dimiping  margins. 

The  Department  sent  Rhone-Poulenc  a 
questioimaire  on  March  1, 1999,  with  a 
deadline  of  April  7, 1999,  for  providing 
information  necessary  to  conduct  a 
review  of  any  shipments  that  the  firm 
may  have  made  to  the  United  States 
during  the  period  of  review.  Rhone- 
Poulenc  did  not  respond  to  our  original 
questionnaire  or  to  a  follow-up  letter 
that  we  sent  to  the  company.  Because 
Rhone-Poulenc  has  withheld 
information  we  requested  and  has,  in 


fact,  made  no  effort  to  participate  in  this 
proceeding,  %ve  must,  pursuant  to  ' 
sections  776(a)(2)(A)  and  P)  of  the  Act. 
use  facts  otherwise  available  to 
determine  its  dumping  margins. 

Based  on  the  lack  of  any  response 
from  Rhone-Poulenc.  we  find  that  the 
company  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information. 
Therefore,  pursuant  to  section  776(b)  of 
the  Act,  the  Department  may  use  an 
inference  that  is  adverse  to  the  interests 
of  Rhone-Poulenc  in  selecting  from 
among  the  fects  otherwise  available. 
This  section  also  provides  that  an 
adverse  infarenoe  may  include  reliance 
on  information  derived  from  the 
petition,  the  final  determination  in  the 
investigation  segment  of  the  proceeding, 
a  previous  review  under  section  751  of 
the  Act  or  a  determination  under  section 
753  of  the  Act,  or  any  other  information 
placed  on  the  record.  In  addition,  the 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc. 
316,  Vol.  1, 103d  Cong.  (1994)  (SAA), 
establishes  that  the  Department  may 
employ  an  adverse  inference  "to  ensure 
that  the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate 
than  if  it  had  cooperated  fully."  SAA  at 
870.  In  employing  adverse  inferences, 
the  Department  is  instructed  to  consider 
"the  extent  to  which  a  party  may  benefit 
from  its  own  lack  of  cooperation."  Id. 
Because  we  find  that  Rhone-Poulenc 
failed  to  cooperate  by  not  complying 
with  oiu*  request  for  information  and  in 
order  to  ensure  that  it  does  not  benefit 
fiom  its  lack  of  cooperation,  we  are         * 
einploying  an  adverse  inference  in 
selecting  from  the  facts  available. 

The  Department's  practice  when 
selecting  an  adverse  rate  from  among 
the  possible  sources  of  information  has 
been  to  ensure  that  the  margin  is 
sufficiently  adverse  "as  to  efl^ectuate  the 
purpose  of  the  facts  available  rule  to 
induce  respondents  to  provide  the 
Department  with  complete  and  accurate 
information  in  a  timely  manner."  See 
Static  Random  Access  Memory 
Semiconductors  From  Taiwan;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  63  FR  8909,  8932  (February 
23, 1998).  The  Department  will  also 
consider  the  extent  to  which  a  party 
may  benefit  from  its  own  lack  of 
cooperation  in  selecting  a  rate.  See 
Roller  Chain  Other  Than  Bicycle,  From 
Japan;  Notice  of  Final  Results  and 
Partial  Recission  of  Antidumping  Duty 
Administrative  Review,  62  FR  69472, 
69477  (November  10, 1997),  and  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand:  Final  Results  of 
Antidumping  Administrative  Review,  62 
FR  53808.  53820=-21  (October  16, 1997). 
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In  order  to  ensure  that  the  rate  is 
'  su£Bciently  adverse  so  as  to  induce 
Rhone-Poulenc's  cooperation,  we  have 
assigned  this  company  as  adverse  facts 
available  a  rate  of  60.0  percent,  the 
margin  calciilated  in  the  original  less- 
than-fiur-value  (LTFV)  investigation 
using  information  provided  by  Rhcme- 
Poulenc,  S.A.  (see  Anhydrous  Sodium 
MetasiUcate  ftom  France:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  45  PR  77498  (November  24. 
I960)). 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
infivmation  used  for  facts  availatAe  by 
reviewing  independent  sources 
reaspnably  at  its  disposal.  Information 
from  a  prior  segment  of  the  proceeding, 
such  as  that  used  here,  constitutes 
secondary  information.  The  SAA 
provides  that  to  "corroborate"  means 
simply  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  SAA  at 
870.  As  explained  in  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  ftom  Japan,  and 
Tapered  Roller  Bearings,  Four  Inches  or 
less  in  Outside  Diameter,  and 
Components  Thereof,  ftom  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Partial  Termination  of  Administrative 
Reviews.  61  FR  57391.  57392  (November 
6. 1996).  to  corroborate  secondary 
information,  the  Department  will 
examine,  to  the  extent  practicable,  the 
reliability  and  relevance  of  the 
information  used. 

Unlike  other  types  of  information, 
such  as  input  costs  or  selling  expenses, 
there  are  no  independent  soiirces  from 
which  the  Department  can  derive 
calculated  dumping  margins;  the  only 
source  for  margins  is  administrative 
determinations.  In  an  administrative 
review,  if  the  Department  chooses  as 
total  adverse  facts  available  a  calculated 
dumping  margin  from  a  prior  segment  of 
the  proceeding,  it  is  not  necessary  to 

auestion  the  reliability  of  the  margin  for 
lat  time  period. 

With  respect  to  the  relevance  aspect 
of  corroboration,  however,  the 
Department  will  consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circumstances  that  would 
render  a  margin  not  relevant.  Where 
draunstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  6812  (February  22, 1996), 
where  the  Department  disregarded  the 


highest  dumping  margin  as  adverse  BIA 
because  the  margin  was  based  on 
another  company's  imcharacteristic 
business  expense  resulting  in  an 
imusually  high  margin),  "niere  is  no 
evidence  of  circumstances  indicating 
that  the  margin  used  as  facts  available 
in  this  review  is  not  appropriate. 
Therefore,  the  requirements  of  section 
776(c)  of  die  Act  are  satisfied. 

Preliminaiy  Results  of  the  Review 

As  a  result  of  this  review,  the 
Department  preliminarily  determines 
that  a  margin  of  60  percent  exists  for 
Rhone  Poulenc  for  the  period  January  1. 
1998.  throiwh  December  31. 1998. 

Interested  parties  may  request  a 
hearing  not  later  than  30  days  after 
publication  of  this  notice.  Interested 
parties  may  also  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  case  briefs,  may  be  filed  no  later  than 
five  days  after  the  time  limit  for  filing 
case  briefs.  Parties  who  submit 
arguments  are  requested  to  submit  with 
each  argument  a  statement  of  the  issue 
and  a  brief  siunmary  of  the  argument. 
Any  hearing,  if  requested,  will  be  held 
three  days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  a  discussion  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing.  The  Department  will 
issue  final  results  of  this  review  within 
120  days  of  publication  of  these 
preliminary  results. 

Upon  completion  of  the  final  results 
in  this  review,  the  Department  shall 
determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  The  rate  will  be 
assessed  imiformly  on  all  entries  of 
Rhone-Poulenc  merchandise  made 
during  the  period  of  review.  The 
Department  will  issue  appraisement 
instructions  for  Rhone-Poulenc 
merchandise  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  Rhone-Poulenc. 
S.A.,  will  be  the  rate  established  in  the 
final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 


most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manu&ctiirer  of  the 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  60.0  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(45  FR  77498,  November  24. 1980).  This 
deposit  rate,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidiunping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occiured  and  the  subsequent  assessment 
of  double  antidiunping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  August  9, 1999. 
Roiwrt  S.  LaRima, 
Assistant  Secntaryfor  Import 
Administration. 

(FR  Doc.  99-21841  Filed  8-20-99;  8:45  am] 
wujNO  coot  Mie-oe-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Wisconsin-Madison; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC. 

Docket  Number:  99-010.  Applicant: 
University  of  Wisconsin-Madison. 
Madison,  WI  53706.  Instrument: 
Diagnostic  Neutral  Beam  System. 
Manufacturer:  Budker  Institute  of 
Nuclear  Physics.  Russia,  CIS.  Intended 
Use:  See  notice  at  64  FR  31541,  June  11. 
1999. 


purp<^ean 
instiiiment 
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Comments:  None  received.  Decision: 
Appijc  ved.  No  instrument  of  equivalent 
scient  fie  value  to  the  foreign 
instn^  nent,  for  such  purposes  as  it  is 
intent  ed  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  high  neutral  beam  current 
(3  to  ^|A),  (2)  low  beam  divergence  (0.8 
degrej^)  and  (3)  duration  of  3  ms  for 
fluctuation  and  confinement  studies 
with  plasma.  These  capabilities  are 
pertiit6nt  to  the  applicant's  intended 
piupmes  and  we  know  of  no  other 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  which  is  being 
manufectiued  in  the  United  States. 
Franl^W.  Creel, 

Direcidr.  Statutory  Import  Programs  Staff. 
[FR  D<)C.  9»-21842  Filed  8-20-99;  8:45  am] 
Btuma  CODE  3S1»-DS-P 


DEPARTMENT  OF  COMMERCE 

InterMtional  Trade  Administration 

Univ^^sity  of  Southern  California; 
Notlcb  of  Decision  on  Appiication  for 
Dutyfree  Entry  of  Scientific 
instnUnent 


I  decision  is  made  pursuant  to 
Sectibb  6(c)  of  the  Educational, 
Scientific,  and  Cultiual  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  (0  Stat.  897;  15  CFR  part  301). 
Relate  records  can  be  viewed  between 
8:30  aon.  and  5:00  p.m.  in  Room  4211, 
U.S.  Department  of  Conunerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC.   i^ 

Doqcet  Number:  99-015.  Applicant: 
University  of  Southern  California,  Los 
Angelas,  CA  90089-1340.  Instrument: 
Autoinated  Microscope  Workstation, 
Serie$i200.  Manufhcturer:  Singer 
Instnunents,  United  Kingdom.  Intended 
Use:  S^  notice  at  64  FR  35630,  July  1, 
1999ji 

Co^iiments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manu^ctured  in  the  United  States. 
Reas6hs:  The  foreign  instrument 
provides  a  stage-moimted 
micrqiianipulator  and  a  manually 
driveti  detenting  stage  designed 
specifically  for  genetic  experiments  in 
yeast  loells.  The  National  Institutes  of 
Heal^  advises  in  its  memorandimi  of 
July  ii,  1999  that  (1)  this  capability  is 
pertinent  to  the  applicant's  intended 
puipoi  te  and  (2)  it  knows  of  no  domestic 
instnliient  or  apparatus  of  equivalent 
scien  i  fie  value  to  the  foreign 


instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  99-21843  Filed  8-20-99;  8:45  am) 
WLUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Environmental  Impact  Statement  (EIS) 
on  the  Proposed  MFS  Globenet,  Inc. 
Monterey  Bay  Fiber  Optic  Cable 
installation  Project  Within  the 
Monterey  Bay  National  Marine 
Sanctuary  (MBNMS) 

AGENCY:  Marine  Sanctuaries  Division 
(MSD),  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  E>epartment  of 
Conunerce  (EKDC). 
ACTION:  Notice  of  intent;  request  for 
comments. 

SUMMARY:  NOAA  announces  its 
intention  to  prepare  an  EIS  in 
accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  for 
the  authorization  of  the  proposed 
installation  of  a  fiber  optic  cable 
through  Monterey  Bay,  California 
within  the  MBNMS.  The  action  to  be 
evaluated  by  this  ElSis  the  proposal  to 
install  a  submarine  fiber  optic 
telecommunications  cable  from  New 
Zealand  to  Hawaii  to  CaUfomia,  with  a 
focus  on  that  part  of  the  ocean  route 
within  the  boundaries  of  the  MBNMS 
and  the  terrestrial  route  within  Santa 
Cruz  and  Monterey  coimties. 
The  EIS  will  be  prepared  in 
cooperation  with  the  County  of  Santa 
Cruz,  which  issued  a  Notice  of 
Preparation  on  March  29, 1999, 
regarding  its  intent  to  prepare  an 
Environmental  Impact  Report  (EIR) 
pursuant  to  the  California 
Enviroiunental  Quality  Act  (CEQA).  The 
EIS  prepared  under  this  notice  will  be 
combined  with  the  EIR  and  a  joint  ESBJ 
EIS  will  be  published. 
DATES:  Written  comments  on  the  intent 
to  prepare  an  EIS  and  the  scope  of  the 
EIS  will  be  accepted  on  or  before 
September  22, 1999.  A  public  scoping 
meeting  to  inform  interested  parties  of 
the  proposed  action  and  to  receive 
public  comments  on  the  scope  of  the 
EIS  is  scheduled  as  follows: 


September  1. 1999,  7:00-9:00  p.m. 
Moss  Landing  Chamber  of  Commerre, 

8045  Moss  Landing  Road,  M  j 

Landing,  California 
ADDRESSES:  Written  comments  on  the 
scope  of  Qie  EIS,  suggested  alternatives 
'  and  potential  impacts  should  be  sent  to 
William  Douros,  Responsible  Program 
Manager,  Monterey  Bay  National  Marine 
Sanctuary,  299  Foam  Street,  Monterey, 
CaUfomia  93940.  Comments  may  be 
submitted  by  FAX  at  (831)  647-4250. 
Comments  received  will  be  available  for 
public  inspection  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Douros,  Responsible  Program 
Manager,  Monterey  Bay  National  Marine 
Sanctuary,  299  Foam  Street,  Monterey, 
California  93940. 
SUPPLEME.1TARY  INFORMATION: 

I.  Proposed  Action 

The  proposed  action  would  involve 
the  authorization  of  installation  of 
approximately  58.5  miles  of  submarine 
cable  within  the  boundaries  of  the 
Monterey  Bay  National  Marine 
Sanctuary  as  part  of  a  larger  project  for 
a  cable  that  would  link  New  Zealand  to 
Hawaii  and  the  continental  United 
States.  Sanctuary  regulations  at  15  CFR 
Part  922,  Subpart  M,  require 
authorization  by  the  Sanctuary  for 
installation  and  continued  operation  of 
the  proposed  cable  within  the  MBNMS. 
The  applicant  (MFS  Globenet,  Inc.  and 
Worldcom  Network  Services,  Inc.) 
anticipates  the  cable  would  operate  for 
a  minimiun  of  25  years.  The  scope  of  the 
EIS  will  address  the  offshore  area  from 
shore  to  the  seaward  boundary  of  the 
MBNMS. 

The  seaward  component  of  the  project 
includes  the  seaward  portions  of  two 
directionally  bored  conduits 
(approximately  950  meters  out  to  sea  to 
a  water  depth  of  15  meters)  and  one 
two-inch  wide  submarine  cable 
extending  westward  from  one  of  the 
conduits  to  deep  ocean.  The  offshore    . 
cable  would  extend  along  the  submarine 
ridge  ("Smooth  Ridge")  to  the  western 
boundary  of  the  MBNMS  (and  then 
onward  to  New  Zealand  via  Hawaii). 

The  applicant  proposes  to  bury  the 
cable  to  a  depth  of  one  meter  out  to  a 
water  depth  of  2,000  meters,  where 
feasible  and  where  sensitive  areas  are 
not  prohibitive.  In  general,  the  cable 
would  be  laid  directly  onto  the  ocean 
floor  at  ocean  depths  greater  than  2,000 
meters,  where  the  potential  for  conflict 
with  other  marine  uses  is  likely  to  be 
m^imal. 

'mo  cable  bxuial  methods  are 
proposied.  Where  feasible,  an 
underwater  plow  deployed  from  the 
cable  ship  would  cut  a  narrow  trench 
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for  the  cable  and  biuy  the  cable.  In 
sensitive  areas  or  areas  where  the  plow 
cannot  operate  safely,  the  cable  would 
be  laid  direcdy  on  the  sea  floor  and 
buried  using  a  post  lay  jetting  system  in 
which  a  remotely  operated  vehicle  with 
high-volume,  low-pressure  water  jets 
would'^et  the  cable  into  the  sediment. 
This  system  would  liquefy  the  substrate 
directly  beneath  the  cable,  causing  the 
cable  to  sink  into  the  substrate. 

llie  applicant  proposes  to  land  the 
cable  onwore  in  Santa  Cruz  Coimty  at 
the  Monterey  Bay  Academy 
approximately  two  miles  south  of  La 
Selva  Beach.  A  cable  landing  facility 
would  be  located  at  the  Monterey  Bay 
Academy  and  the  cable  would  continue 
onshore  buried  for  8.7  miles  to  a  cable 
equipment  building  to  be  located  within 
the  unincorporated  community  of 
Pajaro.  The  cable  would  be  connected  to 
the  existing  network  facilities  at  the 
cable  termination  station. 

n.  Ahematives 

Pursuant  to  National  Environmental 
Policy  Act  (NEPA)  requirements,  the 
EIR/EIS  will  evaluate  the  No  Action 
Alternative  and  alternative  routes  for 
placement  and  landing  of  the  fiber  optic 
cable.  Six  preliminary  alternatives  to  the 
proposed  action  have  been  developed  ^ 
based  on  initial  discussions  with  state 
and  local  agencies,  as  well  as  the  local 
commercial  fishing  industry. 

Additional  alternatives  to  the 
proposed  action  may  be  developed  as 
part  of  the  public  scoping  phase  for 
inclusion  in  the  Draft  EIR/EIS.  The 
possible  alternatives  include: 

No  Action  AHemative— Under  the  No 
Action  Alternative,  MPS  Globenet 
would  not  construct  the  proposed  fiber 
optic  cable. 

Alternative  1  Route— This  alternative 
route  follows  along  the  northern  edge  of 
Soquel  and  Cabrillo  canyons  to 
minimize  potential  conflicts  with 
commercial  fishing.  A  re-route  of  the 
transition  between  inner  shelf  and 
smooth  ridge  between  120-400  meter 
depth  contours  also  minimizes  impacts 
to  hard-bottom  benthJc  habitat.  The 
route  would  traverse  approximately  62.4 
miles  of  the  MBNMS.  The  onshore 
landing  area  would  be  the  same  as  the 
proposed  action. 

Ahanative  2  Route— Tha  cable  would 
be  routed  up  the  length  of  Monterey 
Canyon  and  through  Soquel  Canyon  for 
a  distance  of  75.5  miles  across  the 
MBNMS.  This  alternative  is  intended  to 
reduce  potential  impacts  to  commercial 
trawl  fishing.  The  onshore  landing  area 
would  be  the  same  as  the  proposed 
action. 

Alternative  3  Route — ^This  alternative 
considers  a  combined  landing  at  a  beach 


proposed  by  another  cable  project 
proponent.  Fiber  optic  cables  would 
generally  follow  the  proposed  action 
route,  but  would  land  at  La  Selva  Beach 
instead  of  Monterey  Bay  Academy. 

Alternative  4  Route— The  cable  would 
generally  follow  the  ridge  of  AAo  Nuevo 
Canyon  and  would  traverse 
approximately  47.3  miles  of  the 
MBNMS.  The  landing  site  would  be 
located  at  Davenport  Beach,  just  south 
of  El  Jarro  Point.  This  alternative 
reduces  linear  encroachment  into 
MBNMS  and  reduces  encroachment 
onto  the  continental  shelf. 

Alternative  5  Route — ^The  offshore 
segment  of  the  cable  would  be  routed 
across  a  narrower  section  of  the 
MBNMS  (compared  to  the  proposed 
action)  and  along  the  northern  rim  of 
Ascension  Canyon  to  Davenport  Beach, 
just  south  of  El  Jarro  Point  (same 
landing  as  Alternative  4).  The  route 
would  traverse  approximately  35.8 
miles  of  the  MBNMS.  This  alternative 
would  reduce  linear  encroachment  into 
the  Sanctuary. 

Alternative  6  Route — ^The  cable  would 
be  constructed  outside  the  boundaries  of 
the  MBNMS  to  avoid  impacts  to 
Sanctuary  resources.  The  nearshore 
cable  route  and  landing  site  would  be 
consolidated  with  the  applicant's  other 
proposed  cable  landings  in  Monro  Bay, 
California. 

in.  Smnmaiy  of  Environmental  Issues 

The  installation,  maintenance,  and 
eventual  decommissioning  and  removal 
of  the  cable  pose  potentially  significant 
impacts  upon  Sanctuary  resources  and 
qualities.  The  EIR/EIS  will  address 
onshore  and  o^hore  environmental 
effects  of  cable  construction,  operation, 
maintenance  and  repair,  and  removal. 
Potential  onshore  impacts  have  been 
identified  in  the  separate  Notice  of 
Preparation,  issued  by  the  Coimty  of 
Santa  Cruz,  as  the  EIR  lead  agency. 
Specific  offshore  environmental  issues 
that  have  been  identified  for  analysis  in 
the  EIR/EIS  include: 

•  Efliscts  on  commercial  and 
recreational  fisheries  and  fisheries 
operations,  including  construction 
interference  with  fishing  activities, 
potential  loss  of  catch,  and  potential 
accidents  (e.g.,  fishing  net 
entanglement): 

•  Trenching  effects  (e.g.,  sediment 
plume,  benthic  disruption,  and 
siltation)  on  the  water  column,  marine 
water  quality,  and  flora  and  faima; 

•  Enects  on  kelp  beds,  benthic 
communities,  rocky  hard-bottom 
commimities,  plankton,  fish,  marine 
birds,  marine  mammals,  and  marine 
turtles  from  construction  disturbances 
and/or  release  of  contaminants, 


including  boats  anchoring,  increased 
turbidity,  sediment  contamination,  boat 
and  construction-related  noise,  and 
introduction  of  exotic  species  from 
foreign  vessels; 

•  Potential  for  bentonite  spills  and 
spill  efiiscts  on  water  quality  and  aquatic 
habitats  and  species; 

•  Potential  entanglements  by 
cetaceans  (whales)  including  sperm 
whales  where  the  cable  is  exposed  and 
gray  whales  that  feed  on  the  ocean 
bottom; 

•  "Strumming"  (lateral  movement  of 
the  cable  along  the  seafloor  due  to  ocean 
currents)  impacts  on  the  marine 
environment; 

•  Geologic  hazards  and  physical 
effects  on  the  cable  (e.g.,  submarine . 
landslides  and  erosion); 

•  Electromagnetic  field  effects  on    . 
marine  species; 

•  Impacts  on  submerged  cultural 
resoim»s; 

•  Direct  or  indirect  effects  on 
sensitive  species  and  habitats; 

•  Cable  installation  vessel 
interference  with  commercial  and 
recreational  vessel  navigation;  and 

•  Short-term  air  quality  effects  fit)m 
construction  equipment,  vehicle,  and 
vessel  emissions. 

IV.  Future  Public  Invohronent  ° 

Additional  opportimities  for  public 
review  will  be  provided  when  the  Draft 
EIR/EIS  is  completed.  A  notice  of 
availability  of  the  Draft  EIR/EIS  will  be 
published  in  the  Federal  R;^iater.  In 
addition,  release  of  the  Draft  EIR/EIS  for 
public  comment  and  public  meetings  on 
the  Draft  EIR/EIS  will  be  announced  in 
the  local  news  media,  as  the  dates  are 
established.  According  to  the  current 
schedule,  which  is  subject  to  change, 
the  Draft  EIR/EIS  is  expected  to  be 
released  in  December  1999. 

V.  Special  Accommodations 

The  public  scoping  meeting  is 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Scott  Kathey  at  the 
Monterey  Bay  National  Marine 
Sanctiiary.  (831)  647-4251,  at  least  five 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  Section  1431  etseq. 
(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  August  17, 1999. 
Ted  Lillettolen. 

Deputy  Assistant  Admimstrator,  Ocean 
Services  and  Coastal  Zone  Management. 
IFR  Doc.  99-21774  Filed  8-20-99;  8:45  am] 
nnimf)  code  wio-os-m 
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COMMfTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

!l 

Increaise  of  Quarantaed  Accaaa  Levala 
for  Certein  Cotton,  Wool  and  Man- 
Mada  ^bar  Textila  Products  Produced 
or  Maiitifacturad  In  the  Dominican 
Raput 

i?,  1999. 

,  :  Committee  for  the 
Impletientation  of  Textile  Agreements 
(OTAJi 

ACnoN;  Issuing  a  directive  to  the 
Commlissioner  of  Customs  increasing 
guaranteed  access  levels. 

EFFECYIVE  DATE:  August  25, 1999. 

FOR  rMther  information  contact: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  4$2-4212.  For  information  on  the 
quota  ^btus  of  these  limits,  refer  to  the 
Quota  JStatus  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Custoitis  website  at  http:// 
www.j:iistoms.ustreas.gov.  For 
infom^^tion  on  embargoes  and  quota  re- 
openii>^,  call  (202)  482-3715. 

SUPPLCJllENTARY  INFORMATION: 

Autlijitrity:  Section  204  of  the  Agricultural 
Act  of  1^56,  as  amended  (7  U.S.C.  1854); 
Executiife  Order  11651  of  March  3, 1972,  as 
amended- 

At  the  request  of  the  Government  of 
the  Ddiiunican  Republic,  the  U.S. 
Gover^ent  has  agreed  to  increase  the 
currenk  guaranteed  access  levels  for 
textile  1  >roducts  in  certain  categories. 

A  dMcription  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORR^jVTION:  Textile  and  Apparel 
Categcraes  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63|fR  63297,  published  on 
Noven^|)er  12, 1998. 
TroyHiCribb. 

Chaim^/i,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommiHee  for  the  Implementatioii  of  Textile 

August  17, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20i29. 
Dear  Commissioner  This  directive 
amend:  Jbut  does  not  cancel,  the  directive 
issued  0  you  on  November  5, 1998,  by  the 
Chainr  an,  Conunittee  for  the  Implementation 
of  Text  m  Agreements.  That  directive 
concen  u  i  imports  of  certain  cotton,  wool  and 
man-m  i  le  fiber  textile  products,  produced  or 
manufat  tuied  in  the  Dominican  Republic 


and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1999  and 
extends  through  December  31, 1999. 

EHiective  on  August  25, 1999.  you  are 
directed  to  increase  the  guaranteed  access 
levels  for  the  categories  listed  below  for  the 
period  beginning  on  January  1, 1999  and 
extending  through  December  31, 1999. 


Category 

Guaranteed  access 
level 

338^38 

339/639 

347/348/647/648 

433 

633 

7,150,000  dozen. 
4,150,000  dozen. 
9,050,000  dozen. 
121 ,000  dozen. 
120,000  dozen. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1).  -v 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  99-21780  Filed  8-20-99;  8:45  am) 
BKUNQ  CODE  aS1»-0n-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Incraaaa  of  Import  Limita  for  Certain 
Cotton  and  Man>Made  Rber  Textile 
Products  Produced  or  Manufactured  in 
the  Dominican  Republic 

August  17. 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  August  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  Categories  339/ 
639  and  347/348/647/648  are  being 
increased  for  carryforward. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  63297,  published  on 
November  12, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
August  17, 1999. 
Conunissioner  of  Customs,  % 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  5, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufoctured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1999  and 
extends  through  December  31, 1999. 

Effective  on  August  25, 1999,  you  are 
directed  to  increase  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  twelve-momh 
limit' 

339«39 

1,352,001  dozen. 

347/348/647/648 

2,672,369  dozen  of 

wttich  not  more  than 

- 

1,238,434  dozen 

shall  be  in  Cat- 

egories 647/648. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined -that 
these  actions  fall  within  the  foreign  iSaiis 
exception  of  the  rulemaking  provisions  of  5 
■  U.S.C.  553(a)(1). 

Sincerely, 
TroyH.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  99-21781  FUed  8-20-99:  8:45  am) 
HLUNQ  CODE  3»ie-0R-F 
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OOMMnTEEFORTHE 
MPLEMENTATION  OF  TEXTILE 
AOREEMENTS 

Adjustment  of  Import  Umlte  for  Certain 
Cotton  and  Man  Made  HiMr  Textile. 
Producta  Produced  or  Manufactured  in 


August  17, 1999. 

AOBCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTWN:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

vncnvE  date:  August  26, 1999. 
FOR  FURTHCR  MFOnMATKM  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  infcamation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
buUetin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
wwrw.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLBCKrARY  IMFOimAVaH: 

AulheiUjf.  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3. 1972,  as 
■mfflided. 

The  current  limits  hx  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward  and  special 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23. 1998).  Also 
see  63  FR  68247.  published  on 
December  10. 1998. 
Trojr  H.  Criblk. 

Qminnan,  Committee  fm^  the  Implementation 
of  Textile  Agreements. 

tor  Am  Inpiamentation  of  Textile 


August  17, 1999. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  4, 1998,  by  the 
Chainnan.  Ccmmittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  expcnrted 
during  the  twelve-month  period  which  began 


on  Jantiary  1, 1999  and  extends  through 
December  31, 1999. 

ESsctive  on  August  26, 1999,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  imder  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


wo^mmy 

/kcliusted  tweive-montti 
limits 

Levels  in  Group  1 

334/634 

33R/339 

340640 

342«42 

347/348'"!!™!!!™!!!"!!! 

351/651 „... 

641 

647/648 « 

148,470  dozen. 
4.479.198  dozen. 
2.405,744  dozen. 
1,286,807  dozen. 
195,761  dozen. 
752,408  dozen. 
328,512  dozen. 
1,616,361  dozen. 
701.252  dozen. 

^The  limits  have  not  been  adjusted  to  ao- 
counl  for  any  imports  exported  after  December 
31,1998. 

The  Cranmittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely, 

TroyROibb, 

Chainnan,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc99-21778  Filed  8-20-99;  8:45  am] 

BNJJNG  OOOE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatment  of  Import  Limlta  for  Cart^ 
Man-Made  Rber  Textile  Producta 
Produced  or  Manufactured  In  Korea 

August  17, 1999. 

agbucy:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Ctistoms  reducing 

limits. 

EFFECTIVE  DATE:  August  26, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
OfBce  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  ^e  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

8UPPLBNENTARY  INFORMATION: 

Anthority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 


The  current  limits  for  Categories  638/ 
639  and  647/648  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23, 1998).  Also 
see  63  FR  56005,  published  on  October 
20, 1998. 
Troy  H.  Cribb, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  die  Implementatiim  of  Textile 
Agreements 

August  17, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  14, 1998,  by  the 
Chairman,  Conmiittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  maniifactured  in  Korea  and 
expcffted  during  the  period  )anuary  1, 1999 
through  December  31, 1999. 

Effective  on  August  26, 1999,  you  are 
directed  to  reduce  the  limits  for  the  following 
categories,  as  provided  for  imder  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


Category 

Adjusted  limits 

638«39 

647/648 

5,286,041  dozen. 
1,341,828  dozen. 

^The  limtts  have  not  been  ad^isted  to  ac- 
count for  any  imports  exported  after  December 
31, 1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  99-21779  Filed  8-20-99;  8:45  am] 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatment  of  Import  Limlta  fbr  Certain 
Cotton  Textila  Producta  Produced  or 
Manufactured  In  Mauritiua 

August  17, 1999. 

AOENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 
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ACTION^  Issuing  a  directive  to  the 
Commififeioner  of  Customs  increasing 


limits 


DATE:  September  1. 1999. 
FOR  FUllltHER  INFORMATION  CONTACT: 

Naomi  Preeman,  International  Trade 
Speciaiist,  Office  of  Textiles  and 
ApparqL  U.S.  £)epartment  of  Commerce, 
(202)  4^-4212.  For  information  on  the 
quota  sjt^tiis  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletiilboards  of  each  Customs  port, 
call  (20^)  927-5850,  or  refer  to  the  U.S. 
Custoiqi  website  at  http:// 
www.dustoms.ustreas.gov.  For 
inform^^on  on  embargoes  and  quota  re- 
opening, call  (202)  482-3715. 

SUPPL^t^ENTARY  INFORMATION: 

Autlii^tjr:  Section  204  of  the  Agricultural 
Act  of  1H56,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  ciurent  limits  for  certain 
categoijifis  are  being  increased  for 
carryfoijtvard. 

A  description  of  the  textile  and 
apparel  Icategories  in  terms  of  HTS 
niunbeii  is  available  in  the 
CORR^tATION:  Textile  and  Apparel 
Catego^es  with  the  Harmonized  Tariff 
Schmiule  of  the  United  States  (see 
FedenARegister  notice  63  FR  71096, 
publiskM  on  December  23, 1998).  Also 
see  63  m  60306,  published  on 
NovenjlW  9. 1998. 
TrayulCrab, 

Qiaiimw,  Committee  for  the  Implementation 
of  Text^k  Agreements. 

CoBuniMe  for  the  Implementafion  of  Textik 

ASB9tSBttBMM 

August lll7, 1999. 

Conunif$ioner  of  Customs, 
Depmtinpnt  of  the  Treasury,  Washington.  DC 
20n9. 

Dear  Qpmmissioner  This  directive 
amendsl  but  does  not  cancel,  the  directive 
issued  t|a  you  on  November  3, 1998,  by  the 
Chaiimah,  Committee  for  the  Implementation 
of  Textua  Agreements.  That  directive 
conoen^  imports  of  certain  cotton,  wool, 
man-mit(^e  fiber,  silk  blend  and  other 
vegetabU  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Mauritius  and 
expnte^  during  the  twelve-month  period 
which  I  itean  on  January  1 ,  1999  and  extends 
througb  pecember  31, 1999. 

EfEsci  ijra  on  September  1 ,  1999,  you  are 
directed  Ito  adjust  the  current  limits  for  the 
foUowi^  cati^gimes,  as  provided  for  under 
the  Uru^y  Round  Agreement  on  Textiles 
andQc 


338/33( 


Adknted  twelve-month 
Nmit^ 


Category 

Adjusted  twelve-month 
limit* 

347/348 

1,158,004  dozen. 

612.629  dozen. 


*The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31, 1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a^irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFll  Doc.  99-21782  Filed  8-20-99;  8:45  am] 
BauNQOOOE  Mio-on-f 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Advieory  Panel  To 
Asaess  the  Capabiiitiea  for  Domestic 
Response  to  Terrorist  Attaclcs 
Invohfing  Weapons  of  Mass 
Destruction 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
next  meeting  of  the  Panel  to  Assess  the 
Capabilities  for  Domestic  Response  to 
Terrorist  Attacks  Involving  Weapons  of 
Mass  Destruction.  A  portion  of  the 
meeting  will  be  open  to  the  public. 
Notice  of  this  meeting  is  required  imder 
the  Federal  Advisory  Committee  Act. 
(Pub.  L.  92-463). 
DATES:  September  22, 1999. 
ADDRESSES:  Room  806,  RAND,  Suite 
800, 1333  H  Street,  NW,  Washington, 
DC  20005. 

Proposed  Schedule  and  Agenda: 
Panel  to  Assess  the  Capabilities  for 
Domestic  Response  to  Terrorist  Attacks 
Involving  Weapons  of  Mass  Destruction 
will  meet  in  closed  session  from  9:30 
a.m.  until  4:45  p.m.  and  from  5  p.m. 
until  5:30  p.m.  on  September  22, 1999. 
The  meeting  will  be  open  for  public 
from  4:45  p.m.  until  5  p.m.  This  meeting 
will  include  classified  briefings  on  the 
threat  of  domestic  WMD  terrorist  attacks 
and  on  response  capabilities.  Time  will 
be  allocated  as  noted  above  for  public 
comments  by  individuals  or 
organizations. 

FOR  FURTHER  MFORMATION  CONTACT: 
RAND  provides  information  about  this 
Panel  on  its  web  site  at  http:// 
www.rand.org/organization/nsrd/ 
terrpanel;  it  can  also  be  reached  at  (202) 
296-5000  extension  5282.  Public 
comment  presentations  will  be  limited 
to  two  minutes  each  and  must  be 


provided  in  writing  prior  to  the  meeting. 
Mail  written  presentations  and  requests 
to  register  to  attend  the  open  public 
session  to:  Prisdlla  Schlegel,  RAND, 
1333  H  Street,  NW.  Washington,  DC 
20005.  Public  seating  for  this  meeting  is 
limited,  and  is  available  on  a  first-come, 
first  served  basis. 

Dated:  August  17, 1999. 
L.M.  Bynum, 

OSD  Federal  Begister  Liaison  Officer, 
Department  of  Defense. 

(FR  Doc.  99-21738  Filed  8-20-99;  8:45  am] 
BHJJNQ  COOE  SM1-1»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

AGENCY:  Defense  Intelligence  Agency, 
Department  of  Defense. 
ACTION:  Notice. 

summary:  On  July  19, 1999,  the  Defense 
Intelligence  Agency  published  an 
announcement  (64  FR  38657)  for  a 
closed  meeting  on  July  29, 1999.  This 
meeting  was  cancelled  due  to  the 
unavailability  of  key  participants. 
ADDRESSES:  The  Defense  Intelligence 
Agency,  3100  Clarendon  Blvd., 
Arlington,  VA  22201-5300. 
FOR  FURTHER  INFORMATION  CONTACT:  Maj. 
Donald  R.  Culp,  Jr.,  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  DC 
20340-1328,  (202)  231-4930. 

Dated:  August  17. 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  9»-21737  Filed  8-20-99;  8:45  am] 
BNJJNG  OOOC  S0ei-1»-ll 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AOBICY:  Advisory  Group  on  Electron 
Devices,  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  Working  Group  C  (Electro- 
Optics)  of  the  DOD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Thursday,  September  16, 1999. 
ADDRESS^:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 


4S0M 
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Services,  1745  JeffBrson  Davis  Highway, 
Suite  500.  Arlington.  VA  22202. 
FOR  FURTHER  MFOfMATION  CONTACT: 
Elise  RaUn,  AGED  Secretariat.  1745 
Jeffarson  Davis  Highwray,  Crystal  Square 
Four.  Suite  500,  Arlington,  Virginia 
22202. 

tUPPLBHNTARY  MFOfMATION:  The 
miadon  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
DefanM  for  Acquisition  and 
Technology,  to  the  Director  of  Defionse 
Research  and  Engineering  (IX)RftE),  and 
through  the  IX)RftE  to  the  Director, 
Defense  Advanced  Research  I^t^ects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  efiective  and 
econamical  researdi  anid  development 
program  in  the  area  of  electron  aevices. 

Ine  Woddng  Group  C  meeting  will  be 
limited  to  review  of  research  md 
development  programs  which  the 
Military  DqMrtments  propose  to  initiate 
with  industry,  universities  or  in  their 
laborataites.  This  optoelectronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  detdls  of 
daadfied  defanse  programs  throimhouL 

In  accordance  with  section  10(0]  of 
Pub.  L  92-463,  as  amended,  (5  U.S.C 
App.  10(d)  (1994)),  it  has  been 
detamiined  that  this  Advisory  Group 
meeHng  conoenis  matters  listed  in  5 
U.S.C  552b(cXl)  (1994),  and  that 
aooordinghr,  this  meeting  will  be  closed 
tothepimuc. 

Dated:  Ai^MSt  17.  IMQ. 


AhKmtBOSDFBdanlRaglKterUatiOtt 

OffioBt,  Dtpaitutuit  i^Dtfuue. 

Om  Doc  99-21732  Filed  »-20-«9: 8:45  am] 


DEPARTMENT  OF  DEFENSE 

Ofltos  of  Um  SMfvlwy 

MMling  of  Iho  OOD  Advisory  Group  on 


AOBttY  Department  Defense,  Advisory 
(koup  on  Electron  Devices. 
ACnON:  Notice. 


r:Woridng&oupB 
(Microelectronics)  of  the  DoD  Advisory 
(koup  (m  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATS:  The  meeting  will  be  held  at 
0900,  Thursday,  October  7, 1999. 
ADOnmcB.  The  meeting  will  be  held  at 
the  Palisades  Institute  for  ResMrch 
Services,  1745  Jefinrson  Davis  Highway, 
Suite  500.  Arlington.  VA  22202. 
FOR  FURTHBI MPORMATION  CONTACT: 
Timothy  Doyle.  AGED  Secretariat,  1745 


JeCbrson  Davis  Highwray,  Crystal  Square 

Four,  Suite  500,  ^lingtcm,  Virginia 

22202. 

SUPPLEMENTARY  SVORMATICN:  The 

mission  of  the  Advisory  group  is  to 
provide  advice  to  the  Under  Secaetary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  Defense 
Reseerch  and  Engineering  (DDR&E),  and 
through  the  IN}R&E,  to  the  Director 
Defaiue  Advanced  Research  Projecte 
Agency  and  the  Military  Departmente  in 
planning  and  managing  an  effective 
reseerch  and  development  program  in 
the  field  of  electron  devices. 

The  Woridng  (koup  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
militery  proposes  to  initiate  the 
industry,  universities  or  in  their 
laboratories.  Tlie  microelectronics  area 
includes  such  programs  on 
semiconductw  materials,  integrated 
drcuite,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  aooudance  with  section  l(Hd)  of 
Pub.  L.  92-463,  as  amoided.  (5  U.S.C 
App.  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Qroup 
meeting  concerns  matters  listed  in  5 
U.S.C  552b(cMl).  and  that  accordingly, 
this  meeting  will  be  closed  to  the 
public 

Oaied:  Av«ust  17. 1999. 


AhemateOSDFedemineptterUakon 

Officer.  Depaitmatt  cfDifmag. 

(FR  Doc  99-21733  Filed  8-20-99;  8:45  ami 


DEPARTMENT  OF  DEFENSE 

Offlcs  ofths  Sscrstsry 

MssMng  ths  DOB  Advisory  Qroup  on 
Elsctron  Dsvtoss 


r:  Advisory  Group  on  Electrtm 
Devices,  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900.  Thursday.  Septembn-  23, 1999. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Eliot  Cohen,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four.  Suite  500,  Arlington.  Virginia 
22202. 

SUPPLEMBITARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 


Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director. 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  e^ctive  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

libe  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  (m 
Radiation  Hardened  Devices, 
Microwave  Tubes.  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout 

In  accordance  writh  Section  10(d)  of 
Pub.  L.  92-463.  as  amended.  (5  U.S.C. 
App.  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C  552b(c)(l)  (1994).  and  that 
accordingly,  this  meeting  %vill  be  cloeed 
to  the  pubUc. 

Dated:  August  17. 1999. 


Ahemate,  OWFrnknlBtgislarUaiaott 

Offkxr.  Departmmt  ofDa^me. 

(FR  Doc  99-21734  Filed  8-20-99;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Onico  of  ttw  Sseralsry 

Mssling  of  «is  DOD  Advisory  Qroup  on 
Cisco  on  Dsvtoss 

AOBNCY:  Adviscny  Group  oa  Electrtm 
Devices,  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  Woridng  group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Gtoap  on 
Electron  Devices  (A(XD)  aimounces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday.  September  22. 1999. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Reseerch 
Services.  1745  Jefferson  Davis  Highway. 
Suite  500.  Arlington.  VA  22202. 

FOR  FURTHER  iffORMATION  CONTACT: 
Devid  Cox,  AGED  Secretariat.  1745 
Jefiisrson  Davis  Highway,  Crystal  Square 
Four.  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  MFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and  technology, 
to  the  Director  of  Defense  Research  and 
Engineering  (DDRAE),  and  through  the 
DDR&E  to  the  Director,  Definue 
Advanced  Research  Projects  Agency 
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(ARPA)l^d  th*  MilitarfDepartments  in 
plaimina  and  mmrwgihg  an  effective  and 
econon^^l  research  and  development 
pmraid  in  the  area  of  electron  devices. 

"mewkxHong  Group  A  meeting  will  be 
limited  tp  review  of  research  and 
development  programs  which  the 
Militai^  Departments  proposed  to 
initiate  with  industry,  universities  or  in 
their  lahoratories.  This  microwave 
device  ifea  includes  programs  on 
developjitaents  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
milUmeibn'  wave  devices,  and  passive 
devices!  The  review  will  include  details 
of  classified  defense  programs 
throughout 

In  aoMrdance  with  section  10(d)  of 
Pub.  L.  11^-^163,  as  amended,  (5  U.S.C. 
App.  10^)  (1944)),  it  has  been 
determiaed  that  this  Advisory  (koup 
meeting  concerns  matters  listed  in  5 
U.S.C.  9i2b(c)(l)  (1994),  and  that 

;ly,  this  meeting  will  be  closed 
to  the  pkibUc. 

Dated:  August  17, 1999. 
L.  M.  BynuoF, 

AltsmatBpSD  Federal  Regtstw  Liaison 
Offkxr.  Apartment  of  Defense. 
(FR  Docj  ^21735  Hied  8-20-99;  8:45  am] 
aaxMtt  OODC  aNi-i9-«i 


Special  pTMidential  Panel  on  MiiHary 
Oparatii^  on  Viaquas 

AOBICY;  lOfiBce  of  the  Secretary, 
Departiii^t  of  Defense. 
ACTION:  Notice. 

SUMMARY:  The  Panel  will  meet  in  closed 
session  l^n  August  20. 1999.  The  Panel 
was  ch4^ered  by  the  Secretary  of 
Defens^  bn  June  25, 1999  to  provide 
advise  Shd  recommendations  to  him 
regarding  the  need  for  the  continuation 
of  milite^  operations  on  the  island  of 
ViequeSj  Puerto  Rico  and  the  extent  to 
which  alternative  sites  or  methods  are 
availabls  that  would  fulfill  national 
securi^  irequirements. 

The  Panel  will  meet  in  closed  session 
on  Aug|:^  20, 1999  to  review  and 
discuss!  Information  received  firom 
various  iources  concerning  the  Navy's 
involvement  in  Vieques,  some  of  which 
is  classified  or  raises  issues  concerning 
classifiid  national  seairity  matters. 

In  accordance  with  section  10(d)  of 
the  Fedaral  Advisory  Committee  Act. 
Public  taw  92-463,  as  amended  (5 
U.S.C.  ^pendix  n.  (1982)),  it  is 
anticipSted  that  matters  affecting 
national  seouity,  as  covered  by  5  U.S.C. 


5S2b(c)(l)  (1998),  will  be  presented 
throughout  the  meeting,  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  pimUc.  Because  of  the  short 
timefi^e  of  the  panel's  review,  and  the 
accelerated  pace  of  the  meeting 
schedule,  this  annoimcement  must  be 
made  less  than  15  days  before  the 
meeting  will  take  place. 
DATES:  Augiist  20, 1999, 8:30  a.m.  to  5 
p.m. 

ADDRESSES:  4000  Defense  Pentagon, 
Washington,  DC  20301-4000. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Dr. 
Hector  Nevarez.  the  Designated  Federal 
Officer,  1401  Wilson  Boulevard,  Suite 
400,  Arlington,  VA  22209,  phone  (703) 
696-9456,  fax  (703)  696-9482,  or  via 
Email  at 
Hector.Nevarez@osd.pentagonjnil. 

Dated:  August  17, 1999. 
ImM.  BymiB, 

Alternate  OSD  Federal  Register  liaison 
Officer,  Department  ofD^nse. 

(FR  Doc  99-21736  Filed  8-20-99;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Recorda 

AOBICY:  Department  of  the  Aimy,  DoD. 
ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Army 
proposes  to  alter  a  record  system  of 
records  in  its  inventory  of  system  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
The  alteration  adds  a  category  of  records 
and  three  routine  uses  to  the  existing 
system  of  records. 
DATES:  The  action  will  be  effective 
without  further  notice  on  September  22, 
1999.  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  U.S. 
Total  Army  Personnel  Command. 
ATTN:  TAPC-PDR-^,  Stop  C55,  Ft. 
Belvoir,  VA  22060-5576. 
FOR  RJRTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMBITARY  INFORMATION:  The 
complete  inventory  of  the  Department  of 
the  Army's  record  system  notices  for 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a)  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 


The  proposed  system  r^ort,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  August  3, 1999,  to  the 
House  Committee  on  Gk)vemment 
Reform,  the  Senate  Committee  on 
Govenunent  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pxirsuant  to  para^ph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130.  "Federal 
Agency  Responmbilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8, 1996  (February  20, 1996, 61 
FR  6427). 

Dated:  August  17, 1999. 
L.M.  Bynim, 

Alternate  OSD  Fedwal  Register  Liaison 
Officer,  Department  of  D^nse.  . 

A019(M7  DAMO 

•YSTBINAaK: 

Correctional  Reporting  System  (CRS) 
(F^niary  22.  1993. 58  FR  10002). 


SVSTBI  LOCATION: 


Delete  entry  and  replace  with  "Army 
Regional  Correcticmal  FadUties  and  U.S. 
Army  Correctional  Activity,  Fort  Riley,  . 
KS;  U.S.  Disciplinary  Barracks,  Fort 
Leavenworth,  KS. 

The  Army  Clemency  Board  Office, 
Assistant  Secretary  of  the  Army, 
Manpower  and  Reserve  Affairs, 
Washington,  DC  20310-0110  (for 
decisions  on  clemency 
recommendations,  parole  actions,  and 
restoration  to  duty)." 


CATEQORES  OF  RECORDS  M  THE  SYSTEM: 

Add  to  end  of  entry  "Names, 
addresses,  and  telephone  numbers  of 
victims/ witnesses. ' ' 


AUTHOWTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Add  to  entry  "Victim's  Rights  and 
Restitution  Act  of  1990  as  implemented 
by  DoD  Directive  1030.1  and  DoD 
Instruction  1030.2;  and  Army 
Regulation  190-47,  The  Army     . 
Corrections  System." 


ROUTINE  USES  OF  RECORDS  MAMTASiB)  M  THE 
SYSTEM,  MCLUOSM  CATEQORIES  OF  USERS  AM) 
THE  PURPOSES  OF  SUCH  USES: 

Add  three  paragraphs  to  entry  "To 
state  and  local  authorities  for  purposes 
of  providing  (1)  notification  that 
individuals,  who  have  been  convicted  of 
a  specified  sex  offense  or  an  offense 
against  a  victim  who  is  a  minor,  will  be 
residing  in  the  state  upon  release  from 
military  confinement  and  (2) 


45958 
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information  about  the  individual  for 
inclusion  in  a  state  operated  sex 
offander  registry. 

To  the  Bureau  of  Prisons  for  purpose 
of  providing  notification  that  the 
military  transferee  has  been  convicted  of 
a  sexually  violent  offianse  or  an  oSianse 
against  a  victim  who  is  a  minor. 

To  victims  and  witnesses  of  crime  for 
the  piirpose  of  notifying  them  of  date  of 
parole  or  clemency  hearing  and  other 
release  related  activities." 


A01M--47  DAMO 


Correctional  Reporting  System  (CRS). 

tvtTBi  location: 

Army  Regional  Correctional  Facilities 
and  U.S.  Army  Correctional  Activity, 
Fort  Riley.  KS;  U.S.  Disciplinary 
barracks.  Fort  Leavoiwoith,  KS. 

The  Army  Clemency  Board  Office, 
Assistant  Secretary  of  the  Aimy, 
Manpower  and  Reserve  A&irs, 
Washington.  DC  20310-0110  (for 
decisions  on  clemency 
recommendations,  parole  actions,  and 
restoration  to  duty). 


CA1 


OF  MDMDUAU  COVB«>  BY  THE 


Any  military  member  confined  at  an 
Army  confinement  or  correctional 
fodlity  as  a  result  of.  or  pending,  trial 
by  courts-martial. 

CATBOOMEi  on  RECOMW  M  THE  SYSTBl: 

Documents  related  to  the 
administration  of  individual  military 
prisoners;  courts-martial  orders,  release/ 
confinement  orders,  medical  examiner's 
reports,  requests  and  receipts  for  health 
and  comfort  supplies,  reports  and 
recommendations  relating  to 
disciplinary  actions,  clothing  and 
equipment  issue  records;  forms 
authorizing  correspondence  by  prisoner, 
mail  records;  personal  history  records; 
individual  prisoner  utilization  records; 
reouests  for  interview;  fii^erprint  cards, 
military  police  reports;  prisoner 
identification  records;  parolee 
agreements;  inspections;  documents 
regarding  custodianship  of  personal 
funds  and  property  of  prisoners;  former 
commanding  officer's  report:  parents' 
report:  spouse's  report'  classification 
recommendations;  request  to  transfer 
prisoner;  social  history;  clemency 
actions;  psychologist's  report; 
psychiatric  and  sodologic  reports; 
certificate  of  parole;  certificate  of  release 
from  parole;  assigmnent  progress 
reports;  and  similar  relevant  documents. 

AimtOMTY  ran  MAMTENANCC  OP  THE  SYSTEM: 

10  U.S.C.  951.  NOTE;  Victim's  Rights 
and  Restitution  Act  of  1990  as 


implemented  by  DoD  Directive  1030.1 
and  DoD  Instruction  1030.2;  and  Army 
Regulation  190-47.  The  Army 
Corrections  System;  and  E.O.  9397 
(SSN). 

PURPOSE^): 

Correctional  treatment  records  are 
used  to  determine  prisoner's  custody 
classifications,  work  assignments, 
educational  needs,  adjustment  to 
confinement,  areas  of  particular 
concern,  and,  as  the  basis  for  clemency, 
parole  and  restoration  to  duty 
considerations. 

Automated  records  provide  pertinent 
information  required  vat  proper 
managranent  of  confinement  fedlity 
population,  demographic  studies,  status 
of  discipline  and  responsiveness  of 
personnel  procediires.  as  well  as 
confinement  utilization  factors  such  as 
population  tiuvover,  recidivism,  etc. 

nOUTME  UKS  OF  neCOnoe  MAafTAMED  M  THE 
SVSna^  MCLUDMO  CATEQOmeS  OF  USERS  AND 
THE  FUnrasa  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
5S2a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piusuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to  local, 
state,  and  federal  law  enforcement  and 
investigation  agencies  for  investigation 
and  possible  criminal  prosecution,  dvil 
court  actions  or  regulatory  orders. 

To  confinement/correctional  agencies 
for  use  in  the  administration  of 
correctional  programs  including  custody 
classification,  employment,  training  and 
educational  assignments,  treatment 
programs,  clemency,  restoration  to  duty 
or  parole  actions,  verification  of 
offender's  criminal  records, 
employment  records,  and  social 
histories. 

To  state  and  local  authorities  for 
piuposes  of  providing  (1)  notification 
that  individuals,  who  have  been 
convicted  of  a  specified  sex  ofiiense  or 
an  offense  against  a  victim  who  is  a 
minor,  will  be  residing  in  the  state  upon 
release  fit)m  military  confinement  and 
(2)  information  about  the  individual  for 
inclusion  in  a  state  operated  sex 
offender  registry. 

To  the  Bureau  of  Prisons  for  purpose 
of  providing  notification  that  the 
military  transferee  has  been  convicted  of 
a  sexually  violent  offense  or  an  offense 
against  a  victim  who  is  a  minor. 

To  victims  and  witnesses  of  crime  for 
the  ptupose  of  notifying  them  of  date  of 
parole  or  clemency  hearing  and  other 
release  related  activities. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 


of  systems  of  records  notices  also  apply 
to  this  system. 

POUCKS  AND  PnACnCES  FOn  STRONG, 

retrkvmq,  accessmq,  retammo,  and 
onposmq  of  records  m  the  systbe    ■ 

storaoe: 

Paper  records  in  file  folders  and 
computerized  data  base. 

retrcvabuty: 

By  prisoner's  siuname  and/or  Social 
Security  Number/register  niunber. 

SAFEOUARDS: 

All  records  are  maintained  in  areas 
accessible  only  to  designated  personnel 
having  oflSdal  need  therefor.  Automated 
data  base  and  output  are  managed 
through  comprehensive  procedures  and 
policies  prescribed  in  system  functional 
users  manuals. 

Regional  Data  Centers  are  contractor- 
operated..  Contractor  personnel  are 
security  screened;  employees  receive  a 
security  briefing  and  participate  in  an 
on-going  security  education  program 
imder  the  Regional  Data  Security 
Officer.  Regional  Data  Centers  are 
connected  through  a  communications 
network  to  44  distributed  data 
processing  centers  at  Army  installations. 
Technical,  physical,  and  administrative 
safegiiards  required  by  Army  Regulation 
380-19.  Information  Systems  Seouity. 
are  met  at  installation  data  processing 
centers  and  information  is  secured  in 
locked  rooms  with  limited/controlled 
access.  Data  are  available  only  to 
installation  personnel  responsible  for 
system  operation  and  maintenance. 
Terminals  not  in  data  processing  centers 
are  under  the  supervision  of  a  terminal 
area  security  officer  at  each  remote 
location  protecting  them  from 
unauthorized  use.  Access  to  information 
is  controlled  further  by  a  system  of 
assigned  passwords  for  authorized  users 
of  terminals. 

RETBITION  AND  OMPOSAU 

Individual  correctional  treatment 
records  for  prisoners  in  the  U.S.  Army 
Correctional  Activity  (USACA)  or  U.S. 
Disciplinary  Barracks  (USDB)  are 
retained  for  90  days  following 
expiration  of  sentence/completion  of 
parole/maximum  release  date,  following 
which  they  are  retired  to  the  national 
Personnel  Records  Center  for  25  years; 
destruction  is  by  shredding.  Similar 
records  for  prisoners  in  lo^  Army 
confinement  and  correctional  facilities 
are  destroyed  4  years  following  release 
of  prisoner  from  confinement. 

Note:  TransflBr  of  a  prisoner  from  one 
facility  to  another  is  not  construed  as 
released  frxMn  confinement  When  a  prisoner 
is  transferred  to  another  facility,  his/her  file 
is  transfeired  with  him/her. 


bit 
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In  ormation  on  tape/disc  is  erased 
after  3  years. 

Amaay  Clemency  Board  case  files  are 
retu^i^ed  on  completion  of  Board  action 
to  USACA  or  USDB,  as  appropriate, 
where  they  are  retained  for  90  days  after 
prisOlier's  release  from  confinement  or 
return  to  duty,  following  which  they  are 
retired  to  the  National  Personnel 
Records  Center  and  maintained  for  25 
year$  before  being  destroyed  by 
shre^ng. 

SYSn  1^  MANAGER(S)  AND  ADDRESS: 

Df  vuty  Chief  of  Sta^  for  Operations 
and  Bans.  ATTN:  DAMO-ODL, 
Headquarters,  Department  of  the  Army. 
Wasbjington.  DC  20310-0580. 

«TION  procedure: 

Inqividuals  seeking  to  determine 
wheuer  information  about  themselves 
is  contained  in  this  system  should 
addiidss  written  inquiries  to  the 
commander  of  the  confinement/ 
correctional  facility,  or  to  the  Deputy 
Chieif.of  Staff  for  Operations  and  Plans, 
ATTtjI:  DAMO-ODL,  Headquarters, 
Deputment  of  the  Army,  Washington, 
DC  ad310-0.440. 

InoEvidual  should  provide  the  full 
namet  Social  Security  Number,  present 
addnass,  and  dates  of  confinement  and 
signature. 
(I 

RECOfit)  ACCESS  PROCEDURES: 

Infttviduals  seeking  access  to 
infotfibation  about  themselves  contained 
in  thak  system  should  address  Mrritten 
inquiries  to  the  confinement/ 
conditional  facility  where  a  prisoner,  or 
to  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans,  ATTN:  DAMO- 
ODL,  Headquarters,  Department  of  the 
Army,  Washington,  DC  20310-0440 

In^vidual  should  provide  the  full 
namk  Sodal  Security  Number,  present 
addiJBBS.  and  dates  of  confinement  and 
signfture. 


CONTE  nVM  RECORD  PROCEDURES: 

TIh  I  Anny's  rules  for  accessing 
recor  Is.  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  3|2  CFR  part  505;  or  may  be  obtained 
fromj  the  system  manager. 

RiCO|«>  SOURCE  CATEGORIES: 

Frjifn  the  individual  witnesses; 
victinis;  Military  Police/U.S.  Army 
Criminal  Investigation  Command 
personnel  and/or  reports:  informants; 
various  Federal,  state  and  local 
invefUg^tive  and  law  enforcement 
agencies;  foreign  governments;  and 


other 


may  Is  upply  pertinent  information. 


individual  or  organization  that 


EXEMPTIONS  CLAMED  FOR  TtC  SYSTBH: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2)  if  the_ 
information  is  compiled  and  maintained 
by  a  component  of  the  agency  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional 
information  contact  the  system  manager. 

(PR  Doc.  99-21740  Filed  8-20-99;  8:45  am) 
BILUNQ  CODE  SOM^IO-M 


DEPARTMENT  OF  ENERGY 

Richland  Operations  Office; 
Competitive  Financial  Assistance 
Solicitation 

AGENCY:  Richliind  Operations  Office, 
U.S.  Department  of  Energy. 
ACTION:  Notice  of  competitive  financial 
assistance  solicitation. 

summary:  The  U.S.  Department  of 
Energy,  Richland  Operations  Office, 
announces  that  it  intends  to  issue  a 
solicitation  for  a  competitive  financial 
assistance  award.  The  proposed  award 
will  be  for  a  cooperative  agreement 
instrument,  for  a  minimum  three  (3) 
year  project  period.  The  initial  budget 
for  FY  2000  is  estimated  at  $50,000.  The 
complete  solicitation,  including 
application  address  and  due  date,  is 
avidlable  on  the  internet  via  the 
following  address:  www.banford.gov/ 
procure/solicithtm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  P.  Fletcher,  U.  S.  Department  of 
Energy,  Richland  Operations  Office, 
FAX:  (509)  376-5378,  E:MAIL: 

melanie p fletcher€>rl.gov 

SUPPLEMENTARY  information: 
Solicitation  Niunber:  DE-RPO&- 
9g'RLl3996. 

Scope  of  Project:  The  recipient  of  the 
proposed  financial  assistance 
instrument  will  provide  the 
administrative  resources  to  work 
cooperatively  with  the  U.S.  Department 
of  Energy.  Richland  Operations  Office  in 
the  placement  of  students,  graduates 
and  faculty  members  in  promoting  the 
following  objectives: 

(1)  professional  development  and 
advanced  training  opportimities  for 
students,  graduates,  and  faculty 
members;  and  development  (R&D 
mission  in  the  U.S.). 

(2)  enhancement  of  academic/ 
laboratory  interface  by  promoting  and 
facilitating  R&D  and  technology  transfer 


collaborations  and  other  interactive 
endeavors; 

(3)  encouraging  students  to  pursue 
educational  and  training  experiences  in 
science,  mathematics,  and  engineering 
disciplines  and  to  ultimately  select 
careers  in,  or  in  support  of  areas  vital  to 
long-range  research  and  development 
(R&D  mission  in  the  United  States). 
Sally  A.  Sieracld, 
Acting  Division  Director, 
Procurement  Services  Division, 
Richland  Operations  Office. 
[PR  Doc.  99-21804  Piled  8-20-99;  8:45  am] 
BILUNQ  COOE  MS0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Femald 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463,  86 
Stat.  770)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 

DATES:  Saturday,  September  11, 1999. 
8:30  a.m.-12:00  p.m.  (Public  Comment 
session  11:30  a.m.-ll:45  a.m.) 
ADDRESSES:  Femald  Environmental 
Management  Project,  Large  Laboratory 
Conference  Room.  7400  Willey  Road. 
Hamilton,  OH  45219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gewn  Doddy,  Phoenix  Environmental, 
MS  76,  P.O.  Box  538704,  Cincinnati, 
Ohio  42553-8704,  at  (513)  648-6478. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  in  the 
areas  of  environmental  restoration, 
waste  management,  and  related 
activities. 

Tentative  Agenda:  Saturday. 
September  11, 1999: 
8:30  a.m. — Call  to  order 
8:30-8:45  a.m. — Chairs  Remarks  and 

Annoimcements 
8:45-9:45  a.m.— Rebid  of  Femdld 

Contract 
9:45-10:00  a.m.— Update  on  SSAB 

Transportation  Workshop 
10:00-10:15  a.m.— Break 
10:15-10:30  a.m.— Silos 
10:30-11:15  a.m. — Stewardship  Seminar 
11:15-11:30  a.m.— DCNE  Response  to 

Cattle  Grazing 
11:30-11:45  a.m. — ^Public  Comment 
11:45-12:00  a.m.— Wrap  Up 
12:00  p.m.  Adjourn 

A  final  agenda  will  be  available  at  the 
meeting,  Satiuday,  September  11, 1999. 
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Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Boeurd  chair  at  the  address  or 
telephone  number  Usted  below. 
Retpiests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presmtation  in  the  agenda.  The  Deputy 
Designated  Federal  ONfficer,  Gary 
Stegner,  Public  AfEairs  Officer.  Ohio 
Field  Office.  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  commeuts. 

Minutes;  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC.  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday- 
Friday,  except  Federal  hoUdays. 
Minutes  will  also  be  available  by 
writing  to  Jim  Bierer,  Chair,  Fernald 
Citizens'  Advisoiy  Board,  C/O  Phoenix 
Environmental  Corporation.  MS  76.  Post 
Office  Box  538704.  Cincinnati.  Ohio 
45253-8704.  or  by  calling  the  Advisory 
Board  at  (513)  648-6478. 

Issued  at  Washington,  DC.  on  August  18, 
1999. 
lacfael  Samual, 

Deputy  Advisory  Committee  Management 
Officw. 

(FR  Doc  99-21805  Filed  8-20-99;  8:45  am] 

MJJM  COK  two  IH  r 


DEPARTMENT  OF  ENERGY 

EnvhfonnMnW  Management  S(te- 
Speciflc  Advleory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annotmces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463. 86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday.  September  2. 1999. 
6:30  p.m.-9:30  p.m. 

ADDRESSES:  CoUege  HiU  Ubrary.  (Front 
Range  Community  College),  3705  West 
112th  Avenue.  Westminster,  CO  80021. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 


Flats  Qtizens  Advisoiy  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021;  telephone  (303) 
420-7855:  fox  (303)  420-7579. 

SUPPt.EMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Update  on  projects  and  issues  being 
tracked  by  Uie  Colorado  Department 
of  Public  Health  and  Environment. 

2.  Review  and  approve  recommendation 
on  Industrial  Area  Characterization 
Strategy. 

3.  Discuss  and  prepare  the  Board's  draft 
year  2000  Work  Plan. 

4.  Final  approval  of  Board's  Vision 
document. 

5.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments.  This  notice 
is  being  published  less  than  15  days 
before  the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  at  the 
Public  Reading  Room  located  at  the 
Board's  office  at  9035  North  Wadsworth 
Parkway,  Suite  2250,  Westminster,  CO 
80021;  telephone  (303)  420-7855.  Hours 
of  operation  for  the  Public  Reading 
Room  are  9:00  a.m.  to  4:00  p.m.  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  address  or  telephone 
niunber  listed  above. 


Issued  at  Washington,  DC,  on  August  18. 
1999. 

Kachel  M.  Samuel, 

Deputy  Advisory  Comnuttee  Management 
Officer. 

(FR  Doc  99-21806  Filed  8-20-99;  8:45  am] 

aiLUNQ  OOOE  MBS-ai-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Slt»> 
Specific  Advisory  Board,  Nevada 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
The  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stat.  770) 
requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Wednesday,  September  1, 1999: 

6K)0  p.m.-9:00  p.m. 

ADDRESSES:  DOE  Nevada  Operations 

Office,  232  Energy  Way,  North  Las 

Vegas,  NV  89030. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Rohrer,  U.S.  Department  of 

Energy,  Office  of  Environmental 

Management,  P.O.  Box  98518,  Las 

Vegas,  Nevada  89193-8513,  phone: 

702-295-0197. 

SUPPI.EMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Advisory 
Board  is  to  make  recommendations  to 
DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
Tentative  Agenda: 

1.  Briefing  on  Yucca  Mountain  Draft 
Environmental  Impact  Statement 

2.  Nevada  Test  Site  Stewardship  Issues 

3.  PubUc  Comment 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  being 
published  less  than  15  days  in  advance 
of  the  meeting  due  to  programmatic 
issues  that  needed  to  be  resolved.  This 


BILUNQCOOe 


Br  1, 1999: 


notice  ii  being  published  less  than  15 
days  b0«)re  the  date  of  the  meeting  due 
to  programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  I  Available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.  W^^iington,  DC  20585  between 
9:00  a.^.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohreri^t  the  address  listed  above. 

Issued  |at  Washington,  DC  on  August  18. 
1999.    1 1 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer: 

[FR  Doc.  99-21807  Filed  8-2(V^9:  8;45  ami 
BIUMQ  OtiOE  6460-ei-P 
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DEPAirrMENT  OF  ENERGY 

Environmental  Management  Site- 
Specifit  Advisory  Board,  Sandia 

AQENCVt  Department  of  Energy. 

ACTION:  I  Notice  of  open  meeting. 

1 1     — — ■ 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  iJNo.  92-463, 86  Stat.  770)  notice 
is  hereipy  given  of  the  following 
Advis(^ty  Committee  meeting: 
Enviraamental  Management  Site- 
Speciflc  Advisory  Board  (EM  SSAB), 
Kirtlaiid  Area  Office  (Sandia). 
DATESa  Wednesday,  September  15, 1999: 
5:30  p)^.-9:00  p.m.  (MST). 
ADDRESSES:  Barelas  Community  Center, 
714  7t^  Street,  SW,  Albuquerque,  New 
Mexicol 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  ^;emorskl.  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  t».0.  Box  5400.  MS-0184, 
Albuqiierque,  NM  87185,  (505)  845- 
4094.  n 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Botdrd:  The  purpose  of  the  Board  is 
to  maka  recommendations  to  DOE  and 
its  regldators  in  the  areas  of 
envirditmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 
5:30-6:30  p.m.— DOE  Update 
6:30-di40  p.m.— Break 
6:40-:ffl0  p.m.— Check  In/  Minutes/ 

Agetiida  approval 
7:00-i^rtO  p.m.— Honor  Outgoing 

Exe^tive  Committee  Members 
7:10-7aO  p.m. — Scott's  Corrective 

ActUn  Management  Unit 

Modification  Recommendation 
7:30-7}45  p.m.— Public  Comment 
7:45-^KK)  p.m. — ^Break 


8:00-6:15  p.m. — Budget 
8:15-8:45  p.m. — ^Membership 
8:45-8:50  p.m.— Work  Plan 
8:50-9:00  p.m. — ^Adjourn. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  m^ke  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  E)eputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  commeut  will 
be  provided  a  maximiun  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  Manager,  Department  of 
Energy  Kirtland  Area  Office,  P.O.  Box 
5400,  MS-0184,  Albuquerque,  NM 
87185,  or  by  calling  (505)  845-4094. 

Issued  at  Washington.  DC  on  August  18. 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-21808  Filed  8-20-99;  8:45  am) 
BILLING  CODE  64Se-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Greet  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Request  Under 
Blanket  Auttiorization 

August  17. 1999. 

Take  notice  that  on  August  13, 1999. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes),  One 
Woodward  Avenue,  Suite  1600,  Detroit, 
Michigan  48226,  filed  in  Docket  No. 
CP99-601-000  a  request  pursuant  to 
Sections  157.205,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natiwal  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon 
and  transfer  by  sale  to  SEMCO  Energy 
Gas  Company  (SEMCO),  certain  delivery 
point  facilities  located  in  China 
Township.  St.  Clair  County,  Michigan 


(the  China  Township  facilities),. imder 
the  blanket  certificate  issued  in  Docket 
No.  CP90-2053-000,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  The  application  may 
be  viewed  on  the  web  at 
www.ferc.fed.us/onlinn/rims.htm.  Call 
(202)  208-2222  for  assistance. 

On  January  19, 1999,  Great  Lakes  filed 
an  application  before  the  Commission  in 
Docket  No.  CP99-162-000,  pursuant  to 
the  Commission's  blanket  certificate 
prior  notice  procedures,  to  construct 
and  operate  a  tap,  a  meter  station, 
approximately  1.6  miles  of  16-inch  pipe 
(to  connect  the  tap  and  meter  station), 
and  appurtenant  facilities  to  estabUsh  a 
delivery  point  (the  China  Township 
Delivery  point)  for  service  to  The  Detroit 
Edison  Company  (Detroit  Edison),  a  new 
end-use  shipper  on  its  system,  in  St. 
Clair  County,  Michigan.  The  China 
Township  facilities  were  constructed  to 
serve  Detroit  Edison's  electric 
generating  facilities.  Public  notice  of 
Great  Lakes'  application  was  made  on 
January  28, 1999.  No  protests  to  Great 
Lakes'  application  were  filed  in  Docket 
No.  CP99-162-000.  Great  Lakes 
received  authorization  to  proceed  with 
the  project  to  serve  Detroit  Edison  on 
March  16, 1999. 

The  China  Township  facifities  were 
placed  into  service  on  May  16, 1999. 
Subsequent  to  receipt  of  the 
authorization  to  conunence  the 
construction  of  facilities  to  serve  Detroit 
Edison,  Great  Lakes  agreed  to  sell  the 
facilities  to  SEMCO.  Detroit  Edison, 
which  is  the  only  end-user  served  by  the 
subject  facilities,  has  consented  to  Great 
Lakes'  abandonmed|  and  sale  of  the 
China  Tovmship  f^Mities.  According  to 
Great  Lakes.  SEMCOwill  transport 
natiiral  gas  supplies  to  Detroit  Edison 
under  a  special  transportation  service 
agreement  to  be  approved  by  the 
Michigan  Public  Service  Commission 
(MSPC).  Additionally,  Great  Lakes  states 
that  the  abandonment  and  transfer  by 
sale  will  become  effective  no  later  thian 
the  first  day  of  the  second  month 
following  receipt  of  authorizations  of 
the  Commission  and  Michigan  Pubhc 
Service  Commission.  Therefore.  Great 
Lakes  contends  that  the  proposed 
abandonment  and  sale  of  the  facilities 
would  not  result  in  any  disruption  or 
abandonment  of  service  to  Detroit 
Edison,  nor  will  it  disadvantage  any  of 
Great  Lakes'  existing  customers. 
Additionally,  Great  Lakes  asserts  that 
upon  acquisition,  the  facilities  will  not 
be  operated  as  jurisdictional  interstate 
transmission  facilities,  but  will  become 
part  of  SEMCO's  intrastate  distribution 
system,  which  is  regulated  by  MSPC. 
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Great' Lakes  states  that  is  presently 
completing,  or.  will  complete  prior  to  its 
abandonment  and  final  sale  of  the  China 
Township  facilities,  restoration  steps  in 
accordance  with  the  FERC  Plan  and 
Procedures  required  at  the  China 
Township  facilities  location.  Qreat 
Lakes  alleges  that  it  will  retain 
ownership  of  the  tap  assembly,  and 
certain  computer  and  related 
equipment,  including  the  temperature 
and  pressure  transmitters  located  at  the 
meter  station. 

Any  questions  regarding  this 
application  should  be  directed  to  Marc 
M  Mozham.  Vice  President,  Market 
Services  and  Development  for  &eat 
Lakes,  One  Woodward  Avenue,  Suite 
1600.  Detroit.  Michigan  48226  at  (313) 
596-4582.  or  Ms.  M.  Catharine  Davis, 
Senior  Attorney  for  Great  Lakes.  One 
■Woodward  Avenue.  Suite  1600,  Detroit. 
Michigan  48226  at  (313)  596-4593. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authcnization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LiBwoed  A.  Watton,  Jr^ 
Acting  Seaetaiy. 

PH  Doc  9»-21759  Piled  8-20-49: 8:45  am] 
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DEPARTMENT  OF  ENERGY 

FMaral  En«rgy  Regulatory 
CotwmiBtton 

(Doctot  No.  WW-297-001] 

TennMM*  Gm  Pipelin*  Company; 
Notica  of  Compliance  HIing 

August  17. 1999. 

Take  notice  that  on  August  13. 1999, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252.  tendered  for  the  following 
revised  tariff  sheets  for  inclusion  in 
Tennessee's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1: 

Sixth  Revised  Sheet  No.  301 
Sixth  Revised  Sheet  No.  319 


Sixth  Revised  Sheet  No.  319A 
First  Revised  Sheet  No.  320 
First  Revised  Sheet  No.  368 
First  Revised  Sheet  No.  369 
Fourth  Revised  Sheet  No.  406 
Third  Revised  Sheet  No.  406A 

Tennessee  requests  that  the  attached 
tariff  sheets  be  made  effective 
September  12, 1999. 

Teimessee  states  that  the  attached 
tariff  sheets  are  submitted  in 
compliance  with  the  Commission's 
Letter  Order  in  the  above-referenced 
docket.  Tennessee  Gas  Pipeline 
Company,  88  FERC  161.073  (1999). 
Tennessee  further  states  that  the  revised 
tariff  sheets  eliminate  the  Account  No. 
191  cost  recovery  tariff  provisions  from 
Tennessee's  tariff  in  light  of  the  Letter 
Order's  acceptance  of  Tennessee's  final 
Account  No.  191  Reconciliation  Report 
which  reflected  the  final  reconciliation 
and  termination  of  Tennessee's  Account 
No.  191.) 

Any  person  desiring  to  protest  this 
filing  should  file  a  i»rotest  with  the 
Fednal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rides  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  vdll  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Unwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc  99-21760  Filed  8-20-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commlaaion 

[Docket  No&  AC9a-33-00  and  EL9»-33> 
OOS] 

Tucaon  Elactric  Power  Company; 
Notica  of  Filing 

August  17, 1999. 

Take  notice  that  on  July  30, 1999, 
Tucson  Electric  Power  Company  filed  a 
Refund  Report  in  compliance  with  the 
order  issued  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
on  June  1. 1999  in  the  above-referenced 
dockets. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
August  31, 1999.  Protests  will  be 
considered  by  the  Conunission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 
Linwood  A.  Walaon,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21758  Filed  8-20-99;  8:45  am] 
BNJJNQ  OOOC  snT-ei-M 


DEPARTMENT  OF  ENERGY 

Fadaial  Enargy  Regulatory 
Commlaaion 

[Docket  Na  RP9»-451-0011 

Williama  Qaa  Pipallnaa  Cantral,  Inc.; 
Notica  of  Ravlaad  Rafund  Report 

August  17, 1999. 

Take  notice  that  on  August  12, 1999. 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams)  tendered  for  filing  a  revised 
interruptible  excess  refund  report  {at 
the  month  of  October  1993. 

Williams  states  that  it  fiiled  its 
interruptible  excess  refund  report  on 
July  29, 1999.  Williams  has  noted  tiiat 
Schedule  3  included  with  the  July  29 
filing  contained  errors  in  the  calculation 
of  interest  during  certain  quarters. 
Accordingly,  Williams  has  filed  a 
revised  Sdiedule  3  showing  the 
corrected  interest  calculation  and  a 
revised  Schedule  2  showing  the 
allocation  by  customer  of  the  revised 
refund  amount. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  of  Williams' 
jtuisdictional  customere  and  interested 
state  commissions. 

Any  jperson  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regiilations.  Protests 
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I  considered  by  the  Commission 

;  the  appropriate  action  to 
1,  but  will  not  serve  to  make 
Its  parties  to  the  proceedings. 
I  of  this  filing  are  on  file  with  the 
sion  and  are  available  for  public 
inspection  in  the  Public  Refierence 
rooni-lThis  filing  may  be  viewed  on  the 
web  y^  http://www.ferc.fed.us/online/ 
rims.|itm  (please  call  (202)  208-2222  for 
assis^nce). 
Linwf^  A.  Watson,  Jr., 
Acting  Secretaiy. 

(FR  Dpp.  99-21761  Filed  8-20-99;  8:45  am] 
cone  trir-ei-M 


DEPARTMENT  OF  ENERGY 

Fedcurjal  Energy  Regulatory 
Comliisslon 

[Proi4tNo.291»-03q 

Eastjiay  MunicifMl  Utility  District; 
NotIM  of  Availability  of  Final 
Envlrenmentai  Assessment 

I 

Augu^  17, 1999. 

A  ^al  environmental  assessment 
(FEA^  is  available  for  public  review.  The 
FEA  It  for  an  application  for  the  Lower 
Mok^lumne  River  Project  (FERC  No. 
2916lko  amend  the  license  to  remove 
Min^  Rim  Dam.  the  Mine  Run  Dam  was 
previously  used  to  control  acid  mine 
draiQ^ge  from  the  abandoned  Penn 
Mine;  no  hydroelectric  facilities  are 
associiated  with  Mine  Run  Dam.  The 
projei(}t  is  located  on  the  Mokelumne 
River,  in  Amador,  Calaveras,  and  San 
Joaquin  Counties,  California.  The  FEA 
fiiuu  ihat  approval  of  the  application 
woulq  not  constitute  a  major  federal 
actiori  significantly  affecting  the  quality 
of  th^  human  environment. 

Thief  FEA  was  written  by  staff  in  the 
Offioa  of  Hydropower  Licensing, 
Federid  Energy  Regulatory  Commission. 
Copi^  of  the  FEA  are  available  for 
revie|«|r  in  the  Commission's  Public 
Refei^ce  Branch,  Room  2A,  888  First 
Stree|t|  NE.,  Washington,  DC  20426  or  by 

1  (202)  208-1371 .  The  FEA  may  be 
vlewHd  on  the  web  at  http:// 
wwv^ferc.fed.us/onlme/rims.htm.  Please 
call  (302)  208-2222  for  assistance.  For 

'  information,  please  contact  John 
K.  NbVak  at  (202)  219-2828. 
Linwf^  A.  Watson.  Jr,. 
ActuMSecmtary. 

(FR  DUc  99-21762  Filed  8-20-99: 8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meetings  and  Site 
Visit  and  Soliciting  Scoping  Comments 

August  17, 1999. 

Take  notice  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No. :  P-1 1 730-000. 

c.  Dated  Filed:  April  21 ,  1999. 

d.  Applicant:  Black  River  Limited 
Partnership. 

e.  Name  of  Project:  Alvemo 
Hydroelectric  Project. 

f.  Location:  On  the  Black  River  in  the 
Townships  of  Aloha,  Benton,  and  Grant, 
in  Chebovgan  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Frank  O. 
Christie,  President,  Franklyn  Hydro, 
Inc.,  8  East  Main  Street,  Malone,  New 
York  12953,  (518)  483-1961. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  John 
Costello,  E-mail  address 
john.costello@ferc.fed.us  or  telephone  at 
(202)  219-2914. 

j.  Deadline  for  filing  scoping 
comments:  60  days  from  the  issuance 
date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  whose  name  appears  on  the 
official  serve  list  for  the  project.  Fxuther, 
if  an  intervenor  files  comments  or 
documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
the  resource  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The 
constructed  project  consists  of  a  360- 
foot-long  earth  filled  dam  with  a  power 
plant  located  on  the  right  riverbank  and 
a  gated  spiUway  near  Uie  left  bank.  The 
project  impoundment  extends 
approximately  2.5  miles  upstream.  The 
powerhouse  contains  2  horizontal 
turbine/generator  sets. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 


inspection  and  reproduction  at  the 
Commission's  PubUc  Reference  and 
Files  and  Maintenance  Branch,  located 
at  888  First  Street,  NE,  Room  2A-1, 
Washington,  DC  20426,  or  by  calling 
(202)  208-2326.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
Cheboygan  Public  Library,  107  South 
Ball  Sbeet,  Cheboygan,  Michigan. 

n.  Scoping  Process:  The  Commission 
intends  to  prepare  an  Environmental 
Assessment  (EA)  on  the  project  in 
accordance  with  the  National 
Environmental  Policy  Act.  The  EA  will 
consider  both  site-specific  and 
ciunulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 

Scoping  Meetings 

The  Commission  will  hold  scoping 
meetings,  one  in  the  daytime  and  one  in 
the  evening,  to  help  us  identify  the 
scope  of  issues  to  be  addressed  in  the 
EA. 

The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  bodi  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EA.  The  times  and 
locations  of  these  meetings  are  as 
follows: 

Daytime  Meeting 
Tuesday,  September  21, 1999, 1:00 
PM,  Benton  Town  Hall,  comer  of 
North  Black  River  Road,  and 
Orchard  Beach  Road,  (Alvemo 
Comer) 

Evening  Meeting 

Tuesday,  September  21, 1999,  7:00 
PM,  Benton  Town  Hall,  comer  of 
North  Black  River  Road,  and 
Orchard  Beach  Road,  (Alvemo 

,  Comer) 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  Document  (SDl) 
outlining  the  subject  areas  to  be 
addressed  in  the  EA  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SDl  also  will  be  available  at  the  scoping 
meetings. 

Site  Visit 

The  appUcant  and  Commission  staff 
will  conduct  a  project  site  visit  on 
Tuesday,  September  21, 1999.  We  will 
meet  at  the  project's  powerhouse  at 
10:30  AM.  If  you  would  like  to  attend, 
please  call  Frank  Christie,  Black  River 
Limited  Partnership,  at  (518)  483-1961. 
no  later  than  September  17, 1999. 
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Objectnres 

At  the  scoping  meetings,  the  staff  will: 
(1)  Sununaiize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
participants  all  available  information. 
.  especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  public  on 
issues  that  should  be  analyzed  in  the 
EA.  incliiding  viewpoints  in  opposition 
to,  or  in  support  of.  the  staff's 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EA;  and  (5)  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

Tlie  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project.  Individuals 
presenting  statements  at  the  meetings 
will  be  a»ed  to  sign  in  before  the 
meeting  starts  and  to  clearly  identify 
themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 
LinwMd  A.  Wataon.  Jr.. 
Acting  Secretary. 

[FR  Doc  99-21763  Filed  8-20-99;  8:45  am] 
iUMQ  OOOC  tn7-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IpPf>T8-00278:  FRL-«OM^ 

Natiorwl  Advisory  CommlttM  tor  Acuta 
Exposur*  Quidaiifw  L«v«ls  for 
Haardous  Sulwtances;  Notic*  of 
PuMic  MMting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


t:  A  meeting  of  the  National 
Advisory  Committee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL  Committee) 
will  be  held  September  14-16. 1999.  in 
Washington.  DC.  At  this  meeting,  the 
NAC/AEGL  Committee  will  address,  as 
time  permits,  the  various  aspects  of  the 
acute  toxicity,  and  the  development  of 
Acute  Exposure  Guideline  Levels 
(AEGLs)  for.  the  following  chemicals: 
Bromine,  fiiran.  hydrogen  sulfide.  Otto 
Fuel  (propylene  glycol  dinitrate  major 
component),  and  1,1,1-trichloroethane. 
Hiere  will  also  be  a  discussion  of  the 
review  and  comment  by  the  National 
Academy  of  Sciences/National  Research 


Council  Subcommittee  on  AEGLs 
regarding  certain  Interim  AEGL  values 
previously  published  in  the  October  30, 
1997.  Federal  Register  notice  (62  FR 
58839-58851)  (FRL-5737-3).  These 
chemicals  include  1,2-dichloroethylene, 
ethylene  oxide,  and  phosphine. 
DATES:  Meetings  of  the  NAC/AEGL 
Committee  will  be  held  fitsm  10  a.m.  to 
5  p.m.  on  September  14, 1999;  from  8:30 
a.m.  to  5  p.m.  on  September  15, 1999; 
and  from  8:30  a.m.  to  1  p.m.  on 
September  16, 1999. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Green  Room  on  the  third  floor  of  the 
Ariel  Rios  Building,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  Christine 
M.  Augustyniak,  Associate  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460;  telephone  numbers:  (202) 
554-1404  and  TDD:  (202)  554-0551;  e- 
mail  address:  TSCA-Hotline®epa.gov. 

For  technical  information  contact 
Paul  S.  Tobin,  Designated  Federal 
Officer  (DFO),  Office  of  Prevention, 
Pesticides  and  Toxic  Substances  (7406), 
401  M  St.,  SW.,  Washington.  DC  20460; 
telephone  number  (202)  260-1736;  e- 
mail  address:  tobin.paul9epa.gov. 
SUPPLBieiTARY  INFORAIATION: 

L  General  Informatioa 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may  be  of 
particular  interest  to  anyone  who  may 
be  affected  if  the  AEGL  values  are 
adopted  by  government  agencies  for 
emergency  planning,  prevention,  or 
response  programs,  such  as  EPA's  Risk 
Management  Program  under  the  Clean 
Air  Act  and  Amendments  Section  112r. 
It  is  possible  that  other  Federal  agencies 
besides  EPA,  as  well  as  State  agencies 
and  private  organizations,  may  adopt 
the  AEGL  values  for  their  programs.  As 
such,  the  Agency  has  not  attempted  to 
describe  all  the  specific  entities  that 
may  be  affiected  by  this  action.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  DFO  listed 
in  the  "FOR  FURTHER  INFORMATION 
CONTACT'  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 


www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  docimient  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPPTS-00278.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
informaticm  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Rm.  B-607,  Waterside  Mall, 
401  M  St.,  SW..  Washington,  DC.  The 
Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  of  the 
Center  is  (202)  260-7099. 

n.  Meeting  Procedures 

For  additional  information  on  the 
scheduled  meeting,  the  agenda  of  the 
NAC/AEGL  Committee,  or  the 
submission  of  information  on  chemicals 
to  be  discussed  at  the  meeting,  contact 
the  DFO  Usted  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

The  meeting  of  the  NAC/AEGL 
Committee  will  be  open  to  the  public 
Oral  presentations  or  statements  by 
interested  parties  will  be  limited  to  10 
minutes.  Interested  parties  are 
encoiuaged  to  contact  the  DFO  to 
schedule  presentations  before  the  NAC/ 
AEGL  Committee.  Since  seating  for 
outside  observers  may  be  limited,  those 
wishing  to  attend  the  meeting  as 
observers  are  also  encouraged  to  contact 
the  DFO  at  the  earliest  possible  date  to 
ensiue  adequate  seating  arrangements. 
Inquiries  regarding  oral  presentations 
and  the  submission  of  written 
statements  or  chemical-specific 
information  should  be  directed  to  the 
DFO. 

m.  Fntura  Meetiiigs 

Another  meeting  of  the  NAC/AEGL 
Committee  is  scheduled  for  December 
6-8, 1999.  The  location  of  this  meeting 
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and  diemicals  to  be  discussed  will  be 
publi^ked  in  a  future  Federal  Register 
noticcj.| 

List  of  ISubjects 

EnvpTonmental  protection,  Chemicals, 
Hazardous  substances,  Health. 

Dated:  August  17, 1999. 

JoaepU^.  Cam, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Taoucs. 

(FR  Do^  99-21834  Filed  8-20-99;  8:45  am] 
BILUNQl^OOE 


ENVITONMENTAL  PROTECTION 
AQENBY 


FRL-dJ2*^ 


NatioMi  Advisory  Committee  to  the 
U.S.  Rjopresentative  to  the  Commission 
for  Eni^ronmental  Coopefation 

AGBiiCyp  Environmental  Protection 
Agenc^  (EPA). 

ACTION:!  Notice. 

1-^ 

SUMMAHy;  Pursuant  to  the  Federal 
Advisq^  Committee  Act  (Pub.  L.  92- 
463),  thjB  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  a  meeting 
of  the  Rational  Advisory  Committee 
(NAC)  tb  the  U.S.  Government 
Represeintative  to  the  Commission  for 
Environmental  Cooperation  (CEC). 

The  Qommittee  is  established  within 
the  U.si  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  CEXX  The  Committee  is  authorized 
imder  Article  17  of  the  North  American 
Agreenlent  on  Environmental 
Cooperation,  and  the  North  American 
Free  Ti|4de  Agreement  Implementation 
Act  (NAiFTA).  Pub.  L.  103-182.  Federal 
government  responsibilities  relating  to 
the  committee  are  set  forth  in  Executive 
Order  ^^915,  entitled  "Federal 
Implemtatation  of  the  North  American 
A^eentent  on  Enviroruiental 
Cooper^on."  The  Committee  is 
respon^^le  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  fiirtber  elaboration  of  the 
/greem0tit. 

The  (tbmmittee  consists  of  12 
indepei^dent  representatives  drawn 
from  among  environmental  groups, 
businestsi  and  industry,  public  policy 
organizkions  and  educational 
institutions. 

DATES:  tpe  Committee  will  meet  on 
Wednei 


8:30  a.i]il  undl  5:30  p.m 


lay,  September  8, 1999  from 


ADDRESSES:  The  Sheraton  Seattle  Hotel 
&  Towers,  1400  Sixth  Avenue,  Seattle, 
Washington.  The  meeting  is  open  to  the 
public,  with  limited  seating  on  a  first- 
come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Joyce,  Designated  Federal  Officer, 
U.S.  EPA,  Office  of  Cooperative 
Environmental  Management,  at  (202) 
260-6889. 

Dated:  August  8. 1999. 
Mark  Joyce, 

Designated  Federal  Officer,  National  Advisory 
Committee. 

IFR  Doc.  99-21827  Filed  8-20-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-642S-2] 

Governmental  Advisory  Committee  to 
the  U.S.  Representative  to  the 
Commission  for  Environmental 
Cooperation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SmMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law  . 
92-463),  the  U.S.  Environmental 
Protection  Agency  (EPA)  gives  notice  of 
a  meeting  of  the  Governmental  Advisory 
Committee  (NAC)  to  the  U.S. 
Government  Representative  to  the 
Commission  for  Environmental 
Cooperation  (CEC). 

The  Committee  is  established  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  CEC.  The  Committee  is  authorized 
under  Article  18  of  the  North  American 
Agreement  on  Environmental 
Cooperation,  and  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (NAFTA),  Public  Law  103-182. 
Federal  government  responsibilities 
relating  to  the  committee  are  set  forth  in 
Executive  Order  12915.  entitled 
"Federal  Implementation  of  the  North 
American  Agreement  on  Enviroimiental 
Cooperation."  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  12 
independent  representatives  drawn 
bom  state,  local  and  tribal  governments. 
DATES:  The  Committee  will  meet  on 


ADDRESSES:  The  Sheraton  Seattle  Hotel 
&  Towers,  1400  Sixth  Avenue,  Seattle, 
Washington.  The  meeting  is  open  to  the 
public,  with  limited  seating  on  a  first- 
come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Maik  Joyce,  Designated  Federal  Officer, 
U.S.  EPA.  Office  of  Cooperative 
Environmental  Management,  at  (202) 
260-6889. 

Dated:  August  8, 1999. 
Mark  Joyce, 

Designated  Federal  Officer.  Governmental 
A  dvisory  Committee. 

(FR  Doc.  99-21828  Filed  8-20-99;  8:45  am] 
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Wednesday,  September  8, 1999  £rom 
8:30  a.m.  until  5:30  p.m. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S426-7]     - 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  Milan 
Krstich 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY;  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i).  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  pmst  response  costs 
concerning  the  Superior  Polishing  site 
in  Warren,  Macomb  County,  Michigan 
with  the  following  settling  party:  Milan 
Krstich.  The  settlement  requires  the 
settling  party  to  pay  $60,000  to  the 
Hazardous  Substance  Superfund.  The 
settlement  includes  a  covenant  not  to 
sue  the  settling  party  pursuant  to 
section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a).  For  thirty  (30)  days  following 
the  date  of  publication  of  this  notice,  the 
Agency  will  receive  written  comments 
relating  to  the  settlement.  The  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settiement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  77  W.  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
DATES:  Comments  must  be  submitted  on 
or  before  September  22, 1999. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  77  W. 
Jackson  Boulevard,  Cliicago,  Illinois 
60604.  A  copy  of  the  proposed 
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settlement  may  be  obtained  £rom  Alan 
Walts.  Assistant  Regional  Counsel.  U.S. 
EPA  Region  5.  77  West  Jackson  Blvd.. 
CSiicago.  IL  60604.  phone  (312)  353- 
8894.  Comments  should  reference  the 
Superior  Polishing  Site.  Warren, 
Macomb  County,  Michigan  and  EPA 
Docket  No.  V-W-C-559  and  should  be 
addressed  to  Alan  Walts,  Assistant 
Regional  Counsel,  U.S.  EPA  Region  5, 
77  West  Jackson  Blvd.,  Chicago.  IL 
60604.  phone  (312)  353-8894. 
FOR  FURTHER  MFORMATION  CONTACT: 
Alan  Walts,  Assistant  Regional  Counsel, 
U.S.  EPA  Region  5,  77  West  Jackson 
Blvd..  Chicago.  IL  60604.  phone  (312) 
353-8894. 

Dated:  August  4, 1999. 
WUIiam  E.  Muno, 

Director,  Superfund  Division.  Region  5. 
(FR  Doc.  99-21829  Filed  8-20-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  biformation  Collactions 
Approvwl  by  Office  of  Management 
and  Budget 

Augustia.  1999. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperworii  Reduction  Act  of  1995. 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  uiiless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair.  Fednal  Communications 
Commission.  (202)  418-1379. 

Fadend  Couununicatioiis  Cmimission 

OMB  Control  No.:  3060-0855. 

Expiration  Date:  01/31/2000. 

Title:  Telecommunications  Reporting 
Woricsheet  and  Associated 
Requirements— CC  Docket  No.  98-171. 

Form  No.:  FCC  Forms  499-A  and 
499-S. 

Respondents:  Business  or  other  for- 
piofit. 

Estimated  Annual  Burden:  5500 
respondents;  7.27  hours  per  response 
(avg.);  40,000  total  aimual  burden  hoius 
for  all  collections. 

Estimated  Aimual  Reporting  and 
Recordkeeping  Cost  Burden:  $9,000,000. 

Frequency  of  Response:  Annually; 
Semi-aimually;  On  occasion;  Third 
Party  Disclosure;  Recordkeeping. 

Description:  In  a  Report  and  Order 
issued  in  CC  Docket  No.  96-171. 


released  July  14. 1999.  the  Commission 
simplified  and  consolidated  four 
Commission  reporting  requirements  so 
that  carriers  need  only  file  one 
worksheet  to  satisfy  the  contributor 
reporting  requirements  associated  with: 
the  universal  service  support 
mechanisms;  telecommunications  relay 
services;  cost  recovery  mechanism  for 
numbering  administration;  and  cost 
recovery  mechanism  for  shared  costs  of 
long-term  niunber  portability.  Reporting 
Requirement:  All  contributors  to  the 
Federal  telecommunications  relay 
service,  numbering  administration, 
long-term  portability,  and  universal 
service  support  mechanisms  (except 
certain  non-common  carrier 
telecommunications  service  providers 
meeting  the  universal  service  de 
minimis  exemption)  must  file  the  April 
version  of  the  Telecommunications 
Reporting  Woiiisheet,  FCC  Form  499-A 
on  April  1  of  each  year.  (No.  of 
respondents:  3500;  hours  per  response: 
8  hours;  total  annual  burden:  28,000 
hours).  All  contributors  to  the  universal 
service  support  mechanisms,  except 
those  that  fall  within  the  Commission's 
de  minimis  exemption,  must  file  a 
streamlined  version  of  the 
Telecommimications  Reporting 
Worksheet  (FCC  Form  499-S)  on 
September  1  of  each  year.  The  first  filing 
of  the  FCC  Form  499-S  is  due 
September  1, 1999.  (No.  of  respondents: 
2000;  hours  per  response:  5.5  hours; 
total  annual  biuden:  11,000  hours).  The 
forms  (i.e.,  FCC  Form  499-A  and  499- 
S)  and  instructions  may  be  downloaded 
from  the  Commission's  Forms  Web  Page 
(www.fcc.gov/formpage.html).  Copies 
also  may  be  obtained  by  calling  the  fax- 
on-demand  line  at  (202)  481-2830.  The 
retrieval  number  for  the  FCC  499-A  . 
form  is  004992;  the  retrieval  niunber  for 
the  FCC  499-S  form  is  004991.  Copies 
of  the  forms  may  also  obtained  from 
USAC  at  (973)  560-4400.  Recordkeeping 
Requirements:  Small  common  carriers 
and  small  pay  telephone  providers  must 
complete  the  table  contained  in  Figure 
2  of  FCC  Form  499  to  determine 
whether  they  meet  the  de  minimis 
standard  and  need  not  file  the  form  on 
September  1.  Small  shared  tenant 
service  providers  and  small  private 
carriers  should  complete  the  table  in 
Figure  2  to  determine  whether  they 
meet  the  de  minimis  standard  and  need 
not  file  the  worksheet  on  either 
September  1  or  April  1. 
Telecommunications  providers  that  do 
not  file  because  they  are  de  minimis 
should  retain  figiu«  2  and 
documentation  of  their  contribution 
base  revenues  for  3  calendar  years  after 
the  date  each  worksheet  is  due.  Carriers 


that  provide  carriers'  carrier  services 
must  have  documented  procediues  to 
ensure  that  it  reports  as  revenues  from 
resellers  only  revenues  from  entities 
that  reasonably  would  be  expected  to 
contribute  to  support  universal  service. 
These  procedures  include,  but  are  not 
limited  to,  maintaining  the  following 
information  on  resellers:  Legal  name; 
address;  name  of  a  contact  person;  and 
phone  number  of  the  contact  person. 
(No.  of  respondents:  2000;  annual 
burden  per  respondent:  .25  hours;  total 
annual  burden:  500  hoius).  Third  Party 
Disclosiire:  If  a  reseller  qualified  for  the 
de  minimis  exemption,  it  must  notify  its 
underlying  carriers  that  it  is  not 
contributing  directly  to  universal 
service.  (Number  of  respondents:  2000; 
annual  burden  per  respondent:  .25 
hours;  total  annual  burden:  500  hours). 
The  information  will  be  used  by  the 
Commission  and  the  administrators  to 
calculate  contributions  to  the  universal 
service  support  mechanisms,  the 
telecommimications  relay  services 
support  mechanism,  the  cost  recovery 
for  numbering  administration,  and  the 
cost  recovery  for  the  shared  costs  of 
long-term  local  number  portability. 
WiUiout  this  collection,  the  information 
requested  in  the  Worksheet  would  not 
be  otherwise  available.  The  Commission 
could  not  determine  contributions  to  the 
above-mentioned,  Congressionally- 
mandated  support  and  cost  recovery 
mechanisms  and,  therefore,  could  not 
fulfill  its  statutory  responsibilities  in 
accordance  with  the  Communications 
Act  of  1934.  as  amended.  In  addition, 
the  information  collection  will  be  used 
by  carriers  to  satisfy  their  obligation 
under  section  413  of  the  Act  of  file 
information  concerning  their  designated 
agent  for  service  of  process.  Obligation 
to  comply:  Mandatory. 

OMB  Control  No.:  3060-0894. 

Expiration  Date:  08/31/2002. 

Title:  Notification  to  High  Cost 
Subscribers  and  Certification  Letter 
Accounting  for  Receipt  of  Federal 
Support— CC  Docket  Nos.  96-45  and 
96-262  (Proposals). 

Form  No.:  W A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Aimual  Burden:  81 
respondents;  15.2  hours  per  response 
(avg.);  1233  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Monthly; 
Annually. 

Description:  The  Conunission  will 
adopt  a  framework  to  be  used  in 
estimating  costs  and  computing  federal 
support  to  enable  reasonable 
comparability  of  rates  for  non-rural 


mainte^ianc 


caiTi^ts.  In  a  Further  Notice  of  Proposed 
Rulei^aking  (FNPRM)  issued  in  CC 
Docket  Nos.  96-^5  and  9&-262.  released 
May  iB.  1999.  the  Commission  provided 
an  additional  opportimity  for  interested 
paiti^  to  comment  on  specific  universal 
servi^  support  implementation  issues 
now  ^t  Uiey  are  ^le  to  woric  with  the 
cost  ibodel.  Although  the  Commission 
has  the  responsibility  to  ensure  that 
supp^  is  sufficient  to  enable 
reasoftable  comparability  of  rates,  the 
stated  |x>88ess  jurisdiction  over  specific 
rate  levels.  In  the  FNPRM.  the 
Comifiission  tentatively  concluded  that 
mald^  support  available  as  part  of  the 
state  t#te-9etting  process  would 
empdWer  state  regulators  to  achieve 
reasonable  comparability  of  rates  within 
their  Mates.  The  Commission  proposed 
that  cpniers  should  be  required  to  notify 
high-cost  subscribers  that  their  lines 
have  been  identified  as  high-cost  lines 
and  tlifit  federal  high-cost  support  is 
being,  provided  to  the  carrier  to  assist  in 
keepil^  rates  affordable  in  those 
sub^bers'  area.  In  addition,  the  Joint 
Board  recommended  that  the 
Commission  require  carriers  to  certify 
that  t)i^y  will  apply  federal  high-cost 
suppok  in  accordance  with  the  statute. 
The  J^lnt  Board  also  recommended  that 
the  Commission  should  not  require 
states  to  provide  any  certification  as  a 
"condition"  for  carriers  in  the  state  to 
receive  high  cost  support,  but  the 
Conufeission  should  instead  permit 
statesjto  certify  that,  in  order  to  receive 
federal  universal  service  support,  a 
carriel*  must  use  such  funds  in  a  manner 
consistent  with  47  USC  Section  254. 
Becaujge  some  states  may  lack  either  the 
authoHty  or  the  desire  to  impose 
conditions  on  the  use  of  high-cost 
suppqil,  the  Commission  tentatively 
concluded  that  such  state  oversight, 
while  ivaluable  and  potentially 
stiffiq^nt,  may  not  in  every  case  ensure 
that  section  254(e)'s  goals  are  met. 
Therefore,  the  Commission  proposed  to 
condition  the  receipt  of  federal 
universal  service  high-<:x>st  support  on 
any  stfitte  action,  including  adjustments 
to  loc^i  rate  schedules  reflecting  federal 
suppott.  The  Commission  believes  that 
denyi^  support  to  states  that  lack  the 
regulatory  authority  to  ensure  that 
federal  funds  are  used  appropriately 
would  penahze  those  states  and  would 
not  bei  consistent  with  section  254's 
mandal  es.  The  Commission  proposed 
that  ev(  in  states  that  lack  this  authority 
should  be  able  to  certify  to  the 
Conuxiiksion  that  a  carrier  within  the 
state  h^  accounted  for  its  receipt  of 
federal  jsupport  in  its  rates  or  otherwise 
used  t^  support  for  the  "provision, 
maintoiiance,  and  upgrading  of  fadlities 


and  services  for  which  the  support  is 
intended"  in  accordance  with  section 
254(e).  Proposed  Information 
Collections:  a.  Each  non-rural  company 
that  receives  high  cost  support  should 
notify  high-cost  subsaibers  that  their 
lines  have  been  identified  as  high-cost 
lines  and  that  federal  high-cost  support 
is  being  provided  to  the  carrier  to  assist 
in  keeping  rates  affordable  in  those 
subscribers'  area.  (Note:  in  the  FNPRM, 
the  Commission  seeks  comment  on  this 
issue  therefore  the  fi«quency  of 
responses  may  decrease  if  the 
notification  only  occurs  annually 
instead  of  monthly).  (No.  of 
respondents:  30;  hours  per  response:  36 
hours;  total  annual  burden:  1,080 
hours),  b.  Each  state  commission  must 
file  a  letter  with  the  Commission 
certifying  that  a  carrier  within  the  state 
had  accounted  for  its  receipt  of  federal 
support  in  its  rates  or  otherwise  used 
the  support  for  the  "provision, 
maintenance,  and  upgrading  of  facilities 
and  services  for  whi(±  the  support  is 
intended"  in  accordance  with  section 
254(e).  (No.  of  respondents:  51;  hours 
per  response:  3  hours;  total  annual 
burden:  153  hours).  If  adopted,  the 
information  will  be  used  to  show  that 
federal  high-cost  support  is  being 
provided  to  the  carrier  to  assist  in 
keeping  rates  affordable  in  those 
subscribers'  area.  Further,  the  collection 
of  information  will  be  used  to  verify  that 
the  carriers  have  accoimted  for  its 
receipt  of  federal  support  in  its  rates  or 
otherwise  used  the  support  for  the 
"provision,  maintenance,  and  upgrading 
of  facilities  and  services  for  which  the 
support  is  intended"  in  accordance  with 
section  254(e).  Obligation  to  respond: 
Mandatory. 

OMB  Control  No.  .-3060-0895. 

Expiration  Date:  08/31/2002. 

Title:  Numbering  Resource 
Optimization— CC  Docket  No.  99-200 
(Ihxtposed  Rule). 

Form  No.:  W A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  3,000 
respondents;  52  hoiu-s  per  response 
(avg.);  156,000  total  annual  burden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
Quarterly. 

Description:  In  a  Notice  of  Proposed 
Rulemaking  (Notice)  issued  in  CC 
Docket  No.  99-200,  released  June  2, 
1999,  the  Commission  examined  a 
variety  of  measiues  intended  to  increase 
the  efficiency  with  which 
telecommunications  carriers  use 
telephone  numbering  resources  in  order 


to  slow  the  rate  of  number  exhaust  in 
this  country.  The  Notice  sought  public 
comment  on  how  best  to  create  national 
standards  for  numbering  resource 
optimization.  Specifically,  the  Notice 
examined  the  existing  mechanisms  for 
the  administration  and  allocation  of 
numbering  resources,  which  are 
governed  by  industry-developed  Central 
Office  Code  Guidelines.  The  guidelines 
have  not  been  effective  in  constraining 
the  abiUty  of  carriers  to  obtain  and  carry 
excessively  large  inventories  of 
nimibering  resources  for  which  they 
have  no  immediate  need.  The  Notice 
sought  comment  on  measures  that 
would  tie  the  allocation  of  new 
numbering  resources  to  a  showing  of 
need  by  the  carrier,  increase  carrier 
accountability  for  number  utilizatiuu 
through  enhanced  data  reporting  and 
audit  requirements,  and  speed  the    ^ 
return  of  unused  numbering  resources. 
The  Notice  specifically  sought  comment 
on  the  possibiUty  of  requiring  carriers  to 
meet  number  utilization  thresholds 
before  they  can  obtain  additional 
numbering  resources.  These  measures 
would  not  require  implementation  of 
new  systems  or  technologies,  and  could 
likely  be  implemented  in  a  relatively 
short  time  period  at  minimal  cost.  The 
Notice  proposed  certain  verification 
measures  designed  to  prevent  carriers 
bom  obtaining  numbering  resources 
that  they  do  not  need  in  the  near  term. 
Proposed  Information  Collections:  a. 
Quarterly  Reporting:  The  Commission 
proposes  to  collect  utilization  and 
forecast  data  information  from  all 
telecommimications  carriers  that  use 
numbering  res<3iut;es.  The  Notice 
tentatively  concludes  that  carriers 
should  report  utiUzation  and  forecast 
data  on  a  quarterly  basis  and  that  the 
Commission  should  mandate  that  all 
users  of  numbering  resources  must 
supply  utilization  and  forecast  data  to 
the  NANPA.  (No.  of  respondents:  3,000; 
hours  per  response  48  hours;  total 
annual  burden:  144,000  hours),  b.  Initial 
Codes:  With  respect  to  an  applicant's 
abiUty  to  obtain  initial  codes,  the  Notice 
sought  comment  on  what  type  of 
showing  would  be  appropriate.  The 
Notice  sought  comment  on  whether 
apphcants  should  be  required  to  make 
a  particular  showing  regarding  the 
equipment  they  intend  to  use  to  provide 
service,  the  state  of  readiness  of  their 
network  or  switches,  or  their  progress 
with  their  business  plans,  prior  to 
obtaining  initial  codes,  or  whether  any 
other  type  of  showing  should  be 
required.  The  Notice  sought  comment 
on  whether  applicants  should  be 
required  to  submit  evidence  of  their 
hcense/certificate  with  their 
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applicatiaiu-fto  tDitid-€fl<kie  ar .  '  =?  ''C^  - 
convenaly.  whether  the  NANPA  should 
be  raquired  to  check  the  status  of  an 
applicant's  license  or  certification  with 
the  relevant  state  commission  prior  to 
issuing  the  requested  initial  code.  (No. 
of  leqioodents:  3,000;  hours  per 
response:  1  hour;  total  annual  burden: 
3,000  hours),  c  (kowth  Codes: 
Applicants  far  NXX  codes  currently  are 
Tsmiired  to  complete  a  Month»-to- 
Ejdiaust  Worksheet  ivior  to  applying  for 
growth  codes.  The  Notice  sought 
comment  on  whether  requiring 
^plicants  to  submit  the  Months-to- 
E>maust  Woricsheet  %vith  an  application 
ftir  growth  codes  would  be  an  adequate 
demonstration  of  need  for  additional 
numbering  resources.  Alternatively,  the 
Notioe  sought  comment  cm  whether 
carriers  should  be  required  to 
demonstrate  that  they  have  achieved  a 
^edfied  level  of  numbering  utilization 
(or  fill  rate)  in  the  area  in  question 
befne  they  may  receive  additional 
numbering  resources.  (No.  of 
respondents:  3,000;  hours  per  response: 
3  hours;  total  aimual  burden:  9,000 
hours).  If  adopted,  all  of  the  proposed 
collections  %vill  be  used  to  prevent  the 
premature  exhaustion  of  numbering 
resources.  Obligation  to  comply: 
Mandatory. 
QMS  Q>ntro7  No.:  3060-0793. 
Expiration  Date:  08/31/2002. 
Tme:  Procedures  for  States  Regarding 
Lifsline  Consents,  Adoptim  of  Intrastate 
IMscount  Matrix  for  Schools  and 
Libraries,  and  Designation  of  Eligible 
Telecommunications  Carriers. 
Fonn  No.;  N/A. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Annual  Burden:  260 
respimdents;  .58  hours  per  response 
(avg.);  155  total  annual  burden  hours  for 
all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
annually. 

Description:  In  a  Further  Notice  of 
Proposed  Rulemaking  (FNPRM)  issued 
in  CC  Docket  Nos.  96-45  and  97-60, 
released  May  28, 1999.  the  Commission 
proposed  to  change  the  way  in  which 
local  exchange  carriers  file  rural 
certification  letters.  The  Commission 
proposed  that  carriers  who  serve  under 
100,000  access  lines  should  not  have  to 
file  the  annual  rural  certification  letter 
unless  their  status  has  changed  since 
their  last  filing.  In  addition,  the 
Commission  proposes  that  once  it  has 
clarified  the  meaning  of  "local  exchange 
operating  entity"  and  "communities  of 
more  than  50,000"  in  section  153(37),  it 
should  require  carriers  with  more  than 
100,000  access  lines  that  seek  rural 


status  to  file  ontifichtkns  for  the  period^' 
begiiming  January  1, 2000,  consistent 
with  the  Commission's  interpretation  Af 
the  "rural  telei^ione  company" 
definition.  (No.  of  respondents:  5;  hours 
per  response:  1  hour,  total  annual 
burden:  5  hours).  For  carriers  with  more 
than  100.000  access  lines,  that  seek 
rural  status,  the  Commission  sought 
comment  on  whether  it  should  require 
theee  carriers  to  re-certify  each  year 
(after  the  filing  of  January  1, 2000)  or, 
in  the  alternative,  whether  tiiey  should 
be  required  to  re-certify  only  if  their 
status  has  dianged.  (No.  of  respondents: 
20;  hours  per  respcmse:  1  hour,  total 
annual  burden:  20  hours).  Note  that  the 
FNPRM  does  not  propose  to  modify 
several  collectimis  of  information 
previously  approved  by  OMB  under  this 
control  number.  Subndssion  of 
eligibility  criteria:  States  must  designate 
common  carriers  as  eligible 
telecommunications  carriers  for  service 
areas  designated  by  the  state 
cmnmiasion  in  acondance  collection 
with  47  U.S.C  Section  214(e).  (No.  of 
respcmdents:  25;  hours  per  response:  1; 
total  annual  burden:  25  hours). 
Notification  of  change  in  status  as  rural 
telephone  company.  If  a  local  exchange 
carrier's  status  as  a  rural  telephone 
company  changes  so  that  it  becomes 
inel^ble  for  certification  as  a  rural 
carrier,  that  carrier  must  inform  the 
Commission  and  the  Administrator 
within  (me  month  of  the  change.  (No.  of 
respondents:  210;  hours  per  response:  .5 
totaT  annual  burden:  105  hoxirs.)  If  the 
proposed  collections  are  adopted,  the 
information  will  be  used  to  determine 
which  rural  and  non-rural  LECs  will 
receive  universal  service  support.  All 
the  requirements  are  necessary  to 
implemrait  the  congressional  mandate 
for  universal  service.  These  reporting 
requirements  are  necessary  to  verify  that 
particular  carriers  and  other 
respondents  are  eligible  to  receive 
universal  service  support.  Obligation  to 
comply:  Required  to  obtain  or  retain 
benefits. 

OMB  Control  No.:  3060-0814. 

Expiration  ZTote:  09/30/2001. 

Titie:  Section  54.301,  Local  Switching 
Support  and  Local  Switching  Support 
Data  Collection  Form  and  Instructions. 

Forai  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  192 
respondents;  21.55  hours  per  response 
(avg.);  4138  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
Annually. 


DescriptiadirPiuBaant  to:4^.GFR.    :  -j  ^ 
54.301(a)  through  (e),  each  incumbent 
local  exchange  carrier  that  is  not  a 
member  of  the  NECA  common  line 
tariff,  that  has  been  designated  an 
eligible  telecommunications  carrier,  and 
that  serves  a  study  area  with  50.000  or 
fewer  access  lines  shall,  for  each  study 
area,  provide  the  Administrates  wdth  the 
projected  total  unseparatad  dollar 
amount  assigned  to  each  account  in 
section  54.301(b).  (No.  of  respondents: 
172;  hours  per  response:  24;  total  annual 
burden:  4128  hours.)  Pursuant  to  47 
CFR  54.301(f)-(e).  eadi  incumbent  local 
exchange  carrier  that  is  not  a  member  of 
the  NECA  common  line  tariff,  that  is  an 
average  schedule  company,  that  has 
been  designated  an  el^le 
telecommunications  carriw,  and  that 
serves  a  study  area  with  50.000  or  fewer 
access  lines  shall,  for  each  study  area, 
provide  the  Administrator  with  their 
total  number  of  access  lines,  total 
number  of  central  offices,  and  projected 
access  minutes.  This  infonnation  is 
necessary  so  that  the  universal  service 
administrator  may  comply  with  section 
54.301(f)  of  the  Commission's  rules. 
Section  54.301(f)  provides  that, 
consistent  with  the  Commission's 
treatmmt  of  average  schedule 
companies,  the  imiversal  service 
administrator  should  develop  "a 
formula  that  simulates  the 
disbursements  that  would  be  received 
pursuant  to  this  section  by  a  company 
that  is  representative  of  average 
schedule  companies."  47  CFR  54.301(f). 
(No.  of  respondents:  20;  hours  per 
response:  .5  hours;  total  annual  biuden: 
10  hours.)  llie  universal  service 
administrator,  USAC,  has  developed  a 
form  to  collect  the  infonnation  specified 
in  the  Commission's  rules.  This  data 
request  is  necessary  to  calculate  the 
average  imseparated  local  switching 
revenue  requirement.  This  revenue 
requirement  calculation  is  necessary  to 
calculate  the  amoimt  of  local  switching 
support  that  carriers  will  receive. 
Obligation  to  Comply:  Mandatory. 

Public  reporting  burden  for  the 
collections  of  infonnation  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  DC  20554. 

Federal  Conununications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

{PR  Doc.  99-21809  Filed  8-20-99;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Chang*  in  Bank  Control  Noticas; 
Acqumtiona  of  Sharaa  of  Banka  or 
Bank  ^kling  Companiaa 

The  ttotificants  listed  below  have 
applied  under  the  Change  in  Bank 
ContrdI  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire,  a  bank  or  bank 
holdiiM  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  for|]|i  in  paragraph  7  of  the  Act  (12 
U.S.C!l817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reservia  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  ofBces  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  iii  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comm«uls 
niust  b|0  received  not  later  than 
September  7. 1999. 

A.  F0deral  Reserve  Bank  of  Oiicago 

(Philipj  lackson,  Applications  Officer) 
230  Sojath  LaSalle  Street.  Chicago, 
Illinoi^  IS0690-1413: 

1.  iMhaldE.  Kuehl,  Watertown. 
Wiscoi^in;  to  acquire  voting  shares  of 
Commtliiity  Investment  BanonporatioD. 
Inc.,  Watertown,  Wisccmsin,  and 
thereb]^!indii8ctly  acquire  voting  shares 
of  Lebuon  State  Bank,  Lebanon, 
Wiscoiuin. 

B.  F44>r>l  *"■«"'«  Bank  of  Atlanta 

(Lois  BlElrthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Sh^wood  Partners,  Ltd.;  Afonroe 
Partneti.  Ltd.;  Dennis  S.  Hudson,  Jr.; 
Anne  ^.\  Hudson:  Dennis  S.  Hudson,  IB: 
Dana  li  \Houck;  Ronald  Houck,  Jr.; 
Ronald  flouck,  HI;  Suzanne  H.  Benfield 
Franklih;  Andrew  B.  Hudson;  Dale  M. 
Hudsoat  Mary  T.  Hudson;  Dale  M. 
Hudsom  Jr.;  Jane  H.  Eaker;  and 
Stephdfpe  H.  Forsberg.  all  of  Stuart, 
Florida^  !to  retain  voting  shares  of 
Seacoa$t  Banking  Corporation  of 
Florida^  iStuart,  Florida,  and  thereby 
indirectly  retain  voting  shares  of  First 
National  Bank  and  Trust  Company  of 
the  Treppiuv  Coast,  Stuart,  Florida. 

Boardi^f  Governors  of  the  Federal  Reserve 
System,  August  17, 1999. 

Jennifiar  |.  JoIuimii. 

Secretary  of  the  Board. 

[FR  Doc,  99-21725  Filed  8-20-99;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

Formationa  of,  Acquiaitiona  by,  and 
Margara  of  Bank  Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BKC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  tne  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanldng  activities  will  be 
conducted  throu^out  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rsserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  16, 
1999. 

A.  Federal  Reserve  Bank  of  Bost<m 
(Richard  Walker,  Commimity  Affairs 
Officer)  600  Atlantic  Avenue.  Boston. 
Massachusetts  02106-2204: 

1 .  The  Royal  Bank  of  Scotland  Group 
pic,  and  The  Royal  Bank  of  Scotland 
pic,  both  of  Edinburgh,  Scotland,  and 
Citizens  Financial  Group.  Inc., 
Providente,  Rhode  Island;  to  acquire 
100  percent  of  the  voting  shares  of  UST 
Corp.,  USTrust  and  United  States  Trust 
Company,  all  of  Boston,  Massachusetts. 

In  connection  with  this  application 
Applicants  have  also  applied  to  acquire 
Cambridge  Trade  Finance  Corporation, 
Boston,  Massachusetts,  and  thereby 
engage  in  short  term  financing  of 
international  transactions  involving 
import  and  export  of  goods,  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  17, 1999. 

JenniCBT  J.  JohinoB, 

Secretary  of  the  Board. 

(FR  Doc.  99-21726  Filed  8-20-99;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

A  Da  Novo  Corporatton  To  Do 
Buainaaa  Under  Sactton  2SA  of  the 
Fadaral  Raaarve  Act;  Corractton 

This  notice  corrects  a  notice  (FR  Doc. 
99-21328)  published  on  page  44735  of 
the  issue  for  Tuesday,  August  17. 1999. 

Under  the  Federal  Reserve  Bank  of 
New  York  heading,  the  entry  for  CLS 
Services.  Ltd.,  London,  England,  is 
revised  to  read  as  follows: 

An  application  has  been  submitted  fur 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25A  of  the  Federal  Reserve  Act 
(Edge  Corporation)  12  U.S.C.  §  611  et 
seq.  The  factors  thai  ore  to  be 
considered  in  acting  on  the  application 
are  set  forth  in  the  Board's  Regulation  K 
(12  CFR  211.4). 

The  application  may  by  inspected  at 
the  Federal  Reserve  Bank  of  New  Y(xk 
or  at  the  Beard  of  Governors.  Any 
comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identify  specifically  any  questions  of 
fact  that  are  in  dispute,  and  summarize 
the  evidence  that  would  be  presented  at 
a  hearing. 

Comments  regarding  the  application 
must  be  received  "by  the  Reserve  Bank 
indicated  or  at  the  offices  of  the  Board 
of  Governors  not  later  than  September 
16, 1999. 

A.  Federal  Eeserve  Bank  of  New 
Yoric  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  CLS  Services.  Ltd.,  London. 
England;  to  establish  CLS  Bank 
International,  New  York,  New  York,  as 
an  Edge  Corporation,  pursuant  to  S  25A 
of  the  Federal  Reserve  Act,  and  a  wholly 
owned  subsidiary  of  CLS  Services  Ltd., 
London,  England,  which  will  offer  a 
continuous  unked  settlement  service 
intended  to  reduce  settlement  risk 
associated  with  foreign  exchange 
trading,  pursuant  to  §  25A  of  the 
Federal  Reserve  Act. 

Board  of  Governors  of  the  Federal  Reserve 
Syston,  August  17, 1999. 
Janifcr  J.  Johnaon, 
Secretary  of  the  Board. 
[FR  Doc.  99-21724  Filed  8-20-99;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

[Authorfty:  Section  18,  Pub.  L.  10»-37: 
OocMN&IOSq 

Designation  of  BoaRfs  Liaison  Under 
theY2KAct 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action;  Notice. 

summary:  The  Board  has  appointed 
Howard  Amer,  Assistant  Director. 
Division  of  Banking  Supervision  and 
Regulation,  to  act  as  the  Board's  liaison 
for  purposes  of  section  18  of  the  Y2K 
Act.  Pub.  L.  106-37.  Mr.  Amer  has 
directed  the  efforts  of  the  Board's 
Division  of  Banking  Supervision  and 
Regulation  with  regard  to  the  Y2K 
readiness  of  Federal  Reserve  supervised 
financial  institutions.  Mr.  Amer  will  act 
as  the  liaison  between  the  Board  and 
small  business  concerns  regulated  or 
supervised  by  the  Board  with  respect  to 
problems  arising  out  of  Y2K  failures  and 
compliance  with  Federal  rules  or 
regulations.  A  small  business  concern  as 
defined  by  section  18  (a)(3)  of  the  Y2K 
Act  means  an  unincorporated  business, 
a  partnership,  corporation,  association, 
or  organization,  with  fewer  than  50  full- 
time  employees. 

DATES:  Mr.  Amer's  appointment  is 
effective  August  19. 199iB. 

ADDRESSES:  Mr.  Amer's  address  is:  1. 
Howard  Amer.  Assistant  Director. 
Division  of  Banking  Supervision  and 
Regulation.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Street  NW.  Washington  DC  20551. 

2.  Mr.  Amer's  phone  niunber  is  202- 
452-2958. 

RJR  FURTHER  INFORMATION  CONTACT. 
Alida  S.  Foster,  Senior  Attorney  (202- 
452-5289)  or  Richard  M.  Ashton. 
Associate  General  Counsel  (202-452- 
3750).  For  the  hearing  impaired  only, 
Telecommimication  Device  for  the  Deaf 
(TDD),  Diane  Jenkins  (202-452-3544), 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Street  NW, 
Washington.  DC  20551. 

Board  of  Govemois  of  the  Federal  Reserve 
System.  August  17, 1999. 
}anlhr|.|oliiiMB, 
Secretary  of  the  Board. 
(FR  Doc  99-21821  Filed  8-20-99;  8:45  am] 
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QOVERNMENT  PRINTING  OFHCE 

QPO  Accsss;  Masting  and 
Demonstration 

The  United  States  Government 
Printing  Office  (GPO)  will  conduct 
public  demonstrations  of  its  award 
winning  fiee  online  service,  GPO 
Access.  These  demonstrations  are  being 
held  in  order  to  increase  public 
awareness  of  GPO  Access  as  well  as  to 
provide  an  update  on  some  new  features 
and  recent  additions  to  the  online 
service. 

Some  of  the  recent  additions  and 
enhancements  to  GPO  Access  include, 
online  product  ordering,  site  search, 
browseable  CFR's,  daily  Federal 
Register  Table  of  Contents, 
Congressional  Bills  Catalogs,  etc.  Visit 
GPO  Access  directly  at  http:// 
www.access.gpo.gov/su ^docs. 

The  demonstrations  will  be  held  at 
the  United  States  Government  Printing 
Office,  Carl  Hayden  Room,  8th  Floor, 
732  North  Capitol  Street  NW., 
Washington,  DC,  on  Thursday, 
September  30th,  from  9  a.m.  to  10:30 
a.m.  and  11  a.m.  to  12:30  p.m.  There  is 
no  charge  to  attend.  (3*0  is  accessible 
via  (Metro)  Red  Line  at  Union  Station. 

If  you  are  interested  in  seeing  what  is 
available  on  QK)  Access,  you  may 
reserve  a  seat  for  the  demonstrations  by 
contacting  Robert  Frierson,  at  the  GPO's 
Office  of  Electronic  Information 
Dissemination  Services,  by  Internet  e- 
mail  at  rfirierson0gpo.gov;  by  telephone: 
202-512-1003;  or  by  fax:  202-512- 
1262.  Seating  reservations  will  be 
accepted-through  Monday,  September 
27, 1999,  or  until  filled. 
MidiadF.DiMario, 
Public  Printer. 

(FR  Doc  99-21822  Filed  8-20-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantsrs  Ibr  Dissass  Control  and 


[30DAY-17-«q 

Agancy  FOnna  Undafgoing  Papanwork 
Raduetion  Act  Raviaw 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 


Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U;S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resoiuces  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

1.  The  Tri-State  Mining  District:  Lead 
Exposure  and  Immimotoxic  Effects 
Study  in  the  Tri-State  District— New— 
The  Agency  for  Toxic  Substance  and 
Disease  Registry  (ATSDR)— The 

Eroposed  study  evaluates  associations 
Btween  immime  system  dysfunction/ 
damage  and  exposure  to  lead  among 
children  in  the  Tri-State  Mining  District. 
This  district  encompasses  several 
contaminated  areas  including  three 
Superfund  sites:  The  Oronogo-Duenweg 
Mining  Belt  site  in  Jasper  County. 
Missouri;  the  Cherokee  County  Site  in 
Kansas;  and  the  Tar  Creek,  Ottawa 
County  Site  in  Oklahoma. 

The  proposed  study  consists  of  two 
repeated  in-person  interviews  and 
biological  testing  for  blood  lead  and 
immime  function  among  participants  of 
the  ongoing  lead  screening  programs  in 
the  Tri-State  Mining  district. 
Approximately  50  diildren  identified  as 
having  blood  lead  >10  micrograms  per 
deciliter  and  50  children  with  blood 
lead  levels  <5  micrograms  per  deciliter 
will  constitute  the  study  and 
comparison  groups  respectively.  Blood 
specimens  will  be  obtained  to  measure 
lead,  complete  blood  count,  EP.  ZPP, 
antibody  titers,  and  the  CDC/ATSDR 
recommended  immune  panel.  A  second 
blood  drawn  a  month  later  will  examine 
intra-personal  immune  tests  stability 
and  will  help  evaluate  the  relationship 
between  immune  results  and  recent 
illness.  Parents  will  be  interviewed 
using  a  children's  health  questionnaire 
that  solicits  information  on 
demographics,  the  medical  history  of 
each  child  and  the  occurrences  of  recent 
illness.  Statistical  analyses  will  compare 
health  outcome  measures  (symptoms, 
illness,  cha"g»  in  immune  parameters) 
to  blood  lead  levels.  Other  than  their 
time,  there  will  be  no  cost  to  the 
respondents.  The  length  of  clearance 
requested  is  for  1  year.  Total  annual 
biirden  hours  are  125. 


Form  name 


PediatriDtmr 


Avg.  txjrden/ 

response 

Cmhrs) 
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Pediatnb 


Fonnname 


Immune  Questionnaire 


Kto:o( 
respondents 


100 


No.  of 
responses/ 
respondent 


Avg.  burden/ 

response 

Cinhre) 


0.5 


Date4:  August  17, 1999. 
NuKyPwdU 

Acting  jfissociate  Diiectorfor  Policy.  Planning 
and^/Muation.  Centers  for  Disease  Control 
and  /Vmiention  (CDC). 

[FR  Doc.  99-21776  Filed  »-20-9g;  8:45  am] 
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ENT  OF  HEALTH  AND 
SERVICES 


forDii 
on 


Control  and 


Clinidtl  Laboratory  Improvement 
Adviadry  Committee  (CUAC):  Meeting 

In  af^ordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  li.i  92-463),  the  Centers  for  Disease 
Contro^land  Prevention  (CDC) 
annouu»s  the  following  committee 
meetings. 

Nairn.' Clinical  Laboratory  Improvement 
Advisoiry  Committee  (CUAC). 

Times  and  Dates:  8:30  a.m-5  p.m., 
September  22, 1999.  8:30  a.m.-3:30  p.m., 
September  23, 1999. 

Place;  CDC,  Koger  Center,  Williams 
Buildink  Conference  Rooms  1802  and  1805, 
2877  Brtikidywine  Road.  Atlanta,  Georgia 
30341. 

StotuM  Open  to  the  public,  limited  only  by 
the  8pad4  available.  The  meeting  rooms 
accomni^date  approximately  85  people. 

Purp^:  This  committee  is  charged  with 
providili^  scientific  and  technical  advice  and 
guidanda  to  the  Secretary  of  Health  and 
Hujnan  Services,  the  Assistant  Secretary  far 
Health,  end  the  Director,  CDC,  regarding  the 
need  for,  and  the  nature  of,  revisions  to  the 
standard^  under  which  clinical  laboratories 
are  regulated;  the  impact  of  proposed 
revisionis  to  the  standards;  and  the 
modification  of  the  standards  to 
accomn^odate  technological  advances. 

Afatteb  To  Be  Discussed:  The  agenda  will 
include  an  update  on  CUA  implementation; 
presentations  of  data  and  discussion  of 
labcnvtoty  workforce  issues,  including 
potential  shortages  of  qualified  laboratory 
personnel  and  the  education/skill  levels  of 
current  personnel. 

The  CJQvnmittee  solicits  oral  and  written 
testimoilt  on  the  laboratory  workforce  issues 
of  potential  shortages  of  qualified  laboratory 
personnel  and  the  education/skill  levels  of 
current  personnel.  Requests  to  make  an  oral 
presentation  should  be  submitted  in  writing 
to  the  contact  person  listed  below  by  close 
of  business,  September  16, 1999.  All  requests 
to  make  dral  comments  should  contain  the 
name,  address,  telephone  number,  and 
organizanonal  affiliation  of  the  presenter. 
Written  ppmments  should  not  exceed  five 
single-s^ced  typed  pages  in  length  and 


should  be  received  by  the  contact  person 
listed  below  by  close  of  business,  September 
16, 1999. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact-Person  for  Additional 
Information:  John  C.  Ridderhof.  Dr.P.H., 
Division  of  Laboratory  Systems.  Public 
Health  Practice  Program  Office,  CDC. 
4770  Buford  Highway,  NE,  M/S  G-25, 
Atlanta,  Georgia  30341-3724,  telephone 
770/488-8076.  FAX  770/488-6282. 

The  Director,  Management  and 
Analysis  and  Services  office  has  been 
delegated  the  authority  to  sign  Federal 
Register  notices  pertaining  to 
announcements  of  meetings  and  other 
committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  16, 1999. 
CaralyiiJ.RiiBwU. 

Director,  Management  Analysis  and  Senrices 

Office.  Centers  for  Disease  Control  and 

Prevention. 

(PR  Doc.  99-21775  Filed  8-20-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability  and  Injury 
Prevention  and  Control  SfMcial 
Emphasis  Panel:  Fiscal  Year  1999 
Competitive  Supplemental  Funds  for 
Comprehensive  STD  Prevention 
Systems:  Monitoring  Prevalence  of 
STDs  and  TB  Infection  in  Persons 
Entering  Corrections  Facilities. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  F>revention  (CDC) 
annoimces  the  following  meeting. 

Name:  Disease,  Disability  and  bijury 
Prevention  and  Control  Special  Emphasis 
Panel:  Fiscal  Year  1999  Competitive 
Supplemental  Funds  for  Comprehensive  STD 
Prevention  Systems:  Monitoring  Prevalence 
of  STDs  and  TB  Infection  in  Persons  Entering 
Corrections  Facilities,  Program 
Announcement  #  99000-D. 

Time  and  Date:  8:30  a.m. -9  a.m., 
September  2, 1999  (Open);  9  a.m.-4:30  p.m., 
September  2, 1999  (Closed). 

Place:  National  Center  for  HIV,  STD,  and 
TB  Prevention,  CDC,  Corporate  Square, 


Building  10,  Conference  Room  1304,  AtlanU, 
Ga.  30329. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC.  pursuant  to  P.L.  92-463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Prc^ram  Aimouncement  #99000- 
D.  Due  to  administrative  delays  this  notice  is 
published  less  than  15  days  prior  to  the 
meeting. 

Contact  person  for  more  information:  Beth 
Wolfe,  Prevention  Support  Office,  National 
Center  for  HIV,  STD,  and  TB  Prevention. 
CDC,  Corporate  Square  Office  Park,  11 
Corporate  Square  Boulevard,  M/S  E07, 
AUanta,  Georgia  30329,  telephone  404/639- 
8025,  e-mail  eowl9cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  16. 1999. 
Carolyn  J.  Runril. 

Director,  Management  Analysis  and  Senricea 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  99-21769  Filed  8-18-99;  12:52  pm) 
MLUNQ  COOC  4ie3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Fisc^  Year  1999 
Competitive  Supplemental  Funds  for 
Comprehensive  STD  Prevention 
Systems:  Monitoring  Trends  in  STD 
Prevalence,  Tulsercuiosis,  and  HIV 
Risk  Behaviors  Among  Men  Who  Have 
Sex  With  Men 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel:  Fiscal  Year  1999  Competitive 
Supplemental  Funds  for  Comprehensive  STD 
Prevention  Systems:  Monitoring  Trends  in 
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STD  ftavalmce.  Tuberculosis,  and  HIV  Risk 
Behavior*  among  Man  Who  have  Sex  with 
Men,  Program  Announcement  #99000-E. 

Time  and  Date:  8:30  a.m.-9  a.m.. 
September  1, 1999  (Open);  9  a.m.-4:30  p.m.. 
September  1. 1999  (Clooed). 

FToce:  National  Center  for  HIV,  STD,  and 
TB  Prevention.  CDC.  Corporate  Square. 
Building  12,  Conference  Room  1306.  Atlanta, 
Ga.  30329. 

Status:  Portions  of  the  meeting  will  be 
dosed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6).  title  5  U.S.C.  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  raview,  discussion,  and 
evaluation  of  applications  received  in 
mponm  to  Pn^ram  Announcement  #99000- 
E.  Due  to  administrative  delays  this  notice  is 
published  less  than  15  days  prior  to  the 
meeting. 

Contact  person  for  more  information:  Beth 
Wolfe,  Prevention  Support  Office,  National 
Center  for  HIV.  STD.  and  TB  Pnvention. 
CDC.  Corporate  Square  Office  Park.  11 
Corporate  Squan  Boulevard.  M/S  E07. 
Atlanta.  Geragia  30329.  telephone  404/639- 
8025.  e-mail  eowlttcdcgov. 

The  Diractfv.  Management  Analysis  and 
Services  Office,  has  bmn  del^ated  the 
authcvity  tosign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  aetivities.  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  16. 1999. 
Qmiyal.Riwell; 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc  99-21770  Filed  8-18-99: 12:52  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Ceiilarsfor 
Prevention 


Control  and 


Diaabillty  and  Injury 
Prevention  and  Control  SpecW 
Emphaele  Panel:  Cooperative 
Agreements  for  an  Evaluation 
neaeareh  Study  In  the  Area  of 
AggraeakNi  and  Intarpereonal  Youtti 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel:  Coc^wrative  Agreements  for  an 
Evaluation  Research  Study  in  the  Area  of 


Aggression  and  Interpersonal  Youth 
Violence.  Program  Announcement  #  99067. 

Time  and  Date:  8  a.m.-8:30  a.m.,  August 
31. 1999  (Open);  8:30  a.m.-5  p.m..  August  31. 
1999  (Qosed). 

I^ace:  Atlanta  Airport  Hilton  and  Towers, 
Grand  Salons  A.  B,  and  C  1031  Virginia 
Avenue.  Hapeville.  GA  30354. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6).  title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC.  pursuant  to  Pub.  L  92-463. 

Matters  to  be  Discussed:  The  meeting  wrill 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pn^^em  Announcement  #99067. 
Due  to  administrative  delays  this  notice  is 
published  less  than  15  days  prior  to  the 
meeting. 

Contact  Person  for  More  Information: 
James  Belloni,  Office  of  the  EHrector,  National 
Center  for  Injury  Prevention  and  Control, 
4770  Buford  Highway,  NE.  M/S  K02.  Atlanta. 
Georgia  30341-3724,  telephone  770/488- 
4538,  e-mail  jsblOcdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Fednal  Regiater  Notices 
pertaining  to  annotmcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  17, 1999. 
Carolyii  J.  Ruaaell, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  99-21771  Filed  8-18-99;  12:52  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability  and  Injury 
Prevention  and  Control  SpecW 
Emphasis  Panel:  Cooperative 
Agreement  for  a  Coordinated 
Community  Reeponse  to  Prevent 
Intlmale  Partner  Violence 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  meeting. 

Name:  Disease.  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel:  Cooperative  Agreement  for  a 
Coordinated  Ccnnmunity  Response  to  Prevent 
Intimate  Partner  Violence.  Program 
Aimoimcement  #99133. 

Times  and  Dates:  8:30  a.m.-9  a.m..  August 
26. 1999  (Open);  9  a.m.-5  p.m..  August  26, 
1999  (Qosed);  8:30  a.m.-5  p.m..  August  27, 
1999  (Qosed). 


I^ace:  National  Center  for  Injury 
Prevention  and  Control,  Conference  Room 
2052,  2945  Flowers  Road  South,  Atlanta,  Ga. 
30341. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6).  title  5  U.S.C.,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC.  pursuant  to  Pub.  L  92-463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Prof^am  Aimoimcement  #  99133. 
Due  to  administrative  delays  this  notice  is 
published  less  than  15  days  prior  to  the 
meeting. 

Contact  Person  for  More  Information: 
James  Belloni,  Office  of  the  Director,  National 
Center  for  Injury  Prevention  and  Control. 
4770  Buford  Highway.  NE.  M/S  K02,  Atlanta, 
Georgia  30341-3724,  telephone  770/488- 
4538,  e-mail  jsbl6cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centera  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  17, 1999. 
Carolyn  J.  Russell,  ' 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

iFR  Doc.  99-21772  Filed  8-18-99;  12:52  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Familiee 

Propoeed  Information  Collection 
Activity;  Comment  Request 

Proposed  Project  Title:  Online 
Interstate  Referral  Guide  (IRG). 

OMB  No.:  New. 

Description:  The  IRG  is  an  essential 
reference  maintained  by  the  federal 
Office  of  Child  Support  Enforcement 
(OCSE)  that  provides  State  IV-D 
agencies  with  the  information  needed  to 
process  interstate  cases.  The  online 
version  of  the  IRG  will  provide  States 
with  an  effective  and  efficient  way  of 
viewing  and  updating  State  profile, 
address,  and  FIPS  code  information  by 
consolidating  data  available  through 
niunerous  discrete  sources  into  a  single 
centralized,  automated  repository. 

Respondents:  Federal,  State,  Local  or 
Tribal  Government 


Food  and  Dn 


Determinatio 
Milligram  Tat 
From  Sale  foi 


99;  12:52  pm] 


Online  \\r  Q 


Hours: 


Fedwd  Regirter/Vol.  64,  No.  162 /Monday,  August  23,  1999 /Notices 


45973 


Annual  Burden  Estimates 


Instrument 


Numt>er  of  re- 
spondents 


54 


Number  of  re- 
sponses per 
respondent 


18 


Average  txjr- 

den  hours  per 

response 


Total  burden 
hours 


292 


Estin  I  Jted  Total  Annual  Burden 


92. 


In  CO  ippliance  with  the  requirements 
of  Sea\^n  3506(c)(2)(A)  of  the 
Papervt(iirk  Reduction  Act  of  1995,  the 
Admin^j  ttration  for  Children  and 
Famili04  is  soliciting  public  conunent 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Famili^.  Office  of  Information  Services. 
370  L'B^fant  Promenade,  SW, 
Washiiigton,  DC  20447.  Attn:  ACF 
Report^jblearance  Officer.  All  requests 
should  jtie  identified  by  the  title  of  the 
informMion  collection. 

The  l|>epartment  specifically  requests 
comments  on:  (a)  whether  the  proposed  ~ 
coUectibin  of  information  is  necessary 
for  the  proper  performance  of  the 
functioiiB  of  the  agency,  including  . 
whethef  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
informmon  to  be  collected;  and  (d) 
ways  toj  minimize  the  burden  of  the 
collectibd  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  fo^s  of  information  technology. 
Considdtation  will  be  given  to 
commet^s  and  suggestions  submitted 
within  90  days  of  this  publication. 

Dated:  I  August  17, 1999. 
BobSai^ 

Acting  Reports  Qearance  Officer. 
[FR  Doc.  1^9-21747  Filed  S-20-99;  8:45  am) 
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lENT  OF  HEALTH  AND 

Mrvices 

j 
Food  and  Drug  Administration 

[Doefcat  ^  09N-2532I 

Detsrmihation  That  Astemizole  10* 
MiiiigraM  Tabtots  War*  Withdrawn 
From  89^  for  SafMy  Raaaons 

AQBICY:  Food  and  Drug  Administratfon. 
HHS.     n 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
that  astemizole  10-milligram  (mg) 
tablets  (Hismanal)  were  withdrawn  from 
sale  for  safety  reasons.  The  agency  will- 
not  accept  or  approve  abbreviated  new 
drug  applications  (ANDA's)  for 
astemizole  10-mg  tablets. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Masciale,  Center  for  Drug 
Evaluation  and  Research  fHFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  1984, 
Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  (the  1984  amendments),  which 
authorized  the  approval  of  duplicate 
versions  of  approved  innovator  drug 
products  under  an  ANDA  procedure. 
ANDA  sponsors  generally  must  show 
that  the  drug  for  which  they  are  seeking 
approval  contains  the  same  active 
ingredient  in  the  same  strength  and 
dosage  form  as  the  "listed  dnig,"  which 
is  a  drug  that  was  previously  approved 
imder  a  new  drug  application  (NDA). 
Sponsors  of  ANDA's  are  not  required  to 
repeat  the  extensive  clinical  testing 
necessary  to  gain  approval  of  an  NDA. 
The  only  data  fix>m  investigations 
required  in  an  ANDA  are  data  to  show 
that  the  drug  that  is  the  subject  of  the 
ANDA  is  bioequivalent  to  the  listed 
diue. 

The  1984  amendments  include  what 
is  now  section  505(j)(7)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(j)(7)),  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 
FDA  publishes  this  list  as  part  of  the 
"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  from  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  {§  314.162  (21 
CFR  314.162)).  FDA  may  not  approve  an 
ANDA  that  does  not  refer  to  a  listed 
drug  (21  CFR  314.92(a)). 

Astemizole  10-mg  tablets  (Hismanal) 
are  the  subject  of  approved  NDA  19- 
402,  ciurently  held  by  Janssen 


Pharmaceutica  (Janssen).  In  1988,  FDA 
approved  the  NDA  for  Hismanal  tablets 
for  the  relief  of  symptoms  associated 
with  seasonal  allergic  rhinitis  and 
chronic  idiopathic  urticaria.  On  June  18, 
1999,  Janssen  withdrew  Hismanal 
tablets  from  sale  in  the  United  States. 
The  agency's  review  of  the  withdrawal 
of  astemizole  10-mg  tablets  (Hismanal) 
from  the  market  has  considered  the 
sponsor's  explanation  of  the  basis  for 
the  withdrawal  of  the  product  and 
information  available  to  the  agency 
regarding  Hismanal.  The  current 
evidence  supports  the  conclusion  under 
§  314.161  (21  CFR  314.161)  that 
astemizole  10-mg  tablets  (Hismanal) 
were  withdrawn  from  the  market  for 
safety  reasons. 

The  agency  has  determined,  under 
§  314.161,  that  astemizole  10-mg  tablets 
(Hismanal)  were  withdrawn  from  the 
market  for  safety  reasons.  Accordingly, 
the  agency  will  remove  astemizole  10- 
mg  tablets  (Hismanal)  from  the  "Orange 
Book"  (§  314.162).  FDA  will  not  accept 
or  approve  ANDA's  that  refer  to  this 
drug  product. 

Dated:  August  13, 1999. 
Mai^garat  M.  Dotzel. 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  99-21813  Filed  8-20-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUIAAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-2e70] 

Antiviral  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
pubUc. 

Name  of  Committee:  Antiviral  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 


4*ftNL 


l^^^if^d  RliWff /V^  'Au^^j&^Mc^ 


Dates  and  Time:  The  meeting  will  be 
held  on  November  2  and  3, 1999,  from 
8:30  a.m.  to  5  p.m.  Interested  persons 
and  organizations  may  submit  written 
comments  by  September  30, 1999,  to  the 
Dockets  Management  Branch  (address 
below). 

Location  and  Addresses:  Holiday  Inn. 
The  Ballrooms,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD.  Submit 
written  comments  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  I>ug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 

Contact  Person:  Rhonda  W.  Stover  or 
John  B.  Schupp,  Center  for  Drug 
Evaluation  and  Research,  (HFD-21), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-7001.  or  the  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  12531. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  Presentations  and  committee 
discussions  will  address  issues  related 
to  testing  for  development  of  resistant 
human  immimodeficiency  virus  (HIV->- 
1),  with  an  emphasis  on  its  potential 
Tole  in  antiretioviral  drug  development. 
The  primary  objectives  of  these 
deli^onstions  are  to  obtain  advisory 
committee  recommendations  on  the 
amount  and  type  of  resistance  data 
needed  to  support  both  preclinical  and 
clinical  development  of  antiretroviral 
drugs  and  product  labeling.  This  2-day 
meeting  will  explore  the  following 
sdentinc  issues:  (1)  Performance 
characteristics  of  genotypic  and 
phenotypic  assays,  (2)  definitions  of 
antiviral  drug  resistance,  (3) 
relationships  between  the  development 
of  mutations  or  reduced  susceptibility 
and  treatment  outcome,  and  (4) 
available  evidence  supporting  the 
clinical  utility  of  testing  for  the 
development  of  antiviral  drug 
resistance.  In  order  to  prepare 
presentations  and  discussions  for  the 
meeting,  the  agency  is  requesting 
interested  pwsons  to  submit  in  writing 
the  following  types  of  relevant  data, 
infcffmation.  and  views: 

•  Pre-dinical  and/or  clinical  trial  data 
on  the  relationship  between  the 
development  of  IflV  mutations  and 
changes  in  susceptibility  to  antiviral 
tiherapies. 

•  Prospective  or  retrospective  clinical 
trial  data  on  the  relationship  between 
genotype  and/or  phenotype  and 
treatment  outcome. 

•  Proposals  for  incorporating  HIV 
resistance  testing  in  clinical  trial  design. 

•  Proposals  for  utilizing  information 
derived  from  HIV  resistance  testing  to 
support  product  labeling. 


These  submissions  shoiild  contain  the 
following  docket  number.  99N-2670. 
and  should  be  made  to  the  Dockets 
Management  Branch  address  provided 
previously  in  this  docmnent. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  27, 1999.  Oral 
presentation  from  the  public  wall  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  on  November  3, 1999. 
Time  allotted  for  each  presentation  may 
be  limited.  Written  submissions  may  be 
made  to  the  contact  person  by  October 
27, 1999.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  October  27. 1999. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  August  13, 1999. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[PR  Doc.  99-21729  Filed  8-20-99: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Oncologic  Drugs  Advisory  Committs^ 
Notics  of  Masting 

AGBICY:  Food  and  Drug  Administration. 

HHS. 

ACnON:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Oncologic  Drugs 
Advisory  Committee. 

Genenal  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  16  and  17. 1999, 8 
a.m.  to  5  p.m. 

Location:  Holiday  Inn.  Kennedy 
Grand  Ballroom,  8777  Georgia  Ave., 
Silver  Spring.  MD. 

Contact  Person:  Karen  M.  Tmnpleton- 
Somers.  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 


Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-627-7001,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington.  DC  area),  code 
12542.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  September  16, 1999.  the 
committee  will  discuss:  (1)  New  drug 
application  (NDA)  21-053,  UFT® 
(tegafur  and  uracil)  Capsules,  Bristol- 
Myers  Squibb  Co.,  indicated,  with 
leucovorin  calcium  tablets,  for  the  first- 
line  treatment  of  metastatic  colorectal 
cancer:  and  (2)  NDA  50-772,  Evacet™ 
(doxorubicin  HCl  liposome  injection). 
The  Liposome  Co..  Inc.,  indicated  for 
the  first-line  treatment  of  metastatic 
breast  cancer  in  combination  with 
cyclophosphamide.  On  September  17, 
1999,  the  committee  will  discuss:  (1) 
NDA  20-262/S-033,  TAXOL® 
(paclitaxel)  Injection,  Bristol-Myers 
&)uibb  Co.,  indicated  for  the  adjuvant 
treatment  of  node-positive  breast  cancer 
administered  sequentially  to  standard 
combination  therapy;  and  (2)  biologies 
license  application  (BLA)  97-1001, 
'Roferon®*A.  Hofhnan-La  Roche  Inc.. 
indicated  for  use  as  adjuvant  treatment 
of  surgically  resected  malignant 
melanoma  without  clinical  evidence  of 
nodal  disease.  American  Joint 
Committee  on  Cancer  stage  n  (Breslow 
thickne8S>1.5  millimeter.  NO).  In 
addition.  FDA  will  provide  an  update 
on  the  preliminary  results  of  EST  1690 
(ECOG  inteigroup  study  of  INTRON  A 
for  the  adjuvant  treatment  of  melanoma) 
for  discussion  by  the  committee. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  8, 1999.  Oral 
presentations  from  the  public  will  be 
schediiled  between  approximately  8:15 
a.m.  and  8:45  a.m.,  and  between 
approximately  1:15  p.m.  and  1:30  p.m. 
on  September  16. 1999.  and  between 
approximately  8:15  a.m.  and  8:45  a.m.. 
and  between  approximately  1:15  p.m. 
and  1:30  p.m.  on  September  17. 1999. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  pwson  before  September  8. 
1999.  and  submit  a  brief  statement  of 
the  general  native  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
fiarticipants.  and  an  indication  of  the 
appro^dmate  time  requested  to  make 
their  presentation.  After  the  scientific 
presentations,  a  30-minute  open  public 
session  will  be  conducted  for  interested 
persons  who  have  submitted  thpir 
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request  ito  speak  by  September  8, 1999, 
to  addj^ss  issues  specific  to  the 
submid^ion  or  topic  before  the 
comminee. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated  August  13, 1999. 
Linda  A.jSu)rdai. 
Senior  Jusociate  Commissioner. 

21812  Filed  8-20-99;  8:45  am] 
4i«-ai-p 


OFTHEINTERIOfl 

Wildlife  Servio* 

I  and  Threatened  Speeiaa 
ParmitAppllcation 

AOENCV:|  Fish  and  Wildlife  Service, 
Interior.  I 

action;  Notice  of  receipt  of  application. 

The  fr^Uowing  applicant  has  applied 
for  a  pennit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  piursuant  to  section  10(c)  of 
the  En(Ungered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.). 

Applitant  Missoiui  Department  of 
Conservation,  Jefferson  City,  Missouri. 

The  albplicant  requests  a  permit  to 
take  (collect)  endangered  Cambarus 
aciilabiUni  (cave  crayfish,  no  common 
name)  in  the  State  of  Missouri. 
Activities  are  proposed  for  the 
enhancMnent  of  survival  of  the  species 
in  the  vdld. 

Writte  a  data  or  comments  should  be 
submittjad  to  the  Regional  Director,  U.S. 
Fish  andj  Wildlife  Service,  Ecological 
Services  {Operations,  1  Federal  Drive, 
Fort  Sn^Uing,  Minnesota  55111-4056, 
and  muM  be  received  within  30  days  of 
the  datej  if  this  publication. 

Docu^  lents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
submitsia  written  request  for  a  copy  of 
such  doounents  to  the  following  office 
within  3Q  days  of  the  date  of  publication 
of  this  notice:  US  Fish  and  Wildlife 
Service,!  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612/71»-5343):  FAX:  (612/713-5292). 

Dated:  August  17, 1999. 
T.J.  NOlUil 

Acting  Ptagram  Assistant  Regional  Director. 
EcologicqfServices.  Region  3,  Fort  Snelling. 
Miruiesoia. 

[PR  Doc.  y9-21844  Filed  8-20-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Rah  and  Wildlife  Sarvica 

Aqua^  Nulaanca  Spaciaa  Taak  Forca 
Bailaat  Watar  Effactlvanaaa  and 
Adequacy  Critarla;  Committaa  Maating 

AQENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  annoimces  the 
second  meeting  of  the  Ballast  Water 
Effectiveness  and  Adequacy  Criteria 
:    Committee.  The  meeting  topics  are 
identified  in  the  SUPPLEMENTARY 

INFORMATION. 

DATES:  The  Committee  will  meet  fitim 
1:00  p.m.  to  4:30  p.m.,  cm  Thursday, 
September  9. 1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  complex, 
SSMC-IV,  Room  l-W-611  (first  floor), 
1305  East  West  Highway,  Silver  Spring, 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Gross,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2308  or  by  e-mail  at: 
sharon_grossOfws.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
1),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  Ballast  Water  Program 
Effectiveness  and  Adequacy  Criteria 
Committee.  The  Task  Force  was 
established  by  the  Nonihdigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990. 

The  Committee  was  established  in 
1997  to  establish  and  periodically 
resolve  criteria  for  assessing  the 
effactiveness  and  adequacy  of  the 
national  ballast  water  management 
program  in  reducing  the  introduction 
and  spread  of  nonindigenous  species. 
The  ANS  Task  Force  is  required  to 
develop  criteria  for  determining  the 
adequacy  and  effectiveness  of  tiie 
volimtary  ballast  water  management 
guidelines  and  subsequent  regulations 
promulgated  by  the  U.S.  Coast  Guard. 
The  focus  of  this  meeting  will  be  to: 
review  the  Committee's  overall 
responsibilities;  establish  objectives  and 
goals  for  the  requirements  for  which 
criteria  are  sought;  discuss  the  process 
for  developing  the  criteria:  and  set  a 
preliminary  time-fiame  for  developing 
the  criteria. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  851, 4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622,  and 


will  be  available  for  public  inspection 
during  regular  business  hours,  Monday 
through  Friday. 

Dated:  August  18, 1999. 

Rowan  Gould, 

Acting  Co-Chair,  Aquatic  Nuisamx  Species 
Task  Force.  Acting  Assistant  Director- 
Fisheries. 

(FR  Doc.  99-21810  Piled  8-20-99:  8:45  am] 
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DEPARTMENT  OF  THE  MTERIOR 
Buraau  of  Land  Managamant 

P0-O4fr-122(MM] 

Cloaura  for  Shay  Una  Traatia,  Ordar 
ID-060-18 

AQENCY:  Bureau  of  Land  Management, 
Upper  Columbia-Salmon  Clearwater 
District,  Challis  Resource  Area,  Idaho, 
Interior. 

ACTION:  Notice  of  Clostue  for  Shay  Line 
TresUe,  Order  ID-060-18. 

SUMMARY:  By  order,  the  historic  Shay 
Line  railroad  trestle,  located  on  Bureau 
of  Land  Management  (BLM) 
administered  land,  is  temporarily  closed 
to  all  use.  TTiis  action  affects  only  the 
historic  Shay  Line  trestle  located  in  T. 
6  N..  R.  24  E.,  Sec.  6,  NWV4NWy4  Custer 
County,  Idaho.  This  closure  will  remain 
in  effect  until  the  structvual  safety  of  the 
trestie  can  be  more  completely 
investigated  and  a  determination  made 
on  whether  it  can  be  restored  to  a  safe 
condition  or  be  closed  permanently.  The 
purpose  of  temporarily  closing  the 
trestie  is  for  public  safety.  A  preliminary 
inspection  by  a  professional  engineer 
has  disclosed  potential  problems  which 
require  further  investigation  to 
determine  if  the  trestie  can  be  restored. 

The  authority  for  establishing  this 
closure  is  Titie  43,  Code  of  Federal 
Regulations,  §8364.1. 

This  closiue  is  effective  August  23, 
1999. 

Violation  of  this  order  is  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  one  year. 

FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Snyder,  Challis  Area  Manager,  Rt. 
2  Box  610,  Salmon,  Idaho  83467. 
Telephone  (208)  756-5400. 

Dated:  August  10, 1999. 
Renee  Snyder, 
Area  Manager. 

[FR  Doc  99-21553  Filed  8-20-99;  8:45  am] 
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DEPARTI«ei<T  0FTHBINT6RI0R 
Buraw  of  Land  ManagMMnt 


CtOMmofCwiain 
PubHe  Lands  MMMQtd  by  IIM  Bumu 
of  Land  MHWQMMnl.  Ub  V«gM  FMd 
Oflloa 

AOBCY:  Bureau  of  Land  Managemant. 
Dapaxtmant  of  Intarior. 
ACnOH:  Tampomy  cloauie  of  aelacted 
public  landa  in  CuA  County,  Nevada, 
during  the  operation  of  the  1090  SCORE 
INTERNATIONAL  "LAS  VEGAS 
PRIMM  300"  Daaert  Race. 

•UMMMIY:  The  Field  OfBce  Manager  of 
tlM  Laa  V^as  Field  OfBce  announces 
the  tempoprary  closure  of  selected  public 
lands  under  its  administiati<ni.  This 
action  is  bcdng  taken  to  help  ensure 
public  sa&rty,  prevent  unnecessary 
environmaitai  degradation  during  the 
ofBdal  permitted  running  of  the  1000 
SCQRTINTERNATIONAL  "LAS 
VEGAS  PRIMM  300"  Desert  Race  and  to 
comply  with  provisians  of  the  U.S.  Fish 
and  Wildlife  Service's  Biological 
Opinion  for  Speed  Based  Off-Highway 
Vehicle  Events  (1-5-05-F-237). 
MTR:  Fran  6:00  ajn.  September  10, 
1999  through  12:01  a.m.  September  12, 
1990  Pacific  Standard  Time. 

Closure  Area:  As  described  below,  an 
area  ivithin  T.  23  S.  to  T.  27  S.  R.  50 
E.  to  R.  61 E. 

1.  The  closure  is  a  triangular  shaped 
area  bound  by  Interstate  I-IS  (between 
Sloan  and  State  line)  on  the  west;  the 
crest  of  the  McCullough  Mountains  on 
the  east:  and  the  California/Nevada 
State  line  on  the  south.  Exceptions  to 
the  closure  are:  State  Route  161.  Old  Las 
Vegas  Blvd. 

2.  The  entire  area  encompassed  by  the 
designated  course  and  all  areas  outside 
the  designated  course  as  listed  in  the 
lc«al  description  above  are  closed  to  all 
vMiicles  »coept  Law  Enforcement, 
Emergency  Vdiicles,  and  Official  Race 
Vehides.  Access  routes  leading  to  the 
course  axe  closed  to  vehicles. 

3.  No  vehicle  stopping  or  parking. 

4.  Spectators  are  required  to  remain 
within  designated  spectatotarea  only. 

5.  The  foUowing  regulations  will  he  in 
effect  for  the  duration  of  the  closure, 
unless  otherwise  authorized  no  person 
shall: 

a.  Camp  in  any  area  outside  of  the 
desimated  spectator  areas. 

b.  enter  any  portion  of  the  race  course 
or  any  wash  located  within  the  race 
course. 

c  Spectate  or  otherwise  be  located 
outside  of  the  desimated  soectator  area. 

d.  Cut  or  collect  nrewooo  of  any  kind, 
including  dead  and  down  wood  or  other 
vegetative  material. 


e.  Possess  and  or  consume  any 
alcoholic  beverage  unless  the  person  has 
reached  the  age  of  21  years. 

f.  Discharge,  at  use  firearms,  other 
weaprais  or  fireworks. 

g.  Park.  stop,  or  stand  any  vehicle 
outside  of  the  designated  spectator 
areas. 

h.  Operate  any  vehicle  including  an 
off-highway  vdbicle  (OHV),  wdiich  is  not 
legally  registered  for  street  and  highway 
operation,  including  operation  of  such  a 
vehicle  in  spectator  viewing  areas,  along 
the  race  course,  and  in  designated  pit 
areas. 

i.  Park  any  vehicle  in  violation  of 
posted  restrictions,  or  in  such  a  manner 
as  to  obstruct  or  impede  normal  or 
emergency  traffic  movement  or  the 
paridng  of  other  vehicles,  create  a  safety 
nazard,  or  mdangar  any  persoi, 
property  or  fseture.  V^cles  so  pariced 
are  si^ject  to  citation,  removal  and 
impoundment  at  owners  expense. 

j.  Take  a  vehicle  through,  around  or 
beyond  a  restrictive  sigi,  recognizable 
barricade,  fsnoe  or  traffic  control  barrier 
or  device. 

k.  Fail  to  keep  their  site  free  of  trash 
and  litter  during  the  period  of 
occupancy,  or  fail  to  remove  all 
personal  equipment,  trash,  and  litter 
upon  departure. 

1.  Violate  quiet  hours  by  causiiw  an 
imreasonable  noise  as  determined  by 
the  authorized  officer  between  the  hours 
of  lOKX)  p  jn.  and  6:00  a.m.  Pacific 
Standard  Time. 

m.  Allow  any  pet  or  other  animal  in 
their  care  to  be  unrestrained  at  any  time. 

n.  Fail  to  follow  orders  or  directions 
of  an  authorized  officer. 

o.  Obstruct,  resist,  or  attempt  to  elude 
a  Law  E^oroement  Officer  or  fail  to 
follow  their  orders  or  directicm. 

Signs  and  maps  directing  the  public 
to  designated  spectator  areas  will  be 
provided  by  the  Bureau  of  Land 
Management  and  the  event  sponsor. 

The  above  restrictions  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
Nevada  or  Clark  County.  Vehicles  under 
permit  for  operation  by  event 
participants  must  follow  the  race  permit 
stipulations. 

Operators  of  permitted  vehicles  shall 
maintain  a  tn^nrinnim  speed  limit  of  25 
mph  on  all  BLM  roads  and  ways. 
Authority  for  closure  of  public  lands  is 
found  in  43  CFR  8340  subpart  8341;  43 
CFR  8360,  subpart  8364.1  and  43  CFR 
8372.  Persons  who  violate  this  closure 
order  are  subject  to  fines  and  or  arrest 
as  prescribed  by  law. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Wolf  Recreation  Manager  or  Ron 
Crayton  or  Ken  Burger,  BLM  Rangers, 


BLM  Las  Vegas  Field  Office,  4765  Vegas 
Dr.,  Las  Vegas,  Nevada  80108,  (702) 
647-5000. 

Dated:  August  5, 1999. 
MkkaalF.Dwyar, 
Las  Vegas  Kdd  Office  h4anager. 
[PR  Doc.  99-21744  Filed  8-20-99: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
BiirMU  of  Land  Managamant 

INV-«Sfr-14aO-011 

Notioa  of  Opamng  of  PuMie  L«nda; 
Waahoa  County,  NV 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

SUMIARY:  Notice  is  hoeby  given  that 
certain  public  lands  in  the  vicinity  of 
the  Wedeldnd  Mining  District  near 
Sparics,  Nevada  are  now  opened  to  the 
public.  This  Notice  is  based  on 
completicm  of  site  remediati<m,  removal 
of  fencing  and  site  reclamatimi. 
BTECnvE  date:  The  effective  date  of 
this  Notice  is  September  1, 1000. 
FOR  FURTHER  INFORMATION  contact: 
)o  Aim  Hufiiagle,  Realty  Specialist, 
Bureau  of  Land  Management,  Carson 
Qty  Field  Office,  5665  Morgan  Mill 
Road,  Carson  aty,  NV  80701. 
Telephone  (775)  885-6000. 
WPPLBBITARV  MFORMATKM:  On 
October  1, 1993,  the  site  was  closed  for 
public  safety  due  to  soil  contamination 
by  TNT  and  DNT. 

The  public  lands  afiiBcted  by  this 
Notice  lie  within  the  area  described  as 
follows: 

Mount  Diablo  Meridiaii 

T.  20  N..  R.  20  E., 
Sec.  28.  SW>/4SEV4. 

A  map  of  th»  subject  lands  is  available 
in  the  Carson  City  Field  Office. 

Dated  this  11th  day  of  August,  1999. 
Kari  Kipping. 

Associate  Manager,  Carson  City  Field  Office. 
(PR  Doc.  99-21745  Piled  8-20-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  Managamant 

[OR-03(M)»-1210-00;  QP0-O288,  OR- 
37864 

Notioa  Of  RaaHty  Action;  Buraau  Of 
Motion  Racraation  and  Public 
Purpoaaa  (RAPP)  Act  Ciaasification; 
RAPPActPatant;OR 

AOBiiCY:  Bureau  of  Land  Management, 
Interior. 


ACTIONai^ot 


otice. . 


:  The  following  public  lands 
south  olflVale,  Malheur  County.  Oregon 
have  be^n  examined  and  found  suitable 
for  conT0yance  to  the  Snake  River 
Sportsnfi^n,  Inc.,  under  the  provisions  of 
the  Reaction  and  Public  Purposes  Act 
of  1926»  Bs  amended  (43  U.S.C.  869  et 
seq.].  Th|B  lands  were  leased  in  1986  for 
the  development  of  a  shooting  range 
compleH  l^e  Snake  River  Sportsmen. 
Inc.  probose  to  continue  to  use  the  lands 
for  a  sh9|Dting  range  complex 

WUlaouHe  Maridian.  Oragon 

T.  19S..R.45E.. 
Sec  4.IJots  5  and  8.  SWV4NWV4, 

WV4SWV4: 161.86 
Sec.  5,iSEV4NEV4: 20aoa 
Sec.  8.  IHBV4NEV4;  40  on 
Sec  9.  iflWViNWVi:  40.00 

The  la^  described  above  contain  441.86 
acres  more  or  less. 

Th6r<a  lands  are  not  needed  for 
Federal  purposes.  The  conveyance  is  in 
confomUnce  with  current  BIAf  and 
local  laiid  use  planning  and  would  be  in 
the  public  interest.  The  patent,  when 
issued.  rfiU  be  subject  to  the  following 
terms,  ccfivenants,  conditions  and 
leservat^tas: 

1.  Proiirisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicabla  regulations  of  the  Secretary 
of  the  Int^or. 

2.  A  r^t-of-way  for  ditches  and 
canals  c&structed  by  the  authority  of 
the  Unityi  States. 

3.  All  minerals  shall  be  reserved  to 
the  Unitt^  States,  together  with  the 
light  to  prospect  for,  mine,  and  rmnove 
tM  minerals. 

4.  ThojiB  r^ts  for  water  pipeline  and 
road  puifloses  reserved  to  the  BLM 
under  RUht-of-Way  Reservation  OR-   ' 
54692.    I 

5.  Tho^  i  rights  for  electric  powerline 
purposed  granted  to  Idaho  Power 
Company  under  Right-of-Way  OR- 
48516. 

ProvidiBid,  that  title  shall  revert  to  the 
United  States  upon  a  finding,  after 
notice  aiid  opportimity  for  a  hearing, 
that,  witl^but  the  approval  of  the 
Secretary  of  the  Interior  or  his  delegate, 
the  pateqaee  or  its  successor  attempts  to 
transfer  tl^e  to  or  control  over  the  lands 
to  anoth^  the  lands  have  been  devoted 
to  a  use  dtjher  than  that  for  which  the 
lands  web  conveyed,  the  lands  have  not 
been  use4^^  for  the  purpose  for  which  the 
lands  weii  conveyed  for  a  S-year  period, 
or  the  patentee  has  failed  to  follow  the 
approved  Development  plan  w 
management  plan. 

The  folipwing  public  lands  south  of 
Vale,  Maihdur  County,  Oregon  have 
been  examined  and  found  suitable  for 


classification  and  opening  imder  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.). 

Willamette  Meridian,  Oregon 

T.  19  S..  R.  45  E.. 
Sec.  4,  SEV4SWV4. 

The  lands  described  above  contain  40.00 
acres  more  or  less^ 

This  action  is  a  motion  by  the  Bureau 
of  Land  Management  to  add  the  subject 
lands  to  other  public  lands  ciurently 
under  lease  and  identified  for 
conveyance  to  the  Snake  River 
Sportsmen,  Inc.  These  lands  are  not 
needed  for  federal  purposes.  The 
classification  and  omveyance  of  thesiS* 
lands  would  be  in  the  public  interest, 
and  would  conform  with  existing  BLM 
and  local  land  use  plans.  The  patent, 
when  issued,  will  be  subject  to  the  same 
terms,  covenants,  conditions  and 
reservations,  where  applicable,  as 
described  above. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Vale  District.  Bureau  of 
Land  Management  (BLM).  100  Oregcm 
Street,  Vale,  Oregon  97918. 

Application  Comments 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  foms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  imder  the  mineral  leasing 
laws.  For  a  period  of  45  days  fit>m  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  the 
proposed  classification  of  the  lands  or 
any  other  factor  to  the  District  Manager. 
Vale  District  Office.  100  Oregon  Street. 
Vale,  Oregon  97918.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  efCactive  60  days  from  the  date 
of  publication  of  this  notice.  Upon  the 
effective  date  of  classification,  an 
application  filed  under  the  Recreation 
and  Public  Purposes  Act  for  these  lands 
will  be  accepted. 
Steven  C  Eigeliiie, 
Acting  District  Manager. 
[PR  Doc  99-21835  Filed  8-20-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managament 

[E8-«60-1420-«(q  ES-60427,  Qroup  22. 
UUnois 

Notioa  Of  Filing  of  Plat  Of  Survay, 
lilinoia  ' 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  north  boundary,  and  the 
survey  of  a  portion  of  the  Rend  Lake 
Acquisition,  Boundary.  Township  5 
South.  Range  3  East.  3rd  Principal 
Meridian.  Illinois,  will  be  officially  filed 
in  Eastern  States,  Springfield,  Virginia 
at  7:30  a.m.,  on  September  13, 1999. 

The  survey  was  requested  by  the  U.S. 
Army  Corps  of  Engineers. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard. 
Springfield.  Virginia,  22153.  prioi'to 
7:30  a.m.,  September  13, 1999. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
ofthe  appropriate  fee.  < 

Dated:  )vJy  30. 1999. 
Stephen  CKopadi. 
Chief  Cadastral  Surveyor. 
[PR  Doc.  99-21624  Filed  8-20-99;  8:45  am) 
aaiMQ  oooE  aie-oi-M 


DEPARTMENT  OF  THE  MTERIOR 
Bureau  of  Land  Managament   ' 
[E8-06O-142O-«q  E8-60«a6h  Qraup  It^ 


Notica  of  RHng  of  Plat  of  Survay; 
lilinoia 

The  plat  ofthe  dependent  resurvey  of 
a  portion  of  the  subdivisional  lines,  and 
the  survey  of  a  portion  of  the 
subdivision  of  sections  23  and  26  and  a 
portion  of  the  Rend  Lake  Acquisition 
Boundary,  Township  4  South,  Range  2 
East,  3rd  Principal  Meridian.  Illinois, 
will  be  officially  filed  in  Eastern  States, 
Springfield.  Virginia  at  7:30  ajn.,  cmi 
September  13, 1999. 

The  survey  was  requested  by  the  U.S. 
Army  Corps  of  Engineers 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor. 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard. 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m..  September  13, 1999. 

Copies  ofthe  plat  will  be  made 
available  upon  request  and  prepayment 
ofthe  reproduction  fee  of  $2.75  per 
copy. 
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Dited:  July  30, 1999. 
Sliphwi  G.  Kopach. 

Chief  Cadastral  Surveyor. 

PH  Doc.  99-21625  Piled  8-20-99: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[E8-M0-1420-Wq  ES-6042S.  Qroup  2a, 


Notioe  Of  FUing  Of  Pitt  Of  Surver. 


The  plat  of  the  dependent  tesurvey  of 
a  portion  of  the  subdivisional  lines,  the 
survey  of  a  portion  of  the  subdivision  of 
section  18  and  a  portion  of  the 
WappapeUo  Lake  acoiiisition  boundary, 
in  Township  28  North.  Range  6  East  of 
the  5th  Principal  Meridian,  Missouri, 
will  be  ofBdally  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.ni..  on 
Sratembor  13, 1999. 

The  survey  was  requested  by  the  U.S. 
Army  Corps  of  Engineers. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  siuvey  may 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia,  22153,  prior  to 
7:30  ajn.,  September  13, 1999. 

Copies  of  tne  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  July  30. 1999. 
Stephen  G.  Kopadi, 
Chief  Cadastral  Surveyor. 
IFR  Doc  99-21623  Filed  8-20-99: 8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Buiaau  of  Land  Management 
I0m«57-«e-1420-00;  QP0-O287I 

FWng  Of  Plala  Of  Swvay:  Oregon/ 
waahbiglon 

OOmCY;  Bureau  of  Land  Management, 

biterior. 

ACnON:  Notice. 


r:  The  plats  of  survey  of  the 
f611o«ving  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Maridiaa 

Oregpit 

T.  9  S..  R.  2  B.,  accepted  July  1. 1999 
T.  3  N.,  R.  3  W.,  accepted  ]iUy  1. 1999 
T.  20  S..  R.  6  W..  acc^>ted  July  1, 1999 


T.  39  S..  R.  2  W.,  accepted  July  8, 1999 
T.  31  S.,  R.  7V!i  W.,  accepted  July  29. 1999 
T.  27  S.,  R.  14  B..  accepted  July  29, 1999 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s}  will  be  placed  in  the  open 
files  ofthe  Oregon  State  Office,  Bureau 
of  Land  Managemrait,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
ttieplat(s)  may  be  obtained  fitnn  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reaso^  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

Ine  above-listed  plats  represent 
dependent  resiuveys,  survey,  and 
subdivision. 

FOR  FURTHER  MFORMATION  COKT  ACT: 

Bureau  of  Land  Management,  (1515 
S.W.  5th  Avenue)  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  August  11, 1999. 
Kobnt  D.  OeViaey.  Jr.. 
Branch  ofBeahy  and  Hecords  Services. 
(FR  Doc.  99-21746  Filed  8-20-99;  8:45  am] 
■LUNB  OOOC  4>ie-as-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servlea 

Compiahenalv  Management  and  Uaa 
Plan  for  Iha  CaHfomia  and  Pony 
Expreaa  National  Hisloric  Trails, 
Management  and  Uaa  Plan  Update  for 
ma  Oregon  ana  HKirmon  iioneer 
National  HMorlc  Tralla/Flnal 
Environmental  Impact  Slalainanl 

AOBCY:  National  Park  Service. 
Department  ofthe  Interior. 
ACTION:  Notice  of  Availability  of  Final 
Environmental  Impact  Statement  for 
Oregon.  California.  Mormon  Pioneer, 
and  Pony  Express  National  Historic 
Trails. 

SUMMARY:  Pursuant  to  section  102  (2)  (c) 
of  the  National  Environmental  Policy  . 
Act  of  1969.  the  National  Park  Service 


(NPS)  annotmces  the  availability  of  a 
final  environmental  impact  statement 
and  comprehensive  management  and 
use  plan  (FEIS/CMP)  for  the  Oregon. 
California,  Mormon  Pioneer,  and  Pony 
Express  National  Historic  Trails. 

DATES:  A  30-day  no-action  period  will 
follow  the  Environmental  Protection 
Agency's  notice  of  availability  ofthe 
FEIS/CMP. 


I:  Public  reading  copies  ofthe 
FEIS/CMP  will  be  available  for  review  at 
the  Long  Distance  Trails  Office.  324  S. 
State  St..  Suite  250.  Salt  Lake  Qty.  UT 
84145  (801)  539-4095. 

Planning  and  Environmental  Quality, 
Intermountain  Support  Office- 
Denver,  National  Park  Service,  12795 
W.  Alameda  Parkway,  Lakewood.  CO 
80228,  (303)  9699-2851  [or  (303)  969- 
2832]. 

Office  of  Public  AfEairs,  National  Park 
Service.  Department  ofthe  Interior. 
18th  and  C  Street  NW,  Washington, 
D.C  20240,  (202)  208-6843. 

SUPPtACKTARY  INFORMATION:  This  Final 
Environmental  Impact  Statement  for  the 
Comprehensive  Management  and  Use 
Plan  presents  a  proposal  and  an 
alternative  for  guiding  the  future 
management  of  the  four  national 
historic  trails.  The  plan  serves  as  a 
coordinating  document  that  provides 
broad-based  policies,  guidelines,  and 
standards  for  administering  the  four 
trails  in  such  a  manner,  as  to  enstire  the 
protection  of  trail  resources,  their 
interpretation  and  continued  use.  Both 
alternatives  aim  to  balance  resource 
preservation  and  use.  Ahemative  1 
(current  conditions)  reflects  the  wide 
variability  in  the  administration  and 
management.  resoun»  protection 
strategies,  and  interpretation,  visitor 
experience  and  visitor  use  jthat  exists 
today.  Alternative  2  (the  proposal) 
focuses  on  enhancing  resource 
protection  and  visitor  use.  It  calls  for  an 
improved  visitor  experience  through 
integrated  development  and 
programming  and  a  comprehensive 
strategy  for  resource  protection, 
inclumng  an  ambitious  program  to 
inventory  and  monitor  resources  that 
would  bring  together,  in  one  location, 
information  currently  dispersed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Long  Distance  Trails 
Office  at  the  above  address  and  phone 
number. 

Dated:  August  6, 1999. 
Jen  L.  Krakow. 

Superintendent.  Long  Distance  Trails  Office, 
Natiorml  Park  Service. 
(FR  Doc  99-21802  Filed  8-20-^:  8:45  am] 
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OEPAf;trMENT  OF  THE  INTERIOR 
■I  Parte  Service^ 


Comp^enalve  Management  Plan  for 
ttM  M€|ibecl  Wild  and  Scenic  River. 
Yosen^Re  National  Park,  Mariposa  and 
MaderH  Counties,  California;  Notice  of 
Intent  to  Pnpare  an  Environmental 
Impact  Statement 

SUMMA^:  Pursuant  to  §  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 

[iblic  Law  91-190)  and  Coimdl 
snmental  Quality  regiilations 

1 1508.22).  the  National  Park 
\  intends  to  prepare  an 
Environtoental  Impact  Statement  for  a 
Comprehensive  Management  Plan  that 
encom|>bsses  protection  and 
enhanqament  of  the  values  for  which 
the  Melted  River  was  designated  as  a 
Wild  aiid  Scenic  River.  Ehiring  the 
ensuing  [conservation  planning-impact 
analysi^siproTftss.  management 
alternatives  will  be  developed  which 
will  address  resource  protection, 
develop inent  of  lands  or  facilities,  user 
capaci^4s.  and  various  stewardship 
practic*f  necessary  or  desirable  to 
achievei  the  purposes  of  the  Wild  and 
Scenic  {^vers  Act  of  1968,  as  amended. 
The  Meaiced  River  planning  process  will 
be  conducted  in  consultation  with 
affected  federal  agencies,  State  and  local 
govemiti|ents,  tribal  groups,  and 
interested  organizations  and 
Individ  J  als. 

Baclcgr4|ind 

The  National  Park  Service  has 
previously  completed  the  tasks  of 
establishing  detailed  boundaries, 
classify^i^g  segments  of  the  Merced 
River  asi  either  wild,  scenic,  or 
recreational  (as  required  by  16  USC 
1274(b)J,  and  identifying  the 
outstandingly  remarkable  values  (ORV) 
for  each  river  segment.  These  factors 
were  presented  for  public  review  and 
commeii<  in  the  1996  Draft  Yosemite 
Valley  If iusing  Plan  (Addendum/ 
Supplecbknt  to  the  Final  Environmental 
Impact  5^tement  for  the  General 
Management  Plan).  The  Merced  River 
planning  process  will  incorporate  that 
information  (and  germane  comments) 
into  the  preptiration  of  the 
Environmental  Impact  Statement  for  the 
Merced  Kiver  Comprehensive 
Manageii^nt  Plan  (MCMP/HS). 

Scoping  [Results 

The  MtlMP/EIS  is  being  prepared  by 
the  NPS  pursuant  to  the  Wild  and 
Scenic  Rivers  Act,  as  amended  (16  USC 
1274(d)),  the  NPS  has  completed  the 
scoping  b  lase  through  a  concerted 
public  ii  ^  olvement  effort,  including  the 


following  activities.  An  invitation  letter 
initiating  scoping  and  annoimcing  four 
public  meetings  was  mailed  to  over 
8,500  individuals,  organizations, 
agencies,  and  other  entities  during  the 
week  of  June  7. 1999.  On  June  11, 1999 
the  NPS  formally  noticed  the  MCMP 
scoping  period  in  the  Federal  Register 
(V64-N112-P31605).  accepting 
comments  through  July  14, 1999. 
Altogether  six  public  meetings  were 
held  in  San  Francisco  Qune  22), 
Modesto  (June  23),  Mariposa  (June  24), 
Yosemite  Valley  (June  28),  Wawona 
(July  7),  and  El  Portal  (July  12).  In 
addition  to  direct  mailing  and  the 
internet,  all  meetings  were  publicized 
via  news  releases  sent  to  over  110  media 
contacts  on  June  3  and  July  1, 1999.  In 
deference  to  public  interest,  the  NPS  on 
July  13, 1999  via  direct  mailing  and 
news  release  issued  a  two-week 
extension  of  the  scoping  period  through 
July  30, 1999.  Formal  notice  of  the 
extension  appeared  in  the  Federal 
Register  on  July  23, 1999  (V64-N141- 
P40037). 

Results  of  Scoping  and  Future 
Information 

As  a  resuh  of  the  scoping  effort  which 
elicited  over  330  responses,  it  has  been 
determined  that  an  Environmental 
Impact  Statement  (not  an  Environmental 
Assessment)  will  be  prepared.  All 
comments  received  during  June  11-July 
30  in  response  to  the  scoping  and 
extension  notices  have  been  duly 
considered,  and  will  remain  in  the 
administrative  record  throughout  this 
conservation  planning-impact  analysis 
process.  In  addition  to  the 
considerations  mentioned  above,  as  a 
direct  result  of  the  public  responses 
received  the  following  issues  will  be 
considered:  recreational  use; 
commercial  use;  access  for  persons  with 
disabilities;  riparian  habitat  protection; 
private  property  in  Wawona;  the  river 
boundaries;  development  in  Yosemite 
Valley  within  the  corridor;  and  air, 
water,  and  noise  pollution. 

Updated  information  about  various 
aspects  of  the  Merced  River  planning 
process  will  be  periodically  distributed 
via  newsletters,  mailings,  the  Yosemite 
National  Park  Webpage  (http:// 
www.nps.gov/yose/planning),  and 
regional  and  local  news  media.  To 
request  placement  on  MCMP/EIS 
maihng  list,  please  leave  your  name  and 
address  on  the  voice  mail  telephone  at 
(209)  372-0261— interested  individuals, 
organizations,  and  agencies  may  also 
respond  to:  Superintendent,  Attn:  CMP/ 
EIS.  P.O.  Box  577,  Yosemite  National 
Park,  CA  95389. 


Decision  Process 

On  July  12. 1999  a  federal  judge 
ordered  the  NPS  to  complete  a 
Comprehensive  Management  Plan  for 
the  Merced  Wild  and  Scenic  River 
within  twelve  (12)  months.  This  ruling 
stemmed  from  a  lawsuit  brought  by 
plaintiffs  opposing  the  ongoing 
reconstruction  of  State  Highway  140  (El 
Portal  Road)  along  the  first  seven  miles 
of  the  highway  situated  within  the  park. 
Consequently  the  MCMP/EIS  effort  will 
proceed  on  the  following  compressed 
time  schedule: 

The  Draft  CMP/EIS  is  anticipated  to 
be  available  for  public  review  and 
comment  diuing  January  and  February 
2000.  Availability  of  the  Draft  document 
for  review  and  written  comment  will  be 
announced  by  formal  Notice  in  the 
Federal  Register,  through  local  and 
regional  news  media,  Yosemite 's 
Webpage,  and  direct  mailing.  Comments 
on  the  Draft  CMP/EIS  will  be  hilly 
considered,  and  incorporated  into  a 
Final  CMP/EIS  as  appropriate.  At  this 
time  it  is  anticipated  that  the  Final 
CMP/EIS  will  he  completed  during  early 
June  2000.  Subsequently,  notice  of  an 
approve  Record  of  Decision  will  be 
published  in  the  Federal  Register  not 
sooner  than  thirty  (30)  days  after  the 
Final  CMP/EIS  is  distributed.  This  is 
expected  to  occur  by  mid-July  of  2000. 
The  official  responsible  for  the  decision 
is  the  Regional  Director,  Pacific  West 
Region,  National  Park  Service;  the 
official  responsible  for  implementation 
is  the  Superintendent,  Yosemite 
National  Park. 

Dated:  August  13, 1999. 
Martha  K.  Leicester,   ' 

Acting  Regional  Director,  Pacific  WesL- 
(FR  Doc.  99-21801  Filed  8-20-99;  8:45  am) 

BtUJNG  CODE  431»-7D-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Parle  Service 

National  Park  Service,  Mojave  National 
Preserve  Advisory  Commission; 
Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Mojave 
National  Preserve  Advisory  Commission 
will  be  held  September  28-29, 1999; 
assemble  at  1:00  P.M.  at  the  Needles 
Wbmen's  Club,  Needles,  California. 

The  agenda:  Interpretative  Plan 
Overview  and  Scoping  Session. 

The  Advisory  Commission  was 
established  by  Pub.  L.  #103-433  to 
provide  for  the  advice  on  development 
and  implementation  of  the  General 
Management  Plan. 
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Members  of  the  Commission  are: 
Midieal  Attaway,  Irene  Ausmus.  Rob 

Blair,  Peter  Burk.  Dennis  Casebier. 

Donna  Davis.  Kathy  Davis,  Gerald 

Freeman,  Willis  Herron,  Elden 

Hughes,  Claudia  Luke,  Clay  Overson. 

Norbert  Riedy,  Mai  Wessel. 

This  meeting  is  open  to  the  public. 
MaryMartk. 

Superintendent,  Mojave  National  Preserve. 
(FR  Doc  99-21803  Filed  8-20-99;  8:45  am] 
MXMQ  OOOE  4*10^l»4l 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[iNSNa20l4-oq 

Immigration  and  Naturalization  Service 
Uaer  Fee  Advlaory  Committee:  IMeeting 

AOBICY:  Immigration  and  Naturalization 

Service,  Justice. 

/iCnOH:  Notice  of  meeting. 

Committee  meeting:  Immigration  and 
Naturalization  Service  User  Fee 
Advisory  Committee. 

Date  and  time:  Tuesday,  November 
16. 1999,  at  1  pm. 

Place:  Immigration  and  Naturalization 
Service  Headquarters.  425 1  Street  NW.. 
Washington.  DC  20536.  Shaughnessy 
ConfiBrence  Room — 6th  Floor. 

Status;  Open.  20th  meeting  of  this 
Advisory  Committee. 

Purpose:  Performance  of  advisory 
responsibilities  to  the  Commissioner  of 
the  Immigration  and  Naturalization 
Service  pursuant  to  section  286(k)  of  the 
Immigration  and  Nationality  Act.  as 
amended.  8  U.S.C  1356(k)  and  the 
Federal  Advisory  Committee  Act.  5 
U.S.C  app.  2.  The  responsibilities  of 
this  standing  Advisory  Committee  are  to 
advise  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
on  issues  related  to  the  performance  of 
airport  and  seaport  immigration 
inspection  services.  This  advice  should 
include,  but  need  not  be  limited  to,  the 
time  period  during  which  such  services 
should  be  performed,  the  proper 
number  and  deployment  of  inspection 
officers,  the  level  of  fees,  and  the 
wpropriateness  of  any  proposed  fee. 
Iliese  responsibilities  are  related  to  the 
assessment  of  an  immigration  user  fise 
pursuant  to  section  286(d)  of  the 
Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C  1356(d).  The 
Committee  focuses  attention  on  those 
areas  of  most  concern  and  benefit  to  the 
travel  industry,  the  traveling  public,  and 
the  Federal  Government. 
Agenda: 
1.  Introduction  of  the  Committee 


members. 

2.  Discussion  of  administrative  issues. 

3.  Discussion  of  activities  since  last 
meeting. 

4.  Discussion  of  specific  concerns  and 
questions  of  Committee  members. 

5.  Discussion  of  future  traffic  trends. 

6.  Discussion  of  relevant  written 
statements  submitted  in  advance  by 
members  of  the  public. 

7.  Schediding  of  next  meeting. 
Public  participation:  The  meeting  is 

open  to  the  public,  but  advance  notice 
of  attendance  is  requested  to  ensure 
adequate  seating.  Persons  planning  to 
attend  should  notify  the  contact  person 
at  least  5  days  prior  to  the  meeting. 
Members  of  the  public  may  submit 
written  statements  at  nny  time  before  or 
after  the  meeting  to  the  contact  person 
for  consideration  by  this  Advisory 
Committee.  Only  written  statements 
received  by  the  contact  person  at  least 
5  days  prior  to  the  meeting  will  be 
considered  for  discussion  at  the 
meeting. 

Contact  person:  Charles  D. 
Montgomery.  Office  of  the  Assistant 
Commissioner,  Inspections.  Immigration 
and  Naturalization  Service,  Room  4064, 
425 1  Street  NW.,  Washington,  DC 
20536. 

Telephone:  (202)  616-7498 
Fax;  (202)  514-8345 
E-mail: 

charles.d.montgomery^sdoj.gov 

Dated:  August  16, 1999. 
Deris  MBiMiMir, 

Commissioner,  Immigration  and 
Naturalization  Service. 
(FR  Doc  99-21748  Filed  8-20-99;  8:45  am] 
MLLMQ  OOOE  4410-10-H 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

PN8Na201»-9q 

Announcement  of  DMrlct  Adviaory 
Council  on  Immigialion  Mattara 
Seventh  Meeting 

AOBCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTKM:  Notice  of  meeting. 


r:  The  Immigration  and 
Naturalization  Service  (Service),  has 
established  a  District  Advisory  Council 
on  Immigration  Mattere  (DACOIM)  to 
provide  the  New  York  District  Director 
of  the  Service  with  recommendations  on 
ways  to  improve  the  response  and 
reaction  to  customws  in  the  local 
jurisdiction,  and  to  develop  new 
partnerships  with  local  officials  and 
community  organizations  to  build  and 


enhance  a  broader  understanding  of 
immigration  policies  and  practices.  The 
purpose  of  this  notice  is  to  aimounce 
the  forthcoming  meeting. 

DATES  AND  TIMES:  The  Seventh  meeting 
of  the  DACOIM  is  scheduled  for 
September  23, 1999,  at  1  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Jacob  Javitts  Federal  Building,  26 
Federal  Plaza,  Room  537,  New  York, 
New  York  10278. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  A.  Rodriguez,  Designated 
Federal  Officer,  Immigration  and 
Naturalization  Service,  26  Federal  Plaza, 
Room  14-100,  New  Yoric,  New  York 
10278,  telephone:  (212)  264-0736. 

SUPPLEMENTARY  MFORMATION:  Meetings 
will  be  held  tri-annually  on  the  fourth 
Thursday  during  the  months  of  January, 
May,  and  September  1999. 

Summary  of  Agenda 

The  purpose  of  the  meeting  will  be  to 
conduct  general  business,  review 
subcommittee  reports,  and  fecilitate 
public  participation.  The  DACOIM  will 
be  chaired  by  Charles  Troy,  Assistant 
District  Director  for  Management,  New 
York  District,  Immigration  and 
Naturalization  Service. 

Public  Participati<m 

The  DACOIM  meeting  is  open  to  the 
public,  but  advance  notice  of  attendance 
is  requested  to  ensure  adequate  seating. 
Persons  planning  to  attend  should 
notify  the  contact  person  at  least  two  (2) 
days  prior  to  the  meeting.  Membera  of 
the  public  may  submit  written 
statements  at  any  time  before  or  after  the 
meeting  for  consideration  by  the 
DACOIM.  Written  statements  should  be 
sent  to  Christian  A.  Rodriguez. 
Designated  Federal  Officer,  Immigration 
and  Naturalization  Service,  26  Federal 
Plaza,  Room  14-100,  New  Yorit,  New 
York  10278,  telephone:  (212)  264-0736. 
Only  written  statements  received  by  S 
p.m.  on  September  21, 1999,  will  be 
considered  for  presentation  at  the 
meeting.  Minutes  of  the  meeting  will  be 
available  upon  request. 

Dated:  August  16, 1999. 
Dmis  Meiwiwr, 

Cotnmissioner,  Immigration  and 
Naturalization  Service. 
{FR  Ooc  99-21749  Filed  8-20-99: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
ActivHI^s:  Submission  for  0MB 
Revisik  Commsnt  Request 

AQENc|r|  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION^  Notice  of  the  OMB  review  of 
informtajtion  collection  and  solicitation 
of  public  comment. 


SUMMAMt:  The  NRC  has  recenUy 
submitt^  to  OMB  for  review  the 
follow^g  proposal  for  the  collection  of 
informaMon  under  the  provisions  of  the 
Papenf^iic  Reduction  Act  of  1995  (44 
U^.C.  Chapter  35).  The  NRC  hereby 
informs  pntnntlal  respondents  that  an 
agency  I  |nay  not  conduct  or  sponsor,  and 
that  a  liirson  is  not  required  to  respond 
to,  a  co^ection  of  information  imless  it 
displays  a  currently  vahd  OMB  control 
number 

1.  Tyk  le  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  9,  Public  Records. 

3.  Thja  form  number  if  applicable: 
N/A.     I  i 

4.  HcHtr  often  the  collection  is 
require^:  On  occasion. 

5.  Who  will  be  required  to  report: 
Individuals  requesting  access  to  records 
under  the  Freedom  of  Information  or 
Privacy  Acts,  or  to  records  that  are 
already  publicly  available  in  the  NRC 
Public  pocument  Room. 

6.  An!  tatimate  of  the  number  of 
responaas:  13,656. 

7.  The;  estimated  number  of  annual 
respondents:  13.656. 

8.  An  Estimate  of  the  total  number  of 
hours  njoeded  annually  to  complete  the 
requirement  or  request:  3,459. 

9.  Anifadication  of  whether  Section 
3507(d)i  Pub.  L.  104-13  applies:  Not 
Applicable. 

10.  Aiietract:  10  CFR  Part  9  establishes 
information  collection  requirements  for 
Individ*^  making  requests  for  records 
under  tl  i^  Freedom  of  Information 
(POIA)  ( it  Privacy  Acts  (PA).  It  also 
contain! ;  prequests  to  waive  or  reduce 
fees  for  ^^arching  for  and  reproducing 
records  in  response  to  FOIA  requests; 
and  requests  for  expedited  processing  of 
requests.  The  information  required  from 
the  publib  is  necessary  to  identify  the 
records  ihey  are  requesting;  to  justify 
requests!  fW  waivers  or  reductions  in 
searcUnig  or  copying  fees;  or  to  justify 
expedited  processing. 

A  copy  of  the  final  supporting 
statemeotmay  be  viewed  free  of  charge 
at  the  NXP  Public  Document  Room, 
2120  L  St^t,  NW  (lower  level), 
Washington.  DC  OMB  clearance 


requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  September  22, 1999. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assiuance  of  consideration  cannot 
be  given  to  comments  received  after  this 
date.  Erik  Godwin.  Office  of  Information 
and  Regulatory  Affairs  (3150-0043). 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington.  DC  20503. 

Comments  can  also  be  submitted  bv 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shehon,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Conunission. 
Branda  Jo  Sbeiton. 

NRC  Clearance  Officer,  Office  of  the  Chief 
bifonnation  Officer. 

(FR  Doc.  99-21796  Filed  8-20-99;  8:45  am] 
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Proposed  Corporate  Merger  and 
Opportunity  for  Hearing  published  in 
the  Federal  Register  on  June  17. 1999 
(64  FR  32556).  However,  by  letter  dated 
July  20. 1999,  the  applicant,  through 
coimsel,  withdrew  the  application. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
February  3, 1999,  as  supplemented  May 
27, 1999,  and  the  applicant's  letter 
dated  July  20, 1999,  which  withdrew 
the  application  for  approval  of  the 
indirect  transfer.  The  above  dociunents 
are  available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
the  Gehnan  Building.  2120  L  Street. 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Plymouth  Public  Library,  132  South 
Street,  Plymouth,  Massachusetts  02360. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commissioa. 
Alan  B.  Wang, 

Project  Manager.  Section  2.  Project 
Directorate  I,  Division  ofUcensing  Project 
Management,  Office  of  Nuclear  Reactor 
ReffjJation. 

[FR  Doa  99-21793  Filed  8-20-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DockMNa  50-2931 

Boston  Edison  Comftany;  Notice  of 
Withdrawal  of  Appllcalion  for  Approval 
of  Indirect  Transfer  of  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  has 
granted  the  request  of  Boston  Edison 
Company  (BECo)  to  withdraw  its 
February  3, 1999.  appfication.  as 
supplemented  on  May  27. 1999.  by 
BGCo  for  approval  of  the  indirect 
transfer  of  the  Facility  Operating 
License  for  the  Pilgrim  Nuclear  Power 
Station  (Pilgrim). 

The  application  was  seeking  approval 
of  the  indirect  transfer  of  the  FadUty 
Operating  License  for  Pilgrim  held  by 
BECo.  The  indirect  transfer  would  have 
resulted  from  the  planned  formation  of  - 
a  new  holding  company.  NSTAR.  of 
which  Commonwealth  Energy  System 
and  BEC  Energy,  the  parent  company  of 
BECo,  are  to  become  wholly  owned 
subsidiaries.  The  approval  is  no  longer 
needed  since  BECo  sold  its  interest  in 
Pilgrim  to  Entergy  Nuclear  Generation 
Company  on  July  13. 1999,  and  no 
longer  holds  the  lic«ise  for  Pilgrim, 
llie  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Approval  of  Application  Regarding 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No*.  50-295  and  SO-aoq 

Commonwealth  Edison  Company;  Zion 
Nucloar  Power  Station.  Units  1  md  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  FaciUty  Operating 
License  Nos.  DPR-39  and  DPR-48, 
issued  to  Commonwealth  Edison 
Company  (ComEd  or  the  licensee)  for 
the  Zion  Nuclear  Power  Station  (ZNPS) 
Units  1  and  2,  located  in  Lake  County. 
Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would 
exempt  the  ZNPS,  because  of  its 
permanently  shutdown  and  defueled 
status,  from  certain  requirements  of  10 
CFR  50.47(b)  regarding  onsite  and 
otfeite  emergency  response  plans  and  10 
CFR  50.47(c)(2)  to  establish  plume 
exposure  and  ingestion  pathway 
emergency  planning  zones. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  April  13. 1999.  as 
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supplemented  by  letters  dated  July  8 
and  luly  19. 1999. 

The  Need  for  the  Proposed  Action 

ZNPS  was  shut  down  pennanently  m 
February  1997.  ComEd  certified  the 
permanent  shutdown  on  February  13. 
1998.  and  on  March  9. 1998,  certified 
that  all  fuel  had  been  removed  from  the 
reactor  vessels.  In  accordance  with  10 
CFR  50.82(a)(2).  upon  docketing  of  the 
certifications,  the  facility  operating 
license  no  longer  authorizes  ComEd  to 
operate  the  reactor  or  to  load  fuel  into 
the  reactor  vessel.  In  this  permanently 
shutdown  condition,  the  facility  poses  a 
reduced  risk  to  public  health  and  safety. 
Because  of  this  reduced  risk,  certain 
requirements  of  10  CFR  50.47  are  no 
longer  required.  An  exemption  is 
required  ^m  portions  of  10  CFR 
50.47(b)  and  (c)(2)  to  allow  the  licensee 
to  implement  a  revised  defueled  station 
emergency  plan  PSEP)  that  is 
appropriate  few  the  permanently 
shutdown  and  defueled  reactor  facility. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  granting  of  the 
exemption  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  dianges  are  being  made  in 
the  types  of  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Akematives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environment^  Statement 
for  the  Zion  Nuclear  Power  Station, 
Units  1  and  2.  dated  December  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  August  4, 1999,  the  staff  consulted 
with  the  Illinois  State  official,  Mr.  Gary 
Wright,  of  the  Illinois  Department  of 
Nuclear  Safety  (IDNS)  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  13, 1999,  as  supplemented 
by  letters  dated  July  8  and  July  19. 1999. 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gehnan  Building, 
2120  L  Street,  NW.,  Washington,  D.C., 
and  at  the  local  public  document  room 
located  at  the  Waukegan  Public  Library. 
128  N.  County  Street.  Waukegan. 
Illinois  80085. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  Augvistl999. 

For  the  Nuclear  Regulatory  Conunission. 
Dino  C.  Scaktti. 

Protect  Manager.  Decommissioning  Section, 
Project  Directorate  IV  6r  Decommissioning, 
Division  of  Licensing  I'roject  Management, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  99-21794  Filed  8-20-99;  8:45  am) 
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COMMISSION 

pocket  No.  070-4073] 

Finding  of  No  Significant  Impact 
Related  to  Amendment  of  Materials 
License  No.  SNM-1999.  KerMMcGee 
Corp..  Cashing  Refinery  Site  Cushing, 
Oldahoma 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuing  a  license  amendment  to 
Materials  License  No.  SNM-1999,  held 
by  the  Kerr-McGee  Corporation  (Kerr- 
McGee  or  the  licensee),  to  authorize 
remediation  of  its  Cushing  Refinery  Site 


(Cushing  site)  located  in  Cushing. 
Oklahoma. 

Summary  of  Environmental  Assessment 

Background 

Kerr-McGee  has  environmental 
responsibility  for  a  former  refinery  site 
near  the  city  of  Cushing.  Oklahoma.  The 
refinery  opened  aroimd  1912  and  was 
piuchased  by  Kerr-McGee  in  1956. 
During  the  early  1960s,  in  addition  to 
petroleum  processing.  Kerr-McGee 
processed  uranium  fuel  and  thorium 
metal  in  several  buildings  onsite  under 
licenses  issued  by  the  Atomic  Energy 
Commission  (AEC).  The  uraniiun  fiiel 
and  thorium  processing  area  was 
decommissioned,  the  property  and 
facilities  were  released  for  imrestricted 
use,  and  the  license  was  terminated  by 
the  AEC.  Kerr-McGee  continued  to 
operate  the  refinery  until  1972,  at  which 
time  it  was  torn  down.  In  May  1990, 
Kerr-McGee  entered  into  a  Consent 
Order  with  the  Oklahoma  State 
Department  of  Health  (now  referred  to 
as  the  Oklahoma  Department  of 
Environmental  Quality)  (DEQ). 
addressing  the  investigation  and 
remediation  of  the  Cushing  refinery  site. 
The  DEQ  Consent  Order  divided  the  site 
work  into  radiological  and  non- 
radiological  remediation  efforts.  The 
non-ra£ological  remediation  is  being 
performed  in  a  manner  similar  to  the 
Federal  Superfund  Remedial 
Investigation/Feasibility  Study  (RI/FS) 
process.  On  April  6. 1993.  NRC  issued 
Materials  License  SNM-1999  to  the 
Kerr-McGee  Corporation,  for  the 
radiological  decommissioning  of  its 
Cushing  site.  This  license  authorized 
the  licensee  to  possess  radioactive 
contaminated  soil,  sludge,  sediment, 
trash,  building  rubble,  and  any  other 
contaminated  material,  at  its  Cushing  ^ 
site. 

Proposed  Action 

The  licensee  has  proposed  to 
remediate  its  Cushing  Refinery  site.  The 
purpose  of  this  remediation  effort  is  to 
remove  radioactive  contamination  to 
levels  such  that  the  site  can  be  released 
for  unrestricted  use.  Kerr-McGee  has 
performed  a  radiological 
characterization  survey  of  the  site. 
Those  areas  foimd  to  contain  radioactive 
contamination  were  designated  as 
radioactive  material  areas  (RMAs).  In 
this  action.  Kerr-McGee  is  proposing  to 
collect  the  radioactive  contaminated 
material  that  exceeds  NRC's  Branch 
Technical  Position  (BTP) '  Disposal 
Option  1  (Option  1).  package  this 


■  Disposal  or  Onsite  Storage  of  Thorium  or 
Uranium  Waste  from  Past  Operations  (46  FR  52061. 
October  23. 1991), 


loriumor 

ins  (46  FR  52061. 
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mate|rial,  and  ship  this  material  to  the 
Envir<>care  LowrLevel  Radioactive 
V/asi$\  Disposal  Site  in  Clive,  Utah,  for 
disp<^$al.  The  licensee  will  perfonn  a 
final  l^urvey  of  the  site  to  determine  if 
the  s|lJB  has  been  remediated  in 

ace  with  the  approved  Gushing 
^commissioning  plan  and  the 
ik  for  imrestricted  release  of  the 
ive  been  achieved.  The  results  of 
il  site  survey  will  be  submitted 
IRC  for  its  review.  Based  on  the 
I  provided  in  this  final  survey 
ijand  NRC  confirmatory  siuvey 
s,  the  NRC  will  terminate 
is  License  SNM-iggg. 

The  N^ed  for  Proposed  Action 

Th9  proposed  action  is  necessary  to 
remove  the  contamination  thai  exists  at 
the  CUfshing  site.  This  action  will 
facili^te  remediation  of  this  site  to  a 
condition  suitable  for  unrestricted 
release  and  is  one  of  the  actions 
necessary  for  termination  of  Kerr- 
McGett's  Gushing  site  Materials  License 
SNM+^999. 

Alter^ttive  to  Proposed  Action 

An  mtemative  to  the  proposed  action 
is  a  nonaction  alternative.  "Hie  no-action 
alternative  would  mean  that  the 
Gushirig  site  would  not  be  remediated  at 
this  ti^e.  This  conflicts  with  NRC's 
requiiiepnent.  in  Tide  10  of  the  Code  of 
Federal  Regulations  (CFR)  70.38.  of 
timely  remediation  at  sites  that  have 

uperations.  Although  there  is  no 
i|ate  threat  to  the  public  health 
'  ty  from  this  site  as  long  as  the 
,  )  maintains  appropriate  controls 
over  th^  radioactive  material,  not 
underuking  remediation,  at  this  time, 
does  n0t  resolve  the  regulatory  and 
potential  long-term  hedth  and  safety 
problems  involved  in  storing  this  waste. 
No  action  now  would  delay  remediation 
imtil  spme  time  in  the  future,  when 
costs  oould  be  much  higher  than  they 
are  toaiy.  It  is  even  possible  that  no 
disposJEW  option  will  be  available  in  the 
future  if  the  ciurent  low-level 
radioactive  waste  disposal  facilities  are 
closedjand  no  new  ones  are  opened. 
Therefpre,  the  no-action  alternative  is 
not  acceptable. 

Enviro^ 
Action] 


lental  Impacts  of  Proposed 


Radinogical  impacts  on  members  of 
the  public  may  result  from  inhalation 
and  ingestion  of  releases  of  radioactivity 
in  air  and  in  water  during  the 
remediation  operations,  direct  exposiue 
to  radiation  from  radioactive  material  at 
the  sitei  ^uring  remediation  operations, 
and  transport  for  disposal. 
Decom:]kissioning  workers  may  receive 
doses  p  ^imarily  by  ingestion,  inhalation, 


and  direct  exposure  during  the 
remediation  activities.  In  addition  to 
impacts  fiom  routine  operations,  the 
potential  radiological  consequences  of 
accidents  were  considered. 

NRC  staff  considered  the  potential 
impacts  of  the  proposed  Gushing  site 
remediation  activities  on  the  lo<^ 
groimd-water  supply.  The  licensee 
stated  that  the  regional  ground-water 
aquifer  is  isolated  from  the  uppermost 
water-bearing  zone  by  a  low 

Earmeability  strata.  Further,  the 
censee's  ground-water  monitoring 
program  thus  far  has  not  detected 
radioactive  contamination  of  the 
shallow  ground-water.  Additionally. 
DEQ  stated  the  following:  (1)  The 
shallow  groimd-water  unit  yields  low 
quantities  of  poor  quality  water;  (2)  it  is 
highly  unlikely  that  future  residential  or 
commercial  drinking  water  wells  will  be 
established  from  the  shallow  groimd- 
water  at  this  site;  and  (3)  no  known 
drinking  water  wells  are  screened  in  the 
shallow  ground-water  within  1.6  km  (1 
mile)  radius  of  the  site.  Also,  DEQ  stated 
that  the  shallow  ground-water  should 
not  be  considered  a  viable  drinking 
water  source  for  the  area,  and  that  DEQ 
would  consider  water  quaUty  standards 
other  than  maximum  contamination 
levels,  as  set  by  the  U.S.  Environmental 
Protection  Agency  (EPA),  as  appropriate 
for  the  shallow  ground-water  at  this  site. 
Further,  based  on  EPA  guidance,  the 
shallow  ground-water  would  be 
classified  as  a  "Glass  III — Groundwater 
Not  a  Potential  Source  of  Drinking 
Water  and  of  Limited  Beneficial  Use." 
NRG  staff  has  determined  that  removing 
radioactive  contamination  from  the 
Gushing  site  would  not  cause  ground- 
water contamination.  Although,  the 
removal  of  radioactive  contamination 
from  the  Gushing  site  would  reduce  the 
potential  of  future  contamination  of  the 
local  ground-water  supply. 

The  licensee  has  evaluated  the 
potential  for  exposiue  to  both  a  member 
of  the  public  and  a  radiation  worker  that 
would  result  from  remediation  of  the 
Gushing  site  and  bom  a  remediation  of 
the  largest  area  that  requires 
remediation,  respectively.  The  results  of 
the  licensee's  analyses  indicate  that  the 
upper  bound  doses  resulting  from 
remediation  activities  would  be:  (1)  0.18 
mlli-sievert  (mSv)  |18  milU-roentgen- 
equivalent-man  (mrem)]  total  efiiective 
dose  equivalent  (TEDE)  for  a  member  of 
the  public;  and  (2)  1.4  mSv  (140  mrem) 
TEDE.  to  a  radiation  worker.  Thus,  the 
radiological  consequences  of 
remediating  the  Gushing  site  are 
insi^ficant  for  both  members  of  the 
public  and  radiation  workers.  The 
results  are  well  within  the  regulatory 
limits  as  specified  in  10  CFR  part  20. 


The  licensee  also  evaluated  the 
potential  for  exposure  fiom  conditions 
that  would  result  from  several 
postulated  accident  scenarios.  The 
licensee  considered  accident  scenarios 
for  both  onsite  and  ofkite  accidents. 
The  licensee  found  that  the  worst-case 
credible  accidents  were  the  result  of 
contaminated  wastes  being  spilled.  The 
offsite  worst-case  credible  accident  was 
a  single  intermodal  container  holding 
12.6  cubic  meters  (m^)  (450  cubic  feet 
(ft^))  of  contaminated  waste  soil  being 
spilled  in  transit.  The  resulting  dose  to 
the  worker  cleaning  up  the  spilled 
material  was  0.35  mSv  (35  mrem)  TEDE 
and  for  a  member  of  the  public  the 
resulting  dose  was  0.0015  mSv  (0.15 
mrem).  The  onsite  worst-case  credible 
accident  was  a  single  container  holding 
0.2  m3  (7.5  ft')  of  contaminated  waste 
soil  being  spilled.  The  resulting  dose  to 
the  worker  cleaning  up  the  spilled 
material  was  0.11  mSv  (11  mrem)  TEDE. 

The  results  of  the  licensee's  analyses 
were  considered  estimates  of  upper 
bound  doses  resulting  fiom  worst-case, 
but  credible,  potential  accidents.  The 
results  indicate  that  the  radiological 
consequences  of  the  potential  accidents 
involving  radioactive  waste  spillage  are 
insi^ficant  for  both  a  member  of  the 
public  and  a  radiation  worker  cleaning 
up  the  spilled  waste  and  would  result 
in  doses  to  that  are  well  within  the 
regulatory  limits  as  specified  in  10  CFR 
part  20. 

Further,  the  low-level  waste  disposal 
facility,  Envirocare.  is  eUgible  to  receive 
Gushing  waste.  The  Envirocare  facility 
is  regulated  under  State  of  Utah  rules  for 
land  disposal  of  radioactive  wastes. 
Disposal  at  the  Envirocare  facility  will 
provide  for  long-term  institutional 
control  and  minimize  the  potential  for 
human  intrusion  and  other 
environmental  impacts.  Waste  will  be 
packaged  and  shipped  in  accordance 
with  NRC  and  Department  of 
Transportation  requirements.  Therefore, 
NRG  staff  believes  that  disposing  of  the 
Gushing  site  radiologically 
contaminated  wastes  at  the  Envirocare 
facility  will  not  cause  any  significant 
impacts  on  the  human  environment  and 
is  acceptable. 

The  NRC  staff  also  considered 
nonradiological  impacts  and  concluded 
that  all  such  impacts  are  neghgible. 

Further,  the  conclusion  in  the  stafTs 
Environmental  Assessment  was  that  the 
remediation  of  the  Gushing  site 
represented  an  insignificant  risk  to  the 
public  health  and  safety  and  the  human 
environment.  Therefore.  NRG  concluded 
that  there  are  no  environmental  justice 
issues  related  to  the  remediation  of  the 
Gushing  site. 


45M4 


Federal  R«giater/Vol.  64,  No.  162 /Monday.  August  23.  1999 /Notices 


Conclusions 

Bated  on  NRC  staff's  evaluation  of  the 
licensee's  Gushing  site 
deconunissioning  plan,  NRC  staff  has 
detennined  that  the  proposed  plan 
complies  with  NRC's  public  and 
occupatianal  dose  and  effluent  limits, 
and  uat  authorizing  the  proposed 
activities  by  license  amendment  would 
not  be  a  maj<v  Federal  action 
significantly  afiiacting  the  quality  of  the 
human  envinmment.  NRC  staff 
concludes  that  a  finding  of  no 
significant  impact  is  justified  and 
appropriate,  and  that  an  environmental 
'  impact  statement  is  not  required.  In 
accordance  with  the  requirements  of 
subpart  L  of  10  CFR  part  2,  an 
Opportunity  for  a  Hearing  was  offered.^ 

AhiuaUve  Use  of  Reeouicea 

The  activities  leading  to  the  proposed 
action  would  result  in  the  irreversible 
use  (^energy  resources  in  the  conduct 
of  the  proposed  Cushing  site 
remediation.  In  addition,  a  portion  of 
the  Envirocare  bdlity  will  be 
irreversibly  committed  for  the  disposal 
of  Cushing  site  waste.  There  is  no 
reasonable  alternative  to  these  resource 
uses,  and  the  proposed  action  does  not 
involve  any  unreviewed  conflicts 
conconing  use  of  available  resources. 

Agaaciee  and  Persons  Consulted,  and 
Source*  Used 

The  Environmental  Assessment  on 
%^ch  the  finding  of  no  significant 
impact  is  based  was  prepared  by  the 
NRC  staff  in  the  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
Rockville,  MD.  NRC  staff  provided  a 
draft  of  its  Environmental  Assessment  to 
DEQ  for  review.  DEQ  in  its  letter  Dated 
July  12, 1999,  stated  that  they  had  no 
comments. 

Finding  of  No  Significant  Inq>act 

Pursuant  to  10  CFR  part  51.  NRC  has 
prepared  an  environmental  assessment 
related  to  the  issuance  of  a  license 
amendment  to  Materials  License  SNM- 
1999,  authorizing  remediation  of  the 
Cushing  Refinery  Site.  On  the  basis  of 
this  environmental  assessment,  NRC  has 
concluded  that  this  licensing  action 
would  not  have  any  significant  effect  on 
the  quality  of  the  hiunan  environment 
and  does  not  warrant  the  preparation  of 
an  environmental  impact  statement. 
Accordingly,  it  has  been  determined 
that  a  Finding  of  No  Significant  Impact 
is  appropriate. 

Further  Information 

For  further  details  with  respect  to  this 
action,  the  Environmental  Assessment 


and  other  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  NRC's  Public 
Document  Room  at  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555-0001. 

Dated  at  RockviUe.  Maryland,  this  12th  day 
of  August  1999. 

For  the  U.S.  Nuclear  Regulatoiy 
Commission, 
Lany  W.  Camper, 

Chief  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  99-21730  Filed  8-20-99: 8:45  am] 
MUMO  CODE  7M0-«1-P 
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NUCLEAR  REGULATORY 
COMMSSION 

[Doetot  No*.  50-277  and  S0-Z7q 

PECO  Energy  Co.;  Peach  Bottom 
Atomic  Power  Station.  Unita  2  and  3; 
Environmental  Aaaeaament  and 
nnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DRP- 
44  and  DRP-56,  issued  to  PECO  Energy 
Company  (the  licensee),  for  operation  of 
the  Peach  Bottom  Atomic  Power  Station 
(PBAPS).  Units  2  and  3,  located  in  York 
County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  correct 
existing  editorial  and  typographical 
errors  in  the  Technical  Specification 
(TSs).  Each  proposed  change  has  been 
verified  to  meet  the  intent  of  what  was 
originally  proposed  by  PECO  Ener^ 
and  approved  by  the  NRC  in  previously 
processed  amendments  to  the  TSs. 
These  changes  are  purely  administrative 
and  do  not  impact  the  operation  of  the 
faciUty.  The  proposed  changes  are 
summarized  below. 

1.  Correct  the  labels  for  the  Site 
Boimdary  and  Exclusion  Area  Boimdary 
on  the  Unit  2  and  Unit  3  TS  Figures  4.1- 
1  by  reversing  the  labels. 

2.  Correct  the  note  by  replacing  the 
word  "on"  with  the  word  "or"  in  the 
Unit  3  TS  Surveillance  Requirement 
(SR)  3.3.1.2.5. 

3.  Correct  the  note  above  TS  SR 
3.8.4.1  by  replacing  "SR  3.8.1.9"  with 
"SR  3.8.4.9"  in  the  Unit  3  TS  Section 
3.8.4. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  February  12, 1999,  as 
supplemented  by  letter  dated  July  8, 
1999. 


The  Need  for  the  Proposed  Action 

When  PBAPS  Units  2  and  3,  were 
converted  to  the  Standard  TSs  under 
Amendments  210  and  214  respectively. 
Figure  4.1-1  of  the  TSs  incorrectly 
reversed  the  depiction  of  the  Site 
Boundary  and  ue  Exclusion  Area 
Boundary.  This  mistake  occurred  during 
the  licensee's  conversion  of  the  old  TS 
Figure  3.8.1,  "Gaseous  and  Liquid 
Effluent  Release  Points,"  to  the  new  TS 
Figure  4.1-1,  "Site  and  Exclusion  Area 
Boimdaries."  To  correct  this  error,  the 
proposed  TS  Amendment  is  required  to 
reflect  that  there  is  no  change  in  the 
Exclusion  Area  or  Site  Boundaries  and 
to  correctly  show  that  the  Site  Boundary 
resides  outside  of  the  Excliision  Area 
and  outlines  the  area  ownnd  by  the 
licensee  related  to  PBABS  Units  2  and 
3. 

In  PBAPS  Unit  3  TS  Surveillance 
Requirement  SR  3.3.1.2.5,  there  is  a  note 
that  reads,  "Not  required  to  be 
performed  until  12  hours  after  WRNMs 
indicate  125E-5%  power  on  below." 
There  is  a  typographical  error  in  the 
note  in  that  die  note  should  read 
"•  •  •  power  or  below." 

In  TS  SR  3.8.4.1,  there  is  a  note  that 
reads,  "SR  throu^  SR  3.8.4.8  are 
applicable  only  to  the  Unit  3  DC 
electrical  power  subsystems.  SR  3.8.1.9 
is  applicable  only  to  the  Unit  2  DC 
electrical  power  subsystems."  There  is  a 
typographical  error  in  that  SR  3.8.1.9 
should  read  SR  3.8.4.9  which  is  being 
corrected  by  the  licensee's  amendment 
application. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  modifications  to  the 
Technical  Specifications  are 
administrative  in  nature. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and -there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  kssociated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  ^t  there  are  no  significant 
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enviroii^ental  impacts  associated  with 
the  prcj^osed  action. 

Altem^ives  to  the  Proposed  Action 


As  ail  alternative  to  the  proposed 
action,  lihe  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Draial  of  the  application 
would  ^Wlt  in  no  change  in  current 
enviroi^ental  impacts.  The 
enviroi  imental  impacts  of  the  proposed 
action  i  ikd  the  alternative  action  are 
similar 

AlteriKt^  Use  of  Resources 
il 
This  jajction  does  not  involve  the  use 
of  any  losources  not  previously 
consideied  in  the  Final  Environmental 
Statement  for  the  Peach  Bottom  Atomic 
Power  Station.  Units  2  and  3. 

AgenciH  and  Parsons  Consulted 

In  accprdance  with  its  stated  policy, 
on  Mayj  14. 1999.  the  staff  consulted 
with  thejPennsylvania  State  official.  Mr. 
David  N«y  of  the  Department  of 
Environmental  Protection,  regarding  the 
environmental  impact  of  the  propoMd 
action,  ilhe  State  official  had  no 
comme^. 

Finding!  K  ^o  Significant  Impact 

On  thie|  basis  of  the  environmental 

It.  the  Commission  concludes 
that  the  I  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  ^hvironment  Accordingly,  the 
Commi^on  has  determined  not  to 
prepare  j^n  environmental  impact 
stateme^it  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  F0bruary  12. 1999.  as 
suppleni4nted  by  letter  dated  July  8. 
1999.  wMch  are  available  for  public 
inspectiiii  at  the  Commission's  Public 
Document  Room.  The  Gehnan  Building. 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Govenunent  Publications 
Section.  State  Library  of  Pennsylvania, 
(Regioiu^  Depository)  Education 
Building,:  Walnut  Street  and 
Commo^yealth  Avenue,  Box  1601. 
HarrisbuDtt.  PA  17150. 

Dated  a  tKockville,  MD,  this  12th  day  of 
August  1!  *g. 

For  the  Nuclear  Regulatcvy  Gnmnlssion. 
Barthoknlfw  C  Buckley.  Sr.. 

Project  M^^ager,  Section  2,  Project 

Directoram  I.  Division  of  Licensing  Project 

Managenimt,  Office  of  Nuclear  Reactor 

Regulatiotii 

(FR  Doc.  4^21731  Filed  a-20-99;  8:45  am] 

BIUMQ  OOefe  T8i0-«1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Laboratory  Testing  of  Nuclear<3rade 
Activated  Charcoal  (ERRATA);  Issue 

AOBCY:  Nuclear  Regulatory 

Commission. 

ACTXM:  Notice  of  issuance. 


summary:  The  Nuclear  Reguktory 
Commission  (NRC)  has  issued  the  errata 
for  a  typographical  error  that  was  found 
in  Generic  Letter  (GL)  99-02.  GL  99-02 
addresses  the  laboratory  testing  of 
nuclear-grade  activated  charcoal  that  is 
used  in  Uie  safaty-related  air-cleaning 
imits  of  engineered  safety  feature 
ventilation  systems  of  nuclear  power 
plants  to  reduce  the  potential  onsite  and 
ofisite  consequences  of  a  radiological 
accident  by  adsorbing  iodine. 

The  typographical  error  makes  the 
sentence  in  which  it  appears  technically 
incorrect.  This  sentence  appears  in  two 
places,  namely,  in  Requested  Actions  2 
and  3.  on  page  7  of  the  generic  letter. 
The  affiacted  sentence  reads  "If  the 
system  has  a  face  velocity  greater  than 
10  percent  of  0.203  m/s  (40  ft/min).  then 
the  revised  TS  [technical  specification] 
should  spediy  the  face  velocity."  This 
sentence  should  read  "If  the  system  has 
a  £ace  velocity  greater  than  110  percent 
of  0.203  m/s  (40  ft/min),  then  the 
revised  TS  should  specify  the  face 
velocity." 

DATES:  The  errata  was  issued  on  August 

23, 1999. 

ADDRESSEES:  Not  applicable. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  John 

P.  Segala,  at  301-415-1858. 

SUPPLEMBfTARY  INF0RMATK3N:  The  errata 

is  available  in  the  NRC  Public 

Document  Room  under  accession 

number  9908060152. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Commission. 

Scott  F.  Newbeiry. 

Deputy  Director,  Division  of  Reactor  Program 
Management.  Office  of  Nuclear  Reactor 
Repilation. 

IFR  Doc.  99-21797  Filed  8-20-99;  8:45  am] 
BUJNQ  COOK  78M-ei-r 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a 
proposed  revision  of  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  infonnation 


as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-1080 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  a  proposed  Revision  3  of 
Regulatory  Guide  1.149  and  is  titled 
"Nuclear  Power  Plant  Simulation 
Facilities  for  Use  in  Operator  Training 
and  License  Examinations."  This 
proposed  revision  is  being  developed  to 
update  the  NRC's  guidance  on  the 
certification  of  a  simulation  facility 
consisting  solely  of  a  plant-referenced 
simulator. 

The  draft  guide  has  not  received 
complete  staff  approval  and  does  not 
represent  an  official  NRC  staff  position. 

Comments  may  be  accompanied  by 
relevant  infonnation  or  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Directives  Branch,  Office 
of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC.  Comments  will  6e 
most  helpful  if  received  by  October  20. 
1999. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov}.  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  infonnation 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher. 
(301)  415-5905;  e-mail  CAG@nix:.gov. 
For  information  about  the  draft  guide 
and  the  related  documents,  contact  Mr. 
F.  Collins,  (301)  415-3173;  e-mail 
JFCieiNRC.GOV. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington,  DC.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attentfon:  Reproduction  and 
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Distribution  Services  Section;  or  by  fox 
to  (301)  415-2289,  or  by  e-mail  to 
<DISTRmUnONeNRCGOV>. 
Telephone  requests  cannot  be 
acconunodate^.  Regulatory  guides  are 
not  copyrighted,  and  Conunission 
approval  is  not  required  to  reproduce 
them. 
(5  U.S.C  552(a)) 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  Augiut  1999. 

fat  the  Nuclear  Regulatoiy  Commission. 
ClMrlaeE.Ader, 

Dittclor,  Pmpaw  Management.  Policy 
Deveiopamnt  St  Analyais  Staff,  Office  of 
Nuclear  Regulatory  Reaearch. 
(FR  Doc  9»-2179S  Filed  8-20-99;  8:45  am] 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  ).  Koerber,  Secretary  of  the 
Board.  U.S.  Postal  Service,  475  L'Enfent 
Plaza,  S.W.,  Washington.  D.C.  20280- 
1000.  Telephone  (202)  268-4800. 
Thomas  J.  Koeriwr, 
Secretary. 

[FR  Doc.  99-21923  Filed  8-19-99;  1:50  p.m.) 
■UMQ  coos  771S-1S-M 


POSTAL  SERVICE 

PocM  Service  Board  Of  Qovemors; 
SiinahlneActMaadng 

TMEt  AND  DATES:  1:00  pjn.,  Monday. 

August  30, 1999;  8:30  a.m.,  Tuesday. 

August  31, 1999. 

PLACE:  Washington,  D.C,  at  U.S.  Postal 

Service  Headquarters,  475  L'Enbnt 

Plaza,  S.W..  in  the  Benjamin  Franklin 

Room. 

STATUS:  August  30  (Qosed);  August  31 

(Open). 

MATTERS  TO  BE  OONSnERED: 

Monday.  August  30-1:00  p.m.  (Qosed) 

1.  Postal  Rate  CtHnmission  Opinion 
and  Reoommeoded  Decision  in  Docket 
Na  MC99-4.  Bulk  Parcel  Return  Service 
(BPRS). 

2.  Filing  with  the  Postal  Rate 
Commission  fcv  an  Experimental 
Periodical  Ride-Along  Rate. 

3.  Rate  Case  Bri^i^ 

4.  Financial  Performance. 

5.  Annual  Performance  Plan — 
Government  Performance  and  Results 
Act 

6.  Personnel  Matters. 

Tuesday.  August  31—8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
August  2-3. 1999. 

2.  Remarks  of  the  Postmaster  General/ 
Chief  ExBCUtive  CMBcer. 

3.  Postal  Rate  Ccmunission  FY  2000 
Budget. 

4.  Capital  Investments. 

a.  Brooklyn.  New  YaA.  General  Post 
OtBoe  Lease. 

b.  Bronx.  New  York.  P&DC  Exterior 
Renovations. 

c  Los  Angeles.  Califcxnia.  Bulk  Mail 
Center  Expansion. 

5.  Tentative  Agenda  fm  the  October 
4-5. 1909.  meeting  in  Kansas  City. 
Minouri. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549 

Extension 
Rule  llAcl-1  SBC  File  No.  270-404  OMB 

Control  Na  3235-0461 
Rule  12d2-l  SEC  FUe  No.  270-98  OMB 

Control  No.  3235-0081 
Rule  12d2-2  SEC  File  No.  270-86  OMB 

Control  No.  3235-O080 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  llAcl-1,  Dissemination  of 
Quotations,  contains  two  related 
collections  of  information  necessary  to 
disseminate  mari^et  makers'  published 
quotations  to  buy  and  sell  securities  to 
me  public.  The  first  collection  of 
information  is  found  in  Rule  llAcl— 
1(c),  17  CFR  240.1lAcl-l(c).  This 
reporting  requirement  obligated  each 
"responsible  broker  or  dealer,"  as 
defined  under  the  rule,  to  conununicate 
to  its  exchange  or  association  its  best 
bids,  best  offers,  and  quotation  sizes  for 
any  subject  security,  as  defined  under 
the  rule.  The  second  collection  of 
information  is  found  in  Rule  llAcl- 
1(b).  17  CFR  240.1lAcl-l(b).  This 
reporting  requirem«it  obligates  each 
exchange  and  association  to  make 
available  to  quotation  vendors  for 
dissemination  to  the  public  the  best  bid. 
best  offer,  and  aggregate  quotation  size 
for  each  subject  security.*  Brokers, 


dealers,  other  maricet  participants,  and 
roembers  of  the  public  rely  on  published 
quotation  information  to  determine  the 
best  price  and  market  for  execution  of 
customer  orders. 

It  is  anticipated  that  721  respondents, 
consisting  of  180  exchange  specialists 
and  541  OTC  market  makers,  will  make 
246,788.000  total  annual  responses 
pursuant  to  Rule  llAcl-1.  resulting  in 
an  nnniml  aggregate  burden  of 
approximately  205,356  hours. 

Rule  llAcl-1  does  not  impose  a 
retention  period  for  any  recordkeeping 
requirements.  Compliance  with  the  rule 
is  mandatory  and  the  information 
collected  is  made  available  to  the 
public.  Please  note  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number. 

Rule  12d2-l  provides  the  procedures 
by  which  a  national  securities  exchange 
may  suspend  from  trading  a  security 
that  is  listed  and  registered  on  the 
exchange.  Under  Rule  12d2-l,  an 
exchange  is  permitted  to  suspend  from 
trading  a  listed  security  in  accordance 
with  its  rules,  and  must  promptly  notify 
the  Commission  of  any  such 
suspension,  along  Mdth  the  effective 
date  and  the  reasons  for  the  suspension. 

Any  such  suspension  may  be 
continued  until  such  time  as  the 
Commission  may  determine  that  the 
suspension  is  designed  to  evade  the 
provisicms  of  Section  12(d)  of  the  Act 
and  Rule  12d2-l  thereunder.'  Ehuing 
the  continuanoe  of  such  suspension 
under  Rule  12d2-l,  the  exchange  is 
required  to  notify  the  Conunission 
promptly  of  any  change  in  the  reasons 
for  the  suspension.  Upon  the  restoration 
to  trading  of  any  security  suspended 
under  Rule  12d2-l.  the  exchange  must 
notify  the  Ccunmission  promptly  of  the 
effective  date  of  such  restoration. 

Notices  of  suspension  of  trading  serve 
a  number  of  purposes.  First,  they  inform 
the  Commission  that  an  exchange  has 
suspended  from  trading  a  listed  security 
or  reintroduced  into  trading  a 
previously  suspended  security.  They 
also  provide  the  Commission  with 
inf(Hinati(m  necessary  fcv  it  to  verify 
that  the  suspension  has  been  efiiected  in 
accordance  with  the  rules  of  the 
exchange,  and  to  determine  whether  the 


>  A  third  rsquiiament  under  Rula  llAcl-1,  m  , 
ammdwl  at  17  CFR  2S0.11Acl-l(cM5),  givM 
•lactronic  communicatioiu  networloi  ("ECNt")  tha 
option  of  reporting  to  an  axrhanga  or  ataociation  for 
public  diaMmination,  on  bdialf  of  their  OTC  market 
malur  or  exchanga  apedaliat  customert,  tlie  beat 
priced  ordeia  and  the  full  aize  for  such  order* 
antated  by  maricet  makac*.  to  tatiaiy  auch  market 


maken'  reporting  obligation  under  Rule  llAcl- 
1(c).  Because  this  lepocting  rsquiramant  is  an 
alternative  method  of  meeting  the  mariwt  makers' 
reporting  obUgatian.  and  because  it  is  directed  to 
nine  or  {swrer  persons  (BCNs),  this  collection  of 
information  is  not  sub^  to  OMB  review  under  the 
Paperwork  Reduction  Act 

*Rule  12d2-2  prasoibea  tha  circumstances  under 
which  a  security  may  be  delisted,  and  sets  forth  tiM 
procedures  for  taiung  such  action. 


remove  siseci 
registration  oi 
serve  as  notifi 
Form  25'  prov 
the  name,  of  tt 
issuer,  t^^  effi 

1^ 

>Infact,»^ee 
suspensioit  report 


r  Rule  llAcl- 
«mant  U  an 
market  makan' 
it  is  dinctad  to 
I  collection  of 
t  review  under  the 

xninutancM  under 
and  mU  forth  the 
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exchai  |  ;e  has  evaded  the  requirements 
of  Section  12(d)  of  the  Act  and  Rule 
12d2-i  thereunder  by  improperly 
employing  a  trading  suspension. 
Without  Rule  12d2-l,  the  Commission 
would  [be  unable  to  fulfill  these 
statuto^  responsibilities. 

Thena  are  eight  national  seciuities 
exchanges  which  are  subject  to  Rule 
12d2-li  The  burden  of  complying  with 
the  rule  is  not  evenly  distributed  among 
the  exolianges,  however,  since  there  are 
many  ipore  seciuities  listed  on  the  New 
York  St^  Exchange  and  American 
Stock  Bxchange  than  on  the  other  six 
exchanges.^  However,  for  piuposes  of 
estimating  the  overall  burden,  the  staff 
has  assumed  that  the  number  of 
responses  would  be  evenly  distributed 
among  t^e  exchanges.  The  Couunission 
estimatos  a  total  annual  burden  of  48 
hours  tf]|  comply  with  Rule  1 2d 2-1.  This 
estimatjej  is  based  on  eight  respondents 
with  l2  responses  per  year  for  a  total  of 
96  responses  requiring  on  average  one- 
half  hour  per  response. 

Based!  on  information  acquired  in  an 
informal  survey  of  the  exchanges  and 
the  staflfs  experience  in  administering 
related  rules,  the  Commission  staff 
estimates  that  the  respondents'  cost  of 
compliihce  with  Rule  12d2-l  may 
range  fiiQm  less  than  $25  to  as  much  as 
$100  p$t  response.  The  staff  has 
computJEid  the  average  related  cost  per 
responsi^  to  be  approximately  $29, 
representing  one-half  reporting  hour. 
The  estimated  total  annual  related  cost 
of  responding  to  the  requirements  of 
Rule  12d2-l  is  approximately  $2,748, 
i.e.,  eiglk|  exchanges  filing  12  responses 
at  $29  eUch. 

Comi)$ance  with  Rule  12d2-l  is 
mandatory.  There  are  no  recordkeeping 
requirements  associated  with  Rule 
12d2-l.  Information  received  in 
respons^to  Rule  12d2-l  shall  not  be 
kept  coi^ndential;  the  information 
collected  is  public  information. 

Rule  12d2-2,  Removal  from  Listing 
and  Reglttration,  (17  CFR  240.12d2-2, 
and  Foiti  25. 17  CFR  249.25,  were 
adopted'  in  1935  and  1952,  respectively, 
pursuant  to  Section  12  and  23  of  the 
Act.  Rule  12d2-2  sets  forth  the 
conditidns  and  procediues  under  which 
a  seciuin  may  be  delisted.  Rule  12d2- 
2  also  raquires,  under  certain 
dmunsi^ces,  that  an  exchange  file 
with  the!  Commission  a  Form  25  to 
remove  ft  .security  from  listing  and 
registration  on  the  exchange  and  to 
serve  as  notification  of  such  delisting. 
Form  25[  provides  the  Commission  with 
the  namejof  the  affected  security  and 
issuer,  t^0  effective  date  of  the  delisting. 


^  In  fact.  BOme  exchanges  do  not  Hie  any  trading 
suspension  teports  in  a  given  year. 


and  the  date  and  type  of  event 
predicating  the  delisting. 

Delisting  notices  and  applications  for 
delisting  serve  a  number  of  purposes. 
First,  the  reports  and  notices  required 
imder  paragraphs  (a)  and  (b)  of  Rule 
12d2-2  (which  do  not  require 
Commission  action)  inform  the 
Commission  that  a  seciuity "previously 
traded  on  an  exchange  is  no  longer 
traded  there.  In  addition,  the 
applications  for  delisting  required  under 
paragraphs  (c)  and  (d)  of  the  Rule 
(which  require  Commission  approval) 
provide  the  Commission  with  the 
information  necessary  for  it  to 
determine  that  a  delisting  has  been 
promulgated  in  accordance  with  the 
rules  of  the  exchange,  and  to  determine 
whether  the  delisting  is  subject  to  any 
terms  or  conditions  necessary  for  the 
protection  of  investors.  Fiuther,  notice 
of  a  delisting  application  submitted  by 
an  issuer  piustiant  to  subparagraph  (d) 
of  Rule  12d2-2  is  made  available  to 
members  of  the  public  who  may  wish  to 
comment  or  submit  information  to  the 
Commission  regarding  such  application. 
Without  Rule  12d2-2  and  Form  25,  as 
applicable,  the  Commission  would  be 
imable  to  fulfill  these  statutory 
responsibilities. 

There  are  eight  national  seciuities 
exchanges  which  are  subject  to  Rule 
12d2-2  and  Form  25.  Additionally,  any 
issuer  whose  security  is  listed  on  a 
national  securities  exchange  which 
seeks  to  remove  such  security  from 
listing  and  registration  on  that  exchange 
would  be  subject  to  the  requirements  of 
subparagraph  (d)  of  Rule  12d2-2.  Since 
the  reporting  hour  burdens  incurred  in 
responding  to  the  various  requirements 
of  Rule  12d2-2  and  Form  25  are  not 
uniform  (it  generally  takes  an  exchange 
less  time  to  complete  Form  25,  when 
required  by  subparagraph  (a)  of  Rule 
12d2-2,  than  it  does  to  prepare  an 
application  under  subparagraph  (c) 
thereof,  for  example),  the  Commission 
staff  has,  for  purposes  of  its  estimation 
of  overall  burden,  averaged  the  various 
reporting  burdens  and  then  weighted 
reporting  hours  by  respondent  group, 
ascribing  proportionately  smaller 
burdens  (and  related  costs)  to  the 
exchanges,  which  prepare  and  file  both 
Forms  25  and  applications  under  Rule 
12d2-2  in  the  routine  course  of 
business,  while  ascribing  greater 
individual  burdens  (and  related  costs)  to 
affected  issuers,  who  are  subject  only  to 
the  application  requirements  of 
subparagraph  (d)  of  Rule  12d2-2  (and 
not  Form  25),  though  issuers  becoming 
so  subject  would  likely  only  be 


obligated  to  respond  once.*  Finally, 
although  the  burdens  of  complying  with 
Rule  12d2-2  and  Form  25  are  not  evenly 
distributed  among  the  exchanges,  since 
there  are  many  more  securities  listed  on 
the  JMew  York  Stock  Exchange  and  the 
American  Stock  Exchange  than  on  the 
other  national  securities  exchanges,  the 
staff  has  assiuned,  solely  for  the  purpose 
of  making  these  estimates,  that  the 
number  of  responses  would  be  evenly 
distributed  among  the  exchanges. 

Based  on  information  acquired  in  an 
informal  survey  of  the  exchanges  and 
issuers  obligated  to  respond,  and  based 
further  on  the  staffs  experience  in 
administering  related  rules,  the 
Commission  staff  estimates  that  in 
complying  with  Rule  12d2-2  and  Form 
25  all  exchanges  would  incur  an 
aggregate  reporting  hour  burden  of  350 
hours.  The  Commission  estimates  the 
costs  associated  with  these  burden 
hours  to  be  $20,300  in  the  aggregate.  For 
issuers  obUgated  to  respond  to  Rule 
12d2-2,  the  staff  estimates  it  receives 
approximately  50  responses  annually 
from  issuers  wishing  to  remove  their 
securities  from  listing  and  registration 
on  exchanges.  Assuming  an  average  of 
two  reporting  hours  per  response,  the 
Commission  estimates  an  aggregate 
annual  reporting  hour  burden  for  these 
issuers  of  100  burden  hours,  and  a 
related  aggregate  cost  of  approximately 
$8,300. 

Compliance  with  Rule  12d2-2  and  the 
filing  of  Form  25  are  mandatory.  There 
are  no  recordkeeping  requirements 
associated  with  Rule  12d2-2  or  with 
Form  25.  Information  received  in 
response  to  Rule  12d2-2  and  Form  25 
shall  not  be  kept  confidential;  the 
information  collected  is  public 
information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  D.C.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 


'*  An  issuer  is  only  obliged  to  file  an  application 
under  Rule  l2d2-2  when  it  is  voluntarily  seeking 
to  withdraw  its  securities  from  listing  and 
registration  on  an  exchange.  The  most  common 
situatfon  in  which  this  occurs  is  when  an  issuer  has 
listed  its  securities  on  multiple  exchanges  and  then, 
in  an  effort  to  reduce  costs  and/or  market 
fragmentation  attributable  to  such  multiple  listing, 
elects  to  confine  listing  of  securities  to  the  exchange 
it  deems  to  be  the  primary  marketplace. 
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Director,  Office  of  Information 
Technology,  Securities  and  Exdiange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  0MB  within  30 
days  of  this  notice. 

Dated:  August  13, 1999. 
Maisarat  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-21756  Filed  8-20-99;  8:45  am] 
MUMQ  CODE  W10-01-M 


SECURITIES  AND  EXCHANGE 
COMMSSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  wreek  of  August  23. 1999. 

A  closed  meeting  will  be  held  on 
Wednesday.  August  25. 1999  at  IIKK) 


SMALL  BUSINESS  ADMINISTRATION 
(Declaration  of  Dtaaster  «3204] 

State  Of  Georgia 

Chatham  County  and  the  contiguous 
counties  of  Bryan  and  Effingham  in  the 
State  of  Georgia,  and  Jasper  County  in 
the  State  of  South  Carolina  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms,  heavy  rain, 
and  flooding  that  occiured  on  Jime  29, 
1999.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  Oct.  14. 1999  and  for 
economic  injury  until  the  close  of 
business  on  May  IS,  2000  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300,  Atlanta. 
GA  30308. 

The  interest  rates  are: 


Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  will  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8).  (9)(i)  and 
(10).  permit  consideraticm  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Carey,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
August  25. 1999.  at  11:00  a.m..  will  be: 

Institution  of  injunctive  actions. 
Settlement  of  injunctive  actions. 
Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 
Formal  order  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Seoetary  at  (202)  942-7070. 

Dated:  August  18, 1999. 
Maiyrtl  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc  99-21905  Filed  8-19-99;  1:08  pm] 


Percent 

Fw  Ptiysical  Damage: 
Homeowners  with  credit  avait- 
abte  elsewtwre  ,, 

6.875 

Homeowners     without     credtt 

3.437 

Businesses  with  credK  available 
^jgnM^twn      

8.000 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 

4.000 

Others  finduing  noiviproW  or- 
ganizations) with  credit  avaH- 
abte  elsewhere 

7.000 

For  Economic  Injury: 
Businesses  and  smaN  agricul- 
tural   cooperatives     without 
credtt  avaiable  elsewhere 

4.000 

Coimties  in  the  State  of  Iowa  as  a 
disaster  area  due  to  damages  caused  by    ' 
severe  storms  and  flooding  beginning  on 
July  2, 1999  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Fremont  and  Page  Counties  in 
Iowa,  and  Burt  and  Cass  Coimties  in 
Nebraska. 

Any  counties  contiguous  to  the  above- 
named  counties  and  not  listed  herein 
have  been  previously  declared. 

This  declaration  is  further  amended  to 
establish  the  incident  period  for  this 
disaster  as  begiiming  on  July  2, 1999 
and  continuing  through  August  10, 
1999. 

All  other  information  remains  the 
same.  i.e..  the  deadline  for  filing 
appUcations  for  physical  damage  is 
September  19. 1999.  and  for  economic 
injury  the  deadline  is  April  24.  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  August  16, 1999. 
Bernard  KaUk, 

Associate  Administrator  for  Disaster 
AssistaiKe. 
(FR  Doc  99-21816  Filed  8-20-99;  8:45  am) 


The  numben  assigned  to  this  disaster 
for  physical  damage  are  320406  for 
Georgia  and  320506  for  South  Carolina. 
For  economic  injiuy  the  numbers  are 
9136300  for  Georgia  and  9D6400  for 
South  Carolina. 

(Catalog  of  Federal  Dranestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  August  8, 1999. 
Fred  P.  H<w  nheig. 
Acting  Administrator. 
(FR  Doc.  99-21814  Filed  8-20-99;  8:45  am] 
BILUNQ  CODE  «H-tl-U 


SMAU  BUSINESS  ADMINISTRATION 
[DedaraUon  oT  DlMrtar  »8199| 

State  Of  kMM;  (Amendment «  3) 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  August  10  and  13, 1999.  the 
above-niunbered  Declaration  is  hereby 
amended  to  include  Hairiscm  and  Mills 


MLUNO  OOOE  iO»-ei-U 


SMALL  BUSINESS  ADMINISTRATION 
[Daciaralion  Of  Olaaaler  *  3199) 

State  Of  kMwa;  (Amendment «  2) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  August  9. 1999.  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Linn, 
Pottawattamie,  and  Story  Coimties  in 
the  State  of  Iowa  as  a  disaster  area  due 
to  damages  caused  by  severe  storms  and 
flooding  beginning  on  July  2. 1999  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Boone.  Cass.  Hamilton, 
Harrison.  Iowa.  Jasper.  Johnson. 
Marshall.  Mills.  Montgomery.  Polk,  and 
Shelby  Counties  in  Iowa,  and  Douglas, 
Sarpy,  and  Washington  Counties  in 
Nebraska. 

Any  counties  contiguous  to  the  above- 
named  counties  and  not  listed  herein 
have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
September  19. 1999.  and  for  economic 
injury  the  deadline  is  April  24, 2000. 


for  econcnnic 
inesses 


(Catalof  bf  Federal  Domestic  Assistance 
Progra^  Nos.  59002  and  59008.) 

Oatedt  August  12, 1999. 
Bmunj^nlik. 

Associate  Administrator  for  Disaster 
AssistaAte. 

(PR  DocI  p9-21819  Piled  8-20-^9;  8:45  am] 

BHJJNQ  odoE  ans-oi-u 


It 


SMAUi  BUSINESS  ADMINISTRATION 
[Dedar^l^  of  DiMstar  «3203] 

State  of  MlnrMsota;  (Amendment  #3) 

i ' 

In  ac^brdance  with  a  notice  from  the 
Federal  ^ergency  Management  Agency 
dated  Ai^gust  12, 1999,  the  above- 
nimibeind  Declaration  is  hereby 
amended  to  include  Cass  Coimty, 
Minnesota  as  a  disaster  area  due  to 
damageB  caused  by  severe  storms, 
winds,  abd  flooding  beginning  on  July 
4, 1999  jdnd  continuing  throu^  August 
2,  I999J 

In  adoition,  applications  for  economic 
injury  l^ns  from  small  businesses 
located  jito  the  contiguous  counties  of 
Crow  Wjiig,  Hubbard.  Morrison,  Todd, 
and  Wa^na  in  the  State  of  Minnesota 
may  be  Bled  until  the  specified  date  at 
the  previously  designated  location. 

All  other  iiiformation  remains  the 
same,  i.e^,  the  deadline  for  filing 
applications  for  physical  damage  is 
September  25. 1999  and  for  economic 
injxuy  the  deadline  is  April  28.  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  hfos.  59002  and  59008.) 

Dated:  August  16, 1999. 
BonardiiiiUk. 

Associat$  ilidministratorfor  Disaster 
Assistance. 

(FR  Doc  ^21815  Filed  8-20-99;  8:45  am] 


SMALL  Business  administration 

[Dedaralien  or  Dlaastor  »3203] 

State  of  Minneeote;  (Amendment  #2) 

In  acc<>ttlance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  Ai^Cust  5. 1999,  the  above- 
numbercn  Declaration  is  hereby 
amendeq  to  include  Lake  County, 
Minnesot^  as  a  disaster  area  due  to 
damagesicaused  by  severe  storms, 
winds,  a^  flooding  beginning  on  July 
4. 1999  air^d  continuing  throu^  August 
2.1999. 

All  coi^  ities  contiguous  to  the  above- 
named  c6  inty  have  been  previously 
declaiedj 

All  otb  i  r  information  remains  the 
same,  i.e  J  the  deadline  for  filing 
applicati  ns  for  physical  damage  is 


September  25, 1999  and  for  economic 
injury  the  deadline  is  April  28,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  August  11, 1999. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-21818  Filed  8-20-99;  8:45  am] 

MLUNQ  OOOE  aa2S-oi-u 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Diaaalar 
l9D6q 

Stete  of  New  Hampehire  (And 
Contiguoue  Countiee  In 
Massachusette  and  Maine) 

Rockingham  County  and  the 
contiguous  cotmties  of  Hillsborough, 
Merrimack,  and  Strafibrd  in  New 
Hampshire.  Essex  County. 
Massachusetts,  and  York  County.  Maine 
constitute  an  economic  injury  disaster 
loan  area  as  a  result  of  a  fire  that 
occurred  on  June  16. 1999  in  the  Qty  of 
Hampton.  New  Hampshire.  Eligible 
small  businesses  and  small  agricultural 
cooperatives  without  oedit  available 
elsewhere  may  file  applications  for 
economic  injxuy  assistance  as  a  result  of 
this  disaster  until  the  close  of  business 
on  May  15.  2000  at  the  address  listed 
below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration.  Disaster  Area  1  Office. 
360  Rainbow  Blvd.  South  3rd  Floor, 
Niagara  Falls.  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent.  The  economic 
injury  number  for  Massachusetts  is 
9D69  and  for  Maine  the  number  is  9D70. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  August  13, 1999. 

FrcdP.Hocbbns. 

Acting  Administrator. 

[FR  Doc.  99-21817  Filed  8-20-99;  8:45  am] 

BILUNQ  OOOE  «nS-«1-4l 


DEPARTMENT  OF  STATE 
[Public  NotloaNa  3111] 

Office  of  Detanae  Trade  Controla; 
Notlficationa  to  ttw  Congreea  of 
Propoaed  Commercial  Report  Liceneee 

AOBICY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 


Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  section  36(c)  and  in 
compliance  with  section  36(e)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shown  on  each  of 
the  twenty  letters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  J.  Lowell.  Director,  Office  of 
Defense  Trade  Controls.  Bureau  of 
Pohtical-Military  Affairs,  Department  of 
State  [(703)  875-6644). 

SUPPLEMENTARY  INFORMATION: 

Section  38(e)  of  the  Arms  Export 
Control  Act  mandates  that  notifications 
to  the  Congress  pursuant  to  section  36(c) 
must  be  published  in  the  Federal 
Register  when  they  are  transmitted  to 
Congress  or  as  soon  thereafter  as 
practicable. 

Dated:  August  10. 1999. 
William  J.  LoweU, 

Director,  Office  of  Defense  Trade  Controls. 
United  States  Departmoit  of  State 

Washington.  D.C.  20520 
August  5, 1999. 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker  Pursuant  to  Section 
36(c)*(d)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a 
proposed  license  for  defense  articles  and 
defense  services  in  the  amount  of 
$50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  aogndment  of  a 
manufacturing  license  agiHment  with 
Turkey  for  the  production  of  the  Day  and 
Night  Thermal  Sight  Systems. 

The  United  States  Government  is  prepared 
to  license  the  exp>ort  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larldn, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC 125-98 

United  States  Department  of  SUte 

Washington.  D.C.  20520 
August  4, 1999. 

The  Honorable ).  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 
Deer  Mr.  Speaker  Pursuant  to  Section 
36(c)ft(d)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a 
proposed  Manufacturing  Licensing 
Agreement  for  the  export  of  defense  services 
under  a  contract  in  the  amount  of 
$50,000,000  or  more. 
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The  transaction  described  in  the  attached 
certification  involves  the  production,  sale 
and  maintenance  of  F-4E  aircraft  for  use  by 
the  Japanese  Air  Self  Defense  Force. 

The  United  States  Government  is  prepared 
to  license  die  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  infiormation  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
siibmittad  to  the  Department  of  State  by  the 
appliont,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  4-99 

UnilMl  States  DepartflMBl  of  State 

Washington,  B.C.  20520 

August  5, 1999. 

The  Honorable ).  Dennis  Hastert, 

Speaker  of  the  House  of  Bepresentatives. 

Dear  Mr.  Speaker  Pursuant  to  Secticm 
36(c)&((i)  of  tne  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  Australia,  Canada,  Denmark.  Germany, 
Greece,  The  Netherlands,  Norway,  Spain,  and 
Turkey  for  the  export  of  defense  articles  and 
defense  services  sold  commercially  imder  a 
contract  in  the  amount  of  $50,000,000  or 
more. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  defense  articles  to  support  the 
international  cooperative  development  and 
production  of  the  Evolved  SaaSparrow 
Missile  (ESSM). 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary.  Legishtive  Affairs. 
Enclosure:  Transmittal  No.  DTC  17-99 

United  SUtes  Departmoa  of  SUte 

WdsAii^on,  D.C.  20520 
August  5. 1999. 

The  Honorable ).  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)&(d)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
'   with  Greece  for  the  export  of  defense  articles 
and  defense  services  sold  commercially 
under  a  contract  in  the  amount  of 
S50.000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 


data  and  assistance  for  the  manufacture  of 
parts  for  the  Hellenic  HAWK  Missile  System 
Phase  in  and  Launcher  Mobility  Upgrade 
program. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned.  -* 

Sincerely, 
Barbara  Larkin. 

Assistant  Secretary  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  18-99 

United  State*  Department  of  Stat* 

Washington,  DC  20520 

August  5, 1999. 

The  Honorable ).  Dennis  Hastert, 

Speaim  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amoimt 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  transfer  of  technical 
assistance  for  delivery  of  350  BLU-109/B/B 
Bombs,  including  FMU-143  Fuzes  to  the 
Greek  Armed  Fences. 

The  United  States  Govenunent  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Barbara  Larkin, 

Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  27-99 

United  Stales  Department  of  State 

Washington,  DC  20520 

August  5, 1999. 

The  Honorable ).  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36 
(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
for  the  export  of  defense  services  under  a 
contract  in  the  amount  of  $50,000,000  or 
more. 

The  transaction  described  in  the  attached 
certification  involves  supporting  WAH-64 
Aircraft  Aircrew  and  Maintenance  Training, 
Services  and  Equipment  in  the  United 
Kingdom. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 


taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Barbara  Larkin, 

Assistant  Secretary,  Legidative  Affairs. 

Enclosure:  Transmittal  No.  DTC  43-99 

United  SUtea  Dapaitmont  of  SUte 

Washinglton,  DC  20520 

August  4, 1999. 

The  Honorable ).  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 

Dear  Mr,  Speaker.  Pursuant  to  Section  36 
(c)&(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufecturing  License  Agreement 
for  the  export  of  defense  services  under  a 
contract  in  die  amount  of  $50,000,000  or 
more. 

The  transaction  described  in  the  attached 
certification  involves  the  manufacture  of  T- 
45  aircraft,  its  derivatives,  and  associated 
training  systems,  in  the  United  Kingdom. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  45-99 
United  States  Department  of  State 

Washington,  DC  20520 

August  4, 1999. 

The  Honorable  J.  Dermis  Hastert, 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data,  engineering  information,  defense 
services  and  defense  articles  to  the  United 
Kingdom  and  Germany,  for  the  manufacture 
of  various  hydraulic  products  and  controls 
for  military  aircraft,  marine  and  defense 
system  applications. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
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unclakcified,  contains  business  infonnation 
submitted  to  the  Department  of  State  by  the 
applietnt,  publication  of  which  could  cause 
comp^itive  harm  to  the  United  States  finn 
conceited. 

I  Sincerely, 
Barba^  Larkin, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  50-99 

Uiuts4l<StatM  Department  of  State 

Washington,  DC  20520 
Augu$t|5. 1999. 

The  Hdnorable  Benjamin  A.  Gilman. 
Chain^n,  Committee  on  International 
Relations,  House  of  Representatives. 

Dear  Mr.  Chairman:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Ck>ntrol  Act,  I  am 
transmitting  herewith  certification  of  a 
propot#d  Manufacturing  and  Technical 
Assist^ce  Agreement  for  the  export  of 
defisnM  services  under  a  contract  in  the 
amou4<  of  $50,000,000  or  more. 

Theitkansaction  described  in  the  attached 
certification  involves  the  support  and  co- 
production  of  the  Harpoon  Weapon  System 
in  the  Netherlands. 

The  IJnited  States  Government  is  prepared 
to  liceti^  the  export  of  these  items  having 
taken  into  account  political,  military, 
econoi^c,  human  rights,  and  arms  control 
considlBrations. 

Mor«  detailed  information  is  contained  in 
the  fonnal  certification  which,  though 
unclassified,  contains  business  infonnation 
submimd  to  the  Department  of  State  by  the 
applicut,  publication  of  which  could  cause 
compentive  harm  to  the  United  States  firm 
conoBTi, 

acerely, 
Barbar^  jLarkin, 

AssisU^t  Secretaiy.  Legislative  Affairs. 
Enclosti^:  Transmittal  No.  DTC  52-99 
Uiiitedl$tate«  Department  of  State 

Washih^n.  DC  20520 
AugU8t||,  1999. 

The  Hovtorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  here%vith  certification  of  a 
proposed  license  for  the  export  of  defisnse 
articles  or  defense  services  sold 
commettially  tmder  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  upgrade  of  fifty 
RGM-84D  Harpoon  Missiles  for  the  Royal 
Danish  t^avy. 

The  lifted  States  Government  is  prepared 
to  licen^  the  export  of  these  items  having 
taken  iiitt)  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  fbndal  certification  which,  though 
unclasslQed,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicaii^  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concern  lU. 


Sincerely. 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  72-99 
United  States  Department  of  Stale 

Washington,  D.C.  20520 
August  4, 1999. 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  notification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  in  the  amount  of 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
notification  involves  the  export  of  two 
EchoStar  commercial  communications 
satellites  to  French  Guiana  for  iauuch  into 
outer  space. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  SUtes  firm 
concerned. 

Sincerely. 
Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  73-99 

UniAd  Statee  Department  of  State 

Washington,  D.C.  20520 
August  4. 1999. 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Anns  Export  Control  Act.  1  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amoimt 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  two 
remote  sensing  satellite  and  technical  data  to 
Russia  for  subsequent  integration  with  a 
Russian  space  launch  vehicles  and  laimch 
from  Plesetsk,  Russia. 

The  United  States  Government  is  p^pared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  79-99 


United  States  Department  of  State 

Washington,  D.C.  20520 

August  4. 1999. 

The  Honorable  J.  Dennis  Hastert, 

Speaixr  of  the  House  of  Representatives. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  manufecture  of 
Multiple  Launch  Rocket  System  (MLRS) 
launchers,  spare  parts,  and  practice  rockets 
for  use  by  the  Japanese  Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  84-99 

United  States  Department  of  State 

Washington,  D.C.  20520 
August  4. 1999. 

The  Honorable  J.  Dennis  Hastert, 
Speaka-  of  the  House  of  Representatives. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  manufacture  in 
France  of  satellite  transponders  and  antennas 
for  return  to  the  United  States  for  use  in 
commercial  communication  satellites. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  himian  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  86-99 

United  States  Department  of  State 

Washington,  D.C.  20520 

August  4. 1999. 

The  Honorable  J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
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Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
k  (d)  of  the  Aims  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  the  Republic  of  Kcurea. 

The  transaction  described  in  the  attached 
certification  involves  the  manufecture  of  the 
ALR-8S(V)  I  Radar  Warning  Receiver  System 
for  use  on  Republic  of  Korea  Air  Force  F-4 
and  F-5  aircraft. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

Mote  detailed  infcvmation  is  contained  in 
the  fcnmal  certification  which,  though 
unclassified,  contains  business  infinmation 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
conoBtned. 

Sincerely, 
Barbara  Larkin, 

Assistata  Secretaiy,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  89-99 


United  States 


ofStete 


Washington.  D.C.  20520 

August  4, 1999. 

The  Honorable  ).  Dennis  Hasteit, 

Speakar  of  the  House  of  Be^esentatives. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  roan. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of 
production  support,  test,  qualification  and 
final  integration  of  300  GEC-Marconi  Guided 
Munitions  (GMGM)  with  the  United 
Kingdmn  Usi  use  by  the  UAE  Air  Force. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  himian  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legjslative  Affairs 
Enclosure:  Transmittal  No.  DTC  90-99 

United  States  Department  of  SUte 

Washington,  D.C.  20520 
August  4, 1999. 

The  Honorable ).  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 
Dear  Mr.  Speaker  Pursuant  to  Section 
36(c)&(d)  of  the  Arms  Export  Control  Act.  I 
am  transmitting  herewith  certification  of  a 
proposed  license  for  defense  articles  and 
defense  services  in  the  amount  of 
SSO.OOO.OOO  or  more. 


The  transaction  described  in  the  attached 
certification  involves  the  amendment  of  a 
Manufacturing  License  Agreement  with 
Japan  for  the  manufecture  of  the  7M  Sparrow 
Missile  (air-to-air)  system  pursuant  to  the 
"Memwandum  of  Understanding"  between 
the  United  States  and  the  Govenmient  of 
Japan  for  end  use  by  the  Japan  Defense 
Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  iniiinmation  is  contained  in 
the  fbimal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  91-99 

United  States  Department  of  State 

Washington,  D.C.  20520 

August  5, 1999. 

The  Honorable  J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
propoeed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  assistance  for  the  manufecture  in 
Japan  of  APG-66)  Fire  Control  Radar  for  the 
Japanese  Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  legislative  Affairs. 
Enclostve:  Transmittal  No.  DTC  94-99 

United  States  Department  of  State 

IVas/ijngton,  D.C.  20520 

August  5, 1999. 

The  Honorable  J.  Dennfs  Hastert, 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker  Pursuant  to  section 
36(c)&(d)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a 
proposed  Technical  Assistance  Agreement 
with  Japan. 

The  transaction  described  in  the  attached 
certification  involves  the  manufecture, 
assembly,  operation,  sale,  maintenance, 
repair  and  modification  of  the  CH-47  Model 


414-100  Helicopter  Series,  for  use  by  the 
Japanese  Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Ijegislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  96-99 

United  States  Department  of  State 

Washington.  DC  20520 
August  5. 1999. 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representative. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  follow-on  technical, 
assistance  agreements  with  Russia  beyond 
those  addressed  in  DTC  39-98,  dated  March 
19. 1998,  providing  for  the  marketing  and 
sale  of  satellite  launch  services  utili^ng 
Proton  rocket  boosten  and  the  performance 
of  associated  integration  and  lauch  services 
fiom  Kazakhstan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  infinmation  is  contained  in 
the  ftxcmal  certification  which,  though 
imclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  • 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  98-99 
(FR  Doc  99-21840  Filed  8-20-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreenients 
filed  during  the  weetc  ending  August 
13.1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
tinder  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 


(FR  Doc  0^211 


DEPARTMEN 
Office  o^khe  I 


1  the  amount 


M  Number:  OST-99-6083. 
pled:  August  9, 1999. 

:  Members  of  the  International 
^sport  Association. 
Subiecii 
PTC  JSdE-AFR  0035  dated  10  August 

Mail  Vote  023— TC2  from  Middle  East 
to  Ubya  Resolution  OlOw 

iea  effective  date:  12  August 


Number:  OST-99-6084. 
JUed:  August  9, 1999. 
Parti^:  Members  of  the  International 
Air  Trahsport  Association. 
Subiectl 
PTC2  EUR-AFR  0086  dated  10  August 
Mail  Vote  022— TC2  from  Europe  to 
Libya 

ttionOlOv 

effective  date:  15  August 


r  Number:  OST-99-6087. 
ped:  August  10, 1999. 
t:  Members  of  the  International 
sport  Association. 


Reso! 

Inten 
1 

Docki 

Date 

Partii 
Air 
Subjectl, 

PTC2  ME  0068  dated  7  July  1999 

PTC2iME  0072  dated  3  August  1999 

Mail  Vote  021— Within  Middle  East 
(ilutions  rl-rl5 

Minutes— PTC2  ME  0069  dated  9  July 

Tablel5i-4TX:2  ME  Fares  0027  dated  3 

August  1999 
Intended  effective  date:  1  January 

DockMNumber:  OST-99-6090. 
Z)ate  lt/«£'.' August  11. 1999. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
Mail  Vbte  027— TC12  Canada-Europe 

Spedal  Passenger 
Amenjqing  Resolution  010a  circulated 
by  itilessage  TE664  dated  11  August 
19S^ 
Intended  effective  date:  20  August 
199^^ 
Dorothy  W.WalkBT. 
Fedaal  Hester  Liaison. 
(FR  Doc  fi^21836  Filed  8-20-99: 8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Offic*  0^  th*  Secretary 

Notic*  of  Applications  for  Certificaiss 
of  PubllejConvenienca  and  Necessity 
and  Forifan  Air  Carrier  Permits  Hied 
Under  S^ibpart  0  During  the  Week 
Ending  Aiigust  13, 1999 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  |and  Foreign  Air  Carrier 
Permits  Were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedurajl  Regulations  (See  14  CFR 
302.1701  *t.  seq.).  The  du?  date  for 


Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number  OST-99-6085. 
Date  Filed:  August  9, 1999. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  6, 1999. 

Description:  Application  of  American 
Airlines.  Inc.  pursuant  to  49  U.S.C. 
Section  41108  and  Subpart  Q,  applies 
for  a  certificate  of  public  convenience 
and  necessity  to  engage  in  foreign  air 
transportation  of  persons,  property  and 
mail  between  a  point  or  points  in  the 
United  States,  directly  and  via 
intermediate  points,  and  a  point  or 
points  in  Italy,  and  beyond. 
Docket  Number:  OST-99-61 08. 
Date  Filed:  August  13, 1999. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  10. 1999. 

Description:  Application  of  Delta  Air 
Lines,  Inc.  pursuant  to  49  U.S.C. 
Sections  41102  and  41108,  and  Subpart 
Q,  appUes  for  a  new  or  amended 
Certificate  of  Public  Convenience  and 
Necessity  authorizing  Delta  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Atlanta.  Georgia  and  Buenos  Aires, 
Argentina,  and  for  allocation  of  seven 
(7)  U.S.-Argentina  fi«quencies. 
Dorothy  W.  Walker. 
Federal  Register  Liaison. 
(FR  Doc.  99-21837  Filed  8-20-99;  8:45  ami 
MUMQ  CODE  4»10-4>-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[U8C6-1999-6091] 

Collection  of  Information  by  Agency 
Under  Review  t>y  Office  of 
Management  and  Budget 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 


SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501-3520,  the  Coast  Guard 
intends  to  request  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  for  the  renewal  of  twelve 
Information  Collection  Requests  (ICRs). 
These  ICRs  comprise:  1.  Application  for 
Tonnage  Measurement  of  Vessels,  2. 
Requirements  for  the  Use  of  Liquefied 
Petroleum  Gas  and  Compressed  Natiu^l 


Gas  as  Cooking  Fuel  on  Passenger 
Vessels.  3.  Records  Relating  to 
Qtizenship  of  Personnel  on  Units 
Engaged  in  Outer  Continental  Shelf 
(OCS)  Activities.  4.  Oil  and  Hazardous 
Material  Pollution  Prevention  and 
Safety  Records,  Equivalents/ 
Alternatives  and  Exemptions,  5.  Ships 
Carrying  Bulk  Hazardous  Liquids,  6. 
Barges  Carrying  Bulk  Hazardous 
Materials,  7.  Facilities  Transferring  Oil 
or  Hazardous  Materials  in  Bulk — Letter 
of  Intent,  8.  Oil  and  Hazardous 
Materials  Transfer  Procedures  and 
Waste  Management  Plans,  9.  Plan 
Approval  and  Records  for  Marine 
Engineering  Systems— 46  CFR 
Subchapter  F,  10.  National  Response 
Resource  Inventory.  11.  Identification 
Markings  on  Lifesaving.  Fire  Protection, 
and  Emergency  Equipment,  and  12. 
Periodic  Gauging  and  Engineering 
Analyses  for  Certain  Tank  Vessels  Over 
30  Years  Old.  Before  submitting  the 
ICRs  to  OMB.  the  Coast  Guard  is  asking 
for  comments  on  the  collections 
described  below. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  22, 1999. 

ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility 
(USCG-1999-6091J.  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001,  or  deliver  them  to  room 
PL-401.  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
Request.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov  and  also 
bom  Commandant  (G-SII-2),  U.S.  Coast 
Guard  Headquarters,  room  6106  (Attn: 
Barbara  Davis),  2100  Second  Street  SW.. 
Washington,  DC  20593-0001.  The 
telephone  number  is  202-267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document.  With 
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questions  on  the  docket,  ask  Dorothy 
Walker,  Chief,  Dociunentary  Services 
Division.  U.S.  Department  of 
Transportation.  202-366-9330. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  document 
[USCG-1999-60911  and  the  specific  ICR 
to  which  each  comment  applies,  and 
give  the  reason(s)  for  each  comment. 
Please  submit  all  comments  and 
attachments  in  an  unbound  format  no 
larger  than  8V^  by  11  inches,  suitable  for 
copying  and  electronic  filing.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

Infimnation  Collection  Requests 

1.  Title:  Application  for  Tonnage 
Measurement  of  Vessels.  « 

<  QMS  Control  Number:  2115-0086. 

Summary:  Tlie  infonnation  for  this 
collection  is  used  to  determine  a 
vessel's  tonnage.  Tonnage  in  turn  is 
used  as  a  basis  for  licensing,  inspection, 
safety  requirements,  and  operating  fees. 

Need:  46  U.S.C.  14104  requires  that 
before  a  vessel  is  documented  or 
recorded  imder  laws  of  the  United 
States,  or  where  the  application  of  law 
of  the  United  States  to  a  vessel  is 
determined  by  its  tonnage,  the  vessel 
must  be  measured  for  tonnage. 

Respondents:  Vessel  owners. 

Ftequency:  On  occasion. 

Burden:  The  estimated  burden  is 
27,600  hours  annually. 

2.  Title:  Requirements  for  the  Use  of 
Liquefied  Petroleum  Gas  and 
Ccmiprened  Natural  Gas  as  Cooking 
Fuel  on  Passei^er  Vessels. 

QMB  ControlNumber:  2115-0549. 

Summary:  The  collection  of 
infinnnatian  requires  passenger  vessels 
to  have  posted  two  placards,  which 
c(mtain  safety  and  operating 
instructions  on  the  use  of  cooking 
appliances  that  use  liquefied  gas  OT  ^ 
compressed  natural  gas. 

Need:  46  U.S.C.  3306(a)(6)  authorizes 
the  Coast  Guard  to  prescribe  regulations 
for  the  use  of  vessel  stores  and  other 
supplies  of  a  dangerous  natiire.  These 
regulations  cover  both  uninspected  and 
inspected  nasse^er  vessels. 

nesponaents:  Owners  and  operators 
of  passenger  vessels. 

Frequency:  On  occasion. 

Bunien:  The  estimated  burden  is 
2.362  hours  annually. 

3.  Title:  Records  Relating  to 
Qtizenship  of  Personnel  on  Units 
Engaged  in  Outer  Continental  Shelf 
(OCS)  Activities. 


OMB  Control  Number:  2115-0143. 

Summary:  Vessels  and  imits  engaged 
in  activities  on  the  OCS  (exploration 
and  exploitation  of  offshore  resoim:es 
such  as  gas  and  oil)  must  be  manned 
and  crewed  by  U.S.  citizens  or 
permanent  resident  aliens  (43  U.S.C. 
1356).  33  CFR  141.35  requires 
employers  to  maintain  records 
demonstrating  compliance. 

Need:  This  information  is  needed  to 
ensure  compliance  with  the  statutory 
mandates  to  man  or  crew  OCS  facilities 
with  U.S.  citizens  or  permanent  resident 
aliens. 

Respondents:  Operators  of  vessels  and 
units  engaged  in  activities  on  the  OCS. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is  412 
hours  annually. 

4.  Title:  Oil  and  Hazardous  Material 
Pollution  Prevention  and  Safety 
Records.  Equivalents/ Alternatives  and 
Exemptions. 

OAffl  Controi  Number:  2115-0096. 

Summary:  This  ICR  requirement  will 
minimize  the  niunber  and  impact  of 
pollution  discharges  and  accidents 
occurring  during  transfer  of  oil  or 
hazardous  materials.  It  will  also  help  to 
evaluate  proposed  alternatives  and 
requests  for  exemptions. 

Need:  This  ICR  is  needed  to  (1) 
prevent  or  mitigate  the  results  of  an 
accidental  release  of  bulk  liquid 
hazardous  materials  being  transferred  at 
waterfront  facilities;  (2)  ensure  that 
facilities  and  vessels  that  use  vapor- 
control  systems  are  in  compliance  with 
the  safisty  standards  developed  by  the 
Coast  Guard;  (3)  provide  equipment  and 
operational  requirements  for  facilities 
and  vessels  that  transfer  oil  <x 
hazardous  materials  in  bulk  to  or  from 
any  vessel  with  a  capacity  of  250  or 
more  barrels;  and  (4)  provide 
procedures  fbr  vessel  or  facility 
operators  who  request  exemption  m 
partial  exemption  from  the  requirements 
of  the  pollution-preventirai  regulations. 

Respondents:  Operators  of  radlities 
handling  and  vessels  carrying  bulk  oil 
and  hazardoiis  materials. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
1,840  hours  annually. 

5.  Title:  Ships  Cairying  Bulk 
Hazardous  Liquids. 

OMB  Control  Number:  2115-0089. 

Summary:  The  information  in  this 
report  is  required  to  ensure  compliance 
with  U.S.  regulations  governing  ships 
carrying  bulk  hazardous  liquids. 

Need:  46  U.S.C.  3703  authorizes  the 
Coast  buard  to  prescribe  regulations  for 
protection  against  hazards  to  life, 
property,  and  the  marine  environment. 
46  CFR  part  153  prescribes  regulations 


for  the  safe  transport  by  vessel  of  bulk 
hazardous  liquids. 

Respondents:  Operators  of  chemical 
tank  vessels. 

Frequency:  On  occasion. 

Burden:  The  estimated  biuden  is  471 
hours  annually. 

6.  Title:  Barges  Carrying  Bulk 
Hazardous  Materials. 

OMB  Control  Number:  2115-0541. 

Summary:  This  ICR  ensures  the  safe 
'  shipment  of  bulk  hazardous  liquids  in 
barges.  The  reporting  and  recordkeeping 
requirements  are  necessary  to  ensure 
that  barges  meet  safety  standards  and  to 
ensure  that  crewmembers  have  the 
information  necessary  to  operate  barges 
safely. 

Need:  46  U.S.C.  3703  directs  the  Coast 
Guard  to  prescribe  regulations  for  the 
carriage  of.  among  other  things,  cargoes 
of  bulk  liqiud  hazardous  materials.  46 
CFR  part  151  prescribes  the  regulations 
for  barges  carrying  cargoes  of  bulk 
liquid  hazardous  materials. 

Respondents:  OpertOrs  of  tank  barges. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
1 1 .724  hours  aimually.    ' 

7.  Title:  Facilities  Transferring  Oil  or 
Hazardous  Materials  in  Bulk — ^Letter  of 
Intent. 

OMB  Control  Number:  2115-0077. 

Summary:  Each  waterfitint  facility 
that  intends  to  transfer  oil  or  hazardous 
materials  in  bulk  to  or  from  vessels  must 
notify  the  Coast  Guard  Captain  of  the 
Port  by  submitting  a  letter  of  intent  to 
operate.  This  letter  identifies  the  owner 
and  operator  of  the  facility  for  purposes 
of  enforcement  and  contact. 

Need:  33  U.S.C  1321  authorizes  the 
Coast  Guard  to  prescribe  pollution- 
prevention  regtdations.  33  CFR  154.110 
prescribes  the  regulatims  on  letters  of 
intent. 

Respondents:  Facility  operators. 

Frequency:  On  occasion. 

Bumen:  The  estimated  burden  is  460 
hours  aimually. 

8.  Title:  Oil  and  Hazardous  Materials 
Transfer  Procedures  and  Waste 
Management  Plans. 

OMB  Control  Number:  2115-0120. 

Summary:  This  rule  requires  vessels 
with  a  capacity  of  250  barrels  or  more 
of  oil  or  hazardous  materials  to  develop 
and  maintain  procedures  which  provide 
basic  safety  information  for  operating 
transfer  systems.  It  also  requires 
oceangoing  ships  of  40  feet  or  more  in 
length,  engaged  in  commerce  or 
equipped  with  galleys  or  berths,  to 
develop  and  maintain  waste- 
management  plans  for  the  handling  and 
disposal  of  dhip-generated  garbage. 

Need:  33  U.S.C.  1221  and  1903 
authorize  the  Coast  Guard  to  prescribe 
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utlen  is  471 


3Cts  the  Coast 
>ns  for  the 


regujlBttions  to  prevent  pollution.  33  CFR 
part  155  prescribes  such  regulations 
including  those  related  to  transfer 
pro^^ures.  and  33  CFR  part  151 
pres|4ribes  such  regulations  including 
thosie  related  to  waste-management 
plaiii 

RHpondents:  Owners  and  operators, 
of  vi^sels  and  facilities. 
Fj^uency;  Annually. 
B\  irden:  The  estimated  burden  is 
14.392  hours  annually. 

9.  Title:  Plan  Approval  and  Records 
for  Marine  Engineering  Systems— 46 
CFR  Subchapter  F. 

OMB  Control  Number:  2115-0142. 
shtnmcay:  This  collection  of 
infonnation  requires  owners  and 
buijqers  of  commercial  vessels  to 
subtoil  lu  the  U.S.  Coast  Guard,  for 
revijerw  and  approval,  plans  for  marine- 
eng}|ieering  systems  to  ensiue  that  the 
ves9^1s  will  meet  regulatory  standards. 
**  ed;  46  U.S.C.  3306  authorizes  the 
;  Guard  to  prescribe  vessel-safety 
lations  including  those  related  to 
le-engineering  systems.  46  CFR 
lapter  F  prescribes  those 
reqiUrements. 

i?H5po/idents.-  Owners  and  bmlders  of 
coniinercial  vessels. 

juency:  On  occasion. 
len:  The  estimated  burden  is 
3.43|  hours  annually. 

l4  Title:  National  Response  Resoiuce 
InvMitory. 
(mW  Control  Number:  2115-0606. 
SUMMARY:  The  infonnation  in  this 
coUiaction  should  improve  the 
eSBjdtiveness  of  deploying  response 
equipment  in  the  event  of  an  oil  spill. 
It  nlay  also  serve  in  the  development  of 
contingency  plans.  ' 

fijied:  Section  4202  of  the  Oil 
Poli^Uon  Act  of  1990  (Pub.  L.  101-380) 
required  the  Coast  Guard  to  compile  and 
mawitain  a  comprehensive  list  of  oil- 
8piIl|-removal  equipment.  This 
col|0ction  helps  fulfill  that  requirement. 

spondents:  Oil-spill-removal 
oig^tilzations. 

juency:  On  occasion. 
i^.  Title:  Identification  Markings  on 
liftnaving,  Fire  Protection,  and 
Eme^Rency  Equipment. 

I  Control  Number:  2115-0577. 

?y:  Lifesaving,  fire 
icm.  and  emergency  equipment 
t  be  identified  by  its  manufactiuer. 
b1  niunber.  capacity,  approval 
9r,  and  other  information 

ig  its  performance.  Maiidngs 
heltx  the  vessel  owner  and  Coast  Guard 
to  qiteimine  compliance  with 
reg^  ations. 

Ni  «d:  46  U.S.C.  3306  authorizes  the 
C041 1  Guard  to  prescribe  regulations  for 
lifes  iving.  fiiefi^ting.  and  emergency 


equipment  for  use  on  ins;>ected  vessels. 
46  CFR  Subchapter  Q  prescribes 
equipment  maniifacturers'  marking 
requirements,  and  other  subchapters  in 
title  46  prescribe  vessel  owners'  and 
operators'  marking  requirements. 

Respondents:  Safety-equipment 
manufacturers  and  owners  and 
operators,  of  vessels. 

Frequency:  On  occasion. 

Burden:  "The  estimated  burden  is 
4,012  hours  aimually. 

12.  Title:  Periodic  Gauging  and 
Engineering  Analyses  for  Certain  Tank 
Vessels  Over  30  Years  Old. 

OMB  Control  Number:  2115-0603. 

Sununary:  The  Oil  Pollution  Act  of 
1990  requires  the  issuance  of 
regulations  for  the  structural  integrity  of 
lank  vessels,  including  periodic  gauging 
of  the  plating  thickness  of  tank  vessels 
over  30  years  old.  This  collection  of 
information  helps  to  verify  the 
structural  integrity  of  older  tank  vessels. 

Need:  46  U.S.C.  3703  authorizes  the 
Coast  Guard  to  prescribe  regvdations 
related  to  tank  vessels,  including  design, 
construction,  alteration,  repair,  and 
maintenance.  46  CFR  3 1.1 0-2 la 
prescribes  the  regulations  related  to 
periodic  gauging  and  engineering 
analyses  of  certain  tank  vessels  over  30 
years  old. 

Respondents:  Owners  and  operators 
of  certain  tank  vessels. 

Frequency:  Every  5  years. 

Buriden:  The  estimated  burden  is 
18.502  hours  annually. 

Dated:  August  13, 1999. 
G.  N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard,  Director  of 
Information  and  Technology. 
(FR  Doc.  99-21790  Filed  8-20-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATK)N 

Federal  Aviation  Administration 
[Suiiwnary  Notice  No.  PE-M-2q 

Petitiona  for  Exemption:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  siunmary  of  certain 
petitions  seeking  reUef  firom  specified 
requirements  of  the  Federal  Aviation 


Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  13, 1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. , 

800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

Conunents  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  die  assigned  regulatory  docket 
and  are  avedlable  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Terry 
Stubblefield  (202)  267-7624  OfBce  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  August  18, 
1999. 

Donald  P.  Byrne, 
Assistant  Chief  Counsetfor  Regulations. 

Petitioiu  for  Exemption 

Docket  No.:  29592. 

Petitioner:  Continental  Airlines,  Inc 
and  Continental  Micronesia  Airlines. 
Inc. 

Section  of  the  FAR  Affected:  14  CFR 
121.577(a) 

Description  of  Relief  Sought:  To 
permit  Continental  to  move  an  airplane 
on  the  surface  before  takeoff  or  after  * 
landing  when  beverages  or  other 
containers  provided  by  Continental  to 
passengers  are  retained  at  the 
passenger's  seat. 

Docitet  No.  .-29603. 

Petitioner:  Mr.  James  A.  Atkins.   

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 
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Description  oflMief  SougJtA:  To 
permit  Mr.  James  A.  Atkijis  and  pilots  ~ 
employed  by  him  to  perfann  certain 
preventive  maintenance  functions  listed 
in  paragraph  (c)  of  appendix  A  to  part 
43  OP  an  aircraft  operating  undw  14 
CFR  part  135  without  holding  a 
mechanic  certificate. 

Docket  No.:  296\S. 

Petitioner:  T-Bird  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sougftt/ 
Disposition:  To  permit  T-Bird  pilots  to 
accomplish  a  liiie  operaticmal 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  pilot-in-command 
line  check  in  an  aircraft 

DiqNMilioiis  of  Petitions 

Docket  No.:  25974. 

Petitioner:  Air  TJransport  Association 
of  America. 

Section  of  the  FAR  Affected:  14  CFR 
91.203; 

Description  of  R^ef  Sought/ 
IXsposition:  To  permit  ATA-member 
airlines  to  operate  certain  U.S.- 
registered  aircraft  on  a  temporary  basis 
following  the  incidental  loss  or 
mutilation  of  a  Certificate  of 
Airworthiness,  aircraft  registration 
certificate,  or  both. 

Grant.  07/30/99.  Exemption  No. 
5318F. 

Docket  No.:  26474. 

Petitioner  Deere  &  Company. 

Section  of  the  FAR  Affected:  14  CFR 
21.197(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Deere  to  operate 
its  Cessna  Model  CE-650  aircraft 
(registration  Nos.  N400]D.  N600JD  and 
NgooJD.  Serial  Nos.  650-0035. 650- 
0236  and  650-0213.  respectively) 
without  obtaining  a  special  flight  permit 
when  the  flaps  Ml  in  the  up  position. 

Grant.  7/26/99.  Exemption  No.  6581C. 

Docket  No.:  272X. 

Petitioner  ERA  Aviation.  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ERA  Aviation  to 
operate  certain  helicopters  imder  the 
provisions  of  part  135  without  a  TSO- 
C112  (Mode  S)  transponder  installed  in 
each  aircraft. 

Grant.  7/30/99.  Exemption  No.  5718C. 

Docket  No.:  26552. 

Petitioner  World  Freefall  Convention. 

Section  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  WWFC  to  allow 
nonstudent,  foreign  nationals  to 
participate  in  WFFC-sponsored 
parachute  jumping  events  held  at 


WFFC's  fiadlities  without  complying 
with  the  perachute  equipment  and 
packing  requirements  of  §  105.43(a). 
Grant.  7/29/99.  Exemption  No.  6930. 
Docket  No.:  29216. 
Petitioner  Cesma  Aircraft  Company. 
Section  of  the  FAR  Affected:  14  CFR 
91.409(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  owners  and 
operators  of  C-172R  aircraft  an 
exemption  from  14  CFR  $91 .409(b)  to 
the  extent  necessary  to  use  Cessna's 
PhaseCard  IP  in  fieu  of  the  1 00-hour 
inspection  required  by  that  setrtion. 
Grant.  6/11/99.  Exemption  No.  6901. 
Docket  No.:  29366. 
Petitioner  Mr.  Archie  D.  Van  Seek. 
Section  of  the  FAR  Affected:  14  CFR 
45.29(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Van  Seek  to 
operate  his  Maule  M-5  (Registration  No. 
913VB.  Serial  No.  5001C)  airplane 
displaying  3-inch-h^  nationality  and 
registration  markings  instead  of  the  12- 
inch-high  makings  required  by  the 
regulations. 
Denial.  7/26/99.  Exemption  No.  6931. 
Docket  No.:  29419. 
Petitioner  Aviation  Component 
Service  Center  General  Electric  Engine 
Services.  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
43.9(a)(4).  43.11(a)(3).  appendix  B  to 
part  43.  and  145.57(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ACSC  to  use 
computer-gmerated  electronic 
signatures  in  lieu  of  physical  signatures 
to  satisfy  the  requirements  of  FAA  Form 
8130-3.  Airwordiiness  Approval  Tag, 
when  the  form  is  used  to  satisfy 
approval  for  retum-to-service  signature 
requirements. 
Grant.  7/21/99.  Exemption  No.  6926. 
Docket  No.:  29479. 
Petitioner  Skydive  U,  Inc. 
Section  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Skydive  U  to 
allow  nonstudent  foreign  nationals  to 
participate  in  Skydive  U-sponsored 
parachute  jmnping  events  held  at 
Skydive  U*s  facilities  without 
complying  with  the  parachute 
equipment  and  packing  requirements  of 
§  105.43(a). 
Grant.  7/22/99.  Exemption  No.  6928. 
Docket  No.:  29492. 
Petitioner:  Lynden  Air  Cargo. 
Section  of  the  FAR  Affected:  14  CFR 
121.344. 

Description  of  Relief  Sought/ 
rVsposjtion:  To  permit  Lynden  Air 
Cargo  to  operate  its  four  L382G  Hercules 
aircraft  (Registration  Nos.  N401LC. 


N402LC,  N403LC.  and  N404LC:  Serial 
Nos.  4606. 4698. 4590.  and  4763. 
respectively)  under  part  121  without  an 
approved  DFDR 

Grant.  7/15/99,  Exemption  No.  6921. 
[FR  Doc.  99-21784  Piled  8-20-99;  8:45  am] 
■UMQ  COOf  4tlS-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

FMtorai  Aviation  AdmlniatFatlon 

Rosearch,  Engin«Mlng  and 
OavalopnMnt  (R,EAD)  Advisory 
Commltlaa 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C  App.  2).  notice  is 
hereby  given  of  a  meeting  of  the  FAA 
Research,  Engineering  and  Development 
(R.E&D)  Advisory  Committee  on 
Tuesday,  September  14,  and 
Wednesday,  September  15.  The  meeting 
will  be  held  at  the  Holiday  Iim  Rosslyn 
Westpark  Hotel,  1900  North  Fort  Myer 
Drive,  Arlington.  Virginia. 

On  Tuesday,  September  14  the  meeting 
will  begin  at  9:00  a.m.  and  end  at  5M)  p.m. 

On  Wednesday,  September  IS  the  meeting 
will  begin  at  8:30  a.m.  and  end  at  12:00  noon. 

The  meeting  agenda  will  include  receiving 
guidance  from  the  Committee  for  FAA's 
fiscal  year  2002  research  and  development 
investments  in  the  areas  of  air  traffic  services, 
airports,  aircraft  safety,  security,  human 
{actors  and  environment  and  energy. 

Attendance  is  open  to  the  interested  public 
but  limited  to  space  available.  Persons 
wishing  to  attend  the  meeting  or  obtain 
infcxmation  should  contact  Lee  Olson  at  the 
Federal  Aviation  Administration,  AAR-200, 
800  Independence  Avenue,  SW,  Washington. 
DC  20591  (202)  267-7358. 

Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at  any 
time.. 

Issued  in  Washington,  OC  on  August  9, 
1999. 

HughM.McLaiiriii, 

Program  Director,  Research  Division. 

[FR  Doc.  99-21785  Filed  8-20-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petitions  for  Waivers  of  Complianca; 
Petition  for  Exemption  for 
Technological  Improvements 

In  accordance  with  Title  49  Code  of 
Federal  Regulations  (CFR)  Sections 
211.9  and  211.41,  and  49  U.S.C.  20306. 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  waiver  of 
compliance  with  certain  requirements  of 


.  railroad  safety  regulations 
)ue8t  for  exemption  of  certain 
'  provisions,  liie  individual 
[is  described  beldw,  including 
seeking  relief,  the  regulatory 
and  statutory  provisions  involved,  the 
natiue  of  the  relief  being  sought  and  the 
petitioner's  aiguments  in  favor  of  relief. 

New  lirsey  Transit  Corporation;  FRA 
Waiver  Petition  No.  FRA-199»-6135 

New  Jersey  Transit  Corporation  (NJ 
Transit)  seeks  a  permanent  waiver  of 
compliance  from  certain  CFR  parts  of 
Title  4k,  specifically:  part  221,  Rear  End 
Markiig  Device — Passenger,  Commuter 
and  Fije  ight  Trains;  part  223,  Safety 
Gazing  Standards — Locomotives, 
Passeq^er  Cars  and  Cabooses;  part  229,  ^ 
Railrof  d  Locomotive  Safety  Standards; 
part  231  Railroad  Safety  Appliance 
Standards;  part  238,  Passenger 
Equipment  Safety  Standards;  and  part 
239,  Pptoenger  T^ain  Emergency 
Preparedness. 

NJ  Ijiiansit  seeks  approval  of  shared 
use  anid  waiver  of  certain  FRA 
regula^ons  involving  Ught  rail 
passehger  operations  on  the  planned 
Southern  New  Jersey  Light  Rail  Transit 
(SNJLIcr)  system.  SNJLRT  is  a  regional 
light  1^1  transit  system  that  will  link  the 
cities  tif  Camden,  NJ  and  Trenton,  NJ, 
and  provide  local  service  along  with 
bus,  tiBJnsit,  and  intra  and  intercity  rail 
transfm  connections  to  an  area 
previdusly  without  light  rail  service. 
The  SNJLRT  project  will  cover  34  miles 
using  ^  combination  of  street  running 
alignn^tot  and  existing  railroad  right-of- 
way  t0  iassist  in  meeting  Southern  New 
Jerseyt^  mobility  and  congestion  needs. 

A  pl^on  of  the  SNJLRT  will  run  over 
the  existing  Consolidated  Rail 
CorpoHition  (Conrail)  Bordentown 
Secondary  track,  between  MP  1.07 
(Camqin)  and  MP  33.1  (Trenton).  The 
purpd^  of  the  waiver  is  for  SNJLRT 
opera^ns  over  this  "Shared  Trackage" 
becau^  of  its  connection  with  the 
general  railroad  system  of 
transportation.  Conrail  and  NJ  Transit 
have  Agreed  that  transit  operations  will 
have  exclusive  use  of  the  Shared 
Trackage  during  the  passenger  period. 

In  eaich  section  entitled 
"justification,"  FRA  merely  sets  out  NJ 
Transit's  justifications  which  are 
included  in  its  petition.  In  doing  so,  NJ 
Transit  references  the  proposed  Joint 
Policy  StatMnent  on  Shared  Used  of  the 
Generjall  Railroad  System  issued  by  FRA 
and  th#  Federal  Transit  Administration 
(FTA)!  (64  FR  28238;  May  25, 1999) 
("PoUi^y  Statement").  The  proposed 
policy  Statement  suggests  that  regulation 
of  light  rail  service  on  the  general  rail 
system^  under  conditions  of  temporal 
separation  frvmi  conventional  rail 


movements,  be  handled  through 
appUcation  of  complementary  strategies. 
FllA  regulations  would  generally  be 
employed  to  address  hazards  common 
to  Ught  rail  and  conventional  operations 
for  which  consistent  handling  is 
necessary,  while  other  hazards  would  be 
handled  under  FTA's  program  of  State 
Safety  Oversight  (49  CFR  Part  659).  See 
proposed  Policy  Statement  for  details. 
Since  FRA  has  not  yet  concluded  its 
investigation  of  the  planned  SNJLRT 
system,  the  agency  takes  no  position  at 
this  time  on  die  merits  of  NJ  Transit's 
stated  justifications.  As  part  of  FRA 's 
review  of  the  petition,  the  Federal 
Transit  Administration  will  appoint  a 
non-voting  Uaison  to  FRA's  Safety 
Board,  and  that  person  will  participate 
in  the  board's  consideration  of  NJ 
Transits's  waiver  petition. 

Part  221 — ^Rear  End  Marking  Device- 
Passenger,  Commuter  and  Freight 
Trains 

Section  221.13(a)  requires  each  train 
that  occupies  or  operates  on  main  line 
track  be  equipped  with  a  display  on  the 
trailing  end  of  the  rear  car  of  that  train, 
and  continuously  illuminated  or 
flashing  a  marking  device  as  prescribed 
in  that  subpart.  Section  221.14(a) 
requires  that  passenger,  commuter  and 
freight  trains  be  equipped  with  at  least 
one  such  compliant  marking  device, 
which  has  been  approved  by  FRA  in 
accordance  with  the  procedures 
included  in  Appendix  A  of  part  221, 
and  which  has  specific  intensity,  beam 
arc  width,  color  and  flash  rate 
characteristics.  The  requirements  are 
intended  to  reduce  the  likelihood  of 
rear-end  collisions  attributable  to  the 
inconspicuity  of  the  rear-end  of  a 
leading  train. 

Justification.  NJ  Transit  requests  a 
waiver  from  this  requirement  because 
the  SNJLRT  vehicle  will  be  equipped 
with  marking  devices  such  as 
headlights,  brake,  tail,  turn  signal, 
clearance  and  marker  lights,  and 
reflectors  similar  to  those  required  for 
highway  vehicles  as  contained  in 
NJDOT  regulations.  The  NJDOT 
regulations  adopt  and  incorporate  by 
reference  the  Federal  Highway 
Administration's  ("FHWA")  Federal 
Motor  Carrier  Safety  Regulations  found 
at  49  CFR  part  393. 

The  external  illumination  consists  of 
a  set  of  front  headlights,  turn  signals, 
tail  and  brake  lights,  reflectors, 
clearance,  and  marker  lights  at  each  end 
of  the  bi-directional  SNJLRT  vehicles. 
One  headlight  is  mounted  next  to  each 
brake  light,  with  the  headlights  capable 
of  being  switched  from  low  to  high 
beam.  Turn  signal  lights  are  visible  fitjm 
both  the  front  and  sides  of  the  vehicle. 


The  mounting  height  and  candela  valiie 
of  the  lights  provided  is  consistent  with 
FHWA  requirements  for  commercial 
motor  vehicles  contained  in  49  CFR  part 
393.  The  SNJLRT  vehicle  exterior 
hghting  was  designed  to  match  state 
highway  vehicle  requirements  instead  of 
FRA  regulations  because  the  SNJLRT 
vehicles  will  operate  in  two  different 
environments:  in  streets  running  mixed 
with  motor  vehicle  traffic  and  in  a 
conventional  railroad  corridor.  FRA- 
compliant  rail  car  marker  devices  might 
not  provide  sufficient  information  to 
motor  vehicle  drivers  and,  therefore 
might  be  inappropriate  for  the  in-street 
portion  of  the  SNJLRT  system.  The 
SNJLRT  specifications  on  the  other 
hand,  will  provide  a  higher  level  of 
safet)'  for  in-street  operations. 

NJ  Transit  beUeves  that  safety  on  the 
conventional  railroad  corridor  will  not 
be  compromised  by  the  use  of  the 
SNJLRT  marking  devices.  The  SNJLRT 
vehicle  will  have  tail  and  brake  Ught 
and  clearance  Ughts  to  define  the  end 
contour  of  the  vehicle,  substantially 
similar  to  the  marking  devices  required 
by  FRA  regulations.  Any  variation  in 
illumination  levels  between  SNJLRT 
vehicles  and  Conrail  trains  is  not 
material  because  of  the  temporal 
separation  of  the  operations. 

Section  223.9(c) — Glazing  Requirements 

Section  223.9(c)  requires  that 
passenger  care,  including  self-propelled 
passenger  cars  built  or  rebuilt  after  June 
30, 1980,  be  equipped  vnth  FRA 
certified  glazing  in  all  windows.  This 
requirement  is  intended  to  reduce  the 
likelihood  of  injury  to  passengers  and/ 
or  employees  from  breakage  and 
shattering  of  windows  (including 
windshields). 

Justification.  NJ  Transit  requests  a 
waiver  of  this  requirement  for  windows 
other  than  cab  windshields  because 
those  vtrindows  will  conform  to  the  side 
impact  requirements  of  ANSI  Z26.  1, 
Table  1,  item  1,  "American  National 
Standard  for  Safety  Glazing  Materials 
for  Glazing  Motor  Vehicles  and  Motor 
Vehicle  Equipment  Operating  on  Land 
Highways."  This  glazing  is  break- 
resistant  in  normal  usage,  but  can  be 
broken  with  a  standard  rescue  tool,  such 
as  a  pry  bar  (a  pry  bar  will  be  located 
near  side  windows  in  each  SNJLRT 
vehicle)  in  an  emergency.  Upon 
breaking,  the  glass  "crumbles"  into 
pebble-like  pieces,  posing  no  significant 
hazard  to  passengers,  employees  or 
rescue  personnel.  The  use  of  such  safety 
glass  windows  is  standard  throughout 
the  rail  transit  industry  for  (among  other 
applications)  in-street  light  rail 
operations,  where  it  has  proved  both 
durable  and  safe.  In  addition,  the  risk 
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associated  with  vandalism  (such  as  by 
rocks  thrown  against  the  windows)  is 
addressed  from  an  operations 
standpoint  in  the  System  Safety 
Program  Plan  (SSPP). 

Section  223.9(d}— Emergency  Exit 
Window  Markings 

Section  223.9(d)  requires  that  each 
emergency  window  be  conspicuously 
and  legibly  marked  with  luminescent 
material  on  the  inside  of  each  car  and 
that  clear  and  legible  operating 
instructions  be  posted  at  or  near  each 
such  Mdndow.  This  section  also  requires 
that  each  window  intended  for  access 
by  emergency  responders  for  extrication 
of  passengera  be  mariced  with  a 
retroreflective.  imique  and  easily 
recognizable  symbol  or  other  clear 
maridng  and  that  clear  and 
imderstandable  window-access 
instructions  be  posted  at  each  such 
window  or  at  the  end  of  each  car.  These 
requirements  are  intended  to 
distinguish  emergency  windows  from 
other  windows  and  provide  information 
on  the  operatim  of  the  emergency 
windows. 

Justification.  NJ  Transit  requests  a 
waiver  from  these  requirements  because 
all  side  windows  on  me  SNJLRT 
vehicles  are  suitable  for  use  in  the  event 
of  an  emergency  and  therefore,  it  would 
make  no  sense  and  could  prove  to  be  a 
confusion  hazard  to  mark  any  particular 
side  windows  as  designated  "emergency 
windows."  All  side  windows  are  made 
of  saiisty  glass  and  are  fitted  into  the 
sidevralls  by  large,  specialized  rubber 
sections.  AU  of  these  windows  can  be 
broken  with  standard  rescue  tools  and 
can  function  as  emergency  windows  if 
necessary.  Pry  bars,  which  can  be  used 
to  break  windows  if  necessary,  will  be 
located  near  side  windows  inside  each 
SN]LRT  vehicle.  Instructions  meeting 
FRA  requirements  and  clearly 
indicating  that  the  pry  bar  can  be  used 
to  break  any  side  window  will  be  posted 
adjacent  to  each  pry  bar.  Thus, 
identification  of  some  windows  as 
"emergency  windows"  and  the  posting 
of  special  operating  instructions  is  not 
appropriate  in  this  instance  and  is  not 
necessary  for  safe  emergency  egress 
from  the  SNJLRT  vehicle.  Enforcing  the 
marking  requirements  would  not  serve 
the  intended  safety  purpose. 

Section  223.15(c)— Emergency  Window 
Requirements 

Section  223.1S(c)  requires  each 
passenger  train  car  to  be  equipped  with 
at  least  four  emergency  windows 
designed  to  permit  rapid  and  easy 
removal  during  an  emergency.  This 
requirement  is  intended  to  enhance 
sarety  by  providing  emeigmcy  egress,  in 


addition  to  egress  through  vehicle 
doorways. 

Justification.  NJ  Transit  requests  a 
waiver  of  this  requirement  because  the 
SNJLRT  vehicles  will  not  be 
manufactured  with  designated 
onergency  windows,  llie  vehicles, 
however,  are  designed  to  permit 
equivalent  or  superior  emergency  exit 
options.  Each  vehicle  has  10  windows 
on  each  side,  all  of  which  are  made  of 
safety  glass  and  are  fitted  into  the 
sidewalls  by  large,  specialized  rubber 
sections.  AU  of  these  windows  are  large 
(approximately  42  by  36  inches)  when 
compared  with  conventional  commuter 
rail  care,  can  be  broken  with  standard 
rescue  tools,  and  can  function  as 
emergency  windows  if  necessary. 

Furthermore,  the  SNJLRT  vehicle 
docHTways  provide  greater  access/egress 
capability  than  is  found  on  conventional 
commuter  rail  cars.  Each  vehicle  has 
two  sets  of  double  doors  on  each  side 
of  the  vehicle.  The  minimum  clearance 
height  of  each  doorway  is  76  inches  and 
the  flow  lane  width  of  each  doorway  is 
at  least  24  inches  (48  inches  in  total  for 
each  set  of  double  doors).  Hie  vehicle 
is  designed  such  that  the  egress  time  of 
an  AW2  load  shall  not  exceed  120 
seconds,  calculating  egress  by  assuring 
a  flow  rate  of  2  seconds  per  passenger 
'per  flow  lane.  The  doora  are  releaseable 
through  an  emergency  release  lever 
located  on  the  inside  of  each  doorway 
and  for  at  least  one  doorway  per  side  on 
the  outside  of  the  vehicle.  This  will 
enable  a  closed  and  interlocked  door  to 
be  lock-released  without  power  supply. 
Activation  of  the  emergency  release 
leven  shall  allow  the  door  leaves  to  be 
manually  operated.  The  interior  door 
release  levers  shall  be  clearly  marked 
and  in  a  location  accessible  to  all 
passengers,  compliant  with  American 
with  Disabilities  Act  (ADA)  and  FRA 
marking  requirements.  These  release 
lever  features  will  enable  quick  and  easy 
opening  of  the  doors  by  passengers, 
equivalent  to  FRA  emergency  exit 
window  requirements. 

The  doorways  are  designed  to  provide 
the  main  means  of  emergency  access/ 
egress,  and  because  the  large  windows 
can  function  as  additional  emergency 
access/egress  points,  there  is  very  little 
risk  of  passengers  becoming  trapped  or 
rescue  personnel  being  unable  to  reach 
passengers.  In  addition,  the  SSPP  will 
contain  detailed  emergency  response 
plan  requirements  which  will  include 
passenger  evacuation  and  crowd  control 
planning. 

Section  229.125— Headlights  and 
Auxiliary  Lights 

Sections  229.125(a)  and  (d)  require 
locomotives  to  have  headhghts  of 


specified  candela  brightness,  and 
auxiliary  lights  of  specified  brightness 
and  placement  on  the  vehicle.  The 
purpose  of  these  requirements  is  to 
reduce  the  risk  of  collisions  attributable 
to  inconspicuity  of  the  train, 
particularly  in  low  light  level  situations. 

Justification.  NJT  requests  a  waiver 
from  these  requirements  because  the 
SNJLRT  vehicles  will  have  lights  similar 
to  those  required  by  state  law  applicable 
to  commercial  motor  vehicles.  The 
SNJLRT  vehicles  will  be  equipped  with 
two  headlights  on  the  leading  cab  of  the 
train  capable  of  illiuninating  a  person 
500  fiset  away.  In  addition,  each  vehicle 
will  have  an  auxiliary  li^t  on  the  front 
of  the  car  that  will  form  a  triangular 
'^ttem  with  the  headlights  to  present  a 
distinctive  profile  to  motor  vehicle 
driven  approaching-grade  crossings. 

The  use  of  lighting  similar  to  motor 
vehicle  lighting  is  desirable  because  the 
SNJLRT  vehicle  operates  in  two 
distinctly  different  environments.  One 
portion  is  on  mainline  railroad  track 
and  the  other  is  street-running  mixing 
with  highway  traffic.  NJ  Transit  believes 
that  while  the  SNJLRT  Ughting 
arrangement  will  provide  for  sufficient 
light  to  provide  safety  along  the  railroad 
right-of-way,  the  FRA  U^ting 
requirements  may  not  be  appropriate  for 
the  street-running  portions  of  the  route. 
However,  since  the  front  of  the  vehicle 
will  have  headlights  and  auxiliary 
lighting  to  define  the  end  contour  of  the 
vdiicle,  the  conspicuity  of  the  train  will 
be  assiued  in  both  the  Shared  Trackage 
and  street-running  portions  of  the  route 
and  any  effect  of  variations  in 
illumination  levels  will  be  minor. 

Section  231.14— Passenger  Cars  Without 
End  Platforms 

Section  231.14  specifies  the  requisite 
location,  number,  dimensions,  and 
manner  of  application  of  a  variety  of 
railroad  car  safety  appliances  (e.g.,  hand 
brakes,  laddera,  handholds,  steps), 
directly  implementing  a  number  of 
statutory  requirements  found  in  49 
U.S.C.  20301-05. 

The  statutory  provisions  contains 
specific  standards  for  automatic 
couplera,  sill  steps,  hand  brakes,  and 
secure  laddera  and  running  boards. 
Where  laddera  are  required,  compliant 
handholds  or  grab  irons  for  the  roof  of 
the  vehicle  at  the  top  of  each  ladder  are 
mandated.  Compliant  grab  irons  or 
handholds  also  are  required  for  the  ends 
and  sides  of  the  vehicles,  in  addition  to 
standard  height  drawbara.  In  addition, 
the  statute  requires  trains  to  be 
equipped  with  a  sufficient  niunber  of 
vehicles  with  power  or  train  brakes  so 
that  the  engineer  may  control  the  train's 
speed  without  the  use  of  a  common 
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hand  btake.  At  least  50  percent  of  the 
vehicles  in  the  train  must  be  equipped 
with  power  or  train  brakes,  and  the 
engind^r  must  use  the  power  or  train 
brakes;  pn  those  vehicles  and  all  other 
vehicldjs  equipped  with  such  brakes  that 
are  as^i^iated  with  the  equipped 
vehiclta^  in  the  train. 

AsiM  from  the  statutory-based 
requii«nents,  the  regulations  provide 
additiphal  and  parallel  specifications  for 
hand  ^^es,  sill  steps,  side  handholds, 
end  handholds,  end  handrails,  side-door 
steps  ahd  uncoupling  levers.  More 
specifically,  each  passenger  vehicle 
must  he  equipped  with  an  efficient  hand 
brake  ^at  operates  in  conjimction  with 
the  ponjtrer  brake  on  the  train.  The  hand 
brake  |;|iust  be  located  so  that  it  can  be 
safely  i  (Operated  while  the  passenger 
vehicle  is  in  motion.  Passenger  cars 
must  tieve  four  sill  steps  and  side-door 
steps,  and  prescribed  tread  length, 
dimensions,  material,  location  and 
attachuient  devices  for  sill  steps  and 
side-qdor  steps.  In  addition,  there  are 
requiii^ents  for  the  ntunber,  composite 
material,  dimensions,  location  and  other 
characteristics  for  side  and  end 
handhblds  and  end  handrails.  Finally, 
this  sf^on  requires  the  presence  of 
imcoijpling  attachments  that  can  be 
operated  by  a  person  standing  on  the 
grouna.  These  very  detailed  regulations 
are  intended  to  ensure  that  sufficient 
safety  appliances  are  available  and  that 
they  will  function  safely  and  securely  as 
intend^. 

Jusufication.  As  noted  above,  some  of 
the  requirements  in  §  231.14  are 
requited  by  statute  and,  therefore,  are 
not  subject  to  waiver  under  FRA's 
regulatory  waiver  provisions.  FRA  does, 
however,  have  the  statutory  authority  to 
provide  exemptions  from  these  statutory 
requiraments  pursuant  to  49  U.S.C. 
20309]  Consequently.  NJ  Transit 
requeislts  exemption  from  and/or  waiver 
of  these  requirements,  as  appropriate, 
because  the  SNJLRT  vehicles  will  be 
equiplAed  with  their  own  array  of  safety 
devicBts,  resulting  in  equivalent  safety. 
ThejSNJLRT  vehicle  has  a  number  of 
featuMs  that  provide  an  equivalent  or 
superior  level  of  safety  as  compared  to 
a  conventional  hand  brake.  Each 
SNJLRT  vehicle  will  be  equipped  with 
a  parjUng  brake  located  in  each  of  the 
two  dbntrol  stands  in  each  vehicle. 

Th^jbrake  is  capable  of  holding  the 
vehicjllB  on  a  gradient  of  six  percent  at 
an  AVfl  (60  tons)  load.  The  SNJLRT 
vehicles  will  be  operated  by  a  one- 
persOit  crew.  The  SNJLRT  train  will  be 
either  one  or  two  vehicles.  The  train 
will  be  operated  from  the  control  stand 
in  thellead  cab,  on  trains  consisting  of 
two  dars,  and  from  the  front  of  the  single 
vehiql  a  in  the  case  of  a  one  vehicle 


train.  Ehuing  normal  operating 
conditions,  the  operator  will  make  all 
service  and  parking  brake  applications. 
In  the  event  of  an  emergency,  the 
SNJLRT  vehicle  will  have  several 
featiu«s  which  would  permit  passengers 
to  activate  the  braking  system.  First,  an 
emergency  release  device  located  on 
each  passenger  door  pillar  causes  an 
irrevocable  application  of  the  service 
br^es  in  the  event  of  any  application. 
Second,  the  four  doors  (two  on  each 
side  of  each  vehicle)  are  interlocked 
with  the  propulsion  system  to  ensure 
that  the  SNJLRT  vehicle  does  not  move 
while  any  doors  are  open,  and  the 
opening  of  the  doors  while  the  SNJLRT 
vehicle  is  in  motion  will  cause  an 
irrevocable  application  of  the  service 
brake.  The  braking  characteristics  of  the 
SNJLRT  vehicle  will  result  in  a  shorter 
full  service  brake  activation  time  and 
easier  brake  application  than  would  be 
achieved  by  the  presence  of  a  traditional 
hand  brake.  Thus,  the  safety  purpose  of 
the  hand  brake  requirement  is  achieved, 
but  in  a  manner  that  provides  an 
equivalent  or  superior  level  of  safety. 

Sill  steps  and  side-door  steps  are  not 
necessary  for  safety  on  the  SNJLRT 
vehicle,  because  it  is  a  low  floor  vehicle 
designed  for  level  boarding.  The  door 
threshold  is  22.4  inches  above  the  top 
of  the  rail.  This  configuration  of  the 
doors  renders  sill  steps  and  side-door 
steps  unnecessary.  Compliance  with  the 
sill  step  and  side-door  step 
requirements  would  not  enhance  the 
safety  of  the  vehicle. 

Handholds  and  handrails  are  typically 
intended  for  use  by  conductors  and 
crew  members  performing  service  and 
yard  duties.  However,  SI>^RT 
operations  will  not  involve  any  service 
and  yard  duties  from  positions  outside 
and  adjacent  to  the  vehicle  or  near 
vehicle  doors.  Yard  moves  will  be 
controlled  from  the  cab  stand  by  the  on- 
board operator  and  switches  will  be 
thrown  remotely  or  through  local 
controls  initiated  by  the  on-board 
operator.  Therefore,  since  there  is  no 
need  for  personnel  to  mount  or 
dismount  the  vehicle  using  external 
appliances  of  any  kind,  there  is  no  need 
for  handholds  or  handrails  on  SNJLRT 
vehicles.  NJ  Transit  has  resen'ations 
about  installing  external  handholds  and 
handrails  because  of  the  street-running 
characteristics  of  part  of  the  SNJLRT 
service. 

External  handholds  or  handrails 
would  give  pedestrians  the  opportunity 
to  grab  onto  something  on  the  outside  of 
the  vehicle  with  the  intention  to  get  a 
ride.  This  is  unsafe  and  the  SNJLRT 
vehicle  will  be  designed  to  minimize 
the  opportunity  for  this  practice.  In 
sum,  there  is  no  practical  need  for 


handholds  or  handrails,  and  their 
presence  might  constitute  a  safety 
hazard  in  the  street-running  operating 
environment. 

The  SNJLRT  vehicle  vtrill  be  equipped 
with  a  fully  automatic  electric  coupler 
controlled  from  the  operator's  position 
in  the  cab  and  a  mechanical  coupler  at 
each  end.  The  coupler  and  associated 
draft  gear  system  will  have  a  centering 
device  that  retains  the  unconnected 
coupler  head  within  its  gathering  range. 
The  couplers  are  central  buffer 
couplings  with  electrical  and  pneiunatic 
coupling.  The  operator  will  initiate 
imcoupling  from  the  cab  stand  and  no 
external  crew  is  required  to  assist  in  this 
operation.  NJ  Transit  believes  that 
performing  all  coupling/uncoupling 
from  inside  the  vehicle  will  enhance 
safety.  This  elimination  of  the  need  for 
frequent  coupling/uncoupling  of 
vehicles,  combined  writh  the  abiUty  for 
such  activity  to  take  place  without  crew 
members  in  close  proximity  to  the 
coupler  mechanisms,  eliminates  the 
need  for  specially  placed  uncoupling 
levers  and  any  hazard  associated  with 
manual  coupling. 

The  SNJLRT  vehicles  will  use 
dynamic  brakes.  The  dynamic  brakes 
will  be  supplemented  by  friction  brakes 
and  track  brakes.  NJ  Transit  will  require 
regular  inspections,  testing, 
maintenance  and  operation  of  the  brake 
equipment  on  the  SNJLRT  vehicle  as 
required  by  Section  5  of  the  NJDOT 
SSPP.  Specific  operational  procedures 
and  inspection  testing  and  maintenance 
intervals  and  protocols  will  be  set  forth 
in  the  SSPP.  Therefore,  the  SNJLRT 
vehicle  brake  system  vtrill  be  equivalent 
to  a  standard  air  brake  system  and  thus 
provide  an  equivalent  level  of  safety. 

NJ  Transit  is  aware  that  it  may  obtain 
exemption  fix)m  the  statutory  safety 
appliance  requirements  mentioned 
above  only  if  application  of  such 
requirements  would  "preclude  the 
development  or  implementation  of  more 
efficient  railroad  transportation 
equipment  or  other  transportation 
innovations."  49  U.S.C.  20306.  The 
exemption  for  technological 
improvements  was  originally  enacted  to 
further  the  implementation  of  a  specific 
type  of  freight  car,  but  the  legislative 
history  shows  that  Congress  intended 
the'exemption  to  be  used  elsewhere  so 
that  "other  types  of  railroad  equipment 
might  similarly  benefit."  S.  Rep.  96-614 
at  8  (1980),  reprinted  in  1980 
U.S.C.C.A.N.  1156, 1164. 

FRA  has  recognized  the  potential 
public  benefits  of  temporally  separated 
transit  use  on  segments  of  the  general 
railroad  system.  Light  rail  transit 
systems  "promote  more  Uvable 
communities  by  serving  those  who  live 
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and  work  in  urban  areas  witliout  adding 
congestion  to  the  nation's  overcrowded 
highways."  Policy  Statement  at  28238. 
They  "take  advantage  of  underutilized 
urban  freight  rail  corridors  to  provide 
service  that,  in  the  absence  of  the 
existing  right-of-way,  would  be 
prohibitively  expensive."  Id.  There  have 
been  numy  technological  advances  in 
types  of  equipment  used  for  passenger 
nil  operations,  such  as  the  use  of  light 
rail  transit  vehicles  that  will  be  usedfor 
the  SNJLRT  System.  Lu^t  rail  transit 
equipment  is  energy-efficient  for 
passenger  rail  operations  because  it  is 
lighter  than  conventioncQ  passenger 
eqpdpment  Light  rail  vehicles  are  t^le 
to  quickly  accelerate  or  decelerate, 
ythich  makes  them  more  suitable  than 
other  equipment  types  in  systems  with 
dosely-confisured  stations. 

Witn  regara  to  the  regulatory 
requirements  of  §  231.14,  as  discussed 
above,  the  SN)LRT  vehicles  will  be 
equipped  %vith  safety  appliances  that  are 
more  appropriate  bx  light  rail  transit 
vehicles,  thus  adiieving  an  equivalent 
or  superior  level  of  sa^  in  the  SN]LRT 
(qtefating  environment. 

Section  238.113— Emergency  Window 
ExitM 

Secticm  238.113  requires  passenger 
cars  to  have  a  minimnni  of  four 
emergency  exit  windows,  either  in  a 
staggered  configuration  or  with  one 
located  at  each  md  at  eacdi  side  of  the 
car.  Each  window  must  have  a 
minimum  unobstructed  inning  with 
dimensions  of  26  inches  horizontally 
and  24  inches  vertically.  Each 
emergency  exit  window  must  be  easily 
operable  without  requiring  the  use  of  a 
tool  or  other  implement.  "Hiis 
requiremmt  is  intended  to  provide  for 
sufficient,  easily  accessible  avenues  of 
egress  from  passenger  cars  in  the  case  of 
emergency. 

fu&fication.  NJ  Transit  requests  a 
waiver  of  this  requirement  because  the 
SNJLBT  vehicles  do  not  come  equipped 
with  emergency  exit  windows.  The  cars, 
however,  are  designed  to  permit 
sufficient  equvalent  egress  so  that 
passengers  will  not  become  trapped  in 
the  cars  in  the  case  of  emergency. 

Section  238.11S(b)— Emergency  Lighting 

Section  238.115(b)(4)  requires 
passenger  cars  to  provide  battery- 
powered  emergency  lifting  with  a  90- 
minute  back-up  power  system  capable 
of  operating  without  a  loss  of  more  than 
40%  minimum  illumination  levels  in  all 
equipment  orientations  within  450  of 
the  upright  and  vertical  position,  and 
capable  of  opoBting  after  the  initial 
shock  of  a  collision  or  derailment 
resulting  from  prescribed  individually 


applied  accelerations.  The  purpose  of 
these  reqiiirements  is  to  ensiue  that  in 
an  emergency  situation,  sufficient 
lighting  vrill  remain  available  to  aid 
passengers,  crew  members,  and  rescue 
personnel  to  access  and  leave  the  train 
safely. 

Justification.  ^4J  Transit  requests  a 
waiver  of  these  requirements  because 
power  for  the  emergency  lighting  is 
provided  by  a  battery  with  suffident 
capacity  to  sustain  emergency  loads, 
including  the  above  lighting,  and  radio 
and  pubUc  address  systems,  for  a  period 
of  at  least  one  hour.  Additionally,  the 
battery  will  have  sufficient  capacity  to 
sustain  power  to  door  controls, 
propulsion  and  brake  controls,  coupler 
control  and  the  horn  and  bell  for  a 
period  of  at  least  one  hour.  The  battery 
is  located  in  the  central  power  unit, 
removed  frtmi  the  frtmt  of  the  vehicle 
where  direct  collisions  may  occur.  The 
battery  is  designed  for  transit  use  which 
requires  a  rugg^  design  capable  of 
withstanding  reasonable  shock  and 
vibration.  The  batteries  mountings  are 
designed  to  withstand  not  less  than  5.0 
g  in  the  longitudinal  direction,  2.0  g  in 
the  lateral  direction  and  3.0  g  in  the 
vertical  direction. 

The  SN]LRT  vehicles  will  operate  in 
an  uiban/suburban  region  and  the  route 
is  at-grade.  with  many  points  of  easy 
access  for  emergency  rescue  imits  frtmi 
adjacent  streets.  In  most  locations, 
emergency  responders  can  reach  the 
SNJLST  system  within  15  minutes.  Even 
on  the  most  remote  section  of  the 
sjrstem,  a  three-mile  stretch  along  Duck 
Island,  emergency  responders  could 
reach  the  system  within  sixty  minutes. 
Additionally,  the  headway  between 
SNJLRT  vehicles  is  no  more  than  thirty 
minutes  and  each  vehicle  has  the 
capability  of  acting  as  a  rescue  car  by 
coupling  with  a  biled  imit  and  moving 
it  to  the  next  stop  for  detrainment  of 
passengers.  The  rescuing  car  can  supply 
sufficient  electrical  power  to  the  failed 
vehicle  for  the  emergency  lighting  and 
other  functions.  In  the  event  that  the  last 
scheduled  vehicle  of  the  day  lost  power, 
the  previous  vehicle  would  be  returned 
to  recover  the  foiled  vehicle. 

Section  238.203— Static  End  Strength 

Section  238.203  provides  for  the 
overall  compressive  strength  of  rail 
passenger  cars,  requiring  them  to  have 
a  minimum  static  end  strength  of 
800,000  pounds  on  a  line  of  draft  at  the 
ends  of  occupied  voltunes  without 
permanent  deformation  of  the  car  body 
structure.  This  section  is  intended  to 
prevent  sudden,  brittle-type  failure  of 
the  main  structiue  of  a  passenger  car, 
thereby  providing  protection  of 
occupants  in  the  case  of  a  crash. 


Justification.  NJ  Transit  requests  a 
waiver  fit>m  this  requirement  because 
the  SNJLRT  vehicle  will  be  designed  to 
attain  a  sufficient  level  of  safety  in  the 
SNJLRT  operating  environment.  The 
strict  temporal  separation  of  the  SNJLRT 
and  Conrail  services  virtually  eliminates 
the  risk  of  a  collision  between  a  SNJLRT 
vehicle  and  a  Conrail  train,  obviating 
the  need  for  SNJLRT  equipment  to  meet 
conventional  railroad  car  structural 
standards.  Instead,  the  SNJLRT  vehicles 
are  designed  to  withstand  collisions 
with  other  light  rail  vehicles,  motor 
vehicles  and  similar  objects.  Relevant 
aspects  of  these  design  standards  are 
described  below. 

As  noted  above,  the  SNJLRT  collision 
avoidance  system  is  at  the  heart  of  the 
SNJLRT  safety  design.  Marked  by 
complementary  elements  such  as 
operating  rules  and  procedures,  train 
control  technology  and  the  SNJLRT 
signal  system,  the  collision  avoidance 
^stem  will  significantly  reduce  the 
likelihood  of  collisions  involving 
SNJLRT  vehicles.  All  signals  capable  of 
displaying  "stop"  aspect  will 
incorporate  a  trip-stop  which  will 
initiate  a  penalty  brake  application  if  a 
SNJLRT  vehicle  passes  a  "stop"  signal 
aspect.  Moreover,  the  SNJLRT  vehicle's 
rapid  deceleration  design  features  will 
work  to  further  reduce  the  prospect  of 
collisions  and  to  significantly  reduce 
the  closing  speed,  and  accordingly,  the 
seriousness  of  coUisions  that  do  occur. 

Above  and  beyond  the  crash 
avoidance  features  of  the  SNJLRT 
System,  the  SNJLRT  vehicles  are 
designed  to  prevent  sudden,  brittle-type 
failure  of  the  main  structure  of  a 
passenger  car.  The  vehicle  design 
acconunodates  the  actual  progression  of 
a  failure  induced  by  a  sudden  collision 
phenomenon;  frt>m  the  elastic  limit, 
through  the  plastic  limit,  to  a  brittle 
failure.  NJ  Transit  requires  the  SNJLRT 
vehicles  to  be  manufectured  to  comply 
with  the  standards  as  summarized 
below: 

1.  The  passenger  compartment  will  be 
capable  of  sustaining,  without  any  ^ 
permanent  deformation,  at  least  1.5 
AWO  longitudinal  loads  (approximately 
171,000  pounds)  applied  uniformly  at 
the  ends  of  the  passenger  compartment, 
with  a  uniformly  distributed  AW4 
vertical  load  (approximately  165.375 
pounds). 

2.  With  the  vehicle  uniformly  loaded 
to  AW4,  the  end  sill  structure  will  be 
capable  of:  sustaining  loads  up  to  the 
peak  collapse  load  of  the  crush  zone 
without  permanent  deformation; 
sustaining  the  reaction  loads  generated 
from  the  loads  specified  for  collision 
posts,  comer  posts  and  anti-climbers 
without  permanent  deformation;  and 
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distributing  the  collision  loads  incurred 
during  scenarios  specified  for 
crash^orthiness,  such  diat  the  collapse 
of  the  JE^ergy  absorption  elements  in  the 
crush  ji^nes  is  the  primary  failure  mode. 

3.  \^Dicles  will  be  capable  of 
withstBtpding  collisions  with  other 
SNJL^  vehicles,  motor  vehicles,  or 
overtraVel  buffers  without  imnecessary 
risk  of  Injury  to  passengers  or  excessive 
dama^«  to  SNJLRT  cars  and/or  track 
equipn^ent.  In  a  collision,  no  passenger 
compartment  shell  will  rupture  or  suffer 
any  o] waning  through  whicii  passengers' 
limbs  I  lay  protrude;  no  compartments 
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within  the  engine  compartment  will 
become  dislodged  and  penetrate  into  the 
passenger  compartment;  high  voltage 
devices  and  associated  connecting 
cables  will  remain  contained  and  will 
not  create  electrical  shock  hazards  to  ~ 
personnel;  and  electrical  and  diesel 
systems  will  not  create  a  fire  hazard. 

To  achieve  the  objective  of 
crashworthiness,  a  crash  energy 
management  approach  was  used  as  the 
basis  of  the  SNJLRT  vehicle  structural 
design.  Further,  as  it  is  expected  that 
diuing  peak  hours  that  some  passengers 
will  stand,  it  was  deemed  important  to 

Velocity  Crash  Energy  Management 


minimize  the  deceleration  of  passengers 
in  the  event  of  a  frontal  collision,  in  a 
collision  between  a  SNJLRT  vehicle 
moving  at  speed  V  and  a  stationary 
SNJLRT  vehicle  (i)  both  consists  on 
level  tangent  track  and  unbraked,  (ii) 
couplers  fully  engaged,  (iii)  either 
SNJLRT  vehicle  either  one  or  two 
vehicles  (i.e.  the  normal  consist  for 
comprising  cars  normally  used  in 
revenue  service),  and  (iv)  any  SNJLRT 
vehicle  having  a  weight  of  AWO 
(114,600  poimds): 


No  damage  to  any  SNJLRT  car  of  equipment  and  the  maximum  longitudinal  acceleration  measured  in  any  passenger  com- 
partment will  not  exceed  I.Og.  _.  u.  ' 

Damage  confirfried  to  the  expendable  energy  atjsorption  devices  and  sacrificia!  structural  members  at  ttw  ends  of  the 
SNJLRT  cars,  which  will  be  repairable.  The  primary  structure  enclosing  the  passenger  corTpartment(s)  wi«  remain  intact, 
with  no  permanent  deformation  of  any  of  its  members.  The  maximum  longitudinal  acceleration  measured  in  any  passenger 
compartment  wiH  not  exceed  2g. 


In  addition  to  the  above,  the  SNJLRT 
cars  have  an  aggressive  emergency 
deceleration  rate  of  an  average  of  4.5 
mph/^  through  all  entry  speeds.  In  an 
impending  collision  scenario  this 
emergency  brake  rate  capability  has  the 
potenit^al  to  reduce  speeds  prior  to 
impa^ 

Sectim  238.205(a)— Anti-climbing 
Mecnaiism 

4on  238.205(a)  requires 

loconibtives  (as  defined  in  §  238.5)  to 
have  forward  and  rear  end  anti-climbing 
mechjonisms  capable  of  resisting  an 

'i  or  downward  vertical  force  of 
J  pounds  without  failure.  These 
Bments  are  intended  to  prevent 
ie  or  telescoping  of  one  passenger 
nit  into  anodier  in  the  event  of 
impressive  forces-caused  by  a 
nent  or  collision. 

^fication.  NJ  Transit  requests  a 
r  of  this  requirement  because  the 
T  vehicle  will  be  designed  so 
ith  only  two  ribs  of  the 

,,mhing  mechanism  engaged,  and  a 

verticil  load  of  *  40,000  pounds 
comliiied  with  a  longitudinal 
comptessive  load  of  AWO  applied  at  the 
caibqdy  centerline.  there  will  be  no 
pemi^nent  deformation  of  the  caibody 
structure.  In  addition,  crush  elements 
withi$  the  couplers  are  able  to  absorb  a 
oerta^  amount  of  energy  in  recoverable 
'absorption  elements.  When  this 
;,  the  coupler  moves  back  until  the 
Jmbers  of  the  colliding  vehicles 
rand  the  loads  are  taken  by  the 
lies  directly.  Anti-climbers  are 
to  the  front  end  of  the  cars  to 
avoi^!  telescoping. 


While  individual  structural  elements 
will  not  conform  to  the  requirement  of 
§  238.205(a).  the  assembled  carbody 
uses  "crush  zones"  and  other 
techniques  to  protect  passengers  in  the 
event  of  collisions.  Specifically  the 
SNJLRT  vehicle  is  designed  using 
advanced  computer  methods  to 
incorporate  modem  energy  absorbing 
and  dissipation  methods  to  dissipate 
energy  and  transfer  loads  and  protect 
the  passenger  compartment.  The  anti- 
climbers  and  energy  absorption 
mechanisms  are  designed  to  limit  the 
potential  for  override  and  imderride  and. 
prevent  telescoping.  The  SNJLRT 
vehicle  design  will  achieve  the 
uniformity  of  end  structure  deformation 
essential  to  this  objective.  Moreover, 
because  the  strict  temporal  separation  of 
the  SNJLRT  and  Conrail  services 
virtually  eliminates  the  risk  of  SNJLRT 
vehicle/Conrail  train  collisions,  there  is 
no  need  for  the  SNJLRT  vehicles  to  meet 
the  more  stringent  requirements 
applicable  to  conventional  railroad 
equipment. 

Section  238.207— Link  Between 
Coupling  Mechanism  and  Car  Body 

Section  238.207  requires  the  link 
between  the  car  coupling  mechanism 
and  the  car  body  to  be  designed  to  resist 
a  vertical  downward  thrust  from  the 
coupler  shank  of  100.000  pounds  for 
any  normal  horizontal  position  of  the 
coupler,  without  permanent 
deformation.  The  purpose  of  this 
requirement  is  to  avoid  a  prematiue 
failure  of  the  draft  system  so  that  the 
anticlimbing  mechanism  will  have  an 
opportimity  to  engage. 


Justification.  NJ  Transit  requests  a 
waiver  from  this  requirement  l)ecause 
the  SNJLRT  vehicle  has  its  own  design 
features  to  accomplish  the  purpose  of 
the  requirement.  As  noted  above,  the 
strict  tempwral  separation  of  the  SNJLRT 
and  Conrail  services  virtually  eUminates 
the  risk  of  a  collision  between  a  SNJLRT 
vehicle  and  a  Conrail  train,  obviating 
the  need  for  SNJLRT  equipment  to  meet 
conventional  railroad  car  structiual 
standards.  Instead,  the  SNJLRT  vehicles 
are  designed  to  withstand  collisions 
with  other  light  rail  vehicles,  motor 
vehicles  and  similar  objects.  Relevant 
aspects  of  these  design  standards  are 
described  below.  - 

The  SNJLRT  vehicle  will  be  designed 
so  that  the  carbody  structxire  supporting 
the  coupler  will  sustain,  without 
[wrmanent  deformation,  a  load  that  is 
equal  to  110  percent  of  the  coupler 
release  load  (if  applicable)  or  failure 
load  apphed  at  the  coupler  brackets, 
with  a  uniformly  distributed  AW4 
(165,375  pounds)  vertical  load.  In 
addition,  the  method  of  attaching  the 
coupler  to  the  coupler  anchor  bracket(s) 
will  allow  the  coupler  to  become  fully 
released  fitim  the  coupler  anchor 
bracket(s)  once  the  coupler  has  absorbed 
its  maximum  design  energy.  The 
coupler  will  be  contained  and  prevented 
bom  coming  in  contact  with  the  track  or 
from  protruding  into  the  passenger 
compartment.  The  coupler  and  draft 
gear  will  withstand  an  operating  consist 
with  an  AW3  (154,350  pounds) 
passenger  load,  pushing  or  pulling  an 
unpowered  consist  with  an  AW3 
passenger  load,  over  all  grades  and 
curves  on  SNJLRT  Line,  without  damage 
to  the  coupler. 
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The  intent  of  the  SNJLRT  vehicle 
design  is  to  prevent  the  coupler  shank 
from  contributing  to  potential  damage 
during  a  frontal  collision.  The  approach 
taken  is  to  release  the  coupler  from 
mechanical  connection  to  the  caibody 
once  it  has  absorbed  its  nunrimnm 
design  energy.  When  this  occurs  the 
coupler  assembly  is  separated  from  the 
coupler  anchorage  on  die  car  structure. 
The  coupler  is  retained  to  prevent  it 
from  coming  into  contact  with  the  track 
or  from  protruding  into  the  passenger 
compartment.  This  feature  is  provided 
to  reduce  the  risk  of  derailment  and 
penetration  of  the  occupied  space. 

Section  238.209— Forward-Facing  End 
Structure  of  Locomotives 

Section  238.209  requires  the  skin  of 
the  forward-facing  end  of  each 
locomotive  to  be:  equivalmt  to  a  ^/z  inch 
steel  plate  with  a  25.000  pounds  per 
square  inch  yield  strength;  designed  to 
inhibit  the  entry  of  fluids  into  the 
occupied  cab  area  of  the  locomotive; 
and  aifixed  to  the  collision  posts  or 
other  main  vertical  structural  members 
so  as  to  add  to  the  strength  of  the  end 
structure.  These  requirements  are 
intended  to  provide  protection  to 
persons  in  the  occupied  area  of  the 
locomotive  cab. 

Justification.  NJ  Transit  requests  a 
waiver  of  the  requirements  in  this 
section  because  the  SNJLRT  vehicle  will 
be  designed  to  attain  a  sufBcient  level 
of  safety  in  the  SNJLRT  operating 
enviroiunent.  As  noted  above,  the  strict 
temporal  separation  of  the  SNJLRT  and 
Conrail  services  virtually  eliminates  the 
risk  of  a  collision  between  a  SNJLRT 
vehicle  and  a  Conrail  train,  obviating 
the  need  for  SNJLRT  equipment  to  meet 
conventional  railroad  car  structural 
standards.  Instead,  the  SNJLRT  vehicles 
are  designed  to  withstand  collisions 
with  other  light  rail  vehicles,  motor 
vehicles,  and  similar  objects.  Relevant 
aspects  of  these  design  standards  are 
described  below. . 

As  noted  above,  the  SNJLRT  collision 
avoidance  system  is  at  the  heart  of  the 
SNJLRT  safety  design.  Marked  by 
complementary  elements  such  as 
operating  rules  and  procedures,  train 
control  technology,  and  the  SNJLRT 
signal  s]rstem,  the  collision  avoidance 
system  will  significantly  reduce  the 
likelihood  of  collisions  involving 
SNJLRT  vehicles.  Moreover,  the  SNJLRT 
vehicle's  rapid  deceleration  design 
features  have  the  potential  to  mitigate 
the  prospect  of  collisions  and  to 
significantly  reduce  the  closing  speed, 
and  accordingly,  the  seriousness  of 
collisions  that  may  occiu*. 

In  addition,  the  SNJLRT  system 
provides  improved  grade  crossing 


protection  for  the  operator,  passenger 
and  vehicle  through  the  use  of  the 
crossing  warning  indicators  which  alert 
the  operator  to  the  gate  function  and 
status.  These  indicators  are  comprised 
of  lunar  white  aspects,  visible  to  the 
vehicle  operator  frt>m  at  least  a  normal 
service  braking  distance  from  the 
crossing.  A  flashing  indication  shall  be 
given  at  any  time  when  the  gates  are 
operating  and  between  fully  down  and 
up  positions.  When  the  gates  are  fully 
down  the  indication  shall  be  steady. 
The  operator  can  respond  accordingly  if 
a  malfrmction  is  observed. 

With  respect  to  the  specific  design  of 
the  forward-facing  end  structiu^,  the 
SNJLRT  vehicle  is  similar  to  a  push-pull 
cab  configuration.  The  operator's  cab 
floor  height  is  44"  and  the  vehicle 
provides  171,000  pounds  of  buff 
strength. 

Section  238.211— Collision  Posts 

Section  238.211  requires  locomotives 
to  have  two  full-height  collision  posts  at 
each  end  where  coupling  and 
uncoupling  are  expected.  Each  collision 
post  must  have  an  ultimate  longitudinal 
shear  strength  of  not  less  than  500,000 
poimds  at  a  point  even  with  the  top  of 
the  luiderframe  member  to  which  it  is 
attached  and  a  longitudinal  shear 
strength  of  not  less  than  200,000  poimds 
exerted  at  30  inches  above  the  joint  of 
the  post  of  the  underfi^me. 
Alternatively,  cars  may  be  constructed 
with  an  end  structure  that  can 
withstand  the  sum  of  forces  that  each 
collision  post  is  required  to  withstand. 
This  requirement  is  intended  to  provide 
for  protection  against  crushing  of 
occupied  areas  of  passenger  cars  in  the 
event  of  a  collision  or  derailment. 

Justification.  NJ  Transit  requests  a 
waiver  of  this  requirement  because  the 
SNJLRT  vehicle  will  have  collision 
posts,  or  a  structural  equivalent, 
protecting  at  least  the  area  between  the 
underframe  and  the  bottom  of  the 
windshield.  NJ  Transit  beUeves  the 
SNJLRT  vehicle  design  will  provide  an 
adequate  mea'siire  of  safety.  The  strict 
temporal  separation  of  the  SNJLRT  and 
Conrail  services  virtually  eliminates  the 
risk  of  a  collision  between  a  SNJLRT 
vehicle  and  a  Contrail  train,  obviating 
the  need  for  SNJLRT  equipment  to  meet 
conventional  railroad  car  structiual 
standards.  Instead,  the  SNJLRT  vehicles 
are  designed  to  vdthstand  collisions 
with  other  light  rail  vehicles,  motor 
vehicles  and  similar  objects.  Relevant 
aspects  of  these  design  standards  are 
described  below. 

As  noted  above,  the  SNJLRT  colUsion 
avoidance  system  is  at  the  heart  of  the 
SNJLRT  safety  design.  Marked  by 
complementary  elements  such  as 


operating  rules  and  procedures,  train 
control  technology,  and  die  SNJLRT 
signal  system,  the  collision  avoidance 
system  will  significantly  reduce  the 
likelihood  of  collisions  involving 
SNJLRT  vehicles.  Moreover,  the  SNJLRT 
vehicle's  rapid  deceleration  design 
features  will  work  to  further  reduce  the 
prospect  of  collisions  and  to 
significantly  reduce  the  closing  speed, 
and  accordingly,  the  seriousness  of 
collisions  that  do  occur. 

In  order  to  preclude  sudden 
catastrophic  failure  or  telescoping  of 
SNJLRT  cars,  all  connections  which 
attach  collision  posts,  comer  posts  and 
structural  shelf  to  each  other  and/or  the 
imderfrtune  structure  and  roof  structure, 
will  be  made  in  such  a  manner  to 
develop  Ihe  full  strength  of  the  load 
bearing  members  in  shear.  The  ultimate 
shear  strength  of  the  collision  posts  will 
be  not  less  than  a  compression  load  of 
AWO  (114.660  lbs)  applied  at  the  top  of 
the  underframe,  and  at  any  angle  up  to 
±  15°  from  the  longitudinal  axis.  A 
compression  load  of  0.5  AWO  (57,330 
lbs)  similarly  applied  15  inches  above 
the  top  of  the  underframe  will  cause  no 
yielding  of  the  collision  posts.  MI 
underfloor,  roof  moimted  and  engine 
compartment  equipment  weighing  more 
than  200  pounds  will  be  designed  to 
withstand  not  less  than  5.0  g  in  the 
longitudinal  direction,  2.0  g  in  the 
lateral  direction,  and  3.0  g  in  the 
vertical  direction.  These  loads  applied 
separately  will  not  result  in  stresses  that 
exceed  90  percent  of  the  yield  or 
buckling  strength  of  the  material. 

These  design  requirements  provide 
for  the  same  type  of  protection  of  the 
occupant  space  as  the  FRA  collision 
posts  requirements,  but  do  so  in  a  way 
consistent  with  the  design  of  the 
SNJLRT  vehicle.  As  not»d  elsewhere 
herein,  the  SNJLRT  vehicle  is  designed 
using  advanced  computer  methods  to 
incorporate  modem  energy  absorbing 
and  dissipation  methods  as  part  of  an 
overall  protection  system  designed  to 
dissipate  energy  and  transfer  loads  fit>m 
impacts  to  protect  the  passenger 
compartment.  As  part  of  this  system,  the 
SNJLRT  collision  posts  provide 
protection  for  the  occupied  volume  of 
the  vehicle  shell  during  a  collision. 
Thus,  the  SNJLRT  vehicle  effectively 
isolates  passengers  and  crew  from  the 
hazards  of  penetration. 

NJ  Transit  also  notes  that  a  portion  of 
the  SNJLRT  system  alignment  consists 
of  street  running.  To  operate  safely  in 
this  environment  the  operator  requires 
good  visibility  to  monitor  road  and 
pedestrian  traffic  around  the  vehicle. 
Conventional  collision  post  designs  may 
result  in  visual  obstmctions  for  the 
operator.  This  improved  visibility  is 
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also  iMneficial  when  operating  on  the 
main^e  railroad  portion  of  the  route. 

r    1 

Sectidh  238.213 — Comer  Posts 

Sedtton  238.213  requires  two  full- 
height  comer  posts  at  the  end  of  each 
vehicle  capabte  of  resisting,  without 
failur^  a  load  of  150,000  pounds  at  the 
point  of  attachment  to  the  underframe 
and  a  load  of  20,000  pounds  at  the  point 
of  atti^:hment  to  the  roof  structure.  Each 
comejti  post  must  be  able  to  resist  a 
horizbtital  load  of  30,000  pounds 
applied  18  inches  above  the  top  of  the 
floor  without  permanent  deformation. 
These  requirements  serve  to  provide 
protefiion  to  occupant  compartments 
from  Is^de-swipe  tvpe  collisions. 

Jusafication.  N)  Transit  requests  a 
waivw  of  this  requirement  because  the 
SNJLRT  vehicle  will  be  desired  to 
attama  sufficient  level  of  safety  in  the 
SNJLkT  operating  environment.  As 
noted  above,  the  strict  temporal 
sepail^on  of  the  SNJLRT  and  Conrail 
servitte  virtually  eliminates  the  risk  of 
a  collision  between  a  SNJLRT  vehicle 
and  a  Contrail  train,  obviating  the  need 
for  S|<^LRT  equipment  to  meet 
conventional  railroad  car  structural 
standards.  Instead,  the  SNJLRT  vehicles 
^ed  to  withstand  collisions 
ler  li^t  rail  vehicles,  motor 
J,  and  similar  ob)ects.  Relevant 
of  these  design  standards  are 

As  noted  above,  the  SNJLRT  collision 
avoidance  system  is  at  the  heart  of  the 
SNJiSt  safety  design.  Marked  by 
complementary  elements  such  as 
opeif  ting  rules  and  procedures,  train 
cont^Mtechnology  and  the  SNJLRT 
signal  system,  the  collision  avoidance 
1  will  significantly  reduce  the 
lood  of  collisions  involving 
vehicles.  Moreover,  the  SNJLRT 
..._^-  s  rapid  deceleration  design 
faatitiies  will  work  to  further  reduce  the 
prostiiBct  of  collisions  and  to 
sign^cantly  reduce  the  closing  speed, 
and  fiboordingly.  the  seriousness  of 
collinons  that  do  occur. 

The  SNJLRT  vehicle  comer  posts  will 
have  an  ultimate  shear  strength  not  less 
thani^  compression  load  of  0.5  AWO 
(57.$|0  lbs)  applied  at  the  top  of  the 
le;  compression  load  of  0.3 
(3,500  lbs)  applied  15  inches 
thA  top  of  the  imderframe,  or  at 
jl  of  tne  structural  shelf 
lever  is  higher),  and  which  when 
in  any  direction,  will  cause  no 
J  of  the  comer  posts.  Also,  any 
loor,  roof  mounted,  and  engine 
.,_rtm6nt  equipment  weighing  more 

^00  pounds  will  be  designed  to 

wit^ttand  not  lessthan  5.0  g  in  the 
lonfl  i^dinal  direction,  2.0  g  in  the 
lateM  direction,  and  3.0  g  in  the 


vertical  direction,  and  when  these  loads 
are  applied  separately  they  will  not 
result  in  stresses  that  exceed  90  percent 
of  the  yield  or  buckling  strragth  of  the 
material. 

Here  too.  while  individual  stnictiual 
elements  of  the  SNJLRT  vehicle  may  not 
conform  to  the  specific  requirements, 
the  assembled  carbody  uses  "crush 
zones"  and  other  energy  absorption  and 
dissipation  techniques  to  protect 
passengers  in  the  event  of  collisions.  As 
part  of  this  system,  the  comer  posts 
extend  from  the  underframe  to  the  roof 
structure  and  may  be  combined  with  the 
collision  posts  and  imderframe  to 
become  part  of  the  end  structure.  This 
design  effectively  isolates  passengers 
and  crew  from  the  hazards  of 
penetration,  thereby  providing 
protection  for  the  occupied  volume  of 
the  vehicle  shell  during  a  collision. 

As  noted  above,  a  portion  of  the 
SNJLRT  system  alignment  is  in  streets. 
To  operate  safely  in  this  environment, 
the  vehicle  operator  requires  good 
visibility  to  monitor  road  and  pedestrian 
traffic  around  the  vehicle.  Conventional 
comer  post  designs  might  result  in 
visual  obstructions  for  the  operator.  The 
superior  visibility  of  the  SNJLRT  vehicle 
is  also  beneficial  when  operating  on  the 
railroad  corridor  portion  of  the  route. 

Section  238.215— Rollover  Strength 

Section  238.215  sets  forth  the 
structiual  requirements  intended  to 
prevent  significant  deformation  of  the 
occupant  compartments  of  passenger 
cars,  in  the  event  the  car  rolls  onto  its 
side  or  roof.  Under  this  section,  a 
passenger  car  must  be  able  to  support 
twice  the  dead  weight  of  the  veUcle 
while  the  vehicle  is  resting  on  its  roof 
or  side. 

Justification.  NJ  Transit  requests  a 
waiver  of  this  requirement  because  the 
SNJLRT  is  designed  such  that  the  roof 
Mrill  have  sufficient  strength  to  support, 
without  permanent  deformation, 
concentrated  loads  of  250  poimds  pw 
person  as  applied  by  a  person  walking 
on  the  roof,  with  a  maximimi  of  three 
persons  there  at  any  given  time.  As 
noted  above,  the  imderfloor,  roof 
moimted  and  engine  compartment 
equipment  weighing  greater  than  200 
poimds  will  be  designed  to  withstand 
not  less  than  5.0  g  in  the  longitudinal 
direction,  2.0  g  in  the  lateral  direction, 
and  3.0  g  in  the  vertical  direction  and, 
when  these  loads  are  applied  separately, 
they  will  not  result  in  stresses  that 
exceed  90  percent  of  the  yield  or 
buckling  strength  of  the  material.  With 
a  compression  load  of  40,000  poimds 
applied  to  the  side  wall  at  the  side  sill, 
and  distributed  along  8  feet,  and  a 
compression  load  of  10.000  pounds 


applied  to  the  side  wall  at  the  belt  rail, 
there  will  be  no  yielding  or  buckling  of 
the  carbody  stmctxue. 

The  features  specified  above  are 
designed  to  enhance  crasbworthiness 
and  protect  the  occupied  volume.  The 
SNJLRT  vehicle  incorporates  a 
lightweight  low  floor  design,  which 
lowers  the  center  of  gravity  as  well  as 
the  load  conditions  in  rollover 
circumstances.  The  lower  center  of 
gravity  makes  the  SNJLRT  vehicle  less 
prone  to  rollover  than  a  standard 
commuter  rail  car.  Moreover,  in  the 
unlikely  event  of  a  rollover,  the  Ughter 
weight  of  the  SNJLRT  car  means  that  the . 
roofdoes  not  have  to  support  as  much 
weight  as  would  a  standard  commuter 
rail  car.  In  addition,  the  bulk  of  the 
equipment,  including  the  propulsion 
system  aud  powered  truck,  is  located  in 
the  articulated  center  segment  of  the 
vehicle  and  poses  no  direct  hazard  to 
passengers  in  the  event  of  a  rollover. 

In  the  unlikely  event  that  a  derailment 
leading  to  a  rollover  occiu«,  the  SNJLRT 
vehicle  specifications  provide  for 
structural  protection  of  the  occupant 
compartments  and.  in  conjunction  with 
the  other  safety  design  features  of  the 
vehicles,  will  provide  an  equivalent 
measure  of  safety. 

Section  238.217— Side  Structiue 

Section  238.217  sets  strength 
requirements  for  side  posts  and  comer 
braces.  This  section  also  requires  that 
outside  sheathing  of  mild,  open-hearth 
steel,  when  us«l  flat  and  without 
reinforcement  in  certain  side  frames,  be 
no  less  than  V^-inch  nominal  thickness. 
When  sheathing  used  for  truss 
construction  serves  no  load-canying 
function,  the  minimum  thickness  is  40 
percent  of  V%-inch  nominal  thickness. 
These  specifications  are  intended  to 
provide  for  additional  structural 
protection,  so  that  a  car  will  derail 
before  it  collapses  into  the  occupant 
compartments. 

Justification.  NJ  Transit  requests  a 
waiver  of  these  requirements  because 
the  SNJLRT  vehicle  is  designed  so  that 
with  a  compression  load  of  40,000 
pounds  applied  to  the  side  wall  at  the 
side  sill,  and  distributed  along  8  feet, 
and  a  compression  load  of  10,000 
pounds  applied  to  the  side  wall  at  the 
beh  rail,  there  will  be  no  yielding  or 
buckling  of  the  carbody  structure.  The  . 
approach  used  in  designing  the  SNJLRT 
aluminum  carbody  vehicle  involved 
niinimigjng  weight  while  providing 
maximum  protection  for  passengers, 
consistent  with  the  service 
requirements.  The  floor  level  and  design 
of  the  SNJLRT  vehicle  likely  will  prove 
superior  to  the  typical  low  floor  light 
rail  vehicle  in  side  impact  collisions  at 
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grade  ^axwsings.  The  low  floor  portion  of 
the  car  is  22"  above  top  of  rail,  which 
is  higher  than  a  typical  low  floor 
vehicle.  This  afibids  better  protection 
for  the  rail  passenger  should  a  highway 
vehicle  strike  it  The  vehicle  also  has  a 
well-lit  interior  and  external  indicator 
and  marker  lights,  and  will  therefore  be 
more  conspicuous  than  a  regular 
conunuter  or  freight  train. 

Additionally,  tne  relatively  short  train 
length  [typically  102.5  feet  (me  car), 
with  a  maximum  of  205  feet  (two  cars)] 
ensures  that  the  vehicle  will  not 
obstruct  a  grade  crossing  for  an 
,  extended  time  period,  'niis,  in 
conjunction  with  constant  warning  time 
crossing  protection,  will  encourage 
observation  of  grade  crossing  warnings. 


Section  238^21— Glaring 

Section  238.221  reiterates  the  safiBty 
glazing  standards  of  49  CFR  part  223 
and  establishes  standards  for  glazing 
aecurement  components.  T^  new 
requiiemoits  fw  glazing  aecurement  are 
designed  to  ensiue  that  the  glazing 
frame  be  capable  of  holding  the  glaaHng 
in  place  against  all  forces  which  it  is 
re^iired  to  resist  under  part  223.  and 
forces  created  by  air  pressure 
diffarences  caused  whoi  two  trains  pass 
at  their  authorized  maTrimum  speeds  in 
opposite  directions  at  the  minimiim 
track  separation  for  two  adjacent  tracks. 
Glazing  forced  from  the  window 
opening  is  a  potential  hazard.  Proper 
securement  of  glazing  assists  in 
retaining  penrais  within  the  vehicle  in 
the  event  of  a  collision  or  derailment 
Justification.  SNfLXT  vehicles  will 
meet  the  window  securement 
requirements  so  no  waiver  is  sought 
relative  to  that  requirement  NJ  Transit 
has  already  stated  a  basis  for  a  waiver 
request  for  the  remaining  provisions  as 
noted  under  part  223. 

Section  238.223— Fuel  Tanks 

This  section  provides  for  the 
structural  requirem«its  applicable  to 
external  and  internal  fuel  tanks. 
External  fuel  tanks  must  comply  with 
Association  of  American  Railroads 
(AAR)  recommended  practice  506. 
Performance  Requirements  for  Diesel 
Electric  Locomotive  Fuel  Tanks,  or  an 
industry  standard  providing  at  least 
equivalent  safety.  Internal  fuel  tanks 
must  be  positioned  to  reduce  the 
likelihood  of  accidental  penetration 
from  roadway  debris  or  collision.  The 
vent  system  and  spill  protection  systems 
must  be  designed  to  prevent  them  from 
becoming  a  path  for  niel  loss  for  any 
tank  cffientation  due  to  a  locomotive 
overturning.  The  bulkheads  and  skin 
must  have  a  minimum  steel  plate  %  of 
an  inch  thick  with  a  25,000  pound  yield 


strength,  or  be  made  with  a  material 
with  an  equivalent  strength.  These 
requirements  are  designed  to  keep  the 
'fuel  tank  from  being  punctured  and 
from  being  a  conduit  for  fiiel  spillage  if 
a  locomotive  tips  over. 

Justification.  NJ  Transit  requests  a 
waiver  of  these  requirements  because 
Uie  SNJLRT  vehicle  will  have  an 
internal  fiiel  tank  and  filler  pipes  that 
will  be  protected  from  the  passenger 
compartment  by  fire  barrier  matoial, 
and  which  will  be  properly  insulated  to 

Erevent  fire  danger.  The  fuel  tank  will 
9  constructed  and  located  in  a  maimer 
that  will  permit  filling  and  draining 
from  the  outside  of  the  vehicle  only. 
FiUer  pipes  will  be  equipped  to 
complement  filler  hoses  fitted  with  dry- 
break  mechanical  interlocks.  The 
SNJLRT  vehicle  will  be  equipped  with 
a  safety  cut-off  device  direcUy  on  the 
fuel  line  to  the  diesel  engine  M^ch 
meets  the  requiranents  stated  within 
the  ERA  locomotive  safety  standards.  49 
CFR  229.93,  Internal  Combustion 
Equipment.  Safety  Cut-off  Device.  The 
foel  tanks,  engine  and  propulsion 
equipment  are  located  in  ike  drive  unit 
positioned  in  the  center  of  the 
articulated  vehicle.  The  main  foel  tank 
is  located  above  the  floor,  and  two 
additional  fiiel  tanks  are  located  within 
the  side  frame  under  the  floor.  The  foel 
tank  was  designed  in  accordance  with 
UC  Standard  627,  and  will  comply  with 
the  requirements  of  FHWA  motor  carrier 
safiBty  standards  for  fiiel  systems,  49 
■CFR  393.67.  Refoeling  is  done  without 
pressure  and  there  are  level  sensors  to 
protect  against  overspilling. 

The  foel  tank  design  ensures  that  the 
passenger  compartment  is  isolated  from 
the  foel  tanks  and  engine.  The  central 
placement  of  the  drive  unit  provides 
significant  protecti<m  for  foel  storage 
and  piping  system.  The  foel  tanks  are 
located  above  the  floor  line  or  between 
the  side  frame  rails.  The  drive  unit 
structure  protects  foel  storage  and 
piping. 

During  a  derailment  the  carfoody 
structure  is  more  likely  to  come  into 
contact  with  the  rails  than  the  foel 
tanks.  Therefore  it  is  unnecessary  to 
supply  the  heavy  bulkhead  ends 
required  by  the  AAR  recommended 
practice  506.  In  addition,  as  part  of  the 
final  design  process,  the  SNJLRT 
Contractor  will  complete  a  full  safety 
review  of  the  foel  tanks  and  systems  to 
demonstrate  that  the  design  is  safe  and 
meets  appropriate  sections  of  FHWA 
motor  carrier  foel  tank  standards  set 
forth  at  49  CFR  part  393.  This  design 
meets  FRA  safety  objectives,  but  in  a 
manner  more  appropriate  to  the  SNJLRT 
vehicle  and  its  operation. 


Section  238.233— Interior  Fittings  and 
Surfaces 

Section  238.233  requires  each  seat  in 
a  passenger  car  to  be  seciirely  fastened 
to  the  cart>ody  so  as  to  withstand 
individually  applied  acceleration  of  4g 
acting  in  the  vertical  and  in  the  lateral 
direction  on  the  deadweight  of  the  seat 
(or  seats  if  a  tandem  unit).  Seat 
attachments  must  have  an  ultimate 
strength  capable  of  resisting  a 
longitudinal  inertial  fence  of  8g  acting 
on  die  mass  of  the  seat  plus  the  impact 
force  of  the  mass  of  an  unrestrained 
95th  percentile  male  occupant  striking 
the  seat  from  behind  when  the  floor  to 
which  the  seat  is  attached  decelerates 
with  a  triangular  crash  pulse  having  a 
peak  of  8g  and  a  duration  of  250 
milliseconds.  This  section  also  requires 
overhead  racks  to  provide  longitudinal 
and  lateral  restraint  for  stowed  articles 
and  be  attached  to  the  car  body  writh 
sufficient  strength  to  resist  loads  due  to 
a  longitudinal  force  of  8g,  a  vertical 
force  of  4g  and  a  lateral  force  of  4g. 
Other  interior  fittings  must  meet  me 
same  strength  requirements.  In  addition, 
to  the  extent  possible,  all  interior 
fittings  in  the  passenger  car  are  to  be 
recessed  or  flush-mounted,  and  sharp 
edges  and  comers  in  the  locomotive  cab 
or  passenger  car  will  be  either  avoided 
or  padded.  FIocr*  mounted  seats 
■provided  for  a  crew  member  assigned  to 
occupy  the  cab  of  a  locomotive  must  be 
capable  of  withstanding  the  same  load 
limits  as  required  for  overhead  storage 
racks,  with  the  mass  being  that  of  the 
seat  and  a  95th-percentile  male  crew 
member.  These  requirements  are 
designed  to  reduce  the  likelihood  and 
severity  of  injury  to  train  occupants 
caused  by  the  dislodging  of  seats  or   . 
other  interior  items,  or  by  occupants 
striking  interior  items  in  the  event  of  an 
accident 

Justification.  NJ  Transit  requests  a 
waiver  of  these  requirements  because 
the  seats  and  interior  fittings  of  the 
vehicle  have  been  designed  for  the 
SNJLRT  operating  environment.  The 
vehicle  is  designed  such  that  the 
passenger  seat  will  consist  of  a 
cantilevered  supporting  structure,  shell 
and  cushion  inserts  for  the  seat  and 
back.  The  vehicle  seats  are  cantilevered 
from  the  side  of  the  car,  which  permits 
placement  of  luggage  beneath  the  seats. 
Aspects  of  this  regulatibn  are  more 
appropriate  to  an  intercity  vehicle 
where  luggage  accompanies  most 
passengers.  This  vehicle  is  used  in  local 
service  where  luggage  is  typically 
limited  to  small  carry-on  items  such  as 
purses,  attache  cases,  etc.  There  is 
adequate  space  beneath  the  cantilevered 
seats  to  permit  stowage  of  larger  pieces 


of  lugga  ^,  which  limits  the  use  of  the 
overhea4racks. 

The  v^cle  interior  will  provide 
recess  M  flush-mounted  fittings,  and 
readily  elccessible  stanchions  and  grab 
rails  for  passenger  safety  and  comfort. 
Stanchikms  and  grab  rails  will  be  sized 
and  locked  to  provide  optimum 
arranget^ent  for  all  passengers.  They 
will  l^  iqf  a  color  distingmshable  by  the 
partiallytsighted.  Windscreens  will  be 
provided  adjacent  to  each  doorway, 
with  at  jlbast  the  upper  half  transparent, 
and  willjincorporate  a  stanchion 
extending  from  the  windscreen  to  the 
SNJURTloar  ceiling.  This  vehicle  also 
provides  more  floor  space  for  passenger 
circulatipn  than  an  intercity  or 
commuJLer  rail  car  due  to  its  service 
characteHstics. 

It  is  aOko  important  to  note  that  the 
proposed  seat  attachment  strength 
requireiiients  are  a  function  of  Uie 
proposM  800,000  pound  compression 
strength  {requirement.  Because  the 
SNJLR"^  (vehicles,  however,  have 
differei^^  compression  strength  values,  it 
is  not  necessary  for  the  SNJLRT  car  to 
meet  tlxl  proposed  8g/4g  force  resistance 
requirements.  In  the  SNJLRT  vehicles, 
the  provision  of  crashworthiness 
features  will  prevent  acceleration  in  the 
passen^^r  compartment  from  reaching 
such  levels.  Rather,  the  limit  for 
collisicns  up  to  IS  mph  is  2g.  Moreover, 
the  tugU  emergency  brake  rate  will  mean 
that  md9t  collisions  will  be  at  S  lower 
speed  than  would  be  the  case  with 
conventional  commuter  rail  cars. 

Sectioii  ]^38.23S— Doors 

Sectifii  238.235  provides  that  each 
passen^^r  must  have  a  minimum  of  two 
exterior  side  doors,  with  each  door 
providing  a  minimimi  clear  opening  of 
30  inches  horizontally  and  74  inches 
vertica^w. Hiis  section  also  provides  for 
the  availability  of  override  devices 
enabliilg  the  opening  of  doors  without 
power  ^m  both  the  inside  and  outside 
of  the  Cdrs  without  the  use  of  a  tool  cr 
other  implements. 

Justification.  NJ  Transit  requests  a 
waiverjdf  these  requirements  because 
the  SNjlJRT  vehicle  is  designed  with  an 
emergency  release  lever  on  the  inside  of 
each  d0i>rway  and  for  at  least  one 
doorway  per  side  on  the  outside  of  the 
vehicle.  This  will  enable  a  closed  and 
interlocked  door  to  be  lock-released 
without  power  supply.  Activation  of  the 
emergency  release  levers  will  allow  the 
door  leMers  to  be  manually  moved.  The 
interioV  jemergency  door  release  levers 
will  beidearly  marked  and  will  be  in  a 
location  accessible  to  all  passengers, 
consis«it  with  ADA  requirements. 

The  ^NJLRT  vehicle  will  have 
doorwdys  on  both  sides  to  permit  egress 


time  of  an  AW2  load  in  less  than  120 
seconds.  The  passenger  doorways  are 
two-panel  sliding  plug  type  and  flush 
with  carbody  in  the  closed  position. 
They  are  opened  and  closed 
pneumatically  and  provide  direct  access 
from  the  platform  to  the  car  interior. 
There  is  no  vestibule  with  secondary 
door  access  through  a  partition  to  the 
passenger  compartment.  The  clear 
opening  is  52.38  inches.  The  car  has  two 
doors  per  side  in  the  low  floor  area.  This 
door  configuration  permits  evacuation 
of  an  AW2  (67  Tons— 180  Passengers) 
car  from  either  side  in  100  seconds. 
Also,  with  regard  to  access,  all  windows 
can  be  safely  shattered  to  provide 
additional  access/egress  locations. 

Section  238.237— Automated 
Monitoring 

Section  238.237  requires  that 
controlling  locomotives  have  working 
alerters.  The  alerter  timing  must  be  set 
by  the  operating  railroad  taking  into 
consideration  maximum  train  speed  and 
signal  system  capabilities.  Under  this 
section,  the  working  alerter  must  initiate 
a  penalty  brake  application  if  the  train 
operator  does  not  respond  to  the  alerter. 
Ifthe  alerter  fails  en  route  a  second 
qualified  person  will  be  stationed  in  the 
cab  or  the  operator  will  be  in  constant 
communication  with  a  second  crew 
member  until  the  train  reaches  the  next 
terminal.  These  requirements  are 
intended  to  prevent  a  train  collision  or 
derailment  due  to  the  inattention  or 
incapacity  of  the  train  operator,  that 
would  result  in  loss  of  control  of  the 
train. 

Justification.  NJ  Transit  requests  a 
waiver  from  these  requirements  because 
the  SNJLRT  vehicle  is  equipped  with  its 
own  controller  and  audible  alerter 
features  to  provide  an  equivalent  level 
of  safety.  If  a  vehicle  operator  fails  to 
respond  to  an  alerter  approximately 
every  30  seconds,  the  vehicle  goes  into 
an  immediate  penalty  brake  appUcation. 
A  keyed  control  switch  will  be 
provided,  which  is  interlocked  such  that 
only  the  master  controller  at  the  front 
end  of  the  lead  SNJLRT  car  of  a  consist 
is  operable.  The  braking  demand  of  the 
master  controller  and  braking  handle 
always  has  priority  over  the  motoring 
demand.  The  drive  control  unit  controls 
and  supervises  the  protective  functions 
of  the  propulsion  converter. 

In  aaditicm  to  the  master  controller, 
redundant  safety  systems  are  provided. 
For  example,  the  vehicle  is  also 
controlled  by  enforce-stop  devices 
which  initiate  a  brake  application  ifthe 
vehicle  fails  to  respond  to  signal 
commands.  Also,  an  emergency  stop 
push-button  will  be  provided  such  that, 
when  pushed,  it  will  activate  the 


emergency  brakes.  It  will  be  possible  to 
activate  the  emergency  stop  push-button 
from  any  console  in  a  consist.  Finally, 
the  SNJLRT  service  route  involves 
frequent  station  Stops  in  signaled 
territory  under  control  of  a  dispatcher. 

Section  238.301 — Inspection,  Testing 
and  Maintenance 

Subpart  D  of  part  238.  §§  238.301 
throu^  238.319,  contains  requirements 
pertaining  to  the  inspection,  testing,  and 
mainteneince  of  the  passenger 
equipment  and  systems  required  for 
Tier  1  passenger  equipment.  These 
requirements  are  designed  to  ensiuv  that 
passenger  rail  operations  are  conducted 
only  on  vehicles  whose  components  and 
systems  are  in  good  woiking  order, 
thereby  reducing  both  the  chances  of  an 
equipment-related  accident  and  the 
severity  of  damage  or  injuiry  in  the  case 
of  an  accident. 

NJ  Transit  anticipates  being  in 
compUance  with  the  requirements  of 
subpart  D.  However,  NJ  Transit  requests 
a  waiver  of  any  requirements  that 
correlate  to  the  subpart  B  or  C  standards 
from  which  NJ  Transit  has  sought 
waivers  to  depart.  SNJLRT  equipment 
will  be  subject  to  a  detailed  program  of 
inspection,  testing  and  maintenance,  as 
required  by  the  NJDOT  SSPS  and  the 
SNJLRT  SSPP.  Specifically,  §5.1.5.  of 
the  NJDOT  SSPS  requires  the  SSPP  to 
provide  for  periodic  and  as  needed 
maintenance,  inspection,  and  testing  of 
equipment  and  facilities,  as  well  as 
training  and  certification  of  employees 
in  safety-sensitive  positions.  The 
SNJLRT  SSPP  will  address  these  issues 
in  detail,  setting  forth  specific 
inspection  maintenance  and  testing 
schedules  and  protocols  for  all  major 
equipment,  components,  and  systems. 

Part  239 — FRA  Requirement  and 
Purpose 

Part  239  contains  standards  for  the 
preparation,  adoption,  and 
implementation  of  emergency 
preparedness  plans  by  railroads 
connected  with  the  operation  of 
passenger  trains.  It  is  intended  that  by 
providing  sufficient  emergency  egress 
capability  and  information  to  passengers 
and  by  having  emergency  preparedness 
plans  calUng  for  coordination  with  local 
emergency  response  officials,  the  risk  of 
death  or  injury  to  passengers,  employees 
and  others  in  the  case  of  accidents  or 
other  incidents,  will  be  lessened.  This 
rule  was  adopted  as  a  result  of  several 
serious  crashes  involving  commuter 
trains. 

Justification.  NJ  Transit  requests  a 
waiver  of  this  requirement  because  the 
SNJLRT  system  will  be  operated  in 
Accordance  with  the  emergency 
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preparedness  specifications  of  the 
SN^JIT  SSPP,  under  the  oversight  of 
the  NJDOT's  State  Safety  Oversight 
Program.  The  SSPP  sets  forth 
procedures  and  requirements  dealing 
with  emergency  situations  tailored  to 
the  SNJLRT  system,  but  which  also 
draw  on  the  experience  of  emergency 
preparedness  standards  firom  other  rail 
traiisit  systems  whose  operations  and 
equipment  more  closely  resemble  the 
SNJLRT  system  than  FRA-regulated 
commuter  rail  systems.  Section  5.1.4.1 
of  the  NPOT  SSPS  requires  NJ  Transit 
to  adopt  an  emergency  response  plan 
and  procedures  which  must  include  a 
means  to  communicate  and  coordinate 
.  with  external  emergency  response 
agencies,  and  provide  for  emergency 
simulations  and  drills,  and  training. 
Section  9  of  the  SSPS,  Security,  requires 
the  SSPP  to  contain  Emergency 
Operating  Procedures  to  deal  with  a 
variety  of  emergency  situations, 
including  accidents,  natural  disasters, 
and  sabotage  or  other  criminal  activities. 
The  SNJLRT  SSPP  will  contain  a 
detailed  emergency  response  plan 
which  will  provide  for  contingency 
planning  for  passenger  evacuation  and 
crowd  control  coordination  and  training 
and  simulation  drilUng  with  outside 
emergency  response  providers.  The 
emergency  response  plan  will  also 
specify  required  emergeiu^  equipment 

In  addition  to  emergency  response 
planning  required  by  §§5  and  9  of  the 
SSPS.  the  SSPS  requires  NJ  Transit  to 
engage  in  a  process  by  which  hazards 
occurring  in  operations,  maintenance, 
and  engineering  are  identified  and 
categorized  according  to  severity  and 
likelihood.  Resolutions  to  reduce 
hazards  to  the  lowest  level  practicable 
must  then  be  considered.  See  SSPS,  §  7, 
Exhibit  C.  This  process  will  help  the 
SNJLRT  contractor  to  develop  the 
emergency  response  plan,  including  the 
design,  in  advance,  of  processes  for 
handling  exceptions  to  established 
procedures  where  situations  require 
them.  A  hazard  resolution  matrix  will 
be  included  in  the  SSPP. 

In  addition,  the  Safety  Committee  will 
address  emergency  preparedness  issues 
and  provide  coordination  between  NJ 
Transit,  the  SNJLRT  Contractor,  Conrail 
and  local  emergency  response  agencies. 
The  NJDOT,  as  part  of  its  oversight 
activities,  will  be  responsible  for 


investigation  of  accidents  and  ot^er 
emergency  situations. 

These  emergency  preparedness 
standards  will  provide  a  level  of  safety 
equivalent  to  the  ERA  requirements  in 
a  manner  more  appropriate  to  the 
SNJLRT  operating  environment. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  either  the  request  for  a 
waiver  of  certain  regulatory  provisions 
or  the  request  for  an  exemption  of 
certain  statutory  provisions.  If  any 
interested  party  desires  an  opportunity 
for  oral  comment,  he  or  she  should 
notify  FRA,  in  writing,  before  the  end  of 
the  comment  period  and  specify  the 
basis  for  his  or  her  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  munber  (e.g..  Waiver 
Petition  Docket  Number  FRA  1999- 
5987)  and  must  be  submitted  to  the  DOT 
Docket  Management  Facility,  Room  PL- 
401  (Plaza  level)  400  Seventh  Street. 
S.W..  Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  aflw  that 
date  will  be  considered  as  far  as 
practicable/All  written  communications 
concerning  this  proceeding  are  available 
for  examination  during  regular  business 
hours  (9:00  a.m.-5:00  p.m.)  at  the  above 
fecility.  All  doctunents  in  Uie  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

Issued  in  Washington.  D.C  on  August  10, 
1999. 
Midhael  Logne, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[PR  Doc.  99-21777  Filed  a-20-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Admirtlstration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  fOr  Exemptfons 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

action:  List  of  applicants  for 
exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
fit>m  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Pari  107.  Subpart  B).  notice  is 
hereby  given  that  die  Office  of 
Hazardous  Materials  Safisty  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particuilar  exemption  is  requested  is 
indicated  by  a  niunber  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1— Motor  vehicle.  2 — ^Rail 
freight.  3 — Cargo  vessel,  4 — Cargo 
airoaft  only,  5 — ^Passenger-carrying 
aircraft. 

DATES:  Commmts  must  be  received  on 
or  before  September  22, 1999. 
ADDRESS  COMMDITS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street,  SW,  Washington,  DC  20590  or  at 
http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b):  49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  August  17, 
1999. 
J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 
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ograms 


12316-1 « 


12317- » 


12319- » 


12324- » 


1232&-^ 


12327- n 


Do: 


[FR 
BRiJNQ 


RSPA-1999-6014 


RSPA-199»-«016 


RSPA-1999-6015  .. 


RSPA-1999-«)51 


The  Dow  Chemical  Co., 
Channahon,  IL 


Archimica,  Gainesville,  FL ... 


BR,  Atlanta.  GA 


RSPA-1 999-6099 


RSPA->1999-6100 


STC  Technologies,  Inc., 
Bethelem,  PA. 


49  CFR  177.834(i){3) 


49  CFR  173243(C) 


49  CFR  178.503(a)(9)(ii) 


Lifeline  Technologies,  Inc., 
Sharon  Hill,  PA. 


International  Federation  of 
Inspection  Agenoes, 
Houston,  TX. 


49CFR171.11(d)(14). 
171.12{b)(17), 
1 73.301  (e)&(0. 
173.304(a)(1)  &  (a)(3). 


49  CFR  174.67 


49  CFR  176.3(a)(1)(i>, 
176.3(b)(4). 


To  extend  the  25  feet  at- 
tendance requirement  for 
loading  of  cargo  tanks 
containing  various  dasses 
of  hazardous  materials, 
(mode  1) 

To  authorize  the  transpor- 
tation in  commerce  of 
Class  3  material  in  DOT- 
57  portable  tanks  not 
presently  authorized, 
(modes  1,  3) 

To  auttiorize  the  transpor- 
tatkm  in  commerce  of 
1 H2  corrtainers  that  hav« 
not  been  property  marked 
and  labelled  for  reuse  in 
transporting  regulated 
medical  waste,  (mode  1) 

To  authorize  the  one-time 
transportation  in  com- 
merce of  a  specially  de- 
signed device  containing 
small  quantities  of  Divi- 
sk)n  2.1  gases,  (modes  1, 
2.  3.  4) 

To  authorize  an  alternative  . 
monitoring  system  during  - 
unk>ading  of  vanous  haz- 
ardous materials  without 
the  physical  presence  of 
an  unk>ader.  (mode  2) 

To  authorize  the  transpor- 
tatwn  in  commerce  of 
Packing  Group  1  material 
in  non-bulk  glass  cort- 
tainers.  (mode  1) 
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DEPARTMENT  OF  TRANSPORTATION 

Reseajrch  and  Special  Programs 
Admliibtratlon 

OfficelOf  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AQENCtV:  Research  and  Special  Programs 
Administration,  DOT. 

ACTI€4i  List  of  applications  for 
modification  of  exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  add  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  P^rt  107.  Subpart  B),  notice  is 
herebyigiven  that  \he  Office  of 


Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  September  7, 1999. 
ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 


Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  nimiber. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Records  (Center,  Nassif  Building. 
400  7th  Street  SW,  Washington,  DC  or 
at  http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  August  17, 
1999. 

J.  Suzanne  Hedgepeth, 
Director,  Office  of  Hazardous  Materials 
Exemptions  and  Apprpvals. 
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Appicaiion  Na 


7277-*!, 


10180-M. 
10872-M. 
10B4S-M. 
11215^. 
11436-M. 
118Z7-M. 
1 186v*M , 

11942-M. 
11900-M. 
12310-M. 


Docket  Na 


RSPA-1997-2S30 


RSPA-1997-2898  

RSPA-1 907-3098  _  „ 

RSPA^1909-6061  ...........  |  Fh^i'siar  Wasla.  iiii  lite  wWrIo') 


Appicant 


Structural  Composites  Industries  Pomona,  CA.(»  ... 
Department  of  Defense  (MTMC)  Pais  Church, 

VA.O). 

Fireboy-XinlBx  Grand  BafUt,  Ml.o) 

Burtlnglon  Packaging,  Inc.  Brooklyn,  NY.w 

Structural  Composites  Industries  Pomona,  CA.(»  ... 

Orbital  Sdenoes  Corporatkm  Dulles,  VA.») 

BAR  SpsdaMes,  Inc.  Staatsburg,  NY.<^ 

NRS  Amsrica.  Inc.  White  Plains,  NY.w 

Oim   CorporaHon/Moloroia  Corporalkm   Horta»i, 

CT/Chandtar,  AZ.<»). 

NMor  Chemteal  Conpany  Ljong  Beach,  CA.<><»  . 

Taytor-Wharton  Coyne  HunlsvMe,  AL(») 


ModHk»tenof 
exemption 


7277 
9649 

10180 
10672 
10945 
11215 
11436 
11827 
11856 

11942 
11990 
12310 


noiJwTSdfcsrcr^^ 

'Jo  modify  the  exenytton  to  Inckide  Competent  Authority  Appi 


Approval  language  for  intemattonal  shipping  purposes  of  limited  quantity  Class  7 
111  "»gy?»«^w"<*P"to«uttKrtee  an  addttkxiai  Oiviskm  2.2  material  in  DOT  Spedficainn  39  cylinders. 

mS°o!lga  !S3d?l!S5^^^ 

t.ffisffiS'in'racSJEay^^ 


•TpmodJrfieejieiivltontoalowtortheaddWonofai 


.  d-inn  ch-v—  «i  ~J^i^52iS2L^  i^PIHrnalerial  in  DOT  specHteathm  46„  w,-.«o,«. 

1 1  iiMkiiiaIn  design  changes  of  non4X)T«pecificalkwicyfedera  tor  Ihetransportatton  of  certain  DMston  2.1, 2.2  and 

^^^^JjTorajBSue  the  exernptton  originaly  issued  on  an  ernergen^ 


(PR  Doc  99-21788  Piled  8-20-99;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 
SubmMon  for  0MB  RMtaw; 

COfWMIIt  RSQIIMt 

Aufiut  18. 1990. 

The  Department  of  TYeasuiy  has 
submitted  the  following  piiblic 
infonnatian  collection  requirement(8)  to 
0MB  far  review  and  clearance  under  the 
Papnwork  Reducdcm  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submissioii(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Qearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
C^ffB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  Yoric  Avenue.  NW., 
Washington.  DC  20220. 

Dates:  Writtoi  comments  should  be 
received  on  or  before  September  22, 
1999  to  be  assured  of  consideration. 

Bnrean  of  Alcohol,  Tobacco  and 
nreaims  (BATF) 

OAffl  Number  1512-0156. 

Fonn  NunAer  ATF  F  2987  (5210.8). 

Type  of  Review:  Extension. 


Title:  Computation  of  Tax  and 
Agreement  to  Pay  Tax  on  Puerto  Rican 
Qgan  or  Cigarettes. 

Description:  ATF  F  5210.8  is  used  to 
calculate  the  tax  due  on  cigars  and 
cigarettes  manufactured  in  Puerto  Rico 
and  shipped  to  the  United  States.  The 
form  identifies  the  ta}q>ayer,  cigare  or 
cigarettes  by  tax  class  a  certification  by 
a  U.S.  Customs  official  as  to  the  amount 
of  shipment,  and  that  the  shipment  has 
been  released  to  the  United  States. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

nequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
150  hours. 

OMB  Number:  1512-0167. 

Form  Number:  ATF  F  3072  (5210.14). 

Type  of  Review:  Extension. 

Titie:  Transportation  in  Bond  and 
Notice  of  Puerto  Rican  Tobacco 
Products.  Qgarette  Papers  and  Tubes. 

Description:  ATF  F  3072  (5210.14)  is 
used  to  dociunent  the  shipment  of 
taxable  products  brought  into  the 
United  States  in  bcmd  fiom  Puerto  Rico. 
The  form  documents  certification  by 
ATF  to  account  for  the  tax  liability  as 
well  as  any  adjustments  assessed  to  the 


bonded  licensee.  The  form  also 
describes  the  shipment  and 
identification  of  licensee  who  receives 
the  products. 

Respondent:  Business  or  other  for^ 
profit. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Repotting  Burden: 
200  hours. 

Oha  Number:  1512-0199. 

Fonn  Nun^)er:  ATF  F  5110.30. 

7>pe  of  Review:  Extension. 

Title:  Drawback  on  Distilled  Spirits 
Exported. 

Description:  ATF  F  5110.30  is  used  by 
persons  who  export  distilled  spirits  and 
wish  to  claim  a  drawback  of  taxes 
already  paidin  the  United  States  (US). 
The  form  describes  the  claimant,  spirits 
for  tax  purposes,  amount  of  tax  to  be 
refunded,  and  a  certification  by  the  U.S. 
Govemmmt  agmt  attesting  to 
exportation. 

Respondent:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  2  houn. 

Frequency  of  Response:  On  occasion. 


LI  materials  in 
laniity  Class  7 

liners  for  shiip- 
.1  materials  in 
lazardousma- 
for  use  in  trie 
tessesofhaz- 


Estint^ted  Total  Reporting  Burden: 
10,000  lisurs. 

OMB  I  lumber:  1512-0214. 

Form  i  dumber:  ATF  F  5110.74. 

Type  c  fflew'eiv:  Extension. 

Tide:  i  Application  and  Permit  Under 
U.S.C.  gl81— Alcohol  Fuel  Producer. 

Descnption:  This  form  is  used  by 
persons  ivho  wish  to  produce  and 
receive  i^irits  for  the  production  of 
alcohol  I  ^els  as  a  business  or  for  their 
own  us^land  for  State  and  local 
registraiion  where  required.  The  form 
describ^  the  person(s)  applying  for  the 
permit, 'Vocation  of  the  proposed 
operation,  type  of  material  used  for 
production  and  amount  of  spirits  to  be 
product. 

Respbindent:  Business  or  other  for- 
profit. 

Estim  \ted  Number  of  Respondents: 
734.        ' 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  48  minutes. 

Freqakncy  of  Response:  On  occasion. 

Estin^^ted  Total  Reporting  Burden: 
1.321  hkhirs. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobaccbi  and  Firearms,  Room  3200, 650 
Massachusetts  Avenue,  NW, 
Washington.  DC  20226. 

OMBI^evieiver:  Alexander  T.  Hunt 
(202)  306-7860,  Office  of  Management 
and  Bucket,  Room  10202.  New 
Executive  Office  Building.  Washington, 
DC205iQ3. 
LoisK.}|Dllaiid, 

Departi^kntal  Reports  Management  Officer. 
[FR  Doci  99-21764  Filed  8-20-99;  8:45  am) 
4Si»-m-p 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-9:  OTS  Nos.  H-3478  and  149691 

IGA  Federal  Savings,  Feasterville, 
Pennsylvania;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  August 
12, 1998,  the  Director,  Office  of 
Examination  &  Supervision,  Office  of 
Thrift  Supervision,  or  his  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  applicaticm  of  IGA  Federal 
Savings,  Feasterville,  Pennsylvania,  to 
convert  to  thd  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch.  Office  of  Thrift 
Supen'ision,  1700  G  Street,  NW, 
Washington.  DC  20552,  and  the 
Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place. 
18Ui  Floor.  Jersey  Qty.  New  Jersey 
07302. 

Dated:  August  12, 1999. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

(FR  Doc.  99-21839  Filed  8-20-99;  8:45  am] 
aajjNO  CODE  a7ao-oi-p 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
For  Exhit>ition  Determinations 

agency:  United  States  Information 
Agency. 


action:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  F.R.  27393,  July  2. 1985). 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Adriaen  de 
Vries,  Imperial  Sculptor"  imported  from 
abroad  for  temporary  exhibition  without 
profit  within  the  United  States,  is  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 
vrith  the  foreign  lender.  I  also  determine 
that  the  exhibition  or  display  of  the 
listed  exhibit  objects  at  The  J.  Paul  Getty 
Museum,  Los  Angeles,  California,  bom 
on  or  about  October  12, 1999  to  on  or 
about  January  9,  2000.  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Jacqueline  H.  Caldwell,  Assistant 
General t>}imsel.  202/619-6982,  and  the 
address  is  Room  700,  U.S.  Information 
Agency.  301  4th  Street,  S.W., 
Washington.  D.C.  20547-0001. 

Dated:  August  18, 1999. 
Lasjia, 

General  Counsel. 

(FR  Doc.  99-21791  Filed  8-29-99: 8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t)y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Federal  Register 

Vol.  64,  No.  162 

Monday,  August  23,  1999 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  878 

[DoclcetNa91N-«281I 

RIN0910-AZ17 

General  and  Plastic  Surgery  Devices; 
Effective  Date  of  Requirement  for 
Premarket  Approval  of  tlie  Silicone 
Inflatable  Breast  Prosthesis 

Correction 

In  rule  document  99-21508, 
beginning  on  page  45155,  in  the  issue  of 


Thursday,  August  19, 1999,  make  the 
following  correction: 

On  page  45156,  in  the  first  column,  in 
the  EFFECTIVE  DATE:  section,  "August  18, 
1999"  should  read  "August  19, 1999". 
(PR  Doc.  C9-21508  Filed  8-20-99;  8:45  am] 
BiUMOOOOE  isos-ei-o 


Monday 
August  23,  1999 


Part  II 

Environmental         ^ 
Protection  Agency 

40  CFR  Part  130 

Proposed  Revisions  to  the  Water  Quality 
Planning  and  Management  Regulation; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPW1130 

rrooo—d  rieulsluiii  lu  Uie  Wilei 
QiMlity  Planning  and  Manaqamant 
naoulaUuii 

AOPiCY;  Enviraninental  Protection 

Agency. 

ACTION:  Proposed  rule. 


available  in  individual  watersheds,  with 
meaningful  involvement  of  stakeholders 
in  the  local  commimity.  Also  in  today's 
Federal  Rqiister,  EPA  is  proposing  a 
companion  rule  amending  NPDES  and 
water  quality  standards  regulations  to 
better  support  establishment  of  TMDLs. 

DATES:  Comments  on  this  proposal  must 
be  submitted  on  or  before  October  22, 
1999.  Comments  provided  electronically 
will  be  considered  timely  if  they  are 
submitted  by  11:59  P.M.  (Eastern  time) 
October  22. 1999. 


t:  Today's  action  revises, 
clarifies  and  strengthens  the 
Environmoital  Protection  Agency's 
(EPA)  current  regulatory  requirements 
bx  estaUishing  Total  Maximum  Daily 
Loads  (TMDLs)  under  the  Clean  Water 
Act  (CWA).  Today's  proposed  rule  will 
provide  States,  Territories  and 
authorized  Tribes  with  the  necessary 
infiormatian  to  identify  impaired  waters 
and  to  establish  TMDLs  to  restore  water 
quality.  Today's  proposed  rule  clarifies 
and  strengthens  how  TMDLs  are 
established  so  they  can  more  effisctively 
contribute  to  improving  the  nation's 
water  quality.  Through  this  proposal, 
State,  Territorial  and  authorized  Tribes 
can  tailor  their  water  quality  programs 
to  address  the  characteristics,  pr^lems, 
risks,  and  implementation  toou 


I:  Send  written  comments  on 
the  proposed  rule  to  the  Comment  Clerk 
for  the  TMDL  Program  Rule,  Water 
Docket  (W-98-31).  Environmental 
Protection  Agency.  401 M  Street.  S.W., 
Washington,  DC  20460. 

For  information  on  Filing  comments, 
see  "Additional  Comment  Information" 

in  SUPPLBBITARY  MFORMATION. 

A  copy  of  the  supporting  documents 
dted  in  this  proposal  is  available  for 
review  at  EPA's  Water  Docket;  Room 
EB-57  (East  Tower  Basement),  401  M 
Street,  SW.  Washington.  DC  20460.  For 
access  to  docket  materials,  call  (202) 
260-3027  b^ween  9  a.m.  and  3:30  p.m. 
for  an  appointment.  An  electronic 
version  of  this  proposal  will  be  available 
via  the  Internet  at:  <http:// 
wMrw.epa.gov/OWOW/tmdl/ 
index.html>. 


FOR  FURTHER  INFORMATION  CONTACT: 
Hazel  (ktmian,  U.S.  EPA,  OfBce  of 
Wetlands,  Oceans  and  Watersheds 
(4503F),  401  M  St.,  S.W.,  Washingt(m, 
D.C.  20640,  (202)  401-4078. 

SUPPLEMBHTARY  INFORMATION: 

Authwitjr:  Qean  Water  Act  Sections  106. 
205(g),  20S(j).  208.  303,  and  305. 

Additional  Conunent  Infimnation 

EPA  requests  that  commenters  submit 
any  refisrences  dted  in  their  comments. 
EPA  also  requests  that  commenters 
submit  an  original  and  3  copies  of  their 
written  comments  and  enclosures. 
Commenters  that  want  receipt  of  their 
comments  acknowledged  idiould 
indude  a  self-addressed,  stamped 
envelope.  AU  comments  must  be 
postmarked  or  delivered  by  hand.  No 
fiacsimiles  (faxes)  will  be  accepted. 

EPA  will  also  accept  comments 
electronically.  Comments  should  be 
addressed  to  the  following  Internet 
address:  ow-docketOepa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  or  WordP»fect  file  avoiding  the 
use  of  special  characters  and  anyform 
on  encryption.  Electronic  comments 
must  be  identified  by  the  docket  number 
W-98-31,  and  may  be  filed  online  at 
many  Federal  depository  Libraries.  No 
confidential  business  information  (CBI) 
should  be  sent  via  e-mail. 


Entities  Potentially  Regulated  by  the  Proposed  Rule 


Category 


State.  Local.  TritMi  Government 
Federal  GovemnMnt 


NAICS  Codes 


N/A 


SIC  Codes 


N/A 
N/A 


Examples  of  potentially  regulated  entities 


States.  Territories,  and  authorized  Tribes. 
EPA. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  your 
&dlity.  company,  business 
Ofganization,  etc.,  is  regulated  by  this 
action,  you  diould  carefully  examine 
the  applicability  oiteria  in  §  130.20  of 
the  proposed  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 


A.  Background 

2.  What  Are  the  Current  Statutory  and 
Regulatory  Requirements  for  Identifying 
Waterbodies  That  Require  TMDLs  and 
Establishing  TMDLs? 

The  CWA  indudes  a  number  of 
programs  aimed  at  restoring  and 
maintaining  water  quality.  These 
indude  national  tedmology-based 
efQuent  limitation  guidelines;  national 
water  quality  criteria  guidance;  State. 
Territorial  and  authorized  Tribal  water 
quality  standards;  State,  Territorial  and 
authorized  Tribal  nonpoint  source 
management  programs;  funding 
provisions  for  mimidpal  wastewater 
treatment  facilities;  State.  Territorial 
and  authorized  Tribal  water  quality 
monitoring  programs;  and  the  National 
Pollutant  Discharge  Eliminatioa  System 
(NPDES)  permit  program  for  point 
sources.  These  programs  have  produced 
significant  and  widespread 
improvements  in  water  quality  over  the 


last  quarter-centtuy,  but  many 
waterbodies  remain  impaired  by  one  or 
more  pollutants.  For  example,  the 
National  Water  Quality  Inventory 
Report  to  Congress  for  1996  indicates 
that  of  the  19  percent  of  the  Nation's 
rivers  and  streams  that  have  been 
assessed.  35  percent  of  these  do  not 
fully  support  water  quality  standards  or 
uses  and  8  percent  of  these  are 
threatened.  Of  the  72  percent  of  estuaiy 
waters  assessed.  38  percent  are  not  fully 
supporting  water  quality  standards  or 
uses  and  4  percent  are  threatened.  Of 
the  40  percent  of  lakes,  ponds,  and 
reservoirs  assessed  (not  including  the 
Ckeat  Lakes),  39  percent  are  iiot  fully 
supporting  water  quality  standards  or 
uses  and  10  percent  are  threatened. 

The  goal  of  establishing  TMDLs  is  to 
assure  that  water  quality  standards  are 
attained  and  maintained.  Section  303(d) 
of  the  CWA  requires  States,  Territories 
and  authorized  Tribes  to  identify  and 
establish  a  priority  ranldng  fiar  %vaters 


for  whif:|i  existing  pollution  controls  are 
not  strident  enou^  to  attain  and 
maintain  State,  Territorial  and 
authori|»d  Tribal  water  quality' 
standariiB.  establish  TMDLs  for  those 
waters,  and  submit,  from  time  to  time, 
the  list  qf  waters  and  TMDLs  to  EPA. 
Sectionj  $03  (d)  requires  EPA  to  review 
and  ap^iove  or  disapprove  lists  and 
TMDLs]  Vithin  30  days  of  the  time  they 
are  sub<iiitted.  If  EPA  disapproves  a  list 
or  a  TMDL.  EPA  must  establish  the  list 
or  TMDIL  for  the  State,  Territory  or 
authorit^d  Tribe. 

EPA  i^ued  regulations  governing 
identification  of  impaired  waters  and 
establishment  of  TMDLs,  at  40  CFR 
130.7,  iii  1985  and  revised  them  in 
1992.  Tqe  current  regulations  provide 
that:      ! ; 

•  Stat^i  Territorial  and  authorized  Tribal 
lists  must  include  those  waters  for  which 
more  striiigent  effluent  limitations  or  other 
poUutioii  controls  (e.g.,  best  management 
practices)  required  by  local,  State,  or  Federal 
authoritv  are  not  stringent  enough  to  attain 
and  maintain  applicable  water  quality 
standanfc; 

•  Stat^t  Territorial  and  authorized  Tribal 
lists  mu$t;  be  submitted  to  EPA  every  two 
years,  on  \pril  1  of  every  even-numbered 
year; 

•  Thebriority  ranking  for  listed  waters 
must  indf  ide  an  identification  of  the 
pollutant  or  pollutants  causing  or  expected  to 
cause  th(  i  impairment  and  an  identification  of 
the  wate  -bodies  targeted  for  TMDL 
developi  iient  in  the  next  two  years; 

•  StatM.  Territories  and  authorized  Tribes, 
in  developing  lists,  must  assemble  and 
evaluate  iall  existing  and  readily  available 
water  quality-related  data  and  information; 

•  Stat^i,  Territories  and  authorized  Tribes 
must  sublet,  with  each  list,  the  methodology 
used  to  develop  the  list  and  provide  EPA 
with  a  rationale  for  any  decision  not  to  use 
any  existing  and  readily  available  water 
quality-related  data  and  information;  and 

•  TMdLs  must  be  established  at  levels 
necessaryito  implement  applicable  water 
quality  s^ndaids  with  seasonal  variations 
and  a  nu|i^  of  safety  that  takes  into  account 
any  lack  df  knowledge  concerning  the 
relationsfcop  between  effluent  limitations  and 
water  quality. 

Existiitg  regulations  define  a  TMDL  as 
a  quantitjative  assessment  of  a  water 
quality  Problem.  The  TMDL  specifies 
the  amoji^t  of  a  particular  pollutant  that 
may  be  bresent  in  a  waterbody,  allocates 
allowable  pollutant  loads  among 
sources,  end  provides  the  basis  for 
attaining  or  maintaining  water  quality 
standard.  TMDLs  are  established  for 
wateibojqy  and  pollutant  combinations 
for  wateobodies  impaired  by  point 
sources,  bonpoint  sources,  or  a 
combinit^on  of  both  point  and  nonpoint 
sources. 

Indiai  Tribes  may  be  authorized  to 
establisk  TMDLs  for  waterbodies  within 


their  jurisdiction.  To  date,  however,  no 
Tribe  has  sought  or  received  CWA 
authority  to  establish  TMDLs. 

2.  WhatWas  the  TMDL  Federal 
Advisory  Committee  Act  (FACA) 
Committee  and  What  Did  It  Do? 

In  November  1996,  EPA  established  a 
Federal  Advisory  Committee  Act 
Committee  (FACA  Committee)  to 
provide  recommendations  on  improving 
regulations  and  guidance  for  identifying 
impaired  waterbodies  and  establishing 
TMDLs.  EPA  charged  the  FACA 
Committee,  a  sub^up  of  the  National 
Advisory  Coimdl  for  Environmental 
Policy  and  Technology,  with 
recommending  ways  to  improve  the 
efiiectiveness  and  efficiency  of  State, 
Territorial.  Tribal  and  EPA  efforts  to 
identify  waterbodies  for  which  TMDLs 
must  be  established  and  the  way  in 
which  TMDLs  are  established.  EPA 
asked  the  FACA  Committee  to  provide 
advice  on  new  policy  and  regulatory 
directions  for  l^fDLs,  including  their 
role  in  watershed  protection,  the 
identification  of  impaired  and 
threatened  waterbodies.  the  pace  of 
TMDL  establishment,  the  science  and 
tools  needed  to  suppori  the 
establishment  of  l^dDLs  and  the  roles  * 
and  responsibihties  of  States, 
Territories.  Tribes  and  EPA  in 
establishing  TMDLs. 

The  20  FACA  Committee  members 
were  a  geographically  balanced  and 
highly  motivated  group  of  individuals 
with  diverse  interests  in.  knowledge  of. 
and  broad  perspectives  on  TMDLs. 
Members  included  State  and  local 
officials,  a  Tribal  consortium 
representative,  farmers,  a  forestry 
representative,  environmental  advocacy 
group  representatives,  industry 
representatives,  a  law  professor,  the 
executive  director  of  a  watershed 
management  council,  and  an 
environmental  consultant.  Members 
came  from  both  the  public  and  private 
sectors,  and  each  brought  to  the 
committee  diverse  professional 
expertise,  including  law,  science,  public 
policy,  management,  public  advocacy, 
and  engineering.  Representatives  of  the 
United  States  Department  of 
Agricultiue's  Natural  Resources 
Conservation  Service  and  Forest 
Service,  and  EPA's  Office  of  Water 
served  as  ex  officio  members  of  the 
FACA  Committee. 

The  FACA  Committee  completed  its 
deliberations  in  May  1998  and 
submitted  its  final  report  to  EPA  on  July 
28, 1998.  The  FACA  Committee's  final 
report  includes  over  one  hundred  and 
sixty  recommendations  for  improving 
government  efforts  to  identify  impaired 
waters  and  establish  TMDLs. 


B.  Smnmary  of  the  Proposed  Rule 

1.  What  Is  the  Purpose  of  Today's 
Proposed  Rule? 

The  purpose  of  today's  proposed  rule 
is  to  clarify  and  strengthen  how  TMDLs 
are  e^bUshed  so  they  can  more 
effectively  contribute  to  improving  the 
nation's  water  quality.  Through  this 
proposal,  EPA  intends  to  provide  clear 
regulatory  requirements  that  are 
consistent  with  State,  Territorial  and 
authorized  Tribal  water  quality 
programs,  in  particular  State,  Territorial 
and  authorized  Tribal  watershed 
approaches  to  water  quality 
management.  Under  these  approaches, 
water  quality  programs  can  be  tailored 
to  the  characteristics,  problems,  risks, 
and  implementation  tools  available  in 
individual  watersheds,  with  meaningful 
involvement  stakeholders  in  the  local 
community. 

In  developing  the  proposal,  EPA  has 
carefully  examined  the 
recommendations  of  the  FACA 
Committee,  as  well  as  recommendations 
proposed  to  EPA  by  interested 
stakeholders,  including  State  and  local 
governments,  other  Federal  agencies, 
environmental  advocacy  organizations, 
industry,  agriculture,  and  citizens.  This 
proposal  also  reflects  the  lessons 
learned  by  EPA  and  the  States  since 
1992,  when  this  regulation  was  last 
revised. 

Pursuant  to  section  518(e)  of  the 
CWA,  EPA  is  authorized  to  treat  an 
Indian  Tribe  in  the  s£ne  manner  as  a 
State  for  purposes  of  establishing  lists  of 
impaired  waters  and  TMDLs.  Section 
130.6(d)  of  EPA's  water  quality  planning 
and  management  regulations  provides 
that  a  federally-recognized  Indian  Tribe 
is  eligible  for  treatment  as  a  State  for 
purposes  of  that  rule  if  (1)  The  Tribe  has 
a  governing  body  capable  of  carrying  out 
substantial  governmental  duties  and 
powers;  (2)  the  functions  to  be  exercised 
by  the  Tribe  pertain  to  the  management 
and  protection  of  water  resources  which 
are  held  by  a  Tribe,  by  the  United  States 
in  trust  for  Indians,  by  a  member  of  a 
Tribe  if  such  property  is  subject  to  a 
trust  restriction  on  alienation,  or 
otherwise  within  the  borders  of  an 
Indian  reservation;  and  (3)  the  Tribe  is 
reasonably  expected  to  be  capable  of 
carrying  out  the  functions  to  be 
exercised  consistent  with  the  terms  and 
purposes  of  the  CWA  and  applicable 
regulations. 

Today,  EPA  is  clarifying  that  it 
interprets  §  130.6(e)  as  implementing 
section  518(e]  for  purposes  of  allowing 
Indian  Tribes  to  apply  to  EPA  for 
authority  to  establish  lists  of  impaired 
waters  and  TMDLs  pursuant  to  section 
303(d)  of  the  CWA.  Accordingly,  if  a 
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federeUy-recognized  Indian  Tribe  can 
demonstrate  to  EPA  that  it  meets  the  test 
contained  in  §  130.6(d)  for  purposes  on 
the  TMDL  program.  EPA  will  authorize 
it  to  establish  lists  of  impaired  waters 
and  TMDLs  for  reservation  surfiace 
waters  over  which  the  Tribe  has 
lurisdicbon. 

EPA  interprets  the  term  "reservation" 
in  §  130.6(d)(3)  in  light  of  Supreme 
Court  case  law,  including  (Mahoma 
Tax  Conun'n  v.  Gtizen  Band 
Potawatomilndian  Tribe  of  Oklahoma, 
111  S.Ct  905, 910  (1991),  in  which  the 
Supreme  Court  held  that  a  "reservation" 
indudes  trust  lands  that  have  been 
validly  set  apart  for  the  use  of  a  Tribe 
even  though  the  land  has  not  been 
formally  (Msignated  as  a  reservation.  See 
56  PR  63881. 

In  applying  to  EPA  for  authority  to 
establisn  lists  of  impaired  waters  and 
TMDLs,  Tribes  are  to  follow  the 
application  requirements  contained  in 
§  131.8(b)  of  EPA's  water  quality 
standards  regulations.  In  revieMring  such 
applications,  EPA  will  follow  the 
procedures  contained  in  §  131.8(c).  In 
the  final  rule,  EPA  is  considering 
revising  language  in  §  131.8(b)  and  (c)  to 
clarify  that  they  apply  to  treating  Tribes 
in  the  same  manner  as  States  for 
S  303(d)  lists  and  TMDLs.  as  well  as 
water  quality  standards.  (See  revised 
§  131.8(b)  and  (c)  in  docket)  EPA 
leauests  comments  on  this  approach. 

Under  today's  proposed  nue,  in  order 
to  be  treated  in  the  same  manner  as  a 
State,  an  Indian  Tr^  would  need 
adequate  authority  over  the  waters  for 
which  it  seeks  to  establish  lists  and 
TMDLs.  The  iurisdiction  of  Indian 
Tribes  genendly  extends  "over  both 
their  members  and  their  territory.'-' 
United  States  v.  hdazurie,  419  U.S.  544, 
577  (1975).  However,  Indian 
reservations  may  include  lands  owned 
in  fee  by  nonmembers.  "Fee  lands"  are 
privatelv  owned  by  nonmembers  and 
title  to  tne  lands  can  be  transfened 
without  restrictions.  The  Supreme 
Court,  in  Montana  v.  U.S.,  450  U.S.  544, 
565-66  (1981),  noted  that  tribes  may 
have  authority  over  nonmember 
activities  on  reservation  fee  lands  in 
certain  circumstances,  including  when 
the  nonmember  conducts  "threatens  or 
has  some  direct  effect  on  the  political 
integrity,  the  eccmomic  security,  or  the 
health  or  welfare  of  the  Indian  tribes." 

EPA  addressed  the  htontana  test  in 
the  1991  preambfe  to  the  Agency's  final 
rule  regarding  tribal  water  quality 
standards  programs  undw  die  CWA.  In 
that  1991  preamble,  in  view  of  some 
judicial  uncertainty  at  that  time 
regarding  the  degree  of  impacts 
necessary  to  satisfy  the  Montana  test, 
EPA  established  an  "operating  rule" 


that  reqiures  tribes  seeking  eligibility  to 
set  water  quality  standards  governing 
activities  of  nonmembers  on  fee  lands  to 
show  that  the  effects  are  "serious  and 
substantial."  56  PR  64878.  EPA  noted 
that  "(t]he  choice  of  an  Agency 
operating  rule  containing  this  standard 
is  taken  solely  as  a  matter  of  prudence 
in  light  of  judicial  uncertainty  and  does 
not  reflect  an  Agency  endorsement  of 
this  standard  per  sc."  Since  1991, 
however,  the  Supreme  Court  has 
reaffirmed  Montana's  impacts  test 
verbatim  without  addressing  the  need 
for  "serious"  or  "substantial"  impacts. 
E.g.  Stmte  V.  A-1  Contractors,  117  S.Q 
1404  (1997);  South  Dakota  v.  Bouriand, 
508  U.S.  679  (1993).  While  not  required 
to  do  so,  as  a  matter  of  policy  EPA  will 
continue  to  look  to  see  whether  serious 
and  substantial  impacts  exist  when 
evaluating  tribal  authority  under  the 
Montana  test. 

Jn  Stmte,  117  S.Q.  At  1414,  the 
Supreme  Court  made  clear  that  Montana 
remains  the  controlling  standard  for 
evaluating  tribal  authority  over 
nonmember  activities  in  fee  lands.  The 
Court  emphasized  in  Strate  diat  the 
purpose  of  Mo/itoiia's  impacts  test  is  to 
insure  that  Tribes  retain  their  powers  of 
setf-govemment.  EPA  believes  that 
protecting  the  public  through 
environmental  protection  programs 
fixim  serious  and  substantial  efiiacts  on 
health  and  wel&re  is  a  core 
governmental  function  whose  exercise 
is  critical  to  self-govenunent  See  56  PR 
64879. 

Whether  an  Indian  Tribe  has 
jurisdiction  over  activities  of 
nonmembers  on  fee  lands  mil  be 
determined  case-W-case,  based  on 
factual  findings.  The  determination  as  to 
whether  the  required  effect  is  present  in 
a  particular  case  depends  on  the 
circumstances.  The  Agency  believes, 
however,  that  the  activities  covered  by 
the  TMDL  program  generally  have  the 
potential  for  direct  impacts  on  human 
health  and  welfare  that  are  serious  and 
substantial.  See  56  FR  64878.  EPA's 
approach  to  evaluating  tribal 
jurisdiction  on  fee  lands  was  recently 
upheld  by  the  Ninth  Circuit  Court  of 
Appeals  in  Montana  v.  EPA,  137  F  3d 
1135  (9th  Circuit),  cert.  Denied,  119 
S.Ct.  275  (1998). 

The  process  that  the  Agency  will  use 
for  Indian  Tribes  seeking  to  demonstrate 
their  authority  over  nonmembers  on  the 
fee  lands  for  the  TMDL  program 
includes  a  submission  of  a  statement 
under  §  131.8(b)  explaining  the  legal 
basis  for  the  applicant  Indfen  Tribe's 
authority.  The  Indian  Tribe  must 
explidUy  assert  and  demonstrate 
jurisdiction,  i.e.,  show  tiiat  activities 
covered  by  the  TMDL  program 


conducted  by  nonmembers  on  fee  lands 
could  lead  to  water  quality  impairments 
that  have  impacts  on  the  health,  welfare, 
economic  security  or  political  integrity 
of  the  Indian  Tribe  and  its  members  that 
are  serious  and  substantial.  However. 
EPA  will  also  rely  on  its  generalized 
findings  regarding  the  relationship  of 
activities  regulated  under  water  quality 
programs  and  impacts  to  Tribal  health, 
welfare,  economic  security  or  political 
integrity.  See  56  FR  at  64878  and  64879. 

Under  §  131.8(c)(2)(ii),  appropriate 
governmental  entities  (i.e..  States,  Tribes 
and  other  Federal  entities  located 
contiguous  to  the  reservation  of  the 
Tribe  that  is  applying  for  treatment  in 
the  same  manner  as  a  State)  will  be 
provided  notification  of  and  an 
opportimity  to  comment  on  the  Indian 
Tribe's  jurisdictional  assertions  prior  to 
EPA's  action  on  the  Indian  Tribe's 
application.  EPA  vtrill  seek  to  make  its 
notification  suffidentiy  prominent  to 
inform  local  governmental  entities, 
industry  and  the  general  public,  and 
will  advise  interested  parties  to  direct 
comments  on  tribal  jurisdiction  to 
appropriate  governmental  entities. 

The  Agency  recognizes  that 
jiuisdictional  disputes  between  Indian 
Tribes  and  States  can  be  complex  and 
difficult  and  that  it  may,  in  some 
circumstances,  be  most  effective  to 
address  such  disputes  by  attempting  to 
work  with  the  parties  in  a  mediative 
fashion.  However,  EPA's  ultimate 
responsibility  is  protection  of  hiunan 
health  and  the  environment.  In  view  of 
the  mobility  of  environmental  problems, 
and  the  interdependence  of  various 
jurisdictions,  it  is  imperative  that  all 
affected  sovereigns  work  cooperatively 
for  environmental  protection. 

2.  What  Are  the  Key  Changes  the 
Proposed  Rule  Makes  to  Existing 
Regulatory  Requirements? 

Below  is  a  siunmary  of  the  key 
changes  to  the  existing  regulatory 
requirements  that  are  being  proposed 
today: 

•  Revised  definitions  of  TMDL,  wasteload 
allocation,  and  load  allocation; 

•  Definitions  of  impaired  wateibody, 
threatened  waterbody,  pollution,  pollutant, 
reasonable  assurance  and  waterbody  that 
darify  EPA's  existing  interpretation  of  these , 
tenns; 

•  A  new  requirement  for  a  more 
comprehensive  list  and  a  new  fonnat  for  the 
list: 

•  A  new  requirement  that  States, 
Temtories  and  authorized  Tribes  establish 
and  submit  schedules  for  establishing  TMDLs 
for  all  waterbodies  impaired  or  threatened  by 
pollutants; 

•  A  new  requirement  that  the  listing 
methodologies  developed  by  States, 
Territories  and  authorized  Tribes  be  more 
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specifi^.!  subject  to  public  review,  and 
submitMd  to  EPA  on  January  31  of  every 
[second!,  [fourth]  or  [fifth]  year; 

•  A  possible  change  in  the  listing  cycle  so 
that  States,  Territories  and  authorized  Tribes 
submit  lists  to  EPA  on  October  1  of  every 
[second],  [fourth]  or  [fifth]  year  beginning  in 
the  yeaf  2000; 

•  Clip^fication  that  TMDLs  include  10 
spedfiQ  elements; 

•  A  il#w  requirement  for  an 
implenMntation  plan  as  a  required  element  of 
a  TMD4.J  and 

•  NeW  public  participation  requirements. 

Today's  proposed  rule  language 
encoim^asses  all  of  40  CFR  part  130 
even  t|  jugh  EPA  is  not  proposing  to 
revise  p  lost  of  the  existing  sections  in 
this  Pajit.  EPA  is,  however,  proposing  to 
reformjEit  the  part  to  include  subparts 
and  to  [Extensively  renumber  the 
sectioii$  in  part  130,  in  addition  to  the 
substatiitive  revisions  disciissed  in  detail 
below  J  ^A  is  also  proposing  to  delete 
§  130.34  which  sets  out  the  same 
definitjibn  of  "water  quality  standard" 
that  is  Ifinmd  in  the  water  quality 
standa^  regulations  at  40  CFR  part  131 
and,  ai  p  result,  is  duplicative  and 
unnecf  #sary.  Today's  proposal  also 
would|(^elete  §  130.10(d),  which  is 
obsoleif  and  no  longer  relevant  since  it 
provided  for  a  one-time  deadline  of 
Februapty  4, 1989,  for  State  submission 
of  certiin  water  quality  information.  In 
li^t  of  {the  extent  of  these  formatting 
and  nqibbering  changes,  EPA  is 
publishing  all  of  40  CFR  part  130  to 
show  bow  the  changes  proposed  today 
relate  to  the  existing  sections  of  the 
current  regulation.  The  following  table 
of  cont^ts  for  part  130  identifies  each 
of  the  sections  in  the  proposed  rule  and 
highligl^ts  the  proposed  changes. 

40  CFR  Part  130  as  Revised  and 
Reofg^Sized  by  Today's  Proposal 

k:  Summary.  Purpoae,  and 
D«flnlt 


130.0  f^ropam  summary  and  purpose 
(undianged) 

130.1  jApplicability  (unchanged) 

130.2  Dennitions  (amended  in  part) 

130.3  peleted 

Subpart  B:  Water  Quality  Monitoring  and 
Raporti^ 

130.10  j  {Water  quality  monitoring  (formerly 
§  1$M.  unchanged) 

130.11  j  Water  quality  report  (formerly 
S  l^f. 8;  unchanged) 

I  Mwitlfylng  Impaired  and 
I  Walarbodlea  and  Establiahing 
ToW  KHi^mum  Dally  Loada  (TMOL4 
r  i  130.7;  amended:  aaa  batow) 

130.20  I  ^o  must  comply  Mrith  subpart  C  of 
thiflhile? 

130.21  What  is  the  purpose  of  this  subpart? 

130.22  iVhat  data  and  information  must  you 
assMable  to  identify  and  list  impaired  or 
thn  4  itened  waterbodies? 


130.23  How  do  you  document  your 
approach  for  considering  and  evaluating 
all  existing  and  readily  available  data 
and  information  to  develop  your  list  and 
priority  rankings? 

130.24  When  must  your  methodology  be 
submitted  to  EPA? 

130.25  What  is  the  scope  of  your  list  of 
impaired  or  threatened  waterbodies? 

130.26  How  do  you  apply  your  water 
quality  standards  antidegradation  policy 
to  the  listing  of  impaired  and  threatened 
waterbodies? 

130.27  How  must  you  format  your  list  of 
impaired  or  threatened  waterbodies? 

130.28  How  do  you  prioritize  the 
waterbodies  on  Part  1  of  your  list? 

130.29  When  can  you  remove  a  waterbody 
from  your  list? 

130.30  When  must  you  submit  your  list  of 
impaired  or  threatened  waterbodies  and 
priority  rankings  to  EPA  and  what  will 
EPA  do  with  it? 

130.31  What  must  your  schedule  for 
submitting  TMDLs  to  EPA  contain  and 
when  must  you  submit  it  to  EPA? 

130.32  Must  you  establish  TMDLs? 

130.33  What  are  the  minimum  elements  of 
a  TMDL  submitted  to  EPA? 

130.34  How  are  TMDLs  expressed? 

130.35  What  actions  must  EPA  take  on 
TMDLs  that  are  submitted  for  review? 

130.36  Can  EPA  establish  a  TMDL  if  you 
foil  to  do  so? 

130.37  What  public  participation 
requirements  apply  to  the  list,  priority 
rankings,  schedule,  and  TMDLs? 

1 30.38  What  is  the  effect  of  the  proposed 
rule  on  transitional  TMDLs? 

Subpart  D:  Water  Quality  Planning  aiKi 
Implementation 

130.50  Continuing  planning  process 
(formerly  §  130.5;  amended,  see  below) 

130.51  Water  quality  management  plans 
(formerly  §  130.6;  amended,  see  below) 

Subpart  E:  Miscellaneous  Provisions 

130.60  Designation  and  De-Designations 
(formerly  §  130.9;  unchanged) 

130.61  State  submittal  to  EPA  (formerly 
§  130.10;  removed  section,  otherwise 
unchanged) 

130.62  Pn^gram  management  (formerly 
S  130.11;  imchanged) 

130.63  CoOTdination  with  other  programs 
(formerly  %  130.12;  unchanged) 

130.64  Processing  application  for  Indian 
Tribes  (formerly  §  130.15;  unchanged) 

130.65  Petitions  to  EPA  to  establish  TMDLs 
(new  section) 

3.  What  Definitions  Are  Being  Added  or 
Revised  by  this  Proposal? 

Existing  requirements.  The  existing 
regulations  contain  definitions  of 
"TMDL,"  "wasteload  allocation,"  and 
"load  allocation." 

Proposed  rule.  Today's  action 
proposes  revisions  to  the  definitions  of 
"TMDL",  "wasteload  allocation,"  and 
"load  allocation"  that  clarify  and  add  to 
the  required  elements  of  TMDLs  and  the 


ways  in  which  TMDLs  can  be 
expressed.  Today's  action  also  proposes 
adding  definitions  for  the  terms 
"pollution,"  "pollutant,"  "impaired 
waterbody,"  "threatened  waterbody," 
"thermal  discharge,"  "reasonable 
assiuance"  and  "waterbody." 

Today's  proposal  significantly  revises 
the  text  of  the  regulatory  definition  of 
"TMDL."  The  proposed  revisions  are 
intended  primarily  to  define  what  a 
TMDL  is  and  the  elements  it  must 
contain.  Instead  of  describing  a  TMDL 
as  the  siun  of  wasteload  allocations  and 
load  allocations,  as  in  the  current 
regulations,  EPA  proposes  to  define  a 
TMDL  as  a  written  analysis  of  an 
impaired  waterbody  established  to 
ensure  that  water  quality  standards  will 
be  attained  and'maintained  throughout 
the  waterbody  in  the  event  of  reasonably 
foreseeable  increases  in  pollutant  loads. 
The  proposed  revision  to  the  definition 
of  "TMDL"  also  includes  a  statement 
describing  the  10  basic  elements  of  a 
TMDL  required  for  approval  by  EPA,  as 
contained  in  proposed  40  CFR  130.33(b) 
and  discussed  in  section  5. a.  of  this 
preamble. 

EPA  is  proposing  to  revise  the 
definition  of  a  TMDL  for  a  nimiber  of 
reasons.  Current  regulatory 
requirements  have  engendered  difiierent 
interpretations.  States,  Territories  and 
authorized  Tribes  need  greater  certainty 
in  establishing  TMDLs  and  submitting 
them  to  EPA  for  approval.  EPA  requires 
a  more  precise  definition  to  promote 
consistency  in  reviewing  and  approving 
TMDLs  nationally.  Other  stakeholders 
need  a  clear  imderstanding  of  what  the 
minimimi  regulatory  requirements  are 
for  TMDLs. 

EPA  is  also  proposing  to  revise  the 
definition  of  a  TMDL  to  clarify  that 
TMDLs  are  established  for  pollutant(s) 
and  that  a  TMDL  sets  the  amount  of 
pollutant(s)  that  may  be  present  in  a 
waterbody  and  still  assure  that  the  water 
quality  standard|  are  attained  or 
maintained.  Although  States,  Territories 
and  authorized  Tribes  have  the 
flexibility  to  develop  a  TMDL  for  a 
single  pollutant  in  a  listed  waterbody 
and  develop  TMDLs  for  other  pollutants 
on  that  waterbody  at  a  later  date,  EPA 
encotirages  States,  Territories  and 
authorized  Tribes  to  develop  TMDI  s  for 
all  pollutants  impairing  a  listed 
waterbody  at  the  same  time.  In  addition, 
EPA  is  revising  the  definition  to  clarify 
the  ways  in  which  TMDLs  can  be 
expressed  to  meet  the  requirements  of 
theCWA. 

In  addition,  EPA  is  proposing  to 
include  in  the  definition  of  "TMDL"  a 
statement  of  the  statutory  requirement 
that  a  TMDL  be  established  with 
seasonal  variations.  EPA  interprets  this 
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statutory  language  as  requiring  that 
TMDLs  be  established  to  implement 
water  quality  standards  in  any  season. 
While  thoe  may  be  other  ways  a  TMDL 
can  be  established  "with"  seasonal 
variaticm,  the  proposed  intnpretation  is 
consistent  with  the  statutory  directive 
that  TMDLs  "be  established  at  a  level 
necessary  to  implement  the  applicable 
water  quality  standards  with  seasonal 
variation."  The  most  straightfmward 
interpretation  of  this  language  is  that 
Confess  intended  for  TMDLs  to  be 
established  at  levels  that  describe  the 
maximinn  allowable  loading  in  different 
seasons  of  the  year,  to  implement 
standards  year-round.  Tliis  may  require 
that,  for  some  pollutants,  difiisrent 
TMDLs  are  established  for  diSsrent 
levels  of  instream  flow,  based  on 
variations  in  flow  over  the  course  of  the 
year. 

TMDLs  may  be  established  on  a 
watershed  basis.  TMDLs  established  on 
a  watershed  basis  must,  like  all  TMDLs, 
be  established  for  each  pollutant 
idmtified  as  causing  or  expected  to 
cause  an  exceedance  of  water  quality 
standards  and  assure  that  water  quality 
standards  are  attained  and  maintained 
throu^out  the  watoshed.  Certain 
pollutants.  e.g.  nutrients,  might  be  best 
addressed  by  aUocating  pollutant  loads 
on  a  watershed,  rather  than  on  a 
segment-specific,  basis.  In  such  cases. 
TMDLs  established  for  a  watoshed 
would  be  more  likely  to  result  in 
effective  cmtrol  measures  than 
segment-by-segment  TMDLs. 

Finally.  EPA  proposes  to  amend  the 
definition  of  'TMDL"  to  clarify  that 
TMDLs  must  be  established  to  ensure 
that  water  quality  standards  will  be 
attained  and  maintained  in  the  event  of 
reasonably  foreseeable  increases  in 
pollutant  loads.  This  proposed  revision 
is  intended  to  address  waters  that  are 
currently  impaired  or  threatened  and 
are  expected  to  experience  increased 
pollutant  discharges.  Since  the  CWA 
requires  TMDLs  to  be  established  at 
levels  "necessary  to  implement" 
standards.  States,  Territories  and 
authorized  Tribes  need  to  address 
anticipated  increases  in  pollutant 
loadings  that  could  result  in  (or 
exacerbate)  the  current  failure  to  attain 
and  maintain  water  quality  standards. 
While  there  may  be  situations  where 
load  increases  cannot  reasonably  be 
anticipated,  generally  it  should  be 
possible  to  ^ablish  TMDLs  in  such  a 
manner  as  to  anticipate  increases  in 
pollutant  loadings  over  time.  For  this 
reason.  EPA  is  proposing  to  clarify  the 
current  definition  of  'TMDL"  by 
explicitly  stating  that  TMDLs  must 
assure  attainment  and  maintenance  of 


applicable  standards  in  the  event  of 
reasonably  foreseeable  load  increases. 

EPA  is  proposing  clarifying  revisions 
to  the  current  definition  of  "load 
allocation."  These  proposed  revisions 
explicitly  include  atmospheric 
deposition  as  a  nonpoint  source  of 
pollutants,  codifying  EPA's  current 
interpretation.  EPA's  authority  to 
require  load  allocations  for  atmospheric 
deposition  is  disciissed  in  greater  detail 
in  section  4.b.  of  this  preamble.  Today's 
proposed  §  130.33Cb)(6)  also  clarifies 
that  load  allocations  may.  if  possible, 
contain  allocations  to  categories, 
subcategories,  or  individual  sources 
while  emphasizing  EPA's  intent  to 
require  establishment  of  TMDLs  where 
sufficient  information  is  not  available  to 
allocate  loads  to  individual  nonpoint 
sources. 

EPA  is  proposing  to  allow  some 
wasteload  allocations  to  contain  an 
allocation  to  a  single  point  source  or  to 
a  group  of  point  sources.  Current 
regulations  require  a  wasteload 
allocation  for  each  existing  or  future 
point  source.  EPA  is  proposing  at 
§  130.33(b)(5)  to  allow  allocations  to 
categories  or  subcategories  of  point 
sources  that  are  subject  to  a  general 
permit  (including  storm  water, 
combined  sewer  overflows,  abandoned 
mines,  and  combined  animal  fiaeding 
operations),  and  to  categories  and 
subcategories  of  sources  where  the 
pollutant  load  does  not  need  to  be 
reduced  in  order  to  meet  water  quality 
standards.  Wasteload  allocations  for 
individual  point  sources  would  still  be 
required  for  each  industrial  and 
mimidpal  point  source  permitted  under 
CWA  section  402.  It  is  appropriate  to 
allocate  to  the  aggregate  of  sources 
covered  by  a  general  permit  since  the 
number  and  identity  of  sources 
discharging  imder  a  general  permit 
generally  will  not  be  known.  Since  the 
CWA  does  not  contain  the  terms  "load 
allocation"  and  "wasteload  allocation." 
EPA  has  discretion  to  interpret  these 
terms,  created  in  the  regulations  to 
implement  the  TMDLs,  in  a  reasonable 
manner. 

EPA  is  proposing  to  amend  the 
current  r^vdations  by  adding 
definitions  of  the  terms  "impaired 
waterbody"  and  "threatened 
waterbody."  The  proposed  definitions 
of  these  terms  are  derived  fiom  the 
definitions  in  EPA's  guidance 
{Guidelines  for  Prepaiation  of  the 
Comprehensive  State  Water  Quality 
Assessments  (305(b)  Reports  and 
Electronic  Updates,  EPA-841-B-O02A. 
September  1997)  on  section  305(b) 
reports.  The  addition  of  these 
definitions  clarifies  States'.  Territories' 
and  authorized  Tribes'  listing  and 


TMDL  establishment  obligations  by 
clariMng  the  kinds  of  waterbodies  that 
must  be  included  on  section  303(d)  lists 
and  the  kinds  of  waterbodies  for  which 
TMDLs  must  be  established.  EPA's 
rationale  for  the  types  of  waterbodies  for 
which  TMDLs  must  be  established  is 
discussed  in  greater  detail  in  section 
4.b.  of  this  preamble. 

EPA  is  also  proposing  a  definition  of 
the  term  "reasonable  assurance."  EPA 
proposes  to  define  "reasonable 
assurance"  in  §  130.2(p)  as  a 
demonstration  that  wasteload 
allocations  and/or  load  allocatioos  in  a 
TMDL  will  be  implemented.  EPA 
proposes  that  eadi  TMDL  contain 
reasonable  assurance  that  allocations 
contained  in  TMDLs  wrill  in  feet  be 
implemented  to  attain  and  maintain 
water  quality  standards.  EPA's 
incorporation  of  this  term  in 
S  130.33(b)(10)(iii)  deaUng  with  TMDL 
implementation  plans  emphasizes 
EPA's  view  that  implementation  of  the 
allocations  in  TMDLs  is  critical  to  the 
ultimate  attainment  of  standards  in 
waterbodies  across  the  country.  The 
proposed  regulations  provide  that 
reasonable  assurance  for  point  sources 
is  demonstrated  by  procedures  that 
ensure  that  enforced)le  NPDES  permits 
will  be  issued  to  implement  applicable 
wasteload  allocations  for  point  sources. 
For  nonpoint  sources,  reasonable 
assurance  means  that  nonpoint  source 
controls  will  be  implemented  to  achieve 
applicable  load  allocations.  For 
nonpoint  sources  reasonable  assurance 
would  need  to  be  specific  to  the 
pollutant  of  concern,  expeditiously 
implemented  and  supported  by  reliable 
delivery  mechanisms  and  adequate 
funding. 

EPA  also  proposes  to  add  to  the 
regulations  the  CWA's  definitions  of 
"pollutant"  and  "pollution."  This 
decision  is  explained  in  greater  detail  in 
section  4.b.  of  this  preamble.  This 
amendment  is  intended  to  clarify  that 
the  statutory  definitions  apply  to  these 
trams  as  used  in  the  TMDL  regulations. 
Similarly.  EPA  is  proposing  a  definition 
of  "thermal  discharge"  to  clarify  the 
meaning  of  that  term  for  the  piuposes  of 
TMDLs.. 

EPA  is  proposing  to  clarify  that  the 
definition  of  pollutant  encompasses 
drinking  water  contaminants  that  are 
regulated  under  section  1412  of  the  Safe 
Drinking  Water  Act  (SDWA)  and  that 
may  be  discharged  to  waters  of  the  U.S. 
that  are  the  source  waters  of  one  or  more 
public  wrater  systems.  This  clarification 
is  consistent  with  both  the  language  and 
the  intent  of  the  CWA.  First,  drinldng 
water  contaminants  that  meet  the 
criteria  of  this  clarification  fell  within 
the  meaning  of  one  or  more  of  the  terms 


used  toi4efine  pollutant.  Second, 
"public  water  supplies"  is  listed  under 
section  303(c)(2)(A)  of  the  CWA  as  a  . 
potential  beneficial  use  to  be  protected 
by  wat^  quality  standards. 

To'elworate,  all  microbial 
contaminants  that  may  be  discharged  to 
waters  of  the  US  (e.g.,  bacteria,  viruses 
and  otlwr  organisms)  fall  imder  the  term 
"biologfical  materials";  chemical 
contaminants  that  may  be  discharged  to 
waters  of  the  US  (e.g..  industrial 
solvent^  pesticides)  fall  under  the  term 
"chemijcjal  wastes";  and  all  radio 
nuclides  that  may  be  discharged  to 
waters  of  the  U.S.  fall  under  the  term 
"radioactive  materials".  Drinking  water 
contamji^ants  regulated  in  the  future 
that  meidt  this  criteria  will  also  fall 
under  one  or  more  of  these  terms. 

UndflB  the  SDWA,  pollutants  are 
referred  to  as  "contaminants"  and, 
pursuant  to  section  1412,  EPA  is 
requirecl  to  "promulgate  a  national 
primary  drinking  water  regulation  for  a 
contamjitiant  *  *  *, if  the  Administrator 
determiiies  that:  (i)  The  contaminant 
may  haMe  an  adverse  effect  on  the  health 
of  persons;  (ii)  the  contaminant  is 
known  to  occ\ir  or  there  is  a  substantial 
likelihd^  that  the  contaminant  will 
occur  i^  public  water  systems  with  a 
frequencty  and  at  levels  of  pubUc  health 
concer^l  and  (iii)  in  the  sole  judgment 
of  the  Administrator,  regulation  of  such 
contambiant  presents  a  meaningful 
opportimity  for  health  risk  reduction  for 
persons  served  by  public  water 
system^!" 

Finally,  EPA  is  proposing  a  definition 
of  the  term  "waterbody"  that  codifies 
EPA's  interpretation  of  the  term  for  the 
purpose$  of  TMDLs.  The  proposed 
definitibn  includes  a  broaid  range  of 
waterbotiies,  geographically  defined  so 
that  meimbers  of  the  pubUc  can  easily 
locate  wBterbodies  included  on  States', 
Territories'  and  authorized  Tribes' 
section! $03(d)  lists.  Section  303(d) 
distingjitshes  between  waterbodies 
impairad  by  pollution  and  pollutants 
generally  and  waterbodies  affected  by 
"thermu  discharges."  For  waterbodies 
impaired  by  pollution  and  pollutants 
generally,  listing  and/or  TMDL 
dedsiotxs  are  based  on  whether  the 
water  i^  lor  is  not  attaining  or 
maintaraine  water  quality  standards. 

Watejrbomes  affacted  by  "thermal 
dischaigBS."  are  subject  to  different 
listing  iliteria  and  requirements  for 
establishing  TMDLs.  Under  section 
303(d)(i^(B).  each  State  shall  identify 
those  W$teil)odies  for  which  controls  on 
thenna^  diachaiges  under  section  301 
are  not  stringent  enough  to  assiue 
"protection  and  propagation  of  a 
balancod.  indigenous  population  of 
shellfish.  fi«h  and  wUdlila."  Similarly. 


under  section  303(d)(1)(D),  States  shall 
estimate  for  such  waterbodies  "the  total 
maximum  daily  thermal  load  required 
to  assiue  protection  and  propagation  of 
a  balanced,  indigenous  population  of 
shellfish,  fish  and  wildlife." 

This  distinction  between."pollution" 
and  "pollutants"  generally  and  "thermal 
discharges"  has  its  origins  in  section 
316  of  the  CWA.  Section  316  provides 
that  the  "balanced,  indigenous 
population"  standard  ("BIP")  may  be 
applied  to  determine  the  thermal 
component  of  an  effluent  limit  for  any 
point  source  subject  to  the  provisions  of 
sections  301  or  306  in  lieu  of  more 
stringent  effluent  limitations.  The 
drafters  of  section  316  believed  that 
thermal  discharges  bom  point  sources 
should  be  treated  in  a  different  manner 
than  other  pollutants.  [CWA  Leg.  His.  at 
227-28].  Congress  believed  that  steam- 
electric  generating  plants  were  the  major 
sources  of  thermal  discharges  subject  to 
CWA  regulation.  [CWA  Leg.  His.  at  263). 
It  believed  that  thermal  discharge  limits 
for  such  facilities  should  be  set  on  a 
case-by-case  basis,  taking  into  account 
the  nature,  physical  characteristics,  and 
dissipative  capabilities  of  the  receiving 
water.  [Id.]. 

This  distinction  was  carried  over  into 
section  303(d).  It  is  important  to  note, 
however,  that  the  more  flexible  "BIP" 
standard  only  applies  to  listing  and 
TMDL  actions  related  to  thermal 
discharges  fit>m  point  sources.  It  does 
not  apply  to  listing  and  TMDL  decisions 
related  to  heat  excesses  in  waterbodies 
resulting  from  other  causes,  such  as 
solar  radiation,  channel  and  habitat 
modification  and  lack  of  stream  flow. 
Where  heat  build  up  is  a  result  of  those 
(and  other  non-point  source  discharge) 
causes,  decisions  to  fist  and  establish 
TMDLs  related  to  heat  must  be  based  on 
the  applicable  water  quality  standard  for 
heat.  In  other  words,  whereas  Usting 
and  TMDL  decisions  for  "thermal 
discharges"  from  point  sources  are 
regulated  under  CWA  sections 
303(d)(1)(B)  and  303(d)(1)(D),  such 
decisions  for  water  bodies  impaired  by 
heat  from  other  causes  are  regulated 
under  CWA  sections  303(d)(1)(A)  and 
303(d)(1)(C). 

This  is  a  reasonable  interpretation  of 
the  statute.  Civen  the  express  language 
of  sections  303(d)(1)(B)  and  (D),  it  is 
clear  that  Congress  wanted  Usts  and 
total  maximum  daily  thermal  loads  to 
address  the  problems  presented  by 
discharges  of  heat  from  point  sources, 
i.e.,  thermal  discharges,  albeit  using  a 
different  standard  ("BIP")  than  for  other 
pollutants  covered  by  sections 
303(d)(1)(A)  and  (C).  Because  Congress 
included  "heat"  in  the  definition  of 
"pollutant,"  EPA  also  reads  section 


303(d)  as  covering  all  forms  of  heat- 
impaired  waterbodies  and  n(^  just  those 
affected  by  thermal  discharges. 
Congress's  express  reference  to  "thermal 
discharges"  was  not  intended  to  limit 
the  section's  applicability  to 
impairments  caused  by  point  sources. 
Instead,  Congress  merely  wanted  to 
ensure  that  point  source  thermal 
discharges  were  given  the  same 
treatment  under  section  303(d)  as  imder 
section  316.  Where  water  quaUty 
standards  for  temperature  are  not  being 
attained  due  to  other  causes,  e.g., 
sediment  runoff,  habitat  degradation, 
flow  diversion,  sections  303(d)(1)(A) 
and  (C)  would  apply. 

Comments  sought.  EPA  solicits 
comment  on  any  or  all  aspects  of  the 
proposed  revisions  to  the  existing  " 
definitions  and  the  addition  of  new 
definitions. 

4.  What  Are  the  Proposed  Rule's 
Requirements  for  Mentifying  and  Listing 
Impaired  or  Threatened  Waterbodies? 

a.  Assembling  the  Data  and 
Documenting  the  Approach  for 
Considering  and  Evaluating  Existing 
and  Readily  Available  Data  and 
Information 

Existing  requirements.  Existing 
regulations  require  States,  Territories 
and  authorized  Tribes  to  assemble  and 
evaluate  "all  existing  and  readily 
available  water  quality-related  data  and 
infcHination"  when  developing  their 
lists.  Existing  regulations  specify  that 
"all  existing  and  readily  available  water 
quaUty-related  data  and  information" 
includes,  but  is  not  limited  to,  data  and 
information  about:  waterbodies 
identified  in:  (1)  The  States',  Territories' 
and  authorized  Tribes'  most  recent 
approved  section  303(d)  Ust;  (2)  States', 
Territories',  and  authorized  Tribes'  most 
recent  CWA  section  305(b)  report  as 
"partially  meeting"  or  "not  meeting" 
designated  uses  or  as  "threatened";  (3) 
section  319  nonpoint  source 
assessments;  (4)  drinking  water  source 
assessments  under  section  1453  of  the 
Safe  Drinking  Water  Act;  (5)  dilution 
calculations  or  predictive  models  which 
indicate  nonattaimnent  of  water  quaUty 
standards;  and  (6)  data  and  information 
reported  by  local.  State,  or  Federal 
agencies,  e.g.  National  Water  Quality 
Assessment.  (NAWQA),  National 
Stream  Quality  Accounting  Network 
(NASQAN).  members  of  the  public,  or 
academic  institutions. 

In  addition,  existing  regulations 
require  States,  Territories  and 
authorized  Tribes  to  submit  to  EPA  a 
description  of  the  methodology  used  to 
develop  the  list,  a  description  of  the 
data  and  information  used  to  list 
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wateibodies,  a  rationale  for  any  decision 
to  not  use  any  existing  and  raaidily 
available  data  and  infoimaticm,  and  any 
other  reasonable  informaticm  requested 
by  the  R^ooal  Administrator, 
including  "good  cause"  for  not 
including  a  waterijody  or  waterbodies 
on  the  list. 

Proposed  rule.  EPA  recognizes,  as  did 
the  FACA  Ck>nunittee,  that  weU- 
designed  monitoring  programs  are  vital 
elements  in  States',  Territcmes',  and 
authorised  Tribes'  efforts  to 
characterize,  identify,  and  ensure  the 
protecticn  and  restoration  of  impaired 
and  threatened  wateibodies.  Because 
monitoring  is  expensive  and  time- 
consuming.  however,  it  is  generally  the 
case  that  only  a  small  percentage  of  each 
States',  Territories',  and  authorized 
Tribes'  vrateibodies  are  actually  being 
monitored  to  identify  impairments  or 
threats,  and  States,  Territories,  and 
authorized  Tribes  must  strive 
continually  to  expand  the  scope  of  their 
monitoring  programs  by  carefully 
focusing  resources  to  achieve  the 
greatest  positive  influence  on  water 
quality. 

In  today's  proposal,  at  §  130.22,  EPA 
is  retaining  the  requirement  that  States. 
Territories,  and  authorized  Tribes 
assemble  and  consider  all  existing  and 
readily  available  data  and  infbrmaticm 
to  identify  impairments  and  threats  to 
impairment  and  develop  their  lists.  The 
sources  of  existing  and  readily  available 
data  and  information  specified  in  the 
proposed  regulation  constitute  the  basic 
sources  and  types  of  information  States, 
Territories  and  authorized  Tribes  need 
to  consider  in  order  to  determine  which 
waterbodies  are  impaired  and 
threatened.  In  addition,  these  sources  of 
data  and  information  are  required  to  be 
developed  and  collected  by  both  the 
CWA  and  the  SDWA  and  are  generally 
available  to  States,  Territories, 
authorized  Tribes  and  stakeholders. 

In  developing  today's  proposal,  EPA 
considered  the  proper  role  of 
"monitored  data"  and  "evaluated  data 
and  information."  Monitored  data  refara 
to  direct  measurements  of  water  quality, 
including  sediment,  bioassessments  and 
some  fish  tissue  analyses.  Evaluated 
data  and/or  information  provides  an 
indirect  appraisal  of  water  quality 
through  such  sources  as  information  on 
historical  adjacent  land  uses,  aquatic 
and  riparian  health  and  habitat,  location 
of  sources,  results  firom  predictive 
modeling  using  input  variables  and 
some  surveys  of  fish  and  wildlifis.  The 
FACA  Committee  recognized  the 
difiisrences  in  available  data  and 
information.  Although  the  committee 
preferred  basing  listing  decisions  on 
monitored  data,  it  also  recognized  the 


reality  of  needing  to  use  evaluated 
inibimatian.  Today's  proposal  therefore 
reflects  the  need  for  States,  Territories, 
and  authorized  Tribes  to  consider  and 
evaluate  both  monitored  and  evaluated 
data  and  information.  EPA  agrees  with 
the  FACA  Committee's  recommendation 
that  the  best  available  data  and 
information  for  each  waterbody  being 
considered  for  listing  should  bie  used.  It 
is  appropriate  to  use  both  monitored 
and  evaluated  data. 

EPA  is  proposing  at  §  130.22(b)(4)  to 
include  the  results  of  source  water 
assessments  conducted  under  section 
1453  of  the  SDWA  as  "existing  and 
readily  available  data"  which  States, 
Territories,  and  authcHized  Tribes  must 
consider  in  deciding  whether  to  list  a 
waterbody  as  impaired  or  threatened. 
Under  the  Source  Water  Assessment 
Program  (section  1453,  SDWA),  States 
must  "delineate  the  boimdaries  of  the 
assessmmt  areas  from  which  one  or 
more  public  water  systems .  .  .  receive 
supplies  of  drinking  water"  and,  Mrithin 
each  delineated  area,  "identify  the 
origins  of  contaminants"  for  which 
safe^  standards  have  been  established 
to  "determine  the  susceptibility  of  the 
public  water  systems  to  such 
contaminants."  These  delineated  areas 
will  include  one  or  more  stream 
segments,  or  wateibodies.  upstream  of 
each  intake.  The  assessments  will 
identify  each  pollutant  (contaminant), 
and  the  origins  thereof,  to  which  a 
public  water  system  has  some  degree  of 
susceptibility. 

A  ''national  primary  drinking  water 
regulation"  (NPDWR)  is  die  SDWA's 
term  for  a  drinking  water  safety 
standard.  Safisty  standards  are  typically 
established  as  "maximum  contaminant 
levels"  (MCLs)  and  expressed  as 
concentrations  e.g.,  milligrams  per  liter 
(mg/1).  Safiaty  standards  are  sometimes 
established  as  "action  levels",  or  a 
similar  term,  but  are  also  expressed  as 
concentrations.  Therefore,  drinking 
water  safety  standards  provide  reference 
points  (a)  Against  which  States  can 
compare  water  quality  monitoring  data, 
or  (b)  that  States  can  use  to  add  or  revise 
water  quality  criteria  to  support  pubUc 
wrater  supply  use,  in  the  absence  of 
more  stringent  criteria  that  support 
more  sensitive  ecological  uses. 

Source  water  assessments  will  need  to 
incorporate  data  from  compliance 
monitoring  and  ambient  water  quality 
monitoring  to  suppcrt  use  of  the 
assessment  results  as  a  basis  for  listing 
a  waterbody  as  impaired  or  threatened. 
In  some  cases,  this  is  easily 
accomplished  e.g.,  where  compliance 
monitoring  for  chemical  contaminants  is 
required  at  the  intake  or  where 
compliance  monitoring  data  is 


unaffected  by  intervening  treatment  that 
is  not  designed  to  address  the 
contaminant  at  issue.  In  other  cases, 
where  intervening  treatment  is  affocting 
the  monitoring  results,  it  may  be 
possible  to  estimate  (back  calculate)  the 
ambient  water  values  from  the 
compliance  monitoring  results. 

If  the  listing  is  basedon  a  designated 
-use  but  the  State  has  not  adopted  a 
water  quality  criterion  for  the 
pollutant(s)  of  concern,  either  in 
support  of  public  water  supply  use  or  in 
support  of  a  more  stringent  use  (e.g., 
aquatic  habitat),  the  State  should  use  a 
reference  point  suffidentiy  below  the 
drinking  water  safety  standard 
(maximum  contaminant  level  or  MCL) 
to  prevent  excursions  above  the  safety 
standard  at  the  source  water  intake  as  its 
starting  point  for  developing  a  TMDL 

Today  s  proposal,  at  $  130.23,  also 
retains  the  reqfuirement  that  States, 
Territories,  and  authorized  Tribm 
submit  to  EPA  a  methodology 
documenting  their  approach  for 
considering  and  evaluating  the  data  and 
information  used  to  develop  the  list  and 
priority  rankings.  Today's  proposal 
requires  States,  Territories,  and 
authorized  Tribes  to  explain  to  EPA  and 
to  the  public  how  they  will  consider 
and  evaluate  chemical,  physical, 
biological  and  radiological  data  and 
information  and  describe  the  data 
thresholds  they  will  use  to  define 
waterbodies  that  are  impaired  or 
threatened  and  are  required  to  be  listed. 

EPA  is  also  requiring  that  the 
methodology  used  to  compile  the 
section  303(d)  list  must  contain  a 
description  of  the  method  and  fectore 
used  to  assign  a  priority  ranking  to  the 
waterbodies  on  a  list,  i.e.,  how  States, 
Territories  and  authorized  Tribes 
consider  the  severity  of  the  impairment 
or  threat  of  impairment  and  the  uses  to 
be  made  of  the  waterbody  and  any  other 
fectore  in  assigning  priority  rankings  to 
listed  waterbodies  (see  section  4.d, 
below).  Moreover,  States,  Territories 
and  authorized  Tribes  must  provide  for 
public  notice  and  comment  on  a  draft 
version  of  the  methodology  and  submit 
the  final  methodology,  alcmg  with  a 
summary  of  the  pubuc  comments,  to 
EPA  on  January  31  of  every  listing  year, 
which  is  eight  months  before  the 
October  1  list  submission  deadline.  The 
proposed  rule  provides  that  EPA  will 
review  the  listing  methodology  and  may 
provide  onnments  to  the  State,  Territory 
or  authorized  Tribe.  EPA  recognizes  that 
final  regulations  may  be  promulgated 
after  January  31,  2000.  In  this  event, 
EPA  may  decide  in  the  final  regulations 
to  specify  an  alternative  date,  most 
likely  in  year  2000,  for  States, 
Territories,  and  authorized  Tribes  to 
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submit  d^ir  methodology  to  EPA.  EPA 
solicits  comment  on  when  to  require 
submittal  of  the  listing  methodology,  in 
the  event  that  the  regulations  are 
promulgated  after  January  31,  2000. 

Thesejedditional  requirements  are 
aimed  ai  providing  EPA  and  the  public 
with  a  cppiprehensive  description  of 
each  State's,  Territory's  and  authorized 
Tribe's  approach  for  listing  wateibodies. 
It  is  critvml  that  the  public  have  an 
opportuiuty  to  understand  and 
participiie  in  the  States',  Territories' 
and  auth<>rized  Tribes'  Usting  process. 
These  requirements  are  also  intended  to 
help  ensji^  that  States,  Territories  and 
authorizted  Tribes  consistently  use 
reUable  iihd  credible  data  and 
information.  While  EPA  does  not  expect 
every  State,  Territory  and  authorized 
Tribe  to  use  exactly  the  same 
information  and  have  exactly  the  same 
minimut^  data  requirements  for 
identifyji^g  and  Usting  impaired  and 
threatened  waterbodies,  EPA  does 
expect  e^  State,  Territory  and 
authori2^  Tribe  to  dociunent  and 
follow  ajiieliberate,  logical,  and 
consisteiijt  approach  for  making  Usting 
decisionSL 

EPA  vml  consider  the  methodology 
when  it  reviews  and  approves  or 
disapproves  the  section  303(d)  Ust. 
EPA's  cdiiments  on  the  methodology 
will  address  whether  the  methodology 
will  resist  in  the  identification  of  all 
impaired  or  threatened  waterbodies. 
When  EPA  reviews  the  State's, 
Territory^  or  authorized  Tribe's  list, 
EPA  will  kevie^  how  the  State,   . 
Territory  lor  authorized  Tribe  responded 
to  comni^nts  raised  during  EPA's  review 
of  the  methodology.  EPA  may  cite  any 
unremedied  deficiencies  it  raised  in 
comments  to  the  State,  Territory  or 
authorized  Tribe  as  a  factor  in  a 
decisionjjo  disapprove  all  or  part  of  the 
State's,  "f f rritoiy's  or  authorized  Tribe's 
Ust. 

Todayfl  proposal  therefore  requires 
that  States,  Territories  and  authorized 
Tribes  d^iqument  their  methods  for 
determiiiing  impairment  and  develop 
appropriate  decision  rules  based  on 
whether  ttiey  are  considering  and 
evaluating  physical/chemical, 
biologicar  radiological,  or  aquatic  and 
riparian  habitat  data  and  information. 
The  methodology  may,  for  example, 
explain  pSovf  many  exooedances  of  a 
niuneric  {chemical  criteria  constitute  an 
impairmJBtit  or  threat.  Similarly,  the 
methodcll|}gy  may  explain  how 
information  on  riparian  condition  and 
streamba4k  stability  might  be  used  to 
determii  4  whether  a  waterbody  is 
impairec  br  threatened. 

Today  $  proposal  recommends  a 
closer  relationship  between  the  section 


303(d)  and  section  305(b)  processes  by 
requiring  the  section  303(d)  Usting 
methodology  to  describe  how  section 
305(b)  information  will  be  used  to 
determine  which  waterbodies  should  be 
included  on  the  section  303(d)  Ust  EPA 
recommends  that  States,  Territories  and 
authorized  Tribes  use  the  section  305(b) 
guidelines  for  defining  waters  that  are 
impaired  or  threatened  when 
developing  this  part  of  the  section 
303(d)  Usting  methodology.  While  these 
section  305(b)  decision  rules  represent  a 
soUd  starting  point  for  State,  Territorial 
and  authorized  Tribal  section  303(d) 
Usting  methodologies,  EPA  encourages 
State,  Territorial  and  authorized  Tribal 
listing  methodologies  for  section  303(d) 
to  be  more  specific,  if  necessary,  to 
determine  which  waterbodies  are 
impaired  or  threatened.  EPA  also 
encourages  consistency  between  water 
quaUty  reported  in  the  section  305(b) 
report  and  the  section  303(d)  Ust  of 
impaired  and  threatened  waterbodies, 
particularly  in  regard  to  waterbodies 
that  are  impaired  for  piuposes  of  section 
303(d)  and  not  supporting  or  partiaUy 
supporting  uses  as  reported  under 
section  305(b). 

Today's  proposal  eUminates  the 
existing  regulatory  provisions  that 
States,  Territories  and  authorized  Tribes 
provide  EPA  with  a  rationale  for  any 
decision  not  to  use  any  existing  and 
readily  available  data  and  information, 
and  that,  upon  request  by  the  EPA 
Regional  Administrator,  States, 
Territories  or  authorized  Tribes  may 
demonstrate  "good  caiise"  for  not 
including  a  waterbody  or  waterbodies 
on  the  list.  These  provisions  are 
redimdant  and  lumecessary  in  Ught  of 
the  more  specific  requirements  in 
today's  proposal  for  States,  Territories 
and  authorized  Tribes  to  provide  EPA 
and  the  public  with  a  more  detailed 
methodology  for  developing  their  Usts. 

EPA  also  agrees  with  the  concern 
expressed  by  some  States,  Territories,  or 
authorized  Tribes  that  listing  decisions 
and  TMDL  calculations  be  based  on 
high-quality  data  that  meets  State 
procedures  for  data  quaUty  and  wiU,  if 
necessary,  stand  up  to  legal  chaUenge. 
EPA  intends  for  the  methodology 
required  by  today's  proposal  to  support, 
not  undermine.  State  procedures  for 
assiuing  data  quaUty  and  use  of 
appropriate  analytic  methods.  Further, 
Q'A  intends  that  the  proposed 
requirement  in  §  130.22  for  States, 
Territories,  and  authorized  Tribes  to 
consider  all  existing  and  readily 
available  information  and  document 
their  approach  for  doing  so  be 
consistent  with  the  State,  Territorial,  or 
authorized  Tribal  data  quaUty  control 
procediires  and  methodologies 


documented  in  accordance  with 
proposed  §  130.23.  Accordingly,  data 
which  does  not  meet  data  requirements 
established  in  the  methodology  required 
by  today's  proposal  need  not  be  used  for 
Usting;  likewise,  data  that  does  meet 
data  requirements  in  the  methodology 
must  be  used.  EPA  requests  comment  on 
the  requirements  in  §  130.22  and 
§  130.23. 

Today's  proposal  also  recommends 
that,  where  the  waterbody  is  designated 
for  drinking  water  use,  the  TMDL  '^ 

methodology  should  address 
information  developed  for  soiut:e  water 
assessments  under  the  SDWA.  The 
types  of  information  developed  for 
source  water  assessments  that  will  be 
important  in  determining  impairment  of 
waterbodies  and  needed  corrective 
actions  are  the  information  that  States, 
Territories  and  eUgible  Tribes  use  to 
delineate  source  water  areas,  identify 
the  origin  of  contaminants,  and 
determine  pubUc  water  system 
susceptibility. 

Exceedance  of  a  narrative  criterion  is 
a  basis  for  placing  a  waterbody  on  the 
section  303(d)  list.  EPA  recognizes  that 
to  establish  a  TMDL  where  a  narrative 
criterion  has  been  exceeded,  it  is 
necessary  to  quantify  how  the  narrative 
criterion  should  be  interpreted  for 
specific  pollutant  loads.  EPA's  Water 
Quality  Standaids  Regulation  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  describes  current 
requirements  for  States  and  authorized 
Tribes  to  identify  the  procedures  they 
intend  to  use  to  interpret  and 
implement  narrative  criteria  as  they 
pertain  to  point  source  discharges  of 
toxics  (63  FR  36742  at  36765,  July  7, 
1998).  The  ANPRM  emphasizes  the 
need  for  clear  procedures  for 
interpreting  and  implementing  narrative  ■ 
criteria  and  requests  comment  on 
whether  the  current  identification 
requirements  should  be  expanded  to 
include  interpretation  of  narratives  as 
they  pertain  to  nonpoint  sources  and 
pollutants  in  addition  to  toxics  (see 
ANPRM  at  36765,  questious  6  and  7). 
EPA's  current  thinking  is  that  such 
interpretation  and  implementation 
procedures  are  necessary  and,  if 
required,  should  be  required  by 
amending  the  water  quality  standards 
regulation  as  contemplated  in  the 
ANPRM  discussion  cited  here. 

llie  methodology  proposed  today 
requires,  at  §  130.23(d)(2),  a  process  for 
resolving  disagreements  with  other 
jurisdictions.  States,  Territories  and 
authorized  Tribes  often  have  different 
water  quaUty  standards  for  boundary 
waterbodies.  Establishing  TMDLs  for 
boundary  waterbodies  requires 
agreement  on  how  to  determine  when  a 
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wratarbody  is  impaiied  or  threatened 
and  for  what  pollutant  load  the  TMDL 
must  be  established.  Having  dispute 
rasolutian  mechanisms  in  place  will 
eliminate  many  potential  disagraements 
and  conflicts. 

Hnally,  the  proposal  requires,  at 
§  130.23(e),  that  the  methodology 
specify  exactly  what  conditions  must 
tods/t  before  the  wateibody  is  removed 
from  the  list  of  impaired  and  threatened 
wateibodies. 

Other  options  considered.  In 
developing  today's  proposal.  EPA 
oonsiderea  several  other  options.  One 
option  considered  was  to  retain  all 
existing  regulatory  requirements.  EPA 
also  considered  (^eloping,  and 
requiring  all  States.  Territories  and 
authorind  Tribes  to  follow,  a  single 
naticmal  listing  methodology  and 
criteria  to  develop  their  lists.  EPA  also 
considered  two  deCault  listing 
approaches.  First,  EPA  considered 
streamlining  the  listing  process  by 
requiring  that,  absent  dirta  and 
infonnatian  indicating  attainment  of 
water  quality  standarcb.  waterfoodies 
must  be  included  on  State,  Territorial 
and  lUbal  lists.  Alternatively,  EPA 
conddered  streamlining  the  listing 
process  by  requiring  that  waterbocues 
not  be  included  on  State,  Territorial  and 
authorized  Tribal  lists  unless  data  and 
information  demonstrated  non- 
attainment  of  water  quality  standards. 

Cojiunents  sought  bP A  seeks 
comments  on  whether  the  TMDL 
regulations  should  retain  the 
requirement  that  States.  Territories  and 
authorized  Tribal  lists  consider  and 
evaliute  existing  and  readily  available 
data  and  informatioii  in  developing 
their  lists  of  impaired  and  threatened 
waterbodies.  EPA  would  also  like 
comments  on  whether  the  regulation 
should  more  specifically  define  national 
minimum  criteria  or  thresholds  that 
define  wateibodies  that  are  impaired  or 
threatened  (e.g.,  existing  criteria  used 
for  development  of  30S(b)  reftorts).  EPA 
is  also  seeking  comment  on  the  proposal 
to  require  States  to  provide  more  details 
on  their  listing  methodologies  and 
eliminate  the  current  provision  that, 
upon  request  by  the  Q>A  Regional 
Administrator,  States.  Territories  and 
authorized  Tribes  may  demonstrate 
"good  cause"  for  not  including  a 
wateibody  or  waterbodies  on  the  list. 
EPA  soUcits  comments  on  any  aspects 
of  the  proposal,  including  the  options 
considered. 

b.  Scope  of  the  list 

Existing  requirements.  Existing 
regulations  (40  C3^  130.7(b)(1))  require 
that  State,  Territorial  and  authorizeid 
Tribal  lists  include  wateibodies  for 


which  poUution  control  requirements 
required  by  local,  State,  or  Federal 
authority,  including  technology-based 
or  more  stringent  point  source  efDuent 
limitations  or  nonpoint  source  best 
management  practices,  are  not  stringent 
enou^  to  implement  water  quality 
standards.  In  addition,  existing 
regulations  require  States,  Territories 
and  authorized  Tribes  to  identify  the 
pollutants  causing  or  expected  to  cause 
violations  of  water  quality  standards. 
EPA  guidance  on  the  scope  of  the  list 
has  been  incomplete.  Successive 
guidance  documents,  starting  with  the 
guidance  issued  in  April  1991 
[Guidance  for  Water  Quality-based 
Decisions:  The  TMDL  Process,  EPA  440/ 
4-91-001,  April  1991),  did  not 
specifically  address  whether  the 
definition  of  pollution  contained  in 
section  502(19)  ("the  man  made  or  man- 
induced  alteration  of  the  chemical, 
physical  biological  or  radiological 
integrity  of  water"),  or  the  definition  of 
pollutant  in  section  502(6)  ("the  term 
pollutant  means  dredged  spoil,  solid 
wraste,  incinerator  residue,  sewage, 
garbage,  sewage  sludge,  munitions, 
chemical  wastes,  biological  materials, 
radioactive  materials,  hiaat,  wrecked  or 
discarded  eqmpment,  rock,  sand,  cellar 
dirt  and  industrial,  municipal  and 
agricultiual  waste  discharged  into  water 
•  •  *")  of  the  CWA,  was  the  proper 
basis  of  determining  impairment  and 
listing  wateibodies  on  the  section  303(d) 
list  The  result  was  that  some  States, 
Territories  and  authorized  Tribes  used 
the  broader  definition  of  pollution  while 
others  used  the  narrower  definition  of 
pollutant  to  identify  and  list  imfiaired 
waterbodies.  EPA  approved  lists  which 
identified  impaired  waterbodies  on  the 
basis  of  both  definitions.  In  August. 
1997  EPA  issued  guidance  [New  Policies 
for  Establishing  and  Implementing  Total 
Maximum  Daily  Loads.  Robert 
Perdasepe,  Assistant  Administrator  for 
Water,  August  8. 1997).  to  clarify  the 
listing  requirements  for  the  lists  due  in 
April,  1998.  The  best  reading  of  this 
guidttoce  and  the  National  Clarifying 
Guidance  for  1998  State  and  Territory 
Section  303(d)  Listing  Decisions.  Robert 
R  Wayland  m.  Director,  Office  of 
Wetlands,  Oceans  and  Watersheds. 
August  27, 1998)  issued  for  the  lists  due 
in  April,  1998,  is  that  waterbodies  are 
required  to  be  listed  and  scheduled  for 
establishment  of  TMDLs  only  if  a 
pollutant  was  identified  as  the  source  of 
the  impairment  and  that  TMDLs  are 
required  only  where  the  impairment  or 
threat  is  directly  attributable  to  a 
pollutant,  such  as  nitrogen,  copper  or 
excessive  sediment.  Proposed  rule. 
Today's  proposal  at  §  130.25  clarifies 


that  States.  Territories  and  authorized 
Tribes  must  list  wateibodies  impaired  or 
threatened  by  point  sources  only,  a 
combination  of  point  and  nonpoint 
sources,  and  nonpoint  sources  only, 
including  atmospheric  deposition.  The 
proposal  also  cluifies  that  waterbodies 
must  be  listed  regardless  of  wh^er  the 
impairment  or  threat  is  caused  by 
individual  pollutants,  multiple 
pollutants  or  pollution  from  any  soiiroe. 
including  atmospheric  deposition. 

Listing  Requirement:  Point/Nonpoint 
Sources.  Although  some  have  aigued  to 
the  contrary,  section  303(d)  provides 
ample  authority  to  list  wateroodies 
impaired  by  nonpoint  sources  of 
pollution  and  establish  TMDLs  for 
waterbodies  impaired  by  nonpoint 
sources  of  pollutants.  Looking  first  at 
the  words  of  section  303(d),  there  is  no 
express  exclusion  of  nonpoint  source 
impacted  wateibodies  frinn  the  statute's 
requirements.  Section  303(d)(1)(A) 
requires  identification  of  "those 
waterbodies  *  *  *  for  which  effluent 
limitations  required  by  section 
[301(b)(1) (A) and (B)l  *  *  "are not 
stringent  enough  to  implement  any 
water  quality  standard.  *  *  '"Nowhere 
does  the  sec^on  say  that  nonpoint 
source  impacted  waterbodies  need  not 
be  listed.  While  it  is  true  that  the 
effluent  limitations  required  by  section 
301  apply  only  to  point  sources,  this 
fact  does  not  necessarily  restrict  the 
scope  of  section  303(d)  to  point  source- 
only  waterbodies. 

In  general,  there  are  three  categories 
of  wateibodies  that  a  State,  Territory  or 
authorized  Tribe  needs  to  consider  for 
inclusion  on  its  section  303(d)  list.  First, 
there  are  wateibodies  impacted  solely  as 
a  result  of  point  sources.  Second,  there 
are  wateibodies  impacted  by  both  point 
and  nonpoint  sources  ("blended 
waterbodies").  Third,  there  are 
waterbodies  impacted  only  by  nonpoint 
sources.  It  is  reasonable  to  read  the 
language  of  section  303(d)(1)(A)  to 
encompass  all  three  categories  of 
waterbodies. 

Waterbodies  in  the  first  two  categories 
(point  source-only  impacts  and  blended 
waterbodies)  satisfy  the  section  303(d) 
listing  criteria  if  those  waterbodies  do 
not  meet  standards  (or  are  threatened) 
despite  the  existence  of  section  301 
effluent  limits  on  those  waterbodies' 
point  sources.  Because  those 
waterbodies  do  not  meet  standards  (or 
are  threatened),  and  because  tiiey  have 
point  source  discharges  feeding  into 
them,  it  necessarily  follows  that  existing 
section  301  limitations  on  those 
dischargers  (if  any)  are  not  stringent 
enough  to  implement  applicable  water 
quality  standards. 


no  expr^fs  e: 
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Wateri]  odies  in  the  third  category  (i.e., 
those  wit  tiout  point  source  dischargers 
on  thempican  also  meet  section 
303(d)(l^A)'s  listing  criteria.  The  first 
step  wo<ild  be  a  determination  that  such 
waterbomes  are  not  meeting  standards. 
If  such  ajdetermination  is  made,  it 
follows  \p&i  such  wateibodies  must  be 
listed.  BK^  definition  such  waterbodies 
have  no^int  source  dischargers  on 
them,  and,  therefore,  section  301- 
required  effluent  limits  can  never  be 
stringent  enough  to  implement 
applical^l|e  water  quality  standards, 
liierefo^,  such  wateibodies  meet  the 
statutory  jcriteria  for  listing  found  in 
section  3D3(d)(l)(A).  Accordingly,  it  is 
reasonabte  for  EPA  to  read  the  listing 
requirenhiBnt  language  of  section 
303(d)(l|)iA)  as  extending  to  nonpoint 
souTce-oilly  impacted  waterbodies. 

The  sitae  is  true  of  section 
303(d)(li)i[C)  dealing  with  TMDLs.  That 
section  provides  that  each  State  shall 
establish  I  for  the  waterbodies  identified 
on  a  Stag's  list  TMDLs  "for  those 
poUutai^tp  which  the  Administrator 
identifies  under  section  [304]  *  *  *  as 
suitable Im'  such  calculation."  Section 
304(a)(2k(D)  required  EPA  to  publish 
"fortheburposesof  section  [303]  *  *  * 
fication  of  pollutants  suitable, 
lun  daily  load  measurement 
with  the  achievement  of 
ty  objectives."  (Emphasis 
A  identified  such  pollutants 
in  December  1978.  At  that  time  it  said 
"[a]ll  poQlutants,  imder  the  proper 
technical  conditions,  are  suitable  for  the 
calculation  of  total  maximum  loads".  43 
PR  60666  (Dec.  28, 1978). 

As  wiih  section  303(d)(1)(A),  there  is 
no  expr^fs  exclusion  of  nonpoint  source 
wateibodies  from  the  TMDL 
requirei^nts  of  section  303(d)(1)(C). 
Assiuniikg  that  section  303(d)(1)(A)  lists 
cover  nqapoint  source  waterbodies, 
TMDLs  Must  also  be  estabUshed  for 
pollutai]|$  in  those  waterbodies 
becauseUby  its  very  terms — the  reach  of 
section  ^p3(d)(l)(C)  is  coextensive  with 
that  of  3n3(d)(l)(A)  ("shall  establish  for 
the  watelibodies  identified  in  paragraph 
(1)(A)").  . 

EPA's  Ikelief  that  section  303(d) 
applies  i^  nonpoint  sources  is  also 
consisteift  with  the  Clean  Water  Act's 
definition  of  pollutant.  An  examination 
of  the  Act  "as  a  whole"  supports  an 
intnpret^tion  that  Congress  did  not 
intend  t9lliinit  the  term  "pollutant"  to 
point  soulrces.  The  relevant  provisions 
of  section  502(6)  define  the  term 
"pollutant"  as  follows: 

The  ten*  pollutant  means  dredged  spoil, 
solid  waa^,  incinerator  residue,  sewage, 
gaibaga,  Sifwage  sludge,  munitions,  chemical 
wastes.  bi<ilogical  matorials,  radioactive 
materialsi  heat,  wrrecked  or  discarded 
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equipment,  rock,  sand,  cellar  dirt  and 
industrial,  municipal,  and  agricultural  waste 
discharged  into  water. 

Section  319,  a  section  that  exclusively 
addresses  nonpoint  sources,  provides 
clear  evidence  that  Congress  did  not 
intend  to  limit  the  use  of  the  term 
"pollutant"  to  point  sources.  The  very 
first  element  of  a  state's  section  319  plan 
is  an  "identification  of  the  best 
management  practices  and  measures 
which  will  be  imdertaken  to  reduce 
pollutant  loadings  resulting  from  each 
category,  subcategory,  or  particular 
nonpoint  source.  •  •  *••  section 
319(b)(2)(A)(emphasis  added),  hi 
addition,  every  year  each  State  must 
report  to  EPA  any  "reductions  in 
nonpoint  source  pollutant  loading  and 
improvements  in  water  quality.  *  *  •" 
section  319(h)(ll)(emphasis  added). 
Finally,  in  its  report  to  Congress,  EPA 
must  also  identify  "the  progress  made  in 
reducing  pollutant  loads  and  improving 
water  quality  *  *  •"  as  a  result  of 
nonpoint  source  focused  activities 
carried  out  under  section  319.  section 
3 19(m)(2)(D)  (emphasis  added). 

Li  drafting  section  319,  it  is  clear  that 
Congress  understood  that  nonpoint 
sources  could  cause  pollutant  loadings 
to  waterbodies.  Indeed,  it  asked  the 
States  to  identify  measures  to  reduce 
those  nonpoint  pollutant  loadings  and 
required  annual  reports  of  any 
reductions.  In  the  face  of  these 
directives,  it  is  not  reasonable  to  think 
that  Congress  somehow  imderstood  the 
section  502  definition  of  "pollutant"  to 
apply  narrowly  to  only  point  sources. 

Other  sections  of  the  CWA  also 
indicate  that  Congress  felt  quite 
comfortable  Mdth  the  idea  that 
"pollutants"  can  come  from  nonpoint 
sources.  See  Section  320(b)(3)  (estuary 
management  conference  shall  "develop 
the  relationship  between  the  inplace 
loads  and  point  and  nonpoint  loadings 
of  pollutants  to  the  estuarine  zone 
*  *  *")  (emphasis  added);  section 
105(d)(l)(EPA  shall  develop  "waste 
management  methods  applicable  to 
point  and  nonpoint  soiut:es  of 
pollutants  to  eliminate  the  discharge  of 
pollutants,  including,  but  not  limited  to, 
elimination  of  runoff  of  pollutants  and 
the  efilects  of  pollutants  from  inplace 
and  accumulated  soiuces")  (emphasis 
added);  section  107(a)  (in  context  of 
mine  remediation  projects,  linking 
"acid"  and  "sediment"  impacts  to 
"other  pollutants"  without  specifying 
that  they  must  originate  from  point 
sources)  (emphasis  added);  section 
117(a)(4)  (Chesapeake  Bay  Office  shall 
determine  "impact  of  poUutant  loadings 
of  nutrients,  chlorine,  acid 
precipitation,  dissolved  oxygen,  and 
toxic  pollutants"  on  Bay  without 


spediying  that  such  pollutants  must 
originate  from  point  sources)  (emphasis 
added);  section  119(c)(2)(F)  (Long  Island 
Sound  Office  shall  study  atmospheric 
deposition  of  acidic  and  other 
pollutants  into  Long  Island  Soimd" 
without  specifying  that  such  pollutants 
must  originate  from  point  sources) 
(emphasis  added). 

Pollutant/Pollution.  Today's  proposed 
rule  requires  States,  Territories  and 
authorized  Tribes  to  list  all  waterbodies 
impaired  or  threatened  by  pollutants,  as 
defined  in  40  CFR  130.2(d},  and 
pollution,  as  defined  in  40  CFR  13C.2(c). 
Section  303(d)(1)(A)  requires  that  States. 
Territories  and  authorized  Tribes 
identify'  all  wateibodies  for  which 
certain  specified  effluent  limits  are  not 
stringent  enough  to  implement  water 
quality  .standards,  The  focus  of  the 
section  is  on  whether  or  not  the  water 
is  meeting  standards  following 
application  of  effluent  limits.  There  is 
no  indication  that,  to  be  listed,  the  water 
must  be  impaired  by  a  pollutant  as 
opposed  to  some  other  form  of 
pollution.  Indeed,  the  section  expressly 
states  that,  when  assigning  a  priority 
ranking  to  listed  wateibodies,  the  State, 
Teiritoiy  or  authorized  Tribe  must 
account  for  the  severity  of  the 
waterbody's  "pollution."  EPA  interprets 
this  to  mean  that  a  waterbody  can  be 
listed  if  it  is  impaired  or  threatened  by 
either  pollution  or  a  pollutant. 

EPA  s  interpretation  is  consistent 
with  the  broad  goal  articulated  in 
section  101(a)  of  the  CWA  "to  restore 
and  maintain  the  chemical,  physical, 
and  biological  integrity  of  the  nation's 
waterbodies."  This  consistency  is 
evidenced  by  the  fact  that  the  above- 
stated  goal  is  mirrored  in  the  Act's 
definition  of  "pollution"  in  section 
502(19),  which  is  incorporated  into  the 
regulations  at  40  CFR  130.2(c):  "the 
man-made  or  man-induced  alteration  of 
the  chemical,  physical,  biological,  and 
radiological  integrity  of  water." 
Accordingly,  EPA  interprets  the  statute 
to  allow  it  to  require  that  waterbodies  be 
listed  when  any  such  alteration  of  their 
chemical,  physical,  biological,  and 
radiological  integrity  causes  them  to  be 
impaired  or  threatened.  Such  alteration 
can  be  caused  by  "pollutants,"  as  that 
term  is  defined  in  section  502(6)  of  the 
CWA,  or  any  broader  causes  of 
impairment  from  pollution,  such  as  low 
flow  or  degraded  aquatic  or  riparian 
habitat. 

Although  the  FACA  Committee  was 
not  able  to  reach  consensus  on  this 
issue,  the  committee  noted  on  page  5  of 
its  report  that  the  TMDLs  "establish  the 
CWA's  primary  mechanism  for 
addressing  water  quality  impairments" 
and,  of  all  CWA  provisions,  only  the 
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TMDL  provisions  "focus  broadly  on 
watfltbodies  that  do  not  meet  water 
quality  standards,  including  beneficial 
uses."  The  FACA  Conunittee  also 
recognized  that  "all  stakeholders, 
including  the  general  public,  have  a 
right  to  Imow  about  the  health  of  their 
waterbodies  and,  especially,  about 
waterbodies  that  are  impiaired  and 
require  corrective  action."  It  is 
appropriate  to  have  the  section  303(d) 
list  serve  as  a  comprehensive 
accounting  of  wateibodies  impaired  or 
threatened  by  pollution  and  pollutants. 
While  EPA  interprets  section  303(d) 
to  require  identification  of  all  waters  not 
meethig  water  quality  standards, 
whether  caused  by  pollutants  or 
pollution,  EPA  interprets  section  303(d) 
to  require  that  TMDLs  only  be 
established  where  a  waterbody  is 
impaired  or  threatened  by  a  "pollutant". 
(See  130.32(a)).  The  term  pollutant  is 
defined  in  section  502(6)  of  the  CWA 
and  in  the  proposed  40  CFR  130.2(d)  as 
foUows: 

"Th«  term  pollutant  means  dredged  spoil, 
solid  waste,  indnentor  residue,  sewage, 
gufaage,  sewage  sludge,  munitions,  chemical 
wastes,  biological  materials,  radioactive 
materials,  heat,  wreclced  or  discarded 
equipment,  rock,  sand,  cellar  dirt  and 
industrial,  mimidpal,  and  agricultural  waste 
discharged  into  wrater."  [Omitted  here  are 
certain  statutoiy  exclusions.] 

Section  303(d)(1)(C)  expressly 
provides  that,  for  listed  waterbodies. 
States  shall  establish  TMDLs  "for  those 
pollutants  which  EPA  has  identified  as 
suitable  for  such  calciilation".  Section 
304(a)(2)(D)  required  EPA  to  publish 
"fior  the  purposes  of  section  [303]  *  *  * 
the  identification  of  pollutants  suitable 
for  maximum  daily  load  measurement 
correlated  with  the  achievement  of 
water  quality  objectives."  EPA 
identified  sudi  pollutants  in  December 
1978.  At  that  time,  EPA  said  that  "[a]U 
pollutants,  imder  the  proper  technical 
conditions,  are  suitable  for  the 
calculation  of  total  maximum  loads".  43 
FR  60665  (Dec.  28. 1978).  The  clear 
reiiarBnce  to  "pollutants"  in  section 
303(d)(1)(C),  as  well  as  in  sections 
303(d)(3)  and  304(a)(2)(D),  supports  the 
conclusion  that  EPA  is  authorized  to 
require  that  TMDLs  be  established  only 
for  pollutants  as  defined  in  section 
502(6).  and  not  for  pollution. 

EPA  acknowledges  an  argument  could 
be  made  that,  while  Congress  was  not  as 
specific  about  its  use  of  Uie  word 
"pollutant"  in  section  303(d)(1)(A) 
dealing  with  listing  as  it  was  in  section 
303(dXl)(C)  dealing  with  TMDU.  the 
scope  of  a  State's  list  should  be  the  same 
as  its  obligation  to  do  TMDLs.  By  that 
logic,  only  waterbodies  impaired  fx 
threatened  by  pollutants  would  be 


included  on  a  State's  list  EPA  disagrees 
with  this  position,  not  only  because  it 
believes  its  own  interpretation  of 
section  303(d)  is  more  reasonable,  but 
also  because  it  sees  great  value  in  listing 
waterbodies  impaired  or  threatened  by 
both  pollutants  and  pollution. 

Tmeatened  Waters.  Today's  proposal 
at  §  130.25  retains  the  existing 
regulatory  requirement  that  States, 
Territories  and  authorized  Tribes  list 
impaired  and  threatened  waterbodies. 
To  further  clarify  the  scope  of  this 
requirement,  EPA  is  also  proposing  at 
§  130.2(n)  to  define  a  threatened 
waterbody  as  one  that  currently  meets 
water  quality  standards,  but  for  which 
adverse  declining  trends  indicate  that 
Mandards  will  be  exceeded  by  the  next 
listing  cycle. 

The  FACA  Committee  spent 
considerable  time  addressing  this  issue, 
both  in  terms  of  whether  threatened 
waterbodies  should  be  listed  and,  if  so, 
how  to  define  "threatened 
waterbodies."  They  did  not  reach 
consensus  on  whe&ier  the  TMDL 
regulations  should  require  Stetes  to  list 
threatened  waterbodies.  The  FACA 
Committee  recommended  that 
"threatened  waterbodies  be  put  on  a 
discrete  list  for  focused  attention,  with 
the  goal  of  keeping  them  from  becoming 
impaired."  The  Committee  did  not 
recommend  that  TMDLs  be  required  for 
threatened  waterbodies.  The  dommittee 
did  recommend  that  a  watershed-based 
loadings  analysis  be  performed  for 
threatened  waterlxxiies  as  soon  as 
possible,  consistent  with  the  Stete's 
priority  list,  but  at  a  minimum,  before 
new  or  modified  permits  that  allow 
increased  discharges  to  a  threatened 
waterbody  or  other  actions  that  would 
contribute  to  increased  pollution  to  a 
threatened  waterbody  over  which  the 
Stete  has  approval  authority,  are  issued. 
The  loadings  analysis  would  not 
necessarily  include  all  of  the 
components  of  a  TMDL  for  impaired 
waterbodies,  but  would  have  to  provide 
for  restoration  so  that  the  waterbody  is 
no  longer  threatened. 

EPA  interprets  section  303(d)(1)(A)  to 
provide  authority  for  EPA  to  require  that 
states  list  threatened,  as  well  as 
impaired,  waterbodies.  Pursuant  to  that 
section,  each  stete  must  identify  those 
waterbodies  for  which  effluent 
limitetions  required  by  section 
301(b)(1)(A)  and  (B)  "are  not  stringent 
enough  to  implement  any  %«rater  quality 
standard  applicable  to  such 
waterbodies."  In  the  case  of  "threatened 
vraterbodies".  date  showing  a  declining 
trend  in  water  quality  may  indicate  that, 
although  the  waterbody  currently 
attains  wrater  quality  standards,  it  is  not 
likely  to  do  so  by  the  time  of  the  next 


listing  cycle.  That  being  the  case,  the 
Stete  may  determine  that  currently 
applicable  effluent  limitations  are  not 
stringent  enough  to  implement  water 
quality  standards.  If  they  were  stringent 
enou{^,  there  would  not  be  a  decliiUng 
water  quality  trend  foreshadowing 
nonattainment  before  the  next  listing 
cycle.  Rather  than  ignore  such  declining 
water  quality  date,  the  CWA  gives  EPA 
the  authority  to  require  that  threatened 
waters  be  listed. 

EPA's  decision  to  propose  that  the  list 
include  threatened  waterbodies  is 
consistent  with  one  of  the  CWA's 
fundamental  goals — to  protect  water 
quality  from  deterioration.  In  addition, 
the  inclusion  of  threatened  waterbodies 
on  Stete,  Territorial  and  authorized 
Tribal  liste  reflecte  EPA's  view  that  it  is 
more  desirable,  both  environmentally 
and  economically,  to  protect 
waterbodies  bom  possible  impairment 
than  to  wait  until  they  are  impaired  and 
then  need  to  be  restored.  Through 
today's  proposed  comprehensive  listing 
process.  Stetes,  Territories  and 
authorized  Tribes  can  become  aware  of 
the  threatened  stetus  of  a  particular 
waterbody  and  then  initiate  actions  to 
prevent  the  waterbody  from  becoming 
impaired.  EPA  is  spediying,  consistent 
with  the  FACA  recommendations,  a 
definition  of  threatened  waterbodies  as 
likely  to  exceed  water  quality  standards 
within  the  next  two  years  when  the 
determination  that  a  waterbody  is 
threatened  is  based  on  date  that  show  a 
significant  declining  trend  or  knowledge 
of  specific  changes  that  would  adversely 
impact  water  quality.  In  determining 
whether  to  Ust  threatened  wateibodies, 
stetes  should  consider  information  on 
known  sources  that  have  either  recently 
been  added  or  removed  or  are  expected 
to  be  added  or  removed  in  order  to 
determine  if  an  apparent  declining  trend 
is  likely  to  continue,  or  if  a  watertody 
is  likely  to  be  impaired  by  the  next 
listing  cycle  despite  the  absence  of  a 
trend. 

Atmospheric  Deposition.  The  FACA 
Committee  was  not  able  to  reach 
consensus  on  how  the  TMDLs  should 
address  waterbodies  impaired  or 
threatened  by  atmospheoic  deposition. 
Consistent  %vith  EPA's  view  that  the 
section  303(d)  listing  requirement 
applies  to  all  soiuces  of  impairment  and 
threat,  today's  proposal  at  §  130.25(b)(2) 
codifies  existing  EPA  policy  that  States 
must  list  watobodies  impaired  or 
threatened  by  atmospheric  deposition. 
EPA  recognizes  that  date,  analytical 
approaches  and  models  to  establ^ 
TMIH^s  fat  pollutanto  originating  from 
air  deposition  may  not  be  immediately 
available,  especially  for  pollutante 
subject  to  long  range  transport  in  the 
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atmospbere.  EPA  recommends  that 
where  additional  time  is  needed  to 
develop  data,  analysis,  or  models  for  air 
deposition  of  pollutants  significantly 
contributing  to  a  water  quality 
impairment.  States,  Territories  and 
auuoris^  Tribes  assign  these 
waterb<>tiie8  a  low  priority  for 
establi^liment  of  TMDLs. 

Relai^nsbip  to  Antidegmdation 
Requiitinents  in  Water  Qiality 
Standdftls.  Today's  proposal  (§  130.26) 
also  clmifies  how  State,  Territorial  and 
author^ad  Tribal  antidegradation 

EoUcie^jaffect  the  identification  and 
sting  plf  impaired  and  threatened 
lAnterb^es  imder  section  303(d). 
Antide^dation  policies  and  associated 
implementation  procedures  are  an 
essentici  part  of  State.  Territorial  and 
authorij^  Tribal  water  quaUty 
standalds  programs  and  are  required 
under  40  CFR  131.  Antidegradation 
policie^jhelp  ensure  that  water  quality 
necess^  to  support  existing  uses  (Tier 
1)  and  ^ter  quality  which  is  better  than 
needed  to  support  protection  and 
propagation  uf  fish,  shellfish  and 
wildlifi^  and  recreation  in  and  on  the 
water  (Tier  2]  is  maintained  imless 
through;  a  public  process,  a  decision  has 
been  niade  to  allow  some  decline  in 
water  Qiality.  Antidegradation  policies 
also  id^|itify  and  protect  waterbodies  of 
exceptional  recreational  and  ecological 
sifmificnnce.  (Tier  3) 

The  purpose  of  section  303(d)  is  to 
identifyj  impaired  and  threatened 
waterboUies  while  the  piupose  of 
antide^dation  policies  is  to  prevent 
deteriorotion  of  existing  levels  of  good 
water  quality.  There  is  a  relationship, 
however,  between  section  303(d)  listing 
requiiQQients  and  antidegradation 
policiek 

Tier  3  waterbodies  are  waterbodies  of 
exceptional  recreational  or  ecological 
significi^nce.  Generally,  when  a  State, 
Territory  or  authorized  Tribe  has 
identified  watert>odies  as  Tier  3,  no 
declin^  tn  water  quality  is  allowed. 
Today's  proposal  requires  that  decline 
in  wat9r  qu^ty  for  Tier  3  waterbodies 
represents  an  impairment  for  the 
purposjq  of  section  303(d).  These 
waterbbidies  must  be  identified  and 
listed.  '■ 

Tier  2  waterbodies  are  waterbodies  for 
whidi  JBpdsting  water  quality  is  better 
than  necessary  to  support  propagation 
of  fish,!  Ihellfish,  wildlife  and 
recreation.  Since  existing  water  quality 
is  bettarj  than  required,  these 
waterbndies  do  not  need  to  be  listed  as 
impair«d  under  section  303(d).  Any 
decline  in  existing  water  quality  is  not 
authorised  unless  an  antidegradation 
analysis  is  completed  as  required  in  40 
CPR  li  1.  Tier  2  waterbodies  may. 


however,  be  threatened  and  must  be 
listed  when  adverse  trend  data  and 
information  indicate  that  a  designated 
use  will  not  be  maintained  by  the  time 
of  the  next  Usting  cycle. 

All  waterbodies  are  subject  to  Tier  1 
protection.  Generally,  Tier  1 
waterbodies  do  not  exceed  section 
101(a)(2)  goals  or  do  not  have  additional 
assimilative  capacity  to  receive 
additional  amoimts  of  a  pollutant 
without  exceeding  the  existing  use.  Tier 
1  waterbodies  are  impaired  and  must  be 
listed  if  the  designated  use  is  not  being 
attained.  In  some  cases.  Tier  1 
waterbodies  may  be  listed  if  existing 
uses  have  been  identified  pursuant  to  40 
CFR  131.3.  An  existing  use  is  a  use  that 
has  actually  occurred  since  November 
28, 1975  (when  the  water  quality 
standards  regulation  was  published)  or 
where  water  quality  is  suitable  to  allow 
such  a  use  to  occur.  States,  Territories 
and  authorized  Tribes  must  incorporate 
existing  uses  into  their  designated  uses 
pursuant  to  40  CFR  131.10(i).  The  water 
quality  standards  regulation  provides, 
however,  that  a  demonstration  of  an 
existing  use  different  than  a  designated 
use  may  be  made  to  the  State,  Territory 
or  authorized  Tribe.  In  the  case  that 
such  a  demonstration  is  made  by  a 
member  of  ihe  public,  a  waterbody  must 
be  listed  if  the  existing  use  is  more 
protective  than  the  designated  use.  EPA 
expects  that  most  Tier  1  waterbodies 
identified  as  impaired  and  listed  on  the 
section  303(d)  list  will  be  listed  on  the 
basis  of  designated  uses. 

Options  considered.  In  developing 
today's  proposal,  EPA  considered  other 
options  for  defining  the  scope  of  the  list. 
EPA  considered  whether  to  limit  the  list 
to  impaired  waterbodies  and  not  require 
States.  Territories  and  authorized  Tribes 
to  also  list  threatened  waterbodies.  EPA 
recognized  that  this  option  might  allow 
States,  Territories  and  authorized  Tribes 
to  focus  the  limited  resources  for 
TMDLs  more  effectively  on  addressing 
existing  impairments.  EPA  did  not 
propose  this  option  because  EPA 
believes  it  is  inconsistent  with  the  goals 
of  the  CWA  and  a  list  that  serves  as  a 
comprehensive  public  accounting  of 
impaired  and  threatened  waterbodies. 
EPA  also  considered  whether  to  allow 
States,  Territories  and  authorized  Tribes 
not  to  list  waterbodies  impaired  or 
threatened  by  nonpoint  sources  only,  as 
well  as  waterbodies  impaired  or 
threatened  by  atmospheric  deposition. 
EPA  did  not  propose  these  options 
because  they  are  inconsistent  with 
EPA's  interpretation  of  section  303(d) 
and  the  goals  of  the  CWA.  Finally,  when 
deciding  on  the  proper  scope  of  ihe  list, 
EPA  considered  whether  to  require 
States,  Territories  and  authorized  Tribes 


to  establish  TMDLs  for  all  waterbodies 
impaired  or  threatened  by  either 
pollutants  or  pollution.  Based  on  EPA's 
interpretation  that  section  303(d) 
requires  TMDLs  to  be  established  only 
where  a  waterbody  is  impaired  or 
threatened  by  pollutants,  today's  action 
does  not  propose  that  TMDLs  be 
established  for  waterbodies  impaired  or- 
threatened  by  pollution. 

Conunents  sought.  EPA  sohcits 
comments  on  any  or  all  aspects  of  the 
proposal,  including  options  considered. 
EPA  sohcits  comments  on  the  proposed 
requirement  that  States,  Territories  and 
authorized  Tribes  must  Ust  waterbodies 
impaired  or  threatened  by  pollution  and 
by  pollutants.  EPA  also  se^  conunent 
on  today's  proposal  to  retain  the 
existing  regulatory  requirement  to  list 
threatened  bodies.  In  addition,  EPA 
seeks  comment  on  today's  proposal  to 
codify  existing  EPA  guidance  to  require 
States,  Territories  and  authorise  Tribes 
to  list  waterbodies  Unpaired  or 
threatened  by  an  unknown  pollutant 
and  by  all  sources,  including  nonpoint 
sources  only  and  atmospheric 
deposition.  EPA  seeks  comment  on 
today's  clarification  that  TMDLs  must 
be  estabUshed  only  for  waterbodies 
impaired  or  threatened  by  pollutants. 
Finally,  EPA  seeks  comments  on  the 
listing  requirements  for  impaired  and 
threatened  waterbodies  stemming  from 
State,  Territorial,  and  authorized  Tribes' 
antidegradation  policies. 

c.  Required  Components  of  the  List 

Existing  requirements.  The  existing 
regulations  (at  40  CFR  130.7(b))  require 
that  the  list  developed  under  section 
303(d)  of  the  CWA  consist  of  "water 
quality-Umited  segments  still  requiring 
TMDLs,"  but  recognize  that  certain 
waterbodies,  while  impaired  or 
threatened,  do  not  require  TMDLs  and 
therefore  need  not  be  included  on  the 
Ust.  The  existing  regulations  (at  40  CFR 
130.7(b)(1))  identify  such  waterbodies  as 
those  that  are  expected  to  attain  or  are 
already  attaining  water  quality 
standards  following  the  application  of 
best  practicable  control  technology  for 
point  sources  and  secondary  treatment 
for  publicly  owned  treatment  works, 
more  stringent  effluent  limitations 
required  by  either  Federal,  State  or  local 
authorities,  or  other  required  pollution 
controls  (such  as  best  management 
practices). 

Existing  regulations  do  not  address 
the  question  of  when  States,  Territories 
and  authorized  Tribes  can  remove 
previously  listed  waterbodies  from  their 
lists.  Current  guidance  (Guidance  for 
1994  Section  303(d)  Lists.  Geoffrey  H. 
Grubbs,  Director,  Assessment  and 
Watershed  Protection  Division, 
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November  26, 1993  and  National 
Qarifying  Guidance  for  1998  State  and 
TenHmy  Section  303(d)  listing 
Decisions,  Robert  H.  Wayland  m, 
DuectOT,  Office  of  Wetlands,  Oceans 
and  Watenheds,  August  27, 1997) 
addresses  the  issue  by  identifying  two 
curcumstances  that  would  justify 
removing  previously  listed  waterbodies. 
These  drcumstanoBS  are:  (1)  if  watv 
quality  standards  are  being  attained  or 
are  expected  to  be  attained  within  two 
jrears,  or  (2)  if,  up<m  re-examination,  the 
original  basis  for  listing  the  wraterbodies 
is  determined  to  be  inaccurate.  In 
addition,  ciurent  guidance  [Guidance 
for  1994  Section  303(d)  lists,  GeofCrey 
H.  Gnibbs,  Director,  Assessment  and 
Watershed  Protectimi  Division, 
November  26. 1993)  gives  States. 
Territories  and  authorizBd  Tribes  the 
option  of  removing  previously  listed 
waterbodies  ehet  EPA  approves  a  State- 
established  TMDL. 

Proposed  rule.  Today's  proposal  (at  40 
CFR  130.27)  eliminates  the  torn  "water 
quality-limited  segments  still  requiring 
TMDLb"  from  the  regulations  and 
broadens  the  scope  of  the  list  Today's 
proposal  requires  States,  Territories  and 
authoriad  Tribes  to  list  a/7  impaired  or 
threatened  waterbodies,  regsnuess  of 
wdiether  the  waterbody  is  expected  to 
attain  water  quality  standards  following 
the  application  of  technology-based 
controls  required  by  section  301  and 
306  of  the  CWA,  more  stringent  effluent 
limitaticms,  or  other  required  pollution 
controls.  As  already  discussed,  this 
includes  waterbodies  impaired  or 
threatmed  by  individual  pollutants, 
multiple  pollutants  and  pollution  from 
all  sources,  waterbodies  impaired  or 
threatened  by  unknown  poUutants  or 
pollution  and  waterbodies  impaired  or 
threatened  by  atmospheric  deposition. 
The  proposal  also  clarifies  that  States, 
Territories  and  authorized  Tribes  must 
list  waterbodies  impaired  or  threatened 
by  point  sources,  a  combination  of  point 
and  nonpoint  sources  only. 

Today^s  proposal  at  §  130.27 
establishes  a  specific  format  for  States, 
Territories,  and  authorized  Tribes 
follow  which  organizes  the  types  of 
waterbodies  included  on  the  Ust  and 
clearly  identifies  which  waterbodies 
require  the  establishment  of  TMDLs. 
The  proposed  rule  requires  that  State, 
Territorial  and  authorized  Tribal  lists 
consist  of  four  parts: 

•  Putl — ^Waterbodies  impaired  or 
threatened  by  one  or  mora  pollutants  or 
unknowm  cause  as  defined  by  40  CFR 
130.2(d).  A  TMDL  is  required  for  waterbodies 
on  this  part  of  the  list 

•  Part  2 — Waterbodies  impaired  or      

threatened  by  pollution  as  defined  by  40  CFR 
130.2(c)  but  not  impaired  by  one  or  more 


pollutants.  A  TMDL  is  not  required  fior 
waterbodies  on  this  part  of  the  list 

•  Part  3— Wateitxxlies  for  which  EPA  has 
approved  or  established  a  TMDL  and  water 
qpiality  standards  have  not  yet  been  attained. 

•  Part  4— Waterbodies  that  are  impaired, 
fior  w^iicfa  implementation  of  best  practicable 
control  technology  fior  point  sources  and 
secondary  treatment  for  publicly  owned 
treatment  wrorks  or  oontrok  enforceable  by 
State.  Territorial,  authorired  Tribal  or 
Federal  law  or  regulation  are  expected  to 
mult  in  attainment  of  water  quality 
standards  by  the  next  listiiu  cycle.  A  TMDL 
is  not  required  far  waterbodies  on  this  part 
of  the  li^  If  a  wateiixxly  on  Part  4  does  not 
attain  water  quality  standards  by  the  time  the 
next  list  is  due  to  EPA,  it  must  be  included 
on  Parti  of  the  list 

Today's  proposal  is  meant  to  ensure 
that  all  impaired  and  threatened 
waterbodies  are  identified  and  placed 
on  the  list  EPA  does  not  expect  States, 
Territories,  and  authorized  Tribes  to  list 
waterbodies  for  which  there  is  no 
existing  and  reedily  available  data  and 
infonnation  that  indicates  the  existence 
of  an  impairment  or  threat.  EPA  does 
expect,  however,  the  State,  Territory,  or 
authorized  Tribe  to  Ust  impaired  or 
threetened  waterbodies  if  such  data 
demonstrates  impeirment  or  threet  and 
believes  a  pollutant  or  pollution  is  the 
cause  of  the  impairment  or  threat  If  the 
State,  Territory,  or  authorized  Tribe 
believes  a  pollutant  is  the  cause  of  the 
impairment  or  threat,  but  does  not  know 
the  specific  identity  of  the  pollutant,  the 
waterbody  must  be  included  on  Part  1 
of  the  list  and  scheduled  for  the 
establishment  of  a  TMDL.  EPA  expects 
that  the  pollutant  causing  the 
impairment  will  be  identified  as  part  of 
establishing  the  TMDL  EPA  anticipates, 
in  some  cases,  that  new  and  additional 
data  and  information  may  need  to  be 
generated  to  identify  the  cause  of  the 
impairment.  If  the  cause  of  the 
impairmmt  or  threat  is  identified  as 
poUution,  no  TMDL  is  requdred  and  the 
waterbody  should  be  placed  on  Part  2  of 
the  list 

This  requirement  to  list  where  the 
exact  pollutant  is  unknown  is  especially 
important  with  regard  to  waterbodies 
identified  as  impaired  or  threatened  on 
the  basis  of  biological  data  or  screening 
methods.  Unlike  impairments  or  threats 
attributed  to  physical  or  chemical  data 
and  information,  in  which  the  pollutant 
or  pollution  is  intrinsically  knowm  or 
evident,  impairments  or  threats 
identified  by  the  use  of  biological  data 
or  screening  methods  may  not  be  as 
easily  traced  back  to  the  underlying 
cause.  A  chemical  pollutant,  for 
example,  that  exceeds  in-stream  criteria 
is  generally  identifiable.  The  pollutant 
or  pollution  causing  biological 
impairment,  on  the  other  hand,  may  not 


be  readify  apparent  A  bioassessment  of 
a  stream  may  indicate  unhealthy  aquatic 
populations  %^ch  foil  to  attain  or 
maintain  the  designated  use.  The 
bioassessment,  however,  generally  does 
not  indicste  the  pollutant  causing  the 
impairment.  EPA  stresses  that  the  first 
step  in  establishing  a  TMDL  for  these 
kinds  of  impairments  is  identifying  the 
cause  of  the  impairment  and  the 
pollutant  for  which  the  TMDL  must  be 
established.  Requiring  waterbodies 
which  are  impaired  or  threatened  but 
for  which  the  cause  of  the  impairment 
or  threat  is  unknown  to  be  listed  on  part 
1  of  the  jist  will  provide  an  incentive  for 
States,  Territories  and  authorized  Tribes 
to  expeditiously  identify  the  pollutant 
causing  the  impairment  or  threat  at  the 
time  wnen  that  waterbody  is  placed.on 
the  list.  If  the  cause  of  the  impairment 
is  determined  to  be  pollution,  no  TMDL 
is  required  and  the  waterbody  should  be 
placed  on  part  2  of  the  list,  lliis 
approach  is  consistent  with  EPA's 
evolving  approach  for  the  use  of 
biological  assessments  and  criteria. 

Today's  proposal  at  §  130.29  adopts 
the  FACA  Committee's 
recommendations  that  waterbodies 
remain  listed  until  water  quality 
standards  are  attained,  and  that  a 
previously  listed  impaired  waterbody 
may  be  removed  from  the  list  only  when 
new  data  cs  information  indicate  that 
the  waterbody  has  attained  water 
quality  standards  or  that  the  waterbody 
was  incorrectiy  listed.  Similarly,  the 
proposed  rule  specifies  that  a  previously 
listed  threatened  waterbody  may  be 
removed  from  the  list  when  new  data  or 
information  indicate  that  the  waterbody 
is  no  longer  threatened  or  that  the 
waterbody  was  incorrectly  listed.  EPA 
adopted  these  FACA  Committee 
recommendations  because  it  believes 
that  the  section  303(d)  list  of  impaired 
and  threatened  waterbodies  is  a 
comprehensive  accounting  of  where  the 
water  quality  problems  in  any  State, 
Territory  or  authorized  Tribe  are. 
Retaining  waterbodies  on  the  list  tmtil 
water  quality  standards  are  attained 
provides  a  way  to  measure  progress  for 
program  managen  and  other 
stakeholders. 

EPA  proposes  that  additional 
waterbodies  be  included  on  Part  4  of  the 
list.  These  waterbodies  are  waterbodies 
for  which  implementation  of  best 
practicable  control  technology  for  point 
sources,  seccmdary  treatment  for 
publicly  owned  treatment  woriu,  or 
controls  enforceablfr'by  State  or  Federal 
law  or  regulation  are  expected  to  result 
in  attainment  of  water  quality  standards 
by  the  next  listing  cycle.  Some  examples 
of  enforceable  controls  which  may ' 
achieve  watw  quality  standards  are  state 


regulaticeas  or  local  ordinances  requiring 
erosion  i(^ntrol.  state  laws  requiring 
maniuej^ianagement  practices,  NPDES 
control^  ^or  point  soxuoes  based  on  best 
available  technology,  and  Habitat 
Conservation  Plans  adopted  under  the 
Endangered  Species  Act  (ESA).  EPA 
believeti  {that  it  is  appropriate  to  provide 
time  to  pftlow  controls  such  as  these  to 
attain  w«ter  quality  standards, 
especiam  in  light  of  the  large  numbers 
of  TMEXis  that  need  to  be  established 
nationaUy. 

Secti<>^  303(d)(1)(C)  provides  that 
each  State,  Territory  or  authorized  Tribe 
shall  es^lish  TMDLs  for  waterfoodies 
identifiM  on  the  §  303(d)  list  "for 
pollutants  which  the  Administrator 
identifi^  *  *  *  as  suitable  for  such 
calculatibn."  Section  304(a)(2)(D) 
requiredj  EPA  to  publish  "for  piuposes 
of  secti^^  [303]  *  *  *  the  identification 
of  poUqtjants  smtable  for  maximum 
daily  lead  measurement  correlated  with 
the  achievement  of  water  quality 
obiectiv^s."  EPA  identified  such 
pollutati^  in  December,  1978.  At  that 
time  it  ftid,  "all  pollutants,  under 
proper  tfchnical  conditions,  are  suitable 
for  calctilation  of  total  maximum  daily 
loads."  (43  FR,  60665.  Dec.  28, 1978) 

The  current  proposal  does  not  change 
the  determination  that  all  pollutants, 
imder  jl^per  technical  conditions,  are 
suitable  tar  calculation  of  TMDLs.  The 
proper  technical  conditions  for  TMDL 
calculations  are  that  data,  analyses,  or 
modelsiare  available  or  can  reasonably 
be  deve|u>ped  to  estabUsh  a  TMDL 
consistf  nt  with  the  requirements 
proposed  today.  Since  EPA  considers  all 
poliutaints  suitable  for  calculation  in 
nearly  ill  situations,  today's  proposed 
rule  do^  not  enumerate  or  identify 
spedfid  bituations  in  which  data, 
analyseia  or  models  are  not  available  to 
establian  TMDLs.  EPA  could,  however, 
identify  and  describe  situations,  either 
in  the  fiW  rule  or  in  guidance,  for 
which  the  proper  technical  conditions 
are  not  je^ailable  to  establish  T^DLs. 
One  ex^ple  of  a  situation  that  EPA 
might  identify  is  waters  impaired 
primarijly  by  air  deposition  of 
pollutans.  If  EPA  were  to  identify 
spedfid  situations  where  the  proper 
technicp([  conditions  for  TMDLs  are  not 
availabM,  EPA  could  also  specify  that 
these  wwters  could  be  included  as  a 
separat0i  part  of  the  list  to  be  reviewed 
at  each  [review  cycle  by  the  State  and 
approved  by  EPA.  EPA  asks  for 
commeti  t  on  the  advisability  of 
identify  ng  specific  situations  where  the 
proper  t<  irhninal  conditions  for 
establis  t  ment  of  a  TMDL  are  not  met, 
and  w^iyt  those  specific  situations  might 
be. 


Other  options  considered.  In 
developing  today's  proposal,  EPA 
considered  other  ways  to  format  the  list. 
The  options  EPA  considered  focused  on 
whether  or  not  to  divide  the  list  into  a 
number  of  different  parts  or  segments. 
EPA  decided  to  create  a  segmented  list 
as  a  way  to  improve  and  better  organize 
State  and  EPA  management  of  the 
section  303(d)  list  and  to  provide 
important  information  to  the  general 
public  and  other  stakeholders  about  the 
status  of  the  listed  waterbodies  and  the 
reasons  for  listing  them.  EPA  also 
considered  various  options  when 
deciding  the  appropriate  categories  for 
segmenting  the  list.  One  option  EPA 
considered  was  whether  to  include  a 
category  for  waterbodies  for  which  there 
is  some  evidence  of  threat  or 
impairment,  but  which  would  not  be 
immediately  scheduled  for 
establishment  of  TMDLs.  Waters  could 
have  been  placed  in  this  category  if  the 
State.  Territory  or  authorized  Tribe 
committed  to  collect  additional  data  and 
information  or  conduct  additional 
monitoring  necessary  to  support 
establishment  of  TMDLs.  EPA  did  not 
propose  this  option  because  it 
concluded  that  there  was  no  need  to 
delay  scheduling  waterbodies  for  TMDL 
estabUshment  based  on  less  than 
conclusive  evidence  of  impairment  or 
threat  since  any  additional  needed  data 
or  information  could  be  obtained  during 
the  period  between  listing  and  State. 
Territorial  and  authorized  Tribal 
establishment  of  the  TMDL. 

EPA  also  considered  whether  to 
continue  the  current  regulatory 
requirement  that  gives  States,  Territories 
and  authorized  Tribes  the  option  not  to 
list  waterbodies  that  fail  to  meet  water 
quality  standards,  but  for  which  other 
pollution  control  requirements  or 
actions  are  planned  or  are  being 
implemented  that  are  expected  to 
provide  for  standards  attainment.  The 
FACA  Committee  did  not  reach 
consensus  on  this  issue.  EPA  did  not 
propose  this  option  because  it  is 
inconsistent  with  its  view  that  the 
section  303(d)  list  should  serve  as  a 
comprehensive  public  accounting  of  all 
waterbodies  impaired  or  threatened  by 
pollution  and  pollutants,  irrespective  of 
the  tool  or  mechanism  being  used  to 
achieve  standards. 

EPA  also  concluded  that  allowing 
waterbodies  to  be  removed  from  State, 
Territorial  or  authorized  Tribal  lists 
once  a  TMDL  has  been  approved  by 
EPA  is  inconsistent  with  our  belief  that 
State,  Territorial  and  authorizied  Tribal 
lists  provide  for  a  comprehensive  pubhc 
accounting  of  all  waterixxlies  that  are 
not  attaining  or  are  not  expected  to 
attain  water  quality  standards.  In 


addition,  EPA  agreed  with  the  FACA 
Committee  that  requiring  waterbodies  to 
remain  listed  imtil  they  attain  standards 
could  serve  as  an  incentive  to  establish 
and  implement  the  TMDL,  resulting  in 
the  restoration  of  impaired  wateibodies. 

Comments  sought.  EPA  seeks 
comments  on  today's  proposal  to  create 
a  new  format  for  the  list  of  impaired  and 
threatened  waterbodies  and  to  broaden 
the  scope  of  the  list  to  include 
waterbodies  that  are  expected  to  attain 
standards  after  the  application  of 
technology-based  controls  required  by 
sections  301  and  306  of  the  Act,  more 
stringent  efDuent  limitations,  or  other 
required  pollution  controls.  EPA  also 
seeks  comment  on  our  proposed  criteria 
for  removing  waterbodies  from  the  list 
EPA  solicits  comments  on  any  or  all 
aspects  of  the  proposal,  including  the 
options  considered.  EPA  also  asks  for 
comment  on  the  advisability  of 
identifying  specific  situations  where  the 
proper  technical  conditions  for 
establishment  of  a  TMDL  are  not  met. 
and  what  those  specific  situations  might 
be. 

d.  Assigning  Priorities  to  Listed 
Waterbodies 

Existing  requirements.  Section  303(d) 
of  the  CWA  and  EPA's  existing 
regulations  require  that  States. 
Teiritories  and  authorized  Tribes  assign 
a  priority  ranking  to  each  listed 
waterbody.  Existing  regulations  specify 
that  the  priority  raiJdng  must  indude 
an  identification  of  the  pollutant(s) 
causing  or  expected  to  cause  each 
waterbody's  impairment  and  an 
identification  of  the  waterbodies 
targeted  for  TMDL  development  in  the 
next  two  years.  Section  303(d)  requires 
States.  Territories  and  authorized  Tribes 
to  determine  priority  rankings  by  taking 
into  account  the  severity  of  the 
pollution  and  the  uses  to  be  made  of  the 
waterbody.  The  statute  does  not  explain 
how  these  factors  should  be  taken  into 
account  and  the  current  regulation  does 
not  expand  on  the  statutory  language. 
EPA  guidance  [Guidance  for  Water 
Q^iality-based  Decisions:  The  TMDL 
Process,  EPA  440/4-91-001,  April  1991) 
acknowledges  discretion  in  developing 
and  assigning  priority  rankings  and 
suggests  a  number  of  factors  that  States, 
Territories  and  authorized  Tribes- may 
consider,  based  on  our  belief  that  the 
statut(ny  fodors  are  not  exdusive. 
These  fadors  include  immediate 
programmatic  needs,  vulnerability  of 
particular  waterbodies  as  aquatic 
habitats,  recreational,  eccmomic  and 
aesthetic  importance  of  particular 
wateibodies,  degree  of  public  interest 
and  support  and  State.  TorittHial 
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authorized  Tribal,  or  national  policies 
and  priorities. 

Pmposed  rule.  Today's  proposal  at 
§  130.28  afBrms  the  existing  statutory 
and  regulatory  requirement  that  States. 
Territories  and  authorized  Tribes  assign 
a  priority  ranking  to  each  listed 
vvateibody.  It  also  includes  a  new 
requirement  that  States,  Territories  and 
authorizBd  Tribes  assign  either  a  "high." 
"medium,"  or  "low"  priority  to  each 
listed  waterbody  and  pollutant 
combination  on  Part  1  of  the  list.  States, 
Territraies  and  authorized  Tribes  miist 
assign  a  "high"  priority  to  im(>aired 
wateibodies  with  water  quali^ 
standards  designated  uses  as  public 
drinking  water  supplies  where  the 
impairment  is  contributing  to  a 
vicMation  of  an  MCL.  and  for 
waterbodies  in  which  species  listed  as 
endangered  or  threatened  under  section 
4  of  the  ESA  unless  the  State,  Territory, 
or  authorized  Tribe  shows  that  the 
impairment  does  not  affect  the  listed 
species.  Today's  proposal  maintains  the 
existing  r^ulatioos'  requirement  that 
the  pollutant,  pollutants,  and/or 
pollution  causing  or  expected  to  cause 
impairment  be  identified  for  each  listed 
watedbody.  Identification  of  each 
pollutant  or  type  of  pollution  that 
causes  or  contributes  to  impairment  of 
a  waterbody  is  a  critical  part  of  the 
listing  process  because  it  sets  the  stage 
for  TMDL  development  and  helps  the 
State,  Territory  and  authorized  Tribe 
determine  appropriate  priorities  and 
sdiedules.  Tcxlay's  proposal,  however, 
eliminates  the  current  lequiremmt  that 
the  priority  ranking  include  an 
identification  of  the  waterbodies 
targeted  for  TMDL  development  in  the 
next  two  years.  This  is  because  EPA  is 
proposing  (at  40  CFR  130.31)  a 
requirement  that  States.  Territories  and 
authorized  Tribes  develop  a 
comprehensive  schedule  for 
establishing  TMDLs  for  all  waterbodies 
and  pollutants  on  Part  1  of  the  list  A 
separate  requirement  to  identify  the 
waterbodies  for  which  TMDLs  will  be 
developed  over  the  next  two  years  is 
unnecessary. 

The  priority  ranking  of  impaired 
wateihodies  and  identification  of  the 
pollutant(s)  or  pollution  causing  or 
expected  to  cause  each  waterbody's 
impairment  are  important  elements  of 
each  State  list.  The  CWA  provides 
States.  Territories  and  authorized  Tribes 
broad  discretion  in  deciding  how  to 
rank  their  listed  waterbodies.  Adding  a 
requirement  that  States  must  assign 
waterbodies  a  priority  ranking  of  either 
"high,"  "medium."  or  "low"  wiU 
enhance  national  consistency  and  help 
States  and  the  public  understand  the 
relative  significance  of  establishing 


TMDLs  on  specific  waterbodies.  EPA  is 
proposing  tlut  all  impaired  and 
threatened  waterbodies  and  pollutant 
combinations  for  which  the  impairment 
contributes  to  a  violation  of  an  MCL  in 
waters  where  the  designated  use  is 
public  drinking  water  supply  or  in 
which  a  threatened  or  endai^gered 
species  is  present,  be  assigned  a  high- 
priority  ranking  by  States,  Territories 
and  authorized  Tribes.  However,  if  a 
State,  Territory  or  authorized  Tribe 
shows  that  the  impairment  does  not 
affect  threatened  or  endangered  species, 
it  is  not  required  to  assign  a  high 
priority  to  that  waterbody. 

As  noted  earlier  in  section  4.a.  of  this 
preamble.  States,  Territories  and 
authorized  Tribes  are  required  to 
provide  EPA  with  a  methodology 
illustrating  how  th^  considered  the 
severity  of  the  impairment  and  the  use 
of  the  waterbody  in  identifying 
impaired  and  tmeatened  waterbodies. 
Today's  proposal  requires  the  same  type 
of  illustration  regarding  the  setting  of 
priorities. 

Finally,  today's  proposal  provides,  at 
§§  130.28(d)  and  (e),  that  States, 
Territories  and  authorized  Tribes  may 
consider  additional  factors  such  as 
efficiencies  gained  by  establishing 
TMDLs  for  all  pollutants  that  cause  or 
contribute  to  impairment  of  a  listed 
watertxxiy:  establishing  TMDLs  for 
single  or  multiple  pollutants  in  multiple 
waterbodies  on  a  watershed  scale;  the 
vulnerability  of  particular  waterbodies; 
the  value  of  particular  waterbodies;  the 
recreational,  economic  and  aesthetic 
importance  of  particular  waterbodies; 
the  cost  and  complexity  of  establishing 
and  implementing  TMDLs;  degree  of 
public  interest  and  support;  and  State, 
Territorial  or  authorized  Tribal  policies 
in  setting  priorities.  All  of  the  above 
factors  are  important  and  they  should  be 
considered  when  setting  priorities. 
Consideration  of  these  factors  will  help 
States,  Territories,  authorized  Tribes 
and  stakeholders  set  priorities 
efficiently  and  in  recognition  of  largw 
environmental  and  community  needs. 

Section  130.32(b)  provides  that  States, 
Territories  and  authorized  Tribes  must 
establish  TMDLs  in  accordance  with  the 
priority  rankings  established  in 
accordance  wiUi  §  130.28.  EPA  does  not, 
however,  intend  to  disapprove  an 
otherwise  approvable  TMDL  simply 
because  it  was  not  developed  in 
accordance  with  a  State's.  Territory's  or 
authorized  Tribe's  schedule  or  the 
priority  ranking  assigned  to  the 
waterbody  on  the  section  303(d)  list 
EPA  does  not  believe  disapproving  such 
a  TMDL  is  required  by  section  303(d)  or 
consistent  wiUi  the  goal  of 
implemoating  TMDLs  which  conform 


vrith  applicable  water  quality  standards. 
EPA  may,  however,  consider  the  extent 
to  which  a  State,  Territory  or  authorized 
Tribe  is  developing  TMDLs  that  are  not 
in  accordance  with  its  priority  rankings, 
and  schedule  when  making  a  decision 
under  §  130.36(a)  to  step  in  and 
establish  TMDLs.  For  example,  if  a 
State.  Territory  or  authorizod  "Tribe  is 
ignoring  its  high  priority  waters  and 
submitting  too  many  low  or  mediiun 
priority  l^lDLs.  EPA  may  decide  to 
establish  some  high  priority  TMDLs 
itself. 

Other  options  considered.  In 
developing  today's  proposal.  EPA 
considered  other  options  for  addressing 
the  statutory  requirement  for  priority 
ranking.  EPA  considered  proposing  a 
more  prescriptive  approach  than  the 
existing  regulations  and  specifying 
factors  that  States.  Territories  or 
authorized  Tribes  would  have  to 
consider  when  determining  whether  to 
rank  a  particular  waterbody  as  high, 
medium  or  low.  The  factors  considered 
include  the  type  and  individual 
characteristics  of  the  pollutant,  e.g.. 
toxic  chemical,  sediment;  the  use  of  the 
waterbody.  e.g.,  drinking  water,  cold 
water  sport  fishery;  the  degree  of 
impairment,  e.g.,  numeric  rankings;  the 
difficulty  and/or  time  involved  in 
establishing  the  TMDL,  e.g.,  most 
difficult  TMDLs  established  first  or  in 
the  alternative  ranked  lower  to  allow 
more  time  for  the  technical  work 
necessary  to  establish  a  TMDL;  or  the 
amount  of  time  expected  to  attain  or 
maintain  water  quality  standards.  EPA 
also  considered  deferring  entirely  to 
State  discretion  on  deciding  how  to  rank 
waterbodies  and  not  even  requiring  a 
basic  high,  medium  or  low  ranking.  In 
selecting  the  approach  proposed  today, 
EPA  also  considered  the  FACA 
Committee's  recommendations  to 
address  this  issue  in  guidance  and 
balanced  the  importance  of  national 
consistency  with  the  need  for  State 
latitude  in  setting  priorities.  EPA  has 
determined  that  it  is  appropriate  to 
require  States  to  assign  ranldngs  of  high, 
medium  or  low  priority  to  each  listed 
waterbody.  EPA  also  considered  not 
specifically  requiring  that  waterbodies 
with  designated  uses  as  public  water 
supplies  in  which  there  is  a  violation  of 
an  MCL  or  in  which  a  threatened  and 
endangered  species  is  present  be 
designated  "high"  priority.  EPA 
proposes  to  address  these  waters 
specifically  because  it  is  important  that 
these  waterbodies  be  scheduled  for 
TMDL  establishment  as  soon  as  possible 
and  EPA  wanted  to  make  sure  thiat 
human  health  and  endangered  and 
threatened  species  concerns  were 
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appr  ]  priately  considered  by  all  the 
State  i  Tenitories  and  authorized 
Tribe4'  EPA  also  considered  the  option 
of  making  human  health  and  species 
concerns  one  (but  not  a  determinative) 
factor  in  deciding  whether  to  rank  a 
wateHxxly  in  the  "high"  category. 

EPA  also  considered  whether  to  retain 
the  cftrrent  regulatory  requirement  that 
StatekL  Territories  and  authorized  Tribes 
idcmmy  the  waterbodies  targeted  for 
TMEfL  establishment  over  the  next  two 
year^  \n  lieu  of  a  new  requirement  that 
StatefaL  Tenitories  and  authorized  Tribes 
deveiep  a  comprehensive  schedule  for 
estafaiUshing  TMDLs  for  all  wateihody 
and  pollutant  combinations  on  Part  1  of 
the  UfA.  However,  as  explained  in 
section  4.e,  below,  EPA  agreed  with  the 
FACX  Committee's  recommendation  for 
a  reg^ilatory  reqiiirement  that  States, 
Territories  and  authorized  Tribes 
develep  overall  schedules  for  TMDL 
ishment  and  today  proposes  to 
j  the  targeting  reouirement. 
.  also  considered  providing 
^nt  TMDL  priority  ranking 
sments  for  impairments  or  threats 
ig  from  "extremely  difficult  to 
solve^*  problems.  An  example 
impaihnent  of  this  type  is  contaminated 
seoiio^nts  which  often  result  from  the 
legacy^  of  past  introduction  of  pollutants. 
In  m^y  cases,  the  pollutant  causing  the 
impaument  or  threat  is  no  longer  being 
discli4rged.  Allocations  and  cleanup 
may  ^  difficult  and  reqiiire  additional 
time  to  establish  TMDLs  or  attain  or 
mainuin  water  quality  standards.  EPA 
did  not  propose  that  extremely  difficiUt 
to  soWe  problems  be  treated  any 
diffemnuy  because  wateifoodies  with 
these  types  of  impairments  may  require 
action  sooner,  rather  than  later, 
particularly  when  they  meet  the  high 
priority  requirements  established  by  the 
prorxkal. 

Comments  sought  EPA  seeks 
comoiient  on  today's  proposal  to  require 
States]  Territories  and  authorized  Tribes 
to  asijikn  a  high,  medium,  or  low 
priori^  to  eadi  listed  waterbody  and 
deletilthe  current  targeting  requirement. 
EPA  iieks  comments  on  requiring  that 
impalied  waterbodies  with  designated 
uses  1$  public  drinking  water  supplies 
and  fpt  which  there  is  a  violation  of  an 
MCL  due  to  the  impairment  be  ranked 
as  hi^-priority  for  establishment  of 
TMDlis.  EPA  also  seeks  comments  on 
requiring  that  impaired  waterbodies 
with  0^dangered  and  threatened  species 
presets  be  ranked  as  high-priority  for 
estabwhment  of  TMDLs,  imless  a  State, 
Teiritpry  or  authorized  Tribe  shows  that 
the  iim>airmait  does  not  affect  the 
spedM.  EPA  seeks  comment  on  what 
types 'of  impairments,  if  any,  should  be 
considered  difficult  to  solve  and 


whether  these  types  of  impairments 
should  be  treated  difijorently  as 
priorities  for  establisliung  TMDLs  are 
set  It  also  seeks  comments  on  the  other 
options  considered  and  any  alternatives 
for  ensuring  that  hiunan  health  and 
aquatic  species  concerns  be  given 
appropriate  weight  in  making  listing 
decisions.  EPA  eiso  seeks  conunent  on 
whether  to  allow  the  States,  Territories 
and  authorized  Tribes  to  consider 
factors  in  addition  to  the  statutory 
factors  in  establishing  priority  rankings. 
EPA  solicits  comments  on  any  or  all 
aspects  of  the  proposal,  including  the 
options  considered.  After  considering 
all  comments  received  and  any 
additional  information  that  may  become 
available,  EPA  may  include  any  of  the 
options  discussed  here  in  the  final  rule. 

e.  Establishing  a  Schedule  for  TMDL 
Development 

Existing  requirements.  Existing 
statutory  and  regulatory  requirements 
do  not  call  for  States  to  develop  or 
submit  to  EPA  a  schedule  for 
developing  TMDLs  for  all  listed 
waterbodies.  Current  regulations  simply 
require  that  States  identify,  within  their 
priority  rankings,  those  waterbodies  for 
which  TMDLs  will  be  targeted  for 
development  over  the  next  two  years. 

The  FACA  Committee  strongly 
endorsed  a  regulatcny  requirement  that 
States,  Territories  and  authorized  Tribes 
establish  TMDLs  according  to  an 
expeditious  schedule.  One  of  the 
reasons  for  the  committee's 
recommendation  is  the  historically  low 
numbers  of  TMDLs  established  by 
States,  Territories  and  authorized 
Tribes.  In  reaching  agreements  with 
some  of  the  plaintiffs  in  recent  litigation 
over  TMDLs,  EPA  has  recognized  die 
importance  of  timely  TMDL 
establishment  and  has  committed  to 
ensuring  the  establishment  of  TMDLs 
for  all  listed  waterbodies  within  time 
frames  similar  to  that  recommended  by 
the  FACA  Committee. 

In  August  1997,  EPA's  Assistant 
Administrator  for  Water  issued  a  policy 
memorandiun  specifically  asking  States, 
Territories  and  authorized  Tribes  to 
develop  8-13  year  schedules  for 
establishing  TMDLs  for  all  listed 
waterbodies.  beginning  with  the  lists 
submitted  to  EPA  in  1998.  The  August 
1997  policy  memorandum  also 
described  several  factors  that  States 
should  consider  in  developing  their 
schedules.  These  factors,  echoed  in  part 
by  the  FACA  Committee's 
recommendations,  include:  the  nimiber 
of  waterbodies  on  a  list,  including  the 
length  of  river  miles  and  number  of  lake 
acres  impaired  or  threatened:  the 
number  and  complexity  of  TMDLs  to  be 


established:  the  availability  of  data  or 
models;  and  the  relative  sigmficanoe  of  ■ 
the  environmental  harm  or  threat.  The 
FACA  Committee  recommended  that 
EPA  regulations  require  States. 
Tenitories  and  authorized  Tribes  to 
develop  expeditious  schedules  of  not 
more  than  8-15  years  for  establishing 
TMDLs  for  listed  waterbodies. 

Proposed  rule.  Today's  proposal,  at 
§  130.31,  eliminates  the  current 
regulatory  requirement  that  States, 
Territories  and  authorized  Tribes,  in 
their  priority  rankings,  identify  those 
waterbodies  for  which  TMDLs  will  be 
established  over  the  next  two  years.  EPA 
is  today  affirming  its  August  1997 
policy  direction  and  the  FACA 
Committee's  recommendation  and  is 
requiring  that  States  develop 
comprehensive  schedules  for 
establishing  TMDLs  for  all  waterbodies 
included  on  Part  1  of  the  list  (as 
described  in  section  4.c,  above).  Today's 
proposal  requires  that  such  schedules  be 
as  expeditious  as  practicable,  provide 
for  a  reasonable  pace  of  establishing 
TMDLs  over  the  life  of  the  schedule  and 
not  extend  beyond  15  years.  In  addition, 
today's  proposal  recommends  that 
TMDLs  for  high  priority  waterbody  and 
pollutant  combinations  on  Part  1  of  the 
list  should  be  schedided  for 
establishment  before  medium  and  low 
priority  waterbodies.  Setting  an  overall 
time  requirement  for  I'MDL 
establishment,  as  well  as  requiring  a 
reasonable  pace  of  TMDL  establishment 
over  the  duration  of  the  schedule,  will 
encourage  timely,  concerted  action  by 
States,  Territories  and  authorized  Tribes 
leading  to  increased  numbers  of 
approved  TMDLs. 

The  proposed  requirement  to 
establish  a  schedule  for  TMDL 
development  is  consistent  with  the 
language  of  section  303(d),  which 
requires  States  to  submit  TMDLs  for 
listed  waterbodies  beginning  180  days 
after  the  Administrator  identifies  the 
pollutants  suitable  for  TMDL 
calcxUation,  and  "from  time  to  time" 
thereafter.  The  Act  does  not  define 
"fiom  time  to  time,"  and  therefore  EPA 
today  proposes  to  define  that  term  to 
mean  submission  of  TMDLs  at  a 
reasonable  pace  over  no  more  than  the 
next  fifteen  years.  In  addition,  EPA 
proposes  that  State,  Territorial  and 
authorized  Tribal  schedules  should 
provide  for  establishment  of  high- 
priority  TMDLs  before  TMDLs  are 
established  for  mediiun  and  low-priority 
waterbodies.  It  is  reasonable  to  expect 
States.  Territories  and  authorized  Tribes 
to  establish  TMDLs  for  high  priority 
waterbodies  on  Part  1  of  their  hsts 
before  establishing  TMDLs  for  lower 
priority  waterbodies.  While  the  number 
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of  such  wateibodles  will  difiisr  firom 
State  to  State,  as  will  complexity  of 
TMDL  development  and  resource 
availability,  the  proposed  provision 
shoiild  allow  sufficient  time  for  even 
those  States  with  a  relatively  large 
nimiber  of  high-priority  waterbodies  on 
Part  1  of  their  lists  to  establish  TMDLs 
for  waterbodies  consistent  with  the 
reqiiirements  of  section  303(d)  that 
priority  rankings  take  into  account  the 
uses  to  be  made  of  waterbodies  and  the 
severity  of  the  impairment  when  setting 
priorities  for  establishing  TMDLs. 

Today's  proposal  recognizes  the 
statutory  requirement  that  States. 
Territories  and  authorized  Tribes  assign 
a  priority  ranking  to  each  Usted 
waterbody.  EPA  recognizes  that  there 
are  a  nimatwr  of  ways  that  States. 
Territories  and  authorized  Tribes  may 
schedule  TMDLs  for  establishment  and 
implementation.  These  include  focusing 
on  waterbodies  conciirrentlv  that  are 
impaired  by  a  particular  poUutant  or 
category  or  subcategory  of  sources  or 
that  share  common  ecosystem 
characteristics.  EPA  intends  the 
jnioritizatioa  and  scheduling  provisions 
in  today's  proposal  to  be  flexible  enough 
to  accommodate  such  considerations. 

EPA  also  recognizes  and  supports  the 
watershed  approach,  under  which 
States.  Territories,  and  authorized 
TribM  may  choose  to  establish  all 
TMDLs  in  the  same  watershed  at  the 
same  time.  EPA  strongly  supports  the 
watershed  approach,  but  wants  to 
ensure  that  States,  Territories,  and 
authorized  Tribes  do  not  depart  too  for 
from  their  priority  rankings.  EPA  invites 
comment  on  the  best  way  to  integrate 
die  statutory  requirement  for  priority 
rankings  with  the  watershed  approach. 

EPA  TBCommends  that  States, 
Territories  and  authorized  Tribes  adopt 
a  goal  to  establish  TMDLs  for  all  high- 
priority  waterbodies  within  five  years. 
EPA  considered  the  FACA  Committee 
recommendation  that  all  high-priority 
TMDLs  be  required  to  be  established 
within  five  years.  Today's  proposal, 
howevw.  reflects  that  many  States, 
Territories  and  authorized  Tribes  will 
have  more  high-priority  waterbodies 
than  can  reason^ly  be  expected  to  be 
established  within  five  years  based  on 
available  resources.  EPA  also 
understands  that  it  may  not  make  sense 
fat  States,  Territories  and  authorized 
Tribes  to  individually  schedule  every 
TMDL,  especially  those  with  medium  or 
low  priority.  States,  Territwies  and 
authorized  Tribes  may  schedule  groups 
of  TMDLs.  on  a  watershed  or  some  other 
appropriate  basis,  for  TMDLs  to  be 
established  in  later  years  of  the 
schedule. 


Other  Options  Considered.  In 
developing  today's  proposal,  EPA 
considered  several  options.  For 
example.  EPA  considered  maintaining 
the  current  regulatory  requirement  that 
States,  Territories  and  authorized  Tribes 
identify  only  those  waterbodies  for 
which  TMDLs  will  be  developed  over 
the  next  two  years,  and  not  requiring 
States  to  develop  an  overall  schedule  for 
TMDL  establishment.  EPA  did  not 
propose  this  option,  even  though  it  is 
often  difficult  to  estimate  the  amount  of 
time  needed  to  develop  TMDLs, 
especially  when  lists  may  include 
hundreds  of  impaired  or  threatened 
waterbodies.  It  is  desirable  for  States. 
Territories  and  authorized  Tribes  to 
plan,  on  a  long-term  basis,  for  the 
establishment  of  all  needed  TMDLs. 
Moreover,  many  States.  Territories  and 
authorized  Tribes  have  adopted,  or  are 
moving  toward  adopting,  a  rotating 
basin  or  watershed  approach  to  water 
quality  management.  Under  such  an 
approach.  States.  Territories  and 
authorized  Tribes  generally  work 
sequentially  through  each  of  their  basins 
on  a  five  year  cycle.  They  may  collect 
data  in  a  basin  in  the  first  year,  analyze 
the  data  in  the  second  year  to  assess  the 
water  quality  in  the  basin,  establish 
TMDLs  and  other  management 
strategies  in  the  third  year,  implement 
TMDLs  and  management  strategies  in 
the  foiuth  year,  and  monitor  for  progress 
in  the  fifth  year.  Developing  an  overall 
schedule  for  TMDL  establishment 
allows  States,  Territories  and  authorized 
Tribes  to  ensure  compatibility  between 
their  rotating  basin  approaches  and 
TMDL  establishment. 

Comments  sought.  EPA  seeks 
comments  on  the  proposed  approach  to 
require  States,  Territories  and 
authorized  Tribes  to  develop  schedules 
for  the  establishment  of  TMDLs  for  all 
waterbodies  on  Part  1  of  the  list.  EPA 
also  seeks  comments  on  the  proposed 
requirement  that  States,  Territories  and 
authorized  Tribes  should  schedule  all 
high  priority  TMDLs  for  establishment 
before  establishing  TMDLs  for  medium 
and  low-priority  waterbodies.  EPA 
solicits  comments  on  any  or  all  aspects 
of  the  proposal,  including  the  options 
considered  and  may  adopt  any  of  the 
options  discussed  here  in  the  final  rule. 

f.  Submission  of  Lists.  Priority 
Rankings.  Listing  Methodologies,  and 
Schedules  to  EPA 

Existing  requirements.  The  statute  and 
existing  regulaticms  require  States  to 
submit  thc^  lists  to  EPA  for  review  and 
approval.  Section  303(d)  provides  EPA 
with  30  dayt  from  the  date  of  &  State's 
submittal  to  either  approve  or 
disapprove  the  list  U  EPA  disapproves 


the  list.  EPA  has  an  additional  30  days 
to  establish  the  list.  Existing  regulations 
specify  that  the  lists  submitted  by  States 
to  EPA  for  review  must  include  the 
identification  of  the  pollutant  or 
pollutants  causing  or  expected  to  cause 
the  impairment  or  threat,  the  priority 
ranking  of  listed  waterbodies,  and  the 
waterbodies  identified  for  TMDL 
development  over  the  next  two  years. 
Existing  regulations  also  require  States, 
Territories  and  authorized  Tribes  to 
submit  to  EPA  their  listing 
methodology;  existing  regulations  do 
not,  however,  provide  for  EPA  review 
and  approval  or  disapproval  of  the 
methodology.  Under  the  existing 
regulations.  State,  Territorial  and 
authorized  Tribal  lists  are  to  be 
submitted  to  EPA  eveiy  two  years,  on 
April  1  of  every  even-numbered  year. 

Proposed  rule.  Today's  proposal  at  40 
CFR  130.27(b)  maintains  the  existing 
regulatory  requirement  that  State, 
Territorial  and  authorized  Tribal 
waterbody  lists  identify  the  pollutant(s) 
and/or  pollution  causing  or  expected  to 
cause  the  impairment  or  threat,  and  the 
priority  rankings  of  wateibody/pollutant 
combinations.  Lists  of  impaired  and 
threatened  waterbodies  must  be 
submitted  to  EPA  for  review  and 
approval  or  disapproval.  As  required  by 
the  statute,  EPA  will  have  30  days  to 
review  and  approve  or  disapprove  each 
list.  Today's  proposal,  at  §  130.30(e). 
provides  diat  EPA  may  establish  a  list 
of  impaired  and  threatened  waterbodies. 
including  pollutant/pollution 
combinations  and  priority  rankings,  if  a 
State.  Territory  or  authorized  Tribe  asks 
EPA  to  do  so.  or  if  EPA  determines  that 
a  State,  Territory  or  authorized  Tribe 
has  not  or  is  not  likely  to  establish  such 
list  consistent  with  the  schedule 
specified  in  §  130.30(a).  As  discussed 
later  in  this  preamble.  EPA  believes  it 
has  authority  under  section  303(d)  of 
the  Clean  Water  Act  to  establish  TMDLs 
if  asked  to  do  so.  or  if  it  determines  that 
States.  Territories,  or  authorized  Tribes 
have  not  or  are  not  likely  to  establish 
such  TMDLs  consistent  with  their 
schedules.  EPA  believes  that  the  same 
rationale  articulated  later  in  the 
preamble  in  support  of  its  authority, 
under  certain  drcimistances,  to 
establish  TMDLs  also  applies  to 
establishment  of  lists  of  impaired 
waters. 

EPA  anticipates  exercising  its 
discretionary  authority  to  establish  lists 
of  impaired  waterbodies  on  a  case-by- 
case  basis  taking  into  account  a  variety 
of  factors,  including  whether  the  State, 
Territory  or  authorized  Tribe  intends  to 
submit  a  list  at  all,  how  late  the  State's, 
Territory's  or  authorized  Tribe's  list  will 
be,  any  explanations  ofiered  by  *he 
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State^  Territoiy  or  authorized  Tribe  for 
missuig  the  submission  deadline,  and 
whe^er  EPA  has  reason  to  believe  the 
Stateff,  Territory's,  or  authorized  Tribe's 
list  wr^  be  seriously  flawed  when  it  is 
subnijtted.  For  example,  EPA  does  not 
expect  that  it  will  automatically  decide 
to  establish  a  list  for  a  State,  Territory 
or  aujthorized  Tribe  just  because  the 
Statei  rTerritoiy  or  authorized  Tribe  may 
havejibissed  the  list-submittal  deadline 
contained  in  §  130.30(a).  However,  if  the 
State^  Territory  or  authorized  Tribe 
missel  its  §  130.30(a)  deadline  and, 
folloiiHng  inquiry  from  EPA,  is  not  able 
to  prtMde  assiuances  that  its  list  of 
impallted  waters  will  be  submitted  for 
revieMr  within  a  reasonable  period  of 
time  j  CPA  may  determine  to  exercise  its 
discittionary  authority  to  establish  the 
list  itaelf.  If,'on  the  other  hand,  EPA 
concludes  that  the  State,  Territory,  or 
autha|ized  Tribe  is  making  a  "good 
faith j'ieffort  to  complete  list  and  submit 
it  to  P>A  for  review,  EPA  may  decide 
not  t^  establish  a  list  of  impaired  waters 
for  tb|  State,  Territory  or  authorized 
Trib^.  EPA  invites  comment  on  its 
propwal  to  expressly  assert  in 
reguMions  its  discretionary  authority  to 
estabUsh  lists  of  impaired  waters  and  on 
the  factors  EPA  should  consider  in 
exerdsing  that  authority. 

EPA  is  clarifying  by  the  use  of  the 
term  ^'order"  that  its  listing  actions  are 
informal  adjudications  and  not 
rulemeking  actions  under  the 
Administrative  Procedure  Act  Today's 
rule,  at  §  130.30(d),  also  requires  EPA  to 
notify!  the  public  in  the  Federal  Register 
and  in  a  newspaper  of  general 
circulation  of  its  actions  and  request 
public  comment  for  at  least  30  days. 
EPA  Will  send  any  portion  of  the  list 
that  iljhas  modified  to  the  State  for 
incoifporation  into  its  water  qualify 
manadmnent  plan. 

Tomy's  proposal,  at  §  130.24,  also 
mainiains  the  existing  regulatory 
requirement  that  States,  Territories  and 
authotized  Tribes  must  submit  their 
listing  methodologies  to  EPA .  Under 
todaji)}  proposal  States,  Territories  and 
authp^zed  Tribes  must  submit  their 
methodologies  to  EPA  nine  months 
prior  to  the  deadline  for  submission  of 
the  li^(.  As  in  the  existing  regulations, 
the  ptitposal  provides  that  ^A  will 
revieW  and  may  provide  the  State, 
Tenrii^iy  and  auUiorized  Tribe  with 
conupjants  on  the  methodology.  EPA 
will  i^pi  take  any  approval  or 
Iroval  action  on  the  State, 
ial  or  authorized  Tribal 
iology. 

>  is  not  proposing  at  this  time  to 
approve  or  disapprove  individual  listing 
methpldologies.  Q'A  do^s  recognize  that 
the  iitlegrify  of  State,  Territorial  and 


authorized  Tribal  lists  is  strongly  related 
to  an  explicit  and  deliberate  approach  to 
identifying  impaired  and  threatened 
waterbodies.  Requiring  States, 
Territories  and  authorized  Tribes  to 
provide  EPA  and  the  public  with  the 
listing  methodology  prior  to  submission 
of  the  list  will  lead  to  more  consistent, 
better  defined  listing  decisions.  In 
addition,  submission  of  State  listing 
methodologies  to  EPA  prior  to 
submission  of  the  list  will  provide  EPA 
and  States,  Territories  and  authorized 
Tribes  with  an  opportimify  to  discuss 
exactly  how  impaired  and  threatened 
waterbodies  are  identified.  These 
discussions  will  substantially  reduce 
questions  and  conunents  at  the  time  the 
section  303(d)  list  is  submitted  to  EPA 
for  action.  EPA  recognizes  that  the 
methodologies  submitted  nine  months 
prior  to  the  lists  may  be  revised  in 
response  to  feedba(±  from  the  pubfic  or 
EPA,  or  issues  and  concerns  that  may 
arise  as  the  methodologies  are  actiiaUy 
used  to  develop  the  lists.  EPA  is  not 
proposing  to  approve  or  disapprove 
State,  Territorial  or  authorized  Tribal 
listing  methodologies  because  it  has 
adequate  authority  in  its  review  of  the 
list  of  impaired  or  threatened 
waterbodies  to  assiu«  that  the 
methodologies  used  by  States. 
Territories  and  authori2»d  Tribes 
appropriately  identify  waterbodies 
required  to  be  listed  imder  section 
303(d). 

Today's  proposal,  at  §  130.31(b),  adds 
a  new  requirement  that  States, 
Territories  and  authorized  Tribes  submit 
schedules  for  establishing  TMDLs  for  all 
waterbodies  listed  on  Part  1  of  the  list 
to  EPA  for  review.  EPA  is  proposing  that 
States,  Territories  and  authorized  Tribes 
submit  schedules  for  establishing 
TMDLs  with  every  list  of  impaired  and 
threatened  waterbodies  submitted  to 
EPA.  Although  schedules  will  be 
submitted  with  lists,  schedules  are  not 
part  of  the  lists  and  EPA  will  not 
develop  a  schedule  if  a  State  develops 
an  inadequate  one  or  fails  to  submit  one. 
While  EPA  does  not  propose  to  approve 
or  disapprove  the  schedules,  EPA  will 
consider  the  schedules  in  evaluating  the 
identification  of  waterbodies  and 
priority  ranking.  Approving  or 
disapproving  schedules  is  not  required 
because  EPA  reviews  the  priorities  for 
establishing  TMDLs  in  approving  or 
disapproving  the  State,  Territorial  and 
authorized  Tribal  list  and  EPA  retains 
ultimate  authority  to  establish  TMDLs  if 
States,  Territories  and  authorized  Tribes 
fail  to  do  so.  If  a  State,  Territory  or 
authorized  Tribe  submits  a  schedule  for 
Part  1  waterbodies  that  EPA  concludes 
is  inadequate  (e.g..  because  it  extends 


beyond  fifteen  years),  EPA  would 
provide  comments  to  the  State,  Territory 
and  authorized  Tribe  in  its  action  on  the 
list,  and  would  expect  the  State, 
Territory  or  authorized  Tribe  to  address 
EPA's  comments.  Finally,  shifting  the 
date  of  Ust  submission  from  April  1  to 
October  1  will  ease  the  difficulties  that 
States,  Territories  and  authorized  Tribes 
may  have  in  completing  both  section 
305(b)  reports  and  section  303(d)  Usts  - 
and  submitting  them  to  EPA  on  time; 
both  are  ciurently  due  to  EPA  on  April 
1  of  every  even-niunbered  year. 

Options  considered.  Today's  proposal 
requests  comments  on  the  existing 
regulatory  requirement  that  State, 
Territorial  and  authorized  Tribal  lists  be 
submitted  every  two  years.  The  FACA 
endorsed  the  two-year  Usting  cycle,  but 
EPA  has  received  many  suggestions 
fit>m  States,  Territories andauthorized 
Tribes  suggesting  that  lists  be  submitted 
at  four  or  five  year  intervals.  EPA  is 
considering  retaining  the  two-year 
fisting  interval,  adopting  a  four-year  or 
five-year  Usting  cycle  interval,  or 
requiring  that  States,  Territories  and 
authorized  Tribes  submit  their  first  fist 
under  the  revised  regulation  no  later 
than  October  1,  2000,  with  subsequent 
Ust  submittals  occiuring  at  longw 
intervals,  e.g.,  every  four  years  or  every 
five  years. 

The  existing  two  year  Usting  cycle 
provides  frequent  intervals  for  States, 
Territories  and  authorized  Tribes,  EPA 
and  stakeholders  to  identify  impaired 
and  threatened  waterbodies  and 
doctunent  progress  in  attaining  water 
quality  standards.  The  two-year  Usting 
requirement  is  also  consistent  with  the 
section  305(b)  reporting  cycle.  Such  a 
short  listing  cycle,  however,  may  over 
emphasize  the  Usting  of  waterbodies  as 
opposed  to  estabUsh^og  and 
implementing  TMDLs.  A  two-year 
listing  cycle  may  also  be  inefficient 
because  States,  Territories  and 
authorized  Tribes  generally  do  not  find 
significant  changes  in  water  quaUty  over 
such  a  short  period  of  time. 

A  four-year  Usting  cycle  is  also  being 
considered.  This  interval  would 
promote  greater  emphasis  on 
estabUshing  and  implementing  TMDLs, 
as  opposed  to  listing  impaired  and 
threatened  waterbodies.  It  would  also 
aUow  for  periodic  coordination  between 
section  303(d)  Usts  and  section  30S(b) 
reports.  A  foiu"-year  listing  cycle  would 
not,  however,  provide  for  as  fiequent 
updates  in  progress  towards  attainment 
of  water  quaUty  standards  for  States, 
Territories  and  authorized  Tribes,  EPA 
and  stakeholders. 

A  five-year  Usting  cycle  is  also  being 
considered.  A  five-year  cycle  would 
aUow  States,  Territories  and  authorized 
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Tribes  to  focus  more  time  and  lesoiuoes 
on  establishing  and  implementing 
TMDLs  and  is  compatible  with  State, 
TeiTitorial  and  authorized  Tribal 
rotating  basin  and  watershed 
approaches.  It  would  also  allow  for  a 
complete  NPDES  permitting  cycle 
betvwaen  each  list 

Comments  sought.  EPA  solicits 
specific  comments  <m  the  cycle  on 
which  States,  Tenitories  and  authorized 
Tribes  should  submit  lists  to  EPA.  EPA 
also  solicits  comments  on  whether  EPA 
should  approve  or  disapprove  State. 
Tenitories  and  authorized  Tribal 
schediiles  and  whether  schedules 
should  be  included  as  part  of  lists  of 
impaired  and  threatened  waters.  EPA 
soUdts  comment  on  any  or  all  aspects 
of  the  proposal,  including  the  options 
considered. 

g.  Proposal  To  Change  List  Submission 
Deadline  to  October  1. 2000  in  the 
Exiting  TMDL  Regulations 

Proposed  rule.  In  addition  to  the 
oompr^ensive  revision  of  the  Part  130 
regulations  being  proposed  today.  EPA 
also  is  proposing  to  amend  the  existing 
regulations  to  change  the  current  April 
1  deadline  to  October  l  for  submission 
by  the  States,  Territories,  and 
authorized  lYibes  of  their  lists  of 
impaired  waters.  If  after  consideration 
of  public  comments.  EPA  decides  to 
promulgate  this  proposal,  EPA  intends 
that  it  would  promiUgate  this 
amendment  as  a  separate  action  as  soon 
as  possible  aftw  the  close  of  the 
comment  period. 

Tlie  existing  regulations  at  40  CFR 
130.7(d)(1)  require  States.  Territories, 
and  authorixad  Tribes  to  submit  their 
lists  on  April  1  of  every  even-niunbered 
year.  EPA  believes  it  makes  sense  to 
delay  this  requirement  until  October  1. 
EPA  prefers  mat  the  next  lists  submitted 
should  be  based  on  the  new 
requirements  being  proposed  today.  It  is 
unlikely  that  EPA  will  promulgate  these 
comprehensive  revisions  well  in 
advance  of  the  current  April  1  deadline 
for  submission  of  lists.  To  avoid  the 
States.  Territories,  and  authorized 
Tribes  developing  lists  imder  the 
existing  regulations  to  meet  the  April  1 
deadline,  EPA  proposes  to  move  that 
deadline  to  October  1.  EPA  expects  to 
promulgate  the  comprehensive  ftvisions 
well  in  advance  of  October  1.  In  that 
event.  States,  Territories,  and  authorized 
Tribes  will  develop  their  lists  pursuant 
to  the  new  regulations.  In  the  event  the 
new  regulations  are  delayed,  States, 
Territories,  and  authorized  Tribes 
would  be  required  to  submit  lists  by 
October  1, 2000  pursuant  to  the  existing 
regulations. 


Comments  sought.  EPA  requests 
comment  on  this  separate  proposal  to 
amend  the  April  1  deadline  in  40  CFR 
section  130.7(d)(1)  to  be  October  l.  EPA 
also  requests  comment  on  its  proposal 
to  promulgate  this  amendment  as  a 
separate  action  as  soon  as  possible  after 
the  dose  of  the  public  comment  period. 
If  you  provide  comments  to  EPA  on  this 
separate  proposal,  EPA  requests  that 
you  highlight  those  comments  for  EPA's 
consideration  immediately  upon  the 
dose  of  the  public  comment  period. 

5.  What  Are  the  Proposed  Rule's 
Requirements  for  TMDL  Est(d)lishment 
and  EPA  Review  of  TMDLs  Submitted  by 
States,  Territories  and  Authorized 
Tribes? 

a.  Minimum  Elements  of  a  TMDL 
Submitted  to  EPA 

Existing  requirements.  Pollutant  loads 
may  be  transported  into  a  wateibody 
directly  through  efDuent  discharge, 
bank  and  bar  erosion  (in  streams,  rivers, 
estuaries,  and  lakes),  re-drculation  (e.g., 
nutrients  in  lakes,  estuaries,  and 
wetlands:  contaminated  sediments), 
solar  heating,  atmospheric  deposition, 
and  groundwater  flows;  or  indirectly  by 
overland  flow  caused  by  snowmelt  or 
predpitation.  A  TMDL  is  established  to 
attain  or  maintain  the  water  quality 
standard  for  a  spedfic  pollutant  that  has 
been  identified  as  the  cause  of  an 
impairment  or  threat  to  a  waterbody. 
Consistent  with  this  goal,  the  existing 
TMDL  regulations  require  States. 
Territories  and  authorized  Tribes  to 
establish  TMDLs  at  levels  necessary  to 
meet  water  quality  standards  with 
seasonal  variations  and  a  margin  of 
saf(9ty  that  takes  into  account  any  lack 
of  knowledge  concerning  the 
relationship  between  pollutant  loads 
and  water  quality.  The  existing 
regulations  define  loading  capadty  as 
the  greatest  amoimt  of  loading  that  a 
waterbody  can  receive  without 
exceeding  water  quality  standards  and  a 
TMDL  as  the  sum  of  the  individual  . 
waste  load  allocations  for  existing  and 
future  point  sources  and  the  load 
allocations  for  existing  and  future 
nonpoint  sources  and  for  natural 
background.  The  existing  regulations 
also  explain  that  TMDLs  can  be 
expressed,  as  either  mass  per  time, 
toxidty,  or  other  appropriate  measures 
that  relate  to  a  State's,  Territory's  and 
authorized  Tribe's  water  quality 
standard.  The  technical  approach  used 
to  develop  TMDLs  varies  according  to 
the  pollutant  of  concern,  the  type  of 
waterbody,  and  the  type  and  number  of 
pollutant  sources. 

The  ultimate  goal  of  establishing 
TMDLs  is  to  implement  allocations  that 


will  result  in  the  attainment  and 
maintenance  of  water  quality  standards. 
Without  implementation,  a  TMDL 
merely  provides  estimates  of  the 
pollutant  load  reductions  necessary  to 
attain  water  quality  standards.  Section 
303(d)  does  not  establish  any  new  or 
additional  implementation  authorities 
beyond  those  that  currently  exist  under 
the  CWA  or  in  State.  Teiritory,  local. 
Tribal  or  other  Federal  laws.  TMDL 
regulations  currently  do  not  require 
States,  Territories  and  authori^  Tribes 
to  develop  implementation  plans  for 
TMDLs.  Wasteload  allocations  are 
implemented  through  efDuent  limits  in 
NPDES  permits.  Load  allocations  are 
implemented  through  a  variety  of  State, 
local.  Tribal,  and  Federal  programs,  as 
well  as  voluntary  action  by  committed 
dtizens. 

Currently,  EPA  approval  of  TMDLs  fra* 
waterbodies  impairad  firom  a 
combination  of  point  and  nonpoint 
sources  requires  that  the  wasteload 
allocation  for  the  point  source  is 
determined  on  the  basis  of  existing  or 
planned  reductions  in  loadings  from 
nonpoint  sources.  EPA  thus  believes  it 
is  appropriate  to  require  reasonable 
assurance  that  the  load  allocations  will 
be  implemented. 

Proposed  rule.  The  FACA  Committee 
described  a  TMDL  as  an  "action 
oriented  analysis  of  how  to  attain  water 
quality  standards"  that  is  crudal  to  the 
ultimate  success  of  TMDLs.  Today's 
proposal,  at  §  130.33  and  §  130.34, 
establishes  the  minimum  elements  that 
States,  Territories,  and  authorized 
Tribes  must  include  in  any  TMDL 
submitted  to  EPA  and  the  acceptable 
ways  in  which  a  TMDL  can  be 
expressed.  It  clarifies  that  a  TMDL  must 
be  calculated  to  ensvu«  that  water 
quality  standards  will  be  attained  and 
maintained  throughout  the  waterbody  in 
the  event  of  reasonably  foreseeable 
increases  in  pollutant  loads.  In  today's 
proposal,  TMDLs  continue  to  provide 
for  tradeoffs  between  alternative  point 
and  nonpoint  source  control  options  so 
that  cost  effectiveness,  technical 
effectiveness,  and  the  social  and 
economic  benefits  of  different 
allocations  can  be  considered  by 
decision-makers. 

The  technical  approach  used  to 
establish  individual  TMDLs  may  vary 
according  to  the  pollutant  of  concern, 
the  type  of  wateibody  and  the  type  and 
number  of  pollutant  sources.  Today's 
proposal,  at  §  130.33.  maintains  the 
existing  requirement  that  all  TMDLs 
must  consider  the  total  pollutant  load  to 
a  waterbody  from  point,  nonpoint,  and 
background  sources.  Today's  proposal, 
at  §  130.34.  also  darifies  that  all  TMDLs 
must  contain  an  expression. of  the 
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polli^^t  load  or  load  reduction 
Decenary  to  assure  that  the  waterbody 
will  ntain  and  maintain  water  quality 
standards,  including  aquatic  or  riparian 
habi^,  biological,  channel, 
geonii^rphological,  or  other  appropriate 
conditiQns  that  represent  attainment  or 
mainitkMnce  of  the  water  quality 
standard. 

Forlexample,  a  spawning  use  may  be 
impaued  because  excessive  sediment 
(i.e.,  clean  sediment)  is  clogging  the 
interstitial  spaces  of  the  stream  bottom. 
These  spaces  normally  provide  habitat 
for  the  insects  that  are  a  food  source  for 
fish  ^d  dissolved  oxygen  needed  by 
young  fish  to  survive.  While  the 
ultimate  water  quality  goal  for  this 
probldm  may  be  to  increase  successful 
spawtQing  by  20  percent,  the  TMDL 
analV^is  and  pollutant  load  allocation 
willlp^  based  on  decreasing  the 
{>ollutant  load  of  clean  sediment  in  the 
strean)  system  and  must  be  expressed  in 
those  terms.  This  example  fits  within 
the  approach  set  out  in  §  130.34(3)  for 
expressing  TMDLs. 

It  i^jimportant  that  a  ThffDL  be 
exprMsed  in  terms  that  are  appropriate 
to  th4  icharacteristics  of  the  waterbody 
and  pollutant  combination.  Today's 
prop^,  at  §  130.34,  allows  States, 
Territeries  and  authorized  Tribes  to  use 
one  of  four  approaches  when  expressing 
a  TMDL:  sources.  A  "daily"  load 
allocation  would  not  provide  the 
allocation  of  phosphorus  necessary  to 
attain  or  maintain  water  quality 
standiords  because,  while  it  might  cover 
current  loads,  it  would  not  account  for 
the  amount  of  the  pollutant  stored  in  the 
lake  01  reservoir.  In  addititm,  allocations 
expressed  in  terms  of  daily  loads  might 
not  account  accurately  for  the  difierent 
loadiiigs  and  effect  of  the  pollutant  on 
waterjquality  in  the  lake  resulting  from 
differWt  seasons  and  climatic  events. 
For  a  jpoUutant  like  phosphorus,  the 
average  annual  load  is  the  best  indicator 
of  actiial  conditi(ms  in  the  lake  and  best 
way  toi  express  the  allocations 
establlikhed  in  any  TMDL. 

Sinlllarly,  waterbodies  may  be 
impaniBd  by  loadings  of  fine  sediment 
delivered  to  the  waterbody  from 
hillsl^pe  or  bank  erosion.  Allocations 
established  as  part  of  a  TMDL  for  fine 
sediment  would  need  to  address  the 
variap  jlity  of  sediment  loadings  due  to 
flows  jiiBlated  to  rainfall  or  snowmelt, 
the  natural  background  sediment  loads 
carried  by  the  waterbody,  channel 
characteristics  and  aquatic  life  needs.  A 
daily  l6ad  of  sediment  would  not 
necessarily  be  an  aociuate 
representation  of  the  natural 
backgpimd  load,  the  variability  in 
loadii  |s  over  time  and  season,  or  the 
amoui  i  of  pollutant  load  reduction 


needed  to  maintain  sediment  loads 
within  the  natural  limits  and 
requirements  of  the  waterbody  to  attain 
or  maintain  water  quality  standards.  A 
seasonal  or  annual  in-stream  sediment 
allocation  would  be  a  more  accurate  and 
technically  correct  expression  of  the 
amount  of  sediment  in  the  waterbody 
-  over  time  that  would  attain  or  maintain 
water  quality  standards. 

Temperature  is  another  example  of  a 
pollutant  where  other  than  daily  loads 
may  be  the  most  appropriate  expression 
of  an  allocation  established  as  part  of  a 
TMDL.  Temperature  varies  as  a  result  of 
climate  and  season.  Aquatic  life  require 
a  range  of  temperatures  to  spawn,  grow 
and  maintain  viable  populations.  A 
daily  load  of  heat  and  the  resultant 
temperature  in  the  waterbody  is  not  as 
important  as  maintaining  the  range 
required  by  the  aquatic  life  throiigh 
different  seasons  and  climatological 
events.  Therefore, anallocation of 
pollutants  causing  changes  in 
temperature  is  often  better  expressed  as 
seasonal  or  monthly  averages  keyed  to 
preservation  of  the  needed  temperatiue  • 
ranees  throughout  the  seasons. 

EPA  recognizes  that  some  non- 
attainment  of  water  quality  standards  is 
due  in  part,  or  entirely,  to  extremely 
difficult  to  solve  problems.  These 
include  ciraunstances  where  attainment 
of  water  quality  standards  is  technically 
or  practically  difficult  or  costly.  The 
FACA  recommended,  and  EPA  concurs, 
that  it  is  feasible  to  establish  a  TMDL  for 
these  difficult  to  solve  problems.  Both 
EPA  and  the  FACA  recognized, 
however,  that  some  of  the  processes 
necessary  to  attain  water  quality 
standards  are  likely  to  take  a  long  time 
to  show  progress  in  attaining  water 
quality  standards.  EPA  recognizes  that 
implementation  plans  for  these  types  of 
TMDLs  may  allow  a  relatively  longer 
timefi^me  for  water  quality  standards 
attainment. 

The  FACA  Committee  recommended 
that  EPA  clarify  the  minimum  elements 
of  an  approvable  TMDL  for  States, 
Territories  and  authorized  Tribes  and 
other  stakeholders.  The  FACA 
Committee  recommended  that  the 
"TMDL  development/implementation 
planning  process"  be  composed  of 
seven  components:  (1)  Target 
identification;  (2)  identification  of 
needed  pollutant  reduction:  (3)  soiuce 
identification;  (4)  allocation  of  pollutant 
loads;  (5)  implementation  plan;  (6) 
monitoring  and  evaluation;  and  (7) 
procedures  for  any  needed  revision 
oased  on  evaluation.  The  FACA 
Committee  did  not  reach  consensus  on 
whether  the  implementation  plan  is  a 
required  component  of  the  TMDL  under 
section  303(d)  or  whether  the  plan 


should  be  submitted  separately  bt>m  the 
TMDL  under  section  303(e). 

Today's  proposal  endorses  the  FACA 
Committee's  recommendation  for 
regulatory  clarification  of  the  minimum 
elements  of  an  approvable  TMDL.  The 
minimum  elements  are  discussed 
below. 

Waterbody  Name  and  Geogmphic 
Location.  Identification  of  the  name  and 
geographic  location  of  the  impaired  or 
threatened  waterbody.  It  is  important  to 
identify  not  only  the  name  and  location 
of  the  waterbody  for  which  the  TMDL 
is  being  established,  but  also  the  names 
and  geographic  locations  of  the 
waterbodies  upstream  of  the  waterbody 
that  contribute  significant  amounts  of 
the  pollutant  of  concern.  The  geographic 
location  of  the  waterbody  must  be 
identified  using  a  nationally  recognized 
georeferencing  system.  EPA  will  provide 
guidance  and  technical  support 
necessary  to  ensure  standardized 
georeferencing. 

Identify  the  Pollutant  Load. 
Identification  of  the  pollutant  load  that 
may  be  present  in  a  waterbody  and  still 
assure  attainment  and  maintenance  of 
water  quality  standards.  After 
identifying  the  waterbody  name  and 
location.  £e  next  step  in  establishing  a 
TMDL  is  to  quantify  the  pollutant  load 
for  the  pollutant  or  pollutants  that  have 
been  identified  as  causing  the 
waterbody  impairment.  For  most  or 
many  pollutants,  numeric  water  quality 
standards  are  available.  When  no 
numeric  water  quality  standard  is 
available,  the  pollutant  load  must  still 
be  quantified.  The  nimieric  pollutant 
load  selected  depends  on  consideration 
of  the  type  of  waterbody,  its  location, 
and  how  seasonal  variations  impact 
water  quality. 

Identify  the  Deviation  from  the 
Pollutant  Load.  Identification  of  the 
amount  or  degree  by  which  the  current 
pollutant  load  deviates  from  the 
pollutant  load  representing  attainment 
or  maintenance  of  water  quality 
standards.  Once  the  pollutant  load  has 
been  identified,  the  degree  to  which 
conditions  deviate  from  that  load  can  be 
calculated,  resulting  in  a  determination 
of  how  much  the  existing  pollutant  load 
must  be  reduced  to  meet  the  required 
pollutant  load.  In  some  situations,  the 
baseline  load  may  not  be  quantifiable  in 
which  case  the  required  load  reduction 
may  be  based  on  the  degree  to  which 
water  quaUty  deviates  bom  the  water 
quklity  standards  and  expressed  in 
terms  of  a  percentage  reduction  rather 
than  an  absolute  mass-per-time 
reduction.  Further,  the  allocations  of  the 
TMDL  may  be  expressed  in  terms  of  a 
percentage  reduction  on  a  source-by- 
source  basis  rather  than  an  absolute 
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mass-per-tiine  load  allocation  to  each 
source. 

Source  Categories,  Source 
subcategories  or  Individual  Sources. 
Identification  ofthesoiuce  categories,  . 
source  subcategories,  or  individual 
sources  of  the  pollutant  for  which  the 
wasteload  allocations  and  load 
allocations  are  being  established.  The 
source  assessment  identifies  (i.e..  lists) 
and  characterizes  pollutant  source(s)  or 
category(ies)  of  sources  that  cause  the 
waterbody  impairment.  The  character  of 
each  pollutant  source,  its  temporal 
loading  and  variability  and  location 
with  respect  to  the  waterbody  are 
important.  The  factors  to  identify  when 
conducting  a  source  assessment  include 
the  source  type  (e.g..  point,  nonpoint, 
backgroimd.  atmospheric):  relative 
location  and  magnitude  of  each  load; 
transport  mechanisms  (e.g.,  runoff  vs. 
infiltration):  and  time  scale  of  loading  to 
the  waterbody  (i.e.,  duration  and 
fiwiuency  of  loading  to  receiving 
waterbodies). 

Wasteload  Allocation  and  Load 
Allocation.  Waste  load  allocations  for 
pollutants  fitmi  point  sources  and  load 
allocations  for  pollutants  from  nonpoint 
sources,  including  atmospheric 
deposition  and  natural  background. 
Allocations  are  central  to  the  TMDL 
process  and  TMDLs  must  clearly  specify 
an  allowable  load  for  each  source. 
TMDLs  must  include  a  wasteload 
allocation  for  each  point  source 
permitted  under  section  402  of  the 
Clean  Water  Act  discharging  the 
pollutant  for  which  the  TMDL  is  being 
established.  In  two  circumstances, 
however,  pollutant  waste  loads  may  be 
allocated  to  a  category  or  subcategory  of 
sources  or  considered  part  of 
backgroimd  loads.  The  first  is  when  the 
discharge  is  subject  to  a  general  permit. 
As  explained  above,  it  is  appropriate  to 
allocate  to  the  aggregate  of  soim»s 
covered  by  a  general  permit  since  the 
number  and  identity  of  sources 
discharging  under  a  general  permit 
generally  will  not  be  known.  The 
second  cirounstance  is  when  the  State, 
Territory  or  authorized  Tribe  determines 
that  certain  pollutant  loads  relating  to 
specific  individual  point  sources  do  not 
need  to  be  reduced  in  order  for  the 
waterbody  to  attain  or  maintain 
standards.  In  the  case  of  nonpoint 
sources,  allocation  of  pollutant  loads  to 
categories  or  subcategories  of  soxuces 
may  be  appropriate,  especially  if 
measiuBS  to  reduce  these  loacb  are 
implemented  for  a  whole  category  at 
once.      ^ 

Margin  of  Safety  (MOS).  A  margin  of 
safety,  expressed  as  unallocated 
assimilative  capacity  or  conservative 
analytical  assumptions  used  in 


calculating  the  TMDL.  Each  TMDL  must 
include  a  MOS  sufficient  to  account  for 
technical  uncertainties  in  establishing 
TMDLs  and  describe  the  manner  in 
which  the  MOS  is  determined  and 
incorporated  into  the  TMDL.  If  a  portion 
of  the  loading  capacity  is  left 
unallocated  to  provide  an  MOS.  the 
amount  left  imallocated  must  be 
identified  and  the  basis  for  it  described. 
If  conservative  modeling  assumptions 
are  relied  on  to  provide  an  MOS,  the 
specific  assumptions  providing  the 
MOS  must  be  identified.  In  either  case, 
the  basis  for  believing  that  the  MOS  is 
sufficient  to  attain  and  maintain  water 
quality  standards  must  be  explained. 

Seasonal  Variations.  TMDLs  must 
account  for  seasonal  variations  and 
critical  conditions  concerning  receiving 
water  flow  (e.g.,  low  flow  during 
drought  periods),  receiving  water 
conditions  (e.g.  temperature),  beneficial 
use  impacts  (e.g.,  key  aquatic  life 
stages),  pollutant  loadings  (e.g.,  high 
flow  nonpoint  soiuce  nmofl),  and  other 
environmental  factors  that  affect  the 
relationship  between  pollutant  loading 
and  wrater  quality  impacts.  This  ensures 
that  the  TMDL  protects  the  receiving 
water  when  it  is  most  sensitive  to  the 
pollutant. 

Allowance  for  Future  Loading.  States, 
Territories  and  authorized  Tribes  must 
include  an  allowance  for  fiitiue  loading 
in  their  TMDL  that  accoimt  for 
reasonably  foreseeable  increases  in 
pollutant  loads  and  carefully  document 
their  decision-making  process.  This 
allowance  should  be  based  on  existing 
and  readily  available  data  at  the  time 
the  TMDL  is  established.  States, 
Territories,  and  authorized  Tribes  may 
choose  to  completely  allocate  the 
pollutant  loading  for  a  waterbody  and 
thus  leave  no  loading  for  futiire  growth. 
EPA  encourages  State  and  local 
governments  to  adopt  "Smart  Growth" 
policies  and  requirements.  Where 
adoption  and/or  implementation  of 
"Smart  Growth"  policies  and 
requirements  will  reduce  future 
loadings,  the  allowance  for  future 
loadines  may  be  reduced  accordingly. 

Implementation  Plan.  Today's 
proposal  would  revise  the  current 
regulations  by  requiring  States, 
Territories,  and  authorized  Tribes  to 
submit  a  plan  to  implement  the  load 
allocations  and  waste  load  allocations  of 
a  TMDL,  or  group  of  TMDLs,  as  a 
component  of  a  TMDL.  Today's 
proposal  reflects  the  FACA 
recommendation  that  TMDI«s  include 
implementation  plans  and  proposes  to 
substantially  adopt  the  FACA's 
recommended  minimiun  elements  of  an 
implementation  plan.  EPA  is  proposing 
that  the  implementation  plan  itself 


would  be  required  to  contain  eight 
minimum  elements:  (a)  implementation 
actions;  (b)  time  line;  (c)  reasonable 
assurance;  (d)  legal  or  regulatory 
controls;  (e)  time  required  to  attain 
water  quality  standards;  (f)  monitoring 
plan:  (g)  milestones  for  attaining  water 
quality  standards;  and  (h)  TMDL 
revision  procedures. 

The  proposal  requires  States, 
Territories  and  authorized  Tribes  to 
submit  implementation  plans  that  show 
how  each  TMDL  is  to  be  implemented. 
While  States,  Territories  and  authorized 
Tribes  may  submit  an  individual 
implementation  plan  with  each  TMDL, 
EPA  believes  that  it  is  more  effective  for 
one  implementation  plan  to  describe 
how  a  number  of  TNfQDLs  will  be 
implemented.  One  implementation  plan 
may,  for  example,  show  how  all  the 
TVa)Ls  for  a  pollutant  within  an  entire 
watershed  will  be  implemented  or  how 
implementation  of  TMDLs  for  different 
pollutants  within  a  particular  basin  will 
be  implemented.  EPA  believes  that  this 
approach  provides  States,  Territories 
and  authorized  Tribes  with  the 
flexibility  to  consider  the  complexity  of 
water  quality  problems,  effectively 
implement  solutions  and  take  advantage 
of  existing  implementation  mechanisms 
such  as  management  programs  approved 
under  section  319  or  rotating  basin 
approaches. 

EPA  has  authority  to  require  an 
implementation  plan  as  an  element  of 
an  approvable  TMDL  under  section 
303(d).  Section  303(d)  requires  that 
TMDLs  "be  established  at  a  level 
necessary  to  implement  the  applicable 
water  quality  standards."  (33  U.S.C. 
§  1313(d)(1)(C)).  EPA  is  charged  with 
approving  or  disapproving  the  TMDLs 
submitted  by  States,  Territories  or 
authorized  Tribes,  33  U.S.C. 
§  1313(d)(2),  but  aside  from  explicitlv 
requiring  that  a  TMDL  be  established 
"with  seasonal  variation"  and  "a  margin 
of  safaty."  Congress  did  not  clearly 
establi^  the  individual  elements  of  a 
TMDL  necessary  to  enable  EPA  to 
determine  whether  a  specific  TMDL  is 
approvable  as  established  at  the 
necessary  level.  EPA  has  inherent  power 
to  establish  regulations  to  fill  this  gap. 
Morton  v.  Ruiz.  415  U.S.  199.  231  (1974) 
("The  power  of  an  administrative 
agency  to  administer  a  congressionally 
created .  .  .  program  necessarily 
requires  the  rormulation  of  policy  and 
the  making  of  rules  to  fill  any  gap  left, 
implicitly  or  explicitly,  by  Congress."). 
EPA  has  previously  determined  that 
there  are  elements,  such  as  a  separate 
determination  of  the  proper  allocations 
for  point  sources  (WLAs)  and  nonpoint 
sources  (LAs),  Which  are  necessary  for 
EPA  to  determine  whether  statutory 
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goals  JB  re  met  by  the  TMDLs  established 
by  St^i  es.  Territories  and  authorized 
Tribal 

Toqi  ly  EPA  is  proposLag  that  one 
addit|<  inal  appropriate  way  to  enable 
EPA  tei  determine  properly  whether  or 
not  a  i\MDL  is  estaolished  at  the  level 
neces^^  to  implement  the  applicable 
waterl  Quality  standards  is  to  require  that 
an  inmlementation  plan  be  a  component 
of  a  TpjfDL  submittal.  In  determining 
whetl|0r  EPA  is  properly  construing  the 
CWAi  the  first  step  is  to  determine 
"whether  Congress  has  directly  spoken 
to  thei|)recise  question  at  issue." 
ChevMn  v.  Natural  Resources  Defense 
Council.  467  U.S.  837,  842  (1984).  EPA 
has  found  that  section  303(d)  and  its 
sparse  legislative  history  are  silent  or 
ambigi^ous  on  the  specific  question  of 
whet^^r  or  not  an  implementation  plan 
shoul^  be  part  of  a  TMDL.  Therefore, 
the  question  is  simply  whether  EPA's 
construction  of  the  statute  is 
permissible.  Id.  at  842-643.  Given  the 
statut^^s  requirement  that  TMDLs. 
whetl|4r  established  by  a  State, 
Territoty,  or  authorized  Tribe,  or  by  the 
Admiifistrator,  "be  established  at  a  level 
necesitry  to  implement  the  applicable 
waterlauality  standards,"  section 
303(dHl)(C);  section  303(d)(2),  EPA's 
decisipn  that  one  way  to  determine 
whetl^^r  TMDLs  are  so  established  is  to 
reviews  the  State,  Territorial,  or 
authorized  Tribal  plan  to  implement  the 
TMDiis  to  see  if  it  is  a  reasonable  one. 
A  plaB  which,  among  other  things, 
demonstrates  that  the  State,  Territory,  or 
authorized  Tribe  has  selected  specific 
implementation  actions  for  sources, 
calcul|s|tes  the  time  which  it  should  take 
for  th(Me  actions  to  result  in 
achieVSment  of  water  quaUty  standards, 
and  e^blishes  a  monitoring  plan  to 
detenhpie  whether  standards  are  in  fact 
being  pchieved  is,  in  EPA's  judgment, 
an  appropriate  requirement  to  enable 
EPA  toiapprove  TMDL  submittals. 
Moreover,  Congress'  concern  that  the 
establishment  of  TMDLs  not  be  a  paper 
exerdw  is  manifest  in  its  requirement 
that  thsy  be  tied  to  the  implementation 
of  wat^  quality  standards  and  the 
requirUnent  that  approved  TMDLs  be 
incorporated  into  die  State,  Territorial, 
or  authorized  Tribal  plan  for  its 
navigable  wateibodies  under  section 
303(e)l 

A  c(||isequence  of  today's  proposal  to 
require!  an  implementation  plan  as  one 
of  the  rtiinimum  elements  of  a  TMDL  is 
that  tfai^  plan  itself,  like  the  other 
eleme|its,  is  subject  to  EPA  approval  or 
disappi^val.  In  evaluating  an 
impleibentation  plan,  EPA  woidd  assess 
whether  the  State's,  Territory's,  or 
authoi^ked  Tribe's  implementation  plan 
contaihJB  each  of  the  components 


required  by  the  regulation  and 
discussed  in  more  detail  below.  If  EPA 
disapproves  a  TMDL  because  it 
determines  that  the  implementation 
plan  is  inadequate,  pursuant  to  the 
statute,  EPA  would  have  30  days  to 
establish  a  TMDL,  including  an 
im^ementation  plan. 

EPA's  proposal  to  require  an 
implementation  plan  under  section 
303(d)  does  not  directly  result  in  a  more 
enforceable  TMDL,  EPA's  existing  point 
source  regulations  require  that  permit 
effiuent  limits  "are  consistent  with  the 
assumptions  and  requirements  of  any 
available  wasteload  allocation  for  the 
discharge."  40  CFR  122.44(d)(l)(vu)(B). 
Section  303(d)  does  not  provide  any 
additional  CWA  authorities  to 
implement  nonpoint  source  controls, 
therefore,  the  implementation  plan  will 
provide  a  program  to  deal  with 
nonpoint  source  contributions  to 
impaired  waterbodies  using  existing 
Federal,  State  and  local  authorities  and 
voluntary  action  to  implement  the 
allocations  contained  in  TMDLs. 

Each  TMDL  implementation  plan 
must  contain  the  following  components: 

Implementation  actions.  A 
description  of  the  control  actions  and/ 
or  management  measures  required  to 
implement  the  allocations  contained  in 
the  TMDL,  along  with  a  description  of 
the  effectiveness  of  these  actions  and/or 
measures  in  achieving  the  required 
pollutant  loads  or  reductions.  These 
actions  may  vary  depending  on  the 
pollutant  for  which  the  TMDL  is  being 
established,  the  complexity  of  the  water 
quality  problem  and  the  controls 
requiivd.  For  point  sources,  a  list  of 
NTOES  permits  and  a  schedule  for 
revising  the  permits  to  be  consistent 
with  the  TKfl)L  is  required. 

For  nonpoint  sources,  a  description  of 
best  management  practices  or  other 
management  measures  is  required.  EPA 
expects  that  section  319  management 
programs  will  be  the  basis  for  this 
description.  EPA  expects  that  the 
implementation  plan  would  contain  a 
description  of  what  best  management 
practices  and/or  controls  will  be  used 
and  identify  the  source  categories, 
subcategories  or  individual  source  of  the 
pollutant  for  which  the  TMDL  is  being 
established.  The  impfementation  plan 
may  deal  with  sources  on  a  watershed 
basis  as  long  as  the  scale  of  the 
implementation  plan  is  consistent  with 
the  geographic  scale  for  which  the 
TMDL  allocations  are  being  established. 

EPA  expects  that  the  implementation 
plan  would  also  describe  what  actions 
will  be  implemented  by  source  category, 
subcategory  or  individual  sources.  "Ilie 
description  of  the  actions  should 
include  an  analysis  of  the  anticipated  or 


past  effectiveness  of  the  best 
management  practices  and/or  controls 
that  are  expected  to  meet  the  wasteload 
and  load  allocations.  The 
implementation  plan  should  describe 
where  the  best  management  practices 
and/or  controls  will  be  implemented. 
This  description  shoidd  tie  the 
implementation  activity  to  the  pollutant 
and  ge(»raphic  scale  of  the  TMDL 

Timeline.  The  implementation 
schedule  must  contain  a  description  of 
when  the  activities  necessary  to 
implement  the  TMDL  will  occur.  It  must 
include  a  schedule  for  revising  NPDES 
permits  to  be  consistent  with  die  TMDL 
The  schedule  must  also  include  when 
best  management  practices  and/or 
controls  will  be  implemented  for  source 
categories,  subratat^nriM  nnd  individual 
sources.  Interim  milestones  to  judge 
progress  are  also  required.  The  timeUne 
should  tie  the  implementation  activity 
to  the  pollutant,  tne  description  of 
implementation  actions  and  the 
geographic  scale  of  the  TMDL 

Reasonable  assurance.  The 
implementation  plan  must  contain 
reasonable  assurance  that  the 
implementation  activities  will  occur. 
Reasonable  assurance  means  a  high 
degree  of  confidence  that  wasteload 
allocations  and/or  load  allocations  in 
TMDLs  will  be  implemented  by  Federal, 
State  or  local  authorities  and/or 
voluntary  action.  For  point  sources, 
reasonable  assurance  means  that  NPDES 
permits  (including  coverage  under 
applicable  general  NPDES  permits)  will 
be  consistent  with  any  applicable 
wasteload  allocation  contained  in  the 
TMDL  For  nonpoint  sources, 
reasonable  assurance  means  that 
nonpoint  source  controls  are  specific  to 
the  pollutant  of  concern,  implemented 
according  to  an  expeditious  schedule 
and  supported  by  reliable  deUvery 
mechanisms  and  adequate  funding 
Examples  of  reasonable  assurance 
include  State,  Territorial  or  authorized 
Tribal  regulatimis  or  local  ordinances, 
performance  bonds,  memoranda  of 
understanding,  contracts  or  similar 
agreements. 

Voluntary  and  incentive-based  actions 
may  also  be  acceptable  measures  of 
reasonable  assurance.  Like  all  other 
forms  of  reasonable  assurance  for 
nonpoint  sources,  voluntary  and 
incentive-based  actions  must  be  specific 
to  the  pollutant  of  concern, 
implemented  according  to  an 
expeditious  schedule,  and  be  supported 
by  adequate  funding.  Examples  of 
voluntary  and  incentive-based  programs 
include  State,  Territorial,  or  authorized 
Tribal  programs  to  audit  the 
implementation  of  agricultural  or 
forestry  best  management  practices. 
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mamorandums  of  understanding 
between  States,  Territories,  or 
authorized  Tribes  and  organizations 
representing  categories  of  sources  or 
State-approved  programs  for  categories 
or  subcategories  of  sources  to  ensure 
effectiveness  of  best  management 
practices.  Voluntary  participation  by 
landowners  in  agricultiual  or  forestry 
water  quality  protection  or  conservation 
programs,  for  example,  installation  or 
maintenance  of  riparian  buffers  or 
implementation  of  activities  to 
participate  in  watershed-based  efDuent 
trades,  is  acceptable  during 
establishment  of  the  initial  TMDL, 
subject  to  the  conditions  established  in 
the  regulation.  However,  if  monitoring 
shows  that  voluntary  measures  are  not 
resulting  in  the  progress  towards 
attainment  and  maintenance  of  water 
quality  standards  envisioned  when  the 
TMDL  was  approved,  the  State, 
Territory,  or  authorized  Tribe  may  need 
to  estabush  a  regulatory  approach. 

EPA  is  aware  that  some  States, 
Territories,  or  authorized  Tribes  are 
concerned  that  the  proposed  definition 
of  "reasonable  assiuanoe"  would 
require  adequate  funding  for 
implementation  measures  addressing 
nonpoint  sources  at  the  time  that  the 
implementation  plan  is  developed. 
While  States,  Territories,  or  authorized 
Tribes  may  have  difficulty  in 
completely  identifying  hmding  sources 
for  all  such  measures,  EPA  intends  that 
States  could  describe,  based  on  best 
informatian  available  at  the  time,  how 
adequate  funding  will  be  secured.  In 
particular,  currently  available  funding 
sources  should  be  identified 
specifically.  EPA  requests  comment  on 
this  particular  provision  of  the 
reasonable  assurance  component  of  the 
implementation  plan. 

Section  303(d)(1)(C)  of  the  CWA 
provides  EPA  with  authority  to  require 
that  reasonable  assurance  be  included  as 
one  of  the  elements  of  a  TMDL's 
implementation  plan.  Section 
303(d)(1)(C)  provides  that  TMDLs  must 
be  established  at  a  level  necessary  to 
implement  the  applicable  water  quality 
standards.  Section  130.33(b)(10)(iii)  of 
today's  proposal  would  require  that 
each  implementation  plan  contain  a 
discussion  of  the  State's,  Territories'  or 
authorized  Tribe's  reasonable  assiuance 
that  wasteload  allocations  and  load 
allocations  will  be  implemented.  Since 
TMDLs  must  be  estabushed  at  a  level  to 
implement  standards,  it  is  reasonable 
for  EPA  to  require  that  the  TMDL  itself 
contain  an  explanation  of  how  that 
implementation  will  occur.  Providing 
such  an  explanation  will  allow  the 
public  to  assess  the  adequacy  of  the 
TMDL  when  it  is  offered  by  the  State. 


Territory  or  authorized  Tribe  for 
comment.  It  will  also  allow  EPA  an 
opportunity  during  its  review  of  the 
TMDL  to  better  determine  whether  the 
TMDL  will,  in  fact,  achieve  its  goal  of 
bringing  the  waterbody  into  compliance 
with  applicable  water  quality  standards. 

If  EPA  disapproves  a  TMDL  submitted 
by  a  State,  Territory  or  authorized  Tribe, 
^A  may  take  a  number  of  actions 
designed  to  provide  reasonable 
assurance  that  implementation  will 
occur  to  the  same  extent  that  a  State 
would  provide  such  assiuance. 

In  the  case  of  discharges  from  point 
soiut»s,  if  EPA  actions  become 
necessary,  a  combination  of  existing  and 
proposed  NPDES  permit  authorities  may 
be  used  to  provide  reasonable 
assurance.  For  example,  in  those  States 
where  EPA  retains  authority  to  issue 
NPDES  permits,  EPA  oirrently  has 
authority  to  issue  NPDES  permits  to 
limit  pollutant  discharges  as  needed  to 
implement  TMDLs  (i.e.,  accomplish 
wasteload  reductions  assigned  to  point 
sources  in  wasteload  allocations).  In 
those  States  where  EPA  has  delegated 
authority  to  issue  NPDES  permits, 
current  regulations  give  EPA  clear 
authority  to  revise  permit  conditions  in 
a  State-issued  permit  as  needed  to 
implement  Th^Ls  and  otherwise 
comply  with  the  Act. 

Elsewhere  in  today's  Federal  Register, 
EPA  is  proposing  changes  to  the  NPDES 
permit  program  regulations  at  40  CFR 
parts  122  and  123.  These  proposed 
changes  would  further  clarify  EPA's 
authorities  which  may  be  used  to 
provide  reasonable  assurance  for  point 
sources. 

For  some  impaired  waters,  attainment 
of  water  quality  standards  may  require 
that  pollutants  from  nonpoint  sources 
be  reduced.  EPA  has  strong  and  diverse 
authorities  to  implement  controls  over 
nonpoint  sources  in  the  event  that  EPA 
were  to  disapprove  a  TMDL  submitted 
by  a  State  and  to  develop  a  TMDL  for 
the  impaired  water. 

For  example,  section  504  of  the  CWA 
provides  the  EPA  Administrator  with 
authority  to  address  cases  where  a 
source  or  combination  of  sources  is 
presenting  an  imminent  and  substantial 
endangerment  to  the  health  of  persons, 
such  as  immediate  health  threats,  or  to 
the  welfare  of  persons,  such  as  the 
inability  to  market  locally-harvested 
shellfish  contaminated  by  water 
pollution.  In  these  cases,  the 
Administrator  may  bring  suit  under  the 
authority  of  section  504  to  restrain  any 
person  to  stop  the  discharge  of 
pollutants  or  to  take  any  action  as  may 
be  necessary.  Where  a  waterbody  is 
identified  as  impaired  under  section     ' 
303(d).  strong  evidence  may  exist  that 


the  impairment  may  present  an 
imminent  and  substantial  threat  to  the 
health  or  welfare  of  persons.  This 
authority  can  supfiort  implementation 
of  nonpoint  pollution  controls  for 
impaired  waters  on  a  case-by-case  basis. 

m  addition,  EPA  has  authority  to 
direct  the  way  that  States,  Territories, 
and  authorized  Tribes  use  funding 
provided  under  section  319  of  the  CWA 
to  implement  nonpoint  pollution 
controls.  This  authority  is  expressed  in 
section  319(h)(1)  of  the  CWA,  which 
provides  the  EPA  Administrator  with 
clear  authority  to  put  terms  and 
conditions  on  grants  to  States  "as  the 
Administrator  consider  appropriate." 
Where  EPA  develops  a  TMDL  and 
decides  that  additional  resources  will  be 
necessary  to  provide  reasonable 
assurance  that  the  TMDL  will  be 
implemented,  EPA  may  use  this 
autiiority  to  direct  that  an  appropriate 
amount  of  a  State's,  Territory's,  or 
authorized  Tribe's  section  319  funding 
be  devoted  to  implementing  the  EPA- 
developed  TMDL.  A  number  of 
authorized  Tribes  and  all  States  and 
Territories  receive  grants  under  section 
319;  in  1999,  the  value  of  these  grants 
is  $200  million. 

"Taken  together,  these  existing  and 
proposed  authorities  for  point  and 
nonpoint  sources  wrill  enable  EPA  to 
implement  TMDLs  in  those  cases  where 
EPA  establishes  the  TMDL  in  lieu  of  the 
State.  Territory,  or  authorized  Tribe. 

L^al  or  reffilatory  controls.  The 
implementation  plan  must  contain  a 
description  of  the  legal  authorities 
imder  which  implementation  will 
occur.  These  autnorities  include,  for 
example,  NPDES,  section  401 
certification.  Federal  Land  Policy  and 
Management  programs,  legal 
requirements  associated  with  financial 
assistance  agreements  under  the  Farm 
Bills  enacted  by  Congress  and  a  broad 
variety  of  enforceable  State,  Territorial, 
and  authorized  Tribal  laws  to  control 
nonpoint  source  pollution.  The 
Almanac  of  Enforceable  State  Laws  to 
Control  Nonpoint  Source  Pollution 
(Environmental  Law  Institute,  1998) 
provides  information  on  the  laws  in 
each  State. 

Time  required  to  attain  water  quality 
standards.  The  implementation  plan 
must  contain  an  estimate  of  the  time 
required  to  attain  water  quality 
standards.  The  estimates  of  time 
reqiiired  to  attain  water  quality 
standards  must  be  specific  to  the  source 
category,  subcategory  or  individual 
source  and  tied  to  the  pollutant  for 
which  the  TMDL  is  being  established.  It 
must  also  be  consistent  with  the 
geographic  scale  of  the  TMDL,  including 
the  impleihentation  actions.  As  noted 
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above;  ^A  recognizes  that  for  some 
extien|ely  difficidt  to  solve  problems, 
implementation  plans  may  allow 
relativBly  longer  timefirames  for 
attainillent  of  water  quality  standards. 

Monitoring  plan,  liie  implementation 
plan  n^iist  contain  a  monitoring  or 
modeUhg  plan  designed  to  determine 
the  efi^rtiveness  of  the  implementation 
action^iand  to  help  determine  whether 
allocations  are  met.  The  monitoring  or 
;  plan  must  be  designed  to 
I  whether  allocations  are 
It  to  attain  water  quality 
is  and  how  it  will  be  determined 
'  implementation  actions, 
including  interim  milestones,  are 
occurdhg  as  planned.  The  monitoring 
plan  niast  also  contain  an  approach  for 
assessing  the  effectiveness  of  best 
managpnent  practices  and  control 
actions  for  nonpoint  sources. 

MileAones  for  attaining  water  quality 
standiufls.  The  monitoring  plan  must 
contaiiij  a  description  of  milestones  that 
will  be  Used  to  measure  progress  in- 
attaining  water  quaUty  standards.  The 
milestepes  must  reflect  the  pollutant  for 
which  Idle  TMDL  is  being  established 
and  be:  Consistent  with  the  geographic 
scale  olf  the  TMDL,  including  the 
impleihisntation  actions.  The  monitoring 
plan  must  contain  incremental, 
measurable  milestones  consistent  with 
the  sp^ific  implementation  action  and 
the  \h^^  frames  for  implementing  those 
action44 

TMpL  revision.  The  monitoring  plan 
must  cpitain  a  description  of  when 
TMDI4|must  be  revised.  EPA  expects 
that  thei  monitoring  plan  would  describe 
when  fiailure  to  meet  specific  milestones 
for  implementing  actions  or  interim 
milestones  for  attaining  water  quality 
standards  will  trigger  a  revision  of  the 
TMDL 

Endi  u  igered  and  Threatened  Species 
Consiaerations.  Today's  proposal  at 
§  130.^(d)  provides  that  TMDLs  shall 
not  be  likely  to  jeopardize  the  continued 
existeiKie  of  an  endangered  or 
threatebed  species  listed  under  section 
4  of  th9  ^dangered  Species  Act  or 
result  in  the  destruction  or  adverse 
modification  of  its  designated  critical 
habitat.  This  provision  reflects  EPA's 
desire  fi^r  expressly  integrating  the 


endangered  and  threatened  species  is 
also  consistent  with  the  goab  of  the 
TMDL  program  as  well.  For  example, 
§  130.28  of  the  proposed^rule  provides 
that  waterbodies  where  federdly  listed 
species  are  present  must  be  designated 
as  "high"  priority  for  the  development 
of  TMDLs,  unless  the  State,  Territory,  or 
authorized  Tribe  shows  information  that 
the  impairment  does  not  affect  the 
threatmed  or  endangered  species. 
Similarly,  EPA  believes  that  the 
prohibition  against  "jeopardy" 
contained  in  the  proposed  section 
recognizes  that  endangered  and 
threatened  species  are  an  important 
component  of  the  aquatic  ecosystem. 
EPA  believes  it  is  very  imlikely  that  any 
TMDL  would  have  such  a  deleterious 
effect  on  any  listed  species,  since 
TMDLs  identify  the  reductions  needed 
to  meet  water  quality  standards,  and 
these  reductions  will  obviously  benefit 
listed  species.  Moreover,  one  important 
objective  of  the  draft  MOA  recently 
published  in  the  Federal  Register  is  to 
ensiuei^t  water  quality  standards  are 
protective  of  endangered  and  threatened 
species.  However,  the  proposal  makes 
clear  that  TMDLs  must  not  be  likely  to 
jeopardize  the  continued  existence  of 
such  species.  This  requirement  is 
consistent  with  CWA  authorities,  which 
are  fundamentally  designed  to  achieve 
the  goal  of  "restoring  and  maintaining 
the  biological  integrity"  of  the  nation's 
waters.  See  CWA  §  101(a). 

Other  options  considered.  In 
developing  today's  proposal,  EPA 
considered  several  options.  For 
example,  EPA  considered  maintaining 
the  current  regulatory  language,  which 
does  not  require  certain  minimum 
elements  for  TMDLs.  EPA  rejected  this 
option,  agreeing  with  the  FACA 
Committee  that  the  regulation  should 
more  clearly  state  the  required  elements 
of  TMDLs.  This  provides  the  States, 
Territories  and  authorized  Tribes  and 
EPA  with  increased  certainty  for  TMDL 
development  and  approval. 

EPA  considered  a  number  of  options 
relating  to  implementation 
requirements.  EPA  considered 
maintaining  the  ourent  regulatory 
language  which  does  not  specifically 
require  an  implementation  plan  to  be 


water  quality  objectives  of  the  CWA  and     submitted  as  an  approvable  element  of 


the  speqies  protection  goals  of  the  ESA. 
For  example,  EPA  has  recently 
developM  a  draft  Memorandum  of 
Agreen^ent  with  the  Fish  and  Wildlife 
Servicel  and  National  Marine  Fisheries 
Services  describing  how  EPA  will 
integrate  species  protection  goals  into 
our  wa^r  quality  standards  and  NPDES 
permittitig  programs.  See  63  FR  2442 


(January 


considi  I]  ation  of  the  needs  of 


15, 1999).  EPA  believes  that 


a  TMDL.  EPA  did  not  propose  this 
option  because  it  determined  that  it  will 
be  better  able  to  evaluate  a  TMDL's 
consistency  with  the  statutory 
requirements  if  an  implementation  plan 
is  an  element  of  a  TMDL.  In  addition, 
EPA  realizes  that  in  order  for  TMDLs  to 
result  in  water  quality  improvement 
they  must  be  implemented.  The 
requirement  that  an  implementation 
plan  be  developed  as  part  of  a  TMDL 


will  ensure  the  establishment  of 
successful  TMDLs,  that  States, 
Territories  and  authorized  Tribes  will 
plan  for  implementing  TMDLs,  and  will 
provide  all  stakeholders  with 
information  to  help  them  assist  in  the 
establishment  of  TMDLs  that  help  attain 
and  maintain  water  quality  standards. 

EPA  also  considered  requiring  the 
submission  of  an  implementation  plan 
pursuant  to  section  303(d)  concurrent 
with  a  TMDL,  but  not  as  an  element  of 
the  TMDL.  Requiring  submission  of  an 
implementation  plan  separate  from  the 
TMDL  is  also  a  reasonable  means  for 
EPA  to  ensure  that  TMDLs  are 
"established  at  a  level  necessary  to 
implement  the  applicable  water  quality 
standards"  (section  303(d)(1)(C)).  Under 
this  option,  EPA  would  not  approve  or 
disapprove  the  implementation  plan, 
but  would  consider  the  plan  when 
reviewing  the  allocations  established  in 
the  TMDL.  A  State's,  Territory's  or 
authorized  Tribe's  failure  to  submit  an 
implementation  plan  could  create 
uncertainty  as  to  whether  the  TMDL 
was  established  at  the  statutorily- 
required  level,  and  that  could  result  in 
EPA  disapproval  of  the  TMDL.  Under 
this  option,  when  EPA  disapproves  a 
State,  Territory  or  authorized  Tribal- 
submitted  TN«Q)L  and  establishes  a 
TMDL  in  its  place,  EPA  would  not  be 
required  to  develop  an  implementation 
plan  because  the  plan  would  not  be  one 
of  the  required  minimum  elements  of  a 
TMDL.  However,  EPA  could  develop  an 
implementation  plan  if  it  chose,  and 
could  also  utilize  any  or  all  of  its 
existing  authorities  to  ensure  that  both 
the  wasteload  and  load  allocations 
established  by  the  TMDL  are 
implemented.  EPA  did  not  propose  this 
option  because  it  believes  that  States, 
Territories  and  authorized  Tribes  will 
develop  more  successful 
implementation  plans  if  the  failure  to 
submit  a  plan  or  an  adequate  plan 
means  that  the  TMDL  will  be 
disapproved  and  EPA  will  establish  a 
TMDL,  including  an  implementation 
plan,  it  its  place. 

EPA  also  considered  requiring  the 
submission  of  implementation  plans  as 
updates  to  water  quality  management 
plans  developed  piu^uant  to  sections 
208  and  303(e)  of  the  CWA.  Under 
section  303(e),  the  Administrator  shall 
approve  any  continuing  planning 
process  "which  will  result  in  plans  for 
navigable  waters  within  such  State, 
which  include,  but  are  not  limited  to  the 
following"  including  TMDLs  and 
implementation  plans  for  new  water 
quaUty  standards.  EPA  reads  this 
language  to  authorize  EPA  to  require 
submission  of  implementation  plans  for 
TMDLs.  Under  this  option,  the 
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implementation  plan  would  not  be 
submitted  as  an  element  of  the  TMDL. 
but  as  an  element  of  the  water  quality 
management  plan  under  the  existing 
legulatoiy  requirement  at  40  CFR  130.6. 
subject  to  State  certification  and  EPA 
approval.  Water  quality  management 
plans  are  used  to  direct  implementation 
and  TMDLs  themselves  are  required  to 
be  incorporated  into  current  plans.  This 
option  would  revise  40  CFR  130.6  to 
lequire  an  implementation  plan  for  each 
TMDL  as  an  element  of  the  water 
quality  management  plan.  Like  all  other 
updates  to  water  quauty  management 
plans,  an  implementation  plan  would  be 
submitted  to  EPA  fw  approval  after  the 
Governor  certifies  that  the  plan  update 
is  consistent  with  all  other  parts  of  the 
plan.  Under  this  option,  EPA  could 
conditi<mally  or  partially  approve  the 
implementation  plan,  but  would  not 
disapprove  the  plan  or  establish  a 
substitute  plan.  As  part  of  this  option. 
EPA  considered  whether  to  require 
submissiffli  of  implementation  plans 
with  the  TMDL  or  at  some  later  date, 
8.g.,  one  year  after  the  submittal  of  the 
TMDL  If  EPA  selected  this  option,  it 
would  also  consider  whether  to  require 
that  implementation  plans  be  submitted 
at  the  same  time  as  the  TMDL  is 
suhooitted.  Simultaneous  submission 
would  enable  EPA  to  use  the  plan  to 
assess  the  TMDL  EPA  did  not.  however, 
propose  this  option  because  it 
concluded  that  requiring  an 
implementation  plan  as  an  element  of 
the  TMDL  under  section  303(d)  woiild 
most  efbctively  link  the  assessment  of 
water  quality  with  necessary  control 
actions  and/or  management  measures. 
EPA  also  considered  whether  to  revise 
the  regulations  consistent  with  the 
recommendations  of  the  FACA 
Committee,  to  clarify  that  TMDLs  may 
be  expressed  in  a  variety  of  ways.  e.g.. 
as  other  than  daily  loads,  or  using 
surrogate  measures.  In  choosing  to  make 
these  revisions,  EPA  relied  upon  the 
experiences  of  States,  Territories  and 
authorized  Tribes  and  EPA  in 
establishing  TMDLs  for  pollutants  often 
generated  by  nonpoint  sources,  such  as 
clean  sediments  and  nutrients.  It  is  not 
always  technically  appropriate  for  such 
TMDLs  to  be  expressed  in  terms  of  daily 
loads. 

Comments  sought  EPA  solicits 
comments  on  the  required  mtfiimum 
elements,  of  TMDLs  and  whether  any  of 
the  proposed  required  elemrats  should 
be  deleted  or  whether  there  are  other 
elements  that  should  be  included.  EPA 
also  solicits  comments  on  the  proposal's 
requirement  that  States.  Territories  and 
authorized  Tribes  be  required  to  sulnnit 
implementation  plans  and  whether 


implementation  plans  should  be 
required  as  an  element  of  a  TMDL.  as  a 
required  submission  accompanying  the 
TMDL.  or  as  an  update  to  a  water 
quality  management  plan  submitted  at 
the  same  time  as  the  TMDL.  EPA  may 
choose  to  adopt  any  of  these  options  for 
the  final  rule. 

b.  Submission  to  EPA  and  EPA  Actions 

Existing  requirements.  Section  303(d) 
of  the  CWA  requires  that  States. 
Territories  and  authorized  Tribes  submit 
TMDLs.  "from  time  to  time,"  to  EPA  for 
review  and  approval.  Under  the  statute. 
EPA  has  30  days  to  approve  or 
disapprove  a  TMDL  If  EPA  approves  a 
TMDL,  the  submitting  State,  Territory  or 
authorized  Tribe  must  incorporate  it 
into  its  water  quality  management  plan 
required  under  section  303(e)  of  the 
CWA  If  EPA  disapproves  a  TMDL,  it 
tiien  has  an  additional  30  days  to 
establish  the  TMDL  Existing  regulations 
echo  these  statutory  requirements. 

Proposed  rule.  Today's  proposal,  at 
§  130.35.  reflects  the  current  regulatory 
submission  and  approval  requirements 
for  TMDLs.  EPA  is  proposing  several 
fairly  minor  changes  to  clarify  how  the 
TMDL  approval  process  will  woric 
Today's  propoeal  provides  that  a 
complete  IMDL  submission  is  a  TMDL 
that  includes  all  of  the  minimum 
elements.  EPA  intends  to  begin  its  30- 
day  review  only  after  EPA  has  received 
a  submission  with  all  minimum 
elements.  The  proposal  also  requires 
that  when  EPA  establishes  a  TMDL,  it 
must  send  it  to  the  State,  Territory,  or 
authorized  Tribe  for  incorporation  into 
the  water  quality  management  plan. 
Finally,  the  proposed  rule  provides  that 
when  EPA  establishes  a  TMDL.  it  will 
consider  public  comment  on  the  TMDL 
for  at  least  30  days  following  the 
TMDL's  establishment 

Other  options  considered.  In 
developing  today's  proposal.  EPA 
considered  whether  to  revise  the 
regulations  to  address  how  States. 
Territories  and  authorized  Tribes  and 
EPA  must  deal  with  TMDL 
establishment  and  approval  decisions  in 
the  face  of  uncertainty.  As  explained 
below,  EPA  ultimately  determined  that 
this  issue  is  best  addressed  in 
programmatic  guidance  and  not  in 
regulations. 

The  best  science,  coupled  with 
rigorous  and  accurate  data,  is  the  best 
foundation  upon  which  to  establish 
TMDLs.  TMDL  development,  however, 
can  be  inhibited  by  many  factors, 
including  inadeqiiate  data  collection, 
incompatible  data  from  different 
sources,  improper  analytical  techniques, 
and  inadequate  or  inappropriate 
models.  As  a  result,  many  TMDLs  %idll 


be  developed  where  the  data  and 
predictive  tools  available  do  less  than  a 
perfect  job  of  characterizing  the  problem 
and  calculating  allocations  with  a  high 
level  of  certainty- 
One  option  EPA  considered  was 
whether  it  would  be  appropriate  to 
revise  the  regulations  to  require  that 
TMDLs  be  established  only  on  data  and 
analyses  which  met  very  strict  quality 
and  analytical  standards.  EPA 
concluded  that  this  approach  is 
impractical  and  vrould  significantly 
decrease  the  numbers  of  TMDLs  that 
could  be  established.  In  addition.  TMDL 
establishment  is  generally  an  iterative 
process:  therefore,  even  if  a  TMDL  is 
developed  «vith  less  than  the  highest 
quality  data  and  analyses,  there  will  be 
opportxmities  in  the  fiiture  to  re- 
examine the  TMDL  and  progress  made 
toward  attaining  water  quality 
standards. 

EPA  also  considered  whether  to  revise 
the  regulations  to  incorporate  the  FACA 
Committee's  recommendation  that 
States.  Territories  and  authorized  Tribes 
and  EPA  use  a  "hierarchy  approach"  to 
address  TMDL  establishment  and 
approval  in  the  face  of  uncertainty.  This 
approach  dictates  that  the  highest  level 
of  quantitative  rigor  currently  available 
always  be  used  when  establishing 
TMDLs.  Where  the  desired  level  of 
quantitative  rigor  is  not  possible  for 
certain  TMDL  elements,  the  FACA 
Committee  recommended  that  the 
"principle  of  inverse  proportionality" 
be  applied.  Relatively  less  quantitative 
rigor  and  certainty  in  certain  TMDL 
elements  is  compensated  for  by  a 
relatively  greater  degree  of  quantitative 
rigor  and  certainty  in  other  TMDL 
elements. 

EPA  recognizes  the  benefits  of 
applying  the  FACA  Committee's 
hienut±y  approach  and  principle  of 
inverse  proportionality  to  deal  with  the 
uncertainties  associated  with  TMDL 
establishment  and  approval.  However. 
EPA  determined  that  the  question  of 
how  to  address  uncertainty  when 
establishing  and  reviewing  TMDLs  is 
best  addressed  in  guidance  and  is 
therefore  incorporating  the  hierarchy 
approach  and  me  principle  of  inverse 
proportionality  in  the  draft  TMDL 
guidance  available  with  today's 
proposal.  The  hierarchy  approach,  as 
explained  in  guidance,  is  one  of  the 
ways  to  establish  TMDLs  when 
information  for  certain  TMDL  elements 
is  not  of  the  highest  possible 
quantitative  rigor.  In  addition,  other 
approaches  to  establishing  TMDLs  when 
the  highest  possible  quantitative  rigor  is 
not  available  may  be  used  by  States. 
Territories  and  authorized  "nibes  and. 
tfaerefrae,  EPA  does  not  propose  use  of 
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the  hiei  archy  approach  as  a  regulatory 
lequiKtnent 

toa,  1  lents  sougjht.  EPA  solicits 
coming  it  on  any  or  all  aspects  of  the 
propo^,  including  the  options 
discus^. 

[blishment  of  TMDLs 

501(a)  provides  that  "(t]he 
Admiiijstiator  (of  EPA]  is  authorized  to 
prescribe  such  regulations  as  are 
necessary  to  cany  out  his  functions 
under  this  chapter."  Accordingly,  EPA 
is  probising  in  §  130.36  expressly  to 
codify  Its  ability  to  establi^  TMDLs  if 
the  StetlB  so  requests  or  if  EPA 
determines  that  a  State.  Territory  or 
authorifeed  Tribe  is  not  likely  to 
establish  TMDLs  consistent  with  their 
schedules,  or,  if  EPA  determines  it 
shoulc(  establish  TMDLs  for  interstate  or 
boundary  wateibodies. 

It  m$v  be  necessary  for  EPA  to 
establiw  TMDLs  in  a  number  of 
sitxiatiotis.  These  include  when 
interstate  or  international  issues  and 
coordijilation  needs  require  EPA  to 
assumeja  leadership  rme.  Such 
interst^  issues  might  involve  TMDLs 
for  large  rivers,  large  watersheds  or 
where  gomplex  tedmical  questions 
1>A  to  act  as  a  catalyst  in  the 

lent  of  a  TMDL.  For  example, 
^lex  water  systems  like  the 
l:e  Bay  where  the  impaired 
portioi^  of  the  Bay  are  the 
responsibility  of  two  states  but  also 
involv^  pollutant  loadings  from  another 
state  anil  the  District  of  Columbia, 
where  mere  is  a  cooperative  agreement 
for  protection  of  the  Bay,  plus  three 
other  s^tes  in  the  watershed,  who  are 
not  pa^  of  an  established  agreement, 
EPA  mlBJy  provide  an  important  role  in 
bringiij)  all  jurisdictions  into  the 
plaiming  process  and  ensuring  that 
adequate  authority  and  public  process  is 
covered  for  all  states  where  wasteload 
allocations  and  load  allocations  are 
necesstty.  In  situations  like  this  EPA 
may  wok  with  both  the  Chesapeake  Bay 
consoruum  that  involves  many  diverse 
stakeholders  and  officials  from  the  other 
states  to  ensiue  that  all  interested 
parties  are  represented  in  determining 
the  loadjing  allocations.  Jurisdictional 
issues  $Uch  as  those  faced  on  boundary 
waterbbdies,  may  also  cause  EPA  to 
initiate  establishment  of  a  TMDL 

EPA  jig  also  considering  imposing  a 
requirei^ent  that  States,  Territories  and 
authorised  Tribes  consult  with  each 
other  bnore  listing  as  impaired  a 
waterbody  which  forms  part  of  the  - 
boundaty  between  them  and  before  they 
begin  developing  a  TMDL  for  such 
waterbody.  Such  a  consultation 
requirement  would  insure  that,  before 
interstate  and  boundary  waterbodies  are 


listed  or  given  TMDLs,  the  neighboring 
governmental  entities  with  jurisdiction 
over  those  wateibodies  will  have  had  an 
opportimity  to  share  information  about 
the  Mrateibody's  condition  and  the 
appropriateness  of  any  planned  acti<m 
under  section  303(d)  for  that  waterbody. 

EPA  is  also  considering  imposing  a 
requirement  that  neighboring  States. 
Territories  and  authorized  Tribes  with 
jurisdiction  over  a  Usted  waterbody 
must  jointly  develop  any  TMDL  for  that 
waterbody.  This  cooperative  exercise 
would  be  in  lieu  of  EPA  exercising  its 
discretionary  authority  to  develop  the 
TMDL  itself.  Such  a  requirement  would 
insiue  that  neighboring  States. 
Territories  and  authorized  Tribes  work 
with  each  other  and  all  affected 
stakeholdent  in  developing  the  TMDL. 

EPA  requests  comment  on  these  and 
any  other  ideas  for  listing  or  doing 
TMDLs  for  interstate  waterbodies, 
including  how  best  to  develop  TMDLs 
that  account  for  eqmtable  upstream/ 
downstream  State.  Territory  and 
authorized  Tribe  allocations  and  that 
account  for  loadings  to  downstream 
waterbodies  like  the  Chesapeake  Bay 
from  far  away  upstream  sources. 

International  waters  pose  especial 
difficulties.  When  establishing  TMDLs 
for  waterbodies  that  share  an 
international  border  or  flow  from 
another  country,  the  load  reductions 
needed  to  meet  water  quality  standards 
may  not  be  achievable  if  those 
reductions  are  allocated  only  to  U.S. 
sources.  Should  TMDLs  for  such  waters 
allocate  reductions  to  sources  both 
within  and  outside  the  United  States  or 
in  the  alternative,  should  such  TMDLs 
assiune  the  status  quo  in  terms  of  loads 
from  outside  the  United  States  and 
allocate  reductions  only  within  the 
United  States?  EPA  requests  comments 
on  either  or  any  other  approach. 
,  EPA  may  also  decide  to  exercise  its 
authority  if  it  determines  that  a  State, 
Territory,  or  authorized  Tribe  has  not  or 
is  not  likely  to  meet  its  schedule  for 
establishing  TMDLs.  EPA  may  decide, 
after  first  working  with  the  State, 
Territory  or  authorized  Tribe,  that  it 
should  step  in  to  establish  TMDLs  so 
that  the  overall  pace  of  establishing 
TMDLs  in  the  State,  Territory  or 
authorized  Tribe  remains  expeditious. 
EPA  anticipates  that  the  decision  to  step 
in  and  establish  TMDLs  will  be  rare  and 
based  on  case  specific  decisions. 
Finally,  EPA  may  exercise  its  authority 
u[)on  ^e  request  of  the  State,  Territory 
or  authorized  Tribe. 

EPA  recognizes  that  its  authority  to 
establish  TMDLs  is  not  expressly  stated 
in  section  303(d).  However,  such 
authority  is  clearly  impUed  in  the  CWA, 
is  a  reasonable  interpretation  of  the  Act. 


and  is  necessary  to  accomplish  the 
purposes  of  the  Act 

Section  303(d)(1)(C)  places  a  clear 
mandate  on  the  states  to  establish 
TMDLs  for  listed  wateibodies.  Section 
303(d)(2)  says  that,  if  a  state  submits  a 
TMDL  and  if  EPA  disapproves  it,  EPA 
shall  establish  a  replacement  TMDL 
within  30  days  of  the  disapproval. 
Section  303(d)  does  not  expressly  say 
what  must  or  may  happen  if  states  do 
not  submit  TMDLs  to  EPA  for  approval 

Courts,  m  finding  that  EPA  has  a  - 
mandatory  duty  to  do  TMDLs  where  a 
state  has  failed  to  do  them,  believed 
such  a  duty  was  necessary  so  that  the 
Congressional  scheme  contemplated  by 
Congress  in  section  303(d)  is  not 
frustrated  by  state  failures  to  act.  See 
Scott  V.  City  of  Hammond,  741  F.2d  992 
(7th  Or.  1984)).  As  the  Scott  court  said: 
"  We  think  it  unlikely  that  an  important 
aspect  of  the  federal  scheme  of  water 
pollution  control  could  be  frustrated  by 
the  states  refusal  to  act."  741  F.2d  at 
997. 

Consistent  with  this  case  law  EPA 
clearly  has  authority  to  promidgate 
regulations  specifying  when  it  will 
establish  TMDLs.  In  the  face  of 
Congress'  obvious  desire  that  states  do 
TMDLs  in  the  first  instance  and  that 
EPA  does  them  if  it  disapproves  a 
submission,  Congress  would  not  have 
left  EPA  powerless  to  establish  TMDLs 
in  the  face  of  state  inaction.  Such  a 
result  would  frustrate  the  purposes  of 
the  statute.  See  E.I.  du  Pont  de  Nemours 
&■  Co.  V.  Train.  430  U.S.  112, 132  (1977) 
(the  Supreme  Court  stating  that  it 
"  '[could  notl  *  •  •  conclude  that 
Congress  ha(d]  given  authority 
inadequate  to  achieve  with  reasonable 
effectiveness  the  piuposes  for  which  it 
has  acted' "  in  the  Clean  Water 
Act)(quoting  Permian  Basin  Area  Rate 
Cases,  390  U.S.  747,  777  (1968)). 

In  Dioxin/Organocblorine  Center  v. 
Clarke,  the  Ninth  Circuit  affirmed  a 
TMDL  which  EPA  had  estabUshed  for 
dioxin  in  the  Columbia  River  57  F.3d 
1517  (9th  Cir.  1995).  After  consultation 
and  involvement  in  the  development  of 
the  draft  TMDL,  the  States  of  (>egon, 
Washington  and  Idaho  asked  EPA  to 
issue  the  proposed  and  final  TMDLs  as 
a  federal  action  under  the  authority  of 
section  303(d)(2).  EPA  proposed  and 
established  the  dioxin  TMDL,  which  the 
court  upheld.  Although  the  question  of 
EPA's  authority  to  do  the  TMDL  absent 
a  prior  state  submission  and  disapproval 
was  not  squarely  before  the  court,  the 
Ninth  Circuit  had  no  trouble  concluding 
that  EPA  had  sufficient  authority 
pursuant  to  section  303(d)  to  establish 
the  TMDL.  57  F.3d  at  1527. 1528  n.l4. 
For  all  these  reasons,  section  303(d) 
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gives  EPA  authority  to  establish  TMDLs 
when  States  fail  to  do  so. 

6.  What  are  the  Proposed  Rule's 
Requirements  for  Public  Participation 
ana  Comdination  with  Federal 
Agencies? 

Existing  requirements.  EPA's  existing 
regulations  do  not  include  any  States, 
Territories  and  authorized  Tribes  public 
participation  requirements,  except  that 
40  CTR  130.7  (c)(l)(ii)  requires  "that 
calculations  to  establish  TMDLs  shall  be 
subject  to  public  review  as  defined  in 
the  State  CPP."  EPA's  existing 
regulations,  however,  do  include  a 
requirement  that  when  EPA  disapproves 
and  ertablishes  either  a  list  or  a  TMDL, 
EPA  must  seek  public  comment  on  the 
Kst  or  TMDL.  Historically.  EPA's  policy 
has  been  that  there  should  be  fiill  and 
meeninglul  public  partidpaticm  at  the 
States,  Territories  and  autnorized  Tribes 
level  in  both  the  listing  and  TMDL 
development  processes.  As  such,  EPA 
has  encouraged  States,  Tnritories  and 
authorized  T^bes  to  carry  out  public 
participation  consistent  with  their  own 
public  participation  requirements. 

Proposed  rule.  Communicating  with 
the  pwlic  and  promoting  public  input 
into  the  listing  and  TMDL  development 
processes  is  key  to  establishment  of 
successful,  robust  TMDLs.  For  progress 
to  be  made  in  improving  the  water 
quality  of  our  Nation's  wateibodies,  the 
public  must  be  aware  of  water  quality 
impairments  and  support  actions  to 
eliminate  impairments,  today's 
proposal,  at  §  130.37,  therefore  requires 
that  States,  Territories  and  authorized 
Tribes  provide  the  public  with  at  least 
30  days  to  review  and  comment  on  all 
aspects  of  the  list  (including  the  priority 
ranking  and  identification  of  the 
pollutant(s)  and/or  pollution  causing  or 
expected  to  cause  each  waterbody's 
impairment),  the  schedule  of  TNifflLs, 
and  TMDLs  themselves  prior  to  their 
submission  to  EPA.  Today's  proposal 
also  requires  that,  at  the  time  States, 
Territories,  and  authorized  Tribes 
submit  their  list,  schedule  or  TMDLs  to 
EPA,  they  provide  EPA  with  a  written 
summary  of  any  public  comments 
received  during  tne  public  commmt 
period  on  the  list,  schedule  and  TMDLs, 
and  their  response  to  such  comments. 

Today's  proposal,  at  S  130.23(a),  also 
includes  a  requirement  that  States, 
Territories  and  authorized  Tribes 
provide  public  notice  and  comment  on 
their  listing  methodologies,  and  provide 
EPA  with  a  summary  of  comments 
received  and  their  response  thereto 
when  the  final  methodology  is  provided 
to  EPA. 

Today's  proposal  includes  a 
requirement  that  at  the  time  States 


provide  the  public  the  opportunity  to 
review  and  comment  on  their  lists  of 
impaired  or  threatened  waterbodies, 
priority  rankings,  schedules,  and 
TMDLs,  they  must  provide  a  copy  of 
eech  of  these  documents  to  EPA.  The 
proposed  rule  also  woidd  require  that 
States  consider  any  comments  provided 
by  EPA  on  these  documents:  EPA  will 
consider  how  the  States  address  its 
comments  in  its  final  decision 
approving  or  disapproving  lists, 
rankings  and  TMDLs.  By  giving  EPA  an 
opportunity  to  review  and  pro\dde  the 
State  with  comments  at  an  early  stage  in 
the  process,  this  proposed  provision 
will  facilitate  development  of  Usts, 
rankings,  schedules  and  TMDLs  that 
reflect  EPA's  input.  It  is  desirable, 
whenever  possible,  for  EPA  to  provide 
its  technical  and  other  expertise  at  the 
time  in  the  process  where  it  can  be 
reflected  in  final  decisions  made  by 
States.  The  process  will  improve  the 
likelihood  that  lists,  rankings,  and 
TMDLs  ultimately  submitted  to  EPA 
will  be  approved. 

The  proposed  rule  also  included 
several  provisions  designed  to  facilitate 
consideration  of  endangered  and 
threatened  species  when  developing 
lists,  rankings,  schedules  and  TMDLs. 
These  proposed  provisions  reflect  EPA's 
desire  for  expressly  integrating  the 
water  quality  objectives  of  the  CWA 
with  the  species  conservation  objectives 
of  the  Endangered  Species  Act  (ESA). 
Consideration  of  the  needs  of 
endangered  and  threatened  species  is 
also  consistent  with  the  requirements 
and  the  objectives  of  the  TMDL 
program.  The  proposed  rule  encourages 
States  to  establish  processes  with  both 
the  U.S.  Fish  and  Wildlife  Service  and 
the  National  Marine  Fisheries  Service 
that  will  provide  for  the  early 
identification  and  resolution  of 
threatened  and  endangered  spedes  as 
they  relate  to  lists  of  impaired  or 
threetened  waterbodies,  priority 
rankings,  schedules,  and  TMDLs.  In 
addition,  under  the  profrased  rule,  at  the 
time  of  public  notice  the  States  will 
send  the  U.S.  Fish  and  Wildlife  Services 
and  the  National  Marine  Fisheries 
Service,  where  appropriate  (e.g.,  coastal 
areas)  copies  of  Usts  and  priority 
ranking,  unless  the  States  request  EPA 
to  do  so;  EPA  %irill  request  the  wildlife 
agencies  to  provide  comments  to  the 
States  and  provide  EPA  copies  of  these 
comments.  Under  today's  proposal 
States  would  be  required  to  consider 
any  comments  received  from  the 
wildlife  agencies  prior  to  the 
submission  of  their  lists  of  impaired  or 
threetened  wateibodies,  priority 
rankings,  schedules,  and  TMDLs.  EPA 


will  consider  the  comments  of  the 
wildlife  agencies,  and  the  manner  in 
which  they  were  addressed  by  the  State, 
when  taking  action  on  lists,  rankings 
and  TMDLs  submitted  by  States. 

These  proposed  provisions  will 
ensure  timely  input  from  the  wildlife 
agencies  early  in  the  process  rather  than 
later.  EPA  would  like  to  facilitate  the 
development  of  working  relationships 
between  States  and  the  Services  so  Uiat 
the  States  will  have  the  benefits  of  the 
Services'  expertise,  and  the  early 
involvement  of  the  Services  will  help  to 
integrate  die  spedes  protection 
objcNCtives  of  the  ESA  and  the  CWA  into 
the  TMDL  pro-am. 

Other  options  considered.  In 
developiiM  today's  proposal,  EPA 
considered  maintaining  the  status  quo, 
i.e.,  not  including  in  the  regulations  any 
spedfic  public  partidpation 
requirements.  BPA  rejeded  this  option, 
however,  because  EPA  believes  that 
public  partidpation  in  the  listing  and 
TMDL  development  processes  is  critical 
to  the  development  of  sound  lists  and 
TMDLs.  In  addition,  providing  the 
States,  Territories  and  authorized  Tribes 
with  clear-cut  public  partidpation 
requirements  eliminates  any  ciurent 
confusion  that  may  exist  regarding 
EPA's  expectations  for  States, 
Territories  and  authorized  Tribes  public 
partidpation  on  lists  and  TMDLs. 

In  developing  today's  proposal,  EPA 
considered  maintaining  the  current 
regulatory  language  that  does  not 
require  copies  of  Ust,  priority  rankings, 
schedules,  and  TMDLs  to  be  sent  to 
EPA,  Fish  and  Wildlife  Service,  and 
National  Marine  Fisheries  at  the  time  of 
public  notice.  EPA  rejected  this  option 
because  it  does  not  provide  an 
opportunity  for  meaningful  input  by 
EPA  or  other  Federal  agendes  prior  to 
the  States',  Territories'  and  autnorized 
Tribes'  submissions  to  EPA.  EPA  also 
considered  a  requirement  that  the 
States,  Territories  and  authorized  Tribes 
send  advance  copies  only  to  EPA,  not  to 
Fi^  and  Wildlife  Service  and  National 
Marine  Fisheries  Service.  EPA  rejected 
this  approach  because  the  wildlife 
agendes  would  not  receive  these 
documents  as  early  in  the  process  if 
EPA,  rather  than  the  States,  Territories 
and  authorized  Tribes,  were  to  transmit 
these  to  the  Service.  However,  if  States, 
Territories  and  authorized  Tribes  wish, 
they  can  provide  these  documents  only 
to  EPA  and  EPA  will  forward  them  to 
the  Services. 

Comments  sought  EPA  solidts 
comment  on  any  or  all  aspects  of  the 
public  partidpation  requirements  in  the 
proposal,  including  the  options 
discussed. 


requiremen 
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7.  \Nh(A  is  the  Effect  of  the  Proposed 
Rule  out  Transitional  TMDLs  and 
Sched^es? 

BehViaen  the  date  of  this  proposal  and 
the  publication  of  a  final  rule  in  the 
Feder^  Register  amending  the  current 
requirements  for  TMDLs,  States. 
Territdries  and  authorized  Tribes  (and 
in  son^e  instances  EPA)  will  be 
estabUniing  TMDLs  piu^uant  to 
schedwles  submitted  along  with  their 
1998  slection  303(d)  lists  or  schedules 
incorporated  into  consent  decrees  or 
settlenji^nt  agreements  concluding 
TMDLI  lawsuits.  Until  these  proposed 
amencunents  become  final  (and  some 
aspectfclof  this  proposal  may  change  as 
a  resuktof  public  conunents  received 
over  thf  next  few  months),  the  ourent 
regulations  at  §  130.7  establish  the 
minim|i|m  requirements  for  approvable 
TMDLSi  Given  the  Ukelihood  that  the 
current  TMDL  requirements  will  change 
significantly  when  the  proposed 
amenqipents  become  final,  there  is  a 
need  tt'consider  how  these  new 
regulatijons  will  apply  and  whether  their 
effectiy^  date  should  be  extended. 

EPAjis  anxious  that  any  new 
requiiffinents  be  effective  and 
impleihlBnted  as  soon  as  possible. 
Acconungly,  EPA  ciurently  intends  to 
have  tl^ese  revisions  be  effective  30  days 
after  pjmlication  of  the  final  rules  in  the 
Fedenu  Register,  as  generally 
conteniplated  by  the  Administrative 
Prooed  lire  Act  However,  recc^nizing 
the  ne( «  for  orderly  administration  of 
this  pr  %ram.  EPA  is  proposing  at 
§  130.3  8(a)  that  it  will  approve  any 
TMDL  submitted  to  it  for  review  within 
12  moi  tlhs  of  the  final  rule's  effective 
date  if  ti  meets  either  the  requirements 
in  ciuietat  §  130.7  or  the  new 
requirements  proposed  in  §§  130.32. 
130.33  and  130.34.  In  recognition  of  the 
fact  th4f  EPA  may  establish  TMDLs 
during  [t^s  transition  period.  EPA  is 
also  proposing  at  §  130.38(b)  that  it  may 
establi»  TMDLs  within  12  months  of 
the  rulers  effective  date  either  according 
to  the  j^ie-amendment  requirements  in 
§  130.7{  or  the  post  amendment 
require^ihrats  in  §§  130.32. 130.33  and 
130.34J  EPA  believes  that  this  approadi 
will  aftird  States.  Territories, 
authorned  Tribes  and  EPA  the  certainty 
of  knowing  that,  should  they  be^  to 
establisk  TMDLs  in  the  next  year  or  so 
modeled  on  the  requirements  in  the 
current  hiles,  those  TMDLs  will  not  be 
determt^ied  to  be  inadequate  as  a  residt 
of  the  filial  adoption  of  these  proposed 
amendidents. 

In  adnition  to  the  issue  of  which 
criteriaiipply  to  TMDLs  established 
during  the  period  of  transition  between 
the  newiand  old  regulations.  EPA  is 


concerned  about  the  impact  of  the 
proposed  new  TMDL  requirements  on 
commitments  it  has  made  to  guarantee 
establishment  of  TMDLs  under  consent 
decrees  and  settlement  agreements. 
Diuing  the  past  three  years,  EPA  has 
entered  into  consent  decrees  and 
settlement  agreements  concluding  15 
lawsuits  alleging,  among  other  things, 
that  EPA  should  have  established 
TMDLs  in  13  different  States.  Those 
States  are:  Alabama.  Arizona.  California. 
Delaware.  Florida,  Georgia,  Kansas, 
Mississippi,  New  Mexico.  Pennsylvania, 
Virginia,  Washington  and  West  Virginia. 
Typically,  these  consent  decrees  or 
settlement  agreements  contains 
schedules  according  to  which  the  States 
expect  to  establish  TMDLs  for  all 
waterbodies  identified  on  their  section 
303(d)  hsts  and  commitments  by  EPA  to 
establish  those  TMDLs  by  certain  dates 
if  the  State  fails  to  meet  its  schedule. 
The  schedules  for  establishing  TMDLs 
in  these  consent  decrees  range  fit>m 
approximately  four  and  one-half  years 
to  12  years  in  length.  The  number  of 
waterbodies  and  potential  TMDLs 
covered  under  each  consent  decree  also 
varies.  Some  consent  decrees,  like 
California  (Newport  Bay),  address  only 
a  small  niunber  of  impaired 
waterbodies.  Others,  like  the  Kansas 
consent  decree,  require  the 
establishment  of  l^iDLs  for  over  1000 
waterbodies  statewide. 

Each  of  the  settlements  and 
accompanying  TMDL  schedules  was 
negotiated  by  EPA  in  the  context  of 
what  current  regulations  at  40  CFR 
130.7  require  an  approvable  TMDL  to 
look  like.  Accordingly,  when  dedding* 
on  appropriate  schedules  to  incorporate 
into  these  settiements,  EPA  considered 
how  long  it  might  reasonably  take  a 
State  (or  EPA)  to  estabUsh  the  necessary 
TMDLs  based  on  currrat  requirements. 
The  schedules  that  were  negotiated  with 
the  plaintiffs  and  incorporated  into  the 
various  settlements  were  aggressive 
even  by  these  standards. 

Today's  proposal  includes  a  number 
of  changes  to  die  current  TMDL 
requirements  which,  while  making  for 
more  effective  TMDLs,  may  increase  the 
time  it  takes  to  establish  a  TMDL.  Most 
significantly,  today's  proposal  at 
§  130.33(b)(10)  would  require  that  each 
TMDL  include  an  implementation  plan 
containing  eight  specific  elements. 
While  EPA  always  expected  reasonable 
assurances  that  the  TMDL's  wasteload 
and  load  allocations  would  be 
implemented,  the  proposed  regulations 
are  more  specific.  Implementation  plans 
must  also  include  a  description  of  ue 
control  actions  and/or  management 
measures  which  will  be  implemented 
and  a  monitoring/modeling  plan 


designed  to  determine  the  effectiveness 
of  these  actions  and  measiues.  The 
proposal  at  §  130.37(a)  also  adds  an 
express  requirement  that  States, 
Territories  and  authorized  Tribes 
provide  the  public  with  no  less  than  30 
days  to  review  and  comment  on  any 
TMDLs  before  they  are  submitted  to 
EPA.  When  submitted  to  EPA  for 
review,  TMDLs  must  also  be 
accompanied  by  a  summary  of  all  the 
comments  received  and  responses  to 
those  comments. 

EPA  recognizes  that  the  new 
regulations  may  add  time  to  the  process, 
especially  for  near-term  deadlines 
where  States  may  not  have  enough  time 
to  adjust  their  processes.  AccorcUngly, 
EPA  requests  comment  on  whether  any 
new  TMDL  requirements  contained  in 
today's  proposal  may  affect  the  ability  of 
States  to  perform  their  obligations  as 
contemplated  imder  the  various  TMDL 
consent  decrees  and  settlement 
agreements.  To  the  extent  these  new 
provisions  are  promulgated  and  will 
require  more  time  for  establishment  of 
TMDLs,  EPA  has  at  least  two  options  it 
might  consider.  First,  it  might  further 
phase  in  some  of  the  requirements  (for 
example,  the  requirement  that  all 
TMDLs  have  an  implementation  plan) 
so  that  States'  near-term  consent  decree 
schedules  can  be  met.  Second.  EPA 
might  on  a  case-by  case  basis  seek  to 
modify  court  ordered  TMDL  schedules 
as  appropriate  to  accommodate 
whatever  additional  workload  is 
required  by  these  new  requirements. 
EPA  invites  comment  on  the  extent  to 
which  any  new  TMDL  requirements  are 
likely  to  render  any  of  the  existing 
court-ordered  TMDL  schedules 
imrealistic.  as  well  as  the  wisdom  and 
necessity  of  pursuing  either  of  the 
above-mentioned  options.  EPA  also 
invites  comment  on  whether  it  is 
appropriate  to  allow  EPA  to  approve 
l^DLs  submitted  for  review  within  12 
months  of  the  final  rule's  effective  date 
if  those  TMDLs  meet  either  the  pre- 
amendment  requirements  in  §  130.7  or 
the  post-amendment  requirements  being 
proposed  today,  and  if  not,  what  an 
appropriate  timeframe  would  be. 
Similarly,  EPA  invites  comment  on 
whether  it  is  appropriate  to  allow  EPA 
to  establish  TMDLs  within  12  months  of 
the  final  rule's  effective  date  either 
according  to  the  pre-amendment 
requirements  in  §  130.7  or  the  post- 
amendment  requirements  being 
proposed  today,  and  if  not,  what  an 

Zropriate  timeframe  would  be,  EPA  is 
considering  whether  it  shoidd 
estabUsh  a  longer  or  shorter  transitional 
period  of  time  and  specifically  requests 
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comment  on  this  issue  and  suggestions 
of  alternative  transition  periods. 

8.  What  Changes  Does  the  Proposed 
Rule  Make  to  the  Continuing  Planning 
Process  and  Water  Quality  Management 
Plan  Requirements? 

Existing  requirements.  EPA's  existing 
TMDL  regulations  do  not  require  States. 
Territories  and  authorized  Tribes  to 
develop  implementation  plans  for 
TMDLs  and  do  not  incluae  any 
requirements  for  States,  Territories  and 
authorized  Tribes  submission  of 
implementation  plans  for  TMDLs.  EPA's 
regulations  at  40  CFR  130.6,  however, 
require  States,  Territories  and 
authorized  Tribes  to  update  their  water 
quality  management  plans,  which  are 
used  to  direct  implementation  of  States', 
Territories'  and  authorized  Tribes'  water 
quality  programs  and  which  must 
include  certain  elements,  including 
TMDLs  and  implementation  measures. 

Proposed  rule.  Today's  proposal,  at 
§  130.50  and  §  130.51,  makes  several 
minor  changes  to  the  continuing 
planning  process  and  water  quality 
management  plan  requirements 
ourently  found  at  40  CFR  130.5  and 
130.6,  respectively.  It  revises  the 
existing  continuing  planning  process 
regulations  to  clarify  that  States. 
Territories  and  authorized  Tribes  have 
discretion  to  go  beyond  the  mandatory 
plan  elements  set  out  in  the  regulation 
and  also  include  other  processes,  such 
as  watershed-based  planning  and 
implementation.  The  proposal  also 
makes  clear  that  a  CPP  need  not  be  a 
single  dociunent.  This  reflects  the 
ciirrent  practice  that  the  CPP  may  be  a 
compendiiun  of  many  different  State, 
Territorial  and  authorized  Tribal 
planning  dociunents.  Today's  proposal 
also  revises  the  current  regulatory 
requirements  for  water  qiiality 
management  plans  at  40  CFR  130.6  to 
clarify  that  updates  to  water  quality 
management  plans  should  incorporate 
approved  TK^Ls  and  generally  have  a 
watershed  basis.  Under  40  CFR  130.6, 
States,  Territories  and  authorized  Tribes 
should  update  their  water  quality 
management  plans  as  needed  to  reflect, 
among  other  things,  changing  water 
quality  conditions  and  the  results  of 
implementation  actions.  If  a  State's. 
Territory's,  or  authorized  Tribe's  water 
quality  management  plan  needs  to  be 
updated,  EPA  can,  imder  40  CFR  130.6, 
require  the  State,  Territory  or  authorized 
Tribe  to  update  their  plan. 

Other  options  considered.  EPA 
considered  not  proposing  any  changes 
to  the  existing  regulatory  requirements 
for  water  quality  management  plans  and 
CPPs. 


Comments  sought.  EPA  seeks 
comments  on  its  proposed  changes  to 
the  continuing  planning  process  and 
water  quality  management  regulatory 
requirements.  EPA  also  seeks  comments 
on  whether  other  changes  are  needed  to 
these  requirements. 

9.  How  Can  the  Public  Petition  EPA  to 
Establish  TMDLs? 

This  regulation  is  proposed  under 
authority  granted  to  EPA  under  CWA 
sections  501(a)  and  303(d).  33  U.S.C. 
§S  1361(a),  1313(d). 

The  purpose  of  §  130.65  is  to 
formalize  a  petition  process  for  the 
public  to  request  that  EPA  step  in  and 
perform  duties  imposed  on  States, 
Territories  and  authorized  Tribes  by 
section  303(d).  Although  this  petition 
process  has  been  available  to  (he  public 
since  section  303(d)  was  enacted,  it  has 
seldom  been  utilized  in  the  context  of 
section  303(d).  This  new  section  should 
increase  public  awareness  of  this 
procedure  for  requesting  Agency  action. 
See,  APA  §  555(b).  5  U.S.C.  §  555(b). 

EPA  is  proposing  to  codify  a  specific 
petition  process  for  section  303(d)  for 
several  reasons.  First,  EPA  recognizes 
that  nimierous  citizen  groups  and 
individuals  are  very  interested  in 
promoting  the  expeditious  development 
of  meaningful  TMDLs  throughout  the 
Nation.  EPA  is  also  aware  that  many  of 
these  groups  and  individuals  have  been 
dissatisfied  both  with  the  pace  at  which 
States  have  been  establishing  TMDLs 
and,  to  some  extent,  with  the  nature  and 
degree  of  EPA  oversight  of  State 
progress  in  establishing  TMDLs. 
Although  these  citizens  at  all  times  have 
possessed  the  right  to  petition  EPA  to 
intervene  more  actively  in  a  State's 
TMDL  development  process.  EPA 
interprets  the  lawsuits  that  citizens  have 
filed  against  EPA  within  the  last  five 
years  to  be  an  indication  either  that  the 
public  is  unaware  that  it  can  take  its 
grievances  directly  to  EPA  for 
consideration,  or  that  it  has  concluded 
that  taking  such  grievances  directly  to 
EPA  would  be  futile.  By  proposing  this 
petition  process,  EPA  hopes  to  make  it 
very  clear  to  the  public  that  EPA 
recognizes  the  important  role  that  the 
pubUc  serves  in  helping  the  States  and 
EPA  to  implement  section  303(d). 
Second,  presenting  grievances  in  the 
first  instance  to  EPA  rather  than  to  the 
courts  will  allow  EPA.  by  applying  its 
expertise  to  the  facts  the  citizens 
present,  to  respond  more  directly  to 
citizens'  concerns  in  the  context  of  its 
national  policy  objectives.  EPA's 
discretionary  authority  to  oversee  the 
State.  Territcmal  and  authorized  Tribal 
implementation  of  section  303(d)  is  not 
imfettered;  the  petition  process  thus 


would  provide  a  mechanism  whereby 
citizens  can  assure  that  EPA  exercises 
that  discretion  wisely.  Third,  the 
petition  process — and  the  resulting 
administrative  record — will  promote 
more  efficient  judicial  review  of  EPA's 
decision  whether  and.  possibly,  how  to 
intervene  in  any  particular  State. 

When  Congress  directed  EPA  to 
approve  or  disapprove  State,  Territories 
or  authorized  Tribes  section  303(d)  lists 
and  TMDL  submissions  and  to  establish 
its  ovim  lists  or  TMDLs  in  the  event  EPA 
disapproves  the  submission,  Congress 
imposed  very  specific  duties  on  EPA 
under  section  303(d).  However.  EPA 
does  not  believe  that  its  role  under 
section  303(d)  is  limited  to  those 
narrow,  although  important,  duties. 
Section  303(d)  reasonably  can  also  be 
interpreted  to  vest  in  EPA  more  general 
oversight  authority  to  ensure  the  States' 
timely  and  meaningful  implementation 
of  section  303(d). 

EPA,  on  its  own  initiative,  can  and 
does  exercise  that  oversight  authority. 
For  example,  over  the  past  decade.  ^A 
has  modified  its  regulations  and  issued 
numerous  guidance  documents  to 
emphasize  the  importance  of  the  section 
303(d)  listing  p«)cess.  As  a 
consequence,  States".  Territories'  and 
authorized  Tribes'  section  303(d)  lists 
have  become  more  comprehensive  and, 
accordingly,  more  useful  in  water 
quality  decision  making.  EPA  has  also 
provided  considerable  technical  and 
financial  assistance  to  invigorate  TMDL 
development,  e.g.,  by  providing 
technical  support  in  establishing 
TMDLs,  completing  and  supporting 
.analyses  necessary  to  establish  TMDLs 
and  developing  computer  models  for 
use  in  establishing  T^4DLs.  EPA  has 
also  worked  with  States.  Territories  and 
authorized  Tribes  to  develop  long-term 
schedules  providing  for  the  . 
establishment  of  TMDLs  on  all  listed 
waters. 

EPA  recognizes,  however,  that 
members  of  the  public  would  like  to 
influence  how  EPA  exercises  its 
discretionary  authority  to  oversee  the 
TMDLs.  specifically  with  respect  to 
particular  States.  Territories  and 
authorized  Tribes.  The  proposed 
petition  process  is  the  best  way  to 
accomplish  this.  (Indeed,  although  the 
petition  regulation  is  merely  proposed, 
not  codified.  EPA  notes  that  citizens  are 
free  to  exercise  their  petition  rights  at 
any  time.)  First,  the  petition  process 
allows  EPA  to  apply  the  statutory 
scheme  to  partiailar  factual  situations 
raised  by  the  petitioners.  It  allows  EPA 
to  consider  the  facts  presented  by  the 
petitioners,  to  make  its  own  findings  of 
facts,  to  apply  its  expertise,  and.  finally, 
to  exercise  the  discretion  granted  it  by 
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CongrejsB  to  detennine  if,  when,  and 
how  to  Intervene  to  reinforce  a  State's, 
Territory's  or  authorized  Tribe's 
implenkentation  of  section  303(d).  In 
response  to  a  petition,  EPA  will  also 
need  to  explain  the  bases  for  its 
decisions,  which  in  turn  can  stimulate 
further!  policy  debate.  Second,  the 
petition!  process  allows  EPA  to  consider 
the  petlfioner's  request  in  light  of  its 
overall  I  national  policy  goals,  statutory 
obligations,  and  resource  constraints. 
Becaus^  EPA  is  charged  with 
implen^^nting  numerous  other 
envirohAentd  statutes  in  addition  to 
the  CWi^L,  the  petition  process  allows 
EPA  tojl^alance  all  of  its  responsibilities 
and  objectives  in  a  way  that  ensures  that 
it  is  carrying  out  its  overall  mission  in 
the  mo$t  timely  and  effective  manner 
possibly  Third,  the  petition  process 
does  TUA  prevent  citizens  from  seeking 
redress!  In  federal  court  To  the  contrary, 
the  petjliion  process  will  facilitate 
judicial  ireview  of  EPA's  oversight  of  the 
State,  Territorial  or  authorized  Tribal 
TMDLs.  In  response  to  citizens' 
petitions,  EPA  will  assemble  and 
analyz^  p^levant  facts,  reach  a  decision, 
and  explain  the  basis  for  that  decision. 
If  a  citiien  is  dissatisfied  with  the 
resulting  decision  and  files  suit,  a 
reviewing  court  would  have  an 
administrative  record  against  which  to 
evaluate  the  reasonableness  of  EPA's 
dedsionl  In  EPA's  view,  the  petition 
process  allows  the  administrative 
process  to  proceed,  with  the  results  of 
the  process  subject  to  judicial  review 
only  at  die  conclusion  of  the  process. 
This  notl  only  honors  the  separate  roles 
and  responsibilities  of  the 
adminiiirative  and  judicial  processes, 
but  it  a|^  assures  that  EPA,  in  the  first 
instance^  has  an  adequate  opportunity  to 
exerdsf  the  discretionary  authority 
Congre^  conferred  upon  it. 

Secti^  130.65(b)  clarifies  that  this 
petition  procedure  is  not  intended  to  be 
used  tojprompt  EPA  to  establish  a 
TMDL  ic  ir  a  particular  waterbody,  or  for 
moving^  particular  waterbody  to  a 
differmnpart  of  a  the  schedule.  Efforts 
to  alter  j^tate,  Territorial  or  authorized 
Tribal  [jiliorities  are  more  suitably 
directed  to  that  State,  Territory  or 
authoril^  Tribe.  The  best  time  to 
convey  bomments  on  State.  Territory  or 
authorixed  Tribal  priorities  is  likely  to 
be  whenithe  section  303(d)  list  of  waters 
needing  tCMOLs  and  the  sdiedide  for 
establimmg  TMDLs  is  published  for 
public  00mment.  EPA  hopes  to  reserve 
what  linnted  resources  it  has  for 
intervening  with  support  in  those 
instance  where  the  shortcomings,  or 
perceived  shortcomings,  of  State. 


Territorial  or  authorized  Tribal  efforts 
are  substantial. 

It  is  EPA's  goal  to  answer  petitions 
filed  under  40  CFR  130.65(c)  vdthin 
four  months  of  receipt.  See  40  CFR 
130.65(e).  In  accordance  with  APA 
section  555(b).  "within  a  reasonable 
time,  each  agency  shall  proceed  to 
conclude  a  matter  presented  to  it." 
Although  EPA  cannot  guarantee  that 
eash.  petition  will  be  answered  within 
four  months,  it  commits  to  making 
reasonable  efforts  to  meet  that  deadline. 

Section  130.65(d)  is  not  intended  to 
delineate  an  exhaustive  list  of  elements 
a  petition  must  contain.  Nor  is  40  CFR 
130.6S(f)  intended  to  contain  a 
comprehensive  list  of  factors  EPA  will 
consider  in  evaluating  whether  to  step 
in  and  take  primary  responsibility  for 
conducting  activities  that  States. 
Territories  or  authorized  Tribes  are 
directed  to  perform  under  section 
303(d).  EPA  will  consider  any  and  all 
relevant  information  submitted  with  a 
petition  imder  40  CFR  130.65. 

W.  What  Changes  Does  the  Proposed 
Ruh  Make  to' the  Water  Quality 
Standards  and  State  Submission 
Requirements? 

Existing  requirements.  EPA's 
regulations  at  §  130.3  provide  a 
definition  of  "water  quality  standard" 
that  replicates  the  definition  found  in 
the  water  quality  standards  regulations 
at  40  CFR  Part  131.  EPA's  regulations  at 
§  130.10(d)  describe  requirements  that 
EPA  promulgated  in  1989  to  implement 
CWA  section  304(1).  Section  304(1) 
required  States.  Territories,  and 
authorized  Tribes  to  submit  certain 
water  quality  information  about  waters 
by  February  4, 1989. 

Proposed  rule.  EPA  is  proposing  to 
delete  both  §  130.3  and  §  130.10(d). 
Section  130.3  merely  duplicates  the 
same  definition  of  "water  quality 
standard"  found  in  the  water  quality 
standards  regulations  at  40  CFR  Part 
131.  As  a  result,  the  existing  language  at 
§  130.3  is  duplicative  and  unnecessary. 
Section  §  130.10(d)  required  a  one-time 
information  submittal  by  States, 
Territories,  and  authorized  Tribes.  This 
requirement  has  not  been  used  since  all 
the  States  and  Territories  submitted  this 
information,  and  CWA  section  304(1) 
requires  only  one  submittal.  Therefore, 
that  the  requirement  to  submit  this 
information  is  now  obsolete. 

Coiiunents  sougjht.  EPA  seeks 
comments  on  its  proposed  deletions  to 
the  existing  water  quality  standards 
definition  and  the  CWA  section  304(1) 
parts  of  the  state  submittal 
requirements. 


Regulatory  Requirements 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  generally  requires  Federal 
agencies  to  conduct  an  initial  regulatory 
flexibility  analysis  (IRFA)  describing  the 
impact  of  the  regulatory  action  on  small 
entities  for  any  rule  for  which  a  notice 
of  proposed  rulemaking  is  required 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  section  551  et  seq.)  or  any 
other  statute.  However,  under  section 
605(b)  T)f  the  RFA,  if  the  Administrator 
for  EPA  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  EPA  is  not  required  to  prepare 
an  IRFA.  The  Administrator  is  today 
certifying,  pursuant  to  section  605(b)  of 
the  RFA,  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Therefore,  EPA  did  not  prepare  an 
initial  regulatory  flexibility  analysis. 

The  RFA  requires  analysis  of  tne 
impacts  of  a  rule  on  the  small  entities 
subject  to  the  rule's  requirements.  See 
United  States  Distribution  Companies  v. 
FERC,  88  F.3d  1105, 1170  (D.C.  Cir. 
1996);  Mid-Tex  Electric  Co-op.,  Inc.  v. 
FERC.  773  F.2d  327  P.C.  Cir.  1985); 
Motor  &  Equipment  Manufacturers 
Ass'n  V.  Nichols,  142  F.3d  449  (D.C.  Or. 
1998).  Toda)^'s  rule  establishes  no 
requirements  applicable  to  small 
entities,  and  so  is  not  susceptible  to 
regulatory  flexibility  analysis  as 
prescribed  by  the  RFA.  ("[Njo 
(regulatory  flexibility]  analysis  is 
necessary  when  an  agency  determines 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule."  United 
Distribution  at  1170,  quoting  Mid-Tex 
Elec.  Co-op  V.  FERC,  773  F.2d  327,  342 
P.C.  Cir.  1985)  (emphasis  added  by 
United  Distribution  court).  EPA  is 
therefore  certifying  that  today's  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  within  the  meaning  of  the  RFA, 
for  the  following  reasons. 

First,  section  303(d)  of  the  CWA 
directs  States,  Territories  and 
authorized  Tribes  (and  EPA,  if  it 
disapproves  the  State's.  Territory's  or 
authorized  Tribe's  efforts)  to  estabhsh 
lists  of  impaired  waterbodies  and 
TMDLs  for  those  waterbodies.  Tribes 
may  apply  for  authority  to  establish  Usts 
and  TMDLs  in  Indian  Country.  The 
proposed  regulations  establi^ 
requirements  for  EPA,  States,  Territories 
and  authorized  Tribes  to  follow  when 
establishing  TMDLs  and  lists  of 
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impaired  waterbodies  under  section 
303(d)  of  the  CWA.  The  regulations 
apply  only  to  those  three  categories  of 
entities  and  do  not  impose  TMDL  or 
listing  requirements  upon  any  small 
entities. 

Second,  the  impact  (if  any)  on  small 
entities  of  any  TMDLs  or  lists  that  might 
be  established  or  approved  by  EPA. 
States,  Territories  and  authorized  Tribes 
pursuant  to  these  proposed  regulations 
U  indirect  and  hiuily  speculative.  First, 
no  impact  flows  lurecUy  from  these 
proposed  regukticms.  Only  the  listing  or 
TMDL  action  itself  taken  by  EPA.  States. 
Territories  and  authorized  Tribes 

Eursuant  to  these  regulations  would 
ave  any  possible  impact.  Second,  any 
economic  impact  on  small  entities  Mrill 
remh.  if  at  all.  only  as  a  consequence  of 
future  State,  twritorial.  tribal  or  EPA 
actions.  The  CWA  and  these  proposed 
regulations  afford  the  States,  Territories, 
authorized  Tribes  and  EPA  considerable 
discretion  in  deciding  which 
waterbodies  to  list,  how  to  prioritize 
such  waterbodies.  how  to  schedule  the 
waterbodies  for  TMDL  development, 
and  how  to  calculate  and  apportion 
TMDLs  and  their  component  load  and 
wasteload  allocations.  The  extent  to 
whidi  future  listing  or  TMDL  approval 
deddons  may  have  any  impact  on  small 
entities  is  impossible  to  predict  given 
the  uncertainties  inherent  in  a  process 
involving  the  exerdse  of  discretion  over 
so  many  variables.  While  a  State's, 
Territory's  or  authorized  Tribe's 
implementation  of  today's  rule  may 
ultimately  result  in  the  listing  of  a  water 
or  development  of  a  TMDL  that  may 
have  an  impact  on  point  or  nonpoint 
source  disdiargers.  EPA's  action  today 
does  not  apply  to  any  discharger, 
including  small  entities. 

Third,  the  uncertainty  regarding  what 
(if  any)  impact  these  prop<Med 
regulations  may  have  on  small  entities 
is  increased  by  the  fact  that  TMDLs  are 
not  self-implementing.  Assuming  a 
TMDL  is  established  by  a  State. 
Territory,  authorized  Tribe,  or  EPA  for 
a  listed  water,  the  TMDL's  w^eload 
allocations  (for  point  sources)  and  the 
load  allocations  (for  nonpoint  sources) 
are  not  direcUy  enforceable  under  the 
CWA  Under  EPA's  NPIKS  permitting 
rules,  effluent  limits  in  point  source 
permits  must  be  "consistent  with"  (but 
not  necessarily  identical  to)  wasteload 
allocations  in  approved  TMDLs. 
However,  the  TMDLs  themselves  (and 
their  wasteload  allocations)  are  not 
independently  enforceable.  With  respect 
to  nonpoint  sources,  the  load  allocations 
in  a  TMDL  are  only  "enforceable"  to  the 
extent  they  are  made  so  by  State, 
Territorial,  or  authorized  Tribal  laws 
and  regulations.  There  are  no  Federal 


requirements  that  such  load  allocations 
actually  be  met  by  small  (or  any  other) 
entities.  Given  the  compounding 
uncertainties  regarding  (1)  Whether  any 
particular  wateibody  will  be  listed.  (2) 
if  it  is,  when  a  TMDL  will  be 
established,  (3)  what  the  TMDL's 
allocations  will  be.  (4)  which  entities 
will  be  assigned  those  allocations,  and 
(5)  whether,  and  in  what  form,  those 
allocations  will  be  implemented,  it  is 
impossible  to  say  whether  or  to  what 
extent  these  proposed  regulations  (and 
any  resulting  TMDL  or  listing  actions) 
will  impact  small  entities. 

Finally,  even  assuming  that  future 
listing  or  TMDL  actions  may  ultimately 
have  some  discemable  efEsct  on  small 
entities,  such  impacts  would  actually 
flow  from  requirements  already 
established  by  section  303(d)  of  the 
CWA  and  the  States,  Territories'  and 
authorized  Tribes'  wrater  quality 
standards  and  not  these  proposed 
regulatory  amendments.  Section  303(d) 
requires  that  States,  Territories  and 
authorized  Tribes  (or,  under  certain 
circumstances,  EPA)  list  waterbodies 
and  establish  TMDLs  with  reference  to 
criteria  contained  in  State,  Territorial  or 
authorized  Tribal  water  quality 
standards.  Independent  of  today's 
proposed  amendments.  States, 
Territories  and  authorized  Tribes  (and, 
under  certain  circumstances,  EPA) 
already  have  an  obligation  to  list 
waterbodies  and  establish  TMDLs 
necessary  to  implement  the  State, 
Territorial,  and  authorized  Tribal  water 
quality  standards.  Today's  proposals 
merely  amend  EPA's  existing 
regulations  implementing  those 
statutory  requirements.  Any  impacts 
should  be  seen  as  resulting  from  the 
independent  statutory  obligation  to 
establish  TMDLs  that  implement  the 
State,  Territorial  and  authorized  Tribal 
water  quality  standards,  and  not  bom 
these  proposed  regulatory  requirements. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993).  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  e:Kact  on  the 
economy  of  $100  million  or  more  or 
adversely  affsct  in  a  material  way  the 
econcmiy.  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubuc  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
commimities; 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  prindples 
set  forth  in  me  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestion  or 
recommendations  will  be  documented 
in  the  pubUc  record. 

Under  the  regulatory  review 
provisions  of  Executive  Order  12866 
EPA  evaluates  the  benefits  and  costs  of 
proposed  new  rules.  In  the  case  of  an 
existing  program,  like  the  TMDL 
program,  this  assessment  focuses  on  the 
benefits  and  costs  associated  with  the 
change  in  regulatory  requirements. 
Accordingly,  EPA  has  prepared  an 
analysis  of  the  direct  costs  that  the  new 
requirements  of  this  proposed  rule  will 
impose  on  States,  Territories  and 
auUiorized  Tribes  that  must  list,  and 
develop  TMDLs  for,  impaired  waters. 
This  analysis,  entitled  "Analysis  of  the 
Incremental  Costs  of  Proposed  Revisions 
to  the  TMDL  Prcwram  Regulations"  is 
available  in  the  docket  for  the 
rulemaking. 

However,  EPA  recognizes  that  the 
TMDL  program  is  of  interest  to  a  wide 
range  of  stakeholders,  and  expects  that 
stakeholders  will  have  an  interest  in 
imderstanding  the  costs  and  benefits 
resulting  from  implementation  of  the 
TMDL  program  as  well  as  the  direct 
costs  of  developing  TMDLs  to  States, 
Territories,  and  authorized  Tribes  under 
this  proposed  rule.  In  anticipation  of  the 
interest  of  diverse  stakeholders,  EPA  has 
begun  work  to  gather  information  about 
the  costs  and  benefits  that  can  be 
expected  to  result  from  implementation 
of  the  TMDL  program.  A  key  part  of  this 
assessment  is  to  better  understand  the 
costs  and  benefits  of  the  existing  TMDL 
program,  as  well  as  the  incremental 
costs  and  benefits  that  will  result  from 
the  changes  to  the  TMDLprogram. 

As  part  of  this  effort,  EPA  is  gathering 
information  concerning  the  costs  that 
pollution  sources  may  incur  in 
implementing  the  pollution  controls 
called  for  in  TMDLs  developed  under 
the  new  rule.  These  costs,  however,  are 
difficult  to  estimate.  A  TMDL  is 
developed  on  a  specific  water  body  and 
is  the  product  of  a  locally-based 
decision-making  process.  The  allocation 
decisions  made  at  the  local  level  may 


produda  water  quality  benefits  at  a 
lower  odst  than  projected  by  EPA  cost 
modelsL  Also,  many  of  the  actions 
identified  in  TMDLs  as  needed  to  meet 
water  quality  goals  may  to  be  required 
under  other  provisions  of  the  Clean 
Water  Act  or  other  Federal  or  State  laws. 
It  may  hp  difficult  in  some  cases  to 
distingijfish  actions  imdertaken  to 
comply  jwith  other  statutory  provisions 
from  tnOse  undertaken  to  implement 
TMDLs.iIn  such  cases,  it  is  appropriate 
to  cons^^er  alternative  assiunptions 
about  t^ie  costs  and  benefits  that  would 
occur  anyway  and  those  that  would 
result  npm  implementing  TMDLs. 

EPA  ik  also  gathering  IMormation  on 
the  watdr  quality,  environmental,  public 
health  and  economic  benefits  of  the 
TMDL  program  and  the  restoration  of 
the  heatth  of  the  Nation's  polluted 
waters.  While  the  estimation  of  benefits 
is  traditionally  difficult.  EPA  is  working 
to  devcjliop  improved  models  for 
describitng  benefits  in  both  qualitative 
and  quttititative  terms.  As  noted  above, 
because  the  TMDL  program  is  related  to 
other  poovisions  of  the  Clean  Water  Act, 
and  oth^r  Federal  and  State  laws, 
attribuioig  benefits  to  the  TMDL 
progra^  requires  a  certain  amount  of 
judgment  and  may  require  consideration 
of  alternative  assumptions  or 
"baselikles". 

EPA  w  working  to  develop  this 
informmion  and  analysis  expeditiously. 
As  this  Work  evolves  and  its  quality  is 
suffici#^t  to  meaningfully  inform  the 
public.  EPA  will  make  it  available  for 
public  iteview  and  comment.  EPA  hopes 
to  be  able  to  provide  results  from  this 
work  pnor  to  the  final  promulgation  of 
the  TMDL  rule. 

C.  Unfvfided  Mandates  Reform  Act 

Titlei  h  of  the  Unfunded  Mandates 
Refbrnl  Act  of  1995  (UMRA),  Pub.  L. 
104-4,:establlshes  requirements  for 
Federal  iagencies  to  assess  the  effects  of 
their  regulatory  actions  on  State, 
Territd^,  authorized  Tribal  or  local 
govemitients  and  the  private  sector. 
Under  ^iection  202  of  the  UMRA.  EPA 
general^  must  prepare  a  written 
statem^t,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Inderal  Mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  i^romulgating  an  EPA  rule  for 
which  ia  written  statement  is  needed, 
sectioii  205  of  the  UMRA  generally 
requir^^  EPA  to  identify  and  consider  a 
reasonfible  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  coBt-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 


of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  rule 
an  explanation  why  that  alternative  was 
not  adopted.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  EPA  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  the  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  today's 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditiues  of  $100  million  or  more 
for  State,  local,  and  tribal  govenunents, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  The  costs  for  ^tes. 
Territories  and  authorized  Tribes  to 
implement  the  requirements  in  today's 
proposal  are  not  expected  to  exceed  $25 
million  in  any  one  year.  In  addition, 
since  today's  proposal  does  not  impose 
any  requirements  on  the  private  sector, 
the  private  sector  will  inoir  no  costs. 
Thus,  today's  proposal  is  not  subject  to 
the  requirements  of  section  202  and  205 
of  UMRA. 

As  explained  in  the  Regulatory 
Flexibility  Act  section  of  the  preamble, 
this  proposed  rule  establishes  no 
requirements  applicable  to  small 
entities  and.  thus,  tliis  proposed  rule 
will  not  significantly  affect  small 
entities.  EPA  has  determined  that  tliis 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
including  Tribal  govenunents.  As 
explained  earlier  in  this  preamble,  the 
Clean  Water  Act  authorizes  EPA  to  treat 
an  Indian  Tribe  in  the  same  manner  as 
a  State  for  purposes  of  establishing  lists 
of  waters  and  TMDLs.  and  EPA  today  is 
clarifying  the  test  an  Indian  Tribe  must 
meet  to  be  authorized  to  establish  lists 
of  impaired  waters  and  TMDLs  in 
Indian  coimtry.  Currently,  there  are  no 
Tribes  authorized  to  establish  TMDLs 
under  section  303(d)  and,  as  a  result, 
today's  proposal  will  not  significantly  or 
imiquely  affect  Tribal  governments. 
However,  as  Tribes  continue  to  build 
their  Clean  Water  Act  capacity  and 


obtain  water  quality  standards  program 
approval,  some  Tribes  are  likely  to  seek 
approval  to  establish  TMDLs.  Moreover, 
whether  or  not  Tribes  choose  to  do  so, 
they  have  a  strong  interest  in  protecting 
water  quality  on  Tribal  lands.  Thus, 
even  though  today's  proposal  will  not 
significantly  or  uniquely  affect  Tribal        * 
governments,  Tribes  may  in  the  futiire 
be  subject  to  the  requirements  in  today's 
proposal.  Recognizing  the  need  to 
consider  the  views  and  concerns  of 
Tribal  governments  in  any 
comprehensive  evaluation  of  how 
TMDLs  are  established,  EPA  determined 
it  was  appropriate  to  include  a  Tribal 
representative  on  the  TMDL  FACA 
Committee.  The  committee's  final  report 
addresses  Tribal  issues,  recommending 
that  EPA  increase  efforts  to  educate 
Tribes  about  water  quality  programs, 
including  TMDLs.  and  ensure  that  EPA 
and  State  water  quality  staff  respect  the 
govemment-to-government  relationship 
with  Tribes  in  all  TMDL  activities. 

D.  Paperwork  Reduction  Act 

Today's  action  adds  new  information 
requirements  in  40  CFR  part  130.  The 
information  collection  request  for  these 
new  provisions  are  ciurently  imder 
development.  EPA  expects  to  publish  a 
proposed  Information  Collection 
Request  (ICR)  for  these  requirements  in 
the  Federal  Register  for  comment  at  the 
time  the  ICR  is  submitted  for  approval 
to  the  Office  of  Management  and  Budget 
(DMB)  imder  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  after  public 
comment.  EPA  expects  to  publi^  this 
notice  within  30  days  of  the  publication 
of  this  proposal.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  nxmiber. 
The  OMB  control  numbers  for  EPA's 
regulations  are  Usted  in  40  CFR  pari  9 
and  48  CFR  chaptef  15. 

E.  Executive  Orders  on  Federalism 

Under  Executive  Order  12875, 
"Enhancing  the  Intergovernmental 
Partnership,"  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local,  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  govenunents.  If 
EPA  complies  by  consiJ^g,  Executive 
Order  12875  requires  fflwto  provide  to 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  any  written 
communications  from  the  governments. 


46044 Federal  Rggister/Vol.  64.  No.  162 /Monday.  August  23.  1999 / Proposed  Rules 


and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

£PA  has  concluded  that  this  proposed 
rule  will  create  a  mandate  on  State 
governments  and  authorized  Tribes  and 
that  the  Federal  government  will  not 
provide  all  of  the  funding  necessary  to 
pay  the  direct  costs  incurred  by  the 
State  governments  and  authorized 
Tribes  in  complying  with  the  mandate. 
However.  EPA  has  substantially 
increased  funding  for  States,  Territories, 
and  authorized  Tribes  through  the  State- 
matched  CWA  section  106  and  319 
grant  programs.  In  developing  this 
proposed  rule,  EPA  consulted  with 
State,  local,  and  tribal  governments  to 
enable  them  to  provide  meaningful  and 
timely  input  in  the  development  of  this 
rule. 

Before  beginning  to  develop  today's 
proposal,  EPA  convened  a  Federal 
Advisory  Committee  to  make 
recommendations  for  improving  the 
efficiency  and  effectiveness  of  TMDLs. 
The  TMDL  FACA  Committee  was 
comprised  of  20  members,  including 
four  senior  level  state  officials,  an 
elected  local  official,  and  a  Tribal 
consortium  representative.  Over  a 
period  of  one  and  one-half  years,  the 
TMDL  FACA  Committee  held  six 
meetings  at  locations  throughout  the 
country.  These  meetings  were  open  to 
the  general  public,  as  well  as 
representatives  of  State,  local,  and 
Tribal  governments,  and  all  included 
public  comment  sessions.  The  TMDL 
FACA  Committee  focused  its 
deliberations  on  four  broad  issue  areas: 
identification  and  listing  of  waterbodies; 
development  and  approval  of  TMDLs; 
EPA  management  and  oversight;  and 
science  and  tools.  On  July  28, 1998,  the 
TMDL  FACA  Committee  submitted  its 
final  report  to  EPA  containing  more 
than  100  consensus  recommendations 
for  changes  and  improvements  to 
TMDLs.  As  explained  throughout  this 
preamble,  EPA  carefully  reviewed  the 
TMDL  FACA  Committee's  consensus 
recommendations  and  incorporated,  in 
whole  or  in  part,  most  of  those 
recommendations  in  this  proposal. 

Following  completion  of  the  FACA 
Committee  process,  EPA  continued  to 
meet  with  State  and  local  government 
officials  to  seek  their  views  on  needed 
changes  to  the  Water  QuaUty  Planning 
and  Management  (TMDL)  regulations. 
While  expressing  support  for  many  of 


the  proposed  changes  being  considered 
by  EPA.  State  opcials  and  their 
representatives  also  expressed  some 
general  concerns  about  the  capacity  of 
State  governments  to  carry  out  the  new 
requirements  proposed  today.  In 
particular.  States  were  concerned  about 
the  capacity  of  the  state  governments  to 
cany  out  any  new  requirements  beyond 
those  in  the  current  regulations.  Local 
government  officials  expressed  concerns 
in  particular  about  any  TMDL  allocation 
approaches  that  could  in  their  view, 
result  in  municipal  point  sources  having 
to  bear  an  inequitable  share  of  the 
pollutant  load  reductions  need  to  attain 
water  quality  standards.  In  developing 
today's  proposal.  EPA  considered  the 
concerns  of  State,  local  and  tribal 
governments  and  determined  the  need 
to  revise  the  TMDL  regulations  to 
provide  States.  Territories  and  Tribes 
with  clear,  consistent,  and  balanced 
direction  for  listing  waters  and 
developing  TMDLs  and  thereby  improve 
the  effectiveness,  efficiency  and  pace  of 
IMDL  establishment  and  water  quality 
improvement. 

Finally,  while  there  is  a  new 
executive  order  on  fisderaUsm 
(Executive  Order  13132).  it  will  not  go 
into  effect  for  ninety  days.  In  the 
interim,  u^y^  the  current  Executive 
Order  12612  on  federalism,  this  rule 
does  not  have  a  substantial  direct  effect 
upon  States,  upon  the  relationship 
between  the  national  government  and 
the  States,  or  upon  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  The 
proposed  regulations  will  not  have  a 
sulwtantial  ourect  efiiact  on  the 
relationship  between  the  national 
government  and  the  States  or  upon  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  because  the 
proposed  regulations  reflect  the 
statutory  scheme  that  places  primary 
responsibility  with  the  States  while  EPA 
retains  oversight  authority.  States 
continue  to  have  primary  responsibility 
for  identifying  impaired  waters,  setting 
priorities,  and  developing  TMDLs. 
EPA's  role  continues  to  be  one  of 
reviewing  state  actions  and  exercising 
its  authority  to  identify  waters  and 
develop  TMDLs  only  in  the  face  of 
inadequate  state  action. 

The  proposed  regulations  also  should 
not  have  a  substantial  direct  effact  upon 
States  because  the  provisions  in  the 
proposed  regulations  include  many 
requirements  and  recommendations 
currently  contained  in  EPA's  existing 
regulations  and  guidance.  While  the 
proposed  regulations  provide  additional 
detail  that  EPA  believes  is  necessary  to 
ensxire  consistency  and  effective 


implementation  of  the  program,  the    . 
statutory  and  current  regulatory 
framework  is  not  altered.  Even  the  new 
provision  for  States  to  include 
implementation  plans  as  a  component 
of  TMDLs  reflects  EPA's  existing 
guidance  and  expectation  that  States 
would  develop  implementation  plans  as 
part  of  the  TMDL  process  although  not 
as  a  required  component  of  the  TMDL. 
Accordingly,  these  provisions  should 
not  have  a  substantial  direct  effiact  on 
States  or  on  intergovernmental 
relationships  or  responsibilities. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  n(rt 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  Q'A  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
efiiactive  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
commimities." 

As  explained  above  in  the  discussion 
of  UMRA  requirements,  today's  rule 
proposal  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  govenunents  nor  does  it 
impose  substantial  direct  compUance 
costs  on  them  since  ourently  there  are 
no  Tribes  authorized  to  establish 
TMDLs.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  today's  proposal. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR 19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Chder  12866,  and  (2)  concerns  an 
environmental  healdi  or  safety  risk  that 
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EPA  has  treason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  knust  evaluate  the 
environinental  health  or  safety  effects  of 
the  plaiiiied  rule  on  children,  and 
explain!  Why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considemd  by  EPA. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  it^at  are  based  on  health  or  safety 
risks,  sUth  that  the  analysis  required 
imder  section  5-501  of  ihe  Order  has 
the  potential  to  influence  the  regulation. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
"econoti^ically  significant"  and  it  does 
not  Rsti^blish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks.  T  c  day's  proposal  is  a  procedural 
rule. 

H.  Natamal  Technology  Transfer  and 
Advancement  Act 

SectidD  12(d)  of  the  National 
Techndlpgy  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Pub  L.  104- 
113,  §  1^(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standaids  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practice^)  that  are  developed  or  adopted 
by  voliimtary  consensus  standards 
bodies.!  The  NTTAA  directs  EPA  to 
provid^jCongress,  through  OMB, 
explanfi^ons  when  the  Agency  decides 
not  to  ute  available  and  applicable 
volimtary  consensus  standards. 

This  i^roposed  rulemaking  does  not 
involvd  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntity  consensus  standards. 

EPA  Welcomes  comments  on  this 
aspect  df  the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identif^l  potentially-applicable 
voluntity  consensus  standards  and  to 
explain  |why  such  standards  should  be 
used  ill  this  regulation. 

List  of  j^ubjects  in  40  CFR  Part  130 

Environmental  protection, 
Intergat«|einmental  relations.  Reporting 
and  rederdkeeping  requirements.  Water 
pollution  control. 

Date<^  [August  12. 1999. 
Carol  Btttwnar.  . 
Admini^^tor. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 


amended  by  revising  part  130  as 
follows: 

PART  ISO-WATER  QUAUTY 
PLANNING  AND  MANAGEMENT 

Subpart  A — Summary,  Purpose  and 
Definitions 

Cat. 

130.0  Program  siimmary  and  purpose. 

130.1  Applicability. 

130.2  Definitions. 

Subpart  B— Water  Quality  Monitoring  and 
Reporting 

130.10  Water  quality  monitoring. 

130.11  Water  quality  report 

Subpart  C— Identifying  Impaired  and 
Threatened  WatertxKllee  and  Establishing 
Total  Maximum  Daily  Loads  (TMDLs) 

What  This  Subpart  Covers 

130.20  Who  must  comply  with  subpart  C  of 
this  rule? 

130.21  What  is  the  purpose  of  this  subpart? 

Identifying  and  Listing  Impaired  or 
Threatened  Watertiodies,  Documenting 
Your  Approech  for  Maidng  Listing 
Decisions,  and  Establishing  a  Schedule  for 
TMDL  Development 

130.22  What  data  and  information  must  you 
assemble  to  identify  and  list  impaired  or 
threatened  waterbodies? 

130.23  How  do  you  document  your 
approach  for  considering  and  evaluating 
all  existing  and  readily  available  data 
and  information  to  develop  your  list  and 
priority  rankings? 

1 30. 24  When  must  your  methodology  be 
submitted  to  EPA? 

1 30. 25  What  is  the  scope  of  your  list  of 
impaired  or  threatened  waterbodies? 

130.26  How  do  you  apply  your  water 
quality  standards  antidegradation  policy 
to  the  listing  of  impaired  and  threatened 
waterbodies? 

130.27  How  must  you  format  your  list  of 
impaired  or  threatened  waterbodies? 

130.28  How  do  you  prioritize  the 
waterbodies  on  Part  1  of  your  list? 

130.29  When  can  you  remove  a  waterbody 
from  your  list? 

130.30  When  must  you  submit  your  list  of 
impaired  or  threatened  waterbodies  and 
priority  rankings  to  EPA  and  what  will 
EPA  do  with  it? 

130.31  What  must  your  schedule  for 
submitting  TMDLs  to  EPA  contain  and 
when  must  you  submit  it  to  EPA? 

Establishment  and  Review  of  TMDLs 

130.32  Must  you  establish  TMDLs? 

130.33  What  are  the  minimum  elements  of 
a  TMDL  submitted  to  EPA? 

130.34  How  are  TMDLs  expressed? 

130.35  What  actions  must  EPA  take  on 
TMDI.S  that  are  submitted  for  review? 

130.36  Can  EPA  esUblish  a  TMDL  if  you 
fail  to  do  so? 


Public  Participation 

130.37  What  public  participation 
requirements  apply  to  the  list,  priority 
rankings,  schedule,  and  TMDLs? 

Transitional  TMDLs 

130.38  What  is  the  eflect  of  the  proposed 
rule  on  transitional  TMDLs? 

Sut>part  D— Water  Quality  Planning  and 
Implementation 

1 30. 50  Continuing  planning  process. 

130.51  Water  quality  management  plans. 

Sul>part  E— Miscellaneous  Provisions 

130.60  Designation  and  de-designaiion. 

130.61  State  submittal  to  EPA. 

130.62  Program  management. 

130.63  Coordination  with  other  programs. 

130.64  Processing  application  for  Indian 
Tribes. 

130.65  Petitions  to  EPA  to  undertake 
actions  under  section  303ld). 

Authority:  33  U.S.C.  1251  etseq. 

Subpart  A — Summary,  Purpose  and 
Definitions 

§  1 30.0    Program  summary  and  purpose. 

(a)  This  subpart  establishes  policies 
and  program  requirements  for  water 
quality  planning,  management  and 
implementation  imder  sections  106, 
205(j),  non-construction  management 
205(g),  208,  303  and  305  of  the  Clean 
Water  Act.  The  Water  Quality 
Management  (WQM)  process  described 
in  the  Act  and  in  this  regulation 
provides  the  authority  for  a  consistent 
national  approach  for  maintaining, 
improving  and  protecting  water  quality 
wl^le  allowing  States  to  implement  the 
most  effective  individual  programs.  The 
process  is  implemented  jointly  by  EPA. 
the  States,  interstate  agencies,  and 
areawide,  local  and  regional  planning 
organizations.  This  regiilation  explains 
the  requirements  of  the  Act,  describes 
the  relationships  between  the  several 
components  of  the  WQM  process  and 
outlines  the  roles  of  the  major 
participants  in  the  process.  The 
components  of  the  WQM  process  are 
discussed  below. 

(b)  Water  quality  standards  (WQS)  are 
the  State's  goals  for  individual 
waterbodies  and  provide  the  legal  basis 
for  control  decisions  under  the  Act. 
Water  quaUty  monitoring  activities 
provide  the  chemical,  physical  and 
biological  data  needed  to  determine  the 
present  quality  of  a  State's  waters  and 
to  identify  the  soiuces  of  pollutants  in 
those  waters.  The  primary  assessment  of 
the  quality  of  a  State's  water  is 
contained  in  its  biennial  Report  to 
Congress  required  by  section  305(b)  of 
the  Act. 

(c)  This  report  and  other  assessments 
of  water  quality  are  used  in  the  State's 
WQM  plans  to  identify  priority  water 
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quality  problems.  These  plans  also 
contain  the  results  of  the  State's 
analyses  and  management  decisions 
which  are  necessary  to  control  specific 
sources  of  pollution.  The  plans 
recommend  control  measures  and 
designated  management  agencies 
(DMAs)  to  attain  the  goals  established  in 
the  State's  water  quality  standards. 

(d)  These  control  measures  are. 
implemented  by  issuing  permits, 
building  publicly-owned  treatment 
works  (POTWs).  instituting  best 
managonent  practices  for  nonpoint 
sources  of  pollution  and  other  means. 
After  control  measures  are  in  place,  the 
State  evaluates  the  extent  of  the 
resulting  improvemonts  in  watw 
quality,  conducts  additional  data 
gathering  and  planning  to  determine 
needed  modifications  in  control 
measures  and  again  institutes  control 
measures. 

(e)  This  process  is  a  dynamic  one,  in 
which  requirements  and  emphases  vary 
over  time.  At  present.  States  have 
completed  YIQ^  plans  which  are 
generally  comprehensive  in  geographic 
and  programmatic  scope.  Technology 
baaed  controls  are  being  implemented 
for  most  point  sources  of  pollution. 
However.  WQS  have  not  been  attained 
in  many  water  bodies  and  are 
threatened  in  others. 

(f)  Present  continuing  planning 
requirements  serve  to  identify  tlMse 
critical  water  bodies,  develop  plans  for 
achieving  higher  levels  of  alMtement 
and  specify  additional  control  measures. 
Consequently,  this  regulation  reflects  a 
programmatic  emphasis  on 
concentrating  planning  and  abatement 
activities  on  priority  water  quality 
issues  and  geographic  areas.  EPA  will 
focus  its  grant  funds  on  activities 
designed  to  address  these  priorities. 
Annual  vmrk  programs  negotiated 
between  EPA  and  State  and  interstate 
agencies  will  reflect  this  emphasis. 

fiaOil    AppHcabWty. 

(a)  This  subpart  and  §  130.Sl(a)  of 
subpart  D  applies  to  all  State,  eligible 
Indian  Tribe,  interstate,  areawide  and 
regional  and  local  CWA  water  quality 
planning  and  management  activities 
undertaken  on  or  after  February  11, 
1985  including  all  updates  and 
continuing  certifications  for  approved 
Water  Quality  Management  (WQM) 
plans  developed  under  sections  208  and 
303  of  the  Act. 

(b)  Planning  and  management 
activities  undertaken  prior  to  February 
11. 1985  are  governed  by  the 
requirements  of  the  regulations  in  efEact 
at  the  time  of  the  last  grant  award. 


f  130.2    Definitions. 

(a)  The  Act.  The  Qean  Water  Act.  as 
amended.  33  U.S.C.  1251  et  seq. 

(b)  Indian  Tribe.  Any  Indian  Tribe, 
band,  group,  or  commiuiity  recognized 
by  the  Secretary  of  the  Interior  and 
exercising  governmental  authority  over 
a  Federal  Indian  reservation. 

(c)  Pollution.  The  man-made  or  man- 
induced  alteration  of  the  chemical, 
physical,  biological,  and  radiological 
integrity  of  water.  (See  Clean  Water  Act 
section  502(19).) 

(d)  Pollutant.  Dredged  spoil,  solid 
waste,  incinerator  residue,  sewage, 
garbage,  sewage  sludge,  munitions, 
chemical  wastes,  biological  materials, 
radioactive  materials,  heat,  wrecked  or 
discarded  equipment,  rock.  sand,  cellar 
dirt,  and  industrial,  municipal,  and 
agricultural  waste  discharged  into 
water.  This  term  does  not  mean : 
"sewage  from  vessels"  within  the 
meaning  of  section  312  of  the  Clean 
Water  Act;  or  water,  gas,  w  other 
material  that  is  injected  into  a  well  to 
fodlitate  production  of  oil  or  gas,  or 
water  derived  in  association  with  oil  or 
gas  production  and  disposed  of  in  a 
well,  if  the  well  used  either  to  facilitate 
production  or  for  disposal  piuposes  is 
approved  by  authority  of  the  State  in 
which  the  well  is  located,  and  if  the 
State  determines  that  such  injection  or 
disposal  %vill  not  result  in  the 
degradation  of  ground  or  surface  water 
resources.  (See  Clean  Water  Act  section 
502(6).)  This  definition  encompasses 
drinking  water  contaminants  that  are 
regulated  under  section  1412  of  the  Safe 
Drinking  Water  Act  and  may  be 
discharged  to  watns  of  the  U.  S.  that  are 
source  waters  of  one  or  more  public 
water  systems.  For  public  water  systems 
served  by  siuface  wato*.  source  water  is 
anv  water  reaching  the  intake. 

(e)  Load  or  loading.  An  amount  of 
matter  or  thermal  enei]gy  that  is 
introduced  into  a  receiving  water:  to 
introduce  matter  or  thermal  energy  into 
a  receiving  water.  Loading  of  pollutants 
may  be  either  man-caused  or  natural 
(natural  baclupround  loading). 

(f)  Load  allocation.  The  portions  of  a 
TMDL's  pollutant  load  allocated  to 
nonpoint  sources  of  a  pollutant, 
including  abnospheric  deposition  or 
natural  background  sources. 

(g)  Wasteload  allocation.  The  portions 
of  a  TMDL's  pollutant  load  allocated  to 
a  point  source  of  a  pollutant. 

(h)  rota7  maximum  daily  load 
(TMDL).  TMDLs  are  written  plans  and 
analyses  established  to  ensure  that  the 
waterbody  will  attain  and  maintain 
water  quality  standards  (as  defined  in 
40  CFR 131)  including  consideration  of 
reasonably  foreseeable  increases  in 
pollutant  loads.  TMEH^s  must  be 


established  for  waterbodies  on  Part  1  of 
your  list  of  impaired  and  threatened 
waterbodies  and  must  contain  the 
following  ten  elements: 

(1)  The  name  and  geographic  location 
of  the  impaired  or  tlueatened  waterbody 
for  which  the  TMDL  is  being 
established; 

(2)  Identification  of  the  pollutant  and 
quantification  of  the  pollutant  load  that 
may  be  present  in  the  waterbody  and 
still  allow  attainment  and  maintenance 
of  water  quality  standards; 

(3)  Identification  of  the  amount  or 
degree  by  which  the  pollutant  load  in 
the  watnbody  deviates  from  the  load 
representing  attainment  or  maintenance 
of  water  quality  standards; 

(4)  Identification  of  source  categories, 
source  subcategories  or  individual 
sources  of  the  pollutant  for  which 
wasteload  and  load  allocations  are  being 
established; 

(5)  Wasteload  allocations  for 
pollutants  from  point  sources: 

(6)  Load  allocations  for  pollutants 
from  nonpoint  sources: 

(7)  A  marRin  of  safety: 

(8)  Consideration  of  seasonal 
variation; 

(9)  An  allowance  for  future  growth 
which  accounts  for  reasonably 
foreseeable  increases  in  pollutant  loads; 
and 

(10)  An  implementation  plan. 

(i)  Water  quality  management  CWQfi4) 
plan.  A  State  or  areawide  waste 
treatment  managnnent  plan  developed 
and  updated  in  accordance  with  the 
provisions  of  sections  205(j),  208  and 
303  of  the  Act  and  this  regulation. 

(j)  Areawide  agency.  An  agency 
designated  under  section  208  of  the  Act. 
which  has  responsibilities  for  WQM 
planning  within  a  specified  area  of  a 
State. 

(k)  Best  Management  Practice  (BMP). 
Methods,  measures  or  practices  selected 
by  an  agency  to  meet  its  nonpoint 
source  control  needs.  BMPs  include  but 
are  not  limited  to  structural  and 
nonstructural  controls  and  operation 
and  maintenance  procedures.  BMPs  can 
be  applied  before,  during  and  after 
pollutant-  or  pollution-producing 
activities  to  reduce  or  eliminate  the 
introduction  of  pollutants  into  or 
pollution  of  receiving  waten. 

(1)  DesiffuAed  management  agency 
(DMA).  An  agency  identified  by  a  WQM 
plan  and  designated  by  the  Governor  to 
implement  specific  control 
recommendations. 

(m)  Impaired  waterbody.  Any 
waterbody  of  the  United  States  that  does 
not  attain  water  quality  standards  (as 
defined  in  40  CFR  part  131)  due  to  an 
individual  pollutant,  multiple 
pollutants,  pollution,  or  an  unknown 
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cause  (tf  impainnent.  Where  a 
waterbedy  receives  a  thermal  discharge 
from  one  or  more  point  sources, 
impaiyed  means  that  the  waterbody  does 
not  haMe  or  maintain  a  balanced 
indigenous  population  of  shellfish,  fish, 
and  midlife. 

(n)  Threatened  waterbody.  Any 
waterbpdy  of  the  United  States  that 
curreddy  attains  water  quality 
stand^^,  but  for  which  existing  and 
readilyi  available  data  and  information 
on  adverse  declining  trends  indicate 
that  winter  quality  standards  will  likely 
be  exqeeded  by  the  time  the  next  list  of 
impaii^d  or  threatened  waterbodies  is 

'  1  to  be  submitted  to  EPA.  Where 
a  wat^Axxly  is  threatened  by  a  thermal 
dischaige,  threatened  means  that  the 
waterbody  has  a  balanced  indigenous 
popul^ltion  of  shellfish,  fish,  and 
wildl^i  but  adverse  declining  trends 
indicate  that  a  balanced  indigenous 
popuMion  of  shellfish,  fish,  and 
wifdluB  will  not  be  maintained  by  the 
time  ^ie  next  list  of  impaired  or 
threatisped  waterbodies  is  required  to  be 
submiied  to  EPA. 

(o)  Thermal  discharge.  The  discharge 
of  the  pollutant  beat  from  a  point 

sourc^ 

(p)  t^asonable  assurance.  Reasonable 
assur^ce  means  that  you  demonstrate 
that  e^ibh  wasteload  allocation  and  load 
allociMon  in  a  TMDL  will  be 
implemented.  For  point  sources 
reguUlad  under  section  402  of  the  Clean 
Watef  Act  you  must  demonstrate 
reasookble  assurance  by  procedures  that 
ensure  that  enforceable  NPDES  permits 
(including  coverage  to  individual 
soiuces  imder  a  general  NPDES  permit) 
will  be  issued  expeditiously  to 
impleoient  applicable  wasleload 
allocQ^ons  for  point  sources.  For 
nonpptnt  sources  you  must  demonstrate 
reasohiable  assurance  by  specific 
procedures  and  mechanisms  that  ensure 
load  ^locations  for  nonpoint  soiuces 
will  be  implemented  for  that  waterbody. 
Specific  procedures  and  mechanisms  for 
nonpoint  sources  must  apply  to  the 
pollutint  for  which  the  TMDL  is  being 
established,  must  be  implemented 
expei^tiously  and  must  be  supported  by 
adeqt^^te  funding.  Examples  of  specific 
prooeklures  and  mechanisms  which  may 
provide  reasonable  assurance  for 
nonpoint  sources  include  State, 
Territorial,  and  authorized  Tribal 
regiU^ons,  local  ordinances, 
perfortnance  bonds,  contracts,  cost* 
sharei  agreements,  memorandums  of 
underotainding,  site-specific  or 
watesahed-specific  volimtary  actions, 
and  odmpliance  audits  of  best 
mans  oement  practices. 

{^^aterbody.  A  geographically 
defin  a  d  portion  of  navigable  waters. 


waters  of  the  contiguous  zone,  and 
ocean  waters  under  the  iiuisdiction  of 
the  United  States,  including  segments  of 
rivers,  streams,  lakes,  wetlands,  coastal 
waters  and  ocean  waters. 

(r)  List  of  Impaired  or  Threatened 
Waterbodies  or  "List".  The  list  of 
impaired  or  threatened  waterbodies  that 
States,  Territories  and  authorized  Tribes 
are  required  to  submit  to  EPA  pursuant 
to  section  303(d)  of  the  CWA  and  this 
part  130. 

Subpart  B— Water  Quality  Monitoring 
and  Reporting 

S  130.10   Water  quality  monitoring. 

(a)  In  accordance  with  section 
106(e)(1),  States  must  establish 
appropriate  monitoring  methods  and 
procedures  (including  biological 
monitoring)  necessary  to  compile  and 
analyze  data  on  the  quality  of  waters  of 
the  United  States  and,  to  the  extent 
practicable,  groimd-waters.  This 
requirement  need  not  be  met  by  Indian 
Tribes.  However,  eny  monitoring  and/or 
analysis  activities  undertaken  by  a  Tribe 
must  be  performed  in  accordance  with 
EPA's  quality  assurance/quality  control 
guidance  [Policy  and  Program 
Requirements  to  Implement  the 
Mandatory  Quality  Msurance  Program, 
EPA  Order  5360.1,  April  3, 1984  as 
updated  on  July  16, 1998;  available 
fitjm:  http//ES.epa.gov/ncerqa/qa/ 

qa ^docs.html). 

(b)  The  State's  water  monitoring 
program  shall  include  collection  and 
analysis  of  physical,  chemical  and 
biological  data  and  quality  assurance 
and  control  programs  to  assure 
scientifically  valid  data.  The  uses  of 
these  data  include  determining 
abatement  and  control  priorities; 
developing  and  reviewing  water  quality 
standards,  total  maximum  daily  loads, 
wasteload  allocations  and  load 
allocations;  assessing  compliance  with 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits  by 
dischargers;  reporting  information  to  the 
public  throu^  the  section  305(b)  report 
and  reviewing  site-specific  monitoring 
efforts  and  source  water  assessments 
conducted  under  the  Safe  Drinking 
Water  Act. 

f  130.11    Water  quaUty  report 

(a)  Each  State  shall  prepare  and 
submit  biennially  to  the  Regional 
Administrator  a  water  quality  report  in 
accordance  with  section  305(b)  of  the 
Act.  The  water  quality  report  serves  as 
the  primary  assessment  of  State  water 
quality.  Based  upon  the  water  quality 
data  and  problems  identified  in  the 
305(b)  report.  States  develop  water 
quality  management  (WQM)  plan 


elements  to  help  direct  all  subsequent 
control  activities.  Water  quality 
problems  identified  in  the  305(b)  report 
should  be  analyzed  through  water 

auality  management  planning  leading  to 
le  development  of  alternative  controls 
and  procedures  for  problems  identified 
in  the  latest  305(b)  report.  States  may 
also  use  the  305(b)  report  to  describe 
ground-water  quality  and  to  guide 
development  of  ground-water  plans  and 
programs.  Water  quality  problems 
identified  in  the  305(b)  report  should  be 
emphasized  and  reflected  in  the  State's 
WQM  plan  and  annual  work  program 
under  sections  106  and  205(j)  of  the 
Clean  Water  Act  and  where  the 
designated  use  includes  public  water 
supply,  in  the  source  water  assessment 
conducted  under  the  SDWA. 

(b)  Each  such  report  shall  include  but 
is  not  limited  to  the  following: 

(1)  A  description  of  the  water  quality 
of  all  waters  of  the  United  States  and  the 
extent  to  which  the  quality  of  waters 
provides  for  the  protection  and 
propagation  of  a  balanced  popxilation  of 
shellfish,  fish,  and  wildlife  and  allows 
recreational  activities  in  and  on  the 
water. 

(2)  An  estimate  of  the  extent  to  which 
CWA  control  programs  have  improved 
water  quality  or  will  improve  water 
quality  for  the  purposes  of  paragraph 
0))(1)  of  this  section,  and 
recommendations  for  future  actions 
necessary  and  identifications  of  waters 
needing  action. 

(3)  An  estimate  of  the  enviroiunental, 
economic  and  social  costs  and  benefits 
needed  to  achieve  the  objectives  of  the 
CWA  and  an  estimate  of  the  date  of  such 
achievement. 

(4)  A  description  of  the  nature  and 
extent  of  nonpoint  source  pollution  and 
recommendations  of  programs  needed 
to  control  each  category  of  nonpoint 
sources,  including  an  estimate  of 
implementation  costs. 

(5)  An  assessment  of  the  water  quality 
of  all  publicly  owned  lakes,  including 
the  status  and  trends  of  such  water 
quality  as  specified  in  section  314(a)(1) 
of  the  Clean  Water  Act. 

(c)  States  may  include  a  description  of 
the  nature  and  extent  of  ground-water 
pollution  and  recommendations  of  State 
plans  or  programs  needed  to  maintain  or 
improve  ground-water  quality. 

(d)  In  the  years  in  which  it  is  prepared 
the  biennial  section  305(b)  report 
satisfies  the  requirement  for  the  aimual 
water  quality  report  imder  section 
205(j).  In  years  when  the  305(b)  report 

is  not  required,  the  State  may  satisfy  the 
annual  section  205{j)  report  requirement 
by  certifying  that  the  most  recently 
submitted  section  305(b)  report  is 
ctirrent  or  by  supplying  an  update  of  the 
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sections  of  the  most  recently  submitted 
section  305(b)  report  which  require 
updating. 

SubfMTt  C:  Menttfying  hnpairad  and 
inff<MiMMa  vvfliwuooiM  sna 
EstibltoMng  Total  Maxifnum  Daily 
I  (TMDLs) 


What  This  Snlqiart  Covers 

f130L20  Who  must  comply  witti  subpart  C 
or  this  rule? 

(a)  Subpart  C  applies  to  States, 
Territories,  and  authorized  Tribes.  The 
t«m  "you"  in  this  rule  refers  to  these 
three  governmental  entities. 

(b)  Portions  of  this  subpart  apply  to 
the  United  States  Environmental 
Protection  Agency  (EPA).  When  this  is 
the  case,  the  rule  specifies  EPA's 
responsibilities  and  obligations. 

fl30L21    What  Is  the  purpoee  Ottilia 


This  rule  explains  how  you  must 
identify  and  list  impaired  or  threatened 
wraterbodies  and  establish  TMDLs  in 
accordance  %vith  section  303(d)  of  the 
Clean  Water  Act.  The  rule  also  explains 
how  EPA  reviews  and  approves  or 
disapproves  your  lists  and  TMDLs. 
Specifically,  the  rule  explains  how: 

(a)  You  must  assemble  all  existing  and 
readily  available  data  and  information; 

(b)  You  must  docimient  your 
methodology  for  considering  and 
evaluating  ul  existing  and  readily 
available  data  and  information  to  make 
listing  decisions,  including  priority 
ranking,  and  provide  the  m^odology 
to  EPA  and  the  public: 

(c)  You  must  identify  the  impaired 
and  threatened  waterbodies  to  be 
included  on  the  list  and  decide  which 
of  those  waterbodies  will  have  TMDLs 
established  for  them; 

(d)  You  must  identify  the  pollutant  or 
pollutants  causing  the  impairment  or 
threat  of  impairment  for  all  waterbodies 
on  your  list  that  will  have  TMDLs 
established  for  them; 

(e)  You  must  assign  a  priority  ranking 
to  all  waterbodies  on  your  Ust  that  will 
have  TMDLs  established  for  them; 

({)  You  must  establish  a  schedule  for 
establishing  all  TMDLs; 

(g)  EPA  must  review  and  approve  or 
disapprove  your  list  of  impaired  and 
threatened  waterbodies,  identification  of 
pollutants,  and  priority  ranking; 

(h)  You  must  establish  TMDLs  and 
submit  them  to  EPA  for  review; 

(i)  EPA  must  review  and  approve  or 
disapprove  your  TMDLs; 

(j)  You  must  provide  for  public  notice 
and  comment  on  ycnxt  list,  priority 
ranking,  schedule,  and  TMDLs  prior  to 
final  submission  to  EPA 


Identifying  and  Listing  Impaired  or 
Threatened  Waterbodies,  Documentiog 
Your  ApfHtMch  for  Making  Listing 
Decisions,  and  Establishing  a  Schedule 
for  TMDL  Development 

S130.22  What  data  and  infermadon  must 
you  assemble  to  identify  end  list  Impaired 
or  tiireatensd  walei  bodies? 

(a)  You  must  assemble  and  consider 
all  existing  and  readily  available  data 
and  information  when  you  develop  your 
list  of  impaired  or  threatened 
waterbodies: 

(b)  Existing  and  readily  available  data 
and  information,  includes  but  is  not 
limited  to,  the  data  and  information  in 
the  following: 

(1)  Your  most  recent  EPA  approved 
section  303(d)  list; 

(2)  Your  most  recent  Clean  Water  Act 
section  305(b)  report; 

(3)  Clean  Water  Act  section  319 
nonpoint  source  assessments; 

(4)  Drinking  water  source  water 
assessments  under  section  1453  of  the 
Safe  Drinking  Water  Act; 

(5)  Dilution  calculations,  trend 
analyses,  or  predictive  models  for 
determining  the  physical,  chemical  or 
biological  integrity  of  streams,  rivers, 
lakes,  and  estuaries;  and 

(6)  Data,  information,  and  water 
quality  problems  reported  from  local. 
State.  Territorial,  or  Federal  agencies 
(especially  the  U.S.  Geologic  Survey 
National  Water  Quality  Assessment 
(NAWQA)  and  National  Stream  Quality 
Accounting  Network  (NASQAN)),  Tribal 
governments,  members  of  the  public, 
and  academic  institutions. 

f  130.23    itow  do  you  document  your 
approacit  for  conrtdering  and  evaluating  all 
existing  and  readily  available  data  and 
Information  to  develop  your  list  and  priority 
ranldngs? 

(a)  You  must  develop  a  methodology 
that  explains  how  you  will  consider  and 
evaluate  all  existing  and  readily 
available  data  and  information  to 
determine  which  waterbodies  you  will 
include  on  your  list,  and  to  determine 
priority  rankings  for  those  waterbodies. 
You  must  develop  a  draft  methodology, 
notify  the  public  of  the  availability  of 
the  draft,  methodology,  take  comments 
on  the  draft  methodology  for  no  less 
than  60  days,  and  provide  a  siimmaiy  of 
all  comments  received  and  your 
responses  when  you  submit  the  final 
methodology  to  EPA,  as  required  by 

§  130.24  of  this  subpart. 

(b)  The  methodology  must  include  the 
factors  you  use  to  consider  and  evaluate 
the  following  types  of  data  and 
information  when  you  make  listing 
decisions: 

(1)  Physical/chemical  data  and 
information; 


(2)  Biolo^cal  data  and  information; 

(3)  Aquatic  and  riparian  habitat  data 
and  information;  and 

(4)  Waterbody  impairment  and 
drinking  water  susceptibility  analyses 
required  under  §  130.22(b). 

(c)  Your  methodology  must,  at  a 
minimum,  identify  those  types  of  data 
and  information  that  you  will  treat  as 
"existing  and  readily  available"  and 
explain  how  you  consider  the  following 
factors  in  making  listing  and  priority 
ranking  decisions: 

(1)  Data  quality  and  age; 

(2)  Degree  of  confidence  you  have  iA 
the  information  you  use  to  determine 
whether  waterbodies  are  impaired  or 
threatened;  and 

(3)  Number  and  degree  of  exceedances 
of  numeric  or  narrative  criteria  and 
designated  uses  used  to  determine 
whether  waterbodies  are  impaired  or 
threatened. 

(d)  Your  methodology  must,  at  a 
minimum,  also  include  the  following: 

(1)  A  description  of  the  selection 
factors  you  will  use  to  include 
waterbodies  on  your  list; 

(2)  A  process  for  resolving 
disagreements  with  other  jiuisdictions 
involving  waterbodies  crossed  by  State 
or  authorized  Tribal  or  international 
boundaries;  and 

(3)  A  description  of  the  method  and 
factors  you  use  to  assign  a  priority 
ranking  to  the  waterbodies  on  your  list. 

(e)  Your  methodology  must  describe 
how  and  fOT  what  reasons  you  will 
remove  previously  listed  waterbodies 
from  your  list. 

f130^4   When  must  your  methodology  be 
submNledtoEPA? 

(a)  You  mujt  submit  the  final 
methodology  described  in  §  130.23  to 
EPA  by  January  31  of  every  (second], 
[foiulh],  [fifth]  year,  beginning  in  the 
year  2000. 

(b)  Following  submittal,  EPA  will 
review  your  methodology  and  may,  as 
appropriate,  provide  you  with 
comments  in  advance  of  your  list 
submission. 

(c)  EPA  will  not  approve  or 
disapprove  your  methodology,  but  will 
con^der  your  methodology  in  its  review 
and  approval  or  disapproval  of  your  list 
and  priority  rankings. 

fl3a2S   Whatlatheaccpeofyourllatof 
Impaired  or  thrsalsfted  waterbodies? 

(a)  Your  list  must  include  all 
waterbodies  that,  based  on  all  existing 
and  readily  available  data  and 
information,  are  impaired  or  threatened 
by  individual  pollutants,  multiple 
pollutants,  or  pollution  bom  any  source. 

(b)  Your  list  must  include  impaired  or 
threatened  waterbodies  regardless  of 
whether 
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(1)  tpe  waterbodies  are  impaired  or 
threatened  by  a  pollutant  which  is 
unknown  at  the  time  of  the  listing: 

(2)  The  waterbodies  are  impaired  or 
threat^ed  by  atmospheric  deposition; 

(3)  The  waterbodies  are  impaired  or 
threatened  only  by  point  sources,  only 
by  noti|)oint  soiurces,  or  by  a 

combi  c  ation  of  point  and  nonpoint 
soura  11. 

§130.28    How  do  you  apply  your  water 
quality  Mandarda  antidegradation  policy  to 
tlw  Itaf^  of  Impaired  and  threatened 


(a)  Y^ater  quality  standards  as  defined 
at  40  Ci-'R  part  131  include  several 
requireinents,  including  one  for  a  State 
antidegradation  poUcy.  Your  list  must 
include  waterbodies  consistent  with 
your  antidegradation  policy  as  follows: 

(1)  Ahy  Tier  3  waterbody  is  impaired 
and  m|i|st  be  listed  when  the  level  of  - 
water  duality  that  existed  at  the  time  the 
waterl^dy  was  designated  as  Tier  a  has 
declinfld. 

(2)  Apy  Tier  2  waterbody  is 
threatetied  and  must  be  listed  when 
adverse  trend  data  and  information 
indicates  that  a  designated  use  will  no 
longer!  be  attained  by  the  time  of  the 
next  lik  ting  cycle. 

(3)  A  ly  Tier  1  waterbody  is  impaired 
and  mtist  be  listed  if  it  is  not 
maintaining  a  designated  or  more 
protective  existing  use.  Any  Tier  1 
waterbody  is  threatened  and  must  be 
Usted  When  an  adverse  trend  indicates 
that  a  obsignated  use  or  a  more 
protective  existing  use  will  no  longer  be 
attaint  ( I  at  the  time  of  the  next  listing 
cycle. 

1 130.2  n  How  HMiat  you  format  your  Hat  of 
ImpairM  or  thraatanad  watarbodlea? 

(a)  Y^ur  list  of  impaired  and 
threatened  waterbodies  must  include 
the  following  parts: 

(1)  Pirt  1 — Waterbodies  impaired  or 
threattjiied  by  one  or  more  pollutant(s) 
as  defi^  by  40  CFR  130.2(d)  or  by  an 
unknovhi  cause  imless  listed  in  Part  3 
or  4  of  tne  list.  Where  the  cause  of  the 
impaimient  or  threat  is  imknown, 
identi^^tion  of  the  pollutant(s)  causing 
the  impMrment  or  threat  is  required  as 
the  first  step  in  establishing  the  TMDL. 
A  TMI^L  is  required  for  waterbodies  on 
Part  1  off  the  list  impaired  by  pollutants. 

(2)  Pafel  2 — Wateroodies  impaired  or 
threateried  by  pollution  as  defined  by  40 
CFR  1^0.2(c)  but  not  impaired  or 
threatened  by  one  or  more  pollutants.  A 
TMDL  'i^  not  required  for  waterbodies 
onPan|2ofthelist. 

(3)  P^t  3— Waterbodies  for  which 
EPA  ha$  approved  or  estabUshed  a 
TMDL  iBtnd  water  quality  standards  have 
not  yet  been  attained. 


(4)  Part  4 — Waterbodies  that  are 
impaired,  for  which  implementation  of 
best  practicable  control  technology  for 
point  sources  and  secondary  treatment 
for  publicly  owned  treatment  works  or 
controls  enforceable  by  State,  Territorial 
or  authorized  Tribal  or  Fedenal  law  or 
regulation  are  expected  to  result  in 
attainment  of  water  quality  standards"by 
the  next  listing  cycle.  A  TMDL  is  not 
required  for  waterbodies  on  part  4  of  the 
list.  If  a  waterbody  listed  on  part  4  does 
'  not  attain  water  quality  standards  by  the 
time  the  next  Ust  is  required  to  be 
submitted  to  EPA,  such  waterbody  must 
be  included  on  part  1  of  the  list  unless 
you  can  document  that  the  failure  to 
attain  water  quality  standards  is  due  to 
failure  to  comply  with  applicable 
technologj'-based  requirements. 

(b)  You  must  identify  the  pollutant  or 
pollutants  causing  the  impairment  or 
threat  of  impairment  for  each  waterbody 
on  Parts  1,  3  and  4  of  the  list.  If  the 
specific  pollutant  is  imknown  at  the 
time  of  listing,  you  must,  to  the  extent 
possible,  identify  the  class  of  pollutants, 
e.g.,  metals,  pesticides,  industrial 
chemicals,  or  nutrients.  You  must 
identify  the  type  of  pollution  causing 
the  impairment  or  threat  of  impairment 
for  each  waterbody  on  Part  2  of  the  list. 
If  you  do  not  know  whether  the  cause 
of  impairment  is  a  pollutant  or  some 
type  of  pollution,  the  waterbody  must 
be  included  on  Part  1  of  the  list. 

(c)  You  must  identify  the  geographical 
location  of  each  waterbody  on  tibe  Ust, 
using  a  nationally  recognized 
georeferencing  system  as  agreed  to  by 
you  and  EPA. 

f130.28    Howdoyoupfiorttizetha 
watarbodiaa  on  Part  1  of  your  llat? 

(a)  You  must  assign  a  high,  mediiun, 
or  low  priority  ranking^to  each 
waterbody  and  pollutant  combination 
on  Part  1  of  the  list,  taking  into  account 
the  severity  of  the  impairment  or 
threatened  impairment  and  the 
designated  uses  of  the  waterbody. 

(b)  You  must  assign  a  high  priority  to 
waterbody  and  pollutant  combinations 
on  Part  1  of  the  List  if: 

(1)  The  waterbody  is  designated  in 
water  quality  standards  as  a  public 
drinking  water  supply,  used  as  a  source 
of  drinking  water  and  the  pollutant  for 
which  the  waterbody  is  listed  as 
impaired  is  contributing  to  a  violation  of 
an  MCL;  or 

(2)  species  listed  as  threatened  or 
endangered  under  section  4  of  the 
Endangered  Species  Act  are  present  in 
the  waterbody  unless  the  State, 
Territory  or  authorized  Tribe  shows  that 
the  impairment  does  not  affect  the  listed 
threatened  or  endangered  species. 


(3)  When  identifying  your  high 
priority  waterbodies,  you  may  also 
consider  the  presence  of  sensitive 
aquatic  species  and  secondary  factors 
such  as  the  historical,  cultural, 
economic  and  aesthetic  uses  of  the 
waterbody. 

(c)  You  must  explain  how  you 
considered  the  severity  of  the 
impairment  or  threat  of  impairment  and 
the  designated  use  to  be  made  of  the 
waterbody  in  assigning  each  priority 
ranking. 

(d)  You  may  consider  other  factors  in 
assigning  each  priority  ranking, 
including  efficiencies  gained  by 
developing  TMDLs  for  waterbodies 
located  in  the  same  watershed;  the  value 
and  vulnerability  of  particular 
waterbodies;  the  recreational,  economic, 
and  aesthetic  importance  of  particular 
waterbodies;  TVflDL  complexity;  the 
degree  of  public  interest  and  support; 
State,  Territorial  and  authorized  Tribal 
policies  and  priorities;  or  national 
pohcies  and  priorities. 

(e)  If  you  consider  other  factors,  you 
must  identify  each  factor  and  explain 
how  you  used  each  factor  in  assigning 
each  priority  ranking. 

§130.29   When  can  you  ramova  a 
watertXKly  from  your  list? 

(a)  Once  listed,  you  must  keep  each 
impaired  waterbody  on  the  list  until 
water  quality  standards  are  attained  for 
that  waterbody. 

(b)  You  may  remove  a  previously 
listed  impaired  waterbody  when  you 
develop  your  next  list  if  new  data  or 
information  indicates  that  the 
waterbody  has  attained  water  quaUty 
standards. 

(c)  You  must  keep  each  threatened 
waterbody  on  the  list  until  the 
waterbody  is  no  longer  threatened. 

(d)  You  may  remove  a  previously 
Usted  threatened  waterbody  from  the 
Ust  if  new  data  or  information  indicates 
that  the  waterbody  is  no  longer 
threatened. 

§130.30  Whan  must  you  aubmit  your  Hat 
of  Impaired  or  thraatanad  watarlMdlaa  and 
priority  rankings  to  EPA  and  what  win  EPA 
dowlthit? 

(a)  You  must  submit  your  Ust  of 
impaired  and  threatened  waterbodies  as 
required  by  §§  130.25, 130.26,  and 
130.27,  and  the  priority  rankings 
required  by  §  130.28,  to  EPA  by  Octobw 
1  of  every  [second)  (fourth)  (fifth)  year, 
beginning  in  the  year  2000. 

(b)  Within  30  days  of  receipt,  EPA 
will  issue  an  order  approving  or 
disapproving  all  or  a  portion  of  your  Ust 
and  priority  ranking. 

(c)  You  must  incorporate  into  your 
water  quaUty  management  plan,  as 
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requiied  by  §  130.51,  those  portions  of 
your  list  and  priority  ranking  that  EPA 
approves. 

(d)  If  EPA  disapproves  a  portion  of 
your  list,  including  your  identification 
of  particular  waterfoodies  and  pollutant/ 
poUution  combinations,  or  your  priority 
rankings.  EPA  will,  within  30  days, 
issue  an  order  identifying  all 
waterbodies  and  ]}oIlutant/pollution 
combinations  or  priority  rankings 
needed  to  make  the  list  consistent  with 
this  subpart.  EPA  will  publish  this  order 
in  the  Federal  Kegiater  and  a  general 
circulation  newspaper  and  request 
public  comment  for  at  least  30  days.  If 
appropriate.  EPA  will  write  an  order 
revising  the  list  after  the  close  of  the 
public  comment  period.  EPA  will  send 
you  a  copy  of  its  order  identifying 
additional  waterbodies  and  priority 
ranking.  You  must  incorporate  those 
waterbodies  into  your  water  quality 
mauMwnent  plan. 

(e)  EPA  may  establish  a  list  of 
impaired  and  threatened  waterbodies, 
including  pollutant/pollution 
combinations  and  priority  rankings,  if 
you  ask  EPA  to  do  so,  or  if  EPA 
determines  that  you  have  not  or  are  not 
likely  to  establish  such  list  consistent 
with  the  schedule  specified  in 
paragraph  (a)  of  this  section. 

fISQJI    What  must  your  aclMdule  for 
subnMIng  TMOLs  to  EPA  contain  Mid  «*tMfi 
must  you  submit  It  to  EPAT 

(a)  You  must  submit  a  schedule  to 
EPA  for  establishing  TMDLs  for  all 
Mratearbody  and  pollutant  combinations 
on  Part  1  of  your  list,  as  described  in 
§130.27.  including  waterbodies  for 
which  the  cause  of  the  impairment  or 
threat  was  not  known  at  the  time  of 
listing. 

(1)  You  must  schedule  establishment 
of  TMDLs  as  expeditiously  as 
practicable,  but  no  later  than  15  years 
firom  the  date  of  the  initial  Usting  on 
Part  1  of  your  list. 

(2)  Your  sdiedule  for  establishment  of 
TMDLs  must  reasonably  pace  the 
workload  for  TMDL  establishment  over 
the  entire  duration  of  the  schedule. 

(3)  You  should  schedule 
establishment  of  TMDLs  in  accordance 
with  the  priority  rankings  required  in 

§  130.28.  For  example.  TMDLs  for  high- 
priority  waterbodies  and  pollutant 
combinations  should  be  established 
before  medium  and  low-priority 
waterbody  and  pollutant  combinations. 
Yotu-  schedule  may  consider  other 
factors  including  those  identified  in 
$  130.28(d). 

(b)  You  must  submit  your  schedule 
for  establishing  TMDLs  to  EPA  by 
October  1  of  every  (second)  [fourth] 
[fifth]  year,  beginning  in  the  year  2000. 


along  with  your  list  of  impaired  and 
threatened  waterbodies  and  priority 
rankings. 

(c)  EPA  will  not  approve  or 
disapprove  your  schedule,  but  will 
consider  yoiu  schedule  in  its  review  of 
your  list  and  priority  ranking. 

Establishment  and  EPA  Review  of 
TMDLs 

1130.32  Must  you  setsbHshTIWU? 

(a)  You  must  establish  a  TMDL  for  all 
waterbodies  and  pollutant  combinations 
on  Pari  1  of  yoiu  list.  You  do  not  need 
to  establish  TMDLs  for  waterbodies  on 
Parts  2.  3.  and  4  of  your  list. 

(b)  You  must  establish  T^^DLs  in 
accordance  with  the  priority  rankings 
established  in  accordance  with  §  130.28. 

(c)  You  may  establish  TMDI^  in  a 
different  order  than  the  sequence  in 
your  most  recently  submitted  schedule 
as  long  as  you  establish  TMDLs 
consistent  with  the  scheduling 
requirements  of  §  130.31(a)(1)  through 
(a)(3). 

1130.33  WiMtara  the  minimum  eiaments 
of  a  TMDL  submitted  to  EPA7 

(a)  TMDLs  are  written  plans  and 
analyses  for  achieving  water  quality 
standards  for  waterbodies  on  Part  1  of 
your  list  of  impaired  and  threatened 
waterbodies.  TMDLs  provide  the 
opportunity  to  compare  relative 
contributions  from  all  sources  and 
consider  technical  and  economic  trade- 
offs between  point  and  nonpoint 
sources. 

(b)  You  must  include  the  following 
minimum  elements  in  any  TMDL 
submitted  to  EPA.  EPA  will  not  approve 
a  TMDL  which  does  not  contain  each  of 
these  elements. 

(1)  The  name  and  geographic  location, 
as  required  by  §  130.27(c),  of  the 
impaired  or  threatened  waterbody  for 
which  the  TMDL  is  being  established 
and  the  names  and  geographic  locations 
of  the  waterbodies  upstream  of  the 
impaired  waterbody  that  contribute 
significant  amounts  of  the  pollutant  for 
which  the  TMDL  is  being  established; 

(2)  Identification  of  the  pollutant  for 
which  the  TMDL  is  being  established 
and  quantification  of  the  pollutant  load 
that  may  be  present  in  the  waterbody 
and  still  ensiue  attainment  and 
maintenance  of  water  quality  standards; 

(3)  Identification  of  the  amount  or 
degree  by  which  the  current  pollutant 
load  in  the  waterbody  deviates  from  the 
pollutant  load  needed  to  attain  or 
maintain  water  quality  standards; 

(4)  Identification  of  the  source 
categories,  source  subcategories,  or 
individual  sources  of  the  pollutant  for 
which  the  wasteload  allocations  and 


load  allocations  are  being  established 
consistent  with  §  130.2(f)  and  (g); 

(5)  Wasteload  allocations  to  each 
industrial  and  munidpial  point  source 
permitted  under  section  402  of  the 
Clean  Water  Act  discharging  the 
pollutant  for  which  the  TMDL  is  being 
established;  wasteload  allocations  for 
discharges  subject  to  a  general  permit, 
such  as  storm  water,  combined  sewer 
overflows,  abandoned  mines,  or 
combined  animal  feeding  operations, 
may  be  allocated  to  categories  of 
sources,  subcategories  of  source^or 
individual  sources;  pollutant  loads  that 
do  not  need  to  be  reduced  to  attain  or 
maintain  water  quality  standards  may 
be  included  within  a  category  of 
sources,  subcategory  of  sources  or 
considered  as  part  of  background  loads; 
and  supporting  technical  analyses 
demonstrating  that  wasteload 
allocations  when  implemented,  will 
attain  and  maintain  water  quality 
standards: 

(6)  Load  allocaticms,  ranging  bxun 
reasonably  acciuate  estimates  to  gross 
allotments,  to  nonpoint  sources  of  a 
pollutant,  including  atmospheric 
deposition  or  natural  background 
sources;  if  possible,  a  separate  load 
allocation  must  be  allocated  to  each 
source  of  a  pollutant,  natural 
backgroimd  or  atmospheric  deposition; 
where  this  is  not  possible,  load 
allocations  may  be  allocated  to 
categories  of  sources  or  subcategories  of 
sources;  pollutant  loads  that  do  not 
need  to  be  reduced  for  the  waterbody  to 
meet  water  quality  standards  may  be 
included  within  a  category  of  sources, 
subcategory  of  sources  or  considered  as 
part  of  background  loads;  and 
supporting  technical  analyses 
demonstrating  that  load  allocations, 
when  implemented,  will  attain  and 
maintain  water  quality  standards; 

(7)  A  margin  of  safety  expressed  as 
unallocated  assimilative  capacity  or 
conservative  analytical  assumptions 
used  in  establishing  the  TMDL;  e.g., 
derivation  of  numeric  loads,  modeling 
asstunptions,  or  effectiveness  of 
proposed  management  actions  which 
ensures  attainment  and  maintenance  of 
water  quality  standards  for  the  allocated 
pollutant; 

(8)  Consideration  of  seasonal 
variations  and  enviroiunental  factors 
that  affect  the  relationship  between 
pollutant  loadings  and  water  quaUty 
impacts; 

(9)  An  allowance  for  future  growth,  if 
any,  which  accounts  for  reasonably 
foreseeable  increases  in  pollutant  loads; 
and 

(10)  An  implementation  plan,  which 
may  be  developed  for  one  or  a  group  of 
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^ch  implementation  plan 
I  minimum,  include  the 


TMDLs. 
must,  at 
following: 

(i)  A  (Inscription  of  the  control  actions 
and/or  ittanagement  measures  which 
will  he  implemented  to  achieve  the 
wasteload  allocations  and  load 
allocatipns,  and  a  demonstration  that 
the  conljtDl  actions  and/or  management 
measures  are  expected  to  achieve  the 
required  pollutant  loads; 

Ui)  Alfmeline,  including  interim 
milestones,  for  implementing  the 
control  Actions  and/or  managemmt 
measures,  including  when  soiuce- 
specifici  Activities  will  be  undertaken  for 
categorii^  and  subcategories  of 
individual  sources  and  a  schedule  for 
revising  NPDES  permits; 

(iii)  A  discussion  of  your  reasonable 
assuranqes,  as  defined  at  §  13U.^(p),  that 
wasteloBld  allocations  and  load 
allocatiohs  will  be  implemented; 

(iv)  A  description  of  the  legal 
authoritT  under  which  the  control 
actions  will  be  carried  out; 

(v)  Aiij  estimate  of  the-time  required 
to  attain  and  maintain  water  quality 
standards  and  discussion  of  the  basis  for 
that  esti|nate; 

(vi)  A  Monitoring  and/or  modeling 
plan  dejsigned  to  determine  the 
effectiveness  of  the  control  actions  and/ 
or  management  measures  and  whether 
allocations  are  being  met; 

(vii)  H  description  of  measurable, 
incremental  milestones  for  the  pollutant 
for  whidi  the  TMDL  is  being  established 
for  deteonining  whether  the  control 
actionsland/or  management  measures 
are  being  implemented  and  whether 
water  (MaUty  standards  are  being 

attaineat  and 

(viii)  A  description  of  your  process  for 
revisin^JTMDLs  if  the  milestones  are  not 
being  mtot  and  projected  progress  toward 
attainii^f  water  quahty  standards  is  not 
demonstrated. 

(c)  For  waterbodies  impaired  by 
thermal  Idischarges  from  point  sources 
you  nuist  estimate  the  total  maximum 
daily  thermal  load  required  to  ensure 
protectlbn  and  propagation  of  a 
balanced  indigenous  population  of 
shellfisa,  fish,  and  wildlife,  taking  into 
accou^the  normal  water  temperatures, 
flow  ra(^,  seasonal  variations,  existing 
sources  of  heat  input,  and  dissipative 
capacity  of  the  waterbody  for  which  the 
TMDL  ik  being  established.  Estimates 
must  i]if;lude  a  calculation  of  the 
maximlim  heat  input  and  a  margin  of 
safety  tlHat  takes  into  accoimt  any  lack 
of  knowledge  concerning  the 
developinent  of  thermal  water  quality 
criterial.1 

(d)  A  TMDL  must  not  be  likely  to 
jeopardize  the  continued  existence  of  an 
endangered  or  threatened  species  listed 
under  section  4  of  the  Endangered 


Species  Act  or  residt  in  the  destruction 
or  adverse  modification  of  its  designated 
critical  habitat. 

$130.34    How  are  TMDLs  expressad? 

(a)  A  TMDL  must  contain  an 
expression  of  the  pollutant  load  or  load 
reduction  necessary  to  ensure  that  the 
waterbody  will  attain  and  maintain 
water  quality  standards,  or,  as 
appropriate,  the  pollutant  load  or  load 
reduction  required  to  attain  and 
maintain  aquatic  or  riparian  habitat, 
biological,  channel  or  geomorphological 
or  other  conditions  that  represent 
attainment  and  maintenance  of  water 
quality  standards. 

(b)  As  appropriate  to  the 
characteristics  of  the  waterbody  and 
pollutant,  the  pollutant  load  may  be 
expressed  as  daily,  monthly,  seasonal  or 
annual  averages  in  one  or  more  of  the 
following  ways: 

(1)  The  pollutant  load  that  can  be 
present  in  the  waterbody  and  ensure 
that  it  attains  and  maintains  water 
quahty  standards; 

(2)  The  reduction  from  current 
pollutant  loads  required  to  attain  and 
maintain  water  quality  standards; 

(3)  The  pollutant  load  or  reduction  of 
pollutant  load  required  to  attain  and 
maintain  riparian,  biological,  chaiuiel  or 
geomorphological  measures  so  that 
water  quality  standards  are  attained  and 
maintained;  or 

(4)  The  pollutant  load  or  reduction  of 
pollutant  load  that  results  from 
modifying  a  characteristic  of  the 
waterbody,  e.g.,  riparian,  biological, 
channel,  geomorphological,  or  chemical 
characteristics,  so  that  water  quahty 
standards  are  attained  and  maintained. 

§130.35   Wliat  actions  must  EPA  take  on 
TMDLs  that  are  submfttsd  for  review? 

(a)  EPA  will  review  each  TMDL  you 
submit  to  determine  if  it  includes  all  the 
minimiun  elements  specified  in 

§  130.33(b).  A  TMDL  which  does  not 
include  all  minimum  elements  will  be 
disapproved. 

(b)  EPA  will  review  each  TMDL  you  . 
submit  to  determine  if  those  elements 
meet  the  requirements  of  §§  130.32, 
130.33  and  130.34.  EPA  wdll  approve 
the  TMDL  if  it  meets  those 
requirements.  EPA  will  issue  an  order 
approving  or  disapproving  each  TMDL 
you  submit  within  30  days  after  you 
submit  it. 

(c)  If  EPA  approves  a  TMDL  you 
submit,  you  must  incorporate  the  TMDL 
into  your  water  quality  management 
plan. 

(d)  If  EPA  disapproves  a  TMDL  you 
submit,  EPA  vtrill  issue  an  order 
estabhshing  a  new  TMDL  for  that 
waterbody  and  pollutant  within  30  days 
of  its  disapproval. 


(1)  EPA  will  pubhsh  this  order  in  the 
Federal  Register  and  a  general 
circulation  newspaper  and  request 
public  comment  for  at  least  30  days.  If 
appropriate,  EPA  will  issue  an  order 
revising  the  TMDL  after  the  close  of  the 
pubUc  comment  period. 

(2)  EPA  will  send  you  the  final  TMDL 
it  establishes.  You  must  incorporate  the 
EPA-established  TMDL  into  your  water 
quality  management  plan. 

§130.36    Can  EPA  estaMish  a  TMDL  if  you 
fail  te  do  so?        .  " 

EPA  may  establish  TMDLs  for 
waterbodies  and  pollutants  identified 
on  Part  1  of  your  Ust  if  you  ask  EPA  to 
do  so,  or  if  EPA  determines  that  you 
have  not  or  are  not  likely  to  establish 
TMDLs  consistent  with  your  schediUe, 
or  if  EPA  determines  that  it  should 
estabUsh  TMDLs  for  interstate  or 
boundary  waterbodies. 

Public  Participation 

§13a37   What  public  participation 
requirements  apply  to  your  lists,  prtorfty 
rankings,  schedule,  and  TMDLs? 

(a)  You  must  provide  the  public  with 
no  less  than  30  days  to  review  and 
comment  on  your  list  of  impaired  or 
threatened  waterlxidies,  priority 
rankings,  schedule,  and  TMDLs  prior  to 
submission  to  EPA. 

(b)  At  the  time  you  make  yoiu- 
submission  to  EPA,  you  must  provide 
EPA  with  a  siunmary  of  all  pubUc 
comments  received  on  your  list  of 
impaired  or  threatened  waterbodies, 
priority  rankings,  schedule,  and  TMDLs 
and  your  response  to  all  conunents, 
indicating  how  the  comments  were 
considered  in  your  final  decision.  Yoxu 
response  to  each  comment  mtist 
indicate  whether  you  agreed  or 
disagreed  with  th6  comment.  If  you 
disagreed  with  the  comment,  your 
response  must  explain  why  you 
disagreed  and  why  you  believe  it  was 
reasonable  to  act  despite  the  comment. 

(c)  You  must  provide  for  public 
participation  in  developing  your  Usting 
methodology  according  to  the 
requirements  in  §  130.23(a). 

(d)(1)  Prior  to  youi  submission  to  EPA 
and  at  the  time  that  you  provide  the 
pubhc  the  opportimity  to  review  and 
comment  on  your  Ust  of  impaired  or 
threatened  waterbodies,  priority 
rankings,  schedules,  and  TMDLs,  you 
must  provide  a  copy  of  each  of  these 
documents  to  EPA,  US  Fish  and 
Wildlife  Services,  and  to  National 
Marine  Fisheries  Service  where 
appropriate  (e.g.,  coastal  areas),  unless 
you  request  EPA  to  provide  these 
dociunents  to  the  Services,  in  which 
case  EPA  will  do  so. 


46052 


Federal  Register /Vol.  64,  No.  162 /Monday,  August  23,  1999 /Proposed  Rules 


(2)  You  are  encouraged  to  establish 
processes  with  both  the  US  Fish  and 
Wildlife  and  Wildlife  Service  and  the 
National  Marine  Fisheries  that  will 
provide  for  the  early  identification  and 
resolution  of  threatened  and  endangered 
species  concerns  as  they  relate  to  your 
list  of  impaired  or  threatened 
waterbodies,  priority  rankings, 
schedule,  and  TMDLs.  To  facilitate 
consideration  of  endangered  and 
threatened  species  in  the  listing  and 
TMDL  process,  EPA  will  ask  U.S.  Fish 
and  Wildlife  and  National  Fisheries 
Services,  where  appropriate,  to  provide 
you  and  EPA  with  any  comments  that 
they  may  have  on  your  lists,  priority 
rankings,  schedule  and  TMDLs 

(3)  You  must  consider  any  comments 
from  EPA,  US  Fish  and  Wildlife  Service, 
or  National  Marine  Fisheries  Service 
and  dociunent  your  consideration  in 
acowdance  with  paragraph  (b)  of  the 
section. 

(4)  EPA  will  review  any  comments 
submitted  by  US  Fish  Service  or 
National  Marine  Fisheries  and  consider 
how  you  addressed  EPA,  US  Fish  and 
Wildlife  Service,  and  National  Marine 
Fisheries  Service  ccMnments  prior  to 
EPA's  approval  or  disapproval  of  your 
sirimiission. 

Tr—ritional  TMDLs 


9I391M  WiMi  Is  ttie  effect  of  tt 
nile  on  trsiwMonil  TMDLsT 

(a)  EPA  will  approve  any  TMIM. 
si^miitted  to  it  for  review  within  12 
months  of  the  effective  date  of  the  final 
rule  if  the  TMDL  meets  either  the  pre- 
amendment  requirements  in  §  130.7  or 
the  post-amencunent  requiranents  in 
$§130.32, 130.33  and  130.34. 

(b)  EPA  may  establish  TMDLs  within 
12  months  of  the  effective  date  of  the 
final  rule  either  according  to  the  pre- 
amendment  requirements  in  §  130.7  or 
the  po6t-amen(hnent  requirements  in 
§§  130.32, 130.33  and  130.34. 

Subpart  D— Walar  QualHy  Planning 


•  9i90.80   CowllnMloQ  pfannlnj  pfoceas 

(a)  General.  Each  State  shall  establish 
and  maintain  a  continuing  planning 
process  (CPP)  as  described  under 
section  303(e)(3)(AHH)  of  the  Act  Each 
State  is  responsible  for  managing  its 
water  quality  program  to  implement  the 
processes  specified  in  the  continuing 
planning  process.  EPA  is  responsible  for 
periodi^Uy  reviewing  the  adequacy  of 
the  State's  CPP. 

(b)  Content.  The  State  may  determine 
the  format  of  its  CPP  as  long  as  the 
minimum  requirements  of  the  CWA  and 
this  regulation  are  met.  A  State  CPP 
need  not  be  a  single  document. 


provided  the  State  identifies  in  one 
document,  i.e.,  an  index,  the  other 
documents,  statutes,  rules,  policies  and 
guidance  that  comprise  its  CPP.  The 
following  processes  must  be  described 
in  each  State  CPP  and  the  State  may 
include  other  processes,  including 
watershed-based  planning  and 
implementation,  at  its  discretion. 

(1)  The  process  for  developing 
efOuent  limitations  and  schedules  of 
compliance  at  least  as  stringent  as  those 
required  by  sections  301(b)  (1)  and  (2), 
306  and  307,  and  at  least  stringent  as 
any  requirementa  contained  in 
applicable  water  quality  standards  in 
effect  under  authority  of  section  303  of 
the  Act. 

(2)  The  process  for  incorporating 
efements  of  any  applicable  areawide 
waste  treatment  plans  under  section 
208,  and  applicable  basin  plans  imder 
section  209  of  the  Act 

(3)  The  process  for  developing  total 
maximum  daily  loads  (TMDLs)  and 
individual  water  quality  based  effluent 
limitations  for  poUutante  in  accordance 
with  section  303(d)  of  the  Act  and 

§§  130.32-36  of  this  regulation. 

(4)  The  process  fcv  updating  and 
maintaining  Water  Quality  Management 
(WQM)  plans,  including  schedules  for 
revision. 

(5)  The  process  for  assuring  adeqiiate 
authority  for  inteigovemmental 
cooperation  in  the  implementation  of 
the  State  WQM  program. 

(6)  The  process  for  establishing  and 
assuring  adequate  implementation  of 
new  or  revised  water  quality  standards, 
including  schedules  of  compliance, 
under  section  303(c)  of  the  Act. 

(7)  The  process  for  assuring  adequate 
controls  over  the  disposition  of  all 
residual  waste  from  any  water  treatment 
processing. 

(8)  The  process  for  developing  an 
inventory  and  ranking,  in  order  of 
priority  of  needs  for  construction  of 
waste  treatment  works  required  to  meet 
the  applicable  requirementa  of  sections 
301  and  302  of  the  Act. 

(9)  The  process  for  determining  the 
priority  of  permit  issuance. 

(c)  Regional  Administrator  review. 
The  Regional  Administrator  shall 
review  approved  State  CPPs  from  time 
to  time  to  enstue  that  the  planning 
processes  are  consistent  with  the  Act 
and  this  regulation.  The  Regional 
Administrator  shall  not  approve  any 
permit  program  under  Title  IV  of  the 
Act  for  any  State  which  does  not  have 
an  approved  continuing  planning 
process. 

f  130,51    WMw  quality  management  plans 
(a)  IVater  quality  management  plans. 
You  must  base  continuing  water  quality 


planning  on  initial  water  quality 
management  plans.  Your  annual  water 
quality  planning  should  focus  on 

Eriority  issues  and  geographic  areas  and 
ave  a  watershed  focus.  Water  quality 
planning  should  be  directed  at  the 
removal  of  conditions  placed  on 
previously  certified  and  approved  water 
quality  management  plans  and  updates 
to  support  the  implementation  of 
wasteload  allocations  and  load 
allocations  contained  in  TMDLs. 

(b)  Use  of  WQf4  plans.  WQM  plans 
are  used  to  direct  implementation. 
WQM  plans  draw  upon  the  water 
quality  assessments  to  identify  priority 
point  and  nonpoint  water  quality 
problems,  consider  alternative  solutions 
and  recommend  control  measures, 
including  the  financial  and  institutional 
measures  necessary  for  implementing 
recommended  solutions.  State  annual 
work  programs  shall  be  based  upon  the 
priority  issues  identified  in  the  State 
WQMplan. 

(c)  WQMplan  elements.  Sections 
20S(j),  208  and  303  of  the  Act  specify 
water  quality  planning  requirementa. 
The  following  plan  elemente  shall  be 
included  in  the  WQM  plan  or 
referenced  as  part  of  the  WQM  plan  if 
contained  in  separate  documente  when 
they  are  needed  to  address  water  quality 
problems. 

(1)  Total  Maximum  Daily  Loads. 
TMDLs  in  accordance  with  §  303(d)  and 
(e)(3)(CJ  of  the  Act  and  §§  130.2  and 
130.32-36. 

(2)  Effluent  limitations.  Effluent 
limitations  including  water  quality 
based  effluent  limitations  and  schedules 
of  compliance  in  accordance  with 
section  303(e)(3)(A)  of  the  Act  and 
§130.50  of  this  part. 

(3)  Municipal  and  industrial  waste 
treatment.  Identification  of  anticipated 
municipal  and  industrial  waste 
treatment  works,  including  fedlities  for 
treatment  of  stormwater-induced 
combined  se%ver  overflows;  programs  to 
provide  necessary  financial 
arrangementa  for  such  works; 
establishment  of  construction  priorities 
and  schedules  for  initiation  and 
completion  of  such  treatment  works 
including  an  identification  of  open 
space  and  recreation  opportunities  from 
improved  water  quality  in  accordance 
with  section  208(b)(2)  (A)  and  (B)  of  the 
Act. 

(4)  Nonpoint  source  management  and 
control,  (i)  The  plan  shall  describe  the 
regulatory  and  non-regulatory  programs, 
activities  and  Best  Management 
Practices  (BMPs)  which  die  agency  has 
selected  as  the  means  to  control 
nonpoint  source  pollution  where 
necessary  to  protect  or  achieve 
approved  water  uses.  Economic, 
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institiMonal,  and  technical  factors  shall 
be  co^dered  in  a  continuing  process  of 
identimng  control  needs  and  evaluating 
and  mbdiiying  the  BMPs  as  necessary  to 
achiem  water  quality  goals. 

(ii)  jtegulatoiy  programs  shall  be 
identiped  where  they  are  determined  to 
be  neddssary  by  the  State  to  attain  or 
itimntytn  an  approved  water  use  or 
where  hon-regulatory  approaches  are 
inapp^priate  in  accomplishing  that 
objective. 

(iii)lBMPs  shall  be  identified  for  the 
nonpdmt  sources  identified  in  section 
2080>]|^)(FHK)  of  the  Act  and  other 
nonpclmt  sources  as  follows: 

{A)^esidual  waste.  Identification  of  a 
procesi  to  control  the  disposition  of  all 
residijil  waste  in  the  area  which  could 
afiiect  iyrater  quality  in  accordance  with 
sectiok^  208(b)(2)(J)  of  the  Act. 

(B)  Land  disposal.  Identification  of  a 
proces  I  to  control  the  disposal  of 
pollu^  nts  on  land  or  in  subsiirface 
excavations  to  protect  groimd  and 
surfade  water  quality  in  accordance  with 
section  208(b)(2)(K)  of  the  Act. 

(C)  ^gncuHural  and  silvicultwral. 
Identification  of  procedures  to  control 
agricultural  and  silvicultural  sources  of 
pollution  in  accordance  with  section 
208(bM2)(F)oftheAct. 

(D)  Mines.  Identification  of 
procepures  to  control  mine-related 
sourceb  of  pollution  in  accordance  with 
sectiqn  208(b)(2)(G)  of  the  Act. 

(E)  idonstructian.  Identification  of 
proceiqures  to  control  construction 
related  sources  of  pollution  in 
accordance  with  section  208(b)(2)(H)  of 
theAjl. 

(F)  ^$altwater  intrusion.  Identification 
of  pni^ediues  to  control  saltwater 
intrusion  in  accordance  vtrith  section 
208(bO(2)(i)oftheAct. 

[G]\prban  stormwater.  Identification 
of  BKp*s  for  urban  stormwater  control  to 
achieH^  water  quality  goals  and  fiscal 
analy|sls  of  the  necessary^capital  and 
openjt^ons  and  maintenance 
expeikditures  in  accordance  with  section 
208(b)I2)(A)oftheAct. 

(iv]  The  nonpoint  source  plan 
elemmts  outlined  in 
§130fil(c)(4)(iii)(A)-(G)  of  this 
regulmion  shall  be  the  basis  of  water 
quality  activities  implemented  through 
agreebiants  or  memoranda  of 
imde^itanding  between  EPA  and  other 
departments,  agencies  or 
instrumentalities  of  the  United  States  in 
acconiance  with  section  304(k)  of  the 

Act. 

(5)Management  agencies. 
IdentiilScation  of  agencies  necessary  to 
carry!  Out  the  plan  and  provision  for 
adeqi  late  authority  for 
intei^ ;  »vemmental  cooperation  in 
accoi  ( ance  with  sections  208(b)(2)(D) 


and  303(e)(3)(E)  of  the  Act.  Management 
agencies  must  demonstrate  the  legal, 
institutional,  managerial  and  financial 
capability  and  specific  activities 
necessary  to  carry  out  their 
responsibilities  in  accordance  with 
section  208(c)(2)(A)  through  (I)  of  the 
Act. 

(6)  Implementation  measures. 
Identification  of  implementation 
measiues  necessary  to  carry  out  the 
plan,  including  financing,  the  time 
needed  to  carry  out  the  plan,  and  the 
economic,  social  and  environmental 
impact  of  carrying  out  the  plan  in 
accordance  with  section  208(b)(2)(E). 

(7)  Dredge  or  fill  program. 
Identification  and  development  of 
programs  for  the  control  of  dredge  or  fill 
material  in  accordance  with  seciiun 
208(b)(4)(B)  of  the  Act. 

(8)  Basin  plans.  Identification  of  any 
relationship  to  applicable  basin  plans 
developed  under  section  209  of  the  Act. 

(9)  Ground  water.  Identification  and 
development  of  programs  for  control  of 
ground-water  pollution  including  the 
provisions  of  section  208(b)(2)(K)  of  the 
Act.  States  are  not  required  to  develop 
ground-water  WQM  plan  elements 
beyond  the  requirements  of  section 
208(b)(2)(K)  of  the  Act,  but  may  develop 
a  ground-water  plan  element  if  they 
determine  it  is  necessary  to  address  a 
groimd-water  quality  problem.  If  a  State 
chooses  to  develop  a  ground-water  plan 
element,  it  should  describe  the 
essentials  of  a  State  program  and  should 
include,  but  is  not  limited  to: 

(i)  Overall  goals,  policies  and 
legislative  authorities  for  protection  of 
groimd-water. 

(ii)  Monitoring  and  resoim:e 
assessment  programs  in  accordance 
with  section  106(e)(1)  of  the  Act. 

(iii)  Programs  to  control  soiuces  of 
contamination  of  ground-water 
including  Federal  programs  delegated  to 
the  State  and  additional  programs 
authorized  in  State  statutes. 

(iv)  Procedures  for  coordination  of 
ground-water  protection  programs 
among  State  agencies  and  with  local  and 
Federal  agencies. 

(v)  Procediu«s  for  program 
management  and  administration 
including  provision  of  program 
financing,  training  and  technical 
assistance,  public  participation,  and 
emergency  management. 

(d)  Indian  Tribes.  An  Indian  Tribe  is 
eligible  for  the  piuposes  of  this  rule  and 
the  Clean  Water  Act  assistance  programs 
under  40  CFR  part  35,  subparts  A  and 
Hif: 

(1)  The  Indian  Tribe  has  a  governing 
body  carrying  out  substantial 
governmental  duties  and  powers; 


(2)  The  functions  to  be  exercised  by 
the  Indian  Tribe  pertain  to  the 
management  and  protection  of  water 
resources  which  are  held  by  an  Indian 
Tribe,  held  by  the  United  States  in  trust 
for  Indians,  held  by  a  member  of  an 
Indian  Tribe  if  such  property  interest  is 
subject  to  a  trust  restriction  on 
alienation,  or  otherwise  within  the 
borders  of  an  Indian  reservation;  and 

(3)  The  Indian  Tribe  is  reasonably 
expected  to  be  capable,  in  the  Regional 
Administrator's  judgment,  of  carrying 
out  the  functions  to  be  exercised  in  a 
manner  consistent  with  the  terms  and 
piuposes  of  the  Clean  Water  Act  and 
applicable  regulations. 

(e)  Update  and  certification.  State 
and/or  areawide  agency  WQM  plans 
shall  be  updated  as  needed  to  reflect 
changing  water  quality  conditions, 
results  of  implementation  actions,  new 
requirements  or  to  remove  conditions  in 
prior  conditional  or  partial  plan 
approvals.  Regional  Administrators  may 
require  that  State  WQM  plans  be 
updated  as  needed.  State  Continuing 
Planning  Processes  (CPPs)  shall  specify 
the  process  and  schedule  used  to  revise 
WQM  plans.  The  State  shall  ensure  that 
State  and  areawide  WQM  plans  together 
include  all  necessary  plan  elements  and 
that  such  plans  are  consistent  with  one 
another,  llie  Governor  or  the  Governor's 
designee  shall  certify  by  letter  to  the 
Regional  Administrator  for  EPA 
approval  that  WQM  plan  updates  are 
consistent  with  all  other  parts  of  the 
plan.  The  certification  may  be  contained 
in  the  annual  State  ivork  program. 

(f)  Consistency.  Construction  grant 
and  permit  decisions  must  be  made  in 
accordance  with  certified  and  approved 
WQM  plans  as  described  in  §§  130.63(a) 
and  130.63(b). 

Subpart  E— Miscellaneous  Provisions 

§  1 30.e0    Designation  and  <to-d«stgnatton. 

(a)  Designation.  Areawide  planning 
agencies  may  be  designated  by  the 
Ck)vemor  in  accordance  with  section 
208(a)  (2)  and  (3)  of  the  Act  or  may  self- 
designate  in  accordance  with  section 
208(a)(4)  of  the  Act.  Such  designations 
shall  subject  to  EPA  approval  in 
accordance  with  section  208(a)(7)  of  the 
Act 

(b)  De-designation.  The  Governor  may 
modify  or  withdraw  the  planning 
designation  of  a  designated  planning 
agency  other  than  an  Indian  tribal 
organization  self-designated 

§130.51  (c)(2)  if: 

(1)  The  areawide  agency  requests  such 
cancellation;  or 

(2)  The  areawide  agency  fails  to  meet 
its  planning  requirements  as  specified 
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in  grant  agraements,  contracts  or 
memoranda  of  understanding;  or 

(3)  The  areawide  agency  no  longer  has 
the  resources  or  the  commitment  to 
continue  water  quality  planning 
activities  within  the  designated 
boundaries. 

(c)  Impact  of  de-designation.  Once  an 
areawide  planning  agency's  designation 
has  been  withdrawn  the  State  agency 
shall  assume  direct  responsibility  for 
continued  water  quality  planning  and 
oversight  of  implementation  within  the 
area. 

(d)  Designated  management  agencies 
PMA).  In  accordance  with  section 
208(c)(1)  of  the  Act,  management 
agencies  shall  be  designated  by  the 
Governor  in  consultation  with  the 
designated  planning  agency.  EPA  shall 
approve  such  designations  unless  the 
DMA  lacks  the  legal,  financial  and 
managerial  authority  reqmred  under 
section  208(c)(2)  of  the  Act.  Designated 
management  agencies  shall  carry  out 
responsibilities  specified  in  Water 
Quality  Management  (WQM)  plans. 
Areawide  planning  agencies  shall 
monitor  DMA  activities  in  their  area  and 
recommend  necessary  plan  changes 
during  the  WQM  plan  update.  Where 
there  is  no  designated  areawide 
planning  agency.  States  shall  monitor 
DMA  activities  and  make  any  necessary 
changes  diuing  the  WQM  plan  update. 


1130.61    SMeaubmmntoEPA. 

(a)  The  following  miist  be  submitted 
regularly  by  the  States  to  EPA: 

(1)  The  section  305(b)  report,  in  FY  84 
and  every  two  years  thereafter,  and  the 
annual  section  205(j)  certification  or 
update  of  the  305(b)  water  quality 
report. 

(2)  The  annual  State  work  program(s) 
imder  sections  106  and  205  (j)  of  the  Act. 

(3)  Revisions  or  additions  to  water 
quality  standards  (WQS)  (303(c)). 

(b)  The  Act  also  requires  that  each 
State  initially  submit  to  EPA  and  revise 
as  necessary  the  following: 

(1)  Continuing  planning  process  (CPP) 
(303(e)): 

(2)  Identification  of  water  quality- 
limited  waters  still  requiring  TMDLs 
(section  303(d)),  pollutants,  and  the 
priority  ranking  including  waters 
targeted  for  TMDL  development  within 
the  next  two  years  as  required  under 

§  130.7(b)  in  accordance  with  the 
schedule  set  for  in  §  130.7(d)(1). 

(3)  Total  maximum  daily  loads 
(TMDLs)  (303(d)):  and 

(4)  Water  quality  management  (WQM) 
plan  and  certified  and  approved  WQM 
plan  updates  (208,  303(e)). 

(c)  Ine  form  and  content  of  required 
State  submittals  to  EPA  may  be  tailored 
to  reflect  the  organization  and  needs  of 


the  State,  as  long  as  the  requirements 
and  purposes  of  the  Act,  this  part  and, 
where  applicable.  40  CFR  parts  29.  30, 
33  and  35,  subparts  A  and  J  are  met.  The 
need  for  revision  and  schedule  of 
submittals  shall  be  agreed  to  annually 
with  EPA  as  the  States  annual  work 
program  is  developed. 

f  130.82    Program  manageinent 

(a)  State  agencies  may  apply  for  grants 
under  sections  106.  205(j)  and  205(g)  to 
cany  out  water  quality  planning  and 
management  activities.  Interstate 
agencies  may  apply  for  grants  under 
section  106  to  carry  out  water  quality 
planning  and  management  activities. 
Local  or  regional  planning  organizations 
may  request  106  and  205(j)  fimds  from 

a  State  for  planning  and  management 
activities.  Grant  administrative 
requirements  for  these  funds  appear  in 
40  CFR  parts  25,  29.  30.  33  and  35, 
subparts  A  and  J. 

(b)  Grants  imder  section  106  may  be 
used  to  fund  a  wide  range  of  activities, 
including  but  not  limited  to  assessments 
of  water  quality,  revision  of  water 
quality  standards  (WQS),  development 
of  alternative  approaches  to  control 
pollution,  implementation  and 
enforcement  of  control  measures  and 
development  or  implementation  of 
ground  water  programs.  Grants  under 
section  205(j)  may  be  used  to  fund  water 
quality  management  (WQM)  planning 
activities  but  may  not  be  used  to  fiind 
implementation  of  control  measures  (see 
part  35.  subpart  A).  Section  205(g)  funds 
are  used  primarily  to  manage  the 
wastewater  treatment  works 
construction  grants  program  pursuant  to 
the  provisions  of  40  CFR  part  35, 
subpart  J.  A  State  may  also  use  part  of 
the  205^  funds  to  administer  approved 
permit  programs  under  sections  402  and 
404,  to  administer  a  statewide  waste 
treatment  management  program  under 
section  208(b)(4)  and  to  manage  waste 
treatment  construction  grants  for  small 
communities. 

(c)  Grant  work  programs  for  water 
quality  planning  and  management  shall 
describe  geographic  and  functional 
priorities  for  use  of  grant  funds  in  a 
manner  which  will  facilitate  EPA 
review  of  the  grant  application  and 
subsequent  evaluation  of  work 
accomplished  with  the  grant  funds.  A 
State's  305(b)  Report.  WQM  plan  and 
other  water  quality  assessments  shall 
identify  the  State's  priority  water 
quality  problems  and  areas.  The  WQM 
plan  shall  contain  an  analysis  of 
alternative  control  measures  and 
recommendations  to  control  specific 
problems.  Work  programs  shall  specify 
the  activities  to  be  carried  out  during 
the  period  of  the  grant:  the  cost  of 


specific  activities;  the  outputs,  for 
example,  permits  issued,  intensive 
surveys,  wasteload  allocations,  to  be 
produced  by  each  activity:  and  where 
applicable,  schedules  indicating  when 
activities  are  to  be  completed. 

(d)  State  work  programs  under 
sections  106,  205(j)  and  205(g)  shall  be 
coordinated  in  a  manner  which 
indicates  the  funding  bom  these  grants 
dedicated  to  major  functions,  such  as 
pwmitting,  enforcement,  monitoring, 
planning  and  standards,  nonpoint 
source  implementation,  management  of 
construction  grants,  operation  and 
maintenance  of  treatment  works, 
ground-water,  emergency  response  and 
program  management.  States  shall  also 
describe  how  ^e  activities  funded  by 
these  grants  are  used  in  a  coordinated 
manner  to  address  the  priority  water 
quality  problems  identified  in  the 
State's  water  quality  assessment  under 
section  305(b). 

(e)  EPA,  States,  areawide  agencies, 
interstate  agencies,  local  and  Regional 
governments,  and  designated 
management  agencies  (DMAs)  are  joint 
participants  in  the  water  pollution 
control  program.  States  may  enter  into 
contractual  arrangements  or 
intergovernmental  agreements  with 
other  agencies  concerning  the 
performance  of  water  quality  planning 
and  management  tasks.  Such 
arrangements  shall  reflect  the 
capabilities  of  the  respective  agencies 
and  shall  efficiently  utilize  available 
funds  and  funding  eligibilities  to  meet 
Federal  requirements  commensurate 
with  State  and  local  priorities.  State 
work  programs  under  section  205(j) 
shall  be  developed  jointly  with  local. 
Regional  and  other  comprehensive 
planning  organizations. 

f130.63    Coordination  with  other 


(a)  Relationship  to  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program.  In  accordance  with 
section  208(e)  of  the  Act,  no  NPDES 
permit  may  be  issued  which  is  in 
conflict  with  an  approved  Water  Quality 
Management  (WQM)  plan.  Where  a 
State  has  assumed  responsibility  for  the 
administration  of  the  permit  program 
under  section  402,  it  shall  assure 
consistency  with  the  WQM  plan. 

(b)  Relationship  to  the  municipal 
construction  grants  program.  In 
accordance  with  sections  205(j),  216  and 
303(e)(3)(H)  of  the  Act.  each  State  shall 
develop  a  system  for  setting  priorities 
for  funding  construction  of  municipal 
wastewater  treatment  facilities  under 
section  201  of  the  Act.  The  State,  or  the 
agency  to  which  the  State  has  delegated 
WQM  planning  functions,  shall  review 
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each  idcility  plan  in  its  area  for 
consistency  with  the  approved  WQM 
plan.  IJnder  section  208(d)  of  the  Act, 
after  a  {waste  treatment  management 
agencM  has  been  designated  and  a  WQM 
plan  ^proved,  section  201  construction 
grant  l^ds  may  be  awarded  only  to 
those  i^encies  for  construction  of 
treatment  works  in  conformity  with  the 
approjvjed  WQM  plan. 

(c)  Kplationship  to  Federal  activities- 
Each  department,  agency  or 
instru|uentality  of  the  executive, 
legislative  and  judicial  branches  of  the 
Federal  Government  having  jurisdiction 
over  any  property  or  facility  or  engaged 
in  any  activity  resulting,  or  which  may 
result,  in  the  discharge  or  runoff  of 
pollutants  shall  comply  with  all 
Federi^,  State',  interstate  and  local 
requireintients,  administrative  authority, 
and  p]|()cess  and  sanctions  respecting 
the  conjtrol  and  abatement  of  water 
pollution  in  the  same  manner  and 
extent  as  any  nongovernmental  entity 
in  accordance  with  section  313  of  the 
CWA. 


Processing  application  for  Indian 


S130.6#i 
Tribes.  : 

The  {Regional  Administrator  shall 
proceskan  application  of  an  Indian 
Tribe  ii^bmitted  under  §  130.51(d)  in  a 
timely  manner.  He  shall  promptly  notify 
the  Indian  Tribe  of  receipt  of  the 
application. 

§130.6$    Petitions  to  EPA  to  undertake 
actionat  vnder  section  303(d) 

(a)  7fl  whom  does  this  section  apply? 
As  used  in  this  section,  "you"  refers  to 
any  pejfon  or  organization  who  wants 
to  ask  IPA  to  carry  out  the  actions  that 
States  a|e  directed  to  perform  under 
CWA  sfettion  303(d). 

(b)  What  is  the  purpose  of  this 
sections?  (1)  This  section  describes  a 
proced  ire  you  should  use  if  you  want 


EPA  to  carry  out  the  actions  that  States 
are  directed  to  perform  under  CWA 
section  303(d).  Petitioning  EPA  to 
undertake  activities  that  States  are 
directed  to  perform  under  CWA  section 
303(d)  serves  several  useful  functions. 
Petitioning  EPA  to  establish  TMDLs  in 
the  place  of  a  state  affords  the  Agency 
an  opportunity  to  assemble  and  analyze 
the  relevant  facts,  to  apply  its  expertise, 
exercise  the  discretion  granted  to  EPA 
by  Congress,  and  explain  the  basis  for 
its  decision  in  writing.  Petitions  will  be 
particularly  helpful  in  instances  where 
the  petitioner  brings  to  EPA's  attention 
important  facts  or  analysis  the  Agency 
was  not  aware  of  or  had  not  conducted 
on  its  own. 

(2)  This  petition  procediu-e  is 
intended  to  be  used  for  requests  that 
EPA  intervene  to  support  a  State's 
implementation  of  CWA  section  303(d) 
based  on  a  substantial  failure  by  the 
State  to  establish  TMDLs  in  accordance 
with  the  State's  schedule.  This 
procedure  is  not  intended  to  be  used  to 
prompt  EPA  to  establish  TMDLs  for 
particular  waters  in  cases  where  you  are 
dissatisfied  with  the  schedule  the  State 
has  developed  for  those  waters.  Rather, 
if  you  want  a  TMDL  for  a  particular 
waterbody  to  be  established  sooner  than 
the  State  schedule,  you  should  explain 
to  the  State  why  that  waterbody 
warrants  earlier  attention  when  the  state 
publishes  its  section  303(d)  list  and 
schedule  for  public  comment. 

(c)  What  procedures  should  I  follow? 
If  you  want  EPA  to  carry  out  the  actions 
that  States  are  directed  to  perform  under 
CWA  section  303(d).  you  ^ould  send  a 
petition  by  certified  mail  to  the  EPA 
Regional  Administrator  of  the  Region  in 
which  the  State  is  located.  See,  40  CFR 
1.7. 

(d)  What  should  my  petition  include? 
Your  petition  should  be  in  writing  and 
it  should  identify: 


(1)  The  action(s)  you  want  EPA  to 
undertake; 

(2)  The  reasons  EPA  should  perform 
the  action(s); 

(3)  Any  schedule  you  recommend  to 
EPA  for  carrying  out  the  desired 
action(s);  and 

(4)  All  information  you  believe  is 
relevant  to  your  request. 

(e)  When  will  EPA  answer  my 
petition?  EPA  will  answer  your  petition 
as  quickly  as  practicable.  EPA  will 
notify  you  and  the  affected  State  of  its 
decision  in  writing. 

(f)  How  will  EPA  evaluate  my 
petition?  EPA  will  consider  th© 
information  you  present  in  your  petition 
and  any  other  information  the  Agency 
obtains  from  the  relevant  State  regarding 
its  TMDL  program.  EPA  may  consider 

(1)  The  State's  schedule  for 
establishing  TMDLs; 

(2)  Progress  the  State  has  made  in 
identifying  waters  needing  TMDLs; 

(3)  Progress  the  State  has  made  in 
establishing  TMDLs;  and 

(4)  Resources  the  State  has  committed 
for  administering  its  T^DL  program. 

(g)  What  will  EPA's  decision  look  like? 
EPA  may  decide  to  perform  any  of  a 
variety  of  actions  in  response  to  yoiu- 
petition.  For  example,  EPA  could  decide 
to: 

(1)  Establish  TMDLs  for  a  State; 

(2)  Provide  technical  or  financial 
assistance; 

(3)  Work  with  the  State  to  change  its 
schedule  for  establishing  TMDLs;  or 

(4)  Take  other  action  it  determines  to 
be  appropriate. 

EPA  could  also  decide  to  deny  your 
petition  on  the  ground  that  the  State  is 
property  implementing  section  303(d). 

(FR  Doc.  99-21416  Filed  8-20-99:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122, 123, 124,  and  131 

[OW-FRL-6424-3] 

[RiN-2040-AD3C] 

Revisions  to  the  National  Pollutant 
DischafB*  Elimination  System 
Program  and  Federal  AnUdegradation 
Policy  in  Support  of  Revisions  to  the 
Water  Quality  Planning  and 
Management  Regulation 

AGENCY:  Environmental  Protecticm 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  Today's  action  revises, 
clarifies  and  strengthens  the 
Environmental  Protection  Agency's 
(EPA's)  National  Pollutant  Discharge 
Elimination  System  (NPDES)  Program 
and  Water  Quality  Standards  (WQS) 
Regulation  under  the  Clean  Water  Act 
(CWA).  Today's  proposed  rule  is 
intended  to  achieve  two  objectives.  The 
first  objective  is  to  achieve  reasonable 
hulher  progress  toward  attaining  water 
quality  standards  in  impaired 
waterbodies  prior  to  EPA  approval  or 
establishment  of  a  Total  Maximum 
Daily  Load  (TMDL).  To  achieve  this 
objective,  EPA  is  proposing  explicit 
language  describing  the  Agency's 
discretionary  authority  to  object  to,  and 
reissue,  if  necessary.  State-issued 
expired  and  administratively-continued 
permits  authorizing  discharges  into 
impaired  waterbodies  in  the  absence  of 
an  EPA  approved  or  established  TMDL. 
EPA  would  exercise  this  authority  to 
ensure  that  those  permits  are  consistent 
with  water  qiuility  standards.  Also  to 
achieve  this  objective.  EPA  is  proposing 
to  require  that  selected  dischargers 
offset  any  increase  in  mass  loadings  of 
a  pollutant(s)  causing  the  nonattainment 
of  water  quality  standards  in  an  amount 
that  would  result  in  reasonable  further 
progress  toward  attainment  of  water 
quality  standards. 

The  second  objective  is  to  achieve 
reasonable  assurance  that  an  established 
TMDL  will  be  implemented.  To  achieve 
this  objective,  EPA  is  proposing  explicit 
langiiage  describing  EPA's  discretionary 
authority  to  object  to,  and  reissue,  if 
necessary.  State-issued  expired  and 
administratively-continued  permits 
authorizing  discharges  into  impaired 
watwbodies  with  established  and 
approved  TMDLs.  EPA  would  exercise 
this  authority  to  ensive  that  those 
p«rmits  are  consistent  with  applicable 
wasteload  allocations  in  a  TMDL.  Also 
to  achieve  this  objective,  EPA  is 
proposing  explicit  language  describing 


the  authority  of  both  EPA  and  States 
with  approved  NPDES  programs,  to 
designate  certain  currently  unregulated 
sources  as  sources  that  would  require  an 
NPDES  permit. 

DATES:  Comments  on  this  proposal  must 
be  received,  postmarked  or  delivered  by 
hand  on  m  before  October  22. 1999. 
ADDRESSES:  Send  written  comments  on 
the  proposed  rule  to  W-99-04,  NPDES/ 
WQS,  Comment  Clerk,  Water  Docket, 
Enviroiunental  Protection  Agency.  401 
M  Street,  SW,  Washington.  DC  20460. 
Comments  can  also  be  submitted 
electronically  to  OW-Docket®epa.gov 
(see  "DOCKET"  section  below).  A  copy 
of  the  supporting  documents  cited  in 
this  proposal  is  available  for  review  at 
EPA's  Water  Docket;  401  M  Street,  SW, 
Mail  code:  EB57.  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Kramer,  Office  of  Wastewater 
Management.  401  M  St.,  SW, 
Washkigton,  DC  20640.  Mail  Code  4203. 
e-mail:  Kramer.KimOepa.gov, 
telephone:  (202)  260-9541  for 
information  regarding  the  NPDES 
provisions,  or  Susan  Gilbertson,  Office 
of  Science  and  Technology,  401  M  St., 
SW.  Washington.  DC  20460.  Mail  Code 
4305.  e-mail:  Gilbertson.Sue®epa.gov. 
telephone:  (202)  260-7301  for 
information  regarding  the  water  quality 
standards  provisions. 
SUPPLEMENTARY  INFORMATION: 

A.  Table  of  Content!  of  This  Preamble 

I.  Purposes  and  Objectives  of  Today's 

Exposed  Rules 
n.  Proposed  Requirements  for  New  and 

Significantly  Expanding  Dischargers 

Located  on  Imi>aired  Waters 

A.  Who  Would  Be  Subject  to  This 
Proposal? 

1.  Which  Sources  Discharge  New  Pollutant 
Loads  to  a  Waterbody? 

2.  Would  Dischargers  Who  are  Currently 
Discharging  but  Move  Their  Outfoll(s)  to 
Another  Waterbody  Be  Subject  to  This 
Proposal? 

3.  Will  The  Proposed  Changes  to  the 
Definitions  of  a  New  Discharger  and  an 
Existing  Source  Affect  Their  Application 
Elsewhere  in  the  Regulations? 

4.  Would  Any  Existing  Dischargers  Be 
Subject  to  This  Proposal? 

5.  How  is  EPA  Proposing  to  Define  A 
"Significant  Expansion"  of  an  Existing 
Discharger? 

B.  What  are  the  Proposed  Changes  to  the 
Federal  Antidegradation  Policy? 

1.  What  is  the  Current  Federal 
-     Antidegradation  Policy? 

2.  What  Were  the  Recommendations  of  the 
TMDL  Federal  Advisory  Conuninee? 

3.  What  Revisions  is  tPA  Proposing 
Today? 

i.  Why  is  EPA  Proposing  to  Require 
Dischargers  Subject  to  This  Proposal  to 
Achieve  Reasonable  Further  Progress 


Toward  Attaining  Water  Quality 
Standards? 

a.  How  Does  This  Relate  to  the  TMDL 
FACA  Comminee's  Recommendations? 

b.  Has  This  Approach  Been  Used  in  Other 
Stahites? 

ii.  How  is  EPA  Proposing  to  Define 

Reasonable  Further  Progress? 
a.  Has  Reasonable  Further  Progress  Been 

Defined  Under  Other  Statutes? 
iii.  What  Ofbeia  Would  Afliected 

Dischargers  Need  to  Obtain  to  Ensure 

Reasonable  Further  Progress? 

a.  Could  Offsets  be  Obtained  From  Existing 
Nonpoint  Sources? 

b.  Could  the  Director  Vary  the  Amount  of 
the  Offset? 

iv.  Would  the  Reasonable  Further  Progress 
Requirements  Apply  to  Affected 
Dischargers  Proposing  to  Discharge  to 
All  Waters  of  the  U.S.? 

v.  Why  is  EPA  Proposing  to  Subject  Only 
New  Dischargers  and  Existing 
Dischargers  Undergoing  a  Significant 
Expansion  to  These  Requirements? 

vi.  Would  All  New  Dischargers  and 
Existing  Dischargers  Undergoing  a 
Significant  Expansion  Be  Subject  to 
These  Proposed  Requirements? 

a.  How  Would  This  Proposal  Facilitate  the 
Establishment  of  Trading  Markets? 

C  How  Would  EPA  Ensure  any  Needed 
Changes  to  the  Antidegradation  Policies 
in  State,  Territorial  and  Tribal  Water 
Quality  Standards? 

D.  How  Would  These  Changes  Be 
Implemented  Through  NPDES  Permits? 

1.  Must  the  New  or  Significantly 
Expanding  Discharger  Obtain  an  Offset 
of  the  Same  Pollutant(s)  the  New  or 
Significantly  Expanding  Discharger 
Would  Be  Required  to  Offset? 

2.  From  What  Geographic  Area  Would  the 
Pollutant  Load  Reductions  Need  to  Be 
Obtained? 

3.  Could  the  Pollutant  Load  Reductions 
Come  From  a  Source  With  Existing 
Requirements  to  Reduce  its  Loads? 

4.  When  Would  the  Pollutant  Load 
Reductions  Need  to  Be  Obtained? 

5.  How  Long  Would  the  Pollutant  Load 
Reductions  Need  to  Be  Maintained? 

6.  What  Would  Be  Required  When  the 
Source  of  the  Offset  is  an  Existing  Point 
Source? 

7.  What  Would  Be  Required  When  the 
Source  of  the  OfEset  is  an  Existing 
Nonpoint  Source? 

8.  How  Would  Offeets  Be  Obtained  From 
Sources  Seeking  Coverage  Under  a 
General  Permit? 

i.  What  Options  is  the  Agency 

Considering? 
ii.  What  If  a  Notice  of  Intent  Form  is  Not 

Required? 
iii.  Who  and  Under  What  Circumstances 

Would  Need  to  Submh  a  Supplemental 

Certification? 
iv.  How  Would  Offsets  Be  Determined  for 

Dischargers  Regulated  Solely  by  BMPs? 
E.  Additional  Proposed  Modifications  to 

Related  NPDES  Provisions 
1.  How  is  EPA  Proposing  to  Modify  the 

Water  Quality-Based  Permitting 

Regulations? 
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y  by  BMPs? 
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2.  Hclw  is  EPA  Proposing  to  Modify  the 
ilations  Pertaining  to  the  Statement 
isis  and  Permit  Fact  Sheet? 
Authority  to  Designate 
iitional  Sources  of  Pollutants  to  the 
.  IBS  Program 
A.  H«lw  Would  Animal  Feeding  Operations 
and  Aquatic  Animal  Production 
Fq^ilities  Be  Affected  by  Today's 


1.  Hpjw  Do  These  Sources  Become  Subject 
tojAe  NPDES  Program? 

i.  Un«er  What  Circumstences  Are  CAFOs 
Drt^ignated  on  a  Case-By-Case  Basis? 

ii.  Under  What  Circumstances  are  CAAPFs 
Designated  on  a  Case-by-Case  Basis? 

2.  VWiy  is  EPA  Proposing  Changes  to  the 
CAfO  and  CAAPFs  Jurisdictional 
Relations? 

i.  HdiHr  Do  Animal  Feeding  Operations 

InJDact  Water  Quality? 
ii.  HpW  Do  Aquatic  Animal  Production 

Faaiities  hnpact  Water  Quality? 

3.  What  Changes  is  EPA  Proposing  to  Make 
to  lt|ie  CAFO  and  CAAPFs  Jurisdictional 
Regulations? 

i.  Wtin  Would  EPA  Designate  These 

Sources? 
ii.  HiW  Will  This  Proposal  Affect  States? 
iii.  who  Would  Issue  Permits  to  These 

Sources  Once  Designated? 

^ould  EPA  Revise  Regulatory 

/ould  Silvicultural  Activities  Be 
d  by  Today's  Proposal? 
Sources  Are  Currently  Excluded 
From  the  Definition  of  a  "Point  Source?' 

2.  Are,  All  Discharges  From  Silvicultural 
Activities  Currently  Excluded  From  the 
NrtlES  Program? 

3.  Wklch  Silvicultural  Discharges  Would 
Be  Designated  Under  Today's  Proposal 
as  Sources  Subject  to  the  NPDES 

4.  Way  is  EPA  Proposing  to  Remove  the 
Renlatory  Exclusion  for  These 
Silvicultural  Discharges? 

5.  Wh«n  Would  Silviculture  Sources  Be 
Required  to  Obtain  an  NPDES  Permit? 

6.  How  Would  States  Be  Affiected  by  This 
Prqposal? 

IV.  ProjM>sed  EPA  Authority  to  Reissue  State- 
Issued  Expired  and  Administratively- 
Coatinued  NPDES  Permits 

A.  Capi  EPA  Object  to  State-Issued  Expired 
and  Kdministratively-Continued 
Pertiits? 

B.  How  Would  EPA  Review  and  Object  to 
a  SMte-Issued  Expired  and 
Adioinistratively-Continued  Permit? 

C  Wh9n  Would  EPA  Withdraw  its 
Objtttion? 

D.  WHto  Could  EPA  Invoke  This 
AuWority? 

E.  Will!  EPA  Work  With  the  States  Before 
Invoking  This  Authority? 

F.  Whjat  If  a  Permit  Has  Expired  but  the 
Perfiittee  Has  Not  Submitted  a  Timely 
andComplete  Application  for  Renewal 
to  the  State? 

G.  What  Authority  Supports  Today's 
ProM>sed  Changes? 

H.  Coi^lusion 
V.  RegUBtory  Assessment  Requirements 

A.  Regulatory  Flexibility  Act,  as  amended 
by  the  Small  Business  Regulatory 
EnfOBcement  Fairness  Act  of  199(6 


B.  Executive  Order  12866 

Q  Unfunded  Mandates  Reform  Act 

D.  Paperwork  Reduction  Act 

E.  Executive  Orders  on  Federalism 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Executive  Order  12898:  Environmental 

Justice 

B.  Potentially  Regulated  Entities 

Entities  discharging  pollutants  to 
certain  waters  of  the  U.S.  could  be 
regulated  by  this  rulemaking  if  they  are 
subject  to  National  Pollutant  Discharge 
Elimination  System  (NPDES)  program. 
Potentially  regulated  entities  include: 


Category 


State,  Terri- 
torial or  au- 
thorized 
Tribal  Gov- 
ernments. 

Federal  Gov- 
ernment 

Industry  


Examples  of  potentially 
regulated  entities 


Municipalities 


States,  territories  arxj  au- 
thorized Tribes  issuing 
NPDES  pemiits 


EPA 

Industries,  including  munic- 
ipal construction  sites,  dis- 
charging pollutants  to  wa- 
ters of  the  U.S. 

Owners  and  operators  of 
pubhcally-owned  treatment 
works,  municipal  separate 
storm  sewer  systems,  and 
municipal  construction  and 
irxlustrial  activities  dis- 
charging poiiutants  to  wa- 
ters of  the  U.S. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provide  a  guide 
for  readers  to  identify  entities  that  EPA 
beUeves  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
hsted  in  this  table  could  also  be 
regulated.  To  determine  whether  your 
facility  may  be  regulated  by  this 
proposed  action,  you  shoidd  carefully 
examine  the  applicability  criteria  in  40 
CFR  122.4, 122.23, 122.24, 122.26. 
123.44  and  131.12  of  today's  proposed 
rulemaking.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  one  of  the 
persons  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

C.  Docket 

The  record  for  this  notice  has  been 
established  imder  docket  number  W- 
99-04  and  includes  supporting 
documentation.  EPA  requests  that 
commenters  submit  any  references  cited 
in  their  comments.  EPA  also  requests 
that  commenters  submitting  wrritten 
comments  include  an  original  and  3 


copies  of  their  written  comments  and 
enclosures.  Commenters  that  want 
receipt  of  their  comments  acknowledged 
should  include  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted. 

Electronic  conunents  are  encoiuaged 
and  may  be  submitted  to  the  Water 
Docket  (see  ADDRESSES  section  above). 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  or  a  WordPerfect  file. 
Electronic  comments  puist  be  identified 
by  the  docket  numba<3|ly-99-04). 
Comments  and  data  will' also  be 
accepted  on  disks  in  WP8  format  or 
ASCII  file  format.  No  confidential 
business  information  (CBI)  should  be 
sent  via  e-mail. 

For  access  to  docket  materials,  call 
EPA's  Water  Docket  at  (202)  260-3027 
between  9:00  a.m.  and  3:30  p.m.  for  an 
appointment.  An  electronic  version  of 
this  proposal  will  be  available  via  the 
Internet  at:  http://www.epa.gov. 

I.  Purposes  and  Objectives  of  Today's 
Prop<Med  Rules 

Today's  proposed  rule  is  intended  to 
clarify  and  strengthen  EPA's  NPDES  and 
WQS  regulations  governing  discharges 
into  waterbodies  that  are  not  attaining 
water  quafity  standards.  Today,  EPA  is 
separately  proposing  revisions  to  its 
Total  Maximum  Daily  Load  regulations 
so  that  TMDLs  can  more  effectively 
contribute  to  improving  the  nation's 
water  quaUty.  Today's  proposal 
complements  that  effort  by  ensuring  that 
two  objectives  are  met.  The  first 
objective  applies  in  impaired 
waterbodies  prior  to  the  establishment 
of  a  TMDL.  The  purpose  of  this 
objective  is  to  achieve  reasonable 
further  progress  toward  attaining  water 
quality  standards.  The  second  objective 
applies  in  impaired  waterbodies  after 
the  establishment  of  a  TMDL.  The 
purpose  of  this  objective  is  to'ensure 
more  effective  implementation  of 
TMDLs. 

To  meet  the  reasonable  further 
progress  objective,  EPA  is  adding  a  new 
antidegradation  requirement  and 
revising  the  NPDES  permitting 
regulations  to  implement  that 
requirement  Today's  proposal  would 
require  all  large  new  dischargers  and 
existing  dischargers  imdergoing  a 
significant  expansion  proposing  to 
discharge  the  pollutant(s)  of  concern 
into  an  impaired  waterbody,  to  offset 
that  new  or  increased  dischaige.  This 
requirement  is  in  addition  to  otherwise 
applicable  requirements  of  the  CWA 
and  will  ensure  that  there  will  be 
reasonable  further  progress  toward 
attaining  water  quality  standards 
despite  the  addition  of  the  new  load 
from  those  dischargers.  Today's 
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proposal  also  establishes  a  number  of 
requirements,  under  the  NPDES 
program,  to  ensure  compliance  with  the 
antidegradation  offset  requirement. 
Those  requirements  include  boimdaries 
on  when  and  where  pollutant  load 
reductions  would  need  to  be  obtained. 
Therefore,  today's  proposal  will  result 
in  reasonable  fmther  progress  toward 
attainment  of  water  quality  standards.  In 
some  cases,  such  progress  may  even 
result  in  the  attainment  of  water  quality 
standards  so  that  a  TMDL  is  no  longer 
required. 

The  Agency  notes  that  this 
requirement  is  in  addition  to  existing 
requirements  foimd  at  40  CFR 
122.44(d)(l)(vii)  and  122.4(i).  Section 
122.44(d)  requires  dischargers,  where 
necessary,  to  receive  limits  that  derive 
from  and  comply  with  water  quality 
standards.  Se<^on  122.4(i)  requires  that 
no  permit  be  issued  to  a  new  soiuce  or 
a  new  discharger  if  the  discharge  will 
cause  or  contribute  to  a  violation  of 
water  quality  standards. 

Today,  EPA  is  also  proposing  to 

X*'citly  describe  a  Regional 
inistrator's  authority  to  trigger 
existing  provisions  for  reviewing  and 
objecting  to  State-issued  NPDES 
permits.  Under  the  proposal,  the 
Regional  Administrator  will  have  the 
discretion,  under  certain  drcxunstances, 
to  trigger  these  review  and  objection 
proceaures  when  a  State  fails  to  reissue 
an  expired.  State-issued  permit  that  has 
been  administratively  continued  for 
more  than  90  days,  llus  proposal  is 
designed  to  address  lengthy 
administrative  continuance  of  permits 
that  authorize  discharges  into  impaired 
waterbodies  and  which  contain  limits 
that  are  insufficient  to  protect 
applicable  water  quaUty  standards.  By 
not  reissuing  these  permits,  there  is  a 
delay  in  the  implementation  of  needed 
water  quality-based  effluent  limitations. 
This  provision  will  serve  both  piuposes 
of  today's  proposal.  Prior  to  the 
establishment  of  a  TMDL.  the  provision 
can  be  used  to  ensure  that  more 
stringent  effluent  limitations  which 
derive  from  and  comply  with  water 
quality  standards  are  implemented. 
Subsequent  to  the  establishment  of  a 
TMDL.  this  provision  will  enable  the 
Regional  Administrator  to  ensure  that 
existing  dischargers  receive  permit 
limits  consistent  with  wasteload 
allocations  in  a  TMDL. 

EPA  is  today  proposing  additional 
revisions  to  the  permitting  regulations 
to  ensure  that  TMDLs  are  implemented. 
These  revisions  include  changes  to  the 
NPDES  jurisdictional  regulations 
regarding  designation  of  point  sources 
for  regulation  under  the  NPDES 
permitting  program.  EPA  is  proposing 


explicit  language  describing  its 
authority,  in  States  with  approved 
NPDES  programs,  to  designate  animal 
feeding  operations  (AFOs)  and  aquatic 
animal  production  facilities  (AAPFs)  as 
sources  subject  to  NPDES  requirements 
on  a  case-by-case  basis.  EPA  is  also 
proposing  to  eliminate  the  current 
regulatory  exclusion  for  certain 
discharges  from  silvicultiural  activities. 
These  discharges  may  also  become 
subject  to  NPDES  requirements  on  a 
case-by-case  basis.  EPA  is  constraining 
its  discretion  to  exercise  the  authority  to 
subject  these  sources  to  the  NPDES 
program  to  those  circiunstances  when 
EPA  establishes  a  TMDL  for  a 
waterbody  and  determines  that 
designation  is  necessary  to  ensure  that 
the  wasteload  allocations  and  load 
allocations  imder  the  TMDL  are 
achieved.  The  proposed  rule  does  not 
place  any  constraint  on  the  discretion  of 
State  program  Directors,  in  NPDES 
delegated  States,  to  designate 
silvicultural  activities  as  point  sources. 
EPA  recommends  however,  that  States 
use  this  authority  only  on  a  limited 
basis,  in  circiunstances  similar  to  those 
in  which  EPA  intends  to  use  it  (i.e., 
when  there  is  no  other  means  of 
providing  reasonable  assurance  that  a 
load  allocation  or  wasteload  allocation 
in  a  TMDL  will  be  met). 

Each  of  today's  proposed  revisions  is 
designed  to  achieve  the  water  quality 
goals  of  the  Clean  Water  Act.  EPA 
believes  that  today's  proposal  will 
ensiuv  that  those  goals  are  met  more 
quickly  and  that  one  of  the  most 
important  tools  for  achieving  those 
goals,  a  TMDL,  will  be  implemented 
more  efiisctively. 

n.  Proposed  Requirements  for  New  and 
Significantly  Expanding  Dischargers 
Located  on  Impaired  Waters 

A.  Who  Would  Be  Subject  to  This 
Proposal? 

EPA  is  today  proposing  to  establish 
new  requirements  for  dischargers 
proposing  to  add  new  pollutant  loads  to 
an  impaired  waterbody  in  the  absence  of 
a  TMDL.  These  new  requirements  are 
located  in  40  CFR  122.4(j)  and 
131.12(a)(l)(ii).  Section  122.4(j)  applies 
to  all  new  dischargers  and  existing 
dischargers  imdergoing  a  significant 
expansion  proposing  to  add  new 
pollutant  loads  to  a  waterbody.  Section 
131.12(a)(l)(ii)  applies  to  large  new  and 
significantly  expanding  dischargers 
proposing  to  add  new  pollutant  loads  to 
an  impaired  waterbody  for  which  EPA 
has  not  approved  or  established  a 
TMDL.  EPA  is  also  proposing  to  modify 
the  definitions  of  a  new  discharger  and 


an  existing  source  under  40  CFR  122.2 
and  122.29. 

EPA  intends  these  new  requirements 
to  apply  only  to  those  dischargers  who 
are  proposing  to  add  new  loads  of 
pollutants  to  a  waterbody.  Because  the 
current  definition  of  a  new  discharger 
can  be  read  to  include  some  dischargers 
who  are  not  adding  new  loads  to  a 
waterbody,  EPA  is  proposing  to  modify 
the  existing  definitions  of  both  a  new 
discharger  and  an  existing  source.  The 
definition  of  a  new  discharger  is 
currently  foimd  at  40  CFR  122.2  and  the 
definition  of  an  existing  source  is 
currently  found  at  40  CFR  122.29.  EPA 
is  also  proposing  to  define  the  term 
"significant  expansion."  All  of  these 
definitions  will  be  moved  to  40  CFR 
122.2. 

A  new  discharger,  as  currently 
defined  in  40  CFR  122.2,  means  any 
building,  structiire,  facility,  or 
installation  fwra  which  there  is  a 
discharge  of  pollutants  which 
commenced  after  August  13, 1979; 
which  is  not  a  new  source;  and  has 
never  received  a  finally  effective  NPDES 
permit.  An  existing  soiuce,  as  defined  in 
40  CFR  122.29,  is  any  source  which  is 
not  a  new  soiuce  or  a  new  discharger. 
The  plain  reading  of  the  ciurent 
definition  of  a  new  discharger  would 
subject  certain  sources  to  today's 
proposed  sections  (122.4(j)  and 
131.12(a)(l)(ii).  including  the  proposed 
offset  requirements  explained  below). 
Under  the  current  definition,  these 
sources  woxild  be  subject  to  today's 
proposal  even  though  they  would  not 

firopose  to  discharge  new  pollutant 
oads  to  a  waterbody.  Such  sources  > 
include  sources  that  have  been  and 
ourently  are  discharging  pollutants  that 
are  not  now  subject  to  the  NPDES 
program  but  may  in  the  future  become 
subject  to  the  NPDES  program.  These 
sources  would  be  subject  to  the 
requirements  of  the  NPDES  program 
once  designated. 

Designation  of  sources  can  be  made 
on  a  case-by-case  basis  involving  an 
individual  source.  For  example,  an 
individual  medium-sized  animal 
feeding  operation  (AFO)  may  be 
designated  as  a  medium-sized 
concentrated  animal  feeding  ofieration 
(CAFO).i  Designation  can  also  be  made 


prografit  im( 
nde  wt  1  be 


■  An  example  of  a  source  that  may  be  designated 
as  a  point  source  on  an  individual  basis  and  which 
at  the  time  of  designation,  would  fall  within  the 
current  definition  of  a  new  discharger,  is  a  medium- 
sized  animal  feeding  operation  (AFO)  designated  as 
a  medium-sized  concentrated  animal  feeding 
operation  (CAFO).  This  would  be  the  case  where 
that  AFO  started  discharging  pollutants  after 
August  13, 1979.  This  source  is  not  a  new  source 
(there  is  no  applicable  NSPS  yet)  and  this  sourtx 
has  never  received  a  finally  effsctive  NPDES  permit. 
As  an  AFO,  the  source  is  not  s\ibject  to  the  NPDES 
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new  source 
I  this  source 
NFDES  permit, 
to  the  NFDES 


by  category.  For  example,  sources  that 
will  bedome  subject  to  the  NPDES 
progratn  under  the  Storm  Water  Phase  n 
rule  will  be  designated  on  a  categorical 
basis.2 1  Although  these  sources  have 
been  discharging  before  and  at  the  time 
of  designation,  they  would  fiall  within 
the  cuiflent  definition  of  a  new 
discha^er.  As  a  result,  unless  EPA 
amendkj  the  definitions  of  a  new 
dischafiger  and  an  existing  soiuce  for 
this  pilose,  these  sources  would  be 
subject  to  the  proposed  requirements  of 
40  CFRt22.4(j)  and  131.12(a){l)(ii).  As 
mentioned  above.  EPA  intends  these 
sections  to  apply  only  to  sources 
proposji^  to  discharge  new  pollutant- 
loads  to  a  waterfaody. 

1.  Whioi  Sources  Discharge  New 
Pollutaikt  Loads  to  a  Wateiirady? 

Souitoas  that  are  proposing  to 
discharge  new  pollutant  loads  to  a 
waterbddy  are  dischargers  that  have  not 
yet  begun  discharging  but  are  proposing 
to  discjiarge.  Also  discharging  new 
pollutfl|iit  loads  are  those  dis(±argers 
that  ha^  been  discharging  to  one 
waterbody  and.  for  example,  propose  to 
move  tbieir  outfall  to  another  location 
not  within  the  "same  body  of  water." 
Existing  dischargers  that  expand  or 
increasia  their  loads,  discharge  new 
pollutaUt  loads  to  a  wateibody  as  well. 

For  li^oposed  40  CFR122.4())  and 
131.12(a)(l){ii)  to  apply  only  to 
dischailgers  that  propose  to  dischaige 
new  pqUutant  loads  to  a  waterbody. 
EPA  is  Ji^roposing  to  modify  the 
definit^n  of  a  new  dischai^r.  In 
addition.  EPA  is  proposing  to  delete  the 
current^  definition  of  an  existing  source 
at  40.CFF  122.29  and  replace  it  with  a 
new  tenn,  "existing  discharger,"  which 
will  be  defined  in  40  CFR  122.2.  EPA 
believe^lthat  consoUdating  these 
definitions  into  one  section  provides 
greater  clarity.  The  proposed 
modifications  would  result  in 
dischai^rs  that  fall  into  two  classes, 
those  that  are  currently  discharging  to 
the  same  body  of  water  (or  existing 
dischargers)  and  those  that  are  not  now 
discharging  but  wish  to  discharge  in  the 
future  [at  new  dischargers).  For 

±r 

permit  prpfntn  because  AFOs  are  exempt  from 
pennit  requirements  under  40  CFR  122.3(e). 
Howrevsr,  if  that  source  is  designated  as  a  CAFO 
(under  40:CFR  122.23)  at  any  time  in  the  future,  it 
would  Call  ^thin  the  current  definition  of  a  new 
discharger- 

'  An  example  of  a  source  which  may  become 
subject  to  the  NPDES  program  as  a  result  of  a 
categorical  designation  of  point  sources  and  which 
would  Call  within  the  current  definition  of  a  new 
discharger  is  any  Storm  Water  Phase  n  source  that 
currently  Is  and  has  been  dischar^mg  polluUnts  at 
any  point  after  August  13, 1979.  These  sources  are 
not  new  sonrces  (there  is  no  applicable  NSPS)  and 
these  sounces  have  never  received  a  finally  effective 
NPDES  p«tnit 


purposes  of  40  CFR  122.4(j)  and 
131.12(a)(l)(ii),  however,  although 
dischargers  would  be  classified  as  either 
"new  dischargers"  or  "existing 
dischargers,"  a  new  discharger  may  also 
be  a  new  source  and  an  existing 
discharger  may  also  be  a  new  source.  ^ 

2.  Would  Dischargers  Who  Are 
Currently  Discharging  but  Move  Their 
Outfall(s)  to  Another  Waterbody  Be 
Subject  to  This  Proposal? 

Some  dischargers  move  their  outfalls 
from  one  waterbody  to  another 
waterbody.  In  order  to  protect  impaired 
waterbodies,  EPA  believes  it  is 
appropriate  to  subject  these  dischargers 
to  the  new  requirements  reflected  in 
today's  proposal.  This  is  consistent  with 
the  Agency's  intent  to  subject  sources 
introducing  new  pollutant  loads  to  a 
waterbody  to  today's  new  requirements. 
An  outfall  would  not  be  subject  to 
today's  new  requirements  if  it  was 
moved  within  the  "same  body  of  water" 
as  the  existing  outfall  location.  In 
determining  whether  the  outfall  is 
moved  within  the  "same  body  of  water" 
as  its  original  location,  the  permitting 
authority  should  consider  whether:  (1) 
The  background  concentration  of  the 
pollutant  in  the  receiving  water 
(excluding  any  amoimt  of  the  pollutant 
in  the  facility's  discharge)  is  similar  at 
and  between  both  outfdl  points;  (2) 
there  is  a  direct  hydrological  connection 
between  outfall  points;  and  (3)  water 
quality  characteristics  (e.g.,  temperatiu«, 
Ph,  hardness)  are  similar  at  and  between 
both  outfall  points.  Dischargers  who 
move  an  outfiall(s)  within  the  same  body 
of  water  would  remain  existing 
dischargers. 

The  proposed  modifications  to  the 
definitions  of  a  new  discharger  and  an 
existing  source  will  capture  these 
sources  as  sources  that  would  be  subject 
to  proposed  40  CFR  122.4(j)  and 
131.12(a)(l)(ii). 

3.  Will  the  Proposed  Changes  to  the 
Definitions  of  a  New  Discharger  and  an 
Existing  Source  Affect  Their 


'The  definition  of  a  new  source  remaina 
unchanged.  A  new  source  is  a  source  which  began 
construction  after  the  promulgation  of  applicable 
new  source  performance  standards  (NSPS).  Under 
this  unchanged  definition  of  a  new  source,  existing 
dischargers  and  new  dischargers  (under  this 
proposal)  can  be  new  sources  subject  to  NSPS.  For 
example,  if  a  discharger  is  a  new  discharger  under 
this  proposal  and  that  discharger  began 
construction  after  the  promulgation  of  applicable 
NSPS,  then  that  discharger  would  also  be  a  new 
source  (subject  to  NSPS).  Likewise,  if  a  discharger 
is  an  existing  discharger  under  this  proposal  and 
that  discharger  began  construction  after  the 
promulgation  of  applicable  NSPS,  then  that 
discharger  would  also  be  a  new  source  (subject  to 
NSPS).  If  there  are  no  applicable  NSPS  for  either 
discharger,  then  neither  would  be  a  new  source. 


Application  Elsewhere  in  the 
Regulations? 

In  modifying  the  definition  of  a  new 
discharger,  deleting  the  definition  of  an 
existing  source  and  proposing  a 
definition  for  a  new  term,  an  existing 
discharger,  EPA  does  not  intend  to 
affect  any  other  existing  regulations  or 
effluent  guidelines,  including  EPA's 
permit  decisionmaking  regulations. 
Under  40  CFR  124.16  and  124.60  of 
EPA's  pennit  decisionmaking 
procedures,  a  "new  discharger,"  whose 
permit  is  the  subject  of  a  pending 
administrative  appeal,  is  without  a 
permit  until  the  appeal  process  has 
concluded  and  the  Agency's  action  has 
become  final.  On  the  other  hand,  an 
existing  facility,  whose  pennit  is  the 
subject  of  a  pending  administrative 
appeal,  is  not  without  a  permit  until  the 
appeal  process  has  concluded.  The 
uncontested  terms  of  an  existing 
faciUty's  permit  take  effect  pending  the 
conclusion  of  an  administrative  appeal. 
Although  today's  proposal  would 
change  the  definitions  of  a  new 
discharger  and  an  existing  source,  EPA 
does  not  intend  to  change  the 
application  of  40  CFR  124.16  or  124.60 
at  this  time.  Accordingly,  a  discharger 
who.  imder  the  existing  definitions,  is  a 
"new  discharger"  and  who,  imder  the 
definitions  in  today's  proposal,  would 
be  an  "existing  discharger,"  would  be 
treated  as  a  "new  discharger"  for 
purposes  of  40  CFR  124.16  and  124.60. 
That  is,  a  discharger  who  would  become 
an  "existing  discharger"  by  virtue  of  the 
changes  in  today's  proposal,  would  still 
be  without  a  pennit  pending  the 
conclusion  of  an  administrative  appeal 
of  the  discharger's  permit.  EPA  believes 
that  this  interpretation  of  40  CFR  124.16 
and  124.60  makes  sense  because 
dischargers  who  become  "existing 
dischargers"  by  virtue  of  the  changed 
definitions  proposed  today  would  not 
have  been  operating  imder  an  existing 
permit  (this  class  of  dischargers  are 
those  that  are  discharging  and  not 
subject  to  NPDES  regulation 
(discharging  legally  without  a  permit) 
but  are  designated  as  sources  subject  to 
NPDES  regulation  at  some  point  in  the 
futvire).  EPA  has  long  required  that 
those  who  wish  to  contest  pennit  terms 
do  so  on  their  own  time.  43  FR  37,087 
(Aug.  21, 1978).  This  pri^iple  is 
especially  compelling  when  the  Agency 
has  never  acted  to  approve  the  discharge 
on  any  set  of  terms  or  conditions. 

EPA  believes  that  an  amendment  to 
40  CFR  part  124  would  clarify  how  EPA 
intends  the  stay  provisions  in  40  CFR 
124.16  and  124.60  to  apply  to  "existing 
dischargers";  however.  EPA  has  not 
included  revised  language  in  today's 
proposal  because  the  Agency  has. 
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elsewhere,  proposed  chooges  to  40  CFR 
124.16  and  124.60  which  have  not  yet 
been  finalized.  61 FR  65.268  (Dec.  11. 
ig96)(Aniendnient  to  Straemline  the 
National  Pollutant  Discharge 
Elimination  System  Program 
Regulations:  Round  2).  EPA  proposes  to 
amend  40  CFR  124.16  and  124.60  in  a 
way  that  more  clearly  reflects  its 
understanding  of  their  applicability  to 
"existing  dischargers"  and  which  will 
ccmfonn  to  the  revisions  made  to  these 
provisions  in  the  Round  2  NPDES 
Streamlining  Rule  once  the  contours  of 
those  revisions  have  become  final.  EPA 
solicits  comment  on  whether  or  not  a 
new  discharger  that  would  become  an 
existing  disoiarger  under  the  definitions 
in  today's  proposal  should  be  treated  as 
an  existing  discharger  for  purposes  of  40 
CFR  124.16  and  124.60. 

EPA  also  invites  comment  on  whether 
the  modifications  to  these  definitions 
will  have  an  effect  on  their  application 
elsewhere  in  the  NPDES  regulations. 
EPA  may  amend  the  respective  sections 
so  that  these  definitional  changes  do  not 
afiiact  those  sections. 

4.  Would  Any  Existing  Dischargers  Be 
Subject  to  This  Proposal? 

EPA  has  consistently  believed  that  the 
mere  &ct  that  an  existing  discharger 
currently  discharges  does  not  give  them 
the  privilege  to  disdiarge  any  amount  of 
additional  loads  without  consequence. 
Therefore.  EPA  is  also  proposing  to 
subiect  existing  dischargers  undergoing 
a  significant  expansion  to  proposed  40 
CFR  122.4(j)  and  131.12(a)(l)(ii).  The 
term  "significant  expansion"  will  be 
newly  defined  in  40  CFR  122.2. 

5.  How  Is  EPA  Proposing  To  Define 
What  Constitutes  a  "Significant 
Expansion"  of  an  Existing  Discharger? 

EPA  is  proposing  to  define  the  term 
"significant  e3cpansion"  to  mean  a 
twenty  percent  or  greater  increase  in 
loadings  above  the  discharger's  current 
permit  limit.  Twenty  percent  is 
consistent  with  EPA's  "Guidance 
Manual  for  the  Use  of  Production-Based 
Pretreatment  Standards  and  the 
Combined  Wastestream  Formula." 
September  19, 1985.  There,  the  Agency 
stated  that  an  industrial  user  (lU)  is 
required  to  notify  the  Control  Authority 
immediately  where  the  Ill's  average 
production  and  flow  rate  data  have 
"significantly"  changed.  The  guidance 
further  explains  that  as  a  general  rule, 
the  average  rate  is  considered  to  have 
changed  significantly  if  the  change  is 
greater  than  twenty  percent.  Where 
there  is  a  significant  change  in  these 
rates,  it  is  suggested  that  the  Control 
Authority  reevaluate  the  limits  in  the 
Ill's  permit.  In  the  preamble  to  the 


revision  to  the  General  Pretreatment 
Regulations  for  Existing  and  New 
sources,  FR  40562, 40565,  October  17, 
1988,  EPA  confirmed  the  use  of  twenty 
percent  as  the  level  at  which  an  average 
rate  is  considered  to  have  changed 
significantly.  The  Agency  stated  that 
"for  purposes  of  today's  rule,  any 
increase  or  decrease  in  production  (or 
flow)  rates  will  generally  be  deoned 
significant  if  the  change  is  equal  to  or 
greater  than  twenty  percent  of  the  long 
term  average  production  (or  flow)  rate  at 
the  facility."  Therefore,  in  order  to 
maintain  consistency  with  its  current 
guidance,  EPA  is  proposing  a  twenty 
percent  increase  in  loadings  above  the 
discharger's  current  permit  limit  as  the 
threshold  level  which  defines  a 
simificant  expansion. 

The  Agency  believes  however,  that 
using  an  increase  in  "loadings"  rather 
than  "production  or  flow  rates"  is  more 
appropriate.  Today's  proposal  is 
appli(^le  to  dischargers  proposing  to 
discharge  new  pollutant  loads  into  a 
waterbody  and  there  may  be  cases 
where  an  increase  in  production  rates 
may  not  result  in  a  corresponding 
increase  in  pollutant  loads.  EPA  invites 
comment  on  the  appropriateness  of  a 
twenty  percent  increase  in  loadings 
above  the  discharger's  ciurent  permit 
limit  as  the  threshold  level  which 
defines  a  significant  e^^iansion. 

EPA  is  also  considenng  the  use  of  a 
fifty  rather  than  a  twenty  percent 
increase  in  loadings  above  the 
discharger's  current  permit  limit  as  the 
threshold  level  to  define  a  "significant 
expansion."  A  threshold  level  of  fifty 
percent  is  consistent  with  other  Agency 
guidance.  On  December  18, 1984,  EPA 
put  out  guidance  on  the  "Calculation  of 
Production-Based  Effluent  Limits" 
(Memorandimi  from  J.  William  Jordan  to 
Regional  Branch  Chiefe).  The  purpose  of 
the  guidance  was  to  clarify  the 
procedure  for  calculating  production- 
based  effluent  limitations  and  to 
Srovide  guidance  on  the  use  of  alternate 
mitations. 

Effluent  limitations  guidelines  are 
often  derived  from  production  rates  and 
are  set  at  levels  which  include  some 
variations  in  production.  However, 
certain  facilities  may  have  large  random 
or  cyclic  fluctuations  in  production 
rates  where  it  would  be  appropriate  to 
have  alternative  effluent  limitations 
which  are  applicable  at  some  increased 
production  rate.  The  guidance 
mentioned  above  suggests  that  if 
production  rates  are  expected  to  change 
"significantly"  during  Ae  life  of  the 
permit,  the  permit  should  include 
alternate  limits.  The  guidance  identifies 
that  it  is  generally  agreed  that  a  ten  to 
twenty  percent  fluctuation  in 


production  is  within  the  range  of 
normal  variability  and  thus,  would  not 
need  alternate  limits.  Further,  it  states 
that  changes  in  production  rates  which 
are  substantially  higher,  "such  as  fiffy 
percent,"  would  warrant  the 
consideration  of  alternate  limits.  EPA 
seeks  comment  on  whether  a  fifty 
percent  increase  in  loadings  above  the 
discharger's  ciurent  permit  limits 
should  be  used  to  define  a  significant 
expansion. 

Other  statutes  and  regiilations  also 
establish  thresholds  over  which  a  source 
cannot  change  without  inciuring 
diffiarent  requirements.  The  Resource 
Conservation  and  Recovery  Act  (RCRA) 
permit  regulations  hold  that 
"reconstruction"  occura  when  capital 
investment  in  the  changes  to  the  facility 
exceed  fifty  percent  of  the  capital  cost 
of  a  comparable  entirely  new  hazardous 
waste  management  faciUty.  40  CFR 
270.72(b).  An  interim  status  facility  (a 
facility  that  is  in  existence  on  the 
effiactive  date  of  statutory  or  regulatory 
amendments  that  render  the  facility 
subject  to  the  requirement  to  have  a 
RCRA  permit),  is  treated  as  having  been 
issued  a  permit  and  may  make  changes 
short  of  reconstruction,  but  cannot  make 
changes  amounting  to  reconstruction 
until  the  facility  receives  a  permit. 

Under  the  Clean  Air  Act,  new  source 
review  applies  to  new  major  sources 
and  modifications  to  existing  major 
sources.  42  U.S.C.  7411.  A  modification 
of  an  existing  major  source  triggers 
review  if  it  is  a  physical  or  operational 
change  that  increases  emissions  by  a 
"significant"  amoimt.  By  regulation, 
EPA  has  defined  "significant"  based  on 
thepollutant  emitted.  40  CFR 51.165. 

EPA  invites  comment  on  whether  a 
threshold  level  other  than  twenty  or 
fifty  percent  should  trigger  the 
applicability  of  40  CFR  122.4(j)  and 
131.12(a)(l)(ii).  One  option  wotild  be  to 
allow  the  permitting  authority  to 
determine  what  constitutes  a  significant 
expansion  on  a  case-by-case  basis, 
without  establishing  a  specific  threshold 
level. 

The  Agency  notes  that  where  an 
existing  discharger  imdergoes  a 
'significant  expansion,"  only  the 
expanded  portion  of  the  disdiarge  (the 
new  loadings)  would  be  subject  to  the 
offset  requirements  imder  40  CFR 
131.12(a)(l)(ii).  For  existing  dischargers 
with  a  current  permitted  load,  the 
definition  of  a  significant  expansion  and 
the  amount  for  which  offsets  are 
required  would  be  based  on  the  increase 
in  the  permitted  load. 

Based  on  an  initial  analysis  of 
potentially  affected  sources,  EPA 
believes  that  the  cost  to  dischargers  of 
using  a  threshold  of  twenty  percent  to 


defin^  a  significant  expansion  would 
not  be  significantly  greater  than  the  cost 
of  U8i|ig  a  threshold  of  50  percent.  EPA 
request  comment  on  this  initial 
conclusion  and  any  supporting  data 
commanters  can  provide. 

EPA  also  invites  comment  on  how  tO'« 
measiiiie  a  significant  expansion  and  to 
calcul&te  the  corresponding  offset 
requir^ents  for  those  dischargers  who 
increak^  the  loadings  of  a  pollutant  for 
whicU^e  waterbody  is  impaired  but  for 
which  ^ere  is  no  current  permitted  load 
(there  |is  no  effluent  limit  for  that 
parti(ni4ar  pollutant  in  the  discharger's 
penniU  It  is  EPA's  intent  that  the  offset 
requirements  apply  to  new  i>ollutant 
loads  ^d  in  the  case  of  an  existing 
disduffjger.  "significant"  new  pollutant 
loads. 


B.  Wh^  Are  the  Proposed  Changes  to 
the  Fe^jtpral  Antidegradation  Policy? 

EPA  IS  proposing  to  amend  40  CFR 
131.12Ke)  to  require  a  new  discharger,  or 
an  existing  discharger  undergoing  a 
signifit^t  expansion,  proposing  to 
discharge  to  a  waterbody  not  attaining 
water  cyUality  standards,  the  pollutant(s) 
causinglthe  nonattainment,  to  achieVia 
reasonable  further  progress  toward 
attaining  water  quality  standards.  This 
requireinent.  in  addition  to  otherwise 
applic^le  requirements  of  the  CWA, 
would  apply  where  there  is  no  EPA 
approved  or  established  Total  Maximum 
Daily  liciad  (TMDL).  When  EPA  has 
approvjeid  or  established  a  TMDL,  a  new 
dischai^er  proposing  to  discharge  the 
pollutaat(s)  for  whidi  the  TMDL  was 
establii  ;^ed,  may  discharge  only  in 
accordance  with  that  TMDL  or  a 
revised!,  iapproved  TMDL.  It  would 
apply  cjiUy  to  new  dischargers  and 
existing  |dischaigers  undergoing  a 
signifig^t  expansion  that  are  not  a 
small  business  or  entity  as  defined  in  5 
U.S.C.  $0l(6).  Therefore,  a  new 
dischaiger  or  existing  discharger 
imdergmng  a  significant  expansion 
which  i^  not  a  small  business  or  entity, 
would  ^^  to  comply  with  a  permit 
limit  thiait  derives  firom  and  complies 
with  water  quality  standards  and  this 
new  requirement  for  reasonable  further 
progress.  With  this  proposed  change, 
EPA  intBnds  to  ensure  reasonable 
further  {frogress  toward  restoring  water 
quality  standards  in  impaired  waters 
prior  tollpe  completion  of  TMDLs.  EPA 
emphasptes  that  this  is  an  interim 
approach  to  attaining  water  quality 
standards;  these  requirements  appjy 
only  until  the  TMDL  is  approved  or 
established  by  EPA,  and  the  TMDL  is 
implemented  with  respect  to  the 
discharger  subject  to  these 
requirei  lients. 


1.  What  Is  the  Current  Federal 
Antidegradation  Policy? 

Section  303(c)  of  the  CWA  establishes 
the  basis  for  federal  water  quality 
standards.  EPA  regulations 
implementing  section  303(c)  are 
published  at  40  CFR  part  131.  Under 
these  rules,  the  minimum  elements  that 
must  be  included  in  a  State's  water 
quality  standards  include:  use 
designations  for  all  waterbodibs  in  the 
State,  water  quality  criteria  sufficient  to 
protect  those  use  designations,  and  an 
antidegradation  policy.  See  40  CFR 
131.6.  States  may  also  include  in  their 
standards,  policies  generally  affecting 
the  standards'  application  and 
implementation.  See  40  CFR  131.13. 
These  policies  are  subject  to  EPA  review 
and  approval. 

The  ciirrent  federal  antidegradation 
policy  performs  an  essential  function  in 
protecting  and  maintaining  water 
quality.  Designated  uses  establish  the 
water  quality  goals  for  the  waterbody, 
water  quality  criteria  define  the 
minimum  conditions  necessary  to 
achieve  those  goals  and  the 
antidegradation  poUcy  specifies  the 
framework  to  be  used  in  making 
decisions  regarding  changes  in  water 
quality.  The  intent  of  an  antidegradation 
policy  is  to  ensure  that  in  all  cases,  at 
a  minimum:  (1)  Water  quality  necessary 
to  support  existing  uses  is  maintained 
(Tier  1);  (2)  that  where  water  quality  is 
better  than  the  minimum  level 
necessary  to  support  protection  and 
propagation  of  fish,  shellfish  and 
wildlife,  and  recreation  in  and  on  the 
water  ("fishable/swimmable"),  that 
water  quafity  is  also  maintained  and 
protected  unless,  through  a  public 
process,  some  lowering  of  water  quality 
is  deemed  to  be  necessary  to  allow 
important  economic  or  social 
development  to  occur  (Tier  2);  and  (3) 
where  waterbodies  are  of  exceptional 
recreational  or  ecological  significance, 
water  quality  is  maintained  and 
protected  (Tier  3).  Antidegradation 
plays  a  critical  role  in  allowing  States 
and  Tribes  to  maintain  and  protect  the 
finite  public  resource  of  clean  water  and 
ensure  that  decisions  to  allow 
reductions  in  water  quality  are  made  in 
a  public  manner  and  serve  the  public 
good.  States  and  authorized  Tribes  are 
required  to  adopt  antidegradation 
pohcies  at  least  as  stringent  as  the 
federal  antidegradation  policy. 

Section  131.12(a)  of  the 
antidegradation  policy,  contained  in  the 
federal  water  quality  standards 
regulation,  requires  that  existing  uses 
and  the  water  quaUty  necessary  to 
protect  them  be  maintained  and 
protected.  This  provision,  in  effect. 


establishes  the  floor  of  water  quality  for 
all  waters  of  the  U.S.,  and  that  all  waters 
of  the  U.S.  are  subject  to  Tier  1 
protection.  In  general,  waters  that  are 
subject  only  to  Tier  1  antidegradation 
pohcies  are  those  waterbodies  that  do 
not  exceed  the  CWA  section  101(a) 
goals.  These  waters  either  do  not  have 
any  remaining  assimilative  capacity  to  " 
receive  additional  loads  of  pollutants 
without  causing  the  loss  of  the  existing 
use  or  the  water  Quality  already  is 
degraded  below  that  necessary  to 
maintain  an  existing  use.  "Existing 
uses"  are  defined  at  40  CFR  131.3(c)  as 
those  uses  actually  attained  in  the 
waterbody  on  or  after  November  28, 
1975,  whether  or  not  they  are  included 
in  the  water  quaUty  standards. 
Antidegradation  pohcies  are  generally 
implemented  for  Tier  1  by  reviewing 
and  determining  whether  a  discharge 
would  impair  an  existing  use.  Tier  1 
currently  requires  that  water  quality 
necessary  to  protect  existing  uses  shall 
be  maintained  and  protected.  In 
addition,  the  State  or  Tribe  should 
ensure  that  all  existing  uses  are 
designated  in  accordance  with  40  CFR 
131.10(i). 

2.  What  Were  the  Recommendations  of 
the  TMDL  Federal  Advisory  Committee? 

The  Federal  Advisory  Committee  on 
the  Total  Maximum  Daily  Load  Program 
recommended  a  number  of  ways  to 
improve  the  effectiveness  and  efficiency 
of  EPA,  State,  Territorial  and  Tribal 
programs  under  section  303(d)  of  the 
CWA.  These  recommendations  address 
many  of  the  TMDL  program's  complex 
techiiical  and  policy  issues,  and  include 
recommendations  on  several  new  poUcy 
and  program  directions.  In  particular, 
the  Committee  recognized  that  there 
could  be  a  considerable  time  lag 
between  the  initial  listing  of  a 
waterbody  on  a  section  303(d)  Hst  of 
impaired  or  threatened  waters  and  the 
actual  completion,  approval  and 
implementation  of  the  TMDL.  Some  on 
the  Committee  noted  that  water  quaUty 
should  not  be  allowed  to  further 
degrade  during  that  time  period.  The 
Committee  recommended  that  EPA 
actively  encourage  and  support 
stakeholders  stabilizing  and  enhancing 
water  quality  before  a  TMDL  is  in  place 
(Committee  Report  at  page  17).  The 
Committee  noted  that  the  most 
successful  stakeholder  efforts  would 
lead  to  the  full  restoration  of  water 
quality  and  attainment  of  water  quality 
standards  and  ultimately  the  water's 
removal  from  the  section  303(d)  Ust 
before  a  TMDL  is  developed.  The 
Committee  recommended  an  optional 
stabilization  plan  that  would  identify 
mechanisms  that  might  allow  for 
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exceptions  from  point  source  discharge 
restrictions  upon  demonstration  that  the 
optional  stabilization  plan  results  in 
parameter  specific  net  progress  in  water 
quality  through  means  other  than  those 
restrictions. 

EPA  believes  that  further  degradation 
of  already  impaired  waterbodies  must 
be  prevented  and  also  recognizes  the 
need  for  progress  toward  attaining  water 
quality  standards  in  this  interim  period. 
Therefore,  EPA  believes  that  by  creating 
a  new  requirement  under  the  federal 
antidegradation  policy  as  reflected  in 
today's  proposal,  not  only  will  further 
degradation  of  water  quality  be 
prevented,  but  reasonable  further 
progress  towards  restoring  water  quality 
standards  will  be  achieved. 

3.  What  Revisions  Is  EPA  Proposing 
Today? 

/.  Why  Is  EPA  Proposing  to  Require 
Dischargers  Subject  to  This  Proposal  to 
Achieve  Reasonable  Further  Progress 
Toward  Attaining  Water  Quality 
Standards? 

Water  quality  standards  serve  as  the 
foundation  for  the  water-quality  based 
approach  to  pollution  control  and  are  a 
fundamental  component  of  watershed 
protection.  Under  the  Clean  Water  Act, 
States,  Territories  and  authorized  Tribes 
adopt  water  quaUty  standards  to  protect 
public  health  or  welfare,  enhance  the 
quality  of  the  nation's  water  and  serve 
the  purposes  of  the  Act.  A  primary 
objective  of  the  Act  is  to  "restore  and 
maintain  the  chemical,  physical  and 
biological  integrity  of  the  Nation's 
waters."  CWA  section  101(a).  To  date, 
EPA's  implementing  regulations  at  40 
CFR 131  have  addressed  the  mandate 
for  restoring  the  nation's  waters  through 
the  specification  of  designated  uses. 
Designated  uses  are  defined  as  those 
uses  specified  for  each  waterbody  or 
segment,  whether  or  not  those  uses  are 
being  attained.  Designated  uses  focus  on 
the  attainable  condition  of  the 
waterbody,  in  contrast  to  existing  uses 
which  focus  on  the  past  or  present 
condition  of  the  waterbody.  It  is  through 
the  designation  of  uses  that  the 
environmental  goals  for  specific 
waterbodies  are  established.  States, 
Territories  and  authorized  Tribes  have 
the  flexiG«lity  to  estabUsh  goals  for 
waters  that  require  improvements  in 
water  quality,  thus  establishing  a 
requirement  for  restoration.  Today's 
proposal  supplements  the  restoration 
provisions  of  the  current  regulations.  By 
establishing  the  requirement  for 
reasonable  further  progress  as  a 
component  of  the  federal 
antidegradation  policy,  EPA  believes  the 
objectives  of  the  Act  will  be  advanced. 


Prior  to  today's  proposal,  Tier  1  of  the 
federal  antidegradation  policy  has  been 
aimed  at  protecting  and  maintaining 
existing  uses  of  waterbodies.  EPA 
believes  extending  the  protection  of 
existing  uses  to  include  a  provision 
aimed  at  promoting  reasonable  further 
progress  toward  restoring  water  quality 
in  impaired  waterbodies  is  both 
consistent  with  the  goals  of  the  Act,  and 
is  a  logical  means  for  meeting  those 
goals. 

The  Agency's  policy  choice  is 
supported  by  the  Act's  legislative 
history.  The  Senate  Report  states: 

In  those  waterbodies  which  are  not 
pristine,  it  should  be  the  national  policy  to 
take  those  steps  which  will  result  in  change 
toward  the  pristine  state  in  which  the 
physical,  chemical  and  biological  integrity  of 
the  waterbody  can  be  said  to  exist  Striving 
toward,  and  maintaining  the  pristine  state  is 
an  objective  which  minimizes  the  burden  to 
man  in  maintaining  a  healthy  environment, 
and  which  will  provide  for  a  stable  biosphere 
that  is  essential  to  the  well-being  of  human 
society.  S.  Rep.  No.  92-414, 92d  Cong.  1st. 
Sess.  at  76-77  (1971). 

Establishing  a  requirement  for 
reasonable  further  progress  will  result  in 
improvements  in  water  quality  and 
progress  toward  attaining  water  quality 
standards,  pending  the  establishment, 
approval  and  implementation  of  the 
TMDL. 

Today,  EPA  is  proposing  to  require 
large  new  and  significantly  expanding 
dischargers  proposing  to  discharge  to 
nonattained  waterbodies  to  achieve 
reasonable  further  progress  toward 
attaining  water  quality  standards  before 
discharging  additional  loadings  of  the 
pollutant  causing  the  nonattainment.  In 
effect,  certain  dischargers  will  be 
required  to  show  net  progress  toward 
improving  water  quality  as  a  condition 
of  being  authorized  to  discharge  to  a 
nonattained  waterbody.  EPA  believes 
this  proposal  is  consistent  with  the 
recommendations  of  the  Federal 
Advisory  Committee  on  the  Total 
Maximiun  Daily  Load  Program,  and  the 
approach  chosen  by  the  Agency  when 
faced  with  the  need  to  address  a  similar 
problem  under  the  Clean  Air  Act. 

a.  How  Does  This  Relate  to  the  TMDL 
Federal  Advisory  Committee's 
Recommendations? 

As  noted  above,  the  Committee 
recommended  that  EPA  actively 
encoiuage  and  support  stakeholders 
stabilizing  and  enhancing  water  quality 
before  a  TMDL  is  in  place.  While  EPA 
is  not  adopting  all  of  the  Committee's 
recommendations,  the  Agency  believes 
that  progress  toward  the  section  101(a) 
goals  of  the  Act  should  occur  before 
allowing  some  new  and  significantly 
expanding  dischargers  to  add  new  loads 


of  the  pollutant  causing  the 
nonattainment  to  an  impaired 
waterbody. 

b.  Has  This  Approach  Been  Used  in 
Other  Statutes? 

Just  as  the  Clean  Water  Act 
establishes  the  goal  to"*  *  'restore 
and  maintain  the  chemical,  physical 
and  biological  integrity  of  the  Nation's 
waters,"  &e  Clean  Air  Act  declares  its 
purpose  is  "to  protect  and  enhance  the 
quality  of  the  Nation's  air  resoiuces  so 
as  to  promote  the  public  health  and 
welfare  and  the  productive  capacity  of 
its  population."  CAA  sectionl01(b)(l). 
Given  these  similar  goals,  the  actions 
and  reasoning  of  the  Agency  and 
Congress  in  dealing  with  areas  which 
are  not  meeting  air  quality  standards 
can  serve  to  guide  EPA's  policy  choices 
when  dealing  with  waterbodies  which 
are  not  attaining  water  quality 
standards. 

In  1970,  the  Clean  Air  Act  required 
generally,  that  State  programs  had  to 
ensure  that  new  sources  did  not 
interfere  with  the  attainment  of  national 
ambient  air  quality  standards  (NAAQS). 
In  1976,  EPA  issued  an  interpretive 
ruling  on  the  preconstruction  review 
requirements  for  major  new  stationary 
sources  proposing  to  locate  in  an  area 
that  exceeded  a  NAAQS.  Given  a 
standard  and  an  area  not  in  attainment 
with  a  standard,  the  Agency  believed 
that  it  was  reasonable  to  allow  a  new 
addition  of  the  pollutant  causing  the 
nonattainment  only  if  the  new  soiuce 
ensured  that  reasonable  progress  was 
made  toward  meeting  that  standard.  41 
PR  55524.  Congress  agreed  that  EPA's 
requirement  was  reasonable.  As  a  result. 
Congress  clarified  in  the  Clean  Air  Act 
Amendments  of  1977  that,  in  general,  a 
new  permit  to  construct  and  operate  a 
new  major  stationary  source  or  a  major 
modification  to  an  existing  source 
proposing  to  emit  the  pollutant  of 
concern  in  a  nonattainment  area  may 
only  be  issued  if  reasonable  further 
progress  toward  attainment  of  the 
NAAQS  was  made  and  the  source  met 
the  most  stringent  emissions  limits. 
CAA  section  173. 

Given  the  similar  statutory  goals  and 
the  similar  circumstances,  EPA  again 
believes  it  would  be  reasonable  to 
require  new  and  significantly  expanding 
existing  dischargers  proposing  to 
discharge  additional  loads  of  the 
pollutant(s)  causing  the  nonattainment 
of  water  quality  standards  to  ensiue  that 
progress  is  made  toward  attainment  of 
the  standards  in  the  futiue.  EPA 
believes  that  establishing  a  similar 
requirement  for  reasonable  further 
progress  as  a  component  of  the  federal 
antidegradation  policy  is  the  best  way  to 
meet  the  goals  of  the  Clean  Water  Act 
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when  |f  iced  with- new  and  significantly 
expan|c  ing  existing  dischargers  wishing 
to  locate  on  impaired  waterbodies. 

EPA  invites  comments  on  this 
propoted  change  to  Tier  1  of  the  federal 
antidera^dation  policy.  EPA  also  invites 
comment  on  whether  some  other 
appro^th  could  serve  as  an  appropriate 
meaiTsj  io  ensure  reasonable  further 
progreias  toward  restoring  water  quality 
standaii|ds  in  the  interim  period  twtween 
listing;  pf  waterbodies  under  CWA 
8ectioi^:303(d),  and  the  establishment, 
approval  and  implementation  of  the 
TMDiil 

a.  Hdw  is  EPA  Proposing  to  Define 
Reasohoble  Further  Progress? 

As  stated  above,  EPA  is  proposing  to 
require  reasonable  further  progress  as  a 
means  of  achieving  the  objectives  of  the 
Clean  Water  Act.  EPA  is  also  today 
proposing  a  definition  of  reasonable 
further  progress  for  some  new  and 
existing  dischargers.  EPA  believes 
reasonwle  further  progress  is  best 
achieved  by  offsetting  any  new  loading 
of  the  j>pllutant  of  concern  to  an 
impaii^  waterbody  by  reducing  loads 
of  the  ^me  pollutant  from  existing 
sources  {located  on  the  same  waterbody. 
EPA  fukther  befieves  that  an  offset  of  at 
least  oie  and  a  half  to  one  is  generally 
appropnate  as  means  of  ensuring 
reasonable  further  progress.  Offsets  are 
not  on^  the  most  feasible  means  to 
achieve  [reasonable  further  progress  for 
new  and  significantly  expanding 
dischaiggers,  they  are  a  logical  means  to 
actually  achieve  such  progress.  Further, 
they  are  a  means  the  Agency  has  chosen 
in  similar  circiunstances. 

EPA  if  thus  proposing  that,  in  general, 
pollutaht  load  reductions  must  be  one 
and  a  hiaflf  times  the  new  loads  of  the 
pollutant  to  the  waterbody  (see 
discussion  below).  Under  such  a 
requiretaent,  reasonable  further  progress 
toward  Inieeting  the  applicable  water 
quality  i^tandard  would  be  achieved 
becaus4  ihe  total  load  of  the  pollutant  to 
the  watbrbody  is  reduced.  An  added 
benefit  bf  requiring  offsets  as  the  means 
for  achieving  reasonable  further 
progres^iis  that  the  requirement  creates 
an  inceiihve  for  pollution  prevention.  A 
discharger  subject  to  the  requirement 
can  redtijce  the  burden  of  finding 
sufficiepk  offsets  by  reducing  the 
amountlof  pollutant(s)  the  discharger  is 
proposing  to  add  to  the  impaired 
waterbojchr. 

EPA  a^  believes  that  this  proposed 
requireitient  will  serve  as  a  catalyst  for 
the  establishment  of  a  trading  market 
between  large  new  dischargers  and 
existingi«|isdiargers  undergoing  a 
si^ificaat  expansion,  and  existing 
point  source  dischargers  or  nonpoint 
sources.  See  discussion  below).  EPA 


believes  that  the  establishment  of  a 
trading  market  will  give  dischargers 
more  options  to  achieve  any  future 
permit  limits  required  by  TMDLs  more 
efficiently. 

a.  Has  Reasonable  Further  Progress 
Been  Defined  Under  Other  Statutes? 

In  1977,  Congress  amended  the  Clean 
Air  Act  and  adopted  the  general 
requirements  for  a  new  permit  to 
construct  and  operate  a  new  major 
stationary  source  or  a  major 
modification  to  an  existing  source 
proposing  to  emit  the  pollutant  of 
concern  in  a  nonattainment  area.  Such 
permits  may  be  issued  If,  by  the  time  the 
soim»  begins  operating,  sufficient 
offsetting  emissions  reductions  have 
been  attained  such  that  the  total 
emissions  in  the  area  will  he  sufficiently 
less  than  the  emissions  from  existing 
sources  prior  to  the  application  for  a 
new  permit  so  as  to  represent  reasonable 
further  progress.  CAA  section  173.  The 
term  "reasonable  further  progress"  was 
defined  as  "such  annual  incremental 
reductions  in  emissions  of  the  relevant 
air  pollutant  as  are  required  by  this  part 
or  may  be  reasonably  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
national  ambient  air  quality  standards 
by  the  applicable  date."  CAA  section 
171(1).  Congress  adopted  this  new 
provision  "to  allow  reasonable 
economic  growth  to  continue  in  an  area 
while  making  reasonable  further 
progress  to  assure  attainment  of  the 
standards  by  a  fixed  date.  *  *  •"  95 
Com.  House  Report  294  at  •211. 
EPA  believes  that  the  Agency's 
experiences  under  the  Clean  Air  Act 
serve  as  a  useful  guide  for  its  policy 
choices  with  respect  to  treatment  of  new 
loads  of  pollutants  to  impaired 
waterbodies  under  the  Clean  Water  Act. 
EPA's  proposals  today  ^,  therefore, 
similarly  designed  to  allow  continued 
growth  in  areas  which  are  not  meeting 
water  quality  standards  while  ensuring 
that  progress  toward  meeting  water 
quality  standards  is  not  halted  or 
reversed. 

Hi.  What  Offsets  Would  Affected 
Dischargers  Need  to  Obtain  to  Ensure 
Reasonable  Further  Progress? 

EPA  is  proposing  to  require  that  large 
new  and  significantly  expanding 
dischargers  obtain  and  maintain  offsets, 
i.e.,  pollutant  load  reductions,  in 
general,  in  the  amount  of  one  and  a  half 
to  one.  In  other  words,  these  dischargers 
would  need  to  obtain  and  maintain  an 
offset  of  least  of  one  and  a  half  times  the 
amoimt  of  the  new  or  additional 
pollutant  loadings  they  are  proposing  to 
discharge.  The  specific  requirements  for 
an  individual  discharger  would  be 
dependent  upon  the  type  of  pollutant 


for  which  the  waterbody  is  impaired 
(which  is  also  the  pollutant  the 
discharger  is  proposing  to  discharge), 
the  source  from  which  the  discharger  is 
proposing  to  obtain  and  maintain  the 
offsetting  load  reductions,  and  the  large 
new  or  significantly  expanding 
discharger  itself  In  addition,  EPA  is 
proposing  specific  pwrmitting 
requirements  to  implement  this  offset 
requirement.  (See  discussion  below). 

In  considering  the  amount  by  which 
a  proposed  discharge  should  be  offset. 
EPA  considered  the  burdens  associated 
with  achieving  the  necessary  pollutant 
load  reductions.  Based  upon  the 
Agency's  analysis  of  the  costs,  discussed 
below  in  section  VL  A,  EPA  believes 
that  in  most  cases  an  offset  in  the 
amount  of  one  and  a  half  times  the 
proposed  discharge  is  both  reasonable 
and  achievable. 

a.  Could  Offsets  Be  Obtained  From 
Exisiine  Nonpoint  Sources? 

EPA  believes  further  that  this 
proposed  requirement  will  result  in  load 
reductions  bom  sources  that  EPA  and 
States  authorized  to  administer  the 
NPDES  program  can  not  regulate  under 
the  NPDES  program.  Under  today's 
proposal,  large  new  or  significantly 
expanding  dischargers  would  need  to 
obtain  and  maintain  pollutant  load 
reductions  to  compensate  for  their 
proposed  increases  in  pollutant  loads. 
These  reductions  would  need  to  be 
obtained  from  existing  point  source 
discharger(s)  or  nonpoint  sources 
located  on  the  same  waterbody  as  the 
discharge  from  the  new  dischai^r  or 
existing  discharger  undergoing  a 
significant  expansion.  EPA  believes  the 
ability  to  obtain  offsets  from  nonpoint 
sources,  in  addition  to  point  source 
dischargers,  is  a  crucial  element  in 
ensuring  reasonable  further  progress 
toward  restoring  water  quality  pending 
the  completion  of  a  TMDL.  Nonpoint 
sources,  in  some  areas,  are  significant 
contributors  of  pollutants  to  waters  of 
the  United  States,  and  high  pollutant 
levels  persist  in  many  waterbodies. 
Furthermore,  in  many  cases  it  is  more 
cost  effective  to  obtain  significant 
reductions  from  non-point  sources  than 
to  impose  more  stringent  limitations  on 
point  sources. 

b.  Could  the  Director  Vary  the 
Amount  of  the  Offset? 

Today's  proposal  generally  requires 
that  the  amount  of  the  proposed 
dischai^ge  be  offset  by  pollutant  load 
reductions  of  one  and  a  half  times  the 
increase  in  mass  loadings.  The  amount 
of  the  offset  however,  could  be  varied, 
at  the  discretion  of  the  Director.  The 
Director  may  determine  that  an  offset 
greater  than  one  and  a  half  times  the 
proposed  discharge  is  necessary  in  order 
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to  ensure  reasonable  further  progress 
toward  restoring  Avater  quality 
standards.  The  Director  may  also 
determine  that  an  o^set  less  than  one 
and  a  half  times,  but  at  least  more  than, 
the  amount  of  the  proposed  discharge 
will  ensure  reasonable  further  progress. 
Each  of  these  cases  is  discussed  below. 

EPA  recognizes  the  potential  for  a 
significant  amount  of  uncertainty  in 
bmti  obtaining  and  maintaining  the 
pollutant  load  reductions,  depending  on 
the  source  of  the  reductions.  For 
example,  if  the  discharger  enters  into  an 
agreement  with  an  existing  point  source, 
the  discharger  would  be  presiuned  to 
have  an  o^et  requirement  of  one  and  a 
half  times  the  amoimt  of  the  proposed 
discharge.  However,  when  entering  into 
an  agreement  with  a  uuiipoint  source,  it 
may  be  somewhat  more  difficult  to 
determine  exactly  how  much  reduction 
will  be  achieved  and  whether  the    ^ 
reductions  would  be  maintained  over 
time,  due  to  the  imcertainties  regarding 
the  effects  of  management  practices 
designed  to  reduce  loads  Cram  nonpoint 
sources.  In  addition,  since  nonpoint 
sources  are  not  subject  to  an  NPDES 
permit,  the  permitting  authority  may 
nave  less  ability  to  ensure  that  offsets 
are  implemented  and  maintained.  EPA 
notes  however  that  many  States  have 
additional  authorities  beyond  those 
specified  in  the  CWA,  to  implement 
load  reductions  bom  nonpoint  sources. 

The  location  of  the  ofbetting  source(s) 
within  the  impaired  waterbody  may  also 
impact  the  potential  for  achieving 
reasonable  nuther  progress  in  attaining 
water  quality  standards.  If  the  source(s) 
of  the  offsetting  pollutant  load 
reductions  are  located  at  the  margins  of 
the  impaired  waterbody,  the  overall 
impact  of  the  pollutant  load  reductions 
in  terms  of  attaining  water  quality 
standards  is  more  difficult  to  determine. 
In  such  cases,  the  Director  may  require 
that  a  greater  amount  of  reductions  must 
be  realized  and  require  an  offset  greater 
than  one  and  a  half  to  one.  Specifically, 
the  final  offset  may  be  determined  by 
factors  such  as  how  ^eat  a  pollutant 
load  reduction  the  offsetting  source(s) 
would  actually  be  able  to  realize;  the 
likelihood  that  the  o&etting  source(s) 
will  be  able  to  maintain  the  offset;  and 
the  location  of  the  offsetting  source(s) 
Mrithin  the  impaired  waterbody. 

EPA  believes  allowing  the  EHrector 
the  discretion  to  require  an  ofliset  greater 
than  one  and  a  half  times  the  amoimt 
the  discharger  is  proposing  to  discharge 
is  appropriate  in  order  to  compensate 
for  imcertainties  associated  with 
obtaining  load  reductions  from 
ofiisetting  sources.  EPA  also  believes  this 
discretion  is  appropriate  to  account  for 
other  factors  which  may  include  the 


type  of  pollutant  and  the  degree  of 
impairment  of  the  waterbody. 

EPA  also  recognizes  that  situations 
may  exist  where  offsets  of  one  and  a  half 
times  the  proposed  discharge  are 
difficult  to  obtain,  such  that  an  offset  of 
less  than  one  and  a  half  to  one  (but 
greater  than  one  to  one)  may  satisfy  the 
requirement  for  reasonable  further 

E regress.  For  example,  there  may  only 
e  a  few  other  sources  of  the  pollutant 
causing  the  impairment,  the  other 
sources  may  discharge  a  very  limited 
amoimt  of  the  pollutant,  or  it  may  be 
very  costiy  to  control  the  discharge. 
WUle  EPA  beheves  these  situations  are 
limited  in  number,  allowing  the  Director 
the  discretion  to  require  an  offset  less 
than  one  and  a  half  times  the  proposed 
discharge  but  at  least  more  than  the 
amount  of  the  proposed  discharge  will 
still  ensure  reasonable  further  progress 
toward  restoring  water  quality  standards 
in  the  interim. 

To  assure  appropriate  implementation 
of  the  ofbet  provisions  by  authorized 
State  permitting  authorities,  EPA  would 
implement  its  oversight  role  though  the 
permit  objection  provisions  of  CWA 
section  402(d)  (The  Agency  proposes 
changes  to  the  permit  objection 
regulations  elsewhere  in  today's  notice. 
Those  changes  involve  EPA's  authority 
to  object  to  expired  and 
administratively-continued  permits). 
Under  CWA  section  402(d),  EPA  may 
object  to  the  issuance  of  an  NPDES 
permit  by  an  authorized  State  if  the 
permit  would  be  outside  the  guidelines 
and  requirements  of  the  Act.  If  the 
issuance  of  a  State  NPDES  permit  to  a 
source  required  to  obtain  an  oflset 
would  not  result  in  reasonable  further 
progress  toward  attainment  of  water 
quality  standards.  EPA  could  object  to 
such  a  permit. 

EPA  envisions  two  instances  when  an 
objection  might  be  warranted: 
specifically,  when  the  State  Director 
would  propose  to  issue  a  permit  with  an 
ofEset  less  than  1.5  and,  as  discussed 
further  on  in  today's  notice,  when  the 
State  Director  would  waive  the  oBset 
provision  concluding  that  the  ofEset 
would  result  in  further  degradation  of 
water  quality.  The  1.5  ofiiset  criterion  is 
not  absolute  and  the  Director  has 
discretion  to  require  a  lesser  offset.  The 
exercise  of  that  discretion,  however, 
would  still  need  to  ensure  reasonable 
further  progress  toward  attainment  of 
water  quality  standards.  If  a  lesser  offset 
would  not  ensure  reasonable  further 
progress,  today's  proposal  would 
maintain  the  Agency's  authority  to 
object  to  the  issuance  of  the  permit. 
Today's  notice  does  not  propose 
changes  to  the  regulatory  text  describing 
the  F^onal  Administrator's  grounds 


for  permit  objections  because  the 
Agency  believes  the  existing  regulations 
would  provide  the  bases  for  suoi 
objections.  If  the  Agency  were  to  object 
to  a  State  permit  for  failure  to  ensure 

reasonable  further  progress,  the 

objection  would  be  based  on  40  CFR 
123.44(c)(1).  (3).  (4).  (7)  and/or  (8). 
Subsection  (c)(1)  refers  to  a  permit  That 
fails  to  apply  or  ensure  compliance  with 
any  applicable  requirement  of  40  CFR 
part  123.  Though  the  1.5  offset  criterion 
would  not  be  a  requirement,  today's 
proposal  would  require  offsets  that 
ensure  reasonable  hirther  progress.  If  an 
offset  less  than  1.5  would  not  ensure 
reasonable  further  progress,  the  permit 
would  fail  to  apply  a  requirement  of  40 
CFR  part  123  (section  123.25  specifies 
the  NPDES  permitting  requirements  in 
40  CFR  part  122  that  apply  to  State 
NPDES  programs,  including  40  CFR 
122.4).  Subsection  (c)(3)  refers  to  a 
permit  issued  using  procedures  that  fail 
to  comply  with  procedures  required  by 
the  CWA,  implementing  regulations,  or 
by  the  Memorandum  of  Agreement.  If  a 
State  did  not  adequately  explain  why  an 
offset  less  than  1.5  would  ensure 
reasonable  further  progress,  the  issuance 
of  such  a  permit  would  not  comply  with 
applicable  procedural  requirements. 
Subsection  (c)(4)  refere  to  a  permit  that 
misinterprets  the  CWA  or  any 
guidelines  or  regulations  or  misapplies 
them  to  the  focts.  Issuance  of  a  State 
permit  that  would  not  ensure  reasonable 
mrther  progress  would  misinterpret  the 
CWA  or  misapply  applicable 
requirements.  Subsection  (c)(7)  restates 
the  statutory  standard  that  the  issuance 
of  the  proposed  permit  could  not  be 
outside  the  requirements  of  the  CWA  or 
implementing  regulations.  Finally, 
subsection  (c)(8)  refers  to  the  effluent 
limits  of  a  permit  that  fails  to  satisfy  the 
requirements  of  40  CFR  122.44(d) 
(section  122.44(d)  requires  that  effluent 
limits  adiieve  water  quality  standards). 
The  issuance  of  any  permit  to  a  source 
required  to  obtain  an  offset  would  not 
satisfy  the  requirements  of  40  CFR 
122.44(d)  if  the  permit  would  not  ensure 
reasonable  further  progress  toward 
attainment  of  water  Quality  standards. 

While  the  Agency  oelieves  that 
changes  to  regulatory  text  are 
unnecessary.  EPA  invites  comment  on 
whether  to  include  an  explicit  basis  for 
objection  in  any  final  rule.  The  purpose 
of  any  explicit  regulatory  text  would  be 
to  clarify  that  the  Agency  could  object 
to  the  issuance  of  a  State  permit  to  a 
source  required  to  obtain  an  offset  if  the 
issuance  would  not  ensiue  reasonable 
further  progress  toward  attaiiunent  of 
water  quality  standards. 

EPA  also  recognizes  there  may  be 
limited  circumstances  where  requiring 
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ofisels  will  result  in  further  degradation 
of  waiter  quality,  and  loss  of  an  existing 
use.  Therefore,  EPA  is  proposing  that 
the  Director  also  have  the  discretion  to 
not  require  an  offset,  if  it  is  determined 
that  my  offset  would  residt  in  fiirther 
degraldation  of  water  quality.  Such 
degradation  may  occiu-,  for  example, 
whenj  the  sole  NPDES  discharger,  with 
a  low  Voliime  but  high  concentration  of 
a  polh|tant  such  as  phosphorus, 
discharges  to  an  ephemeral  or  low  flow 
watei)l^>dy  which  is  currently  not 
attainjilig  the  water  quality  criteria  for 
phosphorus  and  where  the  only  other 
sour^  of  phosphorus  are  from 
irrigatjon  retimi  Oows.  If  the  sole 
discharger  negotiates  a  reduction  of 
irrigation  return  flows  to  ofiiset  its 
phos^jionis  loads,  it  may  result  in 
increi^ed  ambient  phosphorus 
conceiitiations  due  to  the  loss  of  volume 
in  thei  fvaterbody,  and  further 
degradation  of  water  quality,  hi 
ciicunstances  such  as  these,  although 
limited  and  infrequent,  EPA  believes  the 
Director  should  have  the  discretion  to 
waived  the  requirement  for  any  offset  in 
order  |tJD  prevent  further  degradation  of 
water  I  Quality  and  the  loss  of  an  existing 
use.  piqr  the  reasons  described  earlier, 
the  Agency  also  proposes  to  retain 
authoHty  to  object  to  the  issuance  of  a 
State  piermit  for  a  source  required  to 
obtain  ian  offset  if  the  State  Director 
inapp^priately  waived  the  offset 
requimment  concluding  that  the  offset 
would  result  in  further  degradation  of 
water  Iduality. 

Finally,  the  new  provision  at  40  CFR 
131.12(a)  proposes  that  reasonable 
further  progress  for  large  new 
dischafgers  and  existing  dischai;gers 
undergping  a  significant  expansion 
mean$,|  at  a  minimum,  an  offset  greater 
than  tjilB  amount  of  the  proposed 
disch^tge.  The  proposed  regulation,  - 
theref6re,  provides  the  permitting 
authority  with  the  discretion  to  require 
additional  measures  to  attain  reasonable 
fixrthef-  progress.  The  jwrmitting 
authovily  may  choose  to  exercise  this 
discretion  depending  upon,  for 
example,  the  severity  of  the  impairment 
of  the  jwaterbody,  the  type  of  pollutant, 
or  the  distance  of  the  offsets  from  the 
new  discharge.  Such  additional 
measures  could  include  pollution 
prevention  plans  or  conservation 
easements  which  could  ensiu« 
continued  reasonable  further  progress. 
EPA  iiivites  comment  on  what 
measures,  in  addition  to  the  offset 
requiretnent,  permitting  authorities 
should  Consider  requiring  of  large  new 
dischargers  and  existing  dischargers 
under^^inp  a  significant  expansion. 

EPA  peheves  an  offset  requirement  of 
one  an  c  half  times  the  amount  of  the 


increased  loading  the  discharger  is 
proposing  to  discharge  (with 
exceptions)  is  appropriate  and  invites 
comment  on  whether  a  difiierent  amount 
would  be  better  suited  to  ensiuing 
reasonable  further  progress  toward 
restoring  water  quality  standards  prior 
to  the  approval  or  estabUshment  by  EPA 
of  TMDLs.  EPA  invites  comment  on 
whether  there  may  be  reasons,  other 
than  imcertainty,  why  the  Director  may 
find  it  necessary  to  adjust  the  offset 
requirements  in  amounts  greater  than 
one  and  half  times  the  proposed 
discharge.  EPA  also  invites  comments 
on  whedier  the  Director  should  have  the 
discretion  to  allow  an  offset  less  than 
one  and  half  times  the  proposed 
discharge,  but  at  least  greater  than  the 
amoimt  of  the  proposed  discharge  and 
if  so,  for  what  reasons.  One  option 
would  be  to  require  an  offset  at  least 
equal  to  the  amount  of  the  proposed 
discharge,  but  allow  the  Director  the 
discretion  to  determine  how  much 
progress  beyond  a  one  to  one  offset  is 
necessary  to  ensiue  reasonable  further 
progress.  Finally,  EPA  invites  comment 
on  whether  the  Director  should  have  the 
discretion  to  waive  the  requirement  for 
an  offset  if  any  offset  would  result  in 
further  degradation  of  water  quaUty.  If 
not,  for  what  reasons  and  also,  if  the 
concurrence  of  EPA  should  be  required 
before  the  Director  makes  such  a 
determination. 

iv.  Would  the  Reasonable  Further 
Progress  Requirements  Apply  to 
Affected  Dischargers  Proposing  to 
Discharge  to  All  Waters  of  the  U.S.? 

EPA  is  estabUshing  a  new  provision  at 
40  CFR  131.12(a)(l)(ii)  that  requires  a 
new  discharger  or  existing  discharger 
undergoing  a  significant  expansion 
discharging  into  a  waterbody  that  does 
not  meet  water  quality  standards,  and 
for  which  EPA  has  not  yet  approved  or 
established  a  TMDL,  the  pollutant(s) 
causing  the  non-attaiiunent  to  achieve 
reasonable  further  progress  toward 
attaining  water  quality  standards.  Thus, 
this  provision  appUes  to  a  new 
discharger  or  existing  discharger 
undergoing  a  significant  expansion 
discharging  into  any  waterbody  of  the 
United  States  that  does  not  attain  water 
quality  standards  (as  defined  in  40  CFR 
131).  Where  a  waterbody  receives  a 
thermal  discharge  from  one  or  more 
point  sources,  impaired  means  that  the 
waterbody  does  not  have  or  maintain  a 
balanced  indigenous  population  of 
shellfish,  fish,  and  wildlife.  Exceedance 
of  a  narrative  criterion  in  a  waterbody 
means  that  the  waterbody  does  not 
attain  water  quality  standards. 

V.  Why  is  EPA  Proposing  to  Subject 
Only  New  Dischargers  and  Existing 


Dischargers  Undergoing  a  Significant 
Expansion  to  These  Requirements? 

EPA  is  proposing  today  to  establish 
the  offset  requirement  discussed  above 
only  for  large  new  and  significantly 
expanding  dischargers  of  the  pollutant 
of  concern  into  an  impaired  waterbody. 
EPA  beUeves  that  this  new  requirement 
is  appropriate  for  these  dischargers 
because  it  will  enable  discharges  to 
occur  in  impaired  waterfoodies  while 
ensuring  that  progress  toward  attaining 
water  quaUty  standards  is  achieved  in 
those  waterbodies.  EPA  believes  that 
subjecting  large  new  and  significantly 
expanded  dischargers  to  more  stringent 
water  quaUty  standards  is  supported  by 
the  same  logic  which  led  Congress  to 
establish  more  stringent  technology 
based  requirements  for  new  source* 
under  other  provisions  of  the  CWA. 

Given  that  this  offset  provision  would 
be  a  requirement  only  imtil  a  TMDL  is 
approved  or  estabfished  by  EPA  for  a 
waterbody  not  attaining  water  quality 
standards,  it  makes  sense  as  a  practical 
matter  to  apply  this  requirement  only  to 
large  sources  which  are  adding  new 
loads  of  the  pollutant  of  concern  to  the 
waterbody.  Existing  dischargers  are 
likely  to  be  in  a  poorer  position  to 
bargain  for  offsets  because  they  may  not 
have  a  realistic  option  to  locate  on  a 
different  waterbody.  Furthermore,  it 
might  be  very  disruptive  to  existing 
dischargers  if  they  were  required  to 
offset  their  discharge  before  a  TMDL  is 
established  only  to  possibly  receive 
different  pepait  limits  and  conditions 
once  wasteload  allocations  and  a  margin 
of  safety  are  established  in  a  TMDL 
EPA  seeks  to  avoid  these  disruptions  if 
possible.  Finally,  new  dischaigers  will 
be  undertaking  construction  and  will  be 
in  a  better  position  to  modify  their 
design  so  as  to  minimize  pollution,  and 
thus  minimize  the  amount  of  their 
offset. 

EPA  also  believes  that  subjecting  for   • 
new  and  significantly  expanding 
dischargers  to  these  new  requirements  is 
consistent  with  the  CWA  more 
generally.  In"  its  technology-based 
provisions,  the  Act  provides  a  higher 
standard  (best  available  demonstrated 
technology  under  new  source 
performance  standards)  for  new  sources 
than  for  existing  sources  (best  available 
technology  economically  available). 
Although  in  this  regulation,  EPA  is 
addressing  new  dischargers  and 
significantly  expanding  dischargers 
rather  than  'new  sources,"  EPA  believes 
Congress'  rationale  for  its  treatment  of 
new  sources  applies  equally  to  new 
dischargers  and  significantly  expanding 
dischargers.  Congress  chose  to  place 
more  stringent  technology  based 
requirements  on  new  sources  both  to 
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prevent  new  water  quality  impairments 
and  because  imposing  stricter  standards 
on  new  sources  would  be  the  most 
efficient  means  of  solving  existing  water 
quality  pn^lems.  Here,  the  Agency  is 
proposing  to  regulate  more  stringently 
two  types  of  dischargers  which  are 
adding  new- loads  of  a  pollutant  of 
concern  to  ensure  reasonable  further 
progress  toward  attaining  of  water 
quaUty  standards. 

First,  consistent  with  other  provisions 
in  EPA  regulations,  EPA  is  proposing  to 
treat  new  dischargers  more  stringently 
than  existing  dischargers.  An  example 
of  such  treatm«it  is  the  extent  to  which 
variances  to  water  quality  standards  are 
available  to  new  dischargers  wh«i 
compared  to  existing  dischargers.  See  63 
FR  36761.  Compliance  schedules  have 
also  not  been  available  to  new 
dischargers  to  the  same  extent  that  they 
are  available  for  existing  dischargers.  40 
CFR  122.47.  EPA  is  proposing  to  further 
develop  this  differential  treatment  of 
new  dischargers  by  creating  new 
provisions  at  40  CFR  122.4(j)  and 
131.12(a)(l)(ii).  These  provisions 
together  will  subject  new  and 
significantly  expanding  dischargers 
proposing  to  discharge  into  impaired 
waterbodiesto  the  new  reqiiirements 
outlined  but  not  existing  dischargers 
under  the  same  or  similar 
circumstances. 

Second,  EPA  also  believes  that  it  is 
appropriate  to  extend  these 
requirements  to  significant  expansions 
of  existing  discharges  due  to  the  similar 
impacts  whidi  occur  as  a  result  of 
significant  new  pollutant  loads.  EPA 
believes  this  is  consistent  with  the 
general  approach  of  the  CWA  to  prevent 
new  water  quality  pollution  problems. 
Although  these  sources  are  existing 
sources,  their  "significant  expansions" 
will  have  the  same  or  similar  efiiect  with 
'respect  to  creating  new  water  quality 
impairments  as  the  truly  new  source. 
Undertaking  a  significant  expansion 
may  provide  certain  opp>ortimities  for  a 
discharger  to  achieve  efficiencies  in 
solving  water  pollution  problems, 
similar  to  the  opportunities  available  to 
new  sources.  EPA's  proposed  definition 
of  "significant  expansion"  is  discussed 
above  (see  Section  AS). 

EPA  invites  comments  on  whether  the 
requirement  for  offsets  should  apply  to 
both  new  and  significantly  expanding 
dischargers,  and  reasons  why  the 
requirement  should  apply  to  one  class 
of  discharger  versus  another. 

vj.  Womd  All  New  Dischargers  and 
Existing  Dischargers  Undergoing  a 

Significant  Expansion  Be  Subject  to 
These  Proposed  Requirements? 

EPA  is  proposing  today  to  subject 
only  those  new  and  significantly 


expanded  dischargers  not  meeting  the 
definition  of  a  small  entity  under  the 
Regulatory  Flexibility  Act  (see  5  U.S.C 
601(6))  to  the  offset  reouirements  of  this 
rule,  llie  Regulatory  Flexibility  Act 
("RFA")  states  that  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
section  3  of  the  Small  Business  Act 
(SBA).  This  meaning  holds  imless  an 
agency,  after  consultation  with  the 
Office  of  Advocacy  of  the  Small 
Business  Administration  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register.  5  U.S.C.  601(3).  EPA  has  not 
proposed  to  establish  a  different 
definition  of  the  term  for  this  proposed 

rule. 

The  SBA  defines  "small-business 
concern"  as  one  which  is  independently 
owned  and  operated  and  whicn  is  not 
dominant  in  its  field  of  operation.  15 
U.S.C.  632.  Pursuant  to  the  SBA,  the 
Small  Business  Administration  has 
specified  additional  detailed  definitions 
or  standards  by  which  a  business 
concern  may  be  determined  to  be  a 
small  business  concern.  Also  under  the 
RFA,  the  term  "small  organization" 
means  any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field.  This  meaning  holds  imless  an 
agency  establishes,  after  opportunity  for 
public  comment,  one  or  more 
definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the 
agency  and,publishes  such  definition(s) 
in  the  Federal  Register.  5  U.S.C.  601(4). 
TTie  term  "small  governmental 
jurisdiction"  means  govenunents  of 
cities,  counties,  towns,  townships, 
villages,  school  districts,  or  special 
districts,  with  a  population  of  less  than 
fifW  thousand,  lliis  meaning  also  holds 
unless  an  agency  establishes,  after 
opportunity  for  public  comment,  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the 
agency  and  which  are  based  on  such 
factors  as  location  in  rural  or  sparsely 
populated  areas  or  limited  revenues  due 
to  the  population  of  such  jurisdiction, 
and  publishes  such  definition(s)  in  the 
Federal  Register.  5  U.S.C.  601(5).  Again, 
EPA  has  not  proposed  alternative 
definitions  for  purposes  of  this  rule. 
Finally,  the  term  "small  entity"  has  the 
same  meaning  as  the  terms  "small 
business",  "small  organization"  and 
"small  governmental  jiuisdiction" 
defined  in  the  RFA.  5  U.S.C.  601(6). 

EPA  is  proposing  to  limit  the  scope  of 
this  new  provision  because  it  is  a  new 
requirement  which  is  needed  only  in 


the  interim  before  TMDLs  are  approved 
or  established  by  EPA.  Also,  such 
narrowed  coverage  is  more  likely  to 
ensure  development  of  a  successful 
market  for  pollutant  trading. 

In  today's  proposal,  EPA  is  requiring 
large  (i.e.,  not  meeting  the  definition  of 
a  small  entity  \mder  the  Regulatory 
FlexibiUty  Act  (see  5  U.S.C.  601(6))  new 
and  significantly  expanding  dischargers 
to  offset  any  increase  in  mass  loadings. 
EPA  believes  this  is  an  important  step 
toward  achieving  the  CWA  goal  to 
"*  *  *  restore  and  maintain  the 
chemical,  phy^cal  and  biological 
integrity  of  the  Nation's  waters." 
Section  101(a).  In  exercising  its 
discretion  to  impose  this  new 
requirement  on  large  dischargers,  EPA 
notes  that  all  dischargers  will  continue 
to  need  pennit  limits  that  derive  firom 
and  comply  with  water  quality 
standards  (see  40  CFR  122.44(d)).  In 
evaluating  the  significant  number  of  the 
nation's  waters  on  State  section  303(d) 
lists,  and  the  amount  of  time  necessary 
for  States  to  establish  and  implement 
TMDLs,  EPA  concluded  that  in  the 
interim  period  before  a  TMDL  is 
approved  or  established  by  EPA,  it  is 
necessary  to  establish  a  new 
requirement  in  an  effort  to  ensure 
reasonable  further  progress  toward 
attaining  water  quality  standards, 
consistent  with  die  goals  of  the  Act.  The 
requirement  is  thus,  both  incremental 
and  interim,  and  at  this  time  EPA  is 
choosing  to  impose  it  only  on  those 
dischargers  the  Agency  believes  are  in 
the  best  position  to  achieve  offsets. 

a.  How  Would  This  Proposal 
Facilitate  the  Establishment  of  Trading 
Markets? 

In  developing  these  revisions  to  the 
federal  antidegradation  policy,  EPA 
considered  the  most  likely  approach  by 
which  to  establish  a  trading  mechanism 
between  new  and  existing  dischargers 
undergoing  a  significant  expansion,  and 
existing  sources  of  pollutants.  In  effsct, 
EPA  is  seeking  to  establish  a  market  for 
pollutant  trading,  in  the  hopes  of 
creating  more  effective  and  efficient 
mechanisms  for  restoring  water  quaUty. 
EPA  believes  that  requiring  offsets  fit)m 
facilities  which  are  not  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act,  will  focus  the  initiation  of  such  a 
market  on  those  entities  which  have  the 
greatest  likelihood  of  securing  offsets. 
Large  dischargers  are  more  likely  to 
have  access  to  data  and  information, 
both  environmental  and  economic,  that 
can  be  used  in  identifying,  analyzing 
and  allocating  offsets.  Large  dischargers 
are  also  more  likely  to  have  the 
resources  to  devote  to  negotiating  offsets 
with  other  entities. 


EP.\  recognizes  that  establishing  the 
framdwork  for  such  a  market  in 
pollutant  trading  presents  many 
chall^hges.  Nonetheless.  EPA  believes 
that  OQeating  the  offset  requirement 
would  provide  a  valuable  mechanism 
for  eit$uring  reasonable  progress  toward 
attaining  water  quality  standards.  EPA 
beliey^s  the  expenditure  of  resources  to 
establish  a  market  in  pollutant  trading 
will  b^  compensated  for  by  such  factors 
as  re4Uced  overall  costs  in  meeting 
watee  quality  standards,  the  ability  to 
locate  A  new  enterprise  or  expand  an 
existihg  enterprise,  and  increased 
flexiquity  in  designing  pollution  control 
systems.  Such  a  market,  once 
estabbshed,  would  also  provide  other, 
more|9fficient  opportunities  for 
impn^Ving  water  quality,  as  States  and 
Tribes  implement  watershed  protection 
programs.  EPA  has  developed  draft 
guidaoice  on  how  to  conduct  watershed- 
based  oading  which  addresses  the 
benefits  and  types  of  trades  and  how 
trading  can  be  implemented  to  attain 
and  maintain  water  quality  standards. 
Draft  framework  for  Watershed-based 
Trading.  EPA  800-R-96-001,  May,  1996. 

Trajcpng  in  pollutant  discharges  is  not 
a  retr^t  from  the  CWA  goals.  It  can  be 
a  moiJEf  efBcient,  market  driven 
apprdach  to  meeting  these  goals.  EPA 
supports  only  trades  that  meet  CWA 
requirements.  Through  trading.  EPA 
seeks  jtio  encoiirage  innovative 
approaches  and  die  flexibility  to 
impleiibent  load  reductions  in  ways  that 
maxiitiize  water  quality  improvements 
and  minimize  costs.  In  allowing  offsets 
as  thei  means  to  ensure  reasonable 
furth^^  progress  toward  attaining  the 
water!  duality  standard,  EPA  is  seeking 
to  geiierate  environmental  benefits  in 
the  mbst  cost-effective  manner. 

EPA  invites  comments  on  whether  the 
requiiement  for  offsets  as  a  means  of 
ensurtug  reasonable  further  progress 
shoul^  be  limited  to  entities  which  are 
not  smell  entities  as  defined  by  the 
Regulatory  Flexibilit)^Act.  EPA  also 
invites  comments  on  extending  this 
requirement  to  other  entities  which  may 
be  smajU  entities  under  SBREFA. 

C.  HoH  Would  EPA  Ensure  Any  Needed 
Change  to  the  Antidegradation  Policies 
in  Stdt^.  Territorial  and  Tribal  Water 
Q^alitJf  Standards? 

With  this  notice  of  proposed 
rulemeking,  EPA  is  initiating 
devel0)>ment  of  Federal  water  quality 
stand^s  pursuant  to  section 
303(c)Ol)(B)  of  the  CWA.  EPA  intends  to 
promulgate,  as  the  EPA  Administrator 
detenbanes  necessary.  Federal  water 
quality!  ^Bndards  for  any  State,  Territory 
or  Trip0  which  does  not  adopt  or 
already  have  in  place  water  quality 


standards  which  include  provisions 
consistent  with  40  CFR  131.12(a)(l)(ii) 
as  ultimately  promulgated.  EPA  believes 
such  a  Federal  promulgation  could  be 
necessary  to  ensure  consistent, 
nationwide  appUcation  of  any  final 
provisions  of  40  CFR  131.12(a)(l){ii)  in 
the  period  before  the  establishment  of 
TMDLs  for  waterbodies  that  do  not  meet 
water  quality  standards.  EPA  is  today 
providing  notice  of  the  Agency's  intent 
for  the  Administrator  to  make  a 
determination  whether  a  Federal 
promulgation  is  necessary  for  any  State, 
Tribe  or  Territory.  EPA  will  delay  this 
determination  to  allow  States, 
Territories  and  Tribes  the  opportunity  to 
adopt  their  own  water  quality  standards. 
Any  State.  Territory  or  Tribe  which 
expeditiously  acts  to  adopt  standards 
consistent  with  the  Agency's  final 
promulgation  of  this  section  would  not 
be  included  in  the  proposed  Federal 
water  quality  standards.  Further,  EPA 
woidd  initiate  withdrawal  of  any 
Federal  promulgation  for  a  State, 
Territory  or  Tribe  that  adopts  standards 
consistent  with  40  CFR  131.12(a)(l)(ii). 
EPA  acknowledges  that  many  States, 
Territories  and  Trioes  may  face 
difficulties  in  completing  adoption  of 
water  quality  standards  in  the  time 
fi^me  envisioned  by  the  Agency. 
Nonetheless,  EPA  beUeves  it  is 
important  to  have  this  mechanism 
firmly  established  in  State,  Territorial  or 
Tribal  water  quality  standards  in  order 
to  ensure  reasonable  further  progress 
toward  restoring  designated  uses  in  the 
period  of  time  prior  to  the  completion 
of  TMDLs.  This  requirement  would  only 
apply  prior  to  the  establishment  and 
implementation  of  the  TMDL  for  a 
waterbody  not  meeting  water  quality 
standards. 

D.  How  Would  These  Changes  Be 
Implemented  Through  NPDES  Permits? 

New  dischargers  or  existing 
dischargers  imdergoing  a  significant 
expansion  are  required,  under  40  CFR 
122.4(i),  to  have  permit  limits  or 
conditions  that  ensure  that  they  will  not 
cause  or  contribute  to  a  violation  of 
water  quality  standards.  A  new 
discharger  or  an  existing  discharger 
undei^oing  a  significant  expansion 
required  to  offset  their  proposed 
discharge  pursuant  to  40  CFR 
131.12(a)(l)(ii),  would  also  be  subject  to 
additional  requirements  relating  to  the 
mechanics  of  obtaining  and  maintaining 
an  offiset.  EPA  believes  that  these 
additional,  new  requirements  are 
necessary  to  ensure  that  the  offsets  will 
in  fact  be  realized.  Each  of  these 
requirements  are  specified  in  a  new 
section  40  CFRl22.4(j)(2),  and  explained 
in  detail  below. 


1.  Must  the  New  or  Significantly 
Expanding  Discharger  Obtain  an  Qf&et 
of  the  Same  Pollutant(s)  the  New  or 
Significantly  Expanding  Discharger 
Would  Be  Required  To  Offset? 

Proposed  40  CFR  122.4(j)(2)(i)  would 
require  the  discharger  seeking  an  offset 
to  obtain  the  pollutant  load  reductions 
from  one  or  more  sources  of  the 
pollutant(s)  for  which  the  waterbody  is 
impaired.  This  pollutant(s)  must  also  be 
the  same  pollutant(s)  the  new  or 
existing  discharger  undergoing  a 
significant  expansion  would  be  required 
to  offset.  For  example,  the  waterbody 
may  be  impaired  by  both  copper  and 
lead.  If  a  new  discharger  wishes  to 
discharge  copper  (and  not  lead),  the 
discharger  must  obtain  the  requisite 
amount  of  pGllutant  load  reductions 
frtim  a  source(s)  that  is  currently 
discharging  copper  into  the  waterbody. 

EPA  recognizes  that  there  may  be 
circumstances  where  reasonable  further 
progress  toward  attaining  water  quality 
standards  could  best  be  served  by 
allowing  the  Director  the  discretion  to 
offset  a  new  or  expanded  dischai<ge  of 
one  pollutant  with  a  load  reduction  of 
a  different  pollutant  for  which  the 
waterbody  is  also  impaired.  EPA, 
however,  is  concerned  with  the 
technical  difficulties  of  implementing 
such  an  option  and  therefore,  is  not 
proposing  it.  EPA  requests  comment  on 
the  possibility  of  allowing  such 
disaretion  and  on  how  the  technical 
difficulty  of  determining  an  appropriate 
offset  for  a  different  pollutant  could  be 
resolved. 

2.  From  What  Geographic  Area  Would 
the  Pollutant  Load  Reductions  Need  To 
Be  Obtained?  _ 

Proposed  40  CFR  122.4(j)(2)(ii)  would 
require  the  discharger  to  obtain  the 
pollutant  load  reductions  from  one  or 
more  sources  located  on  the  same 
waterbody  as  the  discharge  from  the 
new  discharger  or  existing  discharger 
imdergoing  a  significant  expansion.  To 
determine  if  a  source(s)  is  located  on  the 
same  waterbody,  for  purposes  of 
obtaining  an  offset  under  40  CFR 
131.12(a)(l)(ii).  there  would  need  to  be 
a  direct  hydrological  connection 
between  two  sources.  For  example, 
there  must  be  a  direct  hydrologic 
connection  between  the  outfall  of  the 
existing  point  source  where  the 
reductions  are  realized  and  the  outfall  of 
the  proposed  discharge. 

States  should  be  able  to  assist  in  the 
determination  of  whether  a  source  is 
located  on  the  same  waterbody.  States 
often  identify  their  waters  and  assign 
waterbody  identification  numbers  to 
specific  hydrologic  ux^,  often  called 
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segments.  States  are  also  required  to 
identify  all  waterbodies  not  attaining 
water  quality  standards  for  the  piuposes 
of  establishing  a  TMDL.  For  the 
purposes  of  section  303(d)  listing,  a 
wateri)ody  pollutant  combination  will 
have  a  unique  identifier  so  that  the 
status  of  each  listed  waterbody  can  be 
tracked  over  time.  States  often  delineate 
these  segments  based  on  hydrologic 
features,  such  as  the  presence  of  a  dam, 
the  omfluence  of  two  rivers,  or 
gradations  of  salinity  in  an  estuary.  If  a 
source  is  located  on  a  waterbody  with 
the  same  idendfication  number,  this 
would  be  a  good  indication  that  it  is 
located  on  the  same  waterbody  for 
purposes  of  obtaining  an  ofbet.  EPA 
invites  comment  on  other  conditions 
that  would  identify  whether  a  source  is 
located  on  the  same  waterbody.  EPA 
believes  this  requirement  is  reasonable, 
as  is  40  CFR  122.4(j)(2)(i).  because  it 
ensures  that  the  results  from  the  ofEset 
will  be  effective  in  benefitting 
waterbodies  not  attaining  water  quality 
standards  for  a  particular  pollutant(s). 

EPA  intends  ue  offeet  to  result  in 
reasaad>le  further  progress  toward 
attaining  water  quality  standards.  The 
most  appropriate  hydrologic  unit,  and 
therefore  geographic  area  within  the 
same  waterbody,  depends  on  site- 
specific  hydrologic  conditions  such  as 
water  chraiistiy,  ecological  parameters, 
and  the  location,  number  and  types  of 
sources  already  discharging  to  that 
waterbody.  An  offset  can  be  obtained 
from  a  source  located  downstream  from 
the  new  or  significantly  expanding 
discharger  provided  tfaiat  source  is 
<ji#c)virging  to  the  same  body  of  water. 
An  offset  would  not  be  appropriate  if 
obtained  outside  of  the  impaired 
watobody  in  which  the  new  or 
significantly  expanded  discharger  is 
located.  EPA  would  also  like  comment 
on  whether  soiiices  providing  pollutant 
load  reductions  for  offsets,  should  be 
located  only  upstream  of  the  new  or 
significantly  expanding  source. 

EPA  recognizes  that  air  deposition 
contributes  to  some  of  the  water  quality 
problems  that  exist  today.  EPA  is 
considering  whether  to  allow  an  offset 
from  an  air  pollution  source  emitting 
the  same  pollutant  the  new  or 
signifioriitly  expanded  discharger  is 
proposing  to  discharge.  EPA  would 
consider  this  only  where  the  air 
pollution  source  directly  affects  the 
waterbody  in  the  vicinity  of  the  new  or 
significantly  expanded  discharge.  EPA 
invites  comment  on  how  some  of  the 
additional  requirements  related  to 
obtaining  an  offset  would  be  met  if  EPA 
allowed  dischargers  to  obtain  offsets 
from  an  air  pollution  80urce(s).  In 
particular,  EPA  invites  comment  on 


whether  the  requirement  in  40  CFR 
122.4(j)(2)(v)  (discussed  below)  to 
modify  an  offsetting  soiuce's  NPDES 
pomit  to  reflect  the  required  reductions 
should  be  expanded  to  require  permit 
modifications  when  offsets  are  obtained 
from  permitted  air  pollution  sources.  40 
CFR  122.4(j)(2)(v)  would  require  the 
permit  regulating  the  source  from  which 
the  ofbet  is  obtained  to  be  modified  to 
reflect  the  pollutant  load  reductions. 

3.  Could  the  Pollutant  Load  Reductions 
Come  From  a  Source  With  Existing 
Requirements  To  Reduce  its  Loads? 

Proposed  40  CFR  122.4(j)(2)(iii) 
would  require  that  the  pollutant  load 
reductions  be  the  result  of  pollutant 
control  measures  implemented  by,  or 
secured  and  assured  by,  the  new 
discharger  or  existing  discharger 
undergoing  a  significant  expansion.  To 
satisfy  this  requirement,  the  discharger 
must  obtain  the  reductions  from  one  or 
more  sources  discharging  the 
pollutant(s)  of  concern  to  the  same 
waterbody.  If  the  discharger  wishes  to 
obtain  the  reductions  from  another 
source  in  the  same  waterbody,  the 
pollutant  control  measures  must  be  the 
result  of  an  entirely  new  agreement  and/ 
or  requirement  for  the  offsetting  source. 
In  other  words,  if  the  offsetting  source, 
for  any  reason  other  than  to  satisfy  the 
proposed  discharger's  offset 
requirements,  was  already  required  to 
construct  or  install  the  pollutant  control 
measiires,  the  proposed  discharger 
could  not  receive  credit  for  the  resulting 
reductions.  EPA  believes  this 
requirement  is  reasonable  because  the 
load  reductions  would  be  a  new 
requirement  on  the  offsetting  source 
intended  to  result  in  reasonable  further 
progress  toward  attaining  water  quality 
standards  where  such  progress  was  not 
otherwise  required. 

4.  When  Would  the  Pollutant  Load 
Reductions  Need  To  Be  Obtained? 

Proposed  40  CFR  122.4(j)(2)(iv)  would 
require  the  discharger  to  achieve  the 
pollutant  load  reductions  on  or  before 
the  date  the  new  or  significantly 
expanding  discharger  begins  to 
discharge.  For  reductions  to  be  achieved 
on  or  before  the  discharger  begins  to 
discharge,  the  pollutant  control 
measures  would  have  to  be  in  place. 
The  discharger  would  also  need  to 
satisfy  any  requirements  that  the 
Director  determined  were  necessary  to 
demonstrate  that  the  pollutant  control 
measures  were  in  place  and  the 
requisite  amount  of  pollutant  load 
reductions  are  and  will  continue  to  be 
realized.  Such  requirements  might 
include  sampling,  either  at  the 
discharge  point  or  instream,  and 


reporting  the  results  of  those  samples 
both  before  and  after  the  pollutant 
control  measures  were  put  in  place.  The 
results  would  need  to  show  that  the 
requisite  amount  of  pollutant  load 
reouctions  are  and  will  continue  to  be 
realized.  EPA  invites  comment  on  other 
ways  the  discharger  may  make  this 
demonstration.  . 

EPA  is  also  proposing  to  give  the 
Director  the  discretion  to  not  require 
that  the  pollutant  load  reductions  be 
obtained  on  or  before  the  date  the 
discharge  commences.  The  Director 
would  have  this  discretion  in 
circumstances  where  the  Director 
determines  that  a  different  time  frame 
for  obtaining  and  maintaining  the  offset 
would  best  serve  the  goal  of  reastmable 
further  progress  toward  attaining  water 
quality  standards.  One  example  of  such 
circumstances  is  where  it  is  not  possible 
for  the  new  or  significantly  expanding 
discharger  to  demonstrate  that  the 
pollutant  load  reductions  are  being 
realized  on  or  before  the  date  the 
discharge  commences.  An  example  of 
such  a  case  is  where  the  source  of  the 
offeet  involves  a  reforestation  effort.  In 
this  instance,  it  will  take  time  to 
produce  reduction  results  because  of  the 
time  required  for  trees  and/or  shrubs  for 
example,  to  grow. 

In  exchange  for  not  requiring  that  the 
offsets  be  achieved  on  or  before  the  date 
the  discharge  commences,  the  Director 
must  reqiiire  that  the  discharger  obtain 
pollutant  load  reductions  by  an  amoimt 
of  at  least  twice  the  amoimt  of  the  new 
or  expanded  discharge.  The  Agency 
believes  this  requirement  is  reasonable 
because  in  exchange  for  the  degree  of 
uncertainty  involved  in  whether  the 
pollutant  load  reductions  will  in  fact  be 
realized,  the  discharger  will  be  able  to 
discharge  prior  to  obtaining  the 
reductions.  In  addition,  it  ensiues  that 
the  Director's  discretion  will  be 
exercised  in  a  way  that  best  serves  the 
goal  of  reasonable  further  progress 
toward  attaining  water  quality 
standards. 

Also,  to  provide  assurances  that  the 
offsets  will  be  achieved  there  would 
need  to  be  an  enforceable  and  defined 
schedule  with  milestones  identified  and 
sufficiently  laid  out  in  the  proposed 
discharger's  permit.  The  use  of  this 
discretion  would  not  be  permitted  in 
instances  where  the.TMDL  is  scheduled 
to  be  established  before  the  offset  is 
fully  realized.  EPA  invites  comment  on 
this  aspect  of  the  proposal  including 
whether  the  Agency  should  provide  for 
these  exceptions  to  the  requirement  that 
the  pollutant  load  reductions  be 
achieved  on  or  before  the  date  the 
discharge  commences. 


—  ■ 
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5.  How  Long  Would  the  Pollutant  Load 
Reduotions  Need  To  Be  Maintained? 

Reductions  would  also  need  to  be 
maintained  until  the  l^^DL  for  the 
waterbody  is  approved  or  established  by 
EPA  cff  imtil  the  new  or  significantly 
expa^i^ding  discharger  ceases  to 
discU^e.  Where  a  TMDL  has  been 
approved  or  established  by  EPA,  the 
new  pt  significantly  expanding 
disdi^iger  would  need  to  maintain  the 
leduoions  imtil  its  permit  contained 
e£flurat  limits  or  conditions  consistent 
with  lib  WLA  in  the  TMDL.  To  nrnintain 
the  rMuctions.  regular  monitoring 
repoitB  would  nemi  to  be  submitted  to 
ensure  their  continued  achievement 
Depending  on  the  source(s)  from  which 
the  discharger  it  obtaining  the 
reductions  (see  discussion  below  imder 
sectii^ns  D6  and  D7),  the  reports  might 
be  sximnitted  by  either  the  discharger  or 
the  ot^setting  source(s).  The  permitting 
auth<^Hty  would  determine  the 
appn^priale  number  of  samples  and  how 
often!  monitoring  reports  would  need  to 
be  sunmitted.  The  Agency  emphasizes 
that  ik  is  not  sufficient  for  the  TMDL  to 
be  api  iroved  or  established  fay  EPA;  the 
new  m  significantly  expanding 
discborger  would  also  need  to  have 
limits  |or  conditions  in  its  NPDES  permit 
that  i^ect  its  WLA  in  the  TMDL.  At 
thatjpoint,  the  discharger's  WLA  imder 
the  TMDL  would  supercede  the  o&et 
requirements. 

'  Al^,  if  the  discharger  stops 
discfajarging  prior  to  the  time  a  TMDL  for 
the  w|attihody  is  approved  or 
established,  the  discharger  would  no 
longeU  be  required  to  maintain  the 
reduraons.  For  example,  if  a  new 
constrtiction  operation  is  expected  to 
last  e|^t  months  and  the  TMDL  will 
not  b^iestablished  for  six  years,  the  new 
disch^er  (construction  operation)  need 
only  Maintain  the  reductions  for  the 
time  m  which  the  discharge  from  the 
operanon  is  ongoing  (eight  months). 

EPAt  believes  this  requirement  is 
reaso^ble  because  the  ofEset  is  a 
condition  of  being  permitted  to 
discharge.  Therefore,  it  should  be  in 
place  <>n  or  before  the  discharger  starts 
to  disl^arge,  unless  this  requirement  is 
modified  by  the  Director  imder  40  CFR 
122.4(])(2)(iv)(B),  and  remain  in  place 
until  pe  dischai^ger  either  stops 
discha^rging  or  until  the  TMDL  is 
establlikhed  and  implemented  with 
respect  to  that  discharger.  Again.  EPA 
intends  that  this  iequirem«it  be  an 
interijt  measure  and  notes  that  the 
TMDt' process  is  the  appropriate  means 
of  detieirmining  WLA/LAs  that  are 
necessary  to  attain  and  m,a1ntain  water 
qualit)  standards.  EPA  does,  however. 
inviteu:omment  on  requiring  the  ofEset 


to  be  maintained  indefinitely  (before 
and  after  the  TMDL  is  established). 
Requiring  the  offset  to  be  maintained 
both  before  and  after  the  TMDL  would 
prevent  reintroducing  pollutants  to  a 
waterbody  where  they  have  already 
been  removed,  although  this  issue 
should  be  addressed  in  the  development 
of  the  TMDL  itself. 

6.  What  Would  Be  Required  When  the 
Source  of  the  0£Eset  Is  an  Existing  Point 
Source? 

Proposed  40  CFR  122.4())(2)(v)  would 
require  that  where  a  discharger  obtains 
pollutant  load  reductions  from  an 
existing  point  souro9(s).  as  defined  in 
the  CWA,  that  existing  point  source(s)'s 
NPDES  permit  would  need  to  be 
modified  to  reflect  the  reductions.  The 
permitting  authority  would  also  need  to 
consider  the  need  for  any  additional 
monitoring  and  reporting  requirements 
to  ensure  that  the  reductions  are  being 
maintained.  This  modification  would 
need  to  take  place  on  or  before  the  date 
the  new  permit  is  issued  to  the 
proposed  discharger.  EPA  believes  this 
requirement  is  reasonable  because 
requiring  that  the  permit  for  the  existing 
point  source(s)  be  modified  to  reflect  ths 
reductions  creates  a  level  of 
accountability.  This  accountability 
stems  from  the  reductions  being 
contained  as  permit  limits  in  an 
enforceable  permit.  If  the  existing  point 
source(s)'s  discharge  monitoring  reports 
do  not  show  that  the  reductions  are 
being  realized,  the  point  source(s) 
would  not  be  in  compliance  with  its 
permit  and  thus,  would  be  subject  to  an 
enforcement  action. 

The  Agency  again,  notes  that  because 
the  existing  point  soim»(s)'s  permit 
would  be  modified  to  reflect  the 
reductions,  the  offset  requirement 
would  be  accounted  for  as  a  result  of 
that  modification.  Therefore,  it  would 
not  be  necessary  to  incorporate  the 
offset  requirements  in  the  new  or 
significantly  expanding  discharger's 
permit.  The  Agency  recognizes  that 
there  may  be  additional  costs  and  delays 
associated  with  modifying  the  offsetting 
source's  permit  to  inflect  the  reductions 
and  therefore,  requests  comment  on 
suggestions  for  a  streamlined  approach 
to  accounting  for  the  ofEset 
requirements.  In  particular,  the  Agency 
invites  comment  on  incorporating  the 
offset  requirement  in  the  new  or 
significantly  expanding  discharger's 
permit  rather  than  the  modifying  the 
existing  point  source(s)'s  permit. 

Today  s  proposal  woula  require  the 
existing,  o^tting  point  source(s)'s 
permit  to  be  modified  to  reflect  the 
pollutant  load  reductions  on  or  before 
the  date  a  permit  is  issued  to  the  new 


or  significantly  expanding  discharger. 
EPA  notes  that  there  may  be  a  time 
period  during- which  the  existing 
offsetting  point  source(s)'s  permit  has 
been  modified  but  the  proposed 
discharger  has  not  yet  begun 
discharging.  EPA  expects  that  this  time 
period,  if  any,  would  be  short-term. 
However,  if  there  is  a  significant  delay 
before  the  new  or  significantly 
expanding  discharger  starts  to 
discharge,  one  option  would  be  to  place 
alternate  effluent  limits  in  the  existing 
discharger's  permit.  One  limit  would  be 
applicable  before  the  proposed 
discharger  starts  to  disdiai<ge  and  the 
other  limit  would  be  applicable  after  the 
proposed  discharger  starts  to  discharge. 
EPA  invites  comment  on  the  idea  of 
placing  altemate  effluent  limits  in  the 
permit  for  the  ofEsetting  source. 

EPA  also  recognizes  that  the  source 
teom  which  the  ofkei  is  obtained  may 
be  discharging  at  levels  less  than  their 
current  permit  limits.  In  these  cases,  the 
baseline  used  to  calculate  the 
appropriate  reductions  would  be  the 
o^etting  source's  actual  and  current 
,  loads  not  their  current  permit  limit  It  is 
EPA's  intent  that  the  oflsets  result  in 
corresponding  reductions  in  actual 
loads  despite  the  existence  of  a  higher 
permit  limit.  The  o^etting  source's 
permit  would  then  need  to  be  modified 
to  reflect  the  corresponding  reductions 
in  actual  loads.  This  does  not 
necessarily  mean  that  the  permit  limits 
would  be  adjusted  to  match  the  new 
actual  load.  Sources  often  target  a 
discharge  level  below  the  permitted 
amoimt  in  order  to  ensure  continuous 
compliance.  In  fact,  EPA  beUeves  that 
well  operated  sources  should  do  this.  It 
is  Ukely  that  a  source  which  was 
discharging  below  its  original  {>ermit 
limits  would  continue  to  target  a 
dischar]ge  level  below  any  new  permit 
limits  designed  to  implement  an  ofEset. 
The  exact  permit  limits  necessary  to 
implement  the  offset  would  be 
determined  on  a  case-by-case  basis  by 
the  permitting  authority. 

7.  What  Would  Be  Required  When  the 
Source  of  the  OfEset  Is  an  Existing 
Nonpoint  Source? 

Proposed  40  CFR  122.4(j)(2)(vii) 
would  require  that  where  a  discharger 
obtains  pollutant  load  reductions  from 
an  existing  non|>oint  source(s),  the 
discharger's  NPDES  permit  would  need 
to  contain  any  conditions  necessary  to 
ensure  that  the  load  reductions  from  the 
nonpoint  source  will  be  realized.  These 
include  such  things  as  the  ofEset 
requirements  themselves  and  any 
accompanying  monitoring  and  reporting 
requirements  to  ensure  continued 
achievement  of  the  pollutant  load 
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reductions  (from  the  nonpoint 
souiceis)).  The  Director  may  also  wish 
to  establish  alternate  e&luent  limits  in 
the  permit  for  the  new  discharger  that 
wmuld  become  effective  if  and  when  the 
pollutant  load  reductions  are  not 
maintained.  EPA  invites  comment  on 
whether  to  require  the  permitti^ 
authority  to  include  alternate  emuent 
limits  in  the  new  or  significantly 
exptmded  discharger's  permit. 

EPA  believes  the  requirement  in 
proposed  40  CFR  122.4(j)(2)(vi)  is 
reteonable  for  the  same  reasons  stated 
above  fw  40  CFR  122.4(i)(2)(v). 
Requiring  the  oBsei  and  accompanying 
monitoring  and  reporting  requirements 
to  be  placed  in  the  propoMsed 
dischaiger's  permit  creates  a  level  of 
accountability  as  a  result  of  being 
contained  in  an  enfnceeble  permit.  If 
the  discharger's  monitoring  reports  do 
not  show  that  the  reductions  are  being 
realized  or  if  the  dischai^ger  is  not  in 
compliance  with  an  ahemate  permit 
limit,  the  discharger  would  not  be  in 
compliance  with  its  [)OTmit  and  would 
be  subject  to  an  enforcemmt  action. 
Assuming  there  is  an  enforceable 
contract  betMreen  the  new  or 
significantly  expanding  discharger  and 
the  nonpoint  source  (the  agreement 
under  which  the  pollutant  load 
reductions  will  be  achieved  and 
maintained),  in  the  event  that  there  is  a 
lack  of  reported  reductions  which  is  at 
the  fault  of  the  nonpoint  soiuce,  the 
discharger  should  have  an  enforceable 
remedy  against  the  nonpoint  source 
[e.g..  imder  contract  law).  Contract  law 
may  allow  the  new  or  significantly 
expanding  discharger  to  recover  costs  or 
other  remedies  they  negotiated  in  their 
agreement  (any  remedies  the  new  or 
significantly  expanding  discharger  may 
have  against  the  nonpoint  source  would 
be  a  product  of  State  contract  law. 
outside  of  the  NPDES  permitting 
context). 

8.  How  Would  OfEsets  Be  Obtained 
From  Soiut:es  Seeking  Coverage  Under 
a  General  Permit? 

Determining  whether  and  in  what 
amount  an  omet  would  be  required 
from  dischargers  seeking  coverage  under 
a  gmovl  permit  would  necessarily 
differ  from  the  same  determinations  for 
dischargers  applying  for  individual 
permits.  Several  issues  arise  with 
respect  to  dischargers  seeking  coverage 
under  a  general  permit  when  the 
discharge  would  be  to  a  wateibody  not 
attaining  water  quality  standards.  The 
first  issue  is  whether  and  how  the 
discharger  would  know  if  the  receiving 
water  is  one  that  does  not  meet  water 
quality  standards.  Most  discharges 
seeking  coverage  under  a  general  permit 


are  required  to  submit  a  notice  of  intent 
(NO!)  form  to  claim  authorization  to 
discharge.  However,  there  is  typically 
no  information  requested  on  the  NOI, 
other  than  identifying  the  latitude  and 
longitude  of  the  facility  that  would  help 
to  identify  the  water  quality  status  of  the 
receiving  water.  The  second  issue  is 
whether  the  discharger  and/or 
permitting  authority  would  know  if  the 
discharger's  proposed  effluent  would 
contain  the  pollutant(s)  causing  the 
impairment.  The  third  issue  is  if  the 
poUutant(s)  of  concern  is  detected,  how 
would  the  permitting  authority  obtain 
the  information  indicating  the  amount  . 
of  that  pollutant(s)  the  discharger  is 
proposing  to  discharge.  An  NOI  form 
typically  does  not  request  information 
on  the  pollutant(R)  expected  in  the 
discharge.  Absent  any  explicit 
information  requirement  for  NOI  forms, 
it  is  unlikely  that  the  discharger  or 
permitting  authority  could  determine 
whether  a  discharger  would  be  required 
to  obtain  an  offset  under  proposed  40 
CFR  131.12(a)(l)(ii).  EPA  invites 
comment  on  how  to  fill  this  information 
need. 

i.  What  Options  Is  the  Agency 
Considering? 

One  option  that  the  Agency  is 
considering  to  fill  this  information  need 
would  be  to  amend  the  general  permit 
regulations  at  40  CFR  122.28(b)(2)(ii) 
and  40  CFR  122.28(b)(2)(v)  to  require 
the  general  permit  applicant  to  provide 
this  additional  information.  Section 
122.28(b)(2)(ii)  discusses  the  contents  of 
an  NOI.  For  purposes  of  notifying  the 
permitting  authority  about  the  localized 
attainment  of  water  quality  standards 
and  to  determine  whether  a  proposed 
discharger  would  be  required  to  obtain 
an  of&et,  EPA  is  considering  whether 
the  following  language  should  be 
included  in  the  general  permit 
provision: 

"New  dischaigers  or  existing  dischargers 
undergoing  a  significant  expansion  (as 
defined  in  40  CFR  122.2)  but  not  those  tliat 
are  small  entities  (as  defined  in  5  U.S.C 
601(6))  (see  discussion  under  proposed  40 
CFR  131.12)  must  detennine  whether  the 
receiving  %vater  meets  W9ter  quality 
standards.  Operators  that  are  discharging  or 
proposing  to  discharge  to  a  waterbody  that 
does  not  meet  water  quality  standards  and  for 
which  a  TMDL  has  not  been  established  and 
approved  must  certify  that  the  discharge  does 
not  add  the  pollutant( i)  for  which  the 
waterbody  is  impaired.  Discharnars  that  do 
add  the  pollutant(s)  for  which  the  watertxxly 
is  impaired  and  fbr  which  a  TMDL  has  not 
been  established  or  approved  must  apply  for 
an  individual  permit  and  are  subject  to  the 
requirements  in  40  CFR  122.4(j)." 

EPA  notes  that  the  Director  already  has 
authority  to  require  a  general  permit 
applicant  to  apply  for  and  obtain  an 


individual  permit  imder  40  CFR 
122.28(b)(3)(i). 

To  determine  whether  the  receiving 
water  is  impaired.  the~applicant  could 
contact  the  appropriate  State  agency  or 
check  the  State's  303(d)  list  of  watera 
not  attaining  water  quality  standards. 
The  State  may  have  several  ways  for  the 
public  to  access  the  information  in  the 
303(d)  listi'including  access  via  the 
World  Wide  Web. 

The  supplemental  certification  could 
request  the  applicant  to  provide 
information  on  the  expected  contents 
and  amount  of  pollutant(s)  in  its 
proposed  discharge.  This  type  of 
information  would  assist  the  applicant 
and  the  permitting  authority  in 
identifyhig  whether  the  pollutant  of 
concern  is  in  the  proposed  discharge 
and  if  it  is,  to  detennine  what,  if  any, 
offiset  is  required.  The  contents  of  this 
supplemental  certification  could  be 
similar  to  the  contents  of  Item  V  on 
Form  2D  but  focused  on  the  pollutant(s) 
for  whidi  the  wateibody  is  impaired. 
Some  new  applicants  for  EPA-issued 
individual  permits  use  NPDES 
application  Form  2D.  EPA  Form  3510- 
2D  (9/86).  The  permit  application 
regulations  at  40  CFR  122.21(k)(5)  (as 
reflected  at  Item  V  on  Form  2D)  require 
each  applicant  to  estimate  and  report 
data  on  the  pollutants  that  the  applicant 
expects  to  discharge  (per  outfall). 
Sampling  and  analysis  are  not  required 
for  purposes  of  the  application 
requirement.  If  data  from  such  analyses 
are  available,  however,  then  that  data 
should  be  reported.  Section  122.21(k)(5) 
and  Parts  A-<D  of  the  application  require 
the  applicant  to  provide  an  estimate  of 
the  maximum  daily  and  average  daily 
value  for  certain  identified  pollutant(s). 
This  estimate  is  based  on  the  applicant's 
determination  of  whether  a  pollutant 
will  be  present  in  their  discharge.  The 
applicant  could  base  this  determination 
on  knowledge  of  the  proposed  facility's 
raw  materials,  maintenance  chemicab, 
intermediate  and  final  products, 
byproducts,  and  any  analyses,  if 
available,  of  their  effluent  or  of  any 
similar  effluent. 

Other  sources  upon  which  to  base  the 
estimate  could  include  available  in- 
house  or  contractor's  engineering 
reports  and  any  other  studies  performed 
on  the  proposed  facility.  Also,  if  an 
effluent  guideline  applies  to  the  facility 
or  similar  facilities,  then  the 
development  doctunent  to  the  effluent 
guideline  may  provide  additional 
information.  If  there  is  an  applicable 
effluent  guideline  and  the  pollutant(s)  of 
concern  is  not  addressed  in  the 
gtildellne.  however,  this  would  not  be 
conclusive  evidence  that  the 
pollutant(s)  of  concern  is  not  present.  If 
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the  ap|]»licable  efflwnt  guideline  does 
addreSi  the  pollutant(s)  of  concern,  that 
recogiiition  should  be  considered  as  a 
iebuttEU)Ie  presumption  that  the 
pollutlant(s)  of  concern  will,  in  fact,  be 
present  in  the  discharge. 

EPA  lis  also  considering  another 
option  to  fill  this  information  need.  This 
option  would  require  these  dischargers 
to  sulffiiit  a  supplemental  certification 
that  th^y  have  dieady  obtained  and  are 
continuing  to  maintain  the  requisite 
offset  reqvurements.  However,  EPA  has 
concerns  about  how  this  would  work,  hi 
partictilar.  EPA  is  concerned  with  how 
this  p^^it  appUcant  would  determine 
the  aitipunt  of  the  pollutant(s)  of 
concetn  in  its  proposed  discharge  and 
in  tiuti,  determine  the  amount  of 
requiijed  offset.  When  determining  the 
proper  ofEset  required  in  an  individual 
permit;  the  Director  would  have 
discreit|on  to  consider  a  niunber  of 
variabjllBS.  For  example,  if  the  applicant 
decided  to  obtain  offsets  from  a 
nonpoint  source,  maintenance  of  the 
offset  cx)uld  remain  highly  imcertain.  To 
compensate,  the  Director  could 
appropriately  require  the  appUcant  to 
obtain  end  maintain  a  greater  offset  (see 
discu^$ion  above  in  section 
(B)(3)Ui)(b)).  Given  discretionary 
considerations  such  as  these,  offset 
detenhinations  may  be  difficult  to 
implenent  for  general  permittees.  EPA 
reque^  comments  on  how  such 
compensation  could  be  implemented, 
wherei  pecessary,  for  general  permit 
appUdants  imder  this  option. 

EPA  lis  considering  a  third  option  for 
general  permittee  offsets.  This  option 
woulq  ^llow  the  general  permits 
themselves  to  contain  alternative  sets  of 
requirements  depending  on  whether  the 
discharge  would  be  to  a  waterbody 
meeting  water  quality  standards  or  a 
waterl^>dy  not  meeting  water  quality 
standqiids.  For  permitted  discharges  to 
watert^ies  not  meeting  water  quality 
stand4]|ds,  requirements  would  be  more 
stringent  and/or  prescriptive  than  those 
required  for  discharges  to  waterbodies 
that  d<>|meet  water  quality  standards. 
Some  mneral  permits  currently  provide 
such  differing  requirements.  For 
purposes  of  satisfying  an  offset 
requirebient,  an  option  might  be  to 
establish  the  more  stringent  and/or 
prescriptive  requirements  for  discharges 
into  inipaired  waterbodies  in  lieu  of  an 
individualized  offset.  The  reductions 
needed'  to  ensure  reasonable  further 
progretsp  toward  meeting  water  quality 
standao^s  would  be  "built  in"  to  the 
general'  permit.  As  with  the  second 
option  discussed  above,  the  permitting 
authority  would  not  be  able  to  tailor  the 
offset  requirements  to  the  specific 
circunlttances  and  discharge  of  the 


individual  new  or  significantly 
expanding  discharger.  However,  this 
option  could  allow  the  permitting 
authority  to  establish  conditions  in  the 
general  permit  necessary  to  ensure  that 
collectively,  new  and  significantly 
expanding  dischai^ers  obtained  offsets 
sufficient  to  achieve  reasonable  further 
progress  toward  attaining  water  quality 
standards.  EPA  invites  comments  on 
whether  io  allow  more  stringent  and/or 
prescriptive  requirements  for  discharges 
into  impaired  waterbodies  in  the  general 
permit  in  lieu  of  requiring  an  individual 
permit. 

General  permitting  also  creates 
complications  regarding  the 
requirements  in  40  CFR  122.4(j)(2).  In 
particular,  the  Agency  anticipates  it 
would  be  difficult  to  implement  the 
specific  requirements  appUcable  when 
offsets  are  obtained  from  an  existing 
nonpoint  source(s).  hi  these  cases,  an 
individual  permit  would  need  to 
include  conditions  necessary,  including 
the  offset  requirements  and  any 
accompanying  monitoring  and  reporting 
requirements,  to  ensure  continued 
achievement  of  the  reductions.  EPA 
invites  comment  on  how  this 
requirement  should  be  addressed  in 
general  permits. 

EPA  requests  comment  on  these  three 
options  as  well  as  other  possible 
approaches  for  satisfying  the  offset 
requirements  for  new  or  significantly 
expanding  dischargers  applying  for  a 
general  permit  and  proposing  to 
discharge  into  impaired  waterbodies.  In 
particular,  EPA  requests  information  on 
the  burdens  these  options  impose  on 
regulated  entities  and  State  permitting 
authorities.  EPA  also  requests  comment 
on  the  water  quality  benefits  of  the  three 
options  and  on  whether  the  definition  of 
a  significant  expansion  should  be 
different  for  general  permittees  than  for 
individual  permittees. 

a.  What  If  a  Notice  of  Intent  Form  Is 
Not  Required? 

General  permitting  presents 
additional  implementation  problems 
when  an  NO!  form  is  not  required.  One 
option  would  be  to  amend  40  CFR 
122.28(b)(2)(v),  which  authorizes  the 
Director  to  allow  certain  dischargers  to 
be  covered  imder  a  general  permit 
without  submitting  an  NOI.  This  section 
also  identifies  some  sources  for  which 
the  Director  does  not  have  this 
discretion.  EPA  is  considering  including 
new  dischargers  and  existing 
dischargers  imdergoing  a  significant 
expansion  (but  not  those  that  are  "small 
entities"  as  defined  in  5  U.S.C.  601(6)). 
in  the  list  of  sources  for  which  the 
Director  would  not  have  the  discretion 
to  waive  the  submission  of  an  NOI.  EPA 


invites  comment  on  how  this  additional 
concern  might  be  addressed. 

Hi.  Who  and  Under  What 
Circumstances  Would  Need  To  Submit 
a  Supplemental  Certification? 

EPA  recognizes  that  the  language 
suggested  above  for  an  amendment  to  40 
CFR  122.28(b)(2)(ii)  would  require  only 
new  dischargers  and  existing 
dischargers  imdergoing  a  significant 
expansion  that  are  not  small  entities  as 
defined  in  5  U.S.C.  601(6)  to  provide  an 
additional  certification  for  discharges  to 
a  waterbody  not  attaining  water  qiudity 
standards.  Not  requiring  all  new 
dischargers  and  existing  dischargers 
imdergoing  a  significant  expansion  to 
make  this  certification  is  consistent  with 
the  proposed  requirements  at  40  CFR 
131.12(a)(l)(ii)  because  the  offset 
requirement  would  only  apply  to  those 
dischargers  who  are  not  considered 
"small  entities"  (as  defined  in  5  U.S.C. 
601(6)).  Dischargers  who  do  not  fall 
within  the  definition  of  a  small  entity 
would  be  able  to  seek  coverage  under  a 
general  permit. 

iv.  How  Would  Offsets  Be  Determined 
for  Dischargers  Regulated  Solely  by 
BMPs? 

Once  it  is  determined  that  an  offset  is 
required,  the  amount  of  offset  required 
must  be  determined  as  well.  This  issue 
is  particularly  important  for  applicants 
seeking  coverage  under  a  general 
permit  This  issue  involves  how  to 
determine  the  appropriate  offset 
requirements  (or  offset  equivalents)  for 
dischargers  regulated  solely  by  best 
management  practices  (BMPs).  For 
example,  would  it  be  appropriate  to 
require  more  stringent  BMPs,  or 
additional  "offsetting"  BMPs  from  other 
sources  in  lieu  of  a  poimd-for-pound 
offset?  EPA  invites  comment  on  how  to 
address  this  issue  as  well. 

E.  Additional  Proposed  Modifications  to 
Related  NPDES  Provisions 

1.  How  Is  EPA  Proposing  To  Modify  the 
Water  Quality-Based  Permitting 
Regulations? 

EPA  is  today  proposing  to  include  the 
phrase  "State  antidegradation 
provisions"  in  its  water  quality-based 
permitting  regulations  at  40  CFR 
122.44(d)(1).  Section  122.44  contains 
the  requirements  for  establishing 
limitations,  standards  and  other  permit 
conditions  in  NPDES  permits  necessary 
to  ensure  that  NPDES  permits  are 
protective  of  water  quality  standards. 
Including  this  phrase  is  clarifying  only 
and  "not  intended  to  create  a  substantive 
change.  Including  this  phrase  in  these 
provisions  gives  added  notice  and 
clarification  to  EPA's  longstanding 
poUcy_which  is  well  imderstood  by  the 
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States  and  the  public,  including 
Rwulated  entities,  that  antidegradation 
policies  and  implementation  procedures 
are  required  elements  of  State  water 
quality  standards. 

2.  How  Is  EPA  Proposing  To  Modify  the 
Regulations  Pertaining  to  the  Statement 
of  Basis  and  Permit  Fact  Sheet? 

EPA  is  also  proposing  to  change  both 
40  CFR  124.56  and  124.7.  EPA  believes 
this  is  necessary  in  light  of  the  proposed 
changes  to  40  CFR  122.4(i)  and  131.12. 
Section  124.56  lists  specific  items 
which  must  be  placed  in  the  fact  sheet 
,  required  by  40  CFR  124.8  of  the  NPDES 
regulations.  EPA  believes  it  is  necessary 
to  include,  in  the  fact  sheet,  an 
explanation  of  how  and  why  any 
decision  was  made  by  the  CNrector  with 
respect  to  any  offsets  reqxiired  under  40 
CFR  131.12.  These  include  such  things 
as  the  amount  of  the  proposed  discharge 
the  new  or  significantly  expanding 
discharger  is  required  to  onset  as  well 
as  any  monitoring  and  reporting 
requirements.  Section  124.7  requires 
that  a  statement  of  basis  be  prepared  in 
all  situations  where  a  &ct  sheet  is  not 
required.  The  contents  of  a  statement  of 
basis  are  similar  to  that  of  a  fact  sheet. 
EPA  believes  including  this  information 
in  the  fact  ^eet  or  in  the  alternative,  the 
statement  of  basis,  is  appropriate  for 
several  reasons.  The  decisions  regarding 
any  offset  will  be  dependent  upon  the 
specific  facts  and  circiunstances  of  a 
given  scenario  and  therefore,  those  facts 
and  circumstances  should  be  made 
apparent.  The  public  has  a  right  to  know 
how  and  why  Uiese  decisions  were 
made.  EPA,  to  facilitate  its  authority  to 
review  permits,  needs  this  information 
as  well.  This  information  is  necessary 
for  any  appeals  brought  against  the 
issuance  of  the  permit  or  conditions 
therein  contained. 

m.  Propoeed  Authority  To  Designate 
Additional  Sources  (^Pollutants  as 
Subject  to  the  NPDES  Program 

The  NPDES  regulation^,  in  several 
provisions  and  under  certain 
circumstances,  allow  the  permitting 
authority  and/or  EPA  to  sub)ect  certain 
previously  non-designated  sources  to 
NPDES  program  requirements.  EPA 
established  these  jiuisdictional 
regulations^in  1973  when  the  Agency 
and  the  States  focused  permitting 
resources  primarily  on  continuous 
discharges,  for  example,  industrial  and 
municipal  sources.  Also,  in  the  early 
stages  of  CWA  implementation,  the 
Agency  and  the  States  focused  on 
implementation  of  technology-based 
standards.  At  that  time.  EPA  attempted 
to  limit  the  scope  of  the  NPDES 
permitting  program  to  certain  types  of 


point  sources.  The  D.C.  Circuit  rejected 
that  attempt,  however,  and  explaiued 
that  EPA  could  not  exempt  point 
sources  from  the  NPDES  program. 
NRDCv.  Costle.  568  F.2d  1369, 1377 
CD.C.  Cir.  1977).  Although  the  Court 
rejected  this  attempt,  it  did  recognize 
the  Agency's  discretion  to  defiine  "point 
source"  and  "nonpoint  soiut»."  The 
existing  NPDES  regulations  identifying 
animal  production  and  silvicultural 
sources  represents  an  early  attempt  to 
do  so. 

Today  EPA  is  proposing  certain 
changes  to  the  NPIffiS  regulations 
regarding  designation  of  point  sources 
for  regulation  under  the  NPDES 
permitting  program.  These  point  sources 
include  discharges  from  animal 
production  and  silvicultural  activities. 
EPA  is  proposing  explicit  language 
describing  its  authority,  in  States  with 
approved  NPDES  programs,  to  designate 
animal  feeding  operations  (AFOs)  and 
aquatic  animal  production  facilities 
(AAPFs)  as  sources  subject  to  NPDES 
program  requirements  on  a  case-by-case 
basis.  EPA  regulations  currently  provide 
that  "the  Director"  may.  under  certain 
circumstances,  designate  such  facilities 
as  point  sources  subject  to  NPDES 
requirements.  The  term  "Director"  is 
defined  as  the  EPA  Regional 
Administrator  or  the  State  Director,  as 
the  context  requires,  or  an  authorized 
representative.  See  40  CFR  122.2.  The 
definition  explains  that  when  there  is  an 
approved  State  program,  "Director" 
normally  means  the  State  Director  but 
that  in  some  circumstances,  EPA  retains 
the  authority  to  take  certain  actions 
even  when  there  is  an  approved  iState 
program.  Today's  proposal  includes 
expudt  language  describing  EPA's 
authority,  under  certain  conditions,  to 
designate  animal  production  facilities  as 
sources  subject  to  NPDES  permitting. 
Today's  proposal  would  also  modify  the 
regulation  that  identifies  silvicultural 
point  sources. 

A.  How  Would  Animal  Feeding 
Operations  and  Aquatic  Animal 
Production  Facilities  Be  Affected  by 
Today's  Proposal? 

Some  of  the  sources  that  would  be 
affected  by  today's  proposal  include 
animal  feeding  operations  (AFOs)  and 
aquatic  animal  production  facilities 
(AAPFs)  located  in  States  authorized  to 
administer  the  NPDES  program.  In  a 
1995  guidance  doomient,  entitled 
"Guide  Manual  on  NPDES  Regulations 
for  Concentrated  Animal  Feeding 
Operations,"  EPA  stated  that  in 
authorized  States,  only  the  State 
EHrector  may  designate  an  AFO  as  a 
concentrated  animal  feeding  operation 
(CAFO).  Today,  EPA  proposes  to  revise 


the  regulations  to  state  that  EPA  may, 
imder  certain  circimistances,  designate 
AFOs  as  C^tDs  and  also  designate 
AAPFs  as  concentrated  aquatic  animal 
production  facilities(CAAPFs),  in 
NPDES-authorized  States.  The  revised 
regulations  would  facilitate  EPA's 
provision  of  reasonable  assiuance  that 
EPA-established  TMDLs  will  be 
implemented  where  States  fail  to 
establish  an  approvable  TMDL. 

This  proposal  applies  to  aquatic 
animal  production  facilities  and  not 
aquaculture  projects.  Although  both 
types  of  operations  produce  aquatic 
livestock,  aquatic  animal  production 
facilities  differ  fiom  aquaculture 
projects.  Aquaculture  projects  confine 
aqiiatic  stodc  within  jurisdictional 
waters  of  the  United  States.  An  aquatic 
animal  production  facility  does  not 
confine  aquatic  stock  in  jiuisdictional 
waters  of  the  United  States.  The  aquatic 
area  of  confinement  (e.g..  manmade 
pond,  raceway,  etc.)  may.  however, 
discharge  to  jurisdictional  waters  of  the 
United  States.  Aquaculture  is 
specifically  addressed  in  the  CWA. 
CWA  section  318.  The  statute  does  not 
specifically  address  aquatic  animal 
production  outside  of  waters  of  the 
United  States,  however,  it  is  addressed 
in  EPA  regulations,  as  discussed  above. 

1.  How  Do  These  Soim:es  Ciurently 
Become  Subject  to  the  NPDES  Program? 

Under  existing  regulations, 
concentrated  animal  feeding  operations 
and  concentrated  aquatic  animal 
production  facilities  are  subject  to  the 
NPDES  program.  One  situation  in  which 
an  animal  feeding  operation  or  an 
aquatic  animal  production  facility  is 
considered  "concentrated"  and  thus 
subject  to  NPDES  permitting,  is  when 
the  Director  so  designates  the  operation 
or  facility  on  a  case-by-case  basis.  See 
40  CFR  122.23(c)  and  122.24(c).  Case- 
by-case  designations  are  based  on  a 
determination  that  the  operation  or 
facility  is  a  significant  contributor  of 
pollutants  to  waters  of  the  United 
States.  In  designating  an  operation  or 
focility  as  a  significant  contributor  of 
pollutants,  the  Director  essentially  finds 
that  the  facility's  discharges  are  more 
like  point  sources  already  subject  to 
NPDES  regulation  than  those 
agricultiuel  nonpoint  soiuces  that  are 
not. 

i.  Under  What  Grcumstances  Are 
CAFOs  Designated  on  a  Case-By-Case 
Basis? 

EPA  regulations  define  which  AFOs 
qualify  as  CAFOs  based  on  various 
criteria  set  out  in  the  regulations.  These 
criteria  were  established  for  a  "basic 
national  standard  and  practical 
administrative  approach."  See  40  FR 


54182,  54183  (11/20/75).  To  supplement 
this  a]>  )roach,  EPA  included  a 
design^  ition  mechanism  in  the 
regulaltions.  Through  this  mechanism, 
even  where  a  source  did  not  meet  all  of 
the  regulatory  criteria  to  become  a 
CAFO,  the  Director,  upon  determining 
that  tl^^  source  is  a  significant  ^ 
contributor  of  pollutants  to  waters  of  the 
United  States,  could  exercise  its 
discretion  and  designate  the  source  as  a 
CAFO  to  ensure  that  the  soim:e  would 
be  regulated.  In  making  this 
determination,  the  Director  conducts  an 
on-sit0;inspection  of  the  facility  and 
considers  the  following  factors:  (1)  The 
size  oi  me  animal  feeding  operation  and 
the  an^ount  of  wastes  reaching  waters  of 
the  Uiuted  States;  (2)  the  location  of  the 
animal  {feeding  operation  relative  to 
waters  bf  the  United  States;  (3)  the 
means  of  conveyance  of  animal  wastes 
and  pmicess  waste  waters  into  waters  of 
the  Uiihed  States;  (4)  the  slope, 
vegetation,  rainfall,  and  other  factors 
affecting  the  likelihood  or  frequency  of 
dischaii]ge  of  animal  wastes  and  process 
waste  t^raters  into  waters  of  the  United 
States]  ftnd  (5)  other  relevant  fectors.  40 
CFR  l^p.23(c).  One  such  relevant  &ctor 
could  be  the  water  quality  of  the 
receiving  waterincluding  the  degree  of 
nonattlainment. 

a.  Under  What  Circumstances  Are 
CAAPPs  Designated  on  a  Case-by-Case 
Basis?] 

Perad^tting  authorities  can  also 
designate  any  warm  or  cold  water 
aquatic  ^animal  production  facility  for 
regula^n  under  the  NPDES  permitting 
progratii  on  a  case-by-case  basis.  40  CHI 
122.24^  The  Director,  upon  determining 
that  thia  source  is  a  significant 
contril)utor  of  pollutants  to  waters  of  the 
United  States,  may  designate  an  aquatic 
anima]  production  facility  as  a 
conceiifrated  aquatic  animal  production 
facility.!  To  make  this  determination,  the 
Director  conducts  an  on-site  inspection 
of  the  facility  and  considers  the 
followliLg  factors:  (1)  The  location  and 
quality  of  the  receiving  waters  of  the 
Unitedj  States;  (2)  the  holding,  feeding 
and  production  capacities  of  the  faciUty; 
(3)  the  quantity  and  nature  of  the 
pollutants  reaching  waters  of  the  United 
States;  l4nd  (4)  other  relevant  factors.  40 
CFR  I2i24{c). 

2.  Why  is  EPA  Proposing  Changes  to  the 
CAFO  ^d  CAAPFs  Jurisdictional 
Regulauons? 

In  sokne  areas,  pollutant  contributions 
from  small  unregulated  (by  NPDES) 
animal  production  sources  (terrestrial 
and  aquatic)  are  the  primary  cause  of 
impairi^ent  in  some  water  segments.  As 
indicata  d  in  thel996  Report  to  Congress 
under  C  kVA  section'305(b),  agriculture. 


including  both  animals  and  cropland,  is 
the  leading  source  of  water  quality 
impairment  of  rivers  and  lakes.  Based 
on  data  collected  by  the  States  and 
Territories,  EPA  estimated  that,  of  the 
waters  assessed,  25  percent  of  the 
impaired  river  miles,  19  percent  of  the 
impaired  lake  acres,  and  10  percent  of 
the  impaired  estuarine  square  miles  are 
polluted  due  to  agricultural  nonpoint 
sources  of  pollutants  (EPA,1996). 
Thirty-eight  of  the  States  included      - 
specific  agricultural  sources  of  pollution 
in  rivers. 

1.  How  do  Animal  Feeding  Operations 
Impact  Water  Quality? 

Studies  show  that  animal  feeding 
operations,  and  particularly  a 
concentration  of  these  facilities  in  a 
single  watershed,  can  increase  nutrient 
pollution  to  a  river  or  stream.  A  study 
of  Herrings  Marsh  Ruji  in  the  coastal 
plain  of  North  Carolina  showed  that 
nitrate  levels  in  streams  and  ground 
water  were  highest  in  areas  with  the 
greatest  concentration  of  swine  and 
poultry  production.  (Hunt,  P.G.,  et  al. 
1995.  Impact  of  animal  waste  on  water 
quality  in  an  eastern  coastal  plain 
watershed.  IN:  Animal  Waste  and  the 
Land-Water  Interface,  Kenneth  Steele, 
Ed.,  Lewis  Publi^ers,  Boca  Raton,  FL, 
589  pp.).  Ortho-phosphate  levels  vtrere 
affected  only  slightly  by  animal  waste 
applications  because  most  of  the 
phosphorus  was  bound  by  the  soil. 
(Hunt,  et  al.,1995). 

Results  from  an  Illinois  case  study 
indicated  that  two  types  of  activities  at 
small  to  medium-sized  swine  operations 
contributed  to  water  quality  problems. 
First,  many  producers  had  constructed 
open-fix)nt  facilities  without  including 
manure  collection  systems  to  contain 
feedlot  runoff.  Second,  many  producers 
practiced  "misting"and/or  used  on-site 
watering  systems  to  cool  off  animals, 
which  in  timi  generated  conditions  that 
caused  uncontrolled  pollutant  runoff. 
This  case  study  demonstrated  how  even 
small  operations  contributed  significant 
amotmts  of  pollutants  to  the  receiving 
waters.  (Ackerman  and  Taylor,  1995, 
Stream  Impacts  due  to  Feedlot  Runoff. 
IN:  Animal  Waste  and  the  Land-Water 
Interface.  Kenneth  Steele.  Ed..  Lewis 
Publishers,  Boca  Raton,  FL,  589  pp.). 

AFOs  can  also  cause  catastropnic 
effects  locally.  In  June  1995,  animal 
waste  contained  in  an  eight-acre  lagoon 
in  North  Carolina  burst  through  its  dike, 
spilling  approximately  22  million 
gallons  of  animal  waste  into  the  New 
River.  The  spill  reportedly  killed  fish 
along  a  19-mile  downstream  area.  This 
was  the  worst  of  six  reported  spills  in 
the  State  during  the  summer  of  1995. 
(EPA  Office  of  the  Inspector  General, 
March  1997,  Animal  Waste  Disposal 


Issues.  Audit  Report  No.  E1XWF7-13- 
0085-7100142). 

Several  case  studies  have  also  been 
performed  to  document  the  water 
quality  benefits  of  installing  animal 
waste  management  systems.  In  South 
Dakota,  for  example,  9  feedlots  were 
monitored  to  determine  which  most 
negatively  impacted  water  quality 
through  increased  loads  of  nutrients. 
After  installation  of  animal  waste 
management  systems,  several  feedlots 
exhibited  evidence  of  improving  water 
quality  in  streams.  (South  Dakota 
Association  of  Conservation  Districts, 
South  Dakota  Department  of 
Environment  and  Natiural  Resources, 
and  USDA  Natural  Resources 
Conservation  Service,  1996,  Final 
Report — ^Animal  Waste  Management 
Team).  EPA  invites  commenters  to 
identify  and  submit  additional  data  to 
support  or  refute  these  conclusions. 

iL  How  Do  Aquatic  Animal 
Production  Facilities  Impact  Water 
Quality? 

Other  studies  also  indicate  that 
aquatic  animal  production  facilities 
cause  significant  adverse  impacts  on 
water  quality.  Such  impacts  include  but 
are  not  limited  to,  oxygen  depletion  in 
surroimding  waters,  degradation  of 
benthic  (bottom)  ecosystems,  and 
increases  in  the  severity  of  toxic  algae 
blooms.  The  impact  on  water  quaUty, 
however,  varies  per  fish  species  and 
production  facility.  Pond  and  tank 
systems,  for  example,  often  discharge 
pulses  of  highly  concentrated  waste 
discharges  during  cleaning  and 
harvesting.  (Bergheim,  A.,  A.  Sivertsen, 
and  A.R.Selmer-01sen.  1982.  Estimated 
Pollution  Loading  From  Norwegian  Fish 
Farms.  L  Investigations  1978-1979. 
Aquaculture  28:347-361).  Catfish 
ponds,  for  instance,  release  effluents 
containing  high  concentrations  of 
nutrients,  often  at  concentrations 
exceeding  water  quality  limits  set  by 
EPA  and  state  governments.  (Tucker, 
C.S.  1996.  The  Ecology  of  Channel 
Catfish  Culture  Ponds  in  Northwest 
Mississippi.  Reviews  in  Fisheries 
Science  4(l):l-55).  EPA  invites 
commenters  to  identify  and  submit 
additional  data  to  support  or  refute 
these  conclusions. 

3.  What  Changes  Is  EPA  Proposing  To 
Make  to  the  CAFO  and  CAAPFs 
Jurisdictional  Regulations? 

As  stated  previously,  currently  only 
the  "Director"  may  designate  these 
sources  as  subject  to  the  NPDES 
program  on  a  case-by-case  basis  and 
"Director"  is  defined  as  the  EPA 
Regional  AdminisjUrator  or  the  State 
Director,  as  the  context  requires.  40  CFR 
122.2.  EPA  foresees  the  need  to  make 
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future  designations  itself  in  authorized 
States  in  particular  circumstances, 
although  the  Agency  has  only  done  so 
on  occasion.  Therefore,  EPA  is 
proposing  to  revise  40  CFR  122.23  and 
122.24  to  include  explicit  language 
describing  that  the  Agency  has  the 
authority  (imder  certain  drounstances 
disciissed  below)  to  make  such 
designations  in  instances  when  the  State 
has  not  already  done  so. 

i.  When  Would  EPA  Designate  These 
Sources? 

The  proposed  regulatory  change 
would  limit  the  exercise  of  this 
discretion  to  the  situation  when  EPA 
establishes  a  TMDL  for  a  waterbody  in 
an  authorized  State  and  determines  that 
designation  is  necessary  to  provide 
reasonable  assiuence  that  the  wasteload 
allocations  and  load  allocations  imder 
the  TMDL  mil  be  achieved.  By 
restricting  the  exercise  of  its  discretion 
to  this  hi^  priority  drcumstanoe.  the 
Agency  recognizes  its  own  resource 
limitations,  as  well  as  the  special  role  of 
authorized  NPDES  States  in  the  federal 
S3rstem. 

States  miist  submit  each  TMDL  they 
esteblidi  to  EPA  for  approval.  Elsewhwe 
in  today's  Federal  Regirter.  EPA 
proposes  regulations  to  require  States  to 
sulnnit  a  plan  to  implement  the  load 
allocations  and  wasteload  allocations  of 
a  TMIX<  as  a  component  of  the  TMDL. 
EPA  would  evaluate  the  adequacy  of  the 
implementation  plan  (a  required 
element  of  a  TMDL)  in  determining 
whether  to  approve  a  TMDL.  If  EPA 
disapproves  a  TMDL  based  on  a 
determination  that  the  implementation 
plan  is  inadequate.  EPA  would  establish 
the  TMDL  itself,  including  an 
implementation  plan. 

One  of  the  proposed  required 
elements  of  the  implementation  plan  is 
that  it  contain  reasonable  assiuance  that 
the  control  actions  and/or  management 
measures  required  to  implement  the 
load  allocations  and  the  wasteload 
allocations  established  by  the  TMDL 
will  be  put  in  place  and  the  load 
allocations  and  wasteload  allocations 
will  be  met.  Thus.  EPA  may  disapprove 
the  TMDL  if  it  determines  that  the 
implementation  plan  lacks  reasonable 
assurances.  For  example,  EPA  may 
determine  that  the  implementation  plan 
lacks  reasonable  assurances  that  certain 
animal  feeding  operations  will  achieve 
and  maintain  their  respective  pollutant 
load  allocations.  If  working  with  the 
State  to  achieve  reasonable  assurance 
has  felled,  EPA  would  disapprove  the 
TMDL  and  would  be  required  to 
establish  a  TMDL.  including  an 
implementation  plan.  EPA  may  then 
determine  that  some  animal  feeding 
operations  are  significant  contributors  of 


pollutants  to  waters  of  the  United  States 
and  that  the  best  way  for  EPA  to  provide 
reasonable  assurance  that  such  an 
animal  feeding  operation  achieves  and 
maintains  its  assigned  pollutant  load 
allocation  is  through  the  issuance  (and 
enforcement)  of  an  NPDES  permit. 
Under  today's  proposal.  EPA  could  then 
invoke  its  designation  authority  and 
subject  the  animal  feeding  operation  to 
the  NPDES  program.  In  similar 
circumstances.  EPA  could  designate  an 
unregulated  aquatic  animal  production 
fedlity.  The  language  in  today's 
proposal  about  me  Agency's  intention 
and  authority  to  designate  unregulated 
animal  production  sources  in 
authorized  States — ^where  EPA 
establishes  a  TMDL — supports  the 
fulfillment  of  the  CWA  goals  to  attain 
and  maintain  water  qiiafity  standards. 
The  proposal  also  supports  EPA's 
backstop  authority,  as  specified  in  CWA 
section  303(d)(2),  to  establish  TMDLs 
(including  all  required  elements)  for 
waterbodies  for  which  the  State  feils  to 
do  so. 

M.  How  Would  This  Proposal  Affect 
States? 

The  proposed  regulation  limits  the 
exercise  of  this  discretionary  authority 
to  situations  where  EPA  establishes  a 
TMDL.  Many  States  have  opportunities 
to  provide  "reasonable  assiuances"  to 
control  nonpoint  source  pollutants  and/ 
or  pollution  in  ways  (and  based  on 
auUiorities)  that  are  not  available  to  the 
federal  EPA.  When  EPA  establishes  a 
TMDL.  the  federal  authority  to  designate 
otherwise  unregulated  sources  as  point 
sources  would  provide  a  federally 
enforceable  "reasonable  assurance"  that 
the  allocation  would  be  achieved.  The 
Agency  stresses  that  the  authority 
proposed  today  would  be  used  only  in 
those  circumstances  where  other  means 
of  working  with  the  State  have  failed. 

iii.  Who  Would  Issue  Permits  to  These 
Sources  Once  Designated? 

EPA  does  not  have  authority  to  issue 
permits  to  the  animal  production 
fecilities  that  the  Agency  designates  for 
regulation  in  a  State  authorizMl  to 
administer  the  NPDES  program.  That 
authority  remains  exclusively  with  the 
authorized  State.  CWA  section  402(c). 
Instead.  EPA  relies  on  its  authority  to 
designate  point  sources  under  the  CWA 
in  general  and  the  specific  authority 
provided  by  CWA  section  501(a)  to 
support  the  Agency's  authority  to 
designate  point  sources  subject  to 
regulation  imder  the  NPDES  program, 
even  in  States  authorized  to  administer 
the  NPDES  permit  program.  The 
interpretive  authority  to  define  point 
sources  and  nonpoint  sources  was 
recognized  by  the  D.C.  Circuit  in  NRDC 
V.  Costle.  568  F.2d  1369, 1377  (D.C.  Cir. 


1977).  This  interpretive  authority  arises 
from  CWA  section  501(a)  when  EPA 
interprets  the  term  "point  source"  at 
CWA  section  502(14). 

4.  How  Would  EPA  Revise  the 
Regulatory  Text? 

EPA  recognizes  that  many  State 
agencies  have  limited  resources  to 
implement  their  NPDES  programs  and 
in  many  cases,  a  State's  inaction  in  the 
designation  of  additional  sources  is  not 
a  result  of  an  authorized  State's 
unwillingness  to  assert  regulatory 
authority  over  additional  sources,  but 
rather  the  perceived  inability  to  assure 
timely  issuance  of  individual  permits 
for  these  sources  in  the  fece  of 
competing  priorities.  Given  increased 
reliance  and  success  in  control  of  point 
soiuces  under  State  NPDES  general 
permits,  however,  the  Agency  believes 
that  EPA  designation  in  these 
jurisdictions  and  in  these  instances  will 
expedite  the  attaiiunent  of  water  quality 
standards  without  undue  burden  on 
authorized  States. 

In  order  to  achieve  this  result.  EPA  is 
proposing  to  modify  40  CFR 
122.23(c)(1).  (3)  and  (4)  and  40  CFR 
122.24(c)(l)-(3)  as  reflected  in  proposed 
regulatory  text.  These  modifications 
would  specify  that,  in  jurisdictions 
where  EPA  is  not  the  NPDES  permitting 
authority,  EPA  could  (under  certain 
circumstances)  designate  an  animal 
fiaeding  operation  as  a  "concentrated 
animal  feeding  operation"  where  the 
Regional  Administrator  or  his/her 
delegee  makes  a  determination  that  the 
operation  is  a  significant  contributor  of 
pollutants  to  watera  of  the  United 
States.  Similarly,  today's  proposal 
would  accomplish  the  same  objective 
for  the  designation  of  an  aqustic  animal 
production  facility  as  a  "concentrated" 
aquatic  animal  production  fedlity  (i.e.. 
the  aquatic  form  of  a  concentrated 
animal  feeding  operation).  These 
modifications  would  also  specify  that 
EPA  would  only  designate  these 
facilities  where  pollutants  are 
discharged  into  watera  for  which  EPA 
establishes  a  TMDL  to  provide 
reasonable  assiuvnce  that  the  wasteload 
allocations  and  load  allocations  under 
the  TMDL  will  be  achieved. 

The  Agency  invites  comments  on  this 
proposal,  including  the  limitation  of  the 
federal  designation  authority  (in 
authorized  States)  to  discharges  to 
watera  for  which  EPA  establishes  a 
TMDL. 
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Would  Silvicultuml  Activities  Be 
by  Today's  Proposal? 

Sources  Are  Currently 
From  the  Definition  of  a 
Source?* 

EPAlis  today  proposing  to  modify  its 
cuireat  interpretation  of  the  term  "point 
souTO^I'  with  respect  to  discharges 
assoc^ed  with  silviculture.  The  term 
"pointisoiiroe"  is  defined  in  regulations 
at  40  CFR  122.3  to  exclude  certain 
dischatges  from  NPDES  requirements. 
Secti<jji  122.3(e)  specifically  excludes 
"Any  jintroduction  of  pollutants  bom 
nonpotnt  source  agricultural  and 
silvicoltural  activities,  iacluding  storm 
water  inmoff  from  orchards,  cultivated 
cropsj  pastures,  range  lands  and  forest 
lands]':  As  a  preliminary  matter,  the 
Agen(^  notes  that,  though  the  regulatory 
exclusions  have  existed  since  the 
1970')kl  Congress  did  not  enact  the 
specific  statutorjr  ratification  for  the 
agiiciuural  exclusions,  for  "return 
flows  l^m  irrigated  agriculture"  and 
"agricR^ltiual  storm  water"  until  1977 
and  1967,  respectively.  Neither  of  the 
1977  aor  the  1987  amendments 
provided  any  ratification  of  the 
silvic|i|tural  exclusions. 

Sint^  that  time,  the  Agency  and  the 
States  have  begun  the  implementation 
of  regulatory  controls  on  intermittent 
"wet  Vaather"  sources.  In  1967, 
Congitiss  directed  EPA  to  focus  on  water 
quality  concerns  associated  with  storm 
water  J  One  of  the  types  of  storm  water 
disch^es  that  the  Agency  identified  as 
appropriate  for  regulatory  control  imder 
the  NPpES  program  was  storm  water 
disch4tges  associated  with  construction 
activity,  including  clearing,  grading,  and 
excaviiion  activities.  See  40  CFR 
122.2^(b)(14)(x).  Storm  water  discharges 
resultjag  from  land  disturbance  have 
signifilqant  potential  for  water  quality 
impaihnent  due  for  example,  to 
excesaijve  sediment  loads.  Sediment 
adver^ly  affects  aquatic  ecosystems  by 
reducing  light  penetration,  impeding 
sight-faeding,  smothering  benthic 
organijfns,  abrading  gills  and  other 
sensitj'^e  structures,  reducing  habitat  by 
cloggihg  interstitial  spaces  within  a 

,  and  reducing  the  intergravel 
oxygen  by  reducing  the 
lility  of  the  bed  material. 
,  F.H.,  Beschta,  J.C.  Scrivener. 
,  J.R,  Sedell,  JJL,  and  C.J. 
Cederltplm.  1987.  Fine  Sediment  and 
Salmoiqid  Production:  A  Paradox 
Streai^^ide  Management:  Forestry  and 
Fishen^  Interactions.  Contract  No.  57, 
Institim  of  Forest  Resources,  University 
of  Wa^iington,  Seattle,  WA.  pp.  96- 
142). 

To    '     '* 
water 
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ite.  NPDES  regulation  of  storm 
achaiges  associated  with 


construction  activity  has  protected 
water  quality  from  the  runoff  associated 
with  for  example,  the  construction  of 
roads.  A  gap  in  regulatory  coverage 
exists,  however,  in  that  the  existing 
NPDES  regulations  categorically 
exclude  suvicuhitral  road  construction 
and  maintenance  from  the  definition  of 
"point  source."  40  CFR  122.27fl)). 
Therefore,  the  silviculture  regulation 
excludes  discharges  from  forest  roads 
from  the  universe  of  sources  that  can  be 
regulated  under  the  NPDES  permitting 
program. 

2.  Are  All  Discharges  From 
Silivicultural  Activities  Currently 
Excluded  From  the  NPDES  Pn^fam? 

Not  all  discharges  &t)m  silvicultural 
activities  are  currently  excluded  from 
the  definition  of  a  "point  source."  EPA 
regulations  at  40  CFR  122.27(b)(1) 
specify  which  discharges  associated 
with  silvicultural  activities  are  point 
source  discharges,  namely,  discharges 
from  rock  crushing,  gravel  washing,  log 
sorting  and  log  storage  facilities. 
Dischm^es  from  these  activities  are 
categorically  subject  to  regulation  under 
the  NPDES  prcnram.  EPA  regulations  at 
40  CFR  122.27(b)(1)  also  currently 
identify  certain  discharges  associated 
with  silviculture  activities  that  may  be 
"nonpoint  source"  discharges,  thus,  not 
subject  to  NPDES  permits.  These 
include  runoff  from  nursery  operations, 
site  preparation,  reforestation  and 
subsequent  cultural  treatment,  thinning, 
prescribed  burning,  pest  and  fire 
control,  harvesting  operations,  surface 
drainage,  or  road  construction  and 
maintenance.  Currently,  nmoff  from 
these  activities  is  categorically  excluded 
from  the  NPDES  program.  Also,  as  noted 
in  the  regulation,  some  discharges 
associated  with  silvicultural  activities 
(such  as  stream  crossing  for  roads)  may 
involve  point  source  discharges  of 
dredged  and  fill  material.  In  these  cases, 
a  CWA  section  404  permit  may  be 
required.  See  33  CFR  209.120  and  part 
233. 

EPA  acknowledges  that  CWA  section 
404(f)(1)  exempts  certain  dischai^es  of 
dredged  or  fill  material  from  CWA 
permitting  requirements  for,  among 
other  activities,  normal  silvicultural 
activities  and  the  construction  or 
maintenance  of  forest  roads.  The  CWA 
section  404(f)  exemption  for  discharges 
of  dredged  and  fill  material  applies  to 
permit  requiremeids  under  both  section 
404  and  section  402,  except  as  provided 
in  section  404(f)(2).  Section  402, 
however,  does  not  regulate  discharges  of 
dredged  or  fill  material.  EPA  has 
consistently  interpreted  the  apparent 
inconsistency  of  including  section  402 
in  the  section  404(f)  "exemptions"  to 


reflect  the  intent  that  discharges  of 
dredged  or  fill  material  that  are  exempt 
from  section  404  permit  requirements 
would  not  be  regulated  under  section 
402  instead.  EPA  has  not  interpreted  the 
inclusion  of  section  402  in  section 
404(f)  to  mean  that  discharges  other 
than  dredged  or  fill  material  (from  the 
activities  listed  in  section  404(f))  are 
exempt  from  permit  requirements  under 
section  402.  Today's  proposal  woidd  not 
address  dredged  or  fill  material  or 
otherwise  affect  the  section  404(f) 
exemption.  Today's  proposal  would 
apply  to  discharges  of  pollutants  other 
than  dredged  or  fill  material,  for 
example,  bom  contaminated  storm 
water  discharges. 

EPA  also  notes  that  the  section  404(0 
exemption  for  disrhargns  of  dredged  or 
fill  matwial  associated  with  the 
construction  or  maintenance  of  forest 
roads  is  dependent  on  case-by-case 
application  of  best  management 
practices.  Best  management  practices 
provide  effective  mechanisms  to  address 
potential  adverse  impacts  to  aquatic 
resoiutxs,  including  degradation  of 
physical,  chemical,  and  biological 
characteristics. 

3.  Which  Silivicultural  Discharges 
Would  Be  Designated  Under  Today's 
Proposal  as  Sources  Subject  to  the 
NPDES  Program? 

By  today's  action,  the  Agency 
proposes  to  remove  the  regulatory  gap 
in  coverage  with  respect  to  those 
silvicultural  discharges  that  are 
currently  identified  as  a  discrete 
category  of  "non-point  sources" 
excluded  from  the  opportimity  for 
regulation  under  the  NPDES  permitting 
program.  The  only  silvicultiiral 
discharges,  however,  that  would  be 
subject  to  regulation  under  the  NPDES 
program  on  a  categorical  basis  are  those 
that  are  currently  regiilated  as  categories 
today:  rock  crushing;  gravel  washing, 
log  sorting,  and  log  storage  facilities.  For 
the  sources  that  were  categorically 
excluded  previously  (nurteiy 
operations,  site  preparation, 
reforestation  and  subsequent  cultural 
treatment,  thinning,  prescribed  burning, 
pest  and  fire  control,  harvesting 
operations,  surface  drainage,  or  road 
construction  and  maintenance),  the 
categorical  exclusion  from  the  definition 
of  "point  source"  would  be  removed. 
Instead,  on  a  case-by-case  basis,  selected 
sources  could  be  designated  for 
regulation  under  the  NPDES  program  for 
storm  water  discharges  imder  40  CFR 
122.26(a)(v).  This  case-by-case 
designation,  made  by  the  Director  or 
EPA,  would  be  based  upon  a 
determination  that  the  source 
contributes  to  a  violation  of  water 
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quality  standards  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States.  To  make  this 
determination  the  Director  could 
consider  the  foUoMong  factors:  (1)  The 
location  of  the  discharge  with  respect  to 
waters  of  the  United  States;  (2)  the  size 
of  the  discharge;  (3)  the  Quantity  and 
nature  of  the  pollutants  discharged  to 
waters  of  the  United  States;  and  (4) 
other  relevant  factors.  40  CFR 
122.26(a)(v). 

4.  Why  b  EPA  Proposing  To  Remove  the 
Regulatory  Exdusion  for  These 
Silvicultmel  Discharges? 

Silvicultiue  contributes 
approximately  3  to  9  percent  of 
nonpoint  soiirce  pollution  to  the 
Nation's  waters.  (Neary,  D.G.,  and  J.L. 
Michaele.  1989.  ESect  of  sulfometuron 
methyl  on  ground  water  and  stream 
quality  in  coastal  plain  forest 
watcnRsheds.  Water  Resources  Bulletin. 
25(31:617-623).  Twenty-three  States 
have  identified  silviculture  as  a  problem 
source  contributing  to  nonpoint  source 
pollution  in  their  1996  water  quality 
assessments  submitted  to  EPA  under 
CWA  section  30S(b).  (USEPA.  1996, 
EPA-841-R^7-008  April  1998). 

Several  types  of  silvicultiual  activities 
that  are  currently  exempt  from  NPDES 
regulation  may  cause  significant  adverse 
impacts  on  water  quality.  These 
indude.  but  are  not  limited  to.  road 
construction  and  maintenance,  site 
preparation,  prescribed  burning, 
clearcutting.  and  harvesting  operations. 
As  mentioned  above,  the  construction 
and  maintenance  of  roads,  other  than 
those  constructed  for  silvicultiual 
operations,  are  currently  subject  to 
NPDES  requirements,  llie  construction 
and  maintenance  of  roads  related  to 
silvicultural  activities,  however,  is 
exempt  Studies  demonstrate  that  some 
such  road  construction  may  create 
significant  water  quality  problems. 
Rcnults  of  a  study  on'forest  management 
activities  in  a  small  watershed  indicated 
that  suspended  sediment  yields 
increased  almost  8  fold  in  the  fibcst  year 
following  road  construction,  and  two- 
fold following  logging  in  the  second 
year.  (B.  Anderson  and  D.F.  Potts.  1987. 
Suspended  Sediment  and  Turbidity 
Following  Road  Construction  and 
Logging  in  Western  Montana.  Water 
Resources  Bulletin.  Vol.  23,  No.  4). 

Mechanical  site  preparation  by  lai]ge 
tractors  that  shear,  disk,  drum-chop,  or 
root-rake  a  site  may  result  in 
considerable  soil  disturbance  over  large 
areas  and  has  a  high  potential  to 
deteriorate  water  quality.  (Beasley,  RS. 
1979.  Intensive  site  preparation  and 
sediment  loss  on  steep  watersheds  in 
the  Gulf  Coastal  plain.  Soil  Science 


Society  of  America  Journal.  43(3):412- 
416).  Site  preparation  techniques  that 
result  in  the  removal  of  vegetation  and 
litter  coyer,  soil  compaction,  exposure 
or  disturbance  of  the  mineral  soil,  and 
increesed  stormflows  due  to  decreased 
infiltration  and  percolation,  all  can 
contribute  to  increases  in  stream 
sediment  loads.  (Golden,  M.S.,  C.L 
Tuttle,  J.S.  Kush,  and  J.M.  Bradley, 
1984,  Forestry  activities  and  water 
quality  in  Alabama:  Effacts, 
reconunended  practices,  and  an  erosion- 
classified  system.  Aubimi  University, 
Agricultural  Experiment  Station. 
Bulletin  555).  Prescribed  burning  is 
another  method  used  to  prepare  sites 
that  may  also  have  efiects  on  water 
quality  as  a  result  of  increased  erosion 
and  the  altering  of  soil  properties.  Id. 
The  actual  harvesting  of  timber  can 
also  contribute  to  water  quality 
problems.  Results  from  studies  have 
indicated  that  cleercutting,  which  is 
often  a  method  used  for  timber 
harvesting,  can  have  significant  effects 
on  the  nutrient  levels  and  temperatures 
of  nearby  waters.  The  resulting  impacts 
of  a  logging  operation  in  the  Bull  RuU 
Watershed  of  Oregon  include  increased 
nitrate-nitrogen  levels  for  up  to  7  years 
after  the  harvest  and  an  increase  in 
annual  stream  temperatiues  by  2-3 
degrees  Celsius  for  the  following  3  years 
after  the  harvest.  (Harr,  R.D.,  and  RL. 
Frediiksen.  1988.  Water  quality  after 
logging  small  watersheds  within  the 
BuURun  Watershed,  Oregon.  Water 
Resources  Bulletin.  24(5):11Q3-1111). 
EPA  invites  commenters  to  identify  and 
submit  additional  data  to  support  or 
refute  these  conclusions. 

5.  When  Would  Silviculutral  Sources  Be 
Required  To  Obtain  an  NPDES  Permit? 

The  effect  of  today's  proposed 
elimination  of  the  categorical 
silviculture  exclusion  would  be  limited. 
The  currently  imregulated  silvicultural 
sources  would  only  be  required  to 
obtain  NPDES  permit  authorization  (1) 
upon  a  case-by-case  designation  by  EPA 
or  the  authorized  State  and  (2)  for  the 
piuposes  of  EPA  designation,  only  for 
sources  that  discharge  to  waters  for 
which  EPA  establishes  a  TMDL  to 
ensure  that  the  wasteload  allocations 
and  load  allocations  under  the  TMDL 
are  achieved.  The  existing  regulations 
for  storm  water  associated  with 
industrial  activity  (also  known  as 
'These  I"  storm  water  regulations) 
issued  pursuant  to  CWA  section 
402(p)(4)(A),  would  not  apply  to  the 
discharges  that  would  become  subject  to 
regulation  by  the  revision  to  40  CFR 
122.27(b).  For  example,  storm  water 
discharges  associated  with  construction 
and  maintenance  of  forest  roads  would 


not  be  considered  "storm  water 
discharges  associated  with  industrial 
activity"  under  40  CFR  122.26(b)(14). 
The  construction  of  silviculture  roads 
would  not  be  a  category  of  storm  water 
discharge  that  is  automatically  subject 
to  NPDES  permitting  like  other  kinds  of 
road  building.  Instead,  point  source 
discharges  of  storm  water  associated 
with  currently  unregulated  silviculture 
would  only  be  designated  for  regulation 
on  a  case-by-case  basis  pursuant  to 
CWA  section  402(p)(2)(E)  or  402(p)(6). 

As  noted  above,  EPA  proposes  that 
any  final  rule  would  linoit  EPA 
designation  of  silvicultiue  point  sources 
to  discharges  to  waters  for  which  EPA 
establi^es  a  TMDL  because,  as  a  result 
of  proposals  elsewhere  in  today's  rule. 
Uiese  circumstances  would  provide  a 
considered  and  focused  basis  for 
regulation.  The  limitation  on  federal 
designation  would  apply  both  in 
authorized  States,  as  well  as  in  States 
where  EPA  administers  the  NPDES 
program.  Given  the  Agency's  limited 
resources,  as  well  as  the  potentially 
huge  universe  of  silvicultural  sources 
that  could  become  subject  to  NPDES 
permitting,  today's  rule  focuses  those 
limited  EPA  resources  on  these  priority 
wateii>odies.  In  States  where  EPA 
administers  the  NPlffiS  program,  the 
Agency  does  not  propose  silviculture 
point  source  designation  authority  to 
the  same  extent  as  would  be  available  to 
authorized  States.  Unlike  authorized 
States  that  might  designate  silviculture 
point  sources  outside  of  the  TMDL 
context,  EPA  would  only  designate  a 
source  when  the  Agency  establishes  a 
TMDL  itself  to  ensure  that  the  wasteload 
allocations  and  load  allocations  imder 
the  TMDL  are  achieved.  In  addition, 
EPA  would  woric  with  and  assist  those 
States  (where  EPA  administers  the 
NPDES  program)  in  development  of 
their  nonpoint  source  control  programs 
(so  that  the  State  could  provide  its  own 
reasonable  assiuances),  rather  than 
federally  designating  silviculture  point 
sources  prior  to  that  State's 
establishment  of  its  TMDLs.  As  noted 
above,  EPA  does  not  propose  to  limit 
designation  by  authorized  States,  who 
may  have  other  opportunities  to  assiu« 
"reasonable  assurances"  that  nonpoint 
soiuces  attain  load  allocations  under 
TMDLs.  Additionally.  CWA  section  510 
preserves  more  expansive  designation 
authority  for  States. 

EPA  expects  that  only  in  extremely 
rare  circumstances  would  the  Agency 
need  to  exercise  its  authority  to 
establish  an  NPDES  permit  requirement 
for  discharges  associated  with 
silvicultural  activities.  Indeed, 
enhanced  implementation  of  State 
programs  and  authorities  designed  to 
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protedt!  water  quality  firom  silvicultural 
activitl^  may  be  strong  enough,  in  the 
^e,  to  satisfy  "reasonable 
ice"  that  silvicultural  sources 
would|  attain  load  allocations  imder 
TMDiis  throu^  State  means  alone.  EPA 
would  bnly  use  the  proposed  new 
desigiMtion  authority  as  a  "last  resort" 
becauM  EPA  lacks  authority  to  regulate 
silvict^Itiual  sources  directly  through 
other  ^rans  than  through  the  NPDES 
permiiong  program.  As  noted  above. 
States  iibi^t  choose  to  use  the  new 
autho^  more  broadly,  but  EPA  would 
encou^|[ge  them  to  focus  their  limited 
regulatory  resources  in  the  same  limited 
mannf  i  that  EPA  would  use  it. 

6.  Ho^iri  Would  States  Be  Affected  by 
This  Pijoposal? 

Stat^  capacity  to  address  silvicultural 
sourc^  is  exemplified  by  the  breadth 
and  d^pth  of  State  programs.  A 
signifioant  nimiber  of  States  have 
compmhensive  forest  practice 
management  acts,  while  most  others 
have  dt  least  some  sort  of  backup 
authority,  such  as  enforceable  water 
quality!  standards  or  "bad  actor"  laws. 
At  least  ten  States  administer  regulatory 
progr^ihs  that  are  as  comprehensive  as 
EPA  adtidpates  would  be  imposed  if 
sources  were  designated  under  today's 
proposal  for  regulation  under  the 
NPDES  permitting  program.  (Olafson. 
PV.  CMng  A.S..  and  R.D.  Moulton. 
1995.  Regulation  of  Private  Forestry 
Practitas  by  State  Govemmraits. 
Unive^ty  of  Minnesota.  Minnesota 
Agriciutural  Experiment  Station. 
BulletUi  605).  Nearly  all  States  have  ^ 
developed  and  published  BMPs  for 
silviculture,  about  half  of  the  States 
condui^  annual  compliance  audits  to 
detenaine  landowner  use  of  BMPs.  and 
in  mo^  States,  the  State  forestry  agency 
plays  ijrole  in  the  State  nonpoint  source 
plan.  QStuart.  Gordon  W.,  1996.  The 
Natioiial  Association  of  State  Foresters 
1996  Progress  Report,  State  Nonpoint 
Sourcf  Pollution  Control  Programs  for 
Silvictlture.  National  Association  of 
State  foresters). 

In  geheral.  EPA  envisions  that  permits 
for  silvicultural  activities  would  be 
based  on  an  approach  emphasizing  the 
development  of  pollution  prevention 
plans  ^d/or  specification  of  best 
mana^ment  practices  rather  than 
quan^tive  discharge  limits  for  specific 
pollutahts.  EPA  would  work  with  States 
and  stajceholders  in  developing  these 
permits. 

EPa  invites  comments  on  removing 
the  categorical  exemption  for  runoff 
fit}m  dartain  sivicultiual  activities  and 
on  its  iiitention  to  limit  federal 
designi^tion  authority  to  discharges  into 


waters  for  which  EPA  establishes  a 
TMDL. 

IV.  PnqMMed  EPA  Authmty  To  Reisnie 
State-lamed  Expired  and 
Administrativefy-Continued  NPDES 
Pennits 

Under  the  NPDES  program 
regulations,  a  Regional  Administrator 
may  review  and  object  to  State-issued 
NPDES  permits.  The  procedures  by 
which  a  Regional  Administrator  may 
review  and  object  to  these  permits  are 
found  in  40  CFR  123.44.  The  existing 
objection  authority,  under  section 
402(d)  of  the  Act.  grants  EPA  90  days 
within  which  to  object  to  a  proposed 
State  permit  that  fails  to  meet  the 
guidelines  and  requirements  of  the  Act. 
Uf  a  State  fails  to  respond  to  an  EPA 
objection  within  90  days  of  objection, 
exclusive  authority  to  issue  the  NPDES 
permit  to  that  disdiarger  passes  to  EPA. 

A.  Can  EPA  Object  to  State-Issued 
Expired  and  Administratively' 
Continued  Permits? 

Today's  proposal  describes  a  new 
mechanism  by  which  a  Regional 
Administrator  may  trigger  the  existing 
review  and  objection  procedures  in  40 
CFR  123.44  for  State-issued  NPDES 
permits.  EPA  is  proposing  to  grant  the 
Regional  Administrator  the  discretion  to 
trigger  these  procedures  when  a  State 
fails  to  revise  an  expired.  State-issued 
permit  that  has  been  administratively- 
continued  for  more  than  90  days.  This 
authority  could  be  triggered  when  the 
expired  permit  authorizes  a  discharge  to 
an  impaired  wateibody  where  there  is  a 
need  for  a  change  in  the  existing  permit 
limits  (referred  to  as  an 
"environmentally-significant  permit"). 
The  Agency's  NPDES  regulations 
require  that  an  existing  permittee 
submit  a  new  permit  application  at  least 
180  days  before  an  existing  permit 
expires.  40  CFR  122.21(d)(2).  When  a 
permittee  has  submitted  a  timely 
application  for  renewal,  but  the  State 
Director  fails  to  act  on  the  permittees' 
application  before  the  existing  permit 
expires.  State  law  often  provides  that 
the  existing  permit  continues  in  effect 
by  operation  of  law.  The  {>ermit  remains 
in  efiiect  by  operation  of  law  until  the 
State  takes  final  action  on  the 
permittee's  application — ^that  is,  imtil 
the  State  makes  a  final  decision  to  grant 
or  deny  a  new  permit.  This  is  often 
referred  to  as  administrative 
continuance.  These  State  laws,  like  the 
corresponding  provisions  in  40  CFR 
122.6  and  the  federal  Administrative 
Procedure  Act,  5  U.S.C.  558(c),  aim  to 
protect  a  permittee  who  has  submitted 
a  timely  application  for  renewal.  State 
law  protects  a  permittee  finm  losing  its 


authorization  to  discharge  simply 
because  the  permit-issuing  authority  has 
not  issued  a  new  permit  before  the 
existing  permit  expires. 

Adnunistrative  continuance  may 
provide  States  the  necessary  flexibility 
without  significant  adverse  impacts  on 
the  NPDES  permitting  scheme. 
However,  it  may  also  lead  to 
inappropriate  delays  in  reissuing 
permits  that  need  revision  in  order  to 
remain  in  compliance  with  applicable 
requirements.  State  administrative- 
continuance  laws  typically  allow  an 
expired  permit  to  remain 
administratively-continued  indefinitely. 
Therefore,  a  lec^gthy  administrative 
continuance  of  a  permit  for  a  discharge 
into  an  impaired  water  can  greatly  delay 
the  implementation  of  needed  water 
quality-based  efiluent  limilaliuns, 
including  effluent  limitations 
implementing  wasteload  allocations 
established  in  a  TMDL  for  an  impaired 
waterbody.  Under  EPA's  existing 
regulations,  no  mechanism  currently 
exists  by  which  to  invoke  the  Agency's 
permit  veto  authority  to  address  this 
situation.  Today's  proposal  would 
provide  that  needed  procediual 
mechanism. 

This  proposed-provision  is  designed 
to  address  a  subset  of  expired  and 
administratively-continued  permits. 
EPA  uses  the  term  backlog  to  describe 
the  larger  set  of  pennits  that  are  either 
expired  and  administratively-continued 
or  have  not  yet  been  issued  to  first  time 
applicants.  Notwithstanding  the 
Agency's  own  permit  backlog,  EPA 
recognizes  that  many  expired  permits 
for  discharges  into  impaired  waters  have 
not  been  reissued  and  expects  to 
exercise  this  discretion  in  very  rare 
instances  involving  environmentally- 
significant  permits.  The  Agency  intends 
to  use  its  discretion  under  the  proposed 
provision  as  one  way  to  help  ensure  that 
these  pennits  will  be  issued  in  a  timely 
manner. 

B.  How  Would  EPA  Review  and  defect 
to  a  State-Issued  Expired  and 
Administratively-Continued  Permit? 

Today's  proposal  provides  that,  if  the 
State  failed  to  submit  to  EPA  a  draft  or 
proposed  permit  for  a  discharge  into  an 
impaired  waterbody  within  90  days 
following  the  permit  expiration  date,  the 
Regional  Administrator  would  be  able  to 
treat  the  expired  and  administratively- 
continued  permit  as  equivalent  to  the 
State's  submission  of  a  draft  or  proposed 
permit  for  EPA  review  under  40  CFR 
123.44.  For  EPA  to  trigger  this 
discretionary  review  mechanism.  EPA 
would  give  the  State  and  the  discharger 
90-days  notice  of  its  intent  to  do  so.  EPA 
could  provide  this  notice  at  any  time 
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following  the  QO-day  period  after  permit 
expiiatiai.  The  use  of  this  new 
mechanism  would  be  discretionaiy  on 
the  part  of  EPA.  Like  a  veto  of  a 
proposed  permit  under  the  existing  40 
CFR  123.44,  this  would  not  ccmstitute 
final  aganqr  action  until  EPA  had 
completed  the  permit  issuance  process 
under  40  CFR  part  124  and  issued  or 
denied  die  permit  District  of  Columbia 
V.  Schnmm.  631  F.2d  854. 816  (D.C 
Qr.  1980);  Manus  Jlrvor  Aeservotion 
Comoi.  V.  Adadnistmtor,  EPA,  541  F.2d 
899, 909  n.24  (2nd  Or.  1976) 
(diacTBtian).  Ommpion  bitl  Corp.  v.  U.S. 
EPA,  850  F.2d  182, 187  (4th  Or.  1988) 
(reviewability). 

EPA  believes  that  the  90  days 
provided  after  pennit  expiration,  phis 
the  90  days  provided  after  notice  by  the 
Agency  that  it  intends  to  trigger  Agency 
review,  phis  the  90  days  provided  fiv  a 
State  to  respond  to  Agency  ot^ectioD 
would  provide  enough  time  for  a  State 
to  reissue  an  expired  permit  EPA  notes 
that  under  the  proposed  mechanism,  the 
Agency  would  efiectively  have  the 
authority  to  extmd  the  period  of  time 
for  the  State  to  reissue  a  pennit  beyond 
the  270  days  efbctively  provided  under 
the  propoeed  regulatian.  This  would 
occur  b^  delaying  the  date  up<m  which 
the  Agency  notifies  the  State  of  its 
intent  to  trigger  Agency  review. 
Nonetheless,  the  Agency  invites 
comment  on  whether  EPA  should 
provide  a  grace  period  of  longer  than  90 
days  aftw  the  permit  expires  and  is 
administratrvely-continued  before  the 
Agency  may  provide  notice  that  it 
intends  to  trigger  Agency  review. 

C.  When  Would  EPA  Withdraw  its 
Objection? 

Once  the  aivinnimentally*significant, 
administratively-continued  pennit  is 
subject  to  review  under  40  CFR  123.44 
procedures.  EPA  would  be  able  to 
comment  on.  object  to.  or  recommend 
changes  to  the  permit  If  the  State,  under 
40  CFR  123.44(a).  submitted  a  draft  or 
proposed  permit  for  EPA  review  at  any 
time  before  exclusive  authority  to  issue 
the  pennit  passes  to  EPA  undor  40  CFR 
123.44(h).  EPA  would  withdraw  its 
notice  of  intent  to  assume  pennit 
authority.  At  this  point,  existing  rules 
on  EPA  objection  to  State-issued 
permits  would  govern.  Therefore.  EPA 
may  take  any  approp  riate  acticm. 
including  transmission  of  commoits  on 
or  possible  objection  to  the  new  draft  or 
proposed  pennit  submitted  by  the  State. 
Furthermore,  the  ability  to  invoke  this 
authority  would  continue  until  the  State 
issues  the  final  permit  In  other  words, 
if  a  State  submits  a  draft  or  proposed 
permit  that  EPA  believes  resolves  all  of 
the  concerns  imder  the  objection,  but 


fails  to  issue  the  final  permit  EPA  may 
in  foct.  invoke  this  authority  again  and 
object  to  the  original  (expiredand 
administratively-continued)' permit 

D.  When  Could  EPA  Lnvoke  This 
Authority? 

Proposed  40  CFR  123:44(k)  describes 
two  situations  in  which  EPA  would  be. 
able  to  treat  an  expired  and 
environmentally-significant, 
administratively^xHitinued  pennit  as 
the  State's  submission  of  a  petrnkfor 
EPA  review  under  40  CFR  123.44>  This 
authority  could  be  invoked  if  the 
disdiaroe  is  subset  to  a  TMDL. 
established  or  approved  by  EPA.  and  the 
eiqiired  permit  does  not  incorporate  the 
relevant  wasteload  allocations 
established  in  the  TMDL.  Second,  this 
authority  could  be  invoked  if  the  permit 
authorizes  a  discharge  of  a  poUutant(s) 
of  concran  (a  pollutant(s)  for  which  ^e 
wraterbody  is  impaired)  to  a  waterbody 
that  does  not  meet  water  quality 
standards  and  for  whidi  ^A  has  not 
establi^ed  or  apinroved  a  TMDL. 

EPA  is  ccmsioenng  providing  explicit 
language  describing  that  this  authority 
is  available  to  the  Agency  with  respect 
to  all  expired  and  administratively 
continued  permits  which  are  not 
consistent  with  new  CWA  provisions. 
Examples  of  such  permits,  other  than 
those  covered  by  todi^'s  proposal, 
would  be  permits  that  do  not  reflect 
newly-adopted  water  quality  standards 
and  efiluent  limitations  guidelines.  EPA 
invites  comment  on  these  and  other 
circumstances  in  which  it  would  be 
appropriate  for  EPA  to  assert  this 
authority. 

E.  Would  EPA  Work  With  the  State 
Before  Invoking  This  Authority? 

The  Agency  stresses  that  the  new 
review  mechanism  proposed  today 
would  be  used  only  in  those 
circumstances  where  other  means  of 
woridng  with  the  State  to  reissue  the 
permit  have  failed.  The  Agency  may 
invoke  this  authority  where  leaving  the 
administratively-continued  permit  in 
place  would  frustrate  the  attainment  of 
water  quality  standards  in  impaired 
watorbodies  prior  to  the  establishment 
of  a  TMDL.  "Hie  Agency  may  also  invoke 
this  authority  in  instances  where 
leaving  the  administratively-continued 
pennit  in  place  would  frnstarate  the 
implementation  of  a  TMDL.  Leaving  the 
administratively-continued  permit  in 
place  in  both  of  these  instances  would 
be  inconsistent  with  the  goals  and 
purposes  of  the  Act.  At  any  time  during 
this  process,  the  State  is  encouraged  to 
explain  to  EPA  the  reasons  for  its  failure 
to  reissue  the  expired  pennit.  The 
Agency  will  carefully  consider  any  such 


explanation  before  proceeding  with 
these  objection  procedures.  Similarly, 
the  Agency  would  not  expect  to  depend 
heavily  upon  the  proposed  mechaidsm 
in  States  whose  administrative 
continuance  lawrs  operate  for  periods  of 
time  not  much  in  excess  of  the  270  days 
effisctively  provided  for  reissuance  by 
this  proponl. 

F.  What  If  a  Pennit  Has  Expired  but  the 
Permittee  Has  Not  Submitted  a  Timely 
and  Complete  Application  for  Reitewal 
to  the  State? 

EPA  also  notes  that  proposed  40  CFR 
123.44(k)  would  apply  only  to  those 
expired,  State-issuM  permits  for  which 
a  timely  and  complete  application  for 
renewal  has  been  submitted  to  the  State, 
and  fcv  which  Stete  law  has  provided 
for  continuation  of  the  enrired  pennit 
The  new  provision  would  not  apply  to 
unpermitted  discharges  or  discharges  of 
new  sources  or  new  dischargers  that 
may  or  may  not  have  filed  a  permit 
application.  In  these  cases,  existing 
authority  allows  the  Agency  to  institute 
judicial  or  administrative  Mitions 
against  these  dischaigers  for  discharging 
without  a  permit  even  if  they  have 
submitted  an  application  to  the  Stete 
and  the  Stete  has  not  issued  the  permit. 

G.  What  Authority  Supports  Today's 
Proposed  Changes? 

Section  402(d)  of  the  Act  provides 
EPA  with  authority  to  object  to  and  veto 
a  proposed  pennit  that  violates  the 
requiremente  of  the  Act.  As  discussed 
below,  neither  the  Act  nor  ite  legislative 
history  expressly  speaks  to  the  issue  of 
whether  the  Agency  may  object  to  and 
veto  permite  that  have  effectively 
changed  under  administrative 
continuance.  When  Congress  has  not 
spoken  directly  to  an  issue  of  stetutory 
construction,  courts  recognize  agency 
discretion  to  reasonably  interpret  a 
stetute  that  the  Agency  is  charged  to 
administer.  Chevron  v.  Natural 
Resources  Defense  Council,  467  U.S. 
837  (1984).  Therefore,  the  Agency  has 
long  held  that,  based  on  the 
congressional  purpose  underiying  CWA 
section  402(d).  the  Agency's  objection 
and  veto  authority  existe  not  cmly  Mrhen 
a  permit  has  been  formally  proposed 
and  submitted  to  the  Agency  for  review 
but  also  when  a  Stete  or  a  court  has 
taken  action  to  change  a  permit  such 
that  it  requires  new  review  by  the 
Administrator.  Memorandum  of  July  18, 
1973  from  Robert  V.  Zener,  Acting 
Deputy  General  Counsel,  to  Dale  S. 
Bryson,  Acting  Director  Enforoemeut 
Division,  Region  V,  regarding  Extent  of 
EPA  Ccmcurrence  on  NPDES  Permite; 
Memorandum  of  July  3. 1975  &x>m 
Robert  V.  Zener.  G«ieral  Counsel,  to 
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James!0.  McDonald.  Director, 
Enforcement  Division,  Region  V. 
regardilig  US  EPA  Authority  to  Review 
State  i*ermit  Modifications.  Similarly, 
the  Amncy  has  concluded  that 
admi^Btiative  continuance  of  an 
expir^  permit  in  the  face  of  newly 
establ^ihed  wasteload  allocations  or  an 
impairment  listing  may  constitute  a 
drcumlBtance  where  a  new  review  by 
the  A^inistrator  is  warranted. 

EPA^  authority  to  promulgate  the 
propo^  revision  to  40  CFR  123.44  is 
a  reasetiable  interpretation  of  several 
statutory  provisions.  The  authority 
stemsfprimarily  from  EPA's 
responsibility  to  ensure  that  permits 
incluM  Mrater  quality-based  effluent 
limitajdons  as  necessary  to  meet  water 
quality  standards.  This  is  especially 
important  in  waters  where  TMDLs  and 
waste|t»ad  allocations  have  been 
established  to  meet  applicable  water 
quality  standards.  Section  303(d)  of  the 
Act  requires  EPA  to  ensure  that  a  TMDL 
is  este^lished  for  impaired  waters.  The 
wastelbad  allocations  derived  from  the 
TMOi  indicate  the  water  quality-based 
effluent  limitations  that  permittees 
discharging  to  the  impaired  water  must 
meetror  the  wateibody  to  meet 
applicable  water  quality  standards. 
Sectioi  301(b)(1)(C)  of  the  Act  directs 
EPA  tti^d  the  States  to  include  water 
qualititf-based  effluent  limitations  in 

i  permits  that  will  enable  the 
iy  to  meet  the  applicable  water 

standards. 

ig  a  water  imder  CWA  section 
)|and  the  subsequent 
estab^^hment  of  a  TMDL,  may  indicate 
that  nj#w  or  more  stringent  water 
quality-based  effluent  limitations  are 
necessary  for  point  source  discharges  to 
that  vr*terbody.  If  so,  a  lengthy 
admiustrative  continuance  of  the 
pennitj  may  interfere  with  the 
Admittistrator's  responsibility  to  ensiue 
that  permits  are  consistent  with  the 
requi^ments  of  the  CWA.  The 
AdmijitistFator  bears  a  statutory 
respq^ibility  under  CWA  section 

' '  ijto  ensure  timely  establishment  of 

;  and  an  obUgation  imder  CWA 
301(b)(1)(C)  to  ensure  that 

;  include  water  quality-based 
efflueiat  limits  as  necessary  to  meet 
wateri<|uality  standards.  CWA  section 
501  (a)  allows  the  Agency  to  promulgate 
a  regulation  that  relies  upon  EPA's 
authority  in  CWA  section  402(d),  to 
prevent  a  State  from  avoiding  or 
postpdning  by  lengthy  administrative- 
continuance,  what  otherwise  would  be 
requiiid  by  reissuance.  The  Agency  also 
bears  4n  obligation  under  CWA  section 
402(c|(2)  of  the  Act  to  ensure  that  State 
progrtihis  and  State-issued  permits 
comply  with  the  requirements  of  the 


Act.  NPDES  permits  may  not  be  issued 
for  period  exceeding  five  years  (CWA 
section  401(b)(1))  and  should  be 
reviewed  and  revised  in  a  timely 
fashion  to  enstue  compliance  with  the 
CWA  and  applicable  regulations.  It 
would  be  difficult  for  the  Agency  to 
fully  discharge  its  duty  under  CWA 
section  402(c)(2)  to  ensure  that  States 
not  violate  the  requirements  of  CWA 
section  402(b)(1)  if  the  only  statutorily- 
authorized  remedy  were  program . 
withdrawal.  Therefore,  Congress 
provided  EPA  the  objection  and  veto 
authority  foimd  in  CWA  section  402(d). 
EPA  believes  that  it  must  be  able  to 
invoke  this  authority  as  provided  in  the 
proposed  40  CFR  123.44(k)  to 
implement  the  goals  of  the  CWA  and  the 
requirements  of  CWA  section  402(b). 

EPA  also  believes  that  today's 
proposal  is  consistent  with  the  piupose 
of  CWA  section  402(d).  The  Agency's 
objection  and  veto  authority,  under 
CWA  section  402(d),  is  necessary  to 
correct  program  and  permit 
inadequacies  before  they  have  become 
so  systemic  that  program  withdrawal  is 
justified.  The  Agency  should  reserve 
withdrawal  authority  for  gross 
inadequacies  in  a  State  program.  This 
distinction  was  recognized  by 
Representative  Reuss,  then  chairman  of 
the  House  Conservation  and  Natural 
Resources  Subconunittee,  who 
explained  that: 

*  •  •  Federal  takeover  should  not  be 
necessary  when  EPA  finds  that  only  a  few  of 
the  permit  applications  are  being 
"improperly"  issued.  Such  total  takeover 
would  result  in  chaos  both  at  the  State  and 
Federal  level.  It  should  be  exercised  with 
great  care  and  only  when  there  is  clear 
evidence  that  the  entire  State  program  has 
foUen  into  disrepair. 

118  Cong.  Rec.  10.240  (1972). 
Accordingly,  he  argued  that  the  Agency 
required  Uie  authority  in  CWA  §  402(d) 
to  ensiue  uniform  implementation  of 
the  Act's  requirements  in  individual 
permits: 

The  EPA  Administrator  should  not  have  to 
veto  a  State's  total  program  just  to  get  at 
permits  granted  improperly  to  a  couple  of 
polluters.  So  we  still  need  a  veto  on 
individual  permits  to  check  those  that  are 
improperly  granted,  and  this  concept  is 
already  embodied  for  interstate  waters  in 
section  402  (d)  (2)  of  the  House  bill. 

Id.  EPA's  interpretation  of  the  veto 
authority  conferred  in  section  402(d)  is 
consistent  with  the  explanation  of  the 
relationship  between  sections  402(d) 
and  402(c)  as  articulated  in  these  floor 
statements.  Without  the  authority  to 
object  to  expired  permits  on  impaired 
waters,  EPA's  only  recourse  is  program 
withdrawal.  EPA  believes  this  is  clearly 


inconsistent  with  the  intent  of  CWA 
section  402(d). 

Also,  it  would  make  Uttle  sense  for 
Congress  to  have  left  the  Agency 
without  discretion  imder  CWA  section 
402(d)  to  address,  at  the  time  of  permit 
expiration,  the  problem  of  lengthy 
administrative  extension.  EPA  could 
have  addressed  the  problem  by 
objecting  to  and  vetoing  the  permit  at 
the  time  it  was  initially  proposed  had 
the  Agency  known  then  that  the  permit 
would  be  administratively  extended  for 
an  imreasonable  length  of  time.  EPA 
believes  that,  instead,  the  statute  can 
reasonably  be  read  under  Chevron  to 
allow  States  to  issue  5-year  permits  and 
provide  for  administrative  continuance 
without  an  initial  EPA  objection  or  veto 
by  preserving  the  Agency's  objection 
and  veto  authority  to  ensure  that  the  use 
of  administrative  continuance  is 
consistent  with  the  statutory  scheme 
that  imderlies  section  303(d)  of  the  Act. 

H.  Conclusion 

It  is  important  to  note  that  the  Agency 
is  not  here  considering  imposing  newly 
foimulated  water  quality-based  effluent 
limitations  during  the  term  of  the 
existing  permit.  Nor  would  the 
proposed  change  interfere  with  the 
proper  operation  of  State  administrative 
continuance  laws.  The  Agency  would 
exercise  its  discretion  to  veto  an 
administratively-continued  permit 
when  the  Agency  perceives  a  need  to 
issue  a  permit  that  reflects  water 
quality-based  effluent  limitations . 
necessary  for  the  water  to  achieve 
applicable  water  quality  standards.  But 
the  permit  would  remain 
administratively-continued  tmtil  the 
Agency  or  the  State  issued  a  new  permit 
(with  (tie  wasteload  allocation 
incorporated).  In  no  instance  would  a 
permittee  go  without  authorization  to 
discharge  simply  for  failure  of  the  State 
to  take  action  on  the  permittees  timely 
application  for  renewal.  The  Agency 
invites  comment  on  other  statutorily- 
authorized  mechanisms  by  which  the 
Agency  might  address  expired  and 
administratively-continued  permits  for 
sources  discharging  to  impaired 
waterbodies.  EPA  also  requests 
comment  on  whether  it  should  limit  the 
exercise  of  this  authority  to  impaired 
waters  for  which  a  TMDL  has  not  been 
developed  and  approved  and  to  waters 
for  which  a  TMDL  has  been  approved 
and  a  change  to  the  administratively- 
continued  permit  is  necessary  to 
implement  a  WLA  in  the  approved 
TMDL. 

EPA  recognizes  that  State  agencies 
have  limited  resources  to  implement 
their  NPDES  programs  and  often 
expired,  administratively-continued 
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permits  are  not  a  result  of  State 
unwillingness  to  reissue  permits.  EPA 
recognizes  that  a  State  may  be  unable  to 
reissue  permits  because  of  competing 
priorities.  EPA  faces  similar  resource 
constraints  when  it  issues  permits.  The 
Agency  also  recognizes  the  State's  role 
as  primary  implementers  of  the  NPDES 
program.  The  Agency,  after  carefully 
weighing  these  considerations  with  the 
risks  associated  with  allowing  critical 
permits  to  remain  unrevised,  has 
concluded  that  the  proposal  of  this 
provision  is  appropriate. 

V.  Regulatory  Assessment 
Requirements 

A.  Regulatory  Flexibility  Act,  as 
Amended  by  the  Small  Business 
Rogatory  Enforcement  Fairness  Act  of 
1996 

The  Regulatory  Flexibility  Act  (RFA). 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  for  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute.  Under  section  605(b)  of 
the  RFA,  however,  if  the  head  of  an 
agency  certifies  that  a  rule  wiU  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
statute  does  not  require  the  agency  to 
prepare  a  regulatory  flexibility  analysis. 
Pursuant  to  section  605(b).  the 
Administrator  certifies  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  explained  below. 
Consequently.  EPA  has  not  prepared  a 
regulatory  flexibilitv  analysis. 

The  first  of  today  s  proposed  new 
provisions  woiild  amend  EPA's  water 
quality  standards  regulations  to  require 
that  States  adopt  and  implement 
antidegradation  policies  that  ensure 
new  and  significantly  expanding 
dischargers  who  are  large  entities  on 
impaired  waterbodies  o%et  their 
discharges  by  more  than  a  1.5:1  ratio. 
(The  proposal  would  also  amend  the 
NPDES  regulations  to  prohibit  EPA  from 
issuing  an  NDPES  permit  imless  the 
discharger  complies  with  appUcable 
antidegradation  requirements  that  are  to 
include  provisions  requiring  offsets.) 
Becaiise  the  provision  would  require  a 
State  (or  EPA)  to  obtain  offsets  only 
from  large  entities,  there  is  no  impact  on 
small  entities. 

The  second  provision  being  proposed 
today  would  extend  EPA's  current 
authority  imder  the  NPDES  regulations 
to  designate  and  require  NPDES  permits 
for  certain  presently  unpermitted 


sources.  The  proposal  would  authorize 
EPA  under  certain  conditions  to  require 
permits  for  animal  feeding  operations 
(AFO),  aquatic  animal  production 
facilities  (AAPF)  or  silvicultural 
activities.  The  ciurent  regulations 
provide  that,  where  EPA  is  the 
permitting  authority,  EPA  may 
designate  an  AFO  or  AAPF  as  a  point 
source  requiring  an  NPDES  permit  if  the 
Agency  determines  it  is  a  significant 
contributor  of  pollution  to  waters  of  the 
U.S.  The  proposed  changes  would 
extend  this  discretionary  designation 
authority  to  authorize  EPA  action  in 
States  with  approved  NPDES  programs 
but  only  in  narrow  circumstances.  EPA 
could  invoke  this  authority  only  in 
those  instances  where  the  Agency 
establishes  a  TMDL  and  designation  is 
necessary  to  satisfy  the  reasonable 
assurance  standard  imder  that  TMDL. 

In  addition,  under  the  current 
regulations,  most  silviculture 
stormwater  sources  are  exempt  from 
NPDES  regulation.  Under  the  proposal, 
these  stormwater  sources  would 
continue  to  be  exempt  unless  and  until 
EPA.  or  a  State  with  an  approved 
NPDES  program,  designated  them  as 
subject  to  NPDES  regulation.  The  effect 
of  today's  proposed  elimination  of  the 
categorical  silviculture  exclusion  would 
be  limited.  The  currently  unregulated 
silvicultural  sources  would  only  be 
required  to  obtain  NPDES  permit 
authorization  (1)  upon  a  case-by-case 
designation  by  EPA  or  the  authorized 
State  and  (2)  for  the  purposes  of  EPA 
designation,  only  for  sources  that 
discharge  to  waters  for  which  EPA 
establiwes  a  TMDL  to  ensure  that  the 
wasteload  allocations  and  load 
allocations  imder  the  TMDL  are 
achieved.  NPDES-authorized  States, 
however,  might  choose  to  use  the  new 
authority  more  broadly,  but  EPA  would 
encourage  them  to  use  it  in  the  same 
limited  manner  that  EPA  would  use  it. 
In  fact.  EPA  expects  that  States  would 
exercise  this  authority  infirequently. 
because  many  States  have  additional 
nonpoint  source  authorities,  imavailable 
to  EPA,  to  control  discharges  fix>m  these 
sources.  EPA  has  concluded  that  this 
provision  would  not  impose  significant 
new  costs  on  a  substantial  number  of 
small  entities. 

EPA  assessed  the  potential  costs 
associated  with  the  permitting  of  newly 
designated  sources  under  several 
different  scenarios.  The  results  of  this 
evaluation  show  that  there  would  not  be 
a  significant  impact  on  a  substantial 
niunber  of  small  entities  if  this  proposal 
were  adopted.  As  a  first  step  in  its 
evaluation.  EPA  identified  those  small 
entities  potentially  affected  by  the 
proposal.  In  identifying  these  small 


entities,  EPA  used  the  definitions  of 
small  businesses  established  by  the 
RFA.  Small  governmental  jurisdictions 
and  small  organizations  (e.g.  nonprofit 
organizations)  are  not  expected  to  be 
affected  by  the  designation  provisions. 
Only  businesses  in  sectors  which 
include  silviculture,  animal  feeding 
operations  and  aquatic  animal 
production  facilities  would  potentially 
be  impacted  by  this  limited  extension  of 
EPA's  (and  in  the  case  of  silviculture, 
State)  authority  to  designate  point 
sources. 

There  would  be  additional  costs  to 
small  entities  if  EPA,  following 
promulgation  of  the  designation 
provision,  were  to  designate  a  particular 
discharger  for  {)ermitting.  As  noted 
previously,  this  would  occur  only  when 
a  State  fails  to  submit  a  TMDL  or 
submits  a  TMDL  that  EPA  finds  will  not 
reasonably  assure  compliance  with  the 
load  allocations.  EPA  assiunes  that 
States  will  make  every  effort  to  develop 
effective  TMDLs  and  employ  their 
existing  programs  and  legal  authority  to 
ensiue  compliance.  Currently,  every 
State  has  a  nonpoint  source  control 

{>rogram  which  in  many  cases  includes 
egd  authority  to  address  those 
industrial  sectora  that  are  the  focus  of 
the  limited  designation  authority  (AFOs, 
silvicultiire  activities  and  aquaculture). 
EPA  also  expects  further  enhancements 
to  State  point  and  nonpoint  source 
control  programs  as  the  States  develop 
their  TMDLs.  In  these  ciraunstances. 
EPA  can  predict  with  a  high  degree  of 
confidence  that  the  occasion  on  which 
it  may  need  to  exercise  its  proposed 
new  designation  authority  will  not  be 
great.  EPA.  however,  cannot  predict 
specifically  how  often  this  authority 
may  be  used,  or  exactly  how  often  States 
will  use  their  new  designation  authority 
with  respect  to  silviculture. 

The  analysis  of  potentially  regulated 
silviculture  entities  was  based  on  a 
modified  sales  test  that  compared  the 
estimated  per  acre  cost  of  compUance 
with  per  acre  sales  revenue.  The  results 
show  that  the  potential  costs  of 
implementing  BMPs  per  acre  are  less 
than  1%  of  sales  revenues  from  one  acre 
of  timber.  Both  compliance  cost  based 
on  anticipated  BMPs  and  sales  per  acre 
were  calculated  regionally,  to  account 
for  regional  variations  in  timber 
practices  and  timber  sales  values.  This 
analysis  concluded  that  both  logging 
operations  and  timber  land  owners  (i.e. 
nurseries,  etc.)  are  expected  to 
experience  costs  of  much  less  than  1% 
of  sales  in  every  scenario  tested. 

While  EPA's  exercise  of  the  limited 
new  proposed  designation  authority  for 
silvicultiue.  may  at  some  point  in  the 
futiue.  result  in  the  imposition  of  the3e 
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additional  costs  on  dischargers, 
induding  small  entities,  it  is  the 
Agency's  view  that  adoption  of  the 
provisiions  giving  EPA  and  the  States 
authoHl|y  to  subject  these  sources  to 
NPDES  pennitting  requirements  does 
not  impose  additional  costs  on 
discha^eirs  now.  Further,  because  the 
proposed  authority  is  discretionary,  it  is 
not  po^ible  to  identify  which  nonpoint 
source  ^dischargers,  if  any,  would  be 
design|it9<l  as  point  sources  and 
requirci4  to  obtain  a  permit.  No  sources 
would  be  automatically  so  designated. 
Only  iijthe  event  EPA  or  a  State  acted 
to  desioiate  a  particular  discharger 
would  mere  be  any  costs  to  the 
dischaner. 

In  analyzing  potentially  regulated 
animal  feeding  operations  (AFOs),  EPA 
perfuntied  a  sales  lusl.  The  analysis 
determined  that  the  average  potential 
costs  ofjpermit  compliance  are  less  than 
1%  of  most  small  entity  sales  revenue. 
Howeyar,  this  analysis  was  constrained 
by  two!  factors.  First,  the  sales  test  relied 
on  rev^hue  data  by  farm,  which  resulted 
in  an  Uilderestimate  of  sales  revenue 
from  small  operations  that  own  more 
than  one  farm  and  also  underestimated 
sdles  revenue  from  operations  that 
receive  revenue  from  more  than  one 
type  of  source  (sell  more  than  one  type 
of  iten^X  Second,  EPA  used  the  more 
complMe  State  305(b)  lists  of  impaired 
waterb|odies  (rather  than  303(d)  lists)  to 
estimate  the  number  of  entities  that 
might  hp  designated  under  the  proposed 
rule.  B^ause  watera  listed  as  impaired 
under  3b5(b)  may  still  be  attaining  water 
quality  standards  and  thus  not  require  a 
TMDL^  Uiis  overestimates  the  number  of 
entitie^iused  in  EPA's  assessment.  AFOs 
located  on  waterbodies  that  do  attain 
standaptis  are  not  afiiacted  by  today's 
proposal.  Taking  into  account  these 
constraints,  EPA's  best  estimate  is  that 
very  fefur  small  entities  (less  than  100 
annually)  would  experience  impacts 
greater  than  one  percent  of  sales 
reveni^d,  and  even  fewer  will  experience 
impactp  of  greater  than  three  percent  of 
sales  r?irenue  as  a  result  of  being 
designmed.  Therefore,  EPA's  evaluation 
shows  jtpat  there  would  not  be  a 
signifif^t  impact  on  a  substantial 
y  nimibcu*  of  small  AFOs. 

The  analjrsis  of  potentially  regulated 
Aqua^d  Animal  Production  Facilities 
(AAPra)  indicates  that  very  few  are 
located  |on  impaired  waterbodies.  EPA 
estima}^  that  only  two  to  ten  operations 
could  tetentially  be  designated 
annually.  If  these  entities  are  designated 
howeviBr,  a  sales  test  indicates  that  a  few 
small  dtitities  may  experience  permit 
complj^ce  costs  of  approximately  4% 
of  sale$  revenue.  Since  so  few  AAPFs 
dischar  >e  to  impaired  waterbodies. 


EPA's  evaluation  shows  that  there 
would  not  be  a  significant  impact  to  a 
substantial  number  of  small  AAPFs. 

In  the  case  of  animal  feeding 
operations  and  aquatic  projects,  the 
proposed  authority  merely  would 
bacKstop  existing  State  authority  under 
the  Clean  Water  Act.  Thus,  EPA 
designation  authority  would  not  impose 
any  new  costs  on  nonpoint  source 
dischargers  potentially  subject  to 
designation  because  any  costs  to  the       ^ 
potentially  designated  sources  that 
would  result  if  EPA  exercised  its 
designation  authority  are  the  same  costs 
that  would  result  if  the  State  exercised 
its  designation  authority  under  existing 
State  and  Federal  laws  and  regulations. 
Thus,  the  costs  to  animal  feeding  and 
aquatic  projects  would  be  the  same 
whether  the  State  or  EPA  designated  the 
source  as  subject  to  NPDES. 

Moreover,  when  and  how  often  EPA 
might  exercise  the  proposed  authority  is 
unpredictable  for  several  reasons.  First, 
the  proposal  would  authorize  EPA 
action  in  only  a  limited  set  of 
circumstances:  (1)  Where  a  State  has 
either  failed  to  submit  a  TMDL  (or 
submitted  a  deficient  TMDL);  (2)  EPA 
has  established  a  TMDL  for  the  water 
body;  and  (3)  EPA  determines  that  the 
nonpoint  source  is  a  signiRcant 
contributor  of  pollution  and  that 
designation  (and  permitting)  of  the 
source  are  needed  to  ensure  that  load 
and  waste  load  allocation  are  met.  EPA 
cannot  predict  when  it  may  be  required 
to  establish  TMDLs.  However,  the 
Agency's  expectations  are  that  States 
with  approved  NPDES  programs  will  be 
submitting  approvable  TMDLs  with  load 
and  waste  load  allocations  that  will 
reflect  achievement  of  the  TMDLs,  and 
that  EPA  thus  will  need  to  exercise  its 
designation  authority  infrequently. 
Because  EPA  does  not  know  for  which 
water  bodies  in  which  States  it  will 
need  to  establish  TMDLs,  it  cannot 
predict  what  nonpoint  source 
dischargers  it  may  need  to  consider  for 
designation  under  the  proposed 
authority. 

These  intervening  steps  between 
today's  proposal  and  any  exercise  of 
EPA's  authority  (if  the  rule  were 
promulgated  as  proposed)  underscore 
EPA's  position  that  adoption  of  the 
designation  provisions  would  not 
impose  significant  costs  on  a  substantial 
number  of  small  entities.  Promulgation 
of  the  proposal  is  only  one  step  in  a 
series  of  actions  that  must  occur  before 
any  costs  are  imposed  on  any  particular 
nonpoint  source  discharger. 

'The  third  provision  in  the  proposal 
would  authorize  EPA,  in  certain 
drciunstances,  to  object  to  state-issued 
permits  that  have  not  been  reissued 


following  the  expiration  of  their  5-year 
term.  Where  water  quality  standards  (or 
applicable  effluent  limitations 
guidelines)  change  during  a  permit 
term^  the  permittee  is  generally 
protected  during  the  permit  term  against 
new  or  more  stringent  permit  conditions 
necessary  to  implement  the  new  water 
quality  standards  or  effluent  limitations 
guidelines,  until  a  new  permit  is  issued. 
In  most  cases,  permittees  submit  timely 
applications  for  renewal  and  permitting 
authorities  reissue  these  permits  in  a 
timely  manner.  In  some  cases, 
authorized  States  may  fail  to  reissue 
NPDES  permits  at  the  end  of  their  5-year 
term  as  is  currently  required,  and  the 
existing  permits  continue  in  effect 
under  general  principles  of 
administrative  law.  (Administrative 
continuance  protects  the  permittee  who 
has  submitted  a  timely  application  for 
renewal  from  being  penalized  for 
discharging  without  a  permit.) 

This  proposal,  if  promulgated,  would 
authorize  EPA  to  take  action  to  reissue 
an  expired  permit  in  those  cases  where 
the  State  failed  to  reissue  the  permit 
after  a  specified  period.  EPA's  exercise 
of  this  authority  is  limited  to 
circumstances  in  which  a  permit 
authorizes  discharges  to  impaired 
waterbodies  or  the  permit  does  not 
currently  contain  limits  consistent  with 
an  applicable  waste  load  allocation  in 
an  EPA  approved  or  established  TMDL. 
While  EPA  assumes  that  authorized 
States  will  expeditiously  reissue  permits 
with  the  required  water  quality-based 
effluent  limits,  where  States  fail  to 
reissue  such  permits,  EPA  would  use 
this  new  authority  to  issue  such  permits 
in  a  timely  manner. 

This  provision  also  would  not  impose 
any  additional  costs  on  dischargers, 
including  small  entities.  Because  asa 
matter  of  law,  the  discharger's  new 
permit,  when  issued,  already  must 
include  any  applicable  new  or  more 
stringent  conditions.  Therefore,  the 
effect  of  the  proposed  change  is,  at  most, 
to  accelerate  the  timing  of  the  legally- 
mandated  compliance  with  the  new 
conditions.  Consequently,  EPA  has 
concluded  that  adoption  of  a  proposal  to 
authorize  future  discretionary  action  by 
EPA  would  not  result  in  the  imposition 
of  any  new  costs  on  small  entities. 

For  the  reasons  explained  herein,  EPA 
concluded  that  it  could  projjerly  certify 
the  proposal.  See  e.g.,  United  States 
Distribution  Companies  v.  FERC,  88 
F.3d  1105, 1170  (D.C.  Cir.  1996).  ("(Njo 
[regulatory  flexibility]  analysis  is 
necessary  when  an  agency  determines 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule,"  United 
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Distribution  at  1170.  quoting  Mid-Tex 
Elec.  Co-op  V.  FERC,  773  F.2d  327.  342 
(D.C.  Cir.  1985)  (emphasis  added  by 
United  Distribution  court);  see  also 
Motor  6"  Equip.  Mrfrs.  Ass'n  v.  Nichols. 
142  F.3d  449. 467  k  n.l8  (D.C.  Cir. 
1998)  (the  RFA  imposes  no  obligation 
on  an  agency  to  conduct  a  small  entity 
analysis  on  entities  it  does  not  regulate); 
American  Trucking  Association,  Inc.  v. 
EPA,  175  F.3d  1027  (D.C.  Cir.  1999)  (the 
RFA  requires  an  agency  to  prepare  a 
small  entity  impact  analysis  only  of  the 
effects  on  those  entities  that  are  subject 
to  the  requirements  of  a  rule  or  directly 
regulated  by  a  rule).  Additional 
informatian  supporting  EPA's 
assessment  is  described  in  the 
administrative  record  supporting  the 
proposal. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  (October  4, 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
raivironment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

13)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piusuant  to  terms  of  Executive  Order 
12866,  it  has  been  determined  that  this 
rule  is  a  "significant  regulatory  action." 
As  such,  this  action  was  submitted  to 
OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 


statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  Mandates"  that  may 
result  in  expenditvues  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  milhon  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regidatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  bimlensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  rule 
an  explanation  why  that  alternative  was 
not  adopted.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
govenunents,  it  must  have  developed 
under  section  203  of.the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  govenunents,  enabling 
officials  of  afiiected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  govenunents  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditiues  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  The  costs  to  State,  local 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year  to 
implement  the  requirements  in  today's 
proposal  are  not  expected  to  exceed 
$65.2  million  in  any  one  year.  The  total 
cost  to  State,  local  and  tribal 
governments'  is  not  expected  to  exceed 
$0.96  million  in  any  one  year,  with  a 
majority  of  these  costs  bom  by  State 
government.  The  remaining  $64.24 
million  is  expected  to  be  bom  by  the 
private  sector.  Thus,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  section  202  and  205  of  UMRA. 

A  detailed  discussion  of  the  costs  and 
impacts  of  the  proposed  rule,  and  the 
methodologies  used  to  assess  them,  are 
included  in  the  Analysis  of  the 
Incremental  Cost  of  Proposed  Revisions 
to  the  NPDES  Permit  and  Water  Quality 
Standards  Rules  which  is  available  in 


the  docket  for  this  nile-making.  While 
the  analysis  is  based  on  the  bMt  data 
currently  available  to  the  agency,  it 
necessarily  includes  assumptions  where 
needed  to  fill  data  gaps.  One  such 
assumption  is  the  percentage  of  large 
construction  sites  that  would  be 
required  to  obtain  offsets  under  the 
proposed  rule.  Based  on  the  percentage 
of  waters  identified  in  State  305(b) 
reports  where  construction  activity 
contributed  to  impairment,  EPA  has 
estimated  that  2-3%  of  large 
construction  sites  would  discharge 
pollutants  of  concern  to  impaired  waters 
and  thus  be  required  to  obtain  offsets. 
EPA  requests  comment  on  this 
assumption  and  any  data  that 
commenters  may  have  that  would 
support  their  comments.  EPA  also 
requests  comment  more  generally  on  all 
of  the  assiunptions  and  methodologies 
used  in  the  economic  analysis. 

EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  impact  small  governments.  As 
explained  in  the  Regulatory  Flexibility 
Act  section  of  the  preamble,  this 
proposed  rule  establishes  no 
requirements  applicable  to  small 
govenunental  entities.  Further, 
regulated  entities  are  not  expected  to 
negatively  impact  small  governmental 
entities.  'Therefore,  this  proposed  rule 
will  not  significantly  affect  small 
governmental  entities. 

In  addition,  today's  proposal  will  not 
significantly  or  uniquely  affect  Tribal 
governments.  Currently,  there  are  only 
fifteen  Tribes  with  EPA  approved  or 
promulgated  water  quality  standards 
and  there  are  no  Tribes  authorized  to 
administer  the  NPDES  program  or  to 
establish  TMDLs  under  section  303(d). 
As  a  result,  this  proposal  will  not 
significantly  or  uniquely  affect  Tribal 
governments.  However,  as  Tribes 
continue  to  build  their  Clean  Water  Act 
capacity  and  establish  water  quality 
programs,  more  Tribes  are  likely  to 
adopt  water  quality  standards  and  seek 
approval  to  administer  the  NPDES 
program  and  establish  TMDLs.  If  today's 
proposed  rulemakings  were  to  result  in 
changes  to  these  future  Tribal  water 
quality  programs,  the  costs  for  Tribal 
governments  would  be  analyzed. 
Moreover,  whether  or  not  Tribes  choose 
to  do  so,  they  have  a  strong  interest  in 
protecting  water  quality  on  Tribal  lands. 
Thus,  even  though  today's  proposal  will 
not  significantly  or  imiquely  affect 
Tribal  governments.  Tribes  may  in  the 
future  be  subject  to  the  requirements  in 
today's  proposal.  Recognizing  the  need 
to  consider  the  views  and  concerns  of 
Tribal  governments  in  any 
comprehensive  evaluation  of  how 


TMDLs  i4«  established.  EPA  detennined 
it  was  appropriate  to  include  a  Tribal 
represedmtive  on  the  TMDL  FACA 
Committ^.  The  committee's  final  report 
address^  Tribal  issues,  recommending 
that  EPA  [increase  efi'orts  to  educate 
Tribes  apbut  water  quality  programs, 
includiii^  TMDLs,  and  ensure  that  EPA 
and  Stats  water  quality  staff  respect  the 
govemnient-to-govemment  relationship 
with  Tribes  in  all  TMDL  activities. 

D.  Pape^^rk  Reduction  Act 

The  ir^lormation  collection 
leqniiedi^ts  in  this  proposed  rule  have 
been  subtdtted  for  approval  to  the 
Office  of  Management  and  Budget 
(QMB)  uider  the  Paperwork  Reduction 
Act,  44  US.C.  3501  et  seq.  An 
Informaaon  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(lOl  No]l920.01)  and  a  copy  may  be 
obtainegjfirom  Sandy  Farmer,  OP 
Ragulatt^^  Information  Division;  U.S. 
Environkmtal  Protection  Agency 
(2137):  4€1  M  Street,  SW;  Washington, 
DC  20466  or  by  calling  (202)  260-2740. 

The  onset  provision  will  result  in 
either  the  modification  of  NPDES 
permitsj  ths  issuance  of  new  NPDES 
permits]  br  the  issuance  of  an  individual 
NPDES  permit  in  lieu  of  coverage  under 
a  General  Permit.  The  designation 
provisiobs  will  result  in  the  issuance  of 
NPDES  permits  (either  individually  or 
imder  a  Qeneral  Permit)  to  operations 
that  would  not  have  previously  have 
required  to  obtain  them.  The  NPDES 
permittii:^  authorities,  in  the  form  of 
NPDES  |l^thorized  States  and  Territories 
or  EPA  Regions  in  Non-NPDES 
authorizjed  States  and  Territories,  intend 
to  use  ihi  information  collected  to  set 
appropr|ite  permit  conditions,  track 
discharge,  and  assess  permit 
compliance.  EPA  has  examined 
avaiubl^jdatabases  and  detennined  that 
these  dabibases  revealed  no  duplicate 
requirei:|ipnts.  EPA  has  concluded  that 
ent  information  collection 
plicates  the  information 
by  this  and,  therefore,  it  has 
no  otheii  Way  to  obtain  the  information. 
TherefoM,  these  responses  are 
mandatoty.  In  addition  to  the  NPDES 
permitting  authorities,  EPA's  Office  of 
Wastew|iter  Management  (Office  of 
Water),  OECA,  and  environmental 
groups  \i^ll  most  likely  use  the 
information  collected  to  assess  the 
regulate^  community's  level  of 
complia^lce  and  help  evaluate  the 
effectivdi^ess  of  these  provisions. 
Althou^  highly  unlikely,  permit 
applicatibns  may  contain  confidential 
busines^  Information.  If  this  is  the  case, 
the  reap  ibdent  may  request  that  such 
information  be  treated  as  confidential. 
All  confidential  data  will  be  handled  in 
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accordance  with  40  CFR  122.7,  40  CFR 
part  2,  and  EPA's  Security  Manual  Part 
m.  Chapter  9,  dated  August  9, 1976. 
However,  CWA  section  308(b) 
specifically  states  that  effluent  data  may 
not  be  treated  as  confidential. 

The  total  projected  burden  associated 
with  the  information  collection 
requirements  of  this  proposal  is 
estimated  to  be  71,996  hours  annually 
and  to  impose  an  estimated  cost  of 
$2,415,320  annually.  The  annual  burden 
to  each  private  sector  respondent  for 
collecting  information  required  by  the 
rule  is  estimated  to  be:  (1)  An  average 
of  23  hours  per  each  construction 
respondent;  (2)  an  average  of  28.6  hours 
per  other  storm  water  respondent;  (3)  an 
average  of  55  hours  per  respondent 
requiring  process  water  offsets;  (4)  an 
average  of  84  hours  per  silviculture 
activity  that  is  designated;  (5)  an  average 
of  47  hours  per  animal  feeding 
operation  that  is  designated;  and  (6)  an 
average  of  88  hours  per  aquatic  animal 
production  facility  that  is  designated. 
The  annual  burden  to  NPDES 
authorized  States  and  Territories  is  (1) 
An  average  of  1,040  hours  per  general 

Eermit  issued;  (2)  an-average  of  1.5 
ours  to  process  and  review  each  storm 
water  NOI;  (3)  an  average  of  2  hours  to 
process  and  review  eac£  submitted  or 
updated  silviculture  or  animal  feeding 
operation  NOI;  and  (4)  an  average  of  80 
hours  to  issue  an  NPDES  permit  to 
designated  aquatic  animal  production 
facility.  The  Agency's  burden  is 
estimated  to  be  4,646  hours  annually. 
These  burden  estimates  include  the  time 
required  to  review  the  instructions, 
search  existing  data  sources,  gather  and 
maintain  (usually  in  electronic 
databases)  all  necessary  data,  and 
complete  and  review  the  information 
required  to  be  collected. 

burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 


unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  EPA's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director,  OP  Regulatory 
Information  Division;  U.S.  * 

Environmental  Protection  Agency 
(2137);  401  M  Street,  SW;  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regiilatory  Afbire. 
Office  of  Management  and  Budget,  725 
17th  Street,  NW;  Washington,  DC  20503. 
marked  "Atleutioa:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  August  23, 
1999,^a  comment  to  OMB  is  best  assured 
of  having  its  fidl  effect  if  OMB  receives 
it  by  September  22, 1999.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposaL 

E.  Executive  Orders  on  Federalism 

Under  Executive  Order  12875, 
"Enhancing  the  Intergovernmental 
Partnership,"  EPA  may  not  issue  a 
regulation  that  is  not  reqvured  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local,  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Otder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  imhmded  mandates." 

EPA  has  concluded  that  this  proposed 
rule  will  create  a  mandate  on  State 
governments  and  authorized  Tribes  and 
that  the  Federal  government  will  not 
provide  all  of  the  funding  necessary  to 
pay  the  direct  costs  incurred  by  the 
State  governments  and  authorized 
Tribes  in  complying  with  the  mandate. 
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However,  EPA  has  substantially 
increaaed  fuading  for  States,  Territaries, 
and  authorizad  lYibes  dmmgh  the  State- 
mtfched  CWA  seetioo  166  and  319 
grant  pragrams.  In  developing  this 
proposed  Tule,  EPA  consulted  w^ 
Stats,  local,  and  tribal  govsnuneats  to 
enable  them  to  provide  meaningful  and 
timdy  input  in  the  developmmt  of  this 
rule. 

Before  beginning  to  develop  today's 
proposal,  EPA  convened  a  Federal 
Advisory  Committee  to  make 
recommendations  for  improving  die 
^dency  and  afflscUveuess  of  TMDLs. 
The  TMDL  FACA  Committee  %vas 
comprised  (rf  20  meoabers,  including 
four  senior  level  State  officials,  an 
elected  local  official,  anda  Tribal 
consortium  representative.  Over  a 
period  of  one  and  mie-hatf  jrears,  the 
TMEH.  FACA  Committee  held  six 
meetings  at  locations  throughout  the 
country.  These  meetings  were  open  to 
the  general  public,  as  well  as 
representatives  of  State,  local,  and 
Tribal  governments,  and  all  included 
public  omunent  sessions.  The  TMDL 
FACA  Committee  focused  its 
deliberatiaas  m  four  broad  issue  areas: 
identification  and  listing  of  waterfaodies; 
development  and  approval  of  TMDLs; 
EPA  managsment  and  oversight;  and 
science  and  tools.  On  ^ily  28, 1998.  the 
TMDL  FACA  Committee  submitted  its 
final  report  to  EPA  containing  more 
than  100  consensus  recommendations 
for  changes  and  improvements  to 
TMDLs.  As  explained  throughout  this 
praamble,  EPA  careftilly  reviewed  the 
TMDL  FACA  Committee's  consensus 
recommendations  and  incorporated,  in 
wdiole  or  in  part,  most  of  those 
recommendations  in  this  proposal. 

FoUowing  completion  of  tlw  FACA 
Committee  procMS,  EPA  continued  to 
meet  writh  State  and  local  government 
officials  to  seek  their  views  on  needed 
changes  to  the  Water  Quality  Standards 
and  NPDES  regulations.  While 
expressing  support  for  many  of  the 
proposed  changes  being  ccmsidered  by 
EPA,  State  offidak  and  their 
representatives  also  expressed  general 
concerns  about  the  capadty  of  State 
governments  to  cany  out  the  new 
requirements  proposed  today.  In 
particular.  States  woe  concerned  about 
writi]^  NPDES  permits  which  satisfy 
the  oraet  requirements,  in  the  absence 
of  a  well  established  market  for 
poUutant  trading.  Hie  proposed 
regulation  establishes  some  explidt 
requiremmts  for  States  to  use  in 
establishing  an  offset  suffident  to  satisfy 
the  ofEset  requirements.  States  were  also 
concerned  about  the  role  of  EPA  in 
reissuing  State-issued  expired  and 
administratively-continued  NPDES 


permits.  EPA  detennined  that  the 
exercise  of  its  authority  in  limited 
drciunstances  is  necMsary  to  assure 
reasonable  fiutherinogress  in  impaired 
waterbodiss  prior  to  the  establishment 
of  a  TMDL  and  to  provide  raasonabls 
assuranoethat  TMDLs  will  be 
implemented.  In  developing  today's 
proposal.  EPA  considered  theooncerns 
of  State  and  local  governments-and 
detennined  the  need  to  revise  the 
NPraS  and  Water  Quality  Standards 
ragulatirais  to  provide  opportunities  for 
further  progress  toward  meeting  «vater 
quality  standards  in  impaired 
waterbodies  and  to  provide  reasonable 
assurance  of  efiisctive  TKffiL 
development.  Today's  proposal 
improves  the  efiiactiveness.  effidency 
and  pace  of  Mrater  quality  imfnovement 
and  TMDL  establishment. 

Finally,  while  there  is  a  new 
executive  order  on  federalism,  it  will 
not  go  into  efiisd  fm  ninety  days.  In  the 
interim,  under  the  current  E.0. 12612 
on  liaderalism,  this  rule  does  not  have  a 
substantial  direct  effect  upon  States, 
upon  the  relationship  between  tbs 
national  government  and  the  States,  m 
upon  the  distribution  of  power  and 
responsibilities  amcmg  ma  various 
levels  of  government.  The  onfy 
provisions  in  this  rule  that  directly 
aBecX  States  are  those  requiring  States  to 
adopt  and  implement  antidegradatian 
policies  that  ensure  new  and 
significantly  expanding  disdiaigers  who 
are  large  entities  on  impaired 
waterbodies  oBaeH  any  proposed 
increases  in  their  discharges  by  more 
than  a  1.5:1  ratio.  These  provisions  are 
not  substantial  in  the  context  of  State's 
overall  water  quality  and  permitting 
program.  States  already  are  required  to 
have,  and  do  have,  antidegradation 
polides.  This  rule  simply  would  require 
States  to  add  one  discrete  provision  to 
their  existing  polides.  With  respect  to 
the  remaining  provisions,  authorizing 
EPA  to  designate  certain  sources  as 
point  sourcesoand  to  reissue  expired 
p«mits  where  the  State  failed  to  do  so. 
these  provisions  authorize  EPA  to  ad 
only  where  the  State  has  failed  to  ad. 
Accordingly,  these  provisions  will  not 
have  a  substantial  direct  effed  on  States 
or  on  intergovernmental  relationships  or 
responsibilities. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 


Federal  government  provides  the  funds 
necessary  to  pay  the  dired  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
these  govenunents.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  Q^A  to  provide  to  0MB,  in  a 
separatefy  identified  section  of  the 
preamblftto  the  rule,  a  description  of 
the  extent  of  B^A's  prior  consultation 
with  representatives  of  afiisded  tribal 
y)vemments,  a  summary  of  the  nature 
of  their  concems,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  ehded  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  polides  on  matters  that 
significantly  or  uniquely  afiisct  their 
communities." 

As  explained  above  in  the  discussion 
of  UMRA  requirements,  tody's  rule 
proposal  does  not  si^dficantly  or 
uniquely  affed  the  communities  of 
Indian  Mbal  governments.  Accordingly, 
the  requirements  of  Sedim  3Cb)  of 
Executive  Order  13084  do  not  appfy  to 
this  proposed  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  Kid  Safisty  Risks"  (62  FR 19885, 
April  23. 1997)  applies  to  any  rule  that: 
(1)  Is  detennined  to  be  "economically 
significant"  as  defined  undw  Executive 
CMer  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  efiied  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agimcy  must  evaluate  the 
environmental  health  or  safety  efiiscts  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
prefarable  to  other  potentially  efiisctive 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subjed  to  the 
Executive  Order  because  it  is  not 
economicaUy  significant  as  defined  in 
Executive  Order  12866. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Ad  (NTTAA).  EPA  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  is  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e~.g..  materials 
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spedfica^ons,  test  methods,  sampling 
prooeduiis,  and  business  practices)  that 
are  developed  or  adopted  by  volimtary 
consensus  standards  bodies.  Where 
available  end  potentially  applicable 
volimtaisf  consensus  standards  are  not 
used  by  )3PA,  the  Act  requires  the  EPA 
to  provide  Congress,  through  OMB,  an 
explanatibn  of  the  reasons  for  not  using 
such  St 

This  pijoposed  rule  does  not  involve 
any  technical  standards.  Therefore,  EPA 
is  not  cc^sidering  the  use  of  any 
voluntaW  consensus  standards.  EPA 
welcom^  comments  on  this  aspect  of 
the  proposed  rulemaking  and 
specific|)ly,  EPA  invites  the  pubUc  to 
identify  :any  potentially  applicable 
voluntary  consensus  standards  and  to 
explain  Mrhy  such  standards  should  be 
used  in  this  regulation. 

ListtrfSiilbiects 

40  CFR  Ant  122 

Envir^ijunental  protection. 
Adminisirative  practice  and  procediue, 
Confide^al  business  information, 
Hazardoiks  substances.  Reporting  and 
recordkmping  requirements.  Water 
poUution  control. 

40  CFR  Hart  123 

Envirounental  protection. 
Administrative  practice  and  procedure. 
Confide^al  business  information, 
Hazardoiits  substances,  Indians-lands, 
Intergovernmental  relations,  Penalities, 
Reportitig  and  recordkeeping 
require^ients,  Water  pollution  control. 

40CFR^aTtl24 

Envir^iunental  protection. 
Administrative  practice  and  procedure, 
Hazard(^^  substances,  Indians-lands, 
Reportit0  and  recordkeeping 
reqiiireilsents.  Water  pollution  control. 
Water  supply. 

40CFR^artl31 

RepoMng  and  recordkeeping 
requirements,  Water  pollution  control. 

Dated:  I  August  12, 1999. 
Carol  KfJ  browner. 
Administtator 

For  the  reasons  set  forth  in  the 
preamble,  EPA  proposes  to  amend  40 
CFR  Parts  122, 123, 124,  and  131  as 
foUowsJ  I 

PART  1 82— EPA  ADMINISTERED 
PERMH  iPROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
EUMINIinON  SYSTEM 

1.  The  authority  for  part  122 
continues  to  read  as  follows: 

Autho^:  The  Qean  Water  Act,  33  U.S.C 
12S\  et^q. 


2.  Amend  §  122.2  as  follows: 

a.  Adding  the  definition  of  "Existing 
discharger;" 

b.  In  the  definitioa  of  "New 
discharger,"  revising  the  introductory 
text  and  paragraphs  (a)  through  (d); 

c.  Addmg  the  definition  of 
"Significant  expansion." 

1122.2    DeflnHions. 


(MMiUeabla  to 
{12S.29. 


Existing  discharger  means  any 
building,  structure  (including  an  outfall 
or  a  pipeline),  Cadlity,  or  installation: 

(a)  From  which  there  is  a  "discharge 
of  pollutants"  to  "waters  of  the  United 
States"  that  has  received  or  been 
permitted  under  a  finally  effective 
NPDES  permit;  or 

(b)  From  which  pollutants  have  been 
and  are  currently  added  to  waters  of  the 
United  States  that  has  never  received 
nor  been  permitted  imder  a  finally 
effective  NPDES  permit,  but  only  if  it 
becomes  subject  to  NPDES  permitting 
requirements  pursuant  to  a  regulatory 
designation  (on  an  individual  or 
categorical  basis). 

(c)  This  term  includes  those 
dischargers  who  move  an  outfall(s) 
within  Uie  "same  body  of  water."  In 
determining  whether  an  outfall  is 
moved  within  the  "same  body  of  water" 
as  its  original  location,  the  permitting 
authority  should  consider  whether: 

(1)  Tlie  backgroimd  concentration  of 
the  pollutant  in  the  receiving  water 
(excluding  any  amount  of  the  pollutant 
in  the  facility's  discharge)  is  similar  at 
and  between  both  outfall  points; 

(2)  There  is  a  direct  hyorological 
connection  between  outfoll  points;  and 

(3)  Water  quality  characteristics  (e.g., 
temperature,  pH,  hardness)  are  similar 
at  and  between  both  outfall  points. 

New  discharger  means  any  building, 
structure  (including  an  outfall  or  a 
pipeline),  £acility,  or  installation: 

(a)  From  which  there  is  or  may  be  a 
"discharge  of  pollutants'  to  "waters  of 
the  United  States;" 

(b)  Which  has  never  received  or  been 
permitted  imder  a  finally  efi'ective 
NPDES  permit;  and 

(c)  Which  is  not  an  existing 
discharger. 

(d)  This  term  includes  those 
dischargers  who  move  an  outfall(s)  to 
another  location  not  within  the  same 
body  of  water. 

*        *        *        •        • 

Significant  expansion  means  a  twenty 
percent  or  greater  increase  in  loadings 
above  the  discharger's  ciuient  permit 
limit. 


3.  In  §  122.4,  add  new  paragraph  (j)  to 
read  as  follows: 


1122.4 

NPOES 


(j)(l)  To  a  new  discharger  or  existing 
dischuger  imdergoing  a  significant 
expansion  unless  the  discharger 
complies  with  the  antidegradation 
provisions  of  State  water  quality 
standards  applicable  to  such  waters, 
including  the  antidegradation 
provisions  adopted  pursuant  to  40  CFR 
131.12(a)(l)(ii). 

(2)  Where  a  permit  is  issued  subject 
to  paragraph  (j)(l)  of  this  section  and 
where  the  disdiarger  is  required  to 
obtain  and  maintain  pollutant  load 
reductions  required  as  o^ets  to  meet 
antidegradation  requirements  adopted 
pursuant  to  40  CFR  131.12(a)(l)(ii),  the 
discharger  must  also  comply  with  each 
of  the  following: 

(i)  The  pollutant  load  reductions  must 
be  achieved  from  a  source(s)  of  the 
pollutant(s)  for  which  the  waterbody  is 
impaired  and  that  the  new  or  existing 
.  discharger  undergoing  a  significant 
expansion  is  required  to  offset; 

(ii)  The  pollutant  load  reductions 
must  be  adiieved  from  a  source(s) 
located  on  the  same  waterbody  as  the 
discharge  from  the  new  discharger  or 
existing  discharger  undergoing  a 
significant  expansion; 

(iii)  The  pollutant  load  reductions 
must  be  the  result  of  pollutant  control 
measures  implemented  by.  or  seciued 
and  assured  by.  the  new  discharger  or 
existing  discharger  imdergoing  a 
significant  expansion  (credit  will  not  be 
give  for  reductions  already  required  for 
some  other  reason); 

(iv)(A)  The  pollutant  load  reductions 
must  be  achieved  on  or  before  the  date 
the  discharge  commences  and  remain  in 
place  until 

(1)  A  TMDL  for  the  waterbody  is 
approved  or  established  by  EPA,  and  the 
discharger's  permit  reflects  its 
wasteload  allocation  under  the  TMDL; 
or 

(2)  The  discharger  ceases  to  discharge 
the  pollutant(s)  causing  the  impairment; 

(6)  The  Director  has  the  discretion  not 
to  require  that  the  pollutant  load 
reductions  be  achieved  on  or  before  the 
date  the  discharge  commences,  but  as 
soon  thereafter  as  possible,  in  exchange 
for  requiring  the  discharger  to  obtain 
pollutant  load  reductions  by  an  amount 
of  at  least  twice  the  amoimt  of  the  new 
or  expanded  discharge. 

(v)  Where  a  discharger  obtains 
pollutant  load  reductions  from  an 
existing  point  source(s),  the  NPDES 
permit(s)  for  the  existing  point  source(s) 
must  be  modified  to  reflect  those 
reductions  on  or  before  the  date  the 
permit  is  issued  to  the  new  discharger 
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at  existing  discharger  undergoing  a 
significant  expansion;  and 

(vi)  Where  a  discharger  obtains 
pollutant  load  reductions  from  an 
existing  nonpoint  source(s),  the 
discharger's  permit  must  include  any 
conditions,  including  the  offset 
requirements  and  any  accompanying 
monitoring  and  reporting  requirements, 
necessary  to  ensure  continued 
achievement  of  the  pollutant  load 
reductions  from  the  nonpoint  source(s). 

(3)  An  explanation  of  the 
development  of  the  requirements  for  the 
discharger  to  meet  the  criteria  of 
paragraphs  (j)(l)  and  (2)  of  this  section 
must  be  included  in  the  fact  sheet  or 
statement  of  basis  for  the  permit 
required  undo-  40  CFR  124.7  and  124.8. 

(4)  The  terms  "new  discharger"  and 
"significant  expansion"  are  defined  in 
§122.2  of  this  part. 

4.  Amend  §  122.23  to  revise 
paragraphs  (c)(1)  introductory  text  and 
(c)(3)  and  to  add  new  paragraph  (c)(4)  to 
raad  as  follows: 

1 122.23    ConoMMraM  animal  leading 


(applleablato 
1123.25). 


NP0E8 


(c)  Case-by-case  designation  of 
concentrated  animal  feeding  operations. 
(1)  The  Director,  or  in  States  with 
approved  NPDES  programs  either  the 
Director  or  the  EPA  Regional 
Administrator,  may  designate  any 
animal  feeding  operation  as  a 
concentrated  animal  feeding  operation 
up<m  determining  that  it  is  a  significant 
contributor  of  pollution  to  the  waters  of 
the  United  States.  In  making  this 
designation  the  Director  shall  consider 
the  following  factors: 
•        •        •        *        • 

(3)  A  permit  application  shall  not  be 
required  from  a  concentrated  animal 
feeding  operation  designated  under  this 
paragraph  until  the  Director,  or  in  States 
with  approved  NPDES  programs,  either 
the  Director  or  the  EPA  Regional 
Administrator,  has  conducted  an  on-site 
inspection  of  the  operation  and 
determined  that  the  operation  should 
and  could  be  regulated  imder  the  permit 
program. 

(4)  In  States  with  approved  NPDES 
programs,  EPA  shall  only  designate 
animal  feeding  operations  >^ere 
pollutants  are  discharged  into  waters  for 
which  EPA  establishes  a  TMDL  to 
ensure  that  wasteload  allocations  and 
load  allocations  under  the  TMDL  are 
achieved. 

5.  Amend  §  122.24  to  revise 
paragraphs  (c)(1)  and  (c)(2)  introductory 
text  and  to  add  new  paragraph  (c)(3)  to 
read  as  follows: 


§  122.24    Concentrated  aquatic  animal 
production  facilities  (applicable  to  State 
NPDES  pfx>grams,  see  §  123.25). 

***** 

(c)  Case-by-case  designation  of 
concentrated  aquatic  animal  production 
facilities.  (1)  The  Director,  or  in  States 
with  approved  NPDES  programs,  either 
the  Director  or  the  EPA  Regional 
Administrator,  may  designate  any  warm 
or  cold  water  aquatic  animal  production 
facility  as  a  concentrated  aquatic  animal 
production  facility  upon  determining 
that  it  is  a  significant  contributor  of 
pollution  to  waters  of  the  United  States. 
In  making  this  designation  the  Director 

shall  consider  the  following  factors: 

***** 

(2)  A  permit  application  shall  not  be 
required  &t>m  a  concentrated  aquatic 
animal  production  facility  designated 
under  this  paragraph  imtil  the  Director, 
or  in  States  with  approved  NPDES 
programs,  either  the  Director  or  the  EPA 
Regional  Administrator,  has  conducted 
on-site  inspection  of  the  facility  and  has 
determined  that  the  facility  shoiUd  and 
could  be  regulated  under  the  permit 
program. 

(3)  In  States  with  approved  NPDES 
programs,  EPA  shall  only  designate 
aquatic  animal  production  facilities 
where  pollutants  are  discharged  into 
waters  for  which  EPA  establishes  a 
TMDL  to  ensure  that  the  wasteload 
allocations  and  load  allocations  under 
the  TMDL  are  achieved. 

6.  Amend  §  122.26  to  revise 
paragraphs  (a)(l)(v)  and  (b)(14)(x)  to 
read  as  follows: 


1122.26    Slonn  water  diachargas 
(applieabla  to  Slate  NPDES  progiama,  aaa 
S  123.25). 

(«)••• 

(D*  •  ' 

(v)  A  discharge  which  the  Director,  or 
in  States  with  approved  NPDES 
programs,  either  the  Director  or  the  EPA 
Regional  Administrator,  determines  to 
contribute  to  a  violation  of  a  water 
quality  standard  or  is  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States.  This  designation  may 
include  a  discharge  from  any 
conveyance  or  system  of  conveyances 
used  for  collecting  and  conveying  storm 
water  runoff  or  a  system  of  discharges 
from  municipal  separate  storm  sewers, 
except  for  those  discharges  frtan 
conveyances  which  do  not  require  a 
permit  under  paragraph  (a)(2)  of  this 
section  or  agricultural  storm  water 
runoff  which  is  exempted  from  the 
definition  of  point  source  at  §  122.2.  The 
Director  may  designate  discharges  from 
municipal  separate  storm  sewers  on  a 
system-wide  or  jurisdiction-wide  basis. 
In  making  this  determination  the 


Director  may  consider  the  following 
factors: 

(A)  The  location  of  the  discharge  with 
respect  to  waters  of  the  United  States  as 
defined  at  40  CFR  122.2; 

(B)  The  size  of  the  discharge; 

(C)  The  quantity  and  nature  of  the 
pollutants  discharged  to  watnrs  of  the 
United  States; 

(D)  Other  relevant  factors; 

(E)  EPA  shall  only  designate 
discharges  from  silvicultural  activities 
into  waters  for  which  EPA  is 
establishing  the  TMDL  to  ensure  that 
the  wasteload  allocations  and  load 
allocations  under  the  TMDL  are 
achieved. 


(b)*  *  • 

(14)'  •  * 

(x)  Construction  activity  including 
clearing,  grading  and  excavation 
activities  except:  operations  that  result 
in  the  disturbance  of  less  than  five  acres 
of  total  land  area  which  are  not  part  of 
a  larger  common  plan  of  development  or 
sale  (Tliis  term  does  not  include 
construction  activity  associated  with 
silviculture,  except  rock  crushing, 
gravel  washing,  log  sorting,  and  log 
storage  facilities): 
•        •        •        •        • 

7.  Amend  §  122.27  to  revise  paragraph 
(b)(1)  to  read  as  follows: 

122.27   SNvieulturaiactlvitiaaiapplicablato 
Stale  NPDES  programa.  aaa  f  123.25). 


(b)  Definitions.  (1)  Silvicultural  point 
source  means  any  discernible,  cocifined 
and  discrete  conveyance  related  to  rock 
crushing,  gravel  washing,  log  sorting,  or 
log  storage  facilities  which  are  operated 
in  connection  with  silvicultural 
activities  and  from  which  pollutants  are 
discharged  into  waters  of  the  United 
States.  This  term  also  includes 
discharges  composed  entirely  of  storm 
water  firom  silvicidtiiral  activities  that 
are  designated  under  40  CFR 
122.26(a)(l)(v)  as  requiring  a  402 
permit.  Some  activities  (such  as  stream 
crossing  for  roads)  may  involve  point 
source  discharges  of  dredged  and  fill 
material  which  may  require  a  CWA 
section  404  permit  (See  33  CFR  209.120 
and  part  233). 
*        •        •        *        • 

8.  Amend  §  122.29  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

f  122.29    New  aourcea  and  new 

(a)*  •  • 

(3)  Existing  discharger  is  defined  in 
§  122.2; 

9.  Amend  §  122.44  to  revise  paragraph 
(d)  introductory  text  and  paragraph 
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(d)(1)  inntxluctory  text  to  read  as 
follows: 


1122.44 


f123.2S)i 


illahing  llmltatlom, 
,  and  other  pennit  cond mens 
\  to  Stale  NPI>ES  programs,  see 


I    *        *        * 

(d)  Water  quality  standards  and  State 
requirements:  any  requirements  in 
addition  to  or  more  stringent  than 
promulgated  effluent  limitations 
guidelines  or  standards  under  sections 
301, 304;  306, 307,  318  and  405  of  CWA 
necessary  to: 

(1)  A(ihieve  water  quality  standards 
established  under  section  303  of  the 
CWA,  including  State  narrative  criteria 
for  watetr!  quality  and  State 
antideg^dstlon  provisions. 


PART  123— STATE  PROGRAM 
REQUIREMENTS 

1.  Th^jauthority  for  part  123 
continulBiB  to  read  as  follows: 

The  Clean  Water  Act,  33  U.S.Q 


2.  AniW  §  123.44  to  add  paragraph 
(k)  to  re|9Kl  as*  follows: 

1123.44  I  EPA  ravtsw  Of  and  Objections  to 
State  petymta. 

•  *   I  :      •  •  • 

(k)(l)|^ere  a  State  fails  to  submit  a 
new  draft  or  proposed  pennit  to  EPA 
within  fk)  days  after  the  expiration  of 
the  existing  permit,  EPA  may  review  the 
admini^tkatively-continued  pennit, 
using  tl^9  procedure  described  in 
paragra|)iis  (a)(1)  through  (h)(3)  of  this 
section,!  if: 

(i)  Thia  administratively-continued 
permit  allows  the  discharge  of 
polluta^tts  into  a  waterbody  for  which 
EPA  haSjestablished  or  approved  a 
TMDL  ^d  the  permit  is  not  consistent 
with  anl  applicable  wasteload  allocation; 
or       1 

(ii)  Ta  i  administratively-continued 
permit  a  lows  the  discharge  of  a 
pollutaai(s)  of  concern  into  a  waterbody 
that  do^s  not  meet  water  quality 
standards  and  for  which  EPA  has  not 
established  or  approved  a  TMDL. 

(2)  T<)  review  an  expired  and 
administratively-continued  permit 
under  this  subsection,  EPA  must  give 


the  State  and  the  discharger  at  least  90 
days  notice  of  its  intent  to  consider  the 
expired  permit  as  a  proposed  permit  At 
any  time  beginning  90  days  after  permit 
expiration,  EPA  may  submit  this  notice. 

13)  If  the  State  submits  a  draft  or 
proposed  permit  for  EPA  review  at  any 
time  before  EPA  issues  the  permit  under 
paragraph  (h)  of  this  section,  EPA  will 
withdraw  its  notice  of  intent  to  take 
{>ermit  authority  under  this  subsection 
and  will  evaluate  the  draft  or  proposed 
permit  under  this  section. 

PART  124-PROCEDURES  FOR 
DECISIONMAKING    ' 

1.  The  authority  for  part  124 
continues  to  read  as  follows: 

Authority:  Resource  Conservation  and 
Recovery  Act,  42  U  SC.  fiflOl  etseq,;  Safe 
Drinking  Water  Act,  42  U.S.C  300(f)  et  seq.\ 
Clean  Water  Act,  33  U.S.C  1251  et  seq.  Clean 
Air  Act  42  U.S.C  7401  et  seq. 

2.  Section  124.7  is  revised  to  read  as 
follows: 

§124.7    Statement  of  basis. 

EPA  shall  prepare  a  statement  of  basis 
for  every  draft  permit  for  which  a  fact 
sheet  imder  124.8  is  not  prepared.  The 
statement  of  basis  shall  briefly  describe 
the  derivation  of  the  conditions  pf  the 
draft  permit  and  the  reasons  for  them  or, 
in  the  case  of  notices  of  intent  to  deny 
or  terminate,  reasons  supporting  the 
tentative  decision.  The  statement  of 
basis  must  also  include  the  reasons  for 
any  determinations  made,  limitations 
derived  or  requirements  set  to  satisfy 
the  provisions  under  §  122.4(j)  of  this 
chapter. 

3.  Amend  §  124.56  by  revising 
(b)(l)(ii):  (b)(l)(iii)  and  (b)(l)(iv)  and  by 
adding  paragraph  (b)(l)(v)  to  read  as 
follows: 

{124.56    Fact  Shasta. 

•        •        *        •        • 

(b)(1)  '  •  • 

(ii)  Limitations  on  internal  waste 
streams  tmder  §  122.45(i)  of  this 
chapter; 

(iii)  Limitations  on  indicator 
pollutants  under  Sec.  125.3(g)  of  this 
chapter; 

(iv)  Limitations  set  on  a  case-by-case 
basis  under  Sec.  125.3  (c)(2)  or  (c)(3)  of 
this  chapter,  or  pursuant  to  Section 
405(d)(4)  of  the  CWA;  or 


(v)  Limitations  and/or  requirements 
derived  to  satisfy  the  provisions  under 
§  122.4(j)  of  this  chapter. 


PART  131— WATER  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Antfaarity:  33  U.S.C.  1251  et  seq. 

2.  Amend  §  131.12  to  redesignate 
paragraph  (a)(1)  as  paragraph  (a)(l)(i) 
and  add  new  paragraph  (a)(l)(ii)  to  read 
as  follows: 

1131.12    Antidsgradation  policy. 

(a)*  •  • 

(i)'  •  ' 

(ii)  In  order  to  authorize  a  new 
discharger  or  an  existing  discharger 
undergoing  a  significant  expansion  as 
defined  in  40  CFR  122.2,  that  is  not  a 
small  entity  as  defined  in  5  U.S.C. 
601(6),  to  discharge  into  a  waterbody 
that  does  not  attain  water  quality 
standards  the  pollutant(s)  causing  the 
nonattainment  and  for  which  EPA  has 
not  approved  or  established  a  Total 
Maximiun  Daily  Load  for  a  pollutant(s) 
causing  the  nonattainment,  reasonable 
further  progress  shall  be  made  toward 
attaining  the  water  quality  standard. 
Reasonable  further  progress  for  these 
dischargers  means,  at  a  minimum,  that 
any  increase  in  mass  loadings  of  the 
pollutant(s)  causing  the  nonattainment 
will  be  offset  by  pollutant(s)  load 
reductions  of  the  pollutant(s)  causing 
the  nonattainment  by  a  ratio  of  at  least 
equal  to  1.5:1. 

(A)  The  Director  may  determine  that 
an  ofket  in  pollutant  load  reduction(s) 
at  a  ratio  of  less  than  1.5:1,  but  more 
than  1:1,  is  sufficient  to  achieve 
reasonable  further  progress. 

(B)  Where  the  Director  determines 
that  any  offset  may  result  in  further 
degradation  of  water  quality,  the 
Director  need  not  require  an  offset. 

(C)  A  discharger  required  to  obtain  an 
offset  shall  comply  with  the 
requirements  under  §  122.4(j)(2)  of  this 
chapter. 

•        •        •        *        * 

(FR  Doc.  99-21415  Filed  »-20-^9;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

48  CFR  Parts  2401, 2402. 2403, 2409, 
2413. 2414, 2415, 2416. 2419. 2424. 
2428,2428.2428,2432.2433.2436, 
2437, 2430. 2442. 2446, 2451, 2452  and 
2453 

(Poctat  Na  Fri-411S-I-01] 

Rm25a9-AAa4 

HUD  Acquisition  Rsgtilation; 


AQBCY:  OfBce  of  the  Chief  Procurement 
Officer,  HUD. 
ACnON:  Interim  rule. 

summary:  This  rule  amends  the 
Department  of  Housing  and  Uihan 
Development  (HUD)  Acquisition 
Regulation  (HUDAR)  to  implonent 
cbimges  made  to  the  Federal 
Acquisition  Regulation  since  the 
HUDAR's  last  issuance,  and  implement 
requirements  of  the  Federal  Acquisition 
Reform  Act  of  1996. 
DATES:  Effective  Date:  Septembwr  22. 
1999. 
Cottunent  Due  Date:  October  22, 1999. 

AOOMMn:  Interested  perscms  are 
invited  to  sulnnit  comments  regarding 
this  rule  to  the  Rules  Docket  Cleric. 
Office  of  the  General  Counsel.  Room 
10276,  Department  of  Housing  k  Urban 
Development.  451  Seventh  Street.  SW.. 
Wadiii^on,  DC  20410-8000. 
Communication  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  am  and  5:30  pm 
wedcdays  at  the  above  address. 
Facsimile  comments  will  not  be 
accepted. 

FOR  FURTHER  MFORMATKM  OONTACT: 

Edward  L.  Girovasi.  Jr..  Director.  Policy 
and  Field  Operaticms  Division.  Office  of 
Procurem«it  and  Contracts,  Room  5262, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410-3000  (voice  (202)  708-0294. 
TDD  (202)  708-1112).  (These  are  not 
toll-faee  niunbers.) 
SUPPI^MENTARY  WFORMATMN: 

Background 

The  imiform  regulation  for  the 
procurement  of  supplies  and  services  by 
Federal  departments  and  agencies,  the 
Federal  Aoquisition  Regulation  (FAR), 
was  promulgated  on  September  19. 1983 
(48  FR  42102).  The  FAR  is  codified  in 
title  48.  chapter  1,  of  the  Code  of 
Federal  Regulations.  HUD  pnnnulgated 
its  regulation  to  implement  the  FAR  on 
March  1, 1984  (49  FR  7696). 

The  HUDAR  (title  48,  chapter  24  of 
the  Code  of  Federal  Regulations)  is 


prescribed  by  the  Chief  Procurement 
Officer  imder  section  7(d)  of  the 
Department  of  HUD  Act  (42  U.S.C. 
3535(d));  section  205(c)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  486(c)):  the 
Secretary's  delegation  effective  October 
6, 1998,  (63  FR  54722):  and  the  general 
authorization  in  FAR  1.301. 

The  most  recent  version  of  the 
HUDAR  was  published  as  a  final  rule  on 
May  1. 1996  (61  FR  19467).  Since  then, 
the  FAR  has  undergone  niunerous 
revisions.  This  interim  rule  amends  the 
HUDAR  to  conform  to  the  current  FAR 
numbering,  correct  FAR  citations  and 
references,  correct  or  remove  obsolete 
text,  clauses  and  provisions,  and  make 
other  changes  to  comply  with  current 
FAR  requirements.  Please  note  that  the 
Department  is  also  pubUshiiw  a 
proposed  rule  containing  adcutional 
revisions  to  the  HUDAR. 

Secti(m  2401.103  is  revised  to  reflect 
Departmental  reassignment  of 
responsibility  for  prescribing  the  HUD 
Acquisition  Regulation  from  the 
Assistant  Secretary  for  Administration 
to  the  Chief  Procurement  Officer. 

Section  2401.601  is  revised  to  reflect 
the  change  in  the  designation  of  the 
Department's  Senior  Procurement 
Executive  from  the  Assistant  Secretary 
for  Administration  to  the  Chief 
Procurement  Officer  and  related 
changes  to  the  contracting  authority  of 
Departmental  components. 

Sectirai  2401.603-2  is  revised  to 
delete  obsolete  language  regarding  the 
appointment  of  persons  other  than  full- 
time  Contracting  Officers  and  the 
maintenance  of  certificates  of 
appointment 

Section  2401.603-3  is  revised  to 
delete  language  redundant  to  the  FAR 
and  obsolete  language  concerning 
waivers  to  the  selection  criteria. 
Paragraph  (b),  which  contained  a 
requirement  that  the  appointing  official 
execute  a  separate  statement  that  a 
selectee  meets  the  Contracting  Officer 
selection  criteria,  is  deleted.  The 
execution  of  the  SF 1402,  Certificate  of 
Appointment,  by  the  selecting  official  is 
sufficient  evidence  of  the  official's 
determination  that  an  individual  has 
met  the  selection  criteria. 

Section  2402.101  is  revised  to:  change 
the  definition  of  "Accounting  Office" 
and  "Senior  Procurement  Executive"  to 
reflect  changes  in  HUD's  organization: 
delete  definitions  for  "best  value," 
"lowest-priced  technically  acceptable 
proposal"  and  "source  selection 
official."  which  are  redundant  to 
definitions  now  in  the  FAR:  and  add 
definitions  for  "Government  technical 
representative"  and  "Government 
technical  monitor."  HUD's  terminology 


for  Contracting  Officer's  (technical) 
representative. 

Section  2403.101  is  amended  to 
correct  citations  of  Federal  standards  of 
conduct  rules  and  to  redesignate 
sections  to  reflect  current  FAR  section 
numbering. 

Section  2403.502  is  revised  to  delete 
the  obsolete  revision  number  and  date 
of  the  cited  Departmental  handbook  and 
to  eliminate  the  need  to  revise  this 
provision  when  and  if  the  handbook  is 
revised  in  the  future. 

Section  2409.500  and  2409.504  are 
removed.  The  Department  believes  that 
adequate  guidance  and  procediires  are 
contained  in  FAR  9.5. 

Niunerous  sections  in  Part  2413  are 
redesignated  and  retitled  to  reflect 
changes  in  section  numbering  and  titles 
in  FAR  Part  13. 

-  Section  2414.407-4  is  revised  to 
reflect  changes  in  FAR  section 
numbering. 

A  new  section  2415.204  is  added  to 
designate  the  cognizant  HCA  as  the 
responsible  official  for  making 
exemptions  pursuant  to  FAR  15.204(e). 

Section  2415.413  is  removed  to  reflect 
related  changes  in  FAR  Part  15. 

Section  2415.506  is  redesignated  as 
2415.606  and  revised  to  reflect  current 
Departmental  policy  concerning  the 
receipt  of  unsolicited  proposals. 

Section  2415.604  is  redesignated  as 
2415.303.  A  new  paragraph  (a)  is  added 
to  implement  the  Departmental  policy 
that  the  heads  of  requiring  activities 
(i.e..  program  offices)  serve  as  the  source 
selection  authorities  for  selections  made 
using  the  trade-off  approach  and  that 
the  General  Counsel  or  his/her  designee 
serve  as  the  selection  authority  for 

!>rocurements  for  the  performance  of 
egal  services  by  outside  counsel. 

A  new  section  2416.505  is  added  to 
designate  the  Departmental  and 
contracting  activity  task  order  and 
delivery  order  ombudsmen. 

Section  2415.613  is  removed.  Federal 
Acquisiti(m  Circular  97-2  removed  the 
provision  at  FAR  15.613  permitting  the 
use  of  alternative  source  selection 
procedures  previously  used  by  NASA 
and  the  Defense  Department.  Given  the 
authority  now  contained  in  FAR 
15.306(c)to  limit  the  competitive  range, 
the  Department  has  determined  that  its 
alternative  selection  process  is  no  longer 
needed. 

In  secticm  2419.503,  the  words 
"Acquired  Property"  are  replaced  with 
"Real  Estate  Owned"  to  reflect  a  change 
in  Departmental  terminology. 

Section  2419.708  is  revised  to  add  a 
prescription  for  the  use  of  a  new  clause 
at  2452.219-71. 

The  clause  prescription  at  section 
2424.202-70  and  the  refevant  clause  at 


invoicing  broc 
Part  2433  is 
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2452.224-^70  are  removed.  The  clause, 
which  permitted  the  disclosvue  of 
proposal  is  contradictory  to  the 


prohibi 
FAR  24 
Nimiei 
2425  an 
niunbei 


1  against  such  disclosure  at 


at  section 
ant  clause  at 


|us  revisions  are  made  to  Parts 
2426  to'align  section 
1  with  the  current  FAR. 

Sectio^l 2428.106-6  is  revised  to 
designate  the  Contracting  Officer  as  the 
authorized  Departmental  official  to 
furnish  bonding  information  requested 
in  accordance  with  FAR  28.106-6. 

In  section  2432.402,  paragraph  (c)(1) 
is  revised  Ito  designate  \he  HCAs  as  the 
Departm^tal  officials  authorized  to 
make  rediiired  determinations  and 
findings  ifith  regard  to  advance 
payment^!  This  is  a  change  in 
terminology.  The  field  contracting 
directors  and  Director,  Office  of 
Procuren^tot  and  Contracts,  currently 
the  authorized  officials,  are  HCAs. 

In  section  2432.908,  the  prescription 
for  the  UM  of  alternates  to  the  clauses 
at  2452.232-70  and  2452.232-71  is 
removed  to  reflect  the  Department's 
standardization  contract  payment 
invoicing  procedures. 

Part  2433  is  revised  to  implement 
Departmental  rules  for  agency-level 
protests  vi  accordance  with  FAR 
33.l03(d](|4). 

Sectioii  !2433.101-70  is  removed.  FAR 
33.101  defines  "day"  for  the  purposes  of 
this  subpjekt. 

Section  2433.102-70  is  revised  to 
clarify  that  HUD's  Office  of  General 
Counsel  hfrsTesponsibility  for  handling 
protests  n|ed  with  the  GAO  or  other 
external  Mjudicating  body,  but  not  for 
agency-lewel  protests  made  to  the 
Contracti):^  Officer. 

Section  2433.103  is  revised  to 
estabUsh  a  ten  (10)  day  limit  on  requests 
for  revie^V^  of  Contracting  Officer 
decisions!  in  agency-level  protests.  The 
ten  (10)  c^y  period  begins  with  the 
protestor]^  receipt  of  the  decision.  This 
section  filler  designates  the  Head  of 
the  Contraicrting  Activity  as  the 
Departmental  official  authorized  to 
review  the  Contracting  Officer's  protest 
decision  and  approve  any  determination 
to  award,|6r  not  suspend,  a  contract 
pending  k  solution  of  the  protest. 

Sectionj  2433.103-70  is  removed.  The 
Department  will  use  the  standard  time 
firame  for  irlesponses  to  agency-level 
protests  provided  at  FAR  33.103(g). 

Section  2433.105  is  deleted  to  reflect 
deletion  of  this  coverage  fittm  the  FAR. 

Section  2437.110  is  revised  to 
rede8igna|;e  paragraphs  to  reflect  the 
consoUdation  of  clauses  at  2452.237-73 
and  2452]237-74  into  a  single  clause 
and  the  n  i  lesignation  of  paragraph  (g). 
Paragrapl  |[e)  is  revised  to  better  clarify 


the  applicability  of  the  clause  at 
2452.237-75. 

Section  2437.110,  paragraph  (g), 
which  prescribes  the  use  of  a  clause  for 
background  investigations  of  personnel 
who  work  on  sensitive  automated 
systems,  is  redesignated  as  2439.107(a). 
As  this  requirement  concerns 
information  technology  systems,  it  is 
more  appropriately  located  in  Part  2439. 

A  new  Section  2442.1502  is  added  to 
designate  the  Chief  Procurement  Officer 
as  the  Departmental  official  responsible 
for  implementing  procediues  for 
evaluating  contractor  performance  in 
accordance  with  FAR  42.1502  and 
42.1503. 

Subpart  2446.6  is  removed.  The 
requirement  for  use  of  a  the  form  HUD- 
9519  for  property  inspections  is  not 
appropriately  promulgated  via  the 
HUDAR.  Where  applicable  for 
individual  contracts,  the  use  of  this 
form  may  be  expressed  in  the  sptecial 
provisions. 

Section  2451.303  is  redesignated  as 
2451.7001  to  reflect  the  deletion  of  such 
instruction  from  the  FAR.  The  section  is 
revised  to  clarify  that  contractors  under 
cost  reimbursement  contracts  should 
make  use  of  all  available  travel 
discounts;  that  the  contractor  is 
responsible  for  providing  his/her 
employees  with  documentation  required 
by  vendors  to  obtain  discoimts;  and  to 
delete  guidance  in  paragraph  (c)  which    ' 
is  redimdant  to  FAR  Part  31. 

In  section  2452.216-73,  paragraph  (b) 
is  revised  to  clarify  the  original  intent  of 
the  clause,  i.e.,  that  HUD  may 
miilaterally  revise  performance 
evaluation  plans  (for  award  fee 
contracts)  prior  to  the  begiiming  of  each 
contract  period  within  the  overall 
contract  term. 

A  new  section  2452.219-71  is  added 
to  require  contractors  to  submit  one 
copy  of  all  required  subcontracting 
reports  (i.e.,  SF  294  and  SF  295)  to  the 
Department's  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU). 

Section  2452.232-70  is  revised  in 
accordance  with  revisions  made  to 
section  243"^. 908  and  to  comply  with 
the  electronic  funds  payment 
information  requirements  in  FAR 
clauses  52.232-33  and  52.232-34. 

Section  2452.232-71  is  revised  to 
comply  with  the  electronic  fimds 
payment  information  requirements  in 
FAR  clauses  52.232-33  and  52.232-34; 
and  to  reflect  changes  in  Departmental 
invoicing  procedures. 

Section  2452.233-70  is  added  to 
implement  HUD's  rules  on  internal 
reviews  of  HUD  Contracting  Officers' 
decisions  on  agency-level  protests. 


Section  2452.237-73  is  revised  to 
consolidate  in  it  the  former  clauses  at 
2452.237-73  and  2452.237-74  regarding 
the  provision  of  technical  guidance  to 
contractors  by  HUD  technical  staff. 
Section  2452.237-74  is  removed. 

Section  2452.237-75  is  revised  to 
clarify  HUD's  clearance  requirements 
for  contractor  personnel  who  work  on- 
site  in  HUD  facilities. 

Section  2452.237-76  is  redesignated 
2452.239-70  in  accordance  with 
changes  made  to  section  2437  described 
above.  The  clause  is  also  revised  to 
reflect  changes  in  HUD's  requirements 
for  background  investigations  for 
contractor  employees  who  have  access 
to  Departmental  information  systems. 

Section  2452.237-77  is  revised  to 
correct  the  prescriptive  reference  and  to 
clarify  the  treatment  of  costs  of  salaries 
and  wages  of  contractor  personnel  when 
HUD  facilities  are  closed  for. 
administrative  leave. 

Part  2453  is  revised  to  make 
miscellaneous  corrections  in 
terminology  (e.g.,  changing  "HUD 
Form"  to  "form  HUD-")  and  remove 
obsolete  forms. 

Findings  and  Certifications 

Justification  for  Interim  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking.  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1)  The  Department 
finds  that  good  cause  exists  to  publish 
this  rule  for  effect  without  first 
soliciting  public  comment,  in  that  prior 
public  procedure  is  imnecessary 
because  this  interim  rule  amends  the 
HUDAR  to  conform  to  the  current  FAR 
numbering,  correct  FAR  citations  and 
references,  correct  or  remove  obsolete 
text,  clauses  and  provisions,  and  make 
other  changes  to  comply  with  current 
FAR  requirements.  In  addition,  these 
amendments  do  not  have  a  significant 
effiect  beyond  the  internal  operating 
procedures  of  the  agency,  or  a 
significant  cost  or  administrative  impact 
on  contractors  or  offerors,  which  would 
have  subjected  them  to  the  FAR  1.301(c) 
requirement  that  agency  acquisition 
regulations  be  published  for  comment  in 
the  Federal  Roister  in  conformance 
with  the  procedures  of  FAR  subpart  1.5. 
The  Department  invites  public  comment 
on  the  rule,  however,  to  assure  that 
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considention  is  given  to  tlie  fuU  range 
of  views  that  may  be  presented  in  the 
development  of  a  final  rule  that  will 
supersede  this  interim  rule. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C  1532),  that  this  rule  does  not 
impose  a  Federal  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
interim  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small 
businesses  are  specifically  invited, 
however,  to  comment  on  whether  this 
r\ile  will  significantly  afiiect  them,  and 
persons  are  invited  to  submit  comments 
according  to  the  instructions  in  the 
DATES  and  COMMENTS  sections  in  the 
preamble  of  this  interim  rule. 

Environmental  Impact  . 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
S0.19(c)(l)  of  the  HUD  r^ulations,  the 
policies  and  procedures  in  this 
document  are  not  subject  to  the 
individual  compliance  requirements  of 
the  authorities  dted  in  24  CFR  50.4. 
and.  therefore,  are  categorically 
excluded  from  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969.  Accordingly,  a  Finding  of  No 
Significant  Impact  is  not  required. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  efEscts  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  No  programmatic 
or  policy  changes  will  resiilt  from  this 
document's  promulgation  that  would 
affsct  the  relationship  between  the 
Federal  Government  and  State  and  local 
governments. 


Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  rule  will  not  pose  an 
environmental  health  risk  or  safety  risk 
to  children. 

List  (rf  Subjects  in  24  CFR  Parts  2401, 
2402.  2403.  2409, 2413, 2414.  2415, 
2416, 2419,  2424,  2425,  2426.  2428, 
2432, 2433, 2436, 2437,  2430, 2442, 
2446, 2451, 2452  and  2453 

Government  procurement,  HUD 
acouisition  regulations. 

Accordingly,  title  48.  Chapter  24  of 
the  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2401— FEDERAL  ACQUISITION 
REGULATION  SYSTEM 

1.  The  authority  citation  for  part  2401 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  42  U.S.Q 
3535(d). 

2401.103    [Amended] 

2.  bi  §  2401.103,  the  words  "Assistant 
Secretary  for  Administration"  are 
revised  to  read  "Chief  Procurement 
Officer." 

2401.106-2    [Amended] 

3.  In  §  2401.105-2(c)  all  references  to 
"2401.104-2"  are  revised  to  read 
"2401.105-2". 

4.  In  §  2401.601-70,  the  first  sentence 
is  revised  to  read  as  follows. 

2401.601-70   Senior  Procurement 


The  Chief  Procurement  Officer  is  the 
Department's  Senior  Prociuement 
Executive  and  is  responsible  for  all 
Departmental  procurement  policy, 
regulations,  and  procedures.  *  •  * 

5.  Section  2401.601-71  is  revised  to 
read  as  follows: 

2401.601-71    Offlee  of  Procurement  and 
vonvacia. 

The  Office  of  Procurement  and 
Contracts,  within  the  Office  of  the  Chief 
Procurement  Officer,  including  its  Field 
Contracting  Operations,  is  responsible 
for  all  Departmental  procurement. 

2401.001-72    [Ramoveiq 

6.  Section  2401.601-72  is  removed. 

2401J01-73    [Removed] 

7.  Section  2401.601-73  is  removed. 

8.  In  §  2401.603-2,  the  first  paragraph 
and  paragraph  (d)  are  revised  to  read  as 
follows: 


2401.603-2 

In  selecting  Contracting  Officers,  the 
appointing  authorities  shall  consider  the 
experience,  education,  training, 
business  acumen,  judgment,  character, 
reputation  and  ethics  of  the  individual 


to  be  appointed.  The  appointing 
authorities  shall  also  consider  the  size 
and  complexity  of  contracts  the 
individual  will  be  required  to  execute 
and/or  administer,  and  any  other 
limitations  on  the  scope  of  the  authority 
to  be  exercised.  In  the  area  of 
exi>erience,  education  and  training,  the 
following  shall  be  required,  unless 
contracting  authority  is  limited  to 
simplified  acquisition  procedures: 
•        *        *        *        • 

(d)  The  selection  requirements 
specified  in  paragraphs  (a)  through  (c)  of 
this  section  are  appUcable  4o  all 
personnel  whose  primary  duties  are 
performed  as  a  Ctmtracting  Officer. 

9.  Section  2401.603-3  is  revised  to 
read  as  follows: 

2401.603-3    AppointmenL 

(a)  Appointments  to  officials  not 
expressly  delegated  procurement 
authority  by  a  published  departmental 
delegation  of  authority  shall  be  made  in 
writing  by  the  Head  of  the  Contracting 
Activity.  The  Certificate  of  Appointment 
(SF  1402)  ^all  constitute  the 
appointing  official's  determination  that 
the  appointee  meets  the  selection 
requirements  set  forth  at  2401.603-2. 

PART  2402— DEnNinONS  OF  WORDS 
AND  TERMS 

10.  The  authority  citation  for  pari 
2402  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  42  U.S.C 
3535(d). 

11.  Section  2402.101  is  revised  to  read 
as  follows: 

2400.101    OeAnMona. 

Accounting  Office  means  the  Office  of 
Accounting  Operations  within  the 
Office  of  the  dkief  Financial  Officer  and 
includes  that  Office's  field  components. 

Chief  Procurement  Officer  means  the 
HUD  official  having  authority  for  all  of 
the  Department's  procurement 
activities. 

Department  means  the  Department  of 
Housing  and  Urban  Development, 
which  may  also  be  designated  as  HUD. 

Government  Technical  Monitor  (GTM) 
means  the  individual  responsible  for 
assisting  a  Government  Technical 
Representative  in  the  letter's 
performance  of  his/her  duties. 

Government  Technical  Representative 
(GTR)  means  the  individual  serving  as 
the  Contracting  Officer's  representative 
responsible  for  monitoring  the  technical 
aspects  of  a  contract,  including 
guidance,  oversight,  and  evaluation  of 
the  Contractor's  performance  and 
deliverables. 

Head  of  Contracting  Activity  (HCA)  is 
defined  in  accordance  with  the  FAR. 
Tlie  following  HUD  officials  are 
designated  HCAs: 
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OF  WORDS 

I  for  part 
}Uows: 

42  U.S.C 
ivised  to  read 


the  OfEtce  of 
bin  the 
il  Officer  and 
components. 
T  means  the 


(1)  D^ector,  Office  of  Procurement 
and  Co^itracts,  for  HUD  Headquarters 
procui^inent:  and 

(2)  liJB  DirectOTs.  Field  Contracting 
Operations,  for  field  prociuement. 

Lego/  pounsel  means  the  Office  of 
Genera^  iCounsel  in  Headquarters,  or  the 
cognizSlit  Assistant  General  Counsel  in 
the  fielj: 

'  (ionization  Heads  are  those 
offidaltiof  the  Department  who  are 
responsible  for  the  major  organizational 
compoii|9nts  of  HUD  and  who  report 
directly  jto  the  Secretary  or  Deputy 
Secretary.  "Hie  Primary  Organization 
Heads  of  HUD  include  the  Assistant 
Secretajties  and  equivalent  Departmental 
managA^ent  (e.g..  President,  GNMA, 
Inspecnr  General,  General  Counsel. 
Chief  FMDcurement  Officer,  etc.). 

Secrnary  means  the  Secretary  of  the 
Departvient  of  Housing  and  Uihan 
Development,  or  his  or  her  designee. 

Seniw  Procurement  Executive  means 
the  Chspl  Procurement  Officer. 


PART 
PRAi 


MPROPER  BUSINESS 
ES  AND  PERSONAL 
OF  INTEREST 


e  authority  citation  for  part 
itinues  to  read  as  follows: 

Antfaii^ty:  42  U.S.C  3535(d). 

ion  2403.101  is  revised  to  read 

Standaida  of  conduct 

.  rules  which  apply  to  the 
condudtjof  HUD  employees  are  set  forth 
in  5  CFit  part  2635  and  5  CFR  part  7501. 

2403.40B»-1    [RwnovwQ 

14.  Soction  2403.408-1  is  removed. 
2403^  [Redeslgnlwq 

15.  S^rtion  2403.409  is  redesignated 
as  2403.405. 

24<».Sttf-70   {RadMlgnaMI 

16.  S^on  2403.502  is  redesignated 
as  2403.502-70  and  revised  to  read  as 
foUowati 


IL 


2403.S(ttf-70   Subcontractor  Mckbfelcs. 

Contncting  Officers  shall  report 
suspecled  violations  of  the  Anti- 
Kicj(ba<j:  Act  through  the  Head  of  the 
Contracljing  Activity  to  the  Office  of  the 
Inspectn-  General  consistent  with  the 
procedpres  for  reporting  any  violation  of 
law  coiilained  in  the  current  HUD 
Handbook  2000.3,  Office  of  Inspector 
General  Activities. 

2403^1    [RadailgnlidI 

17.  Section  2403.601  is  redesignated 
as  24031.602. 


Part  2409— Contractor  Qualificationa 

18.  The  authority  citation  for  part 
2409  continues  to  read  as  follows: 

AuthtMlty:  40  U.S.C.  486(c):  and  42  U.S.a 
3535(d). 

19.  The  title  of  Subpart  2409.5  is 
amended  to  add  the  words  "and 
Consultant"  after  the  word 
"Organizational." 

2409.500    [Rwnoved] 

20.  Section  2409.500  is  removed. 

2409.502    [RemovMq 

21.  Section  2409.502  is  removed. 

2409.504    [Removwl) 

22.  Section  2409.504  is  removed. 

2409.701    [RedeslgnatMll 

23.  Section  2409.701  is  redesignated 
as  2409.7001. 

PART  2413— SIMPUFIED  ACQUISITION 
PROCEDURES 

24.  The  authority  citation  for  part 

2413  continues  to  read  as  follows: 

AuUiority:  40  U.S.C  486(c);  and  42  U.S.C 
3535(d). 

2413.106-2    [Removad] 

25.  Section  2413.106-2  is  removed. 

2413.402  [RedaslgnalMq 

26.  Section  2413.402  is  redesignated 
as  2413.305-2  aad  a  new  subpart  2413.3 
are  added  to  read  as  follows: 

Sut)part  2413.3— Simplified  Acquiaitlon 
Itothoda 

2413.403  [RMlaaignalMq 

27.  Section  2413.403  is  redesignated 
as  2413.305-3,  and  the  FAR  reference  in 
the  text  is  revised  from  "13.403(a)"  to 
read  "13.305-3". 

2413.50S-1    [RMtosignalMq 

28.  Section  2413.505-1  is 
redesignated  as  2413.307  and  retitled, 
"Forms." 

2413.601    [Radaalgnatadl 

29.  Section  2413.601  is  redesignated 
as  2413.301  and  retitled 
"Govemmentwide  commercial  purchase 
card",  subpart  heading  2413.6  is 
removed. 

PART  2414— SEALED  BIDDING 

30.  The  authority  citation  for  part 

2414  continues  to  read  as  follows: 

AutlMMity:  40  U.S.C  486(c);  41  U.S.C  253; 
42  U.S.C  3535(d). 

2414.407-4    (AnwndMq 

31.  Section  2414.407-4  is  amended  by 
deleting  "(1)  and  (2)"  from  the  FAR 
citation  in  the  text. 


PART  2415-CONTRACTlNQ  BY 
NEGOTIATION 

32.  The  authority  citation  for  part 
2415  continues  to  read  as  follows: 

Autfaoritjr:  40  U.S.C  486(c);  41  U.S.C  253; 
42  U.S.C  3535(d). 

33.  A  new  subpart  2415.2  and  a  new 
section  2415.204  are  added  to  read  as 
follows: 

Sut>part  2415.2— Solicitation  and 
Receipt  of  Propoaala  and  Information 

2415J204    Contract  fomwL 

(e)  The  cognizant  HCA  shall  be 
responsible  for  maWii^g  exemptions 
pursuant  to  FAR  15.204(e). 

2415.407    [Rwlasignatad] 

34.  Subpart  2415.4  is  removed  and 
section  2415.407  is  redesignated  as 
2415.209  and  revised  to  read  as  follows: 

2415.209    SoHcltation  provisions. 

(a)  The  Contracting  Officer  shall  insert 
a  provision  substantially  the  same  as  the 
provision  at  48  CFR  2452.215-70, 
Proposal  Content,  in  all  solicitations  for 
negotiated  procurements  using  the 
trade-off  selection  process  expected  to 
exceed  the  simplified  acquisition 
threshold.  The  Contracting  Officer  shall 
adapt  paragraph  (c)  of  the  provision 
(i.e.,  include,  delete  or  furdier 
supplement  subi>aragraphs)  to  address 
the  particular  requirements  of  the 
inunediate  solicitation.  The  provisions 
may  be  used  in  simplified  acquisitions 
when  it  is  necessary  to  obtain  technical 
and  management  information  in  mflking 
the  award  selection.  When  award 
selection  will  be  made  through  the 
lowest  price  technically  acceptable 
method,  the  provision  shall  be  used 
with  its  Alternate  I.  If  the  proposed 
contract  requires  work  on  or  access  to 
sensitive  automated  systems  or 
appUcations  (see  the  clause  at  48  CFR 
2452.239-70),  the  provision  shall  be 
used  with  its  Alternate  II. 

^15.413    [Rwnovadl 

35.  Section  2415.413  is  removed. 

2415.413-1    [Ramovad] 

36.  Section  2415.413-1  is  removed. 

2415.413-2    [Ramovad] 

37.  Section  2415.413-2  is  removed. 

241S.506  and  2415.606    [Radaaignaled] 

38.  Section  2415.605  is  redesignated 
as  2415.304  and  section  2415.505  is 
redesignated  as  2415.605. 

2415J506-70   {Rad— Ignandl 

39.  Section  2415.505-70  is 
redesignated  as  2415.605-70,  and  in  the 
first  sentence  the  niunber  "15.5"  is 
revised  to  read  "15.6". 
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Miuoe 

40.  Secti(Hi  2415.506  is  redesignated 
as  2415.606  and  is  revised  to  read  as 
follows: 


a418J06 

(a)  The  contact  points  shall  ensure 
that  unsolicited  proposals  are 
controlled,  evaluated,  safeguarded  and 
disposed  of  in  accordance  with  FAR 
subpart  15.6.  Proposals,  as  used  in  this 
section  shall  mean  proposals  for 
procurement  contracts  with  the 
Department  and  shall  not  include 
proposals  or  applications  for  assistance, 
including  grants  at  coopoative 
agreements. 

(b)  Unless  otherwise  specified  in  a 
Federal  Register  announcement, 
unsolicited  proposals  should  be 
submitted  to— 

(1)  Foar  research— Department  of 
Housing  and  Urban  Development,  0£Bce 
of  Policy  Development  and  Research, 
PDftR  Canespondenoe  Unit  (Room 
8228).  451  7th  Street.  SW,  Washington. 
DC  20410. 

(2)  For  all  others— 4)epartment  of 
Housing  and  Urban  Development, 
Director,  Office  of  Procurement  and 
Qmtracts  (NC).  451  7th  Street.  SW. 
Washington.  DC  20410. 


241SJD4 

41.  A  new  subpart  2415.3  is  added 
and  section  2415.604  is  redesignated  as 
2415.303  and  revised  to  read  as  follows: 

Subpart  2415.3— SourM  Selection 


a«i&30S 

(a)  bi  accordance  with  FAR  15.303, 
the  source  selection  authorities  are 
designated  as  follows: 

(iTlhe  Contracting  Officer,  for 
contracts  awarded  using  the  "lowest- 
priced  technically-acceptable  proposal" 
process;  and, 

(2)  The  head  of  the  office  initiating 
the  procurement,  or  his/her  designee, 
for  contracts  awarded  using  the  "trade- 
off" process.  The  head  of  the  initiating 
office  may  also  delegate  this  function  to 
the  Contracting  Officer. 

(3)  For  procurements  for  the 
performance  of  legal  services  by  outside 
coimsel.  using  either  the  "low^-price 
technically  acceptable"  or  "tradeoff" 
approach,  the  General  Coimsel  or  his/ 
her  designee. 

(b)  The  technical  requirements  related 
to  source  selection  shall  be  performed 
by  a  Technical  Evaluation  Panel  (TEP). 
Generally,  a  TEP  will  consist  of  three  to 
five  members,  with  one  member  serving 
as  the  chairperson.  For  procurements 
involving  technical  complexity,  the  TEP 
may  include  advisors  and  committees  to 
focus  on  specific  technical  areas  or 
concerns.  For  relatively  low  dollar  value 
and  routine  acquisitions  of  equipment. 


supplies  or  services,  the  TEP  may 
consist  of  one  technical  representative. 
The  TEP  is  responsible  for  documenting 
the  evaluation  of  aU  proposals  as 
appropriate  to  the  source  selection 
approach  in  use  and  for  making  the 
source  selection  recommendation  to  the 
source  selection  authority. 


241SJ06 

42.  Newly  redesignated  section 
2415.304  is  revised  to  read  as  follows: 

241&304    EvahMliontaetori. 

(d)(1)  The  solicitation  shall  state  the 
basis  for  the  source  selection  decision  as 
either  "lowest-price  technically 
acceptable"  process  (LPTA)  or  "trade-off 
process"  (as  defined  at  FAR  subpart 
15 


.11. 
(2)\ 


(2)  When  using  the  trade-off  process, 
each  technical  evaluation  factor  and 
subfactor  shall  be  assigned  a  numerical 
weight  (except  for  pass-fail  factors) 
wduch  shall  appear  in  the  RFP.  When 
using  LPTA,  each  evaluation  factor  is 
applied  on  a  "pass-fail"  basis; 
numerical  scores  are  not  assigned. 
"Pass-fail"  evaluation  factors  define  a 
standard  of  comparison  for  solicitation/ 
contract  requirements  which  proposals 
either  completely  satisfy  or  fail  to  meet 

(3)  For  procurements  for  the 

p«f  ormance  of  legal  services  by  outside 
cotmsel.  using  ei^er  the  "lowrest-price 
technically  acceptable"  or  "tradeoff" 
approach,  the  General  Coimsel  or  his/ 
her  designee. 


241&608 

43.  Section  2415.608  is  redesignated 
as  2415.305;  the  reference  to  "FAR 
15.608(a)(3)"  in  paragraph  (3)  is  revised 
to  "FAR  15.305(a)(3)":  the  words  "best 
value  approach"  in  paragraph  (3)  are 
revised  to  read  "trade-off  process";  and 
paragraph  (b)  is  removed. 

2415.610  [Removed) 

44.  Section  2415.610  is  removed. 

2415.611  [RMlaeignalMq 

45.  Section  2415.611  is  redesignated 
as  2415.308  and  revised  to  read  as 
follows: 

2415.306   Source  selection  dedaion. 

After  receipt  and  evaluation  of  final 
proposal  revisions,  the  TEP  shall 
document  its  selection 
recommendation(s)  in  a  final  written 
report.  The  final  report  shall  include 
sufficient  information  to  support  the 
recommendation(s)  made,  appropriate 
to  the  source  selection  approach  and 
type  and  complexity  of  the  acquisition. 

2415.613    [RemovMq 

46.  Section  2415.613  is  removed. 

2415.613-70    [Ramovatq 

47.  Section  2415.613-70  is  removed. 


2415J13^1    [RMHOvad] 

48.  Section  2415.613-71  is  removed. 
2415.1005    [RMieslgnatad] 

49.  Section  2415.1005  is  redesignated 
as  2415.507. 

PART  241»-TYPES  OF  CONTRACTS 

50.  The  authority  citation  for  part 
2416  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c):  41  U.S.C  253; 
42  U.S.C  3535(d). 

2416.406    [RadeslgnaiMq 

51.  Section  2416.405  is  redesignated 
as  2416.406. 

52.  A  new  subpart  2416.5  and  a  new 
section  2416.505  are  added  to  read  as 
follows: 

Sub^ft2416.5— Indeflnite-Deilvefy 
ContfBcts 

2416J06    Ordering. 

(b)(6)  The  Departmental  competition 
advocate  also  serves  as  the 
Departmental  ombudsman  for  task  and 
deUvery  order  contracts  in  accordance 
vyith  FAR  16.505(b)(6). 

(i)  Each  HCA  shall  designate  a 
contracting  activity  ombudsman  for  task 
and  delivery  order  contracts. 

(ii)  The  ccmtracting  activity 
ombudsman  shall: 

(A)  Review  complaints  bom 
contractors  concerning  task  or  delivery 
orders  placed  by  the  contracting 
activity; 

(B)  Be  independent  of  the  contracting 
officer  who  awarded  or  is  administering 
the  contract  under  which  a  complaint  is 
submitted; 

(C)  Recommend  any  corrective  action 
to  the  cognizant  contracting  officer;  and 

(D)  Refer  to  the  Departmental 
ombudsman  issues  which  cannot  be 
resolved. 

(iii)  Contractors  may  request  that  the 
Departmental  Ombudsman  review 
complaints  when  they  disagree  with  the 
contracting  activity  ombudsman's 
review. 

53.  Section  2416.603-2  is  revised  to 
read  as  follows: 

2416.603-2    Application. 

(c)  The  HCA  shall  approve  additional 
time  periods  for  definitization  of  letter 
contracts  authorized  by  the  Contracting 
Officer  piusuant  to  FAR  16.603-2(c). 

PART  2419— SMALL  BUSINESS 
PROGRAMS 

54.  The  authority  citation  for  part 
2419  continues  to  read  as  foUows: 


PART24i4-l 
PRIVACyiANI 
INFORMRTKX 

57.  Thbiautt 
2424isr^Vise( 

Aiithorit)r:  5 1 

486(c);  42  U.S.C 

58.  The:  heat 
revised  threat 


PART24^b-C 
SOCIOEbDNC 

63.  The  Buth 
2426  continue! 


2426l701 

64.Secb(Hi2 
as  2426.70pi. 

2426.702  IJRadl 
65.  Section  2 
as  2426.7 1)2. 


41  U.S.C  253; 


for  task  and 
accordance 


lest  that  the 
review 
gree  with  the 
sman's 

i  revised  to 


Federal  Register /Vol.  64,  No.  162 /Monday,  August  23.  1999 /Rules  and  Regubtiom  4aW7 


40  U.S.C  486(c);  42  U.S.C 


2419.803!  I  [AmMKMI 

55.  In  ^  2419.503,  the  words 
"Acqimt^  Property"  are  revised  to  read 
"Real  Estate  Owned." 

56.  In  g 2419.708,  footnote  3  is 
removed  fnd  a  new  paragraph  (f)  is 
added  tb  tead  as  follows: 

2419.706  i  JsoHdMion  provisions  snd 
contract  i^Mss. 

*       *    'I  *       *       * 

(f)  Thet  Contracting  Officer  shall  insert 
the  clau44  at  48  CFR  2452.219-71  in 
solidtatinns  exceeding  $500,000  that  are 
not  set  af^de  for  small  businesses  or  to 
be  accontbUshed  under  the  8(a) 
program]  The  Contracting  Officer  shall 
insert  the  clause  in  all  contracts 
exceeding  $500,000  ($1,000,000  for 
construction)  that  are  not  awarded  to 
small  businesses  or  to  8(a)  business 
concei 

PART  24a4-PROTECTION  OF 
PRIVACr  AND  FREEDOM  OF 
INFORMMTION 

57.  Th^  authority  citation  for  part 

2424  is  revised  to  read  as  follows: 

Audiorl^.  5  U.S.C  552,  552a:  40  U.S.C 
486(c):  42  (I.S.C  3535(d). 

58.  Theiheading  for  subpart  2424.1  is 
revised  tjiiread  as  follows: 

Subpart  2424.1— Protection  of 
Individual  Privacy 

2424.202   ^RsdsslgnalMq 

59.  Seckon  2424.202  is  redesignated 
as  2424.a(|3. 

2424.2024m>    [RsmovMl) 

60.  Secjtfcm  2424.202-70  is  removed. 

PART  24|iB— FOREIGN  ACQUISITION 

61.  Thf  jauthority  citation  for  part 

2425  continues  to  read  as  follows: 
Authoriti:  42  U.S.C  3535(d). 

242S.402  I  |AinMKisd) 

62.  Section  2425.402  is  amended  by 
adding  tH^  paragraph  designation 
"(a)(1)"  ttk  the  beginning  of  the  text. 

PART242l»-OTHER 
SOCIOE(^0NOMIC  PROGRAMS 

63.  The  authority  citation  for  part 

2426  continues  to  read  as  follows: 

40  U.S.C  486(c);  42  U.S.C 


2426.701  is  redesignated 


ion  2426.702  is  redesignated 


PART  2428— BONDS  AND  INSURANCE 

66.  The  authority  citation  for  part 
2428  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  42  U.S.C 
3535(d). 

67.  Section  2428.106-6  is  revised  to 
read  as  follows: 

2428.106-6    Furnishing  informalion. 

(c)  The  Contracting  Officer  shall 
furnish  the  certified  copy  of  the  bond 
and  the  contract  for  which  it  was  given 
to  any  person  who  requests  them  in 
accordance  with  FAR  28.106-6. 

PART  2432— CONTRACT  RNANCING 

68.  The  authority  citation  for  part 
2432  continues  to  read  as  follows: 

Authority:  31  U.S.C  3901-3906;  40  U.S.C 
486(c):  42  U.S.C  3535(d). 

69.  The  heading  for  subpart  2432.4  is 
revised  to  read  as  follows:  ^ 

Sutipart  2432.4— Advance  Paymants 
for  Non-Commareial  Itema 

70.  In  §  2432.402  paragraph  (e)(1)  is 
revised  to  read  as  foUoivs: 

2432.402    QMMrH. 

(e)(1)  The  determination  and  findings 
required  by  FAR  32.402(c)(l)(iii)  shall 
be  made  by  the  HCA. 


2432.906    (Ar 

71.  Section  2432.906  is  amended  by 
adding  the  paragraph  designation  "(a)" 
to  the  beginning  of  the  text. 

72.  Section  2432.908  is  revised  to  read 
as  follows: 

2432.906   Contract  dsusssL 

(c)(1)  The  Contracting  Officer  shall 
insert  a  clause  substantially  the  same  as 
provided  at  48  CFR  2452.232-70, 
Payment  Schedule  and  Invoice 
Submission  (Fixed-Price),  in  all  fixed- 
price  solicitations  and  contracts  except 
those  for  commercial  services  awarded 
pursuant  to  FAR  part  12. 

(2)  The  Contracting  Officer  shall 
insert  a  clause  substantially  the  same  as 
provided  at  48  CFR  2452.232-71, 
Voucher  Submission  (Cost- 
Reimbursement),  in  all  cost- 
reimbursement  solicitations  and 
contracts  when  vouchers  are  to  be  sent 
directly  to  the  paying  office. 

PART  2433-PROTESTS.  DISPUTES 
AND  APPEALS 

73.  The  authority  citation  for  part 
2433  continues  to  read  as  follows: 

Authority:  31  U.S.C  3551-3556;  40  U.S.C 
486(c);  42  U.S.C  3535(d). 

2433.101-70   [Ramovsd] 

74.  Section  2433.101-70  is  removed. 


75.  Section  2433.102-70  is  revised  to 
read  as  follows: 

2433.102-70    Responsibility. 

With  the  exception  of  protests  filed 
directly  with  the  Department  pursuant 
to  FAR  33.103.  the  Office  of  General 
Counsel  has  responsibility  for  hanHling 
matters  relating  to  protests  against 
award  of  contracts  by  the  Department 
All  written  communications  fit)m  the 
Department  to  the  GAO  or  other 
adjudicating  body  shall  be  made  by  the 
Office  of  General  Counsel.  The 
Contracting  Officer  has  responsibility 
for  furnishing  the  Office  of  General 
Counsel  with  all  information  relating  to 
a  protest. 

76.  Section  2433.103  is  revised  to  read 
as  follows: 

2433.103    Protests  to  the  agsncy. 

(d)(2)  Appeals  of  Contracting  Officer 
protest  decisions  shall  include  the 
information  required  at  FAR 
33.103(d)(2)(i),  (ii),  (iu),  (iv),  (v)  and  (vi). 

(d)(4)(i)  Protesters  may  request  an 
appeal  of  the  Contracting  Officer's 
decision  on  a  protest.  Such  requests 
shall  be  made  in  writing  to  the 
cognizant  HCA  not  later  than  10  days 
after  receipt  of  the  Contracting  Officer's 
decision. 

(ii)  The  HCA,  in  consultation  with  the 
Office  of  General  Coimsel,  shall  make 
all  independent  reviews  of  the 
Contracting  Officer's  decision  requested 
by  protesters  in  accordance  with  FAR 
33.103(d)(4)  and  provide  the  protester 
with  the  HCA's  decision  on  the  appeal. 

(f)(1)  A  determination  by  the 
Contracting  Officer  to  award  a  contract 
pending  resolution  of  a  protest  as 
authorized  by  FAR  33.103  shall  be 
approved  by  the  HCA  in  consultation 
virith  the  Office  of  General  Counsel. 

(f)(3)  A  determination  by  the 
Contracting  Officer  to  not  suspend 
performance  of  a  contract  pending 
resolution  of  a  protest  as  authorized  by 
FAR  33.103  shall  be  approved  by  the 
HCA  in  consultation  with  the  Office  of 
General  Counsel. 

2433.103-70    piemovd) 

77.  Section  2433.103-70  is  removed. 

2433.105  [Removed] 

78.  Section  2433.105  is  removed. 

79.  A  new  section  2433.106  is  added 
to  read  as  follows: 

2433.106  Solicnstion  provision. 

The  Contracting  Officer  shall  insert 
the  provision  at  2452.233-70,  Review  of 
Contracting  Officer  Protest  Decisions,  in 
all  solicitations  for  contracts  expected  to 
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exceed  the  simplified  acquisition 
threshold. 

PART  2436-CONSTRUCTiON  AND 
ARCHITECT-ENGINEER  CONTRACTS 

80.  The  authority  citation  for  part 

2436  continues  to  read  as  follows: 

Anthority:  40  U.S.C  486(c):  42  U.S.C 
353S(d). 

a43&802-«   [Amendetq 

81.  In  §  2436.602-5.  the  words  "small 
purchase  limitation"  are  revised  to  read 
"simplified  acquisition  threshold." 

PART  2437--SERVICE  CONTRACTING 

82.  The  authority  citation  for  part 

2437  continues  to  read  as  follows: 

Andiorlty:  40  U.S.C  486(c);  42  U.S.C 
3535(d). 


2437.101 

83.  Section  2437.101  is  removed. 

84-85.  Section  2437.110  is  amended 
by  removing  footnote  4;  redesignating 
paragraph  (g)  as  2439.107(a):  removing 
paragraph  (e);  redesignating  paragraphs 
(f)  and  (h)  as  paragraphs  (e)  and  (f): 
revising  paragraphs  (d)  and  redesignated 
paragraph  (e)  to  read  as  follows: 

1437.110  SoNclMtonprowWoneand 


(d)  The  Contracting  OfBcer  shall 
insert  the  clause  at  48  CFR  2452.237-73, 
Conduct  of  Woriumd  Technical 
Guidance,  in  all  service  contracts  other 
than  contracts  for  commercial  services 
awarded  pursuant  to  FAR  Part  12. 

(e)  The  Contracting  Officer  shall  insert 
the  clause  at  48  CFR  2452.237-75, 
Qearance  of  Contractor  Personnel,  in 
solicitations  and  contracts  when 
contractor  personnel  will  be  required  to 
woric  in  and/or  will  have  access  to  HUD 
facilities  on  a  routine,  ongoing  basis 
and/or  at  all  hours,  e.g.,  performing 
custodial,  building  operations, 
maintenance,  or  security  services.  The 
clause  shall  be  inserted  in  all 
solicitations  and  contracts  for  building/ 
facility  management  and  operations 
services.  The  clause  may  be  used  for 
other  types  of  contracts  (e.g., 
information  technology  services)  when 
suitable  as  determined  by  the 
Contracting  OCBoer. 


2437.206 

86.  Section  2437.205  is  removed. 

PART  2439-nACQUISfTlON  OF 
MFORMATION  TECHNOLOGY 

87.  The  authority  citation  for  part 
2439  reads  as  follows: 

Audiority:  40  U.S.C  486(c):  42  U.S.C 
3535(d). 


88.  Newly  designated  section 
2439.107  is  revised  to  read  as  follows: 

2439.107   Contract  dauaet. 

(a)  The  (Contracting  Officer  shall  insert 
the  clause  at  48  CFR  2452.239-70, 
Background  Investigations  for  Sensitive 
Automated  Systems/ Applications,  in 
soUdtations  and  contracts  that  involve 
work  on,  or  access  to,  sensitive 
Departmental  automated  information 
systems  or  applications  as  they  are 
defined  in  the  clause. 

PART  2442-CONTRACT 
ADMINISTRATION 

89.  The  authority  citation  for  part 
2442  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  42  U.S.C 
3S35(d). 

90.  A  new  subpart  2442.15  and  a  new 
section  2442.1502  are  added  to  read  as 
follows: 

Subpart  2442.1fr-Contractor 
Part onnanca  Information 

2442.1502    Policy. 

The  Chief  Procurement  Officer  is 
responsible  for  estabUshing  past 
performance  evaluation  procediues  and 
systems  as  required  by  FAR  42.1502  and 
42.1503. 

PART  2446— QUALITY  ASSURANCE 

91.  The  authority  citation  for  part 
2446  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c):  42  U.S.C 
3535(d). 

Sutjpart  2446.6— {RemovecQ 

92.  Subpart  2446.6  is  removed. 

PART  2451— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

93.  The  authority  citation  for  part 
2451  is  revised  to  read  as  follows: 

Authority:  40  U.S.C  486(c):  42  U.S.C 
3535(d). 

Sut>part  2451.3— {Redeslgnatetq 

94.  Subpart  2451.3  is  redesignated  as 
subpart  2451.70. 

2461.303    [RedaeignMed] 

95.  Section  2451.303  is  redesignated 
as  2451.7001  and  revised  to  read  as 
follows: 

24S1.7001    Contract  dauaa. 

The  Contracting  Ofilcer  shall  insert 
the  clause  at  48  CFR  2452.251-70, 
Contractor  Employee  Travel,  in  cost- 
reimbursement  solicitations  and 
contracts  involving  contractor  travel. 


PART  2452-SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

96.  The  authority  citation  for  part 
2452  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c):  42  U.S.C 
3535(d). 

97-98.  In  section  2452.215-70,  the 
date  and  the  first  paragraph  of  Alternate 
I  is  revised  and  Alternate  II  is  revised  to 
read  as  follows: 

24S2.215-70    Proposal  Content 


Alternate  I  (Oct  1 999) 

As  prescribed  in  2415.209(a),  if  the  award 
selection  will  be  made  through  the  lowest- 
priced  technically  acceptable  proposal 
method,  substitute  paiagraph  (c)  with  the 
following: 


Alternate  n  (Oct  1 999) 

As  prescribed  in  2415.209(a).  if  the  - 
propcraed  contract  requires  work  on,  or  access 
to,  sensitive  automated  systems  as  described 
in  2452.239-70.  add  the  following 
subparagraph,  nimibered  sequentially,  to 
paragraph  (c): 

The  offeror  shall  describe  in  detail  how  the 
offeror  will  maintain  the  security  of 
automated  systems  as  required  by  clause  at 
48  CFR  2452.239-70  in  Section  I  of  this 
solicitation. 
(End  of  Provision) 

99.  In  §  2452.216-73  paragraph  (b)  is 
revised  to  read  as  follows: 

2452210-73    Pafformanoe  evaluation  plan. 

(b)  The  Government  may  imilaterally 
change  the  award  fee  plan  prior  to  the 
beginning  of  subsequent  evaluation 
periods.  The  Contracting  Officer  will 
provide  such  changes  in  writing  to  the 
Contractor  prior  to  the  beginning  of  the 
applicable  evaluation  period. 

100.  A  new  section  2452.219-71  is 
added  to  read  as  follows: 

2452.210-71    Submiaaion  Of 
subcontracting  reports. 

As  prescribed  in  2419.708(f)  insert  the 
following  clause: 

Submiaaion  of  Subcmtracting  Reports  (Oct 
1999) 

The  Contractor  shall  subnit  the  Standard 
Fonn  (SF)  294,  Subcontracting  Report  for 
Individual  Contracts  and  SF  295,  Summary 
Subcontract  Report,  in  accordance  with  the 
instructions  on  the  fonns,  except  that,  one 
copy  of  each  fonn  and  any  attachments  shall 
be  submitted  to:  Director,  OtBce  of  Small  and 
Disadvantaged  Business  Utilization,  U.S. 
Department  of  HUD,  451  Seventh  Street,  SW, 
Room  3130  (SS).  Washington,  DC  20410- 
1000. 
(End  of  clause) 

2452.224-70    [RamovacQ 

101.  Section  2452.224-70  is  removed. 


Voncher  Safam 
(Oct  1999) 

(a)  The  donti 
monthly  b^is  I 
substitutes  dif 
appropriata],  ai 
ofeach  voMche 
necessary  iperF 
Payment,"  the ' 
elements  ef  cos 
cumulativial  cos 
be  distributed  { 
voucher  wl^ich 
copies  to  l3le  O 
the  paymai  t  of 
SF-26or$ 
elsewhere  i 
totheGovemni 


115-70.  the 
h  of  Alternate 
[I  is  revised  to 


ivaliiation  plan. 


08(f)  insert  the 


t  the  Standard 
^  Report  for 
295,  Summary 
lance  with  the 
:ept  that,  one 
tachments  shall 
ice  of  Small  and 
zation,  U.S. 
anth  Street.  SW. 
,  DC  20410- 


^0  is  removed. 
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102. 
read  as  fi 

2462.232-i: 


on  2452.232-70  is  revised  to 
ows: 

Payment  acheduie  and 
liaakHi  (flxadi>rice). 


As  prescribed  in  2432.908(a),  insert  a 
clause  substantially  the  same  as  the 


follovring  in  all  fixed-price  solicitations 
and  contracts: 

Payment  Schedule  and  Invoice  Submission 
(Fixed-Price)  (Oct  1999) 

(a)  General.  The  Government  shall  pay  the 
Contractor  as  full  compensation  for  all  work 
required,  performed  and  accepted  under  this 
contract,  inclusive  of  all  costs  and  expenses, 


the  firm  fixed-price  stated  in  Part  I,  Section 
B  of  this  contract. 

(b)  Payment  Schedule.  Payment  of  the 
contract  price  will  be  made  upon  completion 
and  acceptance  of  all  work  unless  a  partial 
payment  schedule  is  included  below 
[Contracting  Officer  insert  schedule 
information): 


payment  number 


1-1  1 
2.[  1 
3.1  1 
(Continua 


)  IS  necessary) 


Applicable  contract  deltverable 


Delivery  date 


Payment  amount 


(c)  Submission  of  Invoices.  Invoices  shall 
be  submitted  as  follows— original  to  the 
payment  office  identified  on  the  award 
document  (e.g.,  in  Block  12  on  the  SF-26  or 
Block  25  0Ji  ti^e  SF-33,  or  elsewhere  in  the 
contract)  did  one  copy  each  to  the 
Govemmrat  Technical  Representative  and 
Contractiai  Officer.  To  constitute  a  proper 
invoice,  Hkt  invoice  must  include  all  items 
required  bt  FAR  clause  52.232-25.  "Prompt 
Payment,  f] 

To  assin  the  Government  in  making  timely 
payments*  the  Contractor  is  also  requested  to 
include  otijeach  invoice  the  appropriation 
number  skown  on  the  contract  award 
document  (e.g.,  in  Block  14  on  the  SF-26  or 
Block  21  00  the  SF-33).  The  Contractor  is 
also  requested  to  clearly  indicate  on  the 
mailing  envelope  that  an  invoice  is  enclosed. 

(d)  Contractor  Remittance  Infonnation. 
The  contrMrtor  shall  provide  the  payment 
office  withjall  information  required  by  FAR 
clause  52i^2-33.  "Mandatory  Information 
for  Electroiic  Funds  Transfer  Payment." 
52.232.34;  ''Optional  Information  for 
Electronic  Funds  Transfer  Payment,"  or  other 
supplemeoital  information  (contracts  for 
commercial  services)  as  applicable. 

103.  S^on  2452.232-71  is  revised  to 
read  as  fallows: 


24S2.232471    Vouchor  aubmlaaion  (coat- 


As  prescribed  in  2432.908(b).  insert  a 
clause  siil^stantially  the  same  as  the 
following  in  all  cost-reimbursement 
solidtations  and  contracts: 

Voodier  9«hmisainn  (Coat-ReiiBbunement) 
(Oct  1999} 

(a)  The  ODntiactor  shall  submit,  on  a 
monthly  b^sis  (Contracting  Officer  may 
substitute  ja  dlfibrent  time  frame,  if 
appnnpriai*),  an  original  and  two  (2)  copies 
of  each  voucher.  In  addition  to  the  items 
necessary  per  FAR  52.232-25,  "Prompt 
Payment,"  the  voucher  shall  show  the 
elements  of  cost  for  the  billing  period  and  the 
ctmiulativiBi  costs  to  date.  All  vouchers  shall 
be  distribiktod  as  follows,  except  for  the  final 
voucher  wkich  shall  be  submitted  in  all 
copies  to  me  Contracting  Officer— original  to 
the  paymant  office  (e.g.,  in  Block  12  on  the 
SF-26  or  Block  25  on  the  SF-33,  or 
elsewhere  in  the  contract)  and  one  copy  each 
to  the  Government  Technical  Representative 


and  the  Contracting  Officer  identified  on  the 
award  document. 

To  assist  the  Govenunent  in  making  timely 
payments,  the  Contractor  is  requested  to 
include  on  each  voucher  the  appropriation 
number  shown  on  the  award  document  (e.g.. 
Block  14  of  the  SF-26  or  Block  21  of  the  SF- 
33).  The  Contractor  is  also  requested  to 
clearly  indicate  on  the  mailing  envelope  that 
a  payment  voucher  is  enclosed. 

(b)  Contractor  Remittance  Infonnation.  The 
contractor  shall  provide  the  payment  office 
with  all  information  required  by  FAR  clause 
52.232-33,  "Mandatory  Information  for 
Electronic  Funds  Transfer  Payment"  or 
52.232.34,  "Optional  Infonnation  for 
Electronic  Funds  Transfer  Payment,"  as 
applicable, 
(End  of  clause) 

104.  A  new  Section  2452.233-70  is 
added  to  read  as  follows: 

2452.233-70    Reviaw  of  Contracting  Offloar 
protaat  daclakMia. 

As  prescribed  in  2433.106,  insert  the 
following  provision: 

Review  of  Contractiiig  Officer  Protest 
I  (Oct  1999) 


(a)  In  accordance  with  FAR  33.103  and 
HUDAR  2433.103,  a  protester  may  request  an 
appeal  of  the  Contracting  Officer's  decision 
concerning  a  protest  initially  made  by  the 
protester  to  the  Contracting  Officer.  Such 
requests  shall  be  made  in  writing  to  the 
cognizant  Head  of  the  Contracting  Activity 
(HCA,  see  definition  at  HUDAR  subpart 
2402.1)  within  10  days  (see  FAR  33.101  for 
the  definition  of  "days")  of  the  protestor's 
notification  of  the  Contracting  Officer's 
decision. 

(b)  The  cognizant  HCA  shall  make  an 
independent  review  of  the  Contracting 
Officer's  decision  and  provide  the  protester 
with  the  HCA's  decision  on  the  appeal. 
(End  of  clause) 

105.  Section  2452.237-73  is  revised  to 
read  as  follows: 

2462.237-73    Conduct  Of  work  and 
technical  guldanca. 

As  prescribed  in  2437.110(d),  insert 
the  following  clause  in  all  contracts  for 
services: 


Conduct  of  Work  sad  Technical  Gnidanoe 
(Oct  1999) 

(a)  The  Government  Technical 
Representative  (GTR)  for  liaison  with  the 
Contractor  as  to  the  conduct  of  work  is  (insert 
name]  or  a  successor  designated  by  the 
Contracting  Officer.  The  Contracting  Officer 
will  notify  the  contractor  in  writing  of  any 
change  to  the  current  GTR's  status  or  the 
desi^ation  of  a  successor  GTR. 

(b)  The  GTR  will  provide  guidance  to  the 
contractor  on  the  technical  performance  of 
the  contract  Such  guidance  shall  not  be  of 
a  nature  which: 

(1)  Causes  the  Contractor  to  perform  work 
outside  the  sco{>e  of  the  contract; 

(2)  Constitutes  a  change  as  defined  in  FAR 
52.243-1: 

(3)  Causes  an  increase  or  decrease  in  the 
cost  of  the  contract; 

(4)  Alters  the  period  of  performance  or 
delivery  dates;  or, 

(5)  Changes  any  of  the  other  express  terms 
or  conditions  of  the  contract. 

(c)  The  GTR  will  issue  technical  guidance 
in  writing  or,  if  issued  orally,  he/she  will 
confirm  such  direction  in  writing  within  five 
calendar  days  after  oral  issuance.  The  GTR 
may  issue  such  guidance  via  telephone 
facsimile  or  electronic  mail. 

(End  of  clause) 

2462.237-74    [RemovMl] 

106.  Section  2452.237-74  is  removed. 

107.  Section  2452.237-75  is  revised  to 
read  as  follows: 

2462.237-75    Clearance  of  contractor 


As  prescribed  in  2437.110(e),  insert 
the  following  clause  in  solicitations  and 
contracts. 

Qeronce  of  Omlractor  Penoand  (Oct 
1999) 

(a)  General.  This  contract  requires 
contractor  employees  to  work  in,  and  have 
access  to,  a  HUD  facility.  All  such  employees 
shall  be  required  to  provide  background 
information  and  obtain  a  HUD  building  pass 
prior  to  working  in  the  HUD  facility. 

(b)  Background  information.  (1)  For  each 
contractor  employee  subject  to  the 
requirements  of  this  clause,  the  contractor 
shall  complete  and  deliver  to  the 
Govenunent  Technical  Representative  (GTR) 
the  following  forms:  Form  FD-258, 
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'^Fingerprinting  Charts"  (original  and  one 
copy);  and  GSA  Form  176,  "Statement  of 
Personal  History"  (original  and  one  copy). 
The  GTR  will  provide  the  contractor  Mrith 
blank  farms  upon  request 

(2)  The  contractor  shall  deliver  the  forms 
leqi^red  by  paragraph  (b)(1)  to  the  GTR 
within  five  (5)  calendar  days  after  contract 
■ward  ot  not  later  than  five  (5)  calendar  days 
before  a  covered  employee  will  begin  work 
at  the  HUD  £Kility. 

(3)  The  infbnnation  provided  in 
acoovdanoe  with  paragraph  (bND  will  be 
used  to  perform  a  background  check  to 
determine  the  eligibility  of  the  contractor 
employees  to  wroric  in  the  HUD  facility.  After 
completion  of  such  review,  the  GTR  shall 
nodfy  the  contractor  in  vrriting  of  any 
oontractar  employees'  ineligiUlity  to  work  in 
die  HUD  facility.  The  omtiactor  shall 
immediately  mnoye  such  employees  fitun 
woric  on  this  contract  which  requires  the 
employees'  physical  presence  in  the  HUD 
facility. 

(c)  Building  pastes.  (1)  HUD  will  issue  a 
building  pass  to  each  contractor  employee 
determined  to  be  eligible  pursuant  to  the 
background  check  in  paragraph  (b).  The 
Contractor  shall  {Hoviide  the  GTR  with  the 
names  and  Social  Security  numbers  of  all 
such  employees.  Contractor  employees  shall 
have  th^  building  passes  on  their  persons 
■t  all  times  while  wwking  on  HUD  premises 
and  shaU  present  passes  far  inspection  upon 
request  by  HUD  officials  or  HUD  security 
personnel. 

(2)  Building  passes  shall  identify 
individuals  as  contracts  employees  and 
shall  have  an  expiration  date  not  exceeding 
the  current  term  of  the  contract  Passes  shall 
be  renewed  lor  each  succeeding  contract 
period,  if  any. 

(3)  Hie  conliactar  shall  return  a  contractor 
employee's  pats  to  the  GTR  when  the 
employment  of  any  such  empl<^ee  is 
teimiiiated,  or  when  the  employee  no  longer 
has  a  need  for  access  to  the  HUD  facility. 
Upon  expiration  of  this  contract  the 

•contractor  shall  return  to  the  GTR  all 
building  passes  issued  by  HUD  and  not 
previously  returned.  The  contractor  is 
responsible  far  accounting  for  all  passes 
issued  to  the  contractor's  employees. 

(d)  Ctaitrd  of  access.  HUD  shall  have  and 
exercise  full  and  complete  control  over 
granting,  denying,  withholding,  and 
terminating  access  of  contractor  employees  to 
HUD  facilities.  The  GTR  will  notify  the 
contractor  immediately  when  HUD  has 
determined  that  an  employee  is  unsuitable  or 
unfit  fat  his/her  assigned  contractual  duties, 
and  therefore  will  no  longer  be  permitted 
access  to  the  HUD  facility.  The  contractor 
shall  take  immediate  steps  to  remove  such  an 
employee  frmn  working  on  this  contract  and 
provide  a  suitable  replacement 

(e)  Subcontracts.  The  contractor  shall 
incorporate  this  clause  in  all  subcontracts 
where  the  requirements  specified  in 
paragraph  (a)  of  this  section  are  applicable  to 
perfannance  of  the  subcontract 

(End  of  clause) 


24S2.237-76 

108.  Section  2452.237-76  is 
redesignated  as  2452.239-70  and  is 
revised  to  read  as  follows: 

2462.239-70    Bacfcground  liwMaQrtlons 
for  aanaitivB  Milonwiad  systaiM/ 


As  prescribed  in  2439.107(a).  insert 
the  following  clause: 


I  bveatigatkas  for  Sensitive 
AutoaulMl  Syatana/ApplicattoiiB  (Oct  IMS) 

(a)  General.  This  contract  involves  work 
on,  or  access  to,  [insert  name  or  other 
identifier],  a  HUD  information  resource  that 
is  either  a  majat  application  system  or  any 
general  support  system.  A  major  application 
sj^stem  is  a  mission  critical  sjrstem,  a  system 
at  information  resource  whidi  has  high 
investment  cost,  or  any  system  which 
contains  Privacy  Act-covered  data.  A  genera! 
support  system  is  any  computer  facility  or 
majat  component  thereof,  or  any  network  or 
telecommunications  resource.  All  contractor 
employees  woridng  on  this  contract  in 
positions  which  HUD  has  determined  to  have 
sensitive  access  to  the  information 
resourca(s)  identified  above  are  required  to 
have  a  background  investigation.  The 
investigation  shall  be  commensurate  with  the 
risk  and  security  controls  involved  in 
mannging.  using  oT  Operating  the  resources 
identified  above,  consistent  nvitb  5  CFR  part 
731.  HUD  may  bar  contracts  employees  firom 
working  on  tl^s  contract  far  failing  to  meet 
or  maintein  the  applicable  suitability 
standards  adminLrtered  by  the  Department's 
Persoimel  Security  Branch. 

(b)  Gtizenship-rdated  requirements.  All 
contractor  employees  as  described  in 
paragraph  (a)  shall:  (1)  be  United  States  (U.S.) 
citizens  living  in  the  U.S.;  or  (2)  owe 
allegiance  to  the  U.S. 

(c)  Bodiurouiu/  investigation  process.  (1) 
The  GTR  uiall  notify  the  contractor  of  those 
omtractor  employee  positions  requiring 
background  investigBtioiu.  For  each 
contractor  employee  in  such  a  position,  the 
contractor  shall  submit  the  fallowing 
completed  forms:  Standard  Form  (SF)  85P, 
Questionnaire  for  Public  Trust  Positions;  FD- 
258,  Fingerprint  Chart;  Fair  Credit  Reporting 
Act  authcvization  form;  and  other 
information  as  may  be  necessary.  The 
contractor  shall  submit  an  original  and  one 
copyoftheSFSSP. 

(2)  The  contractor  shall  deliver  the  forms 
and  information  required  in  paragraph  (c)(1) 
to  the  GTR  as  soon  as  practicable  once  the 
contractor  knows  that  the  employee  will  be 
assigned  to  this  contract,  and  no  later  than 
seven  (7)  calendar  days  after  the  employee 
begins  work  on  this  contract 

(3)  The  investigation  process  shall  consist 
of  a  range  of  personal  background  inquiries 
and  contacts  (written  and  personal)  and 
verification  of  the  information  provided  on 
the  security  forms  described  in  paragraph 
(0(1). 

(4)  Upon  completion  of  the  investigation 
process,  the  GTR  shall  notify  the  contractor 
in  writing  of  any  contractor  employees' 
ineligibility  to  work  on  this  contract  The 
contractor  shall  immediately  remove  such 
employees  fit>m  work  on  this  contract 


(5)  The  contractor  shall  notify  the  GTR  in 
writing  whenever  a  contractor  employee  for 
whom  a  background  investigation  package 
was  required  and  submitted  to  HUD 
terminates  employment  or  otherwise  is  no 
longer  perfinming  work  under  this  contract 
The  contractor  shall  provide  a  copy  of  the 
written  notice  to  the  Contracting  Officer. 

(d)  Security  breach  notification.  The 
contractor  shall  immediately  notify  the  GTR 
and  the  Contracting  Officer  of  any  breach  or 
suspected  breach  of  security  or  any 
unauthorized  disclosure  of  the  information 
contained  in  the  automated  system  specified 
in  this  contract. 

(e)  Nondisclosure  of  inftmnation.  (1) 
Neither  the  contractor  nor  any  of  its 
employees  shall  divulge  or  release  data  or 
infinmation  developed  or  obtained  during 
performance  of  this  contract,  except  to 
authorized  Government  personnel  with  an 
established  need  to  know  or  upon  written 
approval  of  the  Contracting  Officer. 
Information  contained  in  all  source 
docimients  and  other  media  provided  by 
HUD  are  the  sole  property  of  HUD. 

(2)  The  contractor  shall  require  that  any 
employees  who  may  have  access  to  the 
automated  systems  identified  in  paragraph 
(a)  sign  a  pledge  of  nondisclosure  of 
information,  "niese  pledges  shall  be  signed  by 
the  employees  before  they  are  permitteid  to 
perform  work  under  this  contract  The 
contractor  shall  maintain  the  signed  pledges  • 
fior  a  period  of  three  yean  aftw  final  payment 
under  this  contract 

(f)  Security  procedures.  The  contractor 
shall  establish  personnel  security  procedures 
that  meet  as  a  minimum,  the  requirements 
of  HUD  Handbook  2400.24.  The  contractor 
shall  provide  a  copy  of  such  procedures  and 
any  revisions  made  to  them  during  the  period 
of  the  contract  to  the  GTR. 

(g)  Contractor  compliance.  Failure  on  the 
part  of  the  contractor  to  comply  with  the 
terms  of  this  clause  may  result  in  termination 
of  this  contract  for  default 

(h)  Other  deanuKe  requirements.  When 
any  work  performed  by  contractor  personnel 
on-site  in  a  HUD  facility  meets  the  criteria  set 
forth  in  HUDAR  2437.110(e).  the  contractor 
shall  also  comply  with  the  requirements  of 
the  clause  at  48  CFR  2452.237-75.  Clearance 
of  Contractor  Personnel. 

(i)  Subcontracts.  The  contractor  shall 
incorporate  this  clause  in  all  subcontracts 
where  the  requirements  specified  in 
paragraph  (a)  of  this  section  are  applicable  to 
perf(»mance  of  the  subcontract  " 
(End  of  clause) 

109.  Section  2452.237-77  is  revised  to 
read  as  follows: 

2482.287-77   Obaafvince  of  legri  holidays 
and  admlnlslratlvs  Issvs. 

As  prescribed  in  2437.110(f).  insert 
the  followiiig  clause: 


Obaanraiice  of  Legal  Holidays  and 
Administrative  Leave  (Oct  ISSS) 

(a)(1)  The  Departnient  of  Housing  and 
Urban  Development  observes  the  following 
days  as  holidays- 
New  Year's  Day 
Martin  Luther  King's  Birthday 


m 
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Washingtcu's  Birthday 
Memorial  Day 
Independialice  E)ay 
Labor  Day ' 
Columbus  )Day 
Veterans  Qay 
Thanksgiving  Day 
Christmas  t>ay 

Any  other  day  designated  by  Federal  law, 
Executive  Order,  or  Presidential 
Proclamation. 

(2)  Wh9tt  any  holiday  specified  in  (a)(1) 
bhs  on  a  Saturday,  the  preceding  Friday 
shall  be  observed.  When  any  su<±  holiday 
&lls  on  a  Sunday,  the  following  Monday 
shall  be  observed.  Observances  of  such  days 
by  Government  personnel  shall  not  be  cause 
for  additip^  period  of  performance  or 
entitlemetiit  to  compensation  except  as  set 
forth  in  th4  contract.  If  the  contractor's 
personne]  Work  on  a  holiday,  no  form  of 
holiday  or  other  premium  cumpeusatioa  will 
be  reimbuised  either  as  a  direct  or  indirect 
cost,  unless  authorized  piu^uant  to  an 
overtime  clause  elsewhere  in  this  contract 

(b)(1)  1#D  may  close  a  HUD  facility  for  all 
or  a  pwti<>ii  of  a  business  day  as  a  result  of— 

(A)  GraiiMng  administrative  leave  to  non- 
essential Hud  employees  (e.g.,  unanticipated 
holiday);  '■ 

(B)  Inclement  weather. 

(C)  Fail^  of  Congress  to  appropriate 
operation^  funds; 

(D)  Or  a4y  other  reason. 

(2)  In  silch  cases,  contractor  personnel  not 
classified  as  essential,  i.e.,  not  performing 
critical  round-the-clock  services  or  tasks, 
who  are  not  already  on  duty  at  the  facility 
shall  not  import  to  the  (acility.  Such 
contractor  jpersonnel  already  present  shall  be 
dismissed  tad  shall  leave  the  facility. 

(3)  The  contractor  agrees  to  continue  to 
provide  sufficient  personnel  to  perform 
round-the-clock  requirements  of  critical  tasks 
already  in  operation  or  scheduled  for 
performance  during  the  period  in  which 
HUD  employees  are  dismissed,  and  shall  be 
guided  by  4ny  specific  instructions  of  the 
Contractii  ig  Officer  or  his/her  duly 
authorized{representative. 


(c)  When  contractor  personnel  services  are 
not  required  or  provided  due  to  closure  of  a 
HUD  facility  as  described  in  this  clause,  the 
contractor  shall  be  compensated  as  follows — 

(1)  For  fixed-price  contracts,  deductions  in 
the  contractor's  price  will  be  computed  as 
follows — 

(A)  The  deduction  rate  in  dollars  per  day 
will  be  equal  to  the  per  month  contract  price 
divided  by  21  days  per  month. 

(B)  The  deduction  rate  in  dollars  per  day 
will  be  multiplied  by  the  number  of  days 
services  are  not  required  or  provided. 

If  services  are  provided  for  portions  of 
days,  appropriate  adjustment  will  be  made  by 
the  Contracting  Officer  to  ensure  that  the 
contractor  is  compensated  for  services 
provided. 

(2)  For  cost-reimbursement,  time-and- 
materials  and  labor-hour  type  contracts,  HUD 
shall  not  reimburse  as  direct  costs,  the  costs 
of  salaries  or  wages  of  contractor  personnel 
for  the  period  during  which  such  personnel 
are  dismissed  from,  or  do  not  have  access  to, 
the  facility. 

(d)  If  administrative  leave  is  granted  to 
contractor  personnel  as  a  result  of  conditions 
stipulated  in  any  "Excusable  Delays"  clause 
of  this  omtract,  it  will  be  without  loss  to  the 
contractor.  The  cost  of  salaries  and  wages  to 
the  contractor  for  the  period  of  any  such 
excused  absence  shall  be  a  reimbursable  item 
of  direct  cost  hereimder  for  employees  whose 
regular  time  is  normally  charged,  and  a 
reimbursable  item  of  indirect  cost  for 
employees  whose  time  is  normally  charged 
indirectly  in  accordance  with  the  contractor's 
accounting  policy. 

(End  of  clause)  * 

110.  Section  2452.251-70  is  revised  to 
read  as  follows: 

2402.251  -70   Contractor  employee  travel. 

As  prescribed  in  2451.7001,  insert  the 
following  clause  in  all  cost- 
reimbursement  solicitations  and 
contracts  involving  travel: 

Contractor  Emplojree  Travel  (Oct  1999) 

(a)  To  the  maximum  extent  practical,  the 
Contractor  shall  make  use  of  travel  discounts 


which  are  available  to  Federal  employees 
while  traveling  in  the  conduct  of  official 
Government  business.  Such  discounts  may 
include,  but  are  not  limited  to,  lodging  and 
rental  car  rates. 

(b)  The  Contractor  shall  be  responsible  for 
obtaining  and/or  providing  to  his/her 
employees  written  evidence  of  their  status 
with  regard  to  their  performance  of 
Government  contract  work  needed  to  obtain 
such  discounts. 
(End  of  clause) 

Part  2453— Forms 

111.  The  authority  citation  for  part 
2453  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  42  U.S.C 
3535(d). 

PART  2453— (AMENDED] 

112.  The  words  "HUD  Form"  are 
replaced  with  "form  HUD-"  throughout 
p^  2453. 

2453.213    [Removed] 

113.  Section  2453.213  is  removed. 

24S3.21»-70    [Removed] 
114;  Section  2453.213-70  is  removed. 

2453.213-71    [Removed] 

115.  Section  2453.213-71  is  removed. 

2453.215-70    [Removed] 

116.  Section  2453.215-70  is  removed. 

2463.237-70    [Removed] 

117.  Section  2453.237-70  is  removed. 

24S3.246-70    [Removed] 

118.  Section  2453.246-70  is  removed. 
Dated:  July  16, 1999. 

V.  SteplwD  CubeiTy. 

Chief  Procurement  Officer. 

(FR  Doc.  99-21077  Filed  »-20-99;  8:45  am] 
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Part  V 

Department  of 
Housing  and  Urban 
Development 

48  CFR  Part  2403  et  al. 
HUD  Acquisition  Regulation; 
Miscellaneous  Revisions;  Proposed  Rule 


46164 Fwieral  Rtgiater/Vol.  64,  No.  162 /Monday,  August  23.  1999/Propo»ed  Rules 


DEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

48  CFR  Parts  2403, 2409, 2436, 2439, 
2442. 2482  and  2453 

Poelwt  Na  FR-4291-P-01] 

RIN2S36-AAaS 

HUD  Acquisnion  Raguiation; 
MlacaHanaoua  Ravlatona 

AQBCV:  Office  of  the  Qiief  Procurement 
Officer  (CPE). 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  die  Department  of  Housing  and 
Urban  Development  (HUD)  Acquisition 
Regulation  (HUDAR)  to  implement 
(Ganges  applicable  to  HUD's 
procurement  activities  made  in  the 
Federal  Acquisition  Regulation  since 
the  HUDAR's  last  issuance.  It  would 
also  implement  miscellaneous  HUD 
procurement  rules  as  described  in  the 
Supplementary  Information  below. 
DATB:  Comment  Due  Date:  October  22, 
1999. 

ADOMSSES:  Interested  posons  flta 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Coimsel.  Room 
10276,  Department  of  Housing  &  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington,  DC  20410-8000. 
Communication  should  refer  to  the 
above  docket  number  and  tide. 
Facsimile  comments  will  not  be 
accepted.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  am  and  5:30  pm 
weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Oaves,  Poli(^and  Field 
Operations  Division,  Office  of 
Procurement  and  Contracts  (Seattie 
Outstation),  U.S.  Department  of  Housing 
and  Urban  Development,  Seattle  Federal 
Office  Building,  909  1st  Avenue,  Seattle, 
WA  98104-1000,  (206)  220-5122,  ext. 
3450.  Hearing  or  speech-impaired 
individuals  may  call  (206)  220-5185 
(TTY)  or  1-800-677-8339  (Federal 
Information  Relay  Service  TTY).  (Other 
than  the  "800"  number,  these  are  not 
toll-free  numbers.) 
8UPPLB»ITARY  INFORMATION: 

Background 

The  imiform  regulation  for  the 
procurement  of  supplies  and  services  by 
Federal  departments  and  agencies,  the 
Federal  Acquisition  Regulation  (FAR), 
was  promulgated  on  September  19, 1983 
(48  FR  42102).  The  FAR  is  codified  in 
tide  48,  chapter  1.  of  the  Code  of 


Federal  Regulations.  HUD  promulgated 
its  regulation  to  implement  the  FAR  on 
March  1, 1984  (49  FR  7696). 

The  HUDAR  (title  48,  chapter  24  of 
the  Code  of  Federal  Regulations)  is 
prescribed  by  the  Chief  Prociuement    ^ 
Officer  under  section  7(d)  of  the 
Department  of  HUD  Act  (42  U.S.C. 
3535(d));  section  205(c)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C  486(c));  the 
Secretary's  delegation  effective  October 
6, 1998  (63  FR  54723);  and  the  general 
authorization  in  FAR  1.301. 

The  most  recent  version  of  the 
HUDAR  was  published  as  a  final  rule  on 
May  1, 1996  (61  FR  19467).  This 
proposed  rule  amends  the  HUDAR  to 
reflect  HUD's  implementation  of 
changes  in  the  FAR  and  Federal  statutes 
applicable  to  HUD's  procurement 
activities.  Please  note  that  the 
Department  is  also  publishing, 
elsewhere  in  this  issue  of  the  Federal 
Register,  an  interim  rule  for  comment 
muing  other  changes  to  the  HUDAR. 

Section  2403.670  is  revised  pursuant 
to  section  4301  of  the  Federal 
Acquisition  Reform  Act  of  1996,  (Public 
Law  104-106, 110  Stat.  642,  approved 
February  10, 1996)  (1996  FAR  Act)  to 
delete  the  requirement  for  a  certification 
rmarding  Federal  employment  by 
ouerors  and  contractors. 

In  accordance  with  Section  4301  of 
the  1996  FAR  Act,  the  Department  is 
removing,  via  this  proposed  rule,  two  of 
its  three  previously  existing  regulatory 
certification  requirements  that  are  not 
statutorily  based,  viz.,  2452.203-71, 
"Certification  Regarding  Federal 
Employment"  and  2452.209-71, 
"Organizational  Conflicts  of  Interest 
Certification."  The  Chief  Procurement 
Officer  has  made  a  determination  to 
retain  the  certification  requirement  at 
Section  2426.703  and  the  related 
solicitation  provision  at  2452.226-70, 
Certification  of  Status  as  a  Minority 
Business  Enterprise.  The  CPE  has 
determined  that  the  Department  needs 
to  maintain  its  capability  to  provide 
accurate,  timely  reporting  on  its 
minority  contracting  activity  statistics. 
This  certification  is  the  most  efficient 
means  for  obtaining  the  data  needed  for 
making  such  reports. 

In  section  2439.107  a  new  paragraph 
(b)  is  added  to  prescribe  the  use  of  a 
computer  virus  seciuity  clause  in 
contracts  for  information  technology. 

Section  2442.1106  is  revised  to 
replace  the  Department's  current 
requirement  for  the  use  of  a  specific 
project  planning  and  monitoring  process 
for  certain  technical  services  contracts 
with  a  generic  requirement  for  an 
acceptable  planning  and  monitoring 
system.  The  revision  allows  contractors 


to  develop  their  own  system  or  use 
commercially  available  systems  that  are 
acceptable  to  the  contracting  officer. 
This  also  permits  the  use  of  automated 
planning  and  monitoring  systems  to 
streamline  those  functions.  HUD's 
current  s}rstem  is  not  automated. 

Section  2452.203-71  is  removed  to 
delete  the  requirement  for  the  non- 
statutory certification  (see  comments 
under  2403.670  above). 

Section  2452.209-70  is  replaced  with 
a  new  version  of  the  solicitation 
provision  in  which  the  contracting 
officer  identifies  the  potential  areas  for 
organizational  conflicts  of  interest.  This 
reflects  the  guidance  provided  in  FAR 
Subpart  9.5. 

Section  2452.209-71  is  revised  to 
better  conform  to  the  requirements  of 
FAR  Subpart  9.5,  viz.,  to  place  the 
burden  on  the  contracting  officer  of 
describing  any  potential  organizational 
conflict  of  interest  in  the  contract.  The 
revised  clause  also  prohibits  the 
contractor's  performance  under  fiituro 
contracts  of  work  using  specifications 
developed  by  the  contractor  under  the 
immediate  contract.  The  contracting 
officer  may  also  impose  additional 
restrictions  via  this  clause.  Section 
2452.209-71  is  also  revised  pureuant  to 
section  4301  of  the  1996  FAR  Act  to 
delete  the  existing  requirement  for  the 
submission  of  an  organizational  conflict 
of  interest  certification  by  all  offerors. 

In  section  2452.215-70,  an  Alternate 
in  is  added  to  obtain  information 
required  of  ofiisrora  by  the  provision  at 
2452.209-72. 

Section  2452.239-71  is  added  in 
accordance  with  2439.107(b).  The 
clause  seeks  to  prevent  the  knowing 
submission  by  a  contractor  of 
information  technology  containing 
viruses  that  the  contractor  should  have 
detected  before  such  submission. 

Section  2452.242-71  is  revised  to 
describe  in  generic  terms  the 
Department's  requirements  for  project 
planning  and  monitoring  systems  to  be 
used  imder  contracts  exceeding 
$500,000  for  technical  or  professional 
services  for  work  of  a  developmental  or 
advisory  nature.  This  eliminates  the 
requirement  for  HUD's  previous  system 
which  was  not  automated  and  permits 
the  use  of  contractors'  own  automated 
planning  and  monitoring  systems  to 
streamline  those  functions.  The  forms 
related  to  the  previous  system  at 
2453.242-70  and  2453.242-71  are 
removed. 

Findings  and  Cntifications 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  the  HUDAR. 


asdescr^di 
been  sult^tte 
Manageiiient  i 
under  seittion 
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as  descr^d  in  the  table  below,  have 
been  sut  ^tted  to  the  Office  of 
Managei  i^nt  and  Budget  for  review 
under  se  c  tion  3507(d)  of  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 


REPORTING  AND  RECORDKEEPING 
BURDEN: 


Section  reference 


HUDAR: 

2452409-70 

2452 

2452 

2452 

2452 

2452 

2452 

2452 

2452 

2452 

2452^42-71  (reports) 


HUD 


-70 


Tol  1 1  Reporting  and  Recordkeeping  Burden  (l^ours) 


Number  of 
parties 


350 

5 
350 

2 
30 
30 
30 

5 
40 
40 
40 

2 


ArvHAl  freq. 
ofrequire- 

ment 
(annum) 


1 

1 
1 

4 
1 
4 
1 
1 
1 
1 
12 
1 


Est.  avg. 
time  for  re- 
quirement 
(hours) 


0.5 
1.0 
120.0 
2.0 
0.5 
0.1 
4.0 
5.0 
1.0 
8.0 
8.0 
0.5 


Est  annual 
burden 
(hours) 


175 

5 

42.000 

16 

15 

12 

120 

25 

40 

320 

2380 

1 


45.609 


In  acc(^xlance  with  5  CFR 
1320.8(d  )(1),  HUD  is  soliciting 
commenit^  from  members  of  the  public 
and  affstted  agencies  concerning  this 
collecticD  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  pH>per  performance  of  the 
function|H  of  tl^  agency,  including 
whether  it|ie  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's!  Estimate  of  the  biuden  of  the 
propo»ed'collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  ^e  information  to  be 
coUectedi  and 

ize  the  burden  of  the 
i  of  infonnation  on  those  who 

id;  including  through  the 
^ropriate  automated  collection 
I  or  other  forms  of  information 
f,  e.g.,  permitting  electronic 
of  responses. 
Interested  persons  are  invited  to 
submit  cjc^ounents  regarding  the 
informatfbn  collection  requirements  in 
this  proposal.  Comments  must  be 
leceivedj  within  sixty  (60)  days  from  the 
date  of  tiis  proposal.  Comments  must 
refer  to  the  proposal  by  name  (HUDAR) 
and  must  be  sent  to: 
Joseph  F.  Lackey,  Jr.,  HUD  Desk  Officer, 
Office  (if  Management  and  Budget, 
New  E  )|ecutive  Office  Building. 
Washi%ton.  DC  20503 
and        [  I 

Antoineljt  9  Henry,  Reports  Liaison 
Office^,  Office  of  the  Chief 
Procuije  ment  Officer,  Department  of 
HousiM  &  Urban  Development,  451 — 
7th  Sti^.  SW,  Room  5262, 
Washijigton,  DC  20410. 


Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532),  that  this  rule  does  not 
impose  a  Federal  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
mmiber  of  small  entities.  Small 
businesses  are  specifically  invited, 
however,  to  comment  on  whether  this 
rule  will  significantly  affect  them,  and 
persons  are  invited  to  submit  comments 
according  to  the  instructions  in  the 
DATES  and  COMMENTS  sections  in  the 
preamble  of  this  proposed  rule. 

Environmental  Impact 

This  nde  does  not  direct,  provide  for 
assistance  or  loan  and  mortgage 
insiuance  for,  or  otherwise  govern  or 
regulate  real  property  acquisition, 
disposition,  leasing,  rehabiUtation. 
alteration,  demofition  or  new 
construction,  or  establish,  revise  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  Uiis  rule  is 
categorically  excluded  fitim 
environmental  review  under  the 


National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321).  Acconhngly,  a 
Finding  of  No  Significaijl  Impact  is  not 
required. 

£xecutive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  No  programmatic 
or  policy  changes  will  result  from  this 
dociunent's  promulgation  that  would 
affect  the  relationship  between  the 
Federal  Government  and  State  and  local 
governments. 

Executive  Order  13045.  Ptvtection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  rule  will  not  pose  an 
environmental  health  risk  or  safety  risk 
to  children. 

List  (^Sab|ects  in  48  CFR  Parts  2403, 
2409,  2436,  2439.  2442,  2452  and  2453. 

Government  procurement,  HUD 
acquisition  regulations. 

Accordingly,  title  48,  chapter  24  of 
the  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

PART  240a-IMPROPEt)  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

1.  The  authority  citation  for  part  2403 
continues  to  read  as  follows: 
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AntiMrity:  42  U.S.C  3535(d). 

2.  Section  2403.670  is  revised  to  read 
as  follows: 

2408.870  Solicitation  prevMon  and 
Gunbact  dauaa. 

Insert  the  clause  at  48  CFR  2452.203- 
70  in  all  solicitations  and  contracts. 

PART  240»-CONTRACTOn 
QUAUFICATIONS 

3.  The  authority  citation  for  part  2409 
continues  to  read  as  follows: 

AndMrttjr:  40  U.S.C  486(c);  and  42  U.S.C 
3535(d). 

4.  Section  2409.507-1  is  revised  to 
read  as  fbUoMrs: 

a40»J07-1    SoHcltallon  provialons. 

The  Contracting  Officer  shall  insert  a 
provision  substantially  the  same  as  the 
provision  at  48  CFR  2452.209-70. 
Potential  Organizational  Conflicts  of 
Interest,  in  all  solicitations  over  the 
simplified  acquisition  limitation  when 
the  Contracting  Officer  has  reason  to 
believe  that  a  potential  organizational 
conflict  of  interest  exists.  The 
Contracting  Officer  shall  describe  the 
nature  of  the  potential  conffict  in  the 
provision. 

5.  Section  2409.507-2  is  revised  to 
read  as  follows: 


a4O0JO7-2   Oontraeti 

The  Contracting  Officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  48  CFR  2452.209-71. 
Limitation  on  Future  Contracts,  in  all 
contracts  above  the  simplified 
acquisition  threshold,  llie  Contracting 
Officer  shall  describe  in  the  clause  the 
nature  of  the  potential  conffict,  and  the 
negotiated  tenns  and  the  duration  of  the 
liinitation. 

PART  2436— CONSTRUCTION  AND 
ARCHrrECT-ENQINEER  CONTRACTS 

6.  The  authority  citation  for  part  2436 
continues  to  read  as  follows: 

Aatharitjr:  40  U.S.C  486(c);  42  U.S.C 
3535(d). 

7.  Paragraph  (a)(2)  of  section 
2436.602-2  is  revised  to  read  as  follows: 

2436402-2    Evaluation  Doaitte. 

(»)••• 

(2)  The  cognizant  program  office  head 
for  boards  appointed  at  the  field  level. 

•        *        *        •        * 

8.  Section  2436.602-4  is  revised  to 
read  as  follows: 

2436.602-4    Oelactlcn  aultiOfHy. 

(a)  The  final  selection  decision  shall 
be  made  by  the  cognizant  Primary 
Organization  Head  in  headquarters,  or 
field  program  office  head. 


PART  24a9-ACQUISrnON  OF 
INFORMATION  TECHNOLOGY 

9.  The  authority  citation  for  part  2439 
continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  42  U.S.C 
3535(d). 

10.  In  section  2439.107,  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

2432.107   Contract  dauaaa. 

•        *       •       •        * 

(b)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  2452.239-71, 
Information  Technology  Virus  Security, 
in  solicitations  and  contracts  under 
which  the  contractor  will  provide 
information  technology  hudware. 
software  or  data  products. 

PART  2442-CONTRACT 
ADIMNiSTRATION 

11.  The  authority  citation  for  part 
2442  continues  to  read  as  follows: 

AuOority:  40  U.S.C  486(c);  42  U.S.C 
353S(d). 

12.  Section  2442.1106  is  revised  to 
read  as  follows: 

2442.1106  naporUng  raqulfamants. 

(a)  All  contracts  for  professional  or 
technical  services  of  a  developmental  or 
advisory  nature  exceeding  $500,000 
shall  include  a  requirement  for  the  use 
of  systematic  project  planning  and 
progress  reporting.  The  Contracting 
Officer  may  require  the  use  of  such 
project  planning  and  reporting  systems 
for  contracts  below  the  above  threshold. 

13.  Section  2442.1107  is  revised  to 
read  as  follows: 

2442.1107  Contract  dauaa. 

The  Contracting  Officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  48  CFR  2452.242-71.  Project 
Management  System,  in  solicitations 
and  contracts  for  services  as  described 
in  2442.1106  expected  to  exceed 
$500,000.  Use  of  this  clause  below  the 
stated  threshold  is  at  the  discretion  of 
the  Contracting  Officer. 

PART  2452-SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

14.  The  authority  citation  for  part 
2452  continues  to  read  as  foUows: 

Authority:  40  U.S.C  486(c);  42  U.S.C 
3535(d). 

2452.203-71    [Ramowad] 

15.  Section  2452.203-71  is  removed. 

16.  Section  2452.209-70  is  revised  to 
read  as  follows: 


2452.20»-70    Potential  organizational 
confllcta  of  IntsraiL 

As  prescribed  in  2409.507-1,  the 
Contracting  Officer  may  insert  a 
provision  substantially  the  same  as 
follows  in  solicitations: 

Potential  Organizatioiul  Conflicts  of  Intemt 
(•••  1809) 

(a)  The  Contracting  Officer  has  detennined 
that  the  proposed  contract  contains  a 
potential  organizational  conflict  of  interest. 
Offerors  are  directed  to  FAR  subpart  9.5  for 
detailed  infonnation  concerning 
organizational  conflicts  of  interest. 

(b)  The  nature  of  the  potential  conflict  of 
interest  is  [Contracting  Officer  insert 
description]: 

(c)  Offerore  shall  provide  a  statement 
which  describes  concisely  all  relevant  fiacts 
concerning  any  past,  present  or  planned 
interest  (financial,  contractual, 
organizational,  or  otherwise)  relating  to  the 
work  to  be  performed  under  the  proposed 
contract  and  bearing  on  whether  the  offeror 
has  a  possible  organizational  conflict  of 
interest  with  respect  to: 

(1)  Being  able  to  render  impartial, 
technically  sound,  and  objective  assistance  or 
advice,  or 

(2)  Being  given  an  unfair  competitive 
advantage.  "Hie  oSisror  may  also  provide 
relevant  focts  that  show  how  its 
organizational  structure  and/or  management 
systems  limit  its  knowledge  of  possible 
organizational  conflicts  of  interest  relating  to 
other  divisions  or  sections  of  the  organization 
and  how  that  structure  or  system  would 
avoid  or  mitigate  such  organizational 
conflict. 

(d)  No  award  shall  be  made  imtil  any 
potential  conflict  of  interest  has  been 
neutralized  or  mitigated  to  the  satisfaction  of 
the  Contracting  Officer. 

(e)  Refusal  to  provide  the  requested 
information  or  the  willful  misrepresentation 
of  any  relevant  information  by  an  offeror 
shall  disqualify  the  offeror  from  further 
consideration  for  award  of  a  contract  under 
this  solicitation. 

(f)  If  tlie  Contracting  Officer  determines 
that  a  potential  conflict  can  be  avoided, 
effectively  mitigated,  or  otherwise  resolved 
through  the  inclusion  of  a  special  contract 
clause,  the  terms  of  the  clause  will  be  subject 
to  negotiation. 

(End  of  provision) 

17.  Section  2452.209-71  is  revised  to 
read  as  follows: 

2452.202-71    Limitation  on  future 
contracta. 

As  prescribed  in  2409.507-2.  the 
Contracting  Officer  may  insert  a  clause 
substantially  the  same  as  follows  in 
solicitations  and  contracts  for  services: 

Limitation  on  Future  Contracts  (****  1999) 

(a)  The  Contracting  Officer  has  determined 
that  this  contract  may  give  rise  to  potential 
organizational  conflicts  of  interest  as  defined 
at  FAR  subpart  9.5. 

(b)  The  nattire  of  the  potential  conflict  of 
interest  is  IContmcting  Officer  insert 
description]: 


flkts  of  Interest 


MTtial, 

ive  assistance  or 


'determines 
9  avoided, 
wise  resolved 
icial  contract 
I  will  be  subject 


is  tevised  to 


ti  (••••  1999) 

has  determined 
e  to  potential 
srest  as  defined 

ial  conflict  of 
r  insert 
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(c )  If  the  contractor,  under  the  terms  of  this 
con  ]  act  or  through  the  performance  of  tasks 
purf  tiant  to  this  contract,  is  required  to 
develop  specifications  or  statements  of  work 
that  are  to  be  incorporated  into  a  solicitation, 
the  contractor  shall  be  ineligible  to  perform 
the  yrork  described  in  that  solicitation  as  a 
priipe  or  first-tier  subcontractor  under  any 
ensiling  HUD  contract. 

(qj  Other  restrictions — IContracting  Officer 
inswt  description] 

(^iThe  restrictions  imposed  by  this  clause 
shall  remain  in  effect  until  [Contiacting 
Offiper  insert  period  or  date]. 
(En^j  of  clause) 

ij^.  A  new  section  2452.i39->71  is 
adqed  to  read  as  follows: 

24S^U39-71    InformatlontBchrMlogy  virus 
sec^. 

M  prescribed  in  2439.107(b).  insert 
the'iollowing  clause: 


InfitiMMtiwn  Technology  Virus  Security 
("'|.1999) 

(a)  The  contractor  hereby  agrees  to  make 
every  reasonable  effort  to  deliver  information 
technology  products  to  HUD  free  of  known 
coni^uter  viruses.  The  contractor  shall  be 
responsible  for  examining  all  such  products 
prior  to  their  delivery  to  HUD  using  software 
tools  and  processes  capable  of  detecting  all 
knokfn  viruses. 
(l|)tThe  contractor  shall  include  the 
;  statement  on  deliveries  of 
,  software,  and  data  products, 
;  diskettes,  made  under  this 

(l)iioduct  description.  {>art/catalog  number, 
othet  identifier,  and  serial  number,  if  any] 

"This  product  has  been  scanned  for  known 
vin^^  using  [name  of  virus-screening 
product,  including  version  number,  if  any] 
and!  Is  certified  to  be  free  of  known  viruses 
at  thi  time  of  delivery." 

(djlThe  Contracting  Officer  may  assess 
moQf  taiy  damages  against  the  contractor 
sufficient  to  compensate  HUD  for  actual  or 
esti^ted  costs  resiilting  from  computer 
vinis  damage  or  malicious  destruction  of 
conf  0uter  information  arising  from  the 
cpntaactor's  failure  to  take  adequate 


precautions  to  preclude  delivery  of  virus- 
containing  products  in  the  delivery  of 
hardware,  software,  or  data  on  diskettes 
under  this  contract 

(d)  This  clause  shall  not  subrogate  the 
rights  of  the  Government  under  any  other 
clause  of  this  contract 
(End  of  clause) 

19.  Section  2452.242-71  is  revised  to 
read  as  follows: 

2452.242—71    Project  iMnsgement  system. 

As  prescribed  in  2442.1107,  insert  the 
following  clause: 

Project  Management  System  (****  1999) 

(a)  Within  the  time  period  specified 
elsewhere  in  this  contract,  or  as  directed  by 
the  Contracting  Officer,  the  Contractor  shall 
provide  to  the  GTR  and  Contracting  Officer 
a  project  management  baseline  plan  and 
routine  reports  showing  the  Contractor's 
actual  progress  against  the  baseline  plan. 

(b)  The  project  management  system  shall 
consist  of  two  parts: 

(1)  Baseline  plan.  The  baseline  plan  shall 
consist  of— 

(i)  A  narrative  portion  that 

(A)  Identifies  each  task  and  significant 
activity  required  for  completing  the  contract 
work,  critical  path  activities,  task 
dependencies,  task  milestones,  and  related 
deliverables; 

(B)  Describes  the  project  schedule, 
including  the  period  of  time  needed  to 
accomplish  each  task  and  activity  (see  i(B)); 

(C)  Describes  staff  (e.g.,  hours  per 
individual),  financial,  and  other  resources 
allocated  to  each  task  and  significant  activity; 
and 

(D)  Provides  the  rationale  for  project 
organization  and  resource  allocation. 

(ii)  A  graphic  portion  showing: 

(A)  Cumulative  planned  or  budgeted  costs 
of  work  scheduled  for  each  reporting  period 
over  the  life  of  the  contract;  and 

(B)  The  planned  start  and  completion  dates 
of  all  planned  and  budgeted  tasks  and 
activities. 

(2)  Progress  reports.  Progress  reports  shall 
consist  of: 


(i)  A  narrative  portion  that 

(A)  Provides  a  brief,  concise  summary  of 
technical  progress  made  and  the  costs 
incurred  for  each  task  during  the  reporting 
period:  and 

(B)  Identifies  signfficant  problems,  or 
potential  problems,  their  causes,  proposed 
corrective  actions,  and  the  net  effect  on 
contract  completion. 

(ii)  A  graphic  portion  showing: 

(A)  The  schedule  status  and  degree  of 
completion  of  the  tasks,  activities  and 
deliverables  shovni  in  the  baseline  plan  for 
the  reporting  period,  including  actual  start 
and  completion  dates  for  all  tasks  and 
activities  in  the  baseline  plan; 

(B)  The  costs  incurred  during  the  reporting 
period,  the  current  total  amount  of  costs 
incurred  through  the  end  date  of  the 
reporting  period  for  budgeted  work,  and  the 
projected  costs  required  to  complete  the  work 
under  the  contract 

(c)  The  formats,  forms  and/or  software  to 
be  used  for  the  project  management  system 
under  this  contract  shall  be  [Contracting 
Officer  insert  appropriate  language — "as 
prescribed  in  the  schedule;"  "a  format,  forms 
and/or  software  designated  by  the  GTR;"  or, 
"the  contractor's  own  format  forms  and/or 
software,  subject  to  the  approval  of  the 
GTR."] 
(End  of  clause) 

PART  2453— FORMS 

20.  The  authority  citation  for  part 
2453  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c):  42  U.S.C 
3535(d). 

2453.242-70    [Removed] 

21.  Section  2453.242-70  is  removed. 

2453.242-71    [Removed] 

22.  Section  2453.242-71  is  removed. 
Dated:  )une  7, 1999. 

V.  Stqihen  Caiherry, 

Chief  Procurement  Officer. 

[FR  Doc.  99-21078  Filed  8-20-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclnl  Na  FR-«115-N-0q 

NoHee  Of  Competitkxi  Advocate 
Deaignation  Under  the  HUD 
Acquiaitlon  RegulatkMi 

AQENCY:  Office  of  the  Chief  Procurement 

Officer. 

action:  Notice  of  competition  advocate 

designation. 

SUMMARY:  This  notice  designates  the 
Senior  Advisor  to  the  Chief 
Procurement  Officer  as  the  HUD 
Competition  Advocate  in  accordance 
with  48  CFR  Chapter  24,  section 
2406.501. 

EFFECTIVE  DATE:  This  notice  is  efiisctive 
August  23, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Girovasi,  Jr..  Director,  Policy 
and  Field  Operations  Division,  Office  of 
Procurement  and  Contracts,  Room  5262, 
451  Seventh  Street,  SW.,  Washington, 


DC  20410-3000  (voice  (202)  706-0294, 
TTY  (202)  708-1112).  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
imiform  regulation  for  the  proctuement 
of  supplies  and  services  by  Federal 
departments  and  agencies,  the  Federal 
Acquisition  Regulation  (FAR),  was 
promulgated  on  September  19, 1983  (48 
FR  42102).  The  FAR  is  codified  in  title 
48,  chapter  1,  of  the  Code  of  Federal 
Regulations.  HUD  promulgated  its 
regulation  to  implement  the  FAR  on 
March  1, 1984  (49  FR  7696). 

The  HUDAR  (title  48.  chapter  24  of 
the  Code  of  Federal  Regulations)  is 
prescribed  by  the  Chief  Procurement 
Officer  under  section  7(d)  of  the 
Department  of  HUD  Act  (42  U.S.C. 
3535(d));  section  205(c)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C  486(c)):  the 
Secretary's  delegation  effective  October 
6. 1998  (63  FR  547^3);  and  the  general 
authorization  in  FAR  1.301. 


In  accordance  with  HUDAR  2406.501. 
designation  of  HUD's  Competition 
Advocate  shall  be  made  through  a 
notice  published  in  the  Federal 
Regi8ter..Recently,  HUD  underwent  a 
Departmental  reorgani2»tion  that 
included  the  relocation  of  all  of  its 
procurement  activity  &x>m  the  Office  of 
the  Assistant  Secretary  for 
Administration  to  the  Office  of  the  Chief 
Procurement  Officer.  Therefore,  the 
purpose  of  this  notice  is  to  redesignate 
the  Departmental  Competition  Advocate 
to  a  position  within  the  Office  of  the 
Chief  Procurement  Officer.  Accordingly, 
the  Chief  Procurement  Officer 
designates  the  Senior  Advisor  to  the 
Chief  Procurement  Officer  as  the  HUD 
Competitiuii  Advocate. 

Dated:  July  16, 1999. 
V.  Stephen  Caiberry. 
Chief  Procurement  Officer. 
(FR  Doc  99-21076  Filed  «-20-99;  8:45  am] 
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REMMDERS 

The  iiMm  in  this  Nst  were 
ectlDiMly  conpiled  as  an  aid 
to  Federal  Regisler  ueers. 
Inciueion  or  exclusion  from 
this  let  has  no  legal 


RULES  QOmG  INTO 
EFFECT  AUGUST  23, 
IftM 


AQMCULTURE 
DEPARTMENT 


Planl-feiBled  quarantine, 
foreign: 

Gypey  moth;  published  8- 

DEFENSE  OEPARTMENT 
Amy  DepartNMnt 

Privacy  Act;  implementaiion; 
publehed  8-23^ 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Mr  quasiy  vnpiemernnion 
plane;  approval  and 
pinmiigaliriii;  various 


CaMomia:  publehed  7-23^ 
Air  pjutUtjf  plenning  purposes; 
deeignalion  of  areasT 

CaMomia;  publshed  7-22-99 

anhnai  feeds,  and  raw 
agricuiural  oommodRiee: 
Buprofezin;  published  8-23- 
99 

fiHrfwntiBM'mw  elliyl; 
pubished  8-23-99 
Practioe  and  procedure: 

Civl  penalties  administrative 
asseeement,  oompianoo 
or  corrective  action  orders 


revocation,  tsrmination,  or 
suspeneion;  rw#iliihert  7- 
23-99 
Superfcjnd  program: 
^liallonal  oil  and  hazardous 
substances  contingency 
plar>— 

National  priorities  list 
update;  pubished  7^22- 
99 

FEDERAL 
COMMUNICATIONS 


Common  carrier  services: 
Domestic 

tetecommunications; 

deregulated  entry 

requiremenls  arxl 

strsamined  exit 

requirements;  published  7- 

23^ 
Paging  systems 

developmenl:  geographic 


area  licensing  and 
competitive  biddsig 

24-99 
Radto  stations;  table  of 
assignments: 

Colorado;  published  7-19-99 
Idaho;  published  7-19-99 
Illinois;  published  7-19-99 
Kansas;  published  7-19^ 
Mbsissippi;  published  7-19- 

99 

GENERAL  SERVICES 
AOMMISTRATION 

Faderal  Travel: 
Payment  of  expenses  in 
connection  with  death  of 
employees  or  immediate 
family  members;  published 
8-23-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drag 


TREASURY  DEPARTMENT 
Umied 


Food  additives: 
Adhesive  coatings  and 
components- 
Fatty  adds,  etc.  used  as 
oomonomar  in 
polymers;  published  8- 

23-99 

Ac|uvants,  production  aids, 
and  sanitizers — 
Naphthalene  sulfonic  add- 
fOffnuKiBnyoB 

8^3-99 
NUCLEAR  REGULATORY 


Independent  storage  of  spent 
nudear  fuel  and  high^evel 
radkMcbve  waste;  licensing 
requirements;  pubished  8- 
22-99 

TRANSPORTATION 
DEPARTMENT 

Coaat  Guard 

Drawbridge  opernMona: 
South  Carolna;  published  7- 
20^ 

TRANSPORTATION 
DEPARTMENT 


Adminlatiallon 
Airworthiness  standards: 
Special  condWons— 

Raytheon  Model  390 
airplane;  pubished  7- 

23*99 
TREASURY  DEPARTI^£NT 
Internal  Revenue  Servloe 

Income  taxes: 
Taxpayer  Relief  Act- 
Capital  gains;  installment 
sales  of  depreciable 
real  property; 
unrecaptured  section 
1250  gain;  pubished  8- 
23-99 


Exchange  of  peper  currency 
and  coin: 

MeNing  dtecontinuance  and 
substitution  of  mechanical 
means  to  destroy 
mutlated  coins;  published 
7-23-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
AgrtctiHiiral  MarfnUng 


Prunes  (dried)  produced  in 
CaMomia;  comments  due  by 
8-30^:  published  7-29-99 

AGRICULTURE 
DEPARTMENT 


Education,  and  Exieneion 

Service 

Grants: 

LanHirant  institutions  (1890 
and  1862);  agricultural 
research  and  extension 
activities;  matdWng  funds 
requtremet^s  for  formula 
funds;  commer4s  due  by 
9-3^9;  pubished  84-99 

AGRICULTURE 

DEPARTMENT 

Food  and  NutrWon  Service 

Food  stamp  program: 
Retail  food  store  defintton 
and  program  authorization 
guidance;  comments  due 
by  8^0-99;  published  6- 

AGRICULTURE 
DEPARTMENT 

OperaHona  Offica 

Donation  of  excess  reeearch 
equipment;  priorities  and 
adminislrative  guidoines; 
comments  due  by  8-30-99; 
pubished  7-29-99 

COMMERCE  DEPARTMENT 
MaUooai  Oroanic  and 
Atmoepherfc  Admloiatiatioti 
Fishery  consenradion  and 
management: 

Norltieaslam  United  States 
fisheriee— 

Northeast  muNispecies; 
comments  due  t>y  9-2- 
99;  pubished  8-3-99 
Spiny  dogfish;  comments 
due  by  8-30-99; 
pubished  6-29-99 

ENERGY  DEPARTMENT 

Assistance  to  foreign  atomic 
energy  activities: 

Misceianeous  amendments; 
comments  due  by  8^1- 
9^  pubished  7-2-99 


ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commiaaion 

Meetings: 
Annual  report  of  oi  pipeHhe 
companies;  tedmical 
conference;  comments 
due  by  9-1-99;  published 

0*20'*99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
prornuigation;  State  plans 
for  designated  fadfities  and 
pollutante: 

Washington;  commente  due 
by  fr30-99;  pubished  7- 
3&99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  Kst 
update;  comments  due 
by  9-1-99;  published  8- 
2-99 
National  priorities  list 
update;  comments  due 
by  9-3-99;  published  8- 
4-99 

FEDERAL  TRADE 


Industry  guides: 
tJowolry,  precious  metals, 
and  pewter  induetries; 
comments  due  by  8-31- 
99;  pubished  7-9^ 

GENERAL  SERVICES 
ADHmiSTRATION 

Acquisition  regulations: 
Historic  preference,  for  use 
in  acquisition  of  leasehold 
interests  in  real  property; 
comments  due  t>y  8-30- 
99;  pubished  6-30-99 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drag 

Aomwiauauuii 

ModtaJ  devices: 
Mammography  quality 
starxlards;  comments  due 
by  8-31-99;  pubished  6- 
17-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 


Medtoare  and  Medkaid: 
Hoepltal  partidpaticn 
condWons;  patients'  rights; 
comments  due  by  8-31- 
99;  pubished  7-2-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
National  Ntatitutea  of  Health 

Feiowshipe,  internships, 
training: 

National  Research  Service 
Awards;  corwnents  due 


8-a(K99:  published  6- 
30-99 

H0U8INQ  AND  URBAN 
DEViLOPMENT 
DEPApTMENT 
HUoUwned  properties: 
HL|l>-ecquired  single  famiy 
property  dispositioo- 
OIRcer  l>4ext  Door  Sales 
[  Program;  comments 

due  t>y  8-31-99; 
I  published  7-2-99 
10  AND  URBAN 
DEVELOPMENT 
DEPMTMENT 
fiimt  Housing  Enterpriea 

Offioe 

Fedekil  claims  colection; 
comments  due  by  8-30-99; 
pu^^tished  6-30-99 

INTERIOR  DEPARTMENT 
NaU^  Park  Service 
ConO^ssion  contracts; 
solicitation,  award,  and 
adMnJstration;  comments 
di^  by  8-30-99;  published 
6-^^9 

RY  OF  CONGRESS 
Office,  Ubnry  of 


office  and 
pr^iedures: 
S(i)scriplion  digital 
<  rjansmissions;  notice  and 
"keeping;  comments 
by  9-3-99;  published 


MEm-  SYSTEMS 
PROnfECnON  BOARD 

Freedom  of  Information  Act; 

comments 

by  8-31-99;  published 

Priv^iiy  Act;  implementation; 
cofwnents  due  by  8-31-99; 
pUiished  7-2-99 
NATIONAL  CREDtT  UNION 
ADMiilSTRATION 
unions: 

ized  federally- 
credit  unions; 
corrective  action 


;  comments  due 
8^1-99:  published 
8-17-99 
INEL  MANAGEMENT 


VotiiM 


rights  program; 

due  by  9-2-99; 
piiiished  8-3-99 


convnents 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Portugal;  securities 
exemption  for  purposes  of 
trading  futures  contracts; 
comments  due  t>y  B^O- 
99;  published  7-2949 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawtxidge  operations: 
New  Jersey;  comments  due 
by  8-31-99;  published. 7-6- 
99 
Oregon;  comments  due  by 
8-30-99;  published  6-29- 
99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminlstiation 
Airworthirwss  directives: 
Airtxis;  comments  due  t)y  9- 

3-99;  published  84-99 
Boeing;  comments  due  by 
8-30-99;  published  6-29- 
99 
Eurocopter  Deutschiand; 
comments  due  t)y  8-30- 
99;  published  7-1-99 
Eurocopter  France; 
comments  due  by  8-30- 
99;  published  6-29-99 
Fokken  comments  due  by 

8-31-99;  published  8-6-99 
Locktieed;  comments  due 
by  8-30-99;  published  7- 
14-99 
McDonnell  Douglas; 
comments  due  t>y  8-30- 
99;  published  7-14-99 
Overland  Aviation  Services; 
comments  due  t>y  9-3-99; 
published  7-12-99 
Precise  Flight.  Inc.; 
comments  due  by  8-30- 
99;  published  7-7-99 
Short  Brottiers;  comments 
due  by  9-3-99;  published 
8-4-99 
Stemme  GmbH  &  Co.  KG; 
comments  due  by  8-30- 
99;  published  7-21-99 
Class  E  airspace;  comments 
due  by  8-30-99;  published 
7-13-99 
TRANSPORTATION 
DEPARTMENT 
Fadsial  Highway 
Administration 
Motor  carrier  safety  standards: 


Inspection,  repair,  and 
maintenance— 
Intermodai  containef 
chassis  arxj  trailers; 
comments  due  t>y  8-30- 
99;  published  5-6-99 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  tt>e  cunrent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  coniunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-623- 
6641.  This  list  is  also 
available  online  at  Wp-JI 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  tfie  Federal 
Reglslar  but  may  t>e  ordered 
in  "slip  law"  (individual 
pairpfilet)  form  from  tfie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-612-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  ht1p7/ 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  211/P.L  106^48 
To  designate  the  Federal 
buikjkig  and  United  States 
courthouse  located  at  920 
West  Riverside  Avenue  in 
Spokarte,  Washington,  as  the 
"Thomas  S.  Foley  Untted 
States  Courthouse",  and  the 
plaza  at  tfie  south  entrance  of 
such  txjikfng  and  courthouse 
as  the  "Walter  F.  Horan 
Plaza".  (Aug.  17,  1999;  113 
Stat  230) 

H.R.  121WP.L  106-49 
Construction  Industry  Payment 
Protection  Act  of  1999  (Aug. 
17,  1999;  113  Stat  231) 

H.R.  1568/P.L.  108-60 

Veterans  Enlreprerieurship  and 
Small  Business  Development 
Act  of  1999  (Aug.  17,  1999; 
113  Stat  233) 

H.R.  1664/P.L  106-61 

Emergerx:y  Steel  Loan 
Guarantee  and  Emergency  Oil 
and  Gas  Guaranteed  Loan  Act 


of  1999  (Aug.  17,  1999;  113 
Stat  252) 

H.R.  2466ff>.L  106-62 

Military  Construction 
Appropriations  Act  2000  (Aug. 
17,  1999;  113  Stat  259) 

S.  S07/P.L  106-63 

Water  Resources  Development 
Act  of  1999.  (Aug.  17,  1999; 
113  Stat  269) 

8.  606/P.L  106-64 

For  the  relief  of  Global 
Exploration  and  Development 
Corporation,  Kerr-McGee 
Corporation,  and  Kerr-McGee 
Chemical,  LLC  (successor  to 
Kerr-MoGee  Chemical 
Corporation),  and  for  o&mr 
purposes.  (Aug.  17,  1999;  113 
Stat  396) 

S.  154fl/P.L  106-66 

To  amend  tfie  International 
Religious  Freedom  AcA  of 
1998  to  provide  additional 
administrative  authorities  to 
tfie  United  States  Commission 
on  International  Religious 
Freedom,  and  to  matce 
technical  corrections  to  that 
Act  and  for  otfier  purposes. 
(Aug.  17,  1999;  113  Stat  401) 

Last  List  August  18,  199* 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
sut)sctit)e,  send  E-mail  to 
llstserv9www.gs&gov  with 
the  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  tfvough  this 
sennce.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
ifiis  address. 
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CFR  CHECKUST 


Tito 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeMy.  It  is  arrariged  in  the  order  of  CFR  litte?,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 

week  and  wtiich  is  now  availabie  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  curent  CFR  volumes  comprising  a  complete  CFR  set, 

aiso  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  orvline  through  the  Government  Printing 

OfHoe's  GPO  Access  Service  at  h(tp://www.access.gpo.gov/nara/cfr/ 

index.h(mi.  For  infcxmatkxi  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (tol  free)  or  202-512-1530. 

The  annual  rate  for  subecriptton  to  all  revised  paper  volumes  is 
S851 .00  domestk:,  S237.75  addHk)nal  for  foreign  mailing. 

Mail  orders  to  the  Superlntendern  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371964,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remitlance  (check,  money  order,  GPO  (Deposit 
Account.  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
812-ltOO  from  8:00  a.m.  to  4.-00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  51^2280. 
TNto 


1. 2  (2  Reserved) (86^^)34-00001-1) 

3  (1997  Complalion 
and  tarts  100  and 
101) (8W-O38-0000W) 

4 (869-O34-00003-7) 


5O0     iJon.  I,  1999 


20.00     >Jan.  1 
7J0O     sjaal 


1-499  (869-038-00004-1) 37i)0 

70O-1 199 (869-038-00005^  .:....  27J0 

1200-{nd,  6  (6 

Basen>ed) „ (86M3ft-O0O0^7) MJOO 

7PartK 

1-26 (8«H)3fr4)0007-5) 2SJ0 

27-62 (869-038-00008-3) 32.00 


53-209 (869^)3Mn009^1) 

210-299 (869-038-00010-5) 

300^399 (86^)3840011-3) 

400-699 (869438-00012-1) 

700-899 (869-03840013-0) 

900-999 (869-038-00014-8) 

1000-1199 (869-038-00015-6) 

1200-1599  _ (869438-00016^) 

1600-1899 „.  (8694384001 7-2) 

1900-1939 (869-038-00018-1) 19JJ0 

1940-1949 (869-03840019-9) WK 

1950-1999 (869-038-00020-2) 41 OO 

20004nd (869-038-00021-1) 27  JO 

t  ..- -..  (869-O38-00Q22-9) 


Joal 
Jon.  1 

Jan.1 

Jon.  1 
Jon.  1 
Jon.  1 
Jon.  I 
Jan.1 
Joa  1 
Jan.1 
Jan.1 
Jan.  I 
Jan.1 
Jan.1 
Jaal 
Jan.1 
Jan.1 
Jan.1 

36A)       Jaal 


20.00 
47  A) 
2iJB0 
37.00 
32X0 
41.00 
46O0 
341)0 
55A) 


•  I 
1-199  ..„ 
20O^nd 

10 


.  (869-03840023-7) 42X0 

.(869-038-00024-6) 37.00 


1-60 „ (869-038-00025-3) 

51-199 (869-038-00026-1) 

200-499 (86H)38-00027-0) 

5004nd  (869-038-00028-8) 


42J0O 
3iOO 
33J)0 
43.00 


Jan.1 
Jan.1 

Jan.1 
Jan.1 
Jan.1 
Jan.1 


.(86»438-0002-6)  TDJBO       Jaal 


11 

12 

1-199 (869438-0003(M)) 17.00  Jav  1 

200-219 (869-038-00031-8) 20A)  Jaal 

220-299 (86^)38-00032-6) 40J»  Jaal 

300^199 (869-038-0003>4) 7SJ00  Jaal 

500-599 (869-03840034-2) 2AS»  Joa  1 

600^nd (869-O38-00035-1) ASM  Jaal 

U (86^438-00036-9)  ......  25J0  Joa  1 


1999 
1999 

1999 
1999 

1999 


1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 

1999 

1999 
1999 

1999 
1999 
1999 
1999 

1999 

1999 
1999 
1999 
1999 
1999 
1999 

1999 


SOJBD 
42.00 
17.00 
28.00 
24.00 


14  Parts: 

1-59 (869-038-O0037-7) .. 

60-139 (869-038-00038-5) .. 

140-199 (869-038-00039-3) .. 

200-1199 (86^-038-00040-7) .. 

1200-€nd - (869-038-00041-5) .. 

15  Parts: 

0-299  (869438-00042-3) 25.00 

300-799 (869-038-00043-1) 36.00 

800-€nd  (869-03840044-0) 24.00 

0-999 (869-03M)0045-8) SiJOO 

1000-€nd (869-038-00046-6) 37.00 

17  Parts: 

1-199  (869-03840048-2) 29.00 

200-239 (869-038-00049-1) 34.00 

240-€nd  (869438-O0OS&4) .. 


181 
1-399  .... 
400-End 

19 


..  (86»4384Q0Sl-2) 48.00 

..  (869-038-00052-1) 14.00 


37.00 
36.00 

Mm 
dbjoo 

51.00 
44.00 


1-140  (869-038-00053-9) .. 

141-199 (86W)38-00054-7)  .. 

200-€nd  (869-038-00055-5) .. 

20  Parts: 

1-399  (869-03840056-3) .. 

400-499 (869-038-00057-1) .. 

500-End  (869-03*40058-0) .. 

21Psrts: 

1-99 (869-038-00059-8) 24A) 

100-169  ...„ (869438-0006O-1) 28.00 

170-199 „„ (869-038-00061-0) 29JJ0 

200-299  .„„ (869-038-000624) 1 1.00 

300^499 (869-O3840063-6) 50XJ0 

500499  ...„ (869-O38-00064M) 28.00 

600-799 (86M38-00065-2) 9.00 

800-1299 (869-038-00066-8) 35.00 

130O*kJ „ (869-038-00067-9) \AJ0O 

22  Parts: 

1-299  „ (869-038-00068-7) .. 

300-€nd  (869-038-0006^)  .. 


UJOO 
32.00 

27  A) 


23 (869-038-00070^ 

24  Parts: 

0-199  (869-038-00071-7) 34.00 

•200-499  (869-03840072-5) 32.00 

500-699 (869-038-00073-3) 18.00 

700-1699 (869-038-00074-1) 40j00 

1 70O-€nd : (869-O38-00075-0) MM 

25 (869-038-000764) 47.00 

§§  1  J)- 1-1 .60 (869-038-00077-6) 27  M 

§§  1.61-1.169 (869-038-00078-4) 50X0 

§§1.170-1.300 (869-O38-00079-2) 34.00 

§§  1  JOl-1400 (869-038-0008(M) 25.00 

§§  1.401-1.440 (869-0384008M) 43.00 

§§1^1-1.500 (869-O38-000e2-2)  30.00 

§§  1i01-1.640 (869438-00083-1) 27.00 

§§  1.641-1  J50 (869-038-00084^ 36.00 

§§  1.851-1.907 (869438-00085-7) 40.00 

§§  1.908-1.1000 (869-038-00086-5) 38jOO 

§§  1.1001-1.1400  (86^438-00087-3) 40X0 

§§  1.1401-End  (869-03840088-1) 55.00 

2-29 (869-O38-00O89-O) 39X0 

30-39  (869-038-00090-3) 28X0 

40-49  „. (869438-00091-1) 17X0 

50-299 (86943840092-0) 21.00 

300-499 (869-038-000934) 37X0 

500-599 (86^438-0009*4) 1 1X0 

600-End  „ (869-038-00095-4) 1 1 XO 

27  Parts: 

1-199  


(869-038-00096-2) 


Jaal.  1999 
Jon.  1.  1999 
Jan.  1, 1999 
Jan.  1, 1999 
Jon.  1.  1999 

Jon.  1,  1999 
Jon.  1.  1999 
Jaa  1,  1999 

Jan.  1.  1999 
Jan.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1.  1999 
Apr.  1,  1999 


Apr.  1 
Apr.  1 
Apr.l 


Apr.  1 

Apr.l 

'Apr.l 

Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.  1 
Apr.l 

Apr.l 
Apr.  1 

Apr.l 

Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 

Apr.l 

Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
'Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 


1999 
1999 
1999 


1999 
1999 
1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 

1999 
1999 

1999 

1999 
1999 
1999 
1999 
1999 

1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


53X0       Apr.  1. 1999 


TNto 
*20O-ErL 

28Psrtie 

0-42  ..L. 
43-end|  .. 

29  Parti  i: 
0-99  ..i.. 
'100-49^ 


1910  (§S 
endT 
191 1-14;  5 
1926  .1 . 
1927-€i|<  I 

30  Part)): 

1-199  V 

200-699 

700-En^ 

31  Park: 
•0-1991 
200-€nd 


321 

1-39,  Voi.  I .. 

1-39,  Vd.  II . 

1-39,  Vol.  Ill 

1-190 

191- 


TM* 


(869-Oa«)0100-9) 26.00 

•100-4SKI  (869-038-00101-2) 13.00 

(869-034-00102-1) 40.00 

900-18^ (869-034^)0103-3) 20.00 

1900-li  0  (§§  1900  to 

1910J5 19) (869-034^104-1) 44.00 

1910.1000  to 

-,i  (869-O34-00105-0) 27.00 

-IW  (869-034-00106-8) 17.00 

(869-034-00107-6) 30.00 

(869-034-00108-4) 41.00 


-199 

700-€n 

31 
•0-199 


1-199  I 
200-299 
300-€n^ 

37 
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vu 


Stock  Nunibsr 
(869-038-00097-1). MOO       Ape.  1,  1999 


THI* 


Stock  Nuinb#f 


.(86^-034-00098-3) 36.00 

.  (869-034-00099-1)  30.00 


,  (869-034-00109-2) 33.00 

(869^34-00110^) 29.00 

,(86W)34-001 11-4)  ......  33.00 

(869-038-00112-8) 21.00 

(869-034-00113-1) 46.00 


15.00 

„ 19.00 

18.00 

.  (869-034401 14-9) 47.00 

(869-034-00115-7) 61.00 

.  (869-034-001 16-5) 33.00 

.  (869-034-001 17-3) 22.00 

.  (869-03^^101 18-1) 26.00 

.  (869-034-001 1^-0) 27.00 

.  (869-034-00120-3) 29.00 

.  (869^)34-00121-1) 38.00 

(869-034-00122-0) 30.00 

.  (869-034-00123-8) 27.00 

.  (869^)34-00124-6) 25.00 

.  (869-0344)0125-4) 44.00 

.  (869-0344)0126-2) 14.00 

.  (869-034-00127-1) 20.00 

.  (869-034-0012fr-9) 21.00 

,  (86^4)344)0129-7) 35.00 

(8694)344)0130-1) 27.00 

.  (8694)344)0131-^ MJBO 

.  (8694)3*4)0132-7) 39.00 


39  .....  4 (8694)344)0133-5) 23.00 

40  Pi 

M9 
50-51    . 
52(52.d 
52(52. 
53-59 

60  

61-62 

63  

64-71 
72-80  \ 
81-«5 
86  ...... 

87-135 

136-14' 

150-18^ 

190-25" 

260-261 


(8694)344)0134-3) 31.00 

(8694)344)0135-1) 24.00 

-62.1018) (8694)344)01364}) 28.00 

1 119-Cnd) (86W)344)013/-tt 33.00 

(86W)344)0138-O 17.00 

(8694)34-00139^) 53.00 

(86W)344)0140-«) 18.00 

(8694)344)0141-6) 57.00 

(8694)344)014^4) 1 1.00 

..„.„ (8694)344)0143-2) 36.00 

(8694)344)0144-1) 31.00 

(8694)344)0144-9) 53.00 

(8694)144)0146-7) 47.00 

(8694)344)0147-5) 37.00 

(8694)344)0148-3) 34.00 

(8694)344)0149-1) 23.00 

(8694)344)0150^ 29J)0 


July  1 

1998 

Julyl 

1998 

July  1 

1998 

July  1 

1999 

»July  1 

1999 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julvl 

1998 

Julyl 

1998 

Julyl 

1999 

Julyl 

1998 

2July  1 

1984 

2July  1 

1984 

2Julyl 

1984 

Julyl 

1998 

Julyl 

,1998 

Julyl 

1998 

«July  1 

1998 

Julyl 

1998 

Julyl 

,  1998 

Julyl 

,1998 

Julyl 

,1998 

Julyl 

,1998 

Julyl 

,1998 

Julyl 

,1998 

Julyl 

,1998 

Julyl 

,1998 

Julyl 

,1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

266-299 (8694)344)0151-3) 

300-399 „.  (8694)344)0152-1) 

400^4 (8694)344)01534)) 

425-699 „ (8694)344)0154-6) 

700-789 _.. (8694)34-00155-6) 

790-End  (8694)344)0156-4) 


33.00 
26.00 
33.00 
42.00 
41.00 
22.00 


41  Chapters: 

1, 1-1  to  1-10 UJOO 

1,1-11  to  Appendix,  2  (2  Reserved) \3XXi 

3-6 14.00 

7  „ 600 

8 „. :..  460 

9 1 3.00 

10-17 960 

18,  Vol.  I,  Ports  1-6  13.00 

18.  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 _ 13.00 

19-100  T. 13X10 

1-100  _ (8694)344)0157-2) 13.00 

101  „ (8694)344)0158-1) 37.00 

102-200 (8694)34-00158-9) 15.00 

201-€nd  (8694)344)0160-2) 13.00 

42  Parts: 

1-399  (86W)344)0161-1)  .. 

400-429 (869-034-00162-9)  .. 

430-End  (8694)344)0163-7)  .. 


34.00 
41.00 
51.00 

43  Parts: 

1-999 (8694)34-00164-5) 30.00 

1000-end (8694)344)0165-3) 48.00 


45  Parts: 

1-199  (869-034-00167-0) 30.00 

20(M99 (8694)34-00168-8) 18.00 

500-1 199 (86*4)344)0169-6) 29.00 

1200-End (8694)344)01704)) 39.00 

46  Parts: 

1-40  (869-0344)0 17 1-8)  .. 

41-69  (8694)344)0172-6)  .. 

70-89  „..  (8694)344)0173-4)  .. 

90-139 (8694)344)0174-2)  .. 

140-155 (8694)34-00176-1)  .. 

156-165 (8694)344)0176-9)  .. 

166-199 (869-034-00177-7)  .. 

200-499 (8694)344)0178-5)  .. 

500-£nd  48694)344)0179-3) .. 


26.00 
21.00 
iOO 
26.00 
14.00 
19.00 
25.00 
22.00 
16.00 

47  Parts: 

0-19  (8694)34-00180-7) 36.00 

20-39  „ (8694)34-00181-5) 27X)0 

40-69  (86W)344)0182-3) 24.00 

70-79  (8694)344)01 8>-1) 37.00 

80-€nd (8694)344>01844» 40.00 

48Cliapter8: 

1  (Ports  1-51) (8694)34-00185-8) 51 « 

1  (Ports  52-99)  (8694)344)0186-6) 29.00 

2  (Ports  201-299) (8694)344)0187-4) 34.00 

3-6 (8694)344)0188-2) 29.00 

7-14 (8694)344)0189-1) 32O0 

15-28  (869-034-00190-4) 33.00 

29-€nd (8694)34-00191-2) 24.00 

49  Parts: 

1-99  (8694)344)0192-1) 3\O0 

100-185 (8694)344<0193-9) 50.00 

186-199 (8694)344)0194-7) 1 1.00 

200-399 (8694)344)0195-5) 46.00 

400-999 (8694)344)0196-3) 64.00 

1000-1 199 (8694)344)0197-1) ]7O0 

1200-End (869-034-001984)) 13.00 

50  Parts: 

1-199  (8694)344)0199-8) A2O0 

200-699 (8694)344)0200-5) 22.00 

600-End  (8694)344)0201-3) 33.00 


Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
July  1 

'July  1 

'July  1 

JJuly  1 

JJuly  1 

iJuly  1 

sjuly  1 

'July  1 

'Julyl 

'Juiyl 

'Julyl 

'Julyl 

Julyl 

Julyl 

Julyl 

Julyl 

Oct.  1 
Oct.  1 
Oct.  1 

Oct.! 
Oct.  1 

.  (8694)344)0166-1)  ......     48.00       Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
(X:t.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 


998 
998 
998 
998 
998 
998 

984 
984 
984 
984 
984 
1984 
984 
984 
984 
984 
984 
998 
998 
998 
998 

998 
998 
998 

998 
998 

998 

998 
998 
998 
998 

998 
998 
998 
998 
998 
998 
998 
998 
998 

998 
998 
998 
998 
998 

998 
998 
998 
998 
998 
998 
998 

998 
998 
998 
998 
998 
998 
998 

998 
998 
998 
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Pff1o#       Revision  Dsto 


CFR  Index  and  Rndngs 
Aids (869-03«)0047-4) 48.00       Joa  1. 1999 


Compiele  1998  CFR  set „ 951.00 

IMicrofiche  CFR  Edihon: 

Subscription  (mailed  OS  issued) 247.00 

Individual  copies 1.00 

Complete  set  (one-time  mailing) 247.00 

Complete  set  (one-time  mailing) :.  264.00 


I99» 

1998 
1996 
1997 
1996 

'  Because  Title  3  is  on  annual  comptation,  ttis  voiunie  and  cM  previous  volumes 
should  be  retained  as  a  pet  monent  reterence  sowce. 

>The  JUy  1,  1985  edition  o(  32  CFR  Parts  1-189  contains  a  note  only  for 
Pvts  1-39  inclusive.  For  ttw  ful  text  of  tl>e  Defense  Acquisition  Regulotions 
in  Ports  1-39,  consult  ttw  ttvee  CFR  volumes  issued  as  of  July  1,  1984,  containing 
mow  ports. 

*The  July  I.  1965  edtion  of  41  CFR  Chapters  1-100  contains  a  note  only 
(or  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulalions 
in  Chapters  I  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1964  containing  those  chapters. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1997  to  June  30,  1998.  The  vdurRs  issued  Jiiy  !,  1997,  s-^cuid  bs  rstsirtsd. 

*No  omerKlmenls  to  this  volume  were  promulgated  during  the  period  January 
I,  1996  through  December  31,  1998.  The  CFR  volume  issued  as  of  January 
1, 1997  should  be  retained. 

'No  amerKtnents  to  this  volume  were  promulgated  duing  the  period  April 
I.  1996,  through  AprI  1.  1999.  The  CFR  volume  issued  as  of  April  1,  1996, 
Should  be  retained. 

*No  amendments  to  this  volurrte  were  promulgated  during  the  period  July 
I,  1996.  ttvough  July  1,  1999.  The  CFR  volume  issued  as  of  July  1,  1998,  should 
be  retained 


LSA  •  List  of  ( 


Additional  tuldre 


Street  add  i  ss 


Daytime  phbne  ii 


Woikld  you  like 
to  know. . . 

if  any  onanges  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
docum^ts  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wi$^  to  subscribe  to  the  LSA 
(List  oftFR  Sections  Affected),  the 
Federal  fiegister  Index,  or  both. 

LSA* 


L^tof( 


CFR  Sections  Affected 

Thej  LSA  (List  of  CFR  Sections  Affected) 
is  diasigned  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fonn. 
Entfies  indicate  the  nature  of  the  change 
such  as  revised,  removed,  or  corrected. 
$271  Der  year. 


Federal  Register  Index 

The  Index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fomi.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agaicies.  Significant  subjects  are  canied 
as  cnoss-references. 
$251  per  year. 


'rUngi 


A  lir^Ang  aid  is  included  in  each  publication  which  lists 
FedonI  Register  page  numtiers  with  the  date  of  put}lication 
in  thf  federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Pnicai  ■  hg  Cods: 


Ordar 

*5421 


I I   1  - 1  !ii3,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  ordier.  Ij^^K 


It's  Easy! 


To  fax  your  orders  (202)  512-2250 
Piione  your  orders  (202)  512-1800 


Thetot^ 

Intematijc^nal  customers  please  add  25%. 
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Additioi 


J-U 


ss/attention  line 


Please  Choose  Method  of  Payment:. 
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Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
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Phone  your  orders  (202)  512^1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 
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Additjonal  address/anention  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

VES     NO 
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AdditdnaT 


Com  >  my  or  personal  name 


(Please  type  or  print) 


address/attention  line 


Please  Choose  Method  of  Payment: 
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This  settion  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyiad  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  so«d  by 
the  Superintendent  of  Documents.  Prices  of 
new  bo^  are  listed  in  the  first  FEDERAL 
REGISitR  issue  of  each  week. 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10CFRPart420 

[Doctolj  No.  E6  RM-96-M21 

RIN19oL-AB01 

State  Btlergy  Program 

AGENCy:!  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  pOE). 

ACTION:!  Interim  final  rule  and 
opportt^ty  for  public  comment. 

SUMMArjy:  Today  the  Department  of 
Energy  (pOE  or  Department)  is 
publishiiig  an  interim  final  rule  revising 
the  regubtions  for  its  State  Energy 
Progran|i,  This  rule  provides  for  the 
possibility  of  certain  activities  being 
funded  under  the  Special  Projects  part 
of  the  program  that  are  not  permitted 
under  ta^  formula  grant  part  of  the 
prograniJ  The  rule  also  provides  for  the 
specification  of  any  Special  Projects 
funding  limitations  by  the  sector 
specific  program  offices  providing  the 
Special  Projects  funding,  and  clarifies 
the  applicability  of  Subpart  B  to  the 
formula  l^ant  part  of  the  program  and  of 
Subpart  !c  to  the  Special  Projects  part  of 
the  program. 

DATES:  tJ^is  rule  becomes  effective 
August  24, 1999.  Written  comments  on 
the  interim  final  rule  must  be  received 
by  DOE  flo  later  than  September  23, 
1999,  to  jansure  consideration. 
AODRESSBS:  Written  comments  (six 
copies  aifi,  if  possible,  a  computer  disk) 
are  to  be  Submitted  to:  Thomas  P.  Stapp, 
U.S.  Department  of  Energy,  Office  of 
Building  Technology,  State  and 
Commui^ty  Programs,  EE-44.  Docket 
Number  BE-RM-96-402, 1000 
[  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-2096. 


Copies  of  the  comments,  as  well  as 
other  parts  of  the  record,  will  be 
available  for  inspection  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday  except  Federal  holidays, 
at  the  following  address:  DOE  Freedom 
of  Information  Reading  Room. 
Department  of  Energy,  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585. 
;     (202)  586-3142. 

For  more  information  concerning 
public  participation  in  this  rulemakine 
proceeding,  see  Section  iV, 
"Opportunity  for  Public  Comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  P.  Stapp,  Office  of  Building 
Technology,  State  and  Commimity 
Programs,  Department  of  Energy,  Mail 
Stop  5E-080,  EE-44,  Forrestal  Building, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-2096. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction  and  Description  of  the 

Program 
n.  Rationale  for  Interim  Final  Rulemaking 
m.  The  Revisions  to  the  Rule 
rv.  Opportunity  for  Public  Comment 

V.  Review  Under  Executive  Order  12612 

VI.  Review  Under  Executive  Order  12866 

VII.  Review  Under  Executive  Order  12988 
Vm.  Review  Under  the  Paperwork  Reduction 

Act 

IX.  Review  Under  the  National 

Environmental  Policy  Act 

X.  Review  Under  the  Small  Business 

Regulatory  Enforcement  Fairness  Act  of 
1996 

XI.  Review  Under  the  Unfunded  Mandate 

Reform  Act  of  1995 

XII.  Review  Under  the  Regulatory  FlexibiUty 
Act 

Xin.  The  Catalog  of  Federal  Domestic 
Assistance 

I.  Introduction  and  Description  of  the 
Program 

On  July  8, 1996,  the  Department 
published  in  the  Federal  Register  an 
interim  final  rule  consolidating  the  State 
Energy  Conservation  Program  (SECP) 
and  the  Institutional  Conservation 
Program  (ICP)  under  the  name  "State 
Energy  Program"  (SEP  or  program).  61 
FR  35890.  On  May  14, 1997,  the 
Department  published  in  the  Federal 
Register  a  final  rule  for  the  program, 
incorporating  revisions  to  the  interim 
final  rule  resulting  fi'om  comments 
received.  62  FR  26726.  The  program 
provides  formula  grants  to  States  for  a 
wide  variety  of  energy  efficiency  and 
renewable  energy  initiatives,  and.  in 
years  when  funding  is  available,  may 


also  offer  financial  assistance  for  a 
niunber  of  State-oriented  competitively 
awarded  Special  Projects  activities  with 
funding  contributed  by  the  Office  of 
Energy  Efficiency  and  Renewable 
Energy's  sector  specific  program  offices. 
Special  Projects  have  been  funded  in 
every  fiscal  year  since  SEP  was 
estabhshed  in  1996.  DOE  expects  the  ' 
Special  Projects  part  of  SEP  to  continue 
in  future  years. 

Among  the  goals  of  the  SEP  Special 
Projects  activities  are  to  assist  States  to: 
accelerate  deployment  of  energy 
efficiency  and  renewable  energy 
technologies;  facilitate  the  acceptance  of 
emerging  and  under  utilized  energy 
efficiency  and  renewable  energy 
technologies;  and, increase  the 
responsiveness''W  Federally  funded 
technology  development  efforts  to 
private  sector  needs. 

When  the  SEP  rule  was  revised  in 
1996  to  provide  for  the  incorporation  of 
the  Special  Projects  activities.  DOE 
envisioned  that  States  would  receive  the 
funding  by  means  of  amendments  to 
their  SEP  formula  grants.  While  the 
Special  Projects  requirements  are 
primarily  covered  under  subpart  C  of 
the  rule,  the  expenditure  prohibitions 
and  limitations  specified  imder  §420.18 
of  subpart  B  continued  to  be  worded  so 
that  the  section  was  deemed  to  apply  to 
both  the  formula  grants  and  the  Special 
Projects  amendments  to  those  grants. 
For  the  first  two  years  of  Special 
Projects  (fiscal  years  1996  and  1997), 
when  Special  Projects  funding  was 
provided  via  the  State  SEP  grant,  that 
was  necessary. 

However,  starting  in  fiscal  year  1998, 
Special  Projects  funding  has  been 
provided  to  States  by  means  of 
individual  grants  for  each  project, 
separate  from  the  SEP  formula  grants. 
DOE  therefore  believes  that  the 
application  of  the  formula  grant 
expenditiu-e  prohibitions  and 
limitations  to  the  Special  Projects  is  no 
longer  necessary,  and  it  reduces  their 
potential  flexibility.  Interest  has  been 
expressed  in  using  Special  Projects 
funding  for  end-use  sector  specific 
infrastructure  improvements  and 
research  and  development  projects,  both 
of  which  are  precluded  or  limited  under 
§  420.18.  DOE  believes  the  Special 
Projects  should  no  longer  be  limited  by 
§  420.18  so  that  the  Special  Projects 
funding  approach  will  be  of  maximum 
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benefit  to  the  end-use  sectors  providing 
the  funding. 

Therefore,  Special  Projects  funding 
will  henceforth  be  required  to  meet  only 
the  limitations  and  prohibitions  that 
apply  to  all  Federal  financial  assistance 
under  10  CFR  part  600  and  any  that  may 
apply  to  the  particular  sources  of 
funding  used  by  the  respective  end-use 
sectors,  as  specified  under  the  annual 
Special  Projects  solicitation/guidance. 
To  dissociate  the  Special  Projects  from 
the  prohibitions  under  420.18,  DOE  is 
revising  the  wording  of  that  section  so 
that  it  applies  only  to  subpart  B  of  the 
rule,  covering  the  SEP  formula  grants. 
DOE  is  making  similar  technical 
revisions  to  odier  sections  of  the  rule  to 
achieve  consistency  in  the  applicability 
of  the  various  subparts  of  the  rule. 

In  addition,  technical  revisions  are 
being  made  to  change  the  designations 
of  Regional  Support  Offices  to  Regional 
Offices,  and  Regional  Support  Office 
Directors  to  Regional  Office  Directors  to 
conform  to  the  official  changes  made  in 
these  designations  as  of  April  25, 1999. 

n.  Rationale  for  Interim  Final 
Knlnnaldns 

bi  ordinary  circumstances,  DOE 
provides  an  opportunity  for  public 
comment  prior  to  making  significant 
final  changes  in  the  rules  for  financial 
assistance  programs.  Similarly,  DOE 
ordinarily  provides  for  an  effective  date 
30  da3rs  or  more  following  the  date  of 
publication  so  that  affacteid  entities  have 
an  opportunity  to  leain  of  changes  and 
prepare  to  comply.  However,  the  1999 
Speidal  Projects  process  is  now 
underway,  and  DOE  would  like  to 
maxiniiT4<  the  range  of  projects  being 
considered  fc»  funding  by  removing  the 
formula  grant  prohibitions  and 
limitations  from  the  Special  Projects  at 
this  time.  Removing  these  special 
prohibitions  and  limitations  will 
provide  immediate  flexibility  and  will 
reduce  burdens  on  State  governments 
consistent  with  government-wide 
imifbrm  administrative  requirements 
applicable  to  grants  to  States  under  10 
C^  part  600.  There  is  no  reason  to 
anticipate  State  objections  would  be 
forthcoming  if  DOE  were  to  propose 
removal  for  public  comment.  Moreover, 
it  is  unlikely  that  any  member  of  the 
public  could  persuasively  object  to  this 
regulatory  change.  On  the  basis  of  the 
foregoing,  DOE  has  decided  to  waive 
prior  notice  and  opportunity  for  public 
comment  because  issuance  of  a  Notice 
of  Proposed  Ridemaldng  is 
impracticable  and  contrary  to  the  public 
interest.  For  the  same  reasons,  DOE  is 
making  today's  interim  final  rule 
efiisctive  immediately. 


m.  The  Revisions  to  the  Rule 

Part  420  (throughout) 

The  designations  of  Regional  Support 
Office  and  Regional  Support  Office 
Director  are  changed  to  Regional  Office 
and  Regional  Office  Director, 
respectively,  throughout  the  rule  to 
conform  to  the  official  redesignations 
made  effective  on  April  25, 1999. 

Section  420.12 
Contribution 


State  Matching 


To  clarify  that  this  section  applies 
only  to  the  SEP  formula  grants,  the 
wording  of  paragraph  (c)  is  changed  so 
that  the  reference  to  "this  part"  becomes 
"this  subpart."  Whereas  "this  part" 
refers  to  the  entire  10  CFR  part  420, 
"this  subpart,"  in  this  context,  refers 
only  to  subpart  B  of  10  CFR  part  420, 
covering  the  SEP  formula  grants.  Cost 
sharing  requirements  for  Special 
Projects  grants  are  covered  imder 
subpart  C. 

Section  420.13    Annual  State 
Applications  and  Amendments  to  State 
Plans 

To  make  the  wording  consistent  with 
changes  being  made  elsewhere  in  the 
rule,  the  wording  of  paragraphs  (a), 
(b)(3)  and  (b)(7)  is  changed  so  that  the 
references  to  "subpart  B  of  this  part" 
become  "this  subpart."  To  clarify  that 
this  section  applies  only  to  the  SEP 
formula  grants,  the  wording  of 
paragraph  (b)(7)  is  changed  so  that  the 
reference  to  "this  part"  becomes  "this 
subpart,"  as  further  explained  under 
420.12  above.  The  applications  referred 
to  under  420.13  are  for  the  SEP  formula 
grants.  Applications  for  Special  Projects 
grants  are  covered  imder  subpart  C. 

Section  420. 1 4    Review  and  Approval 
of  Annual  State  Applications  and 
Amendments  to  State  Plans 

To  make  the  wording  consistent  with 
changes  being  made  elsewhere  in  the 
rule,  the  wording  of  paragraph  (a)  is 
changed  so  that  the  reference  to 
"subpart  B  of  this  part"  becomes  "this 
subpart."  To  clarify  that  this  section 
applies  only  to  the  SEP  formula  grants, 
the  wording  of  paragraphs  (a),  (b)(l)(i), 
(b)(2),  and  (b)(3)  is  changed  so  thuat  the 
references  to  "this  part"  become 
"subparts  A  and  B  of  this  part." 
Whereas  "this  part"  refers  to  the  entire 
10  CFR  part  420,  the  applications  and 
State  plans  covered  under  420.14  need  . 
only  meet  the  requirements  of  subparts 
A  and  B.  Subpart  C  covers  applications 
for  Special  Projects. 


Section  420. 1 7    Optional  Elements  of 
State  Energy  Program  Plans 

To  clarify  that  the  services  referenced 
under  paragraph  (b)(3)  of  this  section 
are  established  under  the  SEP  formula 
grants,  the  wording  of  that  paragraph  is 
changed  so  that  the  reference  to  "this 
part"  becomes  "this  subpart,"  referring 
to  subpart  B  covering  the  formula 
grants. 

Section  420.18    Expenditure 
Prohibitions  and  Limitations 

To  restrict  the  prohibitions  and 
limitations  specified  under  this  section 
to  the  formula  grants  part  of  SEP,  the 
wording  of  paragraph  (a)  is  changed  so 
that  the  reference  to  "this  part"  becomes 
"this  subpart"  as  further  explained 
under  the  revision  to  420.12  above. 
Expenditure  limitations  that  might 
apply  to  Special  Projects  grants  are 
covered  imder  new  §  420.38  under 
Subpart  C.  In  addition,  the  references  in 
paragraphs  (b),  (d)  and  (e)  to  "this  part" 
are  changed  to  "this  subpart"  to  clarify 
that  the  activities  referred  to  are  those 
undertaken  pursuant  to  the  SEP  formula 
grants  covered  by  subpart  B.  To  clarify 
that  the  activities  referred  to  imder 
paragraphs  (e)(3),  (e)(5)  and  (f)  are  those 
introduced  under  paragraph  (e),  the 
wording  of  those  paragraphs  is  changed 
so  that  the  references  to  "this 
paragraph"  become  "paragraph  (e)  of 
this  section." 

Section  420. 1 9    Administrative  Review 

To  clarify  that  the  administrative 
review  referred  to  under  this  section 
applies  only  to  the  formula  grants, 
wording  is  added  to  paragraph  (e) 
specifying  that  it  refers  to  applications 
for  financial  assistance  "under  this 
subpart."  Paragraph  (i)  is  changed  so 
that  reference  to  "this  part"  becomes 
"this  subpart"  to  make  clear  that  the 
State  plans  referred  to  are  those  for  the 
SEP  formula  grants  covered  under  - 
subpart  B. 

Section  420.33    Application 
Requirements 

To  clarify  that  the  applications 
referred  to  under  this  section  are  for  SEP 
Special  Projects  grants,  the  wording  of 
paragraph  (d)  is  changed  so  that  the 
reference  to  "this  part"  becomes  "this 
subpart",  referring  to  subpart  C  which 
covers  Special  Projects  grants. 

Section  420.35    Application  Evaluation 

To  clarify  that  the  information  in 
Special  Projects  applications  must  meet 
the  requirements  under  subpart  C  of  the 
rule,  the  wording  in  paragraph  (a)  is 
changed  so  that  dte  reference  to  "this 
part"  becomes  "this  subpart." 


Executiji^O 
(October  30, 1 
regulatioiis,  le, 
policy  action  I 
I  substantial  dii 
the  relationshi 
Govemmeat  aj 
distribution  of 
levels  of  gover 
sufficient  Isubs 
Executive  I  (prdi 
a  federalism  a: 
decisions  ay  s( 
promulgatji^g  < 
regulatiom  j 

Today's  regii 
not  have  a,  subi 
the  traditiMial 
States  in  r^atii 
Govemmeklt.  P 
assessmenitist 


Federal  Regirter/Vol.  64,  No.  163 /Tuesday,  August  24,  1999/Rules  and  Regulations  46113 


native  Review 
listrative 


on  Evaluation 


New  Seat  ion  420.38    Special  Projects 
Expenditiire  Prohibitions  and 
Limitatiotis 

This  seption  is  being  added  to  provide 
that  expenditure  prohibitions  and 
limitatioris  for  Special  Projects  will  be 
any  geneiiial  prohibitions  and  limitations 
under  10  CFR  part  600  together  with 
any  speqific  prohibitions  and 
limitations  that  may  be  required  by  the 
respective  end-use  sectors  providing 
Special  Iffojects  funding,  as  specifi^ 
each  yeai'jby  category  in  the  Special 
Projects  i^icitation/guidance. 

IV.  Oppf^^tunity  for  Public  Commeiit 

Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  rulemaidng  by 
submitting  data,  views  or  arguments 
with  resp^t  to  the  matters  set  forth  in 
this  notice. 

Conunents  (6  copies  and,  if  possible, 
a  computer  disk)  should  be  identified 
on  the  outside  of  the  envelope,  and  on 
the  documents  themselves,  with  the 
designatibn:  "State  Energy  Program, 
Interim  Fihal  Rule,  Docket  Number  EE- 
RM-96-402."  In  the  event  any  person 
wishing  to  submit  a  written  comment 
cannot  provide  six  copies,  alternative 
arrangemfilnts  can  be  made  in  advance 
by  calling  {(202)  586-2096. 

Any  pe^on  submitting  information 
which  thf  t  person  believes  to  be 
confidential,  and  which  may  be  exempt 
by  law  firoin  public  disclosure,  should 
submit  04^  complete  copy,  as  well  as 
two  copids  from  which  die  information 
claimed  toi  be  confidential  has  been 
deleted.  OpE  shall  make  a 
determination  of  any  such  claim  as  set 
forth  in  IplCFR  1004.11  (53  FR  15661, 
May  3, 19$8). 

V.  RerieWiUnder  Executive  Order 
12612 

Executi^^  Order  12612,  52  FR  41685 
(October  30. 1987)  requires  Uiat 
regulatioii^,  legislation  and  any  other 
policy  action  be  reviewed  for  any 
substantisili  direct  effects  on  States,  on 
the  relatiqi^ship  between  the  National 
Government  and  the  States,  or  on  the 
distributi(^h  of  power  among  various 
levels  of  gjpvemment.  If  there  are 
sufficient  substantial  direct  effects,  the 
Executive  Order  requires  preparation  of 
a  federally  assessment  to  be  used  in 
decisions  py  senior  policy-makers  in 
promidga1|ing  or  implementing  the 
regulation!.  I 

Today's!  tegiUatory  amendments  will 
not  have  a;  substantial  direct  effect  on 
the  traditional  rights  and  prerogatives  of 
States  in  relationship  to  the  Federal 
Government.  Preparation  of  a  federalism 
assessmenltiis  therefore  unnecessary. 


VI.  Review  Under  Executive  Order 
12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  significant 
regulatory  action  imder  Executive  Order 
1 2866, '  'Regulatory  Planning  and 
Review,"  58  FR  51735  (October  4.  1993). 
Accordingly,  this  action  was  not  subject 
to  review  imder  the  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA). 

Vn.  Review  Under  Executive  Order 
12988 

Section  3  of  Executive  Order  12988, 
61  FR  4729  (February  7. 1996),  instructs 
each  agency  to  adhere  to  certain 
requirements  in  promulgating  new 
regulations.  These  requirements,  set 
forth  in  section  3(a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
describes  any  administrative  proceeding 
to  be  available  prior  to  judicial  review 
and  any  provisions  for  the  exhaustion  of 
administrative  remedies.  The 
Department  has  determined  that  today's 
regulatory  action  meets  the 
requirements  of  section  3(a)  and  (b)  of 
Executive  Order  12988. 

Vm.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
record  keeping  requirements  are 
imposed  on  the  public  by  today's  rules. 

IX.  Review  Under  the  National 
Environmental  Policy  Act 

A  programmatic  environmental 
assessment  has  been  prepared  covering 
the  grant  program  under  the  interim 
final  regulations  publishedtoday  which 
was  sent  to  the  States  for  comment  on 
March  27, 1996.  No  comments  were 
received  by  the  end  of  the  14-day 
comment  period.  This  programmatic 
environmental  assessment  resulted  in  a 
finding  of  no  significant  impact 
(FONSI).  A  FONSI  was  issued  on  June 
7, 1996.  The  documents  relating  to  this 
programmatic  environmental 
assessment  are  available  in  the  DOE 
Freedom  of  Information  Reading  Room, 
United  States  Department  of  Energy, 
Room  lE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-3142. 


X.  Review  Under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

The  interim  final  regulations 
published  today  are  subject  to  the 
Congressional  notification  requirements 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Act), 
5  U.S.C.  801 .  DOE  will  report  to 
Congress  on  the  promulgation  of  the 
interim  final  regulations  prior  to  the 
effective  date  set  forth  at  the  beginning 
of  this  notice. 

XI.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  places  a  varietj' 
of  review  and  consultative  obligations 
on  Federal  agencies  proposing 
regulatory  actions  for  Federal 
intergovernmental  mandates.  Today's 
rule  does  nnt  involve  such  a  mandate 
because  the  Unfunded  Mandates  Reform 
Act  excludes  from  the  definition  of 
"Federal  intergovernmental  mandate" 
provisions  in  a  regulation  that  would 
impose  conditions  incident  to  a 
financial  assistance  program  (not 
involving  an  entitlement)  or  a  duty 
arising  from  participation  in  a  volimtary 
Federal  program  2  U.S.C.  658(5).  This 
program  is  a  standard  non-entitlement 
financial  assistance  program  and  States 
are  not  obligated  to  participate  in  it. 

Xn.  Review  Under  the  Regulatory 
Flexibility  Act 

There  is  no  need  to  prepare  a  final 
regulatory  flexibility  analysis  of  today's 
interim  final  regiilatfons  under  the 
Regulatory  Flexibility  Act,  5  U.S.C  601 
et  seq.,  because  they  are  not  subject  to 
a  legal  requirement  for  a  general  notice 
of  proposed  rulemaking. 

Xm.  The  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  niunber  for  the  State  Energy 
Program  is  81.041.  The  Catalog  of 
Federal  Domestic  Assistance  number  for 
the  State  Energy  Program  Special 
Projects  is  81.119. 

List  of  Subjects  in  10  CFR  Part  420 

Energy  conservation.  Grant 
programs — energy.  Reporting  and 
recordkeeping  requirements,  Technical 
Assistance,  Incorporation  by  reference. 

Issued  in  Washington.  DC,  on  July  20, 
1999. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  II  of  Title  10,  Code  of 
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Federal  Regulations  is  amended  as 
follows: 

PAf1T42IMAilENOE01 

1.  The  authority  citation  for  part  420 
continues  to  read  as  follows: 

Audiarity:  Title  m,  part  D,  as  amended,  of 
the  Energy  Policy  and  Conservation  Act  (42 
U.S.C.  6321  et  seq.);  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101  et  seq.) 

PAflT420-(AMENI)EDl 

2.  In  part  420.  revise  all  references  to 
"Regional  Stwport  Office"  to  read 
"Remonal  Office." 

3.1n  part  420.  revise  all  references  to 
"Rmional  Support  Office  Director"  to 
reacrHegional  ^ce  Director." 

11420.12. 42ai3. 420.17. 420.18. 420.19. 
420J3,  and  420.35    [Amended] 

4.  In  subpart  B,  revise  all  references 
to  "this  part"  to  read  "this  subpart"  in 
the  following  sections: 

a.  §420.1^c). 

b.  §  420.13(b)(7)  (second  occurrence). 

c.  §420.17Cb)(3). 
d.$  420.18(a). 
e.§  420.18(b). 

f.  §  420.18(d)  (two  occurrences). 

6  §  420.18(e). 
.§420.19(i). 

5.  la  subpart  C.  revise  the  references 
to  "this  part"  to  read  "this  subpart"  in 
the  following  sections: 

a.  §  420.33(d). 
b.§420.3S(a). 

M420.13, 420.14   lAmendad] 

6.  Revise  all  references  to  "subpart  B 
of  this  part"  to  read  "this  subpart"  in 
the  following  sections:. 

a.  $  420.13(a). 
b.$420.13rb)(3). 
0.$  420.13(b)(7). 
d.§  420.14(a). 

1420.14   [Amended] 

7.  In  section  420.14.  revise  all 
refaorences  to  "this  part"  to  read 
"subparts  A  and  B  of  this  part"  in  the 
following  sections: 

a.  §  420.14(a). 
b.§420.14(b)Q)(i). 
C.§  420.14(b)(2). 
d.§  420.14(b)(3). 

1420.18    [AmandadI 

8.  In  section  420.18,  revise  the  words 
"tliis  psragraph"  to  read  "paragraph  (e) 
of  this  section"  in  the  following 
sections: 

a.  $  420.18(e)(3). 

b.  §  420.18(e)(5). 
c.$  420.18(f). 

|42ai«   [Amended] 

9.  In  420.19,  add  the  words  "under 
this  stibpart"  after  the  words  "financial 
assistance"  in  the  following  paragraph: 

§  420.19(e). 


10.  A  new  section  420.38  is  added 
under  subpart  C,  to  read  as  follows: 

1420.38    Special  proiects  expenditure 
proMbWona  and  limlMiona. 

(a)  Expenditures  under  the  special 
projects  are  subject  to  10  CFR  part  600 
and  to  any  prohibitions  and  limitations 
required  by  the  DOE  programs  that  are 
providing  the  special  projects  funding. 

(b)  DOfi  must  state  any  expenditure 
prohibitions  or  limitations  specific  to  a 
particular  category  of  special  projects  in 
the  annual  SEP  special  projects 
solidtation/guidance. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminletratlon 

14CFRPart71 

[AirapMM  DoclMt  No.  90-ASO-10] 

EstaMMinMfit  of  Class  D  Airspacs; 
Tupelo,  MS 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action;  Final  rule. 

SUMHARY:  This  action  establishes  the 
Class  D  airspace  at  Tupelo,  MS.  The 
City  of  Tupelo,  Mississippi  Airport 
Authority  nas  installed  a  control  tower 
at  the  Tupelo  Mimidpal— C.D.  Lemons 
Airport.  As  a  result.  Class  D  surfece  area 
airspace  is  required  when  the  control 
tower  is  open  to  accommodate  current 
Standard  Instrument  Approach 
Procedures  (SIAP)  and  for  Instrument 
Flight  Rules  (IFR)  opmations  at  the 
airport.  This  action  establishes  Class  D 
airspace  extendins  upward  £rom  the 
surrace  to  and  including  2,800  feet  MSL 
within  4.1-mile  radius  of  the  Tupelo 
Mtmicipal — CD.  Lemons  Airport. 
Control  tower  hours  of  operation  are 
scheduled  for  0600—2200,  daily. 
EFFECTIVE  DATE:  0901  UTC.  November  4, 
1999. 

FOR  FUnrTHER  MFORHATION  CONTACT. 
Nancy  B.  Shelton,  Manager,  Airspace 
Brandi.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atianta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  MFORHATION: 

History 

On  July  13, 1999,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  D  airspace  at  Tupelo. 
MS.  (64  FR  37713).  This  action  provides 
adequate  Class  D  airspace  for  IFIl 
operations  at  Tupelo  Municipal — CD. 


Lemons  Airport  Designations  for  Class 
D  airspace  extending  upward  from  the 
surfece  of  the  earth  are  published  in 
FAA  Order  7400.9F  dated  September 
10. 1998,  and  affective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  part  71.1.  The  Class 
D  designation  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  stibmitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
was  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  D  airspace  at 
Tupelo,  MS.  The  Qty  of  Tupelo, 
Mississippi,  has  installed  a  control 
tower  at  the  Tupelo  Municipal — CD. 
Lemons  Airport.  As  a  result.  Class  D 
surfece  area  airspace  is  required  when 
the  control  tower  is  open  to 
accommodate  current  Standard 
Instrtunent  Approach  Procedures  (SIAP) 
and  for  Instrument  Flight  Rules  (IFR) 
operations  at  the  airport.  This  action 
establishes  Class  D  airspace  extending 
upward  from  the  surfece  to  and 
including  2,800  feet  MSL  within  a  4.1- 
mile  radius  of  die  Tupelo  Municipal- 
CD.  Lemons  Airport.  Control  tower 
hours  of  operation  are  scheduled  for 
0600-2200,  daily. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  thmefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Ordw  12866;  (2)  is  not  a 
"si^iificant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  miniTnal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air    • 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  tmder  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subfede  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  die  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


14  CFR  Part 
[Airspace  Doc 


AGENCY:  Ffedc 
Administr&ti( 
ACTION:  Final 

summary:  Th 
Class  E  airspi 
Global  PoSitic 
Runway  {^W 
Approach  Pre 
developed  foi 
Airport.  As  a 
controlled  air 
from  700  feet 
(AGL)  is  naed 
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PART  TJI  —DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  i  AIRSPACE  AREAS, 
AIRWAYtS;  ROUTES,  AND  REPORTING 
POINTS 

1.  Th^fauthority  citation  for  14  CFR 
part  71  pbntinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  Ed  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Coijib.,  p.  389. 

S71.1    [UrMmlad] 

2.  Thq  Incorporation  by  reference  in 
14  CFR  ^a.l  of  Federal  Aviation 
Admini^^tion  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  S^jttember  10, 1998,  and  effective 
SeptemMr  16, 1998,  is  amended  as 
follows:  i . 

Paragr^j^h  5000    Class  D  Airspace 

*  •    i !    *         »         * 

ASO  MS  |)  Tupelo,  MS  [Newl 

Tupelo  Municipal— C.D.  Lemons  Airport,  MS 
(Lat.  3'^jl6'00"N,  long  88°46'11"W) 
That  ait^pace  extending  upward  from  the 
surface  to;  ind  including  2,800  feet  MSL 
within  a  4.a-raile  radius  of  Tupelo 
Municipalf-C.D.  Lemons  Airport.  This  Class 
D  airspac^tarea  is  effective  during  the 
specific  dwes  and  times  established  in 
advance  b)|  a  Notice  to  Airmen.  The  effective 
date  and  tjitne  will  thereafter  be  continuously 
published  In  the  Airport/Facility  Director. 

*  *         *         *         * 
Issued  i^  College  Park,  Georgia,  on  August 

17,  1999.  : 

Wade  T.  (krpenter, 

Acting  AftJr  ager.  Air  Traffic  Division, 

Southern  Region. 

(FR  Doc.  99-21927  Filed  8-23-99;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Ai^iation  Administration 

14  CFR  P«rt  71 

[Airspace  Docket  No.  99-ASO-1 1] 

Amendment  of  Class  E  Airspace;  Fort 
Rucker,  A|. 

agency:  ^jfderal  Ak^iation 
Administittion  (FAA).  DOT. 

ACTION:  Fttal  rule. 

^ . 

summary:  trhis  amendment  modifies 
Class  E  aibpace  at  Fort  Rucker,  AL.  A 
Global  Portioning  System  (GPS) 
Runway  (RWY)  22  Standard  Instrument 
Approach  |»rocedure  (SIAP)  has  been 
developed  for  Florida  Municipal 
Airport.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  f^t  Above  Ground  Level 
(AGL)  is  naeded  to  accommodate  the 


SIAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  Florala  Municipal 
Airport. 

EFFECTIVE  DATE:  0901  UTC.  November  4. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 
History 

On  July  13,"  1999.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
amending  Class  E  airspace  at  Fort 
Rucker,  AL  (64  FR  37717).  This  action 
provides  adequate  Class  E  airspace  for 
IFR  operations  at  Florala  Municipal 
Airport.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  FAA  Order 
7400.9F,  dated  September  10,  1998,  and 
effective  September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 


This  amendment  to  part  71  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Fort  Rucker,  AL.  A  GPS  RWY  22  SL\P 
has  been  developed  for  Florala 
Municipal  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SIAP  and  for  IFR 
operations  at  Florala  Municipal  Airport. 

The  FAA  has  determined  Aat  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procediu^s  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  niunber  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibifity  Act. 

List  of  Sulqects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120:  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points  dated 
September  10. 1998,  and  effective 
September  16. 1998.  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

ASO  AL  E5  Fort  Rucker,  AL  (Revised] 

Fort  Rucker.  Cairns  AAF,  AL 

(Lat.  31°16'37"N,  long.  85°42'36"W) 

Andalusia— Opp  Airport.  Andalusia.  AL 
(Lat.  31''18'32"N.  long.  86°23'38"W) 

Florala  Municipal  Airport.  AL 
(Lat.  31°02'38'TM,  long.  86°18'37"W) 
That  airspace  extending  upward  from  700 

feet  or  more  above  the  surface  within  the  area 

bounded  by  a  line  beginning  at  lat. 

31°38'01"N,  long.  86''23'30"W:  to 

31"'45'01"N,  long.  85°3d'00"W;  to  lat. 

3ri7'01'TSi,  long.  85°26'00"\V;  to  lat. 

3r04'01"N.  long.  85°52'00"W;  to  lat. 

31''O3'02"N.  long.  86''11'04"W:  to  and 

clockwise  along  the  arc  of  a  6.5-mile  radius 

circle  of  Florala  Municipal  Airport  to  lat. 

31°02'14'TSI.  long.  86°26'10"W;  to  the  point  of 

beginning  and  within  a  7-miie  radius  of 

Andalusia — Opp  Airport. 

Issued  in  College  Park.  Georgia,  on  August 
17. 1999. 

Wade  T.  Caprenter, 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  99-21926  Filed  8-23-99:  8:45  am) 
BILUNG  COOE  4910-1 3-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Alrapac*  Docket  No.  90-ASO-16] 

Removal  of  Class  E  Airspacs; 
Arlington,  TN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  E5 
airspace  at  Millington,  TN.by  revoking 
the  airspace  for  the  Arlington  Miuiicipal 
Airport.  The  City  of  Arlington,  TN,  has 
closed  the  Arlii^on  Municipal  Airport. 
Therefore,  the  Class  E5  airspace  for  the 
Arlington  Mimicipal  Airport  must  be 
revoked.  This  airspace  is  part  of  the 
Millington,  TN,  Class  E5  airspace  area. 
EFFECTIVE  DATE:  0901  UTC,  November  4, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Brandi,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20626,  Adanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

The  Arlington  Mimicipal  Airport  is 
within  the  Millington,  TN,  Class  E5 
airspace  area.  The  City  of  Arlington,  TN, 
has  elected  to  close  the  Arlington 
Municipal  Airport.  Therefore,  the  Class 
E5  airspace  must  be  revolted.  This  rule 
wnll  become  effective  on  the  date 
specified  in  the  "DATE"  section.  Since 
this  action  removes  the  Class  E5 
airspace,  and  as  a  result,  eliminates  the 
impact  of  Qass  E5  airspace  on  users  of 
the  airspace  in  the  vicinity  of  the 
Arlington  Municipal  Airport,  notice  and 
public  procedure  imder  5  U.S.C.  553(b) 
are  unnecessary. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  Class  E5  airspace  at 
Arlington.  TN. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  tl.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  firom  700  feet  or  more 
above  the  surface  of  the  earth. 


ASO  TN  ES    Millington,  TN  (Revised] 

Memphis  NAS/Millington  Municipal 
Airport,  TN 
(Ut.  35°21'20"N,  long.  89°40'22"W) 
Charles  W.  Baker 

(Lat.  35<'16'44"N,  long.  89''55'53"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Memphis  NAS/Millington  Municipal 
Airport  and  within  a  6.3-mile  radius  of 
Charles  W.  Baker  Airport;  excluding  that 
airspace  within  the  Memphis,  TN,  Class  E 
airspace  area. 
***** 

Issued  in  College  Park  Georgia,  on  August 
17, 1999. 

Wade  T.  Carpenter, 
Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
(PR  Doc.  99-21925  Filed  8-23-99;  8:45  am] 

BM-LMG  CODE  4VI0-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  99-ASO-13] 

Establishment  of  Class  E  Airspace; 
Pikeville,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Pil^eville,  KY.  A  Global 
Positioning  System  (GPS)  Runway 
(RWY)  8  Standard  Instrument  Approach 
Procedure  (SIAP)  and  a  GPS  RWY  26 
SIAP  have  been  developed  for  Pike 
Coimty — Hatcher  Field  Airport.  As  a 
result,  controlled  airspace  extending 
upward  from  700  feet  Above  Grotmd 
Level  (AGL)  is  needed  to  accommodate 
the  SIAP  and  for  Instrument  Flight 
Rules  (IFR)  operations  at  Pike  County — 
Hatcher  Field  Airport.  The  operating 
status  of  the  airport  will  change  firom 
Visual  Flight  Rules  (VFR)  to  include  IFR 
operations  concurrent  with  the 
publication  of  the  SIAP. 

EFFECTIVE  DATE:  0901  UTC,  November  4, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atianta,  Georgia  30320; 
telephone  (404)  305-5627. 

SUPPLEMENTARY  INFORMATK>N: 

History 

On  July  16, 1999,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E  airspace  at 
Pikeville,  KY  (64  FR  38386).  This  action 
provides  adequate  Class  E  airspace  for 
IFR  operations  at  Pike  County — Hatcher 
Field  Airport.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  FAA  Order 
7400.9F  dated  September  10, 1998,  and 
effective  September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequenUy  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
was  received. 
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The  Rvm 

This  (inendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71),  establishes  Class  E  airspace  at 
PikeviUk  KY.  A  GPS  RWY  8  SIAP  and 
a  GPS  RtWY  26  SIAP  have  been 
developed  for  Pike  County — Hatcher 
Field  AJtport.  Controlled  airspace 
extenditig  upward  from  700  feet  AGL  is 
needed  to  acconunodate  the  SIAP  and 
for  IFR  operations  at  Pike  County — 
Hatcher  Field  Airport.  The  operating 
status  of  jthe  airport  will  change  from 
VFR  to  ii^clude  IFR  operations 
concurr  3kit  with  the  publication  of  the 
SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  [technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessan'  to  keep  them  operationally 
cuiTent.||t,  therefore,  (1)  is  not  a 
"signifittot  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significtnt  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 1 1034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a  ' 

Regulatory  Evaluation,  as  the 
anticipajt^d  impact  is  so  minimal.  Since 
this  is  ajijoutine  matter  that  will  only 
affect  ait  {traffic  procediues  and  air 
navigatipn,  it  is  certified  that  this  rule 
will  not 'l^ave  a  significant  economic 
impact  oh  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 

List  of  SkOiiects  inl4  CFR  Part  71 

Airsp^i  :e,  Incorporation  by  reference, 
Navigatibn  (air). 

Adoptio^  of  the  Amendment 

In  coni^deration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

part7-|f-0esignati0n  of  class  a, 
class  q,  class  c,  class  d  and 
class  ^airspace  areas; 
airway^;  routes;  and  reporting 
points! 

1.  Thejiiuthority  citation  for  14  CFR 
part  71  ddntinues  to  read  as  follows: 

AuthoH^:  49  U.S.C.  106(g),  40103.  40113, 
40120;  Ed»;10854,  24  FR  9565.  3  CFR,  1959- 
1963  Coni*.,  p.  389. 

f71.1    [JJLJnMKlecq 

2.  The  hicorporation  by  reference  in 
1 4  CFR  7  J .  1  of  Federal  Aviation 
Adminisjttation  Order  7400.9F,  Airspace 
DesignatSons  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Pamgraph  6005  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth. 

***** 

ASO  KY  E5  Pikeville.  KY  [New] 

Pike  County — Hatcher  Field  Airport 

(Lat.  37°33'44"  N,  long.  SrsS'SB"  W) 
Prestonburg,  Big  Sandy  Regional  Airport.  KY 
(Ut.  37°45'04"  N,  long.  82°38'13"  W) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  6.7- 
mile  radius  of  Pike  County — Hatcher  Field 
Airport,  excluding  that  airspace  within  the 
Prestonburg,  KY,  Class  E  airspace  area. 
*         *         *         »         » 

Issued  in  College  Park,  Georgia,  on  August 
17, 1999. 

Wade  T.  Carpenter, 

Acting  Mnnnger,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  99-21924  Filed  8-23-99;  8:45  am] 

BILLING  CODE  4910-ia-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121, 125 

[DockM  No.  FAA-1 999-61 40;  AmdL  Nos. 
121-^271  &  125-32] 

RIN  2120-AG88 

Revisions  to  Digital  Flight  Data 
Recorder  Requirements  for  Airbus 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  action  amends  the  flight 
data  recorder  regulations  by  adding 
language  to  allow  certain  Airbus 
airplanes  to  record  certain  data 
parameters  using  resolution  and 
sampling  requirements  that  differ 
slightly  bom.  the  current  regulation. 
This  amendment  is  necessary  because 
the  Airbus  airplanes  are  unable  to 
record  certain  flight  parameters  under 
the  existing  criteria  without  undergoing 
unintended  and  expensive  retrofit. 
DATES:  This  final  rule  is  effective  August 
17, 1999.  Comments  must  be  submitted 
on  or  before  September  17, 1999. 
ADDRESSES:  Comments  on  this  final  rule 
should  be  mailed  or  delivered,  in 
duplicate  to:  US  Department  of 
Transportation  Dockets,  Docket  No. 
FAA-1999-6140,  400  Seventh  Street, 
SW.,  Room  Plaza  401,  Washington,  DC 
20590.  Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTS®faa.gov. 
Comments  may  be  filed  and/or 
examined  in  Room  Plaza  401  between 


10  a.m.  and  5  p.m.  weekdays  except 
Federal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT:  Gary 
E.  Davis,  Air  Carrier  Operations  Branch 
(AFS-201),  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone  (202) 
267-8166. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

This  final  rule  is  being  adopted 
without  prior  notice  and  prior  public 
comment.  The  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  1134; 
February  26, 1979),  however,  provide 
that,  to  the  maxiiniini  extent  possible, 
operating  administrations  for  the  EKDT 
should  provide  an  opportunity  for 
public  comment  on  regulations  issued 
without  prior  notice.  Accordingly, 
interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  relating  to  environmental, 
energy,  federalism,  or  international 
trade  impacts  that  might  result  from  this 
amendment  also  are  invited.  Comments 
must  include  the  regulatory  docket  or 
amendment  number  and  mustlje 
submitted  in  duplicate  to  the  address 
above.  All  comments  received,  as  well 
as  a  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  on  this  rulemaking,  will  be 
filed  in  the  public  docket.  The  docket  is 
available  for  public  inspection  before 
and  after  the  comment  closing  date. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  comments.  Late  filed  comments  will 
be  considered  to  the  extent  practicable. 
This  final  rule  may  be  amended  in  light 
of  the  comments  received. 

Commenters  who  want  the  FAA  to 
acknowledge  receipt  of  their  comments 
su'umitted  in  response  to  this  final  rule 
must  include  a  preaddressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-1999- 
6140.  The  postcartl  will  be  date-stamped 
by  the  FAA  and  mailed  to  the 
commenter. 

Availability  of  Final  Rule 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339),  or 
the  Government  Printing  Office's  (GPO) 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 
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Internet  users  may  reach  the  FAA's 
web  page  at  http://www.fiaa.gov/avT/ 
ann/npnn/nprm.htm,  or  the 
Govemmoit  Printing  OfBce's  webpage 
at  http://www.acce8s.gpo.gov/nara  for 
access  to  recently  publisheid  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1, 800 
Independence  Avenue,  SW, 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
niunber  of  this  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  Notices  of 
Proposed  Rulemaking  or  Fiiud  Rules 
should  request  firom  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  foocedure. 

SmaU  Entity  Inquiries 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  jrour  local  FAA  official,  you  may 
contact  Chariene  Brown,  Program 
Anafyst  Staff,  Office  of  Rulemaking, 
ASM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.  Washington,  DC  20591, 1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  at  http://%irww.Caa.gov  and 
may  send  electronic  inquiries  to  the 
following  internet  address:  9-tAWA- 
SBREFA9foa.gov. 


Sfatement  of  the  Problem 

After  the  amendments  to  the  DFDR 
requironents  become  effective  on 
August  18, 1997  (62  FR  38362),  the  FAA 
begui  receiving  telephone  inquiries, 
requests  for  meetings,  and  petitions  for 
exemption  firom  Airous  Industries 
(Airbus)  concerning  the  economic 
impact  of  the  amendnvents  on  certain 
Airous  airplanes.  Airbus  claimed  that  in 
order  to  comply  with  the  new  DFDR 
recording  requirements  of  14  CFR 
Appendbc  M,  its  A300  B2/B4  series, 


A318/A319/A320/A321  series,  and  its 
A330/A340  series  airplanes  would  have 
to  undergo  major  equipment  retrofits. 
During  the  rulemaking,  the  FAA  had 
stated  that  the  rule  was  being  tailored  to 
avoid  major  eouipment  retrofits. 

The  digital  uignt  data  recorders 
pFDRs)  in  the  affected  Airbus  airplanes 
already  record  the  required  parameters, 
but  some  of  the  resolution  and  sampling 
intervals  for  certain  parameters  differ 
slightly  from  those  required  by 
Appendix  M.  Airbus  noted  this 
difference  in  its  comment  to  the  NPRM, 
but  the  comment  was  not  fully 
addressed  in  the  preamble  to  the  final 
rule,  issued  in  August  1997. 

History  of  Amendments  to  DFDR 
Requirements 

On  February  22, 1995,  the  NTSB 
recommended  that  the  FAA  require 
upgrades  of  the  flight  data  recorders 
in^alled  on  certain  airplanes  to  record 
certain  additional  parameters  not 
required  by  the  current  regulations.  Two 
of  the  recommendations  made  by  the 
NTSB  affected  the  subject  Airbus 
airplanes: 

tieconunendation  No.  A-9S-26.  

Amend,  by  December  31. 1995. 14  CFR 
121.343. 125.225.  and  135.152  to  require 
that  Boeing  727  airplanes.  Lockheed  L- 
1011  aiipliules.  and  all  transport 
categOTy  airplanes  operated  under  14 
CFR  parts  121, 125,  or  135  whose  type 
COTtificates  q>ply  to  airplanes  still  in 
production,  be  equipped  to  record  on  a 
ffight  data  recorder  system,  as  a 
minimiim,  the  parametos  listed  in 
"Proposed  Minimum  FDR  Parameter 
Requirements  for  Airplanes  in  Service" 
plus  any  other  parameters  required  by 
current  regulations  ^plicable  to  each 
individual  airplane.  Specify  that  the 
airplanes  be  so  equipped  by  January  1, 
1998.  or  by  the  later  date  when  they 
meet  Stage  3  noise  requirements  but, 
regardless  of  Stage  3  compliance  status, 
no  later  than  December  31, 1999. 
(Classified  as  Class  n.  Priority  Action) 

Recommendation  No.  A-9S-27.  

Amend,  by  December  31, 1995,  l4  CFR 
121.343, 125.225,  and  135.152  to  require 
that  all  airplanes  operated  imder  14  CFR 
parts  121, 125,  or  135,  having  10  or 
more  seats,  and  for  which  an  original 
airworthiness  certificate  is  received  after 


December  31, 1996,  record  the 
parameters  listed  in  "Proposed  FDA 
Enhancements  for  Newly  Manufactured 
Airplanes"  on  a  flight  data  recorder 
having  at  least  a  25-hoiu'  recording 
capacity.  (Classified  as  Class  n.  Priority 
Action) 

Notice  of  Proposed  Rulemaking 

On  July  16, 1996,  the  FAA  published 
a  notice  for  proposed  rulemaking 
(NPRM)  (Notice  No.  96-7.  61  FR  37143) 
addressing  revisions  to  DFDR  rules.  The 
proposals  were  based  on  the  NTSB 
recommendations,  information  obtained 
through  the  public  hearing,  and  the 
efforts  of  the  ARAC  working  group. 

As  part  of  its  comment  to  the 
proposed  rule.  Airbus  stated  that  there 
were  current  recorder  systems  that 
record  the  required  parameters  at 
sampling  rates  or  resolutions  that  difiiar 
fiom  the  proposed  appendix  M.  Airbus 
suggested  that  the  rates  and  resolutions 
be  changed  since  meeting  them  would 
impose  significant  retrofit  costs  on 
operators  of  Airbus  airplanes.  It  was  not 
until  Airbus  petitioned  for  exemption 
from  the  Appendix  M  requirements  that 
the  FAA's  attention  was  focused  on  the 
insufficient  response  to  the  Airbus 
comment,  the  significant  number  of 
Airbus  airplanes  involved,  and  the 
minor  variations  that  would  be  required 
firom  Appendix  M  requirements.  As 
stated  previously,  it  Mras  never  the 
intention  of  die  FAA  to  require 
opmators  of  any  airplanes  to  incur 
significant  equipment  retrofit  costs  in 
order  to  conqply  with  the  requirements 
for  DFDR  upgrades. 

The  FAA  believes  that  had  it  fully 
understood  the  overaU  impact  the  final 
rule  would  place  on  operators  of  Airbus 
airplanes,  it  would  have  made  spedfic 
provisions  to  reduce  or  eliminate  diat 
impact  in  the  final  rule. 

Petitions  /or  Exemption 

On  April  9, 1998,  Airbus  petitioned 
the  FAA  for  permanent  exemptions 
firom  part  121,  appendix  M.  Airbus 
requested  that  the  A319/320/321  series 
aircraft  be  exempted  from  the  appendix 
M  resolution  requirements  and  be 
allowed  to  record  these  alternatives  for 
the  folloviring  parameters: 


Parameter 


(12B)  pMch  control  iiiput  position  . 
(13b)  lateral  control  input  position 

(14a)  rudder  pedal  position  

(19)  pitch  trim  surface  position  .... 


Current 
rssolulion 


0.088° 
0.088° 
0.08r 
0.088° 


Record 
resolution 


series  ai  rcrai 


(7)  roll  atnjde 
(12B)pilclhcof 
(13B)  latetBl  a 
(14a)  ruder  pe< 

(15)  lefts  right 

(16)  ailer^fi  & 
to6 


(17)  rudder  po) 

(19)  pitch  trim 

(20)  flap  0ositi< 
(21)slat|^siti( 
{24)  outside  ail 


0.064° 
0.080° 
0.050° 
0.064° 


services  nkay 
paramet^ijs  u! 
resolutiohs  11: 
with  the  NTS 
variation^  jane 
the  proposed 
significantly  i 
investigate  ac 


o incur 
ifit  costs  in 
iquiiements 
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Airbus  requested  that  the  A330/340 
series  aircraft  be  exempted  firom  the 


Appendix  M  resolution  requirements 
and  be  allowed  to  record  these 


alternatives  for  the  following 
parameters: 


Parameter 


(7)  roll  atiijde 

(12B)  pit(^  control  input  position  . 
(136)  lateml  control  input  position 
(14a)  rud0r  pedal  position  

(15)  left  S  tight  elevator  position  . 

(16)  aileron  &  spoiler  position:  right  intward  and  outlxard  aileron  left  inboard  and  outboard  ailron  right  and  left  spoiler  no.  2 
to  6 


(17)  mdd^  positioh 

(19)  pitch; ^m  surface  position 

(20)  flap  position 

(21)  slat  position  

(24)  outsifj^  air  temperature 


Current 
resolu- 
tion 


0.703° 
0.703° 
0.703° 
0.703° 
0.352° 

0.352° 
0.352° 
0.703° 
0.176° 
0.086° 
0.250° 
0.250° 
0.5° 


Re- 
quired 
resolu- 
tion 


0.500° 
0.064° 
0.80° 
0.120° 
0.090° 

0.100° 
0.100° 
0.100° 
0.120° 
0.051° 
0.165° 
0.120° 
0.3° 


Airbuj  also  requested  that  the  A330/ 
340  serial  aircraft  be  exempted  from  the 
appendix!  M  resolution  requirements 
and  be  a  [lowed  to  record  these 
altemati  i^s  for  the  following 


Paramewr  Interval  in 
seconds— 


^-f 

(14)  mdd^t  pedal  posi- 
tion ....».; 

(17)  rudd^f  position  .... 


Current 
sam- 
pling 


Re- 
quired 
Sam- 
pling 


0.5 

0.5 


Airbus  Industries  stated  that  current 
Airbus  A3l9,  320,  321.  330.  and  340 
series  airplanes  are  equipped  with  a 
digital  flight  data  recording  system 
(DFDRS)  that  records  all  mandatory 
parameters,  numbers  1  through  34. 

The  FAA  has  determined  that  it 
would  n^t  be  appropriate  to  grant  an 
exempti(>ti  to  Airbus  on  behalf  of  the 
operators  of  its  aircraft.  Even  if 
exemptions  were  granted  to  individual 
operatorf^  they  would  have  to  be 
permanent.  The  FA  has  determined  that, 
under  suiqh  circumstances,  a  change  to 
the  rule  language  of  appendix  M  is  the 
only  apprppriate  means  to  account  for 
the  differences  in  Airbus  DFDR 
equipmeht.  Accordingly,  the  FAA  is 
amending  part  121  appendix  M,  and 
part  125  appendix  E  to  indicate  that 
certain  Airbus  airplanes  already  in 
services  niay  record  the  indicated 
parameteis  using  the  rates  and 
resolutions  listed.  The  FAA  consulted 
with  the  NTSB  concerning  this 
variation,  and  the  NTSB  indicated  that 
the  proposed  change  would  not 
significanily  affect  its  ability  to 
investigate  accident  or  incidents. 

The  FAA  has  determined  that  these 
changes  will  not  adversely  affect  the 
safety  of  the  aircraft,  hinder  the 


investigation  of  accidents  or  incidents 
by  the  NTSB,  nor  compromise  the  intent 
of  the  DFDR  rules.  This  amendment  will 
revise  the  resolution  recording 
requirements  of  parameters  7, 12(b), 
13)b).  14(a),  15, 16, 17, 19,  20,  21and  24. 
and  the  sampling  interval  for  parameters 
14(a)  and  17.  The  FAA  has  determined 
that  these  changes  can  be 
accommodated  by  footnotes  in  appendix 
M  to  part  121  and  appendix  E  to  part 
125. 

Good  Cause  for  Immediate  Adoption 

Sections  553(b)(3)(B)  and  553(d)(3)  of 
the  Administrative  Procedure  Act  (APA) 
5  U.S.C.  553(b)(3)(B)  and  553(d)(3)) 
authorize  agencies  to  dispense  with 
certain  notice  procedxu-es  for  rules  when 
they  find  "good  cause"  to  do  so.  Under 
section  553(b)(3)(B).  the  requirements  of 
notice  and  opportimity  for  comment  do 
not  apply  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
"impracticable,  imnecessary,  or  contrary 
to  the  public  interest."  Section  553(d)(3) 
allows  an  agency,  upon  finding  good 
cause,  to  make  a  rule  effective 
immediately,  thereby  avoiding  the  30- 
day  delayed  effective  date  requirement 
in  section  553. 

The  FAA  finds  that  notice  and  public 
comment  to  this  final  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  This  final 
rule  amends  the  flight  data  recorder 
regulations  by  adding  language  to  the 
appendices  of  parts  121  and  125  to 
allow  certain  Airbus  airplanes  to  record 
certain  data  parameters  using  resolution 
and  sampling  requirements  that  differ 
slightly  from  the  current  regulation.  As 
a  result,  the  FAA  has  determined  that 
notice  and  public  comment  are 
unnecessary  because  the  change 
effectuates  the  original  intent  of  the 


regulation,  is  not  controversial,  and  is 
unlikely  to  result  in  adverse  conunents 
since  it  affects  only  operations  of  Airbus 
airplanes. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second^  the  Regulatory  Flexibility  Art 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  chmges 
on  small  entities.  Third,  0MB  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade. 

The  FAA  has  determined  that  there 
are  no  costs  associated  with  this  final 
rule;  the  rule  imposes  no  costs  upon 
operators  of  Airbus  airplanes.  Instead, 
this  rule  change  relieves  operators  of 
Airbus  airplanes  irom  a  regulatoiy 
burden  that  was  inadvertently  imposed 
on  them  in  the  adoption  of  the  1997 
regulations,  and  would  have  an  impact 
beginning  August  18, 1999.  This  change 
effectuates  the  original  intent  of  the 
1997  regulations. 

The  FAA  has  determined  this  rule  is 
not  "a  significant  regiilatory  action" 
imder  section  3(f)  of  Executive  Order 
12866  and,  therefore,  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  The  rule  is  not  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034.  February 
26. 1979).  The  rule  will  not  have  a 
significant  impact  on  a  substantial 
numberof  small  entities  and  will  not 
constitute  a  barrier  to  international 
trade. 
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Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regidation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  r^ulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  "Hie  RFA  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  RFA.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  1980  act  provides 
that  the  head  of  the  agency  may  so 
certify  and  an  RFA  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  has  determined  that  there 
are  no  costs  associated  with  this  final 
rule.  Accordingly,  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Federal  Aviation 
Administration  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Analysis 

The  revised  rule  will  have  little  or  no 
impact  on  trade  for  U.S.  firms  doing 
business  in  foreign  countries  and 
foreign  firms  doing  business  in  the 
United  States. 

Federalism  Implicattons 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  determined  that 
there  are  no  requirements  for 
information  coUection  associated  with 
this  final  rule. 

Unfunded  Mandates  Reform  Act 
Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditiue  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
ei^orceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533.  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  die 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  nile  does  not  contain  a  Federal 
intergovernmental  or  private  sector 
mandate  that  exceeds  $100  million  a 
year. 

Environmental  Anal3rsis 

FAA  Order  1050.  ID  defines  FAA 
actions  that  may  be  categorically 


excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.  ID. 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  rule  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  and  Pub.  L.  94-163,  as  amended 
(43  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  the  rule  is 
not  a  major  regulatory  action  imder  the 
provisions  of  the  EPCA. 

List  of  Subjects 

14CFRPaxtl21 

Air  carriers.  Aviation  safety. 
Reporting  and  recordkeeping 
requirements,  Transportation 

14  CFR  Part  125 

Aircraft,  Airmen,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements 

The  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  parts  121  and 
125  of  Chapter  I  of  Title  14  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  121-OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g).  40113.  40119, 
44101. 44701-44702.  44705.  44709-44711, 
44713.  44716-44717,  44722,  44901.  44903- 
44904.  44912,  46105. 

2.  In  appendix  M,  the  heading  of  the 
appendix,  and  item  niunbers  1,  7, 12b, 
13b.  14a,  15, 16, 17, 19,  20,  21,  23,  and 
24  are  revised  and  the  introductory  text 
is  republished  to  read  as  follows: 

Appendix  M  to  Part  121— Airplane 
FU^t  Recorder  Specifications 

The  recorded  values  must  meet  the 
designated  range,  resolution,  and  accuracy 
requirements  during  dynamic  and  static 
conditions.  All  data  renorded  must  be 
correlated  in  time  to  within  one  second. 


Parameters 


Range 


Accuracy 
(sensor  input) 


Seconds  per 

sampling  in- 

tenrau 


Resolution 


Remarks 


1 .  Time  or  Relative  Times  Counts.^ 


7.  Roll  Attiiide.= 
12b.  Pitch  ponti 
13b.  Later^licoi 

14a.  Yaw  Contn 

15.  Pitch  Gontrc 

16.  Lateral  Com 

17.  Yaw  Cpntro] 


19.  Pitch  Trim  g 

20.  Trailing  Edg 

21 .  Leading  Edc 

23.  Ground  Spo 

24.  Outside  Air 

1  For  A300  B2 

2For, 

3ForA31( 

For  A3 
*ForA3^ 

For, 
sForASt 

For, 
«For, 
'For  A3 

For, 
8  For, 

For- 
»  For  all  I 
lOForAI) 
I'Forj 
For, 

12  For, 
For, 

13  Fori 


PART  12 
0PERA1 
SEATINQjCAl 
PASSENGER 
PAYLOAt  Ct 
POUNDS  >R 

3.  The  iuth 
continues  to  I 


The  nbord' 
All  data  re<  :ord 


1 .  Time  or 


7.  Roll  Attikkle 


12b.  PHch 


l^ela 


lk)fit 


13b.  Later^  Co 


14a.  Yaw  C  onti 
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<-  ?.■ 

Accuracy        Seconds  per 
Parameters                                                   Range          (sensor  iriput)     sampling  in-        Resolution 

Remarks 

• 

7.  Roll  Attr 

*                                                                 *                                                                 •                                                                 *                                                                 • 

c4e.2  : 

• 

12b.  Pitch  t  ontrol(s)  position  (fly-by-wire  systems).' 
13b.  Lateral  Control  position(s)  (fly-by-wire).*  


14a.  Yaw  Control  position(s)  (non-fly-by-wire).* 

15.  Pitch  Control  Surface(s)  Position.^  

16.  Lateral  Control  Surface(2)  Position.^  

17.  Yaw  Coitrol  Surface(s)  Position.^  , 

19.  Pitch  Trim  Surface  Position.^  

20.  Trailing  Edge  Flap  or  Cockpit  Control  Selection.^°  . 

21.  Leading;  Edge  Flap  or  Cockpit  Control  Selection.^^ 


23.  Ground  (Spoiler  Position  or  Speed  Brake  Selection.  ^^ 

24.  Outsid^iAir  Temperature  or  Total  Air  Temperature. ^^ 


For  A300  B2/B4  airplanes,  resolution-6  seconds. 
"  'I/A340  series  airplanes,  resolution=:0.703°. 

A319/A320/A321  series  airplanes,  resolution=0.275%  (0.088°>0.064°). 
I/A340  series  airplanes,  resolution=2.20%(0.703°>0.064°). 
'A319/A320/A321  series  airplanes,  Tesolution=0.22%  (0.088°>0.080°). 
^A340  series  airplanes,  resolution=1 .76%  (0.703°>0.080°). 
'A319/A320/A321  series  airplanes,  resolution=0.21%  (0.088''>0.084°). 
'A340  series  airplanes,  resolution=1.18%  (0.703°>0.120°). 
'A340  series  airplanes,  resolution=0.783%  (0.352°>0.090°). 
'A340  series  airplanes,  aileron  resolution=0.704%  (0.352''>0.100°). 
I/A340  series  airplanes,  spoiler  resolution= 1.406%  (0.703''>0.100''). 
I/A340  series  airplanes,  resolution=0.30%  (0.176°>0.12°). 
I/A340  series  airplanes,  seconds  per  sampling  interval=:1 . 
irbus  airplanes,  resolution=0.518%  (0.088°>0.051°). 
"  'A340  series  airplanes,  resolution=1 .05%  (0.250''>0.120''). 

'A340  series  airplanes,  resolution=1 .05%  (0250"'>0.120°). 

M/B4  series  airplanes,  resolution=0.92%  (0.230°>0.125°). 

'A310  series  airplanes,  speed  brake  resolution=0.224%  (0.112°>0.100<'). 

A340  series  airplanes,  spoiler  resoiutlon=1 .406%  (0.703°>0.100°). 

'A340  series  airplanes,  resolutk>n=0.5°C. 


PART  i2Sm;ertircation  and 

OPERATJOnS:  airplanes  HAVING  A 
SEATINQ  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAb  CAPACITY  OF  6,000 
POUNDS  pR  MORE 

3.  The  Authority  citation  for  part  125 
continues  [to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113.  44701- 
44702.  44705,  44710-44711.  44713,  44716- 
44717.  44722. 

4.  In  Appendix  E,  the  heading  of  the 
Appendix,  and  item  numbers  1,  7, 12b, 
13b,  14a,  15, 16, 17, 19,  20,  21,  23,  and 
24  are  revised  and  the  introductory  text 
is  republished  to  read  as  follows: 


Appendix  E  to  Part  125— Airplane  Flight  Recorder  Specifications 

The  recorded  values  must  meet  the  designated  range,  resolution,  and  accuracy  requirements  during  dynamic  and  static  conditions. 
All  data  r^orded  must  be  correlated  in  time  to  within  one  second. 

[RIN  *  2120-AG88  Revisions  to  DigiUI  Right  Data  Racotdar  Raquirements  for  Aiitxjs,  Airplanas] 


Parameters 


.  Seconds  per 

R«"9e         (se'lS'rTn'^ut)     ^"g^i^'"        "^^°'"^°" 


Remarks 


1.  Time  of|ltelative  Times  Counts.^  

7.  Roll  Attitude-s 

12b.  Pitch  iAontrol(s)  Position  (fly-by-wire  systems).^ 

.11 

13b.  Laterel  Control  position(s)  (fly-by-wire).*  

14a.  Yaw  dontrol  position(s)  (non-fly-by-wire).^  
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[RIN  *  2120-AG88  Revieions  to  Olgttal  Flight  Data  Recordar  Requiwnants  «or  AKtMS,  AirplanM] 


Parameters 


Range 


Accuracv        Secorxte  per 
(sensor  k?ut)     ^jJi^  *""       Resolution 


Remarte 


15.  Pttch  Control  Surface(s)  Position .»  

•  •  • 

16.  Lateral  Control  Surface(s)  Position/  

•  •  • 

17.  Yaw  Control  Surface(s)  Position.*  

•  •  • 

19.  Pitch  Trim  Surface  Position.* 

•  •  • 

20.  Trailing  Edge  Flap  or  Cockpit  Control  Selection.^o 

•  •  • 

23.  Ground  Spoiler  Position  or  Speed  Bralce  Selection.^z 

•  •  * 

24.  Outside  Air  Temperature  or  Total  Air  Temperature.  ^^ 


^  For  A300  B2/B4  airplanes,  resolution  =  6  seconds. 

2  For  A330/A340  series  airplanes,  resolution  =  0.703°. 

spor  A318/A319/A320/A321  series  airplanes,  resolution  =  0.275%  (0.088°>0.064°) 

For  A330/A340  series  airplanes,  resolution  =  2.20%  (0.703°>0.064<') 
*For  A318/A3ig/A320/A321  series  airplanes,  resolution  =  0.22%  (0.088°>0.080°) 

For  A330/A340  series  airplanes,  resolution  =  1.76%  (0.703°>0.080°) 
spor  A3ia/A3ig/A320/A321  series  airplanes,  resolution  =  0.21%  (0.088°>0.084°) 

For  A33(VA340  series  airplanes,  resolution  =  1.18%  (0.703°>0.120°) 
•For  A330/A340  series  airplanes,  resolution  =  0.783%  (0.352°>0.090°) 
'For  A33(VA340/A320/A321  series  airplanes,  aileron  resolution  =  0.704%  (0.352<'>0.100») 

For  A330/A340  series  airplanes,  spoiler  resolution  =  1.406%  (0.703°>0.100°) 
•For  A330/A340  series  airplanes,  resolution  =  0.30%  (0.176°>0.12'') 

For  A33(VA340  series  airplanes,  seconds  per  sampling  interval  =  1 
•  For  aH  Airbus  airplanes,  resolution  =  0.5 1 8%  (0.088°>0.051  °) 
'0  For  A330/A340  series  airplanes,  resolution  =  1 .05%  (0.250"'>0. 1 20°) 
"  For  A33(VA340  series  airplanes,  resolution  =  1 .05%  (0.250°>0.12O') 

For  A300  B2/B4  series  airplanes,  resolution  =  0.92%  (0.230°>0.125°) 
"For  A300-60Q/A310  series  airplanes,  speed  brake  resolution  =  0.224%  (0.112*>0.100°) 

For  A330^A340  series  airplanes,  spoiler  resolutkxi  =  1 .406%  (0.703''>0.100°) 
^3  For  A330/A340  series  airplanes,  resolutkm  =  0.5''C. 


I  claiming  I  >Blbf 


Issued  in  Washington,  DC  on  August  17, 
1999. 

Jane  F.  Garvey, 

Administrator. 

[FR  Doc.  99-21783  Filed  8-23-99;  8:45  am) 

aUJNG  COOE  4»10-13-« 


SOCIAL  SECURFTY  ADMINISTRATION 

20  CFR  Part  404 

RIN  0960-AE65 

Revised  Medical  Criteria  for 
Determination  of  Disability,  Endocrine 
System  and  Related  Criteria 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Final  rule. 

SUMMARY:  We  are  deleting  listing  9.09, 
"Obesity,"  from  appendix  1,  subpart  P 
of  part  404,  the  "Listing  of 
Impairments"  (the  listings).  Although 
many  individuals  with  obesity  are 
appropriately  found  "disabled"  within 
the  meaning  of  the  Social  Security  Act 
(the  Act),  we  have  determined  that  the 
criteria  in  listing  9.09  were  not 
appropriate  indicators  of  listing-level 


severity  because  they  did  not  represent 
a  degree  of  functional  limitation  that 
woiUd  prevent  an  individual  from 
engaging  in  any  gainful  activity. 
However,  in  response  to  public 
comments,  we  are  adding  gmdance 
about  evaluating  claims  for  benefits 
involving  obesity  to  the  prefaces  of  the 
musculoskeletal,  respiratory,  and 
cardiovascular  body  system  Listings. 
DATES:  These  regulations  will  be 
effective  on  October  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Augustine,  Social  Insurance 
Specialist,  Office  of  Process  and 
Innovation  Management,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235- 
6401,  (410)  966-5121  or  TTY  (410)  966- 
5609  for  information  about  these  rules. 
For  information  on  eligibility  or 
claiming  benefits,  call  our  national  toll- 
free  number,  1-800-772-1213  or  TTY 
1-800-325-0778. 

SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Act  provides  for  the  pa)nnent  of 
disability  insurance  benefits  to  workers 
insured  under  the  Act.  Title  II  also 
provides,  under  certain  circimistances, 
for  the  payment  of  child's  insiuance 


benefits  for  persons  who  become 
disabled  before  age  22  and  widow's  and 
widower's  insurance  benefits  based  on 
disability  for  widows,  widowers,  and 
surviving  divorced  spouses  of  insured 
individuals.  In  addition,  title  XVI  of  the 
Act  provides  for  supplemental  security 
income  (SSI)  payments  to  persons  who 
are  aged,  blind,  or  disabled  and  who 
have  limited  income  and  resources. 

For  adults  imder  both  the  title  II  and 
title  XVI  programs  and  for  persons 
claiming  child's  insurance  benefits 
based  on  disability  under  the  title  n 
program,  "disability"  means  that  an 
impairment(s)  results  in  an  inability  to 
engage  in  any  substantial  gainful 
activity.  (For  an  individual  imder  age  18 
claiming  SSI  benefits  based  on 
disability,  "disability"  means  that  an 
impairment(s)  results  in  "marked  and 
severe  functional  limitations.")  Under 
both  title  II  and  title  XVI.  disability 
must  be  the  result  of  any  medically 
determinable  physical  or  mental 
impairment(s)  that  can  be  expected  to 
result  in  death  or  that  has  lasted  or  can 
be  expected  to  last  for  a  continuous 
period  of  at  least  12  months. 


)ecome 
1  widow's  and 
tfits  based  on 
lowers,  and 
}s  of  insured 
itleXVIofthe 
9ntal  security 
persons  who 
d  and  who 
resources, 
le  title  n  and 


(except  for 
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To  dete  r  nine  whether  an  individual 


an  individual  under  age  18 


claiming  '.  >BI  benefits  based  on 
I  disability]  is  disabled  based  upon  this 
statutory  definition,  our  longstanding 
regulations  at  §§404.1520  and  416.920 
provide  fot  a  five-step  sequential 
evaluatioa  process,  as  follows: 

1.  Is  the  individual  engaging  in 
substanti^  gainful  activity?  If  the 
individualiis  working  and  the  work  is  . 
substantial  gainful  activity,  we  find  that 
he  or  she  1$  not  disabled.  Otherwise,  we 
proceed  to  step  2  of  the  sequence. 

2.  Does  the  individual  have  an 
impairment  or  combination  of 
impairments  that  is  severe?  If  the 
individual  does  not  have  a  severe 
impaiimeiit  or  combination  of 
impaiimflii^,  we  find  that  he  or  she  is 
not  disabled.  If  the  individual  has  a 
severe  impairment  or  combination  of 
impairm^ts,  we  proceed  to  step  3  of 
the  sequeiice. 

3.  Does  the  individual's  impairment(s) 
meet  or  e^U^l  in  severity  the  criteria  of 
a  listed  iiwaiiment  in  appendix  1  of 
subpart  Pjof  part  404?  Sections 
404.1525(1^)  and  416.g25(a)  of  our 
regulations  explain  that  ^e  listings 
describe,  fpr  each  of  the  major  body 
systems,  i|iiipairments  that  are 
considered  severe  enough  to  prevent  a 
person  frofa  doing  any  gainfiil  activity. 
If  an  indiytdual  has  an  impairment(s) 
that  meets  ior  is  equal  in  severity  to  the 
criteria  of  ^  listed  impairment,  we  find 
that  he  or;  Ihe  is  disabled.  If  not,  we 
proceed  ttijstm)  4  of  the  sequence. 

4.  Doesj^ie  mdividual's  impairment(s) 
prevent  hiW  or  her  firom  doing  his  or  her 
past  relevjont  worifL,  considering  his  or 
her  residuil  functional  capacity?  If  not, 
we  find  tnet  he  or  she  is  not  disabled. 

If  so.  we  j^^oceed  to  step  5  of  the 
sequenoei : 

5.  Doeslme  individual's  impairment(s) 
prevent  him  or  her  from  performing 
other  yfoA  that  exists  in  significant 
numbos  in  the  national  economy, 
considering  his  or  her  residual 
functional^pacity  together  with  the 
"vocatioiMl  factors"  of  age,  education, 
and  worid  experience?  If  so,  we  find  that 
the  indiv^ual  is  disabled.  If  not,  we 
find  that  \»  or  she  is  not  disabled. 

Section  416.924  of  our  regulations 
provides  ti|  separate  sequential 
evaluatiopi  process  for  individuals  under 
age  18  wn^  claim  eligibility  for  SSI 
based  on  disability.  As  in  die  sequential 
evaluation  process  for  adults,  we 
determine  [at  step  3  of  this  process 
whether  the  child's  impainnent(s)  meets 
or  medically  equals  the  requirements  of 
any  listing.  At  this  step,  we  also 
consider  >f  hether  the  child's 
impairmc(i|t(s)  "functionally"  equals  the 
requirem^hts  of  any  listing  that  includes 


disabling  functional  limitations  among 
its  criteria. 

Although  the  listings  are  contained 
only  in  part  404,  we  incorporate  them 
by  reference  in  §  416.925  of  subpart  I  of 
part  416.  The  listings  are  divided  into 
part  A  and  part  B.  We  apply  the  criteria 
in  part  A  in  evaluating  impairments  of 
persons  age,  18  or  over.  We  may  also 
apply  the  criteria  in  part  A  in  evaluating 
impairments  in  persons  imder  age  18  if 
the  disease  processes  have  a  similar 
effect  on  adults  and  children.  Part  B 
contains  additional  criteria  that  we  only 
use  to  evaluate  impairments  of  children 
under  age  18  when  the  criteria  in  part 
A  do  not  give  appropriate  consideration 
to  the  particular  effects  of  the  disease 
processes  in  childhood.  In  evaluating 
Hi.sahility  for  a  person  under  age  18.  we 
first  use  the  criteria  in  part  B.  If  the 
criteria  in  part  B  do  not  apply,  we  will 
use  the  criteria  in  part  A  (see 
§§  404.1525  and  416.925). 

When  we  revised  and  pubMnhnd  the 
listing  on  obesity  and  several  other 
listings  in  the  Federal  Registar  on 
December  6. 1985  (50  FR  50068),  we 
indicated  that  medical  advances  in 
disability  evaluation  and  treatment,  and 
program  experience,  would  require  that 
we  periodically  review  and  update  the 
medical  criteria  in  the  listings. 
Accordingly,  we  published  expiration 
dates  ranging  from  3  to  8  years  for  the 
listings  in  e^:h  of  the  body  systmns. 
These  dates  appeared  in  oiu  regulations 
in  die  introductory  statement  before  part 
A  of  the  listings.  We  subsequentiy 
extended  these  dates  in  final  rules 
published  in  the  Federal  Ragieter  on 
December  6, 1993  (58  FR  64121)  and 
again  on  June  5, 1997  (62  FR  30746). 
Most  recenUy,  we  published  final  rules 
on  June  3. 1999  (64  FR  29786), 
extending  the  expiration  date  of  these 
listings  to  July  2. 2001.  for  both  part  A, 
including  the  listings  for  the  endocrine 
system  and  obesity  (9.00),  and  part  B. 
(There  was  no  listing  for  obesity  in  part 
B.) 

On  March  11. 1998,  we  proposed  to    ~ 
delete  listing  9.09.  "Obesity,"  and 
related  provisions  in  the  listings,  and  to 
rename  the  section  "Endocrine  System" 
(63  FR  11854).  We  are  now  adopting  the 
proposed  rules  as  final  rules,  with  ti^e 
changes  discussed  below.  These 
changes  will  not  affact  the  current 
expiration  date  for  the  endocrine  system 
listings. 

Inttiese  final  rules,  we  are  removing 
listing  9.09  because  our  experience 
adjudicating  cases  under  this  listing 
indicates  thai  the  criteria  in  the  listing 
were  not  appropriate  indicators  of 
listing-level  severity.  In  our  experience, 
the  criteria  in  listing  9.09  did  not 
represent  a  degree  of  functional 


limitation  that  woiild  prevent  an- 
individual  from  engaging  in  any  gainful 
activity.  However,  even  though  we  have 
deleted  listing  9.09,  we  are  making  some 
changes  to  the  listings  in  response  to 
public  comments  to  ensure  that  obesity 
is  still  addressed  in  ourlistings. 

A  number  of  public  commenters, 
including  professional  medical  and 
advocacy  organizations,  submitted 
medical  literature  to  us  in  support  of 
their  view  that  we  should  not  delete 
listing  9.09.  We  carefully  reviewed  these 
comments  and  the  medical  literature 
cited  to  us.  We  also  considered  whether 
we  should  revise  the  obesity  listing  by 
clarifying  the  severity  criteria  related  to 
the  affected  body  systems  in  listing  9.09 
(i.e.,  the  musculoskeletal,  respiratory 
and  cardiovascular  systems),  or  by 
making  other  changes  in  the  listings 
suggested  by  the  commenters.  However, 
we  concluded  that,  because  of  the 
widely  varying  effects  obesity  and 
related  impairments  may  have  on  an 
individual's  functioning,  the  only  way 
we  could  be  confident  that  individuals 
would  be  disabled  imder  the  listings 
would  be  to  require  the  other 
impairments  to  meet  or  equal  the 
severity  of  their  respective  listings.  We 
also  considered  whether  to  raise  the 
weights  in  the  tables  to  the  extent  that 
the  level  of  obesity  would  ensure  that 
the  individuals  would  be  disabled  based 
on  weight  alone.  We  chose  not  to  revise 
the  listing  in  this  way  because  we 
would  have  had  to  raise  the  weights  in 
the  tables  to  such  high  levels  that  we 
would  rarely  use  the  listing. 

In  response  to  various  concerns  about 
the  potential  effects  of  removing  all 
reference  to  obesity  from  the  listings,  we 
are  n*<Hing  guidance  about  the 
evaluation  of  claims  for  benefits 
involving  obesity  to  the  prefaces  of  the 
musculoskeletal,  respiratory,  and 
cardiovascular  body  system  listings.  Our 
purpose  in  making  these  changes  is  to 
ensure  that  ai^dicators  understand  that 
we  consider  obesity  to  be  a  medically 
determinable  impairment  that  can  be 
the  basis  for  a  finding  of  disability,  and 
that  obesity  in  combination  with  other 
impairments  must  be  considered  when 
evaluating  disability  at  the  listings  step  ^ 
and  other  steps  of  the  sequential  ^ 

evaluation  process.  We  are  making  this 
change  to  clarify  our  intent. 

We  also  want  to  make  clear  that  we 
are  deleting  listing  9.09  because  we 
have  determined  that  the  listing  is  no 
longer  an  appropriate  rule  and  because 
we  were  unable  to  propose  a  reliable 
alternative.  However,  we  will  continue 
to  consider  whether  we  can  make 
improvements  in  our  evaluation  of 
claims  filed  by  individuals  with  obesity. 
We  intend  to  obtain  information  frt}m 
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the  medical  community  and  other 
interested  parties  regarding  our 
adjudication  of  claims  of  individuals 
with  obesity.  We  also  intend  to  provide 
guidance  to  our  adjudicators  about  the 
evaluation  of  claims  involving  obesity 
in  a  Social  Security  Ruling.  Social 
Security  Rulings  make  available  to  the 
public  our  policy  interpretations  and 
provide  uniform,  binding  guidance  for 
all  components  of  the  SSA  and  the  State 
agencies  that  make  disability 
determinations  for  us. 

The  following  is  a  detailed  summary 
of  the  revisions,  together  with  our 
reasons  for  the  changes. 

Regulatory  Provisions 

Revisions  to  Part  A  of  Appendix  1 

Table  of  Contents 

We  are  deleting  "and  Obesity"  from 
section  9.00  to  reflect  the  deletion  of 
listing  9.09. 

1.00    Musculoskeletal  System 

3M)    Respiratory  System 

4.00    Cardiovascular  System 

We  are  adding  new  paragraphs  l.OOF., 
3.001.,  and  4.00F.  to  the  prefaces  to  the 
listings  for  the  body  systems  named 
above.  The  paragraphs  state  clearly  that 
we  consider  obesity  to  be  a  medically 
determinable  impairment  and  remind 
adjudicators  to  consider  its  effects  when 
evaluating  disability.  The  provisions 
also  remind  adjudicators  that  the 
combined  effects  of  obesity  with  other 
impairments  can  be  greater  than  the 
efiects  of  each  of  the  impairments 
considered  separately.  They  also 
instruct  adjudicators  to  consider  the 
effects  of  obesity  not  only  tmder  the 
listings  but  also  when  assessing  a  claim 
at  other  steps  of  the  sequential 
evaluation  process,  including  when 
assessing  an  individual's  residual 
functional  capacity. 

9.00  Endocrine  System 

We  are  deleting  "and  Obesity"  from 
the  heading  of  this  section  of  the  Ustings 
to  reflect  the  deletion  of  listing  9.09.  We 
are  also  deleting  the  second  and  third 
paragraphs  from  the  preface  of  9.00 
because  they  discussed  aspects  of  the 
evaluation  of  obesity  in  connection  with 
listing  9.09. 

9.01  Category  of  Impairments, 
Endocrine  System 

We  are  deleting  "and  Obesity"  from 
the  heading  of  this  listing  to  reflect  the 
deletion  of  listing  9.09. 

9.09    Obesity 

We  are  deleting  listing  9.09.  In  our 
experience,  its  criteria  were  not 


appropriate  indicators  of  listing-level 
severity  because  they  did  not  represent 
a  degree  of  functional  limitation  that 
would  prevent  an  individual  fiY)m 
engaging  in  any  gainful  activity.  For 
example,  listing  9.09A  required  a 
"[hjistory  of  pain  and  limitation  of 
motion  in  any  weight-bearing  joint  or 
the  lumbosacral  spine  (on  physical 
examination)  associated  with  findings 
on  medically  acceptable  imaging 
techniques  of  arthritis  in  the  affected 
joint  or  lumbosacral  spine."  While  such 
findings  certainly  could  be  a  cause  of 
disability  depending  on  their  impact  on 
a  particiilar  individual's  functioning, 
the  listing  was  not  specific.  It  did  not 
indicate  any  degree  of  pain,  nor  did  it 
require  current  pain — only  a  history  of 
pain — and  did  not  indicate  a  degree  of 
limitation  of  motion.  Thus,  the  listing 
could  have  been  satisfied  with  only 
minimal  additional  findings  over  and 
above  the  specified  weight  levels,  even 
though  many  individuals  with  those 
findings  in  conjunction  with  the 
specified  weight  levels  were  not 
precluded  from  performing  any  gainful 
activity. 

The  same  holds  true  for  the  other 
criteria  in  listing  9.09.  Although  the 
findings  in  listings  9.09B  through  9.09E 
could  be  disabling  in  a  given  individual, 
in  our  experience  the  findings  contained 
in  these  listings  were  not  consistently  so 
severe  that  they  would  warrant  a 
presumption  that  an  individual  is 
incapable  of  performing  any  gainful 
activity.  Indeed,  only  Ustings  9.09B  and 
9.09E  specified  laboratory  values,  but 
those  findings  might  or  might  not  have 
prevented  an  individual  from 
performing  any  gainful  activity. 

Individuals  with  the  kinds  of 
additional  impairments  previously 
listed  in  9.09  Mrill  still  have  their  cases 
evaluated  as  appropriate  imder  the 
listings  for  the  affected  body  systems, 
and  can  stiU  be  found  to  have 
impairments  that  meet  the  requirements 
of  those  other  listings.  They  may  also  be 
foimd  to  have  impairments  that  equal 
the  severity  of  other  listings, 
considering  the  combined  effect  of 
obesity  and  the  other  impairments. 
Individuals  whose  impairments  related 
to,  or  in  combination  with,  obesity  are 
not  of  listing-level  severity  will  have 
their  cases  evaluated  based  on  their 
residual  functional  capacity,  and  may  be 
found  disabled  at  step  5  of  the 
sequential  evaluation  process. 

Other  Revisions 

Introductory  Text 

We  are  deleting  "and  Obesity"  from 
item  10  of  the  introductory  text  that 
precedes  part  A  of  the  listings.  We  are 


also  revising  item  10  of  the  introductory 
text  to  read  "Endocrine  System  (9.00 
and  109.00):  July  7, 1999." 

3.00    Respiratory  System 

We  are  deleting  the  last  sentence  of 
3.00H,  which  referred  to  the  obesity 
listing.  We  are  also  deleting  the 
reference  to  listing  9.09  in  listing  3.10, 
Sleep-related  breathing  disorders. 

Public  Comments 

When  we  published  the  Notice  of 
Proposed  Ridemaklng  (NPRM)  on  March 
11, 1998  (63  FR  11854),  we  provided  the 
public  with  a  60-day  comment  period. 
On  June  10, 1998,  we  extended  the 
comment  period  imtil  July  13, 1998  (63 
FR  31680). 

We  received  comments  from  just  over 
500  individuals  and  organizations. 
Almost  300  of  the  comment  letters  were 
form  letters  that  included  comments  on 
subjects  imrelated  to  the  deletion  of 
listing  9.09;  we  have  forwarded  the 
comments  on  the  imrelated  issues  to  the 
appropriate  components  within  SSA 
and  do  not  address  them  below.  The 
other  comment  letters  included  detailed 
comments  submitted  on  behalf  of 
advocacy  organizations  representing 
individuals  with  obesity,  medical 
researchers  and  medical  advocates  for 
individuals  with  disability,  and  legal 
advocates  for  individuals  with  obesity. 
We  also  received  comments  from  some 
State  agencies  that  make  disability 
determinations  for  us,  organizations 
representing  disability  adjudicators  at 
the  State  level,  severad  legal  services 
organizations,  individual  disability 
beneficiaries  and  their  families, 
attorneys,  non-attomey  representatives, 
and  SSA  employees. 

When  we  proposed  these  nUes,  we 
stated  that  we  intended  to  delete  the 
obesity  listing  because  "[cjiurent 
medical  and  vocational  research 
demonstrates  that,  while  many 
individuals  with  obesity  are  disabled, 
obesity,  in  and  of  itself,  is  not 
necessarily  determinative  of  an 
individual's  inability  to  engage  in  any 
gainful  activity"  (63  FR  11854).  A 
number  of  the  comments  (discussed 
more  fully  below)  indicated  that  there 
may  have  been  some  misimderstanding 
about  why  we  were  proposing  to  remove 
the  listing.  Therefore,  in  addition  to 
responding  to  the  specific  comments, 
we  want  to  provide  a  fuller  explanation 
of  why  we  are  making  the  change. 

Some  commenters  believed  that  we 
claimed  that  we  had  conducted 
extensive  research,  that  this  research 
was  the  sole  basis  for  our  proposal,  but 
that  we  were  not  making  this  research 
available  to  the  public.  This  was  not  the 
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case,  and  itj  was  not  what  we  meant  in 
theNPRM 

We  proposed  to  delete  listing  9.09 
primarily  )]|eca^se  our  program  and 
adjudicatii^b  experience  helped  to 
convince  ii6  that  the  listing  was  difficult 
to  administer,  subject  to 
misinterpiatation,  and  required  findings 
of  disability  in  some  cases  in  which  the 
claimants  were  clearly  not  "disabled"  as 
defined  in  the  Act.  Some  of  the  criteria, 
such  as  thpi  criteria  in  listings  9.09A  and 
D,  were  v^gue  and  overly  subjective. 
Some,  such  as  the  criteria  in  listings 
9.09A  an4  C,  did  not  necessarily  relate 
to  ciuTentiiknpairment  status.  These 
concerns  Were  echoed  by  some  of  the 
comments  from  our  adjudicators,  who 
also  noted  that  the  listing  was 
problemattt. 

Over  thelyears,  we  had  received  many 
questions  ftiom  adjudicators  and  others 
about  the  meaning  of  the  criteria  and 
how  to  apply  them.  We  also  had 
extensive  experience  reviewing 
individual  claims  that  adjudicators 
referred  to  us  for  advice  and  for 
resolution  pf  questions  about  the  correct 
interpreta^on  of  the  criteria.  This 
experience  convinced  us  that  listing 
9.09  was  no  longer  appropriate. 

In  addition,  before  we  published  the 
NPRM,  w0  reviewed  a  small  group  of 
cases  in  v^^ch  individuals  were  found 
disabled  leased  on  a  finding  that  their 
impairmetits  met  or  equaled  listing  9.09. 
Aldiough  jdur  reviews  did  not  constitute 
a  statistically  valid  study,  they  did  - 
provide  further  confirmation  of  our 
program  and  adjudicative  experience. 
We  foimd  that,  in  the  majority  of  the 
cases  we  studied,  the  determinations 
would  notihave  been  affected  by  the 
deletion  delisting  9.09;  i.e.,  we  would 
have  fourid  the  individuals  disabled. 
The  majoHty  of  individuals  had 
impairmetats  that  met  or  equaled  other 
listings,  or  that  we  would  have  found 
disabling  4t  step  5  of  the  sequential 
evaluation  process;  most  of  these 
individuail£  had  impairments  that  met  or 
equaled  ojther  listings.  However, 
consistent  [with  our  experience,  we  also 
found  thait;  in  a  significant  number  of 
the  cases,  y/e  wovdd  not  have  found  the 
individusjUs  disabled  under  other 
listings  o^  lat  step  5  of  the  sequential 
evaluation  process. 

We  also  reviewed  medical  literatiue 
to  see  if  atiy  generally  accepted  research 
showed  a,i  Correlation  between  obesity 
and  loss  of  functional  capacity  for  work 
that  migbtj  support  retention  of  the 
listing  wiit|iout  change  or  serve  as  a 
basis  for  ih  alternative  proposal.  There 
is  significant  medical  literature 
correlating  obesity  with  a  variety  of 
health  risJHs.  A  number  of  commenters 
cited  such,  literature  to  us;  one  conunent 


letter  cited  many  such  sources. 
However,  we  reviewed  the  cited  sources 
and  determined  that  they  did  not 
provide  support  for  the  retention  of 
listing  9.09  because  they  did  not 
demonstrate  a  significant  correlation 
between  obesity  and  current  loss  of 
functional  ability  for  work.  Although 
the  sources  did  show  that  the  risk  for 
having  another  impairment  goes  up 
significantly  if  an  individual  is  severely 
obese,  they  did  not  provide  a  basis  for 
concluding  that  a  given  individual  will 
ciurently  be  unable  to  engage  in  any 
gainful  activity. 

For  all  the  foregoing  reasons,  we  have 
decided  that  we  must  delete  listing  9.09 
and  that  it  is  most  appropriate  to 
evaluate  disability  under  the  listings  for 
the  other  impairments  an  individual 
with  severe  obesity  might  have.  We  also 
concluded  that  we  shoiild  instruct  our 
adjudicators  that  the  combined  effects  of 
obesity  with  other  impairments  may  be 
greater  than  the  effects  of  each  of  the 
impairments  considered  separately,  and 
that  such  evaluations  should  be  made 
on  an  individualized,  case-by-case  basis. 

Siumnaries  of  the  significant 
comments  and  our  responses  follow. 
Because  some  of  the  comments  were 
quite  detailed,  we  had  to  condense, 
summarize,  or  paraphrase  them.  We 
have,  however,  tried  to  summarize  the 
commenters'  views  accurately  and  have 
responded  to  all  of  the  significant  issues 
raised  by  the  commenters  that  are 
within  the  scope  of  the  proposed  rules. 
As  we  discuss  below  in  responding  to 
the  comments,  we  have  made  revisions 
and  additions  in  the  final  rules  to  clarify 
our  intent. 

Comment:  A  number  of  commenters 
said  that  deleting  listing  9.09  will  result 
in  longer,  more  cosUy,  and  less 
consistent  determinations  and 
decisions,  and  will  also  result  in 
increased  case  backlogs.  They  said  that 
the  listing  saved  administrative 
resources  by  using  objective  medical 
criteria  to  avoid  a  more  costly  case-by- 
case  inquiry  into  an  individual's 
functional  ability.     * 

Response:  Although  some  individual 
cases  will  require  more  development 
and  analysis  than  they  would  have 
under  listing  9.09,  in  our  cost/benefit 
analysis,  we  estimate  that,  overall,  there 
will  be  slight  administrative  savings 
from  these  final  rules  when  all  future 
actions  are  considered.  For  example, 
even  though  some  cases  will  require 
more  initial  development  than  under 
listing  9.09,  there  will  be  fewer 
continuing  disability  reviews  because 
we  anticipate  there  will  be  fewer  people 
whose  claims  will  be  allowed  than 
imder  the  prior  ndes.  Moreover,  obesity 
is  the  primary  impairment  in  just  under 


3  percent  of  all  disability  claims  filed 
each  year  under  tides  n  and  XVI.  Also, 
as  we  have  already  noted,  there  will  be 
no  effect  on  many  cases  because  many 
of  the  individuals  with  severe  obesity 
who  file  applications  each  year  and  who 
would  have  met  listing  9.09  will  be 
foimd  to  have  impairments  that  meet  or 
equal  other  listings  based  on  the 
medical  and  other  evidence  we  obtain 
in  our  routine  development  of  all  cases. 

With  regard  to  the  second  part  of  the 
comment,  and  as  we  have  noted  earlier 
in  this  preamble,  we  do  not  agree  that 
listing  9.09  was  objective  or  acciuate  as 
a  measure  of  listing-level  impairment 
severity  in  a  significant  niunber  of  cases. 

Comment:  Many  commenters  thought 
that  deletion  of  listing  9.09  would  result 
in  the  denial  of  benefits  to  disabled 
individuals.  Many  of  the  commenters 
believed  that  without  listing  9.09, 
adjudicators  would  overlook  or 
improperly  evaluate  a  claimant's 
obesity.  Some  stated  that  obesity  is  a 
disease  that  can  affect  an  individual's 
ability  to  stand,  sit,  walk,  climb,  etc., 
and  should  be  treated  as  such.  They  said 
that  for  SSA  to  eliminate  this 
impairment  from  the  listings  would  be 
to  ignore  a  genuine  medical  impairment 
that  causes  significant  functioDAl 
limitations. 

Some  commenters  thought  that 
removing  any  reference  to  obesity  bom 
our  listings  would  send  an  impUcit 
message  to  ova  adjudicators  that  we  do 
not  want  them  to  consider  obesity. 
Several  commenters  expressed  concern 
that  adjudicator  "bias"  would  play  a 
part  in  case  evaluation  in  the  absence  of 
the  obesity  listing. 

Many  commenters  also  indicated  that 
listing  9.09  did  not  consider  obesity 
alone.  They  thought  that  adjudicators 
would  not  adequatejy  consider  obesity, 
either  under  the  Ij^tings^fpr  other  body 
systems,  which  do  not  provide  criteria 
that  specifically  take  into  accoimt  the 
effects  of  obesity,  or  in  the  assessment 
of  an  individual's  residual  functional 
capacity. 

Most  of  these  commenters  luged  us  to 
retain  some  reference  to  obesity  and  its 
potentially  disabling  manifestations  in 
our  rules. 

Response:  We  made  revisions  in  these 
final  rules  in  response  to  the  comments. 
Our  proposal  to  delete  listing  9.09 
neither  stated  nor  implied  that  we 
would  no  longer  consider  obesity  to  be 
a  medically  determinable  impairment, 
nor  did  it  state  or  imply  that  obesity 
could  not  be  disabling  by  itself  or  in 
combination  with  other  impairments. 
We  agree,  however,  that  our  rules 
should  retain  some  reference  to  obesity 
and  its  potentially  disabling 
manifestations. 
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Obesity  is  a  medically  determinable 
impairment,  and  we  expect  our 
adjudicators  to  consider  it  when 
evaluating  impairment  severity. 
Adjudicators  must  also  incorporate  any 
functional  limitations  resulting  from 
obesity  into  the  assessment  of  disability. 
We  are  confident  that  our  adjudicators 
will  continue  to  do  so,  even  in  the 
absence  of  listing  9.09.  We  also  have  a 
quality  assurance  review  process  that 
helps  us  ensiuB  that  decisions  are 
supported  by  the  evidence  and  that 
multiple  impairments,  including 
obesity,  are  properly  considered. 
Nevertheless,  we  agree  with  the 
commenters  that  there  could  have  been 
a  potential  for  misinterpretation  of  our 
intent  if  we  simply  deleted  references  to 
obesity  in  the  listings  without  anything 
more.  Therefore,  in  response  to  the 
comments,  we  have  added  paragraphs  to 
the  prefaces  of  the  musculoskeletal, 
respiratory,  and  cardiovascular  body 
systems  (the  same  body  systems  that 
were  referenced  in  listings  9.09  A 
through  E).  to  indicate  that  we  consider 
obesity  to  be  a  medically  determinable 
impairment,  that  obesity  is  often    • 
associated  with  disturbances  of  these 
body  systems,  and  that  disturbances  of 
these  body  systems  can  be  a  major  cause 
of  disability  in  individuals  with  obesity. 
We  also  provide  that  the  combined 
efiiects  of  obesity  with  impairments  in 
these  body  systems  can  be  greater  than 
the  effiects  of  each  of  the  impairments 
considered  separately.  Finally,  we 
provide  that,  when  determining  whether 
an  individual  with  obesity  has  a  listing- 
level  impairment  or  combination  of 
impairments,  and  when  assessing 
residual  functional  capacity, 
adjudicators  must  consider  any 
additional  and  cumulative  effects  of 
obesity.  In  addition,  as  noted  above,  we 
intend  to  provide  additional  guidance  to 
our  adjudicators  about  the  evaluation  of 
claims  involving  obesity  in  a  Social 
Seciuity  Ruling. 

Comment:  Many  commenters  stated 
that  Usting  9.09  was  a  carefully  drafted 
regulation  that  recognized  the  impact  of 
obesity  on  certain  musculoskeletal, 
respiratory,  and  cardiovascular 
disorders.  They  said  the  listing  correctly 
reflected  that  severe  obesity,  in 
conjunction  with  any  of  the  conditions 
set  forth  in  listings  9.09  A  through  E, 
woidd  result  in  functional  limitations  so 
severe  that  the  individual  would  not  be 
able  to  meet  the  performance  or 
attendance  requirements  of  any 
employer.  They  asked  that  we  keep  the 
listing  without  change. 

Response:  The  listing  criteria  for 
obesity  we  first  promulgated  on  March 
27, 1979  (44  FR  18170),  represented  our 
attempt  to,  d^yisp„9fitppa^?it  would    ., 


"take  into  account  the  contributing 
complication  of  obesity  .  .  ."  (44  FR 
18175).  However,  for  the  reasons 
previously  discussed,  we  believe  that 
the  listing  did  not  easily  or  accurately 
distinguish  between  individuals  who 
could  be  presiuned  to  be  unable  to 
engage  in  any  gainful  activity  and  those 
for  whom  such  a  presiunption  was 
inappropriate. 

Comment:  Many  commenters  lu^ed 
us  to  revise,  rather  than  delete,  the 
obesity  listing,  and  some  offered  to 
assist  us  in  developing  new  listing 
criteria.  Some  reconunended  specific 
revisions  to  the  current  listing,  such  as 
revising  the  requirements  in  sections  A 
through  E  of  the  listing  or  converting  the 
listing  to  a  "reference"  listing;  that  is, 
one  that  merely  cross-refers  to  other 
listings.  Others  suggested  that  we 
incorporate  specific  criteria  for  obesity 
in  appropriate  listings  in  other  body 
systems  (e.g.,  musculoskeletal, 
respiratory,  cardiovascular,  mental)  so 
that  adjudicators  would  not  overlook  it 
in  determining  the  severity  of  an 
individual's  impairments. 

Response:  We  added  paragraphs  to 
the  prefaces  to  other  body  system 
listings  that  we  believe  address  the 
concerns  of  many  of  the  commenters 
who  encouraged  us,  in  one  way  or 
another,  to  retain  reference  to  obesity  in 
the  listings.  However,  we  did  not  adopt 
the  commenters'  suggestions  for 
alternative  criteria  based  either  on  a 
specific  level  of  obesity  alone  or  on  a 
level  of  obesity  in  conjunction  with 
another  impairment  that  is  itself  of  less  ' 
than  listing-level  severity.  None  of  the 
alternative  criteria  proposed  by 
commenters  appeared  to  describe  a  level 
of  impairment  severity  that  would  allow 
us  reasonably  to  conclude  that  an 
individual  who  met  the  alternative 
criteria  woidd  be  unable  to  perform  any 
gainful  activity. 

Comment:  Several  commenters  were 
concerned  that  the  proposal  to  eliminate 
listing  9.09  was  based  on  assiunptions 
concerning  functional  capacity.  They 
said  that  functional  capacity  has  never 
been  a  consideration  in  determining 
whether  an  adult  claimant  meets  the 
listings. 

Response:  Functioning  is  an  explicit 
criterion  in  many  of  oiur  listings. 
Moreover,  even  though  we  do  not  assess 
functional  limitations  in  some  listings, 
§§404.1525  and  416.925  of  our 
regulations  provide  that  the  Ustings 
describe  impairments  that  are 
considered  severe  enough  to  prevent  a 
person  frt)m  doing  any  gainful  activity. 

Conmient:  A  few  commenters 
objected  to  our  statement  that  some 
individuals  who  met  listing  9.09  might 


activity.  They  did  not  believe  that  the 
listing  differed  bom  any  of  the  other 
listings  in  that  regard,  pointing  out  that 
individuals  with  impairments  that 
would  meet  listings  often  work.  They 
contended  that  individuals  with  the 
level  of  obesity  and  the  additional 
impairment  required  by  the  listing  were 
as  disabled  as  anyone  who  met  or 
equaled  any  other  listing. 

Response:  Our  listings  are  intended  to 
readily  identify  individuals  who  would 
ultimately  be  found  disabled  if  they 
were  not  already  working,  and  if  we 
considered  their  residual  functional 
capacity,  age,  education,  and  work 
experience.  We  know  that  there  are 
individuals  who  work  despite 
impairments  of  the  severity  reflected  in 
our  listings,  but  we  believe  that  in 
general  the  listings  are  a  useful  tool  for 
identifying  many  people  who  should 
qualify  under  oiu'  rules.  However,  based 
on  oiu  program  and  adjudicative 
experience,  ^fte  do  not  agree  with  the 
commenters  that  listing  9.09  was  as 
accurate  an  indicator  of  disability  as 
other  listings. 

Comment:  Some  conunenters 
indicated  confusion  about  o\u  statement 
in  the  NPRM  that  obesity  in  and  of  itself 
is  not  necessarily  determinative  of  an 
individual's  inability  to  engage  in  any 
gainful  activity,  and  other,  similar 
statements.  The  commenters  pointed 
out  that  listing  9.09  did  not  consider 
obesity  in  and  of  itself;  rather,  it 
provided  criteria  for  obesity  associated 
with  other  impairments. 

Response:  We  agree  that  listing  9.09 
did  not  consider  obesity  alone.  We 
intended  this  statement  only  to  help 
explain  why  we  did  not  propose  other 
alternatives  to  deleting  listing  9.09, 
including  a  listing  for  obesity  alone. 

Comment:  Several  conunenters 
questioned  whether  we  were  targeting 
impairments  with  a  "volitional"  aspect 
for  removal  from  the  listings,  citing  the 
removal  of  drug  addiction  and 
alcoholism  as  a  basis  for  disability. 

■  Response:  We  are  not  targeting 
specific  kinds  of  impairments  for  review 
or  exclusion  from  the  listings,  nor  do  we 
believe  that  obesity  and  other  medical 
impairments  are  "volitional."  bi 
December  1985,  when  we  last  published 
final  ndes  containing  comprehensive 
revisions  to  the  listings,  we  stated  that 
medical  advancements  in  disability 
evaluation  and  treatment  and  program 
experience  would  require  that  the 
listings  be  periodically  reviewed  and 
updated.  These  final  rules  are  consistent 
with  oiu  longstanding  responsibility  to 
monitor  the  efiiectiveness  of  the  listings, 
so  that  we  can  ensiue  they  remain  an 
appropriate  and  efRcient  tool  to 
evaluate  claiffis,|^,4isa|jiUty,,  .,,^^  _^^^^^. 
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The  changes  to  our  rules  on  the 
evaluation!  of  drug  addiction  and 
alcoholism  were  required  by  law. 

Commmt:  We  received  a  niunber  of    ^ 
comments  ton  the  many  causes  of 
obesity  arid  the  general  ineffectiveness 
of  ciurent;  treatments.  Many  commenters 
dted  the  Increased  risk  for  developing 
musculoskeletal,  respiratory,  and 
cardiovasoular  problems,  and  for 
prematiire  death.  They  pointed  out  that 
when  we  p^ublished  revised  listings  in 
1985,  we  {e|xplained  that  medical 
advances  [iki  treatment  and  program 
experienoa  would  require  periodic 
evaluation  and  revision  of  the  listings. 
They  askM  what  advances  in  medicine 
or  prograin  experience  justified 
eliminatim  the  obesity  listing. 

Respond:  We  do  not  dispute  the 
commentm'  statements  about  the 
causes  oflQbesity  and  the  general 
ineffectiv^ess  of  current  treatments.  As 
noted  previously,  the  changes  we  are 
making  are  not  die  result  of  advances  in 
medical  evaluation  or  treatment  but  the 
result  of  program  and  adjudicative 
experience. 

We  als^t  do  not  dispute  the  comments 
that  indi^duab  with  severe  obesity 
have  inciaased  morbidity  and  mortality 
risks.  Hovfever,  under  the  Act  and  our 
regulationis  we  must  consider  whether 
an  indiviqual  is  currendy  disabled.  We 
do  not  consider  whether  an  individual 
is  at  risk  ifbr  disability  sometime  in  the 
future.  TJiB  changes  we  are  making  in 
these  finil  ndes  will  enable  us  to  assess 
disabilitybased  on  die  actual  effects  (as 
opposed  jtb  potential  future  effects)  of 
the  impaument. 

Commit:  Some  commenters  were 
concerned  that  many  individuals  woidd 
lose  theit  benefits  and  have  no  means  of 
assistanc^El  if  we  were  to  delete  listing 
9.09.  On^'commenter  recommended 
that  we  lyview  all  prior  allowances 
based  oni  listing  9.09  under  the  new 
rules.      >  I 

RespoBSe:  No  individual  will  be 
removed  from  the  rolls  solely  because 
we  have  jdeleted  listing  9.09,  as  some 
commenters  suggested.  We  will  not 
review  prior  allowances  based  on  listing 
9.09  und^  the  new  rules. 

lliese  jftnal  rules  have  only  a 
prospective  effiact.  Unless  otherwise 
required  to  do  so  (for  example,  by 
statute),  we  do  not  readjudicate 
previou£Jly  decided  cases  when  we 
revise  oiit  listings. 

We  do  fconduct  periodic  "continuing 
disability;  reviews"  of  individuals  on 
our  rolls!  to  determine  whether  they  are 
still  disabled.  However,  when  we 
conduct  continuing  disability  reviews, 
we  do  not  find  that  disability  has  ended 
based  on  a  change  in  a  listing.  In  most 
cases,  wei  must  show  that  an 


individual's  impainnent(s)  has 
medically  improved  and  that  any 
medical  improvement  is  "related  to  the 
ability  to  work."  If  an  individual's 
impairment(s)  has  not  medically 
improved,  we  will  generally  find  that 
the  individual  is  stUl  disabled.  Even  if 
the  impairment(s)  has  medically 
improved,  our  regulations  provide  that 
the  improvement  is  not  "related  to  the 
ability  to  work,"  if  the  impairment(s) 
continues  to  meet  or  equal  the  "same 
listing  section  used  to  make  our  most 
recent  feivorable  decision."  This  is  true 
even  if ,  as  in  these  final  rules,  we  have 
deleted  the  listing  section  that  we  used 
to  make  the  most  recent  fovorable 
decision.  See  §§404.1594(c)(3)(i)  and 
416.994(b){2)(iv)(A)  of  our  regulations. 
(A  similar  provision  for  continuing 
disability  reviews  for  children  eligible 
for  SSI  based  on  disability  appears  in 
§416.994a(b)(2)).  In  a  case  where  we 
find  that  medical  improvement  is  not 
related  to  the  ability  to  work  (or  the 
impairment  still  meets  or  equals  the 
prior  listing,  in  the  case  of  an  individual 
imder  age  18),  we  will  find  that 
disability  continues,  unless  an 
exception  to  medical  improvement 
applies. 

Comment:  Some  commenters 
supported  our  proposal,  but  had 
questions  about  how  claims  for  benefits 
involving  obesity  woidd  be  adjudicated 
after  the  deletion. 

Response:  We  believe  that  the  new 
paragraphs  we  have  added  to  the 
prefaces  of  the  musculoskeletal, 
respiratory,  and  cardiovascular  body 
system  listings  in  the  final  rules  provide 
guidance  for  our  adjudicators  in  the 
proper  handling  of  claims  involving 
obesity.  In  addition,  as  we  have  noted 
above,  we  intend  to  provide  additional 
guidance  to  our  adjudicators  regarding 
the  evaluation  of  claims  involving 
obesity,  by  issiiing  a  Social  Security 
Ruling. 

Comment:  Several  commenters  stated 
that  the  proposed  change  would  have  a 
disproportionate  impact  on  particular 
groups  of  individuals,  such  as  women, 
minorities  and  individuals  at  lower 
socioeconomic  levels.  They  thought  the 
proposed  rule  discriminatory.  Some 
commenters  thought  the  rules  reflected 
societal  prejudice  against  individuals 
with  obosity.  Some  said,  without 
explanation,  that  deleting  the  obesity 
listing  would  violate  the  Americans 
widi  DisabiUties  Act  (ADA).  42  U.S.C. 
12101  et  seq.,  or  the  Rehabilitation  Act 
of  1S73,  29  U.S.C.  794. 

Response:  SSA  is  committed  to 
providing  fair  treatment  for  aU 
individuals  who  seek  or  receive 
benefits.  The  deletion  of  Usting  9.09 
means  only  that  individuals  with  severe 


impairments  who  seek  benefits  based  in 
whole  or  in  part  on  obesity  will  have 
their  claims  evaluated  in  accordance 
with  the  appropriate  body  system  in  the 
listings,  or  at  later  steps  of  the 
sequential  evaluation  process,  as  we 
explained  in  the  proposed  rules  (63  FR 
11854, 11855)  and  above.  Our  actions  in 
these  final  rules  in  no  way  violate  the 
ADA  or  the  Rehabilitation  Act;  thev  are 
uitended  to  help  us  ensure  that  only 
those  individu^s  who  meet  the 
statutory  definition  of  disability  are 
foimd  disabled. 

These  final  rules  do  not  discriminate 
against  any  individual  or  group  of 
individuals  based  on  their  impairments. 
Rather,  they  ensiue  that  our  listings 
remain  an  efficient  and  legally 
appropriate  method  for  determining  that 
individuals  who  meet  the  statutory 
definition  of  disability  are  found 
disabled,  and  that  individuals  who  do 
not  meet  the  statutory  definition  are  not 
inappropriately  found  disabled.  In  our 
experience,  listing  9.09  did  not  always  • 
meet  that  goal.  ConsequenUy.  we 
believe  that  the  best  course  of  action  is 
to  delete  the  listing. 

Tius  does  not  mean  that  these  final 
rules  reflect  prejudice  against 
individuals  with  obesity,  or  that  they 
are  intended  to  result  in  discriminatory 
treatment  of  any  individuals.  However, 
to  ensure  that  adjudicators  understand 
our  intent,  we  have  added  guidance  to 
the  musculoskeletal,  respiratory,  and 
cardiovascular  body  system  listings  as 
described  above.  We  believe  the  changes 
we  have  made  to  the  listings  will  ensure 
that  disability  claims  b^sed  on  obesity 
are  evaluated  appropriately. 

Comment:  One  commenter  said  that 
the  proposed  rule  violated  the 
Administrative  Procedure  Act  (APA) 
because  the  agency  did  not  disclose  any 
scientific  and  technical  studies  or  data 
in- the  NPRM.  This  commenter  asserted 
that  the  APA  requires  the  agency  to 
disclose  scientific  material  that  the 
agency  believes  supports  its  rule  to 
interested  parties  for  comment  Another 
commenter  expressed  similar  views  and 
asserted  that  the  NPRM  violated  the 
APA  because  the  commenter  believed  it 
relied  on  inadequate  data. 

Response:  In  the  Supplementary 
Information  section  of  me  preamble  to 
the  NPRM,  we  noted  that  "[cjurrent 
medical  and  vocational  research 
demonstrates  that  the  listing  is  not 
necessarily  reflective  of  an  inability  to 
engage  in  any  gainful  activity  or  even  of 
an  inability  to  engage  in  sulMtantial 
gainful  activity"  (63  FR  11854, 11855). 
We  made  a  similar  comment  in  the 
Summary  section  of  the  preamble  of  the 
NPRM  (63  FR  11854).  We  also  noted 
that  we  were  proposing  to  remove 
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listing  9.09  "to  recognize  that  there  is  no 
generally  accepted  current  medical  and 
vocational  knowledge  which  establishes 
that  even  massive  obesity,  per  se,  has  a 
defined  adverse  effect  on  an 
individual's  ability  to  work;  i.e.,  even 
long-term,  massive  obesity  at  the  level 
specified  in  the  listing  does  not 
necessarily  cause  limitations  that  would 
prevent  an  individual  from  engaging  in 
any  gainful  activity"  (63  FR  11855). 

We  regret  that  these  statements  may 
have  caused  some  confusion.  As  we 
discussed  earlier  in  this  preamble,  we 
did  not  mean  to  imply  that  we  were 
relying  on  any  specific  research  to 
justify  our  decision  to  propose  the 
removal  of  listing  9.09.  Rather,  we 
intended  these  statements  to  mean  only 
that  there  is  no  generally  accepted 
current  medical  and  vocational 
knowledge  which  establishes  that  even 
massive  obesity,  per  se,  has  a  defined 
adverse  effect  on  an  individual's  ability 
to  work. 

In  response  to  these  statements  in  the 
preamble  to  the  proposed  rule,  a 
number  of  commenters  provided  us 
vtrith  citations  to  medic^  research  and 
other  medical  literature  (e.g.,  medical 
manuals  and  textbooks).  The 
conunenters  believed  tbe  research  they 
cited  supported  their  position  that 
obesity  has  a  specific  adverse  impact  on 
an  incfividual's  functional  abilities,  such 
that  it  results  in  disability.  We  have 
reviewed  the  medical  research  and  other 
documents  that  have  been  brought  to 
our  attention  by  the  commenters,  and 
believe  that  they  are  consistent  with  oiu- 
experience  in  adjudicating  cases  under 
listing  9.09  or  otherwise  did  not  provide 
a  basis  for  retaining  the  listing.  None  of 
the  soiu-ces  that  have  been  brought  to 
our  attention  by  the  commenters,  or  that 
we  reviewed  in  the  course  of  developing 
these  final  rules,  support  the  conclusion 
that  obesity  at  the  level  specified  in 
listing  9.09,  taken  in  conjunction  with 
the  findings  related  to  any  associated 
musculoskeletal,  respiratory,  or 
cardiovasoilar  impairments  set  out  in 
listings  9.09A  through  E,  would 
necessarily  have  such  an  adverse  impact 
on^n  individual's  functional  abilities 
that  it  should  be  considered  to  preclude 
the  performance  of  any  gainful  activity, 
in  the  absence  of  a  case-by-case 
determination  of  the  effects  of  the 
obesity  and  associated  impairments  on 
a  particular  individual. 

We  believe  our  actions  in  proposing 
the  deletion  of  listing  9.09  are  fully 
consistent  with  the  APA  and  have 
provided  the  public  with  a  meaningful 
opportunity  to  comment  on  the 
proposed  rule.  In  fact,  we  extended  the 
comment  period  to  provide  additional 
time  for  comment.  Moreover,  the 


supplemental  data  contained  in  the 
studies  that  were  brought  to  our 
attention  by  various  commenters  did  not 
provide  a  basis  for  changing  the 
proposal.  We  do  not  believe,  therefore, 
that  the  APA  requires  us  to  vtrithdraw , 
the  proposed  rule  and  initiate  additionsd 
rulemaking,  as  some  commenters 
suggested. 

Comment:  Some  conunenters  said  that 
SSA  used  an  unfair  and  cursory 
approach  in  proposing  to  delete  the 
obesity  listing  and  that  we  could  use  the 
same  approach  and  rationale  to  delete 
any  listing.  They  said  that  SSA's 
professional  image  and  reputation  for 
conunitment  to  individual  equity  and 
due  process  would  be  threatened  if  we 
proceeded  with  the  proposed  deletion. 

Response:  We  have  long  recognized 
that  medical  advances  in  disability 
evaluation  and  treatment  and  program 
experience  require  that  we  periodically 
review  and  update  the  medical  criteria 
in  the  listings.  On  an  ongoing  basis,  we 
review  medical  literature  and  our 
program  and  adjudicative  experience  to 
monitor  the  medical  criteria  in  the 
listings.  We  do  not  recommend  changes 
without  careful  consideration.  We  do 
not  believe  our  approach  in  this  case 
was  unfair  or  cursory. 

Accordingly,  for  the  reasons  set  out 
aboye,  we  are  publishing  the  proposed 
rules  as  final  rules  with  the  revisions 
noted. 

Regulatory  PFOcedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  final  regulations 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
(E.O.)  12866.  Therefore,  we  prepared 
and  submitted  to  OMB  an  assessment  of 
the  potential  costs  and  benefits  of  this 
regulatory  action.  This  assessment  also 
contains  an  analysis  of  alternative 
policies  we  considered  and  chose  not  to 
adopt.  It  is  available  for  review  by 
members  of  the  public  by  contacting  the 
person  shown  above. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Thus,  a  regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  final  regulations  will  impose  no 
new  reporting  or  recordkeeping 
reqiurements  requiring  OK^  clearance. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001.  Social  Security- 
Disability  Insurance:  96.006,  Supplemental 
Security  Income) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procediu-e;  Blind,  Disability  benefits, 
Old-Age,  SiUT^ivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements,  Social  Security. 

Dated:  April  7, 1999. 
Kenneth  S.  Apfel, 

Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  part  404,  subpart  P,  Chapter 
m  of  Title  20,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

PART  404—FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

1.  The  authority  citation  for  subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  202,  205(a).  (b),  and  (d)- 
(h),  216(i),  221(a)  and  (i),  222(c),  223,  225, 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402, 405(a).  (b).  and  (d)-(h),  416(i). 
421(a)  and  (i),  422(c),  423.  425.  and 
902(a)(5));  sec.  211(b),  Pub.  L.  104-193. 110 
Stat.  2105,  2189. 

Appendix  1  to  Subpart  P  of  Part  404— 
Listing  of  Impairments 

2.  Item  10  of  the  introductory  text 
before  Part  A  of  appendix  1  is  revised 
to  read  as  follows: 

***** 

10.  Endocrine  System  (9.00  and  109.00): 
July  2,  2001. 

*         *         *         *         * 

3.  The  Table  of  Contents  for  Part  A  of 
appendix  1  is  amended  by  removing 
"and  Obesity"  fi-om  section  9.00. 

4.  Listing  1.00  in  part  A  of  appendix 
1  is  amended  by  adding  new  paragraph 
F.  to  read  as  follows: 

1.00    Musculoskeletal  System 

***** 

F.  Effects  of  obesity.  Obesity  is  a 
medically  determinable  impairment  that 
is  often  associated  with  disturbance  of 
the  musculoskeletal  system,  and 
distiubance  of  this  system  can  be  a 
major  cause  of  disability  in  individuals 
with  obesity.  The  combined  effects  of 
obesity  v«ith  musciiloskeletal 
impairments  can  be  greater  than  the 
effects  of  each  of  the  impairments 
considered  separately.  "Therefore,  when 
determining  whether  an  individual  with 
obesity  has  a  listing-level  impairment  or 
combination  of  impairments,  and  when 
assessing  a  claim  at  other  steps  of  the 
sequential  evaluation  process,  including 
when  assessing  an  individual's  residual 
functional  capacity,  adjudicators  must 


consider  i 
effects  of  pbes: 


I.  Effects  Af  ot 
determinatlje  in 

j  associated  |i|ith 
system,  andjdisl 

I  a  major  caii4e  oi 
with  obesilV-  Th 
with  respiratory 
than  the  effects 
considered!  tepa 
determiniiM  wh 
obesity  ha3$  lis 
combinaticta  of 
assessing  a  (lair 
sequential  je|vak 
when  assed^ing 
hmctional  pspai 
consider  aiy  ad 
effects  of  obesit' 


¥.  Effects  of  o 
determinal^le'in 
associated  'With 
cardiovascular ; 
this  systen^  lean 
in  individiiils  v 
effects  of  obesit 
impairmeiitE  ca 
of  each  of  the  ir 
separately.  Thei 
whether  an  indi 
listing-levei  im] 
impainneqtis,  ai 
other  step^  t>f  tl 
process,  inidludi 
individual's  res 
adjudicatort  mi 
and  cumullaitive 


(FR  Doc.  9B-21' 
BHXMQ  COdi   419 


Federal  Register / Vol.  64,  No.  163 / Tuesday,  August  24,  1999 /Rules  and  Regulations  46129 


a.  for  subpart  P 
ivs: 

0.  (b),  and  (d)- 
:(c),  223,  225, 
rcurity  Act  (42 
IHh).  416(i), 
15,  and 
,.  104-193, 110 

of  Part  404— 


)  and  109.00): 


irments 
erefore,  when 
idividual  with 
impainnent  or 
Its,  and  when 
steps  of  the 
:ess,  including 
iual's  residual 
icators  must 


consider  aiiy  additional  and  cumulative 
I  effects  of  obesity. 

5.  Listiiig  3.00  in  part  A  of  appendix 
1  is  amentKd  by  removing  the  last 

I  sentence  pf  paragraph  H  and  adding 
new  paragraph  I.  to  read  as  follows: 

3.00    Resf  iratory  System  - 

•         *         *         * 

I.  Effects  of  obesity.  Obesity  is  a  medically 
determinatle  impairment  that  is  often 
I  associated  i«ith  disturbance  of  the  respiratory 
system,  anil|  disturbance  of  this  system  can  be 
a  major  caii^e  of  disability  in  individuals 
with  obesity.  The  combined  effects  of  obesity 
with  respinaRory  impairments  can  be  greater 
than  the  eff4cts  of  each  of  the  impairments 
considered!  i  leparately.  Therefore,  when 
detenniniiK  whether  an  individual  with 
obesity  has$  listing-level  impairment  or 
combinatidri  of  impairments,  and  when 
assessing  a  ^laini  at  other  steps  of  the 
sequential  jefvaluation  process,  including 
when  assed^ing  an  indiyidual's  residual 
functional  rapacity,  adjudicators  must 
consider  aby  additional  and  cumulative 
effects  of  obesity. 

6.  Listiiig  3.10  in  Part  A  of  appendix 
1  is  revis^  to  read  as  follows: 

3.10    Sle^p-related  breathing  disorders. 
Evaluate  under  3.09  (chronic  cor  pulmonale) 
or  12.02  (organic  mental  disorders). 


;  4.00  in  Part  A  of  appendix 
led  by  adding  new  paragraph 


7.  list 
1  is  amei 
F.  to  read  as  follows: 

4.00    Care  ipvascular  System 

*         *         *         •         * 

F.  Effect <\of  obesity.  Obesity  is  a  medically 
determinable  impainnent  that  is  often 
associated  "With  disturbance  of  the 
cardiovascular  system,  and  disturbance  of 
this  system  {can  be  a  major  cause  of  disability 
in  individifils  with  obesity.  The  combined 
effects  of  obesity  with  cardiovascular 
impairmeijtB  can  be  greater  than  the  effects 
of  each  of  the  impairments  considered 
separately.  Therefore,  when  determining 
whether  an  individual  with  obesity  has  a 
listing-levai  impairment  or  combination  of 
impairmeijtis,  and  when  assessing  a  claim  at 
other  step^  bf  the  sequential  evaluation 
process,  iniciluding  when  assessing  an 
individual's  residual  functional  capacity, 
adjudicatort  must  consider  any  additional 
and  cumulative  effects  of  obesity. 

8.  Listing  9.00  in  part  A  of  appendix 
1  is  amended  by  removing  "AflD 
OBESITY"  from  the  title  and  removing 
the  last  twp  paragraphs  from  the 
preface. 

9.  Listihjg  9.01  in  part  A  of  appendix 
1  is  amended  by  removing  "and 
Obesity"  from  the  title. 

10.  Lisiikig  9.09  in  part  A  of  appendix 

1  is  remoivied. 

1 1 
(FR  Doc.  9p(-21935  Filed  8-23-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 
[Docket  No.  96F-0145] 

Indirect  Food  Additives:  Paper  and 
PapertxMrd  Components 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of 

tetrakis(hydrox5rmethyl)phosphonium 
sulfate  (CAS  Reg.  No.  55566-30-8)  ii:^  a 
slimicide  for  use  in  the  manufacture  of 
paper  and  paperboard  that  contact  food. 
This  action  responds  to  a  petition  filed 
by  Albright  &  Wilson,  Ltd. 
DATES:  This  regiUation  is  effective 
August  24, 1999;  submit  written 
objections  and  requests  for  a  hearing  by 
September  23. 1999. 

AODRESSES:.Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  nn.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  M.  Gilliam,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3094. 
SUPPLEMENTARY  INFORMATION: 

In  a  notice  published  in  the  Federal 
Register  of  May  20, 1996  (61  FR  25228), 
FDA  announced  that  a  food  additive 
petition  (FAP  5B4472)  had  been  filed  by 
Albright  &  Wilson,  Ltd.,  c/o  Delta 
Analytical  Corp.,  7910  Woodmont  Ave., 
suite  1000,  Bethesda.  MD  20814.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  176.300 
Slimicides  (21  CFR  176.300)  to  provide 
for  the  safe  use  of 

tetrakis(hydroxymethyl)phosphoniiun 
sulfate  as  a  slimicide  in  the  manufactiue 
of  paper  and  paperboard  intended  to 
contact  food.  Albright  and  Wilson,  Ltd. 
is  currently  represented  by  Lewis  & 
Harrison,  122  C  St.  NW.,  suite  740, 
Washington,  DC  20001.  (Formerly 
represented  by  Delta  Analjrtical  Corp., 
7910  Woodmont  Ave.,  suite  1000, 
Bethesda,  MD  20814.) 

When  the  petition  was  filed  on  May 
20, 1996,  it  contained  an  environmental 
assessment  (EA).  In  the  notice  of  filing, 
the  agency  announced  that  it  was 
placing  the  EA  on  display  at  the  Dockets 
Management  Branch  for  public  review 


and  comment  «n  FR  25228).  No 
conunents  were  received.  On  July  29, 
1997  (62  FR  40569),  FDA  published 
revised  regulations  under  part  25  (21 
CFR  part  25),  which  became  effective  on 
August  28, 1997.  On  January  7, 1999, 
the  petitioner  submitted  a  claim  or 
categorical  exclusion  under  new 
§  25.32(q),  in  accordance  with  the 
procediu^s  in  §  25.15(a)  and  (d). 
Because  the  agency  had  not  completed 
its  review  of  the  earlier  submitted  EA. 
the  agency  reviewed  the  claim  of 
categorical  exclusion  imder  §  2 5.32 (q) 
for  the  final  rule  and  has  determined 
that  this  action  is  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  hiunan 
environment.  Therefore,  neither  an  EA 
nor  an  environmental  impact  statement 
is  required. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
tetrakis{hydroxymethyl)phosphonium 
sulfate  as  a  slimicide  in  the  manufacture 
of  paper  and  paperboard  that  contact 
food  is  safe;  (2)  the  additive  will  achieve 
its  intended  technical  effect;  and 
therefore,(3)  the  regulation  in 
§  176.300(c)  should  be  amended  as  set 
forth  below. 

hi  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
doaunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  Information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  23,  1999, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
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which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
sup{>ort  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 


in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food. 
IDrug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  176  is 
amended  as  follows: 


PART  178-INDIRECT  FOOD 
ADOmVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342,  346.  348. 
379e. 

2.  Section  176.300  is  amended  by 
alphabetically  adding  an  entry  to  the 
table  in  paragraph  (c)  to  read  as  follows: 

f  178.300    Sltaniddes. 

***** 

(c)  •  *  * 


In.  SafiBty  fof  Pc 
lAdditive 


List  of  Sut)stances 


Limitations 


Tetraki8(hydroxymethy1)phosphonium  sulfate  (CAS  Reg.  No.  55566- 
30-6) 


Maximum  use  level  of  84  mg/kg  in  tt>e  pulp  slurry.  The  additive  may 
also  be  added  to  water,  wtiich  wtien  introduced  into  the  pulp  slurry, 
results  in  a  concentration  in  the  pulp  slurry  not  to  exceed  84  mg/kg. 


Dated:  August  12. 1999. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nu  trition. 
(PR  Doc.  99-21851  Filed  8-23-99;  8:45  am] 
mUUHa  CODE  41«M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fbod  and  Drug  Administraftion 

21CFRPart176 

{DoetetNo.geF-0871] 

Indirect  Food  AddKlvee:  Paper  and 
KwparDoaro  vowiponenia 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyethylene  glycol 
monoisotridecyl  ether  sulfate,  sodium 
salt  as  a  component  of  coatings  on  paper 
and  paperboard  intended  for  use  in 
contact  with  dry  food.  This  action  is  in 
response  to  a  petition  filed  by  Servo 
Deldon  BV. 

DATES:  This  regulation  is  effective 
August  24, 1999:  submit  written 
objections  and  requests  for  a  hearing  by 
September  23, 1999. 


ADDRESSES:  Submit  written  objections  to 
the  Dockets  Ma9agement  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Hepp.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 

SUPPLEMENTARY  INFORMATION:  hi  a  notice 
published  in  the  Federal  Register  of 
October  13. 1998.  (63  FR  54717),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4630)  had  been  filed  by  Servo 
Deldon  BV,  c/o  Keller  and  Heckman 
LLP,  1001  G  St.  NW.,  suite  500  West, 
Washington,  DC  20001.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  176.180  Components  of 
paper  and  paperboard  in  contact  with 
dry  food  (21  CFR  176.180)  to  provide  for 
the  safe  use  of  polyethylene  glycol 
monoisotridecyl  ether  sulfate,  sodium 
salt  as  a  component  of  coatings  on  paper 
and  paperboard  intended  for  use  in 
contact  with  dry  food. 

In  its  evaluation  of  the  safety  of  this 
additive,  FDA  has  reviewed  the  safety  of 
the  additive  itself  and  the  chemical 
impurities  that  may  be  present  in  thcr 
additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of  unreacted 
1 ,4-dioxane  and  ethylene  oxide, 
carcinogenic  impiuities  resulting  from 
the  nianufacture  of  the  additive. 


Residual  amounts  of  reactants  and 
manufacturing  aids,  such  as  1,4-dioxane 
and  ethylene  oxide,  are  commonly 
foimd  as  contaminants  in  chemical 
products,  including  food  additives. 

L  Determination  of  Safety 

Under  the  general  safety  standard  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  348(c)(3)(A)),  a 
food  additive  cannot  be  approved  for  a 
particular  use  imless  a  fair  evaluation  of 
the  data  available  to  FDA  establishes 
that  the  additive  is  safe  for  that  use. 
FDA's  food  additive  regulations  (21  CFR 
170.3(i))  define  safe  as  a  "  reasonable 
certainty  in  the  minds  of  competent 
scientists  that  the  substance  is  not 
harmful  imder  the  intended  conditions 
of  use." 

The  food  additives  anticancer,  or 
E)elaney,  clause  of  the  act  (21  U.S.C. 
348(c)(3)(A))  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
by  man  or  animal.  hnportanUy, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to  impurities 
in  the  additive.  That  is,  where  an 
additive  itself  has  not  been  shown  to 
cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  standard  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  intended  use  of  the 
additive  [Scott  v.  FDA.  728  F.2d  322 
(6th  Cir.  1984)). 


cardnogenic  c 
present  as  un( 
This  risk  ei^ali 
ethylene  bkidi 
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In.  SafiBty  foif  Petitioned  Use  of  the 
I  Additive 

FDA  esl  iinates  that  the  petitioned  use 
I  of  the  addjinve,  polyethylene  glycol 
Imonoisottiidecyl  ether  sulfate,  sodium 
I  salt  as  a  surfactant  in  coatings  for  paper 
land  papeiiboard  in  contact  with  d^ 
■foods,  wiljli result  in  exposure  to  no 
[greater  thi^  50  parts  per  biUion  (ppb)  of 
I  the  additijvle  in  Uie  daily  diet  (3  kilogram 
I  (kg))  or  ai|  estimated  daily  intake  (^I) 
of  0.15  milligrams  per  person  per  day 
|(mg/p/d)Hlef.l). 

n)A  doias  not  ordinarily  consider 
I  chronic  tqxicological  studies  to  be 
necessaryjto  determine  the  safety  of  an 
additive  whose  use  vrill  result  in  such 
low  expo^are  leveb  (Ref.  2),  and  the 
agency  hfl|4  not  required  such  testing 
[here.  Howler,  the  agency  has  reviewed 
I  the  available  toxicological  data  on  the 
additive  and  concludes  that  the 
estimated  Imall  dietary  exposure 
resulting  ^om  the  petitioned  use  of  the 
I  additive  i^lsafa. 

FDA  hald  evaluated  the  safety  of  this 
I  additive  t^dm  the  general  safety 
standard.  loonsidOTing  all  available  data 
and  usinii  tisk  assessment  procedures  to 
estimate  t)}e  uppw-boimd  limit  of 
lifetime  hiiman  risk  presented  by  1,4- 
dioxane  a^d  ethylene  oxide,  the 
carcinogeilic  chemicals  that  may  be 
present  as  impurities  in  the  additive, 
llus  risk  ei^aluation  of  1,4-dioxane  and 
ethylene  ^^de  has  two  aspects:  (1) 
AsaeasmdjUt  of  the  exposure  to  the 
impuritie^jfrom  the  petitioned  use  of  the 
additive  4id  (2)  extrapolation  of  the  risk 
obsnved  in  the  animal  bioassays  to  the 
conditioniB  of  exposure  to  humans. 

A.  1.4-Dibfcane 

FDA  hsH  estimated  the  exposure  to 
1,4-diaxaiije  from  the  petitioned  use  of 
the  additive  as  a  surfactant  in  coatings 
for  puper  and  papofaoard  in  contact 
with  ory  l^ods  to  be  no  more  than  0.2 
ppb  of  tht  [daily  diet  (3  kg)  or  0.6 
micrograa^  per  person  per  day  ()ig/p/d) 
(Re£  1).  im 'agency  used  data  from  a 
carcinogeiaesis  bioassay  on  1,4-dioxane, 
conduced  l^  the  National  Cancer 
Institute  Uef.  3),  to  estimate  the  upper- 
bound  li^t  of  lifetime  human  risk  from 
exposure  to  this  chemical  resulting  from 
the  petitioned  use  of  the  additive.  The 
authors  rf  ported  that  the  test  material 
caused  a  Significantly  increased 
inddencd  pf  squamous  cell  carcinomas 
and  hepatocellular  tumors  in  female 
rats.  Baseq  on  the  agency's  estimate  that 
exposiuelv)  1,4-dioxane  will  not  exceed 
0.6  (ig/p/4l  FDA  estimates  that  the 
upper-bovkid  limit  of  lifetime  human 
risk  from  the  petitioned  use  of  the 
subject  additive  is  2.1  x  10-^  (or  2.1  in 
100  milliOii)  (Ref.  4).  Because  of  the 


numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime-averaged 
individual  exposure  to  1,4-dioxane  is 
likely  to  be  substantially  less  than  the 
estimated  exposure,  and  therefore,  the 
probable  lifetime  human  risk  would  be 
less  than  the  upper-boimd  limit  of 
lifetime  human  risk.  Thus,  the  agency 
concludes  that  there  is  reasonable 
certainty  that  no  harm  from  exposure  to 
1,4-dioxane  would  resiilt  from  the 
petitioned  use  of  the  additive. 

B.  Ethylene  Oxide 

FDA  has  estimated  the  exposure  to 
ethylene  oxide  from  the  petitioned  use 
of  the  additive  as  a  surfactant  in 
coatings  for  paper  and  paperboard  in 
contact  with  dry  foods  to  be  no  more 
than  3.9  parts  per  trillion  in  the  daily 
diet  (3  kg)  or  12  nanograms  per  person 
per  day  (ng/p/d)  (Ref.  1).  The  agency 
used  data  from  a  carcinogenesis 
bioassay  on  ethylene  oxide  conducted 
by  the  bistitute  of  Hygiene,  University 
of  Mainz,  Germany  (Ref.  5),  to  estimate 
the  upper-bound  limit  of  lifetime 
human  risk  from  exposure  to  ethylene 
oxide  resulting  from  the  petitioned  use 
of  the  additive.  The  authors  reported 
that  the  test  material  caused 
significandy  increased  incidence  of 
squamous  cell  carcinomas  of  the 
forestomach  and  carcinomas  in  situ  of 
the  glandular  stomach  in  female  rats. 
Based  on  the  agency's  estimate  that 
exposure  to  ethylene  oxide  will  not 
exceed  12  ng/p/d,  FDA  estimates  that 
the  upper-bound  limit  of  lifetime 
human  risk  from  the  petitioned  use  of 
the  sub}ect  additive  is  2.24  x  10-"  (or 
2.24  in  100  million))  (Ref.  4).  Because  of 
the  numerous  conservative  assiunptions 
used  in  calculating  the  exposiire 
estimate,  the  actual  lifetime-averaged 
individual  exposure  to  ethylene  oxide  is 
likely  to  be  substantially  less  than  the 
estimated  exposure,  and  therefore,  the 
probable  lifatime  human  risk  would  be 
less  than  the  upper-bound  limit  of 
lifetime  human  risk.  Thus,  the  agency 
concludes  that  there  is  reasonable 
certainty  that  no  harm  from  exposure  to 
ethylene  oxide  woidd  result  from  the 
petitioned  use  of  the  additive. 

C.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  1,4-dioxane  and 
ethylene  oxide  as  impurities  in  the 
additive.  The  agency  finds  that 
specifications  are  not  necessary  for  the 
following  reasons:  (1)  Because  of  the 
low  level  at  which  1 ,4-dioxane  and 
ethylene  oxide  may  be  expected  to 
remain  as  impurities  following 
production  of  the  additive,  the  agency 


would  not  expect  the  impurities  to 
become  components  of  food  at  other 
than  extremely  small  levels;  and  (2)  the 
upper-boimd  limits  of  Ufetime  risk  from 
exposure  to  1,4-dioxane  and  ethylene 
oxide  is  very  low,  2.1  in  100  million  and 
2.24  in  100  million,  respectively. 

m.  Conclusion 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  in  adhesives  is  safe,  that  the 
additive  wiU  achieve  its  intended 
technical  effect,  and  therefore,  that  the 
regulations  in  §  176.180  shoidd  be 
amended  as  set  forth  below  in  this 
dociunent.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
dociunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  previously.  As  provided  in 
S  171.1(h),  the  agency  will  delete  from 
the  documents  any  materials  that  are 
not  available  for  public  disdosiira 
before  making  the  documents  available 
for  inspection. 

IV.  EnTironmental  InqMCl 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAF  8B4630  (Ckrtober  13, 1998, 63  FR 
54717).  No  new  information  or 
comments  have  hem  received  that 
would  afiisct  the  agency's  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
enviromnent  and  that  an  environmental 
impact  statement  is  not  required. 

V.  Paperworic  Reduction  Ad  of  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VL  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  23. 1999, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  ntunbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbereid  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
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particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that  ' 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Vn.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memoranda,  dated  January  13, 1999,  and 
March  8, 1999,  from  the  Chemistry  Review 
Team,  FDA,  to  the  file  concerning  FAP 
8B4630  (MATS  No.  1011),  Servo  Delden  BV, 
concerning  the  use  of  polyethylene  glycol 
monoisotridecyl  ether  sulfate  sodium  salt  as 

a  surfactant  in  coatings  in  food-contact  paper 
and  paperboard, 

2.  Kokoski,  C.  f.,  "Regulatory  Food 
Additive  Toxicology,"  in  "Chemical  Safety 
Regulation  and  Compliance,"  edited  by  F. 
Homburger  and ).  K.  Marquis,  published  by 
S.  Karger,  New  York,  NY,  pp.  24-33. 1985. 

3.  "Bioassay  of  1,4-Dioxane  for  Possible 
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the  Executive  Secretary,  Quantitative  Risk 
Assessment  Committee,  FDA,  concerning 
BstiTnatinn  nf  npp«r-bound  lifetime  risk  from 
ethylene  oxide  and  1,4-dioxane  in 
polyethylene  glycol  monoisotridecyl  ether 
sulfate,  sodium  salt  (PGMES):  food  additive 
petition  No.  8B4630  (Servo  Delden  BV). 

5.  Dunkelberg,  H.,  "Carcinogenicity  of 
Ethylene  Oxide  and  1 ,2-propylene  Oxide 
Upon  Intragastric  Administration  to 
Rats,"Brifisii  Journal  of  Cancer,  46:  pp.  924- 
933, 1982. 


List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  346,  348, 
379e. 

2.  Section  176.180  is  amended  in-the 
table  in  paragraph  (b)(2)  by 
alphabetically  adding  an  entry  luider 
the  headings  "Lists  of  Substances"  and 
"Limitations"  to  read  as  follows: 

§176.180    Components  of  paper  and 
paperboard  in  contact  with  dry  food. 

***** 

(b)*  •  * 
(2)*  *   * 


K)"  iscorre::ted 


Ust  of  Substances 


Limitations 


Polyethytone  glycol  monoisotridecyl  etfier  sulfate,  sodium  salt  (CAS 
Reg.  No.  150413-26-6). 


For  use  only  as  a  surfactant  at  levels  not  to  exceed  3  percent  In  latex 
fomiulations  used  in  pigment  binders  for  paper  and  papertxtard. 


Dated:  August  5, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-21850  Filed  8-23-99;  8:45  am] 
SUMO  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fdod  and  Drug  Adminiatration 

21  CFR  Part  178 
[I>oci(MNo.91F-0399] 

hidirwt  Food  AddWvaa:  Adiuvanta, 
Production  AMa,  and  Sanltizara 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  May  14, 1999  (64  FR  26281). 
The  document  amended  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  1,3-propanediamine.  N,N"- 


1,2-ethanediylbis-,  polymer  with  N- 
butyl-2 ,2 ,6 ,6-tetramethyl-4- 
piperidinamine  and  2,4,6-trichloro- 
1,3,5-triazine  as  a  light  stabilizer  for 
polypropylene  and  polyethylene.  The 
document  was  published  with  an  error. 
This  document  corrects  that  error. 
DATES:  Effective  on  May  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3091. 
SUPPt^MENTARY  INFORMATION:  In  the 
Federal  Register  of  May  14, 1999  (64  FR 
26281),  FDA  amended  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
1 ,3-propanediamine,  N,N"-1 ,2- 
ethanediylbis-.  polymer  with  N-butyl- 
2 ,2 ,6,6-tetramethyl-4-piperidinamine 
and  2.4,6-trichloro-l,3,5-triazine  as  a 
light  stabilizer  for  polyethylene  and 
polypropylene  complying  with  21  CFR 
177.1520.  It  has  been  recently  called  to 
the  attention  of  the  agency  that  the 
Chemical  Abstract  Services  (CAS) 
Registry  has  a  slightly  different 
nomenclatiue  for  the  additive  1,3- 


propanediamine,  N,N"-1,2- 
ethanediylbis-,  polymer  with  N-butyl- 
2,2,6 ,6-tetramethyl-4-piperidinamine 
and  2,4,6-trichloro-l,3,5-triazine  (CAS 
Reg.  No.  136504-96-6).  The  preferred 
nomenclature  for  the  additive  is  1,3- 
propanediamine,  N,N"-i,2- 
ethanediylbis-,  polymer  with  2,4,6- 
trichloro-l,3,5-triazine,  reaction 
products  with  N-butyl-2,2,6,6- 
tetramethyl-4-piperidinamihe. 
Therefore,  the  agency  is  amending  21 
CFR  178.2010  to  correct  the 
nomenclature  of  the  additive. 

In  FR  Doc.  99-12177,  appearing  on 
page  26281,  in  the  Federd  Register  of 
Friday,  May  14, 1999,  the  following 
correction  is  made: 

§178,2010   CCorrected] 

1.  On  page  26282,  in  the  table  in 
paragraph  (b),  under  the  heading 
"Substances"  "1,3-propanediamine, 
NjNl"-l,2-othanediylbis-,  polymer  with 
N-butyl-2,2,6,6-tetramethyl-4- 
piperidinamine  and  2,4,6-trichloro- 
1.3.5-triazine  (CAS  R^.  No.  136504-96-  I 


R  Part  176 


m  for  21  CFR 
id  as  follows: 

342.  346,  348. 


3  percent  in  latex 
j  papertxmrd. 
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6)"  is  coniiAed  to  read  "1,3- 
Ipropanediiinine,  N,N"-1,2- 
lethanediylHis-,  polymer  with  2,4,6- 
|trichloro-l,3,5-triazine,  reaction 
[products  With  N-butyl-2,2,6,6- 
ItetramethyM-piperidinamine  (CAS  Reg. 
[No.  13650ft}-96-6)". 

Dated:  August  10, 1999. 
I L.  Robert  Luce. 

I  Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  ApplieiflNutrition. 
[FR  Doc.  99i-i21849  Filed  &-23-99;  8:45  am] 
BLUtta  coofi  »iao-oi-F 


DEPAfmi|ENT  OF  DEFENSE 

Office  of  ma  Sacralary 

|32CFRP4hl99 
RtN-O720-AA51 

Civilian  H<  i^lth  and  Medical  Program  of 
tlM  UnifofMMd  Sarvicaa  (CHAMPUS); 
RaviakNW  ^  ttia  Eligibility 
Raqufram^nta 

agency:  d^ce  of  the  Secretary,  DoD. 
ACTION:  Fiiial  Rule. 

H 

SUMMARY:  fthis  final  rule  revises  the 
compreheiilBive  CHAMPUS  regulation 
pertaining  to  basic  CHAMPUS  benefits 
in  accord^aoce  with  several  statutory 
changes.  This  final  rule:  sets  forth  die 
requirements  for  reinstatement  of 
CHAMPUS  eligibility  for  beneficiaries 
under  age  {65  who  would  otherwise  have 
lost  eligib  juty  for  CHAMPUS  due  to 
eligibiUty  jmr  Medicare  as  a  result  of 
disability  pf  end-stage  renal  disease 
(ESRO);  esjtkblishes  new  classes  of 
CHAMPUS  eligibles;  establishes  the 
Transitional  Assistance  Management 
Program  which  provides  transitional 
health  care  for  members  (and  their 
dependents)  who  served  on  active  duty 
in  supporli  ^f  a  contingency  operation 
and  for  members  (and  their  dependents) 
who  are  inioluntarily  separated  from 
active  dutyt  allows  former  spouses  who 
buy  a  conyersion  health  policy  to  keep 
CHAMPU$|  eligibility  for  twenty-four 
(24)  month$  for  preexisting  conditions 
that  are  ndti  covered  by  the  conversion 
policy;  an^  makes  minor  technical 
revisions  to  the  double  coverage 
provisions.,  In  order  to  expedite 
compliancj^  with  the  statutory 
requirem^ts,  all  of  these  provisions 
have  been  I  implemented  under  interim 
instructio^.  This  final  rule  also  adds  a 
new  categopy  of  eligible  beneficiary 
under  the  Continued  Health  Care 
Benefit  Program. 
DATES:  Thi$  final  rule  is  effective 
September  23, 1999. 


ADDRESSES:  TRICARE  Management 
Activity  (TMA),  Medical  Benefits  and 
Reimbursement  Systems,  Aurora,  CO 
80011-9043. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Isaacson,  Medical  Benefits 
and  Reimbursement  Systems,  TMA, 
telephone  (303)  676-3572. 
SUPPLEMENTARY  INFORMATION: 

The  following  specific  paragraphs  of 
§  199.3  have  eligibility  dates  as  follows: 


Paragraph 

Eligibility  Date 

(b)(2)(ii)(H)(2)  

October  23,  1992. 

(b)(2)(ii)(H)(5)  

Novemt>er  14,  1986. 

(b)(2)(ii)(H)(4)  (per- 

July 1,  1994. 

taining  to  place- 

ment by  a  court). 

(b)(2)(ii)(H)(4)  (per- 

October 5, 1994. 

taining  to  place- 

ment by  a  recog- 

nized placement 

agency). 

(b)(2)(IH)(A)(r)  

November  14,  1986. 

(b)(2)(liO(A)(2)  

October  23,  1992. 

(e)(l)(i)  

April  6,  1991. 
October  1.1990. 

§199.3(e)(1)(ii) 

(e)(l)(iii) 

October  1,  1990. 

(f)(3)(viii) 

October  1,1991. 

(f)(3)(ix)  

October  1,1991. 

I.  Summary  of  Final  Rule  Provisions 

This  final  rule  adds  or  revises  a 
number  of  eligibility  provisions. 
Following  is  a  brief  summary  of  the 
classes  of  beneficiaries  affected  by  this 
final  rule.  Generally,  each  class  is 
eligible  for  CHAMPUS  as  a  result  of  the 
change,  and  we  have  included  the  other 
salient  points  regarding  each,  but  the 
reader  should  refer  to  die  proposed  rule 
that  was  published  on  December  23, 
1997,  for  a  detailed  discussion  regarding 
the  specific  conditions  and 
requirements  for  each  class. 

CHAMPUS/Medicare  dual  eligibles 

— Must  be  under  age  65,  eligible  for 
Medicare  due  to  disability  or  end- 
stage  renal  disease,  and  enrolled  in 
Medicare  Part  B 

— Applies  to  all  categories  of  CHAMPUS 
beneficiaries  except  dependents  of 
active-duty  members 

—Effective  October  1, 1991 
Dependents  of  a  person  who  dies  of 

an  injury,  illness,  or  disease  incurred  on 

the  way  to  or  fi'om  training  with  a 

duration  of  30  days  or  less 

— Retiree  cost-sharing 

—Effective  November  14, 1986 

Victims  of  abuse 

— By  a  member  who  was  discharged  or 
dismissed  as  a  result  of  a  court- 
martial  conviction  for  the  abuse 

— ^Eligibility  limited  to  one  year  from 
member's  separation 


— Coverage  limited  to  treatment  of 
conditions  resulting  from  abuse 

— ^Effective  November  14, 1986  through 
October  16,  1998 

— ^Effective  October  17, 1998,  covered 
services  need  not  be  related  to  the 
abuse  and  eligibility  coincides  with 
the  period  that  the  abused  dependent 
is  in  receipt  of  transitional 
compensation  imder  section  1059  of 
tide  10  U.S.C. 

— By  a  member  or  former  member  who 
loses  eligibility  to  retired  pay  as  a 
result  of  the  abuse 

—Effective  October  23, 1992 
Students  who  become  incapable  of 

self-support 

— Must  be  full-time  student 

— The  incapacitating  condition  must 

occur  between  the  ages  of  21  and  23 
—Effective  October  23, 199? 

Dependents  of  an  active  duty  member 

who  dies  while  on  active  duty 

— These  individuals  have  always  been 
eligible  for  CHAMPUS  with  retiree 
cost-sharing 

— The  most  recent  change  provides  that 
all  care  is  to  be  cost-shared  as  active 
duty 

— Special  cost-sharing  is  limited  to  one 
year 

—Effective  October  1, 1993 

— For  dependents  of  active-duty 
members  who  die  while  on  active 
duty  between  January  1, 1993,  and 
October  1, 1993,  only  care  for  pre- 
existing conditions  is  to  be  cost- 
shared  as  active  duty. 
Dependents  placed  in  the  custody  of 

a  member  or  former  member  by  a  court 

or  a  recognized  placement  agency. 

— ^E&cdve  July  1, 1994,  if  placed  by  a 
court 

— ^Effective  October  5, 1994,  if  placed  by 
a  recognized  placement  agency 

— ^This  category  of  beneficiary  is  also 
added  to  the  Continued  Health  Care 
Benefit  Program  effective  October  5, 
1994. 

Transitional  Assistance  Management 
Program  (TAMP) 

— Claims  for  all  individuals  eligible 

under  TAMP  are  cost-shared  as 

active-duty  dependents 
— Members  released  from  active  duty  in 

connection  with  contingency 

operations 
—Eligible  up  to  thirty  (30)  days 
—Effective  April  6.  1991 
— Members  involuntarily  separated  with 

less  than  six  (6)  years  of  service 
— ^Eligible  up  to  sixty  (60)  days 
—Effective  October  1,  1990 
— Members  involimtarily  separated  with 

six  (6)  or  more  years  of  service 
— Eligible  up  to  120  days 
—Effective  October  1, 1990 
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The  minor  technical  revisions  to  the 
double  coverage  provisions  in  section 
199.8  and  the  addition  of  a  new  category 
of  eligible  beneficiary  under  the 
Continued  Health  Care  Benefit  Program 
contained  in  section  199.20  are 
unchanged  from  the  proposed  rule.  The 
reader  should  refer  to  the  proposed  rule 
for  a  discussion  of  these  provisions. 

n.  Public  Comments 

We  provided  a  60-day  comment 
period  on  the  proposed  rule.  We 
received  no  public  conunents,  but  we 
received  a  comment  from  another  ^ 
federal  agency  with  which  we  are 
required  to  coordinate  rules.  Below  we 
provide  a  siunmary  of  the  comment  and 
our  response. 

Comment — The  commenter  indiratnd 
that  the  language  in  paragraphs 
(f)(3)(viii)  and  (g)(1)  does  not  accurately 
reflect  the  Medicare  eligibility 
provisions  for  persons  with  end-stage 
renal  disease  (ESRO). 

Response — ^A  description  of  the 
Medicare  eligibility  requirements  for 
persons  with  ESRD  is  not  necessary  to 
this  rule,  since  those  requirements  are 
set  forth  in  42  CFR  406.13.  We  have 
deleted  the  language  from  the  final  rule. 

m.  Changes  In  the  Final  Rule 

We  have  made  four  changes  in  the 
final  rule  to  correct  errors  we  discovered 
in  the  proposed  rule. 

The  first  involves  a  mathematical 
error  in  the  supplementary  information 
of  the  proposed  rule.  In  Section  II.D.  we 
provided  examples  of  coordination  of 
benefits  calculations  for  certain 
Medicare  beneficiaries  whose 
CHAMPUS  eligibility  has  been 
reinstated.  In  Example  1,  Step  4.  the 
result  is  $3,938.45  and  not  $4,043.95  as 
was  published  in  the  proposed  rule. 
This  does  not  affect  the  final  residt  of 
these  calcidations,  but  it  is  important  to 
ensure  the  steps  are  accurate. 

The  second  involves  paragraph 
(b)(2)(ii)(H)(2).  In  the  proposed  rule  this 
paragraph  included  the  words  "has  not 
attained  the  age  of  21".  The  basic 
requirement  that  a  child  be  imder  21  is 
contained  elsewhere  and  this  paragraph 
allows  an  exception  to  that  requirement. 
Therefore,  we  have  deleted  the  words 
"has  not  attained  the  age  of  21". 

The  third  involves  paragraph  (c)(5)(v). 
In  the  past,  an  incapacitated  individual 
age  21  or  older  (age  23  or  older  if  a 
student)  coidd  be  adopted  and  gain 
CHAMPUS  eligibility.  The  statute  has 
been  revised  to  restrict  adoptions  only 
to  individuals  that  meet  the 
requirements  of  a  dependent  at  the  time 
of  adoption.  As  a  result,  we  have 
deleted  paragraph  (c;(5)(v),         ;,f.,^,r, 


The  foiuth  involves  paragraph  (c)(7). 
We  have  added  additional  material  to 
this  paragraph  to  distinguish  the 
diffiBient  beginning  eligibility  dates  for 
children  who  are  victims  of  abuse  by  a 
person  who  is  discharged  from  a 
Uniformed  Service  as  a  resiUt  of 
committing  the  abuse  as  opposed  to  a 
person  who  has  eligibility  to  receive 
retired  pay  on  the  basis  of  years  of 
service  terminated  as  a  result  of 
committing  the  abuse. 

We  have  also  made  changes  to 
paragraphs  (b)(2)(iii)(A)(l),  (c)(3)(i),  and 
(c)(7)  to  include  the  provisions  of 
'  Section  732  of  the  National  £)efense 
Authorization  Act  for  FY  1999  (Pub.  L. 
105-261).  This  statutory  change 
removed  the  limitation  on  the  extent  of 
services  available  to  certain  victims  of 
abuse  (i.e.,  the  services  must  be  related 
to  the  abuse)  so  that  they  are  entitled  to 
all  benefits  available  under  the  Program. 
It  also  replaced  the  one  year  limitation 
on  services  available  to  them  with  the 
period  that  the  abused  dependent  is  in 
receipt  of  transitional  compensation 
imder  section  1059  of  title  10  U.S.C. 

IV.  Regulatory  Procedures. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  The  changes  set  forth  in  this 
final  rule  are  minor  revisions  to  the 
existing  regulation.  Since  this  final  rule 
does  not  impose  information  collection 
requirements,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35). 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
Insurance,  and  Military  personnel. 

Accordingly,  32  CFR  Part  199  is  amended 
as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  Chapter 
55. 

2.  Section  199.2(b)  is  amended  by 
adding  new  definitions  abused 
dependent,  deceased  reservist,  former 
member,  member,  reservist,  and  spouse, 
in  alphabetical  order,  and  by  revising 
the  definitions  for  child,  deceased 
fervi<^infn\bet^peffn.9^J^pfi^lpeia.,^  ,_^ 


Eligibility  Reporting  System  (DEERS). 
dependent,  sponsor,  widow  or  widower 
to  read  as  follows: 

§199.2    DafinttiorM. 

*  *        »        »        • 

(b)*  •  • 

Abused  dependent.  An  eligible 
spouse  or  child,  who  meets  tihe  criteria 
in  §  199.3  of  this  part,  of  a  former 
member  who  received  a  dishonorable  or 
bad-conduct  discharge  or  was  dismissed 
from  a  Uniformed  Service  as  a  result  of 
a  court-martial  conviction  for  an  offense 
involving  physical  or  emotional  abuse 
or  was  administratively  discharged  as  a 
result  of  such  an  offense,  or  of  a  member  | 
or  former  member  who  has  had  their 
entitlement  to  receive  retired  pay 
terminated  because  of  misconduct 
involving  physical  or  emotional  abuse. 
***** 

Child.  An  tmmarried  child  of  a 
member  or  former  member,  who  meets 
the  criteria  (including  age  requirements) 
in  §199.3  of  this  part. 

***** 

Deceased  member.  A  person  who,  at 
the  time  of  his  or  her  death,  was  an 
active  duty  member  of  a  Uniformed 
Service  imder  a  call  or  order  that  did 
not  specify  a  period  of  30  days  or  less. 
***** 

Deceased  reservist.  A  reservist  in  a 
Uniformed  Service  who  incurs  or 
aggravates  an  injury,  illness,  or  disease, 
during,  or  on  the  way  to  or  from,  active 
duty  training  for  a  period  of  30  days  or 
less  or  inactive  duty  training  and  dies  as 
a  result  of  that  specific  injury,  illness  or 
disease. 
***** 

Deceased  retiree.  A  person  who,  at  the 
time  of  his  or  her  death,  was  entitled  to 
retired  or  retainer  pay  or  equivalent  pay 
based  on  duty  in  a  Uniformed  Service. 
For  purposes  of  this  part,  it  also 
includes  a  person  who  died  before 
attaining  age  60  and  at  the  time  of  his 
or  her  death  would  have  been  eligible 
for  retired  pay  as  a  reservist  but  for  the 
fact  that  he  or  she  was  not  60  years  of 
age,  and  had  elected  to  participate  in  the 
Siuvivor  Benefit  Plan  established  under 
10  U.S.C.  chapter  73. 

*  *        *        *  '     * 

Defense  Enrollment  Eligibility 
Reporting  System  (DEERS).  An 
automated  system  maintained  by  the 
Department  of  Defense  for  the  piupose 
of: 

(1)  Enrolling  members,  former 
members  and  their  dependents,  and 

(2)  Verifying  members',  former 
members'  and  their  dependents' 
eligibility  for  health  care  benefits  in  the 
direct  care  facilities  and  for  CHAMPUS. 

*  *        *        *       • 

<!iili  to  o.e^J.  i  fli  ijh;jJii:j  tirft  «fi?*f.»fx.  t»ii  n 
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Dependent  Individuals  whose 
I  relationsbiib  to  the  sponsor  (including 
NATO  mcn|iben  who  are  stationed  in  or 
passing  tlpjough  the  United  States  on 
offidarbiUiness  when  authorized)  leads 
to  entitleimsnt  to  benefits  under  this 
part.  (See  {^  199.3  of  this  part  for  specific 
pf  dependents). 


Fonner]iiember.  A  retiree,  deceased 
member,  <i[k»ased  retiree,  or  deceased 
reservist  in  certain  circumstances  (see 
section  10^.3  for  additional  information 
related  to  Certain  deceased  reservists' 
dependenjt^'  eligibility).  Under 
conditions.' spedfied  imder  §  199.3  of 
this  part,  former  member  may  also 
include  a  Oiember  of  the  Uniformed 
Services  iV  iio  has  been  discharged  from 
active  du^  (or,  in  some  cases,  rail-time 
National  (puiard  duty),  whether 
voluntarilj  or  involuntarily,  imder  other 
than  adver  le  conditions  and  qualifies 
for  CHAMPUS  benefits  under  the 
Transitional  Assistance  Management 
Program  c^t  the  Continued  Health  Care 
Benefit  Pnjgram. 

.     *    r     *     * 

Membefl  A  person  on  active  duty  in 
a  Uniformed  Service  under  a  call  or 
order  that  does  not  specify  a  period  of 
30  days  or  less.  {For  CHAMPUS  cost- 
sharing  piirposes  only,  a  former  member 
who  rece^iled  a  dishonorable  or  bad- 
conduct  qiBcharge  or  was  dismissed 
from  a  Uniiformed  Service  as  a  result  of 
a  court-martial  conviction  for  an  offense 
involving!  physical  or  emotional  abuse 
or  was  administratively  discharged  as  a 
result  of  such  an  offense  is  considered 


Aeservisr.  A  person  who  is  under  an 
active  duty  call  or  order  to  one  of  the 
Uniforme|d  Services  for  a  period  of  30 
days  ax  leSB  or  is  on  inactive  training. 

Sponsa^  A  member  or  former  member 
of  a  Unifrnkned  Service  upon  whose 
status  his  or  her  dependents'  eligibility 
i(Mr  CHAMpUS  is  based.  A  sponsor  also 
includes  a, person  who,  while  a  member 
of  the  Uniformed  Services  and  after 
becoming!  ^^8^^^®  ^'^  ^  retired  on  the 
basis  of  yeers  of  service,  has  his  or  her 
eUgibHi^io  receive  retired  pay 
terminatea  as  a  result  of  misconduct 
involving  abuse  of  a  spouse  or 
dependent  child.  It  also  includes  NATO 
members  ji^ho  are  stationed  in  or 
passing  thiough  the  United  States  on 
official  holiness  when  authorized.  It 
also  includes  individuals  eligible  for 
CHAMPl|$  under  the  Transitional 
Assistanciel  Management  Program. 


Spousd^  A  lawful  husband  or  wife, 
who  meets  the  criteria  in  §  199.3  of  this 


part,  r^ardless  of  whether  or  not 
dependent  upon  the  member  or  former 
member  for  his  or  ha  own  support. 

***** 

Widow  or  Widower.  A  person  who 
was  a  spouse  at  the  time  of  death  of  a 
member  or  former  member  and  who  has 
not  remarried. 

***** 

3.  Section  199.3  is  revised  to  read  as 
follows: 

f190^    Eligibility. 

(a)  General. — ^This  section  sets  forth 
those  persons  who,  by  the  provisions  of 
10  U.S.C.  chapter  55,  and  the  NATO 
Status  of  Forces  Agreement,  are  eligible 
for  CHAMPUS  benefits.  A 
determination  that  a  person  is  eligible 
does  not  automatically  entitle  sudi  a 
person  to  CHAMPUS  payments.  Before 
any  CHAMPUS  benefits  may  be 
extended,  additional  requirements,  as 
set  forth  in  other  sections  of  this  part, 
must  be  met.  Additionally,  the  use  of 
CHAMPUS  may  be  denied  if  a 
Uniformed  Service  medical  treatment 
facility  capable  of  providing  the  needed 
care  is  available.  CHAMPUS  relies 
primarily  on  the  Defense  Enrollment 
Eligibility  Reporting  System  (DEERS)  for 
eli^bility  verification. 

(b)  CHAMPUS  eligibles—tl)  Retiree.  A 
member  or  former  member  of  a 
Uniformed  Service  who  is  entitled  to 
retired,  retainer,  or  equivalent  pay  based 
on  duty  in  a  Uniformed  Service. 

(2)  Dependent.  Individuals  whose 
relationship  to  the  sponsor  leads  to 
entitlement  to  benefits.  CHAMPUS 
eligible  dependents  include  the 
following: 

(i)  Spouse.  A  lawful  husband  or  wife 
of  a  member  or  former  member.  The 
spouse  of  a  deceased  member  or  retiree 
must  not  be  remarried.  A  former  spouse 
also  may  qualify  for  benefits  as  a 
dependent  spouse.  A  former  spouse  is  a 
spouse  who  was  married  to  a  military 
member,  or  former  member,  but  whose 
marriage  has  been  terminated  by  a  final 
decree  of  divorce,  dissolution  or 
annulment.  To  be  eligible  for 
CHAMPUS  benefits,  a  former  spouse 
must  meet  the  criteria  described  in 
paragraphs  (b)(2)(i)(A)  through 
(b)(2)(i)(E)  of  this  section  and  must 
qualify  under  the  group  defined  in 
paragraph  (b)(2)(i)(F)(l)  or  (b)(2)(i)(F)(2) 
of  this  section. 

(A)  Must  be  imremarried;  and 

(B)  Must  not  be  covered  by  an 
employer-sponsored  health  plan;  and 

(C)  Must  nave  been  married  to  a 
member  or  former  member  who 
performed  at  least  20  years  of  service 
which  can  be  credited  in  determining 
the  member's  or  former  member's 
eligibility  for  retired  m  retainer  pay;  and 


(D)  Must  not  be  eligible  for  Part  A  of 
Tide  XVm  of  the  Social  Security  Act 
(Medicare)  except  as  provided  in 
paragraphs  (f)(3)(viii)  and  (f)(3)(ix)  of 
this  section;  and 

(E)  Must  not  be  the  dependent  of  a 
NA'TO  member,  and 

(F)  Must  meet  the  requirements  of 
paragraph  (b)(2)(i)(F)(l)  or  (b)(2)(i)(F)(2) 
of  this  section: 

(I)  The  former  spouse  must  have  been 
married  to  the  same  member  or  former 
member  for  at  least  20  years,  at  least  20 
of  which  were  creditable  in  determining 
the  member's  or  former  member's 
eligibility  for  retired  or  retainer  pay. 
Eligibility  continues  indefinitely  unless 
affected  by  any  of  the  conditions  of 
paragraphs  (b)(2)(i)(A)  through 
(b)(2)(i)(E)  of  this  section. 

(i)  Ijf  die  date  of  the  final  decree  of 
divorce,  dissolution,  or  annulment  was 
before  February  1, 1983,  the  former 
spouse  is  eligible  for  CHAMPUS 
coverage  of  health  care  received  on  or 
after  January  1, 1985. 

(ii)  If  the  date  of  the  final  decree  of  the 
divorce,  dissolution,  or  annulment  was 
on  or  after  February  1, 1983,  the  former 
spouse  is  eligible  for  CHAMPUS 
coverage  of  health  care  which  is 
received  on  or  after  the  date  of  the 
divorce,  dissolution,  or  annulment. 

{2)  The  former  spouse  must  have  been 
married  to  the  same  member  or  former 
member  for  at  least  20  years,  and  at  least 
15,  but  less  than  20  of  tiiose  married 
years  were  creditable  in  determining  the 
member's  or  former  member's  eligibility 
for  retired  or  retainer  pay. 

(i)  If  the  date  of  the  niial  decree  of 
divorce,  dissolution,  or  annulment  is 
before  April  1, 1985,  the  former  spouse 
is  eligible  only  for  care  received  on  or 
after  January  1, 1985,  or  the  date  of  the 
divorce,  dissolution,  or  annulment, 
whichever  is  later.  Eligibility  continum 
indefinitely  imless  a^cted  by  any  of 
the  conditions  of  paragraphs  (b)(2)(i)(A) 
through  (b)(2)(i)(]^  of  this  section. 

(ii)  u  the  date  of  the  final  decree  of 
divorce,  dissolution  or  annulment  is  on 
or  after  April  1, 1985,  but  before 
Septembor  29, 1988,  the  former  spouse 
is  eligible  only  for  care  received  from 
the  date  of  the  decree  of  divorce, 
dissolution,  or  annulment  until 
December  31. 1988,  or  for  two  years 
from  the  date  of  the  divorce, 
dissolution,  or  annulment,  whichevor  is 
later. 

(iii)  If  the  date  of  the  final  decree  of 
divorce,  dissolution,  or  annulment  is  on 
or  after  September  29, 1988,  the  former 
spouse  is  eligible  only  for  care  received 
within  the  365  days  (366  days  in  the 
case  of  a  leap  year)  immediately 
following  the  date  of  the  divorce, 
dissolution,  or  annulment 
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(ii)  Child.  A  dependent  child  is  an 
unmarried  child  of  a  member  or  former 
member  who  has  not  reached  his  or  her 
twenty-first  (21st)  birthday,  except  an 
incapacitated  adopted  child  meeting  the 
requirements  of  paragraph 
(b)(2)(ii){H)(2)  of  this  section,  and  who 
bears  one  of  the  following  relationships 
to  a  member  or  former  member  of  one 
of  the  Uniformed  Services: 

(A)  A  legitimate  child;  or 

(B)  An  adopted  child  whose  adoption 
has  been  legally  completed  on  or  before 
the  child's  twenty-first  (21st)  birthday; 
or 

(C)  A  legitimate  stepchild;  or 

(D)  An  illegitimate  child  of  a  member 
or  former  member  whose  paternity/ 
maternity  has  been  determined 
judicially,  and  the  member  or  former 
member  directed  to  support  the  child;  or 

(E)  An  illegitimate  child  of  a  member 
or  former  member  whose  paternity/ 
maternity  has  not  been  determined 
judicially,  who  resides  with  or  in  the 
home  provided  by  the  member  or  former 
member,  and  is  or  continues  to  be 
dependent  upon  the  member  or  former 
member  for  over  one-half  of  his  or  her 
support,  or  who  was  so  dependent  on 
the  former  member  at  the  time  of  the 
former  member's  death;  or 

(F)  An  illegitimate  child  of  a  spouse 
of  a  member  who  resides  with  or  in  a 
home  provided  by  the  member  and  is, 
and  continues  to  be  dependent  upon  the 
member  for  over  one-half  of  his  or  her 
support;  or 

(G)  An  illegitimate  child  of  a  spouse 
of  a  former  member  who  resides  with  or 
in  a  home  provided  by  a  former  member 
or  the  former  member's  spouse  at  the 
time  of  death  of  the  former  member,  and 
is,  or  continues  to  be,  or  was,  dependent 
upon  the  former  member  for  more  than 
one-half  of  his  or  her  support  at  the  time 
of  death;  or 

(H)  An  individual  who  falls  into  one 
of  the  following  classes: 

[1)A  student.  A  child  determined  to 
be  a  member  of  one  of  the  classes  in 
paragraphs  (b)(2)(ii)(A)  through 
(b)(2)(ii)(G)  of  this  section,  who  is  not 
married,  has  passed  his  or  her  21st 
birthday  but  has  not  passed  his  or  her 
23rd  birthday,  is  dependent  upon  the 
member  or  former  member  for  over  50 
percent  of  his  or  her  support  or  was 
dependent  upon  the  member  or  former 
member  for  over  50  percent  of  his  or  her 
support  on  the  date  of  the  member's  or 
former  member's  death,  and  is  pursuing 
a  fuU-time  course  of  education  in  an 
institution  of  higher  learning  approved 
by  the  Secretary  of  Defense  or  the 
Department  of  Education  (as 
appropriate)  or  by  a  state  agency  under 
38  U.S.C.  chapters  34  and  35. 


Note:  Courses  of  education  offered  by 
institutions  listed  in  the  "Education 
Directory,"  "Higher  Education"  or 
"Accredited  Higher  Institutions"  issued 
periodically  by  the  Department  of  Education 
meet  the  criteria  approved  by  the 
Administering  Secretary  or  the  Secretary  of 
Education.  For  determination  of  approval  of 
courses  offered  by  a  foreign  institution,  by  an 
institution  not  listed  in  either  of  the  above 
directories,  or  by  an  institution  not  approved 
by  a  state  agency  pursuant  to  38  U.S.C. 
chapters  34  and  35,  a  statement  may  be 
obtained  from  the  Department  of  Education. 
Washington,  D.C.  20202. 

(2)  An  incapacitated  child.  A  child 
determined  to  be  a  member  of  one  of  the 
classes  in  paragraphs  (b)(2)(ii)(A) 
through  (b)(2)(ii)(G)  of  this  section,  who 
is  not  married  and  is  incapable  of  self- 
support  because  of  a  mental  or  physical 
disability  that: 

(/)  Existed  before  the  child's  twenty- 
first  (21st)  birthday;  or 

[ii]  Occurred  between  the  ages  of  21 
and  23  while  the  child  was  enrolled  in 
a  full-time  coiu'se  of  study  in  an 
institution  of  higher  learning  approved 
by  the  Administering  Secretary  or  the 
Department  of  Education  (see  NOTE  to 
paragraph  (b)(2)(u)(H)(2)(uj)  of  this 
section),  and  is  or  was  at  the  time  of  the 
member's  or  former  member's  death 
dependent  on  the  member  or  former 
member  for  over  one-half  of  his  or  her 
support;  and 

[ill)  The  incapacity  is  continuous.  (If 
the  incapacity  significantly  improves  or 
ceases  at  any  time,  GRAMPUS 
eligibility  cannot  be  reinstated  on  the 
basis  of  the  incapacity,  unless  the 
incapacity  reciu^  and  the  beneficiary  is 
under  age  21,  or  is  imder  age  23  and  is 
enrolled  as  a  full-time  student  under 
paragraph  (b)(2)(ii)(H)(2)(j7)  of  this 
section.  If  the  child  was  not 
incapacitated  after  that  date,  no 
GHAMPUS  eligibility  exists  on  the  basis 
of  the  incapacity.  However, 
incapacitated  children  who  marry  and 
who  subsequently  become  \mmarried 
through  divorce,  annulment,  or  death  of 
spouse,  may  be  reinstated  as  long  as 
they  still  meet  all  other  requirements). 

Note:  An  institution  of  higher  learning  is 
a  college,  university,  or  similar  institution, 
including  a  technical  or  business  school, 
offering  post-secondary  level  academic 
instruction  that  leads  to  an  associate  or 
higher  degree,  if  the  school  is  empowered  by 
the  appropriate  State  education  authority 
under  State  law  to  grant  an  associate,  or 
higher,  degree.  When  there  is  no  State  law  to 
authorize  the  granting  of  a  degree,  the  school 
may  be  recognized  as  an  institution  of  higher 
learning  if  it  is  accredited  for  degree 
programs  by  a  recognized  accrediting  agency. 
The  term  also  shall  include  a  hospital 
offering  educational  programs  at  the  post- 
secondary  level  regardless  of  whether  the 
hospital  grants  a  post-secondary  degree.  The 


term  also  shall  include  an  educational 
institution  that  is  not  located  in  a  State,  that 
offers  a  course  leading  to  a  standard  college 
degree,  or  the  equivalent,  and  that  is 
recognized  as  such  by  the  Secretary  of 
Education  (or  comparable  official)  of  the 
country,  or  other  jurisdiction,  in  which  the 
institution  is  located  (38  U.S.C.  chapter  34, 
section  1661,  and  chapter  35,  section  1701. 

Courses  of  education  offered  by 
institutions  listed  in  the  "Education 
Directory,"  "Higher  Education"  or 
"Accredited  Higher  Institutions"  issued 
periodically  by  the  Department  of  Education 
meet  the  criteria  approved  by  the 
Administering  Secretary  or  the  Secretary  of 
Education.  For  determination  of  approval  of 
courses  offered  by  a  foreign  institution,  by  an 
institution  not  listed  in  either  of  the  above 
directories,  or  by  an  institution  not  approved 
by  a  state  agency  pursuant  to  chapters  34  and 
35  uf  36  U.S.C,  a  staieiuuul  may  be  o'otained 
from  the  Department  of  Education, 
Washington,  D.C.  .20202. 

[3)  A  child  of  a  deceased  resenrist.  A 
child,  who  is  determined  to  be  a 
member  of  one  of  the  classes  in 
paragraphs  (b)(2)(ii)(A)  through 
(b)(2)(ii)(G)  of  this  section,  of  a  reservist 
in  a  Uniformed  Service  who  incurs  or 
aggravates  an  injury,  illness,  or  disease, 
during,  or  on  the  way  to  or  from,  active 
duty  training  for  a  period  of  30  days  or 
less  or  inactive  duty  training,  and  the 
reservist  dies  as  a  result  of  that  specific 
injury,  illness  or  disease. 

(4)  A  child  placed  in  legal  custody  of 
a  member  or  former  member.  A  child 
who  is  placed  in  legal  custody  of  a 
member  or  former  member  by  a  court  or 
who  is  placed  in  the  home  of  a  member 
or  former  member  by  a  recognized 
placement  agency  in  anticipation  of  the 
legal  adoption  of  the  child. 

(iii)  Abused  dependents. — (A) 
Categories  of  abused  dependents.  An 
abused  dependent  may  be  either  a 
spouse  or  a  child.  Eligibility  for  either 
class  of  abused  dependent  results  from 
being  either: 

(1)  The  spouse  (including  a  former 
spouse)  or  child  of  a  member  who  has 
received  a  dishonorable  or  bad-conduct 
discharge,  or  dismissal  fitim  a 
Uniformed  Service  as  a  result  of  a  coiut- 
martial  conviction  for  an  offense 
involving  physical  or  emotional  abuse 
of  the  spouse  or  child,  or  was 
administratively  discharged  as  a  result 
of  such  an  offense.  Until  October  17, 
1998,  Medical  benefits  are  limited  to 
care  related  to  the  physical  or  emotional 
abuse  and  for  a  period  of  12  months 
following  the  member's  separation  frY)m 
the  Uniformed  Service.  On  or  after 
October  17, 1998,  medical  benefits  can 
include  all  imder  the  Basic  Program  and 
under  the  Program  for  Persons  with 
Disabilities  for  the  period  that  the 
spouse  or  child  is  in  receipt  of 
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ransitiotbl  compensation  luder  section 
1059  of  title  10  U.S.C. 

{2)  The  spouse  (including  a  former 
spouse)  dt  child  of  a  member  or  former 
lember  who  while  a  member  and  as  a 
suit  of  ^sconduct  involving  abuse  of 
lie  spouic  or  child  has  eligibility  to 
ceive  retired  pay  on  the  basis  of  years 
}f  servic^  |terminated. 

(B)  Reaiiirements  for  categories  of 
\ibused  (^pendents. — (2)  Abused 
spouse.  As  long  as  the  spouse  is 
Bceivingpayments  from  the  DoD 
Military  l^tirement  Fund  under  court 
arder,  th^  {spouse  is  eligible  for  health 
bare  und«r  the  same  conditions  as  any 
spouse  ol^  retired  member.  The  abused 
ppouse  mi^st: 
(i)  Unjar  paragraph  (b)(2)(iii)(A)(I)  of 
lis  sectidc,  be  a  lawful  husband  or  wife 
Qr  a  formn*  spouse  of  the  member;  or 
Ui]  Un#r  paragraph  (b)(2)(iii)(A)(2)  of 
lis  sectiob,  be  a  lawful  husband  or  wife 
or  a  former  spouse  of  the  member  or 
Eormer  member,  and  the  spouse  is 
iceivingi  payments  from  die 
Bpartmeot  of  Defense  Military 
ietireme^  Fund  imder  10  U.S.C. 
|l408(h)  pjiirsuant  to  a  court  order;  and 

[A]  Be  4|victim  of  the  abuse;  and 

[B]  Ha\^4  heen  married  to  the  member 
3r  formerl  inember  at  the  time  of  the 
^buse;  or ; 

(C)  Be  tpie  natural  or  adoptive  parent 
bf  a  depejudent  child  of  the  member  or 

|onner  m^tnber  who  was  the  victim  of 
le  abusei 

{2)  Abt^sd  child.  The  abused  child 
lust:       1 1 

(i)  Undfei-  paragraph  (b)(2)(iii)(A)(l)  of 
lis  section,  be  a  dependent  child  of  the 
aember  oil  former  member. 

Ui)  Under  paragraph  (b){2)(iii)(A)(2)  of 
lis  section, 

[A]  Ha\^e  been  a  member  of  the 
kouseholdl  where  the  abuse  occurred; 

ad 

(B)  Be  an  unmarried  legitimate  child, 
icludingi  tn  adopted  child  or  stepchild 

pf  the  meiftber  or  former  member;  and 
{Q  Be  u^der  the  age  of  18;  or 

(D)  Be  ibcapabie  of  self  support 
Biecause  ojT  a  mental  or  physical 
Incapacityjthat  existed  before  becoming 
\6  years  at  age  and  be  dependent  on  the 

bember  or  former  member  for  over  one- 
ttalf  of  his  or  her  support;  or 
I  (£)  If  eivttlled  in  a  full-time  course  of 
Itudy  in  an  institution  of  higher 
learning  recognized  by  the  Secretary  of 
uefense  (fior  Ae  purposed  of  10  U.S.C. 
^408(h)),  be  imder  23  years  of  age  and 
e  dependent  on  the  member  or  former 
lember  fof  over  one-half  of  his  or  her 
lupport. 

[F)  The  dependent  child  is  eligible  for 
kealth  carte,  regardless  of  whether  any 
court  ordor  exists,  under  the  same 
londitions  :as  any  dependent  of  a  retired 
lember. 


(3)  TAMP  eligibles.  A  former  member, 
including  his  or  her  dependents,  who  is 
eligible  under  the  provisions  of  the 
Transitional  Assistance  Management 
Program  as  described  in  paragraph  (e)  of 
this  §199.3. 

(c)  Beginning  dates  of  eligibUity.  (1) 
Beginning  dates  of  eligibility  depend  on 
the  class  to  which  the  individual 
belongs  and  the  date  the  individual 
became  a  member  of  the  class.  Those 
vvho  join  after  the  class  became  eligible 
attain  individual  eligibility  on  the  date 
they  join. 

(2)  Beginning  dates  of  eligibility  for 
each  class  of  spouse  (excluding  spouses 
who  are  victims  of  abuse  and  eligible 
spouses  of  certain  deceased  reservists) 
are  as  follows: 

(i)  A  spouse  of  a  member  for: 

(A)  Medical  benefits  authorized  by  the 
Dependents'  Medical  Care  Act  of  1956, 
December  7, 1956; 

(B)  Outpatient  medical  benefits  under 
the  Basic  Program,  October  1, 1966; 

(C)  Inpatient  medical  benefits  under 
the  Basic  Program  and  benefits  under 
the  Program  for  Persons  with 
Disabilities,  January  1, 1967; 

(ii)  A  spouse  of  a  former  member: 

(A)  For  medical  benefits  under  the 
Basic  Program,  January  1, 1967. 

(B)  Ineligible  for  benefits  imder  the 
Program  for  Persons  with  Disabilities. 

(iii)  A  former  spouse: 

(A)  For  medical  benefits  imder  the 
Basic  Program,  dates  of  beginning 
eligibility  are  as  indicated  for  each 
category  of  eligible  former  spouse 
identified  within  paragraph  (b)(2)(i)  of 
this  section. 

(B)  Ineligible  for  benefits  under  the 
Program  for  Persons  with  Disabilities. 

(3)  Beginning  dates  of  eligibility  for 
spouses  who  are  victims  of  abuse 
(excluding  spouses  who  are  victims  of 
abuse  of  certain  deceased  reservists)  are 
as  follows: 

(i)  An  abused  spouse  meeting  the 
requirements  of  paragraph 
(b)(2){iii)(A)(2)  of  this  section,  including 
an  eligible  former  spouse: 

(A)  For  medical  and  dental  care  for 
problems  associated  with  the  physical 
or  emotional  abuse  under  the  Basic 
Program  for  a  period  of  up  to  one  year 
(12  months)  following  the  person's 
separation  fitim  the  Uniformed  Service, 
November  14, 1986. 

(B)  For  all  medical  and  dental  benefits 
under  the  Basic  Program  for  the  period 
that  the  spouse  is  in  receipt  of 
transitional  compensation  under  section 
1059  of  tide  10  U.S.C.  October  17. 1998. 

(C)  For  medical  and  dental  care  for 
problems  associated  with  the  physical 
or  emotional  abuse  under  the  Program 
for  Persons  with  Disabilities  for  a  period 
up  to  one  year  (12  months)  following 


the  person's  separation  from  the 
Uniformed  Service.  November  14. 1986. 

(D)  For  all  medical  and  dental  benefits 
described  in  section  199.5  for  the  period 
that  the  spouse  is  in  receipt  of 
transitional  compensation  under  section 
1059  of  tide  10  U.S.C.  October  17. 1998. 

(ii)  An  abused  spouse  meeting  the 
requirements  of  paragraphs 
(b){2)(iii)(A)(2)  of  this  section,  including 
an  eligible  former  spouse:  ^ 

(A)  For  all  benefits  imder  the 
CHAMPUS  Basic  Program,  October  23, 
1992. 

(B)  Ineligible  for  benefits  under  the 
ProCTam  for  Persons  with  Disabilities. 

(4)  Beginning  dates  of  eligibility  for 
spouses  of  certain  deceased  reservists, 
including  spouses  who  are  victims  of 
abuse  of  certain  deceased  reservists,  are 
as  follows: 

(i)  A  spouse  meeting  the  requirements 
of  paragraph  (b)(2)(i)  of  this  section, 
including  an  eligible  former  spouse: 

(A)  For  benefits  imder  the  Basic 
Program,  November  14, 1986. 

(B)  Ineligible  for  benefits  under  the 
Program  for  Persons  with  Disabilities. 

(ii)  An  abused  spouse  of  certain 
deceased  reservists,  meeting  the 
requirements  of  paragraphs  (b)(2)(iii)  of 
this  section,  including  an  eligible  former 
spouse,  for  the  limited  benefits  and 
period  of  eligibility  described  in 
paragraphs  (b)(2)(iii)  of  this  section: 

(A)  For  benefits  under  the  Basic 
Program,  November  14,  1986. 

(B)  For  benefits  under  the  Program  for 
Persons  with  Disabilities,  November  14, 
1986. 

(iii)  An  abused  spouse  of  certain 
deceased  reservists,  including  an 
eligible  former  spouse,  meeting  the 
requirements  of  paragraphs  (b)(2)(iii)  of 
this  section: 

(A)  For  benefits  under  the  Basic 
Program,  October  23,  1992. 

(B)  Ineligible  for  benefits  under  the 
Program  for  Persons  with  Disabilities. 

(5)  Beginning  dates  of  eligibility  for 
each  class  of  dependent  children, 
(excluding  dependent  children  of 
certain  deceased  resennsts,  abused 
children  and  incapacitated  children 
whose  incapacity  occurred  between  the 
ages  of  21  and  23  while  enrolled  in  a 
full-time  course  of  study  in  an 
institution  of  higher  learning),  are  as 
follows: 

(i)  Legitimate  child,  adopted  child,  or 
legitimate  stepchild  of  a  member,  for: 

(A)  Medical  benefits  authorized  by  the 
Dependents'  Medical  Care  Act  of  1956, 
December  7,  1956; 

(B)  Outpatient  medical  benefits  under 
the  Basic  Program,  October  1, 1966; 

(C)  Inpatient  medical  benefits  under 
the  Basic  Program  and  benefits  under 
the  Program  for  Persons  with 
Disabilities,  January  1, 1967; 
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(ii)  Legitiinate  child,  adopted  child  or 
legitimate  stepchild  of  former  members: 

(A)  For  meaical  benefits  under  the 
Basic  Program,  January  1, 1967. 

(B)  Ineligible  for  benefits  imder  the 
Program  for  Persons  with  Disabilities. 

(iii)  niegitimate  child  of  a  male  or 
female  member  or  former  member 
whose  paternity /maternity  has  been 
determined  judicially  and  the  member 
or  former  member  has  been  directed  to 
support  the  child,  for 

(A)  All  benefits  for  which  otherwise 
entitled,  August  31, 1972. 

(B)  Program  for  Persons  with 
Disabilities  benefits  limited  to 
depmdent  children  of  members  only, 
August  31, 1972. 

(iv)  Illegitimate  child  of: 

(A)  A  male  member  or  former  member 
whose  paternity  has  not  been 
determined  juftidallv: 

(B)  A  female  memoer  or  former 
member  who  resides  with,  or  in  a  home 
provided  by  the  member  or  former 
member,  or  who  was  residing  in  a  home 
provided  by  the  member  or  former 
membw  at  the  time  of  the  member's  or 
focmer  member's  death,  and  who  is  or 
continues  to  be  dependent  on  the 
member  for  over  one-half  of  his  or  her 
support,  or  was  so  dependent  on  the 
member  or  former  member  at  the  time 
of  death; 

(C)  A  spouse  of  a  member  or  former 
monber  who  resides  with  or  in  a  home 
provided  by  the  member  or  formw 
member,  or  the  parent  who  is  the  spouse 
oi  the  member  or  former  member  or  was 
the  spouse  of  a  member  or  former 
meniDer  at  the  time  of  death,  and  who 

is  and  continues  to  be  dependent  upon 
the  member  or  former  member  for  over 
one-half  of  his  or  her  support,  or  was  so 
dependent  on  the  member  or  former 
member  at  the  time  of  death;  for: 

(1)  All  beaefits  for  which  otherwise 
elk&le.  January^l,  1969. 

U)  Prc^iram  ror  Persons  with 
Disabilities  limited -to  dependent 
children  of  memliera  only,  January  1 , 
1969. 

(6)  Beginning  dates  of  eligibility  for 
children  of  cotain  deceased  reservists 
who  meet  the  requirements  of  paragraph 
(b)(2)(ii)(H)(a)  of  this  section,  excluding 
incapacitated  children  who  meet  the 
requirements  of  paragraph 
(b)(2)(iiKHH2)  of  this  section,  for: 

(i)  Benefits  imder  the  Basic  program, 
November  14,.  1986. 

(ii)  Not  eligible  for  benefits  under  the 
Pronam  for  Persons  with  Disabilities. 

(7)  Beginning  dates  of  eligibility  for 
children  who  are  victims  of  abuse, 
including  incapacitated  children  who 
meet  the  requirements  of  paragraph 
(b)(2)(ii)(H)(2)  of  this  section  are  as 
follows: 


(i)  An  abused  child  meeting  the 
requirements  of  paragraph 
(b)(2)(iii)(A)(l)  of  this  section: 

(A)  Medical  and  dental  care  for 
problems  associated  with  the  physical 
or  emotional  abuse  under  the  Basic 
Program  for  a  period  of  up  to  one  year 
(12  months)  following  the  person's 
separation  from  the  Uniformed  Service, 
November  14. 1986. 

(B)  For  all  medical  and  dental  benefits 
under  the  Basic  Program  for  the  period 
that  the  child  is  in  receipt  of  transitional 
compensation  imder  section  1059  of 
title  10  U.S.C,  October  17. 1998. 

tC)  Medical  and  dental  care  for 
problems  associated  with  the  physical 
or  emotional  abuse  under  the  Program 
for  Persons  with  Disabilities  for  a  period 
up  to  one  year  (12  months)  following 
the  person's  separation  frtim  the 
Uniformed  Service,  November  14, 1986. 

(D)  For  all  medical  and  dental  benefits 
described  in  section  199.5  for  the  period 
that  the  child  is  in  receipt  of  transitional 
compensation  under  section  1059  of 
title  10  U.S.C,  October  17, 1998. 

(ii)  An  abused  child  meeting  the 
requirements  of  paragraphs 
(b)(2)(iii)(A)(2)  of  this  section: 

(A)  For  aU  benefits  under  the 
CHAMPUS  Basic  Program.  October  23, 
1992. 

(B)  Ineligible  for  benefits  imder  the 
Program  for  Persons  with  Disabilities. 

(8)  Begiiming  dates  of  eligibility  for 
incapacitated  children  who  meet  the 
requirements  of  paragraph 
(b)(2)(ii)(H)(2)  of  this  section,  whose 
incapacity  occurred  between  the  ages  of 
21  and  23  while  enrolled  in  a  full-time 
coiuse  of  study  in  an  institution  of 
higher  learning  approved  by  the 
AcGninistering  Seoetary  or  the 
Department  of  Education,  and,  are  or 
were  at  the  time  of  the  member's  or 
former  member's  death,  dependent  on 
the  member  or  former  member  for  over 
one-half  of  their  support,  for: 

(i)  All  benefits  for  which  otherwise 
entitled,  October  23, 1992. 

(ii)  Program  for  Persons  Mrith 
Disabilities  benefits  limited  to  children 
of  members  only,  October  23, 1992. 

(9)  Beginning  dates  of  eligibility  for  a 
child  who  meets  the  requirements  of 
paragraph  (b)(2)(ii)(H)(4)  and: 

(i)  Has  been  placed  in  custody  by  a 
court: 

(A)  All  benefits  for  which  entitled, 
July  1. 1994. 

(B)  Program  for  Persons  with 
Disabilities  benefits  limited  to  children 
of  members  only.  July  1. 1994. 

(ii)  Has  been  placed  in  custody  by  a 
recognized  adoption  agency: 

(A)  All  benefits  for  which  entitled. 
October  5. 1994. 


(B)  Program  for  Persons  with 
Disabilities  benefits  limited  to  children 
of  members  only,  October  5, 1994. 

(10)  Beginning  dates  of  eligibility  for 
a  retiree  for: 

(i)  Medical  benefits  under  the  Basic 
Program  January  1, 1967. 

(ii)  Retirees  and  their  dependents  are 
not  eligible  for  benefits  imder  the 
Program  for  Persons  with  Disabilities. 

(d)  Dual  eligibility.  Dual  eligibility 
occurs  when  a  person  is  entitled  to 
benefits  from  two  sources.  For  example, 
when  an  active  duty  member  is  also  the 
dependent  of  another  active  duty 
member,  a  retiree,  or  a  deceased  active 
duty  member  or  retiree,  dual  eligibility, 
that  is.  entitlement  to  direct  care  from 
the  Uniformed  Services  medical  care 
system  and  CHAMPUS  is  the  result. 
Since  the  active  duty  status  is  primary, 
and  it  is  the  intent  that  all  medical  care 
be  provided  an  active  duty  member 
through  the  Uniformed  Services  medic 
care  system.  CHAMPUS  eligibility  is 
terminated  as  of  12:01  a.m.  on  the  day 
following  the  day  the  dual  eligibility 
begins.  However,  any  dependent 
chUdren  in  a  marriage  of  two  active 
duty  persons  or  of  an  active  duty 
member  and  a  retiree,  are  CHAMPUS 
eligible  in  the  same  manner  as 
dependent  children  of  a  marriage 
involving  only  one  CHAMPUS  sponsor. 
Should  a  spouse  or  dependent  mio  has 
dual  eligibility  leave  active  duty  status, 
that  person's  CHAMPUS  eligibility  is 
reinstated  as  of  12:01  a.m.  of  the  day 
active  duty  ends,  if  he  or  she  otherwise 
is  eligible  as  a  dependent  of  a 
CHAMPUS  sponsor. 

NotK  No  CHAMPUS  eligibility  arises  as 
the  rmult  of  the  marriage  of  two  active  duty 
members. 

(e)  EligibHity  Under  the  Transitional 
Assistance  Management  Program 
f  TAMPj.Transitional  health  care 
benefits  under  CHAMPUS  are 
authorized  for  the  applicable  time 
period  described,  for 

(1)  Up  to  thirty  (30)  days  or  until 
again  covered  by  an  employer- 
sponsored  health  plan,  whichever 
occurs  earlier,  following  release  frttm 
active  duty  for: 

(i)  Activated  Guard/Reserve  and  their  | 
dependents. 

(ii)  Involuntary  stop-loss  and  their 
dependents. 

(iii)  Volimtary  stop-loss  and  their 
dependents,  and 

(iv)  Members  who  accepted  Volunt 
Separation  Incentives  (VSI). 

(2)  Sixty  (60)  days  for  regular  DoD 
mUitary  and  their  dependents  when  the  I 
sponsor  is  involuntarily  separated  with 
less  than  six  years  of  active  service. 
Involxmtary  separation  must  occur 


wiuiNi  r.iAY  At-f-LCT  THE  QUALITY  OF 
THE  MICROFORM  EDITION 


Federal  Regi$t)^|r/Vol,  64,  No.  16a/ Tuesday,  August  24,  1999 /Rules  and  Regulatiopa,         46130 


luring  t)i^  five-year  period  beginning 
tober  ;i(,  1990. 
(3)  Onfl  hundred  twenty  (120)  days  for 
liar  military  and  their  dependents 
trhen  the  sponsor  is  involuntarily 
Beparateq  with  six  or  more  years  of 
ictive  sarvice.  Involuntary  separation 
lust  oc<pur  during  the  five  year  period 

;innii^|  October  1, 1990.  Each  branch 
jf  servioa  will  determine  eligibility, 
icluding  dates,  for  its  members  and 
leir  dependents  and  provide  data  to 
)EERS.    I 

(f)  Ch^ges  in  status  which  result  in 
Ifenninaiion  ofCHAMPUS  eligibility. 
]hanges  in  status  which  result  in  a  loss 
}f  CHAJ^PUS  eligibility  as  of  12:01  a.m. 
)f  the  ddy  following  the  day  the  event 
cciured;  unless  otherwise  indicated, 
as  follows: 

(1)  Changes  in  the  status  of  a  member, 
[i)  When  en  active  duty  member's 

jeriod  of  active  duty  ends,  excluding 
stirement  or  death, 
(ii)  Wli^n  an  active  duty  member  is 
ilaced  o|il  desertion  status  (eligibility  is 
sinstateiq  when  the  active  duty  member 
^s  remov0d  irom.  desertion  status  and 
attuned  to  military  control). 

Note:  i^  pember  serving  a  sentence  of 
[:onfinemlent  in  conjunction  with  a  sentence 
}f  punitivf  discharge  is  still  considered  on 
kctive  du  :i  until  such  time  as  the  discharge 
|s  execut(  it. 

(2)  Changes  in  the  status  of  a  retiree. 
ti)  When  a  retiree  ceases  to  faie  entitled 
[o  retired*  retainer,  or  equivalent  pay  for 

ly  reason,  the  retiree's  dependents  lose 

leir  eligibility  luiless  the  dependent  is 
3therwis«  eligible  (e.g.,  some  former 
^pouses,  ^ome  dependents  who  are 

ictims  bf  abuse  and  some  incapacitated 
Children  as  outlined  in  paragraph 

3)(2)(Ji)(H)(2)  of  this  section), 
(ii)  A  Ktiree  also  loses  eligibility 

irhen  n0  longer  entitled  to  retired, 
tetainer,  br  equivalent  pay. 

Note:  A  retiree  who  waives  his  or  her 
Btired.  rftteiner  or  equivalent  pay  is  still 
considered  a  retiree  for  the  purposes  of 
'U$  eligibility. 

(3)  Changes  in  the  status  of  a 
dependent,  (i)  Divorce,  except  for 
|:ertain  obasses  of  former  spouses  as 
Provided:  in  paragraph  (b)(2)(i)  of  this 
paction  and  die  member  or  former 

iember'$  own  children  (i.e.,  legitimate, 
^dopted,  and  judicially  determined 
llegitini|4te  children). 

Note:  /\t  unadopted  stepchild  loses 
Eligibility  ^  of  12:01  a.m.  of  the  day 
Dllowind  the  day  the  divorce  becomes  final. 

(ii)  Aiiiudment,  except  for  certain 
blasses  61  former  spouse  as  provided  in 
paragraph  (b)(2)(i)  of  this  section  and 
le  meiqber  or  former  member's  own 

lildreni  i.e.,  legitimate,  adopted,  and 


judicially  determined  illegitimate 
children). 

Note:  An  unadopted  stepchild  loses 
eligibility  as  of  12:01  a.m.  of  the  day 
following  the  day  the  annulment  becomes 
Bnal. 

(iii)  Adoption,  except  for  adoptions 
occurring  after  the  death  of  a  member  or 
former  member. 

(iv)  Marriage  of  a  child,  except  when 
the  marriage  is  terminated  by  death, 
divorce,  or  annulment  before  the  child 
is  21  or  23  if  an  incapacitated  child  as 
provided  in  paragraph  (b)(2)(ii)(H)(2)  of 
this  section. 

(v)  Marriage  of  a  widow  or  widower, 
except  for  the  child  of  the  widow  or 
widower  who  was  the  stepchild  of  the 
deceased  member  or  former  member  at 
the  time  of  death.  The  stepchild 
continues  CHAMPUS  eligibility  as  other 
classes  of  dependent  children. 

(vi)  Attainment  of  entitlement  to 
hospital  insurance  benefits  (Part  A) 
under  Medicare  except  as  provided  in 
paragraphs  (f)(3)(viii)  and  {f)(3)(ix)  of 
this  section.  (This  also  applies  to 
individuals  living  outside  the  United 
States  where  Medicare  benefits  are  not 
available). 

(vii)  Attainment  of  age  65,  except  for 
dependents  of  active  duty  member's  and 
beneficiaries  not  eligible  for  Part  A 
Medicare.  CHAMPUS  eligibility  is  lost 
at  12:01  a.m.  on  the  last  day  of  the 
month  preceding  the  month  of 
attainment  of  age  65. 

Note:  If  the  person  is  not  eligible  for  Part 
A  of  Medicare,  he  or  she  must  file  a  Social 
Security  Administration  "Notice  of 
Disallowance"  certifying  to  that  fact  with  the 
Uniformed  Service  responsible  for  the 
issuance  of  his  or  her  identification  card  so 
a  new  card  showing  CHAMPUS  eligibility 
can  be  issued.  Individuals  who  lose  their 
CHAMPUS  eligibility  because  they  havtf 
reached  the  age  limitation  or  -were  eligible  for 
Part  A,  Medicare  cannot  be  reinstated  under 
CHAMPUS.  Additionally,  individuals 
entitled  only  to  supplementary  medical 
insurance  (Part  B)  of  Medicare,  but  not  Part 
A,  or  Part  A  through  the  Premium  HI 
provisions  (provided  for  under  the  1972 
Amendments  to  the  Social  Security  Act 
retain  eligibility  under  CHAMPUS  (refer  to 
section  199.8  of  this  part  for  additional 
information  when  a  double  coverage 
situation  is  involved). 

(viii)  End  stage  renal  disease.  All 
beneficiaries,  except  dependents  of 
active  duty  members,  lose  their 
CHAMPUS  eligibility  when  Medicare 
coverage  becomes  available  to  a  person 
because  of  chronic  renal  disease  unless 
the  following  conditions  have  been  met. 
CHAMPUS  eligibility  will  continue  if: 

(A)  The  individual  is  under  65  years 
old; 


(B)  The  individual  became  eligible  for 
Medicare  under  the  provisions  of  42 
U.S.C.  426-l(a); 

(C)  The  individual  is  enrolled  in  Part 
B  of  Medicare;  and 

(D)  The  individual  has  applied  and 
qualified  for  continued  CHAMPUS 
eligibility  through  the  Defense 
Enrollment  Eligibility  Reporting  System 
(DEERS). 

(ix)  Individuals  with  certain 
disabilities.  Each  case  relating  to 
Medicare  eligibility  resulting  from  being 
disabled  requires  individual 
investigation.  All  beneficiaries  except 
dependents  of  active  duty  members  lose 
their  CHAMPUS  eligibiUty  when 
Medicare  coverage  becomes  available  to 
a  disabled  person  unless  the  following 
conditions  have  been  met.  CHAMPUS 
eligibility  will  continue  if: 

(A)  The  individual  is  under  65  years 
old; 

(BIThe  individual  became  eligible  for 
Medicare  imder  the  provisions  of  42 
U.S.C.  426(b)(2); 

(C)  The  individual  is  enrolled  in  Part 
B  of  Medicare;  and 

(D)  The  individual  has  applied  and 
qualified  for  continued  CHAKfPUS 
eUgibility  through  the  Defense 
Enrollment  Eligibility  Reporting  System 
(DEERS). 

(x)  Disabled  students,  that  is  children 
age  21  or  22,  who  are  pursuing  a  full- 
time  course  of  higher  education  and 
who,  either  during  the  school  year  or 
between  semesters,  suffer  a  disabling 
illness  or  injury  v«th  resultant  inability 
to  resume  attendance  at  the  institution 
remain  eligible  for  CHAMPUS  medical 
benefits  for  6  months  after  the  disability 
is  removed  or  until  the  student  passes 
his  or  her  23rd  birthday,  whichever 
occurs  first.  However,  if  recovery  occurs 
before  the  23rd  birthday  and  there  is 
resumption  of  a  full-time  course  of 
higher  education,  CHAMPUS  benefits 
can  be  continued  until  the  23rd        , 
birthday.  The  normal  vacation  periods 
during  an  established  school  year  do  not 
change  the  eligibility  status  of  a 
dependent  child  21  or  22  years  old  in 
a  full  time  student  status.  Unless  an 
incapacitating  condition  existed  before, 
and  at  the  time  of,  a  dependent  child's 
21st  birthday,  a  dependent  child  21  or 
22  years  old  in  student  status  does  not 
have  eligibility  and  may  not  qualify  for 
eligibility  imder  the  requirements 
related  to  mental  or  physical  incapacity 
as  described  in  paragraph  (b)(2)(ii)(H)(2) 
of  this  section. 

(g)  Reinstatement  of  CHAMPUS 
eligibility.  Circumstances  which  result 
in  reinstatement  of  CHAMPUS 
eligibility  are  as  follows: 

(1)  End  Stage  renal  disease.  Unless 
CHAMPUS  ehgibility  has  been 
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contiiiued  under  paragraph  (f)(3)(viii)  of 
the  section,  when  Medicare  eligibility 
ceases  for  end-stage  renal  disease 
patients.  CHAMPUS  eligibility  resumes 
if  the  person  is  otherwise  still  eligible. 
He  or  she  is  required  to  take  action  to 
be  reinstated  as  a  CHAMPUS 
beneficiary  and  to  obtain  a  new 
identification  card. 

(2)  Disability.  Some  disabilities  are 
permanent,  others  temporary.  Each  case 
must  be  reviewed  individually.  Unless 
CHAMPUS  eligibility  has  been 
continued  under  paragraph  (f)(3)(ix)  of 
this  section,  when  disability  ends  and 
Medicare  eligibility  ceases,  CHAMPUS 
eligibility  resumes  if  the  person  is 
otherwise  still  eligible.  Again,  he  or  she 
is  required  to  take  action  to  obtain  a 
new  CHAMPUS  identification  card. 

(h)  Determination  of  eligibUity  status. 
Determination  of  an  individual's 
eligibility' as  a  CHAMPUS  beneficiary  is 
the  primary  responsibility  of  the 
Uniformed  Service  in  which  the 
member  or  former  member  is,  or  was,  a 
member,  or  in  the  case  of  dependents  of 
a  NATO  military  member,  the  Service 
that  sponsors  the  NATO  member.  For 
the  purpose  of  program  integrity,  the 
appropriate  Uniformed  Service  shall, 
upon  request  of  the  Director, 
OCHAMPUS,  review  the  eKgibility  of  a 
specific  person  when  there  is  reason  to 
question  the  eligibility  status,  hi  such 
cases,  a  report  on  the  results  of  the 
review  and  any  action  taken  will  be 
submitted  to  the  Director,  OCHAMPUS, 
or  a  designee. 

(i)  Procedures  for  determination  of 
eligibility.  Procedures  for  the 
determination  of  eligibility  are 
prescribed  within  the  Department  of 
Defense  histruction  1000.13  available  at 
local  military  facilities  personnel 
ofiices. 

(j)  CHAMPUS  procedures  for 
verification  of  eligibility.  (1)  Eligibility 
for  CHAMPUS  benefits  will  be  verified 
through  the  Defense  Enrollment 
Eligibility  Reporting  System  (DEERS) 
maintained  by  the  Uniformed  Services, 
except  for  abused  dependents  as  set 
forth  in  paragraph  (b)(2)(iii)  of  this 
section.  It  is  the  responsibility  of  the 
CHAMPUS  beneficiary,  or  parent,  or 
legal  representative,  when  appropriate, 
to  provide  the  necessary  evidence 
required  for  entry  into  die  DEERS  file  to 
estabUsh  CHAMPUS  eligibility  and  to 
ensure  that  all  changes  in  status  that 
may  affect  eligibility  be  reported 
immediately  to  the  appropriate 
Uniformed  Service  for  action. 

(2)  Ineligibility  for  CHAMPUS 
benefits  may  be  presumed  in  the 
absence  of  prescribed  eligibility 
evidence  in  the  DEERS  file. 


(3)  The  Director,  OCHAMPUS,  shall 
issue  guidelines  as  necessary  to 
implement  the  provisions  of  this 
section. 

4.  Section  199.4  is  amended  by 
revising  paragraphs  (e){5)(iii)(B),  (f)(1), 
(f)(2),  introductory  text,  (f)(2)(ii), 
introductory  text,  (f)(2)(iii),  (f)(2)(iv), 
(f)(3),  introductory  text,  (f)(3)(i). 
(Q(3)(iii)>  (f)(4).  introductory  text  and 
(f)(4)(ii)  to  read  as  follows: 

f  199.4    Basic  progniin  benefits. 

*        *        •        •        * 

(e)*  *  * 

(5)*  *  * 

(ui)*  *  * 

(B)  In  most  instances,  for  costs  related 
to  kidney  transplants,  Medicare  (not 
CHAMPUS)  benefits  will  be  applicable. 
If  a  CHAMPUS  beneficiary  participates 
as  a  kidney  donor  for  a  Medicare 
beneficiary.  Medicare  will  pay  for 
expenses  in  connection  with  the  kidney 
transplant  to  include  all  reasonable 
preparatory,  operation  and 
postoperation  recovery  expenses 
associated  with  the  donation 
(postoperative  recovery  expenses  are 
limited  to  the  actual  period  of  recovery). 
(See  section  199.3  of  this  part  for 
additional  information  on  end  stage 
renal  disease.) 

*  fk  *  *  * 

(f)*     *     * 

(1)  General.  As  stated  in  the 
introductory  paragraph  to  this  section, 
the  Basic  Program  is  essentially  a 
supplemental  program  to  the  Uniformed 
Services  direct  medical  care  system.  To 
encourage  use  of  the  Uniformed 
Services  direct  medical  care  system 
wherever  its  facilities  are  available  and 
appropriate,  the  Basic  Program  benefits 
are  designed  so  that  it  is  to  the  financial 
advantage  of  a  CHAMPUS  beneficiary  or 
sponsor  to  use  the  direct  medical  care 
system.  When  medical  care  is  received 
from  civilian  sources,  a  CHAMPUS 
beneficiary  is  responsible  for  payment 
of  certain  deductible  and  cost-sharing 
amoimts  in  connection  with  otherwise 
covered  services  and  supplies.  By 
statute,  this  joint  financial  responsibility 
between  the  beneficiary  or  sponsor  and 
CHAMPUS  is  more  favorable  for 
dependents  of  members  than  for  other 
classes  of  beneficiaries. 

(2)  Dependents  of  members  of  the 
Uniformed  Services.  CHAMPUS 
beneficiary  or  sponsor  liability  set  forth 
for  dependents  of  members  is  as 
follows: 

(i)*  *  * 

(ii)  Inpatient  cost-sharing.  Dependents 
of  members  of  the  Uniformed  Services 
are  responsible  for  the  payment  of  the 
first  $25  of  the  allowable  institutional 
costs  incurred  with  each  covered 


inpatient  admission  to  a  hospital  or 
other  authorized  institution^  provider 
(refer  to  §  199.6  of  the  part),  or  the 
amoimt  the  beneficiary  or  sponsor 
woidd  have  been  charged  had  the 
inpatient  care  been  provided  in  a 
Uniformed  Service  hospital,  whichever 
is  greater. 
*        *        *        *        * 

(iii)  Outpatient  cost-sharing. 
Dependents  of  members  of  the 
Uniformed  Services  are  responsible  for 
payment  of  20  percent  of  the 
CHAMPUS-determined  allowable  cost 
or  charge  beyond  the  annual  fiscal  year 
deductible  amount  (as  described  in 
paragraph  (f)(2)(i)  of  this  section)  for 
otherwise  covered  services  or  supplies 
provided  on  an  outpatient  basis  by 
authorized  pro\'iders. 
***** 

(iv)  Ambulatory  surgery. 
Notwithstanding  the  above  provisions 
pertaining  to  outpatient  cost-sharing, 
dependents  of  members  of  the 
Uniformed  Services  are  responsible  for 
payment  of  $25  for  surgical  care  that  is 
authorized  and  received  while  in  an 
outpatient  status  and  that  has  been 
designated  in  guidelines  issued  by  the 
Director,  OCHAMPUS,  or  a  designee. 
***** 

(3)  Former  members  and  dependents 
of  former  members.  CHAMPUS 
beneficiary  liability  set  forth  for  former 
members  and  dependents  of  former 
members  is  as  follows: 

(i)  Annual  fiscal  year  deductible  for 
outpatient  services  or  supplies.  The 
annual  fiscal  year  deductible  for 
otherwise  covered  outpatient  services  or  | 
supplies  provided  former  members  and 
dependents  of  former  members  is  the 
same  as  the  annual  fiscal  year  outpatient] 
deductible  applicable  to  dependents  of 
active  duty  members  of  rank  E-5  or 
above  (refer  to  paragraph  (f){2)(i)(A)  or 
(B)  of  this  section). 

(u)*  *  * 

(iii)  Outpatient  cost-sharing.  Former 
members  and  dependents  of  former 
members  are  responsible  for  payment  of  { 
25  percent  of  the  CHAMPUS- 
determined  allowable  costs  or  charges 
beyond  the  annual  fiscal  year  deductiblel 
amoimt  (as  described  in  paragraph 
(f)(2)(i)  of  this  section)  for  otherwise 
covered  services  or  supplies  provided 
on  an  outpatient  basis  by  authorized 
providers. 
***** 

(4)  Former  spouses.  CHAMPUS 

beneficiary  liability  for  former  spouses 

eligible  under  the  provisions  set  forth  in| 

§  199.3  of  this  part  is  as  follows: 

(i)*   *   * 

(ii)  Inpatient  cost-sharing.  Eligible 

former  spouses  are  responsible  for 


pertain  dtcw 
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ler  spouses 
s  set  forth  in  I 


layment  Of  cost-sharing  amounts  the 

le  as  Ubose  required  for  former 
lember^  and  dependents  of  fonner 
lembersJ 

*  I !  »       *       • 

6.  Sectjipn  199.8  is  amended  by 
Bvising  baragraphs  (a)  and  (d)(1)  to  read 
foUoWi. 

1 199^    Dpubie  coverage. 

(a)  lnti6duction.  (1)  In  enacting 
IAMPUS  legislation,  Congress  clearly 
las  intended  that  CHAMPUS  be  the 
seconda^  payer  to  all  health  benefit 

id  insurance  plans.  10  U.S.C. 
I079(j)(l)  specifically  provides: 

"A  benefit  may  not  be  paid  imder  a 
jlan  (CH^MPUS)  covered  by  this 
section  \p,  the  case  of  a  person  enrolled 
or  covered  by  any  other  insurance, 

ledical  service,  or  health  plan  to  the 
extent  that  the  benefit  also  is  a  benefit 
inder  the  other  plan,  except  in  the  case 
jf  a  plan  (Medicaid)  administered  under 
^tle  19  of; the  Social  Security  Act  (42 

J.S.C.  1306,  efseg.)." 

(2)  Thf  labove  provision  is  made 
ipplicabie  specifically  to  retired 

lembers.  dependents,  and  survivors  by 
10  U.S.C  1086(d).  The  underlying 
^ntent,  ia  addition  to  preventing  waste 
}f  Federal  resources,  is  to  ensure  that 
jHAMPUS  beneficiaries  receive 

laximutn  benefits  while  ensuring  that 

le  combined  payments  of  CHAMPUS 

id  other  health  benefit  and  insiuance 
}lans  do,  |iot  exceed  the  total  charges. 

*  j  I  *        *        * 

(d)*  1  * 

(1)  CHAMPUS  and  Medicare.  Under 
certain  diciunstances  a  CHAMPUS 
leneficiary  can  also  be  eligible  for 
fedicar^i  In  any  double  coverage 
situation!  Evolving  Medicare,  Medicare 
Is  alway^'lthe  primary  payer.  When  Part 
\,  "Hosbital  Insurance,"  of  Medicare  is 
ivolved|,|the  Medicare  "lifetime 
aserve"  benefit  must  be  used  before 

'US  benefits  may  be  used.  The 
[irocedures  to  be  followed  for  these 
cumstances  are  as  follows, 
(i)  Dependents  of  active  duty 
lemberi^  For  dependents  of  active  duty 
lember^ii  payment  will  be  determined 
accor^Vice  with  paragraph  (c)  of  this 
tion.    ; 

(ii)  Medicare  end  stage  renal  disease 
sneficiaries.  In  any  case  involving  a 
ledicareend  stage  renal  disease 
sneficiary  as  provided  in  paragraph 
lf)(3)(vuj)  of  §  199.3,  CHAMPUS 
pecondaty  pajrments  will  be  determined 
accordance  with  paragraph  (c)  of  this 
ioin.i 

(iii)  Medicare  disabled  beneficiaries. ' 
any  c^e  involving  a  Medicare 
isabledj  beneficiary  as  provided  in 


paragraph  (f)(3)(ix)  of  §  199.3, 
CHAMPUS  payment  is  determined  in 
accordance  with  paragraph  (c)  of  this 
section. 

«        *        *        *        * 

7.  Section  199.20  is  amended  by 
adding  paragraph  (d)(l)(iv)  to  read  as 
follows. 

§199.20    Continued  Health  Care  Beneflt 
Program  (CHCBP). 

*        •  '    *        *        • 

(d)*  *  * 
{!)•*• 

(iv)  An  unmarried  person  who: 

(A)  Is  placed  in  the  legal  custody  of 
a  member  or  former  member  by  a  court 
or  who  is  placed  in  the  home  of  a 
member  or  former  member  by  a 
recognized  placement  agency  in 
anticipation  of  the  legal  adoption  of  the 
child;  and 

(B)  Either: 

[1)  Has  not  attained  the  age  of  21  if 
not'in  school  or  age  23  if  enrolled  in  a 
full  time  course  of  study  at  an 
institution  of  higher  learning;  or 

(2)  Is  incapable  of  self-support 
because  of  a  mental  or  physical 
incapacity  which  occurred  while  the 
person  was  considered  a  dependent  of 
the  member  or  former  member;  and 

(C)  Is  dependent  on  the  member  or 
former  member  for  over  one-half  of  the 
person's  support;  and 

(D)  Resides  with  the  member  or 
former  member  unless  separated  by  the 
necessity  of  military  service  or  to 
receive  institutional  care  as  a  result  of 
disability  or  incapacitation;  and 

(E)  Is  not  a  dependent  of  a  member  or 
former  member  as  described  in 

§  199.3(b)(2). 
***** 

Dated:  August  17, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  99-21741  Filed  8-23-99;  8:45  am] 
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POSTAL  SERVICE 

39CFRPart20 

Global  Package  Link  Rate  Adjustments 
and  IntroductkMi  of  Service  to 
Argentina 

agency:  Postal  Service. 
ACTION:  Final  rule. 

summary:  The  Postal  Service  published 
an  interim  rule  and  request  for 
comments  concerning  adjusting  the 
rates  for  Global  Package  Link  and 
introducing  a  new  structure  for  volume 
discoimts  in  the  Federal  Register  (63  FR 


66043)  on  December  1, 1998.  In 
addition,  service  to  Argentina  was 
initiated.  The  Postal  Service  hereby 
gives  notice  that  it  is  adopting  the 
interim  rule. 

EFFECTIVE  DATE:  August  24, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Michelson,  (202)  268-5731. 
SUPPLEMENTARY  INFORMATION:  Global 
Package  Link  (GPL)  is  an  international 
mail  service  designed  for  companies 
sending  merchandise  packages  to  other 
countries.  To  use  GPL,  a  customer  is 
required  to  mail  at  least  10,000  packages 
per  year  using  the  service  and  agree  to 
link  its  information  systems  with  the 
Postal  Service  so  that  certain 
information  about  the  contents  of  the 
customer's  packages  can  be  extracted  for 
customs  Clearance  and  other  purposes. 

The  Postal  Service  annoimced  new 
rates  and  a  new  discoimt  structiue  for 
GPL  in  the  Federal  Register  (63  FR 
66043)  on  December  1,  1998.  The 
increased  rates  were  the  result  of 
declining  economic  conditions  in  Japan 
and  other  countries  and  rising  costs, 
including  implementation  of 
harmonization  for  all  items  to  Japan. 
Overall,  the  base  rates ^were  increased 
approximately  9  percent.  See  Appendix 
1  for  specific  rates  to  each  GPL  country. 

Currently,  GPL  provides  a  volume 
discount  .within  each  country  beginning 
at  100,000  packages.  The  new  discount 
structure  is  based  on  a  mailer's 
worldwide  volume  and  discounts  are 
available  when  volume  reaches  more 
than  25,000  packages  per  postal  fiscal 
year.  Discounts  increase  with  volume  on 
the  basis  of  the  following  schedule: 


Number  of  packages 


25.001  to  50,000  . 
50,001  to  75.000  . 
75,001  to  100,000 
100,001  and  over 


Discount 
(percent) 


1 
2 
3 

4 


Each  year's  discounts  are  calculated 
on  the  previous  postal  fiscal  year's 
volume  and  apply  to  mailings  made 
during  the  next  calendar  year.  For 
example,  a  mailer  who  mails  55,000 
packages  during  postal  fiscal  year  1998 
(September  13, 1997,  through 
September  11, 1998)  will  receive  a 
discount  from  the  base  rate  for  all  GPL 
mailings  made  during  calendar  year 
1999  (January  1, 1999,  through 
December  31, 1999).  Postal  fiscal  year 
1998  will  be  used  for  discounts  apphed 
in  calendar  year  1999. 

The  Postal  Service  also  introduced 
GPL  service  to  Argentina.  Two  levels  of 
service.  Premium  and  Standard,  are 
ofiiered.  The  maximum  weight  of  parcels 
to  Argentina  is  44  pounds  with  a 
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mnYJmiifn  size  of  42  inches  in  length 
and  a  maximum  length  and  girth 
combined  of  79  inches.  Rates  are  shown 
in  Appendix  1.  Packages  sent  in 
Premium  service  are  insured  at  no 
additional  charge,  subject  to  the 
provisions  of  Domestic  Mail  Manual 
(DMM)  SOlO  and  S500.  No  insurance  is 
available  for  packages  sent  to  Argentina 
as  Standard  service. 

The  Postal  Service  requested 
comment  on  or  before  December  31,    . 
1998.  The  Postal  Service  did  not  receive 
any  written  comments  on  the  interim 
rule.  Accordingly,  the  Postal  Service 
adopts,  without  change,  the  interim 
rule. 

The  Postal  Service  adopts  the 
following  amendments  to  Subchapter 
620.  Global  Package  Link,  and  the 
appropriate  Individual  Coimtry  Listings, 
International  Mail  Manual,  which  are 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Sub|ects  in  39  CFR  Part  20 

Foreign  relations.  Incorporation  by 
reference.  International  postal  services. 

PART20-(AMENOED] 

1.  The  authority  citation  for  39  CFR 
Part  20  continues  to  read  as  follows: 

Authmity:  5  U.S.C.  552(a):  39  U.S.C.  401, 
404,  407,  408. 

2.  The  International  Mail  Manual  is 
amended  to  incorporate  program 
changes  to  Subchapter  620  Global 
Pack^  Link  as  follows: 

620  Global  Package  Link 

621  Description 

***** 

621.3    Availability 

Global  Package  Link  service  is 
available  only  to  Argentina,  Brazil, 
Canada.  Chile,  China,  France,  Germany, 


Hong  Kong,  Japan,  Mexico,  Singapore, 
and  the  United  Kingdom. 

***** 

623    General 

***** 

623.3  Size  and  Weight  Limits 

623.31  Weight 

The  weight  limits  for  Global  Package 
Link  service  are  70  pounds  for  Chile, 
China,  and  Germany;  66  poimds  for 
Brazil,  Canada,  France,  Singapore,  and 
the  United  Kingdom;  64  pounds  for 
Mexico;  44  pounds  for  Argentina  and 
Hong  Kong;  and  44  pounds  for  Japan 
with  Premiiun  service.  *  *  • 

623.32  Size 

The  maximum  length  of  GPL  packages 
is  60  inches.  The  maximum  length  and 
girth  combined  is  108  inches. 

Exceptions:  Maximiun  size  for 
Germany  is  length  47  inches,  height  23 
inches,  width  23  inches;  for  Japan 
Standard  packages  weighing  less  than  1 
pound,  the  maximum  length  is  24 
inches  with  a  combined  maximiun 
length,  depth,  and  height  of  36  inches. 
The  maximum  size  for  packages  to 
Argentina  is  42  inches  in  length  and  79 
inches  length  and  girth  combined. 
***** 

623.4  Postage 

***** 

623.44    Base  Rates 

The  Postal  Service  will  charge  the 
base  rates,  in  1-pound  increments, 
unless  the  mailer  qualifies  for  the 
discounts  in  623.441  by  mailing  more 
than  25,000  packages  in  a  postal  fiscal 
year.  The  discounts  apply  to  mailings 
made  during  the  following  calendar 
year. 

623.441    Discounts 

Standard  Service  Rates— Canada 


Number  of  packages 

Discount 

25,001  to  50.000  

1^ 

50,001  to  75,000  

2^ 

75,001  to  100,000  

3^ 

100,001  and  over  

4^ 

626    Services  Available 
626.1    Delivery  Options 

***** 

626.12    Standard  Service 

Standard  service  is  available  to 
Argentina,  Canada,  France,  Japan, 
Singapore,  and  the  United 
Kingdom.  *  *  * 
***** 

626.4    Customs 

***** 

626.43    Payment  of  Customs  Duty 
626.43 1    All  Countries  Except  China, 
Japan,  Hong  Kong,  and  Singapore 
For  all  countries  except  China,  Japan,  | 
Hong  Kong,  and  Singapore,  the  Postal 
Service  will  arrange  payment  of  custoi 
duty  on  behalf  of  the  recipient  at  the 
time  the  merchandise  enters  the  count 
of  destination.  Any  banking  costs  or 
foreign  exchange  fees  applicable  to  the 
customs  payments  will  be  charged  back] 
to  the  mailer.  The  Postal  Service  will 
notiiy  the  mailer  electronically  of  the 
amount  of  duty  and  fees  paid,  and  the 
mailer  will  reimbiu-se  the  Postal  Service 
in  a  manner  and  within  a  time  agreed 
between  the  mailer  and  the  Postal 
Service.  Because  of  the  need  to  have 
funds  available  for  customers  at  the  timd 
of  clearance  in  Argentina,  Brazil,  Chile,  { 
and  Mexico,  mailers  must  make  an 
advance  deposit  prior  to  the  first 
mailing  to  cover  anticipated  duties  and 
taxes  in  addition  to  postage.  *  *  * 

Appendix  1. — Global  Package  Link 
Rates 


Weight  not  to  exceed  (pounds) 


1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
t1 
12 
13 
14 
15 
16 


Premium 


$10.00 
11.00 
12.50 
14.25 
15.75 
17.50 
19.00 
20.75 
2225 
24.00 
25.50 
27.00 
28.75 
30.25 
32.00 
33.50 


U.S.  Origin  Zone  A:  Buffalo,  New 
York,  Cf)icago.  Canadian  Entry:  To- 
ronto 


Local 


$5.50 

6.00 

6.50 

7.00 

7.50 

8.00 

8.50 

9.00 

9.50 

10.00 

10.50 

11.00 

11.50 

12.00 

12.50 

13.00 


Regional 


$7.25 
8.25 
9.25 
10.00 
10.75 
11.75 
12.50 
13.25 
14.25 
15.00 
15.50 
16.25 
17.25 
18.00 
18.75 
19.75 


National 


$7.50 
3.75 
10.00 
11.25 
12.50 
13.75 
15.00 
16.25 
17.50 
18.75 
19.25 
20.50 
21.75 
23.00 
24.25 
25.50 


U.S.  Origin  Zone  8:  Miami,  Dallas. 
Canadian  Entry:  Toronto* 


Local 


$6.25 
7.25 
8.25 
9.25 
10.25 
11.50 
12.50 
13.50 
14.75 
15.75 
16.75 
17.75 
19.00 
20.00 
21.25 
22.25 


Regional 


National 


$7.75 
9.50 
11.00 
12.25 
13.75 
15.25 
16.50 
18.00 
19.50 
20.75 
21.75 
23.25 
24.75 
26.00 
27.50 
29.00 


THE  PAPER  AND  INK  USED  IN  THE  OF 
PUBLICATION  r.lAY  AFFECT  THE  QUI 
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THE  MICROFORM  EDITION 


National 


17 
)9 


'  iVeight  not  to  exceed  (pounds) 
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Standard  Service  Rates— Canada— Continued 


Premium 


35.25 
36.75 
38.50 
40.00 
41.50 
43.00 
44.75 
46.25 
48.00 
49.50 
50.75 
52.75 
54.50 
56.00 
57.25 
58.75 
60.50 
62.00 
63.75 
65.25 
67.00 
68.50 
70.00 
71.75 
72.75 
.74.50 
76.00 
77.50 
79.25 
80.25 
81.75 
83.25 
84.75 
86.50 
88.00 
89.75 
91.25 
92.75 
94.50 
95.25 
97.00 
98.50 
100.00 
101.75 
103.25 
104.75 
105.50 
107.25 
108.75 
110.25 


U.S.  Origin  Zone  A:  Buffalo,  New 
Yorit,  Cfiicago.  Canadian  Entry:  To- 
ronto 


Local 


13.50 

14.00 

14.50 

15.00 

15.50 

16.00 

16.50 

17.00 

17.50 

18.00 

18.50 

19.00 

19.50 

20.00 

20.50 

21.25 

21.50 

22.00 

22.50 

23.00 

23.50 

24.00 

24.75 

25.25 

25.75 

26.25 

26.75 

27.00 

27.50 

28.25 

28.75 

29.25 

29.75 

30.25 

30.75 

31.25 

31.75 

32.25 

32.75 

33.25 

33.75 

34.25 

34.75 

35.25 

35.75 

36.25 

36.75 

37.25 

37.75 

38.25 


Regional 


20.50 

21.25 

22.25 

23.00 

24.00 

24.25 

25.25 

26.00 

26.75 

27.75 

28.50 

29.25 

30.25 

31.00 

31.75 

32.75 

33.00 

34.00 

34.75 

35l75 

36.50 

37.25 

38.25 

39.00 

39.75 

40.75 

41.50 

42.00 

42.75 

43.75 

44.50 

45.25 

46.25 

47.00 

47.75 

48.75 

49.50 

50.00 

50.75 

51.50 

52.50 

53.25 

54.25 

55.00 

55.75 

56.75 

57.50 

58.25 

58.75 

59.50 


National 


26.75 

28.00 

29.50 

30.75 

32.00 

32.25 

33.50 

34.75 

36.00 

37.25 

38.50 

40.00 

41.25 

42.50 

43.75 

45.00 

45.25 

46.50 

47.75 

49.00 

50.50 

51.75 

53.00 

54.25 

55.50 

56.75 

58.00 

58.25 

59.50 

61.00 

62.25 

63.50 

64.75 

66.00 

67.25 

68.50 

69.75 

70.25 

71.50 

72.75 

74.00 

75.25 

76.50 

77.75 

79.00 

80.25 

81.50 

82.75 

83.25 

84.50 


U.S.  Origin  Zone  B:  Miami.  Dallas. 
Canadian  Entry:  Toronto* 


Local 


23.25 

24.50 

25.50 

26.50 

27.75 

28.75 

29.75 

30.75 

32.00 

33.00 

34.00 

35.25 

36.25 

37.50 

38.50 

39.50 

40.50 

41.75 

42.75 

43.75 

45.00 

46.00 

47.00 

48.25 

49.25 

50.25 

51.50 

52.50 

53.50 

54.75 

55.75 

56.75 

58.00 

59.00 

60.00 

61.25 

62.25 

63.25 

64.25 

65.50 

66.50 

67.50 

68.75 

69.75 

71.00 

72.00 

73.00 

7425 

75.25 

76.25 


Regional 


30.25 

31.75 

33.25 

34.50 

36.00 

37.00 

38.50 

39.75 

41.25 

42.75 

44.00 

45.50 

47.00 

48.25 

49.75 

51.25 

52.25 

53.50 

55.00 

56.50 

57.75 

59.25 

60.75 

62.00 

63.50 

65.00 

66.25 

67.25 

68.75 

70.00 

71.50 

73.00 

74.25 

75.75 

77.25 

78.50 

80.00 

81.00 

82.50 

83.75 

85.25 

86.75 

88.00 

89.50 

91.00 

92.25 

93.75 

95.25 

96.25 

97.50 


•By  sp^al  anangement,  Dallas  origin  mail  may  be  entered  in  Vancouver.  This  mail  will  be  cfiarged  Origin  Zone  C  rates. 


f  height  niot  to  exceed  (pounds) 


Schedule  C  U.S.  Origins:  Seattle. 
Canadian  Entry:  Vancouver 


Local 


$7.50 

8.00 

8.25 

8.75 

9.25 

9.50 

10.00 

10.25 

10.75 

11.25 


Regional 


$9.00 
9.25 
9.75 
10.25 
10.50 
11.00 
11.25 
11.75 
12.25 
12.50 


Natiortal 


$11.50 
11.75 
12.25 
12.75 
13.00 
13.50 
13.75 
14.25 
14.75 
15.00 


Schedule  D  U.S.  Origins:  San 

Francisco. 
Cartadian  Entry:  Vancouver 


Local 


$8.00 
9.00 
10.00 
11.00 
12.00 
13.00 
14.00 
15.00 
16.00 
17.00 


Regional        National 


$9.50 
10.50 
11.50 
12.50 
13.50 
14.50 
15.50 
16.50 
17.25 
18.25 


$12.00 
13.00 
14.00 
15.00 
16.00 
17.00 
18.00 
19.00 
19.75 
20.75 


National 


36.75 

38.50 

40.25 

42.25 

44.00 

45.00 

46.75 

48.75 

50.50 

52.25 

54.25 

56.00 

57.75 

59.75 

61.50 

63.25 

64.25 

66.25 

68.00 

69.75 

71.75 

73.50 

75.25 

77.25 

79.00 

80.75 

82.75 

83.:^ 

85.50 

87.50 

89.25 

91.00 

93.00 

94.75 

96.50 

98.50 

100.25 

101.25 

103.00 

105.00 

106.75 

108.50 

110.50 

112.25 

114.00 

116.00 

117.75 

119.50 

120.50 

122.50 


Retums 


$7.00 

7.75 

8.50 

9.25 

10.00 

10.75 

11.50 

12.25 

13.00 

13.50 


PAPER  AND  INK  USED  IN  THE  ORIGINAL 
ICATION  r.lAY  AFFECT  THE  QUILITY  OF 
THE  MICROFORM  EDITIO^ 
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11  . 

12  . 

13  . 

14  . 

15  . 

16  . 

17  . 

18  . 

19  . 

20  . 

21  . 

22  . 

23  . 

24  . 

25  . 

26  . 

27  . 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 


Weight  not  to  exceed  (pounds) 


Schedule  C  U.S.  Origins:  Seattle. 
Canadian  Entry:  Vancouver 


Local 


11.75 

12.25 

12.75 

13.00 

13.50 

14.00 

14.50 

15.00 

15.50 

16.00 

16.50 

17.00 

17.50 

18.00 

18.50 

19.00 

19.50 

20.00 

20.50 

21.00 

21.50 

22.00 

22.25 

22.75 

23.25 

23.75 

24.25 

24.75 

25.25 

25.75 

26.25 

26.75 

27.25 

27.75 

28.25 

28.75 

29.25 

29.75 

X.25 

30.75 

31.25 

31.50 

32.00 

32.50 

33.00 

33.50 

34.00 

34.50 

35.00 

35.50 

36.00 

36.50 

37.00 

37.50 

38.00 

38.50 


Regioneil 


13.00 

13.75 

14.25 

14.75 

15.25 

16.00 

16.50 

17.00 

17.50 

18.00 

18.75 

19.25 

19.75 

20.25 

20.75 

21.50 

22.00 

22.50 

23.00 

23.50 

24.25 

24.75 

25.25 

25.75 

26.25 

27.00 

27.50 

28.00 

28.50 

29.00 

29.75 

30.25 

30.75 

31.25 

31.75 

32.50 

33.00 

33.50 

34.00 

34.50 

35.25 

35.75 

36.25 

36.75 

37.25 

38.00 

38.50 

39.00 

39.50 

40.00 

40.75 

41.25 

41.75 

42.25 

42.75 

43.50 


National 


15.50 

16.25 

16.75 

17.25 

17.75 

18.25 

19.00 

19.50 

20.00 

20.50 

21.25 

21.75 

22.25 

22.75 

23.25 

24.00 

24.50 

25.00 

25.50 

26.00 

26.75 

27.25 

27.75 

28.25 

28.75 

29.50 

30.00 

30.50 

31.00 

31.50 

32.25 

32.75 

33.25 

33.75 

34.25 

35.00 

35.50 

36.00 

36.50 

37.00 

37.75 

38.25 

38.75 

39.25 

39.75 

40.50 

41.00 

41.50 

42.00 

42.50 

43.25 

43.75 

44.25 

44.75 

45.25 

46.00 


Schedule  D  U.S.  Origins:  San 

Francisco. 
Canadian  Entry:  Vancouver 


Local 


18.00 

19.00 

20.25 

21.25 

22.25 

23.25 

24.50 

25.50 

26.50 

27.50 

28.75 

29.75 

30.75 

31.75 

33.00 

34.00 

35.00 

36.00 

37.25 

38.25 

39.25 

40.25 

41.50 

42.50 

43.50 

44.50 

45.75 

46.75 

47.75 

49.00 

50.00 

51.00 

52.00 

53.25 

54.25 

55.25 

56.25 

57.50 

58.50 

59.50 

60.50 

61.75 

62.75 

63.75 

64.75 

66.00 

67.00 

68.00 

69.00 

70.25 

71.25 

72.25 

73.25 

74.50 

75.50 

76.50 


Regional 


19.50 

20.50 

21.75 

22.75 

24.00 

25.00 

26.25 

27.25 

28.50 

29.75 

30.75 

32.00 

33.00 

34.25 

35.25 

36.50 

37.50 

38.75 

39.75 

41.00 

42.00 

43.25 

44.25 

45.50 

46.50 

47.75 

48.75 

50.00 

51.00 

52.25 

53.25 

54.50 

55.50 

56.75 

57.75 

59.00 

60.00 

61.25 

62.25 

63.50 

64.50 

65.75 

66.75 

68.00 

69.00 

70.25 

71.25 

72.50 

73.50 

74.75 

75.75 

77.00 

78.00 

79.25 

80.50 

81.50 


National 


^.00 

23.00 

24.25 

25.25 

26.50 

27.50 

28.75 

29.75 

31.00 

32.25 

33.25 

34.50 

35.50 

36.75 

37.75 

39.00 

40.00 

41.25 

42.25 

43.50 

44.50 

45.75 

46.75 

48.00 

49.00 

50.25 

51.25 

52.50 

53.50 

54.75 

55.75 

57.00 

58.00 

59.25 

60.25 

61.50 

62.50 

63.75 

64.75 

66.00 

67.00 

68.25 

69.25 

70.50 

71.50 

72.75 

73.75 

75.00 

76.00 

77.25 

78.25 

79.50 

80.50 

81.75 

83.00 

84.00 


Returns 


Weight  not  over  (lb.) 

Argentina 

France 

Japan 

Singapore 

Mexico 

UK 

UK  econ- 
omy rate 

1             

$8.50 
11.25 
13.50 
15.50 
17.75 
19.75 
22.50 
24.75 
26.75 
29.00 

$7.25 
9.50 
11.75 
14.00 
16.00 
18.25 
20.50 
22.50 
24.75 
27.00 

$6.00 
9.25 
14.25 
18.00 
24.00 
27.25 

$11.50 
15.25 
18.50 
22.25 
26.75 
30.50 
34.25 
38.25 
42.00 
45.75 

$5.50 

6.50 

7.75 

8.75 

9.75 

11.50 

12.50 

13.75 

14.75 

15.75 

$12.2 
13.50 
15.00 
16.50 
17.75 
19.25 
20.50 
22.00 
23.50 
24.75 

$10.7 

2 „ 

12.2 

3 

13.5 

4 

15.0 

5 

16.2 

6 

17.5 

7                             

19.0 

B 

20.2 

9  

21.7 

10 

23.0 

11 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
125 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 


1  . 

2  . 

3  . 

4  . 

5  . 

6  . 
[7  . 

8  . 

9  . 
10 
11 


THE  PAPER  AND  INK  USED  IN  THE  0RI3 
PUBLICATION  MAY  AFFECT  THE  QUAL  1 
THE  MICROFORM  EDITION 


LICATIOrj  r.lAY  AFFECT  THE  QUiLITY  OF 
THE  MICROFORM  EDITIO^ 


Returns 


U2i 

15.( 

15.73 

16.! 

17.25 

18.C 

18.73 

19.! 

20.23 

21. 

21.5 

22.23 

23.( 

23.73 

24.! 

25.i 

26.1 

26.73 

27.£ 

28.23 

29.( 

29.! 

30J 

31  .C 

31.73 

32.1 

33.23 

34.( 

34.73 

35.£ 

36.23 

37.C 

37.73 

38.2i 

39.C 

39.73 

40.1 

41.23 

42.G 

42.- 

43.! 

44.2 

45.0 

45.73 

46.2J 

47.( 

47.73 

48.! 

49J 

50.1 

50.73 

51. 

52.23 

53.1 

53.71 

54.21 


UK  econ-l 
omy  rate  I 

$10.7J 
12.21 
13.! 
15.1 
16.21 
17.! 
19.1 
20.21 
21.7 
23.C 


11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
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1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 


Weight  not  over  (lb.) 


Argentina 


France 


32.25 

29.25 

34.50 

31.25 

36.50 

33.50 

38.75 

35.75 

41.75 

38.00 

44.00 

40.00 

46.25 

42.25 

48.75 

44.50 

51.00 

46.50 

53.75 

48.75 

56.00 

51.00 

59.00 

53.25 

61.50 

55.25 

63.75 

57.50 

66.25 

59.75 

68.50 

61.75 

71.00 

64.00 

73.25 

66.25 

75.75 

68.50 

78.25 

70.50 

80.50 

72.75 

83.00 

75.00 

85.25 

77.00 

87.75 

79.25 

91.25 

81.50 

93.50 

83.75 

96.00 

85.75 

98.50 

88.00 

100.75 

90.25 

103.25 

92.50 

105.50 

94.50 

108.00 

96.75 

110.50 

99.00 

1 12.75 

101.00 

103.25 

105.50 

107.75 

109.75 

112.00 

114.25 

116.25 

118.50 

120.75 

123.00 

125.00 

"- .....^ 

.«....••« 

Japan 


Singapore 


49.50 

53.50 

57.25 

61.50 

65.50 

69.25 

73.00 

76.75 

80.75 

85.00 

88.25 

92.00 

98.75 

102.50 

105.75 

109.50 

113.25 

117.25 

120.50 

124.25 

128.00 

132.00 

135.25 

141.75 

145.50 

149.25 

152.50 

156.50 

160.25 

164.00 

167.25 

171.25 

175.00 

178.25 

184.75 

188.50 

192.50 

195.75 

199.50 

203.25 

207.00 

210.25 

214.25 

218.00 

221.75 

227.75 

231.75 

235.50 

239.25 

242.50 

246.25 

250.25 

254.00 

257.25 

261.00 

264.75 


Mexico 


17.00 
18.00 
19.00 
20.25 
21.25 
22.25 
23.50 
24.50 
25.50 
26.75 
27.25 
28.25 
29.50 
30.50 
31.50 
32.75 
33.75 
35.00 
35.50 
36.50 
37.50 
38.75 
39.75 
40.25 
41.50 
42.50 
43.50 
44.25 
45.25 
46.25 
47.50 
48.00 
49.00 
50.25 
50.75 
51.75 
52.75 
53.50 
54.50 
55.00 
56.25 
57.25 
57.75 
58.75 
59.50 
60.50 
61.00 
62.25 
62.75 
63.75 
64.25 
65.50 
66.00 
67.00 


UK 


26.25 
27.50 
29.00 
30.50 
31.75 
33.25 
34.75 
36.00 
37.5Q 
38.75 
40.25 
41.75 
43.00 
44.50 
45.75 
47.25 
48.75 
50.00 
51.50 
52.75 
54.25 
55.75 
57.00 
58.50 
60.00 
61.25 
62.75 
64.00 
65.50 
67.00 
68.25 
69.75 
71.00 
72.50 
74.00 
75.25 
76.75 
78.25 
79.50 
81.00 
82.25 
83.75 
85.25 
86.50 
88.00 
89.25 
90.75 
92.25 
93.50 
95.00 
96.25 
97.75 
99.25 
100.50 
102.00 
103.50 


UK  econ- 
omy rate 


Premium  Service  Rates 


Weight  not  over  (lbs.) 


Argentina  Brazil 


$11.00 
14.50 
17.50 
20.25 
23.25 
26.00 
29.25 
32.00 
34.75 
37.25 
41.25 


$13.50 
15.50 
18.50 
20.50 
23.50 
25.50 
28.50 
30.50 
33.50 
35.50 
37.50 


Canada 


$10.00 
11.00 
12.50 
14.25 
15.75 
17.50 
19.00 
20.75 
22.25 
24.00 
25.50 


Chile 


$10.50 
12.75 
15.25 
17.50 
20.00 
22.00 
24.50 
26.75 
29.25 
31.50 
33.75 


24.25 
25.75 
27.00 
28.50 
29.75 
31.00 
32.50 
33.75 
35.25 
36.50 
37.75 
39.25 
40.50 
42.00 
43.25 
44.50 
46.00 
47.25 
48.75 
50.00 
51.50 
52.75 
54.00 
55.50 
56.75 
58.25 
59.50 
60.75 
62.25 
63.50 
65.00 
66.25 
67.50 
69.00 
70.25 
71.75 
73.00 
74.25 
75.75 
77.00 
78.50 
79.75 
81.00 
82.50 
83.75 
85.25 
86.50 
87.75 
89.25 
90.50 
92.00 
93.25 
94.50 
96.00 
97.25 
98.75 


China 


$14.00 
17.00 
20.00 
23.00 
29.25 
32.25 
35.25 
38.25 
41.50 
44.50 
47.50 


APER  AND  INK  USED  IN  THE  ORI  3INAL 
:ATI0N  MAY  AFFECT  THE  QUAL  TY  OF 
THE  MICROFORM  EDITION 


THt  PAPtK  ANU  INK  USbU  IN    I  Ht  UKI  jl 
PUBLICATION  MAY  AFFECT  THE  QUAL  T 
THE  MICROFORM  EDITION 
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Premium  Service  Rates— Continued 


Weight  not  over  (lbs.) 


12  ., 

13  ., 

14  .. 

15  . 

16  . 

17  . 

18  . 

19  . 

20  . 

21  . 

22  . 

23  . 

24  . 

25  . 

26  . 

27  . 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 

43  . 

44  . 

45  . 

46  . 

47  . 

48  . 
48  . 

50  . 

51  . 

52  . 

53  . 

54  . 

55  . 
56 
57  , 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Argentina 


43.50 

46.50 

49.50 

52.50 

55.25 

58.25 

61.25 

64.25 

67.25 

70.25 

73.75 

76.25 

78.75 

81.75 

84.50 

87.50 

90.50 

93.25 

96.25 

99.25 

102.25 

105.00 

108.00 

112.00 

114.50 

117.00 

120.00 

122.75 

125.75 

128.75 

131.50 

134.50 

137.50 


Biazil 


Weight  not  over  (lt)s.) 


1 
2 
3 
4 
5 
6 
7 
8 
9 


Germany 


$11.75 
13.50 
15.25 
17.00 
18.75 
20.50 
22.25 
24.00 
25.75 


Hong  Kong 


$17.00 
20.50 
24.00 
27.50 
31.00 
34.50 
38.00 
41.50 
45.00 


40.50 

42.50 

45.50 

47.50 

50.50 

52.50 

54.75 

56.75 

59.50 

61.50 

63.75 

66.50 

68.50 

71.50 

73.50 

76.50 

78.50 

81.25 

83.25 

86.25 

88.25 

90.25 

93.25 

95.25 

98.00 

100.25 

103.00 

105.00 

106.00 

110.00 

113.00 

115.00 

117.00 

119.75 

121.75 

124.75 

126.75 

129.75 

131.75 

134.50 

136.75 

139.50 

141.50 

143.50 

146.50 

148.50 

151.50 

153.50 

156.25 

158.25 

161.25 

163.25 

166.25 

168.25 

170.25 


Canada 


27.00 

28.75 

30.25 

32.00 

33.50 

35.25 

36.75 

38.50 

40.00 

41.50 

43.00 

44.75 

46.25 

48.00 

49.50 

50.75 

52.75 

54.50 

56.00 

57.25 

58.75 

60.50 

62.00 

63.75 

65.25 

67.00 

68.50 

70.00 

71.75 

72.75 

74.50 

76.00 

77.50 

79.25 

80.25 

81.75 

83.25 

84.75 

86.50 

88.00 

89.75 

91.25 

92.75 

94.50 

95.25 

97.00 

96.50 

100.00 

101.75 

103.25 

104.75 

105.50 

107.25 

106.75 

110.25 


Chile 


36.00 

38.25 

40.75 

43.00 

45.50 

47.75 

50.00 

52.25 

54.75 

57.00 

59.25 

61.50 

63.75 

66.25 

68.50 

71.00 

73.25 

75.50 

77.75 

80.25 

82.50 

84.75 

87.25 

89.25 

91.75 

94.00 

96.50 

98.75 

101.00 

103.25 

105.75 

108.00 

11055 

112.75 

114.75 

117.25 

119.50 

122.00 

124.25 

126.50 

128.75 

131.25 

133.50 

135.75 

138.25 

140.50 

142.75 

145.00 

147.50 

149.75 

152.25 

154.25 

156.75 

159.00 

16125 

163.75 

166.00 

168.25 

170.50 


Japan 


$15.75 
18.00 
20.75 
23.50 
26.25 
29.50 
32.25 
35.00 
37.50 


Mexico 


$825 
9.75 
11.50 
13.00 
14.75 
16.25 
17.50 
19.00 
20.75 


Singapore 


$14.75 
18  50 
2225 
26.25 
31.00 
35.00 
39.25 
43.00 
48.00 


China 


50.50 

53.50 

56.50 

59.75 

62.75 

65.75 

68.75 

72.00 

75.00 

78.00 

81.00 

84.00 

87.00 

90.25 

93.25 

96.25 

99.25 
102.25 
105.25 
108.50 
111.50 
114.50 
117.50 
120.50 
123.50 
126.75 
129.75 
132.75 
135.75 
138.75 
141.75 

145.00  1 
148.00 
151.00 
154.00 
157.00 
160.00 
163.25 
166.25 
169.25 
17225 
175.25 
178.50 
181.50 
184.50 
187.50 
190.50 
193.50 
196.75 
199.75 
202.75 
205.75 
208.75 
211.75 
215.00 

218.00 1 

221  .oal 

224.00  [ 
227.00 


UK 


$15.00 
16.50 
18.00 
19.50 
21.00 
22.50 
23.75 
25.75 
27.251 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
23 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Stanley  F. 

Chief  Com  ^l 
(FR  Doc.  9$t-2 
BILUNGCl 


ICATIOro  MAY  AFFECT  THE  QUAL  TY  OF 
THE  MICROFORM  EDITION 


China 


50.50 

53.50 

56.50 

59.75 

62.75 

65.75 

68.75 

72.00 

75.00 

78.00 

81.00 

84.00 

87.00 

90.25 

93.25 

96.25 

99.25 
102.25 
105.25 
108.50 
111.50 
114.50 
117.50 
120.50 
123.50 
126.75 
129.75 
132.75 
135.75 
138.75 
141.75 

145.00  1 
148.00 
151.00 
154.00 
157.00 
160.00 
163.25 
166.25 
169.25 
172.25 
175.25 
178.50 
161.50 
184.50 
187.50 
190.50 
193.50 
196.75 
199.75 
202.75 
205.75 
208.75 
211.75 
215.00 

218.00 1 

221  .oal 

224.00  r 
227.00 


UK 


$15.00 
16.50 
18.00 
19.50 
21.00 
22.50 
23.75 
25.75 
27.25 
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10 
11 
12 
13 

14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Weight  not  over  (lbs.) 


Geimany 


27.50 

29.25 

31.00 

32.75 

34.50 

36.25 

38.00 

39.75 

41.50 

43.25 

45.00 

46.75 

48.50 

50.25 

52.00 

53.75 

55.75 

57.50 

59.25 

61.00 

62.75 

64.50 

66.25 

68.00 

69.75 

71.50 

73.25 

75.00 

76.75 

78.50 

80.25 

82.00 

83.75 

85.50 

87.25 

89.00 

90.75 

92.50 

94.25 

96.00 

97.75 

99.50 

101.25 

103.00 

104.75 

106.50 

108.25 

110.00 

111.75 

113.50 

115.25 

11725 

119.00 

120.75 

122.50 

124.25 

126.00 

127.75 

129.50 

131.25 

133.00 


Hong  Kong 


48.50 

52.00 

55.50 

59.25 

62.50 

66.25 

69.75 

73.25 

76.75 

80.25 

83.75 

87.25 

90.75 

94.25 

97.75 

101.25 

104.75 

108.25 

111.75 

115.25 

118.75 

122.25 

126.00 

129.50 

133.00 

136.50 

140.00 

143.50 

147.00 

150.50 

154.00 

157.50 

161.00 

164.50 

168.00 


Japan 


40.25 

43.00 

45.75 

48.50 

51.25 

54.00 

56.75 

59.50 

62.25 

64.75 

67.50 

70.25 

73.00 

75.75 

78.50 

81.25 

84.00 

86.75 

89.50 

92.00 

94.75 

97.50 

100.25 

103.00 

105.75 

108.50 

111.25 

114.00 

116.75 

119.25 

122.00 

124.75 

127.50 

130.25 

133.00 


Mexico 


Singapore  UK 


22.25 
24.00 
25.00 
26.75 
28.25 
29.50 
31.00 
32.75 
33.75 
35.50 
36.50 
38.25 
39.25 
41.00 
42.00 
43.50 
44.75 
46.25 
47.50 
48.50 
50.25 
51.25 
52.25 
53.50 
55.00 
56.25 
57.25 
58.25 
59.50 
60.50 
61.50 
63.25 
64.25 
65.50 
66.50 
67.50 
68.25 
69.25 
70.25 
71.50 
72.50 
73.50 
74.75 
75.25 
76.25 
77.50 
78.50 
79.00 
80.00 
81.25 
81.75 
82.75 
83.50 
84.50 
85.50 


51.75 
55.50 
60.00 
64.25 
68.75 
72.50 
76.75 
8125 
85.50 
89.50 
93.75 
98.00 
102.00 
110.75 
115.00 
118.75 
122.75 
127.00 
130.75 
134.50 
138.50 
142.75 
146.50 
150.50 
159.75 
163.50 
167.25 
171.75 
175.50 
17925 
183.75 
187.50 
191.25 
195.00 
199.50 
208.25 
212.00 
216.25 
220.25 
224.00 
228.25 
232.25 
236.00 
239.75 
244.25 
248.00 
256.75 
261.00 
264.75 
268.75 
273.00 
276.75 
280.75 
284.50 
288.75 
292.75 
296.50 


Stanley  F.  Miires, 

Chief  Coui\ael,  Legislative. 

[FR  Doc.  9»*-21956  Filed  8-23-99;  8:45  am) 


BILUNG  cone  7710-12-P 


29.00 

30.50 

32.00 

33.75 

35.25 

37.00 

38.50 

40.25 

42.25 

44.25 

45.75 

47.50 

49.00 

50.50 

52.00 

53.50 

55.25 

58.25 

59.75 

61.50 

63.00 

64.75 

66.25 

67.75 

69.50 

71.00 

72.75 

74.25 

75.75 

79.00 

-  80.50 

82.25 

83.75 

85.50 

87.25 

88.75 

90.50 

92.00 

93.75 

95.25 

97.00 

98.50 

100.25 

101.75 

103.50 

105.00 

106.75 

108.25 

110.00 

111.50 

113.25 

114.75 

116.50 

118.25 

119.75 

121.50 

123.00 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart62 

(8C-a6-1-9932a ;  FRL-6426-81 

Approval  and  Promulgation  of  State 
Plana  for  Daalgnatad  FacllHloa  and 
PoNulanta:  Souttt  Carolina 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  approving  the  section  111(d)  Plan 
submitted  by  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  (DHEC)  for  the 
State  of  South  Carolina  on  April  12, 
1999,  for  implementing  and  enforcing 
the  Emissions  Guidelines  (EG) 
applicable  to  existing  Municipal  Solid 
Waste  (MSW)  Landfills.  See  40  CFR  part 
60,  subpart  Cc. 

DATES:  This  final  rule  is  effective  on 
October  25, 1999  unless  significant, 
material,  and  adverse  comments  are 
received  by  September  23, 1999.  If 
adverse  comments  are  received,  timely 
notice  of  withdrawal  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Gregory  Crawford,  EPA 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960. 

Copies  of  materials  submitted  to  EPA 
may  be  examined  diuing  normal 
business  hours  at  the  following 
locations:  EPA  Region  4,  Atlanta  Federal 
Center,  61  Forsyth  Street.  SW,  Atlanta, 
Georgia  30303-8960;  and  at  the  South 
Carolina  Department  of  Health  and 
Environmental  Control,  Biireau  of  Air 
Quality  Control,  2600  Bull  Street, 
Coliunbia,  South  Carolina  29201. 
FOR  HIRTHER  INFORMATION  CONTACT: 
Gregory  Crawford  at  (404)  562-9046  or 
Scott  Davis  at  (404)  562-9127. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  section  111(d)  of  the  Clean  Air 
Act  (Act),  EPA  has  established 
procedures  whereby  States  submit  plans 
to  control  certain  existing  sources  of 
"designated  pollutants."  Designated 
pollutants  are  defined  as  pollutants  for 
which  a  standard  of  performance  for 
new  sources  applies  under  section  111, 
but  which  are  not  "criteria  pollutants" 
(i.e..  pollutants  for  which  National 
Ambient  Air  Quality  Standards 
(NAAQS)  are  set  pursuant  to  sections 
108  and  109  of  the  Act)  or  hazardous  air 
pollutants  (HAPs)  regulated  under 


section  112  of  the  Act.  As  required  by 
section  111(d)  of  the  Act.  EPA 
established  a  process  at  40  CFR  part  60, 
subpart  B,  which  States  must  foUow  in 
adopting  and  submitting  a  section 
111(d)  plan.  Whenever  EPA 
promulgates  a  new  soiuce  performance 
standard  (NSPS)  that  controls  a 
designated  pollutant,  EPA  establishes 
EG  in  accordance  with  40  CFR  60.22 
which  contain  information  pertinent  to 
the  control  of  the  designated  pollutant 
from  that  NSPS  source  category  (i.e.,  the 
"designated  facihty"  as  defined  at  40 
CFR  60.21(b)).  Thus,  a  State,  local,  or 
tribal  agency's  section  111(d)  plan  for  a 
designated  facility  must  comply  with 
the  EG  for  that  source  category  as  well 
as  40  CFR  part  60,  subpart  B. 

On  March  12, 1 996,  EPA  published 
EG  for  existing  MSW  landfills  at  40  CFR 
part  60,  subpart  Cc  (40  CFR  60.30c 
through  60.36c)  and  NSPS  for  new 
MSW  Landfills  at  40  CFR  part  60, 
subpart  WWW  (40  CFR  60.750  through 
60.759).  (See  61  FR  9905-9944.)  The 
pollutants  regulated  by  the  NSPS  and 
EG  are  MSW  landfill  emissions,  which 
contain  a  mixtiue  of  volatile  organic 
compounds  (VOCs),  other  organic 
compounds,  methane,  and  HAPs.  VOC 
emissions  can  contribute  to  ozone 
formation  which  can  result  in  adverse 
effects  to  human  health  and  vegetation. 
The  health  effects  of  HAPs  include 
cancer,  respiratory  irritation,  and 
.  damage  to  the  nervous  system.  Methane 
emissions  contribute  to  global  climate 
change  and  can  result  in  fires  or 
explosions  when  they  accumulate  in 
structures  on  or  off  the  landfill  site.  To 
determine  whether  control  is  required, 
nonmethane  organic  compounds 
(NMOCs)  are  measured  as  a  surrogate 
for  MSW  landfill  emissions.  Thus, 
NMOC  is  considered  the  designated 
pollutant.  The  designated  facility  which 
is  subject  to  the  EG  is  each  existing 
MSW  landfill  (as  defined  in  40  CFR 
60.32c)  for  which  construction, 
reconstruction  or  modification  was 
commenced  before  May  30, 1991. 

Pursuant  to  40  CFR  60.23(a),  States 
were  required  to  either:  (1)  submit  a 
plan  for  the  control  of  the  designated 
pollutant  to  which  the  EG  applies;  or  (2) 
submit  a  negative  declaration  if  there 
were  no  designated  facilities  in  the  State 
within  nine  months  after  publication  of 
the  EG  (by  December  12, 1996). 

EPA  was  involved  in  litigation  over 
the  requirements  of  the  MSW  landfill 
EG  and  NSPS  beginning  in  the  summer 
of  1996.  On  November  13, 1997,  EPA 
issued  a  notice  of  proposed  settlement 
in  National  Solid  Wastes  Management 
Association  v.  Browner,  et  al..  No.  96- 
1152  (D.C.  Cir),  in  accordance  with 
section  113(g)  of  the  Act.  See  62  FR 


60898.  It  is  important  to  note  that  the 
settlement  did  not  vacate  or  void  the 
existing  MSW  landfill  EG  or  NSPS. 
Piusuant  to  the  settlement  agreement, 
EPA  published  a  direct  final  rulemaking 
on  June  16, 1998,  in  which  EPA 
amended  40  CFR  part  60,  subparts  Cc 
and  WWW,  to  add  clarifying  language, 
make  editorial  amendments,  and  to 
correct  typographical  errors.  See  63  FR 
32743-32753, 32783-32784.  EPA 
regulations  at  40  CFR  60.23(a)(2) 
provide  that  a  State  has  nine  months  to 
adopt  and  submit  any  necessary  State 
Plan  revisions  after  publication  of  a 
final  revised  emission  guideline 
document.  The  State  of  South  Carolina 
has  amended  their  rules  for  MSW 
landfills  in  Regulation  61-62.60 
(effective  dates  of  February  26. 1999).  to 
reflect  the  June  16, 1998,  amendments 
to  subparts  Cc  and  WWW.  Accordingly, 
the  MSW  landfill  EG  published  on 
March  12, 1996,  and  amended  on  June 
16, 1998,  was  used  as  the  basis  by  EPA 
for  review  of  this  section  11 1(d)  Plan 
submittal. 

This  action  approves  the  section 
111(d)  Plan  submitted  by  the  South 
Carolina  DHEC  for  the  State  of  South 
Carolina  to  implement  and  enforce 
Subpart  Cc. 

n.  Discussion 

The  South  Carolina  DHEC  submitted 
to  EPA  on  April  12, 1999,  and  in 
supplementsil  information  submitted  on 
July  14, 1999,  the  following  in  their 
section  111(d)  Plan  for  implementing 
and  enforcing  the  emission  guidelines 
for  existing  MSW  landfills  in  the  State 
of  South  Carolina:  Legal  Authority; 
Enforceable  Mechanisms;  MSW  Landfill 
Source  and  Emission  Inventory; 
Emission  Limits;  Review  and  Approval 
Process  for  Collection  and  Control 
System  Design  Plans;  Compliance 
Schedules;  Testing.  Monitoring, 
Recordkeeping  and  Reporting 
Requirements;  Demonstration  That  the 
Public  Had  Adequate  Notice  and  Public 
Hearing  Record;  Submittal  of  Progress 
Reports  to  EPA;  and  applicable  State  of 
South  Carolina  statutes  and  rules  of  the 
South  Carolina  DHEC. 

The  approval  of  the  South  Carolina 
State  Plan  is  based  on  finding  that:  (1) 
the  South  Carolina  DHEC  provided 
adequate  public  notice  of  public 
hearings  for  the  proposed  rulemaking 
which  allows  the  South  Carolina  DHEC 
to  implement  and  enforce  the  EG  for 
MSW  landfills;  and  (2)  the  South 
Carolina  DHEC  also  demonstrated  legal 
authority  to  adopt  emission  stemdards 
and  compliance  schedules  applicable  to 
the  designated  facilities;  enforce 
applicable  laws,  regulations,  standards 
and  compliance  schedules;  seek 
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injunctive  relief;  obtain  information 
I  necessarj^  to  determine  compliance; 
require  recordkeeping;  conduct 
inspections  and  tests;  require  the  use  of 
monitors;  require  emission  reports  of 
owners  a^  operators;  and  make 
emissionjqata  publicly  available. 

In  the  PJan  submittal,  the  South 
Carolina  DHEC  cites  the  following 
reference^; for  the  legal  authority:  State 
of  South  Carolina's  Attorney  General's 
Opinion  Riegarding  State  Authority  to 
Operate  the  Tide  V  Operating  Permit 
Program;  Itpe  South  Carolina  Pollution 
Control  Act  (South  Carolina  Code 
Sections  4B-1-10  through  48-1-350); 
and  Regulation  61-62.60  of  the  South 
Carolina  tJHEC  Air  Pollution  Control 
Regulations  and  Standards.  On  the  basis 
of  the  Attorney  General's  Opinion,  the 
statutes.  $^d  rules  of  the  State  of  South 
Carolina,  it)ie  State  Plan  is  approved  as 
being  at  Ifeast  as  protective  as  the 
Federal  requirements  for  existing  MSW 
landfills. 

In  the  Plan  submittal,  the  South 
Carolina  tlHEC  cites  the  enforceable 
mechanisms  for  implementing  the  EG 
for  existiifig  MSW  landfills.  The 
enforceahUs  mechanisms  are  the  state 
regulatioiii  adopted  by  the  State  of 
South  Carolina  in  Regulation  61-62.60, 
"South  C|itt)lina  Designated  Facility 
Plan  and  t^ew  Source  Performance 
Standard^]"  The  State's  regulations  meet 
the  Federal  requirements  for  an 
enforceable  mechemism  and  are 
approved!^  being  at  least  as  protective 
as  the  Federal  requirements  contained 
in  subpart  Cc  for  existing  MSW 
landfills. 

In  the  Plan  submittal,  the  South 
Carolina  pHEC  cites  all  emission 
limitations  for  the  major  pollutant 
categories  related  to  the  designated  sites 
and  facilities.  These  limitations  in 
Reguation  61-62.60  are  approved  as 
being  at  least  as  protective  as  the 
Federal  rd<)uirements  contained  in 
subpart  Cq  for  existing  MSW  landfills. 

In  the  Plian  submittal  and  the 
supplem^tal  information,  the  South 
Carolina  IlHEC  submitted  a  source  and 
emission  inventory  of  all  designated 
pollutants  Sfor  each  MSW  landfilTin  the 
State  of  South  Carolina.  This  portion  of 
the  Plan  has  been  reviewed  and 
approved  ^s  meeting  the  Federal 
requirements  for  existing  MSW 
landfills. ; ' 

The  Plai4  submittal  and  the 
supplemebtal  information  describes  the 
process  the  South  Carolina  DHEC  will 
utilize  for  the  review  of  site-specific 
design  plans  for  gas  collection  and 
control  systems.  The  process  outlined  in 
the  Plan  qi^ts  the  Federal  reqviirements 
contained  in  Subpart  Cc  for  existing 
MSW  landfills. 


In  the  Plan  submittal  and  the 
supplemental  information,  the  South 
Carolina  DHEC  cites  the  compliance 
schedules  and  increments  of  progress 
adopted  in  Regulation  61-62.60  for  each 
existing  MSW  landfill  to  be  in 
compliance  within  30  months  of  the 
approval  date  of  the  State  Plan.  These 
compliance  times  for  affected  MSW 
landfills  address  the  required 
compliance  time  lines  of  the  EG.  This 
portion  of  the  Plan  has  been  reviewed 
^  and  approved  as  being  at  least  as 
*  protective  as  Federal  requirements  for 
existing  MSW  landfills. 

The  South  Carolina  State  Plan 
submittal  includes  its  legal  authority  to 
require  owners  and  operators  of 
designated  facilities  to  maintain  records 
and  report  to  their  Agencj'  the  nature 
and  amoimt  of  emissions  and  any  other 
information  that  may  be  necessary  to 
enable  their  Agency  to  judge  the 
compliance  status  of  the  facilities.  The 
South  Carolina  DHEC  also  cites  its  legal 
authority  to  provide  for  periodic 
inspection  and  testing  and  provisions 
for  making  reports  of  MSW  landfill 
emissions  data,  correlated  with 
emission  standards  that  apply,  available 
to  the  general  public.  The  South 
Carolina  DHEC  submitted  regulations  to 
support  the  requirements  of  monitoring, 
recordkeeping,  reporting,  and 
compliance  assurance  in  the  Plan 
submittal.  These  South  Carolina  rules 
have  been  reviewed  and  approved  as 
being  at  least  as  protective  as  Federal 
requirements  for  existing  MSW 
landfills. 

The  Plan  submittal  and  the 
supplemental  information  outlines  how 
the  South  Carolina  DHEC  will  provide 
progress  reports  of  Plan  implementation 
updates  to  the  EPA  on  an  annual  basis, 
lliese  progress  reports  will  include  the 
required  items  pursuant  to  40  CFH  part 
60,  subpart  B.  This  portion  of  the  Plan 
has  been  reviewed  and  approved  as 
meeting  the  Federal  requirement  for 
Plan  reporting. 

Consequently,  EPA  finds  that  the 
South  Carolina  State  Plan  meets  all  of 
the  requirements  applicable  to  such 
plans  in  40  CFR  part  60,  subparts  B  and 
Cc.  The  South  Carolina  DHEC  did  not, 
however,  submit  evidence  of  authority 
to  regulate  existing  MSW  landfills  in 
Indian  Country.  Therefore,  EPA  is  not 
approving  this  Plan  as  it  relates  to  those 
sources. 

m.  Final  Action 

Based  on  the  rationale  discussed 
above,  EPA  is  approving  the  State  of 
South  Carolina  section  111(d)  Plan,  as 
submitted  on  April  12, 1999,  for  the 
control  of  landfill  gas  from  existing 
MSW  landfills,  except  for  those  existing 


MSW  landfills  located  in  Indian 
Country.  As  provided  by  40  CFR 
60.28(c),  any  revisions  to  the  South 
Carolina  State  Plan  or  associated 
regulations  will  not  be  considered  part 
of  the  apphcable  plan  imtil  submitted 
by  the  South  Carolina  DHEC  in 
accordance  with  40  CFR  60.28(a)  or  (b), 
as  applicable,  and  until  approved  by 
EPA  in  accordance  with  40  CFR  part  60, 
subpart  B. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  cmticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  revision  should  significant, 
iiialerial,  and  adverse  comments  be 
filed.  This  action  will  be  effective 
October  25, 1999  unless  by  September 
23, 1999,  adverse  or  critical  comments 
are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
conunent  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  conunents  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  October  25. 1999. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue  " 
request  for  revision  to  any  section 
111(d)  plan.  Each  request  for  revision  to 
the  section  111(d)  plan  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviromnental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  (E.O.)  12866,  entitled  "Regulatory 
Planning  and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  EPA  complies  by 
consulting.  E.O.  12875  requires  EPA  to 
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provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  nde  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  firom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significanUy  affects  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
considtation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 


statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
'  effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significanUy  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  30^)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regiUatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SEP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Disclaimer  Language  Approving  SIP 
Revisions  in  Audit  Law  States 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
South  Carolina's  audit  privilege  and 
penalty  immunity  law  or  its  impact 
upon  any  approved  provision  in  the  SIP, 
includii^  the  revision  at  issue  here.  The 
action  taken  herein  does  not  express  or 
imply  any  viewpoint  on  the  question  of 
whether  there  are  legal  deficiencies  in 
this  or  any  other  Clean  Air  Act  program 
resulting  from  the  effect  of  South 


Carolina's  audit  privilege  and  immunity  | 
law.  A  state  audit  privilege  and 
immunity  law  can  affect  only  state 
enforcement  and  cannot  have  any 
impact  on  federal  enforcement 
autiiorities.  EPA  may  at  any  time  invoke] 
its  authority  luider  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
167.  205,  211  or  213.  to  enforce  the 
requirements  or  prohibitions  of  the  state| 
plan,  independentiy  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  imder  section  304  of  the 
Clean  Air  Act  is  likewise  imaffected  by 
a  state  audit  privilege  or  immunity  law. 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to| 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval] 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  .this  action. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  601  et  seq.,  as  added  by  the  Sma 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides] 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Gener 
of  the  United  States.  EPA  wUl  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate,] 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in  | 
the  Federal  Register.  This  rule  is  not  a 
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major  rul^'  as  defined  by  5  U.S.C. 
J04(2). 

Petitiont  'or  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
lir  Act,  petitions  for  judicial  review  of 
lis  actionl  |nust  be  filed  in  the  United 
IStates  Cou^  of  Appeals  for  the 
|appropriat|a  circuit  by  October  25, 1999. 
[Filing  a  peltition  for  reconsideration  by 
the  AdminiEtrator  of  this  final  rule  does 
not  affect  t!he  finality  of  this  rule  for  the 
purposes  at  judicial  review  nor  does  it 
extend  th^  time  within  which  a  petition 
for  judicial  Review  may  be  filed,  and 
shall  not  pwstpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challen^^  later  in  proceedings  to 
enfnmn  its^^eqiiirements.  (See  section 
307(b)(2).)| ! 

I  List  of  Sub|jMs  in  40  CFR  Part  62 

Environiiiental  protection, 

I  Administr^ve  practice  and  procediue. 
Air  pollution  control,  Intergovernmental 
relations.  Methane,  Municipal  solid 
waste  landfills,  Nonmethaue  organic 
compounds,  Reporting  and 

I  recordkeeping  requirements. 

Dated:  Aii^t  6, 1999. 
I  A.  Stanley  Imibui^g, 

\  Acting  Regiq^al  Administiator,  Regfon  4. 

40  CFR  f  ^  62  of  the  Code  of  Federal 
I  Regulation^  is  amended  as  follows: 

PARTe2-|iAMEN0E0] 

1.  The  ai  imority  citation  for  Part  62 
I  continues  i  o  read  as  follows: 

Authority^  |42  U.S.C.  7401-7642. 

I  Subpart  P^-South  Carolina 

2.  Part  emoiOO  is  amended  by 
■  adding  parjagraphs  (b)(4)  and  (c)(4)  to 
Ireadasfollc^ws: 

1 162.10100  !  Wmitffication  of  plan. 


(b)*  • 

(4)  Soutlt  Carolina  Implranentation 
Plan  for  E^qi  sting  Municipal  Solid  Waste 
Landfills,  $i»bmitted  on  April  12, 1999, 
by  the  South  Carolina  Department  of 
Health  and  Enviroiunental  Control. 

(c)*  •  j 

(4)  Exist!]  ig  municipal  solid  waste 
landfills.  I 

Subpart  P^Amandad] 

3.  Subpan  PP  is  amended  by  adding 
a  new  §  62iioi60  and  a  new 
undesignated  center  heading  to  read  as 
follows: 


LandfiU  Gas  Emissions  From  Existing 
Municipal  Solid  Waste  Landfills 

f  62. 1 01 60    Identification  of  source*. 

The  plan  applies  to  existing 
municipal  solid  waste  landfills  for 
which  construction,  reconstruction,  or 
modification  was  commenced  before 
May  30, 1991,  that  accepted  waste  at 
any  time  since  November  8, 1987,  or 
that  have  additional  capacity  available 
for  futiu«  waste  deposition,  as  described 
in  40  CFR  part  60,  subpart  Cc. 

(FR  Doc.  99-21823  Filed  8-23-99;  8:45  am) 
BUJNG  COOE  66aO-SO-P 


DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Haaringa  and  Appaala 

43CFRPart4 
RIN  1090-AA70 

Indian  Affaira  Haaringa  and  Appaala 

AGENCY:  Office  of  Hearings  and  Appeals, 
Interior. 

ACTION:  Final  rule  and  request  for 
comments. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  is  amending  its 
regulations  concerning  certain  hearings 
and  appeals  procedures.  The  regulations 
govern  who  has  the  authority  to  make 
summary  distributions  in  Indian  trust 
estates,  and  when  this  authority  can  be 
exercised.  Under  the  existing  regulation. 
Bureau  of  Indian  Affairs  (BLA) 
Superintendents  can  make  distribution 
determinations  whenever  an  Indian  dies 
intestate  leaving  only  trust  personal 
property  or  cash  valued  at  less  than 
$1,000.  The  jurisdictional  amount  of 
$1,000  was  established  in  1971.  This 
rule  clarifies  the  BIA  Superintendents' 
authority  to  make  summary 
distributions,  and  increases,  fiY>m 
$1,000  to  $5,000,  the  amount  of  trust 
personal  property  or  cash  which  the  BLA 
Superintendent  has  jurisdiction  to 
distribute.  In  addition,  this  rule  clarifies 
that  a  party  has  the  right  to  appeal  the 
distribution  decision  of  the  BIA 
Superintendent 

DATES:  Final  rule  is  effective  on  August 
24, 1999.  OHA  must  receive  comments 
on  or  before  September  23, 1999. 
AOt>RESSES:  Comments  should  be 
mailed  to  the  Director,  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  4015  Wilson  Blvd.,  11th 
Floor,  Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Breece,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 


Blvd,  11th  Floor,  Arlington,  Virginia 
22203.  Telephone:  (703)  235-3810. 
SUPPLEMENTARY  INFORMATION:  Under  25 
U.S.C.  372,  the  Secretary  of  the  Interior 
may  establish  regulations  to  implement 
his  authority  to  make  heirship 
determinations  in  Indian  trust  estates. 
Under  this  authority,  the  OHA's 
regulations  at  43  CFR  4.271  set  forth  the 
rules  and  procedures  governing  the 
summary  distribution  of  trust  estates, 
which  is  invoked  when  an  Indian  dies 
intestate  leaving  only  trust  personal 
property  or  cash.  Under  the  current 
regulations,  a  Superintendent  can 
assemble  the  heirs,  hold  an  informal 
hearing  and  make  a  summary 
distribution  of  the  estate  when  the  cash 
or  trust  personal  property  is  valued  at 
less  than  $1 ,000  and  no  real  property 
interests  are  involved.  The  regulation 
also  allows  the  Superintendent  or  the 
.  administrative  law  judge  to  dispose  of 
claims  of  creditors  during  the  summary 
distribution  process.  The  current 
language  is  unclear  about  when  an 
administrative  law  judge  can  be 
substituted  for  a  Superintendent  to 
make  distribution  determinations  in 
these  estates.  OHA  is  amending  the 
current  regulation  at  43  CFR  4.271  to 
clarify  that,  absent  exceptional 
circumstances,  the  BIA  Superintendent 
will  assemble  heirs,  hold  informal 
hearings,  make  distribution 
determinations  and  dispose  of  claims  of 
creditors.  The  BIA  Superintendent  will 
request  that  an  administrative  law  judge 
assume  jiuisdiction  only  in  cases 
involving  exceptional  circimistances, 
real  property  or  wills.  The  general 
authority  of  administrative  law  judges  is 
set  forth  at  43  CFR  4.202. 

The  threshold  amount  of  cash  and 
trust  personal  property  in  Indian  estates 
appropriate  for  siunmary  disposition  by 
a  Superintendent  must  be  adjusted  to 
account  for  inflation  and  other 
economic  changes.  The  current  $1,000 
amount  was  established  in  December 
1971  and  is  no  longer  appropriate.  OHA 
is  amending  the  regulation  to  increase 
the  amount  of  trust  personal  property  or 
cash  which  the  BLA  Superintendent  has 
jurisdiction  to  distribute  from  $1 ,000  to 
$5,000,  not  including  any  interest  which 
may  have  accrued  after  the  death  of 
decedent.  This  action  is  intended  to 
further  the  original  purpose  of  the  rules 
for  summary  distribution. 

The  ciurent  regulations  at  43  CFR 
4.320  are  imclear  about  an  interested 
party's  right  to  appeal  a 
Superintendent's  decision  imder  43  CFR 
4.271.  Under  43  CFR  4.l(b)(2)(ii),  the 
Interior  Board  of  Indian  Appeals  (EBLA) 
has  jurisdiction  to  exercise  the  review 
authority  of  the  Secretary  and  decide 
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matters  referred  to  it  by  the  Secretary, 
the  Director  of  the  OHA  and  the 
Assistant  Secretary  for  Indian  Affiiirs.  hi 
1994,  the  Assistant  Secretary  for  bidian 
AfEairs  issued  a  blanket  referral  to  IBIA 
of  all  decisions  made  under  §  4.271, 
until  such  time  as  §  4.320  is  amended  to 
clarify  the  right  of  appeal.  OHA  is  now 
amending  43  CFR  4.320  to  provide 
interested  parties  the  right  to  appeal 
firom  a  Superintendent's  decision. 

These  amendments  promote 
administrative  efficiency  and  the  timely 
and  prompt  determination  of  heirs  in 
Indian  estates  involving  only  cash  or 
personal  trust  property. 

Determination  To  Issue  a  Final  Rule 

The  Department  has  determined  that 
the  public  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b),  do  not 
apply  because  this  action  relates  to 
agency  management  and  prior  notice  is 
not  required  by  statute,  lliis 
amendment  clarifies  OHA's  rules  of 
practice  and  procedure  and  updates  the 
threshold  value  of  estates  appropriate 
for  simmiary  distribution,  in  order  to 
reflect  the  changes  in  property  values 
over  the  28  years  since  the  existing 
amount  was  established  in  1971.  These 
amendments  do  not  substantively  alter 
the  original  piupose  of  the  siunmary 
distribution  provisions.  In  addition,  it  is 
in  the  public  interest  and  in  the  interest 
of  Indian  beneficiaries  and  heirs  not  to 
delay  implementation  of  these  changes 
pending  notice  and  comment, 
particularly  when  no  adverse  comments 
are  anticipated.  However,  OHA  invites 
and  will  consider  public  comments 
submitted  in  response  to  this  final  rule. 
If  significant  adverse  comments  are 
received,  OHA  will  amend  the  rule  as 
appropriate. 

Determination  To  Make  Rule  Effective 
Immediately 

Because  these  amendments  do  not 
impact  the  substance  of  the  regulations 
and  in  the  interest  of  avoiding  delays  in 
the  summary  distribution  of  Uie  estates  - 
at  issue,  OHA  has  determined  it 
appropriate  to  waive  the  requirement  of 
publication  30  days  in  advance  of  the 
effective  date  found  at  5  U.S.C.  553(d). 
Accordingly,  this  amendment  is  issued 
as  a  final  rule  effective  on  the  date  of 
publication  in  the  Federal  Register  for 
good  cause  shown  under  5  U.S.C. 
553(d)(3).  The  Department  further 
concludes  that  this  rule  should  be 
effective  immediately,  because  it 
relieves  a  restriction  on  the  efficient 
simmiary  distribution  of  Indian  trust 
estates.  With  the  passage  of  time,  the 
$1,000  threshold  amount  has  become  an 


unreasonable  restriction  on  the  use  of 
the  siunmary  distribution  provisions, 
due  to  inflation  and  the  change  in 
personal  property  values  since  the 
promulgation  of  the  existing  regulations 
in  1971.  It  is  in  the  public  interest  and 
in  the  interest  of  Indian  beneficiaries 
and  their  heirs  not  to  delay 
implementation  of  these  procedural 
amendments. 

Executive  Order  12866 

This  rule  is  not  a  significant  rule  as 
defined  in  Executive  Order  12866,  and 
therefore,  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB). 

Regulatory  Flexibility  Act 

This  rule  does  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  because  the  rule  relates 
to  agency  procedure.  5  U.S.C.  601,  et 
seq. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  record  keeping 
requirements  subject  to  approval  by  the 
OMB  under  44  U.S.C.  3501,  et  seq. 

Unfimded  Mandates  Reform  Act  of 
1995  I 

This  rule  will  not  impose  an 
unfunded  mandate  of  $100  million  or 
more  in  any  given  year  on  local,  tribal, 
and  State  governments  in  the  aggregate, 
or  on  the  private  sector  in  accordance 
with  the  unfunded  Mandates  Reform 
Act.  2  U.S.C.  1501,  et  seq. 

SmaU  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 

Federalism 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Drafting/Information.  The  primary 
author  of  this  rule  is  Charles  E.  Breece, 
Deputy  Director,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the 
Interior. 

List  of  Sub|ects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure,  Claims,  Indians,  Public 
Lands. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends 
Subpart  D,  Part  4  of  Title  43  of  the  Code 
of  Federal  Regulations  as  follows: 


PART4— [^MENDED] 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  R.S.  2478,  as  amended,  43 
U.S.C.  sec.  1201.  unless  otherwise  noted. 

2.  Section  4.271  is  revised  to  read  as 
follows: 

§4.271    Summary  distribution. 

When  an  Indian  dies  intestate  leaving  | 
only  trust  personal  property  or  cash  of 
a  value  of  less  than  $5,000,  not 
including  any  interest  that  may  have 
accrued  after  the  death  of  the  decedent, 
the  Bureau  of  Indian  Affairs 
Superintendent  will  assemble  the 
apparent  heirs  and  hold  an  informal 
hearing  to  determine  the  proper 
distribution  of  the  estate,  unless  it 
appears  that  the  decedent  left  a  last  will  | 
and  testament  intending  to  devise  his 
estate,  and/or  the  decedent  died 
possessed  of  an  interest  in  trust  or 
restricted  real  property.  A  memorandum| 
covering  the  hearing  will  be  retained  in 
the  agency  files  showing  the  date  of  the 
decedent's  death,  the  date  of  the 
hearing,  the  persons  notified  and 
attending  the  hearing,  the  amoimt  on 
hand,  and  its  disposition.  In  the 
disposition  of  such  funds,  the 
Superintendent  will  dispose  of 
creditors'  claims  as  provided  in  §4.250 
and  §4.251.  The  Superintendent  will 
credit  the  balance,  if  any,  to  the  legal 
heirs.  When  requested  by  the  BIA 
Superintendent,  an  administrative  law 
judge  may  assume  jurisdiction  to 
dispose  of  creditors'  claims  or  to  make 
distribution  determinations  if  the 
administrative  law  judge  finds  that 
exceptional  circumstances  exist.  A  pa 
in  interest  may  appeal  a  distribution 
determination  in  accordance  with  43 
CFR  4.320. 

3.  Section  4.320  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§4.320    Who  may  appeal. 

A  party  in  interest  has  a  right  to 
appeal  to  the  Board  of  Indian  Appeals 
firom  an  order  of  an  administrative  law 
judge  on  a  petition  for  rehearing,  a 
petition  for  reopening,  or  regarding 
tribal  purchase  of  interests  in  a  decease^ 
Indian's  trust  estate,  and  also  from  a 
summary  distribution  order  made  by  a 
Bureau  of  Indian  Affairs  Superintendent 
or  an  administrative  law  judge  pursuant 
to  §4.271. 
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lerwise  noted. 

ised  to  read  as 


!  a  right  to 
idian  Appeals 
inistrative  law 
shearing,  a 
ir  regarding 
sts  in  a  deceasec 
I  also  from  a 
•der  made  by  a 
Superintendent! 
'judge  pursuant! 


Federal  Register /Vol.  64,  No.  163 /Tuesday,  August  24,  1999/Rules  and  Regulations  46153 


Dated :  August  17, 1999. 

John  Be  try, 

Assistaat  Secretary,  Policy,  Management  and 
Budget. 

[FR  000.^99-21893  Filed  8-23-99;  8:45  am] 

BIL1!NQ  CM>E  4310-RK-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminj$tration 

FRfc»art( 

[Docksl  No.  990304063-9063-01;  I.D. 
081899iJ 


SOCFf 


1679 


Fiaherlis  of  the  Excluaive  Economic 
Zone  Cm  Aiaalui;  Vesaeis  Catching 
Pollocl^lor  Processing  by  the  Inshore 
Compoiient  in  the  Bering  Sea  Subarea 

AGENcV:  National  Marine  Fisheries 
Service!  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Comm^tce. 
ACnONd  Closure. 


riONdCl 

iMAlfV: 


SUMMAI^y:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  inshore 
compoiient  in  the  critical  habitat/ 
catcher'  Vessel  operational  area  (CH/ 
CVOA)  of  the  Bering  Sea  subarea  of  the 
Bering  ^a  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  because  the  B  season  limit  of 
pollock  total  allowable  catch  (TAG) 
specified  for  the  inshore  component 
within  ihe  CH/CVOA  will  be  reached. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A-l.t),  August  19, 1999,  until  1200 
hrs,  A.1  i,  September  15, 1999. 
FOR  FUrOHER  INFORMATION  CONTACT: 
AndreW'Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Manageiment  Plan  for  the  Groimdfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  3ie 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  l|i  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

In  accordance  with    - 
§  679.20(a)(5)(i)(C)(l)  and  the  revised 
emergency  interim  rule  (64  FR  39087. 
July  21, 1999),  the  B  season  limit  of 
pollockjTAC  specified  for  harvest 
within  the  CH/CVOA  and  processing  by 
the  inshore  component  is  56,648  metric 
tons  (mt . 

In  ace  ( trdance  with 
§679.231  a)(ll)(iv)(A)  the  Administrator, 


Alaska  Region,  NMFS,  has  determined 
that  the  B  season  limit  of  pollock  TAG 
specified  for  harvest  within  the  CH/ 
CVOA  and  processing  by  the  inshore 
component  will  be  reached. 

Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  vessels 
catching  pollock  for  processing  by  the 
inshore  component  within  the  CH/ 
CVOA  conservation  zone,  as  defined  at 
§679.22(a)(ll)(iv)(B). 

Maximimi  retainable  bycatch  amoimts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  exceeding  the  B  season  Umit  of 
pollock  TAG  specified  for  harvest 
within  the  CH/CVOA  and  processing  by 
the  inshore  component.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  Fiuther 
delay  would  result  in  noncompliance 
with  reasonable  and  prudent 
management  measures  implemented  to 
promote  the  recovery  of  the  endangered 
Steller  sea  lion.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.22 
and  is  exempt  fi-om  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  19,  1999. 

Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  99-21915  Filed  8-19-99;  3:33  pm] 
BILUNG  COOE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  99030463-9063-01 ;  I.D. 
0721 99B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  lialibut  Bycatch 
Mortality  Allowance  in  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Reapportionment  of  Pacific 
halibut  bycatch  mortality  allowance 


specified  for  the  nontrawl  fishery 
categories. 


SUMMARY:  NMFS  issues  this  final  rule 
that  reapportions  the  1999  halibut 
bycatch  mortality  allowance  specified 
for  the  Pacific  cod  hook-and-line  fishery 
category  to  the  other  nontrawl  fishery 
category  in  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  allow  the  harvest 
of  species  constrained  by  the  other 
nontrawl  halibut  bycatch  mortality 
allowance,  in  partictdar  Greenland 
turbot,  while  not  further  restricting  the 
hook-and-line  Pacific  cod  fishery.  This 
action  is  intended  to  promote  the  goals 
and  objectives  of  the  Fishery 
Management  Plan  for  the  Groimdfish 
Fishery  of  the  Bering  Sea  and  A.leutians 
Islands  Area  (FMP). 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  1, 1999,  through 
2400  hrs,  A.l.t.,  December  31,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  FMP  prepared  bv  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with'the  FMP  are 
at  subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  BSAI  halibut  prohibited  species 
catch  (PSC)  limit  for  nontrawl  gear  is  an 
amount  of  halibut  equivalent  to  900  mt 
of  halibut  mortality  (§  679.21  (e)(2)(i)). 
The  apportionment  of  the  nontrawl 
halibut  PSC  limit  to  bycatch  allowances 
for  the  Pacific  cod  hook-and-line  and 
other  nontrawl  fisheries  was  established 
by  the  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (64  FR 
12103,  March  11, 1999)  as  748  mt  and 
84  mt  respectively. 

A  proposed  rule  for  this  action  was 
published  in  the  Federal  Register  on 
July  29, 1999  (64  FR  41068),  requesting 
comments  through  August  12. 1999. 
One  letter  of  comment  was  received 
during  the  comment  period  from  a 
hook-and-line  industr\'  representative 
supporting  the  reapportionment.  Based 
on  this  comment,  and  in  order  to 
provide  greater  opportunity  to  harvest 
the  BSAI  Greenland  turbot  total 
allowable  catch  (TAG)  while  not 
jeopardizing  the  opportunity  to  harvest 
the  amount  of  the  Pacific  cod  TAG 
allocated  to  hook-and  line  vessels, 
NMFS  increases  the  halibut-bycatch 
mortality  allowance  specified  for  the 
other  nontrawl  fishery  category  by  150 
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mt  and  reduces  the  halibut  bycatch 
mortality  allowance  specified  for  the 
Pacific  oxl  hook-and-line  fishery  by  the 
same  amount 

The  halibut  bycatch  mortality 
specifications  for  the  1999  BSAI 
nontrawl  fisheries  are  listed  in  Table  7 
of  the  Final  1999  Harvest  Specifications 
for  Groundfish  (64  FR 12103,  March  11, 
1999).  To  accommodate  the  final  action, 
the  1999  BSAI  final  harvest 
specifications  are  amended  by  adding 
the  following  Table  7A. 

Table  7A.  1999  BSAI  prohibited  spe- 
cies bycatch  allowances  for  the 
BSAI  non-trawl  fisheries 


Table  7A.  1999  BSAI  prohibited  spe- 
cies bycatch  altowances  for  the 
BSAI  non-trawi  fisheries— Contin- 
ued 


Non-trawl  fisheries 

Halibut  mortality 
(mt)BSAI 

Jan.  1  -  April  30 

457. 

May  1  •  Sept.  14 

0. 

Sept.  15  -  Dec.  31 

141. 

Other  non-trawt  -- 

Total 

234. 

Mayl  -Aug.  3r 

42. 

SepLI  -  Dec.31 

192. 

Groundfish  pot  & 

Jig 

Exempt 

Sablefish  hook- 

and-line 

Exempt. 

Non-trawl  fisheries 

Halibut  mortality 
(mt)BSAI 

Pacific  cod  -  Total 

598. 

'Consistent  with  § 679.21  (e)(5){iv)(A),  any 

pUfllCHI    Ul    Uio    lltoi    oooooiiai    aiiwwciiioc    wri    lllo 

Pacific  cod  halibut  bycatch  mortality  allowance 
that  is  not  hanwsted  by  the  end  of  the  first 
season  will  become  available  on  September 
15,  the  beginning  of  the  third  season. 


Qassificatiim 

This  action  is  authorized  under  50 
CFR  679.21(e)(4)  and  is  exempt  bom 
OMB  review  under  E.0. 12866. 

NMFS  prepared  an  environmental 
assessment  (EA)  and  final  regulatory 
flexibility  assessment  (FRFA)  for  the 
1999  harvest  specifications  (See 
ADDRESSES).  The  reapportionment  of  the 
BSAI  nontrawl  halibut  PSC  limit  is 
intended  to  provide  fuller  opportimity 
to  conduct  the  fishing  activities 
considered  in  the  EA/FRFA  and  is  fully 
within  the  scope  of  these  analyses. 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.  and  3631  et  seq. 

Dated:  August  18, 1999. 

George  H.  Daicy, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  99-21947  Filed  8-23-99;  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  i^otices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  mal^^g  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR|part93 

[Docket  Mo.  FAA-99-5927;  Notice  No. 
9*-12] 

RIN212|-AG73 

Commefcial  Air  Tour  Limitation  in  the 
Grand  C|Binyon  National  Park  Special 
Flight  R^les  Area;  Correction 

agency]  Federal  Aviation 
Adminisbration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 


correcti 


SUMMAR|Vf:  This  dociiment  contains  a 
correctidn  to  a  notice  of  proposed 
rulemalung  published  in  the  Federal 
Registef  on  July  9, 1999  (64  PR  37304). 
That  dodument  proposed  a  commercial 
air  tour  limitation  in  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area. 
This  co^^ection  adds  the  docket  number 
referenod  to  the  ADDRESSES  section  of 
the  NPFtM.  Additionally,  the  correction 
removes  Las  Vegas  Airlines,  Inc.  from 
the  list  pF  certificate  holders  that  are 
currentlkl  in  business  and  adds  them  to 
the  list  of  certificate  holders  that  will 
receive  allocations  only  if  they  notify 
the  FA4  |by  the  comment  date  that  they 
intend  td  conduct  air  tour  operations  in 
the  Grand  Canyon  and  are  certificated  to 
do  so.    1 1 

FOR  FURtHER  INFORMATION  CONTACT: 

roWn;  Telephone  202-267- 


In  the  Proposed  rule  published  on 
July  9,  1|999,  beginning  on  page  37304, 
FR  Doc.  99-17319,  make  the  following 
corrections: 

1.  On  page  37304,  column  1,  in  the 
ADDRES^S  section,  line  5,  remove  "[  ]" 
and  add!  in  its  place,  "FAA-99-5927". 

2.  On  page  37309,  column  1,  under 
the  heaqing,  "2.  Certificate  Holders 
Receiviiij ;  Allocations",  beginning  on 
line  21,  remove  "Las  Vegas  Airlines, 
hic.;". 


3.  On  page  37309,  under  the  heading 
"2.  Certificate  Holders  Receiving 
Allocations"  in  Column  3,  after  line  8, 
add  "**Las  Vegas  Airlines,  Inc.". 

Issued  in  Washington,  DC  on  August  13, 
1999. 

Michael  Chase, 

Acting  Assistant  Chief  Counsel. 

(FR  Doc.  99-21648  Filed  8-23-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parti 

[REG-t  16733-98] 
RIN1545-AW79 

Guidance  Under  Section  355(e); 
Recognition  of  Gain  on  Certain 
Distributions  of  Stock  or  Securities  in 
Connection  With  an  Acquisition 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  docimient  contains 
proposed  regulations  relating  to 
recognition  of  gain  on  certain 
distributions  of  stock  or  securities  of  a 
controlled  corporation  in  connection 
with  an  acquisition.  Changes  to  the 
applicable  law  were  made  by  the 
Taxpayer  Rehef  Act  of  1997.  These 
proposed  regulations  affect  corporations 
and  are  necessary  to  provide  them  with 
guidance  needed  to  comply  with  these 
changes.  This  document  also  provides 
notice  of  a  public  hearing  on  these 
proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  January  5,  2000. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  January  26, 
2000,  at  10  a.m.  must  be  received  by 
January  5,  2000. 

ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-1 16733-98), 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
116733-98),  Courier's  Desk,  hitemal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington.  DC. 
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Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 
tax_regs/regslist.html.  The  public 
hearing  will  be  held  in  Room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  proposed  regulations, 
Brendan  OHara,  (202)  622-7530; 
concerning  submissions  of  comments, 
delivering  comments,  the  hearing,  and/ 
or  to  be  placed  on  the  building  access 
list  to  attend  the  hearing,  LaNita  Van 
Dyke,  (202)  622-7190  (not  toll-free 
numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

A.  State  of  the  Law  Before  Section  355(e) 

Section  355  generally  provides  that,  if 
a  corporation  distributes  to  its 
shareholders  stock  of  a  corporation 
which  it  controls  immediately  before 
the  distribution  and  certain  other 
conditions  are  met,  neither  the 
distributing  corporation  nor  its 
shareholders  recognize  gain  or  loss.  A 
number  of  the  conditions  for  tax  free 
treatment  (for  example,  the  continuity  of 
interest  requirement  of  §  1.355-2(c),  the 
"no  device"  requirement  of  section 
355(a)(1)(B),  the  five-year  active 
business  requirement  of  section  355(b), 
and  the  limitation  on  disqualified  stock 
imder  section  355(d))  operate  to  limit 
the  circiunstances  in  which  the 
distributing  or  controlled  corporation 
can  undergo  changes  of  control  in 
conjunction  with  a  distribution  that 
qualifies  for  corporate  and  shareholder- 
level  nonrecognition  under  section  355. 
Nevertheless,  prior  to  the  enactment  of 
section  355(e),  it  was  possible  for  such 
changes  to  occur,  for  example,  in  the 
context  of  tax  free  reorganizations, 
while  qualifying  for  tax  iree  treatment 
under  section  355.  See,  e.g., 
Commissioner  v.  Mary  Archer  W.  Morris 
Trust,  367  F.2d  794  (4th  Cir.  1966). 

B.  Legislative  Proposals  Leading  to 
Section  355(e) 

As  part  of  its  Fiscal  Year  1997  Budget, 
the  Administration  proposed  a 
provision  that  would  require  a 
distributing  corporation  to  recognize 
gain  on  the  distribution  of  a  controlled 
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corporation's  stock  unless  the  direct  and 
indirect  shareholders  of  the  distributing 
corporation,  as  a  group,  controlled  at 
least  50  percent  of  the  vote  and  value  of 
both  corporations  at  all  times  diuing  the 
4-year  period  beginning  2  years  before 
the  distribution.  See  Department  of  the 
Treasury,  General  Explanation  of  the 
Administration's  Revenue  Proposals, 
p.  86  (March  1996)  (hereinafter  referred 
to  as  the  "Administration  Proposal"). 
Under  the  Administration  Proposal,  the 
retained  50-percent  interest  must 
consist  of  "permissible  stock,"  which 
includes,  in  addition  to  stock  retained 
over  the  4-year  period,  stock  of  the 
distributing  or  controlled  corporation 
"received  by  the  shareholder  in  a 
transaction  which  is  unrelated  to  the 
distribution*  *  *."  Revenue  Proposals 
Contained  in  President  Clinton's  Budget 
Plan  as  Released  on  Mar.  19, 1996, 
§  9522,  [1996]  83  Stand.  Fed.  Tax  Rep. 
(CCH)  No.  15A. 

The  Administration  Proposal 
described  an  imrelated  transaction  as, 
"[a]  transaction  that  is  not  pursuant  to 
a  common  plan  or  arrangement  that 
includes  the  distribution."  and  cited  a 
hostile  acquisition  of  the  distributing  or 
controlled  corporation  commencing 
after  the  distribution  as  an  example  of 
an  unrelated  transaction.  The 
Administration  Proposal  contrasted  this 
with  a  friendly  acquisition,  which 
generally  would  be  considered  related 
to  the  distribution  if  the  acquisition  was 
pursuant  to  an  arrangement  negotiated 
prior  to  the  distribution,  even  if  the 
acquisition  was  subject  to  various 
conditions  at  the  time  of  the 
distribution. 

On  April  17, 1997,  House  Ways  and 
Means  Committee  Chairman  Archer  and 
Senate  Finance  Committee  Chairman 
Roth  and  Ranking  Member  Moynihan 
introduced  identical  bills  (H.R.  1365, 
105th  Cong.  (1997)  and  S.  612, 105th 
Cong.  (1997),  hereinafter  referred  to  as 
the  "Bills")  that  provided  for  a  new 
section  355(e)  that  is  similar  to  the 
enacted  version.  The  Bills  were 
concerned  with  a  "plan  (or  series  of 
related  transactions)  pursuant  to  which 
a  person  acqiiires  stock  representing  a 
50-percent  or  greater  interest  in  the 
distributing  corporation  or  any 
controlled  corporation  *  *  *."  S.  612, 
105th  Cong.  (1997).  The  introductory 
statement  to  the  legislation  contained  a 
reference  to  acquisitions  "piusuant  to  a 
plan  or  arrangement  in  existence  on  the 
date  of  distribution  *  *  *."  The 
statement  further  explained:  "Whether  a 
corporation  is  acquired  would  be 
determined  under  rules  similar  to  those 
of  present-law  section  355(d),  except 
that  acquisitions  would  not  be  restricted 
to  purchase  transactions.  Thus  an 


acquisition  would  occur  if  a  person — or 
persons  acting  in  concert — *  *  * 
acquired  •  *  *  stock  *  *  *  pursuant  to 
a  plan  or  arrangement."  See  143  Cong. 
Rec.  E703  (Apr.  17, 1997)  (introductory 
statement  of  Chairman  Archer);  143 
Cong.  Rec.  S3360  (Apr.  17. 1997) 
(introductory  statement  of  Chairman 
Roth). 

C.  Enactment  of  Section  355(e) 

Section  355(e)  was  enacted  in  1997. 
Public  Law  105-34,  section  1012(a) 
(1997).  The  committee  reports  state  that 
section  355  was  intended  to  permit  the 
tax  free  division  of  existing  business 
arrangements  among  existing 
shareholders.  The  reports  state  that  "[i]n 
cases  in  which  it  is  intended  that  new 
shareholders  will  acquire  ownership  of 
a  business  in  connection  with  a  spin  off, 
the  transaction  more  closely  resembles  a 
corporate  level  disposition  of  the 
portion  of  the  business  that  is  acquired" 
and  provide  that  gain  is  recognized  "if, 
pursuant  to  a  plan  or  arrangement  in 
existence  on  the  date  of  distribution, 
either  the  controlled  or  distributing 
corporation  is  acquired  *  *  *."H.R. 
Rep.  No.  105-148,  at  462  (1997);  see 
also  S.  Rep.  No.  105-33,  at  139-40 
(1997)  (slight  variation  in  language).  The 
Conference  Report  adds,  "[a]s  under  the 
House  bill  and  Senate  amendment,  a 
public  offering  of  sufficient  size  can 
result  in  an  acquisition  that  causes  gain 
recognition  under  the  provision."  H.R. 
Conf.  Rep.  No.  105-220,  at  533  (1997). 

The  statute  as  enacted  contained  two 
important  changes  from  the 
Administration  Proposal  and  Bills 
relevant  to  determining  whether  an 
acquisition  is  part  of  a  plan  (or  series  of 
related  transactions)  that  includes  the 
distribution.  In  the  Bills,  proposed 
sections  355(e)(2)(A)(ii)  and  (4)(C)(i) 
provided  that  a  "person,"  as  modified 
by  section  355(d)(7),  must  acquire  50 
percent  or  more  of  the  distributing  or 
controlled  corporation.  The  term  "plan 
or  arrangement"  used  in  section 
355(d)(7)(B)  treats  two  or  more  persons 
acting  "pursuant  to  a  plan  or  ■ 
arrangement"  with  regard  to  a  stock 
acquisition  as  one  person.  However, 
when  section  355(e)  was  enacted,  the 
reference  in  section  355(e)(2)(A)(ii)  to 
acquisitions  by  a  "person"  was  changed 
to  "1  or  more  persons."  In  addition,  the 
reference  to  section  355(d)(7)(B) 
(treating  two  or  more  persons  acting 
"pursuant  to  a  plan  or  arrangement"  as 
one  person)  was  deleted  from  section 
355(e)(4)(C)(i).  The  effect  of  these  two 
changes  is  to  remove  the  requirement 
that  50  percent  or  more  of  the  stock  of 
the  distributing  or  controlled 
corporation  must  be  acquired  by 


acquirors  acting  in  concert  for  section 
355(e)  to  apply. 

In  addition,  the  reference  in  the 
Conference  Report  to  public  offerings  as 
transactions  that  could  cause  gain  to  be 
recognized  under  section  355(e) 
indicates  Congress  did  not  believe 
negotiations  between  the  distributing 
corporation  and  an  acquiror  were 
necessary  in  order  for  an  acquisition  to 
be  pursuant  to  a  plan  that  included  the 
distribution.  Thus,  to  determine 
whether  a  plan  of  acquisition  exists,  one 
must  look  at  all  parties  to  the 
transaction,  including  the  distributing 
and  controlled  corporations  and  their 
shareholders,  not  just  the  potential 
acquirors. 

As  enacted,  section  355(e)(1)  provides 
that  tlie  stuck  of  a  controlled 
corporation  will  not  be  qualified 
property  under  section  355(c)(2)  or 
section  361(c)(2)  if,  imder  section 
355(e)(2)(A),  the  stock  is  distributed  as 
"part  of  a  plan  (or  series  of  related 
transactions)  pursuant  to  which  1  or 
more  persons  acquire  directly  or 
indirectly  stock  representing  a  50- 
percent  or  greater  interest  in  the 
distributing  corporation  or  any 
controlled  corporation."  Thus,  if  section 
355(e)(1)  applies  to  a  distribution,  the 
distributing  corporation  is  taxed  on  the 
amount  by  which  the  distributed  stock's 
fair  market  value  exceeds  its  basis. 
-Distributee  shareholders  receive  the 
controlled  corporation  stock  tax  free, 
but  do  not  increase  their  bases  to  reflect 
the  corporate  level  gain  recognized  by 
the  distributing  corporation  on  the 
distribution. 

Explanaticm  of  Provisioiis 

The  proposed  regulations  under 
section  355(e)  provide  guidance 
concerning  the  interpretation  of  the 
phrase  "plan  (or  series  of  related 
transactions)."  The  proposed 
regulations  also  address  the 
determination  of  the  distributing 
corporation's  gain  when  multiple 
controlled  corporations  are  distributed 
and  the  distributions  are  part  of  a  plan 
(or  series  of  related  transactions) 
pursuant  to  which  a  50-percent  or 
greater  interest  in  one  or  more,  but  not 
all.  of  the  distributed  controlled 
corporations  is  acquired.  The 
Department  of  the  Treasury  and  the  IRS 
plan  to  issue  regulations  addressing 
other  issues  arising  imder  section 
355(e),  including  aggregation  and 
attribution  rules  (including  provisions 
for  public  trading)  and  the 
administration  of  the  statute  of 
limitations  provision  of  section 
355(e)(4)(E).  Comments  concerning  the 
proposed  regulations  and  additional 
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issues  that  should  be  addressed  in 
regulaticms  are  welcome. 

A.  Plan  <  »r  Series  of  Related 
Transact  mns 

Whethar  two  transactions  are  part  of 
the  samQ  ''plan  (or  series  of  related 
transactions)"  under  section 
355(e)(2)i(A)  is  a  subjective  test. 
dependi^  ultimately  on  the  intentions 
and  expectations  of  the  relevant  parties. 
As  discuJBBed  above,  indications  are  that 
Congress  intended  "plan  (or  series  of 
related  tidinsactions)"  to  be  interpreted 
broadly,  fljlnlike  the  Administration 
Proposal!  4nd  the  Bills,  which  utilized 
the  sectioh  355(d)  concept  of  "a  person" 
(with  aggregation)  as  the  reference  for 
relevant  apquirors,  the  statute,  as 
enacted,  JQxpanded  the  universe  of 
Irausacliptis  to  which  section  355(e) 
potentially  applies  by  providing  that  the 
relevant  ^quirors  could  be  "1  or  more 
persons.  li  Also,  the  guidance  in  the 
Conferenjcie  Report  that  public  offerings 
of  a  suffitient  size  could  trigger  section 
355(e)  suggests  that  there  does  not 
necessar^  have  to  be  an  identified 
acquiror  0n  the  date  of  the  distribution 
for  section  355(e)  to  apply,  nor  is  the 
intent  of  the  acquiror  at  the  time  of  the 
distributii^n  necessarily  relevant  in 
determihihg  whether  there  is  a  plan. 

The  proposed  regulations  rely  on  a 
variety  of  factors  to  determine  the 
existence  of  a  plan  (or  series  of  related 
transacti^bs)  (hereinafter  referred  to  as  a 
"plan").  Hfhese  factors  include  the 
business  ipurpose  or  purposes  for  the 
distributj(  in;  the  intentions  of  the 
parties;  the  existence  of  agreements,     > 
understaiidings,  arrangements,  or 
substantiial  negotiations;  the  timing  of 
the  transfiptions;  the  likelihood  of  an 
acquisitibh;  and  the  causal  connection 
between  the  distribution  and  the 
acquisition. 

Congre|$s  specified  one  factor, 
temporal  proximity,  as  affecting  the 
determination  of  whether  a  plan  exists. 
Specifically,  section  355(e)(2)(B) 
provides!^  presumption  that  a  plan 
exists  if  '|i  or  more  persons  acquire 
directly  o*  indirectly  stock  representing 
a  50-perciant  or  greater  interest  in  the 
distributing  corporation  or  any 
controlled  corporation  dining  the  4-year 
period  beginning  on  the  date  which  is 
2  years  before  the  date  of  the 
distribution."  Accordingly,  the 
proposed  Regulations  provide  that 
distributions  within  2  years  of  an 
acquisition  of  the  distributing 
corporatic  n  or  a  controlled  corporation 
are  presumed  to  be  part  of  a  plan.  The 
proposed  regulations  outline  the 
elements  lljhe  distributing  corporation 
must  establish  to  rebut  the  statutory 
presumption. 


1 .  Acquisitions  On  or  After  a 
Distribution 

General  Rebuttal 

In  the  case  of  an  acquisition  occurring 
within  2  years  after  a  distribution,  the 
proposed  regulations  allow  the 
distributing  corporation  to  rebut  the 
presiunption  by  establishing  by  clear 
and  convincing  evidence  that  (i)  the 
distribution  was  motivated  in  whole  or 
substantial  part  by  a  corporate  business 
purpose  (other  than  an  intent  to 
facilitate  an  acquisition  or  decrease  the 
likelihood  of  the  acquisition  of  one  or 
more  businesses  by  separating  those 
businesses  from  oUiers  that  are  likely  to 
be  acquired)  and  (ii)  the  acquisition 
occurred  more  than  6  months  after  the 
distribution  and  there  was  no 
agreemeiil,  understanding,  arrangement, 
or  substantial  negotiations  concerning 
the  acquisition  at  the  time  of  the 
distribution  or  within  6  months 
thereafter.  Decreasing  "the  likelihood  of 
the  acquisition  of  one  or  more 
businesses  by  separating  those 
businesses  from  others  that  are  likely  to 
be  acquired"  generally  refers  to 
transactions  in  which  one  business,  a 
perceived  takeover  target,  is  separated 
from  another  via  a  stock  distribution  in 
an  attempt  to  spare  the  other  business 
.  fi'om  acquisition.  Distributions  intended 
to  "decrease  the  likelihood  of  the 
acquisition  of  one  or  more  businesses  by 
separating  those  businesses  bom  others 
that  are  likely  to  be  acquired"  are  often 
difficult  to  differentiate  from  those 
intended  to  "facilitate  an  acquisition." 
Both  relate  to  a  perceived  possibility  of 
acquisition  and  should  receive  similar 
treatment. 

In  this  general  rebuttal,  the  proposed 
regulations  rely  on  corporate  business 
purpose  as  a  key  factor  indicating 
whether  a  distribution  and  an 
acquisition  are  part  of  a  plan.  Corporate 
business  purpose  is  an  important 
concept  in  the  overall  administration  of 
section  355.  The  existence  of  a 
nonacquisition  related  corporate 
business  purpose  that  prompted,  in 
whole  or  substantial  part,  the 
distributing  corporation  to  make  the 
stock  distribution  suggests  there  is  not 
a  significant  causal  coimection  between 
the  distribution  and  acquisition.  The 
intent  of  the  distributing  corporation, 
the  controlled  corporation,  or  the 
controlling  shareholders  of  either  the 
distributing  or  controlled  corporation  to 
facilitate  an  acquisition  or  decrease  the 
likelihood  of  the  acquisition  of  one  or 
more  businesses  by  separating  those 
businesses  from  others  that  are  likely  to 
be  acquired  is  relevant  in  determining 
the  extent  to  which  the  distribution  was 
motivated  in  whole  or  substantial  part 


by  another  corporate  business  purpose 
within  the  meaning  of  §  1.355-2. 
Analyzing  whether  there  is  another 
substantial  corporate  business  purpose 
for  the  distribution  in  light  of  an 
acquisition-related  purpose  is  similar  to 
analyzing  whether  Uiere  is  a  corporate 
business  purpose  for  a  distribution  in 
light  of  the  potential  avoidance  of 
federal  taxes.  See  §  1.355-2(b)(l)  and 
(5),  Example  8.  Thus,  another  business 
purpose  must  be  real  and  substantial 
even  in  light  of  the  acquisition  business 
piupose. 

The  reliance  on  business  purpose  in 
the  general  rebuttal  is  consistent  with 
the  suggestions  of  many  commentators 
writing  about  section  355(e),  who 
identified  corporate  business  purpose  as 
an  important  factor  in  determining 
whether  an  acquisition  and  distribution 
are  part  of  a  plan. 

Alternative  Rebuttal 

Reliance  on  a  substantial 
nonacquisition  business  purpose  as 
proof  of  no  "plan"  is  appropriate  when 
the  distribution  and  acquisition  are 
separated  by  a  sufficient  amoimt  of 
time.  Thus,  the  general  rebuttal  is  not 
satisfied  in  certain  cases,  including 
where  an  acquisition  occiu"s  within  6 
months  after  a  distribution  or  where  a 
distribution  was  not  substantially 
motivated  by  a  corporate  business 
purpose  other  than  an  intention  to 
facilitate  (or  decrease  the  likelihood  of) 
an  acquisition.  These  acquisitions  occur 
in  circmnstances  more  likely  to  indicate 
the  existence  of  a  plan  at  the  time  of  the 
distribution.  Thus,  these  acquisitions 
are  subject  to  heightened  scrutiny  and 
will  be  considered  part  of  a  plan  imless 
taxpayers  satisfy  a  more  stringent 
alternative  rebuttal. 

Unlike  the  general  rebuttal,  a 
nonacquisition  business  purpose  alone 
is  not  sufficient  under  the  alternative 
rebuttal.  Rather,  taxpayers  must  satisfy 
allprongs  of  a  three-prong  test. 

The  first  prong  of  tne  aJtemative 
rebuttal  may  be  satisfied  in  either  of  two 
ways.  The  distributing  corporation  must 
establish  by  clear  and  convincing 
evidence  either  that  (i)  at  the  time  of  the 
distribution,  the  distributing 
corporation,  the  controlled  corporation, 
and  their  controlling  shareholders  did 
not  intend  that  one  or  more  persons 
woidd  acquire  a  50-percent  or  greater 
interest  in  the  distributing  or  any 
controlled  corporation  during  the 
statutory  presumption  period  (or  later 
pursuant  to  an  agreement, 
understanding,  or  arrangement  existing 
at  the  time  of  the  distribution  or  within 
6  months  thereafter)  or  (ii)  the 
distribution  was  not  motivated  in  whole 
or  substantial  part  by  an  intention  to 
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facilitate  an  acquisition  of  an  interest  in 
the  distributing  or  controlled 
corporation.  Clause  (i)  may  be  satisfied 
even  in  situations  where  one  or  more  of 
the  relevant  parties  intend  that  the 
distribution  will  facilitate  an  acquisition 
or  acquisitions,  so  long  as  the  parties  do 
not  intend  that  there  be  a  50-percent  or 
greater  change  in  ownership  during  the 
statutory  presiunption  period. 
Alternatively,  clause  (ii)  may  be 
satisfied  where  the  parties  intend  a  50- 
percent  or  greater  change  in  ownership 
diuing  the  presumption  period, 
provided  that  the  parties  do  not  intend 
that  the  distribution  will  facilitate  any 
part  of  the  acquisitions. 

Under  the  second  prong  of  the 
alternative  rebuttal,  Uie  distributing 
corporation  must  establish  by  clear  and 
convincing  evidence  that,  at  the  time  of 
the  distribution,  neither  the  distributing 
corporation,  the  controlled  corporation, 
nor  their  controlling  shareholders 
reasonably  would  have  anticipated  that 
it  was  more  likely  than  not  that  one  or 
more  persons  would  acquire  a  50- 
percent  or  greater  interest  in  the 
distributing  corporation  or  the 
controlled  corporation  within  2  years 
after  the  distribution  (or  later  pursuant 
to  an  agreement,  understanding,  or 
arrangement  existing  at  the  time  of  the 
distribution  or  within  6  months 
thereafter)  who  would  not  have 
acquired  such  interests  if  the 
distribution  had  not  occurred. 

This  prong  of  the  alternative  rebuttal 
(hereinafter  referred  to  as  the 
"reasonable  anticipation"  test) 
incorporates  two  important  concepts. 
First,  it  identifies  reasonably  anticipated 
acquisitions  of  the  distributing  or 
controlled  corporation  that  would  not 
have  occiured  but  for  the  distribution 
and,  because  a  causal  connection  exists 
between  the  two  transactions,  treats 
them  as  part  of  a  plan.  Second,  it 
reflects  the  idea  that  reasonable 
anticipation,  not  just  the  presence  of 
negotiations,  is  important  in 
determining  whether  a  plan  exists. 
Considering  reasonable  anticipation  of 
certain  acquisitions  is  consistent  with 
the  legislative  history.  Though 
descriptions  of  the  Administration 
Proposal  included  references  to 
negotiations  and  distinctions  between 
hostile  and  friendly  acquisitions,  the 
focus  of  section  355(e),  as  enacted,  is 
whether  a  relationship  exists  between 
the  distribbtion  and  the  fact  that 
persons  other  than  the  existing 
shareholders  became  owners  of  the 
distributing  or  controlled  corporation. 

A  reasonable  anticipation  standard  is 
necessary  to  implement  section  355(e). 
Otherwise,  a  distributing  corporation 
could  attempt  to  avoid  section  355(e]  by 


distributing  a  controlled  corporation 
under  circumstances  that  virtually 
assiuv  an  acquisition  of  the  distributing 
or  controlled  corporation,  but  arguing 
that,  despite  the  imminence  of  the 
acquisition,  effectuating  the  acquisition 
was  not  a  motive  for  the  distribution.  A . 
part  of  planning  any  transaction 
includes  attempting  to  foresee  actions 
others  might  take  in  response. 
Consistent  with  this  business  practice,  it 
is  appropriate,  especially  for 
acquisitions  subject  to  heightened 
scrutiny,  to  require  the  distributing 
corporation  to  take  into  account  the 
reasonably  anticipated,  likely  actions  of 
others  to  demonstrate  that  a  distribution 
and  acquisition  are  not  part  of  a  plan. 

The  second  prong  of  tne  alternative 
rebuttal  is  not  satisfied  if,  at  the  time  of 
the  distribution,  the  relevant  parties 
woidd  reasonably  anticipate  that  the 
distribution  would  give  rise  to  all  of  an 
acquisition  of  a  50  percent  interest  in 
the  distributing  or  controlled 
corporation.  (The  rebuttal  is  satisfied  if 
the  distributing  corporation  establishes 
by  clear  and  convincing  evidence  that 
the  relevant  parties  would  not 
reasonably  anticipate  an  acquisition  of  a 
50  percent  or  greater  interest  by  persons 
who  would  not  acquire  such  interests 
absent  the  distribution.)  This  standard  is 
to  be  contrasted  with  the  first  prong  of 
the  rebuttal,  which  is  not  satisfied  if  one 
or  more  of  the  relevant  parties  intended 
that  there  be  a  50  percent  or  greater 
acquisition  of  distributing  or  controlled 
diuing  the  applicable  time  period,  and 
the  distribution  is  intended  to  facilitate 
all  or  any  part  of  that  acquisition. 
Because  some  acquisitions  might  be 
reasonably  anticipated  to  occur  without 
regard  to  whether  the  distribution  takes 
place,  the  Department  of  the  Treasury 
and  the  IRS  believe  that  the  distribution 
must  be  directly  linked  to  all  50  percent 
of  the  acquisition  to  fail  the  "reasonable 
anticipation"  test.  However,  a  different 
result  is  called  for  where  the  relevant 
parties  intend  a  50  percent  acquisition. 
In  that  case,  it  would  appear  that  the 
aggregation  of  the  various  acquisitions 
comprising  the  50  percent  acquisition 
arc  themselves  part  of  a  single  plan,  so 
a  distribution  intended  to  facilitate  only 
some  of  those  acquisitions,  would  be 
part  of  a  plan  also  involving  those  other 
acquisitions  not  directly  facilitated  by 
the  acquisition. 

In  developing  the  reasonable 
anticipation  test,  the  Department  of  the 
Treasiuy  and  the  IRS  rejected 
suggestions  by  some  commentators  that 
serious  negotiations  or  agreement  with 
an  acquiror  need  to  have  taken  place  at 
the  time  of  distribution  for  a  plan  to 
exist.  Requiring  mutual  agreement  or 
negotiation  is  inappropriate  because 


Congress  intended  the  statute  to  apply 
in  situations  beyond  those  in  which  a 
distribution  is  made  prior  to  and  as  part 
of  an  acquisition  by  a  specifically 
identified  acquiror.  Section  355(e)(2)(B) 
makes  clear  that  the  section  is  intended 
to  apply  to  acquisitions  before  and  after 
a  distribution.  The  legislative  history 
also  clarifies  that  a  public  offering  after 
a  distribution  can  trigger  section  355(e) 
even  though  presiunably  no  public 
buyer  would  have  been  negotiated  with 
or  even  identified  at  the  time  of  the 
distribution.  Because  Congress  intended 
distributions  designed  to  facilitate 
public  offerings  to  be  covered,  other 
transactions  that  are  economically 
similar  also  should  be  covered.  These 
transactions  include  a  private  placement 
of  the  distributing  or  controlled 
corporation's  sto^  or  an  auction  of  such 
stock  by  an  investment  banker.  Like 
public  offerings,  these  transactions  do 
not  necessarily  involve  predistribution 
negotiations  or  agreements  regarding 
subsequent  acquisitions  and  yet  may 
still  be  part  of  the  distributing  or 
controlled  corporation's  plan. 

Thus,  we  believe  that  section  355(e) 
was  intended  to  apply  to  a  range  of 
transactions,  not  limited  to  those  in 
which  a  mutual  agreement  or 
negotiations  relating  to  the  acquisition 
occurred  prior  to  the  distribution.  To 
require  negotiations  or  agreements  to  be 
present  prior  to  a  distribution  either 
would  inappropriately  exclude  certain 
transactions  from  the  coverage  of  the 
statute  or  would  create  a  higher 
threshold  for  the  existence  of  a  plan  in 
certain  acquisitions  than  in  other 
acquisitions. 

The  third  prong  of  the  alternative 
rebuttal  reiterates  a  requirement  in  the 
general  rebuttal.  The  distributing 
corporation  must  establish  by  clear  and 
convincing  evidence  that  the 
distribution  was  not  motivated  in  whole 
or  substantial  part  by  an  intention  to 
decrease  the  likelihood  of  the 
acquisition  of  one  or  more  businesses  by 
separating  those  businesses  from  others 
that  are  likely  to  be  acquired. 

For  purposes  of  applying  the 
alternative  rebuttal,  the  consequences  of 
the  application  of  section  355(e), 
directiy  or  by  indemnity,  are 
disregarded  in  determining  the 
intentions,  motivations,  and  reasonable 
smticipations  of  the  relevant  parties.  To 
do  otherwise  might  give  rise  to  a 
circularity  in  the  application  of  the 
rules.  If  the  consequences  of  the 
application  of  section  355(e)  were 
relevant  in  determining  such  intentions, 
motivations,  and  reasonable 
anticipations,  the  distributing 
corporation  could  argue  that  objective 
evidence  indicated  that  it  would  satisfy 
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the  alternative  rebuttal,  since  arguably  it 
would  not  be  reasonable  for  an  acquiror 
to  act  in  1^  manner  that  would  cause 
liability  jfbr  tax  imder  section  355(e). 
Conversely,  the  IRS  could  argue  that  the 
presence  of  an  indemnity  agreement 
indicated;  that  the  parties  anticipated 
liability  For  tax  under  section  355(e). 

Acquisitipns  More  Than  2  Years  After  a 
Distribu^n 

To  pre^rent  taxpayers  firom  attempting 
to  avoid  the  presumption  period  by 
delaying  A  planned  acquisition  beyond 
2  years  frpm  the  date  of  distribution,  the 
propose(^:regulations  provide  that  an 
acquisiti|[}n  occurring  more  than  2  years 
after  the  distribution  is  presiuned  part  of 
a  plan  if  there  was  an  agreement, 
understanding,  or  arrangement 
concemilQg  the  acquisition  at  the  time  of 
the  distrll^ution  or  within  2  years 
thereaftet*.  The  distributing  corporation 
may  rebut  the  presumption  using  the 
general  oi^  alternative  rebuttal  discussed 
above.  TbI  provide  certainty  for 
transactipsis  that,  because  of  their 
separation  in  time,  are  unlikely  to  be 
part  of  a  plan,  the  proposed  regidations 
provide  that,  if  there  was  no  agreement, 
imderstatiding,  or  arrangement 
concerning  the  acquisition  at  the  time  of 
the  distribution  or  within  2  years 
thereafter;  &  distribution  and  an 
acquisitidb  occurring  more  than  2  years 
afterwanu  are  not  part  of  a  plan. 

2.  Acquisitions  Before  a  Distribution 

Acquisiti(^ns  Within  2  Years  Before  a 
Distribution 

SectioAi  355(e)  also  applies  to 
transacti^iis  in  which  an  acquisition  of 
the  distributing  or  controlled 
corporation's  stock  precedes  a 
distribution  of  the  controlled 
corporation.  When  the  transactions 
being  tested  as  part  of  a  plan  occur  in 
this  order)  the  most  relit^le  indicators 
that  a  pl^  exists  are  an  intent  to  make 
the  distribution  at  the  time  of  the 
acquisitio)!  and  a  causal  connection 
between  the  acquisition  and  the 
distribution.  In  particular,  if  a  person 
becomes  jq  controlling  shareholder  by 
acquisitioti,  that  person's  intention 
becomes  the  single  best  indicator  of 
whether  {i  later  distribution  was  part  of 
a  plan.  This  proposed  regulations  allow 
a  distribi^liii^  corporation  to  rebut  the 
presumption  by  establishing  by  clear 
and  convitadng  evidence  that,  at  the 
time  of  t4«  acquisition,  the  distributing 
corporation  and  its  controlling 
shareholders  (determined  immediately 
after  the  Acquisition)  did  not  intend  to 
efiiectuate  b  distribution.  Alternatively, 
the  distrinuting  corporation  can  robut 
the  presun^>tion  by  establishing  by  clear 
and  convincing  evidence  that  the 


distribution  would  have  occiuied  at 
approximately  the  same  time  and  imder 
substantially  the  same  terms  regardless 
of  the  acquisition  (and,  in  the  case  of  an 
issuance  of  stock,  all  acquisitions  that 
are  part  of  such  issuance),  unless  a 
person  acqiiiring  an  interest  becomes  a 
controlling  shareholder  by  reason  of  the 
acquisition  or  at  any  point  thereafter 
and  before  the  end  of  the  2-year  period 
beginning  on  the  date  of  the  distribution 
(or  later  pursuant  to  an  agreement, 
understanding,  or  arrangement  existing 
at  the  time  of  the  distribution  or  within 
6  months  thereafter). 

Acquisitions  More  Than  2  Years  Before 
a  Distribution 

If  an  acquisition  of  an  interest  in  the 
distributing  corporation  or  the 
controlled  corporation  occurs  more  than 
2  years  before  a  distribution,  the 
presumption  shifts  in  favor  of  the 
taxpayer.  The  acquisition  and  the 
distribution  are  presumed  not  to  be  part 
of  a  plan  imless  the  Commissioner  can 
establish  by  clear  and  convincing 
evidence  that,  at  the  time  of  the 
acquisition,  (i)  the  distributing 
corporation  or  its  controlling 
shareholders  intended  to  effectuate  the 
distribution  and  (ii)  that  the  distribution 
would  not  have  occurred  at 
approximately  the  same  time  and  imder 
substantially  the  same  terms  regardless 
of  that  acquisition  (and,  in  the  case  of 
an  issuance  of  stock,  all  acquisitions 
that  are  part  of  such  issuance)  or  that  a 
person  acquiring  an  interest  in  that 
acquisition  becomes  a  controlling 
shareholder  by  reason  of  that 
acquisition  or  at  any  point  thereafter 
and  before  the  end  of  the  2-year  period 
beginning  on  the  date  of  the  distribution 
(or  later  pursuant  to  an  agreement, 
imderstanding,  or  arrangement  existing 
at  the  time  of  the  distribution  or  within 
six  months  thereafter).  Because  the 
passage  of  time  makes  it  less  likely  that 
an  acquisition  and  distribution  are  part 
of  a  plan,  after  two  years  the  proposed 
regulations  shift  the  burden  of  proof  to 
the  IRS  to  prove  the  existence  of  a  plan. 
However,  me  proposed  regulations  do 
not  allow  a  taxpayer  to  avoid  section 
355(e)  by  delaying  the  distribution 
when  the  distribution  clearly  was 
intended  at  the  time  of  the  acquisition. 

3.  Agreement,  Understanding, 
Arrangement,  or  Substantial 
Negotiations 

The  proposed  regulations  do  not 
define  with  precision  the  terms 
agreement,  understanding, 
arrangement,  or  substantial 
negotiations.  A  binding  contract  is 
clearly  included  as  an  agreement,  but, 
depending  on  all  relevant  facts  and 
circumstances,  parties  can  have  an 


agreement,  imderstanding,  or 
arrangement  even  though  they  have  not 
reached  agreement  on  all  terms.  Under 
certain  circumstances,  such  as  in  public 
offerings  or  auctions  of  the  distributing 
or  controlled  corporation's  stock  by  an 
investment  banker,  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  can  take  place 
regarding  an  acquisition  even  if  the 
acquiror  has  not  been  specifically 
identified.  The  Department  of  the 
Treasury  and  the  IRS  are  particularly 
interested  in  receiving  comments 
regarding  transactions  that  involve  an 
investment  banker  and  when  contacts 
by  the  distributing  corporation  or  the 
controlled  corporation  with  an 
investment  banker  or  contacts  with 
potential  acquirors  by  an  investment 
banker  on  behalf  of  the  distributing 
corporation  or  the  controlled 
corporation  should  or  should  not  be 
considered  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations. 

4.  Options 

The  proposed  regulations  also  treat 
certain  options  as  agreements.  If  stock  of 
the  distributing  or  controlled 
corporation  is  acquired  pursuant  to  an 
option,  the  option  is  treated  as  an 
agreement  unless  the  distributing 
corporation  establishes  by  clear  and 
convincing  evidence  that,  on  the  later  of 
the  date  of  distribution  or  issuance,  the 
option  was  not  more  likely  than  not  to 
be  exercised.  Generally,  call  options, 
warrants,  convertible  obligations,  the 
conversion  feature  of  convertible  stock, 
put  options,  redemption  agreements, 
restrictdd  stock,  and  any  other 
instruments  that  provide  for  the  right  or 
possibility  to  issue,  redeem,  or  transfer 
stock,  cash  setUement  options,  and 
other  similar  interests  are  treated  as 
options.  An  option  on  an  option  is 
treated  as  an  option  under  the  proposed 
regulations,  ff  there  is  an  agreement, 
understanding,  or  arrangement  to  issue 
an  option  before  the  end  of  the  6  month 
period  begiiming  on  the  date  of  the 
distribution,  the  option  will  be  treated 
as  issued  on  the  date  of  the  agreement, 
understanding,  or  arrangement.  If  an 
agreement,  imderstanding,  or 
arrangement  to  issue  an  option  is 
reached,  or  an  option  is  issued,  more 
than  6  months  but  not  more  than  2  years 
after  the  distribution,  and  there  were 
substantial  negotiations  regarding  the 
issuance  of  the  option  or  the  acquisition 
of  the  stock  imderlying  the  option 
before  the  end  of  the  6  month  period 
beginning  on  the  date  of  the 
distribution,  the  option  will  be  treated 
as  issued  6  months  after  the 
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distribution.  If  there  is  an  agreement, 
understanding,  or  an  arrangement  to 
issue  an  option  more  than  6  months  but 
not  more  than  2  years  after  the 
distribution,  and  there  were  no 
substantial  negotiations  regarding  the 
issuance  of  the  option  or  the  acquisition 
of  the  stock  imderlying  the  option 
before  the  end  of  the  6  month  period 
beginning  on  the  date  of  the 
distribution,  the  option  will  be  treated 
as  issued  on  the  date  of  the  agreement, 
understanding,  or  arrangement.  The 
proposed  regulations  exempt  certain 
options  from  treatment  as  options 
iinless  they  are  issued,  transferred,  or 
listed  with  a  principal  piupose  of 
avoiding  the  application  of  section 
355(e)  or  the  proposed  regiUations.  The 
enumerated  exceptions  cover  certain 
commercially  customary  options 
unlikely  to  be  used  to  avoid  section 
355(e)  or  the  proposed  regulations. 

5.  Aggregating  Acquisitions  That  are 
Pursuant  to  a  Plan 

Under  the  proposed  regulations,  each 
acquisition  of  stock  of  a  dUstributing  or 
controlled  corporation  must  be  tested  to 
determine  whether  the  acquisition  is 
pursuant  to  a  plan  involving  a 
distribution.  Each  acquisition  of  stock  of 
a  corporation  acquired  pursuant  to  a 
plan  involving  a  distribution  is 
aggregated  with  all  acqmsitions  of  stock 
of  that  corporation  acquired  piusuant  to 
a  plan  involving  that  distribution  to 
determine  whether  an  acquisition  of  a 
50-percent  or  greater  interest  as 
proscribed  in  section  355(e)(2)(A)(ii)  has 
occurred. 

B.  Any  Controlled  Corporation 

Section  355(e)(2)(A)(ii)  provides  that 
section  355(e)(1),  which  causes  the 
distributing  corporation  to  recognize  its 
gain  in  the  controlled  corporation  stock 
as  if  the  distributing  corporation  had 
sold  the  stock  for  its  lair  market  value, 
applies  to  any  distribution  to  which 
section  355  applies  and  "which  is  part 
of  a  plan  *  *  *  pursuant  to  which  1  or 
more  persons  acquire  directly  or 
indirectly  stock  representing  a  50- 
percent  or  greater  interest  in  the 
distributing  corporation  or  any 
controlled  corporation  "  (emphasis 
added).  A  question  has  arisen 
concerning  the  measure  of  gain  to  the 
distributing  corporation  if,  pursuant  to  a 
plan,  the  stock  of  more  than  one 
controlled  corporation  is  distributed 
and  stock  representing  a  50-percent  or 
greater  interest  is  acquired  in  some,  but 
not  all,  of  the  distributed  controlled 
corporations.  The  proposed  regulations 
clarify  that  imder  those  circiunstances, 
the  distributing  corporation  only 
recognizes  gain  on  the  stock  of  the 


distributed  controlled  corporations  that 
were  subject  to  50-percent  or  greater 
acquisitions.  If  the  distributing 
corporation  is  the  acquired  corporation, 
it  must  recognize  gain  on  all  of  the 
distributed  controlled  corporations. 

Proposed  Efifective  Date 

The  regulations  in  this  section  are 
proposed  to  apply  to  distributions 
occiuring  after  the  regulations  in  this 
section  are  published  as  final 
regiilations  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Oder  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  die 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regidatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Piusuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Cominents  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regidations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  and 
comments  sent  via  the  Internet  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  the  Department  of  the  Treasury 
specifically  request  comments  on  Uie 
clarity  of  the  proposed  regulations  and 
how  they  may  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  schedided 
for  January  26,  2000,  beginning  at  10 
a.m.  in  Room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  yoiu  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 


INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  or  electronic 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (preferably  a 
signed  original  and  eight  (8)  copies)  by 
January  5,  2000.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  information.  The  principal 
author  of  diese  proposed  regulations  is 
Brendan  O'Hara,  Office  of  the  Assistant 
Chief  Counsel  (Corporate).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  reqiiirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  pari  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.355-7  also  issued  under  26 
U.S.C.  355(e)(5).  *   *   * 

Par.  2.  Section  1.355-0  is  amended  by 
revising  the  section  heading  and  adding 
introductory  text  and  an  entry  for 
§  1.355-7  to  read  as  follows: 

§  1 .355-0    Outline  of  sections. 

In  order  to  facilitate  the  use  of 
§§  1.355-1  through  1.355-7,  this  section 
lists  the  major  paragraphs  in  those 
sections  as  follows: 


§  1.355-7  Recognition  of  gain  on  certain 
distributions  of  stock  or  securities  in 
connection  with  an  acquisition. 

(a)  Plan  or  series  of  related  transactions. 

(1)  In  general. 

(2)  Distributions  within  2  years  of  an 
acquisition. 

(i)  Presumption. 

(ii)  Rebuttal  for  acquisitions  after  a 
distribution. 

(iii)  Alternative  rebuttal  for  acquisitions  on 
or  after  a  distribution. 

(iv)  Operating  rules  for  paragraph  (a)(2)(iii) 
of  this  section. 
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(v)  Rebuttals  for  acquisitions  before  a 
distribufi|on. 

(A)  GA^eral  rebuttal. 

(B)  AlUraative  rebuttal. 

(3)  Distributions  more  than  2  years  from  an 
acquisition. 

(i)  Ac(||iisitions  after  a  distribution, 
(ii)  Acquisitions  before  a  distribution. 

(4)  Cotiftrolling  shareholder. 

(5)  Agt^ement.  understanding,  or 
arrangeidsnt. 

(6)  Ml  iltiple  acquisitions. 

(7)  Steak  acquired  by  exercisis  of  options, 
warrant!  ,|  convertible  obligations,  and  other 
similar  i|:^terests. 

(i)  Treb^ment  of  options. 
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DW,  pledge,  or  other  security 


pensatory  options.    ■ 

ons  exercisable  only  upon  death, 
disabilit^i  mental  incompetency,  or 
retirement. 

(D)  Rig<Jts  of  first  refusal. 

(E)  Ot|ifer  enumerated  instruments. 
(8)  Examples. 

(bl  Multiple  controlled  corporations. 

(c)  Valuation. 

(d)  Eff^tive  date. 

Par.  il  Section  1.355-7  is  added  to 
read  as  tbllows: 

§  1 .355-71  Recognition  of  gain  on  certain 
distritHJifdns  of  stocic  or  securities  in 
connection  witti  an  acquisition. 

(a)  Plap  or  series  of  related 
transactions — (1)  In  general,  (i)  Except 
as  provided  in  section  355(e)  and  this 
section,:  section  355(e)  applies  to  any 
distribunon — 

(A)  To:which  section  355  (or  so  much 
of  section  356  as  relates  to  section  355) 
applies;  And 

(B)  Which  is  part  of  a  plan  (or  series 
of  related  transactions)  pursuant  to 
which  diie  or  more  persons  acquire 
directly  or  indirectly  stock  representing 
a  50-peinent  or  greater  interest  in  the 
distributing  corporation  or  any 
controU^  corporation. 

(ii)  FcjiJ  purposes  of  this  section,  a 
controU^  corporation  is  a  corporation 
the  stock  of  which  is  distributed  in  a 
distribution  to  which  section  355 
applies.;  I 

(iii)  Ttie  existence  of  a  plan  (or  series 
of  relateja  transactions)  does  not  depend 
on  whether  or  not  more  than  one  person 
acts  in  oancert. 

(2)  Distributions  within  2  years  of  an 
acquisi^pn — (i)  Presumption.  If  a 
distribution  occxu?  within  2  years  of  an 
acquisition  by  one  or  more  persons  of  an 
interest  lh  the  distributing  corporation 
or  any  controlled  corporation,  the 
distribution  and  that  acquisition  are 


presiuned  to  be  part  of  a  plan  (or  series 
of  related  transactions). 

(ii)  Rebuttal  for  acquisitions  after  a 
distribution.  (A)  In  the  case  of  an 
acquisition  occiuring  after  a 
distribution,  the  distributing 
corporation  may  rebut  the  presumption 
of  paragraph  (a)(2)(i)  of  this  section  by 
establishing  by  clear  and  convincing 
evidence  that — 

(1)  The  distribution  was  motivated  in 
whole  or  substantial  part  by  a  corporate 
business  purpose  within  the  meaning  of 
§  1.355-2{b)  (other  than  an  intent  to 
facilitate  an  acquisition  or  decrease  the 
likelihood  of  the  acquisition  of  one  or 
more  businesses  by  separating  those 
businesses  from  others  that  are  likely  to 
be  acquired);  and 

(2)  The  acquisition  occurred  more 
than  6  months  after  the  distribution  and 
there  was  no  agreement,  understanding, 
arrangement,  or  substantial  negotiations 
concerning  the  acquisition  at  the  time  of 
the  distribution  or  within  6  months 
thereafter. 

(B)  The  intent  of  the  distributing 
corporation,  the  controlled  corporation, 
or  the  controlling  shareholders  of  either 
the  distributing  or  controlled 
corporation  to  facilitate  an  acquisition 
or  decrease  the  likelihood  of  the 
acquisition  of  one  or  more  businesses  by 
separating  those  businesses  from  others 
that  are  likely  to  be  acquired  is  relevant 
in  determining  the  extent  to  which  the 
distribution  was  motivated  by  a 
corporate  business  purpose  within  the 
meaning  of  §  1.355-2(b)  (other  than  an 
intent  to  facilitate  an  acquisition  or 
decrease  the  likelihood  of  the 
acquisition  of  one  or  more  businesses  by 
separating  those  businesses  from  others 
that  are  likely  to  be  acquired). 

(iii)  Alternative  rebuttal  for 
acquisitions  on  or  after  a  distribution.  In 
the  case  of  an  acquisition  occiuring  on 
or  after  a  distribution,  the  distributing 
corporation  also  may  rebut  the 
presumption  of  paragraph  (a)(2)(i)  of 
this  section  by  establishing  by  clear  and 
convincing  evidence  that — 

(A)[l)  At  the  time  of  the  distribution, 
the  distributing  corporation,  the 
controlled  corporation,  and  their 
controlling  shareholders  did  not  intend 
that  one  or  more  persons  would  acquire 
a  50-percent  or  greater  interest  in  the 
distributing  or  any  controlled 
corporation  during  the  2-year  period 
beginning  on  the  date  of  the  distribution 
(or  later  pursuant  to  an  agreement, 
understanding,  or  arrangement  existing 
at  the  time  of  the  distribution  or  within 
6  months  thereafter);  or 

(2)  The  distribution  was  not 
motivated  in  whole  or  substantial  part 
by  an  intention  to  facilitate  an 
acquisition  of  an  interest  in  the 


distributing  or  controlled  corporation; 
and 

(B)  At  the  time  of  the  distribution, 
neither  the  distributing  corporation,  the 
controlled  corporation,  nor  their 
controlling  shareholders  would 
reasonably  have  anticipated  that  it  was 
more  likely  than  not  that  one  or  more 
persons  would  acquire  a  50-percent  or 
greater  interest  in  the  distributing 
corporation  or  the  controlled 
corporation  within  2  years  after  the 
distribution  (or  later  pursuant  to  an 
agreement,  imderstanding,  or 
arrangement  existing  at  the  time  of  the 
distribution  or  within  6  months 
thereafter)  who  would  not  have 
acquired  such  interests  if  the 
distribution  had  not  occurred;  and 

(C)  The  distribution  was  not 
motivated  in  whole  or  substantial  part 
by  an  intention  to  decrease  the 
likelihood  of  the  acquisition  of  one  or 
more  businesses  by  separating  those 
businesses  from  others  that  are  likely  to 
be  acquired. 

(iv)  Operating  rules  for  paragraph 
(a)(2)(iii)  of  this  section.  (A)  For 
purposes  of  paragraph  (a)(2)(iii)(A)(l)  of 
this  section,  if  an  acquisition  by  one  or 
more  persons  of  an  interest  in  the 
distributing  corporation  or  any 
controlled  corporation  before  the 
distribution  is  part  of  a  plan  (or  series 
of  related  transactions)  involving  the 
distribution,  the  distributing 
corporation,  the  controlled  corporation, 
and  their  controlling  shareholders  must 
include  the  amoimt  of  stock  acquired  in 
that  acquisition  as  an  amount  they 
intended  at  the  time  of  the  distribution 
to  be  acquired  diuing  the  2-year  period 
beginning  on  the  date  of  the 
distribution. 

(B)  For  purposes  of  paragraph 
(a)(2)(iii)(B)  of  this  section,  persons  who 
more  likely  than  not  would  have 
acquired  interests  in  the  distributing 
corporation  if  the  distribution  had  not 
occurred  are  also  treated  as  persons  who 
more  likely  than  not  would  have 
acquired  proportionate  interests  in  the 
controlled  corporation  if  the 
distribution  had  not  occiured.  No  other 
persons  are  treated  as  persons  who 
would  have  acquired  interests  in  the 
controlled  corporation  if  the 
distribution  had  not  occiured. 

(C)  For  purposes  of  paragraph 
(a)(2)(iii)(B)  of  this  section,  if  an 
acquisition  by  one  or  more  persons  of  an 
interest  in  the  distributing  corporation 
or  any  controlled  corporation  before  the 
distribution  is  part  of  a  plan  (or  series 
of  related  transactions)  involving  the 
distribution,  the  distributing 
corporation,  the  controlled  corporation, 
and  their  controlling  shareholders  must 
treat  the  amount  of  stock  acquired  in 
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that  acquisition  as  an  amount  they 
would  reasonably  have  anticipated  was 
more  likely  than  not  to  be  acquired 
within  2  years  after  the  distribution  that 
woidd  not  have  been  acquired  if  the 
distribution  had  not  occurred. 

(D)  For  purposes  of  determining  the 
intentions,  motivations,  and  reasonable 
anticipations  of  the  relevant  parties 
under  paragraph  (a)(2)(iii)  of  this 
section,  the  consequences  of  the 
application  of  section  355(e),  directly  or 
by  indemnity,  are  disregarded. 

(v)  Rebuttals  for  acquisitions  before  a 
distribution — (A)  General  rebuttal.  In 
the  case  of  an  acquisition  occurring 
before  a  distribution,  the  distributing 
corporation  may  rebut  the  presumption 
of  paragraph  (a)(2)(i)  of  this  section  by 
establishing  by  clear  and  convincing 
evidence  that,  at  the  time  of  the 
acquisition,  the  distributing  corporation 
and  its  controlling  shareholders 
(determined  immediately  after  the 
acqiusition)  did  not  intend  to  effectuate 
a  (tistribution. 

(B)  Alternative  rebuttal.  In  the  case  of 
an  acquisition  occurring  before  a 
distribution,  the  distributing 
corporation  may  lebut  the  presumption 
of  paragraph  (a)(2)(i)  of  this  section  by 
establishing  by  clear  and  convincing 
evidence  that  the  distribution  would 
have  occurred  at  approximately  the 
same  time  and  under  substantially  the 
same  tenns  regardless  of  that  acquisition 
(and,  in  the  case  of  an  issuance  of  stock, 
all  acquisitions  that  are  part  of  such 
issuance),  provided  no  perscm  acquiring 
an  interest  in  that  acquisition  becomes 
a  controlling  shareholder  by  reason  of 
that  acquisition  or  at  any  point 
thereafter  and  before  the  end  of  the  2- 
year  period  beginning  on  the  date  of  the 
distribution  (or  later  pursuant  to  an 
agreement,  understanding,  or 
arrangement  existing  at  the  time  of  the 
distribution  or  within  6  months 
thereafter). 

(3)  Distributions  more  than  2  years 
from  an  acquisition — (i)  Acquisitions 
after  a  distribution.  (A)  If  an  acquisition 
by  one  or  more  persons  of  an  interest  in 
the  distributing  corporation  or  any 
controlled  corporation  occurs  more  than 
2  years  after  a  distribution,  the 
distribution  and  that  acquisition  are 
presumed  part  of  a  plan  (or  series  of 
related  transactions)  only  if  there  was  an 
agreement,  imderstanding,  or 
arrangement  concerning  the  acquisition 
at  the  time  of  the  distribution  or  within 
2  years  thereafter.  The  distributing 
corporation  may  rebut  the  presumption 
under  paragraph  (a)(2)(ii)  or  (a)(2)(iii)  of 
this  section. 

(B)  If  an  acquisition  by  one  or  more 
persons  of  an  interest  in  the  distributing 
corporation  or  any  controlled 


corporation  occurs  more  than  2  years 
after  a  distribution,  and  there  was  no 
agreement,  understanding,  or 
arrangement  concerning  the  acquisition 
at  the  time  of  the  distribution  or  within 
2  years  thereafter,  the  acquisition  and 
the  distribution  are  not  part  of  a  plan  (or 
series  of  related  transactions). 

(ii)  Acquisitions  before  a  distribution. 
If  an  acquisition  by  one  or  more  persons 
of  an  interest  in  the  distributing 
corporation  or  the  controlled 
corporation  occurs  more  than  2  years 
before  a  distribution,  the  acquisition 
and  the  distribution  are  not  part  of  a 
plan  (or  series  of  related  transactions) 
unless  the  Commissioner  can  establish 
by  clear  and  convincing  evidence  that — 

(A)  At  the  time  of  the  acquisition,  the 
distributing  corporation  or  its 
controlling  shareholders  (determined, 
immediately  after  the  acquisition) 
intended  to  effectuate  the  distribution: 
and 

(B)(}]  The  distribution  would  not 
have  occxirred  at  approximately  the 
same  time  and  imder  substantiaUy  the 
same  terms  regardless  of  that  acquisition 
(and,  in  the  case  of  an  issuance  of  stock, 
all  acquisitions  that  are  part  of  such 
issuance);  or 

[2]  A  person  acquiring  an  interest  in 
that  acquisition  becomes  a  controlling 
shareholder  by  reason  of  that 
acquisition  or  at  any  point  thereafter 
and  before  the  end  of  the  2-year  period 
beginning  on  the  date  of  the  distribution 
(or  later  pursuant  to  an  agreement, 
understanding,  or  arrangement  existing 
at  the  time  of  the  distribution  or  within 
6  months  thereafter). 

(4)  Controlling  shareholder.  For 
purposes  of  paragraphs  (a)  (2)  and  (3)  of 
this  section,  a  controlling  shareholder  is 
any  person  who,  directly  or  indirectly, 
or  together  with  related  persons  (as 
described  in  sections  267(b)  and  707(b)), 
possesses  voting  power  in  the 
distributing  or  controlled  corporation 
representing  a  meaningful  voice  in  the 
governance  of  the  corporation.  A 
controlling  shareholder  of  a  publicly 
traded  corporation  is  any  person  who, 
directly  or  indirectly,  or  together  with 
related  persons  (as  described  in  sections 
267(b)  and  707(b)).  owns  5  percent  or 
more  of  any  class  of  stock  df  the 
distributing  or  controlled  corporation 
and  who  actively  participates  in  the 
managisment  or  operation  of  the 
corporation,  ff  a  distribution  precedes 
an  acquisition,  the  controlled 
corporation's  controlling  shareholders 
immediately  after  the  distribution  are 
considered  the  controlled  corporation's 
controlling  shareholders  at  the  time  of 
the  distribution. 

(5)  Affeement,  understanding,  or 
turangement.  For  purposes  of  this 


section,  the  parties  do  not  necessarily 
have  to  have  entered  into  a  binding 
contract  or  have  reached  agreement  on 
all  terms  to  have  an  "agreement, 
understanding,  or  arrangement." 

(6)  Multiple  acquisitions.  Each 
acquisition  of  stock  of  a  corporation 
acquired  pursuant  to  a  plan  (or  series  of 
related  transactions)  involving  a 
distribution  will  be  aggregated  with  all 
acquisitions  of  stock  of  that  corporation 
acquired  pursuant  to  a  plan  (or  series  of 
related  transactions)  involving  that 
distribution  to  determine  whether  an 
acquisition  described  in  section 
355(e)(2)(A)(ii)  occurred.  The 
appropriate  presimiption  and  rules  for 
rebuttal  will  be  applied  to  each 
acquisition  depending  on  when  the 
armiisition  ncrurred. 

(7)  Stock  acquired  by  exercise  of 
options,  warrants,  convertible 
obligations,  and  cither  similar 
interests — (i)  Treatment  of  options — (A) 
General  rule.  For  purposes  of  this 
section,  if  stock  of  the  distributing  or 
controlled  corporation  is  acquired 
pursuant  to  an  option,  the  option  will  be 
treated  as  an  agreement  on  the  date  of 
issuance  unless  the  distributing 
corporation  establishes  by  clear  and 
convincing  evidence  that,  on  the  later  of 
the  date  of  distribution  or  date  of 
issuance,  the  option  was  not  more  likely 
than  not  to  be  exercised.  The 
determination  of  whether  an  option  was 
more  likely  than  not  to  be  exercised  is 
based  on  all  the  facts  and 
circumstances.  In  applying  the  previous 
sentence,  the  fair  market  value  of  stock 
underlying  an  option  is  determined  by 
taking  into  accoimt  control  premiiuns 
and  minority  and  blockage  discounts. 

(B)  Agreement,  understanding, 
arrangement,  or  substantial  negotiations 
to  issue  an  option.  U  there  is  an 
agreement,  understanding,  or 
arrangement  to  issue  an  option  before 
the  end  of  the  6-month  period  beginning 
on  the  date  of  the  distribution,  the 
option  will  be  treated  as  issued  on  the 
date  of  the  agreement,  imderstanding,  or 
arrangement.  If  an  agreement, 
understanding,  or  arrangement  to  issue 
an  option  is  reached,  or  an  option  is 
issued,  more  than  6  months  but  not 
more  than  2  years  after  the  distribution, 
and  there  were  substantial  negotiations 
regarding  the  issuance  of  the  option  or 
the  acquisition  of  the  stock  imderlying 
the  option  before  the  end  of  the  6-month 
period  beginning  on  the  date  of  the 
distribution,  the  option  will  be  treated 
as  issued  6  months  after  the 
distribution.  U  there  is  an  agreement, 
understanding,  or  an  arrangement  to 
issue  an  option  more  than  6  months  but 
not  more  than  2  years  after  the 
distribution,  and  there  were  no 
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substanqal  negotiations  regarding  the 
issuance  of  the  option  or  the  acquisition 
of  the  stock  underlying  the  option 
before  tne  end  of  the  6  month  period 
beginninig  on  the  date  of  the 
distribution,  the  option  will  be  treated 
as  issued  on  the  date  of  the  agreement, 
understanding,  or  arrangement. 

(ii)  Inaruments  treated  as  options. 
For  piuppses  of  this  paragraph  (a)(7), 
except  ra  the  extent  provided  in 
paragraf>h  (a)(7)(iii)  of  this  section,  call 
options  I  {warrants,  convertible 
obligatioiis,  the  conversion  feature  of 
convertible. stock,  put  options, 
redemption  agreements  (including 
rights  to  cause  the  redemption  of  stock), 
restricted  stock,  any  other  instruments 
that  provide  for  the  right  or  possibihty 
to  issuej  redeem,  or  transfer  stock 
(including  an  option  on  an  option),  cash 
settiemdQt  options,  or  any  other  similar 
interest^  are  treated  as  options. 

(iii)  Iii^tmments  generally  not  treated 
as  optiofis.  For  purposes  of  this 
paragraph  (a)(7),  the  following  are  not 
treated  at  options  unless  issued, 
transferred  (directly  or  indirecUy),  or 
listed  with  a  principal  purpose  of 
avoidingithe  application  of  section 
355(e)  or  this  section: 

(A)  Eaarow,  pledge,  or  other  security 
agreem0tts.  An  option  that  is  part  of  a 
seciuity;  trrangement  in  a  typical 
lending  transaction  (including  a 
purchase  money  loan),  if  the 
arrangei^ent  is  subject  to  customary 
commeilcjial  conditions.  For  this 
purpose^  |a  security  arrangement 
include^]  for  example,  an  agreement  for 
holding  j^ock  in  escrow  or  under  a 
pledge  OB  other  seciuity  agreement,  or 
an  optiofu  to  acquire  stock  contingent 
upon  a  default  under  a  loan. 

(B)  CoBfipensatory  options.  An  option 
to  acquiti  stock  in  the  distributing  or 
controlled  corporation  with  customary 
terms  and  conditions  provided  to  an 
employ^  or  director  in  connection  with 
the  perfbtmance  of  services  for  the 
corporation  or  a  person  related  to  it 
under  section  355(d)(7)(A)  (and  that  is 
not  excef^ive  by  reference  to  the 
services  Iferformed)  and  that 
immediately  after  the  distribution  and 
within  G  months  thereafter — 

(1)  Is  nontransferable  within  the 
meanin^l  bf  §  1.83-3(d);  and 

(2)  Doeis  not  have  a  readily 
ascertainable  fair  market  value  as 
defined  in  §1.83-7(b).  ' 

(C)  Ojlt^ions  exercisable  only  upon 
death,  disability,  mental  incompetency, 
or  retiret^ent.  Any  option  entered  into 
between  stockholders  of  a  corporation 
(or  a  stockholder  and  the  corporation) 
that  is  exercisable  only  upon  the  death, 
disabilitvi,  or  mental  incompetency  of 
the  stocl  Jiolder,  or,  in  the  case  of  stock 


acquired  in  connection  with  the 
performance  of  services  for  the 
corporation  or  a  person  related  to  it 
under  section  355(d)(7)(A)  (and  that  is 
not  excessive  by  reference  to  the 
services  performed),  the  stockholder's 
retirement. 

(D)  Rights  of  first  refiisal.  A  bona' fide 
right  of  first  refusal  regarding  the 
corporation's  stock  with  customary 
terms,  entered  into  between 
stockholders  of  a  corporation  (or 
between  the  corporation  and  a 
stockholder). 

(E)  Other  enumerated  instruments. 
Any  other  instruments  specified  in 
regulations,  a  revenue  ruling,  or  a 
revenue  procedure.  See  §601. 601  (d)(2) 
of  this  chapter. 

(8)  Examples.  The  following  examples 
illustrate  this  paragraph  (a).  Throughout 
these  examples,  assume  that  the 
distributing  corporation  (D)  owns  all  of 
the  stock  of  the  controlled  corporation 
(C).  Assume  further  that  D  distributes 
the  stock  of  C  in  a  distribution  to  which 
section  355  applies  and  to  which 
section  355(d)  does  not  apply.  For 
purposes  of  these  examples,  unless 
otherwise  stated,  assume  that  all 
transactions  described  are  respected 
under  applicable  general  tax  principles. 
No  inference  should  be  drawn  from  any 
example  concerning  whether  any 
requirements  of  section  355  other  than 
those  of  section  355(e)  are  satisfied.  The 
examples  are  as  follows: 

Example  1.  To  facilitate  a  stock  oH^ering  by 
D  of  50  percent  of  its  stock,  D  distributes  C 
pro  rata  to  its  shareholders.  D  issues  new 
shares  amounting  to  50  percent  of  its  stock 
to  the  public  in  a  public  offering  within  6 
months  of  the  distribution.  Under  paragraph 
(a)(2)(i)  of  this  section,  the  distribution  and 
acquisition  are  presumed  to  be  part  of  a  plan 
(or  series  of  related  transactions)  because  the 
acquisition  occurred  within  2  years  of  the 
distribution.  Because  the  acquisition 
occurred  within  6  months  after  the 
distribution,  D  must  rely  on  the  rules  of 
paragraph  (a)(2)(iii)  of  this  section  to  rebut 
the  presumption.  D  will  not  be  able  to  rebut 
the  presumption  because  D  cannot  establish 
either  that  D  did  not  intend  that  one  or  more 
persons  would  acquire  a  50-percent  or  greater 
interest  in  D  during  the  relevant  period  under 
paragraph  (a)(2)(iii)(A)(l)  of  this  section  or 
that  the  distribution  was  not  motivated  in 
whole  or  substantial  part  by  an  intention  to 
facilitate  an  acquisition  of  an  interest  in  D 
under  paragraph  (a){2)(iii)(A)(2)  of  this 
section.  Because  the  presumption  of 
paragraph  (a)(2)(i)  of  this  section  cannot  be 
rebutted  regarding  the  acquisition  of  a  50- 
percent  or  greater  interest  in  D,  section  355(e) 
applies  to  the  distribution  of  C. 

Example  2.  (i)  X  corporation  announces  an 
intention  to  acquire  D,  principally  to  acquire 
C's  business.  Due  to  market  conditions,  X's 
available  capital,  and  X's  success  in 
acquiring  other  corporaUons,  D  would 
reasonably  anticipate  that  an  acquisition  of  a 


50-percent  or  greater  interest  in  D  is  more 
likely  than  not  to  occur  within  2  years.  To 
lower  its  financing  costs  and,  in  substantial 
part,  to  deter  the  acquisition  of  D  (by 
separating  it  from  the  more  attractive  C),  D 
distributes  C  pro  rata  to  the  D  shareholders. 
X  acquires  C  within  6  months  of  the 
distribution. 

(ii)  Under  paragraph  (a)(2)(i)  of  this 
section,  the  distribution  and  acquisition  are 
presumed  to  be  part  of  a  plan  (or  series  of 
related  transactions)  because  the  acquisition 
occurred  within  2  years  of  the  distribution. 
Because  the  acquisition  occurred  within  6 
months  after  the  distribution,  D  must  rely  on 
the  rules  of  paragraph  (a)(2)(iiil  of  this 
section  to  rebut  the  presumption.  Under 
paragraph  (a)(2)(iii)(A)(2)  of  this  section.  D 
will  be  able  to  establish  that  the  distribution 
was  not  motivated  in  whole  or  substantial 
part  by  an  intention  to  facilitate  an 
acquisition  of  an  interest  in  D  or  C.  Under 
paragraph  (a)(2)(iv)(B)  of  this  section,  for 
purposes  of  paragraph  (a)(2)(iii)(B)  of  this 
section,  persons  who  more  likely  than  not 
would  have  acquired  interests  in  D  if  the 
distribution  had  not  occurred  are  also  treated 
as  persons  who  more  likely  than  not  would 
have  acquired  proportionate  interests  in  C  if 
the  distribution  had  not  occurred.  Therefore, 
under  paragraph  (a)(2)(iii)(B)  of  this  section. 
D  will  be  able  to  establish  that,  at  the  time 
of  the  distribution,  neither  D,  C.  nor  their 
controlling  shareholders  would  reasonably 
have  anticipated  that  it  was  more  likely  than 
not  that  one  or  more  persons  would  acquire 
a  50-percent  or  greater  interest  in  D  or  C 
within  2  years  after  the  distribution  who 
would  not  have  acquired  such  interests  if  the 
distribution  had  not  occurred. 

(iii)  Under  paragraph  (a)(2)(iii)(C)  of  this 
section,  D  will  not  be  able  to  establish  that 
the  distribution  was  not  motivated  in  whole 
or  substantial  part  by  an  intention  to  decrease 
the  likelihood  of  the  acquisition  of  D's 
business  by  separating  it  from  the  C  business 
that  was  likely  to  be  acquired.  Because  the 
presumption  of  paragraph  (a)(2)(i)  of  this 
section  cannot  be  rebutted  regarding  the 
acquisition  by  X  of  a  50-percent  or  greater 
interest  in  C.  section  355(e)  applies  to  the 
distribution  of  C. 

Example  3.  The  facts  are  the  same  as 
Example  2  except  the  acquisition  takes  place 
1  year  after  the  distribution.  The  parties  had 
not  reached  an  agreement,  understanding,  or 
arrangement  concerning,  and  had  not 
substantially  negotiated,  the  acquisition  of  C 
stock  within  6  months  after  the  distribution. 
Under  paragraph  (a)(2)(i)  of  this  section,  the 
distribution  and  acquisition  are  presumed  to 
be  part  of  a  plan  (or  series  of  related 
transactions)  because  the  acquisition 
occurred  within  2  years  of  the  distribution. 
Under  paragraph  (a)(2)(ii)(B)  of  this  section. 
D's  intent  to  deter  an  acquisition  of  D  is  a 
factor  tending  to  disprove  that  the 
distribution  was  motivated  in  substantial  part 
by  the  desire  to  lower  its  financing  costs.  If 
D  can  establish  by  clear  and  convincing 
evidence  that  the  distribution  was 
nonetheless  motivated  in  substantial  part  by 
the  need  to  lower  its  financing  costs,  D  can 
rebut  the  presumption  usi^g  paragraph 
(a)(2)(ii)  of  this  section.  D  will  not  be  able  to 
rebut  the  presumption  by  using  the 
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alternative  rebuttal  under  paragraph  (a)(2)(iii) 
of  this  section  for  the  same  reason  as  in 
Example  2. 

Example  4.  D  is  a  widely  held,  publicly 
traded  corporation.  D  distributes  C  pro  rata 
to  D's  shareholders.  By  contract,  C  agrees  to 
indemnify  D  for  any  imposition  of  tax  under 
section  355(e).  The  distribution  is  motivated 
solely  by  a  corporate  business  purpose 
wit&in  Uie  meaning  of  §  1.355-2(b)  (other 
than  an  intent  to  facilitate  an  acquisition  or 
decrease  the  likelihood  of  the  acquisition  of 
one  or  more  businesses  by  separating  those 
businesses  from  others  that  are  likely  to  be 
acquired).  At  the  time  of  the  distribution, 
although  D  has  not  been  approached  by  any 
potential  acquirors  of  C,  D  would  reasonably 
anticipate  that,  under  current  market 
conditions,  if  C  is  separated  from  D,  an 
acquisition  of  a  50-percent  or  greater  interest 
in  C  is  more  likely  than  not  to  occur  within 
2  years  by  persons  who  would  not  have 
acquired  a  proportionate  interest  in  D  if  the 
distribution  of  C  had  not  occurred.  C  is 
acquired  within  6  months  after  the 
distribution.  Under  paragraph  (a)(2)(i)  of  this 
section,  the  distribution  and  acquisition  are 
presumed  to  be  pari  of  a  plan  (or  series  of 
related  transactions)  because  the  acquisition 
occurred  within  2  years  of  the  distribution. 
Because  the  acquisition  occurred  within  6 
months  after  tlie  di.stribution,  D  must  rely  on 
the  rules  of  paragraph  (a)(2)(iii)  of  this 
section  to  rebut  the  presumption.  D  will  be 
able  to  establish  that  the  distribution  was  not 
motivated  in  whole  or  substantial  part  by  an 
intention  to  facilitate  an  acquisition  of  an 
interest  in  D  or  C  under  paragraph 
(a)(2)(iii)(A}(^)  of  this  section.  However,  D 
will  not  be  able  to  establish  the  requirements 
of  paragraph  (a)(2)(iii)(B)  of  this  section. 
Under  paragraph  (a)(2)(iv)(B)  of  this  section, 
for  purposes  of  [laragraph  (a)(2)(iii)(B)  of  this 
section,  only  persons  who  more  likely  than 
not  would  have  acquired  interests  in  D  if  the 
distribution  had  not  occurred  are  treated  as 
persons  who  more  likely  than  not  would 
have  acquired  proportionate  interests  in  C  if 
the  distribution  had  not  occurred.  Therefore, 
under  paragraph  (a)(2)(iii)(B)  of  this  section, 
D  will  not  be  able  to  establish  that,  at  the 
time  of  the  distribution,  neither  D,  C,  nor 
their  controlling  shareholders  would 
reasonably  have  anticipated  that  it  was  more 
likely  than  not  that  one  or  more  persons 
would  acquire  a  50-percent  or  greater  interest 
in  D  or  C  within  2  years  after  the  distribution 
who  would  not  have  acquired  such  interests 
if  the  distribution  had  not  occurred.  Under 
paragraph  (a)(2)(iv)(D)  of  this  section,  the 
consequences  of  the  indemnity  agreement  are 
disregarded  for  purposes  of  applying 
paragraph  (a)(2)(iii)(B)  of  this  section. 
Because  the  presumption  of  paragraph 
(a)(2)(i)  of  this  section  cannot  be  rebutted 
regarding  the  acquisition  of  a  50-percent  or 
greater  interest  in  C,  section  355(e)  applies  to 
the  distribution  of  C. 

Example  5.  (i)  D  believes  it  would  be  a 
more  attractive  acquisition  candidate  if  it  did 
not  own  C.  To  achieve  significant  nontax  cost 
savings  and,  in  substantial  part,  to  maximize 
the  possibility  of  D's  acquisition,  D  . 
distributes  C  pro  rata.  At  the  time  of  the 
distribution,  D  has  not,  directly  or  indirectly, 
solicited  or  received  any  indication  of 


interest  from  potential  acquirors.  At  the  end 
of  6  months  after  the  distribution,  no 
agreement,  arrangement,  understanding,  or 
substantial  negotiations  regarding  the 
acquisition  of  D  have  taken  place.  Seven 
months  after  the  distribution,  D  engages  an 
investment  banker  to  conduct  an  auction  of 
D.  One  of  the  bidders  acquires  D  1  year  after 
the  distribution.  Under  paragraph  (a)(2)(i)  of 
this  section,  the  distribution  and  acquisition 
are  presumed  to  be  part  of  a  plan  (or  series 
of  related  transactions)  because  the 
acquisition  occurred  within  2  years  of  the 
distribution.  Because  there  was  no 
agreement,  understanding,  arrangement,  or 
substantial  negotiations  concerning  the 
acquisition  at  the  time  of  the  distribution  or 
within  6  months  thereafter,  D  can  use  the 
rebuttal  under.paragraph  (a)(2)(ii)  of  this 
section  if  D  can  establish  that  the  distribution 
was  motivated  in  whole  or  substantial  part  by 
the  corporate  business  purpose  of  achieving 
significant  nontax  cost  savings.  Under 
paragraph  (a)(2)(ii)(B)  of  this  section,  D's 
intent  to  facilitate  an  acquisition  of  D  is  a 
factor  tending  to  disprove  that  the 
distribution  was  motivated  in  substantial  part 
by  the  desire  to  achieve  nontax  cost  savings. 
If  D  can  establish  by  clear  and  convincing 
evidence  that  the  distribution  was 
nonetheless  motivated  in  substantial  part  by 
the  need  to  achieve  nontax  cost  savings  for 
D  and  C,  D  can  rebut  the  presumption  using 
paragraph  (a)(2)(ii)  of  this  section. 

(ii)  D  cannot  rebut  the  presumption  using 
the  rules  of  paragraph  (a)(2)(iii)  of  this 
section  because  D  cannot  establish  either  that 
D  did  not  intend  that  one  or  more  persons 
would  acquire  a  50-percent  or  greater  interest 
in  D  during  the  relevant  period  under 
paragraph  (a)(2)(iii)(A)(l)  of  this  section  or 
that  the  distribution  was  not  motivated  in 
whole  or  substantial  pcu°t  by  an  intention  to 
facilitate  an  acquisition  of  an  interest  in  D 
under  paragraph  (a)(2)(iii)(A)(2)  of  this 
section. 

Example  6.  D  announces  that  it  will 
distribute  C  pro  rata  to  D's  shareholders.  The 
distribution  is  motivated  solely  by  a 
corporate  business  purpose  within  the 
meaning  of  §  1.355-2(b)  (other  than  an  intent 
to  facilitate  an  acquisition  or  decrease  the 
likelihood  of  the  acquisition  of  one  or  more 
businesses  by  separating  those  businesses 
from  others  that  are  likely  to  be  acquired). 
After  the  announcement  but  before  the 
distribution,  D  acquires  X,  a  widely  held 
corporation.  The  X  shareholders  receive  D 
stock  in  exchange  for  their  X  stock.  No 
person  who  acquired  D  stock  in  the  X 
acquisition  became  a  controlling  shareholder 
of  D,  as  defined  in  paragraph  (a)(4]  of  this 
section,  within  the  time  period  described  in 
paragraph  (a)(2)(v)(B)  of  this  section.  Under 
paragraph  (a)(2)(i)  of  this  section,  the 
distribution  and  the  acquisition  of  D  stock  by 
the  X  shareholders  are  presumed  to  be  part 
of  a  plan  (or  series  of  related  transactions) 
because  the  acquisition  occurred  within  2 
years  of  the  distribution.  If  D  can  establish  by 
clear  and  convincing  evidence  that  the 
distribution  of  C  would  have  occurred  at 
approximately  the  same  time  and  under 
substantially  the  same  terms  regardless  of  the 
acquisition  of  X,  D  may  rebut  the 
presumption  under  paragraph  (a)(2)(v)(B)  of 
this  section. 


Example  7.  (i)  D  engages  in  business  1.  C 
engages  in  business  2.  D  is  interested  in 
expanding  business  1  through  acquisitions, 
but  D's  ownership  of  C  has  been  an 
impediment  to  acquisitions  using  D  stock.  On 
the  advice  of  its  investment  banker,  D  plans 
to  distribute  its  C  stock  to  its  shareholders 
solely  to  facilitate  acquisitions  by  D.  D  has 
no  specific  goals  regarding  how  much  D 
stock  will  be  acquired  after  the  distribution. 
D  and  its  investment  banker  have  identified 
X  emd  Y  as  potential  acquisition  targets.  After 
D  decides  to  distribute  its  C  stock,  but  before 
the  distribution  date,  D  negotiates  with  and 
acquires  X,  but  has  no  contact  with  Y.  A,  X's 
sole  shareholder,  receives  30  percent  of  D's 
stock,  becoming  a  controlling  shcireholder  of 
D  within  the  meaning  of  paragraph  (a)(4)  of 
this  section.  One  year  after  the  distribution, 
D  acquires  Y.  Y's  shareholders  receive  19 
percent  of  D's  stock.  After  the  distribution,  D 
and  its  investment  banker  identify  Z  as 
another  desirable  target.  Eighteen  months 
after  the  distribution,  D  acquires  Z.  Z's 
shareholders  receive  17  percent  of  D's  stock. 

(ii)  Under  paragraph  (a)(2)(i)  of  this 
section,  the  distribution  and  each  acquisition 
are  presumed  to  be  part  of  a  plan  (or  series 
of  related  transactions)  because  each 
acquisition  occurred  within  2  years  of  the 
distribution.  In  addition,  under  paragraph 
(a)(6)  of  this  section,  all  acquisitions  for 
which  the  presumption  is  not  rebutted  are 
aggregated  to  determine  whether  an 
acquisition  described  in  section 
355(e)(2)(A)(ii)  has  occurred. 

(iii)  Regarding  the  acquisition  of  X,  D  will 
not  be  able  to  rebut  the  presumption  under 
paragraph  (a)(2)(v)(A)  of  this  section  because 
D  cannot  establish  that  at  the  time  A  acquired 
D  stock,  D  did  not  intend  to  effectuate  a 
distribution.  In  addition,  D  cannot  rebut  the 
presumption  under  paragraph  (a)(2)(v)(B)  of 
this  section  because  that  paragraph  does  not 
apply  to  an  acquisition  in  which  a  person 
becomes,  a  controlling  shareholder. 

(iv)  Regarding  the  acquisitions  of  Y  and  Z, 
D  will  not  be  able  to  rebut  the  presumption 
under  paragraph  (a)(2)(ii)(A)  of  this  section 
because  D  cannot  establish  that  the 
distribution  was  motivated  in  whole  or 
substantial  part  by  a  corporate  business 
purpose  wiUiin  the  meaning  of  §  1.355-2(b) 
(other  than  an  intent  to  facilitate  an 
acquisition  or  decrease  the  likelihood  of  the 
acquisition  of  one  or  more  businesses  by 
separating  those  businesses  from  others  that 
are  likely  to  be  acquired). 

(v)  To  rebut  the  presumption  with  regard 
to  each  acquisition  of  Y  and  Z  using  the 
alternative  rebuttal  of  paragraph  (a)(2)(iii)  of 
this  section,  D  must  establish  three  facts. 
First,  under  paragraph  (a)(2)(iii)(A)(})  of  this 
section,  D  must  establish  that,  at  the  time  of 
the  distribution,  D  and  its  controlling 
shareholders  did  not  intend  that  one  or  more 
persons  would  acquire  a  50-percent  or  greater 
interest  in  D  or  C  during  the  presumption 
period  described  in  that  paragraph.  For  that 
purpose,  the  interests  intended  to  be 
acquired  in  D  or  C  will  include  A's 
acquisition  of  D  stock  under  paragraph 
(a)(2)(iv)(A)  of  this  section.  Second,  under 
paragraph  (a)(2)(iii)(B)  of  this  section,  D  must 
establish  that,  at  the  time  of  the  distribution, 
neither  D,  C,  nor  their  controlling 
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shareholdlB^s  would  reasonably  have 
anticipated  that  it  was  more  likely  than  not 
that  one  orjmore  persons  would  acquire  a  50- 
percent  oi  Greater  interest  in  D  or  C  within 
2  years  afl  ^  the  distribution  (or  later 
pursuant  \6  an  agreement,  understanding,  or 
arrangem^at  existing  at  the  time  of  the 
distribution  or  within  6  months  thereafter) 
who  would  not  have  acquired  such  interests 
if_the  distri|bution  had  not  occurred.  Under 
paragraph  la)(2)(iv)(C)  of  this  section,  D,  C, 
and  their  controlling  shareholders  must  treat 
the  amoun  j  of  D  stock  acquired  by  A  as  am 
amount  tnay  would  reasonably  have 
anticipated  was  more  likely  than  not  to  be 
acquired  within  2  years  after  the  distribution 
that  woul^inot  have  been  acquired  if  the 
distribution  had  not  occurred.  Third,  under 
paragraphi  |a)(2)(iii)(C)  of  this  section,  D  will 
be  able  to  astablish  that  the  distribution  was 
not  motivated  in  whole  or  substantial  part  by 
an  intentiop  to  decrease  the  likelihood  of  the 
acquisitiojij  of  one  or  more  businesses  by 
separating  those  businesses  from  others  that 
are  likely  to  be  acquired. 

Example\8.  D  plans  to  distribute  C  pro  rata 
to  its  shareholders.  The  distribution  is 
substantially  motivated  by  a  corporate 
business  purpose  within  the  meaning  of 
§  1.355-20j)  (other  than  an  intent  to  facilitate 
an  acquisition  or  decrease  the  likelihood  of 
the  acquisition  of  one  or  more  businesses  by 
separating!  those  businesses  fttim  others  that 
are  likely  ta  be  acquired).  After  the 
announcejnent  date,  D's  investment  banker 
informs  DJa  management  that  there  is  a  lot  of 
interest  in^ew  investment  in  D  now  that  it 
will  no  loader  own  C.  At  the  time  of  the 
distributiOit,  0  would  reasonably  anticipate 
that  it  wa^  piore  likely  than  not  that  one  or 
more  persons  would  acquire  a  50-percent  or 
greater  intprest  in  D  within  2  years  (or  later 
pursuant  tn  an  agreement,  understanding,  or 
arrangement  existing  at  the  time  of  the 
distributidn  or  within  6  months  thereafter) 
who  wouldj  not  acquire  such  interests  absent 
the  distribjution.  Three  months  after  the 
distributiqii,  D  issues  an  option  to  X  to 
purchase  99  percent  of  the  D  stock.  At  the 
time  of  issuance,  the  facts  and  circumstances 
indicate  that  the  option  is  more  likely  than 
not  to  be  eWercised.  Two  years  after  issuance, 
X  exercisefe'the  option  and  purchases  50 
percent  of  |the  D  stock.  Under  paragraph 
(a){7)(i){A)|  ()f  this  section,  the  option  is 
treated  as  ^  agreement  on  the  date  it  is 
issued.  Urider  paragraph  (a)(3)(i)|A)  of  this 
section,  tl^  distribution  and  the  acquisition 
are  presunt^d  to  be  part  of  a  plan  (or  series 
of  related  jmnsactions)  because  there  was  an 
agreement  I  concerning  the  acquisition  within 
2  years  of  |lie  distribution.  D  will  not  be  able 
to  rebut  thp  presumption  using  the  rebuttals 
of  paragraphs  (a)(2)(ii)  or  (a)(2)(iii)  of  this 
section.  Tm  rebuttal  of  paragraph  (a)(2)(ii)  of 
this  sectio^lis  unavailable  because  there  was 
an  agreem^tit  concerning  the  acquisition 
within  6  njonths  of  the  distribution.  The 
rebuttal  ofjjjaragraph  (a)(2)(iii)  of  this  section 
is  unavailable  because  D  cannot  establish 
that,  at  the  time  of  the  distribution,  neither 
D,  C,  nor  tn  jir  controlling  shareholders 
would  reas(  nably  have  anticipated  that  it 
was  more  li  cely  than  not  that  one  or  more 
persons  would  acquire  a  50-percent  or  greater 
interest  inji  i  within  2  years  (or  later  pursuant 


to  an  agreement,  understanding,  or 
arrangement  existing  at  the  time  of  the 
distribution  or  within  6  months  thereafter) 
who  would  not  have  acquired  such  interests 
absent  the  distribution.  Because  the 
presumption  relating  to  the  acquisition  of  a 
50-percent  interest  in  D  cannot  be  rebutted, 
section  355(e)  applies  to  the  distribution  of 
C. 

Example  9.  (i)  D  distributes  C  pro  rata  to 
its  shareholders  solely  to  facilitate  a  stock 
offering  by  C.  To  take  advantage  of  favorable 
market  conditions,  C  issues  new  shares 
amounting  to  20  percent  of  its  stock  in  a 
public  offering  followed  1  month  later  by  the 
distribution.  The  public  offering  documents 
disclosed  the  intended  distribution  of  C. 
Neither  D,  C,  nor  their  controlling 
shareholders  intended  any  further 
transactions  involving  D  or  C  stock.  In 
addition,  at  the  time  of  the  distribution, 
neither  D,  C.  nor  their  controlling 
shareholders  would  reasonably  anticipate 
that  it  was  more  likely  than  not  that  one  or 
more  persons  woiild  acquire  a  50-percent 
interest  in  D  or  C  within  2  years  (or  later 
pursuant  to  an  agreement,  understanding,  or 
arrangement  existing  at  the  time  of  the 
distribution  or  within  6  months  thereafter) 
who  would  not  have  acquired  such  interests 
absent  the  distribution.  Two  months  after  the 
distribution,  C  is  approached  unexpectedly 
regarding  an  opportunity  to  acquire  X.  Five 
months  after  the  distribution,  C  acquires  X  in 
exchange  for  40  percent  of  the  C  stock.  Under 
paragraph  (a)(2)(i)  of  this  section,  the 
distribution  and  each  acquisition  are 
presumed  to  be  part  of  a  plan  (or  series  of 
related  transactions)  because  each  acquisition 
occurred  within  2  years  of  the  distribution. 

(ii)  Regarding  the  public  offering,  D  cannot 
rebut  the  presumption  using  paragraph 
(a)(2)(v)  of  this  section.  At  the  time  of  the 
acquisition,  D  and  its  controlling 
shareholders  intended  to  effectuate  the 
distribution.  Also,  the  distribution  would  not 
have  occurred  at  approximately  the  same 
time  and  under  suljstantially  the  same  terms 
regardless  of  the  public  offering. 

(iii)  Regarding  C's  acquisition  of  X,  D  will 
not  be  able  to  rebut  the  presumption  using 
paragraph  (a)(2)(ii)  of  this  section  because  the 
acquisition  occurred  within  6  months  after 
the  distribution.  However,  D  will  be  able  to 
rebut  the  presumption  regarding  the 
acquisition  of  X  using  paragraph  (a)(2)(iii)  of 
this  section.  Neither  D,  C.  nor  their 
controlling  shareholders  intended  that  one  or 
more  persons  would  acquire  a  50-percent  or 
greater  interest  in  D  or  C  during  the  relevant 
period  under  paragraph  (a)(2)(iii)(A)(I)  of 
this  section.  Under  paragraph  (a)(2)(iii)(B)  of 
this  section,  at  the  time  of  the  distribution, 
neither  D,  C.  nor  their  controlling 
shareholders  would  reasonably  have 
anticipated  that  it  was  more  likely  than  not 
that  one  or  more  persons  would  acquire  a  50- 
percent  or  greater  interest  in  C  within  2  years 
who  would  not  have  acquired  such  interests 
if  the  distribution  had  not  occurred.  Under 
paragraph  (a)(2)(iii)(C)  of  this  section,  the 
distribution  was  not  motivated  in  whole  or 
substantial  part  by  an  intention  to  decrease 
the  likelihood  of  the  acquisition  of  one  or 
more  businesses  by  separating  those 
businesses  from  odiers  that  are  likely  to  be 


acquired.  Because  only  the  20-percent  _ 
acquisition  by  public  offering  is  part  of  a  plan 
(or  series  of  related  transactions)  involving 
the  distribution,  section  355(e)  does  not 
apply. 

(b)  Multiple  controlled  corporations. 
Only  the  stock  or  securities  of  a 
controllecl  corporation  in  which  one  or 
more  persons  acquire  directly  or 
indirectly  stock  representing  a  50- 
percent  or  greater  interest  as  part  of  a 
plan  (or  series  of  related  transactions) 
involving  the  distribution  of  that 
corporation  will  be  treated  as  not 
qualified  property  imder  section 
355(e)(1)  if— 

(1)  The  stock  or  seciuities  of  more 
than  one  controlled  corporation  are 
distributed  in  distributions  to  which 
section  355  applies;  and 

(2)  One  or  more  persons  do  not 
acquire,  directiy  or  indirecdy.  stock 
representing  a  50-percent  or  greater 
interest  in  the  disbibuting  corporation 
piusuant  to  a  plan  (or  series  of  related 
transactions)  involving  any  of  those 
distributions. 

(c)  Valuation.  Except  as  provided  in 
paragraph  (a)(7)(i)(A)  of  this  section,  for 
purposes  of  section  355(e)  and  this 
section,  all  shares  of  stock  within  a 
single  class  are  considered  to  have  the 
same  value.  Thus,  control  premiums 
and  minority  and  blockage  discoimts 
within  a  single  class  are  not  taken  into 
accoimt. 

(d)  Effective  date.  The  regulations  in 
this  section  apply  to  distributions 
occurring  after  the  regulations  in  this 
section  are  published  as  final 
regulations  in  the  Federal  Register. 
Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  99-21876  Filed  8-19-99;  1:37  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart62 
[SC-^6-9932b;  FRL-6426-9] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  FacilKies  and 
Pollutants:  South  Carolina 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
section  111(d)  Plan  submitted  by  the 
South  Carolina  Department  of  Health 
and  Environmental  Control  (DHEC)  for 
the  State  of  South  Carolina  on  April  12, 
1999,  for  implementing  and  enforcing 
the  Emissions  Guidelines  applicable  to 
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existing  Mimicipal  Solid  Waste 
Landfills.  The  Plan  was  submitted  by 
the  South  Carolina  DHEC  to  satisfy 
certain  Federal  Clean  Air  Act 
requirements.  In  the  Final  Rules  Section 
of  this  Federal  Register,  EPA  is 
approving  the  South  Carolina  State  Plan 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  that  it  will  not 
receive  any  significant,  material,  and 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule  and  incorporated  by  reference 
herein.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writii^  by 
September  23, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Gregory  Crawford  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960 

South  Carolina  Department  of  Health 
and  Environmental  Control,  Bureau  of 
Air  Quality  Control,  2600  Bull  SXieet, 
Columbia,  South  Carolina  29201 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Crawford  at  (404)  562-9046  or 
Scott  Davis  at  (404)  562-9127. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
section  of  this  Federal  Register  and 
incorporated  by  reference  herein. 

Dated:  August  6, 1999. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
(FR  Doc.  99-21824  Filed  8-23-99;  8:45  am] 
BIUMG  CODE  asao-sfr-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart261 
[SW-FRL-6426-6] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Propoeed  Exclusion 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule  and  request  for 

comment. 

summary:  The  EPA  is  proposing  to  grant 
a  petition  submitted  by  Chapanal  Steel 
Midlothian,  L.P.  (Chaparral)  to  exclude 
(or  delist)  certain  solid  wastes  generated 
by  its  Midlothian,  Texas,  facility  from 
the  lists  of  hazardous  wastes. 

Any  person  may  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  the  solid  waste  regulations. 
Generators  are  specifically  provided  the 
opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator  specific"  basis  from  the  ' 
hazardous  waste  lists. 

The  Agency  bases  its  proposed 
decision  to  grant  the  petition  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner.  This 
proposed  decision,  if  finalized,  would 
conditionally  exclude  the  petitioned 
waste  from  the  requirements  of 
hazardous  waste  regulations  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA). 

If  finalized,  we  would  conclude  that 
Chaparral's  petitioned  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria  and  that  the 
waste  process  Chaparral  uses  will 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  this  waste.  We  would  also 
conclude  that  their  process  minimizes 
short-term  and  long-term  threats  from 
the  petitioned  waste  to  human  health 
and  the  environment. 

DATES:  We  will  accept  comments  until 
October  8, 1999.  We  will  stamp 
comments  postmarked  after  the  close  of 
the  comment  period  as  "late."  These 
"late"  comments  may  not  be  considered 
in  formulating  a  final  decision. 
ADDRESSES:  Please  send  three  copies  of 
your  comments.  Two  copies  should  be 
sent  to  William  Gallagher,  Delisting 
Section.  Multimedia  Planning  and 
Permitting  Division  (6PD-0). 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202.  A 
third  copy  should  be  sent  to  the  Texas 
Natural  Resources  Conservation 
Commission  (TNRCC),  P.O.  Box  13087, 
Austin.  Texas,  78711-3087.  Identify 


your  comments  at  the  top  with  this 
regulatory  docket  number:  "F-99- 
TXDEL-CHAPARRAL. " 

You  should  address  requests  for  a 
hearing  to  the  Acting  Director,  Robert 
Hannesschlager,  Midtimedia  Planning 
and  Permitting  Division  (6PD), 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 

Your  requests  for  a  hearing  must 
reach  EPA  by  September  8,  1999.  The 
request  must  contain  the  information 
prescribed  in  section  260.20(d). 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Gallagher  at  (214)  665-6775. 
SUPPLEMENTARY  INFORMATION: 

The  information  in  this  section  is 
organized  as  follows: 

I.  Overview  Information 

A.  What  action  is  EPA  proposing? 

B.  Why  is  EPA  proposing  to  approve  this 
delisting? 

C.  How  will  Chaparral  manage  the  waste  if 
it  is  delisted? 

D.  When  would  the  proposed  exclusion  be 
finalized? 

E.  How  would  this  action  affect  states? 

II.  Background 

A.  What  is  the  history  of  the  delisting 
program? 

B.  What  is  a  delisting  petition,  and  what 
does  it  require  of  a  petitioner? 

C.  What  factors  must  EPA  consider  in 
deciding  whether  to  grant  a  delisting 
petition? 

III.  EPA's  Evaluation  of  the  Waste 

Information  and  Data 

A.  What  wastes  did  Chaparral  petition  EPA 
to  delist? 

B.  What  information  and  analysis  did 
Chaparral  submit  to  support  this 
petition? 

C.  Who  is  Chaparral  and  what  process  do 
they  use  to  generate  the  petition  waste? 

D.  How  did  Chaparral  sample  and  analyze 
the  data  in  this  petition? 

E.  What  were  the  resuhs  of  Chaparral's 
analysis? 

F.  How  did  EPA  evaluate  the  risk  of 
delisting  this  waste? 

G.  What  did  EPA  conclude  about 
Chaparral's  analysis? 

H.  What  other  factors  did  EPA  consider  in 

its  evaluation? 
I.  What  is  EPA's  final  evaluation  of  this 

delisting  petition? 

IV.  Next  Steps 

A.  With  what  conditions  must  the 
petitioner  comply? 

B.  What  happens  if  Chaparral  violates  the 
terms  and  conditions? 

V.  Public  Comments 

A.  How  may  I  as  an  interested  party  submit 
comments? 

B.  How  may  I  review  the  docket  or  obtain 
copies  of  the  proposed  exclusions? 

L  Overview  Information 

A.  What  Action  is  EPA  Proposing? 

The  EPA  is  proposing: 

(1)  To  grant  Chaparral's  petition  to 
have  their  Landfill  No.  3  leachate, 
baghouse  storm  water,  and  other 
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wastewater  that  may  have  been  in 
contact  Afrith  the  K061  waste  excluded, 
or  delisted,  from  the  definition  of  a 
hazardous  waste;  and 

(2)  To  use  a  fate  and  transport  model 
to  evaluate  the  potential  impact  of  the 
petitionOi)  waste  on  human  health  and 
the  environment.  The  Agency  uses  this 
model  to  |)redict  the  concentration  of' 
hazardou$  constituents  released  from 
the  petiti<t>ned  waste  once  it  is  disposed. 

B.  Why  i(i\EPA  Proposing  to  Approve 
This  Del\^ng? 
1 1 
Chapa^tal  petitioned  the  Agency  to 
exclude,  or  delist,  the  landfill  leachate, 
baghouse. storm  water,  and  other 
wastewajtbrs  that  may  have  potentially 
come  in  tiontact  with  K061  waste 
because  tjiey  do  not  believe  that  tbe 
petitioned  waste  meets  the  criteria  for 
which  EPA  listed  it.  Chaparral  also 
believes  no  additional  constituents  or 
factors  ct]|uld  cause  the  wastes  to  be 
hazardoi|i(. 

Based  |dn  our  review,  described 
below,  EPA  has  determined  that  the 
waste  is  oonhazardous  with  respect  to 
the  origi|]jal  listing  criteria.  (If  our 
review  bUd  found  that  the  waste 
remainedj  hazardous  based  On  the 
factors  f6t  which  EPA  listed  the  waste, 
we  woulk^  have  proposed  to  deny  the 
petition.!  I 

In  reviewing  this  petition,  we 
con8idei|ad  the  original  listing  criteria 
and  the  Additional  factors  required  by 
RCRA  section  3001(f),  42  US.C.  6921(f), 
and  40  Q^R  260.22(d)(2)-(4).  We 
evaluate^  the  petitioned  waste  against 
the  listi44  criteria  and  factors  cited  in 
§§261.1Ua)(2)  and  (a)(3). 

We  also  evaluated  the  waste  for  other 
factors  oT;  criteria  to  assess  whether 
these  additional  factors  coidd  cause  the 
waste  toll^  hazardous.  These  factors 
includec^ij  (1)  whether  the  waste  is 
consideiied  acutely  toxic,  (2)  the  toxicity 
of  the  constituents,  (3)  the  concentration 
of  the  constituents  in  the  waste,  (4)  the 
waste  cokistituent's  tendency  to  migrate 
and  to  bmaccumulate,  (5)  its  persistence 
in  the  eptironment  once  released  from 
the  wastei  (6)  plausible  and  specific 
types  of  management  of  the  petitioned 
waste,  (7)  the  quantity  of  waste 
produceot  and  (8)  waste  variability. 

The  Er|^.  believes  that  the  petitioned 
waste  db^s  not  meet  the  criteria  for 
which  it  listed  the  waste  and  does  meet 
the  criteria  for  delisting.  The  EPA's 
proposed  decision  to  delist  waste  from 
Chaparral's  facility  is  based  on  the 
description  of  the  proposed  treatment 
system  m.  id  analytical  data  from  the 
Midlothian  facility  submitted  to  support 
today's  t^  le. 


C.  How  Will  Chaparral  Manage  the 
Waste  if  it  is  Delisted? 

The  facility  would  like  to  manage  the 
waste  in  their  onsite  cooling  system  of 
which  cooling  ponds  are  a  part.  The 
wastewater  would  be  substituted  for 
some  of  the  well  water  presently  used 
for  cooling  purposes  which  would  help 
conserve  that  natural  resource.  In  this 
case,  the  requested  change  in  waste 
management  is  subject  to  delisting  by 
EPA  and  subsequent  waste  management 
practices  in  accordance  with  TNRCC 
rules  and  regulations. 

D.  When  Would  the  Proposed  Delisting 
Exclusion  be  Finalized? 

The  Hazardous  and  Solid  Waste  Act 
specifically  requires  EPA  to  provide 
notice  and  an  opportimity  for  comment 
before  granting  or  denying  a  final 
exclusion.  Thus,  EPA  will  not  grant  the 
exclusion  until  it  addresses  all  timely 
public  comments  (including  those  at 
public  hearings,  if  any)  on  today's 
proposal. 

Tliis  rule,  if  finalized,  will  become 
efiisctive  immediately  upon  final 
publication.  Section  3010(b)  at  42 
United  States  Code  Annotated  6930(b) 
of  RCRA  allows  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for 
persons  generating  hazardous  wastes. 

The  EPA  believes  that  this  exclusion 
should  be  effective  immediately  upon 
final  publication  because  a  six-month 
deadline  is  not  necessary  to  achieve  the 
purpose  of  section  3010(b),  and  a  later 
effective  date  would  impose 
imnecessary  hardship  and  expense  on 
this  petitioner.  These  reasons  also 
provide  good  cause  for  making  this  rule 
effective  immediately,  upon  final 
publication,  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d). 

E.  How  would  this  action  affect  states? 

Because  EPA  is  issuing  today's 
exclusion  under  the  Federal  RCRA 
delisting  program,  only  States  subject  to 
Federal  RCRA  delisting  provisions 
would  be  affected.  This  would  exclude 
two  categories  of  States:  States  having  a 
dual  system  that  includes  Federal  RQIA 
requirements  and  their  own 
requirements,  and  States  who  have 
received  authorization  from  EPA  to 
make  their  own  delisting  decisions. 

Here  are  the  details:  We  allow  states 
to  impose  their  own  non-RCRA 
regulatory  requirements  that  are  more 
stringent  than  EPA's,  under  section 
3009  of  RCRA.  These  more  stringent 


requirements  may  include  a  provision 
that  prohibits  a  federally  issued 
exclusion  from  taking  effect  in  the  State. 
Because  a  dual  system  (that  is,  both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs)  may  regulate  a  petitioner's 
waste,  we  urge  petitioners  to  contact  the 
State  regidatory  authority  to  establish 
the  status  of  their  wastes  under  the  State 
law. 

The  EPA  has  also  authorized  some 
States  (for  example,  Louisiana,  Georgia, 
Illinois)  to  administer  a  RCRA  delisting 
program  in  place  of  the  Federal 
program,  that  is,  to  make  State  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States.  If  Chaparral  transports  the 
petitioned  waste  to  or  manages  the 
waste  in  any  State  with  deli.sting 
authorization,  Chaparral  must  obtain 
delisting  authorization  from  that  State 
before  they  can  manage  the  waste  as 
nonhazardous  in  the  State. 

n.  Background 

A.  What  is  the  history  of  the  delisting 
program? 

The  EPA  published  an  amended  list 
of  hazardous  wastes  from  nonspecific 
and  specific  sources  on  January  16, 
1981,  as  part  of  its  final  and  interim 
final  regulations  implementing  section 
3001  of  RCRA.  The  EPA  has  amended 
this  list  several  times  and  published  it 
in  §§261.31  and  261.32. 

We  list  these  wastes  as  hazardous 
because:  (1)  they  typically  and 
frequently  exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  subpart  C  of  part  261  (that 
is,  ignitability,  corrosivity,  reactivity, 
and  toxicity)  or  (2)  they  meet  the  criteria 
for  listing  contained  in  §§  261.11(a)(2) 
or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  described  in  these 
regulations  generally  is  hazardous,  a 
specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be  hazardous. 

For  this  reason,  sections  260.20  and 
260.22  provide  an  exclusion  procedure, 
called  delisting,  which  allows  persons 
to  prove  that  ^A  should  not  regulate  a 
specific  waste  from  a  particular 
generating  facility  as  a  hazardous  waste. 

B.  What  is  a  delisting  petition,  and  what 
does  it  require  of  a  petitioner? 

A  delisting  petition  is  a  request  from 
a  facility  to  EPA  or  an  authorized  State 
to  exclude  wastes  from  the  Ust  of 
hazardous  wastes.  The  facility  petitions 
the  Agency  because  they  do  not 
consider  the  wastes  hazardous  under 
RCRA  regulations. 
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In  a  delisting  petition,  the  petitioner 
must  show  that  wastes  generated  at  a 
particular  facility  do  not  meet  any  of  the 
criteria  for  the  listed  wastes.  The  criteria 
for  which  EPA  lists  a  waste  are  in  part 
261  and  in  the  background  documents 
for  the  listed  wastes. 

In  addition,  under  section  260.22,  a 
petitioner  must  prove  that  the  waste 
does  not  exhibit  any  of  the  hazardous 
waste  characteristics  (that  is, 
ignitability.  reactivity,  corrosivity,  and 
toxicity)  and  present  sufficient 
information  for  EPA  to  decide  whether 
factors  other  than  those  for  which  the 
waste  was  listed  warrant  retaining  it  as 
a  hazardous  waste.  See  pah  261  and  the 
background  doounents  for  the  listed 
wastes. 

Generators  remain  obligated  under 
RCRA  to  confirm  whether  their  waste 
remains  nonhazardous  based  on  the 
hazardous  waste  characteristics  even  if 
EPA  has  "delisted"  the  wastes. 

C.  What  factors  must  EPA  consider  in 
deciding  whether  to  grant  a  delisting 
petition? 

Besides  considering  the  criteria  in 
section  260.22(a).  in  42  U.S.C.  6921(f), 
and  in  the  back^^und  documents  for 
the  listed  wastes,  EPA  must  consider 
any  £Eu:tor8  (including  additional 
constituents)  other  than  those  for  which 
we  listed  the  waste  if  a  reasonable  basis 
exists  that  these  additional  factors  could 
cause  the  waste  to  be  hazardous.  See 
3010(b)  of  the  Solid  Waste  Disposal  Act. 

The  EPA  must  also  consider  as 
hazardous  wastes  mixtures  containing 
listed  hazardous  wastes  and  wastes 
derived  from  treating,  storing,  or 
disposing  of  listed  hazardous  waste.  See 
§§  261.3(a)(2)(iii  and  iv)  and  (c)(2)(i), 
called  the  "mixture"  and  "derived- 
from"  rules,  respectively.  These  wastes 
are  also  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded. 

The  "mixture"  and  "derived-from" 
rules  are  now  final,  after  having  been 
vacated,  remanded,  and  reinstated.  On 
December  6, 1991,  the  U.S.  Court  of 
Appeals  for  the  District  of  Colimibia 
vacated  the  "mixture/derived  from" 
rules  and  remanded  them  to  EPA  on 
procedural  gro\mds.  See  Shell  Oil  Co.  v. 
EPA..  950  F.2d  741  P.C.  Cir.  1991).  On 
March  3, 1992,  EPA  reinstated  the 
mixture  and  derived-from  rules,  and 
solicited  comments  on  other  ways  to 
regulate  waste  mixtures  and  residues. 
See  (57  FR  7628)  These  rules  became 
final  on  October  30, 1992.  See  (57  FR 
49278)  Consult  these  references  for 
more  information  about  mixtures 
derived  from  wastes. 


m.  EPA's  Evaluation  of  the  Waste 
Information  and  Data 

A.  What  wastes  did  Chaparral  petition 
EPA  to  delist? 

On  February  23, 1999,  Chaparral  Steel 
petitioned  EPA  for  a  conditional 
exclusion  for  500,000  gallons  (about 
2,500  cubic  yards)  per  year  of  leachate 
from  its  Landfill  No.  3  single  RCRA 
landfill  unit  containing  electric  arc 
fuma'Ce  dust.  The  furnace  dust  is 
captiired  in  the  baghouse  during  the 
steelmaking  process  and  is  a  listed 
hazardous  waste  classified  as  K061.  The 
petitioned  wastes  are  largely  leachate 
generated  in  the  landfill's  leachate 
collection  system  and  minor  amounts  of 
K061  wastewater  from  various  plant 
operations  including  storm  water  from 
the  baghouse  floor  areas  and  the 
p'elletizer  sump.  These  liquid  wastes  are 
presently  pumped  to  an  onsite  storage 
tank.  The  resulting  waste  is  also  Listed 
under  §  261.3(c)(2)(i)  (the  "derived 
from"  rule),  as  EPA  Hazardous  Waste 
No.  K061.  The  listed  constituents  of 
concern  for  this  waste  code  are 
hexavalent  chromium,  lead,  and 
cadmiiun. 

B.  What  information  and  analysis  did 
Chaparral  submit  to  support  titis 
petition? 

To  support  its  petition.  Chaparral 
submitted: 

(1)  historical  analytical  data  for  the 
Electric  Arc  Furnace  Dust  (K061),  and 
leachate  analytical  data  from  their 
Landfill  No.  3  containing  the  Electric 
Arc  Furnace  Dust,  and  analytical  data 
for  the  liquid  from  the  K061  waste  water 
storage  taink: 

(2)  analytical  results  of  the  total 
constituent  list  for  40  CFR  part  264, 
appendix  IX  volatiles,  semivolatiles, 
metals  (including  hexavalent 
chromiiun),  pesticides,  herbicides, 
polychlorinated  biphenyls,  furans,  and 
dioxins; 

(3)  analjrtical  residts  of  the  constituent 
list  derived  from  appendix  IX  for 
identified  constituents; 

(4)  analytical  results  for  reactive 
sidfide; 

(5)  analjrtical  results  for  reactive 
cyanide; 

(6)  test  results  for  corrosivity  by  pH; 

(7)  analjrtical  results  of  samples  from 
bench  tests  of  treated  leachate/K061 
wastewater;  and 

(8)  test  results  for  oil  and  grease. 

C.  Who  is  Chaparral  and  what  process 
do  they  use  to  generate  the  petitioned 
waste? 

Chaparral  Steel  operates  a  steel  plant 
which  manufactures  primary  steel  from 
scrap  steel  utilizing  an  electric  arc 
furnace  process  with  continuous  casting 


of  billets,  and  then  rolling  to  finished 
goods.  Electric  arc  furnace  dust,  which 
is  captured  in  the  baghouse  during  the 
steelmaking  process,  is  a  listed 
hazardous  waste  (K061).  In  the  past, 
K061  was  landfilled  on-site.  The  on-site 
landfills  have  been  closed.  The 
baghouse  K061  wastes  are  currently 
shipped  ofi'-site  for  metals  recovery  or 
are  reused  on  site  by  reintroduction  to 
the  electric  arc  furnace. 

Leachate  from  Landfill  No.  3  which 
also  bears  the  K061  waste  classification, 
is  collected  bom  the  landfill's  leachate 
collection  system  and  stored  in  an  on- 
site  tank.  Small  amoimts  of  water  from 
various  locations  within  the  facility 
including  storm  water  from  the 
palletizer  sump  and  storm  water  from 
the  baghouse  floor  (which  is  potentially 
mixed  with  electric  arc  furnace  dust  and 
therefore  would  also  be  designated  as 
K061)  is  also  placed  in  the  tank 
occasionally.  Also  minor  amoimts  of 
water  that  has  potentially  contacted 
K061  is  occasionally  added  to  the  tank. 
However,  the  amounts  of  storm  water 
and  other  potentially  contaminated 
wastewaters  are  very  minor  as  compared 
to  the  leachate.  The  contents  of  the 
leachate  tank  are  presently  transported 
to  an  offsite  injection  facility  for 
disposal. 

D.  How  did  Chaparral  sample  and 
analyze  the  data  in  this  petition? 

Chaparral  developed  a  list  of 
constituents  of  concern  from  prior 
analytical  data  and  by  analyzing  the  first 
sample  for  the  entire  appendix  DC  list  of 
hazardous  constituents  found  in  40  CFR 
part  264.  More  specifically.  Chaparral 
analyzed  one  treated  and  one  raw 
leachate  composite  sample  for  the  total 
concentrations  (i.e.,  mass  of  a  particular 
constituent  per  mass  of  waste)  of  the 
volatiles  and  semivolatiles,  metals, 
herbicides,  pesticides,  PCBs,  and  furans 
from  appendix  DC.  These  two  samples 
were  analyzed  for  the  comprehensive 
list  in  order  to  confirm  that  there  were 
no  other  constituents  of  concern  in  the 
petitioned  waste. 

Chaparral  collected  four  composite 
samples  from  the  storage  tank  over  a 
twenty-five  week  period.  They  collected 
these  samples  in  this  manner  to  ensure 
that  the  samples  represented  the 
potential  time  and  space  variability  of 
the  petitioned  waste.  All  samples  were 
analyzed  for  constituents  of  concern  and 
were  also  analyzed  to  determine 
whether  the  waste  exhibited  ignitable, 
corrosive,  or  reactive  properties  as 
defined  under  40  CFR  261.21,  261.22, 
and  261.23,  including  analysis  for 
reactive  constituent  concentrations  of 
cyanide  and  sulfide.  These  samples 
were  not  analyzed  for  TCLP 
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concentraitions  (i.e.,  mass  of  a  particular 
constituent  per  imit  volume  of  extract) 
since  the  leachate  is  a  liquid  and  the 
total  analysis  concentration  is 
I  considered  to  be  the  TCLP 
itra^c 
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Total  oil  and  grease. 

PH 

Reactive  Sulfide. 

Reactive  Cyanide. 


E.  What  were  the  results  of  Chaparral's 
analysis? 

Tables  1  and  2  present  the  maximum 
total  constituent  leachate  concentrations 
for  the  raw  waste  and  for  the  treated 
waste  samples  from  bench  test  studies. 
The  bench  test  study  simulated  a  typical 
wastewater  treatment  process.  If  the  raw 
(untreated)  waste  does  not  meet 
delisting  criteria,  then  Chaparral  intends 
to  treat  the  waste  in  a  wastewater 
treatment  plant  to  meet  the  delisting 
criteria. 

The  wastewater  treatment  process 
would  add  a  coagulant  .such  as  ferric 
chloride  to  precipitate  the  metal 
constituents  and  then  add  a  cationic 
polymer  to  flocculate  the  metal 
constituents.  A  filter  unit  would  remove 
the  precipitated  metal  constituents 
which  would  yield  a  wastewater  with 
concentrations  of  constituents  of 


concern  well  below  the  delisting  criteria 
concentrations. 

Chaparral  calculated,  based  on 
historical  information  and  the  worst 
case  scenario,  the  maximum  petitioned 
waste  to  be  excluded  on  a  yearly  basis 
will  be  500,000  gallons  (or  about  2500 
cubic  yards)  of  petitioned  waste.  The 
sworn  affidavit  submitted  with  this 
petition  binds  the  petitioner  to  present 
truthful  and  accurate  results.  The  EPA 
reviews  a  petitioner's  estimates  and,  on 
occasion,  has  requested  a  petitioner  to 
reevaluate  the  estimated  waste  volume. 
The  EPA  accepted  Chaparrals'  certified 
estimates.  The  EPA  does  not  generally 
verify  submitted  test  data  before 
proposing  delisting  decisions.  The  EPA, 
however,  has  maintained  a  spot-chnrk 
sampling  and  analysis  program  to  verily 
the  representative  natiire  of  the  data  for 
some  percentage  of  the  submitted 
petitions.  A  spot-check  visit  to  a 
selected  facility  may  be  initiated  before 
finalizing  a  delisting  petition  or  after 
granting  an  exclusion. 


.—Maximum  Organic  Total  Constituent  Concentrations  '  For  Raw  Leachate/K06l  Wastewater  and 
Treated  Leachate/K061  Wastewater  from  the  Storage  Tank 


Constituents 


mtanorw 


1,2-Dichlor<)4thane 

2-Butanone  I 

4-Methyl-2 
Acetone 
,  Cart)on  Dii 
I  Chloromi 
Ethylt>enzi 
Methyl  li 
Methylene 
Toluene  .. 
Xylene  .... 


loride 


Total  Constituent 

Analyses  for 

Raw  Leachate  ■ 

(mg/1) 


0.004 

0.003 

0.008 

0.08 

0.003 

<0.01 
0.004 

<0.01 
0.001 
0.001 
0.03 


Total  Constituent 

Analyses  for 

Treated 

Leachate  ■ 

(mgn) 


<0.005 
0.005 
0.005 
0.1 

0.005 
0.001 

<0.005 
0.002 

<0.005 
0.004 
0.006 


<  Denotes  that  tfw  constituent  was  not  detected  at  the  detection  limit  specified  in  the  table. 

^  These  levels  represent  ttie  highest  concentration  of  each  constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  represent  the 
specific  Iev9te  found  in  one  sample. 


dij 


F.  How  diiiEPA  evaluate  the  risk  of 
I  delisting  this  waste? 

Chaparrp  Steel's  petition  requests  a 
conditional  delisting  for  listed 
hazardous;  Wastes.  In  making  the  initial 
delisting  40termination,  EPA  evaluated 
the  petitiobed  wastes  against  the  listing 
criteria  and  factors  cited  in 
§§  261.11(a)(1),  261.11(a)(2)  and 
261.11(a)($).  Based  on  this  review,  EPA 
has  determined  that  the  waste  is 
nonhazard()us  with  respect  to  the 
original  li^lling  criteria.  (If  EPA  had 
foimd,  baspd  on  this  review,  that  the 
wastes  ren^kined  hazardous  based  on 


the  factors 


originally  listed,  EPA  would  have 


or  which  the  wastes  were 


proposed  to  deny  the  petition.)  The  EPA 
then  evaluated  the  wastes  with  respect 
to  other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  wastes  to  be  hazardous. 
The  EPA  considered  whether  the  wastes 
are  acutely  toxic,  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  wastes,  their 
tendency  to  migrate  and  to 
bioaccumulate,  their  persistence  in  the 
envirorunent  once  released  from  the 
wastes,  plausible  and  specific  types  of 
management  of  the  petitioned  wastes, 
the  quantities  of  wastes  generated,  and 
waste  variability. 


For  this  delisting  determination,  EPA 
used  such  information  gathered  to 
identify  plausible  exposure  routes  (i.e., 
groimd  water,  surface  water  and  air)  for 
hazardous  constituents  present  in  the 
petitioned  wastes.  The  EPA  determined 
that  disposal  in  a  surfece  impoundment 
is  the  most  reasonable,  worst-case 
disposal  scenario  for  Chaparral's 
petitioned  wastes,  and  that  the  major 
exposure  route  of  concern  would  be 
ingestion  of  contaminated  ground  water. 
Therefore,  EPA  used  a  particular  fate 
and  transport  model,  EPA  Composite 
Model  for  Landfills  (EPACML),  to 
predict  the  maximum  allowable 
concentrations  of  hazardous 
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constituents  that  may  be  released  firom 
the  petitioned  wastes  after  disposal  and 
to  determine  the  potential  impact  of  the 
disposal  of  Chaparral's  petitioned 
wastes  on  human  health  and  the 
environment.  You  can  find  a  detailed 
description  of  the  EPACML  model,  the 
disposial  assumptions,  and  the 
modifications  made  for  delisting  in  56 
FR  32993  (July  18, 1991),  56  FR  67197 
(December  30, 1991)  and  the  RCRA 
public  docket  This  model  includes  both 
unsaturated  and  saturated  zone 
transport  modides.  It  uses  th^ 
reasooiable  worse-case  contaminant 
levels  in  groimd  water  at  a  compliance 
point  (that  is,  a  receptor  well  serving  as 
a  drinking-water  supply.) 

Specifically,  EPA  used  the  maximum 
estimated  waste  volumes  and  the 
mayjiniim  reported  concentrations  as 
inputs  to  estimate  the  constituent 
concentrations  in  the  ground  water  at  a 
hypothetical  receptor  well 
downgradient  from  a  theoretical 
disposal  site.  The  calculated  receptor 
well  concentrations  (referred  to  as 
compliance-point  concentrations)  were 
then  compared  directly  to  the  current 
Maximum  Contaminant  Levels  (MCLs) 
promulgated  under  the  Safe  Drinking 
Water  Act  or  health-based  levels  derived 
from  verified  Reference  Doses.  The 
values  used  for  lead  and  copper  are 
action  levels  for  treatment  of  a  water 
supply  in  lieu  of  an  MCL  (40  CFR 
141.80). 

The  EPA  believes  that  this  fate  and 
transport  model  represents  a  reasonable 
worst-case  scenario  for  disposal  of  the 
petitioned  wastes  in  a  surface 
impoundment,  and  that  a  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  subtitle  C.  The  use 
of  a  reasonable  worst-case  scenario 
results  in  conservative  values  for  the 
compliance-point  concentrations  and 
gives  a  high  degree  of  confidence  that 
die  waste,  once  removed  from 
hazardous  waste  regulation,  will  not 
pose  a  threat  to  human  health  or  the 
environment,  hi  most  cases,  because  a 
delisted  waste  is  no  longer  subject  to 
hazardous  waste  control  (unless 
conditionally  delisted),  EPA  is  generally 
unable  to  predict,  and  does  not 
presently  control,  how  a  waste  will  be 
managed  after  delisting.  Therefore,  EPA 
nomudly  believes  that  it  is 
inappropriate  to  consider  extensive  site- 
specific  factors  when  applying  the  fate 
and  transport  model.  If  however, 
conditions  contained  in  a  delisting 
indicate  that  it  is  necessary  to  consider 
site  specific  factors  or  otherwise 
indicate  that  the  model  is  inappropriate. 


EPA  may  consider  these  factors  in 
applying  the  model. 

The  EPA  also  considers  the 
applicability  of  groimd  water 
monitoring  data  during  the  evaluation  of 
delisting  petitions.  The  evaluation  of  the 
information  submitted  indicated  that 
the  waste  is  managed  in  a  tank  with 
secondary  containment.  Therefore 
ground  water  data  is  not  applicable  to 
this  petition. 

From  the  evaluation  of  Chaparral's 
delisting  petition,  one  of  the 
constituents  evaluated,  lead,  is  being 
proposed  as  a  verification  testing 
condition.  Proposed  maximum 
allowable  leachable  concentrations  for 
this  constituent  was  derived  by  back- 
calculating  from  the  delisting  health- 
based  levels  through  the  proposed  &te 
and  transport  model  for  a  surface 
impoundment  management  scenario 
and  by  comparing  results  with  the  Land 
Disposal  Restrictions  (LDRs)  maximum 
allowable  concentration.  The  lowest  of 
these  two  concentrations  (i.e.,  delisting 
levels)  are  part  of  the  verification  testing 
conditions  of  the  proposed  exclusion. 
Therefore,  delisting  levels  are  less  than 
LDR  concentrations  and  thus  the  LDRs 
are  met.  Details  of  the  evaluation  of  lead 
and  other  constituents  of  concern  is 
explained  in  more  detail  later  in  this 
section. 

Chaparral's  exclusion  (if  granted) 
would  be  contingent  upon  the  facility 
conducting  sampling  and  analysis  of  the 
waste  to  insure  Uiat  the  delisting 
conditions  are  met  (i.e.,  wastes  meet 
EPA's  verification  testiiijg  conditions). 

The  EPA's  proposed  docision  is  based 
on  the  information  submitted  in  support 
of  today's  rule,  i.e.,  historical  data  from 
the  landfill  No.  3  leachate,  analytical 
data  from  recent  samples  from  the 
leachate  storage  tank  containing 
leachate  and  K061  wastewaters,  and 
analytical  data  from  bench  tests  of  the 
leachate/K061  wastewaters  after 
treatment  in  a  simidated  wastewater 
treatment  system. 

Finally.  RCRA  (7004(b)(1)) 
specifically  requires  EPA  to  provide 
notice  and  an  opportunity  for  comment 
before  granting  or  denying  a  final 
exclusion.  Thus,  a  final  decision  will 
not  be  made  imtil  all  timely  public 
comments  (including  those  at  public 
hearings,  if  any)  on  today's  proposal  are 
addressed. 

The  EPA's  evaluation  of  the  raw 
leachate  using  a  Dilution  Attenuation 
Factor  of  68,  a  maximum  waste  volume 
annually  of  2500  cubic  yards  (or 
500,000  gallons  per  calender  year),  and 
the  maximum  reported  constituent 
concentrations  (see  Tables  1  and  2), 
yielded  compliance  point 
concentrations  (see  Tables  3  and  4)  that 


are  below  the  current  health-based 
levels  except  for  the  constituent  lead 
which  is  discussed  below. 

In  Table  3,  the  calculated  compliance 
point  concentrations  derived  from  the 
maximum  reported  leachate 
concentrations  (see  Table  1)  of  the 
organic  constituents  detected  in  the 
waste  are  compared  with  the  levels  of 
concern.  The  organic  constituents  are 
believed  to  be  artifacts  frtim  sampling  or  I 
analysis  errors  because:  (1)  the  arc 
furnace  process  should  have  destroyed 
the  organic  chemicals,  (2)  the  organic 
constituents  are  not  detected 
consistently,  (3)  most  detections  are 
near  the  detection  limits,  and  (4)  several 
of  the  compounds  are  common 
laboratory  contaminants.  However,  in 
spite  of  this  reasoning,  EPA  completed 
the  evaluation  conservatively  using  the 
highest  concentration  found  for  each 
organic  constituent  in  the  petitioned 
waste.  As  shown  in  Table  3,  the 
maximum  reported  leachate 
concentrations  of  1,2-dichloroethane,  2- 
butanone,  4-methyl-2-pentanone, 
acetone,  carbon  disulfide,  ethylbenzene,  I 
methylene  chloride,  toluene,  and  xylene  | 
yielded  compliance  point 
concentrations  below  the  health-based 
levels  used  in  delisting  decision- 
making. It  should  also  be  noted  that  the 
concentrations  of  the  organic 
constituents  foimd  in  the  raw  leachate 
are  below  LDR  coifcentration  values  and  | 
therefore  the  LDRs  are  met.  See  Table  1. 

The  EPA  also  evaluated  the  mobility 
of  the  two  remaining  organic 
constituents  cloromethane  and  methyl 
iodide  which  were  not  detected  in  the 
leachate  but  were  found  in  the  treated 
leachate  at  concentrations  of  0.001  and 
0.002  mg/1  yielding  compliance 
concentrations  of  0.00001  and  0.00003 
mg/1,  in  respective  order.  These 
concentrations  are  well  below  the  levels 
of  concern  of  0.007  and  0.03  mg/1, 
respectively.  The  0.001  and  0.002  mg/1 
values  are  below  the  LDR  concentration 
values  and  therefore  the  LDRs  are  met. 

In  Table  4,  the  calculated  compliance 
point  concentrations  derived  from  the 
maximum  reported  leachate/K061 
wastewater  concentrations  of  the 
inorganic  constituents  (see  Table  2) 
detected  in  the  petitioned  raw  waste  are 
compared  with  the  levels  of  regulatory 
concern.  The  maximum  reported  or 
calculated  concentrations  of  arsenic, 
barium,  cadmium,  total  chromium, 
copper,  mercury,  nickel,  vanadium,  and  | 
zinc  yielded  compliance  point 
concentrations  below  Levels  of  Concern. 

The  EPA  did  not  evaluate  the  mobilityj 
of  the  constituents  beryllium, 
hexavalent  chromium,  cobalt,  selenium,  | 
silver,  thallium  and  cyanide  from 
Chaparral's  petitioned  waste  because 
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these  cp4^tituents  were  not  detected  in 
the  leachkte  using  the  appropriate 
analytical  test  methods.  See  Table  2. 
The  EPA  believes  that  it  is  inappropriate 
to  evalualt0  nondetectable 
concentraUons  of  a  constituent  of 
concern  ia  its  delisting  modeling  efforts 
if  the  nondetectable  value  was  obtained 
using  the  Appropriate  analytical  method. 
If  a  constatuent  cannot  be  detected 
{when  using  the  appropriate  analytical 
method  with  an  adequate  detection 
limit),  EPA,  for  delisting  purposes, 
assumes  t|iat  the  constituent  is  not 
present  and  therefore  does  not  present 
a  threat  tq|  himaan  health  or  the 
environii^^Qt.  In  the  delisting  program 
EPA  belifcVes  it  is  inappropriate  to 
evaluate  constituents  imdetected  in  the 
waste  saiff^ples. 

The  maximum  reported  raw  leachate 
concentration  for  a  single  sample  of  lead 
(2.0  mg/1)  yielded  a  calculated 


Antimony 

Arsenic  .. 

Barium  .. 

Beryllium 

Cadmium 

Chromium 

Chromium 

Cobalt. 

Copper 

Lead  ... 

Mercury  .. 

Nickel  

Selenium 

Silver 

Thallium  . 

Tin 

Vanadium 

Zinc  

Sulfide 
Cyanide 


Table 


compliance  point  concentration  (0.029 
mg/1)  slightly  above  the  health-based 
level  (0.015  mg/1)  used  in  the  delisting 
decision-making  process. 

The  lead  value  (0.029  mg/1)  represents 
the  calculated  leachate  concentrations 
of  lead  at  $i  theoretical  downgradient 
ground  water  monitoring  well  using  the 
EPACML  model  and  a  concentration 
value  of  2.0  mg/1  from  one  raw  waste 
sample.  This  value  was  the  highest 
concentration  identified  for  the  four 
analysis  completed  for  lead.  The  four 
concentration  values  for  lead  as 
identified  in  the  raw  waste  were  2.0, 
1.3,  0.5  and  0.55  mg/1  and  the  values  for 
the  treated  waste  were  0.081,  0.06, 
0.026,  and  <0.0011  mg/1.  Two  of  the  raw 
waste  lead  values  (0.5  and  0.55  mg/1) 
and  all  of  the  treated  .samples  yield 
calculated  compliance  point 
concentrations  below  the  concentration 
of  concern.  For  this  reason,  verification 


testing  for  one  waste  constituent,  lead, 
will  be  a  condition  of  the  delisting. 

Lead  was  the  only  constituent  Aat  did 
not  consistently  have  calculated 
compliance  point  concentrations  below 
the  concentrations  of  concern.  As 
shown  in  Tables  3  and  4,  all  other 
constituents  were  always  below  the 
concentrations  of  concern  at  the 
calculated  compliance  point.  It  should 
also  be  noted  that  the  concentration 
values  as  measured  in  the  raw  waste  for 
all  other  constituents  of  concern  were 
below  the  LDR  concentration  values. 
Therefore,  with  the  exception  of  the 
constituent  lead,  the  petitioned  waste 
meets  LDR  concentration  values  even 
before  the  compliance  point 
concentrations  are  calculated.  Seven 
years  of  historical  leachate  data  also 
supported  the  decision  that  lead  was  the 
only  Constituent  of  Concern  which 
should  require  verification  testing. 


Table  $i— Maximum  Inorganic  Total  Constituent  Concentrations  For  Raw  Leachate/K061  Wastewater  and 
Treated  Leachate/K061  Wastewater  From  the  K061  Storage  Tank 


Total) 

Hexavalent) 


Constituents 


(T(tJl)  .. 
Cotal) 


Total  Constituent 

Analyses  for 

Raw  Leachate  ^ 

(mgrt) 


<0.0066 

0.^1 

0.26 
<0.0017 

0.019 

0.17 
<0.1 
<0.0016 

0.096 

2 

0.00031 

0.019 
<0.01 
<0.0012 
<0.0096 

0.025 

0.042 

5.6 

1.3 
<0.0018 


Total  Constituent 

Analyses  for 
Treated  Leach- 
ate^ (mg/1) 


0.008 

0.068 

0.007 
<0.0017 

0.0020 

0.013 
<0.02 
<0.0016 

0.029 

0.081 

0.00016 

0.014 

0.044 
<0.0012 
<0.0096 

0.017 

0.038 

0.08 
<1.0 
<0.0018 


Denote^  that  the  constituent  was  not  detected  at  the  noted  detection  limit. 

levels  represent  the  highest  concentration  of  each  constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  represent  ttie 
specific  ley^ls  found  in  one  sample. 


3.— EPACML:  Calculated  Compliance  Point  Organic  Concentrations  for  Raw  Leachate  and  K061 

Wastewater  From  the  K061  Storage  Tank. 


Organic  Constituents 


l,2-DichkM|c  ethane 

2-Butanon) 

4-Methyl-21^ntanone 

Acetone 

Cart>on  Di^^lfide 

EthylbenzQiie 

Methylene  j  ( Chloride 

Toluene 


Compliance 
Point  Concentra- 
tions'  (mg/1) 


0.00006 

0.00004 

0.0001 

0.001 

0.00004 

0.00006 

0.00001 

0.00001 


Levels  of  Con- 
cem  2  (mg/1 ) 


0.005 
20. 

2. 

4. 

4.     . 
70. 

0.005 

1. 
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Table  3.— EPACML:  Calculated  Compliance  Point  Organic  Concentrations  for  Raw  Leachate  and  K061 

Wastewater  From  the  K061  Storage  Tank.— Continued 


Organic  Constituents 

Compliance 
Point  Concentra- 
tions'  (mg/l) 

Levels  of  Con- 
cern 2  (mg/l) 

Xylene               

0.0004 

10. 

<Denotes  ttiat  the  constituent  was  not  detected  at  the  detection  limit  specified  in  the  table. 

1  Using  the  maximum  leachate  level  from  Table  1  and  t>ased  on  a  DAF  of  68  calculated  using  the  EPACML  for  a  yearly  volume  of  2500  cu. 
yards  (or  500,000  gal.). 

2  See  Docket  Report  on  Health-Based  Levels  and  Solubilities  Used  in  the  evaluation  of  Delisting  Petitions,  December  1994  located  in  the 
RCRA  public  docket  for  today's  document. 

Table  4.— EPACML:  Calculated  Compliance  Point  Inorganic  Concentrations  for  Raw  Leachate/K061 

Wastewater  From  the  K061  Storage  Tank. 


Inorganic  Constituents 


Compliarx» 
Point  Concentra- 
tions^ (mg/l) 


Levels  of  Con- 
cern 2  (mg/1)' 


Arsenic 

Barium 

Cadmium 

Chromium  (Total) 

Copper  

Lead 

Mercury 

Nickel 

Tm 

Vanadium  — ...... 

Zinc 


0.0012 

0.0038 

0.00028 

0.0025 

0.0014 

0.03 

0.000005 

0.00028 

0.00037 

0.00062 

0.082 


0.05 
2. 

0.005 
0.1 
1.3 
0.015 
0.002 
0.1 
21. 
0.3 
5. 


^  Using  the  maximum  concentration  level  from  Table  2  and  based  on  a  DAF  of  68  cateulated  using  the  EPACML  for  yearly  volume  of  2500  cu. 
yards  (or  500,000  gal.)- 

2  See  Docket  P^aport  on  Health-Based  Levels  and  Solubilities  Used  in  ttie  Evaluation  of  Delisting  Petitions,  December  1994  kxated  in  the 
RCRA  publK  docket  for  today's  document. 


G.  What  did  EPA  conclude  about 
Chaparral's  analysis? 

The  EPA  concluded,  after  reviewing 
Chapairal  Steel's  processes  and 
analytical  data  that: 

(1)  no  other  hazardous  constituents  of 
concern,  other  than  those  for  which 
tested,  are  likely  to  be  present  or  formed 
as  reaction  products  or  by-products  in 
Chaparral's  wastes,  and 

(2)  the  petitioned  wastes  do  not 
exhibit  any  of  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity. 
See  §§  261.21,  261.22,  and  261.23, 
respectively. 

H.  What  other  factors  did  EPA  consider 
in  its  evaluation? 

During  the  evaluation  of  Chaparral's 
petition,  EPA  also  considered  the 
potential  impact  of  the  petitioned 
wastes  via  non-ground  water  routes  (i.e., 
air  emission  and  stirface  runoff)  •  With 
regard  to  airborne  dispersion  in 
particular,  EPA  believes  that  exposure 
to  airborne  contaminants  from  the 
petitioned  wastes  is  imlikely  as  the 
constituents  of  concern  are  not  volatile 
organics  which  would  readily  transfer  to 
the  ambient  air;  no  appreciable  air 
releases  are  likely  from  the  petitioned 
wastes  under  any  likely  disposal 


conditions.  Nor  does  EPA  believe  that 
the  petitioned  waste  presents  a  threat  to 
surface  water.  Calculations  indicate  that 
the  concentrations  of  the  constituents  of 
concern  would  be  below  drinking  water 
criteria  and  surface  water  criteria  before 
reaching  the  nearest  surface  water.  See 
docket. 

/.  What  is  EPA's  final  evaluation  of  this 
delisting  petition? 

The  descriptions  of  the  Chaparral 
Steel's  process  and  analytical 
characterization,  in  conjunction  with 
the  proposed  verification  testing 
requirement  (as  discussed  later  in  this 
document),  provide  a  reasonable  basis 
to  grant  Chaparral  Steel's  petition  for  a 
conditional  exclusion  of  the  petitioned 
waste.  The  EPA  believes  the  data 
submitted  in  support  of  the  petition 
show  Chaparral  Steel's  proposed 
wastewater  treatment  process  can 
render  the  raw  leachate  wastes  non- 
hazardous  if  the  raw  leachate  does  not 
meet  delisting  conditions.  Treatment  is 
an  option  if  the  untreated  waste  does 
not  meet  the  delisting  criteria.  The  EPA 
has  reviewed  the  sampling  procediues 
used  by  Chaparral  Steel  and  has 
determined  they  satisfy  EPA  criteria  for 
collecting  representative  samples  of  the 


variations  in  constituent  concentrations 
in  the  petitioned  waste.  The  data 
submitted  in  support  of  the  petition 
show  that  constituents,  with  the 
exception  of  lead  in  two  samples,  in 
Chaparral  Steel's  raw  leachate  waste  are 
presently  below  health-based  levels 
used  in  the  delisting  decision-making. 
The  EPA  believes  that  the  facility's 
information  has  successfully  shown  that 
the  petitioned  waste  is  non-hazardous 
or  can  be  rendered  non-hazardous 
through  treatment.  The  EPA,  therefore, 
proposes  to  grant  a  conditional 
exclusion  to  Chaparral  Steel  Midlothian, 
L.P.,  located  in  Midlothian,  Texas,  for 
the  leachate  from  their  Landfill  No.  3, 
the  storm  water  from  their  baghouse, 
and  other  wastewater  that  may  have 
come  in  contact  with  K061.  The  EPA's 
decision  to  conditionally  exclude  this 
waste  is  based  on  the  historical 
analytical  data  associated  with  the 
petitioned  waste  and  characterization  of 
the  raw  and  treated  waste.  If  the 
proposed  rule  is  finalized,  the 
petitioned  wastes  will  no  longer  be 
subject  to  regulation  under  parts  262 
through  268  and  the  permitting 
standards  of  part  270. 


(2)  Wasted  Hole 
Steel  must  itore 
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IV.  Next  ^teps 

A.  With  ^ihat  conditions  must  the 
petition^  comply? 

The  petitioner,  Chaparral,  must 
comply  yiiih  the  requirements  in  40 
CFR  part  261,  appendix  K.  Table  2.  The 
text  below  gives  the  rational  and  details 
of  those  lidquirements. 

(1)  Delating  Levels:  All  concentrations  for 
the  constiUent  total  lead  in  the 
approxini9(ely  2,500  cubic  yards  (500,000 
gallons)  p^r  calender  year  of  raw  leachate 
irom  LandQll  No.3,  storm  water  from  the 
baghouse  ^a,  and  other  K061  wastewaters 
that  is  trart$ferred  from  the  storage  tank  to 
nonhazarc^ous  management  must  not  exceed 
0.69  mg/l  (parts  per  million).  Constituents 
must  be  measured  in  the  waste  by  the 

method  specified  in  SW-846. 

i 

This  p^tagraph  provides  the  level  of 
lead  for  ^fluch  Chaparral  Steel  must  test 
the  raw  leachate,  baghouse  storm  water, 
and  other  K061  wastewaters  combined 
in  the  stomge  tank.  This  is  the  level 
below  wl^ich  this  waste  would  be 
consider^ll  non-hazardous  and  for 
which  the  Agency  is  proposing  to  grant 
an  annual  conditional  exclusion.  The 
EPA  sele<:ted  the  lead  constituent 
specified;  tfter  reviewing  information 
about  the  composition  of  the  waste, 
descriptions  of  Chaparral's  treatment 
process,  previous  test  data  provided  for 
the  waste,|the  respective  health-based 
levels  us^^  in  delisting  decision- 
making, 4id  LDR  levels.  The  EPA 
established  the  proposed  delisting  levels 
for  this  p^agraph  by  back-calculating 
the  Maxiiium  Allowable  Leachate 
concentrations  from  the  health-based 
levels  for  ^e  constituents  of  concern 
using  theifPACML  chemical-specific 
DAP  of  68.  See,  previous  discussions  in 
Section  HtF,  i.e..  MAL  =  HBL  x  DAF  or 
1.02  mg/li40.015  mg/l  x  68.  The  EPA 
selected  tihe  more  conservative 
concentration  level  in  considering  the 
calcidatedl  health-based  value  of  1.02 
mg/l  and  1|ie  technology  based  LDR 
value  of  0J69  mg/l.  This  delisting  level 
corresponds  to  &e  allowable  levels 
measiired  in  the  waste. 

(2)  Wasti^ Holding  and  Handling:  Chaparral 
Steel  must'  ^tore  as  hazardous  all  leachate 
waste  from  l^andfiU  No.  3,  storm  water  from 
the  bag  hoii^e  area,  and  other  K061 
wastewater  until  verification  testing  as 
specified  ib  Condition  (3),  is  completed  and 
valid  analyses  demonstrate  that  condition  (1) 
is  satisfied.  If  the  levels  of  constituents 
measured  in  the  samples  of  the  waste  do  not 
exceed  thej  {evels  set  forth  in  Condition  (1), 
then  the  w^te  is  nonhazardous  and  may  be 
managed  ahd  disposed  of  in  accordance  with 
all  applicable  solid  waste  regulations.  If 
constituent  levels  in  a  sample  exceed  the 
delisting  levels  set  in  Condition  (1),  the  waste 
volume  coltesponding  to  this  sample  must  be 
treated  until  delisting  levels  are  met  or 


returned  to  the  original  storage  tank. 
Treatment  is  designated  as  precipitation, 
flocculation,  and  filtering  in  a  wastewater 
treatment  system  to  remove  metals  from  the 
wastewater.  If  the  delisting  level  cannot  be 
met,  then  the  waste  must  be  managed  eind 
disposed  of  in  accordance  with  subtitle  C  of 
RCRA. 

The  purpose  of  this  paragraph  is  to 
ensiire  that  any  waste  located  in  the 
storage  tank  which  might  contain 
hazardous  levels  of  lead  are  managed 
and  disposed  of  in  accordance  with 
subtitle  C  of  RCRA.  Holding  the  leachate 
waste  from  Landfill  No.  3,  the  storm 
water  from  the  baghouse  area,  and  other 
K061  wastewaters  until,  characterization 
is  complete  will  protect  against 
improper  handling  of  hazardous 
material.  If  EPA  determines  that  the  data 
collected  under  this  condition  do  not 
support  the  data  provided  for  the 
petition  or  Chaparral  Steel  is  not 
meeting  the  terms  of  its  exclusion,  the 
exclusion  will  not  cover  the  petitioned 
wastes. 

(3)  Verification  Testing  Requirements: 
Sample  collection  and  analyses,  including 
quality  control  procedures,  must  be 
performed  according  to  SW-846 
methodologies.  Chaparral  Steel  must  analyze 
one  composite  sample  from  each  batch  of 
imtreated  wastewater  transferred  from  the 
hazardoys  waste  storage  tank  to  non- 
hazardous  waste  management.  Each 
composited  batch  sample  must  be  analyzed, 
prior  to  non-hazardous  management  of  the 
waste  in  the  batch  represented  by  that 
sample,  for  the  constituent  lead  as  listed  in 
Condition  (1).  Chaparral  may  treat  the  waste 
as  specified  in  Condition  (2). 

If  EPA  judges  the  treatment  process  to  be 
effective  during  the  operating  conditions 
used  during  the  initial  verification  testing. 
Chaparral  Steel  may  replace  the  testing 
requirement  in  Condition  {3)(A)  with  the 
testing  requirement  in  Condition  (3)(B). 
Chaparral  must  continue  to  test  as  specified 
in  (3)(A)  until  and  unless  notified  by  EPA  or 
designated  authority  that  testing  in  Condition 
(3)(A)  may  be  replaced  with  by  Condition 
(3)(B). 

(A)  Initial  Verification  Testing: 
Representative  composite  samples  from  the 
first  eight  (8)  full-scale  treated  batches  of 
wastewater  from  the  K061  leachate/ 
wastewater  storage  tank  must  be  analyzed  for 
the  constituent  lead  as  listed  in  Ckmdition 
(1),  Chaparral  must  report  to  EPA  the 
operational  and  analytical  test  data, 
including  quality  control  information, 
obtained  from  these  initial  full  scale 
treatment  batches  within  90  days  of  the, 
eighth  treatment  batch. 

(B)  Subsequent  Verification  Testing: 
Following  notification  by  EPA,  Chaparral 
Steel  may  substitute  the  testing  conditions  in 
(3)(B)  for  (3)(A).  Chaparral  Steel  must  analyze 
representative  composite  samples  from  the 
treated  full  scale  batches  on  an  annual  basis. 
If  delisting  levels  for  any  constituent  listed  in 
Condition  (1)  are  exceeded  in  the  annual 
sample,  Chaparral  must  reinstitute  complete 
testing  as  required  in  Condition  (3)(A).  As 


stated  in  Condition  (3)  Chaparral  must 
continue  to  test  all  untreated  batches  to 
determine  if  delisting  criteria  are  met  before 
managing  the  wastewater  from  the  K061  tank 
as  nonhazardous. 

(4)  Changes  in  Operating  Conditions:  If 
Chaparral  Steel  significantly  changes  the 
treatment  process  established  under 
Condition  (3)  (e.g..  use  of  new  treatment 
agents).  Chaparral  Steel  must  notify  the 
Agency  in  writing.  After  written  approval  by 
EPA,  Chaparral  Steel  may  handle  the  wastes 
generated  as  non-hazardous,  if  the  wastes 
meet  the  delisting  levels  set  in  Condition  (1). 

(5)  Data  Submittals:  Records  of  operating 
conditions  and  analytical  data  from 
Condition  (3)  must  be  compiled, 
summarized,  and  maintained  on  site  for  a 
minimum  of  five  years.  These  records  and 
data  must  be  furnished  upon  request  by  EPA, 
or  the  State  of  Texas,  or  both,  and  be  made 
Rvailahle  for  inspection.  Failure  to  submit  the 
required  data  within  the  specified  time 
period  or  maintain  the  required  records  on 
site  for  the  specified  time  will  be  considered 
by  EPA,  at  its  discretion,  sufficient  basis  to 
revoke  the  exclusion  to  the  extent  directed  by 
EPA.  All  data  must  be  accompanied  by  a 
signed  copy  of  the  following  certification 
statement  to  attest  to  the  truth  and  accuracy 
of  the  data  submitted: 

Under  civil  and  criminal  penalty  of  law  for 
the  making  or  submission  of  false  or 
fraudulent  statements  or  representations 
(pursuant  to  the  applicable  provisions  of  the 
Federal  Code,  which  include,  but  may  not  be 
limited  to,  18  U.S.C.  1001  and  42  U.S.C. 
6928),  I  certify  that  the  information  contained 
in  or  accompanying  this  document  is  true, 
accurate  and  complete. 

As  to  the  (those)  identified  section(s)  of 
this  document  for  which  I  cannot  personally 
verify  its  (their)  truth  and  accuracy,  I  certify 
as  the  company  official  having  supervisory 
responsibility  for  the  persons  who,  acting 
under  my  direct  instructions,  made  the 
verification  that  this  information  is  true, 
accurate  and  complete. 

In  the  event  that  any  of  this  information  is 
determined  by  EPA  in  its  sole  discretion  to 
be  folse,  inaccurate  or  incomplete,  and  upon 
conveyance  of  this  fact  to  the  company,  I 
recognize  and  agree  that  this  exclusion  of 
waste  will  be  void  as  if  it  never  had  effect 
or  to  the  extent  directed  by  EPA  and  that  the 
company  will  be  liable  for  any  actions  taken 
in  contravention  of  the  company's  RCRA  and 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  obligations 
premised  upon  the  company's  reliance  on  the 
void  exclusion. 

To  provide  appropriate 
documentation  that  Chaparral  Steel's 
facility  is  properly  managing  the  waste, 
all  analytical  data  obtained  through 
Condition  (3),  including  quality  control 
information,  must  be  compiled, 
summarized,  and  maintained  on  site  for 
a  minimum  of  five  years.  Condition  (5) 
requires  that  these  data  be  furnished 
upon  request  and  made  available  for 
inspection  by  any  employee  or 
representative  of  EPA  or  the  State  of 
Texas. 
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If  made  final,  the  proposed 
conditional  excliision  will  apply  to  2500 
cubic  yards  (500,000  gallons)  per 
calender  year  of  petitioned  waste. 
Although  management  of  the  wastes 
covered  by  this  petition  would  not  be 
subject  to  subtitle  C  jurisdiction  upon 
final  promulgation  of  an  exclusion, 
Chaparral  must  ensure  that  the  onsite 
management  of  the  delisted  waste  is  in 
accordance  with  TNRCC  rules  and 
regulations  or  the  waste  is  delivered  to 
an  off-site  storage,  treatment,  or  disposal 
facility,  either  of  which  is  permitted, 
licensed,  or  registered  by  a  State  to 
manage  mimicipal  or  industrial  solid 
waste. 

(6)  Reopener  Language 

(A)  If,  anytime  after  disposal  of  the  delisted 
waste.  Chaparral  Steel  possesses  or  is 
otherwise  made  aware  of  any  environmental 
data  (including  but  not  limited  to  leacbate 
data  or  groundwater  monitoring  data)  or  any 
other  data  relevant  to  the  delisted  waste 
indicating  that  any  constituent  identified  for 
the  delisting  verification  testing  is  at  level 
higher  than  the  delisting  level  allowed  by  the 
Regional  Administrator  or  his  delegate  in 
granting  the  petition,  then  the  facility  must 
report  the  data,  in  writing,  to  the  Regional 
Administrator  or  his  delegate  within  10  days 
of  first  possessing  or  being  made  aware  of 
that  data. 

(B)  If  Chapairal  fails  to  submit  or  maintain 
the  data  requested  in  paragraphs  (5),  or  (6)(A) 
or  if  any  information  is  received  from  any 
source,  the  Regional  Administrator  or  his 
delegate  will  make  a  preliminary 
determination  as  to  whether  the  reported 
information  requires  Agency  action  to  protect 
human  health  or  the  environment  Further 
action  may  include  suspending,  or  revoking 
the  exclusion,  or  other  appropriate  response 
necessary  to  protect  human  health  and  the 
environment. 

(C)  If  the  Regional  Administrator  or  his 
delegate  determines  that  the  reported 
information  does  require  Agency  action,  the 
Regional  Administrator  or  his  delegate  will 
notiiy  the  facility  in  writing  of  the  actions  the 
Regional  Administrator  or  his  delegate 
believes  are  necessary  to  protect  human 
health  and  the  environment.  The  notice  shall 
include  a  statement  of  the  proposed  action 
and  a  statement  providing  the  facility  with  an 
opportunity  to  present  information  as  to  why 
the  proposed  Agency  action  is  not  necessary. 
The  fEicility  shall  have  10  days  from  the  date 
of  the  Regional  Administrator  or  delegate's 
notice  to  present  such  information. 

(D)  Following  the  receipt  of  information 
from  the  facility  described  in  paragraph 
(6)(C)  or  (if  no  information  is  presented 
under  paragraph  (6)(C))  the  initial  receipt  of 
information  described  in  paragraph  (5)  or 
(6)(A),  the  Regional  Administrator  or  his 
delegate  will  issue  a  final  written 
determination  describing  the  Agency  actions 
that  are  necessary  to  protect  human  health  or 


the  environment.  Any  required  action 
described  in  the  Regional  Administrator  or 
delegate's  determination  shall  become 
effective  inunediately.  imless  the  Regional 
Administrator  or  his  delegate  provides 
otherwise. 

The  ptupose  of  paragraph  (6)  is  to 
require  Chaparral  Steel  to  disclose  new 
or  different  information  related  to  a 
condition  at  the  facility  or  disposal  of 
the  waste  if  it  had  or  has  bearing  on  the 
delisting.  This  paragraph  will  allow 
EPA  to  reevaluate  the  exclusion  if  new 
or  additional  information  is  provided  to 
the  Agency  from  any  source  which 
indicates  Uiat  information  which  EPA's 
decision  was  based  was  incorrect  or 
circumstances  have  changed  such  that 
information  is  no  longer  correct  or 
wotdd  cause  EPA  to  deny  the  petition 
if  then  presented.  Further,  although  this 
provision  expressly  requires  Chaparral 
to  report  differing  site  conditions  or 
asstunptions  used  in  the  petition  within 
10  days  of  discovery,  if  EPA  discovers 
such  information  itself  or  from  a  third 
party,  it  can  act  on  it  as  appropriate.  The 
language  is  similar  to  these  provisions 
found  in  RCRA  regulations  governing 
no-migration  petitions  located  at  section 
268.6. 

The  EPA  believes  that  it  has  the 
authority  under  RCRA  and  the 
Administrative  Procedures  Act  (APA),  5 
U.S.C.  551  (1978),  et  seq.,  to  reopen  a 
delisting  decision  if  new  information  is 
received  that  calls  into  question  the 
assumptions  imderlying  the  delisting 
and  believes  that  a  clear  statement  of  its 
authority  in  the  context  of  delistings  is 
merited  in  light  of  Agency  experience. 
See,  e.g.,  Re)molds  Metals  Company  at 
62  FR  37694  and  62  PR  63458  where  the 
delisted  waste  did  not  leach  in  the 
actual  disposal  site  as  it  had  been 
modeled  thus  leading  the  Agency  to 
repeal  the  delisting.  In  the  meantime,  in 
the  event  that  an  immediate  threat  to 
human  health  and  the  environment 
presents  itself,  EPA  wrill  continue  to 
address  such  situations  on  a  case-by- 
case  basis  and  where  necessary,  will 
make  a  good  cause  finding  to  justify 
emergency  rulemaking.  See  APA  section 
553(b). 

(7)  Notification  Requirements:  Chaparral 
Steel  must  provide  a  one-time  written 
notification  to  any  State  Regulatory  Agency 
to  which  or  through  which  the  delisted  waste 
described  above  will  be  transported  for 
disposal  at  least  SO  days  prior  to  the 
commencement  of  such  activity.  The  one- 
time written  notification  must  be  updated  if 
the  delisted  waste  is  shipped  to  a  different 
disposal  facility.  Failiu%  to  provide  such  a 
notification  will  result  in  a  violation  of  the 


delisting  petition  and  a  possible  revocation  of 
the  decision. 

B.  What  happens  if  Chaparral  violates 
the  terms  and  conditions? 

If  Chaparral  violates  the  terms  and 
conditions  established  in  the  exclusion, 
the  Agency  will  start  procedures  to 
withdraw  the  exclusion.  Where  there  is 
an  immediate  threat  to  hiunan  health 
and  the  environment,  the  Agency  will 
continue  to  evaluate  these  events  on  a 
case-by-case  basis.  The  Agency  expects 
Chaparral  to  conduct  the  appropriate 
waste  analysis  and  comply  with  the 
criteria  explained  above  in  terms  and 
conditions  of  the  exclusion. 

V.  Public  Comments 

A.  How  may  I  as  an  interested  party 
submit  comments? 

The  EPA  is  requesting  public 
comments  on  this  proposed  decision 
and  on  the  applicability  of  the  fate  and 
transport  model  used  to  evaluate  the 
petition. 

Please  send  three  copies  of  your 
comments:  Send  two  copies  to  William 
Gallagher.  Delisting  Section. 
Multimedia  Planning  and  Permitting 
Division  (6PD-0),  Environmental 
Protection  Agency.  1445  Ross  Avenue. 
Dallas,  Texas  75202.  Send  the  third 
copy  to  the  Texas  Natural  Resource 
Conservation  Convmission  (TNRCC), 
12100  Park  35  Circle,  Austin,  Texas 
78753.  Identify  yoiu  conunents  at  the 
top  with  this  regtilatory  docket  niunber: 
F-99-TXDEL-CHAPARRAL. 

You  should  address  requests  for  a 
hearing  to  the  Acting  Director,  Robert  E. 
Haimesschlager.  Mtdtimedia  Planning 
and  Permitting  Division  (6PD), 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 

B.  How  may  I  review  the  docket  or 
obtain  copies  of  the  proposed 
exclusion? 

You  may  review  the  RCRA  regulatory 
docket  for  this  proposed  rule  at  the 
Environmental  Protection  Agency 
Region  6. 1445  Ross  Avenue,  Dallas, 
Texas  75202.  It  is  available  for  viewing 
in  EPA  Freedom  of  Information  Act 
Review  Room  from  9:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  excluding! 
Federal  holidays.  Call  (214)  665-6444 
for  appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at 
fiifteen  cents  per  page  for  additional 
copies. 
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VI.  Regu^tory  Impact 

Under  ^ecutive  Order  (E.O.)  12866, 
EPA  musticonduct  an  "assessment"  of 
the  potenjt^al  costs  and  benefits  for  all 
"significant"  regulatory  actions.  The 
proposal  to  grant  an  exclusion  is  not 
significaiii  since  its  effect,  if 
promulgained,  would  be  to  reduce  the 
overall  c(^^ts  and  economic  impact  of 
EPA's  haurdous  waste  management 
regulatioiis.  This  reduction  would  be 
achieved  hy  excluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardouJBt  wastes,  thereby  enabling  this 
facility  to  tnanage  its  waste  as 
nonhazardous.  There  is  no  additional 
impact  therefore,  due  to  today's 
proposed]  ^e.  Therefore,  this  proposal 
would  not  be  a  significant  regulation 
and  no  cQst/benefit  assessment  is 
required  JThe  Office  of  Management  and 
Budget  (QMB)  has  also  exempted  this 
rule  from!  me  requirement  for  OMB 
review  under  section  (6)  of  E.O.  12866. 

Vn.  Child^'s  Health  Protection 

Under  ^O.  13045,  for  all  "significant" 
regulatoryl  actions  as  defined  by  E.O. 
12866,  EpA  must  provide  a  evaluation 
of  the  environmental  health  or  safety 
affect  of  a  proposed  rule  on  children 
and  an  ex]tlanation  of  why  the  proposed 
nde  is  preferable  to  other  potentially 
effective  «|id  reasonably  feasible 
altemativios  considered  by  EPA.  This 
proposal  it  not  a  significant  regulatory 
action  and  is  exempt  from  E.O.  13045. 

Vm.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S  C.  601-612,  whenever  an 
agency  isloequired  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  fbr  public  comment  a 
regulatory  jflexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i,*.,  small  businesses,  small 
organizatii^ns,  and  small  governmental 
jurisdictidbs).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administ^tor  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  any  small 
entities.  || 

This  rul^,  if  promidgated,  will  not 
have  any  adverse  economic  impact  on 


any  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly, 
I  hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smeill  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

K.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  proposed  rule  have  been 
approved  by  the  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (Public  Law  96-511.  44 
U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2050- 
0053. 

X.  Unfunded  Mandates  Refonn  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Public  Law  104—4,  which  was  signed 
into  law  on  March  22, 1995,  EPA 
generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  residt  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  imder  section 
205  of  the  UMRA,  EPA  must  identify 
and  consider  alternatives,  including  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The  EPA  must 
select  that  alternative,  luiless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA  - 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  luider 
section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regiilatory 


requirements.  The  UMRA  generally 
defines  a  Federal  mandate  for  regulatory 
purposes  as  one  that  imposes  an 
enforceable  duty  upon  state,  local  or 
tribal  governments  or  the  private  sector. 
The  EPA  finds  that  today's  proposed 
delisting  decision  is  deregidatory  in 
nature  and  does  not  impose  any 
enforceable  duty  upon  state,  local  or 
tribal  governments  or  the  private  sector. 
In  addition,  the  proposed  delisting  does 
not  establish  any  regulatory 
requirements  for  small  governments  and 
so  does  not  require  a  small  government 
agency  plan  under  UMRA  section  203. 

XI.  Intergovernmental  Partnership 

Under  E.O.  12875,  EPA  may  not 
promulgate  any  regulation  which 
creates  an  uofuuded  mandate  upuu 
State,  local  or  tribal  governments.  The 
EPA  finds  that  today's  proposed 
delisting  decision  is  deregidatory  in 
nature  and  does  not  impose  any 
enforceable  duty  upon  state,  local  or 
tribal  governments  (see  Section  X. 
UMRA  above)  and  accordingly,  this 
action  is  exempt  from  the  requirements 
of E.O.  12875. 

List  of  Subiects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste,  Recycling,  and  Reporting  and 
recordkeeping  requirements. 

Dated:  August  6. 1999. 

Robert  Hannesschlager, 

Acting  Director,  Multimedia  Planning  and 
Permitting  Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921. 
6922.  and  6938. 

2.  In  Table  2  of  appendix  DC  of  part 
261  it  is  proposed  to  add  the  following 
waste  stream  in  alphabetical  order  by 
facility  to  read  as  follows: 

Appendix  EX  to  part  261 — Wastes 
Excluded  Under  sections  260.20  and 
260.22. 
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Table  2.— Wastes  Excluded  From  Specific  Sources 


Facility 


Address 


Waste  description 


Chaparral  Steel  Midlothian,       Midlothian,  Texas 
LP. 


l-eachate  troni  Landfill  No.  3,  stomi  water  from  the  t)aghouse  area,  and  other  K061 
wastewaters  which  have  been  pumped  to  tank  storage  (at  a  maximum  genera- 
tion of  2500  cubic  yards  or  500,000  gallons  per  calender  year)  (EPA  Hazardous 
Waste  No.  K061)  generated  at  Chapan^l  Steel  Midlothian,  L.P.,  Midlothian, 
Texas,  and  is  managed  as  nonhazardous  solid  waste  after  {publication  date  of 
final  mle]. 

Chaparral  Steel  must  implement  a  testing  program  that  meets  tfte  following  con- 
ditions for  the  exclusion  to  be  valid: 

(1)  Delisting  Levels:  All  corwentrations  for  the  constituent  total  lead  in  the  approxi- 
mately 2,500  cubic  yards  (500,000  gallons)  per  calender  year  of  raw  leachate 
from  Landfill  No.  3,  storm  water  from  the  baghouse  area,  and  other  K061 
wastewaters  that  is  transferred  from  the  storage  tank  to  nonhazardous  manage- 
ment must  not  exceed  0.69  mg/1  (ppm).  Constituents  must  be  measured  in  the 
waste  by  the  method  specified  in  SW-646. 

(2)  Waste  Holding  and  Handling:  Chaparral  Steel  must  store  as  hazardous  all 
leachate  waste  from  Landtill  No.  3,  storm  water  from  the  bag  house  area,  and 
other  K061  wastewaters  until  verificatkxi  testing  as  specified  in  Condition  (3),  is 
completed  and  valid  analyses  demonstrate  that  condition  (1)  is  satisfied.  If  the 
levels  of  constituents  measured  in  the  samples  of  the  waste  do  not  exceed  the 
levels  set  forth  in  Condition  (1),  then  the  waste  is  nonhazardous  and  may  be 
managed  arKi  disposed  of  in  accordartce  with  all  applicable  solid  waste  regula- 
tnns.  If  constituent  levels  in  a  sample  exceed  the  delisting  levels  set  in  Conditk>n 
(1),  the  waste  volume  con-esponding  to  this  sample  must  be  treated  until 
delisting  levels  are  met  or  returned  to  the  original  storage  tank.  Treatment  is  des- 
ignated as  precipitation,  flocculation,  and  filtering  in  a  wastewater  treatment  sys- 
tem to  remove  metals  from  the  wastewater.  If  the  delisting  level  cannot  be  met. 
then  the  waste  must  be  managed  and  disposed  of  in  accordance  with  subtitle  C 
of  RCRA. 

(3)  Verification  Testing  Requirements:  Sample  collection  and  analyses,  including 
quality  control  procedures,  must  be  performed  according  to  SW-846  methodoto- 


Chapanal  Steel  must  analyze  one  composite  sample  from  each  batch  of  untreated 
wastewater  transfened  from  the  hazardous  waste  storage  tank  to  non-hazardous 
waste  nruHiagement.  Each  composited  batch  sample  must  be  analyzed,  prior  to 
non-hazardous  management  of  the  waste  in  the  batch  represented  by  that  sam- 
ple, for  the  constituent  lead  as  listed  in  Conditkxi  (1).  Chaparral  may  treat  the 
waste  as  specified  in  Condition  (2). 

If  EPA  judges  the  treatment  process  to  be  effective  during  tfie  operating  condi- 
tk>ns  used  during  the  initial  verifKation  testing,  Chapanal  Steel  may  replace  the 
testing  requirement  in  Conditkxi  (3)(A)  with  the  testing  requirement  in  Condition 
(3)(B).  Chapanal  must  continue  to  test  as  specified  in  (3)(A)  until  and  unless  no- 
tified by  EPA  or  designated  authority  that  testing  in  Conditton  (3)(A)  may  be  re- 
placed with  by  Condition  (3)(B). 

(A)  Initial  Verification  Testing:  Representative  composite  samples  from  the  first 
eight  (8)  full-scale  treated  batches  of  wastewater  from  the  K061  leachate/waste- 
water  storage  tank  must  be  analyzed  for  the  constituent  lead  as  listed  in  Condi- 
tk)n  (1),  Chapanal  must  report  to  EPA  the  operational  and  analytical  test  data, 
including  quality  control  informatkxi,  obtained  from  these  initial  full  scale  treat- 
ment batches  within  90  days  of  the  eighth  treatment  batch. 

(B)  Subsequent  Verificatwn  Testing:  Foltowing  notificatfon  by  EPA,  ChapanBl  Steel 
may  substitute  the  testing  conditions  in  (3)(B)  for  (3)(A).  Chaparral  Steel  must 
analyze  representative  composite  samples  fnam  the  treated  full  scale  tiatches  on 
an  annual  basis.  If  delisting  levels  for  any  constituent  listed  in  Condition  (1)  are 
exceeded  in  the  annual  sample,  Chaparral  must  reinstitute  complete  testing  as 
required  in  Condition  (3)(A).  As  stated  in  Conditkw  (3)  Chaparral  must  continue 
to  test  all  batches  of  untreated  waste  to  determine  if  delisting  criteria  are  met  be- 
fore managing  the  wastewater  from  the  K061  tank  as  nonhazardous. 

(4)  Changes  in  Operating  Conditions:  If  Chaparral  Steel  significantly  changes  the 
treatment  process  established  under  Condition  (3)  (e.g.,  use  of  new  treatment 
agents),  Chaparral  Steel  must  notify  the  Agency  in  writir>g.  After  written  approval 
by  EPA,  Chaparral  Steel  may  handle  the  wastes  generated  as  non-hazardous,  if 
the  wastes  meet  the  delisting  levels  set  in  Condition  (1). 
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Table  2.— Wastes  Excluded  From  Specific  Sources— Continued 


facility 


Address 


Waste  description 


(5)  Data  Submittals:  Records  of  operating  conditions  and  analytical  data  from  Con- 
dition (3)  must  be  compiled,  summarized,  and  maintained  on  site  for  a  minimum 
of  five  years.  These  records  and  data  must  be  fumished  upon  request  by  EPA. 
or  the  State  of  Texas,  or  both,  and  be  made  available  for  inspection.  Failure  to 
submit  the  required  data  wittiin  the  specified  time  period  or  maintain  the  required 
records  on  site  for  the  specified  time  will  be  considered  by  EPA,  at  Its  discretion, 
sufficient  basis  to  revoke  ttie  exclusion  to  the  extent  directed  by  EPA.  All  data 
rfiust  be  accompanied  by  a  signed  copy  of  the  following  certification  statement  to 
attest  to  the  tmth  and  accuracy  of  ttie  data  submitted: 

Under  civil  and  criminal  penalty  of  law  for  the  making  or  submission  of  false  or 
fraudulent  statements  or  representations  (pursuant  to  the  applicable  provisions  of 
the  Federal  Code,  which  include,  but  may  not  be  limited  to,  18  U.S.C.  1001  and 
42  U.S.C.  6928),  I  certify  that  the  information  contained  in  or  accompanying  tfiis 
document  is  true,  accurate  and  complete. 

As  to  the  (ttiose)  identified  section(s)  of  this  document  for  which  I  cannot  person- 
ally verify  its  (their)  truth  and  accuracy,  I  certify  as  the  company  official  having 
supervisory  responsibility  for  the  persons  who,  acting  under  my  direct  instmc- 
tions,  made  the  venttcation  that  this  Infomiatkjn  is  true,  accarate  and  complete. 
In  the  event  that  any  of  this  informatk)n  is  determined  by  EPA  in  its  sole  discre- 
tron  to  be  false,  inaccurate  qr  incomplete,  and  upon  conveyance  of  this  fact  to 
the  company,  I  recognize  and  agree  that  this  exclusion  of  waste  will  be  void  as  if 
it  never  had  effect  or  to  the  extent  directed  t)y  EPA  and  that  the  company  will  be 
liable  for  any  actions  taken  in  contravention  of  the  company's  RCRA  and 
CERCLA  obligations  premised  upon  the  company's  reliance  on  ttie  vokl  exdu- 
skm. 

(6)  Reopener  Language  (A)  If.  anytime  after  disposal  of  the  delisted  waste.  Chap- 
arral Steel  possesses  or  is  otherwise  made  aware  of  any  environmental  data  (in- 
cluding but  not  limited  to  leachate  data  or  groundwater  monitoring  data)  or  any 
other  data  relevant  to  the  delisted  waste  indicating  that  any  constituent  identified 
for  the  delisting  verification  testing  is  at  level  higher  than  the  delisting  level  al- 
lowed by  the  Regional  Administrator  or  his  delegate  in  granting  the  petition,  then 
the  facility  must  report  the  data,  in  writing,  to  tfie  Regkxial  Administrator  or  his 
delegate  within  10  days  of  first  possessing  or  being  made  aware  of  that  data. 

(B)  Based  on  the  information  described  in  paragraphs  (5),  or  (6)(A)  and  any  other 
information  received  from  any  source,  tt>e  Regional  Administrator  or  his  delegate 
will  make  a  preliminary  determination  as  to  whether  the  reported  information  re- 
quires Agency  action  to  protect  human  health  or  the  environment.  Further  action 
may  include  suspending,  or  revoking  the  exclusion,  or  other  appropriate  re- 
sponse necessary  to  protect  human  health  and  tfw  environment. 

(C)  If  the  Regional  Administrator  or  his  delegate  determines  that  the  reported  infor- 
mation does  require  Agency  action,  the  Regional  Administrator  or  his  delegate 
will  notify  tf>e  facility  in  writing  of  the  acti6ns  the  Regional  Administrator  or  his 
delegate  believes  are  necessary  to  protect  human  health  and  the  environment. 
The  notice  shall  include  a  statement  of  the  proposed  action  and  a  statement  pro- 
viding the  facility  with  an  opportunity  to  present  information  as  to  why  the  pro- 
posed Agency  action  is  not  necessary.  The  facility  shall  have  10  days  from  the 
date  of  the  Regkxial  Administrator  or  delegate's  notice  to  present  such  infomia- 
tion. 

(D)  Following  the  receipt  of  information  from  tfie  facility  descrit>ed  in  paragraph 
(6)(C)  or  (if  no  information  is  presented  under  paragraph  (6)(C))  the  initial  receipt 
of  information  described  in  paragraph  (5)  or  (6)(A),  the  Regional  Administrator  or 
his  delegate  will  issue  a  final  written  detenninatnn  describing  the  Agency  actions 
that  are  necessary  to  protect  human  health  or  the  environment.  Any  required  ac- 
tion described  in  the  Regional  Administrator  or  delegate's  determination  shall  be- 
come effecfive  immediately,  unless  the  Regional  Administrator  or  his  delegate 
provides  otherwise. 

<7)  Notification  Requirements:  Chapan-al  Steel  must  provkJe  a  one-time  written  noti- 
fication to  any  State  Regulatory  Agency  to  whrch  or  through  which  the  delisted 

.  waste  described  above  will  be  transported  for  disposal  at  least  60  days  prior  to 
Itie  commencement  of  such  activity.  The  one-time  written  notification  must  be  up- 
dated if  tfie  delisted  waste  is  shipped  to  a  different  disposal  facility.  Failure  to 
provide  such  a  notification  will  result  in  a  violation  of  ttie  delisting  petition  and  a 
possible  revocation  of  the  decision. 
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[FR  Doc.  9»-21941  Filed  8-2S-99;  8:45  am] 
MJJNG  CODE  6680-50-^ 

ENVIROfMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 

[FRL  6427-3] 

North  Carolina;  Approval  of  Stale 
Underground  Storage  Tank  Program 

agency:  EnviTomnental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  tentative 

determination  on  application  of  State  of 

North  Carolina  for  final  approval,  public 

hearing  and  public  comment  period — 

correction. 

OmWAWY:  The  State  of  North  Carolina 
has  applied  for  approval  of  its 
undergroxmd  storage  tank  program  for 
petroleum  and  hazardous  substances 
under  subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  reviewed  the  North  Carolina 
application  and  has  made  the  tentative 
decision  that  the  North  Carolina 
underground  storage  tank  program  for 
petroleum  and  hazardous  substances 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  approval.  The 
Federal  Kegiater  document  annoimcing 
EPA's  tentative  decision  and  requesting 
public  comment  was  published  in 
August  10, 1999  (64  FR  43336-43338). 
In  mat  Federal  Register  document  the 
date  for  EPA  to  determine  if  there  is 
sufficient  interest  to  hold  a  public 
hearing,  and  for  the  public  to  contact 
EPA  to  find  out  if  a  public  hearing 
would  be^held,  was  incorrectly  listed. 
The  correct  information  shoiild  reaH: 
EPA  will  determine  by  September  10, 
1999,  whether  there  is  siifficient  interest 
to  hold  the  public  hearing.  Anyone  who 
wishes  to  learn  whether  or  not  the 
public  hearing  on  the  State's  application 
has  been  canceled  should  telephone  the 
contact  listed  under  the  heading  FOR 
FURTHER  FURTHER  INFORMATION  CONTACT. 

DATES:  Written  comments  on  the  North 
Carolina  program  approval  application, 
as  well  as  requests  to  present  oral 
testimony,  must  be  received  by  the  close 
of  business  September  9, 1999.  A  public 
hearing  is  schediiled  for  September  13, 
1999,  imless  insufficient  public  interest 
is  expressed  in  holding  a  hearing.  EPA 
reserves  the  right  to  cancel  the  public 
hearing  if  sufficient  public  interest  is 
not  communicated  to  EPA  in  writing  by 
September  9, 1999.  EPA  will  determine 
by  September  10, 1999,  whether  there  is 
significant  interest  to  hold  the  public 
healing.  The  State  of  North  Carolina 


will  participate  in  the  public  hearing 
held  by  EPA  on  this  subject. 

ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  John  K.  Mason,  Chief  of 
Undfflground  Storage  Tank  Section,  U.S. 
EPA  Region  4,  61  Forsyth  Street  SW, 
Atlanta,  Georgia  30303,  telephone  (404) 
562-9277.  Copies  of  the  North  Carolina 
approval  application  are  available  for 
inspection  and  copying  diuing  the 
hoius  of  9:00  am  to  5:00  pm  at  the 
following  addresses:  North  Carolina 
Department  of  Environment  and  Natural 
Resources,  Underground  Storage  Tank 
Section,  2728  Capital  Boulevard,  Parker- 
Lincoln  Building,  Raleigh,  North 
Carolina  27604,  Phone:  (919)  733-8486; 
U.S.  EPA  Docket  Clerk,  Office  of 
Underground  Storage  Tanks,  1235 
Jefferson  Davis  Highway-lrst  Floor, 
Arlington,  Virginia  22202,  Phone:  (703) 
603-9231;  and,  U.S.  EPA  Region  4, 
Underground  Storage  Tank  Section, 
Atlanta  Federal  Center,  15th  Floor,  61 
For83rth  Street,  SW,  Atlanta,  Georgia 
30303,  Phone:  (404)  562-9277. 

Unless  insufficient  public  interest  is 
expressed,  EPA  will  hold  a  public 
hearing  on  the  State  of  North  Carolina's 
application  for  program  approval  on 
September  13, 1999,  at  7:00  pm  at  the 
North  Carolina  Department  of 
Environment  and  Natural  Resources 
Archedale  Building,  Ground.Floor 
Hearing  Room,  512  North  Salisbury 
Street,  Raleigh.  North  Carolina  27604- 
1148.  Anyone  who  wishes  to  learn 
whether  or  not  the  public  hearing  on  the 
State's  appUcation  has  been  cancelled 
should  telephone  the  following  contacts 
on  or  after  September  10, 1999:  Mr.  John 
K.  Mason,  Chief,  Underground  Storage 
Tank  Section,  US  EPA  Region  4, 61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303,  Phone:  (404)  562-9277;  or  Mr. 
Burrie  Boshoff,  Chief,  Underground 
Storage  Tank  Section,  North  Carolina 
Department  of  Environment  and  Natural 
Resources,  Post  Office  Box  29578, 
Raleigh,  North  Carolina  27626-0578, 
Phone:  (919)  733-8486. 

FOR  FURTHER  INFORMATKm  CONTACT:  Mr. 
John  K.  Mason,  Chief,  Underground 
Storage  Tank  Section,  U.S.  EPA  Region 
4.  61  Forsyth  Street  SW,  Atlanta, 
Georgia  30303,  phone:  (404)  562-9277. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  materials,  State  program 
approval,  Undergrotmd  storage  tanks. 

Authority:  This  document  is  issued  under 
the  authority  of  section  9004  of  the  Solid 
Waste  Disposal  Act  as  amended  42  U.S.C. 
6912(a).  6926,  6974(b). 


Dated:  August  13, 1999. 
A.  Stanley  Meiburg, 

Acting  Regional  Administsmtor.  Region  4. 
[FR  Doc.  99-21940  Filed  8-23-99;  8:45  am] 
BIUJNG  CODE  SaM-SO-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centara  for  Diaeaae  Control  and 
Prevention 

42CFRPart84 

National  InalHuta  for  Occupational 
Safety  and  Health;  Approval  of 
Raaplralory  Devicoa  Uaad  to  Protect 
Worfcara  in  Hazardoua  Environmenta 

AGENCY:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC),  Department  of 
Health  and  Human  Services  (DHHS). 
ACTION:  Notice  of  priorities  for 
rulemaking. 

SUMMARY:  NIOSH  is  announcing  a 
change  in  priority  order  and  projected 
dates  for  publication  of  proposed  rule 
amendments  (modules)  for  respiratory 
devices  used  to  protect  workers  in 
hazardous  environments.  The  priority 
order  of  the  planned  modules  is 
provided  to  help  the  respirator 
community  plan  for  potential  changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roland  Berry  Ann,  NIOSH,  1095 
Willowdale.Road,  Morgantown,  West 
Virginia  26505-2888,  telephone  (304) 
285-5907. 

Availability  and  access  of  copies: 
Additional  copies  of  this  notice  can  be 
obtained  by  calling  the  NIOSH  toll-free 
information  number  (1-800-35-NIOSH, 
option  5, 9  a.m.-4  p.m.  ET);  the 
electronic  bulletin  board  of  the 
Government  Printing  Office,  (202)  512- 
1387;  and  the  NIOSH  Home  Page  on  the 
World-Wide  Web  (http://www.cdc.gov/ 
niosh/homepage.html). 
SUPt>LEMENTARY  INFORMATION:  NIOSH  is 
currently  in  the  process  of  developing 
modules  to  be  proposed  in  the  priority 
order  below: 

1.  Administrative/Quality  Assurance 
Module 

Areas  for  potential  modification  in 
this  module  are:  Upgrade  of  Quality 
Assiuance  requirements;  Ability  to  use 
private  sector  quality  auditors  and 
private  sector  testing  laboratories  in  the 
approval  program;  Revised  approval 
label  requirements;  Validated  approval 
fit  tests;  Updated  and  restructured  fee 
schedule;  and  Fee  retention  in  the 
Respirator  program. 


tor,  Region  4. 
:3-99;  8:45  am) 
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2.  SelfC  L  ntained  Self  Rescuer  (SCSR) 

Areas  for  potential  modification  in 
this  module  are:  Metabolic  simulator 
performlikce  tests;  Enviroiunental  tests 
(shock,  vibration,  temperature);  Hypoxia 
tests;  Reliability  assessment;  and 
Minimuii  performance  requirements. 

3.  Poivemrf  Air  Purifying  Respirator 
(PAPR)  I  j 

Areas  Ifbr  potential  modification  in 
this  moqile  are:  Establishment  of  N,  R, 
and  P  senes  filters;  Use  of  active  low 
flow  or  l|iw  pressure  warning  devices; 
Additioi^  of  new  duration  ratings;  and 
Development  of  new  types,  such  as 
pressurel-ilemand  PAPF^. 

M 
I.  Background 

On  Mat  16, 1996.  NIOSH  published  a 
documeu  in  the  Federal  Register  (61 
FR  2474p)  to  request  public  comments 
on  what  the  agency's  priorities  should 
be  in  the  ^a  of  respirator  certification. 
NIOSH  ^ught  public  comments  on 
issues  or  j)rivatization  and  fees  related 
to  possible  changes  in  its  administration 
of  respirator  approval,  and  comments  on 
establisfajihg  priorities  for  future 
rulemaking.  NIOSH  held  three  public 
meetings  in  June  1996  to  discuss  these 
issues.  AU  comments  provided  in 
response  to  the  notice  were  considered 
in  developing  rulemaking  priorities. 

NIOSH  ipublished  a  Notice  for  priority 
rulemaking  in  the  Federal  Register  on 
October  17, 1997  (62  FR  53998)  based 
on  the  C(|^nments  received  in  response 
to  its  May  16,  1996  request.  That  Notice 
listed  four  technical  and  three 


Administrative/Quality  Assurance  topic 
areas  for  priority  rulemaking.  In 
establishing  the  priorities  for 
rulemaking,  NIOSH  acknowledged  that 
those  priorities  may  change  to  respond 
to  emerging  hazards  and  developing 
technologies  or  unforeseen  delays 
encountered  with  research  efforts.  As 
estabUshed  with  that  Notice,  the  NIOSH 
Docket  remains  open  for  additional 
public  input  on  priority  needs  and 
module  content. 

Since  that  time,  NIOSH  has 
reconsidered  those  priorities  due  to 
recent  serious  field  problems  with 
deployed  Self  Contained  Self  Rescuers 
(SCSRs).  Investigation  of  the  problems 
with  these  respirators  has  revealed 
reliability  issues  resulting  in  product 
recalls  and  withdrawal  of  one  product 
approval.  NIOSH  considers  these  recent 
experiences  and  the  resultant  concerns 
raised  about  the  use  of  SCSRs  to 
represent  an  emerging  hazard  requiring 
immediate  attention.  As  a  result,  NIOSH 
has  reevaluated  its  previously-published 
regulatory  priority  assessment  to 
include  an  SCSR  module  as  a  priority. 
The  Institute  has  formed  a  committee  to 
review  SCSR  issues  to  be  addressed  in 
a  module.  Except  for  the  addition  of  the 
SCSR  module  as  the  highest  priority  in 
the  technical  area,  the  originally 
prioritized  topic  areas  remain 
imchahged. 

To  aid  stakeholders  in  the  respirator 
commimity  in  planning  for  possible 
regulatory  changes,  the  schedule  below 
provides  general  guidance  for 
anticipating  regulatory  annoimcements. 


Projected  42  CFR  Part  84  Module 
Schedules 


Module 

Publication  of 
NPRM 

Publication  of 
final  mle 

Administra- 
tive/QA  .. 

SCSR 

PAPR  

1(V2000 
12/2001 
12/2001 

06/2002 
06/2003 
09/2003 

n.  Continued  Comments 

As  stated  previously,  the  NIOSH 
docket  remains  open  for  receipt  of 
additional  comments  and  information 
on  content  for  the  modules  announced 
in  this  notice.  Comments  for  the  need  to 
re-prioritize  other  module  topics  also 
are  welcome.  NIOSH  will  periodically 
review  the  informaliou  in  the  docket  to 
assist  in  determining  if  a  priority 
reassessment  is  needed.  Comments 
should  be  mailed  to  the  NIOSH  Docket 
Office,  Robert  A.  Taft  Laboratories,  M/ 
S  C34,  4676  Columbia  Parkway, 
Cincinnati,  Ohio  45226,  telephone  (513) 
533-8450,  fax  (513)  533-8285. 
Comments  may  also  be  submitted  by  e- 
mail  to:  NIOCINDOCKET@CDC.GOV.  E- 
mail  attachments  should  be  formatted  as 
WordPerfect  4.2,  5.0,  5.1/5.2,  6.0/7.0/ 
8.0,  or  ASCII  files. 

Dated:  August  18, 1999. 
Bryan  Hardin, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention. 
(FR  Doc.  99-21890  Filed  8-23-99;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  mles  or 
proposed  rules  thaX  are  applicable  to  the 
put)lic.  ^totices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  auttwrity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

SubmiMion  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provision  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  Customer  Satisfection  Data 
Collection. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 

Burden  Hours:  6,267. 

Number  of  Respondents: 
Approximately  50,000. 

Average  Hours  Per  Response:  Varies 
depending  on  survey. 

Needs  and  Uses:  NIST  is  requesting  a 
generic  clearance  of  various  customer 
satisfaction  surveys  in  the  areas  of 
Measurement  and  Standards 
Laboratories,  Advanced  Technology 
Program,  Maniifacturing  Extension 
Partnership  and  the  Baldrige  National 
Quality  Program.  The  surveys  are 
designed  to  determine  the  Idnd  and 
quality  of  products,  services,  and 
information  key  customers  want  and 
expect,  satisfaction  with  and  awareness 
of  existing  products,  services,  and 
information. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  not-for-profit 
institutions,  Federal,  state,  local  or  tribal 
government. 

Respondent's  Obligation:  Voluntary. 

OAfffl  Desk  Officer:  Virginia  Huth, 
395-6929. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  Office  of 
the  Chief  Information  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5033, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  the  Internet  at  Lengelme@doc.gov). 


Written  comments  and 
recommendation  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Virginia  Huth,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20530. 

Dated:  August  19, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-21897  Filed  8-23-99;  8:45  ami 
BiLUNGCOOE  3510-33-f> 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (£K3C) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  .35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Firearms  Convention. 

Agency  Form  Number:  BXA-748P. 

OMB  Approval  Number:  0694-0114. 

Type  of  Request:  Renewal  of  an 
existing  collection  of  information. 

Burden:  176  hours. 

Average  Time  Per  Response:  Ranges 
between  5  to  90  minutes  per  response. 

Number  of  Respondents:  833 
respondents. 

Needs  and  Uses:  BXA  maintains  a 
licensing  system  for  the  export  of 
firearms  to  all  Organization  of  American 
States'  (OAS)  members.  The  BXA 
regulations  are  based  on  the  model 
r^ulation  established  by  OAS  for  the 
purpose  of  controlling  international 
movement  of  firearms.  The  purpose  of 
the  requirements  is  to  combat  illicit 
manufacturing  of  and  trafficking  in 
firearms,  ammimition,  explosives,  and 
other  related  materials  in  North  and 
South  America.  To  support  the  license 
application,  an  "import  certificate"  or 
its  equivalent  must  be  obtained  covering 
the  quantities  and  types  of  items  that 
the  license  applicant  intends  to  export. 
The  information  is  used  in  making  a 
decision  on  the  license  application. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Mandatory. 


OMB  Desk  Officer:  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
EKDC  Forms  Clearance  Officer,  Office  of 
the  Chief  Information  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5033, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  he  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  August  16. 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  99-21898  Filed  8-23-99;  8:45  am] 
BttUNG  C006  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Ortter  No.  1045] 

Grant  of  Auttwrity;  Establishment  of  a 
Foreign-Trade  Zone,  Santa  Maria, 
California 

Pursuant  to  its  authority  under  the 
Foreign-Trade  2k)nes  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  ".  .  .  the  establishment 
...  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Santa  Maria  Public 
Airport  District  (the  Grantee),  has  made 
application  to  the  Board  (FTZ  Docket 
34-98,  filed  06/30/98),  requesting  the 
establishment  of  a  foreign-trade  zone  at 
sites  in  the  Santa  Maria,  California  area, 
adjacent  to  the  Port  San  Luis  Customs 
port  of  entry;  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (63  FR  36875,  7/8/98);  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
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examineif  s  report,  and  finds  that  the 
requiremebts  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approfval  of  the  application  is  in  the 
public  inttrest; 

Now,  thfirefore,  the  Board  hereby 
grants  to  me  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designaten  on  the  records  of  the  Board 
as  Foreigib-Trade  Zone  No.  237,  at  the 
sites  desonbed  in  the  application,  as 
amended,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28,  and  subject  to  the  standard 
2, 000-acr^  activation  limit. 

Foreign-Trade  Zones  Board. 

Signed  aftiWashington,  DC,  this  4th  day  of 
August,  IS  ' 

William  N^JDaley. 

Secretary  MCoiiiuiiuve,  Chuiriiiuii  uiid 
Executive  Officer. 

Attest:    i  [ 

Dennis  Pucanelli, 

ActingExe  cut/ve  Secretary. 

(FR  Doc.  9&*-21949  Filed  8-23-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foraign-Yifacle  Zones  Board 
[Order  No.|jo49] 

ExpanskHf  of  Fpraign-Trade  Zone  171, 
Liberty  Cdunty,  Texas 

Pursuadit  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

WhereajBi  the  Liberty  Coimty 
Economic  Development  Corporation, 
grantee  of  foreign-Trade  Zone  171, 
submitted  ^  application  to  the  Board 
for  authority  to  expand  FTZ  171  to 
include  a  dew  site  at  the  Sjolander 
Plastics  Sti)rage  Railyard  facility  (Site  5), 
in  Dayton^  ^exas,  within  the  Houston, 
Texas,  Customs  port  of  entry  (FTZ 
Docket  43'-i98;  filed  9/9/98); 

Whereas^  notice  inviting  public 
comment  Was  given  in  the  Federal 
Register  («8  FR  52241,  9/30/98)  and  the 
applicatioki  has  been  processed 
pursuant  \^  the  FTZ  Act  and  the  Board's 
regulationis;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's. report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  relations  are  satisfied,  and 
that  the  pictposal  is  in  the  public 
interest; 

Now,  Tlkerefore,  the  Board  hereby 
orders:      1 1 

The  application  to  expand  FTZ  171  is 
approved,  ^ubject  to  the  Act  and  the 


Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC,  this  9th  day  of 
August,  1999. 

Robert  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
[FR  Doc.  99-21951  Filed  8-23-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1047] 

Grant  of  Auttiority;  Estabiishmant  of  a 
Forelgn-Trada  Zona  Dubiin  (Pulaald 
County),  Virginia 

Pitfsuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  ".  .  .the  establishment 
...  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  New  River  Valley 
Economic  Development  Alliance,  Inc. 
(the  Grantee),  a  Virginia  not-for-profit 
corporation,  has  m^e  application  to  the 
Board  (FTZ  Docket  74-97,  filed  10/8/ 
97),  requesting  the  establishment  of  a 
foreign-trade  zone  in  the  Dublin 
(Pulaski  County),  Virginia  area,  at  the 
New  River  Valley  Airport,  a  Customs 
user  fee  airport;  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (62  FR  53807, 10/16/97);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  238,  at  the 
site  described  in  the  application,  subject 
to  the  Act  and  the  Board's  regulations, 
including  Section  400.28. 


Signed  at  Washington,  DC,  this  5th  day  of 
August  1999. 

Foreign-Trade  Zones  Board. 

William  M.  Daley. 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest: 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

(FR  Doc.  99-21950  Filed  8-23-99;  8:45  am] 

BILUNQ  C006  3610-OS-P 

DEPARTMENT  OP  COMMERCE 

Intamatlonai  Trade  Administration 
[A-570-848] 

Fraahwatar  Crawfisli  Tail  Meat  From 
the  People's  Republic  of  Ctiina: 
Postponement  of  New  SItipper 
Antidumping  Duty  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  postponement  of  new 
shipper  antidumping  duty  review. 

■  I 

EFFECTIVE  DATE:  August  24, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita  or  Andrew  Nulman, 
Import  Administration,  International 
Trade  Administration,  US  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-4236  or 
(202)  482-4052,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351 
(1998). 

Background 

On  September  30. 1998,  the 
Department  of  Commerce  (the 
Department)  received  a  request  from 
Yancheng  Baolong  Biochemical 
Products  Co.,  Ltd.  (YBBP)  for  a  new 
shipper  review  of  the  antidumping 
order  on  £reshwater  crawfish  tail  meat 
from  the  People's  Republic  of  China 
(PRC).  See  Freshwater  Crawfish  Tail 
Meat  From  the  People's  Republic  of 
China:  Initiation  of  New  Shipper 
Antidumping  Administrative  Review,  63 
FR  59762  (published  November  5, 
1998).  The  Department  extended  the 
deadline  for  completion  of  this  new 
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shipper  review  on  July  16, 1999.  See 
Freshwater  Crawfish  Tail  Meat  ftvm  the 
People's  Republic  of  China:  Notice  of 
Extension  of  Time  Limits  for 
Preliminary  Results  of  New  Shipper 
Antidumping  Administrative  Review,  64 
FR  38408  (July  16, 1999). 

On  September  16, 1998,  in  accordance 
with  19  CFR  351.213(b)(1).  the 
Department  received  a  request  from 
respondent,  Ningbo  Nanlian  Frozen 
Foods  Company,  Ltd.,  and  on 
September  30, 1998,  the  Department 
received  a  request  from  petitioner,  the 
Crawfish  Processors  Alliance  ("CPA") 
and  the  Louisiana  Department  of 
Agriculture  and  Forestry  ("LDAF").  to 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  freshwater 
craMrfish  tail  meat  from  the  PRC.  That 
administrative  review  covers  the  period 
of  March  26, 1997  through  August  31, 
1998  (63  FR  58010,  published  October 
29. 1998). 

Due  to  extraordinarily  complicated 
issues,  the  Department  extended  the 
deadline  for  completion  of  the 
administrative  review  on  March  18, 
1999.  See  Freshwater  Crawfish  Tail 
Meat  from  the  People's  Republic  of 
China:  Notice  of  Extension  of  Time 
Limits  for  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review,  64  FR  13398  (March  18. 1999). 
The  Department  published  a  second 
extension  notice  on  July  16, 1999, 
which  extended  the  deadline  of 
preliminary  results  of  the  administrative 
review  until  September  30, 1999.  See 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China:  Notice  of 
Extension  of  Time  Limits  for 
Preliminary  Results  of  the  Antidumping 
Duty  Administrative  Review  and  New 
Shipper  Reviews,  64  FR  38409  (July  16, 
1999). 

PoMponement  of  New  Shipper  Review 

On  August  6, 1999,  we  received  a 
request  from  Y6BP  to  conduct  the 
current  new  shipper  review 
concurrently  with  the  antidumping 
administrative  review,  in  accordance 
with  19  CFR  351.214(j)(3).  Therefore, 
pursuant  to  respondents'  request  and 
the  Department's  regulations,  we  are 
conducting  these  reviews  concurrently. 
As  a  residt,  the  date  of  preliminary 
antidumping  duty  resuls  in  this  new 
shipper  review  is  September  30, 1999. 

This  notice  is  published  in 
accordance  with  Section  751(a)(2)(B)  of 
the  Act  and  19  CFR  351.214(j)(3). 


Dated:  August  16, 1999. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-21948  Filed  8-23-99;  8:45  am] 
BILUNQ  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  AdminMration 
[A-823-806] 

Pure  Magnesium  From  Ukraine:  Notice 
of  Revocation  of  ttie  Antidumping  Duty 
Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTK)N:  Notice  of  revocation  of 
antidiunping  duty  order. 

summary:  The  Department  of  Commerce 
is  notifying  the  public  of  its  revocation 
of  the  antidumping  duty  order  on  piue 
magnesiiun  frt}m  Ukraine  following 
court  litigation  concluding  that  the  U.S. 
industry  was  not  being  materially 
injured,  or  being  threatened  with 
material  injiuy ,  by  reason  of  imports  of 
the  subject  merchandise. 
EFFECTIVE  DATE:  August  24, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Brian  Ledgerwood, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-1766  or 
(202)  482-3836,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all 
references  are  made  to  the  Department 
of  Commerce'^  ("the  Department's") 
regulations  at  19  CFR  Part  351  (1998). 
SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Order 

The  product  covered  by  this  order  is 
piue  primary  magnesium  regardless  of 
chemistry,  form  or  size,  unless  expressly 
excluded  from  the  scope  of  these  orders. 
Primary  magnesium  is  a  metal  or  alloy 
containing  by  weight  primarily  the 
element  magnesium  and  produced  by 
decomposing  raw  materials  into 
magnesium  metal.  Piu-e  primary 
magnesium  is  used  primarily  as  a 
chemical  in  the  aluminum  allojring, 
desulfiirization,  and  chemical  reduction 


industries.  In  addition,  pure  primary 
magnesium  is  used  as  an  input  in 
producing  magnesium  alloy. 
Pure  prunary  magnesitun   . 
encompasses: 

(1)  Products  that  contain  at  least 
99.95%  primary  magnesium,  by  weight 
(generally  referred  to  as  "ultra-pure" 
magnesium); 

(2)  Products  containing  less  than 
99.95%  but  not  less  than  99.8%  primary 
magnesium,  by  weight  (generally 
referred  to  as  "pure"  magnesium);  and 

(3)  Products  (generally  referred  to  as 
"off-specification  pure"  magnesium) 
that  contain  50%  or  greater,  but  less 
than  99.8%  primary  magnesiiun,  by 
weight,  and  that  do  not  conform  to 
AS"!^  specifications  for  alloy 
magnesium. 

"Off-specification  pure"  magnesium 
is  pure  primary  magnesium  containing 
magnesiiun  scrap,  secondary 
magnesium,  oxidized  magnesium  or 
impurities  (whether  or  not  intentionally 
added)  that  cause  the  primary 
magnesium  content  to  fall  below  99.8% 
by  weight.  It  generally  does  not  contain, 
individually  or  in  combination,  1.5%  or 
more,  by  weight,  of  the  following 
alloying  elements:  aluminum, 
manganese,  zinc,  silicon,  thorium, 
zirconium  and  rare  earths. 

Excluded  from  the  scope  of  this  order 
are  alloy  primary  magnesium,  primary 
magnesium  anodes,  granular  primary 
magnesium  (including  turnings  and 
powder),  and  secondary  magnesiiun. 

Granular  magnesium,  turnings,  and 
powder  are  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesium  granules  and 
turnings  (also  referred  to  as  chips)  are 
produced  by  grinding  and/or  crushing 
primary  magnesium  and  thus  have  the 
same  chemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measurement  because  of  their  irregular 
shapes,  turnings  or  chips  are  typically 
produced  in  coarse  shapes  and  have  a 
maximum  length  of  less  than  1  inch. 
Although  sometimes  produced  in  larger 
sizes,  granules  are  more  regularly 
shaped  than  turnings  or  chips,  and  have 
a  tjrpical  size  of  2  mm  in  diameter  or 
smaller. 

Powders  are  also  produced  from 
grinding  and/or  crushing  primary 
magnesium  and  have  the  same  . 
chemistry  as  primary  magnesium,  but 
are  even  smaUer  than  granules  or 
turnings.  Powders  are  defined  by  the 
Section  Notes  to  Section  XV,  the  section 
of  the  HTSUS  in  which  subheading 
8104.30.00  appears,  as  products  of 
which  90  percent  or  more  by  weight 
will  pass  through  a  sieve  having  a  mesh 
aperture  of  1  nun.  (See  HTSUS.  Section 
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XV,  Basel  Metals  and  Articles  of  Base 
Metals,  Nt)te  6(b).)  Accordingly,  the 
exclusioiii  of  magnesium  turnings, 
granules  and  powder  from  the  scope 
includes  products  having  a  maximum 
physical  [dimension  (i.e.,  length  or 
diameterj  of  1  inch  or  less. 

The  prpduct  subject  to  this  order  is 
classifial^le  under  subheadings 
8104.11^,  8104.19.00  and  8104.20.00 
of  the  iqSUS.  Although  the  HTSUS 
subheadii^gs  are  provided  for 
convenience  and  customs  purposes,  our 
written  d « scription  of  the  scope  is 
dispositive. 

Background 

On  Mart:h  30, 1995,  the  Department 
published  notice  of  its  final  affirmative 
less-thau'-fair-value  determination 
covering  i|nports  of  pure  magnesium 
fit)m  Ukii^ine  (see  Final  Determination 
of  Sales  ^i  Less  Than  Fair  Value:  Pure 
Magnesiatn  from  Ukraine,  60  FR  16432). 
On  May  $,1995,  the  International  Trade 
Commisqipn  ("ITC")  made  its  final 
affirmative  determination  that  a  U.S. 
industry  Was  being  materially  injured  by 
reason  of  imports  of  pure  magnesiiun 
from  Ukij^ne  as  well  as  China  and 
Russia  (s0e  Magnesium  from  China, 
Russia,  ofrtd  Ukraine,  60  FR  26456,  May 
17, 1995]|.iOn  May  12,  1995,  the 
Departmt^t  published  an  antidiunping 
order  cellaring  imports  of  pure 
magnesiiiin  from  China,  Russia  and 
Ukraine  (see  Antidumping  Duty  Orders; 
Pure  Magnesium  from  the  People's 
Republit^f  China,  the  Russian 
Federatido  and  Ukraine,  60  FR  25691). 

Following  publication  of  the 
antidumping  duty  order,  Gerald  Metals, 
hic.  ("Gerald  Metals")  filed  a  lawsuit 
with  the  U.S.  Coiul  oflntemational 
Trade  ("CIT")  challenging  the  ITC's 
final  affiitmative  determination  of 
material  injury  with  regard  to  the 
Ukrainian  imports.  In  its  first  decision, 
the  CIT  affirmed  the  ITC's  final 
affirmative  determination  of  material 
injiuy  with  regard  to  the  Ukrainian 
imports.  However,  the  U.S.  Court  of 
Appeals  i<^r  the  Federal  Circuit 
("Federal  pourt")  subsequently  directed 
the  CIT  ti  rvacate  its  decision  affirming 
the  ITC's  jfinal  affirmative  determination 
o£materi4l  injury  with  regard  to  the 
Ukrainianiimports  and  to  remand  the 
case  to  thia  ITC.  See  Gerald  Metals,  Inc. 
V.  United  States.  132  F.3d  716  (Fed.  Cir. 
1997).  On  remand,  the  ITC  determined 
that  the  U-iS.  industry  was  not  being 
materially  injiuvd  by  reason  of  the 
Ukrainiaii  imports  and  that  there  was  no 
threat  of  material  injury.  The  issue  of 
material  i|0tardation  of  the  establishment 
of  a  U.S.  hidustry  was  not  raised  before 
the  ITC.  the  CIT  affirmed  the  ITC's 
remand  dntermination  on  October  20, 


1998.  See  Gerald  Metals,  Inc.  v.  United 
States,  Court  No.  95-06-00782,  Slip  Op. 
98-148  (CIT). 

In  the  Notice  of  Court  Decision  and 
Suspension  of  Liquidation  (63  FR 
67854,  December  9, 1998)  issued 
following  the  CIT's  decision  affirming 
the  ITC's  remand  determination,  the 
Department  indicated  that  it  would 
continue  to  order  the  suspension  of 
liquidation  of  imports  of  pure 
magnesium  from  Ukraine  until  there  is 
a  "conclusive"  decision  in  this  case  and 
that,  if  the  case  was  not  appealed,  or  if 
it  was  affirmed  on  appeal,  the 
Department  would  revoke  the 
antidumping  order  covering  imports  of 
pure  magnesiiun  from  Ukraine. 

Magnesium  Corporation  of  America, 
International  Union  of  Operating 
Engineers,  Local  564,  and  United 
Steelworkers  of  America,  Local  8319 
("appellant")  later  appealed  the  CIT's 
decision  regarding  the  Ukrainian 
imports  to  the  Federal  Circuit.  On  April 
16, 1999,  however,  the  Federal  Circuit 
dismissed  this  appeal  because  the 
appellant  failed  to  file  its  brief  within 
the  specified  deadline.  See  Gerald 
Metals,  Inc.  v.  United  States,  Court  No. 
99-1166,  Order  issued  April  16, 1999 
(Fed.  Cir.). 

As  a  result,  the  CIT's  decision 
affirming  the  ITC's  remand 
determination  is  now  the  "conclusive" 
decision  in  this  case. 

Revocation  of  Antidumping  Duty  Order 

Because  the  ITC  found  no  material 
injiuy  or  threat  of  material  injury  in  its 
remand  determination,  and  the  CIT's 
decision  affirming  the  ITC's  remand 
determination  is  now  the  conclusive 
decision  in  this  case,  the  Department  is 
revoking  the  antidumping  duty  order  on 
pure  magnesiiun  from  Ukraine.  This 
revocation  applies  to  all  entries  of  pure 
magnesium  from  the  Ukraine  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  30. 
1998,  which  was  ten  days  after  the  final 
CIT  decision  not  in  harmony  with  the 
original  agency  determination.  The 
Department  will  instruct  the  Customs 
Service  to  proceed  with  liquidation  of 
all  entries  of  this  meiphandise  entered, 
or  withdrawn  irom  warehouse,  for 
consumption  on  or  after  October  30, 
1998,  without  regard  to  antidumping 
duties,  and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries.  This  notice  is  in 
accordance  with  19  CFR  351.222. 


Dated:  August  17,  1999. 

Bernard  Carreau, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

(FR  Doc.  99-21953-fiIed. 9-23-99;  8:45  am) 

8ILUNG  CODE  3S10-OS-I> 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration  . 

P.D.  073099B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiaslca;  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands  Area; 
Exempted  Rshing  Permit;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  an  exempted  fishing 

permit;  correction. 

SUMMARY:  This  document  corrects  the 
notification  of  issuance  of  exempted 
fishing  permit  (EFP)  99-03  to 
Groundfish  Forum,  Inc.  This  EFP 
authorizes  Groundfish  Forum  to 
conduct  an  experiment  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  that  would  test  the  accuracy  of  at- 
sea  observer  basket  sampling  practices, 
the  design  and  use  of  automated  species 
composition  sampling,  and  the  effect  of 
fish  stratification  in  trawls  on  size 
composition  sampling.  This  notification 
was  published  in  the  Federal  Register 
on  August  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
announcement  of  the  issuance  of  EFP 
99-03  in  the  Federal  Register  on  August 
12. 1999  (64  FR  43986),  contained  an 
oversight.  When  the  Groundfish  Fonun 
requested  that  fishing  under  the  EFP 
take  place  in  Bycatch  Zone  2  (areas  513, 
517,  and  521),  it  thought  that  Statistical 
Area  519  was  included  in  Zone  2.  To 
correct  this  error,  this  document  adds 
Statistical  Area  519. 

Need  for  Correction 

In  FR  Doc.  99-20902,  published 
August  12,  1999  (64  FR  43986),  on  page 
43986,  in  the  second  column,  second 
line  bom  the  bottom,  after  "Bycatch 
Zone  2"  add  "and  Statistical  Area  519." 

Authority:  15  U.S.C.  1801  et  seq. 

Dated:  August  19. 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  99-21946  Filed  8-23-99;  8:45  am] 
BILLINC  CODE  3S10-22-F 
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DEPARTMENT  OF  COMMERCE 

NatkNMl  Oceanic  and  Atmoapheric 
Admlniatration 

[LD.  080499O] 

Marina  Mammala;  HIa  No.  368D 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Issuance  of  permit  amendment. 

summary:  Notice  is  hereby  given  that  Dr. 
James  T.  Harvey,  Moss  Landing  Marine 
Laboratories,  P.O.  Box  450,  Moss   ' 
Landing,  CA  95039-0450,  has  been 
issued  an  amendment  to  scientific 
research  Permit  No.  938. 

ADDRESSES:  The  amendment  and  related 
docimients  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway.  Room  13705. 
Silver  Spring.  MD  20910  (301/71S- 
2289);  and 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd.. 
Smte  4200.  Long  Beach,  CA  90802-4213 
(562/980-4001). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Ruth  Johnson,  301/713-2289. 

SUPPLEMENTARY  INFORMATION:  On  March 
29, 1999,  notice  was  published  in  the 
Federal  Register  (63  FR  14886)  that  an 
amendment  of  Permit  No.  938,  issued 
(60  FR  7753),  had  been  requested  by  the 
above-named  individual.  The  requested 
amendment  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  amendment  authorizes  the 
Holder  to  place  implantable  and  siuface 
VHF  tags  and  TDRs  on  up  to  20  killer 
whales  [Orcinus  orca)  off  the  California 
coast. 

Dated:  August  16, 1999. 
Gene  Nitta, 

Acting  Chief,  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  99-21945  Filed  8-23-99;  8:45  am] 
BNXMQ  CODE  3S10-22-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adiuatmant  of  an  Import  Reatraint 
Limit  and  Sublimit  for  Certain  Cotton 
and  Man-Made  Hber  Textile  Producta 
Produced  or  Manufactured  in  RJi 

August  18,  1999. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit  and  sublimit. 

EFFECTIVE  DATE:  August  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limit  for  Categories  338/ 
339/638/639  and  sublimit  for  Categories 
338-S/339-S/638-S/639-S  are  being 
increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23, 1998).  Also 
see  63  FR  54451.  published  on  October 
9. 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  18. 1999. 
Commissioner  of  Customs, 
Department  of  the  Tr^sury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  2, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Fiji  and  exported  during  the 
twelve-month  period  which  began  on  January 


1, 1999  and  extends  through  December  31, 
1999. 

Effective  on  August  25, 1999,  you  are 
directed  to  increase  the  limit  and  sublimit  for 
the  following  categories,  as  provided  for  , 
under  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limits 

338/339/638/639 

1,485.947  dozen  of 
wtilch  not  more  than 
1,174.295  dozen 
shall  be  in  Cat- 
egories 338-S/339- 
S/638-S/639-S2. 

^The  limit  has  not  been  adjusted  to  account 
for  any  imports  exported  after  Decemt)er  31, 
1998. 

Category    338-S:    only 
6103.22.0(B0,    6105.10.0010 


6105.90.8010 

6110.20.2040. 

6112.11.0030 

339-S:    only 

6104.29.2049. 

6106.90.2510, 

6110.20.1030. 

6110.90.9070, 


HTS    numbers 

6105.10.0030. 

61 09. 1 0.0027,    61 1 0.20. 1 025. 

6110.20.2065,    6110.90.9068. 

and    6114.20.0005;    Category 

HTS    numbers    6104.22.0060. 


6106.10.0010,  6106.10.0030, 
6106.90.3010.  6109.10.0070, 
61 1 0.20.2045,  61 1 0.20.2075, 
6112.11.0040,  6114.20.0010 
and  6117.90.9020;  Category  638-S:  all  HTS 
numbers  except  6109.90.1007.  6109.90.1009. 
6109.90.1013  and  6109.90.1025;  Category 
639-8:  all  HTS  numbers  except 
6109.90.1050.  6109.90.1060.  6109.90.1065 
and  6109.90.1070. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  99-0000  Filed  0-00-99;  8:45  am) 

BILUNG  COOE  aSIO-OR-F 


DEPARTMENT  OF  DEFENSE 

Offica  of  ttM  Sacratary 

SulMilaaion  for  0MB  Review; 
Commant  Requeat 

ACTXm:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Titie  and  OMB  Number:  Analysis  of 
Recruitmeilt  Incentives;  OMB  Number 
0703-{To  Be  Determined]. 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  5,000. 

Responses  per  Respondent:  1. 
"  Annual  Responses:  5,000. 

Average  Burden  per  Response:  30 
minutes. 

Annual  Burden  Hours:  2,500. 


December  31, 
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and  sublimit  for 
Tjvided  for  , 
reement  on 


Bd  twelve-month 
limrt^ 

)47  dozen  of 
h  not  more  than 
4,295  dozen 
!  be  in  Cat- 
les  33&-S/339- 
8-S/639-S2. 

jsted  to  account 
r  December  31, 

HTS  numbers 
,  6105.10.0030. 
,  6110.20.1025. 
,  6110.90.9068, 
0005;  Category 
;  6104.22.0060, 
,  6106.10.0030, 
,  6109.10.0070, 
,  6110.20.2075, 
,  6114.20.0010 
638-S:  all  HTS 
7,  6109.90.1009. 
1025]  Category 
nbers  except 
.    6109.90.1065 

lementation  of 
mined  that 
Qreign  affairs 
>rovisions  of  5 


Implementation 


■99;  8:45  am] 


ISE 


nse  has 
irance.  the 
lection  of 
visions  of  the 
(44  U.S.C. 

:  Analysis  of 
1MB  Number 

lollection. 
;:  5,000. 
ent:  1. 
K). 
tponse:  30 


Needs 


Federal  Register /Vol.  64,  No.  163 /Tuesday,  August  24,  1999 /Notices 


46185 


;  fnd  Uses:  This  collection  of 
informatibn  will  be  a  survey 
administered  to  potential  recruits  and 
used  by  the  Navy  Recruiting  Command 
to  comp^  different  recruiting 
incentiv^  in  order  to  allocate  increases 
in  funding  for  enlistment  bonuses  and 
college  incentives.  Individuals  are  high 
school  s^^iors  or  students  attending 
community  college. 

Affected  Public:  Individuals  or 
Households. 

Frequsacy:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Hksk  Officer:  Mr.  Edward  C. 
Springer^ ! 

Written  comments  and 
recommdodations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Utoom  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  (hearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  JefipTson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  AUgust  18, 1999. 
Patricia  L»  yToppings, 

Alternate  C^SD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  gi-21861  Filed  8-23-99;  8:45  am] 


BILUNG 


^ 


5001-10-M 


DEPARTpilENT  OF  DEFENSE 
Departm«frt  of  ttie  Air  Force 


Privacy 
Racorda 


Af:tof1974: 

i 

:Mei 


Syatamof 


2.500. 


agency:  department  of  the  Air  Force, 
DoD.       :  j 

ACTION:  ^f^tice  to  amend  record  system. 

ri 

SUMMARYJ  The  Department  of  the  Air 
Force  proposes  to  amend  a  system  of 
records  nptice  in  its  inventory  of  record 
systems  Stibject  to  the  Privacy  Act  of 
1974  (5  like.  552a),  as  amended. 
DATES:  T$p  amendment  will  be  effective 
on  September  23, 1999  imless 
comment^  are  received  that  would 
result  in  ^[contrary  determination. 
ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquaners,  Air  Force 
Communi^tions  and  Information 
Center/rPC,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 
FOR  RIRTH^R  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  588-6187. 
SUPPLEM^fTARY  INFORMATION:  The 
Departmant  of  the  Air  Force's  record 


system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  system  being 
amended  are  set  forth  below  followed 
by  the  notice  as  amended,  published  in 
its  entirety. 

Dated:  August  17, 1999. 
L.M .  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F044  AF  OP  B 

SYSTEM  NAME: 

Substance  Abuse  Reorientation  and 
Treatment  Case  Files  (June  11, 1997,  62 
FR  31793). 

CHANGES: 
SYSTEM  UENTinER: 

Delete  entry  and  replace  with  'F044 
AF  SG  B'. 

SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Alcohol  and  Drug  Abuse  Prevention 
and  Treatment  Program.' 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'As  a 
minimum,  the  file  contains  federal 
information,  evaluative  materials, 
diagnostic  assessment,  treatment  plan, 
counseling  case  notes,  treatment 
summary,  and  automated  data  base, 
dociunenting  entry  and  partipation  in 
the  Air  Force  ADAPT  Program,  to 
include:  date  and  means  of 
identification  and  substance  of  abuse.' 


SAFEGUARDS: 

Add  to  entry  'Those  in  computer 
storage  devices  are  protected  by 
computer  system  software.' 


F044  AF  SG  B 

SYSTEM  NAME: 

Alcohol  and  Drug  Abuse  Prevention 
and  Treatment  Program. 

SYSTEM  LOCATION: 

At  servicing  Air  Force  installation 
Alcohol  and  Drug  Abuse  Prevention  and 
Treatment  Program  (ADAPT)  office. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 


compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  military 
personnel  and  dependents,  Air  Force 
civilian  employees,  and  Air  Force 
Reserve  personnel,  who  are  enrolled  in 
the  Alcohol  and  Drug  Abuse  Prevention 
and  Treatment  Program.- 

CATEGORIES  OF  RECORDS  IN  TXE  SYSTEM: 

As  a  minimum,  the  file  contains 
referral  information,  evaluative 
materials,  diagnostic  assessment, 
treatment  plan,  counseling  case  notes, 
treatment  summary,  and  automated  data 
base,  documenting  entry  and 
participation  in  the  Air  Force  ADAPT 
Program,  to  include  date  and  means  of 
identification  and  substance  of  abuse. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  290dd-2,  Confidentiality  of 
Patient  Records;  Air  Force  Instruction 
44-121,  Alcohol  and  Drug  Abuse 
Prevention  and  Treatment  (ADAPT) 
Program;  Air  Force  Instruction  36-810, 
Substance  Abuse  Prevention  and 
Control;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  file  is  used  to  process  members 
in  the  ADAPT  Program;  to  develop  a 
treatment  plan;  to  assist  medical 
providers  in  decisions  for  program 
disposition;  to  document  progress  for 
individuals  enrolled  in  the  ADAPT 
program;  and  to  prepare  recurring 
reports. 

Disclosure  within  the  Air  Force  is 
limited  to  those  individuals  who  need 
the  records  in  connection  with  programs 
relating  to  abuse  treatment, 
rehabilitation,  research,  health,  and 
assignment  to  duty.  Only  persons 
authorized  by  42  U.S.C.  290dd-2  may 
review,  handle  or  have  access  to  the  file. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF^UCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  officials  and  employees  of  the 
Department  of  Veterans  Affairs  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans' 
claims  and  in  providing  medical  care  to 
Air  Force  members. 

Note:_  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective"  of  whether  or  when  he  ceases  to 
be  a  client/ patient,  maintained  in  connection 
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with  the  performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment  function 
conducted,  regulated,  or  directly  or  indirectly 
assisted  by  any  department  or  agency  of  the 
United  States,  shall,  except  as  provided 
therein,  be  conRdential  and  be  disclosed  only 
for  the  purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
The  results  of  a  drug  test  of  civilian 
employees  may  be  disclosed  only  as 
expressly  authorized  under  5  U.S.C.  7301. 
These  statutes  take  precedence  over  the 
Privacy  Act  of  1974,  in  regard  to  accessibility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  Air  Force's 
'Blanket  Routine  Uses'  do  not  apply  to  these 
types  records. 

POUOES  AND  PRACnCCS  FOR  STORING, 
RETMEVINQ,  ACCESSMQ,  RETAINMG,  AND 
DISPOSM6  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and 
computer  and  on  computer  output 
products. 

retrcvabuty: 

Retrieved  by  name,  by  Social  Seciirity 
Niunber,  by  other  identification  niunber 
or  system  identifier. 

safeguards: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Recorded  are 
stored  and  secured  in  lockable 
receptacles  and  are  controlled  by 
personnel  screening.  Those  in  computer 
stmage  devices  are  protected  by 
computer  system  software. 

RETENTWN  AND  OefOSAL: 

For  single  diagnosis  (substance  abuse/ 
dependence  only)  alcohol  and  drug 
abuse  case  files  maintained  at  outpatient 
ADAPT  clinics,  case  files  are  destroyed 
3  years  after  completion  of 
rehabilitation/last  contact.  Records  of 
psychiatric  treatment,  including  multi- 
diagnosis/substance  abuse  cases 
(substance  abuse  and  psychiatric 
treatment),  of  military  personnel  will  be 
retired  to  National  Personnel  Records 
Center,  Military  Personnel  Records,  2 
years  after  year  of  last  treatment. 
Psychiatric  treatment  records,  including 
multi-diagnosis  substance  abuse  cases 
(substance  abuse  and  psychiatric 
treatment),  of  non-military  personnel 
will  be  retired  to  the  NPRC,  Civilian 
Personnel  Records  2  years  after  year  of 
last  treatment.  (Exception:  All  1982  and 
1983  drug  case  files  will  be  maintained 
imtil  30  Sep.  99  in  accordance  with 
current  guidance). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Air  Force  Alcohol  and  Drug  Abuse 
Prevention  and  Treatment  (ADAPT) 


Program  Manager,  Air  Force  Medical 
Operations  Agency,  (AFMOA/SGOC), 
110  Luke  Avenue,  Room  405,  Boiling 
Air  Force  Base,  DC  20332-7050;  and 
ADAPT  Program  Managers  in  the  office 
of  the  command  surgeon  at  major 
command  headquarters;  and  ADAPT 
Program  Managers  at  Air  Force 
installations.  Official  mailing  addresses 
are  published  as  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

NOnRCATION  PROCEDURE: 

Individual  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquires  to  the  ADAPT  Program 
Manager  at  the  serNicing  Air  Force 
installation.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

Requests  to  determine  existence  of  a 
file  should  include  full  name,  grade, 
and  tinit  of  assignment.  Personal  visit 
proof  of  identify  requires  full  name  and 
possession  of  Department  of  Defense 
Armed  Forces  Identification  Card;  or 
driver's  license  and  personal 
recognition  of  ADAPT  staff  member. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  requests 
to  the  ADAPT  Program  Manager 
servicing  AF  installation.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

CONTESTVM  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  fit>m  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  medical 
institutions,  personnel  records, 
individual. 

EXEMPTK)NS  CLAIMED  FOR  THE  SYSTEM: 

None, 
[FR  Doc.  99-21863  Filed  8-23-99;  8:45  am) 
BILLING  COOE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  Syatam  of 
Racorda 

agency:  Department  of  the  Army,  DoD. 


ACTION:  Notice  to  amend  a  system  of 
Records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
September  23. 1999,  unless  comments 
are  received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  Army 
Records  Management  and 
Declassification  Agency,  ATTN:  TAPC- 
PDD-RP  Stop  C55,  Ft.  Belvoir,  VA 
22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
bielow  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  systefn 
report. 

Dated:  August  17. 1999. 
L.M.Bynuni, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0060-20  DAMO 
SYSTEM  NAME: 

Ration  Control/Blackmarket 
Monitoring  Files  (February  22, 1993.  58 
FR  10002). 

CHANGES: 
SYSTEM  IDENTIRER: 

Delete  entry  and  replace  with  'A0060- 
20  USFK'. 


SYSTEM  location: 

Delete  entry  and  replace  with  'U.S. 
Forces  Korea/Eighth  U.S.  Army,  ATTN: 
Jl  Data  Management.  APO  AP  96205- 
0010.  Beer  sale  control  logs  are 
maintained  by  Office  of  Provost 
Marshal,  U.S.  Forces  Korea/Eighth  U.S. 
Army.' 


cateoorMsoi 

Add  to  em 
control  logs. 


Marshal,  U.S 


on  U.S.  facili 
within  thpRi 
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)n  will  be 
otice  on 
s  comments 
ja  a  contrary 

[ficer,  Records 
ision,  Army 


contact:  Ms. 
06-4390  or 


the  records 
I  set  forth 


s  with  'A0060- 


i  with  'U.S. 
Army.  ATTN: 
)  AP  96205- 


CATEQoncs  Of  mnvnuALS  covered  by  the 
system: 

Delete  I  entry  and  replace  with  'All 
memben  of  the  U.S.  Army  in  the 
Republid  of  Korea,  their  dependents, 
civilian  employees,  U.S.  Embassy 
personnel,  contract  personnel,  technical 
representatives,  and  individuals  who 
are  assigned  to  or  imder  the  judicial  or 
adminidtlrative  control  of  the  U.S.  Army; 
who  mawe  purchases  of  controlled  items 
from  authorized  resale  activities  in 
Korea;  "those  authorized  duty-free 
privileges  at  Class  VI  stores, 
commissaries,  retail  outlets,  shoppettes, 
car  care; centers,  and  gas  stations  located 
on  U.S.  I&cilities  and  installations 
within  tfll^e  Republic  of  Korea.' 

CATEGORttS  OF  RECORDS  M  THE  SYSTEM: 

Add  to  end  of  entry  ',  and  beer  sale 
control  logs.' 


PURPOSE^^):  - 

Add  tW  end  of  entry  ',  and  Status  of 
Forces  Agreement  with  the  Republic  of 
Korea." 


RETENTION  Ann  DBPOSAU 

Delete  lentiy  and  replace  with  'Destroy 
when  nollonger  Aeeded  for  ciurent 
operaticjils  or  when  no  longer  needed  to 
meet  ho s  t  country  laws  and  r^gidations.' 


A0060-2) 


USFK 


SYSTEM  NWIE: 

RatioQ  iControl/Blackmarket 
Monitoi^^  Files 

SYSTEM  L^jpATION: 

U.S.  Forces  Korea/Eighth  U.S.  Army, 
ATTN:  jlt  Data  Management  APO  AP 
96205-0010.  Beer  sale  control  logs  are 
maintaii|9d  by  Office  of  Provost 
Marshall  U.S.  Forces  Korea/Eighth  U.S. 
Army. 

CATEGORtt  OF  MDIVIDUAU  COVERED  BY  THE 
SYSTEM:   I! 

All  metnbers  of  the  U.S.  Army  in  the 
Republic  of  Korea,  their  dependents, 
civilian  employees,  U.S.  Embassy 
personn^,  contract  personnel,  technical 
representatives,  and  individuals  who 
are  assigned  to  or  under  the  judicial  or 
adminisbative  control  of  the  U.S.  Army; 
who  mak^  purchases  of  controlled  items 
frtim  authorized  resale  activities  in 
Korea;  those  authorized  duty-free 
privileges  at  Class  VI  stores, 
commissaries,  retail  outlets,  shoppettes, 
car  care  denters,  and  gas  stations  located 
on  U.S.  facilities  and  installations 
within  the  Republic  of  Korea. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  Social  Security 
Number,  passport  number,  citizenship, 
service  component,  dependency  status, 
local  address;  sales  slips  and  control 
sheets  used  in  sale  of  controlled  items 
by  U.S.  Forces;  over  spending/over 
purchase  printouts  produced  by  central 
computer  facilities,  and  beer  sale 
control  logs. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army, 
Status  of  Forces  Agreement  between  the 
United  States  of  America  and  the 
Republic  of  Korea;  and  E.O.  9397  (SSN). 

PURPOSE(S) 

To  assist  commanders  and  U.S. 
Armed  Forces  investigative  agents  in 
monitoring  purchases  of  controlled 
items;  to  produce  ration  control  plates 
for  authorized  users;  to  maintain  record 
of  selected  controlled  item  purchases  at 
retail  fecilities  and  suspected  violators 
of  the  system;  and  to  comply  with  Joint 
Service  hlack-market  monitoring  control 
policy,  and  Status  of  Forces  Agreement 
with  the  Republic  of  Korea. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

An  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

To  provide  information  to  the  host 
coimtay,  required  by  the  Status  of  Forces 
Agreement  between  the  United  States  of 
America  and  the  host  country. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRKVmG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  tapes, 
microfiche,  and  floppy  diskettes. 

RETRIEVABIUrY: 

By  name  and/or  Social  Security 
Niunber. 

SAFEGUARDS: 

Records  are  accessed  only  by 
authorized  personnel  having  official 
need  therefor.  During  off  duty  hours,  the 
facility  housing  the  records  is  secured 
by  soimd  activated  alarm. 

RETENTION  AND  DISPOSAL: 

Destroy  when  no  longer  needed  for 
current  operations  or  when  no  longer 


needed  to  meet  host  country  laws  and 
regulations. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

•     Commander,  U.S.  Forces,  Korea, 
ATTN:  FKJl-DM,  Unit  15237,  APO  AP 
96205-0010  and  Provost  Marshal,  U.S. 
Forces,  Korea,  Unit  15237,  APO  AP 
96205-0010. 

NOTIFICATION  PROCEDURE: 

Individual's  seeking  access  to 
determine  whether  information  about 
themselves  is  contained  in  this  system 
should  address  written  inquiries  to  the 
Commander,  U.S.  Forces,  Korea.  ATTN: 
FKJl-DM,  Unit  15237,  APO  AP  96205- 
0010. 

Individual's  shoiUd  provide  their  full 
name.  Social  Security  Number,  address, 
details  concerning  the  expulsion  or 
embar  action,  and  signatiire. 

RECORD  ACCESS  PROCEDURES: 

Individual's  seeking  access  to 
determine  whether  information  about 
themselves  is  contained  in  this  system 
should  address  written  inquiries  to  the 
Commander,  U.S.  Forces,  Korea  ATTN: 
FKJl-DM,  Unit  15237,  APO  AP  96205- 
0010. 

Individual's  should  provide  their  full 
name.  Social  Seciuity  Number,  address, 
details  concerning  the  expulsion  or 
embar  action,  and  signature. 

CONTESTVIQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21,  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  individual's  application  for 
ration  control  privileges,  recorded  sales 
at  retail  outlets,  and  orders  made 
through  exchange  catalog  sales  at  U.S. 
facilities  and  installations  within  the 
Republic  of  Korea. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  99-21862  Filed  8-23-99;  8:45  am] 

nUJNG  COOE  S001-10-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 
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DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  23, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regiilatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503-or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL©OMB.EOP.GOV. 
SUPPLEMENTARY  IMFORMATXM:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public  ^ 

consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  pwpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
coUection;  and  (6)  Reporting  and/or 
Recordkeeping  biuden.  OMB  invites 
public  comment. 

Dated:  August  18. 1999. 

William  E.  Burrow. 

Team  Leader,  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Application  for  Grants  Under 
the  Developing  Hispanic-Serving 
Institutions  Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  100 
Burden  Hours:  850 

Abstract:  This  information  is  required 
of  institutions  of  higher  education 
designated  eligible  to  apply  for  grants  as 
Hispanic-Serving  Institutions  under 


Title  V,  Part  A  of  the  Higher  Education 
Act  of  1965,  as  amended.  This 
information  will  be  used  in  the 
evaluation  process  to  determine 
whether  proposed  activities  are 
consistent  with  legislated  activities,  and 
to  determine  the  dollar  share  of  the 
Congressional  appropriation. 

Written  comments  and  requests  for 
copies  of  the  proposed  information 
collection  request  should  be  addressed 
to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  5624,  Regional  Office  Building  3, 
Washington.  DC  20202-4651,  or  should- 
be  electronically  mailed  to  the  internet 
address  OaO_IMG_Issue8@ed.gov,  or 
should  be  £axed  to  202-708-9346. 

For  questions  regqrding  burden  and/ 
or  the  collection  activity  requirements, 
contact  foe  Schubart  at  202-708-9266. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  William  D.  Ford  Federal  Direct 
Loan  Program:  Repaymmit  Plan. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Burden: 

Responses:  2,650,000 

Burden  Hours:  874,500 

Abstract:  Borrowers  who  receive 
loans  through  the  WUliam  D.  Ford 
Federal  Direct  Loan  Program  will  use 
this  form  to  select  a  repayment  plan  for 
their  loan(s). 

Written  comments  and  requests  for 
copies  of  the  proposed  information 
collection  request  should  be  addressed 
to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov,  or 

should  be  faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  foe  Schubart  at  202-708-9266. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339. 

(FR  Doc.  99-21875  Filed  8-23-99;  8:45  am] 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

[Dociwt  No.  RPS7-287-036] 

El  Paeo  Natural  Gas  Company;  Notice 
of  Compliance  Riing 

August  18, 1999. 

Take  notice  that  on  Augmt  13,1 999, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  and  acceptance  by 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Letter 
Agreement  between  El  Paso  and  Dynegy 
Marketing  and  Trade,  formerly  Natural 
Gas  Clearinghouse. 

El  Paso  states  that  the  Letter 
Agreement  is  being  filed  to  comply  with 
the  Commission's  order  issued  July  29, 
1999  at  Docket  No.  RP97-287-019,  et 
al.,  and  is  proposed  to  become  effective 
on  June  11, 1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-21872  Filed  8-23-99;  8:45  am) 
8ILUNQ  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

[Dociwt  No.  ER9»-3322-000] 

Electric  Ciearinghouee,  Inc.,  Illinoie 
Power  Company;  Notice  of  HIIng 

August  18, 1999. 

Take  notice  that  on  August  12, 1999, 
Electric  Clearinghouse,  Inc.  (ECI)  and 
Illinois  Power  Company  (Illinois 
Power),  tendered  for  filing  an 
amendment  to  its  June  21, 1999,  filing 
in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  R^4ulat 
First  StreM,  NE 
in  accord^ce  ^ 
oftheConmis! 
and  Proceiure 
385.214).  ^11  SI 
should  bcj  filed 
1999.  Protests  i 
I  Commissi(^n  to 
I  appropriate  act 
not  serve  to  ma 
I  the  proceeding 
become  a  party 
intervene*  Copi 
file  with  t^e  Cc 
available  fbr  pi 
filing  may  also 
Internet  at  http 
online/rimjB.hti 

assistancdlC 

■'1 

Linwood  A.  Wati 


DEPARTipNT 

Federal  Eherg^ 
Commieeion 

[Docket  Nd.  RP9I 

Natural  GMb  Pi| 
America;  Notic 

August  18.  |lJ999. 
Take  nonce  i. 
Natural  Gkk  Pip 
America  (Hatiu 
Activity  Riaport 
Service  fotthe  ] 
through  JiUte,  1 
Natural  isitates 
this  filing  |i^  coi 
Paragraph  (6)  o 

I  Regulatory  Con 
June  30,  ldi98  ii 
001,  whichiautl 
provide  Rtie  Sc 

I  effective  July  1 . 
Natural  jsjlates 

I  have  beenjiiaih 
on  the  official  s 
RP98-145. 
Any  person  d 

I  filing  should  fil 
Federal  Energy 
888  First  Street, 
20426,  in  accor< 
385.211  o|  the  C 
Regulatiodi.  All 
filed  as  provide 
the  Comm^^sioi 
will  be  considei 
in  determining  i 
be  taken,  but  wi 
protestants  ipart 
Copies  of  ijljiis  fi 
Commissi(titi  an( 
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irotest  this 
with  the 

Commission, 
lington,  DC 

Section 
a's  Rules  and 
ests  must  be 
n  154.210  of 
ions.  Protests 
Commission 
hate  action  to 
e  to  make 
troceedings. 
.  file  with  the 
able  for  public 
eference 
idewed  on  the 
i.us/online/ 
122  for 


}-99:  8:45  am] 


Energy  Riigulatory  Commission,  888 
First  Street.  ME..  Washington,  DC  20426, 
in  accord^ce  with  Rules  211  and  214 

I  of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  ^l\  such  motions  and  protests 
should  b€(  pled  on  or  before  August  27, 
1999.  Protests  will  be  considered  by  the 

[  Commission  to  determine  the 

I  appropria(te  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proce^ings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 

I  intervene*  Copies  of  this  filing  are  on 
file  with  t^e  Conunission  and  are 
available  f6r  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/riito.htm  (call  202-208-2222  for 
assistanc^K. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  9* -21874  Filed  8-23-99;  8:45  am] 
BIUJNG  CODE  a717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisstbn 

[Docket  Nd.  RP98-1 45-003] 

Natural  Gi  b  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

August  18.  iipgg. 

Take  noitlce  that  on  August  13. 1999, 
Natural  Ga$  Pipeline  Company  of 
America  (hjatiual)  tendered  for  filing  its 
Activity  Riaport  for  Rate  Schedule  PALS 
Service  for'the  period  July  1, 1998 
through  Jiiae,  1999. 

Natural  mates  that  it  has  submitted 
this  filing  ii|i  compliance  with  Ordering 
Paragraph!  (B)  of  the  Federal  Energy 
Regulatory  Commission's  order  issued 
June  30,  l6i98  in  Docket  No.  RP98-145- 
001,  which  authorized  Natural  to 
provide  Rate  Schedule  PALS  service 
effective  JtUy  1. 1999. 

Natural  jstates  that  copies  of  the  filing 
have  beenjiiailed  to  all  parties  set  out 
on  the  official  service  list  in  Docket  No. 
RP98-145. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Eu^rgy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  o^the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conun^lsion's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  1jl|Lis  filing  are  on  file  with  the 
Commissiijit)  ^"^d  are  available  for  public 


inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-21873  Filed  8-23-99;  8:45  am] 

HLUNO  CODE  6n7-01-« 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP93-5-034  and  RP93-96- 
013] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Rling 

Augxist  18. 1999. 

Take  notice  that  on  August  13, 1999, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a  group 
of  pro  forma  tariff  sheets,  workpapers 
and  other  materials  applicable  to  the 
period  bom  April  1, 1993  through 
October  31,  1994  during  which 
Northwest's  rates  as  established  in 
Docket  Nos.  RP93-5  and  RP93-96  were 
applicable. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  July  14, 1999  Order  on 
Remand  and  Setting  Issue  for  Hearing 
Before  An  ALJ  in  Docket  Nos.  RP93-5- 
031  and  RP93-96-006.  Northwest  states 
that  it  has  submitted  (1)  A  recalculation 
of  its  rates  in  this  proceeding  to  give  a 
two-thirds  weight  to  the  IBES  five-year 
projections  and  a  one-third  weight  to 
the  long-term  growth  factor  in  the  DCF 
analysis;  (2)  a  plan  to  impose  surcharges 
to  recover  the  excess  refunds  made  for 
the  April  1, 1993  through  October  31, 
1994  period,  together  with  interest;  and 
(3)  pro  forma  tariff  sheets  that  set  forth 
the  appropriate  siucharges. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  lists 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-21871  Filed  8-23-99:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Science  Advisory  Board 

[FRL-«427-7] 

Notification  of  Public  Advisory 
Committee  lyieetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  notice 
is  hereby  given  that  several  Committees 
of  the  Science  Advisory  Board  (SAB) 
will  meet  on  the  dates  and  times 
described  below.  All  times  noted  are 
Eastern  Time.  All  meetings  are  open  to 
the  public,  however,  seating  is  limited 
and  available  on  a  first  come  basis. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  US  Environmental 
Protection  Agency  (EPA)  office  and  are 
not  available  from  the  SAB  Office. 
Public  drafts  of  SAB  reports  are 
available  to  the  Agency  and  the  public 
from  the  SAB  office.  Details  on 
availability  are  noted  below. 

1.  Research  Strategies  Advisory 
Committee  (RSAC) 

The  Research  Strategies  Advisory 
Committee  (RSAC)  of  3ie  Science 
Advisory  Board  (SAB)  will  meet  on 
Thursday  and  Friday,  September  23  and 
24, 1999  in  Room  6013  at  the  US 
Environmental  Protection  Agency  (US 
EPA),  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW,  North 
Lobby,  Washington.  DC  20004  (Federal 
Triangle  Metro  Stop).  The  meeting  will 
begin  at  8:30  am  and  end  no  later  than 
5:30  pm  each  day. 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  be:  briefed  on  the 
planning  for  the  EPA's  FY  2001  Science 
&  Technology  Budget  submission;  to  be 
briefed  on  the  Agency's  Science 
Strategic  Plan;  to  plan  the  upcoming 
joint  RSAC/ORD  Board  of  Scientific 
Counselors  (BOSC)  review  of  the 
Science  To  Achieve  Results  (STAR) 
Program;  and  to  conduct  a  peer  review 
of  the  Agency's  peer  review  process. 

Proposed  Charge  Questions: 
Committee  will  offer  its  advice  on:  How 
is  the  peer  review  process  working? 
What  works  best?  What  needs 
improvement? 
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For  Fxuther  Information  Concerning 
the  Meeting:  Members  of  the  public 
desiring  additional  information  about 
the  meeting  should  contact  Dr.  John  R. 
Fowle  m.  Designated  Federal  Officer 
(DFO).  Research  Strategies  Advisory 
Committee,  Science  Advisory  Board 
(1400A),  US  EPA,  401  M  Street,  SW, 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-4547;  fax  at  (202)  501- 
0323;  or  via  e-mail  at 
<fowle.jack@epa.gov>.  A  copy  of  the 
draft  agenda  and  copies  of  the 
background  material  will  be  available 
approximately  two  weeks  prior  to  the 
meeting  on  the  SAB  website 
(www.epa.gov/sab)  or  from  Ms.  Betty 
Fortune  at  the  address  and  fex  noted 
above  or  by  phone  at  (202)  564-4533. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Subcommittee  must  contact  Dr.  Fowle 
in  writing  (by  email,  by  letter  or  by 
fax — see  previously  stated  information) 
no  later  than  12  noon  Eastern  Time, 
Thursday,  September  16, 1999  in  order 
to  be  included  on  the  Agenda.  Public 
comments  will  be  limited  to  ten  minutes 
per  speaker  or  organization.  The  request 
shomd  identify  the  name  of  the 
individual  m^ung  the  presentation,  the 
organization  (if  any)  they  will  represent, 
any  requirements  for  audio  visual 
equipment  (e.g.,  overhead  projector, 
35nmi  projector,  chalkboard,  etc),  and  at 
least  35  copies  of  an  outline  of  the 
issues  to  be  addressed  or  of  the 
presentation  itself. 

2.  ExecutiTe  Committee  (EC) 

The  Science  Advisory  Board's  (SAB) 
Executive  Committee  (EC)  will  conduct 
a  public  teleconference  meeting  on 
Thursday,  September  30, 1999,  between 
the  hours  of  11  am  and  1  pm,  Eastern 
Time. 

The  meeting  will  be  coordinated 
through  a  conference  call  connection  in 
Room  6013  at  the  US  Environmental 
Protection  Agency  (US  EPA),  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue, 
NW,  North  Lobby.  Washington,  DC 
20004  (Federal  Triangle  Metro  Stop). 
The  public  is  welcome  to  attend  the 
meeting  physically  or  through  a 
telephonic  link.  Additional  instructions 
about  how  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Priscilla  Tillery-Gadson  at 
(202)  564-4633,  or  via  e-mail  at: 
<tillery.priscilla@epa.gov>  by 
September  23. 1999. 

During  this  meeting  the  Executive 
Committee  plans  to  review  draft  reports 
from  its  Committees.  Anticipated  drafts 
include:  a)  Environmental  Economics 
Advisory  Committee's  (EEAC)  "Review 
of  the  Economic  Analysis  Guidelines"; 
b)  Environmental  Processes  and  Effects 


Committee's  (EPEC)  "Advisory  on  the 
Eco  Soils  Screening  Level";  and  c) 
Environmental  Engineering  Committee's 
(EEC)  "Review  of  the  Utility  of  Proactive 
Technical  Advice:  The  EEC 
Experience."  Please  check  with  Ms. 
Tillery-Gadson  prior  to  the  meeting  to 
confinn  any  changes  in  the  planned 
review  schedule. 

For  Further  hiformation:  Any  member 
of  the  public  wishing  further 
information  concerning  the  meeting  or 
wishing  to  submit  comments  should 
contact  Dr.  Donald  G.  Barnes, 
Designated  Federal  Officer  (DFO)  for  the 
Executive  Committee,  Science  Advisory 
Board  (1400A).  US  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  telephone  (202) 
564-^533;  FAX  (202)  501-0323;  and  via 
e-mail  at:  <bames.don@epa.gov>. 
Copies  of  the  draft  reports  are  available 
bom  the  same  source,  or  from  the  SAB 
Website  (http://www.epa.gov/sab)  at 
least  one  week  prior  to  the  meeting. 

3.  Advisory  Council  on  Clean  Air 
Compliance  Anal3rsis 

The  Advisory  Council  on  Clean  Air 
Compliance  Analysis  of  the  Science 
Advisory  Board  (SAB)  will  hold  a 
public  teleconference  on  Friday, 
October  1, 1999  bom  11  am-l:0O  pm. 
Eastern  time.  The  meeting  will  be 
coordinated  through  a  conference  call 
connection  in  room  6013  at  the  US 
Enviroimiental  Protection  Agency  (US 
EPA),  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW,  North 
Lobby,  Washington,  DC  20004  (Federal 
Triangle  Metro  Stop).  The  public  is 
welcome  to  attend  the  meeting 
physically  or  through  a  telephonic  link. 
Additional  instructions  about  how  to 
participate  in  the  conference  call  can  be 
obtained  by  calling  Ms.  Diana  Pozun 
(see  below). 

At  this  public  teleconference  the 
Council  will  complete  its  review  of  the 
draft  The  Benefits  and  Costs  of  the 
Clean  Air  Act,  1990  to  2010;  EPA  Report 
to  Congress  (U.S.  EPA,  Office  of  Air  and 
Radiation  and  Office  of  Policy,  August 
1999),  prepared  by  the  Agency  as  part 
of  implementing  section  812  of  the 
Clean  Air  Act  Amendments  (CAAA)  of 
1990.  It  will  also  review  a  draft  L,etter 
Advisory  developed  by  the  Health  and 
Ecological  Effects  Subcommittee  (HEES) 
of  the  Council  after  its  public  meeting 
on  June  28  and  29, 1999.  The  draft  is 
entitled  The  Clean  Air  Act  Amendments 
(CAAA)  Section  812  Prospective  Study 
of  Costs  and  Benefits  (1999):  Advisory 
by  the  Health  and  Ecological  Effects 
Subcommittee  on  Initial  Assessments  of 
Health  and  Ecological  Effects;  Part  2. 
The  draft  Letter  Advisory  will  be  posted 


on  the  SAB  website  at  http:// 
www.epa.gov/sab. 

The  public  can  find  background  on 
the  Prospective  Study  and  previous 
meetings  this  year  of  the  Council  and  its 
subcommittees  in  the  Federal  Register 
[See  64  FR,  15160,  March  30, 1999;  64 
FR  30516-30517,  June  8, 1999;  64  FR 
31572-31575.  June  11, 1999].  For 
further  information  concerning  the 
teleconference  described  in  this  section, 
please  contact  the  individuals  listed 
below. 

For  Further  Information:  (a) 
Contacting  Program  Office  Staff  and 
Obtaining  Review  Materials — ^To  obtain 
copies  of  the  final  draft  CAA  section  812 
Prospective  Study,  please  contact  Ms. 
Catrice  Jefferson,  Office  Manager,  Office 
of  Policy  Analysis  and  Review  (OPAR), 
(Mail  Code  6103),  US  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington.  DC  20460.  Tel.  (202)  260- 
5580;  FAX  (202)  260-9766.  or  via  e-mail 
at  <jefferson.catrice@epa.gov>.  To 
discuss  technical  aspects  of  the  final 
draft  dociunent.  please  contact  Mr. 
James  DeMocker,  Office  of  Policy 
Analysis  and  Review  (OPAR)  (Mail 
Code  6103),  US  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  Tel.  (202)  260- 
8980;  FAX  (202)  260-9766,  or  via  e-mail 
at:  <democker.jim@epa.gov>. 

(b)  Contacting  SAB  Staff  and 
Obtaining  Meeting  Information — ^To 
obtain  copies  of  the  meeting  agenda,  the 
draft  Letter  Advisory,  or  Coimcil  roster, 
please  contact  Ms.  Diana  L.  Pozun, 
Management  Assistant  to  the  Council, 
Science  Advisory  Board  (1400A),  US 
Environmental  Protection  Agency, 
Washington  DC  20460;  at  Tel.  (202) 
564-4544;  FAX  (202)  501-0582;  or  via 
e-mail:  <pozun.diana@epa.gov>.  To 
disctiss  technical  or  logistical  aspects  of 
the  Council  review  process,  please 
contact  Dr.  Angela  Nugent  at  Tel.  (202) 
564-4562;  or  via  e-mail: 
<nugent.angela@epa.gov>).  Designated 
Federal  Officer  (DFO)  to  the  Council, 
Science  Advisory  Board  (1400A).  US 
Environmental  Protection  Agency, 
Washington  DC  20460.  To  obtain 
information  concerning  the 
teleconference  and  how  to  participate  in 
the  Conference  Room  location  or  to  call 
in.  please  contact  Ms.  Pozim. 

(c)  Providing  Public  Comments  to  the 
SAB — To  request  time  to  provide  brief 
oral  comments  at  the  meeting,  please 
contact  Ms.  Diana  L.  Pozun  in  writing  by 
mail.  FAX  or  E-Mail  at  the  addresses 
given  above  no  later  than  12  noon  by 
Thursday.  September  24, 1999.  Please 
be  sure  to  provide  a  summary  of  the 
issue  you  intend  to  present,  your  name 
and  address  (incl.  phone,  fax  and  e- 
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the  organization  (if  any)  you 
lent.  Written  comments 
submitted  to  Ms.  Pozun  at  the 
ess  prior  to  the  meeting  date. 


ProvidinU  Oral  or  Written  Conunents  at 
SABMe^ings 

The  Sdibnce  Advisory  Board  expects 
that  publib  statements  presented  at  its 
meetings  tvill  not  be  repetitive  of 
previously  submitted  oral  or  written 
statemenjt^.  In  general,  each  individual 
or  group  tihaking  an  oral  presentation 
will  be  liiiuted  to  a  total  time  of  ten 
minutes.  I  {"or  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  mjifiutes  total.  Written  comments 
(at  least3$  copies)  received  in  the  SAB 
Staff  Offiicie  siifficiently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  committee  at  its 
meeting. 

Additional  information  concerning 
the  Sciei]|Qe  Advisory  Board,  its 
structure^  {function,  and  composition, 
may  be  f6imd  on  the  SAB  Website 
(ht^://wWw.epa.gov/sab)  and  in  The 
Annual  ^^port  of  the  Staff  Director 
which  is  available  from  the  SAB 
Publicaticxas  Staff  at  (202)  564-4533  or 
via  fax  at{|202)  501-0323. 


Meeting  Access:  Individuals  requiring 
special  accommodation  at  this 
teleconference  meeting,  including 
wheelchair  access  to  the  conference 
room,  should  contact  the  appropriate 
DFO  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  August  18,  1999. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  99-21942  Filed  8-23-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-868;  FRL-606»-6] 

Notice  Of  HIing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-868,  must  be 
received  on  or  before  September  23, 
1999. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 


Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  hi 
person  bring  comments  to:  Rm.  119,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  imder 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  pubUcly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


>rodu<|lj 


Manager 


Kathryn  B6^ 


Cynthia  Gl 
(PM  22) 


^Parker 


Office  location/telephone  numt)er 


Rm.  0616,  CM  #2,  703-305-6304.  e-mail:tx)yJe.kathiyn©epamail.epa.gov. 
Rm.  229,  CM  #2,  703-305-7740.  e-mail:  giles-parker.cynttiia©  epamail.epa.gov. 


Address 


1921  Jefferson  Davis  IHwy,  Ar- 
lington, VA 
Do. 


SlfTTARY  INFORMATKm:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  f0t>d  commodities  under  section 
408  of  th^JFederal  Food,  Drug,  and 
Comestic  Xct  (FFDCA),  21  U.S.C.  346a. 
EPA  has  4^tennined  that  these  petitions 
contain  delta  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)j  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  idata  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  esta^ished  for  this  notice  of  filing 
imder  do^et  control  number  [PF-868 1 
(includint^comments  and  data 


submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fit)m  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginnmg  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  conunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 


electronic  form  must  be  identified  by 
the  docket  number  (insert  docket 
number)  and  appropriate  petition 
number.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements.      .  ^ 

Dated:  August  13. 1999. 

Jajnes  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
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by  section  408(d)(3)  of  the  FFDCA.  The 
siunmaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Cmtie  Intamatioiiale  dTtudas  da 
Lindane  (CI.E.L.)  and  its  member 
company  Inquinosa  S  A. 

PP9F5057 

EPA  has  received  a  pesticide  i>edtion 
(9F5057)  from  Centre  Internationale 
d'Etudes  du  indane  (C.I.E.L.)  and  its 
member  company  Inquinosa  S.A.,  c/o 
Charles  A.  0'Ck)nner  m,  Esq.,  McKenna 
&  Cimeo,  L.L.P.,  1900  K  Street.  NW., 
Washington,  DC  20006-1108,  proposing 
piusuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  lindane  in  or  on  the  raw 
agricultural  commodities  (RAC) 
broccoli,  brussels  sprouts,  cabbage, 
catUiflower,  celery,  collards,  kale, 
kohlrabi,  lettuce,  mustard  greens, 
spinach,  and  Swiss  chard  at  0.05  parts 
per  million  (ppm),  com  (grain)  at  0.01 
ppm.  and  com  (forage  and  fodder)  and 
radish  at  0.1  ppm.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufGciency  of  the  submitted  data  at 
this  time  or  whether  the  data,  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Use  of  lindane  as 
a  seed  treatment  results  in  uptake  of 
lindane  and  extensive  metabolism 
within  the  plant.  The  primary  residue  in 
RAC  was  parent  lindane.  Lindane 
metabolizes  in  plants  through  the  same 
processes  found  in  mammalian  animals, 
i.e.  dehydrogenation, 
dehydrochlorination,  hydroxylation, 
and  conjugation.  Thus,  the  terminal 
metabolites  for  plants  and  animals  are 
the  same  chorophenols,  chlorobenzenes, 
etc.  and  conjugates  of  these  classes  of 
compounds. 

2.  Analytical  method.  A  multi-residue 
method  is  currently  being  used  by  the 
United  States  food  and  drug 
administration  (FDA)  to  determine 
lindane  residues  in  raw  and  processed 


agricultural  conunodities,  in  order  to 
monitor  for  tolerance  compliance.  The 
pesticide  analjrtical  manual  (PAM) 
method  for  non-fatty  foods  by  GLC, 
PAM  212.1,  has  also  been  validated  for 
determination  of  lindane  residues. 

3.  Magnitude  of  residues.  Lindane 
residues  were  determined  in  mustard, 
radish,  field  com,  sweet  com,  and 
spinach,  using  radio-labeled  lindane 
applied  as  a  seed  treatment.  Residues  of 
parent  lindane  were:  Radish  roots;  0.030 
ppm;  mustard  leaves,  0.017  ppm;  field 
com  foliage,  0.008  ppm;  sweet  com 
foliage  0.012  ppm;  field  com  grain,  < 
0.01  ppm;  sweet  com  grain,  <  0.01  ppm; 
and  spinach,  <  0.02  ppm.  Residues  in 
animal  tissues,  milk,  and  eggs  will  be 
negligible,  based  on  transfer  factors 
determined  in  animal  feeding  studies, 
the  low  residue  levels  in  animal  feed 
items,  and  the  limited  market  share. 

B.  Toxicological  Profile 

1.  Acute  toxicity— i.  A  rat  acute  oral 
study  with  an  LDsoS  of  88  to  150 
milligram  kilogram  (mgkg)  (Toxicity 
Category  11). 

ii.  A  rabbit  acute  dermal  study  with 
an  LDso  of  500  to  1 ,000  mg/kg  (Toxicity 
Category  II). 

iii.  A  primary  eye  irritation  study  in 
the  rabbit  showing  moderate  eye 
irritation,  (EPA  Category  II). 

iv.  A  primary  dermal  irritation  study 
in  the  rabbit  showing  moderate 
irritation,  (EPA  Category  II). 

2.  Genotoxicty.  Lindane  has  been 
subject  to  a  large  number  of  gentoxicity 
assays  using  many  different  test 
systems.  In  vitro  Ames/ Salmonella 
mutagenicity  assays  were  negative  for 
mutagenic  potential.  Other  point 
mutations  assays  in  bacteria  were  also 
negative.  The  induction  of  chromosomal 
aberrations  was  not  observed  in  vivo 
assays  and  in  vitro  assays  were  either 
negative  or  equivocal.  Sister  chromatid 
exchange  and  micronucleus  assays  were 
negative.  Dominant  lethal  assays  gave 
variable  results. 

3.  Reproductive  and  developmental 
toxicity.  Lindane  is  not  considered  to  be 
a  reproductive  or  a  developmental 
toxin.  In  a  2-generation  reproduction 
study,  the  no-observed  adverse  effect 
level  (NOAEL)  for  reproductive  and 
developmental  toxicity  was  20  ppm.  In 
a  developmental  toxicity  study,  the  rat 
maternal  NOAEL  and  the 
developmental  NOAEL  were  5  mg/kg/ 
day.  The  developmental  NOAEL  for  the 
rabbit  was  10  mg/kg/day  while  the 
maternal  NOAEL  was  less  than  5  mg/kg/ 
day  based  on  reduced  food 
consumption,  reduced  weight  gain, 
slight  tachypnea  and  letha^. 

4.  Subchronic  toxicity.  Nmety-day 
feeding  studies  were  conducted  in  mice 


and  rats  with  lindane.  The  NOAEL  for 
the  mouse  study  was  greater  than  10 
ppm  highest  dose  tested  (HDT),  for  the 
rat  study,  the  NOAEL  was  10  ppm  (0.75 
mg/kg/day).  Renal  effects  observed  were 
related  to  a2u-globulin  and  are  not 
relevant  to  human  safety.  Hepatocellular 
hypertrophy  and  neurotoxicity  were 
observed  at  the  higher  dose  levels.  A  14 
week  inhalation  study  in  mice  had  a 
NOAEL  0.3  mg/cubic  meter.  In  a  90-day 
inhalation  study  in  rats,  the  NOAEL  was 
0.6  mg/cubic  meter.  Ninety-day  dermal 
toxicity  studies  have  been  conducted  in 
rats  and  rabbits.  In  both  species,  the 
NOAELs  were  10  milligrams  per 
kilograms  bodyweight  per  day  (mg/kg 
bw/day). 

5.  chronic  toxicity.  A  2-year  feeding 
study  was  conducted  in  dogs  with 
lindane.  The  NOAEL  was  for  this  study 
50  ppm.  In  a  2-year  feeding  study  in 
rats,  hepatocellular  hjrpertrophy  and 
renal  effects  related  to  a2u-globulin  were 
observed  above  the  NOAEL  of  0.7 
(males)  and  0.8  (females)  mg/kg  bw/day. 
Carcinogenicity  -  Lindane  is  not 
carcinogenic  to  rats.  A  2-year  combined 
chronic  toxicity/oncogenicity  study  in 
the  rat  was  negative  for  carcinogenicity 
and  had  a  chronic  toxicity  NOAEL  of  10 
ppm  (0.47  mg/kg  bw/day)  based  on  a 
slight  increase  in  mortality  and  effects 
on  the  liver.  A  total  of  8  mouse 
oncogenicity  studies  have  been 
conducted  in  several  strains  of  mice. 
The  results  of  these  studies  have  been 
variable  and  none  of  the  studies  are 
considered  by  the  Agency  to  be 
adequate  for  a  cancer  risk  assessment.  A 
ninth  study  is  in  progress. 

6.  Animal  metabolism.  The 
metabolism  of  lindane  has  been 
thoroughly  investigated.  Lindane  does 
not  appear  to  bioaccumulate  in  tissues. 
Lindane  is  rapidly  absorbed  and 
metabolized.  The  metabolism  of  lindane 
occurs  via  several  different  pathways. 
Major  routes  of  metabolism  include 
stepwise  elimination  of  chlorines  and 
conjuations  with  svilfates  and 
glucuronides.  Another  pathway  is  via 
the  formation  of  mercapurates. 

7.  Metabolite  toxicology.  Dietary 
residues  are  comprised  of  lindane  and  a 
variety  of  metabolites.  The  dietary 
residues  are  qualitatively  the  same  as 
those  formed  in  the  rat  and  have  thus 
been  bioassayed  in  the  available  toxicity 
studies.  These  metabolites  are  not 
considered  to  present  a  significant 
toxicological  risk. 

8.  Enaocrine  disruption.  There  was  no 
evidence  that  exposiue  to  lindane  had 
any  effect  on  reproduction,  fertility  or 
mating  indices,  development  or 
maturation  of  embryos,  or  development, 
growth  and  siirvival  of  offspring  in  the 
battery  of  short-term,  chronic. 
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reproduct  ve  and,  developmental 
mammalian,  avian  and  aquatic  studies 
conducted.  There  were  no  gross  or 
microscopic  pathologic  effects  in 
endocrin&;  organs  or  endocrine-sensitive 
tissues,  ok'iin  any  reproductive  organs, 
tissues  or  endpoints  that  were 
considered  related  to  exposure  to 
lindane,  "^ere  is  negligible  risk  of 
endocrine  disruption  in  humans  or 
wildlife  a3  a  result  of  these  proposed 
uses. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Estimates  of  dietary  exposiu^  to 
residues  pf  lindane  from  the  proposed 
uses  are  Extremely  low.  A  reference 
dose  (Rfdl  of  0.0047  was  established  by 
EPA  based  upon  a  100-fold  uncertainty 
factor  and  [the  NOAEL  in  the  chronic  rat 
study.  Mi^dmiun  dietary  residues  from 
the  requejsted  uses  result  in  an  exposure 
that  is  le^s  than  2%  of  the  reference 
dose  (Rfp)  for  children  1-6  years,  the 
most  sensitive  sub-population. 

ii.  Drii^ng  water.  Given  the  use 
pattern  (sbed  treatment)  strong  soil 
binding  dharacteristics  and  low  soil 
mobility  « lindane,  the  risk  of 
significaiit  ground  and  surfoce  water 
contaminBtion  and  exposiu^  via 
drinking  vrater  is  considered  to  be 
negligible. 

2.  Non-'4ietary  exposure.  There  are  no 
currentlyjiegistered  pesticidal  uses  of 
lindane  that  would  result  in  non-dietary 
exposure! 

D.  Cumulative  Effects 

Lindanp  falls  into  the  common 
category  ( >f  chlorinated  hydrocarbon 
insecticidf  s  however,  there  is  no 
informati:]|n  to  suggest  that  lindane  has 
a  common  mechanism  of  mammalian 
toxicity  vnth  any  other  pesticide.  It  is 
not  appropriate  to  combine  exposures  in 
this  case. 

E.  Safety  f^termination 

1.  U.S.  k^opulation.  As  presented 
above,  theexposure  of  the  U.S.  general 
population  to  lindane  is  low,  and  the 
risks,  based  on  comparisons  to  the 
reference  dose,  are  negligible.  Margins 
of  safety  a^  very  large. 

2.  Infants  ana  children.  In  assessing 
the  poten{t|al  for  additional  sensitivity  of 
infonts  and  children  to  residues  of 
lindane,  CtEL  considered  data  from 
developmental  toxicity  studies  in  the 
rat,  and  rabbit  and  a  2-generation 
reproductijon  study  in  rats.  No 
developnj^ntal  or  reproductive  effects 
were  obs^^ed  up  in  the  absence  of 
parental  tk  xicity  in  any  of  the  three 
studies,  ill  ling  die  same  conservative 
assiunpti^  as  that  were  made  previously 
for  the  di6  ary  exposure  analysis  for  the 


U.S.  general  population,  the  percent  of 
the  fSD  utilized  by  pre-adult  sub- 
populations  is  less  than  2%.  CIEL 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  frtim  aggregate 
exposure  to  lindane  residues. 

F.  International  Tolerances 

International  maximum  residue  levels 
(MRLs)  have  been  established  for 
aproximately  30  commodities.  The  MRL 
values  for  commodities  represented  in 
this  petition  include;  2  ppm  on  head 
lettuce  and  spinach,  1  ppm  on  kohlrabi 
and  radish,  and  0.5  ppm  on  brussels 
sprouts,  cabbage,  cauliflower,  and  cereal 
grain.  « 

2.  K-I  Chemical  U.S.A.  Inc. 

PP8F4941 

EPA  has  received  a  pesticide  petition 
{8F4941)  from  K-I  Chemical  U.S.A.  hic, 
Westchester  Financial  Center,  11 
Martine  Avenue,  9th  Floor,  White 
Plains,  NY,  10606  proposing,  piusuant 
to  section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  prohexadione  calciiun 
(cyclohexanecarboxylic  acid,  3,  5-dioxo- 
4-(l-oxopropyl)-,  ion(l-),  calcium, 
calciiun  salt)  in  or  on  the  raw 
agricultural  commodity  peanut  nutmeat 
at  1.0,  peanut  hay  at  0.6,  pome  fruit  at 
3.0,  and  cattie  meat  byproduct  fkidney) 
at  0.1  parts  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

In  the  Federal  Register  of  August  5, 
1998  (63  FR  41828)  (FRL-5799-6)  EPA 
issued  a  notice  of  filing  of  pesticide 
petition  8F4941  from  K-I  Chemical 
U.S.A.  Inc.  at  the  above  address 
proposing  to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of 
prohexadione  calcium  in  or  on  the  raw 
agricultural  commodities  (RAC)  peanut 
nutmeat  and  hay  at  0.8  and  0.4  ppm 
respectively.  EPA  has  received  an 
amendment  to  PP  8F4941  from  K-I 
Chemical  U.S.A.  Inc.,  proposing  to 
amend  the  earlier  petition  by  increasing 
the  tolerances  for  residues  on  peanut 
nutmeat  and  hay,  and  by  proposing  to 
amend  40  CFR  part  180  by  establishing 
tolerances  on  pome  fruit  and  cattie  meat 
byproducts.  This  notice  contains 
information  submitted  in  addition  to 


that  contained  in  the  August  5, 1998 
notice. 

A.  Residue  Chemistry 

i.  Plant  metabolism.  The  metabolism 
in  plants  (peanuts  and  apples)  and 
animals  (goats  and  poultry)  is 
adequately  understood. 

2.  Analytical  method.  The  proposed 
analytical  method  involves 
homogenization,  extraction,  filtration, 
partition  and  cleanup,  methylation  and 
analysis  by  a  gas  chromatography 
system  with  a  mass  selective  detector. 
The  limit  of  quantitation  (LOQ)  is  0.05 
ppm. 

3.  Magnitude  of  residues.  Twelve 
peanut  trials  were  conducted  with 
prohexadione  calcium  in  the  principle 
peanut  growing  regions  of  the  coimtry 
(NC,  SC,  GA,  AL,  FL,  UK.  TX). 
Prohexadione  calcium  was  applied  to 
peanuts  three  times  at  the  rate  of  0.125 
lbs  active  ingredient  acre  (ai/A).  Peanut 
hay  and  nutmeat  were  analyzed  for 
residues  of  prohexadione  (free  acid). 
Prohexadione  residues  in  the  nutmeat 
ranged  from  <  0.05  to  0.30  ppm. 
Residues  in  hay  ranged  from  <  0.05  to 
0.26  ppm.  The  residue  values  in  this 
study  were  reported  as  prohexadione 
bee  acid.  The  highest  residue  values  for 
peanut  nutmeat  and  hay  were  converted 
to  prohexadione  calcium  equivalents  for 
the  tolerance  expression.  Therefore,  the 
proposed  tolerance  for  prohexadione 
calcium  in/on  peanut  nutmeat  is  1.0 
ppm  based  on  the  conversion  of  the 
highest  peanut  nutmeat  raw  agricultural 
commodities  (RAC)  ppm  for 
prohexadione  (0.795  ppm)  to 
prohexadione  calcium  equivalents 
(0.895  ppm).  The  proposed  tolerance  for 
prohexadione  calcium  in/on  peanut  hay 
is  0.6  ppm  and  it  is  based  on  the 
conversion  the  highest  peanut  hay  RAC 
ppm  for  prohexadione  (0.457  ppm)  to 
prohexadione  calcium  equivalents 
(0.539  ppm). 

A  stuay  was  conducted  to  determine 
the  level  of  prohexadione  calcium 
derived  residues  in  or  on  processed 
commodities.  Peanut  samples  treated  at 
an  exaggerated  rate  were  processed  into 
peanut  meal  and  refined  oil.  Peanut 
nutmeat  and  processed  commodities 
were  analyzed  for  prohexadione. 
Residues  in  the  meal  were  less  than  in 
die  nuts,  and  no  residues  were  detected 
in  the  refined  oil.  Therefore,  there  was 
no  concentration  of  prohexadione 
residues  in  processed  commodities. 

Twenty  apple  trials  were  conducted 
with  prohexadione  calcium  in  the 
principle  apple  growing  regions  of  the 
country  (NY.  PA,  NC,  VA.  MI.  WI.  CO. 
UT,  CA,  WA,  ID,  and  OR)  in  order  to 
determine  the  magnitude  of 
prohexadione  residues  in/on  apples. 
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Apple  trees  received  two  foliar 
applications  of  prohexadione  calcium 
with  a  21  day  interval  between  each 
application  and  the  second  application 
was  made  45  days  prior  to  harvest  (45 
day  PHI).  The  target  rate  for  each 
application  was  0.85  lbs  a.i./A  and  a 
maximum  seasonal  application  rate  of 
1.7  lbs  a.i./A.  Prohexadione  residues  in 
apples  ranged  from  <  0.05  ppm  to  2.23 
ppm.  The  residue  values  in  this  study 
were  reported  as  prohexadione  free 
acid.  The  highest  apple  RAC  ppm  for 
prohexadione  (2.23  ppm)  when 
converted  to  prohexadione  calcium 
equivalents  is  2.63  ppm. 

Apple  samples  treated  with 
prohexadione  calcium  at  an  exaggerated 
rate  were  processed  according  to 
commercial  practires  into  washed 
apples,  wet  pomace,  and  fresh  juice. 
Samples  of  imwashed  apples,  washed 
apples,  wet  pomace,  and  juice  were 
analyzed  for  residues  of  prohexadione. 
Residues  of  prohexadione  in  the  washed 
apples,  pomace  and  juice  were  less  than 
in  the  unwashed  whole  fruit.  Therefore, 
there  is  no  concentration  of 
prohexadione  residues  in  the  processed 
commodities  and  separate  tolerances  for 
processed  fractions  are  not  necessary. 

Eight  pear  trials  were  conducted  with 
prohexadione  calcium  in  the  principle 
pear  growing  regions  of  the  United 
States  (NY,  CA,  WA,  ID,  and  OR)  to 
determine  the  magnitude  of 
prohexadione  calcium  residues  in/on 
pear  raw  agricultural  commodity.  Pear 
trees  received  one  foliar  application  of 
prohexadione  calcium  at  an  application 
rate  of  1.7  lbs  a.i./A.  Pears  were 
harvested  45  days  after  the  application 
(45  day  PHI).  Prohexadione  calciiun 
residues  in  pears  ranged  from  0.220 
ppm  to  0.985  ppm. 

B.  Toxicologfcal  Profile 

1.  Acute  toxicity.  Based  on  available 
acute  toxicity  data  prohexadione 
calcium  does  not  pose  any  acute  toxicity 
risks.  The  acute  toxicity  studies  place 
technical  prohexadione  calcium  and  its 
formidated  end-use  products  in  acute 
toxicity  category  m  for  acute  dermal; 
and  in  acute  toxicity  category  IV  for 
acute  oral,  acute  inhalation,  eye 
irritation,  and  skin  irritation  and  the 
technical  material  is  not  a  skin 
sensitizer. 

2.  Genotoxicty.  Ames  Test  (1  Study; 
point  mutation):  Negative;  In  Vitro  V79 
Cells  CH/HGPRT  Locus  Mammalian 
Cell  Mutation  Assay  (1  Study;  point 
mutation):  Negative;  In  Vitro  CHO 
Cytogenetic  Assay  (1  Study: 
Chromosome  Damage):  Negative;  In 
Vivo  Mouse  Micronucleus  (1  Study; 
Chromosome  Damage):  Negative;  In 
Vivo  Rat  Bone  Marrow  C)rtogenetic 


Assay  (1  Study;  Chromosomal  Damage): 
Negative;  Rec  Assay  (1  Study;  DNA 
damage  and  repair):  Negative:  In  Vitro 
Rat  Hepatocyte  (1  Study;  DNA  damage 
and  repair):  Negative. 

Prohexadione  calcium  has  been  tested 
in  a  total  of  7  genetic  toxicology  assays 
consisting  of  in  vitro  and  in  vivo  studies. 
Based  on  the  results  described  above,  it 
can  be  stated  in  siuimiary  that 
prohexadione  calcium  did  not  show  any 
mutagenic  activity  when  tested  under 
the  conditions  of  the  studies  mentioned 
above.  Therefore,  prohexadione  calcium 
does  not  pose  a  mutagenic  hazard  to 
humans. 

3.  Reproductive  and  developmental 
toxicity.  The  reproductive  and 
developmental  toxicity  of  prohexadione 
calcium  was  investigated  in  a  2- 
generation  rat  reproduction  study  as 
well  as  in  rat  and  rabbit  teratology 
studies.  The  2-generation  rat 
reproduction  study  was  conducted  at 
dose  levels  of  0,  500,  5,000,  and  50,000 
ppm.  There  were  no  adverse  effects  on 
reproduction  parameters  seen  even  at 
the  dose  level  of  50,000  ppm  (5164 
milligram  kilogram  bodjrweight  (mg/kg 
bw)  for  males  and  5,600  mg/kg  bw  for 
females).  The  no-observed  adverse  effect 
level  (NOAEL)  for  parental  systemic 
toxicity  was  500  ppm  (48  mg/kg  bw  for 
males  and  51  mg/kg  bw  for  females)  and 
the  NOAEL  for  developmental  toxicity 
was  5,000  ppm  (270  mg/kg  bw  for 
females).  Stomach  lesions  were 
observed  at  5,000  ppm.  Two  mid-dose 
males  and  two  males  and  one  female  of 
the  high-dose  fitim  the  Fo  died.  Body 
weight  and  food  consiunption  changes 
and  slight  transient  reduction  in 
offspring  growth  were  noted  at  50,000 
ppm.  No  impairment  of  reproductive 
function  was  observed  at  any  of  the  dose 
levels  tested. 

Prohexadione  calcium  had  no 
teratogenic  potential  at  dose  levels  as 
high  as  1 ,000  mg/kg  bw  in  the  rat  and 
350  mg/kg  bw  in  the  rabbit.  The  NOAEL 
for  maternal  toxicity  in  the 
teratogenicity  studies  is  100  mg/kg  bw 
(rabbit)  and  1000  mg/kg  bw  (rat),  and 
the  NOAEL  for  fetotoxicity  in  the 
teratogenicity  studies  is  350  mg/kg  bw 
(rabbit)  and  1,000  mg/kg  bw  (rat).  The 
reproductive  and  developmental  studies 
are  summarized  below. 

A  developmental  study  was 
conducted  via  oral  gavage  in  rats  at  dose 
levels  of  0, 100,  300,  and  1,000  highest 
dose  tested  (HDT)  mg/kg  bw.  The 
NOAEL  for  developmental  £md  maternal 
toxicity  was  1,000  mg/kg  bw,  the  HDT. 
This  was  based  on  the  fact  that  there 
were  no  signs  of  maternal  toxicity, 
fetotoxicity  or  teratogenic  effects. 

A  developmental  study  was 
conducted  via  oral  gavage  in  rabbits  at 


dose  levels  of  0, 40,  200,  and  750  HDT 
mg/kg  bw.  The  NOAEL  for  development 
toxicity  was  40  mg/kg  bw  and  the 
NOAEL  for  maternal  toxicity  was  40 
mg/kg  bw  based  on  the  following 
findings.  Toxicity  in  the  form  of 
maternal  mortality  with  values  16/20 
and  4/20  was  excessive  in  the  mid-  and 
high-dose  group,  respectively.  Fetal 
deaths  also  occurred.  Dose  levels 
believed  to  exceed  maximum  tolerance 
dose  (MTD);  NOAELs  for  matCTnal  and 
developmental  effects  are  not 
considered  reliable  and  useful  for  risk 
characterization.  No  teratogenic  effects 
were  noted  in  this  study. 

An  additional  teratology  study  in  the 
same  strain  of  rabbits  was  conducted  at 
dose  levels  of  0,  30,  75,  and  150  mg/kg 
bw.  The  NOAEL  for  development 
toxicity  was  150  mg/kg  bw  and  the 
NOAEL  for  maternal  toxicity  was  30 
mg/kg  bw  based  on  the  following 
findings.  One  low-,  two  mid-,  and  three 
high-dose  animals  died  prior  to  day  29, 
however,  at  the  high  dose  group  one 
died  of  gavage  error  and  another 
pneumonia,  and  the  reason  for  the  other 
deaths  could  not  he  determined.  No 
teratogenic  or  fetoxtoxic  effects  were 
noted  in  this  study. 

An  oral  range-finding  gavage 
teratology  study  in  the  same  strain  of 
rabbits  (5  animals/dose  level)  was 
conducted  in  another  independent 
laboratory.  The  dose  levels  selected 
were  0,  20, 100.  250,  500,  and  1,000  mg/ 
kg  bw.  This  range  finding  study  was 
conducted  with  a  limited  number  of 
animals  and  a  limited  scope  of 
examination.  Based  on  these  results  the 
dose  levels  selected  for  the  main  study 
at  this  independent  laboratory  were  0, 
30, 100,  and  350  mg/kg  bw.  The  NOAEL 
for  development  toxicity  was  350  mg/kg 
bw  and  the  NOAEL  for  maternal  toxicity 
^as  100  mg/kg  bw  based  on  the 
following  foldings.  At  the  350  mg/kg  bw 
dose  group  transient  bw  decreases  and 
two  abortions  were  observed.  No 
teratogenic  or  fetotoxic  effects  were 
noted  in  this  study. 

Conclusions  from  teratology  studies. 
More  than  one  definitive  rabbit 
teratology  study  was  conducted  because 
issues  associated  with  exceeding  the 
MTD  in  the  first  study  and  spurious 
deaths,  apparently  not  compound- 
related,  in  the  second  study  confoimded 
the  determination  of  a  NOAEL  for 
maternal  toxicity.  There  were  no  signs 
of  teratogenic  or  fetotoxic  effects  in  any 
study  other  than  the  first  definitive 
study  in  which  maternal  deaths  above 
the  MTD  apparently  occurred.  It  is 
BASF's  and  K-1  Chemicals'  opinion 
based  on  a  thorough  review  of  the 
teratology  studies  that  the  following 
overall  NOAELs  can  be  derived  for  the 
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teratolog  3  studies:  -  NOAEL  maternal 
toxicity:  loo  mg/kg  bw  (rabbit)  and, 
1,000  mg/kg  bw  (rat).  -  NOAEL  prenatal 
toxicity:!;  50  n^/kg  bw  (rabbit)  and, 
1,000  mi(kgbw  (rat). 

The  overall  NOAEL  of  100  mg/kg  bw 
for  matettial  toxicity  in  rabbits  is  based 
on  the  1^  rabbit  study,  and  is  based  on 
reduction  of  bw  gain  and  food  intake  at 
dose  levels  of  250  mg/kg  bw  onwards. 
The  NOAflL  of  350  mg/kg  bw  for 
fetotoxif^  effects  in  the  rabbit  is  also 
based  on  k  reduction  in  bw  gain.  Based 
on  the  overall  study  results,  it  is 
concluded  that  there  are  no 
developmental  effects  of  concern. 

Based  jdn  preliminary  discussions 
with  EPA  concerning  the  rabbit 
teratology  studies,  E^A  concluded  that 
the  defiijIHve  NOAEL  for  maternal 
toxicity  considering  all  of  the  studies 
ranges  ftbm  30  to  100  mg/kg  bw.  Agency 
scientists  further  stated  that  they  needed 
to  review  I  the  studies  in  detail  to 
idtimately  determine  the  definitive 
NOAEL  f^r  maternal  toxicity.  This 
imcertaimy  associated  with  maternal 
toxicity  u  the  rabbit  teratology  studies 
does  not!  impact  risk  considerations 
since  the  risk  assessment  is  based  on  a 
lower  NOAEL  (20  mg/kg  bw)  in  the 
chronic  dbg  study. 

4.  Subctironic  toxicity.  The 
subchroiiic  toxicity  of  prohexadione 
calcium  Was  investigated  in  90-day 
feeding  ^dies  with  rats,  mice,  and 
dogs.  In  all  these  studies,  prohexadione 
calcium  displayed  low  toxicity. 
Prohexadione  calciiun  showed  no  signs 
of  neurotoxicity  in  a  90-day 
neurotojqcity  rat  study.  Additionally, 
the  resuM  seen  in  four  week  feeding 
range-finding  studies  for  rats  and  dogs 
were  similar  to  the  findings  observed  in 
the  90-d«y  studies  in  the  same  animals. 

5.  Chrimic  toxicity.  Based  on  review 
of  the  available  data,  the  reference  dose 
(RfD)  for  pFohexadione  calciiun  will  be 
based  00  a  1-year  feeding  study  in  dogs 
with  a  tlii|Bshold  NOAEL  of  20  mg/kg/ 
day.  Usiiig  an  uncertainty  factor  of  100, 
the  RfD  is  calculated  to  be  0.2  mg/kg/ 
day.  The  following  are  summaries  of 
studies  submitted  to  EPA.  Prohexadione 
calciiun  was  administered  to  Beagle 
dogs  at  dietary  concentrations  of  0,  20, 
200,  andl  ^,000  mg/kg  bw  for  12  months. 
Slight  cfa|4nges  were  observed  for 
hematolraical  and  clinical  chemical 
paramet^^s  and  dilated  basophilic  renal 
tubules  CWithout  histopathological 
concurrejnce)  at  dose  levels  greater  than 
200  mg/ki  bw.  The  NOAEL  was  20  mg/ 
kg  bw  fo)' the  males  and  female  dogs. 

The  24-snonth  Fisher  344  rat  chronic/ 
carcinog^tiic  feeding  study  was 
conductd^  at  dose  levels  of  0,  400, 
2,000. 10,p00,  and  20,000  ppm  with  80 
male  and  |B0  female  animals  per  dose 


group.  After  26,  52,  and  78  weeks,  10 
animals  were  sacrificed  (satellite 
groups).  The  remaining  animals  were 
autopsied  after  104  weeks  of  diet 
administration.  The  NOAEL  for  chronic 
toxicity  was  2,000  ppm  for  males  (93.9 
mg/kg  bw)  and,  2,000  ppm  for  females 
(114  mg/kg  bw).  The  following  effects 
were  observed  in  the  10,000,  and  20,000 
ppm  groups:  (1)  Decreased  bws  were 
observed  in  both  male  and  female  rats 
at  the  20,000  ppm  dose  level:  (2)  clinical 
chemical  effects  (i.e.,  lower  potassium, 
bilirubin,  and  glucose  levels)  were 
observed  in  msde  and  female  rats  at  the 
20,000  ppm  dose  level,  in  the  10,000 
ppm  dose  level,  reduced  glucose  levels 
were  only  seen  in  the  males,  and 
increased  albumin/globulin  ratios, 
sodium,  chloride  and  calcium  levels 
were  observed  only  in  the  females;  (3) 
increased  urine  volumes  and  lower 
specific  gravity  were  observed  in  the 
mid-high  and  high-dose  groups  for  both 
male  and  female  rats;  (4)  minor  changes 
in  organ  weights  were  noted  for  animals 
of  the  high  dose  group  only,  which 
consisted  of  increased  relative  liver, 
adrenal  and  kidney  weights,  the  latter 
also  absolute  in  females  only,  at  week 
26;  at  the  end  of  the  study  decreased 
liver  weights  and  increased  relative 
brain  and  testis  weights  were  noted  and 
these  changes  were  considered  to  be 
associated  with  the  decreased  bws;  (5) 
macroscopic  findings  revealed  an 
increase  of  pituitary  nodules  in  the  high 
dose  group  for  both  male  and  female 
rats  which  was  not  confirmed 
histopathologically  and  submucosal 
ectopic  tissue  in  the  glandular  stomach 
was  found  in  both  male  and  female  rats 
in  the  highest  dose  levels  that  was 
confirmed  by  histopathology  which 
showed  an  increase  of  squamous  cell 
hyperplasia  in  males  and  of  basal  cell 
hyperplasia  in  the  forestomach;  (6)  a 
higher  incidence  of  cellular  hyperplasia 
was  observed  in  the  thyroid  in  the  mid- 
high  and  high  dose  levels  for  male  and 
female  rats;  and  (7)  no  increased 
incidence  of  neoplasms  occurred  at  any 
dose  levels  tested  in  this  study. 

In  the  24-month  B6C3F1  mouse 
feeding  study,  conducted  at  dose  levels 
of  0, 400,  2,000,  20,000,  and  40,000  ppm 
with  interim  sacrifices  at  52  and  78 
weeks,  prohexadione  calcium  was 
negative  for  oncogenicity.  The  NOAEL 
for  chronic  toxicity  was  2,000  ppm  for 
males  (279  mg/kg  bw)  and  2,000  ppm 
for  females  (351  mg/kg  bw).  The 
following  effects  were  observed  in  the 
20,000  and  40,000  ppm  groups:  (1) 
Statistically  significant  decreases  in 
body  weights  were  observed  in  male 
mice  at  the  20,000  ppm  dose  level  and 
in  female  mice  at  the  40,000 -ppm  dose 


level;  (2)  a  variety  of  changes  in 
hematological  parameters  were  noted  in 
the  respective  investigations  at  weeks 
52.  78,  and  104,  however,  most  of  the 
changes  were  not  dose  related  or 
consistent  over  time;  (3)  increased 
absolute  and/or  relative  heart,  brain, 
testes,  liver,  ovary,  and  kidney  weights 
were  observed  in  the  mid-high  and 
highest  dose  groups  with  a  slight 
progression  of  severity  to  the  highest 
dose  group;  (4)  a  higher  incidence  of 
splenomegaly  was  observed  only  in  the 
male  mice  of  the  highest  dose  group;  (5) 
histopathological  examinations  revealed 
an  ectopic  proliferation  of  the  mucosal 
and  glandular  epithelium  in  the  * 

submucosal  layer  of  the  glandular 
stomach  in  male  and  female  mice  in  the 
highest  dose  group  tested,  these  changes 
were  assessed  to  represent  heteroplastic, 
ectopic  proliferative  changes 
accompanied  by  lumen  dilatation  and 
cytological  degeneration;  (6)  a  higher 
incidence  of  hyperkeratosis  of  the 
forestomach  was  observed  in  both  male 
and  female  mice  and  hyperplasia  of  the 
squamous  epithelium  of  the 
forestomach  of  female  male  mice  was 
observed  in  the  highest  dose  group 
tested:  (7)  vacuolic  changes  in  the 
exocrine  pancreas  of  the  high  dose 
female  were  observed;  and  (8)  no 
increased  incidence  of  neoplasms 
occurred  at  any  dose  levels  tested  in  this 
study. 

6.  Endocrine  disruption.  No  specific 
tests  have  been  conducted  with 
prohexadione  calcium  to  determine 
whether  the  chemical  may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen  or  other  endocrine  effects. 
However,  there  were  no  significant 
findings  in  other  relevant  toxicity 
studies  (i.e.,  subchronic  and  chronic 
toxicity,  teratology  and  multi-generation 
reproductive  studies)  which  would 
suggest  that  prohexadione  calcium 
produces  endocrine  related  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  For 
purposes  of  assessing  the  potential 
dietary  exposure,  K-I  Chemical  has 
estimated  a^regate  exposure  based  on 
the  Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  the  proposed 
tolerances  for  prohexadione  calcium  in/ 
on  peanut  nutmeat  at  1 .0  ppm  and 
apples  (pome  fruit)  at  3.0  ppm.  A 
maximum  residue  level  of  1.0  ppm  was 
used  for  pears.  The  TMRC  is  a  "worse 
case"  estimate  of  dietdry  exposure  since 
it  is  assumed  that  100%  of  all  crops  for 
which  tolerances  are  established  are 
treated  and  that  pesticide  residues  are 
alwajrs  found  at  the  tolerance  levels. 
The  TMRC  from  the  proposed  use  of 
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prohocadione  caldiun  on  peanuts,  pears 
and  apples  is  0.002570  mg/kg  bw/day 
and  utilizes  1 .3%  of  the  RiD  for  the 
overall  U.S.  population.  The  exposiue  of 
the  most  highly  exposed  subgroup  in 
the  population,  non-nursing  infants  (<  1 
year  old),  is  0.025758  mg/kg  bw/day  and 
utilizes  12.9%  of  the  RfD. 

Dietary  exposure  to  residues  of 
prohexadione  calciiun  in  or  on  food  will 
be  limited  to  residues  on  peanuts, 
apples  and  pears.  Apple  pomace,  peanut 


meal  and  hay  are  fed  to  animals;  thus 
exposure  of  humans  to  residues  in  fieed 
items  might  result  if  such  residues  carry 
through  to  meat,  milk,  poultry,  or  eggs. 
However,  K-I  Chemical  has  concluded 
that  there  is  no  reasonable  expectation 
that  measurable  residues  of 
prohexadione  calcium  will  occur  in 
meat,  milk,  poultry,  or  eggs  from  this 
use  but  residues  can  be  expected  to  be 
slightly  above  the  limit  of  quantitation 
for  cow  kidney.  Therefore,  K-I  Chemical 


is  proposing  a  tolerance  in/on  cattle 
meat  byproduct  (kidney)  at  0.1  ppm. 
There  are  no  ciurently  registered  uses 
for  prohexadione  calcium  on  food  or 
feed  crops  in  the  U.S.  and  thus,  there 
are  no  established  U.S.  tolerances. 

The  following  table  summarizes  the 
mean  dietary  exposiu-es  and  the 
percents  of  RfD  occupied  by  these 
exposures. 


Summary  of  Chronic  Dietary  Exposure  to  Prohexadione  Calcium 

Group 

ORES  (Dietary  Risk  Evaluation  System) 

mg/kg  bw/day 

%RfD 

US  Pooutelioo      »    

2.6 
19.3 
25.8 

8.7 

3.5 

1.3 

Nursing  Infants  (<  1  Year  OW) 

9.7 

Non-Nursing  Infarrts  (<  1  Year  Old)  

12.9 

4.4 

Childran  7-12  Years  OW 

1.8 
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anticipated  di 
other  noa-occ 


FEDERAL]  CC 
COMMISSlOr 


ii.  Drinking  water.  Based  on  studies 
submitted  to  EPA  for  assessment  of 
environmental  risk,  K-I  Chemical  does 
not  anticipate  exposiue  to  residues  of 
prohexadione  calciiun  in  drinking 
water.  There  is  no  established 
Maximimi  Concentration  Level  (MCL)  or 
Health  Advisory  Level  (HAL)  for 
prohexadione  calcium  under  the  Safe 
Drinking  Water  Act  (SDWA). 

2.  Non-dietary  exposure.  K-I  Chemical 
has  not  estimated  non-occupational 
exposure  to  prohexadione  calcium  since 
the  only  pending  registration  is  limited 
to  commercial  crop  production. 
Prohexadione  calcium  products  are  not 
labeled  for  any  residential  uses, 
therefore  eliminating  the  potential  for 
residential  exposure.  Thus,  potential  for 
non-occupational  exposure  of  the 
general  population  to  prohexadione 
calciiun  is  not  present. 

D.  Cumulative  Effects 

K-I  Chemical  is  aware  of  only  one 
other  registered  compound,  trinexapac- 
ethyl  [4-(cyclopropyl-a- 
hydroxymethylene)-3,5-dioxo- 
cyclohexanecarboxylic  acid  ethylester], 
that  has  a  structure  similar  to 
prohexadione  calcium.  However,  K-1 
Chemical  has  no  information  that  would 
indicate  that  the  two  compounds  have 
a  common  mechanism  of  toxicity. 
Furthermore,  trinexapac  is  registered  for 
use  only  on  turf.  Therefore,  even  if  the 
compounds  were  considered  similar 
there  would  be  no  ciunulative  dietary 
exposure  issue  because  of  the 
differences  in  use  patterns.  In  summary, 
dietary  exposure  to  prohexadione 
calcium  should  not  result  in  cumulative 
toxicity  with  other  known  chemical 
compounds. 


E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposiue  assiunptions 
described  above  and  based  on  the 
completeness  and  the  reliability  of  the 
toxicity  data.  K-I  Chemical  has 
estimated  that  aggregate  exposure  to 
prohexadione  calciiun  will  utilize  1.3% 
of  the  RfD  for  the  U.S.  population.  K-I 
Chemical  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  aggregate  exposure  to 
residues  of  prohexadione  calcium, 
including  anticipated  dietary  exposure 
and  non-occupational  exposures. 

2.  Infants  and  children — i. 
Developmental  toxicity  in  the  rat.  A 
developmental  study  was  conducted  via 
oral  gavage  in  rats  with  dosages  of  0, 
100,  300,  and  1,000  HDT  mg)l(g/day 
with  a  NOAEL  of  1 ,000  mgAig/day  the 
HDT  for  developmental  and  maternal 
toxicity  based  on  the  fact  that  no  effects 
were  observed  for  any  test  parameter 
measured  in  this  study.  Therefore,  these 
NOAEL  values  are  significantly  higher 
than  the  NOAEL  bom  the  1-year  feeding 
study  in  dogs  used  to  establish  the  RfD. 

ii.  Developmental  toxicity  in  the 
rabbit.  A  series  of  developmental 
studies  were  conducted  via  oral  gavage 
in  rabbits  with  dosages  ranging  from  0 
to  750  mg/kg/day  with  a  development 
toxicity  NOAEL  of  350  mg/kg/day  and 
a  maternal  toxicity  NOAEL  of  100  mg/ 
kg/day  based  on  bw  gain  reductions. 
These  NOAEL  values  are  higher  than 
the  NOAEL  from  the  1-year  feeding 
study  in  dogs  used  to  establish  the  RfD. 

iii.  Reproductive  toxicity.  A  2- 
generation  reproduction  study  with  rats 
fed  dosages  of  0,  500.  5.000,  and  50,000 
mg/kg/day  resulted  in  a  reproductive 


NOAEL  of  50,000  ppm  (5,300  mg/kg 
bw/day),  a  developmental  NOAEL  of 
5,000  ppm  (270  mg/kg  bw/day),  and  a 
maternal  toxicity  NOAEL  of  500  ppm 
(50  mg/kg  bw/day).  The  developmental 
NOAEL  was  based  on  a  slight,  transient 
reduction  in  offspring  growth.  The 
maternal  NOAEL  is  similar  and  the 
reproductive  NOAEL  is  significantly 
higher  (above  the  limit  dose  of  1.000 
mg/kg/day)  than  the  NOAEL  bom  the  1- 
year  feedhig  study  in  dogs  used  to 
establish  the  Rfl). 

3.  Reference  dose.  Since 
developmental  and  reproductive 
toxicity  occurs  at  levels  above  the  levels 
shown  to  exhibit  parental  toxicity  and 
since  these  levels  are  significantly 
higher  than  those  used  to  calculate  the 
RfD,  K-I  Chemical  believes  the  RfD  of 
0.20  mg/kg/day  (20  mg/kg/day  and  an 
Uncertainty  Factor  of  100)  is  an 
appropriate  measure  of  safety  for  infants 
and  children. 

Dietary  exposure  of  the  most  highly 
exposed  subgroup  in  the  population, 
non-nursing  infants  (<  1  year  old)  is 
0.025758  n^/kg  bw/day.  This  accounts 
for  12.9%  of  the  RfD.  There  are  no 
residential  uses  of  prohexadione 
calcium  and  contamination  of  drinking 
water  is  extremely  unlikely.  In  addition, 
there  were  no  significant  findings  in 
relevant  toxicity  studies  (i.e., 
subchronic  and  chronic  toxicity, 
teratology  and  multi-generation 
reproductive  studies)  which  would 
suggest  that  prohexadione  calcium 
produces  endocrine  related  effects. 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment, 
K-I  Chemical  concludes  that  there  is  a 
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9.7 

12.9 

4.4 
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reasonab  ( i  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  residues  of 
prohexadiione  calcium,  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 

I F.  Intemttional  Tolerances 

A  maxi^iium  residue  level  (MRL)  has 
I  not  been  established  for  prohexadione 
calcium  in  peanuts,  apples  or  pears  by 
the  Codejcj  Alimentarius  Commission. 
[FR  Doc.  99-21944  Filed  8-23-99;  8:45  am] 
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FEDERAL]  COMMUNICATIONS 
COMMISi^N 

Notice  oi  ^biic  information 
CollactiaM(a)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
I  Comments  Requested 

August  lai  |l999. 

SUMMARYiThe  Federal  Communications 
Commissli^n,  as  part  of  its  continuing 
effort  to  seduce  paperwork  burden 
invites  thd  general  public  and  other 
Federal  aj^ncies  to  take  this 
opportiulity  to  comment  on  the 
following  information  collection,  as 
requiredlty  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  ionduct  or  sponsor  a  collection 
of  infonq^tion  unless  it  displays  a 
currently  valid  control  niunber.  No 
[>erson  shtll  be  subject  to  any  penalty 
for  failinj  ;|to  comply  with  a  collection 
lof  inform  ation  subject  to  the  Paperwork 
iReductio  1  Act  (PRA)  that  does  not 
[display  a  yalid  control  niunber. 
Comment^  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performapce  of  the  functions  of  the 
Commisslbn,  including  whether  the 
informatibn  shall  have  practical  utility; 
[(b)  the  accuracy  of  the  Commission's 
urden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
informatiion  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
jincluding  the  use  of  automated 
ollectioi|i|techniques  or  other  forms  of 
informatinn  technology. 
ATES:  Wjiitten  comments  should  be 
ubmitted  on  or  before  October  25, 
999.  If  yqu  anticipate  that  you  will  be 
ubmittiijk  comments,  but  find  it 
ifBcult  to  do  so  within  the  period  of 

e  allowed  by  this  notice,  you  should 
idvise  th^i  contact  listed  below  as  soon 
possib)4. 
ESSS$:  Direct  all  comments  to  Les 
mith,  FQ^eral  Communications 
iommissibn,  445  12th  Street,  SW,  Room 


1-A804,  Washington,  DC  20554  or  via 
the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  tNFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0798. 

Title:  FCC  Application  for  Wireless 
Telecommunications  Bureau  Radio 
Service  Authorization. 

Form  Number:  FCC  601. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  240,320. 

Estimated  Time  Per  Response:  1.25 
hours. 

Total  Annual  Burden:  210,280  hours. 

Needs  and  Uses:  FCC.  601  is  used  as 
the  general  application  (long  form)  for 
market  based  licensing  and  site-by-site 
licensing  in  the  Wireless 
Telecommunications  Radio  Services. 
The  purpose  of  this  revision  is  to  make 
the  necessary  changes  to  convert  the 
Private  Operational  and  Fixed 
Microwave  Services  to  ULS.  We  sought 
emergency  clearance  and  received 
approval  on  these  changes  and  are  now 
seeking  a  3  year  clearance.  The 
information  is  used  by  the  Commission 
to  determine  whether  the  applicant  is 
legally,  technically  and  financially 
qualified  to  be  licensed. 

Respondent  costs  are  estimated  to  be 
$48,364,000,  which  includes 
application  filing  fees. 

Federal  Communications  Commission. 

Magaiie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-21900  Filed  8-23-99:  8:45  am) 

BtLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

August  17,  1999. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 


displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  25, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  SW, 
Room  1-A804.  Washington.  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATKW  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the    . 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

0\a  Control  Number:  3060-0855 

Title:  Telecommunications  Reporting 
Worksheet  and  Associated 
Requirements — CC  Docket  No.  98-171 

Form  Number:  FCC  Forms  499-A  and 
FCC  499-S 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  5500 
respondents 

Estimated  Time  Per  Response:  7.27 
hours  per  response  (avg.) 

Total  Annual  Burden:  40,000  hoiu^. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $9,200.00. 

Frequency  of  Response:  Annually, 
Semi- Annually,  On  occasion.  Third 
party  disclosure. 

Needs  and  Uses:  In  a  Report  and 
Order  issued  in  CC  Docket  No.  98-171, 
released  July  14,  1999,  the  Commission 
simplified  and  consolidated  four 
Conunission  reporting  requirements  so 
that  carriers  need  only  file  one 
worksheet  to  satisfy  the  contributor 
reporting  requirements  associated  with: 
the  universal  service  support 


46198 


Federal  Register /Vol.  64,  No.  163 /Tuesday.  August  24,  1999 /Notices 


mechanisms;  telecommunications  relay 
services;  cost  recovery  mechanism  for 
nimabering  administration;  and  cost 
recovery  mechanism  for  shared  costs  of 
long-term  number  portability.  Reporting 
Requirement:  All  contributors  to  the 
Federal  telecommunications  relay 
service,  numbering  administration, 
long-term  portability,  and  imiversal 
service  support  mechanisms  (except 
certain  non-common  carrier 
telecommunications  service  providers 
meeting  the  universal  service  de 
minimis  exemption)  must  file  the  April 
version  of  the  Telecommunications 
Reporting  Worksheet,  FCC  Form  499-A 
on  April  1  of  each  year.  (No.  of 
respondents:  3500;  hours  per  response: 
8  hours:  total  annual  burden:  28,000 
hours).  AU  contributors  to  the  universal 
service  support  mechanisms,  except 
those  that  fall  within  the  Conunission's 
de  minimis  exemption,  must  file  a 
streamlined  version  of  the 
Telecommunications  Reporting 
Worksheet  (FCC  Form  499-S)  on 
September  1  of  each  year.  (No.  of 
respondents:  2000;  hours  per  response: 
5.5  hours;  total  annual  burden:  11,000 
hours).  Recordkeeping  Requirements: 
Small  common  carriers  and  small  pay 
telephone  providers  must  complete  the 
table  contained  in  Figure  2  of  FCC  Form 
499  to  determine  whether  they  meet  the 
de  minimis  standard  and  need  not  file 
the  form  on  September  1 .  Small  shared 
tenant  service  providers  and  small 
private  carriers  should  complete  the 
table  in  Figure  2  to  determine  whether 
they  meet  the  de  minimis  standard  and 
need  not  file  the  worksheet  on  either 
September  1  or  April  1. 
Telecommunications  providers  that  do 
not  file  because  they  are  de  minimis 
should  retain  figure  2  and 
dociunentation  of  their  contribution 
base  revenues  for  3  calendar  years  after 
the  date  each  worksheet  is  due.  Carriers 
that  provide  carriers'  carrier  services 
must  have  documented  procedures  to 
ensure  that  it  reports  as  revenues  from 
resellers  only  revenues  &t>m  entities 
that  reasonably  would  be  expected  to 
contribute  to  support  universal  service. 
These  procediues  include,  but  are  not 
limited  to,  maintaining  the  following 
information  on  resellers:  Legal  name; 
address;  name  of  a  contact  personf%pd 
phone  niunber  of  the  contact  person. 
(No.  of  respondents:  2000;  aimual 
burden  per  respondent:  .25  hours;  total 
annual  burden:  500  hoius).  Third  Party 
Disclosure:  If  a  reseller  qualified  for  the 
de  minimis  exemption,  it  must  notify  its 
imderlying  carriers  that  it  is  not 
contributing  directly  to  universal 
service.  (Number  of  respondents:  2000; 
annual  biuden  per  respondent:  .25 


hours;  total  annual  burden:  500  hoius). 
The  information  will  be  used  by  the 
Commission  and  the  administrators  to 
calculate  contributions  to  the  universal 
service  support  mechanisms,  the 
telecommunications  relay  services 
support  mechanism,  the  cost  recovery 
for  numbering  administration,  and  the 
cost  recovery  for  the  shared  costs  of 
long-term  local  niunber  portability.  The 
information  collection  will  be  used  by 
carriers  to  satisfy  their  obligation  under 
section  413  of  the  Act  of  file  information 
conceminglheir  designated  agent  for 
service  of  process.  In  addition  to 
requests  for  comment  on  the  areas 
identified  above,  interested  parties  are 
also  asked  to  comment  on  the 
Commission's  request  not  to  print  the 
OMB  expiration  date  on  the  forms  and 
instructions. 

Federal  Conununications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-21903  Filed  a-23-99:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notioe  of  Public  Infonnation 
ColtoctlOfHs)  SubmKtod  to  OMB  for 
Review  and  Approval. 

August  12, 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  hiformation  unless  it  displays  a 
cxurently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper' 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Written  comments  should  be 
submitted  on  or  before  September  23, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Conunimications 
Commissions,  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPt^EMENTARY  INFORMATION: 

0\fB  Control  Number  3060-0126. 

Title:  Application  for  Anteima 
Structiue  Registration  and  Antenna 
Structure. 

Fonn  Number.  N/A. 

Type  of  Review.  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  and  Not-for-profit 
institutions. 

Number  of  Respondents:  13,956. 

Estimated  Time  per  Response:  0.017 
hours  to  0.5  hours. 

Total  Annual  Burden:  14,507. 

Total  Annual  Cost  None. 

Needs  and  Uses:  Section  73.1820 
requires  that  each  licensee  of  an  AM, 
FM  or  TV  broadcast  station  maintain  a 
station  log.  Each  entry  must  accurately 
reflect  the  station's  operation.  This  log 
should  reflect  adjustments  to  operating 
parameters  for  AM  stations  with 
directional  antennas  without  an 
approved  sampling  system;  for  all 
stations  the  actual  time  of  any 
observation  of  extinguishment  or 
improper  operation  of  tower  lights;  and 
entry  of  each  test  of  the  Emergency  Alert  | 
System  (EAS)  for  commercial  stations. 

The  data  are  used  by  FCC  staff  in  field 
iovestigations  to  assiue  that  the  licensee 
is  operating  in  accordance  with  the 
technical  requirements  as  specified  in 
the  FCC  Rules  and  with  the  station 
authorization,  and  is  taking  reascmable 
measures  to  preclude  interference  to 
other  stations.  It  is  also  used  to  verify 
that  the  EAS  is  operating  properly. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-21901  Filed  8-23-99;  8:45  am] 
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oppoi 
folloi 


reqi 

Act  of  1 
agency 


federAI  communications 
commission 

Notice  Of  Public  Information 
CollectM)ki(s)  Being  Submitted  to  0MB 
for  Revlj4iv  and  Approval 

August  1^[  1999 

summary:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  iteduce  paperwork  burden 
invites  t^^^e  general  public  and  other 
Federal  ti^encies  to  take  this 

ty  to  comment  on  the 
information  collection,  as 
y  the  Paperwork  Reduction 
5.  Public  Law  104-13.  An 
y  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  pen^ty  for  failing  to  comply  with 
a  coUectii>n  of  information  subject  to  the 
Paperwqdc  Reduction  Act  (PRA)  that 
does  notj  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whetherilihe  proposed  collection  of 
informa1|ibn  is  necessary  for  the  proper 
performuice  of  the  functions  of  the 
Commis$ion,  including  whether  the 
informat&bn  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  wajrs  to  enhance 
the  qual|t|y,  utility,  and  clarity  of  the 
informatji^n  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collectioi)  techniques  or  other  forms  of 
informatibn  technology. 
DATES:  \yHtten  comments  should  be 
submitten  on  or  before  September  23, 
1999.  If  ibu  anticipate  that  you  will  be 
submittmg  comments,  but  find  it 
difficidt  |tp  do  so  within  the  period  of 
time  alldwed  by  this  notice,  you  should 
advise  tn^  contact  listed  below  as  soon 
as  possible. 

AOORESSfiB:  Direct  all  comments  to  Les 
Smith,  Federal  Commimications 
Commission,  Room  1-A804,  445  12th 
Street.  SW,  Washington,  DC  20554  or 
via  the  Ii^temet  to  le8mith@fcc.gov. 
FOR  FURltHER  MFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  ati^02)  418-0217  or  via  the 
Internet  ifk  lesmith@fcc.gov. 

SUPPLEM^ARY  INFORMATION: 
OMB  Ghntrol  Number:  3060-0636 
Title:  ^uipment  Authorization — 

Declaration  of  Compliance,  Amendment 

of  Parts  2  and  15. 
Form  Number:  N/A. 
Type  of  Review:  Reinstatement 

without  change  of  a  previously 

approved  collection  for  which  approval 

has  expiiftd. 


Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  4,000. 
Estimate  Time  Per  Response:  19  hours 

(avg.). 

Frequency  of  Response: 
Recordkeeping;  Single  reporting 
requirement. 

Total  Annual  Burden:  76,000  hours.  ■ 

Total  Annual  Costs:  $1,200,000. 

Needs  and  Uses:  The  new  equipment 
authorization  procediue  requires  that  a 
manufacturer  or  equipment  supplier  test 
a  product  to  ensure  compliance  with 
technical  standards  for  limiting  radio 
fi'equency  emissions  and  include  a 
declaration  of  compliance  (DoC)  with 
the  standards  in  the  literature  fiunished 
with  the  equipment.  This  statement  of 
compliance  and  supporting  technical 
data  would  be  made  available  to  the 
FCC  by  the  responsible  party,  at  the 
request  of  the  FCC.  Fiulher,  the  FCC 
will  permit  personal  computers  to  be 
authorized  based  on  tests  and  approval 
of  their  individual  components,  without 
further  testing  of  the  completed 
assembly.  Testing  and  dociunentation  of 
compliance  aids  in  controlling  potential 
interference  to  radio  communications. 
The  data  may  be  used  for  investigating 
complaints  of  harmful  interference;  to 
determine  that  the  equipment  marketed 
complies  with  the  applicable 
Commission  Rules;  and  to  insure  that 
the  operation  of  the  equipment  is 
consistent  with  the  initi^y 
docxunented  test  results. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-21902  Filed  8-23-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(a)  being  Submitted  to  OMB 
for  Review  and  Approval 

August  12. 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currentiy  valid  control  niunber.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 


display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biu-den  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  dse  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  conunents  should  be 
submitted  on  or  before  September  23, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficidt  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmithdfcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesnuth@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number  3060-0621. 

Title:  Rules  and  Requirements  for 
Broadband  PCS  Licenses. 

Fonn  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Resipondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  3,000. 

Estimate  Time  Per  Response:  4.7  hrs. 
(avg.). 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  14,044  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  The  information 
requested  provides  the  FCC  with  the 
data  to  determine  the  legal,  technical, 
and  other  qualifications  of  applicants  to 
obtain  a  broadband  Personal 
Communications  Service  license.  The 
information  is  also  used  to  determine 
whether  grant  of  an  application  will 
serve  the  public  interest,  convenience, 
and  necessity.  The  staff  uses  the 
information  to  ensure  that  licensees 
who  acquire  their  licenses  through 
competitive  bidding  are  not  tmjustly 
enriched  by  prematiu«  transfer  of  their 
licenses. 

This  revision  reflects  an  amendment 
to  our  construction  rules  to  include  15 
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MHz  C  Block  licenses  resulting  from  a 
disaggregation.  Chir  current  construction 
rules  address  only  10  MHz  and  30  MHz 
blocks.  This  revision  does  not  affect  the 
number  of  respondents  or  the  total 
burden  hours.  Statutory  authority  for 
this  collection  of  information  is 
contained  in  47  U.S.C.  309(j),  as 
amended. 

Federal  Communications  Commission. 

MagaUe  Roman  Salas, 

Secretary. 

(FR  Doa  99-21904  Filed  8-23-99:  8:45  am) 

BHJJNO  CODE  tna-01-P 


FEDERAL  COMMUNICATIONS 


[ftoportNo.23S3] 

PMHIoiw  For  Reconsideration  of 
Action  in  Rulemaldng  Proceeding 

August  19, 1999. 

Petitions  For  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  hill  text  of 
these  documents  are  available  for 
viewing  and  copying  in  Room  CY- 
A257, 445  l2th  Street,  SW,  Washington, 
DC  or  may  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc. 
(202)  857-3800.  Oppositions  to  these 
petitions  must  be  filed  by  September  8, 
1999.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1). 
Replies  to  an  opposition  must  be  filed 
within  10  days  ^er  the  time  for  filing 
oppositions  has  expired. 

Subject:  Revision  of  the  Commission's 
Rules  to  Ensure  Capatibility  with 
Enhanced  911  Emergency  Calling 
System  (CC  Docket  No.  94-102,  RM- 
8143). 

Number  of  Petitions  Filed:  2. 

Federal  Conununications  Conmiission. 
Magalie  Roman  Salas, 
Secretary. 

[FR  Doc.  99-21899  Filed  8-23-99;  8:45  am] 
■LLMQ  CODE  STIl-OI-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1282-OR] 

Iowa;  Amendment  No.  3  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa, 


(FEMA-1282-DR),  dated  July  22, 1999, 
and  related  determinations. 
EFFECTIVE  DATE:  August  9, 1999. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  m^or  disaster  for  the  State  of  Iowa 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  22, 1999: 

Buchanan  and  Jones  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Assistance). 

Story  County  for  Public  Assistance  and 
Individual  Assistance. 

Linn  and  Pottawattamie  Counties  for 
Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Pn^ram.) 
James  L.  Witt, 
Director. 
[FR  Doc.  99-21931  Filed  8-23-99;  8:45  am) 

BHXMQ  CODE  •nS-OS-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1283-OR] 

Minneeota;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Miimesota.  (FEMA-1283-DR),  dated 
July  28, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  August  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 


affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  28, 1999: 

Cass  County  for  Individual  Assistance 
(already  designated  for  Public  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Niunbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Robert  ).  Adamcik, 

Deputy  Associate  Director,  Response  and 
Rtscuvety  Directorate. 

[FR  Doc.  99-21932  Filed  8-23-99;  8:45  am] 
aajJNQ  CODE  cn»-«a-p 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  tiy,  and 
Msrgsrs  of  Bank  Holcfing  Conipanles; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
99-20819)  pubUshed  on  page  44017  of 
the  issue  for  Thursday,  August  12, 1999. 
Under  the  Federal  Reserve  Bank  of  New 
York  heading,  the  entry  for  Popular, 
Inc.,  Popular  International  Bank  Inc., 
both  of  Hato  Rey,  Puerto  Rico,  and 
Popular  North  America,  Inc.,  Mount 
Laurel,  Pennsylvania  is  revised  to  read 
as  follows: 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  Popular,  Inc.,  and  Popular 
International  Bank  Inc.,  both  of  Hato 
Rey,  Puerto  Rico,  and  Popular  North 
America,  Inc.,  Mount  Laurel,  New 
Jersey:  to  acquire  100  percent  of  the 
voting  shares  of  Aurora  National  Bank, 
Aurora,  Illinois. 

Comments  on  this  application  must 
be  received  by  September  7, 1999.  . 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  18, 1999. 
Jflnnifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  99-21857  Filed  8-23-99;  8:45  am] 
BNJJNG  CODE  6S1(M)1-F 


FEDERAL  RESERVE  SYSTEM 

Fbrmatlons  of,  Acquisitions  by,  and 
Msrgsrs  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 


Actofl9!i)(l 


2.  GidemE 


Federal  Register /Vol.  64,  No.  163 /Tuesday,  August  24,  1999 /Notices 


46201 


Act  of  19!  ip  (12  U.S.C.  1841  et  seq.) 
I  (BHC  Act    Regulation  Y  (12  CFR  Part 
225),  andj^l  other  applicable  statutes 
and  regul^ions  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbfmking  companies 
owned  by  the  bank  holding  company, 
including  me  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  mr  inspection  at  the  ofGces  of 
the  Board  of  Governors.  Interested 
persons  m^y  express  their  views  in 
writing  o^ijthe  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbankiiig  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.a  1843).  Unless  otherwise 
noted,  nobbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  Iqtherwise  noted,  comments 
regarding  6ach  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated!  <>r  the  offices  of  the  Board  of 
Govemorsmot  later  than  September  17, 
1999. 

A.  Fed^al  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  I  Vice  President)  701  East  Byrd 
Street,  Ridunond,  Virginia  23261-4528: 

1.  TradHTS  Bankshares,  Inc.,  Spencer, 
West  Virginia;  to  acquire  4.8  percent  of 
the  voting  shares,  and  thereby  control 
8.16  percent  of  the  voting  shares  of  Rock 
Branch  C^munity  Bank,  Inc.,  Nitro, 
West  Virgiua. 

B.  Fedotal  Reserve  Bank  of  Chicago 
(Philip  Jat^cson,  Applications  Officer) 
230  Souti  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Capitol  Bancorp,  Ltd.,  Lansing, 
Michigaiu[Sim  Community  Bancorp 
Limited,  nioenix,  Arizona;  and  Nevada 
Commiuufy  Bancorp  Limited,  Las 
Vegas,  Nevada;  to  acquire  51  percent  of 
the  voting  shares  of  Red  Rock 
Community  Bank,  Las  Vegas,  Nevada  (in 
organization). 

C.  Fedfhtal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President|||925  Grand  Avenue,  Kansas 
City,  Misit)uri  64198-0001: 

1.  DFC  Acquisition  Corporation 
Number  Two,  and  Dickinson  Financial 
Corporation,  both  of  Kansas  City, 
Missouri;  ^o  acquire  100  percent  of  the 
voting  sh^s  of  Armed  Forces  Bank  of 
Califomi^i  N.A.,  San  Diego,  California. 

2.  Gideon  Enterprises,  LP.,  Topeka, 
Kansas;  t|  {become  a  bank  holding 


company  by  acquiring  95.66  percent  of 
the  voting  shares  of  Silver  Lake  Bank, 
Topeka,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  18, 1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  99-21858  Filed  8-23-99;  8:45  am] 
BIUINQ  CODE  6210-01-f 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Pefmissit>le  Nont>anlcing  Activities  or 
to  Acquire  Companies  ttmt  are 
Engaged  in  Permissil>le  Nonbanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  basidng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated- 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  7. 1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  First  Schaumburg  Bahcorporation, 
Inc.,  Schaumburg,  Illinois;  to  engage  de 
novo  through  its  subsidiary.  Heritage 
Mortgage  Services  of  Florida,  Inc., 
Naples,  Florida,  in  originating  mortgage 
loans  for  ultimate  sale  in  the  secondary 
market,  pursuant  to  §  225.28(b)(1)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  August  18, 1999. 

Jennifer  J.  Jolinson, 

Secretary  of  the  Board. 

IFR  Doc.  99-21856  Filed  8-23-99;  8:45  am) 

BtLUNG  CODE  621(M>1-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11  a.m.,  Monday,  August 

|0, 1999. 

PLACE:  Marriner  S.  Eccle§  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Persoimel  actions  (appointments, 

promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal 
Reserve  System  employees. 

2.  Ally  items  carried  forward  from  a 

previously  annotmced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  begiiming  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  fbcorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procediual  and  other  information  about 
the  meeting. 

Dated:  August  20, 1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  99-22092  Filed  8-20-99:  3:46  pm) 
BILLING  CODE  6210-01-P 


FEDERAL  TRADE  COMMISSION 

[File  No.  991  0038] 

Pools  By  Ike,  Inc.,  et  si.;  Anslysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  imfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  25, 1999. 
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addresses:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Dahdouh  or  David  Newman, 
Federal  Trade  Commission.  Western 
Regional  Office,  901  Market  St.,  Suite 
570,  San  Francisco,  CA  94103.  (415) 
356-5294  or  35&-5280. 
SUPPLEMENTARY  MFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  twms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
fiill  text  of  the  consent  agreement 
package  can  be  obtained  bom  the  FTC 
Home  Page  (for  August  18, 1999),  on  the 
World  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  fi-om  the 
FTC  Public  Reference  Room,  Room  H- 
130. 600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave..  NW,  Washington,  DC  20580.  Two 
paper  copies  of  eadi  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  insp>ection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
ContaLoing  Consent  Order  ("Order") 
fiom  fourteen  swimming  pool 
contractors  in  Bakersfield,  California,  a 
city  of  224.000  people  in  Kern  County 
in  the  Central  Valley  of  California.  As 
alleged  in  the  Commission's  proposed 
complaint,  these  swimming  pool 
contractors  were  part  of  an  unlawful 
price-fixing  and  group  boycott 
combination  that  began  in  the  Spring  of 
1998.  The  proposed  Order  is  designed  to 


prevent  the  refnirrence  of  these 
anticompetitive  practices  engaged  in  by 
these  swimming  pool  contractors. 

The  Proposed  Complaint 

The  proposed  complaint  alleges  that, 
in  the  Spring  of  1998,  fourteen 
swimming  pool  contractors  formed  an 
informal  group,  known  as  the  Southern 
Valley  Pool  Association  (the 
"Association").  The  complaint  alleges 
that,  through  the  Association  meetings 
and  other  communications,  some  of 
these  swimming  pool  contractors  agreed 
to  increase  prices  substantially  to 
homeowners  for  swimming  pool 
construction.  The  proposed  complaint 
also  alleges  that,  as  a  result  of  this 
combination,  some  of  these  contractors 
thereafter  significantly  increased  their 
prices  to  homeowners. 

The  proposed  complaint  also  alleges 
that  some  of  these  swimming  pool 
contractors  engaged  in  a  group  boycott 
designed  to  prevent  homeowners  fiom 
escaping  this  collective  price  increase 
by  turning  to  alternative  means  for  the 
construction  of  swimming  pools. 
According  to  the  Commission's 
proposed  complaint,  homeowners 
usually  hire  a  swimming  pool  contractor 
to  handle  all  aspects  of  constructing  a 
swimming  pool.  Some  homeowners, 
however,  may  choose  to  enter  into  an 
arrangement,  known  in  the  industry  as 
an  "owner-builder"  arrangement,  by 
which  they  hire  subcontractors  directly 
or  use  swimming  pool  contractors  as 
consultants  only  in  arranging  for 
subcontractors.  In  this  way, 
homeowners  who  act  as  owner-builders 
are  able  to  save  substantial  amoimts  of 
money.  ^  Similarly,  home  construction 
developers  and  contractors  may  hire 
swimming  pool  contractors  to  handle  all 
aspects  of  constructing  a  swimming 
pool,  or  they  may  hire  subcontractors 
directly  for  that  purpose. 

According  to  the  Commission's 
proposed  complaint,  owner-builders 
were  viewed  as  a  major  threat  to  the 
success  of  the  collective  efforts  by  some 
swimming  pool  contractors  to  raise 
prices  to  homeowners.  Homeowners 
acting  as  owner-builders  could  work 
directly  with  subcontractors  or  use  pool 
contractors  only  as  consultants  and 
thereby  defeat  the  price  increase. 
Similarly,  home  construction 
developers  and  contractors  could  also 
work  directly  with  subcontractors 
(rather  than  with  pool  contractors)  and 
similarly  defeat  the  price  increase.  To 
effectuate  this  group  boycott,  the 


>  In  owner-builder  arrangements,  liability  in  the 
event  of  an  accident  or  injury  during  construction 
foils  on  the  homeowner,  rather  than  on  the  pool 
contractor. 


proposed  complaint  alleges  that, 
beginning  in  early  April  1998,  a  series 
of  meetings  was  held,  with  some  of 
respondents  and  all  or  nearly  all  of  each 
trade  of  subcontractors  in  attendance.  At 
these  meetings,  some  respondents: 

•  instructed  the  subcontractors  to 
raise  their  prices  to  owner-builders  by 
50  percent  and  to  home  construction 
developers  and  contractors  by  25 
percent,  substantial  price  hikes  that 
were  designed  to  eliminate  or  reduce 
the  savings  homeowners  and  home 
construction  developers  and  contractors 
would  normally  realize  by  bypassing 
pool  contractors  and  dealing  directly 
with  subcontractors; 

•  warned  the  subcontractors  that  the 
respondents  would  stop  subcontracting 
with  them  if  the  subcontractors  did  not 
increase  their  prices  to  owner-builders 
and  home  construction  developers  and 
contractors  as  set  forth  above;  and 

•  offered  the  subcontractors  a  quid 
pro  quo  whereby,  if  the  subcontractors 
agreed  to  increase  prices  to  owner- 
builders  and  home  construction 
developers  and  contractors  as  set  forth 
above,  respondents  would  agree  to  a 
specified  increase  (the  amount  of  which 
varied  depending  on  the  particular 
subcontracting  work  being  done)  in  the 
price  subcontractors  charged 
respondents  for  subcontractor  services. 

As  a  direct  result  of  these  meetings, 
according  to  the  proposed  complaint, 
most  of  the  subcontractors  raised  their 
prices  to  pool  contractors  by  the 
specified  amounts  on  or  about  May  IS, 
1998.  Also  as  a  direct  result  of  these 
meetings,  some  subcontractors  began 
charging  or  sought  to  charge  owner- 
builders  and  home  construction 
developers  and  contractors  substantially 
higher  prices  than  they  charged 
swimming  pool  contractors.  Other 
subcontractors  stopped  doing  owner- 
builder  jobs  altogether,  because  they 
were  fearful  of  losing  their  work  with 
respondents. 

According  to  the  proposed  complaint, 
the  effects  of  these  collective  actions  are 
to  increase  prices  for  swimming  pool 
construction  services  and  swimming 
pool  subcontracting  services  and  to 
interfere  with  consumers'  choice  in 
deciding  to  build  their  swimming  pool 
in  an  owner-builder  arrangement  or 
through  home  construction  developers 
or  contractors. 

llie  Proposed  Order 

The  proposed  Order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
proposed  respondents  fiom  engaging  in 
similar  acts  and  practices  in  the  fiiture. 

Paragraph  II  of  the  proposed  Order 
would  prohibit  the  proposed 
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responde|]ts  from  (1)  entering  into  any 
agreemeni  express  or  implied,  relating 
to  the  priqe  for  swimming  pool 
contracti^  or  subcontracting  services 
and  (2)  re<}uesting,  proposing, 
threateni|i0,  urging,  recommending, 
advocatii^^,  or  attempting  to  persuade  in 
any  way  itiyone  else  to  alter  in  any  way 
their  price  and  terms  for  such  services. 
Paragrapl^S  n.A.(l)  and  B.(l)  These 
provisioiija  will  prevent  tatate  efforts, 
whether  itiy  agreement  or  through 
requests  |q  others,  to  raise  prices  and 
alter  temja  for  both  swimming  pool 
contracti^ig  and  subcontracting  services. 

Paragrai^h  II  would  also  prohibit  the 
proposed!  respondents  from  entering 
into  any  ^|reement  to  refuse  to  deal 
with  own»r-builders  or  home 
construclion  contractors  or  developers. 
Paragrapl^iII.A.(2).  It  would  bar  them  as 
well  &t>ni  requesting,  proposing, 
threatenifig,  luging,  recommending, 
advocating,  or  attempting  to  persuade  in 
any  way  ^y  swimming  pool  contractor 
or  subcoillbactor  to  refuse  categorically 
to  deal  with  owner-builders,  home 
construction  contractors  or  developers, 
or  swimnllng  pool  contractors  who  act 
or  wish  to  'act  as  consultants  for  owner- 
builders.  Paragraphs  n.B.(2)  and  (3). 
Finally,  Paragraph  n  would  prohibit 
respondetits  from  requesting,  proposing, 
threatenili^,  urging,  recommending, 
advocatiijg,  or  attempting  to  persuade  in 
any  way  ^y  subcontractor  with  respect 
to  the  terliis  of  that  subcontractor's 
dealings  With  owner-builders,  home 
construction  contractors  or  developers, 
or  swimming  pool  contractors  who  act 
or  wish  tp  lact  as  consultants  for  owner- 
builders.  I^aragraph  n.B.(4). 

Together,  these  provisions  will  bar 
respondents,  collectively  as  well  as 
in(Uvidua$y,  bom  seeking  (1)  to  stop 
any  subcdntractor  from  working  for 
owner-builders,  home  contractors  or 
developed,  and  swimming  contractors 
who  act  cir  desire  to  act  as  consultants 
for  owner-builders;  (2)  to  change  the 
prices  and:  terms  subcontractors  charge 
those  homeowners  and  contractors;  and 
(3)  to  stop  other  swimming  pool 
contracto  :k  frt)m  working  for  those 


homeowners  and  contractors.  These 
provisions,  by  barring  individual  efforts 
as  well  as  collective  ones,  fence  in 
respondents  from  engaging  in  conduct 
similar  or  dangerously  close  to  the 
unlawful  activity  they  engaged  in 
earlier. 

A  proviso  to  Paragraph  II  makes  it 
clear  that  nothing  in  this  Paragraph 
prohibits  any  respondents  from 
discussing  and/or  entering  into  a 
specific  proposed  or  actual  business 
transaction  or  project  in  which  those 
involved  are  or  would  be  in  a 
contractor/subcontractor  or  other  joint 
or  cooperative  working  relationship. 

Paragraph  III  of  the  Order  requires 
respondents,  for  a  period  of  five  years, 
to  tape  record  all  meetings  and  maintain 
copies  of  those  tape  recordings  and  all 
materials  distributed  at  the  meetings. 
This  provision  should  have  a 
prophylactic  effect  in  ensiuing  that  the 
respondents  do  not  seek  to  engage  in 
such  anticompetitive  conduct  again. 

The  proposed  Order  also  requires 
that,  should  the  respondents  turn  the 
Association  into  a  more  formal 
organization,  they  must  incorporate 
Paragraph  n  of  this  Order  by  reference 
in  the  by-laws  of  such  organization  and 
distribute  a  copy  of  the  by-laws  to  each 
of  the  members  of  the  organization. 
Paragraph  IV.  Finally,  the  Order 
contains  reporting  requirements 
(Paragraphs  V.  and  VI.)  and  provisions 
guaranteeing  Commission  staff  access 
should  the  need  arise  (Paragraph  VII.). 

Opportunity  for  Public  Comment 

The  proposed  consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

The  piupose  of  this  analysis  is  to 
invite  public  comment  on  the  proposed 
Order.  This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 

Annual  Burden  Estimates 


the  agreement  and  proposed  Order  or  to 
modify  thefr  terms  in  any  way. 

By  direction  of  Commission. 
IFR  Doc.  99-21919  Filed  8-23-«9;  8:45  am) 
BUXING  COOE  67S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
FamillM 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Head  Start  Fellows  Program. 

OMB  No.:  0970-0140. 

Description:  Public  Law  103-252,  the 
Hiunan  Services  Amendments  of  1994, 
amended  the  Head  Start  Act  (the  Act)  to 
authorize  the  creation  of  a  Head  Start 
Fellows  Program  to  support  the 
professional  development  of  individuals 
working  in  the  fields  of  child 
development  and  family  services.  The 
Act  was  most  recently  reauthorized 
through  fiscal  year  2003,  by  the  Coats 
Human  Services  Amendments  of  1998, 
Public  Law  105-285. 

Head  Start  Fellowships  are  awarded 
on  a  competitive  basis  to  individuals 
(other  than  Federal  employees)  selected 
frt)m  among  applicants  who  are 
working,  on  the  date  of  application,  in 
local  Head  Start  programs  or  otherwise 
working  in  the  fields  of  child 
development  and  children  and  family 
services.  The  information  collected  from 
the  applications  is  used  to  ensiue  that 
individuals  selected  to  be  Head  Start 
Fellows  have  the  appropriate 
experience/skills,  and  that  the  training 
developed  for  them  and  the  work 
assig'ied  to  them  will  enhance  their 
ability  to  make  significant  contributions 
to  the  fields  of  child  development  and 
family  services.  The  information 
collected  is  used  by  program  staff  and 
policy  makers  at  the  Federal  level  to 
make  judgements  on  the  progress  and 
needs  of  the  program. 

Respondents:  Individuals  or 
Households. 


Instrument 


Head  Start  Fellows  Program 


Numt)er  of 
respondents 


200 


Number  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


400 


Estimated  Total  Annual  Burden  Hours:  400. 

Additidnal  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  tcl  the  Administration  for 


Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 


Services,  370  L'Enfant  Promenade,  SW. 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 
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OhW  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30  to 
60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assiued  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recoounendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following: 
Office  of  Management  and  Bucket, 
Paperwork  Reduction  Project, 
725  17th  Street,  NW.,  Attn:  ACF  Desk  Officer. 

Dated:  August  18, 1999. 
BobSaigis, 

Acting  Reports  Clearance  Officer. 

(FR  Doc.  99-218860  Filed  8-23-99;  8:45  am] 

BUJNO  COOC  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cliildren  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Adoption  and  Foster  Care 
Analysis  and  Reporting  System  for  Title 
IV-B  and  Title  IV-E. 

OMB  No..  0980-0267. 

Description:  Section  479  of  title  IV-E 
of  the  Social  Security  Act  directs  States 
to  establish  and  implement  an  adoption 
and  foster  care  reporting  system.  The 
purpose  of  the  data  collected  is  to 
inform  State/Federal  policy  decisions, 
program  management,  and  to  respond  ta 


Congressional  and  Department 
inquiries.  Specifically,  the  data  is  used 
for  short/long-term  budget  projections, 
trend  analysis,  and  to  target  areas  for 
improved  technical  assistance.  The  data 
will  provide  information  about  foster 
care  placements,  adoptive  parents, 
length  of  time  in  care,  delays  in 
termination  of  parental  rights  and 
placement  for  adoption. 

Respondents:  State,  Local  or  Tribal 
Govt. 

Annual  Burden  Estimates: 


Instmment 

Number  of 
respondents 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours 

Adoption  and  Foster  Care  Analysis  and  Reporting  Systems 

51 

2 

3,251 

331  ,.602 

Estimated  Total  Annual  Burden 
Hours:  331,602. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Childvan  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  SW; 
Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30  to 
60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  is  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  D.C.  20503,  Attn:  ACF 
Desk  Officer. 

Dated:  August  18, 1999. 
BobSargis, 

Acting  Reports  Clearance  Officer. 

(FR  Doc.  99-21894  Filed  8-23-99;  8:45  am) 

aiLUNQ  CODE  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dodnt  No.  99H-1392] 

Agency  Information  Collection 
Activltiaa;  Submission  for  OMB 
Rsvisw;  Commsnt  Rsqusst;  Stats 
Enforcement  Notification 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  ami 
clearance  tmder  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  September 
23, 1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  MFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Rockville,  MD  20857, 
301-627-1223. 

SUPPLEMENTARY  MFORMATKM:  hi 
comphance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

State  Enforcement  Notificatioii — 21 
CFR  100.2(d)  (OMB  Control  Number 
0910-0275)— Extension 

Section  310(b)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  337(b))  authorizes  States  to 
enforce  certain  sections  of  the  act  in 
their  own  names,  but  provides  that 
States  must  notify  FDA  before  doing  so. 
Section  100.2(d)  (21  CFR  100.2(d))  sets 
forth  the  infonnation  that  a  State  must 
provide  to  FDA  in  a  letter  of  notification 
when  it  intends  to  take  enforcement 
action  under  the  act  against  a  particular 
food  located  in  the  State.  The 
information  required  under  §  100.2(d) 
will  enable  FDA  to  identify  the  food 
against  which  the  State  intends  to  take 
action  and  advise  the  State  whether 
Federal  action  has  been  taken  against  it. 
With  certain  narrow  exceptions.  Federal 
enforcement  action  precludes  State 
action  under  the  act. 

In  the  Federal  Register  of  Jime  8, 1999 
(64  FR  30525),  the  agency  requested 
comments  on  the  proposed  collections 
of  information.  No  comments  were 
received. 

FDA  estimates  the  btu-den  of  this 
collection  of  information  as  follows: 
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Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


No.  of 
Respondents 


1 


Annual 

Frequency  per 

Response 


1 


Total  Annual 
Responses 


1 


Hours  per 
Response 


Total  Hours 


10 


10 


There  i'e  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  re  ijorting  burden  for  §  100.2(d)  is 
insignifictnt  because  enforcement 
notifications  are  seldom  submitted  by 
States  revesting  the  agency  take 
enforceni^nt  action  under  the  act  against 
a  particul^  food.  Over  the  last  3  years, 
FDA  hasji^ot  received  any  enforcement 
notificati(^ns.  Since  the  enactment  of 
section  4p3A(b)  of  the  act  (21  U.S.C. 
34a-l(b))  las  part  of  the  Nutrition 
Labeling  and  Education  Act  of  1U9U, 
FDA  has  received  only  a  few 
enforcement  notifications. 

Although  FDA  believes  that  the 
burden  villi  be  insignificant,  it  believes 
these  information  collection  provisions 
should  be  extended  to  provide  for  the 
potential  future  obligation  of  a  State  to 
notify  FpA  of  an  enforcement  action 
imder  th^j  provisions  of  section  310(b)  of 
the  act.    1 1 

Dated:  jf\xgast  18.  1999. 

WUiiamIi.i  Hubbard, 

Senior  Ass^iate  Commissioner  for  Policy, 
Planning  9pd  Legislation. 

(FR  Doc.  ^0-21853  Filed  8-23-99;  8:45  am] 

BNXMG  CObt  4160-01-F 

DEPARTlllENT  OF  HEALTH  AND 
HUMAN  ^RVICES 

Food  andj  Daig  Administration 

IMicrobiolltogical  Safety  of  Drug 
Residues  in  Food;  Public  Worlishop 

AGENCY:  Pood  and  Drug  Administration, 

HHS. 

ACTION:  Nptice  of  workshop. 

The  Fdod  and  Drug  Administration 
(FDA),  Center  for  Veterinary  Medicine 
(CVM)  w|)l  sponsor  a  workshop  entitled 
"Microbiiplogical  Safety  of  Drug 
Residues  In  Food."  The  workshop  will 
discuss  the  use  of  model  systems  to 
establish  acceptable  daily  intakes 
(ADI's)  fof  antimicrobial  drug  residues 
in  food.  The  workshop  will  focus  on 
hiunan  c^sumption  of  new  animal 
drug  residues  in  food  and  their  direct 
effects  on  human  intestinal  microflora. 

The  document  entitled  "A  Proposed 
Framewoiik  for  Evaluating  and  Assuring 
the  Hiuniip  Safety  of  the  Microbial 
Effects  of  Antimicrobial  New  Animal 
Drugs  Intended  for  Use  in  Food- 
Producinjd  Animals"  (the  "framework" 
document  will  not  be  discussed  at  this 
workshop*  Information  about  workshops 


on  the  framework  dociunent  will  be 
announced  in  a  future  Federal  Register 
notice,  CVM  update(s),  and  on  CVM's 
Internet  home  page,  at  "http:// 
www.fda.gov/cvm/fda/mappgs/ 
antitoc.html". 

Date  and  Time:  The  workshop  will  be 
held  on  Monday  and  Tuesday, 
September  20  to  21, 1999,  bom  8  a.m  to 
6  p.m.  on  Monday  and  from  8  a.m.  to 
2  p.m.  on  Tuesday. 

Location:  The  workshop  will  be  held 
at  The  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD,  20852,  301-468- 
1100. 

Contact.  Lynda  W.  Cowatch,  Center 
for  Veterinary  Medicine  (HFV-150), 
Food  and  Drug  Administration,  7500 
Standish  Pi,  Rockville,  MD  20855,  301- 
827-5281. 

Registration:  The  registration  for  the 
workshop  is  free.  However,  registration 
is  required.  For  additional  information 
and  a  registration  form,  please  contact 
Lynda  W.  Cowatch  at  the  above  address. 
A  registration  form  is  also  available  on 
the  CVM  home  page  at  "http:// 
www.fda.gov/cvm/fda/manDqs/ 
registration.html". 

If  you  need  special  accommodations 
for  a  disability,  please  contact  the 
DoubleTree  Hotel  at  least  7  days  in 
advance. 

SUPPLEMENTARY  INFORMATION:  ]n  the 
Federal  Register  of  January  30, 1996  (61 
FR  3043),  CVM  published  a  notice  of 
availability  of  a  guidance  document 
entitled  "Microbiological  Testing  of 
Antimicrobial  Drug  Residues  in  Food." 
This  guidance  document  defines  when 
antimicrobial  drugs  would  be  exempt 
from  additional  microbiological  testing 
and  when  additional  testing  may  be 
necessary  to  establish  the  safety  of 
antimicrobial  drug  residues  in  food.  The 
document  also  establishes  1.5 
milligrams/person/day  as  the  ADI  of 
microbiologically  active  residues  that 
would  be  allowed  in  food  without 
additional  microbiological  testing.  CVM 
also  expressed  the  intention  of 
validating  model  systems  that  could  be 
used  to  evaluate  the  effect  of  low  levels 
of  antimicrobial  drugs  on  the  human 
intestinal  microflora. 

In  1995  and  1996,  CVM  initiated 
research  to  validate  an  in  vitro  and  an 
in  vivo  model  system  that  could  be  used 
to  set  ADI's  for  antimicrobial  drug 


residues  in  food  based  on  perturbations 
of  the  human  intestinal  microflora.  The 
results  of  this  research  will  be  presented 
at  the  September  workshop.  In  addition, 
other  methods  for  determining  ADI's  for 
antimicrobial  residues  used 
internationally  and  in  Europe  will  be 
presented  and  discussed. 

Based  on  the  information  presented 
and  discussed  at  the  workshop,  CVM 
intends  to  reevaluate  its  guidance 
dociunent  for  testing  microbiological 
effects  of  antimicrobial  residues  on  the 
human  intestinal  microflora. 

Dated:  August  17. 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
IFR  Doc.  99-21854  Filed  8-23-99;  8:45  am] 
'HLUNG  CODE  4^mHi%-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Cara  Hnancing  Administration 

[HCFA-1076-N1 

Medicare  Program;  SeptemtMr  16, 
1999,  Meeting  of  the  Competitive 
Pricing  Advisory  Committee 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Competitive  Pricing  Advisory 
Committee  (the  CPAC)  on  September  16, 
1999.  The  Balanced  Budget  Act  of  1997 
(BB  A)  requires  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  to  establish  a 
demonstration  project  under  which 
payments  to  Medicare+Choice 
organizations  in  designated  areas  are 
determined  in  accordance  with  a 
competitive  pricing  methodology.  The 
BBA  requires  the  Secretary'  to  create  the 
CPAC  to  make  recommendations  on 
demonstration  area  designation  and 
appropriate  research  designs  for  the 
project.  The  CPAC  meetings  are  open  to 
the  public. 

DATES:  The  CPAC  is  scheduled  to  meet 
on  September  16, 1999,  from  9  a.m. 
until  4  p.m.,  e.d.s.t. 
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ADDRESSES:  The  meeting  will  be  held  at 
the  Crystal  Gateway  Marriott,  1700 
Jefferson  Davis  Midway,  Arlington, 
Virginia  22202. 

TOR  FURTHER  MFORMATION  CONTACT: 
Sharon  Arnold,  Ph.D.,  Executive 
Director,  Competitive  Pricing  Advisory 
Committee,  Health  Care  Financing 
Administration,  7500  Security 
Boulevard,  C4-14-17,  Baltimore,  MD 
21244-1850,  (410)  786-«451. 
SUPPLEMENTARY  INFORIIATION: 

Section  4011  of  the  Balanced  Budget 
Act  of  1997  (BBA)  (Public  Law  105-33), 
requires  the  Secretary  of  the  Department 
of  Health  and  Human  Services  [the 
Secretary)  to  establish  a  demonstration 
project  under  which  payments  to 
Mfldicare+Choice  organizations  in 
designated  areas  are  determined  in 
accordance  with  a  competitive  pricing 
methodology.  Section  4012(a)  of  the 
BBA  reqiiires  the  Secretary  to  appoint  a 
Competitive  Pricing  Advisory 
Committee  (the  CPAC)  to  meet 
periodically  and  make 
recommendations  to  the  Secretary 
concerning  the  designation  of  areas  for 
inclusion  in  the  project  and  appropriate  ' 
research  designs  for  implementing  the 
project.  The  GPAC  has  previously  met 
on  May  7, 1998,  June  24  and  25, 1998, 
Septonber  23  and  24, 1998,  October  28, 
1998,  January  6, 1999,  May  13, 1999, 
and  July  22, 1999. 

The  CPAC  consists  of  15  individuals 
who  are  independent  actuaries,  experts 
in  competitive  pricing  and  the 
administration  of  the  Federal  Employees 
Heahh  Benefit  Program,  and 
representatives  of  health  plans,  insurers, 
employers,  unions,  and  beneficiaries. 
The  CPAC  members  are:  James  Cubbin, 
Executive  Director,  General  Motors 
Health  Care  Initiative;  Robert  Berenson, 
M.D.,  Director,  Center  for  Health  Plans 
and  Providers,  Health  Care  Financing 
Administration;  John  Bertko,  Actuary 
Principal,  Reden  &  Anders,  Ltd.;  Dave 
Durenberger,  Vice  President,  Public 
Policy  Partners;  Gary  Goldstein,  M.D., 
former  CEO,  The  Oschner  Clinic; 
Samuel  Havens,  Healthcare  Consultant 
and  Chairman  of  Health  Scope/United; 
Margaret  Jordan,  President  and  CEO, 
The  Margaret  Jordan  Group;  Chip  Kahn, 
President,  The  Health  Insurance 
Association  of  America;  Cleve 
Killingsworth,  President,  Health 
Alliance  Plan;  Nancy  Kichak,  Director, 
Office  of  Actuaries,  Office  of  Personnel 
Management;  Len  Nichols,  Principal 
Research  Associate,  The  Urban  Institute; 
Robert  Reischauer,  Senior  Fellow,  The 
Brookings  Institution;  John  Rother, 
Director,  Legislation  and  Public  Policy, 
American  Association  of  Retired 
Persons;  Andrew  Stem,  President, 


Service  Employees  International  Union, 
AFL-CIO;  and  Jay  Wolfson,  Director, 
Florida  Health  Information  Center, 
University  of  South  Florida.  The 
chairperson  of  the  CPAC  is  James 
Cubbin  and  the  co-chairperson  is  Robert 
Berenson,  M.D.  In  accordance  with 
section  4012(a)(5)  of  the  BBA,  the  CPAC 
will  terminate  on  December  31,  2004. 

The  agenda  for  the  September  16, 
1999,  meeting  will  include  the 
following: 

•  A  review  of  the  competitive  pricing 
demonstration  design. 

•  A  discussion  on  how  to  minimize 
disruption  for  beneficiaries  in  the 
demonstration  sites. 

•  A  discussion  on  the  process  for 
review  of  plan  bids. 

•  A  revision  of  the  implementation 
timeline  for  the  Kansas  City,  MO 
Metropolitan  Area  and  Maricopa 
County,  AZ  demonstration  sites. 

Individuals  or  organizations  that  wish 
to  make  5-minute  oral  presentations  on 
the  CPAC  agenda  issues  should  contact 
Sharon  Arnold,  CPAC  Executive 
Director,  by  12  noon,  September  9, 
1999,  to  be  scheduled.  The  number  of 
oral  presentations  may  be  limited  by  the 
time  available.  A  written  copy  of  the 
oral  remarks  should  be  submitted  to  the 
Executive  Director  no  later  than  12 
noon,  September  9, 1999.  Anyone  who 
is  not  scheduled  to  speak  may  submit 
written  comments  to  the  Executive 
Director,  by  12  noon,  September  13, 
1999.  t 

This  meeting  is  open  to  the  public, 
but  attendance  is  limited  to  the  space 
available. 

(Sec.  4012  of  the  Balanced  Budget  Act  of 
1997.  Pub.  L.  105-33  (42  U.S.C.  1395w-23 
note)  and  sec.  10(a)  of  Pub.  L.  92-463  (5 
U.S.C.  App.  2,  sec.  10(a)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  August  18. 1999. 
Michael  M.  lUurii, 

Deputy  Administrator,  Health  Care  Financing 
Administration. 

[PR  Doc.  99-21859  Filed  8-23-99;  8:45  am] 
BUJNQ  CODE  4iai>-ai-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Govemmant-Owmed  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 


SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with' 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Richard  U.  Rodriguez, 
M.B.A.,  Technology  Licensing 
Specialist,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804; 
telephone:  301/49&-7056  ext.  287;  fax: 
301/402-0220;  e-mail:  rrl54z@nih.gov. 
A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 

Peptides  and  Their  Utility  in 
Modulation  of  Behavior  of  Cells 
Expressing  ospi  Integrins 

David  D.  Roberts,  Henry  C.  Krutzsch 
(NQ) 

DHHS  Reference  No.  E-169-99/0  filed 
15  Jul  1999 

The  present  invention  relates 
generally  to  peptides  that  bind  to  or  are 
recognized  by  ospi  integrins  and  in 
particiilar,  to  pharmaceutical 
compositions  containing  and  methods 
of  using  said  peptides  to  inhibit  or 
promote  various  functions  of  cells  that 
express  03^1  integrins. 

Integrins  are  transmembrane  a,  pi- 
heterodimer  receptors  expressed  on  a 
wide  variety  of  cells  which  are  involved 
in  extracellular  matrix  (ECM) 
interactions.  Experimental  data  has 
shown  that  the  ECM  can  affiect  gene 
expression  and  that  this  altered  gene 
expression  can  change  the  composition 
of  the  ECM.  A  bi-directional  exchange  of  | 
information  between  cells  and  their 
surroimding  matrix  is  therefore  taking 
place  and  because  of  this 
communication,  integrins  can  control 
cell  growth,  motility,  differentiation  and 
survival.  Defects  in  the  regulation  of 
these  processes  can  result  in  many 
disease  states,  such  as  inheritable 
developmental  disorders,  defective 
wound  repair,  hemotological  disorders, 
cardiovascular  diseases,  immunological 
disorders,  neurodegenerative  diseases 
and  cancer  initiation,  invasion  and 
metastasis.  The  disclosed  peptides  have 
been  shown  to  inhibit  angiogenesis,  cell 
adhesion  and  proliferation  and  wound 
repair  when  administered  in  a  soluble 


contains  one 


(MAP).  In  one 
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form;  ho  if  rever,  when  the  same  peptides 
are  immobilized  on  a  substratum,  they 
promote  adhesion  and  proliferation  of 
endothelial  cells.  Thus  by  controlling 
the  conditions,  these  peptides  can  be 
used  to  generate  specific  responses. 
Specific  l^pplications  for  the  peptides 
include  ti^e  treatment  of  angiogenesis- 
mediatedjdiseases,  production  of 
vascular  igrafts  and  artificial  blood 
vessels. 

Redox-SUble,  Non-Phosphorylated 
Cyclic  PMitide  Inhibitors  of  SH2 
Domain  pinding  to  Target  Protein, 
Conjuga^  Thereof,  Compositions  and 
Methodaj  of  Sjmthesis  and  Use     Serial 
No.  60/137,187  filed  02  Jun  1999 

Peter  Rbller,  Ya-Qiu  Long,  Feng-Di 
Lunt  Charles  R.  King  (NQ) 

The  pn^ent  invention  is  predicated 
on  the  sutprising  and  imexpected 
discoverer!  of  non-phoshorylated  cyclic 
peptide  inhibitors  of  binding  SH2 
domains  in  proteins  comprising  SH2 
domains  to  target  proteins  whidi  not 
only  are  redox-stable  in  vivo  but  have 
unprecedtoted  specific  binding 
aMnitiesl| 

Src  homology-2  (SH2)  domains 
selectively  bind  to  phosphotyrosyl 
(pTyrl-cpitaining  regions  of  target 
proteins.;  ^H2  binding  can  modulate:  c- 
src  actiAnjty;  substrate  specificity  for  c- 
abl  protoi-oncoproteins;  and  the 
transduc^on  of  signals  initiated  by 
growth  ^ctor  receptors  and  cellular 
attach  sy^^ems.  The  SH2  domain  of 
growth  f^^or  receptor-boimd  protein 
(Grb2)  is  '4  specific  example  which 
contains  ane  SH2  domain  and  two  src 
homology|-3  (SH3)  domains.  The 
preventioh  of  Grb2-mediated  multi- 
protein  assemblies  is  considered  a 
promising  therapeutic  target  for  the 
development  of  antiproliferative  agents 
directed  \6  cells  that  over-express 
growth  factor  receptors.  Previously 
identified!  SH2-inhibitors  have 
detectable  activity,  but  their  binding 
affinities  ^  substantially  lower  than 
natiu^l  ligands.  A  need  therefore  exists 
for  more  iafBcient  and  stable  inhibitors, 
and  the  t0chnology  herein  disclosed 
provides  [mr  such  inhibitors. 
Additionally,  the  technology  offers  the 
possibility  of  conjugates  comprising  a 
compouiM  (SH2  inhibitor)  and  a  carrier 
agent,  i.ei,  signal  peptides,  antennapedia 
peptides,  or  Upofectin.  Suitable  targets 
would  preiferably  include,  but  not 
necessarily  be  limited  to:  growth  factor 
receptors,  ,such  as  EGFR;  morphology 
determinihg  proxies,  such  as  FAK;  a 
cellular  attachment  protein;  a  proto- 
oncoprot^in;  an  oncoprotein,  such  as 
BCR-abl;  or  a  mitogen-activated  protein 
(MAP).  In  one  application  of  this 


method,  inhibition  of  the  binding  of  a 
target  protein  by  an  SH2  domain  in  a 
protein  comprising  an  SH2  domain 
prevents  cancer,  in  particular,  breast 
cancer.  Administration  of  the  SH2- 
inhibitor/SH2-conjugate  can  be 
accompanied  by  an  anti-cancer  agent 
such  as  a  chemotherapeutic  agent,  a 
cytotoxic  agent  or  its  prodrug,  radiation 
and/or  a  radioactive  isotope. 

Phenylalanine  Derivatives 

T.Burke  eta/.  (NCI) 

Serial  No.  60/126.047  filed  23  Mar 
1999 

The  present  invention  relates  to  novel 
phenylsdanine  derivatives,  compositions 
and  methods  of  using  said  derivatives  to 
inhibit  SH2  domain  binding  with  a 
phosphoprotein.  Additionally,  the 
invention  provides  precursors  suitable 
for  preparing  these  phenylalanine 
derivatives. 

The  therapy  and  prophylaxis  of 
proliferative  diseases  such  as  cancer, 
autoimmime  disorders  and 
hyperproliferative  skin  disorders  can 
involve  signal  transduction.  These 
signal-pathways  are  critical  to  normal 
cellular  homeostasis  and  are  necessary 
processes  for  relaying  extracellular 
messages  from  various  sources,  e.g., 
growth  factors,  hormones  or 
neurotransmitters,  via  receptors  to  the 
interior  of  the  cell.  Protein-tyrosine 
kinases  are  integral  participants  of  many 
of  these  pathways,  and  they  are 
responsible  for  the  phosphorylation  of 
specific  tyrosine  residues  to  form 
tyrosine  phosphorylated  residues.  These 
pathways  can  involve  complex 
networks  which  contain  proteins  with 
specific  amino  acid  sequences  called 
"Src-homology  2"  (SH2)  domains. 
Malfunctions  in  these  protein-tyrosine 
phosphorylations  through  tyrosine 
kinase  overexpression  or  deregulation, 
can  manifest  a  variety  of  oncogenic  and 
proliferative  disorders.  SH2  domain 
containing  proteins  that  play  roles  in 
cellular  signaling  and  transformation 
include,  but  are  not  limited  to:  Src,  Lck, 
Ras  GTPase-activating  protein, 
Phospholipase  C,  PI-3  kinase,  Grb2, 
BCR  Abl  and  Tyk2.  Central  to  the 
binding  of  SH2  domains  with 
phosphotyrosine  (pTyr)-containing 
ligands  is  the  interaction  of  a  doubly 
ionized  pT)T  phosphate  with  two  highly 
conserved  arginine  residues.  These 
interactions  are  critical,  and  binding  is 
usually  lost  by  removal  of  the  phosphate 
group.  While  the  pTyr-pharmacophore 
therefore  plays  a  dominant  role  in  SH2 
domain-ligand  interactions,  pTyr 
residues  are  not  suitable  components  of 
inhibitors  intended  for  in  vivo 
application,  due  to  the  enzymatic 
lability  of  the  phosphate  ester  bond  and 


the  poor  cellular  penetration  of  the 
doubly  ionized  phosphate  species. 
Therefore,  a  need  exists  for  non 
phosphate  containing  compounds  that 
can  mimic  the  structiu^  interactions  of 
phosphotyrosyl  residues  within  SH2 
domain  pTyr-binding  sites,  and  in  so 
doing  disrupt  the  interactions  between 
SH2  domains  of  proteins,  e.g.,  Grb2,  and 
proteins  with  phosphorylated  moieties. 
The  disclosed  invention  provides  viable 
candidates  for  these  compounds  and 
could  provide  for  the  development  of 
therapeutic  agents  for  the  treatment  of 
proliferative  diseases  or  conditions  as 
well  as  relevant  diagnostic  or  testing 
procedures. 

Dated:  August  17, 1999. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Teclinology  Transfer, 
National  Institutes  of  Health. 

[FR  Doc.  99-21889  Filed  8-23-99;  8:45  am] 

BaUNQ  CODE  414»-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonai  Institutes  of  Haslth 

National  Cancer  Institute;  NoHee  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
President's  Cancer  PaneL 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  meet  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  President's  Cancer 
Panel. 

Date:  September  22, 1999. 

Time:  9:00  AM  to  4:00  PM. 

Agenda:  The  Changing  Face  of  Public 
Health — Implications  For  The  National 
Cancer  Program  Now  And  In  The  Future. 

Place:  National  Institutes  of  Health. 
Building  31,  C  Wing,  Conference  Room  10, 
9000  Rockville  Pike.  Bethesda,  MD  20892.  • 

Contact  Person:  Maureen  O.  Wilson,  PhD, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  Room  4A48, 
Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpgwer:  93.399, 
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Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  August  17, 1999. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-21885  Filed  8-23-99;  8:45  am) 
BMJJN6  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutat  of  HaaNti 

National  Cancer  mstituta;  Notice  of 
Cloaad  MaethfiQ 

Pursuant  to  section  10(d)  of  the 
Foderal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Evaluation 
of  Chemopreventive  Agents  by  In  Vitro 
Techniques. 

Date:  September  13, 1999. 

Time:  1:00  PM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6130  Executive  Boulevard,  EPN/F, 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contract  Person:  Wihia  A.  Woods,  PHD, 
Deputy  Chief.  Special  Review.  Referral  and 
Research  Branch.  Division  of  Extramural 
Activities.  National  Cancer  Institute,  National 
Institutes  of  Health,  Rockville,  MD  20852. 
(301)  49&-7903. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower:  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  August  17. 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
fFR  Doc.  99-21886  Filed  8-23-99;  8:45  am) 
■UMQ  OOOC  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationallnstltutes  of  Health 

National  Inatitute  on  Deafnesa  and 
Ottier  Communication  Diaordera; 
Notice  of  Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
.the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Communication 
EKsorders  Review  Committee. 

Date:  October  13-15, 1999. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  River  Inn,  924  25th  Street,  NW. 
Washington.  DC  20037. 

Contact  Person:  Melissa  Stick.  PHD.  MPH, 
Scientific  Review  Administrator,  NIH/ 
NIDCD/DEA/SRB,  6120  Executive  Blvd  (EPS/ 
400],  Bethesda,  MD  20892. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deahiess  and  Communicative 
Disorders.  National  Institutes  of  Health.  HHS] 

Dated:  August  17. 1999. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  99-21881  Filed  8-23-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutea  of  Healtit 

National  Inatitute  on  Alcohol  Abuae 
and  Alcohollam;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 


reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Date:  September  15-16. 1999. 

Closed:  September  16, 1999.  7:00  PM  to 
9:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Hyatt  Regency.  One 
Bethesda  Metro,  Bethesda,  MD  20814. 

Closed:  September  16. 1999.  8:30  AM  to 
9:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Building.  Conference  Room 
E1/E2. 45  Center  Drive,  Bethesda,  MD  20892. 

Open:  September  16, 1999.  9:00  AM  to  3:30 
PM. 

Agenda:  Program  Developments  and 
Priorities. 

Place:  Natcher  Building.  Conference  Room 
E1/E2,  45  Center  Drive,  Bethesda.  MD  20892. 

Contact  Person:  James  F.  Vaughan. 
Executive  Secretary,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism;  National 
Institutes  of  Health,  PHS,  DHHS;  Bethesda, 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  August  17, 1999. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 
[FR  Doc.  99-21882  Filed  8-23-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutea  of  Heeith 

National  Inatitute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  (Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the" 


reasonable  ac< 
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National  |''[dvisory  Mental  Health 
Council. 

The  me  0ting  will  be  open  to  the 
public  asiiiidicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  iiiterpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advanc  <  >  of  the  meeting. 

The  me  c  ting  will  be  closed  to  the 
pubUc  in  Accordance  with  the 
provisionjs  set  forth  in  sections 
552b(c)(4)iand  552b(c){6),  Tide  5  U.S.C, 
as  amend|e|d.  The  grant  applications  and 
the  discussions  could  disclose 
confidentiial  trade  secrets  or  commercial 
property  $uch  as  patentable  material, 
and  persdi^l  information  concerning 
individuals  associated  with  the  grant 
applicatioiis,  the  disclosiue  of  which 
would  coi^titute  a  clearly  unwarranted 
invasion  w  personal  privacy. 

Name  of  Committee:  National  Advisory 
Mental  Health  Council. 

Date:  Sei)^ember  16-17, 1999. 

Closed:  $*ptember  16, 1999. 10:30  AM  to 
recess. 

Agenda:'jo  revise  and  evaluate  grant 
applicatioiti. 

Place:  Neuroscience  Center,  National 
Institutes  dSHealth,  6001  Executive  Blvd., 
Bethesda.  ^D  20892. 

Open:  S^itember  17. 1999.  8:00  AM  to 
adjoumme^. 

/^genda.jlfresentation  of  NIMH  Director's 
Report  and  discussion  of  NIMH  program  and 
policy  issuias. 

Place:  Neuroscience  Center,  National 
Institutes  6r  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892. 

Contact  nrson:  Jane  A.  Steinberg,  PhJD, 
Executive  Mcretary,  Director,  Division  of 
Extramural  |\ctivities.  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Execatiye  Blvd.,  Room  6154,  MSC  9609, 
Bethesda,  li(  D  20892-9609,  301-443-3367. 
(Catalogue  ;c  f  Federal  Domestic  Assistance 
Program  Nok.  93.242,  Mental  Health  Research 
Grants;  93.  flSl,  Scientist  Development 
Award,  Scfantist  Development  Award  for 
Clinicians,  i^nd  Research  Scientist  Award; 
93.282,  Melital  Health  National  Research 
Service  Awfirds  for  Research  Training, 
National  Iri^itutes  of  Health,  HHS). 

Dated:  A[^ust  17, 1999. 
La  Verne  Yi  Btringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  9<  »■  -21887  Filed  8-23-99:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 


National  institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting 

Pxirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Coimcil. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,'  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
appUcations  and/or  contract  proposals, 
the  disclosiue  of  which  woidd 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Environmental  Health  Sciences  Council, 
Agenda  Available:  http:'// 
www.niehs.nih.gov/dert/c-agenda.htm. 

Date:  September  13-14, 1999. 

Open:  September  13, 1999,  8:30  AM  to  5:00 
PM. 

Agenda:  Discussion  of  program  policies 
and  issues. 

Place:  NIEHS-Rodbell  Auditorium, 
Building  101,  111  Alexander  Drive,  Research 
Triangle  Park,  NC. 

Open:  September  14, 1999,  9:00  AM  to  9:35 
AM. 

Agenda:  Continuation  of  program  policy 
discussions. 

Place:  NIEHS-Rodbell  Auditorium. 
Building  101,  111  Alexander  Drive,  Research 
Triangle  Park.  NC. 

Closed:  September  14. 1999. 10:10  AM  to 
2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  NIEHS-Rodbell  Auditorium, 
Building  101,  111  Alexander  Drive.  Research 
Triangle  Park.  NC. 

Contact  Person:  Anne  P.  Sassaman,  PHD, 
Director,  Division  of  Extramural  Research 
and  Training,  Executive  Secretary,  National 
Institute  of  Environmental  Health  Sciences, 
NIH/PHS.  P.O.  Box  12233,  Research  Triangle 
Park,  NC  27709,  919/541-7723.     ' 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 


Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing: 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Ha2ardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 
Dated:  August  17.  1999. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-21888  Filed  8-23-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES    •  <* 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6).  Titie  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
application,  the  disclosure  of  which 
woidd  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  the 
Scientific  Review  Special  Emphasis  Panel. 

Date:  August  17, 1999. 

Time:  4:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contract  Person:  David  J.  Remondini.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6154, 
MSC  7890.  Bethesda.  MD  20892,  (301)  435- 
1038. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitation  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Itote;  August  18,  1999. 

Time:  12:45  PM  to  1:45  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contract  Person:  Cheryl  M.  Corsaro.  PhD, 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review,  Naddhal  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6172, 
MSC  7890.  Bethesda.  MD  20892,  (301)  435- 
1045,  corsarocdcsr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitation  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  20, 1999. 

Time:  1 1 :00  AM  to  1 :00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contract  Person:  Laurie  L.  Foudin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4122. 
MSC  7818,  Bethesda.  MD  20892,  (.101)  AS.-v- 
1779. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitation  imposed  by  the  review  and 
funding  cycle. 

Mune  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  30, 1999. 

Time:  10:00  AM  to  11:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contract  Person:  J.  Terrell  Hoffeld,  DDS, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4116, 
MSC  7816,  Bethesda.  MD  20892.  (301)  435- 
1781,  th88q9nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
liinitation  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  August  30. 1999. 

Time:  3:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contract  Person:  J.  Terrell  Hoffeld.  DDS, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4116, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1781. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitation  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  September  3. 1999. 

Time:  9:00  AM  to  1 :00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn.  1775  Rockville  Pike. 
Rockville,  MD  20852. 

Contact  Person:  A.  Hameed  Khan,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5152. 


MSC  7842,  Bethesda.  MD  20892,  (301)  435- 
1743. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  September  7, 1999. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Anita  Corman  Weinblatt, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3110, 
MSC  7778,  Bethesda,  MD  20892,  (301)  435- 
1124. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93^306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health,  HHS) 

Dated:  August  17, 1999. 
LaVenie  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-21883  Filed  8-23-99;  8:45  am] 
HLUNQ  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUHAN  SERVICES 

NafHonal  Institutes  of  Health 

Canter  for  Scientific  Review;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Center  for  Scientific  Review  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Center  for  Scientific 
Review  Advisory  Committee. 

Date:  September  22-23, 1999. 

Time:  8:30  AM  to  1:00  PM. 

Agenda:  Discussion  of  activities  to  evaluate 
organization  and  function  of  the  Center  for 
Scientific  Review  process. 

Place:  National  Institutes  of  Health,  Two 
Rockledge  Center,  Conference  Room  9104, 
6701  Rockledge  Drive,  Bethesda.  MD  20892. 

Contact  Person:  Samuel  Joseloff,  PHD, 
Executive  Secretary,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6160,  MSC  7892, 
Bethesda,  MD  20892,  (301)  435-1040, 
joselofs@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 


Dated:  August  17, 1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  99-21884  Filed  8-23-99;  8:45  am] 

BNJJNG  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuae  and  Mental  Health 
Servlcea  Administration  (SAMHSA) 

Notice  of  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  following  meeting  of 
the  SAMHSA  Special  Emphasis  Panel  I 
in  September  1999. 

A  summary  of  the  meetings  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Coral  Sweeney,  SAMHSA, 
Office  of  Policy  and  Program 
Coordination,  Division  of  Extramiual 
Activities,  Policy,  and  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  301-443- 
2998. 

Substantive  program  information  may 
be  obtained  from  die  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c){6)  and  5  U.S.C. 
App.2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  September  13-16, 1999. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Closed:  September  13-16. 1999.  8:30  a.m.- 
5  p.m. 

Panel:  Targeted  Substance  Abuse/HIV.  SP 
9g-003(a). 

Contact:  Stan  Kusnetz.  Room  17-89. 
Parklawn  Building.  Telephone:  301-443- 
3042  and  FAX:  301-443-3437. 

Dated:  August  17. 1999. 
Coral  Sweeney, 

Lead  Grants  Technical  Assistant,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  99-21906  Filed  8-23-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  tCVELOPMENT 

[DockM  Ufk.  FR-4445-N-20,  FR-4447-N- 

•^     Jl , 

Notice  a|  Proposed  Infonnation 
ColleetiM:  Comment  Request; 
AppllcaUl^n  for  Approvak-FHA  Lender 
and/br  Gl^nle  Mae  Mortgage-Backed 

I  Issuer  Branch  Office 
Notifleatl^n— Title  imtle  II 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD; 
Govemmont  National  Mortgage 
Association,  HUD. 
ACTK)N:  Notice. 

SUHMARYi  The  proposed  information 
collection  {requirement  described  below 
will  be  sut>mitted  to  the  OfBce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction;  Act.  The  Department  is 
soliciting  bublic  comments  on  the 
subject  proposal. 

lents  Due  Date:  October  25, 

y.  Interested  persons  are 
invited  tb  bubmit  comments  regarding 
this  propj)bal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Nlunber  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
L'Enfant  Building,  Room  8202, 
Washingtjcin,  DC  20410. 
FOR  FURTMER  INFORMATION  CONTACT:  For 
copies  of  |the  proposed  forms  and  other 
available  libformation:  FHA  contact  Ron 
Schwartz,  CLender  Approval  and 
Recertifioation  Division,  telephone 
niunber  (^02)  708-3976  (this  is  not  a 
toll-free  Uvmber);  Ginnie  Mae  contact 
Sonya  Suttrez,  Office  of  Policy,  Planning 
and  Risk  Management,  telephone 
number  (^p2)  708-2772  (this  is  not  a 
toll-free  uimber). 

SUPPLEMa^ARY  INFORMATION:  The 
Departm^t  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  a^  prequired  by  the  Paperwork 
Reductioi  Act  of  1995  (44  U.S:C. 
Chapter  39,  as  amended). 

The  Notice  is  soliciting  conunents 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collectioi^  of  information  to:  (1)  Evaluate 
whether  tfae  proposed  collection  is 
necessary  tor  the  proper  performance  of 
the  functinns  of  the  agency,  including 
whether  t)^e  information  will  have 
practical  utility;  (2)  Evaluate  the 
acciuacy  ctf  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  anld  clarity  of  the  information  to 


be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
infonnation  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Form  HUD-11701/ 
92001,  Application  for  Approval-FHA 
Lender  and/or  Giimie  Mae  Mortgage- 
Backed  Securities  Issuer;  Form  HUD- 
92001-B,  Branch  Office  Notification- 
Title  I/Title  n. 

OMB  Control  Number,  if  applicable: 
2502-0005;  2503-0012. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
notice  requests  OMB  information 
collection  authorization  to  update  forms 
and  to  replace  expired  forms.  HUD's 
collection  of  information  on  Form 
HUD-11701/92001  is  needed  to 
determine  if  the  lender  should  be 
approved  to  participate  in  the  federally 
insiued  housing  programs  or  in  the 
Ginnie  Mae  mortage-backed  secxuities 
program.  The  ciurent  application  forms 
for  mortgagee  approval  have  expiration 
dates  that  must  be  renewed  so  that  this 
procedure  can  continue. 

The  application  forms  have  been 
consolidated  into  two  forms,  Form 
HUD-11701/92001  and  Form  HUD- 
92001-B.  Form  HUD-92001-B  is  used 
for  requests  for  branch  office  approval 
when  it  is  not  possible  to  accomplish 
this  through  electronic  means.  Form 
HUD-11701/92001  is  used  for  all  other 
requests  for  approval. 

The  burden  associated  with  this 
approval  process  is  the  miniTnnin 
required  to  achieve  program  objectives. 
The  information  collection  frequency  is 
the  minimum  consistent  with  program 
objectives.  The  frequency  cannot  change 
because  it  applies  when  a  lender 
requests  initial  approval. 

Agency  Form  Numbers,  if  applicable: 
Form  HUD-11701/92001;  Form  HUD- 
92001-B. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Form  HUD-11701/ 
92001:  The  estimated  number  of 
respondents  is  1830  (FHA  1780;  Girmie 
Mae  50),  the  total  annual  responses  is 
about  1830  (FHA  1780;  Ginnie  Mae  50). 
and  the  total  annual  hoiurs  of  response 
are  estimated  at  2288  (FHA-2225; 
Ginnie  Mae  63). 

Form  HUD-92001-B:  The  estimated 
number  of  respondents  is  2300,  the  total 
annual  responses  is  about  2300,  and  the 
total  annual  hoiu«  of  response  are 
estimated  at  575. 


Status  of  the  proposed  information 
collection:  Reinstatement. 

Form  HUD-11701/92001  consolidates 
and  replaces  Form  HUD-11701/92001, 
Form  HUD-92001-C,  Form  HUD- 
92001-D,  Form  92001-E,  Form  92001- 
L,  Form  HUD-92001-LD,  Form  HUD- 
92001-LE. 

Form  HUD-92001-B  replaces  Form 
HUD-92001-B  and  Form  HUD-92001- 
LB.  Information  for  certain  lenders, 
which  was  formerly  collected  on  Form 
HUD-92001-B,  is  now  collected 
electronically. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  August  18, 1999. 

William  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner 

George  S.  AndBrson, 

Executive  Vice  President,  Government 

National  Mortgage  Association. 

[FR  Doc.  99-21879  Filed  8-23-99;  8:45  am) 

BIUJNQ  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60-Day  Notice  of  Intention  To  Requeet 
Clearance  of  Collection  of  Information; 
Opportunity  for  Public  Comment 

AGENCY:  Department  of  the  Interior, 
National  Park  Service. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service' 
(NPS)  invites  public  comments  on  a 
proposed  collection  of  information.  NPS 
specifically  requests  comments  on:  (1) 
liie  need  for  the  information  being 
collected,  including  whether  the 
information  has  practical  utUity;  (2)  the 
validity  and  accuracy  of  the  reporting 
burden  estimate;  (3)  ways  to  enhance 
the  quaUty,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

NPS  requests  comments  on  a 
proposed  research  and  collecting  permit 
and  reporting  system  that  will 
consolidate  and  streamline  an  existing 
array  of  information  collection 
instruments  used  by  appUcants  to  apply 
to  parks  for  research  and  collecting 
permits  for  natural  or  social  science 
activities  that  require  permits.  NPS  will 
use  the  information  you  submit  to  - 
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determine  whether  or  not  to  make 
modifications  to  the  proposed  research 
and  collecting  permit  and  reporting 
system.  Once  NPS  makes  any 
modifications  that  it  may  decide  to 
adopt,  NPS  plans  to  submit  a  proposed 
coUection  of  information  package  to 
OMB  with  a  request  that  OMB  approve 
the  package  and  assign  an  OMB 
clearance  nimiber  to  the  two  collection 
of  information  forms  that  are  part  of  this 
system. 

You  may  obtain  copies  of  the 
proposed  application  form,  permit  form, 
reporting  form,  and  related  guidance 
and  explanatory  material  from  the  NPS 
website  at:  http://www.nature.nps.gov/ 
ResearchPennit/.  You  also  may  obtain 
copies  of  the  documents  and  additional 
information  from  the  source  identified 
below. 

DATES:  Public  comments  on  the 
proposed  ICR  will  be  accepted  on  or 
hekae  October  25, 1999. 
SEND  COMMEMTS  TO:  John  G.  Dennis. 
Natxiral  Resources,  National  Park 
Service.  1849  C  Street  NW.,  Room  3223- 
MIB,  Washington,  DC  20240.  Voice: 
202-20a-5193.  Fax  202-208-4620. 
Email:  researchcoll9np8.gov. 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  the  postal  address  given 
here.  You  may  also  comment  via  the 
Internet  to  the  email  address  given  here. 
Please  submit  Intranet  comments  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  NPS  Research 
and  Collecting  Permit  and  Reporting 
System"  and  yoiir  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  us  directly  at 
the  phone  number  given  here.  Finally, 
you  may  hand-deliver  comments  to  the 
address  given  here.  Our  practice  is  to 
make  comments,  mcluding  names  and 
home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  wiU  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circiimstances  in  which  we  would 
withhold  from  the  record  a  respo^p^nt's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 


representatives  or  ofBcials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
G.  Dennis,  Natural  Resources,  National 
Park  Service,  1849  C  Street  NW.  Room 
3223-MI6,  Washington,  DC  20240. 
Voice:  202-208-5193.  Fax:  202-208- 
4620.  Email:  researchcoll@nps.gov. 

TO  REQUEST  PRINTED  COPIES  OF  THE 
DOCUMENTS  CONTACT:  Tim  Goddard, 
National  Park  Service,  1201  Oak  Ridge 
Dr.,  Suite  250,  Fort  Collins,  CO  80525. 
Fax:  970-225-9965.  Email: 
tim__goddarddnps.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Park  Service  Research 
and  Collecting  Permit  System. 

Departmental  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  date:  To  be  requested. 

Type  of  request:  New  clearance. 

Description  of  need:  The  proposed 
information  coUection  responds  to  the 
statutory  requirement  that  NPS  preserve 
park  resources  and  regulate  the  use  of 
units  of  the  National  Park  System.  The 
information  proposed  to  be  collected 
identifies:  (1)  People  who  seek  to 
conduct  natiiral  or  social  science 
research  and  collecting  activities  in 
individual  units  of  the  National  Park 
System,  (2)  what  activities  they  wish  to 
conduct,  (3)  where  they  wish  to  conduct 
the  activities,  (4)  what  kinds  of  results 
they  expect  to  obtain  irom  the  activities 
they  propose  to  conduct,  and  (5)  once 
permitted,  the  actual  results  of  their 
permitted  activities.  NPS  will  use  the 
collected  information  for  managing  the 
use  and  preservation  of  park  resoiirces 
and  for  reporting  the  status  of  permitted 
research  and  collecting  activities. 

Automated  data  collection:  The 
proposed  information  collection  and 
status  reporting  systems  will  be  made 
available  to  applicants  and  the  public 
through  the  NPS  website.  NPS  proposes 
to  use  Internet  automation  to  facilitate 
the  permit  application  and  progress 
reporting  process. 

Description  of  Respondents: 
Representatives  of.  academic  and  other 
research  institutions,  Federal,  state,  or 
local  agencies,  research  businesses; 
other  scientific  parties  seeking  an  NPS 
research  and  collecting  permit; 
permittees  who  submit  the  annual 
report  of  accomplishment  that  is  one  of 
the  permit  conditions. 

Estimated  average  number  of 
respondents:  3,000  per  year. 

Estimated  average  burden  hours  per 
response:  1  hotu. 


Estimated  annual  reporting  burden: 
3,000  hours. 
Leonard  E.  Stowe, 

Information  Collection  Clearance  Officer, 

National  Park  Sennce.  WAPC. 

(FR  Doc.  99-21909  Filed  8-23-99;  8:45  am] 

BNJJNG  CODE  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

NatkHMl  Park  SarvlM 

GwMral  ManageiiMnt  Plan, 
Envtronmantal  Impact  Statamant, 
Capulbi  Volcano  National  Monumant, 


AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
General  Management  Plan,  Capulin 
Volcano  National  Monument. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  for  the 
General  Management  Plan  (CMP)  for 
Capulin  Volcano  National  Monument. 
This  statement  will  be  approved  by  the 
Director,  Intermountain  Region. 

Capulin  Volcano  National  Monument 
(originally  Capulin  Mountain  National 
Moniunent)  was  established  by 
Presidential  Proclamation  No.  1340  of 
August  9, 1916,  to  protect  "a  striking 
example  of  recent  extinct  volcanoes 
*  *  *  of  great  scientific  and  especially 
geologic  interest."  The  general 
management  plan  is  a  comprehensive, 
long-range  plan  to  define  resource 
conditions  and  visitor  experiences  to  be 
achieved  in  various  management  imits 
throughout  the  monument,  and  to 
identify  the  kinds  of  management,  use, 
and  development  appropriate  to 
achieving  and  maintaining  these 
conditions  and  experiences.  The  effort 
will  result  in  a  comprehensive  general 
management  plan  that  encompasses 
preservation  of  natural  and  ciiltural 
resources,  visitor  use  and  interpretation, 
roads,  and  facilities. 

In  cooperation  with  neighboring 
landowners;  other  federal,  state,  and 
local  units  of  government;  and 
interested  organizations  and 
individuals,  attention  will  also  be  given 
to  resources  outside  the  boundaries  that 
affect  the  integrity  of  Capulin  Volcano 
National  Monument.  Alternatives  to  be 
considered  include  no-action,  the 
preferred  alternative,  and  other 
alternatives  addressing  the  following 
major  issues: 

•  How  can  the  monument's  natural 
and  cxilt\utd  resources  best  be  protected 
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and  pre^rved,  while  providing  for 
present  itid  future  visitor  use? 

•  Wh^t  kind  of  visitor  experiences 
and  levels  of  visitor  use  are  most 
appropriate  to  the  monument's  purpose 
and  the  $ignificance  of  its  resources? 

•  What  kind  of  facilities  and  what 
manageihent  actions  are  needed  to 
achieve  desired  resoiuce  conditions  and 
visitor  experiences? 

•  Hov^  can  the  moniunent  build 
positive  ^lationships  with  nearby 
conmuuiilties  and  landowners,  and 
partnerships  with  related  organizations? 

Scoping  newsletters  have  been 
prepared  that  detail  the  issues  identified 
to  date,  ftt  copies  of  these  newsletters 
and  further  information,  please  contact 
Margaret  Johnston,  Superintendent, 
Capulin  lyolcano  National  Monument, 
P.O.  Box!  40,  Capulin,  New  Mexico; 
Telephone:  505-278-2201  extension 
210;  e-mail:  Maggie Johnston@nps.gov. 

Dated:  Ajugust  13.  1999. 
R.  Everhait, 

Director,  mtennountain  Region. 
[FR  Doc.  ^^21908  Filed  8-23-99;  8:45  am) 
BILUNG  cot]  E  4310-70-P 
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DEPARTMENT  OF  THE  INTERIOR 

NatkMwIj  Park  Servica 

NationallRagiater  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nomiii|4^ons  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  N^^onal  Park  Service  before 
August  14,  1999.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
commems  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  i^ark  Service,  1849  C  St.  NW, 
NC400,  \A^ashington,  DC  20240.  Written 
comments  should  be  submitted  by 
SeptembM^  8,  1999. 
Carol  D.S  Lull, 

Keeper  of  I  teNationa]  Register. 
Arizona 
Pinal  Com  i  y 

Rancho  Li  n  da  Vista,  1955  W.  Linda  Vista  Rd., 
Oracle,  9^001099 

California 

San  Diego  ( bounty 

Teacher  T  i  ining  School  Building — San 
Diego  Sliate  Normal  School,  4345  Campus 
Ave.,  Sm  Diego,  99001142 

Georgia 

Fulton  Coi  I  ity 

Troy  PeerllBBS  Laundry  Building,  650  Glen 
Iris  Dr..  Atlanta,  99001100 


Harris  County 

Sunnyside  School — Midway  Baptist  Church 
and  Midway  Cemetery  Historic  District, 
2495  Hopewell  Church  Rd.  at  Sunnyside 
Church  Rd.,  Hamilton  vicinity,  99001101 

Indiana 

Bartholomew  County 

New  Hope  Bridge.  Cty.  Rd.  400  N  over  Flat 
Rock  River,  Columbus,  99001104 

Pugh  Ford  Bridge,  Cty.  Rd.  900  N  over  Flat 
Rock  River,  Taylorsville.  99001103 

Clay  County 

Clay  County  Courthouse,  Bounded  by  US  40, 
Harrison,  Jackson,  and  Alabama  Sts., 
Brazil,  99001109 

Delaware  County 

Kirby  Historic  District,  Roughly  bounded  by 
Jackson,  Wolfe,  Lincoln,  and  Main  Sts., 
Muncie,  99001110 

Meeks  Avenue  Historic  Di 


l.>i9Lll^l, 


200-331 N. 


Meeks  Ave.,  Muncie,  99001105 

Gibson  County 

Lyles  Consolidated  School  (Indiana's  Public 
Common  and  High  Schools  MPS),  Cty.  Rd. 
100  N,  Lyles  Station.  99001111 

Grant  County 

Baldwin  Addition  Historic  District,  Roughly 
along  Main  St.,  Between  2nd  and  4th  Sts., 
Fairmount,  99001108 

Lake  County 

First  Unitarian  Church  of  Hobart,  497  Main 

St..  Hobart,  99001112 
Whitaker,  William,  Landscape  and  House, 

472  S.  Main,  Crown  Point,  99001107 

Morgan  County 

Long  Schoolhouse  (Indiana's  Public  Common 
and  High  Schools  MPS),  0.5  NW  of  jet.  of 
Jordan  Rd.  and  Hinson  Rd.,  Martinsville, 
99001106 

Porter  County 

Chesterton  Commercial  Historic  District, 
109-193  N.  Calumet  Rd.  and  130-134  N. 
Calumet  Rd.,  Chesterton,  99001102 

Tippecanoe  County 

Morton  School  (Indiana's  Public  Common 
and  High  Schools  MPS),  222  N.  Chauncey 
Ave.,  West  Lafayette,  99001113 

Louisiana 

Jefferson  Parish 

Buchler,  Conrad  A.,  House,  236  Sala  Ave., 
Westwego,  99001114 

Massachusetts 
Bristol  County 

Al  Mac's  Diner — Restaurant  (Diners  of 
Massachusetts  MPS),  135  President  Ave., 
Fall  River,  99001119 

Assonet  Historic  District,  Roughly  bounded 
by  MA  24,  a  private  Ln..  Conrail  RR  Tracks, 
and  High  St.,  Freetown,  99001116 

Essex  County 

Agawan  Diner  (Diners  of  Massachusetts 

MPS),  166  Newburyport  Turnpike,  Rowley, 

99001124 
Capitol  Diner  (Diners  of  Massachusetts  MPS), 

431  Union  St.,  Lynn.  99001121 
Salem  Diner  (Diners  of  Massachusetts  MPS). 

70  V2  Loring  Ave..  Salem.  99001118 


Hampshire  County 

Miss  Florence  Diner  (Diners  of  Massachusetts 
MPS),  99  Main  St.,  Northampton, 
99001123 

Middlesex  County 

Casey's  Diner  (Diners  of  Massachusetts  MPS), 

36  South  Ave.,  Natick,  99001122 
Rosebud,  The  (Diners  of  Massachusetts  MPS), 

381  Summer  St.,  Somerville,  99001125 
Town  Diner  (Diners  of  Massachusetts  MPS), 

627  Mount  Auburn  St.,  Watertown, 

99001127 
Wilson's  Diner  (Diners  of  Massachusetts 

MPS),  507  Main  St.,  Waltham,  99001126 

New  York 

Columbia  County 

Jordan,  Dr.  Abram,  House,  137  NY  23, 
Claverack,  99001135 

Kings  County 

Bay  Ridge  Umted  Methodist  Church,  7002 

Foiuth  St.,  Brooklyn,  99001132 
Bay  Ridge  United  Methodist  Church,  7002 

Fourth  St.,  Brooklyn.  99001133 

Livingston  County 

Tram  Site,  Address  Restricted,  Livonia, 
99001130 

Nassau  County 

Springbank  (Roslyn  Harbor,  New  York  MPS). 
440  Bryant  Ave.,  Roslyn  Harbor,  99001128 

New  York  County 

International  House,  500  Riverside  Dr.,  New 
York,  99001129 

Orange  County 

Tweddle  Farmstead,  263  Beaver  Dam  Rd., 
Montgomery,  99001134 

Otsego  County 

Glimmerglass  Historic  District.  Otsego  Lake 
and  Environs,  Cooperstown  vicinity, 
99001136 

Oklahoma ' 

Tulsa  County 

Owen  Park  Historic  District,  Roughly 
bounded  by  1-244,  Zenith  Ave..  Edison 
Ave.,  and  Frisco  Ave.,  Tulsa,  99001137 

Tennessee 

Humphreys  County 

Enochs  Mill,  3072  Little  Blue  Creek  Rd., 
McEwen  vicinity,  99001138 

Texas 

Dallas  County 

Lawerence,  Stephen  Decatur.  Farmstead.  701 
E.  Kearney  St..  Mesquite.  99001139 

El  Paso  County 

Rio  Grande  Avenue  Historic  District.  Roughly 
bounded  by  Rio  Grande,  Navada,  Kansas, 
and  Campbell  Sts.,  El  Paso.  99001140 

Wyoming 

Carbon  County 

Rawlins  Residential  Historic  District, 
Roughly  bounded  by  Eighth  St..  Walnut 
St..  Wyoming  St..  and  Pine  St..  Rawlins, 
99001141 

For  PROCEDURAL  error  the  following 
resource  is  being  removed: 


<: 
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California 

San  Diego  County 

Teacher  Training  School  Building — San 
Diego  State  Nonnal  School,  4345  Campus 
Ave.,  San  Diego,  98001193 

[FR  Doc.  99-21855  Filed  8-23-99;  8:45  am) 
■UJNQ  COOE  4310-70-P 


MTERMATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

Emergency  Notice  of  Cancellation  of 
Commission  Meeting 

AGENCY  H0UMN6  THE  MEETMG:  United 
States  International  Trade  Commission. 

TWE  AND  DATE:  August  20. 1999  at  10:00 
a.m. 

place:  Room  101.  500  E  Street  S.W.. 
Washington,  DC  20436,  Telephone: 
(202)  205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSOERED: 
1.  Outstanding  action  jacket: 
(1)  Doctunent  No.  EC-99-012: 
Approval  of  final  report  in  Inv.  No. 
332-403  (Assessment  of  the 
Economic  Effects  on  the  United 
States  of  China's  Accession  to  the 
WTO). 
On  Friday.  August  20. 1999,  the 
Commission  determined  to  cancel  the 
Commission  meeting  which  was 
scheduled  to  consider  the  above 
referenced  document.  Since  the  action 
jacket  cleared  the  Commission,  no 
further  action  is  required.  No  earlier 
annoimcement  of  this  cancellation  was 
possible. 

By  order  of  the  Commission. 

Issued:  August  20. 1999. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-22033  Filed  8-20-99;  3:03  pm] 
BHJUNQ  CODE  7020-a»-P 


DEPARTMENT  OF  JUSTICE 

National  Instituta  of  Juatica 

Agancy  Intonnation  Collaction 
Aetivttias:  Propoaad  Collaction; 
Comniant  Ra(|uaat 

action:  Notice  of  Information  Collection 
Under  Emergency  Review 
(Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired);  Use  of 
Force  in  the  Arrest  of  Persons  with 
Impaired  Judgement. 

The  Department  of  Justice,  National 
Institute  of  Justice,  has  submitted  that 


following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedtues  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  August  31, 1999.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information 
Regulatory  Affairs,  Attention:  Jeff  Hill, 
(202)  395-3176,  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instnunent  with 
instructions,  should  be  directed  to  Dr. 
Raymond  Downs,  (202)  307-0646, 
Office  of  Science  and  Technology, 
■  National  Institute  of  Justice,  U.S. 
Department  of  Justice,  810  7th  Street, 
NW.  Washington,  DC  20531. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  Information  Collection: 
Reinstatement  of  collection  for  which 
OMB  Clearance  has  expired. 

(2)  Title  of  the  Form/Collection:  Use 
of  Force  in  die  Arrest  of  Persons  with 
Impaired  Judgement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 


Department  sponsoring  the  collection: 
None.  National  Institute  of  Justice, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  as  or 
required  to  respond,  as  well  as  brief 
abstract: 

Primary:  State,  Local  or  Tribal 
Government.  Other:  Federal 
GovemmenL 

Abstract:  This  survey  will  conducted 
in  collaboration  with  policy  agencies  in 
several  large  metropolitan  areas  of  the 
United  States.  It  will  compare  the  force 
required  to  arrest  persons  with  impaired 
judgement  to  the  force  required  to  arrest 
persons  with  intact  judgement  with 
regard  to  types  of  force  used  and  their 
effectiveness  and  the  safety  to  arrestee 
and  arresting  officer.  Data  collected  will 
help  determine  if  modifications  are 
necessary  in  training  of  officers  in  the 
arrest  of  persons  with  impaired 
judgement  or  if  new  methods  or 
technology,  are  tried  to  affect  these 
arrests  safely  to  all  concerned. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  7,000  respondents  at  an 
average  of  3  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  350  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Justice  Management  Division, 
Information  Management  and  Security 
Staff.  Suite  1220.  National  Place 
Building.  1331  Pennsylvania  Avenue. 
NW,  Washii^on,  DC  20530. 

Dated:  August  19, 1999. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
[FR  Doc.  99-21892  Filed  8-23-99;  8:45  am] 
BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Occupational  Safaty  and  Haalth 
Adminiatration 

Fadaral  Advlaory  Council  on 
Occupational  Safaty  and  Haalth;  Notica 
ofMaating 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
Federal  Advisory  Coimcil  on 
Occupational  S^ety  and  Health 
(FACOSH),  established  under  Section 
1-5  of  Executive  Order  12196  of 
February  26, 1980,  and  published  in  the 
Federal  Remoter,  February  27, 1980  (45 
FR  1279).  FACOSH  will  meet  on 
September  15, 1999  starting  at  1:00 
p.m.,  in  Room  N3437  A  and  B,  of  the 
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Frances  jerkins  Department  of  Labor 
Buildinj  5i  200  Constitution  Avenue,  NW, 
Washini  ;ton,  DC  20210.  The  meeting, 
which  win  adjourn  at  approximately 
3:30  p.nkl,  is  open  to  the  public. 
Agendk  items  include: 

1.  Call  ti)|  Order 

2.  Vision;  for  FACOSH 

3.  Fedeiiail  Worker  2000 

4.  NPS  Agreement 

5.  VA  Eiiluation^artnership 

6.VPP  r 

7.  54th  Afuiual  Federal  Safety  and 

Health  Training  Conference  in 
Baltitnore,  Md. 

8.  Reports  from  Committees: 

(a)  Steading  Committees  on  Federal 
Occkipational  Safety  and  Health 

(b)  Fedieral  Accident  Reporting 
System  (FARS)  Committee 

(c)  Aninual  Federal  Safet>'  and  Health 
TraMing  Conference  Subcommittee 

(d)  Federal  Safety  and  Health  Council 
Awirds  Committee. 

9.  New  Biisiness 

10.  Adjournment 

Writtefd  data,  views,  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Of^ce  of  Federal  Agency 
Programis,  at  the  address  provided 
below.  All  such  submissions,  received 
by  Septeji^ber  10, 1999,  will  be  provided 
to  the  meinbers  of  the  Council  and  will 
be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  the 
Office  of  l^ederal  Agency  Programs  by 
close  of  business  September  10, 1999. 
The  presentation  request  should  state 
the  amo^t  of  time  desired,  the  capacity 
in  which  the  person  will  appear,  and  a 
brief  outline  of  the  content.  Persons  who 
request  tfae  opportunity  to  address  the 
Advisory  jCouncil  may  be  allowed  to 
speak,  ai  time  permits,  at  the  discretion 
of  the  Chairperson  of  the  Advisory 
Council.  Individuals  with  disabilities 
who  vnsn^to  attend  the  meeting  should 
contact  Jblhn  E.  Pliunmer  at  the  address 
indicated!  below,  if  special 
accommodations  are  needed. 

For  adflitional  information,  please 
contact  Jblhn  E.  Pliunmer,  Director, 
Office  of  J'ederal  Agency  Programs,  U.S. 
Departm^t  of  Labor,  Occupational 
Safety  a4^  Health  Administration, 
Room  N3112.  200  Constitution  Avenue, 
NW,  Waj^iington,  DC  20210,  telephone: 
(202)  6934-2122.  An  official  record  of  the 
meeting  Will  be  available  for  public 
iHspection  at  the  Office  of  Federal 
Agency  P^grams. 

Signed  |ii  Washington,  DC  this  18th  day  of 
August  1999. 

Charies  N|.  jjefifress. 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

(FR  Doc.  ^9-21916  Filed  8-23-99;  8:45  am] 

BILUNQ  cat)  i  4510-2e-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

agency:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  Meetings. 


SUMMARY:  Pivsuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Sr  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  iiiformation  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy,  piu^uant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Titie  5,  United 
States  Code. 

1.  Date:  September  13, 1999. 
Time:  8:30  a.m.  to  6:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Regional  Himianities 
Centers  Panel  I,  submitted  to  the  Office 
of  Challenge  Grants  at  the  July  16, 1999 
deadline. 

2.  Date:  September  15, 1999. 
Tune:  8:30  a.m.  to  6:00  p.m. 
Aoom:  415. 

Program:  This  meeting  will  review 
applications  for  Regional  Humanities 
Centers  Panel  II,  submitted  to  the  Office 
of  Challenge  Grants  at  the  July  16, 1999 
deadline. 


3.  Date:  September  17, 1999. 
Time:  8:30  a.m.  to  6:00  p.m. 
flooxn:415. 

Prog/ram:  This  meeting  will  review 
applications  for  Regional  Humanities 
Centers  Panel  III.  submitted  to  the  Office 
of  Challenge  Grants  at  the  July  16, 1999 
deadline. 

4.  Date:  September  22. 1999. 
Time:  8:30  a.m.  to  6:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Regional  Humanities 
Centers  Panel  IV,  submitted  to  the 
Office  of  Challenge  Grants  at  the  July  16, 
1999  deadline. 


Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  99-21768  Filed  8-23-99:  8:45  am] 

8IUJNG  coot  753e-01-M 


NATONAL  INSTITUTE  FOR  LITERACY 
Notice  of  Advisory  Board  Meeting 

agency:  National  Institute  for  Literacy. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  Notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  imder  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportimity  to  attend  the  meeting. 
DATE  AND  TIME:  September  10,  1999  from 
9  am  to  11  pm. 

ADDRESSES:  National  Institute  for 
Literacy,  1775  I  Street,  NW.  Suite  730. 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shelly  Coles,  Executive  Assistant, 
National  Institute  for  Literacy,  1775  I 
Street,  NW,  Suite  730,  Washington,  DC 
20006.  Telephone  (202)  233-2027,  email 
scoles©NIFL.gov. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  established  under  the  Workforce 
Divestment  Act  of  1998.  Title  11  of  P.L. 
105-220,  Sec.  242,  the  National  Institute 
for  Literacy.  The  Board  consists  often 
individuals  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate.  The  Board  is  established  to 
advise  and  make  recommendations  to 
the  Interagency  Group,  composed  of  the 
Secretaries  of  Education.  Labor,  and 
Health  and  Human  Services,  which 
administers  the  National  Institute  for 
Literacy  (Institute).  The  Interagency 
Group  considers  the  Board's 
recommendations  in  planning  the  goals 
of  the  Institute  and  in  the 
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implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions  (a)  Makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute:  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  Director  of 
the  Institute.  In  addition,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships.  The  Board  will  meet  in 
Washington,  DC  on  September  10, 1999 
from  9  am  to  11  am.  The  meeting  of  the 
Board  is  open  to  the  public.  This 
meeting  of  the  Institute's  Advisory 
Board  will  focus  on  ciurent  and  future 
Institute  programs  and  activities. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
LitCTacy,  1775 1  Street.  NW,  Suite  730, 
Washington,  DC  20006  from  8:30  am  to 
5  pm. 

Dated:  August  18. 1999. 
^uryn  M.  Abbott, 
Acting  Director,  National  Institute  for 
Literacy. 

IFR  Doc.  99-21912  Filed  8-23-99;  8:45  am] 
MJJNQ  CODE  MS5-01-H 


NATKNML  TRANSPORTATION 
SAFETY  BOARD 

Avialion  MaintorMnce  Repair  Facilities: 
A  Public  Forum 

A  public  forum  on  aviation 
maintenance  repair  facilities  sponsored 
by  the  National  Transportation  Safety 
Board  will  be  held  August  30, 1999,  at 
the  Sheraton  Chicago  Hotel  and  Towers, 
301  East  North  Water  Street,  Chicago, 
Illinois.  For  more  information,  contact 
the  Office  of  Research  and  Engineering 
Division,  telephone  (202)  314-6510,  fax 
(202)  314-6597  or  Paul  Schlamm,  Office 
of  Public  A&irs,  Washington,  DC 
20594,  telephone  (202)  314-6100. 

Dated:  August  18, 1999. 
Rhonda  N.  Underwood, 
Federal  Register  Liaison  Officer. 
[FR  Doc.  99-21869  Filed  8-23-99;  8:45  am] 
BHJJNQ  CODE  7S33-»1-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collsctlon;  Comment 
Request 

SUHMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 


collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respHtndents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection: 

Employee's  Certification;  0MB  3220- 
0140. 

Section  2  of  the  Railroad  Retirement 
Act  (RRA),  provides  for  the  payment  of 
an  annuity  to  the  spouse  or  divorced 
spouse  of  a  retired  railroad  employee. 
For  the  spouse  or  divorced  spouse  to 
qualify  for  an  annuity,  the  RRB  must 
determine  if  any  of  the  employee's 
previous  marriages  create  an 
impediment  either  to  the  current 
marriage  between  the  employee  and  his 
or  her  spouse  or  to  the  marriage  which 
previously  existed  between  the 
employee  and  his  or  her  former  spouse. 

The  requirements  relating  to  obtaining 
evidence  for  determining  valid  marital 
relationships  are  prescribed  in  20  CFR 
219.30  through  219.35. 

Section  2(e)  of  the  RRA  requires  that 
an  employee  must  relinquish  all  rights 
to  any  railroad  employer  service  before 
a  spouse  annuity  can  be  paid. 

The  RRB  uses  Form  G-346  to  obtain 
the  information  needed  for  determining 
if  any  of  the  employee's  previous 
marriages  create  an  impediment  to  the 
current  marriage.  Form  G-346  is 
completed  by  the  retired  employee  who 
is  the  husband  or  wife  of  the  applicant 
for  a  spouse  aimuity.  Completion  is 
required  to  obtain  a  benefit.  One 
response  is  requested  of  each 
respondent. 

"The  RRB  proposes  minor  and 
cosmetic  editorial  changes  to  Form  G- 
346.  The  RRB  estimates  that  5,400  G- 
346's  are  completed  annually  at  an 
estimated  completion  time  of  five 
minutes  per  response.  Total  respondent 
burden  is  estimated  at  450  hours. 
ADOfTKMAL  MFORMATKm  OR  CO«M«EMTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 


collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Clearance  Officer. 

[FR  Doc.  99-21880  Filed  8-23-99;  8:45  am) 
BILLING  COOE  7M6-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvastment  Company  Act  R«toas«  No. 
23950:812-11640] 

Norwest  Advantage  Funds,  et  sL; 
Notice  of  Application 

August  17, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 

ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

Summary  of  Application:  Applicants 
request  an  order  to  permit  certain  series  . 
of  WeUs  Fargo  Funds  Trust  ("WFFT") 
and  Wells  Fargo  Core  Trust  ("WFCT") 
to  acquire  all  of  the  assets  and  liabilities 
of  certain  series  of  Norwest  Advantage 
Funds  ("NAF")  and  Core  Trust 
(Delaware)  ("Core  Trust"),  respectively 
(the  "Reorganizations").  Because  of 
certain  affiliations,  applicants  may  not 
rely  on  rule  17a-8  under  the  Act. 

Applicants:  NAF,  WFFT,  Core  Trust, 
WFCT  (each,  a  "Trust"),  Norwest  Bank 
Minnesota,  N.A-.  ("Norwest  Bank"), 
Norwest  Investment  Management,  Inc. 
("NIM"),  and  Wells  Fargo  Bank,  N.A. 
("Wells  Faigo  Bank"). 

Filing  Date:  The  application  was  filed 
on  June  3, 1999.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission  _ 
by  5:30  p.m.  on  September  13, 1999, 
and  should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  natiu^  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
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notificatii )  a  by  writing  to  the 
Conuniss  ( )n's  Secretary. 
ADDRESS^:  Secretary,  Commission,  450 
Fifth  StreJEJt,  NW.  Washington.  DC 
20549-0609:  Applicants:  c/o  Kevin  M. 
Broadwater,  Esq.,  Seward  &  Kissel  LLP, 
1200  G  S^t.  NW.  Washington,  DC 
20005.      '  I 

FOR  FURTMeR  INFORMATION  CONTACT: 

Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574  pr  George  J.  Zomada,  Branch 
Chief,  at  ||^02)  942-0564.  (Division  of 
Investmeii|t  Management,  Ofiice  of 
Investmeiit  Company  Regulation). 
SUPPLEMeNTARY  INFORMATION:  The 
following  (s  a  summary  of  the 
applicatif^li.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commissidn's  Public  Reference  Branch, 
450  Fifth  -Street,  NW,  Washington,  DC 
20549-0l|d2  (telephone  (202)  942-8090). 

AppUcantt'  Representatioiis 

1.  NAF,  a  Delaware  business  trust,  is 
registered  imder  the  Act  as  an  open-end 
managemetit  investment  company 
compriseclof  39  series.  Two  of  the 
series,  N4.r  Small  Company  Growth 
Fund  ("NAF  Growth  Fund")  and  NAF 
International  Fimd  (each  an  "Acquired 
Fund"),  are  involved  in  the 
Reorgani33tions.  NAF  Growth  Fund  is  a 
feeder  fui^d  in  a  master/feeder  structure 
and  inves|t£  all  of  its  assets  in  the  Small 
Company  Growth  Portfolio  of  Core 
Trust.  NAf  International  Fund  is  a  fund 
of  funds  that  currently  invests  all  of  its 
assets  in  t})e  International  Portfolio  of 
Core  Trusit:  (with  the  Small  Company 
Growth  Portfolio,  the  "Acquired 
Portfolios").  Core  Trust,  a  Delaware 
business  Mist,  is  registered  imder  the 
Act  as  an  open-end  management 
investment  company.     • 

2.  WFFt|,  a  Delaware  business  trust,  is 
registered;  Under  the  Act  as  an  open-end 
management  investment  company 
comprised  of  61  series.  Two  newly- 
created  series,  WFFT  Small  Company 
Growth  Fjibd  ("WFFT  Growth  Fund") 
and  WFFT  International  Fund  (each  an 
"Acquiring  Fund")  (the  Acquiring 
Funds  togather  with  the  Acquired 
Funds,  the'Tirnds"),  are  involved  in 
the  Reorganizations.  WFCT,  a  Delaware 
business  tOist,  is  registered  under  the 
Act  as  an  open-end  management 
investmeiit  company  comprised  of  14 
series.  WFCT  Small  Company  Growth 
Portfolio  Md  WFCT  International 
Portfolio  (jtne  "Acquiring  Portfolios") 
are  two  neWly-created  series  of  WFCT 
(Acquiring  Portfolios  together  with  the 
Acquired  Portfolios,  the  "Portfolios").' 


'  Acquired  ^unds  and  Acquired  Portfolios  and 
their  correspDtiding  Acquiring  Funds  and  Acquiring 
Portfolios  arsiNAF  Growth  Fund  and  WFFT 
Growth  Fundi  NAF  International  Fund  and  WFFT 


3.  NIM  is  an  investment  adviser 
registered  imder  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act")  and  is  a  wholly-owned  subsidiary 
of  Norwest  Bank.  Norwest  Bank  is  a 
wholly-owned  subsidiary  of  Wells 
Fargo.  NIM  curently  serves  as 
investment  adviser  to  each  series  of 
NAF  and  Core  Trust  except  the 
International  Portfolio  of  Core  Trust. 
Schroder  Capital  Management 
International  Inc.  ("Schroder"),  an 
investment  adviser  registered  under  the 
Advisers  Act,  serves  as  investment 
adviser  to  the  International  Portfolio  of 
Core  Trust.  Wells  Fargo  Bank  is  a 
national  bank  and  is  a  wholly-owned 
subsidiary  of  Wells  Fargo.  Wells  Fargo 
Bank  is  the  investment  adviser  for  each 
series  of  WFFT  and  WFCT.  and  is 
exempt  from  registration  under  the 
Advisers  Act. 

4.  Norwest  Bank,  as  trustee  for 
defined  benefit  plans  sponsored  by 
Norwest  Bank  ("Norwest  Pension 
Plans"),  owns  more  than  5%  of  the 
outstanding  voting  securities  of  NAF 
Growth  Fimd  and  NAF  International 
Fund  and  has  an  indirect  beneficial 
ownership  of  more  than  5%  of  Small 
Company  Growth  Portfolio  and 
International  Portfolio  of  Core  Trust. 

5.  On  March  25  and  26, 1999,  the 
boards  of  trustees  ("Boards")  of  NAF 
and  WFFT,  respectively,  including  a 
majority  of  their  respective  trustees  who 
are  not  "interested  persons"  as  defined 
in  section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  approved  a 
form  of  Agreement  and  Plan  of 
Reorganization  between  NAF  and  WFFT 
(the  "Agreement").  On  April  12  and 
March  26, 1999,  the  Boards  of  Core 
Trust  and  WFCT,  respectively, 
including  a  majority  of  their  respective 
Independent  Trustees,  approved  a  form 
of  Agreement  and  Plan  of 
Reorganization  between  Core  Trust  and 
WFCT  (together  with  the  Agreement,  the 
"Agreements").  Under  the  Agreements, 
the  Acquiring  Funds  and  Acquiring 
Portfolios  will  acquire  the  assets  and 
assume  the  liabilities  of  the  Acquired 
Funds  and  Acquired  Portfolios  in 
exchange  for  shares  of  the  Acquiring 
Funds  and  Acquiring  Portfolios  having 
an  aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  the  Acquired 
Funds  and  Acquired  Portfolios.  Each 
Acquired  Fimd  and  Acquired  Portfolio 
will  simultaneously  distribute  pro  rata 
the  Acquiring  Fund  and  Acquiring 
Portfolio  shares  received  to  its 
shareholders  of  record,  determined  as  of 


International  Fund:  Small  Company  Growth 
Portfolio  and  WFCT  Small  Company  Growth 
Portfolio;  and  International  Portfolio  and  WFCT 
International  Portfolio. 


the  close  of  business  on  the  closing  date, 
which  is  currently  anticipated  to  be  on 
or  about  September  18,  1999  ("Closing 
Date").  The  Acquired  Funds  and 
Acquired  Portfolios  will  be  liquidated 
following  the  distribution. 

6.  Applicants  state  that  the 
investment  objectives  and  policies  of 
the  Acquired  Funds  and  Acquired 
Portfolios  are  substantially  similar  to 
those  of  the  respective  Acquiring  Funds 
and  Acquiring  Portfolios.  The  Acquired       ^ 
Funds  oflFer  class  I,  class  A,  and  class  B 
shares,  which,  will  one  exception,  are 

the  same  as  the  respective  classes  of  the 
Acquiring  Funds.  Class  I  shares  are 
offered  without  a  front-end  load, 
contingent  deferred  sales  load 
("CDSL"),  or  rule  12b-l  fee.  Class  A 
shares  have  a  fi-ont-end  load  but  no 
CDSL  or  rule  12b-l  fee,  and  class  B 
shares  have  no  firont-end  load,  but  have 
a  CDSL  and  a  rule  12b-l  fee.  2  For 
purposes  of  calculating  the  CDSL  on 
class  B  shares,  B  shareholders  of  the 
Acquired  Fund  will  be  deemed  to  have 
held  class  B  shares  of  the  Acquiring 
Fund  since  the  date  the  shareholders 
initially  purchased  the  shares  of  the 
Acquired  Fund.  Shareholders  of  the 
Acquired  Funds  and  Acquired 
Portfolios  will  not  incur  any  sales 
charges  in  connection  with  the 
Reorganizations.  Wells  Fargo  Bank  will 
pay  all  of  the  expenses  of  the 
Reorganizations. 

7.  The  Board  of  each  Fund  and 
Portfolio,  including  the  Independent 
Trustees,  has  determined  that  the 
Reorganization  is  in  the  best  interests  of 
the  shareholders  of  that  Fund  or 
Portfolio  and  that  the  interests  of 
shareholders  would  not  be  diluted.  In 
assessing  the  Reorganizations,  the 
Boards  considered,  among  other  things, 
the  following  factors:  (a)  the  terms  and 
conditions  of  the  Reorganizations;  (b) 
the  compatibility  of  the  investment 
objectives  of  the  Funds  and  the 
Portfolios;  (c)  the  expense  ratios  of  the 
Funds  and  the  Portfolios;  (d)  the 
potential  economics  of  scale  and 
operating  efficiencies  that  may  result 
from  being  in  a  larger  fund  family;  and 
(e)  the  tax-free  nature  of  the 
Reorganizations. 

8.  The  Reorganizations  are  subject'to 
a  number  of  conditions  precedent, 
including  the  following:  (a)  approval  of 
the  Reorganizations  by  the  shareholders 
of  the  Acquired  Funds;  (b)  the  receipt  of 
an  accountant's  opinion  to  the  effect 
that  the  Reorganizations  will  be  tax-free; 


2  NAF  Growth  Fund  and  WFFT  Growth  Fund 
only  offer  class  I  shares.  Class  B  shares  differ  in  that 
NAF  International  Fund  class  B  shares  have  a  5% 
CDSL  and  a  1%  rule  12b-l  fee  and  WFFT 
International  Fund  class  B  shares  have  a  5%  CDSL 
and  a  .75%  rule  I2b-l  fee. 
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and  (c)  that  applicants  obtain  any 
required  exemption  from  the 
Commission  imder  section  17(a)  of  the 
Act.  Under  the  Agreements,  a  majority 
of  the  Boards  may  terminate  the 
Agreements  with  respect  to  the 
Acquiring  Fund  or  Acquiring  Portfolio 
or  Acquired  Fimd  or  Acquired  Portfolio, 
as  appropriate,  at  any  time  before  the 
Reorganizations  if  (i)  the  party's 
conctitions  precedent  are  not  satisfied  or 
(u)  the  Boards  determine  that  the 
consummation  of  the  applicable 
Reorganization  is  not  in  the  best 
interests  of  shareholders.  Applicants 
will  not  make  any  material  changes  to 
the  Reorganizations  without   >' 
Commission  approval. 

9.  On  April  23, 1999,  definitive 
proxies  were  filed  with  the  Commission 
and  proxies  were  mailed  to  shareholders 
of  the  Acquired  Funds  on  June  2, 1999. 
At  a  special  meeting  of  shareholders 
held  on  August  5, 1999  the  shareholders 
of  the  Acquired  Fimds  approved  the 
Agreement. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generaUy 
prohibits  an  affiliated  person  of  a 
registered  investment  company  or  an 
affihated  person  of  such  person,  acting 
as  princii»l,  from  selling  any  security 
to,  or  pvuchasing  any  security  fit>m,  the 
company.  Section  2(a)(3)  of  die  Act 
defines  "affiliated  person"  of  another 
person  to  include  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  the  other  person; 
(c)  any  person  directly  or  indirectly 
controlling,  controlled  by  or  under 
common  control  with  the  other  person; 
and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company. 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  conunon  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied. 

3.  Applicants  believe  that  they  may 
not  rely  on  rule  17a-8  in  connection 
with  the  Reorganizations  because  the 
Fimds  and  the  Portfolios  may  be 
deemed  to  be  affiliated  by  reasons  other 
than  having  a  common  investment 
adviser,  common  directors,  and/or 


common  officers.  Applicants  state  that 
Norwest  Bank,  NIM,  and  Wells  Fargo 
are  imder  common  control  and  Norwest 
Bank  may  be  deemed  to  have  an  indirect 
interest  in  the  assets  of  the  Norwest 
Plans.  Applicants  further  state  that 
because  the  Norwest  Plans  own  more 
than  5%  of  each  of  the  Acquired  Funds 
and  indirectly  of  the  Acquired 
Portfolios,  the  Acquired  Funds  and 
Acquired  Portfolios  may  be  deemed 
affiliated  persons  of  an  affiliated  person 
of  the  Acquiring  Funds  and  Acquiring 
Portfolios. 

4.  Section  17(b)  of  the  Act  provides 
that  the  Commission  may  exempt  a 
transaction  frtim  the  provisions  of    . 
section  17(a)  if  the  evidence  establishes 
that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  poUcy  of  each  registered  investment 
company  concerned  and  with  the 
general  piirposes  of  the  Act. 

5.  Applicants  request  an  order 
pursuant  to  section  17(b)  of  the  Act 
exempting  them  from  section  17(a)  of 
the  Act  to  the  extent  necessary  to 
consummate  the  Reorganizations. 
Applicants  submit  that  the  terms  of  the 
Reorganizations  satisfy  the  standards  set 
forth  in  section  17(b)  of  the  Act.  The 
Board  of  each  Fund  and  Portfolio, 
including  the  Independent  Trustees,  has 
determined  that  the  Reorganization  is  in 
the  best  interests  of  the  shareholders  of 
the  Fund  or  the  Portfolio  and  that  the 
interests  of  shareholders  would  not  be 
diluted.  Applicants  also  state  that  the 
Reorganizations  will  be  efiiected  based 
on  the  relative  net  asset  values. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-21864  Filed  8-23-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoae*  No.  34-41748;  FIto  No.  SR-CBOE- 
9»-34] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immodiala  Eftactivanaaa 
of  Propoaad  Rule  CtMnga  by  tlw 
Chicago  Board  Optiona  Exdianga, 
Irtc.,  Making  Certain  Changea  to  Ita  Faa 
Schedule 

August  16, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act")  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  Jime  25, 
1999  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  CBOE.^  The 
Conunission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  frttm  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  tlie  Terms  of  Sulwtance  of 
tlie  Proposed  Rule  Change 

The  CBOE  proposes  to  make  certain 
changes  to  its  fee  schedule.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the  CBOE 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  diange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


'  15  U.S.C.  78s(bMl). 

»17C3Tl240.19b^ 

'The  C30E  originaily  submitted  the  proposal  on 
lune  25,  1999.  On  August  12. 1999,  the  CBOE 
submitted  a  letter  &x>m  Stephanie  C.  Mullins. 
Attorney,  CBOE,  to  Richard  Stiasser,  Assistant 
Director,  Division  of  Mariwt  Regulation 
("Division"),  Commission,  amending  the  filing 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
CBOE  proposes  (1)  to  make  all  fee  changes  listed 
in  this  filing  retroactive  as  of  July  1, 1999.  except 
for  the  S.3S  paper  ticket  fee  for  manual  trades  by 
market-makers,  (2)  to  withdraw  the  $.35  paper 
ticket  fee,  (3)  to  delete  the  discussions  of  the  paper 
ticket  fee  in  the  filing,  and  (4)  to  amend  the  text 
of  CBOE  Rule  2.22(b)  to  reflect  the  fee  change  for 
registered  representatives  and  registered  options 
principals.  On  August  16. 1999,  the  CBOE 
subsequently  amended  Amendment  No.  1  with  a 
phone  call  from  Stephanie  C.  Mullins,  Attorney, 
CBOE,  to  Joseph  Corcoran,  Attorney,  Division, 
Commission.  In  the  phone  call,  the  CBOE  proposes 
to  reinstate  the  $.35  paper  ticket  fee  for  manual 
trades  by  market-makers  and  make  it  effective  as  of 
January  24,  2000,  and  to  amend  the  discussions  of 
the  paper  ticket  fee  to  reflect  this  change.  Because 
of  the  substantive  nature  of  the  Amendments,  the 
Commission  deems  the  filing  date  to  be  August  16, 
1999,  the  date  of  the  final  amendment. 
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A.  Self-^i igulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory^Basis  for.  the  Proposed  Rule 
Change 

l.Purpe 

The  ptiipose  of  this  proposed  rule 
change  is,  to  make  certain  fee  changes 
and  additions;  to  reinstate  and  amend 
the  Excfaiange's  Prospective  Fee 
Reducti(^^  Program;  and  to  renew  and 
amend  its  Customer  "Large"  Trade 
Discoimt  Program.  The  foregoing  fee 
changes  are  being  implemented  by  the 
Exchange  pursuant  to  DBOE  Rule  2.22 
and,  unless  otherwise  noted,  wiU  take 
effect  on  |uly  1, 1999. 

The  Exchange  is  amending  the 
following  fees.  (1)  The  monthly  fee  to 
rent  an  .SPX  phone  position  will  he 
increased;  from  $300  to  $500.  (2)  The 
monthly!  ^IL  Brokerage  Billing  fee  will 
be  changj^  from  .0075%  of  billed 
brokerag^  to  $.005  per  contract.  The 
minimuni  monthly  fee  will  be  increased 
from  $25  to  $50  and  the  maximum 
monthly  iee  will  be  increased  from  $100 
to  $200.  (3)  The  monthly  fee  for  ORS 
Analysis  will  be  increased  from  $50  to 
$100.  (4)!  the  monthly  fee  for  the  Floor 
EfBcientnf  Project  ("FEP")  will  be 
increase^ifrtim  $50  to  $100.  (5)  The 
subscrib^t  fee  for  the  Exchange  Bulletin 
will  be  increased  from  $100  per  year  to 
$200  per  year  for  each  hard  copy  and 
from  $5Q  per  year  to  $100  per  year  for 
each  eletttronic  copy.  Each  member 
receives  nne  &«e  copy.  This  fee  is 
charged  io  members  for  each  additional 
copy  and  to  non-member  subscribers. 
(6)  The  Registered  Representative  fee 
will  be  increased  from  $25  to  $35  for 
initial  applications;  and  will  be 
increased  from  $20  to  $30  for  annual 
and  transfer  applications. 

The  ApilL  Brokerage  fee  is  being 
changed  |^m  a  percentage  of  billed 
brokerag0|  to  a  fixed  rate.  This  service 
fee  has  bjeen  a  fimction  of  the  dollars 
billed.  T^ie  ABIL  client  base  is  facing 
increasiiia  competitive  pressures  to 
lower  thf  fr  charges.  As  they  do  so,  they 
bill  less  nokerage,  and  the  ABIL  service 
fee  shrinl^  accordingly  even  though  the 
new  disdQimts  require  more 
programi^ing  support  rather  than  less. 
The  proposed  new  service  fee  for  ABIL 
processing  converts  this  variable  cost  to 
a  fixed  r^te,  whether  the  agent  bills  or 
not.  The  increase  in  the  floor  and  cap 
levels  reflect  increased  paper  and 
processiik^  expenses.  Additionally,  the 
ORS  Analysis  and  FEP  Report  costs  are 
being  increased  to  cover  costs  of 
printing  paper  copies,  and  to 
standardize  fees  for  all  monthly  reports 
at  $100. 

In  addition,  the  CBOE  proposes  to 
implemoit  the  following  new  fees.  (1) 


The  fee  to  replace  an  I.D.  Badge  will  be 
$15;  the  fee  to  replace  an  Acronym 
badge  will  be  $15;  and  the  fee  for  a 
temporary  access  badge  for  members . 
will  be  $10  (this  fee  will  only  apply  for 
the  foiuth  temporary  access  badge 
issued  in  a  calendar  year,  the  first  three 
badges  are  itee  of  charge).  The  cost  for 
clerks  and  floor  managers  currently  is 
$10  for  the  fourth  temporary  access 
badge  issued  in  a  calendar  year.  (2)  The 
following  fee  will  be  effective  as  of 
January  24,  2000.  The  Exchange 
proposes  to  assess  a  paper  ticket  fee  of 
$.35  on  all  market-maker  transactions 
for  a  market-maker  whose  manual  trades 
exceed  15%  of  the  total  amotmt  of 
trades  done  by  the  market-maker  in  any 
given  month.  The  purpose  of  this  new 
fee  is  to  encoiu'age  market-makers  to 
utilized  hand-held  terminals  for 
entering  orders  as  opposed  to  paper 
tickets,  while  not  penalizing  members 
when  occasional  system  outages  occur. 
(3)  The  Exchange  proposes  to  institute 
a  program  whereby  members  who  fail  to 
change  their  appointments  on  a  timely 
basis  or  meet  their  in-person  trading 
requirements  would  be  assessed  a  fee  of 
$250  for  any  quarter.  A  letter  of  warning 
will  be  issued  first  followed  by  a  $250 
fee  for  those  that  fail  to  comply.  Tlie 
Exchange  believes  this  will  affect  fewer 
than  15  people  per  calendar  quarter. 

The  Exchange  proposes  to  reinstate 
and  amend  its  Prospective  Fee 
Reduction  Program,  subject  to  the 
Exchange  having  a  minimum  of  $10 
million  in  working  capital.  The  program 
was  suspended  on  March  1, 1999,  and 
the  Exchange  now  proposes  to  reinstate 
and  renew  the  program  with 
amendments.  The  program  provides  that 
if  at  the  end  of  any  quarter  of  the 
Exchange's  fiscal  year,  the  Exchange's 
average  contract  volume  per  day  on  a 
fiscal  year-to-date  basis  exceeds  one  of 
certain  predetermined  volume 
thresholds,  the  Exchange's  marker- 
maker  transaction  fees  will  be  reduced 
in  the  following  fiscal  quarter  in 
accordance  with  a  fee  reduction 
schedule.  Trading  Volume  in  the  foiulh 
quarter  of  fiscal  year  1999  will  be  used 
to  determine  the  discount  applied  in  the 
first  quarter  of  fiscal  year  2000.  The 
CBOE  proposes  that  the  Program  begin 
on  July  1, 1999  at  the  beginning  of  the 
Exchange's  2000  fiscal  year,  and 
continue  through  the  end  of  the 
Exchange's  2000  fiscal  year,  terminating 
Jime  30,  2000. 

Specifically,  the  CBOE  proposes  the 
following:  the  threshold  voliune  at 
which  a  $.01  fee  reduction  applies  will 
be  850,000  contracts;  the  threshold 
voliune  at  which  the  $.02  fee  reduction 
applies  will  be  900,000  contracts;  the 
threshold  volume  at  which  a  $.03  fee 


reduction  applies  will  be  950,000 
contracts;  and  the  threshold  volume  at 
which  a  $.04  fee  reduction  applies  will 
be  1,000,000  CQn(facts  and  above. 

The  Exchange's  Index  Customer 
"Larger"  Trade  Discoimt  Program 
currently  provides  for  discounts  on  the 
transaction  fees  that  CBOE  members  pay 
with  respect  to  non-equity  public 
customer  orders  for  500  or  more 
contracts.  Specifically,  for  any  month 
the  Exchange's  average  contract  volimie 
per  day  exceeds  one  of  certain 
predetermined  volume  thresholds,  the 
transaction  fees  that  are  assessed  by  the 
Exchange  in  that  month  with  respect  to 
non-equity  public  customer  orders  for 
500  or  more  contracts  are  subject  to  a 
discouul  in  accordance  with  a  disccimt 
schedule.  The  Program  is  scheduled  to 
terminate  on  June  30,  1999  at  the  end  of 
the  Exchange's  1999  fiscal  year.  The 
CBOE  proposes  to  amend  the  Program  to 
provide  that  the  Program  will  continue 
during  the  Exchange's  2000  fiscal  year 
and  will  terminate  on  June  30,  2000.  In 
addition  to  renewing  the  current  fee 
discount  percentages  under  the 
Program,  CBOE  proposes  to  amend  the 
Program  to  increase  by  100,00a 
contracts  all  the  threshold  levels  to 
which  the  discoiuit  rates  apply.  For 
example,  the  threshold  level  is  being 
increased  from  650,000  to  750.000 
contracts  at  which  the  30%  discount 
rate  applies. 

The  proposed  amendments  are  the 
product  of  the  Exchange's  annual 
budget  review.  The  amendments  are 
structured  to  fairly  allocate  the  costs  of 
operating  the  Exchange  in  the  event  that 
the  Exchange  experiences  higher 
voliune.  In  addition,  although  the 
proposed  rule  change  provides  that  the 
Exchange's  Fee  Reduction  Program  and 
the  Exchange's  Index  Customer  "Large" 
Trade  Discount  Program  will  terminate 
at  the  end  of  the  Exchange's  2000  fiscal 
year,  the  Exchange  intends  to  evaluate 
these  Programs  prior  to  the  beginning  of 
the  2001  fiscal  year  and  may  renew 
these  Programs  in  the  same  or  modified 
form  for  the  2001  fiscal  year. 

2.  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,*  in  general,  and  furthers 
the  objectives  of  Section  6(b)(4)  of  the    . 
Act,"'  in  particular,  in  that  it  is  designed 
to  provide  for  the  equitable  allocation-of 
reasonable  dues,  fees,  and  other  changes 
among  CBOE  members. 


«15U.S.C.78f(b). 
S15U.S.C.  7ef[b)(4). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the  ' 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Efifectiveness  of  the 
PropoMd  Rule  Change  and  Timing  for 
CiMniiussion  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder.'  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
proposes  of  the  Act. 

ly.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.^ 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-34  and  should  be 
submitted  by  September  14, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulatiuu,  pui^uant  to  de'egated 
authority.* 

|FR  Doc.  99-21865  Filed  S-23-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMne  No.  34-41746;  File  No.  SR-CBOE- 
99-41] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  immediate  Effectiveness 
of  l>ropo8ed  Rule  Change  by  the 
Chicago  Board  Options  Excliange,  Inc. 
Relating  to  the  Marltet-Maiwr 
Surcharge  Fee  Schedule 

August  16, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Secimties  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  30, 
1999,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Sectuities  and  Exchange 


Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
August  3,  1999,  the  CBOE  filed  with  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Qiange 

The  CBOE  is  proposing  to  make 
changes  to  its  fee  schedule  pursuant  to 
CBOE  Rule  2.40,  Market-Maker 
Surcharge  for  Brokerage.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
purposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  CBOE  Rule  2.40,  the 
Equity  Floor  Procedure  Committee 
("Committee")  approved  the  following 
fees  for  the  following  option  classes: 


Option  class 

Market-maker  sur- 
charge (per  con- 
tract) 

Order  book  official 

brokerage  rate  (per 

contract)  5 

General  Dynamics  Conjoration  (GD)  

$0.07 

$0.00 

5  The  surcharge  will  be  used  to  reimburse  the  Exchange  for  tt>e  reduction  in  the  Order  Book  Official  brokerage  rate  from  $0.20  in  the  relevant 
optkm  classes.  Any  remaining  funds  will  be  paid  to  Stationary  Floor  Brokers  as  provided  in  Exchange  Rule  2.40. 


The  fee  will  be  effective  as  of  August 
2, 1999.^  This  fee  will  remain  in  effect 
until  such  time  as  the  Committee  or  the 
Board  determines  to  change  these  fees 
and  files  the  appropriate  rule  change 
with  the  Commission. 


2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  ^  of  the  Act  because  it  is  designed 
to  provide  for  the  equitable  allocation  of 


reasonable  dues,  fees,  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


?  15  U.S.C  78s(b)(3)(A)(ii). 

'17CFR240.19b-4(f)(2). 

"In  reviewing  this  proposal,  the  Commission  has 
considered  its  potential  impact  on  efficiency, 
competition  and  capital  formation.  15  U.S.C.  78c(fl. 

9  17CFR200.3O-3(a)(12). 

'  15  U.S.C  7Bs(b)(l). 


1 17  CFR  240.19b-4. 

^Amendment  No.  1,  notes  that  General  Dynamics 
options  tiecame  multiply-listed  on  August  2, 1999, 
and  proposes  that  the  surcharge  take  effect  on  that 
date.  See  letter  from  Stephanie  Mullins,  Attorney, 
CBOE,  to  Michael  Walinskas.  Associate  Director. 


Division  of  Market  Regulation,  Commission,  dated 
August  2,  1999  ("Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  41121 
(February  26, 1999),  64  FR  11523  (March  9. 1999) 
(order  approving  CBOE  Rule  2.40). 

*  See  Amendnent  No.  1. 
'15  U.S.C  78f(b)(4). 
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any  burd  3p  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  pu^oses  of  the  Act. 

C.  Self -R^oilatory  Organization's 
Statememon  Comments  on  the 
Proposeq  Bule  Change  Received  From 
I  Members,  Participants,  or  Others 

Writteiilcomments  on  the  proposed 
rule  change  were  neither  solicited  nor 
I  received. 

m.  Date  dTEflEectiveness  of  the 
Proposeq  ^ule  Change  and  Timing  fat 
Commission  Action 

The  forgoing  rule  change  establishes 
or  changes  a  due,  iee,  or  other  imposed 
by  the  Exjohange  and,  therefore,  has 
become  etflPective  pursuant  to  Section 
19(h)(3)(A)(ii)  8  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereundw.^  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule 
change,^')  \fhB  Commission  may 
snmmarij]^  abrogate  such  rule  change  if 
it  appear^  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  br  otherwise  in  furtherance  of 
the  purpoies  of  the  Act." 

IV.  Solidlttition  of  Comments 

Interestdd  persons  are  invited  to 
submit  written  data,  views,  and 
argimientisf  concerning  the  foregoing, 
including  jtvhether  the  proposed  rule 
change  is|  consistent  with  the  Act. 
Persons  qiydng  written  submissions 
should  fild  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW, 
Washingtcln,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respetct  to  the  proposed  rule 
change  thUt  are  filed  with  the 
Commission,  and  all  written 
conununiiqations  relating  to  the 
proposed  I  hile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  i^cordance  with  the 
provisionjs  of  5  U.S.C.  552,  will  be 
available  Ifbr  inspection  and  cop)ring  at 
the  Commission's  Public  Reference 
Room.  Conies  of  such  filing  also  will  be 
available  jfbr  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOfi-i-99-41  and  should  be 
submittec  by  September  14, 1999. 


« 15  U.S.C  r8s(b)(3)(A)(ii) 

« 17  CFR  2>4(D.19b-*(f)(2). 

*°The  proposed  rule  change  is  deemed  filed  as 
of  the  date  j^itiendment  No.  1  was  received  by  the 
Commission^ ' 

"  In  revie'  «4ng  this  proposal,  the  Commission  has 
considered  tfie  proposal's  impact  on  efficiency. 
competitionJ  And  capital  formation.  15  U.S.C.  78c(i). 


For  the  commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-21866  Filed  8-23-99;  8:45  am] 

MUINO  CODE  8010-01-M 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^1747;  Hie  No.  SR-CBOE- 
99-24] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Profiosed  Rule  Change  by 
ttw  Chicago  Board  Options  Exctiange, 
Inc.,  Retottng  to  Ctiangas  to  Option 
Trading  Permit  Auction  Procedures 

August  16. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  9, 
1999.  the  Chicago  Board  Options 
Exchange,  hic.  ("CBOE"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchange. 
Amendment  No.  1  was  filed  on  August 
2, 1999.3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  fit)m  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  amend  the 
procedure  through  which  it  auctions 
Options  Trading  permits  ("Permits") 
from  the  Permit  lease  pool.  The  text  of 
the  proposed  rule  change  is  available  at 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  nUe  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 


"  17  CFR  20O.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  Amendment  No.  1  expands  the  discussion  oir 
the  proposed  rule  change  and  clarifies  the  proposed 
text  of  the  rule  change.  See  letter  from  Christopher 
R.  Hill.  Attorney,  CBOE,  to  Heather  Tracer, 
Attorney,  Division  of  Market  Regulation.  SEC,  dated 
August  2,  1999. 


Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

CBOE  Rule  3.27(a)(3)  provides  for  the 
creation  of  a  Permit  lease  pool  to  be 
administered  by  the  Exchange.  The 
procedures  for  the  administration  of  this 
lease  pool  were  previously  filed  with 
and  approved  by  the  Commission.* 
Under  these  procedures,  the  Exchange 
conducts  and  auction  every  six  months 
during  which  members  and  nnn- 
members  who  have  qualified  for 
membership  may  submit  bids  equal  to 
the  monthly  rent  that  the  bidder  is 
willing  to  pay  for  a  month-to-month 
Permit  lease.  Upon  the  close  of  the 
bidding  period,  Permits  in  the  lease 
pool  are  awarded  to  the  highest  bidders 
in  a  number  equal  to  the  total  dumber 
of  Permits  in  the  lease  pool  at  that  time. 
Under  the  existing  procedures,  the 
monthly  rent  to  be  paid  by  a  lessee  is 
the  dollar  value  of  the  bid  submitted  by 
that  lessee.  Following  each  auction,  the 
Exchange  continues  to  accept  bids  for 
Permit  leases.  Should  any  Permit  lessee 
desire  to  give  up  that  lessee's  Permit 
prior  to  the  next  auction,  the  Permit  is 
transferred  to  the  highest  bidder  at  a 
monthly  lease  price  equal  to  the  new 
lessee's  bid  for  the  remainder  of  the  six 
month  auction  cycle. 

The  Exchange  proposes  to  amend  the 
method  of  the  auction  to  establish  a 
procedure  known  as  a  Dutch  auction. 
Under  the  Dutch  auction,  bidders  will 
submit  bids  equal  to  the  monthly  rent 
which  they  are  willing  to  pay  for  a  six- 
month  lease,  and.  upon  the  close  of  the 
bidding  period.  Permits  in  the  lease 
pool  will  continue  to  be  awarded  to  the 
highest  bidders  in  a  number  equal  to  the 
total  number  of  Permits  in  the  lease  pool 
at  that  time,  under  the  Dutch  auction 
procedure,  however,  each  successful 


*The  procedures  for  the  administration  of  the 
Permit  lease  pool  were  filed  with  the  Commission 
in  SR-CBOE-97-14.  SR-CBOE-97-14  provided  for 
the  issuance  of  Permits  in  connection  with  the 
transfer  of  the  options  business  of  the  New  York 
Stock  Exchange,  Inc.  to  CBOE  and  defined  the 
rights  and  obligations  associated  with  Permits.  SR- 
CBOE-97-14  was  approved  by  the  Commission  in 
Securities  Exchange  Act  Release  No.  38541  (April 
23,  1997),  62  FR  23516  (April  30.  1997). 

The  CBOE  later  amended  the  procedures  for 
administering  the  Permit  lease  pool  in  SR-CBOE- 
97-47,  which  amended  the  manner  in  which  the 
CBOE  accesses  the  fee  that  it  charges  when  a  person 
submits  a  bid  to  receive  a  Permit.  See  Securities 
Exchange  Act  Release  No.  39179  (Oetober  1, 1997). 
62  FR  52602  (October  8.  1997). 
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bidder  will  pay  only  the  price  of  the 
lowest  successful  bid.  Following  each 
Dutch  auction,  the  Exchange  will 
continue  to  accept  bids,  with  a 
minimum  bid  established  at  the  price 
set  in  the  most  recent  Dutch  auction. 

The  revised  Permit  Lease  Pool 
Procedures  also  contain  several  other 
amendments,  most  of  which  merely  set 
forth  existing  exchange  practices  in 
greater  detail  for  the  benefit  of  members 
and  the  public.  The  following 
amendments  represent  changes  to 
existing  practices: 

•  The  proposed  rule  change 
establishes  a  minimum  qualifying  bid 
level  for  aU  bidding  which  occurs 
between  Dutch  auctions.  The  minimiun 
qualifying  bid  is  set  at  the  lease  rate 
established  in  the  most  recent  Dutch 
auction.  This  change  is  designed  to 
equalize  Permit  lease  rates  and  enhance 
administrative  efficiency  by 
encouraging  lessees  to  use  the  Dutch 
auction  process,  rather  thau  attempt  to 
obtain  a  lower  priced  lease  by  bidding 
between  the  Dutch  auctions. 

•  The  proposed  rule  change  permits  a 
lessee  to  terminate  the  lessee's  Permit 
during  the  ease  period,  by  written  notice 
to  the  Membership  Department,  but 
provides  that  the  termination  notice 
shall  be  irrevocable.^  The  Membership 
Department  will  post  notice  of  the 
availabili^  of  the  Permit  for  at  least  two 
business  days  on  the  Exchange  bidletin 
board.  The  Permit  will  be  transferred  to 
the  highest  bidder  whose  bid  is  received 
by  3:30  p.m.  on  the  first  Wednesday 
after  notice  of  the  permit's  availability 
has  been  posted  for  at  least  two  business 
days. 

•  The  proposed  rule  change  also 
allows  Permits  to  be  transferred  among 
nominees  of  an  organization  with 
appropriate  notice  to  the  Exchange,  as  is 
the  case  with  CBOE  memberships. 

•  The  proposed  rule  change  provides 
that  an- individual  can  lease  only  one 
Permit  from  the  lease  pool  at  a  time. 
Therefore,  an  individual  who  is  already 
a  Permit  lessee  may  not  submit  a  Permit 
bid  during  the  six  month  lease  period 
(except  to  bid  in  the  next  Dutch  auction) 
imless  and  until  the  lessee  first 
terminates  the  lessee's  current  lease." 

•  Finally,  the  proposed  rule  change 
establishes  a  six  month  Permit  lease 
instead  of  the  current  month-to-month 
lease,  for  easier  and  more  efficient 
administration  of  the  lease  process. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  Dutch  auction  procedure  for 


^  The  Exchange  represents  that  this  proposed  rule 
change  codifies  the  Exchange's  current  procedure. 
See  Amendment  No.  1. 
"  »ld. 


the  Permit  lease  pool  described  herein 
will  more  efiectively  equalize  the 
amounts  paid  for  Permits  by  each 
successful  bidder.  As  such,  the 
proposed  rule  changes  are  consistent 
with  Section  6(b)  of  the  Act,^  in  general, 
and  further  the  objectives  of  Section 
6(b)(4)  8  in  particular,  in  that  they  are 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiectiveness  of  the 
Propoeed  Rule  Change  and  Timing  for 
Conuniarion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  sUch  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
shoiUd  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-24  and  should  be 
submitted  by  September  14, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-21867  Filed  a-23-99;  8:45  am] 

BILUNQ  COOe  S01»-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Offloa  of  tiM  Sacratary 

Notic*  of  Raquost  for  Extension  of  a 
Cunantty  Approvad  Information 
Collaction 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  annoimces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  an  extension  for  a  aurently 
approved  information  collection. 
dates:  Comments  on  this  notice  must  be 
received  by  October  25, 1999. 
ADDRESSES:  Comments  should  be  sent  to 
the  Executive  Secretariat,  Office  of  the 
Secretary,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590-0002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Roberta  Fede,  Committee  Management 
Officer,  Executive  Secretariat,  Office  of 
the  Secretary,  Department  of 
Transportation,  at  the  address  listed 
above.  Telephone:  (202)  366-9764. 
SUPPLEMENTARY  INFORMATION: 

Title:  Advisory  Committee  Candidate 
Biographical  Information  Request,  DOT 
F1120.1. 

OMB  Control  Number:  2105-0009. 

Expiration  Date:  August  31, 1999. 

Type  of  Request:  Extension  for  a 
currently  approved  information 
collection. 

Abstract:  The  collection  of 
information  obtained  by  the  Advisory 
Committee  Candidate  Biographical 
Information  Request  form  enables 
Department  officials  to  review  the 
qualifications  of  individuals  who  wish 
to  serve  on  Department-sponsored 


'  15  U.S.C  78(0)). 
■15U.S.C.  78f[b)(4). 


•  17  CFR  20O.3O-3(aHl2). 
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advisory  Committees  and  the 
qualificajtlons  of  persons  who  have  been 
recommdoded  to  serve.  The  collection 
provides  uniform  data  for  each 
individual  and  enables  DOT  to  comply 
with  the, Federal  Advisory  Committee 
Act  {PuUlL.  92-463)  (5  U.S.C.  App.) 
which  requires  that  advisory  committee 
member^^ip  be  balanced. 

A  niunl^r  of  DOT'S  advisory 
committers  were  created  by  statute  and 
have  statutory  requirements  for 
educatioi],  experience,  or  expertise.  The 
data  coUeption  enables  DOT  to  comply 
with  suc^  membership  requirements,  by 
providing  information  from  which 
officials  may  determine  which 
individu^s  meet  specific  qualification 
standard^;  for  particular  advisory 
comimll<>(;i>  dud  for  particular  positions 
within  a  Qommittee.  In  fact,  some 
statutory  committees  require  very 
narrow  akid  specific  expertise  for  each 
position  on  the  committee,  which  can 
be  ascertained  by  reviewing  the 
Advisor)|  Committee  Candidate 
Bio^pb|ical  Information  Request  form. 

Fmallyi  the  data  collection  allows 
officials  t<i>  retain  a  file  of  interested 
applicant.  As  vacancies  occtir  on 
specific  advisory  committees,  the 
applicatitois  and  qualifications  can  be 
reviewed  for  possible  placement. 

In  the  ^psence  of  the  data  collection, 
officials  Would  have  to  contact  by 
telephone  or  by  letter  each  person  who 
expressed!  an  interest  or  who  was 
recommeikded  for  an  advisory 
committee  position  to  determine  his/her 
interest,  education,  experience,  or 
expertisei.  This  would  be  a  more  time- 
consumi^  and  costly  data  collection 
effort  whipi  would  have  to  be  repeated 
if  the  induddual  were  to  be  considered 
at  a  later  nme  for  vacancies  on  other 
advisory  committees. 

Respondents:  Individuals  who  have 
contacte(^iDOT  to  indicate  an  interest  in 
appointment  to  an  advisory  committee 
and  individuals  who  have  been 
recommended  for  membership  on  an 
advisory  ioommittee.  Only  one  collection 
is  expect^  per  individual. 

Estimatea  Number  of  Respondents 
per  year:\i00. 

Avera^  Annual  Burden  per 
Responditit:  15  minutes. 

Estimated  Total  Burden  on 
Respondkhts  Per  Year:  25  hours. 

Tnis  imibrmation  collection  is 
available  for  inspection  at  the  Office  of 
the  Execu^ve  Secretariat.  Room  10205, 
Office  of  jthe  Secretary,  DOT.  at  the 
above  address. 

Comments  are  Invited  on:  (a)  Whether 
the  propOied  collection  of  information 
is  necessMy  for  the  proper  performance 
of  the  funiptions  of  the  Department,  (b) 
the  accuracy  of  the  Department's 


estimate  of  the  buurden  of  the  proposed 
information  collection:  and  (c)  ways  to 
minimize  the  burden  and  enhance  the 
quality  of  the  collection. 

All  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington,  DC,  on  August  18. 
1999. 

Jamie  Shell  Williams, 

Director,  Executive  Secretariat. 

(FR  Doc.  99-21920  Filed  8-23-99;  8:45  am) 

BILUNQ  COOE  491»-a»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  ciurently  approved 
collections.  The  ICR  describes  the 
natiue  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  June  1, 1999  64  FR  29404- 
29405. 

DATES:  Comments  must  be  submitted  on 
or  before  September  23, 1999.  A 
comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Airplane  Operator  Security,  14 
CFR  Fart  108 

Type  of  Request:  Extension  of  a 
currently  approved  collection 
OMB  Control  Number:  2120-0098 
Form(s):  FAA  Form  1650-17 
Affected  Public:  Air  Carriers 
Abstract:  14  CFR  Part  108  requires 
new  air  carriers  to  adopt  and  carry  out 
a  seciuity  program  and  develop 
necessary  implementing  documentation. 
14  CFR  Part  108  also  requires  air 
carriers  with  approved  security 
programs  to  check  radiation  leakage  on 
x-ray  equipment  at  least  annually  and 
maintain  security  training  records. 


Estimated  Annual  Burden  Hours: 
7,966  burden  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725— 17th  Street,  NW., 
Washington,  DC  20503,  Attention:  FAA 
Desk  Officer. 

Comments  Are  Invited  On :  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  acciu-acy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  August  18, 
1999. 

Steve  Hopluns, 

Manager,  Standards  and  information 
Division,  APF-WO. 

[FR  Doc.  99-21928  Filed  8-23-99;  8:45  am] 
BILUNQ  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Henry,  Lucas,  Wood,  and  Fulton 
Counties,  Ohio 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Henry,  Lucas,  Wood,  and  Fulton 
Counties,  Ohio. 

FOR  FURTHER  INFORMATION,  CONTACT:  Dan 
Dobson,  Field  Operations  Engineer, 
Federal  Highway  Administration,  200 
N.  High  Street,  Room  328,  Colvunbus, 
Ohio  43215,  Telephone:  (614)  28a-«853. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Ohio 
Department  of  Transportation,  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposal  to 
improve  transportation  in  the  U.S.  24 
corridor,  from  Napoleon  to  Toledo,  in 
Henry,  Lucas,  Wood,  and  Fulton 
Counties,  Ohio.  The  existing  U.S.  24 
facility  is  25.3  miles  in  length  within 
the  study  area.  The  study  area  extends 
generally  from  the  eastern  limits  of  the 
city  of  Napoleon  in  Henry  County 
eastward  through  Lucas  Coimty  to  1—475 


46224 


Federal  Register /Vol.  64,  No.  163 /Tuesday,  Augiist  24,  1999 /Notices 


in  the  Toledo  metropolitan  area,  and 
includes  the  extreme  southeastern 
comer  of  Fulton  County,  and  that 
portion  of  Wood  County  bounded 
generally  by  State  Route  582  on  the 
south,  1-75  on  the  east,  and  1—475  on  the 
north.  At  the  western  terminus  near 
Napoleon,  U.S.  24  is  a  foiu-lane, 
limited-access,  divided  highway  for  the 
first  0.5  miles,  where  it  tapers  to  a  two- 
lane  section,  just  east  of  the  TR  10 
intersection.  The  two-lane  section 
continues  for  the  next  22.2  miles,  imtil 
it  crosses  Dutch  Road,  just  east  of 
Waterville.  There,  it  widens  again  to  a 
four-lane,  limited-access,  divided 
hi^way  for  the  last  2.6  miles. 

This  project  is  part  of  the  "Fort  to 
Port"  corridor,  identified  in  the  1991 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  as  one  of  21  High 
Priority  Corridors  on  the  National 
Highway  System.  Further,  in  its 
statewide  long-range  transportation 
plan,  the  State  of  Ohio  identified  the 
U.S.  24  corridor,  from  the  Indiana  state 
line  to  Toledo,  as  a  "macro-corridor," 
defined  as  "those  corridors  of  statewide 
significance  upon  which  rests  the 
economic  vitality  of  Ohio."  At  the 
eastern  terminus,  the  city  of  Toledo  is 
an  internationally  significant  intermodal 
hub.  Efficient  connections  to  the  Port  of 
Toledo,  the  Toledo  Express  Airport,  and 
the  I-75/I-80/I-90  highway  system  are 
critical  to  the  economic  future  of 
northwestern  Ohio  and  northeastern 
Indiana. 

A  feasibility  study  was  previously 
'conducted  within  the  Fort  to  Port 
corridor  to  evaluate  the  deficiencies  of 
the  existing  route,  create  a  program  and 
schedule  for  the  plan  development 
process,  develop  a  capital  cost  estimate 
for  improvement,  and  simunarize  the 
impact  of  the  proposed  improvements 
on  the  regional  economy.  The  study 
divided  the  81-mile  Fort  to  Port  corridor 
into  three  planning  sections  for  study. 
Each  planning  section  is  independent  of 
the  other  two.  Based  principally  on 
existing  and  projected  traffic  volumes, 
resulting  capacity  problems,  accident 
rates,  and  increased  truck  traffic,  the 
section  of  U.S.  24  that  is  the  subject  of 
this  EIS,  fit>m  Napoleon  to  Toledo,  was 
made  the  first  priority  for  development. 

Alternatives  will  be  developed  that 
will  address  capacity,  level  of  service, 
and  safety  deficiencies.  It  is  expected 
that  alternative  solutions  may  consist  of 
different  aligiunents  that  diverge 
significantly  from  the  existing  corridor 
in  some  sections.  The  alternatives  may 
also  include  improving  and  widening 
the  existing  roadway. 

FHWA,  ODOT.  and  other  local 
agencies  invite  participation  in  defining 
the  alternatives  to  be  evaluated  in  the 


EIS,  and  any  significant  social, 
economic,  or  environmental  issues 
related  to  the  alternatives.  Information 
describing  the  purpose  of  the  project, 
the  proposed  alternatives,  the  areas  to 
be  evaluated,  the  citizen  involvement 
program,  and  the  preliminary  project 
schedule  are  available  on  the  project's 
web  site  (http://www.usrt24.com). 

Coordination  with  concerned  federal, 
state,  and  local  agencies  will  be 
conducted  at  four  established 
conciurence  points  in  ODOT's 
preliminary  development  process.  The 
first  public  meetings  will  be  held  Jime 
2  and  3, 1999. 

Coordination  will  be  continued 
throughout  the  study  with  federal,  state, 
and  local  agencies,  and  with  private 
organizations  and  citizens  who  express 
or  are  known  to  have  interest  in  this 
proposal.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  official  public 
hearing.  To  ensure  that  the  full  range  of 
issues  relating  to  this  proposed  action 
are  addressed,  and  all  significant  issues 
identffied,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
sent  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  August  18, 1999. 
Mr.  Dan  Dobson, 

Field  Operations  Engineer,  Federal  Highway 
Administration,  Columbus,  Ohio. 
[FR  Doc.  99-21955  Filed  8-23-99;  8:45  am) 

BNJJNa  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Adminiatration 

Over-the-Road  Bus  Accessibility 
Program  Announcement  of  Project 
Selection 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice. 


summary:  The  U.S.  Department  of 
Transportation  (DOT)  Federal  Transit 
Administration  (FTA)  annoimces  the 
selection  of  projects  under  the  Over-the- 
road  Bus  (OTRB)  Accessibility  Program, 
authorized  by  Section  3038  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21).  The  OTRB 
Accessibility  Program  makes  funds 
available  to  private  operators  of  over- 


the-road  buses  to  finance  the 
incremental  capital  and  training  costs  of 
complying  with  DOT's  over-the-road 
bus  accessibility  final  rule,  published  in 
a  Federal  Register  Notice  on  September 
24, 1998.  In  the  first  year  of 
implementation,  $2  million  was 
available  for  providers  of  intercity  fixed- 
route  services. 
SUPPI^MENTARY  INFORMATION: 

Pro)ect8  Selected  for  Fiscal  Year  1999 
Funding 

A  total  of  $2.8  million  was  requested 
by  20  applicants  around  the  nation. 
Project  selections  were  made  on  a 
competitive  basis,  with  11  projects 
selected  for  funding  as  follows: 


Peter  Pan  Bus  Lines,  Spring- 
field. MA  

Adirondack  Transit  Lines,  King- 
ston, NY  

Shortline  (Hudson  Transit  Bus), 
Mahwa,  NJ 

Capitol  Bus  (Capitol  Trailways  of 
PA),  Harrisburg,  PA  

Cad  Bieber  Tounways,  Kutztown, 
PA  

Frank  Martz  Coacf),  Wilkes 
Barre,  PA  

Jefferson  Lines,  Minneapolis, 
MN 

Peoria  Charter  Coacti,  Peoria,  IL 

Greyhound,  Dallas,  TX 

Buriington  Trailways,  West  Bur- 
lington, lA  

Northwestern  Stage  Lines,  Spo- 
kane, WA 

Total  


$101,000 

150,000 

150,000 

102,293 

130,000 

54,545 

107,280 

17.250 

1.056.707 

91,000 

29,925 


1,990,000 


The  nine  projects  that  were  not 
selected  for  funding  in  this  first  year  of 
implementation  will  be  eligible  to  apply 
for  funding  next  year.  In  addition  to  the 
$2  million  that  will  be  available  for 
intercity  fixed-route  providers  in  FY 
2000,  an  additional  $1.7  million  will  be 
available  for  providers  of  other  over-the- 
road  bus  services,  such  as  commuter, 
charter  and  tour. 

Eligible  project  costs  may  be  incurred 
by  awardees  prior  to  final  grant 
approval.  The  incremental  capital  cost 
for  adding  wheelchair  lift  equipment  to 
any  new  vehicles  delivered  on  or  after 
June  9, 1998,  the  effective  date  of  the 
Transportation  Equity  Act  for  the  21st 
Century,  is  eligible  for  funding  under 
the  over-the-road  bus  accessibility 
program. 

Applicants  selected  for  funding  may 
be  contacted  by  FTA  regional  offices  if 
any  additional  information  is  needed 
before  grants  are  made.  The  grant 
applications  will  be  sent  to  the  U.S. 
I>epartment  of  Labor  (DOL)  for 
certification  under  the  labor  protection 
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Year  1999 


}uirem^i|ts  of  the  Federal  Transit  Act, 
[Section  5$S3{b).  After  referring 

ipplicatioas  to  affected  employees 
9present9d  by  a  labor  organization, 
Idol  will  i^sue  a  certification  to  FTA. 
IThe  terms  ^d  conditions  of  the 
Icertificatitm  will  be  incorporated  in  the 
IFTA  grant  agreement  under  the  new 
|guideline$  replacing  these  in  29  CFR 
IPart  215.  Please  see  Amendment  to 
[Section  5333(b).  Guidelines  To  Carry 
I  Out  New  nrograms  Authorized  by  the 
[Transportjajtion  Equity  Act  for  the  21st 

Century  {■reA-21);  Final  Rule  (64  FR 
|40990,  Juh  28, 1999). 

Issued  oa 'August  19, 1999. 
I  Gordon  J.  llnton, 
Mc/ini/iiStni<Dr. 

(FR  Doc.  9^-21922  Filed  8-23-99;  8:45  am) 
IBIUJNO  COD^4aiO-S7-P 


BIUJNOCOD^« 

DEPARTIMEI 


NT  OF  TRANSPORTATION 


National  Highway  Traffic  Safety 
Administf$tion 

[Doclwt  NO.  NHTSA  99-6093;  Notic*  1] 

Italjat  S.p|.A.;  Racalpt  of  Application  for 
Temporal]^  Examptton  From  Federal 
1  Motor  Vehicle  Safety  Standard  No.  123 

Italjet  sip.A.,  an  Italian  corporation, 
through  Iialiet  USA  ("Italjet")  of  New 
York  City,  NY,  has  applied  for  a 
temporary  exemption  of  two  years  from 
a  requirement  of  S5.2.1  (Table  1)  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  123  Mfhtorcycle  Controls  and 
Displays.  The  basis  of  the  request  is  that 
"compliaiice  with  the  standard  would 
prevent  tl^< » manufacturer  from  selling  a 
motor  veljicle  with  an  overall  safety 
level  at  leeet  equal  to  the  overall  saJFety 
level  of  nbhexempt  vehicles,"  49  U.S.C. 
Sec.  30113(b)(3)(B)(iv). 

We  are  publishing  this  notice  of 
receipt  of  an  application  in  accordance 
with  the  Eoquirements  of  49  U.S.C. 
30113(b)(^.  This  action  does  not 
represent  l^y  judgment  of  the  agency  on 
the  merit^  jof  the  application. 

Italjet  fai^s  applied  on  behalf  of  its 
Torpedo  125,  Formula  125,  Millenium 
125,  and  Milleniimi  150  motor  scooters 
("scooters''').  The  scooters  are  defined  as 
"motorcydes"  for  piuposes  of 
compliance  with  the  Federal  motor 
vehicle  ssifety  standards.  According  to 
Italjet,  its;9cooters  have  a  peak  motor 
output  of  ;26  hp  and  a  top  speed  of  60 
miles  per  hour.  ^ 

If  a  motorcycle  is  produced  with  rear  - 
wheel  brakes,  S5.2.1  of  Standard  No. 
123  requires  that  the  brakes  be  operable 
through  the  right  foot  control,  though 
the  left  handlebar  is  permissible  for 
motor  drijvlen  cycles  (Item  11,  Table  1). 


Italjet  would  like  to  use  the  left 
handlebar  as  the  control  for  the  rear 
brakes  of  the  scooters,  whose  peak 
motor  output  of  26  hp  produces  more 
than  the  5  hp  maximum  that  separates 
motor  driven  cycles  from  motorcycles. 
The  gear  ratio  of  the  vehicle  is  fixed, 
and  "there  is  no  needier  the  rider  to 
shift  gears,  as  on  a  standard 
motorcycle."  Because  of  this,  the 
scooters  are  "equipped  with  neither  a 
clutch  nor  a  clutch  lever,  and  the  left 
hand  of  the  rider  is  fr^e  to  operate  a 
brake  lever."  Italjet  states  that  it  prefers 
this  design,  given  its  focus  on  European 
and  Asian  markets  "where  rear  brake 
controls  for  scooters  of  all  horsepower 
ratings  are  typically  mounted  on  the  left 
handlebar." 

Italjet  argues  that  the  overall  level  of 
safety  of  the  scooters  equals  or  exceeds 
that  of  a  motorcycle  that  complies  with 
the  brake  control  location  requirement 
of  Standard  No.  123.  It  believes  that 
"the  prevalence  of  the  left  hand 
operated  design  in  Europe  and  Asia  is 
one  strong  indicator  that  a  vehicle 
designed  in  this  way  can  be  operated 
safely."  It  believes  that  "vehicle  safety 
might  be  somewhat  enhanced  with  the 
left  hand  brake  lever,  as  the  hand  (bare 
or  gloved)  is  generally  more  capable  of 
sensitive  modulation  of  the  br^ng 
force  than  the  foot." 

Italjet  intends  to  field  test  a  small 
number  of  the  scooters  in  the  American 
market  in  Fall  1999  to  assess  the  design, 
and  without  an  exemption  it  would  be 
unable  to  do  so.  It  wishes  to  consider 
whether  the  United  States'  scooter 
market  offers  sufficient  sales  potentiad  to 
justify  the  creation  of  a  design 
specifically  for  the  United  States  that 
incorporates  the  right  foot  brake  pedal. 
Alternatively,  it  may  petition  for 
rulemaking  to  amend  Standard  No.  123 
to  allow  the  hand-operated  brake 
control  on  motorcycles  with  more  than 
5hp. 

Italjet  anticipates  sales  of  not  more 
than  2500  scooters  a  year  while  an 
exemption  is  in  efUct.  It  believes  that  an 
exemption  woiild  be  in  the  public 
interest  and  consistent  with  the 
objectives  of  traffic  safety  "because  it 
would  maintain  an  acceptable  level  of 
safety  while  accelerating  the 
advancement  of  an  important  new  class 
of  vehicles  for  use  by  constuners  and 
businesses." 

Interested  persons  are  invited  to 
submit  conunents  on  the  application 
described  above.  Comments  should  refer 
to  the  docket  number  and  the  notice 
number,  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 


All  comments  received  before  the 
^"trlesejif  business  on  the  comment 
closingldate  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
The  Docket  Room  is  open  from  10:00 
a.m.  until  5:00  p.m.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 

Notice  of  final  action  on  the 
application  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  September  23, 
1999. 

(49  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50.  and  501.8) 

Issued  on  August  13, 1999. 
L.  Robert  tihelton. 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  99-21930  Filed  8-23-99;  8:45  am) 

nUJNO  CODE  4«10-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminietration 

[Docket  No.  NHTSA-99-6092;  Notice  1] 

Lotue  Cars  Ltd.;  Receipt  of  Application 
for  Temporary  ExempUon  From 
Federal  Motor  Vehicle  Safety  Standard 
No.  201 

Lotus  Cars  Ltd.  ("Lotus")  of  Norwich, 
England,  through  Lotus  Cars  USA,  Inc., 
has  applied  for  a  temporary  exemption 
from  S7,  Performance  Criterion,  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  201  Occupant  Protection  in  Interior 
Impact,  as  described  below.  The  basis  of 
the  application  is  that  compliance 
would  cause  substantial  economic 
hardship  to  a  manufactiuer  that  has 
tried  in  good  faith  to  comply  with  the 
standard. 

We  are  publishing  this  notice  of 
receipt  of  the  application  in  accordance 
with  the  requirements  of  49  U.S.C. 
30113(b)(2),  and  have  made  no 
judgment  on  the  merits  of  the 
application. 

■The  material  below  is  taken  from 
Lotus's  application 

Why  Lotus  Needs  a  Temporary 
Exemption 

In  August  1995.  when  S7,  the  new 
head  injury  criteria  portion  of  Standard 
No.  201,  was  promulgated,  Lotus  was 
owned  by  the  Italian  owners  of  Bugatti, 
a  company  then  in  bankruptcy.  That 
year,  Lotus  was  able  to  produce  only 
835  cars,  selling  152,  or  18.2%,  in  the 
United  States. 
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This  country  was  the  primary  market 
for  the  Lotus  Esprit,  which,  by  then,  was 
an  aging  design.  With  the  limited 
resources  that  it  had  and  the 
uncertainties  of  the  future,  in  1996 
Lotus  made  the  decision  to  invest 
primarily  in  an  all-new  model,  the  Elise, 
and  to  modernize  the  Esprit,  rather  than 
to  replace  it  with  an  all-new  design. 
Developed  on  a  small  budget,  the  Elise 
was  not  designed  or  intended  for  the 
American  market.  The  Esprit  was  fitted 
with  a  new  V8  engine  meeting  current 
U.S.  emissions  standards. 

At  the  end  of  1996,  Lotus  was  sold  to 
its  current  owners,  a  group  of  Malaysian 
investors,  who  reviewed  the  company's 
fortunes.  The  Elise  was  becoming 
successful  in  its  markets,  while  losses  in 
the  United  States  in  the  previous  two 
years  approached  $2,000,000,  primarily 
due  to  the  declining  appeal  of  the 
Esprit.  The  company's  overall  sales  in 

1996  had  declined  to  751,  including 
sales  of  67  Esprits  in  the  U.S.  (8.9%  of 
total  sales).  Nevertheless,  the  new 
OMmers  decided  to  continue  in  the  U.S. 
market.  Sales  were  marginally  better  in 
the  U.S.  in  1997,  72  Esprits,  and  vastly 
improved  elsewhere  with  the  great 
success  of  the  Elise.  Lotus  sold  2414 
cars  in  1997  (with  the  U.S.  sales 
representing  only  3%  of  total  sales, 
approximately  the  same  as  in  1998). 
However,  it  lost  almost  2.000,000 
Pounds  in  its  1996/7  fiscal  year. 

In  early  1997,  Lotus  decided  to 
terminate  production  of  the  Esprit  on 
September  1,1999,  and  to  homologate 
the  Elise  for  the  American  market 
beginning  in  2000.  This  decision 
allowed  it  to  choose  the  option  for 
con^>liance  with  S7  provided  by  S6.1.3, 
Phas(B-in  Schedule  #3,  of  Standard  No. 
201.  to  forego  compliance  with  new 
protective  criteria  for  the  period 
September  1, 1998-September  1, 1999, 
and  to  conform  100%  of  its  production 
thereafter. 

But,  in  addition  to  the  new  oymers  of 
Lotus,  the  new  year  saw  the 
appointment  of  new  CEOs  of  Lotus  and 
Lotus  Cars  USA,  with  the  result  that  a 
fresh  look  was  taken  at  the  direction  of 
the  company,  and  the  plans  of  early 

1997  were  abandoned.  In  due  course, 
new  management  decided  to  continue 
the  Esprit  in  production  beyond 
September  1. 1999.  imtil  September  1, 
2002.  while  developing  an  all-new 
Esprit,  and  to  remain  in  the  American 
market  without  interruption.  However, 
as  described  below,  the  company  found 
itself  imable  to  conform  the  current 
Esprit  to  Standard  No.  201.  In  the 
meantime,  the  company  had  turned  the 
comer  with  the  success  of  the  Elise,  and 
had  a  net  profit  for  its  fiscal  year  1997/ 


8  of  slightly  more  than  1 ,000,000 
Poimds. 

Why  Compliance  Would  Cause 
Substantiiil  Economic  Hardship  and 
How  Lotos  Has  Tried  in  Good  Faith  To 
Comply  With  Standard  No.  201 

When  Lotus  decided  to  continue 
production  of  the  Esprit,  it  re- 
engineered  the  car's  front  header  rail 
and  installed  energy-absorbing  material. 
After  these  modifications,  the  Esprit's 
HIC  value  was  reduced  from  an  already- 
complying  840  to  300. 

However,  the  side  rail  was  not  so 
simple.  The  small  Esprit  cockpit 
precluded  any  padding  from  being 
added  at  that  location,  without 
compromising  ingress/egress  and 
visibility.  In  order  to  comply  with 
Standard  No.  201,  the  Esprit 
"greenhouse"  woidd  have  to  be 
substantially  modified.  Modification 
costs  could  not  be  recovered  for  the 
relatively  few  cars  that  woidd  be 
involved  in  the  1999-2002  period 
without  raising  the  retail  price  to  an 
imacceptable  level.  Further,  Lotus  was 
encoimtering  major  problems  sourcing 
design-specific  energy  absorbing 
materials  without  being  compelled  to 
buy  a  10-year  supply;  it  was  therefore 
forced  to  consider  materials  being 
produced  for  high-voliune  users,  with 
attendant  problems. 

As  redevelopment  plans  progressed  in 
1998,  Lotus  determined  that  a  redesign 
of  the  "greenhouse"  for  the  1999-2002 
period  would  cost  in  excess  of  $950,000, 
and  require  retesting  to  confirm 
continued  compliance  of  its  airbag 
system  with  Standard  No.  208.  But  the 
company  did  not  have  the  personnel  to 
deploy  to  both  the  redesigned  and  new 
Esprit  projects,  and  it  has  chosen  to 
devote  its  human  resources  to  the  all- 
new  Esprit. 

The  Elise  continue^o  contribute  to 
the  company's  newly  round  financial 
solidarity,  and  its  cumulative  net 
income  for  the  past  three  fiscal  years  is 
2.466,000  Pounds,  or,  $4,068,900  (at  an 
exchange  rate  of  1.65  to  1).  Although  a 
denial  of  the  petition  would 
substantially  reduce  Lotus's  net  income 
but  not  resiilt  in  a  net  loss,  the  decrease 
would  come  primarily  at  the  expense  of 
Lotus  Cars  USA  which  Lotus  believes 
could  not  remain  in  existence  without 
cars  to  sell  during  the  period  required 
to  develop  the  new  Esprit.  Lotus 
estimates  that  it  would  sell  200  Esprits 
in  the  U.S.  during  the  period  of  a  3-year 
exemption. 


Why  an  Exemption  Would  be  in  the 
Public  Interest  and  Consistent  With  the 
Objectives  of  Motor  Vehicle  Safety 

After  10  years  of  sales  of  the  Esprit 
with  its  current  body  shape,  Lotus 
knows  of  no  head  injuries  suffered  by 
occupants  contacting  the  upper  interior 
of  the  cockpit.  The  niunber  of  vehicles 
anticipated  to  be  sold  during  the 
exemption  period  is  insignificant  in 
terms  of  the  niunber  of  vehicles  already 
on  the  roads.  The  Esprit  will  be  in  full 
compliance  by  the  same  date  that  the 
phase-in  ends  for  all  manufactiuers  and 
when  there  will  be  100%  compliance 
across  the  board,  September  1,  2002. 

If  Lotus  USA  is  required  to  close 
because  of  a  denial,  its  10  employees 
will  be  out  of  work.  In  addition,  a  denial 
is  bound  to  affect  Lotus  dealers  in 
unknown  ways.  An  exemption  would  be  | 
consistent  with  the  public  policy  of 
affording  consumers  a  wide  choice  of 
motor  vehicles. 

How  You  May  Comment  on  Lotus's 
Application 

We  invite  you  to  submit  comments  on 
the  application  described  above.  Your 
comments  should  refer  to  the  docket 
niunber  and  the  notice  number,  and  be 
submitted  to:  Central  Docket 
Management  Facility,  room  Pl-401, 400 
Seventh  Street,  SW,  Washington,  DC 
20590.  We  ask,  but  do  not  require,  that 
you  submit  your  comments  in  duplicate. 
We  shall  consider  all  comments 
received  before  the  close  of  business  on 
the  comment  closing  date  indicated 
below.  You  may  examine  comments  in 
the  docket  (from  10  a.m.  to  5  p.m.)  at  the 
above  address  both  before  and  after  that 
date.  You  may  also  view  them  on  the 
internet  at  web  site  dms.dot.gov.  To  the 
extent  possible,  we  shall  also  consider 
comments  filed  after  the  closing  date. 
We  shall  publish  a  notice  of  final  action 
on  the  application  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below.  Comment  closing  date: 
September  23, 1999. 

(49  U.S.C.  30113;  delegations  of  authority  at 
49  CFR  1.50.  and  501.8] 

Issued  on:  August  13, 1999. 
L.  Robert  Shelton. 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  99-2J929  Filed  8-23-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

I  Surface  Tfensportation  Board 
[STB  Dod^t  No.  AB-55  (Sub-No.  576X)] 

CSX  Tranaportatlon,  Inc.— 
Abandonment  Exemption — in 
I  Guemaey  County,  OH 

On  Au«ist  4, 1999,  CSX 
Transportation.  Inc.  (CSXT)  filed  with 
the  Siirface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  1(»03  to  abandon  an 
approxin^^tely  7.79-nule  portion  of  its 
Louisvill^iService  Lane,  Central  Ohio 
Subdivision,  between  milepost  BP- 
49.49  near  Cambridge  and  milepost  BP- 
41.70  at  the  end  of  the  track  at  Gibson, 
in  Guem$^y  Coimty,  OH.  The  line 
traverses  HJJ.S.  Postal  Service  Zip  Codes 
43725,  43750,  43755  and  43778,  and 
includes  the  station  of  Gibson. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  inti^st  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Otegon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  institu^g  an  exemption  proceeding 


pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  November  12, 
1999. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2{f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  September  13, 1999. 
Each  trail  use  request  must  be 
accompanied  by  $150  filing  fee.  See  49 
CFR  1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  576X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit.  1925  K 
Street,  NW,  Washington.  DC  20423- 
0001,  and  (2)  Charles  M.  Rosenberger, 
500  Water  Street-J150,  Jacksonville,  FL 
32202.  Replies  to  the  CSXT  petition  are 
due  On  or  before  September  13, 1999. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 


Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
'WWW.STB.DOT.GOV  " 

Decided:  August  18. 1999. 
By  the  Board.  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  99-21917  Filed  »-23-99;  8:45  am] 
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Federal  Register 
Vol.  64,  No.  163 
Tuesday;  August  24,  1999 


This  section  of  the  FEDERAL  REGISTER      . 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t>y  the  Office  of  ttie  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  Issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 


No.  34-41634;  File  fto.  SR-NYSE- 


97-31] 


Self  Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Propoeed  Rule  Change  and 
Amendment  Noe.  1  and  2  Relating  to 
Voluntary  Delistings  l>y  Listed 
Companiei 

Correction 

In  notice  document  99-19102. 
beginning  on  page  40633,  in  the  issue  of 


Tuesday,  July  27, 1999,  make  the 
following  correction: 

On  page  40638,  in  the  first  colimm, 
the  fifth  line  from  the  bottom 
"Coomjnission."  should  read 
"Commission". 
|FR  Doc.  C9-19102  Filed  8-23-99;  8:45  am) 

BILLING  CODE  1506-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdministratkNi 

14CFRPart71 

[Airspace  Doclwt  No.  95-AWA-4] 

RIN  2120-AA66 

Modlfk^atkxi  of  the  Orlando  Class  B 
Airspace  Area,  Orlando,  FL;  and 
ModlfteatkMi  of  the  Orlando  Sanfbrd 
Airport  Class  D  Airspace  Area, 
Safifbrd,FL 

Correction 

In  rule  document  99-20022  beginning 
on  page  42585  in  the  issue  of  Thursday, 


August  5, 1999,  make  the  following 
correction: 

{71.1    [Corrected] 

1.  On  page  42589,  in  the  second 
column,  in  §  71.1,  in  the  first  full 
paragraph,  in  the  second  line  from  the 
bottom,  "81°27'03"W"  should  read 
"81°27'30"W". 

[FR  Doc.  C9-20022A  Filed  8-23-99;  8:45  am) 
BILLING  CODE  1S06-01-O 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  27  and  29 

[Doetot  No.  29311;  AmdL  Nos.  27-38  and 
29-45] 

Rm  2120^060 

Hanmontaatlon  Of  Critical  Parte 
Roiofenil  Ranutotlons 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
airworthiness  standards  for  both  normal 
and  transport  category  rotorcrait-^This 
amendment  defines  critical  parts.  This 
document  also  requires  a  critical  parts 
list  with  procedures  to  control  the 
design,  substantiation,  manu&cture, 
maintenance,  and  modification  of 
critical  parts.  The  benefits  of  the  rule 
will  be  the  formalization  of  the  aurent 
critical  parts  procedures  and  the 
harmonization  of  the  Joint  Aviation 
Authorities  and  the  U.S.  requirements. 

EFFECTIVE  DATE:  October  25, 1999. 
FOR  FURTNER  MFORMATION  CONTACT: 
Carroll  Wright,  Rotorcraft  Directorate, 
Aircraft  Certification  Service, 
Regulations  Group,  FAA.  Fort  Worth, 
Texas  76193-0111.  telephone  number 
(817)  222-5120,  £uc  (817)  222-5961. 
SUPPLEMENTARY  MFORMATKM: 

Availability  of  Final  Roles 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
siutable  communications  software  from 
the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339),  or 
the  Government  Printing  Office's  (GPO) 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  httprwww.access.gpo.gov/nara 
for  access  to  recently  pubUshed 
rulemaking  dociunents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Conmumications  must 
identify  the  amendment  niunber  or 
docket  number  of  this  final  rule. 

Persons  interested  in  being  placed  on 
a  mailing  Ust  for  future  Notices  of 
Proposed  Rulemaking  (NPRM's)  and 
final  rules  should  request  from  the 
above  office  a  copy  of  Advisory  Circxilar 


No.  11-2 A,  NPRM  Distribution  System, 
which  describes  the  application 
procedure. 

Small  Entity  Inquiries 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  your  local  FAA  official,  you  may 
contact  Charlene  Brown,  Program 
Analyst  Staff,  Office  of  Rulemaking, 
ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA 
under  "Rulemaking  (ARM)"  in  the 
"Quick  Jiunp"  section  of  the  FAA's  web 
page  at  http://www.faa.gov  and  may 
send  electronic  inquiries  to  the 
following  internet  address:  9-AWA- 
SBREFAdfaa.gov 

Background 

By  notice  in  the  Federal  Register  (60 
FR  4219,  January  20, 1995),  the  ARAC 
announced  the  establishment  of  the 
Critical  Parts  Working  Group.  The  FAA 
tasked  ARAC  to  recommend  new  or 
revised  requirements  for  a  critical  parts 
list  to  control  the  design,  substantiation, 
manufacture,  maintenance,  and 
modffication  of  critical  parts.  ARAC 
tasked  the  Critical  Parts  Working  Group. 
The  working  group  incHided 
representatives  from  the  major  rotorcraft 
manufacturers  (normal  and  transport) 
and  representatives  from  Aerospace 
Industries  Association  of  America,  Inc., 
Association  Europeene  des 
Constructeurs  de  Material  Aerospatial, 
Transport  Canada  Aviation.  Joint 
Aviation  Authorities  (JAA),  the  FAA 
Rotorcraft  Directorate,  and  other 
interested  parties.  This  broad 
participation  is  consistent  with  FAA 
policy  to  involve  all  known  interested 
parties  early  in  the  rulemaking  process. 

The  working  group  presented  its 
findings  to  the  ARAC.  The  ARAC 
recommended  that  the  FAA  add  a 
critical  parts  section  to  the 
airworthiness  standards,  14  CFR  parts 
27  and  29  (parts  27  and  29).  The  FAA 
evaluated  the  recommendations  and 
made  proposals  in  NPRM  No.  98-10 
published  in  the  Federal  Register  on 
August  24, 1998  (63  FR  45129).  These 
airworthiness  standards  are  harmonized 
and  wiU  be  adopted  by  the  JAA. 

The  objective  of  identifying  critical 
parts  is  to  ensure  that  critical  parts  are 
controlled  during  design,  substantiation, 
manufacture,  and  throughout  their 
service  life  so  that  the  risk  of  failure  in 
service  is  minimized  by  ensuring  that 
the  critical  parts  maintain  the  critical 
characteristics  on  while  certification  is 


based.  Manufacturers  currently  have 
various  methods  to  control  critical  parts.  | 

hi  §§  27.602(a)  and  29.602(a),  a 
critical  part  is  defined  as  a  part,  the 
failure  of  which  could  have  a 
catastrophic  effect  upon  the  rotorcraft, 
and  for  which  critical  characteristics 
have  been  identified  which  must  be 
controlled  to  ensiue  the  required  level 
of  integrity.  The  word  "could"  in  the 
definition  was  intended  to  mean  that 
this  failure  assessment  must  consider 
the  effect  of  flight  regime  (i.e.,  forward 
flight,  hover,  etc.).  Tixe  operational 
environment  need  not  be  considered. 
The  term  "catastrophic"  was  intended 
to  mean  the  inability  to  conduct  an 
autorotation  to  a  safe  landing,  without 
exceptional  piloting  skills,  assuming  a 
suitable  landing  surface. 

The  FAA  requested  comments  on 
these  proposals.  The  FAA  considered 
comments  from  the  three  commenters. 
The  commenters  were  generally  in  favor 
of  the  rule  with  the  following 
comments: 

Discussion  of  Comments 

One  commenter  stated  that  the 
definition  of  a  critical  part  is  needed  but 
should  be  placed  in  14  CFR  part  1  (part 
1).  The  FAA  disagrees  because  NPRM 
98-10  did  not  propose  to  amend  part  1, 
and  the  definition  is  needed  to 
implement  the  requirements  for  a 
critical  parts  list  in  parts  27  and  29. 

The  commenter  was  concerned  about 
the  FAA  requiring  duplicate  records. 
The  critical  parts  list  specified  in 
§§  27.602(b)  and  29.602(b)  will  not  be  a 
duplicate  record  but  will  contain 
procedures  for  control  of  the  design, 
substantiation,  manufacturing, 
maintenance,  and  modification  of 
critical  parts. 

The  same  commenter  was  concerned 
that  proposed  §§  27.602(b)  and 
29.602(b)  and  29.602(b)  would  require  a 
critical  parts  list  for  existing  model 
helicopters.  The  commenter  suggested 
adding  a  date  to  the  requirements  so 
that  the  change  would  not  become 
retroactive,  l^e  FAA  does  not  intend  a 
retroactive  requirement  but  does  not 
agree  that  a  date  is  necessary.  Each  type 
design  change  will  be  evaluated  for  die 
presence  of  critical  parts,  which 
determines  the  applicability  of 
§§  27.602(b)  and  29.602(b). 

Another  commenter  was  concerned 
that  the  proposal  would  abate  the  Parts 
Manufacturer  Approval  (PMA)  process 
for  critical  parts.  The  FAA  does  not 
intend  to  change  the  PMA  process  by 
this  requirement.  The  critical  parts  list 
will  define  critical  characteristics  and 
contain  control  procedures  that  will  be 
a  part  of  the  type  design  data. 


OMBconthil 


Anoth^  commenter  agreed  with  the 
I  proposal  but  stated  that  the  requirement 
should  ap))ly  to  all  characteristics  and 
not  be  liitited  to  critical  characteristics. 
I  The  comiUenter  recommended  revising 
§§  27.602i(b)  and  2g.602(b)  and  adding 
paragraphs  (c),  (d),  and  (e).  Following 
are  the  coikimenter's  recommended 
paragraph  changes  and  the  FAA's 
response  to  each  recommendation: 

(b)  The  iKtpe  design  shall  minimize  critical 
parts.  A  critical  parts  list  shall  be  established 
for  the  product.  Each  critical  part  drawing 
shall  identify  this  "critical  part" 
classification  of  the  part. 

The  FAA  does  not  dictate  type  design. 
The  maniijracturer  establishes  the  type 
design.  Toe  FAA's  role  is  to  ensure  that 
the  type  4^sign  conforms  to  the 
regulatio<i^.  Minimizing  critical  parts 
may  not  i^^ssarily  ensure  safer 
aircraft.  ;  j 

(c)  A  criijcal  part's  plan  and  supporting 
procedure^  ishall  be  established  to  assure 
parts  consistently  are  conforming  to  all 
engineering  requirements  for  niaterial, 
process,  ai^4  dimensions.  The  Plan's  target 
numerical ''tescape"  risk  of  a  critical  non- 
conformadQe  shall  be  specified. 

The  F/ih  currently  requires  that  all 
parts  confiprm  to  all  engineering 
requiremwts  for  material,  process,  and 
dimensiok^.  The  risk  of  non- 
conformajitce  is  part  of  the  quality 
assiirancd  program  required  by  14  CFR 
part  21  (p^  21). 

(d)  Recoras  of  critical  parts  production  and 
inspectioni  |hall  be  retained  for  twenty  (20) 
years  mininium. 

The  F^A's  record  retention 
requiiem^ts  are  addressed  in  the 
quality  assurance  program  required  by 
part  21.   •'< 

(e)  Existblice  of  the  critical  parts  plan  shall 
not  minimite  the  requirement  for  all 
products  and  parts  to  conform  to  all  technical 
requirements  including  the  quality  assurance 
requiremeiits  of  part  21  of  this  chapter. 

The  FAA  agrees  that  the  critical  parts 
list  does  hpt  minimize  the  requirement 
for  all  products  and  parts  to  conform  to 
technical  requirements.  However,  this 
proposal  places  emphasis  on  the  critical 
parts.  Since  the  commenter's 
recommedded  paragraph  changes  are 
addressed  in  the  quality  assurance 
program  required  by  part  21 ,  the  FAA 
will  not  implement  them  in  this  rule. 

After  dtie  consideration  of  all  the 
comments^  the  FAA  adopts  the 
amendments  as  proposed  in  NPRM  98- 
10. 

Paperwork  Reduction  Act 

The  ini  crmation  collection  associated 
with  this  lule  is  currently  covered  under 
OMB  conit^l  #2120-0018 


Regulatory  Evaluation  Summary 


Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes  to 
analyze  the  economic  effect  of 
regulatory  changes  on  small  entities. 
Third,  the  Office  of  Management  and 
Budget  directs  agencies  to  assess  the 
effects  of  regulatory  changes  on 
international  trade.  In  conducting  these 
analyses,  the  FAA  has  determined  that 
this  rule:  (1)  Will  generate  benefits  that 
justify  its  costs  and  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order;  (2)  is  not  significant  as 
defined  in  DOT's  Regulatory  Policies 
and  Procedures;  (3)  will  not  have  a  . 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  will 
not  constitute  a  barrier  to  international 
trade.  These  analyses,  available  in  the 
docket,  are  siunmarized  below. 

Cost/Benefit  Analysis 

The  FAA  estimates  that  any  costs  will 
be  negligible.  Rotorcraft  manufacturers 
already  have  many  requirements  (e.g., 
§§21.31,  21.33,  21.50,  21.139,  21.143, 
27.1529,  and  29.1529)  to  ensure  the 
safety  of  the  design  manufacture 
maintenance,  inspection,  and  overhaul 
of  rotorcraft  parts.  All  manufacturers 
have  some  procedures  in  place  to 
identify  and  control  "critical  parts," 
which  may  be  called  "flight  safety 
parts,"  "critical  parts,"  "vital  parts,"  or 
"identificable  parts".  This  rule  will 
merely  formalize  these  procedures  into 
a  critical  parts  list. 

The  JAA  has  indicated  that  it  will 
amend  the  Joint  Aviation  Requirements 
by  adopting  the  requirements  in 
§§  27.602  and  29.602.  The  benefits  of 
the  rule  will  be  the  formalization  of  the 
current  critical  parts  procedures  and  the 
harmonization  of  the  JAA  and  the  U.S. 
requirements. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  or 
disproportionately  biutlened  by 
government  regulations.  Agencies  must 
perform  a  review  to  determine  whether 
a  proposed  or  final  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
the  determination  is  that  it  will,  the 
agency  must  prepare  a  regiilatory 
flexibility  analysis  (RFA)  as  described  in 


the  Act.  However,  if  an  agency 
determines  thatf  proposed  or  final  rule 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  section  605(b) 
of  the  1980  Act  provides  that  the  head 
of  the  agency  may  so  certify  and  an  RFA 
is  not  required.  Because  this  rule 
formalizes  current  practices  and  will 
result  in  no  more  than  negligible  costs 
to  rotorcraft  manufacturers,  the  FAA 
certifies  that  it  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  an  RFA  is 
not  required. 

International  Trade  Impact  Assessment 

The  rule  will  not  constitute  a  barrier 
to  international  trade,  including  the 
export  of  American  rotorcraft  to  foreign 
countries  or  the  import  of  foreign  • 
rotorcraft  into  the  United  States.  The 
JAA  will  harmonize  their  requirements 
with  those  in  this  rule.  There  will  be  no 
cost  (or  cost  savings)  advantage  to 
persons  in  either  the  United  States  or  to 
JAA  member  countries. 

Federalism  Implications 

The  regulations  herein  will  not  have 
a  substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  assessment. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditiu^  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable,  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  aimually  for 
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inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533.  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
.governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  nue  does  not  contain  a  Federal 
intergovernmental  or  private  sector 
mandate  that  exceeds  $100  million  a 
year. 

Environmental  Anal3rsis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  fixim  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4()),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Enngy  Impact 

The  energy  impact  of  this  rule  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  and  Public  Law  94-163,  as 
amended  (42  U.S.C.  6362).  It  has  been 
determined  that  it  is  not  major 
regulatory  action  imder  the  provisions 
of  the  EPCA. 


List  of  Subiects  in  14  CFR  Parts  27  and 
29 

Aircraft,  Aviation  safety,  Rotorcraft. 
The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  27  and  29  of  Title  14, 
Code  of  Federal  Regulations  as  follows: 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

1.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704. 

2.  Add  a  new  §  2.7.602  to  read  as 
follows: 

f  27.602    Critical  parts. 

(a)  Critical  part.  A  critical  part  is  a 
part,  the  failure  of  which  could  have  a 
catastrophic  effect  upon  the  rotocraft, 
and  for  which  critical  characteristics 
have  been  identified  which  must  be 
controlled  to  ensure  the  required  level 
of  intrarity. 

(b)  If  the  tjrpe  design  includes  crtical 
parts,  a  critical  parts  list  shall  be 
established.  Procedures  shall  be 
established  to  define  the  critical  design 
characteristics,  identify  processes  that 
affect  those  characteristics,  and  identify 
the  design  change  and  process  change 
controls  necessary  for  showing 
compliance  with  the  quality  assurance 
requirements  of  part  21  of  this  chapter. 


PART  2»-AIRW0RTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

3.  The  authority  citation  for  part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,44704. 

4.  Add  a  new  §  29.602  to  read  as 
follows: 

S29.602    Critical  parts. 

(a)  Critical  part.  A  critical  part  is  a 
part,  the  failure  of  which  coiild  have  a 
catastrophic  effect  upon  the  rotocraft, 
and  for  which  critical  characterists  have 
been  identified  which  must  be 
controlled  to  ensure  the  required  level 
of  integrity. 

(b)  If  the  t)rpe  design  includes  critical 
parts,  a  critical  parts  list  shall  be 
established.  Procedures  shall  be 
established  to  define  the  critical  design 
characteristics,  identify  processes  that 
affect  those  characteristics,  and  identify 
the  design  change  and  process  change 
controls  necessary  for  showing 
compliance  with  the  quality  assurance 
requirements  of  part  21  of  this  chapter. 

Issued  in  Washington,  DC,  on  August  16, 
1999. 

Jane  F.  Garvey, 

Administrator. 

[FR  Doc.  99-21647  Filed  8-23-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRP«135 

[FRL-6419-7] 
Rm2060-AE33 

Technical  Aaetolanc*  Grant  Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 


r:  The  Environmental  Protection 
Agency  (EPA  or  the  Agency)  is 
proposing  to  streamline  the  Technical 
Assistance  Qrant  (TAG)  program  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  The  proposed 
changes  simplify  application  and 
management  procedures,  and  allow 
advance  payments  up  to  $5,000.  The 
intent  of  these  changes  is  to  make  grants 
for  technical  assistance  more  readily 
available  to  local  community  groups 
and  to  promote  effective  public 
participation  in  the  Superfund  cleanup 
process. 

OATO:  Please  submit  comments  by 
October  8, 1999. 

AOOfCSOCB:  Written  comments  should 
be  sent  to:  Lois  Gartner.  Office  of 
Emergency  and  Remedial  Response, 
5204-O.  U.S.  Environmental  Protection 
Agemcy.  401  M  Street  SW,  Washington. 
D.C.  20460.  Inquiries  may  also  be 
submitted  via  dectronic  mail  (E-mail)  to ' 
gntDer.lois0epa.gov.  The  Agency 
reouests  that  commentms  fbUow  the 
following  format:  type  or  print 
commrats  in  ink.  and  cite,  v^ere 
possible,  the  paragraphs  in  this  proposal 
to  which  each  comment  refers. 
Electronic  comments  must  be  submitted 
as  a  WP5.1  cw  WP6.1  file  or  as  an  ASCII 
file  avoiding  the  use  of  special 
characters.  Comments  will  also  be 
accepted  on  disks  in  the  formats  above. 
FOR  RlimiER  MFOfMATION  CONTACT:  Lois 
Gartner.  Office  of  Emergency  and 
Remedial  Response.  5204-G.  U.S. 
Enviroimiental  Protection  Agency.  401 
M  Street  SW.  Washington.  D.C.  20460 
(703)  603-8889  or  the  RCRA/Superfund 
Hotline  firom  8:30am  to  7:30pm, 
Monday  through  Friday,  toU  free  at 
(800)  553-7672  or  in  the  Washington 
area.  (703)  412-3323  or  TTY  (800)  553- 
7672. 

SUPPLEMBITARY  MFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Introduction 

A.  Authority 

B.  Background  of  Rtdemaking 

n.  Explanation  of  Changes  to  the  Current 
Regulations 
A.  General  Changes 


B.  Definitions 

C.  Eligibility  and  Responsibility 
Requirements 

D.  Evaluation  Criteria 

E.  Timing  of  Award 

F.  Ineligible  Activities 

G.  Eligible  Activities 

H.  Technical  Advisor's  Qualifications 

I.  Executive  Order  12898 

I.  Procurement 

J.  Sanctions 

K.  Method  of  Payment 

L.  Grant  Limitations 

M.  Waivers 

N.  Disputes 

0.  Record  Retention  and  Audits 
P.  Reports 

Q.  Budget  Period  (Funding  Period) 

R.  Closing  Out  Grants 

S.  State  Administration 
in.  Existing  Grants 
IV.  Regulatory  Analysis 

A.  Redulatory  Flexibihty 

B.  Uniunded  Mandates  Reform  Act 

C.  National  Technology  Transfer  and 
Advancement  Act 

D.  Executive  Order  13045 

E.  Paperwork  Reduction  Act 

F.  Executive  Order  12866 

G.  Executive  Order  12875 
H.  Executive  Order  13084 

1.  Executive  Order  12898 

L  Introdiiclion 

A.  Authority 

EPA  issues  this  notice  of  proposed 
rulemaking  under  the  authority  of 
section  117(e)  of  the  Comprehensive 
Environmental.  Response. 
Compensation  and  Liability  Act  of  1980. 
as  amended  42  U.S.C  9617(e).  Section 
117(e)  authorizes  the  President  to  make 
available  Technical  Assistance  Grants  of 
up  to  $50,000  to  groups  of  individuals 
wnich  may  be  affected  by  a  release  or 
threatened  release  at  Superfund  sites  to 
obtain  assistance  in  int«rpreting  and 
disseminating  information  related  to  site 
activities.  Section  117(e)  requires  the 
President  to  promulgate  rules  for  issuing 
these  grants  before  processing  any  grant 
applications.  Executive  Order  12580 
subsequently  delegated  to  EPA  the 
authority  to  implement  section  117(e). 

B.  Background  of  Rulemaking 

In  1992.  EPA  promulgated  a  final  rule 
to  govern  the  award  and  administration 
of  TAGS  (57  FR  45311  (Oct.  1, 1992)). 
The  Agency  based  the  requirements 
codified  in  the  final  regulation  on  its 
early  experience  with  die  TAG  program 
and  comments  generated  by  the 
Agency's  interim  final  rule  (IFR)  (53  FR 
9736  (Mar.  24, 1988)),  and  amendments 
to  interim  final  rule  (54  FR  49848  (Dec. 
1, 1989)).  The  IFR  detailed  the  specific 
requirements  for  obtaining  TAGs  and 
enabled  EPA  to  issue  grants  while  it 
received  comments  for  consideration  in 
development  of  the  final  rule.  Those 
comments  and  practical  experience  led 
the  Agency  to  develop  a  final  rule 


which  streamlined  the  program's 
application  and  management 
procedtires  reflected  in  the  IFR. 

The  Agency's  experience  with  the 
TAG  program  in  the  years  since  it 
published  the  final  rule  has  led  the 
Agency  to  recognize  the  need  to  further 
streamline  TAG  application  and 
management  procedures.  In  addition, 
the  Agency  has  drafted  the  proposed 
rule  in  a  more  readable  format  to 
increase  accessibility  to  the  program. 
The  Agency  publishes  this  NPRM  today 
to  solicit  comments  for  the  Agency's 
consideration  in  promulgating  a  revised 
final  rule  for  TAGs. 

n.  Explanation  of  Changes  to  the 
Current  Regulations 

A.  General  Changes 

With  this  proposed  rule,  EPA  is 
changing  the  format  of  the  TAG 
regulations  by  presenting  them  in  a 
question  and  answer  structure.  The 
Agency  believes  this  format  will  make 
the  regulations  easier  for  applicants  and 
recipients  to  use.  As  a  residt  of  this  new 
format,  EPA  proposes  to  move  and 
renimiber  many  of  the  current  sections 
and,  in  some  instances,  to  break  up 
sections  to  organize  the  information 
under  more  precise  headings. 
Additionally,  EPA  updated  references  to 
other  applicable  regulations  to  reflect 
the  changes  made  to  those  regulations 
since  the  Agency  promulgated  the 
current  final  regulation  in  October  1992. 
Specifically,  this  subpart  changes  40 
CFR  part  30  citations  and  deletes 
refarences  to  40  CFR  part  33  citations. 
40  CFR  part  30  is  the  EPA's  general 
regulation  for  assistance  agreements  (for 
example,  grants).  It  establishes  the 
regulations  by  which  EPA  awards, 
administers  and  closes  out  grants  and 
cooperative  agreements  to  non- 
governmental  entities. 

B.  Definitions 

Budget  period.  To  be  consistent  with 
tSrms  used  in  the  new  40  CFR  part  30, 
EPA  proposes  to  change  the  term  budget 
period  to  funding  period.  In  addition, 
EPA  proposes  to  modify  the  definition 
of  funding  period  by  eliminating  the 
requirement  that  funding  periods  be  a 
maximum  of  three  years.  This 
modification  would  allow  for  the  length 
of  fonding  periods  to  be  tailored  to  site- 
specific  needs. 

Affiliate,  Allocable  cost.  Allowable 
cost.  Cost  analysis.  Eligible  cost.  Letter 
of  intent  (LOI),  National  Priorities  List 
(NPL).  Outlays,  Project  period 


iReasonabv  CO. 
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\Reasonab\v  cost.  Suspend,  and 
Opemtiori  <  md  maintenance.  EPA 
proposes  iq  add  these  definitions  to 
increase  r^ftder  understanding  of  terms 
used  throughout  this  proposed  rule. 

Advance  payment.  EPA  proposes  to 
add  this  d^innition  because  it  reflects  a 
new  provi  Etion  not  found  in  the  ciurent 
I  final  rule. 

C.  Eligibilify  and  Responsibility 
Requiremetits 

Under  ejl^gibility  requirements,  EPA 
proposes  M  deem  organizations  that  are 
affiliated  with  national  organizations  to 
be  ineligilile  for  a  TAG.  The  basis  for 
this  change  is  that  the  TAG  program  is 
meant  to  assist  communities  directly 
affected  bySuperfund  sites.  Therefore, 
the  intenq^  recipients  of  TAGs  are 
local  gras^ioots  organizations  that  form 
out  of  affabted  communities.  By 
deeming  giioups  associated  with 
national  of^anizations  ineligible,  EPA 
intends  to  exclude  any  groups  with 
agendas  thtt  might  include  national 
issues  and  concerns. 

EPA  prbposes  to  eliminate  the 
responsibitty  requirement  that 
organizatipkis  that  were  not  incorporated 
specifically  for  the  piupose  of 
representing  afiiecteid  individuals  at  the 
site  demonstrate  a  "substantial"  history 
of  involveQient  at  the  site.  Such 
organizatitibs  would  be  required  to 
demonstrate  a  history  of  involvement  at 
the  site,  h^  it  would  not  need  to  be 
substantiali  Some  ways  that  a  group 
might  demonstrate  a  history  of 
involvement  at  the  site  include: 
members  ii>f  the  group  have  attended 
public  mewngs  regarding  the  site  and/ 
or  a  groupl  |ias  held  its  own  meeting(s) 
focusing  oq  issues  surroimding  the  site 
(and  has  a^nda(s)  reflecting  such  a 
focus).  EP^,  however,  will  retain  full 
discretion  In  making  its  determination 
regarding  an  applicant's  history  of 
involvement  at  a  site. 

EPA  also  proposes  to  modify  the 
responsibiUty  requirements  by 
prohibiting  TAG  recipients  firom 
restricting!  access  to  their  group  by 
charging  membership  foes  or  by  using 
other  meaqs  to  limit  participation  in  a 
TAG  orgai^zation.  EPA  believes  TAG 
groups  should  be  open  to  all  interested 
individuals  as  long  as  the  individuals 
are  not  participating  in  the  group  as 
representatives  of  ineligible  entities. 
(Under  both  the  ciurent  and  proposed 
rule,  if  an  individual  has  a  significant 
financial  involvement  with  a  PRP,  EPA 
may  decide  not  to  allow  that  individual 
to  participate  in  the  TAG  group  even  if 
he  or  she  is  not  participating  in  the 
group  as  atepresentative  of  a  PRP.)  The 
purpose  of  the  TAG  program  is  to 
promote  nii  laningful  public 


participation  in  decisions  at  a 
Superfimd  site  by  providing 
communities  the  means  to  obtain 
independent  technical  assistance  in 
interpreting  information  about  a  site. 
TAG  recipients  that  restrict  access  to 
their  group  undermine  the  very  purpose 
of  the  program. 

D.  Evaluation  Criteria 

EPA  proposes  several  changes  to  the 
application  evaluation  criteria.  First, 
&A  proposes  to  eliminate  the 
distinction  between  sole  and  miiltiple 
applicants  because  under  the  current 
rule  and  the  proposed  rule,  whether 
there  are  one  applicant  or  multiple 
applicants,  every  applicant  must  meet 
the  same  evaluation  criteria.  Another 
proposed  change  would  eliminate  the 
points  for  each  criterion  in  the  current 
final  rule  and  make  all  proposed  criteria 
be  of  equal  weight.  Under  both  the 
ciurent  and  proposed  rule,  appUcants 
are  ranked  with  respnrt  tn  all  evaluation 
criteria.  EPA  will  select  the  highest 
ranking  applicant  of  the  applicants 
meeting  all  the  criteria. 

Finally,  EPA  proposes  to  eliminate 
the  current  requirement  that  applicants 
demonstrate  the  presence  of  an  actual  or 
potential  health,  economic  or 
recreational  threat  posed  by  the  site. 
Removal  of  this  reqiiirement  streamlines 
the  application  process.  The  ciurent 
rule  requires  the  demonstration  of  these 
actual  or  potential  threats  because,  at 
the  time  tiie  final  rule  was  written,  EPA 
thought  there  would  be  many  groups 
competing  for  a  TAG  at  one  site.  By 
including  this  requirement  in  the 
application,  EPA  sought  to  make  certain 
the  group  receiving  the  TAG  was  the 
one  "most  directly  affected  by  a  site." 
However,  the  Agency's  experience  since 
the  final  rule  was  vmtten  is  that  there 
is  usually  only  one  applicant  per  site. 
Because  of  this  trend  and  because  the 
very  basis  for  sites  being  proposed  or 
made  final  on  the  National  Priorities 
List  (NPL)  is  that  the  Agency  has 
determined  that  a  potential  or  actual 
hiunan  health  and/or  environmental 
threat  exists,  asking  applicants  to  repeat 
what  the  Agency  has  already 
determined  is  burdensome  and 
redundant.  While  actual  or  potential 
economic  or  recreational  threats  are  not 
part  of  the  basis  for  NPL  proposal  or 
listing,  the  Agency  does  not  believe  it  is 
necessary  to  ask  applicants  to 
demonstrate  the  presence  of  these 
threats.  The  presence  of  potential  or 
actual  human  health  and/or 
environmental  threats  is  sufficient. 
Finally,  by  making  groups  affiliated 
with  national  organizations  ineligible, 
EPA  believes  it  is  making  certain  that 
only  local  organizations  made  up  of 


affected  individuals  surrouodiog  a 
Superfund  site  will  be  eligible  for  TAGs. 
As  with  the  ciurent  rule,  this  proposed 
rule  considers  "affected"  to  mean 
"subject  to  an  actual  or  potential, 
health,  economic  or  environmental 
threat." 

E.  Timing  of  Award 

The  proposed  rule  clarifies  that  TAGs 
may  be  awarded  throughout  the 
response  action  at  the  site,  including  the 
operation  and  maintenance  phase.  By 
including  this  language.  EPA  hopes  to 
emphasize  to  communities  that  'TAG 
funds  are  available  throughout  the 
Superfund  process. 

F.  Ineligible  Activities 

EPA  proposes  to  clarify,  without 
modifying,  what  is  meant  by  "political 
activity  and  lobbying"  and  what  is 
meant  by  "activities  inconsistent  with 
the  cost  principles  stated  in  Office  of 
Management  and  Budget  (OMB) 
Circular  A-122"  by  adding  examples  for 
each  category.  TAG  recipients 
frequently  require  some  assistance  from 
EPA  in  determining  whether  the 
federally  funded  activities  they  engage 
in  constitute  lobbying  or  are  otherwise 
unallowable  under  OMB  Circular  A- 
122.  EPA  has  decided  to  include 
examples  of  unallowable  activities  in 
the  TAG  regulations  to  assist  recipients 
in  identifying  the  types  of  activities  that 
cannot  be  federally  funded  rather  than 
merely  referring  recipients  to  the  OMB 
circular.  EPA,  however,  does  not  intend 
to  change  in  any  way  the  lobbying 
restrictions  or  any  other  provision  of 
OMB  Circular  A-122. 

G.  Eligible  Activities 

EPA  has  made  only  editorial  changes 
in  the  proposed  rule  regarding  eligible 
activities.  First,  the  proposed  rule 
explicitly  states  that  procuring  the 
services  of  a  grant  administrator  is  an 
eligible  expenditure.  While  the  cost  of  a 
grant  administrator  has  always  been 
considered  allowable  by  EPA  a$  a 
reasonable  and  necessary  expenditure  of 
a  TAG  grant,  the  final  TAG  rule  did  not 
specifically  identify  it  as  an  eligible 
expenditure.  Second,  in  the  proposed 
rule  the  provision  allowing  the  use  of 
TAG  funds  for  technical  advisor  health 
and  safety  training  is  included  in  the 
overall  discussion  of  eligible  expenses 
rather  than  in  the  section  on  Ineligible 
Activities. 

H.  Technical  Advisor's  Qualifications 

EPA  proposes  several  changes  to  the 
provision  regarding  the  technical 
advisor  qualifications.  One  proposed 
modification  is  to  detail  the  type  of 
experience  a  technical  advisor  should 
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have.  This  Kqierience  should  include 
communicating  problems  and  issues 
associated  with  hazardous  or  toxic 
waste,  redevelopment,  relocation  and 
health  issues  to  the  public.  A  second 
proposed  modification  is  to  eliminate 
the  other  requirements  ciurently 
contained  in  §  35.4065(b)  that  call  for  a 
technical  advisor  to:  have  experience  in 
making  technical  presentations  and 
woridng  with  affected  individual  or 
community  groups  or  other  groups  of 
individuals,  and  demonstrated  writing 
skills.  EPA  believes  these  requirements 
are  unnecessary  because  they  are 
captured  in  the  proposed  paragraph 
§  3S.4190(c).  Finally.  EPA  proposes  to 
clarify  that  the  requirements  regarding  a 
technical  advisor's  qualifications  do  not 
preclude  the  hiring  of  technical  advisors 
with  expertise  in  ti^e  fields  of  relocation, 
redeveloronent  and  health  issues. 

Use  oiTAG  funds  to  hire  relocation, 
redevelopment  and  health  experts  are 
consistent  with  the  statutory  intent  of 
the  program  which  is  to  "obtain 
tedmical  assistance  in  interpreting 
information  with  regard  to  the  nature  of 
the  hazard,  remedial  investigation  and 
feasibility  study,  record  of  decision,   , 
remedial  design,  selection  and 
construction  of  remedial  action, 
operation  and  maintenance,  or  removal 
action"  at  Superfund  facilities.  When 
relocation  is  seriously  being  considered 
as  a  remedy,  residents  need  to 
understand  a  multitude  of  issues 
associated  with  the  relocation  process  as 
prescribed  in  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisitions  Policy  Act  of  1970  as 
amended,  42  U.S.C.  460  et  seq. 
(otherwise  referred  to  as  the  Uniform 
Relocation  Act  or  URA).  Similarly,  the 
consideration  of  future  land  use  and  its 
relationship  to  Superfund  site  revise/ 
redevelopment  is  now  an  inherent 
component  to  the  Superfund  process. 
Community  plans  and  preferences 
regarding  fiiture  land  use(s)  are  an 
important  part  of  the  successful  return 
of  Superfund  sites  to  beneficial  use. 
Issues  associated  with  the  health  effects 
of  toxic  waste  are  also  a  common 
concern  held  by  communities.  While 
health  advisors  are  not  permitted  to 
generate  any  new  health  data  through 
biomedical  testing  (for  example,  blood 
or  urine  testing),  clinical  evaluations, 
health  studies,  surveillance,  registries 
and/or  public  health  interventions,  they 
can  interpret  the  health  aspects 
associated  with  information  found  in 
site-related  dociunents. 

While  EPA  believes  the  use  of  TAG 
funds  for  technical  advisors  with 
expertise  in  relocation  issues  is  an 
appropriate  use  of  TAG  funds,  the 
Agency  also  believes  access  to  such 


technical  advisors  must  be  limited. 
Because  EPA's  preference  is  to  restore 
property  so  people  can  live  in  their 
homes,  EPA  believes  relocation 
technical  advisors  can  only  be  procured 
by  communities  when  the  Agency  is 
seriously  considering  permanent 
relocation  (for  example,  relocation  is 
one  of  several  remedial  alternatives 
being  considered  in  a  feasibility  study). 

For  technical  advisors  with  expertise 
in  relocation  issues,  EPA  believes  it  is 
important  that  such  experts  have 
demonstrated  knowle(^e,  training  and 
experience  in  relocations,  including 
knowledge  of  the  URA.  Furthermore, 
EPA  believes  relocation  technical 
advisors  should  have  experience 
working  with  developers,  brokers  and 
lenders  and  demonstrated  knowledge  of 
appraisals,  tide  searches,  and  State  and 
local  tax  laws.  All  of  these  areas  of 
expertise  are  essential  if  a  technical 
advisor  is  going  to  successfully  interpret 
information  regarding  relocation  as  a 
remedy.  TAG  funds,  however,  should 
not  be  used  to  pay  for  appraisals,  tide 
searches,  real  estate  agents'  or  brokers' 
services. 

For  redevelopment  technical  advisors, 
EPA  believes  it  is  important  for  such 
advisors  to  have  knowledge,  training, 
and  experience  in  land  use  planning 
with  an  emphasis  on  economic 
development,  environmental  planning 
or  related  fields  as  appropriate.  These 
qualifications  are  necessary  to  ensure 
redevelopment  assistance  is  meaningful 
to  communities. 

Finally,  health  advisors  must  have 
received  their  public  health  or  related 
training  at  accredited  schools  of 
medicine,  public  health,  or  accredited 
academic  institutions  of  other  related 
disciplines  and  be  associated  with  such 
institutions.  These  requirements  will 
ensure  public  health  advisors  serving 
communities  are  appropriately  trained 
and  qualified  to  assist  communities  on 
public  health  issues.  Health  advisors 
should  possess  demonstrated 
knowledge,  training  and  experience  in 
public  health  issues  as  they  relate  to 
toxic  and  hazardous  waste. 

/.  Procurement 

The  regulations  governing 
procurement  under  grants  at  40  CFR 
part  33  were  repealed  since  the 
publication  of  the  last  TAG  rule. 
Therefore,  references  to  40  CFR  part  33 
have  been  deleted  and  replaced  by  the 
appropriate  provisions  in  40  CFR  part 
30.  Additionally,  paraphrased  versions 
of  the  positive  efforts  required  by  40 
CFR  part  30  with  respect  to  hiring  small 
business  enterprises  (SBEs),  minority 
business  enterprises  (MBEs),  and 
women-owned  business  enterprises 


(WBEs)  have  been  included.  The 
piupose  in  including  the  positive  efforts 
is  to  heighten  the  awareness  of 
recipients  that  they  need  to  make  such 
efforts  to  contract  with  SBEs,  MBEs  and 
WBEs. 

In  1997,  in  order  to  ensure 
consistency  with  the  Supreme  Coiut 
decision  in  Adamnd  v.  Pena,  115  S.  Ct. 
2097  (1995),  EPA  issued  revised 
Guidance  for  the  Agency's  MBE/WBE 
program  [see  62  FR  45645  (Aug.  28, 
1997)).  This  Guidance  may  be  accessed 
on  the  Internet  at  http://www.epa.gov/ 
osdbu.  Under  this  Guidance,  "feir 
share"  objectives  are  negotiated  with 
recipients  of  EPA  financial  assistance 
based  on  the  availability  of  qualified 
MBEs  and  WBEs  in  the  relevant 
procurement  market.  In  the  case  of  the 
TAG  program,  for  example,  the  relevant 
markets  would  be  supplies,  services  and 
equipment.  Recipients  are  not  required 
to  negotiate  their  own  MBE/WBE  goals 
(imless  they  wish  to  do  so).  Instead, 
they  may  accept  the  goals  of  the  State 
Agency  which  would  have  jurisdiction 
over  Superfund  activities  in  the  relevant 
state.  State  Agency  goals  may  be  found 
on  the  Internet  at  http:// 
Yosemite.epa.gov/ogd/mbe-wbe.nsf  and 
other  information  on  the  EPA  Grants 
page  at  http://www.epa.gov/ogd/grants. 

EPA  is  in  the  process  of  initiating  a 
nilemaking  for  its  MBE/WBE  program, 
in  which  the  public  will  have  an 
opportimity  for  notice  and  comment.  To 
the  extent  that  EPA's  final  MBE/WBE 
ndemaking  differs  from  the  information 
found  here,  the  MBE/WBE  rulemaking 
will  control. 

/.  Sanctions 

This  rule  includes  a  detailed  list  of 
the  sanctions  EPA  may  impose  when 
grant  recipients  fail  to  comply  with  a 
term  of  a  grant  agreement.  "These 
sanctions  are  the  same  as  those  set  forth 
in  40  CFR  30.62  and  30.14  and  are 
included  in  the  TAG  rule  only  as  a 
convenience  to  the  reader.  EPA  does  not 
intend  to  change  the  rights  or 
responsibilities  of  either  the  recipient  or 
EPA  under  the  provisions  for 
enforcement  or  special  award 
conditions  in  40  CFR  part  30. 

K.  Method  of  Payment 

EPA  proposes  to  provide  TAG 
recipients,  under  certain  circumstances, 
the  opportunity  to  receive  advance 
payments.  EPA  proposes  this  change 
because  it  recognizes  that  some  grant 
recipients  are  newly  formed  entities 
lacking  resources  to  undertake  even 
basic  organizational  start  up  activities. 
Advance  payments  would  provide  such 
groups  with  the  necessary  resources  to 
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While  EPA  supports  advancing  funds 
to  TAG  recipients  for  start  up  purposes, 
EPA  also  believes  it  is  important  to  set 
appropriate  limits  on  such  advances, 
liierefore,  fPA  proposes  several  limits 
on  cash  acJTances-.  First,  only  those 
recipients  i^ho  lack  the  resources  to 
incur  exp^itses  in  advance  of 
reimbursefiient  would  be  eligible  for 
cash  advances.  Second,  EPA  proposes  a 
$5,000  cap  ion  the  amoimt  of  money  it 
would  advice  to  a  recipient.  EPA 
believes  this  amount  is  sufficient  to 
cover  reasonable  and  expected  start  up 
expenses  t^r  a  group.  Third,  the  tjrpes  of 
expenditures  for  which  recipients  could 
seek  advance  payments  will  be  limited 
to  expenditures  for  opening  a  bank 
account,  supplies  and  postage,  advance 
on  rent  orjliease  for  office  space, 
advertising  related  to  procurement,  and 
rental  of  ojdier  equipment.  EPA  believes 
expenditures  associated  with  contracts 
for  technic&l  advisors  and  other 
contractoi^;  are  not  appropriate  and  will 
not  be  alldired  for  advance  payments 
because  si|ch  expenditures  are  not 
necessary  itf)  a  group's  start  up 
functions.  , 

In  addition,  EPA  proposes  to  require 
recipients  to  request  in  writing  the 
specific  aotavities  and/or  goods/services 
for  which  the  group  needs  the  funds. 
This  reqiiiinement  will  ensiu«  EPA  has 
an  opportvhity  to  review  and  authorize 
the  specifilo  use(s)  of  any  advance 
payments.  Finally,  advance  pajnments 
will  only  W  provided  on  a  one-time 
basis;  aftei  Ian  initial  advance  EPA  will 
reimburse  vecipients  for  actual  expenses 
they  incur,  i 


L.  Grant  i 


itations 


With  thi^  rule,  EPA  proposes  to  set 
forth  its  cuixent  interpretation  of  section 
117(e)  of  CERCLA  which  provides  that 
"Not  mor^  ^an  one  grant  may  be  made 
under  this  subsection  with  respect  to  a 
single  facility,  at  all  stages  of  remedial 
action"  (CBRCLA  117(e)).  hi  the 
administration  of  this  program,  EPA  has 
interpreted  this  provision  to  mean  that 
there  can  be  only  one  TAG  recipient  at 
a  site  at  aqj  one  time  during  the 
Superfun(|  |process.  This  interpretation 
means  that 'if  a  TAG  to  one  recipient  is 
terminated^  EPA  can  make  a  new  grant 
to  a  new  r^pient.  Accordingly,  while 
there  can  ik  only  one  TAG  at  a  time 
there  can  be  more  than  one  recipient  of 
a  TAG  at  a  jingle  facility.  Occasionally, 
a  grant  recipient  decides  not  to 
complete  the  work  for  which  it  received 
a  $50,000  TAG,  or  a  TAG  recipient, 
although  eligible  to  receive  an 
additional]  $50,000  as  a  renewal  of  its 
original  g^ftai,  elects  not  to  do  so  and 


decides  to  end  its  participation  at  the 
site. 

If,  in  instances  where  a  TAG  is 
terminated,  EPA  were  to  interpret 
section  117(e)  to  preclude  another 
community  group  from  receiving  a  TAG 
for  the  site  involved,  then  the  affected 
community  of  that  site  woiUd  lose  the 
benefit  of  technical  assistance  to 
promote  public  participation  in  all 
stages  of  the  response  action  as  a  result 
of  the  original  grant  recipient's  actions. 
EPA  does  not  believe  Congress  intended 
such  a  punitive  result,  particularly  since 
it  would  undermine  the  pmpose  of 
section  117  of  CERCLA — to  promote 
public  participation  at  Superfund  sites. 
Rather.  EPA  believes  that  section  117(e) 
is  only  intended  to  limit  to  one  the 
nimiber  of  TAG  recipients  at  any  given 
time  at  a  single  site. 

Therefore,  under  §  35.4040  of  the 
proposed  rule,  EPA  will  explicitly  allow 
changes  in  TAG  recipients  if  the  original 
TAG  is  terminated.  Under  §  35.4060,  a 
subsequent  recipient  can  only  be  funded 
for  the  amount  left  by  the  first  recipient 
of  the  grant.  In  the  case  of  a  site  with 
characteristics  indicating  additional 
funds  are  necessary  due  to  the  nature  or 
the  voliune  of  site-related  information, 
the  new  recipient  can  receive  the 
amount  for  which  the  original  recipient 
was  eligible.  In  either  case,  the  second 
recipient  is  not  responsible  for  actions 
taken  by  the  first  recipient,  nor  is  the 
second  recipient  responsible  for  how 
the  first  recipient  expended  the  funds  it 
received  from  EPA. 

Finally,  EPA  proposes  to  eliminate 
the  20  percent  limit  on  a  TAG 
recipient's  administrative  expenses  in 
order  to  relieve  recipients  of  the 
obligation  to  differentiate  between 
programmatic  and  administrative  costs 
for  purposes  of  the  TAG  regidations. 
This  elimination  will  reduce  the 
information  collection  biu-den  on  TAG 
recipients.  As  always,  imder  OMB 
Circular  A-122,  administrative  costs 
will  only  be  allowable  costs  of  the  TAG 
to  the  extent  they  are  reasonable  and 
necessary. 

Although  it  proposes  to  ease  this 
administrative  expense  cap,  EPA 
believes  that  continued  scrutiny  of  all 
grant  costs  continues  to  be  necessary, 
including  oversight  of  a  recipient's 
administrative  expenses.  EPA  believes 
that  the  enforcement  provisions  of 
§  35.4250  ("Under  what  circumstances 
would  EPA  terminate  our  TAG?")  in  the 
proposed  regulations  provide  EPA  the 
opportunity  to  ensure  the  identification 
of  abuses  and  to  make  certain  that 
recipients  expend  Federal  funds  in 
accordance  with  the  mission  of  the  TAG 
program.  This  proposed  rule  would  give 
EPA  and  grant  recipients  the  fiexibility 


to  negotiate  grants  without  having 
unnecessary  limitations  on 
administrative  expenses  not  required  by 
statute.  » 

M.  Waivers 

CERCLA  section  117(e)  provides  that 
technical  assistance  grants  may  not 
exceed  $50,000  but  this  limit  can  be 
waived  when  necessary  to  carry  out  the 
purposes  of  CERCLA  section  117.  The 
current  TAG  rule  provides  for  a  waiver 
from  the  $50,000  limit  if  applicants  are 
affected  by  multiple  sites  or  "especially 
complex"  sites.  The  "especially 
complex"  standard  is  vague  and 
difficult  to  apply;  eliminating  it  will 
enlarge  the  eligible  universe  of  TAG 
rer.ipients  who  wnuld  benefit  from  the 
waiver  provision  when  appropriate. 
Therefore,  under  the  proposed  rule,  a 
W6uvef  will  be  provided  if  site 
characteristics  indicate  that  additional 
funds  are  necessary  as  determined  by 
the  presence  of  any  three  of  nine 
predetermined  criteria.  The  Agency 
believes  these  criteria  are  the  standards 
by  which  the  Agency  can  best  determine 
whether  a  waiver  of  the  $50,000  limit  on 
the  amount  of  the  award  is  necessary  to 
carry  out  the  purposes  of  the  TAG 
program. 

EPA  proposes  two  changes  to  the 
section  on  waivers  from  this  matching 
share  requirement.  First,  the  proposed 
rule  will  eliminate  the  requirement  that 
a  group  demonstrate  an  "unusual" 
financial  hardship.  Instead,  a  group  will 
be  eligible  for  a  waiver  if  it 
demonstrates  that  providing  the  match 
would  cause  financial  hardship.  EPA 
proposes  this  change  because  it  beUeves 
that  ordinary  financial  hardship  is 
sufficient  to  justify  a  waiver.  Moreover, 
this  change  is  consistent  with  the  statue 
which  requires  only  that  grant 
recipients  demonstrate  financial  need 
for  EPA  to  be  able  to  waive  the  matching 
share  requirement. 

Second,  this  rule  will  eUminate  the 
requirement  that  an  applicant  for  a 
waiver  to  the  matching  share 
requirement  show  that  it  has  made  a 
good  faith  effort  at  raising  the  match, 
including  in-ldnd  services,  and  has 
failed.  The  good  faith  requirement  to 
raise  a  match  is  not  required  by  statute 
and  EPA  believes  eliminating  it  will 
make  TAGs  more  available  to 
financially  disadvantaged  groups. 
Furthermore,  EPA  believes,  based  on  its 
experience  in  implementation  of  the 
TAG  program,  that  most  applicants  will 
continue  to  provide  in-kind  services, 
whether  or  not  such  services  are 
required  to  obtain  the  waiver. 
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N.  Disputes 

EPA  proposes  to  require  TAG 
disputants  to  exhaust  their 
administrative  remedies  before  they 
may  obtain  judicial  review  of  an  Agency 
action.  Cun«ntly,  disputants  are  given 
the  opportunity  to  seek  further 
administrative  review  of  the  disputes 
decision  ofGcial's  decision  and  the 
Regional  Administrator's  decision,  but 
disputants  are  not  required  by  statute  or 
regulation  to  seek  such  review  before 
going  to  coiut.  When  the  current  TAG 
rule  was  finalized,  generally  courts 
woiild  have  imposed  the  requirement 
that  disputants  seek  the  highest  level  of 
administrative  review  permitted  by  the 
Agency  providing  judicial  review  of  the 
dispute.  Subsequently,  the  Supreme 
Court  held  in  Darby  v.  Cisneros  that  the 
Administrative  Procedure  Act 
"explicitly  requires  exhaustion  of  all 
intra-agency  appeals  mandated  either  by 
statute  or  by  agency  rule  (and  therefore,) 
it  would  be  inconsistent  with  the  plain 
language  of  (the  APA)  to  require 
litigants  to  exhaust  optional  appeals  as 
well."  509  U.S.  137, 147  (1993). 

EPA  has  decided  to  require  disputants 
to  exhaust  their  administrative  remedies 
before  seeking  judicial  review  so  as  to 
promote  the  resolution  of  TAG  grant 
disputes  in  a  non-adversarial  manner  at 
the  Agency  level  and  to  assure 
consistency  in  the  application  of  the 
TAG  regulations  across  regions. 
Specifically,  EPA  will  require 
disputants  to  seek  review  of  the  dispute 
decision  official's  determination  by  the 
Regional  Administrator  and  review  by 
the  Assistant  Administrator  of  the  Office 
of  Solid  Waste  and  Emergency  Response 
before  seeking  judicial  review  of  the 
dispute. 

O.  Record  Retention  and  Audits 

Substantively,  EPA  proposes  to 
eliminate  the  record  retention 
requirement  for  those  TAG  recipients 
who  elect  to  have  EPA  preserve  their 
financial  records.  This  change  reflects  a 
recommendation  provided  by  the 
General  Accounting  Office  (GAO). 
However,  those  recipients  who  do  not 
send  their  financial  records  to  EPA 
would  still  be  required  to  keep  them,  as 
at  present.  In  addition,  EPA  proposes  to 
remove  the  reference  to  OMB  Circular 
A-133,  Audits  of  Institutions  of  Higher 
Education,  which  requires  recipients 
who  spend  more  than  $300,000  in  one 
fiscal  year  to  undertake  an  audit  of  their 
finances.  EPA  proposes  removing  this 
reference  because  it  is  highly  unlikely 
that  TAG  recipients  would  meet  this 
threshold.  Finally,  EPA  proposes  to 
include  language  informing  recipients 
they  must  comply  with  OMB  Circular 


A-122,  Cost  Principles  for  Non-Profit 
Organizations.  This  requirement  is  not 
new  to  the  TAG  program,  but  previously 
it  was  not  explicitly  included  in  this 
subpart. 

P.  Reports 

EPA  proposes  to  restructiue  the 
reporting  requirements  by  putting  the 
information  in  a  chart  format  to  make  it 
easier  for  recipients  to  imderstand.  In 
addition,  EPA  proposes  to  add  reporting 
requirements  necessitated  by  the 
inclusion  of  advance  payments.  EPA 
also  proposes  to  add  information  about 
the  reporting  requirements  regarding 
positive  efforts  the  recipient  has  made 
to  procure  from  small  business 
enterprises,  minority-owned  business 
enterprises,  and  women-owned  business 
enterprises.  This  requirement  is  not 
new;  EPA  merely  proposes  to  identify  it 
in  the  report  requirements  section  of  the 
rule  so  that  applicants  and  recipients 
are  aware  of  it. 

Substantively,  EPA  proposes  to 
eliminate  the  requirement  that 
recipients  submit  draft  final  reports. 
EPA  believes  only  a  final  report  is 
necessary  because  Federal  review  of  " 
draft  reports  contributes  minimally  to 
the  administration  of  the  program.  This 
proposed  reporting  change,  like  the 
previous  two,  eases  the  information 
collection  biu-den  for  TAG  recipients. 

Q.  Budget  Period  (Funding  Period) 

EPA  proposes  replacing  the  term 
"budget  period"  with  the  term  "funding 
period."  This  change  in  terms  makes  the 
Tag  rule  consistent  with  those  used  in 
40  CFR  part  30.  Substantively,  EPA 
proposes  eliminating  the  current  three- 
year  funding  period  and  replacing  it 
with  a  period  to  be  negotiated  by  the 
applicant  and  EPA.  The  mutually  agreed 
upon  period  would  be  documented  in 
the  award  agreement.  EPA  makes  this 
proposal  because  it  believes  TAG 
recipients  should  be  allowed  flexibility 
when  fbrmidating  their  budget  to 
synchronize  the  period  of  time  during 
which  recipients  anticipate  having  a 
technical  advisor  involved  with  the 
schedule  of  work  at  a  site. 

R.  Closing  Out  Grants 

Although  40  CFR  30.70  through  30.73 
will  continue  to  govern  the  close  out 
process  and  procedures,  the  proposed 
regulation  includes  a  siunmary  of  those 
regulations  in  order  to  help  recipients 
understand  the  grant  close  out  process 
and  procedures  for  TAGs.  As  with  all 
other  instances  where  EPA  summarizes 
provisions  found  in  other  regulations, 
EPA  includes  the  summary  of  the  grant 
close  out  process  and  procedures  only 
as  a  convenience  to  the  reader.  EPA 


does  not  intend  to.change  the  rights  or 
responsibilities  of  either  the  recipient  or  I 
EPA  under  the  provisions  for  closing 
out  grants  in  40  CFR  part  30. 

S.  State  Administration 

EPA  proposes  to  move  the  regulations  | 
governing  the  administration  of  the  TAC 
program  by  States  to  40  CFR  part  35, 
subpart  O  which  governs  the  award  of 
cooperative  agreements  to  States  and 
Indian  tribes  under  section  104(d)  of 
CERCLA.  EPA  is  in  the  process  of 
revising  subpart  O  at  this  time. 
Therefore,  this  proposed  regulation  does  I 
not  include  any  provisions  regarding  thel 
State  administration  of  TAGs. 

m.  Existing  Grants 

TAG  recipients  receiving  a  TAG 
imder  previous  regulations  may  request 
having  their  grant  administered  imder 
this  regulation  once  it  is  final.  Groups 
wishing  to  do  so  must  seek  amendments  | 
to  their  grant  from  the  Award  Official. 
However,  any  funds  spent  prior  to  the 
finalization  of  this  rule  are  subject  to  the  | 
previous  regiilation.  Amendments  to 
ciurent  grants  will  apply  only  to  future 
work. 

IV.  Regulatory  Analjrsis 

A.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  v«rill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  this 
regulation  imposes  no  new 
requirements,  but  rather  streamlines  and 
simplifies  current  requirements. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

B.  Unfunded  h4andates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generaUy  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
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or  by  the  brivate  sector,  of  $100  million 

I  or  more  i^  any  one  year.  This  regulation 
contains  ti  9  Federal  mandates  (under 
the  regul^t  ory  provisions  of  Title  II  of 
the  UMRAI)  for  State,  local,  or  tribal 
govemmeitts  or  the  private  sector.  The 
UMRA  e^doludes  from  the  definition  of 
"Federal  jiteigovemmental  mandate" 
duties  th^t  arise  from  conditions  of 
federal  as^stance. 
Before  C^A  establishes  any  regulatory 

I  requiremetts  that  may  significantly  or 
uniquely  ajCfect  small  governments, 
including  tribal  governments,  it  must 

I  have  dev^ljoped  under  section  203  of  the 
UMRA  a  ^mall  government  agency  plan. 

I  EPA  has  Mtermined  that  this  rule 
contains  ab  regulatory  requirements  that 
might  siguficantly  or  uniquely  affect 
snmll  govwnments. 

C.  National  Technology  Transfer  and 
I  Advancement  Act 

Under  il^ction  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  EPA  is  required  to  use 

I  voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 

I  would  be  inconsistent  with  applicable 
law  or  otlurwise  impracticable. 
Voluntary!  consensus  standards  are 
technical  nandards  (e.g.,  materials 
specificatji^ns,  test  methods,  sampling 
procedures,  business  practices,  etc.)  tbat 
are  developed  or  adopted  by  volimtary 
consensus  standards  bodies.  Where 
available  ^d  potentially  applicable 
volimtary  loonsensus  standards  are  not 
used,  the  Act  requires  EPA  to  provide 
Congress,  ^hrou^  the  Office  of 
Management  and  Budget,  an 
explanatidb  of  the  reasons  for  not  using 
such  stan4^ds. 
EPA  dof  $  not  believe  that  this 

I  proposed  T\)le  addresses  any  technical 
standards  istubject  to  NTTAA. 
Comment^rs  who  disagree  with  this 
conclusioii  should  indicate  how  the 
proposed  pfle  is  subject  to  the  Act  and 
identify  any  potentially  applicable 
voluntary  consensus  standards. 

D.  Executke  Order  13045 

Executiyi  i  Order  13045  applies  to  any 
rule  that  i^  determined  to  be:  (1) 
"Economically  significant"  as  defined 
under  Executive  Order  12866;  and  (2) 
Concerns  fn  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  mdy  have  a  disproportionate 
effect  on  c^ldren.  If  the  regulatory 
action  me«ts  both  criteria,  EPA  must 
evaluate  th^  environmental  health  or 
safety  efCe^  of  the  planned  rule  on 
children  aqd  explain  why  the  planned 
regulation  |js  preferable  to  other 
potentially  ieffective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 


EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
imder  section  5-501  of  the  Executive 
Order  ha9  the  potential  to  influence  the 
regulation.  This  proposed  rule  is  not 
subject  to  Executive  Order  13045 
because  it  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  or  safety  risks. 

E.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  this  rule 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  has  assigned  OMB  control  number 
2030-0020.  This  rule  does  not  contain 
any  collection  of  information 
requirements  beyond  those  already 
approved.  Since  this  action  imposes  no 
new  or  additional  information 
collection,  reporting  or  record  keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
no  information  request  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

F.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (Ociober  4, 1993))  a  significant 
regulatory  action  is  subject  to  OMB 
review  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  heeilth  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

OMB  has  determined  this  rule  is  not 
a  "significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866.  As 
such,  this  action  was  not  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review. 

G.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 


required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  considts  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

H.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  govermnent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  n»A  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
simunary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  proposed  rule  does  not 
significantly  or  imiquely  affect  the' 
communities  of  Indian  Tribal 
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governments  nor  does  it  impose 
substantial  direct  compliance  costs  on 
those  communities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply. 

/.  Executive  Order  12898 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 
Advisory  Council.  EPA  has  imdertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

No  action  from  the  proposed  rule  will 
have  a  disproportionately  high  and 
adverse  hiunan  health  and 
environmental  effects  on  any  segment  of 
the  population.  In  addition,  the 
proposed  nile  does  not  impose 
substantial  direct  compliance  costs  on 
those  communities.  Accordingly,  the 
requirements  of  the  Executive  Order  do 
not  apply. 

List  of  Subjects  in  40  CFR  Part  35 

Environmental  protection.  Air 
pollution  control.  Coastal  zone,  Grant 
programs — environmental  protection, 
&ant  programs — Indians,  Hazardous 
waste,  Indians,  faitergovemmental 
relations.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Dated:  August  6. 1999. 
Carol  M.  Browner, 
Administrator. 

Accordingly,  as  set  forth  in  the 
preamble,  the  Environmental  Protection 
Agency  proposes  to  amend  40  CFR  part 
35  as  follows: 

PART  35-STATE  AND  LOCAL 
ASSISTANCE 

1.  The  authority  citation  for  part  35  is 
revised  to  read  as  follows: 


Authority:  42  U.S.C.  4368b,  unless 
otherwise  noted. 

2.  Subpart  M  is  revised  to  read  as 
follows: 

Subpart  M— Grants  for  Technical  ^ 
Assistance 

Sec. 

35.4000    Authority. 

General 

35.4005    What  is  a  Technical  Assistance 
Grant? 

35.4010  What  does  this  subpart  do? 

35.401 1  What  other  regulations  apply  to  the 
award  of  TAGs? 

35.4012  If  there  appears  to  be  a  diffierence 
between  the  requirements  in  Part  30  and 
this  subpart,  which  regulations  should 
my  group  follow? 

35.4015    Do  certain  words  in  this  subpart 
have  specific  meaning? 

Who  is  Eligible? 

35.4020    Is  my  community  group  eligible  for 

a  TAG? 
35.4025    Is  there  any  way  my  group  can  get 

a  TAG  if  it  is  currendy  ineligible? 
35.4030    Can  I  be  a  part  of  a  TAG  group  if 

I  belong  to  an  ineligible  group? 
35.4035    Does  EPA  use  the  same  eligibility 

criteria  for  TAGs  at  "Federal  facility" 

sites? 
35.4040    How  many  groups  can  receive  a 

TAG  at  one  Superfund  site? 

Your  Responsibilities  as  a  TAG  Recipient 

35.4045    What  requirements  must  my  group 

meet  as  a  TAG  recipient? 
35.4050    Must  my  group  contribute  toward 

the  cost  of  a  TAG? 
35.4055    What  if  my  group  can't  come  up 

with  the  "matching  funds"? 

How  Much  Money  TAGs  Provide 

35.4060    How  much  money  can  my  group 

receive  through  a  TAG? 
35.4065    How  can  my  group  get  more  than 

$50,000? 

What  TAGs  Can  Pay  For 

35.4070    How  can  my  group  spend  TAG 

money? 
35.4075    Are  there  things  my  group  can't 

spend  TAG  money  for? 

How  You  Get  the  Money 

35.4080    Does  my  group  get  a  lump  sum  up 

front,  or  does  EPA  reimburse  us  for  costs 

we  incur? 
35.4085    Can  my  group  get  an  "advance 

payment"  to  help  us  get  started? 
35.4090    If  my  group  is  eligible  for  an 

advance  payment,  how  do  we  get  our 

funds? 
35.4095    What  can  my  group  pay  for  with  an 

advance  payment? 
35.4100    Can  my  group  incur  any  costs  prior 

to  the  award  of  our  grant? 

How  to  Apply  for  a  TAG 

35.4105  What  is  the  first  stepfor  getting  a 
TAG? 

35.4106  What  information  should  an  LOI 
include? 


35.4110    What  does  EPA  do  once  it  receives  \ 

the  first  LOI  frtim  a  group? 
35.4115    After  the  public  notice  that  EPA 

has  received  an  LOI,  how  much  time 

does  my  group  have  to  form  a  coalition 

or  submit  a  separate  LOI? 
35.4120    How  much  time  do  my  group  or 

other  interested  groups  have  to  submit  a 

TAG  application  to  EPA? 
35.4125    Does  the  TAG  application  process 

affect  the  schedule  for  work  at  my  site? 
35.4130    What  does  my  group  do  next? 
35.4135    What  else  does  my  group  need  to 

do? 
35.4140    What  must  be  included  in  my 

group's  budget? 
35.4145    What  period  of  time  should  my 

group's  budget  cover? 
35.4150    What  must  be  included  in  my 

group's  work  plan? 
35.4155    How  does  EPA  decide  whether  to 

award  a  TAG  to  our  group? 
35.4160    What  does  EPA  do  if  more  than  one  | 

group  applies  for  a  TAG  at  the  same  site? 
35.4165    When  does  EPA  award  a  TAG? 

Managing  Your  TAG 

35.41 70    What  kinds  of  reporting  does  EPA 

require? 
35.4175    What  other  reporting  and  record 

keeping  requirements  are  there? 
35.4180    Must  my  group  keep  financial 

records  after  we  finish  oiu:  TAG? 
35.4185    What  does  my  group  do  with 

reports  our  technical  advisor  prepares  for  I 

us? 

Procuring  a  Technical  Advisor  or  Other 
Contractor  With  TAG  Funds 

35.4190    How  does  my  group  identify  a 

qualified  technical  advisor? 
35.4195    Are  there  certain  people  my  group 

cannot  select  to  be  our  technical  advisor, 

grant  administrator,  or  other  contractor 

under  the  grant? 
35.4200    What  restrictions  apply  to 

contractors  my  group  procures  for  our 

TAG? 
35.4205    How  does  my  group  procure  a 

technical  advisor  or  any  other 

contractor? 
35.4210    Must  my  group  solicit  and 

document  bids  for  our  procurements? 
35.4215    What  if  my  group  can't  find  an 

adequate  number  of  potential  sources  for 

a  technical  advisor  or  other  contractor? 
35.4220    How  does  my  group  ensure  a 

prospective  contractor  does  not  have  a 

conflict  of  interest? 
35.4225    What  if  my  group  decides  a 

prospective  contractor  has  a  conflict  of 

interest? 
35.4230    What  are  my  group's  contractual 

responsibilities  once  we  procure  a 

contractor? 
35.4235    Are  there  specific  provisions  my 

group's  contract(s)  must  contain? 

Requirements  for  TAG  Contractors 

35.4240    What  provisions  must  my  group's 
TAG  contractor  comply  with  if  it 
subcontracts? 
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Grant  Disji^tes,  Termination,  and 
Enforcemfiit 

35.4245    How  does  my  group  resolve  a 

disagiMement  with  EPA  regarding  our 

TAG?jl 
35.4250    Under  what  circumstances  would 

EPA  tUrninate  my  group's  TAG? 
35.4255    Gan  my  group  terminate  ojir  TAG? 
35.4260    What  other  steps  might  EPA  take  if 

my  grnip  bils  to  comply  with  the  terms 

and  cpttditions  of  our  award? 

aosing  O^  a  TAG 

35.4265    How  does  my  group  close  out  our 
TAG?|  i 

Other  Thihgs  You  Need  to  Know 

35.4270    pefinitions. 

35.4275    where  can  my  group  get  the 

documents  this  subpart  references  (for 
example,  OMB  circulars,  athttr  subparts)? 

Subpart  |l^— Grants  for  Technical 
Aaalstanite 

Authoritir:  42  U.S.C.  9617(e);  sec.  9(g),  E.O. 
12580, 52 
193. 


RR  2923.  3  CFR,  1987  Comp..  p. 


General 
135.4000 


Auttwrity. 


The  En  >  ironmental  Protection  Agency 
("EPA") :  iisues  this  subpart  under 
section  llLl7(e)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLAX  as  amended,  42  U.S.C. 
9617(e).  i  I 

j   I 

135.4005  '  Iwhat  it  a  Tachnical  AMistance 
Grant?     \] 

A  Tecbaical  Assistance  Grant  (TAG) 
provides  money  for  your  group  to  obtain 
technical  assistance  in  interpreting 
information  with  regard  to  a  Superfimd 
site.  EPAavtrards TAGs  to  promote 
public  paijticipation  in  decision  making 
at  eligible  sites.  A  TAG  allows  your 
group  to  tttxnire  independent  technical 
advisors  w  help  you  interpret  and 
comment  >n  site-related  information 
and  decisions.  Examples  of  how  a 
technical  i  idvisor  can  help  your  group 
include.  ^  iit  are  not  limited  to: 

(a)  Revi(  iwing  preliminary  site 
assessmeii  t/site  investigation  data; 

(b)  Parii  inpating  in  public  meetings  to 
help  intentret  information  about  site 
condition^,  proposed  remedies,  and  the 
implementation  of  a  remedy;  and 

(c)  Visiting  the  site  vicinity 
periodically  during  cleanup,  if  possible, 
to  observe  progress  and  provide 
technical  fipdates  to  yoiir  group. 

135.4010  I  IWIiat  does  this  mjbp«t  do? 

This  subpart  establishes  the 
regulations  for  TAGs  awarded  by  EPA. 


1 35.401 1    Wltat  other  regulations  apply  to 
the  award  of  TAGS? 

EPA's  general  grant  regulations  for 
nonprofit  organizations  at  40  CFR  part 
30  also  apply  to  TAGs. 

§35.4012    NtharaappaarstolMa 
diffaranca  batwrsan  tha  raquiremants  in  Part 
30  and  this  subpart,  which  regulations 
should  my  group  follow? 

You  should  follow  the  regulations  in 
40  CFR  part  30^  except  for  the  following 
provisions  from  which  this  subpart 
deviates: 

(a)  40  CFR  30.11,  Pre-Award  Policies; 

(b)  40  CFR  30.22  (b)  and  (c).  Payment; 

(c)  40  CFR  30.44  (e)  (2),  Procurement 
Procedures; 

(d)  40  CFR  30.53  (b).  Retention  and 
Access  Requirements  for  Records;  and 

(e)  40  CFR  31.70  (c)  aiid  31.70  (i)  as 
referenced  by  40  CFR  30.63,  Disputes. 

§  35.401 5    Do  certain  words  in  this  subpart 
have  specific  meaning? 

Yes,  some  words  in  this  subpart  have 
specific  meanings  that  are  described  in 
§  35.4270,  Definitions.  The  first  time 
these  words  are  used,  they  are  marked 
with  quotation  marks,  for  example, 
"EPA." 

Who  Is  Eligible? 

}  35.4020    is  my  community  group  eligible 
for  a  TAG? 

(a)  Yes,  your  community  group  is 
eligible  for  a  TAG  if: 

(1)  You  are  a  group  of  people  who 
may  be  "affected"  by  a  release  or  a 
threatened  release  at  any  facility  listed 
on  the  National  Priorities  List  ("NPL") 
or  proposed  for  listing  under  the 
National  Contingency  Plan  (NCP)  where 
a  "response  action"  imder  CERCLA  has 
begun; 

(2)  Your  group  meets  the  minimum 
administrative  and  management 
capability  requirements  found  in  40 
CFR  30.21  by  demonstrating  you  have  or 
will  have  reUable  procediu«s  for  record 
keeping  and  financial  accountability 
related  to  managing  your  TAG  (you 
must  have  these  procedures  in  place 
before  your  group  incurs  any  expenses); 
and 

(3)  Yotu-  group  is  not  ineligible 
according  to  paragraph  (b)  of  this 
section. 

(b)  No,  your  community  group  is  not 
eligible  for  a  TAG  if  yoiu  group  is: 

(1)  A  "potentially  responsible  party" 
(PRP).  receives  money  or  services  from 
a  PRP,  or  represents  a  PRP; 

(2)  Not  incorporated  as  a  nonprofit 
organization  for  the  specific  purpose  of 
representing  affected  people  except  as 
provided  in  §  35.4045; 

(3)  "Affiliated"  with  a  national 
organization; 


(4)  An  academic  institution: 

(5)  A  political  subdivision  (for 
example,  township  or  municipality);  or 

(6)  Established  or  presently  sustained 
by  ineligible  entities  that  paragraphs  (b) 
(1)  through  (5)  of  this  section  describe, 
or  if  any  of  these  ineligible  entities  are 
represented  in  your  group. 

$35.4025    Is  there  any  way  my  group  can 
get  a  TAG  if  it  is  currently  ineligible? 

You  can  make  your  group  eligible  by 
establishing  an  identity  separate  frt)m 
that  of  the  PRP  or  other  ineligible  entity 
by  making  a  reasonable  demonstration 
of  independence  from  the  ineligible 
entity.  Such  a  demonstration  requires,  at 
a  minimum,  a  showing  that  your  group 
has  a  separate  and  distinct: 

(a)  Formal  legal  identity  (fnr  example, 
your  group  has  different  officers);  and 

(b)  Substantive  existence  (nytaning,  is 
not  affiliated  with  an  ineligible  entity), 
including  its  own  finances. 

(1)  In  determining  whether  your 
group  has  a  different  substantive 
existence  from  the  ineligible  entity,  you 
must  establish  for  us  that  your  group: 

(i)  Is  not  controlled  either  directly  or 
indirectly,  by  the  ineligible  entity;  and 

(ii)  Does  not  control,  either  directly  or 
indirectly,  an  ineligible  entity. 

(2)  You  must  also  establish  for  EPA 
that  a  third  group  does  not  have  the 
power  to  control  both  your  group  and  an 
ineligible  entity. 

§35.4030    Can  i  be  part  of  a  TAG  group  if 
I  belong  to  an  ineligible  group? 

You  may  participate  in  yoiu  capacity 
as  an  individual  in  a  group  receiving  a 
TAG,  but  you  may  not  represent  the 
interests  of  an  ineligible  entity. 
However,  we  may  prohibit  you  bom 
participating  in  a  TAG  group  if  the 
"award  official"  determines  that  you 
have  a  significant  financial  involvement 
in  a  PRP. 

§35.4035    Does  EPA  use  the  s«ne 
eligibility  criteria  for  TAGs  at  "Federal 
facility"  sites? 

Yes,  EPA  uses  the  same  criteria  found 
in  §  35.4020  in  evaluating  the  eligibility 
of  yoiu  group  or  any  group  of 
individuals  who  may  be  aiEFected  by  a 
release  or  a  threatened  release  at  a 
Federal  facility  for  a  TAG  under  this 
subpart. 

§30.4040    How  many  groups  can  racehfe  a 
TAG  at  one  Superfund  aila? 

(a)  Only  one  TAG  may  be  awarded  for 
a  site  at  any  one  time.  However,  the 
recipient  of  the  grant  can  be  changed 
when: 

(1)  EPA  and  the  recipient  mutually 
agree  to  terminate  the  current  TAG  or 
the  recipient  or  EPA  imilaterally 
terminates  the  TAG;  or 
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(2)  The  recipient  elects  not  to  renew 
its  grant  even  though  it  is  eligible  for 
additional  funding 

(b)  In  each  of  the  situations  described 
in  paragraph  (a)  of  this  section  the 
following  information  applies: 

(1)  If  you  are  a  subsequent  recipient 
of  a  TAG,  you  are  not  responsible  for 
actions  taken  by  the  first  recipient,  nor 
are  you  responsible  for  how  the  first 
recipient  exi>ended  the  funds  received 
from  EPA;  and 

(2)  The  process  for  changing 
recipients  begins  when  an  interested 
applicant  submits  a  Letter  of  Intent 
("LOI")  to  the  Agency  expressing 
interest  in  a  TAG  as  described  in 

§  35.4105.  We  will  then  follow  the 
application  procedure  set  forth  at 
§§  35.4105  through  35.4165. 

Your  lOTponsibilitiea  as  a  TAG 
Recipient 

935.4045    What  raQuhnaiiMnts  must  iny 
group  meal  as  a  TAG  rodpisnt? 

.  Your  group,  including  those  groups 
which  form  out  of  a  coition  agreement, 
must  incorporate  as  a  nonprofit 
corporation  for  the  purpose  of 
participating  in  decision  making  at  the 
Superftmd  site  for  which  we  provide  a 
TAG.  However,  a  group  that  was 
previously  incorporated  as  a  nonprofit 
organization  and  includes  all 
individuals  and  groups  who  joined  in 
Implying  for  the  TAG  is  not  required  to 


reincorporate  for  the  specific  purpose  of 
representing  affected  Individuals  at  the 
site,  if  in  EPA's  discretionary  judgment, 
the  group  has  a  history  of  involvement 
at  the  site.  You  must  also: 

(a)  At  the  time  of  award,  demonstrate 
that  your  group  has  incorporated  as  a 
nonprofit  organization  or  filed  the 
necessary  dociunents  for  incorporation 
with  the  appropriate  State  agency; 

(b)  At  the  time  of  your  first  request  for 
reimbursement  or  advance  pajrment, 
submit  proof  that  the  State  has 
incorporated  your  group  as  a  nonprofit 
organization;  and 

(c)  Not  restrict  access  to  your  group  by 
charging  membership  fees  or  by  using 
other  means  to  limit  participation  in 
yo^u  organization. 

135.4060    Must  my  group  conlrtbula 
tODward  ttw  oosi  of  a  TAG? 

(a)  Yes,  your  group  must  contribute  20 
percent  of  the  total  cost  of  the  TAG 
project  unless  EPA  waives  the  match 
imder  §  35.4055.  For  example,  if  your 
group  receives  $50,000  in  Federal  funds, 
the  nmtrhing  share  would  be  $12,500, 
which  is  20  percent  of  the  total  project 
costs  of  $62,500  (meaning,  $50,000  phis 
$12,500). 

(b)  Under  40  CFR  30.23.  your  group 
may  use  "cash"  and/or  "in-kind 
contributions"  (for  example,  your  board 
members  can  count  their  time  toward 
your  mutrhing  share)  to  meet  the 
matching  funds  requirement.  Without 


specific  statutory  authority,  you  may  not 
use  Federal  funds  to  meet  the  required 
match. 

f  35.4055    Wtiat  If  my  group  can't  come  up 
with  the  "matching  funds"? 

(a)  EPA  may  waive  all  or  part  of  your 
matching  funds  requirement  if  we: 

(1)  Have  not  issued  the  "record  of 
decision"  ("ROD")  at  the  last  "operable 
unit"  for  the  site  (in  other  words,  if  EPA 
has  not  already  made  decisions  on  the 
final  cleanup  actions  at  the  site);  and 

(2)  Determine,  based  on  evidence  in 
the  form  of  documentation  provided  by 
your  group,  that: 

(i)  Your  group  needs  a  waiver  because 
providing  die  match  would  be  a 
financial  hardship  to  your  group  (for 
example,  your  local  economy  is 
depressed  and  coming  up  with  in-kind 
contributions  would  be  difficult):  and 

(ii)  The  waiver  is  necessary  to  help 
your  community  participate  in  selecting 
a  remedial  action  at  the  site. 

(b)  If  your  group  receives  a  waiver  of 
the  matching  funds  after  your  initial 
award,  your  grant  agreement  must  be 
amended. 

How  Nfach  Monfly  TAGs  Provide 

135.4060    How  much  money  can  my  group 
rscsivs  through  a  TAG? 

The  following  table  shows  how  much 
money  your  group  can  receive  through 
a  TAG: 


If  your  group  is 


Then  your  initial  award  will 


(a)  the  first  recipient  of  a  TAG  at  a  site  or  a  subsequent  re-    not  exceed  $50,000  per  site, 
dpient  at  a  site  where  the  initial  recipient  spent  the  entire 
award  amount. 


(b)  a  subsequent  recipient  at  a  site  with  remaining  funds 
from  an  initial  $50,000  award. 


be  the  unspmt  amount  remaining  from  the  initial  award  (for 
example,  if  the  Agency  awarded  the  first  recipient  $50,000 
but  that  recipient  only  spent  $27,000.  then  your  group's 
■  initial  award  would  be  $23,000). 


WhatTAJGCai 


135.4065    How  can  my  group  gat  mora 
than  $50,000? 

The  EPA  regional  office  award  official 
for  your  grant  may  waive  your  group's 
$50,000  limit  and  provide  up  to 
$100,000  per  site  under  the  following 
drcumstances: 

(a)  Your  group  is  geographically  close 
to  more  than  one  eligible  site  (for 
example,  two  or  more  sites  x  $50,000  = 
grant  of  $100,000)  and  wishes  to  receive 
funding  for  technical  assistance  to 
address  multiple  eligible  sites;  or 

(b)  Your  group  demonstrates  that: 

(1)  If  it  received  previous  TAG  funds, 
you  managed  those  funds  efiiectively; 
and 

(2)  Site(s)  characteristics  indicate 
additional  funds  are  necessary  due  to 


the  nature  or  volume  of  site-related 
information.  In  this  case,  three  of  the 
nine  factors  below  must  occur: 

(i)  A  Remedial  Investigation/ 
Feasibility  Study  ("RI/FS")  costing  more 
than  $2  million  is  performed; 

(ii)  Treatability  studies  or  evaluation 
of  new  and  innovative  technologies  are 
required  as  specified  in  the  Record  of 
Dmnsion; 

(ill)  EPA  reopens  the  Record  of 
Decision; 

(iv)  The  site  public  health  assessment 
(or  related  activities)  indicates  the  need 
for  further  health  investigations  and/or 
healthpromotion  activities; 

(v)  EpA  designates  one  or  more 
additional  operable  units  after  awarding 
the  TAG: 


(vi)  A  legislative  or  regulatory  change 
results  in  new  site  information  after 
EPA  awards  the  TAG; 

(vii)  EPA  expects  a  cleanup  lasting 
more  than  eight  years  frtim  the 
beginning  of  the  RI/FS  through 
construction  completion; 

(viii)  Significant  public  concern 
exists,  where  large  groups  of  people  in 
the  community  require  many  meetings, 
copies,  etc.;  and 

(ix)  Any  other  factor  that,  in  EPA's 
judgment,  indicates  that  the  site  is 
unusually  complex. 
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What  TAk^  Can  Pay  For 

ji 
135.4070  !  How  can  my  group  spand  TAG 
money?  I 

(a)  Yoi^  group  must  use  all  or  most 
of  yoiu*  fill  ids  to  procure  a  technical 
advisor(s|)  to  help  you  imderstand  the 
nat\ue  of  the  environmental  and  public 
health  hataard^  at  the  site,  the  varioiis, 
stages  of  health  and  environmental 
investigations  and  activities,  cleanup, 
and  "opetktion  and  maintenance"  of  a 
site,  including  exposure  investigation, 
health  8t<i^y.' surveillance  program, 
health  pr|[^otion  activities  (for 
example.!  tnedical  monitoring  and 
pediatric!  iiealth  units),  remedial 
investigation,  and  feasibility  study, 
record  ofj  decision,  remedial  design, 
selection!  ind  construction  of  remedial 
action,  operation  and  maintenance,  and 
removal  t^on.  This  technical 
assistance  should  contribute  to  the 
public's  ability  to  participate  in  the 
decision  making  process  by  improving 
the  public's  understanding  of  overall 
conditioiii  and  activities  at  the  site. 

(b)  Yoiii  group  may  use  a  portion  of 
your  funds  to: 

(1)  Undertake  activities  that 
communitote  site  information  to  the 
public  thfrpugh  newsletters,  public 
meetings. <|>r  other  similar  activities; 

(2)  Proaire  a  grant  administrator  to 
manage  your  group's  grant;  and/or 

(3)  Provide  one-time  health  and  safety 
training  mr  your  technical  advisor  to 
gain  site  access  to  your  local  Superfund 
site.  To  d  li  provide  this  training,  you 
must:       I 

(i)  Obti  4n  written  approval  from  the 
EPA  regii  >kial  office;  and 

(ii)  Not  spend  more  than  $1,000.00  for 
this  trainmg,  including  travel,  lodging 
and  othe|  related  costs. 

135.4075  jjAra  there  thing*  my  group  cant 
cpend  TAG  money  for? 

Your  T  AG  funds  cannot  be  used  for 
the  fblloMing  activities: 

(a)  Lawsuits  or  other  legal  actions; 

(b)  Attorney  fees  for  services: 

(1)  Connected  to  any  kind  of  legal 
action;  01  I 

(2)  Tha  tj  could,  if  such  a  relationship 
were  allohi^able,  be  interpreted  as 
resultingjip  an  attorney/client 
relationsmp  to  which  the  attorney/client 
privilege  iVould  apply; 

(c)  The  time  of  your  technical  advisor 
to  assist  a^  attorney  in  preparing  a  legal 
action  or  i^reparing  and  serving  as  an 
expert  withess  at  any  legal  proceeding; 

(d)  Political  activity  and  lobbying  that 
is  unallovjable  under  Office  of 
Managenient  and  Budget  (OMB) 
Circular  A-122,  Cost  Principles  for  Non- 
profit OrC^zations  (this  restriction 
includes  Activities  such  as  attempting  to 


influence  the  outcomes  of  any  Federal, 
State  or  local  election,  referendum, 
initiative,  or  similar  procedure  through 
in-kind  or  cash  contributions, 
endorsements,  or  publicity,  or 
attempting  to  influence  the  introduction 
or  passage  of  Federal  or  state  legislation; 
your  EPA  regional  office  can  supply  you 
with  a  copy  of  this  circular); 

(e)  Other  activities  that  are 
unallowable  under  the  cost  principles 
stated  in  OMB  Circular  A-122  (such  as 
costs  of  amusement,  diversion,  social 
activities,  fund  raising  and 
ceremonials); 

(f)  Tuition  or  other  training  expenses 
for  your  group's  members  or  your 
technical  advisor  except  as 

§  35.4070(b)(3)  allows; 

(g)  Any  activities  or  expenditures  for 
yoxir  group's  members'  travel; 

(h)  Generation  of  new  primary  data 
such  as  well  drilling  and  testing, 
including  split  sampling; 

(i)  Reopening  or  challenging  final  EPA 
decisions  such  as: 

(1)  Records  of  Decision;  and/or 

(2)  Disputes  with  EPA  imder  its 
dispute  resolution  procedures  set  forth 
in  40  CFR  30.63  (see  §  35.4245);  and 

(j)  Generation  of  new  health  data 
through  biomedical  testing  (for  example, 
blood  or  mine  testing),  clinical 
evaluations,  health  studies, 
surveillance,  registries,  and/or  public 
health  interventions. 

How  You  Get  The  Money 

§  35.4060    Does  my  group  get  a  lump  sum 
up  front,  or  does  EPA  reimburse  us  for 
costs  we  incur? 

(a)  EPA  pays  your  group  by 
reimbursing  you  for  "allowable"  costs, 
which  are  costs  that  are: 

(1)  Grant  related; 

(2)  "Allocable'; 

(3)  "Reasonable';  and 

(4)  Necessary  for  the  operation  of  the 
organization  or  the  performance  of  the 
award. 

(b)  You  will  be  reimbursed  for  the 
allowable  costs  up  to  the  amount  of  the 
TAG  if  your  group  incurred  the  costs 
during  the  approved  "project  period"  of 
the  grant  (except  for  allowable  costs  of 
incorporation  which  may  be  inciured 
prior  to  the  project  period),  and  yoxu 
group  is  legally  required  to  pay  those 
costs. 

f  35.4085    Can  my  group  get  an  "advance 
payment"  to  help  us  get  sterted? 

Yes,  a  maximiim  of  $5,000.00  in  the 
form  of  an  advance  payment  is  available 
if  EPA  determines  that  yoiu  group  lacks 
the  resources  to  incur  expendit\ires  for 
necessary  start  up  activities  in  advance 
of  (or  prior  to)  reimbiu^ement  by  us. 


§35.4090    If  my  group  is  eligible  for  an 
advance  peyment,  how  do  we  get  our 
funds? 

(a)  Your  group  must  submit,  in  writing 
a  request  for  an  advance  payment  and 
identify  what  activities,  goods  or 
services  your  group  requires. 

(b)  Your  EPA  regional  office  project 
officer  identified  in  yoiir  award 
document  must  approve  the  items  for 
which  your  group  seeks  advance 
fimding. 

(c)  Upon  approval  of  your  request, 
EPA  will  advance  cash  (in  the  form  of 
a  check  or  electronic  funds  transfer)  to 
your  group,  up  to  $5,000,  to  cover  its 
estimated  need  to  spend  funds  for  an 
initial  period  generally  geared  to  yoiu 
group's  cycle  of  spending  funds. 

(d)  After  the  initial  advance.  FPA 
reimburses  your  group  for  its  actual 
cash  disbiusements. 

§35.4095    What  can  my  group  pay  for  with 
an  advance  payment? 

(a)  Advance  pa3anents  may  be  used 
only  for  the  purchase  of  supplies, 
postage,  the  payment  of  the  first  deposit 
to  open  a  bank  accoimt,  the  rental  of 
equipment,  the  first  month's  rent  of 
office  space,  advertisements  for 
technical  advisors  and  other  items 
associated  with  the  start  up  of  your 
organization  specifically  requested  in 
your  advance  payment  request  and 
approved  by  your  EPA  project  officer. 

(b)  Advance  payments  must  not  be 
used  for  contracts  for  technical  advisors 
or  other  contractors. 

(c)  Advance  payments  are  not 
available  for  the  costs  of  incorporation. 

§  35.41 00    Can  my  group  incur  any  costs 
prior  to  ttie  award  of  our  grant? 

(a)  The  only  costs  you  may  incur  prior 
to  the  award  of  a  grant  from  EPA  are 
costs  associated  with  incorporation  but 
you  do  so  at  your  own  risk. 

(b)  If  you  are  awarded  a  TAG,  EPA 
may  reimburse  you  for  preaward 
incorporation  costs  or  adlow  you  to 
coimt  the  costs  toward  your  matching 
funds  requirement  if  the  costs  are: 

(1)  Necessary  and  reasonable  for 
incorporation;  and 

(2)  Incurred  for  the  sole  purpose  of 
complying  with  this  subpart's 
requirement  that  yoiu-  group  be 
incorporated  as  a  nonprofit  corporation. 

How  to  Apply  for  a  TAG 

§35.4105    What  is  the  first  Step  for  getting 
STAG? 

To  let  EPA  know  of  your  group's 
interest  in  obtaining  a  TAG,  your  group 
should  first  submit  to  its  EPA  regional 
office  an  LOI.  (The  addresses  of  EPA's 
regional  offices'  TAG  Coordinators  axe 
listed  in  §35.4275.)  • 
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I3M106    What  Information  should  an  L0< 
Induda? 

The  LOI  should  clearly  state  that  your 
group  intends  to  apply  for  a  TAG,  and 
should  identify: 

(a)  The  name  of  your  group: 


(b)  The  Superfund  site(s)  for  which 
your  group  intends  to  submit  an 
application;  and 

(c)  Provide  the  name  of  a  contact 
person  in  the  group  and  his  or  her 
mailing  address  and  telephone  number. 


1354110    What  does  EPA  do  once  it 
receives  ths  first  LOI  from  a  group? 

The  following  table  shows  what  EPA 
does  when  it  receives  the  first  LOI  from 
a  group: 


If  your  site 


Then  EPA 


(a)  is  not  proposed  for  listing  on  the  NPL  or  is  proposed  but 
no  response  is  underway  or  scheduled  to  begin. 


will  advise  you  in  writing  that  we  are  not  yet  accepting  TAG 
"applications"  for  your  site.  EPA  may  informally  notify 
other  interested  groups  that  it  has  received  an  LOI. 


(b)  is  listed  on  the  NPL  or  is  proposed  for  listing  on  the  NPL 
and  a  response  action  is  underway. 


will  publish  a  notice  in  your  local  newspaper  to  formally* 
notify  other  interested  parties  that  they  may  contact  the 
first  group  that  sent  the  LOI  to  form  a  coalition  or  they 
may  submit  a  separate  LOI. 


(a)  Feder^  d 
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Your  group  has  30  days  [bom  the  date 
the  pubuc  notice  appears  in  your  local 
newspaper)  to  submit  documentation 
that  you  have  formed  a  coalition  with 
the  first  group  and  any  other  groups  or 
to  submit  a  separate  LOI. 

136.4120    How  much  time  do  my  group  or 
other  Intsfsstsd  groups  have  to  submit  a 
TAG  appNcatkm  to  EPA? 

(a)  Your  group  must  file  your 
application  with  your  EPA  regional 
office  within  60  days  from  the  date  the 
public  notice  appears  in  your  local 
newspaper  announcing  that  EPA  has 
received  an  LOI.  EPA  will  only  accept 
applications  from  groups  that  submitted 
an  LOI  within  30  days  from  the  date  of 
that  public  notice. 

(b)  If  your  group  requires  more  time 
to  fiile  a  TAG  application,  you  may 
submit  a  written  request  asking  for  an 
extension.  If  EPA  decides  to  extend  the 
time  period  for  applications  in  response 
to  your  request,  it  wiU  notify,  in  writing, 
all  groups  that  submitted  an  LOI  of  the 
new  deadline  for  submitting  TAG 
applications. 

(c)  EPA  will  not  accept  other 
applications  or  requests  for  extensions 
after  the  final  application  deadline  has 
passed. 

f3S.412S    Does  the  TAG  application 
process  effect  ttiescheduls  for  work  St  my 
slls? 

No,  the  schedule  for  response 
activities  at  your  site  is  not  affected  by 
the  TAG  process. 

135.4130   Wtiat  doea  my  group  do  next? 
(a)  Atiet  you  submit  an  LOI.  one  of 
the  first  steps  in  applying  for  your  TAG 
is  determining  whether  your  state 
requires  review  of  your  grant 
application.  This  review  allows  youi 
governor  to  stay  informed  about  the 


variety  of  grants  awarded  within  yova 
state.  This  process  is  called 
intergovernmental  review.  Your  EPA 
regional  office  can  provide  you  with,  the 
contact  for  your  state's 
intergovernmental  review  process. 

(b)  You  should  call  that  state  contact 
as  early  as  possible  in  the  application 
process  so  that  you  can  allow  time  for 
this  review  process  which  may  take  up 
to  60  days. 

(c)  EPA  cannot  process  your 
application  package  without  evidence 
that  you  have  submitted  it  to  the  state 
for  review,  if  your  state  requires  it. 

(d)  EPA  cannot  award  a  TAG  imtil  the 
state  has  completed  its 
intergovernmental  review. 


§35.4135 
to  do? 


What  else  does  my  group  rieed 


Once  you've  determined  your  state's 
intergovernmental  review  requirements, 
you  must  prepare  a  TAG  application  on 
EPA  SF-424.  Application  for  Federal 
Assistance,  or  those  forms  and 
instructions  provided  by  EPA  that 
include: 

(a)  A  "budget"; 

(b)  A  scope  of  work; 

(c)  Assiuances,  certifications  and 
other  preaward  paperwork  as  40  CFR 
part  30  requires.  Your  EPA  regional 
office  will  provide  you  with  the 
required  forms. 

f  35.4140    What  must  be  included  in  my 
group's  budgst? 

Your  budget  must  clearly  show  how: 

(a)  You  will  spend  the  money  and 
how  the  spending  meets  the  objectives 
of  the  TAG  project; 

(b)  Your  group  will  provide  the 
required  cash  and/or  in-kind 
contributions;  and 

(c)  Your  group  derived  the  figures 
included  in  the  budget. 


135.4145    What  period  of  time  should  my 
group's  tHidget  cover? 

The  period  of  time  your  group's 
budget  covers  (the  "funding  period"  of 
your  grant)  will  be: 

(a)  One  which  best  accommodates 
your  needs; 

(b)  Negotiated  between  your  group 
and  EPA;  and 

(c)  Stated  in  the  "award  document." 

S  354150    What  must  bs  included  in  my 
group's  work  plan? 

(a)  Yoiu"  scope  of  work  must  clearly 
explain  how  yoiu  group: 

(1)  Will  organize; 

(2)  Intends  to  use  personnel  you  will 
procure  for  management/coordination 
and  technical  advice;  and 

(3)  Will  share  and  disseminate 
information  to  the  rest  of  the  affected 
commimity. 

(b)  Your  scope  of  work  must  also 
clearly  explain  your  project's  milestones 
and  the  sdiedule  for  meeting  those 
milestones. 

(c)  Finally,  your  scope  of  work  must 
explain  how  your  board  of  directors, 
technical  advisor(s)  and  "project 
manager"  will  interact  with  each  other. 

S  35.4155    How  does  EPA  deckle  whether 
to  awsrd  a  TAG  to  our  group? 

Once  EPA  determines  your  group 
meets  the  eligibility  requirements  in 
§  35.4020  the  Agency  considers  whether 
and  how  successfully  yoiu  group  meets 
these  criteria,  each  of  which  are  of  equal 
weight: 

(a)  Representation  of  groups  and 
individuals  affected  by  the  site; 

(b)  Your  group's  plans  to  use  the 
services  of  a  technical  advisor 
throughout  the  Superfund  response 
action;  and 

(c)  Your  group's  ability  and  plan  to 
inform  others  in  the  community  of  the 
information  provided  by  the  technical 
advisor. 


(d)  Final  ( ial 
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§35.4165    When  does  EPA  award  a  TAG? 

(a)  EPA  may  award  TAGs  throughout 
the  Superfund  process,  including  dxuing 
operation  and  maintenance,  but  we  will 
not  award  a  TAG  before  the  start  of  your 
site's  response  action  if  the  site  is 
proposed  for  listing  on  the  NPL. 

(b)  Based  on  the  availability  of  funds, 
EPA  may  delay  awards  of  grants  to 
qualified  applicants. 


Managing  Your  TAG 

§35.4170    What  kinds  of  reporting  does 
EPA  require? 

There  are  several  types  of  reports  you 
need  to  complete  at  various  points 
diuing  the  life  of  your  group's  grant;  the 
number  varies  based  on  whether  you 
receive  an  advance  payment: 


Type  of  Report 


Required  Information 


Timing  and  Frequency 


The  amount  of  funds  advanced  to  you 
or  electronically  transferred  to  yoiu* 
bank  account  and  how  you  spent 
those  funds.. 


Semiannually  within  15  working  days 
following  the  end  of  the  semiannual 
period  which  ends  June  30  and  De- 
cember 31  of  each  year. 


(b)  ^inority-Owned  Business 

Enterpiise/  Women-Owned  Business 
Enterprise  (MBE/WBE)  Utilization. 


Whether  your  group  contracted  with  a 
MBE/WBE  in  the  past  Federal  fiscal 
year,  the  value  of  the  contract,  if  any, 
and  the  percentage  of  total  project 
dollars  on  MBE/WBEs.. 


Annually,  even  if  no  contracts  have 
been  signed. 


IS  Report 


Full  description  in  chart  or  narrative 
format  of  the  progress  your  group 
made  in  relation  to  your  approved 
schedule,  budget  and  the  TAG 
project  milestones,  including  an  ex- 
planation of  special  problems  your 
group  encountered.. 


Quarterly,  within  45  days  after  the  end 
of  each  calendar  quarter. 


Status  of  project's  funds  through  identi- 
fication of  project  transactions.. 


Annually,  within  90  days  after  the  an- 
niversary date  of  the  start  of  your 
TAG  project,  and  within  90  days 
after  the  end  of  your  TAG's  funding 
period. 


I  eport. 


Description' of  project  goals  and  objec- 
tives, activities  undertaken  to  achieve 
goals  and  objectives,  difficulties  en- 
countered, technical  advisors'  work 
products  and  funds  spent. 


Within  90  days  after  the  end  of  your 
project. 


§35.41^  iWhat  other  reporting  and  record 
keepfeig  retirements  are  ttiere? 

In  addjjt^on  to  the  report  requirements 
§  35.4170  describes,  EPA  requires  your 
group  to:; ' 

(a)  Comply  with  any  reporting 
requiremBdts  in  the  terms  and 
condition!  of  the  "grant  agreement"; 

(b)  Keeii  complete  financial  records 
accurately  showing  how  you  used  the 
Federal  funds  and  the  match,  whether  it 
is  in  the  form  of  cash  or  in-kind 
assistance;  and 

(c)  Coi]iij)ly  with  any  reporting  and 
record  ke|eping  requirements  in  OMB 
Circular  A-122  and  40  CFR  part  30. 

§35.4180  [  Muet  my  group  Iceep  financial 
records  after  we  finish  our  TAG? 

(a)  You  must  keep  TAG  financial 
records  for  ten  years  from  the  date  of  the 
final  Finahcial  Status  Report,  or  until 
any  audit,  litigation,  cost  recovery,  and/ 
or  disputlalB  initiated  before  the  end  of 


the  ten-year  retention  period  are  settled, 
whichever,  is  longer. 

(b)  At  the  ten-year  mark,  you  may 
dispose  of  your  TAG  financial  records  if 
you  first  get  written  approval  fi'om  EPA. 

(c)  If  you  prefer,  you  may  submit  the 
financial  records  to  EPA  for  safekeeping 
when  you  give  us  the  final  Financial 
Status  Report. 

§  35.41 85    What  does  my  group  do  with 
reports  our  technical  advisor  prepares  for 
us? 

You  must  send  to  EPA  a  copy  of  each 
final  written  product  your  advisor 
prepares  for  you  as  part  of  your  TAG. 
We  will  send  them  to  the  local 
Superfund  site  information 
repository(ies)  where  all  site-related 
docimients  are  available  to  the  public. 


technical 


Procuring  a  Technical  Advisor  or  Other 
Contractor  With  TAG  Funds 

§  35.4190    How  does  my  group  identify  a 
qualified  technical  advisor? 

(a)  Your  group  must  select  a  technj 
advisor  who  possesses  the  following 
credentials: 

(1)  Demonstrated  knowledge  of 
hazardous  or  toxic  waste  issues, 
relocation  issues,  redevelopment  issues 
or  public  health  issues  as  those  issues 
relate  to  hazardous  substance/toxic 
waste  issues,  as  appropriate  (relocation 
technical  advisors  may  only  be  hired 
imder  certain  circumstances,  see 
§35.4200); 

(2)  Academic  training  in  a  relevant 
discipline  (for  example,  biochemistry, 
toxicology,  public  health, 
environmental  sciences,  engineering, 
environmental  law  and  planning);  and 
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(3)  Ability  to  translate  technical 
information  into  terms  your  community 
can  understand. 

(b)  Your  technical  advisor  for  public 
health  issues  must  have  received  his  or 
her  public  health  or  related  training  at 
accredited  schools  of  medicine,  public 
health,  or  accredited  academic 
institutions  of  other  allied  disciplines 
(for  example,  toxicology)  and  must  be 
associated  with  such  institutions. 

(c)  Your  group  shoidd  select  a 
technical  advisor  who  has  experience 
working  on  hazardous  or  toxic  waste 
problems,  relocation,  redevelopment  or 
public  health  issues,  and 
communicating  those  problems  and 
issues  to  the  public. 

§  35.4195    Ara  there  certain  people  my 
group  cannot  aelect  to  be  ourtechnlcal 
adviaor,  grant  adminiatrator,  or  ottier 
eotitracloi  under  ttie  grant? 

Your  group  may  not  hire  the 
following  people: 

(a)  The  person(s)  who  wrote  the 
specifications  for  the  "contract"  and/or 
who  helped  screen  or  select  the 
contractor; 

(b)  In  the  case  of  a  technical  advisor, 
anyone  doing  work  for  the  Federal  or 
State  government  or  any  other  entity  at 
the  same  NPL  site  for  which  your  group 
is  seeking  a  technical  advisor;  and 

(c)  Anyone  who  is  on  the  List  of 
Parties  Excluded  from  Federal 
Pnxnttement  or  NonProcurement 
Programs. 

135.4200    What  restrictions  apply  to 
contractors  my  group  procures  for  our 
TAG? 

When  prociuing  contractors  your 
group: 


(a)  Cannot  award  cost-plus- 
percentage-of-cost  contracts; 

(b)  Must  award  only  to  responsible 
contractors  that  possess  the  ability  to 
perform  successfully  under  the  terms 
and  conditions  of  a  proposed  contract; 
and 

(c)  Can  only  hire  a  relocation 
technical  advisor  when  EPA  is  seriously 
considering  permanent  relocation  as 
part  of  the  site  remedy  (for  example, 
permanent  relocation  is  one  of  several 
remedial  alternatives  being  considered 
in  the  feasibility  study). 

f  35.4205    How  does  my  group  procure  a 
technical  advisor  or  any  ottier  contractor? 

When  procuring  contractors  your 
group  must  also: 

(a)  Provide  opportunit)'  for  all 
qualified  contractors  to  compete  for 
your  work  (see  §  35.4210); 

(b)  Keep  written  records  of  the 
reasons  for  all  your  contracting 
decisions; 

(c)  Make  sure  that  all  costs  are 
reasonable  in  a  proposed  contract; 

(d)  Inform  EPA  of  any  proposed 
contract  over  $1,000.00; 

(e)  Provide  EPA  the  opportunity  to 
review  a  contract  before  your  group 
awards  or  amends  it; 

(f)  Perform  a  "cost  analysis"  to 
evaluate  each  element  of  a  contractor's 
cost  to  determine  if  it  is  reasonable, 
allocable  and  allowable  for  all  contracts 
over  $25,000;  and 

(g)  Comply  with  the  small  business 
enterprises  (SBE),  minority-owned 
business  enterprises,  women-owned 
business  enterprise  requirements  in  40 
CFR  30.44(b)  which  outlines  steps  your 
group  must  take  to  make  positive  efforts 
to  use  small  businesses,  minority-owned 


firms  and  women's  business  enterprises. 
These  steps  generally  say: 

(1)  Make  sure  to  use  small  businesses, 
minority-owned  firms,  and  women's 
businesses  as  often  as  possible. 

(2)  Make  information  on  upcoming 
opportunities  available  and  plan  time 
frames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(3)  Whenu  procuring  firms  for  larger 
contracts,  consider  whether  those  firms 
intend  to  subcontract  with  small 
businesses,  minority-owned  firms,  and 
women's  business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  those  to  handle  on 
its  own. 

(5)  Use  the  services  and  help,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(6)  If  your  contractor  awards  a 
contract,  require  the  contractor  to  take 
the  steps  in  40  CFR  30.44(b)  as 
siunmaiized  in  paragraphs  (g)(1) 
through  (5)  of  this  section. 

f  35.421 0    Must  my  group  solicit  and 
document  bids  for  our  procurements? 

(a)  The  steps  needed  to  be  taken  to 
procure  goods  and/or  services  depends 
on  the  amoimt  of  the  proposed 
procurement: 


If  the  aggregate  amount  of  the 


Then  youf  group 


(1)  purchase  is  $1,000  or  less may  make  the  purchase  as  long  as  you  make  sure4he  price 

is  reasonable;  no  oral  or  written  bids  are  necessary. 


(2)  proposed  contract  is  over  $1,000  but  less  than  $25,000 


must  obtain  and  document  oral  or  written  bids  from  two  or 
more  qualified  sources. 


(3)  proposed  contract  is  $25,000  to  $100,000  must: 


(i)  Solicit  written  bids  itom  three  or  more  sources  who  are 
willing  and  able  to  do  the  work; 

(ii)  Provide  potential  sources  in  the  scope  of  work  to  be  per- 
formed and  the  criteria  your  group  will  use  to  evaluate  the 
bids; 

(iii)  Objectively  evaluate  all  bids;  and 

(iv)  Notify  all  unsuccessful  bidders. 


(4)  proposed  contract  is  greater  than  $100,000 


must  follow  the  procurement  regiilations  in  40  CFR  Part  30 
(these  regulations  outline  the  standards  for  your  group  to 
use  when  contracting  for  services  with  Federal  funds;  they 
also  contain  provisions  on:  codes  of  conduct  for  the  award 
and  administration  of  contracts;  competition;  procurement 
procedures;  cost  and  price  analysis;  proctuement  records; 
contract  administration;  and  contracts  generally). 
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(b)  Yoiu  group  must  not  divide  any 
procuTeqipnts  into  smaller  parts  to  get 
under  ax^  of  the  dollar  liinits  in 
paragraph  (a)  of  this  section. 

135.4215'  What  K  my  group  can't  find  an 
ad«quattii|uraber  of  potential  sources  for  a 
tecfinlcal  ladvisor  or  other  contractor? 

In  situations  where  only  one  adequate 
bidder  cin  be  foimd,  your  group  may 
request  written  authority  from  the  EPA 
award  oMcial  to  contract  with  the  sole 
bidder.  ; 

§35.4220]  I  How  doee  my  group  ensure  a 
proepectMs  contractor  doee  not  have  a 
conflict  ol  Interest? 

Your  ^up  must  require  any 
prospective  contractor  on  any  contract 
to  provide,  with  its  bid  or  proposal: 

(a)  Infotmation  on  its  financial  and 
business  relationship  with  all  PRPs  at 
the  site,  with  PRP  parent  companies, 
subsidiaHes,  affiliates,  subcontractors, 
contracti  >^,  and  current  clients  or 
attorney  i land  agents.  This  disclosure 
requirenipnt  includes  past  and 
anticipated  financial  and  business 
relation^kips,  and  services  related  to 
any  projfpsed  or  pending  litigation,  with 
such  paikies; 

(b)  Certification  that,  to  the  b^t  of  its 
knowlef}^  and  belief,  it  has  disclosed 
such  inf^^rmation  or  no  such 
information  exists;  and 

(c)  A  statement  that  it  will  disclose  to 
you  immediately  any  such  information 
discoveuod  after  submission  of  its  bid  or 
after  aws|d. 

}35.422S|  I  What  H  my  group  decide*  a 
prospecHfe  contractor  has  a.  conflict  of 
interest?' 

If,  aftqs  evaluating  the  information 
above,  ybiu'  group  decides  a  prospective 
contractor  has  a  significant  conflict  of 
interest  ^at  cannot  be  avoided  or 
otherwiS^  resolved,  you  must  exclude 
him  or  li^r  from  consideration. 

What  are  my  group's  contractual 
illtlee  once  we  procure  a 


For  contractual  responsibilities,  your 
group.  ri<>t  EPA: 

(a)  Is  Sponsible  for  resolving  all 
contracttiial  and  administrative  issues 
arising  otit  of  contracts  you  enter  into 
under  a  t'AG;  you  must  establish  a 
procedvlte  for  resolving  such  issues  with 
your  contractor  which  complies  with 
the  proArtsions  of  40  CFR  30.41.  These 
provisiOfts  say  your  group,  not  EPA,  is 
responsible  for  settling  all  issues  related 
to  decis^6ns  you  make  in  prociuing 
advisory  lor  other  contractors  with  TAG 
funds;  abd 

(b)  Mil  5t  ensure  yow  contractor(s) 
perforn^(  0  in  accordance  with  the  terms 
and  conditions  of  the  contract. 


§  35.4235    Are  there  specific  provisions  my 
group's  contract(s)  must  contain? 

Your  group  must  include  the 
following  provisions  in  each  of  its 
contracts: 

(a)  Statement  of  work; 

(b)  Schedule  for  performance; 

(c)  Due  dates  for  deliverables; 

(d)  Total  cost  of  the  contract; 

(e)  Pa)rment  provisions; 

(f)  The  following  clauses  from  40  CFR 
part  30,  appendix  A,  which  your  EPA 
regional  office  can  provide  to  you: 

(1)  Equal  Employment  Opportimity; 
and 

(2)  Suspension  and  Debarment; 

(g)  The  following  clauses  from  40  CFR 
30.48: 

(1)  Remedies  for  breaches  of  contract 
(40  CFR  30.48(a)); 

(2)  Termination  by  the  recipient  (40 
CFR  30.48(b)); 

(3)  Access  to  records  (40  CFR 
30.48(d));  and 

(h)  Provisions  that  require  your 
contractor(s)  to  keep  the  following 
detailed  records  as  §  35.4180  requires 
for  ten  years  after  the  end  of  the 
contract: 

(1)  Acquisitions; 

(2)  Work  progress  reports; 

(3)  Expenditures;  and 

(4)  Commitments  indicating  their 
relationship  to  established  costs  and 
schedules. 

Requirements  for  TAG  Contractors 

f  35.4240    What  provisions  must  my 
group's  TAG  contractor  comply  with  if  it 
subcontracts? 

A  TAG  contractor  must  comply  with 
the  following  provisions  when  awarding 
subcontracts: 

(a)  Section  35.4205  (b)  pertaining  to 
documentation; 

(b)  Section  35.4205  (c)  and  (f) 
pertaining  to  cost; 

(c)  Section  35.4195  (c)  pertaining  to 
suspension  and  debarment; 

(d)  Section  35.4200  (b)  pertaining  to 
responsible  contractors; 

(e)  Section  35.4205  (g)  pertaining  to 
disadvantaged  business  enterprises; 

(f)  Section  35.4200  (a)  pertaining  to 
un^owable  contracts; 

(g)  Section  35.4235  pertaining  to 
contract  provisions;  and 

(h)  Cost  principles  in  48  CFR  part  31, 
the  Federal  Acquisition  Regulation,  if 
the  contractor  and  subcontractors  are 
profit-making  organizations. 

Grant  Disputes,  Termination,  and 
Enforcement 

§  35.4245    How  does  my  group  resolve  a 
disagreement  with  EPA  regarding  our  TAG? 

The  regulations  at  40  CFR  30.63  and 
31.70  will  govern  disputes  except  that. 


before  you  may  obtain  judicial  review  of 
the  dispute,  you  must  have  requested 
the  Regional  Administrator  to  review 
the  dispute  deiiision  official's 
determination  under  40  CFR  31.70(c). 
and,  if  you  still  have  a  dispute,  you 
must  have  requested  the  Assistant 
Administrator  for  the  Office  of  Solid 
Waste  and  Emergency  Response  to 
review  the  Regional  Administrator's 
decision  under  40  CFR  31.70(h). 

{35.4250    Under  what  circumstance* 
would  EPA  terminate  my  group'*  TAG? 

(a)  EPA  may  terminate  your  grant  if 
your  group  materially  fails  to  comply 
with  the  terms  and  conditions  of  the 
TAG  and  the  requirements  of  this 
subpart. 

(b)  EPA  may  also  terminate  your  grant 
with  yoiu  group's  consent  in  which  case 
you  and  EPA  must  agree  upon  the 
termination  conditions,  including  the 
effective  date  as  40  CFR  30.61  describes. 

f  35.4255    Can  my  group  terminate  our 
TAG? 

Yes.  Your  group  may  terminate  yout 
TAG  by  sending  EPA  written 
notification  explaining  the  reasons  for 
the  termination  and  the  effective  date. 

§35.4260  What  other  step*  might  EPA 
talce  if  my  group  fails  to  comply  with  ttte 
term*  and  condition*  of  our  award? 

EPA  may  take  one  or  more  of  the 
following  actions,  under  40  CFR  30.62, 
depending  on  the  circiunstances: 

(a)  Temporarily  withhold  advance 
payments  imtil  you  correct  the 
deficiency; 

(b)  Not  allow  your  group  to  receive 
reimbursement  for  all  or  part  of  the 
activity  or  action  not  in  compliance; 

(c)  Wholly  or  partly  "suspend"  your 
group's  award; 

(d)  Withhold  further  awards 
(meaning,  funding)  for  the  project  or 
program; 

(ej  Take  enforcement  action; 

(f)  Place  special  conditions  in  your 
grant  agreement;  and 

(g)  Take  other  remedies  that  may  be 
legally  available. 

Cosing  Out  a  TAG 

§  35.4265    How  doe*  my  group  clo*e  out 
our  TAG? 

(a)  Within  90  calendar  days  after  the 
end  of  the  approved  project  period  of 
the  TAG.  yo\ir  group  must  submit  all 
financial,  performance  and  other  reports 
as  required  by  §  35.4180.  Upon  request 
from  your  group,  EPA  may  approve  an 
extension  of  this  time  period. 

(b)  Unless  EPA  authorizes  an 
extension,  your  group  must  pay  all  your 
bills  related  to  the  TAG  by  no  later  than 
90  calendar  days  after  the  end  of  the 
funding  period. 
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(c)  Your  group  must  promptly  return 
any  unused  cash  that  EPA  advanced  or 
paid:  OMB  Circular  A-129,  Policies  for 
Federal  Credit  Programs  and  Non-Tax 
Receivables,  governs  imretiuned 
amounts  that  become  delinquent  debts. 

Other  Things  You  Need  To  Know 

{35^4270    OeflnKions. 

Advance  payment  means  a  payment 
made  to  a  recipient  before  "outlays"  are 
made  by  the  recipient. 

Affected  means  subject  to  an  actual  or 
potential  health,  economic  or 
environmental  threat.  Examples  of 
affected  parties  include  people: 

(1)  Who  live  in  areas  near  NPL 
facilities,  whose  health  may  be 
endangered  by  releases  of  hazardous 
substances  at  the  facility;  or 

(2)  Whose  economic  interests  are 
threatened  or  harmed. 

Affiliated  means  a  relationship 
between  persons  or  groups  where  one 
group,  directly  or  indirectly,  controls  or 
has  the  power  to  control  the  other,  or, 
a  third  group  controls  or  has  the  power 
to  control  both.  Factors  indicating 
control  include,  but  are  not  limited  to: 

(1)  Interlocking  management  or 
ownership; 

(2)  Shared  facilities  and  eqmpment; 
and 

(3)  Common  use  of  employees. 
Allocable  cost  means  a  cost  which  is 

attributable  to  a  particular  cost 
objective,  such  as  a  grant,  project, 
service,  or  other  activity,  in  accordance 
with  the  relative  benefits  received;  A 
cost  is  allocable  to  a  Government  award 
if  it  is  treated  consistently  with  other 
costs  incurred  for  the  same  purpose  in 
like  circiunstances  and  if  it: 

(1)  Is  incurred  specifically  for  the 
award; 

(2)  Benefits  both  the  award  and  other 
work  and  can  be  distributed  in 
reasonable  proportion  to  the  benefits 
received;  or 

(3)  Is  necessary  to  the  overall 
operation  of  the  organization,  although 
a  direct  relationship  to  any  particular 
cost  objective  cannot  be  shown. 

Allowable  cost  means  those  project 
costs  that  are:  eligible,  reasonable, 
allocable  to  the  project,  and  necessary  to 
the  operation  of  the  organization  or  the 
performance  of  the  award  as  provided  in 
the  appropriate  Federal  cost  principles, 
in  most  cases  OMB  Circular  A-122  (see 
40  CFR  30.27),  and  approved  by  EPA  in 
the  assistance  agreement. 

Applicant  means  any  group  of  people 
that  files  an  application  for  a  TAG. 

Application  means  a  completed 
formal  written  request  for  a  TAG  that 
you  submit  to  a  State  or  the  EPA  on  EPA 
form  SF-424,  Application  for  Federal 


Assistance  (Non-construction 
Programs). 

Award  document  or  grant  agreement 
is  the  legal  document  that  transfers 
money  or  anything  of  value  to  your 
group  to  accomplish  the  piupose  of  the 
TAG  project.  It  specifies  funding  and 
project  periods,  EPA's  and  your  group's 
budget  share  of  "eligible  costs,"  a 
description  of  the  work  to  be 
accompUshed,  and  any  additional  terms 
and  conditions  that  may  apply  to  the 
grant. 

Award  Official  means  the  EPA  official 
who  has  the  authority  to  sign  grant 
agreements. 

Budget  means  the  financial  plan  for 
spend^g  all  Federal  funds  and  your 
group's  matching  share  funds  (including 
in-kind  contributions)  for  a  TAG  project 
that  your  group  proposes  and  EPA 
approves. 

Cash  contribution  means  actual  non- 
Federal  dollars,  or  Federal  dollars  if 
expressly  authorized  by  Federal  statute, 
that  yotu  group  spends  for^oods, 
services,  or  personal  property  (such  as 
office  supplies  or  professional  services) 
used  to  satisfy  the  matching  funds 
requirement. 

Contract  means  a  written  agreement 
between  your  group  and  another  party 
(other  than  a  public  agency)  for  services 
or  supplies  necessary  to  complete  the 
TAG  project.  Contracts  include 
contracts  and  subcontracts  for  personal 
and  professional  services  or  supplies 
necessary  to  complete  the  TAG  project. 

Contractor  means  any  party  (lor 
example,  a  technical  advisor)  to  whom 
yoMi  group  awards  a  contract. 

Cost  analysis  is  the  evaluation  of  each 
element  of  cost  to  determine  whether  it 
is  reasonable,  allocable,  and  allowable. 

Eligible  cost  is  a  cost  permitted  by 
statute,  program  guidance  or 
regulations. 

EPA  means  the  Environmental 
Protection  Agency. 

Federal  facility  means  a  facility  that  is 
owned  or  operated  by  a  department, 
agency,  or  instrumentality  of  the  United 
States. 

Funding  period  (previously  called  a 
"budget  period")  means  the  length  of 
time  specified  in  a  grant  agreement 
during  which  your  group  may  spend 
Federal  funds.  A  TAG  project  period 
may  be  comprised  of  several  funding 
periods. 

Grant  agreement  or  award  document 
is  the  legal  document  that  transfers 
money  or  anything  of  value  to  your 
group  to  accomplish  the  piupose  of  the 
.  TAG  project.  It  specifies  funding  and 
project  periods,  EPA's  and  yoiu  group's 
budget  share  of  eligible  costs,  a 
description  of  the  work  to  be 
accomplished,  and  any  additional  terms 


and  conditions  that  may  apply  to  the 
grant. 

In-kind  contribution  means  the  value 
of  a  non-cash  contribution  used  to  meet 
your  group's  matching  funds 
requirement  in  accordance  with  40  CFR 
30.23.  An  in-kind  contribution  may 
consist  of  charges  for  equipment  or  the 
value  of  goods  and  services  necessary  to 
the  EPA-funded  project. 

Letter  of  intent  (LOI)  means  a  letter 
addressed  to  your  EPA  regional  office 
which  clearly  states  your  group's 
intention  to  apply  for  a  TAG.  The  letter 
tells  EPA  the  name  of  your  group,  the 
Superfund  site(s)  for  which  your  group 
intends  to  submit  an  application,  and 
the  name  of  a  contact  person  in  the 
group  including  a  mailing  address  and 
telephone  number. 

Matching  funds  means  the  portion  of 
allowable  project  cost  contributed 
toward  completing  the  TAG  project 
using  non-Federal  funds  or  Federal 
funds  if  expressly  authorized  by  Federal 
statutes.  The  match  may  include  in-kind 
as  well  as  cash  contributions. 

National  Priorities  Ust  (NPL)  means 
the  Federal  list  of  priority  hazardous 
substance  sites,  nationwide.  Sites  on  the 
NPL  are  eligible  for  long-term  cleanup 
actions  financed  through  the  Superfund 
program. 

Operable  unit  means  a  discrete  action 
defined  by  EPA  that  comprises  an 
incremental  step  toward  completing  site 
cleanup. 

Operation  and  maintenance  means 
the  steps  taken  after  site  actions  are 
complete  to  make  certain  that  all  actions 
are  effective  and  working  properly. 

Outlay  means  a  charge  made  to  the 
project  or  program  that  is  an  allowable 
cost  in  terms  of  costs  incurred  or  in- 
kind  contributions  used. 

Potentially  responsible  party  (PRP) 
means  any  individual(s)  or 
company(ies)  (such  as  owners, 
operators,  transporters  or  generators) 
potentially  responsible  imder  sections 
106  or  107  of  CERCLA  (42  U.S.C.  9606 
or  42  U.S.C  9607)  for  the  contamination 
problems  at  a  Superfund  site. 

Project  manager  means  the  person 
legaUy  authorized  to  obligate  your  group 
to  the  terms  and  conditions  of  EPA's 
regulations  and  the  grant  agreement, 
and  designated  by  your  group  to  serve 
as  its  principal  contact  with  EPA. 

Project  period  means  the  period 
established  in  the  TAG  award  document 
diiring  which  TAG  money  may  be  used. 
The  project  period  may  be  comprised  of 
more  than  one  funding  period. 

Reasonable  cost  means  a  cost  that,  in 
its  natiue  or  amount,  does  not  exceed 
that  which  would  be  incmred  by  a 
prudent  person  imdw  the  circiunstances 
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prevaili|]  g  at  the  time  the  decision  was 
made  to  ncur  the  costs. 

Recip'i  mt  means  any  group  that  has 
been  awarded  a  TAG. 

Recoip  of  decision  (ROD)  means  a 
public  document  that  explains  the 
cleanupl  tnethod  that  will  be  used  at  a 
Superhind  site;  it  is  based  on  technical 
data  gathpred  and  analyses  performed 
during  t^  remedial  investigation  and 
feasibility  study,  as  well  as  public 
comments  and  community  concerns. 

Remedial  investigation/feasibility 
study  (KI/FS)  means  the  phase  during 
which  Ei?A  conducts  risk  assessments 
and  numerous  studies  into  the  natiu« 
and  ext^i^t  of  the  contamination  on  site, 
and  analyzes  alternative  methods  for 
cleaning  up  a  site. 

Rfispo/ise  action  means  all  activities 
undertaken  by  EPA,  other  Federal 
agencies.  States,  or  PRPs  to  address  the 
problems  created  by  hazardous 
substanqds  at  an  NPL  site. 

Start  ^f  response  action  means  the 
point  in  time  when  funding  is  set-aside 
by  either  EPA,  other  Federal  agencies, 
States,  oJ-jPRPs  to  begin  response 
activities  lata  site. 

Suspetid  means  an  action  by  EPA  that 
tempora^-^ly  withdraws  Federal 


sponsorship  imder  an  award,  pending 
corrective  action  by  the  recipient  or 
pending  a  decision  to  terminate  the 
award  by  the  Federal  awarding  agency. 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  Federal 
agency  regulations  implementing 
Executive  Orders  12549  (3  CFR,  1986 
Comp.,  p.  189)  and  12689  (3  CFR,  1989 
Comp.,  p.  235),  Debarment  and 
Suspension. 

§  35.4275  Where  can  my  group  get  the 
documents  this  subpart  references  (for 
example,  0MB  circulars,  other  subparts)? 

EPA  Headquarters  and  the  regional 
offices  that  follow  have  the  documents 
this  subpart  references  available  if  you 
need  them: 

(a)  TAG  Coordinator  or  Grants  Office, 

U.S.  EPA  Region  I,  John  F.  Kennedy 
Federal  Building,  Boston,  MA 
02203. 

(b)  TAG  Coordinator  or  Grants  Office, 

U.S.  EPA  Region  11,  290  Broadway, 
New  York,  NY  10007-1866. 

(c)  TAG  Coordinator  or  Grants  Office, 

U.S.  EPA  Region  m.  1650  Arch 
Street,  Philadelphia.  PA  19106. 

(d)  TAG  Coordinator  or  Grants  Office, 

U.S.  EPA  Region  IV.  Atlanta  Federal 


Center,  61  Forsyth  Street,  Atlanta, 
GA  30303. 

(e)  TAG  Coordinator  or  Grants  Office, 

U.S.  EPA  Region  V,  Metcalfe 
Federal  Biiilding,  77  W.  Jackson 
Blvd.,  Chicago,  IL  60604. 

(f)  TAG  Coordinator  or  Grants  Office, 

U.S.  EPA  Region  VI,  Wells  Fargo 
Bank,  Tower  at  Fountain  Place, 
1445  Ross  Avenue,  Suite  1200, 
Dallas,  TX  752020-2733. 

(g)  TAG  Coordinator  or  Grants  Office, 

U.S.  EPA  Region  Vn,  726  Minnesota 
Avenue,  Kansas  City,  KS  66101. 

(h)  TAG  Coordinator  or  Grants  Office, 
U.S.  EPA  Region  VIII.  999  18th 
Street,  Suite  #500,  Denver.  CO 
80202-2466. 

(i)  TAG  Coordinator  or  Grants  Office, 
U.S.  EPA  Region  ]X,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

(j)  TAG  Coordinator  or  Grants  Office, 
U.S.  EPA  Region  X.  1200  6th 
Avenue,  Seattle,  WA  98101. 

(k)  National  TAG  Coordinator,  U.S.  EPA 
Mail  Code:  5204-G,  401  M  Street 
SW,  Washington,  DC  20460. 

(FR  Doc.  99-20871  Filed  8-23-99;  8:45  am] 
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OEPARTMEMT  OF  EDUCATION 

34CFRPart685 
RIN1840-AC88 

WHItam  D.  FOrd  FMsral  (Nract  Loan 


AGENCY:  Department  of  Education. 
action:  Final  regulations. 

SMMIARY:  The  Secretary  amends  the 
regulations  governing  the  William  D. 
Ford  Federal  Direct  Loan  (Direct  Loan) 
Program.  These  amendments  are  a  result 
of  recently  enacted  changes  to  the 
Higher  Education  Act  of  1965.  as 
amended  by  the  Higher  Education 
Amendments  of  1998.  These  final 
regulations  remove  references  to  the 
phase-in  of  the  Direct  Loan  Program, 
update  the  loan  interest  rate  formulas, 
and  reflect  the  Secretary's  authority  to 
charge  reduced  loan  fees  on  Direct 
Subsidized  and  Direct  Unsubsidized 
Loans. 

DATES:  These  regiilations  are  effective 
August  24. 1999. 

FOR  FUflTHER  MFORMATION  CONTACT: 
Ms.  Nicki  Meoli,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
ROB-3,  Room  3045,  Washington,  DC 
20202-5346.  Telephone:  (202)  708- 
8242.  If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docxunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contract  person  listed  in 
the  preceding  paragraph. 
SUPPlfMENTARY  mFORMATK)N:  These 
regulations  address  changes  made  to  the 
Higher  Education  Amendments  of  1998 
(1998  Amendments)  (Pub.  L.  105-244) 
that  affect  the  Direct  Loan  Program.  On 
Jime  16, 1999,  the  Secretary  published 
a  notice  of  proposed  rulemaking 
(NPRM)  for  the  Direct  Loan  Program  in 
the  Federal  Register  (64  FR  32358).  In 
the  preamble  to  the  NPRM,  the 
Secretary  discussed  on  pages  32359  and 
32360  the  following  proposed  changes: 

•  Amending  §685. 202(a)  to  include 
the  interest  rate  formulas  that  apply  to 
Direct  Subsidized,  Direct  Unsubsidized, 
and  Direct  PLUS  Loans  that  are  first 
disbiused  on  or  after  October  1, 1998 
and  before  July  1,  2003,  and  to  Direct 
Consolidation  Loans  that  are  first 
disbursed  on  or  after  July  1 ,  1998. 

•  Amending  §  685.202(c)  to  reflect 
that  the  Secretary  charges  a  loan  fee  on 
a  Direct  Subsidized  or  Direct 
Unsubsidized  Loan  not  to  exceed  four 

Brcent  of  the  principal  amount  of  the 


oan. 


•  Amending  §  685.211  to  allow  the 
Secretary  to  charge  borrowers  reduced 
interest  rates  to  encourage  on-time  loan 
repayment. 

•  Moving  the  school  selection 
provisions  in  §  685.401  to  §  685.400  and 
removing  §  685.401  from  the  Direct 
Loan  Program  regulations  to  delete  all 
references  to  the  phase-in  of  the  Direct 
Loan  Program  and  the  transition  from 
the  Federal  Family  Education  Loan 
(FFEL)  Program  to  the  Direct  Loan 
Pr^zram. 

The  amendments  to  §§  685.202(a), 
685.400,  and  685.401  reflect  statutory 
changes  that  became  effective  on 
October  1, 1998,  in  accordance  with 
section  3  of  the  1998  Amendments.  The 
amendments  to  §  685.202(c)  reflect  the 
Secretary's  interpretative  rule  with 
respect  to  the  1998  Amendments  that 
became  effective  upon  its 
annoimcement  in  the  NPRM  published 
on  Jime  16. 1999. 

In  the  preamble  to  the  NPRM,  the 
Secretary  discussed  amending  §  685.211 
to  allow  the  Secretary  to  charge 
borrowers  reduced  interest  rates  to 
encoiuage  on-time  loan  repayment.  This 
proposed  amendment  is  not  included  in 
these  final  regulations.  Section  455(b)(7) 
of  the  HEA  includes  certain 
requirements  that  must  be  met  before 
final  regulations  on  this  subject  are 
published.  For  example,  a  report  from 
the  Office  of  Management  and  Budget 
(0MB)  on  the  cost  neutrality  of  a 
proposed  repayment  incentive  must  be 
submitted  to  Congress  not  less  than  60 
days  prior  to  publishing  final 
regulations.  At  this  time,  the  OMB 
report  has  not  been  submitted  to 
Congress.  The  Secretary  will  publish 
final  regulations  for  the  repayment 
incentive  provision  once  the 
Department  has  complied  with  the 
applicable  statutory  requirements. 

Analjrsis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  several  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

We  discuss  substantive  issues  under 
the  sections  of  the  regulations  to  which 
they  pertain.  Generally,  we  do  not 
address  technical  and  other  nunor 
changes — and  suggested  changes  the 
law  does  not  authorize  the  Secretary  to 
make. 

Interest  Rates  (§  685.202(a)(3)(i)(E)  and 
(W(D)) 

Comments:  Commenters  representing 
guaranty  agencies,  lenders,  and 
servicers  in  the  FFEL  Program 


submitted  joint  and  individual 
comments  in  which  they  requested  that 
the  Secretary  provide  further 
clarification  on  the  calculation  of  the 
interest  rate  on  a  Direct  Consolidation 
Loan  for  which  the  consolidation 
application  is  received  by  the  Secretary 
on  or  after  February  .1, 1999  and  before 
July  1,  2003.  The  commenters  stated 
that  there  is  confusion  as  to  whether  the 
Direct  Consolidation  Loan  interest  rate 
calculation  is  the  same  as  the  interest 
rate  calculation  for  consolidation  loans 
made  under  the  FFEL  Program.  The 
commenters  also  repeated  the  belief 
they  stated  during  negotiated 
rulemaking  that  the  repayment  period 
interest  rate,  rather  than  the  in-school, 
grace,  or  deferment  period  interest  rate, 
always  should  be  used  to  calculate  the 
wei^ted  average  interest  rate  on 
consolidation  loans  made  under  the 
Direct  Loan  and  FFEL  programs. 
Further,  the  commenters  believe  that 
Congress  intended  for  the  repayment 
period  interest  rate  to  be  used  in  all 
cases. 

Discussion:  As  provided  in  section 
455(b)(6)(D)  of  the  HEA,  the  interest  rate 
on  a  Direct  Consolidation  Loan  for 
which  the  consolidation  application  is 
received  by  the  Secretary  on  or  after 
February  1, 1999  and  before  July  1.  2003 
is  based  on  the  weighted  average  of  the 
interest  rates  on  the  loans  being 
consolidated,  roimded  to  the  nearest 
higher  one-eighth  of  one  percent,  not  to 
exceed  8.25  percent.  Section  427A(k)(4) 
of  the  HEA  establishes  the  same  interest 
rate  formula  for  consolidation  loans 
made  imder  the  FFEL  Program  for 
which  the  consolidation  application  is 
received  by  the  lender  on  or  after 
October  1, 1998  and  before  July  1,  2003. 

The  Secretary  believes  that  in  both  the 
Direct  Loan  and  FFEL  programs,  the 
weighted  average  interest  rate  should  be 
calculated  based  on  the  interest  rates 
that  apply  to  the  loans  being 
consolidated  at  the  time  the  loan 
holders  complete  the  verification 
certificates.  An  interest  rate  that  is  lower 
than  the  repayment  period  rate  applies 
to  most  subsidized  and  unsubsidized 
Direct  Loan  and  FFEL  program  loans 
during  the  in-school,  grace,  and 
deferment  periods.  If,  for  example,  a 
loan  is  in  a  grace  period  at  the  time  the 
loan  holder  completes  the  verification 
certificate,  the  lower  grace  period 
interest  rate  would  be  used  in  the 
calculation  of  the  weighted  average 
interest  rate  on  the  consolidation  loan. 

To  do  as  the  commenters  have 
suggested  and  always  use  the  repayment 
period  interest  rate  would  mean  that,  in 
cases  in  which  the  loan  being 
consolidated  is  in  aq  in-school,  grace,  or 
deferment  period,  the  weighted  average 
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interest  n  ite  would  be  based  on  an 
interest  n  i|e  that  may  never  apply  to  the 
loan  and  i^  speculative  since  it  would 
not  be  knqjwn  when  that  loan  would 
enter  repivment.  We  know  of  no  legal 
basis  to  support  the  commenters' 
approach  and  do  not  agree  that  this  was 
the  intent  of  Congress. 
C/iongd.-JNone. 

Loan  Fee$if§  685.202(c)(1)) 

Commeats:  A  niimber  of  commenters 
representing  individual  schools  and 
associatiqi^s  representing  schools 
supported  the  Secretary's  proposed  rule 
that  would  reflect  the  Secretary's 
authority  to  charge  a  loan  fee  not  to 
exceed  fotv  percent  on  a  Direct 
Subsidizei4  or  Direct  Unsubsidized 
Loan.  Th^4^  commenters  agreed  with 
the  Secre1|ary's  interpretation  of  the 
statute  as  jqiscussed  in  the  NPRM. 

A  number  of  commenters  representing 
guaranty  jLtencies.  lenders,  and  services 
in  the  FT1$L  Program  submitted  joint 
and  individual  comments  in  which  they 
questioneq  the  Secretary's  legal 
authority  jPbr  proposing  to  amend  the 
regulation^  to  clarify  that  the  Secretary 
may  charg^  a  loan  fee  not  to  exceed  four 
percent  oA  a  Direct  Subsidized  or  a 
Direct  Unsubsidized  Loan.  The 
comment0ts  argued  that  such  a  proposal 
was  not  consistent  with  the  HEA. 

Discussiim:  The  Secretary  continues 
to  believe  that  he  has  the  legal  authority 
to  charge  a  loan  fee  of  less  than  four 
percent  on  the  same  basis  as  lenders  in 
the  FFEL  Program.  The  Secretary 
appreciates  the  support  provided  by  the 
comment^Bs  representing  schools. 

The  loan;  fee  in  the  Direct  Loan 
Program  id  the  equivalent  of  the  three 
percent  lo^  origination  fee  and  the  one 
percent  inMuance  premium  charged  to 
borrowers!^  the  FFEL  Program.  Prior  to 
enactment  of  the  1998  Amendments,  the 
Secretary  charged  borrowers  the  full 
four  percent  fee.  This  practice  was 
generally  consistent  with  the  practice  in 
the  FFEL  Program.  Some  Lenders 
charged  st^aie  borrowers  less  than  the 
full  four  p^ent  but  the  HEA  did  not 
control  this  practice  and  lenders  had 
complete  discretion  to  offer  a  lower  fee 
to  some  bditrowers  and  not  to  others. 

The  199B  Amendments  made  a 
significant  change  in  the  lender's 
authority  tn  charge  a  lower  loan 
originatloii  fee  to  some  borrowers  and 
not  others] 

The  199^  Amendments  made  a 
significant  Change  in  the  lender's 
authority  to  charge  a  lower  loan 
origination  fee  to  some  borrowers  and 
not  others.  The  1998  Amendments 
modified  aaction  438(c)(2)  of  the  HEA  to 
establish,  ^r  the  first  time,  legally 
binding  sti  ndards  that  must  be  met  for 


a  lender  to  reduce  loan  origination  fees 
charged  to  borrowers  in  the  FFEL 
Program.  The  HEA  now  requires  lenders 
to  provide  reduced  loan  origination  fees 
to  all  borrowers  or  to  borrowers  who 
demonstrate  a  greater  financial  need. 
The  negotiated  rulemaking  committee 
reached  consensus  on  proposed 
regulations  that  established  national 
standards  governing  the  reduction  of 
loan  fees.  The  creation  of  these 
standards  under  the  HEA  make  a 
reduced  loan  fee  a  term  and  condition 
of  the  borrower's  FFEL  loans.  A 
borrower  now  has  a  legal  basis  to  insist 
on  equal  treatment  from  the  lender  on 
loan  fees,  including  a  lower  fee,  if  the 
lender  offers  a  lower  fee  to  any  other 
borrowers. 

Under  section  455(a)  of  the  HEA, 
Direct  Loan  Program  loans  made  to 
borrowers  under  the  HEA  "shall  have 
the  same  terms,  conditions,  and 
benefits"  as  FFEL  Program  loans  unless 
otherwise  specified.  As  discussed 
above,  the  1998  Amendments  changed 
the  HEA  to  modify  the  terms, 
conditions,  and  benefits  of  FFEL 
Program  loans  in  regard  to  the  charging 
of  loan  fees  to  borrowers.  The  Secretary 
believes  that,  imder  section  455(a)  of  the 
HEA,  Direct  Loan  borrowers  are  entitled 
to  a  reduction  in  the  loan  fee  under  the 
same  conditions  as  FFEL  Program 
borrowers.  Thus,  the  Secretary  will 
provide  a  lower  loan  fee  in  the  Direct 
Loan  Program  under  the  same 
conditions  that  govern  a  lender's 
authority  to  charge  a  reduced  loan  fee  in 
the  FFEL  Program. 

Some  commenters  representing 
lenders,  guaranty  agencies,  and 
servicers  in  the  FFH^  Program  argued 
that  the  authority  to  provide  a  reduced 
loan  fee  dpes  not  apply  to  the  Direct 
Loan  Program  because  section  455(c)  of 
the  HEA  states  that  the  Secretary  "shall" 
charge  a  loan  fee  of  four  percent.  These 
commenters,  however,  ignore  the  £act 
that  their  interpretation  would  cause  a 
conflict  between  the  language  in  section 
455(c)  and  the  requirement  in  section 
455(a)  that  loans  made  imder  the  Direct 
Loan  Program  "shall"  have  the  same 
terms,  conditions,  and  benefits  as  loans 
made  under  the  FFEL  Program.  The 
commenters'  interpretation  would  give 
borrowers  in  the  FTT!L  Program  a 
reduced  loan  fee  as  a  term  of  their  loan, 
while  denying  the  same  opportunity  to 
borrowers  in  the  Direct  Loan  Program. 
The  Secretary  is  required  to  interpret 
the  statute  as  a  whole  to  give  meaning 
to  all  statutory  provisions.  The 
Secretary's  interpretation  gives  meaning 
to  the  requirements  in  both  sections 
455(a)  and  455(c).  The  Secretary  also 
notes  that  nothing  in  the  1998 
Amendments  or  its  legislative  history 


indicates  that  Congress  intended  to 
deny  the  opportunity  for  reduced  loan 
fees  provided  to  FFEL  Program 
borrowers  to  Direct  Loan  Ptogram 
borrowers.  Accordingly,  the  Secretary 
declines  to  adopt  the  interpretation 
proposed  by  these  commenters. 

In  commenting  on  the  proposed  rule, 
some  commenters  argued  that  the 
interpretation  was  inconsistent  with 
prior  interpretations  of  the  word  "shall" 
by  the  Secretary  in  other  contexts.  The 
examples  provided  by  these 
commenters  are  not  inconsistent  with 
the  Secretary's  proposed  rule  in  this 
case.  In  interpreting  statutory  language 
the  Secretary  is  required  to  interpret  the 
statute  as  a  whole.  In  other 
circxunstances,  the  Secretary  has 
interpreted  the  word  "shall"  as  denying 
any  discretion  to  the  Secretary  when  the 
rest  of  the  statute  does  not  support  any 
other  approach  on  a  partiodar  issue.  As 
noted  above,  however,  in  this  case,  the 
Secretary  believes  that  the  statute  as  a 
whole  supports  the  interpretation 
reflected  in  these  regulations. 

The  commenters  representing  lenders, 
guaranty  agencies,  and  servicers  in  the 
FFEL  Program  also  argued  that  the 
Secretary  should  only  implement  a 
reduced  loan  fee  in  the  Direct  Loan 
Program  when  the  HEA  is  changed  to 
provide  for  a  reduced  loan  fee  in  both 
programs.  These  comments,  however, 
are  based  on  a  misunderstanding  of  the 
Secretary's  position.  The  proposed  rule 
simply  applies  the  same  new  statutory 
provision  governing  reduced  loan  fees 
to  borrowers  in  the  Direct  Loan  Program 
that  now  applies  to  borrowers  in  the 
FFEL  Program  under  section  438(c)  (2) 
of  the  HEA.  Thus,  the  Secretary's 
interpretation  and  proposed  rule  results 
in  equal  treatment  of  borrowers  in  both 
programs.  In  contrast,  failing  to  apply 
the  new  rule  to  the  Direct  Loan  Prqgiam 
would  deny  Direct  Loan  borrowers  an 
opportiuiity  for  a  reduced  loan  fee  that 
is  now  guaranteed  by  statute  in  the 
FFEL  Program. 

In  addition,  we  note  that  any  statutory 
reduction  in  the  fee  would  benefit  the 
lender,  not  necessarily  the  borrower. 
The  lender  is  required  to  pay  the  fee  in 
the  FFEL  Program  to  the  Secretary  and 
may  choose  to  pass  the  fee  on  to  the 
borrower  as  permitted  by  section 
438(b)(2)  of  the  HEA.  Competition  in  the 
FFEL  Program  has  already  led  many 
lenders  to  offer  borrowers  reduced  loan 
fees,  which  in  turn  reduces  the  lenders; 
revenues  fi-om  those  borrowers. 
Reducing  the  fee  in  the  statute  would 
simply  increase  the  lender's  profits  by 
reducing  the  fee  the  lender  is  required 
to  pay  without  necessarily  reducing  fees 
charged  to  borrowers. 
Change:  None. 
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Execnthrv  Order  12886 

We  have  reviewed  these  final 
regulations  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  this  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutory  requirements  and  those 
we  have  determined  as  necessary  for 
administering  this  program  effectively 
and  efficienUy. 

In  assessing  the  potential  costs  and 
benefits — both  qiiantitative  and 
qualitative— of  these  final  regulations, 
we  have  determined  that  the  benefits  of 
the  regulations  would  justify  the  costs. 

We  nave  also  determined  that  this 
regulatory  action  would  not  unduly 
interfwe  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

We  summarized  the  potential  costs 
and  benefits  of  these  final  regulations  in 
the  preamble  to  the  NPRM  on  page 
32360. 

Paperwork  Reduction  Act  of  1995 

These  regulations  do  not  contain  any 
information  collection  requirements. 

AMeMment  of  Educatitmal  Impact 

In  the  NPRM,  we  requested  comments 
on  whether  the  proposed  regulations 
would  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Based  on  the  response  to  the  NPRM 
and  on  our  review,  we  have  determined 
that  these  final  regulations  do  not  ^ 
require  transmission  of  information  that 
any  other  agency  or  authority  of  the 
United  States  gathers  or  makes 
available. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  bee,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  pubhshed  in  ihe  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 


of  Federal  Regulations  is  available  on  GPO 
Access  at: 
bttp://www.acce8s.gpo.gov/nara/index.htniI 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.268  William  D.  Ford  Federal 
Direct  Loan  Program.) 

List  of  Sui^ects  in  34  CFR  Part  685 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs-education. 
Student  aid.  Vocational  education. 

Dated:  August  13. 1999. 
Richard  W.  Riley, 
Secretary  of  Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  amends  title  34 
of  the  Code  of  Federal  Regulations  by 
amending  part  685  as  follows: 

PART  68S-WILLiAM  D.  FORD 
FEDERAL  DIRECT  LOAN  PROGRAM 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1087  et  seq.,  unless 
otherwise  noted. 

2.  Section  685.202  is  amended  by 
revising  paragraphs  (a)  and  (c)  (1)  to 
read  as  follows: 

§685.202    Charges  for  which  Direct  Loan 
Program  bommers  are  reeponslMe. 

(a)  Zhterest— (!)  Interest  rat^for  Direct 
Subsidized  Loans  and  Direct 
Unsubsidized  Loans,  (i)  Loans  first 
disbursed  before  fuly  1, 1995.  During  all 
periods,  the  interest  rate  during  any 
twelve-month  period  beginning  on  JiUy 
1  and  ending  on  June  30  is  determined 
on  the  Jiuie  1  immediately  preceding 
that  period.  The  interest  rate  is  equal  to 
the  bond  equivalent  rate  of  91-day 
Treasury  bills  auctioned  at  the  final 
auction  held  prior  to  that  June  1  plus  3.1 
percentage  points,  but  does  not  exceed 
8.25  percent. 

(ii)  Loans  first  disbursed  on  or  after 
fuly  1. 1995  and  before  fuly  1. 1998.  (A) 
During  the  in-school,  grace,  and 
deferment  periods.  The  interest  rate 
during  any  twelve-month  period 
beginning  on  Jidy  1  and  ending  on  Jime 
30  is  determined  on  the  June  1 
immediately  preceding  that  period.  The 
interest  rate  is  equal  to  the  bond 
equivalent  rate  of  91-day  Treasury  bills 
auctioned  at  the  final  auction  held  prior 
to  that  Jime  1  plus  2.5  percentage 
points,  but  does  not  exceed  8.25 
percent. 

(B)  During  all  other  periods.  The 
interest  rate  dtuing  any  twelve-month 
period  beginning  on  July  1  and  ending 
on  June  30  is  determined  on  the  Jime  1 
immediately  preceding  that  period.  The 
intnest  rate  is  equal  to  the  bond 
equivalent  rate  of  91-day  Treasiuy  bills 
auctioned  at  the  final  auction  held  prior 


to  that  June  1  plus  3.1  percentage 
points,  but  does  not  exceed  8.25 
percent. 

(iii)  Loans  first  disbursed  on  or  after 
fuly  1, 1998.  (A)  During  the  in-school. 
grace,  and  deferment  periods.  The 
interest  rate  during  any  twelve-month 
period  beginning  on  Jtily  1  and  ending 
on  Jime  30  is  determined  on  the  June  1 
immediately  preceding  that  period.  The 
intere.st  rate  is  equal  to  the  bond 
equivalent  rate  of  91-day  Treasury  bills 
auctioned  at  the  final  auction  held  prior 
to  that  June  1  plus  1.7  percentage 
points,  but  does  not  exceed  8.25 
percent. 

(B)  During  all  other  periods.  The 
interest  rate  diuing  any  twelve-month 
period  beginning  on  July  1  and  ending 
on  June  30  is  determined  on  the  June  1 
immediately  preceding  that  period.  The 
interest  rate  is  equal  to  the  bond 
equivalent  rate  of  91 -day  Treasiuy  bills 
auctioned  at  the  final  auction  held  prior 
to  that  Jime  1  plus  2.3  percentage 
points,  but  does  not  exceed  8.25 
percent. 

(2)  Interest  rate  for  Direct  PLUS 
Loans,  (i)  Loans  first  disbursed  before 
fuly  1. 1998.  During  all  periods,  the 
interest  rate  during  any  twelve-month 
period  beginning  on  July  1  and  ending 
on  June  30  is  determined  on  the  Jime  1 
preceding  that  period.  The  interest  rate 
is  equal  to  the  bond  equivalent  rate  of 
52-week  Treasury  bills  auctioned  at  the 
final  auction  held  prior  to  that  Jime  1 
plus  3.1  percentage  points,  but  does  not 
exceed  9  percent. 

(ii)  Loans  first  disbursed  on  or  after 
fuly  1, 1998.  During  all  periods,  the 
interest  rate  during  any  twelve-month 
period  beginning  on  July  1  and  ending 
on  June  30  is  determined  on  the  June  1 
preceding  that  period.  The  interest  rate 
is  equal  to  the  bond  equivalent  rate  of 
91 -day  Treasury  bills  auctioned  at  the 
final  auction  held  prior  to  that  June  1 
plus  3.1  percentage  points,  but  does  not 
exceed  9  percent. 

(3)  Interest  rate  of  Direct 
Consolidation  Loans,  (i)  Interest  rate  for 
Direct  Subsidized  Consolidation  Loans 
and  Direct  Unsubsidized  Consolidation 
Loans.  (A)  Loans  first  disbursed  before 
fuly  1, 1995.  The  interest  rate  is  the  rate 
established  for  Direct  Subsidized  Loans 
and  Direct  Unsubsidized  Loans  in 
paragraph  (a)(l)(i)  of  this  section. 

(Bj  Loans/frst  disbursed  on  or  after 
fuly  1,1995  and  before  fuly  1, 1998.  The 
interest  rate  is  the  rate  established  for 
Direct  Subsidized  Loans  and  Direct 
Unsubsidized  Loans  in  paragraph 
(a)(l)(ii)  of  this  section. 

(C)  Loans  for  which  the  first 
disbursement  is  made  on  or  after  fuly  1, 
1998  and  prior  to  October  1,  1998,  and 
loans  for  which  the  disbursement  is 
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made  on  ^r  after  October  1, 1998  for 
which  th^  consolidation  application  was 
received  by  the  Secretary  before  October 
1, 1998.  Tne  interest  rate  is  the  rate 
established  for  District  Subsidized  ' 
Loans  and  Direct  Unsubsidized  Loans  in 
paragrap|ij{a)(l){iii)  of  this  section. 

(DjLodi^s/or  which  the  consolidation 
applicatipti  is  received  by  the  Secretary 
on  or  aft^it  October  1,  1998  and  before 
February  1,  1999.  During  all  periods,  the 
interest  rate  during  any  twelve-month 
period  beginning  on  July  1  and  ending 
on  June  30  is  determined  on  the  June  1 
immediately  preceding  that  period.  The 
interest  rfite  is  equal  to  the  bond 
equivalent  rate  of  91 -day  Treasury  bills 
auctioned  at  the  final  auction  held  prior 
to  that  Juii3  1  plus  2.3  percentage 
points,  hui  does  not  exceed  8.25 
percent.  | 

(E)  Loc^for  which  the  consolidation 
applicatipn  is  received  by  the  Secretary 
on  or  aftep  February  1. 1999.  During  all 
periods,  tt^e  interest  rate  is  based  on  the 
weighted  average  of  the  interest  rates  on 
the  loans  being  consolidated,  rounded 
to  the  nearest  higher  one-eighth  of  one 
percent,  but  does  not  exceed  8.25 
percent 

(u)  Inte^st  rate  for  Direct  PLUS 
Consolidiiiion  Loans.  (A)  Loans  first 
disbursed  before  July  1, 1998.  The 
interest  rate  is  the  rate  established  for 


Direct  PLUS  Loans  in  paragraph  (a)(2)(i) 
of  this  section. 

(B)  Loans  for  which  the  first 
disbursement  is  made  on  or  after  July  1, 
1998  and  prior  to  October  1,  1998,  and 
loans  for  which  the  disbursement  is 
made  on  or  after  October  1 , 1 998  for 
which  the  consolidation  application  was 
received  by  the  Secretary  before  October 
1. 1998.  The  interest  rate  is  the  rate 
established  for  Direct  PLUS  Loans  in 
paragraph  (a){2Kii)  of  this  section. 

(C)  Loans  for  which  the  consolidation 
application  is  received  by  the  Secretary 
on  or  after  October  1,  1998  and  before 
February  1, 1999.  During  all  periods,  the 
interest  rate  during  any  twelve-month 
period  beginning  on  July  1  and  ending 
on  June  30  is  determined  on  the  Jijne  1 
immediately  preceding  that  period.  The 
interest  rate  is  equal  to  the  bond 
equivalent  rate  of  91-day  Treasiuy  bills 
auctioned  at  the  final  auction  held  prior 
to  that  Jime  1  plus  2.3  percentage 
points,  but  does  not  exceed  8.25 
percent. 

(D)  Loans  for  which  the  consolidation 
application  is  received  by  the  Secretary 
on  or  after  February  1, 1999.  During  all 
periods,  the  interest  rate  is  based  on  the 
weighted  average  of  the  interest  rates  on 
the  loans  being  consolidated,  rounded 
to  the  nearest  higher  one-eighth  of  one 


percent,  but  does  not  exceed  8.25 
percent 

*        *        *        •        • 

(c)*  *  • 

{l){i)  Charges  a  borrower  a  loan  fee 
not  to  exceed  four  percent  of  the 
principal  amount  of  the  loan  on  a  Direct 
Subsidized  or  Direct  Unsubsidized 
Loan;  and 

(ii)  Charges  a  borrower  a  loan  fee  of 
four  percent  of  the  principal  amoimt  of 
the  loan  on  a  Direct  PLUS  Loan. 

***** 

3.  Section  685.400  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S685.400    SctMol  participation 
FequSraments. 

***** 

(d)  The  Secretary  selects  schools  to 
participate  in  the  Direct  Loan  Program 
from  among  those  that  apply  to 
participate  and  meet  the  requirements 
in  paragraphs  {a)(l),  (b),  and  (c)  of  this 
section. 

§685.401    [RMitovwl] 

4.  Section  685.401  is  removed  and 
reserved. 

[FR  Doc.  99-21957  Filed  8-23-99;  8:45  am] 
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616 43049 

618 43046,  43049 

621 43049 

905 44103 

Propossd  RuIss: 

202 44582 

361 42861 .  42862 

702 44663 

747 44663 

935 


13  CFR 

120 44109 

Proposed  Ruiee: 

120 43636 

14  CFR 

4 43599 

25 44817 

27 43016.  45092.  46230 

29 43016,  45336.  46230 
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39 41775.  41776,  41778. 

42007,  42275.  42824,  43050, 
43051.  43053,  43056,  43058, 
43060.  43061,  43905.  44110. 
44112.  44650,  45868.  45870 

71 41780.  42276.  42432. 

42585.  42591 ,  42592.  43063. 
43065,  43066,  43068,  43069, 
43261,  43599,  43907,  44114, 
44116,  44117,  44268,  44397, 
44398.  44399.  44400,  44578, 
44819,  44821,  44823,  44825, 
45149,  45421,  45423.  45425, 
45426,  45433.  45435,  45436. 
46114,  46115.  46116.  46228 

91 44814 

97 ;... 441 17.  441 19 

1 21 461 1 7 

1 25 461 1 7 

254 41781 

382 41781 

PrapOMd  Rutosi 

25 43570,  43943.  43946, 

45589 

39 41841,  41842,  42289, 

42291,  42293.  42295,  42296, 
42297.  42619.  42622,  42866. 
42868,  428700,  43314, 
43316,  43318,  43638.  43948, 
43950,  43953.  43955.  43957, 
43959.  43961,  43963,  43966, 
44137,  44446,  44663,  44666, 
44667.  45211,  45466,  45468. 
45470.  45472.  45474,  45476. 
45477.  45481,  45483,  45485, 
45487,  45925.  45827,  45929 

65 42810 

66 42810 

71 42300,  42301,  44139, 

44140,  44141,  44142.  44144, 
44865 

93 44145.46155 

107 43321 

108 „ 43322 

119. ^ 45090 

121 „ 45090 

129 „ 45090 

135..„ 45090 

147 42810 

183 45090 

1SCFR 

734 42009 

738 42009 

740 42009 

742 42009 

902 42826 

16CFR 

2 43599 

5 42594 

PrapoMdRulw: 

1212 42302 

17CFR 

9  ■•••■■■••••••■••••«•■■•*••••■•■••>■■■■  a^OlfcS^ 

10 „„ 43071 

21 1 45150 

12 , 43071 

200 42594 

240 42031 ,  42594 

249 42594 

PrapoMd  RuIm: 

4 41843 

275 43556 


18CFR 

3 44400 

341 44400 

342 ;44400 

346 44400 

357 44400 

362 „ 44400 

381 44652 

385 44400 

Propoaad  RutoK 

101 42304 

343 43600 

357 .42623,45931 

385 42307,  43600 

19CFR 

4 43262 

10 43262 

12 43262 

24 „ .42031,  43262 

102 i 43262 

112 43262 

113 43262 

118 43262 

122 43262 

133 43262 

141 43262 

143 43262 

144 43262 

148 43262 

151 43608 

162 43262 

173 43262 

174 43262.  43608 

178 43608 

181 43262 

PropoMd  Rtitosc 

12 41851 

113 41851,42872 

141 , 41851 

20CFR 

404 46122 

375 44670 

404 42310 

416 42310 

21CFR 

101 42277 

172 43072,  43908,  44121 

173 44122 

175 45872 

176 46129,46130 

178 44406,  44407,  45873, 

46132 

310 44653 

510 42596 

520 42596 

522 42596,  42830 

524 42831 

558 42596,  43909 

606 45366 

640 45366 

878 45155.  4601 1 

1308 42432 

1 31 2 „ 42432 

PropoMd  Riitos: 

101 42315.46932 

207 43114 

310 44671 

314 42625,  42873 

344 44671 

600 45383 

606 .45355,  45375 


607 43114,  45340 

610 45340 

630 „ 45355 

640 45340,  45375 

660 45340 

807 43114 

870 43114 

888 43114 

890 43114 

22CFR 

41 42032,  45162 

514 44123 

24CFR 

108 44094 

982 43613 

ProptMsd  RiiIm: 

990 - 43641 

26CFR 

1 41783,  43072,  43267, 

43613,43910.45874 

31 42831 

301 41783 

602 41783.  43072.  43613 

801 .,...: 42834 

PnxMMSd  Rutaa: 

1 43117,  43323,  43462. 

43969,46155 

301 43324 

602 43462 

28CFR 

505 43880 

29CFR 

1610 45164 

2570 42246 

2575....„ 42246 

4044 44128 

PrapoMd  RuIm: 

1910 45098 

2520 42792,  42797 

2560 42792,  42797 

2570 42797 

30CFR 

26 43280 

29 .....43280 

57 43280 

70 43283 

71 43283 

75 43280.  43286.  45165 

90 43283 

202 .....43506 

206 43288,  43506 

250 42597 

914 43911 

943 43913 

ProposMl  RuiM: 

206 .- 45213 

913 44674 

914 44448 

935 42887 

936.. 43327 

946 45489 

31CFR 

103 45438 

538 41784 

550 41784 

560 41784 

590 ...43924 

PropoMd  Rutas 

375 „....42626 


SSCFlT" 

199 45453,  46133 

505 45877 

PropoMd  RuIm: 

230 43856 

231 43858 

231a 43856 

33CFR 

100 42278,  42598,  43289 

110 42279 

117 42033,  42599,  44129, 

44131,44826 

160 41794 

165 43290,  43291,  44658, 

45878,  45879 
PrapoMdRulM: 

100 41853 

117 44145,44147,  44148, 

44149.  44151 

34CFR 

611 42837 

685 46252 

PrapoMd  RutoK 

668 42206,  43024,  43582 

673 42206 

674 42206 

675 42206 

676 42206 

682 42176,  43024,  43428 

685 43428 

690 42206 

36CFR 

Praposwl  RirisK 

13 41854 

1191 42056 

37CFR 

PraptMwi  RuIm: 

201 42316 

36CFR 

17 44659 

21 44660 

39CFR 

20 43292,46141 

111 44681 

40CFR 

9 42432,  43426,  43936 

52 42600,  43083.  44131, 

44134,  44408,  44411,  44415. 

44417.  45170,  45175,  45178. 
45182,45454 

58 42530 

62 43091.  44420.  45184, 

45880,46148 

63 42764.45187 

86 43936 

122 42432.  43426 

123 ^ 42432,  43426 

124 42432.  43426 

180 41804,  41810.  41812. 

41815,  41818,  42280,  42839, 

42846,  44826,  44829,  45885, 
45888 

188 4iai8 

261 42033 

271 41823,  42602,  44836 

300 44135 

403 42552 


501. 
503. 
745. 
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111 


35. 
51. 
52. 


l42i 


...42432.  43426 

„ 42552 

42849 

Hula*: 

.46234 

45491 

629,42888,42891, 
42892, 44152,  44450,  44451, 
44452,45215,  45216,  45217 

55 .1 45217 

62 ^3123,  45222.  45937. 

46165 

63 45116,  45221 

97 43124,  44452 

122 46058 

123 46058 

124 46058 

130 46012 

131 46058 

147 43329 

259 45632 

261 «2317.  44866.  45632, 

46166 

266 45632 

270 45632 

271 42630,  43331,  44876 

281 43336,46178 

300 »I875,  42328.  42630, 

43129,  IP641.  43970,  44452, 
44454,  4j»456,  44458.  45222. 
45224 


372 

441 

41CFH 

301 

303-70.. 


RilM: 


51-2 

51-5 

42CFR 

413 

498 

1001 

Propoted 

Ch.  IV 

84 

43CFR 

4 

44CFR 

61 

64 

206 

Propo«ad  f^iUM: 

61 

62 

45CFR 

144 

146 


.42222 
.45072 


.43254 
.45890 

.41882 
.41882 


.42610.  44841 

43295 

42174 

43338 

46178 


.46151 


41825 

.42852,  44421 
41827 

42632 

42633 


.45786 
.45786 


148 45786 

150......... — . 45786 

801 42039 

46CFR 

10 42812,44786 

12 42812.44786 

Proposed  Rutes: 

298 — 44152 

535 ^. 42057 

47CFR 

0 43618 

1 42854.  45891 

5 43094 

43. 43618 

62 43937 

63 43095,43618 

64 43618,44423 

69 45196 

73 41827.  41828.  41829, 

41830,  41831.  41832r41833. 

41834.  42614.  42615,  42616. 
43095.  44856.  45893 

76 42617.42855 

90 43094 

101 45891 

PropoMdRulM: 

Ch.  1 41883,42635 

20 44682 

1 41884.41887 

2 41891 .  43643 

15 „ 41897 

32.... ^. 44877 

43 44877 

51 .41897 

64 44877 

68 41897 

73 41899.  43132,  45500 

76 41887 

78 41899 

95 „... 41891 

48CFR 

202 -.43096 

204 43098,  45196,  45197 

212 „ 43098 

213 4309* 

217 43096 

219 45197 

252 43098,45196 

253 43098.45197 

413 45894 

453 45894 

601 43618 

602 „ 43618 

603 : 43618 

604 43618 

605 43618 

606 43618 

608 43618 

609 43618 

610 43618 


611 .43618 

613 43618 

614 43618 

615..... 43618 

616 4361 8 

617 .....43618 

619 43618 

622 43618 

623 .43618 

625 43618 

626 43618 

628 43618 

629 43618 

630 43618 

631 43618 

632 43618 

633 43618 

634 43618 

636 43618 

637 43618 

639 43618 

641 .43618 

642 43618 

643 43618 

644 43618 

645 43618 

646 43618 

647 43618 

649 43618 

652 43618 

653 43618 

701 42040 

702 42040 

703 42040 

705 42040 

706 42040 

709 42040 

714 42040 

716 42040 

719 42040 

726 42040 

732 42040 

733 42040 

734 42040 

749 — _ 42040 

750 ,....42040 

752 42040 

2401 46092 

2402 46092 

2403 A&09S. 

2409 „ 46092 

2413 46092 

2414 46092 

2415 46092 

2416 .....46092 

2419 46092 

2424 46092 

2425 46092 

2426 :. 46092 

2428 46092 

2432 46092 

2433 46092 

2436 .46092 

2437 46092 


2439. 
2442. 
2446. 
2451. 
2452. 
2453. 


..46092 
.46092 
.46092 
.46092 
.46092 
.46092 


5416 ^...41834 

PrapoMd  RuIm: 

17 44100 

536 44683 

2403 46104 

2409 46104 

2436 „ 46104 

2439 .'. 46104 

2442 46104 

2452 _ _.46104 

2453. 46104 

9903 45700 

49CFR 

17** 45388,  45457 

172 44426,  44578,  45388 

173 44426 

175 45388 

396 45207 

571 45895 

PrapoMdRulM: 

190 43972 

385 44460 

390 44460 

571 42330 

575 44164 

SOCFR 

17 41835 

20 45400 

300 44428 

600 42286 

622 43941,  45457 

635 42855,43101 

648 42042,  42045,  44661 

660 42286,  42856 

679 41839,  42826.  43295, 

43296,  43297.  43634,  43941, 
43942,  44431,  44432,  44858, 
44859,  45459,  45460,  46153 
PropoMd  RuIm: 

17 41903,  42058,  42250, 

43132.  44171,  44470,  44883 

20 44384 

32 43834 

36 43834 

226 44683 

600 42335,  43137,  45501 

622 41905.  42068.  44884 

635 44885 

648 42071.  43137,  43138, 

45938. 

649 .-...„ 45501 

660 44475 

679 „ 42080 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  24, 
1999 

EDUCATION  DEPARTMENT 

Postsecondary  education: 

William  D.  Ford  Federal 
Direct  Loan  Program; 
put)lished  8-24-99 

ENERGY  DEPAFITMENT   . 

Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation: 
State  Energy  Program; 
Special  Projects  funding; 
comment  request; 
published  8-24-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  wa^te  program 
authorizationi : 
Idaho;  publisf.sd  6-25-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives: 
Paper  and  papertx>ard 
components— 
Poiyetfiylene  glycol 

morwisotridecyl  ether 

sulfate,  sodium  salt; 

published  8-24-99 
Tetrakis(hydroxymethyl) 

phosphonium  sulfate; 

published  8-24-99 

INTERIOR  DEPARTMENT 

H— ringt  and  Appeals 
Omce,  Interior  Department 

Hearings  and  appeals 
procedures: 
Indian  affairs- 
Indian  trust  estates; 
summary  distritMJtions 
authority;  published  8- 
24-99 

POSTAL  SERVICE 

International  Mail  Manual: 
Glot>al  Package  Link 
servKe — 

Argentina;  published  8-24- 
99 

TRANSPORTATION 
DEPARTMENT 

FMIenri  Aviation 
Administration 

Airworthiness  directives: 
Airtxis;  published  8-9-99 
BeH;  published  8-9-99 


Boeing;  published  8-9-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in 
California;  comments  due  by 
8-30-99;  published  7-29-99 

AGRICULTURE 

DEPARTMENT 

Cooperative  State  Research, 

Education,  and  Extension 

Service 

Grants: 
Land-grant  institutions  (1890 
and  1862);  agricultural 
research  and  extension 
activities;  matching  funds 
requirements  for  formula 
funds;  comments  due  by 
9-3-99;  published  8-4-99 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  stamp  program: 
Retail  food  store  definition 
and  program  authorization 
guidance;  comments  due 
by  8-30-99;  published  6- 
30-99 

AGRICULTURE 
DEPARTMENT 
Operations  Office 

Dona'ion  of  excess  research 
equipment;  priorities  and 
administrative  guidelines; 
comments  due  by  8-30-99; 
published  7-29-99 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Nortfieastem  United  States 
fisheries — 

Nortfieast  multispecies; 
comnrtents  due  by  9-2- 
99;  published  8-3-99 
Spiny  dogfish;  comments 
due  by  8-30-99; 
published  6-29-99 

ENERGY  DEPARTMENT 

Assistance  to  foreign  atomic 

energy  activities: 

Miscellaneous  amendments; 
comments  due  by  8-31- 
99;  published  7-2-99 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Oil  pipelines: 
Annual  report;  technical 
conference;  comments 
due  t>y  9-1-99;  published 
8-23-99 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Washington;  comments  due 
by  8-30-99;  published  7- 
30-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-1-99;  published  8- 
2-99 
National  priorities  list 
update;  comments  due 
by  9-3-99;  published  8- 
499 

FEDERAL  TRADE 
COMMISSION 

Industry  guides: 
Jewelry,  precious  metals, 
and  peiwter  industries; 
comments  due  by  8-31- 
99;  published  7-9-99 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Historic  preference,  for  use 
in  acquisition  of  leasehold 
interests  in  real  property; 
comments  due  tJy  8-30- 
99;  publisfied  6-30-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Mammography  quality 
standards;  comments  due 
by  8-31-99;  published  6- 
f,       17-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administratton 
Medk»re  emd  Medicaid: 
Hospital  participation 
conditions;  patients'  rights; 
comments  due  by  8-31- 
99;  published  7-2-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
National  Institutes  of  Health 

Fellowships,  internships, 
training: 

National  Research  Service 
Awards;  comments  due 
by  8-30-99;  published  6- 
30-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
HUD-owned  properties: 
HUD-acquired  single  family 
property  dispositior>— 
Officer  Next  Door  Sales 
Program;  comments 


due  by  8-31-99; 
published  7-2-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Federal  claims  collection; 

comments  due  by  8-30-99; 

published  6-30-99 

iNTERiOR  DEPARTMENT 
Nationai  Park  Service 

Concession  contracts; 
solicitation,  award,  and 
administration;  comments 
due  by  8-30-99;  published 
6-30-99 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Ubrary  of 
Congress 

Copyright  office  and 
procedures: 
Subscription  digital 
trar>smlssions;  notice  and 
recordkeeping;  comments 
due  by  9-3-99;  published 
8-4-99 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Freedom  of  Information  Act; 

implementation;  comments 

due  by  8-31-99;  published 

7-2-99 
Privacy  Act;  implementation; 

comments  due  by  8-31-99; 

published  7-2-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  uniorw: 

Undercapitalized  federally- 
insured  credit  unions; 
prompt  corrective  action 
system 
Correction;  comments  due 

by  8-31-99;  published 

8-17-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Voting  rights  program; 
comments  due  by  9-2-99; 
published  8-3-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Portugal;  securities 
exemption  for  purposes  of 
trading  futures  contracts; 
comments  due  by  8-30- 
99;  published  7-29-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
New  Jersey;  comments  due 

by  8-31-99;  published  7-6- 

99 
Oregon;  comments  due  by 

8-30-99;  published  6-29- 
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CONGRESS 
ice.  Library  of 


digital 

ons;  notice  and 
ping;  comments 
3-99;  published 


lized  federally- 
-edit  unions; 
trrective  action 

i;  comments  due 
-99;  published 


icurities 

1  for  purposes  of 
tures  contracts; 
>  due  by  8-30- 
*)ed  7-29-99 


serations: 

';  comments  due 

19;  published  7-6- 

mments  due  by 
published  6-29- 


TRANSPORTATION 
DEPARTII^4'*<T 
FAdwal  Aviation 
Adminlstr^iion 

Ainworthine»s  directives: 
Airbus;  (kimments  due  by  9- 

3-99;  published  8-4-99 
Boeing;  a>mments  due  by 

8-30-9ft  published  6-29- 

99       li 

Eurocop<^r  Deutschland; 

comments  due  by  8-30- 

99;  punished  7-1-99 
Eurocop^  France; 

comm^hts  due  by  8-30- 

99;  published  6-29-99 
Fokker;  comments  due  by 

8-31 -99t  published  8-6-99 
LockheeO;  comments  due 

by  8-3D-99;  published  7- 

14-99 

McOonn^t  Douglas; 
commdftts  due  by  8-30- 
99;  published  7-14-99 

Overland  Aviation  Services; 

commdftts  due  by  9-3-99; 

published  7-12-99 
Precise  fight,  Inc.; 

comments  due  by  8-30- 

99;  put)|ished  7-7-99 

Short  Brotiers;  comments 
due  by  0-3-99;  published 
8-4-99||  • 

Stemme  QmbH  &  Co.  KG; 
commertts  due  by  8-30- 
99;  published  7-21-99 
Class  E  airispace;  comments 

due  by  &-80-99;  published 

7-13-99 


TRANSPORTATION 
DEPARTMENT  -» 

Federal  Highway. 
Administration 

Motor  carrier  safety  standards: 

Inspection,  repair,  and 
maintenance — 

Intermodal  container 
chassis  and  trailers; 
comments  due  by  8-30- 
99;  published  5-5-99 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
wrth  "HLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individutd 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 


H.R.  211/P.L  lOS'lS 

To  designate  the  Federal 
building  and  United  States 
courthouse  located  at  920 
West  Riverside  Avenue  in 
Spokane,  Washington,  as  the 
"Thomas  S.  Foley  United 
States  Courthouse",  and  the 
plaza  at  the  south  entrance  of 
such  building  and  courthouse 
as  the  "Walter  F.  Horan 
Plaza".  (Aug.  17,  1999;  113 
Stat.  230) 

H.R.  1219/P.L.  106-49 

Construction  Industry  Payment 
Protection  Act  of  1999  (Aug. 
17,  1999;  113  Stat.  231) 
H.R.  1S68/P.L.  106-50 

Veterans  Entrepreneurship  and 
Small  Business  Development 
Act  of  1999  (Aug.  17,  1999; 
113  Stat.  233) 

H.R.  1664/P.L.  106-51 

Emergency  Steel  Loan 
Guarantee  and  Emergency  Oil 
and  Gas  Guaranteed  Loan  /Vet 
of  1999  (Aug.  17,  1999;  113 
Stat.  252) 

H.R.  2465/P.L  106-52 

Military  Constructk)n 
Appropriations  Act,  2000  (Aug. 
17,  1999;  113  Stat.  259) 

S.  507/P.L.  106-53 

Water  Resources  Devekspment 
Act  of  1999.  (Aug.  17,  1999; 
113  Stat.  269) 

S.  606/P.L.  106-54 

For  the  relief  of  Global 
Exploration  and  Development 
Corporation,  Ken'-McGee 


Corporatmn,  and  iCerr-McGee 

Chemical,  LLC  (successor  to 
Ken^-McGee  Chemical 
Corporation),  and  for  other 
purposes.  (Aug.  17.  1999;  113 
Stat.  398) 

S.  1546/P.L  106-55 

To  amend  the  Intematkxial 
Religk>us  Freedom  Aict  of  4 
1998  to  provide  additional 
administrative  authorities  to 
the  United  States  Commisskxi 
on  International  Religious 
Freedom,  and  to  make 
technrcal  corrections  to  tfiat 
Act,  and  for  otfier  purposes. 
(Aug.  17,  1999;  113  Stat.  401) 
Last  List  August  18,  1999 
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Notification  Service 
(PENS) 


PENS  is  a  free  etectronk:  mail 
notifk:ation  service  of  newly 
enacted  public  laws.  To    ' 
subscribe,  send  E-mail  to 
listservOwww.gsa.gov  with 
the  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notificatidn  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
servrce.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


The  United  States  Government  Manual 
1998/1999 
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agency's  "Sources  of  Information"  section,  which  provides 
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publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


njKJCATKMB  *  PB«OOCMS  *  BJECTNOMC  mOOUCre 


Ofdif  ProoMSIng  Cods: 

•  7917 


Chturge  your  order. 
IfBEaayt 

To  fax  your  orders  (202)  512-2250 1 

Phone  your  orders  (202)  512-1800 


I    I  Y£S,  please  send  me copies  of  The  United  States  Government  Manual  1998/99, 

S/N  069-000-(X)076-2  at  $41  ($50  foreign)  each. 

Total  cost  of  my  order  is  $ Price  indudes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


I I  GPO  Deposit  Account 

r~l  VISA      [J  MasterCard  Account 

I  I  I  I  I  I  I  I 


l-D 


City.  State.  ZIP  code 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


Daytime  (rfione  including  area  code 


Purchase  order  number  (optional) 
MqrT 


YES     NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


11/3 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

^^^lliam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n)  .-. $61.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I)  r $69.00 


Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


(Bev.3a«8) 


The  authentic  text  behind  the  news  . . . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
tcKlate  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
Presidenf  s  public  speeches, 
statements,  messages  to 
Cor>gress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilatioo  of 

Presidential 
Documents 


^'t!!>< 


'*«0;»9»** 


Monday.  Imiurf  13. 1M7 
Volune  33 — Number  2 
Page  7-40 


The  Weekly  Compilation  cames  a 
MoTKlay  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominatk>ns  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


•digest  of  other  PreskJentiai 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterty. 

PubHshed  by  the  Office  of  the 
Federal  Register,  National 
Archhres  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Ovdif  PrecMiinQ  CodK 

♦5420 


C/Mige  your  orctor. 

iraEtmyt 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

I I  Y£S,  please  enter one  year  subscriptions  for  the  Weeidy  CompOatHMi  of  Presidential  Documoits  (PD)  so  I  can 

Iceep  up  to  date  on  Presidential  activities. 

CH  $137.00  First  Class  Mail        D  $80.00  Regular  Mail 

The  total  cost  of  my  (Mrder  is  $ Price  indndes  r^ular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account        |    |    |    |    |    |    |    |-n| 
L_]  VISA      CU  MasterCard  Account 


Conqiany  or  personal  name 

(Please  type  or  print) 

Addhioaal  address/attention  Bne 

Street  address 

Gty.  Stale,  ZIP  code 

Daytime  phooe  including  area  code 

YES    NO 

n 


I 


(Credit  card  apiralion  date) 


Tlumkyoufwl 
your  order! 


Andtoiizing  signature  ii/3 1 

> 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


dentiai 
House 
lexes  are 


mica  of  the 

lational 

trds 


HB 


202)  512-2250 
202) 512-1800 

Is  (PD)  so  I  can 


id  to  change. 


r  Documents 

rm-n 




TTumk  you  fori 
your  order! 

U/3 


5250-7954 


1 

6 
3 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


-25-99 
to\.  64 


No.  164 


Wednesday 
August  25,  1999 


Z      E 


I      1 


s      s 


United  States 
Government 
Printing  Office 

SUPERINTENOpNT 
OF  DOCUMENtS 
Washington.  DJd  20402 


PERIODICALS 

Postage  and  Fees  Paid 
US  Government  Pnntjng  Office 

(ISSN  0097-6326) 


OFFICIAL  BuiflESS 
Penally  fof  phyae  use,  $300 


A***************  *  3- Dl Gl T 

A  FR    UMI   345U  DEC   99 

UM2 

PER30D3Cf^LS    CHECK    lYi 

PO    BOX    1346 

P>WN   ARBOR  m      48106 


481 


rol.  64 

fages 


Mo. 

462(7-<4 


II 


Pol.  64        ^o.  164 
fages  46257-<46558 


Wednesday 
August  25,  1999 


n 


Federal  Register  /  Vol.  64,  No.  164  /  Wednesday,  August  25,  1999 


The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  me  official  edition. 

The  Fednral  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

DoriiTTients  ars  on  file  for  piihlir  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

Tlw  seal  of  the  NatJonal  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Rcwister  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2, 1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess^po.gov;  by  fax  at 
^02)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Rraister  paper 
edition  is  S555,  or  $607  for  a  combined  Federal  Rndster,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (lSa) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
torei^  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register.  ^ 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  64  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


® 


PUBUC 
Subscriptions: 
Paper  or  fiche  202-512-11 

Assistance  with  public  subscriptions  512-48 

General  online  information  202-512-1530;  1-888-293-64S 

Single  copies^ck  copiesr 

Paper  or  fiche  512-11 

Assistance  with  public  single  copies  512-180^ 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-524^ 

Assistance  with  Federal  agency  subscriptions  523-524 


Printed  on  recycled  paper. 


in 


oritents 


Federal  Register 
Vol.  64,  No.  164 
Wednesday,  August  25,  1999 


\dvisory  Commission  on  Electronic  Commerce 

See  Elecil^onic  Commerce  Advisory  Commission 

\frican  Development  Foundation 
3T1CES  I ;  , 

leeting^l  Sunshine  Act,  46336 

h 
^gricutture  Department 

See  Food  and  Nutrition  Service 

See  Forest  Service 

\rmy  Department 

ICES 

Patent  liuenses;  non-exclusive,  exclusive,  or  partially 
excljilsive: 
Steveni  Institute  of  Technology,  46362 

^hildreii  land  Families  Administration 

3TICES    ! 
Agency  ^formation  collection  activities: 

Submijslsion  for  OMB  review;  comment  request,  46394- 
46^95 
Jrant  anjd  cooperative  agreement  awards: 

Newark,  NJ,  46395 

^ivil  Rights  Commission 

3TICES  I 

leetingS;!  State  advisory  committees: 

Maryland,  46340 

Missouri,  46340 

BSt  Guard 

4ULES 

rawbri(|ee  operations: 

Massachusetts,  46274-46275 

New  York,  46275-46276 
Ports  and  waterways  safety: 

Buzzards  Bay,  MA;  sunken  fishing  vessel  CAPE  FEAR; 
safety  zone,  46276-46277 
Regattas  and  marine  parades: 

Mears  Point  Marina  and  Red  Eyes  Dock  Bar  Fireworks 
Di$J)lay,  46272-46273 

Patapstp  River,  MD;  fireworks  display,  46273-46274 
PROPOSED  RULES 
Drawbridge  operations: 

Maine,  46322-46325 
3TICES    It 
leetingsj  j 

Chemidil  Transportation  Advisory  Committee,  46468 

smmer^  Department 

See  hiterbjational  Trade  Administration 
See  Natidial  Oceanic  and  Atmospheric  Administration 
lOTICES 

Vgency  injformation  collection  activities: 
Submission  for  OMB  review;  comment  request,  46340 

nmodHy  Futures  Trading  Commission 

llULES 

ganization,  functions,  and  authority  delegations: 
Headqit^ers  offices;  address  change  and  office  and 
peitsonnel  title  changes;  correction,  46270-46271 


NOTICES 

Contract  market  proposals: 
Chicago  Board  of  Trade  et  al.;  statutory  exemptions. 

46356-46361 
New  York  Mercantile  Exchange —    . 
Mid-Columbia  electricity,  46361 

Defense  Department 

See  Army  Department 
RULES 

Acquisition  regulations: 
Taxpayer  identification  numbers  and  commercial  and 
government  entity  codes 
Correction,  46474 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  46361 
Meetings: 
Defense  Intelligence  Agency  Science  and  Technology 
Advisory  Board,  46361-46362 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  46362- 
46363 

Electronic  Commerce  Advisory  Commission 

NOTICES 

Meetings,  46336 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Reemployment  assistance  and  training  for  eUgible 
workers;  innovative  methods,  46409-46418 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 
JEA  Circulating  Fluidized  Bed  Combustor  Project,  FL. 
46363-46364 
Grants  and  cooperative  agreements;  availability,  etc.: 
Computational  Structural  Biology,  46364—46365 
Nuclear  Physics  Outstanding  Jimior  Investigator  Proa-am, 
46365 
Natural  gas  exportation  and  importation: 
TransCanada  Pipelines  Ltd.,  46365-46366 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Colorado,  46279-46290 
Hazardous  waste  program  authorizations: 
Louisiana,  46302-46316 
North  Carolina.  46298-46302 
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Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricidtural  commodities: 
Desmedipham,  46290-46292 
Pyridate,  46292-46298 
PnOPOSED  RULES 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Colorado,  46331-46332 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsylvania,  46325-46331 
Hazardous  waste: 
Identification  and  listing — 
Chlorinated  aliphatics  production  wastes,  46475—46539 
Hazardous  waste  program  authorizations: 
Louisiana,  46332-46333 
North  Carolina,  46332 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  46333-46335 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  46375—46376 
Submission  for  OMB  review;  comment  request,  46376- 
46377 
Pesticide,  food,  and  feed  additive  petitions: 
Cabot  Corp.,  46378-46382 
Entek  Corp.  et  al.,  46382-46389 
Pesticide  registration,  cancellation,  etc.: 

R.T.  Vanderbilt  Co.,  Inc..  et  al.,  46377-46378 
Pesticides;  experimental  use  permits,  etc.: 

American  Cyanamid  Co.  et  al.,  46389 
Reports  and  guidance  documents;  availability,  etc.: 
Concentrated-animal  feeding  operations;  guidance 
manual  and  example  NPDES  permit,  46390 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Storm  water  discharges — 
Construction  activities;  general  permit.  46391 
Water  pollution  control: 
No  cQscharge  zone  determinations — 
Florida,  46390-^6391 

Exeeutiva  Office  of  the  President 

See  Science  and  Technology  Policy  Office 

Federal  Aviation  Adminletration 

RULES 

Airworthiness  directives: 

Boeing,  46259-46262 
Class  B  and  Class  D  airspace;  correction,  46262-46263 
Class  E  airspace,  46264-46267 

Federai  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
Florida,  46316 
Illinois,  46316 

Federal  Election  Commission 

PROPOSED  RULES 
Rulemaking  petitions: 
Bopp,  James,  Jr.,  46319-46320 

FMeral  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  gorporate  regulation  filings: 
Illinois  Power  Co.  et  al..  46368-46369 


San  Diego  Gas  &  Electric  Co.  et  al.,  46369-46374 
Enviroimiental  statements;  availability,  etc.: 

ANR  Pipeline  Co.,  46374 
Hydroelectric  applications,  46374—46375 
Applications,  hearings,  determinations,  etc.: 

Alliance  for  Cooperative  Energy  Services  Power 
Marketing  LLC,  46366 

El  Paso  Natural  Gas  Co.;  correction,  46474 

Metropolitan  Chicago  Healthcare  Council  Shared 
Services,  Inc.,  46366 

Northern  Indiana  Public  Service  Co.,  46366 

Paiute  Pipeline  Co.,  46366-46367 

Select  Energy,  Inc.,  et  al.;  correction,  46474 

Sithe  Mystic  LLC  et  al.,  46367-46368 

South  Georgia  Natiual  Gas  Co.,  46368 

Venice  Gathering  System,  L.L.C.;  correction,.46474 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  46392 
Investigations,  hearings,  petitions,  etc.: 
Imex  Shipping  Inc.,  46392 

Federal  Mine  Safety  and  Heeltli  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  46422 
Federal  Railroad  Administration 

NOTICES 

Meetings: 
Small  business  communication  and  enforcement  policies 
and  procedures;  small  entity  definition,  46468-46470 1 

Federal  Trade  Commission 

RULES 

Practice  and  procedure: 
Effective  relief  provision  where  parties  consent  to  entry 
of  cease  and  desist  order;  consent  setUements 
comment  period  shortened,  46267-46270 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  46392-46394 

Rsli  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

American  peregrine  falcon,  46541-46558 
NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
Little  Pend  Oreille  National  Wildlife  Refuge,  WA,  46404- j 
46405 
Endangered  and  threatened  species  permit  applications, 
46405 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Polymers — 
Nylon  6/12  copolymer  resins,  46271-46272 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  46395-46396 
Proposed  collection;  comment  request;  correction,  46397 
Submission  for  OMB  review;  comment  request,  46397- 
46399 
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Reports  and  guidaQce  documents;  availability,  etc.: " 
Medktal  devices — 
Eleiotro-optical  sensors  for  in  vivo  detection  of  cervical 
cancer  and  its  preciu^ors;  industry  guidance, 
;  46399-46400 
Mediioated  feeds  use  for  minor  species  (extra-label); 
Impliance  policy  guide,  46400 


r 


Food  a0d  Nutrition  Servic* 

PROPOSE  RULES 
Child  nii^trition  programs: 
Natidi^al  school  limch,  school  breakfast,  sununer  food 
Service,  and  child  and  adult  care  food  programs: 
yfgetable  protein  products  requirements 
itiodification,  46319 
notices' 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  46336-46337 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Boise  National  Forest,  ID,  46337-46339 
Ocala  National  Forest,  FL,  46339-46340 

I  Geological  Survey 

NOTtCESJI 
I  Meeting!: 

National  Cooperative  Geologic  Mapping  Program 
Advisory  Committee,  46405 

I  Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
I  See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 

Health  Care  Rnancing  Administration 

NOTICES 

I  Agency  information  collection  activities: 

Proposed  collection;  conunent  request,  46400-46401 
Subnli$sion  for  0MB  review;  comment  request,  46401 

I  Health  Resources  and  Services  Administration 

I  NOTICES 

I  National  vaccine  injiuy  compensation  program: 
Petitipns  received,  46401-46404 

,      IL_ 

interior  Ipepartment 

I  See  Fislk'and  Wildlife  Service 
See  Geological  Siuvey 
I  See  Land  Management  Biueau 
I  See  Minerals  Management  Service 

JNOnCES 

|Meeting|S|: 

Blac^^one  River  Valley  National  Heritage  Corridor 
~         ission,  46404 


I  Internal  Revenue  Service 

IpROPOS^O  RULES 

[income  t^es: 

Tax-e:  ^mpt  bonds  issued  by  State  and  local  governments; 
aj  1  titrage  and  related  restrictions;  definition  of 
ii '  ^estment-type  property,  46320-46322 


international  Trade  Administration 

NOTICES 
Antidumping: 
Brass  sheet  and  strip  from — 

Canada,  46344-46349 
Porcelain-on-steel  cooking  ware  from — 

China,  4634^-46350 
Silicomanganese  from — 

China.  46350 
Stainless  steel  bar  from — 

India,  46350-46354 
Antldiunping  and  countervailing  duties: 
Cut-to-length  carbon-quality  steel  plate  products  from — 

Various  countries,  46341-46343 
Cut-to-length  carbon  steel  plate  from — 

Various  countries,  46343-46344 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Electrolytic  manganese  dioxide  &t>m — 

Greece  and  Japan,  46407 
Mechanical  liunbar  supports  and  products  containing 

same,  46408 
Sjmthetic  indigo  from —  ^ 

China,  46408-46409  *^ 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
AlliedSignal  Inc.  et  al„  46409 
Material  Service  Corp.,  46409 

Liibor  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 
Wyoming,  46405—46406 

IMaritime  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  46470- 
46471 

Minerals  Management  Service 

NOTICES 

Enviroiunental  statements;  availability,  etc.: 
Gulf  of  Mexico  OCS— 
Chevron  U.S.A.  Inc;  IDestin  Dome  56  Unit  development 
and  production  plan  and  right-of-way  pipeline 
application,  46406-46407 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Conunission 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Ffshery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Gulf  of  Alaska  groundfish,  46317 
Pacific  cod,  46317-46318 
NOTICES 
Meetings: 
New  England  Fishery  Management  Council,  46354-46355 
Pacific  Fishery  Management  Council,  46355 
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Nuclear  Regulatory  Commiaalon 

PROPOSED  RULES 

Special  nuclear  material;  domestic  licensing: 

Rulemaking  activities;  meeting,  46319 
NOnCES 
Environmental  statements;  availability,  etc.: 

Portland  General  Electric,  46422-46424 
Meetings;  Sunshine  Act,  46424 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  46424-46455 
Reports  and  guidance  documents;  availability,  etc.: 

Nuclear  bj^roduct  material;  risk  review,  46456 

PanakNi  and  Walfara  Banafits  Administration 
Nonccs 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Chase  Manhattan  Bank  et  al.,  46419-46422 

Paraonnal  Managaniant  Ofnca 

RULES 

Absence  and  leave: 
Restored  annual  leave;  Year  2000  (Y2K)  computer 
conversion  efforts,  46257-46259 

Poaial  Sarvica 

RULES 

International  Mail  Manual: 
Global  Direct— Canada  Publications  Mail,  46277-46279 

PubNc  HaaNh  Sarvica 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Sdanca  and  Technology  Poliey  Offlca 

NOTICES 

Agency  information  collection  activities: 
Sulmiission  for  0MB  review;  comment  request,  46391- 
46392 

SacurWias  and  Exchange  Commlsaion 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  46465-46466 

Applications,  hearings,  determinations,  etc.: 
Equitable  Life  Assurance  Society  of  U.S.  et  al,  46456- 

46462 
Van  Wagoner  Funds,  Inc.,  et  al.,  46462-46465 

Sman  Bualnass  Administration 

NOTICES 

Disaster  loan  areas: 
Utah,  46466 

Stala  Dapartmant 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  46466 


Grants  and  cooperative  agreements;  availability,  etc.: 
International  collaborative  projects  in  science  and 
technology — 
Spain  and  United  States,  46466-46467 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Kansas  Eastern  Railroad,  Inc.,  46471 

Transportation  Department . 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  Maritime  Administration 
See  Surfece  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Nevis  Express,  46467-46468 

Treasury  Department 

See  Internal  Revenue  Service 

NOTICES 

Meetings: 

International  Financial  Institution  Ad\isory  Conunission,  | 
46471-46472 

International  Monetary  Fimd  Advisory  Committee,  46472 1 

United  States  information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Drawings  of  Annibale  Carracci,  46472-46473 
Gold  of  the  Nomads:  Sc)rthian  Treasures  from  Ancient 

Ukraine,  46473 
Masks:  Faces  of  Culture,  46473 
Tilman  Riemenschneider:  Master  Sculptor  of  the  Late 
Middle  Ages,  46473 
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Part  11 

Environmental  Protection  Agency,  46475-46539 

Part  III 

Department  of  Interior,  Fish  and  Wildlife  Service,  46541- 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

I  I 

5CFRP^t630 

RIN  3206-14171 

lAbsanceiind  Lmv«;  Um  of  Restored 
■Annual  Lnave 

IaGENCY:  Office  of  Personnel 

iManagenient. 

Iactiow:  F^faal  rule. 

|sUMMARY||rhe  Office  of  Personnel 
iManageni^nt  is  issiiing  final  regulations 
■to  aid  ageiiicies  and  employees  involved 
lin  Year  2000  (Y2K)  computer 
Iconversiaa  efforts.  The  regulations 
Iprovide  that  excess  annual  leave 
Iforfeited  by  employees  who  are  unable 

to  schedule  and  use  their  leave  as  a 
asult  of  Y3K  computer  conversion 

sfforts  will  be  deemed  to  have  been 

scheduled  in  advance  and  therefore 

sligible  for  restoration. 

EFFECTIVE  DATE:  August  25,  1999. 
I  FURTI^^R  mFORMATION  CONTACT: 

Sharon  HWzberg,  (202)  606-2858.  FAX 

K202)  606<-0824,  or  email  to 

}ayleave^pm.gov. 

JPPLEMEllrARY  MFORMATION:  On  June 
14, 1999,  the  Office  of  Personnel 

tanagemlekit  (OPM)  published  proposed 

latioii$  (64  FR  31735)  that  would 
provide  relief  to  Federal  employees 

ivolved  in  Year  2000  (Y2K)  computer 
conversion  efforts.  Many  of  these 
Bmployees  would  have  faced  the 
jossible  forfeiture  of  "use  or  lose" 

lual  leave  because  they  must  remain 
on  the  job  until  the  Y2K  computer 
[:onversioQs  have  been  implemented 

id  thoroi^ghly  tested.  Under  the 
lormal  rul^s,  agencies  would  be  faced 

irith  the  aidministrative  burden  of 
bcheduling,  canceling,  and  restoring 
puch  leave  for  these  Employees  at  a  time 

fhen  all  available  attention  and  energy 
khould  be  I  focused  on  Y2K  conversion 
pfforts.  Therefore,  OPM  issued  proposed 


regulations  to  simplify  the  procedures 
for  restoring  annual  leave  forfeited  as  a 
result  of  the  Y2K  exigency.  Section 
630.310(a)  of  title  5,  Code  of  Federal 
Regulations,  as  added  by  these  final 
regulations,  deems  the  Y2K  computer 
conversion  project  an  exigency  of  the 
public  business  and  establishes  January 
31,  2000,  as  the  Govemmentwide 
^  termination  date  for  the  Y2K  exigency. 
In  addition,  imder  §  630.310(b),  annual 
leave  forfeited  as  a  result  of  ihe  Y2K 
exigency  is  deemed  to  have  been 
scheduled  in  advance  for  the  piupose  of 
satisfying  the  requirements  in  5  U.S.C. 
6304(d)  and  5  CFR  630.308. 

The  30-day  comment  period  closed  on 
July  14, 1999.  During  the  comment 
period,  OPM  received  six  comments, 
five  from  agencies  and  one  fit>m  an 
individual.  The  agency  that  initially 
requested  this  regulatory  action 
expressed  its  gratitude  to  OPM  for 
taking  the  lead  in  protecting  employees 
involved  in  Y2K  conversion  efforts  and 
its  satisfaction  with  the  p^posed 
regulations,  which  they  toimd  well- 
thought  out  and  comprehensive.  The 
other  four  agencies  that  commented  also 
fully  supported  OPM's  proposed 
regulations. 

The  individual  strongly  objected  to 
OPM's  proposed  regulations,  believing 
that  our  regulations  are  not  consistent 
with  the  statute  at  5  U.S.C. 
6304(d)(1)(B).  which  requires  that 
annual  leave  lost  as  the  result  of  an 
exigency  of  the  public  business  may  be 
restored  when  it  was  scheduled  in 
advance.  We  believe  it  is  necessary  to 
consider  the  intent  of  Congress  and 
what  has  happened  since  the  enactment 
of  the  law.  In  this  case,  we  believe  the 
intent  of  Congress  was  to  have 
employees  use  their  annual  leave. 
However,  when  the  statutes  outlining 
procedures  for  restoration  of  excess 
annual  leave  were  enacted.  Congress 
could  not  have  foreseen  the 
consequences  of  the  law  in  emergency 
situations,  such  as  the  Y2K  computer 
conversion  problem. 

Obviously,  Congress  believes  there  are 
situations  in  which  this  law  needs  to  be 
more  flexible.  For  example,  legislation 
was  enacted  in  1993  to  consider  closiu-e 
of  DOD  installations  as  "an  exigency  of 
the  public  business"  and  to  exempt 
affected  employees  from  the  advance 
scheduling  requirement  in  5  U.S.C. 
6304(d).  Congress  has  set  a  precedent 
for  permitting  the  restoration  of  annual 


leave  without  advance  scheduling. 
While  we  cannot  exempt  employees 
who  have  been  determined  to  be 
necessary  for  Y2K  conversion  from  the 
statutory  requirements,  we  believe  we 
can  provide  that  any  leave  lost  as  a 
result  of  the  Y2K  exigency  can,  by 
regulation,  be  deemed  to  have  been 
scheduled  in  advance  and  therefore 
eligible  for  restoration. 

The  individual  questioned  the  need 
for  the  proposed  regulations,  stating  that 
the  Y2K  conversion  is  not  sufficient 
reason  to  exempt  employees  from  the 
scheduling  requirements.  We  strongly 
disagree.  OPM  recognizes  that  the  Y2K 
conversion  is  a  major  effort  that  has 
required  and  is  continuing  to  require 
employees  to  perform  not  just  their 
regularly  scheduled  work,  but  overtime 
work  on  nights  and  weekends  as  well. 
Fiuther,  we  believe  forcing  employees 
and  agencies  to  go  through  the  charade 
of  scheduling  and  canceling  annual 
leave  that  both  parties  know  cannot  be 
taken  places  an  administrative  burden 
on  agencies  already  dealing  with  other 
problems  caused  by  the  Y2K 
conversion. 

The  commenter  feels  that  employees 
should  have  to  show  they  made  a  "good 
faith  effort"  by  attempting  to  schedule 
annual  leave,  pointing  out  that 
employees  who  forfeited  leave  as  a 
result  of  Government  furloughs  in  1996 
were  required  to  have  scheduled  leave 
in  advance  to  qualify  for  restoration. 
However,  diuing  the  furlough  period  in 
1996,  employees  were  prevented  from 
using  leave  only  briefly,  at  the  end  of 
the  leave  year.  The  Y2K  exigency  has 
prevented  and  will  continue  to  prevent 
employees  from  using  leave  throughout 
the  1999  leave  year.  When  there  is  no 
possibility  that  an  employee  can  be 
away  from  the  workplace,  we  believe 
requiring  efforts  to  schedule  and  cancel 
leave  ffies  in  the  face  of  OPM's 
commitment  to  provide  agencies  with 
the  human  resources  management  tools 
they  need  to  address  Y2K  computer 
conversion  problems. 

The  conmienter  also  objects  to  the 
extension  of  time  limits  for  using 
previously  restored  leave  because  of  the 
preference  given  to  employees  in  the 
Y2K  situation  over  those  ayffected  by 
extended  exigencies  not  related  to  the 
Y2K  conversion  effort.  Extended 
exigencies  are  already  recognized  as 
imique  situations  and  have  special  time 
limits  under  5  CFR  530.309.  The  Y2K 
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conversion  efibit  does  not  qualify  for 
these  special  time  limits  because  it  does 
not  meet  the  definition  of  "extended 
exigency"  in  5  CFR  630.309,  i.e.,  an 
exigency  lasting  more  that  3  years.  OPM 
has  the  authority  to  set  time  limits  for 
using  restored  annual  leave  (5  U.S.C. 
6304(d)(2)),  and  there  is  precedent  for 
extending  the  time  for  using  previously 
restored  leave.  In  regulations  published 
on  December  7, 1994,  OPM  provided 
new  time  limits  for  using  previously 
restored  leave  for  employees  at 
Department  of  Defense  installations 
undergoing  closme  or  realignment. 
Those  employees,  like  employees 
involved  in  Y2K  conversion,  needed  to 
be  at  work  and  also  needed  to  use  their 
previously  restored  leave  or  it  would 
have  been  forfeited  with  no  possibility 
of  further  restoration.  We  believe  the 
situation  experienced  by  employees 
involved  in  the  Y2K  conversion  effort  is 
similar  enough  to  the  experiences  of 
DOD  employees  involved  in  base 
closure  and  realignment  to  justify 
extending  the  time  limits  for  using 
previously  restored  leave. 

Finally,  the  commenter  objects  to  the 
budgetary  implications  of  OPM's^ 
regulations,  saying  that  the  restolition 
of  forfeited  leave  has  cost  implications 
for  agencies  at  a  time  when  many  are 
feced  with  serious  doMmsizing  and 
budget  cuts.  Employees  earn  annual 
leave  as  a  part  of  their  total 
compensation.  When  a  work  situation 
prevents  an  employee  from  scheduling 
annual  leave,  an  agency  is  reqiiired  to 
make  every  effort  to  help  the  employee 
reschedule  that  leave.  If  this  cannot  be 
done  because  of  circumstances  beyond 
the  control  of  the  employee  and  the 
agency,  and  the  employee  forfeits 
annu^  leave  in  excess  of  the  amount 
allowable,  the  employee  must  be  able  to 
have  that  leave  restored  for  use  at  a  later 
date.  We  do  not  believe  the  regulations 
will  increase  costs  for  agencies  because 
employees  would  not  have  forfeited 
large  amounts  of  annual  leave  at  the  end 
of  leave  year  1999.  Most,  if  not  all, 
affected  employees  would  have  gone 
through  the  conventions  of  scheduling 
leave  in  order  to  qualify  for  restoration 
of  forfeited  leava  OPM's  regulations 
merely  simplify  the  procedmes  for 
restoring  forfeited  annual  leave  and 
reduce  the  administrative  burden  on 
agencies.  In  addition,  denial  of 
Restoration  of  forfeited  aimual  leave 
should  never  be  based  on  projected 
budgetary  savings,  but  rather  on  failure 
to  meet  the  requirements  of  5  U.S.C. 
6304(d)(1). 

An  agency  requested  clarification  of 
§  630.310(e),  which  deals  with 
employees  who  transfer  frt>m  positions 
deemed  necessary  for  Y2K  conversion 


efforts  to  other  positions  diuing  the 
latter  portion  of  leave  year  1999.  The 
agency  asked  whether  this  section 
applies  to  reassignments  within  an 
agency,  transfers  to  positions  at  other 
agencies,  or  both.  The  regulation  applies 
to  any  employee  who  moves  from  a 
position  deemed  essential  to  Y2K 
conversion  efforts  to  a  position  not 
deemed  essential  for  those  purposes. 
The  agency  also  asked  which  agency 
would  then  be  responsible  for 
exempting  the  employee  irom  the 
scheduling  requirement.  If  a  transfer 
involves  two  agencies,  the  gaining 
agency  will  be  responsible  for 
determining  whether  the  employee 
"was  imable  to  comply  with  the 
advance  scheduling  requirement  due  to 
circumstances  beyond  his  or  her 
control"  and  therefore  should  be  exempt 
frt>m  the  scheduling  requirements  and 
able  to  have  the  forfeited  leave  restored. 

One  agency  requested  that  the 
proposed  date  of  the  exigency  be 
changed  frtim  January  31,  2000,  to 
March  31,  2000,  the  end  of  the  first 
quarter  in  Y2K.  OPM  considered  several 
ending  dates  in  drafting  the  proposed 
regulations.  Lengthening  the  period  of 
the  exigency  would  have  no  bearing  on 
the  employee's  inability  to  use  sufficient 
annual  leave  during  the  1999  leave  year 
to  avoid  forfeitiue.  We  realize  that  there 
may  continue  to  be  computer  problems 
associated  with  Y2K  after  January  31, 
2000.  However,  we  are  confident  that 
employees  will  have  sufficient  time  in 
the  year  2000  to  schedule  and  use  their 
annual  leave  to  avoid  forfeiture.  In 
addition,  a  change  in  the  ending  date  of 
the  wdgency  would  have  no  effect  on 
the  time  limits  for  using  any  restored 
leave.  For  these  reasons,  the  termination 
date  of  the  exigency  remains  January  31, 
2000. 

Another  agency  requested  that  OPM 
consider  extending  the  policy 
established  by  these  final  regulations  to 
other  situations,  as  well.  Such  as 
extension  would  require  the  issuance  of 
further  proposed  regulations  for 
comment.  Since  we  do  not  wish  to  delay 
the  publication  of  the  final  Y2K  leave 
restoration  regulations,  we  will  consider 
this  suggestion  as  we  continue  to  review 
the  Federal  leave  program. 

We  believe  no  changes  are  necessary 
in  the  proposed  regulations.  Therefore, 
we  are  adopting  as  final  the  proposed 
rule  to  provide  that  excess  annual  leave 
forfeited  by  employees  who  are  unable 
to  schedule  and  use  their  leave  as  a 
result  of  Y2K  computer  conversion 
efforts  will  be  deemed  to  have  been 
scheduled  in  advance  and  therefore 
eligible  for  restoration. 


Waiver  of  Delay  in  E£fective  Date 

Pursuant  to  5  U.S.C.  553(d)(3),  we 
find  that  good  cause  exists  to  make  this 
rule  effective  in  less  than  30  days  in 
order  to  give  agencies  ample  time  to 
plan  and  implement  procedures  prior  to 
the  end  of  the  leave  year.  An  immediate 
effective  date  is  necessary  to  provide 
agencies  with  an  additional  human 
resources  management  tool  to  address 
Y2K  computer  conversion  problems. 

Regulatory  Flexibility  Act 

I  certify  that  these  regidations  Moll  not| 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

E.0. 12afi6,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866.1 

List  of  Sub|ect8  in  5  CFR  Part  630 

Government  employees. 
Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 

Accordingly,  OPM  is  amending  part 
630  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  6311;  §630.301  also 
issued  under  Pub.  L.  103-356, 108  Stat.  34101 
§630.303  also  issued  under  5  U.S.C.  61 33(a);  f 
§§630.306  and  630.308  also  issued  under  5 
U.S.C.  6304(d)(3).  Pub.  L.  102-484, 106  Stat. 
2722,  and  Pub.  L.  103-337. 108  Stat.  2663; 
subpart  D  also  issued  tmder  Pub.  L.  103-329,| 
108  Stat.  2423;  §63aS01  and  subpart  F  also 
issued  under  E.0. 11228,  30  FR  7739.  3  CFR. 
1974  Comp..  p.  163;  subpart  G  also  issued 
under  5  U.S.C.  6305;  subpart  H  also  issued 
under  5  U.S.C.  6326;  subpart  I  also  issued 
under  5  U.S.C.  6332.  Pub.  L.  100-566, 102 
Stat.  2834.  and  Pub.  L.  103-103. 107  Stat. 
1022;  subpart  Jalso  issued  under  5  U.S.C. 
6362.  Pub.  L.  100-566,  and  Pub.  L.  103-103;  | 
subpart  K  also  issued  under  Pub.  L.  102-25, 
105  Stat.  92;  and  subpart  L  also  issued  undei^ 
5  U.S.C.  6387  and  Pub.  L.  103-3. 107  Stat. 
23. 

Subpart  C— AnniMl  Lmv* 

2.  In  §  630.308,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  630.306    Scheduling  of  annual  leave. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  §  630.310,  before  | 
annual  leave  forfeited  under  section 
6304  of  title  5,  United  States  Code,  may  I 
be  considered  for  restoration  under  that 
section,  use.  of  the  annual  leave  must 
have  been  scheduled  in  writing  before 


{630.310  i  IScI 
•fnp(oy«e#>de 
2000  commute 


the  start  6 
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the  third  biweekly  pay 


period  pijipr  to  the  end  of  the  leave  year. 

*        *    I :  *        *        • 

3.  A  ne|\4r  §  630.310  is  added  to  read 
I  as  follow$| 

1630.310    {Scheduling  of  annual  laava  by 
amp(oy«e#>detennin«d  necessary  for  Year 
1 2000  eompiHtr  conversion  efforts. 

(a)  Year  12000  computer  conversion 

I  efforts  are  deemed  to  be  an  exigency  of 
■  the  public  business  for  the  purpose  of 
restoring  i^nnual  leave  forfeited  under  5 
U.S.C.  6304.  This  exigency  terminates 
|on  Januaipr  31,  2000. 

(b)  For  pny  employee  who  forfeits 

J  annual  le^e  imder  5  U.S.C.  6304  at  the 
I  beginning  of  leave  year  2000  because 
I  the  agency  determined  the  employee's 
[services  Mmre  required  diuing  the  Year 
1 2000  computer  conversion  exigency,  the 
I  forfeited  ^ilmual  leave  is  deemed  to  have 
I  been  scheduled  in  advance  for  the 
[purpose  p|  5  U.S.C.  6304(d)(1)(B)  and 
|§630.208i| 

(c)  Animal  leave  restored  imder  5 
lU.S.C.  63tM(d)  because  of  the  Year  2000 
Icomputer  conversion  exigency  must  be 
■scheduled  and  used  not  later  than  the 
[end  of  leave  year  2002. 

.    (d)The|time  limits  established  under 
lparagrapl|^  (a)  and  (b)  of  §  630.308  for     . 
lusing  previously  restored  annual  leave 
Ido  not  apply  for  the  period  during 
Iwhlch  an  {Employee's  services  were 
Idetermined  necessary  for  the 
IcompletioQ  of  Year  2000  computer 
■conversion  efforts.  On  January  31,  2000, 
|a  new  tim4  limit  will  be  established 

ider  paiagraph  (c)  of  this  section  for 
|all  annua)  leave  restored  to  such  an 
smployeej. ' 

(e)  An  eitiployee  whose  services  were 
letermined  necessary  diuing  the  Year 
2000  computer  conversion  exigency  for 

portion  of  leave  year  1999,  but  who 
subsequently  moves  to  a  position  not 

ivolving  Year  2000  computer 
conversion  efforts,  must  make  a 

aasonable  effort  to  comply  with  the 
scheduling  requirement  in  §  630.308(a). 
The  head  of  the  agency  or  his  or  her 
lesignee  may  exempt  such  an  employee 

3m  the  advance  scheduling 
juiremeikt  in  §  630.308(a)  if  coverage 

ider  paragraphs  (a)  and  (b)  of  this 
ion  terminated  during  leave  year 
1999  and  the  employee  can  demonstrate 

lat  he  or  she  was  unable  to  comply 

ith  the  advance  scheduling 
luiremejiit  due  to  circumstances 

ayond  hi^  or  her  control. 

|FR  Doc.  9^-22081  Filed  &-24-99;  8:45  am) 
CODE  632S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-Nlil-179-AD;  Amendment 
39-11267;  AD  99-18-01] 

RIN2120-AA64 

Airworthiness  Directhfes;  Boeing 
Model  737-700  and  -800  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
700  and  -800  series  airplanes,  that 
currently  requires  revising  the  Airplane 
Flight  Manual  (AFM)  to  prohibit 
operation  of  the  airplane  imder  certain 
conditions;  repetitive  inspections  of  the 
tab  mast  fitting  of  the  elevator  tab 
assemblies  to  detect  cracking;  an 
elevator  tab  freeplay  check;  and 
corrective  actions,  if  necessary.  That  AD 
also  provides  for  optional  terminating 
action  for  certain  repetitive  inspections, 
and  requires  installhig  an  additional 
fastener  on  the  elevator  tab  mast  fitting, 
which  terminates  the  AFM  revision  and 
extends  certain  repetitive  inspection 
intervals.  This  amendment  continues  to 
require  certain  actions,  and  revises  and 
adds  certain  other  requirements.  This 
amendment  is  prompted  by  a  report  of 
a  severe  vibration  incident  on  a  Boeing 
Model  737-800  series  airplane; 
inspection  revealed  fracturing  of  the 
elevator  tab  mast  fitting  and  excessive 
freeplay  in  the  elevator  tab.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  loss  of  controllability  of  the 
airplane  due  to  excessive  freeplay  in  the 
elevator  tab  or  a  free  tab. 

DATES:  Effective  September  9, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
9. 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  25, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
179-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 


3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Gregory  L.  Schneider,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Transport  Airplane  Directorate. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2028;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On  June 
22,  1999,  the  FAA  issued  AD  99-13-51. 
amendment  39-11213  (64  FR  34976. 
June  30,  1999),  applicable  to  certain 
Boeing  Model  737-700  and  -800  series 
airplanes,  to  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
prohibit  operation  of  the  airplane  under 
certain  conditions;  repetitive 
inspections  of  the  tab  mast  fitting  of  the 
elevator  tab  assemblies  to  detect 
cracking;  an  elevator  tab  fi^eplay  check; 
and  corrective  actions,  if  necessary. 
That  AD  also  provides  for  optional 
terminating  action  for  certain  repetitive 
inspections.  In  addition,  that  AD 
requires  installing  an  additional  fastener 
on  the  elevator  taJb  mast  fitting,  which 
terminates  the  AFM  revision  and 
extends  certain  repetitive  inspections. 
That  action  was  prompted  by  a  report  of 
a  severe  vibration  incident  on  a  Boeing 
Model  737-800  series  airplane; 
inspection  revealed  fracturing  of  the 
elevator  tab  mast  fitting  and  excessive 
freeplay  in  the  elevator  tab.  The  actions 
required  by  that  AD  are  intended  to 
prevent  reduced  controllability  of  the 
airplane  due  to  excessive  freeplay  in  the 
elevator  tab  or  a  free.  tab. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  reviewed  and  approved  the 
following  new  service  information: 

•  Boeing  Alert  Service  Bulletin  737-, 
55A1068,  Revision  1,  dated  June  11. 
1999,  describes  procedures  similar  to 
those  described  in  the  original  issue  of 
that  alert  service  bulletin,  as  cited  in  AD 
99-13-51.  However,  Revision  1  adds  a 
close  visual  inspection  (detailed  visual 
inspection)  of  the  elevator  tab  mast 
fitting  and  revises  certain  part  numbers 
and  references  due  to  typographical 
errors  in  the  original  issue  of  the  alert 
service  bulletin. 

•  Boeing  Service  Bulletin  737-55- 
1063.  dated  July  1, 1999,  describes 
procedures  for  replacing  a  cracked 
elevator  tab  mast  fitting  with  a  new, 
improved  fitting.  Such  replacement 
eliminates  the  need  for  repetitive 
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inspections  of  the  elevator  tab  mast 
fittings. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  99- 
13-51  to  continue  to  require  revising  the 
AFM  to  prohibit  operation  of  the 
airplane  under  certain  conditions; 
repetitive  inspections  of  the  tab  mast 
fitting  of  the  elevator  tab  assemblies  to 
detect  cracking;  an  elevator  tab  freeplay 
check;  and  corrective  actions,  if 
necessary.  This  AD  also  continues  to 
provide  for  optional  terminating  action 
only  for  certain  repetitive  inspections; 
and  installing  an  additional  fastener  on 
the  elevator  tab  masl  fitting,  which 
terminates  the  AFM  revision  and 
extends  certain  repetitive  inspection 
intervals.  This  amendment  also 
provides  optional  terminating  action  for 
the  requirements  of  this  AD. 

It  should  be  noted  that,  except  as 
otherwise  provided  for  in  the  AFM 
emergenciy  procedures,  this  AD 
prohibits  the  deployment  of  the  spoilers 
at  speeds  in  excess  of  310  knots 
indicated  airspeed  (IAS)  with  speed 
brakes  extended.  This  AD  also  prohibits 
the  operation  of  the  airplane  above  FL 
390.  The  FAA  recognizes  that  under 
emergency  circumstances,  as  specified 
in  the  AFM,  it  might  become  necessary 
to  deploy  spoilers  in  excess  of  310  knots 
IAS.  In  that  event,  this  AD  requires 
accomplishment  of  the  high  frequency 
eddy  ciurent  (HFEC)  and  detailed  visual 
inspections  of  the  elevator  tab  mast 
fittings  and  of  the  check  of  the  tabs  for 
fr«eplay,  prior  to  further  flight  after 
landing. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  FAA  is  currently 
considering  requiring  the  cujrrently 
optional  terminating  action 
(replacement  of  the  elevator  tab  mast 
fitting  with  a  new,  improved  fitting). 
However,  the  planned  compliance  time 
for  the  replacement  is  sufficiently  long 
so  that  notice  and  opportunity  for  prior 
public  comment  will  be  practicable. 

Determination  of  Rule's  Efiiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opporttmity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 


affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conununications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  Suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sununahzes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  99-NM-179-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

R^ulatory  Impact 

The  regulations  adopted  herein  will    . 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR 11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 


regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
{md  placed  in  the  Rules  Docket. 

A  copy  of  it,  if  filed,  may  be  obtained 
from  the  Rules  Docket  at  the  location 
provided  under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11213  (64  FR 
34976,  Jime  30, 1999),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-11267,  to  read  as 
follows: 

99-18-01    Boeing:  Amendment  39-1 1 267. 
Docket  99-NM-179-AD.  Supersedes  AD 
99-13-51,  Amendment  39-11213. 

Applicability:  Model  737-700  and  -800 
series  airplanes  having  line  numbers  1 
through  190.  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or  I 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (j)  of  this  AD.  The  | 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair| 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been  | 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  controllability  of  the 
airplane  due  to  excessive  freeplay  in  the 
elevator  tab  or  a  free  tab.  accomplish  the 
following: 

Airplane  Flight  Manual  (AFM)  Revision 
Required  by  AD  99-13-51 

(a)  Within  24  clock  hours  after  July  6. 1999 1 
(the  effective  date  of  AD  9»-13-51 . 
amendment  39-11213).  revise  the 
Limitations  Section  of  the  FAA-approved 
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AFM  to  i^  elude  the  following  information. 
This  mayl  <  te  accomplished  by  inserting  a 
copy  of  tl^js  AD  into  the  AFM. 

"Do  not  operate  the  airplane  at  speeds  in 
excess  of  !3lO  knots  indicated  airspeed  (IAS) 
with  speed  brakes  extended.  Do  not  operate 
the  airplane  above  FL  390." 

Action  in  ^vent  of  Speed  Brake  Deployment 

(b)  In  tfc0  event  of  deployment  of  the  speed 
brakes  at  speeds  in  excess  of  310  knots  IAS, 
prior  to  fiuther  flight  after  landing, 
accomplitp  the  requirements  of  paragraph  (c) 
of  this  AD^ 

Inspection  and  Check  Required  by  AD  99- 
13-51 


/itiin 


(c)  Wit$|n  10  days  after  July  6, 1999, 
perform  a  high  frequency  eddy  current 
(HFEC)  iqapection  of  the  elevator  tab  mast 
fitting  of  yte  left  and  right  elevator  tab 
assembly  itb  detect  cracking,  and  a  one-time 
elevator  tkh  freeplay  check  to  detect  frccplay 
of  the  elevltor  tab,  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-55A1068,  dated 
June  9, 1399,  or  Revision  1,  dated  June  11, 
1999.        ! 

(1)  If  nd  cracking  is  found  in  the  elevator 
tab  mast^tting,  repeat  the  HFEC  inspection 
thereafter;  ^t  intervals  not  to  exceed  15  days, 
until  accqr|iplishment  of  the  actions  required 
by  paragraph  (g)  of  this  AD.  After  the 
effective  4ite  of  this  AD,  only  the  HFEC  and 
detailed  vdgual  inspection  required  by 
paragraph  (f)  of  this  AD  shall  be 
accomplisqed. 

(2)  If  anjy  cracking  is  found  in  the  elevator 
tab  mast  fitting,  prior  to  further  flight, 
accomplish  the  requirements  of  paragraph  (h) 
of  this  AD.  I 

(3)  If  anjyj  freeplay  is  found  that  is  outside 
the  limits  specified  in  the  alert  service 
bulletin,  peior  to  further  flight,  perform 
corrective;  jctions  in  accordance  with  the 
alert  servipp  bulletin. 

Note  2:  Joeing  Alert  Service  Bulletin  737- 
55A1068,  ^ated  June  9, 1999,  references 
Boeing  Model  737-600/-700/-800 
Maintenance  Manual  (AMM),  Subjects  27- 
09-91,  27-31-00,  and  51-21-99;  737 
NondestruQtive  Test  (NDT)  Manual  D6- 
37239,  Parte,  Subject  55-00-00;  737 
Structuralil^tepair  Manual  (SRM)  Subject  51- 
20-81;  ano'Operations  Manual  Service 
I  Bulletin  D8-27370-TBC  ("Elevator  Tab 
I  Operational  Limitations"),  dated  June  10, 
1999;  as  additional  sources  of  service 
information  to  accomplish  certain 
requiremer^  of  this  AD. 

I  New  AFMj  Revision 

(d)  V/mi^  24  clock  hours  after  the  effective 
I  date  of  this  AD,  revise  the  Limitations 
Section  of  the  FAA-approved  AFM  to  include 
the  following  information.  This  may  be 
I  accomplishiBd  by  inserting  a  copy  of  this  AD 
I  into  the  AFM.  Following  accomplishment  of 
this  AFM  revision,  remove  the  AFM  revision 
required  by;  paragraph  (a)  of  this  AD  frtjm  the 
I  Limitationjsi  Section  of  the  FAA-approved 
lAFM. 

"Except  as  otherwise  provided  for  in  the 
I  AFM  emeigency  procedures,  do  not  operate 
I  the  airplane  at  speeds  in  excess  of  310  knots 
I  indicated  airspeed  (IAS)  with  speed  brakes 
I  extended.  Do  not  operate  the  airplane  above 
IfL390. 


Action  in  Event  of  Speed  Brake  Deployment 

(e)  In  the  event  of  deployment  of  the  speed 
brakes  at  speeds  in  excess  of  310  knots  IAS, 
prior  to  further  flight  after  landing, 
accomplish  the  reqi),irements  of  paragraph  (f) 
of  this  AD. 

Inspections  and  Check 

Note  3:  Accomplishment  of  the  initial 
HFEC  inspection  and  check  required  by 
paragraph  (c)  of  this  AD,  prior  to  the  effective 
date  of  this  AD,  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-55A1068,  dated 
June  9, 1999,  is  considered  acceptable  for 
compliance  with  the  HFEC  inspection, 
detailed  visual  inspection,  and  one-time 
fi«eplay  check  required  by  paragraph  (f)  of 
this  AD. 

(f)  Within  10  days  after  the  effective  date 
of  this  AD,  perform  an  HFEC  inspection  and 
a  detailed  visual  inspection  of  the  elevator 
tab  mast  fittings  of  the  left  and  right  elevator 
tab  assemblies  to  detect  cracking,  and  a  one- 
time elevator  tab  freeplay  check  to  detect 
freeplay  of  the  elevator  tabs,  Ln  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
55A1068,  Revision  1,  dated  June  11, 1999. 
Accomplishment  of  these  actions  terminates 
the  inspections  and  checks  required  by 
paragraph  (c)  of  this  AD. 

(1)  If  no  cracking  is  found  in  any  elevator 
tab  mast  fitting,  repeat  the  HFEC  and  detailed 
visual  inspections  thereafter  at  intervals  not 
to  exceed  15  days,  until  accomplishment  of 
the  actions  required  by  paragraph  (g)  of  this 
AD. 

(2)  If  any  cracking  is  found  in  any  elevator 
tab  mast  fitting,  prior  to  further  flight, 
accomplish  the  replacement  action  required 
by  paragraph  (h)  of  this  AD. 

(3)  If  any  freeplay  is  found  in  any  elevator 
tab,  which  is  outside  the  limits  specified  in 
the  alert  service  bulletin,  prior  to  further 
flight,  perform  corrective  actions  in 
accordance  with  the  alert  service  bulletin. 

Note  4:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  5:  Boeing  Alert  Service  Bulletin  737- 
55A1068,  Revision  1,  dated  June  11, 1999, 
references  Boeing  Model  737-600/-700/-800 
Maintenance  Manual  (AMM),  Subjects  27- 
09-91,  27-31-00,  27-31-34,  and  51-21-99: 
737  Nondestructive  Test  (NDT)  Manual  D6- 
37239,  Part  6,  Subject  51-00-00;  737 
Structural  Repair  Manual  (SRM)  Subjects  51- 
20-01,  51-20-07,  and  51-21-99;  and  737- 
600/-700/-800  Operations  Manual  Service 
Bulletin  "Elevator  Tab  Operational 
Limitations";  as  additional  sources  of  service 
information  to  accomplish  certain 
requirements  of  this  AD. 

Time-Limited  Modification 

(g)  Within  90  days  after  July  6, 1999,  install 
an  additional  high-strength  fastener  on  the 
elevator  tab  mast  fitting  in  accordance  with 


Boeing  Alert  Service  Bulletin  737-55A1068, 
dated  June  9, 1999,  or  Boeing  Alert  Service 
Bulletin  737-55A1068,  Revision  1,  dated 
June  11, 1999.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  requirements  of  paragraphs  (b).  (c). 
and  (e)  of  this  AD.  Following 
accomplishment  of  the  instdlation,  the  AFM 
revision  required  by  paragraphs  (a)  and  (d)  of 
this  AD  may  be  removed  from  the  AFM. 
Following  accomplishment  of  the 
installation,  repeat  the  HFEC  and  detailed 
visual  inspection  required  by  paragraph  (f)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
90  days,  until  accomplishment  of  paragraph 
(h)  of  this  AD.  .. 

Optional  Tenninating  Action 

(h)  Replacement  of  the  elevator  tab  mast 
fittings  with  new,  improved  tab  mast  fittings, 
in  accordance  with  Boeing  Service  Bulletin 
737-55-1063,  dated  July  1, 1999,  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

Spares 

(i)  As  of  the  effective  date  of  this  AD.  no    A 
person  shall  install  an  elevator  tab  mast         '^* 
fitting,  part  number  (P/N)  183A8400-1  or 
183A8400-2,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  6:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fixjm  the  Seattle  ACO. 

Special  Flight  Permits 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(1)  Except  as  provided  by  paragraphs  (a), 
(b),  (e),  and  (f)  of  this  AD,  the  actions  shall 
be  done  in  accordance  with  the  following 
service  information,  as  applicable: 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737-55A1068, 
Revision  1,  dated  June  11, 1999,  and  Boeing 
Service  Bulletin  737-55-1063,  dated  July  1, 
1999,  as  applicable,  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737-55A1068, 
dated  June  9. 1999,  was  approved  previously 
by  the  Director  of  the  Federal  Register  as  of 
July  6.  1999  (64  FR  34976,  June  30,  1999). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
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be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

(m)  This  amendment  becomes  effective  on 
September  9, 1999. 

Issued  in  Renton,  Washington,  on  August 
18, 1999. 
D.L.  Riggin, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[PR  Doc.  99-21954  Filed  8-24-99;  8:45  am) 
MUMS  CODE  4»I0-1».# 


DEPARTMENT  QF  TRANSPORTATION 

FMaral  Avtation  Administration 

14CFRPart71 

[MnpuM  Docint  No.  96-AWA-4] 

Rm2120-AA6e 

ModHlcalion  Of  tha  Orlando  Class  B 
Akapaca  Area,  Orlando,  FL;  and 
ModHlcalion  of  tha  Orlando  Sanford 
Airport  Claaa  D  Alrapaca  Area, 
Sanford,  FL;  CorrocUon 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 


action:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  the 
graphic  of  the  Orlando  Class  B  airspace 
area,  Orlando,  FL;  and  the  Orlando 
Sanford  Airport  Class  D  airspace  area, 
Sanford,  FL,  which  was  published  on 
August  5, 1999.  This  action  is  necessary 
to  correct  the  graphic  published  in  the 
final  rule  by  deleting  the  word 
"Proposed." 

EFFECTIVE  DATE:  0901  UTC,  September  9, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Edgett  Baron,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On  August 
5, 1999,  Airspace  Docket  No.  95-AWA- 
4,  FR  Doc.  99-20022,  was  published 
modifying  the  Orlando  Class  B  airspace 
area.  Orlando,  FL;  and  modifying  the 
Orlando  Sanford  Airport  Class  D 
airspace  area,  Sanford,  FL  (64  FR 
42585).  The  rule  included  a  graphic 
depicting  the  Orlando  Class  B  airspace 
area  as  "Proposed."  This  action  deletes 


the  word  "Proposed,"  on  the  graphic, 
thereby  correcting  this  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  graphic 
for  the  Orlando  Class  B  airspace  area  as 
published  in  the  Federal  Register  on 
August  5,  1999  (64  FR  42585);  FR  Doc. 
99-20022,  and  incorporated  by 
reference  in  14  CFR  71.1,  is  corrected  as 
follows: 

fTI.I    [CorrectecQ 

On  page  42590,  correct  the  existing 
graphic  depicting  the  Orlando  proposed 
Class  B  airspace  area  to  read  as  set  forth 
at  the  end  of  this  document. 

Issued  ill  Washington.  DC.  on  August  16. 
1999. 

Nancy  B.  Kalinowski, 
Deputy  Director  for  Air  Traffic  Airspace 
Management. 

BUJJNG  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION     The  Rule 


Federal  Avietion  Administration 
14CFRPart71 

[AlrspM*  Oocint  No.  99-AGL-M] 
ModNlcelion  of  Ciees  E  Alripece; 


AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Mankato,  MN.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP). 
270°  helicopter  point  in  space  approach, 
has  been  developed  for  Immanuel-St. 
Joseph's  Hosptial.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  modifies  the  existing 
controlled  airspace  for  Mankato,  MN,  to 
the  southwest  in  order  to  include  the 
point  in  space  approach  serving 
Immanuel-St.  Joseph's  Hospital. 

EFFECTIVE  DATE:  0901  UTC,  November  4, 
1999. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Annette  Davis,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Hitloty 

On  Tuesday,  May  11, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Mankato,  MN 
(64  FR  25221).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  en  route  and 
terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  siuface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 


This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Mankato, 
MN,  to  accommodate  aircraft  executing 
the  proposed  GPS  SIAP  270°  helicopter 
point  in  space  approach  for  Immanuel- 
St.  Joseph's  Hospital  by  modifying 
existing  controlled  airspace.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub|ect8  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  tiie  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  foUows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AlflWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp..  p.  389. 

f71.1    [AiiMfKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLMNE5    Mankato,  MN  [Revised] 

Mankato  Municipal  Airport,  MN 


(Lat.  44''13'18"N.,  long.  093°55'07"W.) 
Immanuel-St.  Joseph's  Hospital,  MN 
Point  In  Space  Coordinates 
(Ut.  44°09'48"N.,  long.  093''57'40"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  7.0-mile 
radius  of  Mankato  Municipal  Airport  and 
within  2.0  miles  each  side  of  the  047°  bearing 
from  the  airport  extending  from  the  7.0-mile 
radius  to  8.0  miles  northeast  of  the  edrport, 
and  within  a  6.0-mile  radius  of  the  point  in 
space  serving  Immanuel-St.  Joseph's 
Hospital. 
***** 

Issued  in  Des  Plaines,  Illinois  on  August  9, 
1999. 

Christopher  R.  Blum, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  9»-22063  Filed  8-24-99;  8:45  am] 

BMJJNG  COOe  4*10-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Fwlanil  Aviation  AdmlnMration 

14CFRPart71 

[AirspM*  Oocfcat  No.  9»-AGL-29] 

Modification  Of  Class  E  Airspaca;  U 
Croaaa,WI 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  modifies  Class  E 
airspace  at  La  Crosse,  WI.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP), 
330°  helicopter  point  in  space  approach, 
has  been  developed  for  Saint  Francis 
Medical  Center.  Controlled  airspace 
extending  upward  from  700  to  1200  fieet 
above  groimd  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  modifies  the  existing 
controlled  airspace  for  La  Crosse,  WI,  to 
the  southeast  in  order  to  include  the 
point  in  space  approach  serving  Saint 
Francis  Medical  Center. 
EFFECTIVE  DATE:  0901  UTC,  November  4, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Davis,  Air  Tra£Bc  EKvision, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  MPORMATION: 

History 

On  Tuesday,  May  11, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  La  Crosse,  WI 
(64  FR  25220).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
Instnunent  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 


t  on  August  9, 


99;  8:45  am] 


Movember  4, 
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the  term  ijial  operation  and  while 
transitin  a  between  the  enroute  and 
terminal  environments,  hiterested 
parties  were  invited  to  participate  in 
this  rulefhaking  proceeding  by 
submitti^  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting;  to  the  proposal  were  received. 
Class  E  airspace  designations  for 
airspace!  |ireas  extending  upward  from 
700  feet|(ir  more  above  the  surface  of  the 
earth  ar^jpublished  in  paragraph  6005  of 
FAA  Ordjer  7400.9F  dated  September 
10, 1991^4  and  effective  September  16, 
1998.  wliich  is  incorporated  by 
referenaa  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
documetft  will  be  published 
subseqiiandy  in  the  Order. 

TheRu^ 

This  ainendment  to  14  CFR  part  71 
modified  Class  E  airspace  at  La  Crosse, 
WI,  to  accommodate  aircraft  executing 
the  prof  fased  GPS  SIAP  330°  hehcopter 
point  inj  space  approach  for  Saint 
Francis  {Medical  Center  by  modifying 
existingi  controlled  airspace.  The  area 
will  be  i^picted  on  appropriate 
aeronailt&cal  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent,  and  routine  amendments  are 
hecessscy  to  k€»ep  them  operationally 
CTurenti  fTherefore.  this  regulation — (1) 
is  not  a|''significant  regulatory  action" 
under  ^ecutive  Order  12866;  (2)  is  not 
a  "signif  cant  rule"  under  DOT 
Regula^ry  Policies  and  Procedures  (44 
FR  llOM;  February  26, 1979);  and  (3) 
does  ndii  warrant  preparation  of  a 
RegxdatiOry  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  inatter  that  will  only  affect  air 
traffic  brocedures  and  air  navigation,  it 
is  certi^d  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  $9ubiects  in  14  CFR  Part  71 

Airs^^ce,  Incorporation  by  reference, 
Navigation  (air). 

Adoptiiai  of  the  Amendment 

In  cooisideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amend^i  14  CFR  part  71  as  follows: 

PART  rjl-DESIGNATION  OF  CLASS  A, 

A  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AiRWAYS;  ROUTES;  AND  REPORTING 
POII 

1.  Tl^^  authority  citation  for  part  71 
continulBS  to  read  as  follows: 


Authority.  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

fn.l    [AmwKlad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLWIE5    La  Crosse,  WI  (Revised] 

La  Crosse  Municipal  Airport,  WI 

(Lat,  43''52'4B"N.,  long.  nQl'>15'24"W.) 
La  Crosse  VOR/DME 

(Ut.  43''52'34"N..  long.  091°15'22"W.) 
Saint  Francis  Medical  Center,  WI 
Point  In  Space  Coordinates 

(Lat.  43°47'39"N.,  long.  091°14'00"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  La  Crosse  Municipal  Airport  and 
within  3.2  miles  each  side  of  the  La  Crosse 
VOR/DME  187°  radial  extending  from  the 
6.9-mile  radius  to  12.3  miles  south  of  the 
airport,  and  within  a  6.0-mile- radius  of  the 
point  in  space  serving  Saint  Francis  Medical 
Center. 
*         *         *         *         *     ■ 

Issued  in  Des  Plaines,  Illinois  on  August  9, 
1999. 

Christopher  R.  Blum, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  99-22064  Filed  8-24-99;  8:45  am] 
BiujNa  cooe  4«i»-i3-m 


DEPARTMENT  OF  TRANSPORTATION 

FMIaral  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docint  No.  99-AGL-28] 

Modification  of  Class  E  Airspace;  Eau 
Clalrs,WI 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  action  modifies  Class  E 
airspace  at  Eau  Claire,  WI.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP), 
065°  helicopter  point  in  space  approach, 
has  been  developed  for  Luther  Hospital 
Controlled  airspace  extending  upward 
firom  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
modifies  the  existing  controlled  airspace 
for  Eau  Claire,  WI,  to  the  southwest  in 


order  to  include  the  point  in  space 
approach  serving  Luther  Hospital. 
EFFECTIVE  DATE:  0901  UTC.  November  4, 
1999. 

FOA  FURTHER  INFORMATION  CONTACT: 
Annette  Davis,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday,  May  11, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Eau  Claire, 
WI  (64  FR  25222).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instnunent  Flight  Rules  (IFR) 
operations  in  controHed  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  conunents  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  frtim 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10. 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
dociunent  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Eau  Claire, 
WI,  to  accommodate  aircraft  executing 
the  proposed  GPS  SIAP  065°  helicopter 
point  in  space  approach  for  Luther 
Hospital  by  modifying  existing 
controlled  airspace.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  note  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)     - 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
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a  significant  economic  impact  on  a 
substantial  number  of  smaU  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for.part  71 
continues  to  read  as  follows: 

Audioritjr:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 10854,  24  FR  95665,  3  CFR, 
1959-1963  Com.,  p.  389. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16. 1998.  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI E5    Eau  Claira,  WI  (Revised] 

Chippewa  Valley  Regional  Airport,  WI 
(Lat.  44"  51'  55"N.,  long.  091°  29'  06"W.) 

Eau  Claire  VORTAC 
(Lat.  44°  53'  52"N.,  long.  091°  28'  43"W.) 

Luther  Hospital,  WI 

Point  In  Space  Coordinates 
(Lat  44°  48'  24"N.,  long.  091°  31'  51"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  Chippewa  Valley  Regional  Airport 
and  within  1.9  miles  each  side  of  the 
southwest  localizer  course  extending  from 
the  6.7-mile  radius  to  13.2  miles  southwest 
of  the  airport,  and  within  3.1  miles  each  side 
of  the  Eau  Qaire  VORTAC  004°  radial 
extending  frt>m  the  6.7-mile  radius  to  9.6 
miles  north  of  the  airport,  and  within  6.0- 
mile  radius  of  the  point  in  space  serving 
Luther  Hospital. 
*         «         •         •         * 

Issued  in  Des  Plaines,  Illinois  on  August  9, 
1999. 

Christoper  R.  Blum, 

Manager,  Air  Traffic  Division. 

IFR  Doc.  99-22065  Filed  8-24-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[AirspMM  Docket  No.  99-AGL-33] 

Modification  of  Class  E  Airsfwce; 
Minneapolis,  MN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  modifies  Class  E 
airspace  at  Minneapolis.  MN.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (Rwy)  26  has  been  developed 
for  Anoka  Coimty-Blaine  Airport  (Janes 
Field).  Controlled  airspace  extending; 
upward  from  700  to  1200  feet  above 
groimd  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  increases  the  radius  of  the 
existing  controlled  airspace  for  this 
airport. 

EFFECTIVE  DATE:  0901  UTC,  November  4. 
1999. 

FOR  FimTHER  MFORMATION  CONTACT: 
Annette  Davis.  Air  Traffic  Division, 
Airspace  Branch,  ALG-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday,  May  25. 1999.  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Minneapolis, 
MN  (64  FR  28122).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16. 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at 


Minneapolis,  MN,  to  accommodate 
aircraft  executing  the  proposed  GPS 
Rwy  26  SIAP  at  Anoka  County-Blaine 
Airport  Qanes  Field)  by  modifying  the 
existing  controlled  airspace.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  the  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998.  and  effective 
September  16. 1998,  is  amended  as 
follow3: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  ES    Minneapolis  MN  [Revised] 

Minneapolis-St.  Paul  International  Airport 
(Wold-Chamberlain)  Airport  DME 


Minneapcilis,  / 
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(Lat.  44f  !52'  29"N..  long.  93°  12'  23"W.) 
Minneapolis,  Anoka  County-Blaine  Airport 
(janes  iField),MN 

(Ut.  4»'i08' 42'7>J.,  long.  93°  12' 41"W.) 
St.  Paul,  Like  Elmo  Airport,  MN 

(Lat.  4^59'  51"N.,  long.  92°  51'  20"W.) 
Minneapdiiis,  Airlake  Airport,  MN 

(Lat.  44ii37'  40"N.,  long.  93°  13'  4l"W.) 
Fanningtfch  VOTAC 

(Lat.  44°  37'  51"N.,  long.  93°  10'  55"W.) 

That  aif!  ipace  extending  upward  from  700 
feet  abovijthe  surface  within  a  20.0-mile 
radius  of  ithe  Minneapolis-St.  Paul 
Intematioflal  Airport  (Wold-Chamberlain) 
Airport  dME  antenna,  and  within  a  6.5-mile 
radius  of  ^e  Anoka  County-Blaine  Airport 
(Janes  Fidlid),  and  within  a  6.3-mile  radius  of 
Lake  Elnn  Airport,  and  w^ithin  a  6.4-mile 
radius  of  {the  Airlake  Airport  and  within  3.3 
miles  each  side  of  the  084°  bearing  from  the 
Farmington  VORTAC  extending  from  the  6.4- 
mile  radifis  to  14.8  miles  east  of  the  Airlake 
Airport. 
*         * 

Issued  i  1  Des  Plaines,  Illinois  on  August  9, 
1999. 
Christop^r  R.  Blum. 

Managen  Air  Traffic  Division. 

(FR  Doc.  !^9-22066  Filed  8-24-99;  8:45  am) 
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DEPARllllENT  OF  TRANSPORTATION 
Federal!  Aviation  Administration 
14CFRlfart71 

[AirspacL  Docket  No.  9»-AGL-31] 

Modmcilion  of  Class  E  Airspace; 
Sherid#t.lN 


iheridM, 
agency!  F 


AGENCYt  Federal  Aviation 
Admini^tion  (FAA).  DOT. 

action:  j^inal  rule. 


ffi 


SUMMArIv:  This  action  modifies  Class  E 
airspace  iat  Sheridan,  IN.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  05,  and  a  GPS  SIAP 
to  Rwy  33,  have  been  developed  for 
Sheridab  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  gktund  level  (AGL)  is  needed  to 
contain!  aircraft  executing  the 
approaches.  This  action  increases  the 
radius  of  the  existing  controlled 
airspac^lfor  this  airport. 

EFFECnvp  DATE:  0901  UTC,  September  9, 
1999.      I 

FOR  FUfjtHER  INFORMATION  CONTACT: 
Annett0  [Davis,  Air  Traffic  Division, 
Airspadd  Branch,  AGL-520,  Federal 
Aviatioh  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMBfTARY  INFORMATION: 


History- 

On  Monday,  May  17, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Sheridan,  IN 
(64  FR  26712).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments.. 

Interested  parties  were  invited  to 
participate  in  this  rulemciking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  area  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9F 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

The  Rule 

The  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Sheridan, 
IN,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  05  SIAP,  and  the 
GPS  Rwy  23  SIAP,  at  Sheridan  Airport 
by  modifying  the  existing  controlled 
airspace.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regtilatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  IN  E5    Sheridan,  IN  [Revised] 

Sheridan  Airport,  IN 
(Ut.  40''10'41"N.,  long.  86''13'02"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  the  Sheridan  Airport,  excluding 
that  airspace  within  the  Indianapolis  Terry 
Airport,  IN,  Class  E  airspace  area. 
*         •         •         *         • 

Issued  in  Des  Plaines,  Illinois  on  August  9, 
1999. 

Christopher  R.  Blum, 
Manager,  Air  Traffic  Division. 
(FR  Doc.  99-22067  Filed  8-24-99;  8:45  am] 
BILUNQ  CODE  4810-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Parts  2, 3  and  4 

Rubs  of  Practice  Amendments 

AGENCY:  Federal  Trade  Commission 
(FTC). 

ACTION:  Final  rules  with  request  for 
comments. 

SUMMARY:  To  streamline  the  process  of 
providing  effective  relief  where  parties 
consent  to  the  entry  of  a  cease  and 
desist  order,  the  FTC  is  amending  its 
Rules  of  Practice  to  shorten  the  period 
for  public  comment  on  consent 
settlements  from  60  days  to  30  days. 
The  amended  rules  also  provide  for 
more  effective  interim  relief  in  cases 
involving  mergers  or  acquisitions,  by 
providing  that  hold-separate  or  asset- 
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maintenance  orders  will  be  made 
immediately  effective  when  the 
Commission  accepts  the  consent 
agreement  or  settlement  proposal  for 
public  comment. 

DATES:  These  rule  amendments  are 
effective  on  August  25, 1999. 
Agreements  that  have  been  executed  by 
any  or  all  respondents  before  the 
e^ctive  date  will  not  be  affected  by 
these  amendments  without  the  consent 
of  the  parties. 

Comments  must  be  received  on  or 
before  September  24, 1999. 
ADDRESSES:  Written  comment  on  these 
rule  revisions  must  be  submitted  in  20 
copies  to  the  Office  of  the  Secretary, 
Room  159,  Federal  Trade  Commission, 
600  Pennsylvania  Avenue,  NW,   . 
Washington,  DC  20580.  Individuals 
filing  comments  need  not  submit 
multiple  copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  S.  White,  Assistant  General 
Counsel  for  Legal  Coimsel,  (202)  326- 
2476,  Office  of  the  General  Counsel, 
FTC,  600  Pennsylvania  Avenue.  NW, 
Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  considers  it  important  to 
solicit  public  comment  on  consent 
agreements.  Nonetheless,  the  current 
conunent  period  of  60  days  unduly 
delays  implementation  of  consent 
orders  and  the  benefits  to  the  public  of 
addressing  the  conduct  alleged  to  be 
unlawful  in  the  Commission's 
complaint.  Neither  the  Administrative 
Procedure  Act,  5  U.S.C.  551,  nor  the 
FTC  Act,  15  U.S.C.  41-58,  requires 
agdndes  to  offer  a  public  comment 
period  on  administrative  settlements. ' 
Accordingly,  the  Commission  has 
decided  to  shorten  the  comment  period 
to  30  days,  as  it  was  before  1974.  The 
30-day  comment  period  will  begin  on 
the  date  the  Commission  issues  a  press 
release  aimouncing  that  the  Commission 
has  accepted  the  agreement  and  placed 
it  on  the  public  record  for  comment. 
Press  releases  are  ordinarily  posted  on 
the  Commission's  Web  site  the  day  they 
are  released.  The  Commission  believes 
that  the  shorter  period  generally  will  be 


'  Although  public  comment  periods  on  consent 
agreements  are  not  required,  the  Commission  has 
followed  this  practice  for  many  years.  The 
Commission's  procedure  for  considering 
administrative  consent  orders  has  existed  in  one 
form  or  another  since  at  least  1939.  The  procedure 
did  not  include  a  public  comment  period  until 
1967,  when  the  Commission  promulgated  Rule 
2.34,  providing  for  a  comment  period  of  30  days. 
32  FR  8448-49  (June  13, 1967).  In  1974.  the 
Commission  extended  the  comment  period  from  30 
to  60  days.  The  Commission  added  a  companion 
provision.  Rule  3.25,  in  1975  to  establish  an 
identical  comment  procedure  for  consent 
agreements  in  Part  3  matters.  40  FR  15235-36  (April 
4. 1975). 


sufficient  to  allow  thoughtful  public 
comment.  The  Commission  may 
lengthen  or  shorten  the  30-day  comment 
period  in  the  public  interest.  The 
Commission  also  retains  discretion  to 
make  an  order  final  after  acceptance  but 
before  the  comment  period  starts  but  it 
contemplates  doing  so  only  in 
exceptional  cases  where,  for  example,  it 
believes  that  the  allegedly  unlawful 
conduct  to  be  prohibited  threatens 
substantial  and  imminent  public  harm. 
If,  in  such  cases,  the  Commission,  after 
the  comment  period,  believes  that 
modifications  to  the  order  would  be 
appropriate,  it  will  (absent  agreement  by 
respondents  to  the  modifications) 
initiate  a  proceeding  to  reopen  and 
modify  the  order  pmsuant  to  Rule 
3.72(b)  or  issue  a  new  administrative 
complaint  to  commence  a  new 
administratrve  proceeding  in 
accordance  with  Ride  3.11. 

With  regard  to  competition  cases 
involving  planned  mergers  and 
acquisitions,  when  staff  negotiates  a 
hold-separate  or  asset-maintenance 
agreement,  the  Commission  will  issue 
the  agreement  as  an  immediately 
effective  order  when  it  accepts  the 
consent  agreement  for  comment. 
Although  it  is  the  Commission's  view 
that  hold-separate  agreements,  as 
currently  structured,  are  immediately 
enforceable,  treating  such  agreements  as 
final  Commission  orders  will  make  clear 
that  violations  are  punishable  by  civU 
penalties.^ 

These  changes  require  amending 
Rides  2.32,  2.34  and  3.25.  Technical 
conforming  changes  also  are  being  made 
to  Rule  4.9  respecting  the  Commission's 
public  record.  The  Commission  believes 
these  amendments  will  improve  the 
protection  of  consumers  and 
competition  by  accelerating  the 
effectiveness  of  Commission  consent 
orders  and  by  increasing  incentives  to 
preserve  the  status  quo  pending  final 
resolution  of  planned  and  allegedly 
anticompetitive  mergers  and 
acquisitions. 

"01080  rule  revisions  relate  solely  to 
agency  practice  and,  therefore,  are  not 
subject  to  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(a)(2),  or  to 
the  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601(2).  The 
revisions  do  not  involve  the  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 


^The  amendment  to  §  2.34  specifies  that  any 
hold-separate  or  asset-maintenance  orders  will  be 
accompanied  by  an  administrative  complaint,  but 
that  the  complaint  will  neither  initiate  an 
adjudicatory  proceeding  nor  trigger  the  application 
of  the  prohibitions  on  ex  parte  communications  in 
§4.7. 


Although  the  revisions  are  effective  as 
stated  in  the  previous  section,  the 
Commission  welcomes  comment  on 
them  and  will  consider  further  revision 
as  appropriate. 

ListofSubiects 

16CFRPait2 

Administrative  practice  and 
procedure.  Consent  agreements. 
Investigations. 

16CFRPart3 

Administrative  practice  and 
procedure.  Consent  agreements. 

16CFRPaTt4 

Administrative  practice  and 
procedure.  Public  record. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Trade 
Conunission  amends  tide  16,  chapter  I, 
subchapter  A,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  2— NONADJUDICATIVE 
PROCEDURES 

1.  Revise  the  authority  citation  for 
part  2  to  read: 

Authority:  15  U.S.C.  46. 

Subpart  C—ConMRt  Ordar  Procadure 

2.  Revise  §  2.32  to  read  as  follows: 

$2.32    AgrMfnent. 

Every  agreement  in  settlement  of  a 
Commission  complaint  shall  contain,  in 
addition  to  an  appropriate  proposed 
order,  either  an  admission  of  the  '' 

proposed  findings  of  fact  and 
conclusions  of  law  submitted 
simultaneously  by  the  Commission's 
staff  or  an  admission  of  all  jurisdictional 
facts  and  an  express  waiver  of  the 
requirement  that  the  Commission's 
decision  contain  a  statement  of  findings 
of  fact  and  conclusions  of  law.  Every 
agreement  also  shall  waive  further 
procedural  steps  and  all  rights  to  seek 
judicial  review  or  otherwise  to 
challenge  or  contest  the  validity  of  the 
order.  In  addition,  where  appropriate, 
every  agreement  in  setUement  of  a 
Commission  complaint  challenging  the 
lawfulness  of  a  proposed  merger  or 
acquisition  shall  also  contain  a  hold- 
separate  or  asset-maintenance  order. 
The  agreement  may  state  that  the 
signing  thereof  is  for  setdement 
purposes  only  and  does  not  constitute 
an  admission  by  any  party  that  the  law 
has  been  violated  as  dleged  in  the 
complaint.  Every  agreement  shall 
provide  that: 

(a)  The  complaint  may  be  used  in 
construing  the  terms  of  the  order; 

(b)  No  agreement,  understanding, 
representation,  or  interpretation  not 


i  effective  as 
ion,  the 
mment  on 
rther  revision 
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containe  i  in  the  order  or  the 
aforemen^oned  agreement  may  be  used 
to  vary  of-  to  contradict  the  terms  of  the 
order;     i  j 

(c)  Th0  order  will  have  the  same  force 
and  effedti  and  may  be  altered,  modified 
or  set  aside  in  the  same  manner 
provided  ^y  statute  for  Commission 
orders  is  ;iied  on  a  litigated  or  stipulated 
record; 

(d)  Except  as  provided  by  order  of  the 
Commission,  any  order  issued  pursuant 
to  the  agreement  will  become  final  upon 
service;  1 1 

(e)  The  agreement  will  not  become  a 
part  of  the  public  record  unless  and 
until  it  i^  jaccepted  by  the  Commission; 
and         I 

(f)  If  tl^^  Commission  accepts  the 
agreement,  further  proceedings  will  be 
governed  jby  §  2.34. 

3.  Revise  §  2.34  to  read  as  follows: 

§2.34    Oj^position. 

(a)  Acceptance  of  proposed  consent 
agreement.  The  Commission  may  accept 
or  refuse  to  accept  a  proposed  consent 
agreemeiijt.  Except  as  otherwise 
provided  Sn  paragraph  (c)  of  this 
section,  jtcceptance  does  not  constitute 
final  approval,  but  it  serves  as  the  basis 
for  furth^  actions  leading  to  final 
disposition  of  the  matter. 

(b)  Effettiveness  of  hold-separate  or 
asset-mcantenance  order.  Following 
acceptance  of  a  consent  agreement,  the 
Commis$ion  will,  if  it  deems  a  hold- 
separate  {(^r  asset-maintenance  order 
appropriate,  issue  a  complaint  and  such 
an  order!  4s  agreed  to  by  the  parties. 
Such  ord^r  will  be  final  upon  service. 
The  issuance  of  a  complaint  under  this 
paragraph  will  neither  commence  an 
adjudicaftory  proceeding  subject  to  part 
3  of  this  chapter  nor  subject  the  consent 
agreement  proceeding  to  the 
prohibitions  specified  in  §4.7  of  this 
chapter,  i ! 

(c)  Pubiic  comment.  Promptly  after  its 
acceptait(^e  of  the  consent  agreement, 
the  Comhiission  will  place  the  order 
contained  in  the  consent  agreement,  the 
complaiM,  and  the  consent  agreement 
on  the  piiblic  record  for  a  period  of  30 
days,  or  jsiuch  other  period  as  the 
Commission  may  specify,  for  the  receipt 
of  comments  or  views  from  any 
interested  person.  At  the  same  time,  the 
Conunis^on  will  place  on  the  public 
record  ah  explanation  of  the  provisions 
of  the  order  and  the  relief  to  be  obtained 
thereby  ^d  any  other  information  that 
it  believbte  may  help  interested  persons 
understand  the  order.  The  Commission 
also  will  publish  the  explanation  in  the 
Federal  Register.  The  Commission 
retains  the  discretion  to  issue  a 
complaint  and  a  Final  Decision  and 
Order,  incorporating  the  order 


contained  in  a  consent  agreement,  in 
appropriate  cases  before  seeking  public 
comment.  Unless  directed  otherwise  by 
the  Commission,  such  Decision  and 
Order  will  be  final  upon  service. 

(d)  Comment  on  initial  compliance 
report.  If  respondents  have  filed  an 
initial  report  of  compliance  piu-suant  to 
§  2.33,  the  Commission  will  place  that 
report  on  the  public  record,  except  for 
portions,  if  any,  granted  confidential 
treatment  pursuant  to  §  4.9(c)  of  this 
chapter,  with  the  complaint,  the  order, 
and  the  consent  agreement. 

(e)  Action  following  comment  period. 
(1)  Following  the  comment  period,  on 
the  basis  of  conunents  received  or 
otherwise,  the  Commission  may  either 
withdraw  its  acceptance  of  the 
agreement  and  so  notify  respondents,  in 
which  event  it  will  take  such  other 
action  as  it  may  consider  appropriate,  or 
issue  and  serve  its  complaint  in  such 
form  as  the  circumstances  may  require 
and  its  decision  in  disposition  of  the 
proceeding. 

(2)  The  Commission,  following  the 
comment  period,  may  determine,  on  the 
basis  of  the  comments  or  otherwise,  that 
a  Final  Decision  and  Order  that  was 
issued  in  advance  of  the  comment 
period  should  be  modified.  Absent 
agreement  by  respondents  to  the 
modifications,  the  Commission  may 
initiate  a  proceeding  to  reopen  and 
modify  the  decision  and  order  in 
accordance  with  §  3.72(b)  of  this  chapter 
or  commence  a  new  administrative 
proceeding  by  issuing  a  complaint  in 
accordance  with  §  3.11  of  this  chapter. 

PART  3— RULES  OF  PRACTICE  FOR 
ADJUDICATIVE  PROCEEDINGS 

4.  Revise  the  authority  citation  for 
part  3  to  read  as  follows: 

Authority:  15  U.S.C.  46,  unless  otherwise 
noted. 

Subpart  C— Prehearing  Procedures; 
Motions;  Interlocutory  Appeals; 
Summary  Decisions 

5.  Amend  §  3.25  by  revising  paragraph 
(f)  to  read  as  follows: 

§  ^.25    Consent  agreement  settlements. 

*        *        *        *        * 

(f)  After  some  or  all  of  allegations  in 
a  matter  have  been  withdrawn  fi^m 
adjudication,  the  Commission  may 
accept  the  proposed  consent  agreement, 
reject  it  and  retiun  the  matter  or  affected 
portions  thereof  to  adjudication  for 
further  proceedings  or  take  such  other 
action  as  it  may  deem  appropriate.  If  the 
agreement  is  accepted,  it  will  be 
disposed  of  as  provided  in  §  2.34  of  this 
chapter,  except  that  if,  following  the 
public  comment  period  provided  for  in 


§  2.34,  the  Commission  decides,  based 
on  comments  received  or  otherwise,  to 
withdraw  its  acceptance  of  such  an 
agreement,  it  will  so  notify  the  parties 
and  will  return  to  adjudication  any 
portions  of  the  matter  previously 
withdrawn  from  adjudication  for  further 
proceedings  or  take  such  other  action  it 
considers  appropriate. 


PART  4— MISCELLANEOUS  RULES 

6.  Revise  the  authority  citation  for 
part  4  to  read  as  follows: 

Authority:  15  U.5.C.  46.  unless  otherwise 
noted. 

7.  Amend  §4.9  by  revising  paragraph 
(b)(6)  to  read  as  follows: 

§  4.9    The  public  record. 

*        *         *        *        * 

(b)  *  *  * 

(6)  Consent  Agreements  (16  CFR  2.31 
through  2.34,  3.25).  (i)  Agreements 
containing  orders,  after  acceptance  by 
the  Commission  pursuant  to  §§  2.34  and 
3.25(f)  of  this  chapter; 

(ii)  Comments  and  other  materials 
filed  or  placed  on  the  public  record 
under  §§  2.34  and  3.25(f)  concerning 
proposed  consent  agreements  and 
related  orders;  and 

(iii)  Decisions  and  orders  issued  and 
served  under  §§  2.34  and  3.25(f), . 
including  separate  statements  of 
Commissioners. 
***** 

By  direction  of  the  Conunission. 
Donald  S.  Clark, 

Secretary. 

Statement  of  Conunissioner  Orson  Swindle 
Concerning  Amendments  to  Commission 
Rules  2.32,  2.34,  3.25,  and  4.9 

I  have  voted  for  the  amendments  to  the 
Commission's  Rules  of  Practice  that  would 
shorten  the  public  comment  period  on 
consent  agreements  and  would  make  hold- 
separate  and  asset-maintenance  agreements 
immediately  effective.  In  my  judgment, 
shortening  the  comment  period  to  30  days 
achieves  a  sensible  balance  between 
forestalling  violations  of  Commission  orders 
and  affording  the  public  sufficient  time  to 
comment  on  Commission  settlements.  I  also 
see  obvious  benefits  from  issuing  hold- 
separate  and  asset-maintenance  agreements 
as  immediately  enforceable  orders. 

Nevertheless,  I  would  have  preferred  to 
subject  these  rule  revisions  to  advance  public 
comment,  rather  than — as  the  Commission 
has  done — issuing  them  as  final  rules  with  a 
request  for  comments  after  the  fact.  Whatever 
my  judgment  (and  that  of  my  colleagues) 
concerning  whether  the  revisions  are  prudent 
and  in  the  public  interest.  I  would  have 
thought  we  would  also  try  to  appraise  the 
judgment  of  the  public — those  for  whom  we 
in  government  work,  and  to  whom  we  are 
ultimately  accountable — before  issuing  a 
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final  rule  that  halves  the  comment  period  on 
consent  agreements. ' 

One  might  respond  to  my  concern  with  the 
argument  that  since  the  public  comment 
period  itself  is  for  the  benefit  of  the 
Commission  and  not  of  the  public,  any 
decision  to  shorten  or  eliminate  the  period 
should  be  in  the  hands  of  the  sole  beneficiary 
of  the  public  comment  mechanism — the 
Commission.  To  argue  thus,  however,  would 
be  to  disregard  a  core  element  of  our  system 
of  government:  the  public's  stake  in  the 
decisions  reached  by  government  agencies, 
and  our  responsibility  to  lake  the  public's 
views  into  account.  Although  1  would  not 
have  voted  to  shorten  the  comment  period  to 
30  days  if  I  believed  that  such  an  action 
would  nullify  the  public's  role,  getting  public 
comment  beforehand  on  this  very  issue 
would  have  been  valuable. 

luslead,  the  Cuiuinission  has  decided  iu 
allow  30  days  for  public  comment  after  these 
final  rules  have  been  published  in  the 
Federal  Register.  I  fear  that  this  is  not  an 
adequate  surrogate  for  the  advance  comment 
that  we  should  have  solicited.  Once 
something  such  as  an  order  or  a  rule  revision 
is  issued  "in  final,"  it  is  often  a  fait  accompli 
that  is  unlikely  to  be  undone  even  in  the  face 
of  inexorable  logic.^  We  should  have  invited 
public  participation  before  taking  these  steps. 

[FR  Doc.  99-22015  Filed  8-24-99;  8:45  am] 
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'  The  Administrative  Procedure  Act  ("APA") 
generally  requires  that  agencies  engage  in  notice- 
and-conunent  procedures  before  issuing  a  final  rule, 
5  U.S.C.  SS3(c),  but  rules  of  agency  procedure  or 
practice  are  exempt  from  this  requirement.  5  U.S.C. 
553(b)(A).  Nevertheless,  "[a)lthough  the  APA 
provides  this  exemption  for  rules  of  agency 
procedure  or  practice,  agency  rulemakers  should 
consider  providing  notice  and  an  opportunity  for 
comment  where  possible  if  the  rules  will  affect  the 
public."  Administrative  Conference  of  the  United 
States,  A  Guide  to  Federal  Agency  Bulemaking  51 
(2d  ed.  1991)  (emphasis  added);  see  also  American 
Bar  Ass'n,  Government  and  Public  Sector  Lawyers 
Division  and  Section  of  Administrative  Law  and 
Regulatory  Practice,  A  Guide  to  Federal  Agency 
Rulemaking  54-55  (3d  ed.  1998).  Although  I  do  not 
beUeve  that  the  Commission  must  put  every  change 
in  its  procedural  rules  out  for  public  comment, 
doing  so  is  warranted  here  because  the  proposed 
change  may  significantly  affect  the  public. 

^The  courts  have  recognized  that  seeking 
comment  after  making  a  rule  change  is  not  usually 
a  sulMtitute  for  obtaining  comment  Iwfore  such  a 
change  is  made:  "lAIn  agency  is  not  likely  to  be 
receptive  to  suggested  changes  once  the  agency 
"put[s]  its  credibihty  on  the  line  in  the  fonn  of 
"final"  rules.  People  naturally  tend  to  be  more 
close-minded  and  defensive  once  they  have  made 
a  "final"  determination.'"'  Air  Transport  Ass'n  of 
America  v.  Dept.  of  Transp..  900  F.2d  369.  379  (D.C. 
Cir.  1990)  (quoting  National  Tour  Brokers  Ass'n  v. 
United  States,  591  F.2d  896.  902  (D.C  Cir.  1978)), 
cert,  denied,  498  U.S.  1023  (1991). 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  9  and  171 

Raview  of  Exchange  disciplinary, 
Access  Denial  or  Other  Adverse 
Actions;  Review  of  NFA  Decisions; 
Corrections 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  Rules;  technical 
corrections. 

summary:  On  October  26, 1995,  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  (60  FR  54801) 
final  regulations  amending  its  Rules 
Relating  to  Review  of  Exchange 
Disciplinary,  Access  Denial  or  Other 
Adverse  Actions  ("Rules"),  to  reflect 
changes  in  office  titles,  personnel  titles 
and  address.  The  Commission  has 
determined  to  make  certain  technical 
corrections  to  the  Rules  to  clarify  its 
delegation  of  authority. 

In  addition,  the  Commission  has 
determined  to  make  a  similar  technical 
correction  to  its  Rules  relating  to  Review 
of  NFA  Decisions,  to  clarify  its 
delegation  of  authority. 
EFFECTIVE  DATE:  August  19, 1999. 
FOR  FURTHER  RUFORMATION  CONTACT: 
Susan  Nathan,  Assistant  General 
Coimsel,  Office  of  General  Counsel, 
(202)  4ia-5120. 

SUPPlfMENTARY  INFORMATION:  The 
Commission  recently  has  imdertaken  a 
reexamination  of  its  part  9  and  part  171 
Rules  and  has  identified  those  rules  that 
require  amendment  to  effect  technical  or 
conforming  changes. 

I.  Rules  Being  Amended 

The  following  Commission  rules  are 
being  amended. 

A.  17  CFR  9.9 

Commission  Ride  9.9(b)  delegates 
certain  authority  to  the  Deputy  General 
Coimsel  for  Opinions  and  Review.  As 
adopted,  the  rule  authorizes  the  Deputy 
General  Counsel  for  Opinions  and 
Review,  or  a  person  under  his  direction 
designated  by  him,  to  handle  particular 
procedural  and  technical  matters  and,  in 
his  discretion,  to  submit  any  matters 
otherwise  falling  within  the  terms  of 
this  rule  to  the  Commission  for  its 
consideration.  There  is  no  longer  a 
Deputy  General  Counsel  for  Opinions 
and  Review.  Consequently,  references  in 
rule  9.9  to  "the  Deputy  General  Counsel 
for  Opinions  and  Review"  have  been 
changed  to  "the  General  Counsel. 


B.  17  CFR  171.50 

Commission  rule  171.50  delegates 
certain  authority  to  the  Deputy  General 
Counsel  for  Opinions.  As  adopted,  the 
rule  authorizes  the  Deputy  General 
Counsel  for  Opinions,  or  a  person  under 
his  direction  designated  by  him,  to 
perform  specific  procedural  and 
technical  functions  and,  in  his 
discretion,  to  submit  any  matters 
otherwise  falling  within  the  terms  of 
this  rule  to  the  Commission  for  its 
consideration.  There  is  no  longer  a 
Deputy  General  Counsel  for  Opinions. 
Consequently,  references  in  Rule  171.50 
to  "the  Deputy  General  Counsel  for 
Opinions"  have  been  changed  to  "  the 
General  Counsel." 

C.  Administrative  Procedure  Act 

The  Commission  has  determined  that 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  does  not  require  notice  of 
proposed  rulemaking  and  an 
opportunity  for  pubUc  participation  in 
coimection  with  these  corrections.  In 
this  regard,  the  Commission  notes  that 
such  notice  and  opportunity  for 
comment  is  unnecessary  because  these 
technical  corrections  are  related  solely 
to  agency  organization,  procedure  and 
practice  and  make  technical  corrections. 
Accordingly,  the  Commission  finds 
good  cause  to  make  these  corrections 
effective  immediately  upon  publication 
in  the  Federal  Register.  5  U.S.C. 
553(b)(B),  553(d)(3). 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  2(a)(4)  and  2(a)(ll), 
the  Commission  corrects  Chapter  I  of 
tide  1 7  of  the  Code  of  Federal 
Regulations  as  follows: 

List  of  Subiects  in  17  CFR  Parts  9  and 
171 

Administrative  practice  and 
procedure.  Commodity  exchanges. 
Commodity  futures. 

PART  9— RULES  RELATING  TO 
REVIEW  OF  EXCHANGE 
DISCIPUNARY.  ACCESS  DENIAL  OR 
OTHER  ADVERSE  ACTIONS 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  4a,  6c,  7a,  12a.  16a. 

2.  Section  9.9  is  amended  by  revising 
paragraphs  (b)(1)  introductory  text, 
(b)(3)  and  (b)(4)  to  read  as  follows: 

i9.9    Waiver  of  rules;  delegation  of 
authority. 

***** 

(b)  Delegation  of  authority.  (1)  The 
Commission  hereby  delegates,  until  the 
Commission  orders  otherwise,  to  the 


DEPAR1ME 
HUMAN  SEI 


ennined  that 
lire  Act,  5 
e  notice  of 
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General  |(|k)unsel,  or  the  General 
Counse]f$  designee,  the  authority: 

*-       *        * 

(3)  Tb  c  General  Counsel  or  the 
General  Counsel's  designee  may  submit 
to  the  Commission  for  its  consideration 
any  mat^^r  which  has  been  delegated 
pursuai^to  paragraph  (b)(1)  of  tihis 
section.!  i 

(4)  Nothing  in  this  section  will  be 
deemed^o  prohibit  the  Commission,  at 
its  election,  from  exercising  the 
authoriw  delegated  to  the  General 
Counsel  under  this  section. 

—RULES  RELATING  TO 
OF  NATIONAL  FUTURES 
.TION  DECISIONS  IN 
NARY,  MEMBERSHIP  DENIAL, 
.T10N  AND  MEMBER 
IBILITY  ACTIONS 

!  authority  citation  for  part  171 
continuiais  to  read  as  follows: 

AuthoHty:  7  U.S.C.  4a,  12a  and  21. 

2.  Sedtion  171.50  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
introductory  text,  (c)  and  (d)  to  read  as 
foUowsl 


ACTION:  Final  rule. 


}  171.50 
COUHMl 


Delegation  to  ttte  General 


(a)  Tt  ( I  Commission  hereby  delegates, 
until  it  orders  otherwise,  to  the  General 
Counsel  or  the  General  Counsel's 
designeja,  the  authority: 

*  '      *  I      *        •        * 

(c)  Tqi  General  Counsel  or  the 
General!  Counsel's  designee  may  submit 
to  the  Odmmission  for  its  consideration 
any  matter  which  has  been  delegated 
pursuaiit  to  paragraph  (a)  of  this  section. 

(d)  N^Uiing  in  this  section  will  be 
deemed  ^o  prohibit  the  Commission,  at 
its  electjibn,  from  exercising  the 
authority  delegated  to  the  General 
Counsel  junder  this  section. 

Issued  in  Washington,  D.C.  this  19th  day 
of  August  1999,  by  the  Commodity  Futures 
Trading  l^ommission. 
Catheriii^  D.  Dixon, 
Assistant  Secretary  of  the  Commission. 
(FR  Docj  i»-21918  Filed  8-24-99;  8:45  am] 

BiLUNQ  CdbE  6351-01-41 


DEPAH1MENT  OF  HEALTH  AND 
HUMAHJSERVICES 

Food  aieid  Drag  Administration 

21CFR|p«rt177 
[DocketMo.96F-0178] 

Indlraei  Food  Additives:  Polyinmrs 

AGENCY^  I  Food  and  Drug  Administration, 
HHS. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  Nylon  6/12  copolymer 
resins  as  nonfood-contact  layers  of 
laminated  films  and  rigid  multilaminate 
constructions  with  polypropylene  outer 
layers  intended  for  use  in  contact  with 
food.  This  action  is  in  response  to  a 
petition  filed  by  Toray  Industries 
(America)  Inc. 

DATES:  The  regulation  is  effective 
August  25, 1999;  written  objections  and 
requests  for  a  hearing  by  September  24, 
1999. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Aduikustration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  M."Gilliam,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3167. 

SUPPt^MENTARY  INFORMATION:  hi  a  notice 
published  in  the  Federal  Register  of 
August  27, 1996  (61  FR  44067),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  6B4505)  had  been  filed  by  Toray 
Industries  (America)  Inc.,  c/o  Keller  and 
Heckman,  1001  G  St.  NW.,  suite  500 
West,  Washington,  DC  20001.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  Part  177  Indirect 
Food  Additives;  Polymers  (21  CFR  part 
177)  to  provide  for  Uie  safe  use  of  Nylon 
6/1-2  copolymers  for  use  as  a  non-food 
contact  layer  of  laminated  articles 
intended  for  use  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  as  a  non-food  contact  layer 
of  laminated  films  and  rigid 
multilaminate  constructions  where  the 
outer  layers  are  made  of  polypropylene 
is  safe,  (2)  the  additive  will  achieve  its 
intended  technical  effect,  and  (3)  the 
regulations  in  §§  177.1390  and  177.1500 
should  be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 


making  the  dociunents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  24,  1999, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
docvmient.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subiects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 
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PART  177-^NOIRECT  FOOD 
AOOmVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  21  U.S.C  321,  342.  348,  379e. 

2.  Section  177.1390  is  amended  by 
revising  paragraph  (c](l)(i)(/)  to  read  as 
follows: 

{177.1390    Laminal* structures foruM at 
tMnpsnilurts  of  250  °F  and  above. 


(c)  *  *  • 

(1)  '  *  • 

(i)  *  *  * 

(f)  Nylon  6/12  resins  (CAS  Reg.  No. 
25191-04-2)  complying  with  item  13.3 
of  the  table  in  §  177.1500(b),  for  use  as 
nonfood-contact  layers  of  laminated 
films  and  in  rigid  multilaminate 
constructions  with  polypropylene  outer 
layers.  Laminate  structures  with 
authorized  food-contact  materials  yield 
no  more  than  0.15  milligrams  of  epsilon- 
caprolactam  and  0.04  milligrams  of 


omega-laurolactam  per  square  inch 
when  extracted  with  95  percent  ethanol 
at  121  °C  (250  "F)  for  2  hours. 

***** 

3.  Section  177.1500  is  amended  in  the 
table  in  paragraph  (b)  by  adding  item 
"13.3"  in  numerical  order  to  read  as 
follows: 

§177.1500    Nylon  rssins. 

***** 

(b)*  •  • 


Discussiob  of 


Specific  gravity 

Melting  point 
(degrees  Fahr- 
enheit) 

Solubility  in  boil- 
ing 4.2W  HO 

Viscosity 
No.  (miy 

g) 

Maximum  extractaWe  fraction  in  selected  solvents 
(expressed  in  percent  by  weight  of  resin) 

Nylon  resins 

Water 

95  percent 
ethyl  alco- 
hol 

Ethyl  ace- 
tate 

Benzene 

• 

13.3  Nylon  6/12  res- 
ins with  residual 
epsHofh 

caprolactain  not  to 
exceed  0.8  percent 
by  weight  and  re- 
sidual omega- 
laurolactam  not  to 
exceed  0.1  percent 
by  weight.  For  use 
only  as  specified  in 
§177.1390  of  this 
chapter. 

• 

• 

1.13±0.15 

* 

* 
400-420 

• 

• 

Dissolves  in  1  h. 

• 

* 
• 

• 

1.0 

• 

• 

1.5 

• 

* 

0.5 

* 

* 

0.5 

• 

Dated:  August  9, 1999. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives.  Center  for  FcKtd  Safety 
and  Applied  Nutrition. 

[FR  Doc.  9»-21963  Filed  8-24-99;  8:45  am] 
BILLMQ  COOE  4iaO-01-F 


DEPARTMENT  OF  TRANSPORTATION 

CoMtOuard 

33  CFR  Part  100 

[CGDOS-99-070] 

R1N2115-AE40 

SpacW  Local  ReguMiona  for  Marina 
Evanls;  Maara  Point  Marina  and  Red 
Eyaa  Docli  Bar  Fkaaforfca  Diaptoy, 
Chaalar  RIvar,  Kant  Nanowa,  Maryland 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUiMARY;  Temporary  special  local 
regulations  are  being  adopted  for  the 
Mears  Point  Marina  and  Red  Eyes  Dock 
Bar  Fireworks  Display,  to  be  held 
September  5, 1999,  over  the  waters  of 
the  Chester  River,  Kent  Narrows, 


Maryland.  These  regulations  are  needed 
to  protect  spectator  craft  and  other 
vessels  transiting  the  event  area  horn 
the  dangers  associated  with  the  event. 
This  action  is  intended  to  enhance  the 
safety  of  life  and  property  during  the 
event. 

DATES:  This  temporary  final  rule  is 
effective  from  8:30  p.m.  to  9:30  p.m. 
EDT  (Eastern  Daylight  Time)  on 
September  5, 1999  and  September  6, 
1999. 

ADDRESSES:  Dociunents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Commands 
(Aoax),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  niunber 
is  (757)  398-6204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Warrant  Officer  R.  Houck,  Marine 
Events  Coordinator  Commander,  Coast 
Guard  Activities  Baltimore,  2401 
Hawkins  Point  Road,  Baltimore 
Maryland,  21226-1791,  telephone 
number  (410)  576-2674. 


SUPPlfMENTARY  INFORMATION: 

Regulatory  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 
regulation.  In  keeping  with  5  U.S.C. 
553(B),  the  Coast  Guard  finds  that  good 
cause  exists  for  not  publishing  a  NPRM. 
In  keeping  with  the  requirements  of  5 
U.S.C.  553(d)(3),  the  Coast  Guard  also 
finds  that  good  cause  exists  for  making 
this  regulation  effective  less  than  30 
days  after  publication  in  the  Federal 
Ri^jster.  The  Coast  Guard  received 
confirmation  of  this  request  for  special 
local  regulations  on  July  16, 1999.  There 
was  not  sufficient  time  to  publish  a 
proposed  rule  in  advance  of  the  event. 
Publishing  a  NPRM  and  delaying  the 
effective  date  of  the  regulation  would  be 
contrary  to  the  public  interest,  because 
immediate  action  is  necessary  to  protect 
spectators  and  other  vessel  traffic  from 
the  potential  hazards  associated  with 
this  event. 

Background  and  Purpose 

The  Mears  Point  Marina  and  Red  Eyes 
Dock  Bar  will  sponsor  a  Labor  Day 
Celebration  fireworks  display,  to  be  held 
over  the  waters  of  the  Chester  River, 
Kent  Narrqws,  Maryland.  The  event  will 
consist  df  pyrotechnic  displays  fired 


Small  Entitiei 

Under  the  F 
(5U.S.C.i901 
consider^  w: 
rule  will  have 
impact  on  a  si 
entities,  '^^mt 
business0i,  m 
that  are  ioidep 
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from  a  bat^e  positioned  north  of  Kent 
Narrows,  j^aryland.  A  large  fleet  of 
spectator  |\fessel8  is  anticipated.  Due  to 
the  need  fir  vessel  control  during  the 
fireworks  display,  vessel  traffic  will  be 
temporarily  restricted  to  provide  for  the 
safety  of  spectators  and  transiting 
vessels.    |1 

I  Discussion  of  Regulations 

The  Co^t  Guard  is  establishing 
I  temporary  special  local  regulations  on 
specified  waters  of  the  Chester  River, 
liie  tempbrary  special  local  regulations 
will  be  ini  0ffect  from  8:30  p.m.  to  9:30 
p.m.  EOT]  bn  September  5, 1999  and  will 
restrict  g^^eral  navigation  in  the 
regidatedl^a  during  the  event.  If  the 
event  is  postponed  due  to  weather 
conditions,  the  temporary  special  local 
regulatioiL$  will  be  effective  from  8:30 
p.m.  to  9:30  p.m.  on  September  6, 1999. 
Except  for,  persons  or  vessels  authorized 
by  the  Co^t  Guard  Patrol  Conunander, 
no  persoi  i  lor  vessel  may  enter  or  remain 
in  the  regjiilated  area.  Tliese  regulations 
are  needeia  to  control  vessel  traffic 
diuing  thei  fireworks  display  to  enhance 
the  safety  pf  spectators  and  transiting 
vessels.  11 

Regulatoty  Evaluation 

This  temporary  final  rule  is  not  a 
significaiit  regulatory  action  under 
section  3(()  of  Executive  Order  12666 
and  does  j>ot  require  an  assessment  of 
potential  i4osts  and  benefits  under     - 
section  6U)(3)  of  that  Order.  It  has  been 
exempted  {from  review  by  the  Office  of 
Manageuient  and  Budget  under  that 
Order.  It  i$  not  significant  under  the 
regulatory!  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

The  Coieist  Guard  expects  the 
economic  impact  of  this  temporary  final 
rule  to  bei  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  th^  [regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
conclusion  is  based  on  the  fact  that  the 
regulated!  ^a  will  only  be  in  efiiect  for 
a  short  period  of  time  and  extensive 
advisories  will  be  made  to  the  affected 
maritime;  community  so  that  they  may 
adjust  th^lr  schedules  accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  jdOl  et  seq.),  the  Coast  Guard 
considerd4  whether  this  temporary  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  '[^mall  Entities"  include  small 
business^i,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jiuisdictions 
with  populations  of  less  than  50,000. 


Because  this  temporary  final  nde  will 
only  be  in  effect  for  a  short  period  of 
time  and  extensive  advisories  will  be 
made  to  the  affected  maritime 
community  so  that  they  may  adjust  their 
schedules  accordingly,  the  Coast  Guard 
expects  the  impact  of  this  temporary 
final  rule  to  be  minimal. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  temporary  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  temporary  final  rule  does  not 
provide  for  a  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  under  die 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  nUe  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that,  under 
figiue  2-1,  paragraph  (34)(h)  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
Special  local  regtilations  issued  in 
conjimction  with  a  marine  event  are 
excluded  under  that  authority. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Regulation 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46  and  33  CFR  100.35. 

2.  A  temporary  section,  §  100.35-T05- 
070  is  added  to  read  as  follows: 

§100.35-T05-4>70    Hears  Point  Marina  and 
Red  Eyes  Dock  Bar  Fhewrorfcs  Display, 
Chseter  River,  Kent  Namms,  Maryland. 

(a)  Definitions — (1)  Regulated  Area. 
The  waters  of  the  Chester  River 
enclosed  within  the  arc  of  a  circle  with 
a  radius  of  150  yards  and  with  its  center 
located  at  latitude  38°58.6'  North, 


longitude  076°14.3'  West.  All 
coordinates  reference  Datum  NAD  1983. 

(2)  Coast  Guard  Patrol  Conunander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  w^ho  has  been 
designated  by  the  Commander,  Coast 
Guard  Activities  Baltimore. 

(b)  Special  Local  Regulations.  (1)  All 
persons  and/or  vessels  not  authorized  as 
official  patrol  vessels  are  considered 
spectators.  The  "official  patrol"  consists 
of  any  Coast  Guard,  public,  state,  county 
or  local  law  enforcement  vessels 
assigned  and/or  approved  by 
Commander,  Coast  Guard  Activities 
Baltimore. 

(2)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(3)  The  operator  of  any  vessel  in  this 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any  official 
patrol,  including  any  conunissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(c)  Effective  dates.  This  section  is 
effective  from  8:30  p.m.  to  9:30  p.m. 
EDT  (Eastern  Daylight  Time)  on 
September  5. 1999.  ff  the  event  is 
postponed  due  to  weather  conditions, 
the  r^ulated  area  is  effective  frtim  8:30 
p.m.  to  9:30  p.m.  EDT  on  September  6, 
1999. 

Dated:  August  13, 1999. 
Roger  T.  Rufe,  Jr., 

Vice  Admiral,  U.S.  Coast  Guard,  Commander 

Fifth  Coast  Guard  District. 

(FR  Doc.  99-22058  Filed  8-24-99;  8:45  am] 

aaxMQ  CODE  4rio-is-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
(CQD  05-99-071] 
RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Patapsco  River,  Battintore,  MD 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  notice  implements  the 
special  local  regulations  at  33  CFR 
100.515  during  a  fireworks  display  to  be 
held  September  11, 1999,  on  the 
Patapsco  River  at  Baltimore,  Maryland. 
These  special  local  regulations  are 
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necessary  to  control  vessel  traffic  due  to 
the  confined  nature  of  the  waterway  and 
expected  vessel  congestion  during  the 
fireworks  display.  T^e  effect  will  be  to 
restrict  general  navigation  in  the 
regulated  areas  for  the  safety  of 
spectators  and  vessels  transiting  the 
event  area. 

EFTECnVE  DATES:  33  CFR  100.515  is 
effective  from  5:30  p.m.  EDT  (Eastern 
Daylight  Time)  to  11  p.m.  EDT  on 
September  11, 1999. 
FOR  FURTHER  ilFORMAIION  CONTACT: 
Chief  Warrant  Officer  R.O.  Houck. 
Marine  Events  Coordinator, 
Commander,  Coast  Guard  Activities 
Baltimore,  2401  Hawkins  Point  Road, 
Baltimore,  MD  21226-1971,  (410)  576- 
2674. 

SUPPLEMENTARY  INFORMATION:  The  City 
of  Baltimore  will  sponsor  a  fireworks 
display  on  September  11, 1999  on  the 
Patapsco  River,  Baltimore,  Maryland. 
The  fireworks  display  will  be  launched 
ftam  a  barge  positioned  with  the 
regulated  area.  In  order  ensure  the  safety 
of  participants  and  transiting  vessels,  33 
CFR  100.515  will  be  in  effect  for  the 
duration  of  the  event.  Under  provisions 
of  33  CFR  100.515,  a  vessel  may  not 
enter  the  regulated  area  unless  it 
receives  permission  from  the  Coast 
Guard  Patrol  Commander.  Spectator 
vessels  may  anchor  outside  the 
regulated  area  but  may  not  block  a 
navigable  channel.  Because  these 
restrictions  will  be  in  effect  for  a  limited 
period,  they  should  not  result  in  a 
significant  disruption  of  maritime 
traffic. 

Dated:  August  13, 1999. 
Roger  T.Rufe,  Jr., 

Vice  Admiral.  U.S.  Coast  Guard,  Commander 
Fifth  Coast  Guard  District. 
(FR  Doc.  99-22057  Filed  &-24-99;  8:45  am) 
■UMQ  CODE  4mO-1S-« 


DEPARTMENT  OF  TRANSPORTATION 

CoMtGkMrd 

33  CFR  Part  117 

[CG001-9$-148] 

Rm2115-AE47 

Drawbridga  Oparation  Ragulationa: 
Danvara  RIvar,  MA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


with  a  fixed  bridge.  Notice  and  public 
procedure  have  been  omitted  bom.  this 
action  because  the  bridge  the 
regulations  formerly  governed  no  longer 
exists. 

DATES:  This  final  rule  is  effective  August 
25, 1999. 

ADDRESSES:  Docvunents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office,  408  Atlantic 
Avenue,  Boston,  Massachusetts,  02110, 
7  a.m.  to  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  niunber  is  (617)  223-8364. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McDonald,  Project  Officer.  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPtfMENTARY  INFORMATION: 

Discussion 

The  Beverly  Salem  SRlA  Bridge,  mile 
0.0,  across  the  Danvers  River  has  been 
replaced  with  a  fixed  bridge.  The 
operating  regulations  listed  at  33  CFR 
117.595(b)  are  now  unnecessary  and 
will  be  removed  by  this  action  because 
the  bridge  they  formerly  governed  no 
longer  exists.  Paragraph  (a)(1)  is  also 
being  removed  bom  §  117.595  because  it 
is  now  listed  at  §  117.31  of  this  chapter 
and  paragraph  (a)(4)  is  being  removed 
because  it  is  redundant.  The  Essex 
County  Kemwood  Bridge  is  no  longer 
owned  and  operated  by  Essex  County.  It 
is  presently  owned  and  operated  by  the 
Massachusetts  Highway  Department.  Its 
locally  known  as  the  Kemwood  Bridge. 
Its  name  will  be  changed  in  the 
regulations  to  remove  Essex  County  and 
call  it  just  the  Kemwood  Bridge. 

Good  Cause 

The  Coast  Guard  has  determined  that 
good  cause  exists  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  to  forego  notice  and  comment  for 
this  rulemaking  because  notice  and 
comment  are  unnecessary.  Notice  and 
comment  are  unnecessary  because  the 
bridge  governed  in  §  117.595(b)  no 
longer  exists.  The  other  changes  to 
remove  §  117.595(a)(1),  which  is 
included  in  §  117.31,  and  to  change  the 
bridge  name  to  Kemwood  Bridge  are 
simply  administrative  changes  for 
clarity. 

The  Coast  Guard,  for  the  reasons  just 
stated,  has  also  determined  that  good 
cause  exists  for  this  rule  to  be  effective 
upon  publication  in  the  Federal 


and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  bridge 
governed  by  the  reguJations  no  longer 
exists. 


SUMMARY:  The  Coast  Guard  is  removing 
the  operating  rules  for  the  Beverly 
Salem  SRlA  Bridge,  mile  0.0,  across  the 
Danvers  River  between  Beverly  and 
Salem,  Massachusetts.  The  Beverly 
Salem  SRlA  Bridge  has  been  replaced 


Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  ntunber  of  small  entities. 
Small  entities  include  small  businesses, 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000.  Therefore, 
for  the  reasons  discussed  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  ntunber  of  small 
entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

Federalinn 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Section 
2.B.2..  Figure  2-1,  paragraph  (32)(e),  of 
Commandant  Instmction  M16475.1C, 
this  final  rule  is  categorically  excluded 
from  further  enviroimiental 
dociunentation  because  promulgation  of 
changes  to  drawbridge  regulations  has 
been  fouind  not  to  have  a  significant 
efiiect  on  the  environment.  A  written 
"Categorical  Exclusion  Determination" 
is  not  required  for  this  final  rule. 
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For  tfak  reasons  set  out  in  the 
preambli^,  the  Coast  Guard  amends  33 
CFR  pa^lll7  as  follows: 

PART  1 17— DRAWBRIDGE 
OPERAltON  REGULATIONS 

-       li 

1 .  Th^  authority  citation  for  part  117 

continuw  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05»4l(g);  section  117.255  also  issued 
under  thj  authority  of  Pub.  L.  102-587, 106 
Stat.  503  3. 

2.  Section  117.595  is  revised  to  read 
as  follof/^s: 

S117.S9^;  Danvars  Rivw. 

(a)  Tli^  requirements  in  this  paragraph 
apply  tb  [all  bridges  across  the  Danvers 
River:    '  | 

(1)  THf  owners  of  these  bridges  shall 
provide!  ^d  keep  in  good  legible 
conditic^h  clearance  gauges  for  each 
draw  w\ih  figures  not  less  than  12 
inches  ugh,  designed,  installed,  and 
maintaineid  according  to  the  provisions 
of  §  11&160  of  this  chapter. 

(2)  TiHins  and  locomotives  shall  be 
controlled  so  that  any  delay  in  opening 
the  draw  span  shall  not  exceed  ten 
minute^l  However,  if  a  train  moving 
toward  the  bridge  has  crossed  the  home 
signal  fqr  the  bridge  before  the  signal 
requesting  opening  of  the  bridge  is 
given,  that  train  may  continue  across  the 
bridge  a^d  must  clear  the  bridge 
interlo(j](s  before  stopping. 

(b)  tlflb  draw  of  the  Massachusetts  Bay 
Transportation  Authority  (MBTA)/ 
AMTRAiC  Bridge,  at  mile  0.05,  between 
Salem  atid  Beverly,  shall  open  on  signal; 
except  that,  from  midnight  to  5  a.m., 
daily,  aild  on  December  25  and  January 
1,  the  d^w  shall  open  as  soon  as 
possibW  but  not  more  than  one  hour 
after  notice  is  given  to  the  drawtenders 
either  ajtjthe  bridge  during  the  time  the 
drawtenders  are  on  duty  or  by  calling 
the  nuin)er  posted  at  the  bridge. 

(c)  Tm  Kemwood  Bridge,  at  mile  1.0, 
shall  oj^^n  on  signal;  except  that,  from 
May  1  through  September  30,  midnight 
to  5  a.nij,  bom  October  1  through  April 
30,  7  pjiti.  to  S  a.m.,  and  all  day  on 
December  25  and  January  1,  the  draw 
shall  oran  as  soon  as  possible,  but  not 
more  tht  tn  one  hour  after  notice  is  given 
to  the  q]  awtenders  either  at  the  bridge 
during  I  le  time  the  drawtenders  are  on 
duty  oi[by  calling  the  number  posted  at 
the  bri<  l^e. 


Dated:  August  11, 1999. 
R.M.  Lairabee, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  99-22051  Filed  8-24-99;  8:45  am) 
MLUNG  CODE  4«10-1S-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGO01-99-080] 

RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Long  Island,  New  York  Inland 
Waterway  From  East  Rockaway  Inlet  to 
Shinnecock  Canal,  NY 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  removing 
the  operating  rules  for  the  Ponquoque 
Point  Bridge,  mile  78.0,  across 
Shinnecock  Bay  in  New  York.  The 
Ponquoque  Point  Bridge  has  been 
replaced  with  a  fixed  bridge  and  the 
operating  regulations  are  no  longer 
necessary.  Notice  and  public  procedure 
have  been  omitted  from  this  action 
because  the  bridge  the  regulations 
formerly  governed  no  longer  exists. 
DATES:  This  final  rule  is  effective  August 
25, 1999. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office,  408  Atlantic 
Avenue,  Boston,  Massachusetts,  02110, 
7  a.m.  to  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (617)  223-8364. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Ponquoque  Point  Bridge,  mile 
78.0,  across  Shinnecock  Bay  has  been 
replaced  with  a  fixed  bridge  and  the 
operating  regulations  are  now 
imnecessary. 

The  Coast  Guard  has  determined  that 
good  cause  exists  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  to  forego  notice  and  comment  for 
this  rulemaking  because  notice  and 
comment  are  unnecessary.  Notice  and 
comment  are  unnecessary  because  the 
bridge  the  regulations  governed  no 
longer  exists. 

The  Coast  Guard,  for  the  reason  just 
stated,  has  also  determined  that  good 
cause  exists  for  this  rule  to  be  effective 


upon  publication  in  the  Federal 
Register. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not     ^ 
require  an  assessment  of  potential  costs'^ 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regtilatory  policies  and  procedures  of 
DOT  is  uuuecBSitdxy.  This  conciusiuu  is 
based  on  the  fact  that  the  bridge 
formerly  governed  by  the  regulations  no 
longer  exists. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on    . 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 
Therefore,  for  the  reasons  discussed  in 
the  Regulatory  Evaluation  section  above, 
the  Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Section 
2.B.2.,  Figure  2-1.  paragraph  (32)(e),  of 
Commandant  Instruction  M16475.1C. 
this  final  rule  is  categorically  excluded 
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firom  further  environmental 
documentation  because  promulgation  of 
changes  to  drawbridge  regulations  have 
been  foimd  not  to  have  a  significant 
effect  on  the  environment.  A  written 
"Categorical  Exclusion  Determination" 
is  not  required  for  this  final  rule. 

List  of  Subfects  in  33  C3PR  Part  117 

Bridges. 

Ragolatioiis 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART117— OffUWBRIDGE 
OPERATIONS  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Audioritjr:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
SUt.  5039. 

2.  Section  117.799(d)  is  revised  to 
read  as  follows: 

f  117.799    Long  Mand,  New  York  Inland 
Waterway  from  Eaat  Rockaway  Mat  to 
SMnnacocfc  Canal. 

•  *        •        *        • 

(d)  The  draws  of  the  West  Bay  Bridge, 
mile  0.1.  across  Quantuck  Canal,  Beach 
Lane  Bridge,  mile  1.1,  across  Quantuck 
Canal.  Quoque  Bridge,  mile  1.1.  across 
Quoque  Canal,  and  the  Smith  Point 
Bridge,  mile  6.1,  across  Narrow  Bay, 
shall  open  on  signal,  from  October  1 
through  April  30.  from  8  a.m.  to  4  p.m., 
and  from  May  1  through  September  30, 
from  6  a.m.  to  10  p.m.  At  all  other  times 
during  these  periods,  the  draws  shall 
open  as  soon  as  possible  but  no  more 
than  one  hour  after  a  request  to  open  is 
received. 

•  *        *        •        • 

Dated:  August  11. 1999. 

R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

(FR  Doc.  99-22054  Filed  8-24-99;  8:45  am] 
BttJJNG  CODE  4mO-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

CoMt  Guard 

33  CFR  Part  165 
[CG001  99-146] 
RIN2115-AA97 

SafMy  Zona:  Salvaga  of  Sunkan 
Flahing  Vaaaai  CAPE  FEAR,  Buzzarda 
Bay,  MA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  a  safety  zone  within  a  five 
hundred  (500)  yard  radius  of  the  site  of 
the  simken  fishing  vessel  CAPE  FEAR  in 
the  entrance  to  Buzzards  Bay, 
Massachusetts  during  oil  removal  and 
salvage  operations.  Once  the  vessel  is 
salvaged  and  brought  to  the  siufece,  a 
temporary  moving  safety  zone  extending 
1,000  yards  ahead  and  astern,  and  500 
yards  on  either  side  is  established 
around  the  fishing  vessel  CAPE  FEAR 
while  it  is  towed  into  and  safely  moored 
in  the  port  of  Fairhaven,  MA.  lliis 
safety  zone  is  needed  to  protect 
personnel  and  tbeir  resources  on-scene 
during  oil  pollution  abatement  and 
salvage  operations,  the  maritime 
community  from  hazards  associated 
with  ongoing  oil  pollution  abatement 
and  salvage  operations,  any  spectators 
or  vessels  in  die  vicinity,  and  to  ensiue 
the  safe  transit  and  mooring  of  the 
fishing  vessel  CAPE  FEAR  as  it  is  towed 
into  the  port  of  Fairhaven.  Ma.  Entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
(COTP).  Providence.  RI. 
EFFECTIVE  DATE:  This  rule  is  efiiective 
from  12  midnight  on  Satiuday,  July  31, 
1999,  imtil  12  midnight  on  Tuesday, 
August  31, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 

David  C.  Barata,  Waterways 

Management,  Coast  Guard  Marine 

Safety  Office,  Providence,  RI,  at  (401) 

435-2300. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  Federal  Register 
publication.  Due  to  the  date  that 
conclusive  information  for  this  event 
was  received,  there  was  insufficient 
time  to  draft  and  publish  an  NPRM.  Any 
delay  encountered  in  this  regulation's 
efiiective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  close  a  portion  of  Buzzards 
Bay  to  protect  personnel  and  their 
resources  on-scene  during  oil  pollution 
abatement  and  the  salvage  operations, 
the  maritiine  community  from  hazards 
associated  with  ongoing  oil  pollution 
abatement  and  salvage  operations,  any 
spectators  or  vessels  in  the  vicinity,  and 
to  ensiue  the  safe  transit  and  mooring  of 
the  fishing  vessel  CAPE  FEAR  as  it  is 
towed  into  the  port  of  Fairhaven,  Ma. 

Background  and  Purpose 

This  regulation  established  a  safety 
zone  in  all  waters  within  a  five  hundred 
(500)  yard  radius  of  the  site  of  the 


simken  fishing  vessel  CAPE  FEAR  (O.N. 
D655734)  in  the  entrance  to  Buzzards 
Bay  at  approximate  position  41°23'  N, 
07l°01'  W  during  oil  pollution 
abatement  and  salvage  operations.  After 
the  vessel  is  salvaged  and  brought  to  the 
surface,  a  temporary  moving  safety  zone 
will  immediately  be  established  on  all 
waters  extending  1,000  yards  ahead  and 
astern,  and  500  yards  on  either  side  of 
the  fishing  vessel  CAPE  FEAR  until  it  is 
towed  into  and  safety  moored  in  the 
port  of  Fairhaven,  MA.  This  safety  zone 
is  needed  to  protect  personnel  and  their 
resources  on-scene  during  oil  pollution 
abatement  and  salvage  operations,  the 
maritime  community  from  hazards 
associated  with  ongoing  oil  pollution 
abatement  and  salvage  operations,  any 
spectators  or  vessels  in  the  vicinity,  and 
to  ensure  the  safe  transit  and  mooring  of 
the  fishing  vessel  CAPE  FEAR  as  it  is 
towed  into  the  port  of  Fairhaven,  MA. 
The  public  will  be  made  aware  of  the 
change  from  a  stationary  to  moving 
safety  zone  through  a  Broadcast  Notice 
to  Mariners  made  from  U.S.  Coast  Guard 
Group  Woods  Hole.  Entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port  (COTP),  Providence, 
RI. 

Regulatoiy  Evaluatifm 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  ride  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  uimecessary. 
This  safety  zone  involves  a  small  area  of 
Buzzards  Bay.  Although  this  regulation 
prevents  traffic  frt>m  transiting  in  the 
immediate  area  of  the  salvage  site  and 
prevents  vessels  from  transiting  near  the 
fishing  vessel  CAPE  FEAR  as  it  is 
towed,  the  efiiact  of  this  regulation  will 
not  be  significant  as  all  vessel  traffic 
may  safety  pass  around  this  safety  zone 
and  extfflisive  maritime  advisories  will 
be  made. 

SmaUEntitiea 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
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entities.  ^  Small  entities"  may  include 
(1)  Small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominantjin  their  fields  and  (2) 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  addressed  in  the 
RegulatofV  Evaluation  above,  the  Coast 
Guard  cenifies  imder  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seQt)  that  this  final  rule  will  not 
have  a  si^ficant  economic  impact  on 
a  substai^fial  number  of  small  entities. 

Assistant*  for  Small  Entities 

Under  subsection  213(a]  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  they  can  better  evaluate  its 
effects  onithem  and  participate  in  the 
rulemaldi4g.  If  your  small  business  or 
organiza^on  would  be  affected  by  this 
final  rul^  iand  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  LT  D.C.  Barata, 
telephony  (401)  435-2300. 

Tne  Op^budsman  of  Regulatory 
Enforcei^nt  for  Small  Business  and 
Agriculttike  and  10  Regional  Fairness 
Boards  \f  ^re  established  to  receive 
comments  fi'om  small  businesses  about 
enforcement  by  Federal  agencies.  The 
Ombudsriian  will  annually  evaluate 
such  enforcement  and  rate  each 
agency's!  responsiveness  to  small 
business.  If  you  wish  to  comment  on 
enforcement  by  the  Coast  Guard,  call  1- 
888-REdrFAIR  (1-888-734-3247). 

Collecti(^^  of  Information 

This  ruje  contains  no  collection  of 
informatilpn  requirements  imder  the 
Paperw0]k  Reduction  Act  (44  U.S.C. 
3501  et  ^ifq.). 

Federalinn 

The  Cp|ist  Guard  has  analyzed  this 
action  iil  laccordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12$12,  and  has  determined  that 
these  reg^ations  do  not  raise  sufficient 
federalisoi  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Unfunded  Mandates 

Undeij  me  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
rule  wilj  result  in  an  annual 
expendi[|ue  by  state,  local,  and  tribal 
govemntents,  in  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
niunber  jtif  regulatory  alternatives  be 
conside^d,  and  that  from  those 
altematilyes,  the  least  costly,  most  cost- 


effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  No  state,  local,  or 
tribal  government  entities  will  be 
effected  by  this  rule,  so  this  rule  will  not 
result  in  annual  or  aggregate  cost  of 
$100  million  or  more.  Therefore,  Ae 
Coast  Guard  is  exempt  from  any  further 
regulatory  requirements  under  the 
Unfunded  Mandates  Act. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
Figiue  2-1,  paragraph  34(g)  of 
Commandant  Instruction  M16475.1C, 
this  final  rule  is  categorically  excluded 
from  further  enviromnental 
documentation.  A  written  Categorical 
iixciusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  Addressee. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  cdready  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  followii^  executive 
orders  in  developing  this  final  nUe  and 
reached  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  have  taking 
iinplications  imder  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
final  rule  meets  applicable  standards  in 
*  sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

E.O.  13405,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  final  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-{AMEN0ED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191: 
33  CFR  1.05(g),  6.04-1,  6.04-6. 160.5;  49  CFR 
1.46. 


2.  Add  temporary  §  165.T01-145  to 
read  as  follows: 

S165.T01-145    Safety  Zone:  Salvage  of 
Sunken  Fishing  Vessel  CAPE  FEAR. 
Buziards  Bay,  MA. 

(a)  Location.  The  following  area  has 
been  declared  a  safety  zone:  All  waters 
within  five  hundred  (500)  yard  radius  of 
the  site  of  the  simken  fishing  vessel 
CAPE  FEAR  (O.N.  D655634)  in  the 
entrance  to  Buzzards  Bay  at 
approximate  position  41°-23'N,  071°- 
Ol'W  during  oil  pollution  abatement 
and  salvage  operations.  After  the  vessel 
is  salvaged  and  brought  to  the  surface, 

a  temporary  moving  safety  zone  will 
immediately  be  established  on  all 
waters  extending  1,000  yards  ahead  and 
astern,  and  500  yards  on  either  side  of 
the  fishing  vessel  CAPE  FEAR  until  is 
towed  into  and  safety  moored  in  the 
port  of  Fairhaven,  MA. 

(b)  Effective  date.  This  section  is 
effective  frttm  12:00  midnight  on 
Saturday,  JiUy  31, 1999,  until  12:00 
midnight  on  Tuesday,  August  31, 1999. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regidations  in  §  165.23  of 
this  part,  entry  into  or  movement  within 
this  zone  is  prohibited  unless 
authorized  by  the  COTP  Providence. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTT  or  the  designated  on-scene  U.S. 
Coast  Guard  patrol  personnel.  U.S. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

(3)  The  general  regulations  covering 
safety  zones  in  §  165.23  of  this  part 
apply. 

Dated:  July  29,  1999. 
Peter  A.  Popko, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port. 

(FR  Doc.  99-22056  Filed  8-24-99;  8:45  am] 

BILLMG  CODE  M10-15-M 


POSTAL  SERVICE 

39  CFR  Part  20 

Global  Direct— Canada  Publlcationa 
Mail 

AGENCY:  Postal  Service. 

ACTION:  Interim  rule  and  request  for 

comment. 

summary:  Global  Direct— Canada 

Publications  Mail  is  an  international  , 
mail  service  that  is  available  on  the 
basis  of  a  service  agreement  between  the 
Postal  Service  and  a  qualifying  mailer. 
Under  this  service,  a  mailer  may  enter 
newspaper  and  periodical  items  that 
meet  the  applicable  eligibility,  makeup, 
and  preparation  requirements  for 
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Canada  Post's  domestic  Publications 
Mail.  The  Postal  Service  transports  the 
items  to  Canada  for  entry  into  that 
country's  domestic  mail  system.  The 
loailer  is  responsible  for  ensuring  that 
the  items  meet  Canada  Post's 
requirements. 

DATES:  The  interim  regulations  are 
effective  Augiist  25, 1999.  Comments 
must  be  received  on  or  before 
September  24, 1999. 
AOORESSES:  Written  comments  should 
be  sent  to  the  Manager,  Pricing,  Costing, 
and  Classification,  International 
Business  Unit,  U.S.  Postal  Service, 
Room  370-IBU,  Washington,  DC  20260- 
6500.  Copies  of  all  written  comments 
will  be  available  for  public  inspection 
between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  in  the 
International  Business  Unit,  10th  Floor, 
901  D  Street  SW,  Washington  DC. 
FOR  FURTHER  MFORMATION  CONTACT: 
Walter  J.  Grandjean,  (202)  314-7256. 
SUPPLEMENTARY  INFORMATION:  In 
cooperation  with  Canada  Post 
Corporation  (CPC),  the  Postal  Service  is 
introducing  Global  Direct — Canada 
Publications  Mail.  This  international 
mail  service  is  primarily  intended  for 
publishers  seeking  easier  access  to  the 
Canadian  domestic  postal  system. 

To  qualify,  a  mailer  must  agree  to 
mail  a  minimum  of  10,000  pieces  or  250 
pounds  of  mail  per  mailing  for  delivery 
to  Canadian  addresses.  All  mail  must 
conform  to  the  applicable  eligibility, 
makeup,  and  preparation  requirements 
for  Canadian  domestic  Publications 
Mail  as  specified  by  Canada  Post. 
Specialized  software  for  sorting  and 
address  accuracy  that  is  recognized  by 
Canada  Post  is  required.  Service  is 
available  from  six  Postal  Service 
facilities. 

Ancillary  services  for  local  business 
reply  and  the  return  of  undeliverable 
mail  are  also  available.  Participating 
mailers  must  sign  a  service  agreement 
with  the  Postal  Service  that  defines  the 
conditions  of  mailing  tuider  which  they 


will  enter  Global  Direct — Canada 
Publications  Mail. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  ofthe 
Administrative  Procediue  Act  regarding 
rulemaking  (5  U.S.C.  553),  interested 
parties  are  invited  to  submit  written 
data,  views,  or  comments  regarding  this 
interim  rule  to  the  address  above. 

The  Postal  Service  is  adopting  the 
following  interim  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations.  International  postal 
service. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5S2(a):  39  U.S.C.  401, 
404,  407.  408. 

2.  Chapter  6  ofthe  International  Mail 
Manual  is  amended  by  adding  new  part 
613,  Global  Direct — Canada  Publications 
Mail,  to  read  as  follows: 

CHAPTER  6— SPECIAL  PROGRAMS 

***** 

610    Global  Direct  Service 

***** 

613    Global  Direct-Canada  Publications 

Mail 
613.1    Description 

Global  Direct-Canada  Publications 
Mail  is  an  international  mail  service  that 
is  available  on  the  basis  of  a  service 
agreement  between  the  Postal  Service 
and  a  qualifying  mailer.  Under  this 
service,  a  mailer  must  enter  newspaper 
and  periodical  items  that  meet  the 
applicable  eligibility,  makeup,  and 
preparation  requirements  for  Canada 
Post's  domestic  Publications  Mail.  The 
Postal  Service  transports  the  items  to 
Canada  for  entry  into  that  coimtry's 
domestic  mail  system.  The  mailer  is 
responsible  for  ensiuing  that  the  items 


meet  Canada  Post's  makeup  and 
preparation  requirements. 

613.2  Qualifying  Mailers  and  Mailing 
Locations 

613.21  Qualifying  Mailers 

Qualifying  mailers  must  agree  to  mail 
a  minimiun  of  10.000  items  or  250. 
pounds  per  mailing  for  delivery  to 
Canadian  addresses.  All  tendered 
mailpieces  must  conform  to  the 
applicable  eligibility,  makeup,  and 
preparation  requirements  for  Canadian 
domestic  mail,  as  specified  by  Canada 
Post.  Specialized  sortation  software  and 
address  acciiracy  software  that  is 
recognized  by  Canada  Post  is  required. 

613.22  Mailing  Locations 

Mailings  may  be  deposited  only  at  the 
following  offices  as  specified  in  the 
service  agreement: 

JOHN  F  KENNEDY  AIRPORT  MAIL 
CENTER.  JOHN  F  KENNEDY 
INTERNA'nONAL  AIRPORT, 
BUILDING  250  JAMAICA  NY  11430- 
9998 

NEW  JERSEY  INTERNA'nONAL  BULK 
MAIL  CENTER.  US  POSTAL 
SERVICE.  80  COUNTY  RD,  JERSEY 
CITY  NJ  07097-9998 

BUFFALO  AUXnJARY  SERVICE 
FACILITY.  BUFFALO  PROCESSING 
AND  DISTRIBUTION  CENTER.  1200 
WILLIAM  ST.  BUFFALO  NY  14240- 
9998 

DETROIT  BULK  MAIL  CENTER.  US 
POSTAL  SERVICE.  17500 
OAKWOOD  BLVD.  ALLEN  PARK  MI 
48101-9755 

AMC  O'HARE  INTERNA'nONAL 
ANNEX.  US  POSTAL  SERVICE.  3333 
MOUNT  PROSPECT  RD.  FRANKLIN 
PARK  IL  60131-1347 

SEATTLE  BULK  MAIL  CENTER,  US 
POSTAL  SERVICE,  34301  9TH  AVE 
S,  FEDERAL  WAY  WA  98003-6721 

613.3  Postage 
613.31    Rate 

The  rate  of  postage  is  determined  by 
the  weight  and  level  of  sortation  of  the 
items  being  mailed  as  specified  below: 


Letter  carrier  presort  (LOP)  first  7.04  oz.  (0.44  lbs.) 


Rate 


Delivery  Mode  Direct 

Delivery  Facility 

City 


DCF 

FCP..„ 

Residue , 

Over  7.04  oz.  (.44  lbs.)  (200  grams)  per  additional  pourxj ... 
National  Distribution  Guide  (NDG)  First  3.52  oz.  (0.22  lbs.) 
Over  3.52  oz.  (0.22  lbs.)  (100  grams)  per  additional  pound  , 


$0,265 
0.295 
0.348 
0.400 
0.453 
0.475 
0.482 
0.354 
0.721 


613.32    Canada  Post  Size  Definition 


OS 


ip  and 

i  and  Mailing 

rs 

:  agree  to  mail 
IS  or  250, 
livery  to 
indered 
to  the 
eup,  and 
for  Canadian 
i  by  Canada 
I  software  and 
that  is 
t  is  required. 

3 

ted  only  at  the 
led  in  the 

IRTMAIL 

lEDY 

'ORT. 

A  NY  11430- 

ONAL  BULK 

TAL 

XD,  JERSEY 

iKVICE 
ROCESSING 
INTER.  1200 
3  NY  14240- 

NTER,  US 

)0 

EN  PARK  MI 

TONAL 
iRVICE.  3333 
.FRANKLIN 

NTER,  US 
)1  9TH  AVE 
J8003-6721 


tennined  by 
tation  of  the 
:ified  below: 

Rate 

$0,265 
0.295 
0.348 
0.400 
0.453 
0.475 
0.482 
0.354 
0.721 


Federal  Register /Vol.  64,  No.  164 /Wednesday,  August  25.  1999 /Rules  and  Regulations        46279 


Size: 


Peri 

Per  bundle . 


Pen 

Per  fil 
Weight:    ' 
Per 
Per 


newspaper 


Minimum 


5.5  in.  X  3.35  in.  x  .007  in. 


Maxinium 


Length  +  girth:  78.7  in. 
Greatest  dimension:  23.6  in. 
Height:  7.8  in. 

Length  +  2  x  diameter:  41  In. 
Greatest  dimension:  35.4  in. 
14.25  in.  X  11  in.  x6.4  In. 

3  lbs. 
55  Itts. 


613.33    Postage  Payment  Method 
Postage  must  be  paid  through  an 
advance  deposit  account.  Qualifying 
mailers  inust  have  the  following 
information  printed  on  one  of  the  first 
five  or  l^  t  five  pages  of  each  newspaper 
or  periodical  issue: 

a,  TheWords  "Agreement  Number 
03429792 "; 

b.  The!  I  Canadian  address  to  which 
change  qj  address  information  and  the 
addr^s  ^ocks  undeliverable  copies 
should  1 4  sent.  (The  Postal  Service  will 
provide  iiis  address  if  the  mailer  does 
not  have  a  Canadian  return  address.) 

If  the  ^^blication  is  mailed  under 
cover,  th9  information  oytlined  above 
must  be  {dearly  visible  on  the  outside  of 
the  envelope  or,  if  clear-wrapped,  on  the 
front  or  ^J^ck  cover  of  the  publication. 
613.34   l^ostage  Statement 

Maile^4  must  complete  the  total 
postage  on  PS  Form  3651,  Postage 
Statement — International  Permit  Imprint 
'Mail  or  wlk  Letters  to  Canada  with 
Permit  Uiprint  or  Postage  Meter 
Affixed,  i^d  attach  a  completed 
worksheet.  PS  Form  3657-C,  Postage 
Stateme^ — Global  Direct — Canada 
Publications  Mail.  Both  of  these  forms 
are  provided  by  the  Postal  Service  at  the 
following  web  site:  www.usps.com.  A 
set  of  separate  postage  statements  must 
be  prepared  for  each  individual  mailing. 

613.4  P^paration  Requirements 
Mailed  are  responsible  for  ensuring 

that  newspapers  and  periodicals 
tendered  under  the  Global  Direct- 
Canada  |\iblications  Mail  service 
comply  Vfith  Canada  Post's  domestic 
mail  preparation  requirements. 

613.5  ^ciliary  Services 
613.51    I  Business  Reply  Service 

This  sjBTvice  provides  for  the  return  of 
Canadiaii  business  reply  mail  through 
the  Post|i|  Service  to  a  specified  address 
in  Canada.  Detailed  specifications  for 
this  servjibe  are  contained  in  Publication 
524,  Global  Direct  Canada  Admail 
Service  Guide.  The  rates  for  this  service 
are: 

a.  $0.4i  for  items  weighing  not  more 
than  l.Op  ounces  (30  grams). 


b.  $0.65  for  items  weighing  more  than 
1.06  ounces  (30  grams)  but  not  more 
thtm  1.76  ounces  (50  grams). 

61 3.52f    Return  of  Undeliverable  Mail 

Only  the  address  block  of  the 
publication  will  be  returned.  The  rate 
for  this  service  is  $0.50  per  address 
block  returned. 

613.6  Service  Agreement 

Before  the  first  mailing,  mailers  must 
complete  and  submit  PS  Form  3681, 
Global  Direct  Service  Agreement,  14 
days  prior  to  their  planned  mailing  date. 
The  Global  Direct  Service  Agreement 
can  be  found  in  Publication  524,  Global 
Direct  Canada  Admail  Service  Guide,  or 
at  the  following  web  site:  http:// 
www.usps.com.  Concurrent  with  the 
establishment  of  the  agreement, 
instructions  are  issued  to  the  designated 
post  office  of  entry  regarding  the 
acceptance  and  verification  of  the 
prospective  customer's  mailpieces. 

613.7  Advance  Notification 

Mailers  who  are  interested  in  using 
Global  Direct-Canada  Publications  Mail 
service  must  complete  a  PS  Form  3682, 
Record  of  Mailing,  five  days  prior  to 
their  planned  mailing  date.  The  Record 
of  Mailing  can  be  found  in  Publication 
524,  Global  Direct  Canada  Admail 
Service  Guide,  or  at  the  following  web 
site:  http://www.usps.com. 
•        •        •        *        * 

A  transmittal  letter  changing  the 
relevant  pages  in  the  International  Mail 
Manual  will  be  published  and 
automatically  transmitted  to  all 
subscribers.  Notice  of  issuance  of  the 
transmittal  will  be  published  in  the 
Federal  Register  as  provided  by  39  CFR 
20.3. 

Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
[FR  Doc.  99-22110  Filed  8-24-99;  8:45  am] 
BILLING  CODE  7710-1»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[CO-001-0032a;  FRL-6410-7] 

Approval  and  Promulgation  of  Ak 
Quality  Implomentation  Plans;  Stat*  of 
Colorado;  Colorado  Springs  CartMn 
Monoxide  Radesignation  to 
Attainment,  Designation  df  Areas  for 
Air  Quality  Planning  Purposes,  and 
Approval  of  a  Related  Revision 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  On  August  19, 1998,  the 
Governor  of  Colorado  submitted  a 
request  to  redesignate  the  Colorado 
Springs  "moderate"  carbog  monoxide 
(CO)  nonattainment  area  to  attainment 
for  the  CO  National  Ambient  Air 
Quality  Standard  (NAAQS).  The 
GJovemor  also  submitted  a  CO 
maintenance  plan.  In  addition,  on 
October  1, 1998,  the  Governor  submitted 
revisions  to  Colorado's  Regulation  No. 
13  "Oxygenated  Fuels  Prograui".  In  this 
action,  EPA  is  approving  the  Colorado 
Springs  CO  redesignation  request,  the 
maintenance  plan,  and  the  revisions  to 
Regulation  No.  13. 

DATES:  This  direct  final  rule  is  effective 
on  October  25, 1999  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  September  24, 1999.  If 
adverse  comment  is  received,  EPA  will 
publish-a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  fiiat  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  8P- 
AR,  United  States  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  500,  Denver,  Colorado 
80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  offices: 


United  States  Environmental  Protection 
Agency,  Region  VIII,  Air  and 
Radiation  Program,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466:  and. 

United  States  Environmental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center,  401  M  Street,  SW, 
Washington.  DC  20460. 

Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at:  Colorado  Air 
Pollution  Control  Division,  Colorado 
Department  of  Public  Health  and 
Environment,  4300  Cherry  Creek  Drive 
South,  Denver,  Colorado,  880246-1530. 

FOR  FURTHER  MFORMATKM  CONTACT:  Tim 
Russ,  Air  and  Radiation  Program, 
MaiJcode  8P-AR,  United  States 
Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466 
Telephone  number:  (303)  312-6479. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent  wherever 
"we",  "us",  or  "our"  are  used  we  mean 
the  Environmental  Protection  Agency. 

I.  What  Is  The  Purpose  of  This  Action? 

In  this  action,  we  are  approving  a 
change  in  the  legal  designation  of  the 
Colorado  Springs  area  from 
nonattainment  for  CO  to  attainment, 
we're  approving  the  maintenance  plan 
that  is  designed  to  keep  the  area  in 
attainment  for  CO  for  the  next  11  years, 
and  we're  also  approving  changes  to  the 
State's  Regulation  No.  13  for  the 
implementation  of  the  wintertime 
oxygenated  fuels  program. 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted 
(Pub.  L.  101-549. 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1)(C)  of  the  Clean 
Air  Act  (CAA),  we  designated  the 
Colorado  Springs  area  as  nonattainment 
for  CO  because  the  area  had  been 
designated  as  nonattainment  before 
November  15, 1990.  We  originally 
designated  Colorado  Springs  as 
nonattainment  for  CO  imder  the 
provisions  of  the  1977  CAA 
Amendments  (see  41  FR  28002.  July  8, 
1976).  This  designation  was  reaffirmed 
by  the  1990  CAi\  Amendments  and 
Colorado  Springs  was  classified  as  a 
"moderate"  CO  nonattainment  area  with 
a  design  value  of  less  than  or  equal  to 
12.7  parts  per  million  (ppm).  See  56  FR 
56694,  November  6, 1991.  Further 
information  regarding  this  classification 
and  the  accompanying  requirements  are 
described  in  the  "General  Preamble  for 
the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990." 
See  57  FR  13498,  April  16. 1992. 


Under  the  CAA,  we  can  change 
designations  if  acceptable  data  are 
available  and  if  certain  other 
requirements  are  met.  See  CAA  section 
107(d)(3)(D).  Section  107(d)(3)(E)  of  the 
CAA  provides  that  the  Administrator 
may  not  promulgate  a  redesignation  of 
a  nonattainment  area  to  attainment 
imless: 

(i)  The  Administrator  detramines  that 
the  area  has  attained  the  national 
ambient  air  auaUty  standard; 

(ii)  The  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
CAA  section  110(k); 

(iii)  The  Administrator  determines 
that  the  improvement  in  air  quality  is 
due  to  permanent  and  enforceable 
rediictions  in  emissions  resulting  bom 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions; 

(iv)  The  Administrator  has  fiilly 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
CAA  section  175A;  and, 

(v)  the  State  containing  such  area  has 
met  all  requirements  applicable  to  the 
area  imder  section  110  and  part  D  of  the 
CAA. 

Before  we  can  approve  the 
redesignation  request,  we  must  decide 
that  all  appUcable  SIP  elements  have 
been  fully  approved.  Approval  of  the' 
applicable  SIP  elements  may  occur 
simultaneously  with  final  approval  of 
the  redesignation  request,  lliat's  why 
we  are  also  approving  the  revisions  to 
Regulation  No.  13. 

n.  What  Is  the  State's  ProceM  To 
Submit  These  Materials  to  EPA? 

Section  110(k)  of  the  CAA  addresses 
our  actions  on  submissions  of  revisions 
to  a  SIP.  The  CAA  requires  States  to 
observe  certain  procedural  requirements 
in  developing  SIP  revisions  for 
submittal  to  us.  Section  110(a)(2)  of  the 
CAA  requires  that  each  SIP  revision  be 
adopted  after  reasonable  notice  and 
public  hearing.  This  must  occur  prior  to 
the  revision  being  submitted  by  a  State 
to  us. 

The  Colorado  Air  Quality  Control 
Commission  (AQCC)  held  a  public 
hearing  for  the  Carbon  Monoxide  (CO) 
Redesignation  Request  and  Maintenance 
Plan  for  Colorado  Springs  on  January 
15. 1998.  The  AQCC  adopted  the 
redesignation  request  and  maintenance 
plan  directly  after  the  hearing.  This  SIP 
revision  became  State  effective  March 
36, 1998,  and  was  submitted  by  the 
Governor  to  us  on  August  19, 1998. 

We  have  evaluated  the  Governor's 
submittal  and  have  determined  that  the 


State  met  the  requirements  for 
reasonable  notice  and  public  hearing 
under  section  110(a)(2)  of  the  CAA.  By 
operation  of  law  under  section 
110(k)(l)(B)  of  the  CAA,  the  Governor's 
August  19, 1998,  submittal  became 
complete  on  February  19, 1999. 

For  the  Regulation  No.  13  revisions, 
two  public  hearings  were  held.  On  April 
17, 1997.  the  AQCC  held  a  public 
hearing  to  consider  the  changes  to 
Regulation  No.  13  that  involved 
shortening  of  the  oxygenated  fuels 
season  by  one  week  and  reducing  the 
minimum  oxygen  content  in  fuels  for 
the  first  and  last  weeks  of  the  program. 
The  AQCC  adopted  these  changes 
directly  after  the  April  17. 1997,  public 
hearing  and  they  became  State  effective 
on  Itme  30, 1997. 

On  January  16, 1998,  the  AQCC  held 
a  public  hearing  to  consider  further 
changes  to  Reg^ation  No.  13,  in 
response  to  action  by  the  Colorado 
General  Assembly.  "The  Colorado 
General  Assembly  approved  the  April 

17. 1997,  AQCC^dianges  to  Regulation 
No.  13;  however,  the  General  Assembly 
changed  the  implementation  time  frame 
from  1998-1999,  as  contained  in  the 
Regulation,  to  1997-1998.  (State  Senate 
Bill  SB(97)236.  codified  at  §  25-7- 
133.5(2)(n),  C.R.S.)  The  purpose  of  the 
January  16, 1998,  public  hearing  was  for 
the  AQCC  to  change  Regulation  No.  13 
to  match  the  implementation  time  frame 
of  SB(97)236.  This  change  was  adopted 
by  the  AQCC  directly  after  the  January 

16. 1998,  public  hearing  and  became 
State  effective  on  March  30, 1998.  The 
Governor  submitted  both  the  April  17, 
1997,  and  January  16, 1998,  revisions  to 
Regulation  No.  13  to  us  on  October  1, 
1998. 

We  have  evaluated  the  Governor's 
submittal  and  have  determined  that  the 
State  met  the  requirements  for 
reasonable  notice  and  public  hearing 
imder  section  110(a)(2)  of  the  CAA.  By 
operation  of  law  under  section 
110(k)(l)(B)  of  the  CAA,  the  Governor's 
October  1, 1998,  submittal  became 
complete  on  April  1, 1999. 

m.  EPA's  EvaliMtion  of  the 
Eadesignation  Request  and 
Maintenance  Plan 

EPA  has  reviewed  the  State's 
redesignation  request  and  maintenance 
plan  and  believes  that  approval  of  the 
request  is  warranted,  consistent  with  the 
requirements  of  CAA  section 
107(d)(3)(E).  The  following  are 
descriptions  of  how  the  section 
107(d)(3)(E)  requirements  are  being 
addressed. 

(a).  Redesignation  Criterion:  The  Area 
Must  Have  Attained  the  Carbon 
Monoxide  (CO)  NAAQS 


'  Refer  to  BPAs 
I  policy  meni(|nandi 
I  Processing  R)b  ques 
I  AttaininenL't 
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Section;  J07(d){3)(E){i)  of  the  CAA 
states  that  for  an  area  to  be  redesignated 
|to  attainment,  the  Administrator  must 
letermin^  that  the  area  has  attained  the 
ipplicabl^lNAAQS.  As  described  in  40 
.  50.8,iihe  national  primary  ambient 
'  qualitVjstandard  for  carbon 
lonoxid^  Is  9  parts  per  million  (10 
lilligrams  per  cubic  meter)  for  an  8- 
lour  average  concentration  not  to  be 
(ceeded  itaore  than  once  per  year.  40 
50.8  continues  by  stating  that  the 
llevels  of  CP  in  the  ambient  air  shall  be 
ieasuredl>y  a  reference  method  based 
)n  40  CFIiLlpart  50,  Appendix  C  and 
lesignatedj  in  accordance  with  40  CFR 
sart  53  onfn  equivalent  method 
lesignated  in  accordance  with  40  CFR 
part  53.  Attainment  of  the  CO  standard 
is  not  a  momentary  phenomenon  based 
}n  short-term  data.  Listead,  we  consider 
area  tol  t»e  in  attainment  if  each  of  the 
ZO  ambiep^t  air  quality  monitors  in  the 
sa  doesiif  t  have  more  than  one 
lexceedane?  of  the  CO  standard  over  a 
ine-year  ^briod.  40  CFR  50.8  and  40 
jFR  part  50,  Appendix  C.  If  any  monitor 
lin  the  area's  CO  monitoring  network 
Irecords  more  than  one  exceedance  of 
Ithe  CO  standard  during  a  one-year 
Icalendar  period,  then  the  area  is  in 
Iviolation  of  the  CO  NAAQS.  hi  addition, 
lour  interpoetation  of  the  CAA  and  EPA 
■national  policy  >  has  been  that  an  area 
Iseeking  r^(|esignation  to  attainment 
Imust  show  attainment  of  the  CO 
InAAQS  fbr  at  least  a  continuous  two- 
lyear  calendar  period.  In  addition,  the 
■area  mustj  4lso  continue  to  show 
lattainmedt  through  the  date  that  we 
■promulgate  the  redesignation  in  the 
iFederal  IWgister. 

Colorado's  CO  redesignation  request 
Ifbr  the  Colorado  Springs  area  is  based 
Ion  an  analysis  of  quality  assured 
lambient  air  quality  monitoring  data  that 
[are  relevant  to  the  redesignation  request. 
IAs  presented  in  Section  2  of  the  State's 
Imaintenaiice  plan,  ambient  air  quaUty 
Imonitoring  data  for  consecutive 
Icalendar  years  1988  through  1996  show 
la  measined  exceedance  rate  of  the  CO 
InAAQS  df  1.0  or  less  per  year,  per 
I  monitor,  id  the  Colorado  Springs 
Inonattaincbent  area.  Data  are  also 
■available  for  calendar  years  1997  and 
11998  that  also  show  no  exceedances  of 
Ithe  CO  NAAQS.  All  of  these  data  were 
Icollected  and  analyzed  as  required  by 
JEPA  (see  4*}  CFR  50.8  and  40  CFR  part 
ISO,  Appeni  lix  C)  and  have  been 
I  archived  p  f  the  State  in  our  Aerometric 
llnformati<i  i  and  Retrieval  System 
I  (AIRS)  national  database.  Further 


<  Refer  to  Qi^A's  September  4,  1992.  John  Calcagni 
I  policy  tnemqitandum  entitled  "Procedures  for 
I  Processing  Ria^ue8ts  to  Redesignate  Areas  to 
I  Attainment. 


information  on  CO  monitoring  is 
presented  in  Section  2  of  the 
maintenance  plan  and  in  the  State's 
Technical  Support  Document  (TSD).  We 
have  evaluated  the  ambient  air  quality 
data  and  have  determined  that  the 
Colorado  Springs  area  has  not  violated 
the  CO  standard  and  continues  to 
demonstrate  attainment. 

The  Colorado  Springs  nonattainment 
area  has  quality-assured  data  showing 
no  violations  of  the  CO  NAAQS  for  1995 
and  1996  which  are  the  years  the  State 
used  to  support  the  redesignation 
request.  In  addition,  data  from  the  most 
recent  consecutive  two-calendar-year 
period  (i.e.,  1997  and  1998)  also  show 
no  violations.  Therefore,  the  Colorado 
Springs  area  has  met  the  first 
component  for  redesignation: 
demonstration  of  attainment  of  the  CO 
NAAQS.  We  note  too  that  the  State  of 
Colorado  has  also  committed,  in  the 
maintenance  plan,  to  continue  the 
necessary  operation  of  the  CO  monitors 
in  compliance  with  all  applicable  - 
federal  regulations  and  guidelines. 

(b).  Redesignation  Criterion:  The  Area 
Must  Have  Met  All  Applicable 
Requirements  Under  Section  110  and 
Part  D  of  the  CAA 

To  be  redesignated  to  attainment, 
section  107(d)(3)(E)(v)  requires  that  an 
area  must  meet  all  applicable 
requirements  under  section  110  and  part 
D  of  the  CAA.  We  interpret  section 
107(d)(3)(E)(v)  to  mean  that  for  a 
redesignation  to  be  approved  by  us,  the 
State  must  meet  all  requirements  that 
applied  to  the  subject  area  prior  to  or  at 
the  time  of  the  submission  of  a  complete 
redesignation  request.  In  our  evaluation 
of  a  redesignation  request,  we  don't 
need  to  consider  other  requirements  of 
the  CAA  that  became  due  after  the  date 
of  the  submission  of  a  complete 
redesignation  request. 

1.  CAA  Section  110  Requirements 

The  Colorado  Springs  CO  element  of 
the  Colorado  SIP  was  adopted  by  the 
AQCC  in  June  of  1982  and  was 
approved  by  the  EPA  on  December  12, 
1983  (48  FR  55284).  The  1982  SIP 
element's  emission  control  plan  was 
based  on  emission  reductions  from  the  ~ 
Federal  Motor  Vehicle  Control  Program 
(FMVCP),  Automobile  Inspection  and 
Readjustment  Program,  Improved  Public 
Transit,  Carpool  Locator  Service,  and 
Traffic  Flow  In^irovements.  The 
anticipated  date  for  attaining  the  8-hour 
CO  NAAQS  was  December  31, 1987. 

Through  a  letter  dated  May  26, 1988, 
we  notified  the  Governor  of  Colorado 
that  the  Colorado  Springs  area  did  not 
attain  the  CO  NAAQS  by  the  end  of 
1987.  This  letter  stated  that  Colorado 


was  to  address  deficiencies  in  the  SIP 
and  that  the  State  would  also  have  to 
address  requirements  in  our 
forthcoming  post-1987  poUcy  for  carbon 
monoxide.  To  partially  address 
deficiencies  in  the  Colorado  Springs  SIP 
element,  the  State  included  the  Clean 
Air  Campaign  in  the  SIP,  although  no 
emissions  reductions  credits  were 
assigned  to  this  program.  We  approved 
the  Clean  Air  Campaign  into  the  SIP 
(see  54  FR  22893,  May  30. 1989)  for  its 
underiying  benefit  to  the  area. 

EPA  did  not  finalize  its  post-1987 
policy  for  carbon  monoxide  because  the 
Clean  Air  Act  (CAA)  was  amended  on 
November  15, 1990.  Under  section  186 
of  the  CAA,  Colorado  Springs  was 
designated  nonattainment  for  CO,  was 
classified  as  "moderate"  with  a  design 
value  of  less  than  12.7  parts  per  million 
(ppm),  and  was  required  to  attain  the 
CO  NAAQS  by  December  31. 1995.  See 
56  FR  56694.  November  6. 1991.  The 
new  CAA  requirements  for  moderate  CO 
areas,  such  as  Colorado  Springs, 
required  that  the  SIP  be  revised  to 
include  a  1990  base  year  emissions 
inventory  (CAA  section  187(a)(1)), 
corrections  to  existing  motor  vehicle 
inspection  andmaintenance(I/M) 
programs  (CAA  section  187(a)(4)), 
periodic  emission  inventories  (CAA 
section  187(a)(5)),  and  the 
implementation  of  an  oxygenated  fuels 
program  (CAA  section  211(m){l)). 

How  the  State  met  these  requirements 
and  our  approvals,  are  described  as 
follows: 

A.  1990  base  year  emissions  inventory 
(CAA  section  187(a)(1)):  The  Governor 
submitted  a  1990  base  year  emissions 
inventory  for  Colorado  Springs  on 
December  31, 1992,  with  subsequent 
revisions  being  submitted  on  March  23, 
1995.  We  approved  this  1990  base  year 
CO  emissions  inventory  on  December 
23,  1996  (see  61  FR  67466). 

B.  Corrections  to  the  Colorado  Springs 
basic  I/M  program  (CAA  section 
187(a)(4)):  On  January  14. 1994.  and 
June  24, 1994,  the  Governor  submitted 
revisions  to  the  Colorado  basic  I/M 
program  portion  of  its  SIP  which 
included  the  program  in  Colorado 
Springs.  We  approved  these  basic  I/M 
program  revisions  on  March  19, 1996 
(see  61  FR  11149). 

C.  Periodic  emissions  inventories 
(CAA  section  187(a)(5)):  As  the 
Governor  did  not  submit  a  complete 
redesignation  request  and  maintenance 
plan  before  September  30. 1995.  a 
periodic  emission  inventory  (for 
calendar  year  1993)  was  required  for 
Colorado  Springs.  On  September  16, 
1997,  the  Governor  submitted  a  SIP 
revision  for  a  1993  periodic  emission 
inventory  for  Colorado  Springs.  We 
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approved  this  revision  on  July  15, 199i3 
(see  63  FR  38087). 

O.  Oxygenated  fuels  program 
implementation  (CAA  section  211(m)): 
To  address  the  oxygenated  fuels 
requirements  of  the  CAA,  the  Governor 
initially  submitted  a  revision  to 
Colorado's  Regulation  No.  13  on 
November  27, 1992.  We  approved  this 
revision  on  July  24. 1994  (see  59  FR  ~ 
37698).  Regulation  13  was  again  revised, 
to  shorten  the  oxygenated  fuels  program 
season,  and  the  Governor  submitted  • 
further  revisions  to  Regulation  No.  13 
on  September  29, 1995,  and  December 
22, 1995.  We  approved  these  revisions 
on  March  10, 1997  (see  62  FR  10690). 

Based  on  the  above  actions  by  the 
State  and  us,  EPA  has  determined  that 
the  SIP  continues  to  satisfy  the 
requirements  of  section  110(a)(2}. 

2.  Part  D  Requirements 

Before  the  Colorado  Springs  CO 
nonattainment  area  may  be  redesignated 
to  attauoment,  the  State  must  have 
fulfilled  the  applicable  requirements  of 
part  D  of  the  CAA.  Under  part  D,  an 
area's  classification  indicates  the 
requirements  to  which  it  will  be  subject. 
Subpart  1  of  part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas,  whether  the 
area  is  classified  or  nonclassifiable  for 
CO. 

The  relevant  Subpart  1  requirements 
are  contained  in  sections  172(c)  and 
176.  Our  General  Preamble  (see  57  FR 
13498,  April  16, 1992)  provides  EPA's 
interpretations  of  the  CAA  requirements 
for  moderate  CO  areas  with  design 
values  of  less  than  12.7  ppm. 

Under  section  172(b),  tne  applicable 
section  172(c)  requirements,  as 
determined  by  the  Administrator,  were 
due  November  15, 1992,  for  the 
Colorado  Springs  nonattainment  area. 
As  the  Colorado  Springs  CO 
redesignation  request  and  maintenance 
plan  were  not  submitted  by  the 
Governor  until  well  after  November  15, 
1992,  (i.e.,  actually,  August  19, 1998), 
the  General  Preamble  (see  57  FR  13529) 
provides  that  the  applicable 
requirements  of  CAA  section  172  were 
172(c)(3)  (emissions  inventory), 
172(c)(5)(new  soiut:e  review  permitting 
program),  172(c)(7)(the  section  110(a)(2) 
air  quality  monitoring  requirements)), 
and  contingency  measures  (CAA  section 
172(c)(9)).  It  is  also  worth  noting  that  we 
interpreted  the  requirements  of  sections 
172(c)(1)  (reasonable  available  control 
measures— RACM),  172(c)(2) 
(reasonable  further  progress — RFP),  and 
172(c)(6)(other  measures),  as  being 
irrelevant  to  a  redesignation  request 
because  they  only  have  meaning  for  an 
area  that  is  not  attaining  the  standard. 


See  EPA's  September  4, 1992,  John 
Calcagni  memorandum  entiUed, 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment",  and 
the  General  Preamble,  57  FR  at  13564, 
dated  April  16, 1992.  Finally,  the  State 
has  not  sought  to  exercise  the  options 
that  would  trigger  sections 
172(c)(4)(identification  of  certain 
emissions  increases)  and 
172(c)(8)(equivalent  techniques).  Thus, 
these  provisions  are  also  not  relevant  to 
this  redesignation  request. 

Section  1 76  of  the  CAA  contains 
requirements  related  to  conformity. 
Although  EPA's  regulations  (see  40  CFR 
51.396)  require  that  states  adopt 
transportation  conformity  provisions  in 
their  SIPs  for  areas  designated 
nonattainment  or  subject  to  an  EPA- 
approved  maintenance  plan,  we  have 
decided  that  a  transportation  conformity 
SIP  is  not  an  applicable  requirement  for 
purposes  of  evaluating  a  redesignation 
request  under  section  107(d)  of  the 
CAA.  This  decision  is  reflected  in  EPA's 
1996  approval  of  the  Boston  carbon 
monoxide  redesignation.  (See  61  FR 
2918,  January  30, 1996.) 

The  applicable  requirements  of  CAA 
section  172  are  discussed  below. 

A.  Section  172(c)(3) — Emissions 
Inventory 

Section  172(c)(3)  of  the  CAA  requires 
a  comprehensive,  accurate,  current 
inventory  of  all  actual  emissions  from 
all  sources  in  the  Colorado  Springs 
nonattainment  area.  As  stated  above  for 
CAA  section  187(a)(1),  the  Governor 
submitted  a  1990  base  year  emissions 
inventory  for  Colorado  Springs  on 
December  31, 1992,  with  subsequent 
revisions  being  submitted  on  March  23, 
1995.  We  approved  this  1990  base  year 
CO  emissions  inventory  on  December 
23, 1996  (see  61  FR  67466). 

B.  Section  172(cM5)  New  Source  Review 
(NSR) 

The  CAA  requires  all  nonattainment 
areas  to  meet  several  requirements 
regarding  NSR,  including  provisions  to 
ensure  that  increased  emissions  will  not 
residt  bom  any  new  or  modified 
stationary  major  sources  and  a  general 
offset  rule.  The  State  of  Colorado  has  a 
fully-approved  NSR  program  (59  FR 
42500,  August  18, 1994)  that  meets  the 
requirements  of  CAA  section  172(c)(5). 
The  State  also  has  a  fully  approved 
Prevention  of  Significant  Cieterioration 
(PSD)  program  (59  FR  42500,  August  18, 
1994)  that  will  apply  after  the 
redesignation  to  attainment  is  approved 
by  us. 


C.  Section  172(cM7)— Compliance  With  | 
CAA  section  110(a)(2):  Air  Quality 
Monitoring  Requirements 

According  to  our  interpretations 
presented  in  the  General  Preamble  (57 
FR  13498),  CO  nonattainment  areas  are 
to  meet  the  "applicable"  air  quality 
monitoring  requirements  of  section 
110(a)(2)  of  the  CAA  as  explicitiy 
referenced  by  sections  172  (b)  and  (c)  of 
the  CAA.  With  respect  to  this 
requirement,  the  State  indicates  in 
Section  3  of  the  maintenance  plan 
("Attainment  of  the  Carbon  Monoxide 
Standard"),  that  ambient  CO  monitorii 
data  have  been  properly  collected  and 
uploaded  to  EPA's  Aerometric 
Information  and  Retrieval  System 
(AIRS)  for  the  Culuradu  Springs  area. 
Air  quality  data  through  1996  are 
included  in  Section  3  of  the 
maintenance  plan  and  in  the  State's 
TSD.  We  recently  polled  the  AIRS 
database  and  verified  that  the  State  has 
also  uploaded  additional  ambient  CO 
data  through  1998.  The  data  in  AIRS 
indicate  that  the  Colorado  Springs  area 
has  shown,  and  continues  to  show, 
attainment  of  the  CO  NAAQS. 
Information  concerning  CO  monitoring 
in  Colorado  is  included  in  the 
Monitoring  Network  Review  (MNR) 
prepared  by  the  State  and  submitted  to 
EPA.  Our  personnel  have  concurred 
with  Colorado's  annual  network  reviews 
and  have  agreed  that  the  Colorado 
Springs  network  remains  adequate. 
Finally,  in  Section  8,  D.  of  the 
maintenance  plan,  the  State  commits  to  j 
the  continued  operation  of  the  existing 
CO  monitors,  according  to  all  applicable 
Federal  regulations  and  guidelines,  ever 
after  the  Colorado  Springs  area  is 
redesignated  to  attainment  for  CO. 

D.  Section  172(c)(9)  Contingency 
Measures 

According  to  our  interpretations 
presented  in  the  General  Preamble  (see 
56  FR  13532),  moderate  CO 
nonattainment  areas,  such  as  Colorado 
Springs,  were  required  to  submit 
contingency  measures  to  address  the 
requirements  of  section  172(c)(9)  of  the 
CAA.  These  contingency  measiues  wer 
to  become  effective,  without  further 
action  by  the  State  or  us,  upon  a 
determination  by  us  that  an  area  had 
failed  to  achieve  reasonable  further 
progress  (RFP)  or  to  attain  the  CO 
NAAQS  by  December  31, 1995.  To 
address  this  CAA  requirement,  the 
Governor  submitted  contingency 
measiures  to  EPA  on  February  18, 1994. 
We  approved  this  submittal  on 
DecenUier  23. 1997  (see  62  FR  67006). 
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(c).  Rede  i  gnation  Criterion:  The  Area 
Must  Ha\^  a  Fully  Approved  SIP  Under 
I  Section  1  i  0(k)  of  the  CAA 

Sectioilil07(d){3)(E}(u)  of  the  CAA 
states  th4t  for  an  area  to  be  redesignated 
to  attainitient,  it  must  be  determined 
that  the  ^Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 

I  section  l{l)0(k). 

As  not0d  above,  EPA  previously 

I  approved  SIP  revisions  based  on  the 
pre-1990|CAA  as  well  as  SIP  revisions 
required  under  the  1990  amendments  to 

I  the  CAA.;  On  April  8, 1999  (64  FR 
17102)  wj^  approved  a  SIP  revision  that 

I  removed  |^  bus  acquisition  program  from 

I  the  Coloi^o  Springs  CO  SIP  and 
instead  substituted  emission  reductions 
from  the  txxygenated  fuels  program.  The 
bus  acquisition  program  was  not 
implemehked  due  to  a  lack  of  federal 
funding,  th  this  action,  we  are 
approvinfij  revisions  to  Regulation  No. 
13  and  w  State's  commitment  to 
maintain  |4n  adequate  monitoring 
network  ((tontained  in  the  maintenance 
plan.)  Thiis,  we  have  fully  approved  the 
Colorado  Springs  CO  SIP  imder  section 
110(k)oftheCAA. 

(d).  Redefignation  Criterion:  The  Area 
Must  Sha^That  the  Improvement  in  Air 
Quality  li  pue  to  Permanent  and 
Enforceable  Emissions  Reductions 

Sectioiia07(d)(3)(E)(iii)  of  the  CAA 
provides  mat  for  an  area  to  be 
redesignaiiki  to  attainment,  the 
Administrator  must  determine  that  the 
improvenfibnt  in  air  quality  is  due  to 
permanem  and  enforceable  reductions 
in  emissiohs  resulting  frt}m 
implementation  of  the  applicable 
implemepiation  plan,  implementation 
of  applic^l^le  Federal  air  pollutant 
control  rejgulations,  and  other 
permanei^^  and  enforceable  reductions. 

The  CO  Amissions  reductions  for 
ColoradojSprings.  that  are  further 
described  |n  Sections  5.  and  6.  of  the 
August  19«  1998,  Colorado  Springs 
maintenance  plan,  were  achieved 
primarily! through  the  Federal  Motor 
Vehicle  Control  Program  (FMVCP),  a 
decentralized  basic  motor  vehicle 
inspection  and  maintenance  (I/M) 
program,  CDcygenated  fuels,  and  tiafBc 
flow  impi!Ovements. 

In  general,  the  FMVCP  provisions 
require  vokicle  manufacturers  to  meet 
more  striii4ent  vehicle  emission 
limitations  for  new  vehicles  in  future 
years.  Ths^e  emission  limitations  are 
phased  in  (as  a  percentage  of  new 
vehicles  inanufactiu-ed)  over  a  period  of 
years.  As  pew,  lower  emitting  vehicles 
replace  olper,  higher  emitting  vehicles 
("fleet  turnover"),  emission  reductions 


are  realized  for  a  particular  area  such  as 
Colorado  Springs.  For  example,  EPA 
promulgated  lower  hydrocarbon  (HC) 
and  CO  exhaust  emission  standards  in 

1991,  known  as  Tier  I  standards  for  new 
motor  vehicles  (light-duty  vehicles  and 
light-duty  trucks)  in  response  to  the 
1990  CAA  amendments.  These  Tier  I 
emissions  standards  were  phased  in 
with  40%  of  the  1994  model  year  fleet, 
80%  of  the  1995  model  year  fleet,  and 
100%  of  the  1996  model  year  fleet. 

As  stated  in  Section  5.  of  the 
maintenance  plan,  significant  additional 
emission  reductions  were  realized  from 
Colorado  Springs's  basic  I/M  program. 
Colorado's  Regvdation  No.  11,  "Motor 
Vehicle  Emissions  Inspection  Program", 
contains  a  full  description  of  the 
requirements  for  Colorado  Springs's  VM 
program.  We  note  that  further 
improvements  to  the  Colorado  Springs 
area's  basic  I/M  program  were 
implemented  in  January,  1995,  to  meet 
the  requirements  of  EPA's  November  5, 

1992,  (57  FR  52950)  I/M  rule  and  were 
approved  by  us  into  the  SIP  on  March 
19,  1996  (61  FR  11149). 

Oxygenated  fuels  are  gasolines  that 
are  blended  with  additives  that  increase 
the  level  of  oxygen  in  the  fuel  and, 
consequently,  reduce  CO  tailpipe 
emissions.  Colorado's  Regulation  13, 
"Oxygenated  Fuels  Program",  contains 
the  oxygenated  fuels  provisions  for  the 
Colorado  Springs  nonattainment  area. 
Regulation  13  requires  all  Colorado 
Springs-area  gas  stations  to  sell  fuels 
containing  a  2.7%  minimimi  oxygen 
content  (by  weight)  during  the 
wintertime  CO  high  pollution  season. 
The  use  of  oxygenated  fuels  has 
significantly  reduced  CO  emissions  and 
contributed  to  the  area's  attainment  of 
the  CO  NAAQS. 

Colorado  Springs  has  also 
implemented  traffic  flow  improvements 
to  alleviate  congestion  and  shorten 
travel  distances.  These  improvements 
involved  throat  widening, 
channelization,  signalizaticm,  widening 
of  existing  roadways,  construction  of 
new  roadways,  or  restriction  of  access  to 
roadways.  The  specific  traffic  flow 
improvements  that  were  identified  for 
necessary  action  in  the  1982  Colorado 
Springs  SIP  revision,  involved  the 
construction  of  the  Union  Boulevard 
extension  and  traffic  signalization. 
These  particular  improvements  have 
been  accomplished  and  are  now  part  of 
the  permanent  transportation 
infrastructure. 

We  have  evaluated  the  various  State 
and  Federal  control  measiu«s,  the 
original  1990  base  year  emission 
inventory  (see  61  FR  67466,  December 
23, 1996),  and  the  1993  attainment  year 
emission  inventory,  and  have  concluded 


that  the  improvement  in  air  quality  in 
the  Colorado  Springs  nonattainment 
area  has  resulted  from  emission 
reductions  that  are  permanent  and 
enforceable. 

(e).  Redesignation  Criterion:  The  Area 
Must  Have  a  Fully  Approved 
Maintenance  Plan  Under  CAA  Section 
175 A 

Section  107(d)(3)(E)(iv)  of  the  CAA 
provides  that  for  an  area  to  be 
redesignated  to  attainment,  the 
Administrator  must  have  fully  approved 
a  maintenance  plan  for  the  area  meeting 
the  requirements  of  section  175  A  of  the 
CAA. 

Section  175 A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The 
maintenance  plan  must  demonstrate 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 
Administrator  approves  a  redesignation 
to  attainment.  Ei^t  years  after  the 
promulgation  of  the  redesignation,  the 
State  must  submit  a  revised 
maintenance  plan  that  demonstrates 
continued  attainment  for  the  subsequent 
ten-year  period  following  the  initial  ten- 
year  maintenance  period.  To  address  the 
possibility  of  future  NAAQS  violations, 
the  maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  adoption  and  implementation,  that 
are  adequate  to  assure  prompt 
correction  of  a  violation.  In  addition,  we 
issued  further  maintenance  plan 
interpretations  in  the  "General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990"  (57 
FR  13498,  April  16, 1992),  "General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990;  Supplemental"  (57  FR  18070, 
April  28, 1992),  and  the  EPA  guidance 
memorandum  entitled  "Procedures  for 
Processing  Requests  to  Redesignate 
Areas  to  Attainment"  from  John 
Calcagni,  Director,  Air  Quality 
Management  Division,  Office  of  Air 
Quality  and  Planning  Standards,  to 
Regional  Air  Division  Directors,  dated 
September  4, 1992.  In  this  Federal 
Register  action,  EPA  is  approving  the 
maintenance  plan  for  the  Colorado 
Springs  nonattainment  area  because  we 
have  determined,  as  detailed  below,  that 
the  State's  maintenance  plan  submittal 
meets  the  requirements  of  section  1 75  A 
and  is  consistent  with  the  documents 
referenced  above.  Our  analysis  of  the 
pertinent  maintenance  plan 
requirements,  with  reference  to  the 
Governor's  August  19, 1998,  submittal, 
is  provided  as  follows: 
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1.  Emissions  Inventories — ^Attainment 
Year  and  Projections 

EPA's  interpretations  of  the  CAA 
section  175A  maintenance  plan 
requirements  are  generally  provided  in 
the  General  Preamble  and  the 
September  4, 1992,  policy  memorandum 
referenced  above.  Under  our 
interpretations,  areas  seeking  to 
redesignate  to  attainment  for  CO  may 
demonstrate  futiue  maintenance  of  the 
CX)  NAAQS  either  by  showing  that 
future  CX)  emissions  will  be  equal  to  or 
less  than  the  attainment  year  emissions 


or  by  providing  a  modeling 
demonstration.  For  the  Colorado 
Springs  area,  the  State  selected  the 
emissions  inventory  approach  for 
demonstrating  maintenance  of  the  CO 
NAAQS. 

The  maintenance  plan  that  the 
Governor  submitted  on  August  19, 1998, 
included  comprehensive  inventories  of 
CO  emissions  for  the  Colorado  Springs 
area.  These  inventories  include 
emissions  from  stationary  point  soiuces, 
area  sources,  non-road  mobile  sources, 
and  on-road  mobile  sources.  The  State 
selected  1993  as  the  year  from  which  to 


develop  the  attainment  year  inventory 
and  included  interim-year  projections 
out  to  2010.  More  detailed  descriptions 
of  the  1993  attainment  year  inventory 
and  the  projected  inventories  are 
dociunented  in  the  maintenance  plan  in 
Section  8  and  in  the  State's  TSD.  The 
State's  submittal  contains  detailed 
emission  inventory  information  that  was 
prepared  in  accordance  with  EPA 
guidance.  Siunmary  emission  figures     ' 
from  the  1993  attainment  year  and  the 
interim  projected  years  are  provided  in 
Table  I.-1  below. 


Table  1.- 

-1  Summary  of  CO  Emissions  in  Tons  Per  Day  for  Colorado  Springs: 

1993 

1997 

2002 

2005 

2010 

Point  Sources 

4.54 

69.49 

39.44 

264.20 

4.80 

70.40 

43.30 

223.90 

5.20 

71.50 

48.20 

183.80 

5.40 

72.20 

51.20 

175.60 

5.78 

73.31 

Non-Road  Mobile  Sources 

56.05 

On-Road  IMobile  Sources 

173.22 

Total 

377.67 

342.40 

308.70 

304.40 

308.36 

2.  Demonstration  of  Maintenance — 
Projected  Inventories 

As  we  noted  above,  total  CO 
ranissions  were  projected  forward  by  the 
State  for  the  years  1997,  2002,  2005,  and 
2010.  The  projected  inventories  show 
that  CO  emissions  are  not  estimated  to 
exceed  the  1993  attainment  level  during 
the  time  period  1993  through  2010  and, 
therefore,  the  Colorado  Springs  area  has 
satisfectorily  demonstrated 
maintenance. 

3.  Monitoring  Networic  and  Verification 
of  Continued  Attaiiunent 

Continued  attainment  of  the  CO 
NAAQS  in  the  Colorado  Springs  area 
depends,  in  part,  on  the  State's  efforts 
to  track  indicators  throughout  the 
maintenance  period.  This  requirement 
is  met  in  two  sections  of  the 
maintenance  plan.  In  Section  8  D.  the 
State  commits  to  continue  the  operation 
of  the  CO  monitors  in  the  Colorado 
Springs  area  and  to  annually  review  this 
monitoring  network  and  make  changes 
as  appropriate.  Also,  in  Section  8  E.I., 
the  State  commits  to  prepare  a  periodic 
emission  inventory  of  CO  emissions 
every  three  years  after  the  maintenance 
plan  is  approved  by  EPA.  With  this 
action,  we  are  approving  these 
commitments  as  satisfying  relevant 
requirements.  Our  approval  renders  the 
State's  commitments  federally 
enforceable. 

4.  Contingency  Plan 

Section  175A(d)  of  the  CAA  requires 
that  a  maintenance  plan  include 
contingency  provisions.  To  meet  this 


requirement,  the  State  has  identified 
appropriate  contingency  measures  along 
with  a  schedule  for  the  development 
and  implementation  of  such  measures. 
As  stated  in  Section  8  E.  of  the 
maintenance  plan,  the  contingency 
measmes  for  the  Colorado  Springs  area 
will  be  initially  triggered  by  an 
exceedance  of  the  CO  NAAQS.  Upon  an 
exceedance  of  the  CO  NAAQS,  the 
Pike's  Peak  Area  Council  of 
Governments  (PPACG)  will  recommend 
for  adoption  appropriate  local 
contingency  measures  to  correct  a 
potential  violation  of  the  CO  NAAQS 
(i.e.,  a  second  non-overlapping  8-hour 
average  ambient  CO  meastuement  that 
exceeds  9.4  ppm  at  a  single  monitoring 
site  during  a  calendar  year  is  a  violation 
of  the  8-hour  CO  NAAQS).  This  process 
will  take  approximately  six  months.  The 
Colorado  AQCC  will  review  the  local 
contingency  measiues  and  if  the  AQCC 
concurs,  the  AQCC  may  endorse  or 
approve  the  local  measures  without 
adopting  State  requirements.  If. 
however,  the  AQCC  finds  that  locally 
adopted  contingency  measures  are 
inadequate,  the  AQCC  will  adopt  State 
enforceable  measmes  as  deemed 
necessary  to  prevent  additional 
exceedances  or  a  violation.  The 
maintenance  plan  further  states  that 
contingency  measmes  will  be  adopted 
and  fuUy  implemented  within  one  year 
of  a  CO  NAAQS  violation.  The  potential 
contingency  measures  that  are  identified 
in  Section  8.E.3.  of  the  Colorado  Springs 
maintenance  plan  include  increasing 
the  required  2.7  percent  minimiun 
oxygen  content  of  gasoline  to  a  level 


above  the  actual  oxygen  content  of 
gasolines  at  the  time  of  the  violation, 
making  improvements  to  Colorado 
Springs's  I/M  program,  adopting  of  a 
motor  vehicle  enhanced  inspection  and 
maintenance  program,  establishing  a 
high  pollution  day  episodic 
woodbuming  curtailment  program, 
adopting  a  mandatory  Employer-Based 
Travel  Reduction  Program,  adopting 
Employee  Commute  Options,  re- 
implementing  a  carpool  locator  service, 
and  adopting  other  measures  that  may 
be  considered  appropriate.  A  more 
complete  description  of  the  triggering 
mechanism  and  these  contingency 
measures  can  be  found  in  Section  8  E. 
of  the  maintenance  plan. 

Based  on  die  above,  we  find  that  the 
contingency  measures  provided  in  the 
State's  maintenance  plan  are  sufficient 
and  meet  the  requirements  of  section 
175A(d)oftheCAA. 

5.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  Colorado  has  committed  to 
submit  a  revised  maintenance  plan  SIP 
revision  eight  years  after  the  approval  of 
the  redesignation.  This  provision  for 
revising  the  maintenance  plan  is 
contained  in  Section  8  F.  of  the 
Colorado  Springs  maintenance  plan. 

IV.  EPA's  ETaluation  of  tlie 
Transportation  Conformity 
Requirements 

One  key  provision  of  our  conformity 
regulation  requires  a  demonstration  that 
emissions  bom  the  transportation  plan 
and  Transportation  Improvement 
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Program  ^  consistent  with  the 
emission^  ^budgets  in  the  SIP  (40  CFR 
sections  93118  and  93.124).  The 
emission^  jbudget  is  defined  as  the  level 
of  mobile!  Source  emissions  relied  upon 
in  the  attf  inment  or  maintenance 
demonstration  to  maintain  compliance 
with  the  NAAQS  in  the  nonattainment 
or  maint^iiance  area.  The  rule's 
requiremwits  and  EPA's  policy  on 
emission^  Ibudgets  are  found  in  the 
preamble!  jo  the  November  24, 1993, 
transportation  conformity  rule  (58  FR 
62193-96)  and  in  the  sections  of  the 
rule  refei^ced  above. 

Sectioii  8  C.  of  the  Colorado  Springs 
maintenapice  plan  describes  an 
emission^jbudget  for  on-road  mobile 
sources^  the  years  1998  through  2009 
as  being  264  tons  per  day  (TPD)  of  CX) 
and  for  the  year  2010  as  being  212  TPD 
of  CO.  The  PPACG  and  the  State  derived 
the  264  TPD  number  for  1998  through 
2009  froi^  the  1993  attainment  year 
inventor^  [value  for  on-road  mobile 
sources.  We  cannot  approve  this  264 
TPD  value  as  a  budget  for  conformity 
purposes!  because  the  budget  is  not 
consisteii^  with  maintenance  of  the 
NAAQS.*  The  attainment  year's  mobile 
source  buHget  of  264  tons  per  day  does 
not  provide  for  maintenance  of  the  CO 
NAAQS  vrhen  combined  with  the 
increasing  emissions  levels  from  non- 
mobile  sources  during  the  1998-2009 
period  (itd.,  use  of  the  264  ton  budget  for 
any  year  after  1993  would  push  total 
emissions  over  the  maintenance  plan's 
attainmej:^  year  level  of  377  tons  per 
day).  ThtiB,  we  are  taking  no  action  on 
language  in  section  8  C.  of  the 
maintenance  plan  that  purports  to 
establish  $n  emissions  budget  for  1998 
through  2D09  of  264  TPD  of  CO.  The 
effect  of  this  is  that  PPACG  and  the 
State  may  not  use  264  TPD  as  the  budget 
for  confofilmity  purposes. 

Our  ndii-action  on  this  budget  is 
unlikely  to  have  any  practical 
consequences  for  conformity 
determiiiitions.  Because  the  most  recent 
conformity  determination  for  the 

zPursuai^lito  Section  93.118(e)(4)  of  the 
Transportatton  Conformity  Rule  (40  CFR  Part  93, 
Subpart  A),  We  previously  reviewed  the  adequacy 
of  the  maintenance  plan's  carbon  monoxide 
emissions  budgets  for  purposes  of  conformity.  In  an 
April  29,  ipe9  letter,  from  Richard  R.  Long, 
Director,  Ai^  and  Radiation  Program,  EPA  Region 
Vni,  to  MaMJe  Perkins,  Director,  Air  Pollution 
Control  Dirvion,  Colorado  Department  of  Public 
Health  an^  Environment,  we  determined  that  the 
emissions  budget  for  2010  and  beyond  (212  tons  per 
dav)  was  adequate  for  conformity  purposes,  and 
determined  that  the  budget  of  264  tons  per  year  for 
the  199ft-a009  period  was  inadequate.  Although 
this  action  i(  consistent  with  our  prior  adequacy 
determinatiion,  it  should  be  noted  that,  in  taking 
final  action  on  the  maintenance  plan,  we  are  not 
bound  by  Ot|r  prior  adequacy  determination.  See  62 
FR  43782.  August  15. 1997. 


PPACG  2020  Transportation  Plan 
demonstrated  conformity  to  the  212  ton 
per  day  budget  for  the  years  required  to 
be  analyzed  imder  Section  93.118(b)  of 
the  coniormity  rule  (e.g.,  2010  and 
2020),  we  do  not  believe  that  our 
determination  that  the  264  ton  per  day 
budget  is  imapprovable  has  any  negative 
consequences  for  this  existing 
conformity  determination.  And  imder 
Section  93.118(b)  of  the  conformity  rule, 
PPACG  is  unlikely  to  ever  have  to 
conduct  a  conformity  analysis  for  any 
years  in  the  1998-2009  time  frame  in 
the  future.  However,  if  such  an  analysis 
becomes  necessary,  it  must  be 
conducted  in  accordance  with  EPA's 
conformity  rule,  in  particular  40  CFR 
93.118(b){2){i). 

We  are  approving  the  2010  budget  of 
212  TPD  of  CO.  This  budget  is 
consistent  with  the  maintenance 
demonstration.  The  PPACG  and  the 
State  established  the  on-road  mobile 
source  emissions  budget  for  2010  and 
beyond  by  using  the  2010  on-road 
mobile  source  emission  figures  and  a 
portion  of  the  "safety  margin."  The 
safety  maigin  is  the  amount  by  which 
the  attainment  year  emissions  from  all 
source  categories  exceed  the  projected 
year  emissions  from  all  source 
categories.  (Table  5  of  the  maintenance 
plan  identifies  the  total  1993  attainment 
year  emissions  as  377.69  TPD  of  CO. 
Table  6  of  the  maintenance  plan 
identifies  the  total  2010  maintenance 
year  emissions  as  308.36  TPD  of  CO.) 
The  total  1993  attainment  year 
emissions  exceed  the  total  2010 
maintenance  year  emissions  by  69.33 
TPD.  Thus,  69.33  TPD  constitutes  the 
safety  margin  in  2010.)  The  PPACG  and 
the  State  then  used  the  2010  on-road 
mobile  sources  emissions  (173.22  TPD)  ■ 
and  56.2%  of  the  safety  margin  (38.96 
TPD)  to  arrive  at  a  2010  on-road  mobile 
sources  emissions  budget  of  212.18  TPD 
of  CO.  The  State  then  roimded  this 
budget  to  212  TPD  of  CO.  The  2010 
bucket  will  apply  for  2010  and  beyond. 
See  40  CFR  93.118(b)(2)(ii). 

The  emissions  budget  definition  in 
the  Colorado  Ambient  Air  Quality 
Standards  regulation  (5  CCR  1001-14) 
conflicts  with  the  language  on  page  8- 
14  of  the  maintenance  plan  and  is 
internally  inconsistent;  it  inadvertently 
appUes  both  the  invalid  264  TPD  budget 
and  the  212  TPD  budget  to  the  year 
2010.  Our  interpretation,  based  on  the 
language  of  the  maintenance  plan  and 
our  conformity  rule,  is  that  the 
maintenance  plan's  212  TPD  emission 
budget  applies  starting  in  2010, 
superseding  the  incorrect  language  in  5 
CCR  1001-14. 


V.  EPA's  Evaluation  of  the  Regulation 
No.  13  Revisions 

Colorado's  Regulation  No.  13  is 
entitled  "Oxygenated  Fuels  Program." 
The  purpose  of  this  regulation  is  to 
reduce  CO  emissions  from  gasoline 
powered  motor  vehicles  in  Colorado's 
Front  Range  Area,  which  includes 
Colorado  Springs,  through  the 
wintertime  use  of  oxygenated  gasolines. 
Section  211(m)  of  the  CAA  required  the 
State  to  implement  an  oxygenated  fuels 
program  in  the  larger  of  the 
Consolidated  Metropolitan  Statistical 
Areas  (CMSA)  or  Metropolitan 
Statistical  Areas  (MSA)  in  which  the 
nonattainment  areas  are  located.  In 
Colorado  these  areas  are  the  Colorado 
Springs  MSA,  Fort  Collins-Loveland 
MSA,  and  the  Denver-Boulder  CMSA. 
Section  211(m)  of  the  CAA  states  that 
the  oxygenated  fuels  program  must 
cover  no  less  than  a  four  month  period 
each  year  imless  EPA  approves  a  shorter 
period.  We  can  approve  a  shorter 
implementation  period  if  a  State 
submits  a  demonstration  that,  because 
of  meteorological  conditions,  a  reduced 
implementation  period  will  still  assure 
that  there  will  be  no  exceedances  of  the 
CO  NAAQS  outside  of  this  reduced 
period. 

EPA  previously  approved  a  revision 
to  Regulation  No.  13  that  shortened  the 
oxygenated  fuels  season  by  the  last  two 
weeks  in  February.  See  62  FR  10690, 
March  10, 1997.  The  State  of  Colorado 
is  seeking  EPA's  approval  of  further 
revisions  to  Regulation  No.  13  that 
would  shorten  the  oxygenated  fuels 
season  by  an  additional  week  and 
reduce  the  required  oxygen  content  of 
the  fuels  in  two  other  weeks. 
Specifically,  the  revisions  are  as 
follows: 

(a).  The  Oxygenated  Gasoline  Program 
Period,  or  "control  period".  Would  be 
reduced  by  one  week.  The  control 
period  formerly  ran  from  November  1st 
through  February  14th  of  each  year;  as 
amended,  the  control  period  would  nm 
from  November  1st  through  February 
7th  of  each  year. 

(b).  The  fuel  oxygenate  content 
requirements  were  reduced  for  the  week 
of  November  1st  through  November  7th 
of  each  year.  The  minimum  oxygen 
content  for  this  period  became  2.0%  by 
weight  for  all  areas  covered  by  the 
regvUation  and  there  was  no  maximum 
blending  or  3.1%  averaging 
requirements  for  the  Denver-Boulder 
area. 

(c).  The  maximum  blending  and  3.1% 
averaging  requirements  were  revised  so 
that  they  no  longer  apply  to  Denver- 
Boulder  area  for  the  week  of  February 
1st  through  February  7th  of  each  year. 
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To  address  the  CAA  section  211(m) 
requirement  and  allow  a  shortening  of 
the  oxygenated  fuels  season,  the  APQ) 
developed  a  predictive  model  for 
assessing  the  relative  probability  of  a  CO 
exceedance  diiring  any  given  week  of 
the  oxygenated  fuels  season.  The  use  of 
this  model  in  1995  allowed  the  AQCC 
to  approve  the  first  shortening  of  the 
oxygenated  fuels  program  during  the 
last  two  weeks  of  February  by 
demonstrating  that  the  shortening 
would  not  result  in  an  appreciable 
increase  in  the  possibility  of  future  CO 
exceedances  for  those  two  weeks. 

The  APCD  model  uses  a  spreadsheet 
to  adjust  past  monitored  CO 
concentrations  and  project  them  into  the 
fiitiue.  Monitored  CO  concentrations, 
representing  2  twentj'-year  time  period, 
are  used  in  the  spreadsheet  database. 
The  highest  eight-hour  average 
concentration  for  each  monitored  day  of 
the  data  set  are  used.  These  known 
values  are  then  adjusted  by  using  the 
.  latest  vehicle  emission  factor  model 
(cunently,  MOBILES)  and  local 
transportation  traffic  projections,  in 
terms  x)f  vehicle  miles  traveled  (VMT), 
to  project  CO  concentrations  into  the 
future.  After  normalizing  all  data  points, 
a  statistical  program  is  used  to  convert 
adjusted  values  to  a  predicted 
probability  that  any  given  week  will 
have  a  CO  exceedance.  The  use  of 
twenty  years  worth  of  monitored  data 
lets  meteorological  variability  be 
minimized. 

When  we  approved  the  first 
shortening  of  the  oxygenated  fuels 
season,  we  required  the  State  to 
demonstrate,  based  on  worst-case 
meteorology  for  Denver  for  the  last  20 
years  (as  indicated  by  daily  peak  8-hoiu- 
CO  concentrations],  at  least  a  95% 
probability  that  there  would  be  no 
exceedances  of  the  CO  standard  during 
the  last  two  weeks  of  February  as  a 
result  of  the  shortening  of  the  control 
period.  We  believe,  that  to  implement 
the  statutory  requirement  of  assiuing  no 
exceedances,  it  is  reasonable  to  require 
a  State  to  show  a  very  high  probability 
of  no  exceedances  and  that  95%  is  a 
reasonable  threshold  for  the  State's 
demonstration  here.  Given  the 
limitations  of  statistical  analysis  and  the 
problems  associated  with  proving  a 
negative,  we  believe  that  a  higher 
threshold  woidd  be  inappropriate. 

For  the  1998/1999  oxygenated  fuels 
season  revision,  the  State  evaluated  the 
probability  of  a  carbon  monoxide 
exceedance  in  the  Denver  area  during 
the  first  week  of  November,  1998,  and 
the  first  two  weeks  of  February,  1999, 
based  on  fourdifferent  levels  of 
oxygenates  in  automotive  fuels  and  all 
other  elements  of  the  Denver  CO  SIP 


being  in  place.  The  analysis  was  based 
on  the  measured  daily  peak  carbon 
monoxide  concentrations  at  the  CAMP 
monitoring  site  in  downtOMoi  Denver 
diuing  the  20-year  study  period.  The 
high  concentrations  at  the  CAMP  site 
have  generally  been  the  highest 
measured  at  CO  monitoring  sites  not 
only  in  the  Denver-Boulder  area,  but  the 
entire  Front  Range  area.  Also,  of  the 
Front  Range  CO  monitoring  sites,  the 
CAMP  site  has  shown  the  greatest 
number  of  exceedances  of  the  CO 
NAAQS  during  the  time  periods  being 
analyzed.  The  20-year  period  is 
sufficienUy  long  to  provide  statistically 
realistic  estimates  of  worst-case 
atmospheric  dispersion  conditions. 
Carbon  monoxide  emissions  in  Denver 
are  expected  to  decrease  for  the  next 
several  years,  and  are  expected  to 
remain  below  the  1998/1999  levels  at 
least  through  2010.  Thus,  the  calculated 
probability  of  a  CXD  NAAQS  exceedance 
is  at  a  maximiun  in  1998/1999  and  will 
be  lower  at  least  through  2010. 

In  order  to  normalize  the  effects  of 
emissions  changes  over  the  20-year 
study  period,  measured  concentrations 
were  adjusted  to  reflect  estimated 
changes  in  CO  emissions  between  the 
measurement  year  and  1998/1999.  The 
resulting  analysis  provided  a 
distribution  of  concentrations  that 
would  have  occurred  at  the  CAMP  site 
had  the  same  historical  meteorological 
conditions  occurred  at  1998/1999 
emission  rates,  at  four  different  levels  of 
oxygenates  (including  0%.)  The  State's 
analysis  showed  the  following:  (1)  For 
the  period  of  November  1st  tluough  the 
7th  of  1998,  at  a  2%  oxygenate  level, 
there's  a  2.5%  probability  of  a  CO 
NAAQS  exceedance;  (2)  for  the  period 
of  February  1st  through  the  7th,  of  1999, 
at  a  2.7%  oxygenate  level,  there's  a 
0.2%  probability  of  a  CO  NAAQS 
exceedance;  and  (3)  for  the  period  of 
February  8th  through  the  14th,  at  a  0.0% 
oxygenate  level,  there's  a  2.1% 
probability  of  a  CO  NAAQS  exceedance. 
The  State's  analysis  also  showed  that 
for  the  Colorado  Springs  and  Fort 
CollinJ^Loveland  areas,  the  probability 
of  an  exceedance  in  either  of  those  MSA 
areas  is  lower  than  it  is  for  the  Denver 
CMSA  area.  Compared  to  the  Denver 
area,  these  two  areas  have  experienced 
significanUy  fewer  exceedances  of  the 
CO  standard  and  significanUy  lower 
"high"  concentrations  over  the  relevant 
time  fiame.  Thus,  the  probability  of  an 
exceedance  in  the  Colorado  Springs  area 
and  the  Fort  Collins-Loveland  area,  with 
the  changes  in  oxygenate  concentration 
embodied  in  Regulation  No.  13,  is  less 
than  the  probability  projected  at  the 
CAMP  monitor.  This  probability  is 


expected  to  further  decrease  in  years 
after  1998/1999  due  to  fleet  turnover. 

The  State  also  reviewed  potential 
impacts  of  the  Regulation  No.  13 
revisions  on  the  Denver  PMm  SIP 
attainment  demonstration  (APCD/ 
Mobile  Sources  Program  March  24, 
1997,  Interofiice  Memorandum  firom 
Barbara  MacRae  to  Kim  Livo).  Reljring 
on  EPA's  consideration  of  the 
elimination  of  the  oxygenated  fuels 
program  for  the  last  two  weeks  of 
February  (see  61  FR  64649,  December  6, 
1996),  the  State  concluded  that  the 
increment  of  benefit  due  to  the 
oxygenated  fuels  program  is  0.46  ug/m'. 
When  this  value  is  added  to  the 
seventh-highest  modeled  concentration 
of  148.7  ug/m3  in  the  PMio  SIP's 
maintenance  year,  the  resulting  value  is 
still  below  the  24-hour  PMio  standard  of 
150ug/m3. 

The  highest  modeled  values  for  the 
first  week  of  November  and  the  second 
week  of  February  are  significantly  lower 
than  the  148.7  ug/m^  value.  The  State 
has  no  modeled  value  for  the  first  week 
of  February  because  the  State  only 
modeled  the  105  worst  meteorological 
days  and  none  of  these  worst  days 
occiured  diuing  the  first  week  of 
February.  Based  on  the  above,  the  State 
concluded  that  the  revisions  to 
Regulation  No.  13  would  be  unlikely  to 
jeopardize  the  PMio  SIP.  We  agree  with 
the  State's  emalysis  regarding  potential 
impacts  to  the  Denver  PMio  SIP,  and  do 
not  believe  that  the  reductions  in 
oxygen  content  for  the  first  week  of 
November,  and  the  first  week  of 
February,  nor  the  removal  of  the 
oxygenated  fuels  program  for  the  week 
of  February  8th  through  the  14th,  will 
impact  the  Denver  PMio  SIP. 

Based  on  above,  we  have  determined 
that  we  can  approve  the  revisions  to 
Regulation  No.  13  as  meeting  the 
requirements  of  section  2 1 1  (m)  of  the 
CAA. 

The  revisions  to  Regulation  No.  13 
were  adopted  by  the  AQCC  directiy  after 
a  public  hearing  on  April  17, 1997,  and 
became  State  effective  on  June  30, 1997. 

However,  an  issue  arose  after  the 
AQCC's  April  17, 1997,  approval  of 
these  changes  to  Regulation  No.  13. 

Colorado  State  law  requires  that  any 
revision  to  the  Colorado  SIP  must  first 
by  approved  by  the  Colorado  General 
Assembly  prior  to  being  forwarded  to 
the  Governor  for  his  approval  and 
submittal  to  EPA.  The  Colorado  General 
Assembly  modified  the  AQCC's  April 
17, 1997,  revisions  to  Regulation  No.  13. 
The  Colorado  General  Assembly 
changed  the  first  year  for 
implementation  of  the  revised 
oxygenated  fuels  program  fixim  the 
wintertime  season  of  1998-1999  to 


1997-1998.  Further,  the  Colorado 
I  General  Assembly  required  the  AQCC  to 
amend  the  Regulation  No.  13  revisions 
and  incomorate  this  new  (1997-1998) 
implemeiitation  schedule. 

To  addi^ss  the  Colorado  General 
I  Assembl)^  reqiiirements,  the  AQCC  held 
I  a  public  hearing  on  January  16, 1998, 
and  revisfifi  Regulation  No.  13  so  that 
the  initial  implementation  of  the 
changes  t^the  oxygenated  gasoline 
program,  Itnat  the  AQCC  adopted  on 
April  17, 1997,  would  occur  in  the 
wintertime  season  of  1997-1998.  These 
January  16, 1998,  amendments  to 
Regulatiotrf  No.  13  conformed  to  the 
language  jejnd  requirements  of 
Regulatioio  No.  13  to  section  25-7- 
133.5(2)(n),  Colorado  Revised  Statutes. 

EPA  wei  initially  concerned  about  the 
changes  the  Colorado  General  Assembly 
enacted  tb  move  up  the  implementation 
date  of  tbQ  revisions  to  Regulation  No. 
13,  from  l|i98-1999  to  1997-1998,  as 
the  State's  demonstration  for  the  revised 
Regulatic^it  did  not  address  this  time 
frame.  H^Wever,  this  issue  became  moot 
as  the  necessary  State  regulatory  and 
legal  changes  to  accomplish  this  earlier 
implementation  schedule  were  not  State 
effective  Hntil  March  30, 1998. 
Therefor^]  the  shortened  control  period 
could  no^  pe  implemented  until  the 
wintertiilLp  season  of  1998-1999,  which 
was  originally  analyzed  in  the  State's 
demonstration. 

On  October  1, 1998,  the  Governor 
submitted  to  EPA  the  revisions  to 
Regulatiot  No.  13  that  were  adopted  on 
April  17,!  t997  (effective  June  30, 1997), 
and  January  16, 1998  (effective  March 
30, 1998).  It  is  EPA's  understanding  that 
the  Janu^iiy  16, 1998,  version  of 
Regulatidn  No.  13  replaces  the  April  17. 
1997,  veij^ion  of  the  Regulation.  Thus, 
although;  both  versions  of  the  regulation 
are  acceptable  to  us,  EPA  is  only 
approving  the  later  (January  16, 1998) 
version  otthe  regulation  and  is  taking 
no  action  on  the  earlier  version. 

VI.  Final)  Action 

In  this  lection,  EPA  is  approving  the 
Colorado  Springs  carbon  monoxide 
redesignation  request,  maintenance 
plan,  and  the  revisions  to  Regulation 
No.  13. 

EPA  isi  publishing  this  action  virithout 
prior  proposal  because  the  Agency 
views  thi$  as  a  noncontroversial 
amendmant  and  anticipates  no  adverse 
commentl.  However,  in  the  proposed 
rules  seci:|on  of  this  Federal  Register 
publication,  we  are  publishing  a 
separate  idocimient  that  will  serve  as  the 
proposal!  ^°  approve  the  SIP  revision 
should  aqverse  comments  be  filed.  This 
rule  will  be  effective  October  25, 1999 
without  further  notice  unless  the 


Agency  receives  adverse  comments  by 
September  24, 1999. 

LF  EPA  receives  such  comments,  then 
we  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  October  25. 1999  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

Administrative  Requinsments 

(a)  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

(b)  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
goverrmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  U 
EPA  complies  by  consiilting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  &t)m  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
govenmients  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  state,  local,  or 
tribal  governments.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

(c)  Executive  Order  13045 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 


Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  and  safety  effects 
of  the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

(d)  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  imiquely  affects  the 
commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  12084 
requires  EPA  to  provide  to  the  Office  of 
Management  and3udget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  govenmients,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (Drder  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantiy  or  imiquely  affect  their 
communities." 

Today's  rule  does  not  significantiy  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

(e)  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
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agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantia] 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal -State 
relationship  imder  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  groirnds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  248.  255-66  (1976);  42 
U.S.C.  7410(a)(2).  Redesignation  of  an 
area  to  attainment  imder  sections 
107(d)(3)(D)  and  (E)  of  the  Clean  Air  Act 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  to 
attainment  is  an  action  that  afiiects  the 
status  of  a  geographical  area  and  does 
not  impose  any  regulatory  requirements 
on  sources.  Therefore,  I  certify  that  the 
^proval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

(f)  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
pre{>are  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
load,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  eithm  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 


approves  a  redesignation  to  attainment 
and  pre-existing  requirements  under 
State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
will  result  bom  this  action. 

(g)  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the -rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  the  publication  of  the 
rule  in  the  Federal  Register.  This  rule 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

(h)  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  25, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  nde  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Colorado's  audit  privilege  and  penalty 
immunity  law,  sections  13-25-126.5. 
13-90-107,  and  25-1-114.5,  Colorado 
Revised  Statutes  (Colorado  Senate  Bill 
94-139,  effective  June  1,1994),  or  its 
impact  upon  any  approved  provision  in 
the  SIP,  including  the  revision  at  issue 
here.  The  action  taken  herein  does  not 
express  or  imply  any  viewpoint  on  the 
question  of  whether  there  are  legal 
deficiencies  in  this  or  any  other  Clean 
Air  Act  program  resulting  from  the 
effect  of  Colorado's  audit  privilege  and 
immunity  law.  A  state  audit  privilege 
and  immunity  law  can  affect  only  state 
enforcement  and  cannot  have  any 
impact  on  federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  tmder  the  Clean  Air  Act, 
including,  for  example,  sections  113. 


167,  205,  211,  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  imder  section  304  of  the 
Clean  Air  Act  is  likewise  imaffected  by 
a  state  audit  privilege  or  immunity  law. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  July  21, 1999. 
JockW.McGraw, 
Acting  Regional  Administrator,  Region  VTff. 

Chapter  I.  title  40,  parts  52  and  81  of 
the  Code  of  Federal  RegiUations  are 
amended  as  follows: 

PART  52-{AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Sut)fMrt  G-COLORADO 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(86)  to  read  as 
follows: 

152.320    Mantification  or  plan. 

*        *        •        •        * 

(c)*  *  • 

(86)  On  October  1, 1998.  the  Governor 
of  Colorado  submitted  revisions  to 
Regulation  No.  13  "Oxygenated  Fuels 
Program"  that  shortened  the  effective 
time  period  of  the  oxygenated  fuels 
program  for  Denver/Boulder.  Colorado 
Springs,  Fort  Collins,  and  Longmont 
carbon  monoxide  nonattainment  areas 
and  also  reduced  the  required  oxygen 
content  dtuing  certain  periods. 

(i)  Incorporation  by  reference. 

(A)  Regulation  No.  13  "Oxygenated 
Fuels  Program",  5  CCR  1001-16,  as 
adopted  on  January  16, 1998,  effective 
March  30,  1998. 

3.  Section  52.349  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

S52.348    Control  stratsgy:  CariMn 
monoxida. 

***** 

(c)  Revisions  to  the  Colorado  State 
Implementation  Plan,  Carbon  Monoxide 
Redesignation  Request  and  Maintenance 
Plan  for  Colorado  Springs,  as  adopted 
by  the  Colorado  Air  Quality  Control 
Commission  on  January  15, 1998,  State 
effective  March  30, 1998,  and  submitted 
by  the  Governor  on  August  19, 1998. 


l.Theauthoi 
continues  i(  >  re: 


■  Colorado  Springs 


'This  datJ'is  t< 
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1.  The  aiithority  citation  for  part  81 
continues  ( >  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 

2.  In  §  81.306,  the  table  entitled 
"Colorado-Carbon  Monoxide"  is 
amended  by  revising  the  entry  for 

Colorado— Carbon  Monoxide 


"Colorado  Springs  Area"  to  read  as 
follows: 

§81.306    Colorado. 

***** 


Designated  Area 


Designation 


Classification 


Date^ 


Type 


Date' 


Type 


|ColotB(Jo  Sprfngs  Area October  25, 

1999. 
Urban  Transportation  Planing  Study  Area  as  de- 
fined in  1989. 
ining  near  the  Town  of  Palmer  Lake,  at  tfie  Norttiwest 
imer  of  the  Study  Area  at  a  point  on  the  El  Paso/Doug- 
IM  County  line,  also  on  the  Pike  National  Forest  bound- 
{ ry,  then: 
ea!  if  along  the  County  line  to  Elbert  Road;  south  on  Elbert 
Rt>ad  to  Judge  Orr  Road;  east  on  Judge  Orr  Road  to 
Eilicott  Highway;  south  on  Ellicott  Highway  to  Squirrel 
C^eek  Road;  west  on  Squirrel  Creek  Road  to  Williams 
C^eek;  south  along  Williams  Creek  to  the  confluence  of 
\wlliams  and  Fountain  Creeks;  south  along  Fountain 
(^reek  to  the  El  Paso/Douglas  County  line;  west  on  the 
County -line  to  1-25;  north  on  1-25  to  Exit  132;  west  on 
r  l^rath  to  35th;  south  on  35th  to  Specker;  northwest  on 
S^ker  to  Titus  Blvd.;  west  on  Titus  Blvd.  to  SH-115; 
sotlfi  on  SH-1 1 5  to  Rock  Creek; 

northwest  along  Rock  Creek  to  the  Pike  National 
Forest  boundary;  north  along  the  Forest  bound- 
ary to  Old  Stage  Road;  southwest  on  Old  Stage 
Road  to  Gold  Camp  Road;  north  on  Gold  Camp 
Road  to  High   Drive;   north  on  High  Drive  to 
Lower  Gold  Camp  Road;  north  on  Lower  Gokj 
Camp  Road  to  the  Pike  Natk>nal  Forest  bound- 
ary; west  along  the  Forest  boundary,  following 
the  boundary  north,  ttien  east  to  U&-24;  north- 
west on  US-24  to  the  Pikes  Peak  Toll  Road; 
west  on  tt>e  Toll  Road  to  the  El  Paso/Teller 
County  line; 
noMi  along  the  County  line  to  Crystola  Creek;  west  on 
( ;  ystola  Creek  to  County  Road  282,  north  on  Road  282 
t3  US-24;  northeeist  on  US-24  to  Trout  Creek  Road; 
rorthwest  on  Trout  Creek  Road  to  Trout  Creek;  north 
iilpng  Trout  Creek  to  the  confluence  of  Trout  and  Mule 
(/^eeks;  north  ak>ng  Mule  Creek  to  Long  Gulch;  east 
iil^ng  Long  Gulch  to  White  Gulch;  east  along  White 
(iiiilch  to  Rampart  Range  Road;  southeast  on  Rarnpart 
libnge  Road  to  the  Pike  National  Forest  Boundary;  north 
i  il  sng  the  Forest  boundary  to  the  El  Paso/Douglas  Coun- 
line,  to  the  point  of  origin. 
I  El  Paso  Codi  ity  (part) 
Teller  Courfy  (part) 


Attainment. 


© 


'This  datj 


is  November  1 5,  1 990,  unless  othenwise  noted. 
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(FR  Doc.  99-21933  Filed  8-24-99;  8:45  am) 
aHJJNG  CODE  aseo-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300908;  FRL-6096-7] 
RIN2070-AB78 

Daamadlpham;  Extanaion  Of 
Tolarancaa  for  EnMrgancy  Examptton 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  extends  lim«}- 
limited  tolerances  for  residues  of  the 
herbicide  desmedipham  in  or  on  red 
beet  roots  at  0.2  part  per  million  (ppm) 
and  red  beet  tops  at  15  ppm  for  an 
additional  16-month  period.  These 
tolerances  will  expire  and  are  revoked 
on  December  31,  2000.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
garden  (red)  beets.  Section  408(1)(6)  of 
die  Federal  Food,  Drug,  and  Cosmetic 
Act  requires  EPA  to  establish  a  time- 
limited  tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18. 
DATES:  This  regulation  becomes 
effective  August  25, 1999.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA,  on  or  before  October 
25, 1999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300908], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St. ,  SW. ,    • 
Washington.  DC  20460.  Fees 
accompanjring  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300908],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.  SW., 


Washington,  E)C  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  enoyption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [OPP-300908]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  MFORMATICN  CONTACT:  By 
mail:  Steve  Schaible,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location,  telephone 
niunber,  and  e-mail  address:  Rm.  271, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  703-308-9362, 
schaible.stephen@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  August  29, 1997  (62 
FR  45741)  (FRL-5738-5),  which 
announced  that  on  its  own  initiative 
under  section  408(1)(6)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Public  Law  104-170)  it  established 
time-limited  tolerances  for  the  residues 
of  desmedipham  in  or  on  red  beet  roots 
at  0.2  ppm  and  red  beet  tops  at  15  ppm, 
with  an  expiration  date  of  August  31, 
1998.  EPA  extended  this  expiration  date 
to  August  31, 1999  in  a  final  rule 
published  in  the  Federal  Register  of 
September  16, 1998  (63  FR  49469) 
(FRL-6026-4).  EPA  established  the 
tolerances  because  section  408(1)(6)  of 
die  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
imder  an  emergency  exemption  granted 
by  EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  desmedipham  on  red  beets  for 


this  year's  growing  season  due  to  the 
continued  non-routine  situation  facing 
red  beet  growers  in  New  YorK;  the 
voluntary  cancellation  of  diethatyl-ethyl 
in  1993  has  left  growers  with  no 
registered  alternatives  which  provide 
adequate  or  dependable  weed  control. 
After  having  reviewed  the  submission, 
EPA  concins  that  emergency  conditions 
exist.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  desmedipham  on 
red  beets  for  control  of  broadleaf  weeds 
in  red  beets. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  desmedipham 
in  or  on  red  beets.  In  doing  so.  EPA 
considered  the  safety  standard  in 
FFEXIA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  Augiist  29, 1997  (62  FR  45741).  Based 
on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerances 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerances  are  extended  for  an 
additional  16-month  period.  EPA  will 
publish  a  docimient  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  fitjm  the  Code  of  Federal 
Regulations  (CFR).  Although  these 
tolerances  will  expire  and  are  revoked 
on  December  31,  2000,  imder  FFDCA 
section  4080)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  red  beet  roots  and  red  beet  tops 
after  that  date  will  not  be  uidawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  imder  FIFRA 
and  the  application  occurred  prior  to 
the  revocation  of  the  tolerances.  EPA 
will  take  action  to  revoke  these 
tolerances  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  iidbrmation  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

L  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regidation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currentiy  has  procediu-al  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
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procedum  regulations  witii  appropriate 
adjustmehts  to  reflect  the  new  law. 

Any  p^on  may,  by  October  25, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  ota  those  objections.  Objections 
and  hear^g  requests  must  be  filed  with 
the  HeariUg  Clerk,  at  the  address  given 
under  th^p ADDRESSES"  section  (40 
CFR  178.00).  A  copy  of  the  objections 
and/or  h$^ng  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objection^  submitted  must  specify  the 
provisio44  of  the  regulation  deemed 
objectionj^le  and  the  groimds  for  the 
objectioi^  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorited  to  waive  any  fee 
reqiiiremefat  "when  in  the  judgement  of 
the  AdmiMstiator  such  a  waiver  or 
refund  isitqmtable  and  not  contrary  to 
the  purp<t>ke  of  this  subsection. "  For 
additional  information  regarding 
tolerance!  objection  fee  waivers,  contact 
James  Tot^pkins,  Registration  Division 
{7505C),  ^^kice  of  Pesticide  Programs, 
Environdisntal  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  W  ition,  telephone  number,  and 
e-mail  a<mress:  Rm.  239,  Crystal  Mall 
«2, 1921  p^fferson  Davis  Hwy., 
Arlingtoik,  VA,  (703)  305-5697, 
tompkins.)im@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  b^  sent  to  James  Hollins, 
Infbrmat^iin  Resources  and  Services 
Division  ^^502C),  Office  of  Pesticide 
Program^,!  Environmental  Protection 
Agency,  4bl  M  St.,  SW.,  Washington, 
DC  2O460i 

If  a  heading  is  requested,  the 
objection^  vaust  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requesteal  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determini^  that  the  material  submitted 
shows  thet  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  i{  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor  taking  into  account 
uncontesited  claims  or  facts  to  the 
contrary;!  ^d  resolution  of  the  factual 
issues  inilbe  manner  sought  by  the 
requestor  jwould  be  adequate  to  justify 
the  actioiii  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  t^  all  of  that  information  as 
CBI.  Infoittnation  so  marked  will  not  be 
disclosed  jexcept  in  accordance  with 


procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
Sobmissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  niunber 
[OPP-300908]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  fi'om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resoiuces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Oojections  and  hearing  requests  may 
be  sent  by  e-mail  directiy  to  EPA  at: 

opp-docket@epa.gov 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  enayption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  vdU  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  tiie 
beginning  of  this  dociunent. 

m.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  toleremce 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitied  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 


Titie  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitied  Federal 
Actions  to  Address  Environmentai 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994),  or  reqxure  OMB 
review  in  accordance  with  Executive 
Order  13045,  entitied  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  tmder 
section  408(1)(6)  of  FFDCA,  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regidatorv 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  AdministratioiL 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  ^8  75  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  locali  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
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on  these  entities.  Accordingly,  the 
requirements  of  section  l(a]  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consuhation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
afiiacts  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  0MB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  afiiect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  SabauflBion  to  CongresB  and  the 
Comptroller  G«ieral 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


List  of  Sabjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedine, 
Agricultiu^  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  11. 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART180-(AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

1180353    [AtiMndMl] 

2.  In  $  180.353,  by  amending  the  table 
in  paragraph  (b)  by  changing  &e  date  for 
the  two  commodities  "red  beet  roots" 
and  "red  beet  tops"  from  "8/31/99"  to 
read  "12/31/00". 

[FR  E)oc.  99-21831  Filed  &-24-99;  8:45  am] 

BRJJNG  COOE  MaO-80-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300905:  FRL-6094-7] 
RIN2070-AB78 

Pyrldal*;  Pe«tlclcle  TolerancM  for 
EnMrgancy  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  estabUshes 
time-limited  tolerances  for  combined 
residues  of  pyridate  (0-(6-chloro-3- 
phenyl-4-pyridazinyl)-S-octyl- 
carbonothioate),  the  metabolite  6- 
chloro-3-phenyl-p)rridazine-4-ol  and 
conjugates  of  6-chloro-3-phenyl- 
pyridazine-4-ol  in  or  on  peppermint 
tops  Geaves  and  stems)  and  spearmint 
tops  (leaves  and  stems).  This  action  is 
in  response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  peppermint  and 
spearmint.  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  pyridate  in  these  food  commodities 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  E^g,  and  Cosmetic  Act. 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerances 


will  expire  and  are  revoked  on 
December  31.  2001. 
DATES:  This  regidation  is  effective 
August  25. 1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  October  25, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  niunber  [OPP-300905 1, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300905],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [OPP-300905]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Madden,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Enviromnental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  284, 
CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-6463, 
Madden.Barbara@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
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is  establisning  tolerances  for  qombined 
residues  bi  the  herbicide  pj^idate  (0-(6- 
chloro-3-phenyl-4-pyridazinyl)-S-octyl- 
carbonothioate,  the  metabolite  6-chloro- 
3-phenyl-pyTidazine-4-ol  and  conjugates 
of  6-chlon»-3-phenyl-pyridazine-4-ol,  in 
or  on  peppennint  tops  (leaves  and 
stems)  and  speannint  tops  (leaves  and 
stems)  at  Us  part  per  million  (ppm). 
I  These  toletances  will  expire  and  are 
revoked  cin  December  31,  2001.  EPA 
will  publj^h  a  document  in  the  Federal 
Register  tb  remove  the  revoked 
tolerance  ift-om  the  Code  of  Federal 
Regulations. 

I.  Backgrpfind  and  Statutory  Findings 

The  Foijd  Quality  Protection  Act  of 
1996  (FQPA)  (Public  Law  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  FFDCA.  21  U.S.C.  301 
et  seq.,  aiiil  the  Federal  Insecticide, 
Fungicidal  and  Rodenticide  Act 
(FIFRA),  f  I  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediatjaly.  Among  other  things, 
FQPA  anwnds  FFDCA  to  bring  all  EPA 
pesticide  ^lerance-setting  activities 
under  a  n|Eiw  section  408  with  a  new 
safety  sta^ard  and  new  procedures. 
These  activities  are  described  in  this 
preamble!  ind  discussed  in  greater  detail 
in  the  final  rule  establishing  the  time- 
limited  tolerance  associated  with  the 
emergenqy  exemption  for  use  of 
propicon^^le  on  sorghiun  (61  FR 
58135,  NftVember  13. 1996)  (FRL-5572- 

9).  I 

New  sekMon  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  oesidue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  S^on  408(b)(2)(A)(u)  defines 
"safe"  to  |[^ean  that  "there  is  a 
reasonab^  certainty  that  no  harm  will 
result  bot^  aggregate  exposiue  to  the 
pesticide; chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  inJFormation."  This  includes 
exposing  it^irough  drinking  water  and  in 
residential  settings,  but  does  not  include 
oceupatib^  exposure.  Section 
408(b)(2)|C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  injestablishing  a  tolerance  and 
to  "ensiujei  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  |ljo  the  pesticide  chemical 
residue.  :■!, ."     

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  lany  Federal  or  State  agency 
from  any  j^rovision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 


FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  bindii^  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  Pyridate 
on  Peppermint  and  Spearmint  and 
FFDCA  Tolerances 

Redroot  pigweed  and  kochia  have 
become  serious  pest  concerns  for  Idaho, 
Indiana,  Montana,  Oregon,  Washington 
and  Wisconsin  mint  growers.  The  lack 
of  any  post-emergence  chemical  weed 
control  have  created  an  emergency 
situation.  Cturendy,  terbacil  is  the  only 
herbicide  registered  for  post-emergence 
weed  control  in  mint,  but  resistance  of 
pigweed  and  kochia  has  been  well 
documented.  Not  only  will  the  presence 
of  these  weeds  result  in  mint  yield 
losses  but  mint  oil  quality  is  adversely 
effected  as  well.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
pyridate  on  peppermint  and  spearmint 
for  control  of  redroot  pigweed  and 
kochia  in  Idaho,  Indiana,  Montana, 
Oregon,  Washington  and  Wisconsin. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist  for  these  States. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
pjnridate  in  or  on  peppermint  and 
spearmint.  In  doing  so,  EPA  considered 
the  safety  standard  in  FFDCA  section 
408(b)(2),  and  EPA  decided  that  the 
necessary  tolerance  under  FFDCA 
section  408(1)(6)  would  be  consistent 
with  the  safety  standard  and  with 
FIFRA  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergency 
exemption  in  order  to  address  an  ui^ent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  this  tolerance  without 
notice  and  opportunity  for  public 
comment  under  section  408(e),  as 
provided  in  section  408(i)(6).  Although 


these  tolerances  will  expire  and  are 
revoked  on  December  31,  2001,  under 
FFDCA  section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amoimts 
specified  in  the  tolerance  remaining  in 
or  on  peppermint  and  spearmint  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  this  tolerance  at  the  time 
of  that  application.  EPA  will  take  action 
to  revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  pyridate  meets  EPA's 
registration  requirements  for  use  on 
peppermint  and  spearmint  or  whether 
permanent  tolerances  for  these  uses 
would  be  appropriate.  Under  these 
circiunstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  pyridate  by  a  State  for 
special  local  needs  under  FIFRA  section 
24(c).  Nor  does  this  tolerance  serve  as 
the  basis  for  any  State  other  than  Idaho, 
Indiana,  Montana,  Oregon,  Washington 
and  Wisconsin  to  use  this  pesticide  on 
these  crops  under  section  18  of  FIFRA 
without  following  all  provisions  of 
EPA's  regulations  implementing  section 
18  as  identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  pyridate, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
the  "ADDRESSES"  section. 

in.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  frt)m  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  pyridate  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  combined 
residues  of  pyridate  (0-(6-chloro-3- 
phenyl-4-pyridazinyl)-S-octyl- 
carbonothioate),  the  metabolite  6- 
chloro-3-phenyl-pyridazine-4-ol  and 
conjugates  of  6-chloro-3-phenyl- 
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pyTidazine-4-ol  on  peppermint  and 
spearmint  at  0.3  ppm.  EPA's  assessment 
of  the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consimiers,  including 
infants  and  children.  The  natiire  of  the 
toxic  affects  caused  by  pyridate  are 
discussed  in  this  unit. 

B.  TuxivuiugicuJ  Endpoini 

1.  Acute  toxicity.  An  acute  dietary 
reference  dose  (acute  RfD)  of  0.20 
milligrams/kilograms/day  (mg/kg/day) 
has  been  identified.  The  acute  RfD  is 
derived  from  the  systemic  no  observable 
adverse  effects  level  (NOAEL)  of  20  mg/ 
kg/day  based  on  neurotoxic  effects 
(ataxia  and  emesis)  seen  at  the  lowest 
observable  adverse  effects  level 
(LOAEL)  of  60  mg/kg/day  in  the  90-day 
feeding  study  in  dogs  and  an 
imcertainty  factor  of  100  (1  Ox  for 
interspecies  differences  and  lOx  for 
dutiaspecies  variations).  EPA  has 
determined  that  the  lOx  factor  to 
account  for  enhanced  susceptibility  of 
infants  and  children,  as  required  by 
FFDCA  section  408(b)(2)(C),  can  be 
removed.  The  acute  Population 
Adjusted  Dose  (aPAD)  is  a  modification 
of  the  acute  RfD  to  accommodate  the 
FQPA  Safety  Factor.  The  aPAD  is  equal 
to  the  acute  RfD  divided  by  the  FQPA 
Safety  Factor.  Therefore,  since  EPA  has 
determined  that  the  lOx  factor  to 
account -for  enhanced  susceptibility  of 
infants  and  children  can  be  removed, 
the  aPAD  and  acute  RfD  are  the  same 
(0.20  mg/kg/dav). 

2.  Short-  ana  intermediate-term 
toxicity.  For  short-  and  intermediate- 
term  dermal  and  inhalation  exposures, 
the  systemic  NOAEL  of  20  mg/kg/day 
from  the  90-day  feeding  study  in  dogs 
based  on  clinical  signs  of  neurotoxicity 
at  the  LOAEL  of  60  mg/kg/day  was 
identified  as  the  short-  and 
intermediate-term  endpoint  to  be  used 
in  risk  assessments.  Since  an  oral  dose 
was  selected  for  dermal  risk 
assessments,  the  Agency  has  determined 
that  a  dermal  penetration  factor  of  20% 
is  appropriate.  The  same  oral  dose  (20 
mg/lqg/day)  was  also  selected  for 
inhalation  risk  assessments.  Therefore, 
for  inhalation  exposure  the  following 
are  appropriate:  (i)  Converting 
inhalation  exposure  in  mg/Liter  (L)  to 


mg/kg/day  (route-to-route  extrapolation 
using  100%  inhalation  absorption);  (ii) 
combining  the  converted  exposure  with 
dermal  exposiire  (using  20%  dermal 
absorption)  and  (iii)  comparing  the 
combined  total  to  the  appropriate  oral 
NOAEL  chosen  for  the  short-  and 
intermediate-term  exposure  scenario 
(NOAEL  =  20  mg/kg/day). 

3.  Chronic  toxicity.  EPA  has 
established  the  chronic  RfD  for  pyridate 
at  0.11  mg/kg/day.  This  chronic  RfD  is 
derived  from  a  NOAEL  of  10.8  mg/kg/ 
day  based  on  decreased  body  weight 
gain  in  males  seen  at  67.5  mg/kg/day 
(LOAEL)  in  a  2-year  feeding  study  in 
rats  and  an  uncertainty  factor  of  100 
(lOx  for  interspecies  differences  and  lOx 
for  intraspecies  variations).  EPA  has 
determined  that  the  lOx  factor  to 
account  for  enhanced  susceptibility  of 
infants  and  children,  as  required  by 
FFDCA  section  408(b)(2)(C).  can  be 
removed.  The  chronic  Population 
Adjusted  Dose  (cPAD)  is  a  modification 
of  the  chronic  RfD  to  accommodate  the 
FQPA  Safety  Factor.  The  cPAD  is  equal 
to  the  chronic  RfD  divided  by  the  FQPA 
Safety  Factor.  Therefore  since  the  EPA 
has  determined  that  the  1  Ox  factor  to 
account  for  enhanced  susceptibility  of 
in^ts  and  children  can  be  removed, 
the  cPAD  and  chronic  RfD  are  the  same 
(0.11  mg/kg/day). 

For  chronic  dermal  and  inhalation 
exposures,  the  NOAEL  of  10.8  mg/kg/ 
day  from  a  2-year  feeding  study  in  rats 
based  on  decreased  body  weight  gain  at 
the  LOAEL  of  67.5  mg/kg/day,  was 
identified  as  the  chronic  endpoint  to  be 
used  in  dermal  and  inhalation  risk 
assessments.  Since  an  oral  dose  was 
selected  for  dermal  risk  assessments,  the 
Agency  has  determined  that  a  dermal 
penetration  rate  of  20%  is  appropriate. 
The  same  oral  dose  (20  mg/kg/day)  was 
also  selected  for  chronic  inhalation  risk 
assessments.  Therefore,  for  inhalation 
exposure  the  following  are  appropriate: 
(i)  Converting  inhalation  exposure  in 
mg/L  to  mg/kg/day  (route-to-route 
extrapolation  using  100%  inhalation 
absorption);  (ii)  combining  the 
converted  exposure  with  dermal 
exposure  (using  20%  dermal 
absorption);  and  (iii)  comparing  the 
combined  total  to  the  appropriate  oral 
NOAEL  chosen  for  the  chronic  exposure 
scenario  (NOAEL  =  10.8  mg/kg/day). 

4.  Carcinogenicity.  Pyridate  has  not 
been  designated  a  cancer  classificatiop 
by  the  Agency  to  date.  However,  there 
is  no  evidence  of  a  tumorigenic 
response  in  the  2-year  rat  feeding  study 
and  the  mouse  carcinogenicity  study 
with  pyridate. 


C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.462)  for  the  combined  residues 
of  pyridate  (0-(6-chloro-3-phenyl-4- 
pjTidazinyl)-S-octyl-carbonothioate,  the 
metabolite  6-chloro-3-phenyl- 
pyridazine-4-ol  and  conjugates  of  6- 
chloro-3-phenyl-pjTidazine-4-ol,  in  or 
on  cabbage,  com,  and  peanuts.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
p)Tidate  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicologicd 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-91 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFU)  and 
accumiUated  exposure  to  the  chemical 
for  each  commodity.  At  the  95th 
percentile  exposure  level,  assuming  100 
percent  crop  treated  (PCT)  and  tolerance 
level  residues  for  all  commodities,  less 
than  1%  of  the  aPAD  was  utilized  for 
the  U.S.  Population  and  children  (1-6 
years  old),  the  subgroup  with  the 
highest  exposure.  The  results  of  this 
analysis  indicate  that  the  acute  dietary 
risk  associated  with  existing  uses  and 
the  proposed  use  of  pjrridatels  below 
the  Agency's  level  of  concern. 

ii.  Chronic  exposure  and  risk.  In 
conducting  chronic  dietary  risk 
assessments,  the  following  conservative 
assiunptions  have  been  made:  (a)  all  of 
the  crops  having  pyridate  tolerances 
will  contain  pyridate  residues  and  (b) 
those  residues  will  be  at  the  level  of  Uie 
tolerance.  This  results  in  an 
overestimation  of  human  dietary 
exposure.  Thus,  in  making  safety 
determinations  for  the  peppermint  and 
spearmint  tolerances,  the  Agency  is 
taking  into  account  these  conservative 
exposure  assumptions.  The  combined 
pyridate  tolerances  (currently  published 
and  the  section  18  tolerances 
established  by  this  action)  result  in  a 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  less  than 
1%  of  the  RfD  for  the  U.S.  population 
and  all  population  subgroups,  including 
non-nursing  infants,  the  subgroup  with 
the  highest  exposure.  The  results  of  this 
analysis  indicate  that  the  chronic 
dietary  risk  associated  with  existing 
uses  and  the  proposed  use  of  pjnridate 
is  below  the  Agency's  level  of  concern. 

2.  From  drinking  water.  The  Agency 
lacks  sufficient  water-related  exposure 
data  to  complete  a  comprehensive 
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drinking  v  rater  exposure  analysis  and 
risk  assessment  for  pyridate.  Because 
the  Agency  does  not  have 
comprehensive  and  reliable  monitoring 
data,  drii^^ing  water  concentration 
estimates!  tnust  be  made  by  reliance  on 
some  sort  of  simulation  or  modeling.  To 
date,  there  are  no  validated  modeling 
approach!^  for  reliably  predicting 
pesticide!  levels  in  drinking  water.  The 
Agency  i$  currently  reljring  on  Generic 
expectedj^nvironmental  concentration 
(GENEEq)  and  EPA's  Pesticide  Root 
Zone  Mo^el  (PRZM3)/EXAMS  for 
siirface  Wfter,  which  are  used  to 
produce  0^timates  of  pesticide 
concentrations  in  a  ftam  pond  and 
Screening:  Concentration  in  ground 
water  (SCI-GROW).  which  predicts 
pesticide  cnnrentrations  in  groimd 
water.  None  of  these  models  include 
considerajion  of  the  impact  processing 
of  raw  wuer  for  distribution  as  drinking 
water  wcmld  likely  have  on  the  removal 
of  pesticiaes  firom  the  sovirce  water.  The 
primary  ute  of  these  models  by  the 
Agency  att  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which, it  is  highly  unlikely  that 
drinking  j^ater  concentrations  would 
ever  exceed  human  health  levels  of 
concern.  JQased  on  the  GENEEC  and  SCI- 
GROW  models,  the  acute  drinking  water 
concentration  values  are  estimated  to  be 
97  parts  per  billion  (ppb)  for  surface 
water  and  4.4  ppb  for  groimd  water.  The 
chronic  drinking  water  concentration 
values  am  estimated  to  be  25  ppb  for 
siuface  water  and  4.4  pbb  for  groimd 
water. 

In  the  absence  of  monitoring  data  for 
pesticides,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticid^'is  concentration  in  water. 
DWLOC4  tB'^  theoretical  upper  limits  on 
a  pesticidb's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  drin^g  water, 
and  residential  uses.  A  DWLOC  will 
vary  depiepding  on  the  toxic  endpoint, 
with  driudng  water  consumption,  and 
body  weights.  Different  populations  will 
have  diffeent  DWLOCs.  DWLOCs  are 
used  in  the  risk  assessment  process  as 
a  surrogate  measure  of  potential 
exposure  associated  with  pesticide 
exposure  through  drinking  water. 
DWLOC  jyalues  are  not  regidatory 
standarc^  for  drinking  water.  Since 
DWLOC^  laddress  total  aggregate 
exposure  to  pyridate  they  are  further 
discussed  in  the  aggregate  risk  sections 
below.    1 1 

3.  From  non-dietary  exposure. 
Pyridatejis  not  registered  on  any  use 
sites  whi^h  would  result  in  non-dietary, 
non-occupational  exposure.  Therefore, 


EPA  expects  only  dietary  and 
occupational  exposure  from  the  use  of 
pyridate. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D){v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
pyridate  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
p)nridate  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  pyridate  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  conunon 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Using  the  exposure 
assumptions  of  100  PCT  and  tolerance 
level  residues  for  all  commodities,  at  the 
95th  percentile,  less  than  1%  of  the 
aPAD  was  utilized  for  the  U.S. 
Population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  children,  1-6  years  old 
(discussed  below).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  aPAD.  Despite  the  potential  for 
exposure  to  pyridate  in  drinking  water, 
after  calculating  a  DWLOC  (7,000  ppb) 
for  the  U.S.  population  and  comparing 
it  to  conservative  model  estimates  of 
acute  concentrations  of  pyridate  in 
surface  and  ground  water  (97  ppb  and 
4.4  pbb,  respectively),  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%oftheaPAD. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  pyridate  from  food  will 
utilize  less  than  1%  of  the  cPAD  for  the 
U.S.  population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  infants 
(discussed  below).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 


the  cPAD  because  the  cPAD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  pyridate  in  drinking 
water,  after  calculating  a  DWLOC  (3,800 
ppb)  for  the  U.S.  population  and 
comparing  it  to  conservative  model 
estimates  of  concentrations  of  pyridate 
in  surfece  and  ground  water  (25  ppb  and 
4.4  pbb,  respectively),  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%ofthecPAD. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus  other 
indoor  and  outdoor  non-occupational 
exposure.  Since  there  are  no  non- 
dietary,  non-occupational  exposures 
expected  from  the  use  of  this  chemical, 
no  short-  and  intermediate-term  risk 
assessments  were  conducted. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Pyridate  has  not  been 
designated  a  cancer  classification  by  the 
Agency  to  date.  However,  there  is  no 
evidence  of  a  tumorigenic  response  in 
the  2-year  rat  feeding  study  and  the 
mouse  carcinogenicity  study  vdth 
pyridate.  Therefore,  no  aggregate  cancer 
risk  assessments  were  conducted. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  bom  aggregate 
exposure  to  pyridate  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children  — ^i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
pyridate,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  frttm 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  frt)m  • 
exposure  to  the  pesticide  on  the 
reproductive  capabili|y  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
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either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  throv^ 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  imcertainty 
foctor  (usually  100  for  combined 
interspecies  and  intraspecies  variability) 
and  not  the  additional  tenfold  MOE/ 
imcertainty  factor  when  EPA  has  a 
complete  data  base  imder  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
a  prenatal  developmental  toxicity  study 
in  rats,  the  maternal  NOAEL  was  165 
mg/kg/day  and  the  LOAEL  was  400  mg/ 
kg/day  based  on  mortality,  significant 
decreases  in  mean  body  wei^t  and  food 
consumption  as  well  as  clinical  signs 
(ventral  body  position,  dyspnea, 
sedation,  and  loss  of  reaction  to  external 
stimuli).  The  developmental  NOAEL 
was  165  mg/kg/day  and  the 
developmental  LOAEL  was  400  mg/kg/ 
day,  based  on  increased  incidences  of 
missing  and/or  unossified  stemebrae 
and  a  dose-related  decrease  in  mean 
fetal  body  weight. 

In  a  prenatal  developmental  toxicity 
study  in  rabbits,  the  maternal  NOAEL 
was  300  mg/kg/day  and  the  LOAEL  was 
600  mg/kg/day,  baised  on  decreased 
body  wei^t  and  body  weight  gain, 
decreased  food  consxunption,  increased 
incidence  of  dried  feces,  and  increased 
abortions.  For  developmental  toxicity, 
the  NOAEL  was  equal  to  or  greater  than 
600  mg/kg/day,  the  highest  dose  tested. 
A  developmental  LOAEL  was  not 
established. 

iii.  Reproductive  toxicity  study.  In  a 
3-generation  reproduction  study  in  rats, 
the  parental  systemic  NOAEL  was  10.8 
mg/kg/day  and  the  LOAEL  was  67.5  mg/ 
kg/day  based  on  depression  of  maternal 
body  weight  gain.  The  NOAEL  for 
o&pring  was  10.8  mg/kg/day  and  the 
LOAEL  was  67.5  mg/kg/day  based  on 
decreased  pup  wei^t  gains  (at  postnatal 
day  14  and  21  in  the  first  litters  for  both 
generations). 

iv.  Prenatal  and  postnatal  sensitivity. 
The  toxicological  data  base  for 
evaluating  prenatal  and  postnatal 
toxicity  for  pyridate  is  complete  with 
respect  to  current  data  requirements. 
There  are  no  prenatal  or  postnatal 
toxicity  concerns  for  infants  and 
children,  based  on  the  residts  of  the  rat 
and  rabbit  developmental  toxicity 
studies  and  the  2-generation  rat 
reproductive  toxicity  study. 


V.  Conclusion.  There  is  a  complete 
toxicity  database  for  pyridate  and 
exposure  data  are  complete  or  are 
estimated  base  on  data  that  reasonably 
accoimts  for  potential  exposures.The 
Agency  concludes  that  reliable  data 
support  use  of  a  100-fold  margin  of 
exposure/uncertainty  factor,  rather  than 
the  standard  1,000-fold  margin/factor,  to 
protect  infants  and  children.  Therefore, 
the  lOx  factor  to  accoimt  for  enhanced 
susceptibility  of  infants  and  children,  as 
required  by  FFDCA  section  408(b)(2)(C), 
can  be  removed. 

2.  Acute  risk.  Using  the  exposure 
assiunptions  of  100  PCT  and  tolerance 
level  residues  for  all  commodities,  at  the 
95th  percentile,Jess  than  1  %  of  the 
aPAD  was  utilized  for  children  1-6 
years  old,  the  subgroup  with  the  highest 
aggregate  expos\u«.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  aPAD.  Despite  the  potential  for 
exposure  to  pyridate  in  drinking  water, 
after  calculating  a  DWLOC  (2,000  ppb) 
children  1-6  years  old  and  comparing  it 
to  conservative  model  estimates  of  acute 
concentrations  of  pyridate  in  siuface 
and  ground  water  (97  ppb  and  4.4  pbb, 
respectively),  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
theaPAD. 

3.  Chronic  risk.  Using  the  TMRC 
exposure  assiunptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  pyridate  from  food  will 
utUize  less  than  1%  of  the  cPAD  for 
infants  and  children.  EPA  generaUy  has 
no  concern  for  exposiues  below  100% 
of  the  cPAD  because  the  cPAD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  pyridate  in  drinking 
water,  after  calculating  a  DWLOC  (1,100 
ppb)  for  non-nursing  infiants,  the 
subgroup  with  the  highest  aggregate 
exposure  and  comparing  it  to 
conservative  model  estimates  of 
concentrations  of  pjnidate  in  surface 
and  ground  water  (25  ppb  and  4.4  pbb, 
respectively),  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
thecPAD. 

4.  Short-  or  intermediate-term  risk. 
There  are  no  non-dietary,  non- 
occupational exposures  expected  from 
the  use  of  pjrridate  therefore,  no  short- 
and  intermediate-term  risk  assessments 
were  conducted. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
pyridate  residues. 


IV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  nature  of  the  pjrridate  residue  in 
plants  and  ruminants  is  adequately 
understood.  The  total  toxic  residue 
consists  of  pyridate  (0-(6-chloro-3- 
phenyl-4-p)rridazinyl)-S-octyl- 
carbonothioate),  its  metabolite  6-chloro- 
3-phenyl-pyrida2ine-4-ol,  and 
conjugates  of  that  metabolite,  all 
expressed  as  pjrridate. 

B.  Analytical  Enforcement  Methodology 

A  total  residue  method  using 
ultraviolet  detection/high  pressure 
liquid  chromatography  (UV/HPLC)  is 
available  for  residue  data  gathering  and 
enforcement  purposes.  The  method  has 
been  adequately  validated  by  recovery 
data,  has  passed  a  successful  method 
trial,  and  has  been  forwarded  to  FDA  for 
publication  in  PAM-II.  The  limit  of 
quantitation  is  0.03  ppm.  The  method 
may  be  requested  from:  Calvin  Furlow, 
PRRIB,  mSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Km  lOlFF,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703) 305-5229. 

C.  Magnitude  of  Residues 

Residues  of  pyridate,  its  metabolite  6- 
chloro-3-phenyl-pyridazine-4-ol  and 
conjugates  of  that  metabolite  all 
expressed  as  pyridate  are  not  expected 
to  exceed  0.3  ppm  in/on  peppermint, 
tops  (leaves  and  stems)  and  spearmint, 
tops  (leaves  and  stems).  Secondary 
residues  are  not  expected  in  animal 
commodities  as  no  feed  items  are 
associated  with  this  section  18  use. 

D.  International  Residue  Limits 

There  are  no  CODEX,  Mexican,  or 
Canadian  MRLs  established  for  pyridate 
in/on  mint  Therefore,  no  compatibility 
problems  exist  for  the  proposed 
tolerances. 

E.  Rotational  Crop  Restrictions 

A  confined  accumulation  in  rotational 
crops  study  with  pyridate  has 
previously  been  reviewed.  Pyridate 
residues  metabolize  rapidly  in  soil.  No 
crop  rotation  label  restrictions  are 
needed. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  pyridate  (0-(6- 
chloro-3-phenyl-4-pyridazinyl)-S-octyl- 
carbonothioate),  the  metabolite  6- 
chloro-3-phenyl-pyridazine-4-ol  and 
conjugates  of  6-chloro-3-phenyl- 
pyridazine-4-ol  in  or  on  peppermint 


VI.  Objections 


md  Animals 
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tops  (leajvjes  and  steins)  and  spearmint 
tops  (leaVles  and  stems)  at  0.3  ppm. 

VI.  Obieoions  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persqi^s  to  "object"  to  a  tolerance 
regulatio|4  as  was  provided  in  the  old 
section  4Q8  and  in  section  409. 
HoweveB.jthe  period  for  filing  objections 
is  60  day^,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objectio4^  and  hearing  requests.  These 
regulations  will  require  some 
modifica|t^on  to  reflect  the  new  law. 
However/until  those  modifications  can 
be  made^  EPA  will  continue  to  use  those 
procedui^  regulations  with  appropriate 
adjustm^ikts  to  reflect  the  new  law. 

Any  pi^on  may,  by  October  25, 1999, 
file  writteii  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearitig  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  th^l  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OP?  docket  for  this  rulemaking.  The 
objections  submitted  must  speciiy  the 
provisions  of  the  regidation  deemed 
objection4ble  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objectioni  ^ust  be  accompanied  by  the 
fee  prescHbed  by  40  CFR  180.33(i).  EPA 
is  authoriied  to  waive  any  fee 
requiremjdnt  "when  in  the  judgement  of 
the  Adm|4ustrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerancel  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  CM  #2, 1921 
Jefferson  jPavis  Hwy.,  Arlington,  VA, 
(703)  30S-t5697,  tompkins.jim@epa.gov. 
Requests  for  waiver  of  tolerance 
objectioi^  fees  shoiUd  be  sent  to  James 
Hollins,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  a  heatring  is  requested,  the 
objection^!  must  include  a  statement  of 
the  factu4)  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  sununary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  grfajnted  if  the  Administrator 
determines  that  the  material  submitted 
shows  th( )  following:  There  is  genuine 


and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vn.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  niunber 
[OPP-300905]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Pro^^ms, 
Environmental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 
opp-docket@epa.gov 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 


Vm.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  35^  et  seq.,  or  impose  any 
enforceatMe  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994),  or  require  OMB 
review  in  accordance  with  Executive 
Order  13045,  entided  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(1)(6),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entided  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
govenunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
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affected  State,  local,  and  tribal' 
govenunents,  the  natxire  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Qtder  12875  req\iires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unhmded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1{a)  nf 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Ck>nsultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
afiiects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an  , 
efiiective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  poUcies  on 
matters  that  significantly  or  imiquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IX.  Sulnnission  to  Congress  and  the 
ComptroUer  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  wUl  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Sulqects  in  40  CFR  Fart  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  11, 1999. 

James  foiies. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is  . 
amended  as  follows: 

PART  180-(AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

2.  In  §  180.462,  by  adding  paragraph 
(b)  to  read  as  follows: 

§180.462    Pyrktata;  tolerance*  for 


(b)  Section  18  emergency  exemptions. 
A  time-limited  tolerance  is  established 
for  the  residue  of  the  herbicide  pyridate 
in  connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  This  tolerance  will 
expire  and  is  revoked  on  the  date 
specified  in  the  following  table: 


Commodity 

Parts  per 
million 

Expira- 
tion/rev- 
ocation 
date 

Peppemiint,  tops 
(leaves  and  stems). 

Speamijnt,  tops 
(leaves  and  stems). 

0.3  ppm 
0.3  ppm 

12/31/01 
12/31/01 

(FR  Doc.  99-21832  Filed  8-24-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 
[FRL-642r-2] 

North  Carolina:  Final  Autttorization  of 
State  Hazardoua  Waste  Management 
Program  Raviaion 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  North  Carolina  has  applied 
for  Final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  North  Carolina's  revision 
consists  of  provisions  promulgated 
between  July  1. 1995  and  Jime  30, 1997. 
The  EPA  has  reviewed  North  Carolina's 
applications  and  determined  that  its 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
authorization.  EPA  is  authorizing  the 
state  program  revision  through  this 
immediate  final  action.  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  action  and  does 
not  anticipate  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register,  EPA  is 
publishing  a  separate  document  that 
will  serve  as  a  proposal  to  authorize  the 
revision  should  the  Agency  receive 
adverse  comment.  Unless  EPA  receives 
adverse  written  comments  during  the 
review  and  comment  period,  the 
decision  to  authorize  North  Carolina's 
hazardous  waste  program  revision  will 
take  effect  as  indicated  in  the  Dates 
section. 

DATES:  This  Final  authorization  for 
North  Carolina  will  become  effective 
without  further  notice  on  October  25, 
1999,  imless  EPA  receives  adverse 
comment  by  September  24, 1999. 
Should  EPA  receive  such  comments  the 
Agency  will  publish  a  timely 
withdrawal  informing  the  public  that 
the  rule  will  not  take  effect 
ADDRESSES:  Send  written  comments  to 
Narindar  Kumar,  Chief  RCRA  Programs 
Branch,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
Atlanta  Federal  Center,  61  Forsyth 
Street,  SW  Atianta,  GA.  30303-3104. 
Copies  of  the  North  Carolina  program 
revision  applications  and  the  materials 
which  EPA  used  in  evaluating  the 
revision  are  available  for  inspection  and 
copying  during  normal  business  hours 
at  the  following  addresses:  North 
Carolina  Department  of  Environment, 
Health  and  Natinal  Resources,  P.O.  Box 


27687,  Rileig 
(919)  7381-21 : 
Atianta  FTeder 
Forsyth  Street 
30303;  (404)  c 
FOR  FURTHER  I 
Narindat'lKun 
SUPPLEMJBNTAI 

A.  Backgtoun 

States  with 
Section  dD06( 
6926(b).  have 
maintaia  ja  ha 
that  is  equiva] 
and  no  l^s  st 
hazardous  wa 
Federal  h^an 
changes,  the  J 
program^land 
the  revisjibns. 


Liquids  in>Landf 


lorlzationof 
lanagement 


comments  to 
IRA  Programs 
nt  Division, 
ction  Agency, 
L  Forsyth 
)303-3104. 
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27687,  F  4leigh,  North  Carolina  29201, 
(919^  73  }|-2178;  and  U.S.  EPA  Region  4, 
Atlanta  '  ederal  Center,  Library,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303;  (4|>4)  347-4216. 
FOR  FUR1 YIER  INFORMAHON  CONTACT: 
Narinda  ■  jKumar  at  (404)  562-8440. 
SUPPLEMBNTARY  INFORMATION: 

A.  Backgtound 

States 'With  final  authorization  under 
Section  $b06(b)  of  the  RCRA,  42  U.S.C. 
6926(b),  Ijave  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  eq jiivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  h^ardous  waste  program 
changes,  the  States  must  revise  their 
program^iand  apply  for  authurizaliuu  of 
the  revisfibns.  Revisions  to  State 


hazardous  waste  programs  may  be 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occiu.  Most  commonly.  States  must 
revise  their  programs  because  of 
changes  to  EFA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  Farts  124. 
260  through  266.  268,  270,  273  and  279. 

B.  North  Carolina 

North  Carolina  initially  received  final 
authorization  on  December  14, 1984, 
effective  December  31,  1984  (49  FR 
4Q694)  to  implement  its  base  hazardous 
waste  management  program.  North 
Carolina  most  recenUy  received 
authorization  for  revisions  to  its 
program  on  October  23. 1998,  effective 
December  22,  1998,  (63  FR  56834).  On 
December  28, 1998  and  February  23, 


1999,  North  Carolina  submitted  final 
complete  program  revision  applications, 
seeking  authorization  of  its  program 
revision  in  accordance  with  40  CFR 
271.21.  The  EPA  reviewed  North 
Carolina's  applications,  and  now  makes 
an  immediate  final  decision,  subject  to 
receipt  of  adverse  written  comment,  that 
North  Carolina's  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
Final  Authorization.  ConsequenUy,  EPA 
intends  to  grant  North  Carolina  Final 
Authorization  for  the  program 
modifications  contained  in  the  revision. 

North  Carolina  is  today  seeking 
authority  to  administer  the  following 
Federal  requirements  promulgated 
between  July  i,  1995,  through  June  30, 
1997. 


"Rd 


leral  requirement 


Liquids  in 


landfills  III  Checitlist  145 


RCRA  Expanded 
Checklist  148. 


Public  Participation 


Amendmartts  to  ttie  Definition  of  Solid 
Waste;  Amendment  II  Checklist  150. 

Land  Disposal  Restrictions  Phase 
III— De<iharacterized  Wastewaters, 
Cart}anni^te  Wastes,  and  Spent 
Potlinerfel  Checklist  151. 


Condition^iy  Exempt  Small  Quantity 
Generator  Disposal  Options  under 
Subtitleilt)  Checklist  153. 

Consolidated  Organic  Air  Emission 
Standards  for  Tanks,  Surface  Im- 
poundnT0nts,       and       Containers 


Federal  Register 


60  FR  35703  7/1 1/95 


12/11/95  60  FR  63417 


3/26/96  61  FR  13103 


Checklist 


154. 


Land  Disposal  restrictions  Phase  III— 
Emergency  Extension  of  the  K088 
Capacity  [Variance  Checklist  155. 

Land  Dispiqsal  restrictions  Phase  IV— 
Treatmartt  Standards  for  Wood  Pre- 
serving vVaste,  Papenwork  Reduc- 
tion and  Streamlining  Checklist  157. 


Testing 
AmerKir 


Conformai 
Vacatur 


ite    with    ttie 
Checklist  159. 


^ The  Ninth  Carolina  provistons  are  from  the  North  Carolina  Administrative  Code,  August  14,  1998,  unless  othenAfise  stated. 


Monitoring     Activities 
nt  III  Checklist  158. 


Carbamate 


4/8/96  61  FR  15566,  4/8/96 
61  FR  15660,4/30/96  61 
FR  19117,6/28/96  61  FR 
33680,  7/10/96  61  FR 
36419,  8/26/98  61  FR 
43924,  2/19/97  62  FR 
7502. 

7/1/96  61  FR  34252  


12/6/94  59  FR  62896,  5/9/ 
95  60  FR  26828,  9/29/95 
60  FR  50430,  11/13/95 
60  FR  56952,  2/9/96  61 
FR  4903,  6/5/96  61  FR 
28508,  11/25/96  61  FR 
59932. 


1/14/97  62  FR  1992 


Analogous  State  authority  ^ 


NCOS  §130A-294(c)(7),  NCOS  §130A-294(c)(15),  NCOS  §130A- 
295.03,  NCOS  §150B-21.6,  15A  NCAC  13A  .0109(o),  15A  NCAC  13A 
.0110(n). 

NCGS  §130A-294(c)(7),  NCOS  §130A-294(c)(14),  NCGS  §130A- 
294(c)(15),  NCGS  §130A-294(d),  NCGS  §130A-294(f).  NCGS 
§130A-294(g),  NCGS  §130A-294(o),  NCGS  §1506-21.6,  15A  NCAC 
13A  .0105(b).  15A  NCAC  13A  .0113(a).  15A  NCAC  13A  .0113(b),  15A 
NCAC  13A  .0113(f),  15A  NCAC  13A  .0113(i). 

NCGS  §130A-294(c)(1).  NCGS  §130A-294(c)(15),  NCGS  §1508-21.6. 
15A  NCAC  13A  .0106(a). 

NCGS  §130A-294(c)(7),  NCGS  §130A-294(c)(15),  NCGS  §130A- 
294(h)(2),  NCGS  §1508-21.6.  15A  NCAC  13A  .0112(a),  15A  NCAC 
13A  .0112(b),  15A  NCAC  13A  .0112(c),  15A  NCAC  13A  .0112(e). 


NCGS  §130A-294(c)(1), 
.0106(a). 


NCGS  §130A-294(c)(15).  15A  NCAC  13A 


5/12/97  62  FR  25998 


6/13/97  62  FR  32452 


6/17/97  62  FR  32974 


NCGS    §130A-294(c)(7). 
294(c)(15),  15A  NCAC 


NCGS  §130A-294(c)(14),  NCGS  §130A- 
13A  .0101(e),  15A  NCAC  13A  .0106(a),  15A 
NCAC  13A  .0107(c),  15A  NCAC  13A  .0109(c),  15A  NCAC  13A  .0109(f), 
15A  NCAC  13A  .0109(j),  15A  NCAC  13A  .0109(k),  15A  NCAC  13A 
.0109(0(1),  15A  NCAC  13A  .0109(u),  15A  NCAC  13A  .0109(v),  15A 
NCAC  13A  .0109(w),  15A  NCAC  13A  .0109(x),  15A  NCAC  13A 
.0110(a),  15A -NCAC  13A  .0110(b).  15A  NCAC  13A  .0110(e),  15A 
NCAC  13A  .0110(1),  15A  NCAC  13A  .0110(j),  15A  NCAC  13A  .0110(k), 
15A  NCAC  13A  .0110(s),  15A  NCAC  13A  .0110(t),  15A  NCAC  13A 
.0110(u),  15A  NCAC  13A  .0110(w),  15A  NCAC  13A  .0113(a),  15A 
NCAC  13A  .0113(b). 
NCGS  §130A-294(c)(7),  NCGS  §130A-294(c)(15),  NCGS  §130A- 
294(h)(2),  1 5A  NCAC  1 3A  .01 12(b). 

NCGS  §130A-294(c)(1),  NCGS  §130A-294(c)(7),  NCGS  §130A- 
294(c)(15),  NCGS  §130A-294(h)(2),  15A  NCAC  13A  .0106(a),  15A 
NCAC  13A  .0112(a),  15A  NCAC  13A  .0112(b).  15A  NCAC  13A 
.0112(c),  15A  NCAC  13A  .0112(e). 

NCGS  §130A-294(c)(7),  NCGS  §130A-294(c)(11),  NCGS  §130A- 
294(c)(15),  15A  NCAC  13A  .0101(e).  15A  NCAC  13A  .0109(v),  15A 
NCAC  13A  .0109(w),  15A  NCAC  13A  .0109(z),  15A  NCAC  13A 
.0110(s),  15A  NCAC  13A  .0110(t),  15A  NCAC  13A  .0111(d).  15A  NCAC 
13A  .0111(e). 

NCGS  §130A-294(c)(1),  NCGS  §130A-294(c)(1)(a).  NCGS  §130A- 
294(c)(7),  NCGS  §130A-294(c)(15),  NCGS  §130A-294(h){2),  15A 
NCAC  13A  .0106(d),  15A  NCAC  13A  .0106(e).  15A  NCAC  13A 
.0112(b).  15A  NCAC  13A  .0112(c). 
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EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  whidi  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

North  Carolina  is  not  authorized  to 
operate  the  federal  program  on  Indian 
lands.  This  authority  remains  with  EPA 
unless  provided  otherwise  in  a  future 
statute  or  regulation. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  program  revision  and 
do  not  anticipate  adverse  comment. 
However  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  we 
are  publishing  a  separate  docimient  that 
will  serve  as  the  proposal  to  authorize 
the  revision  if  we  receive  adverse 
comments.  This  authorization  wiU 
become  effective  without  further  notice 
on  October  25, 1999,  unless  EPA 
receives  adverse  comment  by  September 
24, 1999.  Should  EPA  receive  such 
comments  it  will  publish  a  timely 
withdrawal  informing  the  public  that 
the  rule  will  not  take  efiect.  We  will 
address  all  public  comments  in  a 
subsequent  final  action  based  on  the 
proposed  rule.  EPA  may  not  provide 
additional  opportimity  for  comment. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

llie  public  may  submit  written 
comments  on  EPA's  immediate  final 
decision  until  September  24, 1999. 
Copies  of  North  Carolina's  applications 
for  program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  dociunent.  The  ADDRESSES  section 
also  indicates  where  to  send  written 
comments  on  this  action. 

C  Decision 

I  conclude  that  North  Carolina's 
applications  for  program  revision 
authorization  meet  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  EPA  grants 
North  Carolina  Final  Authorization  to 
operate  its  hazardoiis  waste  program  as 
revised.  North  Carolina  now  has 
responsibility  for  permitting  treatment, 
storage,  and  disposal  facilities  within  its 
borders  (except  in  Indian  country)  and 
for  carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  applications,  subject  to  the 
limitations  of  the  HSWA.  North 
Carolina  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 


the  right  to  conduct  inspections  under 
section  3007  of  RCRA,  and  to  take 
enforcement  actions  under  sections 
3008,  3013  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

The  EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
North  Carolina's  program  and  for 
incorporation  by  reference  of  those 
provisions  of  its  statutes  and  regulations 
that  EPA  will  enforce  imder  sections 
3008,  3013  and  7003  of  RCRA.  EPA 
reserves  amendment  of  40  CFR  part  272, 
Subpart  n  until  a  later  date. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
resiUt  in  expenditures  to  State,  local, 
and  tribal  govenunents,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  section  202 
and  205  requirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 


result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
imder  the  North  Carolina  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  State 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovenmiental  mandate 
because  UMRA  does  not  include  duties 
arising  from  participation  in  a  voluntary 
federal  program. 

The  reqmrements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action  because  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs,  they  are  already  subject 
to  the  regulatory  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  wiU 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
imder  the  existing  State  laws  that  are 
now  being  authorized  by  EPA.  The 
EPA's  audiorization  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
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reqiureni^iits  imposed  on  these  small 
entities. 

Pursuaiit  to  the  provision  at  5  U.S.C. 
605(b),  tUe  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  requ|j)e  a  regulatory  flexibility 
analysis,  i 

SubmissMn  to  Congress  and  the 
ComptroUer  General 

The  Cdtgressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  befot^  a  rule  may  take  effect,  the 
agency  p^mulgating  the  rule  must 
submit  a  lide  report,  which  includes  a 
copy  of  thb  rule,  to  each  House  of  the 
Congress  I  vid  to  the  Comptroller  General 
of  the  Undked  States.  The  EPA  will 
submit  a  ^port  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  tik0  U.S.  House  of 
Representatives  and  the  Comptroller 
General  cjfthe  United  States  prior  to 
publicati^i  of  the  rule  in  today's 
Federal  lUgister.  This  ride  is  not  a 


b"  as  defined  by  5  U.S.C. 


be  With  Executive  Order 


major  i 
804(2). 

CompHa^ 
12866 

The  0£  Ice  of  Management  and  Budget 
has  exempted  this  nde  from  the 
requirements  of  Executive  Order  12866. 

Compliaride  With  Executive  Order 
12875 

Under  fljcecutive  Order  12875,  EPA 
may  not  i^sue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
govemmeptt,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incmred  by  those  governments,  or 
EPA  cons^ts  with  those  governments.  If 
EPA  complies  with  consulting. 
Executive!  Order  12875  requires  EPA  to 
provide  t(|  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  jgovemments,  the  nature  of 
their  concj^s,  copies  of  any  written 
communJCTtions  from  the  govenunents, 
and  a  statement  supporting  the  need  to 
issue  the  OKidation.  In  addition, 
Executive  l&der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities.  The 
State  administers  its  hazardous  waste 
program  voluntarily,  and  any  duties  on 
other  State,  local  or  tribal  governmental 
entities  arise  from  that  program,  not 
from  this  action.  Accordingly,  the 
requirements  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045,  "Protection  of 
Children  frtDm  Enviromnental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  The  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suBjecf  to  E.0. 13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

Compliance  With  Executive  Order 
13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments,  ff  EPA  complies 
with  consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 


elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  fiiat 
significantly  or  imiquely  affect  their 
communities." 

This  rule  is  not  subject  to  E.0. 13084 
because  it  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  North 
Carolina  is  not  authorized  to  implement 
the  RCRA  hazardous  waste  program  in 
Indian  coimtry.  This  action  has  no  effect 
on  the  hazardous  waste  program  that 
EPA  implements  in  Indian  country 
within  the  State. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  binden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  commimity. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  104- 
113,  §  12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Put  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  waste.  Hazardous  waste 
transportation,  Indian  lands, 
IntergQvemmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control, 
Water  supply. 

Authority:  This  action  is  issued  under  the 
authority  of  Sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 
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Dated:  August  13. 1999. 
A.  Stanlay  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  99-21825  Filed  8-24-99;  8:45  am) 
BNJJNQ  CODE  6S«0-5(M> 


ENVIRONIIENTAL  PROTECTION 
AGENCY 


40  CFR  Part  271 
[FRL-6428-e] 


Final  Authorization  Of  Stat* 
I  Waala  Manaoamant 
Program  RavWona 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

summary:  The  State  of  Louisiana  has 
applied  for  Final  authorization  to  revise 
its  Hazardous  Waste  Program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  EPA  has  determined 
that  these  changes  satisfy  all 
requirements  needed  to  qualify  iot  final 
au^orization.  The  EPA  reviewed 
Louisiana's  application,  and  now  makes 
an  immediate  final  decision,  subject  to 
receipt  of  adverse  written  comment,  that 
Louisiana's  Hazardous  Waste  Program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  Louisiana  final 
authorization  for  the  program 
modifications  contained  in  the  revision. 
DATES^This  action  is  effective  on 
October  25, 1999  without  further  notice, 
unless  the  EPA  receives  relevant 
adverse  comments  by  September  24, 
1999.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  immediate  final  rule  or  identify  the 
issues  raised,  respond  to  the  comments, 
and  affirm  that  the  immediate  final  rule 
will  take  effect  as  scheduled. 
ADDRESSES:  Mail  written  comments  to 
Alima  Patterson,  Region  6,  Regional 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PD-G), 
Multimedia  Planning  and  Permitting 
Division,  at  the  address  shown  below. 
You  can  examine  copies  of  the  materials 
submitted  by  the  State  of  Louisiana 
during  normal  business  hours  at  the 
following  locations:  EPA  Region  6, 1445 
Ross  Avenue,  Dallas,  Texas  75202-2733, 
(214)  665-8533:  or  Louisiana 
Department  of  Environmental  Quality, 
H.B.  Oarlock  Building,  7290 
Bluebonnet,  Baton  Rouge,  Louisiana 
70810,  (504)  765-0617. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson  at  (214)  665-8533. 
SUPPLEMENTARY  INFORMATION: 


A.  What  Is  Resource  Conservation  and 
Recovery  Act  State  Authorization? 

RCRA,  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  provides  for  authorization  of 
State  hazardous  waste  programs  under 
subtitle  C.  Under  RCRA  section  3006, 
EPA  may  authorize  a  State  to  administer 
and  enforce  the  RCRA  hazardous  waste 
program.  See  40  CFR  part  27l.  In  fact. 
Congress  designed  RC^A  so  that  the 
entire  subtitle  C  program  would 
eventually  be  administered  by  the  States 
in  lieu  of  the  Federal  Government.  This 
is  because  the  States  are  closer  to,  and 
more  familiar  with,  the  regulated 
community  and  therefore  are  in  a  better 
position  to  administer  the  programs  and 
respond  to  local  needs  effectively. 

After  receiving  authorization,  the 
Itate  administers  the  program  in  lieu  of 
Jie  Federal  government,  although  EPA 
retains  enforcement  authority  under 
RCRA  sections  3008,  3013,  and  7003. 
Authorized  States  are  required  to  revise 
their  programs  when  EPA  promulgates 
Federal  Standards  that  are  more 
stringent  or  broader  in  scope  than 
existing  federal  standards.  States  are  not 
required  to  modify  their  programs  to 
address  Federal  changes  that  are  less 
stringent  than  the  existing  Federal 
program  or  that  reduce  the  scope  of  the 
existing  Federal  program.  These  changes 
are  optional  and  noted  as  such  in  the 
Federal  Register  (FR)  document. 
However,  ^A  encourages  States  to 
adopt  optional  rules  because  they 
provide  benefit  to  environmental 
protection. 

B.  Why  Are  Revisions  to  State  Programs 
Necessary? 

States  that  receives  final  authorization 
fitim  EPA  imder  RCRA  section  3006(b), 
42  U.S.C.  6926(b),  must  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
Hazardous  Waste  Program.  As  the 
Federal  program  changes.  States  must 
change  their  programs  and  ask  EPA  to 
authorize  the  changes.  Changes  to  State 
programs  may  be  necessary  when 
Federal  or  State  statutory  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occur.  Most  commonly. 
States  must  change  their  programs 
because  of  changes  to  EPA's  regtilations 
in  40  Code  of  Federal  Regulations  (CFR) 
parts  124,  260-266,  268,  270,  273,  and 
279. 

C.  What  Is  the  Effect  of  This 
Authorization? 

This  authorization  should  have  little 
impact  because  the  State's  requirements 
are  already  effective.  However,  upon 


approval  of  the  revisions,  Louisiana  will 
have  authority  tp  regulate  the  Land 
Disposal  Restrictions  (LDR).  Currently, 
the  LDR  waste  are  administered  by  EPA. 
Louisiana  will  have  authority  to  issue 
LDR  permits  and  to  ensiue  that  all 
permits  issued  to  hazardous  waste  LDR 
facilities  protect  of  human  health  and 
the  environment. 

D.  What  Is  the  History  of  Louisiana's 
Final  Authorization  and  Its  Revisions? 

The  State  of  Louisiana  initially 
received  final  authorization  on  February 
7, 1985  (50  FR  3348),  to  implement  its 
base  Hazardous  Waste  Management 
program.  Louisiana  received 
authorization  for  revisions  to  its 
program  on  January  29, 1990  (54  FR 
48889),  October  25, 1991  (56  FR  41958), 
and  technical  corrections  at  (56  FR 
51762),  efiiective  January  23. 1995  and 
another  technical  correction  was  made 
at  (59  FR  55368-55371).  (60  FR  18360). 
March  8. 1995;  We  authorized  the 
following  revisions:  (59  FR  66200). 
October  17, 1995,  (60  FR  53707) 
effective  January  2, 1996,  March  28.  (61 
FR  13777-13782)  effective  June  11, 
1996.  December  29. 1997.  (62  FR  67572- 
67577)  effective  March  16, 1998  and 
October  23, 1998  (63  FR  56830-56891) 
effective  December  22. 1998.  On  January 
21, 1999.  Louisiana  submitted  a  final 
complete  program  revision  application 
for  additional  program  approval.  In  this 
application.  Louisiana  is  seeking 
approval  of  its  program  revision  in 
accordance  with  40  CFR  271.21(b)(3). 

In  1983,  the  Louisiana  legislature 
adopted  Act  97.  which  amended  and 
reenacted  Louisiana  Revised  Statutes 
30:1051  et  seq.,  the  Environmental 
Affairs  Act.  TTiis  Act  created  the 
Louisiana  Department  of  Environmental 
Quality  (LDEQ),  which  has  lead  agency 
jiuisdictional  authority  for 
administering  the  RCRA  Subtitle  C 
program  in  the  State.  Also,  the  LDEQ  is 
designated  to  facilitate  communication 
between  the  EPA  and  the  State.  The 
State  of  Louisiana  adopted  the  LDR 
regiilations  and  they  became  effective 
May  1989.  Louisiana  amended  the 
regulations  May  1990,  December  1990, 
July  1991,  July  1992,  September  1994, 
March  1995.  December  1995,  January 
1996,  May  1997,  November  1997, 
February  1998,  April  1998,  Jtine  1998, 
and  September  1998. 

E.  What  Revisions  Are  We  Approving 
With  Today's  Action? 

The  State  of  Louisiana  submitted  a 
final  complete  program  revision 
application,  seeking  authorization  of 
their  revisions  in  accordance  with  40 
CFR  271.21.  Louisiana's  revisions 
consist  of  regulations  which  specifically 
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govern  lipR's.  Louisiana  requirements 
appear  oA  the  chart  included  in  this 
documenit.  The  EPA  is  now  making  a 
final  dec:  sion,  subject  to  receipt  of 


written  comments  that  oppose  this 
action,  that  Louisiana's  revision  of  its 
hazardous  waste  program  satisfies  all  of 
the  requirements  necessary  to  qualify 


for  final  authorization.  Therefore,  we 
grant  Louisiana  final  authorization  for 
the  following  program  revisions: 


Federal  citation 


1.  Land  pisposal  restrictions  (Solvents  and  Dioxins).  [51  FR  40572] 
Novembbr  7,  1986.  (Checklist  34). 


State  analog 


Louisiana  Revised  Statutes  (LRS)  30:  §2180  et  seq,  as  amended  June 
14,  1991,  effective  June  14,  1991;  Louisiana  Hazardous  Waste  Reg- 
ulations (LHWR)  §§105.  105.D.3,  105.D.4.a,  105.H.  105.H.1,  109,  as 
amended  June  20,  1998,  effective  June  20,  1998;  109.  Empty  Con- 
tainer.l.a,  as  amended  May  20,  1997,  effective  May  20,  1997,  109 
Empty  Container.2.b,  as  amended  September  20,  1998,  effective 
September  20,  1998;  110.A,  as  amended  September  20,  1996,  ef- 
fective September  20,  1996;  111,  as  amended  March  20,  1990,  ef- 
fective March  20,  1990;  31  I.E.  as  amended  September  20,  1994,  ef- 
fective September  20,  1994,  317.C,  as  amended  March  20,  1990,  ef- 
fective March  20,  1990,  319,  as  amended  May  20,  1996,  effective 
May  20,  1996,  501  .D,  as  amended  May  20,  1997,  effective  May  20, 

1997,  517.V,  as  amended  May  20,  1997,  effective  May  20,  1997, 
11  OLD,  as  amended  April  20,  1998,  effective 'April  20,  1998,  1103.C, 
as  amended  September  20,  1998,  effective  September  20,  1998, 
1305.C,  as  amended  September  20,  1998,  effective  September  20. 

1998,  1519.A.1,  as  amended  September  20,  1996,  effective  Sep- 
tember 20,  1996,  1519.B.7,  as  amended  September  20,  1998,  effec- 
tive September  20,  1998,  1519.B.8,  as  amended  September  20, 
1996,  effective  September  20,  1519.B.8.a,  151 9.8. b,  as  amended 
September  20,  1996,  effective  September  20,  1996,  1519.B.8.C, 
1519.B.8.c.i,  as  amended  September  20,  1998,  effective  September 
20.  1998,  1519.B.8.c.ii.  1519.B.c.ii.(a),  1519.B.8.c.ii(b).  1529.B.12. 
1529.B.13,  1529.B.14,  1529.B.15,  1529.B.16,  1529,  effective  Sep- 
tember 20,  1996,  1529.B.6,  as  amended  September  20,  1998,  effec- 
tive September  20,  1998,  2201. C,  2201. D,  2201  .G.  2201  .G.I, 
2201  .G.2,  as  amended  May  20,  1997,  effective  May  20,  1997. 
2201  .G.4,  as  amended  April  20,  1998,  effective  April  20,  1998, 
2201  .G.5,  as  amended  September  20,  1998,  effective  September  20, 
1998,  2201  .H,  as  amended  May  20,  1997,  effective  May  20,  1997, 
2203.A.Hallogenated  Organic  Compounds  or  HOCs,  as  amended 
January  20,  1996,  effective  January  20,  1996,  2203. A. Hazardous 
Constituent,  2203.A.  Polychlorinated  BIphenyls  or  PCBs, 
2203.A.Land  Disposal.  2205.A,  as  amended  January  20,  1996,  effec- 
tive January  20,  1996,  2205.A.1,  as  amended  September  20,  1998, 
effective  September  20.  1998,  2205.A.2,  2205.A.3,  as  amended  Jan- 
uary 20,  1996.  effective  January  20,  1996,  2205.B,  as  amended 
September  20,  1998,  effective  September  20,  1998,  2205.C,  2205.D, 
2205.E,  2205.F,  as  amended  January  20,  1996,  effective  January 
20,  1996,  2207.A.  2209.A.  2209.A.1.  2209.A.2,  2209.A.3,  2209.B. 
2209.C,  2209.C.1,  2209.C.2,  2209.C.3,  as  amended  September  20. 
1998,  effective  September  20,  1998,  2211. A,  221 1.B,  221  I.B.I. 
2211.B.2,  2211.B.3,  221 1.C.  as  amended  January  1996.  effective 
January  20.  1996,  2213.A,  2213.A.1,  2213.A.2,  2213.A.3,  2213.B. 
2213.B.1,  2213.B.2.  2213.C,  2213.C.1,  2213.C.2,  2213.D.  2213.D.1, 
2213.D.2.  2213.D.3.  2213.E,  2213.F,  2213.G,  2213.G.1-2.  2213.G.3. 
2215.B,  2215.C,  2215.D,  2215.E,  2215.F,  2215.G,  2215.G.1, 
2215.G.2,  2215.G.3,  2215.H,  2215.1,  2223.A.  2223.B,  2223.C, 
2227 A,  as  amended  September  20,  1998,  effective  September  20. 
1998,  2227.A.1,  2227.A.2,  2227.B,  2230.I.2.C.  2231  A,  2231  B. 
2231  .C.  2231  .C.I,  2231. D,  2231. E,  2231. F,  2231  G,  2231  .H, 
2231.1.1,  2231  .J,  2231. K,  2237.A,  2237.A.1,  2237.A.2,  2237.A.2.a. 
as  amended  January  20,  1996,  effective  January  20,  1996, 
2237.a2.b.i.  2237.A.2.b.i(a)-(d),  2237.A.2.b.ii-iii,  2237.A.2.C,  as 
amended  January  20.  1996.  effective  January  20,  1996,  2237.A.g.d. 
as  amended  September  20.  1998,  effective  September  20,  1998. 
2237.A.3,  2237.A.3.a,  2237.A.3.b.  2237.A.3.b.i,  2237.A.3.b.ii, 
2237.A.3.b.iii.  2237.A.3.C,  as  amended  January  20.  1996,  effective 
January  20,  1996,  2237.A.4,  as  amended  September  20.  1998,  ef- 
fective September  20,  1998,  2237.B,  2239.A.  2239.A.1,  2239.A.2,  as 
amended  January  20,  1996,  2239. A.3,  2239.A.4,  2239.A.5,  2239. A.6. 
2239.A.7,  2239.B.  2239.C.  2239.E,  2239.F,  as  amended  January  20. 
1996.  2239.G,  as  amended  September  20,  1998,  effective  Sep- 
tember 20,  1998.  2239.H,  2239.1,  2239.1.1,  2239.1.2.  2239.l.2.a. 
2239.l.2.b,  2229.l.2.d,  2239l.2.f,  2239.J,  2241.A,  2241.D.1.  2241.D.2. 
2241  .D.3.  2241. D.4.  2241. D.5.  2241  .E,  2241. E.I,  2241. E.2. 
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Federal  citation 


State  analog 


2241  .E.3,  2241  .E.4,  2241  .E.5.  2241  .F.  2241  .F.I.  2241.1. a.  2241  .F.b, 
2241  .F.c,  2241. 1.D,  2241. F.I. e.  2241. F.I. f,  2241. F.I. g,  2241. F.I. h, 
2241.1.1,  2241  .F.2.  2241. F.3.  2241. F.4.  2241  .F.5,  2241.F.5.a, 
2241.F.5.b.  2241.F.5.C,  2241  .G,  2241  .H.  2241  .H.I.  2241  .H.2,  2241.1, 
2241  .J,  2241  .K,  as  amended  January  20,  1996,  effective  January  20, 
1996.  2241  .L,  2241. M,  2241  .N,  2241.0,  2241  .P,  2241  .Q,  2245.A, 
2245.B,  2245.B.1,  2245.B.2,  2245.8.3,  2245.8.4,  2245.C,  2245.C.1, 
2245.C.1.a,  2245.C.1.b,  2245.C.1.C,  2245.G.1.d.  2245.C.2,  2245.D, 
2245.D.1,  2245.D.2,  2245.D.3,  2245.D.4,  2245.D.7,  2245.E, 
2245.E.1,  2245.E.2,  2245.E.3,  2245.F,  2245.H,  2247.A,  2247.A.1, 
2247.A.2,  2247.A.3,  2247.8,  2247.8.1,  2247.B.2,  2247.8.3, 
2247.8.4,  2247.C,  2247.C.1,  2247.C.2,  2247.D,  2247.E,  2247.F, 
2247.F.1,  2247.F.2.  Chapter  22  Table  2,  Chapter  22  Table  5,  as 
amended  September  20,  1998,  effective  September  20,  1998,  Chap- 
ter 39,  as  amended  May  20,  1997,  effective  May  20,  1997,  3901, 
3903,  3911,  3913,  as  amended  October  20,  1994,  effective  October 
20,  1994,  3915,  4105.8,  as  amended  May  20,  1997,  effective  May 
20,  1997,  41 15. A,  as  amended  January  20,  1996,  effective  January 
20,  1996,  4139.A.2,  4301  .E,  as  amended  September  20,  1998,  ef- 
fective September  20,  1998,  4303.B,  431 3.A,  as  amended  March  20, 
1995,  effective  March  20,  1995,  4313.E.6,  4313.E.7,  4313.E.6,  as 
amended  September  20,  1998,  effective  September  20,  1998, 
4313.E.7.a,  4313.E.7.b,  4313.E.7.C,  4313.E.7.c.i,  4313.E.7.c.ii, 
4313.E.c.ii(a),  4313.E.7.c.ii.(b),  as  amended  March  20,  1995,  effec- 
tive March  20,  1995,  4357.B.10,  4357.8.11,  4357.8.12,  4357.8.13, 
4357.8.14,  4357.8.15.  4357.8.16,  4357.8.5,  4901.A.1,  as  amended 
September  20,  1998,  effective  September  20,  1998,  4903.  F,  as 
amended  September  20,  1996,  effective  September  20,  1996,  and 
Chapter  49  Appendix  8,  as  amended  January  20,  1996,  effective 
January  20,  1996. 

LAC  33:V.319,  which  refers  to  LAC  33:1  Chapter  5  is  more  stringent 
than  40  CFR  260.1(b)(1)  and  40  CFR  260.2(b)  Federal  equiva- 
lent(because  the  regulations  in  LAC  33:1  Chapter  5  require  more 
specific  information  than  that  of  the  Federal  regulations. 

LAC  33:V.3901,  3903,  3911.  3913  and  3915  are  more  stringent  than 
40  CFR  261.5(b),  (c),(e),(f)(2),  and  (g)(2)  Federal  equivalent(s)  be- 
cause the  small  quantity  generators  are  regulated  more  stringent  in 
Louisiana  than  in  the  above  mentioned  Federal  citations. 

LAC  33:V.2239.A.1-4  are  more  stringent  than  40  CFR  268.5(a)(1-4) 
Federal  equivalent  because  Louisiana  addKionally  requires  one  com- 
pacted clay  or  other  LDEQ  approved  liner  in  addition  to  the  Federal 
requirements. 

LAC  33:V.2239.C  is  more  stringent  than  40  CFR  268.5(c)  Federal 
equivalent  because  the  State  citation  additionally  specifies  that  fail- 
ure to  segregate  waste  streams  shall  not  constituent  justification  for 
a  case-by-case  extension  for  those  wastes  which  are  separable  and 
treatable. 

LAC  33:V.2239.H  is  more  stringent  than  40  CFR  268.5(g)  Federal 
equivalent  because  the  State  citation  has  a  specific  time  interval 
whereas  the  Federal  citation  has  a  discretionary  period. 

LAC  33:V.2241.A  is  more  stringent  than  Federal  equivalent  40  CFR 
268.6(a)  because  there  is  no  exemption  granted  to  the  generator  for 
land  disposal  of  waste  streams. 

Pertaining  to  only  the  notification  section  of  this  citation,  LAC  33: V. 
2241.1  is  more  stringent  than  40  CFR  268.6(f)(2)-(3)  Federal  equiva- 
lent because  it  requires  a  24  hour  notice  to  the  administrative  author- 
ity once  it  detennlned  that  the  hazardous  constituents  have  migrated 
from  the  unit. 

LAC  33:V.2241  .N  is  more  stringent  than  40  CFR  268.6(k)  Federal 
equivalent  because  the  State  term  of  a  petition  granted  is  no  longer 
than  what  is  specified  under  the  final  operating  pennit  or  up  to  5 
years  from  the  date  of  approval  if  the  unit  is  operating  under  interim 
status.  The  EPA  allows  for  10  years  from  the  above  said  date.  The 
State  requires  exemption  to  be  reviewed  at  least  once  every  3  years. 

LAC  33:V.2241.0  is  more  stringent  than  40  CFR  268.6(1)  Federal 
equivalent  because  it  requires  additional  conditions. 

LAC  33:V.2241.Q  is  more  stringent  than  40  CFR  268.6(n)  Federal 
equivalent  because  Louisiana  sets  limits  at  50ppm,  while  EPA's  limit 
is  500ppm. 

Federal  citation  40  CFR  268.1(e)(1)  was  referenced  to  LAC  33: V. 
Chapter  39  because  small  quantity  generators  are  not  exempt  from 
land  disposal  regulations  and  thus  the  State  is  more  stringent. 
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Federal  citation 


2.  California  List  Waste  Land  Disposal  Restrictions,  [52  FR  25760)  July 
8,  1987;  California  List  Waste  Land  Disposal  Restrictions  (Correction 
1),  [52  m  41295]  October  27,  1987.  Checklists  39,  39.1). 


State  analog 


LRS  30:2180  et  seq..  As  amended  June  14,  1991,  effective  June  14, 
1991;  LHWR  §§110.A,  as  amended  Septemljer  20,  1996,  effective 
September  20,  1996,  11  OLD,  as  amended  April  20,  1998,  effective 
April  20,  1998,  1519.B.8.C,  1519.B.8ci,  as  amended  September  20, 
1998.  effective  September  20,  1998,  1519.B.8.c.ii,  1519.B.8cli(a)- 
(b),  1529.B.12,  13,  14,  15,  16,  17  and  18,  as  amended  September 
20,  1996,  effective  September  20,  1996,  2201  .G,  as  amended  N/lay 
20,  1997,  effective  May  20,  1997,  2201  .G.4,  as  amended  April  20, 
1998,  effective  April  20,  1998,  2201 .0.5,  as  amended  September  20. 
1998,  effective  September  20,  1998,  2201. H,  2201.1.  as  amended 
May  20,  1997,  effective  May  20,  1997,  2201.1.1,  as  amended  June 
20,  1998.  effective  June  20,  1998.  2201.1.2,  as  amended  May  20, 

1997,  effective  May  20,  1997,  2203.A.  Hallogenated  Organic  Com- 
pounds or  HOCs,  2203.A.  Land  Disposal,  2203.A  Polyctilorinated 
Bipfwnyls  or  PCBs,  2205.A,  2205.D,  2205.E,  2205.F,  as  amended 
January  20,  1996,  effective  January  2a  1996,  2207.A,  2209.A. 
2209.A.1,  2209.A.2.  2209.A.3,  2209.B,  2209.C,  2209.C  1,  2209.C.2. 
2209.C.3,  as  amended  September  20,  1998,  effective  September  20, 

1998,  2211. A,  221 1.B.  2211. B.I,  2211.B.2,  2211.B.3,  221 1.C,  as 
6miended  January  20,  1996,  effective  January  20,  199fi  2213  A 
2213.A.1,  2213A2,  2213.A.3.  2213.B,  2213.B.1,  2213.B.2.  2213.c! 
2213.C.1,  2213.C.2,  2213.D,  2213.D.1,  2213.D.2,  2213.D.3.  2213.E, 
2213.F.  2213.G,  2213.G.1,  2213.G.2,  2215.B,  2215.C,  2215.D. 
2215.E,  2215.F,  2215.G,  2215.G.1,  2215.G.2,  2215.G.3,  2215.H. 
2215.1,  as  amended  September  20,  1998,  effective  September  20, 
1998,  2223.A,  as  amended  April  20,  1998,  effective  April  20,  1998, 
2223.B,  2223.C,  as  amended  September  20,  1998,  effective  Sep- 
tember 20.  1998,  2227.A.1,  2227.A.2,  2227.B,  2230.I.2.C,  2231  G 
2231  .H,  2231.1,  2231  J,  2231  .K.  2237.A.2.  2237.A.2.a,  2237.A.2.b.i. 
2237.A.2.b.i.(a)(d).  2237.A,2.b.ii-Hi,  2237.2.c,2237.A.2.d,  as  amended 
September  20,  1998,  effective  September  20,  1998,  2237.B. 
2239.A.2,  2239.1.1,  2239.1.2,  2239.l.2.f,  2241  .D.4,  2241  .D.5,  2241  .F. 
2241  .F.I,  2241  .F.I. a.  2241. F.I. b,  2241.F.1.C.  2241. F.I. d. 
2241. F.I. e,  2241. F.I. f,  2241. F.I. g,  2241. F.I. fi,  2241. F.I. i.  2241  .F.2. 
2241  .F.3,  2241. F.4.  2241  .F.5,  2241  F.S.a-c,  2241  .G,  2241  .H. 
2241.H.1-2,  2241.1,  2241.J,  as  amended  January  20.  1996,  effective 
January  20,  1996,  2241  .K.  2241  .L-Q.  2245.A-B,  2245.B.2,  2245.C. 
2245.C.1.b,  2245.C.2,  2245.D,  2245.0.1 -4,  2245.D.7,  2245.E, 
2245.E.1-3,  2245.F,  2245.H.  2247.A,  2247.A.1,  2247.A.2,  2247.A.3. 
2247.B,  2247.B.1.  2247.B.2,  2247.B.3,  2247.B.4,  2247.C,  2247.C.1, 
2247.C.2,  2247.D,  as  amended  September  20,  1998,  effective  Sep- 
tember 20,  1998,  2247.E,  as  amended  May  20,  1997.  effective  May 
20,  1997,  2247.  F.  as  amended  September  20.  1998,  effective  Sep- 
tember 20,  1998.  2247.F.1,  as  amended  May  20,  1997,  effective 
May  20,  1997,  2247.F.2,  as  amended  September  20,  1998,  effective 
September  20,  1998,  cfiapter  22.table  5,  as  amended  September  20, 
1998,  effective  September  20,  1998,  Chapter  39,  as  amended  May 

•  20,  1997,  effective  May  20,  1997,  4139.A.2,  as  amended  September 
20,  1998,  effective  September  20,  1998,  4303.B,  as  amended  March 
20,  1995,  effective  March  20.  1995,  4313.E.7.C,  4313.E.7.c.i, 
4313.E.c.ii,  4313.E.7.c.ii(a)-(b).  as  amended  March  20,  1995,  effec- 
tive March  20,  1995.  4357.B.10,  4357.B.11,  4357.B.12-16,  as 
amended  September  20,  1998,  effective  September  20,  1998. 

LAC  33:V.2239.A.2  is  more  stringent  than  40  CFR  268.5(a)  Federal 
equivalent(s)  because  Louisiana  specifically  requires  written  evi- 
dence of  a  good  faith  effort  to  manage  waste. 

LAC  33:V.2241.n  is  more  stringent  than  40  CFR  268.6(k)  Federal 
equivalent  because  the  State  term  of  a  petition  granted  is  no  k)nger 
that  what  is  specified  under  ttie  final  operating  permit  or  up  to  5 
years  from  the  date  of  approval  if  tt)e 
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Federal  citation 


State  iinalog 


3.  Land  Disposal  Restrictions  for  First  Third  Sctieduled  Wastes,  [53  FR 
31138]  August  17,  1988.  LarxJ  Disposal  Restrictions  (Correction  I) 
[54  FR  8264]  Febmaiy  27,  1989.  (Checklist  50,  50.1). 


LRS  30:2180  et  seq.,  as  amended  June  14,  1991,  effective  June  14, 
1991,  LHWR  §§1519.B.8.c,  1519:b.8.c.1,  as  amended  September 
20,  1998,  effective  September  20,  1998,  1519.B.8.c.ii, 
1519.B.8.c.ii.(aHb),  1529.B.12-18,  as  amended  September  20, 
1998,  effective  September  20,  1998,  2201  .G,  as  amended  May  20, 
1997,  effective  May  20,  1997,  2201  .G.4,  as  amended  April  20,  1998, 
effective  April  20,  1998,  2201  .G.5,  as  amended  September  20,  1998, 
effective  September  20,  1998,  2201.  H.  2201.1,  as  amended  May  20, 
1997;  effective  May  20,  1997,  2201.1.1,  as  amended  June  20,  1998, 
effective  June  20,  1998,  2201.1.2,  as  amended  May  20,  1997,  effec- 
tive May  20,  1997,  2205.  D,  as  amended  January  20,  1996,  effective 
January  20,  1996.  2209.A,  2209.A.1.  2209.A.2,  2209.B,  as  amended 
January  20,  1996,  effective  January  20,  1996,  2209. A,  2209. A.  1, 
2209.A.2,  2209.B,  2209.C.  2209.C.1,  2209.C.2,  2209.C.3,  as  amend- 
ed September  20.  1998,  effective  September  20,  1998,  2211.A-B, 
2211.B.1-3,  221 1.C,  as  amended  January  20,  1996,  effective  Janu- 
ary 20,  1996.  2213B,  2213.B.1-2,  2213.C,  2213.C.2.  2213.D, 
2213.E,  2215.B,  2215.C,  2215.D.  2215.E,  2215.F,  2215.G,  2215.G.1, 
2215.G.2,  2215.G.3,  2215.H,  2215.1,  2223.A,  2223.C,  as  amended 
September  20,  1998,  effective  September  20.  1998.  2227.A.2. 
2231  .G,  2231. H,  2231.1,  2231  .J,  2231  .K,  2237.A.2,  as  amended  Jan- 
uary 20,  1996,  effective  January  20,  1996,  2237.A.2.a,  as  amended 
September  20.  1998,  effective  September  20.  1998,  2237.A.2.b.i,  as 
amended  January  20,  1996,  effective  January  20,  1996,  September 
20,  1998,  2223.B,  as  amended  September  20,  1998,  effective  Sep- 
tember 1998,  2227.A.1-2,  2227.B,  2230.I.2.C,  2231  .G,  2231. H, 
2231.1,  2231  .J.  2231  .K,  2237.A.2,  2237.A.2.a,  as  amended  January 
20,  1996,  effective  January  20,  1996,  2237.A.2.b.-i(a)-(d), 
2237.A.2.b.ii-iii,  2237.A.2.C,  as  amended  January  20,  1996,  effective 
January  20,  1996,  2237.A.2.d,  as  amended  September  20,  1998,  ef- 
fective September  20,  1998,  2239.A.2,  2239.1.1,  2239.l.2.f,  2239.1.2, 
2241.D.4-5,  2241  .F.  2241  .F.I.  2241. F.I. a-h,  2241. F.I. i,  2241.F.2-6, 
2241.F.5.a-c,  2241  G,  2241  .H,  2241.H.1-2.  2241.1.  2241  .J.  as 
amended  January  20.  1996.  effective  January  20,  1996,  2241. K, 
2241  .L,  2241  .M.  2241  .N,  2241.0,  2241  .P,  2241  .Q,  2245.A.  2245.B, 
2245.B.2,  2245.C,  2245.C.  2245.C.1.B.  2245.C.2,  2245.D.  2245.D.1- 
4,  2245.D.7.  2245.E,  2245.E.1,  2245.E.2-3,  2245.F,  2245.H,  2247.A, 
2247.A.1-3,  2247.B,  2247.B.1-4,  2247.C,  2247.C.1-2,  as  amended 
September  20,  1998,  effective  September  20,  1998,  2247.D,  as 
amended  May  20,  1997.  effective  May  20.  1997,  2247.E,  as  amend- 
ed September  20,  1998.  effective  September  20,  1998,  2247.F.  as 
amended  May  20.  1997.  effective  May  20.  1997.  2247.F.1-2,  as 
amended  September  20.  1998,  effective  September  20,  1998,  Chap- 
ter 22.  Table  5,  Chapter  39,  as  amended  May  20,  1997.  effective 
May  20.  1997.  4139.A.2,  as  amended  September  20,  1998.  effective 
September  20.  1998.  4303.B.  4313.E.7.C.  4313.E.7.c.i-ii. 
4313.E.7.ii(a)-(b),  as  amended  March  20,  1995,  effective  March  20, 
1995, 
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Federal  citation 


4.  Land  Disposal  Restrictions  Amendments  to  First  Third  Sctieduled 
Waste  (technical  Correction),  [54  FR  18836]  May  2,  1989.  (Checklist 
62). 


-  State  cinalog 


5.  Land  Di$posal  Restrictions  For  Second  Third  Scheduled  Wastes  [54 
FR  265943  June  23,  1 989.  (Checklist  63). 


LRS  30:2180  et  seq.,  as  amended  June  14,  1991,  effective  June  14 
1991,  LHWR  §§1519.B.8.c,  1519.B.8.c.i,  as  amended  September 
20,  1998,  effective  Septemt)er  20,  1998,  1519.B.8.c.ii,  as  amended 
September  20,  1996,  effective  September  20,  1996,  1519.B.8.c.ll.(a)- 
(b),  1529.B.12-18,  as  amended  September  20,  1998,  effective  Sep- 
tember 20,  1998,  2201  G,  as  amended  May  20,  1997,  effective  May 
20,  1997,  2201  .G.4,  as  amended  April  20,  1998,  effective  April  20. 
1998,  2201  .G.5,  as  amended  September  20,  1998,  effective  Sep- 
tember 20,  1998,  2201. H,  2201.1,  as  amended  May  20,  1997,  effec- 
tive May  20,  1997,  2201.1.1,  as  amended  June  20.  1998.  effective 
June  20,  1998.  2201.1.2,  as  amended  May  20,  1997,  effective  May 
20.  1997,  2205.D,  as  amended  January  20,  1996,  effective  January 
20,  1996,  2209.A,  2209.A.1,  2209.A.2,  2209.B,  2209.C,  2209.C.1, 
2209.C.2.  2209.C.3,  as  amended  September  20,  1998,  effective 
September  20,  1998,  2211.A-B,  2211.B.1-3,  2211.C,  as  amended 
January  20,  1996.  effective  January  20,  1996,  221 3B,  2213.B.1-2. 
2213.C.  2213.C.2,  2213.D.  2213.E.  2215.B,  2215.C.  2215.D.  2215.E, 
2215.F.  2215.G.  2215.G.1,  2215.G.2,  2215.G.3,  2215.H.  2215.1. 
2223.A,  2223.C,  as  amended  September  20,  1998,  effective  Sep- 
tember 20,  1998,  2227.A.2,  2231. G,  2231  .H,  2231.1,  2231  .J,  2231. K. 
2237.A.2,  as  amended  January  20,  1996,  effective  January  20. 
1996,  2237.A.2.a,  as  amended  September  20,  1998,  effective  Sep- 
tember 20,  1998.  2237.A.2.b.i.  as  amended  January  20,  1996,  effec- 
tive January  20,  1996,  2237.A.2.b.b-i(a)-(d),  2237.A.2.b.ii-iii, 
2237.A.2.C,  as  amended  January  20,  1996,  effective  January  20, 
1996,  2237.A.2.d,  as  amended  September  20,  1998.  effective  Sep- 
tember 20,  1998,  2239.1.2,  2241.D.4-5.  2241  F,  2241. F.I, 
2241. F.I. a-h,  2241. F.I. i,  2241.F.2-5,  2241.F.5.a-c,  2241  G,  2241  .H, 
2241.H.1-2,  2241.1,  2241  .J,  as  amended  January  20,  1996,  effec- 
tive January  20,  1996,  2241  .K.  2241. L  2241. M,  2241. N,  2241.0. 
2241. P.  2241 .0.  2245.A.  2245.B.  2245.C-0,  2245.D  2245.D.1-4. 
2245.D.7.  2245.E.  2245.E.1.  2245.E.2-3,  2245.F,  2245.H,  2247A 
2247.A.1-3,  2247.B,  2247.B.1-4,  2247.C,  2247.C.1-2,  as  amended 
September  .20,  1998,  effective  September  20,  1998.  2247. D,  as 
amended  May  20,  1997,  effective  May  20,  1997,  2247.E,  as  amend- 
ed September  20,  1998,  effective  September  20,  1998,  2247.F,  as 
amended  May  20,  1^97,  effective  May  20,  1997,  2247.F.1-2,  as  -• 
amended  September  20.  1998.  effective  September  20.  1998,  Chap-v 
ter  39,  as  amended  May  20,  1997,  effective  May  20. 1997,  4139.A.2. 
as  amended  September  20.  1998.  effective  September  20,  1998, 
4313.E.7.C,  4313.E.7.c.i-ii,  4313.E.7.ii(a)-(b),  as  amended  March  20. 
1995,  effective  March  20,  1995,  4357.B.10-16,  as  amended  Sep- 
tember 20,  1998,  effective  September  20,  1998. 

LRS  30:2180  et  seq.,  as  amended  June  14,  1991,  effective  June  14. 
1991;  LHWR  §§2217.8.  2217.C,  2217.D,  2217.E,  2217.E.1-2. 
221 7.F,  221 7.G,  2217.H.  as  amended  September  20,  1998,  effective 
September  20,  1998.  2227.A.3.  as  amended  January  20,  1996,  ef- 
fective January  20,  1996,  2217"B-E,  as  amended  September  20. 
1998,  effective  September  20.  1998,  2217.E.1-2,  2217.F-H.  as 
amended  September  20,  1998,  effective  September  20,  1998.  - 
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Federal  citation 


6.  Land  Disposal  Restrictions;  Con-ection  to  the  First  Third  Scheduled 
Waste  (Conrection),  [54  FB  36967]  September  6,  1989,  Land  Dis- 
posal Restrictions;  Correction  to  the  First  Third  Scheduled  Wastes, 
[55  FR  23935]  June  13, 1990.  (Checklists  66.  66.1). 


State  analog 


LRS  30:2180  et  seq.,  as  amended  June  14,  1991,  effective  June  14, 
1991,  LHWR  §§1519.B.8.c,  1519.B.8.C.1,  as  amended  Septemtwr 
20,  1998,  effective  September  20,  1998,  1519.B.8.c.ii, 
1519.B.8.c.ii.(aHb),  1529.B.12-18,  as  amended  September  20, 
1998,  effective  September  20,  1998,  2201  .G,  as  amended  May  20, 
1997,  effective  May  20,  1997,  2201  .G.4,  as  amended  April  20,  1998, 
effective  April  20,  1998,  2201 .0.5,  as  amended  September  20,  1998, 
effective  September  20,  1998,  2201. H,  2201.1,  as  amended  May  20, 
1997,  effective  May  20,  1997,  2201.1.1,  as  amended  June  20,  1998, 
effective  June  20,  1998,  2201.1.2,  as  amended  May  20,  1997,  effec- 
tive May  20,  1997,  2205.D,  as  amended  January  20,  1996,  effective 
January  20,  1996,  2209.A,  2209.A.1,  2209.A.2,  2209.B,  2209.C, 
2209.C.1,  2209.C.2,  2209.C.3,  as  amended  September  20,  1998,  ef- 
fective September  20,  1998,  2211.A-B,  2211.B.1-3,  221 1.C,  as 
amended  January  20,  1996,  effective  January  20,  1996,  2213B, 
2213.B.1-2,  2213.C,  2213.C.2,  2213.D,  2213.E,  2215.B,  2215.C, 
2215.D,  2215.E.  2215.F,  2215.G,  2215.G.1,  2215.G.2,  2215.G.3, 
221 5.H,  2215.1.  2223. A,  2223.C,  as  amended  September  20,  1998, 
effective  September  20,  1998,  2227.A.2,  2231. G,  2231. H,  2231.1, 
2231  .J,  2231  .K,  2237. A.2,  as  amended  January  20,  1996,  effective 
January  20,  1996,  effective  January  20,  1996,  2237.A.2.a,  as 
amended  September  20,  1998,  effective  September  20,  1998, 
2237.A.2.b.i,  as  amended  January  20,  1996,  effective  January  20, 

1996.  2237.A.2.b.b-i(aHd).  2237.A.2.b.ii-iii.  2237.A.2.C,  as  amended 
January  20,  1996,  effective  January  20,  1996,  2237.A.2.d,  as 
amended  September  20,  1998,  effective  September  20,  1998, 
2239.1.2,  2241.D.4-5,  2241. F,  2241.F.1,  2241.F.1.a-h,  2241.F.1.i. 
2241.F.2-5,  2241.f.5a-c,  2241  .G,  2241  .H,  2241.H.1-2,  2241.1. 
2241  .J,  as  amended  January  20,  1996,  effective  January  20,  1996 
as  amended  January  20,  1996,  effective  January  20.  1996,  2241  .K, 
2241  .L,  2241. M,  2241  .N,  2241.0,  2241  .P,  2241  .Q,  2245.A,  2245.B, 
2245.C-D,  2245.D.1-4,  2245.D.7,  2245.E,  2245.E.1,  2245.E.2-3, 
2245.F,  2245.H,  2247.A,  2247.A.1-3,  2247.B,  2247.B.1-4,  2247.C, 
2247.C.1-2,  as  amended  September  20,  1998,  effective  September 
20,  1998,  2247.D,  as  amended  May  20,  1997,  effective  May  20, 

1997,  2247.E,  as  amended  September  20,  1998,  effective  Sep- 
tember 20,  1998.  2247.F,  as  amended  May  20,  1997,  effective  May 
20,  1997,  2247. F.I -2,  as  amended  September  20,  1998,  effective 
September  20,  1998,  Chapter  39,  as  amended  May  20,  1997,  effec- 
tive May  20,  1997,  4139.A.2,  as  amended  September  20,  1998,  ef- 
fective September  20,  1998,  4313.E.7.C,  4313.E.7.c.i-ii, 
4313.E.7.ii(aHb).  as  amended  March  20,  1995,  effective  March  20, 
1995,  4357.B.10-16,  as  amended  September  20,  1998,  effective 
September  20,  1998,  as  amended  September  20,  1998,  effective 
September  20,  1998,  2201  .H,  2201.1,  as  amended  May  20,  1997,  ef- 
fective May  20,  1997,  2201.1.1,  as  surtended  June  20,  1998,  effective 
June  20,  1998,  2201.1.2,  as  amended  May  20,  1997,  4379.C, 
4381  .D.4,  4397.B,  4397.B.1-3,  4401  .A,  4462.H,  as  amended  March 
20,  1995,  effective  March  20,  1995,  4701  .A.I,  4701.A.2-3,  4701 .3.a- 
c,  4701.A.4-5,  4703.A,  4703.A.1-2,  4703.A.2.a-b,  4703,A.»-4, 
4703.B,  4703.B.1-2,  4703.B.2.a-b,  4703.B.3,  4703.B.3.a. 
4703.B.3.a.Mi,  4703.B.3.b-c,  4703.B.4,  4703.B.4.a-c,  4703.C, 
4703.C.1,  4703.C.1.a-d.  4703.C.2-3,  4703.C.3.a,  4703.C.3.a.i-iv, 
4703.C.3.b-c,  4703.C.4,  47.D,  4703.D.1-2,  4703.D.3,  4703.E,  4705, 
4705.B,  as  amended  March  20,  1995,  effective  March  20,  1995. 


for  Third  i  Thii 
22520]  J  iie1 


Federal  Register / Vol.  64,  No.  164 /Wednesday.  August  25,  1999/Rules  and  Regulations        46309 


Federal  citation 


7.  Land  Disposal  Restrictions  for  Third  Third  Scheduled  Waste  (HSAA 
Provisior»$)  [55  FR  22520]  June  1,  1990,  Land  Disposal  Restrictions 


for  Thirc 


22520]  Jjifie  1,  1990.  (Checklist  78H,  78N) 


Third  Scheduled  Waste  (Non-HSAA  Provisions)  [55  FR 


State  analog 


LRS:30:2180  et  seq.,  as  amended  June  14,  1991,  effective  June  14 
1991,  LHWR  §§109.Hazardous  Waste.5.a.  as  amended  May  2o' 
1997,  effective  May  20,  1997,  322.B.1.b,  1103.B,  as  amended  Sep- 
tember 20,  1996,  effective  Septemt)er  20,  1996,  1109.E.1.e, 
1109.E.7.C,  as  amended  September  20,  1998,  effective  September 
20,  1998,  1519.A.2,  as  amended  September  20,  1996,  effective  Sep- 
tember 20,  1996,  2201  .G.4,  2201.G.4.a,  2201.G.4.b,  as  amended 
April  20,  1998,  effective  April  20,  1998,  2203.A,  2203.A.Dris. 
2203.A.Hallogenated  Organic  Ck)mpounds  or  HOCs! 
2203.  A.  Hazardous  Constituent,  2203.A.Land  Disposal! 
2203.A.Nonwastewaters,  2203.A.Polychlorinated  Bihenyls  or  PCBs! 
as  amended  September  20,  1996,  effective  September  20,  1996 
2203.A.Wastewaters,  2207.A,  2207.B.,  2215.D,  2219  B  2219  8* 
2219.C.1-2,  2219.D.  2219.E.1,  2219.F,  2219.G,  22'l9G1^* 
2219.H.  2223.A,  2223.C,  2227.A,  as  amended  September  20.  1998.' 
effective  September  20.  1998,  2227.A.2-3,  2227.&-C,  2227.C. 
2227.C.1-4,  2227.D,  as  amended  January  20.  1996,  effective  Janu- 
ary 20,  1996.  2245.A.  2245.B.2,  2245.C.1.b,  2245.D.2  2245  E 
2245.E.1-3,  2245.G.  2245.H,  2245.1,  2246.A-e.  as  amended  Sep^ 
tember  20.  1998,  effectwe  September  20,  1998,  2246.C-0, 
2246.D.1,  2245.D.1.a,  as  amended  January  20,  1996,  effective  Janu- 
ary 20.  1996,  2246.D.1.b,  as  amended  September  20,  1998.  effec- 
tive September  20,  1998.  2246.D.1.C.  2246.D.2.  as  amended  Janu- 
ary 20.  1996.  effective  January  20.  1996.  2247.B.2  2247  C 
2247.C.1,  2247.C.3.  2247.E.  as  amended  September  20.  1998] 
2247.F.  as  amended  May  20,  1997,  effective  May  20,  1997,  Chapter 
22  Table  3,  as  amended  September  20,  1990,  effective  September 
20,  1990,  Chapter  22  TaWe  6,  as  amended  January  20,  1996,  effec- 
tive January  20,  1996,  2311. A,  as  amended  December  20,  1990  ef- 
fective December  20,  1990.  2511. A.  as  amended  September '  20. 
1998,  effective  September  20,  1998.  2511. B.B.I -3.  as  amended 
September  20.  1994.  effective  September  20.  1994.  251 9.F,  as 
amended  January  20.  1996.  effective  January  20.  1996.  2715,  as 
amended  September  20.  1994.  effective  September  20.  1994.  2913. 
as  amended  September  20,  1994,  effective  September  20,  1994,  ef- 
fective 20,  September  20,  1994,  Chapter  39,  as  amended  May  20. 

1997,  effective  May  20,  1997.  4301  .E,  as  amended  September  20. 

1998.  effective  September* 20.  .1998.  4312.B.  as  amended  March  20. 

1995.  effective  March  20.  1995.  4459.  4471.  as  amended  December 
20.  1990.  effective  December  20.  1990.  4491.  as  amended  March 
20,  1994.  effective  March  20,  1994.  4503.A,  4503.B,  as  amended 
September  20.  1994.  effective  September  1994,  451  IF,  as  amend- 
ed September  20.  1998.  effective  September  20,  1998,  4901.B.Tabte 
1,  as  amended  November  20,  1997,  effective  November  20,  1997. 
4901  .D.3,  as  amended  September  20,  1998,  effective  September  2o! 
1998,  4901.G.Table  6,  as  amended  April  20,  1998,  effective  April  20 
1998.  4903.B.  4903.C.  4903.D.  as  amended  September  20.  1996.' 
effective  September  20.  1996.  4903.F.  as  amended  September  20. 

1996.  effective  September  2a  1996.  Chapter  49  Appendix  B,  as 
amended  January  20.  1996.  effective  Januaiy  20.  1996. 


46310        Federal  Register / Vol.  64,  No.  164 /Wednesday,  August  25,  1999 /Rules  and  Regulations 


Federal  citation 


State  analog 


8.  Land  Disposal  Restriction  for  Third  Scheduled  Wastes;  Technical 
Amendment  (HSAA),  [56  FR  3864]  January  31,  1991.  (Checklist  83). 


9.  Land  Disposal  Restrictions  for  Electric  Arc  Furnace  Dust  (K061),  [56 
FR  41164]  August  19.  1991.  (Checklist  95). 


LRS:30:2180  et  seq.,  as  amended  June  14,  1991,  effective  June  14, 
1991,  LHWR  §§109.Hazardous  Waste.5.a,  as  amended  May  20, 

1997,  effective  May  20,  1997,  322.B.1.b,  1103.B,  as  amended  Sep- 
tember 20,  1996,  effective  Septemtier  20,  1996,  1109.E.1.e, 
1109.E.7.C,  as  amended  Septemtwr  20,  1998,  effective  Septemtjer 
20,  1998, 1519.A.2,  as  amended  September  20,  1996,  effective  Sep- 
tember 20,  1996,  2201  .G.4,  2201.G.4.a,  2201.G.4.b.  as  amended 
April  20.  1998.  effective  April  20,  1998,  2203.A,  2203.A.  Debris, 
2203.A.Hallogenated  Organk:  Compounds  or  HCX^s, 
2203.  A.  Hazardous  Constituent,  2203.A.Land  Disposal, 
2303.A.Nonwaster-waters,  2203.A.Polychlorinated  BIhenyls  or  PCBs, 
as  amended  September  20,  1996,  effective  September  20,  1996, 
2203.A. Wastewaters,  2207.A,  2207.8.,  221 5.D,  221 9.B,  2219.C.1-2, 
2219.D,  2219.E.1,  2219.F,  2219.G,  2219.G.1-4,  2219.H,  2223.A, 
2223.C,  2227.A,  as  amended  September  20,  1998,  effective  Sep- 
tember 20,  1996,  2227.A.2-3.  2227.B-C,  2227.C,  2227.C.1-4. 
2227.D,  as  amended  January  20,  1996,  effective  January  20,  1996, 
2245.A,  2245.B.2,  2245.C.1.b,  2245.D.2,  2245.E,  2245.E.1-3. 
2246.D.1, 2245.D.1.a,  as  amended  January  20.  1996.  2246.d.1.b,  as 
amended  September  20.  1998,  effective  September  20,  1998, 
2246.D.1.C,  2246.D.2,  as  amended  January  20,  1996,  effective  Janu- 
ary 20,  1996.  2247.B.2,  2247.C,  2247.C.1,  2247.C.3,  2247.E.  as 
amended  September  20,  1998,  2247.  F.  as  amended  May  20,  1997, 
effective  May  20,  1997.  Chapter  22  Table  9.  as  amended  September 
20.  1990,  effective  September  20,  1990,  Chapter  22  Table  6,  as 
amended  January  20,  1996,  effective  January  20,  1996,  2311. A,  as 
amended  December  20, 1990.  effective  December  20, 1990,  251 1  .A, 
as  amended  September  20,  1998.  effective  Septemt>er  20.  1998, 
2511.B.B.1-3,  as  amended  September  20. 1994.  effective  September 
20,  1994,  251 9.  F,  as  amended  January  20.  1996,  effective  January 
20,  1996.  2715.  as  amended  September  20.  1994,  effective  Sep- 
tember 20,  1994,  2913,  as  amended  September  20.  1994,  effective 
September  20.  1994.  Chapter  39.  as  amended  May  20.  1997.  effec- 
tive May  20,  1997,  4301  .E,  as  amended  September  20,  1998,  effec- 
tive September  20,  1998,  431 2.B,  as  amended  March  20,  1995.  ef- 
fective March  20,  1995,  4459,  4471,  as  amended  December  20, 

1990,  effective  December  20,  1990,  4491,  as  amended  March  20, 
1994,  effective  March  20,  1994.  4503.A,  4503.B.  as  amended  Sep- 
tember 20,  1994,  effective  September  1994,  451 1.F,  as  amended 
September  20,  1996.  effective  September  20.  1996.  4901.B.Table  1, 
as  amended  (November  20,  1997,  effective  November  20,  1997, 
4901  .D.3,  as  amerwled  September  20,  1998,  effective  Septemt)er  20, 

1998,  4901.G.Table  6.  as  amended  April  20.  1998.  effective  April  20, 
1998.  4903.B.  4903.C.  4903.  D,  as  amended  September  20,  1996, 
effective  September  20,  1996,  4901  .D.3,  as  amended  September  20, 
1998.  effective  September  20,  1998,  4901.G.Table  6,  as  amended 
April  20.  1998.  effective  April  20.  1998,  4903.B,  4903.C,  4903.D,  as 
amended  September  20,  1996,  effective  September  20.  1996, 
4903.E.2,  4903.F.  Chapter  49  Appendix  C.  as  amended  September 
20, 1996,  effective  September  20,  1996. 

LRS:30:2180  et  seq.,  as  amended  June  14,  1991,  effective  June  14, 

1991.  LHWR  §§105.D.1.k.  as  amended  June  20.  1998,  effective 
June  20.  1998,  109.Hazardous  Waste.4.b.ii.(c).(i)  &ii,  as  amended 
May  20. 1997,  effective  May  20, 1997. 
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Federal  citation 


10.  Second  Correction  to  the  Third  Land  Disposal  Restrictions,  [57  FR 
8086],  Mirch  6,  1992],  (Checldist  102). 


10.  Land  pi|5posal  Restrictions,  hazardous  Waste  DetMis  Case-by-Case 
Capacity  Variance,  (57FR  20766],  May  15,  1992.  (Checklist  103). 

1 1 .  Land  i  Disposal  Restrictions,  Lead-Bearing  hazardous  Materials 
Case-byi-Case  Variance,  [57  Fr  28628],  June  26,  1992.  (Checidist 
106). 


State  analog 


LRS:30:2180  et  seq.,  as  amended  June  14,  1991,  effective  June  14, 
1991,  LHWR  §§109.Ha2ardous  Waste.S.a,  as  amended  May  20. 

1997,  effective  May  20,  1997,  322.B.1.b,  322.B.1.C.  1103.B,  as 
amended  September  20,  1996,  effective  September  20,  1996, 
ir09.E.1.e,  1109.E.7.C,  as  amended  September  20,  1998,  effective 
September  20,  1998,  1519.A.2,  as  amended  September  20,  1996, 
effective  September  20,  1996,  2201  .G.4,  2201  .G.4 .a.  2201.G.4.b,  as 
amended  April  20,  1998,  effective  April  20,  1998,  2203.A, 
2203.A.Dris,  2203.A.Hallogenated  Organic  Compounds  or  HOCs. 
2203.A.Hazardous  Constituent.  2203.A.Land  Disposal 
2203.A.Nonwastewaters,  2203.A.Polychlorinated  Bihenyls  or  PCBs, 
as  amended  September  20,  1996,  effective  September  20,  1996, 
2203.A.Wastewaters,  2207.A,  2207.B.,  2215.D,  2219.B,  2219.C.1-2, 
2219.D,  2219.E.1,  2219.F,  2219.G,  2219.G.1-4,  2219.H,  2223.A, 
2223.C,  2227.A,  as  amended  September  20,  1.998.  effective  Sep- 
tember ^,  1996,  2227.A.2-3,  2227.B-C,  2227.C,  2227.C.1-4. 
2227.D,  as  amended  January  20,  1996,  effective  January  20,  1996, 
2245.A,  2245.B.2,  2245.C.1.b,  2245.D.2.  2245.E.  2245.E.1-3. 
2245.G,  2245.H,  2245.1,  2246.A-B,  as  amended  September  20, 

1998,  effective  September  20,  1998,  2246.C-D,  2246.D.1. 
2245.D.1.a,  as  amended  January  20,  1996,  2246.d.1.b,  as  amended 
September  20,  1998,  effective  September  20,  1998,  2246.D.1.C. 
2246.D.2,  as  amended  January  20,  1996.  effective  January  20. 
1996,  4903.E.2,  4903.F,  Chapter  48  Appendix  C,  as  amended  Sep- 
tember 20,  1996,  effective  September  20,  1996.  LRS:30:2180  et 
seq.,  4903.E.2,  4903.F,  Chapter  48  Appendix  C,  as  amended  Sep- 
tember 20,  1996.  effective  September  20,  1996. 

LRS  30:2180  et  seq.,  2219.C.1-2,  2219.D.  2219.E.  2219.E.1-5, 
2219.4.E.a-b,  2219.E.b.i-viii,  as  amended  September  20,  1998,  ef- 
fective September  20,  1998. 

LRS  30:2180  et  seq.,  as  amended  June  14,  1991,  effective  June  14. 
1991,  LHWR  §§2219.C.1-2,  and  2219.1,  as  amended  September  20. 
1998,  effective  S^tember  20, 1998. 
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Federal  citation 


12.  Land  Disposal  Restrictions  for  Newly  Listed  Waste  and  Hazardous 
Debris,  [57  FR  37194],  August  18,  1992.  (Checklist  109). 


State  analog 


13.  Land  Disposal  Restrictions,  Hazardous  Soil  Case-by-Case  Capacity 
Variance,  [57  FR  47772],  October  20,  1992.  (Checklist  116).. 

14.  Land  Disposal  Restrictions;  Renewal  of  the  Hazardous  Waste  De- 
bris Case-by-Case  Capacity  Variance,  [58  FR  28506]  May  14,  1993. 
Checklist  123).. 


LRS   30:2180    et   seq.,    109.Containment    Building,    109.Hazardous 
Waste.2.c,     109.Hazardous    Waste.4.b.ii(c).(i)-(ii),     109.Hazardous 
Waste.6,    109.Hazardous    Waste.6.a-b,    109.Miscellaneous    Unit, 
109.Pile,   as  amended   May  20,    1997,   effective   May  20,    1997, 
321.C.5.d.ii(b),  as  amended  September  20,  1995,  effective  Sep- 
tember 20,    1995,   effective  September  20,    1996,   515.A.25,   as 
amended    March   20,    1995,    effective    March    20,    1995,    517.D, 
1109.E.1.C,     1109.E.c.ii.     1109.E.1.d,     1109.E.1.d.i,     1109.E.1.e, 
1109.E.d.ii,  1705.A,  as  amended  September  20,  1998,  effective  Sep- 
tember 20,  1998.  1801,  1801 A  1801.A.2,  1801.A.3.a-C,  1801.A.4-5, 
as  amended  September  20,  1995,  effective  September  20,  1995. 
1802.A,  1802.A.1-2,  1802.A.2.a-b,  1802.A.3-4.  1802.B,  1802.8.1-2. 
1802.B.2.a.     1802.B.2.b.     1802.B.3.     1802.B.3.a,     1802.B.3.a.i-ii, 
1802.B.3.b-c,  1802.8.4.  1802.8.4.a-c,  1802.C,  1802.C.1,  1802.C.1.a. 
1802.C.1.b.    1802.C.1.c-d.    1802.C.2-3,    1802.C.3.a.    1802.C.a.ii-iv, 
1802.C.3.b-c.  1802.C.4,  1802.C.a.i,  1802.D,  1802.D.1.  1802.D.2-3, 
1802.E.   1803.A,   1803.A.3,   1803.8,  2203.A.Debris,   as  amended 
March  20,  1995,  effective  March  20,  1995,  2203. A. Hazardous  Waste 
Debris,  as  amended  January  20,  1996,  effective  January  20,  1996. 
2205.A.1.  as  amended  September  20,  1998,  effective  September  20, 
1998.  2205.A.2.  as  amended  January  20.  1996.  effective  January 
20.  1996,  2221  .C.I,  as  amended  January  20,  1996,  effective  Janu- 
ary 20.  1996.  2221  .C.2.  as  amended  September  20,  1998,  effective 
September  20,  1998,  2221  .C.3,  as  amended  September  20,  1998, 
September  20,  1998.  2221  .C.3,  as  amended  January  20,  1996,  ef- 
fective January  20.  1996.  2221  .C.4.  as  amended  September  20. 
1998,    effective    September    20,    1998,    2221  .C.5.    2221.C.5.a-d, 
2221  .C.6,  2223.B,  as  amended  January  20.  1996.  effective  January 
20.  1996.  2223.D.  as  amended  September  20.  1996,  effective  Sep- 
tember 20,  1996.  2227.8,  as  amended  Januaiy  20.  1996,  effective 
January    20.    1996.    2230.A.    2230.A.1-5,    2230.8.    2230.8.1-3. 
2230.C2230.C.1.b.  2230.C.2-5,  2230.D.1.  2230.D.1.a.  as  amended 
May  20.    1997.   effective   May  20.    1997,   2237.C.1,   2237.C.2-3. 
2239.l.2.b.  2239.l.2.d,  2239.l.e.  as  amended  January  20.  1996,  ef- 
fective January  20,  1996,  2239.l.2.f,  as  amended  January  20,  1996, 
effective  January  20,  1996,  2245.8.3,  2245.8.4,  2245.8.5,  2245.C, 
2245.D.4,  2245.D.6,  2245.D.7,  2245.E,  as  amended  September  20, 
1998.  effective  September  20.  1998.  2246.D.  2246.D.1.a,  January 
20.  1996.  effective  January  20.  1996.  2246.D.1.b,  as  amended  Sep- 
tember 20.  1998,  effective  September  20,  1998,  2246.D.1.C.  as 
amended  January  20.  1996.  effective  January  20.  1998.  2246.D.2. 
2246.E.  2246.E.1.  2246.E.1.a-c.  2246.E.2.  2246.E.3,  2246.E.3.a-c. 
as  amended  January  20,  1996,  effective  January  20,  1996,  2247.8. 
2247.C.1,  Chapter  22  Table  2,  as  amended  September  20,  1998,  ef- 
fective September  20,  1998,  Chapter  22  Table  8,  as  amended  May 
20,  1997,  effective  May  20.  1997,  3501  .C.I,  as  amended  March  20, 
1995,  effective  March  20.  1995.  3501  .C.2.  as  amended  September 
20,    1998,    effective   September   20.    1998.    3501  .C.3.    3501  .C.4. 
3507.C,     3511.A.2,     3701.8.1,     3701.8.2,     3701.B.2-4,     3705.A. 
4303.8.6,  4377.8.1-4.  as  amended  March  20.  1995,  effective  March 
20,  1995,  4379.C,  as  amended  September  20,  1998,  effective  Sep- 
tember 20,   1998,  4381  .D.4,  4397.8,  4397.8.1-3,  4401  .A,  4462.H, 
4701  .A.  1.  as  amended  March  20.  1995,  effective  March  20,  1995, 
4701  .A.2.  4701  .A.3,  4701  .A.3.a-c.  4701.A.4-5.  as  amended  Sep- 
tember 20,  1995,  effective  September  20.  1995.  4703. A.  4703.A.1-2, 
4703.A.2.a-b.     4703.A.3-^.     4703.B.     4703.B.1-2.     4703.8.2.a-b. 
4703.8.3,     4703.8.3.a,     4703.8.3.a.i-ii,     4703.8.3.b-c,     4703.8.4, 
4703.8.4.a-c.      4703.C,      4703.C.1,      4703.C.1.a-d,      4703.C.2-3, 
4703.c.3.a,      4703.C.3.a.i-iv,      4703.C.3.b-c,      4703.C.4,      4703.D. 
4703.D.1-3,  4703.E.  4705.B.  as  amended  March  20.  1995.  effective 
March  20,  1995. 

LRS  30:2180  et  seq.,  2219.C.1-2,  2219.D,  2219.E,  2219.E.1-5, 
2219.4.E.a-b.  2219.E.b.i-viii.  as  amended  September  20.  1998.  ef- 
fective September  20,  1998. 

LRS  30:2180  et  seq.  as  amended  June  14,  1991,  effective  June  14. 
1991;  2219.C.1-2,  2219.D,  2219.E,  2219.E.1-5,2219.4.E.a-b, 
2219.E.b.i-viii,  as  amended  September  20,  1998.  effective  Sep- 
tember 20,  1998. 
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Federal  citation 


State  analog 


Land  Disposal   Restrictions  for  Ignitable  and  Corrosive  Char- 
I  acteristic  Waste  Whose  Treatment  Standards  Were  Vacated,  [58  FR 
29660]  May  124,  1993.  (Ctiecklist  124).. 


Land  DiS{k>sal  Restrictions  Phase  lll-Decharterized  Wastewaters, 
|Cart)amatei  Waste,  and  Spent  PostUners,  [61  FR  15566]  April  4, 
1996.  (Cheicklist  151).. 


LRS  30:2180  et  seq.,  as  amended  June  14,  1991,  effective  June  14, 
1991,  LHWR  §§322.B.1.b-d,  as  amended  Septemt}er  20.  1996.  ef- 
fective September  20,  1996,  1501.C.6,  as  amended  May  20,  1997, 
effective  May  20.  1997,  2201.1.3-4,  2203.A.  Underlying  hiazardous 
Constituent,  as  amended  September  20,  1998,  effective  September 
20,  1998,  2221,0.1-2,  2223.B,  as  amended  January  20.  1996,  effec- 
tive January  20,  1996,  2245.A,  2245.B.2,  2246.A,  2247.8.2,  as 
amended  September  20,  1998,  effective  September  20.  1998,  4307, 
as  amended  June  20.  1998,  effective  June  20,  1998. 

LRS:30:2180  et  seq.,  as  amended  June  14,  1991,  effective  June  14, 
1991,  LHWR  §§2201  .G.4,  2201  .G.4.a-b,  2201  .G.5,  2201  .G.5.a-d,  as 
amended  April  20,  1998,  22011.2,  as  amended  May  20,  1997,  effec- 
tive May  20,  1997,  2201.1.3-4,  as  amended  September  20,  1998,  ef- 
fective September  20,  1998,  2203.A.lnorganic  Metal  Bearing  Waste, 
2203.A.  Undertying  Hazardous  Constituents,  2203.A.Waste  Water, 
2207.A-C,  2207.C.1,  2207.C.2-6,  as  amended  April  20,  1998,  effec- 
tive April  20,  1998,  2221. F.I,  as  amended  September  20.  1998.  ef- 
fective September  20,  1998.  221.F.2-3,  as  amended  April  20,  1998. 
effective  April  20,  1998,  2221  .F.4,  as  amended  September  20,  1998, 
effective  September  20,  1998,  2221.F.5-<,  2221  .F.6.a-d,  2221  .F.7, 
2223. A,  2223.C,  as  amended  April  20,  1996,  effective  April  20,  1998, 
2223.  E,  as  amended  September  20,  1998,  effective  September  20, 
1998,  2231  A,  as  amended  January  20,  1996,  effective  January  20, 
1996,  2235,  as  amended  April  20,  1998,  effective  April  20,  1998. 
2245.A,  2245.B.2,  2245.B.4-5,  2245.C1.b,  2245.D.2,  2246.A. 
2246.D,  as  amended  Septemtwr  20,  1998,  effective  September  20, 
1998,  2246.D.1.a-b,  2247.B.2,  2247.C.4-5,  Chapter  22  Table,  2,  3, 
and  5,  as  amended  Septemtier  20,  1998,  effective  September  20, 
1998,  Chapter  22  Table  7,  as  amended  April  20,  1998,  effective  April 
20,  1998. 

LAC  33:V.2201.G.4  is  more  stringent  than  40  CFR  268.1  (c)(3)(ii)  Fed- 
eral equivalent  because  It  clarifies  the  point  of  injection  by  specifi- 
cally stating  "at  Vne  well  head." 

LAC  33.V.2231.A  is  more  stringent  than  40  CFR  268.44(a)  because 
the  State  requires  the  petitioner  to  bear  the  burden  of  provirig  that 
the  properties  of  the  waste  differ  significantly  from  waste  analyzed  in 
the  treatment  standards. 


What  De|:|8ioii8  Has  the  EPA  Made? 

I  We  conclude  that  Louisiana's 
iplication  ior  program  revision  meets 
\l  of  the  statutory  and  regulatory 

}uirements  established  by  RCRA. 
Iccordinglyi  we  grant  Louisiana  final 
jthorizati(^ii  to  operate  its  hazardous 
[aste  progi^alm  as  revised,  assiuning  we 
Vceive  no  adverse  comments  as 
^scussed  apove.  Upon  effective  Hnal 
iproval  Louisiana  will  be  responsible 
[r  ftermittiQg  treatment,  storage,  and 
isposal  fadiUities  writhin  its  borders  and 
n  cairying  out  the  aspects  of  the  RCRA 
3gram  despibed  in  its  revised 

ap|:|lication,  subject  to  the 
itations  bf  the  HSWA.  Louisiana  also 
ill  have  primary  enforcement 
sponsibilities,  although  EPA  retains 
^e  right  to  oonduct  inspections  under 

tion  3007  of  RCRA,  and  to  take 
iforcemeni  actions  under  sections 
308,  3013,  and  7003  of  RCRA. 

.  How  Do  ifae  Revised  State  Rules 
er  From  the  Federal  Rules? 

I  The  EPA  Qonsiders  the  following  State 
)uirement$  to  be  more  stringent  than 

^e  Federal!  LAC  33:V.319,  which  refers 
LAC  33:1  Chapter  5  is  more  stringent 


than  40  CFR  260.1(b)(1)  and  40  CFR 
260.2(b)  Federal  equivalent  (because  the 
regulations  in  LAC  33:1  chapter  5 
require  more  specific  information  than 
that  of  the  Federal  regulations.  LAC 
33:V.3901,  3903,  3911,  3913  and  3915 
are  more  stringent  than  40  CFR 
261.5(b)(c),  (e),  (f)(2)  and  (g)(2)  Federal 
equivalents  because  the  small  quantity 
generators  are  regulated  more  stringent 
in  Louisiana  than  in  the  above 
mentioned  Federal  citations.  LAC 
33.V.2239.A.1-4  are  more  stringent  than 
the  40  CFR  268.5(a){l-4)  Federal 
equivalent  because  Louisiana 
additionally  requires  one  compacted 
clay  or  other  LDEQ  approved  liner  in 
addition  to  the  Federal  requirements. 
LAC  33:V.2239.C  is  more  stringent  than 
the  40  CFR  268.5(c)  Federal  equivalent 
because  the  State  citation  additionally 
specifies  that  failure  to  segregate  waste 
streams  shall  not  constitute  justification 
for  a  case-by-case  extension  for  those 
wastes  which  are  separable  and  . 
treatable. 

The  LAC  33:V.2239.H  is  more 
stringent  than  the  40  CFR  268.5(g) 
Federal  equivalent  because  the  State 
citation  has  a  specific  time  interval 


whereas  the  Federal  citation  has  a 
discretionary  period.  LAC  33:V.2241.A 
is  more  stringent  than  Federal 
equivalent  40  CFR  268.6(a)  because 
there  is  no  exemption  granted  to  the 
generator  for  land  disposal  of  waste 
streams.  Pertaining  to  only  the 
notification  section  of  this  citation,  LAC 
3:V.2241.I  is  more  stringent  than  the  40 
CFR  268.6(f)(2)-(3)  Federal  equivalent 
because  it  requires  a  24  hour  notice  to 
the  administrative  authority  once  it  is 
determined  that  the  hazardous 
constituents  have  migrated  from  the 
unit.  LAC  33:V.2241.N  is  more  stringent 
than  the  40  CFR  268.6(k)  Federal 
equivalent  because  the  State  term  of  a 
petition  granted  is  no  longer  than  what 
is  specified  under  the  final  operating 
permit  or  up  to  5  years  fi-om  the  date  of 
approval  if  the  unit  is  operating  under 
interim  status.  The  EPA  allows  up  to  a 
maximum  10  years  firom  the  date  of 
approval.  The  State  requires  exemption 
to  be  reviewed  at  least  once  every  3 
years. 

LAC  33:V.2241.Q  is  more  stringent 
than  the  40  CFR  268.6(n)  Federal 
equivalent  because  Louisiana  sets  limits 
at  50ppm,  while  EPA's  limit  is  500ppm. 
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Federal  citation  40  CFR  268.1(e)(1)  was 
referenced  to  LAC  33V.  Chapter  39 
because  small  quantity  generators  are 
not  exempt  from  land  disposal 
regulations  and  thus  the  State  is  more 
stringent.  LAC  33:V.2201.G.4  is  more 
stringent  than  the  40  CFR  268.1(c)(3)(ii) 
Federal  equivalent  because  Louisiana 
regulations  clariiy  the  point  of  injection 
by  adding  "at  the  Well  head."  These 
requirements  are  part  of  Louisiana's 
authorized  program  and  are  federally 
enforceable.  In  this  authorization  of  the 
State  of  Louisiana's  program  revisions 
for  LDR,  there  are  no  provisions  that  are 
broader  in  scope.  Broader  in  scope 
requirements  are  not  part  of  the 
authorized  program  and  EPA  cannot 
enforce  them. 

H.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

Louisiana  will  issue  permits  for  all 
the  provisions  for  which  it  has  authority 
and  will  administer  the  permits  it 
issues. 

EPA  will  continue  to  administer  any  ^ 
RCRA  hazardous  waste  permits  or 
portions  of  permits  which  it  issued 
before  the  effective  date  of  this 
authorization  until  they  expire  or 
terminate.  The  EPA  will  not  issue  any 
more  permits  or  portions  of  permits  for 
the  provisions  listed  in  the  chart  above 
after  the  effective  date  of  this 
authorization.  EPA  will  continue  to 
implement  and  issue  permits  for  HSWA 
requirements  for  which  the  State  is  not 
yet  authorized. 

I.  Why  Wasn't  There  a  Proposed  Rnle 
Before  Today's  Notice? 

EPA  is  authorizing  the  State's  changes 
through  this  immediate  final  action  and 
is  publishing  this  rule  without  a  prior 
proposal  to  authorize  the  changes 
because  EPA  believes  it  is  not 
controversial  and  we  expect  no 
comments  that  oppose  this  action.  EPA 
is  providing  an  opportunity  for  public 
comment  now.  In  the  proposed  rules 
section  of  today's  Federal  Register  we 
are  publishing  a  separate  document  that 
proposes  to  authorize  the  State  changes. 
If  Q*A  receives  comments  which  oppose 
this  authorization,  that  document  wiU 
serve  as  a  proposal  to  authorize  the 
changes. 

J.  Where  Do  I  Send  My  Comments  and 
When  Are  They  Due? 

You  should  send  written  comments  to 
Alima  Patterson,  Regional  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  (214)  665-8533.  Please  refer  to 
Docket  Number  LA-99-1.  We  must 


receive  your  comments  by  September 
24, 1999.  You  may  not  have  an 
opportunity  to  comment  again.  If  you 
want  to  comment  on  this  action,  you 
must  do  so  at  this  time. 

K.  What  Happens  if  EPA  Receives 
Comments  Opposing  This  Action? 

If  EPA  receives  comments  opposing 
this  authorization,  a  second  Federal 
Register  document  will  be  published 
before  the  time  the  immediate  final  rule 
takes  effect.  The  second  notice  may 
withdraw  the  immediate  final  rule  or 
identify  the  issues  raised,  respond  to  the 
comments,  and  affirm  that  the 
immediate  final  rule  will  take  effect  as 
scheduled. 

L.  When  WiU  This  Approval  Take 
Efifect? 

Unless  EPA  receives  comments 
opposing  this  action,  this  final 
authorization  approval  will  become 
effective  without  further  notice  on 
October  25, 1999. 

M.  Where  Can  I  Review  die  State's 
Application? 

You  can  view  and  copy  the  State  of 
Louisiana's  application  from  8:30  a.m. 
to  4  p.m.  Monday  through  Friday  at  the 
following  addresses:  Louisiana 
Department  of  Environmental  Quality, 
H.B.  Oarlock  Building,  7290 
Bluebonnet,  Baton  Rouge,  Louisiana 
70810,  (504)  765-0617  and  EPA.  Region 
6, 1445  Ross  Avenue,  Dallas,  Texas 
75202-2733,  (214)  665-6444.  For 
further  information  contact  Alima 
Patterson,  Region  6  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  (214)  665-8533. 

N.  Now  Does  Today's  Action  Affiect 
Indian  Country  in  Louisiana? 

Louisiana  is  not  authorized  to  carry 
out  its  hazardous  waste  program  in 
Indian  country  within  the  State.  This 
authority  remains  with  EPA.  Therefore, 
this  action  has  no  effect  on  Indian 
country. 

O.  What  Is  Codification? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  CFR. 
The  EPA  does  this  by  referencing  the 
authorized  State  rules  in  40  CFR  part 
272.  The  EPA  reserves  the  amendment 
of  40  CFR  part  272,  subpart  T  for  this 
authorization  of  Louisiana's  program 
changes  until  a  later  date. 


Regulatory  Requirements 

Compliance  With  Executive  Order  (E.O\ 
12866 

The  Office  of  Management  and  Budg^ 
(OMB)  has  exempted  this  rule  from  the  I 
requirements  of  section  3  of  E.G.  12866] 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045,  "Protection  i 
Children  bom  Environmental  Health 
Risks  and  Safety  Risks"  applies  to  any 
rule  that:  (1)  The  OMB  determines  is 
"economically  significant"  as  defined 
under  E.0. 12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that] 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If  | 
the  regulatory  action  meets  both  criteria 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  o| 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective  | 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.0. 13045  { 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Uw  104-| 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications  J 
test  methods,  sampling  procedures,  anc 
business  practices)  that  are  developed  i 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
the  EPA  to  provide  Congress,  through 
OMB,  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  volimtary  consensus 
standards. 

This  action  does  not  involved 
technical  standards.  Therefore,  the  EPy 
did  not  consider  the  use  of  any 
voluntary  consensus  standards. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  fo 
Federal  agencies  to  assess  the  effects  of  I 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private  I 
sector.  Under  section  202  and  205  of  thi 
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UMRA,  the  EPA  must  prepare  a  written 
statement  of  economic  and  regulatory 
akematiyes  analyses  for  proposed  and 
final  rules  with  Federal  mandates,  as 
defined  W  the  UMRA,  that  may  residt 
ir  expenlditures  to  State,  local  and  tribal 
govenuni^ts,  in  the  aggregate,  or  to  the 
private  sjactor,  of  $100  million  or  more 
in  any  o^  year.  The  EPA  has 
d0termi4fd  that  section  202  and  205 
requireni^nts  do  not  apply  to  today's 
action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  annual  expenditures  of  $100 
million  o?  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  m\)al  governments  already  exist 
under  the  State  of  Louisiana's  program, 
and  today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  the  EPA's  approval  of 
State  programs  generally  may  reduce, 
not  increiise,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  bam  participation  in  a  voluntary 
Federal  btogram. 

The  re  jprements  of  section  203  of 
UMRA  a  30  do  not  apply  to  today's 
action.  B^bre  the  EPA  establishes  any 
regulatory  requirements  that  may 
significa;^Uy  or  uniquely  affect  small 
governments,  including  tribal 
govemm^hts,  section  203  of  the  UMRA 
requires  tie  EPA  to  develop  a  small 
govemm^iit  agency  plan.  This  rule 
contains  ^  r^ulatory  requirements  that 
might  significantly  or  uniquely  affect 
smaU  governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
o  >erate  hazardous  waste  treatments, 
81  orage  ot  [disposal  facilities  (TSDFs), 
tl  ley  are  already  subject  to  the  regulatory 
n  quirem^pts  under  the  existing  State 
la  ws  that  i  are  being  authorized  by  the 
E  *A,  and  ihus,  are  not  subject  to  any 
a<  Iditional  significant  or  imique 
n  quirements  by  virtue  of  this  program 
a]  >proval. 

C  srtificatipn  Under  the  Regulatory 
Fexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
I A  ct  (5  U.S.C.  601  et  seq.,  as  amended  by 
Itl  e  SmaU  Business  Regulatory 
Ie  ifbrcemieint  Fairness  Act  of  1966), 
Iw  heneve<  tan  agency  is  required  to 
I  pi  iblish  a  I  Notice  of  rulemaking  for  any 
I  pi  x}posedi(>r  final  rule,  it  must  prepare 
land  make!  available  for  public  comment 
la  regulatoriy  flexibility  analysis  that 
I  describes 'tne  effect  of  the  rule  on  small 
I  entities  (i.e.  small  businesses,  small 
loiganizatiOns,  and  small  governmental 
1  jurisdictii^ns).  This  analysis  is 


unnecessary,  however,  if  any  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,'' or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
imder  the  existing  State  laws  that  are 
-now  being  authorized  by  EPA.  The 
EPA's  authorization  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities. 

Pursuant  to  the  provision  at  5  U.S.C. 
605(b),  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
reqiiirements  imder  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  defined  by  5  U.S.C. 
804(2). 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  biuden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 


Executive  Order  12875  Enhancing 
Intergovernmental  Partnerships 

Under  E.0. 12875,  the  EPA  may  not 
issue  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  the  mandate  is 
imfunded,  the  EPA  must  provide  to  the 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  govmnments  to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  uniunded 
mandates. 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1  (a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

Executive  Order  13084  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  E.0. 13084,  the  EPA  may  not 
issue  a  regulation  that  is  not  require  by 
statute,  that  significandy  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
cost  inciured  by  the  tribal  governments. 
If  the  mandate  is  unfunded,  the  EPA 
must  provide  to  the  OMB.  in  a 
separately  identified  section  of  the' 
^preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regidation.  In  addition.  E.0. 13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities. 

This  rule  is  not  subject  to  E.O.  13084 
because  it  does  not  significandy  or 
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uniquely  affect  the  communities  of 
Indian  governments.  The  State  of 
Louisiana  is  not  authorized  to 
implement  the  RCRA  hazardous  waste 
program  in  Indian  coimtry.  This  action 
has  no  efiiect  on  the  hazardous  waste 
program  that  the  EPA  implements  in  the 
Indian  country  within  the  State. 

IM  of  Sub|ects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste.  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control, 
and  Water  supply. 

Anthority 

This  document  is  issued  tmder  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended,  42  U.S.C.  6912(a),  6926, 
6974(b). 

Dated:  June  IS,  1999. 
Jerry  Clifford,' 

Deputy  Regional  Administrator.  Region  6. 
tFR  Doc.  9»-22041  Filed  8-24-99;  8:45  am] 
■UJNQC00E( 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPwt73 

[DA  W-1574;  MM  Dodwl  No.  96-64;  RM- 
9m,tm-93Slll 

Radio  Broadcasting  Servlcas;  8L  Anna 
and  Baavarvilla,  IL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  STARadio  Corporation,  allots 
Channel  293A  at  St.  Aime,  Illinois,  as 
the  community's  first  local  aural 
transmission  service  (RM-9272).  See  63 
FR  27902,  May  21, 1998.  At  the  request 
of  Milner  Broadcasting  Company,  we 
also  dismiss  its  petition  for  rule  making 
requesting  the  allotment  of  Channel 
293A  at  Beaverville,  Illinois  (RM-9358). 
Channel  293A  can  be  allotted  to  St. 
Anne  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10.6  kilometers  (6.6  miles) 
southeast  to  avoid  short-spacings  to  the 
licensed  sites  of  Station  WYBA(FM), 
Channel  292A,  Thinning,  Illinois,  and 
Station  WGCY(FM),  Channel  292A, 
Gibson  City,  Illinois.  The  coordinates 


for  Channel  293A  at  St.  Anne  are  40- 
56-20  North  Latitude  and  87-39-10 
West  Longitude.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  September  27, 1999. 
The  window  period  for  filing 
applications  for  Channel  293A  at  St. 
Anne,  Illinois,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-64, 
adopted  August  4, 1999,  and  released 
August  13, 1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copjring  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc.,  (202)  857-3800. 1231  20th  Street. 
NW..  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73  [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  adding  St.  Anne,  Chaimel  293A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-22002  Filed  8-24-99;  8:45  am] 
BajJNQ  cooE  e7i»-ei-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-1603;  MM  Doctot  No.  99-72;  RM- 
9323] 

Radio  Broadcasting  Sarvicaa;  Cadar 
ICay.FL 

agency:  Federal  Communications 
Commission. 


action:  Fmal  rule. 


SUMMARY:  This  document  allots  Channel 
261A  to  Cedar  Key,  Florida,  in  response 
to  a  petition  filed  by  Je&ey  Mark  Tillerr 
See  64  FR  12922,  March  16, 1999.  The  ' 
coordinates  for  Channel  261A  at  Cedar 
Key  are  29-08-12  NL  and  83-02-06 
WL.  With  this  action,  this  proceeding  is 
terminated.  A  filing  window  for 
Channel  261A  at  Cedar  Key  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

DATES:  Effective  September  27, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  99-72, 
adopted  August  11, 1999,  and  released 
August  13. 1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center.  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  pinchased 
bom  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Sul^ectB  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  33^ 
f  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Channel  261A  at  Cedar  Key. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-22003  Filed  8-24-99:  8:45  am] 
MJJNG  CODE  SHZ-OI-P 


iNaUenalOc 
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DEPARTMENT  OF  COMMERCE 
llMieiial  OoMnic  and  Atmoapharlc 

S0CFRi4rtf79 

l[DocM  k^.  980304082-8082-01;  LD. 
|0ei79eE]| 


Of  ttw  Economic  Exchialvo 


of  AlaaltB 


■agency:  iMational  Marine  Fisheries 
I  Service  (lilMFS),  National  Oceanic  and 
lAtmospJ^^ric  Administration  (NOAA), 
IComme 
Iaction:  Uosure. 


ISUMMARV^  NMFS  is  prohibiting  directed 
■fishing  fiik  ^oimdfish  by  vessels  using 
Ihook-an^f  line  gear  in  the  Gulf  of  Alaska 
l(GOA),  ebtcept  for  sablefish  or  demersal 
Ishelf  rockfish.  This  action  is  necessary 
■because  the  1999  Pacific  halibut  bycatch 
■mortality  allowance  apportioned  to 
Ihook-and-line  gear  targeting  groundfish 
lother  than  sablefish  or  demersal  shelf 
Irockfish  in  the  GOA  has  been  caught. 
■DATES:  Effective  1200  hrs,  Alaska  local 
■time  (A.l.t.),  September  1. 1999,  until 
12400  hrs.  A.l.t.,  December  31, 1999. 

Ifor  further  information  contact: 

Thomas  Pearson,  907-481-1780  or 

tom.peai^ndnoaa.gov. 
JPPLEMblTARY  INFORMATION:  NMFS 
lanagesj^e  groimdfish  fishery  in  the 
'~)A  excjljusive  economic  zone 

according  to  the  Fishery  Management 

^lan  for  Groundfish  of  the  Gulf  of 
daska  (lilP)  prepared  by  the  North 

?acific  F^^hery  Management  Council 
ider  ai^ority  of  the  Magnuson- 
|Stevens  Fishery  Conservation  and 
fanagement  Act.  Regulations  governing 

ishing  by  U.S.  vessels  in  accordance 
i^ith  the  FMP  appear  at  subpart  H  of  50 

:FR  part  600  and  50  CFR  part  679. 
The  Final  1999  Harvest  Specifications 

)f  Groundfish  for  the  GOA  (64  FR 

L2094,  March  11, 1999)  established  the 

'acific  halibut  bycatch  mortality 
lowance  for  groundfish  included  in 
le  other  hook-and-line  fishery,  which 
ps  defined!  at  §  679.21(d)(4)(iii)(C).  for 

1999  as  3$0  metric  tons.  The  other 

look-andlline  fishery  includes  all 
lundfi^h,  except  sablefish  and 

lemersal  shelf  rockfish. 
hi  accordance  with  §  679.21(d)(7)(ii), 
le  Admi^iistrator,  Alaska  Region, 
^,  h»  determined  that  the  1999 

Pacific  h^ibut  bycatch  mortality 
lowano^  specified  for  the  hook-and- 
le  groundfish  fisheries  other  than 
iblefishjor  demersal  shelf  rockfish  in 
le  GOA:^  been  caught. 

]Ionsequ0ndy,  NMFS  is  prohibiting 


directed  fishing  for  groundfish  other 
than  sablefish  or  demersal  shelf  rockfish 
by  vessels  using  hook-and-line  gear  in 
the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  exceeding  the  1999  Pacific 
halibut  bycatch  mortality  allowance 
specified  fat  the  groundfish  fisheries 
other  than  sablefish  or  demersal  shelf 
rockfish  by  vessels  using  hook-and-line 
gear  in  the  GOA.  A  delay  in  the  effective 
date  is  impracticable  and  contrary  to  the 
public  iiilerest.  The  1999  bycatch 
mortality  allowance  of  Pacific  halibut 
apportioned  to  hook-and-line  gear 
targeting  groundfish  other  than  sablefish 
or  demersal  shelf  rockfish  in  the  GOA 
has  been  caught.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  can  not  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  19. 1999. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99^22079  Filed  8-24-99;  8:45  am) 

BttJJNG  COOE  351»-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[DockM  No.  990304062-9062-01;  I.D. 
0617990] 

Fisheries  of  ttie  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  in  the 
Central  Regulatory  Area  in  the  Gulf  of 
Alaslca 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

summary:  NMFS  is  opening  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to  fully 


utilize  the  1999  total  allowable  catch 
(TAG)  of  Pacific  cod  allocated  to  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  that  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time,  September  1, 1999. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Thomas  Pearson,  907-481-1780  or 
tom.pearson@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
accrading  to  the  Fishery  Management 
Plan  for  Ooimdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  is  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(a)(6)(iii) 
the  1999  TAC  of  Pacific  cod  allocated  to 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Central  Regulatory  Area  of  the  GOA 
was  established  as  38,642  metric  tons 
(mt)  by  the  Final  1998  Harvest 
Specifications  of  Groundfish  for  the   . 
GOA  (64  FR  12094,  March  11, 1999)  and 
subsequent  reserve  release  (64  FR 
16362,  April  5,  1999). 

NMFS  closed  the  inshore  component 
fishery  for  Pacific  cod  in  the  Central 
Regulatory  Area  to  directed  fishing 
under  §  679.20(d)(l)(iii)  on  March  14, 
1999  (64  FR  13122.  March  17, 1999). 

NMFS  has  determined  that  as  of 
August  24, 1999,  approximately  4,000 
mt  remain  in  the  directed  fishing 
allowance.  Therefore.  NMFS  is 
terminating  the  previous  closxue  and  is 
opening  directed  fishing  for  Pacific  cod 
by  vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Central  Regulatory  Area  of  the  GOA. 

Classification 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  recently 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  Pacific  cod 
TAC.  Providing  prior  notice  aiid 
opportimity  for  public  comment  for  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  Further  delay  would 
only  disrupt  the  FMP  objective  of 
providing  a  portion  of  the  Pacific  cod 
TAC  for  vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 
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This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  19, 1999. 

Gaiy  C  Matlock, 

Director,  Ofpce  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  99-22080  Filed  8-24-99;  8:45  am] 
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Proposed  Rules 


Faderal  Sogister 

Vol.  64,  No.  164 
Wednesday,  August  25,  1999 


■This  sedicHi  of  the  FEDERAL  REGISTER 
loontains  notices  to  the  public  of  the  proposed 
lissuance  of  rules  and  regulations.  The 
Ipurpose  oi  these  notices  is  to  give  interested 
■persons  aliiopportunity  to  participate  in  the 
■rule  making  prior  to  the  adoption  of  ttte  final 
Injies. 


imakindi 


IdepartMent  of  agriculture 

Ipood  aiMl  NutrMon  ServiM 

I?  CFR  Parte  210, 220, 225,  and  226 
|rIN0584^C82 

Modlflcaflon  Of  tha  "VagateMa  Protein 
Producte?  Raqulramante  for  tha 
Nalionalttchool  Lunch  Program, 

Oiiaalifaat  Program,  Summar 
JFood  Saii\^  Program  and  Child  and 
lAduM  Cara  Food  Program— Extontion 
'PubiiciCommant 


r:|bod 


and  Nutrition  Service, 

l:  FJijoposed  rule;  extension  of 
Ipublic  ccjibment  period. 

Jsummary:  The  proposed  rule  entitled 
~  lodification  of  the  "Vegetable  Protein 
roducts*'  Requirements  for  the 
ilational  S^chool  Lunch  Program,  the 

lool  Breakfast  Program,  the  Summer 

?'ood  Service  Program  and  the  Child  and 

\dult  Care  Food  Program  was  published 

I  the  Feflk»-al  Register  (64  FR  38839- 
|38844)  on  Jidy  20, 1999.  Public 
[:ommentts  were  requested  to  be 
jostmarkiqd  on  or  before  September  20, 
|i999.  Thi^  action  extends  the  public 
^mmenti  period  to  November  19, 1999. 

is  extetision  gives  the  public 
additional  time  to  analyze  the 
}rovision$  of  the  proposed  rulemaking 
nd  to  develop  substantive  comments 
irhich  wi|l)  assist  the  Department  in 
lodifyini^  the  requirements  regarding 
|"Vegetabt#  Protein  Requirements". 

KTES:  Td  he  assured  of  consideration, 
comment^  must  be  submitted  or 
jostmarkjakl  on  or  before  November  19, 
L999.        11 

K  Comments  may  be  mailed  to: 

r.  Robert  M.  Eadie,  3101  Park  Center 

ive,  Al^icandria,  Virginia  22302.  All 

ritten  si^bmissions  will  be  available  for 
public  inspection  in  Room  1007,  3101 
'ark  Cen^r  Drive,  Alexandria,  Virginia 
luring  re^ar  business  hoiu^  (8:30  a.m. 
^o  5:30  p.tn.),  Monday  through  Friday. 

I  FURTHER  INFORMATION  CONTACT: 
!^ontact  Njte.  Marion  Hinners  of  Ms. 
Janice  Fa^na.  at  the  above  address  or  by 


telephone  at  (703)  305-2621.  Copies  of 
the  proposed  rule  are  available  at  the 
Food  and  Nutrition  Service  Web  site, 
located  at  www.fias.usda.gov/cnd. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  the 
proposed  Modification  of  the  "Vegetable 
Protein  Products"  Requirements  for  the 
National  School  Limdi  Program,  the 
School  Breakfast  Program,  me  Siunmer 
Food  Service  Program  and  the  Child  and 
Adult  Care  Food  Program  in  the  Federal 
Roister  (64  FR  38839-38844}  on  July 
30, 1999.  The  Department  provided  a 
60-day  comment  period.  Commenters 
have  indicated  that  the  60-day  comment 
period  is  not  enough  to  provide  a 
thorough  analysis  and  to  develop 
detailed  comments.  Furthermore,  since 
the  rule  was  published  in  July,  during 
siunmer  break  for  many  schools,  the 
comment  period  would  endSt  the 
beginning  of  the  new  school  year,  which 
would  not  provide  school  food  service 
personnel  adequate  opportunity  to 
review  the  rule  and  provide  their 
comments. 

The  Department  is  eager  to  ensure 
that  commentors  have  sufficient  time  to 
evaluate  the  proposal  and  to  develop 
substantive  comments.  To  achieve  this 
end,  the  Department  will  continue  to 
receive  comments  subnjitted  or 
postmarked  on  or  before  November  19,  ~ 
1999. 

Dated:  August  19. 1999. 
Geoige  A.  Braley, 

Acting  Administrator. 

[FR  Doc.  99-22088  Filed  8-24-99;  8:45  am] 

aUJNGCOOE  3410-30hH 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartTO 

Public  Meeting  on  10  CFR  Part  70 
Ruiemaidng  Actlvitiea 

AQENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  meeting. 

SUMMARY:  NRC  will  host  a  public 
meeting  in  Rockville,  Maryland.  This 
meeting  will  be  held  in  two  parts. 
Dm-ing  the  first  part  of  the  meeting,  an 
overview  of  the  proposed  revisions  to  10 
CFR  Part  70  and  the  associated  draft 
Standard  Review  Pjan  will  be  presented. 
Comments  received  to  date  on  the 


proposed  rule  and  the  draft  Standard 
Review  Plan  will  be  discussed  diuing 
the  second  part  of  the  meeting. 

This  meeting  will  facilitate  public 
comments  by  presenting  an  overview  of 
the  proposed  rule  and  Standard  Review 
Plan  and  discussing  areas  where  the 
Commission  is  specifically  seekii^ 
public  comments.  It  will  also  provide  an 
opportimity  to  discuss  public  comments 
received  to  date  on  the  proposed  rule 
and  Standard  Review  Plan. 

DATES:  This  meeting  is  scheduled  for 
Tuesday  and  Wednesday,  .September 
14-15, 1999  fitim  9:00  am  to  4:00  pm. 
This  meeting  is  open  to  the  public. 

ADDRESSES:  NRC's  Licensing  Board 
Hearing  Room  at  Two  White  Flint 
North,  Room  3B45. 11545  Rockville 
Pike,  Rockville,  Maryland.  Visitor 
parking  around  the  NRC  building  is 
limited;  however,  the  meeting  site  is 
located  adjacent  to  the  White  Flint 
Station  on  the  Metro  Red  Line. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  S.  Sherr.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-7218,  e-mail:  fss@nrc.gov. 

Dated  at  Rockville.  Maryland  this  20th  Day 
of  August,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  S.  Sherr, 

Chief,  Licensing  and  International  Safeguards 
Branch,  Division  of  Fuel  Cycle  Safety  and 
Safeguards,  NMSS. 

[FR  Doc.  99-22031  Filed  8-24-99;  8:45  am] 

BIUJNGCOOE  7990-01-P 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  114 

[Notice  1999-14] 

Rulemaking  Petition:  Voting  Recorda 
and  Voter  Guidee  Notice  of  availability 

agency:  Federal  Election  Commission. 

ACTIdN:  Rulemaking  petition:  Notice  of 
availability. 

SUMMARY:  On  July  20, 1999,  the 
Commission  received  a  Petition  for 
Rulemaking  from  James  Bopp,  Jr.,  of  the 
James  Madison  Center  for  Free  Speech, 
on  behalf  of  the  Iowa  Right  to  Life 
Committee,  Inc.  The  Petition  luges  the 
Commission  to  repeal  its  rules 
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addressing  voting  records  and  voter 
guides  that  are  publicly  distributed  by 
corporations  and  labor  organizations,  an 
action  it  calls  necessary  to  conform 
these  rules  with  a  recent  court  decision. 
The  Petition  is  available  for  inspection 
in  the  Conunission's  Public  Records 
Office  and  through  its  FAXLINE  service. 

DATES:  Statements  in  support  of  or  in 
opposition  to  the  Petition  must  be  filed 
on  or  before  September  24, 1999. 

ADDRESSES:  All  comments  should  be 
addressed  to  Rosemary  C.  Smith.  Acting 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission,  999 
E  Street,  N.W.,  Washington,  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923,  with  printed  copy  follow-up. 
Electronic  mail  comments  should  be 
sent  to  voterguide89fiBC.gov. 
Commenters  sending  comments  by 
electronic  mail  shoidd  include  their  full 
name  and  postal  service  address  within 
the  text  of  their  comments.  Conmients 
that  do  not  contain  the  full  name, 
electronic  mail  address  and  postal 
service  address  of  the  commenter  will 
not  be  considered. 

FOR  FURTMER  INFORMATION  CONTACT: 

Rosemary  C.  Smith,  Acting  Assistant 
General  Coimsel,  or  Rita  A.  Reimer, 
Attorney,  999  E  Street,  N.W., 
Washington,  D.C.  20463.  (202)  694-1650 
or  (800)  424-9530  (toll  free). 

SUPPLEMENTARY  MFORMATION:  The 
Federal  Election  Campaign  Act  at  2 
U.S.C.  441b  prohibits  corporations  and 
labor  organizations  from  using  general 
treasury  monies  to  make  contributions 
or  expenditures  in  connection  with 
Federal  elections.  Such  entities  may 
engage  in  certain  nonpartisan  activities, 
however,  including,  inter  alia,  the 
preparation  and  distribution  to  the 
general  public  of  voting  records  of 
Members  of  Congress  and  voter  guides 
consisting  of  two  or  more  candidates' 
positions  on  campaign  issues,  as  long  as 
certain  conditions  are  met.  See  11  CFR 
114.4(c)(4)  (voting  records),  114.4(c)(5) 
(voter  guides). 

The  Petitioner  is  asking  the 
Commission  to  repeal  its  rules  at  11  CFR 
114.4(c)(4)  and  114.4(c)(5),  an  action  it 
argues  is  necessary  to  conform  the 
Commission's  regulations  to  the 
decision  of  the  United  States  Court  of 
Appeals  for  the  First  Circuit  in  Clifton 
V.  Federal  Election  Commission,  927 
F.Supp.  493  (D.Me.  1996),  modified  in 
part  and  remanded  in  part,  114  F.Sd 
1309  (1st  Cir.  1997),  cert,  denied,  118 
S.Ct.  1036  (1998).  That  decision 
invalidated  certain  portions  of  these 
rules,  including  the  "electioneering 


message"  standard  contained  in  11  CFR 
114.4(c)(5)(ii)  (D)  and  (E). 

Copies  of  the  Petition  for  Rulemaking 
are  available  for  public  inspection  at  the 
Commission's  Public  Records  Office, 
999  E  Street,  N.W..  Washington,  DC 
20463,  Monday  through  Friday  between 
the  hours  of  9:00  a.m.  and  5:00  p.m. 
hiterested  persons  may  also  obtain  a 
copy  of  the  Petition  by  dialing  the 
Commission's  FAXLINE  service  at  (202) 
501-3413  and  following  its  instructions, 
at  any  time  of  the  day  and  week. 
Request  docimient  #241. 

Consideration  of  the  merits  of  the 
Petition  will  be  deferred  imtil  the  close 
of  the  comment  period.  If  the 
Commission  decides  that  the  Petition 
has  merit,  it  may  begin  a  rulemaking 
proceeding.  Any  subsequent  action 
taken  by  the  Commission  will  be 
aimounced  in  the  Federal  Register. 

Dated:  August  20, 1999. 
Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  99-21994  Filed  8-24-99;  8:45  am] 
BlUMa  CODE  fns-01-^ 


DEPARTMENT  OF  THE  TREASURY 

IntMTUil  R0VW1IM  Service 

26  CFR  Part  1 
[REG-1 13526-86] 
BIN  1545-AW44 

AfUliaye  and  Related  Reatrlctiona 
Applicable  to  Tax-Exempt  Bonds 
Issued  by  Stale  and  Local 
Governments;  Investment-Type 
Property 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  on  the  arbitrage 
and  related  restrictions  applicable  to 
tax-exempt  bonds  issued  try  State  and 
local  governments.  The  proposed 
amendments  affect  issuers  of  tax-exempt 
bonds  and  provide  guidance  on  the 
definition  of  investment-type  property 
to  help  issuers  comply  with  the 
arbitrage  and  related  restrictions. 
DATES:  Written  comments  must  be 
received  by  December  23, 1999. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  January  12, 
2000,  at  10  a.m.  must  be  received  by 
December  15, 1999. 
ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-1 13526-98). 
room  5226,  Internal  Revenue  Service, 


POB  7604.  Ben  Franklin  Station. 
Washington,  E)C  20044.  Submissions 
may  be  hand  delivered  Monday  through  | 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to  CC:DOM:CORP:R  (REG- 
113526-98),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue.  NW..  Washington.  DC. 

Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  site  at 

http://www.irs.ustreas.gov/tax regs/ 

regslist.html.  The  public  hearing  is  in 
room  2615.  Internal  Revenue  Building. 
1111  Constitution  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Barbara  Jane  League,  (202)  622-3980; 
concerning  submissions  of  comments, 
the  hearing,  and/or  requests  to  be  plac 
on  the  building  access  list  to  attend  the 
hearing.  LaNita  Van  Dyke,  (202)  622- 
7180  (not  toll-&«e  numbers). 
SUPPt^MENTARY  INFORMATION: 

Background 

Section  148  of  the  Internal  Revenue 
Code  provides  rules  addressing  the  use 
of  proceeds  of  tax-exempt  State  and 
local  bonds  to  acquire  higher-yielding 
investments.  On  June  18, 1993,  final 
regulations  (TD  8476)  relating  to  the 
arbitrage  restrictions  and  related  rules 
under  sections  103, 148, 149,  and  150 
were  published  in  the  Federal  Register 
(58  FR  33510).  Corrections  to  these 
regulations  were  published  in  the 
Federal  Register  on  August  23, 1993  (5{ 
FR  44451),  May  11.  1994  (59  FR  24350),! 
and  July  9, 1999  (64  FR  37037).  On  May  I 
9, 1997,  additional  final  regulations  (TD| 
8718)  relating  to  the  arbitrage 
restrictions  and  related  rules  under 
sections  103, 148, 149,  and  150  were 
published  in  the  Federal  Register  (62 
FR  25502).  This  document  proposes  to 
modify  §  1.148-l(e)  to  clarify  which 
prepayments  are  investment-type 
property  under  section  148(b)(2)(D). 

Explanation  of  Provisions 

The  current  regulations,  at  §  1.148- 
1(e)(2),  provide  that  prepayments  for 
property  or  services  give  rise  to 
investment-type  property  if  a  principal 
purpose  for  prepaying  is  to  obtain  an 
investment  return  &t)m  the  time  that  the 
payment  is  made  until  the  time  that 
payment  otherwise  would  be  made.  A 
prepayment  does  not  give  rise  to 
investment-type  property  if  (1)  the 
prepayment  is  made  for  a  substantial 
business  purpose  other  than  investmentl 
return  and  the  issuer  has  no 
commercially  reasonable  alternative  to 
the  prepayment,  or  (2)  prepayments  on 
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ibstantially  the  same  terms  are  made 
ly  a  substantial  percentage  of  persons 
ho  are  sin||larly  situated  to  the  issuer 
lut  who  ar^  ^ot  beneficiaries  of  tax- 
:empt  finQi^cing. 
Recently,:  in  issue  arose  about 
hether  investment-type  property 
eludes  thei  prepayment  of  a  contract 
lor  services  after  the  date 

ct  is  entered  into.  In  City 
V.  Cktmmissioner,  112  F.3d 
1997),  the  court  held  that 
t  for  property  cannot  occur 
;er  the  proberty  is  acquired.  The 
tourt's  holding  suggests  that  an  issuer 
uld  avoid  Investment-type  property 
y  entering  jikito  a  contract  for  property 
ir  services  fid,  at  a  later  date, 
irepaying  t)i|at  contract.  This  result  is 
consistent  -with  the  intent  of  section 
48.  The  legislative  history  indicates 
at  Congress  intended  that  the  arbitrage 
"es  apply  broadly.  For  example,  the 
inference  iLeport  to  the  Tax  Reform 
ct  of  1986|iirovides  that  investment 
roperty  inuudes  the  acquisition  of  any 
roperty  held  for  investment  (other  than 
other  tax-exempt  bond).  H.R.  Conf. 
ep.  No.  841,,  99th  Cong.,  2d  Sess.  II- 
47,  1986-3  C.B.  (Vol.  4)  747. 
This  document  proposes 
odificatiotite  to  the  regulations  to 
tablish  thai  prepayments  that  give  rise 
investment-type  property  can  occur 
er  the  contract  for  property  or 
irvices  is  entered  into  and  to  make 
ther  non-siibstantive,  clarifying 
anges.  It  is  intended  that  these 

lations  address  only  the  potential 
ue  created  by  the  City  of  Columbus 
pinion  as  noted  above.  Comments  are 
nested  on  whether  the  affect  of  the 
iges  proposed  in  this  document  is 
[reader  thani  intended. 
In  additic^  to  comments  on  the 
iroposed  regulations,  conunents  are 
nested  o|)|  whether  additional 
idance  is  needed  to  clarify  other 
pects  of  the  investment-type  property 
efinition.  f  6r  example,  comments  are 

uested  on  whether  clarification  is 
eeded  on  v^ch  prepayments  of  an 
~  ligation  Will  be  treated  as  a 
repayment  for  property  or  services  that 
jives  rise  to  investment-type  property, 
d  whethef^a  contract  under  which 
perty  or  Islervices  are  to  be  provided 
er  time  and  the  payments  for  those 
roperty  or  services  are  to  be  made  over 
me  gives  ri$e  to  investment-type 
roperty  wl^in  the  payment  schedule 
oes  not  match  the  schedule  for  the 
revision  o|  the  property  or  services. 
Finally,  Treasury  and  the  IRS  have 
ecome  awaiie  of  certain  transactions 
volving  prepayments  for  the  purchase 
f  a  conunodity.  In  these  transactions, 
a  issuer  generally  enters  into  a  long- 
irm  contract  with  a  supplier  (for 


example,  a  natiual  gas  supply  company) 
to  supply  over  a  niunber  of  years  a  fixed 
amount  of  the  commodity  to  the  issuer 
at  a  fixed  price  (the  "supply  contract"). 
In  return,  the  issuer  makes  a  single 
liunp-sum  prepayment  for  the 
commodity  to  the  supplier.  The 
prepayment  is  financed  through  the 
issuance  of  bonds.  The  amoimt  of  the 
prepayment  is  determined  in  a  manner 
that  permits  the  issuer  to  obtain  an 
investment  return  from  the  prepayment. 
The  issuer  also  enters  into  other 
agreements,  including  one  or  more  swap 
agreements,  that  result  in  the  issuer 
converting  substantially  all  of  the 
issuer's  cost  for  the  commodity  imder 
the  supply  contract  into  a  variable  cost 
that  approximates  the  then  current  price 
of  the  commodity  when  the  issuer  takes 
delivery. 

Based  on  the  information  received, 
and  viewing  the  transaction  as  a  whole, 
it  appears  that  a  principal  purpose  of 
the  prepayment  for  the  supply  contract 
was  to  earn  an  investment  return.  If  so, 
the  supply  contract  is  investment-type 
property  unless  the  requirement  of 
§  1.148-l(e)(2)(i)  or  (ii)  are  met. 
Treasury  and  the  IRS  are  concerned  that 
the  supply  contract  may  be  investment- 
type  property  and  request  comments  on 
these  transactions. 

The  regulations,  when  finalized,  will 
apply  to  bonds  issued  after  a  date  of 
applicability  that  wiU  be  set  forth  in  the 
final  regulations.  Treasury  and  the  IRS 
have  not  yet  determined  such  date  of 
applicability  other  than  to  have  made 
the  determination  that  the  date  of 
applicability  will  not  be  before  this 
document  is  August  25, 1999.  Treasury 
and  the  IRS  request  comments  as  to  the 
date  of  applicability  of  the  final 
regulations.  No  inference  is  intended  as 
to  the  treatment  of  bonds  issued  prior  to 
the  date  of  applicability  of  the  final 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
si^iificant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and,  because  the  r^^ations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Comments  and  PuUic  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  eight  (8)  copies,  if 
written)  that  are  submitted  timely  to  the 
IRS.  In  particular,  the  IRS  and 
Department  of  Treasury  specifically 
request  comments  on  the  clarity  of  the 
proposed  rule  and  how  it  may  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Wednesday,  January  12,  2000, 
beginning  at  10  a.m.  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Due  to  building  seciu-ity 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  In  additiou,  ail  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
-admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  December  23, 
1999,  and  submit  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  December  15, 
1999.  A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  speakers  will  be  prepared 
after  the  deadline  for  receiving  outlines 
has  passed.  Copies  of  the  agenda  will  be 
available  fi-ee  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Rebecca  L. 
Harrigal  and  Barbara  Jane  League,  Office 
of  Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  However, 
other  personnel  bom  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 
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Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   "  * 

Par.  2.  Section  1.14ft-l(e)  is  amended 
as  follows: 

1.  Paragraph  (e)(1)  is  revised. 

2.  Paragraphs  (e)(2)  introductory  text, 
(e)(2)(i)  and  (e)(2)(ii)  are  redesignated  as 
paragraphs  (e)(2)(i)  introductory  text, 
(e)(2)(i)(A),  and  (e)(2)(i)(B),  respectively. 

3.  Paragraph  (e)(2)  heading  is  revised. 

4.  Newly  designated  paragraph 
(e)(2)(i)  introductory  text  is  revised. 

5.  New  paragraph  (e)(2)(ii)  is  added. 
The  revisions  and  addition  read  as 

follows: 

f  1 .148-1    OaflnNions  and  atoctiont. 

***** 

(e)  Investment-type  property — (1)  In 
general.  Investment-tjrpe  property 
includes  any  property,  other  than 
property  described  in  section 
148(b)(2)(A),  (B),  (C)  or  (E),  that  is  held 
principally  as  a  passive  vehicle  for  the 
production  of  income.  For  this  purpose, 
production  of  income  includes  any 
benefit  based  on  the  time  value  of 
money. 

(2)  Prepayments,  (i)  Except  as 
otherwise  provided  in  this  paragraph 
(e),  a  prepayment  for  property  or 
services,  including  a  prepayment  of  a 
contract  for  property  or  services  that  is 
made  after  the  date  that  the  contract  is 
entered  into,  also  gives  rise  to 
investment-type  property  if  a  principal 
purpose  for  prepaying  is  to  receive  an 
investment  retiim  from  the  time  the 
prepayment  is  made  until  the  time 
payment  otherwise  would  be  made.  A 
prepayment  does  not  give  rise  to 
investment  type  property  if — 

(ii)  Example.  The  following  example 
illustrates  an  application  of  paragraph 
(e)(2)(i)  of  this  section: 

Example.  In  1996,  City  A  entered  into  a 
ten-year  contract  with  Company  Y.  Under  the 
contract,  Company  Y  is  to  provide  services  to 
City  A  and  in  return  City  A  will  make  fixed 
aimual  payments  to  Company  Y.  In  1998, 
Company  Y  and  City  A  agree  that  City  A  will 
prepay  its  obligation  under  the  contract.  To 
finance  the  prepayment.  City  A  will  issue 
bonds.  The  amount  of  the  prepayment  is 
determined  in  a  manner  that  permits  City  A 
to  obtain  an  investment  return  firom  the 
prepayment.  A  principal  purpose  for  City  A 
agreeing  to  make  the  prepayment  is  to  obtain 
an  investment  return  firom  the  time  of  the 


prepayment  until  the  time  payment 
otherwise  would  be  made.  The  prepayment 
is  not  made  for  a  substantial  business 
purpose  other  than  to  obtain  the  investment 
return  and  City  A  had  a  commercially 
reasonably  alternative  to  the  prepayment.  In 
addition,  prepayments  on  substantially  the 
same  terms  are  not  made  by  a  substantial 
percentage  of  persons  who  are  similarly 
situated  to  City  A  but  who  are  not 
beneficiaries  of  tax-exempt  financing.  When 
the  prepayment  is  made.  City  A  will  have 
acquired  investment-type  property.  It  does 
not  matter  that  the  prepayment  occurred  after 
the  date  that  the  contract  was  entered  into. 
***** 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  99-21878  Filed  8-24-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[06001-99-024] 

RIN211S-AE47 

DraiMbridge  Operation  RegulatkNis: 
Kennabunk  River,  ME 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  ndemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  rules  governing  the 
Dock  Square  Drawbridge  mile  1.0, 
across  the  Kennebunk  River  between 
Kennebunk  and  Kennebunkport,  Maine. 
The  bridge  owner  has  asked  the  Coast 
Guard  to  change  the  regulations  to  allow 
the  draw  to  remain  closed  to  vessel 
traffic  because  the  bridge  has  not  had  a 
request  to  open  since  1985.  This 
proposal  is  expected  to  relieve  the 
bridge  owner  of  the  requirement  to  open 
the  bridge  and  still  meet  the  needs  of 
navigation. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  25, 1999. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (obr).  First  Coast  Guard 
District,  408  Atlantic  Avenue,  Boston, 
Ma.  02110-3350,  or  deliver  them  to  the 
same  address  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  niunber 
is  (617)  223-8364.  The  District 
Commander  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  documents  as  indicated  in  this 
pcteamble  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  408  Atlantic 
Avenue.  Boston.  Massachusetts  room 
630,  between  7  a.m.  and  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Jol 
W.  McDonald,  Project  Officer.  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  ndemaking  I 
(CGD01-9&-024)  and  the  specific 
section  of  this  doctunent  to  which  each 
comment  applies,  and  give  reasons  for 
each  comment.  Please  submit  two  I 

copies  of  all  comments  and  attachments! 
in  an  unbound  format,  no  larger  than 
8^/2  by  11  inches,  suitable  for  copjring 
and  electronic  filing.  Persons  wanting 
ackuuwledgment  of  receipt  of  comment 
shoidd  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  commenll 
period.  It  may  change  this  proposed  rul^ 
in  view  of  the  comments.  The  Coast 
Guard  plans  no  public  hearing.  Persons  I 
may  request  a  public  hearing  by  writing! 
to  the  address  imder  ADDRESSES.  The 
request  should  include  the  reasons  why  I 
a  public  hearing  would  be  beneficial.  If  { 
it  determines  that  the  opportunity  for 
oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background 

The  Dock  Square  Drawbridge  has  a 
vertical  clearance  at  mean  high  water  of 
5  feet  and  14  feet  at  mean  low  water. 
The  existing  regulations  listed  at  33  CF 
117.527,  require  the  bridge  to  open  on 
signal  from  April  15  through  October 
15;  except  that,  fitim  5  p.m.  to  7  a.m., 
the  draw  shall  open  if  notice  is  given  to  | 
the  drawtender  during  his  shift,  from  7 
a.m.  to  5  p.m.  At  all  other  times  the 
draw  shall  open  after  24  hours  advance  | 
notice  is  given. 

The  bridge  owner,  Maine  Department! 
of  Transportation,  asked  the  Coast  f 

Guard  to  change  the  regulations 
governing  the  Dock  Square  Drawbridge 
to  allow  the  drawbridge  to  remain 
closed  to  vessel  traffic  because  the 
bridge  has  not  opened  since  1985. 

Discussion  of  Proposal 

The  Coast  Guard  is  proposing  to 
revise  the  regulations  listed  at  33  CFR 
117.527,  governing  the  Dock  Square 
Drawbridge  at  mile  1.0,  across  die 
KennebunJc  River  between  Kennebunk 
and  Kennebunkport,  Maine.  The 
drawbridge  has  not  opened  since  1985. 
The  Coast  Guard  believes  as  a  result  of 


the  lack  |c  f  requests  to  open  the  bridge 
that  it  isiieasonable  to  allow  the  Dock 
£  quare  li>|awbridge  to  remain  closed  to 
V  essel  traffic. 

jegulatt^ry  Evaluation 

This  ptDoposed  rule  is  not  a  significant 

I  r  )gulatory  action  under  section  3(f)  of 

I I  xecutive  Order  12866  and  does  not 

I  r  squire  aft  assessment  of  potential  costs 

I  a  ad  benf^ts  under  section  6(a)(3)  of  that 
I C  irder.  Iti  has  not  been  reviewed  by  the 
|C   >ffice  of  Management  and  Budget  under 
1*1  lat  Ord^.  It  is  not  significant  under  the 
|r   )gulato^  policies  and  procedures  of 

I I  le  Depai^tment  of  Transportation  (DOT) 
(  W  FR  11040;  February  26, 1979).  The 

I  C  oast  Guard  expects  the  economic 

I  i  npact  of  this  proposed  rule  to  be  so 
I  dnimal  that  a  full  Regulatory 

I I  valuation,  under  paragraph  lOe  of  the 
I  r  jgulatory  policies  and  procedures  of 

I OT,  is  unnecessary.  This  conclusion  is 
I  fa  ased  oq  the  fact  that  the  bridge  has  not 
bjad  a  request  to  open  since  1985. 

Small  Entities 

Under  the  Regiilatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Ckiast  Guard 
considers  whether  this  proposal  will 
have  a  sig^ficant  economic  impact  on 
a  substa4^al  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated!  4hd  are  not  dominant  in  their 

3 elds,  an<i  governmental  jurisdictions 
ith  populations  less  than  50,000. 
ITherefor^k  the  Coast  Guard  certifies 
tinder  5  US.C.  605(b),  for  the  reasons 
c  iscussed  in  the  Regulatory  Evaluation 
s  action  aboye,  that  this  proposed  rule,  if 
a  dopted,!irill  not  have  a  significant 
e  :onomic  I  impact  on  a  substantial 
n  umber  6^  small  entities.  If,  however, 
y  Du  thin^'that  your  business  or 
o  rganizatibn  qualifies  as  a  small  entity 
a  ad  that  tliis  rule  will  have  a  significant 
e  :onomic  impact  on  your  business  or 
o  rganization,  please  submit  a  comment 
0  ee  ADORtSSES)  explaining  why  you 
t  link  it  qualifies  and  in  what  way  and 
t(  >  what  a<  gree  this  rule  will 
e  :onomi(!;iilly  affect  it 

C  ollectioii  of  Information 

This  pifi^posed  rule  does  not  provide 
f(  ir  a  coll^tition  of  information  under  the 
P  aperwo^l  Reduction  Act  of  1995  (44 
I.  .S.C.  39f^l  et  seq.). 

Federali^ 

The  Coeist  Guard  has  analyzed  this 
p  roposed  rule  in  accordance  with  the 
p  rinciple^and  criteria  contained  in 
E  icecutiv9  Prder  12612  and  has 
d  aterminMl  that  this  proposed  rule  does 
n  ot  have  $tifficient  implications  for 


federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  Section 
2.B.2.,  Figure  2-1,  paragraph  (32)(e),  of 
Commandant  Instruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation  because  promulgation  of 
changes  to  drawbridge  regulations  have 
been  found  to  not  have  a  significant 
effect  on  the  environment.  A  written 
"Categorical  Exclusion  Determination" 
is  not  required  for  this  proposed  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  secUon  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117,527  is  revised  to  read 
as  follows: 

f  117.527    KMiiwbunk  Rivar. 

The  Dock  Square  ^wbridge  at  mile 
1.0,  across  the  Kennebunk  River, 
between  Keimebunk  and 
Kennebunkport,  Maine,  need  not  open 
for  vessel  traffic.  The  owners  of  the 
bridge  shall  provide  and  keep  in  good 
legible  condition,  two  board  gages  in 
accordance  with  33  CFR  118.160,  of  this 
chapter. 

Dated:  August  11, 1999. 
R.M.  Larabee, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

[FR  Doc.  99-22052  Filed  8-24-99;  8:45  ami 

BHJJNQ  CODE  4aiO-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[C6D01-9»-174] 

mN211S-AE47  * 

Drawbridga  Opanrtion  Ragulationa: 
Kannabac  Rivar,  ME 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  rules  governing  the 
Route-197  Bridge,  mile  27.1,  across  the 
Kennebec  River  between  Richmond  and 
Dresden,  Main6.  The  bridge  owner 
asked  the  Coast  Guard  to  change  the 
regulations  to  restore  the  operating 
regulations  that  were  inadvertentiy 
deleted  in  1989,  from  the  Code  of 
Federal  Regulations.  This  proposal  is 
expected  to  relieve  the  bridge  owne'  of 
the  requirement  to  crew  the  bridge  at  all 
times  and  still  meet  the  needs  of 
navigation. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  25,  1999. 

ADDRESSES:  You  may  mail  comments  to 
Commander  (obr).  First  Coast  Guard 
District,  408  Atiantic  Avenue,  Boston, 
Ma.  02110-3350.  or  dehver  them  to  the 
same  address  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (617)  223-8364.  The  District 
Commander  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  documents  as  indicated  in  this 
preamble  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  408  Atiantic 
Avenue,  Boston,  Massachusetts  room 
630,  between  7  a.m.  and  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT:  John 
W.  McDonald,  Project  Officer,  First 
Coast  Guard  Distiict,  (617)  223-8364. 

SUPPLEMENTARY  MFORMATKM: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-98-174)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  reasons  for 
each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments.  The  Coast 
Guard  plans  no  public  hearing.  Persons 
may  request  a  public  hearing  by  writing 
to  the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  public  hearing  would  be  beneficial.  If 
it  determines  that  the  opportimity  for 
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oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  wiU  hold 
a  public  hearing  at  a  time  and  place 
annotmced  by  a  later  notice  in  the 
Federal  Register. 

Background 

The  Route-197  Bridge  has  a  vertical 
clearance  at  mean  high  water  of  15  feet 
and  at  mean  low  water  of  20  feet.  The 
existing  regulations  require  the  bridge  to 
open  on  signal  at  all  times. 

The  brieve  owner,  Maine  Department 
of  Transportation  (MDOT),  asked  the 
Coast  Guard  to  change  the  operating 
regulations  for  the  Route-197  Bridge  to 
correct  an  inadvertent  removal  of  the 
operating  regulations  in  1989,  as  docket 
number  (CGDOl-89-077).  The  bridge 
owner  was  not  aware  of  the  remov^  and 
continued  to  operate  the  bridge  in 
accordance  with  the  old  regulations. 
The  Coast  Guard  was  also  unaware  of 
the  inadvertent  rmnoval  imtil  notified 
by  the  bridge  owner. 

This  proposal,  if  adopted,  will  require 
the  bridge  open  on  signal  from  June  1 
through  September  30.  9  a.m.  to  5  p.m. 
From  5  p.m.  to  9  a.m.,  the  draw  shall 
open  on  signal  after  notice  is  given  to 
the  drawtender  at  the  bridge  diuing  the 
drawtender's  duty  shift  from  9  a.m.  to 
5  p.m.  From  October  1  to  May  31.  the 
draw  shall  open  on  signal  after  at  least 
a  24  hour  advance  notice  is  given  to  the 
Maine  Department  of  Transportation 
Division  OfBce  in  Rockland.  Maine. 

Discussion  of  Proposal 

The  Coast  Guard  is  proposing  to 
change  the  operating  regulations  for  the 
Route-197  Bridge,  to  require  the  draw  to 
open  on  signal,  from  June  1  through 
September  30,  from  9  a.m.  to  5  p.m.,  and 
from  5  p.m.  to  9  a.m.,  the  draw  shall 
open  on  signal  after  notice  is  given  to 
the  drawtender  at  the  bridge  during  the 
time  the  drawtender  is  on  duty,  9  a.m. 
to  5  p.m.  From  October  1  through  May 
31,  the  draw  shall  open  on  signal  if  at 
least  a  24  hour  advance  notice  is  given 
to  the  Maine  Department  of 
Transportation  Division  Office  in 
Rockland.  Maine. 

The  bridge  opening  logs  submitted  to 
the  Coast  Guard  by  the  bridge  owner  for 
the  Route-197  Bridge  from  1996  to  1998 
show  the  number  of  opening  requests  as 
follows:  January  0,  0,  0;  February  0,  0. 
0;  March  0.  0,  0;  April  0,  0, 0;  May  12. 
9. 12;  June  14,  20, 14;  July  18.  20.  20; 
August  18.  31. 16;  September  20, 11. 10; 
October  0. 13. 9;  November  0.  0,  2; 
December  0. 0. 0.  openings  respectively. 
The  bridge  logs  show  relatively  few 
requests  to  open  the  bridge  from  June  1 
to  September  30. 

The  Coast  Guard  believes  the 
proposed  changes  to  the  regulations  are 


reasonable  because  the  bridge  has  been 
operating  in  accordance  with  the 
proposed  hours  since  1989,  and  the 
Coast  Guard  has  determined,  based 
upon  the  bridge  opening  data,  the  fact 
that  tbe  waterway  is  normally  frozen 
during  the  winter  months,  and  the  lack 
of  complaints,  that  these  operating 
hours  still  meet  the  needs  of  navigation. 
The  existing  paragraph  (b)  will  oe  re- 
designated as  (a)(8),  and  a  new 
paragraph  (b)  will  be  added  to  the 
existing  regulations  indicating  the 
operating  regulations  for  the  Route-197 
Bridge. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regidatory  action  under  section  3(f]  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT,  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  bridge  has 
continued  to  operate  under  the  old 
regulations  that  were  inadvertently 
removed,  and  the  mariners  will  not  be 
required  to  change  tneir  ciurent 
operations  as  a  result 

Small  Entities 

Under  the  Regidatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposal  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  thefr 
fields,  and  governmental  jurisdictions 
with  popidations  less  than  50.000. 
Therefore,  the  Coast  Guard  certffies 
imder  5  U.S.C.  605(b),  for  the  reasons 
discussed  in  the  Regulatory  Evaluation 
section  above,  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your,  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
economic  impact  on  your  business  or 
organization,  please  submit  a  conunent 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  in  what  way  and 
to  what  degree  this  nde  will 
economically  affect  it. 


Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  ol 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  Section 
2.B.2.,  Figure  2-1,  pnragraph  (32)(e).  of 
Commandant  Instruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
dociunentation  because  promidgation  o 
changes  to  drawbridge  regulations  have 
been  found  to  not  have  a  significant 
effect  on  the  environment.  A  written 
"Categorical  Exclusion  Determination" 
is  not  required  for  this  proposed  rule. 

list  of  Sol^ects  in  33  CFR  Part  117 

Bridges. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.525  is  amended  by  re- 
designating paragraph  (b)  as  paragraph 
(a)(8)  and  by  adding  a  new  paragraph  (b{) 
to  read  as  follows: 

}11752S    Kennebec  River. 

***** 

(b)  The  draw  of  the  Route-197  bridge, 
mile  27.1,  between  Richmond  and 
Dresden  shall  open  on  signal  from  June 
1  through  September  30,  from  9  a.m.  to 
5  p.m.  From  5  p.m.  to  9  a.m..  the  draw 
shall  open  on  signal  after  notice  is  givei  i 
to  the  drawtender  while  the  drawtendei 
is  on  duty  between  9  a.m.  and  5  p.m. 
From  October  1  through  May  31.  the 
draw  shall  open  on  signal  after  at  least 
a  twenty-four  hour  advance  notice  is 
given  to  the  Maine  Department  of 
Transportation  Division  Office  in 
Rockland.  Maine. 
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CFR  1.46:  33 
also  issued 
02-587, 106 


Dated:  August  11, 1999. 
IR.M.  LuiMii^, 

|i?eary4diniin7,  U.S.  Coast  Guard,  Commander, 
iFirst  Coast  Guard  District. 
|(FR  Doc.  99-r22053  Filed  8-24-99;  8:45  am] 
Imumq  oot4  l«*10-1S-P 


ENVIRONfiENTAL  PROTECTION 
AGENCY ; 

|40CFRPiH52 
(fA100-40^;  FRL-6428^] 

I  Approval  pnd  Promulsatlon  of  Air 
IQMalNy  bi^^toiMfiMlon  Ptans; 
ila:P0ol-MRai»of 
ifOrthoPhHadolpMa 
lOione  No^Mrttainmont  Area 

I  AGENCY:  Environmental  Protection 
Agency  (EPA). 
I  ACTION:  Pr^osed  rule. 

SUMMARY:  BPA  is  proposing  limited 
approval  ola  State  Implementation  Plan 
(SIP)  revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  This 
revision  co^ists  of  the  three  percent  per 
year  emission  reduction  rate-of-progress 
(ROP)  plaiifor  the  period  1996-1999  in 
the  Pennsjr)vania  portion  of  the 
Philadelpma-Wilmington-Trenton 
severe  ozoiae  nonattainment  area  (the 
Philadelphia  area).  This  requirement  is 
commonly  known  as  the  Post-96  ROP 
plan.  The  intended  effect  of  this  action 
is  to  propose  limited  approval  of  this 
ROP  plan  required  by  the  Clean  Air  Act 
to  ensure  ph^ress  on  reducing 
emissions  k^f  ozone  preciusors. 
DATES:  Written  comments  must  be 
received  on  or  before  September  24, 
1999. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Cjavid  L.  Arnold,  Chief,  Ozone 
and  Mobile  Sources  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Re^on  m,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  ihe  documents  relevant  to  this 
action  are  atvailable  for  public 
inspection  during  normal  business 
hours  at  th(  i  Air  Protection  EHvision, 
U.S.  Envirtvimental  Protection  Agency, 
Region  111,11650  Arch  Street. 
Philadelphia,  Pennsylvania  19103,  and 
the  Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  PXD.  Box  8468,  400  Market 
Street,  Hanisburg,  Pennsylvania  17105. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Cristina  Fernandez,  (215)  814-2178.  Or 
by  e-mail  at  femandez.cristina@epa.gov. 
SUPPLEMEHtARY  MFORMATKW:  EPA  has 
prepared  a  technical  support  document 
(JSD)  for  this  action.  The  TSD  contains 
details  of  Pexmsylvania's  July  31, 1998 


submittal  and  EPA's  evaluation  of  that 
submittal.  Copies  of  the  TSD  are 
available  from  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

I.  Background 

Section  182(b)(1)  of  the  Clean  Air  Act 
(the  Act)  requires  all  moderate,  serious, 
severe,  and  extreme  ozone 
nonattainment  areas  to  reduce  volatile 
organic  compoimd  (VOC)  emission  15% 
from  1990  levels  by  1996.  That 
requirement  is  knovvrn  as  the  15%  plan. 
Section  182(c)(2)(B)  of  the  Act  requires 
serious,  severe,  and  extreme  ozone 
nonattainment  areas  to  reduce 
emissions  of  VOC  by  3%  per  year  every 
year  from  1996  imtil  their  attainment 
dates.  This  requirement,  known  as  the 
Post-96  rate-of-progress  (ROP)  plan,  was 
originally  due  by  November  15, 1994. 
However,  in  a  March  2, 1995 
memorandum,  EPA  Assistant 
Administrator  Mary  Nichols  outlined  an 
alternative  attainment  demonstration 
policy  that  combines  the  Post-96  ROP 
plan  with  the  attainment  demonstration 
requirements  found  in  section 
182(c)(2)(A)  of  the  Act.  This  approach 
consists  of  two  "phases."  Phase  I 
requires  the  states  to  submit  a  plan  to 
meet  ROP  from  1996  to  1999  (the  Post- 
96  ROP  plan),  and  a  set  of  three 
enforceable  commitments.  For  Phase  n, 
states  are  required  to  submit  a  ROP  plan 
from  1999  to  the  area's  attainment  year 
(commonly  referred  to  as  the  Post  99 
ROP  plan),  and  a  modeled  attainment 
demonstration. 

The  Philadelphia  area  is  classified  as 
a  severe  ozone  nonattainment  area.  This 
is  a  foiu-state  ozone  nonattainment  area 
consisting  of  portions  of  Delaware, 
Maryland,  New  Jersey,  and 
Pennsylvania.  For  purposes  of  the  Post 
96  ROP  plan,  the  four  states  have 
maintained  the  same  agreement  they 
reached  regarding  the  15%  ROP  plan  for 
the  Philadelphia  area,  namely  that  each 
state  would  secure  a  15%  reduction, 
and  now  a  9%  (3%  per  year  for  1997. 
1998  and  1999)  reduction  from  its 
portion  of  the  area's  base  year  inventory. 
The  Pennsylvania  portion  of  the 
Philadelphia  area  consists  of  Bucks, 
Chester,  Delaware,  Montgomery,  and 
Philadelphia  Counties.  In  a  May  31, 
1995  letter  from  James  Self,  Secretary  of 
Pennsylvania's  Department  of 
Environmental  Protection  to  EPA 
Region  III,  Pennsylvania  committed  to 
participating  in  the  alternative 
attainment  demonstration  approach 
outlined  in  the  March  2, 1995 
memorandum. 

On  July  31, 1998,  the  Pennsylvania 
Department  of  Environmental  Protection 
(PAraP)  submitted  a  revision  to  the 


Pennsylvania  State  Implementation  Plan 
(SIP)  consisting  of  the  Post-96  plan  for 
the  Peimsylvania  portion  of  the 
Philadelphia  severe  ozone 
nonattainment  area.  EPA  received  this 
revision  on  August  4, 1998.  PADEP's 
July  31,  1998  submittal  contains  both 
the  1996  to  1999  ROP  reduction,  and  the 
additional  requirements  described  in 
the  March  2, 1995  Mary  Nichols 
memorandum.  This  submittal  also 
includes  the  1990  oxides  of  nitrogen 
(NOx)  base  year  inventory  for  the 
Philadelphia  nonattainment  area.  In  an 
October  2, 1998  letter,  EPA  determined 
that  PADEP's  submittal  is 
administratively  and  technically 
complete.  That  completeness 
determination  stopped  the  18-month 
sanctions  clock  that  EPA  started  on  May 
7, 1997.  The  sanctions  clock  had  been 
started  for  Pennsylvania's  failure  to 
submit  the  enforceable  commitments  to 
adopt  (1)  additional  measiues  needed 
for  attainment  and  (2)  the  remainder  of 
the  rules  to  meet  ROP  requirements 
pending  modeling  results  from  the 
Ozone  Transport  Assessment  Group 
(OTAG),  as  required  by  the  March  2, 
1995  Mary  Nichols  memorandum. 
PADEP's  complete  July  31, 1998  SIP 
submittal  remedied  that  failure. 
Therefore,  the  sanctions  clock  was 
halted. 

This  rulemaking  only  addresses  the 
portion  of  PADEP's  July  31. 1998 
submittal  related  to  the  1996  to  1999 
ROP  plan,  i.e.  the  Post-96  ROP  plan.  On 
June  17, 1999  EPA  approved  the  1990 
NOx  base  year  inventory  SIP  submittal 
in  a  separate  rulemaking  action  (64  FR 
32424). 

Section  182(c)(2)(C)  of  the  Act  allows 
states  to  substitute  emission  reductions 
of  NOx  occurring  after  1990  for  VOC 
reductions  in  the  Post-1996  rate  of 
progress  plans.  VOC  and  NOx  reduction 
measures,  whether  mandatory  under  the 
Act  or  adopted  at  the  state's  discretion, 
must  ensure  "real,  permanent,  and 
enforceable"  emissions  reductions. 
Pennsylvania  uses  both  VOC  and  NOx 
emission  control  measures  to  meet  the 
9%  reduction  required  for  the  Post  96 
ROP  plan. 

n.  Base  Year  Inventorjr 

EPA  approved  the  1990  base  year 
VOC  emissions  inventory  for 
Pennsylvania's  portion  of  the 
Philadelphia  area  on  June  9.  1997  (62 
FR  31343).  As  stated  above,  EPA 
approved  the  1990  base  year  NOx 
emissions  inventory  for  Pennsylvania's 
portion  of  the  Philadelphia  area  on  June 
17, 1999  (64  FR  32424). 
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m.  Pwt-1996  ROP  Plane 

A.  Calculation  of  Needed  Reductions 

The  process  for  the  calculation  of  the 
required  reductions  is  set  forth  in  EPA's 
guidance  dociunent  entitled  "Guidance 
on  the  Post-96  Rate  of  Progress  Plans 
and  the  Attainment  Demonstration," 
January  1994.  The  "target  level"  of 
emissions  represents  the  imnrimiim 
amount  of  emissions  that  a 
nonattainment  area  can  have  in  the 
given  target  year,  which  in  this  case  is 
1999.  Section  182(c)(2MC)  of  the  Act 
allows  states  to  substitute  NOx  emission 
reductions  that  occur  after  1990  for  VOC 
emissions  in  the  Post-1996  Plan.  EPA 
issued  guidance  on  the  criteria  states 
can  use  to  substitute  NOx  for  VOC 
reductions  on  December  15, 1993,  "NOx 
Substitution  Guidance"  and  follow-up 
guidance  on  August  5, 1994, 
"Clarification  of  Policy  for  Nitrogen 
Oxides  (NOx)  Substitution."  The 
condition  for  meeting  the  ROP 
requirement  is  that  the  stun  of  all 


creditable  VOC  and  NOx  emission 
reductions  must  equal  3  percent  per 
year  averaged  over  the  three  year  period 
1996  to  1999,  for  a  total  of  9  percent.  If 
a  state  wishes  to  substitute  NOx  for  VOC 
emission  reductions,  then  a  target  level 
of  emissions  demonstrating  a 
representative  combined  9  percent 
emission  reduction  in  VOC  and  NOx 
emissions  must  be  developed  for  the 
year  1999.  Furthermore,  growth  in  both 
VOC  and  NOx  emissions  must  be  offset 
by  emission  reductions.  Therefore, 
separate  emission  target  levels  for  1999 
must  be  calculated  for  both  VOC  and 
NOx  emissions. 

To  calculate  the  target  level  of 
emissions,  the  required  emission 
reduction  is  subtracted  from  the 
previous  milestone's  target  level.  In  this 
case,  the  1999  ROP  VOC  target  level  is 
based  on  the  1996  VOC  target  level 
calculated  for  the  15%  plan.  EPA 
granted  approval  of  Pennsylvania's  15% 
ROP  plan  for  the  Philadelphia  area  on 


June  9, 1997  (62  FR  31343).  A  technical 
correction  to  that  dociunent  was 
published  on  Januaiy  6, 1998  (63  FR 
415).  In  that  plan,  the  PADEP  calculated] 
the  15%  ROP  target  level  to  be  494.31 
tons  per  day  (TPD). 

1999  Rate  of  Progress  (ROP)  VOC  and 
NOx  Target  Level  Calculation 

Pennsylvania  has  elected  to  substitute 
NOx  for  VOC  emission  reductions  in  its 
Post-96  ROP  plan  for  the  Philadelphia 
area.  In  Pennsylvania's  plan,  growth  in 
VOC  emissions  from  1996  to  1999  was 
offset  by  VOC  emission  reductions 
achieveid  by  1999.  Similarly,  growth  in 
NOx  emissions  from  1990  to  1999  was 
ofEset  by  NOx  emission  reductions 
achieved  in  that  same  time  period. 
Pennsylvania  did  not  calctilate  separate 
VOC  and  NOx  target  levels.  However, 
EPA  was  able  to  calcidate  VOC  and  NOx) 
target  levels  using  data  in  [ 

Pennsylvania's  Post-96  ROP  plan.  These 
calculations  are  shown  below. 


VOC: 

1. 
2. 

3. 
4. 
5. 

MQx: 

1. 
2. 

3. 

4. 

5. 


1990  ROP  base  year  inventofy  =  1990  base  year  inventory  minus  biogenic  emissions 732-116  =  616  TPD 

1W0«%«tod  base  year  inveritoiy  =  1990  ROP  base  year  inventory  minus  1990  to  1999  Federal  Motor  Ve-  616-39  =  576  TPD 
Note  Conlrol  Program  (FMVCP)  and  Raid  Vapor  Pressure  (RVP)  reductions. 

Required  rachjctions  =  0.5%  x  1990  adjusted  base  year  inventory  0%  x  576  =  0  TPD 

1W9  ROP  target  level  =  1996  target  minus  required  reduction  minus  fleet  turnover  correction  ':"""".  494-0-6  =  488  TPD 

Reductions  needed  (or  ROP  and  to  offset  growth  (rounded  to  nearest  ton)  =  1999  uncontrolled  emissions  625-488  =  137  TPD 
mnus  1999  taigeL 

1990  ROP  base  year  invenlory  (sum  of  all  point,  area,  and  mobile  source  emissions) 440  TPD 

1990  adjusted  base  year  inventory  =  1990  ROP  base  year  inventory  minus  1990  to  1999  FMVCP/RVP  re-  440-20  =  420  TPD 
ductions. 

Required  ntkxAon  =  9%  x  1990  actuated  base  year  inventory 9%  x  420  a  38  TPD 

cl^I!2!!r.*^5?  ^  ^  ^®^  ^^^^  ***•  y**'  inventory  minus  required  reduction  minus  1990  to  1999  440-38-20  =  382  TPD. 
pMVCP/HVP  reductions. 

ReductioTO  needed  tor  ROP  and  to  offset  growth  (rounded  to  nearest  ton)  =  1999  uncontrolied  emissions  455-382  =  73  TPD 
mmus  1999  target 


B.  Gmwth  Projections  (1990-1999) 

States  must  include  control  measures 
in  their  Post-1996  ROP  plans  to  ofbet 
the  emissions  growth  projected  to  occur 
after  1996.  Therefore,  states  must  project 
their  emission  inventories  to  estimate 
emissions  growth  betweoi  1996  and 
1999.  EPA's  docummt  entitled 
"Guidance  on  the  Post-1996  Rate-of- 
Progress  Plan  and  the  Attainment 
Demonstration"  provides  guidance  to 
states  on  how  to  calculate  growth.  The 
projected  inventories  must  reflect 
expected  growth  in  activity,  as  well  as 
ragulatoiy  acticnu  which  will  affect 
emission  levels.  EPA  guidance  provides 
that  emission  pnqactions  for  point 
sources  can  be  baaed  on  inforaoation 
obtained  directly  from  {adlities  and/or 
pennit  applications.  Area  and  mobile 
source  emission  projections  may  be 
develi^ped  from  information  from  local 


planning  agencies.  In  the  absence  of 
source-specific  data,  credible  growth 
bctors  must  be  developed  bom  accurate 
forecasts  of  economic  variables  and  the 
activities  associated  with  the  variables. 
Economic  vpriables  that  may  be  used  as 
indicators  of  activity  growth  are: 
product  output,  value  added,  earnings, 
and  emplojnnent.  Population  can  also  * 
serve  as  a  surrogate  indicator.  Economic 
data  and  models  which  provide 
acceptable  growth  factors  for  emission 
I»ojections  include  the  U.S.  Department 
of  Commerce  Bureau  of  Economic 
Analysis  (BEA)  forecasts  for  states  and 
metropolitan  statistical  areas;  the 
Economic  Growth  Analysis  Systran  (E- 
GAS),  which  models  economic  growth 
and  estimates  conesponding  increases 
in  emissions-producing  activity;  and  the 
Emissions  Preprocessor  System  fat 
urban  airshed  modeling,  which 
produces  spatiaUy  and  temporally- 


resolved  emission  inventories  for  input 
into  urban  airshed  models. 

Growth  Factor  Methodology 

PADEP's  Po8t-96  ROP  plan  uses 
growth  factors  from  the  BEA  projection 
factor  software  (BEAFAC)  for  point 
sources,  most  area  sources,  and  non- 
road  mobile  emissions  sources.  PADEP'a 
Post-96  ROP  plan  assumes  linearity  of 
the  BEA  data,  and  uses  linear 
interpolation  of  BEA  factors  from  the 
years  1988. 1995.  and  2000  to  generate 
estimates  for  1990  and  1999.  BEA  data 
from  1973  and  1979  was  excluded,  sine 
the  economic  changes  in  Pennsylvania 
in  those  years  creates  a  nonlinearity  in 
the  interpolation.  BEA  data  from  2010 
and  2040  was  excluded  because  of 
PADEP's  lack  of  confidoace  in  its 
accuracy. 


1999Eme6ion 


in  EPA's  inve 
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Point  Sdoice  Emissions  Growth 
Calculation 

PADEP  sununed  the  emissions  for 
I  each  2-digit  Standard  Industrial 
Qassifioation  (SIC),  which  is  industrial 
source  category  based,  and  applied  the 
growth  flictor  to  the  entire  emissions 
attribut^le  to  that  2-digit  SIC  grouping. 
For  its  |>t)int  source  inventory, 
PennsylTania  matched  BEA  grovirth 
projectijans  for  57  industrial  categories 
to  simiW  two-digit  SIC  codes  used  in 
I  the  inventory.  All  of  the  BEA  growth 
projecti|:;^  were  increases  except  for 
small  d^faeases  in  nine  categories. 
I  These  an:  metal  mining,  coal  mining, 
oil  and  k  eis  extraction,  tobacco  products. 


apparel,  leather  and  leather  products, 
primary  metal  industries,  electronic  and 
other  electrical  equipment,  and  water 
transportation. 

Area  Source  Growth  Emissions  Growth 
Calculation 

With  the  exception  of  gasoline 
marketing,  growth  factors  from  the 
BEA's  projection  factor  software, 
BEAFAC,  were  used  for  area  sources. 
For  the  most  part,  employment  and 
population  factors  were  utilized. 
Gasoline  marketing  growth  is 
determined  by  growldi  in  vehicle  miles 
traveled  (VMT),  and  is  calculated  using 
MOBILES. 

Appendix  v.— VMT  Growth,  1990-1999 


Nonroad  Engine  Emissions  Growth 
Calculation 

Growth  foctors  from  the  BEA  were 
used  for  non-road  mobile  sources. 

Section  6.5,  Highway  Vehicle  Emissions 
Growth  Calculation 

Vehicle  miles  traveled  (VMT)  growth 
was  projected  by  a  travel-demand 
computer  model  for  the  Philadelphia  . 
area.  The  MOBILES  model  was  run.  and 
then  meshed  with  the  VMT  data  using 
Pennsylvania's  Post  Processor  for  Air 
Quality  (PPAQ)  to  detennine  1999 
projected  highway  emissions.  VMT  data 
for  1990  and  1999  is  siunmarized  in  the 
following  table. 


County 


1990  VMT  (miles) 


12,850,048 
10,147.864 
8.279,044 
16,839.969 
16,485,464 
64,602,389 


1999  VMT  (miles) 


14,829,484 
12,712,974 
10,201,547 
19,653,334 
17,352,364 
74.749,703 


Growth  as  %  of  1990 
VMT  (percent) 


1.15 
1.25 
A23 
1.17 
1.06 
1.16 


Summaiy  of  Projected  Emissions 
Growth,  1990-1999  in  PADEP's  Post-96 
IROPPlva 

The  following  tables  summarize  VOC 
and  NOjc  emissions  growth,  by  source 


sector,  from  the  PADEP's  Post-96  ROP 
plan: 


VCXJ  Emissions  Growth  for  the  Philadelphia  Area.  1990-1999 

[1990  base  year  and  1999  projected  uncontrolled  emission  inventories  (tpd)] 


1990  Emissions 

Growth  

Growth  a$  %  of  1990  Emissions 
1999  EmiBBions 


^oint 


152.75 

9.75 

6.4% 

162.50 


Area 


194.35 

8.51 

4.4% 

202.86 


Highway 


187.89 
-11.03 
-5.9% 
176.86 


Nonroad 


80.56 

2.07 

2.6% 

82.63 


Total 


615.55 
9.30 
1.5% 

624.85 


NOx  Emissions  Growth  for  the  Philadelphia  Area,  1990-1999 

[1990  base  year  and  1999  projected  uncontrolled  emission  inventories  (tpd)) 


1990  Emissions 

I  Growth  .., 

I  Growth  as  %  of  1990  Emissions 

1999  Emissions 


Point 


161.90 
15.59 
9.6% 

177.49 


Area 


47.12 

-0.11 

-0.2% 

47.01 


Highway 


158.32 
-1.94 
-1.2% 
156.38 


Nonroad 


72.20 

2.17 

3.0% 

74.37 


Total 


439.54 
15.71 
3.6% 

455.25 


EPA  ei  '•  iluation:  The 
I  Commoi  1  vealth's  growth  projection 
I  methodologies  are  acceptable,  as  listed 
I  in  EPA's  ^ventory  preparation 
I  guidance  bnd  guidance  for  growth  factor 
estimation. 

I C.  EPA's  ^valuation  of  Control  Measures 

The  pu^se  of  the  Post-1996  ROP 
I  plan  is  to  demonstrate  how  the  State  has 


reduced  emissions  3%  per  year  between 
the  years  1996  and  1999,  for  a  total  9% 
reduction.  In  general,  reductions  toward 
ROP  requirements  are  creditable 
provided  the  control  measures  occurred 
after  1990  and  are  real,  permanent, 
quantifiable  and  federally  enforceable. 
A  short  description  of  each  of  the 
control  measures  selected  by 
Pennsylvania  follows.      " 


Reformulated  Gasoline  (RFC) 

This  is  a  federally  implemented 
control  measure.  Section  211(k)  of  the 
CAA  requires  that,  beginning  January  1, 
1995,  only  reformulated  gasoline  be  sold 
or  dispensed  in  ozone  nonattairunent 
areas  classified  as  severe  or  worse.  As  a 
severe  area,  Philadelphia  benefits  fit)m 
the  emission  reductions  from  this 
program.  PADEP  claims  a  VOC  emission 
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reduction  of  22.41  TPD  and  a  NOx 
reduction  of  0.43  TPD  from  this 
measure. 

Fully  creditable  reductions:  22.41 
TPD  VOC  and  0.43  TPD  NOx. 

Enhanced  I/M 

On  1/28/98,  EPA  granted  conditional 
interim  approval  of  Pennsylvania's 
enhanced  I/M  program.  PADEP  made 
submittals  to  satisfy  all  conditions  of 
this  rulemaking.  On  June  8, 1999,  EPA 
lifted  the  interim  natuire  of  its 
conditional  interim  approval  (64  FR 
30399).  On  June  17, 1999  (64  FR  32411), 
EPA  converted  its  conditional  approval 
of  Pennsylvania's  enhanced  I/M 
program  to  full  approval.  The  emission 
reductions  from  the  fully  approved 
enhanced  I/M  are  fully  creditable. 

Fully  creditable  reductions:  59.28- 
TPD  VOC,  and  32.29  TPD  NOx. 

Federal  Motor  Vehicle  Control  Program 
(FMVCP)  and  Tier  I  Vehicle  Emission 
Standard  (Tier  I) 

This  is  a  federally  implemented 
control  measiue.  The  MOBILES  model 
automatically  applies  FMVCP  controls 
(unless  that  featiire  is  disabled).  PADEP 
claims  a  VOC  emission  reduction  of 
6.92  TPD  and  a  NOx  reduction  of  14.84 
TPD  from  this  measiue. 

Fully  creditable  reductions:  6.92  TPD 
VOC,  and  14.84  TPD  NOx. 

Stage  n  Vapor  Recovery 

EPA  approved  Pennsylvania's  Stage  II 
vapor  recovery  regulation  on  December 
13, 1995  (60  FR  63938).  The  federally 
approved  Stage  II  regulation  requires  the 
use  of  vapor  recovery  nozzles  at  gas 
stations  through  a  phased  compliance 
schedule  but  the  last  group  of  stations 
(pumping  less  than  100,000  gallons  of 
gasolhie  per  month)  were  required  to 
comply  with  this  requirement  by  no 
later  than  Febnuuy  8, 1994  in  all 
moderate  and  above  ozone 
nonattainment  areas.  PADEP  claimed  a 
17.71  TPD  VOC  emission  reduction 
from  the  implementation  of  this 
regulation. 

Fully  creditable  reductions:  17.71 
TPD  VOC. 

ore  NOx  MOU  (Phase  0) 

The  1990  Clean  Air  Act  amendments 
created  the  northeast  Ozone  Transport 
Region  (OTR)  in  recognition  that  ozone 


is  a  regional  problem  that  requires  a 
regional  planning  approach.  The  OTR 
includes  the  States  of  Maine,  New 
Hampshire,  Massachusetts,  Vermont, 
Connecticut,  Rhode  Island,  New  York, 
New  Jersey,  Pennsylvania,  Maryland, 
Delaware,  Washington  DC,  and  portions 
of  northern  Virginia.  The  Ozone 
Transport  Commission  (OTC)  is  a 
planning  body  composed  of 
representatives  of  each  of  the  OTR 
states.  On  September  27  1994,  the  OTC 
initiated  a  major  agreement  to  cut 
emissions  of  NOx  from  power  plants 
and  other  large  stationary  NOx  soiuces. 
The  agreement  put  forth  was  a 
Memorandiun  of  Understanding  (MOU)  - 
that  committed  states  in  the  OTR  to 
reduce  NOx  emissions  in  three  phases. 
The  first  phase  of  NOx  reductions 
outlined  in  the  MOU  was  NOx  RACT 
level  of  control.  The  second  and  third 
phases  are  more  stringent  than  RACT. 
Pennsylvania  was  a  signatory  to  the 
OTC  NOx  MOU,  and  has  adopted  and 
implemented  Phase  II  controls. 

Pennsylvania  adopted  its  OTC  NOx 
MOU  rules,  Title  25  Pennsylvania  Code 
Chapters  121  and  Chapter  123— 
Nitrogen  Oxides  AUowance 
Requirements,  on  September  16, 1997. 
The  requirements  became  effective  on 
November  1, 1997.  PADEP  submitted 
the  rules  to  EPA  as  a  SIP  revision  on 
December  29, 1997.  On  January  26, 
1999,  EPA  proposed  approval  of 
PADEPs  NOx  MOU  rule  (64  FR  3906). 
The  emission  reductions  claimed  by 
Pennsylvania  for  this  control  measure 
are  not  fully  approvable  as  creditable 
toward  ROP  requirements  until  EPA 
takes  final  action  to  fully  approve 
Pennsylvania's  NOx  MOU  regulation 
into  the  SIP.  PADEP's  claims  a  27.37 
TPD  emission  reduction  from  this 
measure. 

Reductions:  27.37  TPD  NOx- 

(not  fully  approvable  as  creditable  until  EPA 
fully  approves  PADEP's  NOx  MOU  rule) 

RACT 

PADEP  claims  a  10  TPD  VOC 
emission  reduction  and  a  6  TPD  NOx 
emission  reduction  from  RACT  controls. 
In  severe  ozone  nonattainment  areas, 
the  Act  requires  RACT  controls  on  all 
VOC  sources  for  which  EPA  has  issued 
a  control  techniques  guideline  (CTG). 
RACT  controls  are  also  required  on  all 


non-CTG  sources  of  VOC  and  on  NOx 
sources  with  the  potential  to  emit  (PTE) 
25  tons  per  year  (TPY)  or  greater.  In  the 
Philadelphia  area,  by  definition,  VOC 
and  NOx  sources  with  PTE  25  PTE  or 
more  are  defined  as  "major  sources." 
Compliance  was  required  by  May  31, 
1995. 

On  February  4, 1994,  PADEP 
submitted  a  revision  to  its  SIP  for  the 
control  of  VOC  and  NOx  emissions  from 
major  sources  (Pennsylvania  Chapters 
129.91  through  129.95).  This  submittal 
was  amended  with  a  revision  on  May  3, 
1994  correcting  and  clarifying  the 
presiunptive  NOx  RACT  requirements 
tmder  Chapter  129.93.  The  SIP  revision 
consists  of  new  regulations  which 
require  sources  that  have  the  PTE 
25TPY  or  more  of  VOC  (not  already 
subject  to  RACT  imder  a  category 
specific  SIP  regulation  developed 
pursuant  to  a  CTG)  or  NOx  in  the 
Philadelphia  area  to  comply  with  RACT 
by  May  31, 1995.  While  the  new 
regulations  contain  specific  provisions 
requiring  major  non-CTG  VOC  and 
major  NOx  sources  to  implement  RACT, 
the  regulations  do  not  contain  specific 
emission  limitations  in  the  form  of  a 
specified  overall  percentage  emission 
reduction  requirement  or  other 
numerical  emission  standards.  Instead, 
the  regulations  contain  technology- 
based  or  operational  "presumptive 
RACT  emission  limitations"  for  certain 
major  NOx  sources.  For  other  major 
NOx  sources,  and  all  subject  major  non- 
CTG  VOC  sources,  the  submittal 
contains  a  "generic"  RACT  provision.  A 
generic  RACT  regulation  is  one  that 
does  not  impose  specific  up-front 
emission  limitations  but  instead  allows 
for  futiue  case-by-case  determinations. 
This  regulation  allows  PADEP  to  make 
case-by-case  RACT  determinations  that 
are  then  submitted  to  EPA  as  revisions 
to  the  Pennsylvania  SIP.  PADEP  takes 
credit  for  emission  reductions  from 
source-specific  controls  on  a  ntunber  of 
VOC  and  NOx  sources  in  the 
Philadelphia  area. 

The  following  table  lists  the  specifc 
sources  that  PADEP  takes  credit  for  in 
the  Post-96  ROP  plan,  and  the  emission 
reductions  claimed  for  each  soiuce. 
Note  that  the  NOx  sources  listed  are  not 
covered  by  the  OTC  NOx  MOU. 


Emission  Reductions  Claimed  for  VOC  and  NOx 


Source 


Fasson— Division  of  Avery 
PECO  Energy— Cfomby  ... 

ICI/NP  

Nofwood  Industries — 


VOC  Reductions 
Claimed  (TPD) 


6.541 

o.oal 

0.27| 
2.121 


'OC  Reductions 
Claimed  (TPD) 
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Emission  Reductions  Claimed  for  VOC  and  NOx— Continued 


Source 


Phitadelpfi^  Baking 

Nabisco  U - 

Continental  Baking 

Total  j/OC  Reductton  Claimed 


Source 


PECO  Ei^rgy— Cromtiy 
Transconlnental  Gas  Pipeline 

Sun  Refiilwig  &  Marketing 

Philadelpji^a  Baking 


rotJk>x 


Reduction  Claimed 


VOC  Reductions 
Claimed  (TPD) 


0.12 
0.33 
0.41 


9.82 


NOx  ReductiofW 
Claimed  (TPD) 


3.62 
0.01 
1.99 
0.01 


5.63 


Pellnia 


On  Feltruary  23. 1998,  E7A  granted 
conditicR^  limited  approval  to 
PADEP'^jgeneric  VOC  and  NOx  RACT 
regulations.  The  conditions  required  to 
be  met  in  order  for  EPA  to  convert  its 
conditicnial  limited  approval  to  limited 
approval  were  that  Pennsylvania  submit 
all  case-l^r-case  RACTs  to  EPA  as  SIP 
revisions:  within  one  year  of  the 
effective  date  of  EPA 's  final  conditional 
approval  (i.e.  by  April  22, 1999),  and 
certify  either  (1)  that  there  are  no 
additioriil  sources  to  which  the  RACT 
requireI^^nt  is  applicable,  or  (2) 
demonstiate  that  the  emissions 
remaining  from  the  sources  subject  to 
the  RACtf  requirements  are  de  minimis. 
On  Apri||22, 1999,  Pennsylvania 
submittra  a  demonstration  to  meet  the 
conditioils  set  forth  in  this  notice.  Once 
EPA  approves  all  of  PADEP's  case-by- 
case  RACT  determinations  as  SIP 
revisions^  EPA  will  convert  its  limited 
approval  ^of  Pennsylvania's  generic 
RACT  n  Je  to  a  full  approval. 

The  reductions  from  RACT  are  not 
fully  apMovable  as  creditable  in  the 
Post  96  |K>P  plan  for  the  Philadelphia 
area  until  EPA  approves  as  SIP  revisions 
those  specific  case-by-case  RACT 
determinations  for  which  credit  is 
claimed!  While  Pennsylvania  has 
submittdd  all  of  the  RACTs  listed  above, 
only  one  of  these  has  been  SIP 
approved-  Because  the  RACT  for  ICI/NP 
is  the  odly  one  approved  into  the  SIP, 
it  is  the  ojoly  source  with  a  fully 
approvanle  creditable  emission 
reductioii^,  0.27  TPY  VOC.  Emission 
reductioois  bom  the  additional  soiuces 
will  become  fully  approvable  as 
creditable  whan  EPA  approves  the 
source-specific  SIP  revisions.  Therefore, 
the  remaining  emission  reductions  that 
PADEP  ^  claimed  (9.82  minus  the 
0.27  froil  Id/NP  =  9.55  TPD  VOC,  and 
5.63  TPDNOx)  are  not  fiilly  approvable 


£is  credifable  imtil  EPA  fully  approves 
each  source-specific  SIP  revision. 

PADEP  needs  3.42  TPD  of  the  6.54 
TPD  VOC  emission  reduction  it  claims 
frt>m  one  soiut:e,  Fasson  (located  in 
Bucks  Coimty)  to  meet  the  1999  ROP 
target.  The  credits  fitjm  the  VOC  and 
NOx  RACT  sources  in  PADEP's  plan 
would  provide  a  buffer  to  ensiu«  that 
the  ROP  tareet  is  met. 

Fully  creoitable  reductions:  0.27  TPD 
VOC 

Additional  reductions:  9.55  TPD  VOC 
and  5.63  TPD  NOx 

(Not  fully  approvable  as  creditable  until  EPA 
fully  approves  the  case-by-case  SIP  revisions) 

Autobody  Refinishing  Coatings 

According  to  EPA's  guidance  and 
proposed  national  autobody  refinishing 
rule,  PADEP  claimed  a  37%  reduction 
from  this  source  categoiy.  PADEP  used 
projected  1999  imcontrolled  VOC 
emissions  of  18.34  TPD  to  calcidate  a  6 
TPD  emission  reduction. 

This  is  a  federally  implemented 
control  measure.  EPA's  final  rule, 
"National  Volatile  Organic  Compound 
Emission  Standards  for  Automobile 
Refinish  Coatings,"  was  published  on 
September  11, 1998  (63  FR  48806).  This 
nUe  will  residt  in  a  36%  VOC  reduction 
for  areas  such  as  Philadelphia  that  are 
ourently  unregulated  for  this  source 
category. 

EPA  reviewed  the  area  source 
emissions  data  and  projections  included 
in  the  plan,  and  determined  that  the 
1999  projected  uncontrolled  VOC 
emissions  for  autobody  refinish  coatings 
is  17.176  TPD. 

Fully  creditable  reductions:  36%  x 
17.176  =  6.18  TPD  VOC 

Consiuner  Products 

PADEP  claims  a  20%  reduction  frtim 
this  control  measure,  and  states  that  the 
1999  uncontrolled  VOC  emissions  from 
this  source  category  are*33  TPD.  This  is 


a  federally  implemented  control 
measure.  The  final  rule  "National 
Volatile  Organic  Compound  Emission 
Standards  for  Consumer  Products,"  (63 
FR  48819),  published  on  September  11. 
1998,  results  in  a  20%  reduction.  EPA 
reviewed  the  area  sotuce  emissions  data 
and  projections  that  PADEP  included  in 
appendix  IV,  Area  Source  Emissions 
Data  and  concluded  that  PA  used  the 
overall  consimier  &  commercial 
products  emission  factor,  6.3  pounds 
per  capita  aimually,  to  calculate  the 
1999  projected  emissions  for  this  soiut:e 
category.  EPA's  consumer  products  rule 
only  covers  a  subset  of  that  source 
category,  and  the  proper  emission  factor 
is  3.9  poimds  per  capita  annually,  as 
specified  in  the  June  22, 1995 
memorandum  from  John  S.  Seitz, 
Director  of  EPA's  Office  of  Air  Quality 
Planning  and  Standards,  entitled 
"Regulatory  Schedule  for  Consumer  and 
Commercial  Products  under  section 
183(e)  of  the  Clean  Air  Act."  Therefore, 
PADEP  overestimated  the  creditable 
emission  reduction  by  a  factor  of  1.62 
(6.3  +  3.9  =  1.62). 

The  1999  projected  imcontrolled 
emission  from  the  entire  consumer 
products  source  category  in  the 
Philadelphia  area  is  33.205  TPD. 
Therefore,  the  1999  uncontrolled 
emissions  from  the  sources  covered  by 
the  consiuner  products  rule  is  20.497 
TPD  (33.205 +  1.62). 

Fully  creditable  reductions:  20%  x 
20.497  =  4.10  TPD  VOC 

Architectural  and  Industrial  Coatings 

PADEP  claims  a  15%  reduction  from 
this  measure,  and  states  that  the 
imcontrolled  emissions  from  this 
category  are  approximately  40  TPD,  and 
&e  resulting  emission  reduction  is  7 
TPD.  This  is  a  federally  implemented 
control  measure.  EPA's  final  rule, 
"National  Volatile  Organic  Compound 
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Emission  Standards  for  Architectural 
Coatings."  (63  FR  48848),  published  on 
Septonber  11, 1998,  results  in  a  20% 
reduction.  EPA  reviewed  the  area  source 
emissions  data  and  projections  that 
PADEP  included  in  appendix  IV,  Aiea 
Source  Emissions  Data,  to  determine  the 
1999  prelected  imcontrolled  VOC 
emissions  for  architectural  coatings. 
Uncontrolled  emissions  from 
architectural  surface  coatings,  high 
performance  industrial  coatings,  and 
other  special  purpose  coatings  total 
36.325. 

Fully  creditable  reductions:  20%  x 
36.325  =  7.27  TPD  VOC 

Treatment,  Storage,  and  Disposal 
Facilities  (TSDFs) 

In  the  plan,  PADEP  states  that  the 
federally-implemented  Phase  II TSDF 
standards  require  93%  control  of 
emissions  from  this  source  category. 
PADEP  states  that,  using  an  80%  rule 
effectiveness  fector,  emission  reductions 
from  this  control  measure  equal  about 
10  TPD.  This  is  a  fedmally  implemented 


control  measure.  EPA  reviewed  the  area 
source  emissions  data  and  projections 
that  PADEP  included  in  appendix  IV, 
Area  Source  Emissions  Data,  to 
determine  the  1999  projected 
uncontrolled  VOC  emissions  for  TSDFs 
to  be  12.689  TPD. 

EPA  promulgated  Phase  I  of  the  TSDF 
national  rule  on  June  21, 1990  (55  FR 
25454).  In  a  May  6, 1993  policy  memo, 
"Credit  Toward  the  15  Percent  Rate-of- 
Progress  Reductions  from  Federal 
Measures,"  from  G.T.  Helms,  Chief, 
Ozone/Carbon  Monoxide  Programs 
Branch  and  Susan  Wyatt,  Chief, 
Chemicals  and  Petroleum  Branch,  to  Air 
Branch  Chiefs,  Regions  I-X,  EPA 
specified  that  the  maximum  reduction 
limit  that  states  could  claim  for  Phase  II 
of  the  national  TSDF  regulation  is  93% 
of  total  TSDF  emissions.  The  Phase  n 
TSDF  rule  was  published  in  the  Federal 
Register  on  December  6, 1994  (59  FR 
62896)  and  subsequently  amended  on 
February  9. 1996  (61  FR  4903)  and 
November  25, 1996  (61  FR  59932).  Final 
compliance  with  the  Phase  II 


requirements  is  required  by  no  later 
than  December  8, 1997.  Using  an  80% 
rule  efiiectiveness  factor,  creditable 
emission  reductions  from  this  control 
measure  equal  9.44  TPD. 

Fully  creditable  reductions:  93%  x 
80%  X  12.698  =  9.44  TPD  VOC. 

D.  EPA  Evaluation  of  Rate  of  Progress 
Plan 

EPA's  review  of  this  Pennsylvania 
submittal  indicates  that  the 
Commonwealth  has  adopted,  submitted 
and  implemented  adequate  measures  to 
achieve  the  Act's  requfred  9  percent 
reduction  in  ozone  precursor  emissions 
between  1996  and  1999  and  offset  VOC 
growth  with  VOC  reductions  in  that 
same  period.  As  shown  in  the  table 
below,  the  emission  reductions  from  the 
measures  in  PADEP's  Post-96  plan  will 
meet  the  9%  requirement.  When  all 
measures  are  fully  SIP  approved,  they 
will  result  in  fully  creditable  emission 
reductions  of  9%  for  NOx  and  0%  for 
VOC. 


the  fimc  s  ne 


Emission  Reductions  in  the  Philadelphia  Post-96  ROP  Plan  (TPD) 

* 

VOC 

NOx 

Fully  creditable 

Not  yet  creditable* 

Fully  creditable 

Not  yet  creditable* 

RFG  

22.41 

59.28 

6.92 

17.71 

0.43 
32.29 
14.84 

Enhanced  l/M 

FMVCP/Tler  1 »...„ 

« 

Stage  11 

NOxMOU 

27  37 

RACT  &  Source-Specific  VOC  Controls 

0.27 
7.27 
6.18 
4.10 
9.44 
133.58 

9.55 

9.55 

47.56 

563 

Consumer  Products 

TSOF  Controls 

Subtotals 

33.00 

Total  Reductions 

143.13 

8056 

Required  Reductions 

137 

73 

'These  emission  reductions  will  not  be  fully  approvable  as  creditable  until  EPA  fully  approves  the  related  control  measures  into  the  Pennsyl- 
vania SIP. 


EPA  cannot  propose  full  approval  of 
the  plan  until  all  imderiying  measures 
from  which  emission  reductions  are 
credited  are  fully  approved  into 
Pennsylvania's  SIP.  Therefore,  EPA 
cannot  fully  approve  the  Post  96  ROP 
plan  until  the  OTC  NOx  MOU  rule  and 
the  source  specific  SIP  revision  for 
Fasson  in  Bucks  County  are  fully 
approved.  EPA  is  proposing  limited 
approval  of  the  Post-1996  ROP  plan  for 
the  Pennsylvania  portion  of  the 
Philadelphia  area  on  the  basis  that  it 
strengthens  the  SIP.  The  limited 
approval  would  remain  until  EPA  fully 
approves  the  NOx  MOU  rule,  and  the 
source-specific  SIP  revision  for  Fasson 
needed  to  meet  the  target. 


EPA  is  soliciting  public  conunents  on 
the  issues  discussed  in  this  document  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  AOOnESSES  section  of 
this  dociunent. 

Proposed  Action 

EPA  is  proposing  limited  approval  of 
the  Post-96  ROP  plan  for  the 
Pennsylvania  portion  of  the 
Philadelphia  severe  ozone 
nonattainment  area,  submitted  by  the 


Commonwealth  of  Pennsylvania  on  July 
31, 1998. 

Administrative  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,-  local,  or  tribal  government, 
unless  the  Federal  government  provides 


action  asldef 
12866,  a^d  i< 
enviitmii^enl 
would  have  i 
children.! 


3  measures  to 


t  yet  credttable* 


ito  ttie  Pennsyl- 
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the  fimc  1 ;  necessary  to  pay  the  direct 
compliance  costs  inoured  by  those 
govemnkents.  If  EPA  complies  by 
consultibg.  E.0. 12875  requires  EPA  to 
provideltp  the  OfBce  of  Management 
and  Buq^et  a  description  of  the  extent 
of  EPA'^  prior  consultation  with 
representatives  of  affected  state,  local, 
and  trib^ii  governments,  the  natiire  of 
their  concerns,  copies  of  written 
commiiucations  firom  the  governments, 
and  a  stii|ement  supporting  the  need  to 
issue  th?i regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  tnd  other  representatives  of 
state,  lof^al,  and  tribal  governments  "to 
provide  imeaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containjiig  significant  imfunded 
mandatM."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordiii^y,  the  requirements  of 
section  lla)  of  E.0. 12875  do  not  apply 
to  this  rule. 


C.  Executive  Order  13045 

Exectmve  Order  13045,  entitled 
"Protecljion  of  Children  firom 
Environi^ental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  AprU  23, 1997), 
applies  to  any  rule  that  the  EPA 
determihbs  (1)  is  "economically 
signific4st,"  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  o^  safety  risk  addressed  by  the 
rule  hasji  disproportionate  effect  on 
childre^-i  ff  the  regulatory  action  meets 
both  criWa,  the  Agoicy  must  evaluate 
the  envijrpnmental  health  or  safety 
effects  qf  the  planned  jule  on  children 
and  expl^  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executiy^  Order  13045  because  it  is  not 
an  econ4»biically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  tb^d  it  does  not  address  an 
environmental  health  or  safety  risk  that 
would  luve  a  disproportionate  effect  on 
chile 

D.  Exec^^  Order  13084 

Unde^  k.0. 13084,  EPA  may  not  issue 
a  regulanon  that  is  not  required  by 
statute,  imat  significantly  afiiacts  or 
uniquely  affects  the  communities  of 
Indian  t^^bal  governments,  and  that 
imposes;  fubstantial  direct  compliance 
costs  oni  those  communities,  unless  the 
Federal  giovemm«it  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incvned  by  the  tribal 
goverm^^ts.  If  EPA  complies  by 
consultitlg,  E.0. 13084  requires  EPA  to 


provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  natiue  of  th^ir  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  tequirvuieats  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  FlexihUity  Art 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  ntuiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  imder 
sections  110  and  301,  and  subchapter  I, 
part  D  of  the  CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Uttion  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 


State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and   ■ 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  this  proposed  approval 
action,  proposing  limited  approval  of 
Pennsylvania's  July  31. 1998  Post-96 
ROP  plan  for  its  portion  of  the 
Philadelphia  severe  ozone 
nonattainment  area,  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  eillier  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Nitrogen  dioxide,  Ozone. 

Dated:  August  12. 1999. 
W.  Nfichael  McCalie. 
Regional  Administrator,  Region  III. 
[FR  Doc.  99-22047  Filed  8-24-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan*  52  and  81 
[CCMW1-0032b;  FRL-6410-8] 

Approval  and  Promulgation  of  Air 
Quality  Implamentation  Plans;  State  of 
Colorado;  Colorado  Springs  Cartoon 
Monoildo  rtedatignation  to 
Attelnrasnt,  Dasignallon  of  Aiaas  for 
Air  Quality  Planning  Purpoaaa,  and    \ 
Approval  of  a  Rslated  Ravlslon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  approval  of 
the  Colorado  Springs  carbon  monoxide 
redesignation  request,  maintenance 
plan,  and  revisions  to  Colorado's 
Regulation  No.  13  "Oxygenated  Fuels 
Prc^iram".  The  redesignation  request 
and  maintenance  plan  were  submitted 
by  the  Governor  on  August  19, 1998. 
llie  revisions  to  Regulation  No.  13  were 
submitted  by  the  Governor  on  October 
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1, 1908.  In  the  Final  Rules  Section  of 
this  Federal  Regislar,  EPA  is  approving 
the  State's  redesignation  request  and 
State  Implementation  Plan  (SIP) 
revisions,  involving  the  maintenance 
plan  and  the  changes  to  Regulation  No. 
13,  as  a  direct  final  rule  without  prior 
pn^rasal  because  the  Agency  views  the 
redesignaticm  and  SIP  revisions  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  apfooval  is  set  forth  in  the  direct 
final  nde.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  no 
further  activity  is  contemplated  in 
relaticm  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
vrill  be  withdravna  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  p«iod  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  September  24, 1999. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, United  States  Environmental 
Protection  Agency,  Region  vni,  999 
18th  Street,  Suite  500,  Denver,  Colorado 
80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday  at  the 
following  office:  United  States 
Environmental  Protection  Agency, 
Region  Vffl,  Air  Program.  999  18th 
Street,  Suite  500,  Denver,  Colorado 
80202-2466. 

FOR  FURTHER  INFORMATKN  CONTACT:  Tim 
Russ,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  United  States 
Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466. 
Telephone  number  (303)  312-6479. 

SUPPLEMENTARY  INFORMATKNI:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  Section  of  this  Federal 
Register. 

Dated:  July  21, 1999. 
lackW.McGraw, 

Acting  Regional  Administrator,  Region  VIII. 
(FR  Doc.  99-21934  Filed  8-24-99;  8:45  am] 
MJJNOCOOEf 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 

[Fm.-6427-l] 

Norlli  CvoNfM:  FkMl  Author  iuliofi  of 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


r:  The  EPA  proposes  to  grant 
final  authorization  fm  die  hazardous 
waste  program  revisions  submitted  by 
North  Carolina.  In  the  "Rules  and 
Regulations"  section  Of  this  Federal 
Register,  EPA  is  audiorizing  the  State's 
program  revisions  as  an  immediate  final 
rule  without  prior  proposal  because 
EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  The  Agency  has 
explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule.  If  EPA  does  not 
receive  adverse  written  comments,  the 
immediate  final  rule  will  become 
efiiective  and  the  Agency  will  not  take 
further  action  on  this  proposal.  If  EPA 
receives  adverse  written  comments.  EPA 
will  withdraw  the  immediate  final  rule 
and  it  will  not  take  effect.  EPA  will  then 
address  public  comments  in  a  later  final 
rule  based  on  this  proposal.  EPA  may 
not  provide  further  opportunity  for 
comment.  Any  parties  interested  in 
commenting  on  this  action  must  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  September  24, 
1999. 

ADDRESSES:  Mail  written  comments  to 
Narindar  Kumar,  Chief,  RCRA  Programs 
Branch,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
The  Sam  Nunn  Atlanta  Federal  Center, 
61  Forsyth  Street.  SW,  Atlanta,  GA 
30303-3104;  (404)  562-8440.  You  can 
examine  copies  of  the  materials 
submitted  by  North  Carolina  diuing 
normal  business  houK  at  the  following 
locations:  EPA  Region  4,  Library,  The 
Sam  Nunn  Atlanta  Federal  Center,  61 
Forsyth  Street,  SW,  Atlanta,  GA  30303- 
3104:  (404)  562-8190,  and  North 
CaroUna  Department  of  Environment 
and  Natiual  Resources,  P.O.  Box  27687, 
Raleigh,  North  Carolina  29201,  (919) 
733-2178. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Narindar  Kiunar,  Chief  RCRA  Programs 
Branch,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
The  Sam  Nunn  Atlanta  Federal  Center, 
61  Forsyth  StrSet,  SW,  Atlanta.  GA 
30303-3104:  (404)  562-8440. 


SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regidations"  section  of  this 
Federal  Register. 

Dated:  August  13, 1999. 
A.  Stanley  MeilHurg, 

Acting  Regional  Administrator,  Region  4. 
[PR  Doc.  99-21826  Filed  8-24-99;  8:45  am] 


ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 

[FRL-642»-«] 

Hazardous  Wasto  Managomont 
Program:  Fhial  AythoriaUon  of  Stato 
Hazaraoua  Waala  Managomont 
Program  Rovteiona  lor  Stato  of 
Louisiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule  and  request  for 

comment. 

SUMMARY:  The  EPA  (also,  "the  Agency" 
in  this  preamble)  is  proposing  to  grant 
final  authorization  to  the  State  of 
Louisiana  for  its  hazardous  waste 
program  revisions,  specifically, 
revisions  needed  to  meet  Resoiuce 
Conservation  and  Recovery  Act  (RCRA) 
Land  Disposal  Restrictions,  which 
contains  Federal  rules  promulgated 
between  November  7, 1986  to  June  30, 
1996.  In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register  (FR), 
EPA  is  authorizing  the  State's  program 
revisions  as  an  immediate  final  rule 
without  prior  proposal  because  the  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments. 
The  Agency  has  explained  the  reasons 
for  this  authorization  in  the  preamble  to 
the  immediate  final  rule.  If  the  EPA 
does  not  receive  adverse  written 
comments,  the  immediate  final  rule  will 
become  effective  and  the  Agency  will 
not  take  further  action  on  this  proposal. 
If  the  EPA  receives  adverse  written 
comments,  a  second  Federal  Register 
doaunent  will  be  published  before  the 
time  the  immediate  final  rule  takes 
effect.  The  second  dociiment  may 
withdraw  the  immediate  final  rule  or 
identify  the  issues  raised,  respond  to  the 
comments  and  affirm  that  the 
immediate  final  rule  will  take  effect  as 
schedvded.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  September  24, 
1999. 


(FR  Doc!  B9-: 
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ON:  For 
ease  seethe 
ished  in  the 
action  of  this 


»r.  Region  4. 
1-99;  8:45  am) 


ADORESJ^ES:  Mail  written  conunents  to 
Alima  Fbtterson,  RegioD-6,  Regional 
Authorisation  Coordinator,  Grants  and 
Authoiitation  Section  (6PD-G), 
Multini^a  Planning  and  Permitting 
Divisio^,  at  the  address  shown  below. 
You  cati  examine  copies  of  the  materials 
submitted  by  the  State  of  Louisiana 
during  normal  business  hours  at  the 
followihg  locations:  EPA  Region  6, 1445 
Ross  Avanue.  Dallas,  Texas  75202-2733, 
(214)  665-6444  ;  or  Louisiana 
Department  of  Environmental  Quality, 
H.B.  Gajlock  Building.  7290 
Bluebonaet,  Baton  Rouge,  Louisiana, 
70810,  j[p04)  765-0617. 
FOR  FUitTHER  INFORMATION  CONTACT: 
Alima  Patterson  at  (214)  665-8533. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
iminediate  final  rule  published  in  the 
"Rules  jajnd  Regiilations"  section  of  this 
Federal  Register. 

Dated;  lune  15, 1999. 
Jerry  ClisDrd, 

Acting  Mgfonal  Administrator,  Region  6. 
[FR  Doc!  99-22042  Filed  8-24-99;  8:45  am) 
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ENVIRO  MMENTAL  PROTECTION 
AGENOr 

40  CFR  >art  300 
[FRL-64^-8] 

Nation«i  Oil  and  Hazardous 
Subataricas  Pollution  Contlngancy 
Plan;  NMonai  Prioritlaa  Liat 


AGENCYt  [Environmental  Protection 

AgencyLi 

ACTI0N:|  fJotice  of  intent  to  delete 

NorthvN^st  Transformer  (Mission/Pole 

Road)  Site  from  the  National  Priorities 

List  Update:  request  for  comments. 

1-* — ■ . — ^ — _ 

SUMMARJ:  The  Environmental  Protection 
Agency  (EPA),  Region  10,  announces  its 
intent  t][  delete  the  Northwest 
Transfonner  (Mission/Pole  Road)  Site  in 
Whatccjiti  Coimty,  Washington,  fi'om  the 
Nation4l|  Priorities  List  (NPL)  and 
request$  I  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
Appendix  B  of  40  CFR  Part  300  which 
is  the  Nl^tional  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuai^t  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  State  of  Washington 
Departitient  of  Ecology  (Ecology)  have 
detem^ited  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environ!]  aent  and,  therefore,  further 


remedial  measures  pursuant  to  CERCLA 

are  not  appropriate. 

DATES:  Comments  concerning  this  Site 

may  be  submitted  on  or  before 

September  24, 1999. 

ADDRESSES:  Comments  may  be  mailed 

to:  Timothy  H.  Brincefield, 

Environmental  Protection  Agency,  1200 

Sixth  Avenue,  Mail  Stop  ECL-115, 

Seattle,  WA  98101. 

Comprehensive  information  on  this 
Site  is  available  through  the  Region  10 
public  docket  which  is  available  fat 
viewing  at  the  NW  Transformer 
(Mission/Pole  Road).  Site  information 
repositories  at  the  following  locations: 
Whatcom  County  Public  Library,  5205 
Northwest  Road,  Bellingham, 
Washington  98226-9092. 
United  States  Environmental  Protertinn 
Agency,  Region  10,  Office  of 
Environmental  Cleanup — Records 
Center,  1200  Sixth  Avenue,  Mail  Stop 
ECL-076,  Seattle,  Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  H.  Brincefield,  U.S.  EPA 
Region  10, 1200  Sixth  Avenue,  Mail 
Stop  ECL-115,  SeatUe,  Washington 
98101,  (206)  553-2100. 
SUPPL£MENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

m.  Deletion  Procedures 

IV.  Basis  of  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA),  Region  10  announces  its  intent  to 
delete  a  site  from  the  National  Priorities 
List  (NPL),  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  Part 
300,  and  requests  comments  to  this 
deletion.  EPA  identifies  sites  on  the 
NPL  that  appear  to  present  a  significant 
risk  to  hiunan  health  or  the 
environment.  As  described  in 
§  300.425(e)(3)of  the  NCP,  sites  deleted 
bom  the  NPL  remain  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  actions. 

EPA  plans  to  delete  the  Northwest 
Transformer  (Mission/Pole  Road)  Site 
("Site")  located  at  the  intersection  of 
Mission  and  East  Pole  Roads  in 
Whatcom  County,  Washington,  from  the 
NPL. 

EPA  will  accept  comments  on  the 
plan  to  delete  this  Site  for  thirty  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

Section  11  of  this  dociunent  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  m  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 


IV  discusses  the  Northwest  Transformer 
(Mission/Pole  Road)  Site  and  explains 
how  the  Site  meets  deletion  criteria. 

n.  NPL  Deletion  Criteria 

Section  300.425  (e)  of  the  NCP 
provides  that  "releases"  (sites)  may  he 
deleted  bom,  or  recategorized  on,  the 
NPL  where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  site  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required; 

(ii)  All  appropriate  Fimd-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate,  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  me  NPL, 
where  hazardous  substances,  pollutants 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
unrestricted  exposure,  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
lie  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment.  In  the  case  of  the 
(Mission/Pole  Road)  Site,  the  Remedial 
Action  for  Soils  achieved  State  and 
Federal  cleanup  lev^s,  and  remedial 
actions  objectives  ana  performance 
standards  designed  to  allow  for 
unrestricted  use  and  imlimited  exposiue 
at  this  Site,  however,  because  of  concern 
about  potential  migration  of  PCBs  in 
groundwater  that  might  have  been 
mobilized  during  the  Remedial  Action, 
EPA  required  at  least  one  five-year 
review  pursuant  to  Section  121  (c)  of 
SARA.  That  review  has  been  completed, 
no  contaminants  of  concern  have  ever 
been  detected  in  groundwater  off  Site  or 
on  the  perimeter  of  the  Site,  and  all 
groundwater  wells  on  Site  have  met 
cleanup  goals  for  at  least  two  years  of 
monitoring. 

Due  to  the  potential  for  the  Site  to  be 
mined  for  gravel  (similar  to  adjacent 
properties),  and  since  small  quantities 
of  low  level  Polychlorinated  Biphenyl 
(PCB)  contamination  is  knoMm  to 
remain  in  soils  (between  1  and  3  parts' 
per  million  remain  in  a  few  places  at 
depths  below  15  feet),  the  periodic 
review  also  concluded  that  certain 
Institutional  Controls  established  in  the 
1991  Consent  Decree  between  the 
United  States,  the  Site  Owner  and  the 
former  Owner/Operators,  should  be 
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maintained.  EPA  has  confirmed  that  the 
required  Institutional  Controls  are  in 
place.  EPA  will  conduct  another 
periodic  review  within  five  years  to 
ensure  that  the  Institutional  Controls 
remain  in  place  and  are  fimctioning  as 
desiened. 

AU  appropriate  actions  luider  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  as  amended,  have  been 
implemented.  No  fiuther  response  is 
appropriate.  The  Site  requires  no 
maintenance,  however  Institutional 
Controls  have  to  be  maintained. 

If  new  information  becomes  available 
that  indicates  a  need  for  further  action, 
EPA  may  require  additional  remedial 
actions.  Whenever  there  is  a  significant 
release  from  a  site  deleted  from  the  NPL, 
the  site  may  be  restored  to  the  NPL 
wdthout  the  application  of  the  Hazard 
Ranking  System. 

IIL  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  Site:  (1) 
The  March  31. 1994,  Preliminary  Close 
Out  Report  and  the  July  27, 1999,  Final 
Close  Out  Report  dociiment  the 
achievement  of  cleanup  goals  and 
protectiveness  of  the  Site;  (2)  The 
Washington  Department  Of  Ecology 
(Ecology)  has  concurred  with  the 
proposed  deletion  decision;  (3)  A  notice 
has  been  published  in  the  local 
newspaper  and  has  been  distributed  to 
appropriate  federal,  state,  and  local 
officii  and  other  interested  parties 
announcing  the  commencement  of  a  30- 
day  public  comment  period  on  EPA's 
Notice  of  Intent  to  Delete;  and.  (4)  All 
relevant  documents  have  been  made 
available  for  public  review  in  the  Site 
information  repositories. 

Deletion  of  tne  Site  from  the  NPL  does 
not  itself  create,  alter  or  revoke  any 
individual  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
information  purposes  to  assist  EPA 
management.  As  mentioned  in  Section 
n  of  this  Notice,  40  CFR  300.425(e)(3) 
states  that  deletion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
future  Fimd-financed  resfionse  actions. 

EPA's  Regional  Office  will  accept  and 
evaluate  public  comments  on  EPA's 
Notice  of  Intent  to  Delete  before  making 
a  final  decision.  The  Agency  will 
prepare  a  Responsiveness  Siunmary  if 
any  significant  public  comments  are 
received. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Fedaral  Register.  GeneraUy,  the  NPL 
will  reflect  deletions  in  the  finial  update 
following  the  Notice.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 


by  EPA's  Regional  Office  in  Seattle, 
Washington. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  Site  summary  provides 
the  Agency's  rationale  for  the  intention 
to  delete  this  Site  frt>m  the  NPL. 

A.  Site  Background 

The  Northwest  Transformer  (Mission/ 
Pole  Road)  Superfund  Site  was  a  former 
transformer  manufactiuing,  service  and 
reclamation  facility  located  on  a  1.6  acre 
property  at  the  intersection  of  Mission 
and  East  Pole  Roads,  in  Whatcom 
County,  just  South  of  Everson 
Washington. 

B.  History 

The  Site  was  placed  on  the  United 
States  Environmental  Protection  Agency 
(EPA)  National  Pricnities  List  (NPL)  in 
1984  imder  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  based  upon  evidence  of  the 
release  of  PCBs  to  the  environment.  In 
May  1985,  EPA  initiated  an  Immediate 
Removal  Action  (IRM)  at  the  Site,  which 
included  removal  of  PCB-contaminated 
soil,  debris,  and  liquids,  and  installation 
of  groundwater  monitoring  wells.  A 
Remedial  Investigation/Feasibility 
Study  (RI/FS)  characterized 
contamination  remaining  at  the  Site  and  - 
recommended  thermal  destruction  of 
PCBs  in  soils  contaminated  with  greater 
than  10  milligrams  per  kilogram  (mg/ 
kg)/parts  per  million  (ppm)  PCBs  (HDR 
1988a;  HDR  1988b}.  In  September  1989, 
EPA  issued  a  Record  of  Decision  (ROD) 
for  a  Remedial  Action  (RA;  EPA  1989). 
The  selected  remedy  included 
excavation,  consolidation,  and 
treatment  via  in-situ  vitrification  (ISV) 
of  approximately  1,200  cubic  yards  of 
soil  contaminated  with  greater  than  10 
ppm  (mg/kg)  PCBs;  placement  of  a  two- 
foot  thick  clean  soil  cover,  abandonment 
of  an  on-Site  well;  sampling  of  on-Site 
wood  structures;  and  implementation  of 
a  groundwater  monitoring  program 
(GWMP). 

Subsequent  to  the  1989  ROD,  an  ISV 
pilot  test  demonstrated  that,  although 
effective,  the  ISV  technology  would  cost 
significanUy  more  than  originally 
anticipated.  Fiuthermore,  additional 
sampling  indicated  that  the  volume  of 
soil  contaminated  by  greater  than  10 
ppm  PCBs  was  significanUy  less  than 
originally  estimated.  Based  upon  these 
factors,  and  the  lack  of  availability  of  a 
full-scale  ISV  unit,  EPA  issued  a 
Proposed  Plan  to  modify  the  Site 
remedy.  In  September  1991,  EPA  issued 
an  Amended  ROD,  selecting  a  remedy 
which  included  ofi'-Site  incineration  of 
soils  contaminated  with  greater  than  50 


ppm  PCBs,  off-Site  landfilling  of  soils 
contaminated  with  between  1  ppm  and 
50  ppm  PCBs,  demolition  of  the  bam 
and  off-Site  disposal  of  bam  debris, 
placement  of  a  two-foot  thick  clean  soil 
cover,  and  possible  institutional 
controls  (EPA  1991).  Based  upon.the 
non-detection  of  PCBs  in  groundwater 
samples  collected  from  both  on-Site  and 
off-Site  wells  immediately  prior  to  the 
issuance  of  the  Amended  ROD,  EPA 
determined  that  no  remedial  action  for 
groundwater  would  be  necessary, 
subject  to  completion  of  the  GWMP  and 
evaluation  of  its  results. 

The  RA  was  completed  in  1993-1994 
as  dociunented  in  the  December  30, 
1994  Remedial  Action  Completion 
report  and  July  27, 1999  Five  Year 
Review  and  Final  Close  Out  Reports. 
The  Site  soil  RA  activities,  including 
remediation  of  the  localized  PCB  "hot 
spot"  discovered  at  depth  in  the  former 
seepage  pit  area,  were  conducted  in  a 
manner  that  achieved  the  EPA  and 
Washington  State  Department  of 
Ecology  (Ecology)  performance 
standards  for  a  non-conditional  Site 
cleanup,  using  the  1  ppm  PCB  cleanup 
level  for  soil  above  the  15-ft  compliance 
depth  and  the  less  than  10  ppm  PCB 
cleanup  level  for  soil  below  the  15-ft 
compliance  depth. 

Groimdwater  monitoring  at  the  Site 
has  been  conducted  both  prior  to  and 
during  RA  activities  (Phase  1),  and 
following  completion  of  RA  activities 
(Phase  2).  The  GWMP  included 
sampling  from  a  total  of  27  wells  (10 
onsite  monitoring  wells  and  17  offsite 
groundwater  supply  wells  in  the 
vicinity  of  the  Site).  No  PCBs  were 
detected  in  any  of  the  offsite 
groimdwater  supply  wells  or  any  of  the 
8  groundwater  monitoring  wells  located 
along  the  perimeter  of  the  Site.  In 
sampling  prior  to  1997,  PCBs  were 
detected  in  one  shallow  on-Site 
monitoring  well  (well  NWT-7S,  located 
just  north/downgradient  of  the  former 
seepage  pit  area).  PCBs  concentrations 
in  groimdwater  samples  collected  from 
well  NWT-7S  sometimes  exceeded  the 
maximiun  contaminant  level  (MCL)  for 
PCBs  in  drinking  water  of  0.5 
micrograms  per  liter  (ug/L).  The  most 
recent  groundwater  sampling  data  (from 
the  last  two  sampling  events),  however, 
indicates  a  lowering  of  the  potential  risk 
posed  by  the  residual  low-level  PCBs 
remaining  at  depth  near  the  former 
seepage  pit  area,  including  the 
attainment  of  two  consecutive 
groundwater  sampling  results  below  the 
State  cleanup  level  based  on  the 
practical  quantitation  limits  (0.25  ug/L 
as  specified  in  the  ROD)  and  the  0.5  ug/ 
L  MCL  for  onsite  wells  as  set  forth  by 
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the  plaii  !for  the  post-RA  groundwater 
monitoilng. 

C.  Charjjcterization  of  Risk 

Prior  |t^  cleanup,  the  environmental 
pathway!  of  concern  was  potential  direct 
contact  lyith  PCBs  in  soils.  The 
estimated  pre-remediation  Site-specific 
potential  cancer  risk  for  soils  ranged 
from  5  \JX  100,000  {5x10"  ')  to  2  In 
10,000  1^x10 --»). 

The  rieknedial  action  for  soils  was 
initiated:  in  1993  and  completed  in  1994 
with  reli^oval  and  off-Site  disposal  of  all 
contamitiation  in  excess  of  State  and 
Federal:  Standards  and  Site-specific 
cleanup  jgoals.  Current  Site  risk  from 
exposure  to  soils  is  below  1x10   *,  and 
the  sur^e  and  shallow  soils  on  Site  are 
safe  for  iknlimited  use  and  unrestricted 
exposure- 
Due  tp  the  possibility  of  deep 
excavatibn  on  Site  in  the  futvue,  the 
Institutii>nal  Controls  on  soils 
established  in  the  1991  Consent  Decree 
betwee^jthe  United  States  and  the  Site 
owners  I  ire  being  maintained  with  slight 
modifid^tions.  In  the  event  of 
excavatSbn  of  soils  below  15  feet,  some 
low  levels  of  residual  contamination 
could  bja  encoimtered  (some  soils  with 
1-3  paitfi  per  million  PCBs  remain  at 
depth).  JFrior  to  any  excavation  below  15 
feet,  Ecbtogy  must  be  notified  and 
proper  p^recautions  must  be  taken  to 
protect  worker  health  and  safety  and  to 
prevent  spread  of  any  residual 
contamination  that  could  pose  a  risk  to 
human  Ihealth  or  the  environment  risk. 

Thouj^  at  the  time  of  the  ROD  no 
groundirater  contamination  had  been 
identifiad,  further  groundwater 
monitofing  was  required  to  determine  if 
there  w|^  any  risk  from  potential 
ingesticjit  of  contaminated  groundwater 
in  the  ejyent  groimdwater  contamination 
migrateid  off  Site  to  downgradient  water 
supply  wells,  or  in  the  event  water 


supply  wells  were  installed  on  Site  in 
the  area  of  the  old  seepage  pit.  No 
groiuidwater  contamination  has  ever 
been  detected  in  wells  off  Site  or  around 
the  perimeter  of  the  Site.  During 
Remedial  Design  and  for  a  time 
subsequent  to  the  Remedial  Action  for 
soils,  groundwater  monitoring  results 
from  one  well  in  the  center  of  the  Site 
showed  evidence  of  contamination 
slightly  in  excess  of  the  Federal  MCL 
and  State  practical  quantitation  limit 
(PQL)  for  PCBs  in  groundwater. 
Analjrtical  data  from  the  last  two  rounds 
of  monitoring  have  confirmed  that  even 
that  one  well  is  below  the  Federal  MCL 
and  State  PQL  such  that  no  remedial 
action  or  further  monitoring  is 
necessary.  The  on-Site  wells  will  be 
abandoned  in  accordance  with  State 
requirements.  To  ensure  against  future 
exposure  to  potential  contamination,  the 
groundwater  Institutional  Controls 
established  in  the  1991  Consent  Decree 
calling  for  notification  of  EPA  prior  to 
use  of  groundwater  horn  the  Site  are 
being  maintained  and  augmented  by  a 
requirement  to  test  the  groundwater  for 
PCBs  and  provide  the  results  to  EPA. 

With  the  implementation  and 
completion  of  all  remedial  activities,  the 
Site  poses  no  further  threat  to  human 
healdi  and  the  environment.  There  are 
no  further  operation  and  maintenance 
activities  to  be  performed  at  the  Site, 
however  Institutional  Controls  must  be 
maintained. 

D.  Public  Participation 

Community  input  has  been  sought  by 
EPA  Region  10  throughout  the  cleanup 
process  at  the  Site.  Information 
repositories  were  established  at  the 
Whatcom  Coimty  Public  Library 
(originally  at  the  Branch  on  Kirsch  Road 
in  Everson,  subsequently  moved  by  the 
Library  to  their  regional  document 
center  in  Bellingham)  and  in  the  EPA 


Regional  Office  in  Seattle.  Fact  sheets 
were  distributed  periodically  before, 
during,  and  after  cleanup.  Proposed 
cleanup  plans  were  issued  in  1989  (for 
the  original  ROD)  and  1991  (for  the 
Amended  ROD).  The  draft  Five  Year 
review  was  shared  with  the  Everson 
City  Council  and  Public  Works 
Department  in  1998  and  the  Final  Five 
Year  Review  is  being  issued  in  August, 
1999. 

A  copy  of  the  Deletion  Docket  can  be 
reviewed  by  the  public  at  the  Whatcom 
County  Public  Library,  or  the  EPA 
Region  10  Superfund  Records  Center. 
The  Deletion  Docket  includes  this 
Notice,  the  ROD.  Amended  ROD, 
Remedial  Action  Completion  Report, 
Five  Year  Review,  and  Final  Site  Close- 
Out  Report.  EPA  Region  10  will  also 
announce  the  availabiUty  of  the 
Deletion  Docket  for  public  review  in  a 
local  newspaper  and  informational  fact 
sheet. 

One  of  the  three  criteria  for  deletion 
specifies  that  EPA  may  delete  a  site 
from  the  NPL  if  "responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required." 
EPA,  with  the  concurrence  of  Ecology, 
believes  that  this  criterion  for  deletion 
has  been  met.  Groundwater  and  soil 
data  from  the  Site  confirm  that  the  ROD 
cleanup  goals  have  been  achieved. 
There  is  no  significant  threat  to  human 
health  or  the  environment  and, 
therefore,  no  further  remedial  action  is 
necessary.  Consequently,  EPA  is 
proposing  deletion  of  this  Site  from  the 
NPL.  Dociunents  supporting  this  action 
are  available  in  the  docket  at  the 
information  repositories.  , 

Dated:  August  18. 1999. 
Charies  Clarke, 

Regional  Administrator.  Region  10. 
[FR  Doc.  99-21938  Filed  8-24-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
pubfic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerx:y  decisions  and 
njKngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functior^  are 
examples  of  documents  appearing  in  ttiis 
section. 


ADVISORY  COMMISSION  ON 
ELECTRONIC  COMMERCE 

MMlings 

The  Advisory  Commission  on 
Electronic  Commerce  was  established 
by  Pub.  L.  105-277  to  conduct  a 
thorough  study  of  federal,  state,  local 
and  international  taxation  and  tariff 
treatment  of  transactions  using  the 
Internet  and  Internet  access  and  other 
comparable  intrastate,  interstate  or 
international  sales  activities.  The 
Commission  is  to  report  its  findings  and 
recommendations  to  the  Congress  no 
later  than  April  21.  2000.  Notice  is 
hereby  given,  that  the  Advisory 
Commission  on  Electronic  Commerce 
will  hold  a  meeting  by  telephone 
conference  call  on  Tuesday.  September 
7, 1999,  beginning  at  2  p.m.  The 
meetings  of  the  Conunission  shall  be 
open  to  the  public.  The  audio  from  this 
meeting  will  be  broadcast  live  on  the 
World  Wide  Web.  Instructions  for 
accessing  this  broadcast  can  be  found  at 
the  Commission  Web  site: 
www.ecommercecommission.org.  A 
verbatim  transcript  of  this  meeting  will 
be  available  on  the  same  Web  site  not 
later  than  Wednesday,  September  8, 
1999. 

Oral  comments  from  the  public  will 
be  excluded  at  this  meeting.  Interested 
persons  are  invited  to  provide 
comments  in  writing  to  the 
Commission.  Written  comments  should 
be  provided  in  accordance  with 
guidelines  published  in  the  Federal 
Register  on  August  13, 1999  (64  FR 
44183). 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  given 
adequate  notice  at  the  Conunission's 
offices  at  3401  North  Fairfax  Dr., 
Arlington,  Virginia  22201-4498. 

A  listing  of  the  members  of  the 
commission  and  details  concerning 
their  appointment  were  published  in  the 


Federal  Register  on  June  9, 1999,  at  64 
FR  30958. 
Heather  Roaenker, 

Executive  Director. 

[FR  Doc.  99-22158  Filed  8-24-99;  8:45  am] 
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AFRICAN  DEVELOPMENT 
FOUNDATION 

Sunshine  Act  MMlIng 

Board  of  Directors  Meeting 

TIME:  12:00  noon-3:00  p.m. 
PLACE:  ADF  Headquarters. 
DATA:  Tuesday,  September  21, 1999. 
STATUS:  Open. 

Agmda 

12:00  noon  p.m. — Chairman's  Report 
1:30  p.m. — ^President's  Report;  New 

Business 
3:00  p.m. — Adjournment 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Dick 
Day,  Coordinator,  Office  of  Policy, 
Planning  and  Outreach,  who  can  be 
reached  at  (202)  673-3916. 
William  R.  Ford. 
President. 

[FR  Doc.  99-22156  Filed  8-23-99;  12:29  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
AeUvitlee:  Propoeed  Collection; 
Comment  Reqijest  Form  FNS-798  and 
FNS-79eA,  WIC  Rnanclal  Management 
and  Participation  Report  with 
Addendum 

agency:  Food  and  Nutrition  Service, 
USD^. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Food  and 
Nutrition  Service's  (FNS)  intention  to 
request  approval  for  revision  of  a 
currently  approved  collection.  Form 
FNS-498,  WIC  Monthly  Financial 
Management  and  Participation  Report. 

The  revision  will  be  named  Form 
FNS-798  and  FNS-798A,  WIC  Financial 
Management  and  Participation  Report 
with  Addfflidum,  and  will  replace  Form 


FNS-498,  WIC  Monthly  Financial 
Management  and  Participation  Report 
and  Form  FNS-227  and  Form  FNS- 
227A,  WIC  Program  Annual  Qoseout 
Report  with  Addendum. 
DATES:  Comments  on  this  notice  must  be 
received  by  October  25, 1999. 
ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used: 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Patricia  N.  Daniels,  Director, 
Supplemental  Food  Programs  Division, 
Food  and  Nutrition  Service,  US 
Department  of  Agriculture,  3101  Park 
Center  Drive.  Alexandria,  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval,  and  will  become  a 
matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
form  and  instructions  should  be 
directed  to:  Patricia  N.  Daniels,  (703) 
305-2749. 
SUPPLEMENTARY  INFORMATION: 

Title:  WIC  Financial  Management  and 
Participation  Report  with  Addendum. 

OMB  Number:  0584-0045. 

Expiration  Date:  10-31-00. 

Tj7>e  of  Request:  Revision  of  a 
Currently  Approved  Collection. 

Abstract:  Section  17(0(4)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C. 
1786(f)(4))  provides  that  "State  agencies 
shall  submit  monthly  financial  reports 
and  participation  data  to  the  Secretary." 
(See  also  7  CFR  246.25(b)(1).)  The 
proposed  WIC  Financial  Management 
and  Participation  Report  (FNS-798) 
would  replace  the  WIC  Monthly 
Financial  Management  and 
Participation  Report  (FNS-498)  as  the 
form  State  agencies  complete  to  comply 
with  this  requirement,  llie  States  and 
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ice  must  be 


FNS  woiild  continue  to  use  the  reported 
infonnatjon  for  program  monitoring, 
funds  management,  budget  projections, 
monitoring  caseload,  policy 
develop^ient,  and  responding  to 
requestsl  ^m  Congress  and  the 
interested  public. 

Additionally,  nonentitlement 
progranU  such  as  the  WIC  Program  are 
required  ito  conduct  an  annual  closeout 
and  recqnciliation  of  grants. 
DepartOMntal  regulations  at  7  CFR 
3016.23(|>)  reqiure  that  "[a]  grantee  must 
liquidate  all  obligations  incurred  under 
the  awatd  not  later  than  90  days  after 
the  end  m  the  funding  period  (or  as 
specified  in  a  program  regulation)  to 
coincide  with  the  submission  of  the 
annual  Financial  Status  Report  (SF- 
269)."  VylC  Program  regulations  at  7 
CFR  240.[l  7(b)(2)  instruct  WIC  State 
agencies  to  "submit  to  FNS,  within  150 
days  after  the  end  of  the  fiscal  year,  final 
fiscal  year  closeout  reports."  The  WIC 
Program  Annual  Closeout  Report  (FNS- 
227)  with  addendum  {FNS-227A)  is 
currendyi  substituted  for  the  SF-269, 
because  a  closeout  form  which 
maintain  the  integrity  of  WIC's  two 
grant  components  (food  and  nutrition 
services: and  administration)  and 
captures  State  agencies'  decisions  to 
shift  WIC  grant  funds  between  Federal 
fiscal  yeejrs  is  needed.  The  final  WIC 
Financial  Management  and 
Particip^on  Report  (FNS-798) 
submitt^^  for  the  year  with  its 
addendi^tn  (FNS-798A)  would  replace 
the  WIC  Program  Annual  Closeout 
Report  (FNS-227)  with  addendum 
(FNS-2?7A)  as  the  substitute  for  the 
SF-269.|'the  consolidated  format  is 
expecte<i|to  reduce  the  reporting  burden 
associated  with  the  annual  closeout  and 
reconciliation  of  grants. 

Estimiite  of  Burden:  Public  reporting 
biuden  for  this  collection  of  information 
is  estimated  to  average  3.1  hours  per 
response!  including  die  time  for 
reviewiAe  instructions,  searching 
existing  {data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  infbnnation. 

Respondents:  Directors  or 
Administrators  of  WIC  State  agencies. 

Estimated  Number  of  Respondents:  88 
respondekits. 

Estimated  Number  of  Responses  per 
Respondent:  Seventeen. 

Estimated  Toted  Annual  Burden  on 
Respondents:  4637.6  hours. 

Dated:  August  12, 1999. 
Samuel  Qkamben,  Jr. 

Administmior,  Food  and  Nvtrition  Service. 
[FR  Doc.  ig|»-21989  Filed  8-24-99;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  ServiM 

Agency  Information  Coiloction 
Activities:  Propoaad  Coiiection; 
Comment  Reqiiaat;  Siqjpiemental 
Fonn  for  Collecting  Taxpayer 
Identifying  Numbers;  Notice 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  conunent  on  the 
Agency's  proposed  information 
collection  of  taxpayer  identifying 
numbers.  The  proposed  collection  is  a 
new  coiiection  of  information. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  25, 
1999. 

ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methods  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Marie  Porter, 
Grants  Management  Division,  Food  and 
Nutrition  Service,  US  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

All.  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
form  and  instruction  should  be  directed 
to  Mark  Porter  at  (703)  305-2847. 
SUPPtEMENTARY  INFORMATION: 

Title:  Supplemental  Form  for 
Collecting  Taxpayer  Identifying 
Numbers. 

OAfB  Number.  Not  yet  assigned. 

Expiration  Date:  3  years  bom  date  of 
approval. 

Type  of  Request  New  collection. 

Abstract  Section  3100(y)  of  the  Debt 
Collection  Improvement  Act  of  1996 
(Pub.  L.  104-134),  codified  at  31  U.S.C. 


3325(d),  requires  Federal  agencies  to 
include  the  taxpayer  identifying  number 
(TIN)  of  all  persons  or  organizations 
they  pay  whenever  a  request  for 
payment  is  submitted  to  Federal 
payment  officials.  Departmental 
Regulation  2100-2  requires  all 
individuals  and  entities  doing  business 
with  USDA  to  furnish  a  TIN.  The 
purpose  of  the  Supplemental  Form  for 
Collecting  Taxpayer  Identifying 
Numbers  is  to  comply  with  Federal  law 
by  enabling  the  Agency  to  legally  obtain 
a  TIN  from  all  persons  and 
organizations  who  are  entered  into  a 
direct  payment  relationship  with  FNS. 

Affected  Public:  Individuals  and 
entities  who  enter  into  a  direct  payment 
agreement  with  FNS  imder  any  of  the 
various  nutrition  and  nutrition 
education  programs  administered  by 
FNS. 

Estimated  Number  of  Respondents: 
800. 

Number  of  Responses  per  respondent 
1. 

Estimated  Total  annual  responses: 
800. 

Hours  per  response:  0.0833. 

Total  Annual  Reporting  Hours:  66.6. 

Number  of  record  keepers:  8. 

Estimated  Annual  hours  per  record 
keeper.  1.0. 

Total  Annual  record  keeping  hours:  8. 

Total  annual  burden  hours:  74.6 
(annual  reporting  horns  plus  annual 
record  keeping  hours): 

Dated:  August  12. 1999. 
Samuel  Chambers,  Jr., 
Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  99-21990  Filed  8-24-99;  8:45  am) 
BIUING  CODE  3410-30-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Whiskey  Campo  Resource 
lAanagement  Project,  Boise  Nationai 
Forest,  Elmore  County,  ID 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  Notice  of  Intent  to 
Prepare  Environmental  Impact 
Statement. 

SUMMARY:  The  proposed  action  for  the 
Whiskey  Campo  Resource  Management 
Project  has  changed.  (The  original 
notice  of  intent  appeared  in  the  Federal 
Register  on  January  5, 1998,  pp.  200- 
201.)  The  fish  passage  improvement 
activities  in  the  original  Whiskey 
Campo  proposed  action  are  being 
implemented  under  Trinity  Fish  Passage 
Restoration  Project  Decision  Memo 
signed  July  22, 1999.  The  Mountain 
Home  Ranger  District  of  the  Boise 
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National  Forest  will  prepare  an 
environmental  impact  statement  (EIS) 
for  the  remaining  portions  of  the 
resource  management  project  in  the 
Whiskey  Campo  project  area,  located 
approximately  5  miles  west  of 
Feathaville,  Idaho,  in  the  middle  to 
upper  elevation  of  the  Trinity  Creek 
watershed.  The  prefect  area 
encompasses  about  12,870  acres  of 
National  Finest  System  land. 
Approximately  5.500  acres  of  the  project 
area  are  located  within  the  Whiskey  Jack 
Inventoried  Roadless  Area  (RARE  No. 
02009),  and  about  900  acres  of  the 
project  area  are  located  within  the 
Rainbow  Inventoried  Roadless  Area 
(RARE  No.  02008).  Access  is  by  Forest 
Development  Road  (FDR)  172.  The 
project  area  is  located  about  130  road 
miles  east  of  Boise,  Idaho. 

The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis.  The  agency  also  hereby  gives 
notice  of  the  environmental  analysis 
and  decisionmaking  mocess  that  will 
occur  on  the  proposal  so  that  interested 
and  affacted  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  final  decision. 

Proposed  Action 

The  proposed  action  is  nearly  the 
same  as  that  published  in  the  Federal 
Segialar  January  5, 1998.  It  does  not 
contain  the  fish  passage  restoration 
activities,  which  are  being  implemented 
under  the  Trinity  Fish  Passage 
Restoration  Project  Decision  Memo.  The 
proposed  action  also  has  more  specific 
activity-related  numbers  than  the 
original. 

Timber  Stand  Management 
Activities — ^Approximately  1,890  acres 
of  forested  land  would  be  commercially 
thinned  and  imderbumed  with  low 
severity  prescribed  fire.  Some  salvage 
harvest  of  large  diameter,  beetle-infested 
Douglas-fir  would  occur  in  these  stands. 
On  approximately  4,580  acres  of 
forested  land,  bark  beede  infested  and 
severely  dwarf  mistletoe  infected  trees 
would  be  salvage  harvested. 

Helicopter  yarding  would  be  done  on 
approximately  5,910  acres.  Skyline 
yarding  would  be  done  on 
approximately  180  acres.  A  combination 
of  tractor  and  off-road  januner 
(excavator)  yarding  would  be  done  on 
approximately  780  acres. 
Approximately  2  miles  of  road  would  be 
constructed  to  access  timber  stands 
proposed  for  treatment.  The  newly 
constructed  roads  woidd  be  closed  to  all 
motorized  use  and  revegetated  foUowing 
the  project.  One  small  advert  on  FDR 
172N  would  be  replaced.  Three 
helicopter  landings  would  be 
constructed  and  revegetated.  Ten 


existing  helicopter  landings  would  be 
used  and  revegetated. 

Aspen  Stand  Rejuvenation — On 
approximately  400  acres  of  aspen  stands 
dispersed  throughout  the  project  area, 
prescribed  fire  and/or  harvest  of 
invading  conifer  trees  would  be  used  to 
rejuvenate  decadent  stands  or  mointain 
vigorous,  young  stands.  These  activities 
would  promote  regeneration  of  aspen 
suckers  and  saplings  and  prevent 
conversion  to  conifer  stands. 

Elk  Habitat  Improvement — 
Approximately  3.5  miles  of  road  in  the 
Spring  Creek  drainage  woidd  be 
decommissioned  (closed  and  removed 
from  the  transportation  system  for 
future  use).  Approximately  5.4  miles  of 
road  in  the  Spring  Creek  drainage  would 
be  modified  from  seasoned  to  year-long 
closure.  Such  closures  would  bring  the 
elk  habitat  effectiveness  of  the  Spring 
Creek  drainage  into  compliance  with  the 
Forest  Plan. 

Fish  Habitat  Improvements — 
Approximately  13.7  miles  of  FDR  172 
would  be  graveled.  Graveling  of  the  road 
surface  would  help  retain  the  fine 
sediment  particles  on  the  road  surface. 

Travel  Safety  Modifications  to  FDR 
172 — ^Approximately  25  "blind"  curves 
and  narrow  road  sections  would  be 
modified  to  improve  sight  distance  and 
provide  sufficient  safe  passing 
opportunities. 

PreUminary  Issues 

Two  preliminary  issues  have  been 
identified. 

Timber  harvest  would  develop  a 
portion  of  the  Rainbow  and  Whiskey 
Jack  Inventoried  Roadless  Areas  (IRA's), 
changing  the  wilderness  attributes  on 
those  portions.  The  developed  portion 
would  not  be  given  future  consideration 
for  wildwness  designation  imder 
current  Forest  Service  guidelines. 

Constructing  roads  in  inventoried 
roadless  areas  is  of  great  concern  to 
some  publics.  This  is  based  on 
landscape  and/or  watershed  level 
concerns  of  an  irreversible  or 
irretrievable  natiue  associated  with 
wildlife  refugia,  watershed  stability, 
recreational  opportimity,  and  overall 
ecological  concerns  that  are  partially 
addressed  by  other  issues  and  effects 
but  not  in  total.  These  landscape  and 
watershed  level  concerns  are  the 
impetus  behind  the  Forest  Service 
temporary  suspension  of  roadbuilding 
in  inventoried  roadless  areas. 

Possible  Alternatives  to  the  Proposed 
Action 

Three  alternatives  to  the  proposed 
action  have  been  identified.  One 
alternative  is  the  no  action  alternatives. 
The  issue  regarding  timber  harvest 


developing  inventoried  roadless  areas 
generated  an  alternative  that  includes 
the  proposed  action's  activities  except 
that  no  activities  would  occur  in  the 
inventoried  roadless  areas  except  for 
prescribed  fire  in  the  Whiskey  Jack 
Inventoried  Roadless  Areas.  'The  issue 
regarding  road  construction  in 
inventoried  roadless  areas  generated  an 
alternative  that  includes  the  proposed 
action's  activities  except  that  no  new 
road  construction  or  ground-based 
losing  systems  would  be  used  in  the 
Whiskey  Jack  or  Rainbow  Inventoried 
Roadless  Areas. 

Dedsfons  To  Be  Made 

The  Boise  National  Forest  Supervisor 
will  decide  the  following:  (1)  Whether 
to  conduct  timber  management  and 
harvest  activities  now  or  to  defer  them 
until  a  later  time;  (2)  if  now,  which 
acres  to  treat  and  which  logging  systems 
to  use;  (3)  what,  if  any,  acres  to  treat 
with  prescribed  fire;  (4)  what,  if  any, 
road  graveling  to  do;  (5)  what,  if  any, 
road  obliteration  and/or  road  closure  to 
do;  and  (6)  what,  if  any,  road 
reconstruction  or  construction  to  do. 

Schedule 

Draft  Environmental  Impact 
Statement  (DEIS).  September  1999. 
Final.  January  2000. 

Public  Invohmnent 

Scoping  was  initiated  in  January  1998 
with  a  Notice  of  Intent  in  the  Federal 
Register,  a  legal  notice  in  The  Idaho 
Statesman,  and  a  letter  to  individuals, 
groups,  and  agencies  who  have 
expressed  an  interest  in  this  type  of 
project.  Comments  were  used  to 
determine  relevant  issues  and  analysis 
needs.  The  same  individuals,  groups, 
and  agencies  were  notified  about  the 
decision  to  revise  the  Whiskey  Campo 
proposed  action,  and  they  received  a 
copy  of  the  Trinity  Fish  Passage 
Restoration  Project  Decision  Memo. 

Conunents 

Written  comments  concerning  the 
revised  project  and  analysis  are 
encouraged  and  shoiUd  be  postmarked 
within  30  days  following  publication  of 
this  aimoimcement  in  the  Federal 
Register.  Comments  received  in 
response  to  this  notice  will  be  released 
in  their  entirety  if  requested  pursuant  to 
the  Freedom  of  Information  Act.  Mail 
comments  to  Jane  Beaulieu,  District 
Planner,  Mountain  Home  Ranger 
District,  2180  American  Legion 
Boulevard,  Mountain  Home,  ID  83647. 
For  further  information,  contact  Frank 
Marsh,  Project  Leader,  at  208-587-7961. 

the  comment  period  on  the  DEIS  will 
be  45  days  bom  the  date  the 


83709. 

Dated:  Akigus 
David  D.|tfttai^ 

Forest  Supnvim 
[FRDoc.4i-21f 
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Enviionj  i  tental  Protection  Agency 
published  the  notice  of  availability  in 
the  FeddMl  Register. 

The  FMest  Service  believes,  at  this 
early  staoe,  it  is  important  to  give 
reviewer^  notice  of  several  court  rulings 
related  ttaj  public  participation  in  the 
enviroiunental  review  process.  First, 
reviewed  of  DEIS's  must  structure  their 
participation  in  the  environmental 
review  df  the  proposal  so  that  it  is 
meaningftil  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NUDC,  4i5  us.  519.  553  (1978).  Also, 
enviromUental  objections  that  could  be 
raised  at  the  DEIS  stage  but  are  not 
raised  u^l  after  completion  of  the  final 
environitt^ntal  impact  statement  may  be 
waived  6t  dismissed  by  the  courts.  City 
ofAngo^h  V.  Hode7, 803  F.2d  1016, 
1002  (9t|^Cir.,  1986)  and  Wisconsin 
Heritag^  Inc.  v.  Harris,  490  F.  Supp. 
1334, 13|^  (E.D.  Wis.  1980).  Because  of 
these  coii^  rulings,  it  is  very  important 
that  thoM  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
commenp  and  objections  are  made 
availably  ito  the  Forest  Service  at  a  time 
when  it  ^ikn  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifyiiag  and  considering  issues  and 
concerns  on  the  proposed  action, 
commeolts  on  the  DEIS  should  be  as 
specific  ^  possible.  It  is  also  helpful  if 
comment^  refer  to  specific  pages  or 
chapters!  ^f  the  draft  statement. 
CommeQis  may  also  address  the 
adequacy]  of  the  DEIS  or  the  merits  of 
the  altertiiatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  lehr  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  N$tional  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.  Comments  received  on  the 
DEIS  wiE  be  released  in  their  entirety  if 
requested  pursuant  to  the  Freedom  of 
Informatit>n  Act. 

KeqionaiUe  Official 

David  D.  Rittenhouse,  Forest 
Supervisor,  Boise  National  Forest,  1249 
South  Vinnell  Way,  Suite  200,  Boise.  ID 
83709.    : 

Dated:  AMgust  12, 1999. 
David  D.  HJmsnhoiws, 

Forest  Supnvnor. 

[PR  Doc.  4f-2167S  Filed  8-24-09;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

FOrastSarvlM 

SM*  RomJ  40  Pro|M:t,  Ocata  National 
Foraat,  llarlon  County,  Florida 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

summary:  The  USDA  Forest  Service  and 
the  Florida  Department  of 
Transportation  (Joint  Lead  Agencies)  are 
issuing  this  notice  to  advise  the  public 
that  an  environmental  impact  statement 
(EIS)  will  be  prepared  for  a  proposed 
highway  project  to  improve  State  Road 
40  in  Marion  County,  Florida.  The 
agencies  invite  written  comments  and 
suggestions  from  Federal,  State,  and 
local  agencies  and  other  Individuais  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action. 
DATES:  A  draft  EIS  is  expected  to  be 
completed  in  December,  2000.  The  final 
EIS  is  scheduled  to  be  completed  in 
December,  2001. 

ADDRESSES:  To  ensure  that  the  full  range 
of  issues  related  to  the  proposed  action 
are  addressed  and  all  significant  issues 
are  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  You  may  request  to 
be  placed  on  the  project  mailing  list  or 
direct  questions,  comments  and 
suggestions  to  Ms.  Heather  Bradshaw- 
Ells,  Project  Manager,  Florida 
Department  of  Transportation,  719  S. 
Woodland  Blvd.  DeLand,  Florida  32720. 
telephone  (904)  943-5391. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Thorsen,  District  Ranger,  Seminole 
Ranger  District,  Ocala  National  Forest, 
40929-SR 19.  Umatilla.  Florida  32784, 
telephone  (352)  669-3153;  Mr.  Larry 
Perry,  Florida  Department  of 
Environmental  Protection,  District  3, 
Apopka,  Florida  32714,  telephone  (407) 
884-2000. 

SUPPLEMENTARY  MF0RMAT10N:  The 
proposed  action  is  to  improve  State 
Road  40  from  the  end  of  the  existing 
four  lanes  in  Silver  Springs.  Marion 
County.  Florida  to  Coimty  Road  314A  in 
Marion  County,  Florida,  a  distance  of  10 
miles.  Improvements  to  the  corridor  are 
considered  necessary  to  provide  for 
projected  traffic  deinands.  The  route 
proposed  by  the  Florida  Department  of 
Transportation  crosses  a  portion  of  the 
Ocala  National  Forest  in  Marion  County 
and  involves  a  distance  of  5.6  miles 
within  National  Forest  Boundaries.  The 
western  leg  segment  (4.4  miles)  is 
located  adjacent  to  the  boundaries  of 
Silver  River  State  Park  which  is 
managed  by  the  Florida  Department  of 
Environmoital  Protection.  The  USDA 


Forest  Service  and  Florida  Department 
of  Transportation  will  be  joint  lead 
agencies  in  preparing  the  EIS.  The 
Florida  Department  of  Environmental 
Protection  and  the  United  States  Coast 
Guard  Mrill  be  cooperating  agencies.  The 
Forest  Supervisor  for  the  National 
Forest  in  Flonda  will  decide  whether  or 
not  to  permit  an  additional  easement 
across  national  forest  lands  for  the 
portion  of  the  project  within  national 
forest  boundaries.  The  Florida 
Department  of  Transportation  will 
decide  whether  or  not  to  improve  the 
highway  and  if  so,  the  extent  of  the 
improvement. 

Newsletter  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State  and 
local  agencies,  and  to  organizations  and 
citizens  who  express  interest  in  this 
proposal.  In  addition,  pubUc  meetings 
and  workshops  will  be  scheduled,  and 
a  web  site  established  to  provide  the 
opportunity  for  public  input  throughout 
the  process.  Preliminary  issues  include 
the  impacts  of  the  project  on  wildlife, 
weUands,  vegetative  communities,     ♦ 
visual  resources,  public  safety,  and 
possible  futtire  development  of  related 
road  projects.  Possible  other  alternatives 
under  consideration  include:  taking  no 
action,  widening  to  a  four  lane  divided 
hi^way  or  alternative  corridors. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protect  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  The  Forest  Service 
believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vennont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Hodel,  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc..  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interOTted  in  this  proposed  action 
partidiMte  by  the  close  of  the  comment 
period  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  thmp  and 
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respond  to  them  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considoing  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  possible.  It  is  also 
helpful  if  comments  refisr  to  specific 
pages  or  ch^ters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statraient  or  the  merits  of  the 
altnnatives  fcniBulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refor  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  [Hocedural  inovisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  August  18. 1999. 
ManhrnKmawmofey, 

Forest  Supervisor,  National  Forests  in  Florida. 
(FR  Doc.  9»-21995  Filed  8-24-99;  8:45  am] 
MUaiQ  CODE  Mie-ii-ii 


conmoaiOH  on  civil  rights 


I  and  Notice  of  Public  Meeting 
of  ttie  Maryland  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Maryland  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  4:00  p.m.  on  September 
15. 1999.  at  the  Howard  County  Office 
of  Hmnan  Rights.  6751  Coliunbia 
Gateway  Drive.  Columbia,  Maryland 
21046.  The  piupose  of  the  meeting  is: 
(1)  activity  planning  for  forum  series 
proiect;  (2)  monitoring  updates  on 
employment  and  disability  issues;  (3) 
status  update  on  "City  Services,  Public 
Safety,  and  the  Justice  System-Ek) 
Korean  American  Storeowners  in 
Baltimore,  Maryland,  Get  Equal 
Treatment?"  and  (4)  briefing  on  civil 
rights  developments  in  Howard  Coimty 
by  invited  speakers. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 


language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  17, 1999. 
Carol-Lee  Hnriejr, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  99-22018  Filed  8-24-99;  8:45  am] 
MJJNQ  COK  OSS-tl-P 


COMMISSION  ON  CIVH.  RIGHTS 

Notice  of  Amendment  of  PuMIc 
Meeting  of  the  Mieeouri  Adviaory 


Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  tl^e 
Missouri  Advisory  Committee  to  the 
Commission  on  August  24, 1999,  was 
erroneously  reported.  The  day  of  the 
meeting  is  August  26, 1999,  convening 
bom  3:00  p.m.  and  adjourning  at  5:00 
p.m. 

The  second  notice  for  the  meeting  was 
annoimced  in  the  Federal  Register  on 
Wednesday,  July  21, 1999,  FR  Doc.  99- 
18507,  64  FR,  No.  139,  p.  39114. 

Persons  desiring  additional 
information  should  contact  Melvin  L. 
Jenkins,  Director  of  the  Central  Regional 
Office,  913-551-1400  (TDD  913-551- 
1414). 

Dated  at  Washington,  DC,  August  19, 1999. 
Carol-Lee  Hurley, 

Chief,  Regional  Progmms  Coordination  Unit. 
[FR  Doc.  9»-22017  Filed  8-20-99;  1:16  pm] 

BNJJNQ  CODE  SSaS-OI-P 


DEPARTMENT  OF  COMMERCE 

Submieaion  for  OMB  Review; 
Comment  Requeat 

The  Department  of  Commerce  (DOC 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 


Title:  Manufacturing  Extension 
Partnership  Information  Reporting. 
Agency  Fonn  Number:  None. 
OMB  Approval  Number:  None. 
Burden:  4,944  hours. 

Average  Hours  Per  Response:  Ranges 
between  .03  and  24  hours  depending  on 
the  requirement.  Most  respondents  will 
average  68  hours  on  an  annual  basis. 

Needs  cmd  Uses:  The  Manufacturing 
Extension  Partnership  Program  purpose 
is  to  strengthen  the  global 
competitiveness  of  U.S. -based 
manufacturing  by  providing 
information,  decision  support,  and 
implementation  assistance  to  smaller 
manufacturing  firms  in  adopting  new, 
more  advanced  manufacturing 
technologies,  techniques,  and  business 
best  practices.  The  purpose  of  this 
proposed  comprehensive  reporting 
system  Mdll  be  to  obtain  information  to 
determine  whether  the  investment  in 
the  Centers  is  providing  efficient  and 
effective  transfer  of  technology  to 
smaller  manufactiuers  in  the  United 
States. 

Affected  Public:  Not-for-profit 
institutions,  federal  government,  state, 
local  or  tribal  government. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Virginia  Huth, 
(202)  395-6929. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  Office  of 
the  Chief  hiformation  Officer,  (202)  482- 
3272,  Department  of  Commerce,  Room 
5033, 14th  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230  (or  via 
the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Virginia  Huth,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  D.C. 
20230. 

Dated:  August  20, 1999. 
Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  99-22037  Filed  8-24-99;  8:45  am] 
MUJNG  COOe  3S10-13-P 


DEPARtllMEr 
intema|i6nal 
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DEPARjIjMENT  OF  COMMERCE 

intamafilBfMl  Trade  Administration 

[A-427-iJI6.  A-633-ei7,  A-660-805,  A-475- 
826,  A  sag  0<7.  A-68&-636,  C-427-617,  C- 
533-ei8|  C-S60-806.  C-475-827,  C-«80- 

•^.   li 

PoatpoHMnant  of  Hnal  Antidumping 
Duty  DMarminationa:  Certain  Cut-to- 
Langlti  KfartKMirQuailty  Steal  Plata 
Product  From  Franca,  India, 
Indona^la,  Italy,  Jafian  and  Korea; 
Poatpommant  of  Hnal  Countervailing 
Duty  DMarmlnationa:  Certain  Cut-to- 
Langth  CartMNvOuality  Steel  Plata 
Productt  From  Franca,  India, 
IndonaMB,  Italy,  and  Korea;  and 
Amandaiant  of  ttia  Preliminary 
Datarm|ilatlon  of  Sales  at  Laaa  Than 
Fair  Valjf^:  Certain  Cut-to-Lengtti 
CartMnjOuallty  Steal  Plata  Pioducta 
From  IniQonaala 


AGENCY^  ^port  Administration,  ■ 
Intematlpnal  Trade  Administration, 
Departn^^nt  of  Commerce. 
SUMMARY!:  On  July  26, 1999,  the 
Departn^0nt  of  Ck)mmerce  (the 
E)epartn|tot)  published  in  the  Federal 
Registeil  Its  preliminary  affirmative 
determitiations  in  the  coimtervailing 
duty  investigations  of  certain  cut-to- 
length  carbon-quality  steel  plate 
product^  from  France,  India,  Indonesia, 
Italy,  ankl  the  Republic  of  Korea  (see 
Preliminbry  AffUmative  Countervailing 
Duty  DepBrminatioiKind  Alignment  of 
Final  Countervailing  Duty 
Determmotion  With  Final  Antidumping 
Duty  D^rmination:  Certain  Cut-to- 
Length  Oarbon-Quality  Steel  Plate  From 
France,  C^  FR  40430  (July  26, 1999), 
India  (6f  FR  40438),  Indonesia  (64  FR 
40457),  Italy  (64  FR  40416),  and  the 
Republi^' of  Korea  (64  FR  40445)).  These 
notices  Uigned  the  schedules  for  the 
final  determinations  with  the 
companion  antidumping  investigations. 
On  July  39, 1999^  the  Department 
published  in  the  Federal  Register  its 
preliminary  determinations  in  the 
antidiunping  duty  (AD)  investigations  of 
certain  QUt-to-length  carbon-quality  steel 
plate  pr<>4ucts  from  France,  India, 
Indonesia,  Italy,  Japan,  and  the  Republic 
of  Koreai  (see  I^liminary  Determination 
of  Sales  i^t  Less  Than  Fair  Value:  Certain 
Cut-to-Langth  Carbon-Quality  Steel 
Plate  Products  From  France,  64  FR 
41198  Oiily  29, 1999),  India  (64  FR 
41202)  I^onesia  (64  FR  41206),  Italy 
(64  FR  411213),  Japan  (64  FR  41218),  and 
the  Republic  of  Korea  (64  FR  41224)). 
Respond*  ints  in  each  of  the  AD 
investigi  ions  requested  that  the 
Departni(  mt  postpone  its  final 
determii  i  itions  by  sixty  days.  In 
additionl,  the  respondents  in  the  AD 


investigations  of  France,  Italy,  and 
Korea  alleged  that  the  Department  made 
ministerial  errors  in  its^reliminary 
determinations  for  those  countries. 
Furthermore,  the  petitioners  alleged  that 
the  Department  made  ministerial  errors 
in  its  preliminary  AD  determination  for 
Indonesia. 

In  response  to  the  respondents' 
requests,  the  Department  is  postponing 
the  final  determinations  in  the  above- 
referenced  investigations.  Furthermore, 
after  reviewing  the  ministerial  error 
allegations,  the  Department  is  amending 
its  preliminary  AD  determination  with 
respect  to  Indonesia  only. 
EFFECTIVE  DATE:  August  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  individuals  of  Import 
Administration,  International  Trade 
Administration,  U.S.  Etepartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington  DC  20230: 
James  Terpstra  at  (202)  482-3965 
regarding  cases  A-427-816,  A-533-817, 
and  A-580-836;  Wendy  Frankel  at  (202) 
482-5849  regarding  cases  A-475-826, 
and  A-588-847;  Irene  Darzenta 
Tzafolias  at  (202)  482-0922  regarding 
case  A-560-805;  Roy  Malmrose  at  (202) 
482-5414  regarding  case  C-427-817; 
and  Richard  Herring  at  (202)  482-4149 
regarding  cases  C-533-818,  C-560-806, 
C-475-827,  and  C-580-837. 
SUPPLEMENTARY  INFORMATION: 

Hie  Applicable  SUtute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition,  all 
citations  to  the  Department's  regulations 
are  to  the  regulations  at  19  CFR  Part  351 
(1999). 

Scope  of  the  Investigations 

The  products  covered  by  the  scope  of 
these  investigations  are  certain  hot- 
rolled  carbon-quality  steel:  (1)  Universal 
mill  plates  (i.e.,  flat-rolled  products 
rolled  on  four  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150  mm  but 
not  exceeding  1250  mm,  and  of  a 
nominal  or  actual  thickness  of  not  less 
than  4  mm,  which  are  cut-to-length  (not 
in  coils)  and  without  patterns  in  relief), 
of  iron  or  non-alloy-quality  steel;  and  (2) 
flat-rolled  products,  hot-rolled,  of  a 
nominal  or  actual  thickness  of  4.75  mm 
or  more  and  of  a  width  which  exceeds 
150  mm  and  measiues  at  least  twice  the 
thickness,  and  which  are  cut-to-length 
(not  in  coils).  Steel  products  to  be 
included  in  the  scope  are  of  rectangular, 
square,  circular  or  other  shape  and  of 


rectangular  or  non-rectangular  cross- 
section  where  such  non-rectangular 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e.,  products  which 
have  been  "worked  after  rolling") — for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges.  Steel 
products  that  meet  the  noted  physical 
characteristics  that  are  painted, 
varnished  or  coated  vtith  plastic  or  other 
non-metallic  substances  are  included 
within  this  scope.  Also,  specifically 
included  in  this  scope  are  high  strength, 
low  alloy  (HSLA)  steels.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titaniiun.  vanadium, 
and  molybdenum.  Steel  products  to  be 
included  in  this  scope,  regardless  of 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definiliuos,  are 
products  in  which:  (1)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements,  (2)  the 
carbon  content  is  two  percent  or  less,  by 
weight,  and  (3)  none  of  the  elements 
listed  below  is  equal  to  or  exceeds  the 
quantity,  by  weight,  respectively 
indicated:  1.80  percent  of  manganese,  or 
1.50  percent  of  sihcon,  or  1.00  percent 
of  copper,  or  0.50  percent  of  aluminum, 
or  1.25  percent  of  chromium,  or  0.30 
percent  of  cobalt,  or  0.40  percent  of 
lead,  or  1.25  percent  of  nickel,  or  0.30 
percent  of  tungsten,  or  0.10  percent  of 
molybdenum,  or  0.10  percent  of 
niobium,  or  0.41  percent  of  titanium,  or 
0.15  percent  of  vanadiiun.  or  0.15 
percent  zirconium.  All  products  that 
meet  the  written  physical  description, 
and  in  which  the  chemistry  quantities 
do  not  equal  or  exceed  any  one  of  the 
levels  listed  above,  are  within  the  scope 
of  these  investigations  unless  otherwise 
specifically  excluded.  The  following 
products  are  specifically  excluded  from 
these  investigations:  (1)  Products  clad, 
plated,  or  coated  with  metal,  whether  or 
not  painted,  varnished  or  coated  with 
plastic  or  other  non-metallic  substances; 
(2)  SAE  grades  (formerly  AISI  grades)  of 
series  2300  and  above;  (3)  products 
made  to  ASTM  A710  and  A736  or  their 
proprietary  equivalents;  (4)  abrasion- 
resistant  steels  (i.e.,  USS  AR  400.  USS 
AR  500);  (5)  products  made  to  ASTM 
A202,  A225,  A514  grade  S,  A517  grade 
S,  or  their  proprietary  equivalents;  (6) 
ball  bearing  steels;  (7)  tool  steels;  and  (8) 
silicon  manganese  steel  or  silicon 
electric  steel. 

The  merchandise  subject  to  these 
investigations  is  classified  in  the 
HTSUS  under  subheadings: 
7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
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7210.70.3000,  7210.90.9000, 
7211.13.0000.  7211.14.0030, 
7211.14.0045.  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000,  7225.40.3050. 
7225.40.7000.  7225.50.6000. 
7225.99.0090.  7226.91.5000. 
7226.91.7000.  7226.91.8000. 
7226.99.0000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Postponement  of  the  Final 
Detnminationa 

hi  accordance  with  section 
735(a)(2)(A)  of  the  Act.  during  July  and 
August.  1999.  exporters  accoimting  for  a 
significant  proportion  of  the  exports  of 
subject  merchandise  from  each  of  the 
coimtries  named  in  the  above- 
referenced  AD  investigations  requested 
that  the  Department  postpone  its  final 
determinations  until  135  days  after 
publication  of  its  preliminary 
determinations.  These  same  exporters 
also  requested  that  the  Department 
extend  provisional  antidumping 
measures  bom  a  four-month  period  to 
not  more  than  six  months  pursuant  to 
section  733(d)  of  the  Act.  Accordingly, 
the  Department  has  decided  to  extend 
the  final  determinations  in  the  above- 
referenced  AD  investigations  because 
for  each  investigation  (1)  the 
Department's  preliminary  determination 
was  affirmative  for  at  least  one  exporter 
requesting  a  postponement,  (2)  the 
exporters  requesting  the  postponement 
account  for  a  significant  proportion  of 
the  exports  of  subject  merchandise  from 
their  respective  coimtries.  and  (3)  no 
compelling  reasons  exist  for  the 
Department  to  deny  the  exporters' 
requests  for  a  postponement.  Therefore, 
the  Department  has  decided  to  postpone 
the  final  determinations  imtil  not  later 
than  135  days  after  publication  of  the 
preliminary  determinations  in  the 
Federal  Register.  The  postponed  final 
determinations  will  be  due  on  December 
11. 1999.  Suspension  of  liquidation  will 
be  extended  accordingly. 

In  addition,  because  the 
countervailing  duty  investigations  of 
Certain  Cut-to-Lei^^h  Carbon-Quality 
Steel  Plate  Products  From  France.  India. 
Indonesia,  Italy  and  Korea  have  been 
aligned  with  the  antidumping  duty 
investigations  undw  section  705(a)(1)  of 
the  Act.  the  time  limit  for  completion  of 
the  final  determinations  in  the 
countervailing  duty  investigations  will 
be  the  same  date.  December  11. 1999,  as 
the  final  determinations  of  the 
concurrent  antidumping  investigations. 


Amended  Pidiminary  Detomination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carimn-Quality  Steel 
Plate  Producti  From  Indonesia 

On  July  28. 1999.  Bethlehem  Steel 
Corporation  and  U.S.  Steel  Group,  a  unit 
of  USX  Corporation,  two  of  the 
petitioners,  alleged  that  the  Department 
made  certain  ministerial  errors  in 
calculating  the  cost  of  production  used 
in  the  preliminary  AD  determination  for 
the  Indonesian  respondent  PT  Gimawan 
Dianjaya  Steel  (Gunawan)/PT  Jaya  Pari 
Steel  Corporation  (Jaya  Pari).  None  of 
the  respondents  in  the  AD  investigation 
of  Indonesia  alleged  any  ministerial 
errors  nor  did  they  comment  on 
petitioners'  ministerial  error  allegation. 
The  Department  has  reviewed  its 
preliminary  calculations  for  Gunawan/ 
Jaya  Pari  and  agrees  that  it  made  certain 
ministerial  errors  within  the  meaning  of 
19  CFR  351.224(f)  (for  further  detail  see 
the  Memorandum  Regarding  Ministerial 
Error  Allegations  bom  The  Team  to 
Louis  Apple.  Director,  Office  n,  AD/ 
CVD  Enforcement  I,  dated  August  9. 
1999).  In  addition,  the  Department  finds 
these  ministerial  errors  to  be  significant 
as  defined  by  19  CFR  351.224(g).  A 
significant  ministerial  error  is  defined  as 
a  correction  which,  singly  or  in 
combination  Mnth  other  errors,  (1) 
would  resiUt  in  a  change  of  at  least  five 
absolute  percentage  points  in,  but  not 
less  than  25  percent  of,  the  weighted 
average  dumping  margin  calculated  in 
the  original  (erroneous)  preliminary 
determination;  or  (2)  would  result  in  a 
difference  between  a  weighted-average 
dumping  margin  of  zero  or  de  minimis 
and  a  weighted-average  dumping 
margin  of  greater  than  de  minimis  or 
vice  versa.  Therefore,  the  Department  is 
amending  its  preliminary  AD 
determination  with  respect  to  Gunawan/ 
Jaya  Pari  in  accordance  with  19  CFR 
351.224(e).  Because  the  Department 
based  the  weighted-average  margin  for 
all  Indonesian  manufactures/exporters 
of  the  merchandise  imder  investigation, 
other  than  PT  Krakatau  Steel,  on 
Gunawan/Jaya  Pari's  weighted-average 
margin,  the  Department  is  also 
amending  the  "all  others"  margin.  As  a   . 
result  of  the  correction  of  these 
ministerial  errors,  the  Department  has 
determined  that  the  following  amended 
weighted-average  dumping  margins 
apply  for  Indonesia: 


Amended 

weighted- 

Manufacturer/Expofter 

average 

margin 

(perMnt) 

All  Others 

43.59 

Amended 

weighted- 

Manufacturer/Exporter 

avefage 

margin 

(percent) 

Gunawan  Dianjaya  Steel/PT 

Jaya  Pari  Slaei  Coiporation  .. 

43.59 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  the  Department  has  notified  the 
ITC  of  the  amended  AD  determination. 
If  the  final  determinations  are 
affirmative,  the  ITC  will  determine 
whether  imports  of  the  merchandise 
under  investigation  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  the  preliminary 
determinations  or  45  days  after  the  final 
determinations. 

Public  Comment 

Interested  parties  may  submit  case 
briefs  or  other  written  comments  for  a 
particular  investigation  to  the  Assistant 
Secretary  for  Import  Administration  by 
no  later  than  seven  days  after  receipt  of 
all  verification  reports  issued  in  that 
investigation.  Parties  may  submit 
rebuttal  briefs,  limited  to  issues  raised 
in  case  briefs,  Mrithin  five  days  after  the 
deadline  for  filing  case  briefs.  A  list  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act. 
the  Department  will  hold  a  public 
hearing  for  each  investigation,  if 
requested,  in  order  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Any  hearings  will  be  held  at  the 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230.  The  date.  time, 
and  room  number  for  the  hearings  is  to 
be  determined.  Parties  should  confirm 
by  telephone  the  date,  time,  and  room 
niunber  for  each  hearing  48  hours  before 
the  hearing  is  to  begin.  Interested  parties 
who  wish  to  request  a  hearing,  or  to 
participate  if  one  is  requested,  must 
submit  a  written  request  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Commerce.  Room 
1870.  no  later  than  August  28. 1999. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  At 
the  hearing,  each  party  may  make  an 
affirmative  [wesentation  only  on  issues 
raised  in  that  party's  case  brief,  and  may 
make  rebuttal  presentations  only  on 
arguments  included  in  that  party's 
rebuttal  brief.  See  19  CFR  351.310(c). 


Acting  Asiistar 
Adminismtion 
[FR  Doc.  199-22 
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The  De  partment  is  publishing  this 
notice  of  postponement  of  the  final 
determinations  and  amendment  to  the 
prelimiil»ry  AD  determination  for 
Indonesia  piusuant  to  section  735(a)  of 
the  Act  and  19  CFR  351.210(g)  and  19 
CFR  35^.224(e). 

Dated:  {August  17.  1999. 
Bernard  parreau. 

Acting  A^$istant  Secretary  for  Import 

Administiition. 

[FR  Doc.  99-22082  Filed  8-24-99:  8:45  am] 
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DEPARTiMENT  OF  COMMERCE 
International  Trade  Administration 

4,  A-428-816,  A-40S-802,  C-412- 
17] 


-To-Length  Cart>on  Steel 
I  Finland,  Germany  and  the 
United  Kingdom:  Final  Results  of 

Circumstances  Antidumping 
Countervailing  Duty  Revievvs, 
ion  of  Orders  In  Part 


AGENCY:!  Import  Administration, 
International  Trade  Administration, 
Departmant  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed  circumstances  antidumping  " 
duty  and  countervailing  duty  reviews, 
and  revO<:ation  of  orders  in  part. 


^ 


SUMMAR|i  On  May  12, 1999,  the 
Department  of  Commerce  (the 
Departnjent)  received  a  request*^ 
behalf  of  Bethlehem  Steel  Corporation 
and  U.S,  Steel  Group — a  unit  of  USX 
Coiporaiion  (Bethlehem  &  U.S.  Steel), 
petitioners  in  these  cases,  for  changed 
circumstances  antidumping  (AD)  and 
countervailing  duty  (CVD)  reviews  and 
an  intent  |to  revoke  in  part  the  AD  and 
CVD  orders  with  respect  to  specific  cut- 
to-length  carbon  steel  plate  from 
Germany  and  the  United  Kingdom  and 
the  AD  ^rder  with  respect  to  specific 
cut-to-length  carbon  steel  plate  from 
Finland.  A  telephone  conversation  on 
May  17,  |:<999,  with  counsel  on  behalf  of 
all  otheri  petitioners  (Inland  Steel 
Industries,  Inc.,  LTV  Steel  Company, 
Inc.,  National  Steel  Corporation,  AK 
Steel  Corporation,  Gulf  States  Steel  Inc. 
of  Alabama,  Sharon  Steel  Corporation, 
and  WCI  Steel  Inc.)  confirmed 
petitionees'  lack  of  interest  in  the 
continu4^on  of  the  AD  and  CVD  orders 
with  respect  to  the  subject  merchandise 
defined  in  the  Scope  of  the  Review 
section  below  (See  Memorandum  to  the 
File).  AoQordingly,  on  July  7, 1999,  the 
DepartmJQnt  published  a  notice  of 

and  preliminary  results  of 
iircumstances  reviews  and 


initiatioii 

changed 

intent  tol  revoke  these  orders  in  part  (64 


FR  36666).  We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  these  changed 
circumstances  reviews.  No  comments 
were  received. 

EFFECTIVE  DATE:  August  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Decker  (AD  reviews  on  Finland 
and  the  United  Kingdom),  James  Doyle 
or  Becky  Hagen  (AD  review  on 
Germany),  Robert  Copyak  (CVD  reviews 
on  Germany  and  the  United  Kingdom). 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-0196, 
(202)  482-0159,  (202)  482-1102,  or 
(202)  482-2209,  respectively. 
SUPPLEMENTARY  INFORMATKW: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the  • 
regulations  at  19  CFR  Part  351. 

Background 

On  August  17, 1993,  the  Department 
published  the  CVD  orders  on  certain 
cut-to-length  carbon  steel  plate  from 
Germany  and  the  United  Kingdom  (58 
FR  43756  and  43748,  respectively).  On 
August  19. 1993,  the  Department 
published  the  AD  orders  on  certain  cut- 
to-length  carbon  steel  plate  from 
Finland,  Germany  and  the  United 
Kingdom  (58  FR  44165,  44170,  and 
44168,  respectively). 

On  May  12, 1999,  Bethlehem  and  U.S. 
Steel,  petitioners,  requested  partial 
revocation  of  the  AD  and  CVD  orders 
pursuant  to  section  751(d)(1)  of  the  Act, 
with  respect  to  specific  carbon  steel 
plate  imports  from  the  United  Kingdom, 
Germany  and  Finland  described  below. 

Accordingly,  en  July  7, 1999,  the 
Department  published  a  notice  of 
initiation  and  preliminary  results  of 
changed  circumstances  reviews  and 
intent  to  revoke  these  orders  in  part  (64 
FR  36666).  We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  these  changed 
circumstances  reviews.  No  comments 
were  received. 

Scope  of  the  Review 

The  products  covered  by  these  AD/ 
CVD  orders  constitute  one  "class  or 
kind"  of  merchandise:  certain  cut-to- 
length  carbon  steel  plate.  These 


products  include  hot-rolled  carbon  steel 
universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  of  in  a 
closed  box  pass,  of  a  width  exceeding 
150  millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangiUar  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  luilliuiuiers 
and  measures  at  least  twice  the 
thickness,  as  cuirently  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
imder  item  numbers  7208.40.3030, 
7208.40.3060,  7208.51.0030. 
7208.51.0045,  7208.51.0060. 
7208.52.0000,  7208.53.0000. 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.13.0000. 
7211.14.0030.  7211.14.0045, 
7211.90.0000.  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e.. 
products  which  have  been  "worked 
after  rolling")  for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  is  grade  X-70  plate. 
These  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Merchandise  covered  by  these 
changed  circumstances  reviews  and 
partial  revocations  are  shipments  of 
certain  carbon  cut-to-length  steel  plate 
with  a  maximum  thickness  of  80  mm  in 
steel  grades  BS  7191.  355  EM  and  355 
EMZ.  as  amended  by  Sable  Offshore 
Energy  Project  specification  XB  MOO  Y 
15  0001.  types  1  and  2. 

Final  Results  of  Changed 
Circumstances  AD  and  CVD  Reviews, 
and  Revocation  of  Orders  in  Part 

In  accordance  with  section  782(h)  of 
the  Act,  the  Department  has  determined 
that  substantially  all  of  the  domestic 
producers  have  no  further  interest  in 
maintaining  these  orders  with  respect  to 
certain  cut-to-length  carbon  steel  plate 
subject  to  these  requests.  This  lack  of 
interest  by  domestic  producers 
constitutes  sufficient  changed 
circumstances  to  warrant  partial 
revocation  of  these  orders.  Therefore, 
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the  Dep«tment  is  partially  revoking 
these  orders  on  cut-to-length  carbon 
steel  plate  with  respect  to  the  plate 
described  above,  in  accordance  with 
sections  751(b)  and  782(h)  of  the  Act 
and  19  CFR  351.216(d).  This  partial 
revocation  applies  to  all  unliquidated 
entries  of  carbon  cut-to-length  steel 
plate  with  a  maximum  thidkness  of  80 
nun  in  steel  grades  BS  7191,  355  EM 
and  355  EMZ.  as  amended  by  Sable 
Offshore  Enwgy  Project  specification  XB 
MOO  Y  15  0001.  types  1  and  2  not 
covered  by  the  final  results  of  an 
administrative  review. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  proceed  with 
liquidation,  without  regard  to 
antidiunping  or  countervailing  duties,  of 
all  unliqviidated  entries  of  cut-to-length 
carlion  steel  plate  subject  to  these 
requests,  as  described  above,  in 
accordance  with  section  778  of  the  Act. 

These  changed  circumstances 
administrative  reviews,  partial 
revocations  of  the  antidumping  duty 
and  countervailing  duty  orders  and 
notice  are  in  accordance  with  sections 
751(b)  and  782(h)  of  the  Act  and 
sections  351.216,  351.221(c)(3)  and 
351.222(g)(l)(i)  of  the  Department's 
regulations. 

Dated:  August  13. 1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-22086  Filed  8-24-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trada  Adminiatratlon 

[A-122-601] 

Braaa  Shaal  and  Strip  From  Canada: 
Rnai  Raautta  of  Antidumping  Duty 
Adminiatrativa  Raview  and  Notica  of 
infant  Not  To  Ravoica  Ordar  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Notice  of  Intent  Not  to 
Revoke  Order  in  Part. 

SUMMARY:  In  response  to  a  request  by  the 
respondent,  the  Department  of 
Commerce  (the  Department)  has 
conducted  an  administrative  review  of 
the  antidumping  duty  order  on  brass 
sheet  and  strip  (ESS)  from  Canada.  The 
review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  Wolverine  Tube 
(Canada),  Inc.  (Wolverine).  The  period 


covered  is  January  1, 1997  through 
December  31, 1997. 

Upon  consideration  of  the  data  on  the 
record  of  this  review,  and  of  the  case 
briefs  and  rebuttal  briefs  submitted  by 
Petitioners'  (Hussey  Copper,  Ltd.;  The 
Miller  Company;  Olin  Corporation; 
Revere  Copper  Products,  Inc.; 
International  Association  of  Machinists 
and  Awospace  Workers;  International 
Union.  Allied  Industrial  Workers  of 
America  (AFL-CIO);  Mechanics 
Educational  Society  of  America,  and 
United  Steelworkers  of  America  (AFL- 
CIO))  and  by  Wolverine,  we  have 
determined  that  a  diunping  margin 
exists.  For  the  reasons  discussed  below, 
we  are  not  revoking  the  order  with 
respect  to  ESS  fiom  Canada 
manufactured  by  Wolverine. 
EFFECTIVE  DATE:  August  25,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paige  Rivas  or  James  Terpstra,  Office  of 
Antidiunping/Countervailing  Duty 
Enforcement,  Office  Four,  Group  D. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0651  or 
482-3965,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act)  are  references  to  the  provisions 
effective  January  1,  1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (1996). 

Background 

The  Department  published  an 
antidumping  duty  order  on  ESS  from 
Canada  on  January  12, 1987  (52  FR 
1217).  On  February  8, 1999,  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  ESS  from 
Canada  (64  FR  6039)  (preliminary 
results). 

Immediately  prior  to  the  preliminary 
results,  Petitioners  raised  a  number  of 
issues  with  respect  to  Wolverine's 
questionnaire  response  (Petitioners' 
letter  of  January  12, 1999).  Some  of 
these  issues  we  were  able  to  consider  for 
purposes  of  the  preliminary  results  (see 
64  FR  at  6039-41/Further  Developments 
Section).  However,  in  order  to  address 
the  remaining  issues  we  needed  to 
collect  additional  information  from 
Wolverine  in  order  to  clarify  the  record. 


Thus,  on  February  23, 1999,  we  issued 
a  supplemental  questionnaire  to  which 
Wolverine  responded  on  March  25. 
1999.  On  April  12, 1999,  Petitioners 
raised  issues  with  this  reported 
information  which  necessitated  an 
additional  supplemental  questionnaire 
(April  18, 1999),  to  which  Wolverine 
responded  on  April  30, 1999.  On  May 
7, 1999,  Petitioners  raised  issues  with 
the  information  in  the  April  30, 1999. 
response,  ^s  a  result,  we  sought  further 
clarification  in  a  supplemental 
questionnaire  (May  14. 1999)  to  which 
Wolverine  responded  on  June  3, 1999. 
We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received  written 
comments  from  Petitioners  and 
Wolverine.  No  hearing  was  requested. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  BSS,  other  than  leaded 
and  tinned  ESS.  The  chemical 
composition  of  the  covered  products  is 
ciurenUy  defined  in  the  Copper 
Development  Association  (C.D.A.)  200 
Series  or  the  Unified  Niunbering  System 
(U.N.S.)  C2000.  This  review  does  not 
cover  products  the  chemical 
compositions  of  which  are  defined  by 
other  C.D.A.  or  U.N.S.  series.  In 
physical  dimensions,  the  products 
covered  by  this  review  have  a  solid 
rectangular  cross  section  over  0.006 
inches  (0.15  millimeters)  through  0.188 
inches  (4.8  millimeters)  in  finished 
thickness  or  gauge,  regardless  of  width. 
Coiled,  wound-on-reels  (traverse 
wound),  and  cut-to-length  products  are 
included.  The  merchandise  is  currently 
classified  imder  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7409.21.00  and  7409.29.00.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  remains  dispositive.  In  oiu  final 
affirmative  determination  of 
circumvention  of  the  antidumping  duty 
order,  covering  the  period  September  1, 
1990,  through  September  30, 1991,  we 
determined  that  brass  plate  used  in  the 
production  of  ESS  falls  within  the  scope 
of  the  antidumping  duty  order  on  ESS 
from  Canada.  See  Brass  Sheet  and  Strip 
from  Canada:  Final  Affirmative 
Determination  of  Circumvention  of 
Antidumping  Duty  Order,  58  FR  33610 
(June  18. 1993). 

Period  of  Review 

The  review  period  (POR)  is  January  1, 
1997  tiuough  December  31, 1997.  The 
review  involves  one  manufacturer/ 
exporter.  Wolverine. 


formal  value 
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formal  YBhie  Comparisons 

To  det^tmine  whether  sales  of  subject 
nerchand^se  from  Canada  to  the  United 
States  w^De  made  at  less  than  normal 
[ralue,  we  compared  the  Export  Price 
teP)  to  tblQ  Normal  Value  (NV),  as 
pescribed  in  the  "Export  Price"  and 
[Normal  Value"  sections  of  the 
prelimin^  results  of  review  notice  (see 
preliminary  results,  64  FR  at  6039). 
Therefore,  in  this  proceeding,  when 

dng  comparisons  in  accordance  with 
bection  771(16)  of  the  Act,  we 
ponsiderad  all  products  sold  in  the 
aome  market  as  described  in  the  "Scope 
pf  Review"  section  of  this  notice,  above, 
liat  werej  ^old  in  the  ordinary  course  of 
rade,  foripiuposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sale9.|  Where  there  were  no  sales  of 
identical  itierchandise  in  the  home 
aarket  mtade  in  the  ordinary  course  of 
rade  to  compare  to  U.S.  sales,  we 
compared  ^U.S.  sales  to  sales  of  the  most 
similar  fqiteign  like  product  made  in  the 
prdinary  bourse  of  trade,  based  on  the 
pharacteriitics  listed  in  Sections  B  and 
;  of  our  4iktidumping  questionnaire. 

lerocatiih  in  Part 

Under  u»e  Department's  regulations, 
le  Depaftinent  may  revoke  an  order  in 
if  th^  iSecretary  concludes  that:  (1) 
['one  or  nibre  exporters  or  producers 
jvered  by  the  order  have  sold  the 
lerchandise  at  not  less  than  normal 
iralue  for  a  period  of  at  least  three 
consecutive  years";  (2)  "[i]t  is  not  likely 
"lat  those  persons  will  in  the  future  sell 
le  subje<p^  merchandise  at  less  than 
lormal  v41ue...";  and  (3)  "the  exporter 
)r  produd^r  agrees  in  writing  to  its 

lediatja  reinstatement  in  the  order,  as 
^ong  as  ai^y  exporter  or  produce  is 
ibject  toi  the  order,  if  the  Secretary 
>ncludei  'that  the  exporter  cnt  producer, 
Subsequent  to  the  revocation,  sold  the 
ibject  merchandise  at  less  than  normal 
/alue."  See  19  CFR  351.222(b)(2). 

Upon  review  of  the  three  criteria 
lescribed  above,  and  of  the  case  briefs 
id  rebuttal  briefs,  and  on  the  basis  of 
11  of  the  evidence  on  the  record,  we 
letermine  for  the  final  resiUts  of  this 
Bview  that  the  Department's 

]uiremeiits  for  revocation  have  not 
>een  met. 
The  Dejiertment  found  that 
/olverinits  sales  reviewed  during  the 
9ighth  (1994)  and  ninth  (1995) 
uhninistr^ive  reviews  under  this  order 
irere  made  at  not  less  than  NV. 
lowever,  in  the  tenth  (1996)  and  in  this 
current  ele^renth  review,  we  determined 
lat  Wolverine's  sales  were  made  at  less 
lan  NV.  Therefore,  we  are  not  revoking 
le  antidutkping  duty  order  with 
spect  Wblverine.  See  Comment  1. 


Changes  Since  the  Preliminaiy  Results 

Since  the  preliminary  results  we  have 
made  the  following  changes  in  our 
calculations.  We  recalculated 
Wolverine's  reported  warranty  costs  on 
a  customer-specific  basis  (see  Comment 
3).  We  added  home  market  indirect 
selling  expenses  to  the  COP  calculation 
(see  Comment  7).  We  included  in  the 
margin  calculation  a  sale  made  in  1996 
but  entered  in  1998  (see  Comment  8). 
We  used  temper  as  a  matching  criterion, 
as  in  previous  reviews  of  this  product 
(see  Comment  9).  See  also  Analysis 
Memo  dated  August  9, 1999,  on  file  in 
the  Central  Records  Unit  (CRU),  located 
in  Room  B-099  of  the  main  Commerce 
Department  Building. 

fii  addition.  Wolverine,  in  response  to 
post-preliminary  supplemental 
questionnaires,  presented  several 
revisions  to  its  reported  information.  We 
have  accepted  and  used  the  following 
revisions:  1)  recalculated  general  and 
administrative  (G&A)  expenses  which 
accounted  for  certain  one-time 
personnel  related  expenses  (see 
Comment  6);  2)  revised  allocation  of 
foreign  exchange  gains  and  losses  to 
attribute  the  proper  amounts  to  the 
reported  cost  information  (see  Analysis 
Memo);  3)  recalculated  fireight  expenses 
(see  Analysis  Memo);  4)  recalculated 
packing  expenses  (see  Analysis  Memo); 
5)  revised  interest  expense'which 
accounts  for  certain  one-time  debt- 
refinancing  arrangements  {see^mment 
10);  and  6)  recalculated  credit  ^penses 
(see  Analysis  Memo). 

Analjrsis  of  Comments  Received 

Comment  1 

Wolverine  claims  that  the  Department 
should  revoke  Wolverine  from  the 
antidiunping  order  for  the  following 
reasons:  1)  the  Department  found  zero 
or  de  minimis  dumping  margins  in  the 
final  results  of  the  administrative 
reviews  of  subject  merchandise  entered 
during  calender  years  1994  and  1995,  2) 
Wolverine  timely  requested  revocation 
firom  the  order  during  the  administrative 
review  covering  entries  during  calender 
year  1996,  complied  with  all  other 
prerequisites  for  requesting  revocation, 
and  submitted  evidence  demonstrating 
that  it  was  unlikely  that  the  Company 
would  resume  dumping  if  the 
antidiunping  order  were  revoked,  3)  the 
Department's  position  in  litigation  with 
respect  to  the  1996  review  shows  that 
Wolverine  has  de  facto  achieved  de 
minimis  or  zero  dumping  margins  in  the 
final  results  of  three  successive  reviews, 
4)  the  Department  has  issued 
preliminary  results  in  the  1997  review 
indicating  de  minimis  margins  for  that 
review  period,  and  5)  the  information 


regarding  likelihood  of  resumption  of 
dumping  submitted  in  the  1996  review, 
and  used  as  the  basis  for  its  preliminary 
decision  in  the  instant  review  remains 
valid. 

Petitioners  state  that  Wolverine's 
request  for  revocation  should  be  denied 
for  the  following  reasons:  1)  regardless 
of  the  Department's  position  before  the 
NAFTA  Panel  with  respect  to  the  1996 
review,  the  margin  found  in  that  review 
remains  in  effect,  2)  correcting  the  errors 
in  Wolverine's  sales  and  cost  database 
will  result  in  dumping  margins  above  de 
minimis  in  this  review,  and  3)  dumping 
is  likely  to  recur  in  the  future. 

Department  Position 

We  agree  with  Petitioners  that 
Wolverine  has  not  met  the  requirements 
for  revocation  in  this  review.  Because 
the  litigation  in  the  1996  review  is  not 
yet  complete,  the  margin  foimd  in  that 
review  remains  in  effect.  In  addition,  we 
have  determined  that  Wolverine  was 
dumping  at  an  above  de  minimis  rate 
dining  the  1997  POR.  Because 
Wolverine  does  not  meet  the 
requirements  of  19  CFR  351.222(b)(2)(i), 
Wolverine  is  not  entitled  to  revocation 
in  this  review. 

Comment  2  * 

Petitioners  claim  that  Wolverine 
incorrectly  reported  the  width  for  one  of 
Wolverine's  U.S.  sales.  Petitioners 
request  that  the  Department  correct  this 
error  in  Wolverine's  U.S.  sales  database 
before  making  its  final  margin  analysis. 
Additionally,  Petitioners  contend  that 
Wolverine  also  failed  to  provide  cost 
data  for  the  product  (i.e.,  control 
number)  sold  pursuant  to  this  invoice  in 
its  constructed  value  database. 

Department  Position 

Weagree  with  Petitioners  that  the 
width  reported  for  this  sale  was 
inaccurate,  and  have  adjusted  our 
calculation  accordingly.  However,  we 
disagree  that  the  reported  cost 
information  is  wrong  and  must  be 
rejected.  Wolverine  reported  the  cost  for 
producing  the  merchandise  subject  to 
this  sale.  That  fact  that  the  product  code 
reported  on  the  sales  list  for  this 
merchandise  was  incorrect  with  respect 
to  the  width  variable  does  not  mean  the 
reported  cost  for  this  merchandise  is 
also  incorrect.  Accordingly,  we  accepted 
the  reported  cost.  (See  also  Analysis 
Memo.) 

Comment  3 

Petiticmers  claim  that  Wolverine's 
reported  U.S.  warranty  expense  is 
understated  and  must  be  corrected  to 
include  all  relevant  costs.  Petitioners 
state  that  warranty  expenses  should  be 


46346 


Federal  Register /Vol.  64.  No.  164 /Wednesday,  August  25.  1999 /Notices 


recalculated  to  include  complete 
delivery  costs  for  the  returned  goods. 
According  to  Petitioners,  the 
Department's  supplemental 
questionnaire  directed  Wolverine  to 
include  in  its  warranty  expense  value 
fireight  costs  and  the  cost  of  manufactiue 
associated  with  restoring  merchandise 
returned  imder  warranty.  Petitioners 
claim  that  the  reported  warranty 
expenses  should  include  the  delivery 
cost  of  the  damaged  merchandise,  as 
well  as  the  return  freight  costs  for  this 
merchandise.  Petitioners  also  argue  that 
the  £abrication  portion  of  the  reported 
warranty  expense  is  understated 
because  it  only  includes  variable 
manufactiuing  costs  and  excludes  fixed 
manufactiuing  costs.  In  addition. 
Petitioners  argue  that  the  Department 
erred  by  treating  the  reported  direct 
warranty  expenses  as  being  in  Canadian 
dollars,  rather  than  in  U.S.  dollars. 
Finally,  Petitioners  generally  contest  the 
accuracy  of  the  fabrication  portion  of 
the  reported  warranty  expenses. 

Wolverine  asserts  that  the  Department 
should -accept  its  warranty  cost  data  as 
submitted,  because  these  costs  are 
accurate  and  include  all  appropriate 
expenses.  Specifically,  Wolverine  states, 
the  fireight  cost  for  retiuned  goods,  plus 
the  cost  of  fabricating  returned  material, 
is  included  in  its  market-specific 
warranty  expense,  and  fixed 
manufacturing  costs  are  properly 
excluded.  Moreover,  these  costs  were 
reported  in  Canadian  dollars,  the 
currency  in  which  the  expenses  were 
incurred.  According  to  Wolverine, 
Petitioners'  criticisms  regarding  the 
jiistifications  for  Wolverine's  warranty 
expense  are  unfounded.  Wolverine 
rebuts  Petitioners'  assertion  that 
warranty  expenses  should  be  increased 
by  an  amount  for  fixed  overhead, 
arguing  that  the  Department  excludes 
such  costs  from  its  "DIFMER"  analysis 
and  should  exclude  them  from  warranty 
costs  as  well.  Wolverine  also  argues  that 
Petitioners'  arguments  with  respect  to 
the  factual  accuracy  of  the  fabrication 
portion  of  its  warranty  expenses  were 
raised  too  late  in  the  proceeding  and 
should  not  be  considered. 

Department  Position 

We  agree  with  Petitioners  that  an 
adjustment  to  the  margin  calcidation  is 
needed  to  properly  deal  with  the  cost  of 
re-working  the  defective  merchandise; 
however,  as  explained  below,  this  is  not 
an  adjustment  to  warranty  costs,  for 
which  the  febrication  element  of 
warranty  expense  is  already  correctly 
reported.  We  also  agree  wiUi  Wolverine 
that  the  total  amoimt  of  warranty 
expense,  which  includes  the  freight  cost 
associated  with  returning  defective 


merchandise  and  the  manufacturing 
costs  associated  with  re-working  such 
merchandise  to  make  it  re-saleable,  was 
accurately  reported  inclusive  of  all 
appropriate  costs  and  expenses,  and  was 
reported  in-Canadian  dollars. 

We  disagree  with  petitioners'  claim 
that  the  overall  warranty  cost  is 
imderstated  because  it  does  not  include 
the  cost  of  the  outboimd  freight  to  the 
customer.  This  expense  was  properly 
excluded  from  the  warranty  expense. 
The  outbound  cost  of  freight  on  the 
transaction  associated  with  the  warranty 
claim  was  inciured  by  Wolverine  as  a 
freight  cost  outside  of  any  warranty 
context,  and  therefore  should  continue 
to  be  treated  as  freight  cost,  not  a 
warranty  cost,  for  that  sale.  The 
reference  to  "freight  cost"  in  the 
supplemental  questionnaire  was  to  the 
fireight  costs  inciured  as  a  direct  result 
of  the  product  defect  associated  with  the 
warranty.  Since  in  this  Case  the  re- 
worked brass  was  not  returned  after  re- 
working to  the  customer  filing  the  , 
warranty  claim,  the  only  "warranty" 
fireight  was  the  cost  of  returning  the 
defective  product  to  Wolverine. 

With  respect  to  the  fabrication 
element  of  warranty  costs,  in  other 
words  the  cost  of  re-working  the 
defective  product  so  that  it  could  be  re- 
sold, we  do  not  agree  with  Wolverine's 
claim  that  these  expenses  (which  are 
now  included  in  the  reported  warranty 
expense  value)  should  be  excluded  irom 
the  reported  warranty  expenses.  These 
expenses  are  clearly  inciured  as  a  direct 
result  of  the  warranty  claim,  and  thus 
should  be  treated  as  warranty  expenses. 
We  do.  however,  agree  with  Wolverine 
that  double  counting  of  these  expenses 
must  be  avoided.  Because  the 
manufacturing  costs  associated  with  re- 
working defective  merchandise  reported 
for  warranty  expenses  is  part  of  the 
overall  reported  cost  of  production/ 
constructed  value  (COP/CV)  data  for  the 
POR,  we  need  to  make  an  adjustment  to 
avoid  double  counting.  Accordingly,  we 
reduced  the  reported  COP/CV  to 
account  for  any  portion  of  such  costs 
associated  with  re-working  defective 
merchandise  returned  under  warranty 
(see  Analysis  Memo). 

Regarding  petitioners'  claim  that  the 
fabrication  element  of  Wolverine's 
overall  warranty  costs  is  understated 
because  it  includes  only  labor  and 
variable  overhead,  with  no  fixed 
overhead  component,  we  disagree.  In 
calculating  warranty  expenses,  the 
Department  considers  only  variable 
expenses,  because  the  fixed  expenses 
associated  with  fabrication  would,  by 
definition,  be  incurred  irrespective  of 
the  warranty  claims  at  issue.  In  this 
respect,  warranty  expenses  are  similar 


to  technical  service  expenses:  any  fixed 
portion  of  the  cost  at  issue,  e.g.,  the 
salary  of  a  technical  service 
representative,  would  be  considered  an 
indirect  selling  expense.  Similarly,  any 
fixed  overhead  expenses  which  could ' 
allocated  to  the  cost  of  reworking  the 
defective  merchandise  would  also  be 
considered  indirect  expenses.  In 
addition,  given  the  relatively  minor 
amount  of  these  costs,  as  compared  to 
the  overall  production  expenses,  the 
portion  of  fixed  overiiead  allocable  to 
warranty  expenses  woiUd  be  negligible 
and  would  have  a  de  minimis  effect  on 
the  calculations.  Accordingly,  we  made 
no  adjustment  to  direct  warranty 
expenses  for  fixed  overhead.  See 
Analysis  Memo. 

With  respect  to  the  question  of 
whether  the  warranty  expenses  reported  | 
by  Wolverine  were  stated  in  U.S.  dollar 
or  Canadian  dollar  values,  we  agree 
with  Wolverine  that  the  reported  values 
are  Canadian  dollar  values  reported  in 
that  currency.  Wolverine  originally 
indicated  that  it  reported  these  expenses] 
in  U.S.  dollars  (August  14, 1998 
questionnaire  response,  computer 
format  sheet  exhibit  Cl).  Wolverine 
subsequently  reali2»d  its  oversight, 
however,  and  reported  that  these 
expenses  were  both  incurred  and 
reported  in  Canadian  dollars  (June  3, 
1999  questionnaire  response,  at  2  and 
Exhibit  8  of  Wolvcnine's  December  28, 
1998). 

Finally,  Petitioners  attempt,  in  their 
case  brief,  to  cast  doubts  on  the  overall 
accuracy  of  the  bbrication  cost  element 
of  Wolverine's  warranty  cost  data, 
suggesting  that  Wolvraine  has  not 
provided  enough  support  for  the 
Department  to  be  sure  of  the  accuracy  of  | 
these  costs  as  reported.  We  agree  with 
Wolverine  that  these  allegations  are  late,  I 
lack  substance,  and  are  not  supported 
by  the  record. 

Comment  4 

■     During  this  review.  Wolverine 
allocated  its  POR  warranty  expenses  on 
U.S.  and  Canadian  sales,  respectively, 
over  total  quantity  shipped  in  each 
market.  During  this  POR.  Wolverine's 
total  U.S.  warranty  expense  arose  from 
a  claim  associated  with  a  single 
defective  brass  coil  that  was  returned. 
Petitioners  argue  that,  whenever 
possible,  warranty  expenses  must  be 
allocated  on  a  model-specific  basis,  or  at| 
a  minimum,  on  a  customer-specific 
basis.  Thus.  Petitioners  argue,  because  it  | 
is  possible  to  associate  this  warranty 
expense  with  the  single  transaction  at 
issue,  and  because  the  E)epartment's 
practice  is  to  seek  to  allocate  direct 
expenses  such  as  warranties  at  a 
transaction-specific  or  model-specific 
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kvel.  thbj  Department  should  allocate 
this  enti^  warranty  expense  either  to 
the  transaction  at  issue,  or  at  least  to  the 
customed  at  issue.  Wolverine  argues  that 
its  U.S.  Warranty  expenses  should  be 
allocated  over  total  U.S.  sales  of  subject 
nierchandise,  as  currently  reported, 
because  ^Wolverine  sets  its  prices  in 
cansidetation  of  its"  average  likelihood 
of  defects.  This  is  particularly  true, 
V/olverine  asserts,  because  BSS  is  a 
niatxu-e  CQnunodity-like  product  which 
is  not  hi^y  customized,  such  that  the 
defect  nTOB  tends  to  be  generally 
C3nsisteji|t,  even  though  Wolverine 
cumot  pijedict  on  which  units 
iiidividi4^  defects  will  occur.  Wolverine 
also  argU^  that,  if  the  Department  were 
to  reject  jt^e  basis  on  which  Wolverines 
has  allod^ted  warranty  expenses 
Ucurredj  during  the  POR,  it  should  use 
the  historical  3-year  average  warranty 
expense  it  reported. 

Departni^nt  Position 

We  disagree  with  Wolverine  that  the 
varranty  expense  should  be  allocated 
over  all  U.S.  sales  of  the  subject 
nerchanciise.  Once  we  ascertained  the 
correct  ttikal  warranty  expense  we 
determiiiid  that  these  expenses  should 
be  allocsit^d  on  as  a  specific  a  basis  as 
possible,  which  in  this  case,  for  the 
reasons  given  below,  is  on  a  customer- 
specific  pesis. 

Where  feasible,  the  Department 
normally  considers  actual  or  historical 
vf  arranty  data  on  a  model-by-model 
basis.  Sefey  e.g.,  questions  B34  and  C44 
of  the  qujeistionnaire  sent  to  Wolverine 
on  Marci  31, 1998.  Because  certain 
warranty  expenses  are  direct  selling 
expense^,  the  Department  asks 
respondents  to  associate  these  expenses 
with  the  individual  sales  which  gave 
nse  to  them,  to  the  extent  that  the 
company's  record-keeping  system 
permits  them  to  do  so.  In  some 
instances,  the  company's  record-keeping 
system  dpes  not  track  direct  expenses 
such  as  Wtmanties  to  individued  sales; 
in  such  cases,  the  Department  normally 
will  accept  an  allocation  of  these 
expenses^  On  as  specific  a  basis  as 
possible,  I  Including  a  customer-specific 
basis.  In  this  case.  Wolverine's  records 
kept  in  the  normal  course  of  business 
allow  it  tp  track  warranty  expenses  on 
a  more  sj^^ific  basis.  [See  Analysis 
Memo.)  Uu  this  review.  Wolverine 
changed  its  practice  and  allocated 
warranty  expenses  over  all  U.S.  sales  of 
s^ubject  merchandise.  (We  also  note  that 
Wolverine  made  no  mention  of  this 
dhange  in  practice  in  the  narrative 
portion  of,  its  questionnaire  response, 
and  gave  'i^o  reason  for  the  change  until 
petitioned  challenged  the  allocation.) 


Wolverine  argues  that,  in  negotiating 
sales  prices  (and  including  in  those 
prices  an  element  for  possible  warranty 
expense)  a  manufacturer  takes  into 
account  the  "average  likelihood"  of 
product  defects.  Thus,  Wolverine 
argues,  the  "only  logical  basis"  for 
allocating  warranty  expenses  is  the 
average  warranty  expense  that  it  has 
reported.  This  would  be  a  more 
convincing  argiunent  had  Wolverine 
chosen  to  allocate  its  warranty  expenses 
in  this  fashion  earlier.  Furthermore, 
Wolverine  has  not  argued  that  it  was 
unforeseen  that  its  warranty  expenses 
could  be  so  concentrated.  When  a 
company  produces  large  products,  such 
as  coils  of  brass,  it  is  clear  that  a  single 
damaged  product  can  result  in  a 
significant  warranty  expense,  and  this 
fact  would  be  taken  into  consideration 
in  setting  prices.  Despite  this  fact, 
Wolverine's  earlier  warranty-reporting 
has  been  more  specific. 

Companies  often  track  warranty 
expenses  on  a  customer-specific  basis. 
This  is  because  such  expenses 
frequently  tend  to  be  clearly  identified 
with  specific  customers.  It  is  the 
individual  customer  whose  warranty 
claims  must  be  addressed.  Producers 
and  sellers  have  a  fundamental  need  to 
be  familiar  with  and  satisfy  their 
customers'  needs  in  order  to  obtain 
repeat  business.  As  a  result,  companies 
usually  need  to  keep  accurate  records  to 
assure  that  customer  complaints, 
including  but  not  limited  to  warranty 
expense  claims,  are  dealt  with.  This 
gives  rise  to  the  requirement  for 
accurate,  customer-specific,  record 
keeping.  In  addition,  warranty  expenses 
may,  in  fact,  vary  by  customer.  This  is 
based  not  only  on  the  different  mix  of 
models  sold  to  individual  customers, 
but  also  on  differences  in  product 
applications,  delivery  conditions  (time, 
distance,  and  method),  product 
tolerance  requirements  individual 
customers  specify  as  acceptable,  and 
inspection  practices.  Moreover, 
Wolverine  changed  its  practice  with 
regard  to  warranty  allocation  and  failed 
to  identify  or  justify  this  change.  In  light 
of  the  above  factors  we  continued  to 
allocate  warranty  expenses  on  a 
customer-specific  basis  as  we  did  in 
earlier  review  segments  of  this 
proceeding.  See  Analysis  Memo. 

Finally,  we  have  not  followed 
Wolverine's  suggestion  that  if  we  do  not 
accept  its  reported  allocation  of  POR 
data,  we  use  the  historical  three  year 
average  warranty  expense,  because  we 
have  more  acciu'ate  POR-based  data 
available.  Average  historical  data  are 
most  commonly  used  in  situations  in 
which  POR-specific  data  are  not 
available  because  the  product  is  one  for 


which  warranty  claims  may  only  be 
filed  some  years  after  merchandise  is 
sold  cw  in  which  POR-specific  data  are 
for  some  reason  aberrational.  Wolverine 
has  not  alleged  that  the  warranty  claim 
at  issue  was  aberrational. 

Comment  5 

Petitioners  argue  that  Wolverine 
improperly  allocated  its  U.S.  freight 
costs  and  thus,  that  Wolverine's  U.S. 
freight  costs  for  a  small  number  of  sales 
for  which  transaction-specific  costs  are 
available  should  be  recalculated  on  a 
transaction-specific  basis.  Petitioners 
assert  that,  rather  than  allocating  its 
freight  costs  on  the  most  specific  basis 
possible,  as  required  by  the 
Department's  regulations.  Wolverine 
diluted  the  BSS  freight  costs  inciured 
on  subject  merchandise  by  allocating  its 
freight  costs,  including  those  incurred 
on  a  substantial  volume  of  sales  of  non- 
subject  merchandise,  over  all  brass 
sales.  The  result.  Petitioners  claim,  was 
a  significant  reduction  in  Wolverine's 
reported  U.S.  freight  expense  for  subject 
merchandise. 

Wolverine  argues  that  the  use  of  a 
transaction-specific  method  for  the  sales 
in  question  would  be  distortive  and  that 
Wolverine's  freight  costs  reported  for 
the  POR  are  based  on  the  same  method 
that  the  company  has  used  in  the  past, 
and  that  the  Department  has  accepted  in 
prior  segments  of  this  proceeding. 
Wolverine  states  that  its  reported  cost  of 
freight  reflects  the  average  POR  freight 
cost  incurred  to  ship  all  merchandise  to 
the  same  customer  at  the  same  location. 
According  to  Wolverine,  this  average 
reflects  the  delivery  terms  it  negotiates 
with  each  customer,  which  are  based  on 
Wolverine's  assessment  of  the  delivery 
costs  it  will  incur  on  sales  of  all 
products  to  an  individual  customer. 
Moreover,  Wolverine  argues  that  its 
freight  records  are  not  organized  to 
allow  freight  costs  to  be  easily  attributed 
to  specific  invoices. 

Department  Position 

We  disagree  with  Petitioners  that  the 
freight  costs  associated  with  the 
particular  sales  in  question  should  be 
re-calculated  on  a  transaction-specific  • 
basis.  To  avoid  a  "cherry-picking" 
approach  to  price  adjustments,  the 
Department  generally  prefers  to  use  a 
transaction-specific  expenses  or  a  single 
allocation  methodology  to  quantify  a 
given  expense  within  a  POR.  As  a 
consequence,  while  transaction-specific 
data  may  be  available  for  certain 
transactions,  the  Department  will  not 
use  the  transaction-specific  expenses 
when  only  allocated  expense  data  is 
available  for  other  transactions. 
Although  the  Department  seeks  to 
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obtain  transaction-specific  freight  costs, 
the  accoimting  records  of  respondent 
companies  are  frequenUy  not  organized 
in  a  way  that  lends  itself  to  such 
reporting  as  a  general  matter.  See,  e.g.. 
Brother  Industries.  Ltd.  v.  United  States. 
540  F.  Supp.  1341, 1363  (1982);  see  also 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  [various  countries];  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews.  63  FR  33320, 
33340  (June  18, 1998).  As  a  result, 
allocations  of  freight  costs  are  common. 
As  noted  in  this  review,  and  as  verified 
in  prior  reviews.  Wolverine's  freight 
expenses  records  are  not  organized  in  a 
manner  that  allows  freight  costs  to  be 
attributed  easily  to  individual 
transactions.  For  example,  it  is  common 
for  a  given  Wulverinu  freight  bill  lu 
cover  multiple  invoices  and  both  subject 
and  non-subject  merchandise. 
Therefore,  the  Department  has  in  the 
past  determined  diat  it  is  reasonable  for 
Wolverine  to  calculate  the  average 
freight  costs  to  each  customer,  and  then 
allocate  this  amount  over  all  sales  to 
that  customer.  That  is  what  Wolverine 
did  in  this  review.  Moreover,  Commerce 
also  has  verified  in  past  reviews  that  no 
distortion  was  introduced  by  allocating 
costs  to  ship  both  subject  and  non- 
subject  merchandise  to  the  same 
customer,  and  there  is  no  indication  on 
the  record  of  this  review  of  a  change  in 
that  situation. 

Comment  6 

Petitioners  argue  that  the  Department 
should  correct  Wolverine's  G&A 
expense  ratio:  (1)  based  on  the  formula 
in  the  Department's  questionnaire,  and 
(2)  to  reflect  an  "even-handed  and 
consistent  treatment"  for  income  and 
expenses.  Petitioners  assert  that 
Wolverine  improperly  excluded-certain 
personnel  costs  in  its  calculation  of 
G&A  expenses.  According  to  Petitioners, 
the  Department  should  csdculate  a 
revised  G&A  expense  ratio  for 
Wolvorine  based  on  the  total  G&A 
expenses  reported  by  Wolverine  at 
Attachment  12  of  Wolverine's  March  25, 
1999  questionnaire  response,  and  the 
total  cost  of  sales  shown  in  Wolverine 
Tube  Inc."s  1997  financial  statement. 

Wolverine  states  that  it  reported  G&A 
expense  net  of  related  income  items 
generated  at  the  manufacturing 
subsidiary,  in  compliance  with  the 
Department's  questionnaire 
requirCTient.  Wolverine  contends  that, 
in  calculating  the  G&A  ratios,  it  also 
added  a  proportionate  amount  of  G&A 
expenses  incurred  at  the  corporate 
parent  level  that  were  not  otherwise 
reflected  in  the  subsidiary's  expenses. 
According  to  Wolverine,  the  Department 


should  use  Wolverine's  submitted  G&A 
figures  in  its  Final  Results. 

Department  Position 

We  agree  with  Wolverine  that  its  G&A 
expenses  were  appropriately  reported. 
Contrary  to  Petitioners'  assertion. 
Wolverine  allocated  an  appropriate 
portion  of  its  corporate  parent's  G&A  to  ' 
the  production  of  subject  merchandise. 
This  allocation  is  typical  of  the  kind  we 
accept  in  antidumping  cases  where  the 
corporate  parent  incurs  certain  G&A 
expenses  on  behalf  of  its  subsidiary. 
See.  e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Welded  Stainless 
Steel  Pipe  from  Malaysia:  Final  Result 
of  Antidumping  Review.  59  FR  4023, 
4027  Uanuary  28, 1994).  See  also 
Analysis  Memo.  We  note  that,  based  on 
issues  raised  by  Petitioners,  we  asked 
Wolverine  to  revise  its  reported  G&A 
expenses  to  include  a  portion  of  certain 
one-time  charges  which  had  not 
originally  been  included  in  the  reported 
costs.  Wolverine  complied  with  this 
request  in  its  March  30, 1999 
questionnaire  response.  We  have  used 
the  G&A  expenses  revised  in  this 
manner  for  the  final  results  of  this 
review. 

Comment  7 

Petitioners  claim  that  the  Department 
should  include  home  market  indirect 
selling  expenses  in  its  cost  test  due  to 
the  bet  that  Wolverine  failed  to  report 
indirect  selling  expenses  in  its  sales 
database  and  the  Department  incorrectly 
excluded  indirect  selling  expenses  from 
its  cost  test. 

Wolverine  agrees  that  the  Department 
should  add  indirect  selling  expenses  to 
COP. 

Department  Position 

We  agree  and  have  adjusted  our 
calculations  accordingly. 

Comment  8 

Wolverine  claims  that  the  Department 
erroneously  excluded  from  the  1997 
POR  margin  calculation  one  U.S.  sale. 
This  sale  involved  merchandise  that 
was  sold  prior  to,  but  entered  during, 
the  POR.  According  to  Wolverine,  the 
U.S.  sale  in  question  was  confirmed  in 
1996  but  the  merchandise  was  shipped 
in  1997.  Wolverine  notes  that  under 
section  751(a)(2)(A)  of  the  Act.  the 
Department  is  required  to  determine  the 
normal  value  and  U.S.  price  of  each 
entry  of  subject  merchandise  made 
during  the  POR. 

Petitioners  did  not  comment  on  this 
issue. 


Department  Position 

We  have  included  this  sale  in  our 
analysis.  The  Department's  practice 
with  respect  to  sales  prior  to 
importation  has  been  to  examine  the 
sales  of  merchandise  which  entered  the 
United  States  during  the  POR. 

Comment  9 

Petitioners  argue  that  the  Department 
should  continue  to  reject  Wolverine's 
original  and  revised  temper  codes. 
Petitioners  state  that  temper  has  not 
been  viewed  as  an  appropriate  model 
match  criterion  in  the  BSS  proceedings 
generally,  because  it  is  not  one  of  the 
primary  or  essential  characteristics  of 
C.D.A.  200-series  BSS,  the  subject 
merchandise. 

Wolverine  claims  that  the  Department 
must  reject  Petitioners'  newly  submitted 
factual  information  with  respect  to  the 
use  of  temper  as  a  product  matching 
criterion  [i.e..  statements  regarding 
whether  or  not  temper  is  "generally 
identified  in  the  industry"  as 
representing  "commercial  reality"). 
Wolverine  states  that  temper  has  been 
used  by  the  Department  as  a  matching 
criterion  in  the  last  3  completed 
reviews;  therefore,  regardless  of  whether 
the  Department  accepts  Petitioners' 
"new  factual  information,"  temper 
should  continue  to  be  used  as  a 
matching  criterion.  Finally,  Wolverine 
notes  that  Petitioners  have  reviewed  this 
methodology  in  three  prior  reviews  and 
have  not  previously  objected  to  the  use 
of  temper  as  a  matching  criterion  in  any 
of  those  segments  of  the  proceedings. 

Department  Position 

We  agree  with  Wolverine  that  temper 
is  an  appropriate  matching  criterion.  We 
did  not  use  Wolverine's  submitted 
temper  codes  in  the  preliminary 
determination  because  its  temper  coding 
categories  also  involved  a  different 
criterion  "finish."  In  response  to  our 
supplemental  questionnaire,  however. 
Wolverine,  has  re-coded  its  products  as 
to  temper  to  resolve  this  problem.  We 
have  used  temper  as  a  matching 
criterion  in  previous  reviews  of  this 
order.  See.  e.g..  Brass  Sheet  and  Strip 
from  Canada:  Preliminary  Results  of 
Antidumping  Duty  Preliminary  Review: 
Review  of  Notice  of  Intent  To  Revoke 
Order  in  Part.  63  FR  6519.  6521 
(February  9. 1998)((1996  review);  Brass 
Sheet  and  Strip  from  Canada;  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  1560, 1561  Qanuary  22, 
19961(1993  review).  We  have  found  that 
temper  is  a  measurable  physical 
characteristic,  which  is  recognized  in 
the  marketplace,  and  which  results  in 
cost  and  price  differences.  Moreover,  we 
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Idisagree  with  Petitioners'  claim  that 
[because  temper  was  not  used  as  a 
I  matching:  criterion  in  the  investigation  it 
I  cannot  b0  ^  relevant  criterion  in  this 
Ireview.  T^e  Department  may  alter  its 
lapproachi^ver  different  segments  of  a 
Iproceediiig  if  the  facts  so  warrant.  In 
■fact,  it  is  ^t  uncommon  for  the 
JDepartm^i^t  to  modify  its  approach 
Ithrough  different  segments  of  a 
■proceeding  as  it  learns  more  about  the 
Iproduct.  ue  industry,  and  the  selling 
Ipractices  within  that  industry.  Finally, 
Iwe  do  noi  {agree  that  Petitioners' 
I  assertions  and  argument  with  resptect  to 
■the  alleged  "commercial  reality" 
Iconcems  as  to  temper  codes  rise  to  the 
■level  of  "factual  information."  Thus, 
■they  need  not  be  excluded  as  "new 
Ifectual  injfbnnation." 

iCommemilO 

Petitioners  argue  that  the  Department 
■should  revise  Wolverine's  interest 
■expense  ratio  to  include  the  costs  that 
jWolverinei  incurred  during  the  POR  to 
I  refinance!  and  restructure  its  debt. 

Wolveiifae  states  that  the  Department 
■does  not  require  that  all  interest 
{expenses  incurred  by  a  company  in  one 
■year  be  included  in  COP  in  the  same 
I  year  for  antidumping  analysis  purposes, 
land  that  the  Department  has  allocated 
■exchange  gains  and  losses  associated 
[with  lon^term  debt  over  the  remaining  ~ 
Iterm  of  mat  debt,  and  not  to  the  year  in 
I  which  the  exchange  gain/loss  occurred. 

IDepartm^ht  Position 

We  agree  with  Petitioner  that 
IWolverinjel's  interest  expense  ratio 
I  should  take  these  costs  into  account; 
I  however,  I  tve  also  agree  with  Wolverine 
■that  the  (Mbt  restructuring  costs,  which 
■were  origihally  excluded  from  the 
[reported  costs,  should  be  amortized  over 
I  five  years,  the  term  of  the  credit 
larrangemont.  Wolverine  resubmitted  its 
I  interest  cdst  incorporating  this  change 
land  we  ]m/e  accepted  it.  See  also 
lAnalysis  Memo. 

jFlnal  RediUts  of  the  Review  | 

As  a  result  of  our  comparison  of  EP 
to  NV,  we|determine  that  a  dumping 
margin  ol  p.  71  percent  exists  for 
Wolverinfei  for  the  period  January  1 , 
1997  through  December  31, 1997.  We 
also  determine  not  to  revoke  in  part  the 
antidumping  duty  order  with  respect  to 
imports  bf  subject  merchandise  from 
Wolverin|e^ 

Cash  Deposit  Instnictioiis 

The  foUpwing  deposit  requirements 
will  be  effective  upon  publication  this 
notice  of  final  results  of  administrative 
review  for  all  shipments  of  the  subject 
merchandise  from  Canada  that  are 


entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  Wolverine  will  be  the  rate  stated 
above;  (2)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  less  than  fair  value 
(LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (3)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  rate,  the 
"all  others"  rate  established  in  the  LTFV 
investigation,  and  (4)  for  any  previously 
reviewed  exporter,  the  cash  deposit  rate 
will  be  its  company-specific  rate 
established  for  the  most  recent  period. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Assessment  Instructions 

The  Department  will  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidiunping  duties  on  all  entries 
subject  to  this  review.  For  assessment 
purposes,  we  have  calculated  importer- 
specific  ad  valorem  duty  assessment 
rates  for  the  merchandise  based  on  the 
ratio  of  the  total  amount  of  antidimiping 
duties  calculated  for  the  examined 
entries  during  the  POR  to  the  total 
quantity  of  sales  examined 
corresponding  to  such  sales.  The 
Department  will  issue  appraisement 
instructions  directly  to  Uie  Customs 
Service. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidimiping  duties 
prior  to  liquidation  of  the  relevant 
entries  diuing  this  review  period. 
Failtu«  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presiimption  that  reimbursement  of  the 
antidimiping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)'of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 


^his  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  August  9, 1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  E)oc.  99-22087  Filed  &-24-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-506] 

Porc«ialn-On-Steal  Cooking  Ware 
From  ttta  Paopla's  RapulMIc  of  China: 
Postponamant  of  Preliminary  Raaulta 
of  Antidumping  Duty  Acbninistratlve 
Ravlaw 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  tin^e  limit  for 
preliminary  results  of  aiftidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  tk)nimerce 
("Department")  is  extending  by  120 
days  the  time  limit  for  the  preliminary  ' 
results  of  the  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  cooking  ware  from  the  People's 
RepubUc  of  China  ("PRC")  covering  the 
period  December  1,  1997,  through 
November  30, 1998,  because  it  is  not 
practicable  to  complete  this  review 
within  the  time  limits  mandated  by  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"). 

EFFECTIVE  DATE:  August  25.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Morris,  at  (202)  482-1775. 
Office  of  AD/CVD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Act,  as  amended, 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  effective  January  1, 1995.  hi 
addition,  unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  Part  351  (April 
1998). 

Postponement  of  Preliminary  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
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preliminary  detenninatioii  in  an 
administrative  review  within  245  days 
after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested  and  a  final  determination 
within  120  days  aftn  the  date  on  which 
the  preliminary  determination  is 
published.  However,  section 
751(a)(3)(A)  of  the  Act  and  section 
351.213(h)(2)  of  the  Department's 
regulations  provide  that  when  it  is  not 
practicable  to  complete  the  review 
within  the  specified  time  period,  the 
Department  may  extend  this  time  period 
by  120  days.  Because  of  the 
complicities  in  this  administrative 
review,  it  is  not  practicable  to  complete 
this  review  within  the  time  limits 
mandated  by  section  751(a)(3)(A)  of  the 
Act.  See  Memorandum  firom  Bernard  T. 
Carreau  to  Robert  S.  LaRussa,  Extension 
of  Time  Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Porcelain-On-Steel  Cooking 
Ware  from  the  People's  Republic  of 
China,  on  file  in  the  Central  Record 
Unit,  Room  B-099,  Main  Commerce 

Building. 

Accordingly,  the  Department  is 
extending  the  deadline  for  issuing  the 
preliminary  results  of  this  review  until 
no  later  than  December  31, 1999.  In 
accordance  with  section  751(a)(3)(A)  of 
the  Act,  we  plan  to  issue  the  final 
results  of  this  administrative  review 
within  120  days  after  publication  of  the 
preliminary  results. 

Dated:  August  16, 1999. 

Banard  T.  Caireau. 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  Group  U. 

[FR  Doc.  99-22085  Filed  8-24-99:  8:45  am] 

■UJNQ  CODE  361»-08-P 


DEPARTMENT  OF  COMMERCE 

IntariMtlonal  Trad*  Admlntstration 
[A-570-S2S] 

AntMumping  Administrativ*  Raviaw  of 
SllieoiMngMMM  from  iho  Pooplo't 
RopubHc  of  China:  TbM  UmR 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  review. 


The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  residts  of  the 
administrative  review  of  the 
antidumping  duty  order  on 
Silicomanganese  from  the  People's 
Republic  of  China.  The  review  covers 
two  manufacturer/exporters  of  the 
subject  merchandise  to  the  United 


States  for  the  period  December  1, 1997, 
through  November  30, 1998. 
EFFECTIVE  DATE:  August  25, 1999. 
FOR  FURTMER  MP0RMAT10N  CONTACT: 
Timodiy  Firm  or  Jim  Terpstra,  Group  n. 
Office  IV,  AD/CVD  Enforcement,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-0065,  or  (202) 
482-3965.  respectively. 
SUPPLEMENTARY  MF0RMAT10N:  Because  it 
is  not  practicable  to  complete  the 
prelindnary  results  of  this  review  within 
the  initial  time  limit  established  by  the 
Uruguay  Round  Agreements  Act  (245 
days  after  the  last  day  of  the  anniversary 
month),  pursuant  to  section  751(a)(3)(A) 
of  the  'Tariff  Act  of  1930,  as  amended 
(the  Act),  the  Department  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  until  November  1, 
1999.  See  19  CFR  351.213  (g)(2)  and  the 
Memorandum  from  Bernard  T.  Carreau 
to  Robert  S.  LaRussa,  on  file  in  the 
Central  Records  Unit  located  in  room  B- 
099  of  the  main  Department  of 
Commerce  building. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675(a)(3)(A)). 

Dated:  August  16. 1999. 

Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-22084  Filed  8-24-99;  8:45  am] 

■LUNG  CODE  3B10-O6-H 


DEPARTMENT  OF  COMMERCE 

IntamatfcNMl  Trada  Administration 
[A-S33-S10] 

Stainlaaa  Staal  Bar  from  indta; 
Pralimlnary  Results  of  New  Shippar 
Raviaw 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
new  shipper  review  of  stainless  steel  bar 
from  India. 

SUMMARY:  In  response  to  requests  from 
Jyoti  Steel  Industries,  PareUi  Bright  Bars 
Pvt.  Ltd.,  and  Shah  Alloys  Ltd.,  the 
Department  of  Commerce  is  conducting 
a  new  shipper  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India.  This  review  covets 
these  companies'  sales  of  stainless  steel 
bar  to  the  United  States  during  the 
period  February  1, 1998  through  July  31, 
1998. 

We  have  preliminarily  determined 
that,  during  the  period  of  review,  Parekh 


Bright  Bars  Pvt  Ltd.  has  made  sales  of 
subject  merchandise  below  normal 
value  and  that  Jyoti  Steel  Industries  and  I 
Shah  Alloys  Ltd.  have  not  made  sales  of  | 
subject  mwchandise  below  normal 
value.  If  these  preliminary  results  are 
adopted  in  our  final  results,  we  will 
instruct  the  Customs  Service  not  to 
assess  antidumping  duties. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  25, 1999. 
FOR  FURTHER  BVORMATKM  CONTACT: 
Stephanie  Hoffinan,  James  Breeden,  or 
Melani  Millw,  Office  1,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone  (202)  | 
482-4198,  (202)  482-1174.  or  (202)  482- 
0116,  respectively. 

SUPPLEMENTARY  INFORMATION: 

^pUcaUe  Statute   - 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effiective  January  1, 1995,  | 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  all 
references  to  the  Department  of 
Conunerce's  ("the  Department's") 
regulations  are  to  19  CFR  Part  351  (April! 
1998). 

Background 

On  August  18  and  August  31, 1998, 
the  Department  received  requests  frt>m 
Jyoti  Steel  Industries  ("Jyoti"),  Parekh 
Bright  Bars  Pvt  Ltd.  ("Parekh"),  and 
Shah  Alloys  Ltd.  ("Shah")  to  conduct  a 
new  shipper  review  of  the  antidumping 
duty  order  on  stainless  steel  bar  from 
India.  Our  notice  initiating  the  new 
shipper  review  of  these  companies  was 
published  in  the  Federal  Register,  on 
October  30, 1998  (63  FR  58367).  The 
period  covered  by  this  review  is 
February  1, 1998,  through  July  31, 1998. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  stainless  steel  bar  ("SSB"). 
SSB  means  articles  of  stainless  steel  in 
straight  lengths  that  have  been  either 
hot-rolled,  forged,  turned,  cold-drawn, 
cold-rolled  or  othenvise  cold-finished, 
or  ground,  having  a  uniform  solid  cross 
section  along  their  whole  length  in  the 
shape  of  circles,  segments  of  circles, 
ovals,  rectangles  (including  squares), 
triangles,  hexagons,  octagons,  or  other 
convex  polsrgons.  SSB  includes  cold- 
finished  SSBs  that  are  turned  or  ground 
in  straight  lengths,  whether  produced 
from  hot-rolled  bar  or  from  straightened 
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id  cut  rod  or  wire,  and  reinforcing  bars 
lat  have  indentations,  ribs,  grooves,  or 
}ther  deformations  produced  during  the 
}lling  process. 

Except  as  specified  above,  the  term 
loes  not  include  stainless  steel  semi- 

lished  products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
irhich  if  iHss  than  4.75  mm  in  thickness 
ive  a  width  measuring  at  least  10  times 
le  thickness,  or  if  4.75  mm  or  more  in 
licknessi  paving  a  width  which  exceeds 
150  mm  t^d  measures  at  least  twice  the 

icknessi  wire  [i.e.,  cold-formed 
jroducts  til  coils,  of  any  imiform  solid 
cross  section  along  their  whole  length, 
/hich  do|itot  conform  to  the  definition 
}f  flat-rolled  products),  and  angles, 
shapes  arid  sections. 
The  SSfl  subject  to  this  order  is 
sntly  'Classifiable  under  subheadings 
|7222.1O.Gi0O5,  7222.10.0050, 
|7222.20.dQ05,  7222.20.0045, 
17222.20.6075,  and  7222.30.0000  of  the 
larmoni^d  Tariff  Schedule  of  the 
Jnited  Stialtes  ("HTSUS").  Although  the 

rSUS  subheadings  are  provided  for 
convenienbe  and  customs  purposes,  our 

itten  description  of  the  scope  of  this 
srder  is  dispositive. 

Jse  of  Fatito  Otherwise  Available 

Parekh  failed  to  respond  to  the 
)epartmeat's  supplemental 
Iquestionnaire  and  request  for  cost 
formatite  (i.e..  Section  O  of  the 
loriginal  qjiiestionnaire).  Section 
|776(a)(2)CA)  of  the  Act  provides  for  the 

I  of  fecis  available  when  an  interested 
Iparty  withholds  information  that  has 
an  requested  by  the  Department.  As 
{described  in  more  detail  below,  Parekh 
las  failed  to  provide  information 
Bxplicitly  requested  by  the  Department; 
lerefore,  we  must  resort  to  the  facts 
lotherwise  available. 

In  using  the  fects  otherwise  available, 
lowever,; pursuant  to  section  782(e)  of 
^e  Act,  the  Department  must  determine 
irhether  itifbrmation  Parekh  already 
Isubmitted  tfor  the  record  of  this  review 
Imay  be  used  in  calculating  a  dumping 
[margin.  Siaction  782(e)  of  the  Act 
[provides  that  the  Department  shall  not 
[decline  to  consider  iiiformation  that  is 
[submitted  by  an  interested  party  and 
[that  is  necessary  to  the  determination 

3ut  which  idoes  not  meet  all  the 
[applicablei  requirements  established  by 
le  Depaxtknent  it — 

(1)  liiel  formation  is  submitted  by 
[the  deadlilie  established  for  its 
[submissii^li. 

(2)  The  information  can  be  verified, 

(3)  The  mfonnation  is  not  so 
[incomplejt^  that  it  cannot  serve  as  a 
[reliable  b )  lis  for  reaching  the  applicable 
Idetermina  ion, 


(4)  The  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability  in  providing  the  information 
and  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  information,  and 

(5)  The  information  can  be  used 
without  undue  difficulties. 

Parekh  did  respond  to  the 
Department's  original  questionnaire  and 
a  supplemental  questionnaire.  However, 
Parekh  failed  to  respond  to  a  second 
supplemental  questionnaire  requesting 
clarification  of  deficient  information  in 
Parekh's  previous  responses.  Moreover, 
as  explained  in  the  "Normal  Value" 
section  of  this  notice  below,  the 
Department  has  preliminarily 
determined  to  base  normal  value  on 
constructed  value  ("CV")  for  all  three 
respondents.  Parekh  failed  to  provide 
requested  cost  information  necessary  for 
the  calculation  of  CV.  Therefore,  we 
find  the  information  already  on  the 
record  so  incomplete  that  it  cannot 
serve  as  a  reliable  basis  for  calculating 
a  dumping  margin.  Consequently,  we 
are  not  using  any  of  the  information 
submitted  by  Parekh  for  our  preliminary 
results  and  are  relying  instead  on  facts 
available. 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  provides  that  the  Department 
may  use  an  inference  that  is  adverse  to 
the  interests  of  a  party  if  it  determines 
that  party  has  failed  to  cooperate  to  the 
best  of  its  ability.  On  May  18, 1999,  the 
Department  issued  a  second 
supplemental  questionnaire  to  Parekh. 
The  Department  did  not  receive  a 
response  to  this  questionnaire,  nor  did 
it  receive  a  request  from  Parekh  for  an 
extension  of  time  to  respond.  The 
Department  made  several  efforts  to 
contact  Parekh  regarding  the  status  of  its 
questionnaire  response,  but  was  unable 
to  reach  any  of  Parekh's  piersoimel. 
Consistent  with  section  782(d)  of  the 
Act,  the  Department  sent  a  letter  to 
Parekh  on  July  16, 1999,  advising  the 
company  that  its  lack  of  cooperation 
may  result  in  the  use  of  facts  otherwise 
available.  Parekh  did  not  respond  to  this 
letter.  Additionally,  in  the  Department's 
May  18. 1999,  letter  to  Parekh,  the 
Department  informed  Parekh  that  if  it 
chose  not  to  offer  evidence 
demonstrating  why  a  particular  market 
situation  does  not  exist  in  the  home 
market,  it  shoiUd  submit  a  response  to 
section  D  of  the  original  questionnaire 
(i.e.,  cost  information).  Parekh  did  not 
submit  any  information  concerning  the 
particular  market  situation,  nor  did  it 
submit  cost  information. 

The  Department  finds  that  by  not 
providing  necessary  information 
specifically  requested  by  the 


Department  and  discontinuing  its 
participation  in  this  review,  Parekh  has 
failed  to  cooperate  to  the  best  of  its 
ability.  Therefore,  in  selecting  facts 
available,  the  Department  determines 
that  an  adverse  inference  is  warranted. 
As  adverse  facts  available,  we  have  .■ 
preliminarily  assigned  a  margin  of  21.02 
percent  to  Parekh's  sales  of  the  subject 
merchandise. 

This  margin,  calculated  for  sales  by 
Mukand  Limited  during  the 
investigation,  represents  the  highest 
weighted-average  margin  determined  for 
any  firm  during  any  segment  of  this 
proceeding.  Information  from  prior 
segments  of  the  proceeding  constitutes 
secondary  information  and  section 
776(c)  of  the  Act  provides  that  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
("SAA")  provides  that  "corroborate" 
means  simply  that  the  Department  will 
satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
value  [see,  H.R.  Doc.  316,  Vol.  1, 103d 
Cong.,  2d  Sess.  870  (1994)). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and  - 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
admhiistrative  review,  if  the  Department 
chooses  as  adverse  facts  available  a 
calculated  dumping  margin  from  a  prior 
segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  inappropriate.  Where 
circulnstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  mai:gin  and  determine  an 
appropriate  margin  (see,  e.g.,  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812,  6814  (Feb.  22, 
1996)  (where  the  Department 
disregarded  the  highest  margin  as 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 
imcharacteristic  business  expense 
residting  in  an  unusually  high  mai^in)). 

As  discussed  above,  it  is  not 
necessary  to  question  the  reliability  of  a 
calculated  margin  from  a  prior  segment 
of  the  proceeding.  Further,  there  are  no 
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ciicuiiutances  indicatiiig  that  thin 
nuurgin  is  inappropriate  as  facts 
available.  Therefore,  we  preliminarily 
find  that  the  21.02  percent  rate  is 
corroborated. 

United  States  Price 

In  calculating  the  price  to  the  United 
States,  we  used  export  price  ("EP").  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  into  the  United  States  and 
use  of  constructed  export  price  was  not 
otherwise  indicated. 

We  calculated  EP  based  on  the  CIF 
price  to  the  United  States.  In  accordance 
vrith  section  772(c)(2)  of  the  Act,  we 
made  deductions,  as  appropriate,  for 
foreign  inland  freight,  international 
freight,  marine  insurance,  and  brokerage 
and  handling. 

Nomial  Valve 

Viability:  In  order  to  determine 
whether  Shah,  Jyoti,  and  Parekh  made  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calcidating  normal  value  ("NV"),  we 
compared  the  respondents"  volume  of 
home  market  sales  of  the  foreign  like 
product  to  the  volume  of  U.S.  sales  of 
the  subject  merchandise  in  accordance 
with  section  773(a)  of  the  Act.  We  found 
that  each  respondent's  aggregate  volume 
of  home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  respective  aggregate  volume  of  U.S. 
sales  of  the  subject  merchandise.  Even 
though  this  residt  would  normally 
indicate  that  NV  should  be  based  on 
home  market  sales,  as  explained  below, 
information  on  the  record  indicates  that 
a  "particular  market  situation"  exists  in 
the  home  market  that  renders  the 
otherwise  viable  home  market  an 
inappropriate  basis  for  NV. 

In  a  letter  dated  February  3, 1999,  the 
petitioners  stated  that  the  dates  of  the 
home  market  sale  reported  by  Parekh 
and  Shah  were  outside  the  period  of 
review.  Lacking  home  market  sales  in 
the  period  of  review,  the  petitioners 
argued  that  both  Parekh's  and  Shah's 
home  markets  were  not  viable. 

In  considering  this  argument,  the 
Department  notes  that  section 
773(a)(1)(A)  of  the  Act  states  that  NV 
shall  be  based  upon  the  price  at  which  . 
the  foreign  like  product  is  first  sold  in 
the  usual  commercial  quantities  and  in 
the  ordinary  course  of  trade  "at  a  time 
reasonably  corresponding  to  the  time  of 
the  sale  used  to  determine  the  export 
price  or  constructed  export  price" 
(emphasis  added).  Neither  the 
Department's  regulations  nor  the  SAA 
o^r  any  further  clarification  of  the  time 


period  the  Department  should  examine 
in  determining  market  viability. 

However,  the  Department  has 
devrioped  a  methodology  for 
determining  contemporaneity  for 
purposes  of  comparing  NV  with  export 
price  or  constructed  export  price.  "Hie 
Department's  regulations  at  19  CFR 
351.414(e)(2)  provide  that  if  there  are  no 
sales  of  the  foreign  like  product  in  the 
month  of  the  U.S.  sale  under 
consideration,  the  Secretary  will  select 
as  the  contemporaneous  month  the  most 
recent  of  the  three  months  prior  to  the 
month  of  the  U.S.  sale,  and  if  there  are 
no  sales  of  the  foreign  like  product 
during  any  of  these  months,  the  earlier 
of  the  two  months  following  the  month 
of  the  U.S.  sale  in  which  there  was  a 
sale  of  the  foreign  like  product.  This 
methodology  commonly  is  referred  to  as 
the  90/60-day  contemporaneity 
.  window. 

Although  both  Shah  and  Parekh's 
home  market  sales  were  made  outside 
the  period  of  review,  we  have 
preliminarily  determined  that,  since 
both  respondents'  home  market  sales 
were  within  the  90/60-day 
contemporaneity  window  they  would  be 
used  for  comparison  piuposes.  Because 
the  time  of  these  home  market  sales 
"reasonably  corresponds"  to  the  time  of 
the  sales  used  to  establish  EP,  we  have 
examined  whether  these  sales  constitute 
a  viable  home  market  for  the  purpose  of 
determining  NV. 

Particular  Market  Situation:  On 
March  8, 1999,  the  petitioners  alleged 
that  Shah,  Jyoti,  and  Parekh  made  home 
market  sales  identical  to  their  U.S.  sales, 
after  making  their  U.S.  sales,  in  order  to 
artificially  establish  zero  dumping 
margins.  Consequently,  the  petitioners 
alleged  that  the  home  market  constitutes 
a  fictitious  market  within  meaning  of 
section  773(a)(2),  and  that  the 
Department  should  not  use  the  home 
market  sales  as  the  basis  for  normal 
value.  In  the  alternative,  the  petitioners 
claimed  that  a  particular  market 
situation  within  the  meaning  of  section 
773(a)(l)(C)(ui)  exists  in  the  home 
market  because  all  three  respondents 
made  a  single  sale  in  the  home  market 
that  constituted  five  percent  or  more  of 
sales  to  the  U.S.  market.  The  petitioners 
asserted  that  in  light  of  this  particidar 
market  situation,  the  Department  was 
precluded  from  using  respondents' 
home  market  sales  for  calculating 
normal  value.  See  May  18, 1999, 
Memorandum  to  Laurie  Parkhill,  "Home 
Market  Viability,  Fictitious  Market,  and 
Particidar  Market  Situation  Allegations" 
("May  18, 1999  Memo")  and  June  24, 
1999,  Memorandum  to  Richard 
Moreland,  "Particular  Market  Situation" 


("June  24, 1999  Memo")  for  a  detailed 
discussion  of  these  issues. 

In  considering  the  petitioners' 
fictitious  market  allegation,  we  have 
preliminarily  determined  that  evidence 
on  the  record  does  not  support  a  fine 
that  Shah,  Jyoti,  or  Parekh  established  a] 
fictitious  market.  It  is  the  Department's 
practice  in  proceedings  involving 
fictitious  maricet  allegations  to  require 
that  the  petitioners  provide  some 
evidence  on  the  record  that  establishes 
the  occurrence  of  different  movements 
in  prices  at  which  different  forms  of  the  | 
foreign  like  product  are  sold  before 
pursuing  an  allegation.  See,  e.g., 
Tubeless  Steel  Disc  Wheels  from  Brazil; 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  56  FR  14085 
(AprU  5, 1991)  ("•  •  •  before  pursing  a 
[fictitious  market]  allegation,  the 
Department  must  have  sufficient 
evidence  that  there  have  been  different 
movements  in  the  prices  at  which 
different  forms  of  die  subject 
merchandise  have  been  sold  in  the 
home  market.").  The  petitioners  have 
not  provided  such  evidence  and. 
therefore,  we  have  not  pursued  an 
inquiry  into  the  petitioners'  fictitious 
market  allegations.  See  May  18, 1999 
Memo. 

With  respect  to  the  petitioners' 
allegation  of  a  particular  market 
situation,  we  preliminarily  determine 
that  a  particular' market  situation  does 
exist  for  Shah,  Jyoti,  and  Parekh. 
According  to  section  773(a)(1)  of  the 
Act,  the  Department  may  decline  to  use 
home  market  sales' for  determining 
normal  value  where  "the  particular 
market  situation  in  the  exporting 
country  does  not  permit  a  proper 
comparison  with  the  export  price  or 
constructed  export  price."  The  SAA 
further  discusses  particular  market 
situations,  stating  that  a  particidar 
market  situation  may  exist  where  a 
single  sale  in  the  home  market 
constitutes  five  percent  of  sales  to  the 
United  States.  SAA  at  152. 

In  the  instant  review,  we  find  that 
each  respondent  had  a  single  sale  in  the  | 
home  market  which  constituted  more 
than  five  percent  of  the  aggregate 
voliune  of  its  U.S.  sales.  In  addition,  we  | 
note  that  the  subject  merchandise  is  a 
conunodity-type  product  that  can  easily  I 
be  distinguished  from  a  large  capital 
good,  such  as  a  printing  press,  where 
one  home  market  sale  made  during  the 
period  of  review  might  be  a  normal 
situation.  We  further  note  that  although  , 
we  gave  the  respondents  an  opportunity! 
to  offer  information  demonstrating  why 
a  particular  market  situation  does  not 
exist  in  the  home  market,  Jyoti  and  SI 
(the  two  respondents  who  chose  to 


submit  in  fbnnation) '  failed  to  submit 

iformatiO^  demonstrating  why  these 
single,  isolated  sales  in  the  home  market 

krere  indijoative  of  actual  home  market 
jrices  of  tl^e  foreign  like  product. 

Accordingly,  we  preliminarily 
letermine^that  the  respondents'  home 

larkets  should  not  be  used  for  purposes 
if  calculajting  normal  value.  Moreover, 
3ecause  nqne  of  the  respondents  have 

lade  sal^4  to  third  countries  during  the 
'OR.  we  dfetermine  that  CV  is  the 
appropriate  basis  for  normal  value.  See 

fay  18, 1;999  Memo  and  Jime  24,  1999 

femo  foe  ii  more  detailed  analysis. 
Constnlf^ed  Value:  In  accordance 

dth  sectidn  773(e)(1)  of  the  Act,  we 
calculated  CV  for  Shah  and  Jyoti  based 
)n  the  sum  of  the  respective 

9spondept's  cost  of  materials  (net  of 
|tmport  diity  credits  earned  on  its  U.S. 
le),  labo^,  overhead,  G&A,  profit,  and 

.S.  packjihg  costs.  (As  discussed  in  the 
["Facts  Available"  section  above,  we 
:ould  not  ^culate  CV  for  Parekh 
;:ause  ii  {failed  to  respond  to  our 
request  fcji:  necessary  cost  information.) 

^ith  respect  to  GatA,  we  used  the 
lounts  reported  by  Shah  and  Jyoti  in 

leir  1997^1998  audited  financial 


statements,  and,  in  accordance  with  our 
normal  practice,  adjusted  these  amounts 
to  capture  those  expenses  associated 
with  the  production  of  the  subject 
merchandise. 

With  respect  to  amounts  for  profits, 
section  773(e)(2)(A)  of  the  Act  states 
that  CV  should  include  an  amount 
"inciured  and  realized  by  the  specific 
exporter  or  producer  being  examined  in 
the  investigation  or  review  *  *  *  for 
profits,  in  connection  with  the 
production  and  sale  of  a  foreign  like 
product,  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country 
*  *   *"  In  this  case,  the  actual  amounts 
incurred  and  realized  by  Shah  and  Jyoti 
for  profits,  in  connection  with  their 
sales  of  the  foreign  like  product,  are 
based  on  Shah  and  Jyoti 's  respective 
single  home  market  sales.  However,  as 
discussed  above,  we  have  determined 
that  these  home  market  sales  are  not  an 
appropriate  basis  for  normal  value 
because  a  particular  market  situation 
exists.  Accordingly,  these  sales  are  not 
an  appropriate  basis  for  calcidating  CV 
profit.  Therefore,  as  no  other  actual 
profit  amounts  realized  by  Shah  and 
Jyoti  in  connection  with  sales  of  the 


foreign  like  product  are  available,  we 
have  used  an  alternative  calculation 
method. 

The  decision  to  use  an  alternative 
method  to  determine  profit  and  the 
selection  of  the  appropriate  method 
depends  on  the  facts  of  each  case. 
Therefore,  the  decision  to  use 
alternative  CV  profit  data  must  be  made 
on  a  case-by-case  basis.  Based  on  the 
facts  of  the  present  case,  in  accordance 
with  section  773{e)(2)(B){i)  of  the  Act, 
we  calculated  the  respondents' 
respective  profit  based  on  the 
respondents'  sale  of  merchandise  that  is 
in  the  same  general  category  of  products 
as  the  subject  merchandise.  That  is,  we 
calculated  profit  based  on  the 
respondents'  respective  total  sales  of  all 
merchandise  produced,  as  reflected  in 
the  companies'  1997-1998  audited 
financial  statements. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  EP 
and  NV,  we  preliminarily  determine  the 
following  weighted-average  dumping 
margins: 


Manufacturer/Fxporter 

Period 

Margin  (percent) 

Jyoti 

2/1/98-7/31/98 
2/1/98-7/31/98 
2/1/98-7/31/98 

0.00 

Parekti 

21  02 

Shah 

0.00 

Parties  |tp  the  proceeding  may  request 
iisclosurejwithin  five  days  of  Uie  date 
}f  publication  of  this  notice.  Any 
[interested  party  may  request  a  hearing 
irithin  30  days  of  publication.  Any 
learing,  if  requested,  will  be  held  2  days 
\eT  the  deadline  for  filing  rebuttal 
iriefs  iuil9ss  the  Secretary  alters  the 
late.  Intet^sted  parties  may  submit  case 

iefs  within  30  days  of  the  date  of 
}ublicatib|i  of  this  notice.  Rebuttal 
briefs,  wt)ich  must  be  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed  no 
[later  than  $  days  after  the  deadline  for 
iling  case^briefs.  Hie  Department  will 
issue  the  Rnal  results  of  this  new 
shipper  review,  v^ch  will  include  the 
suits  of  |ijts  analysis  of  issues  raised  in 
ly  such  Ic^mments,  within  90  days  of 
[issuing  those  preliminary  results. 
Upon  completion  of  this  new  shipper 
9view,  the  Department  shall  determine, 
id  the  Customs  Service  shall  assess, 
itidumping  duties  on  all  appropriate 
sntries.  We  have  calculated  an  importer- 
specific  (tiity  assessment  rate  based  on 
le  ratio  6t  ihe  total  amount  of 
itidumpi  ag  duties  calculated  for  the 


examined  sales  made  to  the  total 
entered  value  of  the  examined  sales.  In 
order  to  estimate  the  entered  value,  we 
subtracted  international  movement 
expenses  (e.g.,  international  freight) 
from  the  gross  sales  value.  This  rate  will 
be  assessed  uniformly  on  all  entries 
made  during  the  POR.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

The  following  deposit  requirement 
will  be  effective  upon  publication  of  the 
final  results  of  this  new  shipper  review 
for  all  shipments  of  stainless  steel  bar 
frtnn  India  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
will  be  Ihe  rates  established  in  the  final 
results  of  this  review;  (2)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  but 
was  covered  in  a  previous  review  or  the 
cniginal  less-than-fair-value  ("LTFV") 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 


this  review,  a  previous  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  pwiod  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
and/or  exporters  of  this  merchandise, 
shall  be  12.45  percent,  the  "all  others" 
rate  established  in  the  LTFV 
investigation  (59  FR  66915,  December 
28, 1994). 

These  requirements,  when  imposed, 
shall  remain  in  effect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 


Parekh  dijd  not  submit  any  information 
concerning  ^  particular  market  situaition  issue. 
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occnured  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  new  sliipper  review  and  notice 
are  in  accordance  with  sections 
751(a)(2)(B)  and  777(i)(l)  of  the  Act. 

Dated:  August  18, 1999. 

Bernard  Carreau, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-22083  Filed  8-24-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaplieric 
Adminietration 

[LD.  0617996] 

New  England  Hahery  Management 
Council;  Putillc  MeeUnga 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Cotmcil)  is 
schediding  a  niunber  of  public  meetings 
of  its  oversight  committees  and  advisory 
panels  in  September,  1999  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 
between  September  7  and  September  29, 
1999.  See  SUPPtEMENTARY  INFORMATION 
for  specific  dates  and  times. 
ADDRESSES:  Meetings  will  be  held  in 
Danvers,  MA  and  Warwick,  RI.  See 
SUPPt.EMENTARY  INFORMATION  for  specific 
locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(781)  231-0422.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Coimcil,  5  Broadway,  Saugus,  MA 
01906-1036;  telephone:  (781)  231-0422. 
SUPPt£MENTARY  INFORMATION:  Meeting 
Dates  and  Agendas 

Tuesday.  September  7,  1999,  at  9:30 
a.m. — Habitat  Committee  and  Advisors 
Meeting. 

Location:  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone:  978-777-2500. 

The  committee  and  advisors  will 
discuss  proposed  Mid-Atlantic  Fishery 
Management  Council  Tilefish  Fishery 
Management  Plan  (FMP)  research 
criteria  and  objectives  for  Great  South 


Channel  area  reserve;  review  the  status 
of  the  draft  inshore  Gulf  of  Maine 
habitat  area  of  particular  concern  and 
Long  Island  Soimd  essential  fish  habitat 
framework  adjustment. 

Wednesday,  Septembers,  1999, 10i)0 
a.m. — ^Whiting  Committee  meeting 

Location:  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone:  978-777-2500. 

llie  Committee  will  develop  a 
framework  adjustment  to  the  Northeast 
Multispecies  FMP  that  may  include 
options  for  a  whiting  mesh  size/ 
possession  limit  category  telephone  call- 
in  enrollment  system  as  well  as  options 
for  allowing  the  use  of  net  strengtheners 
with  2.5-inch  mesh.  The  Committee 
also  will  begin  to  review  and  discuss 
possible  issues  to  be  addressed  in  an 
upcomliig  aiueuduient  to  the  Nurtheast 
Multispecies  FMP,  which  would  remove 
whiting,  red  hake,  and  offshore  hake 
from  the  Multispecies  FMP  and 
establish  a  separate  FMP  for  these  small 
mesh  species. 

Thursday,  September  9, 1999,  9:30 
a.m. — Groiudfish  Committee  and 
Groundfish  Advisory  Panel  Joint 
Meeting 

Location:  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone:  (978)  777-2500. 

The  committee  and  panel  will  review 
and  finalize  alternatives,  and 
recommend  a  preferred  alternative  for  a 
framework  adjustment  to  the  Northeast 
Multispecies  FMP  to  implement  mid- 
season  adjustments  to  the  management 
program  for  the  Gulf  of  Maine  cod 
fishery  that  could  also  carry  forward  to 
the  2000-2001  fishing  year.  The 
framework  action  will  also  modify  the 
Georges  Bank  cod  trip  limit  adjustment 
mechanism.  The  Council  held  the  initial 
meeting  for  this  framework  adjustment 
on  August  10-11, 1999,  and  identified 
options  for  consideration.  It  will  hold 
the  final  meeting,  to  select  measures  for 
submission  to  the  Secretary  of 
Commerce,  on  September  21  -23, 1999. 

Thursday,  September  9, 1999,  10:00 
a.m.  —  Scallop  Advisory  Panel  Meeting 

Location:  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone:  978-777-2500. 

The  advisory  panel  will  consider 
management  adjustments  for  the  2000 
fishing  year,  beginning  March  1,  2000, 
based  on  biological,  economic,  and 
other  information  in  the  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  report.  Adjustments  are  needed 
to  achieve  the  FMP  objectives  including 
preventing  overfishing,  rebuilding  stock 
biomass,  and  producing  optimum  yield. 

Friday,  September  10,  1999,  9:30  a.m. 
—  Scallop  Committee  Meeting 


Location:  Sheraton  Femcroft  Hotel,  50 1 
Femcroft  Road,  Danvers,  MA  01923; 
telephone:  978-777-2500. 

The  Scallop  Plan  Development  Team 
will  present  ihe  annual  monitoring 
SAFE  report  and  bom  this  information 
and  advisor  recommendations,  the 
committee  will  develop  management 
alternatives  for  consideration  at  the  first 
framework  meeting,  scheduled  for 
September  21-23, 1999.  Adjustments 
are  needed  to  achieve  the  FMP 
objectives  including  preventing 
overfishing,  rebuilding  stock  biomass, 
and  producing  optimum  yield. 

Thursday,  September  1 6  and  Friday, 
September  1 7,  1999,  at  8:00  a.m.  — 
Scientific  and  Statistical  Committee 
Meeting 

Location:  New  England  Fishery 
Management  Council  Office,  5 
Broadway,  Saugus,  MA  01906; 
telephone:  781-231-0422. 

The  Scientific  and  Statistical 
Committee  will  review  the  1999  SAFE 
Report  for  Atlantic  Sea  Scallops, 
including  the  Scallop  Plan  Development  | 
Team  recommendations  for  the  annual 
adjustment  to  the  Atlantic  Sea  Scallop 
FMP.  The  Committee  will  report  its 
findings  to  the  Council  at  the  September  | 
21-23, 1999  Council  meeting  in  New 
Bedford,  MA. 

Tuesday  and  Wednesday,  September 
28-29,  1999.  9:30  a.m.-Scallop 
Conunittee  Meeting 

Location:  Radisson  Hotel,  2081  Post 
Road,  Warwick,  RI  02886;  telephone: 
401-739-3000. 

Following  an  initial  framework 
meeting  where  the  Council  will  identify 
management  alternatives  for  framework 
action,  the  committee  will  define  and 
specify  these  alternatives  for  the  Final 
Framework  12  dociunent.  After  analysis 
by  the  plan  development  team,  the 
alternatives  will  be  considered  for 
approval  at  a  final  framework  meeting, 
scheduled  on  November  16-18, 1999. 

Although  other  issues  not  contained 
in  this  notice  may  be  discussed  at  these 
meetings,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  these 
meetings.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 


Dated:  > ,  igu 
(taryCNutiio 

I  Urector,  C0o 
1  Jational  Marii 
I  rT?  Doc.  ab-2: 

I  HJJNO  COM  !  M 


I  Pacific  F|#lM 
l>uMicM«Mi 
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Dated:  Aigust  19, 1999. 

(tary  C  Matlock, 

I  Urector,  C^ce  of  Sustainable  Fisheries, 
f  lational  Arfbri/ie  Fisheries  Service. 

I  ^R  Doc.  8»-22050  Filed  8-20-99;  3:19  pm] 

I  tLLMO  COtk  36ia-2>-F 


I CPARTNENT  OF  COMMERCE 

r  lational  !<t>caanlc  and  Atmospheric 
/  LdministiMlon 

[  .D.  0817900] 

I  Pacific  Flitiery  Management  CouncN; 
Public  Mcietinga 

t  iQENCY:  Rational  Marine  Fisheries 
i  lervice  (HMFS),  National  Oceanic  and 
1  ^tmospbioric  Administration  (NOAA), 
( k}mmcrc0. 
t  kCnON:  I^otice  of  public  meetings. 


{ lUMMARY^  {Th6  Pacific  Fishery 
I  lianagenktot  Council  (Coimcil)  and  its 
£  dvisory  entities  will  hold  public 
I  aeetings. 

[  lATES:  The  Council  and  its  advisory 
( ntities  vvill  meet  September  13-17, 
1  999.  The  Council  meeting  will  begin 
( >n  Mondjay,  September  13,  at  9  a.m., 
I  econvecliiig  each  day  through  Friday. 
J  Ul  meetjikgs  are  open  to  the  public, 
(  xcept  a  bkosed  session  will  be  held 
1  rom  8  a.^1.  until  8:30  a.m.  on  Thursday, 
i  »eptembk'  16  to  address  litigation  and 
J  lersonncjli  matters.  The  Coimcil  will 
I  aeet  as  Iti^e  as  necessary  each  day  to 
( lompletfl  its  scheduled  business. 

■i  iDDRESSCS:  The  meetings  will  be  held  at 
t  he  Doubletree  Hotel  -  Columbia  River, 
:  401  Nott^  Hayden  Island  Drive, 
I  *ordandi  OR;  telephone:  (503)  283- 
;illl.        : 

CouncU  address:  Pacific  Fishery 
]  ^anagen^ent  Council,  2130  SW  Fifth 
1  Wenue,  Suite  224,  Portland,  OR  97201. 

r  OR  FURTHER  INFORMATION  CONTACT: 

1  .Awrence;D.  Six,  Executive  Director; 

t  elephonJBC  (503)  326-6352. 

!  iUPPLEMtKTARY  INFORMATION:  The 

following 'items  are  on  the  Coimcil 

i  igenda,  biit  not  necessarily  in  this  order. 

A.  Call  to  Order 

1.  Opening  Remarks,  Introductions, 

IoU  Call; , 
2.  App^ve  Agenda 
3.  Approve  April  and  June  Meeting 
[inutes 

B.  Strategic  Planning  for  the 
Groundfieth  Fishery 

C.  Coattal  Pelagic  Species 
Managenkent 

1.  Status  Report  on  Implementation  of 
mited  Eptry 

2.  Plan  Amendment 

3.  Annifal  Management  Cycle 

D.  Pacific  Halibut  Management 


1.  Status  of  1999  Fisheries 

2.  Status  of  Bycatch  Estimate  and 
Testing  of  Bycatch  Reduction  Devices 

3.  Proposed  Changes  to  the  Catch 
Sharing  Plan  and  Regulations 

E.  Habitat  Issues 

F.  Salmon  Management 

1.  Sequence  of  Events  and  Status  of 
Fisheries 

2.  State  Reports  on  Selective  Fisheries 

3.  Status  of  Plan  Amendment  14 

4.  Test  Fishery  Protocol 

G.  Groundfish  Management 

1.  Staff  Overview  of  Groundfish 
Agenda,  Including  Priorities  and 
Schedules 

2.  Status  of  Federal  Regulations, 
NMFS  Activities  and  Applications  for 
Exempted  Fishing  Permits 

3.  Fishery  Management  Plan 
Amendment  for  Stock  Rebuildii^  and 
Specific  Rebuilding  Programs  for 
Lingcod,  Bocaccio,  and  Pacific  Ocean 
Perch 

4.  Preliminary  Harvest  Levels  and 
Other  Specifications  for  2000 

5.  Status  Reports 

6.  Measures  Required  by  the 
American  Fisheries  Act 

7.  Plan  Amendment  to  Address 
Bycatch 

8.  Observer  Program 

9.  Proposed  Management  Measures 
for  2000 

10.  Status  of  Fisheries  and  Inseason 
Adjustments 

11.  Rockfish  Allocation 

12.  Groundfish  Priorities  and 
Schedules 

H.  Marine  Reserves  -  Council 
Direction  to  Committee 

I.  Highly  Migratory  Species, 
Management 

1.  Report  of  the  Multilateral  High- 
Level  Conference 

2.  Coordination  with  Western  Pacific 
and  North  Pacific  Councils 

3.  Review  of  Issue  Paper  and 
Schedule  of  Scoping  Sessions 

J.  Administrative  and  Other  Matters 

1.  Report  of  the  Budget  Conunittee 

2.  Status  of  Legislation 

3.  Report  of  the  Council  Chairs' 
Meeting 

4.  Appointments  to  Advisory  Groups 

5.  Dr^  Agenda  for  November  1999 

6.  Election  of  Officers 

Advisory  Meetings 

The  Groundfish  Management  Team 
(GMT)  will  convene  on  Sunday, 
September  12,  at  11  a.m.  and  on 
Monday,  September  13,  at  8  a.m.  to 
address  groundfish  issues  on  the 
Council  agenda.  They  will  continue  to 
meet  as  necessary  through  September  1 7 
to  address  groundfish  issues  on  the 
Council  agenda. 

The  Scientific  and  Statistical 
Committee  will  convene  on  Monday. 


September  13.  at  8  a.m.,  on  Tuesday, 
September  14,  at  8  a.m.,  and  on 
Wednesday,  September  15  at  8  a.m.  to 
address  scientific  issues  on  the  Council 
agenda. 

The  Habitat  Steering  Group  (HSG) 
meets  at  9  a.m.  on  Monday,  September 
13,  to  address  issues  and  actions 
affecting  habitat  of  fish  species  managed 
by  the  Coimcil. 

The  Groundfish  Advisory  Subpanel 
(GAP)  will  convene  on  Monday, 
September  13,  at  10  a.m.  and  will 
convene  at  8  a.m.  Tuesday  through 
Thursday  to  address  groundfish 
management  items  on  the  Council. 

The  GMT/GAP/HSG  will  meet 
Monday  3:30  p.m.  to  5:30  p.m.  to 
develop  a  workplan  to  address  fishing 
gear  impacts  and  essential  fish  habitat 

The  Ad-Hoc  Salmon  Mortality 
Committee  will  meet  on  Monday. 
September  13,  at  7  a.m.  to  discuss 
estimation  of  hook-and-release  mortality 
for  ocean  salmon  fisheries. 

The  Ad-Hoc  Marine  Reserve 
Committee  will  meet  Tuesday,  6:30  p.m. 
to  continue  development  of 
recommendations  to  the  Council. 

The  Budget  Committee  meets  on 
Wednesday,  September  15  after  the 
Coimcil  recesses  for  that  day  to  review 
the  status  of  the  1999  Council  budget 
and  recommend  a  budget  for  2000. 

The  Enforcement  Consultants  meet  at 
5:30  p.m.  on  Tuesday,  September  14  to 
address  enforcement  issues  relating  tn 
Council  agenda  items. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  John  S. 
Rhoton  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  August  19. 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  99-22078  Filed  8-24-99;  8:45  am) 
B«XMG  CODE  3S10-22-F 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Petition  Of  the  Chicago  Board  Of  Trade, 
the  Chicago  Mercantile  Exchange,  and 
the  New  York  Mercantile  Exchange  for 
Exemptton  Purauant  to  Section  4(c)  of 
the  Commodity  Exchange  Act 

agency:  Commodity  Futures  Trading 

Coimnission. 

ACTION:  Notice  of  petition  for  exemption 

and  request  for  comment. 

summary:  The  Chicago  Board  of  Trade, 
the  Chicago  Mercantile  Exchange,  and 
the  New  York  Mercantile  Exchange  have 
submitted  a  joint  petition  dated  June  25, 
1999,  to  the  Commodity  Futures 
Trading  Commission  requesting  an 
exemption,  pursuant  to  Section  4(c)  of 
the  Commodity  Exchange  Act,  for  all 
boards  of  trade  that  have  been  designed 
by  the  Commission  as  contract  markets 
firom  certain  statutory  requirements 
concerning  the  contract  market 
designation  process  for  new  contract 
submissions  and  the  contract  market 
rule  review  process.  The  Commission 
believes  that  publication  of  the  petition 
for  comment  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act  and  the 
Commission's  regulations.  The  full  text 
of  the  petition  is  reproduced  at  the  end 
of  this  Notice. 

DATES:  Comments  must  be  received  on 
or  before  October  12, 1999. 
ADDRESSES:  Comments  shoiUd  be 
submitted  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street.  NW,  Washington.  DC 
20581.  Comments  also  may  be  sent  by 
facsimile  to  (202)  418-5521  or  by 
electronic  mail  to  secretaryOcftc.gov. 
Reference  should  be  made  to  the 
"Petition  of  the  Chicago  Board  of  Trade, 
the  Chicago  Mercantile  Exchange,  and 
the  New  York  Mercantile  Exchange  for 
Exemption  Pursuant  to  Section  4(c)  of 
the  Commodity  Exchange  Act.". 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  L.  Creed,  Attorney.  Division  of 
Trading  and  Markets,  Commodity 
Futiues  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  Street.  NW. 
Washington.  DC  20581.  Telephone 
number  (202)  418-5430;  electronic  mail 
rcreedd  cftc.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

By  letter  dated  June,  1999,  and 
received  June  28, 1999.  the  Chicago 
Board  of  Trade,  the  Chicago  Mercantile 
Exchange,  and  the  New  York  Mercantile 


Exchange  (collectively  referred  to  as  the 
"Exchanges")  submitted  a  joint  petition 
to  the  Commodity  Futures  Trading 
Commission  ("Commission"  or 
"CFTC"),  pursuant  to  Section  4(c)  of  the 
Commodity  Exchange  Act  ("Act"),* 
requesting  an  exemption  for  all  boards 
of  trade  that  have  been  designated  by 
the  Commission  as  contract  markets 
from  certain  statutory  requirements. 
Specifically,  the  petition  requests  an 
exemption  from  die  Act's  requirements 
in  three  areas:  (1)  the  contract  market 
designation  process  for  new  contract 
submissions,  set  forth  in  Sections  5  and 
6  of  the  Act  and  any  related  statutory 
provisions,  including  Section 
2(a)(8)(B)(ii)  of  die  Act:  (2)  the  contract 
market  rule  review  process,  set  forth  in 
Section  5a(a)(12)  of  the  Act;  and  (3) 
pertinent  provisions  of  the  Act  that 
woidd  otherwise  prevent  the  immediate 
adoption  and  implementation  of  trading 
rules  an  procediues  that  are  comparable 
to  those  of  a  competing  foreign 
exchange. 

The  Exchanges'  petition  was  filed  in 
response  to  the  Commission's  Order 
dated  June  2, 1999.  That  Order 
withdrew  the  Commission's  proposed 
rules  governing  the  use  of  automated 
trading  systems  in  the  United  States 
("U.S.")  which  provide  access  to  foreign 
electronic  boards  of  trade.  ^  The  Order 
also  directed  Commission  stafi  "to  begin 
immediately  processing  no-action 
requests  from  foreign  boards  of  trade 
seeking  to  place  trading  terminals  in  the 


>  Section  4(c)  of  the  Act  states  in  relevant  part: 
Unless  exempted  by  the  Commission  pursuant  to 
subsection  (c),  it  shall  be  unlawful  for  any  person 
to  offer  to  enter  into,  to  enter  into,  to  execute,  to 
confirm  the  execution  of.  or  to  conduct  any  office 
or  business  anywhere  in  the  United  States,  its 
territories  or  possessions,  for  the  purpose  of 
soliciting,  or  accepting  any  order  for.  or  otherwise 
dealing  in,  any  transaction  in.  or  in  connection 
with,  a  contract  for  the  purchase  or  sale  of  a 
commodity  for  future  delivery  (other  than  a  contract 
which  is  made  on  or  subiect  to  the  rules  of  a  board 
of  trade,  exchange,  or  market  located  outside  the 
United  States,  its  territories  or  possessions) 
unless — 

(1)  such  transaction  is  conducted  on  or  subject  to 
the  rules  of  a  board  of  trade  which  has  been 
designated  by  the  Commission  as  a  'contract 
market'  for  such  conunodity; 

(2)  such  contract  is  executed  or  consummated  by 
or  through  a  member  of  such  contract  market;  and 

(3)  such  contract  is  evidenced  by  a  record  in 
writing  which  shows  the  date,  the  parties  to  such 
contract  and  their  addresses,  the  property  covered 
and  its  price,  and  the  terms  of  delivery  *  *  *. 

Section  4(c)  of  the  Act  provides  the  Commission 
with  the  authority  "by  rule,  regulation,  or  order" 
after  notice  and  opportunity  for  hearing  to  exempt 
"any  agreement,  contract,  or  transaction  (or  class 
thereof)"  from  the  requirements  of  Section  4(a)  or 
from  any  other  provision  of  the  Act,  with  the 
exception  of  the  Shad-Johnson  Accord  provisions  of 
Section  2(a)(1)(B)  (stock  index  futures). 

'  See  64  FR  14159  (March  24, 1999)  (proposed 
rules);  64  FR  32829  (June  18. 1999)  (annotmcement 
of  withdrawal  of  proposed  rules). 


United  States,  and  to  issue  responses 
where  appropriate,  pursuant  to  the 
general  guidelines  included  in  the  Eure> : 
(DTB)  no-action  process,  or  other 
guidelines  established  by  the 
Commission,  to  be  reviewed  and 
applied  as  appropriate  on  a  case-by-case 
basis."  '  Finally,  by  the  same  Order,  the 
Commission  determined  to  "commit  to 
simultaneously  initiate  processes  to 
address  the  comparative  regiUatory 
levels  between  U.S.  and  foreign 
electronic  trading  systems  so  as  not  to 
provide  one  urith  a  competitive 
advantage." 

The  Eixchanges  state  that  their  petitior 
for  exemptive  relief  should  be  in  order 
to  avoid  imfair  competition  from  foreign 
exchanges  that  have  been  or  will  be 
permitted  to  place  their  electronic 
trading  systems  in  the  U.S.  pursuant  to 
no-action  letters  issued  by  Commission 
staff.^  Since  these  foreign  exchanges 
will  not  be  required  to  obtain 
Commission  designation  as  contract 
markets  in  order  to  operate  in  the  U.S., 
the  Exchanges  state  that  they  will  not  be 


^  In  February  1996,  the  Commission's  Division  of 
Trading  and  Markets  ("Division")  issued  a  no- 
action  letter  to  the  Deutsche  Terminborse  ("DTB"). 
an  automated  international  futures  and  options 
exchange  headquartered  in  Frankfurt,  Cerman> . 
DTB  has  subsequently  changed  its  name  to  Eurex 
Deutschland  ("Eurex").  In  this  no-action  letter,  the 
Division  agreed,  subfect  to  certain  conditions,  not 
to  recommend  enforcement  action  to  the 
Commission  if  Eurex  placed  computer  terminals  in 
the  U.S.  offices  of  its  members  for  principal  trading 
and,  where  the  Eurex  member  is  also  a  futures 
commission  merchant  ("FCM")  registered  with  the 
Commission  imder  the  Act,  for  trading  on  behalf  of 
U.S.  customers  as  well,  without  Eurex  being 
designated  as  a  U.S.  contract  market.  See  CFTC 
Interpretative  Letter  No.  96-28  [1994-1996  Transfer 
Binder)  Comm.  Fut.  L.  Rep.  (CCH)  126,669  (Feb.  29 
1996). 

Subsequent  to  receiving  the  Exchanges'  petition 
for  exemptive  relief,  on  )uly  23, 1999,  the  Division 
granted  a  no-action  request  submitted  by  LIFFE 
Administration  and  Management  (which  operates 
The  London  International  Financial  Futures  and 
Options  Exchange)  to  make  its  electronic  trading 
and  order  matching  system  available  to  its  members 
in  the  U.S.  Similarly,  on  August  10, 1999.  the 
Division  granted  the  no-action  requests  submitted 
on  behalf  of  Eurex,  the  Sydney  Futures  Exchange 
Limited,  the  New  Zealand  Futures  and  Options 
Exchange  Limited,  and  the  ParisBourse  ^bf  sa  with 
respect  to  the  placement  of  their  respective 
electronic  trading  and  order  matching  systems  in 
the  U.S. 

*  Currently,  U.S.  customers  can  access  the 
products  offered  by  foreign  exchanges  by:  (1) 
communicating  through  a  U.S.  registered  FCM  or 
introducing  broker  ("IB")  (where  the  FCM  or  IB 
would  relay  the  cutomer's  order  for  execution  to  a 
foreign  member  of  the  foreign  exchange  by 
telephone,  facsimile  transmission,  or  other  means): 
(2)  communicating  with  a  foreign  firm  that  has 
received  an  exemption  bom  registration  under  Part 
30  of  the  Commission's  regulations;  or  (3)  utilizing 
cross-exchange  access  programs  or  other  trading 
links  between  U.S.  contract  markets  and  foreign 
exchanges  {see  e.g.,  the  trading  of  Mart^e  a  Terme 
International  de  France  products  through  Chicago 
Mercantile  Exchange  Globex  terminals  located  in 
the  U.S.). 


^  In  their  p^tii 
not  requestiag  rel 
Section  5a(a|§2) 
emergency  rliles. 
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iibject  to  ^16  same  statutory  and 

'  itoryi  ^uirements  as  existing  U.S. 
mtract  niirkets.  The  Exchanges  state 
lat  this  no-action  process  severely 
[hampers  their  ability  to  compete  with 
[such  foreign  exchanges. 

The  Comvnission  wishes  to  emphasize 
Ithat  it  haslaot  made  any  prior  judgment 
[with  respecit  to  any  element  of  the 
[Exchanges'  petition  for  exemptive  relief 
[and  that  it  will  give  serious 
[considerafibn  to  all  of  the  issues  raised 
[by,  and  th  3  comments  received  on,  the 
I  petition,  lie  Commission  urges 
I  members  o^  the  interested  public, 
including  liJ.S.  contract  markets,  market 
participants,  Commission  registrants 
and  end-users,  as  well  as  other  federal 
govemmetilt  regulators  to  comment  on 
all  aspects  0f  the  petition. 


n.  The  Exfiikianges'  Petition  for 
Exemptiow 

A.  Contra^  Market  Designation  Process 
I  for  New  Odntract  Submissions 

Througiitheir  petition,  the  Exchanges 
I  are  requespng  that  all  boards  of  trade 
designated  I  by  the  Commission  as 
contract  markets  be  exempt  from 
complying  with  the  contract  market 
designation  process  for  new  contract 
submissions  set  forth  in  Sections  5  and 
6  of  the  A^  as  well  as  any  related 
statutory  Movisions,  including  Section 
2(a)(8)(B)^j)  of  the  Act.  The  Exchanges 
state  that  they  need  the  ability  to  list 
new  contracts  without  being  subject  to 
the  Act's  ^view  and  approval  process 
in  order  to  remain  competitive  with 
foreign  exchanges  that  have  been  or  will 
be  allowedj  to  place  electronic  trading 
systems  iiiithe  U.S.  without  being 
designated)  as  contract  markets  by  the 
Commissikin. 

B.  Review  dtfNew  Rules  or  Rule 
Amendmftits 

Through  their  petition,  the  Exchanges 
request  tibat  all  boards  of  trade 
designated  by  the  Commission  as 
contract  markets  be  exempt  from 
complying;  with  the  contract  market  rule 
review  process  set  forth  in  Section 
5a(a)(12)  6^  the  Act.^  histead,  the 
Exchange^lare  proposing  that  U.S. 
contract  ctibrkets  be  required  to  provide 
notice  of  ^w  rules  or  rule  amendments 
to  the  Commission  ten  days  in  advance 
of  the  effective  date.  New  rules  and  rule 
amendments  submitted  pursuant  to  this 
exemptivt  I  procedure  would  not  be 
stayed  or  Relayed  unless  the 


'  In  their  potion,  the  Exchanges  indicate  they  are 
not  requestiag  relief  from  those  provisions  of 
Section  5a(a)Cl2)  of  the  Act  which  related  to 
emergency  rules.  The  Commission  presumes  that 
the  Exchanget  are  not  seeking  an  exemption  from 
the  contract  '|$arket  rule  disapproval  provisions  of 
Section  Sa(a)^2). 


Commission  determined  that  the  rule 
was  likely  to  cause  fraud,  render  trading 
readily  susceptible  to  manipulation,  or 
threaten  the  financial  integrity  of  the 
market. 

C.  Immediate  Adoption  and 
Implementation  of  Contract  Market 
Trading  Rules  and  Procedures  That  Are 
Comparable  to  Those  of  Competing 
Foreign  Exchanges 

Finally,  the  Exchanges  are  requesting 
that  all  boards  of  trade  designated  by  the 
Commission  as  contract  markets  be 
exempt  frt>m  pertinent  provisions  of  the 
Act  that  woidd  otherwise  prevent  such 
contract  markets  from  responding 
immediately  to  competition  from  a 
foreign  exchange  authorized  to  operate 
trading  terminals  in  the  U.S. 
Specifically,  -onder  the  exemptive  relief 
requested  by  the  Exchanges  in  thefr 
petition,  any  designated  contract  market 
would  be  able  to  implement  trading 
rules  and  procedures  comparable  to 
those  of  the  competing  foreign 
exchange,  provided  that  such  rules  and 
procedures  would  only  apply  to 
contracts  listed  by  the  U.S.  contract 
market  that  are  subject  to  direct 
competition  from  a  contract  listed  by 
such  fcveign  exchange.  Under  this 
procedure,  designated  contract  markets 
would  be  able  to  adopt  and  implement 
such  trading  rules  and  procedures 
immediately  upon  submission  to  the 
Commission  of  the  following  materials: 
(1)  the  text  of  the  rules  and  procediu^s 
being  adopted;  and  (2)  a  certification 
that  a  foreign  exchange  employs 
comparable  rules  smd  procedvues  for  a 
contract  that  directly  competes  with  a 
contract  listed  by  the  U.S.  contract 
market. 

m.  Request  for  Comment 

The  Commission  requests  comment 
on  all  aspects  of  the  Exchanges'  petition 
for  exemption,  including  the  issues 
identified  below. 

(1)  The  no-action  process  by  which 
foreign  exchanges  are  allowed  to  place 
their  electronic  trading  terminals  in  the 
U.S.  permits  these  exchanges  to  have 
limited  access  to  the  U.S.  markets.  For 
example,  when  the  Division  recendy 
granted  a  no-action  request  submitted 
on  behalf  of  LIFFE  to  make  its  electronic 
trading  system  available  in  the  U.S.,  the 
Division  imposed  certain  conditions 
that,  among  other  things,  require  LIFFE 
to  adhere  to  periodic  reporting 
requirements  apprising  the  Commission 
of  the  level  of  its  business  activity  in  the 
U.S.  Moreover,  if  LIFFE  wishes  to  make 
new  contracts  or  products  available  in 
the  U.S.  through  its  electronic  trading 
system,  LIFFE  must  request  and  obtain 
supplementary  no-action  relief  from  the 


Division.  To  the  extent  that  UFFE 
substantially  increases  the  quantity  or 
modifies  the  nature  of  its  business 
activity  within  the  U.S.,  the  Division 
has  the  discretion  to  re-examine  the 
relief  granted  to  LIFFE  and,  if 
appropriate,  the  Commission  could 
require  it  to  become  designated  as  a 
contract  market  imder  Section  5  of  the 
Act.  Do  the  limitations  on  the  degree  of 
access  that  foreign  exchanges  will  have 
to  the  U.S.  markets  pursuant  to  no- 
action  positions  alter  the  need  for  any 
of  the  exemptive  relief  sought  by  the 
Exchanges  in  thefr  petition? 

(2)  In  their  petition,  the  Exchanges 
specifically  request  that  all  boards  of 
trade  designated  by  the  Commission  as 
contract  markets  be  exempt  from 
complying  with  the  contract  market 
designation  process  fur  new  cuulract 
submissions  set  forth  in  Sections  5  and 
6  of  the  Act  as  well  as  any  related 
statutory  provisions,  including  Section 
2(a)(8(B)(ii)  of  the  Act.  The  Commission 
recenUy  proposed  a  two-year  pilot 
program  to  permit  the  immediate  listing 
of  certain  new  contracts  for  trading  for 

a  specified  period  of  time  prior  to 
obtaining  Commission  approval.^  Please 
discuss  whether  the  Commission's 
proposed  rulemaking  addresses  the 
Exchange's  stated  need  for  relief  in  this 
area. 

(3)  In  thefr  petition,  the  Exchanges 
specifically  request  that  all  boards  of 
trade  designated  by  the  Commission  as 
contract  markets  be  exempt  from 
complying  with  the  contract  market  rule 
review  process  set  forth  in  Section 
5a(a)(12)  of  the  Act.  Alternatively,  the 
Exchanges  propose  that  contract 
markets  be  required  to  provide  notice  of 
new  rules  or  rule  amendments  to  the 
Commission  ten  days  in  advance  of  t]^^ 
effective  date  and  that  the  review  of  ^^ 
such  proposals  not  be  stayed  or  delayed 
unless  the  Commission  determined  tbat 
the  rule  was  "likely  to  cause  fraud, 
render  trading  readily  susceptible  to 
manipulation,  or  threaten  the  financial 
integrity  of  the  market." 

(alls  this  standard  sufficient  for  the 
Commission  to  carry  out  its  statutory 
obligations? 

(bj  In  additional  to  fraud, 
manipulation,  and  financial  integrity 
issues,  are  there  any  other  issues  which 
the  Commission  shoidd  address  when 
determining  whether  to  stay  or  delay  the 
immediate  implementation  of  proposed 
contract  market  rules  or  rule 
amendments? 

(4)  Please  discuss  the  impact  of  any 
legal  uncertainty  on  contract  markets 
and  market  users  if  the  Commission 
were  to  undertake  disapproval  of 


8  See  64  FR  40528  Ouly  27, 1999). 
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contract  market  rules  after  their 
implementatioii. 

(5)  In  their  petition,  the  Exchanges 
specifically  request  that  all  boards  of 
trade  designated  by  the  Commission  as 
contract  markets  be  exempt  from 
pertinent  provisions  of  the  Act  that 
would  otherwise  prevent  such  contract 
markets  from  responding  immediately 
to  competition  from  those  foreign 
exchanges  authorized  to  operate  trading 
terminals  in  the  U.S.  Spedfically,  imder 
this  area  of  requested  exemptive  relief,  ~ 
contract  markets  would  be  able  to  adopt 
and  implement  trading  rules  and 
procedures  comparable  to  those  of 
competing  foreign  exchanges 
immediately  upon  their  submission  to 
the  Commission  along  with  certain 
accompanying  certifications  when  the 
foreign  exchanges  are  ofiiering  contracts 
in  direct  competition  with  those  of  a 
U.S.  exchange. 

(a)  Under  the  proposal,  it  might  be 
possible  for  a  single  U.S.  contract  to  be 
subject  to  rules  cfrawn  from  a  number  of 
difforent  competing  foreign  exchanges. 
It  also  might  be  possible  for  different 
contracts  trading  side-by-side  at  a 
particular  U.S.  contract  market  to  be 
subject  to  difierent  sets  of  rules  based 
upon  the  rules  of  competing  foreign 
exchanges.  Please  discuss  the 
implications  of  these  possibilities, 
including  their  impact,  if  any,  upon  the 
ability  of  the  Commission,  the  contract 
markets,  or  Commission  registrants  to 
discharge  their  regulatory 
responsibilities. 

(d)  The  Exchanges  preface  their 
specific  requests  for  exemptive  relief 
with  the  general  request  that  the 
"Commission  exercise  its  authority 
under  Section  4(c)  of  the  Act  and  grant 
certain  exemptions  from  provisions  of 
the  Act  except  for .  .  .  the  provisions 
that  prohibit  manipulation."  If  the 
Commission  were  to  grant  the 
exemptive  relief  requested,  could  the 
Commission  and  the  contract  markets 
ensure  that  such  comparable  trading 
rules  and  procedures  were  not 
inconsistent  with  the  Act's  prohibitions 
against  fraud  and  manipulation? 

(c)  Implicit  in  the  Exchanges'  petition 
is  the  notion  that  rules  established  for 
electronic  trading  on  foreign  exchanges 
could  be  applied  to  open  outcry 
markets.  Are  there  any  public  interest 
issues  raised  by  applying  rules  designed 
for  electronic  brading  systems  to  open 
outcrymarkets? 

(6)  The  Commission's  public 
comment  process  provides  an 
opportunity  to  interested  parties,  both 
private  and  governmental,  to  comment 
on  any  issues  related  to  proposed 
contracts  and  significant  contract 
market  rule  changes  (e.^.,  electronic 


trading  systems,  alternative  execution 
procedures).  Under  the  Exchanges' 
petition,  proposals  in  each  of  the  three 
areas  of  requested  relief  would  not  be 
subject  to  a  public  comment  period. 
Please  discuss  whether  the  lack  of  a 
public  comment  process  would  have 
any  impact  on  the  ability  of  the 
Commission  to  dischaige  its  regulatory 
responsibilities  in  these  areas. 

(7)  In  their  petition,  the  Exchanges 
indicate  that  U.S.  contract  markets  may 
be  disadvantaged  by  the  ability  of 
foreign  exchanges  to  pay  for  order  flow 
and/or  provide  inducements  for  market 
makers  or  customers  to  trade  their 
products.  What  are  the  differences 
between  foreign  exchange  rules  related 
to  order  flow  and  liquidity  programs 
and  the  U.S.  contract  market  rules  that 
the  Commission  has  approved  in  these 
areas?' 

(8)  In  their  petition,  the  Exchanges 
state  that,  in  contrast  to  foreign 
exchanges,  U.S.  contract  markets  are 
unable  to  adopt  certain  trading 
methodologies  that  provide  guaranteed 
price  and/or  execution  quantity.  In  June 
1999,  the  Commission  issued  an 
Advisory  on  Alternative  Execution,  or 
Block  Trading,  Procedures  for  the 
Futures  Industry,^  in  which  it 
announced  its  intention  to  consider 
contract  market  proposals  to  adopt 
similar  alternative  execution 
methodologies.  Please  discuss  whether 
there  are  any  modifications  that  could 
be  made  to  the  Commission's  Advisory 
that  would  further  address  the 
Exchanges'  concerns  in  this  r^ard. 
Please  also  discuss  the  extent  to  which 
such  changes  would  be  consistent  with 
the  Commission's  responsibilities  for 
ensuring  the  integrity  and  economic 
utility  of  futures  markets  and  protecting 
market  participants  against 
manipulation,  abusive  trade  practices, 
and  fraud. 

(9)  In  their  petition,  the  Exchange 
states  that  U.S.  contract  markets  are  not 
permitted  to  delay  the  reporting  of 
transaction  information  in  order  to 
accommodate  market  participants  who 
desire  to  withhold  relevant  information 
about  their  transactions  until  they  have 
been  able  to  act  in  another  market  or 


'  See,  e.g..  Coffee  Sugar  &  Cocoa  Exchange 
Registered  Market  Maker  Program  (approved  by  the 
Commission  on  April  30, 1991);  Chicago  Board  of 
Trade  Modified  Market  Maker  Program  for  the 
Wilshire  Small  Cap  Index  Futures  Contract 
(allowed  into  effect  without  prior  Coitamission 
approval  on  June  18,  1993);  Chicago  Mercantile 
Exchange  Principal  Market  Maker  Program 
(approved  by  the  Commission  on  April  20, 1995); 
New  York  Mercantile  Exchange  Specialist  Market 
Maker  Program  (approved  by  the  Conunission  on 
)uly  8. 1998). 

•See  FR  31195  (June  10. 1999);  64  FR  34851  (June 
29, 1999)  (coirections). 


execute  additionial  transactions.  The 
Exchanges  believe  that  the  ability  of 
foreign  exchanges  to  delay  the  reporting 
of  certain  types  of  transactions,  such  as 
block  trades,  to  the  general  marketplace 
will  enable  them  to  capture  market 
share  from  U.S.  contract  markets.  Pleasel 
discuss  whether  there  are  any 
modifications  that  could  be  made  to  the  | 
Commission's  Block  Trading  Advisory 
that  would  further  address  ^e 
Exchanges'  concerns  in  this  regard. 
Please  also  discuss  the  extent  to  which 
such  change  would  be  consistent  with 
the  Commission's  responsibilities  as 
described  in  question  8  above. 

(10)  In  their  petition,  the  Exchanges 
state  that  the  Commission,  in  its  review 
of  U.S.  contract  markets'  electronic 
trading  systems,  requires  accoimt 
identification  information  to  be  eUtered 
into  trading  terminals  prior  to  the 
execution  of  customer  orders.  The 
Exchanges  believe  that  U.S.  contract 
markets  may  lose  market  share  to 
competing  foreign  exchanges  that  are 
not  subject  to  such  a  requirement.  The 
Commission  has  allowed  bunched 
orders  for  certain  eligible  customers  to 
be  placed  on  a  contract  market  without 
specific  customer  account 
identification,  either  at  the  time  of  order 
placement  or  at  the  time  of  reporting 
order  execution."  Please  discuss 
whether  there  are  modifications  that 
could  be  made  to  the  approach  taken  by 
the  Commission  in  this  regard  that 
would  be  responsive  to  the  Exchanges' 
concerns.  Please  also  discuss  the  extent 
to  which  such  changes  would  be 
consistent  with  the  Commission's 
responsibilities  as  described  in  question 
8  above. 

(11)  In  their  petition,  the  Exchanges 
state  that  U.S.  contract  markets  may  not 
laimch  new  products  on  their  electronic 
trading  systems  pending  the 
Commission's  review  and  approval  of 
system  performance,  capacity  and 
security  tests.  The  Exchanges  fiuther 
state  that  their  foreign  competitors  will 
not  be  subject  to  the  same  review  and 
approval  process.  The  Commission 
notes  that  its  review  of  newly  created 
electronic  trading  systems  has  been,  and 
continues  to  be,  based  on  principles 
developed  by  the  international 
regulatory  community — specifically  the 
International  Organization  of  Securities 
Commissions  ("IOSCO")."  Should  the 
Commission's  review  of  electronic 
trading  systems  be  based  on  standards 
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•See  63  FR  45699  (August  27,  1998). 

><>  See  IOSCO,  Report  of  the  Technical  Committee, 
Screen-Based  Trading  Systems  for  Derivative 
Products  (June  1990). 
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I  other  than  br  different  from  those 
I  contained  :  n  the  IOSCO  principles? 

IV.  Condi  icion 

As  notei)  above,  the  full  text  of  the 
Exchanges  I  petition  is  reproduced 
below. 

Issued  ii^  VVashington,  DC,  on  August  19, 
1 1999  by  thd  Commission. 
I  Catherine  Vi,  Dixon, 
I  Assistant  Secretary  of  the  Commission. 

■  Chicago  Nfitt^ntile  Exchange 

June  25. 1909. 
I  Ms.  Jean  A^  Webb, 

I  Office  of  th^  Secretariat,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
N.W.,  Washington,  D.C.  20581 
I  Re:  Petition  for  Exemption  Pursuant  to 

Sectio:fi.4(c). 
I  Dear  Ms.  Wibb: 

On  behalf  of  the  Chicago  Board  of  Trade, 
I  Chicago  Mercantile  Exchange  and  New  York 
1  Mercantile|txchange,  I  am  submitting  the 
enclosed  petition  to  the  Commission 
piusuant  to  Section  4(c)  of  the  Commodity 
I  Exchange  Att. 

Verji  tnily  yours. 
|CarlA.  Rojil. 
Enclosum 

Petition  ftar  Exemption  Pursuant  to  Section 
4(c)  of  the  CJommodity  Exchange  Act 

June  25, 1909 

Pursuant  io  Section  4(c)  of  the  Commodity 
Exchange  Act  ("Act"),  the  Chicago  Board  of 
Trade  ("CBQT"),  Chicago  Mercantile 
Exchange  Q'CME")  and  New  York  Mercantile 
Excliange  Ctf^YMEX"),  designated  contract 
markets  with  their  principal  places  of 
business  ii|  the  United  States  (the 
"Exchange^M,  respectfully  petition  the 
Commodity  Futures  Trading  Commission 
("Conmiissidn"  or  "CFTC")  for  exemptive 
relief.  This  petition  seeks  exemptions 
necessary  to  promote  responsible  innovation 
and  bir  contpetition.  This  request  is  made  in 
response  to  (the  Commission  Order  dated 
June  2, 19M,  instructing  CFTC  staff  "to  begin 
immediately  processing  no-action  requests 
from  foreigil  boards  of  trade  seeking  to  place 
trading  terminals  in  the  United  States. .  .  ." 

Granting  this  petition  is  essential  to  permit 
the  Exchanges  to  avoid  imfair  competition  in 
the  United!  States  from  foreign  exchanges  that 
have  been  iabd  will  be  permitted  to  establish 
trading  facilities  in  tliis  country  pursuant  to 
no-action  \6tters  issued  by  CFTC  staff.  Those 
foreign  exchanges  have  not  sought 
designation  to  operate  as  contract  markets  in 
the  United  States  and  therefore  will  not  be 
required  t<^  comply  with  the  Commodity 
Exchange  fid. 

The  Exch9nges  requested  that  this  petition 
he  processed  and  approved  in  an  expedited 
fashion  to  oamply  with  the  terms  of  the 
Conunissioii's  Order  of  June  2, 1999,  and 
with  Senatdr  Richard  Lugar's  letter  to  the 
Commissif  p  dated  May  6, 1999.  It  is  essential 
that  the  reljef  afforded  to  U.S.  exchanges  be 
timed  so  thfet  foreign  exchanges  are  not 
afforded  any  unfair  competitive  advantage. 
Some  of  those  foreign  exchanges  are  subject 


to  far  less  regulation  than  U.S.  exchanges  and 
employ  trading  rules  and  procedures  that  are 
prohibited  by  the  Act.  If  foreign  exchanges 
receive  no-action  relief  before  this  petition  is 
granted,  the  Exchanges  will  be  placed  at  a 
severe  competitive  disadvantage. 

/.  Relief  Sought 

The  Exchanges  seek  permission  to  respond, 
without  delay,  to  any  new  contract,  contract 
amendment,  advantageous  trading  practice, 
or  less  costly  regulatory  device  offered  or 
likely  to  be  offered  by  foreign  exchanges  on 
U.S.  based  trading  terminals.  This  principle 
means  that  the  Exchanges  must  to  be  able  to 
list  new  contracts  and  amend  existing 
contracts  without  being  delayed  by  a  lengthy 
CFTC  approval  process.  The  Exchanges  must 
be  free  to  offer  any  trading  methodology, 
including  prearranged  trades,  cross  trades, 
block  trades,  etc.,  offered  any  trading 
methodology,  including  prearranged  trades, 
cross  trades,  block  trades,  etc.,  offered  by  a 
foreign  exchange,  and  such  trades  must  be 
accompanied  by  the  same  reporting 
requirements  that  might  make  the  foreign 
exchange  a  more  attractive  venue.  The 
Exchanges  must  be  &«e  to  offer  the  same 
order  entry  procedures  employed  by  such 
foreign  exchanges  if  those  order  entiy  and 
customer  identifrcation  procedures  make  it 
more  attractive  to  trade  on  the  foreign 
exchange.  The  Exchanges  must  be  free  to 
operate  and  modify  their  trading  systems 
with  no  more  governmental  interference  than 
is  imposed  on  the  foreign  exchanges. 

In  order  to  promote  responsible  innovation 
and  fail  competition,  the  Exchanges  hereby 
respectfully  requests  that  the  Commission 
exercise  its  authority  under  Section  4(c)  of 
the  Act  and  grant  certain  exemptions  bom 
provisions  of  the  Act  except  for  Sections  4(a), 
2(a)(1)(B),  and  the  provisions  that  prohibit 
manipulation.  The  Exchanges  request  that 
the  exemption  be  granted  in  the  following 
form: 

Pursuant  to  its  powers  under  Section 
4(c)(1)  of  the  Conunodity  Exchange  Act,  the 
Commission  hereby  determines,  consistent 
with  the  public  interest  and  in  order  to 
promote  responsible  economic  or  financial 
innovation  and  fair  competition,  that 
notwithstanding  any  other  fM'ovision  of  law, 
rule,  regulation  or  order  of  the  Commission: 

Boards  of  trade  that  have  been  designated 
as  contract  markets: 

1.  Shall  be  exempted,  to  the  extent  of  the 
Commission's  power  under  Section  4(c)(1), 
frx)m  complying  with  the  contract  market 
designation  process  for  new  contract 
submissions  imder  sections  5  and  6  of  the 
Act  as  well  as  any  related  regulations  or 
statutory  provisions,  including  section 
2(a)(8)(B)(ii)ofthe  Act. 

2.  Shall  be  exempted,  to  the  extent  of  the 
Commission's  power  under  Section  4(c)(1), 
&x>m  the  rule  approval  provisions  of  section 
Sa(a)(12)  of  the  Act  and  related  regulations, 
except  the  provisions  relating  to  emergency 
rules,  if  the  contract  market  provides  notice 
of  new  rules  or  rule  changes  to  the 
Commission  10  days  in  advance  of  the 
effective  date.  Rules  submitted  pursuant  to 
this  exemption  shall  not  be  stayed  or  delayed 
unless  the  Commission  frnds  that  the  rule  is 
likely  to  cause  fraud,  render  trading  readily 


susceptible  to  manipulation  or  threaten  the 
financial  integrity  of  the  market.  The 
Commission's  power  to  alter  or  supplement 
any  rule  change  implemented  pursuant  to 
this  exemption  shall  not  be  diminished. 

3.  Shall  be  exempted,  to  the  extent  of  the 
Commission's  power  under  section  4(c)(1),  to 
permit  such  contract  market  to  respond  to 
competition  from  any  foreign  exchange 
authorized  to  locate  trading  terminals  in  the 
U.S.  Any  designated  contract  market  may 
implement  trading  rules  and  procedures 
comparable  to  those  of  the  competing  foreign 
exchange,  provided  that  such  rules  and 
procedures  shall  apply  only  to  contracts 
listed  by  the  contract  market  that  are  subject 
to  direct  competition  from  contract  listed  by 
such  foreign  exchange.  The  contract  market 
may  adopt  and  implement  such  rules  and 
procedures  immediately  upon  its  submission 
to  the  Commission  of  (i)  the  text  of  the  rules 
and  procedures  being  adopted  and  (ii)  its 
certification  that  the  foreign  exchange 
employs  comparable  rules  and  procedures  for 
trading  a  contract  that  competes  directly  with 
the  contract  listed  by  the  contract  market. 

n.  Statutory  Background 

On  October  28, 1992,  the  Futures  Trading 
Practices  Act  of  1992  (the  "1992  Act")  was 
signed  into  law.  The  1992  Act  added  new 
Section  4(c)(1)  to  the  Act  and  authorized  the 
Commission,  by  rule,  regulation  or  order,  to 
exempt  any  agreement,  contract  or 
transaction,  or  class  thereof,  from  the 
exchange-trading  requirements  of  Section 
4(a)  or  any  other  requirement  of  the  Act  other 
than  Section  2(a)(1)(B)  of  the  Act.  In  granting 
exemptive  authority  to  the  CFTC  under 
Section  4(c),  the  Conferees  states:  "The 
Conferees  intend  that  the  Commission,  in 
considering  fair  competition,  will  implement 
this  provision  in  a  fair  and  even-handed 
maimer  to  products  and  systems  sponsored 
by  exchanges  and  non-exchanges  alike."* 

ni.  Standards  for  Exemptive  Relief 

Section  4(c)(1)  of  the  Act  provideis  that  the 
Commission  may  exempt  any  agreement, 
transaction  or  contract  from  any  provisions  of 
the  Act  (except  Section  2(a)(1)(B))  if  the 
Conunission  determines  that  the  exemption 
would  be  consistent  with  the  public  interest. 
In  this  regard,  the  Conferees  stated  that  the^ 
"public  interest"  imder  Section  4(c)  incluAs 
the  "national  public  interests  noted  in  the 
Act,  the  prevention  of  fraud  and  the 
preservation  of  the  financial  integrity  of  the 
markets,  as  well  as  the  promotion  of 
responsible  economic  or  financial  innovation 
and  fair  competition."  The  Conference 
Report  noted  that  the  reference  to  the 
purposes  of  the  Act  was  intended  "to 
underscored  (the)  expectation  that  the 
Commission  will  assess  the  impact  of  a 
proposed  exemption  on  the  maintenance  of 
the  integrity  and  soundness  of  markets  and 
market  participants."^ 

The  Commission  was  granted  authority  to: 
"exempt  any  agreement,  contract,  or 
transaction  (or  class  thereof)  that  is  otherwise 
subject  to  subsection  9a)  of  this  section  (the 


>  House  Conference  Report  No.  102-978  to  H.R. 
707.  p.  78. 
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exchange  trading  requirement]  (including 
any  person  or  class  of  persons  offering, 
entering  into,  rendering  advice  or  rendering 
other  services  with  respect  to,  the  agreement, 
contract,  or  transaction),  either 
unconditionally  or  on  stated  terms  or 
conditions  or  for  states  periods  and  either 
retroactively  or  prospectively,  or  both,  from 
any  of  the  requirements  of  subsection  (a)  of 
this  section,  or  from  any  other  provision  of 
this  chapter  (except  section  2a  of  this  title), 
if  the  Commission  determines  that  the 
exemption  would  be  consistent  with  the 
public  interest." 

hi  plain  language,  the  Commission  was 
authorized  to  grant  a  designated  contact 
market  an  exemption  from  any  provision  of 
the  CEA,  other  than  the  exclumge  trading 
requirements  and  the  Shad/Johnson  Accxird, 
if  the  Conmiission  determined  that  the 
"exemption  would  be  consistent  with  the 
public  interest."  The  exchange  trading 
requirements  set  forth  in  Section  4(a)  are: 

1.  such  transaction  is  conducted  on  or 
subject  to  the  rules  of  a  board  of  trade  which 
has  been  designated  by  the  Commission  as  a 
"contact  market"  for  such  commodity; 

2.  such  contract  is  executed  or 
consummated  by  or  through  a  member  of 
such  contract  market;  and 

3.  such  contract  is  evidenced  by  a  record 
which  shows  the  date,  the  parties  to  such 
contract  and  their  addresses,  the  property 
covered  euid  its  price,  and  the  terms  of 
delivery:  Provided,  That  each  contract  market 
member  shall  keep  such  record  for  a  period 
of  three  years  from  the  date  thereof,  or  for  a 
longer  period  if  the  Commission  shall  so 
direct,  which  record  shall  at  all  times  be 
open  to  the  inspection  of  any  representative 
of  the  Commissioner  or  the  Department  of 
Justice. 

Finally,  Section  15  of  the  Act  provides,  in 
pertinent  part,  that  the  CFTC  must  consider 
the  public  interest  to  be  protected  by  the 
antitrust  laws  and  endeavor  to  take  the  least 
anticompetitive  means  of  achieving  the 
objectives,  policies,  and  purposes  of  the  Act 
in  adopting  any  exemption  under  Section 
4(c)  of  the  Act.  As  set  forth  below,  approval 
of  the  petition  is  in  accordance  with  the 
standards  enumerated  in  the  Act,  while 
denial  of  this  petition  would  clearly  violate 
the  strictures  of  Section  15. 

TV.  The  Petition  Satisfies  the  Statutory 
Standards  for  Relief 

The  Commission  has  apparently  decided  to 
permit  foreign  futures  exchanges  to  operate 
electronic  trading  systems  in  the  U.S. 
without  seeking  designation  as  contract 
markets  or  an  exemption  from  designation.  In 
consequence,  U.S.  futures  exchanges  face  a 
devastating,  unfair  challenge.  U.S.  exchanges 
will  be  required  to  compete  in  the  U.S.  under 
the  burden  of  a  heavy  regulatory  handicap 
that  does  not  apply  to  foreign  exchanges 
offering  U.S.  customers  clone  contracts  on 
identical  trading  focilities. 

The  pending  no-action  letters  are  sought  to 
immunize  foreign  exchanges  from  the  same 
provisions  of  the  Commodity  Exchange  Act 
that  constrain  U.S.  exchanges'  ability  to 
respond  to  competition.  For  example,  some 
foreign  exchanges  will  be  able  to  list  new 
products  and  change  contract  terms  and 


conditions  without  waiting  for  approval  from 
any  regulator.  Foreign  exchanges  could  clone 
and  trade  the  most  important  contracts 
traded  on  U.S.  exchanges  and  capture  U.S. 
exchange  business  by  using  competitive 
devices  that  are  not  available  to  U.S. 
exchanges.  For  example,  some  foreign 
exchanges  could  pay  for  order  flow,  permit 
pre-arranged  trades,  facilitate  block  trades 
with  delayed  price  reporting,  dispense  with 
strict  audit  trail  rules,  and  allow  large  traders 
to  escape  reporting  requirements. 

Open  systems  allow  customers  to  chose 
between  comparable  contracts  listed  by 
competing  exchanges  available  for  trading  on 
the  same  terminal.  Minor  differences 
between  the  regulatory  environments  of  the 
comp>eting  exchanges  can  have  enormous 
impacts  on  order  flow.  While  every  exchange 
must  accept  the  verdict  that  will  be  rendered 
in  a  fair  competitive  environment,  no 
exchange  should  be  forced  to  compete  %vith 
itevure  cuuslraiuts  on  its  abiUty  to  offer 
equivalent  trading  practices. 

Therefore,  the  Commission  should  not 
admit  foreign  exchanges  without  acting  to 
permit  U.S.  based  exchanges  to  comftete  on 
the  same  regulatory  terms  with  the  foreign 
exchanges.  The  Commission  should 
immediately  exercise  its  power  imder 
Section  4(c)  of  the  Act  to  permit  the  U.S. 
futures  exchanges  to  operate  under  the  same 
standards  and  conditions  that  govern  such 
foreign  exchanges  admitted  into  the  U.S. 

The  following  issues,  which  are  illustrative 
of  a  far  longer  list,  are  among  those  that  need 
to  be  addressed  by  exempting  U.S.  exchanges 
bom  the  constraints  of  the  Act  in  order  to 
respond  to  foreign  competition.  Eventually, 
these  issues  should  be  resolved  by  statutory 
amendment. 

1.  Pre-approval  of  Contracts,  Contract 
Amendments  and  Rules:  The  competitive 
impact  of  permitting  foreign  exchanges  to 
clone  and  list  U.S.  exchange  contract 
inventions  while  U.S.  exchanges  are  trapped 
in  a  lengthy  approval  process  is  devastating. 
The  same  is  true  with  respect  to  rules 
regarding  new  trading  methods  or  even 
changes  to  existing  contracts. 

2.  Payment  for  Order  Flow:  Even  if  a  U.S. 
exchange  has  a  tangibly  better  trading 
environment  for  sustomers,  the  lure  of 
payment  for  order  flow  and  the  difficulty  of 
demonstrating  actual  damages  to  customers 
is  likely  to  decide  a  competitive  battle.  If  U.S. 
exchanges  cannot  counter  competitive 
attacks  based  on  such  payments,  the  focus  of 
liquidity  is  likely  to  move.  Once  moved,  it 
cannot  easily  be  recaptured,  especially  if  the 
foreign  exchange  has  no  constraint  on  its 
ability  to  respond- 

3.  Inducements  to  Make  Markets  or  Trade: 
Customer  business  ordinarily  follows 
liquidity.  A  short-term  program  to  buy 
liquidity,  if  it  cannot  be  matched  by  the  U.S. 
exchange  for  regulatory  reasons,  can  change 
the  long-term  location  of  markets  without 
any  benefit  to  customers. 

4.  Guaranteed  Pricing  or  Execution:  U.S. 
exchanges  cannot  permit  the  type  of 
prearrangement  involved  in  guaranteeing 
price  or  execution  quantity.  The  philosophy 
of  the  Act  is  to  discover  accurate  prices 
through  open  competition.  Firms  that  profit 
more  from  arranging  such  trades  than  the 


commission  that  would  be  earned  through 
bringing  a  customer  to  an  open  outcry  marl 
will  divert  business  to  the  foreign  exchange 
that  permits  such  practices. 

5.  Large  Trade  Reporting,  Position  Limits: 
Position  limits  are  controlled  by  Section  4a 
of  the  Act.  The  statutory  limitations  do  not 
apply  to  foreign  exchanges  that  trade 
contracts  that  directly  impact  interstate 
commerce.  The  Commission  imposed  large 
trader  reporting  requirements  by  regulation 
on  contracts  traded  on  designated  exchanges 
See  parts  16, 17  18, 19  and  21.  Such  limits 
will  not  apply  to  U.S.  customers  trading  on 
foreign  exchange  terminals  in  the  U.S.  even 
if  the  contracts  are  clones  of  U.S.  exchange 
contracts.  Position  limits  and  reporting 
requirements  have  been  seen  to  impact  the 
choice  of  trading  venue  by  sophisticated 
customers.  Many  large  sophisticated  traders 
can  be  expected  to  transfer  their  business  to 
foreign  exchanges  to  avoid  limits  and 
disclosure. 

6.  Price  Reporting:  Many  significant 
customers  would  rather  withhold 
information  about  their  trades  until  they  hav( 
been  able  to  act  in  another  market  or  execute 
additional  transactions.  The  Commission  has 
precluded  U.S.  markets  fit>m  delaying  price 
reports  for  such  purposes.  The  Act  does  not 
require  real  time  price  reports.  If  a  competinj 
foreign  exchange,  operating  on  the  same 
terminal  as  a  U.S.  exchange,  offers  to  delay 
reporting  of  large  block  trades,  it  is 
predictable  where  such  trades  will  be 
registered.  In  fact  UFFE  permits  block  tradei 
to  delay  price  reports. 

7.  Accoimt  Identification:  Neither  the  Act 
nor  the  Regulations  specifically  require  that 
the  account  identifying  number  be  entered 
into  the  trading  terminal  prior  to  execution 
of  the  customer  order.  However,  the  CFTC 
staff  has  imposed  such  a  requirement  as  a 
condition  of  approval  of  U.S.  exchange 
electronic  trading  systems.  Orders  are  being 
entered  on  foreign  exchange  trading 
terminals  in  the  U.S.  without  first  entering 
account  identifier.  If  the  same  contract  can 
traded  on  two  exchanges,  and  one  slows 
order  entry  with  technical  requirements,  it  is 
clear  which  exchange  will  get  the  business. 

8.  System  Performance,  Capacity  and 
Security:  In  addition  to  biu-dening  U.S. 
exchanges  by  requiring  that  new  contracts 
and  trading  niles  be  approved  in  advance, 
the  Commission  has  precluded  U.S. 
exchanges  from  laimching  new  products  on 
their  electronic  trading  systems  until  it  has 
reviewed  and  approved  performance  and 
capacity  tests.  Foreign  competitors  will  not 
be  equally  constrained  under  the  proposed 
no-action  approach. 

V.  Conclusion 

The  exemptive  relief  requested  by  this 
petition  should  be  granted  immediately.  If 
the  Commission  grants  the  pending  no-actioi 
requests  of  foreign  exchanges  to  install 
trading  terminals  in  the  U.S.  before  the 
Exchanges  achieve  regulatory  parity,  the 
Exchanges  would  be  placed  at  a  severe 
competitive  disadvantage.  Granting  no-action| 
relief  to  foreign  exchanges  while  refusing  to 
grant  commensurate  relief  to  the  U.S. 
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Exchan^  would  violate  both  Section  4(c) 
and  Section  15  of  the  Act. 

[FR  Doc,  )»-22013  Filed  a-24-99j  8:45  amj 
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COMII<IXTY  FUTURES  TRADING 
COMMISSION 

ApplicifVon  of  the  Nmv  Yoric  Mercantito 
ExchaniM  in  MM-CoHimbia  Elactricity 
FutuiWContracts  Submitted  Under  45- 
Day  Fat  M  t  Track  Proceduree 

AGENCvi  {Commodity  Futures  Trading 
Commisiion.' 

ACTION:  Notice  of  availability  bf  the 
terms  ami  conditions  of  proposed 
commo^ty  futures  contract. 

SUMMAnJY:  The  New  York  Mercantile 
Exchan^  (NYMEX  or  Exchange)  has 
applied^  tor  designation  as  a  contract 
market  in  Mid-Columbia  electricity 
futures  CDUtracts.  The  Acting  Director  of 
the  Division  of  Economic  Analysis 
(Divisioki)  of  the  Commission,  acting 
piirsuaut  to  the  authority  delegated  by 
Commission  Regulation  140.96.  has 
determiQed  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  wiU  assist  the  Commission  in 
considering  the  views  of  interested 
persons;  end  is  consistent  with  the 
purpos^  of  the  Commodity  Exchange 

^'*-  II 

DATES:  (ppnunents  must  be  received  on 
or  before  September  9, 1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futiues  iTrading  Commission,  Three 
Lafayettti  Centre,  1155  21st  Street  NW, 
Washinc^on,  DC  20581.  In  addition, 
comme^^  may  be  sent  by  facsimile 
transmi^fion  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary6cftc.gov.  Reference  should  be 
made  to  the  NYMEX  Mid-Coliunbia 
electricity  futiues  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  cfikitact  Joseph  Storer  of  the 
Divisiod  bf  Economic  Analysis, 
Commodity  Futures  Trading 
Commisisaon,  Three  Lafayette  Centre, 
1155  21$t  Street  NW,  Washington,  DC 
20581,  telephone  (202)  418-5282. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  jstorer®cftc.gov. 
SUPPLEN^ARY  INFORMATION:  The 
proposed  designation  application  was 
submitted  pursuant  to  the  Commission's 
Fast  Tra^  procedures  for  streamlining 
the  review  of  futures  contract  rule 
amendnl^nts  and  new  contract 
approvals  (62  FR  10434).  Under  those 
procedules,  the  proposal,  absent  any 
contrary  i  iction  by  the  Commission,  may 


be  deemed  approved  at  the  close  of 
business  on  October  4, 1999,  45  days 
after  receipt  of  the  proposal.  In  view  of 
the  limited  review  period  under  the  Fast 
Track  procedures,  die  Commission  has 
determined  to  publish  for  public 
comment  notice  of  the  availability  of  the 
terms  and  conditions  for  15  days,  rather 
than  30  days  as  provided  for  proposals 
submitted  under  the  regular  review 
procediues. 

Copies  of  the  terms  and  conditions 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futiues  Trading  Conunission,  Three 
Lafayette  Centre,  1155  21st  Street  NW, 
Washington,  DC  20581.  Copies  of  the 
proposed  amendments  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address,  by  phone  at 
(202)  418-5100,  or  via  the  internet  on 
the  CFTC  website  at  www.cftc.gov 
under  "What's  New  &  Pending". 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  proposal  may 
be  available  upon  request  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereimder  (17  GFR  Part  145 
(1997)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Simshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data  views,  or  arguments  on  the 
proposals,  or  with  respect  to  other 
materials  submitted  by  the  NYMEX 
should  send  such  conunents  to  Jean  A. 
Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  August  19, 
1999. 

John  R.  Mielke, 

Acting  Director. 

[FR  Doc.  99-22012  Filed  8-24-99;  8:45  amJ 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submleelon  for  0MB  review;  comment 
requeet 

AQENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 


information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Form  Number,  and  OMB 
Number:  Application  for  the  U.S.  Army 
ROTC  2-Year  and  3-Year  Scholarship; 
ROTC  Cadet  Command  Form  166-41; 
OMB  Number  0702-0083. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  3,870. 

Responses  per  Respondent:  1. 

Annual  Responses:  3,870. 

Average  Burden  per  Response:  30 
minutes. 

Annual  Burden  Hours:  1,935. 

Needs  and  Uses:  The  application  is 
used  in  the  selection  process  for  2-year 
and  3-year  ROTC  scholarships.  The 
ROTC  scholarship  is  an  incentive  to 
attract  men  and  women  to  pursue 
educational  degrees  in  the  academic 
disciplines  required  by  the  Army.  The 
applications  are  available  to  students  of 
colleges  and  universities  that  host  Army 
ROTC.  Completed  applications  are 
submitted  to  Headquarters,  Cadet       t 
Command  for  review,  screening,  and 
selection  of  scholarship  recipients. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building  ,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  shoidd 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  August  19, 1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  9»-21969  Filed  8-24-99;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defenee  Intelligence  Agency,  Science 
and  Technology  Adviaory  Board 
Cioeed  Panel  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 
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summary:  Piirsuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  8  September  1999  (8  am  to  4 
pm). 

ADDRESSES:  The  Defmse  Intelligence 
Agency,  3100  Clarendon  Blvd, 
Arlington.  VA  22201-5300. 
FOR  RNTTHER  INFORMATION  CONTACT: 
Ma).  Donald  R  Gulp,  Jr.,  USAF, 
Executive  Secretary.  DIA  Science  and 
Technology  Advisory  Board, 
Washington,  D.C.  20340-1328  (202) 
231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  August  19. 1999. 
l-MBynuin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  99-21968  Filed  8-24-99;  8:45  am] 
aUMQ  CODE  SOOI-IO-H 


DEPARTMENT  OF  DEFENSE 

Depwlment  of  llie  Army 

IntMil  To  Grant  an  Exdushre  Ucanee 
to  Slavana  Inatttule  of  Technology 

AOaiCV:  Department  of  the  Army,  DoD. 
ACnON:  Notice  of  hitent. 

SUMMARY:  In  compliance  with  37  CFR 
404  et  seq..  the  Department  of  the  Army 
hereby  gives  notice  of  its  intent  to  grant 
to  Stevens  Institute  of  Technology,  an 
educational  institution  having  its 
principle  place  of  business  at  Castle 
Point  on  Hudson,  Hoboken,  NJ  07030, 
an  exclusive  license  relative  to  patent 
applications  concerning  a  jointly 
developed  and  joindy  owned 
technology.  The  specific  applications 
aiB  PCT  Application  No.  PCT/US99/ 
02158  and  provisional  U.S.  Patent 
Application  S/W  60/073403:  entitled 
"Methods  and  Apparatus  for  Detecting 
Lesion-Induced  Resonances  in 
Deoxyribonucleic  Add  Via  Millimeter 
or  Submillimeter  Wave  Spectroscopy". 
Anyone  wishing  to  object  to  the  granting 
of  this  license  has  60  days  firom  die  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 


FOR  FURTHER  MFORMATXm  CONTACT: 
Michael  D.  Rausa,  U.S.  Army  Research 
Laboratory,  Office  of  Research  and 
Technology  Applications,  ATTN: 
AMSRL-CS-TT/Bldg.  433.  Aberdeen 
Proving  Groimd,  Maryland  21005-5425. 
Telephone:  (410)  278-5028. 
SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showaher, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-22071  Filed  8-24-99;  8:45  am] 
BHJJNG  CODE  371(M»-M 


DEPARTMENT  OF  EDUCATION 

Submlsaion  for  0MB  Review; 
Comment  Requeet 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Team  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  24, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afibirs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL®OMB.EOP.GOV. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Muiagement  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  coUection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Team  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  coUection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  coUection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  coUection;  (4) 
Description  of  the  need  for,  and 


proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
coUection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  August  19. 1999. 

William  E.  Burrow, 

Team  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  o/fleview;  Reinstatement. 

Title:  National  Assessment  of 
Educational  Progress  (NAEP)  Year  2000 
Fidd  Test  and  Year  2001  Main 
Assessment  of  World  Geography  and 
U.S.  History. 

Frequency:  AnnuaUy. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  9,600 
Burden  Hours:  9,870 

Abstract:  The  Congressionally 
mandated  2001  Nation^  Assessment  of 
Educational  Progress  will  assess  world 
geography  knowledge  and  knowledge  of 
U.S.  History  among  4th,  8th,  and  12th 
graders.  To  provide  contextual 
information  to  interpret  the  assessment 
information  relevant  background 
characteristics  of  the  students  and  their 
schools  and  teachers  are  gathered  as 
weU.  The  clearance  package  provides  aU 
of  the  background  questions  and 
supporting  information  for  the  field  test 
and  the  main  study.  The  results  of  the 
main  study  wiU  be  used  to  provide 
descriptive  information  about  programs 
and  practices  in  the  teaching  of  history 
and  geography;  suggest  relationships 
between  characteristics  and  assessment 
results;  serve  as  a  basis  for  monitoring 
change  over  time. 

Written  comments  and  requests  for 
copies  of  the  proposed  information 
coUection  request  should  be  addressed 
to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
Room  5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronicaUy  mailed  to  the  internet 

address  OCIO__IMG Issuesded.gov,  or 

should  be  fexed  to  202-708-9346. 

For  questions  regarding  biu-den  and/ 
or  the  coUefrtion  activity  requirements, 
contact  Kathy  Axt  at  202-708-9902. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  caU  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

0£Bce  of  Elementary  and  Secondary 
Educatiim 

Type  of  Review:  Reinstatement. 


SubmiailDni 
Comment  Ri 


3506  oft  19  Pi 
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e  for  the  deaf 
1  Infbnnation 
»00-877- 


Title:  Aimual  Performance  Reporting 
Form  fot-OlE  Local. 

Frequ^cy:  Annually. 

Affect^  Public:  State,  local  or  Tribal 
Gov't.  Sms  or  LEAs. 

Repomng  and  Recordkeeping  Hour 
Burden:]  \ 

3nses:  1,272 
I  Hours:  171,600 
:  This  data  collection  will  be 
conduct^  annually  to  obtain  program 
and  performance  information  from  OIE 
local  grantees  on  their  project  activities. 
The  infootaaation  collected  will  assist 
federal  QlE  staff  in  responding  to  GPRA. 
Data  will; primarily  be  collected  through 
an  internet  form.  Grantees  without 
internet  access  will  complete  a  paper 
version  of  this  form. 

Writtep)  comments  and  requests  for 
cofies  o^ithe  proposed  information 
collecticp  request  should  be  addressed 
to  Viviaii:  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  5624,  Regional  Office  Building  3. 
Washington,  DC  20202-4651,  or  should 
be  electn^cally  mailed  to  the  internet 
address  pCIO_IMG_Issues@ed.gov,  or 
should  ^  faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  cdUection  activity  requirements, 
contact  Kathy  Axt  at  202-708-9902. 
Individuals  who  use  a 
telecominunications  device  for  the  deaf 
(TDD)  m)^  call  the  Federal  Information 
Relay  Se|fnce  (FIRS)  at  1-800-877- 
8339.  - 


(FR  Doc.  $$-21992  Filed  8-24-99;  8:45  am] 
:4000-«1-P 


DEPARTMENT  OF  EDUCATION 

SubmlM  Ion  for  0MB  Review; 
Commei^  Requeet 

agency:  pQlepartment  of  Education. 
SUMMARV:  The  Team  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
commentf  on  the  submission  for  0MB 
review  a$|required  by  the  Paperwork 
Reducticiii  Act  of  1995. 


DATES:  14<erested  persons  are  invited  to 
submit  ciiknments  on  or  before 
September  24, 1999. 
A0ORESSE8:  Written  comments  should 
be  addre^$ed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive;  Office  Building,  Washington, 
DC  2050^  or  should  be  electronically 
mailed  tpjthe  internet  address 
DWERFBli,eOMB.EOP.GOV. 
SUPPLEMtilTARY  MFORMATION:  Section 
3506  of  t  ]  9  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Team  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  tn  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment 

Dated:  August  20. 1999. 
William  E.  Burrow, 
Team  Leader.  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type^  of  Review:  Revision. 

Title:  Combined  Application  and 
Combined  Announcement  for  the  OERI 
Visiting  Scholars  Fellowship  Program. 

Freguency;  Aimually. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  45. 
Burden  Hours:  630. 

Abstract:  The  OERI  Visiting  Scholars 
Fellowship  provides  support  to 
scholars,  researchers,  policymakers, 
educational  practitioners,  librarians, 
and  statisticians  to  engage  in  the  use, 
collection,  and  dissemination  of 
information  about  education  and 
education  research  to  work  at  OERI  in 
Washington,  DC.  The  information 
collected  in  the  application  will  be  used 
to  determine  who  is  selected  for  these 
fellowships.  This  program  is 
administered  by  the  National  Research 
Council. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (OMB 
Control  No.  1890-0001).  Therefore,  this 


30-day  public  comment  period  notice 
will  be  the  only  public  comment  notice 
published  for  this  information 
collection.  ^ 

IFR  Doc.  99-22108  Filed  8-24-99;  8:45  am] 
BMJJNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Draft  Environmental  hnfMct  Statement 
for  the  Propoeed  JEA  Circulating 
RuMizad  Bed  Combustor  Project  at 
Jackaonville,  Florida 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  the  availability'  for 
public  review  and  comment  of  the  Draft 
Environmental  Impact  Statement  (EIS) 
for  the  JEA  Circulating  Fluidized  Bed 
Combustor  Project  (DOE/EIS-0289),  at 
Jacksonville,  Florida.  The  Draft  EIS  was 
prepared  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.),  Coimcil  on  Environmental  Quality 
NEPA  regulations  (40  CFR  parts  1500- 
1508),  and  the  DOE  NEPA  regulations 
(10  CFR  part  1021).  The  Draft  EIS 
analyzes  the  environmental  impacts  that 
could  result  from  a  proposal  under 
DOE'S  Clean  Coal  Technology  Program 
to  construct  and  operate  a  nearly  300 
megawatt-electric,  coal-and  petroleum 
coke-fired,  circulating  fluidized  bed 
combustor  and  boiler  to  repower  an 
existing  steam  turbine  at  JEA's 
Northside  Generating  Station.  EXDE's 
proposed  action  is  to  provide  cost- 
shared  funding  of  approximately  $73.1 
million  (about  24  percent  of  the 
estimated  total  cost  of  $309  million)  for 
construction  of  the  combustor  and 
boiler  and  for  a  24-month  period  of 
demonstration  testing  of  the  technology. 

The  proposed  project  would 
demonstrate  technology  that  is  capable 
of  cost-effectively  reducing  nitrogen 
oxide,  sulfur  dioxide,  and  particulate 
emissions,  while  producing  power  more 
efficiently  and  at  less  cost  than 
conventional  coal  combustion 
technologies.  Information  and 
experience  developed  from  this  project 
could  provide  the  basis  for 
demonstrating  the  potential  of  utility 
scale,  circulating  fluidized  bed 
technology  as  a  practical  alternative  to 
conventional  coal-fired  power  plant 
technologies. 

DATES:  DOE  invites  the  public  to 
comment  on  the  Draft  JEA  EIS. 
Comments  should  be  submitted  by 
October  15, 1999  (see  ADDRESSES  section 
for  more  details)  to  ensure 
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consideration.  DOE  wiU  consider 
conunents  submitted  after  October  15, 
1999,  to  the  extent  practicable.  A  public 
hearing  on  the  Draft  JEA  EIS  will  be 
held  as  follows:  Florida  Community 
College  at  Jacksonville,  North  Campus, 
ThuTMiay,  September  16, 1999,  Times: 
12  pm  to  3  pm<Inft)rmation  Session) 
and  6  pm  to  9  pm  (Public  Hearing). 

The  bearing  wiU  provide  an 
opportunity  for  information  exchange 
and  discussion  among  DOE  and  the 
public,  as  well  as  opportiinities  for  the 
public  to  present  oral  or  written 
comments. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  fax,  telephone,  ot 
electronically  to:  Ms.  Lisa 
Hollingsworth,  NEPA  Dociunent 
Manager,  U.S.  Department  of  Energy, 
Federal  Energy  Technology  Center,  P.O. 
Box  880,  Morgantown.  WV  26507-0880, 
Telephone:  304-285-4992;  Fax  304- 
285-4403,  leave  a  message  at  1-600- 
276-9851, 
lisa.hollingsworthOfetc.doe.gov. 

Requests  for  copies  of  the  Draft  JEA 
EIS  or  other  information  regarding  this 
environmental  analysis  should  be 
addressed  to  Ms.  Hollingsworth  at  the 
address  above.  The  Draft  EIS  will  be 
available  imder  the  DOE  NEPA  Analysis 
link  from  the  DOE  NEPA  Web  Site  at 
http://tis.eh.doe.gov/nepa/. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information  on  the  proposed 
project  or  the  environmental  impact 
statement,  please  contact  Ms. 
Hollingsworth  as  directed  above.  For 
general  information  on  the  Department's 
NEPA  process,  please  contact  Ms.  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  EH-42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  Ms.  Borgstrom 
may  be  contacted  by  calling  202-586- 
4600  or  by  leaving  a  message  at  1-800- 
472-2756. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  13, 1997,  the 
Department  published  a  Notice  of  Intent 
(62  FR  60889)  to  prepare  an 
environmental  impact  statement  for  the 
proposed  JEA  Circulating  Fluidized  Bed 
Combustor  Project,  in  Duval  Coimty, 
Jacksonville,  Florida.  The  purpose  of  the 
Notice  of  Intent  was  to  inform  the 
public  of  the  proposed  scope  of  the  EIS, 
to  solicit  public  input,  and  to  announce 
a  public  scoping  meeting  that  was  held 
on  December  3, 1997,  in  Jacksonville, 
FL.  The  Notice  invited  comments  and 
suggestions  on  the  proposed  scope  of 
the  environmental  impact  statement, 
including  environmental  issues  and 


alternatives,  and  invited  public 
participation  in  the  NEPA  process. 
Comments  and  feedback  received 
during  the  public  scoping  process  were 
used  in  preparing  the  Draft  EIS.  The 
scoping  period  closed  on  December  31, 
1997. 

Alternatives  Considered 

The  Draft  EIS  evaluates  a  proposed 
action  and  a  no-action  alternative. 
DOE'S  proposed  action  is  to  provide  JEA 
with  cost-shared  funding  of 
approximately  $73.1  million  (24  percent 
of  the  estimated  total  cost  of  $309 
million)  for  the  construction  and 
operation  of  a  combustor  and  boiler  to 
repower  a  steam  turbine  and  generator 
that  have  been  out  of  service  since  1983 
at  JEA's  Northside  Generating  Station, 
in  analyzing  the  proposed  action  (the 
preferred  alternative),  the  Draft  HIS  also 
evaluates  JEA's  plans  to  repower  a 
second,  aurently  operating,  steam 
turbine  without  cost-shared  funding 
from  DOE. 

In  addition  to  analyzing  the 
environmental  impacts  of  the  proposed 
action,  the  Draft  EIS  analyzes  the 
potential  impacts  of  a  No- Action 
Alternative.  Under  the  No- Action 
Alternative,  the  Draft  EIS  analyzes  three 
scenarios  that  JEA  could  pursue  in  the 
absence  of  DOE  funding.  The  scenarios 
considered  are:  (1)  JEA  would  construct 
the  proposed  project  without  EKDE 
funding;  (2)  JEA  would  construct  a  new 
gas-fired  combined  cycle  facility  at 
Northside  Generating  Station  or  another 
location;  and  (3)  JEA  would  purchase 
electricity  from  other  utilities  to  meet 
JEA's  projected  demand.  The  Draft  EIS 
compares  the  environmental  impacts 
that  could  be  expected  to  occur  from 
repowering  the  two  steam  turbines  with 
new  circulating  fluidized  bed 
combustors  under  the  proposed  action 
with  the  impacts  that  would  be  likely 
from  each  of  the  three  scenarios  under 
the  No-Action  Alternative. 

The  Draft  EIS  focuses  on  impacts  from 
construction  and  operation  of  the 
proposed  project  on:  Human  health,  air 
quality,  surface  water,  groundwater, 
ecological  resources,  socioeconomic 
resoiuces,  envfronmental  justice,  noise, 
and  traffic.  In  addition,  impacts  on  land 
use,  floodplains,  wetlands,  waste 
management,  and  cultural  resources  are 
considered. 

Availability  of  the  Drafk  EIS 

DOE  has  distributed  copies  of  the 
Draft  EIS  to  appropriate  Members  of 
Congress,  State  and  local  government 
officials  in  Florida,  Federal  agencies, 
and  other  interested  parties.  Copies  of 
the  document  may  be  obtained  by 
contacting  DOE  as  provided  in  the 


section  of  this  notice  entiUed, 
ADDRESSES.  Copies  of  the  Draft  EIS  are 
also  available  for  inspection  at  the 
locations  identified  below: 

(1)  U.S.  Department  of  Energy,  Freedom 

of  Information  Reading  Room,  lE- 
190,  Forrestal  Building,  1000 
Independence  Avenue,  SW. 
Washington,  DC  20585. 

(2)  U.S.  Department  of  Energy.  Federal 

Energy  Technology  Center,  3610 
Collins  Ferry  Road,  Morgantown, 
WV  26507-0880. 

(3)  U.S.  Department  of  Energy,  Federal 

Energy  Technology  Center,  626 
Cochrans  Mill  Road,  Pittsburgh,  PA 
15236-0940. 

(4)  Highlands  Branch  Library,  1826 

Dunn  Avenue,  Jacksonville,  FL 
32218.  » 

After  the  public  comment  period  ends 
on  October  15, 1999.  DOE  will  consider 
all  comments  received,  revise  the  Draft 
EIS  as  appropriate,  and  issue  a  Final 
EIS.  DOE  will  consider  the  Final  EIS, 
along  with  other  information,  such  as 
economic  and  technical  factors,  in 
deciding  whether  or  not  to  provide 
funding  for  the  construction  and 
operation  of  the  proposed  coal-fired, 
circulating  fluidized  bed  combustor  and 
boiler. 

Issued  in  Washington,  EX],  this  19th  day  of 
August  1999. 
Robert  S.  Kripowicz, 
Principal  Deputy  Assistant  Secretary  for 
Fossil  Energy. 

[FR  Doc.  99-22007  Filed  8-24-99;  8:45  am) 
BNJJNG  CODE  6480-01-P 


DEPARTMENT  OF  ENERGY 

Offic*  of  Science  Hnancial  Assistance 
Program  Cancellation  of  Notice  99-19: 
Computational  Structural  Biology 

AGENCY:  Departinent  of  Energy  (DOE). 
ACTION:  Cancellation  Notice. 

The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  cancels  its 
Notice  99-19,  Computational  Structural 
Biology  as  published  in  FR,  Vol.  64,  No. 
88,  page  24628,  Friday,  May  7, 1999. 

The  Notice  is  canceled  to  enable  DOE 
to  prepare  a  more  comprehensive  Notice 
that  encompasses  aspects  of  both 
computational  structural  biology  and 
experimental  structiual  biology, 
including  current  and  developing  needs 
in  structure  determination, 
instrumentation,  automation,  and 
computation.  Notice  99-19  represented 
only  one  part  of  the  reorganization  of 
DOE'S  structural  biology  program. 


FOR  FURtHEr 
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this  19th  day  of 


•I  Assistance 
Notice  99-19: 
I  Biology 


FOR  FUntHER  INFORMATION  CONTACT:  Dr. 

Roland  F.  Hirsch,  SC-73,  Mail  Stop  F- 
237.  Medical  Sciences  Division,  Office 
of  Biological  and  Environmental 
Researqh,  Office  of  Science,  U.S. 
DepartihJBnt  of  Energy,  19901 
Germainown  Road,  Gerraantown,  MD 
20874-ip90,  telephone:  (301)  903-9009, 
fax:  (30t!l  903-0567,  E-mail: 
roland.tiirsch@science.doe.gov. 


i  n  Washington.  DC,  on  August  18, 


Issued 
1999. 

John  Ro^iiey  Clark, 

Associate  Director  of  Science  for  Resource 
Manageittent. 

(FR  Doc.i99-22006  Filed  8-24-99;  8:45  am] 
BILUNG  Cbbe  64S0-01-4> 


DEPARIMENT  OF  ENERGY 
Office  d^  Science 

Office  off  Science  Hnanciai  Assistance 
Prograftf  Notice  99-25:  Division  of 
Nucleait  i>hysics  Outstanding  Junior 
Investisl^tor  Program 

AQEHCyJ  bepartment  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 

applications. 

i-t— ■ 

SUMMARVi  The  Division  of  Nuclear 
Physics  df  the  Office  of  Science  (SC), 
U.S.  Dei>artment  of  Energy,  announces 
the  initimion  of  an  Outstanding  Jimior 
Investig^pr  Program  in  nuclear  physics 
and  invities  grant  applications  for 
support.  Applications  should  be  from 
tenure-tfick  faculty  who  are  currently 
involved  in  experimental  or  theoretical 
nuclear  physics  research,  and  should  be 
submitted  through  a  U.S.  academic 
institutiMi.  The  purpose  of  this  program 
is  to  supUort  the  development  of 
individual  research  programs  of. 
outstandMg  scientists  early  in  their 
careers,  jlfhe  full  range  of  activities 
currently  supported  by  the  Division  of 
Nuclear  Physics  is  eligible  for  support 
under  this  program. 
DATES:  To  permit  timely  consideration 
of  awards  in  fiscal  year  2000,  formal 
applications  submitted  in  response  to 
this  notiqe  should  be  received  by 
Novemb^  16, 1999. 
ADORESSSS:  Complete  formal 
applications  referencing  Program  Notice 
99-25  sl^Ould  be  forwarded  to:  U.S. 
DepartmjEQit  of  Energy,  Office  of  Science, 
Grants  aiiki  Contracts  Division,  SC-64, 
19901  G^imantown  Road,  Germantown, 
Maryland  20874-1290,  ATTN:  Program 
Notice  9fr-25.  The  above  address  must 
also  be  lised  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail,  any  other  commercial 
mail  deljyery  service,  or  when  hand 
carried  fa  j  the  applicant.  An  original 


and  seven  copies  of  the  application 
must  be  submitted.  Due  to  the 
anticipated  number  of  reviewers,  it 
would  be  helpful  for  each  applicant  to 
submit  an  additional  four  copies  of  the 
application. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Dennis  G.  Kovar,  Division  of  Nuclear 
Physics,  SC-23  (GTN),  U.S.  Department 
of  Energy,  19901  Germantown  Road, 
Germantown,  Maryland  20874-1290. 
Telephone:  (301)  903-3613.  Fax:  (301) 
903-3833.  E-Mail: 
dennis.kovar@science.doe.gov 

SUPPLEMENTARY  INFORMATION:  This  is  the 
first  year  of  an  Outstanding  Junior 
Investigator  Program  in  Nuclear  Physics 
supported  by  the  Department  of 
Energy's  Office  of  Science.  A  principal 
goal  uf  this  program  is  to  identify 
exceptionally  talented  new  nuclear 
physicists  early  in  their  careers  and 
facilitate  the  development  of  their 
research  programs.  Eligibility  for  awards 
under  this  notice  is  restricted  to  non- 
tenured  investigators  in  academic 
institutions  who  are  conducting 
experimental  or  theoretical  nuclear 
physics  research.  The  program  is 
expected  to  contribute  importantly  to 
the  vigor  of  the  U.S.  Nuclear  Physics 
program.  Applicants  should  request 
support  imder  this  notice  for  the  normal 
research  project  costs  required  to 
conduct  the  proposed  research. 

The  DOE  expects  to  make  two  to  four 
awards  in  the  first  year  to  meet  the 
objectives  of  the  program.  The  actual 
ntunber  of  awards  will  be  determined  by 
the  number  of  excellent  applications 
and  the  total  amoimt  of  funds  available 
for  this  program.  It  is  anticipated  that  a 
total  of  up  to  $250,000  wiU  be  available 
for  the  first  year  funding  of  the  program, 
subject  to  availability  of  appropriated 
funds,  and  that  awards  would  be  for 
three  to  five  year  tenus.  At  the  end  of 
the  initial  term,  these  grants  may  be 
renewed,  subject  to  appropriate  external 
peer  review  at  the  time  of  renewal,  as 
long  as  the  recipient's  teniue  status  is 
imdianged. 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
criteria,  listed  in  descending  order  of 
importance  as  codified  at  10  CFR  605.10 
(d): 

1.  Scientific  and/or  technical  merit  of 

the  project; 

2.  Appropriateness  of  the  proposed 

method  or  approach; 

3.  Competency  of  applicant's  persoimel 

and  adequacy  of  proposed 
resoiuces;  and 

4.  Reasonableness  and  appropriateness 

of  the  proposed  budget. 


General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  and  10  CFR  part 
605.  The  latest  version  of  SC's 
Application  Guide  is  available  on  the 
world  wide  web  at:  bttp:// 

www.er.doe.gov/production/gmnts/ 
gmnts.html 

The  catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
niunber  is  ERFAP  10  CFR  part  605. 

Issued  in  Washington,  DC,  on  August  16, 
1999. 

}ohn  Rodney  Clark. 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  99-22005  Filed  8-24-99;  8:45  am] 

nUJNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  No.  93-a4-NG] 

TransCanada  Pipelines  Limited:  Order 
Amending  Long-Term  Authorization  To 
import  and  Export  Natural  Gas  From 
and  to  Canada 

AGENCY:  Office  of  FossU  Energy,  DOE. 
ACTION:  Notice  of  Order. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  on  August  19, 1999,  it 
issued  DOE/FE  Order  No.  795-A  (Order 
795-A)  which  amends  TransCanada 
Pipelines  Limited's  (TransCanada) 
natural  gas  import  and  export 
authorization  granted  April  30, 1993  by 
DOE/FE  Order  No.  795  (1  FE  1 70,787). 
The  amendment  permits  TransCanada 
to  increase  the  volumes  of  natural  gas  it 
is  authorized  to  import  and  export  from 
and  to  Canada  from  1,405,000  Mcf  per 
day  to  1,717,000  Mcf  per  day  for  the 
remaining  authorization  term  through 
November  1,  2005.  The  additional  gas 
will  be  imported  near  Noyes, 
Miimesota,  for  storage  in  the  United 
States  and  subsequent  export  back  to 
Canada.  The  gas  is  transported  by  the 
pipeline  system  of  Great  Lakes  Gas 
Transmission  Limited  Partnership 
across  northern  Minnesota,  Wisconsin, 
and  Michigan  to  two  export  points  on 
the  international  boundary  near  St.  Clair 
and  Sault  Ste.  Marie,  Michigan.  The  gas 
will  be  sold  by  TransCanada  to  its 
customers  in  eastern  Canada.  In  all 
other  respects  the  terms  and  conditions 
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of  the  previous  authority  would  remain 
unchanged. 

Order  795-A  may  be  fouad  on  the  FE 
web  site  at  bttp://www.fe.doe.gov,  or  on 
our  electronic  bulletin  board  at  (202) 
586-7853.  It  is  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Pletroleum  Import  & 
Exp(»t  Activities  docket  room.  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585- 
0334.  (202)  586^9478.  The  docket  room 
is  open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Fedmal  holidays. 

Issued  in  Washington,  DC,  August  19, 
1999. 
John  W.  Glynn, 

Manager,  NaturaJ  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  Sr  Export 
Activities,  Office  of  Fossil  Energy. 
(FR  Doc.  99-22004  Filed  8-24-99;  8:45  am] 
■LUNG  CODE  M60-ei-^ 


DEPARTMENT  OF  ENERGY 
Fadaral  Energy  Regulatory 

[Doctot  No.  ER9e-3942-000] 

AWewct  for  CoopereUve  Energy 
Servteee  Poiwer  Markeling  LLC;  Notice 
ofFlHng 

August  19, 1999. 

Take  notice  that  on  August  2, 1999, 
Alliance  for  Cooperative  Energy 
Services  Power  Marketing  LLC  tendered 
for  filing  a  transaction  report  for  quarter 
ended  June  30. 1999. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intravene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
August  30, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

(FR  Doc.  99-22011  Filed  8-24-99;  8:45  am] 
■LUMB  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaelen 

[Doclwt  No.  ERM-^TeS-OeO] 

Metropolitan  CMcago  HeaNhcare 
CouncH  Shared  Servlcee;  Inc.;  Notice 
ofRltaig 

August  19, 1999. 

Take  notice  that  on  August  10, 1999, 
Metropolitan  Chicago  Healthcare 
Council-Shared  Services,  Inc.  (MCHC- 
Shared  Services,  Inc.),  tendered  for 
filing  its  amended  petition  to  the 
Commission  for  acceptance  of  MCHC- 
Shared  Services,  Inc.'s  Rate  Schedide    > 
FERC  Tariff  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity,  at  market 
based  rates;  and  waiver  of  certain 
Commission  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  30, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.u8/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-22008  Filed  8-24-99;  8:45  am] 
8N.UNQ  COOC  STir-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleelon 

[Dodwt  No.  ER9»-3909-000] 

Northern  Indiana  PubHc  Service 
Company;  Notice  of  HIing 

August  19, 1999. 

Take  notice  that  on  July  30, 1999, 
Northern  Indiana  Public  Service 
Company  LLC  tendered  for  filing  a 
transaction  report  for  short-term 
transactions  for  the  second  quarter  of 
1999. 


'    Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
August  30, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-22010  Filed  8-24-99;  8:45  am] 
BNXING  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunieeion 

[Doclwt  No.  CP99-58»-OeO] 

Paiute  Pipeline  Company;  Notice  of 
Application 

August  19, 1999. 

Take  notice  that  on  August  11, 1999, 
Paiute  Pipeline  Company  (Paiute),  P.O. 
Box  94197,  Las  Vegas,  Nevada  89193- 
4197,  filed  in  Docket  No.  CP99-599- 
000,  an  application  pursuant  to  Sections 
7(b)  and  7(c)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Commission's 
Regulations  for  an  order  granting  a 
certificate  of  public  convenience  and 
necessity,  and  permission  and  approval 
to  abandon  facilities.  Paiute  proposes  to 
replace  a  segment  of  deteriorating 
pipeline  on  its  Carson  Lateral  and  at  the 
same  time  enhance  the  capacity  on  its 
Carson  Lateral  to  meet  the  growth 
requirements  of  its  shippers  served  by 
that  portion  of  Paiute's  mainline  system, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance). 

Paiute  proposes  to  replace  a 
deteriorated  portion  of  the  original  10- 
inch  transmission  line  on  its  Carson 
Lateral.  Paiute  states  that  due  to  the 
existing  and  projected  load  growth  in 
the  areas  served  by  the  Carson  Lateral, 


>  Paiute  states  tl 
a  nominal  qli6ntit 
Lateral  of  10,600  I 
Paiute  also  ^tfites 
service,  it  ii^^nds 
with  SouthHtst-N 
10.800  0th  the  lin 
Paiute  is  obliftatec 
Northern  Nayada 
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it  also  pi  t  iposes  to  enhance  the  capacity 
of  its  Carson  Lateral  facilities  by 
replacing  the  deteriorated  segment  with 
20-inch  ^ameter  pipeline  and  by 
installing  two  new  loop  pipeline 
segments.  Specifically,  Paiute  proposes 
to:  (1)  cojiistruct  and  operate 
approxiiii|ately  5.5  miles  of  20-inch 
replacenient  pipeline  between  mileposts 
31.85  and  37.34  on  the  Carson  Lateral  in 
Lyon  CoUnty,  Nevada;  (2)  abandon  in 
place  appiroximately  5.5  miles  of 
existing  aio.  75-inch  pipeline  between 
milepostp  31.85  and  37.34  on  the  Carson 
Lateral  iji  Lyon  County,  Nevada;  (3) 
construct  )and  operate  approximately  2.3 
miles  of  RJO-inch  loop  pipeline  between 
milepostk  2.95  and  5.25  on  the  Carson 
Lateral  iOiStorey  and  Lyon  Counties, 
Nevada;  bbd  (4)  construct  and  operate 
approxiimtely  1.9  miles  of  12.75-inch 
loop  pip^ine  between  mileposts  14.28 
and  16.1ft  on  its  South  Tahoe  Lateral  in 
Douglas  Goimty,  Nevada. 

Paiute  |$tates  that  in  response  to  a 
general  open  season  held  early  this  year, 
Southwest  Gas  Corporation-Northern 
Nevada  (^outhwest-Northem  Nevada) 
indicated  that  there  had  been  a 
significant  shift  in  its  forecasted 
requiremients  and  it  requires  additional 
delivery  capability  from  Paiute 
downstream  of  the  Wadsworth  Junction 
in  order  to  meet  its  projected  winter 
peak  dayjoad  profile  for  northern 
Nevada.  FJaiute  further  states  that  imder 
the  service  agreement  with  Southwest- 
Northern  Nevada,  Paiute  is  not  obligated 
to  transpprt  more  than  65.350  Dth  per 
day  of  gafejfor  Southwest-Northern 
Nevada  tji^ough  the  Wadsworth 
Junction.  Southwest-Northern  Nevada 
requestedjthat  level  to  be  increased  by 
10.800  Dtlji  to  76,150  Dth.»  Paiute  also 
states  that:  Sierra  Pacific  Power 
Company  wants  to  have  the  capability 
to  have  transported  and  delivered  to  the 
Fort  Churihill  Power  Plant  up  to  the  full 
contractual  maximum  daily  quantity  for 
that  delivery  point  on  a  winter  peak 
demand  day.  Paiute  states  that  in  order 
to  maintaiiti  such  capability  and  to  meet 
the  requirements  of  its  other  firm 
shippers  served  by  the  Carson  Lateral. 
Paiute  neJElds  to  install  the  proposed 
facilities. 

The  esttitnated  cost  of  the  proposed 
facilities  is  $5,425,000.  The  cost  to 
abandon  Ip  place  the  existing  10.75-inch 
pipeline  ^^ment  is  estimated  to  be 


<  Paiute  stues  that  the  proposed  facilities  will  add 
a  nominal  qji^ntity  of  capacity  on  the  Carson 
Lateral  of  10,900  Dth  on  a  design  winter  peak  day. 
Paiute  also  ^t^tes  that  upon  placing  the  facilities  in 
service,  it  ii^^nds  to  amend  its  service  agreement 
with  Southwtst-Northem  Nevada  to  increase  by 
10.800  Dth  the  limit  on  the  quantity  of  gas  that 
Paiute  is  obligated  to  transport  for  Southwest- 
Northern  Nd>  ada  through  the  Wadsworth  Junction. 


$22,000.  Paiute  states  that  it  proposes  to 
finance  the  above-described  costs 
through  ongoing  regular  financing 
'  programs  and  internally  generated 
fimds.  Paiute  requests  the  Commission 
to  make  a  determination  that  the  costs 
of  the  proposed  facilities  can  be  rolled 
into  Paiute's  systemwide  rates  in 
Paiute's  next  general  rate  case  imder 
Section  4  of  the  NGA.  Paiute  states  that 
the  proposed  construction  satisfies  each 
of  the  three  criteria  required  by  the 
Policy  Statement  for  roUed-in  pricing. 
Paiute  requests  authorization  no  later 
than  March  1,  2000,  so  that  the 
proposed  focilities  can  be  constructed 
and  placed  in  service  by  November  1, 
2000. 

Any  questions  regarding  this 
application  should  be  directed  to 
lidward  C.  McMurtrie  at  (702)  876- 
7178,  Paiute  Pipeline  Company,  P.O. 
Box  94197,  Las  Vegas.  Nevada  89193- 
4197. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  9, 1999,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
NGA  (18  CFR  157.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  he  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  washing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  docimients  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  interenvor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
l^st,  will  receive  copies  of 


environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  Uie  right 
to  seek  rehearing  or  appeal  the 
Commission's  fiinal  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

"Take  further  notice  that,  piu^uant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Conunission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
is  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  owa  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Paiute  to  appear  or  to  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-21986  Filed  8-24-99;  8:45  am] 

BNJJNG  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  ER9»-3890-000] 

Sithe  Mystic  LLC,  Sittie  Edgar  LLC. 
Sfihe  New  Boston  LLC,  Sithe 
Framingham  LLC.  Sithe  West  Medway 
LLC,  Sithe  Wyman  LLC;  Notice  of 
HIing 

August  19. 1999. 

Take  notice  that  on  July  30, 1999. 
Sithe  Mystic  LLC.  Sithe  Edgar  LLC. 
Sithe  New  Boston  LLC.  Sithe 
Framingham  LLC.  Sithe  West  Medway 
LLC.  and  Sithe  Wyman  LLC  tendered 
for  filing  a  transaction  report  for  the 
second  quarter  of  1999. 

Any  [)erson  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
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to  intervene  or  protest  Mrith  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  RiUes  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  30, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rimshtm  (rail  202-208-2222  for 
assistance). 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-22009  Filed  8-24-99;  8:45  am) 
HUJNQ  CODE  tn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragutotory 
Commlealon 

[Doetet  No.  TM9e-1-8-001] 

South  Qeorgia  Natural  Gee  Company; 
NaMceof  Compliance  filing 

August  19, 1999. 

Take  notice  that  on  August  13, 1999, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  data 
analysis  in  compliance  with  a 
Commission  Letter  Order  dated  June  30, 
1999  which  accepted  the  primary  sheets 
filed  and  directed  South  Georgia  to 
report  by  August  15, 1999. 

South  Georgia  states  that  they  have 
conducted  additional  tests  at  the  meter 
station,  with  gas  flowing  at  delivery 
conditions.  Based  on  these  tests  and 
analysis  of  system  volimie  data  by 
delivery  point.  South  Georgia  suspects 
that  a  strainer  installed  in  April  1998, 
upstream  of  the  meter,  caused  a 
mismeasurement  of  gas  measured  on 
that  meter.  The  strainer  design  was 
unlike  othws  on  the  South  Georgia 
system  and  was  removed  in  July  1999. 
(Jnce  the  strainer  was  removed,  the 
analysis  of  system  volume  data  for  the 
mcHrth  of  July  appears  to  confirm  the 
theory  that  this  struner  was  the  source 
of  the  mismeasurement.  In  order  to 
confirm  this  hypothesis.  South  Georgia 
l^uis  to  continue  mooit(xing  the 
monthly  volume  data  at  the  metw  run 
Mnth  the  strainer  removed.  Following 
ccMnpletioB  of  furtfaw  tests.  South 
Georgia  proposes  to  file  a  report  with 


the  Commission  within  thirty  days  and 
no  later  than  December  31, 1999. 

South  Georgia  states  that  a  copy  of  its 
filing  was  served  on  all  of  South 
Georgia's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21988  Filed  8-24-99;  8:45  ami 
BtUMQ  CODE  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleaion 

[Dodwt  No.  EC98-104-000.  ot  al.] 


HUnola  Fewer  Company,  el  al.;  Electric 
Rale  and  Corporate  RegutoHon  FHinga 

August  17,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  fflineis  Power  Cmnpany  AmeiGen 
Energy  CompaBy,  L.-L.C. 

(Docket  Nos.  EC99-1 04-000,  ER99-754-001 , 
ER99-4034-000,  and  EL99-83-000] 

Take  notice  that  on  August  9. 1999, 
Illinois  Power  Company  (Illinois  Power) 
and  AmerGen  Energy  Company.  L.L.C. 
(AmerGen),  tendered  for  filing  a  joint 
application  under  Section  203  of  the 
Federal  Power  Act  for  authorization  for 
Illinois  Power  to  sell,  and  AmerGen  to 
purchase,  certain  assets  subject  to  the 
jurisdiction  of  the  Fedwal  Energy 
Regulatory  Commission. 

Comment  date:  September  8, 1999,  in 
accordance  with  Standard  Paragr^h  E 
at  the  end  of  this  notice. 

2.  Seirtbem  CaUfomia  Eduaa  CampaBy 

[Docket  No.  EC99-105-000] 

Take  notice  that  on  August  10, 1999, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  in  accwdance 


with  Part  33  of  the  Federal  Energy 
Regulatory  Commission's  Regulations 
(18  CFR  33),  an  application  for  authority 
to  sell  jurisdictional  transmission 
facilities  to  the  City  of  Anaheim, 
California.  The  transmission  facilities 
primarily  consist  of  metering  and 
metering-related  facilities  at  Lewis 
Substation.  The  proposed  sale  will  have 
no  effect  on  SCE's  other  jurisdictional 
facilities  or  services  and  is  compatible 
with  the  public  interest. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  the  California 
Independent  System  Operator 
Corporation,  and  the  City  of  Anaheim. 

Comment  date:  September  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PP&L  Montana,  LLC 

[Docket  No.  EG99-1 84-000] 

Take  notice  that  on  August  10, 1999, 
PP&L  Montana,  LLC,  11250  Random 
Hills  Road.  Suite  400,  Fairfax,  Virginia 
22030-6044,  filed  with  the  Federal 
Energy  Regulatory  Commission,  an 
amendment  to  its  application  for 
determination  of  exempt  wholesale 
generator  status  piu^uant  to  Part  365  of 
the  Commission's  regidations  (18  CFR 
Part  365). 

PP&L  Montana,  LLC,  a  Delaware 
limited  liability  company,  proposed  to 
own  and  operate  generating  facifities  in 
Montana  being  acquired  from  Montana 
Power  Company.  PP&L  Montana.  LLC 
filed  its  application  for  EWG  status  on 
July  1. 1999.  In  its  amendment  to  the 
application,  PP&L  Montana.  LLC 
clarified  its  intent  to  engage  exclusively 
in  the  activities  permitted  for  entities 
holding  the  status  of  an  exempt 
wholesale  generator  piusuant  to  Section 
32  of  the  Public  Utility  Holding 
Company  Act  of  1935. 

Comment  date:  September  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  amended 
application. 

4.  PPftL  Mentana,  LLC 

[Docket  No.  EG99-185-000] 

Take  notice  that  on  August  10. 1999. 
PP&L  Montana,  LLC,  11250  Random 
Hills  Road,  Suite  400,  Fairfax,  Virginia 
22030-6044.  filed  with  the  Federal 
Energy  Regulatwy  Commission,  an 
amendment  to  its  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations  (18  CFR 
Part  365). 

PP&L  Montana.  LLC,  a  Delaware 
limited  liability  company,  proposed  to 


[Docket  ^aa.  EF 
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own  an()  loperate  generating  facilities  in 
Montana  Ibeing  acquired  from  Montana 
Power  Company.  PPatL  Montana,  LLC 
filed  its  application  for  EWG  status  on 
July  1, 1999.  In  its  amendment  to  the 
applicattto,  PP&L  Montana,  LLC 
clarified!  its  intent  to  engage  exclusively 
in  the  activities  permitted  for  entities 
holding  |t|ie  status  of  an  exempt 
wholesale  generator  pursuant  to  Section 
32  of  the  thiblic  Utility  Holding 
CompanM  Act  of  1935. 

Comment  date:  September  7, 1999,  in 
accorda]kt»  with  Standard  Paragraph  E 
at  the  enid  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  amended 
applicati6n. 

5.  CU  PoJW  Canada  Limited  Nicole 
Energy  Services,  Inc. 

[Docket  Nos.  ER99-3282-001,  and  ER98- 
2683-004jl 

Take  notice  that  on  August  10, 1999, 
the  abov&-mentioned  power  mari^eters 
filed  quarterly  reports  with  the 
Commisf  ion  in  the  above-mentioned 
proceedibgs  for  information  only.  These 
filings  aiie  available  for  public 
inspecticiii  and  cop3dng  in  the  Public 
Referencja  Room  or  on  the  web  at 
www.feic.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-222^1  for  assistance). 

6.  Niagaj^  Mohawk  Power  Corporation 

(Docket  Nb.  ER9974037-0001 

Take  nlcjtice  that  on  August  10, 1999, 
the  abov^mentioned  public  utility  filed 
its  quart^^ly  reports  for  the  quarter 
ending  JiUie  30, 1999. 

Commjenf  dat&:  August  20, 1999,  in 
accordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Padfiij  Gas  and  Electric  Company 
(Docket  Nb,  ER99-^045-000] 

Take  nktice  that  on,  August  10, 1999, 
Pacific  Gfl  s  and  Electric  Company 
(PG&E)  t4iidered  for  filmg  the  Small 
Facilities  Authorization  Letter  No.  2, 
submitted!  pursuant  to  the  Procedures 
for  impleitientation  (Procediues)  of 
Section  3.3  of  the  1987  Agreement 
between  PG&E  and  the  City  and  County 
of  San  Fiitacisco  (City).  This  is  PG&E's 
first  quarterly  filing  submitted  pursuant 
to  Sectio|i,  4  of  the  Procedures,  which 
provides  |ft)r  the  quarterly  filing  of 
Facilities  Authorization  Letters. 

The  Smkll  Facilities  Authorization 
Letter  Noj.  12  streamlines  the  procediues 
for  filing  ^lunerous  Facilities,  and 
facilitates  payment  of  PG&E's  costs  of 
designing,  constructing,  procuring, 
testing,  placing  in  operation,  owning, 
operating  and  maintaining  the 


customer-specific  Facilities  required  for 
firm  transmission  and  distribution 
service  requested  by  City  under  this 
Facilities  Authorization  Letter. 

PG&E  has  requested  permission  to  use 
automatic  rate  adjustments  whenever 
the  California  Public  Utilities 
Commission  (CPUC)  authorizes  a  new 
Electric  Rule  2  Cost  of  Ownership  Rate 
but  cap  the  monthly  transmission-level 
rates,  respectively,  at  0.58%  and  1.19% 
for  customs-financed  and  PG&E- 
financed  Facilities,  and  cap  the  monthly 
distribution-level  rates,  respectively,  at 
0.77%  and  1.34%  for  customer-financed 
and  PG&E-financed  facilities. 

Copies  of  this  filing  have  been  served 
upon  City  and  the  CPUC. 

Comment  Hate:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

(FR  Doc.  99-21983  Filed  8-24-99;  8:45  am] 
BiLLMQ  cooE  vm-m-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2364-003,  at  al.] 

San  Diego  Gas  &  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rllnge 

August  18. 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  San  Diego  Gas  &  ElectTic  Company 

(Docket  No.  ER97-2364-003 

Take  notice  that  on  August  9. 1999, 
San  Diego  Gas  &  Electric  Company 
(SE)G&E),  tendered  for  filing  a  refund 
report  in  compliance  with  the 
Commission  order,  dated  March  12. 
1999,  approving  its  settiement 
transmission  rates. 

Copies  of  this  filing  have  been  served 
upon  all  parties  in  Docket  ER98-2364- 
000,  including  the  California  Public 
UtiUties  Commission,  the  California 
Independent  System  Operator, 
California  Independent  System 
Operator-registered  Scheduling 
Coordinators,  Pacific  Gas  and  Electric 
Company,  and  Southern  California 
Edison  Company. 

Comment  date:  August  3U,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  Indiana  Gas  &  Electric 

[Docket  No.  ER99-3 5  73-000] 

Take  notice  that  on  July  15, 1999, 
Southern  Indiana  Gas  &  Electric 
Company  (SIGECO),  tendered  for  filing 
two  (2)  Service  Agreements  for  market 
based  rate  power  sales  under  its  Market 
Based  Rate  Tariff  with  DTE  Energy 
Trading,  Inc.,  and  East  Kentucky  Power 
Cooperative,  Inc. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  Service 
Agreements. 

Comment  date:  August  30. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  MidAmerican  Energy  Company 

[Docket  No.  ER99-3887-0001 

Take  notice  that  on  August  10, 1999. 
MidAmerican  Energy  Company 
tendered  for  filing  changes  to  its  open 
access  transmission  tariff  filed  on  July 
30, 1999. 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-4028-000] 

Take  notice  that  August  9, 1999. 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  to  provide  Network 
Integration  Transmission  Service  to  the 
New  Hampshire  Electric  Co-op  imder 
the  NU  System  Companies'  Open 
Access  Transmission  Service  Tariff  No. 
9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  New  Hampshire 
Electric  Co-op. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  August  1. 
1999. 
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Comment  date:  August  30, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Hudson  Gas  ft  Electric 
Corporation;  Consolidated  Edison 
Company  of  New  Yoric,  Inc.;  Long 
Island  lighting  Company;  New  York 
State  Electric  k  Gas  Corporation; 
Niagara  Mohawk  Power  Corporatitm; 
Orange  k  Rockland  Utilities,  Inc.; 
Rochester  Gas  k  Electric  Corp.;  Power 
Authority  of  the  State  of  New  Yorii;  and 
New  Y<M^  Power  Pool 

[Docket  Nos.  ER97-1523-012.  OA97-470- 
011,  and  ER97-4234-0091 

Take  notice  that  on  August  10, 1999, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO),  tendered  a 
detailed  proposal  for  an  installed 
capacity  auction.  The  NYISO  requests 
an  effective  date  of  September  15, 1999. 

A  copy  of  this  filing  was  served  upon 
aU  persons  on  the  Commission's  official 
service  lists  in  Docket  Nos.  ER97-1523- 
000,  OA97-470-000  and  ER97-4234- 
000  (not  consolidated),  and  the 
respective  electric  utility  regulatory 
agencies  in  New  York.  New  Jersey  and 
Pennsylvania. 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company  of 
New  York,  Inc.  and  Orange  and 
Rockland  Utilities,  Inc. 

[Dodcet  No.  ER98-451O-O02] 

Take  notice  that  on  August  9, 1999, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  and  Orange  and 
Rockland  Utilities,  Inc.,  and  its 
jurisdictional  subsidiaries  (O&R), 
tendered  for  filing  revised  tariff  sheets 
amending  the  Consolidated  Edison 
Operating  Companies  FERC  Electric 
Tariff  Original  Volume  No.  1  (Joint 
OATT). 

The  proposed  tariff  sheets  were  filed 
in  compliance  writh  the  requirement  of 
the  January  27, 1999,  order  in  this 
proceeding  (86  FERC  61,063)  that  Con 
Edison  and  O&R  establish  rates  to  apply 
under  the  Joint  OATT  in  the  event  that 
the  New  York  Independent  System 
Operator  (NY  ISO)  was  not  operational 
by  the  date  of  the  Con  Edison  and  O&R 


The  revised  tariff  sheets  would 
become  effective  on  October  8, 1999  if 
the  NY  ISO  is  not  operational  by  that 
date. 

Ctanment  date:  August  30, 1999,  in 
accc»dance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER99-1971-003] 

Take  notice  that  on  August  11, 1999, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Notice  to  Market  Participants, 
dated  August  10, 1999,  which  specifies 
that  the  software  required  to  implement 
the  following  elements  of  Amendment 
No.  14  to  the  ISO  Tariff  will  be 
uploaded  to  production  for  Day-Ahead 
scheduling  on  Tuesday,  August  17, 1999 
for  Operating  Day  Wednesday,  August 
18, 1999:  Metered  Demand,  Use  Of 
Replacement  Reserves,  Rational  Buyer, 
RegiUation  Up  and  Regulation  Down, 
and  Effective  Price  for  Uninstructed 
Deviations. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
o£Bcial  service  list  in  the  above- 
referenced  docket. 

Comment  date:  August  31, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  North  American  Electric  Reliability 
Counfdl 

(Docket  No.  ER99-2997-0011 

Take  notice  that  on  August  9, 1999, 
the  North  American  Electric  Reliability 
Council  tendered  for  filing  a  compliance 
filing  in  this  docket.  , 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consolidated  Edison  Energy,  Inc. 

(Docket  No.  ER99-324&-001] 

Take  notice  that  on  August  9, 1999. 
Consolidated  Edison  Energy 
Massachusetts,  Inc.  (CEEMI).  tendered 
for  filing  its  compliance  filing  with 
respect  to  Consolidated  Edison  Energy 
Massachusetts  FERC  Electric  Tariff  No. 
1,  Market  Based  Rates  Tariff. 

CEEMI  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  The  New 
York  State  Public  Service  Commission. 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Power  Management  Co.,  LLC 

(Docket  No.  ER99-3275-000] 

Take  notice  that  on  August  11, 1999, 
Power  Management  Co.,  LLC,  tendered 
for  filing  an  amendment  to  its  July  16, 
1999,  Petition  for  Acceptance  of  Initial 
Rate  Schedule,  Waiver  and  Blanket 
Authority  filed  with  the  Commission  in 
the  above-referenced  docket. 

Coiiunent  date:  August  31, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Tucson  Electric  Power  Company 

(Docket  No.  ER99-4029-000J 

Take  notice  that  on  August  9, 1999, 
Tucson  Electric  Power  Company 
(Tucson),  tendered  for  filing  an 
Umbrella  Service  Agreement  between 
Tucson  and  Ajo  Improvement  Company 
for  short-term  power  sales  under 
Tucson's  Market-Based  Power  Sales 
Tariff,  FERC  Electric  Tariff  Original 
Volume  No.  3. 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Delmarva  Power  &  Light  Cmnpany 

(Docket  No.  ER99-4041-000] 

Take  notice  that  on  August  10, 1999, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  an 
executed  umbrella  service  agreement 
with  Central  Vermont  Public  Service 
Corporation  (CVPS)  under  Delmarva's 
maurket  rate  sales  tariff. 

Delmarva  requests  an  effective  date  of 
August  10, 1999. 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Golden>Spread  Electric  Cooperative, 
Inc. 

(Docket  No.  ER9»-4042-000l 

Take  notice  that  on  August  10, 1999, 
Golden  Spread  Electric  Cooperative,  Inc. 
(Golden  Spread),  tendered  for  filing 
proposed  changes  to  its  FERC  Rate 
Schedule  Nos.  23-33.  The  piupose  of 
the  rate  change  is  to  implement  a  Load 
Reduction  Rider  to  its  existing  Rate 
Schedules  between  itself  and  its 
Member  Cooperatives. 

Copies  of  this  filing  were  served  upon 
Golden  Spread's  eleven  Member 
Cooperatives  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date;  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  ISO  New  England,  Inc. 

[Docket  No.  ER99-4043-000] 

Take  notice  that  on  August  10, 1999, 
ISO  New  England  Inc.  (the  ISO), 
tendered  an  Amendment  to  the  ISO 
Tariff  regarding  Working  Capital 
Allocation. 

Copies  of  said  filing  have  been  served 
upon  the  Participants  in  the  New 
England  Power  Pool,  non-Participant 
transmission  customers  and  to  the  New 
England  State  Governors  and  Regulatory 
Commissions. 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  New  Bngl 
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15.  New  Bngland  Power  Pool 

[Docket  Nb .  ER9»-4030-000] 

Take  notice  that  on  August  9, 1999, 
the  New  Bngland  Power  Pool 
(NEPOOLO,  Participants  Committee 
submitted  revisions  to  Market  Rule  15. 
This  filing  extends  the  effectiveness  of   ^ 
Market  Rule  15  and  makes  limited 
changes  to  this  NEPOOL  Market  Rule. 

NEPOOL  has  requested  that  Market 
Rule  15,  te  revised,  be  allowed  to 
become  4^iective  as  of  August  1, 1999. 

The  NEt*OOL  Participants  Committee 
states  th^(  copies  of  these  materials  were 
sent  to  th4  New  England  state  governors 
and  regulitory  commissions  and  the 

in  the  New  England  Power 

Commit  date:  August  30, 1999,  in 
accordanpe  with  Standard  Paragraph  E 
at  the  endi  of  this  notice. 

16.  BahiAiore  Gas  and  Electric 

[Docket  Noi  ER99^031-000l 

Take  ntitice  that  on  August  9, 1999, 
Baltimor^fGas  and  Electric  Company 
(BGE),  tendered  for  filing  a  Service 
Agreemedt  with  Qtizens  Power  Sales, 
under  BQ$'8  FERC  Electric  Tariff 
Original  Volume  No.  3  (Tarifi).  Under 
the  tended  Service  Agreement,  BGE 
agrees  to  jprovide  services  pursuant  to 
the  provij^ons  of  the  Tariff. 

BGE  requests  an  effective  date  of 
February  18, 1999,  for  the  Service 
Agreements.  BGE  states  that  a  copy  of 
the  filingj^as  served  upon  the  Public 
Service  CJommission  of  Maryland. 

Comm^^t  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Hie  Ijetroit  Edison  Compaity 

(Docket  Ndj  ER99-4035-000] 

Take  n^ce  that  on  August  10, 1999, 
Detroit  E^son  Company  (Detroit 
Edison),  t^dered  for  filing  a  Service 
Agreeme^tt  for  wholesale  power  sales 
transactiois  imder  Detroit  Edison's 
Wholesaled  Power  Sales  Tariff  (WPS-2), 
FERC  Elertric  Tariff  No.  3  (the  WPS-2 
Tariff)  beWeeh  Detroit  Edison  and 
Minnesotjai  Power,  Inc.,  dated  as  of  July 
22, 1999. 1 1 

Cktmrn^^t  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  {of  this  notice. 


18.  Allegheny  Power  Service 
Corporation,  on  behalf  of  West  Penn 
PowCT  Company  (Alle^ieny  Energy) 

[Docket  Nos.  ERg9-34g2-000;  ER9»-356&- 
000;  ER99-3581-000;  ER99-3582-000; 
ER99-3583-0O0;  ER99-3584-000;  ERgg- 
364&-O00:  ER99-3671-000;  ER99-3675-000; 
ER99-3715-000;  ER99-3716-000;  ER9»- 
3717-000;  and  ER99-3718-0001 

Take  notice  that  on  August  9, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  West  Penn  Power  Company 
(Allegheny  Energy),  tendered  for  filing  a 
request  to  withdraw  Amendments  to 
Supplements  to  Market  Rate  and 
Standard  Generation  Service  Tariffs 
filed  on  behalf  of  West  Penn  Power 
Company  (Allegheny  Energy)  in  the 
above-referenced  dockets. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Conunission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER99-4033-000] 

Take  notice  that  on  August  9, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  31  to  add  two 
(2)  new  Customers  to  the  Market  Rate 
Tariff  under  which  Allegheny  Power 
offers  generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  August  6, 1999,  to 
Cargill-Alliant,  LLC  and  Citizens  Power 
Sales. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  New  Yoik  State  Electric  k  Gas 
Corporatioii 

[Docket  No.  ER99-4036-000] 

Take  notice  that  on  August  10, 1999, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  part  35  of  the  Federal 
Energy  Regulatory  Commission's  rules 
of  practice  and  procedure,  18  CFR  35, 
service  agreements  (the  Service 
Agreements)  under  which  NYSEG  may 
provide  capacity  and/or  energy  to 
TransAlta  Energy  Marketing  (U.S.)  Inc. 
(TransAlta),  Huntley  Power  LLC 
(Himtley),  Arthur  Kill  Power  LLC 
(Arthur  Kill),  Astoria  Gas  Turbine 
Power  LLC  (Astoria),  Dunkirk  Power 
LLC  (Dunkirk),  and  NRG  Power 
Marketing,  Inc.  (NRG)  in  accordance 
with  NYSEG's  FERC  Electric  Tariff, 
Ori^nal  Volume  No.  3. 

hJVSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  Service 
Agreements  with  TransAlta,  Himtley, 
Arthur  Kill,  Astoria,  Dunldric,  and  NRG 
become  effective  as  of  August  11, 1999. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  TransAlta,  Huntley, 
Arthur  Kill,  Astoria,  Dimkirk,  and  NRG. 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Avista  Corporation 

[Docket  No.  ER99-4038-000) 

Take  notice  that  on  August  10, 1999, 
Avista  Corporation  tendered  for  filing, 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  Section 
35.13,  an  executed  Mutual  Netting 
Agreement  allowing  for  arrangements  of 
amounts  which  become  due  and  owing 
to  one  Party  to  be  set  off  against 
amounts  which  are  due  and  owing  to 
the  other  Party  with  City  of  Santa  Clara, 
d/b/a  Silicon  Valley  Power. 

Avista  Corporation  requests  waiver  of 
the  prior  notice  requirement  and 
requests  an  effective  date  of  July  1, 
1999. 

Comment  date:  August  30.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Southern  California  Edison 
Company 

[Docket  No.  ER99-4039-000] 

Take  notice  that  on  August  10, 1999, 
Southern  California  Edison  Company 
(SCE),  tendered  for  filing  Amendment 
No.  1  to  the  Edison-Anaheim 
Interconnection  Agreement 
(Amendment)  between  SCE  and  the  City 
of  Anaheim,  California.  The 
Amendment  reflects  a  change  in 
ownership  and  responsibility  for 
metering  facilities  at  the  Lewis 


46372  Federal  Registw/Vol.  64.  No.  164 /Wednesday.  August  25.  1999 /Notices 


SubsUtion  from  SCE  to  the  City  of 
Anaheim. 

Copies  of  this  filing  were  served  upon 
the  Fiiblic  Utilities  Commission  of  the 
State  of  California,  the  California 
Independent  System  Operator 
Corporation,  and  the  City  of  Anaheim. 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Claoo  Utility  Group,  Inc. 

iDocket  No.  ER99-<4040-000) 

Take  notice  that  on  August  10, 1999, 
Cleco  Utility  Group,  Inc.  (Cleco), 
tendered  for  filing  a  service  agreement 
under  which  Cleco  will  make  market 
based  power  sales  under  its  MR-1  tariff 
with  the  City  of  Gueydan,  Louisiana. 

Cleco  states  that  a  copy  of  the  filing 
has  been  served  on  the  City  of  Gueydan. 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Sandia  Reaoiucee  Cnporation 

(Docket  No.  ER99-4044-O0e] 

Take  notice  that  on  August  10, 1999, 
Sandia  Resources  Corporation  (Sandia) 
petitioned  the  Commission  for 
acceptance  of  Sandia  Rate  Schedule 
FERC  No.  1,  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regidations. 

Sandia  intends  to  engage  in  wholesale 
electric  power  and  energy  piuchases 
and  sales  as  a  marketer.  Sandia  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  Sandia  has 
no  affiliates. 

Comment  date:  August  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER99-4046-000) 

Take  notice  that  on  August  11, 1999, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  Amendment 
Number  Two  to  the  Wholesale  Power 
Purchase  Agreement  between  PNM  and 
Navajo  Tribal  Utility  Authority  (NTUA), 
dated  July  13, 1999.  The  purpose  of  the 
Amendment  is  to  conform  the 
Agreement  with  PNM's  Settlement  Rates 
for  mandatory  ancillary  services 
accepted  for  filing  by  the  Commission 
by  Letter  Order  dated  April  6, 1999. 

PNM  requests  waiver  of  the 
Commission's  notice  reqiiirements  in 
order  that  the  Amendment  be  effective 
retroactive  to  August  1, 1998. 

Copies  of  this  filing  have  been 
provided  to  NTUA.  PNM  Transmission 
Development  and  Contracts.  PNM 


Wholesale  Power  Marketing,  and  the 
New  Mexico  Public  Regulation 
Commission.  PNM's  filing  is  available 
for  inspection  at  its  offices  in 
Albuquerque.  New  Mexico. 

Comment  date:  August  31. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Ameren  Services  Company 

(Docket  No.  ER99-4048-000) 

Take  notice  that  on  August  11. 1999. 
Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Non-Finn  Point-to-Point 
Transmission  Service  between  ASC  and 
Illinova  Energy  Partners.  Inc.  (lEP).  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  lEP  pursuant  to 
Ameren's  Open  Access  Transmission 
Tariff  filed  in  Docket  No.  ER96-677- 
004. 

Comment  date:  August  31. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Ameren  Services  Company 

[Docket  No.  ER99-404»-000| 

Take  notice  that  on  August  11. 1999. 
Ameren  Services  Company  (ASC). 
tendered  for  filing  a  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Services  between  ASC  and  Illinova 
Energy  Partners,  Inc.  (lEP).  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  lEP  pursuant  to  Ameren's 
Open  Access  'Transmission  Tariff  filed 
in  Docket  No.  ER  96-677-004. 

Comment  date:  August  31, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Idaho  Power  Company 

[Docket  No.  ER99-4051-000] 

Take  notice  that  on  August  11, 1999, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service  and  Firm  Point-to- 
Point  Transmission  Service  between 
Idaho  Power  Company  and  TXU  Energy 
Trading  Company. 

Comment  date:  August  31, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Ameren  Services  Company 

[Docket  No.  ERg9-4052-000l 

Take  notice  that  on  August  11, 1999, 
Ameren  Services  Company  (Ameren), 
tendered  for  filing  Service  Agreements 
for  Market  Based  Rate  Power  Sales 
between  Ammen  and  The  Detroit 
Edison  Company  and  Southern 
Minnesota  Mtmicipal  Power  Agency 


(the  parties).  Ameren  asserts  that  the 
purpose  of  the  Agreements  is  to  permit 
Ameren  to  make  sales  of  capacity  and 
energy  at  market  based  rates  to  the 
parties  pursuant  to  Ameren's  Market 
Based  Rate  Power  Sales  Tariff  filed  in 
Docket  No.  ER98-3285-000. 

Comment  date:  August  31, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Southern  Indiana  Gas  and  Electric 
Company,  Indiana  Ener^gy,  Inc.  and 
Vectren  Corporation 

[Docket  No.  EC99-106-0001 

Take  notice  that  on  August  13, 1999, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  Indiana  Energy, 
Inc.  (Indiana  Energy)  and  Vectren 
Corporation  (Vectren)  submitted  for 
filing,  pursuant  to  section  203  of  the 
Federal  Power  Act  and  Part  33  of  the 
Commission's  regulations,  an 
application  for  approval  of  the  mei^ger  of 
SIGECO's  parent.  SIGCORP,  hic.  with 
Indiana  Energy  and  into  Vectren. 

A  copy  of  the  filing  has  been  served 
upon  the  regidatory  agency  of  the 
affected  state,  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  October  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  COSI  Astoria,  Inc. 

[Docket  No.  EG99-2 11-000] 

Take  notice  that  on  August  9, 1999, 
COSI  Astoria,  Inc.  (Applicant),  with  its 
principal  office  at  111  Market  Place, 
Suite  200,  Baltimore,  Maryland  21202, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

The  Facilities  consist  of  three 
generating  stations  located  in  New  York 
City  with  a  combined  total  summer  net 
capacity  of  1,855  MW.  Electric  energy 
produced  by  the  Facilities  is  sold 
exclusively  at  wholesale. 

Comment  date:  September  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

32.  North  American  Energy -Services 
Company 

[Docket  No.  EG99-2 13-000] 

Take  notice  that  on  August  12, 1999, 
North  American  Energy  Services 
Company,  a  Washington  corporation 
(Applicant),  with  its  principal  executive 
office  at  Bellevue.  Washington,  filed 
with  the  Fedoral  Energy  Regulatory 
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13, 1999,  in 


[ust  12, 1999, 
ervices 


I 
Commijytion  an  application  for 
determiti|ation  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Con^itiission's  regulations  (the 
Application). 

Appliixuit  has  entered  into  an 
agreemekit  with  Wartsila  NSD 
Operation,  Inc.  (Wartsila),  a  Maryland 
corporatjibn,  \mder  which  Applicant 
assumes!  VVartsila's  obligations  to  IGC/ 
ERI  Pan]j-|i\m  Thermal  Generating 
Limited  (Pan- Am),  a  stock  company 
organized  and  existing  pursuant  to  the 
laws  of  lil^e  Cayman  Islands,  to  operate 
and  maintain  an  electric  power 
generating  facility  located  at  or  near 
Chorrera,  Panama  (the  Project)  piu^uant 
to  an  agi!^ment  for  operation  and 
mainten^ce  services  between  Wartsila 
and  PanrAm.  Project  facilities  include  a 
yb  megawatt  fuel  oil-fired  power 
generating  station,  supporting  facilities 
located  at  the  Site  and  necessary 
transmisiaion  facilities;  all  of  which  will 
be  an  eli^ble  facility. 

Comment  date:  September  8, 1999,  in 
accordaii^e  with  Standard  Paragraph  E 
at  the  enid  of  this  notice.  The 
Commis^on  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

33.  Calift^nia  Independent  Systran 
Operator  ICorporation 

(Docket  Nds.  ER98-3594-0021 

Take  flitice  that  on  August  13, 1999, 
the  Calif^^^a  Independent  System 
Operatot  Corporation  (ISO),  tendered  for 
filing  a  compliance  filing  in  the  above- 
referenced  docket  which  included  a 
niunber  <>JF  revisions  to  the  ISO  Tariff. 
The  ISO  states  that  this  filing  was 
submitted  to  comply  with  the 
Commission's  August  2, 1999  Order,  88 
FERC1 01,156  (1999),  in  the  above- 
referenced  docket. 

The  ISO  states  that  this  filing  has  been 
served  o^all  parties  listed  on  the 
official  s^ice  list  in  the  above- 
referenc^c^  docket. 

Comment  date:  September  2, 1999,  in 
accordanjde  with  Standard  Paragraph  E 
at  the  end  oi  this  notice. 

34.  PG  Energy  PowerPlus;  PG&E  Eneigy 
Services  jCorporation;  West  Geoigia 
Generating  Company  L.P. 

[Docket  tiW  ER98-1953-002;  Docket  No. 
ER98-1 953-003;  Docket  No.  ER95-1614-020; 
Docket  Nq..ER97-1686-007l 

Take  njiitice  that  on  August  13, 1999, 
the  abov^  mentioned  power  marketers 
filed  quaj^erly  reports  with  the 
Commissjibn  in  the  above-mentioned 
proceedi^s  for  information  only.  Tliese 
filings  ar0{  available  for  public 
inspectico  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 


viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

35.  Southern  Energy  CaiifiDmia,  L.L.C.; 
UGI  Power  Supply,  Inc. 

(Docket  No.  ER99-1841-O01;  Docket  No. 
ER96-2715-012;  Docket  No.  ER96-2715-013) 

Take  notice  that  on  August  12, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  fof  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

36.  Ameren  Services  Company 

[Docket  No.  ER99-4047-000J 

Take  notice  that  on  August  11, 1999, 
Ameren  Services  Company  (ASC), 
tendered  for  filing  an  Interconnection 
Agreement  ASC  and  Trigen-St.  Louis 
Energy  Corporation  (Trigen).  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  to  establish  Trigen's 
interconnection  with  Ameren's 
transmission  system. 

Comment  date:  August  31, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  International  Energy  Consultants, 
Inc. 

[Docket  No.  ER99-3 130-000) 

Take  notice  that  on  August  13, 1999, 
International  Energy  Consultants,  Inc. 
filed  an  amendment  to  their  petition 
that  was  filed  on  June  2,  1999. 

Comment  date:  September  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  West  Georgia  Generating  Company, 
UP. 

[Docket  No.  ER99-4065-000J 

Take  notice  that  on  August  13, 1999, 
the  above-mentioned  affiliated  power 
producer  filed  its  quarterly  report  for 
the  quarter  ending  Jime  30,  1999. 

Comment  date:  September  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Arizona  Public  Service  Company; 
Southern  Energy  Delta,  L.L.C.;  Southern 
Energy  Potrero,  L.L.C 

[Docket  No.  ER99-4066-000;  Docket  No. 
ER99-4075-000;  Docket  No.  ER99-4076-000] 

Take  notice  that  on  August  12, 1999, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  June  30, 1999. 

Comment  date:  September  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


40.  California  Independent  System 
Operator  Corporation 

[Docket  Nos.  ER99-3301-0011 

Take  notice  that  on  August  13, 1999, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  compliance  filing  in  the  above- 
referenced  docket  which  included  a 
revision  to  the  ISO  Tariff.  The  ISO  states 
that  this  filing  was  submitted  to  comply 
with  the  Commission's  July  30,  1999 
Order,  88  FERC  %  61,146  (1999),  in  the 
above-referenced  docket. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
ofi^cial  service  list  in  the  above- 
referenced  docket. 

Comment  date:  September  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Northeast  Utilities  Service  Company 

[Docket  No.  OA97-237^009] 

Take  notice  that  on  August  13, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  refund 
report  in  compliance  with  the 
Commission's  order  in  Northeast 
Utilities  Service  Company,  88  FERC  1 
61,006  (1999). 

Comment  date:  September  13, 1999, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

42.  Carville  Energy  LLC 

(Docket  No.  QF9&-83-001  ] 

Take  notice  that  on  August  12, 1999, 
Carville  Energy  LLC  located  at  Edens 
Corporate  Center,  650  Dundee  Road, 
Suite  350,  Northbrook,  IL  60062  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
292.207(b)  of  the  Commission's 
regulations.  No  determination  has  been 
made -that  the  submittal  constitutes  a 
complete  filing. 

The  facility  located  at  the  Carville 
Energy  Center  is  a  gas  turbine  combined 
cycle  cogeneration  facility  that  uses 
natural  gas  as  its  fuel  source.  The 
facility  includes  two  combustion 
turbine  generators,  each  with  a  rated 
capacity  of  approximately  160,000  kW 
at  ISO  conditions,  two  heat  recovery 
steam  generators,  and  two  condensing 
steam  tiirbine  generators,  each  rated  at 
approximately  85,000  kW.  The  facility 
will  be  located  in  Iberville  Parish, 
Louisiana. 

The  Facility  will  interconnect  directly 
and  with  the  transmission  system  of 
Entergy,  located  in  New  Orleans, 
Louisiana,  and  will  sell  its  useful  output 
at  wholesale  to  various  qualified  buyers 
which  may  include  Entergy.  Entergy 
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will  provide  back-up  and  maintenance 
power  to  the  Facility. 

Comment  date:  September  13, 1999, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Staadard  Pwagriqik 

E.  Any  pmson  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  njdes  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  apprnpriatn  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  p«8on  wishing  to  bcN^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  fat  assistance). 
Linwood  A.  Wataon.  Jr., 
Acting  Secretary. 

[FR  Doc.  99-21984  Filed  8-24-99:  8:45  am] 
■LUNG  CODE  srir-vi-p 


DEPARTMEKT  OF  ENERGY 
FMIaral  EfMrgy  Regulatory 

[DociHt  No.  CP99-241-000] 

ANR  PipMna  Compwiy;  NoUea  Of 
AvailaMMy  of  tlia  Envkonmantal 
Asaaaaniafii  for  ma  rropoaaa 
Wloconaki  CxpamloH  Pro|act 

August  19, 1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  AMR  Pipeline  Company  (ANR)  in  the 
above-referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  woidd  not  constitute  a  major 
Federal  acticHi  significantly  afiiecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  Wisconsin  Expansion  Project 
including: 


•  about  3.0  miles  of  42-inch-diameter 
pipeline  loop  at  its  Michigan  Leg  South 
System  in  Kendall  Coimty,  Illinois;  and 

•  about  0.11  mile  of  16-inch-diameter 
pipeline  from  the  Weyauwega 
Qnnpressor  Station  to  ANR's  Marinette 
Junctimi  tap  site  on  its  existing  24-inch- 
diameter  mainline  in  Waupaca  County, 
Wisconsin. 

In  addition,  ANR  proposes  to  install 
the  following  facilities: 

•  two  10,000-horsepower  (hp) 
compressor  units  at  its  existing 
Woodstock  Compressor  Station  in 
McHenry  County,  Illinois; 

•  one  1,500-hp  compressor  unit  at  its 
existing  Weyauwega  Compressor  Station 
in  Waupaca  Coimty,  Wisconsin; 

•  one  1,500-hp  compressor  unit  at  its 
existing  JanesviUe  Compressor  Station 
in  Rock  County,  Wisconsin; 

•  one  pig  laimcher  on  ANR's  existing 
right-of-way  at  Lisbon  Road  in  Kendall 
County,  and  other  minor  refated 
facilities. 

The  piupose  of  the  proposed  facilities 
would  be  to  install  certain  additional 
loop  pipeline  and  expand  the  capacity 
of  its  facilities  in  Illinois  and  Wisconsin 
to  increase  its  transmission  capacity  by 
up  to  194  million  Decatherms  per  day 
of  natural  gas  between  the  ANR  Joliet 
Hub  and  its  Wisconsin  market  area. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E.,  Room 
2-A,  Washington,  DC  20426,  (202)  208- 
1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  pric«'  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  yoin  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensiue  that  your  comments  are  received 
in  time  and  properly  recorded:' 

•  Send  two  copies  of  yom  comments 
to:  Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E.,  Room 
lA,  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1: 

•  Refwence  Docket  No.  CP99-241- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  September  20, 1999. 


Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Conunission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  diis  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  fi'om  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088  or  on 
the  FERC  Internet  website 
(www.ferc.fed.us)  using  the  "RIMS" 
link  to  information  in  this  docket 
number.  Click  on  the  "RIMS"  link, 
select  "Docket »"  from  the  RIMS  Menu, 
and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  doctunents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemarkings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
OPS  helpline  can  be  reached  at  (202) 
208-2474. 

Linwood  A.  Wat§on,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-21985  Filed  8-24-99;  8:45  am] 
BNJJNG  CODE  STIT-ttl-M 


DEPARTMENT  OF  ENERGY 

FMtoral  Energy  Regulatory 
Confiiniaelon 

Nollee  of  Application  Tendered  for 
niing  Vinih  the  Commieelon  end 
Soliciting  Additlonel  Study  Requeele 

August  19, 1999. 

Take  notice  that  the  followring 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Original 
Minor  License. 

b.  Project  No.:  P-11797-000. 

c.  Date  Filed:  July  29, 1999. 
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le  from  Paul 
s  Office  of 
)&-1088  or  on 


-99;  8:45  ami 


d.  AppUpant:  Grande  Pointe  Power 
Corporatit£i. 

e.  Namipi  of  Project:  Three  Rivers 
Hydroelectric  Project. 

f.  LocaUbn:  On  the  St.  Joseph  River  in 
the  City  o(f  Three  Rivers,  St.  Joseph 
County,  Michigan.  The  project  does  not 
utilize  federal  lands. 

g.  FiledPursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Apputant  Contact:  Mr.  Monroe  E. 
Learn,  Gr^ide  Pointe  Power 
Corporatipn,  503  West  Michigan 
Avenue,  tpree  Rivers,  MI  54601,  (616) 
273-8828vi 

i.  FERC  Contact:  Any  questions  on 
this  notic^l  should  be  addressed  to  Mark 
Pawlowslq,  E-mail  address 
mark.pavtjlbwskidferc.fed.us,  or 
telephone  ^02-219-2795. 

j.  Deadi^e  for  filing  additional  study 
requests:  $eptember  27, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Coi^mission's  Rules  and  Practice 
and  Procedure  require  all  intervener 
filing  docAnents  with  the  Commission 
to  serve  a  |Oopy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  bn  intervener  files  comments 
or  docum^pts  with  the  Commission 
relating  to  the  merits  of  an  issue  that  ' 
may  affect  the  responsibilities  of  a 
particular;  Resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  envirorunental  analysis: 
This  appU(iation  is  not  ready  for 
environm^htal  analysis  at  this  time. 

1.  Descrihtion  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (i)  A  right  earthen 
embankm0tit  750  feet-long  and  a  left 
earthen  ei|i|bankment  200  feet-long, 
separated  by  a  283  foot-long  gated 
spillway  siaction  with  a  crest  elevation 
of  792.4.0iif8et  NGVD;  (2)  a  601-acre 
reservoir  with  a  normal  water  surface 
elevation  0JF  797.0  feet  NGVD;  (3)  a 
powerhoujEiB  containing  3  vertical 
Francis  tu^ines  each  connected  to 
generator  iinits  for  a  total  installed 
capacity  ofpOO  kW;  and  (4)  appurtenant 
facilities.  Tvie  average  annual  energy 
generatiod  is  3,844,920  kWh.  Power 
generated  by  the  project  will  be  sold  to 
a  local  utilny. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection!  bnd  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  |^8  First  Street,  NE.  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208->1371.  This  filing  may  be 
viewed  on|  he  web  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  as  required  by 
§  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 

Linwood  A.  Watson,  )r.. 
Acting  Secretary. 
(FR  Doc.  99-21987  Filed  8-24-99;  8:45  am] 

BILUNO  COOE  e717-01-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-642»-1] 

Agency  Infonnatlon  Collection 
Activitlee—Proposed  Collection; 
Comment  Request;  RCRA  Section 
3007  Questionnaire  of  the  Paint 
Manufacturing  Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  is  soliciting 
comment  on  the  Information  Collection 
Request  (ICR)  entiUed  "RCRA  section 
3007  Questionnaire  oHhe  Paint 
Manufacturing  Industry."  EPA  is 
currentiy  in  the  process  of  making  a 
determination  whether  certain  waste 
streams  generated  from  the  manufacture 
of  paint  in  the  United  States  should  be 
regulated  as  listed  hazardous  waste 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  This  document 
describes  the  proposed  information 
collection  efforts  and  their  expected 
burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  October  25. 1999. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-199g^PMIP-FFFFF  to  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ).  401  M  Street.  SW,  Washington.  DC 
20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA, 
address  below.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  <rcradocket®epa.gov>. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-1999-PMIP-FFFFF.  All  electronic 
conunents  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encrjrption. 


Commenters  shoidd  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer.  Office  of  Solid  Waste 
(5305W).  U.S.  EPA,  401  M  Street,  SW, 
Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  pubhc  may 
copy  a  maximimi  of  100  pages  from  any 
regulatory  docket  at  no  chajqge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically. 

The  ICR  is  available  on  the  Internet. 
Follow  these  instructions  to  access  the 
information  electronically: 
WWW:  http://www.epa.gov/epaoswer/ 

hazwaste/id/paint/index.htm 
FTP:  flp.epa.gov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in  /pub/epaoswer 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
direcUy  in  writing. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  "Federal 
Register".  EPA  will  not  immediately 
reply  to  commenters  electronically  other 
than  to  seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  contact  the  RCRA 
HoUine  at  (800)  424-9346  or  TDD  800 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  f703)  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  effort,  contact 
David  J.  Carver,  Office  of  Solid  Waste, 
Mailcode  5304W,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  S.W. 
(5304W),  Washington,  D.C..  20460,  (703) 
308-8603.  by  fax  (703)  308-0514,  by 
EMAIL  at  carver.david@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Paint  Manufactxuing  Waste 
hidustry  Survey  (EPA  ICR  No.  1925.01). 

Abstract:  The  paint  manufacturing 
waste  streams  (or  residuals)  on  which 
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the  Agency  is  obligated  to  make  a 
hazardous  waste  listing  determination  is 
specified  in  the  December  4, 1994, 
consent  decree,  as  amended  (EDF  v. 
Browner,  Civ.  No.  89-0598)  and 
includes  the  following  waste  streams 
from  the  manufactiue  of  paint:  (1) 
Solvent  cleaning  wastes,  (2)  water/ 
caustic  cleaning  wastes,  (3)  wastewater 
treatment  sludge,  (4)  emission  control 
dust  or  sludge,  and  (5)  off-specification 
production  wastes. 

This  Information  Collection  Request 
(ICR)  describes  the  types  of  information 
collection  necessary  for  EPA  to  analyze 
how  solid  and  hazjudous  waste  is 
ciurently  managed  in  the  United  States 
Paint  Manufacturing  Industry.  It 
proposes  the  following  information 
collection  efforts. 

•  A  section  3007  questionnaire 
pursuant  to  sections  3001  and  3004  of 
RCRA. 

•  Process  flow  diagram  requests  for 
no  more  than  100  facilities. 

•  Clarifications  and  updates  to  the 
section  3007  questionnaire  and  process 
flow  diagram  requests. 

•  Facility  site  visits  which  will 
include  sampling  and  analysis. 

If  EPA  concludes  that  certain  waste 
streams  sl)ould  be  regulated  as  listed 
hazardous  waste,  then  the  information 
collected  may  also  be  applied  to  (1)  A 
Land  Disposal  Restrictions  (LDR)  and 
Capacity  Analysis,  (2)  a  soiuce 
reduction  and/or  recycling  analysis,  (3) 
a  supporting  risk  assessment,  and  (4)  an 
economic  analysis. 

EPA  intends  to  send  a  RCRA  section 
3007  Questionnaire  to  all  U.S.  paint 
facilities  that  manufactiue  paint.  The 
section  3007  Questionnaire  proposes  to 
collect  the  following  information. 

•  Corporate/facility  data — name, 
location,  EPA  hazardous  waste 
generator  identification  number  (if 
applicable),  and  facility  contact 
information. 

•  Residual  generation  information 
and  residual  management  practices;  and 

•  Residual  characterization 
information — residual  constituents  and 
concentrations; 

This  information  is  necessary  since  the 
Agency  will  use  waste  types, 
concentrations,  and  current 
management  practices  to  support  its 
final  listing  decision. 

If  approved  by  OMB,  facilities  will  be 
required  to  respond  to  the  Agency 
within  30  days  of  receipt  of  this 
questioimaire.  A  facility  is  only  required 
to  respond  to  a  questiramaire  that 
displays  a  currently  valid  OMB  control 
number  and  expiration  date.  The  OMB 
ccmtn^  numbers  for  EPA's  regulations 
are  listed  in  48  CFR  part  9  and  48  CFR 
Chaptw  IS. 


In  addition  to  the  RCRA  section  3007 
questionnaire,  this  ICR  proposes  to 
dlow  EPA  to  (1)  Clarify  and  update, 
when  and  where  appropriate, 
information  received  from  facilities,  (2) 
request  paint  manufacturing  process 
descriptions  or  schematics  from  no 
more  than  100  facilities,  and  (3)  conduct 
site  visits  to  no  more  than  25  facilities 
which  could  include  sampling  and 
analysis  of  residual  streams  imder 
study.  EPA  will  only  clarify  and  update 
information  received  from  either  the 
RCRA  section  3007  Questionnaire  or 
from  the  Process  descriptions.  The 
Agency  will  always  request  additional 
information  if  the  Agency  requires  more 
information  to  understand  residual 
generation,  residual  characterization, 
and/or  residual  management  practices. 

EPA  will  send  paint  manufrictuiing 
process  description  requests  to  no  more 
than  100  facilities  via  a  RCRA  section 
3007  letter.  These  letters  will  request 
information  such  as  process  flow 
diagrams.  The  Agency  requires  this 
information  to  better  understand  (1)  The 
paint  manufacturing  processes  and  (2) 
the  exact  points  of  generation  for  each 
identified  residual  meeting  the  scope  of 
this  listing  determination.  Finally,  EPA 
proposes  to  visit  no  more  than  25  paint 
manufacturing  fecilities  to  evaluate 
paint  manufacturing  residual  generation 
and  management  processes.  These  site 
visits  may  includc^sampling  and 
analysis  should  the  Agency  consider  it 
necessary. 

Burden  Statement:  This  ICR  seeks 
approval  for  the  Agency  to  require  the 
following  from  paint  manufacturers:  (1) 
Respond  to  a  section  3007 
Questionnaire,  (2)  provide 
manufacturing  process  information  in 
response  to  section  3007  letters,  (3) 
provide  clarifications  and  updates  to  the 
section  3007  questionnaires  and  letters, 
and  (4)  support  EPA  site  visits.  For 
purposes  of  this  analysis,  burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  Federal 
Agency.  This  burden  estimate  includes 
the  time  required  to: 

•  Review  instructions. 

•  Develop,  acquire,  install,  and  utilize 
technology  for  the  purposes  of 
coUecting,  validating,  and  verifying 
information,  pnxnssing  and 
maintaining  information,  and  disclosing 
and  providing  information. 

•  Adjust  the  existing  ways  to  comply 
Mrith  any  (H^viously  ^>plicable 
instructions  and  requirements  to  train 
personnel  to  be  able  to  respond  to  a 
coUecticm  of  infcnmation. 

•  Search  availaUe'data  sources. 


•  Complete  and  review  the  collected 
information. 

•  Transmit  or  otherwise  disclose  the 
information  to  the  Agency. 

The  total  burden  of  this  ICR  on  the 
entire  paint  manufacturing  industry  is 
estimated  at  34,450  hours.  This 
estimated  total  burden  is  derived  from 
the  following:  33,600  burden  hours  for 
the  3007  questionnaire,  600  burden 
hours  for  the  process  description 
requests,  and  250  burden  hours  for  the 
site  visits.  The  total  burden  is  calculated 
using  an  estimated  industry  size  of  1200 
respondents.  The  methods  and 
assumptions  used  to  estimate  the  total 
burden  estimate  are  located  in  the 
supporting  statement  to  this  ICR.  The 
supporting  statement  is  located  in  the 
RCRA  docket  for  this  ICR.  Specifically, 
the  average  annual  burden  imposed  by 
the  RCRA  section  3007  questionnaire  is 
approximately  28  hours  per  respondent. 
Tlie  faciUty  site  trip  burden  is 
approximately  10  hours  per  respondent. 
^A  estimates  that  the  Agency  will  be 
visiting  25  facilities.  Also,  EPA 
estimates  that  the  total  burden  per 
respondent  for  responding  to  ao  EPA 
request  for  process  flow  diagrams  is 
estimated  to  be  6  hours/respondent. 

Comments:  EPA  is  requesting 
comments  on  all  aspects  of  this 
Information  Collection  Request. 
Specifically,  EPA  requests  comments  on 
(1)  The  RCRA  section  3007 
Questionnaire  (2)  the  appropriateness  of 
this  ICR,  (3)  the  accuracy  of  the 
provided  burden  estimates,  and  (4)  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques. 

Dated:  August  16, 1999, 
Elizabeth  A.  Cotswwth. 
Acting  Director,  Office  of  Solid  Waste. 
(FR  Doc.  99-22045  Filed  8-24-99;  8:45  am) 
BUJNG  COOE  HaO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6427-«] 

Agency  imornimoii  wOHeciwn 
AdMUM:  Submission  for  OMB 
Rsvlcwj  Conmonl  RsQUSSt;  Emission 


Vokmlary  Emission  RscsH  Hsports  for 
On-Hlgliway,  UgM-Duly  Motor 
veniciBS 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


In  compliance  with  the 
Paperwwk  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 


the  collected 
3  disclose  the 


id  Waste. 
4-99;  8:45  am] 


mththe 
t  (44  U.S.C. 
snt  announces 
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that  the  fo  1  owing  Information 
CoUectionj  lequest  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budgdt  (OMB)  for  review  and 
approval:  Bmission  Defect  Information 
and  Voluntary  Emission  Recall  Reports 
for  On-Highway,  Light-Duty  Motor 
Vehicles,  formerly  OMB  #2060-0048, 
expires  ll|430/99.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  biuden  and  cost;  where 
appropriau,  it  includes  the  actual  data 
collectionllnstrument. 
DATES:  CofAments  must  be  submitted  on 
or  before  September  24, 1999. 
FOR  FURTtf^  INFORMATION  CONTACT: 
Sandy  Faittier  at  EPA  by  phone  at  (202) 
260-2740,|Hy  email  at 
farmer.saii(iy@epamaiI.epa.gov,  or 
download,  i  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1916.01. 
SUPPlfMENrARY  INFORMATION: 
.  Title:  Emission  Defect  Information 
and  Voluntiary  Emission  Recall  Reports 
for  On-Highway,  Light-Duty  Motor 
Vehicles  (EPA  ICR  No.  1916.01, 
previously  EPA  ICR  No.  282.10  and 
OMB  Cont];ol  No.  2060-0048;  which  is 
being  split  Mito  two  collections.  This 
one  is  onlyfor  on-highway,  light-duty 
motor  vehicles.)  expiring  11/30/99.  This 
is  an  extei^sion  of  a  currently  approved 
collection! 

Abstmcti  Some  manufactiuers  of 
motor  vel4f:Ies  are  required  to  submit 
two  differ^jit  reports  under  40  CFR  part 
^5.  These  imports  are  only  required 
where  certain  conditions  involving 
emission  defects  or  volimtary  recalls 
occur. 

The  "dejffect  information  report"  (DIR) 
contains  data  regarding  the  class  or 
engine  fan^^y  and  number  of  vehicles 
on  which  ^1  defect  has  been  foimd,  and 
a  descriptidn  of  the  defect  and  its  effects 
on  vehicle  performance  and  emissions. 
The  Agency  uses  the  DIR  to  help 
identify  emission-related  defects  or 
classes  of  vehicles  which  may  not 
comply  wjtfa  federal  emissions 
standards.l 

The  "volimtary  emission  recall" 
(VER)  repQit  contains  data  on  voluntary 
recall  campaigns  conducted  by 
manufacturers,  including  the 
procedures  used  by  the  manufactiu«rs 
to  conduct  volimtary  recall  campaigns, 
the  identifitation  of  vehicles  or  engines 
affected  by  the  campaign,  and  the  repair 
to  be  comiileted  on  recalled  vehicles. 
Progress  ot  quarterly  updates  of  the  VER 
reports  tra^  the  nmnber  of  vehicles 
repaired,  "^he  Agency  uses  the  VER 
report  and  progress  reports  to  ensure 
that  manufacturers  are  following 
acceptable!  procedures  when  conducting 
recalls  am)  to  track  the  progress  and 


effectiveness  of  voluntary  recall 
campaigns.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  imless  it  displays  a 
ciurently  v<did  OMB  control  niunber. 
The  OMB  control  niunbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  5/21/99  (64  FR  27780);  no  " 
comments  were  received. 

Burden  Statement:  The  estimated  cost 
to  the  pubhc  of  this  ICR  is  1256  hours 
and  $85,007.  A  respondent's  burden  for 
a  defect  information  report  is  estimated 
to  be  14  hours  per  report.  The  estimated 
frequency  per  respondent  is  expected  to 
average  5.1  responses  per  year.  It  is 
estimated  that  there  will  be  an  average 
of  12  respondents  submitting  defect 
information  reports  per  year. 

A  respondent's  burden  for  a  voluntary 
emissions  recall  report  and  the  follow- 
up  progress  reports  is  estimated  to  be 
3.5  hoius  and  14  hours,  respectively. 
The  estimated  frequency  per  respondent 
is  expected  to  average  3.8  volimtary 
recall  reports  per  year.  It  is  estimated 
that  there  will  be  an  average  of  6 
respondents  submitting  volimtary 
emissions  recall  reports  per  year. 

Burden  means  the  total  ^me,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  coUection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acciuacy  of  the   . 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1916.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  United  States 

Environmental  Protection  Agency, 

Office  of  Policy,  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460; 

and 


Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  August  19, 1999. 
Richard  T.  Westliuid. 

Acting  Division  Director,  Regulatory 
Information  Division. 

|FR  Doc.  99-22043  Filed  8-24-99;  8.45  am] 
BRima  CODE  6sao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34193;  FRL  6098-6] 

Notice  Of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  In  Certsin 
Pesticide  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FDFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  February  22,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail 
address:  Rm..  224,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  305-5761;  e-mail: 
hollins.james@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Important  Inibrmatioii    . 

A.  Does  This  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 

B.  How  Can  I  Get  Additional 
Information  of  Copies  of  Support 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
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Highway,  Arlington,  VA,  from  8:30  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

n.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Regiater.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

m.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 


various  support  documents  are  available 
from  the  Q'A  Home  Page  at  the  Federal 
Register-Environmental  Documents 
entry  for  this  document  under  "Laws 
and  Regulations"  {http://www.epa.gov/ 
fedrgstr/). 

2.  In  person.  The  official  record  for 
this  notice,  as  well  as  the  public 
version,  has  been  established  imder 
docket  control  number  [OPP-34193], 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
is  available  for  inspection  in  Rm.,  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 

Table  l— Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


to  delete  uses  in  the  three  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  niunber,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  February  22, 
2000  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion.  (Note:  Registration 
number(s)  preceded  by  *  indicate  a  30^ 
day  comment  period). 


EPA  Reg  No. 


00196&-00011 

•002724-00478 
005905-00529 


Product  Name 


Vancide89 

Mavhk  Aquaflow  Insectiode 
Barrage  HF 


Active  Ingredient 


Soap,  wallpaper  flour 
paste 

Fluvalinate 

Acetic  acid 


Delete  From  Label 


Captan 

Commercial,  residential  turf 
Aquatic  uses 


The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table  I 
1.  in  sequence  by  EPA  company  number. 


TABLE  2— Registrants  Requesting 
amendments  to  delete  uses  in 
Certain  Pesticide  Registrations 


Com- 
pany No. 


001965 


002724 


005905 


Company  Name  and  Address 


R.T.  Vanderbilt  Co.,  Inc..  30  Win- 
field  Street,  Nonvalk.  CT  06855. 

Wenmarfc  International,  Regulatory 
Affairs,  1000  Tower  Lane,  Suite 
245,  Bensenville,  IL  60106. 

Helena  Chemical  Company,  Cres- 
cent Center,  6075  Poplar  Ave- 
nue, Suite  500,  Memphis,  TN 
38119. 


IV.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Product  registrations. 


Dated:  August  12. 1999. 

Richard  D.  Schmitt,  I 

Acting  Director,  biformation  Resources 
Services  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  99-21943  Filed  8-24-99;  8:45  am] 
BNJJNQ  CODE  SSeO-aO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-«87;  FRL-6096-1] 

Notfc*  Of  HIing  a  Pesticicto  Petition  to 
Establish  a  Totorancs  for  Cartain 
Pastlcida  Chamicais  in  or  on  FOod 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  niunber  PF-887,  must  be 
received  on  or  before  September  24, 
1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 


provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA,  it  is  imperative  that  you  identify 
docket  control  niunber  PF-887  in  the 
subject  line  on  the  first  page  of  yo\u 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bipin  Gandhi,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8380;  and  e-mail  address: 
gandhi.bipindepa.gov. 

SUPPLEMENTARY  MFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiuer  or  pesticide  manufecturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 


Industry 


NAICS 


111 
112 
311 


Examples  of  poten- 
tially affected  entities  I 


Crop  production 
Animal  production 
Food  manufacturing 
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NAICS 


32532 


Examples  of  poten- 
tially affected  entities 


Pesticide  manutac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readetl  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  ,Classification  System 
(NAICS)  fktdes  have  been  provided  to 
assist  yoii  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certaiil  Entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  den  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documei  is? 

1.  Eleci  monically.  You  may  obtain 
electron!^  I  copies  of  this  document,  and 
certain  ol|her  related  documents  that 
might  be  available  electronically,  from 
the  EPA  ^temet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunemt,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entty  for  this  document  imder 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Fede^  Register  Ustings  at  http:// 
www.epa.jgov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  unlder  docket  control  mmiber  PF- 
887.  The  official  record  consists  of  the 
documemt^  specifically  referenced  in 
this  actiob,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  ^e  dociunents  that  are 
physicallM  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  officiiu  record  does  not  include  any 
informatibn  claimed  as  CBI.  The  public 
version  of'the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  lor  inspection  in  the  Public 
Informatim  and  Records  Integrity 
Branch  (IlRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  ifferson  Davis  Hi^way, 
Arlington,'  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 


holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  ajid  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-887  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  yoiu  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  exclucUng  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  E-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
niunber  PF-887.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediuBS  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 


notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to^ubmit  your 
conunents  by  the  deadline  in  this 
notice. 

7.  To  ensiue  proper  receipt  by  EPA, 
be  siire  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the  ' 
petitions. 

List  of  Subfects 

Environmental  protection. 
Agricultural  commodities,  Feed    - 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  17. 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Progmms. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 


46380 


Federal  Register /Vol.  64,  No.  164  /  Wednesday,  August  25,  1999 /Notices 


summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the'  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
annoimces  the  availability  of  a 
description  of  the  anal3^cal  methods 
available  to  EPA  for  the  detection  and 
measinement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Cabot  Corporation 

PP9E6017 

EPA  has  received  a  pesticide  petition 
(PP  9E6017)  from  Cabot  Ckjrporation,  75 
State  Street,  Boston,  MA  02109 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  dimethyl  silicone  polymer 
with  silica  (TS-720)  when  used  in 
accordance  with  good  agricultiual 
practices  as  an  inert  ingredient  in 
pesticide  formulations  applied  to 
growing  crops  in  or  on  the  raw 
agricultural  commodity  after  harvest  or 
to  animals.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

No  residue  chemistry  data  are 
presented  in  the  petition  as  the  Agency 
does  not  generally  require  these  data  to 
rule  on  the  exemption  from  the 
requirement  of  a  tolerance  for  an  inert 
ingredient. 

B.  Toxicological  Profile 

The  Agency  has  established  a  set  of 
criteria  which  identifies  categories  of 
polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compounds 
compared  to  other  chemical  substances 
as  well  as  polymers  that  typically  are 
not  readily  absorbed.  These  properties 
generally  limit  a  polymer's  ability  to 
cause  adverse  effects.  The  Agency 
believes  that  pol)rmers  meeting  the 
criteria  noted  above  will  present 
minimal  or  no  risk.  Cabot  Corporation 
believes  that  TS-720  conforms  to  the 
definition  of  a  polymer  given  in  40  CFR 
723.250(b)  and  meets  the  following 


criteria  used  to  identify  a  low  risk 
polymer. 

1.  TS-720  is  not  a  cationic  polymer, 
nor  is  it  reasonably  anticipated  to 
become  a  cationic  polymer  in  a  natural 
aquatic  environment. 

2.  TS-720  contains  as  an  integral  part 
of  its  composition  the  atomic  elements 
carbon,  silicon,  hydrogen  and  oxygen. 

3.  TS-720  does  not  contain  as  an 
integral  part  of  its  composition,  except 
as  impurities,  any  element  other  than 
those  listed  in  40  CFR  723.250(d){2)(ii). 

4.  TS-720  is  not  designed,  nor  is  it 
reasonably  anticipated  to  substantially 
degrade,  decompose  or  depolymerize 
prior  to,  during,  or  after  use. 

5.  TS-720  is  not  manufactured  or 
imported  from  monomers  and/or 
reactants  that  are  not  included  on  the 
Toxic  Substances  Control  Act  (TSCA) 
substance  inventory  or  manufactined 
under  an  applicable  TSCA  section  5 
exemption. 

6.  TS-720  is  not  a  water  absorbing 
polymer  with  a  number  average 
molecular  weight  greater  than  or  equal 
to  10,000. 

7.  TS-720  has  an  minimum-average 
molecular  weight  of  1,100,000  daltons. 
Substances  with  molecular  weights 
greater  than  400  generally  are  not 
absorbed  through  the  intact  skin,  and 
substances  with  molecular  weights 
greater  than  1,000  generally  are  not 
absorbed  through  the  gastrointestinal 
(GI)  tract.  Chemicals  not  absorbed 
through  the  skin  or  GI  tract  generally  are 
incapable  of  eliciting  a  toxic  response. 

8.  TS-720  has  a  minimum-average 
molecular  weight  of  1,100,000  daltons. 
TS-720  meets  the  requirements  for 
molecular  weight  distribution  of 
oligomer  contents  of  less  than  5%  with 
molecular  weights  less  than  1,000  and 
less  than  2%  with  molecular  weights 
less  than  500.  Attached  is  a  description 
of  the  molecidar  weight  determination 
of  TS-720. 

Cabot  Corporation  believes  that 
sufficient  information  has  been 
submitted  to  assess  the  hazards  of  TS- 
720.  No  toxicology  data  are  being 
submitted  as  the  Agency  does  not 
generally  require  these  data  to  rule  on 
the  exemption  bom  the  requirement  of 
a  tolerance  for  an  inert  ingredient. 
Because  TS-720  conforms  with  the 
definition  of  a  polymer  and  meets  the 
criteria  of  a  polymer  imder  40  CFR 
723.250,  Cabot  Corporation  believes 
there  are  no  concerns  for  risks 
associated  with  toxicity. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  TS-720  is  not 
absorbed  through  the  intact 
gastrointestinal  tract  and  is  incapable  of 
eliciting  a  toxic  response. 


2.  Drinking  water.  TS-720  is  not 
soluble  in  water  and  therefore  there  is 
no  reason  to  expect  human  exposure  to 
residues  in  water. 

3.  Non-dietary  exposure.  For  most 
uses  of  TS-720  the  primary  route  of 
exposure  is  dermal.  TS-720,  with  a 
molecular  weight  significantly  greater 
than  400,  is  not  absorbed  through  the 
intact  skin. 

D.  Cumulative  Effects 

Cabot  Corporation  believes  that 
sufficient  information  has  been 
submitted  to  assess  the  hazards  of  TS- 
720.  Because  TS-720  conforms  with  the 
definition  of  a  polymer  and  meets  the 
criteria  of  a  polymer  under  40  CFR 
723.250,  Cabot  Corporation  believes 
there  are  no  concerns  for  risks 
associated  with  cumulative  efi^ects. 

E.  Safety  Determination 

1.  U.S.  population.  Cabot  Corporation 
believes  that  sufficient  information  has 
been  submitted  to  assess  the  hazards  of 
TS-720.  Because  TS-720  conforms  with 
the  definition  of  a  polymer  and  meets 
the  criteria  of  a  polymer  under  40  CFR 
723.250,  Cabot  Corporation  believes 
there  are  no  concerns  for  risks 
associated  with  any  potential  exposure 
to  adults. 

2.  Infants  and  children.  Cabot 
Corporation  believes  that  sufficient 
information  has  been  submitted  to 
assess  the  hazards  of  TS-720.  Because 
TS-720  conforms  with  the  definition  of 
a  polymer  and  meets  the  criteria  of  a 
polymer  under  40  CFR  723.250,  Cabot 
Corporation  believes  there  are  no 
concerns  for  risks  associated  with 
exposure  to  infants  and  children. 

2.  Cabot  Corporation 

PP9E6018 

EPA  has  received  a  pesticide  petition 
(PP  9E6018)  from  Cabot  Corporation, 
proposing,  pinsuant  to  section  408(d)  of 
21  U.S.C.  346a(d).  to  amend  40  CFR  part 
180  to  establish  an  exemption  bom.  the 
requirement  of  a  tolerance  for  silane, 
dichloromethyl-,  reaction  product  with 
silica  (TS-610)  when  used  in  accordance 
with  good  agricultural  practices  as  an 
inert  ingredient  in  pesticide 
formulations  applied  to  growing  crops 
in  or  on  the  raw  agricultural  commodity 
after  harvest  or  to  animals.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 
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A.  Resid  i  e  Chemistry 

No  re8((  lue  chemistry  data  are 
presented  in  the  petition  as  the  Agency 
does  not  generally  require  these  data  to 
rule  on  the  exemption  from  the 
requirement  of  a  tolerance  for  an  inert 
ingredieiki. 

B.  Toxicological  Profile 

The  A^^ncy  has  established  a  set  of 
criteria  vthich  identifies  categories  of 
polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactiv«  and  stable  compoimds 
compared,  to  other  chemical  substances 
as  well  afijpolymers  that  tjrpically  are 
not  readily  absorbed.  These  properties 
generally  limit  a  polymer's  ability  to 
cause  adverse  effects.  The  Agency 
believes  that  polymers  meeting  the 
criteria  noted  above  will  present 
minimal  or  no  risk.  Cabot  Corporation 
believes  that  TS-610  conforms  to  the 
definition;  of  a  polymer  given  in  40  CFR 
723.250(t>)  and  meets  the  following 
criteria  uiB|Bd  to  identify  a  low  risk 
polymer  J  j 

1.  TS-610  is  not  a  cationic  polymer, 
nor  is  it  lieasonably  anticipated  to 
become  a  cationic  polymer  in  a  natural 
aquatic  environment. 

2.  TS-e|^0  contains  as  an  integral  part 
of  its  composition  the  atomic  elements 
carbon,  si^con,  hydrogen  and  oxygen. 

.  3.  TS-6|^0  does  not  contain  as  an 
integral  part  of  its  composition,  except 
as  impurities,  any  element  other  than 
those  listed  in  40  CFR  723.250(d)(2)(ii). 

4.  TS-610  is  not  designed,  nor  is  it 
reasonably  anticipated  to  substantially 
degrade,  decompose  or  depol)mierize 
prior  to,  dMringi  or  after  use. 

5.  TS-6^0  is  not  manufactured  or 
imported]  ttom  monomers  and/or 
reactantslljhat  are  not  included  on  the 
TSCA  substance  inventory  or 
manufactured  under  an  applicable 
TSCA  section  5  exemption. 

6.  TS-61iO  is  not  a  water  absorbing 
polymer  With  a  nimiber  average 
molecular;  weight  greater  than  or  equal 
to  10,000i 

7.  TS-6bjO  has  an  minimum-average 
moleciUar  weight  of  3,340,000  daltons. 
Substances  with  molecular  weights 
greater  than  400  generally  are  not 
absorbed  jthrough  the  intact  skin,  and 
substanc^^  with  molecular  weights 
greater  thejn  1.000  generally  are  not 
absorbed  Ithrough  the  gastrointestinal 
(GI)  tract.;  Chemicals  not  absorbed 
through  the  skin  or  GI  tract  generally  are 
incapable  of  eliciting  a  toxic  response. 

8.  TS-610  has  a  minimum-average 
molecular  weight  of  3,340,000  daltons. 
TS-610  mqets  the  requirements  for 
moleculai'tweight  distribution  of 


oligomer  contents  of  less  than  5%  with 
molecular  weights  less  than  1,000  and 
less  than  2%  with  molecular  weights 
less  than  500. 

Cabot  Corporation  believes  that 
sufficient  information  has  been 
submitted  to  assess  the  hazards  of  TS- 
610.  No  toxicology  data  are  being 
submitted  as  the  Agency  does  not 
generally  require  these  data  to  rule  on 
the  exemption  from  the  requirement  of 
a  tolerance  for  an  inert  ingredient. 
Because  TS-610  conforms  with  the 
definition  of  a  polymer  and  meets  the 
criteria  of  a  pol3rmer  imder  40  CFR 
723.250,  Cabot  Corporation  believes 
there  are  no  concerns  for  risks 
associated  with  toxicity. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  TS-610  is  not 
absorbed  through  the  intact  GI  tract  and 
is  incapable  of  eliciting  a  toxic  response. 

2.  Drinking  water.  TS-610  is  not 
soluble  in  water  and  therefore  there  is 
no  reason  to  expect  human  exposure  to 
residues  in  water. 

3.  Non-dietary  exposure.  For  most 
uses  of  TS-610  the  primary  route  of 
exposure  is  dermal.  TS-610,  with  a 
molecular  weight  significantly  greater 
than  400,  is  not  absorbed  through  the 
intact  skin. 

D.  Cumulative  Effects 

Cabot  Corporation  believes  that 
sufiicient  information  has  been 
submitted  to  assess  the  hazards  of  TS- 
610.  Because  TS-610  conforms  with  the 
definition  of  a  polymer  and  meets  the 
criteria  of  a  polymer  under  40  CFR 
723.250,  Cabot  Corporation  believes 
there  are  no  concerns  for  risks 
associated  with  cumulative  effects. 

E.  Safety  Determination 

1.  U.S.  population.  Cabot  Corporation 
believes  that  sufficient  information  has 
been  submitted  to  assess  the  hazards  of 
TS-610.  Because  TS-610  conforms  with 
the  definition  of  a  pol)rmer  and  meets 
the  criteria  of  a  polymer  under  40  CFR 
723.250,  Cabot  Corporation  believes 
there  are  no  concerns  for  risks 
associated  with  any  potential  exposure 
to  adults. 

2.  Infants  and  children.  Cabot 
Corporation  believes  that  sufiicient 
information  has  been  submitted  to 
assess  the  hazards  of  TS-610.  Because 
TS-610  conforms  with  the  definition  of 
a  polymer  and  meets  the  criteria  of  a 
polymer  under  40  CFR  723.250,  Cabot 
Corporation  believes  there  are  no 
concerns  for  risks  associated  with 
exposure  to  infents  and  children. 


3.  Cabot  Corporation 

PP9E6019 

EPA  has  received  a  pesticide  petition 
PP  9E6019  from  Cabot  Corporation, 
proposing,  pursuant  to  section  408(d)  of 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  to  establish  an  exemption  from  the 
requirement  of  a  tolerance  for 
hexamethyldisilizane,  reaction  product* 
with  silica  (TS-530)  when  used  in 
accordance  with  good  agricultural 
practices  as  an  inert  ing^redient  in 
pesticide  formulations  applied  to 
growing  crops  in  or  on  the  raw 
agricidtural  commodity  after  harvest  or 
to  animals.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

No  residue  chemistry  data  are 
presented  in  the  petition  as  the  Agency 
does  not  generally  require  these  data  to 
rule  on  the  exemption  from  the 
requirement  of  a  tolerance  for  an  inert 
ingredient. 

B.  Toxicological  Profile 

The  Agency  has  established  a  set  of 
criteria  which  identifies  categories  of 
polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compounds 
compared  to  other  chemical  substances 
as  well  as  polymers  that  typically  are 
not  readily  absorbed.  These  properties 
generally  limit  a  polymer's  ability  to 
cause  adverse  effects.  The  Agency 
believes  that  polymers  meeting  the 
criteria  noted  above  will  present 
minimal  or  no  risk.  Cabot  Corporation 
believes  that  TS-530  conforms  to  the 
definition  of  a  polymer  given  in  40  CFR 
723.250(b)  and  meets  the  following 
criteria  used  to  identify  a  low  risk 
polymer. 

1.  TS-530  is  not  a  cationic  polymer, 
nor  is  it  reasonably  anticipated  to 
become  a  cationic  polymer  in  a  natiu^ 
aquatic  environment. 

2.  TS-530  contains  as  an  integral  part 
of  its  composition  the  atomic  elements 
carbon,  silicon,  hydrogen  and  oxygen. 

3.  TS-530  does  not  contain  as  an 
integral  part  of  its  composition,  except 
as  impurities,  any  element  other  than 
those  listed  in  40  CFR  723.250(d)(2)(iii). 

4.  TS-530  is  not  designed,  nor  is  it 
reasonably  anticipated  to  substantially 
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degrade,  decompose  or  depolymerize 
prior  to,  during,  or  after  use. 

5.  TS-530  is  not  manufactured  or 
imported  from  monomers  and/or 
reactants  that  are  not  included  on  the 
TSCA  substance  inventory  or 
manufactured  under  an  applicable 
TSCA  section  5  exemption. 

6.  TS-530  is  not  a  water  absorbing 
polymer  with  a  number  average 
molecular  weight  greater  than  or  equal 
to  10,000. 

7.  TS-530  has  an  minimimi-average 
molecular  weight  of  645,000  daltons. 
Substances  with  molecular  weights 
greater  than  400  generally  are  not 
absorbed  through  the  intact  skin,  and 
substances  with  molecular  weights 
greater  than  1 ,000  generally  are  not 
absorbed  through  the  GI  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapable 
of  eliciting  a  toxic  response. 

8.  TS-530  has  a  minimum-average 
molecular  weight  of  645,000  daltons. 
TS-530  meets  the  requirements  for 
molecular  weight  distribution  of 
oligomer  contents  of  less  than  5%  with 
molecular  weights  less  than  1.000  and 
less  than  2%  with  molecular  weights 
less  than  500.  Attached  is  a  description 
of  the  molecular  weight  determination 
of  TS-530. 

Cabot  Corporation  believes  that 
sufficient  information  has  been 
submitted  to  assess  the  hazards  of  TS- 
530.  No  toxicology  data  are  being 
submitted  as  the  Agency  does  not 
generally  require  these  data  to  rule  on 
the  exemption  bom.  the  requirement  of 
a  tolerance  for  an  inert  ingredient. 
Because  TS-530  conforms  with  the 
definition  of  a  polymer  and  meets  the 
criteria  of  a  polymer  under  40  CFR 
723.250,  Cabot  Corporation  believes 
there  are  no  concerns  for  risks 
associated  with  toxicity. 

C  Aggregate  Exposure 

1.  Dietary  exposure.  TS-530  is  not 
absorbed  through  the  intact  GI  tract  and 
is  incapable  of  eliciting  a  toxic  response. 

2.  Drinking  water.  TS-530  is  not 
soluble  in  water  and  therefore  there  is 
no  reason  to  expect  human  exposure  to 
residues  in  water. 

3.  Non-dietary  exposure.  For  most 
uses  of  TS-530  the  primary  route  of 
exposure  is  dermal.  TS-530  with  a 
molecular  weight  significantly  greater 
than  400  is  not  absorbed  throu^  the 
intact  skin. 

D.  Cumulative  Effects 

Cabot  Corporation  believes  that 
sufficient  information  has  been 
submitted  to  assess  the  hazards  of  TS- 
530.  Because  TS-530  conforms  with  the 
definition  of  a  polymer  and  meets  the 


criteria  of  a  polymer  under  40  CFR 
723.250,  Cabot  Corporation  believes 
there  are  no  concerns  for  risks 
associated  with  cumulative  effects. 

E.  Safety  Determination 

1.  U.S.  population.  Cabot  Corporation 
believes  that  sufficient  information  has 
been  submitted  to  assess  the  hazards  of 
TS-530.  Because  TS-530  conforms  with 
the  definition  of  a  polymer  and  meets 
the  criteria  of  a  polymer  under  40  CFR 
723.250,  Cabot  Corporation  believes 
there  are  no  concerns  for  risks 
associated  with  any  potential  exposure 
to  adults. 

2.  Infants  and  children.  Cabot 
Corporation  believes  that  sufficient 
information  has  been  submitted  to 
assess  the  hazards  of  TS-530.  Because 
TS-530  conforms  with  the  definition  of 
a  polymer  and  meets  the  criteria  of  a 
polymer  under  40  CFR  723.250.  Cabot 
Corporation  believes  there  are  no 
concerns  for  risks  associated  with 
exposure  to  infants  and  children. 

[PR  Doc.  99-22049  Filed  8-24-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-882;  FRL-6093-7] 

Notice  of  HIing  a  Pesticide  Petition  to 
Eatabllsli  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Fbod 

agency:  Enviroimiental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-882,  must  be 
received  on  or  before  September  24, 
1999. 

AOOflESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA,  it  is  imperative  that  you  identify 
docket  control  number  PF-882  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Tompluns,  Registration 
Support  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 


M  St..  SW.,  Washington,  DC  20460; 
telephone  nimiber:  (703)  305-5697;  and 
e-mail  address: 
tompkins.james@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  poten- 
tially affected  entities 

Industry 

111 

Crop  production 

112 

Animal  production 

311 
32532 

Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically..  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wvirw.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
882.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
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informatldn  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  doonments.  The  public  version  of 
the  officii  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicsible  comment  period,  is 
availablej^r  inspection  in  the  Public 
Infbrmaw^  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Midway, 
ArlingtoQJ  VA.  firom  8:30  a.m.  to  4  p.m., 
Monday  tfrough  Friday,  excluding  legal 
holidays.:  The  PIRIB  telephone  nimiber 
is (703)  305-5805. 

C.  IIow  oHd  to  Whom  Do  I  Submit 
Commentk? 

You  m*^  submit  comments  through 
the  mail,  |iii  person,  or  electronically.  To 
ensure  psqper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  nWiber  PF-882  in  the  subject 
line  on  tn4  first  page  of  your  response. 

1.  Bymtiil.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  branch  (PIRIB),  Information 
Resoiircesiand  Services  Division 
{7502C),  pffice  of  Pesticide  Programs 
(OPP),  Ei^tironmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  2046bJ 

2.  In  p9fson  or  by  courier.  Deliver 
your  conxments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Informatijon  Resoiuces  and  Services 
Division  (t502C),  Office  of  Pesticide 
Programs!  (OPP),  Environmental 
Protectioii  Agency,  Rm.  119,  Crystal 
Mall  #2, 1021  Jefferson  Davis  Highway, 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.ltlo  4  p.m.,  Monday  through 
Friday,  e±clu(Ung  legal  holidays.  The 
PIRIB  teliphone  number  is  (703)  305- 
5805.       J I 

3.  ElecippnicaUy.  You  may  submit 
your  cominents  electronically  by  E-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electroni(f ally  that  you  consider  to  be 
CBI.  Avojd  the  use  of  special  characters 
and  any  fonn  of  encryption.  Electronic 
submissioiis  will  be  accepted  in 
WordPerfect  5.1/6.1  or  ASCII  fUe 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-882.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depositoity  Libraries. 

D.  How  sWou7d  /  Handle  CBI  That  I 
Want  to  Smbmit  to  the  Agency? 

Do  not  isubmit  any  information 
electronically  that  you  consider  to  be 


CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
Moll  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identififtd  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yo\a  views  as  clearl^  as 
possible. 

2.  Describe  any  assumptions  thi 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
nimiber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemical  in 
or  on  various  food  commodities  imder 
section  408  of  the  Federal  Food,  Drug, 
and  Comestic  Act  (FFDCA).  21  U.S.C. 
346a.  EPA  has  determined  that  this 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 


List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  10. 19M. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  sununaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
sununaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
siunmaries  verbatim  without  editing 
them  in  any  way.  The  petition  suinmiary 
announces  the  availability  of  a 
description  of  the  analjrtical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Entek  Corporation 

•P  9F5095 

EPA  has  received  a  pesticide  petition 
(PP  9F5095)  from  Entek  Corporation. 
6835  Deerpath  Road,  Suite  E,  Elkridge, 
MD  21075  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  21  U.S.C 
346a(d),  to  amend  40  CFR  180  by 
revising  the  existing  tolerance 
regulation  for  glyphosate  to  allow 
application  of  glyphosate  (in  its  acid 
form]  on  raw  agricultural  commodities 
(RAC):  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  in  plants  is  adequately 
understood  and  consists  of  the  parent, 
gljrphosate  and  its  metabolite, 
aminomethylphosphonic  acid  (AMP A). 
Only  the  glyphosate  parent  is  to  be 
regulated  in  plant  and  animal 
commodities  since  the  metabolite 
AMPA  is  not  of  toxicological  concern  in 
food. 

2.  Analytical  method.  Glyphosate 
food  residues  can  be  measured  using 
high  pressiue  liquid  chromatogn^hy 
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(HPLC)  with  fluorometric  detection. 
This  method  is  adequate  for 
enforcement  purposes;  the  methodology 
has  been  published  in  the  pesticide 
analytical  manual  (PAM),  Vol  II.  The 
method  has  a  limit  of  detection  (LOD)  of 
0.05  parts  per  million  (ppm),  which 
allows  monitoring  of  food  with  residues 
at  or  above  the  tolerance  levels. 

3.  Magnitude  of  residues.  Adequate 
data  concerning  glyphosate  residues  on 
RAC  has  previously  been  submitted  to 
the  Agency.  Accordingly,  the  available 
residue  data  for  glyphosate  support  the 
proposed  revision  of  the  tolerance 
expression  for  gl)rphosate.  As  noted 
above,  this  revision  wrill  permit 
glyphosate  residues  from  the 
application  of  glyphosate  in  the  acid 
form.  In  addition,  any  secondary 
residues  occurring  in  liver,  or  kidney  of 
cattle,  goats,  horses,  and  sheep,  and 
liver  and  kidney  of  poultry  will  be 
covered  by  existing  tolerances. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Glyphosate  is 
practically  non-toxic  by  the  oral  route  of 
exposure  since  the  acute  oral  LDso  for 
glyphosate  is  greater  than  5,000 
miUi^^ams/ldlograms  (mg/kg). 

2.  Genotoxicty.  Glyphosate  was 
evalxiated  in  the  standard  battery  of 
mutagenicity  screening  tests  and  all 
assays  were  negative.  The  individual 
genotoxidty  studies  are:  in  vitro 
chromosomal  aberration  (no  aberrations 
in  Chinese  hamster  ovary  cells  were 
caused,  with  or  without  S9  activation); 
DNA  repair  in  rat  h^wtocytes;  in  vivo 
bone  marrow  cytogenic  test  in  rats;  rec- 
assay  with  B.  subtilis;  reverse  mutation 
test  with  S.  typhimurium;  Ames  Test 
with  S.  typhimurium;  and  the 
dominant-lethal  mutagenicity  test  in 
mice. 

3.  Reproductive  and  developmental 
toxicity.  Developmental  toxicity  studies 
were  conducted  with  glyphosate  in  the 
rat  and  mouse.  In  the  rat  study,  test 
animals  were  orally  given  doses  of  0, 
300, 1,000  and  3,500  mg/kg/day  of 
glyphosate.  The  maternal  no-observable 
adverse  effect  level  (NOAEL)  is  1,000 
mg/kg/day  based  on  clinical  signs  of 
toxicity,  body  weight  effects  and 
mortality  and  the  fetal  NOAEL  is  1,000 
mg/kg/day  based  on  reduced  body 
weights  and  delayed  stemebrae 
maturation  at  the  highest  dose  tested 
(HOT),  3,500  mg/ke/day. 

In  the  rabbit  study,  test  animals  were 
orally  given  doses  of  0,  75, 175  and,  350 
mg/kg/day  of  glyphosate.  The  maternal 
NOAEL  is  175  mg/kg/day  based  on 
clinical  signs  of  toxicity  and  mortality 
and  the  fetal  NOAEL  is  350  mg/kg/day 
based  on  no  developmental  toxicity  at 
any  dose  tested. 


Two  studies  evaluating  the 
reproductive  effects  of  gl)rphosate  were 
conducted  in  the  rat.  In  a  3-generation 
study,  rats  were  fed  dosage  levels  of  0, 
3, 10,  and  30  mg/kg/day  of  glyphosate. 
The  NOAEL  for  systemic  and 
reproductive/developmental  parameters 
is  30  mg/kg/day  based  on  no-adverse 
effects  noted  at  any  dose  level. 

In  a  2-generation  reproduction  study, 
rats  were  fed  dosage  levels  of  0, 100, 
500,  and  1,500  mg/kg/day  of  gl)rphosate. 
The  NOAEL  for  systemic  and 
developmental  parameters  is  500  mg/kg/ 
day  based  on  body  weight  effiects, 
clinic2d  signs  of  toxicity  in  adult 
animals  and  decreased  pup  body 
weights  and  a  reproductive  NOAEL  of 
1,500  mg/kg/day. 

4.  Subchronic  toxicity.  Subchronic 
(90-day)  feeding  studies  were  conducted 
with  the  rat,  mouse,  and  dog.  In  the  rat 
study,  the  test  animals  were  fed  dosage 
levels  of  0, 1,000,  5,000,  and  20,000 
ppm  of  glyphosate.  The  NOAEL  is 
20,000  ppm  based  on  no-effects  at  the 
HDT. 

In  the  mouse  study,  the  test  animals 
were  fed  dosage  levels  of  0,  5,000, 
10,000,  and  50,000  ppm  of  glyphosate. 
The  NOAEL  is  10,000  ppm  based  on 
body  weight  effects  at  the  HDT. 

In  the  dog  study,  the  test  animals 
were  given  gl)rphosate,  via  capsule,  at 
doses  of  0,  200, 600,  and  2,000  mg/kg/ 
day.  The  NOAEL  is  2,000  mg/kg/day 
based  on  no-effects  at  the  HDT. 

5.  Chronic  toxicity/carcinogenicity.  In 
a  12-month  oral  study,  dogs  were  given 
glyphosate,  via  capsule,  at  doses  of  0, 
20, 100,  and  500  mg/kg/day.  The 
NOAEL  is  500  mg/kg/day  based  on  no- 
adverse  effects  at  any  dose  level. 

In  a  26-month  chronic  feeding/ 
oncogenicity  study,  rats  were  fed 
glyphosate  at  dosage  levels  of  0,  3, 10, 
and  31  mg/kg/day  (males)  and  0,  3, 11, 
and  34  mg/kg/day  (females).  The 
NOAEL  is  31  mg/kg/day  (males)  and  34 
mg/kg/day  (females)  based  on  no 
carcinogenic  or  other  adverse  effects  at 
any  dose  level. 

In  a  24-month  chronic  feeding/ 
oncogenicity  study,  rats  were  fed 
gljrphosate  at  dosage  levels  of  0,  89,  362, 
and  940  mg/kg/day  (males)  and  0, 113, 
457,  and  1,183  mg/kg/day  (females).  The 
systemic  NOAEL  is  362  mg/kg/day 
based  on  body  weight  effects  in  the 
female  and  eye  effects  in  males.  There 
was  no  carcinogenic  response  at  any 
dose  level. 

In  a  mouse  oncogenicity  study,  mice 
were  fed  glyphosate  at  dosage  levels  of 
0, 150,  750,  and  4,500  mg/kg/day  with 
a  NOAEL  of  750  mg/kg/day  based  on 
body  weight  effects  and  microscopic 
liver  changes  at  the  HDT.  There  was  no 


carcinogenic  effect  at  the  HDT  of  4,500 
mg/kg/day. 

Glyphosate  is  classified  as  a  Group  E 
(evidence  of  non-carcinogenicity  for 
humans).  This  classification  is  based  on 
the  following  findings: 

i.  There  were  no  treatment  related 
tiunor  findings  in  three  state-of-the-art 
long-term  bioassays. 

ii.  Glyphosate  was  tested  up  to  the 
limit  dose  in  the  rat  and  up  to  levels 
higher  than  the  limit  dose  in  mice. 

iii.  There  is  no  evidence  of 
genotoxicity  for  glyphosate. 

6.  Animal  metabolism.  The  natiue  of 
the  residue  in  animals  is  adequately 
understood  and  consists  of  the  parent, 
glyphosate  and  its  metabolite  ANfPA. 

7.  Metabolite  toxicology.  Only 
glyphosate  parent  is  regulated  in  plant 
and  animal  commodities  since  the 
metabolite  AMPA  is  not  of  toxicological 
concern. 

8.  Endocrine  disruption.  The  toxicity 
studies  required  by  EPA  for  the 
registration  of  pesticides  measure 
niunerous  endpoints  with  sufBcient 
sensitivity  to  detect  potential  endocrine 
modulating  activity.  No  effects  have 
been  identified  in  subchronic,  chronic 
or  developmental  toxicity  studies  to 
indicate  any  endocrine  modiUating 
activity  by  gl3rphosate.  In  addition, 
negative  results  were  obtained  when 
glyphosate  was  tested  in  a  dominant- 
lethal  assay.  While  this  assay  was 
designed  as  a  genetic  toxicity  test, 
agents  that  can  affect  male  reproduction 
function  will  also  cause  effects  in  this 
assay.  More  importantly,  the  multi- 
generation  reproduction  study  in 
rodents  is  a  complex  study  design 
which  measures  a  broad  range  of 
endpoints  in  the  reproductive  system 
and  in  developing  offispring  that  are 
sensitive  to  alterations  by  chemical 
agents.  Glyphosate  has  been  tested  in 
two  separate  multi-generation  studies 
and  each  time  the  results  demonstrated 
that  glyphosate  is  not  a  reproductive 
toxin. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — Food.  Dietary 
exposure  was  estimated  using  the 
Theoretical  Maximiun  Residue 
Contribution  (TMRC)  from  all  present 
tolerances.  The  TMRC  is  obtained  by 
multipljring  the  tolerance  level  residue 
for  each  food  commodity  by 
consumption  data  which  estimates  the 
amoimt  of  those  products  eaten  by 
various  population  subgroups.  In 
conducting  this  exposure  assessment, 
very  conservative  assumptions  are 
made:  100%  of  these  crops  will  contain 
gljrphosate  residues  and  the  residues 
will  be  at  the  tolerance  level. 
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2.  DrinJqpg  water  In  examining 
aggregate  ^posine,  the  Food  Quality 
Protection  Act  (FQPA)  directs  EPA  to 
consider  available  information 
concemina  exposures  from  the  pesticide 
residue  via  drinking  water.  The  Ufetime 
health  ad^sory  and  maximum 
contaminant  level  (MCL)  for  glyphosate 
are  both  700  parts  per  billion  (ppb)  in 
the  EPA  Otece  of  Drinking  Water's 
"Drinking  Water  Health  Advisory  - 
Pesticides."  The  MCL  represents  the 
level  at  which  no  known  or  anticipated 
adverse  hi^klth  effects  will  occur 
allowing  mr  an  adequate  margin  of 
safety  anq  ts  based  on  the  reference  dose 
(RfD).  Enyikonmental  fete  data  for 
glyphosate  shows  little  potential  for  the 
chemical  to  migrate  to  drinking  water. 
In  additinl^,  glyphoRato  is  not  highly 
mobile  ant  not  persistent  in  soil  or 
water. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  water  risk  assessment 
for  many  pesticides,  EPA  has 
commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  boundary  figure  for  the 
potential  contribution  of  water-related 
exposures  jo  the  aggregate  risk  posed  by 
a  pesticide! 

In  developing  a  boimdary  figure,  EPA 
estimated  ;nesidue  levels  in  water  for  a 
number  ol  Specific  pesticides  using 
various  data  sources.  The  Agency  then 
applied  the  estimated  residue  levels,  in 
conjimcti(^^  with  appropriate 
toxicologic&l  endpoints  RfDs  or  acute 
dietary  NOAELs  and  assiunptions  about 
body  weight  and  consiunption,  to 
calculate,  for  each  pesticide,  the 
increment'  j>f  aggregate  risk  contributed 
by  consui^ption  of  contaminated  water. 
While  EPAjhas  not  yet  pinpointed  the 
appropriara  boimding  figure  for 
consumption  of  contaminated  water,  the 
ranges  the!  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  glyphosate  to  exceed  the 
RfD  if  the  bfaange  in  the  tolerance 
expressiofl  being  considered  in  this 
document  [its  granted.  The  Agency  has 
therefore  cjdncluded  that  the  potential 
exposures  associated  with  glyphosate  in 
water,  even  at  higher  levels  the  Agency 
may  consifler  a  conservative  upper 
bound,  would  not  prevent  the  Agency 
from  deteiytmiing  that  there  is  a 
reasonably  certainty  of  no  harm  if  the 
proposed  tolerance  revision  is  granted. 

3.  Non-qi/etary  exposure.  Glyphosate 
is  registered  for  use  on  several  non-food 
sites  such  as  aroimd  ornamentals,  shade 
trees,  shrutls,  walks,  driveways, 
flowerbeds^  home  lawns,  farmstead 
including  building  foimdations,  along 
and  in  fences,  in  dry  ditches  and  canals, 
along  ditch  banks,  farm  roads,  shelter 


belts,  forestry,  Christmas  trees,  and 
industrial  sites  and  other  non-crop  or 
industrial  areas  such  as  airports,  lumber 
yards,  manufacturing  sites,  utility 
substations,  parking  areas,  petroleum 
tank  farms  and  pumping  stations. 
Margins  of  Exposure  (MOEs)  are 
determined  for  non-dietary  exposure 
based  on  toxicological  endpoints  and 
measmed  or  estimated  exposines.  Since 
gljrphosate  is  not  a  carcinogen,  the  21- 
day  dermal  study  lacked  any  observable 
effects  at  the  limit  dose;  and  no  adverse 
effects  were  observed  in  developmental 
toxicity  studies  in  rats  up  to  1,000  mg/ 
kg/day  and  rabbits  up  to  175  mg/kg/day, 
no  toxicological  eiuipoints  are 
applicable.  Because  available  data 
indicate  no  evidence  of  significant 
toxicity  via  the  dermal  or  inhalation 
routes,  MOE's  were  not  calculated  and 
risk  assessments  are  not  required  for 
non-occupational  residential  uses. 

D.  Cumulative  Effects 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
glyphosate  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  it  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  common 
mechanism  of  toxicity,  glyphosate  does 
not  produce  a  toxic  metabolite  which  is 
common  to  other  substances. 

For  the  purposes  of  this  tolerance 
action,  EPA  has  assumed  that 
glyphosate  does  not  have  a  common 
mechanism  of  toxicity  with  other 
substances.  A  condition  of  the 
registrations  associated  with  these 
tolerances  will  be  that  registrants  will 
provide  common  mechanism  data  in  a 
timely  manner  when  and  if  the  Agency 
asks  for  it.  After  EPA  develops 
methodologies  for  more  fully  applying 
common  mechanism  of  toxicity  issues 
to  risk  assessments,  the  Agency  will 
develop  a  process  to  reexamine  those 
tolerance  decisions  made  earlier. 

E.  Safety  Determination 

1.  U.S.  population — i.  Acute  dietary 
exposure.  Based  upon  available  data, 
glyphosate  does  not  pose  any  acute 
dietary  risk  and  an  acute  dietary  risk 
assessment  is  not  required 

ii.  Chronic  dietary  exposure.  Using 
the  TAS  Exposine  I  software  and  1977- 
78  food  consiunption  data,  a  chronic 
dietary  exposure  estimate  has  been 
performed  based  on  100%  of  the  crops 
treated  and  all  residues  at  tolerance 
levels.  Based  on  this  assessment,  the 
total  dietary  exposure  from  gljrphosate 
residues  is  1 .4%  of  the  RfD  for  the 
overall  U.S.  population  and  3.1%  of  the  . 
RfD  for  non-ninsing  infants,  the  most 


highly  exposed  population  subgroup.  As 
noted  above,  an  additional  risk 
assessment  for  residential  uses  was  not 
required  because  there  is  no  evidence  of 
significant  toxicity  via  dermal  or 
inhalation  exposure  routes.  Even  though 
an  appropriate  bounding  figure  for 
consumption  of  contaminated  water  has 
not  been  determined,  the  ranges  being 
examined  are  all  below  the  level  that 
would  cause  glyphosate  to  exceed  the 
RfD.  Generally,  there  is  no  concern  for 
exposures  below  100%  of  the  RfD. 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicology  data  and 
the  conservative  exposure'assessment 
employed,  there  is  a  reasonable 
certainty  that  no  harm  will  occur  from 
aggregate  exposure  to  glyphosate. 

2.  Infants  and  children.  FFDCA 
section  408  provides  than  an  additional 
tenfold  MOE  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
may  be  needed  to  account  for  prenatal, 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless  it 
is  determined  that  a  different  MOE 
(safety)  will  be  safe  for  infants  and 
children.  Reliable  data  support  iising 
the  standard  MOE  (usually  lOOx  for 
combined  interspecies  and  intraspecies 
variability),  without  the  additional 
tenfold  MOE,  when  a  complete  data 
base  imder  current  guidelines  exists  and 
when  the  nature  of  the  findings  from 
these  studies  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE. 

The  toxicological  data  base  for 
evaluating  prenatal  and  postnatal 
toxicity  for  glyphosate  is  considered  to 
be  complete  at  this  time.  Risk  to  infants 
and  children  for  glyphosate  was 
determined  by  using  two  developmental 
toxicity  studies  in  rats  and  rabbits  and 
a  2-generation  reproduction  study  in 
rats.  The  developmental  toxicity  studies 
evaluate  the  potential  for  adverse  effects 
on  the  developing  organism  resulting 
from  exposine  during  prenatal 
development.  The  reproduction  study 
provides  information  relating  to  effects 
from  exposure  to  the  chemical  on  the 
reproductive  capability  of  both  (mating) 
parents  and  on  systemic  toxicity,  in 
addition  to  information  on  prenatal 
development.  The  results  of  these 
studies  indicate  that  glyphosate  does 
not  produce  birth  defects  and  is  not  a 
reproductive  toxin. 

In  the  rabbit,  no  developmental 
toxicity  was  observed  at  the  HDT  where 
significant  maternal  toxicity  occurred 
(death  and  clinical  signs  at  350  mg/kg/ 
day).  Because  no  developmental  toxicity 
was  observed  at  any  dose  level,  the 
developmental  toxicity  NOAEL  is 
considered  to  be  350  mg/kg/day.  In  the 
rat  developmental  toxicity  study,  severe 
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maternal  (systemic)  and  developmental 
toxicity  was  noted  at  3,500  mg/kg/day, 
the  HDT.  It  is  important  to  note  that  Uie 
HDT  in  this  study  was  3.5  times  higher 
than  the  limit  dose  currently  required 
by  EPA  guidelines.  The  maternal  and 
developmental  (pup)  NOAEL  was  1,000 
mg/kg/day.  No  effects  on  reproductive 
parameters  were  observed. 

In  the  rat  2-generation  study,  prenatal 
toxicity  was  observed  at  1,500  mg/kg 
day  as  soft  stools,  decreased  food 
consumption,  and  body  weight  gain; 
therefore,  the  systemic  NOAEL  is 
considered  to  be  500  mg/kg/day. 
Developmental  (pup)  toxicity  was  only 
exhibited  at  1,500  mg/kg/day  as 
decreased  body  wei^t  gain  of  the  Fla, 
F2a,  and  F2b  male,  and  female  pups 
during  the  second  and  third  weeks  of 
lactation.  Glyphosate  did  not  affect  the 
ability  of  rats  to  mate,  ccmceive,  carry  or 
deliver  normal  offspring  at  any  dose 
level. 

The  RfD  is  based  on  the  NOAEL  for 
maternal  toxicity  in  the  rabbit 
developmental  toxicity  study.  No 
developmental  effects  were  noted  in  the 
study;  effects  were  noted  only  at  doses 
20-fold  higher  than  the  NOAEL  used  for 
the  RfD.  No  prenatal  or  postnatal  effects 
were  seen  in  any  study  in  the  absence 
of  maternal  toxicity.  In  the  rat 
reproduction  study,  developmental 
effects  were  noted  at  doses  5  times 
higher  than  the  NOAEL  used  for  the 
RflD.  The  Agency  does  not  believe  the 
efiiects  seen  in  these  studies  are  of  such 
concern  to  require  an  additional  safety 
fiurtor.  Accon&ngly,  the  Agency  believes 
the  RfD  has  an  adequate  margin  of 
protection  for  infants  and  children.  The 
dietary  exposure  from  current  uses  of 
glyphosate  range  from  1%  of  the  RfD  for 
nursing  infants  (less  than  1-year  old)  to 
3%  for  non-nursing  infants  and  children 
1  to  6  years  old.  Therefore,  there  is 
reasonable  certainty  that  no  harm  will 
occur  to  infants  and  children  from 
aggregate  exposure  to  glyphosate. 

F.  International  Tolerances 

Codex  MRLs  have  been  established 
for  residues  of  glyphosate  in  or  on 
several  raw  agricultiual  commodities. 

2.  NoTartis  Crop  Protection,  Inc. 

PP  4F4336  and  PP  5F4469 

EPA  has  received  pesticide  petitions 
(PP  4F4336  and  PP  5F4469)  from 
Novartis  Crop  Protection,  Inc.,  P.O.  Box 
18300,  Greensboro,  NC  27419 
proposing,  pursuant  to  section  408(d)  of 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  180.481  by  extending  time-limited 
tolerances  for  residues  of  prosulfuron,  1- 
(4-methoxy-6-methyl-triazin-2-yl)-3-[2- 
(3,3,3-trifluoropropyl)-phenyls\dfonyl]- 


urea  in  or  on  the  RAC  cereal  grains 
group  (except  rice  and  wild  rice)  grain 
at  0.01  ppm;  cereal  grains  group  (except 
rice  and  wild  rice)  forage  at  0.10  ppm; 
cereal  grains  group  (except  rice  and 
wild  rice)  fodder  at  0.01  ppm;  cereal 
grains  group  (except  rice  and  wild  rice) 
straw  at  0.02  ppm;  cereal  grains  group 
(except  rice  and  wild  rice)  hay  at  0.20 
ppm;  milk  at  0.01  ppm;  and  meat,  fat, 
kidney,  liver  and  meat  byproducts  of 
catUe,  goats,  hogs,  horses,  and  sheep  at 
0.05  ppm  until  December  31,  2001.  EPA 
has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufRciency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1  Plant  metabolism.  The  metabolism 
of  prosulfuron  in  com  is  well 
imderstood.  Significant  pathways 
involve  oxidation  of  the  phenyl  ring  to 
give  5-hydroxy  prosulfuron,  which  is 
followed  by  sugar  conjugation. 
Hydrolytic  cleavage  of  the  sulfonylurea 
bridge  occurs  for  both  prosulfuron  and 
5-hydroxy  prosulfuron  yielding  the 
corresponding  siUfonamide  and  triazine 
amine  moieties.  The  sulfonamide 
metabolites  are  subsequently  conjugated 
with  sugars.  Demethylation  of  tbe 
triazine  amine  results  in  the  formation 
of  the  corresponding  hydroxy  triazine, 
which  is  further  hydrolyzed  at  the 
amino  group  to  form  the  dihydroxy 
triazine. 

2.  Analytical  method.  Novartis  Crop 
Protection,  Inc  has  submitted  practical 
analytical  methods  for  the  detection  and 
measiuement  of  residue  levels  of 
prosulfuron  in  or  on  RAC  and  processed 
commodities  of  cereal  grains,  and  for 
meat,  milk  and  eggs.  The  LOD  for 
prosulfuron  is  0.8  ng  injected  and  the 
limit  of  quantitation  (LOQ)  is  0.01  ppm 
for  crop  commodities,  processed 
fractions  and  milk,  and  0.05  ppm  for 
meat  and  eggs.  The  method  is  based  on 
conunodity-specific  cleanup  procedures 
followed  by  determination  by  high 
performance  liquid  chromatography 
with  lUtraviolet  (UV)  detection. 

3.  Magnitude  of  residues.  Complete, 
full  geography  residue  programs, 
including  processing,  have  been 
conducted  on  com,  wheat  and  grain 
sorghum.  A  three-level  dairy  animal 
feeding  study  to  determine  the  transfer 
of  residues  of  prosidfuron  from  animal 
feed  commodities  to  meat  and  milk  has 
also  been  conducted. 


B.  Toxicological  Profile 

1 .  Acute  toxicity.  Studies  conducted 
with  the  technical  material  of 
prosulfuron: 

i.  Rat  acute  oral  toxicity  study  with  a 
LDso  of  949  mg/kg  for  males  and  546 
m^/I^  for  females. 

li.  Rabbit  acute  dermal  toxicity  study 
with  a  LDso  >  2,000  mg/kg. 

iii.  Rat  acute  inhalation  toxicity  study 
with  a  LCjo  >  5.4  milligrams  per  liter 
(mg/L). 

iv.  Rabbit  eye  irritation  study  showing] 
slight  irritation  (Category  m). 

V.  Rabbit  dermal  irritation  study 
showing  no  irritation  (Category  IV). 

vi.  Guinea  pig  dermal  sensitization 
study  with  the  Buehler's  method 
showing  negative  findings  Guinea  pig 
dermal  sensitization  study  with  the 
maximization  method  showing  negative 
findings. 

2.  Genotoxicty.  No  genotoxic  activity 
is  expected  of  prosiUfuron  imder  in  vivo  1 
or  physiological  conditions.  The 
compound  has  been  tested  in  a  bacterial 
reverse  gene  mutation  assay  with  and 
without  metabolic  activation  using 
different  S.  typhimurium  and  E.  coli 
stains;  in  a  mammalian  gene  mutation 
study  using  V79  cells;  in  an  in  vitro 
mammalian  cytogenetic  test  using 
Chinese  hamster  ovary  cells  with  and 
without  metabolic  activation;  in  a 
micronucleus  test  in  mice;  and  in  a 
DNA-repair  using  freshly  isolated  rat 
liver  hepatocytes.  All  these  tests  were 
negative  for  mutageniciw. 

3.  Reproductive  and  developmental 
toxicity.  FFDCA  section  408  provides 
that  EPA  may  apply  an  additional  safety 
factor  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  While  the  j 
final  review  of  some  of  additional 
developmental  data  has  not  yet  been 
completed,  based  on  the  current 
toxicological  data  requirements,  the  data| 
base  on  prosulfuron  relative  to  prenatal 
and  postnatal  effects  for  children  is 
considered  to  be  complete. 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  prosulfuron, 
Novartis  considered  data  from 
teratogenicity  studies  in  the  rat  and  the 
rabbit  and  a  2-generation  reproduction 
studies  in  the  rat.  The  teratogenicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  embryo  as  a 
result  of  chemical  exposure  during  the 
period  of  organogenesis.  Reproduction 
studies  provide  information  on  effects 
from  chemical  exposure  on  the 
reproductive  capability  of  mating 
animals  and  systemic  and 
developmental  toxicity  from  in-utero 
exposure. 
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In  the  tat  teratology  study, 
prosiUfui)an  was  administered  at  dose 
levels  of  |) ,  5,  50.  200  and  400  mg/kg 
diuing  days  6  to  15  of  gestation. 
Evidence  Of  maternal  toxicity  (decreased 
body  weij^t  gain  and  reduced  food 
consumption)  and  developmental 
toxicity  (increased  incidence  of  skeletal 
variations  that  was  not  significantly 
different  from  the  historical  control)  was 
foimd  at  Uie  maximum  tolerated  dose  of 
400  mg/kjg.  There  was  no  evidence  of 
teratogenicity  at  any  dose,  and  the 
maternal  land  developmental  no 
observed! adverse  effect  levels  (NOAELs) 
were  established  at  200  mg/kg. 

Prosulnlron  was  administered  to 
rabbits  at  dose  levels  of  0, 1, 10,  and  100 
mg/kg  duiiing  days  7  to  19  of  pregnancy. 
Maternal  toxicity  (decreased  body 
weight  gain  and  reduced  food 
consumption)  was  observed  in  the  100 
mg/kg  dose  group.  There  was  no 
evidence  ()f  teratogenicity  at  any  dose. 

Since  a  range-finding  rabbit  teratology 
study  ha^iseen  additional  clinical 
findings  ind  fetotoxicity  at  maternally 
toxic  doses  (^150  mg/kg)  but  not  in  the 
definitive  Istudy  at  up  to  100  mg/kg,  a 
second  rabbit  teratology  study  was 
conducteid  at  doses  of  0,  20. 100,  and 
200  mg/kjg/day.  Maternal  toxicity  was 
observed  i^t  200  mg/kg.  The 
developnitotal  NOA^  was  100  mg/kg 
and  the  i^etemal  NOAEL  was  20  mg/kg 
in  this  stvdy.  There  was  no  evidence  of 
teratogenicity  at  any  dose. 

Prosuliii|ron  was  administered  to  rats 
at  dose  lejyels  of  0,  0.67, 13.3,  136,  or 
278  (mal^f),  and  0, 0.76, 15.3, 152,  or 
311  mg/k)g/day  (females)  throughout  two 
consecutiye  generations.  The 
reproducuve  and  systemic  NOAELs  of 
13.3  mg/Lg/day  were  based  on 
decreased  mean  body  weights  and  body 
weight  gain  observed  at  136  mg/kg/day 
for  both  09ps  and  parental  animals.  No 
treatment-j  related  effects  on 
reproductive  performance  (i.e.,  to 
produce,  deliver  or  raise  litters),  litter 
sizes,  viability  of  pups  and  necropsy 
findings  in  parental  animals  and 
offspring  lArere  noted  up  to  the  highest 
dose  levef  I 

Based  on  all  these  teratology  and 
reproduci^n  studies,  the  lowest  NOAEL 
for  developmental  toxicity  is  estimated 
to  be  13.3  mg/kg  while  the  lowest 
NOAEL  in|  the  subchronic  and  chronic 
studies  isj  |.84  mg/kg/day  (from  the  dog 
chronic  smdy).  Therefore,  no  additional 
sensitivity!  for  infants  and  children  to 
prosulfuitm  is  suggested  by  the  data 
base.         J 

4.  Subcihronic  toxicity.  The  liver  was 
identified  |as  a  target  organ  at  high  doses 
in  the  rat;  piouse  and  dog  as  indicated 
by  slightly  increased  liver  enzymes  and 
liver  weig  its.  No  histomorphologic 


correlates  of  liver  damage  was  noted  in 
the  90-day  studies  except  in  the  mouse 
study  where  centrilobular  hypertrophy 
was  found  in  males  at  feeding  levels  S 
1,750  ppm  and  in  females  at  levels  S 
3,500  ppm.  Effects  of  prosulfuron  on  the 
hematopoietic  system  (anemia)  were 
noted  in  the  dog  at  feeding  levels  ^ 
1,500  ppm  and  myocardial  lesions  were 
found  in  the  3,000  ppm  animals  in  the 
90-day  study.  Myocardial  vacuolative 
degeneration  was  observed  in  male  mice 
fed  prosiUfuron  for  90  days  at  levels  ^ 
3,500  ppm  and  in  females  at  7,000  ppm. 

In  general,  NOAELs  for  target  organ 
effects  were  established  at  doses  that 
were  much  higher  than  overall  study 
NOAELs,  which  were  based  on  other 
indicators  of  toxicity  such  body  weight 
gain. 

5.  Chronic  toxicity.  Prosulfuron  w^as 
fed  to  dogs  at  dosages  of  0, 0.33, 1.95, 
18.6  or  41.0  mg/kg/day  (males)  and  0, 
0.31, 1.84,  20.2.  or  48.8  mg/kg/day 
(females)  for  1-year.  The  NOAEL  was 
1.84  mg/kg/day  based  on  hematologic 
and  clinical  chemistry  effects  and 
incidence  of  lipofuscin  acciunulation  in 
the  liver  at  18.6  mg/kg/day. 

In  an  18-month  mouse 
carcinogenicity  study,  prosulfuron  was 
administered  at  dose  levels  of  0, 1.71, 
81.4,  410  or  832  mg/kg/day  (males),  and 
0,  2.11, 100,  508  or  1,062  mg/kg/day 
(females).  There  was  no  evidence  of 
carcinogenic  effects  up  to  1,062  mg/kg/ 
day,  the  HDT.  The  NOAEL  was  1.71  mg/ 
kg/day  in  males,  and  100  mg/kg/day  in 
females  based  on  increased  incidence/ 
severity  of  centrilobular  hepatocellidar 
hypertrophy.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats  fed  dosages 
of  0,  0.4,a7.9,  79.9  or  160.9  (males),  and 
0.  0.5,  9.2,  95.7  or  205.8  mg/kg/day 
(females)  was  conducted.  There  was 
uncertain  evidence  of  carcinogenicity 
with  slight  increases  in  the  incidence  of 
mammary  gland  adenocarcinomas  in 
females  at  95.7  and  205.8  mg/kg/day, 
slight  increase  in  incidence  of  benign 
testicular  interstitial  cell  tumors  at  79.9 
and  160.9  mg/kg/day  (sigriificant  trend 
only).  A  systemic  NOAEL  of  7.9  mg/kg/ 
day  was  based  on  decreased  body 
weight  and  body  weight  gain, 
hematopoietic  effef:ts  (males),  and 
possibly  increased  serum  GGT  and 
decreased  liver,  kidney  and  adrenal 
weights  (females)  at  79.9  mg/kg/day. 

6.  Carcinogenicity.  The  HED  RfD/Peer 
Review  Committee  (PRC)  classified  this 
chemical  as  a  Class  D  oncogen  based  on 
the  conclusion  that  there  was  imcertain 
evidence  of  carcinogenicity.  No  relevant 
treatment-related  oncogenic  potential 
was  observed  in  rats  and  mice.  The 
slightiy  increased  incidence  of  testicular 
interstitial  cell  tiunors  in  male  rats  at  S 
79.9  mg/kg/day  and  the  slightiy 


increased  incidence  of  mammary  gland 
adenocarcinoma  in  females  at  ^  95.7 
mg/kg/day  was  not  significant  when  the 
increased  survival  in  these  groups  was 
considered.  Furthermore,  the  overall 
incidence  of  mammary  tumors  was 
essentially  identical  in  all  groups 
including  the  control.  There  was  no 
evidence  of  carcinogenicity  in  mice  and 
dosages  in  both  studies  were  sufficient 
for  identifying  a  cancer  risk.  In  the 
absence  of  carcinogenicity,  it  is 
appropriate  that  a  RfD  approach  be  used 
for  quantitation  of  human  risks. 

7.  Animal  metabolism.  Prosulfuron  is 
rapidly  absorbed  from  the 
gastrointestinal  tract  of  rats  and  is 
rapidly  excreted.  Approximately  90%  of 
the  administered  dose  is  excreted 
during  the  first  48  hours,  predominately 
via  uriue.  Tissue  residue!!  are  low. 
Prosulfuron  is  metabolized  primarily  via 
hydroxylation  at  side  chain  and  phenyl 
ring  positions  and  O-demethylation  of 
the  triazyl  methoxy  group.  Minor 
pathways  include  unsaturation  of  the 
trifluoropropyl  side  chain,  hydrolysis  of 
the  phenylsulfonylurea  bridge  and 
oxidative/hydrolytic  cleavage  of  the 
triazine  ring  system. 

In  the  goat,  the  orally  administered 
prosulfuron  is  quickly  eliminated 
primarily  via  the  urine  as  prosulfuron. 
The  metabolism  of  prosulfuron  in  the 
goat  follows  a  similar  pathway  as 
observed  in  the  rat  although  not  as 
extensive.  Accordingly,  the 
biotransformation  is  limited  to 
oxidation  of  the  triazinyl  methyl,  O- 
demethylation  of  the  triazinyl  methoxy 
group  and  hydrolytic  cleavage  of  the 
sulfonylurea  bridge.  The  majority  of  the 
residues  were  accounted  for  as 
prosulfuron,  the  triazine  amine,  which 
results  from  bridge  hydrolysis  (CGA- 
150829)  and  the  triazinyl 
hydroxymethyl  metabolite  (CGA- 
273437).  In  the  hen,  metaboUsm  is 
similar  to  that  observed  in  the  rat  and 
goat.  The  major  residues  found  in  edible 
tissues  and  eggs  were  prosulfuron,  and 
the  triazine  amine  (CGA-1 50829)  and 
the  sulfonamide  (CGA-1 59902)  which 
results  from  hydrolysis  of  the 
sulfonyliuea  bridge.  In  conclusion,  the 
major  metabolic  pathways  in  the  rat, 
goat,  and  ben  are  similar. 

7.  Metabolite  toxicology.  Metabolic 
pathways  of  prosulfuron  in  plants  and 
animals  are  comparable  and  no 
(detectable)  residues  are  found  in  or  on 
crops.  All  relevant  plant  metabolites  are 
observed  in  the  animals  and  are  thus 
toxicologically  covered.  The  remaining 
plant  metabolites  are  toxicologically 
insignificant.  Therefore,  no  analytical 
method  for  metabolite  determination  i* 
necessary  for  routine  residue 
monitoring.  For  enforcement  piuposes 
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(e.g.,  high  overdose  or  application  too 
close  to  harvest)  parent  prosulfuron  is 
the  appropriate  compound  for  analytical 
monitoring. 

8.  Endocrine  disruption.  Prosulfuron 
does  not  belong  to  a  class  of  chemicals 
known  for  having  significant  adverse 
effects  on  the  endocrine  system. 
Developmental  toxicity  studies  in  rats 
and  rabbits  and  reproduction  study  in 
rats  gave  no  indication  that  prosulfuron 
might  have  any  effects  on  endocrine 
function  related  to  development  and 
reproduction.  The  subchronic  and 
chronic  studies  also  showed  no 
evidence  of  a  long-term  effect  related  to 
the  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Acute  and 
Chronic  dietary  exposure  assessments 
were  conducted  for  prosulfuron  using 
tolerance  values  published  in  40  CFR 
part  180.481.  In  both  assessments  it  was 
assumed  that  100%  of  all  com  and 
cereal  grains  were  treated  with 
prosulAiron  (100%  market  share).  The 
exposing  analyses  was  conducted  using 
food  consumption  data  from  USDA's 
1994-96  Continuing  Survey  of  Intake  by 
Individuals  (CSFII)  and  Novigen 
Sciences,  Inc.  Dietary  Exposure 
Evaluation  Model  (DEENfTM).  Chronic 
exposiire  was  compared  to  a  RfD  of  0.02 
mg/kg  based  on  a  NOAEL  of  1.84  mg/ 
kg  in  a  dog  feeding  study  and  a  100-fold 
uncertainty  factor.  This  exposure 
analysis  showed  that  the  U.S. 
population  had  an  exposure  of  less  than 
1%  of  the  chronic  RfD.  The  most 
sensitive  sub-population  was  children 
(1-6  years  old)  with  a  chronic  exposure 
of  2.4%. 

Acute  exposure  was  compared  to  an 
acute  RfD  of  0.1  mg/kg,  which  was 
based  on  a  NOAEL  of  10  mg/kg  firom  an 
acute  neurotoxicity  study  in  the  rat  and 
a  100-fold  uncertainty  factor.  The  most 
sensitive  sub-population  was  all  infants 
with  an  exposure  of  2.2%  of  the  acute 
RfD.  The  U.S.  population  showed  an 
exposure  of  1.5%  of  the  RfD. 

These  results  show  that  there  is  more 
than  a  reasonable  certainty  of  no  harm, 
through  exposure  to  prosulfuron 
residues  in  the  diet. 

ii.  Drinking  water— estimated  surface 
drinking  water  concentrations.  The 
GENEEC  estimated  surface  water 
concentrations  of  prosulfuron  were  1.86 
ppb  on  the  Peak  Day-0  and  1.40  ppb  on 
the  average  56-day.  According  to  the 
EPA  "OPP's  hiterim  Approach  for 
Addressing  Drinking  Water  Exposure," 
the  average  56-day  value  is  divided  by 
three  when  correcting  for 
overestimation  of  the  GENEEC  model. 
This  resulted  in  a  corrected  potential 


drinking  water  exposure  via  surface 
water  of  1.40  ppb  /  3  =0.4667  ppb. 

These  concentrations  were  not 
adjusted  for  the  estimated  market  share, 
regional  soil  characteristics  or 
percentage  of  use  area.  The  Peak  Day-0 
estimate,  1.86  ppb,  was  used  in  the 
acute  exposure  analysis  and  the 
corrected  56-day  drinking  water 
concentration  of  0.4667  ppb  was  used  in 
the  chronic  exposure  analysis. 

iii.  Estimated  ground  water 
concentrations.  The  SCl-GROW 
estimated  ground  water  concentration 
for  the  prosulfuron  uses  of  0.406585  ppb 
contributed  little  to  the  overall 
exposiu^.  The  estimated  concentrations 
were  not  adjusted  for  the  estimated 
market  share  or  percentage  of  use  area. 

2.  Drinking  water  levels  of  concern — 
i.  Acute  exposure.  The  estimated  ground 
and  surface  water  concentrations  of 
prosulfuron  contributed  little  to  the 
potential  acute  human  exposiu«.  The 
acute  drinking  water  levels  of  concern 
(DWLOCacuie)  for  prosulfuron  were 
based  on  the  acute  RfD,  a  MOE,  the 
99.9th  percentile  of  the  acute  dietary 
exposure  for  U.S.  population  subgroups 
and  the  body  weight  -  daily  water 
consumption  of  each  respective 
subgroup.  The  acute  RfD  of  prosulfuron 
was  10  mg/kg/day  based  on  the  findings 
fi'om  the  acute  neiirotoxicity  rat  study. 
The  lowest  MOE  for  any  pesticide  is  100 
and  this  was  used  as  a  conservative 
approach.  The  dietary  exposure 
estimates  for  subgroups  of  the  U.S. 
population  included  the  U.S. 
population  all  seasons,  all  infants  (<1- 
year),  nursing  infants  (<  1-year),  non- 
nursing  infants  (<  1-year),  children  (1- 
6  years)  and  children  (7-12  years).  The 
dietary  exposure  estimates  for  all  the 
subgroups  were  less  than  0.0023  mg/kg/ 
bodyweight/day.  The  calculated 
DWLOCacuie  values  for  these  respective 
subgroups  were  3447,  987,  980  and  978 
ppb. 

The  estimated  ground  water 
concentration  (0.406585  ppb)  and  the 
peak  day-0  surface  water  concentration 
(1-86  ppb)  of  prosulfuron  did  not  exceed 
the  DWLOCacuie  values.  Therefore,  there 
is  reasonable  certainty  that  the  residues 
of  prosulfuron  in  the  drinking  water 
would  not  result  in  unacceptable  levels 
of  acute  aggregate  human  health  risk, 
and  that  such  exposure  would  not 
exceed  the  exposure  allowable  by  the 
risk  cup. 

ii.  Chronic  exposure.  The  estimated 
ground  and  surface  water 
concentrations  of  prosulfuron 
contributed  little  to  the  potential 
chronic  human  exposure.  The  chronic 
(non-cancer)  drinking  water  levels  of 
concern  (DWLOCchromc)  for  prosulfuron 
were  based  on  the  chronic  RfD,  any 


estimated  residential  exposure,  the 
chronic  dietary  exposure  for  select  U.S. 
population  subgroups  and  the  body 
weight  -  daily  water  consimiption  of 
each  respective  subgroup.  The  chronic 
RfD  for  prosulfuron  was  0.02  mg/kg/ 
bwt/day  based  on  the  findings  of  a 
chronic  dog  study.  There  was  no 
estimated  residential  exposure  from  the 
prosulfuron  uses.  The  potential  chronic 
dietary  exposure  estimates  were 
calculated  for  the  same  subgroups 
selected  for  the  acute  exposure  analysis. 
These  potential  chronic  dietary  values 
included  0.00172  mg/kg/bwt/day  for  the 
United  States  all  seasons  and  <  0.0005 
for  the  remaining  subgroups  (non- 
nursing  infants  <  1-year,  children  1-6 
years,  and  children  7-12  years).  The 
calculated  DWLOCchronic  values  for  the 
respective  subgroups  were  694,  198,  195 
and  197  ppb. 

The  GE5iEEC  estimated  concentration 
of  prosulfuron  in  surface  water  at  the 
average  56-day  was  1.40  ppb. 
According  to  EPA  "OPP's  Interim 
Approach  for  Addressing  Drinking 
Water  Exposure,"  the  average  56-day 
value  is  divided  by  three  when 
correcting  for  overestimation  of  the 
GENEEC  model.  This  resulted  in  a 
corrected  surface  drinking  water 
concentration  of  1.40  ppb/3  =  0.4667 
ppb. 

The  estimated  ground  water 
concentration  (0.406585  ppb)  and  the 
corrected  average  56-day  surface  water 
concentration  (0.4667  ppb)  of 
prosulfuron  did  not  exceed  the 
DWLOCchronic  values.  Therefore,  there  is 
reasonable  certainty  that  the  residues  of 
prosulfuron  in  the  drinking  water  would 
not  result  in  unacceptable  levels  of 
chronic  aggregate  hiunan  health  risk, 
and  that  such  exposure  would  not 
exceed  the  exposure  allowable  by  the 
risk  cup. 

3.  Non-dietary  exposure.  Non-dietary 
exposure  to  prosulfuron  is  considered 
negligible  as  the  chemical  is  registered 
for  agricultiu-al  use  only.  For  workers 
handling  this  chemical,  acceptable  MOE 
(in  the  rai^e  of  thousands)  have  been 
obtained  for  both  acute  and  chronic 
scenarios. 

D.  Cumulative  Effects 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  there  is  no  information 
to  indicate  that  toxic  effects  produced 
by  prosulfuron  would  be  cumidative 
with  those  of  any  other  types  of 
chemicals.  Furthermore,  the  triazine 
containing  sulfonyl-urea  is  a  new  type 
of  herbicide  and  no  compound  in  this 
general  chemical  class  currently  has  a 
significant  market  share.  Consequently, 
it  is  considered  appropriate  to  only 
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include  the  potential  exposure  to 
prosulfuton  in  an  aggregate  risk 
assessmie^t. 

E.  Safetjr.Determination 

1.  C/.S|.|popu7ation.  Using  the 
conservative  exposure  assiunptions 
described  above  and  based  on  the 
completemess  and  reliability  of  the 
toxicity  data  base  for  prosulfuron, 
Novartis  has  calculated  aggregate 
exposiue  levels  for  this  chemical.  The 
calculation  shows  that  less  than  1%  of 
the  RfD  iwill  be  utilized  for  the  U.S. 
population  based  on  chronic  toxicity 
endpoints.  EPA  generally  has  no 
concern  for  exposiues  below  100%  of 
the  RfD  IjJBcause  the  RfD  represents  the 
level  at  or  below  which  dally  aggregate 
dietary  e^tposure  over  a  lifetime  will  not 
pose  ap^^iable  risks  to  human  health. 
Novartis  fconcludes  that  there  is  a 
reasonaljle  certainty  that  no  harm  will 
result  frf^V  aggregate  exposure  to 
prosulfurbn  residue. 

2.  Infdftts  and  children.  No  adverse 
effects  oiii  the  ability  to  produce,  deliver 
or  rear  oHspring  was  observed  in  a  2- 
generatipo  study  in  rats.  Likewise, 
teratogenicity  studies  in  rats  and  rabbits 
did  not  reveal  any  teratogenic, 
embryoto^c  or  fetotoxic  potential  of 
prosulfufbn.  The  lowest  observed 
adverse  e^ect  level  (LOAEL)  for 
developmental  toxicity  was  established 
in  the  ra^  reproduction  study  at  13.3  mg/ 
kg,  whic|i  is  higher  than  the  chronic 
NOAEL  bt  1.84  mg/kg,  on  which  the  RfD 
is  based. 

Using  ike  same  conservative  exposiue 
.  assumptions  as  employed  for  the 
detenninj^tion  in  the  general  population, 
Novartishas  calculated  that  the  percent 
of  the  RfDj  that  will  be  utiUzed  by 
aggregate!  exposure  to  residues  of 
prosulfufon  is  only  2.4%  for  children 
(1-6  yeai»  old),  the  most  impacted  sub- 
populatiif^.  Therefore,  based  on  the 
completetiiess  and  reliability  of  the 
toxicity  dfta  base  and  the  conservative 
exposure),  ^sessment,  Novartis 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
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F.  Intemvnonal  Tolerances 

No  Co<J  ^x  MRLs  have  been 
establish^^  for  residues  of  prosulfuron. 
(FR  Doc.  9^21548  FUed  8-24-99;  8:45  am) 
BHJJNQ  C0li4  •SaO-80-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50e61 ;  FRL-609e-S] 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  granted  experimental 
use  permits  (EUPs)  to  the  following 
pesticide  applicants.  An  EUP  permits 
use  of  a  pesticide  for  experimental  or 
research  purposes  only  in  accordance 
with  the  limitations  in  the  permit. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

In  person  or  by  telephone:  Contact  the 
designated  person  at  the  following 
address  at  the  office  location,  telephone 
ntunber,  or  e-mail  address  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION: 

L  Genn-al  Information 

A.  Does  This  Notice  Apply  to  Me? 

This  notice  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  designated  contact  person 
listed  for  the  individual  EUP. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  This  Document 
or  Other  Documents? 

You  may  obtain  electronic  copies  of 
this  dociunent  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  docimient  imder  the  "Federal 
Register-Environmental  Documents." 
You  can  also  go  directiy  to  the  Federal 
Register  listings  at  http://www.epa.gov/ 
fedrgstr/. 

n.  EUPs 

EPA  has  issued  the  following  EUPs: 

241-EUP-141.  Extension/ 
Amendment.  American  Cyanamid 
Company,  P.O.  Box  400  Princeton,  NJ 
08543-0400.  This  experimental  use 
permit  allows  the  use  of  1 ,600  pounds 
of  the  termiticide  4-bromo-2-(4- 
chlorophenyl)-l-(ethoxymethyl)-5- 
(trifluoromethyl)-l-pyrrole-3- 
carbonitrile,  chlorfenapyr  on  463  sites 


(structures)  to  evaluate  the  control  of 
termites  and  other  wood  boring  insects. 
The  program  is  authorized  only  in  the 
States  of  Alabama,  Arizona,  Arkansas, 
California,  Connecticut,  Delaware, 
District  of  Columbia,  Florida,  Georgia, 
Hawaii,  Idaho,  Illinois,  Indiana,  Iowa, 
Kentucky,  Louisiana,  Maryland, 
Massachusetts,  Michigan,  Mississippi, 
Missouri,  Nebraska,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Oregon. 
Peimsylvania,  Rhode  Island,  South 
Carolina,  Tennessee,  Texas,  Virginia, 
and  Washington.  The  experimental  use 
permit  is  effective  from  Jime  30, 1999  to 
November  30,  2000.  (Ann  Sibold;  Rm. 
220,  Crystal  Mall  #2;  telephone:  703- 
305-6502;  e-mail  address:  sibokL 
ann@epa.gov) 

62719-EUP-44.  Issuance.  Dow 
AgroSciences  LLC,  9330  Zionsville 
Road,  Indianapolis,  Indiana  46268- 
1054.  This  experimental  use  permit 
allows  the  use  of  3,379,758  pounds  of 
the  soil  fumigants  1,3-dichloropropene 
and  chloropicrin  from  the  product 
InLine  on  15,000  acres  of  soil,  treated 
using  drip  irrigation  systems  only,  to  be 
planted  in  cauliflower,  cucumbers, 
eggplant,  lettuce,  melons,  onions, 
peppers,  pineapples,  squash, 
strawberries,  and  tomatoes  to  evaluate 
the  control  of  nematodes,  symphylans, 
and  certain  soil-borne  diseases.  The 
program  is  authorized  only  in  the  States 
of  Alabama,  Arizona,  California, 
Colorado,  Florida,  Georgia,  Hawaii, 
Idaho,  Oregon,  and  Washington.  The 
experimental  use  permit  is  effective 
from  Jime  25,  1999  to  June  25,  2002. 
(Mary  L.  Waller;  Rm.  249,  Crystal  Mall 
#2;  telephone:  (703)  308-9354;  e-mail 
address:  waller.mary@epa.gov)  *>■ 

Persons  wishing  to  review  these  EUPs 
are  referred  to  the  designated  contact 
person.  Inquiries  concerning  these 
permits  should  be  directed  to  the 
persons  cited  above.  It  is  suggested  that 
interested  persons  call  before  visiting 
the  EPA  office,  so  that  the  appropriate 
file  may  be  made  available  for 
inspection  purposes  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  August  10,  1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  99-21549  Filed  8-24-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6429-3] 

None*  Of  Availablllty:  Draft  Guidance 
Manual  and  Exampto  NPDES  f>ermttfor 
Concanlratad  Animal  Feeding 
Operationa 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of  draft 

guidance. 

SUMMARY:  Today's  dociunent  makes 
available  for  public  comment  the  draft 
Guidance  Manual  and  Example  NPDES 
Permit  for  Concentrated  Animal  Feeding 
Operations  for  public  review  and 
conunent.  This  draft  guidance  is  being 
published  to  meet  one  EPA's  key  action 
items  in  the  recently  released  U.S. 
Department  of  Agricultiu^  (USDA)- 
Environmental  Protection  Agency  (EPA) 
Unified  National  Strategy  for  Animal 
Feeding  Operations  (March  1999).  The 
draft  guidance  is  intended  to  provide 
assistance  to  EPA  and  State  permit 
writers,  who  are  responsible  for  issuing 
NPDES  permits  to  reduce  risk  to  water 
quality  and  hiunan  health  from  animal 
feeding  operations. 

The  Umfied  National  Strategy  set 
forth  a  range  of  flexible,  common-sense 
actions  that  USDA  and  EPA  plan  to  take 
over  a  multi-year  period  to  promote 
proper  management  of  animal  manure 
and  wastewater  in  order  to  minimize  the 
water  quality  and  public  health  impacts 
of  animal  feeding  operations.  In  the 
short-term,  EPA  is  focused  on 
improving  implementation  of  the 
NPDES  permitting  program  consistent 
with  existing  regulations,  including 
today's  publication  of  this  draft 
guidance  manual.  Over  the  long-term, 
EPA  plans  to  revise  its  regulations  to 
reflect  substantial  changes  in  the  animal 
production  industry  over  the  past 
several  decades.  Throughout  this  multi- 
year  process,  EPA  will  provide 
opportunities  for  interested  parties  to 
offer  comments  on  its  draft  guidance 
documents  and  proposed  re^gulations. 

A  key  objective  oi  both  the  Unified 
National  Strategy  and  this  draft 
guidance  is  to  accelerate  issuance  of 
sound,  legally  defensible  NPDES 
permits  for  large  CAFOs  (e.g.  operations 
with  greater  than  1,000  animal  vadts)  by 
January  of  2000.  The  draft  guidance 
being  made  available  today  is  intended 
to  aid  EPA  and  State  permitting 
authorities  in  meeting  this  goal. 
Consistent  with  the  Unified  National 
Strategy,  USDA  is  ciurently  in  the 
process  of  developing  an  important 
companion  document  that  will  provide 
guidance  on  how  to  develop  sound 


comprehensive  nutrient  management 
plans  (CNMPs),  which  EPA  and  State 
permitting  authorities  will  incorporate 
into  NPDES  permits  as  special 
conditions.  USDA's  draft  guidance  is 
expected  to  be  available  for  public 
review  and  comment  later  this  sununer. 

EPA  believes  that  comments  from  a 
wide  range  of  interested  stakeholders  is 
important  to  produce  a  final  guidance 
document  that  will  help  EPA  and  State 
permitting  authorities  issue  NPDES 
permits  that  achieve  the  goal  of 
reducing  risk  to  water  quality  and 
human  health  from  animal  feeding 
operations.  EPA  is  interested  in 
receiving  conunents  from  reviewers  of 
the  draft  Guidance  Manual  and  Example 
NPDES  Permit  for  Concentrated  Animal 
Feeding  Operations,  and  will  carefully 
consider  this  input  as  it  prepares  a  final 
guidance  document  for  publication  later 
this  year. 

DATES:  Written  comments  should  be 
submitted  by  October  25, 1999  to  the 
address  below. 

ADDRESSES:  Address  all  comments  to 
Gregory  Beatty,  US  EPA,  401  M  Street, 
SW,  Mail  Code  4203.  Washington,  DC 
20460.  Submit  electronic  comments  to 
beatty.gregory@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  draft  Guidance  Manual  and  Example 
NPDES  Permit  for  Concentrated  Animal 
Feeding  Operations  may  be  obtained  on 
the  Internet  at:  http://www.epa.gov/ 
owm.  If  you  do  not  have  Internet  access, 
you  may  obtain  a  paper  copy  of  the  draft 
guidance  by  calling  the  Water  Resources 
Center  at  (202)  260-7786.  The  draft 
guidance  is  also  available  in  electronic 
format. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Beatty.  (202)  260-6929  or  Will 
Hall  (202)  260-1458. 

Dated:  August  6, 1999. 
J.  Charles  Fox, 

Assistant  Administrator  for  Water 

IFR  Doc.  99-22157  Filed  8-24-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6428-2] 

CKy  Of  Kay  Waat  No  DiactMrga  Zona 
Dalannlnation 

The  Environmental  Protection  Agency 
(EPA)  Region  4  Regional  Administrator 
concurs  Mrith  the  determinations  of  the 
State  of  Florida  that  adequate  and 
reasonably  available  pumpout  facilities 
exist  around  the  waters  (out  to  600  feet 
from  shore)  of  the  Island  of  Key  West. 
A  petition  was  received  from  the  State 


of  Florida  requesting  a  determination  by 
the  Regional  Administrator,  EPA, 
pursuant  to  section  312(f)(3)  of  Public 
Law  92-500  as  amended  by  Public  Law 
95-217  and  Public  Law  100-4,  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  of  sewage  from  all 
vessels  are  reasonably  available  for  the 
waters  aroimd  the  City  of  Key  West  to 
qualify  as  a  No  Discharge  Zone. 

This  action  is  taken  under  section  312 
(f)(3)  of  the  Clean  Water  Act  which 
states: 

After  the  effective  date  of  the  initial 
standards  and  regulations  promulgated  under 
this  section,  if  any  State  determines  that  the 
protection  and  enhancement  of  the  quality  of 
some  or  all  of  the  waters  within  such  States 
require  greater  environmental  protection, 
such  State  may  completely  prohibit  the 
discharge  from  all  vessels  of  any  sewage, 
whether  treated  or  not  into  such  waters, 
except  that  no  such  prohibition  shall  apply 
until  the  Administrator  determines  that 
adequate  facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from  all 
vessels  are  reasonably  available  for  such 
water  to  which  such  prohibition  would 
apply. 

EPA's  action  allows  prohibition 
regarding  discharge  from  vessels  to  be 
applied  by  the  State  of  Florida  for  the 
City  of  Key  West.  EPA  found  the 
following  existing  facilities  available  for 
piunping  out  vessel  holding  tanks  in  the 
City  of  Key  West.  Their  address, 
telephone  niunber,  hours  of  operation 
and  draft  are  as  follows: 

A.  Galleon  Marina;  619  Front  Street, 
Key  West,  Florida  33040;  305-292- 
1292;  8  AM-6  PM  7  days/week;  45' 
draft. 

B.  Historic  Seaport  at  Key  West  Bight; 
201  William  Street,  Key  West,  Florida 
33040:  305-293-8309;  7  AM-7  PM 
(summer)  7  AM-5  PM  (winter)  7  days 
/week;  12'  draft. 

C.  Key  West  Conch  Harbor;  951  Caroline 
Street,  Key  West,  Florida  33040;  305- 
294-2933;  6  AM-Simset  7  days/week; 
10' draft. 

D.  Garrison  Bight  Marina;  Garrison 
Bight  Causeway,  Key  West,  Florida 
33040;  305-292-8167;  24  hours/day  7 
days/week;  7'  draft;  mobile  pumpout 
barge  operated  8  AM-5  PM  Monday 
through  Sattuday;  1'  draft. 

E.  Sunset  Marina;  5555  College  Road, 
Stock  Island,  Key  West,  Florida 
33040;  305-296-7101;  7  AM-8  PM 
daily:  6.5'  draft. 

Additional  piunpout  facilities  are 
being  installed  at  several  other  marinas 
witfaLi  city  limits.  The  facilities  at  A  & 
B  Marina  are  scheduled  for  completion 
by  September  1, 1999.  The  Key  West 
Yacht  Club  is  currently  seeking  permits 
for  a  pumpout  facility.  The  Historic 
Seaport  at  Key  West  Bight  has  budgeted 


funds  foij  |nst 
piunpouts  for 
next  fisc^  yei 

Allofibev 
that  are  in  usi 
limits  di^chai 
coUectioiil  sys 
the  centriJ  wi 
Key  Wes^;  otl 
Richard  Heyn 
Protection  Fa 
secondaiV  le\ 
currently  disc 
into  nearphor 
Taylor  Stj^te  I 
currendy  ^tr 
achieve  a  levt 
treatment  anc 
ocean  ou|t^ 
Currend]^,  the 
being  rebuilt 
dollars.  9(>th 
improvenient 
the  outfall  wi 
will  be  c<>mp] 
pursuant  to  d 
judgment  wit 
City  has  entei 
Reef  Relief  an 
environmentc 
effluent  being 
advanced  wai 
remove  thie  ni 

Thus  a||  wa 
vessel  pUi^po 
to  meet  e^isti 
treatment  and 
higher  standa 
treatment.  Th 
consideration 
nutrient  loadi 

The  niimbe 
sanitation' de> 
seasonally.  Ai 
marina  oQeral 
boats  wim^  he; 
average,  jhet 
with  MSpB  to 
boats  perj  pun 
mobile  puinp< 

Commeiits  i 
be  filed  da  or 
1999.  Such  cc 
addressed:  to  ^ 
Coastal  ati|d  N 
Section,  tlSEl 
Federal  G^nte 
AUanta,  Geori 
Telephone  40 
John  H.  Hankii 
Regional  Atlmii 
[FR  Doc.  9(9-22 

BILLINQ  COM  668 


Federal  Register / Vol.  64,  No.  164 /Wednesday,  August  25,  1999 /Notices 


46391 


he  initial 
omulgated  under 
rmines  that  the 
of  the  quality  of 
lin  such  States 
il  protection, 
rohibit  the 
any  sewage, 
uch  waters, 
on  shall  apply 
-mines  that 
e  and  sanitary 
vage  from  all 
ble  for  such 
ion  would 


ront  Street, 
0;  305-292- 
fs/week;  45' 

West  Bight; 
r  West,  Florida 
7  AM-7  PM 
Mrinter)  7  days 

ir;  951  Caroline 
la  33040;  305- 
t  7  days/week; 


cilities  are 
other  marinas 
:ilities  at  A  & 
3r  completion 
e  Key  West 
ieking  permits 
le  Historic 
t  has  budgeted 


funds  foij  installation  of  dockside 
piunpout4  for  charterboats  witlun  the 
next  fiscal  year. 

All  of  we  vessel  pumpout  facilities 
that  are  in  use  within  Key  West  Qty 
limits  discharge  directly  into  the 
coUectio^  system  that  delivers  waste  to 
the  centr^  waste  treatment  facility  for 
Key  Wes^,  otherwise  known  as  the 
Richard  ^yman  Environmental 
Protectioki  Facility.  The  plant  achieves  a 
secondai|y!  level  of  waste  treatment  and 
currently  discharges  the  treated  efQuent 
into  nearphore  waters  off  Fort  Zachary 
Taylor  S%»te  Beach.  However,  the  City  is 
currendjj  ^trofitting  the  plant  to 
achieve  a  level  of  advanced  wastewater 
treatment  and  will  be  replacing  the 
ocean  ou|thdl  with  deep  injection  wells. 
Ciurend]^:  the  City  collection  system  is 
being  rebfiult  at  a  cost  of  several  million 
dollars.  Qbth  the  collection  system 
improveoients  and  the  replacement  of 
the  outfall  with  deep  injection  wells 
will  be  c^^pleted  within  a  few  years 
pursuant!  io  the  provisions  of  a  consent 
judgment  !with  the  State  of  Florida.  The 
City  has  ehtered  into  an  agreement  with 
Reef  Relief  and  Last  Stand,  two 
environmental  organizations,  to  treat  the 
effluent  being  injected  to  a  level  of 
advanced  wastewater  treatment  to 
remove  th^  nutrients  prior  to  injection. 

Thus  a|i  wastewater  collected  at  the 
vessel  pUi^pout  facilities  will  be  treated 
to  meet  easting  standards  for  secondary 
treatment  |and  will  eventually  meet  the 
higher  stitidard  of  advanced  wastewater 
treatment.  This  action  is  being  taken  in 
consideration  of  the  need  to  reduce 
nutrient  goading  to  nearshore  waters. 

The  mii^ber  of  boats  with  marine 
sanitatio^l  devices  (MSD)  varies 
seasonalljy.  According  to  Key  West 
marina  oberators,  approximately  628 
boats  wim  heads  is  a  reasonable 
average,  therefore,  the  ratio  of  boats 
with  MSpB  to  pumpout  facilities  is  126 
boats  peri  pumpout  facility,  plus  a 
mobile  ptvnpout  service. 

Comments  concerning  this  action  may 
be  filed  oa  or  before  September  24, 
1999.  Such  communications  should  be 
addressedlto  Wesley  B.  Crum,  Chief, 
Coastal  ati|d  Nonpoint  Source  Programs 
Section,  tlSEPA,  Region  4,  Sam  Nimn 
Federal  Center,  61  Forsyth  Street  SW, 
AUanta,  Giaorgia  30303-3104. 
Telephona  404-562-9352. 
John  H.  Hankinson,  Jr., 
Regional  Atlministrator,  Region  4. 
[FR  Doc.  g|9-22044  Filed  8-24-99;  8:45  am] 
MLUNQ  COM  aS60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-642S-2] 

Draft  Modiflcaftlon  Of  the  National 
Pollutant  Diaeharga  Elimination 
Syatam  (NPDES)  General  Pernitt  for 
Storm  Water  Diacharges  From 
Conatructlon  Activltiea 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Correction  of  Notice  of  draft 
modification  of  the  NPDES  general 
permit  reissuance  for  storm  water 
discharges  from  construction  activities. 

SUMMARY:  The  EPA,  Region  4.  published 
in  the  July  21, 1999  (64  FR  39136) 
Federal  Register,  a  proposed 
modification  of  die  general  permit  for 
the  discharge  of  storm  water  fi-om 
construction  activities,  issued  on  March 
31, 1998.  This  document  corrects  a 
typographical  error  in  the  dates  section. 
The  deadline  for  submitting  comments 
to  EPA  on  the  proposed  modification  is 
September  10, 1999.  The  proposed 
modification  is  not  changed  by  this 
notice  fi'om  the  proposal  in  the  Jidy  21, 
1999  Federal  Register. 

DATES:  Comments  on  the  proposed 
modification  must  be  received  or 
postmarked  by  September  10, 1999. 
ADDRESSES:  Notices  of  Intent  (NOIs) 
submitted  in  accordance  with  this 
permit  to  receive  coverage  imder  this 
permit  must  be  sent  to  Storm  Water 
Notice  of  Intent  (4203),  401  M  Street, 
SW.,  Washington,  DC  20460.  The 
complete  administrative  record  is 
available  £rom  the  U.S.  Environmental 
Protection  Agency,  Region  4,  Freedom 
of  Information  Officer,  61  Forsyth  St. 
SW.,  Adanta,  GA  30303.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Floyd  Wellborn,  telephone  number 
(404)  562-9296,  or  Mr.  Mike  Mitchell, 
telephone  number  (404)  562-9303,  or  at 
the  following  address:  United  States 
Environmental  Protection  Agency, 
Region  4,  Water  Management  Division, 
Surface  Water  Permits  Section,  AUanta 
Federal  Center,  61  Forsyth  StiBet  SW., 
Adanta,  GA  30303. 

Public  Comment  Period 

Public  comments  are  being  invited 
only  for  those  specific  modifications 
discussed  within  the  proposed 
modification  of  the  general  permit  for 
the  discharge  of  storm  water  from 
construction  activities,  which  was 
published  in  the  July  21, 1999  Federal 
Register.  The  public  should  send  their 
comments  to  the  Surface  Water  Permits 
Section,  Water  Management  Division, 


U.S.  EPA,  61  Forsyth  Street,  SW., 
Adanta,  GA  30303,  postmarked  by 
midnight  no  later  than  September  10. 
1999.  To  ensine  that  EPA  can  read, 
tmderstand,  and  therefore  properly 
respond  to  comments,  the  Agency 
requests  commenters  to  type  or  print  in 
ink  any  comments.  Each  comment 
should  cite  the  page  number  and,  where 
possible,  the  section(s)  and/or 
paragraph(s)  in  the  proposed  permitting 
actions  to  which  the  comment  relates. 
Commenters  should  use  a  separate 
paragraph  for  each  issue  discussed. 


State  Certification 

EPA  has  requested  certification  of  the 
proposed  permit  modification  to  the 
State  of  Florida  and  Indian  Tribes  where 
the  proposed  actions  would  be  efiiective. 
The  State  of  Florida  and  Tribes  will 
review  the  proposed  actions  to  ensure 
that  they  will  not  result  in  violations  of 
water  quality  criteria.  EPA  will  work 
with  the  State  and  Tribes  to  obtain  their 
certification  in  accordance  with  section 
401  of  the  Clean  Water  Act.  EPA  will 
prepare  certifications  for  Indian  lands 
where  there  is  no  approved  Tribe  or  any 
Tribes  which  have  not  established  water 
quality  standards. 

The  Coastal  Zone  Management  Act 
(CZMA)  requires  that  all  Federal 
licensing  and  permitting  actions  be 
reviewed  for  consistency  with  each 
approved  State  coastal  zone 
management  plan.  The  Federal 
Consistency  Act  requires  that  all  NPDES 
permits  be  reviewed  for  consistency 
with  the  Endangered  Species  Act  and 
the  National  Historic  Preservation  Act. 
EPA  has  also  initiated  these  reviews. 

Dated:  August  17,  1999. 
A.  Stanley  Meiburg, 

Acting  Regioncd  Administrator,  Region  4. 
(FR  Doc.  99-22046  Filed  8-24-99;  8:45  am] 
aajjMQ  cooE  tseo  so  v 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Agency  Information  Collection 
Activitiaa  Under  OMB  Review 

AGENCY:  Office  of  Science  and 
Technology  Policy 
ACTION:  Notice 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expectejl 
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cost  and  burden;  it  includes  the  actual 

data  collection  instrument. 

DATES:  Conunents  must  be  submitted  on 

or  before  September  19, 1999. 

FOR  FUimiER  INFORMATION  OR  A  COPY 

CONTACT:  Duncan  T.  Moore  at  the  Office 

for  Science  and  Technology  Policy 

(OSTP),  (202)  456-6032. 

SUPPLEMENTARY  INFORMATION: 

Title:  Office  of  Science  and 
Technology  Policy  Evaluation  of 
Performance  as  Required  Under  the 
Government  Performance  and  Results 
Act. 

Abstract:  This  notice  describes  a 
survey  that  will  be  conducted  by  the 
President's  Committee  of  Advisors  on 
Science  and  Technology  (PCAST)  to 
evaluate  the  performance  of  the  Office 
of  Science  and  Technology  Policy 
(OSTP),  as  required  under  the 
Government  Performance  Results  Act 
(GPRA). 

Respondents/Affected  Entities:  The 
public:  state  and  federal  government. 

Estimated  number  of  respondents: 
200. 

Estimated  Total  Annual  Burden  on  ■ 
Respondents:  100  hoius. 

Frequency  of  Collection:  Yearly. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  address:  Duncan  T. 
Moore,  Office  of  Science  and 
Technology  Policy,  Old  Executive  Office 
Building.  Room  423,  Washington,  DC 
20502. 

Dated:  August  19, 1999. 
BariMra  Ann  Fergnion, 

Administrative  Officer,  Office  of  Science  and 
Technology  Policy. 

{FR  Doc.  99-22014  Filed  8-20-99;  1:16  pm) 
■UMQ  COK  3170-01-P 


FEDERAL  MARITIME  COMMISSION 

NoHee  of  Agraemefit(e)  Hied 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  217-011673 
Title:  Space  Charter  Agreement  Between 

Kambara  Kisen  Co.,  Ltd.  and  Mariana 

Express  Liens  Limited 
Parties: 


Kambara  Kisen  Co.,  Ltd. 
Mariana  Express  Lines  Limited 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  to  one  another  in  the  trade 
between  Hong  Kong,  Taiwan,  and 
Southeast  Asia  and  ports  on  the 
islands  of  Guam,  Yap,  Saipan,  and 
Koror  and  inland  points  via  all  of  the 
above. 

Agreement  No.:  203-011674 

Title:  Amazon/Trade  Wind  Lines' 
Agreement 

Parties: 
Amazon  Lines  Ltd. 
Trade  Wind  Lines  Limited 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  establish  a 
vessel  sharing,  slot  charter  and  sailing 
arrangement  between  them,  to  engage 
in  joint  service  contract  activities  and, 
on  a  volimtary  non-binding  basis,  to 
discuss  and  agree  upon  tariff  rates  and 
conditions. 

Aareement  No.:  217-011675 

Title:  DSEN/EMC  Slot  Charter 
Agreement 

Parties: 
DSR-Senator  Lines  GmbH  PSEN) 
Evergreen  Marine  Corp.,  (Taiwan) 
Ltd. 

Synopsis:  The  proposed  Agreement 
permits  DSEN  to  sell  and  EMC  to 
purchase  slots  on  vessels  operated  by 
or  on  behalf  of  DSEN  in  the  trade 
between  the  U.S.  East  Coast  and  the 
Mediterranean  ports  of  Italy,  France 
and  Spain. 

Agreement  No.:  224-200865-004 

Title:  Oakland-Hanjin  Marine  Terminal 
Use  Agreement 

Parties: 
aty  of  Oakland:  Board  of  Port 

Commissioners 
Hanjin  Shipping  Company.  Ltd. 

Synopsis:  The  proposed  amendment 
extends  the  term  of  the  agreement 
through  December  31,  2000. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  August  20, 1999. 
Bryant  L.  VanBralde, 
Secretary. 
[FR  Doc.  99-22090  Filed  8-24-99;  8:45  amj 

BNJJNG  COOE  S730-01-H 


FEDERAL  MARITIME  COMMISSION 
[Doctot  No.  99-17] 

Imex  Shipping  Inc.— Poeeibie 
Violations  of  Sections  10(aM1)  and 
10(bM1)  of  ttie  Shipping  Act  of  1964; 
Investigation 

Notice  is  given  that  the  Commission, 
on  August  19, 1999,  served  an  Order  of 
Investigation  and  Hearing  on  Imex 
Shipping  Inc.  ("Imex"),  a  tariffed  and 
bonded  non-vessel  operating  common 


carrier.  The  Order  institutes  a  formal 
investigation  to  determine  whether  Imex 
violated  sections  10(a)(1)  and  10(b)(1)  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
sections  1709  (a)(1)  and  (b)(1),  by 
receiving  rebates  firom  a  vessel-operating 
common  carrier  in  the  trade  between  the 
United  States  and  South  America,  and 
assessing  and  collecting  rates  which  did 
not  appear  in  Imex's  tariff.  Should 
violations  be  foimd,  the  proceeding  will 
deterHuine  whether  to  impose  civil 
penalties,  suspend  Imex's.tariff, 
suspend  or  revoke  its  license,  and  issue 
a  cease  and  desist  order.  The  full  text  of 
the  Order  may  be  viewed  on  the 
Commission's  home  page  at 
www.fmc.gov,  or  at  the  Office  of  the 
Secretary,  Room  1046,  800  N.  Capitol 
Street,  NW,  Washington,  DC.  Any 
person  may  file  a  petition  for  leave  to 
intervene  in  accordance  with  46  CFR 
502.72. 

Dated:  August  20, 1999. 
Bryant  L.  Vi^nBralde, 
Secretary. 

[FR  Doc.  99-22089  Filed  8-24-99;  8:45  am] 
BILLMQ  COOE  «730-«1-H 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
ActhfiUes;  Proposed  Collection: 
Comment  Reqiiest 

agency:  Federal  Trade  Commission 
(FTC). 

ACTION:  Notice. 

summary:  On  June  1, 1999,  the  President 
of  the  United  States  requested  that  the 
Federal  Trade  Commission  and  the 
Department  of  Justice  conduct  a  study 
on  the  marketing  practices  of  the 
entertainment  industry  to  determine 
whether  and  to  what  extent  the  industry 
markets  age-restricted  violent  material 
to  children.  Before  gathering  this 
information,  the  FTC  is  soliciting  public 
comments  on  proposed  information 
requests  to  members  of  the  following 
industries:  (1)  Motion  picture;  (2) 
recording;  and  (3)  video,  personal 
computer,  and  coin  operated  games.  The 
FTC  also  is  soliciting  public  comments 
on  proposed  consumer  research. 
Comments  will  be  considered  before  the 
FTC  submits  a  request  for  Office  of 
Management  and  Budget  (OMB)  review 
under  the  Paperwork  Reduction  Act. 

DATES:  Comments  must  be  submitted  on 
or  before  October  25, 1999. 

ADDRESSES:  Send  written  comments  to 
Secretary,  Federal  Trade  Commission, 
Room  H-159,  600  Pennsylvania 
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I  Avenue,  flW,  Washington,  DC  20580,  or 
Iby  e-mail  to  <entstudy@ftc.gov>.  The 
submissioiiis  should  include  the 
submitter's  name,  address,  telephone 
number,  and  ,  if  available,  FAX  number 
and  e-mail  address.  All  submissions 
should  be  <:aptioned  "Entertainment 
Industry  S^dy"-FTC  File  No. 
P994511.'^ 

FOR  FURTMR  MFORMATION  CONTACT: 
Requests  vir  additional  information 
should  be!  Addressed  to  Sally  Forman 
Pitofsky,  Ajttomey,  Division  of  Financial 
Practices,  i^iueau  of  Consiuner 
Protection,  Federal  Trade  Commission, 
600  Pennsylvania  Avenue,  NW. 
I  Washington,  DC  20580.  Telephone: 
(202)  326-3318,  E-mail 
<spitofsky^c.gov>. 

SUPPLEME^ARY  INroRMATION:  The  FTC 
invites  comments  on:  (1)  Whether  the 
proposed  qoUections  of  information  are 
necessary  j|or  the  proper  performance  of 
the  functions  of  the  FTC,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
FTC's  estiitiate  of  the  burden  of  the 
proposed  fdoUections  of  information;  (3) 
ways  to  euiance  the  quality,  utility,  and 
clarity  of  qke  information  to  be 
collected;  ^d  (4)  ways  to  minimize  the 
burden  ofcoUecting  information  on 
those  whd  are  to  respon'd,  including 
through  tlie  use  of  appropriate 
automated^  electronic,  mechanical,  or 
other  teclMological  collection 
technique|s  or  other  forms  of  information 
technologjyf;,  e.g.,  permitting  electronic 
submissiqa  of  responses.  The  FTC  will 
submit  the  proposed  information 
coUectionj  requirements  to  0MB  for 
review,  as  required  by  the  Paperwork 
Reduction  jAct  of  1995  (44  U.S.C. 
Chapter  3sl  as  amended). 

A.  Survey  of  the  Motion  Picture, 
Recordin^^  and  Video  Game  Industries 

1.  Descripl^on  of  the  Collection  of 
Informati^ti  and  Proposed  Use 

The  FTC|  proposes  to  send 
informatioti  requests  to  approximately 
60  to  75  members  of  the  motion  picture 
industry,  t^e  recording  industry,  and 
the  video,!  personal  computer,  and  coin 
operated  game  industry  ("industry 
members  )  to  examine:  (1)  The 
voluntary  systems  used  by  industry 
members  io  rate  or  designate  violent  ' 
content  ijni  movies,  recordings,  and 
video  or  computer  games;  (2)  how 
industry  members  market  or  advertise 
movies,  recordings,  and  video  or 
computer  ^ames  with  violent  content; 
and  (3)  whether  industry  members  have 
policies  or  procedures  to  restrict  access 
by  childreiii  or  teenagers  imder  18  to 
movies,  r^ordings,  and  video  or 
computer  (games  having  violent  content. 


The  information  sought  will  be  obtained 
by  interviews  and  document  requests. 
The  information  will  be  sought  on  a 
voluntary  basis,  although  the  FTC  has 
authority  to  compel  production  of  this 
information  under  Section  6(b)  of  the 
FTC  Act,  15  U.S.C.  46(b). 

2.  Estimated  Hours  Burden 

a.  Interviews 

Staff  will  conduct  initial  and  follow- 
up  interviews  with  individual  industry 
members.  The  interviews  will  focus  on 
the  subject  areas  (1) — (3)  above.  The 
interviews  shoidd  total  no  more  than  20 
hours  for  each  industry  member,  for  a 
maximum  total  of  approximately  1,500 
hours. 

b.  Docimient  Requests 

Staff  will  also  ask  each  industry 
member  to  submit  docimients  relating  to 
the  above  subject  areas.  Because  the 
members  within  each  of  the  industries 
will  necessarily  vary  in  size,  we  have 
provided  a  range  of  the  estimated  hoiu-s 
burden.  This  range  is  between  225  hoiu-s 
and  450  hours  per  member  depending 
on  the  size  of  each.  The  total  estimated 
burden  of  producing  such  documents 
per  member  is  based  on  the  following: 
Organize  document  retrieval — 25-50     . 

hoiu-s 
Identify  requested  information — 100- 

200  hours 
Retrieve  responsive  information — 50- 

100  hoiu-s 
Copy  requested  information — 50-100 

hours 

Thus,  the  cumulative  hours  burden  to 
produce  documents  sought  will  be 
between:  16,875  (225  hours  x  75 
members)  to  33,750  (450  hoius  x  75 
members) 

3.  Estimated  Cost  Burden 

a.  Interviews 

We  have  assumed  that  mid- 
management  level  personnel  will 
handle  the  responses  to  interviews  and 
have  applied  an  average  hourly  wage  of 
$150/hour  for  their  labor.  Thus,  the  total 
cost  per  member  for  the  interviews 
should  not  exceed  $3,000  or  $225,000 
for  the  75  respondents.  Staff  further 
estimates  that  the  capital  costs 
associated  with  the  industry  interviews 
are  minimal.  The  interviews  are  likely 
to  requireno  capital  expenditiues. 

b.  Document  Production 

It  is  not  possible  to  calculate  with 
precision  labor  costs  associated  with 
this  document  production  as  they  entail 
varying  compensation  levels  of 
management,  and/or  support  staff 
among  many  companies  of  different 
sizes  and  in  different  industries. 


Individuals  among  some  or  all  of  those 
labor  categories  may  be  involved  in  the 
information  collection  process. 
Nonetheless,  we  have  assumed  that 
mid-management  level  personnel  will 
handle  most  of  the  tasks  involved  in 
gathering  and  producing  responsive 
information,  and  have  applied  an 
average  hourly  wage  of  $150/hoiu-  for 
their  labor.  We  also  have  applied  an 
average  hourly  wage  of  $10  for  the  labor 
of  clerical  employees  who  will  copy  the 
responsive  materials.  Thus,  the  total 
labor  cost  per  member  should  range 
between  $26,750  and  $53,500  per 
member  depending  on  the  size  of  each: 

$26,750  (175  hours  to  assemble  and 
review  the  production  x  $150  per  hour 
+50  hours  for  copying  x  $10  per  hour) 
to  $53,500  (350  hoiu«  to  assemble  and 
review  the  production  x  $150  per  hour 
+  100  hours  for  copying  x  $10  per  hour). 

Accordingly,  the  total  labor  costs  for 
the  75  members  should  range  between 
approximately  $2  million  and  $4 
million. 

Staff  estimates  that  the  capital  or 
other  non-labor  costs  associated  with 
the  information  requests  are  minimal. 
While  the  information  requests  may 
necessitate  that  industry  members  store 
copies  of  the  requested  information 
provided  to  the  Commission,  industry 
members  should  already  have  in  place 
the  means  to  do  so.  Even  if  an  industry 
member  should  find  it  necessary  to 
purchase  a  storage  device — which 
conceivably  might  be  served  by  a 
cardboard  box  or  comparable  item — the 
cost  of  any  such  device  annualized  over 
its  useful  life  likely  woidd  be  very 
minimal.  In  addition,  industry  members 
may  have  to  purchase  office  supplies 
such  as  file  folders,  computer  diskettes, 
photocopier  toner,  or  paper  in  order  to 
comply  with  the  Commission's 
information  requests.  Staff  estimates 
that  each  industry  member  would  spend 
$500  for  such  costs  regarding  the 
information  requests,  for  a  total 
additional  non-labor  cost  burden  of 
$37,500  ($500  X  75  members).  ^^ 

B.  Consumer  Research 

1.  Description  of  the  Collection  of 
Information  and  Proposed  Use 

The  FTC  also  proposes  to  conduct 
focus  groups  of  150  children  between 
the  ages  of  13  and  16.  and  siurey  1,000 
parents  having  a  child  between  the  ages 
of  7  and  17  in  order  to  gather  specific 
information  on  their  perceptions  of  the 
entertainment  rating  or  labeling 
systems.  This  information  will  be 
collected  on  a  voluntary  basis,  and  the 
identities  of  the  consumers  will  remain 
confidential.  The  FTC  will  contract  with 
a  consumer  research  firm  to  identify 
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consumers  and  conduct  the  focus 
groups  and  the  survey.  The  results  will 
assist  the  FTC  in  determining  whether 
and  how  consiuners  use  the  rating  or 
labeling  systems  of  the  motion  picture, 
recording,  and  video,  computer,  and 
coin  operated  game  indiistries. 

2.  Estimated  Hours  Burden 

The  FTC  wlU  contract  with  a  survey 
firm  to:  (1)  Identify  and  conduct  focus 
groups  on  150  children  between  the 
ages  of  13  and  16;  and  (2)  identify  and 
survey  1,000  parents  with  children 
between  the  ages  of  7  and  17.  For  the 
focus  groups,  the  contractor  will 
identify  respondents  either  by  drawing 
names  from  a  pre-assembled  teen  list  or 
by  conducting  telephone  screening 
within  the  general  population.  If 
telephone  screening,  the  contractor 
would  contact  parents  and  ask  whether 
a  child  in  the  household  between  the 
ages  of  13  and  16  will  participate  in  a 
focus  group.  Staff  estimates  that  the 
screener  will  be  asked  of  approximately 
2,500  respondents  in  order  to  obtain  a 
large  enough  random  sample  for  the 
focus  groups. 

For  the  parental  telephone  survey,  the 
contractor  will  first  identify  respondents 
using  a  screening  question  in  its 
monthly  omnibus  telephone  survey  and 
then  ask  whether  respondents,  with  a 
child  between  the  ages  of  7  and  17. 
would  participate  in  the  survey. 
Allowing  for  non-response,  the  screener 
question  will  be  asked  of  approximately 
3.500  respondents,  as  screening  that 
number  will  provide  a  large  enough 
random  sample  for  this  survey. 


The  FTC  staff  estimates  that  the 
screening  for  the  focus  groups  and  the 
survey  will  consiune  no  more  than  two 
minutes  of  each  respondent's  time. 
Thus,  ciunulatively,  screening  should 
require  approximately  200  hours  (6,000 
total  respondents  x  2  minutes  for  each). 

The  FTC  will  pretest  the  parental 
survey  on  24  respondents  to  ensure  that 
aU  questions  are  easily  imderstood.  This 
pretest  will  take  approximately  15 
minutes  per  person.  The  hours  binden 
imposed  by  the  pretest  will  be 
approximately  6  hours  (24  respondents 
X  15  minutes  per  survey).  Participating 
in  the  focus  groups  will  take 
approximately  one  hour  per  respondent, 
with  a  total  burden  of  150  hours. 
Answering  the  parental  survey  will 
impose  a  burden  per  respondent  of 
approximately  15  minutes,  totaling  250 
hours  for  all  respondents  to  the  survey 
(1,000  respondents  x  15  minutes  per 
survey).  Thus,  total  hours  burden 
attributable  to  the  consiuner  research 
will  approximate  606  hours  (200  -f  6  + 
150  -I-  250). 

3.  Estimated  Cost  Burden 

The  cost  per  respondent  should  be 
negligible.  Participation  is  voluntary, 
and  Mrill  not  require  any  labor 
expenditures  by  respondents.  There  are 
no  capital,  start-up,  operation, 
maintenance,  or  other  similar  costs  to 
the  respondents. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
(FR  Doc.  99-22016  Filed  8-24-99;  8:45  am] 
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Annual  Burden  Estimates 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
FamillM 

SulMnission  for  0MB  Raviaw; 
Comment  Roqu— t 

Title:  Runaway  and  Homeless  Youth 
Management  Information  System 
(RHYMIS). 

OAfflAfo.;  0970-0123. 

Description:  In  the  Runaway  and 
Homeless  Youth  Act  (42  U.S.C.  5701  et 
seq.)  Congress  mandated  that  the 
Department  of  Health  and  Hiunan 
Services  (HHS)  report  regularly  on  the 
status  of  HHS-funded  programs  serving 
ninaway  and  homeless  youth. 
Organizations  funded  under  the 
Rtmaway  and  Homeless  Youth  program 
are  required  by  statute  (42  U.S.C.  5712, 
42  U.S.C.  5714-2)  to  meet  several  data 
coUection  and  reporting  requirements, 
including  maintaining  client  statistical    ■ 
records  and  submitting  annual  program 
reports  regarding  the  profile  of  the 
youth  and  families  served  and  the 
services  provided  to  them.  The  RHYMIS 
data  supports  these  organizations  as 
they  carry  out  a  variety  of  integrated, 
ongoing  responsibilities  and  projects, 
including  legislative  reporting 
requirements,  planning  and  public 
policy  development  for  runaway  and 
homeless  youth  programs, 
accountability  monitoring,  program 
management,  research,  and  evaluation. 

Respondents:  Not-for-profit 
institutions. 


Instrument 


Youth  Program  Status 

Youth  Profile  

Agency  Profile _ 

Program  Profile 

Staff  Profile  

Coordirtatjng  Agency  _ 

Community  Education „ 

Promotional/lnstructiortal  Kteterial 
Data  Transfer 


Numt)er  of  re- 
spondents 


400 
400 
400 
400 
400 
400 
400 
400 
400 


Numt>er  of  re- 
sponses per 
respondent 


185 
185 
1 
3 
8 
3 
5 
2 
4 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


7.400 

59,200 

40 

600 

1600 

360 

600 

160 

800 


Estimated  Total  Annual  Burden 
Hours:  70,760. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Information  Services.  Division  of 
Information  Resource  Management 
Services.  370  L'Enfant  Promenade.  S.W., 


Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
vrithin  30  days  of  publication.  Written 


comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project.  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
ACF  Desk  Officer. 


Dated:  AiUgus 
Bob  SargisL ; 
Acting  RefMrts  ( 
[FR  Doc.  99i-22( 
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40 
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1600 
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dations  for  the 
lection  should 
owing:  Office 
Bt,  Paperwork 
th  Street, 
0503,  Attn: 


Dated:  AjOgust  19,  1999. 
Bob  SargisL ; 

Acting  RejMrts  Clearance  Officer. 
[FR  Doc.  9ei-22026  Filed  8-24-99;  8:45  am) 
BILLING  COqfl  41M-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adnrinisthrtion  for  Children  and 
FamlilM  I 

Grant  to  <  3ity  of  Newark,  New  Jeraey 
ACF/ACVf/CB-99-08 

istration  on  Children, 
Families,  ACF,  DHHS. 
tice  of  award. 


AGENCY 
Youthen 
ACTION:  h 


summary:  Notice  is  hereby  given  that 
ACYF  wiU  award  grant  hinds  without 
competiti(in  to  the  City  of  Newark,  New 
Jersey.  This  grant  is  a  sole  source  award 
which  wj(Il  support  a  pilot  program 
entitled  t^^wark  KIDS  which  seeks  to 
assist  chi^^n  affected  by  domestic 
violence.  I  lliis  award  is  made 
noncompetitively  after  out  review  of  a 
proposal  by  the  City  for  a  program 
which  pr^ents  a  imique  opportunity  to 
produce  meaningful  and  useful  results 
in  an  are^  of  significant  interest  to  ACF. 

The  N^ark  KIDS  project  is  expected 
to  assist  children  affected  by  domestic 
violence  by  helping  them  to  access 
appropriate  resources.  The  project 
proposes  to  test  a  model  of  service 
delivery  ^i^r  children  who  would  not 
ordinarily  be  removed  from  their  homes 
built  on  ijutensive  case  management 
with  weli-dntegrated  wrap-around 
communi^-based  services.  The  training 
and  treatiAent  components  of  the  model 
will  be  coordinated  by  a  local  university 
or  imivetistity  hospital. 

The  project  also  includes  an 
evaluatiaQ  component  that  will  be 
managed  by  a  university  partner.  We 
therefore;  expect  the  project  to  generate 
findings  which  will  allow  us  to  assess 
the  benems  of  the  model  used,  and 
which  vtrill  help  us  to  determine 
whether  i)ie  Newark  KIDS  program  can 
serve  as  9  model  for  possible  replication 
in  other  locations. 

The  project  period  will  be  for  24 
months,  lieginning  September  30, 1999 
and  endi|^  September  29,  2001.  The 
grantee  v^  be  awarded  $200,000  for 
use  duri^t  the  first  twelve  months  of  the 
project  period  be  awarded  additional 
noncompetive  continuation  funding  of 
up  to  $200,000  depending  on  the 
availability  of  funds,  satisfactory 
performapice  by  the  grantee,  and  a 
determinl^tion  that  such  continued 
funding  Would  be  in  the  best  interest  of 
the  goven  iment. 


Authority:  This  award  will  be  made 
pursuant  to  the  Child  Abuse  Prevention  and 
Treatment  Act,  U.S.C.  5106.  (CFDA  93.670) 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Flanzer,  Childrens's  Bureau, 
Administration  on  Children,  Youth  and 
Families,  330  C  Street.  SW,  Room  2429, 
Washington,  DC  20447;  Telephone: 
(202) 205-8914. 

Dated:  August  19. 1999. 
Patricia  Montoya, 

Commissioner,  Administration  on  Children, 

Youth  and  Families. 

[FR  Doc.  99-22091  Filed  8-24-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-2607] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Hearing  Aid 
Devices:  Professional  and  Patient 
Package  Labeling  and  Conditions  for 
Sale 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the  " 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reporting  and  recordkeeping 
requirements  relating  to  the 
manu&cture  and  distribution  of  hearing 
aid  devices. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  25, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  F^^al 
agencies  must  obtain  approval  tooi  the 
Office  nf  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
fimctions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accinacy  of  FDA's  estimate  of  the 
burdens  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  appropriate  automated  collection 
techniques,  when  appropriate,  and  other 
-forms  of  information  technology. 

Hearing  Aid  Devices:  Professional  and 
Patient  Package  Labeling  and 
Conditions  for  Sale— 21  CFR  801.420 
and  801.421  (OMB  Control  No.  0910- 
0171 — ^Extension) 

Under  section  520(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
3B0j(e)),  the  Secretary  of  the  Department 
of  Health  and  Human  Services  may, 
under  certain  conditions,  require  by 
regulation  that  a  device  be  restricted  to 
sale,  distribution,  or  use  only  upon 
authorization  of  a  licensed  practitioner 
or  upon  other  prescribed  conditions. 
Sections  801.420  and  801.421  (21  CFR 
801.420  and  801.42^  implemeiit  this 
authority  for  hearing  aids,  which  are 
restricted  devices.  The  regulations 
require  that  the  manufactxuer  or 
distributor  provide  to  the  user  data 
useful  in  selecting,  fitting,  and  checking 
the  performance  of  a  hearing  aid 
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through  distribution  of  a  user 
instructional  brochure.  The  user 
instructional  brochure  must  also  contain 
technical  data  about  the  device, 
instructions  for  its  use,  maintenance 
and  care,  a  warning  statement,  a  notice 
about  the  medical  evaluation 
requirement,  and  a  statement  if  the  aid 
is  rebuilt  or  used. 

Hearing  aid  dispensers  are  required  to 
provide  the  prospective  user,  before  the 
sale  of  a  hearing  aid,  with  a  copy  of  the 
user  instructional  brochure  for  the 
hearing  aid  model  that  has  been,  or  may 
be,  selected  for  the  prospective  user  and 
to  review  the  contents  of  the  brochure 
with  the  buyer.  In  addition,  upon 
request  by  an  individual  who  is 
considering  the  purchase  of  a  hearing 
aid,  the  dispenser  is  required  to  provide 
a  copy  of  the  user  instructional  brochiue 
for  that  model  hearing  aid  or  the  name 
and  address  or  telephone  number  of  the 
manufacturer  or  distributor  from  whom 
a  user  instructional  brochure  for  the 
hearing  aid  may  be  obtained.  Under 


conditions  of  sale  of  hearing  aid 
devices,  manufacturers  or  distributors 
shall  provide  sufficient  copies  of  the 
user  instructional  brochure  to  sellers  for 
distribution  to  users  and  prospective 
users  and  provide  a  copy  of  the  user 
instructional  brochure  to  any  health 
care  professional,  user,  or  prospective 
users  who  request  a  copy  in  writing. 
The  regulations  also  require  that  the 
patient  provide  a  written  statement  that 
he  or  she  has  undergone  a  medical 
evaluation  within  the  previous  6 
months  before  the  hearing  aid  is 
dispensed,  although  informed  adults 
may  waive  the  medical  evaluation 
requirement  by  signing  a  written 
statement.  Finally,  the  regulation 
requires  that  the  dispenser  retain  for  3 
years  copies  of  all  physician  statements 
or  any  waivers  of  medical  evaluations. 

The  information  obtained  through  this 
collection  of  information  is  used  by 
FDA  to  ensure  that  hearing  aids  are  sold 
and  used  in  a  way  consistent  with  the 
public  health. 


The  information  contained  in  the  user 
instructional  brochure  is  intended  not 
only  for  the  hearing  aid  user  but  also  for 
the  physician,  audiologist,  and 
dispenser.  The  data  is  used  by  these 
health  care  professionals  to  evaluate  the 
suitability  of  a  hearing  aid,  to  permit 
proper  fitting  of  it,  and  to  facilitate 
repairs.  The  data  also  permits  the 
comparison  of  the  performance 
characteristics  of  various  hearing  aids. 
Noncompliance  could  result  in  a 
substantial  risk  to  the  hearing  impaired 
because  the  physician,  audiologist,  or 
dispenser  would  not  have  sufficient 
data  to  match  the  aid  to  the  needs  of  the 
user. 

The  respondents  to  this  collection  of 
information  are  hearing  aid 
manufectiuers,  distributors,  dispensers, 
health  care  professionals,  or  other  for- 
profit  organizations. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annua)  Re- 
sponses 

Hours  per 
Response 

Total  Hours 

801.420(c) 
801.421(b) 
801.421(c) 
Total 

40 
9,900 
9,900 

24 

162 

5 

960 

1,600.000 

49,700 

102 
0.30 
0.17 

97,920 

480,000 

8,449 

586,369 

^  There  are  rw  capital  ooets  or  operating  and  maintenance  costs  assoctated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden' 

21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

801.421(d) 
Total 

9.900 

62 

1.600.000 

0.25 

400,000 
400,000 

'  There  are  no  capital  costs  or  operating  arxJ  maintenance  costs  associated  with  this  collection  of  information. 


Section  801.420(c)  estimate  assumes 
that  40  hearing  aid  manufacturers  or 
distributors  each  will  distribute  5 
difiiorent  models  of  hearing  aids.  Thus, 
the  40  hearing  aid  manufacturers  or 
distributors  will  provide  5  different  user 
instructional  brochures  to  sellers  for 
distribution  to  prospective  users  and 
users.  The  completion  of  each  user 
instructional  brochure  is  estimated  to 
require  102  staff  hours. 

aection  801.421(b)  estimate  assumes 
that  9,900  hearing  aid  dispensers  will 
have  162  sales  annually.  For  all  such 
sales,  the  dispenser  must  provide  the 
prospective  user  a  copy  of  the  user 
instructional  brochure  and  the 
opportunity  to  read  and  review  the 
contents  with  him  or  her  orally,  or  in 
the  predominant  method  used  diuing 


the  sale.  FDA  estimates  that  this 
exchange  will  involve  .30  staff  hours. 

Section  801. 421  (c)  estimate  assumes 
that  40  hearing  aid  manufacturers  or 
distributors  and  9,900  dispensers  will 
provide  copies  of  the  user  instructional 
brochure  to  any  health  care 
professional,  user,  or  prospective  user 
who  requests  a  copy  in  writing.  It  is 
estimated  that  five  written  requests  for 
copies  of  the  brochures  will  be  received 
by  each  hearing  aid  manufacturer  or 
distributor  and  dispenser  annually.  It  is 
estimated  that  each  request  for  a 
brochure  will  take  .  1 7  staff  hours  to 
complete.  This  effort  consists  of  the 
hearing  aid  manufacturer  or  distributor 
or  hearing  aid  dispenser  locating  the 
appropriate  user  instructional  brochure 


for  the  specific  model  and  mailing  the 
brochiue  to  the  requester. 

Section  801.421(d)  recordkeeping 
estimate  assumes  that  9,900  hearing  aid 
dispensers  will  each  retain  162  records. 
Each  record  dociunents  the  dispensing 
of  a  hearing  aid  to  a  hearing  aid  user. 
The  recordkeeping  entry  is  estimated  to 
require  0.25  staff  hours. 

Dated:  August  18, 1999. 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning  and  Legislation. 
[FR  Doc.  99-21964  Filed  a-24-99;  8:45  am] 
BtUMG  CODE  41«0-01-F 
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DEPART  iENT  OF  HEALTH  AND 
HUMAN  ^MVICES 

Food  and  iDrug  Administration 
[Docket  Noi  99f4-2549] 

Agency  Information  Collection 
Actlvitie^s  Proposed  Collection; 
Comment  IRequest;  Cosmetic  Product 
Voluntary  Reporting  Program; 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Is|(^tice;  correction. 

I : if.  .  ,  , 

SUMMAftvi  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  9^  August  9, 1999  (64  FR 
43188).  itie  document  announced  thai  d 
proposed  Collection  of  information  had 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995.  The  document 
was  published  with  an  incorrect  docket 
number.  This  document  corrects  that 
error.       1 

DATES:  August  25,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  Di  Caldwell,  Office  of  Policy 
(HF-27).  Pood  and  Drug 
Administfation,  5600  Fishers  Lane, 
RockvilleLJMD  20857,  301-827-7010. 
SUPPLEM^ARY  INFORMATION:  In  the  FR 
Doc.  99-^1)359,  appearing  on  page 
1 43188  in  me  Federal  Register  of 
Monday,  August  9,  1999,  the  following 
correction  is  made: 

On  pag^43188i  in  the  first  column, 
"[Docket  No.  99N-0185]"  is  corrected  to 
read  "[Dckjket  No.  99N-2549]". 

Dated:  August  18, 1999. 
I  William  K;  Hubbard, 

Senior  Assxiate  Commissioner  for  Policy. 
I  Planning  a  nd  Legislation. 
[FR  Doc.  9i-21967  Filed  8-24-99:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  N<>;  99D-0297] 

Agency  Information  Collection 
Activities;:  Submission  for  0MB 
Review;  (iomment  Request;  Draft 
Guidance  for  Industry  on  Formal 
Dispute  Resolution;  Appeals  Above 
the  Division  Level 

AGENCY:  i^^od  and  Drug  Administration. 

HHS. 

ACTION:  Ni^tice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoiucing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  September 
24, 1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  {HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Title:  Draft  Guidance  for  Industry  on 
Formal  Dispute  Resolution;  Appeals 
Above  the  Division  Level 

Description:  FDA  is  issuing  a  draft 
guidance  on  the  process  for  formally 
resolving  scientific  and  procedural 
disputes  in  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  and  the 
Center  for  Biological  Evaluation  and 
Research  (CBER)  that  cannot  be  resolved 
at  the  division  level.  The  draft  guidance 
describes  procedures  for  formally 
appealing  such  disputes  to  the  office  or 
center  level  and  for  submitting 
information  to  assist  center  officials  in 
resolving  the  issue(s)  presented.  The 
draft  guidance  provides  information  on 
how  the  agency  will  interpret  and  apply 
provisions  of  the  existing  regulations 
regarding  internal  agency  review  of 
decisions  (§  10.75  (21  CFR  10.75))  and 
dispute  resolution  diu'ing  the 
investigational  new  drug  (IND)  process 
(21  CFR  312.48)  and  the  new  drug 
application  (NDA)/abbreviated  new 
drug  application  (ANDA)  process  (21 
CFR  314.103).  In  addition,  the  draft 
guidance  provides  information  on  how 
the  agency  will  interpret  and  apply  the 
specific  Prescription  Drug  User  Fee  Act 
of  1992  (PDUFA)  (Public  Law  102-571) 
goals  for  major  dispute  resolution 
associated  with  the  development  and 
review  of  PDUFA  products. 

Existing  regulations,  which  appear 
primarily  in  parts  10,  312,  and  314  (21 
CFR  parts  10,  312,  and  314),  establish 
procedures  for  the  resolution  of 


scientific  and  procedural  disputes 
between  interested  persons  and  the 
agency,  CDER,  and  CBER.  All  agency 
decisions  on  such  matters  are  based  on 
information  in  the  administrative  file 
(§  10.75(d)).  In  general,  the  information 
in  an  administrative  file  is  collected 
under  existing  regulations  in  parts  312 
(OMB  Control  No.  0910-0001),  314 
(OMB  Control  No.  0910-0014),  and  part 
601  (21  CFR  part  601)  (OMB  Control  No. 
0910-0315),  which  specify  the 
information  that  manufacturers  must 
submit  so  that  FDA  may  properly 
evaluate  the  safety  and  effectiveness  of 
drugs  and  biological  products.  This 
information  is  usually  submitted  as  part 
of  an  IND,  NDA,  or  biologies  license 
application  (BLA),  or  as  a  supplement  to 
an  approved  application.  While  FDA 
already  possesses  in  the  admiaisliative 
file  the  information  that  would  form  the 
basis  of  a  decision  on  a  matter  in 
dispute  resolution,  the  submission  of 
particular  information  regarding  the 
request  itself  and  the  data  and 
information  relied  on  by  the  requester  in 
the  appeal  would  facilitate  timely 
resolution  of  the  dispute.  The  draft 
guidance  describes  the  following 
collection  of  information  not  expressly 
specified  under  existing  regulations: 
The  submission  of  the  request  for 
dispute  resolution  as  an  amendment  to 
the  application  for  the  underlying 
product,  including  the  submission  of 
supporting  information  with  the  request 
for  dispute  resolution. 

Agency  regulations  (§  §  312.23(ll)(d), 
314.50,  314.94.  and  601.2)  state  that 
information  provided  to  the  agency  as 
part  of  an  IND,  NDA,  ANDA,  or  BLA  is 
to  be  submitted  in  triplicate  and  with  an 
appropriate  cover  form.  Form  FDA  1571 
must  accompany  submissions  under 
IND's,  and  Form  FDA  356h  must 
accompany  submissions  under  NDA's, 
ANDA's,  and  BLA's.  Both  forms  have 
valid  OMB  control  numbers  as  follows: 
Form  FDA  1571.  OMB  Control  No. 
0910-0014,  expires  December  31.  1999; 
and  Form  FDA  356h.  OMB  Control  No. 
0910-0338.  expires  April  30.  2000. 

In  the  draft  guidance.  CDER  and  CBER 
ask  that  a  request  for  formal  dispute 
resolution  be  submitted  as  an 
amendment  to  the  application  for  the 
underlying  product  and  that  it  be 
submitted  to  the  agency  in  triplicate 
with  the  appropriate  form  attached, 
either  Form  FDA  1571  or  Fonh  FDA 
356h.  The  agency  recommends  that  a 
request  be  submitted  as  an  amendment 
in  this  manner  for  two  reasons:  To 
ensure  that  each  request  is  kept  in  the 
administrative  file  with  the  entire 
underlying  application  and  to  ensure 
that  pertinent  information  about  the 
request  is  entered  into  the  appropriate 
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tracking  data  bases.  Use  of  the 
information  in  the  agency's  tracking 
data  bases  enables  the  appropriate 
agency  official  to  monitor  progress  on 
the  resolution  of  the  dispute  and  to 
ensure  that  appropriate  steps  will  be 
taken  in  a  timely  manner. 

CDER  and  CBER  have  determined  and 
the  draft  guidance  recommends  that  the 
following  information  should  be 
submitted  to  the  appropriate  center  with 
each  request  for  dispute  resolution  so 
that  the  Center  may  quickly  and 
efficiently  respond  to  the  request: 

•  A  brief  but  comprehensive  statement 
of  each  issue  to  be  resolved,  including 

a  description  of  the  issue,  the  nature  of 
the  issue  (i.e.,  scientific,  procedural,  or 
both),  possible  solutions  based  on 
information  in  the  admini.strativn  file, 
whether  informal  dispute  resolution 
was  sought  prior  to  the  formal  appeal, 
whether  advisory  committee  review  is 
sought,  and  the  expected  outcome; 

•  A  statement  identifying  the  review 
division/office  that  issued  the  original 
decision  on  the  matter  and,  if 
applicable,  the  last  agency  official  that 
attempted  to  formaUy  resolve  the 
matter; 

•  A  list  of  documents  in  the 
administrative  file,  or  additional  copies 
of  such  docimients,  that  are  deemed 
necessary  for  resolution  of  the  issue(s); 
and 

•  A  statement  that  the  previous 
supervisory  level  has  already  had  the 
opportimity  to  review  all  of  the  material 
relied  on  for  dispute  resolution.  The 
information  that  the  agency  suggests 
submitting  with  a  formal  request  for 
dispute  resolution  consists  of :  (1) 
Statements  describing  the  issue  firom  the 
perspective  of  the  person  with  a 
dispute,  (2)  brief  statements  describing 
the  history  of  the  matter,  and  (3) 
documents  previously  submitted  to  FDA 
imder  an  OMB  approved  collection  of 
information  (see  previous  discussion). 


Based  on  FDA's  experience  with 
dispute  resolution,  the  agency  expects 
that  most  persons  seeking  formal 
dispute  resolution  will  have  gathered 
the  materials  listed  previously  when 
identifying  the  existence  of  a  dispute 
with  the  agency.  Consequently,  FDA 
anticipates  that  the  collection  of 
information  attributed  solely  to  the 
gmdance  will  be  minimal. 

Description  of  Respondents:  A 
sponsor,  applicant,  or  manufacturer  of  a 
drug  or  biologic  product  regulated  by 
the  agency  under  the  act  or  section  351 
of  the  Public  Health  Service  Act  who 
requests  formal  resolution  of  a  scientific 
or  procedural  dispute. 

Burden  Estimate:  Table  1  of  this 
dociunent  provides  an  estimate  of  the 
annual  reporting  burden  for  requests  for 
dispute  resolution.  In  fiscal  year  (FY) 
1998,  39  sponsors  and  applicants 
(respondents)  submitted  requests  for 
formal  dispute  resolution  to  CDER  and 
12  respondents  submitted  requests  for 
formal  dispute  resolution  to  CBER  . 
Although  the  procedures  for  requesting 
formal  dispute  resolution  that  are  set 
forth  in  the  draft  guidance  were  not  in 
place  in  FY  1998,  FDA  estimates  that 
the  number  of  respondents  who  woidd 
submit  requests  for  dispute  resolution 
under  the  guidance  would  remain  the 
same.  The  total  annual  responses  are  the 
total  number  of  requests  submitted  to 
CDER  and  CBER  in  1  year,  including 
requests  for  dispute  resolution  that  a 
single  respondent  submits  more  than 
one  time.  In  FY  1998.  CDER  received 
approximately  49  requests  and  CBER 
received  approximately  15  requests.  The 
agency  estimates  that  die  total  annual 
responses  will  remain  the  same, 
averaging  to  1.26  responses  per 
respondent.  The  hours  per  response  is 
the  estimated  niunber  of  hours  that  a 
respondent  would  spend  preparing  the 
information  to  be  submitted  with  a 
request  for  formal  dispute  resolution  in 


accordance  with  this  draft  guidance, 
including  the  time  it  takes  to  gather  and 
copy  brief  statements  describing  the 
issue  firom  the  perspective  of  the  person 
with  the  dispute,  brief  statements 
describing  the  history  of  the  matter,  and 
supporting  information  that  has  already 
been  submitted  to  the  agency.  Based  on 
experience,  FDA  estimates  that 
approximately  8  hours  on  average 
would  be  needed  per  response. 
Therefore,  FDA  estimates  that  512  hours 
will  be  spent  per  year  by  respondents 
requesting  formal  dispute  resolution 
under  the  guidance. 

On  Friday,  March  9. 1999,  FDA 
invited  comments  on  this  analysis  of 
information  collection  burdens.  FDA 
received  one  comment  regarding  the 
agency's  estimate  of  the  paperwork 
burden.  The  comment  stated  that  FDA's 
estimate  is  a  relatively  accurate 
accounting  of  time  used  in 
administrative  preparation  of 
information  for  requests  for  dispute 
resolution  of  procedural  matters.  The 
comment  stated  that  FDA 
underestimated  the  time  required  for 
creative  writing  and  editing  tasks 
associated  with  preparation  of 
paperwork  to  resolve  disputes  of  a 
scientific  or  technical  nature. 

The  agency's  estimates  are  based  in 
part  on  the  expectation  that  respondents 
will  have  already  compiled  for 
submission  to  the  agency  most  of  the 
data  and  information  that  is  described 
in  the  guidance  document.  The  agency 
anticipates  that  respondents  will  have 
submitted  the  information  as  part  of  the 
underlying  product  application. 
Therefore,  the  bulk  of  the  paperwork 
biuden  is  related  to  administrative  tasks 
(i.e.,  gathering  and  copying  brief 
statements  describing  the  issue  from  the 
perspective  of  the  person  with  the 
dispute  and  brief  statements  describing 
the  history  of  the  matter). 


Dated:  AUgus 
WUliam  KJ  Hut 
Senior  Asadciat 
Planning  aiidU 
[FR  Doc.  9Bi-21i 
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Table  1  .— 

-Estimated  Annual  Reporting  Burden^ 

Results  for  Formal  Dispute  Resolution 

No.  of 
RespoTKlents 

No.  of 

Responses  per 
Respondent 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

CDER 
CBER 
Total 

39 
12 

1.26 
155 

49 
15 

8 
8 

392 
120 
512 

Medical  p|»vk 
industry  cjn  tl 
Sensors  r^tl 
Cervical  yam 
Submiss^nC 
Availabiltiy 


IDE/PMA.p  Tl 
intended  it)o  id 
investigatjona 
premarkeitjap] 
PMA)  for  iny 
vivo  deviide  fo 
cancer  or  its  p 
guidance  Oov( 
applied  tt>  a  m 
vivo  setting  tl 
instantanjetous 
thepurpd^es  ( 
cancer  asjd  its 
systems  Use  o 
discrimiiiatioi 
networks!^  d 
normal  ti^ue 
dependii]^  up 
results,  may  u 
an  adjunct,  or 
it  may  serve  t( 

colposcopy  01 

guidanceliB  m 
efiiect  at  tnis  t 


^Thera  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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Dated:  August  18, 1999. 
WUIiam  Kl  ^ubbard, 

Senior  Asadtciate  Commissioner  for  Policy, 
Planning  (xiid  Legislation. 

[FR  Doc.  9»-21965  Filed  8-24-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and! Drug  Administration 
[DoclcMr4Ck990-2211] 

Modicai  dUicm;  Draft  Guidance  for 
industry  join  the  Electro-Optical 
Sensors  rpr  the  In  Vivo  Detection  of 
Cervical  Cancer  and  its  Precursors: 
SulMnlsslfn  Guidance  for  an  IDE/PMA; 
Availabllliy 


AGENCY; 

HHS. 

ACTION 


:  Fpod  and  E)rug  Administration, 
tice. 


SUMMARYj  The  Food  and  Drug 
Adminislfc^tion  (FDA)  is  announcing  the 
availabilihr  of  a  draft  guidance  entitled 
"E)raft  Giildance  for  hidustry  on  the 
Electro-Qi^tical  Sensors  for  the  In  Vivo 
Detection  of  Cervical  Cancer  and  its 
Precursots:  Submission  Guidance  for  an 
IDE/PMA.;'  This  draft  guidance  is 
intended jtb  identify  the  elements  for  an 
investigaqonal  device  exemption/ 
premarke|tj  approval  application  (IDE/ 
PMA)  forUny  electro-optical  sensor  in 
vivo  devioe  for  the  detection  of  cervical 
cancer  or  its  precursors.  This  draft 
guidance  (Rovers  electro-optical  devices 
applied  t6  a  woman's  cervix  in  an  in 
vivo  settitig  that  give  a  relatively 
instantaneous  reading  of  test  results  for 
the  purpq$es  of  detection  of  cervical 
cancer  aira  its  precursors.  Many  of  these 
systems  Uf  e  complex  signal 
discrimiii^tion  algorithms  and/or  neural 
networks!^  differentiate  abnormal  from 
normal  tissue.  These  new  technologies, 
depending  upon  design  and  study 
results,  may  ultimately  complement,  as 
an  adjunct,  or  replace  the  PAP  smear,  or 
it  may  se^e  to  improve  the  results  of 
colposcoi>y  or  biopsy.  This  draft 
gwdancelis  neither  final  nor  is  it  in 
efiiect  at  tnis  time. 

DATES:  Vmtten  comments  concerning 
this  draft  guidance  must  be  submitted 
by  November  23, 1999. 
ADDRESSES:  See  the  SUPPLEMENTARY 
INFORHATIOn  section  for  information  on 
electronic  access  to  the  draft  guidance. 
Submit  written  requests  for  single 
copies  on  a  3.5"  diskette  of  the  draft 
guidance  entitled  "Draft  Guidance  for 
Industry  pn  the  Electro-Optical  Sensors 
for  the  In  Vivo  Detection  of  Cervical 
Cancer  and  its  Precursors:  Submission 
Guidance  for  an  IDE/PMA"  to  the 


Division  of  Small  Manufocturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  Submit 
written  comments  concerning  this  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colin  M.  Pollard,  Center  for  Devices  and 
Radiological  Health  {HFZ-470),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1180. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  entitled,  "Draft 
Guidance  for  Industry  on  the  Electro- 
Optical  Sensors  for  the  In  Vivo 
Detection  of  Cervical  Cancer  and  its 
Precursors:  Submission  Guidance  for  an 
IDE/PMA."  This  draft  guidance  is 
intended  to  identify  the  elements  for  an 
IDE  and/or  a  PMA  application  for 
electro-optical  sensors  that  are  used  in 
a  clinical  in  vivo  setting  for  the 
detection  of  cervical  cancer  or  its 
precursors.  This  draft  guidance  is  the 
result  of  several  preliminary 
interactions  between  FDA  and 
developers  of  this  type  of  device,  as  well 
as  input  from  experts  at  a  meeting  of 
FDA's  advisory  committee,  the 
Obstetrics  and  Gynecology  Devices 
Panel,  on  July  14  and  15, 1997.  The 
draft  guidance  covers  various  types  of 
hand-held  probes  that  employ  electro- 
optical  sensor  technology  to  optically 
interrogate  the  cervix  uteri  for  cancer 
and  its  precursors.  Many  of  these 
systems  use  complex  signal 
discrimination  algorithms  and/or  neural 
networks  to  differentiate  abnormal  ftom 
normal  tissue;  and,  generally,  these 
sensors  provide  a  relatively 
instantaneous  riding  of  test  results.  The 
new  technology  covered  by  this 
guidance  document,  depending  upon 
design  and  study  results,  may 
complement,  as  an  adjimct,  or  replace 
the  PAP  smear,  or  it  may  serve  to 
improve  the  results  of  colposcopy  or 
biopsy.  These  in  vivo  detection  devices 
apply  several  different  optical 
phenomena,  including  autofluorescence 
and  Raman  spectroscopy.  Some  may 
include  bioelectrical  phenomena. 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  the  appropriate  content  of  IDE/PMA 
applications  for  in  vivo  devices  for  the 


detection  of  cervical  cancer  and  its 
precursors.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute,  regula'tia^,  or  both. 

The  agency  handopted  good 
guidance  practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
dociunents  (62  FR  8961 ,  February  27, 
1997).  This  draft  guidance  docimient  is 
issued  as  a  level  1  guidance  consistent 
with  GGP's. 

n.  Electronic  Access 

In  order  to  receive  "Draft  Guidance 
for  Industry  on  the  Electro-Optical 
Sensors  for  the  In  Vivo  Detection  of 
Cervical  Cancer  and  its  Precursors: 
Submission  Guidance  for  an  IDE/PMA" 
via  your  fax  machine,  call  the  CDRH 
Facts-On-Demand  (FOD)  system  at  800- 
899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  At  the  first  voice 
prompt  press  1  to  access  DSMA  Facts, 
at  second  voice  prompt  press  2,  and 
then  enter  the  document  number  (266) 
followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  yoiu-  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  Worid  Wide  Web  (WWW). 
CDRH  maintains  an  entry  on  the  WWW 
for  easy  access  to  information  including 
text,  graphics,  and  files  that 
downloaded  to  a  personal  computer 
with  access  to  the  WWW.  Updated  on 
a  regular  basis,  the  CDRH  home  page 
includes  the  "Draft  Guidance  for 
Industry  on  the  Electro-Optical  Sensors 
for  the  In  Vivo  Detection  of  Cervical 
Cancer  and  its  Precursors:  Submission 
Guidance  for  an  IDE/PMA,"  device 
safety  alerts,  Federal  Register  reprints, 
information  on  premarket  submissions 
(including  lists  of  approved  applications 
and  manufactiu«rs'  addresses),  small 
manufacturers'  assistance,  information- 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  "http://www.fda.gov/cdrh".  The 
"£>raft  Guidance  for  Industry  on  the 
Electro-Optical  Sensors  for  the  In  Vivo 
Detection  of  Cervical  Cancer  and  its 
Precursors:  Submission  Guidance  for  an 
IDE/PMA"  will  be  available  at  "http:// 
www.  fda.gov/scripts/cdrh/ctdocs/cfggp/ 
results.cfm". 

m.  Comments 

Interested  persons  may,  on  or  before 
November  23, 1999.  submit  to  the 
Dockets  Management  Branch  (address 
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above)  written  comments  regarding  this 
draft  guidance.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  July  28, 1999. 

Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

(FR  Doc.  99-21962  Filed  8-24-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlslration 
[Dodnt  No.  990-2638] 

Uaa  Of  Modlcalad  Faada  for  Mlnor 
Spaclaa;  Draft  Compliance  Policy 
Guide;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  draft  compliance  policy 
guide  (CPG)  entitled  "Use  of  Medicated 
Feeds  for  Minor  Species."  The  purpose 
of  the  draft  CPG  is  to  provide  guidance 
to  the  field  concerning  the  agency's 
exercise  of  regulatory  discretion  with 
regard  to  the  extra-label  use  of 
medicated  feeds  for  minor  species. 
DATES:  Written  comments  on  the  draft 
CPG  may  be  submitted  by  November  23, 
1999. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  CPG  entitled 
"Use  of  Medicated  Feed  for  Minor 
Species"  to  the  Communications  Staff 
(HFV-12),  Center  for  Veterinary 
Medicine  (CVM),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
CPG  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
A.  Gushee,  Center  for  Veterinary 
Medicine  (HFV-232),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0150,  e- 
mail  ")gushee@bangate.fda.gov". 


SUPPLEMENTARY  INFORMATION: 
L  Background 

Prior  to  1994,  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  did  not 
permit  extra-label  use  of  animal  drugs, 
but  FDA  exercised  regulatory  discretion 
regarding  extra-label  use  of  animal 
drugs  provided  certain  criteria  were 
met.  Tliese  criteria  were  published  in 
CPG  71 25.06  and  were  largely 
incorporated  into  the  Animal  Medicinal 
Drug  Use  Clarification  Act  of  1994 
(AMDUCA).  AMDUCA  amended  the  act 
to  permit  extra-label  uses  under  certain 
conditions.  The  AMDUCA  regulations 
are  codified  in  21  CFR  part  530. 
AMDUCA  did  not  permit  extra-label  use 
of  medicated  feeds.  However,  there  are 
some  minor  species  that  cannot  be 
practically  medicated  in  any  other  way 
other  than  through  the  use  of  medicated 
feeds.  Furthermore,  minor  species  such 
as  fish  and  game  birds  have  very  few 
drugs  approved  for  their  use.  In  such 
situations,  a  veterinarian  may  determine 
that  extra-label  use  of  medicated  feeds 
approved  for  use  in  other  species  can 
prevent  suffering  and  death  in  these 
minor  species.  Before  the 
implementation  of  AMDUCA,  the 
agency  occasionally  exercised 
regulatory  discretion  for  extra-label  use 
of  medicated  feeds  for  minor  species 
based  on  a  medical  need  as  long  as  the 
medicated  feeds  were  formidated  and 
labeled  in  accordance  with  their 
approved  application.  Because 
AMDUCA  did  not  permit  extra-label  use 
of  medicated  feeds,  FDA  is  providing 
this  guidance  to  out  field  personnel 
when  such  extra-label  use  is 
encountered. 

This  level  1  draft  guidance  document 
is  being  issued  consistent  with  FDA's 
good  guidance  practices  (62  FR  9061, 
February  27, 1997).  This  draft  CPG 
represents  the  agency's  current  thinking 
with  regard  to  the  extra-label  use  of 
medicated  feeds  for  minor  species.  It 
does  not  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 

n.  Request  for  Coniiiients 

Interested  persons  may,  on  or  before 
November  23, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
CPG  entitled  "Use  of  Medicated  Feeds 
for  Minor  Species."  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 


draft  CPG  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  The  agency  will  review  all 
comments,  but  in  issuing  a  final  CPG, 
>  need  not  specifically  address  every 
comment.  The  agency  will  make 
changes  to  the  draft  CPG  in  response  to 
comments,  as  appropriate. 

m.  Electronic  Access 

Copies  of  the  draft  CPG  may  also  be 
downloaded  to  a  personal  computer 
with  access  to  the  World  Wide  Web 
(www).  The  Office  of  Regulatory  Affairs 
(ORA)  and  CVM  home  pages  include  the 
draft  CPG  and  may  be  accessed  at 
"http://www.fda.gov/ora"  or  "http:// 
www.fda.gov/cvm",  respectively.  The 
draft  CPG  will  be  available  on  the 
compliance  references  or  compliance 
information  pages  for  ORA  and  CVM, 
respectively. 

Dated:  August  18, 1999. 
Dennis  E.  Paker, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  99-21961  Filed  8-24-99;  8:45  am) 
BNXMQ  CODE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haaltti  Care  Financing  Adminiatration 
[DocumwTt  MwitifiM^  HCFA-R-30] 

Agency  Information  Collection 
AcUvKiaa:  Propooad  Collaction; 
Comment  Raqiiaat;  Notice 

agency:  Health  Care  Financing 
Administration,  HHS. 
action:  Notice. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 


Fonn, 

Use:  1  mse  I 
iRequiremoits 
I  hospices  Who 
I  Medicare  prog 
lestablish  stanc 
Ireimbursemen 
I  procedures,  ai 
■that  hospides  i 
I  for  participati< 

Frequency:  < 

Affected  Put 
Iprofit  andNot 

Numbet  of  I 

Total  Arnui 

Total  ArMui 
|6,042,834| 

To  obtaijicc 
I  statement  I  and 
I  proposed  pap( 
I  referenced  labc 
jSiteaddre$s  at 
Iregs/prdad95. 
I  request,  incluc 

number,  OKlB 
I  document  idei 

PaperworldShc 
IClearanceiOffi' 

Written  cbMm 

recommeudati 
I  information  co 
Iwithin60|aayi 

theHCFAi^api 
I  designated  I  at  t 

HCFA,  Office  ( 
I  Security  and  S 

ofHCFA^iitei 
I  Attention:  Dav 

14-26,  75pO  S< 
1  Baltimore!  ^a] 

Dated:  August 
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HCFA  Repdt^s  C 
of  Information  Si 
Standards  ^oui 
Enterprise  Siana 
(FR  Doc.  99-'219 
BNJJNaCOOil41» 
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1  response  to 


t-99;  8:45  am] 


Type  of  information  Collection 
Request:  ilktension  of  a  currently 
approved ,  collection; 

Title  oflaiformation  Collection: 
Informati^b  Collection  Requirements  in 
the  Hospibe  Care  Regulation,  42  CFR 
418.22,  4^^.24,  418.28,  418.30,  418.56. 
418.58,  41^.70,  418.74,  418.83,  418.96 
and  418.100; 

Form  1^.:  HCFA-R-30; 

Use:  Tfaiase  Information  Collection 
Requiremetnts  establish  standards  for 
hospices  who  wish  to  participate  in  the 
Medicare  program.  The  regulations 
establish  standards  for  eligibility, 
reimbursement  standards  and 
procediuai,  and  delineate  conditions 
that  hospices  must  meet  to  be  approved 
for  particijpation  in  Medicare. 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions; 

Numbe^\of  Respondents:  2,275; 

Total  Ajrinual  Responses:  2,275; 

Total  Annual  Hours  Requested: 
6,042,834|  I 

To  obta^i  1  copies  of  the  supporting 
statement  I  tind  any  related  forms  for  the 
proposed  kaperwork  collections 
referenced  |above,  access  HCFA's  Web 
Site  addre^  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  yoiur  address,  phone 
number,  6mB  number,  and  HCFA 
document  identifier,  to 
PaperworidShcfa.gov,  or  call  the  Reports 
Clearanceipffice  on  (410)  786-1326. 
Written  cb^oments  and 
recommei^dations  for  the  proposed 
informati(^n  collections  must  be  mailed 
within  60  (lays  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated^at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Bnterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  75PO  Security  Boulevard. 
Baltimore^  ^aryland  21244-1850. 

Dated:  Aa^st  16, 1999. 
John  P.  Buifi^e  m, 

HCFA  Repd^  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  ^^up.  Division  of  HCFA 
Enterprise  Standards. 

IFR  Doc.  9g|-|21974  Filed  8-24-99;  8:45  am] 
BNJJNQ  coot  |412(M»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Health  Care  Rnancing  Administration 
[Document  Identmer:  HCFA-R-137] 

Agency  Information  Collection 
ActMtiea:  Submission  For  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection.of 
information,  including  any  of  the 
following  subjects:  (l)  the  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality.  utility,-and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection; 

Title  of  Information  Collection: 
Internal  Revenue  Service/Social 
Security  Administration/Health  Care 
Financing  Administration  Data  Match 
and  Supporting  Regulations  in  42  CFR 
Section  411.20-411.206; 

Fonn  No.:  HCFA-R-137  (OMB# 
0938-0565); 

Use:  The  purpose  of  this  collection  is 
to  save  the  Medicare  program,  money. 
MSP  is  essentially  the  same  concept 
known  in  the  private  insurance  industry 
as  coordination  of  benefits,  and  refers  to 
those  situations  where  Medicare 
assumes  a  secondary  payer  role  (private 
insurance  being  the  primary  payer)  for 
covered  services  provided  to  a  Medicare 
beneficiary.  It  is  HCFA's  responsibility 
to  implement  the  various  Medicare 
Secondary  Payer  (MSP)  provisions.; 

Frequency:  Annually; 

Affected  Public:  Federal  Government. 
Business  or  other  for-profit.  Not-for- 
profit  institutions.  Farms,  State,  and 
Local  or  Tribal  Government; 

Number  of  Respondents:  327,947; 

Total  Annual  Responses:  327,947; 

Total  Annual  Hours:  1.096,466. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 


www.hc&.gov/regs/prdact95.htm.  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503. 


Dated:  August  10, 1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA. 
Office  of  Information  Services,  Security  and 
Standards  Cmup,  nivision  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  99-22070  Filed  8-24-99;  8:45  am] 

BaXMG  CODE  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Vaccine  injury  Compensation 
Program;  Ust  of  Petitions  Received 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
action:  Notice. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  imder  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act.  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk.  United 
States  Court  of  Federal  Claims.  717 
Madison  Place.  N.W..  Washington,  D.C. 
20005,  (202)  219-9657.  For  information 
on  HRSA's  role  in  the  Program,  contact 
the  Director,  National  Vaccine  Injury 
Compensation  Program.  5600  Fishers 
Lane.  Room  8A-46,  Rockville.  MD 
20857;  (301)  443-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 


46402 


Fedwal  Register /Vol.  64.  No.  164  /  Wednesday ,  August  25.  1999 /Notices 


who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa- 
10  et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human  ^ 

Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  her 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for.  and  amount  of. 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conctitions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covereKi  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  s3nnptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2).  requires  that  the 
Secretary  publish  in  the  Fednvl 
Kflgialer  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  list  of  petitions 
received  by  HRSA  on  January  7, 1999, 
through  June  28, 1999. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportimity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  imrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  alle^tion  in  a  petition  that  the 
petitioner  either 

'  (a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  die 
Table  the  first  symptom  or 


manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Qerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
HRSA  addressed  to  EHrector.  Bureau  of 
Health  Professions.  5600  Fishers  Lane, 
Room  8-05.  Rockville,  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Himian 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Rhonda  and  Ron  Rodriguez  on  behalf 
of  Michael  Rodriguez,  Glendale, 
California,  Court  of  Federal  Claims 
Number  99-0009V 

2.  Karen  Paseka  on  behalf  of  Dylan 
Haynes,  Deceased,  Houston,  Texas, 
Court  of  Federal  Claims  Niunber  99- 
OOIOV 

3.  Angela  Sirls  on  behalf  of  Nicholas 
Johnson,  Deceased,  Anaheim, 
California,  Court  of  Federal  Claims 
Number  99-001 IV 

4.  Deborah  Shartle  on  behalf  of  David 
Shartle,  San  Antonio.  Texas,  Court  of 
Fedwal  Claims  Number  99-0020V 

5.  Monica  and  William  Watt  on  behalf 
of  Amanda  Rose  Watt,  New  York  City. 
New  York,  Court  of  Federal  Claims 
Number  99-0025V 

6.  James  Leonard  on  behalf  of  Samantha 
Leonard,  Lawrence,  Massachusetts, 
Court  of  Federal  Claims  Number  99- 
0029V 

7.  Rachel  Freedman  on  behalf  of  Joshua 
Rosen,  Deceased,  Scarsdale,  New 
York,  Court  of  Federal  Claims  Number 
99-0030V 

8.  Gail  Devonshire,  Vienna.  Virginia, 
Court  of  Federal  Claims  Number  99- 
0031V 

9.  James  C.  Davis,  Oakland,  California. 
Court  of  Federal  Claims  Nimiber  99- 
0032V 

10.  Alva  N.  Vazquez  on  behalf  of  Eric 
Vazquez-Rueda,  Deceased,  Chicago. 


Illinois,  Court  of  Federal  Claims 
Number  99-0036V 

11.  Lori  and  James  Ross  on  behalf  of 
Robert  Craig  Ross,  Rochester,  New 
York,  Court  of  Federal  Claims  Niunber  J 
99-0039V 

12.  Leslie  Brown  on  behalf  of  Lauren 
Brown,  Deceased,  Cleveland,  Ohio, 
Court  of  Federal  Claims  Number  99- 
0044V 

13.  Jean  King-Fray  on  behalf  of  Jasai 
Fray,  Worcester,  Massachusetts,  Court  | 
of  Federal  Claims  Nimiber  99-0062  V 

14.  Kristen  and  Robbie  Cameron  on 
behalf  of  Austin  Cameron,  Norwalk, 
Ohio.  Court  of  Federal  Claims 
Number  99-0065V 

15.  Jill  Hackett  on  behalf  of  Taylor 
Glover,  Andover,  Massachusetts, 
Court  of  Federal  Claims  Number  99- 
0069V 

16.  Vanessa  Martin  on  behalf  of  TerreU 
Martin,  Hurst,  Texas,  Federal  Claims 
Number  99-0077V 

17.  Gina  Monroe  on  behalf  of  Christina 
Monroe.  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  99-0079V 

18.  Joaima  Wills,  Boston,  Massachusetts,! 
Court  of  Federal  Claims  Number  99- 
0080V 

19.  Jodene  and  David  Truax  on  behalf  of  | 
Brian  Truax,  Deceased,  Albany,  New 
York,  Court  of  Federal  Claims  Number  | 
99-0084V 

20.  Debbie  and  Jeff  Harmon  on  behalf  of 
Curtis  Harmon,  Lamed,  Kansas,  Court  i 
of  Federal  Claims  Niunber  99-0090V 

21.  Shirley  Newsome  on  behalf  of  Troy 
Newsome,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  99- 
0092V 

22.  Alicia  Walton  and  Chris  Lambert  on 
behalf  of  Cody  Chance  Lambert, 
Deceased,  Pearl.  Mississippi.  Court  of 
Federal  Claims  Number  99-0096V 

23.  Michelle  and  Timothy  Ceballos  on 
behalf  of  Ciara  Ceballos,  Orlando, 
Florida.  Court  of  Federal  Claims 
Number  99-0097V 

24.  Frank  C.  Grasso.  Vienna,  Virginia, 
Court  of  Federal  Claims  Number  99- 
0104V 

25.  Tara-Marie  Mahootian,  Washington. 
D.C.,  Court  of  Federal  Claims  Number  | 
99-0105V 

26.  Robin  and  Bradley  Goffie  on  behalf 
of  Ty  Dean  Goffe,  Salt  Lake  City, 
Utah.  Court  of  Federal  Claims  Number 
99-0108V 

27.  Stella  and  Scott  Kautz  on  behalf  of 
Jeffrey  Kautz,  Vienna,  Virginia,  Court 
of  Federal  Claims  Number  99-01 09V 

28.  Pauline  Brister,  Vienna,  Virginia, 
Court  of  Federal  Claims  Number  99- 
OllOV 

29.  Jeff  Snyder,  Vienna,  Virgiaia.  Court 
of  Federal  Claims  Niunber  99-OlllV 

30.  Theresa  and  Frederick  Leber  on 
behalf  of  Lydia  K.  Leber,  Norwalk. 
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Ohio,  C6  irt  of  Federal  Claims 
Number!  ^9-01 12V 

1.  Cindy  Poehlman  on  behalf  of  Marie 
Poehlman,  South  Bend,  Indiana, 
Court  of;  Federal  Claims  Number  99- 
0116V 
132.  Catherine  and  Andrew  Goetz,  on 
behalf  of  Hayden  L.  Goetz,  Ehuham, 
North  Carolina,  Court  of  Federal 
Claims  Mumber  99-0127V 

33.  Jodell  ^11  on  behalf  of  Anissa  Bell, 
Lackland  Air  Force  Base,  Texas,  Court 
of  Fedenajl  Claims  Number  99-01 28V 

34.  Rozen^  Okyere  on  behalf  of  Felicia 
Okyere,  Deceased,  Boston, 
Massachusetts,  Coiut  of  Federal 
Claims  Number  99-0 130V 

35.  Suzani^e  and  Joseph  Vaughn  on 
behalf  of  [Joseph  Thomas  Vaughn,  m, 
Houston,' Texas,  Court  of  Federal 
Claims  Number  99-0146V 

36.  Helen  ^d  William  Carey  on  behalf 
of  Ryan  ctarey,  Flemington,  New 
Jersey,  C<^urt  of  Federal  Claims 
Number  99-01 50V 

37.  Marie  apd  Charles  Noe  on  behalf  of 
Charles  !£oe,  m,  Kaufman,  Texas, 
Court  of  Federal  Claims  Number  99- 
0151V     I 

38.  Robin  Marvin,  Greely,  Colorado, 
Coiut  ofj  Federal  Claims  Nimiber  99- 
0152V   I 

39.  Karen  Wjmne,  Spokane, 
Washington,  Coiut  of  Federal  Claims 
Numbe^99-0153V 

40.  Whitney  Rich  Shultz  on  behalf  of 
Tamarin  Shultz,  Ocala,  Florida,  Court 
of  Federal  Claims  Number  99-01 56V 

41.  Cara  B,  Briggs,  Rigby,  Idaho,  Court 
of  Fedenal  Claims  Number  99-0157V 

42.  Elizabeth  O.  Schneider  on  behalf  of 
John  R.  Schneider,  Cuyahoga  Falls, 
Ohio,  Ciiurt  of  Federal  Claims 
Niunbei^  99-01 60  V 

43.  Patricia  Millsaps-Linger  on  behalf  of 
Veronica  Rae  Linger,  Akron,  Ohio, 
Court  o£  Federal  Claims  Nimiber  99- 
0161V 

44.  Lauren  and  Blaise  Aguirre  on  behalf 
of  Isabel  Aguirre,  Brookline, 
Massachusetts,  Court  of  Federal 
Claims  Number  99-01 75V 

45.  Deborklk  Bustamante  on  behalf  of 
Dennenl^ustamante,  Anaheim, 
Califomii^,  Court  of  Federal  Claims 
Numbeil  $9-01 78V 

46.  Linda  Graham  on  behalf  of  LeGerald 
Graham,  Deceased,  Schweinfort, 
Germany,  Coiut  of  Federal  Claims 
Number  99-0181V 

47.  Cheryl  \jaiid  on  behalf  of  Mark 
Andrew]  (^aird,  Vienna,  Virginia,  Court 
of  Fede^  Claims  Number  99-0187V 

48.  Anita  ',  ikpotowicz  on  behalf  of 
Andrew'  Szpotovdcz,  Cleveland,  Ohio, 
Court  of  Federal  Claims  Number  99- 
0192V 

49.  Jan  Malloy  on  behalf  of  Laura 
Malloy,  Hazelton,  Pennsylvania, 


Court  of  Federal  Claims  Number  99- 
0193V 

50.  Lisa  A.  Lippa,  Henderson,  Kentucky, 
Coxirt  of  Federal  Claims  Number  99- 
0202V 

51.  O.  Lisa  Persinger,  Forsyth,  Missoiui, 
Court  of  Federal  Claims  Niunber  99- 
0204V 

52.  Mariljm  Kirschner  on  behalf  of 
Lindsay  Kirschner,  Vienna,  Virginia, 
Court  of  Federal  Claims  Number  99- 
0206V 

53.  Phyllis  Noe,  Vieima,  Virginia,  Court 
of  Federal  Claims  Nmnber  99-O207V 

54.  April  Oakes  on  behalf  of  Cassie 
Oakes,  Vienna,  Virginia,  Court  of 
Federal  Claims  Niunber  99-0208V 

55.  Roy  Pearl  on  behalf  of  Traci  Pearl, 
Vieima,  Virginia,  Court  of  Federal 
Claims  Number  99-0209V 

56.  Scott  Pearl,  Vienna,  Virginia,  Court 
of  Federal  Claims  Number  99-0210V 

57.  Nahla  and  Babekir  Ahmed  on  behalf 
of  Mohamed  Babekir  Ahmed, 
Alexandria,  Virginia,  Court  of  Federal 
Claims  Number  99-021 IV 

58.  Kim  and  Lamcir  Visarraga  on  behalf 
of  Monica  Marie  Visarraga,  deceased, 
Sacramento,  California,  Court  of 
Federal  Claims  Number  99-021 2V 

59.  Terry  Withers  on  behalf  of  Parker 
Withers,  Las  Vegas,  Nevada,  Court  of 
Federal  Claims  Number  99-021 3 V 

60.  Mary  and  Vernon  Johnson  on  behalf 
of  Hillary  Johnson,  Worcester, 
Massachusetts,  Court  of  Federal 
Claims  Number  99-0219V 

61.' Sherry  and  Michael  Battisti  on 
behalf  of  Anthony  Battisti,  Rochester, 
New  York,  Court  of  Federal  Claims 
Number  99-0223V 

62.  Laurie  J.  Mabee,  White  Cloud, 
Michigan,  Court  of  Federal  Claims 
Number  99-0230V 

63.  Victoria  and  Scott  Shelton  on  behalf 
of  Taylor  V.  Shelton,  Vienna,  Virginia, 
Court  of  Federal  Claims  Number  99- 
0234V 

64.  Elizabeth  Hyla,  Buffalo,  New  York, 
Court  of  Federal  Claims  Number  99- 
0238V 

65.  Kalena  Woolf  on  behalf  of  Tala 
Dawn  Woolf,  deceased,  Texarkana, 
Texas,  Court  of  Federal  Claims 
Number  99-0259V 

66.  Tyler  Hartman,  Fairfield,  Ohio, 
Court  of  Federal  Claims  Number  99- 
0260V 

67.  Jessie  Mae  Williams,  San  Antonio, 
Texas,  Court  of  Federal  Claims 
Number  99-0261V 

68.  Annette  Nelson  on  behalf  of  Trevian 
Devante  Nelson,  Baton  Rouge, 
Louisiana,  Court  of  Federal  Claims 
Number  99-0263V 

69.  George  Guzman,  Kirkland, 
Washington,  Court  of  Federal  Claims 
Number  99-0264V 


70.  Melissa  Silva  on  behalf  of  Angelo 
Silva,  Ruidoso,  New  Mexico.  Court  of 
Federal  Claims  Number  99-0270V 

71.  Serita  L.  Smith  on  behalf  of  Hunter 
James  Smith  Camp  Pendleton, 
California,  Coiut  of  Federal  Claims 
Number  99-0271V 

72.  Elidia  Chuatle  on  behalf  of  Argenis 
Herrera,  Bronx,  New  York,  Court  of 
Federal  Claims  Number  99-02  74V 

73.  Martin  Brausewetter,  Staten  Island, 
New  York,  Court  of  Federal  Claims 
Number  99-02  78V 

74.  Kimberly  and  Thomas  Francis  on 
behalf  of  Victoria  Francis,  West 
Chester,  Pennsylvania,  Court  of 
Federal  Claims  Number  99-0286V 

75.  Kelly  and  John  Sanford  on  behalf  of 
Arden  Christina  Sanford,  West  Palm 
Beach,  Florida,  Court  of  Federal 
Claims  Number  99-0287V 

76.  Carole  E.  Rudd  on  behalf  of  David  "^ 
A.  Rudd,  Newbiuyport, 
Massachusetts,  Court  of  Federal 
Claims  Number  99-0291 V 

77.  Michelle  and  John  Jenkins  on  behalf 
of  Jesse  Lee  Jenkins,  Bedford,  Indiana, 
Court  of  Federal  Claims  Number  99- 
0295V 

78.  Gerald  Doffing,  Frederic,  Wisconsin, 
Court  of  Federal  Claims  Number  99- 
0304V 

79.  Michelle  Green  on  behalf  of  Chelsey 
Green,  Amarillo.  Texl^  Court  of 
Federal  Claims  Number  99-0305V 

80.  Michael  Hroncich  on  behalf^ 
Brianna  Nicole  Hroncich,  deceased, 
Westfield,  New  Jersey,  Court  of 
Federal  Claims  Number  99-0306V 

81.  Patricia  Rodriguez,  Vieima,  Virginia, 
Court  of  Federal  Claims  Number  99- 
0307V 

82.  Nicole  Hamelin-Garcia,  Vienna, 
Virginia,  Court  of  Federal  Claims 
Number  99-O308V 

83.  Mike  Morrill,  Vienna,  Virginia, 
Court  of  Federal  Claims  Number  99- 
0309V 

84.  Onelia  Valdes,  Vienna,  Virginia, 
Court  of  Federal  Claims  Number  99- 
0310V 

85.  Jennifer  Garland,  Indianapolis, 
Indiana,  Court  of  Federal  Claims 
Number  99-0313 V 

86.  Gary  Vhugen  and  Ellen  Hermaims 
on  behalf  of  Erik  H.  Vhugen,  Santa 
Monica,  California,  Court  of  Federal 
Claims  Number  99-0314V 

87.  Dorothy  Werderitsh,  Indianapolis, 
Indiana,  Court  of  Federal  Claims 
Number  99-0319V 

88.  Debra  May,  Indianapolis,  Indiana, 
Coiut  of  Federal  Claims  Number  99- 
0320V 

89.  Betty  Fluck,  Indianapolis,  Indiana, 
Court  of  Federal  Claims  Number  99- 
0321V 

90.  Diana  and  Kerry  D.  Smith  on  behalf 
of  Michael  Randall  Smith,  Miami, 
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Florida,  Court  of  Federal  Claims 
Number  99-0325V 

91.  Courtney  M.  Lambert.  Aliquippa. 
Pemisylvania,  Court  of  Federal  Claims 
Number  99-032  7V 

92.  Judy  Saari,  Viemia,  Virginia,  Court 
of  Federal  Claims  Number  99-0328V 

93.  Monique  Kanadanian.  Vienna, 
Virginia,  Court  of  Federal  Claims 
Number  99-0329V 

94.  Kristen  Jennings  on  behalf  of  Dylan 
Jennings,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  99-03  30V 

95.  Kim  and  Kenneth  Smith  on  behalf 
of  Bridget  Smith,  Edina,  Miimesota, 
Court  of  Federal  Claims  Number  99- 
0331V 

96.  Laura  Lichoff.  Columbus.  Ohio, 
Court  of  Federal  Claims  Nimiber  99- 
0332V 

97.  Kelly  and  Ruben  T,ujaii  on  behalf  of 
Dominic  A.  Lujan,  Las  Vegas,  Nevada, 
Court  of  Federal  Claims  Number  99- 
0333V 

98.  Sharon  and  Robert  Tersen  on  behalf 
of  Gregory  Tersen,  Fort  Myers, 
Florida.  Court  of  Federal  Claims 
Number  99-0341V 

99.  Deborah  Bums.  Fort  Worth,  Texas, 
Court  of  Federal  Claims  Nimiber  99- 
0353V 

100.  Debbie  Kaye  Himt,  Vienna, 
Virginia.  Court  of  Federal  Claims 
Number  99-0356 

101.  Carla  and  Parke  Gramm  on  behalf 
of  Pariiie  Gramm,  Irvington.  New 
Jersey,  Court  of  Federal  Claims 
Number  99-0359V 

102.  Sue  and  Stuart  Carter  on  behalf  of 
Corey  Carter,  Viemia.  Virginia.  Court 
of  Federal  Claims  Number  99-0362 

103.  Tamra  and  Curtis  Poll  on  behalf  of 
Nathan  Curtis  Poll,  Ogden.  Utah, 
Court  of  Federal  Claims  Number  99- 
0371V 

104.  Patricia  and  Brian  Strickland  on 
behalf  of  Justin  Brian  Strickland, 
deceased,  Laurel,  Mississippi,  Court 
of  Federal  Claims  Number  99-0374 

105.  Linda  and  Larrie  Collura  on  behalf 
of  Lairie  S.  Collura,  North  Brunswick, 
New  Jersey,  Couit  of  Federal  Claims 
Number  99-0377V 

106.  Joanne  Grifi^,  Vienna.  Virginia, 
Court  of  Federal  Claims  Nimiber  99- 
0378V 

107.  Sharon  Durham,  Vieima,  Virginia,. 
Court  of  Federal  Claims  Number  99- 
0379V 

108.  Kari  Andersen,  Vienna,  Virginia, 
Court  of  Federal  Claims  Number  99- 
0380V 

109.  Pat  Gerard,  Vienna,  Virginia,  Court 
of  Federal  Claims  Number  99-0381V 

110.  Quinton  O.  Riggins,  Jr.,  Vienna. 
Virginia.  Court  of  Federal  Claims 
Number  99-0382V 

111.  Tammy  and  Thomas  Houston  on 
behalf  of  Thomas  Matthew  Houston, 
Higginsville,  Missouri,  Court  of 
Federal  Claims  Number  99-0391V 


112.  Anna  Nicolas  on  behalf  of 
Nathaniel  Nicolas,  Rumson.  New 
Jersey,  Court  of  Federal  Claims 
Number  99-0393V 

113.  Amy  and  Dennis  Ostermeier  on 
behalf  of  Katelyn  Ostermeier,  Grand 
Forks,  North  Dakota,  Court  of  Federal 
Claims  Number  99-0394V 

114.  Natalie  and  David  Hay  on  behalf  of 
Trevor  Hay,  Orlando,  Florida.  Court  of 
Federal  Claims  Number  99-0398V 

115.  Dorothy  and  Hugh  Benson  on 
behalf  of  Shekinah  Benson,  Boston. 
Massachusetts,  Court  of  Federal 
Claims  Number  99-0399V 

116.  Rebecca  S.  Baker.  Indianapolis, 
Indiana,  Court  of  Federal  Claims 
Number  99-0404V 

117.  Janet  and  Gregory  Brooks  on  behalf 
of  Kelly  Brooks.  Henrietta.  New  York. 
Court  of  Federal  Claims  Number  99- 
0405V 

118.  Nathan  House,  Vienna,  Virginia, 
Court  of  Federal  Claims  Number  99- 
0406V 

119.  Linda  and  Joseph  Gross  on  behalf 
of  Jessica  Gross,  Vienna.  Virginia. 
Court  of  Federal  Claims  Number  99- 
0407V 

120.  Lori  Barillaro.  Vienna.  Virginia, 
Court  of  Federal  Claims  Number  99- 
0408V 

121.  Choyl  and  Rick  Butcher  on  behalf 
of  Taylor  Butcher.  Vienna.  Virginia. 
Court  of  Federal  Claims  Number  99- 
0409V 

122.  Sue  Cruz,  Vienna,  Virgiaia,  Court 
of  Federal  Claims  Number  99-0410V 

123.  Cheryl  A.  Castagna.  Vienna. 
Virginia.  Court  of  Federal  Claims 
Number  99-041 IV 

124.  Sonya  and  David  Morris  on  behalf 
of  Taylor  Morris,  Vienna.  Virginia. 
Coiirt  of  Federal  Claims  Number  99- 
0412V 

Dated:  August  19, 1999. 
Claude  Earl  Fox. 
Administrator. 
[FR  Doc.  99-22027  Filed  8-24-99;  8:45  am] 

BNJJNQ  COOC  41W-1S-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Blackstone  River  Valley  National 
llerHage  Corridor  Commiaalon;  NoUee 
of  MeetinQ 

Notice  is  hereby  given  in  accordance 
with  section  552b  of  title  5.  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  September  16, 1999. 

The  Commission  was  established 
piusuant  to  Pub.  L.  9»-647.  The 
piupose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 


development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  PM 
at  the  ASA  Waters  Mansion,  123  Elm 
Street.  Millbury.  MA.  for  the  following 
reasons: 

1.  Approval  of  Minutes 

2.  Approval  of  FY2000  Commission 
Budget 

3.  Executive  Director's  Report 

4.  Commission's  Chair  Report 

5.  Public  Input 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session] 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commissioi 
or  file  written  statements.  Such  request 
should  be  made  prior  to  the  meeting  to: 
Michael  Creasey,  Executive  Director, 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission,  One 
Depot  Square.  Woonsocket.  RI 02895, 
Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  firom  Michael 
Creasey,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 
Michael  Creasey, 
Executive  Director  BRVNHCC. 
[FR  Doc.  99-22076  Filed  8-24-99;  8:45  am] 

BNJJNO  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Flah  and  Wildlife  Service 

Compreheneive  Coneervation  Plan; 
WA 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  extension  of  public 
comment  period. 

summary:  This  notice  informs  the  publi 
that  the  comment  period  for  the  Draft 
Comprehensive  Conservation  Plan  and 
Draft  Environmental  Impact  Statement 
for  Litde  Pend  Oreille  National  Wildlife 
Refuge  is  extended. 

DATES:  Comments  must  be  received  by 
the  new  deadline  of  August  31. 1999.  at 
the  address  listed  below. 

ADDRESSES:  Address  comments  and 
requests  for  more  information  to:  Refuge| 
Manager.  Little  Pend  Oreille  National 
Wildlife  Refuge,  1310  Bear  Creek  Road, 
Colville,  Washington  99114,  telephone 
(509)  684-8384;  E-mail: 
FWSlPublic_Coniments_LPO©fws. 
gov;  fax  niimber  (509)  684-8381. 


>EPARTMEN 


PRT-0168a5. 
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I  FURtHER  INFORMATION  CONTACT:  Lisa 
iglieri  Refuge  Manager,  (509)  684- 
J384.      U 
JPPLEMaiTARY  INFORMATION:  The  U.S. 
'ish  andl  Wildlife  Service  (Service) 
}ublishe|(|  in  the  Federal  Register  of 
July  7, 1969  (Vol.  64.  No.  129,  pages 
J6712-3pi713),  that  comments  were  to 
36  recei^i^d  on  or  before  July  31, 1999. 

.  respo^e  to  public  interest,  the 
Service  decided  to  provide  more  time 
lor  public  comments.  The  new  deadline 
JFor  publi|C  comment  is  now  extended  to 
August  ^i,  1999. 

Dated:  |\ugust  18, 1999. 
liomas  OfvyB'', 

Regional  Director,  Region  1,  Portland,  Oregon. 
IFR  Doc.  «fi-21996  Filed  8-24-99:  8:45  am] 

i  CO|C|E  43ia-65-P 

t-i 

>EPARTMENT  OF  THE  INTERIOR 

Ish  an<^  Wildlife  Servic* 

tic«  df  Receipt  of  Applications  for 
'ei'inlt 

The  fou  [owing  applicants  ha^e 
applied  pr  a  permit  to  conduct  certain 
activitie$  with  endangered  species.  This 
lotice  isj  brovided  pursuant  to  Section 
10(c)  of  tbe  Endangered  Species  Act  of 


1973,  as 

seq.): 

'RT-016$67. 


\pplican  I 
TX, 


^mended  (16  U.S.C.  1531,  et 


Leroy  H.  Chaney,  Jr..  Fort  Worth. 


The  a]  I  jlicant  requests  a  permit  to 
iport  the  sport-hunted  trophy  of  one 

lale  bontebok  [Damaliscus  pygargus 
iorcas)  ( :iilled  from  a  captive  herd 

laintained  imder  the  management 
}rogram  of  the  Republic  of  South  Africa, 
^or  the  pjurpose  of  enhancement  of  the 
survival  I (>f  the  species. 
PRT-016i^5. 
\ppIicarvfiClaik  E.  Linders,  Manhattan.  KS, 

The  a|)^licant  requests  a  permit  to 
iport  the  sport-hunted  trophy  of  one 
lale  botitebok  [Damaliscus  pygargus 
iorcas)  culled  from  a  captive  herd 
laintain^d  under  the  management 
jrogramj  ^f  the  Republic  of  South  Africa, 
^or  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
i?T-015W)7. 

Kpplicahtl  University  of  California.  Los 
Angelept  California, 

The  a^^licant  requests  a  permit  to 
axport  aqid  re-import  non-living 
luseimi  specimens  of  endangered  and 

satened  species  of  plants  and  animals 
areviously  accessioned  into  the 
jermittaQ's  collection  for  scientific 
9search.:This  notification  covers 


activities  conducted  by  the  applicant  for 
a  five-year  period. 

PRT-016143. 

Applicant:  International  Animal  Exchange,  - 
Ferndale,  MI, 

The  applicant  requests  a  permit  for 
foreign  commerce  to  purchase  5  captive- 
bom  cheetah  {Acinonyc  jubatas)  from 
Hoedspruit  Research  and  Breeding 
Facility,  Waterjkiif  Ridge,  Republic  of 
South  Africa,  and  sell  to  Beijing 
Badaling  Wild  Animal  Park,  Beijing, 
China,  for  the  purpose  of  conservation 
education  and  breeding. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the    ' 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  August  20, 1999. 
Kristen  Nelson, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[PR  Doc.  99-22069  Filed  8-^24-99;  8:45  am] 

BHLLINQ  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

National  Cooperative  Geologic 
Mapping  Program  (NCGMP)  Advisory 
Committee 

AGENCY:  United  States  Geological 

Survey,  Interior. 

ACTION:  Notice  of  meeting. 

summary:  Piu^uant  to  Pub.  L.  105-36, 
the  NCGMP  Advisory  Committee  will 
meet  in  Room  7000B  of  the  Main 
hiterior  Building,  1849  C  Street,  NW, 
Washington,  DC.  The  Advisory 
Committee,  composed  of  scientists  from 
Federal  Agencies,  State  Agencies, 
academic  institutions,  and  private 
companies,  will  advise  the  Director  on 
planning  and  implementation  of  the 
geologic  mapping  program. 

Topics  to  De  reviewed  and  discussed 
by  the  Advisory  Committee  include  the 


progress  of  the  National  Cooperative 
Geologic  Mapping  Program  towards 
fulfilling  the  purposes  of  the  National 
Geologic  Mapping  Act  of  1992. 

•  Updates  on  the  Federal,  State,  and 
educational  components  of  the  NCGMP. 

•  Reauthorization  of  the  National 
Geologic  Mapping  Act  by  the  106th 
Congress. 

•  Strategic  Goals. 

DATES:  September  21-22,  1999. 
commencing  at  9  a.m.  on  September 
21st  and  adjourning  by  5  p.m.  on 
September  22nd. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  N.  Garcia,  US  Geological  Survey, 
908  National  Center,  Reston,  Virginia 
20192  (703) 648-6960. 
SUPPLEMENTARY  INFORMATION:  Meetings 
of  the  National  Cooperative  Geologic 
Mapping  Program  Advisory  Committee 
are  open  to  the  public. 

Dated:  August  12,  1999. 
Linda  C.  Gundersen, 
Associate  Chief  Geologist  for  Operations. 
[FR  Doc.  99-21975  Filed  8-25-99:  8:45  am] 
BHXING  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-920-09-1 320-01 ;  WYW1 39975] 

Notice  of  Competitive  Coal  Lease  Sale; 
Elk  Mountain/Saddleback  Hills  Tract; 
WY 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
certain  coal  resources  in  the  Elk 
Moimtain/Saddleback  Hills  Tract, 
described  below,  in  Carbon  Coimty, 
Wyoming,  will  be  offered  for 
competitive  lease  by  sealed  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.). 
DATES:  The  lease  sale  will  be  held  at  10 
a.m.,  on  Wednesday,  September  29, 
1999.  Sealed  bids  must  be  submitted  on 
or  before  4  p.m.,  on  Tuesday,  September 
28.  1999. 

ADDRESSES:  The  lease  sale  will  be  held 
in  the  First  Floor  Conference  Room 
(Room  107)  of  the  Wyoming  State 
Office,  5353  Yellowstone  Road,  P.O. 
Box  1828.  Cheyenne,  Wyoming  82003. 
Sealed  bids  must  be  submitted  to  the 
Cashier,  Wyoming  State  Office,  at  the 
address  given  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mavis  Love,  L,and  Law  Examiner,  or 
Melvin  Schlagel,  Coal  Coordinator,  at 
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307-775-6258  and  307-775-6257, 
respectively. 

SUPPLEMENTARY  mFORMATION:  This  coal 
lease  sale  is  being  held  in  response  to 
a  lease  by  application  (LBA)  filed  by 
Ark  Land  Company,  a  subsidiary  of 
Arch  Coal,  Inc.  The  coal  resources  to  be 
offered  consist  of  all  reserves 
recoverable  by  a  combination  of 
conventional  surface,  highwall,  and 
undergroimd  mining  techniques  in  the 
following-described  lands  located  in  the 
east  central  portion  of  Cartran  County 
approximately  10  miles  southeast  of 
Hanna,  Wyoming,  and  about  3  miles 
north-northeast  of  Elk  Mountain  just 
north  of  the  Medicine  Bow  River: 

T.  20  N.,  R.  79  W.,  6th  P.M.,  Wyoming 

Sec.  6:  Lot  6; 
T.  21  N..  R.  79  W.,  6th  P.M..  Wyoming 

Sec.  20:  Lots  1-10,  NWNW,  SWSW; 

Sec.  30:  Lots  5-20; 

Sec.  32:  Lots  2-5; 
T.  20  N.,  R.  80  W.,  6th  P.M..  Wyoming 

Sec.  4:  Lots  5-7; 

Sec.  6:  Lots  7. 8, 13-16; 

Sec.  12:  Lots  1  (N2).  2  (N2  ft  SW).  3; 
T.  21  N..  R.  80  W..  6th  P.M..  Wyoming 

Sec.  22:  Lots  1-16; 

Sec.  24:  Lote  1-16; 

Sec.  26:  Lote  1-16; 

Sec.  28:  Lots  1-12; 

Sec.  32:  Lote  1-6.  9-11; 

Sec.  34:  Lote  1-16. 
Containing  5,205.565  acres. 

There  are  no  coal  mining  operations 
in  the  immediate  area  of  the  lease  tract 
that  would  be  able  to  include  the  LBA 
into  an  existing  operation;  therefore, 
development  of  the  coal  reserve  will 
require  a  new  mine  start.  There  are  no 
oil  and  gas  wells  or  Federal  oil  and  gas 
leases  on  the  LBA  tract. 

The  lease  tract  contains  coal  reserves 
in  several  seams  but  only  the  Johnson 
Group  is  considered  to  be  economically 
recoverable.  For  mining  piuposes.  the 
Johnson  Group  makes  up  a  single  seam 
on  the  lease  tract.  This  seam  averages 
just  under  20  feet  thick  for  the  offered 
Federal  coal  but  varies  from  about  8  feet 
thick  at  the  outcrop  in  the  southeast  to 
about  28  feet  thick  imderground  in  the 
northern  portion  of  the  proposed  mine 
area.  No  significant  splits  or  riders  in 
this  seam  are  apparent  from  current 
drilling  information. 

The  overburden  above  the  Johnson 
seam  increases  rapidly  from  the  coal 
outcrop  of  the  proposed  mine  area.  The 
average  stripping  ratio  for  the  LBA  is 
7.69:1  BCY/ton  using  a  cut-off  stripping 
ratio  of  12:1  to  define  coal  reserves 
recoverable  by  conventional  surface 
mining  techniques. 

The  LBA  tract  contains  an  estimated 
65.78  million  tons  of  recoverable  coal 
using  a  combination  of  conventional 
surface,  highwall,  and  imderground 


mining  techniques.  The  overall  average 
quality  for  the  LBA  coal  is  11,262  BTU/ 
lb,  8.8  percent  moisture,  9.2  percent  ash. 
and  0.54  percent  sulfur.  These  quality 
averages  place  the  LBA  coal  reserves  at 
or  above  the  coal  quality  for  the  nearby 
Hanna  Basin  mines. 

The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid 
equals  the  fair  market  value  of  the  tract. 
The  minimum  bid  for  (he  tract  is  $100 
per  acre  or  fraction  thereof.  No  bid  that 
is  less  than  $100  per  acre,  or  fraction 
thereof,  wiU  be  considered.  The  bids 
should  be  sent  by  certified  mail,  return 
receipt  requested,  or  be  hand  delivered. 
The  Cashier  will  issue  a  receipt  for  each 
hand-delivered  bid.  Bids  received  after 
4  p.m.,  on  Tuesday,  September  28, 1999, 
will  not  be  considered.  The  Tninimym 
bid  is  not  intended  to  represent  fair 
market  value.  The  fair  market  value  of 
the  tract  will  be  determined  by  the 
Authorized  Officer  after  the  sale. 

If  identical  high  bids  are  received,  the 
tying  high  bidders  will  be  requested  to 
submit  follow-up  sealed  bids  until  a 
high  bid  is  received.  All  tie-breaking 
sealed  bids  must  be  submitted  within  15 
minutes  following  the  Sale  Official's 
announcement  at  the  sale  that  identical 
high  bids  have  been  received. 

The  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  $3  per  acre,  or  fraction 
thereof,  and  a  royalty  payment  to  the 
United  States  of  12.5  percent  of  the 
value  of  coal  produced  by  strip  or  augur 
mining  methods  and  8  percent  of  the 
value  of  the  coal  produced  by 
underground  mining  methods.  The 
value  of  the  coal  will  be  determined  in 
accordance  with  30  CFR  206.250. 

Bidding  instructions  for  the  tract 
offered  and  the  terms  and  conditions  of 
the  proposed  coal  lease  are  available 
frt)m  the  Wyoming  State  Office  at  the 
addresses  above.  Case  file  documents, 
WYWl 39975,  are  available  for 
inspection  at  the  Wyoming  State  Office. 

August  16, 1999. 
Michael  Madrid, 

Acting  Deputy  State  Director,  Minemh/Lands 

Authorizations. 

[FR  Doc.  99-21641  Filed  8-24-99;  8:45  amj 

BHJJNQCOOE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Gulf  of  Mexicol 
Region,  Eastern  Gulf  of  Mexico, 
Proposed  Destin  Doms  56  Untt 
Development  and  Production  Plan  and 
Right-of-way  Pipeline  Application 

AGENCY:  Minerals  Management  Service 
(MMS). 

ACTION:  Notice  of  availability  of  the  draft! 
Environmental  Impact  Statement  (EIS) 
and  locations  and  dates  of  public 
hearings  for  Chevron  U.S.A.  Inc.'s 
proposed  E)estin  Dome  56  unit 
development  and  production  plan 
offshore  Florida  and  right-of-way 
pipeline  application. 

The  MMS  prepared  a  draft  EIS  on 
Chevron  U.S.A.  Inc.'s  proposed  natiual 
gas  development  and  production  project 
on  their  Destin  Dome  56  (DD56)  Unit. 
The  DD56  Unit  is  located  on  the  Outer 
Continental  Shelf  approximately  26 
miles  bom  the  Florida  coastline  near 
Pensacola.  In  November  1996,  Chevron 
submitted  a  Development  and 
Production  Plan  describing  how  they 
intend  to  produce,  develop,  and 
transport  natural  gas  from  the  DD56 
Unit.  The  MMS  based  the  EIS  analyses 
on  estimates  of  the  kinds  and  amounts 
of  activity  onshore  and  offshore  that 
could  result  frt)m  constructing 
structures,  drilling  wells,  transporting 
personnel  and  equipment  offshore,  and 
constructing  pipeline  facilities  to  bring 
the  natural  gas  product  to  shore. 

You  may  obtain  single  copies  of  the 
draft  EIS  from  the  MMS,  Gulf  of  Mexico 
OCS  Region,  Attention:  Public 
hiformation  Office  (MS-5034),  1201 
Elmwood  Park  Boulevard,  Room  114, 
New  Orleans,  Louisiana  70123-2394,  or 
by  calling  1-800-200-GULF.  You  may 
look  at  copies  of  the  draft  EIS  in  the 
following  libraries: 
Auburn  University  at  Montgomery 

Library,  7300  University  Drive, 

Montgomery,  Alabama 
Gulf  Shores  Public  Library,  Municipal 

Complex,  Route  3,  Gulf  Shores, 

Alabama  Marine  Enviromnental 

Science  Consortium,  Dauphin  Island 

Sea  lab  Library  Dauphin  Island, 

Alabama 
Mobile  Public  Library,  701  Government 

Street,  Mobile,  Alabama 
Montgomery  Public  Library,  445  South 

Lawrence  Street,  Montgomery, 

Alabama 
Thomas  B.  Norton  Public  Library,  221 

West  19th  Avenue,  Gulf  Shores, 

Alabama 
University  of  Alabama  Libraries,  809 

University  Boulevard,  Tuscaloosa 

Alabama 


aent  Service 


Government 
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I  University  of  South  Alabama,  307 
University  Boulevard,  Mobile, 
Alabama 

Florida  A4M  University,  Coleman 
Memoritd  Library,  Martin  Luther  King 
Boulevard,  Tallahassee,  Florida 

Florida  Northwest  Regional  Library, 
Headquarters  Bay  Coiuity  Public 
Library,  {25  West  Government  Street, 


Panam* 


City,  Florida 


Florida  Stiite  University,  Strozier 

Library,  Call  Street  and  Copeland 

Avenue,  Tallahassee,  Florida 
Fort  Waltipn  Beach  Public  Library,  105 

Miracl^  Strip  Parkway.  S.W.,  Fort 

Waltonj  oeach.  Florida  Leon  County 

Public  fiibrary,  200  West  Park 

Avenufj  Tallahassee,  Florida 
Universitjyi  of  Florida  Library,  University 

Avenu0t  Gainesville,  Florida 
University  of  Florida,  Holland  Law 

Center  lUbrary,  S.W.  25th  Street  and 

2nd  A\*^nue,  Gainesville,  Florida 
University  of  West  Florida,  1100 

University  Parkway,  Pensacola. 

Florida!  I 
West  Florida  Regional  Library,  200  West 

Gregory  Street,  Pensacola,  Florida 
New  Orleans  Public  Library,  219  Loyola 

Avenue,  New  Orleans,  Louisiana 
Plaquemiiies  Parish  Library,  35572 

Highway  ll,  Buras,  Louisiana 
St.  Bernard  Parish  Library,  1125  East  St. 

Bemardi  Highway,  Chalmette, 

Louisiua 
Eudora  Welty  Library,  Reference 

Section,,  300  North  State,  Jackson, 

Mississijppi 
Gulf  Coast  Research  Laboratory,  Gunter 

Library,  703  East  Beach  Drive,  Ocean 

Springs;  Mississippi 
Hancock  {Coimty  Library  System,  312 

Highway  90,  Bay  St.  Louis, 

Mississilppi 
Harrison  County  Library,  14th  and  21st 

Avenu^^,  GuL^ort.  Mississippi 
Jackson  C5*orge  Regional  Library 

Systen^„3214  Pascagoula  Street, 

Pascagoiila,  Mississippi 

There  wi^^  be  three  public  hearings  held 
to  receive  bomments  on  the  draft  EIS. 
The  hearings  will  provide  us  with 
information  that  will  help  in  the 
evaluation  of  the  potential  of  the 
proposed!  broject.  Hearings  will  be  held 
in:  it 

New  Woilld  Landing,  600  South  Palafox 
Street,  Pensacola,  Florida,  Thursday, 
September  23, 1999,  3-e  p.m.  and  7- 
10  p.m., 

Marriot'sJBay  Point  Resort,  4200  Marriot 
Drive,  nuniama  Qty,  Florida,  Tuesday, 
Septeniber  28, 1999,  6-10  p.m. 

Ramada  ^  aza  Hotel.  600  South  Beltline 
Hiway^  Mobile.  Alabama,  Wednesday, 
Septeni  *^  29. 1999. 6-10  p.m. 


If  you  wish  to  testify  at  a  hearing,  you 
may  register  beginning  1  hour  prior  to 
the  meeting.  Speakers  will  be  limited  to 
5  minutes.  Each  hearing  will  recess 
when  all  speakers  have  had  an 
opportunity  to  testify.  If  there  are  no 
additional  speakers,  we  will  adjourn  the 
hearing  immediately  after  the  recess. 
Written  statements  submitted  at  a 
hearing  will  be  considered  part  of  the  ■ 
hearing  record.  If  you  are  unable  to 
attend  the  hearing,  you  may  submit 
written  statements  imtil  October  19, 
1999.  Send  written  statements  to  the 
Regional  Director  (MS-5410),  Minerals 
Management  Service,  Gidf  of  Mexico 
DCS  Region,  1201  Ehnwood  Park 
Boulevard,  New  Orleans,  Louisiana 
70123-2394. 

Dated:  August  18, 1999. 
Thomas  A.  Readinger. 

Acting  Associate  Director  for  Offshore 

Minerals  Management. 

(PR  Doc.  99-22032  Filed  8-24-99;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigations  Nos.  731-TA-406  and  408 
(Review)]  l- 

Electrolytic  Manganese  Oioxide  from 
Greece  and  JafMin 

AGENCY:  United  States  International 
Trade  Commission. 
ACnON:  Notice  of  Commission 
determinations  to  conduct  full  five-year 
reviews  concerning  the  antidumping 
duty  orders  on  electrolytic  manganese 
dioxide  from  Greece  and  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  on  electrolytic  manganese 
dioxide  from  Greece  and  Japan  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  within  a 
reasonably  foreseeable  time.  The 
Commission  has  determined  to  exercise 
its  authority  to  extend  the  review  period 
by  up  to  90  days  piusuant  to  19  U.S.C. 
1675(c)(5)(B);  a  schedule  for  the  reviews 
will  be  established  and  annoimced  at  a 
later  date. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  nUes  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 


207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procediu-e  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http;// 
www4i8itc.gov/rules.htm. 

EFFECTIVE  DATE:  August  5, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Deyman  (202-205-3197),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On  August 
5, 1999,  the  Conunission  determined 
that  it  should  proceed  to  full  reviews  in 
the  subject  five-year  reviews  pursuant  to 
section  751(c)(5)  of  the  Act.  The 
Commission  found  that  the  domestic 
interested  party  group  response  to  its 
notice  of  institution  (64  FR  23675,  Mar. 
3, 1999)  was  adequate  with  respect  to 
both  reviews,  and  that  the  respondent 
interested  party  group  response  was 
adequate  with  respect  to  Greece  ■*  but 
inadequate  with  respect  to  Japan.  The 
Commission  also  found  that  otl]||^ 
circumstances  warranted  conducting  a 
full  review  with  respect  to  Japan.  ^  A 
record  of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  §  207.62  of  the  Commission's 
rules. 

Issued:  August  18, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc.  99-22074  Filed  8-24-99;  8:45  am] 

HLUNG  COOE  TOMMB-P 


*  Chairman  Bragg  and  Commissioners  Crawford 
and  Hillman  dissenting. 

'Chairman  Bragg  and  Commissioners  Crawford 
and  Hillman  dissenting. 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-415] 

Cartain  Maehanleal  Lumbar  Supports 
and  Products  Containing  Saroa;  Notica 
of  Commiaaion  Dalsrmination  not  to 
Ravlaw  a  Final  initial  Dotarmination 
nndbig  no  Violation  of  Saction  337 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  final  initial  determination 
(ID)  issued  by  the  presiding 
administrative  law  judge  (ALJ)  on  June 
29, 1999,  finding  no  violation  of  section 
337  of  the  Tariff  Act  of  1930, 19  U.S.C. 
1337,  in  the  above-captioned 
investigation.  Accordingly,  the 
Commission  has  terminated  the 
investigation  with  a  finding  of  no 
violation  of  section  337. 
FOR  FURTHER  MFORMATWN  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  Hearing-impaired 
persons  are  advised  that  information  on 
the  matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPI.EMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
of  allegations  of  unfeir  acts  in  violation 
of  section  337  in  the  importation  and 
sale  of  certain  mechanical  lumbar 
supports  on  September  29, 1998.  63  FR 
51949.  The  complaint  alleged  that  five 
respondents  had  infringed  two  claims  of 
U.S.  Letters  Patent  5,518,294  {the  '294 
patent)  held  by  complainant  McCord 
Winn  Textron,  Inc.  (Textron)  of 
Manchester,  New  Hampshire.  The 
notice  of  investigation  named  the 
foUowing  respondents:  Schukra 
Manufacturing  Inc.  and  Schukra  North 
America.  Ltd..  both  of  Canada.  Schukra 
Bemdorf  GmbH  of  Austria,  Schukra 
AutomobU-Erstausstatungs  GmbH, 
Germany,  and  Schtikra  U.S.A.  of 
Plymouth,  Michigan.  On  January  11, 
1999,  the  Commission  determined  not 
to  review  an  ID  adding  Advantage 
Technologies,  Inc.  of  Plymouth, 
Michigan  as  a  respondent.  An 
evidentiary  hearing  was  held  March  22- 
26. 1999. 

On  Jime  29, 1999,  the  presiding  ALJ 
issued  her  final  ID,  finding  no  violation 
of  section  337,  based  on  her  finding  that 


respondents  were  not  infringing  the 
asserted  patent  claims.  On  July  12, 1999, 
complainant  petitioned  for  review  of  the 
claim  construction  and  infringement 
issues.  Also  on  that  date,  respondents 
filed  a  contingent  petition  for  review  of 
the  issues  of  patent  validity  and 
unenforceability  to  be  considered  in  the 
event  that  the  Commission  reviewed  the 
claim  construction  and  infringement 
issues.  The  Commission  investigative 
attorney  (lA)  did  not  file  a  petition  for 
review.  On  July  19, 1999,  complainant, 
respondents,  and  the  LA  filed  responses 
to  the  petitions  for  review. 

Having  reviewed  the  record  in  this 
investigation,  including  the  parties' 
written  submissions,  the  Commission 
determined  not  to  review  the  ID  or  ALJ 
Order  No.  41. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and  section 
210.42  of  the  Commission's  rules  of 
practice  and  procedure,  19  CFR 
§210.42. 

Copies  of  the  public  version  of  the  ID, 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation,  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-2000. 

Issued:  August  16, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-22072  Filed  8-24-99;  8:45  am) 
BILUNQ  CODE  70M-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

(bivMtigation  No.  731-TA-851 
(PreHmlnary)] 

Synttwtic  indigo  From  China 
Determination 

On  the  basis  of  the  record  ■  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a)),  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  frttm  China  of 
synthetic  indigo,  provided  for  in 
subheadings  3204.15.10,  3204.15.40, 
and  3204.15.80  of  the  Harmonized  Tariff 


'  The  record  is  defined  in  §  207.2(f)  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(f)). 


Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Commencement  of  Final  Phase 
Investigatioii 

Pvirsuant  to  §  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigation. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling  which  will  be 
published  in  the  Federal  Register  as 
provided  in  §  207.21  of  the 
Commission's  rules  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  the 
investigation  under  section  733(b)  of  the 
Act,  or,  if  the  preliminary  determination 
is  negative,  upon  notice  of  an 
affirmative  final  determination  in  that 
investigation  imder  section  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigation  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigation.  Industrial  users, 
and,  if  the  merchandise  imder 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidiunping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Background 

On  Jime  30, 1999,  a  petition  was  filed 
with  ihe  Commission  and  Commerce  by 
Buffalo  Color  Corporation,  Parsippany, 
NJ,  and  the  United  Steelworkers  of 
America,  AFL-CIO/CLC,  alleging  that  an 
industry  in  the  United  States  is 
materially  injiu«d  and  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  synthetic  indigo  frtim  China. 
Accordingly,  effective  June  30, 1999,  the 
Commission  instituted  antidimiping 
investigation  No.  731-TA-851 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  8, 1999  (64  FR 
36921).  The  conference  was  held  in 
Washington,  DC,  on  July  22, 1999,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
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the  Secretary  of  Commerce  on  August 
16, 19991  iThe  views  of  the  Commission 

I  are  contained  in  USITC  Publication 
3222  (Aijibust,  1999).  entitled  Synthetic 
Indigo  hum  China:  Investigation  No. 

I  731-TA4^51  (Preliminary). 

Issued:  [August  18,  1999. 
By  ordett  of  the  Conunission. 
I  Donna  R.||Coehnke, 
Secretaryi  j 
IFR  Doc.  99-22073  Filed  8-24-99;  8:45  am) 


DEPARTMENT  OF  JUSTICE 

j  Notice  oTLodging  of  Consent  Dectee 
Pursuant  to  the  Comprehensive 
Environiiental  Response, 
Compensation,  and  Uabliity  Act  of 
1960,  a  ^ 


Consistent  with  Departmental  policy, 
28  CFR  §  50.7.  38  FR  19029,  and  42 
U.S.C.  §  |9|B22(d),  notice  is  hereby  given 
that  on  August  10, 1999,  a  proposed 
Consent  ):)ecree  in  United  States  v. 
AlliedSigtial  Inc.,  et  al.,  Civil  Action  No. 
99-3766  ;1VHW,  was  lodged  with  the 
United  States  District  Court  for  the 
District  ^i  New  Jersey.  The  proposed 
Consent  Decree  will  resolve  the  United 
States'  claims  under  the  Comprehensive 
Environiuental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  §  9601,  et  seq.. 
on  behalf  of  the  U.S.  Environmental 
Protection  Agency  ("EPA")  against 
defendants  relating  to  the  Chemsol,  Inc. 
Superfund  Site  ("Site")  located  in 
PiscatawHjy,  New  Jersey.  The  Complaint 
alleges  that  each  of  the  defendants  is 
liable  under  Section  107(a)  of  CERCLA, 
42  U.S.C,  §  9607(a). 

Pursuant  to  the  Consent  Decree,  the 
settling  4^fendants  agree  and  Settling 
Federal  ^encies  agree  to  reimbiirse  to 
the  Unitdd  States  $3,042,205.55  out  of 
$5,457,2p5.55  in  past  response  costs. 
Further,  tlie  settling  work  defendants,  as 
defined  iti  the  Decree,  agree  to 
implement  the  remedy  selected  in  the 
SeptembM'  18, 1998  Record  of  Decision 
("ROD")  fcr  the  Site,  estimated  to  cost 
$17.7  million,  and  to  reimburse  the 
United  States  for  all  of  its  future 
responseli^osts,  as  defined  in  the 
Consent  Decree. 

The  D0]^artment  of  Justice  will  receive 
for  a  perijc^d  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Any  comments  should  be  addressed  to 
the  Assistant  Attorney  General  of  the 
Environifient  and  Natiu^l  Resources 
Division,]  bepartment  of  Justice, 
Washingion,  DC  20530,  and  should  refer 
to  United  States  v.  AlliedSignal  Inc.,  et 


al..  Civil  Action  No.  99-3766  WHW.  D.J. 
Ref.  90-11-3-06104. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  New  Jersey, 
970  Broad  Street,  Newark,  NJ  07102  and 
at  Region  n.  Office  of  the  Environmental 
Protection  Agency,  290  Broadway,  New 
York,  NY  10007-1866  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  3rd  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  &t)m  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  3rd 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  (there  is  a  25  cent  per  page 
reproduction  cost)  in  the  amoimt  of 
$29.00  payable  to  the  Consent  Decree 
Library. 
Walker  B.  Smith. 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  99-21978  Filed  8-24-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

tlotice  of  iXMlging  of  Consent  Order 
Pursuant  to  the  Clean  Water  Act  and 
the  Rivers  and  HarlMNS  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Material  Sendee  Corporation,  Civil 
Action  No.  95  C  3550,  has  been  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Illinois  on 
August  10,  1999. 

Tne  Consent  Decree  resolves  claims 
alleged  against  defendant.  Material 
Service  Corporation  ("Material 
Service"),  under  the  Clean  Water  Act, 
33  U.S.C.  §  1251  et  seq.,  and  the  Rivers 
and  Harbors  Act,  33  U.S.C.  §403,  that 
Material  Service  destroyed 
approximately  37  acres  of  high-quality 
wetlands  and  fiUed  in  parts  of  the  Des 
Plaines  River  without  a  permit.  Material 
Service  has  agreed  to  pay  a  civil  penalty 
of  $500,000  and  to  pay  $7,000,000  to  be 
used  for  restoration  and  preservation  of 
degraded  wetland  areas  in  the  lower  Des 
Plaines  and  Kankakee  River  valleys 
similar  to  those  impacted  by  the 
violation. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Envfronment  and  Natiu^  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Washington,  D.C.  20044, 
and  should  refer  to  United  States  v. 


Material  Service  Corporation,  D.J.  Ref. 
90-5-1-1-05381. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  niiiiois,  219  S.  Dearborn  St.,  Chicago, 
Illinois  60604,  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  also  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  r^uesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$4.75  (25  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Ubrary." 

Ledtia  J.  Grishaw,  ^j 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-21977  Filed  8-24-99;  8:45  am] 
BHJJNG  CODE  4410-1S-lt  * 


DEPARTMENT  OF  LABOR 

Emptoymsnt  and  Training 
Administration 

Tasting  innovative  Methods  of 
Providing  Reemployment  Aasistance 
and  Training  to  Eligible  Workers 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  Solicitation  for  Grant 
Applications  (SGA). 

SUMMARY:  The  U.S.  Department  of  Labor 
(DOL),  Employment  and  Training 
Administration  (ETA),  announces  a 
demonstration  program  to  test 
innovative  methods  of  providing 
reemployment  assistance  and  training  to 
eligible  workers.  Through  this  notice, 
DOL  seeks  to  identify  a  national  group 
of  vanguard  sites  committed  to 
implementing  Individual  Training 
Accounts  (IT As  as  described  in  the 
WIA)  and  to  the  establishment  of  an 
Eligible  Provider  List  process  that  is 
consistent  with  the  WIA  framework  and 
informed  by  best  practice  and  insight 
from  the  field.  Awardees  imder  this 
program  will  serve  as  innovative 
national  laboratories  for  ITA 
implementation.  Awardees  will  receive 
intensive  technical  assistance,  test  new 
approaches  and  practices  and 
participate  in  a  rigorous  evaluation.  In 
addition,  they  will  participate  in  and 
help  structure  national  DOL  activities 
meant  to  identify  and  disseminate 
lessons  learned.  The  demonstration 
project  will  inform  ITA  development  as 
part  of  state  and  workforce  system- 
building  more  generally. 

The  program  will  be  funded  with  the 
Secretary's  National  Reserve  funds 
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appropriated  for  Title  HI  of  the  Job 
Training  Partnership  Act  (JTPA)  and 
administered  in  accordance  widi  29 
CFR  Parts  95  and  97  as  applicable. 

This  notice  describes  tne  application 
submission  requirements,  the  process 
that  eligible  entities  must  use  to  apply 
for  funds  covered  by  this  solicitation, 
how  awardees  are  to  be  selected  and  the 
technical  assistance  that  will  be 
provided  prior  to  and  following 
selection  of  awardees.  It  is  anticipated 
that  $6  million  will  be  available  for 
funding  projects  covered  by  this 
solicitation,  that  10-12  projects  will  be 
selected  for  funding,  and  that  the 
maximum  grant  award  will  not  exceed 
$500,000  for  a  period  of  18  months  from 
the  date  of  execution. 

This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  In  addition, 
applicants  interested  in  becoming  a 
demonstration  site  are  encouraged  to 
attend  a  Bidders'  Conference. 
Information  about  these  conferences 
will  be  posted  on  the  Internet  (http:// 
www.usworkforce.org)  as  soon  as  it  is 
'  available. 

DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  August 
25, 1999.  The  closing  date  for  receipt  of 
applications  is  Monday,  November  8, 
1999,  at  4:00  p.m.  (Eastern  Time)  at  the 
address  below.  Telefacsimile  (FAX) 
applications  will  not  be  honored. 
ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration;  Division  of  Federal 
Assistance;  Attention:  Marian  Floyd, 
Reference:  SGA/DFA  99-017;  200 
Constitution  Avenue,  N.W.,  Room  S- 
4203;  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Fax 
questions  to  Marian  Floyd,  Division  of 
Federal  Assistance  at  (202)  219-8739. 
This  is  not  a  toll-free  number.  All 
inquiries  sent  via  fax  should  include  the 
SGA  number  (DFA  99-01 7)  and  a 
contact  name  and  phone  niunber.  This 
annoimcement  is  also  being  published 
on  the  Internet  on  the  Employment  and 
Training  Administration's  Home  Page  at 
http://doleta.gov.  Award  notifications 
will  also  be  published  on  the  Home 
Page. 

SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  5  parts.  Part 
I  describes  the  authority,  purpose  and 
goals  of  the  demonstration  program  and 
identifies  demonstration  policy.  Part  n 
includes  the  statement  of  work  for  the 
demonstration  projects.  Part  III 
describes  the  application  process  and 
provides  guidelines  for  use  in  applying 
for  demonstration  grants.  There  is  no 
separate  application  package.  Part  IV 


describes  the  selection  process 
including  the  criteria  used  to  select 
grantees  and  the  process  of  application 
and  award.  Part  V  describes  the 
Assurances  required  of  grantees.  Part  VI 
describes  the  monitoring,  reporting  and 
evaluation  activities  that  will  be 
required  ef  grantees.  The  Appendix 
includes  application  forms. 

Part  I.  Authority 

A.  Background 

Sections  322  through  324  of  the  JTPA 
authorizes  the  use  for  demonstration 
programs  of  funds  reserved  under 
Section  302  of  JTPA  (29  U.S.C.  1652) 
and  provided  by  the  Secretary  for  that 
purpose  imder  Section  322  of  JTPA  (29 
U.S.C.  1662a).  Demonstration  program 
awardees  shall  comply  with  all 
applicable  federal  and  state  laws  and 
regulations  in  setting  up  and  carrying 
out  their  programs. 

B.  Purpose 

On  August  7, 1998,  President  Clinton 
signed  the  Workforce  Investment  Act 
(WIA).  which  is  comprehensive  reform 
legislation  that  supersedes  the  Job 
Training  Partnership  Act  (JTPA).  The 
WIA  reforms  the  Federal  job  training 
system  programs  and  creates  a  new, 
comprehensive  workforce  investment 
system.  The  reformed  system  will  be 
customer-focused,  to  help  Americans 
access  any  tools  they  need  to  manage 
their  own  careers  through  timely  and 
accurate  labor  market  information  and 
high  quality  services,  and  to  assist  U.S. 
companies  in  securing  adequate 
numbers  of  skilled  workers.  This  new 
law  embodies  several  key  principles, 
including: 

Streamlining  services  through  better 
integration  at  the  street  level  through 
the  One-Stop  delivery  system.  Pro-ams 
and  providers  will  co-locate,  coordinate 
and  integrate  activities  and  information, 
so  that  the  system  as  a  whole  is  coherent 
and  accessible  for  individuals  and 
businesses  alike. 

Empowering  individuals  in  several 
ways.  First,  adiUts  eligible  for  training 
are  given  their  own  financial  power  to 
use  Individual  Trainii^g  Accounts 
(ITA's)  at  qualifying  institutions. 
Institutions  wishing  to  qualify  for 
acceptance  of  the  ITA's  will  go  through 
a  new  process  to  be  placed  on  an 
Eligible  Provider  list,  and  must  be 
required  to  continually  meet  standards 
of  performance  to  remain  on  the  list. 
Secondly,  individuals  are  further 
empowered,  through  this  process,  with 
greater  levels  of  key  information  on  the 
performance  outcomes  of  all  training 
and  educations  providers  in  the  ITA 
system.  This  will  come  to  be  known  as 


Consmner  Reporting.  Third,  individuals 
are  empowered  through  the  advice, 
guidance,  and  support  available  through 
the  One-Stop  system,  and  its  partners. 

Universal  access.  Any  individual  will 
have  access  to  the  One-Stop  system  and 
to  core  employment-related  services. 
Information  about  job  vacancies,  career 
options,  student  financial  aid,  relevant 
employment  trends,  and  instruction  on 
how  to  conduct  a  job  search,  write  a 
resume,  or  interview  with  an  employer 
is  available  to  any  job  seeker  in  the  U.S., 
or  anyone  who  wants  to  advance  his  or   1 
her  career.  While  training  and  the  use  of 
ITA's  are  not  universal  services,  all 
customers  will  have  access  to  the 
Consiuner  Report  information  gathered 
on  training  institutions  in  the  area 
through  the  Eligible  Provider  process. 

Increased  accountability.  The  goal  of 
the  Act  is  to  increase  emplo)rment, 
retention,  and  earnings  of  p'articipants, 
and  in  doing  so,  itaiprove  the  quality  of 
the  workforce  to  sustain  economic 
growth,  enhance  productivity  and 
competitiveness  in  the  American  labor 
force,  and  reduce  welfare  de[>endency. 
Consistent  with  this  goal,  the  Act 
identifies  core  indicators  of  performance 
that  State  and  local  entities  managing 
the  workforce  development  system  will 
have  to  meet — or  face  economic 
sanctions.  However,  state  and  local 
entities  exceeding  the  levels  can  receive 
incentive  funds.  Training  providers  and 
their  programs  will  also  have  to 
demonstrate  successful  performance  to 
remain  eligible  to  receive  funds  under 
the  Act.  Participants,  with  their  ITA's, 
have  the  opportunity  to  make  training 
choices  based  on  program  outcomes.  To 
survive  in  the  market,  training  providers 
must  make  accountability  for 
performance  and  customer  satisfaction  a 
top  priority. 

Strong  role  for  local  workforce 
investment  boards  and  the  private 
sector,  with  local,  business-led  boards 
acting  as  "boards  of  directors"  focusing 
on  long  range  strategic  planning,  policy 
development  and  oversight  of  the  local 
workforce  investment  system.  The 
active  involvement  of  business  and 
labor  is  critical  to  imderstanding  what 
skills  are  in  demand,  what  jobs  are 
available,  what  career  fields  are 
expanding,  and  what  types  of  training 
programs  will  best  meet  local  employer 
needs. 

Individual  Training  Accounts,  as 
described  in  the  Workforce  Investment 
Act  (WIA),  embody  several  elements 
believed  central  to  improving  the 
efiiectiveness  and  efficiency  of  publicly- 
funded  reemplo3rment  services  as  well 
as  improving  participant  satisfaction. 
Through  this  notice,  DOL  seeks  to 
identify  a  national  group  of  vanguard 
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sites  committed  to  implementing 
Individual  Training  Accounts  (ITAs  as 
described  In  the  WIA)  and  to  the 
establishv^ent  of  an  Eligible  Provider 
List  proems  that  is  consistent  with  the 
WIA  franifwork  and  informed  by  best 
practice  ^d  insight  from  the  field. 
Grantees  under  this  program  will  serve 
as  innovi|live  national  laboratories  for 
ITA  implJBlnentation.  Partners  will  test 
new  appmaches  and  practices  and 
participate  in  a  rigorous  evaluation.  In 
addition.  I  mey  vnll  participate  in  and 
help  strutrure  national  DOL  activities 
meant  to  identify  and  disseminate 
lessons  le^ed.  The  demonstration 
project  will  inform  ITA  development  as 
part  of  state  and  workforce  system- 
building  iitLore  generally. 

The  establishment  of  the  Eligible 
Provider  List,  and  the  use  of  FTA's  to 
pay  training  costs  has  the  potential  to 
impact  the  quality  of  the  workforce  and 
the  economic  competitiveness  of  a  state. 
The  WIA  includes  these  service 
elements  in  an  effort  to  create  a  more 
market-ot^nted  workforce  development 
system.  The  foiudation  of  this  system  is 
the  Eligible  Provider  List  and  the 
Consumed]  Reports  information  which 
help  the  participant  make  an  informed 
choice,  b^i$ed  on  his  or  her  training 
needs,  oddupational  interests,  and 
vendor  p^ormance. 

In  such  a  system,  it  is  hypothesized 
that  trainihg  vendors  can  become  more 
sharply  focused  on  Meeting  the  needs  of 
individual  customers.  By  taking  into 
account  Ue  specials  needs  of  various 
target  grok  ps  that  experience  barriers  to 
employment,  including  displaced 
homemakers,  workers  with  limited 
English,  Individuals  with  disabilities, 
and  thoso  with  basic  skills  deficits,  the 
training  vendors  can  structure  their 
offerings  {tp  ensure  that  their  enrollees 
are  more  [Ukely  to  be  successfully 
placed.  Also,  by  being  more  responsive 
to  the  workforce  development  needs  of 
employeiis,  the  vendors  can  structure 
their  training  so  that  employers  get 
workers  with  skills  that  match  their 
needs.  Fiiially,  it  is  also  held  that  a 
market-driven  ITA/£Ugible  Provider 
system  ca^  ultimately  provide  better 
consume^'  information,  services  and 
training  opportunities  to  customers — 
and,  in  dp|ng  so,  assist  them  in  making 
successful  employment  transitions 
throughout  their  careers. 

The  potential  for  ITAs  to  support 
these  goal$  and  objectives  is  supported 
frt)m  denionstration  data  in  the  field. 
Through  {tnis  demonstration,  we  seek  to 
build  on  the  lessons  learned  in  previous 
training  voucher  demonstrations  and 
the  current  knowledge  base.  One  recent 
DOL-funded  initiative,  the  Career 
Management  Account  (CMA) 


Demonstration,  provides  instructive 
lessons  on  the  practices  and  processes 
of  implementing  an  ITA-type  approach 
for  participants  in  Title  III  programs. 
Other  demonstrations  give  lessons  on 
how  to  structure  a  customer  choice 
system  for  adult  training.  This 
knowledge  base  will  be  used  to  inform 
the  programs  developed  by  the  sites 
selected  to  participate  in  this 
demonstration  program. 

The  ITA  Demonstration  seeks  to 
support  the  design  and  implementation 
of  the  Workforce  Investment  Act  by 
testing  approaches  that  best  fuel  the 
creation  of  a  more  market-like 
environment  for  adult  worker  re- 
training. In  addition  to  this 
demonstration,  the  Department  of  Labor 
is  undertaking  a  range  of  related 
activities  including  an  Evaluation,  the 
Exchange  of  Technical  Assistance  and 
Information,  ITA  Software 
Development,  and  the  Expansion  of 
ITA's  in  Labor-Management  Training 
Partnerships.  Information  on  these 
activities  wil  be  posted  on  ETA's 
website  as  it  becomes  available. 

C.  Demonstration  Project  Goals 

The  chief  goals  of  the  demonstration 
include: 

•  Support  of  system-building  at  the 
state  and  local  levels; 

•  Rigorous  testing  of  several  key 
models  or  approaches  to  the 
establishment  of  an  Eligible  Provider 
process  and  the  ITA  payment  system; 

•  Identification  of  key  components  of 
effective  ITA  implementation; 

•  Support  for  demonstration 
"learning  laboratory"  sites  in  designing 
and  implementing  innovative  ITA/ 
Eligible  Provider  processes  and  systems; 

•  Development  of  a  learning  network 
and  strategy  for  information  sharing,  as 
well  as  the  provision  of  technical 
assistance  between  demonstration 
"learning  laboratory"  sites  and  other 
WIA  implementation  sites  as  the  system 
moves  toward  full  implementation  by 
July  1,2000. 

D.  Demonstration  Policy 

1.  Grant  Awards 

DOL  anticipates  awarding  ten  to 
twelve  grants.  Successful  applicants 
will  receive  grants  of  up  to  $500,000. 

2.  Eligible  Applicants 

Entities  eligible  to  apply  to  participate 
in  the  ITA  Demonstration  Program 
include  States,  PlCs/Workforce 
Investment  Boards,  and  consortiums  of 
PICs  or  Workforce  Investment  Boards. 

3.  Eligible  Participants 

The  demonstration  should  include 
and  service  all  persons  eligible  for  WIA 


training.  This  demonstration  is  not  for 
direct  client  services,  however  the 
products  will  benefit  adult  and 
dislocated  worker  training  enrollment. 

4.  Allowable  Activities 

In  general,  grant  funds  may  be  used  to 
support  the  research  and  development, 
planning  and  capacity-building 
activities  involved  in  implementing  the 
ITA/Eligible  Provider  system.  Following 
are  some  examples  of  how  these  funds 
might  he  used  to  support 
implementation: 

•  development  and  delivery  of 
inservice  training  courses  that  help  case 
managers  imderstand  their  new  role  in 
supporting  individual  customer 
decision  making  and  choice; 

•  development  and  delivery  of 
orientation  sessions  to  help  ensure  that 
customers  understand  their 
responsibilities  and  opportunities 
within  an  ITA  system; 

•  development  and  delivery  of 
orientation  sessions  on  ITAs  and  the 
Eligible  Provider  process  for  current  and 
potential  training  providers; 

•  development  of  a  system  to  track 
training  provider  performance; 

•  development  of  an  ITA  expenditure 
reporting  system  to  provide  individuals 
with  information  on  the  status  of  their 
account  balances; 

•  other  related  costs  associated  with 
implementation  of  ITAs  and  Eligible 
Provider  systems;  and 

•  travel  and  other  expenses  related  to 
participation  in  networking  and 
dissemination  activities  offered  in 
conjimction  with  the  Demonstration 
grant  program. 

Demonstration  funds  are  not  intended 
to  support  direct  training  expenditures, 
as  the  demonsteation  is  for  building  the 
ITA/Eligible  flipvider  system  itself. 
However,  to  supplement  other  funds 
available  for  this  purpose,  an  applicant 
may  budget  no  more  than  20%  of  the 
total  grant  costs  for  training. 

5.  Coordination 

Applicants  will  be  expected  to  link 
demonstration  project  activities  with 
other  state  and  local  WIA 
implementation  activities.  Evidence  of 
collaboration  should  be  included  in  the 
grant  application. 

6.  Period  of  Performance 

The  period  of  performance  shall  be  18 
months  from  the  date  of  execution  by 
the  Government.  Delivery  of  services  to 
participants  shall  commence  within  90 
days  of  execution  of  a  grant. 

7.  Option  to  Extend 

Depending  upon  the  availability  of 
funds  and  awardee's  performance,  there 
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may  be  an  option  for  extension  of  the 
grant  award  not  to  exceed  a  two 
program  year  period. 

Part  IL  Statement  of  Woiit 

DOL  seeks  innovative  practitioners  to 
collab(»ate  with  others  in  the 
development  and  refinement  of  various 
models  of  ITA  application  and  in  the 
establishment  and  use  of  a  list  of 
eligible  training  providers  as  envisioned 
in  the  WIA.  Applicants  should  have  a 
strong  vision  and  passion  for  moving 
beyond  current  practices  with  and 
conceptions  of  these  activities. 

In  order  for  applicants  to  successfully 
compete  for  and  participate  in  the  ITA 
Demonstration  Program  they  must 
demonstrate  their  understanding  of  and 
commitment  to  a  rigoroiis 
implementation  of  the  ITA/Eligible 
Providw  List  system  envisioned  by  the 
WIA 

At  a  minimum,  successful  applicants 
must  demonstrate  commitment  to  the 


implementation  of  an  ITA/Eligible 
Provider  system  that: 

•  Clearly  identifies  and 
conununicates  the  ITA/Eligible  Provider 
process  and  goals  to  all  eligible 
customers; 

•  Provides  mechanisms  for 
participant  control  over  the  use  of  the 
FTA  account,  and  control  over  decision- 
making relative  to  individual  training 
choices  with  the  use  of  the  Eligible 
Provider  Listing; 

•  Provides  a  process  for  determining 
how  a  customer's  training  decision  is 
approved; 

•  Provides  an  environment  of 
information-sharing  and  related  services 
to  facilitate  a  market-based  approach  to 

training; 

•  D^cribes  the  eventual 
establishment  of  a  "Consiuner  Report" 
on  the  performance  of  training  providers 
on  the  Eligible  Training  Provider  list. 

The  US  DOL  anticipates  that  the 
demonstration  may  test  more  than  one 
design  approach  to  ITA  implementation. 


An  overview  of  the  key  design  elements 
of  the  demonstration  is  provided  below. 
Applicant  experience,  ideas  and 
proposals  can  be  incorporated  into  the 
demonstration  design. 

A.  Common  Elements  of  the 
Demonstration 

The  ITA  Demonstration  Projects  will 
include  several  common  elements.  In 
addition  the  demonstration  wrill  test 
several  variations  on  how  individual 
training  accounts  may  be  implemented 
across  the  country.  While  some  of  the 
design  elements  will  constrain  the 
design  of  the  demonstrations  to  some 
degree,  there  are  many  other  elements 
that  are  not  specified  here. 

These  include,  for  example,  the 
provider  eligibility  criteria,  payment 
mechanism,  participant  enrollment  and 
assessment  processes,  and  role  of 
community-based  organizations  as 
service  providers.  The  approach  to  such 
issues  is  left  to  the  disciretion  of  the 
applicants. 


Common  Elements  of  ITA/Eligible  Provider  Demonstrations 


Element 

Approach 

What  particpants  are  included? 

All  Adult  Training  ITA  particpants  are  included. 

Participants  are  infomied  of  the  dollar  amount  available  in  their  ITA. 

Provider  perfonnance  data,  consistent  with  WIA  requirements,  must  be 
collected  and  disseminated  to  participants. 

Inclusion  of  new  providers  must  be  allowed  easily  and  quickly;  partici- 
pants alknved  to  "nominate"  new  provkiers. 

ProvkJers  are  pakj  for  vouchers  on  a  timely  basis,  that  is.  within  30 
days. 

Staff  receive  orientatkxi  and  training  regarding  the  ITA  process  and  the 
role  they  will  play  in  implementatkm. 

Sites  must  agree  to  administer  a  common  customers  satisfaction  sur- 
vey to  all  partk:tpants. 

Sites  must  agree  to  administer  a  common  customers  satisfactk>n  sur- 
vey to  all  staff. 

Development  of  an  Individual  Employment  Plan  including  an  assess- 
ment process. 

Do  participants  know  the  amount  of  the  ITA?  

What  provider  information  must  be  collected? 

How  are  new  providers  brought  in?  

How  are  providers  paid?  

How  do  staff  learn  about  ITAs?  

How  will  customer  satisfaction  be  determined? 

How  wiH  staff  satisfaction  be  detemiined? 

What  triggers  the  ITA? 

B.  Variable  Elements  of  the  Demonstration 

In  addition  to  the  Common  Elements  described  above,  there  are  several  other  elements  of  the  ITA/Eligible  Provider 
design  that  are  at  the  discretion  of  the  applicant.  The  US  DOL  is  looking  for  applicants  who  are  interested  in  aggressive 
and  creative  approaches  that  fall  within  the  parameters  of  WIA.  Some  examples  of  these  considerations  are  presented 
below: 

Variable  Elements  of  ITA/Eligible  Provider  Demonstrations 


Element 

Possibilities 

How  is  the  dollar  amount  of  ITA  determined?  

Is  the  dollar  anrKMjnt  of  ITA  fixed  for  all  partkapants?  Does  it  vary 

among  individuals  based  on  assessment? 
Is  it  the  counsetor,  a  person  other  than  the  counsetor,  or  a  committee 

ttiat  must  approve  the  ITA? 
Does  the  customer  have  the  final  autfiority  to  choose  a  career  direction 

so  long  as  credible  job  opportunities  exist?  Is  career  direction  limited 

to  demand  occupatkins  as  defined  by  WIB? 
What  is  the  role  of  the  case  manager? 
Within  the  boundaries  of  the  trainkig  plan,  does  the  participant  have 

final  authority  to  select  a  training  provkJer?  Can  the  counsetor  reject 

a  customer's  selectk>n  of  a  training  provkJer? 
How  may  ITA  funds  be  used? 

Who  approves  the  ITA?  

What  career  directton  is  altowed? 

How  is  informed  customer  chone  provkJed?  

Who  has  final  authority  on  selectton  of  the  training  provMer? 

What  can  the  ITA  pay  for? 
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C.  Biddei  s '  Conferences 

Applicants  interested  in  becoming  a 
demonsttition  site  are  strongly 
encouragEld  to  attend  one  of  two  full-day 
Bidders'  Qonferences.  The  purpose  of 
these  sessions  is  to  siunmarize  the 
current  knowledge  base  about  ITAs/ 
Eligible  Provider  system  goals, 
frameworks  and  implementation 
processes  and  tq  review  the  goals  and 
objectivepi  of  the  Demonstration  Project. 
Attendees  will  learn  about  the  technical 
assistance  services  that  will  be  provided 
to  awardees  and  the  expectations  for 
awardee  involvement  in  designing, 
testing,  and  evaluating  alternative 
approaches  to  ITA/Eligible  Provider 
implemet^ation.  This  session  will  be 
offered  fiMe  of  charge  to  prospective 
applicants  on  a  space-available  basis. 
Attendees  will,  however,  have  to  pay  for 
their  owi^  travel  and  lodging. 
Attendance  at  this  session  is  strongly 
encouragad  but  voluntary.  No  written 
simunary  of  the  meeting  will  be 
distribute  and  applicants  not  in 
attendantib  will  not  lose  rating  points  on 
their  proposal. 

Part  m.  Application  Process  and 
Guideline  b 

A.  Contents 

Applicants  must  submit  four  (4) 
copies  o^  I  heir  proposal,  with  original 
signature! .  The  application  shall  consist 
of  a  Techbiical  Proposal  that  includes 
both  the  statement  of  work  and  cost  data 
as  it  relates  to  the  demonstration  project 
plan.  The  Technical  Proposal  shall  also 
contain  the  (SF)  424,  "Application  for 
Federal  Assistance  (Appendix  A)  and 
the  "Budget  Information  Form" 
(Appendix  B).  All  copies  of  the  (SF)  424 
MUST  have  original  signatures  of  the 
legal  entity  applying  for  grant  funding. 
Applicants  shall  indicate  on  the  (SF) 
424  the  oiganization's  IRS  status,  if 
appUcable.  According  to  the  Lobbying 
Disclosurf  Act  of  1995,  Section  18,  an 
organiza^n  described  in  Section 
501(c)4  dithe  Internal  Revenue  Code  of 
1986  which  engages  in  lobbying 
activities  khall  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan. 

The  Federal  Domestic  Assistance 
Catalog  number  is  17.246.  Applicants 
should  follow  the  instructions  included 
with  the  lafttachments. 

Technicdi  Proposal 

The  teikhnical  proposal  shall 
demonstrate  the  offeror's  capabiUties  in 
accordance  with  the  Statement  of  Work 
in  Part  II, Qf  this  solicitation.  It  is 
advised  t{tiat  the  technical  proposal  be 
formatedj  according  to  the  evalution 
criteria  (]  *brt  W).  Each  application  shall 


also  include  a  Time  line  outlining 
project  activities,  and  an  Executive 
Summary  not  to  exceed  two  pages.  A 
grant  application  shall  be  limited  to  15 
double-spaced,  single-side,  8.5-inch  x 
11-inch  pages  with  1-inch  margins. 
Attachments  shall  not  exceed  5  pages. 
Text  type  shall  be  11  point  or  larger. 
Applications  that  do  not  meet  these 
requirements  will  not  be  considered. 
SINCE  COST  EFFECTIVENESS  IS  AN 
INTEGRAL  PART  OF  THE  SELECTION 
CRITERL\,  COST  DATA  SHOULD  BE 
INCLUDED  WITH  THE  TECHNICAL 
PROPOSAL.  Budget  categories  are 
administration  and  program  activities, 
and  should  be  planned  in  accordance 
with  recent  changes  in  the  Department 
of  Labor  financial  reporting 
requirements. 

B.  Hand-Delivered  Applications 

Applications  should  be  mailed  no 
later  than  five  (5)  days  prior  to  the 
closing  date  for  the  receipt  of 
applications.  Howevei  if  applications 
are  hand-delivered,  they  must  be 
received  at  the  designated  place  by  4:00 
p.m..  Eastern  Time  on  the  closing  date 
for  receipt  of  applications.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified  time 
and  closing  date.  Telegraphed  and/or 
faxed  proposals  will  not  be  honored. 
Applications  that  fail  to  adhere  to  the 
above  instructions  will  not  be  honored. 

C.  Late  Applications 

Any  application  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it: 

(1)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calender  day  before  the  closing 
date  specified  for  receipt  of  applications 
(e.g.,  an  offer  submitted  in  response  to 

a  solicitation  requiring  receipt  of 
application  by  the  10th  of  August  must 
have  been  mailed  by  the  5th):  or 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — ^Post 
Office  to  Addressee,  not  later  than  5:00 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  application.  The  term 
"working  days"  excludes  weekends  and 
U.S.  Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  is  the  U.S. 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  "Express  Mail  Next- 


Day  Service — Post  Office  to  Addressee" 
is  the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service — Post  Office  to 
Addressee"  and  the  postmarks  on  both 
the  envelope  and  wrapper  and  the 
original  receipt  firom  the  U.S.  Postal 
Service. 

D.  Withdrawal  of  Applications 

Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Applications  may  be  withdrawn 
in  person  by  the  applicant  or  by  an 
auUiorized  representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal. 

Part  IV.  Review  Process  and  Evaluation 
Criteria 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel  who  will  evaluate  the 
applications  against  the  criteria  below. 
The  panel  resudts  are  advisory  in  nature 
and  not  binding  on  the  Grant  Officer. 
The  Government  may  elect  to  award  the 
grant  with  or  without  discussions  with 
the  offeror.  In  situations  without 
discussions,  an  award  will  be  based  on 
the  offeror's  signatiu^  on  the  (SF)  424, 
which  constitutes  a  binding  offer. 
Awards  will  be  those  in  the  best  interest 
of  the  Government,  but  also  considering 
factors  such  as  luban/rural 
characteristics  of  the  sites  and  that 
several  variations  of  the  design  are 
thoroughly  tested.  It  is  important  that 
applicants  demonstrate  that  they  are 
positioned  to  experiment  with  new 
designs  and  share  learning  that  can 
contribute  to  the  development  of 
successful  systems  elsewhere. 
Applicants  should  demonstrate  their 
interest  in  and  capacity  for  helping  to 
define  the  key  components  of  an 
effective  ITA/Eligible  Provider  List 
System. 

Evaluation  Criteria 

1.  Applicant  Qualifications  (10  points) 

a.  Indicate  whether  the  applicant  is  a 
workforce  investment  board  (or  private 
industry  council),  a  consortium  of 
multiple  boards,  or  a  state. 

i.  If  applicant  is  a  local  organization, 
describe  involvement  with  other  locals 
and  the  state  in  development  of  the 
proposal. 

ii.  If  applicant  is  a  consortium, 
indicate  which  will  be  the  lead 
organization,  and  describe  any  projects 
previously  undertaken  together.  Also 
discuss  how  the  consortium  will  be 
coordinated  and  managed. 

iii.  ff  applicant  is  a  state,  describe 
involvement  of  local  areas  in 


46414 


Federal  Register /Vol.  64.  No.  164  /  Wednesday,  August  25.  1999 /Notices 


development  of  the  proposal  and 
operation  of  the  demonstration. 

b.  Describe  applicant's 
organization(s),  including  a  brief 
history,  number  of  staff,  size  and 
demographic  nature  of  workforce 
development  area  served. 

2.  Interest  and  Commitment  (20  points) 

a.  Describe  applicant's  interest  in 
contributing  to  the  development  of 
innovative  approaches  to  ITA 
implementation. 

b.  Explain  applicant's  interest  la 
treating  the  development  of  an  ITA/ 
Eligible  Provider  system  as  a  priority 
over  other  workforce  development 
system  innovations. 

c.  Describe  applicant's  commitment  to 
achieving  project  objectives  in  a  manner 
that  also  supports  national  objectives. 

d.  Discuss  applicant's  conmiitment  to 
assist  the  US  DOL  in  building  staff 
capacity  throughout  the  WIA  system  in 
these  areas. 

3.  Previous  Experience  (10  points) 

a.  Describe  applicant's  previous 
experience,  if  any,  with  designing  and/ 
or  implementing  ITAs,  or  any  other 
voucher-type  programs,  or  any  type  of 
Consumer  Reporting. 

b.  Discuss  applicant's  history  of  peer 
assistance  with  learning  from  program 
innovations,  especially  on  a  regional  or 
national  basis. 

c.  Provide  an  example  of  a  creative 
approach  the  applicant  organization(s) 
bas  designed  to  improve  the  area's 
workforce  development  system. 

4.  Approach  (40  points) 

a.  Describe  the  objectives  of  this 
activity 

b.  Describe  the  approach  to  the 
demonstration  in  terms  of  design  and 

.  implementation. 

c.  Describe  how  the  common  elements 
of  the  demonstration,  as  outlined  in 
Section  D.l  are  included  in  the 
approach? 

d.  Describe  the  applicant's  intended 
approach  to  the  variable  elements  of  the 
demonstration,  as  outlined  in  Section 

n.2. 

e.  Describe  key  considerations  in 
designing  an  effective  ITA/Eligible 
Provider  system  and  the  applicant's 
approach  to  dealing  with  Uiem. 

f.  Discuss  potential  roadblocks  the 
applicant  may  encounter  in 
implementing  a  newly  designed  ITA/ 
Eligible  Provider  system. 

g.  Present  a  time  line  for 
implementation. 

h.  Describe  how  applicant  would 
utilize  demonstration  funds,  if  awarded. 


for  system-planning  and  development 
activities. 

i.  Provide  evidence  of  support  from 
state  and  local  partners  as  appropriate. 

5.  Ck>st  Effectiveness  (20  points) 

a.  Proposed  costs  are  reasonable  in 
relation  to  the  overall  objectives  of  the 
project,  the  activities  planned,  the  time 
frame  of  the  project,  the  organizational 
scope  (including  the  niunber  of 
individuals  and  the  niunber  of 
organizations  involved),  coordination/ 
collaboration  with  other  entities,  and  in 
relation  to  other  projects  of  similar  size 
and  scope. 

V.  Assurances 

Successful  applicants  must  give 
several  assurances,  including  that  they 
will  fully  participate  in  a  post-award 
grantee  design  workshop,  agree  to 
participate  in  the  peer  learning  process, 
serve  as  a  learning  site  for  futine 
implementors  of  ITAs  and  Eligible 
Provider  Lists,  and  participate  in 
USDOL  evaluations  as  necessary.  All 
applicants  must  provide  the  full  list  of 
assurances  as  follows. 

•  Work  in  close  collaboration  with 
state  and  local  partners  in  the  design 
development  of  the  ITA/Eligible 
Provider  system 

•  Participate  fully  in  the  program 
design  process 

•  Provide  capacity-building  activities 
for  all  levels  of  staff,  reaching  all  partner 
organizations  including  contract 
training  providers,  such  as  conununity 
based  organizations 

•  Cooperate  with  US  DOL  technical 
assistance  providers,  including  on-site 
visitations 

•  Participate  in  the  peer  learning 
process,  including  serving  as  a  learning 
site  for  future  implementors  of  ITAs 

•  Participate  in  US  DOL  evaluations 

•  Assist  the  US  DOL  in  building  staff 
capacity  throughout  the  WIA  System  in 
these  areas. 

•  Participate  in  staff  training 
activities  planned  by  DOL-ETA 

In  addition,  the  budget  shall  provide 
sufficient  funds  for  a  total  of  four 
persons  trips  for  travel  to  meetings  in 
Washington,  DC  and  other  locations. 

Part  VI.  Monitoring,  Reporting  and 
Evaluation 

A.  Monitoring 

The  Department  shall  be  responsible 
for  ensuring  effective  implementation  of 
each  competitive  grant  project  in 
accordance  with  the  Act,  the 
Regulations,  the  provisions  of  this 
announcement  and  the  negotiated  grant 
agreement.  Applicants  shoidd  assume 


that  at  least  one  on-site  project  review 
will  be  conducted  by  Department  staff, 
or  their  designees.  Tliis  review  will 
focus  on  the  project's  performance  in 
meeting  the  grant's  programmatic  goals 
and  participant  outcomes,  complying 
with  the  requirements  for  participants 
who  are  served,  expenditure  of  grant 
funds  on  allowable  activities, 
collaboration  with  other  organizations 
as  required,  and  methods  for  assessment 
of  the  responsiveness  and  effectiveness 
of  the  services  being  provided.  Grants 
may  be  subject  to  additional  reviews  at 
the  discretion  of  the  Department. 

B.  Reporting 

US  EK3L  will  arrange  for  or  provide 
technical  assistance  to  awardees  in 
establishing  appropriate  reporting  and 
data  collection  methods  and  processes. 
An  effort  will  be  made  to  accommodate 
and  provide  assistance  to  awardees  to  be 
able  to  complete  all  reporting 
electronically. 

Applicants  selected  as  grantees  will 
be  required  to  provide  the  following 
reports: 

1.  Monthly  and  Quarterly  progress 
reports. 

2.  Standard  Form  269,  Financial 
Status  Report  Form,  on  a  quarterly  basis. 

3.  Final  Project  Report  including  an 
assessment  of  project  perforraemce.  This 
report  will  be  submitted  in  hard  copy 
and  on  electronic  disk  utilizing  a  format 
and  instructions  to  be  provided  by  the 
Department. 

C.  Evaluation 

DOL  will  arrange  for  or  an 
independent  evaluation  of  the 
outcomes,  impacts,  and  benefits  of  the 
demonstration  projects.  The  RFP  #  DCS- 
99-28  describes  the  Evaluation  criteria 
and  is  available  for  review  at  http:// 
www.wdsc.org/sga/r^/rip99-28.htm. 
Grantees  must  agree  to  make  records 
available  to  evaluation  personnel,  as 
specified  by  the  evaluator(s)  imder  the 
direction  of  the  Department. 

Signed  at  Washington  DC,  this  18th  day  of 
August.  1999. 

Laura  A.  Cesario, 

Gmnt  Officer,  Division  of  Federal  Assistance. 

Appendices 

Appendix  A:  (SF)  424 — ^Application 
for  Federal  Assistance. 

Appendix  B:  Budget  Information 
Form. 
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APPENDIX  A 


Al' PLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Apfirovil  No.  034«-a043 


1     TTtE  Of-' SUBMISSION: 
':)  V^Mtraaioa 
."  H<$i-Coiii0uniaii 


PrcapplicMKm 
G  CuwiiumwiH 

Cj  Non-CommKiBii 


DATE  SUBMITTED 


J.   DATE  IIECEIVED  BY  STATE 


4.   DATE  RECEIVED  BY  FEOEHAL  ACiENTY 


ApplKwii  Mmificr 


^ 


S    AMLKTANT  INFORMATION 


I  ' 
Add^^  (tn*  city,  conny.  Satt  and  tip  code): 


6.   EMKOVE*  IDENTIFICATION  NUMBER  (EIN): 


nn-nnnDDDD 


I    Tyi-EOFAPM-ICATION: 


hacrd )  i*  bafts): 


DD 


A.  lacfCMrAvwd  B.  Duiimi  Ammi  C. 

D    OcdOK  Dmiim         Odicr  byecUy): 


10   CaTALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


HH-OHH 


TILE: 


12  /  ilEAS  AFFECTED  BY  PROIECT  (cilia. 


13 


ytorosi 


lEOnKMECT: 


ISanOae 


Naneaiid  itkylwHH  number  of  iIk  pcnaii  w  kc  c 
dm  ipplicaino  ((xie  aice  corte): 


7   TYFE  OF  AffUCANT:  {am  t 


sMaraboo)  I       1 


A.  SOK 

B.  CoMily 

C.  MwiciH 
D. 

E.  In 

F  In 

C  Speciel  Dinria 


•  ofHi^a 


■  Tr*e 


J. 

K.  la 

L.  In 

M.  Pvolii  I 

N.  0*er<Srocify): 


*  NAME  OF  FEDERAL  AGENCY: 


II.  DESCRIPTIVE  TITLE  OF  AmjCANTS  rmieCT: 


14.  CONGRESSIONAL  DIST1UCTS  OF: 


MATED  FUNDING: 


e.  CUKr 


±L 


It   rb  THE  BEST  OF  MY 


It.  IS  APFUCATION  SUBIECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER  IZIT2  PMICESST 

a.  YES.  THIS  FREAPPUCATION/ APPLICATION  WAS  MADE  AVAILABLE  TO  TW 
STATE  EXECUTIVE  ORDER  12372  FROCESS  FOR  REVIEW  ON 


DATE 


k.  NO.  a  FROGRAM  SNOT  COVERED  BY  E.O  I2I72 

a  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVBW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBH 
a  Yet         H-Ya.-aMck 


O  lb 


NOWLEOCE  AND  BEUEF.  ALL  DATA  IN  THIS  APPUCATION/FRtAPPLICATION  ARE  TRUE  AND  CORRECT    THE  DOCUMENT  HAS  BEEN  DULY 


AinitoRIZEO  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  rOMPlY  WITH  TNE  ATTACHED  ASSURANCES  If  THE  ASSBTANCE  B  AWARDED 


>    Tyici  Nmk  of  AMhorued  Reymtnmwe 


b   Tide 


d    Siimm  of  AMhanaed  Rcpfaeimnre 


KdnioM  Not  UuMe 


c    Tctifki 


IForai4}4  (REV  4.) 
Plocrted  by  OMB  Ciradv  A- 102 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheei  for  pcappiications  and  applications  submitted  for  Federal  assistance. 
It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  esuUished  a  review  and  comment  procedure 
in  response  to  Executive  Order  12372  and  have  selected  the  prqgram  to  be  included  in  their  process,  have  been  given  an  opportunity  to 
review  the  applicant's  submissioa. 


Hem: 


Entry: 


BMiy: 


I. 
2. 

3. 

4. 


7. 
8. 


Self-explanatory. 

Date  application  submitted  to  Fedoal  agency  (or  State 
if  applicable)  &  apfriicaot's  control  number  (if 
appiicaUe). 

State  use  only  (if  applicable) 

If  this  applicatioa  is  to  contimie  or  revise  an  existing 
award,  enter  preaett  Federal  identifier  number.  If  for 
a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
orgMiizatioaal  unit  whkdi  will  undertake  diis  assistanoe 
activity,  comfrieie  address  of  the  applicant,  and  name 
and  telqihaae  number  of  the  person  to  contact  on 
matters  related  to  diis  apfiticatioa. 

Enter  Eiq>loyer  Identificatioo  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enier  the  appropriate  letter  in  the  spicc  provided. 

Check  appropriate  box  and  enter  appropriate  letier(s) 
in  die  sp(Ke(s)  provided. 

-  'New'  means  a  new  assistance  award. 

•  'Contimation'  means  an  extension  for  an 
additional  funding/budgetperiod  for  a  project       with 
a  projected  completion  date. 

-  'Revision'  means  any  change  m  the  Federal 
Government's  financiid  obligation  or  cootingem 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  whidi  assistance  is 
being  requested  with  diis  qi|4ication. 


12.  List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

13.  Self-ejq>lanatory. 

14.  List  the  applicant's  Coitgressional  District  and  any 
District(s)  affected  by  die  program  or  project. 

15.  AmouM  requested  or  to  be  contributed  during  die  first 
fimding/budget  period  by  eadi  contributor.  Value  of 
in-kind  cootributioos  should  be  included  on  appropriat 
lines  as  applicable.  If  the  action  will  result  in  a  dollar 
dumge  to  an  existing  award,  indicate  qdIx  ^  amount 
of  die  dttnge.  For  decreases,  enclose  die  amounts  in 
parendieses.  If  both  basic  and  supi^eniental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
F(M-  multiple  program  finding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 

16.  Applicants  should  contact  die  Stale  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  apfriication  is  subject  to  the 
State  intergovernmental  review  process. 

17.  This  question  api^ies  to  die  iqiplicam  organization,  not 
the  person  who  signs  as  the  aathorized  representative. 
Categories  of  debt  inchide  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  die  audnrized  representative  of  the 
applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  diis  apiriication  as  official 
rqMcsentative must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  diat  dm 
audiorizatioo  be  submitted  as  part  of  die  iqiplicatioo.) 


10.  Use  die  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  required. 


II.  Enter  a  brief  descrqxive  title  of  die  project.  If  more 
than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach  a  map 
showing  project  location.  For  preqjplicalions.  use  a 
separate  sheet  to  provide  a  summary  description  of  the 
project. 
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SBSTION  A 


APPENDIX  B 
PART   II    -  BUDGET   INFORKATION 

Budget   Summary  by  Categoriea 


^ 

- 

(A) 

(B) 

(C) 

lu 

;  Peraoxmel 

2 

Fringe  Benefits    (Rate        %; 

3I 

Travel 

4 

Eq^uipment 

5 

Supplies 

6 

i 

Contractual 

7 

Other 

\ 

■ 

8 

Total,   Direct  Cost 
(Lines  1   through   7) 

9 

1 

Indirect   Cost    (Rate          %) 

1 

1.  Training  Cost/Stipends 

li 

1.  TOTAL  Funds  Requested 
(Lines   8   through   10) 

• 

SEiSTION  B   -  Cost  Sharing/  Match  Summary  (if  appropriate) 

(A)  (B) 


(C) 


1 

1 

Cash  Contribution 

2 

In -Kind  Contribution 

• 

3 

TOTAL  Cost  Sharing  /  Match 
(Rate          %) 

■ 

NC'.'B: 


Use  Column  A   to  record   funds  requested  for   the  initial  period  of 
performance    (i.e.    12  months,    18  months,    etc.);    Column  B   to  record 
changes    to  Column  A    (i.e.    requests   for  additional   funds  or  line 
item  changes;    and   Column  C  to  record   the   totals    (A  plus  B). 
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INSTRUCTIONS   FOR   PART   II    -    BUDGET  INFORMATION 

SECTION  A    -  BudgBt  Swamary  by  Categories 

1, 

Pmrsonnsl:       <;hr>w  salarif^s    to   b#?  paid   for  proif>nt  pe>rsnnnf^l  . 

2. 

Fringe  Benefits:      Indicate   the  rate  and  amount  of  fringe  benefits. 

3. 

Tr9Y9l'      Indicate   the  cunount  requested  for  staff   travel.      Include 

funds   to  cover  at  least  one   trip   to  Washington,    DC  for  project 

director  or  designee. 

6. 


7. 


8. 


Indicate   the  cost  of  non- expendable  personal  property 
that  has  a  useful   life  of  more   than  one  year  with  a  per  unit  cost  of 
$5, 000  or  more. 

Supplies :      Include   the  cost  of  consimiable  supplies  and  materials   to  be 
used  during  the  project  period. 

Contrectuel :      Show  the  eunount   to  be  used  for    (1)   procurement  contracts 
(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;- and    (2)    sub-contracts/grsmts.  > 

Other :      Indicate  all   direct  costs  not  clearly  covered  by  lines  1 
through  6  above,    including  consultants. 

Totel.   Direct  Costs:      Add  lines  1    through   7. 

9.  Indirect  Costs :      Indicate  the  rate  and  aiaount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  Treininif  /Stipend  Coat:       (If  allowable) 

11.  Total   Federal   ^V"^ff  Requested:      Show  total   of  lines  8   through  10. 
SECTION  B   -   Cost  Sharing/Matching  Summary 

Indicate   the  actual  rate  and  amount  of  cost  sharing/matching  when 
there  is  a  cost  sharing/matching  requirement .      Also  include  percentage 
of   total  project  coat  and  indicate  source  of  cost  sharing/matching 
funds,    i.e.    other  Federal   source  or  other  Non- Federal   source. 

NOTE:    PLEASE   INCLUDE  A  DETAILED   COST  ANALYSIS   OF  EACH  LINE  ITEM. 


(FR  Doc.  99-22034  Filed  8-24-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pwwlon  lind  Welfare  Benefits 
Administnrtion 

[Prohibitajtl  TranMction  Exemption  99-34; 
Exwnptiofii  Application  No.  0-10894,  et  al.] 

Grant  of  ^fKHvkiual  Exemptions;  Ttie 
Ctiaas  Manhattan  Bank  (CMB),  et  al. 

agency:  llension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Ctant  of  individual  exemptions. 

SUMMARYt  This  dociunent  contains 
exemptidi^  issued  by  the  E>epartment  of 
Labor  (thb  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Interval  Revenue  Code  of  1986  (the 
Code).     I 

Notice^  I  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Departm^iit  of  proposals  to  grant  such 
exemptidas.  The  notices  set  forth  a 
summary  bf  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
^  persons  tq  the  respective  applications 
for  a  coni^lete  statement  of  the  facts  and 
represenutions.  The  applications  have 
been  available  for  public  inspection  at 
the  Depattment  in  Washington.  DC.  The 
notices  a}|o  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested;  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (whare  appropriate).  The 
applicants  have  represented  that  they 
have  con^plied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  publipi  comments  and  no  requests  for 
a  hearing,!  unless  otherwise  stated,  were 
received  by  the  Department. 

The  nottices  of  proposed  exemption 
were  issuad  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  jaffective  December  31, 1978, 
section  ip2  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasiuy  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  jFindings 

In  accqiidance  with  section  408(a)  of 
the  Act  ajiid/or  section  4975(c)(2)  of  the 
Code  and  )the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  Thq  exemptions  are 
administratively  feasible: 


(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

The  Chase  Manhattan  Bank  (CMB); 
Located  in  New  York,  NY 

[Prohibited  Transaction  Exemption  99-34; 
Exemption  Application  No.  D-10694] 

Exnnption 

Section  I.  Covered  Transactions 

The  restrictions  of  sections 
406(a)(1)(A)  through  (D)  and  406(b)(1) 
and  (2)  of  the  Act  and  the  sanctions 
resulting  &t>m  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  lending  of 
securities  to  affiliates  of  The  Chase 
Manhattan  Corporation  (CMC),  which 
are  engaged  in  CMC's  capital  markets 
line  of  business  (Global  Capital 
Markets),  by  employee  benefit  plans  (the 
Client  Plans),  including  commingled 
investment  funds  holding  Client  Plan 
assets,  for  which  CMC,  through  its 
Global  Investor  Services  line  of 
Business,  as  operated  through  CMB  and 
its  affiliates  (GIS),  acts  as  directed 
trustee  or  custodian,  and  for  which  CMC 
through  its  Global  Securities  Lending 
Division  or  any  other  similar  division  of 
CMB  or  a  U.S.  affiliate  of  CMC 
(collectively,  GSL)  acts  as  securities 
lending  agent  or  sub-agent  and  (2)  to  the 
receipt  of  compensation  by  GSL  in 
connection  with  the  proposed 
transactions,  provided  the  general 
conditions  set  forth  below  in  Section  II 
are  met. 

Section  n.  General  Conditions 

(a)  This  exemption  applies  to  loans  of 
securities  to  Global  Capital  Markets,  as 
operated  through  CMB  in  the  United 
States  (Global  Capital  Markets/U.S.  or 
the  U.S.  Affiliated  Borrower)  and  in  the 
following  foreign  coimtries:  the  United 
Kingdom  (Global  Capital  Markets/U.K.), 
Canada  (Global  Capital  Markets/ 
Canada),  Australia  (Global  Capital 
Markets/ Australia),  Japan  (Global 
Capital  Markets/Japan)(collectively,  the 
Foreign  Affiliated  Borrowers).  Global 
Capital  Markets  will  also  include  other 
companies  or  their  successors  which  are 
affiliated  with  either  CMB  or  CMC 
within  these  coimtries.  ■ 

(b)  For  each  Client  Plan,  neither  GIS, 
Global  Capital  Markets,  GSL,  nor  any 
other  division  or  affiliate  of  CMC  has  or 
exercises  discretionary  authority  or 


control  with  respect  to  the  investment  of 
the  assets  of  Client  Plans  involved  in  the 
transaction  (other  than  with  respect  to 
the  lending  of  securities  designated  by 
an  independent  fiduciary  of  a  Client 
Plan  as  being  available  to  lend  and  the 
investment  of  cash  collateral  after 
securities  have  been  loaned  and 
collateral  received),  or  renders 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  with  respect  to 
those  assets,  including  decisions 
concerning  a  Client  Plan's  acquisition 
and  disposition  of  seciuities  available 
for  loan. 

(c)  Before  a  Client  Plan  participates  in 
a  securities  lending  program  and  before 
any  loan  of  securities  to  Global  Capital 
Markets  is  effected,  a  Client  Plan 
fiduciary  which  is  independent  of 
Global  Capital  Markets  must  have — 

(1)  Authorized  and  approved  a 
securities  lending  authorization 
agreement  with  GSL,  where  GSL  is 
acting  as  the  securities  lending  agent; 

(2)  Authorized  and  approved  the 
primary  securities  lending  authorization 
agreement  with  the  primary  lending 
agent  where  GSL  is  lending  securities 
under  a  sub-agency  agreement  with  the 
primary  lending  agent;^  and 

(3)  Approved  the  general  terms  of  the 
securities  loan  agreement  (the  Loan 
Agreement)  between  such  Client  Plan 
and  Global  Capital  Markets,  the  specffic 
terms  of  which  are  negotiated  and 
entered  into  by  GSL. 

(d)  Each  loan  of  securities  by  a  Client 
Plan  to  Global  Capital  Markets  is  at 
market  rates  and  terms  which  are  at 
least  as  favorable  to  such  Client  Plan  as 
if  made,  at  the  same  time  and  under  the 
same  circumstances  to  an  unrelated 
party. 

(e)  The  Client  Plan  may  terminate  the 
agency  or  sub-agency  arrangement  at 
any  time  without  penalty  to  such  Client 
Plan  on  five  business  days  notice 
whereupon  Global  Capital  Markets 
delivers  seciui^es  identical  to  the 
borrowed  securities  (or  the  equivalent  in 
the  event  of  reorganization, 
recapitalization  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  Client 
Plan  within — 

(1)  The  customary  delivery  period  for 
such  securities; 

(2)  Five  business  days;  or 

(3)  The  time  negotiated  for  such 
delivery  by  the  Client  Plan  and  Global 
Capital  Markets,  whichever  is  less. 


'  Unless  otherwise  noted.  Global  Capital  Markets 
will  consist  collectively  of  the  above  referenced 
entities. 


^  The-Department,  herein,  is  not  providing 
exemptive  relief  for  sectirities  lending  transactions 
engaged  in  by  primary  lending  agents,  other  than 
GSL,  beyond  that  provided  pursuant  to  Exemption 
(PTE)  8i-6  (46  FR  7527.  January  23.  1981 .  as 
amended  at  52  FR  18754,  May  19.  1987)  and  PTE 
82-63  (47  FR  14804,  April  6.1982). 
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(f)  The  Client  Plan  receives  from 
Global  Capital  Markets  (either  by 
physical  delivery  or  by  book  entry  in  a 
securities  depository  located  in  the 
United  States,  wire  transfer  or  similar 
means)  by  the  close  of  business  on  or 
before  the  day  the  loaned  securities  are 
delivered  to  Global  Capital  Markets, 
collateral  consisting  of  cash,  securities 
issued  or  guaranteed  by  the  United 
States  Government  or  its  agencies  or 
instrumentalities,  or  irrevocable  United 
States  bank  letters  of  credit  issued  by  a 
U.S.  bank,  which  is  a  person  other  than 
Global  Capital  Markets  or  an  affiliate 
thereof,  or  any  combination  thereof,  or 
othef  collateral  permitted  under  Pl^ 
81-6  (as  amended  from  time  to  time  or. 
alternatively,  any  additional  or 
superseding  class  exemption  that  may 
be  issued  to  cover  securities  lending  by 
employee  benefit  plans),  having,  as  of 
the  close  of  business  on  the  preceding 
business  day,  a  market  value  (or,  in  the 
case  of  a  letter  of  credit,  a  stated 
amount)  initially  equal  to  at  least  102 
percent  of  the  market  value  of  the 
loaned  securities. 

(g)  If  the  market  value  of  the  collateral 
on  the  close  of  trading  on  a  business  day 
is  less  than  100  percent  of  the  market 
value  of  the  borrowed  securities  at  the 
close  of  business  on  that  day.  Global 
Capital  Markets  delivers  additional 
collateral  on  the  following  day  such  that 
the  market  value  of  the  collateral  again 
equals  102  percent 

(h)  The  Loan  Agreement  gives  the 
Client  Plan  a  continuing  secxuity 
interest  in,  title  to,  or  the  rights  of  a 
secured  creditor  with  respect  to  the 
collateral  and  a  lien  on  the  collateral 
and  GSL  monitors  the  level  of  the 
collateral  daily. 

(i)  Before  entering  into  a  Loan 
A^eement,  Global  Capital  Markets 
fimiishes  GSL  the  most  recently 
available  audited  and  unaudited 
statements  of  the  financial  condition  of 
the  applicable  borrower  within  Global 
Capital  Markets.  Such  statements  are,  in 
turn,  provided  by  GSL  to  the  Client 
Plan.  At  the  time  of  the  loan.  Global 
Capital  Markets  gives  prompt  notice  to 
the  Client  Plan  fiduciary  of  any  material 
adverse  change  in  the  borrower's 
financial  condition  since  the  date  of  the 
most  recent  financial  statement 
furnished  to  the  Client  Plan.  In  the 
event  of  any  such  changes,  GSL  requests 
approval  of  the  Client  Plan  to  continue 
lending  to  Global  Capital  Markets  before 
making  any  such  additional  loans.  No 
new  securities  loans  will  be  made  until 
approval  is  received  and  each  loan 
constitutes  a  representation  by  Global 
Capital  Markets  that  there  has  been  no 
such  material  adverse  change. 


(j)  In  return  for  lending  securities,  the 
Client  Plan  either — 

(1)  Receives  a  reasonable  fee,  which  is 
related  to  the  value  of  the  borrowed 
securities  and  the  duration  of  the  loan; 
or 

(2)  Has  the  opportunity  to  derive 
compensation  through  the  investment  of 
cash  collateral.  (In  the  case  of  cash 
collateral,  the  Client  Plan  may  pay  a 
loan  rebate  or  similar  fee  to  Global 
Capital  Markets  if  such  fee  is  not  greater 
than  the  fee  the  Client  Plan  would  pay 
an  imrelated  party  in  a  comparable 
arm's  length  transaction.) 

(k)  All  procedures  regarding  the 
securities  lending  activities  conform  to 
the  applicable  provisions  of  PTEs  81-6 
and  PTE  82-63  (as  amended  bom  time, 
or  alternatively,  any  additional  or 
superseding  class  exeuipliuu  thai  may 
be  issued  to  cover  securities  lending  by 
employee  benefit  plans). 

(I)  It  Global  Capital  Markets  defaults 
on  the  securities  loan  or  enters 
bankruptcy,  the  collateral  will  not  be 
available  to  Global  Capital  Markets  or  its 
creditors,  but  will  be  used  to  make  the 
Client  Plan  whole.  In  this  regard, 

(1)  In  the  event  a  Foreign  Affiliated 
Borrower  de&idts  on  a  loan,  CMB  will 
liquidate  the  loan  collateral  to  purchase 
identical  securities  for  the  Client  Plan. 
If  the  collateral  is  insufficient  to 
accomplish  such  purchase,  CMB  will 
indemnify  the  Client  Plan  for  any 
shortfall  in  the  collateral  plus  interest 
on  such  amount  and  any  transaction 
costs  incurred  (including  attorney's  fees 
of  the  Client  Plan  for  legal  actions 
arising  out  of  the  default  on  the  loans  or 
failure  to  indemnify  properly  imder  this 
provision).  Alternatively,  if  such 
identical  securities  are  not  available  on 
the  market,  the  GSL  will  pay  the  Client 
Plan  cash  equal  to — 

(i)  The  market  value  of  the  borrowed 
securities  as  of  the'date  they  should 
have  been  returned  to  the  Client  Plan, 
plus 

(ii)  All  the  accrued  financial  benefits 
derived  from  the  beneficial  ownership 
of  such  loaned  securities  as  of  such 
date,  plus 

(iii)  Interest  bova  such  date  to  the  date 
of  payment. 

the  lending  Client  Plans  will  be 
indemnified  in  the  United  States  for  any 
loans  to  the  Foreign  Affiliated 
Borrowers. 

(2)  hi  the  event  the  U.S.  Affiliated 
Borrower  de&ults  on  a  loan,  CMB  will 
liquidate  the  loan  collateral  to  purchase 
identical  securities  for  the  Client  Plan. 
If  the  collateral  is  insufficient  to 
accomplish  such  purchase,  either  CMB 
or  the  U.S.  Affiliated  Borrower  will 
indemnify  the  Client  Plan  for  any 
shortfall  in  the  collateral  plus  interest 


on  such  amount  and  any  transaction 
costs  inciured  (including  attorney's  fees 
of  the  Client  Plan  for  legEil  actions 
arising  out  of  the  default  on  the  loans  or 
bilure  to  indemnify  property  under  this 
provision). 

(m)  The  Client  Plan  receives  the 
equivalent  of  aU  distributions  Made  to 
holders  of  the  borrowed  securities 
during  the  term  of  the  loan,  including 
all  interest,  dividends  and  distributions 
on  the  loaned  securities  during  the  loan 
period. 

(n)  Prior  to  any  Client  Plan's  approval 
of  the  lending  of  its  securities  to  Global 
Capital  Markets,  copies  of  the  notice  of 
proposed  exemption  and  the  final 
exemption  are  provided  to  the  Client 
Plan. 

(0)  Each  Client  Plan  receives  a 
monthly  report  with  respect  to  its 
securities  lending  transactions, 
including  but  not  limited  to  the 
information  described  in  Representation 
24  of  the  proposed  exemption,  so  that 
an  independent  fiduciary  of  the  Client 
Plan  may  monitor  the  securities  lending 
transactions  with  Global  Capital 
Markets. 

(p)  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  mSuon  are  permitted  to  lend 
seciuities  to  Global  Capital  Markets; 
provided,  however,  that — 

(1)  In  the  case  of  two  or  more  Client 
Plans  which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 

.  (i.e.,  the  Related  Client  Plans),  whose 
assets  are  commingled  for  investment 
purposes  in  a  single  master  trust  or  any 
other  entity  the  assets  of  which  are 
"plan  assets"  under  29  CFR  2510.3-101 
(the  Plan  Asset  Regulation),  which 
entity  is  engaged  in  seciuities  lending 
arrangements  with  Global  Capital 
Markets,  the  foregoing  $50  million 
requirement  shall  be  deemed  satisfied  if 
such  trust  or  other  entity  has  aggregate 
assets  which  are  in  excess  of  $50 
million;  provided  that  if  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  master  trust 
or  other  entity  is  not  the  employer  or  an 
affiliate  of  the  employer,  such  fiduciary 
has  total  assets  under  its  management 
and  control,  exclusive  of  the  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(2)  In  the  case  of  two  or  more  Client 
Plans  which  are  not  maintained  by  the 
same  employer,  controlled  group  of 
corporations  or  employee  organization 
(i.e.,  the  Unrelated  Client  Pli^s),  whose 
assets  are  commingled  for  investment 
purposes  in  a  group  trust  or  any  other 
form  of  entity  the  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
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RegiUatioti,  which  entity  is  engaged  in 
securities!  lending  arrangements  Mrith 
Global  Capital  Markets,  the  foregoing 
$50  milU(kn  requirement  is  satisfied  if 
such  tru^  or  other  entity  has  aggregate 
assets  wn^ch  are  in  excess  of  $50 
million  (excluding  the  assets  of  any 
Client  Plan  with  respect  to  which  the 
fiduciary  responsible  for  making  the 
investmeBt  decision  on  behalf  of  such 
group  trust  or  other  entity  or  any 
member  of  the  controlled  group  of 
corporations  including  such  fiduciary  is 
the  employer  maintaining  such  Plan  or 
an  employee  organization  whose 
members  bre  covered  by  such  Plan). 
Howevei,|the  fiduciary  responsible  for 
making  me  investment  decision  on 
behalf  oi  i  tuch  group  trust  or  other 
entity — 

(i)  Has|  full  investment  responsibility 
with  respect  to  plan  assets  invested 
th«ein;  uid 

(ii)  Ha^i  total  assets  imder  its 
managei^nt  and  control,  exclusive  of 
the  $50  ihillion  threshold  amoimt 
attributabile  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  Allien. 

(In  addition,  none  of  the  entities 
describe^  above  are  formed  for  the  sole 
purpose  bf  making  loans  of  securities.) 

(^  Wiik  respect  to  each  successive 
two  week;  period,  on  average,  at  least  50 
percent  or  more  of  the  outstanding 
dollar  value  of  securities  loans 
negotiated  on  behalf  of  Client  Plans  by 
GSL,  in  ijlie  aggregate,  will  be  to 
unrelated  ll  borrowers. 

(r)  In  addition  to  the  above,  all  loans 
involving  Foreign  Affiliated  Borrowers 
within  (Sobal  Capital  Markets  have  the 
following  supplemental  requirements: 

(1)  Such  Foreign  Affiliated  Borrower 
is  registaned  as  a  bank  or  broker-dealer 
with—     { 

(i)  The  Financial  Services  Authority 
or  the  Securities  and  Futures  Authority, 
in  the  ca$^  of  Global  Capital  Markets/ 
U.K.:      !  i 

(ii)  Thbl  Office  of  the  Superintendent 
of  Financial  Institutions  (OSFI),  or  the 
Ontario  |^curities  Commission  and/or 
the  Investment  Dealers  Association,  in 
the  case  of  Global  Capital  Markets/ 
Canada; 

(iii)  The  Australian  Prudential 
Regulation  Authority  (APRA),  or  the 
Australidli  Securities  &  Investments 
Commission  and/or  the  Australian 
Stock  Exchange  Limited,  in  the  case  of 
Global  Cuital  Markets/ Australia:  and 

(iv)  The  Ministry  of  Finance  and/or 
the  Tokyo  Stock  Exchange,  in  the  case 
of  Globa)  Capital  Markets/ Japan. 

(2)  Sut^h  broker-dealer  or  bank  is  in 
complianbe  with  all  applicable 
provisions  of  Rule  15a-€  (17  CFR 
240.15a-r(  i)  under  the  Securities 


Exchange  Act  of  1934  (the  1934  Act) 
which  provides  for  foreign  broker- 
dealers  a  limited  exemption  fi'om 
United  States  registration  requirements; 

(3)  All  collateral  is  maintained  in 
United  States  dollars  or  dollar- 
denominated  securities  or  letters  of 
credit  of  U.S.  banks  or  any  combination 
thereof,  or  other  collateral  permitted 
under  PTE  81-*  (as  amended  fi'om  time 
to  time,  or  alternatively,  any  additional 
or  superseding  class  exemption  that 
may  be  issued  to  cover  securities 
lending  by  employee  benefit  plans); 

(4)  All  collateral  is  held  in  the  United 
States; 

(5)  The  sitiis  of  the  Loan  Agreement 
is  maintained  in  the  United  States; 

(6)  The  lending  Client  Plans  are 
indemnified  by  CMB  in  the  United 
States  for  any  transactions  covered  by 
this  exemption  with  the  Foreign 
Affiliated  Borrower  so  that  the  Client 
Plans  do  not  have  to  litigate  in  a  foreign 
jurisdiction  nor  sue  the  Foreign 
Affiliated  Borrower  to  realize  on  the 
indemnification;  and 

(7)  Prior  to  the  transaction,  each 
Foreign  Affiliated  Borrower  enters  into 
a  written  agreement  with  GSL  on  behalf 
of  the  Client  Plan  whereby  the  Foreign 
Affiliated  Borrower  consents  to  service 
of  process  in  the  United  States  and  to 
the  jurisdiction  of  the  courts  of  the 
United  States  with  respect  to  the 
transactions  described  herein. 

(s)  CMB  or  Chase  Securities  Inc.  (CSI) 
maintains,  or  causes  to  be  maintained 
within  the  United  States  for  a  period  of - 
six  years  from  the  date  of  sudi 
transaction,  in  a  manner  that  is 
convenient  and  accessible  for  audit  and 
examination,  such  records  as  are 
necessary  to  enable  the  persons 
described  in  paragraph  (t)(l)  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circiunstances  beyond  the  control  of 
CMB  or  CSI,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period;  and 

(2)  No  party  in  interest  other  than 
CMB  or  CSI  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  below  by 
paragraph  (t)(l). 

(t)(l)  Except  as  provided  in 
subparagraph  (t)(2)  of  this  paragraph 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (s)  are  unconditionally 


available  at  their  customary  location 
during  normal  business  hours  by: 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commissior; 

(ii)  Any  fiduciary  of  a  participating 
Client  Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(iii)  Any  contributing  employer  to  any 
participating  Client  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

{iv)  Any  participant  or  beneficiary  of 
any  participating  Client  Plan,  or  any 
duly  authorized  representative  of  such 
participant  or  beneficiary. 

(t)(2]  None  of  the  persons  described 
above  in  paragraphs  (tKl)(ii)-(t)(l)(iv)  of 
this  paragraph  (t)(l)  are  authorized  to 
examine  the  trade  secrets  of  CMB,  the 
U.S.  Affiliated  Borrowers,  or  the  Foreign 
Affiliated  Borrowers  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

m.  Definitions 

For  purposes  of  this  exemption, 

(a)  The  terms  "CMB"  and  "CMC"  as 
referred  to  herein  in  Sections  I  and  II, 
refer  to  The  Chase  Manhattan  Bank  and 
its  parent.  The  Chase  Manhattan 
Corporation. 

(b)  The  term  "affiliate"  means  any 
entity  now  or  in  the  future,  directly  or 
indirectly,  controlling,  controlled  by,  or 
under  common  control  with  CMC  or  its 
successors.  (For  purposes  of  this 
definition,  the  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual.) 

(c)  The  term  "U.S.  Affiliated 
Borrower"  means  an  affiUate  of  CMC 
that  is  a  bank  supervised  by  the  United 
States  or  a  State,  or  a  broker-dealer 
registered  imder  the  1934  Act. 

(d)  The  term  "Foreign  AffiUated 
Borrower"  means  an  affiliate  of  CMC 
that  is  a  bank  or  a  broker-dealer  which 
is  supervised  by — 

(1)  The  Financial  Services  Authority 
or  the  Securities  and  Futures  Authority 
in  the  United  Kingdom; 

(2)  OSFI,  or  the  Ontario  Securities 
Commission  and/or  the  Investment 
E)ealers  Association  in  Canada; 

(3)  APRA,  or  the  Australian  Securities 
&  Investments  Conunission  and/or  the 
Australian  Stock  Exchange  in  Austraha; 
and 

(4)  The  Ministry  of  Finance  and/or  the 
Tokyo  Stock  Exchange  in  Japan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  on  June  25, 1999  at 
64  FR  34281. 
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FOR  HIRTHER  MFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toU-firee  number.) 

H.H.  Borland,  Inc.  Profit  Sharing  Plan 
(the  Plan);  Located  in  Downers  Grove, 
IL 

[Prohibited  Transaction  Exemption  99-35; 
Exemption  Application  No.  D--10707) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  (the  Sale)  of  certain 
improved  real  property  (the  Ptoperty)  by 
the  Plan  to  Henry  H.  Borland  m  and  Pat 
Borland,  the  Plan  trustees  (the  Trustees) 
and  disqualified  persons  wilh  respect  to 
the  Plan,-^  provided  the  following 
conditions  are  met: 

(a)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  imrelated  party; 

(b)  The  Trustees  piuchase  the 
Property  fctim  the  Plan  for  the  greater  of 
$200,000  or  the  fair  market  value  of  the 
Property  as  of  the  date  of  the 
transaction,  as  determined  by  a 
qualified,  independent  appraiser; 

(c)  The  Sale  is  a  one-time  transaction 
for  cash;  and 

(d)  The  Plan  pays  no  fees  or 
conunissions  in  connection  with  the 
Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
25, 1999  at  64  FR  34292. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  niunber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 


'  Since  Mr.  Borland  is  the  sole  owner  of  the  Plan 
sponsor  and  the  only  participant  in  the  Plan,  there 
is  no  jurisdiction  under  Title  I  of  the  Act  pursuant 
to  29  CFR  2510.3-3(b).  However,  there  is 
jurisdiction  under  Title  II  of  the  Act  pursuant  to 
section  4975  of  the  Code. 


duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  ndes.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  20th  day  of 
August,  1999. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  9»-22025  Filed  8-24-99:  8:45  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
COMMISSION 

Sunshine  Act  Meeting    . 

August  20. 1999. 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  64,  No. 
127,  at  36,049-50,  July  2, 1999. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 
10:00  a.m.,  Wednesday,  July  28, 1999. 
PLACE:  Room  6005,  6th  Floor,  1730  K 
Sti«et,  NW,  Washington,  DC. 

STATUS:  Open. 

CHANGES  M  MEETING:  The  Commission 
meeting  to  consider  and  act  upon  Hubb 
Corp.,  Docket  No,  KENT  97-302,  has 
been  changed  to  10:00  a.m.,  Thursday, 
September  30, 1999. 


Any  person  attending  an  open 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d). 
CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen.  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Jean  H.  Ellen, 
Chief  Docket  Clerk. 
(FR  Doc.  99-22155  Filed  8-23-99;  12:27  pm) 

BILUNG  CODE  STSS-OI-H 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-344] 

Portland  General  Electric,  Trojan 
Nuclear  Plant;  Environmental 
Assasament  and  Hnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
1  issued  to  Portland  General  Electric 
(PGE),  the  licensee,  for  operation  of  the 
Trojan  Nuclear  Plant  located  in  Prescott, 
Oregon  and  a  conciurent  exemption 
fromlO  CFR  50.54  and  10  CFR  73.55. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
PGE  fitnn  the  seciuity  requirements  of 
10  CFR  5p.54(p)  and  10  CFR  73.55  and 
delete  the  requirements  for  a  security 
plan  from  the  10  CFR  part  50  licensed 
portion  of  the  site  after  the  spent 
nuclear  fuel  is  transferred  to  the  part  72 
licensed  Trojan  independent  spent  fuel 
storage  installation  (ISFSI). 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for  a 
license  amendment  and  exemption 
dated  January  29, 1998. 

The  Need  for  the  Proposed  Action 

Sections  50.54  and  73.55  of  Tide  10 
of  the  Code  of  Federal  Regulations 
require  that  licensees  establish  and 
maintain  physical  protection  and 
security  for  activities  involving  nuclear 
fuel  within  the  10  CFR  part  50  licensed 
area  of  a  facility.  The  proposed  action  is 
needed  because  there  will  no  longer  be 
any  nuclear  fuel  on  the  10  CFR  part  50 
licensed  facility  to  protect  against 
radiological  sabotage  or  diversion  after 
the  transfer  of  the  spent  nuclear  fuel  to 
the  Trojan  ISFSI.  Subpart  H  of  10  CFR 
part  72  establishes  physical  protection 
and  relies  on  10  CFR  73.51  to  define  the 
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requirenMnts  for  physical  protection  of 
spent  nuclear  fuel  stored  under  a 
specific  license  issued  pursuant  to  10 
CFR  part  72.  The  Trojan  ISFSI  has  an 
NRC-appjiDved  seciirity  plan  to  protect 
the  spent  huclear  fuel  stored  there  firom 
radiologi|dal  sabotage  and  diversion  as 
promulgtied  under  10  CFR  part  72, 
subpart  I^  The  proposed  action  will 
allow  the  licensee  to  conserve  resoiuces 
for  decommissioning  activities. 

£nvirDJUli  sntal  Impacts  of  the  Proposed 
Action 

The  Cosunission  has  completed  its 
evaluatidil  of  the  proposed  action  and 
concludes  that  exempting  the  plant  from 
security  requirements  will  not  have  any 
adverse  environmental  impact.  There 
will  be  very  minor  savings  of  energy  and 
vehicular  [use  associated  with  the 
security  force  no  longer  performing 
patrols,  qhecks,  and  normal  security 
functional 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
acddentj^  no  changes  are  being  made  in 
the  typesi  6f  any  effluents  that  may  be 
released  f^iff  site,  and  there  is  no 
significam  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  areiio  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  r^ard  to  potential  non- 
radiologijclal  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  efilji^ents  and  has  no  other 
environxl^ntal  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with' 
the  proposed  action. 

Accordingly,  the  Commission 
concludcH  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Altemati^s  to  the  Proposed  Action 

As  an  Alternative  to  the  proposed 
action,  th^  staff  considered  denial  of  the 
proposed  taction  (i.e.,  the  "no-action" 
altematiTe).  Denial  of  the  application 
would  re^t  in  no  change  in  current 
environi]|ental  impacts.  The 
environniental  impacts  of  the  proposed 
action  aiiiq  the  alternative  action  are 
similar,  i  i 

Altematiue  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Trojan  Plant. 

Agencies  and  Persons  Consulted 

In  accoifdance  with  its  stated  policy, 
on  July  19, 1999,  the  staff  considted 
wiUi  the  Qregon  State  official,  Adam 


Bless  of  the  Oregon  Office  of  Energy, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Inqtact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  environment.  Accordin^y,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  January  29, 1998,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  dociunent  room  located  at  the 
Branford  Price  Millar  Library,  Portiand 
State  University,  934  S.W.  Harrison 
Street,  Portiand,  Oregon  92707. 

Dated  at  Rockville,  MD.  this  16th  day  of 
August  1999. 

For  the  Nuclear  Regulatory  Commission, 
Louis  L.  Wheeler, 

Acting  Chief,  Decommissioning  Section, 
Project  Directorate  IV  and  Decommissioning. 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  99-22029  Filed  8-24-99;  8:45  am) 
BILUNQ  CODE  TSSO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  50-34^ 

Portland  Ganaral  Elactrie,  Trojan 
Nuelaar  Plant;  Envfaronmantal 
Aaaaaamant  and  FIndhiQ  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regiilatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
1  issued  to  Portiand  General  Electric 
Company  (PGE),  the  licensee,  for 
operation  of  the  Trojan  Nuclear  Plant 
located  in  Prescott,  Oregon  and  a 
concurrent  exemption  from  10  CFR 
50.54, 10  CFR  50.47(b)  and  10  CFR  part 
50,  appendix  E. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
PGE  from  the  emergency  plan 
requirements  of  10  CFR  50.54(q),  10 
CFR  50.47(b),  and  10  CFR  part  50, 
appendix  E  and  delete  the  requirements 
for  an  emergency  plan  from  the  10  CFR 
part  50  licensed  portion  of  the  site  after 
the  spent  nuclear  fuel  is  transferred  to 


a  part  72  licensed  independent  spent 
fuiel  storage  installation  (ISFSI). 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for  a 
license  amendment  and  exemption 
dated  August  27, 1998. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  the  remaining  quantities  of 
radioactive  material  in  the  part  50 
licensed  focility  will  be  less  than  the 
quantities  specified  in  10  CFR  30.72, 
"Schedule  C"  after  the  transfer  of  the 
spent  nuclear  fuel  to  the  ISFSI.  This 
represents  a  reduction  of  over  99 
percent  of  the  radioactivity  existing 
prior  to  the  transfer  and  the 
radioactivity  remaining  in  the  part  50 
licensed  plant  will  be  below  the  amoimt 
requiring  an  emergency  plan  as 
designated  in  10  CFR  30.72  above.  The 
ISFSI  which  will  receive  the  radioactive 
inventory  has  an  NRC-approved 
emergency  plan.  The  proposed  action 
will  allow  the  licensee  to  conserve 
resources  for  decommissioning 
activities. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  exempting  the  plant  from 
emergency  plan  requirements  wiU  not 
have  any  adverse  environmental  impact 
There  will  be  very  minor  savings  of 
energy  and  vehicular  use  associated 
with  tiie  reduced  effort  related  to 
emergency  preparedness  drills. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  expostu^.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action.       ^ 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  appUcation 
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would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

AHemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Trojan  Plant. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  19, 1999,  the  staff  considted 
with  the  Oregon  State  official,  Mr. 
Adam  Bless  of  the  Oregon  Office  of 
Energy,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Findiiig  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
.  statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  27, 1998,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building.  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Branford  Price  Millar  Library,  Portland 
State  University,  934  S.W.  Harrison 
Street.  Portland.  Oregon  92707. 

Dated  at  Rockville.  MD.  this  16th  day  of 
August  1999. 

For  the  Nuclear  Regulatory  Commission. 

Louis  L.  Wheelw. 

Acting  Chief,  Decommissioning  Section, 
Project  Directorate  FV  and  Decommissioning, 
Division  of  Licensing  Project  ^4anagement, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  99-22030  Filed  8-24-99;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

SuiMhbw  Act  Meeting 

AGENCY  HOUNNG  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  August  23,  30, 
September  6, 13,  and  October  18. 1999. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDEREO: 


Week  of  August  23 
Tuesday,  August  24 

2  p.m. — Briefing  by  Executive  Branch 

(Qosed— ex.1) 
3:30  p.m. — Briefing  on  Threat 

Assessment  (Closed — ex.  1) 

Wednesday,  August  25 

9:55  a.m. — ^Affirmation  Session  (Public 
Meeting)  (If  needed) 

Week  of  August  30— Tentative 

Wednesday,  September  1 

9:25  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  September  6 — Tentative 

Tuesday,  September  7 

9:15  a.m. — ^Affinnation  Session  (Public 

Meeting)  (if  needed) 
9:20  a.m. — ^Briefing  on  PRA 

Implementation  Plan  (Public 

Meeting)  (Contact:  Tom  King,  301- 

415-5790) 

Week  of  September  13 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  September  13. 
and 

Week  of  October  IS— Tentative 

Thursday,  October  21 

9:30  a.m. — Briefing  on  Part  35 — Rule  on 
Medical  Use  of  Byproduct  Material 
(Contact:  Cathy  Haney,  301-415- 
6825)  (SECY-99-201,  Draft  Final 
Rule— 10  CFR  Part  35,  Medical  Use 
of  Byproduct  Material,  is  available 
in  the  NRC  Public  Document  Room 
or  on  NRC  web  site  at 
"www.nrc.gov/NRC/ 
COMMISSION/SECYS/index.html". 
Download  the  zipped  version  to 
obtain  all  attachments.) 

*The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (Recording]  (301) 
415-1292.  Contact  person  for  more 
information:  Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dkwOnrc.gov. 


Dated:  August  20. 1999. 

Williaa  M.  HiU.  Jr.. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  9»-22159  Filed  8-23-99;  12:48  pm] 
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LBackgraiuMl 

Purstiant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  tbe  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  firom  any  person. 

this  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  31, 
1999,  through  August  13, 1999.  The  last 
biweekly  notice  was  published  on 
August  11. 1999  (64  FR  43764). 

Notice  of  Consideration  of  IsBoanoe  of 
Amendments  to  Facilitv  Operating 
Licenses,  Propoeed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  ifearing 

The  Commission  has  made  a 
proposed  determination  that  the 
foUoMring  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  focility  in  accordance  with^the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  bom  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
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determiqation.  Any  comments  received 
Mnthin  3pj  days  after  the  date  of 
publictrtMn  of  this  notice  will  be 
considerep  in  making  any  final 
detennisUtion. 

Nonntuly,  the  Conunission  will  not 
issue  thej  unendment  until  the 
expiration  of  the  30-day  notice  period. 
Howevec, should  circumstances  change 
during  the  notice  period  such  that 
foiliue  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commissijon  may  issue  the  license 
amendm^iit  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  detemunation  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determiq^on  will  consider  all  public 
and  Stat^  Comments  received  before 
action  is  jt^yken.  Should  the  Commission 
take  this  jdction,  it  will  publish  in  the 
Federal  K^gister  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  ocniij  very  infrequently. 

Writteiiicomments  may  he  submitted 
by  mail  1 3  the  Chief,  Rules  and 
Directive^  Branch,  Division  of 
Administiation  Services,  Office  of 
Adminisnation,  U.S.  Nuclear  Regulatory 
Commisskpn,  Washington,  DC  20555- 
0001,  an(l  I  should  cite  the  publication 
date  and  ^age  number  of  this  Federal 
Register  Uotice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Fliit  North,  11545  Rockville 
Pike,  Rodkville,  Maryland  from  7:30 
a.m.  to  4it5  p.m.  Federal  workdays. 
Copies  o|  Written  comments  received 
may  be  eimmined  at  the  NRC  Public 
Documem  Room,  the  Gelman  Building, 
2120  L  Sfrjeet,  NW.,  Washington,  DC. 
The  filing  |of  requests  for  a  hearing  and 
petitions  lor  leave  to  intervene  is 
discussea  Wlow. 

By  September  24, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  &cility  operating  license  and 
any  persb^  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  fc(r  leave  to  intervene  shall  be 
filed  in  a^ordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic!  licensing  Proceedings"  in  10 
CFR  Part  '2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,!  ^120  L  Street,  NW., 
Washingtiin,  DC  and  at  the  local  public  ^ 
dociunen  ttroom  for  the  particular 


fociUty  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
shoiild  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natiue  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  t2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 


amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opport\mity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  rnnsideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment, 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  woiild  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regidatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l){iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  avail^le  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2 1 20  L  Street.  NW. . 
Washington,  DC.  and  at  the  local  public 


46426 


Federal  Register /Vol.  64,  No.  164 /Wednesday.  August  25,  1999 /Notices 


document  room  for  the  particular 
focility  involved. 

Carolina  Power  &•  Light  Company,  et  al.. 
Docket  No.  50-400.  Sheawn  Hairis 
Nuclear  Power  Plant.  Unit  1.  Wake  and 
ChaAam  Counties.  Nortii  Carolina 

Date  of  amendment  request:  August  2, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmif^  Specification  6.2.2.e  to 
require  either  the  Operations  Manager 
or  an  off-shift  Operations 
superintendent  to  hold  a  senior  reactor 
operator  (SRO)  license.  This  revision 
would  delete  the  option  which  allows 
the  Manager-Operations  to  have  at  one 
time  held  a  Senior  Reactor  Operator 
License  for  a  similar  unit  and  replaces 
it  with  the  requirement  for  an  off-shift 
Operations  superintendent  who  holds 
an  SRO  license  to  supervise  shift  work 
and  licensed  activities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  whic:h  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  change  to  Technical  Specification 
6.2.2.e  to  require  the  Manager-Operations  or 
an  off-shift  Operations  superintendent  to 
hold  an  SRO  license  is  administrative  in 
nature  and  does  not  directly  affect  plant 
operations.  The  change  does  not  physically 
alter  the  facility  in  any  manner  and,  as  such, 
does  not  affect  the  means  in  which  any 
safety-related  system  performs  its  intended 
safsty  function. 

Therefive,  there  would  be  no  increase  in 
the  probebiUty  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  firom  any  accident 
previously  evaluated. 

As  stated  above,  the  proposed  change  is 
administrative  in  nature.  There  is  no  physical 
alteration  to  any  plant  system,  nor  is  there  a 
change  in  the  method  in  which  any  safety 
related  system  performs  its  function. 

Therafbra,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  firom  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
ofsafiety. 

The  proposed  amendment  does  not  reduce 
the  margin  of  safiety  as  defined  in  the  Safety 
Analj^is  Report  oi^e  bases  contained  in  the 
Technical  Specifications.  The  requirement  to 
have  a  licensed  SRO  management  position 
responsible  for  plant  operations  is 
maintained  within  the  proposed  amendment. 
The  proposed  amendment  is  consistent  with 


(1)  10  CFR  50.54(1).  which  requires 
individuals  responsible  for  directing  the 
licensed  activities  of  licensed  operators  to 
hold  an  SRO  license,  (2)  Revision  1  of 
NUREG-1431,  "Standard  Technical 
Specifications  Westinghouse  Plants,"  and 
Technical  Specification  Traveler  Form 
(TSTF)  65.  Revision  1,  and  (3)  the  intent  of 
ANSI/ANS-3.1,  "Standard  for  Selection  and 
Training  of  Personnel  for  Nuclear  Power  . 
PlanU,"  (September  1979  Draft). 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  PubUc  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

NRC  Section  Chief:  Sheri  R.  Peterson. 

Carolina  Power  Sr  Light  Company,  et  al.. 
Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1.  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  amendment  request:  August  4, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specification  6.9.1.6.2  to 
incorporate  analytical  methodology 
references  which  are  used  to  det^mine 
cote  operating  limits.  The  analytical 
methodologies  to  be  referenced  are 
documented  in  topical  reports  which 
have  been  accepted  by  the  Nuclear 
Regulatory  Commission  for  referencing 
in  licensing  applications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  incorporate 
additional  references  to  methodologies  used 
to  evaluate  core  operating  limits.  These 
methodologies  have  been  approved  fra  use  by 
the  NRC.  Plant  structures,  systems,  and 
components  will  not  be  operated  in  a 
different  manner  as  a  result  of  these  proposed 
changes  and  no  physical  modifications  to 
equipment  are  involved.  Adding  these 
references  to  the  Core  Operating  Limits 


Report  section  of  Technical  Specifications 
does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  incorporate 
additional  references  to  methodologies  used 
to  evaluate  core  operating  limits.  These 
methodologies  have  been  approved  for  use  by 
the  NRC.  Plant  structures,  systems,  and 
components  will  not  be  operated  in  a 
different  manner  as  a  result  of  these  proposed 
changes  and  no  physical  modifications  to 
equipment  are  involved.  Adding  these 
references  to  the  Core  Operating  Limits 
Report  section  of  Technical  Specifications 
does  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
ofsafiety. 

The  proposed  changes  incorporate 
additional  refwences  to  methodologies  used 
to  evaluate  core  operating  limits.  These 
methodologies  have  been  approved  for  use  by 
the  NRC.  Plant  structures,  systems,  and 
components  will  not  be  operated  in  a 
different  manner  as  a  result  of  these  proposed 
changes  and  no  physical  modifications  to 
equipment  are  involved.  Adding  these 
references  to  the  Core  Operating  Limits 
Report  section  of  Technical  Specifications 
does  not  involve  a  reduction  in  the  margin 
of  safety. 

The  NRC  Staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Camwon  Village  Regional 
Lilmay,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Sheri  R.  Peterson. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3.  Grundy  County,  Illinois 

Date  of  amendment  request:  May  20, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
3.8.A  to  identify  the  specific 
Containment  Cooling  Service  Water 
(CCSW)  equipment  required  to  support 
operation  of  the  Control  Room 
Emergency  Ventilation  System  (CREVS). 
The  proposed  amendment  would  also 
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revise  1  $  3/4.5.C.2  to  ensure  that  the 
suppreslsrion  pool  water  level  is  adequate 
to  preveat  vortexing  in  the  Low  Pressure 
Coolant  Injection  and  Core  Spray  pump 
suctions. 

Basis\fpr proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  iko  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  Increase  in  the 
probabiliiy  or  consequences  of  an  accident 
previously  evaluated  because  of  the 
following:! 

The  proposed  changes  to  the  technical 
specificajikins  provide  clarity  in  the  support 
system  rtfl^tionship  and  requirements  for  the 
CCSW  syfetem  support  of  the  CREVS 
operatioii.!  {Neither]  [tjhe  CCSW  system  nor 
the  CREV^  system  are  assumed  to  be 
accident  precursors  for  previously  evaluated 
accident[6|.  Therefore,  the  proposed  changes 
have  no  direct  on  the  probability  or 
conseque|lces  of  accidents  previously 
evaluated  ' 

The  proposed  change  to  the  allowable 
suppressikin  chamber  level  does  not  involve 
a  significtiit  increase  in  the  probability  or 
consequehfces  of  an  accident  previously 
evaluated.  The  proposed  change  revises  a 
Technical  Specification  acceptance  value  to 
[a]  more  conservative  value  and  serves  to 
ensure  oparability  of  equipment  important  to 
safety.  By  ensuring  equipment  availability, 
the  probability  or  consequences  of  an 
accident  pfeviously  evaluated  are  not 
increased;  In  addition,  the  proposed  changes 
have  no  impact  on  any  initial  condition 
assumptions  for  accident  scenarios.  Onsite  or 
offsite  dos8  consequences  resulting  from  an 
event  preyiously  evaluated  are  not  affected 
by  this  prb^sed  amendment  request. 
2.  Create  the  possibility  of  a  new  or 
different  li|nd  of  accident  &t)m  any  accident 
previously  ^evaluated  because: 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  htm  that  previously  evaluated.  The 
changes  to  the  CCSW  specifications  more 
appropriatidy]  reflect  the  design 
requirements  and  clarify  the  support  role  of 
the  CCSW  iystem  as  it  relates  the  CREVS. 
Neither  the  CCSW  system  nor  the  CREVS 
will  be  operated  differently  with  the 
proposed  change.  Therefore  new  or  different 
failure  mokjes  will  not  be  created.  Therefore, 
the  possibility  of  new  and  different  accidents 
has  not  befen  created  with  the  proposed 
change.  Tift  proposed  change  to  the 
suppression  pool  allowable  level  restores 
margin  to  tke  Technical  Specifications  and 
ensures  equipment  operability.  The  proposed 
change  is  conservative  with  respect  to 
current  requirements.  The  proposed 
amendment  does  not  involve  any  plant 
physical  ctibnges  that  would  create  the 
possibility]  6f  a  new  or  different  kind  of 
accident  ftjcjm  any  accident  previously 
evaluated.;  i 

Therefoita,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously)  evaluated. 


3.  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  proposed  change  to  the  CCSW 
technical  specification  will  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
The  proposed  change  has  greater  consistency 
with  the  current  design  requirements  for 
CSSW  support  of  CREVS  operation. 
Therefore,  the  margin  of  safety  has  been  not 
been  altered.  [Therefore,  the  margin  of  safety 
has  not  been  altered.  SIC] 

The  proposed  changes  for  suppression  pool 
level  does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  In  fact,  the  proposed 
changes  restore  margin  and  ensure 
equipment  operability.  Since  the  changes 
maintain  the  necessary  level  of  system 
reliability,  they  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  proposed  amendment  for  Dresden  will 
not  reduce  the  availability  of  systems 
required  to  mitigate  accident  conditions; 
therefore,  the  proposed,  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago.  Illinois  60690-0767, 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request:  July  14, 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  would  allow 
the  units  to  operate  at  an  uprated  power 
level  of  3489  MWt,  an  increase  of  5 
percent  rated  core  thermal  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

A.  Evaluation  of  the  Probability  of 
Previously  Evaluated  Accidents 

The  proposed  power  uprate  imposes  only 
minor  increases  in  plant  operating 


conditions.  No  change  is  made  to  the  reactor 
operating  pressure.  Operation  at  uprated 
conditions  will  result  in  moderate  flow 
increases  in  those  systems  associated  with 
the  turbine  cycle  in  that  steam  flow  increases 
by  approximately  six  (6)%  and  feed  flow 
increases  by  approximately  six  (6)%.  The 
increase  in  flow  in  the  carbon  steel  piping 
systems  was  evaluated  for  the  effect  on  flow 
induced  erosion  and  corrosion  rates  and  it 
was  confirmed  that  power  uprate  has  no 
significant  effect  on  flow  induced  erosion  or 
corrosion.  The  affected  systems  are  currently 
monitored  by  the  Flow  Accelerated  Corrosion 
(FAC)  program  that  addresses  erosion  and 
corrosion  concerns.  Continued  monitoring  of 
the  systems  provides  a  high  fevel  of 
confidence  in  the  integrity  of  potentially 
susceptible  high  energy  piping  systems. 

Plant  systems  and  components  have  been 
verified  to  be  capable  of  performing  their 
intended  design  functions  at  uprated  power 
conditions.  Where  necessary,  some 
components  will  be  modified  prior  to 
implementation  of  uprated  power  conditions 
to-accommodate  the  revised  operating 
conditions.  The  review  has  concluded  that 
operation  at  power  uprate  conditions  will  not 
affect  the  reliability  of  plant  equipment,  and 
that  current  Technical  Specifications  (TS) 
surveillance  requirements  ensure  adequate 
monitoring  of  system  operability.  Systems 
continue  to  be  operated  in  accordance  with 
current  design  requirements  under  uprated 
conditions,  therefore  no  new  components  or 
system  interactions  were  identified  that 
could  lead  to  an  increase  in  accident 
probability.  Changes  to  reactor  scram 
setpoints  are  such  that  no  significant  increase 
in  scram  frequency  due  to  operation  at 
uprated  conditions  will  occur. 

B.  Evaluation  of  the  Consequences  of 
Previously  Evaluated  Accidents 

The  radiological  consequences  due  to  the 
Loss  of  Coolant  Accident  (LOCA)  were 
calculated  and  are  found  to  be  below  the 
applicable  regulatory  limits.  The  resuhs  are 
presented  in  Table  9-3  of  Attachment  E  (of 
the  July  14, 1999  submittal]. 

The  LOCA  radiological  consequences  have 
not  significantly  increased  due  to  power 
uprate,  and  radiological  consequences 
continue  to  meet  established  regulatory 
limits. 

The  radiological  evaluations  for  other  non- 
LOCA  Design  Basis  Accidents  (DBAs)  were 
also  performed  and  the  dose  consequences 
for  these  events  did  not  significantly 
increase.  These  changes  are  outlined  in 
Section  9.2  of  Attachment  E  and  they 
demonstrate  that  LaSalle  County  Station 
(LCS),  Units  1  and  2  still  meets  the 
applicable  regulatory  limits. 

Non-DBA  Radiological  Doses 

All  of  the  other  radiological  releases 
discussed  in  Updated  Final  Safetv  Analysis 
Report  (UFSAR)  are  either  unchanged 
because  they  are  not  power-dependent,  or 
increase  approximately  in  linear  proportion 
to  the  amount  of  the  uprate.  The  dose 
consequences  for  all  of  the  non-LOCA 
radiological  release  accident  events  did  not 
significantly  increase,  and  are  bounded  by 
the  "LOCA  Radiological  Consequences" 
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events  discussed  above  and  were  shown  to 
meet  the  current  dose  acceptance  limits. 
These  events  are  discussed  in  Section  9.2  of 
Attachment  E. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an  accident 
previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  configuration,  operation  and  event 
response  of  the  LCS,  Units  1  and  2  systems, 
structures  or  components  are  (unchanged]  by 
operation  at  uprated  power  conditions. 
Analysis  of  transient  events  has  confirmed 
that  the  same  transients  remain  limiting  and 
that  no  transient  event  results  in  a  new 
sequence  of  events  that  could  lead  to  a  new 
accident  scenario. 

An  increase  in  power  level  will  not  create 
a  new  fission  product  release  path,  or  result 
in  a  new  fission  product  barrier  failure  mode. 
The  current  fission  product  barriers 
consisting  of  the  reactor  fuel  rod  cladding, 
the  reactor  coolant  pressure  boundary,  and 
the  containment  structure  remain  in  place. 
Fuel  rod  cladding  integrity  is  ensured  by 
operating  within  thermal,  mechanical,  and 
exposure  design  limits,  and  was  confirmed 
for  a  representative  core  by  performance  of 
transient  and  accident  analysis.  Cycle 
specific  analysis  will  continue  to  be 
pierformed  for  each  fuel  reload  to 
dnnonstTate  the  compliance  with  the 
applicable  transient  analysis  criteria  and  to 
establish  the  cycle  specific  Minimum  Critical 
Power  Ratio  (MCPR)  safety  limit  and  fuel 
operating  limits.  The  integrity  of  the  reactor 
coolant  pressure  boundary  was  confirmed  by 
evaluation  of  the  bounding 
overpressurization  event  and  ensuring  that 
the  corresponding  pressure  remained  below 
the  American  Society  of  Mechanical 
Engineers  (AMSE)  Boiler  and  PressiUB  Vessel 
(BftPV)  Code,  Section  III,  "Rules  for 
Construction  of  Nuclear  Power  Plant 
Components,"  overpressure  protection 
requirements.  Similarly,  analysis  of  the 
primary  contaiiunent  structure  has 
demonstrated  under  worst  case  design  basis 
accident  conditions  that  the  containment 
structure  remains  below  the  containment 
design  pressure. 

The  effect  of  operation  at  uprated 
conditions  on  plant  equipment  has  been 
evaluated.  No  new  operating  mode,  safety- 
related  equipment  lineup,  accident  scenario, 
or  equipment  failure  mode  was  identified  as 
a  result  of  operating  at  uprated  conditions.  In 
addition,  operation  at  power  uprated 
conditions  does  not  create  any  new  sequence 
of  events  or  failure  modes  that  lead  to  a  new 
type  of  accident.  Plant  modifications 
required  to  support  implementation  of  power 
uprated  conditions  will  be  made  to  existing 
systems  rather  than  by  adding  new  systems 
of  a  different  design,  which  might  introduce 
new  failure  modes  or  accident  sequences. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  power  uprate  analysis  for  LCS.  Units 
1  and  2  assures  that  the  power  dependent 


safety  margin  will  be  maintained  by  meeting 
the  appropriate  regulatory  criteria  as 
prescribed  by  the  applicable  regulations. 
Similarly,  factors  of  safety  specified  by 
application  of  the  regulatory  required  design 
rules  have  been  maintained,  as  have  other 
acceptance  criteria  used  to  judge  the 
acceptability  of  current  plant  operation. 

No  change  is  required  in  the  basic  duel 
deign  to  achieve  the  uprated  power  levels,  or 
to  maintain  current  operating  and  safety 
margins.  No  increase  in  the  allowable  peak 
bundle  power  is  requested  as  a  result  of 
operation  at  uprated  conditions.  The 
abnormal  transients  have  been  evaluated  for 
a  representative  core  configiu^tion  and 
confirmed  that  operation  at  uprated 
conditions  does  not  have  an  adverse  effect  on 
the  operating  limit  MCPR.  No  change  to  the 
Safety  Limit  MCPR  results,  thus  the  margin 
of  safety  as  assured  by  the  safety  limit  MCPR 
is  maintained.  The  fuel  operating  limits 
related  to  heat  generation  rate  would  still  be 
met  at  uprated  conditions.  Cycle  specific 
analysis  will  continue  to  be  performed  for 
each  fuel  reload  to  demonstrate  the 
compliance  with  the  applicable  transient 
analysis  criteria  and  to  establish  the  cycle 
specific  safety  limit  and  fuel  operating  limits. 

The  Emergency  Core  Cooling  System 
(ECCS)-LOCA  performance  has  been 
evaluated  at  power  uprated  conditions  using 
methodologies  that  have  been  approved  by 
the  NRC  for  10CFR50.46,  "Acceptance 
Criteria  for  Emergency  Core  Cooling  Systems 
for  Light- Water  Nuclear  Power  Reactors," 
analysis.  The  current  ECCS  performance 
requirements  were  used  in  the  power  uprate 
analysis.  The  ECCS-LOCA  analysis  was 
conducted  at  102%  of  the  proposed  uprated 
thermal  power  in  accordance  with  regulatory 
guidance.  The  necessary  analysis  for 
operation  of  General  Electric  (GE)  fuel  under 
uprated  conditions  and  the  determination 
that  the  peak  cladding  temperature  (PCT) 
remains  below  the  10CFR50.46  limit  of 
2200°F  have  been  performed.  However,  LCS 
Unit  2  currently  contains  a  mixed  core  of  GE 
and  Siemens  Power  Corporation  (SPC)  fuel. 
LCS  obtained  (a)  TS  amendment  that  allows 
operation  with  SPC  fuel,  and  approved  the 
use  of  the  SPC  analytical  methodology.  The 
ECCS-LOCA  analysis  performed  to  support 
use  of  the  SPC  fuel  was  conducted  at  a  power 
level  that  bounds  102%  of  the  proposed 
uprated  power  level  and  determined  that  the 
PCT,  for  SPC  fuel,  remains  below  the 
10CFR50.46  limit  of  2200°F.  The  analysis  for 
both  GE  and  SPC  fuel  types  demonstrate  all 
10CFR50.46  criteria  are  met.  Therefore,  there 
is  no  reduction  in  margin  with  respect  to 
maintaining  ECCS  performance. 

The  margin  of  safety  of  the  reactor  coolant 
pressure  boundary  is  maintained  under 
power  uprated  conditions.  The  design 
pressure  of  the  RPV  and  reactor  pressure 
coolant  pressiue  boundary  remains  at  1250 
psig.  The  ASME  B&PV  Code  allowable  peak 
pressure  is  1375  psig  (i.e.,  110%  of  design 
value),  which  is  the  acceptance  limit  for 
pressurization  events.  The  limiting 
pressurization  event  is  a  Main  Steam 
Isolation  Valve  (MSIV)  closure  with  a  failure 
of  valve  position  scram  and  this  event  results 
in  a  calculated  peak  RPV  pressure  of  1332 
psig  at  the  bottom  of  the  RPV.  The  peak 


pressure  remains  below  the  1375  psig  ASME 
limit.  Therefore,  there  is  no  decrease  in 
margin  of  safety  in  the  reactor  coolant 
pressure  boundary. 

The  margin  of  safety  of  the  containment 
structure  is  maintained  under  power  uprated 
conditions.  The  analyses  were  conducted 
using  a  newer  NRC-reviewed  methodology. 
The  pre-uprated  cases  were  nm  using  the 
new  methodology  and  the  re-baselined  cases 
were  compared  to  the  uprated  cases.  The 
short-term  containment  peak  pressure 
analysis  re-baseline  result  was  39.3  psig 
compared  to  the  original  analysis  of  39.6 
psig.  At  uprated  conditions  the  peak 
containment  drywell  pressure  would  be  39.9 
psig,  and  is  below  the  design  value  of  45 
psig.  The  long-term  containment  suppression 
pool  temperature  analysis  re-baseline  result 
was  190°F  compared  to  the  original  analysis 
result  of  200°F.  At  uprated  conditions  the 
analysis  concluded  that  in  the  event  of  a 
LCXZA,  the  calculated  peak  bulk  suppression 
pool  temperature  would  be  193^.  This  is 
less  than  the  design  temperature  of  the 
suppression  pool  of  275"'F,  and  the  criteria 
used  to  ensure  adequate  Net  Positive  Suction 
Head  (NPSH)  to  the  ECCS  pumps  which  is 
212°F.  Therefore,  power  uprate  does  not 
challenge  the  structiual  integrity  of  the 
contaiiunent  structure  and  ECCS  NPSH  is 
assured. 

Therefore,  operation  at  power  uprated 
conditions  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library,  815 
North  Orlando  Smith  Avenue,  XlUnois 
Valley  Commimity  College,  Oglesby, 
Illinois  61348-9692 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago,  Illinois  60690-0767 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station.  Units  1  and  2,  LaSalle 
County.  Illinois 
Date  of  amendment  request:  August  6, 

1999 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  3/4.6.4, 
"Vacuum  Relief  to  remove  specific 
operability  requirements  related  to 
position  indication  for  the  suppression 
chamber-drywell  vacuum  breakers.  The 
amendments  also  reformat  the  action 
statements  for  inoperable  vacuum 
breakers,  increase  the  surveillance 
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interval  for  verifying  that  the  vacuum 
breakers  are  closed,  and  delete  the 
requirement  to  verify  that  the  manual 
isolation  valves  are  closed  for  an 
inoperable  and  open  vacuum  breaker. 

Basis  for  proposed  no  significant 
hazards  Consideration  determination: 
As  requjL^  by  10  CFR  50.91(a),  the 
licensed  has  provided  its  analysis  of  the 
issue  of  Ho  significant  hazards 
consideration,  which  is  presented 
I  below:  | 

Do  the  proposed  changes  involve  a 
significani  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  pr|:f)osed  changes  do  not  change  the 
hardware  conHguration  of  the  suppression 
chamber4(|rywell  vacuum  breakers,  and  the 
vacuum  breakers  are  not  considered  an 
initiator  )a  any  accident  scenario.  The 
removal  o|P  specific  indication  requirements 
and  the  ep<tension  of  the  sm^eillance  interval 
does  not  {itnpact  the  ability  of  the  vacuum 
breakers  t(i  perform  their  safety  function.  The 
vacuum  ft^akers  continue  to  meet  their 
intended  (lesign  function.  The  proposed 
changes  do  not  impact  the  assumed  source 
term  for  any  analyzed  accident.  Therefore,  no 
I  increases  in  the  probability  of  an  accident  or 
consequences  will  result  due  to  this 
I  propose4  change. 

Do  the  ^posed  changes  create  the 
I  possibility^  of  a  new  or  different  kind  of 
I  accident  ^m  any  accident  previously 
I  evaluated? 

The  proposed  changes  do  not  involve  any 
I  physical  alterations  to  the  suppression 
I  chamber-drywell  vacuum  breakers,  or  cause 
I  any  chantte  in  the  method  by  which  the 
I  vacuum  qneakers  or  the  containment  vacuum 
1  relief  systjebm  performs  their  associated  design 
I  basis  functions.  Therefore,  the  proposed 
I  changes  do  not  create  the  possibility  of  a  new 
lor  different  kind  of  accident  firom  any 
[accident  previously  evaluated. 
I     Do  the  ph)posed  changes  involve  a 
I  significai^i  reduction  in  a  margin  of  safety? 
I    The  pn^^osed  changes  do  not  impact  the 
I  design  funttion  assumed  for  the  contaiiunent 
Ivacuum  relief  system.  The  proposed  changes 
I  do  not  require  the  vacuum  breakers  to 
loperate  in  a  condition  not  previously 
lassumed  ia  the  facility  accident  analysis.  The 
Icontainment  vacuum  relief  system  will 
■continue  tq  operate  and  provide  the 
Iprotection  ^sumed  in  the  accident  analysis, 
'n  order  to  limit  bypass,  the  vacuum  breakers 
ire  in  a  normally  closed  position.  These 
vacuum  b^^akers  cannot  be  permanently 
placed  in  the  open  position.  The  proposed 
decrease  in  the  surveillance  frequency 
verifying  the  closed  vacuum  breakers  will  not 
nncrease  tfafe  risk  of  the  vacuum  breakers 
Ming  in  the  open  position,  since  they  will 
only  open  in  response  to  a  pressure 
differential  or  manual  cycling.  Therefore,  the 
assurance  of  the  operability  of  the 
containmgnt  vacuum  breakers  would  be  the 
same  as  provided  under  current  Technical 
Specificati(^ns.  The  containment  response 
analysis  is  Unchanged,  in  that  the  vacuum 
breakers  p^tect  the  containment  structure, 
^be  peak  cokitainment  pressure  remains  as 


calculated,  and  the  vacuum  breakers 
continue  to  maintain  bypass  leakage  rates  as 
assumed.  Therefore  this  proposed  change 
does  not  cause  a  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  ]Acohs  Memorial  Library,  815 
North  Orlando  Smith  Avenue,  Illinois 
Valley  Community  College,  Oglesby, 
Illinois  61348-9692. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Coimsei,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago,  Illinois  60690-0767. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station.  Units  1 
and  2.  Rock  Island  County,  Ulinois 

Date  of  amendment  request:  July  16, 
1999. 

Description  of  amendment  request: 
The  proposed  change  to  Technical 
Specification  Section  3/4. 7.D  is  to 
eliminate  the  limit  for  any  one  main 
steam  line  isolation  valve  (MSIV) 
leakage  of  less  than  or  equal  to  11.5 
standard  cubic  feet  per  hour  (scfh),  and 
to  replace  that  with  an  ag^egate  value 
of  less  than  or  equal  to  46  scfh  for  all 
four  MSIVs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  to  the  Technical 
Specifications,  Appendix  A,  modifies  the 
allowed  leakage  limit  to  an  aggregate  value 
with  no  change  to  the  total  allowed  leakage 
rate.  This  change  does  not  affect  either  the 
automatic  or  manual  featiu-es  that  would 
close  the  MSIVs.  There  are  no  physical 
changes  to  the  plant  and  plant  operations 
remain  unchanged.  Therefore,  this  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  preyiously  evaluated? 

The  safety  function  of  the  MSIVs  is  to 
provide  a  timely  steam  line  isolation  to 
mitigate  the  release  of  radioactive  steam  and 
limit  reactor  inventory  loss  under  certain 


accident  and  transient  conditions.  The 
MSIVs  are  designed  to  automatically  close 
whenever  plant  conditions  warrant  main 
steam  line  isolation.  Changing  the  leakage 
limits  to  include  an  aggregate  value  does  not 
affect  the  isolation  function.  No  new 
equipment  will  be  installed  or  utilized,  and 
no  new  operating  conditions  will  be  initiated 
as  a  result  of  this  change.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  total  allowed  leakage  rate  for  all 
MSIVs  remains  unchanged  at  46  scfh. 
Therefore,  there  will  be  no  change  in  the 
types  or  significant  increase  in  the  amounts 
of  any  effluents  released  offsite,  and,  thus, 
the  radiological  analyses  remain  unchanged 
and  within  the  guidelines  of  10  CFR  100  and 
General  Design  rriteria  1  fl.  Therefore,  these 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago,  Illinois  60690-0767. 

NRC  Section  Chief:  Anthony  I 
Mendiola. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269.  50-270.  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3. 
Oconee  County.  South  Carolina 

Date  of  amendment  request:  July  27, 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  would  add  a 
stuveillance  requirement  to  verify  the 
Keowee  out-of-tolerance  logic  trips  and 
blocks  closure  of  the  appropriate 
overhead  or  tmderground  power  path 
breakers.  This  logic  is  being  added  as 
part  of  a  modification  to  provide  voltage 
and  frequency  protection  for  the 
Keowee  Hydro  Units  to  protect  them 
from  being  exposed  to  out-of-tolerance 
voltage  and  frequency. 

Basis  for  proposed  no  significani 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated: 

This  change  does  not  create  any  conditions 
or  events,  which  lead  to  accidents 
previously,  evaluated  in  the  SAR.  The 
Keowee  Hydro  units  are  used  for  mitigation 
of  loss  of  power  scenarios.  The  proposed 
changes  do  not  change  the  current  function 
of  the  Keowee  Hydro  Units.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated.  The  Keowee 
Hydro  units  and  their  role  in  the  Oconee 
emergency  power  system  currently  meet  the 
design/licensing  basis  requirements  for  the 
system.  There  is  no  adverse  affect  on 
containment  integrity  and  no  new  release 
paths  are  created.  The  proposed  changes  do 
not  cause  any  adverse  effects  to  the  Keowee 
single  failure  design  or  adversely  affect  the 
Keowee  start  time  of  23  seconds.  Therefore, 
the  proposed  changes  do  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fit>m  any  accident 
previously  evaluated: 

The  Keowee  Hydro  units  are  used  for 
mitigation  of  loss  of  power  scenarios.  No 
accidents  new  or  different  than  already 
evaluated  in  the  SAR  are  postulated  as  a 
result  of  the  proposed  change.  No  setpoints 
for  parameters,  which  initiate  protective  or 
mitigative  action,  are  being  changed. 
Therefore,  this  proposed  amendment  does 
not  create  the  possihiUty  of  any  new  or 
different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety: 

The  proposed  change  does  not  adversely 
affect  any  plant  safety  limits,  set  points,  or 
design  parameters.  The  change  also  does  not 
adversely  affiect  the  fuel,  fuel  cladding. 
Reactor  Coolant  System,  or  containment 
integrity.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Duke  has  concluded,  based  on  the  above, 
that  there  are  no  significant  hazards 
considerations  involved  in  this  amendment 
request. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loccd  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Attorney  for  licensee:  Anne  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington.  DC. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 


Energy  Northwest,  (formerly  known  as 
the  Washington  Public  Power  Supply 
System),  Docket  No.  50-397,  WNP-2. 
Benton  County,  Washington 
Date  of  amendment  request:  July  29, 

1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  applicability  of  Section  3.4.9 
of  the  Techniral  Specifications  (TS) 
from  "Mode  3  with  steam  drum 
pressure  less  than  the  RHR  [residual 
heat  removal]  cut  in  permissive"  to 
"Mode  3  with  steam  drum  presstire  less 
than  48  psig."  Notes  associated  with  TS 
Surveillance  Requirements  3.4.9.1  and 
3.5.1.2  would  be  changed  to  reflect  the 
proposed  48  psig  limit. 

Oisis  for  proposed  no  significant 
hazards  consideration  determination: 
\s  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  change  involves  further  restrictions 
on  the  use  of  RHR  in  the  shutdown  cooling 
mode  of  operation  during  hot  shutdoMm 
conditions.  Chapter  15  of  the  FSAR  [Final 
Safety  Analysis  Report]  defines  the  start  of 
hot  shutdown  as  the  point  when  generated 
power  is  below  one  percent  rated  power. 
During  entry  into  hot  shutdown  conditions 
the  RHR  system  will  be  aligned  in  the  Low 
Pressure  Coolant  Injection  (LPQ)  mode  of 
operation.  Thus,  it  will  be  aligned  to  provide 
water  to  the  Reactor  Pressure  Vessel  in  the 
event  the  high  pressure  systems  (HPCS  and 
RCIC)  are  not  able  to  perform  this  function. 
The  change  being  proposed  here  has  no 
impact  on  loss  of  coolant  accidents  (LOCAs) 
requiring  mitigation  using  RHR  aligned  in  the 
LPQ  mode  of  operation. 

During  the  high  pressure  portion  of  the  hot 
shutdown  condition,  intersystem  (LOCAs) 
are  a  concern.  The  purpose  of  the  RHR  SDC 
Isolation  Reactor  Pressure — High  (cut-in 
permissive)  at  135  psig  is  to  prevent  over- 
pressurization  of  portions  of  the  RHR  system. 
This  protection  is  not  being  modified  by  this 
change.  The  instnunentation  that  provides 
this  protection  will  continue  to  function  as 
designed.  This  change  only  impacts  the 
applicability  of  Techiiical  Specification  3.4.9 
and  when  RHR  SDC  is  required  to  be 
operable. 

During  hot  shutdown  the  reactor  is 
normally  cooled  down  through  use  of  the 
main  steam  system  and  the  condenser.  Other 
means  of  cooling  are  also  available  using  the 
reactor  water  cleanup  system  or  a 
combination  of  emergency  core  cooling 
system  (ECCS)  pumps  and  safety  relief  valves 
(SRVs).  The  RHR  system  aligned  in  the  SDC 
mode  is  used  at  the  end  of  this  cooling 
process  to  reach  cold  shutdown  conditions  of 
less  than  or  equal  to  200°F.  The  change  being 
proposed  residts  in  the  RHR  SDC  being 
manually  initiated  at  a  lower  pressure  and 


temperature.  This  change  will  have  no 
significant  impact  on  the  capability  to  cool 
the  reactor. 

FSAR  Chapter  15,  "Accident  Analysis," 
describes  two  events  associated  with  the  RHR 
system.  FSAR  section  15.1.6,  "Inadvertent 
Residual  Heat  Removal  Shutdown  Cooling 
Operation,"  describes  the  impact  of  system 
operation  during  startup  or  cool-down  when 
the  reactor  is  near  critical.  The  proposed 
change  involves  the  point  at  which  RHR  is 
started  in  the  SDC  mode  with  the  reactor  sub- 
critical  with  control  rods  inserted.  Therefore, 
there  will  be  no  change  in  the  probability  or 
consequences  of  this  accident. 

FSAR  section  15.2.9,  "Failure  of  Residual 
Heat  Removal  Shutdown  Cooling,"  describes 
the  failure  of  the  RHR  system  to  function  in 
SDC  mode.  This  evaluation  assimies  a  failure 
of  the  SDC  mode  of  operation  but  does  not 
disable  the  remaining  modes  of  RHR 
operation.  The  alternate  shutdown  cooling 
paths  involve  the  use  of  the  SRVs  [safety 
relief  valves]  to  establish  a  cooling  path  to 
the  containment  suppression  pool.  This 
evaluated  accident  does  not  result  in  any  fuel 
failure.  The  proposed  change  will  not  result 
in  any  fuel  failures.  The  evaluated  accident 
does  result  in  normal  coolant  activity  being 
released  to  the  suppression  pool  through  the 
safety  rehef  valves.  The  proposed  activity 
will  not  result  in  a  significant  change  in  the 
release  of  this  coolant  activity. 

The  proposed  change  will  not  cause  a 
significant  increase  in  the  probability  of  a 
loss  of  SDC  accident.  This  change  proposes 
a  delay  in  the  use  of  SDC  because  of 
temperature  limitations.  During  this  time 
other  means  of  decay  heat  removal  would  be 
used.  This  will  result  in  a  decrease  in  use  of 
RHR  in  SDC  mode  and  a  decrease  in  the 
probability  of  failure  of  the  system  by 
restricting  operation  to  be  within  analyzed 
temperature  limits.  The  proposed  change  will 
not  involve  a  significant  increase  in  the 
consequences  of  the  loss  of  shutdown  cooling 
accident.  The  accident  evaluated  in  the  FSAR 
assumes  SDC  does  not  operate  at  any  time 
and  alternate  means  of  cooling  are  evaluated. 
Section  15.2.9.6  states  there  is  no  fuel  failure 
and  release  is  limited  to  normal  primary 
coolant  activity  to  the  suppression  pool.  The 
proposed  change  results  in  a  short  delay  in 
the  use  of  SIX  because  of  temperature 
limitations.  The  accident  described  in  FSAR 
section  15.2.9  bounds  this  condition  and,  as 
a  result,  there  will  be  no  increase  in  accident 


consequences. 

With  multiple  means  of  reactor  water 
makeup  and  heat  removal  available  the 
restriction  in  the  use  of  RHR  caused  by  this 
change  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

The  proposed  change  will  not  cause  any 
new  inadvertent  shutdown  cooling  startup, 
loss  of  water  inventory  or  loss  of  cooling 
accidents.  New  or  different  inadvertent  RHR 
SDC  startup  accidents  are  not  possible 
because  this  change  is  only  a  further 
restriction  on  when  the  system  is  operated. 
The  LOCA  accidents  during  Mode  3  are 


boundec 


by  the  LOCAs  defined  for  Modes  1 


and  2.  Is|(  new  primary  sytem  LOCAs  can  be 
initiatec   )ecause  of  this  change.  The  purpose 
of  the  R]  ]  R  cut-in  permissive  at  1 35  psig  is 
to  preveff  overpressurization  of  portions  of 
the  RHR  Jystem  that  could  cause  an 
intersyslam  LOCA.  This  change  will  not 
result  inl  i  new  or  different  kind  of 
intersysj^m  LCXZA  because  this  is  only  a 
further  rptriction  on  RHR  SDC  operation. 
The  use  df  RHR  in  the  SDC  mode  is  restricted 
to  operaiijon  at  a  lower  pressure  and 
temperaittre  but  other  systems  are  available 
to  remove  the  decay  heat.  No  new  or  different 
accidental  are  created  because  of  this  change. 

The  FSAR  section  15.2.9  accident,  "Failure 
of  Resid^^t  Heat  Removal  Shutdown 
Coolingj"!  is  bounding  for  all  other  accidents 
which  postulate  failure  of  the  capability  to 
remove  (Jfecay  heat.  No  additional  accidents 
resulting  in  the  loss  of  decay  heat  removal 
capabilitrv  will  be  caused  by  this  change. 

Therefore,  the  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  rreate  the  possibility  of  a  new  or 
different]  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Thej^roposed  change  does  not  involve 
a  signifiodnt  reduction  in  a  margin  of  safety. 

The  pnaposed  amendment  will  increase  the 
reliability  of  the  RHR  system  when  operated 
in  shutdown  cooling  mode  by  providing 
assurance!  ^^^  ^^  temperature  limits  of  the 
piping  and  pipe  supports  will  not  be 
exceededi  The  ability  to  protect  against  an 
intersystetn  LOCA  is  unchanged.  The  ability 
to  remov^  decay  heat  from  the  reactor  is  not 
changed  by  this  modification  as  alternate 
means  of  heat  removal  are  available. 
Therefore,  operation  of  WNP-2  in  accordance 
with  the  proposed  amendment  will  not 
involve  ^  reduction  in  the  margin  of  safety. 

The  hrtlC  staff  has  reviewed  the 
licensecj'p  analysis  and,  based  on  this 
review,  It  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  lao  significant  hazards 
conside^tion.  \ 

Local  Public  Bocument  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Attorney  for  licensee:  Perry  D. 
Robinson,  Esq.,  Winston  &  Strawn,  1400 
L  Street.  N.W..  Washington,  D.C.  20005- 
3502.     1 

NRC  ^l^on  Chief:  Stephen  Dembek. 

Energy  Ndrthwest  (formerly  known  as 
the  Washington  Public  Power  Supply 
System).  Docket  No.  50-397.  WNP-2, 
Benton  Gpunty,  Washington 

Date  dff  amendment  request:  July  29, 
1999.   J 

Descrbttion  of  amendment  request: 
The  prop  ssed  amendment  would  revise 
Teclmiqu  Specification  Table  3.3.5.1-1, 
"Emerge  licy  Core  Cooling  System 
(EGGS)  Instrumentation  Items  l.a,  2.a, 
I  4.a  and  i.a,"  to  change  the  Reactor 
'  Vessel  V '  iter  Level — Low  Low  Low, 


Level  1  allowable  value  from  the  current 
value  of  - 148  inches  to  a  new  value  of 
- 142.3  inches. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  change  involves  the  measurement  of 
water  level  in  the  Reactor  Pressure  Vessel 
(RPV)  used  to  initiate  the  ECCS.  The  accident 
evaluated  for  this  condition  is  the  spectrum 
of  loss  of  coolant  accidents  (LOCA)  severe 
enough  to  decrease  the  RPV  water  inventory 
by  a  significant  amount. 

The  additional  uncertainty  introduced 
because  of  harsh  environmental  effects  could 
not  be  accommodated  between  the  existing 
Technical  Specification  allowable  value  and 
the  analytical  limit.  This  uncertainty  results 
in  a  requirement  that  the  ECCS  be  initiated 
at  a  slightly  higher  water  level  than 
previously  calculated.  Therefore,  operation  of 
WNP-2  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibili^  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  will  not  create  a  new 
or  different  kind  of  accident  since  it  only 
makes  a  small  change  in  the  RPV  water  level 
at  which  the  ECCS  is  initiated.  This  change 
is  in  the  conservative  direction  requiring  a 
greater  volume  of  water  in  the  RPV  to 
accommodate  the  uncertainty  associated  with 
the  harsh  environment  of  the  water  level 
sensors. 

The  level  indicating  switches  are  located 
on  instnunent  racks  in  the  Reactor  Building. 
The  harsh  environment  in  this  building 
would  have  no  impact  on  the  initial  trip 
needed  to  initiate  the  ECCS  on  loss  of  RPV 
level  since  conditions  in  the  Reactor  Building 
would  be  benign  at  the  initial  stages  of  the 
accident.  Only  if  the  Level  1  trip  was  reset 
and  initiated  after  a  significant  period  of  time 
would  the  harsh  environmental  conditions 
have  an  impact  on  the  accuracy  of  the  level 
indicating  switches.  However,  increasing  the 
water  level  at  which  the  ECCS  is  initiated 
results  in  a  more  conservative  value  that 
adequately  includes  post-accident  harsh 
environment  uncertainties  and  ensures  that 
the  associated  analytical  limit  is  met. 

Therefore,  the  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  amendment  increases  the 
allowable  value  for  water  level  in  the  RPV. 
This  small  increase  will  result  in  an  increase 
in  the  margin  of  safety.  A  review  of  the  plant 
settings  for  the  Level  1  trip  indicated  that 


previous  settings  were  within  the  new 
allowable  value. 

Therefore,  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Attorney  for  licensee:  Perry  D. 
Robinson.  Esq..  Winston  &  Strawn,  1400 
L  Street,  N.W.,  Washington,  D.C.  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Energy  Northwest  (formerly  known  as 
the  Washington  Public  Power  Supply 
System),  Docket  No.  50-397,  WNP-2, 
Benton  County,  Washington 

Date  of  amendment  request:  July  29, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  Surveillance 
Requirement  (SR)  3.5.2.2.  This 
requirement  verifies  the  adequacy  of  the 
water  supply  in  the  condensate  storage 
tanks  (CSTs)  which  support  operation  of 
the  high  pressure  core.spray  (HPCS) 
system  during  Modes  4  and  5.  Ciurent 
Technical  Specification  SR  3.5.2.2 
requires  that  CST  water  level  be 
maintained  above  13.25  feet  in  a  single 
tank  or  above  7.6  feet  in  each  tank  if  the 
suppression  pool  level  is  below  its 
minimum  level.  It  is  proposed  that  the 
CST  water  level  be  maintained  above 
14.8  feet  in  a  single  tank  or  above  9.1 
feet  in  each  tank. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

During  Modes  4  and  5  HPCS  may  be 
required  to  provide  water  to  the  reactor 
vessel  if  the  water  level  decreases.  The 
revised  condensate  storage  tank  allowable 
levels  increase  the  operating  margins  by 
providing  an  increased  water  inventory.  The 
previously  evaluated  accident  involying  the 
loss  of  decay  heat  cooling  inventory  will  not 
have  an  increase  in  probability  because  the 
inventory  of  water  will  be  increased  with  the 
change  being  proposed. 
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The  consequences  of  any  accident 
involving  the  loss  of  decay  heat  cooling 
inventory  will  not  change  as  the 
consequences  are  unaffected  by  the  increased 
water  inventory. 

Therefore,  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  will  not  create  a  new 
or  different  kind  of  accident  since  it  only 
increases  the  amount  of  water  held  in  reserve 
to  support  reactor  vessel  inventory  loss.  The 
proposed  change  does  not  introduce  any 
credible  mechanisms  for  unacceptable 
radiation  release  nor  does  it  require  physical 
modification  to  the  plant.  The  inventory  of 
water  in  the  CSTs  will  increase  to  support 
any  loss  of  water  inventory  in  the  reactor 
vessel  daring  shutdown. 

The  proposed  change  modifies  the 
monitored  values  for  CST  level.  The  plant 
has  operated  well  within  the  existing 
allowable  values.  The  increased  margin 
provided  by  the  increased  level  will  assure 
no  new  or  different  kinds  of  accidents  result 
&t)m  the  proposed  change. 

Therefore,  the  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
vnll  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  amendment  increases  the 
allowable  value  for  water  level  in  the  CSTs. 
This  results  in  an  increase  in  the  inventory 
of  water  available  for  cooling  and  inventory 
control  during  reactor  shutdown.  This  will 
result  in  an  increase  in  the  margin  of  safety. 

Therefore,  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate.Street,  Richland,  Washington 
99352. 

Attorney  for  licensee:  Perry  D. 
Robinson,  Esq.,  Winston  &  Stravra,  1400 
L  Street,  N.W.,  Washington.  D.C.  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Energy  Northwest  (formerly  known  as 
the  Washington  Public  Power  Supply 
System),  Docket  No.  50-397,  WNP-2. 
Benton  County,  Washington 

Date  of  amendment  request:  July  29, 
1999. 


Description  of  amendment  request: 
The  proposed  amendment  request 
would  revise  Technical  Specification 
Surveillance  Requirement  (SR)  SR 
3.8.4.6  of  Technical  Specification  3.8.4, 
"DC  Sources— Operating,"  and  SR 
3.8.5.1  of  Technical  Specification  3.8.5, 
"DC  Sources— Shutdown."  The 
proposed  change  to  SR  3.8.4.6  would 
prohibit  surveillance  testing  of  Division 
1,  2,  and  3  125  and  250  voH  DC,  battery 
charger  capacity  during  Modes  1,2,  and 
3.  However,  credit  could  be  taken  for 
unplanned  events  that  satisfied  the 
surveillance  requirement.  The  proposed 
change  to  SR  3.8.5.1  would  include  SR 
3.8.4.6  as  one  of  the  siu^eillance  tests 
that  are  not  required  to  be  performed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  has  no  impact  on 
previously  analyzed  accidents  or  transients, 
and  has  no  effect  on  operation,  capacity  or 
surveillance  test  details  of  the  DC  system 
battery  chargers.  The  change  only  imposes  a 
mode  restriction  on  performance  of  specified 
surveillance  testing  and  allows  taking  credit 
for  unplanned  events  that  satisfy  the 
surveillance.  Therefore,  operation  of  WNP-2 
in  accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  has  no  effect  on 
operation,  capacity,  or  surveillance  test 
details  of  the  DC  system  battery  chargers.  The 
change  only  prohibits  performing  specified 
battery  charger  capacity  surveillance  testing 
from  being  implemented  during  Mode  1,  2, 
or  3  and  allows  taking  credit  for  unplanned 
events  that  satisfy  the  surveillance.  The 
proposed  change  to  SR  3.8.4.6  of  Technical 
Specification  3.8.4  and  SR  3.8.5.1  of 
Technical  Specification  3.8.5  are  consistent 
with  the  wording  previously  evaluated  and 
approved  by  the  NRC  in  NUREG-1434  Rev. 
1. 

Therefore,  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  only  imposes  a  mode 
restriction,  prohibiting  battery  charger 
capacity  surveillance  testing  from  being 
performed  during  Modes  1,2,  and  3, 
allowing  credit  to  be  taken  for  unplanned 
events  that  satisfy  the  surveillance,  and 


allowing  such  testing  to  be  omitted  under 
certain  conditions  during  Modes  4  and  5  and 
during  movement  of  irradiated  fuel  in 
secondary  containment.  Performance  of  this 
testing  would  remove  a  DC  electrical  power 
subsystem  from  service  and  could  present  a 
safety  risk  were  an  event  to  occur  if  the 
testing  was  performed  in  Modes  1,2,  and  3, 
or  while  DC  service  is  required  in  other 
operating  conditions.  Therefore,  operation  of 
WNP-2  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
cunsideralion. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Attorney  for  licensee:  Peiry  D. 
Robinson,  Esq.,  Winston  &  Strawn,  1400 
L  Street,  N.W..  Washington.  D.C.  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1. 
Claiborne  County,  Mississippi 

Date  of  amendment  request:  July  20, 
1998.  as  supplemented  June  29. 1999. 

Description  of  amendment  request: 
The  amendment  would  incorporate  the 
Technical  Specification  changes 
necessary  for  implementation  of  the 
Boiling  Water  Reactor  Owners'  Group 
Reactor  Stability  Long-Term  Solution, 
Enhanced  Option  1-A  (ElA).  ElA 
consists  of  modifications  to  the  plant 
operating  procedures  and  associated 
plant  components  that  provide  a  means 
for  reliably  detecting  and  avoiding 
reactor  instabilities.  By  letter  dated 
February  25, 1998,  the  Nuclear 
Regulatory  Commission  (NRC)  staff 
recognized  ElA  as  a  technically 
acceptable  implementation  of  a  long- 
term  stability  solution  satisfying  the 
requirements  of  NRC  IE  Bulletin  88-07, 
Supplement  1,  and  Generic  Letter  94- 
02,  "Long  Term  Solutions  and  Upgrade 
of  Interim  Operating  Recommendations 
for  Thermal-Hydraulic  Instabilities  in 
Boiling  Water  Reactors." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  Thiisj  request  does  not  involve  a 
I  significailt  increase  in  the  probability  or 
I  consequences  of  an  accident  previously 
I  evaluatad- 

The  proposed  amendments  allow  the 
implementation  of  the  Enhanced  Option  I-A 
(El  A)  lor^  term  solution  to  the  neutronic/ 
I  thermal-jl^ydraulic  instability  issue.  Current 
I  Technical  Specification  (TS)  restrictions  on 
I  power  ajitl  flow  conditions,  ntmiber  of 
I  operating  recirculation  loops  and  operator 
I  actions  iniplemented  to  reduce  the 
I  probability  of  neutronic/thermal-hydraulic 
I  instability  are  eliminated  and  new  stability 
Irequireni^nts  consistent  with  NEDO-32339- 
I  A,  Supplement  4,  Revision  1,  are  imposed. 

■  These  ret]uirements  include  restrictions  on 

■  power  aad  flow  conditions  and  actions 
la8SOciatd4  with  the  modified  Average  Power 

■  Range  Mqnitor  (APRM)  flow  biased  scram 
land  contkpl  rod  block  functions.  Required 
I  actions  include  adherence  to  the  boiling 

■  boundary  limit  stability  control  prior  to  entry 
land  during  operation  in  the  region  of  the 

I  power  ani  flow  operating  domain  which  is 
I  potentially  susceptible  to  neutronic/thermal- 
Ihydraulic  instability  in  the  absence  of  the 
Istability  bbntrol.  In  addition,  the  proposed 
I  amendments  require  operator  actions  based 

■  upon  control  room  indications  generated  by 
la  new  Petrlod  Based  Detection  System 
l(PBDS).  The  PBDS  is  designed  to  provide 
■alarm  in<^ication  that  conditions  consistent 
■with  a  si^Scant  degradation  in  the  stability 
Iperforma^f^  of  the  reactor  has  occurred  and 
■the  poteittSal  for  imminent  onset  of 
Ineutronic/thermal-hydraulic  instability  may 
lexist.  The  PBDS  also  provides  analog 
■indication  of  the  highest  and  second  highest 
Jsuccessiya  period  conflrmation  count  of  all  of 
|the  Local!  Power  Range  Monitors  (LPRMs) 

Qonitored.  This  provides  the  plant  operators 
nth  continuous  indication  of  reactor 
Stability  (iterating  conditions. 

The  proposed  amendments  will  permit 
operation  in  regions  of  the  power  and  flow 
operating  domain  postulated  to  be 
Busceptihl^  to  neutronic/thermal-hydraulic 
instabilit^i  Operation  in  these  regions  does 
not  increMe  the  probability  of  occurrence  of 
initiators  i4nd  precursors  of  previously 
inalyzed  accidents  when  neutronic/thermal- 
dydraulic  instability  is  not  possible.  The 
oroposed  amendments  permit  the 
Implementation  of  the  features  of  the  El  A 
Solution  ^fiich  prevent  neutronic/thermal- 
hydraulid  instability  including  preemptive 
eactor  sctmn  upon  entry  into  the  regions  of 
he  power  bnd  flow  operating  domain  most 
Busceptib|«  to  neutronic/thermal-hydraulic 
Instability.  The  El  A  solution  also  requires 
implemeif  Ration  of  stability  control  prior  to 
entry  into(  |  region  of  the  power  and  flow 
operating  domain  which  is  potentially 
susceptible,  in  the  absence  of  stability 
control,  to  neutronic/thermal-hydraulic 
Instability.  The  ElA  solution  prevents 
Vieutronic/thermal-hydraulic  instability 
During  op^tion  in  regions  of  the  power  and 
Sow  oper|iting  domain  previously  excluded 
^m  operbiion  and  therefore  does  not 
pignificantly  increase  the  probability  of  a 
previously  analyzed  accident. 

Operation  in  the  r^ions  of  the  power  and 
[low  operating  domain  excluded  by  current 
rS  3.4.1  and  Figure  3.4.1-1  can  occur  as  a 


result  of  anticipated  operational  occurrences. 
The  severity  of  these  transients  may  increase 
in  the  absence  of  operator  actions  due  to  the 
potential  occurrence  of  neutronic/thermal- 
hydraulic  instability  as  a  result  of  operation 
in  these  regions.  The  proposed  amendments 
will  permit  the  implementation  of  the  ElA 
long  term  solution  to  the  stability  issue. 
Required  features  of  the  ElA  solution  include 
adherence  to  a  boiling  boundary  limit 
stability  control  prior  to  selection  by  the 
operator  of  APRM  flow  biased  scram  and 
control  rod  block  function  "Setup"  setpoints 
which  allow  operation  in  a  region  of  the 
power  and  flow  operating  domain  potentially 
susceptible,  in  the  absence  of  the  stability 
control,  to  neutronic/thermal-hydraulic 
instability.  Upon  entry,  as  a  result  of  an 
anticipated  operational  occurrence,  into  the 
region  most  susceptible  to  neutronic/thermal- 
hydraulic  instability,  the  preemptive  reactor 
scram  prevents  neutronic/thermal-hydraulic 
instability.  Therefore,  the  consequences  of  an 
accident  do  not  signiflcantly  increase  while 
operating  with  the  stability  control  met. 
After  exiting  the  region  requiring  the 
stability  control  to  be  met,  the  setpoints  can 
be  manually  reset  to  their  normal  values. 
Stability  controls  are  required  to  be  in  place 
when  setpoints  are  "Setup"'.  As  a  backup 
ElA  feature,  the  APRM  flow  biased  setpoints 
automatically  reset  to  their  normal  values 
above  a  pre-determined  flow  condition.  This 
automatic  reset  to  the  more  conservative 
setpoints  ensures  that  the  preemptive  reactor 
scram  will  prevent  operation  as  a  result  of  an 
anticipated  operational  occurrence  into  the 
region  most  susceptible  to  neutronic/thermal- 
hydraulic  instability  should  the  operator  not 
select  the  more  conservative  setpoints 
appropriate  for  operation  following  exit  from 
the  region  requiring  stability  control. 

Other  required  ElA  features,  including  the 
PBDS,  control  rod  block  alarms  associated 
with  entry  into  the  region  susceptible  to 
neutronic/thermal-hydraulic  Instabilities  in 
the  absence  of  stability  controls,  and  required 
operator  actions,  including  manual  reactor 
scram,  help  ensure  prevention  of  neutronic/ 
thermal-hydraulic  instabilities.  Therefore,  the 
proposed  amendments  prevent  the 
occurrence  of  neutronic/thermal-hydraulic 
instability  as  a  consequence  of  an  anticipated 
operational  occurrence  and  do  not 
significantly  increase  the  consequences  of 
any  previously  analyzed  accident. 

2.  This  request  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendments  replace  current 
restrictions  on  power  and  flow  conditions 
with  alternative  restrictions  which  permit  the 
implementation  of  the  ElA  long  term 
stability  solution.  The  current  restrictions  on 
the  power  and  flow  conditions  and  operating 
recirculation  loops  in  the  RUN  mode  do  not 
automatically  prevent  the  entry  into  regions 
of  the  power  and  flow  operating  domain  most 
susceptible  to  neutronic/thermal-hydraulic 
instability  and  therefore  the  possibility  of 
neutronic/thermal-hydraulic  instability  exists 
in  the  absence  of  operator  action.  The 
required  features  of  the  ElA  solution 
implement  a  preemptive  scram  upon  entry 
into  the  region  most  susceptible  to  neutronic/ 


thermal-hydraulic  instability,  without 
operator  action.  The  accessible  operating 
domain  allowed  by  the  proposed 
amendments  is  a  subset  of  the  power  and 
flow  operating  domain  currently  allowed. 
Current  initiators  and  precursors  of  accidents 
and  anticipated  operational  occurrences 
[caimotl  occur  with  new  or  different  initial 
conditions  as  a  result  of  this  change. 
Additionally,  there  are  no  new  event 
initiators  or  precursors  of  accidents  and 
anticipated  operational  occurrences  created 
by  this  change.  Therefore,  the  proposed 
amendments  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  that 
previously  evaluated. 

Concurrent  with  the  implementation  of  the 
proposed  amendments,  a  modified  Flow 
Control  Trip  Reference  (FCTR)  card,  the  ElA 
FCTR  card,  and  a  new  Period  Based 
Detection  System  (PBDS)  will  be  installed  as 
required  by  the  ElA  solution.  The  function 
of  the  ElA  FCTR  card  is  to  aid  the  operator 
in  the  identification  of  entry  into  regions  of 
the  power  and  flow  operating  domain 
potentially  susceptible  to  neutronic/thermal- 
hydraulic  instability  in  the  absence  of 
stability  controls  and  to  initiate  a  preemptive 
scram  upon  entry  into  the  regions  most 
susceptible  to  neutronic/thermal-hydraulic 
instability.  This  is  accomplished  by  altering 
the  existing  values  of  setpoints  of  the  APRM 
flow  biased  scramand  the  control  rod  block 
functions  generated  by  the  El  A  FCTR  card. 
The  ElA  FCTR  card  design  includes 
components  which  may  be  susceptible  to 
electromagnetic  interference  or  other 
environmental  effects.  The  plant  specific 
environmental  conditions  (temp>erature, 
humidity,  pressure,  seismic,  and 
electromagnetic  compatibility)  have  been 
confirmed  to  be  enveloped  by  the 
environmental  qualification  values  for  the 
ElA  FCTR  cards.  Therefore,  the  potential  for 
spurious  scrams  or  common  mode  failures 
induced  by  environmental  effects  (e.g., 
electromagnetic  interference)  is  considered 
negligible.  The  installation  of  the  ElA  FCTR 
card  will  therefore  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

The  function  of  the  PBDS  is  to  provide  the 
operator  with  an  indication  that  conditions 
consistent  with  a  significant  degradation  in 
the  stability  performance  of  the  reactor  has 
occurred  and  the  potential  for  imminent 
onset  of  neutronic/thermal-hydraulic 
instability  may  exist.  This  is  accomplished 
by  the  installation  of  a  new  PBDS  card  in  the 
Neutron  Monitoring  System.  The  PBDS  card 
takes  inputs  from  individual  local  power 
range  monitors  and  provides  analog 
indication  of  the  hi^est  and  second  highest 
successive  period  confirmation  count, 
provides  a  High  Decay  Ratio  (Hi  DR)  and 
High-High  Decay  Ratio  (Hi-Hi  DR)  alarms, 
and  INOP  status  indication  to  the  operator  in 
the  control  room.  These  displays  (cannot) 
create^e  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  PBDS  card  design 
includes  components  which  may  be 
susceptible  to  electromagnetic  interference  or 
other  environmental  effects.  However,  the 
plant  specific  environmental  conditions 
(temperatiu«,  humidity,  pressure,  seismic. 


and  electromagnetic  compatibility)  have  been 
confirmed  to  be  enveloped  by  the  PBDS 
environmental  qualification  values. 
Tberefbre,  the  installation  of  the  PBDS  card 
will  not  create  the  possibility  of  a  new  or 
diffsrent  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  This  request  does  not  involve  a 
significant  reduction  in  a  margin  to  safety. 

The  proposed  amendments  permit  the 
implementation  of  the  El  A  long  term 
solution  to  the  stability  issue.  Under  certain 
conditions,  existing  B^^R  [boiling  water 
reactor]  designs  are  susceptible  to  neutronic/ 
thermal-hydraulic  instability.  General  Design 
Criterion  (GDC)  12  of  10  CFR  50.  Appendix 
A,  requires  thermal-hydraulic  instability  to 
be  prevented  by  design  or  be  readily  and 
reliiably  detected  and  suppressed.  When  the 
design  of  the  reactor  system  does  not  prevent 
the  occurrence  of  neutronic/thermal- 
hydraulic  instability,  instability  is  an 
anticipated  operational  occurrence.  GDC  10 
of  10  CFR  50,  Appendix  A,  requires  that 
specified  acceptable  fuel  design  limits  not  be 
exceeded  during  anticipated  operational 
occurrences. 

Analyses  performed  by  the  BWROG 
(Boiling  Water  Reactor  Owners'  Ckoup] 
indicate  that  neutronic/thermal-hydraulic 
instability  induced  power  oscillations  could 
result  in  conditions  exceeding  the  Minimum 
Critical  Power  Ratio  (MCPR)  Safety  Limit 
(SL)  prior  to  detection  and  suppression  by 
the  current  design  of  the  Neutron  Monitoring 
System  and  Reactor  Protection  System. 

To  ensure  compliance  with  GDC  12  the 
BWROG  developed  Interim  Corrective 
Actions  (ICAs)  to  enhance  the  capability  of 
the  operator  to  readily  and  reliably  detect 
and  suppress  neutronicythermal-hydraulic 
instability.  The  BWROG  ICAs  also  provided 
additional  guidance  for  monitoring  local 
power  range  monitors  beyond  the 
requirements  of  current  TS  3.4.1  to  ensure 
adequate  margin  to  the  onset  of  neutronic/ 
thermal-hydraulic  instability.  Reliance  on 
operator  actions  to  comply  with  GDC  12  was 
accepted  on  an  interim  b^is  by  the  NRC 
pending  final  implementation  of  a  long  term 
solution  to  the  stability  issue.  Neutronic/ 
thermal-hydraulic  instability  is  prevented  by 
implementation  of  the  El  A  solution  through 
the  modified  design  oLthe  Reactor  Protection 
System  (APRM  [aver^  power  range 
monitor]  flow  biased  scram]  and  the  stability 
control  prior  to  entry  into  a  region  of  the 
power  and  flow  operating  domain  which  is 
potentially  susceptible,  in  the  absence  of 
stability  control,  to  neutronic/thermal- 
hydraulic  instability.  In  addition,  significant 
backup  protection  features,  including  the 
PBDS.  control  rod  block  alarms  associated 
with  entry  into  the  region  susceptible  to 
neutronic/thermal-hydraulic  instabilities  in 
the  absence  of  stability  controls,  and 
specified  operator  actions,  including  manual 
reactor  scram,  are  required  to  be 
implemented.  As  a  result,  the  margin  to  the 
onset  of  neutronic/thermal-hydraulic 
instability  provided  by  the  existing  TS 
requirementa  and  BWROG  ICAs 
recommendations  is  not  significantly 
reduced  by  the  implementation  of  the  El  A 
solution.  The  ElA  solution  assures 
compliance  with  GDC  12  by  the  prevention 


of  neutronic/thermal-hydraulic  instability 
and  therefore  precludes  neutronic/thermal- 
hydraulic  instability  from  becoming  a 
credible  consequence  of  an  anticipated 
operational  occiurence.  The  consequences  of 
anticipated  operational  occurrences  will  not 
increase  and  the  margin  to  the  MCPR  SL  will 
not  decrease  upon  implementation  of  the 
ElA  solution.  Therefore,  the  proposed 
amendmenta  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez,  Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  StraMm, 
1400  L  Street,  NW.,  12th  Floor, 
Washington.  EX:  2000&-3502. 

NRCSection  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-^16. 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  amendment  request:  May  6, 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  those  Technical  Specifications 
(TS)  required  to  support  Grand  Gulf 
Nuclear  Station  (GGNS),  Cycle  11 
operation.  The  changes  would  include  a 
change  to  the  minimiiTn  critical  power 
ratio  safety  limit  (SLMCPR)  that  would 
reflect  a  decrease  of  the  two 
recirculation  loop  SLMCPR  limit  from 
1.11  to  1.09,  and  the  single  recirculation 
loop  SLMCPR  limit  from  1.12  to  1.10. 
These  values  were  developed  with 
Genmal  Electric 's  cycle-specific 
SLMCPR  methodology  in  GESTAR-II 
Amendment  25,  which  was  recently 
approved  by  the  Nuclear  Regtilatory 
Commission  in  a  Safety  Evaluation 
Report  dated  March  11. 1999. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presmited 
below: 

I.  The  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Minimum  Critical  Power  Ratio  (MCPR) 
safety  limit  is  defined  in  the  Bases  to 
Tedmical  Specification  2.1.1  as  that  limit 


which  "ensures  that  during  normal  operation 
and  during  Anticipated  Operational 
Occurrences  (AOOs),  at  least  99.9%  of  the 
fuel  rods  in  the  core  do  not  experience 
transition  boiling."  The  MCPR  safety  limit  is 
re-evaluated  for  each  reload  and,  for  GGNS 
Cycle  11,  the  analyses  have  concluded  that 
a  two-loop  MCPR  safety  limit  of  1.09,  based 
on  the  application  of  GE's  [General  Electric's] 
NRC-approved  cycle-specific  MCPR  safety 
limit  methodology  demonstrates  that  this 
acceptance  criterion  is  satisfied.  For  single- 
loop  operation,  a  MCPR  safety  limit  of  1.10, 
based  on  GE's  [NRC-approved  cycle-specific 
MCPR  safety  limit  methodology,  also 
demonstrates  that  this  acceptance  criterion  is 
satisfied.  Core  MCPR  operating  limita  are 
developed  to  support  the  Technical 
Specification  3.2  requirements  and  ensure 
these  safety  limits  are  maintained  in  the 
event  of  the  worst-case  transient.  Since  the 
MCPR  safety  limit  will  be  maintained  at  4II 
times,  operation  under  the  proposed  changes 
will  ensure  at  least  99.9%  of  the  fuel  rods  in 
the  core  do  not  experience  transition  boiling. 
Therefore,  these  changes  to  the  Minimum 
Critical  Power  Ratio  (MCPR)  safety  limit  do 
not  aSect  the  probability  or  consequences  of 
an  accident. 

GE's  NRC-approved  GESTAR-II  cycle- 
specific  MCPR  safety  limit  methodology  has 
been  applied  and  has  no  effect  on  the 
probability  or  consequences  of  any  accidenta 
previously  evaluated.  As  previously  licensed, 
one  exception  to  GESTAR  is  that  the  mis- 
oriented  and  mis-located  bundle  events  will 
continue  to  be  analyzed  as  accidenta  subject 
to  the  acceptance  criteria  in  the  current 
licensing  basis.  The  design  of  the  GEll  fuel 
bundles  is  such  that  the  bundles  are  not 
likely  to  be  mis-oriented  or  mis-located  and 
the  normal  administrative  controls  will  be  in 
effect  for  assiu'ing  proper  orientation  and 
location.  Therefore,  the  probability  of  a  fuel 
loading  error  is  not  increased.  This  analysis 
ensures  that  postulated  dose  releases  will  not 
exceed  a  small  fraction  (10  percent)  of 
lOCFRlOO  limita.  Therefore,  the  probability 
or  consequences  of  accidenta  previously 
evaluated  are  unchanged. 

n.  The  proposed  change  does  not  create  the  | 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  GEll  fuel  to  be  used  in  Cycle  11  is  of 
a  design  compatible  with  fuel  present  in  the 
core  and  used  in  the  previous  cycle. 
Therefore,  the  GEll  fiiel  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  The  proposed  changes  do  not 
involve  any  new  modes  of  operation,  any 
changes  to  setpointa,  or  any  plant 
modifications.  The  proposed  revised  MCPR 
safety  limita  have  been  shown  to  be 
acceptable  for  Cycle  11  operation. 
Compliance  with  the  applicable  criterion  for 
incipient  boiling  transition  continues  to  be 
ensured.  The  proposed  MCPR  safety  limita 
do  not  result  in  the  creation  of  any  new 
precursors  to  an  accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

m.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 


The  M(t;pR  safety  limits  have  been 
evaluatec^  In  accordance  with  GE's  NRC- 
approved|(ycle-specific  methodology  to 
ensure  th^i  during  normal  operation  and 
during  A(DDs.  at  least  99.9%  of  the  fuel  rods 
in  the  coiia  are  not  expected  to  experience 
transitionrboiling.  One  exception  to  GESTAR 
is  that  the  mis-oriented  and  mis-located 
bundle  events  will  continue  to  be  analyzed 
as  accideiis  subject  to  the  acceptance  criteria 
in  the  cuirent  licensing  basis.  This  analysis 
ensures  tl^«t  postulated  dose  releases  for  the 
worst  cast  ^mis-oriented  and  mis-located 
bundle  wjD  not  exceed  a  small  fraction  (10 
percent)  of  lOCFRlOO' limits.  On  this  basis, 
the  implereentation  of  this  GE  methodology 
does  not  iirtvolve  a  signiHcant  reduction  in  a 
margin  of;  $afety. 

The  NBtC  staff  has  reviewed  the 
I  licensee1s|  analysis  and,  based  on  this 
[review,  ijt: appears  that  the  three 
standardis  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
I  significaixt  hazards  consideration. 

Local  l^blic  Document  Room 
I  Locations  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez,  Mississippi  39120. 

Attorney  for  licensee:  Nicholas  S. 
I  Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  12th  Floor, 
I  Washington,  DC  20005-3502. 

NRC  SiA:Uon  Chief:  Robert  A.  Gramm. 

Ifiitei^  Operations,  Inc.,  System  Energy 
\Resource\s,  Inc.,  South  Mississippi 
\  Electric  fpwer  Association,  and  Entergy 
IMississipipi,  Inc.,  Docket  No.  50-416, 
I  Grand  Gidf  Nuclear  Station,  Unit  1, 
\Claibomp  County,  Mississippi 

Date  oftimendment  request:  June  23, 
11999. 

Description  of  amendment  request: 
iThe  requested  Technical  Specification 
I  changes  woidd  revise  those 
I  specifications  associated  with  various 
I  engineered  safety  feature  systems, 
Iwhich  need  no  longer  be  credited 
Ifollowing  a  design-basis  fuel  handling 
laccident.;The  proposed  changes  affect 
IconditioQS  where  irradiated  fuel  is 
Ihandled  in.  the  primary  or  secondary 
Icontainment,  and  also  affect  certain 
Ispecifications  related  to  performing  core 
jalterations.  These  changes  are  based  on 
'le  revised  analysis  of  the  design-basis 
[fuel  handling  accident  for  the  Grand 
julf  Nuci^  Station.  This  requested 
iiange  isi  Consistent  with  the  changes 
ipproveq  for  the  Perry  Nuclear  Power 
'lant  Op^^ting  License  (Amendment 
|102),  and' the  industry-proposed  change 
to  the  Technical  Specification  NUREGs, 
TSTF-51. 

Basis  fot  proposed  no  significant 
hazards  ditnsideration  determination: 
is  required  by  10  CFR  50.91(a),  the 
licensee  hks  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented     • 
below: 

1.  The  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

A  new  term  to  describe  irradiated  fuel  is 
used  to  establish  operational  conditions 
where  specific  activities  represent  situations 
where  significant  radioactive  releases  can  be 
postulated.  These  operational  conditions  are 
consistent  with  the  design  basis  analysis. 
Because  the  equipment  affected  by  the 
revised  operational  conditions  is  not 
considered  an  initiator  to  any  previously 
analyzed  accident,  inoperability  of  the 
equipment  cannot  increase  the  probability  of 
any  previously  evaluated  accident.  The 
proposed  requirements  bound  the  conditions 
of  the  current  design  basis  fuel  handling 
accident  analysis  which  concludes  that  the 
radiological  consequences  are  within  the 
acceptance  criteria  of  NUREG  0800,  Section 
15.7.4  and  General  Design  Criteria  19. 
Therefore,  the  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  any  previously  evaluated 
accident. 

Removing  a  one  time  only  allowance 
granted  by  Amendment  129  to  the  Operating 
License  that  is  no  longer  in  affect  is  an 
administrative  change.  Therefore,  the 
proposed  change  does  not  significantly 
increase  the  probability  or  consequences  of 
any  previously  evaluated  accident. 

Based  on  the  above,  neither  the  proposed 
changes  to  the  Technical  Specifieations  nor 
that  to  the  Operating  License  significantly 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated. 

2.  The  proposed  changes  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previous  analyzed. 

The  new  term  to  describe  irradiated  fuel  is 
used  to  establish  operational  conditions 
where  specific  activities  represent  situations 
where  significant  radioactive  releases  can  be 
postulated.  These  operational  conditions  are 
consistent  with  the  design  basis  analysis.  The 
proposed  changes  do  not  introduce  any  new 
modes  of  plant  operation  and  do  not  involve 
physical  modifications  to  the  plant. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previous  analyzed. 

Removing  a  one  time  only  allowance 
granted  by  Amendment  129  to  the  Operating 
License  that  is  no  longer  in  affect  is  an 
administrative  change.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  previous  analyzed. 

Based  on  the  above,  neither  the  proposed 
changes  to  the  Technical  Specifications  nor 
that  to  the  Operating  License  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  new  term  to  describe  irradiated  fuel  is 
used  to  establish  operational  conditions 
where  specific  activities  represent  situations 
where  significant  radioactive  releases  can  be' 


postulated.  These  operational  conditions  are 
consistent  with  the  design  basis  analysis  and 
are  established  such  that  the  radiological 
consequences  are  at  or  below  the  current 
GGNS  [Grand  Gulf  Nuclear  Station]  licensing 
limit.  Safety  margins  and  analytical 
conservatisms  have  been  evaluated  and  are 
well  understood.  Substantial  margins  are 
retained  to  ensure  that  the  analysis 
adequately  bounds  all  postulated  event 
scenarios.  The  proposed  change  only 
eliminates  the  unnecessary  margin  from  the 
analysis.  The  current  margin  of  safety  is 
retained. 

Specifically,  the  margin  of  safety  for  the 
fuel  handling  accident  is  the  difference 
between  the  lOCFRlOO  limits  and  the 
licensing  limit  defined  by  NUREG  0800, 
Section  15.7.4.  With  respect  to  the  control 
room  personnel  doses,  the  margin  of  safety  is 
the  difference  between  the  lOCFRlOO  limits 
and  the  licensing  limit  defined  by  lOTFRsn 
Appendix  A,  Criterion  19  (GDC  19).  The 
additional  margin  between  the  calculated 
doses  for  the  postulated  events  and  the 
corresponding  licensing  limit  provides  no 
useful  purpose. 

The  proposed  applicability  continues  to 
ensure  that  the  whole-body  and  thyroid 
doses  at  both  the  control  room  and  the 
exclusion  area  and  low  population  zone 
boundaries  are  at  or  below  the  corresponding 
licensing  limit.  The  margin  of  safety  is 
unchanged;  therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Removing  a  one  time  only  allowance 
granted  by  Amendment  129  to  the  Operating 
License  that  is  no  longer  in  affect  is  an 
administrative  change.  Therefore,  the 
proposed  cl^emge  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  above,  neither  the  proposed 
changes  to  the  Technical  Specifications  nor 
that  to  the  Operating  License  result  in  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  above  evaluation,  operation 
in  accordance  with  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez,  Mississippi  39120. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and.Strawn, 
1400  L  Street,  NW.,  12th  Floor, 
Washington.  DC  20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Wateiford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  October 
6, 1998. 
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Description  of  amendment  request: 
The  proposed  change  modifies  the 
reqiiirement  to  perform  a  Moderator 
Temperature  Coefficient  (MTC)  test  near 
the  end  of  each  cycle.  This  request 
constitutes  a  lead-plant  submittal, 
submitted  by  Waterford  3  on  behalf  of 
the  Combustion  Engineering  Owners 
&oup  (CEOG).  CE  NPSD-911. 
Amendment  1,  "Analysis  of  Moderator 
Tamperature  Coefficients  in  Support  of 
a  Change  in  the  Technical 
Specifications  End  of  Cycle  Negative 
MTC  Limit"  dated  January,  1998  is 
provided  as  an  Attachment  to  the 
application.  Specifically,  the  proposed 
change  modifies  Technical  Specification 
(TS)  4.1.1.3.2c  by  adding  a  provision 
that  eliminates  the  need  to  determine 
the  MTC  upon  reaching  two-thirds  of 
core  bumup  if  the  results  of  the  MTC 
tests  required  in  TS  4.1.1.3.2a  and 
4.1.1.3.2b  are  Mrithin  a  specified 
tolerance.  In  addition,  some  editorial 
changes  are  proposed  and  the  Bases 
change  is  included  to  support  the 
changes  in  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  fecility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 
Response:  No. 

Under  the  proposed  change,  compliance 
with  the  TS  Limiting  Condition  for  Operation 
is  achieved  through  a  surveillance  program 
consisting  of  beginning-of-cycle  (BOC) 
measvirements.  plant  parameter  monitoring, 
and  end-of-cycle  (EOC)  MTC  predictions. 
This  change  eliminates  the  performance  of 
the  2/3  Cycle  MTC  Surveillance  when  the 
BOC  MTC  Surveillances  are  within  a 
required  tolerance  of  the  design  value. 

The  probability  and  consequences  of  an 
accident  previously  evaluated  will  not  be 
increased  because  this  change  does  not 
modify  any  assumptions  used  in  the  input  to 
the  safety  analyses.  The  current  safety 
calculations  will  remain  valid  because  the 
allowed  range  of  MTC  values  will  not 
change. 

The  Combustion  Engineering  analysis  CE 
NPSD-911  and  CE  NPSD-Qll  Amendment  1, 
demonstrate  that  if  the  startup  test  program 
has  established  that  the  core  is  operating  as 
intended,  and  if  the  isothermal  temperature 
coefficients  measured  at  zero  power  during 
the  cycle  startup  program,  and  at  power  prior 
to  40  EFPD  [Effective  Full  Power  Days],  fall 
within  the  design  value  of  plus  or  minus 
0.16xlO~*  delta  k/k/°F,  then  the  end-of-cycle 
best  estimate  prediction  will  also  be  within 
plus  or  minus  0.16xl0~*  delta  k/WF  of  true 
MTC. 


Removing  the  footnote  that  was  applicable 
during  Cycle  7  and  providing  a  plus/minus 
for  SR  4.1.1.3.2c  is  purely  an  administrative 
change. 

Therefore,  the  proposed  change  will  not 
involve  a  sigiiificant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  o{>eration  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

Plant  operation  and  plant  parameter  TS 
limits  will  remain  imchanged.  There  are  no 
new  changes  in  plant  design  nor  are  any  new 
foilure  modes  introduced.  CE  NPSD-911 
analysis  determined  that  if  the  MTC  at  the 
beginning-of-cycle  is  within  plus  or  minus 
0.16x10-*  delta  VnU°¥  of  the  design  value 
then  the  MTC  at  the  end-of-cycle  will  also  be 
within  plus  or  minus  0.16x10"*  delta  k/WF 
of  the  design  value. 

Removing  the  footnote  that  was  appUcable 
during  Cycle  7  and  providing  a  plus/minus 
for  SR  4.1.1.3.2c  is  purely  an  administrative 
change. 

Therefore,  the  proposed  change  will  not 
create  the  possibihty  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  focility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  margin  of  safety  will  not  be  reduced 
because  the  range  of  allowed  temperature 
coefficients  will  not  be  changed.  The 
surveillance  program  consisting  of  beginning- 
of-cycle  measurements,  plant  parameter 
monitoring,  and  end-of-cycle  MTC 
predictions  will  ensure  that  the  MTC  remains 
within  the  range  of  acceptable  values. 

Removing  the  footnote  that  was  appUcable 
during  Cycle  7  and  providing  a  plus/minus 
for  SR  4.1.1.3.2c  is  purely  an  administrative 
change. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront, 
New  Orleans,  Louisiana  70122. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esquire,  Winston  &  Strawn  1400  L 
Street  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 


FirstEnergy  Nuclear  Operating 
Company.  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  July  26, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
the  following  line-item  Technical 
Specification  (TS)  improvements: 

(1)  Relocate  TS  Section  3/4.3.3.2, 
Instrumentation — Incore  Detectors;  TS 
3/4.3.3.9,  Instnunentation — Waste  Gas 
System  Oxygen  Monitor;  and  TS  3/4.4.7. 
Reactor  Coolant  System  "  Chemistry,  to 
the  Updated  Safety  Analysis  Report 
(USAR)  Technical  Requirements 
Manual  (TRM); 

(2)  Change  to  TS  3/4.11.2.  Radioactive 
Effluents — Explosive  Gas  Mixture,  and 
TS  Bases  3/4.11.2,  Explosive  Gas 
Mixture,  to  reflect  the  above  proposed 
relocation  of  TS  3/4.3.3.9; 

(3)  Revise  the  requirements  of  TS  3/ 
4.4.6.1,  Reactor  Coolant  System 
Leakage — Leakage  Detection  Systems,  to 
require  one  monitor  (gaseous  or 
particulate)  of  the  containment 
atmosphere  radioactivity  monitoring 
systems  to  be  operable,  rather  than 
requiring  both  systems  to  be  operable 
simultaneously;  and 

(4)  Revise  the  reqtiirements  of  TS  3/ 
4.3.3.1,  Radiation  Monitoring 
Instnunentation,  to  be  consistent  with 
the  above  proposed  revision  to  TS  3/ 
4.4.6.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Davis-Besse  Nuclear  Power  Station 
(DBNPS)  has  reviewed  the  proposed  changes  | 
and  determined  that  a  significant  hazards 
consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  Number  1,  in  accordance  with 
these  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  accident  initiator, 
conditions  or  assumptions  are  affected  by  thel 
proposed  revisions  to  Technical 
Specification  (TS)  3/4.3.3.1,  Radiation 
Monitoring  Instrumentation,  TS  3/4.3.3.2, 
Instrl^wntation — sincere  Detectors;  TS  3/ 
4.3.3.9,  Instrumentation — Waste  Gas  System 
Oxygen  Monitor;  TS  3/4.4.7,  Reactor  Coolant  I 
System— Chemistry;  TS  3/4.11.2.  Radioactive 
Effluents — Explosive  Gas  Mixture;  and  TS  3/  | 
4.4.6.1,  Reactor  Coolant  System  Leakage — 
Leakage  Detection  Systems,  and  their 
associated  TS  Bases. 

The  requirements  of  TS  3/4.3.3.2.  TS  3/ 
4.3.3.9,  and  TS  3/4.4.7  are  proposed  to  be 
relocated  from  the  TS  to  the  DBNPS  Updated| 
Safety  Analysis  Report  (USAR)  Technical 
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iRequirenients  Manual  (TRM).  These 
Irequirements  would  be  relocated  generally 
|mtact  to  thet  TRM  whereby  future  changes 

rauld  be  ^ibject  to  the  regulatory  controls  of 
llO  CFR  50.619.  These  relocations  are 
Iconsistent  With  the  NRC  guidance  provided 
lin  Generic  Letter  (GL)  95-10,  "Relocation  of 
|Selected  Technical  Specifications 
requirements  Related  to  Instrumentation,"  or 

-14:^0,  Revision  1,  "Standard 
Pechnical  $becifications — ^Babcock  and 
Ifilcox  Pla^,"  dated  April  1995. 
The  proposed  revision  to  TS  3/4.11.2, 
adioactive  Effluents — Explosive  Gas 
Kture,  and  its  Bases  is  an  administration 
ge  to  a  reference  necessitated  by  the 
proposed  relocation  of  TS  3/4.3.3.9  to  the 
JSAR  TRM- 

The  proptised  revision  to  TS  3/4.3.3.1  and 
rS  3/4.4.6.i>regarding  the  number  of  Reactor 

slant  Syt^em  (RCS)  leakage  detection 
lonitors  required  and  their  allowed  outage 
3es  is  bas^d  upon  the  NRC's  guidance  of 
'~^G-14i30,  Revision  1 .  This  proposed 
Bvision  af&tts  the  TS  only  and  does  not 
educe  the  number,  diversity,  or  sensitivity  of 
leactor  Coolant  System  leakage  detection 
pystems  inside  the  containment  building  or 
I  committ^^  to  in  the  DBNPS  USAR. 
lb.  Not  involve  a  significant  increase  in  the 
bonsequences  of  an  accident  previously 
pvaluated  because  no  accident  condition  or 

sumption  is  affected  by  the  proposed 
evisions.  A*  described  above,  the  revisions 
I  consist^i^t  with  the  guidance  of  NRC  GL 
iS-lO  or  NUREG-1430.  Revision  1.  The 
proposed  r^iisions,  as  described  above,  do 
^ot  alter  the  source  term,  containment 
Isolation,  or  allowable  releases.  The  proposed 
lianges,  therefore,  will  not  increase  the 
idiological  consequences  of  a  previously 
Evaluated  accident. 

2.  Not  cr^te  the  possibility  of  a  new  or 
lifferent  ki|id  of  accident  from  any  accident 
previously  evaluated  because  no  new 
Occident  initiators  or  assumptions  are 

itroduced  by  the  proposed  TS  revisions.  No 
tew  accident  scenarios,  transient  precursors, 
lilure  mechanisms,  or  limiting  failures  are 
Itroduced  be  a  result  of  the  proposed 
^hanges. 

3.  Not  inyalve  a  significant  reduction  in  a 
gin  of  s^ty  because  the  proposed 

Bvisions  dd  not  reduce  or  adversely  affect 
le  capabilities  of  any  plant  structures, 
lystems  or  components.  The  proposed 
Blocation  c(f;TS  3/4.3.3.2,  TS  3/4.3.3.9,  and 
fS  3/4.4.7  ttaj  the  USAR  TRM  is  essentially 

1  administrative  change  to  the  location  and 
krocess  by  wfaich  these  requirements  are 
|ontrolIed  and  revised.  Future  revisions  to 
lese  requirements  relocated  to  the  USAR 

'.  will  be  subject  to  the  regulatory 
|ontrols  of  10  CFR  50.59.  Therefore,  these 
evisions  will  not  result  in  a  significant 
luction  iit  B  margin  of  safety. 
The  prop^ied  revision  to  TS  3/4.11.2  and 
;  Bases  is  administrative  and  reflects  the 
BlocaUon  of  TS  3/4.3.3.9  to  the  USAR  TRM. 
lerefore,  this  revision  will  not  result  in  a 
Ignificant  naduction  in  a  margin  of  safety. 

The  propoied  revisions  to  TS  3/4.3.1.1  and 
\S  3/4.4.6.  Ij  iffect  the  number  of 
sntainmeni  latmosphere  radioactivity 
tionitors  required  by  TS  to  be  operable 
lultaneoiMly.  However,  redundancy  and 


diversity  requirements  are  maintained  in  the 
TS  for  detecting  Reactor  Coolant  System 
leakage.  Although  TS-allowed  outage  times 
are  proposed  to  be  increased  consistent  with 
NUREG-1430,  Revision  1  guidance,  related 
compensatory  action  requirements  are  also 
being  increased.  Furthermore,  the  DBNPS 
conunitments  made  for  complying  with 
Regulatory  Guide  1.45,  May,  1973,  "Reactor 
Coolant  Pressure  Boimdary  Leakage 
Detection  Systems,"  are  not  changed  by  the 
proposed  revisions.  Along  with  the 
applicable  revised  TS  requirements,  10  CFR 
50,  Appendix  B,  Criterion  XVI  will  require 
prompt  corrective  action  for  inoperable 
leakage  detection  systems.  Accordingly,  these 
proposed  revisions  will  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
stauddi-us  ul  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Docimients  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  OH  43606. 

Attorney  for  licensee:  Jay  E.  Silbeig, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  July  26, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications  to 
adopt  the  performance-based  10  CFR 
Part  50,  Appendix  J,  Option  B  approach 
for  Type  B  and  C  containment  leakage 
rate  testing,  and  to  relocate  certain 
details  of  the  tests  into  a  Containment 
Leakage  Testing  Program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Davis-Besse  Nuclear  Power  Station  has 
reviewed  the  proposed  changes  and 
determined  that  a  significant  hazards 
consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  in  accordance  with  these 
changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  accident  initiators. 


conditions,  or  assumptions  are  not  affected 
by  the  proposed  changes. 

The  proposed  changes  to  the  Technical 
Specifications  and  Bases  implement  10  CFR 
[Part]  50  Appendix  J  Option  B  for  Type  B  and 
C  Local  Leak  Rate  Testing,  based  on  the 
guidance  of  Regulatory  Guide  1.163, 

"Performance-Based  Contaillment  Leak- 
Test  Program."  Provided  that  components 
have  performed  satisfactorily  on  a  historical 
basis,  this  guidance  permits  the  use  of 
extended  testing  frequencies.  These  proposed 
changes  do  not  affect  accident  initiators, 
conditions,  or  assumptions. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  do 
not  change  the  source  term  or  total  allowable 
releases.  With  the  exception  of  the  proposed 
increase  in  the  containment  air  lock  leakage 
limits,  the  proposed  changes  do  not  affect  the 
total  allowable  containment  leak^e  rates 
presently  specified  in  the  Technical 
Specifications.  Although  the  air  lock  leakage 
limits  are  proposed  to  be  increased,  the 
accident  analyses  are  based  on  the  current  TS 
allowable  maximum  bypass  leakage,  which  is 
not  proposed  to  be  changed.  Therefore, 
increases  in  leakage  limits  for  individual 
components,  such  as  the  air  locks  and  their 
door  seals,  which  are  constituents  of  bypass 
leakage,  will  have  no  effect  on  the 
radiological  consequences  described  in  the 
accident  analyses. 

The  proposed  TS  changes  relating  to 
implementation  of  10  CFR  [Part]  50 
Appendix  J  Option  B  may  result  in  a  small, 
but  acceptable  increase  in  post-accident 
containment  leakage,  due  to  the  increased 
probability  that  due  to  generally  increased 
intervals  hetween  tests,  an  unacceptable, 
lealcage  rate  could  go  undetected  for  a  longer 
length  of  time.  NUREG-1493,  "Performance- 
Based  Containment  Leak-Test  Program," 
September,  1995,  which  provided  the 
technical  basis  for  the  10  CFR  [Part]  50 
Appendix  J  Option  B  rulemaking,  provides  a 
detailed  evaluation  of  the  expected  leakage 
and  its  consequences  and  concludes  that 
increased  test  frequencies  are  workable 
without  significant  risk  impacts. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  no  new 
accident  initiators  or  assumptions  are 
introduced  by  the  proposed  changes.  The 
proposed  changes  do  not  affect  the 
methodology  used  in  conducting 
containment  leak  rate  testing.  The  proposed 
changes  do  not  involve  a  change  to  the  plant 
design  or  operation  and,  therefore,  will  not 
introduce  any  new  or  different  failure  modes 
or  initiators. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  relating  to 
implementation  of  10  CFR  [Part]  50, 
Appendix  J.  Option  B  do  not  significantly 
affect  the  allowable  containment  leakage 
rates  presently  specified  in  the  Technical 
Specifications.  The  Technical  Specifications, 
under  the  proposed  changes,  will  continue  to 
ensure  containment  reliability  by  periodic 
testing  performed  in  full  compliance  with  10 
CFR  [Part]  50,  Appendix  J. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Dociunent  Room 
loaition:  University  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  OH  43606. 

Attorney  for  licensee:  ]ay  E.  Silberg, 
Esquire.  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unitl, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  July  28, 
1999. 

Description  of  amendment  request: 
The  proposed  amendmeiit  would 
change  Technical  Specification  (TS) 
Section  3/4.7.5.1,  "Ultimate  Heat  Sink," 
to  allow  operation  on  Modes  1  through 
4  with  an  Ultimate  Heat  Sink  water 
temperature  of  less  than  or  equal  to 
90°F,  instead  of  the  current  limit  of  less 
than  or  equal  to  85°F. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Davis-Besse  Nuclear  Power  Station  has 
reviewed  the  proposed  changes  and 
determined  that  a  significant  hazards 
consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  in  accordance  with  these 
changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  accident  initiators, 
conditions,  or  assumptions  are  significantly 
affected  by  the  proposed  change.  The 
proposed  change  would  increase  the 
allowable  Ultimate  Heat  Sink  (UHS)  water 
temperature,  as  specified  in  TS  LCO 
3.7.5.1.b,  from  less  than  or  equal  to  85°F  to 
less  than  ^r  equal  to  90°F.  This  water  is  used 
by  the  Service  Water  System  to  provide 
cooling  to  equipment  that  is  used  to  mitigate 
accidents  such  as  a  Large  Break  Loss  of 
Coolant  Accident.  This  increase  in  Service 
Water  temperature  has  been  evaluated  and 
the  proposed  change  does  not  result  in  the 
operation  of  equipment  important  to  safety 
outside  their  acceptable  operating  ranges. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  change  does 
not  change  the  source  term,  containment 


isolation,  or  allowable  releases.  The  proposed 
increase  in  the  Service  Water  System 
temperature  has  been  evaluated  with  respect 
to  the  containment  and  equipment  used  to 
mitigate  the  consequences  of  accidents 
previously  evaluated.  These  evaluations  have 
determined  that  there  are  no  significant 
increases  in  consequences. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  no  new 
accident  initiators  or  assumptions  are 
introduced  by  the  proposed  5"?  increase  in 
UHS  temperature.  The  proposed  change  does 
not  result  in  installed  equipment  being 
operated  outside  their  design  operating 
ranges.  No  new  or  different  equipment  failure 
modes  or  mechanisms  are  introduced  by  the 
proposed  change. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed  5°F 
increase  in  UHS  temperature  does  not  result 
in  significant  changes  to  the  initial 
conditions  contributing  to  accident  severity 
or  consequences. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo.  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  OH  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 . 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio 

Date  of  amendment  request:  June  17, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  modifies 
multiple  surveillance  requirements  to 
support  implementation  of  a  24-month 
operating  cycle. 

Basis  for  proposed  no  significant 
hazards  consideration  detemunation: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

A.  Erequency  Extensions 

The  proposed  Technical  Specification  (TS) 
changes  involve  a  change  in  the  surveillance 
testing  intervals  to  facilitate  a  change  in  the 


Perry  Nuclear  Power  Plant  (PNPP)  operating 
cycle  from  18  months  to  24  months.  The 
proposed  TS  changes  do  not  physically 
impact  the  plant,  nor  do  they  impact  any 
design  or  functional  requirements  of  the 
associated  systems.  That  is,  the  proposed  TS 
changes  do  not  degrade  the  performance  of, 
or  increase  the  challenges  to,  any  safety 
systems  assumed  to  function  in  the  accident 
analysis.  The  proposed  TS  changes  do  not 
impact  the  TS  surveillance  requirements 
themselves,  or  the  way  in  which  the 
surveillances  are  performed.  4d  addition,  the 
proposed  TS  changes  do  not  introduce  any 
accident  initiators,  since  no  accidents 
previously  evaluated  have,  as  their  initiators, 
anything  related  to  the  frequency  of 
siuveillance  testing.  Also,  evaluation  of  the 
proposed  TS  changes  demonstrated  that  the 
availability  of  equipment  and  systems 
required  to  prevent  or  mitigate  the 
radiological  consequences  of  an  accident  are 
not  significantly  affected  because  of  other, 
more  frequent  testing  that  is  performed,  the 
availability  of  redundant  systems  and 
equipment,  or  the  high  reliability  of  the 
equipment.  Since  the  impact  on  the  systems 
is  minimal,  it  is  concluded  that  the  overall 
impact  on  the  plant  accident  analysis  is 
negligible.  Furthermore,  a  historical  review 
of  surveillance  test  results  and  associated 
maintenance  records  indicated  that  there  was  | 
no  evidence  of  any  failures  that  would 
invalidate  the  above  conclusions.  Therefore, 
the  proposed  TS  changes  do  not  significantly  j 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

B.  Allowable  Value  Changes 

The  proposed  changes  in  Allowable  Values! 
for  the  instrumentation  include  in  Table 
3.3.8.1-1  Items  d  and  e  of  the  Technical 
Specifications  are  the  result  of  application  of  | 
the  Perry  Instrument  Setpoint  Methodology 
(ISM)  using  plant  specific  drift  values. 
Application  of  this  methodology  results  in 
Allowable  Values  which  more  accurately 
reflect  total  instrumentation  loop  accuracy  as  | 
well  as  that  of  test  equipment  and  calculated 
drift  between  surveillances.  The  proposed 
changes  will  not  result  in  any  hardware 
changes.  The  instrumentation  is  not  assumed  | 
to  be  an  initiator  of  any  analyzed  event. 
Existing  operating  margin  between  plant 
conditions  and  actual  plant  setpoints  is  not 
significantly  reduced  due  to  these  changes. 
The  role  of  the  instrumentation  is  in 
mitigating  and  thereby  limiting  the 
consequences  of  accidents.  The  Allowable 
Values  have  been  developed  to  ensure  that 
the  design  and  safety  analysis  limits  will  be 
satisfied.  The  methodology  used  for  the 
development  of  the  Allowable  Values 
ensures  the  affected  instrumentation  remains  | 
capable  of  mitigating  design  basis  events  as 
described  in  the  safety  analyses  and  that  the 
results  and  radiological  consequences 
described  in  the  safety  analyses  remain 
bounding.  Additionally,  the  proposed  chang 
does  not  alter  the  plant's  ability  to  detect  and 
mitigate  events.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


|B.AUowab|e> 

The  propose 

I  application  of 

drift  values  an 
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C.  Frequ(»acy  Reductions  to  Semiannual 

The  proposed  Technical  Specification  (TS) 
changes  involve  a  change  in  the  surveillance 
testing  intisrvals  from  18  months  to  either  6 
months  or  quarterly.  The  shorter  frequencies 
are  based  pjn  PNPP  specific  results  of  setpoint 
drift  evaluations.  The  proposed  more 
restrictive!  TS  changes  do  not  physically 
impact  the  plant,  nor  do  they  impact  any 
design  or  ftpictional  requirements  of  the 
associated  Systems.  That  is,  the  proposed  TS 
changes  dp.  not  degrade  the  performance  of, 
or  increase  the  challenges  to,  any  safety 
systems  aMumed  to  function  in  the  accident 
analysis.  The  proposed  TS  changes  do  not 
impact  th^  jTS  surveillance  requirements 
themselvejsi  or  the  way  in  which  the 
surveillanbes  are  performed.  In  addition,  the 
proposed  lIS  changes  do  not  introduce  any 
accident  itiltiators,  since  no  accidents 
previously  evaluated  have,  as  their  initiators, 
anything  Mlated  to  the  frequency  of 
surveillanu  testing.  The  proposed  TS 
frequencies  will  demonstrate  that  the 
equipment  land  systems  required  to  prevent 
or  mitigate  the  radiological  consequences  of 
an  accideOt  are  continuing  to  meet  the 
assiunptiobs  of  the  setpoint  evaluation,  on  a 
more  frequent  basis.  Since  the  impact  on  the 
systems  is  minimal,  and  the  assumptions  of 
the  safety  analyses  will  be  maintained,  it  is 
concluded  that  the  overall  impact  on  the 
plant  accidbnt  analysis  is  negligible. 
Furthermqw,  a  historical  review  of 
surveillance  test  results  and  associated 
maintenadQe  records  indicated  that  there  was 
no  evidenf:fe  of  any  failures  that  would 
invalidate  line  proposed  test  frequencies. 
Therefore,  the  proposed  TS  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously, 
evaluated. 

The  proposed  amendment  would  not 
create  the  (possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

A.  Fraquetifcy  Extensions 

The  prohpsed  TS  changes  involve  a  change 
in  the  surveillance  testing  intervals  to 
facilitate  a  Change  in  the  PNPP  operating 
cycle  lengilk.  The  proposed  TS  changes  do 
not  introduce  any  failure  mechanisms  of  a 
different  type  than  those  previously 
evaluated,  since  there  are  no  physical 
changes  being  made  to  the  facility.  No  new 
or  differertt  equipment  is  being  installed.  No 
installed  ec]uipment  is  being  operated  in  a 
different  manner.  As  a  result,  no  new  failure 
modes  are  being  introduced.  In  addition,  the 
surveillance  test  requirements  themselves, 
and  the  way  surveillance  tests  are  performed, 
will  remain  unchanged.  Furthermore,  a 
historical  review  of  surveillance  test  results 
and  associtajted  maintenance  records 
indicated  tltere  was  no  evidence  of  any 
failures  th^i  would  invalidate  the  above 
conclusioiii  Therefore,  the  proposed  TS 
changes  di^lnot  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  Evaluated. 

I B.  Allowable  Value  Changes 

The  probt)8ed  changes  are  the  result  of 
lapplicatiotilof  the  ISM  using  plant  specific 
I  drift  values  and  do  not  create  the  possibility 


of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  This  is 
based  on  the  fact  that  the  method  and 
manner  of  plant  operation  is  unchanged.  The 
use  of  the  proposed  Allowable  Values  does 
not  impact  safe  operation  of  PNPP  in  that  the 
safety  analysis  limits  will  be  m^ntained.  The 
propose  Allowable  Values  involve  no  system 
additions  or  physical  modifications  to 
systems  in  the  station.  These  Allowable 
Values  were  revised  to  ensure  the  affected 
instrumentation  remains  capable  of 
mitigating  accidents  and  transients.  Plant 
equipment  will  not  be  operated  in  a  manner 
different  from  previous  operation,  except  that 
setpoints  may  be  changed.  Since  operational 
methods  remain  unchanged  and  the 
operating  parameters  have  been  evaluated  to 
maintain  the  station  within  existing  design 
basis  criteria,  no  different  type  of  failure  or 
accident  is  created. 

C.  Frequency  Reductions  to  Semiannual  or 
Quarterly 

The  proposed  TS  changes  involve  a  change 
in  the  surveillance  testing  interval  due  to  the 
application  of  the  ISM  and  plant  specific 
drift  analysis  results.  Also,  the  quarterly  tests 
reflect  current  PNPP  calibration  practices, 
since  the  components  are  normally  calibrated 
during  the  Channel  Functional  Test.  The 
proposed  TS  changes  do  not  introduce  any 
failure  mechanisms  of  a  different  type  than 
those  previously  evaluated,  since  there  are  no 
physical  changes  being  made  to  the  facility. 
No  new  or  different  equipment  is  being 
installed.  No  installed  equipment  is  being 
operated  in  a  different  manner.  The  proposed 
change  does  not  impact  core  reactivity,  or  the 
manipulation  of  fuel  bundles.  As  a  result,  no 
new  failure  modes  are  being  introduced.  In 
addition,  the  surveillance  test  requirements 
themselves,  and  the  way  surveillance  tests 
are  performed,  will  remain  unchanged. 
Furthermore,  a  historical  review  of 
surveillance  test  results  and  associated 
maintenance  records  indicated  there  was  no 
evidence  of  any  failures  that  would 
invalidate  the  above  conclusions.  Therefore, 
the  proposed  TS  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frtjm  any  previously  evaluated. 

The  proposed  amendment  will  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

A.  Frequency  Extensions 

Although  the  proposed  TS  changes  will 
result  in  changes  in  the  interval  between 
surveillance  tests,  the  impact,  if  any,  on 
system  availability  is  small,  based  on  other, 
more  frequent  testing  that  is  performed,  or 
the  existence  of  redundant  systems  and 
equipment,  or  overall  system  reliability. 
Evaluations  have  shown  there  is  no  evidence 
of  time  dependent  failures  that  would  impact 
the  availability  of  the  systems.  The  proposed 
change  does  not  significantly  impact  the 
condition  or  performance  of  structures, 
systems,  and  components  relied  upon  for 
accident  mitigation.  The  proposed  change 
does  not  significantly  impact  any  safety 
analysis  assumptions  or  results.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  mai^in  of  safety. 


B.  Allowable  Value  Changes 

The  proposed  change  does  not  involve  a 
reduction  in  a  margin  of  safety.  The  proposed 
changes  have  been  developed  using  a 
methodology  to  ensure  safety  analysis  limits 
are  not  exceeded.  As  such,  this  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

C.  Frequency  Reductions  to  Semiannual  or 
Quarterly 

The  proposed  TS  changes  will  result  in  a 
shorter  interval  between  surveillance  tests  to 
ensure  that  the  assumptions  of  the  safety 
analysis  are  maintained.  The  impact,  if  any, 
on  system  availability  is  small,  as  a  result  of 
this  more  frequent  testing  that  is  performed. 
The  proposed  change  does  not  significantly 
impact  the  condition  or  performance  of 
structures,  systems,  and  components  relied 
upon  for  accident  mitigation.  The  proposed 
change  does  not  significantly  impact  any 
safety  analysis  assumptions  or  results. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  tl^at  the  three 
standards  of  10  CFR  50.92(c)  are    " 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Peny,  OH  44081.  ' 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street.  NW.,  Washington,  DC 
20037. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio 

Date  of  amendment  request:  August  4, 
1999. 

Description  of  amendment  request: 
The  amendment  woidd  incorporate  an 
additional  option  into  the  Required 
Actions  for  Technical  Specification 
3.9.1,  "Refueling  Equipment 
Interlocks."  The  change  would  provide 
additional  Required  Actions  when  the 
refueling  interlocks  are  inoperable.  The 
alternative  would  permit  continued 
refueling  activities  once  control  rod 
withdrawal  is  blocked  and  operators 
verify  that  all  appropriate  controls  rods 
are  fully  inserted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
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consequences  of  an  accident  previously 
evaluated. 

The  refueling  interlocks  are  explicitly 
assumed  in  the  Perry  Nuclear  Power  Plant 
Updated  Safety  Analysis  Report  (USAR) 
analyses  of  the  control  rod  removal  error  and 
fuel  loading  error  during  refueling.  This 
analysis  evaluates  the  probability  and 
consequences  of  control  rod  withdrawal 
during  refueling.  Criticality  and,  therefore, 
subsequent  prompt  reactivity  excursions  are 
prevented  during  the  loading  of  fuel, 
provided  all  required  control  rods  are  fully 
inserted.  The  refueling  interlocks  accomplish 
this  by  preventing  loading  fuel  into  the  core 
with  any  control  rod  withdrawn,  or  by 
preventing  withdrawal  of  a  rod  from  the  core 
during  fuel  loading.  When  the  refueling 
interlocks  are  inoperable,  the  currant  method 
of  preventing  fuel  loading  when  a  control  rod 
is  withdrawn,  is  to  prevent  fuel  movement. 
This  method  is  currently  required  by  the 
Technical  Specifications.  An  alternate 
method  to  ensure  that  fuel  is  not  loaded  into 
a  cell  with  the  control  rod  withdrawn  is  to 
prevent  control  rods  from  being  writhdrawm 
and  verify  that  all  control  rods  required  to  be 
inserted  are  fully  inserted.  The  proposed 
Technical  Specification  Required  Actions 
will  require  that  a  control  rod  block  be 
placed  in  effect,  thereby  ensuring  that  control 
rods  are  not  subsequently  inappropriately 
withdrawn.  Additionally,  following  placing 
the  control  rod  withdrawal  block  in  effect, 
the  proposed  actions  will  require  that  all 
required  control  rods  be  verified  to  be  fully 
inserted.  This  verification  is  in  addition  to 
the  requirements  to  periodically  verify 
control  rod  position  by  other  Technical 
Specification  requirements.  These  proposed 
actions  will  ensure  that  control  rods  are  not 
withdrawn  and  cannot  be  inappropriately 
withdrawn,  because  an  electrical  or 
hydraulic  block  to  control  rod  withdrawal  is 
in  place.  Like  the  current  requirements,  the 
proposed  will  ensure  that  unacceptable 
operations  are  blocked  (e.g.,  loading  fuel  into 
a  cell  with  a  control  rod  withdrawn,  except 
when  following  the  requirements  of  LCO 
3.10.6.  "Multiple  Control  Rod  Removal — 
Refueling,"  which  is  unaffected  by  this 
change).  The  proposed  additional  Required 
Actions  provide  an  equivalent  level  of 
assurance  that  fuel  will  not  be  loaded  into  a 
core  cell  with  a  control  rod  withdrawn  as  do 
the  current  Required  Action  or  the 
Surveillance  Requiremeht.  Therefore,  the 
proposed  change  does  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  change  in  the  Technical  Specification 
requirements  does  not  involve  a  change  in 
the  plant  design,  or  to  the  status  of  the 
reactor  core  during  refueling.  The  proposed 
actions  will  ensure  that  control  rods  are  not 
withdrawn  and  cannot  be  inappropriately 
withdrawn,  because  an  electrical  or 
hydraulic  block  to  control  rod  withdrawal  is 
in  place.  Although  the  exact  method  by 
which  the  control  rod  withdrawal  block  is 
inserted  is  revised,  the  net  effect  is 
equivalent.  The  requirements  will  continue 


to  ensure  that  fuel  is  not  loaded  into  the  core 
when  a  control  rod  is  withdrawn,  except 
when  following  the  requirements  of  LCO 
3.10.6.  "Multiple  Control  Rod  Removal- 
Refueling,"  which  is  unaffected  by  this 
change.  Therefore,  no  new  failure  modes  are 
introduced,  and  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

As  discussed  in  the  Bases  for  the  affected 
Technical  Specification  requirements, 
inadvertent  criticality  is  prevented  during  the 
loading  of  fuel  provided  all  required  control 
rods  are  fully  inserted  during  the  fuel 
insertion.  The  refueling  interlocks  function  to 
support  the  refueling  procedures  by 
preventing  control  rod  withdrawal  during 
fuel  movement  and  the  inadvertent  loading 
of  fuel  when  a  control  rod  is  withdrawn.  The 
proposed  change  will  allow  the  refueling 
interlocks  to  be  inoperable  and  fuel 
movement  to  continue  only  if  a  control  rod 
withdrawal  block  is  in  effisct  and  all  required 
control  rods  are  verified  to  be  fully  inserted. 
These  proposed  Required  Actions  provide  an 
equivalent  level  of  protection  as  the  refueling 
interlocks  by  preventing  a  configuration 
which  could  lead  to  an  inadvertent  criticality 
event.  The  refueling  procedures  will 
continue  to  be  supported  by  the  proposed 
Required  Actions  because  control  rods 
cannot  be  withdrawn  and  as  a  result  fuel 
cannot  be  inadvertently  loaded  when  a 
control  rod  is  withdrawn,  except  when 
following  the  requirements  of  LCO  3.10.6. 
"Multiple  Control  Rod  Removal — Refueling," 
which  is  unaffected  by  this  change. 
Therefore,  the  proposed  changes  do  not  cause 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  OH  44081. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Florida  Power  and  Ught  Company,  et 
al..  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  amendment  request:  February 
23, 1999. 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  remove  redimdant  boron 
concentration  monitoring  requirements 
specified  for  operating  Modes  3  through 
6  by  deleting  Technical  Specification  3/ 
4.1.2.9,  "Reactivity  Control  Systems — 


Boron  Dilution."  These  requirements 
were  interim  measures  intended  to 
apply  until  a  permanent  boron  dilution 
alarm  system  was  installed  and 
functional. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  does  not  involve  I 
changes  to  previously  evaluated  accident 
initiators.  The  proposed  deletion  of  the 
redundant  boron  concentration  verification 
requirements  do  not  impact  the  results  of 
existing  accident  analyses,  and  will  have  no 
adverse  impact  on  any  plant  system 
performance.  TS  3/4.1.2.9  provides  mode  and  I 
charging  pump  dependent  monitoring 
requirements  for  RCS  boron  concentration 
that  are  designed  to  detect  an  unplanned 
boron  dilution  event  in  MODES  3  through  6 
in  the  absence  of  an  automatic  alarm  system, 
and  is  based  on  the  time  requirements  for 
operator  action  specified  in  Section  15.4.6  of 
the  Standard  Review  Plan  (SRP).  This 
specification  evolved  from  interim  measures 
that  were  proposed  by  FPL  until  the  boron 
dilution  alariQ  system  (BDAS)  could  be  made 
completely  functional  following  initial  start- 
up of  St.  Lucie  Unit  2.  The  BDAS  is 
completely  functional  and  provides 
redundant  control  room  alarms  to  alert 
operators  to  the  occurrence  of  an  unplanned 
boron  dilution  event  in  Modes  3  through  6. 
The  alarm  setpoints  are  based  on  Chemical 
and  Volume  Control  System  (CVCS) 
malfunction  analyses,  and  satisfy  the  same 
SRP  acceptance  criteria  upon  which  the 
monitoring  requirements  of  TS  3/4.1.2.9  were| 
based.  Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Operation  of  the  focility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fitsm  any  accident 
previously  evaluated. 

The  proposed  amendment  will  not  change 
the  physical  plant  or  the  modes  of  operation 
defined  in  the  facility  license.  The 
amendment  will  remove  requirements  from 
the  facility  technical  specifications  that  were 
proposed  by  FPL  as  interim  measures  until 
the  boron  dilution  alarm  system  became 
completely  functional.  The  amendment  will 
not  alter  the  design  of  St.  Lucie  plant  systems| 
described  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR),  and  the  plant 
configuration  will  continue  to  remain 
consistent  with  assumptions  used  in  the 
existing  accident  analyses.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
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cident  £  ( im  any  accident  previously 
traluated. 

(3)  OpeiMtion  of  the  facility  in  accordance 
irith  the  pti>posed  amendment  would  not 
ivolve  a  significant  reduction  in  a  margin  of 
afety.  Th^  proposed  amendment  has  been 
Jvaluated  "With  respect  to  the  applicable 

fety  analyses.  The  BDAS  provides  a 
lontinuous,  early  warning  capability  to 
fetect  a  b^fon  dilution  event  in  Modes  3, 4, 
I  and  6,  aiid  satisfies  the  same  SRP  time 
quireme^ts  for  operator  action  as  the 
iterim  T$  [that  is  proposed  for  deletion. 
^DAS  setppints  are  determined  and/or 
[ralidated  for  each  fuel  cycle  to  ensuure  they 
eroain  cohpistent  with  the  CVCS 
lalfunctiop  analyses  of  record,  and  changes 
liat  may  l^^come  necessary  are  controlled 
|>ursuant  Iq  10  CFR  50.59.  The  minimum 
lired  Si^utdown  Margin  is  not  changed  by 
is  propcjqal.  Therefore,  operation  of  the 
piaciiity  inj^cordance  with  the  proposed 
[lendmeplt  would  not  involve  a  significant 
eduction  |i^  a  margin  of  safety. 

The  nWC  staff  has  reviewed  the 
icensee'^i  analysis  and,  based  on  this 
Bview,  it  appears  that  the  three 
5tandard$iof  50.92(c)  are  satisfied. 

lerefore^  the  NRC  staff  proposes  to 
letermine  that  the  amendment  request 
ivolvesQo  significant  hazards 
:onsider^on. 

Local  Public  Document  Room 
location}  Indian  River  Junior  College 
jbrary.  81209  Virginia  Avenue.  Fort 
'ierce,  F|6rida  34954-9003. 

AttomHy/or  licensee:  M.S.  Ross, 
attorney,  Florida  Power  &  Light,  P.O. 
Jox  14OO0,  Juno  Beach,  Florida  33408- 
10420.        I 

NRCS^on  Chief:  Sheri  R.  Peterson. 

Iflorida  i  '6wer  and  Light  Company, 
tDocket  ms.  50-250  and  50-251.  Turkey 
IPoint  P14^t,  Units  3  and  4,  Dade  County, 
iFlorida  I ! 

Date  df\amendment  request:  July  27. 

11999.      I 

Descrifition  of  amendment  request: 

I  The  proD^sed  amendments  request  that 

[Turkey  P^int  Unit  3  Technical 
Specificition  (TS)  3/4.8.1.  A.C. 
SOURCBS.TS  3/4.4.3.  PRESSURIZER. 
and  TS  3/4.5.2.  ECCS  SUBSYSTEMS— 
T.vg  GREATER  THAN  OR  EQUAL  TO 

1 350°F.  berevised  on  a  one-time  basis  to 
extend  the  Allowed  Outage  Time  (AOT) 
for  an  inoperable  Emergency  Diesel 
Generat^i  (EDG)  from  72  hours  to  7 
days.  Thia  proposed  one-time  AOT 
extension  will  be  used  to  replace  the 
Unit  3  EDjC  engine  radiators  prior  to  the 
Spring  2g00  refueling  outage.  However. 

I  replacement  of  the  radiator  is  a  very 
labor-intnnsive  evolution  that  cannot  be 
performed  within  the  existing  72  hour 
AOT.  The  proposed  AOT  extension  will 
allow  the  radiator  replacement  activity 
to  be  coiUpleted  successfully  in  a  safe 
manner.  The  extended  AOT  will  be 
applied  t6  one  EDG  at  a  time  in  a 


sequential  manner.  When  the  radiator 
replacement  activity  is  complete  on  one 
engine,  it  will  be  returned  to  service  so 
that  work  can  proceed  on  the  redimdant 
EDG.  It  should  be  noted  that  although 
the  proposed  changes  apply  only  to  Unit 
3.  the  Unit  4  TSs  are  administratively 
affected  since  the  TSs  are  combined  for 
both  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Emergency  Diesel  Generators  (EDG) 
are  part  of  the  on-site  electrical  power 
distribution  system.  They  function  as  a 
standby  power  source  in  the  event  that  the 
preferred  A.C.  power  supply,  i.e.,  offsite 
power,  is  interrupted.  While  certain  failures 
in  the  electrical  distribution  system  can  lead 
to  a  loss  of  offsite  power  which  is  a  design 
basis  event  for  the  plant,  the  EDGs  are  not 
assumed  to  be  an  initiating  condition  of  any 
accident  evaluated  in  the  safety  analysis 
report.  Therefore,  a  one-time  extension  in  the 
EDG  Allowed  Outage  Time  (AOT)  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  purpose  of  the  proposed  license 
amendment  is  to  permit  on-line  replacement 
of  the  Unit  3  EDG  radiators.  The  radiators  are 
part  of  the  closed-loop  diesel  engine  cooling 
water  system  and  do  not  interface  with  any 
system  or  component  that  contains 
radioactivity.  The  EDGs  do  supply  A.C. 
power  to  the  emergency  core  cooling  and 
containment  heat  removal  systems  during 
accidents  that  involve  loss  of  offsite  power. 
However,  no  changes  are  predicted  for  the 
postulated  post-accident  releases  since 
adequate  EIX^  capacity  will  be  available 
under  the  conditions  of  the  proposed  license 
amendment  to  accommodate  any  design  basis 
accident  condition.  Accordingly,  the 
consequences  of  accidents  previously 
evaluated  in  the  safety  analysis  report  are  not 
changed  by  an  extended  EDG  outage. 

Probabilistic  Safety  Assessment  (PSA) 
techniques  were  used  to  evaluate  the  impact 
of  a  one-time  extension  of  the  EDG  AOT  from 
72  hours  to  7  days.  The  results  of  these 
analyses  indicate  that  extending  the  AOT  for 
the  purpose  of  replacing  the  engine  radiator 
cores  represents  an  acceptably  small  impact 
on  Core  Damage  Probability. 

Based  on  the  above,  FPL  concludes  that  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

(2)  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 


The  proposed  change  does  not  alter  the 
design,  physical  configuration,  or  modes  of 
operation  of  the  plant.  Plant  configurations 
that  are  prohibited  by  Technical 
Specifications  will  not  be  created  by  the  one- 
time EDG  AOT  extension.  Therefore,  the 
profMssed  activity  does  not-create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  license  amendment  will 
extend  by  96  hours  the  requirement  to 
shutdown  the  plant  when  a  Unit  3  EDG  is 
removed  from  service  for  maintenance.  The 
one-time  AOT  extension  will  not  alter  plant 
equipment,  setpoints,  or  operating  practices 
that  provide  the  existing  margins  of  safety. 
Therefore,  the  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Florida  International 
University.  University  Park.  Miami. 
Florida  33199. 

Attomey/or/icensee;  M.S.  Ross. 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Section  Chief:  Sheri  R.  Peterson. 

Portland  General  Electric  Company,  et 
al.,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request:  August   - 
27,  1998. 

Description  of  amendment  request: 
The  amendment  would  delete  the 
requirements  for  an  emergency  plan 
fitjm  the  10  CFR  Part  50  license  and 
technical  specifications  after  the  spent 
nuclear  fuel  is  transferred  to  a  Part  72 
licensed  independent  spent  fuel  storage 
installation  (ISFSI). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  elimination  of  the 
emergency  plan  requirements  fixim  the  10 
CFR  50  license  is  predicated  on  completion 
of  transfer  pf  the  spent  nuclear  fuel  to  the 
proposed  10  CFR  72  ISFSI  licensed  area  and 
removal  of  the  reactor  vessel  and  internals 
from  the  10  CFR  50  licensed  area  of  the  site. 
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Removal  of  the  potential  radiological  source 
terms  for  accidents  previously  evaluated 
effectively  eliminates  the  credibility  of  the 
accidents,  therefore,  elimination  of  the 
emergency  plan  requirements  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibili^  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  is  deletion  of 
emergency  plan  requirements  and,  as  such, 
has  no  direct  impact  on  plant  equipment  or 
the  procedures  for  operating  plant 
equipment.  Therefore,  it  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Following  the  removal  of  the  spent  nuclear 
fiiel  and  the  reactor  vessel  and  internals  from 
the  10  CFR  50  licensed  area,  the  remaining 
credible  accidents  are  limited  to 
decommissioning  activities.  The  potential 
accidents  associated  with  decommissioning 
activities  are  presented  in  the  TNP  (Trojan 
Nuclear  Plant)  Decommissioning  Plan  and 
have  been  shown  to  have  consequences  less 
than  the  EPA  PAGs  lEnvironmental 
Protection  Agency  P^tective  Action 
Guidelines).  Following  the  removal  of  the 
spent  nuclear  fuel  and  the  reactor  vessel 
(including  the  internals)  from  the  10  CFR  50 
site,  no  credible  accidents  associated  with 
the  remaining  decommissioning  activities 
would  require  pre-planned  emergency 
measures  to  avoid  acute  radiation  doses.  The 
deletion  of  the  Trojan  Nuclear  Plant 
Permanently  Defueled  Emergency  Plan  will 
not  result  in  a  reduction  in  the  margin  of 
safety  previously  analysed.  Therefore,  the 
proposed  10  CFR  50  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Tbe  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Portland,  Oregon  97207. 

Attorney  for  licensee:  Leonard  A. 
Girard,  Esq.,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street, 
Portland,  Oregon  97204. 

NRC  Section  Chief:  Michael  T. 
Masnik. 

Power  Authority  of  The  State  of  New 
yioi*.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  February 
19, 1998,  as  supplemented  July  28, 
1999. 


Description  of  amendment  request: 
This  application  for  amendment  to  the 
Indian  Point  3  Technical  Specifications 
(TSs)  proposes  to  revise  the  Radioactive 
Effluents  Technical  Specifications 
(RETS)  in  accordance  with  Generic 
Letter  89-01  (GL-69-01),  to  make 
changes  to  implement  revised  10  CFR 
Part  20  requirements,  and  to  make 
administrative  changes  under  10  CFR 
50.36a. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

A.  The  proposed  changes  involve  (1) 
combining  related  LCO  and  surveillance 
requirements  frt)m  Sections  2.0  and  3.0, 
respectively,  of  the  Indian  Point  3  (IP3)  RETS 
and  relocating  this  text  to  the  new 
Radiological  Effluent  Controls  (REC)  section 
of  the  OEXHM,  (2)  relocating  the  bases 
contained  in  Section  4.0  of  the  RETS  to  the 
ODCM  REC,  (3)  relocating  the  detailed 
reporting  requirements  contained  in  Section 
5.0  of  the  RETS  to  the  ODCM  REC,  and  (4) 
updating  references  to  10  CFR  Part  20. 
Additional  changes  include  formatting  both 
the  remaining  RETS  and  the  new  REG  to 
more  closely  model  Standard  Technical 
Specifications  (STS),  revising  the  frequency 
of  the  Radioactive  Effluent  Release  Report  in 
accordance  with  10  CFR  50.36a,  relocating  all 
definitions  to  Appendix  A  of  the  Technical 
Specifications  and  adding/deleting 
definitions  as  necessary,  and  adding  a  new 
Special  Reports  section  to  the  ODCM.  Most 
of  the  changes  are  (1)  consistent  with  the 
guidance  provided  in  the  generic  letter, 
NUREG-1301,  or  provisions  of  10  CFR;  or  (2) 
editorial.  Editorial  changes  include  the 
relocation  of  text,  correction  of  typographical 
and  punctuation  errors,  renumbering, 
reformatting,  immaterial  wording  revisions/ 
deletions/clarifications  which  do  not  change 
intent,  and  updating  references. 

B.  The  proposed  revisions  to  the  liquid  and 
gaseous  release  rate  limits,  the  relocation  of 
the  old  10  CFR  20.106  requirements  to  the 
new  10  CFR  20.1302,  and  the  revision  to  the 
TS  bases  for  the  Liquid  Holdup  Tank  activity 
will  involve  no  change  in  the  types  or 
amounts  of  effluents  that  will  be  released, 
nor  will  there  be  an  increase  in  individual  or 
cumulative  occupational  radiation  exposures. 

The  changes  of  definitions,  terminology, 
paragraph  references,  and  report  submittal 
frequency  are  necessary  to  keep  IP3  TS  ' 
consistent  with  revised  federal  regulations 
(i.e.,  10  CFR  20  and  10  CFR  50.36(a)).  Record 
retention  and  reporting  requirements  will 
continue  to  meet  NRC  regulations.  These 
changes  are  administrative  in  nature  and  do 
not  affect  plant  hardware  or  operation. 

The  changes  do  not  impact  the  operation, 
design,  configuration,  or  testing  of  plant 
structures,  systems  or  components.  As  such. 


the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  previously 
evaluated? 

A.  The  changes  do  not  impact  the 
operation,  design,  configuration,  or  testing  l 
plant  structures,  systems  or  components.  TL 
changes  do  not  result  in  a  change  in  type  or 
amount  of  radiological  effluents  released.  As 
such,  the  proposed  changes  do  not  create  thJ 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

A.  The  changes  are  being  made  in 
accordance  with  NRC  guidance  and  continuJ 
to  assure  compliance  with  the  applicable      [ 
regulatory  requirements  including  10  CFR  21 
The  changes  do  not  result  in  a  change  in  the  I 
types  or  amounts  of  effluents  released.  The 
current  level  of  radiological  effluent  control 
will  be  maintained.  As  such,  the  proppsed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  Ne\ 
York  10601. 

Attorney  for  licensee:  Mr.  DavidE. 
Blabey,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Section  Chief:  S.  Singh  Bajwa. 

Sacramento  Municipal  Utility  District 
(the  District).  Docket  No.  50-312, 
Rancho  Seco  Nuclear  Station, 
Sacramento  County,  California 

Date  of  amendment  request:  March 
18, 1996  (PA-192). 

Description  of  amendment  request: 
The  proposed  amendment  would 
update  the  Rancho  Seco  cask  drop 
analysis  and  establish  the  cask  drop 
event  as  the  design-basis  event  for  plant 
operation  in  the  permanently  defueled 
mode.  The  proposed  amendment  would  I 
also  make  editorial  changes  to  the 
Permanently  Defueled  Technical 
Specifications  and  Bases  by  adding  the 
word  "heavy"  to  specification  D3.3  and 
eliminating  references  to  the  MP-187 
cask  in  specification  D3.3  and  D4.3.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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The  DistJ-lct  has  reviewed  the  proposed 
phanges  against  each  of  the  criteria  in  10  CFR 
^0.92,  and^  based  on  the  above  safety 
ilysis,  cbticludes: 
Using  thp|  Gantry  Crane  to  handle  a  fully 
loaded  traiisfer  cask  in  the  Fuel  Storage 
Building  viul  not  create  a  signiflcant  increase 
In  the  proli^bility  or  consequences  of  an 
accident  pl'^viously  evaluated  in  the  SAR 
Isafety  analysis  report],  because  the 
conservative  dose  consequence  calculated  for 
Ithe  updated,  design  basis  cask  drop  event 
Bsulted  in  an  exposure  (224  mrem)  that  is: 

1.  A  very  small  percentage 
^[approxinwtelyl  0.9%)  of  the  10  CFR  100 
jesign  basU  accident  dose  limit^f  25  rem 
|total  body; , 

2.  A  sm^II  percentage  ([approximately] 
|3.6%)  of  thi  NUREG-0612  control  of  heavy 
lloads  accident  dose  limit  of  6.25  rem  total 

3dy;        f 

3.  Well  within  ([approximately]  4.5%)  of 
Ithe  nld  EPn  (Environmental  Protection 
lAgency]  Nl]FR£G-0654  plume  exposure 
IProtective  I  Action  Guidelines  of  500  mrem 
|total  body  aose; 

4.  Well  Within  the  new  EPA  1  to  5  rem 
iTotal  Effective  Dose  Equivalent  (TEDE) 
IProtective  Action  Guidelines  (PAGs) 
[specified  in  document  EPA-400-R-92-001, 
liable  2-li^ay  1992; 

5.  Less  than  the  maximum  hypothetical 
iRancho  Sa^o  Independent  Spent  Fuel  Storage 
llnstallation  design  basis  accident  (375  mrem 
[total  bodydose); 

6.  Less  tjhan  the  original  Rancho  Seco 

I  operating  design  basis  for  the  Fuel  Storage 

1  Building  FHA  [fuel-handling  accident] 

I  exposure  (399  mrem); 

I     7.  Less  lihan  the  original  Rancho  Seco 
operating  |c|esign  basis  for  the  Reactor 

I  Building  FHA  exposiire  (477  mrem);  and 
8.  Much  less  than  the  original  Rancho  Seco 

I  operating  design  basis  Maximum 
Hypothetical  Accident  exposure  (3,600 

I  mrem). 

Therefo^rc,  the  conservatively  calculated 

I  224  mreni  task  drop  design  basis  accident 
exposure  |$  (1)  relatively  small  and  (2)  not 

I  considered  a  significant  hazard. 

Also,  th)0  probability  of  occiurence  of  the 

[  FHA,  whi^  is  the  current  design  basis 
accident,  {i  similar  to  the  probability  of 
occurrenqa  of  the  updated  cask  drop  event. 
The  FHA  U  assumed  to  occur  because  the 
fuel  handing  bridge  is  not  single  failure 
proof.  Lik^kvise  for  the  cask  drop  scenario, 
since  the  Gantry  Crane  is  not  single  failure 
proof,  thisjSafety  Analysis  Report  evaluates 
the  Gantry;Crane  dropping  a  loaded  spent 
fuel  cask.  \ 

This  Safety  Analysis  Report  analyzes  the 
dropped  (f»sk  accident  scenario  even  though 
the  GantryiCrane  and  fuel  handling  bridge 
are:  jj 

1.  Designed  to  safely  handle  their 
respective  lloads  (i.e.,  a  loaded  transfer  cask 
and  a  speHt  fuel  assembly,  respectively;  and 

2.  In  coi:^pliance  with  the  design  and 
administrative  requirements  addressed  in 
NLJREG-0612,  "Control  of  Heavy  Loads  at 
Nuclear  Ppwer  Plants." 

A  loaded  cask  transfer  drop  is  a  very 
unlikely  i  !<  'ent  because  of  the  numerous 
Gantry  Cif  ne  safety  features  described  in  the 
above  safety  Analysis  Report.  These  featiu«s 
described  bbove  include: 


1.  Gantry  Crane  Administrative  Safety 
Features; 

2.  Gantry  Crane  Design  Safety  Features; 

3.  General  Gantry  Crane  Control  System 
Design  Safety  Featiu«s; 

4.  Gantry  Crane  Radio  Control  System 
Design  Safety  Features; 

5.  Hoist  Design  Safety  Features;  and 

6.  Trolly  and  Bridge  Design  Safety 
Featiu-es. 

The  updated  cask  drop  accident  scenario 
will  not  create  the  possibility  of  a  new  or 
different  type  of  accident  than  previously 
evaluated  in  the  SAR,  because  the  DSAR 
(defueled  SAR]  currently  evaluates  a  cask 
drop  event.  The  cask  drop  scenario  evaluated 
in  the  above  Safety  Analysis  Report  just 
updates  the  existing  cask  drop  analysis.  The 
updated  cask  drop  analysis  only: 

1.  Identifies  the  type  of  spent  fuel  cask  that 
Rancho  Seco  will  use; 

2.  Results  in  a  change  to  the  calculated 
dose  consequence  associated  with  the 
current,  bounding,  design  basis  accident  (i.e., 
the  FHA);  and 

3.  Results  in  a  change  to  the  existing 
Rancho  Seco  cask  drop  analysis. 

The  updated,  design  basis,  cask  drop  event 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety,  because  the  conservatively 
calculated  dose  consequence  associated  with 
the  postulated  drop  of  a  spent  fuel  transfer 
cask  is: 

1.  Relatively  small  (i.e.,  224  mrem) . 
compared  to  the  eight  accident  limits  and 
previously  calculated  accident  doses 
siunmarized  above; 

2.  A  very  unlikely  event; 

3.  Not  a  significant  hazard;  and 

4.  Not  a  public  health  and  safety  concern. 
This  conclusion  is  the  same  for  the  FHA, 

which  is  the  current,  bounding,  Rancho  Seco 
design  basis  accident. 

Also,  the  Emergency  Planning  Zone 
remains  unchanged  for  this  updated,  cask 
drop  accident  scenario.  No  significant 
changes  to  the  Rancho  Seco  Emergency  Plan 
result  from  this  proposed  change  to  the 
updated,  design  basis  accident  at  Rancho 
Seco. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  The  staff  also  reviewed  the 
proposed  editorial  changes  for  no 
significant  hazards  consideration.  The 
proposed  editorial  changes  do  not  affect 
the  design  or  operation  of  the  facility 
and  also  satisfy  the  three  standards  of  10 
CFR  50.92(c).  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Central  Library,  Government 
Documents,  828  I  Street,  Sacramento, 
California  95814 

Attorney  for  licensee:  Dana  Appling, 
Esq.,  Sacramento  Municipal  Utility 
District,  P.O.  Box  15830.  Sacramento. 
California  95852-1830 

NRC  Section  Chief:  Michael  T.  Masnik 


Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendment  request:  March 
12, 1998,  as  supplemented  Aplil  24, 
August  20  and  November  20, 1998,  and 
February  3, 1999 

Description  of  amendment  request: 
The  proposed  amendments  woidd 
revise  the  Technical  Specifications  (TS) 
of  each  unit  to  conform  with  NUREG- 
1431,  Revision  1,  "Standard  Technical 
Specifications — Westinghoiise  Plants." 
Tlie  Commission  had  previously  issued 
a  Notice  of  Consideration  of  Issuance  of 
Amendments  in  the  Federal  Register  on 
May  25, 1999,  (64  FR  28218)  covering 
all  the  proposed  changes  that  were 
within  the  scope  of  NUREG-1431.  The 
following  descripiiuus  and  no 
significant  hazard  analyses  cover  only 
those  items  that  are  beyond  the  scope  of 
NUREG-1431.  Associated  with  each 
change  are  administrative/editorial 
changes  which  would  make  the  new  or 
revised  requirements  fit  into  the  format 
of  NUREG-1431. 

1.  The  Standard  Technical 
Specification  (STS)  terms  FQW(Z)  and 
FQC(Z)  in  Limiting  Condition  for 
Operation  (LCO)  3.2.1  would  be  deleted 
and  the  terms  FQ(Z),  "steady  state" 
limit  and  "transient"  limit  would  be 
used.  (Significant  Hazards  Evaluation  A) 

2.  The  STS  wording  in  Required 
Action  ^rtA.A  to  "reduce"  thermal 
power  woiUd  be  revised  to  "limit" 
thermal  power  to  allow  entry  into  the 
LCO  applicability  during  startup  when 
QPTR  may  be  in  excess  of  1.02  due  to 
transient  core  conditions  which  are 
usually  self-correcting.  (A) 

3.  The  Applicability  of  LCO  3.2.4 
would  be  revised  to  be  consistent  with 
the  Applicability  for  the  AFD  LCO  to 
eliminate  subtle  differences  between  the 
two  LCO  Applications  which  were 
previously  the  same.  tM) 

4.  The  Reactor  Coolant  System  Loop 
Test  specified  in  the  TS  LCO  3/4.10.4    . 
would  not  be  included.  (L-l) 

5.  A  new  Action  would  be  added  to 
the  Emergency  Core  Cooling  System 
(ECCS)— Shutdown  LCO  3.5.3.  The  new 
Action  deals  with  the  centrifugal 
charing  subsystem.  {L-2) 

6.  The  Reactor  Coolant  Pump  (RCP) 
seal  injection  flow  requirements  of  3.5.5 
would  be  revised.  The  requirement  to 
verify  a  single  operating  point  would  be 
changed  to  require  verification  of  a 
range  of  values  on  an  operating  curve. 
(M)  ,         ^ 

7.  The  time  aUowed  to  reduce  the 
power  range  neutron  flux  setpoint  in 
3.7.1  to  within  the  required  limit  would 
be  extended  and  made  applicable  in 
Mode  1  only.  (L-3  and  L-3a) 


8.  Tha  Actions  in  3.7.2  for  an 
inoperable  Main  Steam  Isolation  Valve 
(MSIV)  would  be  revised  to  take  credit 
for  the  redundant  MSIVs  in  each  steain 
line.  (Lr-4) 

9.  An  Action  would  be  added  to  the 
Service  Water  (SW)  LGO  3.7.8  that 
accounts  for  the  redundant  automatic 
turbine  building  isolation  valves  in  each 
Fariey  SW  train.  (L-5) 

10.  The  diesel  generator  accel«rated 
Test  Table  3.8.1-1  would  be  deleted. 
(LA) 

11.  The  AC  Sources— Shutdown 
surveillance  3.8.2.1  would  be  revised  to 
more  clearly  state  the  required 
surveillances.  (L-6  and  L-6a) 

12.  The  Actions  3.8.4  and  3.8.9  for  an 
inoperable  SW  intake  structure  Battery 
and  Distribution  System  would  be 
revised  to  more  accurately  reflect  the 
Farley  design.  (L-7) 

13.  The  STS  footnote  to  ESFAS  Table 
3.3.2-1  would  be  revised  to  be 
consistent  with  the  design  of  the  Farley 
main  steam  system.  (L-8) 

14.  A  new  Condition  C  would  be 
added  to  LCO  3.3.4  to  address  actions 
associated  with  the  source  range 
neutron  flux  monitor.  (M) 

15.  LCO  3.3.5  would  be  revised  to 
accommodate  the  addition  of  a  degraded 
grid  alarm  function.  (M)         ^ 

16.  The  specific  title  in  5.1.2  for  the 
control  room  command  function  would 
be  replaced  with  a  more  general 
description.  {L-9)  ~ 

17.  The  specific  tide  in  5.3.1  of  Health 
Physics  Supervisor  would  be  replaced 
with  a  more  general  description.  (A) 

18.  The  inspection  frequency 
specified  in  5.5.7  for  the  RCP  flywheel 
would  be  revised  to  be  consistent  with 
the  NRC-approved  WCAP-14535A, 
"Topical  Report  on  RCP  Flywheel 
Inspection  Elimination,"  November 
1996.  (L-10) 

19.  The  Health  Physics  Supervisor 
title  in  5.7.1.C  would  be  replaced  with 
a  more  general  description.  (L-11) 

20.  The  Emergency  Diesel  General 
(DC)  Failure  Report  in  5.6.7  would  be 
revised  to  be  consistent  with  the  latest 
Farley  commitments  for  DG  failure 
tracking  and  reporting.  (L-12) 

21.  A  note  would  be  added  to 
Siuveillance  Requirement  (SR)  3.4.1.4 
that  would  not  require  this  surveillance 
until  7  days  after  reaching  greater  than 
90%  power.  (M) 

22.  SR  3.4.5.2  would  require 
verification  that  steam  generator 
secondary  side  water  levels  are  74% 
(wide  range).  (M) 

23.  LCO  3.4.15  would  differ  bom  the 
STS  in  several  aspects.  One  aspect 
would  extend  the  Allowable  Outage 
Time  from  7  days  to  30  days  for  an 
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inoperable  leakage  detection  system.  (L- 
13) 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  Each  proposed  out-of- 
scope  item  described  above  is  followed 
in  parenthesis  by  either  an  A  (for 
administrative  changes),  an  M  (for 
changes  which  would  be  more 
restrictive),  an  LA  (for  requirements  that 
would  be  removed  from  the  TS),  or  an 
L  and  a  number  (for  changes  that  would 
be  less  restrictive).  Following  are  the  no 
significant  hazards  analyses 
corresponding  to  each  of  these 
designations. 

[A — ^AdministratiTe  Changes) 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  involve 
reformatting,  renumbering,  and  rewording  of 
the  CTS.  These  changes  involve  no  technical 
revisions  to  the  CTS  and  were  made  to 
conform  with  the  format  and  style  of  the  STS. 
As  such,  these  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  safety  analyses 
assumptions  relative  to  the  mitigation  of 
accidents  or  transient  events.  Therefore, 
these  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  the  methods  governing  normal 
plant  operation.  The  proposed  changes  will 
not  impose  any  new  or  different 
requirements  or  eliminate  any  existing 
requirements.  In  addition,  the  change  does 
not  alter  assumptions  made  in  the  safety 
analyses  and  licensing  basis.  Therefore,  the 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  are  administrative 
in  nature  and  do  not  involve  any  technical 
changes.  As  such,  these  changes  do  not 
impact  any  safety  analysis  assumptions  and 
no  question  of  safety  is  involved.  Therefore, 
the  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

(M — More  Restrictive] 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  provide  more 
stringent  requirements  than  previously 
existed  in  the  CTS.  These  more  stringent 
requirements  are  not  assumed  to  be  initiators 
of  analyzed  events  and  will  not  alter 
assumptions  relative  to  mitigation  of  accident 
or  transient  events.  The  changes  are 


evaluated  to  ensure  no  previously  analyzed 
accident  has  been  adversely  affected.  The 
more  stringent  requirements  are  imposed  to 
ensure  process  variables,  structures,  systems 
and  components  are  maintained  consistent 
%vith  the  safiBty  analyses  and  licensing  basis. 
These  changes  will  not  alter  assumptions 
relative  to  mitigation  of  an  accident  or 
transient  event  nor  will  they  alter  the 
operation  of  process  variables,  structures, 
systems,  or  components  described  in  the 
safety  analyses.  Therefore,  these  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of  I 
a  new  or  different  kind  of  accident  frtjm  any 
accident  previously  evaluated? 

The  proposed  changes  add  more  restrictive  | 
requirements  to  the  TS  or  make  existing 
requirements  more  restrictive.  The  proposed 
changes  do  not  involve  a  physical  alteration 
of  the  plant  (no  new  or  diffensul  type  of 
equipment  will  be  installed)  or  a  change  in 
the  methods  governing  normal  plant 
operation.  The  proposed  changes  do  impose 
new  or  different  requirements.  However, 
these  changes  are  consistent  with 
assumptions  made  in  the  safety  analysis  and 
licensing  basis.  Thus,  these  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frt)m  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  add  more  restrictive 
requirements  to  the  TS  or  make  existing 
requirements  more  restrictive  and  have  been 
evaluated  to  ensiu«  consistency  with  the 
safety  analysis  and  licensing  basis.  As  such, 
these  changes  do  not  impact  any  safety 
analyses  assumptions  and  no  question  of 
safety  is  involved.  Therefore,  these  changes 
do  not  involve  a  reduction  in  a  margin  of 
safety. 

[LA — Removal  of  Requirements] 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  relocate 
requirements  from  the  CTS  to  a  licensee 
controlled  document.  The  document 
containing  the  relocated  requirements  will  be 
maintained  using  the  provisions  of  10  CFR 
50.59.  Therefore,  the  proposed  changes  will 
only  reduce  the  level  of  regulatory  control  on 
these  requirements.  The  level  of  regulatory 
control  has  no  impact  on  the  probability  or 
the  consequences  of  an  accident  previously 
evaluated.  Thus,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  frtjm  any 
accident  previously  evaluated? 

The  proposed  changes  relocate 
requirements  bom  the  CTS  to  a  licensee 
controlled  document.  The  changes  do  not 
involve  a  physical  alteration  of  the  plant  (no 
new  or  different  type  of  equipment  will  be 
installed)  or  a  change  in  the  methods 
governing  normal  plant  operation.  In 
addition,  the  changes  do  not  impose  any  new 
or  different  requirements  or  eliminate  any 


existing  re<  \  in 
alter  assumlptio 

id  licensing  b 

reate  the  possi 

dndof  acciden 

previously  Bval 

3.  Does  th^s  c 

eduction  ih  a  i 
The  propose( 
^requirements  ft 
controlled  tioci 
changes  will  be 
^requirements  o 
changes  dq  |iot 
because  tiiiy  hi 

lalysis  asetim 
changes  da  tiot 

eduction  iot  a  i 

ICL-l — Less  ties 


impact  any  m; 


increase  in  th« 
of  an  accident 
This  change 
hardware  thai 
covered  by  it  hi 


Federal  Register /Vol.  64,  No.  164  /  Wednesday,  August  25,  1999 /Notices 


46445 


e  possibility  of  | 
dent  £roni  any 


existing  ret  ttirements.  The  changes  do  not 
aher  assumptions  made  in  the  safety  analyses 
id  licensing  basis.  Thus,  the  changes  do  not 
reate  the  possibility  of  a  new  or  different 
dnd  of  acc|4ent  from  any  accident 
ireviously  j^aluated. 

3.  Does  this  change  involve  a  significant 
eduction  i^  a  margin  of  safety? 
The  propQsed  changes  relocate 
quirements  from  the  CTS  to  a  licensee 
controlled  document  for  which  future 
changes  willl  be  evaluated  pursuant  to  the 

quiremeiife  of  10  CFR  50.59.  The  proposed 
changes  dq  hot  reduce  a  margin  of  safety 
because  they  have  no  impact  on  any  safety 

lalysis  asBlimptions.  Therefore,  these 
changes  da  hot  involve  a  significant 
eduction  iot  a  margin  of  safety. 

(L-1 — Less  kestrictive] 

1.  Does  the  change  involve  a  significant 
increase  inj  ^he  probability  or  consequences 
of  an  accidtatil  previuusly  evaluated? 

The  projidsed  change  involves  deleting  the 
CTS  3/4.10.4,  Reactor  Coolant  Loops  Test 
Exception,! iequirements  and  does  not  result 
in  any  harc^yvare  changes.  The  proposed 
change  deleles  a  test  exception  LCO  that  is 
no  longer  iiied  or  required  at  FNP.  The 
natural  cir ;  ilation  test,  for  which  this 
exception  !  designed,  was  only  required  to 
be  perforni(0d  at  FNP  during  the  initial  plant 
startup  test  program.  The  proposed  changes 
do  not  impact  the  capability  of  the  plant  or 
any  equipi^nt  to  provide  the  required  safety 
function  a^  described  in  the  FSAR.  In 
addition,  tne  results  of  the  analyses  described 
in  the  FSAR  remain  bounding.  Also,  the 
proposed  (il^anges  do  not  impose  any  new 
safety  anahtses  limits  or  alter  the  plants 
ability  to  q^tect  and  mitigate  events. 
Therefore, [this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequerWes  of  an  accident  previously 
evaluated.!  | 

2.  Does  me  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  pk^viously  evaluated? 

The  pro|»sed  change  involves  changing 
the  CTS  reWuiremenls  to  delete  a  test 
exception  ihat  is  no  longer  used  and  does  not 
necessitate  a  physical  alteration  of  the  plant 
or  changes  |n  parameters  governing  normal 
plant  operblion.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  |his  change  involve  a  significant 
reduction  Sp  a  margin  of  safety? 

The  proposed  change,  which  deletes  CTS 
3/4.10.4  dpbs  not  involve  a  significant 
reduction  Sh  a  mar^gin  of  safety.  The  proposed 
change  doiee  not  impact  any  safety  analysis 
assumptions  and  does  not  impose  any  new 
safety  anajyses  limits  or  alter  the  plants 
ability  to  detect  and  mitigate  events. 
Therefore^  ihe  proposed  change  does  not 
impact  any!  margin  of  safety. 

(L-2 — Les^  Restrictive] 
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1.  Does  jthe  change  involve  a  significant 
increase  it  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

This  chtUige  does  not  result  in  any 
hardware  tiianges.  The  ECCS  components 
covered  bvithis  TS  are  not  assumed  to  be 


initiators  of  any  analyzed  event.  Therefore, 
this  change  does  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated.  The  change  would 
allow  the  required  ECCS  centrifugal  charging 
subsystem  to  be  inoperable  for  up  to  72  hours 
providing  the  remaining  operable  ECCS 
components  can  provide  the  flow  equivalent 
to  a  single  operable  train  which  will  ensure 
100%  of  the  flow  assumed  in  the  safety 
analyses.  Since  the  ability  of  the  ECCS  to 
perform  its  safety  function  is  not  lost,  this 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  frt>m  any 
accident  previously  evaluated? 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal 
plant  operation.  The  proposed  change  will 
only  more  accurately  define  the  minimum 
equipment  required  to  be  operable  to  perform 
the  ECCS  function  while  in  this  Condition. 
Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change,  which  allows 
operation  to  continue  for  up  to  72  hours  with 
components  inoperable  in  the  required  ECCS 
centrifugal  charging  subsystem,  is  acceptable 
based  on  the  remaining  ECCS  components 
providing  100%  of  the  required  ECCS  flow, 
the  small  probability  of  an  event  occurring  in 
72  hours  that  would  require  the  ECCS,  and 
the  reduced  potential  for  a  unit  transient 
resulting  from  the  shutdown  required  by 
current  TS  for  an  inoperable  required  ECCS 
centrifugal  charging  subsystem.  The 
proposed  allowed  outage  time  of  72  hours  for 
this  condition  is  consistent  with  the  time 
currently  allowed  for  one  train  of  ECCS  to  be 
inoperable  in  Modes  1-3.  The  exposure  of 
the  unit  to  the  small  probability  of  an  event 
requiring  ECCS  during  this  time  is 
insignificant  and  offset  by  the  benefit  gained 
through  avoiding  unnecessary  plant 
transients.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  margin  of 
safety. 

(L-3 — Less  Restrictive) 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  extend  the  time 
allowed  to  adjust  the  Power  ilange  Neutron 
Flux-High  trip  setpoints  for  the  case  of  two 
or  more  inoperable  MSSVs  per  SG  and/or 
positive  Moderator  Temperature  Coefficient 
(MTC)  and  removes  the  requirement  to  adjust 
the  Power  Range  Neutron  Flux-High  trip 
setpoints  only  one  MSSV  is  inoperable  and 
the  MTC  is  zero  or  negative  and  do  not  result 
in  any  hardware  or  operating  procedure 
changes.  The  affected  trip  setpoints,  the 
requirement  to  reduce  them  or  the  time 
allowed  to  adjust  them  are  not  assumed  to  be 
an  initiator  of  any  analyzed  event.  In 
addition,  the  affected  trip  setpoints,  the 
requirement  to  reduce  them  and  the  time 
allowed  to  adjust  them  are  not  a  precursor  to 


any  accident  analyses.  Therefore,  the 
proposed  changes  do  not  increase  the- 
probability  of  an  accident  previously 
evaluated.  The  Power  Range  Neutron  Flux- 
High  trip  functions  to  mitigate  the 
consequences  of  an  analyzed  event  by 
shutting  down  the  reactor.  The  proposed 
changes  continue  to  provide  assurance  that 
the  setpoints  will  be  properly  adjusted  to 
'ensure  the  system  functions  as  assumed  in 
the  applicable  safety  analyses.  Therefore,  the 
consequences  of  an  accident  are  not 
significantly  increased. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  necessitate  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal 
plant  operation.  The  proposed  changes  still 
ensure  the  operability  of  the  trip  function  at 
the  correct  setpoint  and  will  facilitate  the 
adjustment  of  the  setpoints  such  that  the 
probability  of  error  is  minimized.  Thus,  these 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  mai^gin  of  safety? 

The  time  allowed  to  adjust  the  setpoints  of 
the  affected  instrumentation  is  not  a  specific 
assumption  of  any  safety  analysis.  For  the 
case  of  a  single  inoperable  MSSV  with  a  zero 
or  negative  MTC.  a  reactor  power  reduction 
alone  is  sufficient  to  limit  primary  side  heat 
generation  such  that  overpressurizatibn  of 
the  secondary  side  is  precluded  for  any  RCS 
heatup  event.  Furthermore,  for  this  case  there 
is  sufficient  total  steam  flow  capacity 
provided  bv  the  turbine  and  the  remaining 
OPERABLE  MSSVs  to  preclude 
overpressurization  in  the  event  of  an 
increased  reactor  power  due  to  reactivity 
insertion,  such  as  in  the  event  of  an 
uncontrolled  RCCA  bank  withdrawal  at 
power.  The  proposed  changes  still  ensure  the 
setpoints  are  reduced  consistent  with  the 
assumptions  of  the  safety  analysis  for  the 
case  of  two  or  more  inoperable  MSSVs  or  a 
positive  MTC.  The  proposed  changes  also 
reduce  the  potential  for  an  inadvertent 
reactor  trip  that  could  result  from  adjusting 
the  trip  setpoints  too  quickly.  As  such,  any 
reduction  in  a  margin  of  safety  will  be 
insignificant  and  will  likely  be  offset  by  the 
benefit  gained  from  the  reduced  potential  for 
an  inadvertent  plant  trip. 

[L3a — Less  Restrictive] 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  clarifies  the  Action 
requirement  to  reduce  the  power  range 
neutron  flux-high  trip  setpoint  in  Modes  2 
and  3  and  does  not  result  in  any  hardware 
or  operating  procedure  changes.  The 
proposed  change  adds  a  note  to  the  Action 
which  specifies  that  the  Action  is  only 
required  in  Mode  1.  In  Modes  2  and  3,  other 
reactor  trips  (power  range  low  and  source 
range  high)  provide  the  required  protection 
consistent  with  the  acceptance  criteria  of  the 
safetv  analysis.  Therefere,  the  Action  is  not 
required  in  these  Modes.  The  affected  trip 
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setpoints  are  not  assumed  to  be  an  initiator 
of  any  analyzed  event.  In  addition,  the 
affected  trip  setpoints  are  not  a  precursor  to 
any  accident  analyses.  Therefore,  the 
proposed  change  does  not  increase  the 
probability  of  an  accident  previously 
evaluated.  The  affected  reactor  trip  functions 
mitigate  the  consequences  of  an  analyzed 
event  by  shutting  down  the  reactor.  The 
proposed  change  continues  to  provide 
assurance  that  the  required  reactor  trip 
functions  operate  as  assumed  in  the 
applicable  safety  analyses.  Therefore,  the 
consequences  of  an  accident  are  not 
significantly  increased. 

.2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed] 
or  changes  in  parameters  governing  normal 
plant  operation.  The  proposed  change  still 
ensures  the  operability  of  the  reactor  trip 
function  at  the  correct  setpoint  for  the  correct 
Mode  of  operation.  Thus,  this  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  does  not  affect  the 
ability  of  the  MSSVs  and  reactor  trip  system 
to  mitigate  the  applicable  transients 
consistent  with  the  assumptions  of  the  safety 
analysis.  The  proposed  change  continues  to 
ensure  the  acceptance  criteria  of  the 
applicable  safety  analyses  are  met  (primary 
and  secondary  system  pressures  are  limited 
to  within  the  required  values).  As  such,  any 
reduction  in  a  margin  of  safety  will  be 
insignificant  and  will  likely  be  offset  by  the 
benefit  gained  from  the  reduced  potential  for 
an  inadvertent  plant  trip  that  could  result 
from  an  error  in  adjusting  the  power  range 
neutron  flux-high  trip  setpoint  (unnecessary 
in  Mode  2). 

(L-4— Less  RestrictiTe] 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  revises  the  Actions  of 
the  MSIV  LCO  in  order  to  take  credit  for  the 
redtmdant  MSIV  valves  in  each  steam  line. 
This  change  does  not  result  in  any  hardware 
or  operating  procedure  changes.  The  MSIVs 
are  not  assumed  to  be  an  initiator  of  any 
analyzed  event  and  function  to  isolate  the 
steam  lines  to  mitigate  analyzed  events.  As 
a  result,  the  revision  of  this  TS  requirement 
does  not  affect  the  probability  of  an  accident 
previously  evaluated.  The  proposed  change 
continues  to  provide  adequate  assurance  that 
the  MSIVs  are  either  capable  of  performing 
their  intended  safety  function  or  that  the 
safety  function  has  been  performed  (steam 
line  isolated)  or  that  power  is  reduced.  The 
proposed  change  continues  to  limit  plant 
operation  when  a  single  failure  could  prevent 
the  isolation  function  from  being 
accomplished.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 
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2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal 
plant  operation.  The  proposed  change  only 
affects  the  Actions  of  the  MSIV  LCO.  The 
'    proposed  change  continues  to  ensure  the 
MSIVs  are  either  capable  of  isolating  the 
steam  lines  or  that  the  steam  lines  are 
isolated  or  power  reduced.  Thus,  this  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  continues  to  ensure 
the  MSIVs  are  either  capable  of  isolating  the 
steam  lines  or  that  the  steam  lines  are 
isolated  or  power  reduced.  The  proposed 
change  continues  to  limit  plant  operation 
when  a  single  failure  could  prevent  the 
isolation  function  from  being  accomplished. 
Therefore,  the  proposed  change  also 
continues  to  preserve  the  assumptions  of  the 
applicable  safety  analyses.  As  such,  the 
proposed  change  does  not  impact  the 
assumptions  of  the  applicable  safety 
analyses.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(L-V- Less  Restrictive] 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  revises  the  Actions  of 
the  SWS  LCO  in  order  to  take  credit  for  the 
redundant  automatic  turbine  building 
isolation  valves  in  each  train  of  SWS.  This 
change  does  not  result  in  any  hardware  or 
operating  procedure  changes.  The  turbine 
building  isolation  valves  are  not  assumed  to 
be  an  initiator  of  any  analyzed  event  and 
function  to  isolate  the  SWS  flow  to  non- 
essential components.  As  a  result,  the 
revision  of  this  TS  requirement  does  not 
affect  the  probability  of  an  accident 
previously  evaluated.  The  proposed  change 
continues  to  provide  adequate  assurance  that 
the  turbine  building  isolation  valves  are 
either  capable  of  performing  their  intended 
safety  function  and  accommodate  a  single 
failure  or  that  the  unit  is  placed  in  a 
condition  where  the  function  performed  by 
these  valves  is  no  longer  required.  The 
proposed  change  continues  to  limit  plant 
operation  when  a  single  failure  could  prevent 
the  isolation  function  of  these  valves  from 
being  accomplished.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal 
plant  operation.  The  proposed  change  only 
affects  the  Actions  of  the  SWS  LCO.  The 
proposed  change  continues  to  ensure  the 
turbine  building  isolation  valves  are  either 


capable  of  isolating  the  SWS  system  and 
accommodating  a  single  ftulure  or  that  the 
unit  is  placed  in  a  condition  where  this 
isolation  function  is  no  longer  required. 
Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  continues  to  ensure 
the  turbine  building  isolation  valves  are 
either  capable  of  isolating  the  non-essential 
SWS  loads  and  accommodating  a  single 
failure  or  that  the  unit  is  placed  in  a 
condition  where  the  isolation  function  is  no 
longer  required.  The  proposed  change 
continues  to  limit  plant  operation  when  a 
single  failure  could  prevent  the  isolation 
function  from  being  accomplished. 
Therefore,  the  proposed  change  also 
continues  to  preserve  the  assumptions  of  the 
applicable  safety  analyses.  As  such,  the 
proposed  change  does  not  impact  the 
assumptions  of  the  applicable  safety 
analyses.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

[L-6— Less  Restrictive] 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  elimination  of  the  requirement  to  meet 
surveillance  tests  that  verify  functions  which 
are  not  required  in  the  Mode  of  applicability 
of  this  TS  will  not  increase  the  probability  of 
any  accident  previously  evaluated.  The 
proposed  surveillance  testing  continues  to      i 
provide  adequate  assurance  of  the  operability 
of  the  required  AC  Source  functions  and 
therefore,  does  not  involve  an  increase  in  the 
consequences  of  any  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  frt)m  any 
accident  previously  evaluated? 

The  proposed  change  does  not  introduce  a 
new  mode  of  plant  operation  and  does  not 
involve  a  physical  modification  to  the  plant. 
Therefore,  it  does  not  create  the  possibility  of  | 
s  new  or  different  kind  of  accident  bom  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

This  change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  since  the 
operability  of  the  required  AC  Source 
functions,  continues  to  be  determined  in  the 
same  manner.  Elimination  of  the  surveillance 
test  requirements  for  AC  Source  functions 
not  required  in  these  Modes  does  not  impact 
the  capability  of  the  AC  Sources  to  perform 
their  safety  function  in  these  Modes. 

[L6a— Less  Restrictive] 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  inclusion  of  a  note  consistent  with  the 
STS  to  provide  an  allowance  not  to  perform 
certain  surveillance  tests  on  the  AC  Source 
required  operable  by  the  TS  will  not  increase 
the  probability  of  any  accident  previously 
evaluated.  The  required  surveillance  testing 
must  still  be  performed  (but  not  on  the  AC 
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Durce  whi  a  it  is  required  operable  by  the 
\S]  and  will  continue  to  provide  adequate 

ssurance  of  the  operability  of  the  required 
Lc  Source  {unctions.  Therefore,  this  change 
|oes  not  invi  )lve  an  increase  in  the 

snsequenc^  s  of  any  accident  previously 
Ivaluated.  : 

2.  Does  tha  change  create  the  possibility  of 
J  new  or  diffisrent  kind  of  accident  from  any 
|ccident  previously  evaluated? 

The  proposed  change  does  not  introduce  a 
Lew  mode  6^  plant  operation  and  does  not 
ivolve  a  po^sical  modification  to  the  plant, 
pherefore,  ikidoes  not  create  the  possibility  of 
I  new  or  different  kind  of  accident  from  any 
(ccident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
Bduction  in  a  margin  of  safety? 

This  chaQ|e  does  not  involve  a  signiBcant 
luction  inia  margin  of  safety  since  the 
[Iperability  nf  the  required  AC  Source 

ictions,  dqntinues  to  be  determined  in  the 
lame  manna:.  The  allowance  not  to  perform 
certain  surveillance  tests  on  the  AC  Source 
^uipment  when  that  equipment  serves  to 
aeet  the  T$  minimum  required  power  source 
insures  a  stable  shutdown  power  supply  to 
tie  unit  an^jdoes  not  impact  the  capability 
jf  the  AC  Sburces  to  perform  their  safety 
inction  ini  these  Modes. 

-7 — Less  Restrictive) 

1.  Does  the  change  involve  a  significant 
ncrease  in  the  probability  or  consequences 
jf  an  accid^ht  previously  evaluated? 

The  propqsed  change  effectively  provides 
1  longer  allowed  outage  time  for  the  Service 
Vater  Intak*  Structure  (SWIS)  DC 
listributiot  and  battery  systems.  The 
proposed  allowed  outage  time  is  consistent 
dth  the  time  allowed  for  a  Service  Water 
lin  to  be  (^operable.  The  EXi;  power  sources 
ar  their  assfociated  allowed  outage  times  are 
not  assuma4  to  be  initiators  of  any  analyzed 
event.  As  sUch,  the  proposed  change  will  not 
[increase  the  probability  of  any  accident 
previously  evaluated.  The  appropriate 
required  actions  consistent  with  that  for  the 
quipment  tendered  inoperable  must  still  be 
[performed.  The  proposed  actions  will 
continue  t(i  provide  adequate  assurance  of 
Iplant  safety  in  the  same  manner  as  if  the 
laffected  equipment  were  inoperable  for 
treasons  other  than  power  availability. 
JTherefore,  this  change  does  not  involve  an 
lincrease  in  the  consequences  of  any  accident  ~ 
Ipreviouslyj^evaluated. 

I    2.  Does  tlje  change  create  the  possibility  of 
la  new  or  diperent  kind  of  accident  from  any 
■accident  ptiviously  evaluated? 

The  proposed  change  does  not  introduce  a 
I  new  mode  df  plant  operation  and  does  not 
[involve  a  physical  modification  to  the  plant. 
[Therefore,  il  does  not  create  the  possibility  of 
[a  new  or  cufferent  kind  of  accident  from  any 
[accident  previously  evaluated. 

3.  Does  il|is  change  involve  a  significant 
I  reduction  io  a  margin  of  safety? 

This  change  does  not  involve  a  significant 
I  reduction  In  a  margin  of  safety  since  the 
inoperabillty  of  the  SWIS  distribution  and 
battery  systems  affect  only  the  Service  Water 
system  and  [the  time  allowed  for  restoration 
of  an  inopp^ble  Service  Water  train  remains 
unchange<l.  The  allowance  to  declare  the 
affected  equipment  inoperable  and  take  the 


associated  equipment  TS  actions  continues  to 
ensure  plant  safety  by  providing  the  same 
appropriate  remedial  measures  for  the 
affected  equipment  as  would  be  applicable  if 
that  equipment  were  inoperable  for  reasons 
other  than  power  availability.  Therefore,  the 
proposed  change  does  not  significantly 
impact  any  margin  of  safety. 

[L-8 — Less  Restrictive] 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves  upgrading 
the  ESFAS  TS  to  more  closely  agree  with  the 
FNP  design  and  safety  analysis  and  does  not 
result  in  any  hardware  changes.  The 
proposed  change  revises  the  applicability  for 
the  initiating  functions  of  the  main  steam 
line  isolation  function  such  that  when  a  main 
steam  line  isolation  valve  is  closed  and  the 
isolation  function  is  accomplished,  the 
automatic  initiation  of  this  function  is  no 
longer  required  operable.  The  ESFAS  is  not 
assumed  to  be  an  initiator  of  any  analyzed 
event.  The  role  of  the  ESFAS  is  in  mitigating 
and  thereby  limiting  the  consequences  of 
accidents.  The  proposed  change  continues  to 
adequately  ensure  the  operability  of  the 
ESFAS  main  steam  line  isolation  function 
when  the  lines  are  unisolated  and  thereby 
ensures  the  protection  provided  by  the 
function  remains  operable  when  required. 
Therefore,  the  results  of  the  analyses 
described  in  the  FSAR  remain  bounding. 
Additionally,  the  proposed  changes  do  not 
impose  any  new  safety  analyses  limits  or 
alter  the  plants  ability  to  detect  and  mitigate 
events.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  involves  up>grading 
the  ESFAS  TS  to  more  closely  agree  with  the 
FNP  design  and  safety  analysis  and  does  not 
necessitate  a  physical  alteration  of  the  plant 
(no  new  or  different  type  of  equipment  will 
be  installed)  or  changes  in  parameters 
governing  normal  plant  operation.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety?  The 
proposed  change,  which  upgrades  the  ESFAS 
TS  to  be  more  consistent  with  the  FNP  design 
and  safety  analysis  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  change  revises  the  Mode  of 
applicability  for  the  main  steam  line  isolation 
ESFAS  function.  The  proposed  change 
continues  to  adequately  ensure  the 
operability  of  the  isolation  function  when  it 
is  required  and  thereby  ensures  the 
protection  provided  by  the  function  also 
remains  available  when  required.  As  such, 
the  results  of  the  analyses  described  in  the 
FSAR  remain  bounding  and  this  change  does 
not  have  a  significant  impact  on  any  design 
basts  safety  analysis. 


[L-9 — ^Less  Restrictive) 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves  changing 
the  CTS  administrative  controls  requirements 
regarding  the  Shift  Supervisor  (SS) 
responsibility  to  more  closely  agree  with  the 
STS  requirements  and  does  not  result  in  any 
hardware  changes.  The  requirement  to  issue 
annual  directives  regarding  the  SS 
responsibilities  is  deleted.  The  title  Shift 
Supervisor  is  replaced  with  responsible  SRO. 
In  addition,  an  allowance  for  an  RO  (in 
Modes  5  and  6)  to  temporarily  replace  the  SS 
is  added.  The  proposed  change  also 
eliminates  the  specific  restriction  against  the 
STA  temporarily  replacing  the  SS.  The 
proposed  changes  do  not  impact  the 
capability  of  the  plant  or  any  equipment  to 
provide  the  required  safety  function  as 
described  in  the  FSAR.  In  addition,  the 
results  of  the  analyses  Hesrrihed  in  the  FS-AP 
remain  bounding.  Additionally,  the  proposed 
changes  do  not  impose  any  new  safety 
analyses  limits  or  alter  the  plants  ability  to 
detect  and  mitigate  events.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  involves  changing 
the  TS  administrative  controls  regarding  the 
responsibilities  of  the  SS  to  more  closely 
agree  with  the  STS  requirements  and 
eliminates  the  title  Shift  SuperNasor  and  does 
not  necessitate  a  physical  alteration  of  the 
plant  or  changes  in  parameters  governing 
normal  plant  operation.  Thus,  this  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  ftxtm  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes,  which  revise  the  TS 
administrative  controls  requirements  for  SS 
responsibilities  to  be  consistent  with  the  STS 
requirements  and  eliminate  the  title  Shift 
Supervisor  do  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  proposed 
changes  do  not  impact  any  safety  analysis 
assumptions  and  do  not  impose  any  new 
safety  analyses  limits  or  alter  the  plants 
ability  to  detect  and  mitigate  events. 
Therefore,  the  proposed  changes  do  not 
iinpact  any  margin  of  safety. 

(L-10 — Less  Restrictive) 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  affects  only  the 
interval  allowed  by  the  TS  surveillance  to 
perform  RCF  flywheel  inspections.  The  time 
allowed  between  flywheel  inspections  is  not 
specifically  assumed  to  be  a  precursor  or 
initiator  of  any  analyzed  event.  The  studies 
performed  to  justify  the  proposed  time 
interval  have  shown  it  to  be  adequate  to 
detect  any  flaws  or  degradation  in  the  RCP 
flywheel.  As  such,  the  proposed  change  does 
not  affect  the  probability  of  any  initiating 
events  assumed  in  the  accident  analyses.  The 
proposed  change  will  maintain  an  acceptable 
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level  of  safety  by  continuing  to  require  RCP 
flywheel  inspections  at  an  interval  shown  to 
be  adequate.  Consequently,  the  proposed 
change  will  not  have  any  affect  on  the 
consequences  of  any  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  involve  a 
ph]rsical  alteration  of  the  plant  (no  new  or 
difiiBrent  types  of  equipment  will  be 
installed)  or  changes  in  parameters  governing 
normal  plant  operation.  The  proposed  change 
only  affects  the  interval  allowed  by  the  TS  to 
inspect  each  RCP  flywheel.  The  interval 
remains  adequate  to  detect  any  degradation. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created  by 
the  proposed  change. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  change  affects  the  interval 
allowed  by  the  TS  to  inspect  RCP  flywheels. 
The  proposed  interval  is  based  on  the 
findings  of  WCAP-14535A  and  the 
associated  NRC  SER.  The  WCAP  concludes 
that  continued  inspections  of  RCP  flywheels 
are  not  necessary  and  overall  plant  safety 
could  be  increased  by  eliminating  the 
inspections  and  reducing  man  rem  dose  as 
well  as  the  potential  for  flywheel  damage 
during  disassembly  and  reassembly  for 
inspection.  The  NRC  SER  requires  the 
inspection  of  RCP  flywheels  be  retained  but 
the  interval  increased  to  once  every  10  years. 
As  such,  the  proposed  change  continues  to 
conservatively  assure  the  operability  of  the 
RCP  fl3rwheel  while  reducing  man  rem 
exposure  and  the  potential  for  damage  from 
disassembly  and  reassembly.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

(L-11 — Less  Restrictive] 

*f.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves  the  revision 
of  the  term  health  physics  supervisor  to 
health  physics  supervision  for  the  purpose  of 
specifying  the  frequency  of  radiation 
surveillances  in  RWPs.  The  proposed  change 
continues  to  provide  adequate  assurance  that 
the  radiation  surveillances  are  performed 
within  acceptable  frequencies.  The  proposed 
change  does  not  impact  the  capability  of  the 
plant  or  any  equipment  to  provide  the 
required  safety  function  as  described  in  the 
FSAR,  or  increase  the  potential  radiation 
exposure  of  plant  personnel.  In  addition,  the 
resulU  of  the  analyses  described  in  the  FSAR 
remain  bounding.  Additionally,  the  proposed 
change  does  not  impose  any  new  safety 
analyses  limits  or  alter  the  plants  ability  to 
detect  and  mitigate  events.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  involves  the 
supervisors  who  specify  the  radiation 
surveillance  frequencies  in  high  radiation 


areas  and  does  not  necessitate  a  physical 
alteration  of  the  plant  or  changes  in 
parameters  governing  normal  plant 
operation.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  fit>m  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change,  which  revises  the  TS 
requirements  for  the  personnel  who  specify 
the  frequencies  of  radiation  surveillances  in 
high  radiation  areas.  The  proposed  change 
allows  additional  supervisory  personnel  to 
specify  the  required  fr^uencies.  The 
proposed  change  does  not  impact  any  safety 
analysis  assumptions  and  does  not  impose 
any  new  safety  analyses  limits  or  alter  the 
plants  ability  to  detect  and  mitigate  events. 
In  addition,  the  proposed  change  continues 
to  ensure  adequate  surveillances  are 
performed  in  high  radiation  areas.  Therefore, 
the  proposed  change  does  not  impact  any 
margin  of  safety. 

(L-12— Lew  Restrictive] 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves  changing 
the  GTS  administrative  controls  requirements 
regarding  the  Emergency  Diesel  Generator 
(EDO)  failure  reporting  requirement  and  does 
not  result  in  any  hardware  changes.  The 
proposed  change  potentially  reduces  the 
number  of  reports  received  by  the  NRC  and 
revises  the  content  to  include  valid  failures 
and  demands.  The  proposed  change 
continues  to  provide  adequate  information  to 
assess  the  EDG  reliability  at  FNP.  The 
proposed  change  does  not  impact  the 
capability  of  the  plant  or  any  equipment  to 
provide  the  required  safety  function  as 
described  in  the  FSAR.  In  addition,  the 
results  of  the  analyses  described  in  the  FSAR 
remain  bounding.  Additionally,  the  proposed 
change  does  not  impose  any  new  safety 
analyses  limits  or  alter  the  plants  ability  to 
detect  and  mitigate  events.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  involves  changing 
the  TS  administrative  controls  regarding  the 
required  EDG  report  to  more  closely  agree 
with  the  STS  requirements  and  does  not 
necessitate  a  physical  alteration  of  the  plant 
or  changes  in  parameters  governing  normal 
plant  operation.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change,  which  revises  the  TS 
administrative  controls  requirement  for  an 
annual  EDG  report  to  be  consistent  with  the 
STS  requirement  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  change  does  not  impact  any 
safety  analysis  assumptions  and  does  not 
impose  any  new  safety  analyses  limits  or 
alter  the  plants  ability  to  detect  and  mitigate 


events.  In  addition  the  proposed  change 
continues  to  provide  sufficient  information  tq 
assess  the  reliability  of  the  EDG  at  FNP. 
Therefore,  the  proposed  change  does  not 
impact  any  margin  of  safety. 

(L-13— Less  Restrictive] 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated? 

The  proposed  change  extends  the  time 
allowed  to  restore  an  inoperable  RCS  leakage! 
detection  instrument  to  operable  status.  The 
GTS  allow  7  days  for  restoration  of  the 
automatic  RCS  leak  detection  instrument  anc 
the  proposed  change  would  allow  30  days  for 
restoration.  However,  adequate  information 
continues  to  be  furnished  to  the  plant  staff 
to  assure  that  RCS  leakage  does  not  go 
undetected.  In  addition  to  the  remaining 
operable  automatic  RCS  leak  detection 
instrument,  the  TS  required  actions  provide 
remedial  measures  that  ensure  RCS  leakage 
continues  to  be  monitored  by  diverse  means. 
As  such,  potential  RCS  leakage  will  not  go 
undetected  and  operation  with  one  required 
leak  detection  instrument  inoperable 
continues  to  be  limited  by  the  TS.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  introduce 
any  new  equipment  into  the  plant  or  alter  the 
manner  in  which  existing  equipment  will  be 
operated.  Therefore  the  proposed  change  will  I 
not  create  the  possibility  of  a  new  or  different! 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  applicable  required  actions  and 
remaining  operable  leakage  detection 
monitor  provide  adequate  information  to  the 
plant  staff  to  ensure  that  RCS  leakage  does 
not  go  undetected.  In  addition,  operation 
with  one  required  leak  detection  instrument 
inoperable  continues  to  be  limited  by  the  TS 
(30  days).  As  such,  potential  RCS  leakage 
will  not  go  undetected  and  operation  in  the 
condition  where  a  single  failure  could  cause 
a  loss  of  automatic  le^cage  detection 
continues  to  be  limited  and  therefore,  this 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street.  Post 
Office  Box  1369,  Dothan,  Alabama 
36302. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
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306, 1710  Sixth  Avenue 
RiHningham,  Alabama. 
Swtion  Chief:  Richard  L.  Emch, 


Office  BoK 

I  North. 
NRC 
I  Jr. 

Southern  ^uclear  Operating  Company, 
Inc.,  Geot^a  Power  Company, 
Oglethorpe  Power  Corporation, 
Municif^Electric  Authority  of  Georgia, 
City  ofDiiton,  Georgia,  Docket  Nos.  50- 
321  and  SO-366,  Edwin  I.  Hatch  Nuclear 
I  Plant,  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  amendment  request:  July  29, 
1999. 

Description  of  amendment  request: 
The  proppsed  amendments  would 
change  die  Limiting  Condition  for 
Operatio^l  3.1.7.  "Standby  Liquid 
Cnntrol  (^LC)  Sy.st«m,"  The  proposed 
amendm^hts  would  change  "greater 
than  the  legion  B  limits,"  which  could 
be  mislea(^ing,  to  "within  the  Region  B 
limits." 

Basis  fct  proposed  no  significant 
hazards  consideration  determination: 
As  requiit^d  by  10  CFR  50.91(a).  the 
licensee  hl^s  provided  its  analysis  of  the 
issue  of  lio  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  iiiJthe  probability  or  consequences 
of  an  acci^^nt  previously  evaluated? 

The  protiosed  changes  to  the  Unit  1  and 
Unit  2  Technical  Specifications  do  not 
increase  tlie  probability  or  consequences  of 
any  previoiisly  evaluated  accident  or 
transient,  ifhese  changes  are  administrative 
in  nature  t)tily  and  are  intended  to  revise  a 
misleading  statement  in  Condition  A  of 
Limiting  Condition  for  Operation  (LCO)   - 
3.1.7,  "St^dby  Liquid  Control  (SLC) 
System."  me  change  ensures  the  proper 
conditionli^  entered  when  expected  and  the 
sodium  ptntaborate  solution  temperature, 
concentration,  and  volume  limits  are  not 
exceeded  jv^ithout  appropriate  actions  being 
taken.  Asnurrently  written,  Condition  A  of 
LCO  3.1.7^  could  be  entered  whenever  the 
sodium  pefitaborate  solution  is  not  within 
Region  A  limits,  but  is  greater  than  Region  B 
limits  as  depicted  in  Unit  1  and  Unit  2 
Technical  Specifications  Figures  3.1.7-1  and 
3.1.7-2.  TJHis  is  incorrect;  Condition  A 
should  bej  entered  whenever  the  solution  is 
not  withi^JRegion  A  limits,  but  is  within 
Region  B  Itmits.  If  the  solution  is  not  within 
Region  A  limits  and  is  greater  than  Region  B 
limits,  both  Standby  Liquid  Control 
subsystems  are  inoperable  and  Condition  C 
should  be  entered. 

Technical  Specifications  Figure  3.1.7-1 
displays  the  sodium  pentaborate  solution 
volume  ve;  •sus  concentration  requirements; 
Figure  3.1. 7-2  displays  the  solution 
concentrtjt  on  versus  temperature 
requiremf  1  its.  Each  figure  contains  three 
areas:  Region  A,  Region  B,  and  the  area  not 
in  either  1  (egion  A  or  Region  B.  Region  A  is 
the  permissible  region  of  continuous 
operation  i  md  is  represented  by  a  four-  or 


five-sided  area.  Region  B  is  the  original 
licensing  basis  region  and  is  represented  by 
a  four-sided  area.  If  the  sodium  pentaborate 
solution  temperature,  concentration,  and 
volume  combinations  are  within  Region  A, 
the  requirements  of  10  CFR  50.62, 
"Requirements  for  reduction  of  risk  from 
anticipated  transients  without  scram  (ATWS) 
events  for  light-water-cooled  nuclear  power 
plants,"  are  met,  no  condition  applies,  and 
no  actions  need  be  taken.  If  solution 
temperature,  concentration,  and  volume 
combinations  are  not  within  Region  A,  but 
within  Region  B,  then  the  original  licensing 
basis  is  met  and  operation  within  this  region 
is  acceptable  for  up  to  72  hours  (Unit  1 
FSAR,  section  3.8.4,  Revision  6.  page  3.8-6; 
Unit  2  FSAR,  section  4.2.3.4.3,  Revision  7, 
page  4.2-98).  If  solution  temperature, 
concentration,  and  volume  combinations  are 
not  within  either  region,  then  the  ability  of 
the  Standby  Liquid  Control  system  to  shut 
down  the  reactor  is  not  assured  and  only 
eight  hours  is  acceptable  to  restore  the 
solution  to  at  least  within  Region  B  before  the 
plant  must  be  shut  down. 

Condition  A  contains  misleading  wording 
which  could  allow  operation  outside  both 
Region  A  and  Region  B  for  more  than  eight 
hours.  Specifically,  it  could  be  interpreted 
that  Condition  A  allows  the  sodium 
pentaborate  solution  temperature, 
concentration,  and  volume  to  be  greater  than 
Region  B  limits  for  up  to  72  hours.  Because 
Region  B  is  demarcated  by  a  four-side  area, 
the  terms  "within  Region  B"  and  "greater 
than  Region  B  limits"  could  be  interpreted  to 
indicate  different,  and  mutually  exclusive, 
areas  of  Figures  3.1.7-1  and  3.1.7-2.  Indeed, 
"greater  than  Region  B  limits"  could  be 
interpreted  to  refer  to  most  or  all  of  the  area 
neither  in  Region  A  nor  Region  B.  For 
example,  20  weight  percent  sodium 
pentaborate  solution  at  50°F  is  a  point  on 
Figure  3.1.7-2  which  is  "greater  than  the 
Region  B  limits,"  yet  it  is  a  point  at  which 
the  solution  will  precipitate  in  the  storage 
tank  rend^ing  the  system  incapable  of 
injecting  the  proper  amount  of  sodium 
pentaborate  into  the  reactor  pressure  vessel. 
Obviously,  both  Standby  Liquid  Control 
subsystems  would  be  inoperable  if  the 
solution  were  at  this  point  and  Condition  C 
should  be  entered  to  limit  severely  the  time 
the  unit  may  continue  to  operate  with  the 
solution  in  this  state.  However,  the  wording 
of  Condition  A  could  cause  an  erroneous 
interpretation  which  would  inappropriately 
extend  this  time  from  eight  to  72  hours. 

The  proposed  changes  correct  the  wording 
of  Condition  A  to  ensure  this  condition  is  not 
entered  inappropriately  and  to  ensure  the 
proper  condition  is  entered  for  those 
combinations  of  solution  temperature, 
concentration,  and  volume  not  within  Region 
A  or  Region  B.  These  changes  do  not  increase 
the  probability  of  any  previously  evaluated 
accident  or  transient  because  they  are 
administrative  in  nature  and  do  not  alter  any 
plant  operation  or  design  features  or 
requirements  which  could  result  in  systems 
or  components  performing  closer  to  their 
operational  or  design  limits  and  thereby 
increasing  the  possibility  of  a  failure.  These 
changes  do  not  increase  the  consequences  of 
any  previously  evaluated  accident  or 


transient  because  they  ensure  the  sodium 
pentaborate  solution  limits  are  not  exceeded 
without  appropriate  actions  being  taken 
thereby  ensuring  the  Standby  Liquid  Control 
system  is  capable  of  mitigating  the 
consequences  of  an  ATWS  event. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  previously  evaluated? 

The  proposed  changes  to  the  Unit  1  and 
Unit  2  Technical  Specifications  do  not  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  previously  evaluated.  The 
changes  are  administrative  in  nature  only 
and  are  intended  to  clarify  Condition  A  of 
LCO  3.1.7.  They  ensure  the  proper  condition 
is  entered  when  expected  and  the  sodium 
pentaborate  solution  temperature, 
concentration,  and  volume  limits  are  not 
exceeded  without  appropriate  actions  being 
taken.  Those  limits,  the  conditions  under 
which  the  Standby  Liquid  Control  system  is 
required  to  bt:  operable,  and  the  operation  uf 
the  system  remain  unchanged  and  will 
continue  to  be  as  described,  assumed,  and 
analyzed  in  the  Unit  1  and  Unit  2  Final 
Safety  Analysis  Reports,  sections  3.8  and 
4.2.3.4,  respectively.  The  only  result  of  the 
proposed  changes  is  to  reduce  the  time  limit 
for  continued  unit  operation  with  sodium 
pentaborate  solution  temperature, 
concentration,  or  volume  outside  Region  A 
and  Region  B  from  72  hours  to  eighl  hours. 
Consequently,  the  possibility  of  a  new  or 
different  type  of  accident  can  not  be  created 
by  these  changes. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety? 

The  proposed  changes  to  the  Unit  1  and 
Unit  2  Technical  Specifications  do  not 
involve  a  reduction  in  the  margin  of  safety. 
The  changes  are  administrative  in  nature 
only  and  are  intended  to  clarifj*  Condition  A 
of  LCO  3.1.7.  They  ensure  the  proper 
condition  is  entered  when  expected  and  the 
sodium  pentaborate  solution  temperature, 
concentration,  and  volume  limits  are  not 
exceeded  without  appropriate  actions  being 
taken.  Those  limits,  the  conditions  under 
which  the  Standby  Liquid  Control  system  is 
required  to  be  operable,  and  the  operation  of 
the  system  remain  unchanged  by  the 
proposed  changes  and  will  continue  to  be  as 
described,  assumed,  and  analyzed  in  the  Unit 
1  and  Unit  2  Final  Safety  Analysis  Reports. 
Therefore,  the  margin  of  safety,  that  is.  the 
ability  to  bring  the  reactor  to  a  subcritical 
condition  under  its  most  reactive  conditions 
with  the  Standby  Liquid  Control  system,  as 
embodied  by  the  sodium  pentaborate 
solution  temperature,  concentration,  and 
volume  limits  and  the  system  operability 
requirements  will  not  be  reduced. 

In  conclusion,  this  proposed  license 
amendment  involves  no  significant  hazards 
consideration  as  determined  by  the  standards 
set  forth  by  the  NRC  in  10  CFR  50.92(c). 
Specifically,  it  has  been  shown  in  the 
preceding  pfu^graphs  that-the  proposed 
changes: 

1 .  Do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated, 

2.  Do  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
previously  evaluated,  and 
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3.  Do  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW. , 
Washington,  DC. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Tennessee  Valley  Authority,  Docket  No. 
50-296,  Browns  Ferry  Nuclear  Plant, 
Unit  3,  Limestone  County,  Alabama 

Date  of  amendment  request:  JuLy  28, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  add  to 
the  Technical  Specifications  (TS),  new 
limiting  conditions  for  operation  and 
surveillance  requirements  for  the 
Oscillation  Power  Range  Monitor 
(OPRM)  instrumentation  installed  in 
response  to  Generic  Letter  94-02. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  concluded  that  operation  of  BFN 
[Brown  Ferry  Nuclear  Plant]  Unit  3  in 
accordance  with  the  proposed  change  to  the 
TS  does  not  involve  a  significant  hazards 
consideration.  TVA's  conclusion  is  based  on 
its  evaluation,  in  accordance  with  10  CFR 
50.91(a)(1).  of  the  three  standards  set  forth  in 
10  CFR  50.92(c). 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probabiUty  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  is  to  enable  the 
OPRM  Upscale  trip  function  which  is 
contained  in  the  previously  installed  PRhfM 
[Power  Range  Neutron  Monitoring] 
equipment.  Enabling  the  OPRM  hardware 
provides  the  long  term  stabiUty  solution 
required  by  Generic  Letter  94-02.  This 
hardware  incorporates  the  Option  III  detect 
and  suppress  solution  reviewed  and 
approved  by  the  NRC  in  NEDO-31960, 
"BWROG  Long  Term  Stability  Solutions 
Licensing  Methodology."  The  OPRM  is 
designed  to  meet  all  requirements  of  GDC  10 
and  12  by  automatically  detecting  and 
suppressing  design  basis  thermal-hydraulic 
power  oscillations  prior  to  violating  the  fuel 
MCPR  [minimum  critical  power  ratio]  Safety 
Limit  The  OPRM  system  provides  this 


protection  in  the  region  of  the  power-to-flow 
map  where  instabilities  can  occur,  including 
the  region  where  ICAs  [Interim  Corrective 
Actions]  previously  restricted  operation 
because  of  stability  concerns.  Thus,  the  ICA 
restrictions  on  plant  operations  are  deleted 
fi'om  the  TS.  including  region  avoidance  and 
the  requirement  for  the  operator  to  manually 
scram  the  reactor  with  no  recirculation  loops 
operating.  Operation  at  high  core  powers 
with  low  core  flows  may  cause  a  slight,  but 
not  significant,  increase  in  the  probability 
that  an  instability  can  occur.  This  slight 
increase  is  acceptable  because  subsequent  to 
the  automatic  detection  of  a  design  basis 
instability,  the  OPRM  Upscale  trip  provides 
an  automatic  scram  signal  to  the  RPS  which 
is  faster  protection  than  the  operator  initiated 
manual  scram  required  by  the  current  ICAs. 
Because  of  this  rapid  automatic  action,  the 
consequences  of  an  instability  event  are  not 
increased  as  a  result  of  the  installation  of  the 
OPRM  system  because  it  eliminates  operator 
actions. 

Based  on  the  above  discussion,  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  permits  BFN  to 
enable  the  OPRM  power  oscillation  detect 
and  suppress  function  provided  in 
previously  installed  PRNM  hardware,  and  it 
simultaneously  deletes  certain  restrictions 
which  preclude  operation  in  regions  of  the 
power-to-flow  map  where  oscillations 
potentially  may  occur.  Enabling  the  OPRM 
Upscale  trip  function  does  not  create  any 
new  system  hardware  interfaces  nor  create 
any  new  system  interactions.  Potential 
failures  of  the  OPRM  Upscale  trip  result 
either  in  failure  to  perform  a  mitigation 
action  or  in  spurious  initiation  of  a  reactor 
scram.  These  failures  would  not  create  the 
possibility  of  a  new  or  difiierent  kind  of 
accident.  Based  on  the  above  discussion,  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  OPRM  Upscale  trip  function 
implements  BWROG  Stability  Option  HI, 
which  was  developed  to  meet  the 
requirements  of  GDC  10  and  GDC  12  by 
providing  a  hardware  system  that  detects  the 
presence  of  thermal-hydraulic  instabilities 
and  automatically  initiates  the  necessary 
actions  to  suppress  the  oscillations  prior  to 
violating  the  MCPR  Safety  Limit.  The  NRC 
has  reviewed  and  accepted  the  Option  III 
methodology  described  in  Licensing  Topical 
Report  NEDO-31960  and  concluded  this 
solution  will  provide  the  intended 
protection.  Therefore,  it  is  concluded  that 
there  will  be  no  reduction  in  the  margin  of 
safety  as  defined  in  TS  as  a  result  of  enabling 
the  OPRM  Upscale  trip  function  and 
simultaneously  removing  the  operating 
restrictions  previously  imposed  by  the  ICAs. 


Based  on  the  above  discussion,  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Ixxal  Public  Document  Room 
location:  Athens  Public  Library,  405  E. 
South  Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Coimsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH. 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Sheri  R.  Peterson. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station.  \ 
Vernon,  Vermont 

Date  of  amendment  request:  July  20, 
1999. 

Description  of  amendment  request: 
The  licensee  proposed  the  following 
five  changes:  (1)  Figiu«  2.1-1,  average 
power  range  monitor  (APRM)  Flow 
Reference  Scram  and  APRM  Rod  Block 
Settings,  the  clarifying  statement 
"Setpoints  shall  be  [less  than  or  equal 
to]  values  shown  on  the  graph"  is  < 
proposed  to  be  added:  (2)  Bases  Section 
2.1.B,  page  16,  and  Bases  Section  3.2 
APRM  rod  block  trip  discussion,  page 
77,  the  current  Bases  is  proposed  to  be 
replaced  with  a  more  accurate 
discussion  of  the  function,  as  identified 
in  the  Vermont  Yankee  Nuclear  Power 
Station  (VY)  Final  Safety  Analysis 
Report  (FSAR):  (3)  Table  3.1.1,  Reactor 
Protection  System  (Scram)  Instrument 
Requirements,  APRM  Upscale  (Flow 
Bias)  function,  it  is  proposed  to  add 
"with  a  maximum  of  120%"  to  the 
APRM  High  Flux  (Flow  Bias)  Trip 
Function  equation;  (4)  For  Table  3.2.5, 
Control  Rod-Block  Instrumentation, 
Rod-Block  Monitor  (RBM)  Upscale 
(Flow  Bias)  fimction,  the  caveat  "with  a 
maximum  as  defined  in  the  COLR" 
[Core  Operating  Limits  Report]  is  added 
to  the  Trip  Setting  equation;  (5)  For 
Bases  page  77,  it  is  proposed  to  delete 
the  ciurent  paragraph  describing  the 
control  rod-block  systems  and  replace  it 
with  the  following:  "The  trip  logic  for 
the  nuclear  instnunentation  control  rod 
block  logic  is  1  out  of  n;  i.e.,  any  trip 
on  one  of  the  six  APRMs,  six  IRMs 
[intermediate  range  monitors]  or  fo\u 
SRMs  [source  range  monitors]  will 
result  in  a  rod  block.  The  minimum 
instrument  channel  requirements  for  the 
IRM  may  be  reduced  by  one  for  a  short 
period  of  time  to  allow  for  maintenance, 
testing,  or  calibration.  The  RBM  is 
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credited  iti  the  Continuous  Rod 
Withdrawal  Ehuing  Power  Range 
Operation  transient  for  preventing 
excessive  iQontrol  rod  withdrawal  before 
the  fuel  cladding  integrity  safety  limit 
[minimuijii  critical  power  ratio]  (MCPR) 
or  the  fuel  tod  mechanical  overpower 
limits  are  exceeded.  The  RBM  upper 
limit  is  clamped  to  provide  protection  at 
greater  than  100%  rated  core  flow.  The 
clamped  yUue  is  cycle  specific; 
therefore,:  It  is  located  in  the  Core 
Operating  Limits  Report." 

Basis  fqt  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  his  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideraition  which  is  presented  below:' 

1.  The  operation  of  Vennont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposbfi  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequenpes  of  an  accident  previously 
evaluated. ! ' 

Changes!  1  and  3  are  administrative  and 
have  no  infpact  on  technical  content; 
therefore,  ii\ey  do  not  increase  the  probability 
or  consequances  of  an  accident  previously 
evaluated.! 

Changes  t  and  5  clarify  ambiguities  in  the 
Bases.  Thej  yvording  is  descriptive  only  and 
does  not  change  the  meaning  or  intent  of  the 
specification.  Therefore,  these  changes  do  not 
involve  a  sii^ificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Change  4  adds  the  Rod  Block  Monitor 
Upscale  (FJlbw  Bias)  maximum  value 
limitation  jtb  the  Technical  SpeciRcations. 
Limiting  tM  upscale  trip  setting  at  flows  in 
excess  of  lj(^%  of  rated  core  flow  ensures  the 
assumptiohis  of  the  Continuous  Rod 
Withdrawal  During  Power  Range  Operation 
Transient  e^e  met.  No  other  accident  or 
transient  ak^alyses  are  affected.  Therefore, 
this  chang^ldoes  not  involve  a  significant 
increase  iit  the  probability  or  consequences 
of  an  accici^nt  previously  evaluated. 

2.  The  oDeration  of  Vermont  Yankee 
Nuclear  Ptpwer  Station  in  accordance  with 
the  propo^()d  amendment  will  not  create  the 
possibility  pi  a  new  or  different  kind  of 
accident  Wrtm  any  accident  previously 
evaluated.| 

Change  ]lt  limiting  the  maximum  value  for 
the  Rod  Bl4ck  Monitor  Upscale  (Flow  Bias) 
function,  tsi  a  change  to  plant  design,  in  that 
it  clamps  (he  upscale  trip  setting  at  flows  in 
excess  of  !( 10%  of  rated  core  flow  at  the 
100%  cor^  flow  value.  This  change  ensures 
the  assump  [ions  of  the  Continuous  Rod 
Withdraw^  During  Power  Range  Operation 
Transient  a  re  met  and  has  no  effect  on  any 
other  acci^^nt  or  transient  analyses.  Changes 

5  do  not  involve  a  change  to  the 
plant  desi^h- 
None  of  l9ie  proposed  changes  affects  any 
or  conditions  that  could 
o  the  initiation  of  any  accident. 
No  new  adqident  modes  are  created.  No 
safety-rela  tfed  equipment  or  safety  functions, 
other  than  the  Rod  Block  Monitor  as 


discussed  above,  are  altered  as  a  result  of 
these  changes. 

Based  on  the  above  VY  has  concluded  that 
the  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously  evaluated. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Changes  1  and  3  are  administrative  and 
have  no  impact  on  technical  content. 
Therefore,  they  have  no  effect  on  margin  of 
safety. 

Changes  2  and  5  clarify  ambiguities  in  the 
Bases,  using  wording  taken  directly  from  the 
FSAR.  The  wording  is  descriptive  only  and 
does  not  change  the  meaning  or  intent  of  the 
specification.  Therefore,  these  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Change  4  adds  the  Rod  Block  Monitor 
Upscale  (Flow  Bias)  maximum  value 
limitation  to  the  Technical  Specifications. 
Limiting  the  upscale  trip  setting  at  flows  in 
excess  of  100%  of  rated  core  flow  ensures  the 
assumptions  and,  therefore  the  margin  of 
safety,  of  the  Continuous  Rod  Withdrawal 
During  Power  Range  Operation  transient  are 
met.  No  other  accident  or  transient  analyses 
are  affected.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves?  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Librarv,  224 
Main  Street,  Brattleboro,  VT  05301. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Section  Chief  James  W.  Clifford. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notice  was  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  bfweekly  notice  or  because  the 
action  mvolved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issiifed  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

}r  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 


page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  No.  50-261.  H.  B.  Robinson 
Steam  Electric  Plant.  Unit  2,  Darlington 
County,  South  Carolina 

Date  of  amendment  request:  July  30, 
1999. 

Brief  Description  of  amendment:  The 
proposed  amendment  would  revise 
Required  Action  A.l  of  Technical 
Specification  Limiting  Condition  for 
Operation  3.7.8,  "Ultimate  Heat  Sink 
(UHS),"  to  allow  a  Completion  Time  of 
72  hours  to  restore  service  water 
temperature  to  less  than  or  equal  to  95°F 
prior  to  entering  the  required  actions  for 
plant  shutdown.  The  amendment 
request  was  proposed  as  a  temporary 
change  to  be  in  effect  imtil  September 
30,  1999. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register:  August 
10, 1999  (64  FR  43406). 

Expiration  date  of  individual  notice: 
August  24, 1999,  for  comments; 
September  8,  1999,  for  hearings. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville,    ' 
South  Carolina  29550. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
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provision  in  10  CFR  51.12(b)  and  has 
made  a  detennination  based  on  that 
assesament,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room,  the  Gelman  Buildiog,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528.  STN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station.  Units  1.  2.  and  3. 
Maricopa  County.  Arizona 

Date  of  application  for  amendments: 
May  23, 1997,  as  supplemented 
September  27, 1998,  and  May  26, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  allow  the  installation 
of  ABB  Combustion  Engineering  leak 
tight  sleeves  in  defective  steam 
generator  tubes  as  a  tube  repair  method. 

Date  of  issuance:  August  5, 1999. 

Effective  date:  August  5, 1999,  to  be 
implemented  within  45  days. 

Amendment  Nos.:  Unit  1 — 120,  Unit 
2—120,  Unit  3—120. 

Facility  Operating  License  Nos.  NPF- 
41.  NPF-51.  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Rmster:  June  16, 1999  (64  FR  32285). 

'The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evajuiation  dated  August  5, 1999. 

No  signincant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004. 

Commonwealth  Edison  Company. 
Docket  Nos.  STN  50-i54  and  STN  50- 
455.  Byron  Station.  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Date  of  application  for  amendments: 
March  14, 1997. 

Brief  description  of  amendments:  The 
amendments  deleted  license  conditions 
which  have  been  satisfied,  revise  others 
to  delete  parts  which  are  no  longer 
applicable  or  to  revise  references,  and 
make  editorial  changes. 

Date  of  issuance:  August  10, 1999. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  No.:  110. 

Facility  Operating  License  Nos.  NPF- 
37  and  NPF-66:  The  amendments 
revised  the  Licenses. 


Date  of  initial  notice  in  Federal 
Register:  April  22, 1998  (63  FR  19966). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  an 
Environmental  Assessment  dated  July  7, 
1999  (64FR36722),  and  a  Safety 
Evaluation  dated  August  10, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Byron  Public  Library  District, 
109  N.  Franklin,  P.O.  Box  434,  Byron, 
Illinois  61010. 

Conunonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2.  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
March  30, 1999,  as  supplemented  June 
30, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications,  Section  3/4.6.G, 
"Leakage  Detection  Systems,"  to  allow 
an  alternate  methodology  for 
quantifying  Reactor  Coolant  System 
(RCS)  leakage  when  the  normal  RCS 
leakage  detection  system  is  inoperable. 

Date  of  issuance:  August  4, 1999. 

Effective  date:  Immediately,  to  be 
implemented  within  60  days. 

Amendment  Nos.:  189  &  186. 

Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  5, 1999  (64  FR  24194). 

The  Jime  30, 1999,  submittal  provided 
additional  clarifying  information  that 
did  not  change  the  original  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  4, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  UliJiois 
61021. 

Duquesne  Light  Company,  et  al.  Docket 
Nos.  50-334  and  50-412.  Beaver  Valley 
Power  Station.  Unit  Nos.  1  and  2. 
Shippingport.  Pennsylvania 

Date  of  application  for  amendments: 
March  3, 1999,  as  supplemented  May 
27,  and  June  22, 1999. 

Brief  description  of  amendments:  The 
amendments  change  the  required 
qualifications  for  operations 
management  specified  in  the  technical 
specifications  (TSs)  for  the  Beaver 
Valley  Power  Station,  Units  1  and  2 
(BVPS-1  and  BVPS-2).  The  requirement 
that  the  operations  manager  hold  a 
Senior  Reactor  Operator  (SRO)  license  at 


the  time  of  appointment  is  changed  in 
the  TSs  to  require  that  the  assistant 
operations  managers,  one  for  each  unit, 
hold  an  SRO  license  on  their  assigned 
unit.  The  revised  TSs  require  the 
operations  manager  to  hold,  or  have 
held,  an  SRO  license  on  a  pressurized 
water  reactor.  Additionally,  the  Updated  I 
Final  Safety  Analysis  Report  (UFSAR) 
for  each  unit  is  changed  to  require  the 
operations  manager  to  "hold,  or  have 
held,"  an  SRO  license  rather  than 
"hold"  a  Ucense.  The  revised  UFSARs 
require  the  same  as  the  TSs;  that  the 
assistant  operations  managers  hold  an 
SRO  license  on  the  unit  to  which  they 
are  assigned.  Finally,  the  amendments 
substitute  generic  personnel  titles  for 
plant-specific  personnel  titles  in  the 
BVPS-1  and  BVPS-2  TSs.  The 
correlation  between  generic  titles  and 
plant-specific  titles  is  provided  in  the 
revised  BVPS-2  UFSAR. 

Date  of  issuance:  August  10, 1999. 

Effective  date:  Both  units,  as  of  date 
of  issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  224  and  100. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  21, 1999  (64  FR  19556). 

The  May  27,  and  Jime  22, 1999,  letters 
provided  additional  information  but  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand^e 
amendment  beyond  the  scope  of  the 
initial  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  10. 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

iMcal  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River 
Nuclear  Generating  Plant.  Unit  3,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
November  24, 1998,  as  supplemented 
June  23. 1999. 

Brief  description  of  amendment:  The 
amendment  approves  the  addition  of  a 
safety-related  diesel-driven  emergency 
feedwater  pump  (EFP-3)  as  a  functional 
replacement  for  the  existing  motor- 
driven  pmnp,  addition  of  technical 
specifications  and  surveillances  for  this 
new  pump,  and  deletion  of  cycle 
specific  interim  technical  specifications 
which  would  not  be  required  after  the 
addition  of  the  new  pump. 
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Date  of  issuance:  August  11, 1999. 
Effective  date:  As  of  the  date  of 
[issuance  ikd  shall  be  implemented 
I  prior  to  CQinmencing  cycle  12  operation. 
Amendtiient  No.:  182. 
Facilityi,  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
I  Specifications. 

Date  of  initial  notice  in  Federal 
I  Register:  Jtouary  13, 1999  (64  FR  2247). 

The  supplemental  letter  dated  June 
I  23, 1999,  did  not  change  the  original 
proposed  ,i)o  significant  hazards 
consideranon  determination,  or  expand 
I  the  scope  I  (^f  the  amendment  request  as 
originallyl  hoticed.  The  Commission's 
related  ev^uation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  li 1 1999. 

No  sigqilicant  hazards  consideration 
commentkjreceived:  No 

Local  niblic  Document  Room 
location:  tjoastal  Region  Librar>',  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
34428. 

No  signincant  hazards  consideration 
comment^:  received:  No 

Local  I^blic  Document  Room 
Vocation;  CoastaHlegion  Library.  8619 
W.  Crystili  Street,  Crystal  River,  Florida 
34428.    1     ' 

North  Atk  ntic  Energy  Senice 
Corporati(in,  et  al,  Docket  No.  50-443. 
SeabrooJld  Station,  Unit  No.  1, 
Rockinghfim  County,  New  Hampshire 

Date  of^mendment  request: 
Novembejij4. 1998. 

DescriMon  of  amendment  request:  To 
revise  Teppnical  Specifications 
Surveillance  Requirement  4.5.2b.l  to 
delete  the  prescribed  method  of  venting 
the  Emergency  Core  Cooling  System 
(ECCS)  v^ich  would  allow  an  alternate 
method  tjaj  verify  that  the  ECCS  piping 
is  full  of  yr ater.  In  addition,  the 
associated  Bases  are  being  revised  to 
reflect  thpj  intent  of  the  surveillance 
requirement. 

Date  oji issuance:  August  12, 1999. 

Effective  date:  As  of  its  date  of 
issuance]  ^d  shall  be  implemented 
within  60  days. 

Amen(iment  No.:S\. 

Faciliti^iOperating  License  No.  NPF- 
86:  Ameiji^ent  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  27, 1999  (64  FR  4157) 

The  CcJttunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  12, 
1999. 

No  significant  hazards  consideration 
comments  received:  No 

Local  fiiblic  Document  Room 
/ocatjon.i txeter  Public  Library, 
Founder*  Park,  Exeter,  NH  03833. 


Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
June  4,  1999. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  by  extending  the  allowed 
outage  time  for  the  32  emergency  diesel 
generator  and  its  fuel  oil  storage  tank. 

Date  of  issuance:  August  9, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  190. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  noticp  in  Federal 
Register  July  6,  1999  (64  FR  36408). 

No  significant  hazards  consideration 
comments  received:  No. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  9, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
January  25,  1996.  as  supplemented 
April  26,  1996,  September  12,  1996, 
March  17,  1997,  September  9,  1997, 
December  30,  1998.  and  May  19,  1999. 

Brief  description  of  amendment:  The 
amendment  extends  the  allowed  outage 
time  for  an  emergency  diesel  generator 
(EDO)  system  fi-om  7  to  14  days,  revises 
requirements  for  EDG  testing  at  power, 
and  revises  electrical  power 
requirements  for  cold  shutdown  and 
refueling  modes. 

Date  of  issuance:  July  30, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  253. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notices  in  Federal 
Register.  March  27, 1996  (61  FR  13532) 
and  June  30, 1999  (64  FR  35208). 

The  licensee  provided  additional 
information  on  April  26, 1996. 
September  12, 1996,  March  17,  1997, 
September  9, 1997.  and  December  30, 
1998,  that  provided  clarifying 
information  within  the  scope  of  the 
initial  Federal  Register  notice  and  did- 


not  change  the  staff's  original  proposed 
no  significant  hazards  consideration 
determination.  The  changes  proposed 
on  May  19, 1999,  were  reflected  in  the 
stafTs  revised  proposed  finding  of  no 
significant  hazards  consideration,  and 
encompass  the  additional  information 
provided  by^e  licensee. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  30, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

PPB'L.  Inc..  Docket  Nos.  50-387  and  50- 
388.  Susquehanna  Steam  Electric 
Station.  Units  1  and  2,  Luzerne  County. 
Pennsylvania 

Date  of  application  for  amendments: 
June  19, 1998,  (Unit  1)  and  August  5, 
1998,  (Unit  2)  as  supplemented  by  letter 
dated  November  23,  1998. 

Brief  description  of  amendments:  The 
amendments  to  the  Unit  1  and  Unit  2 
Technical  Specifications  (TSs)  involve 
the  addition  of  a  new  section  entitled 
"Oscillation  Power  Range  Monitoring 
(OPRM)  Instrumentation"  and  revisions 
to  Section  3.4.1  "Recirculation  Loop^ 
Operating"  to  remove  the  specifications 
related  to  thermal  power  stability  which 
are  no  longei  required  after  the 
installation  of  OPRM  instrumentation. 

Date  of  issuance:  July  30, 1999. 

Effective  date:  Effective  as  of  its  date 
of  issuance  and  is  to  be  implemented 
within  90  days  following  startup  from 
the  Unit  2  ninth  Refueling  Inspection 
Outage,  currently  scheduled  for  April 
16, 1999. 

Amendment  Nos.:  184  and  188. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  12,  1998  (63  FR  43210) 
and  August  26,  1998  (63  FR  45528). 

The  November  23, 1998.  letter 
provided  clarif>'ing  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the 
amendment  request  beyond  the  scope  of 
the  initial  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  30,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre.  PA  18701. 
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Sacramento  Municipal  Utility  District, 
Docket  No.  50-312.  Rancho  Seco 
Nuclear  Generating  Station.  Sacramento 
Ckjunty.  California 

Date  of  application  for  amendments: 
April  23. 1999. 

Brief  description  of  amendments:  The 
amendment  clianges  Permanently 
Defueled  Technical  Specification 
D3/4.1.  "Spent  Fuel  Pool  Level,"  to 
replace  a  specific  reference  to  spent  fiiel 
pool  (SFP)  level  alarm  switches  with  a 
generic  reference  to  SFP  level 
instrumentation. 

Date  of  issuance:  August  13, 1999. 

Effective  date:  August  13, 1999,  to  be 
implemented  within  30  days. 

Amendment  No.:  126. 

Facility  Operating  License  Nos.  NPF- 
37  and  NPF-66:  The  amendment 
revised  the  Teclmical  Specifications. 

Date  of  initial  notice  in  Federpl 
Registen  June  30, 1999  (64  FR  35210). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  13, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Central  Library,  Government 
Docimients,  828  I  Street,  Sacramento, 
California  95814. 

SrP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project.  Units  1  and  2,  Matagorda 
County.  Texas 

Date  of  amendment  request:  March  2, 
1999.  as  supplemented  by  letter  dated 
July  13, 1999. 

Brief  description  of  amendments:  The 
amendments  allow  the  use  of  a  "check 
valve  with  flow  through  the  valve 
secuired"  as  an  additional  means  to 
isolate  an  affected  containment 
penetration  (i.e.,  a  penetration  with  an 
inoperable  penetration  barrier)  in 
Technical  Specification  3.6.3,  Action  b. 

Date  of  issuance:  August  3, 1999. 

Effective  date:  As  of  me  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  Nos.:  Unit  1-113;  Unit 
2-101. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  7, 1999  (64  FR  17030). 

The  July  13, 1999,  supplement 
provided  additional  clarifying 
information  within  the  scope  of  the 
original  notice  and  did  not  change  the 
staff's  initial  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  3, 1999. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Jimior 
College.  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-260  and  50-296.  Browns  Ferry 
Nuclear  Plant.  Units  2  and  3,  Limestone 
County,  Alabama 

Date  of  application  for  amendments: 
March  12, 1997,  as  supplemented  by 
letters  dated  March  30, 1999,  April  23, 
1999,  and  June  18, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  to  extend,  from  7 
days  to  14  days,  the  Allowable  Outage 
Time  applicable  to  an  inoperable 
emergency  diesel  generator. 

Date  of  issuance:  August  2, 1999. 

Effective  date:  August  2, 1999. 

Amendment  Nos.:  259  and  218. 

Facility  Operating  License  Nos.  DPR- 
52  and  DPli-68:  Amendments  revised 
theTS. 

Date  of  initial  notice  in  Federal 
Register:  June  30. 1999  (64  FR  35211) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  2. 1999. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  405  E. 
South  Street,  Athens,  Alabama  35611. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-A46,  Comanche  Peak  Steam 
Electric  Station.  Unit  Nos.  1  and  2, 
Somervell  County.  Texas 

Date  of  amendment  request:  May  4, 
1999,  as  supplemented  by  letter  dated 
June  4, 1999. 

Brief  description  of  amendments:  The 
amendments  correct  a  number  of 
editorial  errors  in  the  Technical 
Specifications  that  occurred  with  the 
issuance  of  Amendment  No.  64  to 
Facility  Operating  License  Nos.  NPF-87 
and  NPF-89,  regarding  the  improved 
Teclmical  Specifications  conversion.  In 
addition,  Surveillance  Requirement  (SR) 
3.8.4.7  is  revised  to  allow  the 
substitution  of  a  modified  performance 
discharge  test,  for  a  service  test,  for  the 
125  VDC  batteries  and  SRs  3.8.1.7, 
3.8.1.12,  3.8.1.15,  and  3.8.1.20  are 
revised  to  separate  the  voltage  and 
frequency  acceptance  criteria  for  the 
diesel  generator  start  surveillances  into 
two  sets  of  criteria;  those  criteria 
required  to  be  met  within  10  seconds, 
and  those  criteria  required  to  be  met 
following  achievement  of  steady  state 
conditions. 

Date  of  issuance:  August  3, 1999. 


Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1- 
Amendment  No.  66;  Unit  2- 
Amendment  No.  66. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  2, 1999  (64  FR  29715); 
and  June  30, 1999  (64  FR  35212). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  3, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Piiblications/Maps,  702  College,  P.O. 
Box  19497.  Arlington,  Texas  76019. 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271. 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon.  Vermont 

Date  of  application  for  amendment: 
February  1, 1999,  as  supplemented  on 
April  19  and  April  23. 1999. 

Brief  description  of  amendment:  The 
amendment  totally  replaces  the  cmrent 
Technical  Specifications  Section  6.0, 
"Administrative  Controls." 
Administrative  changes  to  certain  other 
sections  of  the  Technical  Specifications 
were  made  to  conform  to  the  changes 
resulting  from  the  re-write  of  Section 
6.0. 

The  changes  represent  a 
comprehensive  upgrade  of  Section  6.0 
of  the  Vermont  Yankee  Technical 
Specifications,  incorporating 
improvements  in  content  and  format 
based  on  industry  standards.  In 
accordance  with  industry  practice,  some 
Technical  Specifications  requirements 
are  being  relocated  to  the  recently 
implemented  Vermont  Yankee 
Technical  Requirements  Manual,  Offsite 
Dose  Calculation  Manual,  or  Vermont 
Yankee  Operational  Quality  Assurance 
Manual  and  are  being  eliminated  from 
the  Technical  Specification. 

Date  of  Issuance:  July  19,  1999. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  171. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Roister:  May  19, 1999  (64  FR  27326). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  19, 1999.  . 

No  significant  hazards  consideration 
comments  received:  No. 
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Local  Public  Document  Room 
location:  fit-ooks  Memorial  Library,  224 
Iain  Streelt,  Brattleboro.  VT  05301. 

\Washingt0ti  Public  Power  Supply 
\System,  Docket  No.  50-397,  Nuclear 
'roject  Nil.  2,  Benton  County. 
\Washingtij^ 

Date  of^pplication  for  amendment: 
fune  3, 19|99.  as  supplemented  by  letter 
[dated  JulV  [22.1999. 

Brief  description  of  amendment:  The 
[amendmeatt  updates  the  operating 
license  to  reflect  the  name  change  of  the 
licensee  from  "Washington  Public 
Power  Supply  System"  to  "Energy 
[Northwest*'  and  the  name  change  of  the 
facility  firom  "WPPSS  Nuclear  Project 
No.  2"  to  'nVNP-2." 

Date  of  issuance:  August  2, 1999. 

Effecti\^  date:  August  2,  1999. 

Amendmient  No.:  157. 

Facility  pperating  License  No.  NPF- 
21 :  The  anlendment  revised  the 
operating;  license. 

Date  of  initial  notice  in  Federal 
Register:  June  30, 1999.  (64  FR  35214). 

"nie  July  22, 1999,  supplemental  letter 
provided  {Additional  clarifying 
informatibp,  did  not  significantly 
expand  the  scope  of  the  application  as 
originedly  noticed  and  did  not  change 
the  staffs  original  proposed  no 
significant  hazards  consideration 
determin^ition. 

The  Cotfimission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  2, 1999. 

No  sigifijficant  hazards  consideration 
commentsi received:  No. 

Local  I^blic  Document  Room 
location:  Hichland  Public  Library,  955 
Northgatd  jStreet,  Richland,  Washington 
99352. 

Wisconsi^  Electric  Power  Company, 
Docket  A/i3|s.  50-266  and  50-301,  Point 
Beach  Niiiflear  Plant,  Units  1  and  2, 
Town  of  "iyvo  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  Application  for  amendments: 
January  2i^,  1999.  (TSCR  211).  as 
supplemented  June  9  and  July  15, 1999. 

Brief  description  of  amendments: 
These  an^ndments  reflect  changes  to 
Sections  t6.6  and  15.7  of  the  Point 
Beach  NU(ilear  Plant,  Units  1  and  2, 
Technical  Specifications  (TSs).  The 
changes  ai^e  considered  administrative 
in  natiue[4nd  reflect  personnel  title 
changes,  bki  increase  in  minimum 
operatine  crew  shift  staffing,  relocation 
of  the  Mao^ager's  Supervisory  Staff 
composition  and  functional 
requirements  to  owner-controlled 
documents,  and  revisions  to  the 
procedure,  review  and  approval  process. 

Date  of  issuance:  August  11, 1999. 

Effective  date:  August  11, 1999.  The 
TSs  shall  be  implemented  within  90 


days.  Implementation  also  includes 
removal  of  selected  requirements  from 
TS  Section  15.6.  Administrative 
Controls,  and  the  relocation  of  other 
requirements  to  licensee-controlled 
documents  as  described  in  the  licensee's 
application  dated  January  29, 1999,  as 
supplemented  June  9  and  July  15, 1999, 
and  evaluated  in  the  staff's  safety 
evaluation  attached  to  the  amendments. 
With  respect  to  changes  to  the  final 
safety  analysis  report  (FSAR), 
Wisconsin  Electric  Power  Company 
shall  incorporate  the  revisions  into  the 
next  FSAR  update  in  accordance  with 
the  schedule  in  10  CFR  50.71(e). 

Amendment  Nos.:  Unit  1-190;  Unit 
2-195. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  24, 1999  (64  FR 
9202). 

The  June  9  and  July  15, 1999,  letters 
provided  additional  clarifying 
information  within  the  scope  of  the 
original  Federal  Register  notice  and  did 
not  affect  the  stafi^s  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  11, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Lester  Public  Library, 
1001  Adams  Street,  Two  Rivers, 
Wisconsin  54241. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  Jime  10, 
1999. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  Table  3.3-4,  Functional 
Unit  7.b.,  Automatic  Switchover  to 
Containment  Sump  (Refueling  Water 
Storage  Tank  Level — Low-Low)  to 
reflect  the  results  of  calculations  that 
were  performed  for  the  associated 
instrumentation  setpoints  to  consider 
the  density  variations  due  to 
temperatiue  and  boric  acid 
concentrations. 

Date  of  issuance:  August  9, 1999. 

Effective  date:  August  9, 1999,  and 
shall  be  implemented  within  60  days 
from  issuance  of  the  amendment. 

Amendment  No.:  126. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  June  30, 1999  (64  FR  35215). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  9, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washbiun  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  June  11, 
1999. 

Brief  description  of  amendment:  The 
amendment  revises  TS  3.7.1.6,  Steam 
Generator  Atmospheric  Relief  Valves, 
and  associated  Bases  to  (1)  require  four 
atmospheric  relief  valves  (ARVs)  to  be 
operable,  (2)  eliminate  the  use  of 
"required"  in  the  action  statements,  (3) 
provide  action  statements  to  address 
inoperability  of  two  ARVs  and  three  or 
more  ARVs  due  to  causes  other  than 
excessive  leakage,  and  (4)  limit  the 
Limiting  Condition  for  Operation  3.0.4 
exception  to  when  one  ARV  i4' 
inoperable  due  to  causes  other  than 
excessive  seat  leakage. 

Date  of  issuance:  August  12, 1999. 

Effective  date:  August  12, 1999,  and 
shall  be  implemented  within  60  days 
from  the  date  of  issuance. 

Amendment  No.:  127. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  30.  1999  (64  FR  35215). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  12, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library.  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washbiun  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  August  1999. 

For  the  Nuclear  Regulatory  Comniission. 
John  A.  Zwolinski, 
Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  99-21914  Filed  8-24-99;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Avaltablllty  of  Draft  NUREQa  on  Risk 
Ravlaw  of  Uaa  off  Nudaar  Byproduct 
Matartol 

AGENCY:  Nuclear  Regulatory 
Ck)minission  (NRC). 

ACTION:  Notice  of  Availability  and 
request  for  comments. 

SUMMARY:  NRC  is  announcing  the 
availability  of,  and  requesting  comment 
on,  three  draft  docmnents:  NUREG/CR- 
6642,  "Risk  Analysis  and  Evaluation  of 
Regulatory  Options  for  Nuclear 
Byproduct  Material  Systems;"  NUREG- 
1711,  "Nuclear  Byproduct  Material  Risk 
Review:  Regulatory  and  Other  Bases  for 
Barriers  to  Dose;"  and  NlJREG-1712, 
"Nuclear  Byproduct  Material  Risk 
Review:  Results  of  Siuvey  of  NRC  and 
Agreement  State  Materials  Licensing 
and  Inspection  Personnel,"  all  dated 
July  1999. 

NRC  recognizes  that,  in  order  to 
accomplish  its  principal  mission  in  an 
efficient  and  cost-effective  manner,  it 
has  to  focus  on  those  regulated  activities 
that  pose  the  greatest  risk  to  the  public. 
The  nuclear  bjrproduct  material  risk 
review  is  one  of  several  staff  actions  to 
address  the  issue.  The  intent  is  to 
develop  a  clearly  understood  technical 
basis  for  determining  whether  and  what 
risk-informed  adjustments  can  be  made 
to  the  regulation  of  nuclear  byproduct 
material.  Nuclear  byproduct  material  is 
defined  in  section  ll.e(l)  of  the  Atomic 
Energy  Act  of  1954  and  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR), 
§  30.4.  Regulation  of  this  material  is 
addressed  in  10  CFR  parts  30  through  36 
and  39.  The  three  draft  documents  that 
are  the  subject  of  this  notice  have  been 
developed  as  part  of  the  risk  review. 
NUREG/CR-6642  presents  a  detailed, 
comparative  risk  analysis  of  nuclear 
byproduct  materials,  organized  into 
groups  of  activities  or  "systems"  (e.g.. 
medical  diagnostic  devices,  nuclear 
pharmacy,  pool  irradiators):  describes 
the  methodology  used  in  the  risk 
analysis;  and  provides  the  results  of  the 
analyses  through  the  date  of 
publication.  NUREG-1711  is  a 
compilation  of  existing  barriers  (defined 
as  those  physical  and/or  procedural 
controls  designed  to  limit  worker  and 
public  radiation  doses)  and  the 
currently  instituted  support  for  those 
barriers  (e.g.,  regulations,  license 
conditions,  good  practices).  NUREG- 
1712  simimarizes  the  responses  to  a 
survey  of  NRC  and  Agreement  State 
materials  licensing  and  inspection 
personnel  regarding  risks  associated 


with  the  use  of  nuclear  b3rproduct 
material. 

These  documents  are  for  public 
comment  and  do  not  communicate  NRC 
positions  on  how  any  particular  nuclear 
bjrproduct  material  system  may  be 
regulated  in  the  futiue.  The  documents 
are  being  distributed  for  comment  to 
encourage  public  participation  in 
developing  accurate  information  that 
will  be  used  in  assessing  risks 
associated  with  use  of  nuclear 
byproduct  material.  The  documents  will 
be  finalized  using  the  public  comments 
received. 

DATES:  The  comment  period  ends 
October  25, 1999.  Comments  received 
after  that  time  will  be  considered  if 
practicable. 

AOOftESSES:  Submit  written  comments 
to:  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Hand-deliver 
comments  to  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:15  a.m. 
and  4:30  p.m.  on  Federal  workdays. 
Comments  may  also  be  submitted 
through  the  Internet  by  addressing 
electronic  mail  to  dlml@nrc.gov. 

Those  considering  public  comment 
may  request  a  free  single  copy  of  draft 
NlJREG/CR-6642.  draft  NUREG-1711, 
and/or  draft  NUREG-1712  by  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Dr.  Dennis  Serig, 
Mail  Stop  TWFN  8-F-5,  Washington. 
DC  20555-0001.  Alternatively,  submit 
requests  through  the  Internet  by 
addressing  electronic  mail  to 
dis@nrc.gov.  Single  copies  of  draft 
NUREG/CR-6642.  draft  NUREG-1711. 
and  draft  NUREG-1712  are  also 
available  for  inspection  and/or  copjing 
for  a  fee  in  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower  . 
Level).  Washington,  DC  20555-0001. 

The  Presidential  Memorandum  dated 
June  1, 1998,  entitled,  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Federal  government's  writing  be  in 
plain  language.  NRC  requests  comments 
specifically  with  respect  to  the  clarity 
and  effectiveness  of  the  language  used 
in  these  documents.  These  comments 
should  also  be  sent  to  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Dennis  Serig,  Mail  Stop  TWFN  8-F-5, 
Division  of  Industrial  and  Medical 
Nuclear  Safety.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  telephone  (301) 
415-7901;  e-mail:  dis@nrc.gov. 


Electronic  Access 

Draft  NUREG/CR-6642  and  NUREG- 
1711  and  1712  are  available 
electronically  by  visiting  NRC's  Home 
Page  [http://www.nrc.gov/nTc/ 
nucmat.html). 

Dated  at  Rockville,  MD,  this  6th  day  of 
August,  1999. 

For  the  Nuclear  Regulatory  Cominission. 
Donald  A.  Cool. 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety.  NMSS. 
(FR  Doc.  9»-22028  Filed  8-24-99:  8:45  am] 
BIUINQ  CODE  TSSO-OI-P' 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retooae  No.  IC-23953;  Hie  No.  812-11602] 

The  Equitabia  LHa  Aaauranca  Soclaty 
of  tha  UnHad  Stataa,  at  aL 

August  19,  1999. 

AGENCY:  Seciuities  and  Exchange 

Commission  (the  "Commission"  or 

"Sec"). 

ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  26(b)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  approving  certain 
substitutions  of  securities,  and  pursuant 
to  Section  17(b)  of  the  1940  Act 
exempting  related  transactions  from 
Section  17(a)  of  the  1940  Act. 

Summary  of  Application:  Applicants 
request  an  order  to  permit  certain 
registered  unit  investment  trusts  to 
substitute  shares  of  EQ  Advisors  Trust, 
a  registered  open-end  investment 
company,  for  shares  of  The  Hudson 
River  Trust,  another  registered  open-end 
investment  company,  currently  held  by 
those  unit  investment  trusts,  and  to 
permit  certain  in-kind  redemptions  of 
portfolio  securities  in  connection  with 
the  substitutions. 

Applicants:  For  piuposes  of  the  order 
requested  pursuant  to  Section  26(b),  The 
Equitable  Life  Assurance  Society  of  the 
United  States  ("Equitable").  Separate 
Account  A  of  Equitable  ("SA  A"). 
Separate  Account  No.  301  of  Equitable 
( 'SA  301").  Separate  Account  No.  45  of 
Equitable  ("SA  45").  Separate  Account 
No.  49  of  Equitable  ("SA  49").  Separate 
Account  I  of  Equitable  ("SA  I"),  and 
Separate  Account  FP  of  Equitable  ("SA 
FP",  and  together  with  SA  A,  SA  301 
SA  45.  SA  49.  and  SA  I.  the  "Equitable 
Accounts")  (collectively,  the  "Section 
26  Applicants").  For  purposes  of  the 
order  pursuant  to  Section  17(b). 
Equitable,  the  Equitable  Accounts, 
Separate  Account  No.  51  of  Equitable 
("SA  51"),  and  Separate  Account  No.  65 


insuranc  *  an 
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of  Equiiable  ("SA  65"  and  together  with 
Equitable,  the  Equitable  Accounts,  and 
SA  51.  the  "Section  17  Applicants"). 

Filling  Date:  The  application  was  filed 
on  Apifil  30. 1999,  and  amended  and 
restate^  on  August  12. 1999. 

Heartig  or  Notification  Of  Hearing: 
An  orq^r  granting  the  application  will 
be  issiMd  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Secretary  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
reques^.1  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the 
Commission  by  5:30  p.m.  on  September 
13, 199^.  and  shoidd  be  accompanied 
by  proof  of  service  on  Applicants,  in  the 
form  of  en  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
shouldj  state  the  nature  of  the  writer's 
interes^^  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  nptified  of  a  hearing  may  request 
notifica^on  by  writing  to  the  Secretary 
of  the  Q0mmission. 
ADDRESSES:  Secretary,  Securities  and 
Exchanlge  Commission.  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549-0609. 
Applicants:  c/o  The  Equitable  Life 
Assura^e  Society  of  the  United  States, 
1290  AVjenue  of  the  Americas,  New 
York,  ^^w  York  10104,  Attn:  Mary  Joan 
Hoene.i^sq.,  Vice  President  and 
Counsel, 

FOR  FUrftHER  INFORMATION  CONTACT: 

Kevin  P.t  McEnery,  Senior  Counsel,  or 
Susan  M.  Olson,  Branch  Chief.  Office  of 
InsuranJQe  Products,  Division  of 
Investnl^nt  Management,  at  (202)  942- 
0670.      I 

SUPPLEIKNTARY  INFORMATION:  The 
followi|)c  is  a  summary  of  the 
application.  The  complete  application  is 
availab^  for  a  fee  from  the  SEC's  Public 
Referenqe  Branch,  450  Fifth  Street. 
N.W.,  Washington,  D.C.  20549-0102 
(tel.  (202)  942-8090). 

Applic4f  t's  Representations 

1.  Equitable  is  a  New  York  stock  life 
insuran^^  company  authorized  to  sell 
life  insi;  ijance  and  annuities- in  all  fifty 
states,  tli^  District  of  Coliunbia,  Puerto 
Rico,  and  the  Virgin  Islands.  Equitable 
is  the  ddiositor  and  sponsor  of  SA  A, 
301,  SA  45.  SA  49,  SA  I.  SA  FP,  SA  51 
and  SA  85,  each  a  segregated  asset 
account  i  of  Equitable. 

2.  Equitable  is  an  investment  adviser 
registerqd  imder  the  Investment 
Adviser^Act  of  1940  ("Advisers  Act"), 
as  amenqed.  and  a  wholly-owned 
subsidiaiiy  of  The  Equitable  Companies 
Incorpokted  ("ECI").  a  member  of  the 
global  App\  Group,  which  is  a  holding 
company  for  an  international  group  of 
insurance  and  related  financial  services 


companies.  Alliance  Capital 
Management  L.P.  ("Alliance"),  an 
investment  adviser  registered  under  the 
Advisers  Act,  is  a  majority-owned 
publicly  traded  subsidiary  of  ECI. 

3.  Each  of  SA  A.  SA  301,  SA  45,  SA 
49,  SA  I.  and  SA  FP  (collectively,  the 
"Equitable  Accounts")  is  registered  with 
the  Commission  under  the  1940  Act  as 
a  unit  investment  trust.  The  assets  of  the 
Equitable  Accounts  support  certain 
variable  annuity  contracts  or  variable 
life  insurance  policies  (collectively,  the 
"Contracts").  The  variable  annuity 
contracts  issued  by  Equitable  include 
flexible  premium  deferred  variable 
annuity  contracts  and  single  premimn 
immediate  variable  annuity  contracts. 
Some  of  the  variable  annuity  contracts 
are  issued  as  group  contracts,  while  the 
remaining  annuity  contracts  are  issued 
to  or  on  behalf  of  individuals.  The 
variable  life  insurance  policies  issued 
by  Equitable  include  flexible  premium, 
scheduled  premium  and  single 
premimn  individual  variable  life, 
second  to  die  and  corporate  variable  life 
policies. 

4.  The  Hudson  River  Trust  ("HRT")  is 
organized  as  a  Massachusetts  business 
trust.  It  is  registered  as  an  open-end 
management  investment  company 
under  the  1940  Act,  and  its  shares  are 
registered  imder  the  Securities  Act  of 
1933  (the  "Securities  Act")  on  Form  N- 
lA.  HRT  is  a  series  investment 
company,  as  defined  by  Rule  18f-2 
under  the  1940  Act,  and  currently  offers 
shares  of  14  separate  portfolios 
("Current  Funds"),  all  of  which  would 
be  involved  in  the  proposed 
substitutions.  HRT  sells  shares  to  the 
Equitable  Accoimts  to  serve  as  the 
investment  medium  for  the  Contracts. 
HRT  currently  offers  two  classes  of 
shares.  Class  lA  and  Class  IB  shares, 
which  differ  only  in  that  Class  IB  shares 
are  subject  to  a  distribution  plan 
adopted  and  administered  pursuant  to 
Rule  12b-l  under  the  1940  Act.  Each 
Current  Fund  is  advised  by  Alliance. 

5.  EQ  Advisors  Trust  ("EQAT")  is 
organized  as  a  Delaware  business  trust. 
It  is  registered  as  an  open-end 
management  investment  company 
under  the  1940  Act  and  its  shares  are 
registered  under  the  1933  Act  on  Form 
N-lA.  EQAT  is  a  series  investment 
company,  as  defined  by  Rule  18f-2 
under  the  1940  Act.  and  currently  offers 
25  separate  portfolios  of  shares.  EQAT 
sells  shares  to  the  Equitable  Accounts  in 
connection  with  the  Contracts,  i  EQAT 


'  An  Rxemptive  order  was  issued  by  the 
Commission  granting  exemptions  from  the  1940  Act 
to  permit  shares  of  EQAT  to  be  offered  to  separate 
accounts  of  affiliated  and  unaffiliated  insurance 
companies  that  offer  either  variable  life  insurance 
policies  or  annuity  contracts  ("EQAT  Shared 


currently  offers  two  classes  of  shares. 
Class  lA  and  Class  IB  shares,  which 
differ  only  in  that  Class  IB  shares  are 
subject  to  a  distribution  plan  adopted 
and  administered  pursuant  to  Rule  12b- 
1  under  the  1940  Act  In  connection 
with  the  proposed  substitutions.  EQAT 
has  filed  with  the  Commission  post- 
effective  amendment  No.  1 1  to  its 
registration  statement  in  order  to 
register  14  new  portfoUos  ("New 
Funds").  EQ  Financial  Consultants,  Inc. 
.("EQ  Financial"),  an  indirect  wholly- 
owned  subsidiary  of  Equitable,  serves  as 
investment  manager  of  each  of  the 
current  25  portfolios  of  EQAT  under  an 
investment  management  agreement 
between  EQAT  and  EQ  Financial.^  EQ 
Financial  is  an  investment  adviser 
registered  under  the  Advisers  Atl  and  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934,  as 
amended.  Pursuant  to  the  investment 
management  agreement,  the  investment 
manager  ("Manager")  is  responsible  for 
the  general  management  and 
administration  of  EQAT,  including 
selecting  the  investment  advisers  for 
each  of  EQAT's  portfolios  ("Advisers"), 
monitoring  their  investment  programs 
and  results,  reviewing  brokerage 
matters,  overseeing  compliance  issues, 
and  carrying  out  the  directives  of  the 
Board  of  Trustees.  Alliance  will  serve  as 
the  Adviser  to  each  of  the  New  Funds. 
EQAT  has  received  an  exemptive  order 
from  the  Commission  ("Multi-Manager 
Order")  that  permits  EQ  Financial,  or 
any  entity  controUing,  controlled  by,  or 
under  common  control  (within  the 
meaning  of  Section  2(a)(9)  of  the  1940 
Act)  with  EQ  Financial,  subject  to 
certain  conditions,  including  approval 
of  the  Board  of  Trustees  of  EQAT.  and 
without  the  approval  of  shareholders  to: 
(a)  employ  a  new  Adviser  or  Advisers 
for  any  portfolio  pursuant  to  the  terms 
of  a  new  Investment  Advisory 
Agreement,  in  each  case  either  as  a 
replacement  for  an  existing  Adviser  or 
as  an  additional  Adviser;  (b)  change  the 
terms  of  any  Investment  Advisory 
Agreement;  and  (c)  continue  the 
employment  of  an  existing  Adviser  on 
the  same  contract  terms  where  a 
contract  has  been  assigned  because  of  a 
change  of  control  of  the  Adviser. '  In 


Funding  Order").  See  EQ  Advisors  Trust. 
Investment  Company  Act  Rel.  Nos.  22651  (April  30. 
1997)  (order)  and  22B02  (April  4.  1997)  (notice). 

-  During  1909.  EQ  Financial  plans  to  change  its 
name  to  AXA  .  dvisors.  Inc.  On  July  12.  1999.  the 
Board  of  Trustees  of  EQAT  approved  a  transfer  of 
the  Investment  Management  Agreement  between 
EQAT  and  EQ  Fmancial  to  Equitable.  That  transfer 
of  the  Investment  >1anagement  Agreement  is 
exfiected  to  occur  prior  to  October  1.  1999. 

'  See  EQ  Advisors  Trust  and  EQ  Financial 
Consultants.  Inc.,  Investment  Company  Act  Rel. 
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such  circumstances.  Contract  owners 
would  receive  notice  of  any  such  action, 
including  information  concerning  any 
new  Adviser  that  normally  is  provided 
in  proxy  materials. 

6.  Each  of  the  Contracts  expressly 
reserve  to  the  Section  26(h)  Applicants 
the  right,  subject  to  compliance  with 
applicahle  law,  to  substitute  shares  of 
another  portfolio  for  shares  of  the 
Current  Fimds  held  by  the  Equitable 
Accounts.  The  prospectuses  describing 
the  Contracts  contain  appropriate 
disclosure  of  this  right. 

7.  Equitable,  on  its  own  behalf  and  on 
behalf  of  the  Equitable  Accoimts, 
proposes  to  substitute  securities  issued 
by  the  14  New  Funds  for  the  securities 
issued  by  the  14  Cmrent  Funds. 
Specifically,  Applicants  propose  to 


substitute:  (i)  Class  lA  Shares  of  each 
New  Fund  for  Class  lA  Shares  of  each 
Current  Fimd;  and  (ii)  Class  IB  Shares 
of  each  New  Fund  for  Class  IB  Shares 
of  each  Current  Fund.  The  Applicants 
represent  that  the  substitutions  are  part 
of  an  overall  business  plan  by  Equitable 
to  make  the  Contracts  more  competitive 
and  attractive  to  potential  customers 
and  Contract  owners  and  to  enable 
Equitable  to  more  efficiently  administer 
and  oversee  the  Contracts.  The  Section 
26  Applicants  state  that  it  is  their  belief 
that  die  substitutions  will:  (1)  facilitate 
Contract  owner  understanding  of  the 
underlying  investment  options  for  the 
Contracts  and  reduce  the  potential  for 
Contract  owners  to  be  confused  by  the 
two  separate  underlying  investment 
vehicles  (i.e.,  portfolios  of  HRT  and 


portfolios  of  EQAT)  that  are  used  to 
fund  the  Contracts;  (2)  reduce  the 
administrative  burden  of  maintaining 
two  separate  imderlying  investment 
companies  for  the  Contracts;  and  (3) 
consolidate  the  underlying  investment 
vehicles  in  EQAT. 

8.  The  Section  26(b)  Applicants 
represent  that  EQAT's  Manager  will 
serve  as  Manager  of  each  New  Fund  and 
that  Alliance  will  serve  as  Adviser  to 
each  New  Fund.  The  Applicants  also 
state  that  each  New  Fund  will  have 
investment  objectives,  investment 
strategies  and  anticipated  risks  that  are 
identical  in  all  material  respects  to  those 
of  the  corresponding  Current  Fund.  The 
investment  objectives  of  each  Current 
Fund  and  the  corresponding  New  Fund 
are  shown  helnw. 


Current  portfolio 


Alliance  Aggressive 

Stock. 
AlliarK»  Balanced  ... 


Alliance  Common 

Slock. 
Alliance  Conservative 

Investors. 

Alliarice  Equity  Index  . 


Alliance  Gk)bal  

Alliarx»  Growth  and  In- 
come. 


Alliance  Growth  Inves- 
tors. 

Alliance  High  YiekJ  


Alliarwe  Intemtediate 
Government  Securi- 
ties. 


Alliance  International 


Alliance  Morwy  Market 


Alliance  Quality  Bond 


Investment  objective 


Seeks  to  achieve  long-term  growth  of  capital 

Seeks  to  achieve  a  high  return  through  both 
appreciation  of  capital  and  current  income. 

Seeks  long-term  growth  of  its  capital  and  in- 
crease in  income. 

Seeks  to  achieve  a  Ngh  total  return  without, 
in  ttie  opinkm  of  the  Adviser,  undue  risk  to 
principal. 

Seeks  a  total  retum  before  expenses  that  ap- 
proximates ttie  total  return  performance  of 
the  S&P  500  index,  including  reinvestment 
of  divklends,  at  a  risk  level  consistent  with 
that  of  the  S&P  500  Index. 

Seeks  k>ng-term  growth  of  capital  

Seeks  to  provkle  a  high  total  retum  through  a 
combinatk>n  of  current  income  and  capital 
appreciatkxi  by  investing  primarily  In  in- 
come-producing common  stocks  and  secu- 
rities convertit>le  into  common  stocks. 

Seeks  to  achieve  the  highest  total  retum  con- 
sistent with  the  Adviser's  determinatkx)  of 
reasonable  risk. 

Seeks  to  achieve  a  high  return  t>y  maximizing 
current  income  and,  to  the  extent  con- 
sistent with  that  objective,  capital  apprecia- 
tk>n. 

Seeks  to  achieve  high  current  income  con- 
sistent with  relative  stability  of  principal 
through  investment  primarily  in  debt  securi- 
ties issued  or  guaranteed  as  a  principal 
and  interest  by  the  U.S.  Govemment  or  its 
agerKies  or  instrumentalities. 

Seeks  to  achieve  long-term  growth  of  capital 
by  investing  primarily  in  a  diversified  port- 
folio of  equity  securities  selected  principally 
to  pemiit  participation  In  rK)n-U.S.  compa- 
nies with  prospects  for  growth. 

Seeks  to  obtain  a  high  level  of  current  in- 
come, presen/e  Its  assets  and  maintain  li- 
quidity. 

Seeks  to  achieve  high  current  income  con- 
sistent with  presen/ation  of  capital  by  In- 
vesting primarily  in  investment  grade  fixed 
income  securities. 


New  portfolio 


Alliance  Aggressive 

Stock. 
Alliance  Balanced  ... 


Alliance  Common 

Stock. 
Alliance  Consen/ative 

Investors. 

Alliance  Equity  Index  . 


Alliance  Gk)bal  

Alliance  Growth  arxl 
Income. 


Alliance  Growth  Inves- 
tors. 

Alliance  High  YieM  


Alliarx:e  Intermediate 
Govemment  Securi- 
ties. 


Alliance  International 


AlliarKe  Money  Market 


Alliance  Quality  Bond 


Nos.  23128  (April  24.  1998)  (order)  and  23093 
(March  30,  1998)  (notice).  Before  a  New  Fund  may 
rely  on  the  Multi-Manager  Order,  the  operation  of 
that  New  Fund  as  a  multi-manager  fund,  as 


described  in  the  application  for  the  Multi-Manager 
Order.will  be  approved,  following  the  substitutions 
proposed  in  the  application,  by  a  majority  of  that 
New  Fund's  outstanding  voting  securities  in  a 


Investment  objective 


Seeks  to  achieve  long-term  gn>wth  of  capital. 

Seeks  to  achieve  a  high  retum  through  both 
appreciation  of  capital  and  current  income. 

Seeks  long-term  growth  of  its  capital  and  In- 
crease in  Income. 

Seeks  to  achieve  a  high  total  retum  without, 
in  the  opinkxi  of  the  Adviser,  undue  risk  to 
principal. 

Seeks  a  total  retum  before  expenses  that  ap- 
proximates the  total  retum  performance  of 
the  S&P  500  Index,  including  reinvestment 
of  divklends,  at  a  risk  level  consistent  with 
that  of  the  S&P  500  Index. 

Seeks  long-term  growth  of  capital. 

Seeks  to  provkle  a  high  total  retum  through  a 
combinatkxi  of  current  income  and  capital 
appreciation  by  investing  primarily  in  in- 
come-producing common  stocks  and  secu- 
rities convertible  Into  common  stocks. 

Seeks  to  achieve  the  highest  total  retum  con- 
sistent with  the  Adviser's  determinatkm  of 
reasonable  risk. 

Seeks  to  achieve  a  high  retum  by  maximizing 
current  income  and,  to  the  extent  con- 
sistent with  that  otijective.  capital  apprecia- 
tion. 

Seeks  to  achieve  high  current  income  con- 
sistent with  relative  stability  of  principal 
through  investment  primarily  in  debt  securi- 
ties issued  or  guaranteed  as  to  prirwipal 
and  interest  by  the  U.S.  Govemment  or  its 
agerKies  or  Instrumentalities. 

Seeks  to  achieve  long-term  growth  of  capital 
by  Investing  primarily  in  a  diversified  pqrt- 
folio  of  equity  securities  selected  principally 
to  permit  participation  in  non-U.S.  compa- 
nies with  prospects  for  growth. 

Seeks  to  obtain  a  high  level  of  current  In- 
come, preserve  its  assets  and  maintain  li- 
quidity. 

Seeks  to  achieve  high  current  income  con- 
sistent with  preservation  of  capital  by  in- 
vesting primarily  in  Investment  grade  fixed 
income  securities. 


maimer  consistent  with  the  EQAT  Shared  Funding 
Order. 


Currer  m  I  func 


through  both 
rent  income, 
apital  and  in- 

stum  without, 
undue  risk  to 

nses  that  ap- 
trformance  of 
reinvestment 
>nsistent  with 


ly  maximizing 

extent  con- 

lital  apprecia- 


income  con- 
capital  by  in- 
it  grade  fixed 


CuiK  t  !t  portfolio 


Alliance 
Growtii 


E  mall  Cap 


Federal  Regigter/Vol.  64,  No.  164 /Wednesday,  Augxist  25,  1999 /Notices 


46459 


Investment  objective 


Seeks  to  achieve  long-term  growth  of  capital 


New  F>ortfolio 


Alliance  Small  Cap 
Growth. 


Investment  objective 


Seeks  to  achieve  long-term  growth  of  capital. 


9.  Th }  Section  26(b)  Applicants  state 
that  it  iis  expected  that:  (i)  the 
manage  d lent  fees  (i.e.,  the  totals 
manageqient  fees  and  investment 
advisory)  fees  paid  to  the  Manager  and 
the  Adviser)  vdth  respect  to  each  New 
Fund  wi  1  be  the  same  as  the 
management  fees  currently  applicable  to 
the  con^ponding  Current  Funds;  and 
(ii)  therp  may  be  a  slight  increase  in  the 


total  expense  ratios  of  each  of  the  New 
Funds  as  compared  to  those  of  the 
Current  Funds.  The  Applicants  also 
represent  that  the  charts  below  show:  (i) 
the  management  fees  and  total  expenses 
for  Class  lA  and  Class  IB  shares  of  each 
of  the  Current  Funds  for  the  year  ending 
December  31, 1998;  and  (ii)  the 
estimated  management  fees  and  total 
expenses  of  Class  lA  and  Class  IB  shares 

Class  IA  Shares 

(Year  ending  December  31,  1998,  pro  fomia] 


of  each  of  the  New  Fimds  following  the 
proposed  substitutions.  Estimated 
management  fees  and  total  expenses  of 
.  the  Class  IA  and  Class  IB  shares  of  each 
of  the  New  Fimds  are  presented  on  a  pro 
forma  basis  and  are  based  updii  the 
audited  financial  statements  of  HRT  for 
the  year  ending  December  31, 1998. 


Alliance  Aggressive  Stock  

Alliance  Balanced  

Alliance  Common  Stock 

Alliance  Conservative  Investors 

Alliance  Equity  Index 

Alliance  Global  

Alliance  Gt'owth  and  Income 

Alliance  Growth  Investors 

Alliance  High  Yield  

Alliance    Intermediate    Government 
Securities. 

Alliance  Ihlemational 

Alliance  litoney  Market  ,. 

Alliance  Quality  Bond 

Alliance  Small  Cap  Growth 


Advisory  fees 
(as  percentage 
of  average 
daily  net  as- 
sets) 


0.54 
0.41 
0.36 
0.48 
0.31 
0.64 
0.55 
0.51 
0.60 
0.50 

0.90 
0.35 
0.53 
0.90 


Total  ex- 
penses (as 
percentage  of 
average  daily 
net  assets) 


0.58 
0.45 
0.39 
0.53 
0.34 
0.71 
0.58 
0.55 
0.63 
0.55 

1.06 
0.37 
0.57 
0.96 


New  fund 


Alliance  Aggressive  Stock 

Alliance  Balanced 

Alliance  Common  Stock 

Alliance  Consen/ative  Investors 

Alliance  Equity  Index 

Alliance  Global  

Alliance  Growth  and  Income 

Alliance  Growth  Investors  

Alliance  High  Yield  

Alliance    Intermadiate    Government 
Securities. 

Alliance  Intemational  

Alliance  Money  Martlet 

Alliance  Quality  Bond 

Alliance  Small  Cap  Growth  


Management 
&  acK-isory 
fees  <as  per- 
centage of  av- 
erage daily  net 
assets) 


0.54 
0.41 
0.36 
6.48 
0.31 
0.64 
0.55 
0.51 
0.60 
0.50 

0.90 
0.35 
0.53 
0.90 


Total  ex- 
penses (as 
percentage  of 
average  daily 

net  assets 


0.57 
0.46 
0.40 
0.54 
0.3S 
0.72 
0.59 
0.56 
0.64 
0.56 

1.07- 
0.38 
0.58 
0.97 


Currer  <  I  fund 


Class  IB  Shares 

(Year  ending  December  31,  1998,  Pro  Forma] 


Alliance  Adgressive 

stock.  IT 
Alliance  Q^lanced 
Alliance  Common 

Stock.     1    ; 

Alliance  O^nserv- 
ative  Investors. 

Alliance  Bquity 
Index. 

Alliance  Qlbbal. 

Alliance  Qibwth 
and  Income. 

Alliance  Gnowth  In- 
vestors. 

Alliance  High  Yiekj 

Alliance  Inter- 
mediate Govern- 
ment Seturities. 

Alliance  Ir^t^r- 
nationat 


Advisory  fees 
(as  percentage 
of  average 
daily  net  as- 
sets) 


12b-1  fees 
(percent) 


0.54 

0.41 
0.36 

0.48 

0.31 

0.64 
0.55 

0.51 

0.60 
0.50 

0.90 


0.25 

0.25 
0.25 

0.25 

0.25 

0.25 
0.25 

0.25 

0.25 
0.25 

0.25 


Total  ex- 
penses (as 
percentage  of 
average  daily 
net  assets) 


New  fund 


0.82 

0.70 
0.64 

0.78 

0.59 

0.96 
0.83 

0.80 

0.88 
0.80 


1.31 


Alliance  Aggres- 
sive Stock. 

Alliance  Balanced 

Alliance  Common 
Stock. 

Alliance  Conserv- 
ative Investors. 

Alliance  Equity 
Index. 

Alliance  Global. 

Alliance  Growth 
and  Income. 

Alliance  Growth  In- 
vestors. 

Alliance  High  Yiekl 

Alliance  Inter- 
mediate Govern- 
ment Securities. 

Alliance  Inter- 
national. 


Management 
&  advisory 
fees  (as  per- 
centage of  av- 
erage daily  net 
assets) 


0.54 

0.41 
0.36 

0.48 

0.31 

0.64 
0.55 

0.51 

0.60 
0.50 

0.90 


12b-1  fees 


0.25 

0.25 
0.25 

0.25 

0.25 

0.25 
0.25 

0.25 

0.25 
025 

0.25 


Total  ex- 
penses (as 
percentage  of 
average  daily 
net  assets) 


0.82 

0.71 
0.65 

0.79 

060 

0.97 
0.84 

0.81 

0.89 

0.81 

1.32 
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Class  IB  Shares— Continued 

[Year  ending  December  31,  1998,  Pro  Forma] 


Currend  fund 

Advisory  fees 
(as  percentage 
of  average 
daily  net  as- 
sets) 

12t>-1  fees 
(percent) 

Total  ex- 
penses (as 
percentage  of 
average  daily 
net  assets) 

(Slew  fund 

Management 
&  advisory 
fees  (as  per- 
centage of  av- 
erage daily  net 
assets) 

I2t>-1  fees 

Total  ex- 
penses (as 
percentage  of 
average  daily 
net  assets) 

Alliance  Money 

Market. 
Alliance  Quality 

Bond. 
Alliance  Small  Cap 

Growth. 

0.35 
0.53 
0.90 

0.25 
0.25 
0.25 

0.62 
0.81 
1.20 

Alliance  Money 

Market. 
Alliance  Quality 

Bond. 
Alliance  Small  Cap 

Growtfi. 

0.35 
0.53 
0.90 

0.25 
0.25 
0.25 

0.63 
0.82 
1.21 

10.  The  Section  26  Applicants  state 
that  they  have  filed  with  the 
Commission  prospectuses  or  prospectus 
supplements  that  describe  the  proposed 
substitutions.  The  Section  26 
Applicants  have  sent  the  appropriate 
prospectus  or  supplement  (or  other 
notice,  in  the  case  of  Contracts  no  longer 
actively  marketed  and  for  which  there 
are  a  relatively  small  number  of  existing 
Contract  owners  ("Inactive 
Contracts"))''  containing  this  disclosure 
to  all  existing  and  new  Contract  owners 
and  participants.  Such  disclosure 
described  each  of  the  New  Fimds, 
identified  each  Current  Fund  that  is 
being  replaced,  and  disclosed  the 
impact  of  the  substitutions  on  fees  and 
expenses  at  the  underlying  fund  level. 
In  addition,  management  and  counsel 
for  EQAT  have  filed  with  the 
Commission  a  post-effective  amendment 
to  the  current  registration  statement  of 
EQAT  on  Form  N-lA  in  order  to 
register  the  14  New  Funds  under  the 
1940  Act  and  to  register  shares  in  each 
New  Fimd  under  the  1933  Act. 
Applicants  state  that  on  or  about  August 
30, 1999,  all  existing  Contract  owners 
and  participants  wiU  be  sent  an 
additional  Contract  prospectus  or 
supplement  thereto  (or  other  notice  in 
the  case  of  Inactive  Contracts)  that 
notifies  them  of  the  fact  that  the 
application  has  been  noticed.  Together 
with  this  disclosure.  Applicants  state 
that  all  existing  Contract  owners  and 
participants  also  will  be  sent  a 
prospectus  for  each  of  the  New  Fimds 
into  which  their  Current  Fxmds  will  be 
substituted.  New  purchasers  of 


*  Applicants  state  that  in  reliance  on  the  relief 
provided  in  Great-West  Life  Insurance  Company 
(pub.  avail.  Oct.  23, 1990)  ('Great-West')  and  in 
"The  Equitable  Life  Assurance  Society  of  the  United 
States  (pub.  avail.  Oct.  4.  1990)  ["The  Equitable"]. 
certain  information  about  Inactive  Contracts,  the 
relevant  Equitable  Account,  and  the  underlying 
fund  are  provided  to  Inactive  Contract  owners  in 
lieu  of  filing  post-effective  amendments  to  the 
registration  statements  relating  to  those  Inactive 
Contracts  or  delivering  updated  prospectuses  to 
those  Contract  owners. 


Contracts  will  be  provided  with  the 
Contract  prospectuses  or  supplements 
containing  disclosure  that  the 
application  has  been  noticed,  as  well  as 
a  prospectus  for  each  of  such  New 
Funds.  These  Contract  prospectuses/ 
supplements  and  New  Fund 
prospectuses  will  be  delivered  to 
purchasers  of  new  Contracts  in 
accordance  with  all  applicable  legal 
requirements.  Confirmation  of  the 
substitutions  will  be  sent  to  affected 
Contract  owners  and  participants  within 
five  days  after  the  substitutions  are 
effected. 

11.  Applicants  state  that  the 
substitutions  will  be  effected  by 
redeeming  shares  of  the  Current  Funds 
on  the  date  the  substitutions  will  take 
place  ("Substitution  Date")  at  net  asset 
value  and  using  the  proceeds  to 
purchase  shares  of  the  New  Funds  at  net 
asset  value  on  the  same  date.  No  transfer 
or  similar  charges  will  be  imposed  and, 
on  the  Substitution  Date,  all  Contract 
values  will  remain  unchanged  and  fully 
invested.  The  Applicants  expect  that  the 
substitutions  will  be  effected  by 
redeeming  the  shares  of  each  Current 
Fluid  in-kind.  Those  assets  will  then  be 
contributed  in-kind  to  the 
corresponding  New  Fund  to  piu'chase 
shares  of  that  New  Fund.  Redemptions 
and  contributions  in-kind  ("In-Kind 
Transactions")  will  reduce  the 
brokerage  costs  that  otherwise  would  be 
incurred  and  will  ensure  that  Contract 
values  remain  fully  invested.  In-kind 
redemptions  and  contributions  will  be 
done  in  a  maimer  consistent  with  the 
investment  objectives,  policies  and 
diversification  requirements  of  each 
corresponding  New  Fund.  The  Manager 
of  each  New  Fimd  will  review  the  in- 
kind  transactions  to  assure  that  the 
assets  are  suitable  for  the  New  Fund.  All 
assets  subject  to  in-kind  redemption  and 
purchase  will  be  valued  based  on  the 
normal  valuation  procedures  of  the 
redeeming  and  piut:hasing  Funds,  as  set 
forth  in  the  HRT  and  EQAt  registration 
statements. 


12.  The  significant  terms  of  the 
substitutions  describe  above  include: 

a.  The  New  Funds  have  investment 
objectives,  investment  strategies,  and 
anticipated  risks  that  are  identical  in  all 
material  respects  to  those  of  the  Current 
Funds.  In  this  regard,  the  Section  26 
Applicants  note  that  the  New  Funds 
will  continue  to  employ  the  same 
portfolio  managers  currently  employed 
by  the  Current  Funds  and  are  intended 
to  mirror  the  investment  options 
provided  by  the  Current  Funds. 

b.  The  fees  and  expenses  of  the  New 
Funds  will  in  all  cases  be  substantially 
similar  to  those  of  the  Current  Funds, 
assuming  that  the  asset  levels  of  the 
New  Fimds  do  not  decrease 
significantly  fi^m  the  Current  Funds' 
present  asset  levels.  Again,  the  Section 
26  Applicants  note  in  this  regard  that 
given  the  substantial  similarity  of  the 
Current  Funds  and  the  New  Funds, 
Applicants  do  not  expect  there  to  be  a 
reduction  in  the  asset  levels  of  the  New 
Funds  as  a  result  of  the  proposed 
substitutions. 

c.  Contract  owners  and  participants 
may  transfer  assets  from  the  Current  or 
New  Funds  to  another  investment 
option  available  under  their  Contract 
without  the  imposition  of  any  fee, 
charge,  or  other  penalty  that  might 
otherwise  be  imposed  fi'om  the  date  of 
the  initial  notice  through  a  date  at  least 
thirty  days  following  the  Substitution 
Date. 

d.  The  substitutions,  in  all  cases,  will 
be  effected  at  the  net  asset  value  of  the 
respective  shares  of  the  Current  Fund 
and  the  corresponding  New  Fund  in 
conformity  with  Section  22(c)  of  the 
1940  Act  and  Rule  22c-l  thereunder, 
without  the  imposition  of  any  transfer 
or  similar  charge  by  the  Section  26 
Applicants,  and  with  no  change  in  the 
amount  of  any  Contract  owner's  or 
participant's  Contract  value  or  in  the 
dollar  value  of  his  or  her  investment  in 
such  Contract. 

e.  Contract  owners  and  participants 
will  not  incur  any  fees  or  charges  as  a 
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result  o '  the  proposed  substitutions,  nor 
will  tbejif  rights  or  Eqmtable's 
obligati  ybs  under  the  Contracts  be 
altered  n  any  way.  Equitable  will  bear 
all  expe  t^es  incurred  in  connection 
with  tlu  ^proposed  substitutions  and 
related  ^ings  and  notices,  including 
legal,  agooimting  and  other  fees  and 
expenses.  The  proposed  substitutions 
will  not'  Cause  the  contract  fees  and 
charges  tmrrently  being  paid  by  existing 
Contract  owners  to  be  greater  after  the 
proposed  substitutions  than  before  the 
proposejd  substitutions. 

f.  Redamptions  in-kind  and 
contribwons  in-kind  will  be  done  in  a 
manner  {(Consistent  with  the  investment 
objectives,  polices  and  diversification 
requireijiients  of  the  applicable  Current 
and  Newj  Funds,  and  the  Manager  will 
review  in-kind  transactions  to  assure 
that  the  Insets  are  suitable  for  the  New 
Fund.  Consistent  with  Rule  17a-7(d) 
under  th^  1940  Act,  no  brokerage 
commisHons,  fees  (except  customary 
transfer  ifees)  or  other  remuneration  will 
be  paid  in  connection  with  the  in-kind 
transacti(|ns. 

g.  The!  Substitutions  will  not  be 
coimtedjas  new  investment  selections  in 
determimng  the  limit,  if  any,  on  the 
total  niuttber  of  funds  that  Contract 
owners  atid  participants  can  select 
during  tlie  life  of  a  Contract. 

h.  The  substitutions  will  not  alter  in 
any  wayj^he  annuity  or  life  benefits,  tax 
benefits  or  any  contractual  obligations 
of  the  Seqtion  26  Applicants  under  the 
Contract$i 

i.  Conuact  owners  and  participants 
may  witUlraw  amounts  imder  the 
Contract^!  or  terminate  their  interest  in 
a  Contrap,  under  the  conditions  that 
currently  jexist,  including  pajnnent  of 
emy  applicable  withdrawal  or  surrender 
charge.   1 1 

j.  Con^ct  owners  and  participants 
affected  py  the  substitutions  will  be  sent 
written  qonfirmation  of  the  substitutions 
that  idenrtify  each  substitution  made  on 
behalf  of!  that  Contract  owner  or 
participalot  within  five  days  following 
the  Substation  Date. 

k.  Befqoe  a  New  Fund  may  rely  on  the 
Multi-M^tiager  Order,  the  operation  of 
that  New  Fund  as  a  multi-manager  fund, 
as  described  in  the  application  for  the 
Multi-Meager  Order,  will  be  approved, 
following  tthe  substitutions  proposed 
herein,  bW  a  majority  of  that  New  Fund's 
outstanding  voting  securities  in  a 
manner  qonsistent  with  the  EQAT 
Shared  Filnding  Order. 

13.  The  Section  26(b)  Applicants  state 
that  they  will  not  complete  the 
substitut|(^ns  as  described  in  the 
applicatibti  unless  all  of  the  following 
conditions  are  met: 


a.  The  Commission  will  have  issued 
an  order  approving  the  substitutions 
under  Section  26(b)  of  the  1940  Act. 

b.  The  Commission  will  have  issued 
an  order  exempting  the  in-kind 
transactions  from  the  provisions  of 
Section  17(a)  of  the  1940  Act,  to  the 
extent  necessary  to  carry  out  the 
substitutions  as  described  herein. 

c.  The  amendments  to  the  registration 
statements  for  the  Contracts  describing 
the  substitutions  shall  have  become 
effective. 

d.  The  amendments  to  the  registration 
statement  for  EQAT  adding  the  14  New 
Funds  shall  have  become  effective. 

e.  Each  Contract  owner  or  participant 
will  have  been  mailed  effective 
prospectuses  with  respect  to  the  New 
Funds  and  the  effective  amended/ 
supplemented  prospectus  for  the 
applicable  Contracts  (or  other  notice  in 
the  case  of  Inactive  Contracts)  s  at  least 
thirty  days  prior  to  the  Substitution  Date 
(Applicants  state  that  Contract  owners 
and  participants  were  sent  initial 
disclosure  of  the  proposed  substitutions 
following  the  initial  filing  of  this 
application).  In  addition,  in  conjunction 
with  this  mailing,  at  least  thirty  days 
prior  to  the  Substitution  Date,  each 
Contract  owner  or  participant  will  have 
been  sent  a  notice  that  describes  the 
terms  of  the  proposed  substitutions  and 
Contract  owners'  and  participants' 
rights  in  connection  with  them. 

f.  The  Section  26  Applicants  will  have 
satisfied  themselves,  based  on  advice  of 
counsel  familiar  with  insurance  laws, 
that  the  Contracts  allow  the  substitution 
of  portfolios  as  described  in  the 
application,  and  that  the  transactions 
can  be  consummated  as  described 
therein  under  applicable  insurance  laws 
and  under  the  various  Contracts. 

g.  The  Section  26  Applicants  will 
have  complied  with  any  regulatory 
requirements  they  believe  are  necessary 
to  complete  the  transactions  in  each 
jiu'isdiction  where  the  Contracts-are 
qualified  for  sale. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  1940  Act 
provides  that  it  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 


5  The  Section  26  Applicants  state  that  they  have 
sent  and  will  continue  to  send  Inactive  Contract 
owners  all  relevant  information  about  the  proposed 
substitutions  in  accordance  with  the  lemis  of  Great- 
West  and  The  Equitable.  Applicants  state  that  the 
substance  of  the  disclosures  about  the  substitutions 
that  they  will  make  to  owners  of  Inactive  Contracts 
will  be  essentially  identical  to  the  disclosures  about 
the  substitutions  that  they  make  to  owners  of  all 
other  outstanding  Contracts.  Applicants  state  that 
certain  of  these  disclosures  already  have  been 
delivered  and  that  all  such  further  disclosures  will 
be  sent  at  approximately  the  same  time  to  owners 
of  Inactive  Contracts  as  to  all  other  owners  of 
outstanding  Contracts. 


unit  investment  trust  holding  the 
security  of  a  single  issuer  to  substitute 
another  security  for  such  seciuity  unless 
the  Commission  shall  have  approved 
such  substitution.  Section  26(b)  further 
provides  that  the  Commission  shall 
issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  1940  Act. 

2.  The  Section  26  Applicants  submit 
that  the  Contracts  expressly  reserve  to 
the  Applicants  the  right,  subject  to 
compliance  with  applicable  law,  to 
substitute  shares  of  another  portJfolio  for 
shares  of  the  Ciurent  Fimds  held  by  the 
Equitable  Accounts,  and  that 
appropriate  di.srlosure  of  this  right  is 
contained  in  the  prospectuses 
describing  the  Contracts.  The 
Applicants  assert  that  they  have 
reserved  this  right  of  substitution  both 
to  protect  themselves  and  their  Contract 
owners  in  situations  where  either  might 
be  harmed  by  events  affecting  the  issuer 
of  the  securities  held  by  a  Separate 
Account  and  to  preserve  the 
opportunity  to  replace  such  shares 
where  a  substitution  could  benefit  the 
Contract  owners. 

3.  The  Section  26  Applicants 
maintain  that  the  proposed  substitutions 
protect  the  Contract  owners  who  have 
allocated  Contract  value  to  the  Current 
Ftmds  by:  (1)  providing  an  underlying 
investment  option  that  is  substantially 
similar  in  all  material  aspects  to  the 
current  investment  option;  and  (2) 
providing  such  Contract  owners  with 
simpler  and  more  focused  disclosing 
documents. 

4.  The  Section  26  Applicants  submit 
that  the  proposed  substitutions  meet  the 
standards  that  the  Commission  and  its 
staff  generally  have  applied  to  other 
substitutions  that  have  been  approved. 
In  addition,  the  Applicants  contend  that 
none  ofthe  proposed  substitutions  is 
the  type  of  substitution  that  Section 
26(b)  was  designed  to  prevent.  Unlike 
traditional  unit  investment  trusts,  the    ' 
Contracts  provide  each  Contract  owner 
with  the  right  to  exercise  his  own 
judgment  and  transfer  Contract  values 
into  any  other  available  variable  and/or 
fixed  investment  options.  Additionally, 
Applicants  state  that  the  proposed 
substitutions  will  not.  in  any  manner, 
reduce  the  number,  nature  or  quality  of 
the  available  investment  options.  The 
Applicants  assert  that  the  Contract 
owners  will  be  offered  the  opportunity 
to  transfer  amoimts  out  of  the  affected 
subaccounts  without  any  cost  or  penalty 
that  may  otherwise  have  been  imposed 
imtil  thirty  days  after  the  Substitution 
Date.  For  these  reasons,  the  Applicants 
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maintain  that  the  proposed  substitutions 
will  not  result  in  the  type  of  forced 
redemptions  that  Section  26(b)  was 
designed  to  prevent. 

5.  The  Section  26  Applicants  further 
submit  that  the  proposed  substitutions 
also  are  imlike  the  type  of  substitution 
that  Section  26(b)  was  designed  to 
prevent  in  that  by  purchasing  a 
Contract.  Ck)ntract  owners  and 
participants  select  much  more  than  a 
particular  underlying  fund  in  which  to 
invest.  The  Contract  owners  also  select 
the  specific  type  of  insurance  coverage 
offered  under  the  Contract,  as  well  as 
other  rights  and  privileges  set  forth  in 
the  Contract.  The  Applicants  state  that, 
in  choosing  to  buy  a  Contract,  the 
Contract  owner  also  may  have 
considered  Eqiutable's  size,  financial 
condition,  and  reputation  for  service, 
and  that  none  of  those  considerations 
and  factors  will  change  as  a  result  of  the 
proposed  substitutions. 

6.  The  Section  26  Applicants  submit 
that,  for  all  reasons  stated  above,  the 
proposed  substitutions  are  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

7.  Section  17(a)(1)  of  the  1940  Act,  in 
relevant  part,  prohibits  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  person,  acting  as  principal,  from 
knowingly  selling  any  security  or  other 
property  to  such  registered  investment 
company.  Section  17(a)(2)  of  the  1940 
Act  prohibits  such  affiliated  persons 
from  knowingly  purchasing  any  security 
or  other  property  from  such  registered 
investment  company. 

8.  Section  17(b)  of  the  1940  Act 
Authorizes  the  Conunission  to  issuia  an 
order  exempting  a  proposed  transaction 
from  Section  17(a)  if:  (a)  the  terms  of  the 
proposed  transaction  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 

9.  The  Section  17  Applicants  submit 
that  each  of  the  Current  Fluids  may  be 
deemed  to  be  an  affiliated  person  of  an 
affiliated  person  (Equitable  or  the 
'^Equitable  Separate  Accounts)  of  the 
New  Funds,  and  vice  versa.  In  addition, 
each  of  the  Current  Fimds  and  each  of 
the  New  Fimds  may  be  deemed  to  be 
under  the  common  control  of  Equitable 
or  the  Equitable  Separate  Accoimts  and, 
therefore,  to  be  affiliated  persons  of  each 
other.  If  viewed  as  such,  the  proposed 
In-Kind  Transactions  may  be  deemed  to 


contravene  Section  17(a)  due  to  the 
affiliated  status  of  the  participants. 

10.  The  Section  17  Applicants 
maintain  that  the  terms  of  the  proposed 
substitutions,  including  the 
consideration  to  be  paid  and  received, 
are  reasonable,  fair,  and  do  not  involve 
overreaching  because:  (1)  the 
transactions  will  not  adversely  affect  or 
dilute  the  interests  of  Contract  owners 
and  participants;  (2)  with  respect  to 
those  seciuities  for  which  market 
quotations  are  readily  available,  the 
transactions  will  comply  with  the 
conditions  set  forth  in  Rule  17a-7,  other 
than  the  requirement  relating  to  cash 
consideration:  and  (3)  with  respect  to 
those  securities  for  which  market 
quotations  are  not  readily  available,  the 
transactions  will  b«  effected  in 
accordance  with  each  Fund's  normal 
valuation  procedures,  as  set  forth  in  the 
HRT  and  EQAT  registration  statements. 
The  Applicants  assert  that  the  In-Kind 
Transactions  will  be  effected  at  the 
respective  net  asset  values  of  the 
Current  Funds  and  the  New  Funds  and 
that,  after  the  proposed  In-Kind 
Transactions,  the  value  of  an  Equitable 
Separate  Accoimt's  investment  in  the 
New  Funds  will  equal  the  value  of  its 
investment  in  the  Current  Fimds  before 
the  In-Kind  Transactions.  The 
Applicants  further  maintain  that  none  of 
the  parties  will  be  in  a  position  to 
"dump"  undesirable  securities  on  either 
the  Ciurent  or  New  Funds  or  to  transfer 
desirable  securities  to  other  advisory 
clients  because  virtually  all  of  the 
portfolio  securities  of  each  of  the 
Current  Fimds  will  be  transferred  to  the 
corresponding  New  Fund,  and  the 
portfolio  securities  were  selected  and 
retained,  or  will  be  selected  between  the 
date  of  the  amended  and  restated 
application  and  the  Substitution  Date, 
without  regard  to  the  proposed  In-Kind 
Transactions. 

11.  The  Section  17  Applicants  submit 
that  the  proposed  redemption  of  shares 
of  the  Current  Funds  will  be  consistent 
with  the  investment  policies  of  HRT  and 
the  Current  Funds  provided  that  the 
shares  are  redeemed  at  their  net  asset 
value  in  conformity  with  Rule  22c-l 
under  the  1940  Act.  The  Applicants  also 
submit  that  the  proposed  sale  of  shares 
of  the  New  Funds  for  investment 
securities  is  consistent  with  the 
investment  policy  of  EQAT  and  will  be 
consistent  with  the  investment  policy  of 
each  of  the  New  Funds  provided  that: 
(1)  the  shares  are  sold  at  their  net  asset 
value;  and  (2)  the  investment  securities 
are  of  the  type  and  quality  that  each  of 
the  New  Funds  could  have  acquired, 
respectively,  with  the  proceeds  from  the 
sale  of  its  shares  had  the  shares  been 
sold  for  cash.  The  Applicants  assert  that 


the  second  of  these  conditions  is  met 
because  for  the  proposed  In-Kind 
Transactions:  (1)  the  New  Funds  are 
substantially  similar  to  the  Current 
Funds;  (2)  the  Adviser  for  the  New 
Funds  will  be  the  same  as  the  current 
investment  adviser  for  the 
corresponding  Current  Funds;  and  (3) 
the  Adviser  will  have  retained  or 
selected  each  portfolio  security  for  the 
corresponding  Current  Fund  without 
regard  to  the  proposed  In-Kind 
Transaction. 

12.  The  Section  17  Applicants  assert 
that  the  proposed  In-Kind  Transactions 
are  consistent  with  the  general  purposes 
of  the  1940  Act  as  stated  in  the  Findings 
and  Declaration  of  Policy  in  Section  1 
of  the  1940  Act  and  do  not  present  any 
conditions  or  abuses  that  the  1940  Act 
was  designed  to  prevent. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
siunmarized  above,  the  requested  order 
approving  the  substitutions  and  related 
transactions  involving  the  In-Kind 
Transactions  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-22022  Filed  8-24-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«l.  No.  IC-23954;  812-11588] 

Van  Wagonmr  Funds,  Inc.,  et  ai.;  Notice 
of  Application 

August  19,  1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  under 

sections  6(c)  and  17(d)  of  the  Investment 

Company  Act  of  1940  (the  "Act")  and 

rule  17d-l  under  the  Act  permitting 

certain  joint  transactions. 

SUhfMARY  OF  APPUCATION:  The 
order  would  permit  applicants  to  co- 
invest  in  the  same  issuers  of  securities 
with  each  other  and  certain  affiliates. 

APPLICANTS:  Van  Wagoner  Funds, 
Inc.  (the  "Company")  and  Van  Wagoner 
Capital  Management,  Inc.  (the 
"Adviser"). 

FEJNG  DATES:  The  application  was 
filed  on  April  20, 1999,  and  amended  on 
July  7, 1999.  Applicants  have  agreed  to 
file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 

HEARING  OR  NOTIFICATION  OF 
HEARING:  An  order  granting  the 
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requestlaid  relief  will  be  issued  unless 
the  SEC  orders  a  hearing.  Interested 
persons  may  request  a  hearing  by 
writingj^  the  SEC's  Sea«tary  and 
servingi  Applicants  with  a  copy  of  the 
request;  personally  or  by  mail.  Hearing 
request^  I  should  be  received  by  the  SEC 
by  5:30lb.m.  on  September  13, 1999, 
and  shomld  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidaviit,  or,  for  lawyers,  a  certificate  of 
serviceJ  Hearing  requests  should  state 
the  natU^  of  the  writer's  interest,  the 
reason  l(^r  the  request,  and  the  issues 
contested-  Persons  who  wish  to  be 
notified  Df  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549- 
0609.  Applicants:  345  California  Street, 
San  Francisco,  California  94104. 
FOR  FURHIhER  information  CONTACr.  J. 
Amand«;Machen,  Senior  Counsel,  (202) 
942-71^0.  or  Nadya  B.  Roytblat, 
Assistaili  Director  (202)  942-0564 
(Office  ^f  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
applicatipn.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW.,  W^hington,  DC  20549-0102  (tel. 
202r-94^f8090). 

Applicants'  Representations 

1.  The  Company,  organized  as  a 
Marylaij(l  corporation,  is  registered 
under  (t^k  Act  as  an  open-end 
management  investment  company.  The 
Company  currently  offers  seven  series 
(togethejnwith  any  new  series  of  the 
Companjy  to  be  o^ered  in  the  futine,  the 
"Funds").!  Each  Fund's  investment 
objective!  is  capital  appreciation,  and 
each  Fund  may  invest  up  to  15%  of  its 
net  assets  in  illiquid  securities. 
Applicants  state  that  substantially  all  of 
the  illiquid  seciuities  held  by  the  Funds 
are  vent^  capital  investments.  The 
Adviser  ^rves  as  investment  adviser  to 
each  FiMid  and  is  registered  under  the 
Investment  Advisers  Act  of  1940.  A 
majority  oflhe  board  of  directors  of  the 
Company  ("Board")  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Ad  ("Independent  Directors"). 

2.  The|]\dviser  or  its  affiliates 
("Advisef  Affiliates")  also  may  serve  as 
investment  adviser  to  other  private 
accounts  bn  a  discretionary  basis  and  as 


'  All  exi^g  Funds  that  currently  intend  to  rely  ' 
on  the  requested  order  are  named  as  applicants,  and 
any  entity  Utat  relies  on  the  order  in  the  hiture  will 
comply  wiil|  the  terms  and  conditions  of  the 
application 


general  partner  and/or  investment 
adviser  to  other  investment  vehicles  that 
are  exempt  from  the  Act  imder  section 
3(c)(1)  or  3(c)(7)  of  the  Act.  These 
private  accotmts  and  vehicles,  along 
with  any  similar  entity  created,  advised, 
sponsored  or  otherwise  organized  by  the 
Adviser  or  Adviser  Affiliates,  are 
referred  to  as  "Company  Affiliates." 
When  acting  as  the  general  partner  of  a 
Company  Affiliate,  the  Adviser  or 
Adviser  Affiliates  may  make  a  capital 
contribution  in  connection  with  the 
organization  of  the  Company  Affiliate 
and  maintain  an  interest  in  the  gains, 
'  losses,  income,  and  expenses  of  the 
Company  Affiliate.  The  Adviser  or 
Adviser  AffiUate  also  inay  be  required  to 
make  a  commitment  to  co-invest  on  a 
principal  basis  with  a  Company  Affiliate 
in  an  emiount  up  to  1%  of  the  Company 
Affiliate's  investment. 

3.  Applicants  state  that  it  may  be 
beneficial  for  the  Fimds  to  be  able  to  co- 
invest  in  certain  venture  capital 
investments  with  Company  affiliates. 
Apphcants  assert  that  co-investment  in 
portfolio  companies  by  the  Funds  and 
Company  Affiliates  wotild  increase 
favorable  investment  opportunities  for 
the  Fimds,  consistent  with  the  Ftmds' 
investment  objectives,  policies,  and 
restrictions.  Applicants  state  that  these 
investment  opportunities  will  not 
include  investments  in  registered 
investment  companies  or  entities 
relying  on  section  3(c)(1)  or  3(c)(7)  of 
the  Act.  Applicants  also  state  that  the 
co-investments  will  be  treated  as 
illiquid  secivities  for  purposes  of  the 
15%  limit  on  the  Fimds'  investment  in 
illiquid  securities.^ 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  imder  the  Act  generally  prohibit 
any  affiliated  person  of  a  registered 
investment  company,  or  affiliated 
person  of  an  affiliated  person,  when 
acting  as  principal,  from  effecting  any 
joint  transaction  in  which  the  company 
participates  unless  the  transaction  is 
approved  by  the  SEC.  Rule  17d-l  under 
the  Act  povides  that  in  passing  upon 
applications  imder  section  17(d),  the 
SEC  will  consider  whether  the 
participation  of  a  registered  investment 
company  in  a  joint  enterprise  on  the 
basis  proposed  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  and  the  extent  to  which  the 
company's  participation  is  on  a  basis 
different  from  or  les  dvantageous  than 
that  of  other  participants. 


2  Applicants  note  that  if  a  portfolio  company 
subsequently  becomes  a  publicly  traded  company, 
its  shares  held  by  the  Fimds  may  no  longer  be 
illiquid  securities. 


2.  Section  6(c)  of  the  Act  provides  that 
an  exemptive  order  may  be  granted 
where  an  exemption  is  necessary  or 
appropriate  in  Uie  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  an  order 
under  sections  6(c)  and  17(d)  of  the  Act 
and  rule  17d-l  to  permit  the  Funds  to 
co-invest  with  other  Funds,  Company 
Affiliates,  and  the  Adviser  or  Adviser 
Affiliates.  Applicants  state  that  the 
Adviser  and  Adviser  Affiliates  will  co- 
invest  with  the  Funds  only  if  and  to  the 
extent  required  to  do  so  by  a  Company 
Affiliate.  Applicant^tate  that  the 
conditions  to  the  repeated  order  that 
will  govern  the  co-inveitments  will 
assure  that  the  investments  will  be  in 
the  best  interests  of  the  participating 
Funds  and  consistent  with  the  Funds' 
investment  policies,  and  that  the  Funds 
will  be  participating  in  the  co-  - 
investment  on  a  basis  that  is  no  less 
advantageous  than  that  of  the  other 
participants. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  (a)  To  the  extent  that  a  Fund  is 
considering  new  investments,  the 
Adviser  will  review  investment 
opportunities  on  behalf  of  the  other 
Funds  and  investments  being 
considered  on  behalf  of  any  Company 
Affiliate,  and,  when  required  by  a 
Company  Affiliate,  the  Adviser  or 
Adviser  Affiliate.  The  Adviser  will 
determine  whether  an  investment  being 
considered  on  behalf  of  a  Company 
Affiliate  ("Company  Affiliate 
Investment")  meets  a  Fund's  investment 
objectives,  policies,  and  restrictions  and 
is  otherwise  eligible  for  investment  by 
any  of  the  Funds. 

(b)  If  the  Adviser  deems  a  Company 
Affiliate  Investment  eligible  for  one  or 
more  Funds  (a  "co-investment 
opportunity"),  the  Adviser  will 
determine  what  it  considers  to  be  an 
appropriate  amount  that  each  eligible 
Fund  should  invest.  When  the  aggregate 
amount  recommended  for  any  Fund  and 
that  to  be  bought  by  other  Funds,  a 
Company  Affiliate  and,  when  required 
by  a  Company  Affiliate,  the  Adviser  or 
Adviser  Affiliate,  exceeds  the  amount  of 
the  co-investment  opportunity,  the 
amount  invested  by  such  Fund  shall  be 
based  on  the  ratio  of  the  net  assets, 
available  for  investment  of  that  Fund  to 
the  aggregate  net  assets  available  for 
investment  by  any  other  Fund  and  the 
Company  Affiliate  (including  the 
interest  of  the  Adviser  or  Adviser 
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Affiliate,  if  applicable)  seeking  to  make 
the  investment. 

(c)  Following  the  making  of  the 
deteiminations  refeired  to  in  (a)  and  Cb). 
the  Adviser  will  distribute  written 
information  concerning  aU  co- 
investment  opportimities  to  the 
Independent  Directors.  Such 
information  will  include  the  amoimt 
any  other  Fund,  the  Company  Affiliate 
and,  when  required  by  a  Company 
Affiliate,  the  Adviser  or  Adviser 
Affiliate,  proposes  to  invest. 

(d)  Information  regarding  the 
Adviser's  preliminary  determinations 
will  be  reviewed  by  Uie  Independent 
Directors.  One  or  more  Fimds  will  co- 
invest  with  eacll>  other  and/or  with  a 
Company  Affiliate  and,  when  required 
by  a  Company  Affiliate,  with  the 
Adviser  or  Adviser  Affiliate,  only  if  a 
majority  of  the  Independent  Directors 
who  have  no  direct  or  indirect  financial 
interest  in  the  transaction  ("Required 
Majority")  concludes  prior  to  the 
acquisition  of  the  investment  that: 

(i)  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  to  the 
shareholders  of  applicable  Funds  and 
do  not  involve  overreaching  of  the 
Company  or  such  shareholders  on  the 
part  of  any  person  concerned; 

(ii)  the  transaction  is  consistent  with 
the  interest  of  the  shareholders  of  the 
applicable  Funds  and  is  consistent  with 
the  Fund's  investment  objectives  and 
policies  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
Act,  and  its  reports  to  shareholders; 

(iii)  the  investment  by  the  Company 
Affiliates  and,  when  required  by  a 
Company  Affiliate,  the  Adviser  or 
Adviser  Affiliate,  would  not 
disadvantage  a  Fund,  and  that 
participation  by  such  Fund  or  Funds 
would  not  be  on  a  basis  different  from 
or  less  advantageous  than  that  of  the 
Company  Affiliate  and.  when  required 
by  a  Company  Affiliate,  the  Adviser  or 
Adviser  Affiliate;  and 

(iv)  the  proposed  investment  by 
applicable  Funds  will  not  benefit  the 
Adviser  or  any  affiliate  entity  thereof, 
other  than  the  Company  Affiliate 
making  the  co-investment,  provided, 
however  that  the  Adviser  (1)  may 
continue  to  receive  advisory  and  other 
fees  from  the  Funds  and  the  Company 
Affiliates  and  (2)  may  participate  in  any 
co-investment  wherein  the  Adviser  or 
Adviser  Affiliate  is  required  by  a 
Company  Affiliate  to  commit  to  co- 
invest  in  all  direct  investments  with 
such  equity  in  the  amount  of  up  to  1% 
of  the  investment  of  each  such  entity. 

(e)  Each  of  the  Funds  has  the  right  to 
decline  to  participate  in  the  co- 


investment  opportunity  or  purchase  less 
than  its  full  allocation. 

2.  No  Fund  will  make  an  investment 
for  its  portfolio  if  any  Company  Affiliate 
or  the  Adviser  or  Adviser  Affiliate  is  an 
existing  investor  in  such  issuer,  with  the 
exception  of  a  follow-on  investment  that 
complies  with  condition  5  below. 

3.  For  any  piu'chase  of  securities  by 
one  or  more  Funds  in  which  a  Company 
Affiliate  and,  when  required  by  a 
Company  Affiliate,  the  Adviser  or 
Adviser  Affiliate,  is  a  joint  participant, 
the  terms,  conditions,  price,  class  of 
securities,  settlement  date,  and 
registration  rights  shall  be  the  same  for  - 
each  of  the  Funds  and  the  Company 
Affiliate  and  the  Adviser  or  Adviser 
Affiliate,  if  applicable,  and  the  approval 
of  such  transactions,  including  the 
determination  of  the  terms  of  the 
transaction  by  the  Required  Majority, 
will  be  made  in  the  same  time  period. 

4.  If  a  Company  Affiliate  and/or  the 
Adviser  or  Adviser  Affiliate  elects  to 
sell,  exchange,  or  otherwise  dispose  of 
an  interest  in  a  security  that  is  also  held 
by  one  or  more  Funds,  the  Adviser  will 
notify  the  applicable  Funds  of  the 
proposed  disposition  at  the  earliest 
practical  time  and  the  Company  will  be 
given  an  opportunity  to  participate  in 
such  disposition  on  a  proportionate 
basis,  at  the  same  price  and  on  the  same 
terms  and  conditions  as  those  available 
to  the  Company  Affiliate  and/or  the 
Adviser  or  Adviser  Affiliate.  The 
Adviser  will  formulate  a 
recommendation  as  to  participation  by 
such  Funds  as  such  a  disposition,  to  the 
extent  that  the  Required  Majority 
determines  that  it  is  in  the  Fund's  best 
interest.  Each  of  the  Fimds,  the  Adviser 
or  Adviser  Affiliate  and  the  Company 
Affiliate  will  bear  its  own  expenses 
associated  with  any  such  disposition  of 
the  portfolio  security. 

5.  If  a  Company  Affiliate  desires  to 
make  a  "follow-on"  investment  (i.e., 
additional  investment  in  the  same 
entity)  in  a  portfolio  company  whose 
securities  are  held  by  any  of  the  Fimds 
or  to  exercise  warrants  or  other  rights  to 
purchase  seciuities  of  such  an  issuer, 
the  Adviser  will  notify  the  company  of 
the  proposed  transaction  at  the  earliest 
practical  time.  The  Adviser  will 
formulate  a  recommendation  as  to  the 
proposed  participation  by  the  applicable 
Fund  in  a  follow-on  investment  and 
provide  the  recommendation  to  the 
Required  Majority  along  with  notice  of 
the  total  amoimt  of  the  follow-on 
investment.  The  Required  Majority  will 
make  its  own  determination  with 
respect  to  follow-on  investments.  To  the 
extent  that  the  amount  of  a  follow-on 
investment  opportunity  is  not  based  on 
the  amount  of  the  applicable  Fimd's,  the 


Company  Affiliate's  and,  if  applicable, 
the  Adviser's  or  Adviser  Affiliate's 
initial  investments,  the  relative  amount 
of  investment  by  the  Company  Affiliate 
and,  if  applicable,  the  Adviser  or 
Adviser  Affiliate  and  the  Company  will 
be  based  on  the  ratio  of  the  applicable 
Fund's  remaining  funds  available  for 
investment  to  the  aggregate  of  such 
Fimd's  and  the  Company  Affiliate's 
(including  the  interest  of  the  Adviser  or 
Adviser  Affiliate)  remaining  funds 
available  for  investment.  The  applicable 
Fimd  will  participate  in  such 
investment  to  the  extent  that  the 
Required  Majority  determines  that  it  is 
in  such  Fimd's  best  interest.  The 
acquisition  of  follow-on  investments  as 
permitted  by  this  condition  will  be 
subject  to  the  other  conditions  set  forth 
in  the  application. 

6.  The  Required  Majority  will  be 
provided  quarterly  for  its  review  all 
information  concerning  co-investment 
transactions,  including  investments 
made  by  the  Adviser,  Adviser  Affiliate 
and  Company  Affiliates  in  which  a 
Fund  declined  to  participate,  so  that  the 
Required  Majority  may  determine 
whether  all  investments  made  during 
the  preceding  quarter,  including  those 
investments  in  which  the  Fund  declined 
to  participate,  comply  with  the 
conditions  of  the  order.  In  addition,  the 
Required  Majority  will  consider  at  least 
annually  the  continued  appropriateness 
of  the  standards  established  for  co- 
investment  by  a  Fund,  including 
whether  the  use  of  the  standards 
continues  to  be  in  the  best  interest  of  the 
Funds  and  its  shareholders  and  does  not 
involve  overreaching  on  the  part  of  any 
person  concerned. 

7.  Other  than  as  provided  in  condition 
l(d)(iv),  neither  the  Adviser  nor  any 
Adviser  Affiliate  nor  any  director  of  the 
Company  will  participate  in  a  co- 
investment  with  the  Company  unless  a 
separate  exemptive  order  with  respect  to 
such  co-investment  is  obtained. 

8.  None  of  the  Adviser,  Adviser 
Affiliates,  Company  Affiliates  or  the 
Funds  will  be  involved  in  the 
sponsorship  of  any  portfolio  company. 

9.  None  of  the  Adviser,  Adviser 
Affiliates,  Company  Affiliates  or  the 
Funds  will  be  involved  in  the 
structuring  of  any  portfolio  company  or 
of  any  security  issued  by  any  portfolio 
company,  except  that  the  Adviser  may 
take  part  in  the  negotiation  of  the  terms 
(such  as  coupon,  final  maturity,  average 
life,  sinking  funds,  conversion  price, 
registration,  put  rights  and  call 
protection)  and  appropriate  restrictive 
covenants  governing  the  securities 
purchased  in  a  co-investment 
transaction. 


SECURf-^ES 
COMMISBIOI 


ed  in  condition 
ser  nor  any 
director  of  the 


Federal  Register /Vol.  64,  No.  164 /Wednesday.  August  25,  1999  /  Notices 


46465 


10.  E^i  :h  of  the  Fimds  will  maintain 

and  peisbrve  all  records  that  are 
required  by  section  31  of  the  Act  and 
any  other  provisions  of  the  Act  and  the 
rules  and  regulations  under  the  Act 
applica^e  to  the  Funds.  The  Fund  also 
will  mal<itain  the  records  required  by 
section  ^(f)(3)  of  the  Act  as  if  each  of 
the  Funics  were  a  business  development 
company  and  the  co-investments  and 
any  foUow-on  investments  were 
approved  under  section  57(f). 

11.  None  of  the  Adviser,  Adviser 
Affiliates,  Company  Affiliates  or  the 
Funds  wfill  "make  available  significant 
managetilal  assistance,"  within  the 
meaning  bf  section  2(a)(47)  of  the  Act. 
to  any  ppprtfolio  company  whose 
secmitios  were  acquired  pursuant  to  the 
requested  order. 

12.  Ndf  e  of  the  Adviser,  Adviser 
Affiliateki  or  Company  Affiliates  will 
receive  any  transaction  fees  (including, 
without  Umitation,  monitoiing, 
"topping^"  breakup,  and  termination 
fees)  in  QOimection  with  any  investment 
made  pujrkuant  to  the  requested  order. 

For  the  ^EC,  by  the  Division  of  Investment 
Manageni0^t,  under  delegated  authority. 
Mai^garetil^.  McFarland, 
Deputy  Sectary. 

[FR  Doc.  9^22021  FUed  8-24-99;  8:45  ami 
BIUJNQ  COM  aOIO-01-M 


SECURItiES  AND  EXCHANGE 
COMMISSION 

J 
[ReleaM  1 1 ».  34-41752;  File  No.  SR-CBOE- 
99~42] 

S6lf-Reg||atory  Organizations;  Notice 
of  Hiing  ^  Immediate  Effectiveness 
of  PropoiM  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  tb  the  Maritet-Maker 
Surcharge  Fee  Schedule 

August  17    1999. 

Pursuajil  to  Section  19(b)(1)  of  Uie 
Securities  lExchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  2, 
1999,  thelChicago  Board  Options 
Exchangevilnc.  ("CBOE"  or  "Exchange") 
filed  with  ihe  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  lijule  change  as  described  in 
Items  I,  U,  bnd  HI  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  coihments  on  the  proposed  rule 
change  from  interested  persons. 


L  Self-Regulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  make 
changes  to  its  fee  schedule  pursuant  to 
CBOE  Rule  2.40,  Market-Maker 
Surcharge  for  Brokerage.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  simimaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  CBOE  Rule  2.40,  on  July 
30, 1999,  tiie  Equity  Floor  Procedure 
Committee  ("Committee")  approved  the 
following  fees  for  the  option  classes 
listed  in  the  chart  below.  The  Order 
Book  Official  Brokerage  Rate  (per 
contract)  ciurenUy  is  $.00  for  these 
option  classes.-*  The  market-maker 
surcharge  for  brokerage  is  proposed  to 
be  raised  as  reflected  below. 


Option  dass 

Market-Maker 

surcharge 
(per  contract) 

Friede  Goldman  Inter- 
national, Inc.  (FGI) 

SO  1S 

Northwest  Airlines  Corpora- 
tion (NAQ)  

n  Id 

Open  Market,  Inc.  (OQM) 

Orbital  Sciences  Corporation 
(ORB)  

0.17 
0  11 

ONSALE,  Inc.  (QOL)  

Synovous  Rnancial  Corpora- 
tion (SNV)  

Zebra  Technologies  Corpora- 
tion (ZBQ)  

0.12 
0.12 
0.15 

'  15  U.S.C. 
M7CFR 


2  k ) 


:8s(b)(l). 
.19b-4. 


^  See  Securities  Exchange  Act  Release  No.  41 121 
(February  26.  1999).  64  FR  11523  (March  9. 1999) 
(order  approving  CBOE  Rule  2.40). 

*  As  the  Order  Book  Official  Brokerage  Rate  (per 
contract)  for  these  classes  is  already  $.00,  additional 
funds  generated  by  the  surcharge  will  be  paid  to 
Stationary  Floor  Brokers  as  provided  in  Exchange 
Rule  2.40.  Telephone  conversation  l^tween 
Timothy  Thompson,  Director,  Regulatory  Affairs, 
Legal  Department,  CBOE,  and  Kenneth  Rosen, 
Attorney,  and  Matthew  Boesch,  Paralegal,  Division 
of  Market  Regulation,  Commission,  on  August  16, 
1999. 


These  fees  will  be  effective  as  of 
August  2, 1999.  AlLof  the  fees  will 
remain  in  effect  imtil  such  time  as  the 
Committee  or  the  Board  determines  to 
change  these  fees  and  files  the 
appropriate  rule  change  with  the 
Commission. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  s  of  the  Act  because  it  is  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to  section 
19(b)(3)(A)(ii)  6  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereimder.''  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.« 

IV.  Solicitation  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  tiie  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 


MS  U.S.C.  78f(b)(4). 

» 15  U.S.C.  78s(b)(3)(A)(ii). 

''17CFR240.19b-l(f)(2). 

■Ill  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 
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amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-42  and  should  be 
submitted  by  September  15, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piirsuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  9»-21979  Filed  8-24-99;  8:45  am] 
BaXMG  COOE  aoio-oi-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disastw  #3206] 

State  of  Utah 

As  a  result  of  the  President's  major 
disaster  declaration  on  August  16, 1999, 
I  find  that  Salt  Lake  County,  Utah 
constitutes  a  disaster  area  due  to 
damages  caused  by  a  tornado,  severe 
thunderstorms,  and  hail  that  occiirred 
on  August  11, 1999.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  imtil  the  close 
of  business  on  October  14, 1999,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  May  16,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102,  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injiiry  loans  bom  small  businesses 
located  in  the  following  contiguous 
counties  in  Utah  may  be  filed  imtil  the 
specified  date  at  the  above  location: 
Davis,  Morg&n,  Summit,  Tooele,  Utah, 
and  Wasatch. 

The  interest  rates  are: 


For  Physical  Damage: 
Homeowners  with  credit  avail- 

at>ie  elsewtiere 

Homeowners     wittraut     credit 

available  elsewhere 

Businesses  with  credit  available 

elsewhere 


Percent 


7.250 
3.625 
8.000 


Percent 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewtiere  

4.000 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere        

7.000 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

4.000 

»17  CFR  200.3O-3(a)(12). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  320612  and  for 
economic  injury  the  niunber  is  9D8000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  August  18, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  99-21980  Filed  8-24-99;  8:45  am) 

BILUNG  CO06  WSS-OI-P 


DEPARTMENT  OF  STATE 
[Public  Notica  31 17] 

Infonnation  Collaction;  Comment 
Raqueat 

agency:  Department  of  State. 
action:  Notice  of  information  collection 
under  emergency  review:  Department  of 
State  intern  program  statement  of 
interest. 

summary:  The  Department  of  State  has 
submitted  the  following  information 
collection.raciuest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 

Type  of  Request:  Emergency  Review 
Notice  Request. 

Originating  Office:  PER/REE/REC. 

Title  of  Information  Collection: 
Department  of  State  Intern  Program 
Statement  of  Interest. 

Frequency:  Three  application  periods 
per  year. 

Form  Number:  No  number  assigned. 

Respondents:  Sophomore  through 
Graduate  level  college  and  university 
students. 

Estimated  Number  of  Respondents: 
3,500. 

Average  Hours  Per  Response:  V2  hour 
per  response. 

Total  Estimated  Burden:  1,750. 

The  proposed  information  collection 
is  published  to  obtain  comments  fit>m 
the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  from  OMB 
by  August  20, 1999.  If  granted,  the 
emergency  approval  is  only  valid  for 


180  days.  Comments  shoiUd  be  directed 
to  the  State  Department  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20530, 
(202)  395-5871, 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
imdertaken.  Comments  are  encouraged 
and  will  be  accepted  until  60  days  from 
date  of  publication  in  the  Federal 
Register.  The  agency  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  are  being  solicited  to 
permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biirden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assiunptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Richard  M.  Esper,  Biueau  Of 
Personnel,  Recruitment  Division, 
Student  Programs,  (703)  875-4415,  U.S. 
Department  of  State,  Washington,  DC 
20520. 

Dated:  August  13. 1999. 
Ruben  Torres, 
Director.  PER/EX. 
(FR  Doc.  99-22039  Filed  8-24-99;  8:45  am] 

BILUNG  COOE  4710-1»-P 


DEPARTMENT  OF  STATE 
[Public  Notica:  3116] 

Calla  for  Propoaala  for  Sciofitific  and 
Technological  CollalMratlva  Projacta 
Batwaan  tha  Unitad  Stataa  and  Spain 

AGENCY:  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Environmental  Affairs. 
ACTION:  Calls  for  Proposals  for  Scientific 
and  Technological  Collaborative 
projects  between  the  United  States  and 
Spain. 

summary:  This  announcement  is  a  third 
call  for  collaborative  projects  under  the 
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Agreeitnent  on  Scientific  and 
Technological  Cooperation  for  the 
purpo$as  of  encouraging  and  supporting 
coopeiytion  between  the  United  States 
and  Spl^.  Proposals  submitted  will 
undei^  peer  review  by  both  coimtries 
and  will  be  approved  or  disapproved  by 
the  Joi^t  Commission. 
EFFECIJVE  DATE:  September  1, 1999. 
FOR  FUfifHER  INFORMATION  CONTACT:  Ms. 
Shauntjib  Hart  Rodney,  Program  Officer, 
Office  i)f  Science  and  Technology 
Coopei^on,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State- 
Tel  #  (202)  647-2245,  Fax  #  (202)  647- 
2746,  or  The  Commission  for  Cultiu-al 
Educati(>nal  and  Scientific  Exchange 
betwee^  the  United  States  of  America 
and  Sp^n,  Paseo  Gral.  Martinez 
Campo^  24,  28080  Madrid,  34-91-308- 
2436,  otlvia  E-Mail  at 
postina|siter@comisjoii. fulbright.es,  or 
postinayter@comision-fulbright.org.  The 
Commission  maintains  a  web-site  on 
this  and  bther  programs  at  http:// 
www.fiahright.es/welcome.html. 
SUPPUKBNTARY  INFORMATION: 

Author^l^: 

This  program  is  established  under  the 
Agreemebt  for  Scientific  and 
Technological  Cooperation  between  the 
Government  of  the  United  States  and 
the  Gov0hunent  of  Spain. 

A  solik^tation  for  this  program  began 
Septemlb^r  1,  and  will  continue  until  the 
closing  diate  of  December  1, 1999.  The 
Department  of  State  and  the  Foreign 
Ministry  of  Spain  annoimce  the  third 
call  for  collaborative  projects  under  the 
Agreement  on  Scientific  and 
Technollqgical  Cooperation,  which   • 
entered  into  force  in  1996.  The  purpose 
of  the  A^feement  is  to  encourage  and 
support  pfcientific  and  technological 
cooperation  between  the  United  States 
and  Spaio.  Grants  under  this  project 
call,  tha<  ere  approved  by  the  Joint 
Commission  on  Scientific  and 
Technological  Cooperation  will  assist 
with  the  I  costs  for  international 
coUabori^on  between  research  teams 
fi-om  sciiiice  agencies  and  imiversities 
of  the  tWd  countries.  Basic  research 
costs  murit  be  funded  fi'om  other 
sources.  Costs  supported  will  normally 
not  exceed  $30,000  in  the  first  year;  a 
renewal  may  be  requested  under  a  later 
project  cMl. 

Basic  Tertns 

The  fufids  available  to  the  Joint 
Co{nmisaipn  as  described  in  Article  VU 
(2)  of  thei  Agreement,  are  being  used  as 
follows.  Approximately  twenty-five 
percent  at  the  funds  were  used  in  the 


first  year  of  the  program,  or 
approximately  $750,000  for  thirty-six 
grants.  In  the  second  call  for  proposals, 
approximately  40%  of  the  funds,  or 
about  $1,200,000  were  used  for  new 
proposals  and  for  approved  renewals. 
The  remaining  funds  will  be  used  in  the 
third  year. 

Costs  supported  include  travel,  at 
government  cotitract  rates  or  tourist 
class;  per  diem  lodging,  meals  and 
incidentals;  international  mail  and 
messenger  service;  minimal  amounts  of 
equipment  (normally  no  more  than 
$2000  would  be  approved),  and  the  like. 
Living  costs  will  be  supported  up  to  a 
maximiun  of  $175  per  day,  but  teams 
are  encouraged  to  find  less  expensive 
options  for  meals  and  lodging  for  stays 
of  more  than  a  few  days,  to  maximize 
the  funds  available.  Normally  travel 
should  be  for  a  minimum  of  week  and 
a  maximiun  of  a  month. 

The  call  for  proposals  is  open  until 
December  1. 1999;  grants  will  be 
decided  in  April  2000.  There  will 
normally  be  a  maximum  of  twelve 
months  for  use  of  granted  funds.  A  mid- 
term report  after  the  first  six  months 
will  be  the  basis  of  an  application  for  a 
renewal  if  one  is  desired.  Proposals  will 
be  subject  to  peer  review  in  both 
countries.  Proposals  wiU  be  submitted 
as  a  single  package  in  both  English  and 
Spanish;  U.S.  principal  investigators 
should  forward  their  portion  of  the 
document  to  their  Spanish  counterpart, 
to  facilitate  the  submission  of  the 
package  to  the  Program  Secretariat  in 
Madrid. 

Collaborative  proposals  are  expected 
to  have  seciued  funding  for  the  basic 
research,  and  preferably  be  already 
established  projects  in  at  least  one  of  the 
two  countries. 

Priorities 

Emphasis  will  be  given  by  the  Joint 
Commission  in  the  1998  awards  to  the 
following  fields: 

1.  Life  Sciences 

1.1  Infectious  and  degenerative 
diseases,  including  diseases  of 
animals 

1 . 2  Biotechnology  of  plants,  plant 
health,  and  integrated  pest 
management 

1.3  Food  biotechnology 

1.4  Molecular  design  in  the  production 
of  pharmaceuticals 

2.  Environment 

2.1  Biodiversity 

2.2  Natural  reserves  and  protected 
ecosystems 

2.3  Conservation  of  soils  and  forests 
and  problems  of  desertification 

2.4  Integrated  water  management; 
resources,  use  and  reuse 


2.5    Combating  pollution  and  treatment 
of  wastes 

3.  Information  and  Communication 
Technology 

3.1  Electronic  and  microelectronic 
technology 

3.2  Advanced  commimication 
technology:  satellites,  mobile  imits, 
Internet  11 

3.3  Informatics 

4.  Materials  Sciences 

4.1  Ceramics,  metals,  polymers, 
compoiuds  and  superconductors 

4.2  Advanced  production  technology 
for  new  materials 

5.  Energy  and  High  Energy  Physics 

5.1  Alternate  energy:  Solar  and  Wind 

5.2  Clean  technologies  for  fossil  fuels 
and/or  alternatives 

5.3  Cooperative  research  with  U.S. 
High  Energy  Physics  Labs 

6.  Space,  including  earth  observation 
from-space. 

Applicants  will  indicate  on  the  cover 
sheet  the  number  of  the  field  under 
which  the  project  falls.  Projects 
submitted  outside  these  categories 
should  simply  be  designated  as  "7. 
Other  Fields." 

7.  Other 

Research  Teams 

All  scientists  working  in  research 
agencies  of  the  two  governments,  or  in 
universities  of  the  two  countries,  are 
eligible  to  apply.  Each  project  should 
have  a  principal  investigator  on  the  U.S. 
side  and  on  the  Spanish  side.  These 
should  be  nationals  or  residents  of  the 
respective  countries;  teams  may  include 
citizens  of  other  countries  if  this  is 
justified  in  the  research  plan.  U.S. 
researchers  are  reminded  that  Spain 
requires  a  visa  for  holders  of  official  or 
diplomatic  passports. 
Brooke  Holmes, 

Director,  Office  of  Science  and  Technology 
Cooperation,  Bureau  of  Oceans  and 
International  Environmental  and  Scientific 
Affairs  And,  Chair,  U.S.-Spain  S&T 
Commission. 

fFR  Doc.  99-22038  Filed  8-24-99;  8:45  am] 

BILUNG  CODE  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Oaystar  Airways,  Ltd. 
D/B/A  Nevis  Express  for  Certificate 
Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  99-8-16)  Docket  OST-99-5062. 


SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
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pOTSons  to  show  cause  why  it  should 
not  issue  an  order  finding  Daystar 
Airways,  Ltd.  d/b/a  Nevis  Express  fit, 
willing,  and  able,  and  awarding  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  foreign  scheduled 
air  transportation  of  persons,  property, 
and  mail  between  the  United  States  and 
Nevis  and  St.  Kitts,  West  Indies,  using 
aircraft  with  no  more  than  nine 
passengers  seats. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
September  7, 1999. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  the  Docket 
OST-9^5062  and  addressed  to  the 
Department  of  Transportation  Dockets, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Room  PL-^01, 
Washington,  DC  20590,  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kathy  Lusby  Cooperstein,  Air  Carrier 
Fitness  Division  (X-56.  Room  6401), 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2337. 

Dated:  August  19. 1999. 
A.  Bradley  Nfims, 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

[FR  Doc.  99-21999  Filed  8-24-99;  8:45  am] 

BNJJNQ  COOE  4S10-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USC6-1999-6136] 

Chemical  Transportation  Advisory 
Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Chemical  Transportation 
Advisory  Committee  (CTAC)  and  its 
Subcommittee  on  Proper  Cargo  Names 
(PCN)  will  meet  to  discuss  various 
issues  relating  to  the  marine 
transportation  of  hazardous  materials  in 
bulk.  Both  meetings  will  be  open  to  the 
public. 

DATES:  CTAC  will  meet  on  Thiusday, 
September  16, 1999,  from  9  a.m.  to  3:30 
p.m.  The  Subcommittee  on  PCN  will 
meet  on  Wednesday,  September  15, 
1999,  fiom  8:30  a.m.  to  3  p.m.  These 
meetings  may  close  early  if  all  business 
is  finished.  Written  material  and 
requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  September  6, 1999.  Requests  to 
have  a  copy  of  your  material  distributed 
to  each  member  of  the  committee  or 


subcommittee  should  reach  the  Coast 
Guard  on  or  before  September  6, 1999. 
ADDRESSES:  CTAC  will  meet  at  the 
Greenspoint  Marriott  Hotel,  255  N.  Sam 
Houston  Parkway,  Houston,  Texas.  The 
Subcommittee  on  PCN  will  meet  at  the 
American  Bureau  of  Shipping  (ABS) 
Training  Academy,  ABS  Plaza,  16855 
Northchase  Drive,  Houston,  Texas.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Commander  Robert 
F.  Corbin,  Commandant  (G-MSO-3), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001.  This  notice  is  available  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Robert  F.  Corbin,  Executive 
Director  of  CTAC,  or  Ms.  Sara  S.  Ju, 
Assistant  to  the  Executive  Director, 
telephone  202-267-1217.  fax  202-267- 
4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  imder  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  Meetings 

Chemical  Transportation  Advisory 
Committee  (CTAC).  The  agenda 
includes  the  following: 

(1)  Introduction  and  swearing-in  of 
the  new  members. 

(2)  Status  report  from  the 
Subcommittee  on  Prevention  Through 
People  (PTP). 

(3)  Final  report  from  the 
Subcommittee  on  PCN. 

(4)  Report  on  current  International 
Maritime  Organization  (IMO)  activities 
relating  to  the  chemical  transportation 
industry. 

(5)  Presentation  on  the  Coast  Guard's 
bulk  cargo  finding  aid. 

(6)  Presentation  on  the  ABS  chemical 
initiative  (navigating  the  regulatory 
maze)  and  the  ABS  rapid  response 
program. 

Subcommittee/Workshop  on  PCN 

The  agenda  includes  the  following: 

(1)  Discussion  of  proper  cargo  name 
usage  and  applicable  regulatory 
requirements. 

(2)  Coast  Guard  cargo  classification 
process. 

(3)  Demonstration  on  Coast  Guard 
'  bulk  cargo  finding  aid. 

Procedural 

Both  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 
Chairs' discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 


Director  no  later  than  September  6, 
1999.  Written  material  for  distribution 
at  a  meeting  should  reach  the  Coast 
Guard  no  later  than  September  6, 1999. 
If  you  would  like  a  copy  of  your 
material  distributed  to  each  member  of 
the  committee  or  subcommittee  in 
advance  of  a  meeting,  please  submit  25 
copies  to  the  Executive  Director  no  later 
than  September  6, 1999. 

Information  on  Services  for  Individuals 
with  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  August  18;  1999. 
Joseph  ).  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
|FR  Doc.  99-22055  Filed  8-24-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  FRA— 1999-6086;  (Formerly 
FRA  Dodwt  No.  SBR  97-1)] 

RINNO.2130-AB15 

Notice  Of  Public  IMeeting 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Notice  of  public  meeting. 

SUMMARY:  In  this  notice,  FRA  annoimces 
a  public  meeting  that  will  take  place  on 
September  28, 1999  in  Washington,  D. 
C.  The  piupose  of  the  meeting  is  to 
discuss  the  definition  of  "small  entity," 
for  purposes  of  FRA's  small  business 
communication  and  enforcement 
policies  and  procedures,  in  order  to 
determine  the  scope  of  the  entities 
subject  to  those  programs.  FRA 
previously  published  an  Interim  Policy 
Statement  Concerning  Small  Entities 
Subject  to  the  Railroad  Safety  Laws  and 
invited  comment  on  the  definition  of 
"small  entity"  at  that  time.  FRA 
received  comments  from  interested 
parties  and  plans  to  discuss  thpse  at  this 
meeting. 

DATES:  Meeting  Date:  The  public 
meeting  will  be  held  on  September  28, 
1999;  10  a.m.  in  Conference  Room  1  of 
the  FRA.  1120  Vermont  Ave.,  NW, 
Seventh  Floor,  Washington,  DC. 
Written  Comments:  (1)  Written 
comments  must  be  submitted  to  DOT's 
Central  Docket  Management  Facility  by 
September  20. 1999.  Commenters 
should  reference  the  docket  number  and 
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submit  |tWo  copies  of  their  comments. 
Any  party  that  submitted  comments  to 
Notice  #1  of  this  proceeding,  in  former 
docket  number  SBR  97-1.  need  not  file 
comments  in  this  proceeding  unless  the 
party  h^  additional  or  alternate 
informaidon  to  submit  to  FRA. 

Notice  of  Attendance:  Any  party  who 
wishes  to  attend  or  participate  io  the 
public  hearing  shoidd  notify  the  FRA 
Docket  Clerk  by  September  20, 1999. 
ADDRES$^S:  Written  Comments:  Written 
comments  should  be  submitted  to  the 
DOT'S  Central  Docket  Management 
Fadlityitt  Room  PL  401,  400  Seventh 
Street,  SW,  Washington,  DC  20590- 
0001.  A^  doctunents  in  the  docket  are 
available  for  inspection  and  copying  at 
DOT'S  Central  Docket  Management 
Facility,  plaza  level  of  the  Nassif 
Building, at  the  US  Department  of 
TranspoiAation,  Room  PL  401 ,  400 
Seventh  Street,  SW,  Washington,  DC 
20590-6^1  between  the  hours  of  10 
a.m.  an(|  ',5  p.m.  Contents  of  the  docket 
are  also  available  for  viewing  on  the 
Internet  at  http.V/dms.dot.gov. 

Registration:  Persons  wishing  to 
register  for  the  meeting  may  do  so  by 
con  tactile  Ms.  Renee  Bridgers,  FRA 
Docket  Clerk  at  202-493-6030  or  by 
writing  her  at  Office  of  Chief  Counsel, 
Mail  Stc^  10,  Federal  Railroad 
Adminii  tration,  1120  Vermont  Avenue, 
NW,  Washington,  DC  20590.  Ms. 
Bridgersj  piay  also  be  contacted  by  e- 
mail  at  !  j 

RENEE.?J«DGERS®FRA.DOT.GOV. 
Any  party  wishing  to  attend  and 
participate  in  the  public  meeting  should 
notify  M^.  Bridgers  no  later  than 
September  20, 1999. 
FOR  FUtrjljlER  INFORMATION  PLEASE 
CONTACTti 

(1)  Principal  Program  Officer:  Edward 
R.  English,  Director,  Office  of  Safety 
Enforce^ilBnt,  400  Seventh  Street,  SW, 
Mail  Stop  25,  Washington,  DC  20590; 
telephone:  202-493-6244. 

(2)  Principal  Economist:  Jeffery  Horn, 
Office  of  Safety  Analysis,  Planning  and 
Evaluation  Division.  400  Seventh  Street, 
SW,  Mail  Stop  25,  Washington.  DC 
20590;  telephone:  202-493-6283. 

(3)  Pri^ipal  Attorney:  Christine 
Beyer,  Office  of  Chief  Coimsel,  FRA,  400 
Seventh  Street,  SW,  Mail  Stop  10, 
Washington,  DC  20590;  telephone:  202- 
493-6027, 

suppLEMi  Wary  information: 

LBackgii|uiui 

FRA  hiiS  broad  statutory  authority  to 
regulate  ill  areas  of  railroad  safety,  and 
pursuant  to  that  authority,  administers 
comprehensive  regulatory  and 
enforcement  programs  to  address  the 
safety  of  aquipment,  track  and  roadbed, 


and  workplace  safety  in  the  railroad 
industry.  FRA's  implementation  of  these 
regulatory  and  enforcement  programs 
^includes  consideration  of  the  unique 
concerns  of  small  entities  and  seeks  to 
minimize  adverse  economic  biudens  on 
them  where  possible.  Small  businesses 
play  a  Adtal  role  in  the  economic  and 
operational  health  of  the  railroad 
industry,  and  consequently,  it  has  been 
FRA's  longstanding  policy  to  devote 
attention  to  the  special  needs  of  small 
entities,  both  in  die  way  the  agency 
commimicates  and  in  the  agency's 
enforcement  efforts. 

The  Congress  enacted  The  Small 
Business  Regulatory  Enforcement  and 
Fairness  Act  of  1996  (SBREFA)  to 
address  a  variety  of  issues  relating  to  the 
federal  treatment  of  small  businesses. 
SBREFA  established  new  requirements 
for  federal  agencies  to  follow  with 
respect  to  small  entities,  created  new 
duties  for  the  Small  Business 
Administration  (SB A),  and  amended  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.)  and  the  Equal  Access  to  Justice 
Act  (5  U.S.C.  501,  et  seq.)  SBREFA 
required  federal  agencies  to  institute 
communication  and  enforcement 
polices  that  wotild  give  consideration  to 
the  unique  concerns  of  small  businesses 
within  their  jurisdiction.  As  a  result  of 
SBREFA,  FRA  formalized  its  existing 
communication  and  enforcement 
policies  by  incorporating  them  into 
written  form,  and  pubUshed  the  Interim 
Policy  Statement  Concerning  Small 
Entities  Subject  to  the  Railroad  Safety 
Laws  (Interim  Policy  Statement)  on 
August  11.  1997.  62  FR  43024.  The 
Interim  Policy  Statement  outlines  FRA's 
communication  efforts  and 
commitments  with  respect  to  small 
entities,  and  explains  how  the  agency 
seeks  to  accommodate  the  imique 
characteristics  and  limited  profit 
margins  of  small  companies  in  enforcing 
the  railroad  safety  standards. 

n.  Definition  of  Small  Entity  in  the 
Railroad  Industry 

In  the  Interim  Policy  Statement.  FRA 
articulated  its  communication  and 
enforcement  policies  concerning  small 
entities,  and  discussed  the  meaning  of 
the  term  "small  entity"  for  purposes  of 
the  formalized  policies.  The  Interim 
Policy  Statement  explained  that 
SBREFA  incorporated  the  definition  for 
"small  entity"  established  by  existing 
law  for  those  businesses  to  be  covered 
by  the  federal  policies.  See,  5  U.S.C. 
601,  15  U.S.C.  632, 13  CFR  part  121. 
Generally,  a  small  entity  is  a  business 
concern  that  is  independently  owned 
and  operated,  and  is  not  dominant  in  it 
field  of  operation.  SBA  was  granted 
authority  to  develop  size  categories 


through  regulation,  which  clarify  the 
term  "small  entity"  by  industry,  using 
niunber  of  employees  or  annual  income 
as  criteria.  In  the  SBA  regulations,  main 
line  raiboads  with  1500  or  fewer 
employees,  and  switching  or  terminal 
establishments  with  500  or  fewer  • 

employees  constitute  small  entities. 
However,  an  agency  may  establish  one 
or  more  other  definition  for  this  term,  in 
consultation  with  the  SBA  and  after 
opportunity  for  pubUc  comment,  that 
are  appropriate  to  the  agency's 
activities.  Also,  "small  governmental 
jurisdictions"  that  serve  populations  of 
50,000  or  less  are  small  entities.  (This  is 
significant  for  the  railroad  industry 
because  commuter  operations  are 
governmental  jurisdictions,  and  some 
may  fit  within  this  statutory  definition 
for  small  governmental  jurisdictions,  or 
small  entities,  for  purposes  of  treatment 
under  SBREFA.) 

As  the  Interim  Policy  Statement 
noted,  the  Interstate  Commerce 
Commission  (ICC)  had  developed  a  size 
classification  system  for  freight 
railroads,  based  on  annual  operating 
revenue,  long  before  SBA's  regulations 
establishing  size  categories  were 
promulgated.  (The  qualifying  criteria  for 
the  ICC  classifications  are  set  forth  in  49 
CFR  part  1201.)  The  ICC  classification 
system  has  been  used  pervasively  by  the 
railroad  industry  and  FRA  to  identify 
entities  by  size,  and  the  Siuface 
Transportation  Board  (STB),  which 
succeeded  the  ICC,  has  not  changed 
these  classifications.  In  consultation 
with  SBA,  and  as  a  result  of  its  own 
judgment  concerning  railroad  safety  and 
appropriate  limits  on  the  number  and 
economic  status  of  companies  that 
should  take  advantage  of  the  benefits 
provided  by  SBREFA  and  the  Interim 
Policy  Statement,  FRA  determined  that 
the  ICC  size  classifications  should  be 
used,  at  least  on  an  interim  basis,  in  the 
railroad  industry.  Therefore,  the  Interim 
Policy  Statement  established  that  "small 
entity"  in  the  railroad  industry  would 
be  class  III  railroads,  shippers  and 
railroad  contractors  that  meet  the 
economic  limits  set  for  Class  III 
railroads,  and  commuter  operations  that 
serve  population  centers  of  50,000  or 
less.  The  current  annual  operating 
revenue  benchmark  for  Class  m 
railroads  is  $20  million,  adjusted  by 
applying  the  railroad  revenue  deflator 
adjustment;  this  figure  may  change, 
based  on  calculations  made  by  the  STB 
and  consistent  with  economic  trends. 
However,  FRA  requested  comments 
from  the  industry  concerning  this 
decision,  and  alternate  classifications 
that  would  identify  small  companies  in 
need  of  special  treatment  in  such  a  way 
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that  railroad  safety  would  not  be 
compromised  and  the  intent  of  SBREFA 
would  be  met. 

In  addition  to  establishing  this 
interim  definition  for  the  railroad 
industry  in  the  Interim  Policy 
Statement,  FRA  requested  comment  on 
a  variety  of  potential  definitions:  (1) 
Fifteen  employees  subject  to  the  hours 
of  service  laws,  which  Congress  used  as 
a  benchmark  for  small  business 
exemptions  in  the  hours  of  service  law, 
49  U.S.C.  21102(b);  (2)  a  total  of  at  least 
400,000  person/hours  worked  annually, 
which  equates  to  approximately  200 
employees  and  which  FRA  has  used  as 
a  size  classification  previously;  (3)  the 
Class  m  designation  currently  in  use;  (4) 
the  employee  delineations  established 
by  SBA  regulation:  (5)  any  combination - 
of  these;  and  (6)  entirely  new 
designations.  FRA  Invited  comment  on 
these  possible  definitions  from  all 
interested  parties,  and  asked  those 
submitting  comments  to  provide  the 
rationale  for  the  proposaLs  offered, 
including  economic  and  employee  data, 
operating  concerns,  and  an  explanation 
of  how  SBREFA's  intent  would  be  met 
by  adoption  of  a  particular  definition.  In 
addition,  FRA  stated  that  the  agency 
would  conduct  a  public  meeting  to 
discuss  comments  received  and 
adoption  of  a  permanent  definition  for 
"small  entity." 

In  response  to  the  Interim  Policy 
Statement,  the  National  Railroad 
Construction  and  Maintenance 
Association,  Inc.  (NRC)  and  The 
American  Short  Line  Railroad 
Association  (now  known  as  The 
American  Short  Line  and  Regional 
Railroad  Association)  (ASLRRA) 
submitted  comments  to  FRA.  The 
comments  of  these  organizations  are 
available  for  review  in  the  docket  of  this 
proceeding.  In  general  terms,  the  NRC 
urged  FRA  to  adopt  the  400,000/person 
hours  designation,  and  the  ASLRRA 
urged  FRA  to  expand  its  definition  to 
include  Class  11,  as  well  as  Class  IH 
companies,  in  its  definition  of  "small 
entity."  Class  II  railroads  are  those  with 
annual  operating  revenues  in  excess  of 
$20  million  and  less  than  $250  million. 

FRA  will  hold  a  public  meeting  on 
September  28  at  10:00  a.m.  to  discuss 
these  proposals,  others  FRA  has 
outlined  above,  and  all  other 
appropriate  proposals  that  have  not  yet 
been  illiuninated.  FRA  also  requests 
comment  on  methods  by  which 
flexibility  might  be  incorporated  into 
the  definition  to  address  changing 
economic  trends;  sudden  changes  in 
employee  staffing  levels;  the 
development  of  low  cost,  innovative 
equipment  improvements;  and  other 
future  events  that  could  make  the 


definition  FRA  adopts  now  obsolete  in 
a  very  short  time.  It  is  important  to  note 
that  any  new  definition  of  "small 
entity"  FRA  adopts  in  this  proceeding 
must  be  consistent  with  the  principles 
of  railroad  safety  and  the  intent  of 
SBREFA.  That  is  to  say.  a  definition 
based  solely  on  economic 
considerations  would  not  suffice.  FRA's 
statutory  mandate  and  SBREFA  require 
that  the  safety  and  health  of  the  public, 
railroad  employees,  and  the 
environment  are  the  predominant 
concerns  where  a  company's  economic 
fitness  is  juxtaposed  against  them. 
Therefore,  FRA  asks  that  commenters 
and  participants  in  the  public  meeting 
address  how  their  respective  proposals 
would  meet  the  statutory  requirements 
involved,  if  the  definition  proposed 
broadly  covers  a  substantial  sector  of  the 
industry,  or  includes  entities  in  robust 
financial  condition.  Participants  should 
keep  in  mind  that  the  "sm^  entity" 
definition  FRA  ultimately  adopts  will 
not  necessarily  determine  the  reach  of 
any  particular  safety  rule.  This 
determination  will  be  used  in  FRA's 
communication  and  enforcement 
policies  under  SBREFA.  FRA  may,  as  it 
has  in  the  past,  choose  different  criteria ' 
to  determine  the  applicability,  content, 
or  effective  date  of  any  regulatory 
provision. 

Although  the  public  meeting  will  be 
transcribed  by  a  court  reporter,  it  will  be 
conducted  in  an  informal  maimer. 
Participants  who  wish  to  make  an 
opening  statement  concerning  FRA's 
definition  of  "small  entity"  may  do  so. 
However,  FRA  anticipates  that  all 
participants  and  agency  representatives 
will  engage  in  an  informal  dialogue  of 
questions  and  answers  concerning  this 
subject. 

Comments  Requested 

FRA  invites  written  comments  on  the 
definition  of  "small  entity,"  potential 
alternate  definitions,  and  supporting 
rationale  for  the  suggested  alternative 
definitions.  Please  direct  all  written 
comments  to  the  DOT's  Central  Docket 
Management  Facility,  Room  PL  401. 400 
Seventh  Street,  SW  Washington,  DC 
20590-0001.  Any  party  that  prepared 
written  comments  in  response  to  Notice 
No.  1  in  this  proceeding  in  1997  need 
not  file  comments  again,  unless  there  is 
additional  or  alternate  information  to 
share. 

Any  party  wishing  to  attend  the 
public  meeting  must  notify  the  FRA 
Docket  Clerk  in  writing  by  September 
20;  any  party  wishing  to  attend  and 
participate  in  the  meeting  must  notify 
the  FRA  Docket  Clerk  in  writing  by 
September  20, 1999. 


Submitted  in  Washington,  DC,  on  August 
20th.  1999. 
Jolene  M.  Molitoris, 
Administrator. 
IFR  Doc.  99-22000  Filed  8-24-99;  8:45  am) 

BILUNG  CODE  4aiO-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordicaeping 
Requlramanta;  Agency  Information 
Collaction  Activity  Under  0MB  Review 

agency:  Maritime  Administration.  DOT. 

ACTION:  Notice  and  request  for 
comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  et  seq.),  this  notice  announces 
that  the  information  collection 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment. 
Described  below  is  the  natiu^  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection 
was  published  on  June  8. 1999.  (64  FR 
30560]. 

DATES:  Comments  must  be  submitted  on 
or  before  September  24. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Ladd.  Financial  Analyst,  Office 
of  Ship  Financing,  Maritime 
Administration.  400  Seventh  Street,  SW, 
Room  8122,  Washington,  DC  20590, 
telephone  number— 202-366-5744. 
Copies  of  this  collection  can  also  be 
obtained  from  that  office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  "46  CFR  Part 
298— Title  XI  Obligation  Guarantees". 

OMB  Control  Number:  2133-0018. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Affected  Public:  Individuals 
interested  in  obtaining  loan  guarantees 
for  construction  or  reconstruction  of 
vessels  satisfying  criteria  under  the 
Merchant  Marine  Act,  1936. 

Form  Numbeiis):  MA-163,  MA-163A. 

Abstract:  In  accordance  with  the 
Merchant  Marine  Act.  1936,  MARAD  is 
authorized  to  execute  a  full  faith  and 
credit  guarantee  by  the  United  States  of 
debt  obligations  issued  to  finance  or 
refinance  the  construction  or 
reconstruction  of  vessels.  The 
information  collected  is  necessary  for 
MARAD  to  evaluate  an  applicant's 
project  and  capabilities,  make  the 
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reqiiir^i  I  determinations,  and  administer 
any  agi^ments  executed  upon  approval 
of  the  |(^an  guarantees. 

AimUal  Estimated  Burden  Hours: 
1750Hiurs. 

Add^ssee:  Send  comments  to  the 
Office  pjf  Infonnation  and  Regulatory 
Affairs^  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington,  DC  20502,  attention 
MARAP  Desk  Officer. 

CoDun^tits  Are  Invited  On 

Whether  the  proposed  collection  of 
infonnwion  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
informiition  will  have  practical  utility; 
the  accitracy  of  the  Department's 
estimatia  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quajUty,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimi^  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  Qf  automated  collection 
techniques  or  other  forms  of  information 
techno|4gy-  A  comment  to  OMB  is  best 
assured  oi  having  its  full  effect  if  OMB 
receive^  lit  within  30  days  of 
publicaition. 

Dated:  August  20, 1999. 
Joel  C.  Hjifiiard, 

Secreto/yi  Maritime  Administration. 

[FR  DocJ  <)9-22068  Filed  8-24-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Dodwt  No.  AB-563  (Sub-No.  IX)  and 
STB  Dodm  No.  AB-471  (Sub-No.  2X)1 

KanaasjEastam  Railroad,  inc.— 


AbandoirtHMnt  B 
and  Gi^nwood 


I  Butler 


South 

inc. 

Exam 


and  Oidahoma  Railroad, 
Inuance  of  Service 
Butler  and  Greenwood 


Kansajs  Eastern  Railroad,  Inc.  (KER) 
and  Soujtfa  Kansas  and  Oklahoma 
Railroad,  Inc.  (SKO)  have  filed  a  notice 
of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  for  KER  to  abandon 
and  SKO  to  discontinue  its  trackage 
rights  over  a  rail  line  between  milepost 
438.5,  at  Severy,  and  milepost  483.0 
near  Au^sta,  in  Butler  and  Greenwood 
Counties,)  KS.'  The  line  traverses  United 


'  KER  acquired  the  involved  rail  line  from 
Burlington  Northern  Railroad  Company  as  part  of 
the  transaction  authorized  in  Kansas  Eastern 
Railroad.  Inc. — Acquisition  Exemption — Burlington 
Northern  Bailroad  Company,  Finance  Docket  No. 
33292  (ICG  served  Dec.  2. 1996). 


States  Postal  Service  Zip  Codes  67010, 
67074,  67012,  67122  and  67137. 

KER  and  SKO  have  certified  that:  (1) 
no  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  there  has  been  no 
overhead  traffic  on  the  line  diuing  the 
past  two  years;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  state  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Surface 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Coiut  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
reqtiirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  has  been 
received,  this  exemption  will  be 
effective  on  September  24. 1999,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).'  and  trail 
use/rail  banking  requests  imder  49  CFR 
1152.29  must  be  filed  by  September  7, 
1999.  Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  September  14, 
1999,  with:  Surfece  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington,  DC  20$23. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicants' 


SKO's  trackage  rights  were  the  subject  of  an 
exemption  in  South  Kansas  and  Oidahoma 
Railroad.  Inc.— Trackage  flig/ite  Exemption- 
Kansas  Eastern  Railroad,  Inc.,  Finance  Docket  No. 
33293  (ICC  served  Dec.  2, 1996). 

2  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation]  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(fM25). 


representative:  Karl  Morell,  Ball  Janik 
LLP.  1455  F  St..  N.W..  Suite  225. 
Washington,  DC  20005.  If  the  verified 
notice  contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio. 

KER  and  SKO  have  filed  an 
environmental  report  which  addresses 
the  effects  of  the  abandonment  and 
discontinuance,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  August  30,  1999. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Siir&ce  Transportation  Board. 
Washington.  DC  20423)  or  by  calling 
SEA.  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Piu^uant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  KER  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
KER's  filing  of  a  notice  of 
consummation  by  August  25, 1999.  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"  WWW.STB.DOT.IMV.  " 

Decided:  August  19. 1999. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  99-22075  Filed  8-24-99;  8:45  am] 

BIUJNG  CODE  481  S-0(M> 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  International 
Financial  Institution  Advisory 
Commission 

agency:  Department  of  the  Treasury. 
ACnON:  Notice  of  meeting. 


summary:  Under  section  603  of  the 
Foreign  Operations,  Export  Financing 
and  Related  Programs  Appropriations 
Act.  1999.  the  International  Financial 
Institution  Advisory  Commission  (the 
"Commission")  shall  advise  and  report 
to  the  Congress  on  the  future  role  and 
responsibilities  of  the  international 
financial  institutions  (defined  as  the 
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International  Monetary  Fund, 
International  Bank  for  Reconstruction 
and  Development,  European  Bank  for 
Reconstruction  and  Development, 
International  Development  Association, 
International  Finance  Corporation, 
Multilateral  Investment  Guarantee 
Agency,  African  Development  Bank, 
African  Development  Fund,  Asian 
Development  Bank,  Inter-American 
Development  Bank,  and  Inter-American 
Investment  Corporation),  the  World 
Trade  Organization,  and  the  Bank  for 
International  Settlements. 

DATE:  The  first  meeting  of  the  Advisory 
Commission  will  be  held  on  September 
9, 1999,  beginning  at  9:30  a.m.  and 
tentatively  ending  at  3:30  p.m.  in  room 
H  219  in  the  U.S.  Capitol,  Washington, 
D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Designated  Federal  Official:  William 
McFadden,  Senior  Policy  Advisor, 
Office  of  International  Monetary  and  - 
Financial  Policy,  Room  4444, 
Department  of  the  Treasiuy,  1500 
Pennsylvania  Avenue  N.W., 
Washington,  D.C,  20220.  Telephone 
number  202-622-0343,  fax  number 
(202)  622-7664. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 


Dated:  August  20. 1999. 
William  McFadden, 

Designated  Federal  Official. 

[FR  Doc.  99-22035  Filed  8-24-99:  8:45  am) 

BIUINO  CODE  4aiO-2S-M 


DEPARTMENT  OF  THE  TREASURY 

Depannnental  Offices 

International  Monetary  Fund  Advisor 
Committoe 

agency:  Department  of  the  Treasury. 
action:  Notice  of  meeting. 


Agenda  of  Meeting 

The  agenda  tentatively  includes  the 
following: 

•  Welcome  and  introduction  by  Prof. 
Allan  Meltzer,  Chairman  of  the 
Committee. 

•  Presentation  of  Commission 
objectives  by  Dr.  Meltzer. 

•  Discussion  and  review  of 
preliminary  research  papers. 

•  Discussion  of  future  meeting  dates 
and  the  commissioning  of  further 
research  papers. 

Procedural 

This  meeting  is  open  to  the  pubUc. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished. 
Members  of  the  public  may  submit 
written  comments.  If  you  wish  to 
furnish  comments,  please  provide  16 
copies  of  yoiu  written  material  to  the 
Designated  Federal  Official.  If  you  wish 
to  have  your  comments  distributed  to 
members  of  the  Commission  in  advance 
of  the  first  meeting,  16  copies  of  any 
written  material  should  be  provided  to 
the  Designated  Federal  Official  no  later 
than  September  2, 1999. 


summary:  Under  section  610  of  the 
Foreign  Operations,  Export  Financing 
and  Related  Programs  Appropriations 
Act,  1999,  the  Secretary  of  the  Treasury 
is  required  to  establish  an  International 
Monetary  Fimd  Advisory  Committee 
(the  "Committee")  to  advise  the 
Secretary  on  IMF  policy. 
dates:  The  first  meeting  of  the 
Committee  will  be  held  on  September 
10, 1999,  beginning  at  2:30  p.m.  in  the 
Cash  Room  located  on  the  second  floor 
of  the  main  Department  of  the  Treasury 
building,  1500  Pennsylvania  Avenue, 
NW,  Washington,  DC. 

The  duration  of  the  meeting  will  be 
approximately  two  to  three  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Designated  Federal  Official:  William 
McFadden,  Senior  Policy  Advisor, 
Office  of  International  Monetary  and 
Financial  Policy,  Room  4444, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue  NW,  Washington, 
DC,  20220.  Telephone  number  202- 
622-0343,  fax  number  (202)  622-7664. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

The  agenda  tentatively  includes  the 
following:  ^ 

•  Bacl^^und  on  the  establishment  of 
the  Committee. 

•  Discussion  on  promoting  U.S. 
policy  objectives  in  the  IMF. 


must  provide  a  photo  ID  at  the  entrance 
to  be  admitted  into  the  building. 

Members  of  the  public  may  submit 
written  comments.  If  you  wish  to 
furnish  such  comments,  please  provide 
16  copies  of  such  comments  to  the 
Designated  Federal  Official.  If  you  wish 
to  have  your  comments  distributed  to 
members  of  the  Committee  in  advance 
of  the  first  meeting,  16  copies  of  any 
written  material  shoidd  be  provided  to 
the  Designated  Federal  Official  no  later 
than  August  27. 

Information  on  Services  for  Individuak 
With  Disabilities 

For  information  on  fecilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at 
meetings,  contact  the  Designated 
Federal  Official  no  later  than  24  hours 
in  advance  of  the  meeting  time. 

Dated:  August  19, 1999. 
William  McFaddm, 
Designated  Federal  Official. 
[FR  Doc.  9»-21982  Filed  8-24-99;  8:45  am] 
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Procedural 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  If  you 
wish  to  attend,  please  FAX  your  name, 
birthday,  and  social  security  number  to 
the  Designated  Federal  Official  no  later 
than  4  P.M.,  September  9,  for  clearance 
into  the  Treasury  building.  Members  of 
the  public,  who  have  provided  such 
information,  must  enter  the  main 
Treasury  building  at  the  entrance  on 
15th  Street  between  F  and  G  Streets,  and 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objacts  Imported 
for  Exhibition  Determinations:  "The 
Drawings  of  Annibale  CarraccI" 

AGENCY:  United  States  Information 
Agency  (USIA). 
ACTION:  Notice. 


summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of  . 
October  19, 1965  (79  Stat.  8325,  22 
U.S.C.  2459,  Executive  Order  12047  of 
March  27, 1978  (43  FR  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
Jime  27, 1985  (50  FR  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit 
"TTie  Drawings  of  Annibale  Carracci," 
imported  fit>m  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cidtural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
objects  at  the  National  Gallery  of  Art 
from  September  26, 1999  to  January  9, 
2000  is  in  the  national  interest. 

Public  Notice  of  these  Determinations 
is  ordered  to  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  objects  or 
other  information,  please  contact  Carol 
Epstein,  Assistant  General  Counsel, 


)ffice  of  the  G 
5981.  The  add 
formatidn  A 
Washington,  I 

Dated:  Ai  i^us 
iLes  Jin, 
ICenerai  Co^hse 
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e  entrance 


Individuals 


)ffice  of  the  General  Counsel,  202/619- 
5981.  The  laddress  is  Room  700,  US 

lonnaticin  Agency,  301  4th  Street,  SW, 

/ashingtda,  DC  20547-0001. 

Dated:  A^^ust  18. 1999. 
iLes  Jin,       1 1 
jcenerai  Coiftisel. 
|[FR  Doc.  99U21970  Filed  8-24-99;  8:45  am] 

IBNJJNO  COCK  P230-01-M 

.  ^F 

UNITED  SPATES  INFORMATION 
AGENCY  1 1 

I  Culturallyj  Significant  Obiects  importMl 
for  Exhibition  Detarmlnation:  "Gk>id  of 

Itha  Nomada:  Scythian  TraaaurM  from 
Ancient  Ukraine" 

agency:  l|<uted  States  hifonnation 
Agency. 
I  action:  N<)tice. 

SUMMARY:  iNotice  is  hereby  given  of  the 
following  iqeterminations:  Piirsuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  1ft  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Ex^utive  Order  12047  of  March 
27, 1978  (m  FR  13359,  March  29, 1978), 
and  DelegJE^tion  Order  No.  85-5  of  June 
27, 1985  (BO  ra  27393,  July  2, 1985),  I 
hereby  deiermine  that  the  objects  to  be 
included  i^  the  exhibit,  "Gold  of  the 
Nomads:  ^lc)rthian  Treasures  from 
Ancient  Ufxaine"  imported  from  abroad 
for  the  tei^porary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  [pursuant  to  a  loan  agreement 
with  the  foreign  lender.  I  also  determine 
that  the  ejdiibition  or  display  of  the 
listed  objects  at  the  San  Antonio     ' 
Museiun  pjf  Art,  San  Antonio,  TX,  from 
on  or  about  November  7, 1999,  to  on  or 
about  January  30.  2000,  and  The  Walters 
Art  Gallery  in  Baltimore,  MD,  from  on 
or  about  March  5,  2000.  to  on  or  about 
May  28,  2|()00,  and  the  Los  Angeles 
County  Museum  of  Art,  Los  Angeles, 
CA,  from  on  or  about  July  2,  2000.  to  on 
or  about  September  24,  2000,  and  the 
Brooklyn IMuseum  of  Art,  Brooklyn,  NY, 
bom  on  or  about  October  29,  2000,  to 
on  or  about  January  21,  2001,  is  in  the 
national  ^terest.  Public  Notice  of  these 
determin^iions  is  ordered  to  be 
published  lin  the  Federal  Register. 
FOR  FURT^R  INFORMATION  CONTACT:  For 
a  copy  of  tihe  list  of  exhibit  objects  and 
for  furthetTi  information,  contact  Ms. 


Neila  Sheahan,  Assistant  General 
Counsel,  Office  of  the  General  Coimsel, 
202/619-5030.  The  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street,  SW,  Washington,  DC  20547- 
0001. 

Dated:  August  18. 1999. 
Les  Jin, 

General  Counsel. 

[FR  Doc.  99-21972  Filed  8-24-99;  8:45  am] 
nUMG  CODE  •230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Otifacta  imported 
for  Exhil>itlon  Determinatlona:  "Maaica: 
Faeea  of  Culture" 

agency:  United  States  Information 

Agency. 

action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.- 85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Masks:  Faces 
of  Culture,"  imported  from  abroad  for 
the  temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
piusuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
objects  at  The  Saint  Louis  Art  Museimi, 
Saint  Louis,  MO,  from  on  or  about 
October  10, 1999,  to  on  or  about  January 
2,  2000,  and  The  Field  Museiun, 
Chicago,  IL,  from  on  or  about  February 
19,  2000,  to  on  or  about  May  4.  2000, 
and  The  Museiun  of  Fine  Arts,  Houston, 
Houston,  TX,  from  on  or  about  June  25, 
2000,  to  on  or  about  October  1.  2000,  is 
in  the  national  interest.  PubUc  Notice  of 
these  determinatio.ns  is  ordered  to  be 
pubUshed  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  a  copy  of  the  list  of  exhibit  objects 
and  for  further  information,  contact  Ms. 
Lorie  Nierenberg,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/61»-6084.  The  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 


Street,  SW,  Washington,  DC  20547- 
0001. 

Dated:  August  18, 1999. 
Les  Jin, 

General  Counsel. 
(FR  Doc.  99-21973  Filed  8-24-99;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objecta  Imported 
for  Exhibition  Determinatlona:  "Tilman 
Riemenachneider  Maater  Sculptor  of 
the  Late  Middle  Agea" 

action:  Notice. 

SUMMARY;  Notice  is  hereby  given  nf  the 
following  determinations:  Piusuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27. 1978  (43  FR  13359,  March  29. 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Tilman 
Riemenschneider:  Master  Sculptor  of 
the  Late  Middle  Ages."  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  listed  objects  at  the  National 
Gallery  of  Art  from  October  3. 1999  to 
January  9.  2000  and  at  the  Metropolitan 
•  Museum  of  Art,  New  York,  NY  from 
February  7,  2000  to  May  14.  2000  is  in 
the  national  interest. 

Public  Notice  of  these  Determinations 
is  ordered  to  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  objects  or 
other  information,  please  contact  Paid 
Manning,  Assistant  General  Counsel, 
Office  of  the  General  Counsel,  202/619- 
5997.  The  address  is  Room  700,  U.S. 
Information  Agency,  301  4th  Street, 
SW..  Washington.  DC  20547-0001 

Dated:  August  18. 1999. 
Les  Jin, 

General  Counsel. 

(FR  Doc.  99-21971  Filed  8-24-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agerx^y  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewttere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

48CFRPart204 
[DFARSCaM  96-0027] 

DataiM*  Fwleral  Acquisition 
Ragulallon  Supplemant;  Taxpayer 
IdaiiUncaikNi  Numbara  and 
Commarcial  and  Govamment  Entity 
Codai 

Correction 

In  rule  document  99-20283, 
beginning  on  page  43098,  in  the  issue  of 
Monday,  August  9, 1999,  make  the 
following  correction(s): 

204J03    [Corractod] 

1.  On  page  43099,  in  the  first  column, 
in  204.603(2)(ii),  in  the  third  line,  after 
"at",  remove  "$". 

204J02    [CoiTMrtod] 

2.  On  the  same  page,  in  the  second 
column,  in  the  heading  for  204.902, 
after  "General"  add  a  period. 

204.7200    [Corractad] 

3.  On  the  same  page,  in  the  third 
colimm,  in  the  heading  for  204.7200, 
after  "subpart"  add  a  period. 

204.7204    [ConwctMl] 

4.  On  page  43100,  in  the  second 
column,  in  204.7204(b),  in  the  sixth 
line,  after  "North"  add  a  comma. 


204.7303    [Conrected] 

5.  On  page  43101,  in  the  fiirst  coliunn, 
in  204.7303(b),  in  the  second  line, 
"determined"  should  read 
"determines";  and  in  the  fifth  line, 
"awarded"  should  read  "award". 

6.  On  the  same  page,  in  the  same 
column,  in  204.7303(b)(1),  in  the  third 
line,  "toward"  should  read  "to  award". 
[FR  Doc.  C9-20283  Fibd  8-24-99:  8:45  am] 
BNXMGCOOE  150S-01-O 


DEPARTMENT  OF  ENERGY 

Faderal  Energy  Regulatory 
Commission 


[RP95-363-0ie] 

El  Paso  Natural  Gas  Company;  Notice 
ofRiing 

Correction 

In  notice  dociunent  99-21282 
appearing  on  page  44717  in  the  issue  of 
Tuesday,  August  17, 1999,  the  docket 
line  should  appear  as  set  forth  above. 
[FR  Doc.  C9-21282  Filed  8-24-99;  8:45  am] 
BIUJNGCOOE  1S0S-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP  99-376-01 1] 

Venice  Gathering  System,  L.L.C.; 
Notice  of  Compliance  Rling 

Correction 

In  notice  document  99-21409 
beginning  on  page  44915  in  the  issue  of 


Wednesday,  August  18, 1999,  the  docket) 
line  should  appear  as  set  forth  above. 
[FR  Doc.  C9-21409  Filed  8-24-99;  8:45  am] 

MLUNG  CODE  1S0fr-«1-O 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Nos.  ER96-14-004;  ER99-1751- 
003-;  ER99-2337-001;  ER99-3858-000; 
ER99-3866-000;  ER99-3867-000;  ER99- 
3865-000;  ER99-3669-000  and  ER99-3926- 
000] 

Select  Energy,  inc.;  Aquila  Energy 
Mariteting  Corporation;  FPL  Services, 
inc.;  Southwestern  Public  Service 
Company;  Mobile  Energy  Services 
Company;  Entergy  Services,  inc.; 
Louisville  Gas  and  Electric  Company 
and  Kentuclcy  Utilities;  Fitchburg  Gas 
and  Eisctric  Light  Company;  Duquesne  | 
Light  Company;  Notice  of  Filings 

Correction 

In  notice  dociiment  99-21281 
appearing  on  page  44718  in  the  issue  of 
Tuesday,  August  17, 1999,  the  docket 
line  should  appear  as  set  forth  above. 
[FR  Doc.  C9-21281  Filed  8-24-99;  8:45  am] 
MIXING  COOE  150S-01-D 


)9,  the  docket! 
irth  above. 
-99;  8:45  am] 


R99-1751- 
1858-000; 
0OO;ER99- 
d  ER99-3928- 
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Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  148,  261,  264,  1265,  268, 
271,  and  302 

Hazardous  Waste  Management  System; 
identification  and  Listing  of  Hazardous 
Waste;  Clilorinated  Aliphatics  Production 
Wastes;  l^nd  Disposal  Restrictions  for 
Newly  Identified  Wastes;  and  CERCUV 
Hazardous  Substance  Designation  and 
Reportable  Quantities;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pwla  148, 261, 264, 265, 268, 
271.  and  302 

ISWH-niL-641»-q 


9ysliiii;  MmMlcsllon  mkI  LMIng  of 
AMplMllcs  Prediictton  WmIm;  Land 
andCERCLA 


!  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


r:  The  EPA  is  proposing  to  list 
three  of  six  wastes  firdm  the  chlorinated 
aliphatics  industry  as  hazardous  wastes 
under  the  Resource  Conservation  and 
Recovery  Act  (RC31A),  which  directs 
EPA  to  determine  whether  certain 
wastes  from  the  chlorinated  aliphatics 
industry  present  a  hazard  to  hiunan 
health  or  the  environment.  The  effect  of 
listing  these  three  wastes  will  be  to 
subject  them  to  stringent  management 
and  treatment  standards  under  RCRA 
and  to  subject  them  to  emergency 
notification  reqiarements  for  releases  of 
hazardous  substances  to  the 
environment  EPA  is  proposing  a 
contingent-management  listing 
apptoedi  for  one  of  these  wastes,  tad  as 
one  of  two  options  tat  another  of  diese 
wastes,  such  that  waste  genwators  %vill 
have  the  option  of  their  waste  not  being 
listed  if  it  is  sent  to  a  specific  type  of 
management  facility. 
DATES:  EPA  will  accept  public 
comments  on  this  proposed  rule  until 
NovembOT  23. 1999.  CcHnmoits 
postmarked  after  this  date  will  be 
maricad  "late"  and  may  not  be 
oonsideied.  Any  person  may  request  a 
public  hnering  on  this  im>posal  by  filing 
a  request  by  September  8. 1999. 
AOOREMeS:  If  you  wish  to  comment  on 
this  pn^xMed  rule,  you  must  send  an 
QrigiDal  and  two  cities  of  the  comments 
refsrancing  dodut  number  F-1999- 
CALP-FFFFF  to:  RCRA  Docket 
Infonnation  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agaiacy  Headquartan  (EPA, 
HQ),  401 M  Straet.  SW,  Washington. 
D.C  20460.  Hand  deUvsries  of 
comments  should  be  made  to  die 
Ariingtoo.  VA.  address  listed  in  the 
fwtttii  paiagi^ih  of  WIPPHMiiilAltV 
■POfMAimi.  You  also  m^  submit 
comments  electionically  ^  sending 
electranic  mail  dirpug)i  the  Lutoraet  to: 


rcradocket9epamail.epa.gov.  See  the 
beginning  of  SUPPLEMENTARY 
MPOmATlON  for  instructions  on 
electronic  submission. 

You  should  not  submit  electronically 
any  confidential  business  information 
(CBI).  You  must  submit  an  original  and 
two  copies  of  CBI  under  separate  cover 
to:  RCRA  CBI  Document  Control  Officer. 
OfBce  of  Solid  Waste  (5305W),  U.S. 
EPA,  401  M  Street.  SW,  Washington. 
D.C.  20460.  See  the  beginning  of 
SUPPLEMENTARY  MFORMATION  for 
information  on  viewing  public 
comments  and  supporting  materials. 

Address  requests  for  a  hearing  to  Mr. 
David  Bussard  at:  OfBce  of  Solid  Waste, 
Hazardous  Waste  Identification  Division 
(5304W),  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.  Washington, 
D.C.  20460.  (703)  306-8880. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  D.C,  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323.  For  information  on  specific 
aspects  of  the  rule,  contact  Ross  Elliott 
of  the  OfBce  of  Solid  Waste  (5304 W), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  D.C. 
20460.  [E-mail  addresses  and  telephone 
nusriiers:  elliott.rossdepamail.epa.gov, 
(703)  306-8748.] 

SUPPLEMENTARY  MFORIMTION:  You 
should  identify  comments  in  electronic 
format  withtlw  docket  number  F-1999- 
CALP-FFFFF.  You  must  submit  all 
electronic  comments  as  an  ASCII  (text) 
file,  avoiding  the  use  of  special 
characters  and  any  form  of  enoyption. 
If  you  do  not  submit  conunents 
electronically,  EPA  is  asking 
prospective  commenters  to  voluntarily 
submit  one  additional  copy  of  their 
comments  on  labeled  personal  computer 
diskettes  in  ASCII  (text)  format  or  a 
word  processing  foimat  that  can  be 
converted  to  ASCII  (text).  It  is  essential 
to  specify  on  the  disk  label  the  word 
processing  software  and  version/edition 
as  well  as  the  commenter's  name.  This 
will  allow  EPA  to  convert  the  comments 
into  one  of  the  word  processing  formats 
utilized  by  the  Agency.  Please  use 
mailing  envelopes  designed  to 
physioilly  protect  the  submitted 
didcettes.  EPA  emphasizes  that 
submission  of  comments  on  diskettes  is 
not  mandatory,  nor  will  it  result  in  any 
advantage  or  disadvantage  to  any 
commenter.  Supp<nting  documents  in 
the  docket  ftv  thii  Notice  are  also 
available  in  electronic  ftumat  on  the 
Intenoet  Follow  these  instructions  lo 
these  documents. 


WWW:  http://www.epa.gov/epaoswer/ 

hazwaste/id 
FTP:  kp.epaJgov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in  /pub/gopher/ 

OSWRCRA. 

EPA  will  keep  the  official  record  for 
this  action  in  paper  form.  Accordingly, 
we  will  transfer  all  comments  receiveid 
electronically  into  paper  form  and  place 
them  in  the  official  recofd,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
adcbess  in  ADDRESSES  at  the  beginning 
of  this  document. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  We  will  not 
immediately  reply  to  cosamenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that  I 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

You  may  view  public  comments  and 
supporting  materials  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Oneway  I,  First  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  RIC  is  open  from  9  a.m.  to  4  p.m., 
Mpndi^  through  Friday,  exckuding 
federal  holidays.  To  review  docket 
materials,  we  recoBHiend  that  you  make 
an  appointment  by  calling  (703)  603- 
9230.  You  may  c^y  a  maxiwuHn  of  100 
pages  from  any  i^ulatsry  docket  at  no 
charge.  Ad^tienal  copies  cost  $0.15/ 
page.  For  information  on  accessing 
paper  and/or  electoonic  copies  of  Uie 
document,  see  the  first  paragr^h  of  the 
SUPPLEMENTARY  mmmtmOH  section. 

Customer  Service 

How  Can  I  Influence  EPA 's  Thinking  on 
This  Proposed  Rule? 

In  developing  this  proposal,  we  tried 
to  address  the  concerns  of  all  our 
stakeholders.  Your  comments  will  help 
us  improve  this  rule.  We  invite  you  to 
provide  diffarent  views  on  options  we 
propose,  new  approaches  we  haven't 
considered,  new  data,  how  this  rule  may 
afiioct  you.'  or  other  relevant  information. 
We  welcome  your  views  on  all  aspects 
of  this  proposed  rule,  but  we  request 
comments  in  particular  on  the  items 
indicated  at  i&t  end  ai  each  section. 
Your  comments  will  be  most  efifective  if 
you  follow  the  suggestions  below: 

•  Explain  your  views  as  clearly  as 
possible  and  provide  a  summary  of  the 
reasoning  you  used  to  arrive  at  your 


iM 


Federal  Regigter/Vol.  64.  No.  Ig4/Wedirt8day.  Aagu^  25,  1999/ Proposed  BMletf 


48437 


conclusions,  as  well  as  examples  to 
'lustrate  ^vir  views,  where  possible. 

•  Provi|de  solid  technical  and  cost 
lata  to  suf^port  youi  views. 

'  If  you  jestimate  potential  costs, 
)lain  how  you  arrived  at  your 
stimate. 

Tell  ^ik  which  parts  you  support,  as 
jwell  as  those  with  wHich  you  disagree. 

•  Offeri^pecific  alternatives. 

•  Reference  yoiu  comments  to 
Ispecific  sections  of  the  proposal,  such  as 
■the  sections  or  page  niunbers  of  the 
jpreamble;  or  the  regulatory  citations. 

•  Remember  that  your  comments 
[must  be  sinmitted  by  the  deadline  in 

I  noticel 

•  Inclujje  the  name,  date,  and  docket 
Inimiber  with  your  comments.  , 

|Contents  pf  This  Proposed  Rule 

The  contents  of  the  preamble  to  this 
I  proposed  nile  are  listed  in  the  following 


Froin( 


H  intially  Will  Be  Afiiected  by  This 
Rule? 

This  Rule  Read  Differently 
ler  Listing  Rules? 
C.  What  Ada  the  Statutory  Authorities  for 
This  Rule? 

n.  Backgroii^d 

A.  Schedule  Suit 

B.  Existing  Chlorinated  Aliphatics  Listings 

m.  Today'^  Action 

A.  Summaly  of  Today's  Action 

1.  Scope 'Of  the  Listing  Detennination 

2.  Sunuqary  of  the  Proposed  Listing 
Detenttnations 

3.  Stinuqary  of  the  Remainder  of  This 
PreamUe 

B.  DescriptSpn  of  the  Industry 

C.  Overview  of  EPA's  Information  Collection 

Activities 

1.  Field  Investigations  and  Sampling 

2.  RCRA  $ection  3007  Survey 

D.  What  Ai4  the  Risks  Associated  With 

Managetoent  of  Wastewaters  and 
Wastetviater  Treatment  Sludges  From  the 
Produtjr^on  of  Chlorinated  Aliphatic 
Chemittols? 

1.  What  Are  the  Risks  for  Potential  Human 
Receptors? 

2.  What  Are  the  Potential  Risks  for 
Ecolq^Cal  Receptors? 

3.  Did  Wfi  Conduct  a  Peer  Review  of  the 
Risk  A|s6e8sment? 

E.  Waste-Stecific  Listing  Determination 

Rationales 
1.  Chloribated  Aliphatics  Wastewaters 


2.  EIXWCM  Wastewater  Treatment 
Sludges 

3.  VCM-A  Wastewater  Treatment  Sludges 

4.  Methyl  Chloride  Wastewater  Treatment 
Sludges 

5.  Ally]  Chloride  Wastewater  Treatment 
Sludges 

F.  Constituents  Proposed  for  Addition  to 
Appendix  Vm  to  40  CFR  Part  261 

IV.  Economic  Analysis 

A.  What  Is  the  Piupose  of  the  Economic 

Analysis? 

B.  How  May  the  Public  Participate  in  the 

Economic  Analysis? 

C.  How  Are  Chlorinated  Aliphatic  Chemicals 

Used  in  the  Economy? 

D.  Where  Are  CAHCs  Manufactured  in  the 

United  States? 

E.  Have  CAHCs  Been  Produced  Historically 

in  Other  Locations  in  the  United  States? 

F.  What  Are  the  Estimated  Potential  Industry 

Coste  of  This  Listing? 

V.  Proposed  Treatment  Standards  Under 
RCRA's  Land  Disposal  Restrictions 

A.  What  Are  EPA's  Land  Disposal 

Restrictions  (LDRs)? 

B.  How  Does  EPA  Develop  LDR  Treatment 

Standards? 

C.  What  Kind  of  TreaUnent  Standards  Are 

Proposed? 

D.  Other  LDR-Related  Provisions 

E.  What  Standards  Are  Proposed  for  K173? 

F.  What  Standards  Are  Proposed  for  Kl  74? 

G.  What  Standards  Are  Proposed  for  K175? 
H.  What  Other  Land  Disposal  Restrictions 

Aspects  Are  There  to  the  Proposal? 
I.  Is  There  Treatment  Cap>acity  for  the 
Proposed  Wastes? 

VI.  CompUance  Dates 

A.  Notification 

B.  Interim  Status  and  Permitted  Facilities 

Vn.  State  Authority 

A.  Applicability  of  Rule  in  Authorized  States 

B.  Effect  on  State  Authorizations 

Vni.  Designation  of  Chlorinated  Aliphatic 
Wastes  (K173,  K174  and  K175)  Under  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA) 

A.  What  Is  the  Relationship  Between  RCRA 

andCERCLA? 

B.  Is  EPA  Proposing  To  Add  Chlorinated 

Ahphatic  Wastes  to  CERCLA? 

C.  How  Does  EPA  Determine  Reportable 

Quantities? 

D.  When  Do  I  Need  to  Report  a  Release  of 

K173,  K174  or  K175  Under  CERCLA? 

E.  What  if  I  Know  the  Concentration  of  the 


F.  How  Did  EPA  Determine  the  RQs  for  K173. 

K174  and  K175  and  Their  Hazardous 
Constituents? 

G.  How  Do  I  Report  a  Release? 

H.  What  Is  the  Statutory  Authority  for  This 

Program? 
I.  How  Can  1  Influence  EPA's  Thinking  on 

Regulating  K173,  K174  and  K175  Under 

CERCLA? 

DC.  Administrative  Assessments 

A.  Executive  Order  12866 

B.  Regulatory  Flexibihty  Act 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  12875:  Enhancing  the 

Intergovenunental  Partnership 

F.  Executive  Order  13084:  Consultation  and 

Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 

Children  From  Environmental  Risks  and 

Safety  Risks 
H.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Executive  Order  12898:  Enviroimiental 

Justice 

I.  Overview 

A.  Who  PotentiaUy  WiU  Be  Affected  by 
This  Proposed  Rule? 

Beginning  January  1, 1999  all 
doctunents  related  to  USEPA's 
regulatory,  compliance  and  enforcement 
activities  including  rules,  policies, 
interpretive  guidance,  and  site-specific 
determinations  with  broad  application, 
should  properly  identify  the  regulated 
entities,  including  descriptions  that 
correspond  to  the  applicable  SIC  codes 
or  NAICS  codes  (source:  09  October 
1998  USEPA  memo  from  Peter  D. 
Robertson,  Acting  Deputy  Administratcn- 
of  USEPA).  Today's  action,  if  finalized, 
could  potentially  affect  those  who 
handle  the  wastes  that  EPA  is  proposing 
to  add  to  the  Agency's  list  of  hazardous 
wastes  under  the  RCRA  program.  This 
action  also  may  afiect  entities  that  may 
need  to  respond  to  releases  of  these 
wastes  as  CERCLA  hazardous 
substances.  These  potentially-affected 
entities  are  described  in  the  Economics 
Backgroimd  Document  placed  in  the 
docket  in  support  of  today's  proposed 
rule;  a  summary  is  shown  in  the  table 
below. 


Constituents  in  My  Waste? 

SuMM^fiY  OF  Facilities  Potentially  Affected  by  the  USEPA's  1999  Chlorinated  Aliphatics  Manufacturing 
Waste  Listing  Proposal  According  to  Applicable  SIC  and  NAICS  Codes 


Item 


Parent 
company 
SIC  code 


kKjusby  sectorname 


Number  o( 
U.S. 

relevant 
CAHC  mfg. 

faciiities* 


Parent 

company 

NAICS  code 

equivalent** 


1311 
1400 


Mining:  Crude  petroleum  and  natural  gas  .. 
Mining:  Nonmetallic  minerals,  except  fuels 


211111 
212300 
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Summary  of  Facilities  Potentially  Affected  by  the  USEPA's  1999  Chlorinated  Aliphatics  Manufacturing 
Waste  Listing  Proposal  According  to  Applicable  SIC  and  NAICS  Codes— Continued 


Item 


Parent 
company 
sic  code 


3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 


2295 
2800 
2810 
2812 
2821 
2851 
2869 
2911 
3600 


Industry  sector  name 


Manufacturing:  Coated  fabrics,  not  oibberized  

Manufacturing:  Chemicals  &  allied  products  

Manufacturing:  Chemicals  &  allied  products  

Manufacturing;  Alkalies  &  chlorine  manufacture  

Manufacturing:  Plastics  materials  &  resins 

Manufacturing:  Paints  &  allied  products 

Manufacturing:  Industrial  organic  chemicals,  nee  

Manufacturing:  Petroleum  refining 

Manufacturing:  Electronic  &  other  electric  equipment 


Total  Applicable  Facilities 


Number  of 
U.S. 

relevant 
CAHC  mfg. 

facilities' 


23 


Parent 

company 

NAICS  code 

equivalent** 


313321 

325000l 

3250001 

325181] 

32521 1 

32551 

32511 

32411 1 

3350001 


u.J2i^®,v,"iI!^^^  °^  r®'*''^'  '^*^''"'®^.  '?  based  on  the  (a)  type  of  CAHC  products  manufactured,  (b)  tvoes  of  wastes  aenerated.  and  (c)  basplinel 
Kth^^M^„T.  r  P/3'^''?^5'  '"  ^e'at'on  to  the  terms  and  conditions  of  the  proposed  listing  options.  However,  all  CAhc  manufacturing  facilities 
in  each  industnal  sector  code  may  not  be  affected  by  the  proposed  listing  options  av,iu.  ..y  .awnucoi 

rr^^o^Rw,!?  ^^'ih®^^'^®  "^^"l^^^"??,  equivalents  above  from  the  SIC-to-NAICS  conversion  tables  provided  by  the  US  Department  of 
Commerce,  Bureau  of  the  Census,  at  the  following  website:  http://www.c0nsus.gOv/epcd/www/naicstab.htm.  There  is  no  direct  match  in  the  SIC- 
NAICS  conversion  tables  for  SIC  codes  1400,  2800,  2810,  and  3600.  so  a  generalized  six-digit  NAICS  code  is  provided  abwrtor  these  f(X^ 


cases 

The  list  of  potentially  affected  entities 
in  the  above  table  may  not  be 
exhaustive.  Chu'  aim  is  to  provide  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  tlds  action. 
This  table  lists  those  entities  that  EPA 
is  aware  potentially  could  be  affected  by 
this  action.  However,  this  action  may 
affect  other  entities  not  listed  in  the 
table.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  exanune  40  CFR  260  and  261 
carefully  in  concert  with  the  proposed 
rules  amending  RCRA  that  are  found  at 
the  end  of  this  Federal  Register  notice. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  section  entitled 
FOR  FURTHER  INFORMATION 
CONTACT. 

B.  Why  Does  This  Rule  Read  Differently 
From  Other  lasting  Rules? 

Today's  proposed  listing 
determination  preamble  and  regulations 
are  written  in  "readable  regulations" 
format.  The  authors  tried  to  use  active 
rather  than  passive  voice,  plain 
language,  a  question-and-answer  format, 
the  pronouns  "we"  for  EPA  and  "you" 
for  the  owner/generator,  and  other 
techniques  to  make  the  information  in 
today's  rule  easier  to  read  and 
understand.  This  new  format  is  part  of 
the  Agency's  efforts  at  regidatory 
reinvention,  and  it  makes  today's  rule 
read  differently  from  other  listing  rules. 
The  Agency  believes  that  this  new 
format  will  increase  readers'  abilities  to 
understand  the  regulations,  which 
should  then  increase  compliance,  make 


enforcement  easier,  and  foster  better 
relationships  between  EPA  and  the 
regulated  community. 

■C.  What  Are  the  Statutory  Authorities 
for  This  Rule? 

These  regulations  are  being  proposed 
under  the  authority  of  Sections  2002(a), 
3001(b).  3001(e)(2)  and  3007(a)  of  the 
Solid  Waste  Disposal  Act,  42  U.S.C. 
6912(a),  6921(b)  and  (e)(2),  and  6927(a) 
as  amended  several  times,  most 
importantly  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
These  statutes  commonly  are  referred  to 
as  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  and  are  codified 
at  Volume  42  of  the  United  States  Code 
(U.S.C),  Sections  6901  to  6992(k)  (42 
U.S.C.  6901-6992(k)). 

Section  102(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  U.S.C.  9602(a)  is  the 
authority  under  which  the  CERCLA 
aspects  of  this  rule  are  being  proposed. 

n.  Background 

A.  Schedule  Suit 

In  1989,  the  Environmental  Defense 
Fund  (EDF)  sued  the  Environmental 
Protection  Agency  (EPA),  in  part  for 
failing  to  meet  the  statutory  deadlines  of 
Section  3D01(e)(2)  of  RCRA  (EDF  vs. 
Browner;  Civ.  No.  89-0598  D.D.C.).  To 
resolve  most  of  the  issues  in  the  case, 
EDF  and  EPA  entered  into  a  consent 
decree,  which  has  been  amended 
several  times  to  revise  dates.  The 
consent  decree  sets  out  deadlines  for 
promidgating  certain  RCRA  rules  and 
for  completing  certain  studies  and 


reports.  Paragraph  1.  m.  of  the  consent 
decree  obliges  EPA  to  propose  a 
hazardous  waste  listing  determination 
for  wastewaters  and  wastewater 
treatment  sludges  generated  from  the 
production  of  specified  chlorinated 
aliphatic  chemicals.  The  wastewater 
and  wastewater  treatment  sludges 
subject  to  the  consent  decree  are  those 
from  the  production  of  chlorinated 
aliphatics  for  which  other  process 
wastes  already  have  been  designated  as 
hazardous  waste  F024  in  40  CFR  261.31. 
According  to  the  consent  decree,  EPA 
must  propose  listing  determinations  by 
July  30, 1999  and  promulgate  final 
listing  determinations  on  or  before 
September  30,  2000.  Today  EPA  is 
proposing  listing  determinations  for 
these  wastes  in  accordance  with  the 
consent  decree. 

B.  Existing  (Chlorinated  Aliphatics 
Listings 

Today's  proposal  does  not  affect  the 
scope  of  the  chlorinated  aliphatics 
process  wastes  that  already  have  been 
listed  as  hazardous  in  prior  EPA 
rulemakings.  These  wastes  include 
wastes  designated  as  hazardous  waste 
code  F024  as  well  as  a  number  of  other 
chlorinated  aliphatic  wastes  listed 
below  in  Table  II-l.  EPA  is  not 
soliciting  comment  on  these  existing 
hazardous  waste  listings  and  does  not 
intend  to  respond  to  such  comments,  if 
received. 

Likewise,  EPA  is  not  soliciting 
comments  in  today's  rule  on  the 
applicability  of  the  existing  chlorinated 
aliphatics  listings  to  the  provisions  of. 
CtkCLA.  Wastes  listed  as  hazardous 


ider  RCF(A  ar 
Substances  und 

icluded  itii  the 
(ubstancesi  in  4 

leir  corres{H)n 


h024 — Procfefesw 

production  of  c 

drocarbons  are 

of  chlorine  sub 

listed  in  4D  CFI 

F025— Con<jlfns€ 

aliphatic  h]^ro 

t)on  chain  leng 

C016 — Heavy  en 

<01&— Heavy  en 

C019— Heayy  en 

(020 — Heavy  en 

<028— Spent  cat 

(029— Waste  fro 

(03a-Col»iT>n  b 

(095— Oisti|l6tlor 

(096— Heavy  en 


'A  pe^m 
investigat|(^n  0 
identified 'itatl 
as  a  review  of  i 
production  pn 
wastewat^]|s  ai 
sludges  genera 
The  AgenliV  dt 
studying  o^or 
divide  the  was 
distinct  waste 
groupings  wer 
between  Ui^iqu 


JFACTURING 


Parent 

company 

NAICS  code 

equivalent** 


313321 

325000l 

325000| 

325181 f 

325211 

32551 

32511 

32411 1 

3350001 


ind  (c)  baseline  I 
icturing  facilities! 

Department  of  I 
Itch  in  the  SIC-| 
e  for  these  four  I 


the  consent 

ose  a 
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orinated 
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quantities  {"RQs").  Hazardous 
substance  RQs  are  those  quantities  of 
the  designated  chemical  or  waste  that 
trigger  certain  reporting  reqtiirements  if 
released  to  the  environment.  The 


ider  RCB|A  are  by  definition  hazardous 
Substances  under  CERCLA,  and  are 

icluded  ihJ  the  list  of  hazardous 
[ubstancesl  in  40  CFR  302.4,  along  with 

leir  correstH)nding  reportable 

TablS  |i-1.— List  of  Currently-Regulated  Chlorinated  Aliphatic  Process  Wastes  and  Corresponding 

Reportable  Quantities  as  CERCLA  Hazardous  Substances 


previously  listed  hazardous  wastes  from 
chlorinated  aliphatics  production  and 
their  corresponding  RQs  are  listed 
below  in  Table  II-l. 


Hazardous  sut)stance 


024 — Proc^  wastes,  including  but  not  limited  to,  distillation  residues,  heavy  ends,  tars,  and  reactor  cleanout  wastes  from  tfie 
production  of  certain  chlorinated  aliphatic  hydrocartx>ns,  t>y  free  radical  catalyzed  processes.  These  chlorinated  aliphatic  tiy- 
drocartx>n3  are  those  having  carbon  chain  lengths  ranging  from  one  to  and  including  five,  with  varying  amounts  and  positions 
of  chlorine  substitution.  [This  listing  does  not  include  wastewaters,  wastewater  treatment  sludges,  spent  catalysts,  and  wastes 
listed  in  40  CFR  261 .31  or  261.32.]  

025— CofHJIAnsed  light  ends,  spent  filters  and  filter  aids,  and  spent  dessicant  wastes  from  the  production  of  certain  chlorinated 
aliphatic  ttvdrocarbons,  by  free  radical  catalyzed  processes.  These  chlorinated  aliphatic  hydrocattoons  are  tfxjse  havirig  car- 
bon chainj  lengths  ranging  from  one  to  and  including  five,  with  varying  amounts  and  positions  of  chlorine  sutstitution 

;016 — Heavy  erxls  or  distillation  residues  from  the  production  of  cartion  tetrachloride 

;018 — Heavy  ends  from  the  fractionation  column  in  ethyl  chloride  production 

:019— Heavy  ends  from  the  distillation  of  ethylene  dichloride  in  ethylene  dichloride  production 

;020 — Heavy  ends  from  the  distillation  of  vinyl  chloride  in  vinyl  chloride  monomer  production 

:028— Spent  catalyst  from  the  hydrochlorinator  reactor  in  tJ>e  production  of  1,1,1-trichloroethane ...-. 

:029— Wast^  from  the  product  steam  stripper  In  the  production  of  1,1,1-trichloroettiane .'. 

10 — Coiiilin  bottoms  or  heavy  ends  from  the  combined  production  of  trichloroethylene  and  pcrchiorccthylene 

;095 — Distill&tion  bottoms  from  the  production  of  1,1,1-trichloroethane „ .*... 

;096 — Heavy  ends  from  the  heavy  ends  column  from  the  production  of  1,1,1-trichloroethane „ 


RQ  pounds 
(KG) 


1  (0.454) 


1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 


.Today's  Action 

.  5uj7un£  mr  of  Today's  Action 

.  Scope  o|r|the  Listing  Determination 

Aliphatiq  hydrocarbons  are 
ompounds  composed  of  the  atoms  of 
ydrogen  p|id  carbon,  where  the  carbon 
toms  are  linked  by  covalent  bonds  in 
open-chbin  (straight  and  branched) 
tructure,  and  those  cyclic  compounds 
lat  resemible  the  open-chain 
impounds.  Aliphatics  are 
istinguished  fit>m  aromatic 
lydrocarbons,  which  are  defined  as 
nzene  and  compounds  that  resemble 
enzene  in  chemical  behavior.  For  an 
iphatic  to  be  chlorinated,  one  or  more 
ydrogen  atoms  have  been  chemically 
aplaced  With  chlorine  atoms.  The 
Uorinated  aliphatic  chemicals,  the 
astes  of  which  are  described  in  the 
existing)  ^24  listing  description,  and 
dentified  jib  the  consent  decree,  are 
ose  procjttced  by  free-radical  catalyzed 
rocesses  Hvith  carbon  chain  lengths 
nging  fr^tn  one  to^ve. 
EPA  pe^rmed  an  initial  review  and 
investigation  of  the  waste  categories 
identified  in  the  consent  decree,  as  well 
as  a  review  of  chlorinated  aliphatics 
production  processes  and  the 
wastewaters  and  wastewater  treatment 
sludges  gepierated  by  these  processes. 

he  AgeniiV  decided,  for  the  puirpose  of 
studying  q^orinated  aliphatic  wastes,  to 
divide  the  vvastestreams  into  several 
distinct  waste  groupings.  Waste 
groupings  were  defined  to  differentiate 
between  unique  residuals,  as  well  as  to 


differentiate  between  unique 
management  practices  (e.g.,  on-site  land 
treatment)  and/or  particular 
constituents  (e.g.,  mercury).  The  Agency 
segregated  chlorinated  aliphatics 
wastewaters  into  two  groupings,  with 
one  group  being  wastewaters  generated 
from  the  production  of  vinyl  chloride 
monomer  using  mercuric  chloride 
catalyst  in  an  acetylene-based  process. 
These  wastewaters  were  evaluated  as 
one  group  due  to  the  unique  natiire  of 
this  production  process,  the  fact  that 
these  wastewaters  are  treated  in  a 
dedicated  wastewater  treatment  system, 
and  the  presence  of  merciuy  in  the 
wastestream.  All  other  chlorinated 
aliphatic  wastewaters  were  included  in 
a  second  group  and  evaluated 
collectively.  The  Agency  foimd  that 
many  producers  of  chlorinated 
aliphatics  manufacture  several  different 
chlorinated  aliphatic  products  at  a 
single  facility  and  commingle  the 
wastewaters  generated  by  all  processes 
prior  to  treatment  in  a  single  wastewater 
treatment  system. 

The  Agency  identified  four  waste 
"groupings  for  wastewater  treatment 
sludges  generated  by  the  chlorinated 
aliphatics  industry.  These  waste 
groupings  were  defined  based  primarily 
upon  the  particular  management 
practices  used  to  manage  the  wastes,  but 
also  based  on  particular  production 
processes.  The  Agency  identified  foui 
waste  groups  for  chlorinated  aliphatics 
wastewater  treatment  sludges.  These 
waste  groups  include  sludges  generated 


from  the  treatment  of  wastewaters  from 
the  production  of: 

•  Ethylene  dichloride  and/ or  vinyl 
chloride  monomer  (EDC/VCM); 

•  Vinyl  chloride  monomer  using 
mercuric  chloride  catalyst  in  an 
acetylene-based  process  (VCM-A); 

•  Methyl  chloride;  and 

•  allyl  chloride. 

The  scope  of  today's  notice  does  not 
include  any  other  process  residuals 
generated  by  the  chlorinated  aliphatics 
industry.  In  particular,  the  Agency  is 
not  re-evaluating  previous  listing 
determinations  concerning  wastes 
generated  by  chlorinated  aliphatics 
production  processes. 

The  Agency  also  points  out  that  the 
consent  decree  specifies  that  this  listing 
determination  "shall  include 
wastewaters  and  wastewater  treatment 
sludges  generated  from  the  production 
of  chlorinated  aliphatics  specified  in  the 
F024  listing"  (a  listing  which  is  limited 
to  wastes  from  chlorinated  aliphatic 
production  using  the  "free  radical 
catalyzed  process"  but  does  not  include 
wastewaters  or  wastewater  treatment 
sludges).  However,  for  today's  proposed 
rule  the  Agency  did  not  restrict  its 
evaluation  of  wastewaters  and 
wastewater  treatment  sludges  to  only 
those  generated  from  chlorinated 
aliphatics  manufacturers  using  the  free 
radical  catalyzed  process.  In  the 
rulemaking  for  the  F024  listing  (which 
includes  process  wastes  such  as 
distillation  residues,  heavy  ends,  and 
tars,  but  not  wastewaters  and 
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wastewater  treatment  sludges)  we  found 
that  there  were  distinct  differences  in 
the  amount  and  type  of  chemical 
constituents  present  in  these  production 
wastes  as  a  direct  result  of  the 
production  process  used.  For  example, 
the  free  radical  catalyzed  reactions 
tended  to  produce  unwanted  organic 
compoimds,  as  well  as  the  desired 
chemical  product,  because  this  type  of 
reaction  is  less  specific  (in  terms  of 
desired  product)  than  oihet  types  of 
processes  used.  As  a  result,  the 
chemical  constituents  that  were  the 
basis  for  listing  F024  includes  many 
organic  compounds  that  are  more 
prevalent  in  process  wastes  (again,  tars, 
heavy  ends,  etc.)  generated  from  the  fi«e 
radical  catalyzed  process. 

However,  in  developing  the 
information  for  today's  proposed  listing, 
EPA  was  concerned  that  limiting  the 
scope  of  the  investigation  to  free  radical 
catal)rzed  processes  might  not  be 
appropriate  because  of  the  different 
nature  of  wastewaters  and  wastewater 
treatment  sludges  as  compared  with  the 
F024  process  wastes.  Wastewaters  may 
be  generated  in  different  ways, 
including  from  scrubber  waters,  cooling 
waters,  as  well  as  reaction  media,  etc. 
Ultimately,  our  primary  reason  for  not 
restricting  our  evaluation  of  wastewaters 
and  wastewater  treatment  sludges  to 
those  generated  by  free  radical  catalyzed 
processes  is  that  our  preliminary 
analysis  of  these  wastes  indicated  that 
the  constituents  of  concern  (i.e., 
dioxins,  chloroform,  arsenic)  were  not 
the  same  as  the  constituents  of  concern 
associated  with  the  previously-listed 
F024  and  F025  wastes.  In  those  previous 
listing  determinations  (which  did  not 
include  wastewaters  or  wastewater 
treatment  sludges)  the  Agency  was  able 
to  distinguish  risk  levels  of  concern 
based  upon  particular  production 
processes. 

In  the  case  of  today's  proposed  listing 
determination,  we  were  not  able  to 
make  such  a  distinction.  The  primary 
constituents  of  concern  in  the  wastes  we 
are  proposing  to  list  as  hazardous  in 
today's  notice  are  dioxins,  whereas 
dioxins  were  not  a  basis  for  listing  the 
F024  and  F025  wastes.  Data  ourently 
available  to  the  Agency  does  not 
support  a  conclusion  that  wastewaters 
and  wastewater  treatment  sludges 
generated  by  free  radical  catalyzed 
processes  have  significantly  different 
concentrations  of  dioxins  than  other 
tjrpes  of  production  processes  used  to 
manufactiue  chlorinated  aliphatics. 
However,  EPA  requests  comment  and 
data  addressing  the  issue  of  whether  one 
type  of  manufacturing  process  (e.g.,  bee 
radical  catalyzation)  versus  all  other 
potential  processes  (e.g.,  ionic  catalyzed 


processes)  would  result  in  different 
levels  of  dioxins  in  the  resulting 
wastestream.  The  Agency  will  consider 
modifying  the  listing  description 
proposed  in  today's  rulemaking  as 
appropriate  to  account  for  distinctions 
identified  in  information  available  to 
EPA  at  the  time  of  the  final  rule. 

2.  Summary  of  the  Proposed  Listing 
Determinations 

In  today's  notice,  EPA  is  proposing  to 
add  three  wastes  generated  by  the 
chlorinated  aliphatics  industry  to  the 
list  of  hazardous  wastes  in  40  CFR 
261.32.  Below  are  the  wastestreams  EPA 
is  proposing  to  list  as  hazardous  with 
their  corresponding  proposed  EPA 
Hazardous  Waste  Niunbers. 

K173    Wastewaters  from  the  production  of 
chlorinated  aliphatic  hydix)carbons, 
except  for  wastewaters  generated  from 
the  production  of  vinyl  chloride 
monomer  using  mercuric  chloride 
catalyst  in  an  acetylene-based  process. 
This  listing  includes  wastewaters  from 
the  production  of  chlorinated  aliphatic 
hydrocarbons  that  have  carbon  chain 
lengths  ranging  from  one  to,  and 
including  five,  with  varying  amounts 
and  positions  of  chlorine  substitution. 

K174    Wastewater  treatment  sludges  from 
the  production  of  ethylene  dichloride  or 
vinyl  chloride  monomer  (EDC/VCM). 

K175    Wastewater  treatment  sludges  from 
the  production  of  vinyl  chloride 
monomer  using  merciuic  chloride 
catalyst  in  an  acetylene-based  process. 

EPA  is  proposing  to  list  these  wastes 
because  these  residuals  meet  the  criteria 
set  out  in  40  CFR  261.11(a)(3)  for  listing 
a  waste  as  hazardous.  EPA  assessed  and 
considered  these  criteria  for  all  six 
wastestreams  through  the  use  of  risk 
assessments  and  risk  modeling,  as  well 
as  a  consideration  of  other  pertinent 
factors.  Today's  proposed  listing 
determination  follows  the  elements  of 
the  Agency's  listing  decision  policy  that 
was  presented  in  the  proposed  listing 
for  wastes  generated  by  the  dye  and 
pigment  industries  published  in  the 
Federal  Register  on  December  22. 1994 
(see  59  Ffl  66073).  This  policy  uses  a 
"weight-of-evidence"  approach  in 
which  calculated  risk  information  is  a 
key  factor  considered  in  making  a  listing 
determination. 

Upon  promidgation  of  these  proposed 
listings,  wastes  meeting  the  listing 
descriptions  will  become  hazardous 
wastes  and  need  to  be  managed  in 
accordance  with  RCRA  subtitie  C 
xequirements.  Residuals  from  the 
treatment,  storage,  or  disposal  of  the 
wastewater  treatment  sludges  proposed 
to  be  listed  as  hazardous  also  will  be 
classified  as  hazardous  wastes  pursuant 
to  the  "derived-from"  rule  (40  CFR 


26i.3(c)(2)(i)). '  Also,  with  certain 
limited  exceptions,  any  mixtiue  of  a 
listed  hazardous  waste  and  a  solid  waste 
is  itself  a  RCRA  hazardous  waste  (40 
CFR  261.3{a)(2)(iv),  "the  mixture  rule"). 

In  today's  notice,  the  Agency  is 
proposing  an  alternative  approach  to 
listing  two  of  the  wastes  from 
chlorinated  aliphatics  processes  as 
hazardous,  rather  than  proposing  to  list 
these  wastes  in  accordance  with  the 
Agency's  traditional  listing  approach. 
The  Agency  is  proposing  a  conditional 
listing  approach  for  one  waste,  and  as 
one  of  two  alternative  approaches  for  a 
second  waste,  because  the  Agency  has 
evaluated  the  ways  in  which  the  wastes 
are  likely  to  be  managed  and  has 
determined  that  certain  waste 
management  activities  would  present 
significant  risks  but  that  others  would 
be  protective  of  human  health  and  the 
environment.  Under  a  contingent 
management  approach,  EPA  is 
proposing  to  list  particular  wastes  as 
hazardous  only  if  the  wastes  are 
managed  in  a  way  other  than  the 
manner  in  which  the  Agency  has 
determined  is  protective  of  hiunan 
health  and  the  enviromnent.  In 
implementing  a  conditional-listing 
approach,  the  Agency  is  proposing  that 
wastes  that  fall  outside  the  scope  of  the 
listing  description  {e.g.,  are  destined  for 
the  appropriate  type  of  disposal)  arp 
non-hazardous  when  generated. 
However,  if  it  turns  out  that  the  waste 
actually  is  not  handled  in  accordance 
with  the  conditions  of  the  listing  at  any 
point  in  its  management,  the  generators 
or  other  handlers  of  the  waste  would  be 
subject  to  various  enforcement  actions 
or,  depending  on  the  violations,  the 
waste  could  become  a  hazardous  waste 
and  may  even  be  considered  hazardous 
fit)m  the  point  of  generation.  The 
Agency's  proposed  conditional-listing 
approach  for  wastes  generated  from 
chlorinated  aliphatics  processes  is 
further  discussed  in  section  III.E  of 
today's  notice. 

Today's  action  also  proposes  not  to 
list  as  hazardous  the  following  three 
wastes: 

•  Process  wastewaters  from  the 
production  Of  vinyl  chloride  monomer 
using  mercuric  chloride  catalyst  in  an 
acetylene-based  process, 

•  Wastewater  treatment  sludges  from 
the  production  of  methyl  chloride,  and 


'  As  explained  later  in  this  notice,  residuals 
generated  from  the  management  of  wastewaters 
proposed  to  be  listed  as  hazardous  (i.e.,  wastewater 
treatment  sludges)  will  not  be  subject  to  the 
derived-from  rule  due  to  the  fact  that  EPA 
conducted  separate  investigations  of  these  residuals 
and  they  are  the  subject  of  independent  listing 
determinations. 
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•  WaitBwater  treatment  sludges  from 
the  prodji  ction  of  allyl  chloride. 

3.  Sumn^ary  of  the  Remainder  of  this 
Preambl^ 

Section  m.B.  describes  the 
chlorinajt^  aliphatics  industry.  Section 
ni.C.  deitribes  how  the  information  was 
gathered  In  support  of  today's  proposed 
rule.  Se<i^on  QI.D.  is  a  description  of  the 
risk  assessment  performed  for  three  of 
the  wastHS  evaluated  in  today's  rule, 
including  chlorinated  aliphatic 
wastewaters,  EDC/VCM  sludges,  and 
methyl  ^idoride  sludges,  and  the  results 
of  these  l^ssessments.  Section  III.E 
provided  the  rationale  for  the  proposed 
listing  decisions  for  all  six  wastes 
analyzecin  today's  rule.  Because  full 
risk  analyses  were  not  necessary  for 
VCM-A  wastewaters.  VCM-A 
wastewater  treatment  sludges,  or  allyl 
chloridd  sludges,  we  discuss  our 
assessm|3|it  of  risks  attributable  to  each 
of  these  wastes  in  the  same  sections 
where  vif  describe  our  listing  decisions 
for  the  ^frBstes.  Section  IV  contains  the 
economic  assessment  of  the  industry 
and  the  estimated  impact  of  today's 
proposed  listing  determinations.  Section 
V  descrjl^s  the  proposed  land  disposal 
restrictibo  requirements  for  those  wastes 
we  propose  to  list  as  hazardous,  along 
with  determinations  of  whether  there  is 
adequate  treatment  and  disposal 
capacity  for  these  wastes.  Sections  VI 
(compli^ce  dates),  Vn  (state  authority), 
lating  CERCLA  hazardous 

and  IX  (administrative 
Its)  discuss  other  analyses 

statute  and  various 
executive  orders. 

B.  Desertion  of  the  Industry 

In  1992,  when  EPA  began  gathering 
informajtion  about  the  U.S.  chlorinated 
aliphatibs  industry,  it  consisted  of  27 
facilities:  owned  by  20  corporations. 
Howevee,  as  a  result  of  information 
updates  in  1997,  we  determined  that 
two  chlorinated  aliphatics  facilities  had 
closed  ^d  two  additional  facilities 
manufaoure  de  minimis  quantities  of 
cfalorinajed  aliphatics,  lowering  the 
number]  of  facilities  affected  by  today's 
propos^  rulemaking  to  23  and 
corporations  to  19. 

Chlorinated  aliphatics  production 
facilities  are  located  primarily  in  and 
aroimd  {the  petroleum/petrochemical 
industry!  which  generally  is  located 
along  tl^i  Gulf  Coast.  The  majority  of 
facility  ^bcations  are  fully  integrated 
petrodianical  processing  facilities.  A 
few  facilities  are  co-located  with  other 
chemic$l  manufacturing  and/or 
petrolei^  refining  facilities.  These 
integrated  facilities  often  manage  wastes 
generat0tl  across  different  production 
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processes  within  the  same  waste 
management  systems.  For  example, 
these  facilities  often  combine 
chlorinated  aliphatic  wastewaters  with 
non-chlorinated  aliphatics  wastewaters 
prior  to  treatment.  The  combined 
wastewater  treatment  system  generates  a 
commingled  sludge.  In  addition,  there 
are  facilities  that  manage  chlorinated 
aliphatics  wastewaters  in  separate  or 
dedicated  wastewater  treatment 
systems.  For  the  purpose  of  this  listing 
determination,  the  Agency  refers  to 
these  treatment  systems,  and  resulting 
sludges,  as  "dedicated"  syistems  and 
"dedicated"  sludges. 

Nearly  10  million  metric  tons  of 
chlorinated  aliphatics  were  produced  in 
1996.  More  than  85  percent  of  the 
chlorinated  aliphatic  products 
manufactured  in  1996  was  ethylene 
dichloride  and  vinyl  chloride  monomer 
(EDC/VCM)  manufactured  via  the 
"balanced  process."  This  process 
involves  the  production  of  EDC  as  an 
intermediate  product  using  direct 
chlorination  and  oxyhydrochlorination 
of  ethylene,  followed  by  cracking  to 
produce  VCM.  Other  chlorinated 
aliphatics  production  includes 
chlorinated  methanes,  methyl  chloride, 
and  a  variety  of  other  products. 

C.  Overview  of  EPA's  Information 
Collection  Activities 

EPA's  investigation  of  the  wastes 
generated  by  the  chlorinated  aliphatics 
industry  can  be  characterized  in  terms 
of  two  major  information  collection 
efforts:  field  investigations  and  survey 
evaluation.  The  Agency's  field 
investigations  included  engineering  site 
visits,  "familiarization  sampling" 
(sample  collection  and  analysis  to  gain 
a  preliminary  imderstanding  of  the 
natine  and  concentration  of  potential 
constituents  of  concern),  and  "record 
sampling"  (sample  collection  and 
analysis  to  provide  data  to  use  in 
assessing  the  potential  risks  posed  by 
the  wastes).  The  survey  effort  included 
the  development,  distribution,  and 
assessment  of  an  extensive  industry- 
wide RCRA  Section  3007  survey.  Each 
of  these  efforts  is  siunmarized  below. 

1.  Field  Investigations  and  Sampling 

EPA  initiated  its  work  activities  with 
a  series  of  engineering  site  visits.  The 
primary  purpose  of  the  site  visits  was  to 
gather  information  on  chlorinated 
aliphatic  manufactiuing  processes  and 
the  generation,  management,  and 
characterization  of  the  consent  decree 
wastes.  In  addition,  the  field  teams 
identified  potential  record  sampling 
locations.  The  Agency  conducted  site 
visits  at  16  facilities  prior  to  record 
sampling;  site  visit  facilities  were 


selected  based  on  a  goal  of  obtaining 
first  hand  information  from  a 
representative  sampling  of  all 
chlorinated  aliphatic  manufactmers  as 
well  as  all  relevant  manufactiuing  and 
waste  management  processes,  including 
an  investigation  of  dedicated 
wastewater  treatment  units. 

Concurrently,  the  Agency  initiated  the 
analytical  phase  of  this  listing 
determination  with  the  development  of 
a  Quality  Assurance  Project  Plan 
(QAPjP)  for  sampling  and  analysis, 
followed  by  collection  of  15 
familiarization  samples  fix>m  three 
different  manufacturing  facilities 
(collected  diuing  the  engineering  site 
visits).  The  purpose  of  collecting 
familiarization  samples  is  to  assess  the 
effectiveness  of  the  analj'tical  methods 
identified  in  the  QAPjP  for  the  analysis 
of  the  residuals  of  concern. 

Upon  successful  completion  of  the 
familiarization  sampling  and  analysis 
effort,  the  Agency  initiated  record 
sampling  and  analysis  of  the  consent 
decree  wastes.  The  Agency  sampled 
wastewaters  and  wastewater  treatment 
sludges  from  twelve  facilities.  During  a 
foiu-'month  period  begiiming  in  April  of 
1997,  the  Agency  collected  52  samples, 
excluding  additional  blanks  and  matrix 
spike/matrix  spike  duplicates(MS/MSD) 
collected  for  quality  assiu'ance 
purposes.  Of  these  52  samples,  41  were 
wastewater  samples,  and  11  were 
wastewater  treatment  sludge  samples. 

2.  RCRA  Section  3007  Survey 

EPA  developed  an  extensive 
questionnaire  under  the  authority  of 
Section  3007  of  RCRA  for  distribution  to 
the  chlorinated  aliphatics 
manufacturing  industry.  The  purpose  of 
the  survey  was  to  gather  information 
about  solid  and  hazardous  waste 
generation  and  management  practices  in 
the  U.S.  chlorinated  aliphatics 
manufecturing  industry  necessary  to 
support  the  listing  determination.  The 
questionnaire  covered  topics  such  as 
chlorinated  aliphatic  product 
information,  facility  and  unit  process 
flow  diagrams,  process  descriptions, 
residual  generation  and  residual 
management  profiles. 

The  Agency  distributed  the  survey  in 
November  of  1992  to  57  facilities  and/ 
or  corporations  identified  as  potential 
chlorinated  aliphatics  manufactiuers 
from  the  most  recent  information 
available  at  the  time.  Of  the  57  surveys 
distributed,  completed  smveys  were 
received  from  27  facilities.  These 
facilities  represent  20  companies  that 
reported  that  they  had  manufactured 
chlorinated  aliphatics  in  1991.  The 
remaining  facilities  notified  EPA  that 
they  had  either  stopped  operations  or 
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did  not  manufacture  chlorinated 
aliphatic  products. 

We  also  conducted  an  exhaustive 
engineering  review  of  the  submitted 
siirveys  for  accuracy  and  completeness. 
Data  from  the  survey  responses  was 
then  entered  into  a  data  base  known  as 
the  Chlorinated  Aliphatics  Industry 
Studies  Data  Base  (ISDB).  We  conducted 
quality  assurance  reviews  of  the  ISDB  to 
identify  any  inappropriate  entries  and 
missing  data  links.  Tlie  exhaustive 
engineering  review  of  each  facility's 
response  resulted  in  follow-up  letters 
and/or  telephone  calls  to  facility 
representatives  seeking  clarifications, 
corrections,  and  additional  data  where 
needed.  The  responses  to  these  requests 
for  clarification,  along  with  additional 
information  gathered  diuing  engineering 
site  visits  and  familiarization  and  record 
sampling  activities  were  entered  into 
the  data  base. 

In  1996  we  conducted  a  review  of 
data  collected  previously,  and  re- 
contacted  facility  representatives  to 
verify  the  status  of  chlorinated 
aliphatics  manufacturing  operations.  In 
June  of  1997,  the  Agency  sent  requests 
for  updated  data  (for  calendar  year 
1996)  regarding  consent  decree  wastes 
generated  to  each  facility.  We  processed 
the  data  received  from  this  request  in 
the  same  manner  as  the  original  RCRA 
surveys,  and  entered  the  new 
information  into  the  ISDB.  Between 
1993  and  1996,  two  chlorinated 
aliphatics  manufacturers  ceased 
operations,  resulting  in  a  universe  of  23 
chlorinated  aliphatics  manufacturing 
facilities  owned  and  operated  by  19 
different  companies.  Each  of  the  23 
cturent  manufactiuers  of  chlorinated 
aliphatics  generate  at  least  one 
wastestream  identified  in  the  consent 
decree.  All  23  facilities  generate  at  least 
one  wastewater  residual,  while  14 
facilities  reported  that  they  generate 
wastewater  treatment  sludges. 

D.  What  Are  the  Risks  Associated  With 
Management  of  Wastewaters  and 
Wastewater  Treatment  Sludges  From  the 
Production  of  Chlorinated  Aliphatic 
Chemicals? 

As  discussed  in  Section  III.A.2.  of  this 
preamble,  EPA  considers  the  Listing 
CHiteria  set  out  in  40  CFR  261.11,  as  well 
as  any  other  information  relevant  to  the 
criteria,  in  making  Usting 
determinations.  The  criteria  provided  in 
40  CFR  261.11  include  eleven  factors  for 
determining  "substantial  present  or 
potential  hazard  to  human  health  and 
the  environment."  Nine  of  these  factors, 
as  described  generally  below,  are 
directly  incorporated  into  EPA's 
completion  of  a  risk  assessment  for  the 
wastestreams  of  concern: 


•  Toxicity  (§  261.1  l(a)(3)(i))  is 
considered  in  developing  the  health 
benchmarks  used  in  the  risk  assessment 
modeling. 

•  Constituent  concentrations  and 
waste  quantities  (§  §  261.11(a)(3)(ii)  and 
261.11(a)(3)(viii))  are  used  to  define  the 
initial  conditions  for  the  risk  evaluation. 

•  Potential  to  migrate,  persistence, 
degradation,  and  bioaccumulation  of  the 
hazardous  constituents  and  any 
degradation  products  (261.11(a)(3)(iii), 
261.11(a)(3)(iv),  261.1  l(a)(3)(v),  and 
261.11(a)(3)(vi))  are  all  considered  in 
the  design  of  the  fate  and  transport 
models  used  to  determine  the 
concentrations  of  the  contaminants  to 
which  individuals  are  exposed. 

We  consider  two  of  the  remaining 
factors,  plausible  mismanagement  and 
other  regulatory  actions 
(§§261.11(a)(3)(vii)  and  261.11(a)(3)(x)) 
in  establishing  the  waste  management 
scenario(s)  modeled  in  the  risk 
assessment. 

EPA  conducted  analyses  of  the  risks 
posed  by  wastewaters  and  wastewater 
treatment  sludges  from  the  production 
of  chlorinated  aliphatic  chemicals  to 
assist  in  the  determination  of  whether 
the  wastes  meet  the  criteria  for  listing 
set  forth  in  40  CFR  261.11(a)(3).  This 
section  (m.D.)  discusses  the  human 
health  risk  analyses  and  ecological  risk 
screening  analyses  EPA  conducted  to 
support  our  proposed  listing 
determinations  for  chlorinated 
aliphatics  wastewaters  (other  than  VCM' 
A  wastewaters),  EDC/VCM  wastewater 
treatment  sludges,  and  methyl  chloride 
wastewater  treatment  sludges.  We 
consider  the  risk  analyses  in  developing 
our  listing  decisions  for  each  of  the 
wastestreams  (described  in  Sections 
m.E.l.a.  for  chlorinated  aliphatics 
wastewaters,  III.E.2.  for  EDC/VCM 
sludges,  and  III.E.4.  for  methyl  chloride 
sludges).  The  risk  analyses  we  describe 
in  this  section  (m.D.)  are  presented  in 
detail  in  the  Risk  Assessment  Technical 
Background  Document  for  the 
Chlorinated  Aliphatics  Listing 
Determination  which  is  located  in  the 
docket  for  today's  proposed  rule. 

Because  full  risk  analyses  were  not 
necessary  for  VCM- A  wastewaters, 
VCM-A  sludges,  or  allyl  chloride 
sludges,  we  discuss  our  assessment  of 
risks  attributable  to  each  of  these  wastes 
in  the  same  sections  where  we  describe 
our  listing  decisions  for  each  of  the 
wastes,  that  is.  Sections  III.E.l.b.,  III.E.3, 
m.E.S,  respectively. 


1.  What  are  the  Risks  for  Potential 
Human  Receptors? 

a.  What  was  EPA's  Approach  to 
Conducting  the  Hiunan  Health  Risk 
Assessment? 

EPA's  human  health  risk  analyses  for 
chlorinated  aliphatics  wastewaters  and 
EDC/VCM  and  methyl  chloride  sludges 
provide  estimates  of  the  incremental 
human  health  risks,  resulting  from 
exposiue  to  contaminants  detected  in 
these  wastes.  The  incremental  human 
health  risks  are  expressed  as  estimates 
of  excess  lifetime  cancer  risk  for 
individuals  ("receptors")  who  may  be 
exposed  to  carcinogenic  (cancer- 
causing)  contaminants  and  hazard 
quotients  (HQs)  for  those  contaminants 
that  produce  noncancer  health  effects. 
Excess  lifetime  cancer  risk  is  the 
incremental  probability  (chance)  of  an 
individual  developing  cancer  over  a 
lifetime  as  a  result  of  exposure  to  a 
carcinogen.  A  hazard  quotient  is  the 
ratio  of  an  individual's  chronic  daily 
dose  of  a  noncarcinogen  to  an 
acceptable  daily  dose  for  chronic 
exposures  to  the  noncarcinogen. 

EPA  used  two  different  methods  of 
analysis  to  estimate  risks.  These 
methods  are  called  "deterministic  risk 
analysis"  and  "probabilistic  risk 
analysis."  A  deterministic  risk  analysis 
produces  a  point  estimate  of  risk  or 
hazard  for  each  receptor  based  on  using 
a  single  value  for  each  parameter  in  the 
analysis.  A  probabilistic  analysis 
calculates  risk  or  hazard  by  allowing 
some  of  the  parameters  to  have  more 
than  one  value,  consequently  producing 
a  distribution  of  risk  or  hazard  for  each 
receptor.  A  parameter  is  any  one  of  a 
number  of  inputs  or  variables  (such  as 
waste  volume  or  distance  between  the 
waste  management  unit  and  the 
receptor)  required  for  the  fate  and 
transport  and  exposure  models  and 
equations  that  EPA  uses  to  assess  risk. 
(In  some  cases  EPA  treats  multiple 
parameters  as  a  single  parameter  for  the 
piupose  of  conducting  our  analyses.  We 
do  this  to  prevent  inadvertently 
combining  parameters  in  our  analyses  in 
ways  that  are  unrealistic.  For  example, 
EPA  treats  environmental  setting 
[location]  parameters  such  as  climate, 
depth  to  groundwater,  aquifer  type  as  a 
single  set  of  parameters.  We  believe 
that,  for  example,  allowing  the  climate 
from  one  location  to  be  paired  with  the 
depth  to  groundwater  for  another 
location  could  result  in  a  scenario  that 
would  not  occur  in  natiue.) 

EPA  conducts  both  "central 
tendency"  and  "high  end"  deterministic 
risk  assessments  to  attempt  to  quantify 
the  cancer  risk  or  non-cancer  hazard  for 
the  "average"  receptor  in  the  population 


(the  cen :  al  tendency  risk)  and  the  risk 
or  hazard  for  individuals  in  small,  but 
definable  "high  end"  segments  of  the 
populatmn  (the  high  end  risk).  For 
central  ti^dency  deterministic  risk 
analyse^,!  we  set  all  parameters  at  their 
central  tendency  values.  For  the 
chlorin^tW  alipbatics  risk  assessments, 
the  centj-^1  tendency  values  generally 

I  are  either  mean  (average)  or  50th 
percentijlB  (median)  values. 
We  u$d  high  end  deterministic  risk 

I  analysis!  io  predict  the  risks  and  hazards 
for  those  individuals  exposed  at  the 
upper  range  of  the  distribution  of 
exposures.  EPA's  Guidance  For  Risk 
Characterization  (EPA  1995)  ^  advises 
that  "conceptually,  high  end  exposure 
means  exposure  above  about  the  90th 
percentijlh  of  the  population 
distribution,  but  not  higher  than  the 
individi^fl  in  the  population  who  has 
the  highldst  exposiire,"  and  recommends 
that  "*  *l  *  the  assessor  should 
approach  estimating  high  end  by 
identify^tig  the  most  sensitive  variables 
and  using  high  end  values  for  a  subset 
of  these  lyariables,  leaving  others  at  their 
central  Values. "  For  the  chlorinated 
aliphatic^  high  end  deterministic  risk 
analyses,  EPA  set  two  parameters  at 
their  high  end  values  (generally  90th 
percentile  values),  and  set  all  other 
parameters  at  their  central  tendency 
values.  VVe  used  a  "sensitivity  analysis" 
to  identic  the  two  parameters  that  we 
set  at  high  end.  A  sensitivity  analysis  is 
an  iterative  procedure  in  which  an 
analysis!  (s  performed  by  alternately 
setting  different  parameters  at  high  end 
to  identify  the  parameters  that  most 
influenco  the  analysis'  outcome.  EPA 
compares  the  different  results  generated 
by  the  s^sitivity  analysis  and  selects 
the  two  Ibigh  end  parameters  to  which 
the  analysis  was  "most  sensitive,"  that 
is,  the  t^o  parameters  that  are  expected 
to  generette  the  greatest  estimate  of  risk 
or  hazard. 

EPA  used  probabilistic  risk 
assessmjeoit  to  support  the  results  of  the 
deterministic  risk  analyses  and  to  allow 
EPA  to  4iiantify  individual  risk  at 
selected  percentiles  of  the  risk 
distribution  (for  example,  50th 
percentile,  90th  percentile,  95th 
percentilie).  EPA  conducted  probabilistic 
risk  analyses  for  those  combinations  of 
receptof,f  contaminant,  and  pathway  for 
which  ri^k  or  hazard  estimated  using  a 
determi^stic  analysis  exceeded  the 
foUowihi  criteria:  a  cancer  risk  of  1x10 
-«  or  a  luzard  quotient  of  1.  In  a 
probabilistic  analysis,  each  parameter 
may  have  more  than  one  value.  EPA 


-  EPA.  ibbS.  Guidance  for  Risk  Characterization. 
U.S.  Enviqc^mental  Protection  Agency  Science 
Policy  Co^i^cil.  February. 


develops  "probability  density 
functions"  (PDFs),  distributions  that 
describe  the  full  range  of  values  that  the 
various  input  parameters  may  have. 
Some  of  the  parameters  in  the 
probabilistic  analysis  are  set  as  constant 
values  because  (1)  there  are  insufficient 
data  to  develop  a  PDF;  (2)  EPA  made 
assumptions  to  simplify  the  analysis  in 
cases  where  such  simplifications  would 
improve  the  efficiency  of  the  analysis 
without  significantly  affecting  the 
results;  (3)  site-specific  constants  are 
available;  or  (4)  the  analysis  has  not 
been  shown  to  be  sensitive  to  the  value 
of  the  parameter,  that  is,  even  if  the 
parameter  varies,  the  resulting  risk 
estimate  does  not  vary  significantly.  The 
Risk  Assessment  Technical  Background 
Document  for  the  Chlorinated 
Aliphatics  Listing  Determination 
describes  the  input  parameters  used  in 
the  probabilistic  analysis.  In  the 
probabilistic  analysis,  risk  is 
approximated  through  repetitive 
calculation  of  the  fate  and  transport  and 
exposure  equations  and  models  using 
input  parameters  randomly  selected 
from  the  PDFs.  The  result  of  the 
probabilistic  analysis  is  a  distribution  of 
the  risks  or  hazards  for  each  of  the 
receptors. 

The  human  health  risk  assessments 
that  EPA  conducted  to  support  the 
chlorinated  aliphatics  listing 
determination  included  four  primary 
tasks:  (1)  establishing  that  there  are 
constituents  in  the  wastes  that  are  of 
concern  to  the  Agency  and  that  warrant 
analysis  to  determine  their  risk  to 
htunan  health;  (2)  establishing  a 
scenario  under  which  contaminants  are 
released  from  a  waste  management  unit 
and  subsequently  are  transported  in  the 
environment  to  a  human  receptor;  (3) 
estimating  the  concentrations  of 
contaminants  to  which  the  receptor 
might  be  exposed;  (4)  quantifying  the 
receptor's  exposure  to  contaminants  and 
the  contaminants'  toxicity  to  the 
receptor;  and  (5)  describing  the 
receptor's  predicted  risk.  The  following 
sections  discuss  how  EPA  completed 
each  of  these  tasks  for  the  risk 
assessments  conducted  to  support  the 
chlorinated  aliphatics  listing 
determination. 

b.  How  Did  EPA  Determine  Which 
Waste  Constituents  and  Waste  Volumes 
Would  Be  Evaluated  in  the  Risk 
Assessments? 

To  support  the  chlorinated  aliphatics 
listing  determination,  EPA  collected  and 
Emalyzed  samples  of  wastewaters  from 
the  production  of  chlorinated  aliphatic 
chemicals,  wastewater  treatment 
sludges  from  the  production  of  EDC/ 
VCM,  and  wastewater  treatment  sludges 


from  the  production  of  methyl  chloride 
(see  Section  III.E  of  today's  preamble,  as 
well  as  the  Background  Document  for 
Identification  and  Listing  of  Chlorinated 
Aliphatics  Production  Wastes,  for 
further  discussion  of  EPA's  waste 
characterization  efforts).  We  used  the 
results  of  these  waste  analyses  to 
establish  the  "constituents  of  potential 
concern"  (COPCs)  in  the  wastes.  We 
derived  waste  volume  information  fitjm 
data  provided  by  facilities  in  their 
RCRA  Section  3007  questionnaire 
responses. 

EPA  collected  and  analyzed  41 
samples  of  wastewaters  generated  from 
the  production  of  chlorinated  aliphatic 
chemicals.  EPA  collected  six  of  these 
samples  at  the  influent  (or 
"headworks")  of  wastewater  treatment 
systems  that  manage  only  wastewaters 
derived  from  the  production  of 
chlorinated  aliphatic  chemicals.  We  call 
these  samples  "dedicated"  chlorinated 
aliphatics  wastewater  samples,^  and  we 
chose  to  use  these  samples  in  our 
assessment  of  the  risks  and  hazards 
attributable  to  the  management  of 
chlorinated  aliphatic  wastewaters.  (The 
assessment  of  dedicated  sample  data 
allows  us  to  evaluate  withodt  question 
what  risks  are  attributable  to  the  wastes 
of  concern  to  the  Agency.)  Because  we 
used  analytical  data  for  dedicated 
chlorinated  aliphatics  wastewater 
samples  in  our  amalysis,  we  also  used 
dedicated  chlorinated  aliphatic 
wastewater  volumes  in  our  analysis.  We 
identified  eight  wastewater  volumes 
that  represent  the  volumes  of  dedicated 
chlorinated  aliphatics  wastewaters 
discharged  to  the  headworks  of 
chlorinated  aliphatics  facility 
wastewater  treatment  systems. 

EPA  collected  and  analyzed  seven 
samples  of  nonhazardous  EDC/VCM 
sludge.  (Some  sludges  generated  by  this 
industry  already  are  designated  as 
hazardous  because  they  include 
material  derived  from  wastes  that  EPA 
previously  listed  as  hazardous  waste.) 
Four  were  samples  of  sludges  that  were 
derived  from  wastewater  treatment 
systems  that  manage  only  EDC/VCM 
process  wastewaters.  These  samples  are 
"dedicated"  EDC/VCM  sludge  samples. 
Three  were  samples  of  sludges  that 
result  from  the  treatment  of  EDC/VCM 
process  wastewaters  combined  with 
wastewaters  horn  non-EDC/VCM 
processes  and  sources.  EPA  chose  to  use 
only  the  dedicated  EDC/VCM  sample 
data  in  our  analysis.  Because  we  used 


^"Dedicated"  chlorinated  aliphatic  wastewaters 
are  those  that  are  comprised  only  of  chlorinated 
aliphatics  process  wastewaters,  that  is.  wastewaters 
generated  from  the  production  of  the  chlorinated 
aliphatic  chemicals  of  concern  to  this  listing 
determination. 
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analytical  data  for  dedicated  EDC/VCM 
sludge  samples  in  our  analysis,  we  also 
used  "dedicated"  EDC/VCM  sludge 
volumes.  EPA  divided  the  volume  of 
wastewater  attributable  to  EDC/VCM 
processes  by  the  total  volume  of 
wastewater  influent,  and  applied  the 
resultant  ratio  to  the  total  sludge 
voliunes  to  obtain  the  volmne  of 
wastewater  treatment  sludge  attributable 
to  EIXyvCM  processes  (that  is,  the 
"dedicated  "  EDC/VCM  sludge  volume). 

The  methyl  chloride  sludge,  generated 
by  only  one  facility,  results  from 
treatment  of  the  combined  wastewaters 
from  the  facility's  methyl  chloride 
production  process  and  other  frunlity 
processes  and  sources.  The  £M3lity 
reports  that  approximately  18  percent  of 
tlM  wastewatn  that  generates  the  sludge 
is  from  the  methyl  chloride  process.  I^e 
remainder  of  the  wastewater  is  from 
other  processes.  Because  the  sludge,  as 
generated,  is  not  dedicated,  and  there  is 
no  means  to  obtain  a  dedicated  sample 
of  the  methyl  chloride  sludge,  we 
conducted  our  risk  assessment  using  the 
sample  data  for  the  nondedicated 
methyl  chloride  sludge  sample,  and, 
comparably,  the  nondedicated  (total) 
methyl  chloride  shidse  volume. 

Usmg  ihe  results  of  the  analysis  of  the 
waste  samples.  EPA  develo^ped  a  list  of 
"chemicals  of  pota^al  concern" 
(CCK>Cs)  for  the  chlorinated  aliphatics 
wastewaters.  EDC/VCM  slut^.  and 
Methyl  chloride  shidaes.  The  CCKPCs  are 
the  constituents  whidi  were  the  subject 
of  EPA's  risk  assessment.  EPA 
developed  the  COPC  lists  by  taking  the 
complete  list  of  detected  constituedts  in 
the  wastes  and  eliminating  constituents 
from  the  list  that  occurred  at 
concentrations  cleariy  below  levels  of 
concern,  based  on  screening  analyses 
developed  to  maximira  risk  estimates. 
For  chlorinated  aliphatics  wastewaters 
and  EDC/VCM  sludges.  EPA  also 
eliminated  constituents  when  a 
constituent  was  detected  in  only  one  of 
the  samples  and  the  concentration  of  the 
constituent  in  the  one  sample  was 
qualified  with  the  "J"  qualifier, 
indicating  that  the  constituent  was 
detected  below  the  quantitation  limit 
and  the  reported  value  was  estimated. 
Specifically,  the  laboratory  detected  69 
constituents  in  chlorinated  aliphatics 
wastewater  samples  of  whidi  we 
eliminated  28;  53  constituents  in  EDC/ 
VCM  sludges  of  which  we  eliminated 
16;  and  19  constituents  in  methyl 
chloride  sludges  of  which  we 
eliminated  11. 

Six  polychlorinated  dibenzodioxin 
("dioxin")  congeners  and  ten 
polychlorinated  dibenzofuran  ("furan") 
congeners  were  among  the  constituents 
detected  in  sanities  (» the  dilorinated 


aliphatics  wastewaters,  EDC/VCM 
sludges,  and  methyl  chloride  sludges 
and  evaluated  in  the  risk  assessment. 
EPA  classifies  the  furan  congeners  and 
certain  polychlorinated  biphenyl  (PCB) 
congeners  as  "dioxin-like  compounds" 
because  of  their  structural  similarity  to 
the  dioxins  (EPA  1994a  <).  In  today's 
preamble  we  use  the  term  "dioxins"  to 
represent  both  the  dioxin  and  furan 
congeners.  Our  use  of  the  term 
"dioxins"  does  not  refer  to  dioxin-like 
PCBs  because  we  did  not  analyze  for 
PCBs  in  our  waste  samples  from  the 
chlorinated  aliphatics  industry  since  we 
do  not  expect  PCBs  to  be  constituents  of 
the  chlorinated  aliphatics  wastes  that 
are  the  subject  of  today's  listing 
determination. 

c.  What  Exposure  Scenarios  Did  EPA 
Evaluate? 

Prior  to  conducting  the  risk 
assessments,  EPA  had  to  establish  that 
there  is  a  plausible  scenario  under 
which  a  receptor  might  be  exposed  to 
contaminants  in  the  wastewaters  and 
sludges.  Establishing  this  scenario 
required  that  EPA  determine: 

•  How  the  waste  is  managed  or  is 
likely  to  be  managed; 

•  How  contamiaants  could  be 
released  from  the  waste  management 
unit; 

•  How  coBtamiaoHts  could  be 
transported  in  the  environment  to  a 
point  of  contact  wkh  a  receptor;  and 

•  How  a  receptor  could  be  exposed'to 
the  contaminants.' 

One  respondent  to  EPA's  §  3007 
questionaure  reported  that  they 
discharge  a  portion  of  their 
nonhazardous  cklerinated  aliphatics 
wastewaters  to  nonhazardous 
underground  injection  wells.  Section 
SI.E.l.a.i.  discusses  EPA's  evaluation  of 
the  underground  injection  waste 
management  scenario.  Twenty-three 
respondents  reported  that  they  manage 
their  nonhazardous  or  exempt 
chlorinated  aliphatics  wastewaters  in 
tanks.  Because  management  of 
wastewaters  in  tanks  is  the  dominant 
wastewater  management  practice  in  the 
chlorinated  aliphatics  industry,  EPA 
chose  to  evaluate  tanks  in  our  risk 
assessment  for  chlorin^ed  aliphatics 
wastewaters.  For  reasons  discussed  in 
ffl.E.l.a.i..  EPA  chose  to  evaluate  risks 
attributable  to  maaageraent  of 
chlorinated  aliphatics  wastewaten  in 
uncovered  aerated  biological  tieatment 
tanks. 

One  rsspoMbnt  to  EPA's  S  3007 
questionnaire  reported  that  they  manage 


*EPA.  IWta.  EitiiiMting  Expomin  to  Diaxin-Uka 
Cooipounds,  VolunM  h  Exacutiv*  Smmnaiy. 
Ravtow  Draft.  EPA/800/6-88/005Ci.  Office  of 
Rwaroh  md  DavlopiiiMt  June. 


their  EDC/VCM  wastewatm  treatment 
sludges  in  an  onsite  land  treatment  unit. 
All  other  respondents  reported  that 
nonhazardous  EDC/VCM  sludges  are 
managed  in  landfills.  Eight  facilities 
send  EDC/VCM  sludges  to  o^ite 
nonhazardous  waste  landfills,  two 
facilities  manage  EDC/VCM  sludge  in 
onsite  nonhazardous  industrial  waste 
landfills,  and  one  facility  manages  their 
nonhazardous  EDC/VCM  sludge  in  an 
onsite  hazardous  waste  landfill  (see 
section  UI.E.Z.a.  in  today's  preamble  for 
a  description  of  current  methods  for 
managing  EDC/VCM  sludges).  For  this 
assessment.  EPA  evaluated  the  risks 
associated  with  management  of  EDC/ 
VCM  sludges  in  unlined  municipal 
landfills  and  in  a  land  treatment  imit. 
Because  the  only  facility  that  generates 
methyl  chloride  sludges  manages  them 
in  an  onsite  nonhazardous  industrial 
waste  landfill.  EPA  evaluated  this 
management  scenario  in  our  risk 
assessment  for  methyl  chloride  sludges. 
The  Risk  Assessment  Technical 
Background  Document  for  the 
Chlorinated  Aliphatics  Listing 
Determination  provides  a  complete 
discussion  of  the  parameters  that  define 
the  characteristics  of  the  waste 
management  units. 

EPA  determined  that  releases  from  all 
of  the  waste  management  units  (tank. 
knd  treatment  imit.  ami  kacffiU)  coiikl 
occur  through  release  of  vapor 
emissions  to  the  air.  hi  ad^tien,  for  the 
land  treatment  unit  aad  the  landfill. 
EPA  determijBed  that  releases  could 
occur  through  leaching  of  the  waste  into 
the  subsurface.  We  assumed  that  the 
chlorinated  aliphatics  industry's  tanks 
retain  sufficient  stouctural  integrity  to 
prevent  wastewater  releases  to  the 
subsurface  (and  theretiwe  to 
groundwater),  and  that  overflow  and 
spill  controls  prevent  wastewater 
releases  to  the  ground  surface.  For  the 
land  treatment  unit,  releases  also  could 
occiir  through  release  of  particulate 
emissions  to  the  air  and  runoff  and 
erosion  of  waste  from  the  unit.  EPA 
assiuned  that  wastewater  would  entrain 
any  particulate  matter  such  that 
particulates  would  not  be  released  from 
the  tanks.  EPA  did  not  evaluate 
particulate  emissions  from  the  landfills 
because  the  moisture  content  of  the 
sludges  (41  to  74  percent  moisture) 
would  prevent  genmation  and  release  of 
particulates  to  the  air  in  the  time 
between  placement  of  the  waste  in  the 
landfill  and  application  of  daily  cover  or 
a  new  day's  waste  addition.  EPA  also 
assumed  that  runon/nmoff  controls 
would  prevent  releases  from  the 
landfills  due  to  erosion  and  runoff. 

EPA  also  evaluated  the  mechanisms 
and  pathways  by  whidi  contaminants 


zone  in  wfajich  tfa 
and  air.      !  ' 

«  The  saturated 
which  all  riilre  s| 
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might  be  1 1  ansported  to  the  points 
where  rec  e  ptors  are  exposed.  The 
mechanisins  and  pathways  we 
I  evaluated  $ie  as  follows: 

•  Eroded  waste  can  be  transported  by 
I  runoff  and  deposited  onto  the  soil  and 
I  into  siuiat^  water  bodies. 

•  Leaclk^te  can  migrate  through  the 
I  unsatiuatpd  ^  zone  to  the  saturated  ^ 

zone,  whete  contaminants  are 
I  transported  iu  groimdwater  to  drinking 

water  we|l^  and  to  points  of  discharge 
I  to  surfacO  water  bodies. 

•  Vapor  emissions  can  remain 
dispersed  in  the  air,  or  can  be  deposited 
through  wet  and  dry  deposition. 
Specifically,  EPA  models: 

•  The  concentration  of  vapor  phase 
contaminj^ts  in  air, 


The  diffusion  of  vapor  phase 
contamin^Qts  into  plants, 

•  The  diffusion  of  vapor  phase 
contaminants  into  surfoce  water, 

•  Wet  (feposition  of  vapors  onto  soils 
and  surfaqe  water  (for  example,  due  to 
wash-out!  (scavenging]  by  precipitation). 

Dry  dM>o8ition  of  vapors  onto  soils 


(for  exani^le,  due  to  density). 

Althi  wgh  we  do  not  evaluate  wet 
and  dry  deposition  of  vapors  onto 
plants,  wiei  do  assume  that  wet  and  dry 
deposition  of  vapors  onto  soils  increase 
the  contaminant  concentrations  in  the 
soil  and  t«8ult  in  additional  uptake  of 
contamiQ^nts  into  plants  via  soil-to- 
plant  upl  ~ 

•  Partik^ulate  emissions  can  remain 
dispersed  |in  the  air  or  be  deposited 
through  rtei  deposition  (in 
precipitajtlon)  or  dry  deposition  (particle 
settling).  I^e  assume  that  partiodates 
may  be  deposited  onto  soil  and  surface 
water  through  both  wet  and  dry 
deposition,  and  onto  plants  through  dry 
deposition. 

Humai^  [receptors  indirecdy  may  come 
into  contact  with  vapprs  that  diffuse 
into  vegetation,  particulates  that  are 
deposited!  on  vegetation,  or 
contaminants  that  are  taken  up  by 
vegetatioB^  from  the  soil  through 
exposiu0  to  contaminated  home-grown 
fruits  an^  vegetables,  as  well  as 
exposure  to  contaminated  beef  and 
ddiry  products  derived  firom  catde 
which  h^V6  ingested  contaminated 
forage,  sUJage,  grain,  and  svuface  soil. 
Receptoiti  diat  ingest  fish  also  indirectly 
may  coni4  into  contact  with 
contami^i^ts  in  air-borne  vapors  and 
particulates  (through  vapor  diffusion 
into  surface  water,  vapor  deposition 
onto  surl^ce  water,  and  particulate 


'The  uoi^turated  (vadose)  zone  is  a  subsurfoce 
zone  in  wbjith  the  pore  spaces  contain  both  water 
and  air. 

'The  saturated  zone  is  a  subsurfece  zone  in 
which  all  riitre  spaces  are  full  of  water. 


deposition  onto  surface  water), 
contaminated  groundwater  (through 
groundwater  discharge  into  surface 
water),  and  nuioff  and  eroded  soil  that 
enter  surface  water. 

EPA  determined  that  the  following 
receptors  reasonably  represent  the  types 
of  individuals  that  could  be  exposed  to 
contaminants  in  chlorinated  aliphatics 
wastes,  and  were  the  receptors 
evaluated  in  out  risk  analyses: 

•  an  adidt  resident 

•  the  child  of  a  resident 

•  a  home  gardener 

•  a  farmer 

•  the  child  of  a  farmer 

•  a  fisher 

The  following  sections  describe  briefly 
EPA's  primary  assumptions  regarding 
the  characteristics  and  activities  of  each 
of  the  receptor  types,  and  the  routes  by 
which  each  receptor  is  exposed. 

Adult  Resident  and  ChUd  of 
Resident — We  assvtme  that  an  adidt  and 
child  reside  near  the  waste  management 
unit.  The  residential  receptors  inhale 
vapors  and  particulate  matter  that  are 
dispersed  in  the  ambient  air.  EPA 
assimies  that  household  water  is 
supplied  to  the  residential  receptors  by 
a  domestic  groundwater  well  that  is 
located,  near  their  home.  The  adult 
resident  and  child  of  the  resident  drink 
water  that  comes  firom  the  well.  We 
assume  that  the  adult  resident  inhales 
vapors  that  are  emitted  from  the  water 
that  they  use  in  their  house  (for 
example,  during  showering),  and  that 
the  adult  resident's  skin  also  is  exposed 
to  groundwater  when  he/she  bathes. 
The  residential  receptors  do  not  ingest 
foods  that  are  grown  in  the  vicinity  of 
their  home,  however  they  do 
incidentally  ingest  surface  soil  from 
their  yard. 

Home  Gardener— V/e  assiune  that  the 
residential  receptor  may  have  a  home 
garden.  The  home  gardener  grows  bmt, 
exposed  vegetables  (vegetables  with 
edible  parts  that  are  exposed  at  land 
surface),  and  root  vegetables. 
Approximately  23  percent  of  the 
exposed  vegetables,  11  percent  of  the 
root  vegetables,  and  12  percent  of  the 
fruits  eaten  by  the  gardener  are  grown 
in  his/her  garden  (EPA  1997a,  Table  13- 
71) '.  The  gardener's  other 
diaracteristics  and  activities  are  the 
same  as  those  of  the  adidt  resident. 

FisAer— We  assume  that  the 
residential  receptor  nuy  be  a 
recreational  angler.  Approximately  32 
percent  of  the  fish  eaten  by  the  fisher 


■'EPA.  1997a.  Exposure  Factors  Handbook, 
Volumes  I,  n,  and  HI.  Office  of  Research  and 
Development.  Washington,  D.C.,  EPA/600/P-95/ 
OOZFa,  b,  c.  August  1997;  www.epa.gov/ordntmt/ 
ord/webpubs/expo8ure/index.html. 


are  from  a  stream  located  near  the  waste 
management  unit  (EPA  1997a,  Table  13- 
71).  "The  fisher's  other  characteristics 
and  activities  are  the  same  as  those  of 
the  adult  resident. 

Adult  Fanner  and  Child  of  Farmer— 
We  assume  that  a  farmer  raises  fruits, 
exposed  vegetables,  root  vegetables,  beef 
catUe,  and  dairy  cattie  in  an  agricidtural 
field  located  near  the  waste 
management  imit.  Approximately  42 
percent  of  the  exposed  vegetables,  17 
percent  of  the  root  vegetables,  33 
percent  of  the  bvats,  49  percent  of  the 
beef,  and  25  percent  of  the  dairy 
products  eaten  by  the  farmer  and  the 
child  of  the  fanner  are  grown/raised  on 
the  farmer's  agricultural  field  (EPA 
1997a,  Table  13-71).  We  assume  that 
the  farmer  incidentally  ingests  soil  firom 
the  agricultural  field,  and  that  the  child 
of  the  farmer  incidentally  ingests  soil 
from  his/her  yard.  The  farmer's  and 
child's  exposure  to  groimdwater  via 
ingestion,  inhalation,  and  dermal 
contact  are  the  same  as  that  for  the  adult 
resident  and  child  of  the  resident 

EPA  establishes  the  locations  of 
receptors  relative  to  waste  management 
imits  based  on  information  obtained 
bom  national  surveys.  Exposure  to 
groundwater  occurs  through  the  use  of 
water  frvm  drinking  water  wells,  and 
exposure  via  nongroundwatm  pathways 
occurs  through  runoff/erosion  and 
releases  to  air.  Therefore,  "distance  to 
receptor"  for  groundwater  exposure 
pathways  actually  is  the  distance  to  the 
drinking  water  well  that  the  receptor  is 
using  (the  "receptor  well").  "Distance  to 
receptor"  for  nongroundwater  pathways 
is  the  distance  to  the  residence  where 
the  receptor  is  inhaling  air  or  contacting 
soil,  the  distance  to  the  garden  where 
the  receptor  is  growing  fruits  and 
vegetables,  or  the  distance  to  the  field 
where  the  receptor  is  growing  crops  or 
raising  livestodc  Consequently,  Q'A 
uses  (Afferent  databases  to  establish 
"distance  to  receptor,"  depending  on 
whether  we  are  evaluating  a 
g^imdwater  or  a  nongroundwater 
pathway. 

For  analysis  of  the  nongroundwatw 
pathway  (air  pathways  and  erosion/ 
runoff)  risks  in  the  deterministic 
analysis  we  assume  that  the  receptors 
live  either  75  meters  (m)  (high  end)  or 
300  m  (central  tendency)  bom  the  waste 
management  unit.  The  distance  of  250 
feet  (ft)  (approximately  75  m)  is  based 
on  the  actual  measured  distance  to  the 
nearest  resident  for  the  worst-case 
facility  evaluated  in  the  risk  assessment 
conducted  to  support  the  "Hazardous 
Waste  Treatment,  Storage,  and  Disposal 
Facilities-'-Organic  Air  Emissions 
Standards  for  Process  Vents  and 
Equipment  Leaks  Final  Rule"  (55  FR 
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25454),  and  was  used  as  distance  to  the 
nearest  resident  for  that  rulemaking.  In 
the  same  risk  assessment,  EPA 
identified  the  receptor  distance  of  1000 
ft  (approximately  300  m)  as  the  median 
distance  in  a  random  sample  of 
distances  to  the  nearest  residence.  For 
the  probabilistic  analysis,  we  assume 
the  receptors  live  either  50,  75, 100,  200, 
300,  500.  or  1000  m  from  the  waste 
management  unit.  For  air  pathway 
analyses,  we  always  assiune  that  the 
receptors  (including  cattle)  are  located 
along  the  centerline  of  the  area  most 
greatly  impacted  by  air  releases  from  the 
waste  management  units.  However,  at 
distances  of  a  few  hundred  meters  from 
the  waste  management  unit,  the  air 
concentrations  within  about  a  100  meter 
lateral  distance  do  not  vary  appreciably. 

For  deterministic  analyses  we  assimie 
that  a  receptor  well  is  located  102  m 
(high  end)  or  430  m  (central  tendency) 
fitim  the  waste  management  unit,  and 
that  the  receptor  well  is  located  on 
centerline  of  the  contaminant  plume 
(high  end)  or  halfway  between  the 
centerline  and  the  edge  of  the 
contamincmt  plume  (central  tendency). 
The  102  m  distances  is  the  10th 
percentile  value  in  the  distribution  of 
distances  derived  from  EPA's  1988 
survey  of  Solid  Waste  (Municipal) 
Landfill  Facilities  (DPRA  1993  «).  The 
430  m  value  is  the  50th  percentile  value 
in  that  same  distribution.  For  the  Monte 
Carlo  analysis,  the  distance  from  the 
waste  management  unit  to  the  receptor 
well  is  based  on  the  complete 
distribution  of  distances  to  receptor  well 
reported  by  the  survey  respondents,  and 
ranges  from  0.02  m  (the  location  of  the 
closest  reported  well  was  0  m)  to  1604 
m  (the  maximum  distance  for  which 
EPA  requested  receptor  well 
information  was  1  mile).  For  the  Monte 
Carlo  analysis  we  assume  that  the 
receptor  well  is  located  anywhere 
within  the  contaminant  plume. 

The  Risk  Assessment  Technical 
Background  Document  for  the 
Chlorinated  Aliphatics  Listing 
Determination  provides  a  complete 
discussion  of  the  values  of  additional 
parameters  that  define  the 
characteristics  of  each  receptor,  such  as 
the  amounts  of  contaminated  food  and 
water  they  ingest,  their  inhalation  rates, 
and  how  long  they  live  near  the  waste 
management  imit. 


d.  How  Did  EPA  Predict  What 
Contaminant  Concentrations  Are  at  the 
Points  Where  Receptors  Are  Exposed? 

EPA  conducts  contaminant  fate  and 
transport  modeling  and  indirect 
exposure  modeling  to  determine  what 
the  concentrations  of  contaminants  vill 
be  in  the  media  (for  example, 
groundwater,  air,  soil,  food  items)  that 
the  receptor  comes  into  contact  with. 
These  concentrations  are  called 
"exposure  point  concentrations"  (that 
is,  they  are  the  contaminant 
concentrations  at  the  point  where  the 
receptor  is  exposed  to  the 
contaminants).  There  are  a  number  of 
computer-based  models  and  sets  of 
equations  that  EPA  uses  to  predict 
exposure  point  concentrations.  In  the 
following  sections  we  briefly  discuss 
these  models  and  equations  and  their 
application  in  the  risk  analyses. 

i.  Partitioning  Model 

For  the  landfill  and  the  land  treatment 
unit,  EPA  uses  a  series  of  "partitioning" 
equations  to  determine  how  much 
contaminant  mass  is  retained  in  the 
waste  management  unit  and  how  much 
is  released  into  the  environment.  These 
equations  <u«  based  upon  equations 
presented  in  a  series  of  articles  by  Jury 
et  al.  (Jury  et  al.  1983, 1984,  and  1990^). 
EPA  used  the  partitioning  equations  to 
estimate  the  mass  of  a  contaminant  that 
will  be  lost  from  the  land  treatment  unit 
due  to  volatilization  into  the  air, 
contaminant  leaching  into  the 
subsurface,  runoff  from  the  land 
treatment  unit,  and  degradation.  For  the 
landfill  scenarios,  EPA  used  the 
partitioning  equations  to  determine  how 
much  of  the  contaminant  mass  would  be 
lost  due  to  volatilization  into  the  air; 
EPA  assumed  that  the  remainder  of  the 
mass  would  be  available  to  leach  into 
the  subsurface.  We  assumed  that 
volatilization  losses  could  occur  prior  to 
the  landfill  being  covered  with  daily 
cover  or  daily  waste  addition,  through 
the  daily  cover  or  daily  waste  addition, 
and  through  the  cap  that  is  placed  on 
the  landfill  after  closure.  For  the 
landfill,  we  used  toxicity  characteristic 
leaching  procedure  (TCLP)  analytical 
results  (rather  than  the  partitioning 
equations)  as  the  predictor  of  leachate 


•DPRA.  1993.  Parameter  Values  for  Developing 
Nationwide  Regulations  with  the  EPAs  Composite 
Model  for  Landfills  (EPACML).  EPA  Contract 
Number  68-WO-O029.  July. 


'Jury,  W.A..  W.F.  Spencer,  and  W.  |.  Farmer. 
1983.  Behavior  assessment  model  for  trace  oi^anics 
in  soil:  i.  model  description.  J.  Environ.  Qual. 
1 2(41:558-564. 

Jury.  W.A..  W.  J.  Farmer,  and  W.F.  Spencer.  1984. 
Behavior  assessment  model  for  trace  organics  in 
soil:  ii.  chemical  classification  and  parameter 
sensitivity.  /.  Environ.  Qual.  13(4):567-572. 

Jury.  W.A.,  D.  Russo,  G.  Streile.  and  H.E.  Abd. 
1990.  Evaluation  of  volatilization  by  organic 
chemicals  residing  below  the  soil  surface.  Water 
Resources  Research.  26(l):13-20. 


concentration.  The  TCLP  is  an 
analytical  procedure  that  "leaches"  a 
waste  sample  in  a  way  that  mimics  the 
leaching  of  waste  in  a  municipal 
landfill.  Thus.  TCLP  results  are  a  proxy 
for  the  concentrations  of  contaminants 
that  would  be  generated  in  leachate  if 
the  waste  were  placed  in  a  municipal 
landfill. 

ii.  Tank  Emissions  Model 

EPA  modeled  emissions  from  aerated 
biological  wastewater  treatment  tanks 
using  the  CHEMDAT8  model  (EPA 
1994b  '").  We  used  the  emissions 
estimates  in  conjimction  with  the  air 
dispersion  modeling  results  (see  Section 
D.l.d.iii)  to  estimate  constituent-specific 
air  concentrations  and  deposition  rates. 
CHEMDAT8  accounts  for  most  of  the 
competing  removal  pathways  that  might 
limit  air  en'issions,  including 
adsorption,  biodegradation,  and 
hydrolysis.  Chemicals  that  sorb  to  solids 
or  decompose  due  to  either 
biodegradation  or  hydrolysis  have  lower 
potential  for  emission  to  the  air. 
CHEMDAT8  is  considered  to  provide 
reasonable  to  slightly  high  estimates  of 
air  emissions. 

CHEMDAT8  requires  that  the  user 
specify  parameters  relating  to  tank 
characteristics,  waste  characteristics, 
contaminant  physical  and  chemical 
properties,  and  location-specific 
meteorological  conditions  (for  example, 
windspeed  and  temperature).  The  tank 
characterization  data  required  by  the 
model  include  both  tank  physical 
parameters  (for  example,  tank 
dimensions)  and  tank  operating 
parameters  (for  example,  the  number  of 
aerators  in  the  tank).  In  the  absence  of 
site-specific  data,  we  developed  tank 
dimensions  based  on  facility-reported 
wastewater  generation  rates,  an  assumed 
wastewater  depth  in  the  tank  of  15  feet, 
and  a  retention  time  in  the  tank  of  two 
days.  We  selected  operating  parameters 
that  we  believe  represent  typical 
operating  conditions  of  an  aerated  tank. 
The  Risk  Assessment  Technical 
Background  Document  for  the 
Chlorinated  Aliphatics  Listing 
Determination  provides  a  complete  list 
of  the  parameters  used  in  the 
CHEMDAT8  model. 

iii.  Air  Dispersion  and  Deposition 
Model 

We  used  EPA's  Industrial  Source 
Complex  Short  Term  model  (version  3; 
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'"EPA.  1994b.  CHEMDAT8  Users  Guide.  EPA- 
453/C-94-080B.  Office  of  Air  Quality  Planning  and 
Standards,  US  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC,  November.  This  model 
is  publicly  available  from  EPA's  Web  page  at  http:/ 
/www.epa.gov/ttn/chief/soflware.html. 


estimates  of 
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|SCST3  " )  t  D  estimate  the  dispersion    . 
od  depos  1  ion  of  vapors  emitted  from 
ae  wastewater  treatment  tank,  the 
municipal 'landfill,  the  onsite  industrial 
landfill,  aiid  the  land  treatment  unit. 
J»A  also  lised  ISCST3  to  estimate  the 
Jispersion  and  deposition  of  particulate 
amissions  l^om  the  land  treatment  unit. 
For  the  laiid  treatment  unit,  EPA  used 
equations  documented  in  EPA's 
["Compilation  of  Air  Pollutant  Emission 
iFactors  (A^-42)"  (EPA  1985)  '^  to 
■estimate  pBtrticulate  emissions  resulting 
Ifrom  wind  erosion  and  tilling  activities. 
IVapor  emissions  from  the  landfill  and 
■the  land  tijaatment  unit  were  estimated 
lusing  the  |)iartitioning  models  discussed 
lin  Section  tll.D.l.d.i.  Vapor  emissions 
Ifrom  the  wastewater  treatment  tank 
Iwere  estirtiated  using  the  CHEMDAT8 
Imodel  disqussed  in  Section  IH.D.l.d.ii. 
llSCST3  wap  used  to  estimate  the  air 
I  concentration  of  vapors,  wet  deposition 
I  of  vapors,  the  air  concentration  of 
I  particulate ,  wet  deposition  of 
■  particulates,  and  dry  deposition  of 
I  particulates.  We  calculate  dry 
I  deposition  of  vapors  using  the  air 
I  concentration  of  vapors  and  a 
I  contaminant  deposition  velocity. 

iv.  Overlaid  Transport  Model 

The  Universal  Soil  Loss  Equation 
(USLE)  isjin  erosion  model  originally 
I  designed  it  estimate  long-term  average 
I  soil  erosion  losses  to  a  nearby  surface 
I  water  body  from  an  agricultural  field 
I  having  uniform  slope,  soil  type, 
I  vegetative  icover,  and  erosion-control 
]  practices.  We  used  a  modified  form  of 
the  USLE;  to  estimate  the  mass  of  soil 
lost  per  y0Br  per  unit  area  from  the  land 
treatment  iinit  and  deposited  directly 
onto  the  adjacent  receptor  site 
1  (agricultiv^  field,  residential  lot,  home 
I  garden)  apd  into  a  nearby  stream. 
I     Because!  the  basic  USLJE  equation 
estimates;  6nly  soil  erosion  to  siuiace 
water  bodies,  EPA  assumes  the  receptor 
location  is  located  between  the  land 
treatment  Unit  and  the  surface  water 


' '  EPA.  1^.  User's  Guide  for  the  Industrial 
Source  Comjilex  (ISC3)  Dispersion  Models  (Draft) 
(Revised).  Volume  I.  EPA-454/B-95-003a.  Office  of 
Air  Quality  Planning  and  Standards,  Emissions. 
Monitoring  and  Analysis  Division.  Research 
Triangle  Park.  NC.  The  ISCST3  model  and 
meteorologiuil  preprocessor,  PCRAMMET,  and 
related  user?>  guides  can  be  accessed  and 
downloaded  through  the  Internet  from  the  Support 
Center  for  Rqgulatory  Air  Models  (SCRAM)  «reb 
page  (http:/|'»>rww.epa.gov/scrara001).  The  SCRAM 
is  part  of  EPA's  Office  of  Air  Quality  Planning  and 
Standards  (pAQPS)  Technology  Transfer  Network 
(TTN).         j 

'-  EPA.  1M5.  Compilation  of  Air  Pollutant 
Emission  Factors,  AP-42,  Fifth  Edition.  Volume  1: 
Stationary  Point  and  Area  Sources.  Office  of  Air 
Quality  Plahning  and  Standards.  Emissions 
Inventory  Gnoup,  Research  Triangle  Park,  NC.  AP- 
42  can  be  dMvnloaded  through  the  Internet  at  http:/ 
/www.epa.tl»v/ttn/chief/ap42.htnil. 


body.  The  area  including  the  land 
treatment  unit,  the  receptor  site,  and  the 
intervening  area  is  considered  for  the 
purposes  of  the  analysis  to  be  an 
independent,  discrete  drainage  subbasin 
that  is  at  steady-state.  We  estimate  the 
soil  erosion  load  from  the  subbasin  to 
the  surface  water  body  using  a  distance- 
based  sediment  delivery  ratio,  and 
consider  that  the  sediment  not  reaching 
the  surface  water  body  is  deposited 
evenly  over  the  area  of  the  subbasin. 
Using  mass  balance  equations,  EPA 
estimates  contaminant  contributions  to 
the  surface  water  body  and  the  receptor 
soil.  "Mass  balance  equations"  are 
equations  that  honor  die  law  of 
conservation  of  mass,  that  is,  the  mass 
of  a  contaminant  that  is  present  at  the 
beginning  of  the  analysis  (for  example, 
the  mass  of  a  contaminant  in  a  waste 
placed  in  a  waste  management  imit)  is 
equal  to  the  mass  of  the  contaminant 
present  at  the  end  of  the  analysis.  Even 
though  at  the  end  of  the  analysis  the 
contaminant  mass  may  be  partitioned 
into  a  number  of  environmental 
"compartments"  (for  example,  the  waste 
management  unit,  the  soil,  and  the 
surface  water  body),  there  is  in  total  no 
more  or  no  less  mass  than  was  present 
at  the  start  of  the  analysis. 

Contaminated  particles  are 
transported  from  the  land  treatment  unit 
to  receptor  sites  via  air  deposition  as 
well  as  runoff/erosion.  We  applied  mass 
balance  for  each  area  of  interest  (for 
example,  buffer  area  between  source 
and  receptor  site,  receptor  site,  or 
siuToimding  area).  Consequently,  the 
respective  air  deposition  value  for  each 
area  of  interest  is  included  in  the 
evaluation  of  the  mass  balance.  We 
considered  that  the  air  deposition  over 
the  entire  subbasin  area  is  uniform  and 
equal  to  the  air  deposition  modeled  for 
the  receptor  site. 

V.  Groundwater  Model 

We  used  EPA's  Composite  Model  for 
Leachate  Migration  with  Transformation 
Products  (EPACMTP;  EPA  1996a, 
1996b,  1996c,  1997  '^)  to  model  the 
subsurface  fate  and  transport  of 


'^EPA.  1996a.  EPA's  Composite  Model  for 
Leachate  Migration  vkith  Transformation  Products 
(EPACMTP)  Background  Document.  Office  of  Solid 
Waste,  Washington,  IXI. 

EPA.  1996b.  EPA's  Composite  Model  for  Leachate 
Migration  with  Transformation  Products 
(EPACMTP)  Background  Document  for  the  Finite 
Source  Methodology.  Office  of  Solid  Waste. 
Washington,  DC. 

EPA.  1996t.  EPA's  Composite  Model  for  Leachate 
Migration  with  Transformation  Products 
(EPACMTP)  Background  Document  for  Metals. 
Office  of  Solid  Waste,  Washington.  DC. 

EPA.  1997.  EPA's  O^mposite  Model  for  Leachate 
Migration  with  Transformation  Products 
(EPACMTP)  User's  Guide.  Office  of  Solid  Waste, 
Washington,  DC 


contaminants  that  leach  from  the  waste 
management  units  (the  land  treatment 
unit  or  the  landfill)  and  migrate  to  a 
residential  drinking  water  well  or 
discharge  from  groundwater  to  surface 
water. 

Precipitation  that  migrates  through 
the  waste  management  unit  generates 
leachate,  which  infiltrates  the  bottom  of 
the  waste  management  unit  and 
migrates  into  the  unsaturated  zone.  The 
contaminants  dissolved  in  the  leachate 
subsequently  are  transported  in  the 
aqueous  phase  through  the  unsaturated 
zone  to  the  underlying  saturated  zone 
and  then  downgradient  to  a  receptor 
(drinking  water)  well  or  surface  water 
body  located  at  a  specified  distance 
from  the  boundary  of  the  waste 
management  unit.  EPACMTP  accounts 
for  the  foliowmg  processes  affectmg 
contaminant  fate  and  transport: 
advection,  hydrodynamic  dispersion, 
equilibrium  linear  or  nonlinear  sorption 
by  the  soil  and  aquifer  solids  (both  in 
the  unsaturated  and  saturated  zones), 
and  contaminant  hydrolysis.  In  the 
event  that  the  hydrolysis  daughter 
products  are  toxic  and  their  chemical 
properties  are  known,  the  model  also 
accounts  for  the  formation  and 
subsequent  fate  and  transport  of  the 
daughter  products. 

The  landfill  analysis  employed  two 
simplifying  assumptions.  First,  we 
assumed  that  contaminant  leaching 
from  the  landfill  does  not  occur  imtil 
after  the  landfill  closes  (that  is,  after  30 
years).  EPA  made  this  assumption 
because  of  complexities  associated  with 
linking  the  output  of  the  landfill 
partitioning  equations  (discussed  in 
Section  III.D.l.d.i.)  and  the  groundwater 
model,  EPACMTP.  Second,  we  assumed 
that  there  are  no  contaminant  losses  due 
to  mechanisms  other  than  leaching  after 
the  landfill  has  been  closed  (that  is,  after 
30  years).  This  effectively  over-estimates 
the  total  mass  of  volatile  contaminants 
that  would  leach  to  groundwater 
because  it  does  not  allow  contaminant 
loss  due  to  volatilization  from  the 
landfill  to  deplete  the  total  contaminant 
mass  available  for  leaching  from  the 
landfill  in  the  years  after  closure.  EPA 
determined  that  if  volatile  constituents 
caused  significant  risk  via  the 
groundwater  pathway,  we  would  have 
to  re-evaluate  our  methodology  for 
conducting  the  landfill  analysis.  This 
situation  did  not  occur. 

vi.  Surfece  Water  Model 

EPA  assumed  that  fish  are  exposed  to 
waste  constituents  in  surface  water. 
Specifically,  we  assumed  that  fish  are 
exposed  to  contaminants  dissolved  in 
the  water  column,  contaminants  sorbed 
to  suspended  solids  in  the  water 
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coliunn,  and  contaminants  associated 
with  the  bed  sediment  in  the  surface 
water  body.  The  method  used  to 
estimate  how  management  of 
chlorinated  aliphatic^  wastewaters  and 
wastewater  treatment  sludges  impacts 
surface  water  is  based  on  the 
methodology  presented  in  Addendum  to 
Methodology  for  Assessing  Health  Risks 
Associated  with  Indirect  Exposure  to 
Combustor  Emissions  (H»A  1993)  '*.  The 
model  accounts  for  six  ways  in  which 
contaminants  may  enter  the  surface 
water  body:  (1)  contaminants  may  be 
sorbed  to  eroded  soils  that  enter  the 
surface  water  body,  (2)  contaminants 
may  be  dissolved  in  runoff  that  enters 
the  siirface  water  body,  (3)  contaminants 
may  be  bound  to  airborne  particles  that 
are  deposited  on  the  surface  water  body. 
(4)  vapor  phase  contaminants  in  air  may 
be  deposited  on  the  surface  water  body 
in  precipitation  (that  is,  wet  deposition 
of  vapor  phase  contaminants),  (5)  vapor 
phase  contaminants  in  air  may  enter  the 
surface  water  body  through  direct 
diffusion  from  the  air,  and  (6) 
contaminants  in  groundwater  may 
discharge  into  the  surface  water  body. 
The  model  also  accounts  for  processes 
that  remove  contaminants  from  the 
surface  water  body.  These  include:  (1) 
volatilization  of  contaminants  that  are 
dissolved  in  surface  water  and  (2)  burial 
of  contaminants  in  the  sediment  at  the 
bottom  of  the  surface  water  body.  The 
model  assumes  that  the  impact  to  the 
water  body  is  luUfonn,  which  is  more 
realistic  for  smaller  surface  water  bodies 
than  for  larger  ones.  The  model 
estimates  the  concentrations  of 
contaminants  in  the  water  column  and 
bed  sediment.  We  tised  the  water 
column  or  bed  sediment  concentrations 
and  bioconcentraUon  factors  (BCFs), 
bioacciunulation  factors  (BAFs),  or 
biota-sediment  acciunulation  factors 
(BSAFs)  to  estimate  contaminant 
concentrations  in  fish  tissue. 

vii.  Indirect  Exposure  Equations 
EPA  uses  a  series  of  "indirect 
exposure  equations"  to  quantify  the 
concentrations  of  contaminants  that 
pass  indirecUy  from  contaminated 
environmental  media  to  the  receptor. 
For  example,  contaminants  that  are 
transported  in  air  may  be  deposited  on 
plants  or  onto  the  soil  where  they  may 
accumulate  in  forage,  grain,  silage  or 
soil  that  is  consumed  by  beef  cattle  and 
dairy  cattie.  Individuals  may  then  ingest 
contaminated  beef  and  dairy  products. 
Similarly,  contaminants  may  be 


transported  in  groundwater  to  domestic 
groundwater  wells  where  the 
groundwater  is  extracted  and  used  for 
showering.  The  water  vapor  generated 
in  the  shower  may  be  inhaled  by  the 
receptor.  The  indirect  exposure 
equations  allow  EPA  to  calculate 
exposure  point  concentrations  for  these 
pathways  and  routes  of  exposiue.  The 
indirect  exposure  equations  used  by 
EPA  to  conduct  the  chlorinated 
aliphatic  wastewater,  EDC/VCM  sludge, 
and  methyl  chloride  sludge  risk 
assessments  are  presented  in  the  Risk 
Assessment  Technical  Background 
Dociunent  for  the  Chlorinated 
Aliphatics  Listing  Determination. 

e.  How  Did  EPA  Quantify  Contaminant 
Exposure  and  Toxicity? 

Exposure  is  the  condition  that  occius 
when  a  contaminant  comes  into  contact 
with  the  outer  boundary  of  the  body, 
such  as  the  skin,  mouth  and  nostrils. 
Once  EPA  establishes  the 
concentrations  of  contaminants  at  the 
points  of  exposure,  EPA  can  estimate 
the  magnitude  of  each  receptor's 
exposure,  or  the  contaminant  dose.  Dose 
is  the  amount  of  the  contaminant  that 
crosses  the  outer  boundary  of  the  body 
and  is  available  for  absorption  at 
internal  exchange  boundaries  (lungs, 
gut,  skin;  EPA  1992  'S).  For  example,  for 
exposure  to  a  carcinogen  through 
ingestion  of  contaminated  drinking 
water,  dose  is  a  function  of  the 
concentration  of  the  contaminant  in 
drinking  water  (the  exposure  point 
concentration),  as  well  as  certain 
"exposure  factors,"  such  as  how  much 
drinking  water  the  receptor  consumes 
each  day  (the  intake  rate),  the  number 
of  years  the  receptor  is  exposed  to 
contaminated  drinking  water  (the 
exposure  duration),  how  often  the 
receptor  is  exposed  to  contaminated 
drinking  water  (the  exposure 
frequency),  the  body  weight  of  the 
receptor,  and  the  period  of  time  over 
which  the  dose  is  averaged. 

EPA's  primary  source  of  exposure 
factors  is  the  "Exposure  Factors 
Handbook"  published  by  EPA  in  August 
1997  (EPA  1997a  's).  For  probabilistic 
risk  analyses,  EPA  used  the 
distributions  of  exposing  factor  values 
provided  in  the  Exposure  Factors 
Handbook  to  develop  PDFs  for  exposure 
factors.  The  one  situation  where  H'A 
does  not  develop  an  expression  of  dose 


is  the  case  where  we  use  Reference 
Concentrations  (RfCs)  '^  to  estimate 
noncancer  hazard  for  the  inhalation 
exposure  route,  hi  this  situation,  EPA 
calculates  noncancer  hazard  from 
concentration  of  the  contaminant  in  air 
and  the  RfC,  without  considering 
exposure  factors  (inhalation  rate,  body 
weight)  other  than  those  inherent  in  the 
RfC. 

We  express  the  toxicity  of 
contaminants  as  health  benchmarks. 
Health  benchmarks  include  cancer  slope| 
factors  (CSFs,  EPA's  measure  of  cancer 
potency)  '*  for  oral  exposure 
carcinogenic  contaminants;  reference 
doses  (RfDs,  EPA's  acceptable 
contaminant  dose  via  ingestion)  "  for 
oral  exposure  to  noncarcinogenic 
contaminants;  inhalation  CSFs  for 
inhalation  exposure  to  carcinogenic 
contaminants;  and  RfCs  for  inhalation 
exposiue  to  noncarcinogenic 
contaminants.  EPA  derived  inhalation 
CSFs  from  Unit  Risk  Factors  (URFs)  for 
inhalation  exposing  to  carcinogens.  EPA 
uses  Toxicity  Equivalency  Factors 
(TEFs)  to  express  the  toxicity  of  specific 
dioxin  congeners  in  terms  of  the  toxicity 
of  2,3,7,8-tetrachlorodiben2o-p-dioxin 
(2,3,7,8-TCDD)  (see  Section  ffl.  D.l.g.ii. 
for  an  explanation  of  TEFs).  Health 
benchmark  values  are  available  from  a- 
number  of  soiuT:es.  For  the  chlorinated 
aliphatics  wastewater,  EDC/VCM 
sludge,  and  methyl  chloride  sludge  risk 
assessments,  EPA  established  an  order 
of  preference  for  the  sources  of  health 
benchmarks.  The  order  of  preference  is 
as  follows  (from  most  preferred  to  least 
preferred):  (1)  the  hitegrated  Risk 
Information  System  (IRIS)  online 
database  of  verified  health  benchmarks 
(http://www.epa.gov/iris/subst/ 
index.htinl)  20;  (2)  the  Health  Effects 
Assessment  Summary  Tables  (HEAST; 


'*EPA.  1993.  Addendum  to  Methodology  for 
Assessing  Health  Risks  Associated  with  Indirect 
Exposure  to  Combustor  Emissions.  EP A/600/ AP- 
93003.  Office  of  Health  ai^d  Environmental 
Assessment,  Washington,  DC. 


"57  FR  22888.  Final  Cuidehnes  for  Exposure 
Assessment.  U.S.  Environmental  Protection  Agency! 
May  29, 1992. 

'*EPA.  1997a.  Exposure  Factors  Handbook. 
Volumes  I.  II.  and  III.  Office  of  Research  and 
Development,  Washington,  D.C..  EPA/600/P-95/ 
002Fa.  b,  c.  August  1997,  www.epa.gov/ordntnit/ 
ord/webpufas/exposure/index.htnil. 


"Very  simply,  an  RfC  is  EPA's  acceptable 
concentration  in  air  for  a  contaminant  that  causes 
non-cancer  health  effects.  An  RfC  is  an  estimate 
(with  uncertainty  spanning  perhaps  an  order  of 
magnitude)  of  a  continuous  inhalation  exposure  to 
the  human  population  (including  sensitive 
subgroups)  that  is  likely  to  be  without  an 
appreciable  risk  of  deleterious  noncancer  effiects 
during  a  lifetime. 

'*  A  cancer  slope  factor  is  the  slope  of  the  dose- 
response  curve  in  the  low-dose  region.  When  low- 
dose  linearity  cannot  be  assumed,  the  slope  fector 
is  the  slope  of  the  straight  line  from  0  dose  (and 
0  excess  risk)  to  the  dose  at  1%  excess  risk.  An 
upper  bound  on  this  slope  is  usually  used  instead 
of  the  slope  itself.  The  units  of  the  slope  factor 
usually  are  expressed  as  l/(mg/kg-day). 

"  An  RfD  is  an  estimate  (with  uncertainty 
spanning  perhaps  an  order  of  magnitude)  of  a  daily 
exposure  to  the  human  population  (including 
sensitive  subgroups)  that  is  likely  to  be  without  an 
appreciable  risk  of  deleterious  effects  during  a 
lifetime. 

»EPA.  1998.  hitegrated  Risk  hifbrmation  System. 
Online  database.  (DUS)  Office  of  Research  and 
Development  (ORD).  Cincinnati.  OR 
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EPA  li|^7b)2';  (3)  EPA's  National  Center 
for  Environmental  Assessment  (NCEA) 
provisional  values,  and  (3)  benchmarks 
develo|]lBd  by  the  California 
Envirohpiental  Protection  Agency 
(GALENA)  22.  The  specific  health 
benchipiarks  used  in  the  analysis  are 
presented  in  Appendix  C  of  the 
Background  Document  for  the 
Chloriiitted  Aliphatics  Risk 
Assessment. 

f .  What  Are  the  Risks  From  Exposure  to 
Chlorinated  Aliphatics  Wastewaters, 
and  Ertj/VCM  and  Methyl  Chloride 
Sludgeit 

The  Allowing  sections  discuss  EPA's 
estimate  of  individual  and  population 
risk  for,  (Chlorinated  aliphatics 
wastewaters,  EDC/VCM  sludges,  and 
methyl  ichloride  sludges. 

i.  What!^  the  Individual  Risks? 

EPA  Cbmbined  estimates  of  dose  and 
estimates  of  toxicity  (the  health 
benchmarks)  to  calciUate  individual 
incremehtal  lifetime  carcinogenic  risk 
estimates  and  hazard  quotients  for  the 


2'  EPA.  nb97b.  Health  Effects  Assessment 
Summary!  tables:  Annual  Update.  (HEAST)  Office 
of  Emergohcy  and  Remedial  Response.  Washington, 
D.C.  July.l J 

"C«ilif4r|iia  Environmental  Protection  Agency 
(CalEPA).|  1997.  Air  Toxics  Hot  Spots  Piogmm  Risk 
Assessmenlr  Guidelines:  Technical  Support 
Document  for  Determining  Cancer  Potency  Factors. 
Draft  for  Public  Comment.  Office  of  Envirotunental 
Health  Htiiird  Assessment,  Berkeley,  CA, 
www.oehhp.org/ra guidance/. 


potential  contaminants  of  concern  in 
chlorinated  aliphatic  wastewaters,  EDC/ 
VCM  sludge,  and  methyl  chloride 
sludge.  Complete  results  of  these 
calculations  are  provided  in  the  Risk 
Assessment  Technical  Background 
Document  for  the  Chlorinated 
Aliphatics  Listing  Determination.  EPA 
typically  considers  a  decision  to  list  a 
waste  when  carcinogenic  risks  are 
1x10" '  or  greater  or  when  the 
noncancer  HQ  is  1  or  greater.  None  of 
the  contaminants  generated  noncancer 
hazards  with  an  HQ  greater  than  1,  nor 
did  the  sum  of  the  contaminant  HQs 
exceed  1.  In  simiming  carcinogenic  risk 
estimates  and  noncancer  hazard 
quotients,  EPA  does  not  sum  those  risks 
or  hazards  that  could  not  occur  within 
the  lifetime  of  an  individual.  For 
example,  if  estimated  risks  due  to 
nongroundwater  pathways  occur  during 
the  operating  or  post-closure  life  of  the 
unit  (that  is,  due  to  releases  to  air  and 
nmoff/erosion)  and  risk  via  the 
groimdwater  pathways  are  not  projected 
to  occur  for  hundreds,  or  even 
thousands,  of  years  due  to  long  times 
required  for  contaminant  migration, 
then  these  two  pathway  risks  would  not 
be  added  together. 

The  following  sections  present 
separately  our  deterministic  and 
probabilistic  estimates  of  individual  risk 
for: 

•  Wastewaters  from  the  production  of 
chlorinated  aliphatic  chemicals, 


•  Wastewater  treatment  sludges  from 
the  production  of  EDCA^CM,  and 

•  Wastewater  treatment  sludges  from 
the  production  of  methyl  chloride. 

Chlorinated  Aliphatic  Wastewaters 

Table  III-l  summarizes  the  significant 
(greater  than  1x10  ~ '  risk  estimates  for 
chlorinated  aliphatic  wastewaters 
managed  in  onsite  aerated  biological 
wastewater  treatment  tanks.  The  highest 
deterministic  risk  estimate,  2x10  ~', 
occurs  for  the  farmer.  The  risk  is 
attributable  to  the  farmer's  ingestion  of 
dioxins,  which  in  Table  m-l  are 
expressed  as  the  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (TCDD) 
toxicity  equivalent  (TFX^.  The  farmer's 
high  end  deterministic  risk  falls  slightly 
below  the  90th  percentile  probabilistic 
risk  estimate  (the  80th  percentile  risk 
estimate  is  1x10   s).  Table  111-2 
smnmarizes  oiu  deterministic  estimates 
of  risk  due  to  the  direct  inhalation  of 
chloroform.  The  high  end  chloroform 
risks  are  3x10  ~  *  for  the  farmer  and 
2x10  '  ^  for  all  other  receptors.  The 
chloroform  deterministic  risk  estimates 
for  the  adult  receptors  are  roughly  equal 
to  the  97.5th  percentile  probabilistic 
risk  estimates.  Although  the  chloroform 
risks  are  not  greater  than  1x10  ~',  they 
are  additive  to  the  risks  that  EPA 
estimated  for  dioxins  because  they 
would  occur  within  the  same  timeframe. 
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Table  III-l.  Summary  of  Excess  Lifetime  Dioxin  Caacer  Risk  (expressed  as  23«7^TCDD 

TEQ)  Attributable  to  Management  of  Chlorinated  Aliphatic  Wastewaters 

in  an  Aerated  Biological  Treatment  Tank 

Tablein-IA.  Deterministic  Risk  Results 


Receptor 

HE 

CT 

High  End  Parameters 

Fanner 

2E-05 

4E-07 

Exposure  Duration  and  Contammant  Concentration 

Child  of  Fanner 

7E-06 

3E-07 

Crataminant  Concoitradon  and  Waste  Quantity 

Home  Gardener 

2E-08 

IE-09 

Exposure  Duration  and  Contaminant  Concentration 

Aduh  Resident/Fisher 

2E-09 

lE-11 

Contaminant  Concentration  and 
Meteorological  Lx)cation 

Child  of  Resident 

7E-09 

4E-11 

HE  =  High  End;  CT  =  Central  Tendency 
Table  m-lB.  ProbabUistic  Risk  Results 


Receptor 

Percentile 

50th 

90th 

95th 

97^th 

100th 

Fanner 

2E-07 

5E-05 

lE-04 

3E-04 

2E-02 

Child  of  Fanner 

Age  1-5 

2E-07 

4E-05 

lE-04 

2E-04 

8E-03 

Age6-ll 

2E-07 

4E-05 

lE-04 

2E-04 

9E-03 

Age  12-18 

2E-07 

4E-05 

lE-04 

2E-04 

lE-02 

;-'"-- 

Fan 

1 

1 

Chi 

Hoi 

Uc 

Adu 
:hil 

A 

- 

A 
A 

:hil 

- 

A 
A 
A 

leceptor 


•aimer 


\dult  Resident/Home  Gardener/Fisher 


:hild  Resident 
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Table  III-2.  Summary  of  Excess  Lifetime  Chloroform  Cancer  Risk 
Attributable  to  Management  of  Chlorinated  Aliphatic  Wastewaters 

in  an  Aerated  Biological  Treatment  Tank 
Table  III.2-A;  Deterministic  Results 


Receptor 


Fanner 


Child  of  Fanner  /  Child  Resident 


Home  Gardener/Fisher/ Adult  Resident 


HE 


3E-06 


2E-06 


2E-06 


CT 


8E-08 


8E-08 


8E-08 


High  End  Parameters 


Exposure  Duration  and 
Distance  To  Receptor 


Contaminant  concentration  and 
Distance  to  Receptor 


Table  in-2B.  Probabilistic  Results 


Percentile 


50th 


3E-08 


2E-08 


90th 


6E-07 


5E-07 


95th 


lE-06 


lE-06 


97^th 


100th 


2E-06     !  6E-05 


2E-06 


5E-05 


Age  1-5 


Age  6-1 1 


Age  12-18 


3E-08 


3E-08 


2E-08 


6E-07 


6E-07 


4E-07 


lE-06 


lE-06 


8E-07 


2E-06 


2E-06 
lE-06 


6E-05 


5E-05 


4E-05 


vhild  of  Farmer 
Age  1-5 
Age  6-11 
Age  12-18 


6E-08 
4E-08 
3E-08 


lE-06 
8E-07 
6E-07 


2E-06 
2E-06 
lE-06 


4E-06 
3E-06 
2E-06 


6E-05 
5E-D5 
4E-05 
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EDC/VCtA  Sludges 

Tables  in-3  and  111-4  summarize  the 
significant  (greater  than  1x10  ~ ')  risk 
estimates  for  EDC/VCM  wastewater 
treatment  sludges  managed  in  an  onsite 
land  treatment  imit.  In  all  cases,  we 
estimated  that  the  highest  risk  occiirs  for 
the  former.  TaUe  III-3  presents  dioxin 
(expressed  as  2.3,7,8-TaDD  TEQ)  risk 
estimates  for  the  land  treatment  unit 
nongroundwater  pathways.  The  high 
end  deterministic  risk  estimate  for  the 
former  is  2x10  ~  '*,  which  also 
corresponds  to  the  95"*  percentile 


probabilistic  risk  estini^te.  Table  III-4 
presents  arsenic  risk  estimates  for  the 
land  treatment  unit  groundwater 
pathways.  The  high  end  deterministic 
risk  estimate  for  the  farmer  is  1x10  ~  '. 
which  falls  between  the  97.5'>>  percentile 
probabilistic  risk  estimate  (6x10  ~^)  and 
the  100"*  percentile  probabilistic  risk 
estimate  (5x1 0~').  E}>A  estimates  that 
the  groundwater  pathway  risks  in  Table 
III-4  would  occur  approximately  1500 
years  in  the  future,  whereas  the  dioxin 
nongroimdwater  pathway  risks  in  Table 
ni-S  woxild  occiu"  during  the  assumed 
operating  life  of  land  treatment  unit. 


Table  III-5  summarizes  the  significant 
risk  estimates  for  EXXWCM  sludges 
managed  in  an  offsite  mimicipal 
landfill.  The  risk  estimates  presented  in 
Table  III-5  are  arsenic  groimdwater 
pathway  risks.  The  high  end 
deterministic  risk  estimate  for  the 
former  is  3x10  ~',  which  falls  between 
the  97.5'"  percentile  (1x10 -')  and  100* 
percentile  (3x10"*)  probabilistic  risk 
estimates.  We  estimate  that  the  arsenic 
risks  attributable  to  the  landfill 
(presented  in  Table  ni-5)  would  occur 
thousands  of  years  in  the  future. 


[ome  Gardeno- 


tIome< 
I'isher 


il<bilt  Resident 


Chfld  of  Resident 
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TaUe  III-3.  SaMBMy  of  Excess  UfetiBM  Dioxm  (expressed  as  23,73-TCDD  TEQ) 

Caacer  Risk  Atfributebie  to  MaBogemeBt  of  EDC7VCM  Sludge 

u  Ab  Oasite  Laad  TrcatmeBt  Uait 

Table  III-3A.  DeterauBistic  Risk  Results 


Recq>tor 


■anner 


piild  of  FannCT 


HE 


2E-04 


8E-0S 


2E-06 


2E-0S 


2E-06 


SE^ 


CT 


4E-06 


3E-06 


6E-0t 


6E-07 


SE-OS 


lE-e? 


Eud  Parameters 


Exposure  Duration  and  Contaminant  Concentration 


Contaminant  Concentration  and  Beef  btake 


Exposure  Duration  and  Contaminaat  Concmkation 


CoMBBiaaM  Concentration  and  Soil  Intake 


le  =  High  End;  CT  =  Central  Tendency  f 
TaMem-3B.  Probahilistic  Risk  Resrts 


Receptor 

PerccBtile 

5Mh 

98th 

95A 

9734h 

MMh 

Famer 

7E-«6 

lE-64 

2E-04 

4E-«4 

2E-43 

Home  Gardener 

5E^ 

2E-«6 

2E-«6 

4E-M 

2E-05 

Resideirt 

3&48 

lE-a6 

2E-06 

2E-46 

7E^ 

Fisher 

2E-«7 

3E-M 

8E-66 

2E^5 

4E^>4 

Oiikl  of  Resident 

Age  1-5 

lE-«7 

2E-06 

4E-06 

€Er06 

lE-04 

Age6-ll 

5E-M 

lE-M 

2E-06 

2E-06 

6E-M 

Age  12-18 

3E-M 

8E-07 

lE-06 

lE^ 

4E-M 

Child  of  Farmer 

- 

- 

Age  1-5 

9E-M 

lE-«4 

2E-04 

3E^ 

1E^3 

Age  6-11 

7E-06 

9E-05 

2E-04 

2E-e4 

lE-03 

Age  12-18 

5E-66 

7E-«5 

lE-64 

2E-d4 

lE-e3 

46494 


Federal  Register / Vol.  64,  No.  164 /Wednesday,  August  25.  1999 /Proposed  Rules 


Table  111-4.  Summary  of  Excess  Lifetime  Arsenic  Cancer  Risk  Attributable  to 

Management  of  EDC/VCM  Sludge 
in  An  Onsite  Land  Treatment  Unit 


Table  in-4A.  Deterministic  Risk  Results 

Receptor 

HE 

CT 

High  End  Parameters 

Fanner 

lE-05 

8E-07 

Leachate  concentration  and  Exposure 
Duration 

Child  of  Fanner/Child  of  Resident 

3E-06 

6E-07 

Adult  Resident/Gardener/Fisher 

6E4)6 

7E-07 

HE  =  High  End;  CT 

=  Centran 

Pendency 

Time  for  Peak  concentration  to  reach  receptor  is  apfxoximsicly  ISOO  years 


Table  in-4B.  Probabilistic  Risk  Results 


Receptor 

Percentile 

50th 

90th 

95th 

97.5th 

100th 

Farmer 

9E-08 

2E-06 

4E-06 

6E-06 

5E-05 

Aduh  Resident/Gardener/Fisher 

7E-08 

lE-06 

3E-06 

5E-06 

3E-05 

Child  Resident 

1 

Age  1-5 

6E-08 

lE-06 

2E-06 

4E-06 

5E-05 

Age  6-11 

5E-08 

lE-06 

2E-06 

3E-06 

4E-05 

Age  12-18 

4E-08 

9E-07 

2E-06 

3E-06 

4E-05 

Finn  Child 

Age  1-5 

lE-07 

2E-06 

4E-06 

6E-06 

4E-05 

Age  6-11 

8E-08 

2E-06 

3E-06 

4E-06 

2E-05 

Age  12-18 

6E-08 

lE-06 

2E-06 

4E-06 

2E-05 
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Table  01-4.  Summary  of  Excess  Lifetime  Arsenic  Cancer  Risk  Attributable  to 

Management  of  EDCA^CM  Sludge  . 
in  An  Onsite  Land  Treatment  Unit 

Table  III-4A.  Deterministic  Risk  Results 


Receptor 


^ 


amer 


Child  of  Fanner/Child  of  Resident 


Adult  Resident/Gardener/Fisher 


HE 


lE-05 


3E-06 


6E-06 


CT 


8E-07 


6E-07 


7E-07 


High  End  Parameters 


Leachate  concentration  and  Exposure 
Duration 


HE  =  High  End;  CT  =  Central  Tendency 
Time  for  Peak  concentration  to  reach  receptor  is  approximately  1500  years 

Table  in-4B.  Probabilistic  Risk  Results 


Receptor 


fanner 
Adult  R( 


dult  Resident/Gardener/Fisher 


Child  Resident 


Farm  Child 


MLUNG  COO^  BS60-50-C 


Age  1-5 


Percentile 


50th 


9E-08 


7E-08 


90th 


2E-06 


lE-06 


95th 


4E-06 


3E-06 


97.5th 


6E-06 


5E-06 


100th 


5E-05 


3E-05 


6E-0g 


Age  6-11 


Age  12-18 


Age  1-5 


Age  6-11 


5E.08 


4E-08 


lE-06 


lE-06 


9E-07 


2E-06 


2E-06 


2E-06 


4E-06 


3E.06 


3E-06 


5E-05 


4E-05 


4E.05 


lE-07 


8E-08 


Age  12-18 


6E-08 


2E-06 


2E-06 


lE-06 


4E-06 


3E-06 


2E-06 


6E-06 


4E-06 


4E.06 


4E-05 


2E-05 


2E-05 
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Methyl  Chloride  Sludges 

EPA  conducted  a  deterministic 
analysis  to  estimate  nongroundwater 
(air)  pathway  risks  associated  with 
management  of  methyl  chloride  sludges 
in  an  onsite  landfill.  All 
nongroundwater  pathway  carcinogenic 
risks  were  less  than  1  x  10  ~  ^,  and  all 
noncancer  HQs  were  less  than  0.0001. 

For  groundwater  pathways,  EPA 
performed  a  screening  analysis  that 
maximizes  estimates  of  risk  or  hazard  to 
human  receptors.  EPA  calculated  the 
carcinogenic  risk  for  an  adult  who 
ingests  (drinks)  1.4  liters  of  leachate 
from  the  landfill  for  350  days  per  year 
for  58  years.  EPA  also  calculated  the 
noncancer  hazard  for  a  child  who 
ingests  1.4  liters  of  leachate  from  the 
landfill  for  350  days  per  year  for  9  years. 
None  of  the  noncancer  HQs  was  greater 
than  1.  Arsenic  was  the  only  carcinogen 
with  risk  in  excess  of  1  x  10  ~  '. 
Specifically,  an  adult's  risk  due  to 
ingesting  leachate  from  methyl  chloride 
sludges  for  58  years  was  5  x  10  ~  '  due  to 
arsenic.  EPA  discusses  our  evaluation  of 
this  risk  in  Section  III.E.4.h. 

ii.  What  are  the  Population  Risks? 

EPA  expects  that  the  population  risks 
resulting  from  management  of 
chlorinated  aliphatics  wastewaters  in 
tanks  and  EDC/VCM  sludges  in  onsite 
land  treatment  units  and  landfills  are 
not  significant.  With  regard  to 
groundwater  pathway  risks,  EPA 
believes  that  the  number  of  domestic 
drinking  water  wells  (thus  the 
population)  potentially  afiected  by 
groimdwater  contaminated  with  arsenic 
originating  from  the  landfill  and  the 
land  treatment  unit  would  be  very 
small.  Furthermore,  we  estimate  that  the 
arsenic  concentrations  predicted  in 
receptor  (drinking  water)  wells  will 
result  in  risks  only  slightly  above 
1 X 10  ~ '  for  that  very  small  number  of 
people. 

For  nongroundwater  pathways,  EPA 
performed  a  screening  evaluation  of 
population  risk  for  the  waste 
management  scenario  and  pathway  that 
resulted  in  the  greatest  individual  risk 
estimate  of  any  pathway  evaluated  in 
the  chlorinated  aliphatics  risk 
assessment.  Specifically,  EPA  evaluated 
risk  associated  with  ingestion  of  beef 
and  dairy  products  contaminated  with 
dioxins  derived  from  the  onsite  EDC/ 
VCM  land  treatment  imit.  As  presented 
previously,  imder  the  land  treatment 
unit  scenario  the  former's  total 
individual  excess  lifetime  cancer  risk 
frt>m  ingestion  of  beef  and  dairy  was 

2  X 10  ~  ^  for  high  end  exposures  and 

3  X 10  ~*  for  central  tendency  exposures. 
Although  the  individual  risk  estimates 


for  the  farmer  exposed  to  dioxins  from 
EDC/VCM  sludge  managed  in  a  land 
treatment  unit  are  an  order  of  magnitude 
greater  than  those  for  the  former 
exposed  to  dioxins  from  chlorinated 
aliphatics  wastewaters  managed  in 
tanks,  is  possible  that  population  risks 
resulting  from  releases  from  chlorinated 
aliphatics  wastewaters  would  exceed 
those  resulting  from  releases  from  EDC/ 
VCM  sludges.  This  might  occur  because 
there  is  only  one  land  treatment  imit 
that  is  used  to  manage  EDC/VCM 
sludge,  and  we  expect  that  there  may  be 
many  aerated  biological  wastewater 
treatment  tanks  used  to  manage 
chlorinated  aliphatics  wastewaters. 
Nevertheless,  EPA  believes  that  it  is 
reasonable  to  assiune  that  the 
population  risks  for  the  land  treatment 
unit  likely  would  be  greater  than  those 
for  the  wastewater  tanks  because  there 
would  need  to  be  at  least  10  wastewater 
treatment  tanks  with  surrounding  cattle 
populations  similar  to  that  of  the  land 
treatment  unit  to  produce  a  population 
risk  estimate  equivalent  to  that  of  the 
land  treatment  luiit. 

Results  of  the  population  risk  analysis 
for  the  land  treatment  unit  indicate  that 
2  X  10~^  excess  cancer  cases  would  be 
expected  annually  in  a  population  of 
1,410  individuals  ingesting  beef 
produced  from  cattle  raised  within  2 
kilometers  of  the  land  treatment  unit 
over  a  40-year  operational  life  for  the 
land  treatment  unit  (dairy  cattle  are  not 
raised  in  the  coimty  where  the  land 
treatment  imit  is  located,  thus  we  did 
not  evaluate  ingestion  of  dairy  products 
in  the  population  risk  analysis).  The 
average  individual  risk  to  the 
population  consuming  beef  from  within 
the  2-kilometer  radius  is  2  x  1 0  ~  ^.  We 
calculated  the  population  potentially 
afiiacted  by  a  release  bom  the  land 
treatment  unit  (1,410  individuals)  from 
the  total  estimated  quantity  of 
contaminated  beef  and  average  beef 
ingestion  rates  (that  is,  we  calculated 
how  many  people  would  be  reqxiired  to 
consiune  all  of  the  contaminated  beef 
assuming  typical  rates  of  beef  ingestion). 
It  is  possible  that  the  contaminated  beef 
would  be  distributed  more  widely 
throughout  the  population,  such  that  the 
total  number  of  people  ingesting  the 
contaminated  beef  would  be  greater 
than  1,410.  However,  the  population 
risk  estimate  would  not  change  because 
population  risk  is  a  function  of  the 
number  of  people  who  are  exposed  (that 
is,  consume  contaminated  beef)  and 
each  person's  individual  risk  (which  is 
a  function  of  the  amount  of 
contaminated  beef  a  person  coiisumes). 
Consequently,  as  the  number  of  people 
who  are  exposed  increases,  the 


individual  risk  must  decrease 
proportionally  because  there  is  only  a 
finite  amount  of  contaminated  beef,  and 
the  overall  population  risk  remains  the 
same.  The  Risk  Assessment  Technical 
Background  Document  for  the 
Chlorinated  Aliphatics  Listing 
Determination  provides  a  description  of 
the  procedure  used  to  estimate 
population  risks. 

EPA  did  not  estimate  population  risks 
for  the  other  receptors  for  whom  we 
calcufated  individual  risk  estimates 
(residents,  children,  gardeners,  and 
fishers).  Because  the  high  end  risk  for 
the  land  treatment  unit  scenario  was 
driven  by  the  ingestion  of  beef  and  dairy 
products,  the  population  risks  for  non- 
farmer  receptors  are  expected  to  be 
considerably  lower  than  2  x  10  ~-*. 

Although -the  population  risks 
attributable  to  the  management  of 
chlorinated  aliphatics  wastes  are 
expected  to  be  very  small,  EPA  does  not 
believe  it  is  appropriate  to  allow 
contamination  bom  waste  management 
activities  to  cause  substantial  risk  to 
nearby  residents  simply  because  there 
are  few  individuals  in  the  immediate 
vicinity  of  the  waste  management  units. 
40  CFR  261.11  clearly  states  that  wastes 
are  to  be  listed  if  they  .are  "capable  of 
posing  a  substantial  present  or  potential 
hazard."  It  does  not  state  that  a  large 
niunber  of  people  must  be  affected. 
However,  population  risk  may  be  a 
factor  that  the  Agency  could  consider 
under  40  CFR  261.11(a)(3)(xi)  ("other 
factors  as  may  be  appropriate"). 

EPA's  Guidance  for  Risk 
Characterization  (EPA  1995)  states  that 
when  small  populations  are  exposed, 
population  risk  estimates  may  be  very 
snmll,  however,  "in  such  situations, 
individual  risk  estimates  will  usually  be 
a  more  meaningful  parameter  for 
decision-makers."  Consequently,  EPA's 
decision  to  list  wastes  has  been  based 
primarily  on  the  concern  over  risks  to 
those  individual's  who  are  significantly 
exposed,  even  if  there  are  relatively  few 
such  individuals.  EPA,  however, 
requests  comment  on  whether  it  would 
be  appropriate  to  give  weight  to 
population  risk  in  deciding  whether  to 
list  these  chlorinated  aliphatic  wastes  as  I 
hazardous.  EPA  further  invites  comment! 
on  the  effect  of  this  approach  on  the 
Agency's  goals  with  respect  to 
environmental  justice  in  rural  areas. 

g.  What  Is  the  Toxicity  of  COCs 
Identified  by  EPA? 

The  two  contaminants  for  which  EPA 
calculated  significant  risks  are  dioxins 
(expressed  as  the  2,3.7,8-TCDD  TEQ) 
and  arsenic.  The  following  sections 
discuss  the  ways  that  these 
contaminants  aSect  human  health. 


"EPA.  19948. 
2.3.7.8-Tetrichh 
Related  Cd^pou 
Research  am  De 
www.epa.gov/of 

EPA.  1994b.  ft 
2.3,7.8-Te^chh 
Related  CarKpou 
Research  and  De 
www.epa.gr)v/or 
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i.  Arsen  ic 

ArseB  ic  is  a  naturally  occurring 
elemeqt  in  the  earth's  crust  that  usually 
exists  i$  an  inorganic  or  organic 
compound,  rather  than  in  a  free  state. 
Arsenip.that  exists  in  compounds  with 
elemenlt^  such  as  oxygen,  chlorine,  and 
sulfur  is  referred  to  as  inorganic  arsenic; 
arsenic  Combined  with  carbon  is 
referre<j|to  as  organic  arsenic.  Organic 
forms  of  arsenic  are  less  toxic  than 
inorganic  forms. 

Ther^iis  clear  evidence  that  chronic 
exposure  to  inorganic  arsenic  in  hiunans 
increases  the  risk  of  c«icer,  and  EPA 
classifies  inorganic  arsenic  as  a  Group 
A — Kno^vn  Human  Carcinogen.  Studies 
report  tl^at  inhalation  of  arsenic  results 
in  an  increased  risk  of  limg  cancer.  In 
addiUoQ,  ingestion  of  arsenic  has  been 
associated  with  an  increased  risk  of 
nonmej^noma  skin  cancer  and  bladder, 
liver,  kidney,  and  lung  cancer.  No 
inform^^on  is  available  on  the  risk  of 
cancer  u  humans  from  dermal  exposiue 
to  arse^ijc  (EPA  1998). 

11.  Dioxiiis 

2 .3 . 7  Jg-Tetrachlorodibenzo-p-dioxin 
(2.3,7.8tTCDD)  belongs  to  the  class  of 
compoimds,  chlorinated  dibenzo-p- 
dioxinsjind  chlorinated  dibenzofurans, 
that  arejteferred  to  as  dioxins.  EPA 
issued  i  jdraft  Health  Assessment 
Documktit  for  2.3,7, 8-TCDD  and  Related 
Compounds  in  1994.  This  document  is 
a  three-volume  series  consisting  of  a 
complete  reassessment  of  the  toxic 
effects  (il2,3.7,8-TCDD  (EPA  1994a. 
b  23).  Tha  document  was  reviewed  by 
EPA's  Science  Advisory  Board  (SAB) 
but  has  not  yet  been  issued  in  final 
form.      I 

EPA  \x%s  classified  2.3.7.8-TCDD  as  a 
Group  B^ — ^Probable  Human  Carcinogen 
(EPA  19B7b).  An  increase  in  lung  cancer 
risks  w^  observed  among  Japanese 
males  exposed  to  2, 3, 7, 8-TCDD  as  a 
result  ol  $n  oil  poisoning  accident. 
Hiunan  Bhidies  have  also  found  an 
associatibn  between  2,3,7,8-TCDD  and 
soft-tissuB  sarcomas,  lymphomas,  and 
stomach  carcinomas,  although  for 
malignant  Ijrmphomas,  the  increase  in 
risk  is  ubjl  consistent.  The  increase  in 
risk  is  of  |}orderline  significance  for 
highly  ei^osed  gibups  and  is  less 
among  groups  exposed  to  lower  levels  of 
2,3,7.8-TmD  (EPA  1994b).  In  animal 

^3  EPA.  ^994a.  Health  Assessment  Document  for 
2.3.7.8-Tetrbchlorodibenzo-p-Dioxin  (TCDD)  and 
Related  CaiKpounds.  Volume  II.  (Draft).  Office  of 
Research  and  Development,  Washington,  D.C., 
www.epa.g(jv/ord/health. 

EPA.  19<4b.  Health  Assessment  Document  for 
2.3,7,8-Te^chlorodibenzo-p-Dioxin  (TCDD)  and 
Belated  Cdikpounds.  Volume  lU.  (Draft).  Office  of 
Research  and  Development,  Washington,  D.C., 
www.epa.gilv/ord/h«dth. 


tests,  TCDD  is  one  of  the  most  potent 
carcinogens  ever  evaluated. 

Although  EPA  has  not  developed  an 
RfD  or  an  RfC  for  2,3.7,8-TCDD, 
noncarcinogenic  health  effects  have 
been  reported  for  2,3,7,8-TCDD,  The 
major  noncarcinogenic  effect  frt)m 
exposure  to  2,3.7,8-TCDD  is  chloracne, 
a  severe  acne-like  condition  that 
develops  within  months  of  first 
exposure  to  high  levels  of  2,3,7,8-TCDD. 
For  many  individuals,  the  condition 
disappears  after  discontinuation  of 
exposiue,  for  others  it  may  remain  for 
years.  There  are  limited  hiunan  data  to 
suggest  the  doses  at  which  chloracne  is 
likely  to  occur  (EPA  1994a,  b). 
Epidemiological  studies  report 
conflicting  evidence  on  the 
inmumotoxicity  of  2,3,7.8-TCDD  in 
hiunans.  Some  studies  suggest  evidence 
of  immunotoxicity,  such  as  alterations 
in  Ijmiphocyte  populations,  cell  surface 
markers,  or  lymphocyte  proliferative 
response  (ATSDR  1997c  2*).  However, 
studies  have  not  reported  changes  in  the 
immune  system  directly  related  to 
2,3.7.8-TCDD  exposure  (EPA  1994a.  b). 
An  association  has  been  reported 
between  levels  of  male  reproductive 
hormones  and  2,3,7,8-TCDD  exposiue. 
Decreased  testosterone  levels  were 
detected  in  several  human  studies,  and 
animal  data  are  available  to  support 
these  findings.  Other  effects  noted  in   " 
human  studies  include  an  association 
between  2,3,7,8-TCDD  exposure  and  the 
following: 

•  An  increased  risk  of  diabetes  and  an 
elevated  prevalence  of  abnormal  fasting 
serum  glucose  levels 

•  The  induction  of  cytochrome  P-450 
lAl,  an  enzyme  involved  in 
biotransformation  reactions 

•  Elevation  of  gamma  glutamyl 
transferase,  a  liver  enzyme 

•  A  possible  increased  risk  of 
endometriosis,  a  disease  of  the  female 
reproductive  system  (EPA  1994a,  b). 

Animal  studies  report  reproductive 
and  developmental  effects  from 
exposure  to  2,3,7,8-TCDD,  These  studies 
suggest  that  altered  development  may  be 
among  the  most  sensitive  endpoints  of 
2,3,7,8-TCDD  exposure.  Developmental 
toxicity  has  been  reported  to  occur  in 
several  animal  species  at  lower  levels 
than  male  and  female  reproductive 
toxicity  efiiects.  2,3,7.8-TCDD  appears  to 
affect  a  large  number  of  critical 
developmental  effects  at  specific 
developmental  stages.  These  changes 
can  lead  to  increases  in  fetal  mortality, 
disruption  of  organ  system  structure. 


and  irreversible  impairment  of  organ 
function.  Developmental  toxicity  from 
2,3,7,8-TCDD  has  been  seen  in  fish, 
birds,  and  mammals  (EPA  1994a,  b). 

EPA  assigned  17  dioxin  and  furan 
congeners  individual  toxicity 
equivalency  factors  (TEFs).  TEFs  are 
estimates  of  the  toxicity  of  dioxin-like 
compounds  relative  to  the  toxicity  of 
TCDD,  which  is  assigned  a  TEF  of  1.0. 
We  used  the  TEFs  identified  as  the  I- 
TEFs  (Intemational-TEFs)  to  conduct 
the  chlorinated  aliphatics  risk 
assessment  because,  until  very  recently, 
this  is  the  TEF  scheme  EPA  scientists 
have  recommended  and  used  for  the  last 
10  years  (EPA  1989)  25  26 
Documentation  supporting  the  use  of 
the  TEFs  has  been  placed  in  the 
rulemaking  record. 

The  I-TEFs  are  presented  in  Table  III- 
6.  The  I-TEFs  are  based  on  a  limited 
data  base  of  in  vivo  and  in  vitro  toxicity 
testing  (EPA  1989).  The  World  Health 
Organization  (WHO)  recently  reviewed 
the  I-TEFs  (Van  den  Berg  et  al.  1998)  2', 
and  determined  that  three  of  the  I-TEFs. 
those  for  1 ,2,3,7,8-PeCDD 
(pentachlorodibenzo-p-dioxin),  OCDD 
(octachlorodibenzo-p-dioxin),  and 
OCDF  (octachlorodibenzofuran), 
required  modification  (Table  III-6).  EPA 
is  in  the  process  of  adopting  these 
modifications,  and  consequently 
reviewed  the  impact  that  the  revised 
(WHO-)  TEFs  would  have  on  the  results 
of  the  chlorinated  aliphatics  risk 
assessment.  1,2,3, 7,8-PeCDD  was  not 
detected  in  dedicated  chlorinated 
aliphatic  wastewaters,  dedicated  EDC/ 
VCM  sludges,  or  methyl  chloride 
sludges.  Consequently,  the  difference  in 
the  I-TEF  and  the  WHO-TEF  for 
1,2,3,7,8-PeCDD  has  no  impact  on  the 
results  of  the  risk  analyses  presented  in 
this  section.  Because  of  the  TEF 
differences  for  OCDD  and  OCDF. 
however,  the  decision  to  use  either  the 
I-TEFs  or  the  WHO-TEFs  potentially 
may  result  in  large  differences  in  the 
calculated  TCDD  TEQ  concentrations 
for  a  given  chlorinated  aliphatics  waste 
sample.  Nevertheless,  because  OCDD 
and  OCDF  contribute  very  little  to  the 
actual  risk  attributable  to  dioxin 
compounds,  the  decision  to  use  either 


"  ATSDR  (Agency  for  Toxic  Substances  and 
Disease  Registry).  1997c.  Toxicological  Profile  for 
2,3,7.8-Tetrachlorodibenzo-p-dioxin.  U.S.  Public 
Health  Service,  U.S.  Department  of  Health  and 
Human  Services,  Atlanta,  GA. 


^5  EPA.  1989.  Interim  Procedures  for  Estimating 
Risks  Associated  with  Exposure  to  Mixtures  of 
Chlorinated  Dibenzo-p-Oioxins  and  Furans  (CDDs 
and  CDFs)  and  1989  Update.  EPA/625/3-89/016. 
Risk  Assessment  Forum.  March. 

^*  Proposed  Rule.  "Addition  of  Dioxin  and 
Dioxin-Like  Compounds:  Modification  of 
Polychlorinated  Biphenyls  (PCBs)  Listing:  Toxic 
Chemical  Release  Reporting:  Community  Right-to- 
Know,"  62  FR  24887.  (May  7.  1997). 

2' Van  den  Berg,  et  al.  1998.  Toxic  Equivalency 
Factors  (TEFs)  for  PCBs,  PCDDs,  PCDFs  for  Humans 
and  Wildlife.  Environmental  Health  Perspectives, 
V.106,  n.l2,  pp.  775-792.  December. 
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the  I-TEFs  or  the  WHO-TEFs  has 
negligible  impact  to  the  overall  risk 
results.  The  Risk  Assessment  Technical 
Background  Document  for  the 
Chlorinated  Aliphatics  Listing 
Determination  provides  separate  risk 
results  for  each  of  the  dioxin  congeners 
detected  in  the  wastewaters  and  sludges 
evaluated. 

Table  III-6.  Toxicity  Equivalency 
Factors  (TEFs)  for  Dioxin  Com- 
pounds 


Compound 

I-TEF 

WHO- 
TEF 

2.3.7.8-TCDD  

1 

0.001 

0.1 

0.01 

0.001 

0.1 

0.5 

0.1 

0.01 

0.5 

0.05 

0.1 

0.1 

0.1 

0.01 

0.1 

0.1 

same 

15.3,4,5.7.8.9<X;DD  .... 

1,2.3,7.8.9-HxCDD 

1,2.3.4.6.7,8-HpCDO 

1,2,3,4.6.7.8.9<X;OF  .... 

1i.3.4.7,84t(CD0 

1,2,3.7.8-PeCDO 

0.0001 

same 

same 

0.0001 

same 

1 

2.3.7,8-TCDF 

same 

1,2.3,4.7.8.9-HpCDF  

2.3.4,7,8-F»eCDF  

same 
same 

1i.3,7.8-PeC0F  

same 

1,2.3.6,7,8-HxCOF  

1,2.3.6.7.8-HxCDO 

2.3.4,6.7,8-HxCDF  

1,2.3.4,6,7.8-HpCOF  

1,2.3,4,7,8-HxCDF  

1,2.3.7,8.9-HxCDF  

same 
same 
same 
same 
same 
same 

h.  What  Is  the  Uncertainty  in  the 
Human  Health  Risk  Results? 

EPA  typically  classifies  the  major 
areas  of  uncertainty  in  risk  assessments 
as  parameter  uncertainty,  scenario 
imcertainty,  and  model  uncertainty. 
This  section  identifies  the  primary 
sources  of  each  of  these  types  of 
uncertainty  in  the  chlorinated  aliphatics 
risk  assessment,  and  qualitatively 
describes  how  each  may  influence  the 
results  of  the  risk  assessment. 

Many  of  the  parameters  that  we  used 
to  quantify  contaminant  fate  and 
transport  and  contaminant  exposiue  and 
dose  either  were  not  measured  or  coiUd 
not  be  measured  precisely  and/or 
accurately.  Some  of  the  most  important 
and  sensitive  parameters  in  our  analyses 
include  those  that  describe  waste 
composition;  waste  management 
practices;  site  characteristics  (for 
example,  hydrogeological, 
topographical,  meteorological,  and  soils 
data);  the  physiologic  and  behavioral 
exposure  characteristics  of  the 
receptors;  the  physical,  chemical,  and 
biochemical  properties  of  the 
contaminants;  and  toxicological  effects. 
We  believe  that  the  primary  sources  of 
parameter  uncertainty  include  the 
following: 

•  The  risk  analyses  were  based  on  a 
limited  set  of  waste  sample  data.  It  is 
possible  that  these  data  do  not  represent  the 


true  distribution  of  contaminant 
concentrations  in  the  waste  categories 
evaluated,  resulting  in  either  an 
overestimation  or  underestimation  of  the 
actual  risk  to  receptors. 

•  EPA  obtained  little  site-specific 
information  regarding  waste  management 
units  for  the  chlorinated  aliphatics  industry, 
necessitating  that  we  make  a  number  of 
assumptions  regarding  waste  management  in 
off-site  landfills,  the  land  treatment  unit,  and 
wastewater  tanks.  Many  of  the  facilities 
reported  using  offsite  nonhazardous  landfills 
to  dispose  of  EDCA^CM  sludges.  We  assumed 
that  these  landfills  are  municipal  landfills, 
and  modeled  typical  municipal  landfills 
based  on  available  data.  Our  major 
assumptions  about  the  mimicipal  landfills 
that  have  the  effect  of  decreasing  our  risk 
estimates  are  that  the  landfills  have  daily 
covers  and  run-on/run-off  controls.  Our 
major  assumptions  about  the  muninipal 
landfills  that  have  the  effect  of  increasing  our 
risk  estimates  are  that  the  landfills  are  not 
lined  and  have  no  leachate  coUecticAi 
systems.  For  the  land  treatment  unit,  we 
assumed  that  no  run-on/run-off  controls  were 
present  to  mitigate  risk.  We  assumed  that  the 
industry's  wastewater  treatment  tanks  are 
uncovered  (which  increases  our  risk 
estimates),  are  aerated  (which  increases  our 
risk  estimates),  employ  biological  treatment 
techniques  (which  decreases  our  risk 
estimates),  have  structural  integrity  (which 
decreases  our  risk  estimates),  and  have  spill 
and  overflow  controls  (which  decreases  our 
risk  estimates). 

•  We  typically  used  regional  databases  to 
obtain  the  parameter  values  necessary  to 
model  contaminant  fate  and  transport. 
Because  the  data  that  we  used  are  not 
specific  to  the  facilities  at  which  the  acrtual 
wastes  are  managed,  the  data  represent  our 
best  estimates  of  actual  site  conditions.  Use 
of  these  databases  in  lieu  of  site-specific  data 
may  result  in  either  overestimates  or 
underestimates  of  risk. 

•  Sources  of  uncertainty  in  toxicological 
benchmarks  include  one  or  more  of  the 
following:  extrapolation  from  laboratory 
animal  data  to  humans,  variability  of 
response  within  the  human  population, 
extrapolation  of  responses  at  high 
experimental  doses  under  controlled 
conditions  to  low  doses  under  highly 
variable  environmental  conditions,  and 
adequacy  of  the  database  (number  of  studies 
available,  toxic  endpoints  evaluated, 
exposure  routes  evaluated,  sample  sizes, 
length  of  study,  etc.).  Toxicological 
benchmarks  are  designed  to  be  conservative 
(that  is,  overestimate  risk)  because  of  the 
uncertainties  and  challenges  associated  with 
condensing  toxicity  data  into  a  single 
quantitative  expression.  Therefore,  use  of  the 
current  toxicological  benchmarks  most  likely 
overestimated  risk  for  the  pathways 
evaluated. 

•  EPA  estimated  the  risk  of  developing 
cancer  from  the  estimated  lifetime  average 
daily  dose  and  the  slope  of  the  dose-response 
curve.  A  cancer  slope  factor  is  derived  from 
either  human  or  animal  data  and  is  taken  as 
the  upper  bound  on  the  slope  of  the  dose- 
response  curve  in  the  low-dose  region, 
generally  assumed  to  be  linear,  expressed  as 


a  lifetime  excess  cancer  risk  per  unit 
exposure.  However,  individuals  exposed  to 
carcinogens  in  the  first  few  years  of  life  may 
be  at  increased  risk  of  developing  cancer.  For 
this  reason,  EPA  recognizes  that  significant 
uncertainties  and  unknowns  exist  regarding 
the  estimation  of  lifetime  chancer  risks  in 
children.  We  also  note  that  the  analysis  of 
cancer  risks  in  children  has  not  been 
externally  peer  reviewed. 

We  expect  that  the  various  sources  of 
parameter  uncertainty  in  our  risk 
assessment  counterbalance  each  other, 
such  that  parameter  uncertainty  will  not 
result  in  a  significant  overall  increase  or 
decrease  in  risk.     • 

Scenario  uncertainty  results  fi-om  the 
assumptions  we  make  regarding  how 
receptors  become  exposed  to 
contaminants.  This  uncertainty  occurs 
because  of  the  difficulty  and  general 
impracticality  of  making  actual 
meastuements  of  a  receptor's  exposure. 
Exposure  modeling  relies  heavily  on 
default  assumptions  regarding 
population  activity  patterns,  mobility, 
dietary  habits,  body  weights,  and  other 
factors.  Because  the  risk  estimates 
presented  in  today's  notice  are  for 
hypothetical  chronic  exposures  and  kre 
designed  to  provide  a  realistic  range  of 
potential  receptor  exposure  scenarios, 
we  develop  predictions  of  long-term 
average  exposures  for  each  receptor. 
Although  it  is  possible  to  study  various 
populations  to  determine  their  exposure 
parameters  (for  example,  age-specific 
soil  ingestion  rates  or  intake  rates  for 
food)  or  to  assess  past  ex{>osures 
(epidemiological  studies)  or  current 
exposures,  risk  assessment  is  about 
prediction.  Therefore,  long-term 
exposure  monitoring  in  this  context  is 
infeasible.  The  double-high  end 
deterministic  approach  coupled  with 
the  probabilistic  approach  is  designed  to 
provide  reasonable  estimates  of 
potential  long-term  exposures  for 
various  receptors.  The  Exposure  Factors 
Handbook  provides  the  current  state-of- 
the-science  regarding  exposure 
modeling  and  assiunptions  and  was 
used  in  the  risk  assessment.  To  the 
extent  that  actual  exposiue  scenarios 
vary  from  the  assiunptions  we  used, 
risks  could  be  imderestimated  or 
overestimated.  Although  there  could  be 
individuals  living  near  a  waste  disposal 
site  who  have  higher  exposures  than 
those  presented,  it  is  more  likely  that 
actual  exposiues  for  most  of  these 
individuals  would  fall  within  the 
predicted  range,  and,  moreover,  would 
be  similar  to  those  predicted  for  the 
central  tendency  or  50th  percentile. 

Models  and  their  mathematical 
expressions  are  simplifications  of  reality 
that  are  used  to  approximate  real-world 
conditions  and  processes,  and  their 


Federal  Regjgter/ Vol.  64.  No.  164 /Wednesday,  August  25.  1999/Proposed  Rules  46499 


relation^]  lips.  Models  do  not  include  all 
parameters  or  equations  necessary  to 
express  t^jality  because  of  the  inherent 
complexi  ty  of  the  natiual  environment, 
and  the  Uck  of  sufficient  data  to 
describe|  the  natural  environment. 
ConseqUdntly,  models  are  based  on 
numerous  assumptions  and 
simplifications,  and  reflect  an 
incompll^e  understanding  of  natural 
process0^,  We  selected  the  models  used 
in  this  rm  assessment,  described  in 
Section  |p.D.l.d,  based  on  science, 
policy,  abd  professional  judgment.  We 
selected  itihe  wastewater  emissions 
model,  the  air  dispersion  and  deposition 
models,  the  indirect  exposure  equations, 
and  the  gh)undwater  model  because 
they  proMde  the  information  needed  for 
this  analjysis  and  because  we  generally 
consider^  ihem  to  be  state-of-the-science. 
Even  thdikgh  the  models  used  in  the  risk 
analysis  [are  used  widely  and  have  been 
accepted  Ifor  numerous  applications, 
they  each  retain  significant  sources  of 
uncertainty  that  as  a  whole-could  result 
in  eitheriin  overestimation  or 
underestimation  of  risk. 

One  of  the  sources  of  uncertainty  is 
our  assumption  that  vapor  emissions  of 
dioxins  Irtom  chlorinated  aliphatics 
wastewaters  and  wastewater  treatment 
sludges  dp  not  appreciably  sorb  to 
particulatje  matter  in  the  ambient  air  in 
approxiitijately  1.2  minutes,  the  average 
the  time  ji^quired  for  emissions  from  the 
waste  m^^agement  units  to  reach  a 
receptor  [located  300  meters  away  (our 
central  tendency  distance  to  receptor). 
Sorption!  ibf  dioxins  onto  particles  in  air 
would  remove  dioxins  from  the  vapor 
phase,  thereby  reducing  the  vapor-phase 
diffusion  bf  dioxins  into  plants.  As  a 
result,  om  calculated  dioxin 
concentr^ions  in  plants,  and  in  animals 
consumiiig  plants  (particularly  grasses), 
are  higheC  than  they  would  be  if  we 
assumed  I  l{hat  some  fraction  of  the  vapor 
phase  dioKin  irreversibly  partitions  onto 
particles  in  the  ambient  air.  However, 
given  the  uncertainties  regarding  rates 
of  dioxin  partitioning,  magnitude  of 
partitioning,  and  other  factors 
potentially  influencing  dioxin  sorption 
onto  particles  (such  as  temperatiu«, 
humidity,!  and  particle  size,  type  and 
density),  We  believe  our  assumption  that 
dioxins  remain  as  vapors  during  their 
transport  {rom  the  waste  management 
unit  sourtie  to  the  receptor  location  is 
appropriate.  Because  we  understand 
that  oiu  assumption  results  in  increased 
risk  estin^ates,  we  are  soliciting  public 
comment!  pn  this  issue.  We  also  charged 
peer  revi^Wers  with  providing  comment 
on  the  is4ike  during  the  peer  review 
process,  discussed  in  Section  III.D.3., 
below. 


2.  What  Are  the  Potential  Risks  to 
Ecological  Receptors? 

EPA  conducted  an  ecological  risk 
screening  analysis  for  the  tank  scenario 
for  chlorinated  aliphatics  wastewaters, 
the  land  treatment  unit  and  landfill 
waste  management  scenarios  for  EDC/ 
VCM  sludges,  and  for  the  landfill  waste 
management  scenario  for  methyl 
chloride  sludges.  The  purpose  of  this 
analysis  was  to  identify  whether  there  is 
potential  for  adverse  ecological  effects 
resulting  from  the  management  of 
chlorinated  aliphatics  wastewaters. 
EDC/VCM  sludges,  and  methyl  chloride 
sludges.  The  screening  analysis 
compares  the  modeled  media 
concentrations  to  protective  media 
concentrations  in  the  form  of  a  hazard 
quotient.  When  the  hazard  quotient 
exceeds  1 .  there  is  potential  for  adverse 
effects.  If  the  hazard  quotient  is  less 
than  1 .  we  do  not  expect  adverse  effects 
for  a  particular  ecological  receptor.  The 
amount  by  which  the  hazard  quotient 
exceeds  1  suggests  the  potential  for 
adverse  ecological  effects;  however,  the 
screening  results  do  not  demonstrate 
actual  ecological  effects,  nor  do  they 
indicate  whether  those  effects  will  have 
significant  implications  for  ecosystems 
and  their  components. 

For  the  screening  analysis,  EPA 
applied  a  methodology  designed  to 
evaluate  the  potential  for  adverse 
ecological  effects  for  selected  receptors 
in  generalized  terrestrial  and  fi^shwater 
aquatic  systems.  The  ecological  risk 
screening  analysis  focused  on  a  limited 
set  of  constituents  of  concern  that  were 
modeled  for  the  human  health  risk 
analysis.  For  the  selected  ecological 
receptors,  we  developed  protective 
contaminant  concentrations  in  soil, 
sediment,  and  surface  water  that  are 
based  on  conservative  assumptions 
regarding  exposure  pathways  and 
dietary  preferences.  The  analysis 
included  the  following  steps:  (1)  we 
developed  chemical  stressor 
concentration  limits  (CSCLs)  28;  (2)  we 
compared  the  CSCLs  to  exposiue  point 
concentrations  and  calculated  hazard 
quotients;  and  (3)  we  characterized  key 
uncertainties  and  their  impact  on 
hazard  quotients.  We  describe  the 
results  of  this  process  in  detail  in  the 
Risk  Assessment  Technical  Background 
Document  for  the  Chlorinated 
Aliphatics  Listing  Determination. 

Based  on  the  results  of  the  analysis, 
we  do  not  anticipate  significant  risk  for 
the  ecological  receptors  evaluated  under 
either  the  high  end  or  central  tendency 


2"  Chemical  stressor  concentration  limits  are  the 
containment  concentrations  in  environmental 
media  that  are  presumed  to  cause  de  minimis 
effects  to  ecological  receptors. 


chlorinated  aliphatic  wastewater  tank, 
EDC/VCM  landfill,  or  methyl  chloride 
landfill  scenarios.  However,  there  is 
indication  of  potential  significant  risk  to 
ecological  receptors  under  both  the  high 
end  and  central  tendency  EDC/VCM 
land  treatment  unit  scenarios.  These 
results  support  our  conclusions  for  the 
human  health  risk  analyses  for  EDC/ 
VCM  and  methyl  chloride  sludges,  that 
is,  that  there  are  risks  posed  by  the 
management  of  EDC/VCM  sludges  in 
land  treatment  units,  but  not  by  the 
management  of  EDC/VCM  sludges  or 
methyl  chloride  sludges  in  landfills. 
Although  we  did  not  explicitly  consider 
risks  to  threatened  or  endangered 
species,  the  CSCLs  are  protective  media 
concentratfons  based  on  Agency-wide 
standards  (e.g.,  Ambient  Water  Quality 
Criteria)  and  no  observed  adverse  effects 
levels.  The  protective  nature  of  the 
CSCLs  implies  some  degree  of 
protection  for  species  already 
considered  to  be  under  stress.  The 
ecological  risk  screening  results  are 
described  in  detail  in  the  Risk 
Assessment  Technical  Background 
Document  for  the  Chlorinated 
Aliphatics  Listing  Determination. 

3.  Did  EPA  Conduct  a  Peer  Review  of 
the  Risk  Assessment? 

The  Agency  has  submitted  the  risk 
assessment  to  three  independent  experts 
for  peer  review.  Their  comments  have 
been  received  and  are  in  the  docket  for 
today's  proposed  rule.  Due  to  the  time 
constraints  for  proposal  of  this  rule,  the 
Agency  has  not  yet  reviewed  and 
addressed  those  comments.  Both  the 
peer  review  comments  and  the  public 
comments  will  be  addressed  in  the  final 
rulemaking. 

E.  Waste-Specific- Usting  Determination 
Rationales 

This  section  presents  the  rationale  for 
today's  proposed  listing  determinations 
for  each  of  the  identified  categories  of 
wastewaters  and  wastewater  treatment 
sludges  from  the  chlorinated  aliphatic 
industry.  EPA  considered  the  listing 
criteria  set  out  in  40  CFR  261.11,  as 
incorporated  into  the  risk  assessments 
presented  in  Section  UI.D.  above,  as 
well  as  any  other  information  relevant 
to  the  criteria,  in  making  each  of  the 
listing  determinations  presented  in  this 
section.  The  criteria  provided  in  40  CFR 
261.11  include  eleven  factors  for 
determining  "substantial  present  or 
potential  hazard  to  hiunan  health  and 
the  environment."  As  previously 
discussed  at  the  beginning  of  Section 
ni.D..  nine  of  these  factors  relate  to  the 
risk  assessments  (constituent  toxicity, 
concentration,  waste  quantity,  migration 
potential,  persistence,  degradation 
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potential,  bioaccumulation  potential, 
plausible  mismanagement,  and  other 
regulatory  actions).  Damage  incidents 
(261.11(a)(3)(ix))  are  investigated,  and 
those  that  can  be  attributed  to  the 
wastes  being  evaluated  are  identified 
and  considCTed  in  our  evaluation. 

The  following  sections  presents  the 
rationale  for  eadi  of  the  proposed  listing 
determinations  for  wastes  generated  by 
the  chlorinated  aliphatics  industry.  Our 
rationale  includes  the  results  of  our 
consideration  of  each  of  the  factors 
listed  above,  the  results  of  our  risk 
assessment  and  other  factors  as  may  be 
appropriate. 

1.  Chlorinated  Aliphatics  Wastewaters 

a.  Wastewaters  From  the  Production  of 
Chlorinated  Aliphatics 

As  explained  previously  in  Section 
III.A.1.,  the  Agency  segregated 
wastewaters  from  the  chlorinated 
aliphatics  industry  into  two  waste 
groupings.  Based  upon  current  waste 
management  practices,  we  grouped  all 
chlorinated  aliphatic  wastewaters, 
except  fat  those  wastewaters  generated 
from  the  production  of  vinyl  chloride 
monomer  using  mercuric  diloride 
catalyst  in  an  acetylene-based  process, 
into  a  single  waste  category  for  the 
listing  determination  investigation.  We 
decided  to  study  these  wastewaters 
collectively  because  most  chlorinated 
aliphatic  manufacturers  commingle 
wastewaters  generated  by  individual 
processes  prior  to  treating  the 
wastewaters  in  a  common  wastewater 
treatment  system.  ^  In  addition,  many 
process  wastewaters  generated  from  the 
production  of  chlcmnated  aliphatic 
hydrocarbons  contain  similar 
constituents  of  concran. 

EPA  is  proposing  to  list  as  hazardous 
process  wastewaters  generated  from  the 
production  of  chlorinated  aliphatic 
hydrocarbons  (other  than  those 
wastewaters  generated  from  the 
production  of  vinyl  chloride  monomer 
using  mercuric  chloride  catalyst  in  an 
acetylene-based  process,  discussed  later 
in  Section  in.E.l.b  of  this  preamble). 
The  wastewaters  meet  the  criteria  set 
out  at  40  CFR  261.11(a)(3)  for  listing  a 
waste  as  hazardous  and  are  capable  of 
posing  a  substantial  present  or  potential 
hazard  to  human  health  or  the 
environment  when  mismanaged.  As 
already  described  in  the  risk  assessment 
results  in  Section  in.D.l.f.  of  this 
preamble,  we  identified  risks  of  concern 
associated  with  air  releases  of  dioxins 
from  wastewater  treatment  systems.  The 
results  of  our  risk  analysis,  which 


"See  Appendix  D  to  Listing  Background 
Document  for  the  Chlorinated  Aliphatic  Listing 
Determination. 


explicitly  considers  the  factors  listed  in 
40  CFR  261.11(a)(3)(i}-{x),  shows 
potential  risks  of  concern  for  the  farmer 
and  child  of  farmer  receptors,  where  the 
contaminants  of  concern  are  dioxins. 
The  risk  assessment  residts  were 
presented  previously  in  Table  HI-l  of 
Section  m.  D.l.f. 

i.  What  Information  Led  EPA  To 
Propose  To  List  as  Hazardous  Process 
Wastewaters  From  the  Production  of 
Chlorinated  Aliphatic  Hydrocarbons? 

Responses  to  the  1996  RCRA  Section 
3007  chlorinated  aliphatic  industry 
survey  indicated  that  approximately 
11.5  million  metric  tons  of  chlorinated 
aliphatic  wastewaters  are  generated 
annually.  Survey  responses  and  other 
publicly-available  information  also 
indicate  that  virtually  all  chlorinated 
aliphatic  manufacturers  treat  these 
wastewaters  in  on-site,  tank-based 
wastewater  treatment  systems  prior  to 
direct  discharge  of  these  wastewaters  in 
accordance  with  facility-specific  NPDES 
permits.  Other  wastewater  management 
practices  identified  include  discharge 
o£F-8ite  to  either  publicly-or  privately- 
owned  treatment  works  (POTW. 
PrOTW),  and  8t(»age  and  treatment  in 
tanks  prior  to  disposal  in  on-site 
underground  injection  weUs.  None  of 
the  faidlities  that  responded  to  the 
questionnaire  indicated  that  chlorinated 
^phatic  wastewaters  currently  are 
managed  in  surface  impoundments. 

The  Agency  evaluatmi  air  pathway 
(vapor  emissions)  risks  associated  with 
the  management  of  chlorinated 
aliphatics  in  wastewater  treatment 
taijcs.  Our  analysis  of  air  emissions 
from  the  treatment  of  wastewaters  was 
limited  to  an  evaluation  of  air  emissions 
from  tank-based  systems  because  the 
results  of  the  RCRA  Section  3007  survey 
showed  that  the  chlorinated  aliphatics 
industry  manages  wastewaters 
exclusively  in  tanks.  Surface 
impoundments  ciurently  are  not  being 
used  by  this  industry  for  the  treatment 
of  wastewaters,  and  based  upon  a 
review  of  industry  trends,  we  anticipate 
that  this  industry  will  not  use  siuface 
impoundments  in  the  future.  First,  all  of 
our  data  indicate  that  surface 
impoundments  are  no  longer  used  by 
the  chlorinated  aliphatics 
manufacturers.  In  the  1992  RCRA  3007 
survey  responses.  5  facilities  indicated 
they  were  using  surface  impoimdments 
in  the  treatment  of  wastewater.  In  the 
1997  RCRA  3007  survey  update,  only 
two  facilities  indicated  they  were  using 
surface  impoundments.  We  contacted 
the  five  facilities  to  confirm  whether  or 
not  surface  impoundments  were  being 
used,  and  learned  that  all  of  the 
impoundments  had  closed.  Second,  we 


do  not  beiyeve  it  is  likely  that 
established  tank-based  wastewater 
treatment  systems  would  be  abandoned 
for  surface  impotmdments-based    . 
systems,  given  that  chlorinated  aliphatic 
manufactiuers  have  made  the  decision 
to  convert  to  tank-based  systems  outside 
of  regulations  and  after  having 
considered  other  variables  (e.g.,  liability 
concerns)  and  weighing  all  risks  and 
benefits  of  tank-based  systems.  Further, 
impoundment-based  systems  are  land 
intensive  and  land  is  valuable, 
particularly  in  industrial  areas.  Once  a 
facility  has  reclaimed  land  previously 
used  for  surface  impoundments,  the 
facility  is  likely  to  tben  use  that  land  for 
higher  value  operations.  Therefore,  we 
did  not  view  surface  impoundments  as 
a  plausible  management  for  wastewaters 
within  this  industry. 

Given  that  wastewatws  are  managed 
in  aerated  biological  treatment  tanks, 
the  emissions  pathway  of  most  concern 
is  air  emissions.  Although  such  tanks 
often  are  open  and  may  facilitate  air 
releases,  wastewater  treatment  tanks  do 
restrict  or  eliminate  the  possibility  of 
releases  to  groundwater  via  leachkig. 
Tanks  used  to  store  and  treat 
wastewaters  generally  are  equipped 
with  overflow  and  spill  controls  and  are 
managed  in  compliance  Mrith  structural 
integrity  requirements  that  restrict  the 
physical  migration  of  wastes  from  the 
imit  into  the  surrounding  soil.  However, 
given  that  a  majority  of  the  tanks  used 
to  treat  chlorinated  aliphatic 
wastewaters  are  designed  to  allow  for 
aeration  of  the  wastewater,  these  units 
may  not  completely  control  releases  due 
to  vapor  emissions.  Therefore.  EPA 
determined  that  contaminant  transport 
via  air  releases  from  tank-based  systems 
was  the  most  logical  source  of  potential 
risk  from  managing  these  wastewaters. 

EPA  collected  41  samples  of 
chlorinated  aliphatic  wastewaters 
generated  at  15  facilities.  From  the 
samples  and  analytical  results  we 
selected  data  for  our  risk  analysis  that 
represent  wastewaters  at  the  point 
where  they  are  commingled  prior  to 
treatment.  Since  it  is  common  for 
wastewaters  to  be  combined  prior  to 
treatment  in  on-site  wastewater 
treatment  facilities,  these  commingled 
wastewaters  are  most  representative  of 
the  wastewaters  that  actually  are 
managed  in  tanks.  Further,  because  the 
RCRA  Section  3007  siuvey  responses 
indicated  that  some  facilities  may 
commingle  chlorinated  aliphatic 
process  wastewater  with  non- 
chlorinated  aliphatic  (e.g.,  petroleum 
refinery)  process  wastewater  prior  to 
treatment,  we  conducted  our  risk 
assessment  using  only  waste 
characterization  and  voliune  data 
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repieseidng  "dedicated"  wastewaters. 
We  use  J  data  from  diese  facilities  to 
ensure  i|iat  the  results  of  our  risk 
assessment  would  reflect  only  risks 
associaf0d  with  the  management  of 
chlorinated  aliphatic  wastewaters. 

We  a]ao  centered  our  analysis  on  an 
evaluatidn  of  chlorinated  aliphatic 
wastewuers  not  currently  defined  as 
hazardqiis  waste,  and  that  are  managed 
in  aerat^,  uncovered  biological 
treatmeiift  tanks.  While  not  every  facility 
current^  uses  biological  treatment,  this 
was  theitiredominant  practice  observed 
during  lidlity  site  visits  and  indicated 
in  the  RcRA  Section  3007  survey.  The 
risk  analysis  assumed  that  biological 
treatmet^  occurs  in  aerated,  imcovered 
tanks,  because  these  conditions  are 
typical  f(ir  biological  treatment  in  tanks 
and  weija  confirmed  to  be  occiuring  at 
some  cbilbrinated  aliphatic  facilities 
treating  non-hazardous,  dedicated 
chlorinated  aliphatic  wastewaters.  Also, 
because  aeration  increases  air 
emissio^,  this  scenario  is  expected  to 
residt  id  the  highest  risk  estimates 
(compailad  with  non-aerated  and/or 
coveredj^anks).  Based  upon  survey 
responsejinformation  and  follow  up 
inquiries  with  fecility  personnel, 
biologicel  treatment  in  uncovered, 
aerated  tanks  was  considered  to  be  a 
.  plausibly  management  scenario  for 
wastewaters  in  the  chlorinated 
aliphatic!  industry. 

The  ri^  associated  with  vapor  ■ 
emissioi^  of  dioxin,  as  presented 
previously  in  Table  III-l  in  Section 
ni.D.l.f.,  are  significant  for  two 
receptor$.  the  fanner  and  the  farmer's 
child,  and  for  one  exposure  route,  the 
consumption  of  beef  and  dairy  products. 
The  high-«nd  cancer  rislf^for  the  farmer 
is  2E-05  and  the  central  tendency  risk 
is  4E-07.  As  explained  previously,  this 
risk  is  attributed  to  a  local  fanner's 
ingestioA  of  dioxin  due  to  his 
consumption  of  fruits,  vegetables,  beef 
and  dairy  products,  all  of  which  are 
grown  ot  Iraised  in  an  agricultural  field 
located  near  a  wastewater  treatment  imit 
used  to  treat  chlorinated  aliphatic 
wastewajt^rs,  as  well  as  the  rarmer's 
inddentu  ingestion  of  soil  from  the 
amcultusal  field  (see  Section  in.D.l.c). 
llie  high-end  cancer  risk  for  the 
farmer's  c2uld  is  7E-06  and  the  central 
tendency  risk  is  3E-07.  EPA  also  ran  a 
Monte  Carlo  risk  assessment  on  the  air 
releases  ^m  these  tanks.  Probabilistic 
risk  assetonant  results  showed  a  risk  of 
lE-4  at  toe  95th  percentUi^fbr  the 
farmer,  aUd  for  the  child  of  farmer.  This 
confirms!  the  reasonableness  of  the 
detenninii^c  analysis  and  the  &ct  that 
regulation  Mrould  be  necessary  to  reduce 
the  risk  from  the  tank  emissions  to 
protect  tli0  farmers.  At  the  SOth 


percentile,  the  probabilistic  risk  was 
2E-7  for  the  fanner  and  the  child  of 
farmer.  -• 

As  described  in  Section  in.D.l.f.  of 
this  preamble,  the  high-end  parameters  . 
used  in  the  risk  assessment  for  dioxin 
emissions  from  wastewater  treatment 
tanks  were  waste  concentration  and 
exposure  duration.  These  results  are 
based  upon  a  concentration  of  dioxin  in 
wastewaters  associated  with  the  highest 
concentration  of  dioxin  we  found  for  the 
wastewater  samples  used  in  the 
analysis.  Further  discussion  of  the 
assumptions  and  parameters  used  in  the 
risk  assessment  is  provided  in  Section 
m.D.  of  this  preamble  and  in  the  Risk 
Assessment  Technical  Background 
Dociunent  for  the  Chlorinated 
Aliphatlcs  Listing  Delermiuation  that  is 
in  the  docket  for  today's  proposed  rule. 

Our  analyses  also  snowed  marginal 
risks  of  concern  for  the  farmer,  child  of 
farmer,  home  gardener,  adidt  and  child 
resident,  and  fisher,  from  direct 
inhalation  of  chloroform.  The  high-end 
cancer  risk  for  the  farmer  from  d^ect 
inhalation  of  chloroform  is  3E-06.  In 
addition,  the  high  end  cancer  risk  to  the 
child  of  farmer,  child  resident,  adult 
resident,  home  gardener,  and  the  fisher 
from  direct  inhalation  of  chloroform  is 
2E-06.  The  central  tendency  risk  from 
chloroform  inhalation  for  the  fanner, 
child  of  farmer,  child  resident,  home 
gardener,  fisher  and  adult  resident  is 
8E-e6. 

EPA  is  confident  that  the  constituents 
of  most  concern,  dioxins  and 
chloroform,  were  identified,  b  addition, 
we  are  confident  that  the  assumptions 
and  parameter  values  used  in  our  risk 
moiling  reflect  "high-end"  er 
"reasonuile  worse  case"  drcusastances. 
Risks  are  lualikely  to  be  significantly 
higher  than  shown  by  our  modeling 
results.  In  Section  m.D.l.h.  of  today's 
preamble,  we  describe  in  more  detail 
sources  of  potential  uncertainty  in  the 
risk  results  that  may  result  in  imder-  or 
over-estimations  of  risk. 

Based  on  an  analysis  of  the  risks 
associated  with  current  management 
practices,  EPA  is  proposing  to  list 
wastewaters  bom  the  production  of 
chlorinated  aliphatic  hydrocarbons  as 
hazardous  waste  (EPA  Hazardous  Waste 
Number  K173.)  EPA's  proposal  to  list 
this  waste  is  consistent  with  the 
guidance  the  Agency  has  used  for 
detomining  that  a  waste  is  hazardous 
(see  59  PR  66077),  i.e.,  the  risks 
associated  with  management  of 
wastewaters  in  aerated  biological 
treatment  tanks  due  to  vBpot  emissions 
of  dioxins  are  above  the  lE-5  listing 
benchnuucL  This  guidance  also  provides 
that  EPA  can  consider  additional  factors 
in  cases  where  risk  assessment  residts 


indicate  a  risk  level  of  between  lE-4 
and  lE-6,  as  is  the  case  here.  These 
additional  factors  include:  certainty  of 
waste  characterization;  certainty  in  risk 
assessment  methodology;  coverage  by 
other  regulatory  programs;  waste 
volume;  evidence  of  co-occiurence  of 
hazardous  constituents;  damage  cases 
showing  actual  impact  to  human  health 
or  the  environment;  and  presence  of 
toxicants  of  ui^own  or  unquantifiable 
risk. 

With  regard  to  certainty  of  waste 
characterization,  as  explained  in  Section 
m.D.,  the  Agency  collected  and 
analyzed  41  samples  of  wastewaters 
generated  from  the  production  of 
chlorinated  aliphatic  chemicals,  six  of 
which  were  collected  at  the  influent 
("headworks' )  of  the  wastewater 
treatment  system.  Given  that  we  used 
these  six  "dedicated"  samples  in  our 
risk  assessment,  we  are  certain  that  our 
analysis  evaluated  without  question  the 
risks  attributable  to  the  wastewaters  of 
concern. 

With  respect  to  certainty  in  risk 
assessment  methodology,  we  note  that 
there  is  discussion  of  uncertainty  in  the 
risk  assessment  methodology  in  section 
III.D.l.h.  of  today's  preamble.  As 
mentioned  in  that  section,  we  selected 
the  models  we  used  because  we 
generally  consider  them  to  be  state-of- 
the-science,  and  because  they  aie  used 
widely  and  have  been  accepted  for 
niuserous  applications.  However,  as 
mentioned,  they  each  retain  s^aificant 
sources  of  uncertainty  that  as  a  whole 
could  result  in  either  an  eveiestiBation 
or  underestimation  of  risk.  Should  the 
Agency  determine,  based  upon  pubUc 
comment  or  as  a  result  of  the  peer 
review  of  the  risk  assessBient 
methodology,  that  the  wastewater  risk 
assessment  has  overestisaated  the  risks 
such  that  a  decision  to  list  this  residual 
is  not  warranted,  the  Agency  may 
uhimately  decide  against  listing  this 
waste. 

We  considered  coverage  by  other 
regulatory  programs  in  making  our 
proposed  listing  determination  for 
chlorinated  aliphatic  wastewaters.  In 
fact,  as  discussed  further  below,  our 
decision  to  propose  to  list  these 
wastewaters  and  to  propose  technical 
standards  to  address  air  emissions  from 
treatoient  tanks  managing  these 
wastewaters,  is  directly  related  to  the 
fact  that  current  regulatory  programs  do 
not  appear  to  adequately  address  the 
t]^  of  air  releases  from  these  units  that 
showed  risk  in  our  analysis. 

Waste  volume  is  part  of  our  risk  level 
calculations.  As  explained  in  section 
in.D.,  risk  is  projected  based  on  the 
volume  of  waste  managed  under  each 
modeled  waste  management  scenario. 
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We  note  that  there  is  a  significant 
volume  of  chlorinated  aliphatic 
wastewater  generated  annually  (11.5 
million  metric  tons).  Oiu-  risk 
assessment  methodology  also  accounts 
for  the  co-occurrence  of  hazardous 
constituents  in  any  particular  waste. 
Section  ID.D.l.b.  discusses  the  number 
of  potential  constituents  of  potential 
concern  identified  in  each  wastestream. 
A  more  detailed  discussion  of  the 
constituents  of  potential  concern 
detected  in  each  wastestream  analyzed 
is  provided  in  the  Risk  Assessment 
Technical  Background  Document  for  the 
Chlorinated  Aliphatics  Listing 
Determination  for  this  rule,  which  is 
available  in  the  docket  for  today's  rule. 

With  regard  to  the  remaining  factor  in 
§  261.11(a)(3).  no  actual  damage 
incidents  have  been  observed 
(§  261.11(a)(3)(ix)).  However,  the  risk 
levels  indicated,  large  waste  volumes, 
certainty  of  waste  characterization  and 
risk  assessment,  coverage  by  other 
regulatory  programs,  and  accounting  for 
co-occvurence  of  constituents  in  the 
waste,  outweigh  the  lack  of  observed 
damages.  This  is  because  the  potential 
risks  associated  with  this  wastestream 
would  be  long  term.  Such  risks  are  very 
difficult  to  directly  attribute  to  any 
particvdar  cause  and  can  result  even  in 
the  absence  of  observable  releases.  Our 
failure  to  observe  damages  incidents 
does  not  mean  they  have  not  occiuxed 
or  that  risks  are  not  being  imposed  upon 
surrounding  populations.  RCRA  is 
designed  to  be  a  prospectively- 
protective  statute  and  the  Agency  need 
not  wait  for  actual  damages  to  be 
observed. 

As  discussed  previously,  the  risk 
assessment  addresses  nine  of  the  listing 
criteria  in  40  CFR  261.11.  EPA  believes 
the  risks  resulting  from  our  analysis 
represent  plausible  management  of 
these  wastes  (§  261.11(a)(3)(vii))  using 
reasonable  assumptions  for  treatment  of 
wastewaters  in  tanks.  In  addition,  the 
risk  analysis  was  developed  using  actual 
analytic^  data.  However,  the  Agency 
still  recognizes  that  sources  of 
uncertainty  could  be  contributing  to  an 
overestimation  of  risk.  The  Agency 
points  out  that  risk  modeling  results 
show  risks  at  significant  levels  only  in 
cases  where  sensitive  input  parameters 
are  assumed  to  represent  hi^-end 
circumstances. 

Finally,  the  Agency  did  not  model 
wastewaters  that  are  already  defined  as 
hazardous  wastes  (i.e..  wastes  mixed 
with  or  derived-from  other  existing 
listed  wastes,  or  exhibiting  a 
characteristic  of  hazardous  waste), 
because  we  assume  these  wastes  are 
already,  and  will  continue  to  be. 
properly  handled  as  hazardous.  On-site 


injection  of  wastewaters  to  a  permitted 
UIC  well  also  was  not  modeled. 
Although  information  obtained  from  the 
RCRA  Section  3007  questionnaire  and 
other  publicly  available  information 
indicate  that  some  chlorinated  aliphatic 
manufacturing  facilities  manage 
wastewaters  via  underground  injection, 
the  majority  of  these  wastewaters 
ciurently  are  managed  as  hazardous 
wastes  and  injected  into  Class  I 
permitted  hazardous  waste  UIC  wells  in 
accordance  with  approved  no-migration 
petitions.  Only  one  facility  manages 
chlorinated  aliphatic  wastewaters  as 
non-hazardous  waste  and  injects  the 
wastewaters  in  a  permitted  UIC  well. 
Although  we  have  proposed  to  list 
this  wastestream.  we  recognize  that  our 
estimates  of  the  risks  associated'with 
this  wastestream  are  within  the  range  in 
which  the  Agency  has  stated  it  may 
consider  other  factors  in  deciding 
whether  to  list  a  waste.  EPA  invites 
comment  as  to  whether  there  are  other 
factors  EPA  should  consider  that  would 
further  support  a  final  decision  to  list 
this  waste  or  that  would  support  a 
conclusion  that  EPA  should  not  list  this 
waste.  EPA  has,  for  example,  asked  for 
comment  earlier  in  section  D.l.f.ii. 
regarding  whether  to  consider 
population  risk. 

ii.  What  is  the  Scope  of  Today's 
Proposed  Listing  Determination  for 
Chlorinated  Aliphatic  Wastewaters? 

The  scope  of  today's  proposed  listing 
includes  ^1  wastewaters  generated  by 
chlorinated  aliphatic  production 
processes,  except  for  wastewaters 
generated  hora  the  production  of  vinyl 
chloride  monomer  using  mercuric 
chloride  catalyst  in  an  acetylene-based 
process  (VCM-A  process).  These 
wastewaters  were  evaluated  separately 
(see  section  III.E.l.b.).  The  listing 
description  for  chlorinated  aliphatic 
wastewaters  is  as  follows: 

K173    Wastewaters  from  the  production  of 
chlorinated  aliphatic  hydrocarbons, 
except  wastewaters  generated  from  the 
production  of  vinyl  chloride  monomer 
using  mercuric  chloride  catalyst  in  an 
acetylene-based  process.  This  listing 
includes  wastewaters  from  the 
production  of  chlorinated  aliphatic 
hydrocarbons  having  carbon  chain 
lengths  ranging  from  one  to  and 
including  five,  with  varjang  amounts 
and  positions  of  chlorine  substitution. 

iii.  What  Is  the  Proposed  Regulatory 
Status  of  Sludges  Derived  From  the 
Treatment  of  Wastewaters  Covered  by 
the  Proposed  Listing  Determination? 

The  Agency  is  proposing  to  amend 
the  ciurent  RCRA  regulations  so  that 
wastewater  treatment  sludges  generated 
from  the  treatment  of  wastewaters 


proposed  to  be  listed  as  hazardous 
waste  K173  will  not  be  classified  as 
hazardous  waste  as  a  result  of  the 
"derived-from"  rule  (40  CFR 
261.3(c)(2)(i)).  The  proposed 
amendment  to  the  derived  from  rule 
will  exempt  sludges  derived  from  the 
processing  or  management  of  proposed 
K173,  as  long  as  the  wastes  would  not 
otherwise  be  defined  as  hazardous 
waste,  absent  the  proposed  K173  listing. 
As  presented  elsewhere  in  today's 
proposed  rule,  EPA  has  studied 
wastewater  treatment  sludges  from  the 
chlorinated  aliphatics  industry  and 
made  independent  hazardous  waste 
listing  determinations  for  several 
categories  of  sludges.  These 
independent  evaluations  of  the  potential 
risks  associated  with  wastewater 
treatment  sludges  derived  from  today's 
proposed  K173  wastewaters  supercede 
any  presumed  risk  imparted  by 
application  of  the  derived-from  rule  in 
this  instance.  These  risk  evaluations 
logically  should  take  precedent  over  the 
application  of  the  derived-from  rule, 
which  presumes  risk  absent  any 
information  on  toxicity  of  the  treatment 
residual.  The  Agency  points  out, 
however,  that  sludges  and  other 
residuals  generated  as  a  result  of 
managing  chlorinated  aliphatic 
wastewaters  that  carry  waste  codes 
other  than  K173.  and  residuals  that 
otherwise  are  listed  hazardous  wastes 
(or  exhibit  a  characteristic  of  hazardous 
waste)  remain  hazardous  wastes. 

EPA  is  today  proposing  to  add  a  new 
paragraph  (E)  to  the  derived-from 
regulations  at  40  CFR  261.3(c)(2)(ii)  to 
make  clear  that  wastewater  treatment 
sludges  derived-from  treating  K173 
wastewaters  will  not  be  hazardous 
waste  via  the  derived-from  rule. 

iv.  What  Comments  Is  EPA  Specifically 
Requesting  on  the  Proposed  Listing  of 
Chlorinated  Aliphatic  Wastewaters? 

The  Agency  requests  comments  on 
the  proposed  listing  of  wastewaters  from 
the  production  of  chlorinated  aliphatic 
hydrocarbons,  specifically,  how  would 
specific  areas  of  potential  uncertainty 
justify  a  decision  to  list  or  not  list  these 
wastewaters  as  hazardous. 

V.  How  Does  the  Agency  Propose  To 
Address  the  Risks  Associated  With 
Chlorinated  Aliphatic  Wastewaters 
Affected  by  the  Proposed  Listing? 

Owners  and  operators  of  wastewater 
treatment  unijg,  as  defined  in  40  CFR 
260.10,  are  not  required  to  obtain  a 
RCRA  permit  or  comply  with  the 
management  standards  of  40  CFR  Parts 
264  (permitted  facilities)  and  265 
(interim  status  facilities)  when 
managing  hazardous  wastes  in  such 
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units  (40  CFR  264.1(g)(6)  and 
265.1(c)()Lb)).  Section  260.10  defines  a 
wastewater  treatment  unit  as  a  device 
which  (l)  is  a  part  of  a  wastewater 
treatment  [facility  that  is  subject  to 
regulation  under  §  402  or  §  307(b)  of  the 
Clean  Water  Act;  (2)  receives  and  treats 
or  stores  an  influent  wastewater  that  is 
a  hazardijius  waste,  generates  and 
accumuUtes  a  wastewater  treatment 
sludge  that  is  a  hazardous  waste,  or 
treats  or  stores  a  wastewater  treatment 
sludge  tfai^t  is  a  hazardous  waste;  and  (3) 
meets  th^  definition  of  a  tank  or  tank 
system.  ' 

The  results  of  the  Agency's  risk 
assessment  for  chlorinated  aliphatic 
wastewaters  shows  significant  risks  due 
to  air  emissions  of  dioxins  from 
imcoveren  and  aerated  biological 
treatment  nanks.  The  Agency's  proposed 
listing  deOermination  for  these 
wastewaters  alone  will  not  address  the 
risk  pathway  of  concern,  due  to  the 
regulatory!  exemption  for  wastewater 
treatment  (units.  To  address  the  risks 
associated  with  the  management  of 
proposed  kl  73  chlorinated  aliphatic 
wastewaters,  the  Agency  is  proposing  to 
require  th^t  wastewater  treatment  units 
used  to  ttdat  chlorinated  aliphatic 
wastewat0rs  comply  with  specific 
requiremJEpts  in  40  CFR  Parts  264  and 
265,  subi>^  CC  (Air  Emission 
Standard^!  for  Tanks,  Surface 
Impoundkjients,  and  Containers).  The 
Agency'sj  objective  is  to  require  air 
emission  (pontrols  for  wastewater 
treatment  tanks  managing  these 
wastewaters  to  prevent  the  release  of 
dioxin  vapor  emissions  to  the 
environni^nt.  These  proposed 
requirempbts  would  be  enforceable 
requiremtmts  of  RCRA  subtitle  C. 

By  this{  limited  proposal  to  change  the 
exemptiofQ  for  wastewater  treatment 
tanks  that  |are  used  t»  treat  chlorinated 
aliphatic  wastewaters,  which  is  based 
only  on  at  fisk  assessment  of  certain 
kinds  of  ij^nks  used  to  treat  these 
specific  wastewaters,  EPA  is  not 
reopening  any  other  aspect  of  the 
wastewatJEp-  treatment  unit  exemption. 

What  Typ$  of  Requirements  is  EPA 
Proposing,  To  Prevent  Air  Releases  From 
These  Ta^s? 

EPA  col^sidered  simply  requiring  that 
I  the  tanks  !be  "covered"  to  prevent  air 
releases  of  dioxins  £rom  K173 
wastewaters.  However,  it  became 
apparent  that  such  a  simplified 
approach  might  not  provide  adequate 
guidance  to  the  regulated  community  on 
how  to  eniure  they  are  complying  with 
this  type  of  performance  standard.  The 
Agency  djatOTmined  that  the  existing 
requirements  for  controlling  air 
I  emissions  Ifrom  hazardous  waste  tanks, 


in  subpart  CC  of  40  CFR  Parts  264  and 
265,  could  be  used  with  some 
modifications  to  meet  the  goal  of 
controlling  air  emissions  from  tanks 
managing  proposed  K173  wastewaters. 

Currently,  tne  40  CFR  264/265 
subpart  CC  requirements  address 
volatile  organic  (VO)  emissions  from 
hazardous  waste  managed  in  tanks, 
surface  impoimdments,  and  containers. 
Therefore,  many  of  the  provisions  in 
subpart  CC  (e.g.,  the  VO  concentration 
threshold  of  500  parts  per  million  by 
weight  for  determining  applicability  of 
the  Subpart  CC  requirements)  are  not 
appropriate  for  dioxin  emissions. 
However,  other  provisions  (namely,  the 
technical  standards  for  covering  tanks 
and  controlling  emissions  in  Sections 
264.1084  and  265.1085)  are  appropriate 
for  controlling  air  emissions  from 
wastewater  treatment  tanks  managing 
Kl  73  wastewaters.  Therefore,  EPA  is 
proposing  to  amend  the  subpart  CC 
requirements  (described  in  more  detail 
below)  so  that  specific  technical 
standards  already  in  subpart  CC  for  tank 
emissions  apply  to  tanks  managing 
K173  wastewaters.  (The  Agency  notes 
that  the  standards  being  proposed  today, 
if  finalized,  will  apply  irrespective  of 
the  VCK]  content  of  the  wastewater.)  We 
also  recognize  that  dioxin  levels  vary 
among  generators,  and  thus  are 
proposing  a  trigger  level  for  dioxins 
below  which  compliance  with  subpart 
CC  is  not  required.  This  is  because  our 
analytical  data  indicate  that  there  is  a 
range  of  dioxin  levels  in  the  chlorinated 
aliphatic  wastewaters.^^  In  particular, 
two  samples  contained  TCDD  TEQ 
levels  that  were  four  orders  of 
magnitude  lower  than  both  the 
maximmn  and  average  TCDD  TEQ 
concentrations. 

How  Did  EPA  Develop  the  2,3,7, 8-TCDD 
TEQ  Limit  for  Wastewaters? 

EPA's  first  step  in  establishing  a 
concentration  limit  for  dioxins  was  to 
determine  whether  we  should  set  the 
limit  as  a  2,3,7,8-TCDD  TEQ  (TCDD 
TEQ)  concentration,  or  as  a  set  of 
individual  limits  for  each  of  the  specific 
dioxin  congeners.  We  decided  to  set  the 
limit  as  a  2,3,7.8  TCDD  TEQ 
concentration.  In  making  this  decision, 
we  considered  the  analytical  results 
from  the  six  dedicated  chlorinated 
aliphatics  headworks  wastewater 
samples  collected  during  the  record 
sampling  eifort  (see  Section  III.D.l.b.). 
We  determined  that  wastewaters  from 
the  production  of  chlorinated  aliphatic 
chemicals  do  not  carry  a  distinct 


•    ^°  See  Appendix  B  of  "Listing  Background 
Document  for  the  Chlorinated  Aliphatics  Listing 
Extermination." 


congener  "fingerprint,"  that  is,  certain 
congeners  are  not  consistently  more 
prevalent  in  samples  of  chlorinated 
aliphatics  wastewaters  than  other 
congeners.  Because  the  congener 
composition  of  chlorinated  aliphatic 
wastewaters  is  not  consistent  or  distinct, 
setting  limits  on  a  congener-specific 
basis  likely  would  be  overly-restrictive 
for  some  facilities.  Specifically,  the  limit 
set  for  a  given  congener  would  need  to 
be  protective  in  cases  where  a  nimiber 
of  different  congeners  contribute  to  the 
wastewater's  dioxin  toxicity  or  risk 
(thereby  requiring  that  lower  limits  be 
set  for  each  congener  to  ensure  that  the 
combined  emissions  of  each  congener 
would  not  generate  imacceptable  risk). 
Such  limits  might  be  overly  restrictive 
for  those  wastewaters  with  a  dioxin 
composition  that  is  dominated  by  a 
much  smaller  number  of  congeners. 
Moreover,  setting  the  dioxin  limit  as  a 
TCDD  TEq|^  consistent  with  the 
approach  A^^iave  taken  with  other 
regulations,  such  as  the  Water  Quality 
Guidance  for  the  Great  Lakes  System,  40 
CFTl  Part  132.  Appendix  F. 

After  considering  options  for  setting 
the  TCDD  TEQ  limit,  we  chose  to  base 
the  TCDD  TEQ  limit  on  the  lowest 
TCDD  TEQ  concentration  measured  in  a 
dedicated  wastewater  sample  for  which 
a  high  end  deterministic  risk  estimate  is 
1x10"  ^.  This  concentration  is  0.6  ng/ 
L,  calculated  using  the  TEFs  developed 
by  theWorld  Health  Organization;  and 
corresponding  to  the  TCDD  TEQ 
concentration  for  EPA's  sample  no.  PL- 
02.  (The  TCDD  TEQ  concentration  based 
on  the  I-TEFs  is  0.7  ng/L.  See  section 
in.D.l.g.ii.  for  an  explanation  of  the 
TEFs).  The  high  end  deterministic  risk 
estimate  was  based  on  the  evaluation  of 
a  farmer  scenario  (see  section  UI.D.l.f.) 
in  which  the  exposure  duration  of  the 
farmer  was  set  at  its  high  end  value, 
48.3  years.  For  the  purpose  of 
estabhshing  the  TCDD  TEQ  limit,  we 
did  not  set  any  additional  values  at  high 
end.  We  used  the  "single  high  end" 
approach  to  accoimt  for  sources  of 
uncertainty  in  the  risk  analysis  and  ova 
imderstanding  that  not  all  of  the 
underlying  assumptions  of  the  analysis 
may  be  relevant  to  any  one  chlorinated 
aliphatics  fecility.  For  example,  not  all 
facilities  may  operate  the  type  of  aerated 
biological  treatment  tank  that  was 
modeled,  grazing  of  cattle  may  not  occur 
in  the  vicinity  of  all  facilities  on  the 
centerline  of  the  contaminant  pliune 
(the  farmer's  risk  primarily  is  due  to  the 
ingestion  of  contaminated  beef  and 
dairy  products).  For  reference,  the  adult 
resident's  "single  high  end"  risk  is  1  x 
10-'  when  the  wastewater  concentration 
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is  0.6  ng/L  (based  on  meteorologica] 
location  as  a  high  end  parameter). 

The  1x10"'  risk  result  for  the  farmer 
is  based  on  predicted  long-term  average 
exposures  assuming  a  wastewater  TCDD 
TEQ  concentration  of  0.6  ng/L,  as  well 
as  certain  other  enviroiunental  and 
exposure  factors.  This  means  that  over 
the  long  term,  the  receptor  is  protected 
at  the  1  X 10  ~  ^  level  when,  on  average, 
the  TCDD  TEQ  concentration  in  the 
wastewater  is  0.6  ng/L.  That  is,  it  is 
implicit  in  the  analysis  that  even  if  there 
are  excursions  of  the  wastewater  TCDD 
TEQ  concentration  above  0.6  ng/L,  an 
individual  is  still  protected  at  tiie  1  x 
10  ~ '  risk  level  if  on  average  the 
wastewater  TCDD  TEQ  concentration  is 
0.6  ng/L.  Today  EPA  is  proposing  to  set 
the  TCDD  TEQ  limit  for  wastewaters  at 
1  ng/L.  Setting  the  limit  at  1  ng/L 
accounts  for  the  fact  that  we  believe 
facilities  who  comply  with  the 
requirement  that  the  TCDD  TEQ 
concentrations  of  their  wastewaters  not 
exceed  1  ng/L  will  on  average  maintain 
wastewater  TCDD  TEQ  concentrations 
of  approximately  0.6  ng/L  or  below. 
EPA  is  proposing  that  wastewater 
treatment  tanks  managing  proposed 
K173  wastewaters,  where  the  TCDD 
TEQ  concentration  in  the  wastewater  is 
greater  than  or  equal  to  1  ng/L,  comply 
with  specific  air  emission  control 
regulations,  as  described  in  more  detail 
below. 

It  is  important  to  note  that  the  1  ng/ 
L  trigger  level  described  here  for 
implementing  the  proposed  tank  cover 
requirement  is  not  a  concentration 
below  which  the  wastewater  does  not 
meet  the  K173  listing.  This  proposed 
listing  follows  what  can  be  described  as 
the  traditional  approach  EPA  has  taken 
for  hazardous  waste  listings  (i.e.,  if  a 
particular  fedlity's  waste  meets  the 
listing  description,  it  is  listed  regardless 
of  the  concentration  of  constituents  or 
waste  management  practice  employed). 
While  we  are  proposing  to  list 
wastewaters  following  this  traditional 
approach,  today's  rule  does  establish  a 
concentration  level  for  wastewaters  that 
reflect  the  Agency's  concern  for  dioxin 
managed  in  tanks  within  this  industry. 
.  We  seek  comment  on  the  alternative  of 
using  this  level  as  criteria  for  the  listing 
itself.  The  Agency  could  finalize  a 
concentration  based  listing  based  on  the 
1  ng/L  trigger  level  instead  of  the 
traditional  listing  proposed  today.  The 
Agency  also  seeks  comment  on  whether 
this  concentration-based  listing 
approach  should  be  implemented  in  the 
same  manner  as  is  described  in  this 
notice  (i.e.,  where  the  1  ng/L 
concentration  is  a  trigger  for  requiring 
tank  covers),  or  alternatively,  whether  it 
would  be  more  appropriate  to  apply  the 


implementation  approaches  described 
in  the  July  23, 1999  rulemaking  for  the 
dyes  and  pigments  industry  (placed  in 
the  docket  for  today's  rulemaking  for 
convenience). 

How  Will  These  Air  Emission  Controls 
Be  Implemented? 

As  described  below,  we  are  proposing 
that  generators  of  K173  who  manage 
these  wastes  in  tanks  comply  with 
certain  air  emission  control 
requirements,  including  covering  their 
tanks,  unless  the  results  of  testing  the 
wastewater  influent  to  the  tank  indicate 
that  the  dioxin  concentrations  are  below 
the  1  ng/L  trigger  level.  Our  proposed 
approach  consists  of  the  following 
elements: 

•  Each  wastewater  treatment  tank 
managing  K173  that  is  not  compliant  with  40 
CFR  sections  264.1084/265.1085  of  subpart 
CC  must  be  assessed  to  determine  whether 
dioxin  levels  in  the  influent  to  the  tank 
exceed  the  trigger  level. 

•  For  the  purposes  of  this  listing,  the 
headworks  of  the  wastewater  treatment 
system  is  assumed  to  be  at  a  location  directly 
after  steam  stripping.  If  a  facility  does  not 
utilize  steam  stripping,  the  wastewater 
treatment  system  headworks  is  assumed  to  be 
the  first  taiik  in  which  wastewaters  are 
combined,  accumulated  or  treated  after 
leaving  the  chlorinated  aliphatics  production 
process. 

•  Tanks  tliat  are  fully  compliant  with 
sections  264.1084/265.1085  of  40  CFR 
subpart  CC  would  not  be  subject  to  waste 
analysis,  record  keeping  and  notification 
requirements  proposed  in  today's  rule  to  be 
added  to  40  CFR  265.1080(f)(lH5). 
described  below. 

•  Once  the  facility  has  established  that 
TCDD  TEQ  levels  do  not  exceed  the  trigger 
level  for  a  specific  tank,  the  facility  can 
assume  that  the  TCDD  TEQ  levels  for  all 
downstream  tanks  also  are  below  the  trigger 
level. 

•  The  facility  must  develop  a  waste 
analysis  plan  prior  to  sampling  and  analysis 
to  ensure  that  the  measurements  are 
sufficiently  sensitive,  accurate  and  precise  to 
demonstrate  compliance,  as  described  further 
below.  We  suggest  that  the  waste  analysis 
plan  be  developed  in  accordance  with 
Agency  guidance.^' 

•  The  initial  assessment  must  be 
conducted  by  the  effective  date  of  the  rule. 


^'  Chapter  Nine  of  "Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical  Methods"  (SW- 
846)  addresses  the  development  and 
implementation  of  a  scientiScally  credible  sampling 
plan.  Chapter  One  of  SW-846  describes  the  basic 
elements  to  l>e  included  in  a  Quality  Assurance 
Project  Plan  (QAPP).  as  well  as  information 
describing  basic  quality  assurance  (QA)  and  quality 
control  (QC)  procedures.  Chapter  Two  of  SW-a46 
aids  the  analyst  in  choosing  the  appropriate 
methods  for  samples,  based  upon  sample  matrix 
and  the  analytes  to  l>e  determined.  Other 
appropriate  sources  may  also  be  used,  including 
those  issued  by  recognized  national  voluntary 
standards  setting  organizations,  e.g..  ASTM,  etc..     • 
bttp://www.epa.gov/ncepihom/Catalag/EPASW- 
846.3.4A.htmI 


If  the  trigger  level  is  exceeded,  compliance 
with  the  applicable  sections  of  40  CFR  264/ 
265  subpart  CC  must  be  accomplished  within 
one  year  of  the  effective  date.  Alternatively, 
the  facility  may  implement  process  changes 
to  reduce  the  TCDD  TEQ  level  below  the 
trigger  level,  and  refieat  the  initial  assessment 
to  demonstrate  that  levels  are  now  below  the 
trigger  level,  within  the  same  one  year  time 
frame. 

•  If  it  is  determined  that  the  TCDD  TEQ 
concentration  measured  during  the  initial 
assessment  is  below  the  trigger  level,  re- 
assessment would  be  required  (1)  as  a  result 
of  any  process  changes  that  would  impact 
dioxin  wastewater  levels,  and  (2)  annually. 

•  If  the  trigger  level  is  not  exceeded,  the 
facility  must  submit  a  one-time  notification 
and  certification. 

•  The  facility  must  maintain  records  on 
site. 

Sampling  and  Analysis 

hi  designing  the  sampling  program, 
the  facility  must  consider  any  expected 
fluctuations  in  concentrations  over  time. 
The  sample  design  should  be  described 
in  the  waste  analysis  plan,  which  must 
be  retained  in  the  fecility's  files.  The 
sample  design  must  be  adequate  to 
determine  that  the  level  of  TCDD  TEQ 
in  the  wastewater  is  above  or  below  the 
1  ng/L  at  a  95  percent  upper  confidence 
limit  aroimd  the  mean.  This  approach  is 
being  used  in  the  comparable  fuels  final 
rule  (June  19, 1998;  63  FR  33782).  See 
also  Guidance  for  Data  Quality 
Assessment — Practical  Methods  for  Data 
Analysis,  EPA  QA/G-9,  January  1998, 
EPA/600/R-96/084.  Under  this 
approach,  EPA  is  not  specifying  a 
specific  number  of  samples,  because  the 
number  of  samples  required  to 
demonstrate  that  the  wastewater  dioxin 
concentration  is  below  1  ng/L  at  the  95 
percent  upper  confidence  limit  depends 
on  how  close  the  actual  concentration  is 
to  the  regulatory  limit  and  on  the 
variability  of  the  waste.  EPA  is 
proposing  that  the  samples  used  to 
demonstrate  compliance  be  grab 
samples  collected  within  a  time  period 
that  will  accurately  accotmt  for 
potential  variability  in  the  wastestream, 
including  potential  variabilities 
associated  with  batch  and  continuous 
processes.  If  properly  stored,  the 
holding  time  for  unprocessed  aqueous 
samples  of  dioxins/fiu-ans  (whidi  can  be| 
fotmd  in  the  Sample  Collection, 
Handling  and  Preservation  section  of 
Method  8290)  allows  for  multiple 
samples  to  be  collected  and  be  available  { 
should  additional  analysis  be  required 
to  achieve  the  data  qusdity  objective  of 
determining  compliance  with  the  1  ng/ 
L  limit  at  a  95%  upper  confidence  limit 
around  the  mean. 

EPA  also  is  proposing  an  alternative 
sample  design  criteria.  The  alternative 
approach  is  to  set  a  maximum 
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quantitatijqn  value  as  an  alternative  to 
the  use  of  the  95%  upper  confidence 
limit  around  the  mean.  Under  this 
approach,  the  Agency  is  proposing  that 
the  analytical  quantitation  limits  should 
be  sufficient  to  calculate  a  mesuiinghil 
TCDD  TEQ  for  comparison  to  the  1 
ng/L  trigger  level.  Our  experience  with 
this  matrix  is  that  quantitation  at  or 
below  0.03  ng/L  should  be  routinely 
achievabli^,  therefore  we  are  proposing 
that  the  sheeted  analytical  method 
achieve  a  precision  of  at  least  30  percent 
relative  sUndard  deviation  at  a 
calibratio([^  level  of  0.05  ng/L  and  a 
I  recovery  W  greater  than  or  equal  to  70 
percent 'ifwe  note  that  if  isotope- 
dilution  methods  are  used,  recovery  is 
not  an  is$Ue,  since  this  method  is  self- 
correcting  for  recovery.)  Under  this 
I  approach.  EPA  is  specifying  that  a 
minimuni  of  foin  grab  samples  be 
collected  within  a  24-hour  time  period. 
The  Agency  notes  that  although  we  are 
I  considerij^g  setting  a  lower  cjdibration 
standard  ifor  the  measurement  method 
as  an  altekiiative  to  the  95  percent  upper 
confidence  limit  around  the  mean 
I  standard,  the  regidatory  language 
included  with  today's  proposal  reflects 
only  the  preferred  option. 

GenenKors  may  not  use  process 
knowledge  to  determine  whether  or  not 
I  the  1  ng/L  TCDD  TEQ  trigger  level  has 
been  exceeded  for  the  first  tanks  in'the 
wastewater  treatment  system  where 
constituQilt  concentrations  are  likely  to 
be  highest  However,  once  the  facifity 
has  estafaiUshed  that  the  trigger  level  is 
not  exceeded  in  the  influent  to  a  given 
I  tank,  the  iacility  may  use  process 
knowledg^  to  determine  that  dioxin 
levels  in  rM^astewaters  managed  in 
subsequ^t  downstream  tanks  also  will 
not  exceed  the  trigger  level. 

We  are  proposing  that  the  generator 
maintain  documentation  of  the:  (1) 
I  detailed  standard  operating  procedures 
(SOPs)  for  the  sampling  and  analysis 
I  protocol}  Ithat  were  employed;  (2) 
sensitiviij  and  bias  of  the  measurement 
process;  IS)  precision  of  the  analytical 
I  results  fgi  each  batch  of  waste  tested; 
and  (4)  analytical  results. 

It  is  the  responsibility  of  the  generator 
to  enstue  that  the  sampling  and  analysis 
is  luibiaaed,  precise,  and  representative 
I  of  the  tailk  influent.  To  show  that  a  tank 
is  not  supiect  to  the  specific  Subpart  CC 
requiren^^nts  applicable  to  K173 


'-■^  Recent!  Recovery  is  from  an  EPA  Memoranduni 
from  Barnes  Johnson.  Director  of  the  Economics. 
Methods,  and  Risk  Assessment  Division,  to  James 
Berlow,  Di^^tor  of  the  Hazardous  Waste 
MinimizatiiDD  and  Management  Division,  regarding 
the  Office  of  Solid  Waste's  (OSW)  standing  poUcy 
on  the  Appropriate  Selection  and  Performance  of 
Analytical  Methods  for  Waste  Matrices  Considered 
to  be  "Diffittilt-to-Analyze,"  January  31,  1996. 


wastewaters,  a  generator  must 
demonstrate  that:  (1)  the  maximiun 
TCDD  TEQ  in  the  tank  influent  does  not 
exceed  the  1  ng/L  trigger  level;  and  (2) 
the  analysis  could  have  detected  the 
presence  of  the  CDD/CDF  congeners  at 
or  below  the  trigger  level. 

We  are  not  requiring  the  use  of  SW- 
846  methods  to  comply  with  these 
requirements.  We  are  proposing  to  allow 
the  use  of  alternative  methods  to  those 
included  in  SW-846,  so  long  as  the 
selected  methods  meet  the  following 
performance  based  criteria. 

The  Agency  will  consider  the  analysis 
adequate  to  demonstrate  that  the  trigger 
level  of  1  ng/L  is  not  exceeded  if  an 
analysis  in  which  TCDD  (as  a  surrogate 
for  all  of  the  CDD/CDF  congeners) 
spiked  at  the  trigger  level  indicates  that 
the  analyte  is  present  at  that  level 
within  analytical  method  performance 
limits  (e.g.,  sensitivity,  bias  and 
precision).  To  determine  the 
performance  limits  for  a  method,  EPA 
recommends  following  the  quality 
control  (QC)  guidance  provided  in 
Chapters  One  and  Two  of  SW-846,  and 
the  additional  QC  guidance  provided  in 
Method  8290. 

vi.  What  Comments  Is  EPA  Specifically 
Requesting  on  the  Proposed  Approach 
for  Controlling  Dioxin  Air  Emissions? 

The  Agency  requests  comment  on  the 
proposal  to  add  air  emission  control 
requirements  for  tanks  used  to  manage 
chlorinated  aliphatic  wastewaters.  In 
addition,  the  Agency  requests  comment 
on  whether  the  technical  standards  in 
264.1084/265.1085  will  address  the 
risks  associated  with  vapor  emissions 
from  these  imits.  EPA  requests  comment 
on  the  proposed  1  ng/L  TCDD  TEQ 
concentration  limit  in  wastewater  that 
triggers  application  of  the  air  emission 
control  requirements,  and  on  the  testing 
and  reconUceeping  requirements  for 
implementing  this  standard. 
Specifically.  EPA  is  requesting  comment 
on  comparing  the  regtilatory  limit  to  a 
sample  mean  at  the  95%  upper 
confidence  limit,  versus  a  maximiun 
sample  value  with  the  sensitivity  (as 
demonstrated  by  the  lower  calibration 
standard),  precision,  and  recovery 
(imless  using  the  isotope-dilution 
method)  described  in  today's  proposal. 

In  addition,  we  request  comment  on 
whether  or  not  there  are  other  types  of 
standards  and/or  other  factors  the 
Agency  should  consider  in  setting 
standards  for  wastewater  treatment 
imits  used  to  manage  chlorinated 
aliphatic  wastewaters.  The  Agency  is 
not  reconsidering  or  requesting 
comment  on  the  wastewater  treatment 
unit  exemption  and  does  not  intend  to 


respond  to  any  comments  submitted 
regarding  the  exemption. 

b.  How  Is  EPA  Proposing  to  Regulate 
VCM-A  Wastewaters? 

EPA  is  proposing  not  to  Ust  as 
hazardous  wastewaters  generated  from 
the  production  of  VCM  using  mercuric 
chloride  catalyst  in  an  acet\'lene-based 
process.  This  wastestream  already  is 
defined  as  hazardous  waste  due  to  the 
fact  that  it  exhibits  the  toxicity 
characteristic. 

i.  What  Information  Led  EPA  To 
.Propose  Not  to  List  as  Hazardous 
Wastewaters  From  the  VCM-A  Process? 

EPA  knows  of  only  one  facility  in  the 
United  States  that  operates  an  acetylene- 
based  VCM  production  process,  which 
uses  mercuric  chloride  catalysts  in  the 
production  of  VCM.  The  management  of 
spent  mercinic  chloride  catalyst  used  in 
the  VCM-A  production  process  results 
in  the  generation  of  a  wastewater 
containing  mercuric  chloride,  as  well  as 
vinyl  chloride.  The  wastewater 
treatment  system  is  operated  in  a  batch 
process  fashion  in  tanks,  and  is 
designed  to  convert  the  merctuic 
chloride  present  in  the  process 
wastewaters  to  an  much  less  soluble 
merctuic  sulfide.  The  merctuic  sulfide 
is  precipitated  diuring  the  treatment 
process,  dewatered,  and  collected  few 
ofi-site  disposal.  The  remaining 
wastewaters  are  discharged  directly 
imder  an  NPDES  permit.  Due  to  the  fact 
that  this  wastewater  is  managed  in  a 
single,  dedicated  wastewater  treatment 
system  associated  with  a  unique 
▼production  process,  and  the  presence  of 
mercury  in  relatively  high 
concentrations  (which  is  not  foimd  in 
other  chlorinated  aliphatic 
wastewaters),  the  Agency  decided  to 
consider  this  wastestream  separately  in 
oiu  investigation  of  the  wastes 
generated  by  the  chlorinated  aliphatic 
hydrocarbons  manufactiuing  industry. 
According  to  the  RCRA  Section  3007 
survey  response,  the  facility  generates 
and  discharges  approximately  22,200 
metric  tons  (5.86  million  gallons)  of 
wastewater  from  the  VCM-A  process 
each  year.  The  identified  constituents  of 
concern  in  this  wastestream  include 
merciuy  and  vinyl  chloride.  In  addition, 
dioxins  are  present  in  these 
wastewaters.  EPA  analyzed  one  sample 
of  this  wastewater  in  1996  in  support  of 
this  listing  determination.  The 
analytical  results  showed  the 
wastewaters  contained  8.60  mg/L 
mercmy,  and  0.680  mg/L  vinyl  chloride. 
The  analytical  results  for  the  split 
sample  taken  by  the  facility  were  6.78 
mg/L  merciuy,  and  1.38  mg/L  vinyl 
chloride.  The  results  exceed  the  toxicity 
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characteristic  regulatory  levels  of  0.2 
mg/L  for  mercury  and  0.2  mg/L  for  vinyl 
chloride.  Dioxins  also  were  detected  in 
the  VCM-A  wastewaters,  however,  the 
concentration  was  several  orders  of 
magnitude  lower  than  levels  foimd  in 
other  wastewaters  generated  from  other 
chlorinated  aliphatic  manufacturing 
processes  (i.e.,  0.0022  ng/L  TEQ/TCDD). 
Based  upon  EPA's  one  record  sample, 
this  wastestream  already  is  identified  as 
a  hazardous  waste  due  to  the  facX  that 
the  waste  exhibits  the  toxicity 
characteristic  (TC).  The  constituents  of 
significant  concern  in  the  VCM-A 
wastewaters  (i.e.,  mercury  and  vinyl 
chloride)  already  are  regulated  under 
the  TC,  therefore,  the  TC  adequately 
defines  this  wastestream  as  hazardous. 
Further,  the  fedlity's  dedicated 
wastewater  Irtwlment  system  was 
designed-and  optimized  expressly  for 
the  removal  of  mercury  from  mercuric 
chloride  catalysts  to  comply  with  the 
Clean  Water  Act.  In  addition,  given  the 
£act  that  EPA's  record  sample  was  over 
40  times  above  the  TC  limit  for  mercury, 
it  is  highly  probable  that  these 
wasetwaters  routinely  contain  levels  of 
mercury  which  cause  this  wastestream 
to  be  defined  as  characteristically 
hazardous  waste.  As  mentioned 
previously,  the  criteria  in  40  CFR  261.11 
(a)(3)  for  evaluating  whether  or  not  a 
solid  waste  is  a  hazardous  waste 
provide  that  EPA  should  consider  how 
the  waste  (and  potential  risk)  is  affected 
by  other  regulatory  programs  (i.e., 
261.11(a)(3)(x)).  hi  toe  case  of  the  VCM- 
A  wastewaters,  EPA  notes  that  our 
decision  to  propose  not  to  list  this 
wastewater  as  hazardous  is  based  in 
large  part  on  the  fact  that  the  waste 
already  is  defined  as  a  hazardous  waste 
because  it  exhibits  the  toxicity 
characteristic.  We  have,  accordingly, 
determined  that  there  is  no  regulatory 
benefit  in  listing  this  wastewater  as 
hazardous,  particularly  when 
considering  that  the  volume  of  *' 

wastewater  generated  by  the  single 
facility  using  the  acetylene-based  VCM 
production  process  is  relatively  small 
(22,200  metric  tons  annually)  compared 
to  the  voliunes  of  wastewaters  generated 
in  other  chlorinated  aliphatic 
wastewater  treatment  systems  (11.5 
million  metric  tons  annually). 

In  addition,  any  risks  associated  with 
the  management  and  disposal  (i.e., 
direct  discharge)  of  the  wastewaters  are 
addressed  by  other  environmental 
regulations.  With  respect  to  the 
discharge  of  the  wastewater,  the  facility 
treats  and  discharges  the  wastewater  in 
compliance  with  die  conditions  of  a 
NPDES  permit.  Regarding  any  air 
emissions  of  vinyl  chloride  from  these 
wastewaters,  vinyl  chloride  is  a 


hazardous  air  pollutant,  therefore  the 
facility  is  subject  to  the  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  requirements 
specific  to  vinyl  chloride  emissions  (40 
CFR  Section  61.65),  as  well  as  the 
Hazardous  Organic  NESHAP  for  the 
synthetic  and  organic  chemical 
manufactiuing  industry  sector  (40  CFR 
Part  63,  subpart  G)  (59  FR  19468,  April 
22, 1994).  For  these  reasons,  the  Agency 
is  proposing  not  to  list  VCM-A 
wastewaters  as  hazardous  waste. 

Sludges  generated  by  the  wastewater 
treatment  process  are  disposed  of  in  an 
off-site  hazardous  waste  (subtitle  C) 
landfill.  EPA  conducted  a  separate 
investigation  of  these  sludges.  The 
results  of  this  investigation  and  our 
listing  detenuiuatiun  for  the  VCM-A 
wastewater  treatment  sludges  are 
summarized  in  section  III.E.3.  further 
below. 

2.  EDC/VCM  Wastewater  Treatanent 
Sludges 

a.  How  Is  EPA  Proposing  To  Regulate 
EDC/VCM  Wastewater  Treatment 
Sludges? 

EPA  is  proposing  to  list  as  hazardous 
sludges  generated  from  treating 
wastewaters  associated  with  the 
manufacture  of  ethylene  dichloride 
[EDC)  and  vinyl  chloride  monomer 
(VCM).  This  wastestream  meets  the 
criteria  set  out  at  40  CFR  261.11(a)(3)  for 
listing  a  waste  as  hazardous  and  is 
capable  of  posing  a  substantial  present 
or  potential  hazard  to  human  health  or 
the  environment  when  managed  in  land 
treatment  units.  The  Agency  identified 
risks  of  concern  associated  with  one 
management  practice,  on-site  land 
treatment.  In  our  risk  assessment  of 
these  wastes,  the  exposed  individuals  of 
concern  were  the  farmer,  child  of 
farmer,  and  the  fisher  receptors.  The 
contaminants  of  concern  are  dioxin  and 
arsenic. 

As  discussed  in  section  III.D.l  above, 
our  analyses  identified  health  risks  from 
the  land  treatinent  of  the  EDC/VCM 
wastewater  treatment  sludges  due  to 
airborne  releases  and  subsequent 
deposition  and  food  chain 
contamination  from  dioxin.  Surface 
erosion  due  to  runoff  also  contributes  to 
risk  from  dioxin.  Marginal  risks  from 
arsenic  were  identified  for  the  land 
treatment  unit  groundwater  ingestion 
exposure  pathway.  We  also  modeled  a 
landfill  management  scenario;  oiu  risk 
assessment  showed  no  significant  risk 
bom  dioxin,  and  only  marginal  risk 
from  arsenic  associated  with  the 
groundwater  pathway. 


b.  What  Information  Led  EPA  To 
Propose  To  List  as  Hazardous  EDC/VCM 
Wastewater  Treatment  Sludges? 

The  results  of  the  RCRA  Section  3007 
chlorinated  aliphatic  industry  survey 
show  that  approximately  104,606  metric 
tons  of  wastewater  treatment  sludge  is 
generated  irom  the  treatment  of 
wastewaters  at  chlorinated  aliphatic 
plants  that  manufacture  VCM  and/or 
EDC.  One  facility  accounts  for  74 
percent  of  the  total  volume  of 
wastewater  treatment  sludge 
generated.  33  Of  the  total  volume  of 
wastewater  treatment  sludges  generated 
at  plants  manufricturing  EDC/VCM  and 
identified  through  the  survey,  6,757 
metric  tons  (6  percent)  ciurently  are 
already  defined  as  hazardous  waste. 

EDC/VCM  wastewater  treatment 
sludges  are  generated  at  12  facilities. 
The  Agency  notes  that  these  sludges  are 
not  always  generated  from  treating 
wastewaters  produced  exclusively  frx>m 
EDC  and/or  VCM  manufacturing 
processes.  Rather,  sludges  are 
sometimes  generated  in  wastewater 
treatment  systems  that  treat  wastewatera 
frtim  manufocturing  processes 
producing  a  variety  of  chlorinated 
aliphatic  and  non-chlorinated  aliphatic 
products.  Wastewaters  from  multiple 
processes  are  combined  prior  to 
wastewater  treatment.  The  Agency 
points  out  that  the  listing  determination 
proposed  today  for  EDC/VCM 
wastewater  treatment  sludges  affects  the 
total  quantity  of  the  sludges  generated 
by  a  wastewater  treatment  system  that 
accepts  influent  bom  any  process 
manufacturing  EDC  and/or  VCM.  EPA 
has  made  this  clear  by  including  sludges 
from  commingled  EDC/VCM  wastewater 
and  other  wastewater  within  the  scope 
of  the  listing,  although  EPA  believes  this 
would  have  been  the  correct 
interpretation  of  the  listing  even  absent 
the  clarifying  language. 

The  management  scenarios  selected 
for  risk  assessment  were  chosen  based 
upon  the  waste  management  practices 
known  to  be  practiced  by  the 
chlorinated  aliphatic  industry  for  non- 
hazardous  sludges.  Based  on  survey 
results,  these  practices  are: 

•  On-site  land  treatment  (one 
facility), 

•  On-site  disposal  in  a  non-hazardous 
landfill  (two  focilities), 

•  On-site  co-disposal  in  a  hazardous 
waste  landfill  (one  facility),  and 

•  Off-site  disposal  in  a  subtitie  D 
landfill  (7  facilities). 

As  explained  earlier,  EPA  modeled 
risks  from  two  management  scenarios. 
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on-hazardous 


istewaters  at  this 
mfacturing  of 


an  o£f-sit^  aon-hazardous  municipal 
I  landfill,  sOkd  a  land  treatment  unit.  The 
management  practices  of  most  concern 
(landfills  land  land  treatment)  were 
assessed  ^pr  this  waste.  Other  non- 
hazardoukl  waste  management  practices 
currently!^  not  used  by  industry  and 
would  nolt:  serve  as  an  appropriate  basis 
for  listing  the  waste  as  hazardous.  In  the 
case  of  th^  management  practices 
employee  |by  this  industry,  we  are 
confident  (hat  the  risk  estimates  from 
modeling!  kn  off-site  non-hazardous 
waste  lani4fill  scenario  also  are 
representative  of  the  potential  risks 
associated  with  the  management  of 
EDC/VCh4  wastewater  treatment  sludges 
in  on-site  landfills.  This  is  because 
informatibn  provided  in  facility 
response^  »n  the  RCRA  Sectinn  3007 
question^^  indicate  that  EDC/VCM 
wastewa^  treatment  sludges  are  co- 
disposed  With  other  industrial  non- 
hazardous  wastes  in  on-site  landfills, 
therefore  these  imits  can  be  treated  as 
off-site  landfills  (that  receive  a  variety  of 
wastestreams)  rather  than  as  monofills 
(that  receive  only  one  type  of  waste) 
with  rega^  to  the  risk  modeling 
approadbj  Employed. 

Land  treatment.  The  Agency's  risk 
assessment  of  EDC/VCM  wastewater 
treatment  sludge  showed  risks  of 
concern  ftir  the  land  treatment 
management  scenario.  The  contaminant 
of  greateati  concern  is  dioxin.  The 
exposure  routes  of  concern  are  airborne 
releases  and  surface  erosion  from  nmoff 
which  result  in  contamination  of  food 
products  :^om  nearby  agricultiual 
operations.  The  sludges  present  a 
hazard  d<ie  to  the  fact  that  land 
treatment  units  are  not  covered  and  due 
to  the  po^^ntial  absence  of  runoff 
controls.  Iland  treatment  results  in  a 
high-end  Qancer  risk  for  the  farmer  of 
2E-4  and  a  central  tendency  risk  of  4E- 
6.  EPA  al^  performed  a  Monte  Carlo 
analysis,  land  the  results  showed  a  risk 
for  the  fariner  of  lE-4  at  the  90th 
percentil0i  and  7E-6  at  the  50th 
percentile  The  high-end  deterministic 
risk  falls  HVithin  the  risk  range  for  which 
there  is  a  presumption  for  listing  the 
waste  as  fajazardous,  consistent  with 
guidance  the  Agency  has  used  for 
determining  that  a  waste  is  hazardous 
(see  59  F|<  at  66077),  i.e.,  the  risks 
associated  with  management  of  EDC/ 
VCM  sludge  in  a  land  treatment  unit  are 
IE— 4  or  higher,  and  well  above  the  lE- 
5  listing  benchmark.  The  probabilistic 
results  confirm  that  the  high-end 
deterministic  risk  (2E-4)  is  above  the 
90th  percentile  result  {lE-4).  The  1992 
guidance  (memorandum  from  the  then 
Deputy  Administrator  F.  Henry  Habicht 
"Guidanit^  on  Risk  Characterization  for 


Risk  Managers  and  Risk  Assessors") 
states  that  "[t]he  high  end'  of  the  risk 
distribution  [generally  the  area  of 
concern  for  risk  managers]  is 
conceptually  above  the  90th  percentile 
of  the  actual  (either  measined  or 
estimated)  distribution.  This  conceptual 
range  is  not  meant  to  precisely  define 
the  limits  of  this  descriptor,  but  should 
be  used  by  the  assessor  as  a  target  range 
for  characterizing  'high-end  risk'." 
Therefore,  a  high-end  estimate  that  falls 
within  the  range  (above  the  90th 
percentile  but  still  realistically  on  the 
distribution)  is  a  reasonable  basis  for  a 
decision.  Therefore,  EDC/VCM  sludges 
managed  in  a  land  treatment  imit  pose 
risks  Oiat  support  a  proposed  listing 
determination  for  these  wastes. 

As  discussed  previously,  the  risk 
assessment  addresses  nine  of  the  listing 
criteria  in  40  CFR  261.11.  EPA  believes 
the  risks  resulting  from  our  analysis 
represent  plausible  management  of 
EDC/VCM  sludges  (261.11(a)(3)(vu)) 
using  reasonable  assumptions  for 
management  in  land  treatment  units.  In 
addition,  the  risk  analysis  was 
developed  using  actual  analytical  data. 

Of  lesser  concern,  but  still  within  our 
discretionary  risk  range,  are  the 
potential  health  effects  associated  with 
arsenic  in  EDC/VCM  wastewater 
treatment  sludges  that  are  managed  in 
land  treatment  units.  We  foimd  that 
arsenic  presents  some  risk  bom 
potential  releases  to  groundwater  from 
the  land  treatment  luiit.  For  the  arsenic 
groundwater  pathway,  land  treatment 
resiUts  in  a  high-end  cancer  risk  of  lE- 
05  and  a  central  tendency  risk  of  8E-07. 
However,  the  predicted  time  period  for 
the  peak  arsenic  concentration  to  reach 
a  receptor  well  is  1,500  years.  In 
addition,  our  modeled  leachate 
concentrations  for  arsenic  result  in 
predicted  receptor  well  concentrations 
of  0.5  ppb  (high  end)  and  0.2  ppb 
(central  tendency).  By  comparison,  the 
average  background  concentration  of 
arsenic  in  rain  derived  from  terrestrial 
air  masses  is  0.46  ppb.**  Therefore,  EPA 
does  not  believe  that  the  risk  from 
arsenic  in  this  waste  is  significant,  as 
discussed  below. 

Even  though  the  high-end  cancer  risk 
frt)m  arsenic  is  within  the  general  action 
level  risk  range  (i.e.,  lE-04  to  lE-06), 
the  central  tendency  risk  falls  outside 
this  range.  Another  factor  that  the 
Agency  considered  when  evaluating  the 
potential  risks  from  arsenic  in  this 
wastestream  is  the  significant  period  of 


*•  Andreae,  M.0. 1980.  Arsenic  in  Rain  and  the 
Atmospheric  Mass  Balance  of  Arsenic.  Journal  of 
Geophysical  Research,  v. 85,  pp.  4512-4518,  as  cited 
in  Welch.  A.H..  M.S.  Lico,  and  J.L.  Hughes.  1988. 
Arsenic  in  Ground  Water  of  the  Western  United 
States.  Ground  Water,  v. 26.  n.3,  pp.  333-347. 


time  it  is  predicted  to  take  for  the 
concentration  of  arsenic  in  a  receptor 
well  to  reach  the  peak  concentration 
level  (i.e.,  1,500  years).  Given  these 
factors,  the  Agency  concludes  that  the 
risk  posed  from  potential  releases  of 
arsenic  in  this  wastestream  when 
managed  in  land  treatment  units  is 
marginal,  and  in  itself  does  not  warrant 
listing  the  waste  as  hazardous.  The 
Agency  therefore  is  proposing  to  list 
EDC/VCM  wastewater  treatment  sludges 
based  solely  on  the  presence  of  dioxin 
and  the  potential  risk  associated  with 
dioxin  when  this  waste  is  managed  in 
land  treatment  imits.  As  outlined  in  the 
preamble  to  the  Agency's  proposed 
listing  determination  for  wastes 
generated  by  the  Dyes  and  Pigments 
Industry,  listing  determinations  for 
wastestreams  for  which  risks  are 
calculated  to  be  lE-04  or  higher  are 
considered  to  pose  a  substantial  present 
or  potential  hazard  to  human  health  and 
the  enviroiunent  and  are  Usted  as 
hazardous. 

Landfill.  The  Agency's  risk 
assessment  showed  no  significant  risks 
associated  vvrith  dioxin,  and  only 
marginal  risk  associated  with  potential 
groundwater  releases  of  arsenic  in  the 
off-site  landfiU  scenario.  The  risk 
assessment  showed  a  high-end  cancer 
risk  bom.  arsenic  of  3E-05  and  a  central 
tendency  risk  of  9E-07.  However,  these 
risks  levels  are  associated  with  a  peak 
arsenic  concentration  in  a  receptor  well 
that  is  predicted  to  occur  only  after  a 
period  of  8,800  years.  Predicted  high 
end  arsenic  concentration  at  a  receptor 
well  is  1 .4  ppb  and  the  central  tendency 
arsenic  concentration  in  a  receptor  well 
is  0.2  ppb.  This  level  of  arsenic 
contamination  is  very  close  to  average 
background  exposiue  levels  for  arsenic. 
As  mentioned  above,  the  ciurent 
average  background  concentration  of 
arsenic  in  rain  derived  from  terrestrial 
air  masses  is  0.46  ppb.  Average 
backgroimd  exposure  to  inorganic 
arsenic  is  14  ug/day  from  food,  and  5  to 
7  ug/L  from  water.  EPA's  modeling 
results  indicate  that  the  disposal  of 
EDC/VCM  sludge  in  an  unlined  landfill 
could  (over  a  period  of  8,800  years) 
increase  the  concentration  of  arsenic  in 
groundwater  in  a  downgradient  well 
(102  meters  bom  the  landfill)  by  only 
1.4  ug/L  and  would  add  approximately 
2  ug/day  of  arsenic  to  the  average  daily 
exposure  level  (about  20  ug/day)  for  the 
highly  exposed  individual.  Actual 
potential  level  of  risk  would  be  lower 
than  those  predicted  by  our  modeling 
efforts,  if  the  sludges  are  disposed  in 
lined  landfills. 

Given  that  the  Agency's  risk 
assessment  indicates  potential  risk 
within  our  discretionary  range 
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assoaated  with  a  peak  arsenic 
concentration  in  a  receptor  well  that  is 
predicted  to  occur  only  after  a  period  of 
8,800  jrears,  and  given  the  absence  of 
significant  risk  firom  any  other 
constituents  of  concern,  EPA  concludes 
that  EDC/VCM  wastewater  treatment 
sludges  do  not  pose  a  significant  risk 
when  managed  in  landfills. 

Based  upon  the  Agency's  findings  that 
EDC/VCM  wastewater  treatment  sludges 
pose  significant  risks  when  managed  in 
land  treatment  units  but  pose  no 
significant  risks  when  managed  in 
landfills,  the  Agency  is  proposing  a 
"contingent  management  listing"  for 
this  waste.  EPA  is  proposing  to  list  EDC/ 
VCM  wastewater  treatment  sludges  as 
hazardous,  unless  the  sludges  are 
managed  in  landfills.  Again,  the  Agency 
is  proposing  this  listing  determination 
based  upon  the  fact  that  our  risk 
assessment  results  for  the  land 
treatment  unit  scenario  indicate  a  level 
of  risk  of  2E-04,  well  above  the  lE-5 
risk  level  the  Agency  uses  as  guidance 
in  making  listing  determinations. 

c.  Why  Is  EPA  Proposing  a  Contingent 
Management  Approach  as  Most 
Appropriate  for  EDC/VCM  Wastewater 
Treatment  Sludges? 

The  Agency's  analysis  of  the  risks 
associated  with  EDC/VCM  wastewater 
treatment  sludges  shows  that  one  of  the 
current  waste  management  practices 
(land  treatment)  results  in  significant 
risk  while  the  other  primary 
management  practice  (disposal  in 
subtitle  D  landfill)  shows  little  risk. 
Therefore,  the  Agency  is  proposing  to 
list  EDC/VCM  wastewater  treatment 
sludges  as  EPA  Hazardous  Waste 
Number  K174,  unless  the  sludges  are 
managed  in  a  subtitle  C  or  subtitle  D 
landfill.  The  Agency  believes  that 
allowing  the  waste  to  continue  to  be 
managed  under  a  low  risk  management 
scenario  (i.e.,  subtitle  D  landfilling) 
outside  of  the  subtitle  C  system  achieves 
protection  of  human  health  and  the 
environment,  and  that  little  additional 
benefit  would  be  gained  by  requiring 
that  all  EDC/VCM  wastewater  treatment 
sludges  be  managed  in  accordance  with 
RCRA  subtitle  C  management  standards. 
Given  the  Agency's  finding  that  no 
significant  risks  are  posed  from 
managing  EDC/VCM  wastewater 
treatment  sludges  in  a  landfill,  the 
Agency  sees  no  reason  to  include 
sludges  managed  in  this  maimer  in  the 
scope  of  the  hazardous  waste  listing. 
Additionally  (and  after  consideration  of 
the  predicted  risk  differential  between 
land  treatment  and  landfilling),  because 
only  one  facility  identified  in  the  RCRA 
Section  3007  Survey  employs  land 
treatment  for  these  wastes,  this  practice 


is  somewhat  anomalous  compared  with 
land  disposal.  It  does  not  make  sense  to 
apply  a  traditional  listing  approach  (i.e., 
list  all  wastes  regardless  of  management 
practice)  based  upon  a  practice 
occurring  at  one  facility,  especially  if  a 
more  tailored  listing  can  prevent  this 
risk. 

A  contingent  management  listing 
approach  is  within  EPA's  statutory 
authority.  See  Military  Toxics  Project  v. 
EPA.  146  F.3d  948  (D.C.  Cir.  1998).  The 
Agency  believes  that  making  a  listing 
determination  that  is  tailored  to  specific 
waste  management  practices  is 
particularly  appropriate  under  these 
circumstances,  where  the  management 
practices  identified  are  clear  and  very 
easily  distinguished  (such  as  the 
difference  between  land  treatment  and 
land  disposal),  and  the  differences  in 
risk  presented  by  these  practices  are 
clearly  defined.  In  the  case  of  EDC/VCM 
wastewater  treatment  sludges,  EPA 
believes  that  an  opportunity  exists  to 
establish  a  conditional  management 
listing  for  these  sludges  that  will  reduce 
the  risks  associated  with  unsafe  waste 
management  practices,  while  not 
imposing  significant  incremental  costs 
upon  generators  managing  the  wastes  in 
a  manner  that  does  not  pose  significant 
risk.  While  disposal  of  EDC/VCM 
wastewater  treatment  sludges  in  land 
treatment  units  is  projected  to  pose 
significant  risks,  the  disposal  of  these 
sludges  in  landfills  does  not  result  in 
significant  risks.  This  arises  because  the 
constituent  of  most  concern,  dioxin/ 
TCDD,  is  relatively  immobile  in 
groimdwater.  However,  risks  from  this 
constituent  can  be  significant  if  the 
waste  is  managed  in  a  manner  that  does 
not  control  for  airborne  releases  or 
surface  erosion  from  nmoff,  both  of 
which  are  better  controlled  at  landfills. 
Therefore,  EPA  believes  a  contingent 
management  listing  for  this  waste  is  a 
preferable  and  permissible  alternative  to 
simply  listing  all  EDC/VCM  wastewater 
treatment  sludges  as  hazardous  wastes. 

The  Agency's  proposed  listing 
description  for  EDC/VCM  wastewater 
treatment  sludges  that  will  define  this 


waste  as  liazardous  imless  the  waste  is 
managed  in  a  landfill  is  as  follows: 

K174    Wastewater  treatment  sludges  from 
the  production  of  ethylene  dichloride  or 
vinyl  chloride  monomer,  unless  the 
sludges  meet  the  following  conditions: 
(i)  thejj  are  disposed  of  in  a  subtitle  C  or 
D  landfill  licensed  or  permitted  by  the 
state  or  federal  government;  (ii)  they  are 
not  otherwise  placed  on  the  land  prior  to 
final  disposal;  and  (iii)  the  generator 
maintains  documentation  demonstrating 
that  the  waste  was  either  disposed  of  in 
an  on-site  landfill  or  consigned  to  a 
transporter  or  disposal  facility  that 
provided  a  written  commitment  to 
dispose  of  the  waste  in  an  off-site 
landfill.  Respondents  in  any  action 
brought  to  enforce  the  requirements  of 
subtitle  C  must,  upon  a  showing  by  the 
government  that  the  respondent 
managed  wastewater  treatment  sludges 
from  the  production  of  vinyl  chloride 
monomer  or  ethylene  dichloride, 
demonstrate  that  they  meet  the  terms  of 
the  exclusion  set  forth  above.  In  doing 
so,  they  must  provide  appropriate 
documentation  (e.g.,  contracts  between 
the  generator  and  the  landfill  owner/ 
operator,  invoices  documenting  delivery 
of  waste  to  landhll,  etc.)  that  the  terms 
of  the  exclusion  were  met 

d.  How  Will  This  Contingent 
Management  Listing  Be  Implemented? 

Under  this  proposed  listing,  EDC/ 
VCM  wastewater  treatment  sludges  will 
be  hazardous  wastes  if  managed  by  any 
method  except  disposal  in  a  landfill. 
EPA  has  a  clear  interest  in  ensuring  that 
these  sludges  are  in  fact  disposed  in  a 
landfill,  or  else  they  would  be  listed 
hazardous  waste  at  the  point  of 
generation.  The  Agency  also  has  an 
interest  in  making  sure  that  accurate 
records  are  kept  to  facilitate 
enforcement. 

The  Agency  notes  that  based  on  the 
RCRA  Section  3007  questionnaire 
results  (which  siuveyed  the  imiverse  of 
chlorinated  aliphatics  production 
facilities  in  the  United  States),  the 
predominant  management  practice  used 
for  these  wastes  is  disposal  iu  a  landfill, 
while  one  facility  currently  uses  a  land 
treatment  facility.  It  is  difficult  for  EPA 
to  foresee  a  change  in  this  well- 
established  management  practice. 
Therefore  the  Agency  believes  it  is 
unlikely  that  these  sludges  will  be  sent 
to  any  type  of  facility  odier  than  a 
landfill,  particularly  if  the  approach 
proposed  in  today's  rule  is  promulgated. 
Generators  who  choose  to  manage  these 
sludges  at  non-landfill  facilities  must 
define  their  sludges  as  listed  hazardous 
waste  at  the  point  of  generation  and 
manage  them  accordingly. 

The  Agency  also  is  restricting  the 
placement  of  EDC/VCM  wastewater 
treatment  sludges  on  the  ground  prior  to 
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their  bei:ig  disposed  in  a  landfill  (e.g., 
storage  iti  waste  piles,  spills).  EPA 
wants  to  ensure  Uiat  these  wastes, 
which  ai!0  clearly  capable  of  presenting 
unaccepttble  risk  if  improperly 
managed,!  are  managed  only  in  the 
manner  f0imd  to  be  protective  of  human 
health  and  the  environment. 

Generators,  and  other  parties  involved 
in  the  management  of  EDC/VCM 
wastewater  treatment  sludges,  claiming 
that  their  wastes  fall  outside  the  scope 
of  the  hazardous  waste  listing  must  be 
able  to  dkknonstrate  that  sludges 
excluded  pom  the  listing  description 
are  bein^  pmanaged  in  accordance  with 
all  of  th^  conditions  for  being  excluded 
from  the!  listing.  This  means  that  parties 
claiming)  \he  waste  falls  outside  the 
scope  of  subtitle  C  must  be  able  to 
demonstrate  that  (1)  previously 
generated  and  managed  waste  (which  is 
being  cl^ikned  as  not  meeting  the  K174 
listing)  Vims  disposed  of  in  a  landfill; 
and  (2)  waste  ciurently  being  managed 
is  not  being  stored,  or  otherwise 
managed,  on  the  land  (e.g.,  landfarms, 
waste  piUs)  as  well  as  demonstrate  that 
the  waste  will  be  disposed  of  in  a 
landfill  G^.g.,  have  a  contract  in  place 
with  a  landfill  owner/operator  that 
specifies!  Intent  to  manage  EDC/VCM 
sludges  at  the  landfill  facility).  To 
further  d^fy  how  today's  proposed 
approach  would  be  implemented,  below 
we  describe  these  two  distinct  situations 
where  a  listing  determination  will  be 
made  under  this  proposed  approach. 

i.  EDC/VlCM  Sludges  Sent  Off-Site 

Under!  (|he  proposed  contingent 
manageiiiiBnt  listing  for  K174,  EDC/VCM 
sludges  tiiat  already  have  been  shipped 
fit)m  the!  generator  facility  to  a  subtitle 
C  or  submle  D  landfill  were  never  a 
listed  hamrdous  waste.  In  this  instance, 
should  ai  Question  arise  as  to  the  status 
of  sludgM  previous  shipped  off-site,  the 
implementing  agency  would  look  to 
indications  such  as  contracts  between 
the  generator  and  the  landfill  owner/ 
operator  1  invoices  showing  waste  was 
deliveredito  a  specific  landfill,  and 
other  doounents  that  clearly  show  the 
waste  wu  transferred  to  a  subtiUe  C  or 
subtitle  p  landfill. 

ii.  EDC/y^IM  Sludges  at  Generator  Site 

In  this|  Situation,  determining  whether 
or  not  an  EDC/VCM  sludge  meets  the 
proposed  Kl  74  listing  would  be  done  in 
a  prospetkive  manner,  not  unlike  many 
of  the  ex^fting  regulatory  exclusions 
from  the|  definition  of  solid  waste 
(where  d^erminations  of  whether  or  not 
a  materid  is  a  waste  are  often  based 
upon  ho'  4  the  waste  will  be  managed, 
i.e.,  recy^ed.  See,  for  example, 
requiremtats  at  40  CFR  261.2,  Table  1, 


and  261.4(b)).  Under  the  existing 
generator  requirements  in  40  CFR  Part 
262,  generators  of  solid  waste  must 
determine  whether  the  waste  is  a  listed 
hazardous  waste  (40  CFR  262.11(b)). 
Determinations  made  by  generators 
regarding  whether  their  EDC/VCM 
sludges  are  listed  (where  these  sludges 
have  not  yet  been  disposed  of  off  site  in 
an  appropriate  landfill)  will  be  made  by 
virtue  of  where  the  waste  will  be  sent. 
In  situations  where  the  implementing 
agency  is  questioning  any  claims  by  the 
generator  of  the  non-listed  status  of 
sludges  being  stored  on  site,  the 
generator  should  be  able  to  show  that 
there  is  an  agreement  already  in  place 
with  a  transporter  and/or  landfill 
indicating  that  these  sludges  will  be 
delivered  to  a  landfill.  It  is  the  EPA's 
experience  that  wastes  cannot  usually 
be  shipped  to  a  commercial  landfill 
without  first  establishing  a  relationship 
with  that  landfill,  where  factors  such  as 
the  amount  of  waste,  the  frequency  of 
shipments,  the  physical  and  chemical 
make  up  of  the  waste,  etc.,  are  agreed 
upon  before  the  waste  ever  arrives  at  the 
landfiU. 

In  the  case  of  generators  who  manage 
EDC/VCM  in  on-site  landfills,  the 
Agency  requests  comment  on  the  types 
of  records  or  documentation  that  may  be 
used  to  verify  or  doaunent  that  the 
waste  is  managed  in  the  on-site  landfill 
and  not  managed  in  a  land  treatment 
unit. 

The  Agency  notes  that  it  is  not  our 
intent  to  condition  the  regiilatory  status 
of  the  waste  upon  a  recordkeeping  or 
paperwork  requirement.  The  Agency 
believes  that  the  ability  to  demonstrate 
the  commitment  to  dispose  of  the  waste 
in  a  landfill  is  necessary  to  ensiue  the 
waste  falls  outside  the  scope  of  the 
listing.  We  do  not  believe  that  any 
specific  recordkeeping  requirement 
(e.g.,  the  completion  and  retention  of  a 
specific  form)  is  necessary  to  make  this 
demonstration.  We  beUeve  that 
dociunentation  of  previous  landfilling  of 
the  waste  and  a  demonstration  of  a 
commitment  to  dispose  of  ciuxenUy 
generated  waste  in  a  landfill  may  be 
made  by  several  means.  EPA  is 
requesting  comment  on  the  types  of 
records  and/ or  documentation  normally 
kept  by  generators  and/or  disposal 
fa^ty  owner/operators  that  may  be 
used  to  make  such  demonstrations  (see 
section  in.E.2.f.  below). 

EDC/VCM  wastewater  treatment 
sludges  that  are  not  listed  hazardous 
waste  due  to  contingent  management 
will  be  considered  nonhazardous  from 
their  point  of  generation.  As  a  result, 
such  sludges  will  not  be  subject  to 
RCRA  subtitle  C  management 
requirements  for  generation,  transport. 


or  disposal  (including  the  land  disposal 
restrictions),  if  the  waste  is  destined  for 
disposal  in  a  landfill  (and  the  generator 
can  demonstrate  such  intention). 

Of  coiirse,  if  the  waste  is  not  disposed 
of  in  such  a  unit,  then  the  exemption 
would  no  longer  apply  and  the  waste 
would  have  to  be  managed  in 
compliance  with  subtitle  C  management 
requirements,  frtim  the  point  of 
generation.  In  other  words,  if  the 
Agency  finds  that  the  waste  is  disposed 
of  in  a  unit  other  than  a  subtitle  C  or  D 
landfill,  the  Agency  may  cite  the 
generator  of  the  waste  as  being  out  of 
compliance  with  all  applicable  subtitle 
C  management  requirements.  The 
Agency  also  points  out  that  should  EDC/ 
VCM  wastewater  treatment  sludges  meet 
the  listing  description  for  another 
hazardous  waste  listing,  or  if  the 
wastewater  treatment  sludges  exhibit 
one  or  more  of  the  characteristics  of 
hazardous  waste,  the  sludges  must  be 
managed  as  hazardous  wastes  and  are 
not  exempt  from  regulation  under 
today's  listing  determination,  regardless 
of  how  the  sludges  are  managed. 

e.  What  Specific  Comments  Is  EPA 
Requesting  on  Implementation  of  the 
Contingent  Management  Listing 
Approach? 

The  Agency  requests  comments  on 
this  proposed  contingent  management 
listing  approach,  and  may  make  changes 
to  the  implementation  approach  based 
on  comments  received.  EPA  notes  that 
this  contingent  management  approach 
necessitates  that  the  Agency  have  the 
ability  to  confirm  whether  or  not  wastes 
claimed  to  fall  outside  the  scope  of  the 
listing  description  are  disposed  of  in  a 
landfill  as  required  by  the  proposed 
listing  determination.  As  a  result,  some 
type  of  dociunentation  or  demonstration 
that  the  waste  actually  is  disposed  of  in 
a  landfill  (or  will  be  disposed  of  this 
way)  is  appropriate. 

EPA  is  proposing  that  generators  be 
able  to  provide  dociimentation  that 
waste  previously  generated  (for  which 
the  claim  is  made  that  the  waste  is  not 
K174)  was  disposed  in  an  on-site 
landfill  or  transported  to  and  received 
by  an  off-site  landfill.  In  addition,  a 
generator  must  be  able  to  demonstrate 
that  waste  currently  present  at  the 
generator's  facility  wdll  be  disposed  in 
an  on-site  or  off-sit^  landfill,  and  that 
the  waste  will  not  be  stored,  or 
otherwise  managed,  on  the  land  prior  to 
disposal  in  a  landfill.  Appropriate  types 
of  docimientation  that  may  fulfill  these 
requirements  may  include:  contracts 
between  a  generator  and  a  landfill 
owner/operator,  invoices  documenting 
that  the  waste  was  transported  to  and 
received  by  a  landfiU  facihty,  bills  of 
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lading  or  other  shipping  papers  that 
clearly  indicate  the  type  and  quantity  of 
waste  shipped  off-site,  the  date  of 
shipment,  the  name  and  address  of  the 
landfill  receiving  the  waste,  and  the 
date  the  waste  was  received  by  the 
landfill. 

EPA  requests  comment  on  the  type  of 
records,  documentation,  and 
demonstrations  that  may  be  adequate  for 
determining  compliance  with  the 
contingent  management  listing.  EPA 
requests  comment  on  what  type  of 
internal  records  may  be  kept  by  solid 
waste  generators  that  may  demonstrate 
intended  management  of  the  waste  and 
whether  such  records  are  adequate  for 
demonstrating  compliance  with  the 
contingent  management  conditions  for 
exclusion  from  the  hazardous  waste 
listing.  EPA  also  requests  comment  on 
its  proposal  that  waste  that  does  not 
meet  the  terms  of  the  conditional  listing 
is  hazardous  bom  the  point  of 
generation. 

3.  VCM-A  Wastewater  Treatment 
Sludges 

a.  Is  EPA  Proposing  To  Regulate  VCM- 
A  Wastewater  Treatment  Sludges? 

Yes,  EPA  is  proposing  to  list  as 
hazardous  wastewater  treatment  sludge 
frt>m  the  production  of  vinyl  chloride 
monomer  using  mercuric  chloride  ^ 

catalyst  in  an  acetylene-based  process 
(VCM-A).  The  sludge  is  generated  at 
one  facility  as  a  result  of  treating  water 
running  off  an  area  where  spent 
mercury  catalysts  are  removed  from  the 
VCM-A  production  process.  The 
Agency  has  concluded  that  the  waste 
meets  the  listing  criteria  in  40  CFR 
261.11(a)(3)  and  is  capable  of  posing  a 
substantial  present  or  potential  hazard 
to  hiunan  health  and  the  environment  if 
mismanaged.  For  reasons  explained  in 
more  detail  below,  EPA  is  proposing 
two  alternative  approaches  for  listing 
this  waste  as  hazardoxis.  The  Agency  is 
requesting  comment  on  both  proposed 
approaches. 

b.  What  Information  Led  EPA  To 
Propose  To  List  as  Hazardous  VCM-A 
Wastewater  Treatment  Sludges? 

i.  Backgroimd 

As  previously  described  in  today's 
proposed  rule,  the  manufactiue  of  vinyl 
chloride  monomer  in  an  acetylene-based 
process  using  mercuric  chloride 
catalysts  generates  non-process 
wastewaters  as  a  result  of  precipitation 
runoff  in  the  production  area,  as  well  as 
from  using  water  to  remove  spent 
catalyst  from  the  reactors.  Because  of  its 
high  mercuric  chloride  content,  this 
wastewater  is  collected  and  treated  in  a 
dedicated  non-biological  treatment 


system  that  uses  sodium  sulfide  to 
convert  the  menniric  chloride  to 
mercuric  sulfide,  which  precipitates  as 
a  sludge  and  is  dewatered  to  form  a 
filter  cake.  This  treatment  system  is 
operated  in  a  batch-process  fashion,  and 
treated  effluent  is  discharged  under  the 
facility's  NPDES  permit.  EPA  knows  of 
only  one  facility  in  the  United  States 
that  operates  an  acetylene-based  VCM 
production  process.  According  to  the 
facility's  response  to  the  RCRA  Section 
3007  survey,  this  waste  was  sent  to  a 
permitted  hazardous  waste  landfill  for 
disposal  in  1996.  Other  information 
provided  by  the  facility  in  response  to 
a  separate  RCRA  Section  3007  request 
frY)m  EPA  indicates  this  waste  was  sent 
to  the  same  permitted  hazardous  waste 
landfill  from  1990  to  1994  as  well.  The 
facility  generates  approximately  120 
metric  tons  of  VCM-A  wastewater 
treatment  sludge  per  year. 

ii.  Analytical  Results 

EPA  analyzed  one  sample  of  this 
sludge  in  1996  in  support  of  this  listing 
determination.  The  analytical  residts 
showed  the  sludge  contained  9,200  mg/ 
kg  total  mercury,  and  0.26  mg/L  in 
leachate  using  TCLP.  The  results  for  a 
split  sample  analyzed  by  the  facility 
were  17,700  ppm  total  merauy,  and  the 
TCLP  result  was  0.654  mg/L.  These 
results  indicate  a  very  hi^  total 
mercury  concentration  (approximately 
one  to  two  percent  of  the  waste  is 
mercury),  and  the  TCLP  results  exceed 
the  regulatory  level  for  the  mercury 
toxicity  characteristic  of  0.2  mg/L.  Data 
generated  by  EPA  in  support  of  a 
treatability  study  on  this  particular 
waste  showed  a  total  mercury 
concentration  (in  aliquots  of  a  single 
sample)  ranging  from  approximately 
3,000  to  9,000  mg/kg,  and  TCLP  results 
were  all  below  the  regulatory  limit. 3' 
Other  data  available  to  EPA  from  the 
facility  indicate  that  approximately  20 
percent  of  the  tested  samples  exceed  the 
regulatory  level  for  mercury  ^. 

iii.  Assessment  of  Potential  Risk 

EPA's  quantitative  analysis  of  the 
potential  groundwater  risks  posed  by 
this  waste  assumes  waste  disposal  in  an 
imlined  landfill.  The  Agency  is  making 


"  Paul  Bishop,  Renee  A.  Rauche,  Linda  A.  Rieser, 
Markram  T.  Suidan,  and  Jain  Zhang;  "Stabilization 
and  Testing  of  Mercury  Containing  Wastes,"  Draft, 
Department  of  Civil  and  Environmental 
Engineering,  University  of  Cincinnati,  March  31, 
1999.  Please  note  thai  this  is  a  draft  EPA  document 
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before  the  document  is  finalized. 

»  Summary  of  Mercury  TCLP  Data  on  VCM-A 
Sludge  from  Borden  Chemicals  and  Plastics,  EPA 
July  1999. 


use  of  previously  conducted 
groundwater  modeling  and  risk  analyses 
for  the  proposed  Hazardous  Waste 
Identification  Rule  (60  FR  66344, 
December  21, 1995)  that  resiUted  in  an 
estimated  dilution  and  attenuation 
bctor  (DAF)  for  mercury  of  40.  Using 
this  DAF  and  the  merciuy  leachate 
concentration  of  the  VCM-A  sludge 
analyzed  by  EPA  (0.26  mg/L),  the 
expected  concentration  of  mercury  at  a 
modeled  receptor  well  (after  a  release  to 
groundwater  &t)m  an  unlined  landfill) 
exceeds  the  maximum  contaminant 
level  (MCL)  for  merciuy  (0,002  mg/L)  by 
a  foctor  of  three.  Using  the  merciuy 
leachate  concentration  frt)m  the 
facility's  split  sample  (0.654  mg/L),  the 
merciuy  MCL  would  be  exceeded  at  a 
modeled  receptor  well  by  a  factor  of 
eight. 

EPA  is  unable  to  quantitatively  assess 
the  potential  risk  this  waste  poses  when 
disposed  in  a  subtitle  C  landfill  without 
prior  treatment.  However,  we 
qualitatively  considered  the  risk 
associated  with  such  a  management 
scenario.  There  is  considerable 
uncertainty  about  the  performance  of 
engineered  landfills.  In  the  near  term, 
especially  at  regulated  subtitle  C 
landfills,  there  are  quality  assurance 
controls  to  reduce  the  likelihood  of 
significant  material,  installation,  or 
facility  operation  errors  that  could 
degrade  performance  of  the  engineered 
systems.  In  addition,  such  landfills  have 
ground  water  monitoring  and  leachate 
management  controls  to  further  reduce 
the  chances  of  significant  ground  water 
risk.  However,  in  the  long-term,  there  is 
considerable  uncertainty  as  to  how  well 
engineered  systems  will  operate  and 
whether  there  will  continue  to  be  long- 
term  care  and  maintenance  after  the 
regulatory  post-closure  period  ends. 
EPA  can  only  qualitatively  consider  the 
potential  long-term  risk  of  wastes  in 
subtitle  C  landfills.  However,  we 
considered  the  above  mentioned 
uncertainties,  along  with  the 
quantitative  estimates  of  potential  risk 
in  unlined  landfills,  when  assessing  the 
potential  risks  of  managing  imtreated 
wastes  in  a  subtitle  C  landfill,  such  as 
VCM-A  sludges  that  contain  persistent 
constituents  such  as  mercury. 

iv.  Rationale  for  Proposed  Hazardous 
Waste  Listing  Determination 

EPA  is  proposing  two  rationales  to 
"list"  this  waste  as  hazardous,  both  of 
which  lead  the  Agency  to  conclude  we 
should  propose  to  list  this  wastestream 
as  hazardous  waste.  First,  EPA  believes 
it  is  plausible  that  this  waste  may  be 
mismanaged  and  disposed  of  in  an 
unlined  and  uncovered  landfill  and  that 
it  is  capable  of  posing  a  substantial 
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hazard  if  fo  managed.  Second,  based 
upon  infbkmation  EPA  has,  including 
information  on  liner  performance  and 
the  mobiltty  of  mercury  under  certain 
pH  conditions,  EPA  believes  that  even 
when  disposed  of  in  a  landfill  that  is 
compliai^t  with  Subtitle  C  landfill 
standard^l  this  waste  is  likely  to  leach 
significa^  quantities  and 
concentrations  of  merciuy  that  long- 
term  deg|:^dation  of  the  landfill's 
leachate  Idontrol  systems  (especially 
after  post-'closiue  care  has  ended)  would 
plausibly  cause  an  unacceptable  release 
of  mercuary  into  groundwater  and  has 
the  poteijitial  to  pose  a  substantial 
hazard  when  this  waste  is  so  managed 
without  Unproved  prior  treatment.  EPA 
requests  iQomment  on  the  basis  for  the 
rationale^  described  above,  both  for  the 
disposal  Scenario  in  an  unlined  landfill, 
and  the  disposal  scenario  in  a  landfill 
complia^^  with  subtitle  C  landfill 
standardk. 

The  A  'jpncy's  analysis  of  potential 
risk  indi  ::btes  that  disposal  of  the  VCM- 
A  sludge  in  an  unlined  landfill  may 
result  in  nsks  due  to  the  migration  of 
mercury  In  groundwater  to  a  receptor 
well  in  cxtncentrations  that  exceed  the 
MCL  for'ifais  constituent.  The  Agency 
notes  that  the  single  facility  generating 
this  wasie  reports  managing  the  waste 
by  dispojsfng  of  it  in  a  subtitle  C  landfill 
for  certaui  years.  Therefore,  a  simple 
conclus^  may  be  to  dismiss  the 
potential  risk  for  the  groundwater 
pathway  (assiuning  it  continues  to  go  to 
a  subtitle  C  landfiU)  due  to  the  presence 
of  a  lancjftll  liner  and  leachate 
collectiofil.  In  addition,  (as  mentioned 
previou^ljjr)  the  mercury  in  the  waste  is 
in  the  forai  of  mercuric  sulfide,  which 
generally  I  is  found  to  be  a  relatively 
insoluble  form  of  mercury  (indicated  by 
only  a  relatively  small  percentage  of  the 
total  me|tury  content  of  the  waste 
leaching  imder  the  TCLP).  However, 
data  recently  collected  by  the  Agency 
and  prelitninary  results  from  the 
analysis  lof  this  waste  indicate  that  this 
waste  maV  not  behave  in  the  same 
manner  (in  terms  of  the  mobility  of 
merciuy  in  sulfidic  form)  in  all 
environijr^ents.  As  discussed  briefly 
below  (aind  further  in  the  Land  Disposal 
Restrictions,  Section  V.F.),  available 
data  ind|.^ate  that  although  the  mercury 
in  the  VGM-A  sludge  remains  relatively 
immobilB  at  pH  levels  of  6  or  lower, 
higher  pli  conditions  will  result  in 
mercury  :  nobilizing  to  the  aqueous 
phase.'' 


3''  H.  Lai^nce  Clever,  Susan  A.  Johnson,  and  M. 
elizabeth  Derrick.  The  Solubility  of  Mercury  and 
Some  SpaiUngly  Soluble  Mercury  Salts  in  Water  and 
Aqueous  Qvctrolyte  Solutions, ).  Phys.  Chem.  Ref. 
DaU,  Vol.  U,  No.  3, 1985,  page  652. 


Using  data  from  a  collected  sample  of 
the  VCM-A  wastewater  treatment 
sludge,  constant  pH  leaching  tests  were 
conducted  on  the  waste  sample  to 
determine  the  effect  pH  has  on  the 
stability  of  the  waste.  The  preliminary 
results  of  the  constant  pH  leaching  tests 
showed  tbat  mercury  leachate 
concentrations  were  lower  in  samples 
leached  at  a  pH  of  6,0  or  lower  (e.g., 
0.00582  mg/L  at  pH=6  after  24  hours), 
compared  with  concentrations  at  higher 
pH  conditions.  The  same  sample 
leached  at  pH  of  10  produced  a 
significantly  higher  merciuy  leachate 
concentration  of  1.63  mg/L  after  24 
hours.3* 

Information  obtained  by  EPA  on  the 
pH  levels  of  actual  leachate  collected 
from  the  landfill  cell  in  which  the 
VCM-A  wastewater  treatment  sludge 
currently  is  disposed  show  that  the  pH 
is  greater  than  9.''  If  this  pH  value  is 
indeed  indicative  of  the  disposal 
environment  for  this  waste,  then  based 
upon  the  pH  relationship  identified  in 
the  preliminary  results  of  constant  pH 
leach  tests  described  above,  one  would 
predict  that  the  mercury  would  be 
sigiuficantly  mobilized  under  the 
disposal  environment  actually  being 
used  for  this  waste. 

In  summary,  although  the  waste  is 
disposed  in  a  subtitle  C  landfill,  the  fact 
that  the  mercury  in  the  waste  may 
mobilize  at  pH  levels  greater  than  6 
means  that  ihe  leach  test  results  may 
under  predict  concentrations  in 
leachate.  In  case  of  significant  leachate 
contamination,  the  landfill  liner  may  be 
the  only  guard  against  the  release  of 
mercury  to  the  environment  (due  to  the 
fact  that  the  waste  is  not  stable  in  this 
landfill  disposal  scenario).  Should  the 
liner  fail,  mercury  present  in  the 
leachate  would  be  released  to  the 
environment. 

EPA  acknowledges  that  a  liner/ 
leachate  collection  system  in  a  subtitle 
C  unit  serves  to  contain  and  remove 
waste  leachate  and  provides  important 
environmental  protection.  However, 
EPA  recognizes  that  there  is  inherent 
uncertainty  in  such  systems,  and  it 
believes  that  the  piupose  of  the  RCRA 
hazardous  waste  treatment  requirements 
(as  expressed  by  Congress)  is  to  reduce 
the  uncertainty  inherent  in  engineered 
containment  approaches.  EPA  believes 
that  waste  containment  systems  will 
tend  to  degrade  with  time.  Eventually, 
synthetic  liners  will  degrade  and 
leachate  collection  systems  will  cease 
operation.  As  put  forth  in  the  proposed 


"Paul  Bishop,  op.  cit.,  p.  14. 

**  E-mail  communication  to  John  Austin,  U.S. 
EPA,  from  Mitch  Hahn,  Waste  Management 
Corporation,  April  14.  1999. 


Liner  and  Leak  Detection  Rule  (52  FR 
20218,  May  29, 1987),  no  liner  can  be 
expected  to  remain  impervious  forever. 
Properly  installed  double  liner  and 
leachate  collection  systems,  together 
with  final  covers  placed  at  closure,  will 
substantially  reduce  releases  during  the 
operating  life  and  post-closure  care 
period.  However,  these  technologies 
may  not  always  reduce  the  longer-term 
risk  for  landfills  to  acceptable  levels  for 
persistent,  mobile,  and  highly  toxic 
compounds.  This  is  because  the 
containment  system  may  not  prevent 
leachate  release  from  the  landfill 
indefinitely,  for  example  after  the  post- 
closure  period,  when  active 
maintenance  of  the  cap  and  leachate 
collection  system  may  be  reduced  or 
may  end.  The  Agency  has  found  that 
treatment  of  the  waste  tuider  the  LDR 
standards  of  RCRA  subtitle  C  will 
significantly  reduce  potential  risks  from 
the  disposal  of  this  waste  over  the  long 
term,  lliis  is  particularly  important  for 
a  constituent  such  as  mercury,  that  is 
persistent  and  does  not  degrade. 
Treatment  in  accordance  with 
prescribed  BDAT  can  reduce  the 
possibility  that  leachable  mercury  is 
available  for  release  to  the  environment. 
Again,  a  liner/leachate  collection  system 
in  a  subtitle  C  unit  is  expected  to 
contain  wast^e  leachate  and  lessen  the 
risk  while  such  a  system  is  intact. 
However,  even  assuming  a  low 
probability  of  failure,  because  the  TCLP 
may  be  significantly  under  predicting 
leachability  for  this  waste  in  this 
subtitle  C  disposal  scenario,  there  may 
still  be  a  release  of  mercury  that  results 
in  an  exceedance  of  the  MCL.  While 
there  are  uncertainties  in  this 
assessment,  it  still  illustrates  that  the 
mercury  concentrations  in  the  receptor 
well  may  be  close  to,  and  could  even  be 
higher  than  the  MCL.  Given  the  well- 
documented  toxicity  and  persistence  of 
mercury,  the  potential  for  greater 
mobility  of  mercury  from  this  particular 
waste  in  a  subtitle  C  landfill  (than 
predicted  by  the  TCLP),  and  the 
uncertainties  associated  with 
engineered  landfills  over  the  long- 
term — as  reflected  in  statutory  language 
regarding  treatment  requirements — EPA 
believes  that  the  disposal  of  this  waste, 
untreated,  in  a  subtitle  C  landfill  may 
not  be  protective  and  therefore  may 
warrant  listing  the  waste  as  hazardous. 

In  EPA's  view,  it  may  violate 
Congressional  intent  to  allow  a  waste 
that  the  Agency  otherwise  would  list  as 
hazardous  (absent  the  fact  that  the  waste 
is  managed  untreated  in  a  Subtitle  C 
landfill)  to  be  disposed  in  a  hazardous 
waste  landfill  under  conditions  that 
may  result  in  the  hazardous  constituents 
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in  the  waste  leaching  from  the  waste 
(due  to  the  high  pH  of  the  landfill 
environment).  Congress  clearly 
expressed  its  intent  that  the  Agency  is 
not  to  place  excessive  reliance  or 
confidence  in  landfill  design  and  liners 
for  problematic  wastes.  In  the 
Ha^rdous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  Ck)ngress 
explicitly  added  as  one  of  the 
"findings"  to  RCRA  that  "land  disposal 
fiadlities  are  not  capable  of  assuring 
long-term  containment  of  certain 
hasardous  wastes"  and  that  "reliance  on 
land  disposal  should  be  minimized  or 
eliminated."  ^  As  a  residt  of  this 
finding,  and  others,  Congress  added  the 
land  disposal  restriction  program  to 
RCRA,  which  significantly  restricts  land 
disposal  of  hazardous  wastes  and 
provided  in  section  3004(m)  the 
mandate  that  EPA  develop  treatment 
standards  for  "diminishing  the  toxicity 
of  wastes  or^ub^antially  reducing  the 
likelihood  of  migration  of  hazardous 
constituents  bom  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized."  In  addition,  the  legislative 
history  to  RCRA  section  30O4(m)  states 
that  this  section  "makes  Congressional 
intent  clear  that  land  disposal  without 
prior  treatment  of  these  wastes  with 
significant  concentrations  of  highly 
persistent,  bioaccmnulative  constituents 
is  not  protective  of  hiunan  health  and 
the  environment."  (130  Cong.  Rec.  S 
9178;  daily  ed.  July  25, 1984).  Were  we 
to  propose  a  no  list  determination  for 
this  waste  based  solely  upon  the  fact 
that  this  waste  ciurently  is  disposed  in 
a  subtitle  C  landfill — ignoring  the  high 
levels  of  total  mercury  in  the  waste,  its 
potential  for  leaching  (at  high  pH),  and 
the  likely  benefits  of  treatment — ^we 
would  be  bypassing  Congressional 
intent  that  wastes  be  treated  to  reduce 
toxicity  and/or  migration  of  hazardous 
constituents  before  final  disposal. 

EPA  views  the  statute  ana  legislative 
history  as  sufiicient  justification  to 
evaluate  in  a  listing  determination  all 
risks  of  land  disposal,  including  in 
appropriate  cases  problems  that  might 
be  associated  with  voluntary  disposal  of 
untreated  wastes  in  permitted  subtitle  C 
facilities.  This  is  particularly  true  where 
risks  presented  by  a  waste  will  be  high 
if  releases  occur,  if  the  waste  is  highly 
persistent,  and  treatment  of  the  waste 
under  subtitle  C  would  significantly 
reduce  these  risks.  In  the  case  of  the 
VCM-A  wastewater  treatment  sludges, 
the  potential  risks  presented  by  the  high 
content  of  mercury  in  the  waste  if  a 
release  should  occur,  warrants  the 
imposition  of  treatment  standards  in 


«>RC31A  section  1002(b)(7),  42  U.S.C.  6902(b)(7). 


accordance  with  Congress's  intent. 
Although  the  generator  currently  sends 
VCM-A  wastewater  treatment  sludges  to 
a  lined  subtitle  C  landfill  facility,  we 
believe  that  substantial  risks  are 
plausible,  given  the  possibility  of 
eventual  landfill  degradation  or  failure. 
The  estimated  risks  due  to  migration 
from  an  unlined  landfill  provide  an 
indication  of  the  potential  risks  that  will 
occiu  if  mercury  is  released  from  the 
lined  landfill  due  to  failure  of  the  unit 
to  coiitain  the  waste  leachate  over  time. 

Absent  a  hazardous  waste  listing,  the 
Agency  has  no  mechanism  for  requiring 
that  the  waste  be  treated  prior  to 
disposal  to  ensiue  that  the  mercury  in 
the  waste  does  not  leach  from  the  waste 
to  the  surroimding  environment  (and 
hence  provide  some  protection  of 
human  health  and  the  environment  in 
the  event  of  a  liner  feiluro). 
Furthermore,  the  Agency  has  little 
assiirance  that  the  waste  will  continue 
to  be  managed  in  a  subtitle  C  landfill. 

Listing  a  waste  as  hazardous  provides 
a  level  of  certainty  with  regard  to  the 
management  and  stewardship  of  a  waste 
as  well.  Given  the  quantity  of  mercury 
contained  in  the  VCM-A  wastewater 
treatment  sludge  and  the  potential 
solubility  of  this  large  quantity  of 
mercury,  the  Agency  tentatively 
concludes  that  it  is  appropriate  that  the 
waste  be  managed  in  accordance  with 
the  "cradle-to-grave"  management 
system  established  imder  RCRA  Subtitle 
C.  By  listing  this  waste  as  hazardous, 
EPA  and  the  general  public  are  afforded 
a  greater  level  of  certainty  with  respect 
to  the  manner  in  which  the  waste  must 
be  managed.  It  will  have  to  be 
accumulated  and  stored  in  closed 
containers,  sent  off-site  for  treatment 
and  disposal  within  a  relatively  short 
time  of  the  time  it  was  generated, 
transported  by  a  registered  hazardous 
waste  transporter  and  accompanied  by  a 
manifest,  and  treated  and  disposed  at 
facilities  permitted  to  handle  hazardous 
wastes. 

The  Agency  bases  its  listing 
determinations  on  an  evaluation  of  risks 
from  plausible  management  practices. 
For  the  reasons  just  described,  EPA 
believes  that  disposal  of  imtreated 
VCM-A  sludge  in  a  subtitle  C  landfill 
represents  one  plausible  management 
scenario  and  that  this  scenario  could 
lead  to  significant  problems.  Equally 
important,  the  Agency  questions 
whether  the  current  waste  management 
practices  are  the  only  practices  that  will 
be  employed  by  the  facility  in  the 
future.  That  is,  the  Agency  believes 
other  management  practices  are 
plausible.  First,  information  available  to 
the  Agency  docimients  only  that  the 
facility  has  sent  VCM-A  wastewater 


treatment  sludges  to  a  subtitle  C  landfill 
for  disposal  for  some  periods  after  1990. 
Specifically,  information  provided  by 
the  facility  in  response  to  a  specific 
RCRA  Section  3007  request  from  EPA 
indicates  this  waste  was  sent  to  a 
subtitle  C  landfill  ftt)m  1990  to  1994; 
and  according  to  the  facility's  response 
to  the  RCRA  Section  3007  survey,  this 
waste  was  sent  to  a  permitted  hazardous 
waste  landfill  for  disposal  in  1996.  In 
addition,  we  have  no  information  with 
regard  to  the  disposal  of  the  waste  prior 
to  1990.  The  Agency  does  know  that  the 
facility  had  as  many  as  800  drums  of  the 
mercuric  sulfide  sludge  stored  on  site  in 
1985;  however  the  Agency  has  no 
information  with  regard  to  the  ultimate 
management  of  the  waste.'*'  Given  the 
fact  that  the  Agency  does  not  have  a 
complete  record  of  how  the  VCM-A 
sludge  was  managed  in  the  past,  the 
Agency  believes  that  it  is  reasonable  to 
assume  that  the  VCM-A  sludge  may  be 
managed  in  an  non-subtitle  C  landfill  in 
the  future. 

Therefore,  for  the  purposes  of 
assessing  potential  risk,  the  Agency 
believes  a  plausible  mismanagement 
scenario  can  also  include  an  unlined 
landfill,  the  scenario  in  which  the 
Agency's  risk  analysis  indicates  a 
potential  for  the  concentration  of 
mercury  at  a  modeled  receptor  well  to 
be  as  much  as  eight  times  higher  than 
the  MCL  for  mercury  (based  upon  the 
TCLP  results  and  a  DAF  of  40). 

Our  assessment  includes  predicted 
exceedances  of  the  MCL  (based  upon 
the  record  sample  EPA  collected) 
assuming  disposal  in  an  imlined 
landfill;  and  a  qualitative  consideration 
of  the  possible  risks  when  disposed  in 
a  subtitle  C  landfill  without  better 
treatment.  Although  risk  analyses 
provide  one  of  the  principal  bases  for  a 
listing  determination,  estimates  of  risk 
levels  do  not  represent  the  sole  basis  for 
a  listing  determination.  Other  factors 
generally  are  considered  in  making  a 
listing  decision.  In  fact,  the  Agency's 
listing  decision  policy  uses  a  "weight- 
of-evidence"  approach  in  which 
calculated  risk  information  is  a  single 
key  factor.  Available  risk  values  are 
assessed  with  all  other  data  available  to 
determine  whether  a  waste  is  or  is  not 
a  hazardous  waste  (see  the  discussion  of 
EPA's  hazardous  waste  listing 
determination  policy  in  the  proposed 
listing  for  wastes  generated  by  the  dye 
and  pigment  industries  at  59  FR  66073, 
December  22, 1994).  In  our  decision  to 
propose  to  list  this  sludge  as  hazardous. 


on  the  topdci 


"  "Reclassification  Petition"  submitted  to 
Louisiana  Department  of  Environmental  Quality, 
Hazardous  Waste  Oivisioo,  by  Borden  Chemical, 
September.  1987,  p.  UI-2. 
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the  Age  q  cy  considered  several  factors, 
includii  ig  the  extensive  dociunentation 
on  the  topcicity  of  mercury,  as  well  as  the 
other  criteria  listed  in  261.11(a)(3)  to 
arrive  a^  a  listing  determination,  as 
further  Summarized  below. 

Mercikiy  has  been  identified  by 
several  ^liferent  governmental  agencies, 
includiiig  EPA,  the  Agency  for  Toxic 
Substanpes  and  Disease  Registry 
(ATSDI^i  the  Food  and  Drug 
Administration  (FDA),  and  the 
Occupational  Safety  and  Health 
Admhiinration  (OSHA),  as  a  significant 
human  toxicant.  Each  of  these  Agency's 
has  dev^oped  regidations,  guidelines, 
and/or  rajadards  to  protect  people  from 
the  serious  potential  health  effects  of 
exposxuB  to  mercury.  In  addition,  it  also 
is  well  documented  that  mercvuy  is 
persistent  in  the  environment,  does  not 
degrade,  and  bioaccumulates  in 
wildlife,  particularly  fish.  Agency 
studies,  including  the  recentiy 
published  Mercury  Study  Report  to 
Congresei*^  have  documented  the 
neiux)toxicity  of  merciuy  and  the 
potential  adverse  human  health  and 
environmental  effects  that  may  result 
from  the  release  of  mennuy  to  the 
environn^ent.  In  addition,  ATSDR  has 
published  a  toxicological  profile  for 
mercury  which  examines,  siimmarizes 
and  intetprets  toxicological  information 
and  epidemiological  evaluations  on 
mercury.*^  Research  conducted  by  both 
EPA  and  ATSDR  provides 
dociunentation  of  the  highly  toxic 
effects  of.  human  exposiue  to  mercury. 
Human  donsiunption  of  highly- 
contaminated  fcK)d  can  produce  overt 
mercury  heurotoxicity.  Neiuotoxic 
effects  W^m  mercury  contamination 
range  froin  subtle  decrements  in  motor 
skills  and  sensory  ability  at 
comparatively  low  doses  to  tremors, 
inability  ^o  walk,  convulsions  and  death 
at  extreihely  high  exposures.  Hiunan 
consumppon  of  fish  or  grain 
contaminated  with  high  levels  of 
mercuryj  can  result  in  permanent 
damage  t^  the  brain,  kidneys  and 
developing  fetuses.  Adverse  effects  of 
mercury  on  fish  include  death,  reduced 
reprodu^ve  success,  impaired  growth 
and  development  and  behavioral 
abnormities.  Exposiue  to  mercury  also 
can  causjq  adverse  effects  in  plants,  birds 
and  manjiinals.  The  extent  and 
availabiljity  of  toxicity  assessments  for 
mercury  is  relatively  extensive  (see 
EPA's  "Merciuy  Study  Report  to 
Congres?"  and/or  EPA's  "Action  Plan 


■•2  U.S.  Etyironmental  Protection  Agency  (1997), 
EPA-452-<t-(^7-O03-009. 

*^  "Toxidfkogical  Profile  for  Mercury."  ATSDR. 
April,  1999;  !http://www  .atsdr.cdc.gov/press/ 
ma990419.htinl. 


for  Mercury")**.  Certainty  with  regard 
to  the  potential  risks  to  human  heedth 
and  the  environment  from  exposure  to 
mercury  is  well  documented.  Mercury 
presents  significant  human  health 
threats  when  released  to  the 
environment. 

Wastewater  treatment  sludges  from 
the  VCM-A  process  using  mercuric 
chloride  catalyst  contain  significant 
levels  of  total  mercury.  As  mentioned 
previously,  approximately  120  metric 
tons  of  the  sludge,  containing  about  one 
percent  (or  1  MT)  of  merciuy,  is 
generated  per  year  at  a  single  facility. 
One  metric  ton  of  mercury  is 
approximately  20  times  as  much 
mercury  as  is  received  typically  by  a 
single  municipal  solid  waste  landfill 
from  all  soiuces  in  one  year.  EPA  also 
notes  that  in  this  particular  case,  we 
believe  the  mercury  is  likely  to  be 
significantiy  teachable  at  pH  levels  of  a 
typical  hazardous  waste  landfill.  The 
Agency  considers  this  quantity  of 
potentially  leachable  mercury  generated 
from  a  single  facility  and  disposed  of 
off-site  to  be  significant.  As  outiined  in 
the  Dmft  EPA  Action  Plan  for 
Mercury^^,  and  EPA's  Waste 
Minimization  National  Plan"*,  it  is 
important  to  the  protection  of  human 
health  and  the  environment  that  all 
anthropogenic  sources  of  mercury 
emissions  to  the  environment  be 
minimized.  Given  the  inherent  risks 
associated  with  mercury,  EPA  believes 
it  is  necessary  to  ensure,  to  the  greatest 
extent  possible,  that  wastes  containing 
significant  quantities  of  mercury  are 
safely  managed  and  to  guard  against 
potential  mismanagement. 

Upon  consideration  of  the  footers 
enumerated  in  40  CFR  261.11(a)(3)  and 
those  summarized  in  the  1994  Dyes  and 
Pigments  Proposed  Rule  for  making  a 
hazardous  waste  listing  determination, 
EPA  made  the  following  conclusions 
with  respect  to  this  waste.  In  terms  of 
waste  characterization,  data  available  on 
this  waste  indicate  with  relative 
consistency  that  the  waste  contains  a 
significant  amount  of  total  mercury, 
regardless  of  variation  in  pH  and 
leachable  mercury.  Furthermore,  in  this 
particular  case,  we  believe  that  the 


**  "Mercury  Study  Report  to  Congress,"  volumes 
I-Vni,  EPA-452/R-97-O03,  December  1997;  and 
EPA  Action  Plan  for  Mercury  (Atttachment  1  to  "An 
Agency-Wide  Multi-media  Strategy  for  Priority  PBT 
Pollutants"),  http://www.epa.gov/ttnuatwl/ 
1 12iunerc/mercury.html. 

■"  Attachment  to  A  Multimedia  Strategy  for 
Priority  Persistent,  Bioaccumulative,  and  Toxic 
(PBT)  Pollutants,  November  16, 1998,  EPA  742/ 
D98/001 ,  http://www.epa.gov/opptintr/pbt/ 
pbtstrat.htm. 

**  Waste  Minimization  National  Plan,  US  EPA, 
1994,  EPA530-R-94-O45,  http://www.epa.gov/ 
rgytgmj/specinit/p2/volprog/wm.htffl. 


mercury  is  likely  to  be  more  leachable 
than  the  TCLP  test  indicates.  It  is  well 
documented  that  mercury  is  a  human 
toxicant.  Mercury  is  persistent  in  the 
environment,  does  not  degrade,  and 
bioaccumulates  in  wildlife,  particularly 
fish.  These  conclusions  correspond  to 
the  listing  factors  at  40  CFR  Sections 
26l.ll(a)(3)(i),  (iv),  (v),  and  (vi), 
respectively. 

After  considering  the  listing  factors  in 
261.11(a)(3),  and  in  particular  the 
factors  at  261.11(a)(3)(i)-(vi)  (which 
include  potential  risks  to  groundwater 
from  unregulated  disposal  of  this  waste, 
the  fact  that  mercury  is  a  hliman 
toxicant,  is  persistent  in  the 
environment,  does  not  degrade, 
bioaccumulates  in  wildlife,  and  is 
present  in  very  high  concentrations  in 
this  waste),  as  well  as  several  of  the 
"additional  factors"  listed  in  the  1994 
Proposed  Rule  for  Wastes  Generated  by 
the  Dyes  and  Pigments  Industry,  and 
taking  into  account  the  Agency's  overall 
goals  to  reduce  releases  of  mercury  to 
the  environmfetit,  EPA  is  proposing  to 
list  this  waste  as  hazardous.  Hie 
proposed  listing  description  is  shown 
below. 

K175    Wastewater  treatment  sludges  from 
the  production  of  vinyl  chloride 
monomer  using  mercuric  chloride 
catalyst  in  an  acetylene-based  process. 

The  proposed  listing  of  VCM-A 
wastewater  treatment  sludges,  which 
contain  substantial  amounts  of  total 
mercury  is,  in  effect,  an  extension  of  the 
Agency's  policy  with  regard  to  mercury 
emissions.  The  Agency  believes  that 
listing  these  wastewater  treatment 
sludges  as  hazardous  will  provide    > 
incentive  for  the  facility  to  find  ways  to 
reduce  the  overall  quantity  of  mercury- 
containing  VCM-A  sludges  generated. 
EPA  believes  there  may  be  opportimities 
for  this  type  of  reduction  through 
improved  catalyst  handling  practices. 
Improved  handling  practices  may  result  . 
in  a  reduction  in  the  amount  mercuric 
chloride  released  in  and  around  the 
VCM-A  process  area  where  it  becomes 
available  for  introduction  to  the    - 
wastewater  treatment  system.  In  turn, 
this  reduction  would  result  in  an  overall 
decrease  in  the  amount  of  mercury 
available  for  potential  release  to  the 
environment. 

Once  a  waste  is  listed  as  a  hazardous 
waste,  the  waste  is  prohibited  from  land 
disposal  unless  it  is  treated  in 
compliance  with  treatment  standards 
established  under  the  RCRA  land 
disposal  restrictions  standards  program. 
The  mercuric  sulfide  sludge  generated 
from  the  VCM-A  production  process  is 
unique  in  that  this  waste  contains  a  very 
high  amount  of  total  mercury,  and  the 
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mertniry  is  present  in  the  waste  in  a 
relatively  insoluble  form  as  measured 
using  the  TCLP.  However,  the 
prelhninary  findings  of  the  EP  A/ORD 
study  described  above  suggest  that 
variability  in  the  pH  of  the  waste  as 
generated,  and  higher  pH  conditions 
potentially  encountered  in  the  disposal 
unit  where  this  waste  is  managed,  can 
affect  the  stability  of  the  VCM-A  sludge 
when  disposed  in  a  subtitle  C  landfill. 
The  Agency,  therefore,  is  proposing 
specific  LDR  treatment  standards  for 
this  waste  to  minimize  the  potential 
release  of  mennuy  to  the  environment 
from  this  waste.  A  discussion  of  the 
proposed  BDAT  treatment  standards  for 
newly  listed  VCM-A  wastes  is  provided 
later  in  this  notice. 

c.  What  Ahemative  Is  EPA  Considering 
for  a  Proposed  Listing  Determination? 

i.  Summary  of  Alternative  Listing 
Option 

The  alternative  listing  option  EPA  is 
proposing  today  is  to  list  the  VCM-A 
wastewater  treatment  sludges  as 
hazardous  waste,  unless  the  waste  is 
disposed  in  a  subtitle  C  landfill.  In 
addition,  under  this  alternative  option, 
VCM-A  wastewater  treatment  sludges 
that  exhibit  the  toxicity  characteristic 
for  mercury  will  be  listed  as  hazardous. 
In  other  words,  this  waste  will  not  meet 
the  proposed  K175  listing  description, 
and  therefore  will  not  be  listed 
hazardous  waste  &t>m  the  point  of 
generation,  so  long  as  it  is  disposed  in 
a  subtitle  C  landfill,  and  it  does  not 
«diibit  the  TC  for  mercury. 

ii.  Rationale  for  Alternative  Listing 
Option 

As  described  earlier,  EPA  believes 
that  the  VCM-A  sludge  meets  the 
criteria  for  being  listed  as  a  hazardous 
waste,  principally  due  to  the  high 
concentration  of  mercury,  a  hig^y  toxic 
constituent,  in  this  waste.  Available 
information  indicates  that  the  direct 
disposal  of  untreated  VCM-A  sludge  in 
a  subtitle  C  landfill  may  result  in  a 
marked  increase  in  the  mobility  of 
mercury,  and  that,  should  the  liner 
system  ultimately  degrade,  this  mercury 
can  be  released  to  groundwater  and 
potentially  reach  a  receptor  well  in 
concentrations  at  the  MCL.  Also,  the 
Agency  believes  that  disposal  of  these 
wastes  in  an  unlined  landfill  is  a 
plausible  mismanagement  scenario, 
which  would  resiilt  in  exceedances  of 
the  MCL  by  up  to  a  factor  of  eight.  The 
Agency  is  seeking  comment  on  these 
tentative  conclusions  and  this  proposed 
listing  determination.  Should  die 
Agency  receive  data  or  other 
information  on  the  conclusions  drawn 


by  the  Agency  with  regard  to  the 
management  of  the  waste  and  the 
behavior  of  this  waste  in  the 
environment,  particularly  with  regard  to 
the  potential  for  the  mercury  in  the 
waste  to  leach  under  conditions  of  high 
pH  levels,  the  Agency  will  consider 
alternative  approaches.  For  example,  if 
direct  disposal  of  imtreated  VCM-A 
sludge  in  a  subtitle  C  landfill  can  be 
shown  to  be  protective  without  further 
treatment  of  this  waste,  due  to  the 
relative  insolubility  of  mercuric  sulfide 
or  expected  long-term  performance  of 
subtitle  C  systems,  EPA  will  consider  a 
conditional  listing  of  VCM-A.  Such  an 
conditional  listing  would  specify  that 
the  wastewater  treatment  sludges  are 
listed  only  if  the  waste  is  not  disposed 
in  a  subtitle  C  landfill,  or  put  another 
way,  the  sludges  would  not  be  listed 
hazardous  waste  from  the  point  of 
generation  if  they  are  disposed  in  a 
subtitle  C  landfill. 

As  mentioned  above,  this  alternative 
regulatory  approach  is  based  upon  the 
presumption  that  disposal  of  untreated 
VCM-A  sludge  in  a  subtitle  C  landfill  is 
protective.  However,  the  Agency  also  is 
concerned  that  this  waste  can 
sometimes  fail  the  TC  for  mercury  (as 
discussed  earlier,  approximately  20 
percent  of  the  time  based  upon  EPA  and 
facility  data).  The  existing  treatment 
standards  that  otherwise  would  apply  to 
this  waste  if  it  was  characteristically 
hazardous  for  mercury  include 
incineration  (i.e.,  D009  high  mercury/ 
organic  subcategory  requires  either 
incineration  or  mercury  recovery), 
which  may  not  be  the  most 
environmentally-sound  manner  in 
which  to  treat  the  waste  prior  to 
disposal.  This  is  discussed  in  more 
detail  in  the  LDR  portion  of  today's  rule 
(Section  V).  Because  of  this  concern, 
this  alternative  option  is  structured  in  a 
foshion  that  allows  the  treatment 
standards  being  proposed  today  for 
K175  to  apply  in  lieu  of  the  existing 
standards  for  D009  for  those  VCM-A 
wastes  that  exhibit  the  characteristic  for 
mercury. 

EPA  requests  comment  on  this 
proposed  alternative  listing  approach. 
Also,  EPA  requests  comment  on 
whether  it  may  be  more  appropriate  to 
simply  list  the  VCM-A  wastewater 
treatment  sludge  unless  it  is  sent  to  a 
subtiUe  C  landfill,  and  propose 
alternative  LDR  treatment  standards  that 
would  apply  to  VCM-A  wastewater 
treatment  sludges  that  exhibit  the  TC  for 
mercury.  We  note  that  the  Agency 
presently  is  revisiting  the  INffiRC 
standard  as  part  of  a  comprehensive  re- 
evaluation  of  the  LDR  treatment 
standards  for  mercury-bearing  wastes 
(see  May  28, 1999  ANPRM;  64  FR 


28958).  To  the  extent  time  allows,  the 
Agency  will  consider  relevant  issues 
raised  in  the  ANPRM  in  developing  this 
final  listing  determination.  However, 
because  of  the  different  schedules  of 
these  two  actions  and  the  consent 
decree  deadline  for  finalizing  today's 
proposed  rule,  we  will  not  necessarily 
be  able  to  consider  any  comments 
submitted  to  the  ANPRM  in  finalizing 
today's  rule. 

The  Agency's  proposed  alternative 
listing  description  for  VCM-A 
wastewater  treatment  sludges  that  will 
define  this  waste  as  hazardous  only 
under  certain  conditions  is  as  follows: 

K175    Wastewater  treatment  sludges  from 
the  production  of  vinyl  chloride 
monomer  using  merciuic  chloride 
catalyst  in  an  acetylene  based  process, 
unless:  i)  the  sludges  are  disposed  in  a 
subtitle  C  landfill,  and  ii)  the  sludges  do 
not  fail  the  toxicity  characteristic  for 
mercury  in  40  CFR  261.24,  and  iii)  the 
generator  maintains  documentation 
demonstrating  that  the  waste  was 
disposed  of  in  a  subtitle  C  landfill  or 
consigned  to  a  transporter  or  disposal 
facility  that  provided  a  written 
commitment  to  dispose  of  the  waste  in 
a  subtitle  C  landfill.  Respondents  in  any 
action  brought  to  enforce  the 
requirements  of  subtitle  C  must,  upon  a    ' 
showing  by  the  government  that  the 
respondent  managed  wastewater 
treatment  sludges  from  the  production  of 
vinyl  chloride  monomer  using  mercuric 
chloride  catalyst  in  an  acetylene-based 
process,  demonstrate  that  they  meet  the 
terms  of  the  exclusion  set  forth  above.  In 
doing  so,  they  must  provide  appropriate 
documentation  (e.g.,  contracts  between 
the  generator  and  the  landfill  owner/ 
operator,  invoices  documenting  delivery 
of  waste  to  landfill,  analytical  results  or 
other  information  showing  the  waste 
does  not  fail  the  toxicity  characteristic 
for  mercury,  etc.)  that  the  terms  of  the 
exclusion  were  met. 

The  Agency  requests  comment  on  this 
alternative  listing  approach  for  VCM-A 
sludge.  As  already  mentioned,  EPA 
might  choose  this  alternative  regulatory 
approach  if  it  decides  direct  disposal  of 
untreated  VCM-A  sludge  is  protective 
without  further  treatment  of  this  waste, 
due  to  the  relative  insolubility  of 
mercuric  sulfide,  and  the  groundwater 
protections  a  lined  landfill  does 
provide. 

d.  What  Is  the  Status  of  Landfill 
Leacfaate  From  Previously  Disposed 
Wastes? 

Leachate  derived  fit)m  the  treatment, 
storage,  or  disposal  of  listed  hazardous 
wastes  is  classified  as  a  hazardous  waste 
by  virtue  of  the  "derived-from"  rule  in 
40  CFR  261.3(c)(2).  The  Agency  has 
been  clear  in  the  past  that  hazardous 
waste  listings  apply  to  wastes  disposed 
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of  prior  t  cj  the  effective  date  of  a  listing, 
even  if  th^  landfill  ceases  disposal  of  the 
waste  when  the  waste  becomes 
hazardous.  See  53  FR  31147,  August  17, 
1988.  W0  also  have  a  well-established 
interpret&ltion  that  listings  likewise 
apply  to  ^^achate  derived  from  the 
disposal  of  listed  hazardous  wastes, 
indudingtleachate  derived  from  wastes 
disposedbefore  a  listing  effective  date 
which  meet  the  listing  description.  We 
are  not  reopening  any  of  these  issues 
with  this  proposed  rulemaking. 

Of  couicpe,  as  set  out  in  detail  in  the 
August  1^88  notice,  this  does  not  mean 
.that  lanqfills  holding  wastes  that  are 
listed  now  as  hazardous  become  subject 
to  subtitle  C  regulation.  However, 
previously  disposed  wastes  now 
meeting  &{  listing  description,  including 
residues  !$uch  as  leachate  that  are 
derived  fijom  such  wastes,  and  that  are 
managed  actively  do  become  subject  to 
subtiUe  C  regulation.  See  53  FR  31149, 
August  17, 1988.  hi  many,  indeed  most 
circumstances,  active  management  of 
leachate  iWould  be  exempt  from  subtiUe 
C  regulatijon  because  the  usual  pattern 
of  management  is  discharge  either  to 
POTWs  via  the  sewer  system,  where 
leachate  mixes  with  domestic  sewage 
and  is  excluded  from  RCRA  jurisdiction 
(see  RC3<A  Section  1004(27)  and  40  CFR 
261.4(a)(|1)),  or  to  navigable  waters,  also 
excluded  Ifrom  RCRA  jurisdiction  (see 
RCRA  Section  1004(27)  and  40  CFR 
261.4(a)(|^)).  In  addition,  management  of 
leachate  jih  wastewater  treatment  tanks 
prior  to  discharge  under  the  CWA  is 
exempt  ^om  RCRA  regulation  (40  CFR 
264.1(g}W)). 

If  actiyf  ly  managed,  landfill  leachate 
and  gas  (^ndensate  derived  from  the 
newly-lifted  VCM-A  waste  proposed  for 
listing  id  today's  notice  could  be 
classifiedjas  K175.  In  such 
circumstances,  we  would  be  concerned 
about  the  potential  disruption  in  current 
leachate  imanagement  that  could  occiir, 
smd  the  ppssibility  of  redimdant 
regidatidi.  Recently,  this  issue  was 
raised  to  the  Agency  in  the  context  of 
the  petrdleum  refinery  waste  listings. 
See  63  FH  42173,  August  6, 1998.  A 
commeniter  expressed  concern  that, 
because  Bome  of  the  commenter's  non- 
hazardo«6  waste  landfills  received 
newly-listing  petroleum  wastes  prior  to 
the  effecnve  date  of  the  listing  decision, 
the  leacliite  that  is  collected  and 
managed  Ifrom  these  landfills  would  be 
classified  as  hazardous.  The  commenter 
argued  that  this  coiUd  lead  to  vastly 
increased  treatment  and  disposal  costs 
without  necessarily  any  environmental 
benefit.  After  examining  and  seeking 
commenjt  on  this  issue,  we  published  a 
final  rul^  that  temporarily  defers 
regulation  of  landfill  leachate  and  gas 


condensate  derived  from  certain  listed 
petroleum  refining  wastes  (K169-K172) 
that  were  disposed  before,  but  not  after, 
the  new  listings  became  effective, 
provided  certain  conditions  are  met.  See 
64  FR  6806,  February  11, 1999. 

At  the  time  this  issue  was  brought  to 
the  Agency's  attention  in  the  context  of 
the  petroleum  refinery  waste  listings, 
EPA's  Office  of  Water  had  recentiy 
proposed  national  effluent  limitations 
guidelines  and  pretreatment  standards 
for  wastewater  discharges — most 
notably,  leachate — from  certain  types  of 
landfills.  See  63  FR  6426,  February  6, 
1998.  In  support  of  this  proposal,  EPA 
conducted  a  study  of  the  volume  and 
chemical  composition  of  wastewaters 
generated  by  both  subtitle  C  (hazardous 
waste)  and  subtitle  D  (non-hazardous 
waste)  landfills,  including  treatment 
technologies  and  management  practices 
cxurently  in  use.  EPA  proposed  effluent 
limitations  (for  nine  pollutants  in  the 
Non-Hazardous  Subcategory)  for  direct 
dischargers.  See  63  FR  6463.  Most 
pertinent  to  finalizing  the  temporary 
deferral  for  the  petroleiun  refining 
wastes,  EPA  did  not  propose 
pretreatment  standards  for  subtide  D 
landfill  wastewaters  sent  to  POTWs 
because  the  Agency's  information 
indicated  that  such  standards  were  not 
required. 

The  conditions  included  in  the 
temporary  deferral  published  on 
February  11, 1999  are  that  the  leachate 
is  subject  to  regulation  under  the  Clean 
Water  Act,  and  the  leachate  cannot  be 
stored  in  surface  impoimdments  after 
February  13.  2001.  See  40  CFR 
261.4(b)(15).  We  beheved  that  it  was 
appropriate  to  temporarily  defer  the 
application  of  the  new  waste  codes  to 
such  leachate  in  order  to  avoid 
disruption  of  ongoing  leachate 
management  activities  while  the  Agency 
decides  how  to  integrate  the  RCRA  and 
CWA  regulations  consistent  with  RCRA 
Section  1006(b)(1).  We  beheve  that  the 
same  fact  pattern  fully  discussed  in  the 
February  11, 1999  nUemaking  applies  in 
this  situation  as  well.  As  such,  we 
would  be  concerned  about  forcing 
pretreatment  of  leachate  even  though 
pretreatment  is  neither  required  by  the 
CWA,  nor  needed.  Therefore,  we  are 
proposing  to  temporarily  defer  the 
regulation  of  landfill  leachate  and  gas 
condensate  derived  from  the  VCM-A 
wastes,  with  the  same  conditions  as 
described  in  40  CFR  261.4(b)(15)  for 
petroleum  wastes.  We  believe  the  issue 
of  whether  disruptions  can  be 
minimized  through  integration  of  CWA 
and  RCRA  rules  will  be  more  amenable 
to  resolution  once  the  CWA  rulemaking 
is  completed. 


e..  What  Specific  Comments  Is  EPA 
Requesting  on  the  Agency's  Proposed 
Listing  of  VCM-A  Wastewater 
Treatment  Sludges? 

The  Agency  requests  comments  on 
the  proposed  listing  of  all  VCM-A 
wastewater  treatment  sludges  as  well  as 
the  proposed  conditional  listing  for  this 
waste,  hi  addition,  the  Agency  requests 
comment  on  alternative  management 
practices  that  may  either  be  in  use  or 
may  be  appropriate  for  this  wastestream, 
other  than  the  disposal  of  these  sludges 
in  subtitle  C  landfills. 

We  also  request  any  available 
information  on  whether  or  not  the 
VCM-A  wastes  were  previously 
disposed  in  non-hazardous  landfills. 
Even  if  we  do  not  receive  any 
information  that  previously  disposed 
VCM-A  wastes  will  result  in  generation 
of  hazardous  landfill  leachate  and  gas 
condensate,  we  may  still  choose  to 
promulgate  the  temporary  deferral  for 
landfill  leachate  and  gas  condensate 
from  this  waste.  This  is  because 
someone  may  discover  this  problem 
later  (after  the  effective  date  of  the 
listing),  so,  by  having  a  temporary 
deferral  in  place,  it  would  be  possible  to 
avoid  disruption  of  ongoing  leachate 
management  activities  while  we  further 
examine  this  issue  and  await  the  CWA 
final  rule. 

4.  Methyl  Chloride  Wastewater 
Treatment  Sludges 

a.  How  Is  EPA  Proposing  To  Regulate 
Methyl  CUoride  Wastewater  Treatment 
Sludges?  ■  < 

EPA  is  proposing  not  to  list  as 
hazardous  sludges  frt)m  the  treatment  of 
wastewaters  generated  from  methyl 
chloride  production  processes.  This 
wastestream  does  not  meet  the  criteria 
set  out  at  40  CFR  261.11(a)(3)  for  listing 
a  waste  as  hazardous.  It  does  not  pose 
a  substantial  present  or  potential  hazard 
to  human  health  or  the  environment. 
The  Agency  identified  limited  risks  to 
consumers  of  groundwater. 

b.  What  hiformation  Led  EPA  To 
Propose  Not  To  List  as  Hazardous 
Mediyl  Chloride  Wastewater  Treatment 
Sludges? 

EPA  identified  only  one  facility  that 
generates  sludges  from  the  treatment  of 
wastewaters  generated  from  the 
production  of  methyl  chloride  and  does 
not  currently  manage  the  waste  as 
hazardous.  "The  results  of  the  RCRA 
Section  3007  siuvey  for  the  chlorinated 
aliphatics  industry  show  that  this 
facility  generates  less  than  800  metric 
tons  of  this  sludge  each  year  and 
disposes  of  the  sludge  in  an  on-site 
landfill  along  with  other  wastes  bom 
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the  facility.  The  landfill  is  lined  and  has 
a  leachate  collection  system. 

In  conducting  the  risk  assessment  for 
this  sludge,  EPA  considered  one 
management  scenario,  disposal  in  an 
on-site  landfill.  The  Agency  analyzed 
potential  risks  from  methyl  chloride 
1    wastewater  treatment  sludge  by 
%  modeling  a  non-^oundwater  pathway. 
■^    The  Agency's  analysis  of  potential  risks 
due  to  volatile  emissions  from  the 
landfill  resulted  in  negligible  risks  to 
individuals  in  the  surrounding  area.  The 
Agency  also  conducted  a  bounding  (i.e., 
worsf  case)  risk  analysis  to  estimate 
potential  risks  to  groundwater 
consumers.  This  analysis  used  the 
leachate  concentration  measiued  bom  a 
sample  of  the  facility's  methyl  chloride 
wastewater  treatment  sludge,  and 
assimied  the  direct  ingestion  of  this 
leachate  by  an  adult  for  a  period  of  58 
years.  This  boimding  analysis  resulted 
in  a  risk  of  5E-5  for  one  constituent, 
arsenic. 

The  Agency  views  the  arsenic  risk 
results  from  the  bounding  analysis  as 
marginal.  Assimiing  a  landfill  DAF  of 
only  5  (a  reasonable  assimiption  for  an 
uiilined  landfill),  the  predicted  risk 
becomes  lE-5,  which  is  the  typical  level 
identified  by  EPA  as  posing  sufficient 
risk  to  require  the  waste  to  be  listed  as 
hazardous(see  59  FR  66072,  66077). 
However,  for  this  particular  facility, 
EPA  believes  that  the  actual  risk  from 
this  waste  will  be  much  lower  than  the 
risk  level  predicted  by  the  bounding 
analysis  given  that  the  landfill  currently 
used  by  the  single  facility  generating 
this  waste  is  lined  with  a  24-inch  clay 
liner  and  has  a  leachate  collection 
system. 

The  Agency  believes  that  the 
management  practice  of  most  concern 
(on-site  landfill)  was  assessed,  given 
that  it  is  the  only  management  practice 
used  by  the  single  facility  generating  the 
waste.  Given  that  the  landfill  is  located 
on  site  and  has  significant  remaining 
capacity,  the  Agency  sees  no  reason  to 
assume  that  the  facility  will  not 
continue  to  manage  its  wastewater 
treatment  sludges  from  the  production 
of  methyl  chloride  in  this  manner. 

Based  on  an  analysis  of  potential  risks 
associated  with  ciurent  management 
practices,  EPA  is  proposing  not  to  list  as 
hazardous  wastewater  treatment  sludges 
from  the  production  of  methyl  chloride. 
The  Agency  foimd  no  significant  risks 
arising  from  the  on-site  landfill 
management  scenario.  The  only  possible 
concern  arises  from  the  marginal  risk 
associated  with  arsenic,  which  falls  at 
the  risk  level  generally  identified  by 
EPA  for  listing  a  waste  as  hazardous, 
when  assuming  a  DAF  of  5.  The  Agency 
believes  this  assumption  is  reasonable 


for  an  unlined  landfill,  and  likely 
results  in  an  overestimate  of  risk  for  the 
management  practice  identified  by  EPA 
(i.e.,  an  on-site  landfill  that  operates 
with  a  clay  liner  and  leachate  collection 
at  a  single  facility). 

The  Agency  requests  comments  on 
the  approach  taken  to  determine  a  no- 
list  proposal  for  hazardous  wastewater 
treatment  sludges  from  methyl  chloride 
manufacturing. 

5.  Allyl  Chloride  Wastewater  Treatment 
Sludges 

a.  How  Is  EPA  Proposing  To  Regulate 
Allyl  Chloride  Wastewater  Treatment 
Sludges? 

EPA  is  proposing  not  to  list  as 
hazardous  sludges  generated  from 
treating  wastewaters  associated  with  the 
manufacture  of  allyl  chloride.  This 
wastestream  does  not  meet  the  criteria 
set  out  at  40  CFR  261.11(a)(3)  for  listing 
a  waste  as  hazardous.  It  does  not  pose 
a  substantial  present  or  potential  threat 
to  human  he^th  or  the  environment. 
The  Agency  has  identified  no  risks  of 
concern  associated  with  the  current 
management  of  the  waste. 

b.  What  Information  Led  EPA  To 
Propose  To  Not  List  as  Hazardous  Allyl 
Chloride  Wastewater  Treatment 
Sludges? 

Wastewater  treatment  sludges  from 
allyl  chloride  production  are  generated 
at  a  single  facility.  The  sludges  are 
generated  from  the  facility's  centralized 
wastewater  treatment  system.  This 
wastewater  treatment  system  is  a  non- 
dedicated  system  in  that  wastewaters 
from  the  facility's  midtiple  production 
processes  are  discharged  to  the  single 
system  for  combined  treatment. 
Wastewaters  from  the  production  of 
allyl  chloride  contribute  less  than  two 
percent  to  the  system's  total  sludge 
loading.  According  to  the  RCRA  Section 
3007  survey  response,  the  sludge 
generated  from  the  facility's  wastewater 
treatment  system  is  incinerated  on  site 
in  a  non-hazardous  waste  incinerator. 

During  the  investigations  undertaken 
in  support  of  the  listing  determinations, 
EPA  collected  one  sample  of  this  sludge. 
Two  duplicate  TCLP  analyses  were 
performed  using  the  sample  collected. 
The  sample  also  was  analyzed  for  total 
concentrations  of  dioxins  and  furans. 
The  TCLP  analyses  indicated  the 
presence  of  no  TCLP  constituents  above 
regulatory  levels.  The  total  arsenic 
concentration  in  the  waste  was  11.7  mg/ 
kg,  while  the  total  dioxin  (TEQ/TCDD) 
concentration  was  11.79  ng/kg. 

The  Agency  does  not  anticipate  any 
significant  risk  from  the  incineration  of 
allyl  chloride  wastewater  treatment 


sludge  in  a  non-hazardous  waste 
incinerator,  since  both  the  total  arsenic 
level  ■*^  and  the  total  dioxin  level  '»* 
detected  in  the  sludge  are  well  within 
the  range  of  backgroimd  levels  of  those 
constituents  in  soils. 

The  Agency  did  not  conduct  an 
analysis  of  risk  associated  with  other 
management  practices,  based  upon  the 
fact  the  waste  is  generated  by  a  single 
facility  and  currently  is  not  managed  in 
a  manner  other  than  non-hazardous 
waste  incineration. 

Given  that  wastewater  treatment 
sludges  from  allyl  chloride  production 
are  generated  by  a  single  facility,  that 
the  sludge  generated  is  the  product  of  a 
facility -wide  non-dedicated  (i.e.,  not 
process-specific)  wastewater  treatment 
system.^and  that  no  significant  risks  are 
posed  by  the  waste  attributable  to  the 
allyl  chloride  production  process,  the 
Agency  is  proposing  not  to  list  this 
waste  as  hazardous. 

The  Agency  requests  comments  on 
the  approach  taken  to  determine  to 
propose  not  to  list  as  hazardous 
wastewater  treatment  sludges  fit)m  allyl 
chloride  manufactiuing. 

F.  Constituents  Pmposed  for  Addition  to 
Appendix  Vm  to  40  CFR  Part  261 

Two  of  the  constituents  of  concern 
that  are  present  in  the  chlorinated 
aliphatic  wastewaters  (K173)  and  the ' 
EDC/VCM  wastewater  treatment  sludges 
(K174)  proposed  to  be  listed  as 
hazardous  waste  do  not  currenUy 
appear  on  the  list  of  hazardous 
constituents  at  40  CFR  part  261, 
appendix  VIII.  Therefore,  EPA  is 
proposing  to  add  these  two  constituents, 
octachlorodibenzo-p-dioxin  (OCDD)  and 
octachlorodibenzofuran  (OCDF),  to 
appendix  VIII.  OCDD  and  OCDF  are 
members  of  the  large  family  of 
polychlorinated  dioxins  and  furans. 
Certain  of  these  compounds,  most 
notably.  2,3,7,8  TCDD,  have  been  shown 
to  be  extremely  toxic. 

As  discussed  in  section  m.D  of 
today's  proposed  rule,  the  Agency's  risk 
assessment  found  significant  risks 
associated  with  the  presence  of  dioxins 


*'  Alkhatib,  Eid.  and  O'Connor.  Timothy, 
"Background  Levels  of  Priority  Pollutant  Metals  in 
Soil,  American  Environmental  Laboratory,  Vol.  10. 
No.  3.  April.  1998. 

Hunter.  Philip  M.,  "Air-Force  Wide  Background 
Concentrations  of  In6rganics  Occurring  in  Ground 
Water  and  Soil."  Proceedings  from  the  Fourteenth 
Annual  Waste  Testing  and  Quality  Assurance 
Symposium,  Pp.  73-77,  1998. 

Welch.  Alan  H.,  Lico,  Michael  S..  and  Hughes. 
Jennifer  L..  "Arsenic  in  Ground  Water  of  the 
Western  United  States, "  Ground  Water.  Vol.  26,  No. 
3.  May/June,  1988. 

♦■  See  Table  4-4  of  "Risk  Assessment  Technical 
Background  E)ocument  for  the  Chlorinated 
Aliphatics  Listing  Determination,"  EPA,  June  25, 
1999. 
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in  both  c  tilorinated  aliphatic 
wastewaters  and  EDC/VCM  wastewater 
treatmehi  sludges.  In  the  case  of  our 
analysis  bf  risk  for  both  categories  of 
waste,  tbe  dioxin/furan  concentrations 
were  m^«sured  on  a  TCDD  TEQ  basis. 
As  previously  discussed  in  today's 
proposed  rule,  TCDD  TEQ 
concent^tions  are  calculated  by 
multiplying  each  2,3,7,8  congener  by 
the  appropriate  TEF,  and  then  siunming 
the  residtant  concentrations  to  come  up 
with  a  TCDD  TEQ  value.  OCDD  and 
OCDF  al^  part  of  this  calculation. 

Available  data  indicate  that  2,3,7,8- 
substitu^0d  congeners  of  chlorinated 
dibenzoj-^Miioxin  and  dibenzofurans 
have  tojdc  effects  similar  to  2,3,7,8,- 
TCDD.  DMa  available  from  in  vivo  and 
in  vitro  studies  reveal  a  strong  structure- 
activity  relationship,  in  which  the 
2,3,7,8-^bstituted  congeners  are  much 
more  biiblogically  active  than  other 
congeneir^.  Both  OCDD  and  OCDF  are 
2,3,7,8-^iibstituted  congeners.  Available 
data  also  show  that  the  relative 
responses  of  different  PCDDs  and  PCDFs 
are  geneifdly  consistent  across  a  variety 
of  toxicity  end  points.  '*^  In  regard  to 
OCDD  spiecifically,  test  animals 
exhibited  initial  signs  of  "dioxin 
toxicity"  in  a  subchronic  study  of  mice 
exposed  to  OCDD  at  low  levels.*" 

EPA  also  points  out  that  the  oral  slope 
factors  for  OCDD  and  OCDF  (calculated 
by  multiolying  the  cancer  slope  factor 
for  2,34>  TCDD  by  the  TEFs  for  OCDD 
and  OapF,  which  are  both  0.0001  ^i)  are 
relatively  high  (15/(mg/kg)/day) 
compared  to  the  oral  slope  factor  of 
other  hasiardous  constituents  oirrently 
listed  in  «ppendix  Vm  to  40  CFR  261 
{e.g.,  arsenic  has  an  oral  slope  factor  of 
1.5/(mg/Q(g)/day). 

Thererore,  we  have  concluded  that, 
based  up6n  sufficient  evidence  to  show 
that  OCDp  and  OCDF  are  hazardous 
constituebts  and  based  upon  the  fact 
that  OCDD  and  OCDF  are  the  only 
congeners  that  make  up  TCDD  TEQ  that 
are  not  currently  listed  in  appendix  VHI, 
OCDD  and  OCDF  should  be  added  to 
appendijc  vm  of  40  CFR  part  261.  The 
Agency  tfquests  comment  on  its 
proposal!  to  ^^^  OCDD  and  OCDF  to  the 


*»U.S.  Etiviroamental  Protection  Agency.  1989 
Update  to  the  Interim  Procedures  for  Estimating 
Risks  Associated  with  Exposures  to  Mixtures  of 
Chlorinated  Ehbenzo-p-Dioxins  and  -Dibenzofurans 
(CDDs  and  CDFs).  Washington,  D.C.:  Risk 
Assessment  Forum.  March,  1989.  EPA/62S/3-89/ 
016. 

MCoutui^.  L.A.,  M.R.  Elwell,  and  L.S.  Bimbaum. 
"Dioxin-lika  Effects  Observed  in  Male  Rats 
Following  EKposure  to  Octachlorodibenzo-p-dioxin 
(OCDD)  during  a  13-week  Study."  Toxicology  and 
Applied  Pharmacology,  Vol.  93,  Pp  31-46, 1988. 

*'  Using  tile  toxicity  equivalency  (actor  (TEF) 
developed  by  the  World  Health  Organization,  see 
section  III.Dil.g.ii  of  today's  proposed  rule  for 
discussion  of  TEFs. 


list  of  hazardous  constituents  in 
appendix  Vm  to  40  CFR  261. 

IV.  Economic  Analysis 

A.  What  Is  the  Purpose  of  the  Economic 
Analysis? 

The  primary  piupose  of  the  economic 
analysis  presented  in  the  "Economic 
Background  Document,"  is  to  estimate 
potential  industry  compliance  costs 
associated  with  this  listing  proposal. 
Secondary  purposes  are  to  provide 
descriptive  information  about  the 
economic  (industry)  sectors  affected, 
and  about  the  economic  activities 
involving  chlorinated  aliphatic 
hydrocarbon  chemicals  (CAHCs).  The 
Economics,  Methods,  and  Risk 
Assessment  Division  (EMRAD)  of  EPA's 
Office  of  Solid  Waste  (OSW)  conducted 
the  economic  analysis.  The  "Economic 
Background  Document"  is  available  to 
the  public  from  the  RCRA  docket  (refer 
to  the  introduction  to  this  preamble  for 
instructions  on  how  to  obtain  a  copy). 
The  findings  of  the  economic  study  are 
siunmarized  in  this  section  of  the 
preamble.  References  to  statements 
below  pertaining  to  facts,  data, 
assumptions  and  other  types  of 
information,  are  identified  in  the 
doctunent. 

B.  How  May  the  Public  Participate  in  the 
Economic  Analysis? 

The  USEPA  encoiuages  the  public  to 
provide  comments  and  suggestions 
about  the  design,  acciuacy, 
representativeness  and  completeness  of 
the  "Economic  Background  Document." 

In  preparing  the  Economic 
Background  Document,  the  EPA 
preferred  to  the  maximiun  extent 
possible,  to  use  publicly-available  rather 
than  confidential  business  information 
(CBI)  as  information  and  data  sources,  to 
facilitate  transparency  for  public  review 
and  comment.  However,  some 
information  was  designated  by  siuvey 
companies  as  CBI  when  collected  in  the 
1992  and  1997  Section  3007  surveys 
administered  by  EPA  (described 
elsewhere  in  this  preamble). 
Consequently,  the  backgroimd  data  and 
information  available  to  the  EPA  during 
development  of  this  listing  proposal 
also  consisted  of  CBI  information.  In 
order  to  minimize  reliance  on  CBI  data, 
and  to  exhaust  available  public 
information  sotuces,  EPA  consulted 
many  other  databases  as  supplements 
and  substitutes  to  the  RCRA  Section 
3007  survey,  in  conducting  the 
economic  study.  ^ 

EPA  particularly  requests  written 
comments  from  the  public  on  the 
information  elements  listed  below 
pertaining  to  the  economic  analysis 


presented  in  the  "Economic  Backgroimd 
Dociunent:'* 

1.  Study  Des/gn.-^uggestions  for 
modifications  and  improvements  to  the 
scope,  methodology,  and  organization  of  the 
Economic  Bodnground  Document  (e.g.,  30- 
year  cost  annualization  "period-of-analysis" 
applied). 

2.  Facility  Universe:  Correct  number  and 
locations  of  CAHC  manufacturing  and  any 
other  types  of  facilities  and  entiUes 
potentially  affected  by  the  RCRA  listing 
proposal. 

3.  Affected  Wastes:  Correct  average  annual 
quantities,  types  and  industrial  source 
(origin)  of  potentially  affected  CAHC 
manufacturing  wastes. 

4.  Industry  Profile:  Characterization  of  the 
role,  ftmctions  and  industrial  organization 
associated  with  the  production  and  use  of 
CAHCs  in  the  US  economy. 

5'.  Baseline  Waste  'vlutiugeawnl: 
Characterization  of  baseline  (current)  waste 
management  practices  associated  with  CAHC 
manufacturing  wastes  (both  onsite  and  offisite 
management  practices),  including  the  types 
and  relative  waste  quanUties  managed,  types 
of  waste  management  units,  costs  of  waste 
management  (S/ton  basis),  waste 
commingling  and  segregation,  etc.  In 
particular,  there  is  uncertainty  in  the  Section 
3007  survey  data,  about  the  exact  number 
and  sizes  of  wastewater  management  tanks 
used  by  CAHC  manufacturing  facilities. 

6.  Compliance  Waste  Management: 
AdaptaUon  of  CAHC  manu^cturing  facihties 
to  the  RCRA  listing  proposal  if  finalized, 
such  as  changes  in  CAHC  manufacturing 
plant  &  equipment,  facility  layout, 
production  processes  and  methods,  business 
arrangements.  CAHC  product  mixes,  etc. 
What-are  possiL'e  operating  consequences  to 
waste  management  fecilities  for  meeting 

Kl  75  waste  pH  and  sulfide  landfill 
restrictions? 

7.  Facility  Process  Modifications: 
Identification  and  dollar  value  of  tump-sum 
capital  investment  costs  required  (per  . 
industrial  operating  unit  or  facility). 

8.  Unit  Costs:  Overall  representativeness  of 
unit  costs  applied  to  the  universe  of  CAHC 
manufocturing  facilities  for  industrial  waste 
management,  involving  both  non-hazardous 
and  hazardous  waste  handling. 

9.  Impact  Benchmarks:  The 
appropriateness  of  the  alternative  company 
financial  benchmarks  (e.g.,  annual  sales 
revenues,  annual  profits,  capital 
expenditures,  short-term  credit)  presented  in 
this  study,  and  of  other  benchmarks  not 
presented,  for  purpose  of  providing 
measurement  references  relative  to  assessing 
the  dollar  magnitude  of  the  estimated 
industry  compliance  costs. 

10.  Supporting  Data:  The  data  applied  in 
the  economic  study  are  from  sources 
published  over  a  number  of  years,  and  for 
some  key  data  elements,  are  more  than  five 
years  old  (e.g.,  during  preparation  of  this 
studyrthe  US  Bureau  of  Census'  1997  Survey 
of  Manufacturers  data  reports  were  not  yet 
available). 

11.  Other  Considerations:  Any  other 
comments  pertaining  to  other  aspects  of  the 
economic  study,  or  to  topics  which  have 
been  omitted  or  are  outside  the  scope  of  the 
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study,  if  relevant  to  assessing  the  economic 
impact  of  the  listing  proposal. 

C.  How  Are  Chlorinated  Aliphatic 
Chemicals  Used  in  the  Economy? 

Chlorinated  aliphatic  hydrocarbon 
chemicals  (CAHCs)  entered  into 
commerce  in  the  US  in  the  early  1920s, 
and  as  of  1994.  approximately  38  billion 
pounds  of  50  different  commercially 
significant  CAHCs  were  manufactured 
by  23  chemical  plants  (fecilities)  in  the 
United  States.  The  US  production  of 
CAHCs  has  grown  an  average  annual 
rate  of  4.4  percent  over  the  last  30  years. 

CAHCs  are  a  group  of  organic 
chemicals — most  of  which  are  colorless 
liquids  at  room  temperatiue — ^primarily 
used  as  intermediate  feedstocks  for  the 
production  of  polyvinyl  chloride  (PVC) 
plastics;  CAHCs  are  also  used  directly  in 
liquid  form  as  various  types  of  solvents, 
as  intermediates  for  the  production  of 
other  types  of  chemicals,  and  in 
assorted  other  commercial  use 
categories.  As  of  1996,  three  CAHCs — 
ethylene  dichloride,  vinyl  chloride, 
methyl  chloride — were  on  the  list  of 
top-50  chemicals  produced  in  the 
United  States. 

D.  Where  Are  CAHCs  Manufactured  in 
the  United  States? 

In  conjunction  with  contacts  of 
industry  representatives,  EPA  identified 
an  initial  subset  of  industrial  facilities 
relevant  to  the  scope  of  the  listing 
proposal,  according  to  both  the  (a)  types 
of  chemical  products  manufactured,  as 
well  as  the  (b)  types  of  industrial 
wastestreams  generated  from  the 
chemical  manufacturing  processes.  EPA 
identified  a  total  of  28  facilities  in  the 
1992  Section  3007  industry  survey,  and 
a  total  of  26  facilities  in  the  1997  follow- 
up  survey,  as  a  result  of  two  facility 


closures  in  the  interim  period.  Three  of 
the  26  facilities  were  discovered  to  be 
either  "de  minimus"  producers  of 
CAHCs,  or  double-counted  in  the 
survey,  which  resulted  in  a  final  subset 
of  23  relevant  CAHC  manufacturing 
facilities. 

The  relevant  subset  of  23  CAHC 
manufacturing  facilities  surveyed  in 
USEPA-OSW's  1997  survey  are  located 
in  eight  states  (Kansas,  Kentucky, 
Louisiana,  Maryland,  Michigan,  New 
York,  Tennessee,  and  Texas),  and 
employ  an  average  of  over  700 
employees  per  facility.  Total 
employment  for  all  23  facilities  is  about 
19,000  employees,  and  the  total 
emplojonent  associated  with  the  16 
parent  companies  which  own  these  23 
facilities  is  much  larger,  estimated  at 
526,700  employees. 

E.  Have  CAHCs  Been  Produced 
Historically  in  Other  Locations  in  the 
United  States? 

In  addition  to  current  databases,  there 
are  assorted  documents  which  contain 
historical  information  about  the  CAHC 
production  industry  in  the  United 
States.  Historically,  CAHCs  have  been 
manufactured  and/or  used  as  feedstocks 
and  intermediates  in  chemical 
production  plants  in  at  least  15  states  in 
the  US.  The  historical  data  on  the 
number  and  location  of  CAHC 
production  facilities  serves  to  illustrate 
the  dynamic  business  activity  in  this 
industry  sector.  As  late  as  1975,  CAHCs 
were  produced  ui  the  US  by  32 
companies  in  58  plant  locations. 

F.  What  Are  the  Estimated  Potential 
Industry  Costs  of  This  Listing? 

There  are  two  associated  categories  of 
potential  compliance  costs  for  CAHC 


manufecturers  tmder  this  listing 
proposal:  (a)  process  wastewater  listing 
costs,  and  (b)  wastewater  treatment 
sludge  listing  costs.  These  costs  are 
incremental  to  current  waste 
management  costs  in  this  industry,  in 
the  sense  that  all  CAHC  manufacturing 
facilities  are  ciurently  regulated  luider 
RCRA  (i.e.,  as  chlorinated  aliphatic 
manufacturers  via  the  existing  RCRA 
F025  and  F026  wastecodes,  among 
others),  and  some  facilities  cturently 
manage  most  or  all  of  their  CAHC 
manufacturing  wastes  as  hazardous. 
Consequently,  this  listing  proposal  will 
not  have  a  full  incremental  impact  on 
these  facilities,  and  the  marginal  impact 
on  their  existing  operations  in  relation 
to  current  RCRA  compliance  and 
hazardous  waste  handling  practices  may 
be  less  than  it  otherwise  would  be  if 
these  companies  and  facilities  did  not 
have  experience  with  baseline  RCRA 
waste  management  practices. 

As  simunarized  in  Table  IV-1  below, 
EPA  estimates  the  total  industry 
compliance  cost — excluding  paperwork 
burden  as  separately  estimated  in  the 
Information  Collection  Request — 
associated  with  the  two  wastestream 
components  of  the  listing  proposal  {i.e., 
sludges  and  wastewaters),  at  $2,355 
million  in  average  annual  cost,  for 
annual  waste  management  in 
conformance  with  the  terms  of  the 
listing  proposal.  This  total  cost  consists 
of  an  estimated  $1,320  million  in  initial 
capital  expenditures  (30-year 
annualized  equivalent  of  $0,046 
million),  and  an  estimated  $2,309 
million  in  reciuring  annual  costs. 


Table  IV-1  .—Summary  of  Estimated  Industry  Compliance  Costs  for  the  RCRA  Listing  Proposal; 
Wastewater  Treatment  Sludges  and  Wastewaters.  Average  Annual  Equivalent  Total  Industry  Cost 


Item 


A 
A1 
A2 


B. 

B1 

B2 

B3 

B4 

B5 


Type  of  CAHC  facility  potentially  affected  by  the  proposed  RCRA  listing  options 


sludge  listing  estimated  COSTS: 

Non-iandfilled  EDC/VCM  sludge 

VCM-A  process  w/mercury  catalyst 

Subtotal  sludge  costs  

WASTEWATER  LISTING  ESTIMATED  COSTS: 

Tank  fixed  roof  +  valve  

Tank  roof  vent  +  cartx>n  control 

Tank  "Subpart  CC"  ancillary  costs* 

Initial  waste  testing  for  dioxins 

Annual  waste  retesting  for  dioxins 

Subtotal  wastewater  costs 

SLUDGE  +  WASTEWATER  COSTS  (column  totals) 


Initial 

capital 

costs 

($  lump-sum) 


$0 
0 


1,084,600 

150,900 

0 

84,500 

0 


1.320,000 


1,320,000 


Recurring 
annual 

O&M  costs 
($/year) 


$1,333,000 
209,000 


1,542,000 

81.600 

591,200 

23.700 

0 

70,400 


766,900 


^ 

t 
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2,309,000 
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Item 


Type  of  CAHC  facility  potentially  affected  by  the  proposed  RCRA  listing  options 


Initial  Recumng 

capital  annual 

costs  I     O&M  costs 

($  lump-sum)  I        ($/year) 


Total  annualized  equivalent  cost 


2.355.000 


V.  Propqfed  Treatment  Standards 
Under  RCRA's  Land  Disposal 
Restrictions 

A.  What  Are  EPA 's  Land  Disposal 
Restrictions  (LDRs)? 

The  RtiRA  statute  requires  EPA  to 
establish  treatment  standards  for  all 
wastes  destined  for  the  land  disposal. 
These  ai^  the  so  called  "land  disposal 
restricti^hs"  or  LDRs.  For  any 
hazardoiib  waste  identified  or  listed 
after  November  8, 1984,  EPA  must 
promulgate  these  LDR  treatment 
standards  within  six  months  of  the  date 
of  identijdcation  or  final  listing  (RCRA 
Section  M)04(g)(4),  42  U.S.C.  6924(g)(4)). 
RCRA  ano  requires  EPA  to  set  as  these 
treatmeq^  standards  "*  *  *  levels  or 
methods  pf  treatment,  if  any,  which 
substantji^ly  diminish  the  toxicity  of 
the  wastB  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimiadd."  (RCRA  Section  3004(m)(l), 
42  U.S.C.  6924(m)(l)). 

Wastes  that  meet  treatment  standards 
established  by  EPA  may  be  land 
disposed.  Wastes  that  do  not  meet  these 
standards  are  prohibited  from  land 
disposal  (except  in  so-called  no- 
migration  units).  Each  waste  proposed 
for  listiqg  as  hazardous  in  this  rule  will 
be  subje^  to  all  the  land  disposal 
restricti(^|is  on  the  same  day  their 
respective  listing  becomes  effective. 

B.  How  iipes  EPA  Develop  LDR 
Treatm^t  Standards? 

To  estulish  LDR  treatment  standards, 
EPA  first  identifies  the  best 
demonstrated  available  technology 
(BDAT)  fOr  the  hazardous  constituents 
present  it  the  hazardous  waste,  and 
then  detennines  what  constituent 
concentrations  can  be  achieved  by  the 
technold^  or  technologies  identified  as 
BDAT.   1] 

EPA  t^ically  has  established 
treatment  standards  based  on 
perform^ce  data  itom  the  treatment  of 
the  wast)a  at  issue,  if  such  data  are 
availabl^t  and  also  from  the  treatment  of 
wastes  with  similar  chemical  and 
physical  characteristics  or  similar 


concentrations  of  hazardous 
constituents.  Treatment  standards 
typically  cover  both  wastewater  and 
nonwastewater  waste  forms  on  a 
constituent-specific  basis.  The 
constituents  selected  for  regulation 
under  the  LDR  program  are  not 
necessarily  limited  to  those  present  in  a 
proposed  listing,  but  also  may  include 
those  constituents  or  parameters  that 
will  ensure  that  treatment  technologies 
are  operated  properly.  For  listed  waste 
EPA  identifies  these  as  "regulated 
constituents"  and  they  appear 
individually  in  the  Table  at  40  CFR 
268.40,  along  with  their  respective 
treatment  standards. 

EPA  may  develop  and  promulgate 
either  teclmology-specific  treatment 
standards  or  numerical  treatment 
standards.  Should  EPA  elect  to  use 
technology-specific  standards,  all 
wastes  that  meet  the  listing  designations 
would  have  to  be  treated  by  the 
technology  or  technologies  specified 
before  disposal.  These  technologies  are 
also  identified  in  the  Table  at  §  268.40 
and  are  further  described  in  §  268.42. 
Should  EPA  elect  to  use  numerical 
treatment  standards,  the  Agency  allows 
the  use  of  any  technology  (other  than 
impermissible  dilution)  to  comply  with 
the  treatment  standards. 

After  developing  the  LDR  treatment 
standards,  we  must  also  determine  if 
significant  treatment  capacity  is 
available  to  treat  the  expected  volumes 
of  wastes.  If  so,  the  LDR  treatment 
standards  become  effective  essentially  at 
the  same  time  a  listing  does.  If  not,  EPA 
may  grant  up  to  a  two-year  national 
capacity  variance  (NCV)  during  which 
time  the  LDR  treatment  standards  are 
not  effective. 

For  a  more  detailed  overview  of  the 
Agency's  approach  for  developing 
treatment  standards  for  hazardous 
wastes,  see  the  final  rule  on  solvents 
and  dioxins  (51  FR  40572,  November  7, 
1986)  and  section  m.A.l  of  the 
preamble  to  the  final  rule  that  set  land 
disposal  restrictions  for  the  "Third 
Third"  wastes  (55  FR  22535,  June  1, 
1990).  EPA  also  has  explained  its  BDAT 
procedures  in  "Best  Demonstrated 
Available  Technology  (BDAT) 
Background  Document  for  Quality 


Assurance/Quality  Control  Procedures 
and  Methodology  (EPA/OSW,  October 
23, 1991)"  .  This  document  is  available 
in  the  docket  supporting  this 
rulemaking. 

C.  What  Kind  of  Treatment  Standards 
Are  Proposed? 

EPA  has  gathered  data  on  waste 
characteristics  and  current  management 
practices  for  wastes  proposed  in  this 
action  as  part  of  the  administrative 
record  for  this  rule,  and  has  evaluated 
these  data  to  develop  specific  treatment 
standards.  An  examination  of  the 
constituents  that  are  the  basis  of  the 
proposed  listings  shows  that  the  Agency 
has  previously  developed  niunerical 
treatment  standards  for  most  of  the 
constituents  of  concern.  After  reviewing 
the  available  characterization  data  and 
the  available  information  on  waste 
management  practices  for  these  wastes 
proposed  for  listing,  EPA  has 
determined  that  it  is  technically  feasible 
and  justified  to  apply  existing  imiversal 
treatment  standards  (UTS)  to  the 
regulated  hazardous  constituents  of 
concern  in  the  wastes  proposed  to  be 
listed  as  K173  and  K174.  For  K175,  EPA 
is  proposing  a  metals  recovery 
requirement  as  the  treatment  standard, 
namely  roasting  and  retorting.  Although 
the  mercury  in  Kl  75  would  be 
recovered,  other  treatment  residuals  will 
exist.  For  these  residuals,  we  are 
proposing  that  existing  UTS  will  be 
applicable. 

Available  information  also  shows  that 
these  wastes  and  the  treatment  residuals 
can  be  managed  in  existing  treatment 
and  reclamation  units  that  routinely 
manage  similar  or  as-difficult-to-treat 
hazardous  wastes  that  ciurently  are 
prohibited  from  land  disposal.  The 
BDAT  backgroiuid  document  provides 
further  information  on  EPA's  rationale 
for  applying  UTS  to  these  wastes  and 
the  treatment  standard  of  metals 
recovery  to  K175.  Also  see  LDR  Phase 
n  final  rule.  59  FR  47982.  September  19, 
1994,  for  a  further  discussion  of  UTS. 

For  proposed  K173  and  K174,  EPA  is 
proposing  to  regulate  specific 
constituents  from  each  of  these 
hazardous  wastes.  A  list  of  the  proposed 
regulated  hazardous  constituents  and 
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the  proposed  treatment  limits  can  be 
found  in  the  following  preamble  section 
and  in  the  proposed  regulatory  Table 
268.40 — Treatment  Standards  for 
Hazardous  Wastes.  If  EPA  makes  a  final 
decision  to  list  the  identified  wastes, 
these  constituents  and  standards  would 
apply. 

EPA  has  provided  in  the  BDAT 
backgrOimd  dociunent  a  review  of 
thermal  and  nonthermal  technologies 
that  can  be  used  to  meet  the  proposed 
numerical  concentration  limits  for 
proposed  K173  and  K174,  assuming  the 
design  and  operation  of  these 
technologies  are  optimized.  Since  EPA 
is  proposing  numerical  concentration 
limits,  the  use  of  other  technologies 
capable  of  achieving  the  proposed 
treatment  stanHarH.<;  is  allowed,  except 
for  those  treatment  or  reclamation 
practices  constituting  land  disposal  or 
impermissible  dilution  (see  40  CFR 
268.3).  As  noted  above,  EPA  is 
proposing  a  specified  technology- 
specific  treatment  standard  for  K175. 
K175  waste  would  therefore  have  to  be 
treated  by  the  required  technology  and 
the  residues  thereof  or  subsequent 
residues  would  have  to  meet  numerical 
UTS  concentration  limits.  '^ 

D.  Other  LDR-Related  Provisions 

We  propose  that  the  provisions  in  40 
CFR  268.45  would  also  be  applicable  for 
the  treatment  and  disposal  of  hazardous 
debris  contaminated  with  proposed 
K173,  K174,  and  K175.  Hazardous 
debris  treated  in  accordance  with  the 
provisions  of  40  CFR  268.45  may  be 
allowed  for  land  disposal  in  a  hazardous 
waste  disposal  facility.  As  a  result, 
debris  contaminated  with  proposed 
K173,  K174,  and  K175  would  be 
required  to  be  treated  prior  to  limd 
disposal,  using  specific  technologies 
from  one  or  more  of  the  following 
families  of  debris  treatment 
technologies:  extraction,  destruction,  or 
immobilization.  Residuals  generated 
from  the  treatment  of  debris 
contaminated  with  proposed  K173, 
K174,  or  K175  will  have  to  meet  the 
applicable  UTS  limits  proposed  today. 
See  57  FR  37277,  August  18. 1992.  for 
additional  information  on  the 
applicability,  scope,  and  content  of  the 
hazardous  debris  provisions. 

We  note  that,  when  the  listings 
proposed  today  become  final,  the 


'^  There  are  two  exceptions.  Where  the  treatment 
technology  is  not  appropriate  to  the  waste, 
regulations  provide  a  petition  process  whereby  the 
generator  or  treatment  facility  may  petition  the 
Administrator  for  a  variance.  See  40  CFR  268.44.  In 
addition,  persons  can  petition  the  Administrator  for 
an  alternate  treatment  method  by  showing  that  the 
alternate  method  can  achieve  a  measure  of 
performance  equivalent  to  the  method  specified  by 
rule. 


alternative  soil  treatment  standards  in 
40  CFR  268.49  would  be  available  for 
any  soils  contaminated  with  the  newly 
listed  wastes.  Soils  that  must  meet  LDRs 
before  land  disposal  may  be  treated  to 
the  levels  in  the  alternative  soil 
treatment  standards  as  long  as  the  soils 
will  not  be  used  in  a  manner 
constituting  disposal.  Even  though  EPA 
is  proposing  a  method  of  treatment  for 
K175,  the  waste  contains  an  analyzable 
hazardous  constituent.  Consequently, 
the  alternative  treatment  standards  may 
apply  and  specify  that  the  analyzable 
constituent  must  be  at  specified  levels 
for  soil  contaminated  with  the  waste  to 
be  disposed.  See  268.49(c)(3)(B), 
promulgated  at  63  FR  28751.  Such  soils 
can  only  be  land  disposed  (here, 
recycled  by  being  placed  on  the  land)  if 
they  first  meet  UTS.  See  63  FR  28609- 
28610  (May  26, 1988). 

A  faciUty  is  not  required  to  use  these 
alternative  soil  treatment  standards  and 
may  elect  to  comply  with  the  traditional 
LDR  treatment  standards  for  process 
waste.  The  choice  of  whether  to  do  so 
potentially  impacts  how  many 
constituents  must  meet  LDR  treatment 
standards.  If  a  site  chooses  to  meet  the 
alternative  soil  treatment  standards  and 
their  soils  are  contaminated  with  a 
listed  waste,  then  they  are  required  to 
treat  both  the  regulated  hazardous 
constituents  specified  in  268.40  and 
also  any  tmderlying  hazardous 
constituents.  Potential  underlying 
hazardous  constituents  are  listed  in  the 
UTS  Table  at  268.48.  However,  if  the 
traditional  treatment  standards  are 
applied  to  a  soil  contaminated  with  a 
listed  waste,  then  only  the  regulated 
constituents  specified  in  268.40  must 
meet  the  treatment  standards.  For 
further  discussion  of  the  alternative  soil 
treatment  standards,  please  refer  to  the 
final  Phase  IV  LDR  rule  (63  FR  28556. 
28609.  May  26. 1998)  and  the 
subsequent  clarification  notice  (64  FR 
25410-25411.  May  11. 1999). 

Lastly,  because  land  disposal  also 
includes  placement  in  injection  wells 
(40  CFR  268.2(c))  application  of  the  land 
disposal  restrictions  to  proposed  K173, 
K174,  and  K175  requires  the 
modification  of  injection  well 
requirements  foimd  in  40  CFR  148.  We 
propose  that  K167  and  K168  be 
prohibited  from  undergroimd  injection. 
See  40  CFR  148.  Therefore,  wastes 
proposed  to  be  listed  as  K173,  K174, 
and  K175  may  not  be  underground 
injected  unless  they  have  been  treated 
in  compliance  with  the  LDR  treatment 
standards  or  a  no  migration  petition  for 
these  wastes  has  been  approved. 


E.  What  Standards  Is  EPA  Proposing  for 
K173? 

EPA  is  proposing  to  apply  existing 
Universal  Treatment  Standards  to 
proposed  K173  wastes.  We-have 
examined  the  constituents  that  comprise 
the  basis  of  the  proposed  listing  and 
identified  the  presence  of  those  other 
constituents  near  on  in  excess  of  cturent 
niunerical  universal  treatment 
standards.  Wastes  that  exceed  these 
levels  require  treatment  of  the 
constituents  to  diminish  the  toxicity  of 
the  waste  and  to  reduce  the  likelihood 
of  migration  of  the  hazardous 
constituents.  Based  on  this  examination, 
we  propose  treatment  standards  for 
bis(2-chloroethyl)ether,  chloroform, 
pentachlorophenol,  phenol,  2,4,6- 
trichlorophenol,  chromium(total),  and 
nickel  in  addition  to 
tetrachlorodibenzodioxins, 
pentachlorodibenzodioxins, 
hexachlorodibenzodioxins , 
heptachlorodibenzodioxins, 
tetrachlorodibenzofurans , 
pentachlorodibenzofurans, 
hexachlorodibenzofurans , 
heptachlorodibenzofurans,  OCDD,  and 
OCDF  in  proposed  K173. 

Existing  LDR  standards  for  the  wastes 
that  contain  chlorinated  dibenzo-pora- 
dioxins  and  dibenzofurans  are 
expressed  in  terms  of  all 
tetrachlorodibenzo-p-dioxins , 
pentachlorodibenzo-p-dioxins , 
hexachlorodibenzo-p-dioxins, 
tetrachlorodibenzofurans, 
pentadibenzofurans, 
hexachlorodibenzofurans,  OCDD,  and 
OCDF.  Today's  notice  proposes 
treatment  standards  for  five  additional 
dioxin/furan  congeners,  namely 
1,2,3,4.6,7,8-heptaclilorodibenzo-p- 
dioxin,  1,2,3,4,6,7.8- 
heptachlorodibenzofiuan,  1,2,3,5,7,8,9- 
heptachlorodibenzofuran,  OCDD,  and 
OCDF.  We  are  doing  so  because  these 
constituents  are  present  at 
concentrations  that  present  significant 
risks  should  proposed  hazardous  waste 
K173  be  mismanaged. 

For  proposed  K173  nonwastewaters, 
we  propose  that  the  LDRs  for  the  three 
new  congeners  (1,2,3,4,6,7,8- 
heptachlorodibenzo-p-dioxin. 
1 ,2 .3 .4 .6. 7.8-heptachlorodibenzofuran. 
1 .2 .3 .5 . 7,8,9-heptachlorodibenzofuran, 
OCDD,  and  OCDF)  be  set  at  the 
quantitation  limits  of  method  8280A. 
These  quantitation  limits  are  achievable 
routinely,  and  being  3  to  4  times  the 
detection  limit  of  residues  from 
combustion,  they  are  a  reasonable 
approximation  of  2.8  times  the  method 
detection  limit  normally  used  to 
develop  treatment  standards  from 
detection  limit  data  to  account  for 
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potential  l^«atment  variability. "  Since 
method  siasOA  was  first  developed,  the 
more  sensitive  high-resolution  mass 
spectrometry  method  8290  has  been 
developed  Method  8290  may  achieve 
detection]  limits  orders  of  magnitude 
more  seiuitive  than  Method  8280A. 
However,  we  lack  actual  treatment 
performa^e  data  for  these  wastes  using 
method  8290.  Further,  because  of  the 
trace  levejls  of  dioxins/furans  that 
method  8^90  is  capable  of  detecting,  we 
can  not  pf^sume  that  combustion  would 
achieve  the  much  lower  non-detectable 
levels  of  method  8290.  Therefore,  we  are 
proposing  to  base  treatment  standards 
for  the  five  congeners  cited  above  on  the 
more  widjejly  available  method  8280A. 
We  specincally  invite  data  to  be 
submitted  jon  the  levels  that  ran  ho 
achieved  Using  method  8290. 

From  pwt  trial  bums,  we  have 
confidenco  that  incineration  has  been 
fully  demonstrated  for  treating  dioxin- 
containine  wastes.  As  explained  in  1989 
solvents  aid  dioxin  rule.  Method  8280A 
failed  to  detect  chlorinated  dibenzo-/>- 
dioxins  and  dibenzofurans  in  residues 
from  trialjl^ums.  This  has  led  the 
Agency  tq  (conclude  that  the  residual 
levels  of  chlorinated  dibenzo-p-dioxins 
and  dibenzofurans  that  remain  after 
treatment!  would  ^  ^^^^  below  the 
levels  prcposed.  See  51  FR  1734, 
January  14»  1986.  Therefore,  for  the 
three  nev«j  pongeners,  we  are  proposing 
standards  based  on  these  data  showing 
that  high  temperature  thermal  treatment 
achieved  (Jestruction  of  these 
constitue|its  to  levels  below  the  stated 
quantitatii[jn  limits  of  method  8280A. 

For  protiosed  K173  wastewaters,  we 
propose  that  the  UTS  treatment  level  of 
0.000035  ttig/L  for 

pentachloliiodibenzofuran  be  transferred 
to  1,2,3,4  j^,7,8-heptachlorodibenzo-p- 
dioxin,  1,2,3,4,6,7,8- 
heptachlcmodibenzofuran,  and 
1 ,2 ,3 ,5  ^,8]9-heptachlorodibenzofuran. 
Pentachlonjodibenzofuran  is  a  stnictiiral 
homologu^  of  these  constituents  with 
similar  pljysical  properties,  which 
allows  us  !^  assume  similar  treatment 
efficiencies.  Similarly,  we  propose  that 
the  UTS  treatment  level  of  0.000063  mg/ 
L  for  tetraphlorodibenzofuran  be 
transferret(  to  OCDD  and  OCDF.  For  all 
other  dioXin/furan  congeners,  we 
propose  to  transfer  the  current, 
corresponding  universal  treatment 
standards! ! 

For  the  |sjpecific  numerical  standards 
proposed  to  be  applicable  to  proposed 


K173,  see 


le  proposed  amendments  to 


^^  See  Best  Remonstrated  Available  Technology 
(BOAT)  BacHground  Document  for  Quality 
Assurance/Qiiality  Control  Procedures  and 
Methodology.)  EPA,  October  23.1991. 


40  CFR  268.40  at  the  end  of  this 
preamble.  We  request  comment  on  the 
-  proposed  treatment  standards  for 
proposed  K173. 

F.  What  Standards  Is  EPA  Proposing  for 
K174? 

EPA  is  proposing  to  apply  existing 
Universal  Treatment  Standards  (UTS)  to 
these  wastes.  We  have  examined  the 
constituents  that  comprise  the  basis  of 
the  proposed  listing  and  identified  the 
presence  of  those  other  constituents 
near  on  in  excess  of  current  numerical 
universal  treatment  standards.  Waste 
that  exceed  these  levels  require 
treatment  of  the  constituents  to 
diminish  the  toxicity  of  the  waste  and 
to  reduce  the  likelihood  of  migration  of 
the  hazardous  constituents.  Based  on 
this  examination,  we  propose  that 
wastes  proposed  to  be  listed  as  Kl  74  be 
treated  for  arsenic,  tetrachlorodibenzo- 
p-dioxins,  pentachlorodibenzo-p- 
dioxins,  hexachlorodibenzo-p-dioxins, 
heptachlorodibenzo-p-dioxins, 
tetrachlorodibenzofurans, 
pentachlorodibenzofurans, 
hexachlorodibenzofurans, 
heptachlorodibenzofurans,  OCDD,  and 
OCDF.  We  are  proposing  to  apply  the 
new  numerical  standards  for  the  five 
new  congeners  (one 
heptachlorodibenzo-p-dioxin,  two 
heptachlorodibenzofurans,  OCDD,  and 
OCDF),  discussed  in  the  previous 
section,  to  proposed  hazardous  waste 
Kl  74  because  these  constituents  are  also 
present  in  proposed  K174  wastes  at 
significant  concentrations  that  would 
present  risks  should  the  wastes  be 
mismanaged. 

We  request  comment  on  the  proposed 
treatment  standards  for  wastes  proposed 
to  be  listed  as  K174. 

G.  What  Standards  Is  EPA  Proposing  for 
K175? 

Proposed  hazardous  waste  K175  is 
generated  from  the  treatment  of  catalyst 
change-out  wastewaters  from  the 
chlorination  of  acetylene  on  a  mercuric 
chloride  catalyst.  As  with  the  above 
wastes,  we  have  examined  the 
constituents  that  comprise  the  basis  of 
the  proposed  listing  and  identified  the 
presence  of  mercury  as  the  only 
constituent  that  would  require  treatment 
to  diminish  the  toxicity  of  the  waste  and 
to  reduce  the  likelihood  of  migration. 
Proposed  K175  contains  in  excess  of  260 
mg/kg  mercury  and  is  greater  than  one 
percent  in  organic  constituents.  This 
type  of  waste  profile  is  similar  to  wastes 
that  are  currently  deemed  to  be 
characteristically  hazardous  under  the 
D009  waste  code.  Therefore,  in 
assessing  what  type  of  LX)R  treatment 
standards  are  warranted  for  proposed 


K175,  we  look  first  to  the  D009 
treatment  standards. 

Current  regulations  for  similar  D009 
wastes  require  either  retorting  or 
roasting  (RMERC)  or  incineration  in 
units  operated  in  accordance  with  the 
technical  operation  requirements  of  40 
CFR  Part  264,  Subpart  O  and  Part  265, 
Subpart  O  (IMERC  ).  However,  current 
regulations  do  not  require  combustion 
units  to  capture  and  recover  mercury 
frt)m  the  combustion  gases  produced.  If 
all  the  mercury  contained  in  these 
wastes  were  combusted  without  capture 
and  removal,  the  result  would  be  over 
one  metric  ton  per  year  of  m^ury 
emissions.  Under  the  upcoming 
revisions  to  the  hazardous  waste 
combustion  regulations,  it  is  not  clear 
that  facilities  are  going  to  choose  to 
employ  air  pollution  control  devices 
(capture  and  removal  devices)  to 
comply  with  mercury  emission  limits. 
They  might  instead  simply  choose  io 
reduce  their  feed  rate,  which  will  not 
reduce  the  total  amount  of  mercury 
emitted  over  the  long  term.  Given  this 
imcertainty  about  future  compliance 
strategies  by  the  hazardous  waste 
combustion  industry,  we  are  proposing 
that  mercury  recovery  by  retorting  or 
roasting  (RMERC)  be  the  required 
treatment  technology  for  this  waste. 
RMERC  requires  processing  in  devices 
subject  to  mercury  emission  controls 
resulting  in  mercury  capture  and 
removal,  and  also  subject  to  emission 
standards  such  as  the  National 
Emissions  Standard  for  Hazardous  Air 
Pollutants  (NESHAP)  for  mercury.  See 
40  CFR  268.42.  For  residues  of  the 
RMERC  process,  we  propose  to  adopt 
the  current  standard  of  0.20  mg/L  TCLP 
mercury. 

The  Agency  has  contacted  a  treatment 
vendor  of  RMERC  technology  who 
indicated  that  treatment  of  the  subject 
wastes  may  be  difficult,  but  is 
possible. '*'»  We  therefore  request 
treatment  performance  data  regarding 
the  use  of  retorting  for  these  waste. 

Absent  definitive  treatment  data,  we 
have  considered  whether  an  alternative 
treatment  standard  to  retorting  might  be 
feasible  to  propose  for  comment.  One 
alternative  is  to  establish  a  numerical 
concentration  limit.  Under  current 
regulations,  mercury  wastes  that  are 
stabilized  are  subject  to  a  standard  of 
0.025  mg/L  TCLP  mercury.  This  differs 
from  the  initial  option  of  retorting  in 
two  key  respects.  First,  use  of  specific 
treatment  ttchnology  would  not  be 
required  and,  second,  the  treated  waste 
or  waste  residuals  would  be  subject  to 
a  numerical  s.  mdard  about  one  order  of 


^  Personal  communication  with  John  Boyle, 
Bethlehem  Apparatus  Co..  Inc. 
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magnitude  more  stringent — 0.2  mg/L  for 
retorting  residuals  under  the  first  option 
vs.  0.025  mg/L  for  all  treatment 
residuals  under  this  second  option. 

Without  the  assurance  of  treatment 
that  a  requirement  for  retorting  woiUd 
provide,  the  tighter  standard  of  0.025 
mg/L  TCLP  is  appropriate  to  propose  as 
a  potential  treatment  standard.  This 
standard  would  apply  to  all  treatment 
residuals  included  in  the  listing 
description  for  proposed  hazardous 
waste  K175,  regardless  of  the  type  of 
treatment  used,  hi  practice,  this 
standard  would  involve  the 
immobilization  of  the  mercury  in  the 
waste  before  land  disposal.  If 
regulations  were  to  be  promulgated  in 
this  form,  the  waste  could  be  Land 
disposed  if  a  standard  of  0.025  mg/L 
TCLP  merciuy  was  achieved  using  any 
technology  other  than  impermissible 
dilution. 

Calcidated  solubilities  of  mercury 
sulfide  (metaciimabar)  as  a  function  of 
pH  have  revealed  that  above  pH  6.0  the 
presence  of  sulfide  complexes  residts  in 
significantly  increased  solubility.'^ 
Preliminary  residts  from  constant  pH 
leaching  measurements  of  the  subject 
waste,  as  part  of  an  on-going  study,  have 
■shown  similar  resvdts.^  At  pH  6.0  the 
waste  tested  leached  0.0058  mg/L. 
However,  at  pH  10, 1.63  mg/L  mennuy 
was  solubilized.  Current  landfill 
disposal  site  conditions  for  this  waste 
are  reported  to  be  pH  9.48-9.5  7.'^  Under 
these  conditions,  mercury  in  the  waste 
would  be  expected  to  be  mobilized 
especially  if  excess  sidfides  were 
present.  Therefore,  controlled  treatment 
and  disposal  conditions  are  warranted 
to  avoid  mobilization  of  the  mercury  in 
the  waste,  which  could  pose  a 
significant  threat  to  human  health  and 
the  environment.  To  insure  operational 
stability  of  the  treatment  process  and 
proper  long-term  disposal,  EPA 
proposes  two  conditions  as  part  of  the 
LDR  treatment  standards.  First,  the 
waste  residue  generated,  if  in  mercuric 
siUfide  form,  must  itself  be  pH  6.0  or 
below.  We  therefore  propose  thalf 
mercuric  sulfide  residues  of  this  waste 


''H.  Lawrence  Clever,  Susan  A.  Johnson,  and  M. 
Elizabeth  Derrick,  The  Solubility  of  Mercury  and 
Some  Sparingly  Soluble  Mercury  Salts  in  Water  and 
Aqueous  Electrolyte  Solutions,  |.  Phys.  Chetn.  Ref. 
Data,  Vol.  14,  No.  3,  1985.  page  652. 

MPaul  Bishop,  Renee  A.  Rauche,  Linda  A.  Rieser, 
Markram  T.  Suidan.  and  Jain  Zhang:  "Stabilization 
and  Testing  of  Mercury  Containing  Wastes,"  Draft, 
Department  of  Civil  and  Environmental 
Engineering,  University  of  Cincinnati,  March  31. 
1999.  Please  note  that  this  is  a  draft  EPA  document 
not  yet  peer  reviewed.  Also,  data  within  the  report 
is  still  undergoing  QA/QC  review,  and  the  text, 
data,  and  conclusions  in  the  report  may  change 
before  the  document  is  finalized. 

'''  May  14, 1999,  landfill  parameters,  e-mail  from 
Mitch  Hahn,  Waste  Management. 


be  treated  to  attain  a  pH  of  less  than  or 
equal  to  6.0.  Second,  if  proposed  K175 
wastes  are  to  be  co-disposed  in  a  landfill 
with  other  wastes,  co-disposal  mil  be 
restricted  to  wastes  with  similar  pH  (i.e., 
not  greater  than  6.0).  To  comply  with 
these  requirements  disposal  facilities 
would  be  required  to  certify  and 
maintain  operating  records  available  for 
inspection  of  codisposed  wastes  to 
demonstrate  compliance. 

Ciurently,  the  wastes  proposed  to  be 
listed  as  Kl  75  are  landfilled  after 
treatment  has  converted  mercuric 
chloride  in  wastewaters  to  mercuric 
sulfide.  We  believe  significant 
opportunities  exist  for  source  reduction 
and  waste  minimization  to  reduce  or 
eliminate  the  generation  of  this  waste. 
For  example,  Sie  need  to  hydroblast 
spent  mercuric  chloride  catalyst  from 
reactors  coidd  be  eliminated  by  internal 
segmentation  of  the  reactor  bed  that 
woidd  allow  the  segments  to  be  sent 
intact  for  mercury  recovery.  Thus, 
generation  of  the  waste  could  be 
eliminated  or  significantly  reduced. 
Beyond  modifications  to  the  physical 
plant,  the  treatment  of  the  wash  waters 
could  be  modified  to  incorporate 
addition  of  caustic  and  organic  phase 
separation.  This  would  result  in  a 
mercuric  oxide  sludge  more  amenable  to 
recovery  by  retorting  prior  to  sulfide 
treatment  of  the  resulting  brine.  As  a 
residt  of  such  changes,  a  smaller  voliune 
of  merciuic  sidfide  sludge  with  reduced 
organic  content  would  be  generated,  as 
would  a  larger  volume  of  a  more  easily 
recoverable  mercuric  oxide  sludge. 

We  request  treatment  performance 
data  on  the  treatment  standards 
proposed  and  on  other  alternative 
treatment  technologies  that  would  meet 
the  statutory  criteria  for  all  LDR 
standards  "minimizing  threats  to  human 
health  and  the  environment  by 
reductions  in  the  toxicity  or  mobility  of 
the  wastes  through  the  treatment 
process.  We  also  request  comment  on 
the  feasibility  of  source  reduction  and 
waste  minimization  alternatives 
described  above. 

H.  What  Other  Land  Disposal 
Restrictions  Aspects  Are  There  to  the 
Proposal? 

EPA  is  proposing  to  add  the 
numerical  standards  derived  for  the 
1 ,2,3,4,6,7,8-heptachlorodibenzo-p- 
dioxin,  1,2,3,4.6,7.8- 
heptachlorodibenzofuran,  1,2,3,4,7,8,9- 
heptachlorodibenzofuran, 
1,2,3,4,6,7,8.9-octachlorodibenzo-p- 
dioxin  (OCDD)  and  1,2.3.4.6.7.8,9- 
octachlorodibenzofuran  (OCDF)  to  the 
Table  of  Universal  Treatment  Standards 
(UTS)  at  40  CFR  268.48.  These 
constituents  have  been  shown  to 


represent  significant  risks  to  hiunan 
health  or  the  environment  in  the  risk 
assessment  accompanying  this  proposal, 
and  their  presence  in  other  wastes 
should  be  mitigated  to  avoid  similar 
risks.  If  promidgated,  all  characteristic 
wastes  which  have  these  constituents  as 
underlying  hazardous  constituents 
above  die  UTS  thus  will  require 
treatment  of  those  constituents  before 
land  disposal. 

Furthermore,  we  are  proposing  that 
the  constituents  1,2,3,4,6,7,8- 
heptachlorodibenzo-p-dioxin; 
1,2,3,4,6,7,8-heptachJorodibenzofuran, 
1,2,3,4,7,8,9-heptachlorodibenzofuran; 
OCDD;  and  OCDF  be  added  to  the  list 
of  regulated  constituents  in  hazardous 
waste  F039  multisource  leachate.  F039 
applies  to  multiple  listed  hazardous 
waste  landfill  leachates  in  leu  of  the 
original  waste  codes,  and  F039  wastes 
are  subject  to  all  numerical  treatment 
standards  applicable  to  all  listed  wastes. 
To  maintain  regulatory  consistency  with 
this  regidatory  architecture  and  the 
implementation  benefits  of  having  one 
waste  code  for  midtisource  leachate,  the 
treatment  standards  for  F039  are 
updated  each  time  a  new  LDR  standard 
is  developed  for  listed  wastes.  As  a 
residt,  if  today's  proposal  is  ultimately 
promulgated,  all  leachate  (liquids  that 
have  percolated  through  land  disposed 
wastes)  resulting  from  the  disposal  of 
more  than  one  restricted  hazardous 
waste  will  have  to  meet  UTS  for  all 
hazardous  constituents  above  the  UTS. 

/.  Is  There  Treatment  Capacity  for  the 
Proposed  Wastes? 

1.  What  Is  a  Capacity  Determination? 

EPA  must  determine  whether 
adequate  alternative  treatment  capacity 
exists  nationally  to  manage  the  wastes 
subject  to  LDR  treatment  standards. 
RCRA  section  3004  (h)(2).  Thus,  LDRs 
are  effective  when  the  new  listings  are 
effective  as  well  (typically  6  months 
after  the  new  listings  are  published  in 
the  Federal  Register),  ludess  EPA  grants 
a  national  capacity  variance  bom  the 
otherwise-applicable  date  and 
establishes  a  different  date  (not  to 
exceed  two  years  beyond  the  statutory 
deadline)  based  on  "*  *  *  the  earliest 
date  on  which  adequate  alternative 
treatment,  recovery,  or  disposal  capacity 
which  protects  human  health  and  the 
environment  will  be  available"  (RCRA 
section  3004(h)(2),  42  U.S.C. 
6924(h)(2)). 

Our  capacity  analysis  methodology 
focuses  on  the  amount  of  waste 
currently  disposed  on  the  land,  which 
will  require  alternative  or  additional 
treatment  as  a  result  of  the  LDRs.  The 
quantity  of  wastes  that  is  not  disposed 
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on  the  land,  such  as  discharges 
regiilated  \mder  NPDES,  discharges  to  a 
POTW,  at  treatment  in  a  RCRA-exempt 
tank,  is  Qc^t  included  in  the  quantities 
requiring  additional  treatment  as  a 
result  of  jtfie  LDRs.  Also,  land-disposed 
wastes  that  do  not  require  alternative  or 
additional  treatment  are  excluded  from 
the  requimed  capacity  estimates  (i.e., 
those  that  currently  are  treated  to  meet 
the  LDR  treatment  standards).  Land- 
disposed  Wastes  requiring  alternative  or 
additionu  treatment  or  recovery 
capacity  ft^t  is  available  on  site  or 
within  tlia  same  company  also  are 
excluded  from  the  required  commercial 
capacity  iastimates.  The  resulting 
estimates  of  required  commercial 
capacity  Ithen  are  compared  to  estimates 
of  availapte  commercial  capacity.  If 
adequate!  commercial  capacity  exists, 
the  wasters  restricted  from  further  land 
disposal.!  If  protective  alternative 
capacity  does  not  exist,  EPA  has  the 
authority  \o  grant  a  national  capacity 
variances . 

In  maloi^  the  estimates  described 
above,  tha  volume  of  waste  requiring 
treatment  depends  on  the  ciurent  waste 
management  practices  employed  by  the 
waste  generators  before  this  proposed 
regulation  is  promulgated  and  becomes 
effective:  Data  on  waste  management 
practices!  or  these  wastes  were  collected 
diuing  tlii  I  development  of  this 
proposed  rule.  However,  we  realize  that 
as  the  regulatory  process  proceeds, 
generators  of  these  wastes  may  decide  to 
minimiz^  or  recycle  their  wastes  or 
otherwise  alter  then  management 
practices;.  Thus,  we  will  monitor 
changes  uid  update  data  on  current 
managen^f  nt  practices  as  these  changes 
will  ^eM  the  volxune  of  wastes 
ultimately  requiring  commercial 
treatment  or  recovery  capacity. 

The  conunercial  hazardous  waste 
treatment  industry  can  change  rapidly. 
For  example,  national  commercial     - 
treatment  capacity  changes  as  new 
facilities  iQome  on  line  or  old  facilities 
go  off  linev  and  as  new  imits  and  new 
technologies  are  added  at  existing 
facilities.  The  available  capacity  at 
conunerqial  facilities  also  changes  as 
facilities  jdhange  then  commercial  status 
(e.g.,  chahjging  frtim  a  fully  commercial 
to  a  limited  commercial  or  "captive" — 
company!  pwned — facility).  Thus,  EPA 
also  continues  to  update  and  monitor 
changes  ot  available  conunercial 
treatment  capacity. 

We  reqiqest  data  on  the  annual 
generatioi^  volumes  and  characteristics 
of  wastes!  affected  by  this  proposed  rule, 
including  proposed  hazardous  wastes 
K173,  Kl|74,  and  K175  in  wastewater 
and  nonWBstewater  forms,  soil  or  debris 
contaminated  with  these  wastes. 


residuals  generated  from  the  treatment 
or  recycling  of  these  wastes,  and  the 
current  and  planned  management 
practices  for  the  wastes,  waste  mixtures, 
and  treatment  residuals. 

We  also  request  data  on  the  current 
treatment  or  recovery  capacity  capable 
of  treating  these  wastes,  facility  and  imit 
permit  status  related  to  treatment  of  the 
proposed  wastes  and  any^plans  that 
facilities  may  have  to  expand  or  reduce 
existing  capacity,  or  construct  new 
capacity.  Of  particular  interest  to  us  are 
waste  characteristics,  such  as  pH,  total 
organic  carbon  content,  constituent 
concentrations,  and  physical  forms  that 
may  limit  the  availability  of  certain 
treatment  technologies.  Also  of  interest 
are  any  analytical  difficulties  associated 
with  identifying  and  monitoring  the 
regulated  constituents  in  these  wastes. 

2.  What  are  the  Capacity  Analysis 
Results? 

This  preamble  only  provides  a  brief 
summary  of  the  capacity  analysis 
performed  to  support  this  proposed 
regulation.  For  additional  and  more 
detailed  information,  please  refer  to  the 
"Background  Document  for  Capacity 
Analysis  for  Land  Disposal  Restrictions: 
Newly  Identified  Chlorinated  Aliphatics 
Process  Wastes  (Proposed  Rule),  July 
1999." 

For  this  capacity  analysis,  we 
examined  data  on  waste  characteristics 
and  management  practices  gathered  for 
the  purpose  of  the  chlorinated  aliphatics 
hazardous  waste  listing  determination. 
The  soince  for  these  data  is  primarily 
the  1992  RCRA  Section  3007  smvey  and 
the  follow-up  siuvey  specific  to  these 
wastes  conducted  in  1997  (see  the 
docket  for  this  proposed  reg\ilation  for 
more  information  on  these  survey 
instruments). 

The  available  data  soinces  indicate 
that  proposed  K173  wastes  are 
predominantly  wastewaters,  but  may 
exhibit  total  suspended  solids  content 
greater  tKan  1  percent,  such  that  they 
would  be  classified  as  nonwastewaters 
with  respect  to  the  LDR  requirements 
(40  CFR  268.2).  EPA  has  found  that 
most  facilities  generating  proposed 
K173  manage  these  wastes  in  tank-based 
systems  prior  to  a  permitted  discharge 
to  a  sinface  water  or  POTW.  The  non- 
CBI  portions  of  the  Section  3007  siuvey 
responses,  as  well  as  other  publicly 
available  information,  indicate  that 
certain  facilities  manage  proposed  K173 
using  underground  injection  with 
existing  approved  no-migration 
determinations.  Proposed  K173 
managed  by  land  disposal  units  may 
require  alternative  treatment  if  onsite 
management  to  meet  the  LDR  standards 
or  alternative  onsite  management  is  not 


available.  EPA  expects  that  sufficient 
offsite  treatment  capacity  is  available  to 
manage  proposed  K173  generated  by 
these  facilities.  Specifically,  EPA 
estiniates  that  approximately  37  million 
tons  per  year  of  offsite  wastewater 
treatment  capacity  are  available,  which 
is  well  above  the  quantity  of  proposed 
K173  generated  by  these  fociUties. 
Therefore,  sufficient  commercial 
capacity  exists  to  manage  proposed 
K173  from  these  facilities  should  the 
need  for  treatment  of  proposed  K173 
wastes  arise. 

As  discussed  in  this  section  earlier, 
the  LDR  treatment  standards  become 
effective  essentially  at  the  same  time  a 
listing  does  unless  EPA  grants  a  national 
capacity  variance  because  of  a  lack  of 
available  treatment  capacity  (see  RCRA 
section  3004(h)(2)).  Also,  RCRA  allows 
generators  to  apply  for  an  extensicm  to 
the  LDR  effective  date  on  a  case-by-case 
basis  for  specific  wastes  generated  at  a 
specific  facility  for  which  therejs  not 
adequate  capacity  (RCRA  section 
3004(h)(3)).  For  those  facilities 
managing  proposed  K173  wastes,  they 
may  choose  to  meet  treatment  standards 
by  onsite  or  offsite  treatment,  submit  a 
modified  no-migration  petition  to 
include  newly  listed  wastes  if 
necessary,  or  transport  their  wastes  to  a 
commercial  Class  I  hazardous  disposal 
well  facility. 

Based  on  EPA's  information,  the 
facilities  managing  proposed  K173 
wastes  by  imderground  injection  have 
existing  approv^  no-migration 
determinations.  If  an  injection  well  has 
received  a  no-migration  determination, 
it  can  inject  a  newly  prohibited  waste  if 
the  waste  is  similar  to  wastes  included 
in  the  initial  no-migration  petition  (63 
FR  28626,  May  26,  1998).  EPA  has 
informatioqM^owing  that  the  facilities 
already  maj^^e  these  newly-proposed 
K173  wastes  in  then  undergroimd 
injection  wells.  Further,  EPA's  sampling 
and  analysis  results  for  wastewater  from 
one  of  the  facilities  shows  that  none  of 
the  constituents  being  proposed  for 
inclusion  in  40  CFR  268.40  for  proposed 
K173  (i.e.,  numerical  treatment 
standards)  were  present  at 
concentrations  greater  than  the 
proposed  numerical  treatment 
standards.  This  suggests  that  for  this 
facility,  the  newly-proposed  treatment 
standards  for  proposed  K173  might 
already  be  met. 

Based  on  the  available  data  presented 
above,  EPA  is  not  proposing  a  national 
capacity  variance  for  siuface-disposed 
or  imderground-injected  proposed  K173 
wastes.  However,  EPA  recognizes  that 
there  are  imcertainties  in  the  available 
data  such  that  a  facility  may  require 
extra  time  (beyond  the  effective  date)  to 
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comply  with  the  new  listing  and  land 
disposal  restrictions  reqiiiiements.  if 
finalized.  For  example,  EPA  realizes 
that  proposed  K173  can  be  variable  in 
composition  and  not  always  exhibit 
concentrations  below  the  proposed 
niunerical  treatment  standards.  Also, 
any  facility  with  an  approved  no- 
migration  determination  without  the 
waste  already  incorporated  in  the 
determination  may  need  to  submit  a 
modified  petition  (40  CFR  Part  148.20 
(f)).  Potentially,  the  modification 
process  for  the  existing  no-migration 
petition,  as  well  as  the  permit 
modification  itself,  may  be  time- 
consiuning.  There  are  potential 
logistical  difficulties  associated  with 
accessing  available  treatment  capacity 
for  wastewater,  as  well.  For  example,  if 
a  facility  generates  high  volumes  of 
proposed  K173  and  cannot  manage  the 
waste  onsita  in  a  manner  compliant 
with  the  LDR  standards,  they  may  need 
to  make  considerable  logistical 
adjustments  such  as  repiping,  retooling, 
and'dextalopment  of  transportation 
networks  at  the  plant  in  order  to  ship 
the  wastewatOT  oSsite  for  treatment  or 
disposal.  Additionally,  although 
commercial  treatment  or  disposal 
capacity  is  available,  the  logistics  of 
transporting  high  volumes  of 
wastewater  may  be  problematic, 
particularly  if  existing  piping,  onsite 
storage,  or  loading  are  not  in  place. 
ShoiUd  these  difficidties  arise  such  that 
both  onsite  and  o&ite  treatment  and 
disposal  are  not  available  for  fodlities 
currently  using  imderground  injection, 
EPA  will  consider  all  available  data  and 
information  provided  during  the  public 
comment  period  and  revise  its  capacity 
analysis  accordingly  in  making  the  final 
capacity  determination. 

For  K174  wastes,  the  available  data 
sources  indicate  that  there  is  no 
quantity  of  the  wastewater  form  of  Kl  74 
that  will  require  alternative  commercial 
treatment.  There  is  adequate  wastewater 
treatment  capacity  available  should  the 
need  for  treatment  of  the  wastewater 
form  of  K174  arise.  From  the  available 
data  sources,  required  alternative 
treatment  capacity  for  K174 
nonwastewater  may  be  as  low  as  1,900 
tons  per  year  if  most  generators  meet  the 
proposed  requirements  for  contingent 
management  listing.  If  the  generators  do 
not  manage  K174  nonwastewater 
according  to  contingent  management  for 
the  listing  designation,  the  waste 
generated  must  meet  LDR  standards 
before  land  disposal,  and  the  total 
quantity  requiring  treatment  may  be  up 
to  106,000  tons  per  year.  As  described 
in  the  BDAT  section  above,  we  are 
proposing  that  niunerical  treatment 


standards  be  applied  to  K174 
nonwastewaters.  These  standards  were 
derived  by  estimating  the  concentration 
level  following  use  of  combustion 
technologies.  We  estimate  that  the 
commercially  available  sludge  and  solid 
combustion  capacity  is  at  least  300,000 
tons  per  year  and  therefore  sufficient  to 
treat  the  proposed  K174  hazardous 
waste  that  woidd  require  treatment. 
Therefore,  EPA  is  proposing  not  to  grant 
a  capacity  variance  for  K174 
nonwastewaters  or  wastewaters. 

For  wastes  proposed  to  be  listed  as 
K175,  the  available  data  sources 
indicate  that  there  is  no  quantity  of  the 
wastewater  form  of  proposed  K175  that 
will  require  alternative  commercial 
treatment.  There  is  adequate  wastewater 
treatment  capacity  available  should  the 
need  for  treatment  of  the  wastewater 
form  of  K175  arise.  For  nonwastewater 
form  of  proposed  K175,  EPA  estimates 
that  up  to  130  tons  per  year  may  require 
alternative  commercial  treatment.  As 
described  in  the  BDAT  section  above, 
two  options  are  proposed  as  the 
treatment  standard.  In  one  option,  the 
treatment  standard  was  proposed  as  a 
technology  standard  (RMERC),  with 
residues  meeting  a  concentration  level. 
We  have  identified  at  least  one  facility 
that  operates  commercially  and  that 
potentially  can  be  used  for  the  treatment 
of  wastes  proposed  to  be  listed  as  K175; 
there  are  other  treaters  which  conduct 
RMERC  and  the  details  are  discussed  in 
the  Capacity  Analysis  Background 
Document.  We  recognize  that  treatment 
residuals  from  these  wastes  may  require 
additional  treatment  capacity  (e.g., 
stabilization  of  the  ash  following 
combustion  of  the  wastes)  to  achieve  the 
UTS  for  any  metal  constituents  that  may 
be  present  in  the  residuals.  We  estimate 
that  there  is  several  million  tons  per 
year  of  commercial  stabilization 
capacity  available.  In  the  second  option 
for  nonwastewater  form  of  proposed 
K175  described  in  the  BDAT  section 
above,  the  treatment  standard  would  be 
a  numerical  standard  followed  by 
certain  landfill  restrictions.  EPA  expects 
that  commercial  treaters  can  customize 
their  treatment  process  to  immobilize 
the  waste,  attain  a  pH  of  less  than  6.0, 
and  meet  the  treatment  standard. 
Therefore,  sufficient  comimercial 
treatment  capacity  exists  for  this 
proposed  K175  hazardous  waste.  EPA  is 
proposing  to  not  grant  a  national 
capacity  variance  from  LDR  treatment 
standards  for  nonwastewater  or 
wastewater  forms  of  proposed  K175. 

Also,  the  ultimate  volumes  of  wastes 
estimated  to  require  alternative  or 
additional  commercial  treatment  may 
change  if  the  final  listing  determinations 


change;  should  this  occur,  we  will 
revise  the  capacity  analysis  accordingly. 

For  soil  and  deSris  contaminated  with 
these  wastes,  EPA  believes  that  the  vast 
majority  of  contaminated  soil  and  debris 
contaminated  with  these  wastes  will  be 
managed  on  site  and  therefore  will  not 
require  substantial  commercial 
treatment  capacity.  Therefore,  we  are 
not  proposing  to  grant  a  national 
capacity  variance  for  hazardous  soil  and 
debris  contaminated  with  the  newly 
listed  wastes  covered  under  this 
proposal.  Based  on  the  1992  RCRA  3007 
Survey  questionnaire  responses  and 
1997  updated  responses,  there  are  no 
data  showing  mixed  radioactive  wastes 
associated  with  the  proposed  listings. 
We  are  not  proposing  to  grant  a  national 
capacity  variance' for  mixed  radioactive 
wastes  (i.e.,  radioactive  wastes  mixed 
with  proposed  K173,  K174,  or  K175)  or 
soil  and  debris  contaminated  with  these 
mixed  radioactive  wastes.  As  discussed 
in  this  section  earlier,  EPA  also  is  not 
proposing  to  grant  a  national  capacity 
variance  for  proposed  K173,  K174,  or 
K17S  wastes  being  siirface-disposed  or 
underground  injected. 

EPA  requests  comments  on  current 
and  fut\ire  management  practices  and 
the  volumes  managed  for  these  wastes. 
Also,  we  request  comments  on  other 
commercially-available  thermal  and 
non-thermal  treatment  or  recovery 
capacity  that  would  achieve  proposed 
LDR  treatment  standards  for  these 
wastes  and  on  chemical  and  physical 
constraints  of  treatment  technologies  for 
the  wastes.  Specifically,  EPA  requests 
comments  on  its  proposal  to  not  grant 
a  capacity  variance  for  proposed  K173 
waste.  EPA  solicits  comments  on 
physical  and  chemical  characteristics  of 
proposed  K173  wastes,  any  treatment 
problems  before  disposing  of  proposed 
K173,  the  time  and  necessary 
procedures  required  for  permit 
modifications  for  proposed  K173 
generators  or  commercial  treatment  or 
disposal  facilities,  required  changes  for 
operating  practices,  and  any  specific 
difficidties  in  making  treatment  capacity 
unavailable  that  woidd  warrant  a 
variance.  For  nonwastewater  form  of 
proposed  K175,  we  solicit  any 
information  regarding  the  availability  of 
RKflERC  for  treating  the  wastes,  and 
regarding  chemical  and  physical 
constraints  to  meet  numerical  standards 
and  pH  restriction  for  this  waste. 

IV.  Compliance  Dates 

A.  Notification 

Under  RCRA  Section  3010  any  person 
generating,  transporting,  or  managing  a 
hazardous  waste  must  notify  EPA  (or  an 
authorized  State)  of  its  activities. 
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Section  ^6lO(a)  allows  EPA  to  waive, 
under  certain  circumstances,  the 
notification  requirements  under  Section 
3010  of  R(pRA.  EPA  is  proposing  to 
waive  th^  notification  requirement  as 
imnecessary  for  persons  already 
identified 'within  the  hazardous  waste 
management  universe  (i.e.,  persons  who 
have  an  EPA  identification  number 
under  40:tFR  262.12).  EPA  is  not 
proposing  to  waive  the  notification 
requiremi^t  for  waste  handlers  who 
have  neither  notified  the  Agency  that 
they  may  manage  hazardous  wastes  nor 
received  ap  EPA  identification  number. 
Such  indi^duals  will  have  to  provide 
notificatijc)n  under  Section  3010.  Any 
person  w!ho  generates,  transports,  treats, 
stores,  or^  disposes  of  these  wastes  and 
has  not  previously  received  an  EPA 
identification  number,  must  do  so 
within  90  days  of  the  effective  date  of 
the  final  ride. 

B.  Interiiti'i  Status  and  Permitted 
Facilities  i 

Today 'b|  proposed  rule  is  being 
proposed  Under  the  authorities  granted 
to  EPA  uhjder  HSWA.  Because  HSWA 
requirem^ts  are  applicable  in 
authorized  States  at  the  same  time  as  in 
unauthorised  States,  EPA  will  regulate 
the  newly  I  identified  wastes  listed  xmder 
HSWA  until  States  are  authorized  to 
regulate  these  wastes.  Thus,  once  this 
regidatio^  becomes  effective  as  a  final 
rule,  EPA  kill  apply  Federal  regulations 
to  these  v^stes  and  to  their  management 
in  both  authorized  and  unauthorized 
States.     ! 

Vn.  Stat0  k\uthority 

A.  Applidkbility  of  Rule  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requiremehts  for  authorization.) 
Following: authorization,  EPA  retains 
enforcempnt. authority  under  Sections 
3007,  30di  3013,  and  7003  of  RCRA, 
although  i^thorized  States  have  primary 
enforcement  responsibility. 

Before  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  amended 
RCRA,  a  $kate  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  Federal 
program  ^  that  State.  The  Federal 
requiremfbts  no  longer  applied  in  the 
authorizetj  State,  and  EPA  could  not 
issue  per^iits  for  any  facilities  located  in 
the  State  ]k|ith  permitting  authorization. 
When  netv|,  more  stringent  Federal 
requiremehts  were  promulgated  or 
enacted,  the  State  was  obligated  to  enact 


equivalent  authority  within  specified 
time-frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized  State 
until  the  State  adopted  the  requirements 
as  State  law. 

By  contrast,  under  Section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  (including  the  hazardous 
waste  listings  proposed  in  this  notice) 
take  effect  in  authorized  States  at  the 
same  time  that  they  take  effect  in  non- 
authorized  States.  EPA  is  directed  to 
implement  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  imtil 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
related  pro\'isions  as  State  law  to  retain 
final  authorization,  the  Federal  HSWA 
requirements  apply  in  authorized  States 
until  the  States  revise  their  program  and 
receive  authorization  for  the  revisions. 

B.  Effect  on  State  Authorizations 

Because  this  proposal  (with  the 
exception  of  the  actions  proposed  under 
CERCLA  authority)  will  be  promulgated 
pursuant  to  the  HSWA,  a  State 
submitting  a  program  modification  is 
able  to  apply  to  receive  either  interim  or 
final  authorization  under  Section 
3006(g)(2)  or  3006(b),  respectively,  on 
the  basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's  requirements.  The  procedures 
and  schedule  for  State  program 
modifications  under  Section  3006(b)  are 
described  in  40  CFR  271.21.  h  should  be 
noted  that  all  HSWA  interim 
authorizations  are  ciurently  scheduled 
to  expire  on  January  1,  2003  (see  57  FR 
60129,  February  18, 1992). 

Section  271.21(e)(2)  of  EPA's  State 
authorization  regulations  (40  CFR  Part 
271)  requires  that  states  with  final 
authorization  modify  their  programs  to 
reflect  Federal  program  changes  and 
submit  the  modifications  to  EPA  for 
approval.  Once  EPA  approves  the 
modification,  the  State  requirements 
become  RCRA  subtitle  C  requirements. 
Because  this  rule  would  be  promulgated 
piu-suant  to  HSWA,  if  the  proposal  is 
adopted  as  a  final  rule.  Table  1  at  40 
CFR  271.1  will  be  amended  accordingly. 
If  finalized,  EPA  will  implement  this 
rule  in  all  States,  including  authorized 
States,  until  the  States  modify  their 
authorized  programs  to  reflect  this  rule. 


Vm.  Designation  of  Chlorinated 
Aliphatic  Wastes  (Proposed  K173,  K174 
and  K175)  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA) 

A.  What  Is  the  Relationship  Between 
RCRA  and  CERCLA? 

CERCLA  defines  the  term  "hazardous 
substance"  to  include  RCRA  hazardous 
wastes.  When  EPA  adds  a  hazardous 
waste  under  RCRA,  the  Agency  also  will 
add  the  waste  to  its  list  of  CERCLA 
hazardous  substances.  EPA  establishes  a 
reportable  quantity  or  RQ  for  each 
CERCLA  hazardous  substance.  EPA 
provides  a  list  of  the  CERCLA  hazardous 
substances  along  with  their  RQs  in 
Table  302.4  at  40  CFR  302.4.  If  you  are 
the  person  in  charge  of  a  vessel  or 
facility  that  releases  a  CERCLA 
hazardous  substance  in  an  amount  that 
equals  or  exceeds  its  RQ,  then  you  must 
report  that  rplease  to  the  National 
Response  Center  (NRC).  You  also  may 
have  to  notify  State  and  local 
authorities. 

B.  Is  EPA  Proposing  To  Add  Chlorinated 
Aliphatic  Wastes  to  CERCLA? 

Yes.  Today,  EPA  is  proposing  to  add 
chlorinated  aliphatic  wastes  (Proposed 
K173,  K174  and  K175)  to  the  list  of 
CERCLA  hazardous  substances.  As 
discussed  below,  EPA  also  proposes  to 
adjust  the  RQs  for  these  wastes. 

C.  How  Does  EPA  Determine  Reportable 
Quantities? 

Under  CERCLA,  all  new  hazardous 
substances  automatically  have  a 
statutory  one-pound  RQ.  EPA  adjusts 
the  RQ  of  a  newly  added  hazardous 
substance  based  on  an  evaluation  of  its 
intrinsic  physical,  chemical,  and  toxic 
properties.  These  intrinsic  properties — 
called  "primary  criteria" — are  aquatic 
toxicity,  mammalian  toxicity  (oral, 
dermal,  and  inhalation),  ignitability, 
reactivity,  chronic  toxicity,  and 
potential  carcinogenicity.  EPA  evaluates 
the  data  for  a  hazardous  substance  for 
each  primary  criterion.  To  adjust  the 
RQs,  EPA  ranks  each  criterion  on  a  scale 
that  corresponds  to  an  RQ  value  of  1,  10, 
100,  1,000.  or  5.000  pounds.  For  each 
criterion,  EPA  establishes  a  tentative 
RQ.  A  hazardous  substance  may  receive 
several  tentative  RQ  values  based  on  its 
particular  intrinsic  properties.  The 
lowest  of  the  tentative  RQs  becomes  the 
"primary  criteria  RQ"  for  that 
substance. 

After  the  primary  criteria  RQs  are 
assigned,  EPA  further  evaluates 
substances  for  their  susceptibility  to 
certain  degradative  processes.  These  are 
secondary  adjustment  criteria.  The 
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natural  degradative  processes  are 
biodegradation,  hydrolysis,  and 
photolysis  pHP).  If  a  hazardous 
substance,  when  released  into  the 
enviroiunent,  degrades  rapidly  to  a  less 
hazardous  form  by  one  or  more  of  the 
BHP  processes,  EPA  generally  raises  its 
RQ  (as  determined  by  the  primary  RQ 
adjustment  criteria)  by  one  level. 
Conversely,  if  a  hazardous  substance 
degrades  to  a  more  hazardous  product 
after  its  release,  EPA  assigns  an  RQ  to 
the  original  substance  equal  to  the  RQ 
for  the  more  hazardous  substance. 

The  standard  methodology  used  to 
adjust  the  RQs  for  RC31A  hazardous 
waste  streams  differs  from  the 
methodology  applied  to  individual 
hazardous  substances.  The  procedure 
for  assigning  RQs  to  RCRA  waste 
streams  is  based  on  the  results  of  an 
analysis  of  the  hazardous  constituents  of 
the  waste  streams.  The  constituents  of 
each  RCRA  hazardous  waste  stream  are 
identified  in  40  CFR  Part  261,  Appendix 
Vn.  EPA  first  determines  an  RQ  for  each 
hazardous  constituent  within  the  waste 
stream  using  the  methodology  described 
above.  The  lowest  RQ  value  of  these 
constituents  becomes  the  adjusted  RQ 
for  the  waste  stream.  When  there  are 
hazardous  constituents  of  a  RCRA  waste 
stream  that  are  not  CERCLA  hazardous 
substances,  the  Agency  develops  an  RQ, 


called  a  "reference  RQ,"  for  these 
constituents  in  order  to  assign  an 
appropriate  RQ  to  the  waste  stream  (see 
48  FR  23565,  May  25,  1983).  In  other 
words,  the  Agency  derives  the  RQ  for 
waste  streams  based  on  the  lowest  RQ 
of  all  of  the  hazardous  constituents, 
regardless  of  whether  they  are  CERCLA 
hazardous  substances. 

D.  When  Do  I  Need  To  Report  a  Release 
of  Proposed  Kl  73.  Kl  74  or  Kl  75  Under 
CERCLA? 

Today,  EPA  is  proposing  to  adjust 
statutory  RQs  for  the  proposed  K173, 
K174  or  K175  waste  streams  to  one 
pound  based  on  their  hazardous 
constituents.  EPA  is  proposing  to  adjust 
the  RQ  at  one  pound  for  the  proposed 
K173  and  K174  waste  streams  based  on 
their  hazardous  constituents, 
chlorinated  dibenzo-p-dioxins  (CDDs) 
and  chlorinated  dibenzofurans  (CDFs). 
EPA  is  proposing  to  adjust  the  RQ  at  one 
poimd  for  the  proposed  K175  waste 
stream  based  on  its  hazardous 
constituent,  memuy.  However,  in 
determining  when  to  report  a  release  of 
proposed  K173,  K174  or  K175,  EPA  is 
proposing  to  allow  you  to  apply  the 
mixture  rule,  codified  in  40  CFR  302.6, 
using  the  maximum  observed 
concentrations  of  the  hazardous 
constituents  within  the  respective  waste 
streams. 


The  mixture  nile  provides  that 
"discharges  of  mixtures  and  solutions 
are  subject  to  RQ  regulations  only  where 
a  component  hazardous  substance  of  the 
mixture  or  solution  is  discharged  in  a 
quantity  equal  to  or  greater  than  its  RQ" 
(44  FR  50767,  August  29, 1979). 
Therefore,  if  the  concentration  of  a 
hazardous  constituent  is  known,  the 
amoimt  of  release  needed  to  reach  its 
RQ  can  be  calculated.  By  using  the 
maximum  observed  concentration  that 
EPA  is  proposing  today,  you  may  apply 
the  mixture  rule,  even  if  you  don't  know 
the  concentration  of  constituents 
released.  That  is,  if  you  are  the  person 
in  charge,  you  must  immediately  report 
the  release  as  soon  as  you  know  that  you 
have  released  proposed  K173,  K174  or 
Kl  75  in  an  amoimt  that  will  reach  the 
RQ  for  the  waste  stream.  This  approach 
is  reasonable  and  conservative  because 
the  sampling  data  presented  in  the 
Listing  Background  Document 
accurately  identify  the  maximum 
observed  concentrations  of  the 
hazardous  constituents  in  the 
chlorinated  aliphatics  waste  streams. 
Table  Vm-l  below  identifies  the 
hazardous  constituents  for  each  waste 
stream,  their  maximum  observed 
concentrations  in  parts  per  million 
(ppm),  and  their  constituents'  RQs  or 
reference  RQs. 


Table  VIII-1.— Maximum  Observed  Concentration  and  Corresponding  RQ  for  Hazardous  Constituents  That 

Are  Basis  for  Listing  Proposed  K173,  K174,  and  K175 


Waste 


K173 


K174 


Constituent 


2,3,7.8-TCDD  

1,2,3,7.8-PeCDO 

1,2,3,4,7.8-HxCDD  .... 
1,2.3.6,7.8-HxCDD  .... 
1.2.3,7,8,&-HxCDD  .... 
1.2,3,4.6.7.a-HpCD0  , 

OCDD 

2,3,7.8-TCDF 

1,2,3,7,8-PeCDF  

2.3,4.7.8-PeCDF  

1,2,3,4.7.8-HxCDF  ... 
1,2,3,6,7,8-HxCDF  ... 
1,2,3,7,8,9-HxCDF  ... 
2,3.4.6,7,8-HxCDF  ... 
1.2,3,4,6,7,8-HpCDF 
1,2.3,4,7,8.9-HpCDF 

OCDF  

Chlofofomi  

2.3.7,8-TCDD  

1,2.3,7.8-PeCDD  

1,2.3,4,7,8-HxCDD  ... 
11,2,3,6,7,8-HxCDD  . 
1,2.3.7,8.9-HxCDD  ... 
1,2,3.4.6.7.a-HpCDD 

OCDD 

2.3,7,8-TCDF 

1,2,3,7.8-PeCDF  

2.3,4.7.8-PeCDF  

1,2.3.4.7,8-HxCDF  ... 
1,2.3,6.7.8-HxCDF  ... 


Max. 
Concentration 
(ppm  (mg/kg)) 


0.000000017 

0.00000015 

0.00000012 

0.00000091 

0.00000092 

0.000044 

0.00022 

0.00000045 

0.0000012 

0.0000015 

0.000042 

0.000045 

0.000014 

0.000027 

0.0013 

0.00017 

0.006 

7.1 

0.000039 

0.0000108 

0.000024 

0.000083 

0.000062 

0.00123 

0.0129 

0.000145 

0.0000777 

0.000127 

0.001425 

0.000281 
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Ylll-1  .^-Maximum  Observed  Concentration  and  Corresponding  RQ  for  Hazardous  Constituents  That 
Are  Basis  for  Listing  Proposed  K173,  K174,  and  K1  75— Continued 


Waste 


K175 


Constituent 


1,2.3,7,8,9-HxCDF  .. 
2,3,4,6,7,8-HxCDF  .. 
1,2,3.4,6.7,8-HpCDF 
1,2,3.4.7,8,9-HpCDF 

OCDF  

Mercury  


Max. 
Concentration 
(ppm  (mg/kg)) 


0.00014 
0.000648 
0.0207 
0.0135 
0.212 
9200 


RQ  (lb) 


For  erimple,  if  proposed  K173  is 
released  from  your  facility  and  you  do 
not  know  the  actual  concentrations  of 
its  constituents,  you  may  assume  that 
the  conof  ntrations  are  those  identified 
in  Table  VHI-l.  Thus,  applying  the 
mixture  rule  to  the  assiuned  maximimi 
concentrations  indicated  in  the  table, 
you  woi4d  have  to  release  1,408,450 
pounds  to  reach  the  RQ  for  this  waste 
(based  goi  the  maximum  observed 
concentration  of  chloroform).  If 
proposed  K174  waste  is  released  from 
your  facility  and  you  do  not  know  the 
actual  concentrations  of  its  constituents, 
you  may  lapply  the  mixture  rule  to  the 
assumed  Imaximum  concentrations 
indicated  in  the  table.  You  would  have 
to  release  4,716,981  pounds  of  proposed 
Kl  74  to  ;])each  the  RQ  for  this  waste 
(based  ajn  the  maximtun  observed 
concentration  of  OCDF).  If  proposed 
K175  is  released  from  your  facility  and 
you  do  not  know  the  actual 
concentration  of  merciuy ,  you  may 
assume  that  the  concentration  is  9200 
ppm.  Applying  the  mixtiue  rule,  you 
would  fa^ve  to  release  108.7  poimds  of 
this  wast^  to  reach  the  RQ. 

E.  Whatl^IKnow  the  Concentration  of 
the  Constituents  in  My  Waste? 

If  you! Know  the  concentration  levels 

of  all  the  liazardous  constituents  in  a 

particul^  chlorinated  aliphatic  waste, 

you  may  Bpply  the  mixture  rule  (see  40 

CFR  302i.B(b))  to  the  actual 

concentrations.  You  would  need  to 

report  a  lielease  of  either  waste  when  an 

RQ  or  mlQre  of  any  of  their  respective 

hazardous  constituents  is  released. 
;  I 

F.  HowPid  EPA  Determine  the  RQs  for 
Proposed  Kl  73,  Kl  74  and  Kl  75  and 
Their  Hazardous  Constituents? 

fhe  h^ikardous  constituents  identified 
as  the  b^is  for  listing  the  proposed 
K173  and  K174  waste  streams  include 
chlorinated  dibenzo-p-dioxins  (CDDs) 
and  chldiinated  dibenzofurans  (CDFs). 
Previous^,  EPA  had  established  an 
adjusted  IQ  of  one  pound  for  2,3,7,8- 
TCDD  (SE  b  54  FR  33426).  EPA  has  not 
establisl  ( id  adjusted  RQs  for  the  other 


CDD  and  CDF  congeners.  However,  EPA 
recognizes  that  a  number  of  these 
congeners  exhibit  dioxin-like  toxicity 
and  has  established  "reference  RQs"  of 
one  pound  for  these  congeners  to 
support  the  development  of  the  adjusted 
RQs  for  the  proposed  K173  and  K174 
waste  streams. 

The  adjusted  RQ  for  2,3,7.8-TCDD 
was  established  as  one  pound  based  on 
potential  carcinogenicity,  considering 
the  weight  of  evidence  that  this 
substance  is  carcinogenic,  and 
considering  its  estimated  carcinogenic 
potency.  To  establish  reference  RQs  for 
the  other  ODD  and  CDF  congeners  in  the 
waste  stream,  EPA  applied  the  toxicity 
equivalency  factors  (TEFs)  established 
for  dioxin-like  compounds  to  the 
potency  factor  used  as  the  basis  for  the 
adjusted  RQfor  2,3,7.8-TCDD.  Of  the 
210  CDD  and  CDF  congeners,  only  those 
with  chlorine  substitutions  in,  at  least, 
the  2,  3,  7,  and  8  positions  (a  total  of  17 
CDD  and  CDF  congeners)  are  considered 
to  have  dioxin-like  toxicity.  Applying 
the  TEFs  established  for  these  17 
congeners  to  the  potency  factor 
established  for  2,3,7,8-TCDD  indicates 
that  all  of  the  congeners  fit  into  RQ 
Potency  Group  1  with  a  corresponding 
reference  RQ  of  one  pound.-''^  Therefore, 
because  each  of  the  hazardous 
constituents  has  an  RQ  or  reference  RQ 
of  one  pound,  EPA  is  proposing  to 
establish  an  adjusted  RQ  of  one  poimd 
for  the  proposed  K173  and  K174  waste 
streams. 

The  hazardous  constituent  identified 
as  the  basis  for  proposing  to  list  the 
K175  waste  stream  is  mercury. 
Previously,  EPA  had  established  an 
adjusted  RQ  of  one  pound  for  mercury 
(see  50  FR  13456,  April  4.  1985). 
Because  the  hazardous  constituent  used 
as  the  basis  for  listing  the  K175  waste 
stream  has  an  RQ  of  one  pound,  EPA  is 


"  For  an  explanation  of  how  potency  factors  are 
calculated  and  potency  groups  and  R(^  are 
established,  see  the  Technical  Background 
Document  to  Support  Rulemaking  Pursuant  to 
CEROA  Section  102,  Volume  3.  July  27.  1989.  This 
document  can  be  viewed  by  calling  the  EPA 
Superfund  Docket  Center,  703-603-8917,  and 
requesting  document  number  102  RQ  273C 


proposing  to  establish  an  adjusted  RQ  of 
one  poimd  for  this  waste. 

G,  How  Do  I  Report  a  Release? 

To  report  a  release  of  proposed  K173, 
K174  or  K175  (or  any  other  CERCLA 
hazardous  substance)  that  equals  or 
exceeds  its  RQ,  you  must  immediately 
notify  the  National  Response  Center 
(NRC)  as  soon  as  you  have  knowledge 
of  that  release.  The  toll-free  telephone 
nimiber  of  the  NRC  is  1-800-424-8802; 
in  the  Washington,  DC,  metropolitan 
area,  the  niunber  is  (202)  267-2675. 

You  also  may  have  to  notify  State  and 
local  authorities.  The  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA)  requires  that  owners 
and  operators  of  certain  facilities  report 
releases  of  CERCLA  hazardous 
substances  and  EPCRA  extremely 
hazardous  substances  [see  list  in  40  CFR 
Part  355,  Appendix  A)  to  State  and  local 
authorities.  After  the  release  of  an  RQ  or 
more  of  any  of  those  substances,  you 
must  report  immediately  to  the 
community  emergency  coordinator  of 
the  local  emergency  plannii^  committee 
for  any  area  likely  to  be  affected  by  the 
release,  and  to  the  State  emergency 
response  commission  of  any  State  likely 
to  be  affected  by  the  release. 

H.  What  Is  the  Statutory  Authority  for 
This  Program? 

Section  101(14)  of  CERCLA  defines 
the  term  hazardous  substance  by 
referring  to  substances  listed  under 
several  other  environmental  statutes,  as 
well  as  those  substances  that  EPA 
designates  as  hazardous  under  CERCLA 
Section  102(a).  In  particular,  CERCLA 
Section  101(14)(C)  defines  the  term 
hazardous  substance  to  include  "any 
hazardous  waste  having  the 
characteristics  identified  under  or  listed 
pursuant  to  Section  3001  of  the  SoUd 
Waste  Disposal  Act."  CERCLA  Section 
102(a)  gives  EPA  authority  to  establish    ^ 
RQs  for  CERCLA  hazardous  substances. 
CERCLA  Section  103(a)  requires  any 
person  in  charge  of  a  vessel  or  facility 
that  releases  a  CERCLA  hazardous 
substance  in  an  amount  equal  to  or 
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greater  than  its  RQ  to  report  the  release 
immediately  to  the  federal  government 
EPCRA  Section  304  requires  owners  or 
operators  of  certain  facilities  to  report 
releases  of  CERCLA  hazardous 
substances  and  EPCRA  extremely 
hazardous  substances  to  State  and  local 
authorities. 

/.  How  Can  I  Influence  EPA 's  Thinking 
on  Regulating  Proposed  Kl  73,  Kl  74  and 
K175  Under  CERCLA? 

In  developing  this  proposal,  EPA  tried 
to  address  the  concerns  of  all  our 
stakeholders.  Your  comments  will  help 
us  to  improve  this  proposal.  We  invite 
you  to  provide  your  views  on  this 
proposal  and  how  it  may  affect  you.  We 
also  are  interested  in  receiving  any 
comments  that  you  have  on  the 
information  provided  in  Table  Vm-l, 
including  the  hazardous  constituents 
identified  for  proposed  K173,  K174  and 
K175  and  the  maximum  observed 
concentrations  for  each  constituent. 

DL  Administrative  Assessments 

A.  Executive  Order  12866 

Under  Executive  Order  12866 
(September  30, 1993),  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
OMB  review  and  the  other  provisions  of 
the  Executive  Order.  A  sigidficant 
regulatory  action  is  defined  by 
Executive  Order  12866  as  one  that  may: 

(1)  Have  an  annual  effiact  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  enviroiunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  or 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
Executive  Order  12866. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  detennined  that 
this  rule  is  a  "significant  regulatory 
action"  because  of  point  four  (4)  above: 
The  rule  raises  two  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
Today's  proposed  rule,  which  includes 
proposed  alternative  listing  approaches 
for  two  wastestreams  deviates  from  the 
Agency's  standard  or  historic  listing 
approach  in  the  following  two  ways: 

•  Targeted  wastestream  listing: 
Historically,  the  Agency's  listing  program 


captured  entire  quantities  of  targeted 
wastestream  posing  unacceptable  risks  to 
himian  health  and  the  environment.  Today's 
proposed  listing  approach  for  two 
wastestreams  (i.e.,  EDC/VCM  wastewater 
treatment  sludges  and  one  alternative  option 
for  VCM-A  wastewater  treatment  sludges) 
proposes  listing  as  hazardous  only  those 
quantities  of  the  waste  that  are  managed  in 
a  manner  that  reflects  unacceptable  risks. 

•  Wastewater  treatment  units:  In  addition, 
today's  action  proposes  to  change  a  long- 
standing Agency  policy  of  exempting  firom 
RCRA  regulation  the  management  of 
hazardous  wastes  in  wastewater  treatment 
units  regulated  under  §  402  or  §  307(b)  of  the 
Clean  Water  Act.  To  address  the  risks 
associated  with  the  wastewaters  proposed  to 
be  listed  as  hazardous  under  today's  action, 
the  Agency  believes  that  it  is  necessary  to 
regulate  these  management  units  when  used 
to  manage  chlorinate  aliphatic  wastewaters, 
to  ensure  against  hazardous  air  emissions 
from  this  wastestream.  (In  section  III.E.l.a.vi. 
of  today's  preamble,  EPA  is  requesting 
comment  on  this  approach.) 

Due  to  the  Agency's  decision  to  propose 
a  deviation  fitim  our  historical 
hazardous  waste  listing  approach  and  to 
change  our  long-standing  policy 
regarding  the  regulation  of  wastewater 
treatment  imits,  the  Agency  is  deeming 
today's  action  to  be  "significant"  and  is 
submitting  these  proposed  policy 
changes  to  OMB  for  review.  Changes 
made  to  the  Agency's  proposed  actions 
in  response  to  OMB  suggestions  or 
recommendations  are  dociunented  in 
the  public  record. 

Although  today's  proposed  rule  is  not 
"economically  significant,"  the  Agency 
-  prepared  an  "Economic  Background 
Doctmient"  in  support  of  today's  rule. 
The  Agency's  economic  assessment 
addresses,  among  other  factors,  industry 
compliance  costs,  industry  financial 
impacts,  and  potential  for  small  entity 
impacts.  A  summary  of  findings  fiom 
our  economic  assessment  is  presented 
in  Section  IV.  The  complete  Economic 
Background  Dociiment  is  available  for 
public  review  from  the  RCRA  docket, 
according  to  instructions  provided  in 
the  introduction  to  this  preamble. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  1980  Regulatory 
Flexibility  Act  CRFA)  (5  U.S.C.  601  et 
seq.,  as  amended  by  the  Small  Btisiness 
Regulatory  Enforcement  Fairness  Act 
(SBREFA)  of  1996).  whenever  an  agency 
is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment,  a  regulatory 
flexibility  analysis  that  describees  the 
effect  of  the  nde  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
However,  regulatory  flexibility  analysis 
is  not  required  if  the  head  of  an  agency 


certifies  that  the  rule  will  not  have  a 
"significant"  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  F^eral 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  "significant"  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  following  discussion 
explains  EPA's  determination. 

EPA  has  examined  this  rule's 
potential  effects  on  small  entities  as 
required  by  the  RFA/SBREFA,  and  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
This  is  evidenced  by  the  fact  that  only 
one  of  the  potentially  affected,  parent 
companies  determined  to  be  producers 
of  chlorinated  aliphatic  products  in  the 
U.S.,  may  be  classified  as  a  "small 
business,"  according  to  the  U.S.  Small 
Business  Administration's  employee 
size  standards  (i.e.,  less  than  or  equal  to 
1,000  employees)  and  according  to  that 
company's  primary  Standard  Industrial 
Classification  (SIC)  code  (SIC  2869). 

I  hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
This  rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  was  prepared  by  EPA  (ICR 
No.  1924.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
OP  Regulatory  Information  Division: 
U.S.  Environmental  Protection  Agency 
(2137);  401  M  Street,  S.W.;  Washington. 
D.C.  20460,  by  E-mail  at 
farmer.sandySepamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  also  may 
be  downloaded  off  the  Internet  at  http:/ 
/www.epa.gov/icr. 

This  proposed  rule  includes  new 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1995, 44 
U.S.C.  3501  et  seq.  In  addition  to 
complying  with  the  existing  subtitle  C 
recordkeeping  and  reporting 
requirements  for  the.newly  listed  waste 
streams,  EPA  is  proposing  that  facilities 
generating  chlorinated  aliphatic 
wastewaters  comply  with  testing 
requirements.  In  conjunction  with 
testing  requirements,  we  are  proposing 
that  generators  maintain  documentation 
of  detailed  standard  operating 
procedures  for  the  sampling  and 
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janalysis  ifotocols  that  were  employed, 
sensitivity  and  bias  of  the  measurement 
process,  precision  of  the  results,  and  the 
analyticiJ  Results  from  testing  events. 
These  reqj^irements  are  being  proposed 
to  ensure  Ijenerators  are  complying  with 
the  propoi9ed  technical  standards  for 
controllii^g  air  emissions  of  dioxins 
bom  wastewater  treatment  tanks. 

EPA  also  is  proposing  that  generators 
be  able  to  document  their  compliance 
with  the  conditions  provided  for 
exclusion  from  the  scope  of  the  two 
conditional  hazardous  waste  listings 
proposed; in  today's  notice.  This 
requiremitit  is  necessary  to  ensure  that 
both  EDClyCM  wastewater  treatment 
sludges  atiid  VCM-A  wastewater 
treatment  kludges  are  managed  in  a 
manner  that  is  safe  for  hiunan  health 
and  the  environment.  In  addition,  EPA 
is  reqxiirijig'  disposal  fecilities  that 
manage  MvM-A  wastewater  treatment 
sludges  to  imaintain  records 
docimaent^  that  these  sludges  are  co- 
disposed  bnly  with  other  wastes  that 
have  a  pH  level  of  6.0  or  lower.  This 
requirement  is  necessary  to  ensure  that 
the  mercury-contained  in  the  waste  does 
not  leach ^om  the  waste  after  disposal. 

The  AgJ^cy  estimated  the  biu-den 
associated)  with  complying  with  the 
requirements  in  this  proposed  rule. 
Included  ita  the  ICR  are  the  biuden 
estimates  for  the  following  requirements 
for  industry  respondents:  reading  the 
regulatioiis;  performing  testing  and 
waste  an^yses;  keeping  records  of 
testing  results;  completing  and 
submittiii^  certifications;  incorporating 
testing  and  waste  analysis  requirements 
into  permits;  keeping  records 
documenting  compliance  with 
conditions  for  exclusion  from  hazardous 
waste  listings;  and  keeping  records 
dociunenting  compliance  with  landfill 
waste  disposal  requirements  for  the 
disposal  pf  VGM-A  wastewater 
treatment  sludges.  Included  also  are  the 
biutlen  estimates  for  State  respondents 
for  applying  for  State  authorization.  The 
Agency  determined  that  all  of  this 
information  is  necessary  to  ensure 
compliance  with  today's  proposed  rule. 

To  the  extent  that  this  rule  imposes 
any  information  collection  requirements 
under  existing  RCRA  regulations 
promulgated  in  previous  rulemakings, 
those  requirements  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  3ie  Paperwork 
ReductioH  Act^  44  U.S.C.  3501  et  seq.. 
and  have  been  assigned  OMB  control 
numbers  2050-0009  (ICR  No.  1573.  Part 
B  Permit  Application,  Permit 
Modifications,  and  Special  Permits): 
2050-0l2tl  (ICR  No.  1571,  General 
Facility  Hazardous  Waste  Standards); 
2050-00;:  i  (ICR  No.  261,  Notification  of 


Hazardous  Waste  Activity);  2050-0034 
(ICR  No.  262.  RCRA  Hazardous  Waste 
Permit  Application  and  Modification, 
Part  A):  2050-0039  (ICR  No.  801, 
Requirements  for  Generators, 
Transporters,  and  Waste  Management 
Facilities  imder  the  Hazardous  Waste 
Manifest  System);  2050-0035  (ICR  No. 
820,  Hazardous  Waste  Generator 
Standards);  and  2050-0024  (ICR  No. 
976, 1997  Hazardous  Waste  Report). 

EPA  estimates  that  the  projected 
annual  hour  burden  for  industry 
respondents  will  be  1,088  hours,  and 
cost  of  $184,186.  Total  estimates  over 
three  years  are  3,264  hours  and 
$552,558. 

Burden  means  the  total  time,  effort,  or 
financial  resoiuxies  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  use  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verUying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  cvirrently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director.  OP 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  Street.  S.W.;  Washington. 
D.C.  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  725 
17th  Sti^et.  N.W.;  Washington.  D.C. 
20503,  marked  "Attention:  Desk  Officer 
for  EPA."  Include  the  ICR  number  in 
any  correspondence.  Since  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
August  25, 1999.  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  by  September  24,  1999. 
The  final  rule  will  respond  to  any  OMB 


and  public  conunents  on  the 
information  collection  requirements 
contained  in  this  proposal. 

D.  Unfunded  Mandates  Reform  Act 

TiUe  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA. 
EPA  generally%ust  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  e}%inditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  Section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costiy.  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.    . 

The  Agency's  analysis  for  compliance 
with  the  UMRA  found  that  the  proposed 
action  imposes  less  than  the  $100 
million  expenditure  threshold  on  the 
private  sector;  thus,  today's  rule  is  not 
subject  to  the  requirements  of  Sections 
202  and  205  of  UMRA. 

E.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
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necessary  to  pay  the  direct  compliance 
costs  inoirred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  M^agement  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consiUtation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  EPA  to  develop  an 
efiisctive  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  uf  regulatory  proposals 
containing  significant  unfunded 
mandates." 

F.  Executive  Order  13064:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  conmnmities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  vdth 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiu«  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Oidet  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  siffect  the  communities  of 
Indian  tribal  governments.  There  is  no 
impact  to  tribal  governments  as  the 
residt  of  the  proposed  action.  In 
addition,  this  proposed  rule  is  required 
by  statute  (HSWA).  Accordingly,  the 
requirements  of  Section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 


G.  Executive  Order  13045:  Protection  of 
Children  From  Enviroiunental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Enviromneutal  Health 
Risks  and  Safety  Risks"  (62  PR  19885, 
April  23, 1997),  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.0. 12866,  and  because  the  Agency 
does  not  have  reason  to  believe  the 
enviroiunental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  diildren. 

'The  topic  of  environmental  threats  to 
children's  health  is  growing  in 
regulatory  importance  as  scientists, 
policy  makers,  and  village  leaders 
continue  to  recognize  the  extent  to 
which  children  are  particularly 
vulnerable  to  environmental  hazards. 
Recent  EPA  actions  have  been  in  the 
forefront  of  addressing  environmental 
threats  to  the  health  and  safety  of 
children.  Today's  proposed  rule  further 
reflects  our  commitment  to  mitigating 
environmental  threats  to  children. 

A  few  significant  physiological 
characteristics  are  largely  responsible 
for  children's  increased  susceptibility  to 
environmental  hazards.  First,  children 
eat  proportionately  more  food,  drink 
proportionately  more  fluids,  and  breathe 
more  air  per  poimd  of  body  weight  than 
do  adults.  As  a  result,  children 
potentially  experience  greater  levels  of 
exposiu«  to  environmental  threats  than 
do  adults.  Second,  because  children's 
bodies  are  still  in  the  process  of 
development,  their  immune  systems, 
neurological  systems,  and  other 
immature  organs  can  be  more  easily  and 
considerably  affected  by  environmental 
hazards. 

Today's  proposed  rule  wiU  reduce 
risks  posed  by  the  hazardous 
constituents  found  in  the  listed  waste 
streams  by  requiring  more  appropriate 
and  safer  management  practices.  EPA 
considered  risks  to  children  in  its  risk 
assessment.  The  more  appropriate  and 
safer  management  practices  proposed  in 
this  rule  are  projected  to  reduce  risks  to 


children  potentially  exposed  to  the 
constituents  of  concern.  The  public  is 
invited  to  submit  or  identify  peer- 
reviewed  studies  and  data,  of  which  the 
agency  may  not  be  aware,  that  assess 
results  of  early  life  exposure  to  the 
proposed  hazardous  constituents  from 
wastewaters  and  wastewater  treatment 
sludges  fivm  the  production  of 
chlorinated  aliphatic  chemicals. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  'Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Pub.  L.  No. 
104-113.  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities,  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  ase  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  tedmical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
volimtary  consensus  standards. 

/.  Executive  Order  12898: 
Environmental  Justice 

Under  Executive  Order  12898. 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 
Advisory  Council,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
^  committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensiue 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  efiiects  as  a  result  of 
EPA's  policies,  proerains,  and  activities. 
Today's  proposed  nde  is  intended  to 
reduce  risks  of  hazardous  wastes  as 
proposed,  and  to  benefit  all  populations. 
As  such,  this  rule  is  not  expected  to 
cause  any  disproportionately  high  and 
adverse  impacts  to  minority  or  low- 


meet  the  briti 


income  commtinities  versus  non- 
minority  ;Or  affluent  communities. 

In  manng  hazardous  waste  listing 
determiiiktions,  we  base  our  evaluations 
of  potential  risk  from  the  generation  and 
management  of  solid  wastes  on  an 
analysis  of  potential  individual  risk.  In 
conductihg  risk  evaluations,  our  goal  is 
to  estimti^e  potential  risk  to  any 
population  of  potentially  exposed 
iadividii^s  (e.g.,  home  gardeners,  adult 
farmers,  diildren  of  farmers,  anglers) 
located  in  the  vicinity  of  any  generator 
or  facili^  handling  a  waste.  Therefore, 
we  are  not  putting  poor,  rural,  or 
minority  [populations  at  any 
4isadva^age  with  regard  to  our 
evaluatiop  of  risk  or  with  regard  to  how 
the  Agency  makes  its  proposed 
hazardoiis  waste  listing  determinations. 

In  proposing  today  to  list  three  wastes 
as  hazardous  (i.e.,  chlorinated  aliphatic 
wastewa^rs,  EEMHA^CM  wastewater 
treatment  sludges  managed  in  land 
treatmem  units,  and  VCM-A  wastewater 
treatment  sludges),  all  populations 
potentially  exposed  to  these  wastes  or 
potentially  exposed  to  releases  of  the 
hazardoi^  constituents  in  the  wastes 
will  benJB^t  from  the  proposed  listing 
determiiiation.  In  addition,  listing 
detennL^tions  are  effected  at  the 
national  level.  The  wastes  proposed  to 
be  listed  as  hazardous  will  be  hazardous 
regardle$$  of  where  they  are  generated 
and  regaiviless  of  where  they  may  be 
managedf  Although  the  Agency 
understands  that  the  proposed  listing 
determi^tions,  if  finalized,  may  affect 
where  th^se  wastes  are  managed  in  the 
future  (iti  that  hazardous  wastes  must  be 
managed  at  subtitle  C  facilities),  the 
Agency's  decision  to  list  these  wastes  as 
hazardops  is  independent  of  any 
decision!^  regarding  the  location  of 
waste  generators  and  the  siting  of  waste 
manageinent  facilities. 

Similarly,  in  cases  where  the  Agency 
is  proposing  not  list  a  solid  waste  as 
hazardous  because  the  waste  does  not 
meet  the  criteria  for  being  identified  as 
a  hazardous  waste,  these  decisions  are 
based  \xjf6n  an  evaluation  of  potential 
individual  risks  located  in  proximity  to 
any  facility  handling  the  waste.  In  the 
case  of  vjr^stewater  treatment  sludges 
from  the  production  of  allyl  chloride 
and  metly^l  chloride  and  the  case  of 
EDC/VCM  wastewater  treatment  sludges 
managed  in  landfills,  we  believe  the 
potential  |risk  levels  associated  with  the 
wastes  a^  safe  for  all  populations 
potentially  exposed  to  the  wastes  and 
their  coiiftituents. 

The  Agjency  is  soliciting  comment  and 
input  frtim  all  stakeholders,  including 
members  of  the  environmental  justice 
commun^  and  members  of  the 
regulate^lconmumity.  We  encourage  all 


interested  parties  to  provide  conmients 
or  further  information  related  to 
potential  environmental  justice 
concerns  or  impacts,  including 
information  and  data  on  facilities  that 
have  evaluated  potential  ecological  and 
human  health  impacts  (taking  into 
account  subsistence  patterns  and 
sensitive  populations)  to  minority  or 
low-income  communities. 

List  of  Subjects 

40  CFR  Part  148 

Administrative  practice  and 
procediue,  Hazardous  waste,  Reporting 
and  recordkeeping  requirements.  Water 
supply. 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
materials,  Recycling,  Waste  treatment 
and  disposal. 

40  CFR  Part  264 

Environmental  protection.  Air 
pollution  control.  Hazardous  waste, 
Insiu'ance,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Surety 
bonds. 

40  CFR  Part  265 

Air  pollution  control.  Hazardous 
waste.  Insurance,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Security  measures ,-Siirety 
bonds,  Water  supply. 

40  CFR  Part  268 

Environmental  protection.  Hazardous 
materials,  Reporting  and  recordkeeping 
requirements.  Waste  management. 

40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  material  transportation. 
Hazardous  waste,  Indians-lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

40  CFR  Part  302 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
chemicals.  Hazardous  materials. 
Hazardous  materials  transportation. 
Hazardous  substances.  Hazardous 
waste.  Intergovernmental  relations. 
Natural  resources.  Reporting  and 
recordkeeping  requirements,  Superfund, 
Waste  treatment  and  disposal.  Water 
pollution  control.  Water  supply. 


Dated:  July  30. 1999. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authority:  Sec.  3004,  Resource 
Conservation  and  Recovery  Act,  42  U.S.C. 
6901  et  seq. 

2.  Section  148.18  is  amended  by 
adding  paragraphs  (1)  and  (m)  to  re^  as 
follows: 

§  1 48.1 8    Waste-specific  prohibitions— 
newly  listed  and  identified  wastes. 

***** 

(1)  Effective  [date  six  months  after 
publication  of  final  rule],  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
.  Hazardous  Waste  Niunbers  K173,  K174, 
and  K175  are  prohibited  from 
imdergroimd  injection. 

(m)  The  requirements  of  paragraphs 
(a)  through  (1)  of  this  section  do  not 
apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  subpart  D  of  part  268  of  this  chapter; 
or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  subpart  C  of  this  part;  or 

(3)  Diu-ing  the  period  of  extension  of 
the  applicable  effective  date,  if  an 
extension  has  been  granted  imder 
§148.4. 

PART  261— IDENTinCATION  AND 
UST1NG  OF  HAZARDOUS  WASTE 

3.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921. 
6922,  6924(y),  and  6938. 

4.  Section  261.3  is  amended  by 
adding  a  paragraph  (c)(2)(ii)(F)  to  read 
as  follows: 

§  261 .3    Definition  of  hazardous  waste. 

***** 

(c)  *  *  * 

(2)-*  *  * 

(ii)  *  *  • 

(F)  Wastewater  treatment  sludges 
derived  from  the  treatment  of 
chlorinated  aliphatic  wastewaters  listed 
in  §  261.32  as  EPA  Hazardous  Waste  No. 
K173.  However,  this  paragraph  does  not 
exempt  from  the  definition  of  hazardous 
waste  any  wastewater  treatment  sludges 
that  are  explicity  listed  (e.g.,  K174, 
K175)  or  that  meet  any  other  listing  in 
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subpart  D  of  this  part,  as  a  result  of  the 
derived-from  rule. 


5.  Section  261.4  is  amended  by 
revising  paragraph  (b)(15)  to  read  as 
follows: 

12614    Exclusions. 

•        *        *        -»        * 

(b)*»* 

(15)  Leachate  or  gas  condensate 
collected  from  landfills  where  certain 
solid  wastes  have  been  disposed, 
provided  that: 

(i)  The  solid  wastes  disposed  woidd 
meet  one  or  more  of  the  listing 
descriptions  for  Hazardoiis  Waste  Codes 
K169,  K170.  K171.  K172.  K174,  and 
K175  if  these  wastes  had  been  generated 
after  the  effective  date  of  the  listing; 

(ii)  The  solid  wastes  described  in 
paragraph  (b)(15)(i)  of  this  section  were 


disposed  prior  to  the  effective  date  of 
the  listing: 

(iii)  The  leachate  or  gas  condensate  do 
not  exhibit  any  charactesistic  of 
hazardous  waste  nor  are  derived  from 
any  other  listed  hazardous  waste; 

(iv)  Discharge  of  the  leachate  or  gas    * 
condensate,  including  leachate  or  gas 
condensate  transferred  from  the  landfill 
to  a  POTW  by  truck,  rail,  or  dedicated 
pipe,  is  subject  to  regvilation  under 
Sections  307(b)  or  402  of  the  Clean 
Water  Act. 

(v)  After  February  13,  2001.  leachate 
or  gas  condensate  derived  from  K169- 
K172  will  no  longer  be  exempt  if  it  is 
stored  or  managed  in  a  surface 
impoundment  prior  to  discharge.  After 
[date  24  months  after  publication  date  of 
the  final  rule],  leachate  or  gas 
condensate  derived  from  K175  will  no 
longer  be  exempt  if  it  is  stored  or 
managed  in  a  surface  impoundment 


prior  to  discharge.  There  is  one 
exception:  if  the  surface  impoimdment 
is  used  to  temporarily  store  leachate  or 
gas  condensate  in  response  to  an 
emergency  situation  (e.g.,  shutdown  of 
wastewater  treatment  system),  provided 
the  impoimdment  has  a  double  liner, 
and  provided  the  leachate  or  gas 
condensate  is  removed  fix>m  the 
impoimdment  and  continues  to  be 
managed  in  compliance  with  the 
conditions  of  this  paragraph  (b)(15)(v) 
after  the  emergency  ends. 
***** 

6.  In  §  261.32,  the  table  is  amended  by  | 
adding  in  alphanumeric  order  (by  the 
first  column)  the  following  waste 
streams  to  the  subgroup  "Organic 
Chemicals"  to  read  as  follows: 

}261^    Haiardous  wast*  from  spscific 
sources. 

*        *        *        •        • 


Industry  and 

EPA  hazardous 

waste  No. 


Hazardous  waste 


Hazard 
code 


Organic  Chemi- 


C)ctachlord(  liben: 
Octachlorc  <  iben; 


K173 


K174 


K175 


Wastewaters  from  the  production  of  chlorinated  aliphatic  hydn)cart>or>s,  except  wastewaters  generated  from  the    (T) 
production  of  vinyl  chloride  monomer  using  mercuric  chloride  catalyst  in  an  acetytene-t>ased  process.  This  list- 
ing includes  wastewaters  from  tf>e  production  of  chlorinated  aliphatic  hydrocarbons  havirtg  ceabon  chain  lengths 
ranging  from  one  to  and  Including  five,  witti  varying  amounts  and  positions  of  chlorine  sut)stitution. 

Wastewater  treatment  sludges  frflhi  the  production  of  ethylerte  dichioride  or  vinyl  chloride  monomer  (including  (T) 
sludges  ttiat  result  from  commingled  stfiytene  dict>loride  or  vinyl  chloride  monomer  wastewater  and  other 
wastevyater),  unless  the  sludges  meet  the  following  conditions:  they  are  disposed  of  in  a  subtitle  C  or  D  landfill 
licensed  or  permitted  t>y  ttie  state  or  federal  govemment;  tf>ey  are  not  othenvise  placed  on  the  land  prior  to 
firal  disposal;  and  the  generator  maintains  documentation  denmnstrating  tfiat  the  waste  was  either  disposed  of 
in  an  orvsite  landfill  or  consigned  to  a  transporter  or  disposal  facility  that  provided  a  written  commitment  to  dis- 
pose of  the  waste  in  an  off-site  larKlfill.  Respondents  in  any  action  t>rought  to  enforce  the  requirements  of  sut>- 
tltle  C  must,  upon  a  showing  by  the  govemment  tt)at  ttie  resporxlent  managed  wastewater  treatment  sludges 
from  the  production  of  vinyl  chloride  fnorK)mer  or  etfiylene  dichioride,  demonstrate  that  they  meet  the  terms  of 
the  exclusion  set  forth  atx>ve.  In  doing  so,  ttiey  must  provide  appropriate  documentation  (e.g.,  contracts  be- 
tween the  generator  and  the  landfill  owner/operator.  Invoices  documenting  delivery  of  waste  to  landfill,  etc.)  that 
the  terms  o4  the  exclusion  were  met. 

Ojpdion  1:  Wastewater  treatment  sludges  from  ttie  production  of  vinyl  chloride  morKxner  using  mercuric  chloride    (T) 
catalyst  in  an  aoetyterw-based  process. 

Option  2:  Wastewater  treatment  sludges  from  the  production  of  vinyl  chloride  morKxner  using  mercuric  chloride  (T) 
catalyst  in  an  acetyler>e-based  process,  unless  the  sludges  are  disposed  in  a  sut)tit>e  C  landfill;  and  the 
sludges  do  not  fail  the  toxicity  characteristic  for  mercury  in  40  CFR  261.24;  and  ttie  generator  maintains  docu- 
mentation demonstrating  thai  the  waste  was  disposed  of  in  a  sut>title  C  landfill  or  consigned  to  a  transporter  or 
disposal  facility  that  provided  a  written  commitment  to  dispoee  of  the  waste  in  a  sut>title  C  larxJfill.  Respondents 
in  any  action  brought  to  enforce  tfte  requirements  of  sutilitte  C  must,  upon  a  showing  by  the  govemment  ttiat 
the  respondent  managed  wastewater  treatment  sludges  from  the  production  of  vinyl  chloride  monomer  using 
mercuric  chloride  catalyst  in  an  acetylene-based  process,  demonstrate  tfiat  they  meet  ttie  terms  of  ttie  exclu- 
sion set  forth  above.  In  doing  so,  they  must  provide  appropriate  documentation  (e.g.,  contracts  between  the 
generator  and  the  landfiU  owner/operator,  invoices  documenting  delivery  of  waste  to  landfill,  analytical  results  or 
ottier  infomnation  showing  ttie  waste  does  not  fail  tfte  toxicity  cfiaracteristic  for  mercury,  etc.)  ttiat  the  terms  of 
the  exclusion  were  met 


7.  Appendix  Vn  to  Part  261   is  amended  by  adding  the  following  wastestreams  in  alphanumeric  order  (by  ihe| 
first  column)  to  read  as  follows: 


§264.1    Piirpos 
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Appendix  VII  to  Part  261— Basis  for  Listing  Hazardous  Waste 


EPA  hazardous 
waste  ^  lo. 


K173 


K174  


K175 


Hazardous  constituents  for  which  listed 


1 ,2,3.4,6,7,8-Heptachlorodibenzo-p-dioxin  (1 ,2,3.4,6,7,8-HpCDD),  1 ,2,3,4,6,7,8-Heptachlorodibenzoturan  (12  3  4  6  7  8- 
HpCDF),  1,2,3,4.7,8,9-Heptachlorodlbenzofuran  (1,2,3,6,7,8,9-HpCDF),  HxCDDs  (All  Hexachlorodibenzo-'p<lioxins) 
HxCDFs  (All  Hexachlorodibenzofurans),  PeCDDs  (All  Pentachlorodibenzo-p-dioxlns),  OCDD  (12346789^ 
Octachlorodibenzo-p-dioxin,  OCDF  (1,2,3.4,6,7,8.9-Octachlorodibenzofuran),  PeCDFs  (All  Pentachlorodibenzofurans) 
TCDDs  (All  tetrachlorodi-benzo-p-dioxins),  TCDFs  (All  tetrachlorodibenzofurans). 

1,2,3,4.6,7,8-Heptachlorodibenzo-p-dioxin  (1,2,3,4,6,7.8-HpCDD),  1.2,3,4,6,7,8-Heptachlorodibenzofuran  (12  34  6  7  8,- 
HpCDF),  1,2,3,4,7,8,9-Heptachlorodibenzofuran  (1,2,3,6,7,8,9-HpCDF),  HxCDDs  (All  Hexachtorodibenzo-Vdioxiris) 
HxCDFs  (All  Hexachlorodibenzofurans).  PeCDDs  (All  Pentachlorodibenzo-p<lioxins),  OCDD  (12  3  4  6  7  8  9- 
Octachlorodibenzo-p-dioxin,  OCDF  (1,2,3.4,6,7,8,9-Octachlorodibenzofuran)  PeCDFs  (All  Pentachlorodibenzofurans) 
TCDDs  (All  tetrachlorodi-benzo-p-dioxins),  TCDFs  (All  tetrachlorodibenzofurans). 

Mercury 


8.  A]|)j3endL\  VIII  to  part  261  is  amended  by  adding  in  alphabetical  sequence  of  common  name  the  following  entries: 

Appendix  Vm  to  Part  261— Hazardous  Constituents 


Common  name 


Chemical  abstracts  name 


Chemical 

abstracts 

No. 


>    Hazardous 
r^waste  No. 


Octachlordiibenzo-^dioxin  (OCDD)  ■t,2,3,4,6,7,8,9-Octachlorodibenzo-pKlioxJn 3268-87-9 

Octachlord(iibenzoturan  (OCDF) 1,2,34,6,7.8,9-Octachlorodibenzofuran  39001-02-0 


the 

(T) 

llst- 
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dir)g 

(T) 

ither 

idfill 

>r  to 

Id  of 

dis- 
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(T) 
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(T) 

the 

nai- 

jr  or 
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<du- 
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Is  or 

IS  of 

* 

order  (by  ihel 

PART: 
OWNERS 
HAZARI 
I  STORA( 
FACIUnt 

9.  The 
continue^ 


FANDARDS  FOR 
MD  OPERATORS  OF 
mS  WASTE  TREATMENT. 
i,  AND  DISPOSAL 


luthority  citation  for  part  264 
to  read  as  follows: 

Authori^^:  42  U.S.C.  6905.  6912(a),  6924, 
and  6925. 

Subpart  A— Cteneral 

10.  Sect  on  264.1  is  amended  by 
adding  a  i  mtence  to  the  end  of 
paragraph  (g)(6)  to  read  as  follows: 

§  264.1    Pjijipcse,  scope  and  applicability. 

(g) 

(6)  *  *    '  However,  if  the  owner  or 
operator  us  managing  EPA  Hazardous 
Waste  No.iKl73  (chlorinated  aliphatic 
wastewater)  in  a  tank,  the  owner/ 
operator  inust  comply  with 
§264.108d(h). 


Subpart  dC— Air  Emission  Standards 
for  Tanl(fli,|Surface  Impoundments,  and 
Contains^ 

11.  Section  264.1080  is  amended  by 
adding  paiijagraph  (h)  to  read  as  follows: 


§264.1080    Applicability. 

***** 

(h)  Notwithstanding  the  applicability 
requirements  in  paragraph  (a)  of  this 
section,  any  tank  (including  wastewater 
treatment  units  as  defined  in  §  260.10  of 
this  chapter)  managing  EPA  Hazardous 
Waste  No.  K173,  where  the  dioxin 
concentration  in  the  influent  wastewater 
to  the  tank  is  greater  than  or  equal  to  1 
ng/L  TCDD  TEQ  at  a  95%  upper 
confidence  limit  around  the  mean,  must 
comply  with  the  requirements  of  this 
paragraph,  and  with  §  264.1084  as 
appropriate.  In  order  to  determine 
whether  the  influent  concentration  of 
EPA  Hazardous  Waste  No.  K173  is 
greater  than  or  equal  to  1  ng/L  TCDD 
TEQ  at  a  95%  upper  confidence  limit 
aroimd  tl)^  mean,  the  generator  or 
owner/operator  must  comply  with  the 
requirements  in  40  CFR  265.1080(h)(1) 
through  (5). 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

12.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6906.  6912. 
6922.  6923.  6924.  6925.  6935.  6936.  and 
6937.  unless  otherwise  noted. 


Subpart  A— General 

13.  Section  265.1  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (c)(10)  to  read  as  follows: 

§  265.1    Purpose,  scope,  and  applicability. 

***** 

(c)  *  *  * 

(10)  *  *  *  However,  if  the  owner  or 
operator  is  managing  EPA  Hazardous 
Waste  No.  K173  (chlorinated  aliphatic 
wastewater)  in  a  tank,  the  owner/ 
operator  must  comply  with 
§  265.1080(h). 


Subpart  CC— Air  Emission  Standards 
for  Tanks,  Surface  impoundments,  and 
Containers 

14.  Section  265.1080  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§265.1080    Applicability 

***** 

(h)  Notwithstanding  the  applicability 
requirements  in  paragraph  (a)  of  this 
section,  any  tank  (including  wastewater 
treatment  units  as  defined  in  §  260.10  of 
this  chapter)  managing  EPA  Hazardous 
*  Waste  No.  K173,  where  the  dioxin 
concentration  in  the  influent  wastewater 
to  the  tank  is  equal  to  or  greater  than  1 
ng/L  TCDD  TEQ  at  a  95%  upper 
confidence  limit  around  the  mean,  must 
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comply  with  the  requirements  of  this 
paragraph,  and  with  §  265.1085  as 
appropriate.  In  order  to  determine 
whether  the  influent  concentration  of 
EPA  Hazardous  Waste  No.  K173  is 
greater  than  or  equal  to  1  ng/L  TCDD 
TEQ  at  a  95%  upper  confidence  limit 
around  the  mean,  the  generator  or 
owner/operator  must  comply  with  the 
following: 

(1)  Waste  sampling  and  analysis 
plans,  (i)  General.  The  generator  of  K173 
shall  develop  and  follow  a  written  waste 
sampling  and  analysis  plan  which 
describes  the  procedures  for  sampling 
and  analysis  of  the  hazardous  waste  at 
the  influent  to  each  wastewater 
treatment  tank  to  be  excluded  from  the 
requirements  of  this  part.  The  waste 
sampling  and  analysis  plan  shall  he 
developed  in  accordance  with  the 
applicable  sections  of  the  "Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods"  (SW-846) 
or  other  appropriate  guidance.  The  plan 
shall  be  followed  and  retained  at  the 
facility  claiming  an  exemption  for  one 
or  more  wastewater  treatment  tanks. 

(ii)  At  a  Tninimiim,  the  plan  must 
include: 

(A)  A  detailed  description  of  the  test 
method(s)  used  to  test  for  2,3,7,8- 
substituted  chlorinated  dibenzo-p- 
dioxin  (CDD)  and  2,3,7,8-substituted 
chlorinated  dibenzo-p-furan  (CDF) 
congeners; 

(6)  The  sampling  method  used  to 
obtain  representative  samples  of  each 
wastewater  tank  influent;  and 

(C)  How  the  design  of  Uie  sampling 
program  accoimts  for  any  expected 
fluctuations  in  concentrations  over  time, 
while  ensiuing  that  the  samples 
collected  are  grab  samples  and  that  all 
samples  are  collected  within  a 
timeframe  that  will  allow  for  the 
analyses  to  accoimt  for  potential 
variabilities  in  the  wastestream. 

(2)  Sampling  and  analysis,  (i) 
General.  For  each  wastewater  treatment 
tank  for  which  an  exemption  is  claimed, 
the  generator  of  K173  must: 

(A)  Test  for  all  2,3,7,8-substituted 
CDDs/CDFs;  or 

(B)  Use  process  knowledge  for  tanks 
downstream  of  a  tank  that  is  exempt  as 
a  result  of  testing  specified  in  paragraph 
(h)(2)(i)(A)  of  this  section. 

(ii)  The  K173  generator  may  use  any 
reliable  analytical  method  to 
demonstrate  that  the  TCDD  TEQ  does 
not  exceed  the  trigger  level.  It  is  the 
responsibility  of  the  generator  to  ensiue 
that  the  sampling  and  analysis  are 
unbiased,  precise,  and  representative  of  ' 
the  waste. 

(iii)  The  generator  must  ensure  that 
the  measiuements  are  sufficiently 
sensitive,  accurate  and  precise  to 


demonstrate  that  the  maximiun  TCDD 
TEQ  in  any  sample  analyzed  does  not 
exceed  the  specified  trigger  level. 

(iv)  For  the  tank  to  be  eligible  for 
exemption,  a  generator  must 
demonstrate  that: 

(A)  The  maximum  TCDD  TEQ  in  the 
influent  to  the  tank  does  not  exceed  1 
ng/L  at  the  95%  upper  confidence  limit 
aroimd  the  mean; 

(B)  The  TCDD  TEQ  for  each  sample 
shall  be  determined  by  multiplying  the 
concentration  of  any  2,3,7,8-substituted 
CDD  or  CDF  detected  and  the 
appropriate  toxicity  equivalency  factor 
(TEF),  as  described  below,  and  siunming 
these  jOToducts  for  each  sample; 

(C)  The  following  toxicity  equivalence 
factors  shall  be  used: 


Compound 

WHO-TEF 

2.3.7.8-TetraCOD 

1 

1 ,2,3.7,8-PentaCDD 

1 

1,2,3.4,7,&-+texaCDD 

0.1 

1,2,3,7,8,9-HexaCDO 

0.1 

1.2,3.6.7.8-HexaCDD 

0.1 

1.2,3,4.6.7.8-HeptaCUD  

1,2,3,4,5,7,8,9-OctaCDD 

0.01 
0.0001 

2,3,7.8-TetraCOF 

0.1 

2,3,4,7,8-PentaCDF 

0.5 

1 ,2,3,7,8-PentaCDF 

0.05 

1 ,2,3.4,7,8-HexaCDF 

0.1 

1,2,3,7.8,9-HexaCDF 

0.1 

1,2,3,6,7.8-HexaCDF 

0.1 

2.3,4.6.7,8-HexaCDF 

0.1 

1,2.3  4.7.8.9-H6PtaCDF 

0.01 

1,2,3,4,6.7,8-HeptaCDF 

0.01 

1 ,2,3,4,6, 7,8.9-OctaCDF 

0.0001 

(D)  The  analysis  could  have  detected 
the  presence  of  the  CDD/CDF  congeners 
at  or  below  the  trigger  level  of  1  ng/L  at 
the  95%  upper  confidence  limit  aroimd 
the  mean. 

(v)  In  an  enforcement  action,  the 
burden  of  proof  to  establish 
conformance  with  the  exemption 
specification  shall  be  on  the  generator 
claimix^  the  exclusion. 

(vi)  Ine  generator  must  conduct 
sampling  and  analysis  in  accordance 
with  their  waste  sampUng  and  analysis 
plan  developed  under  paragraph  (h)(1) 
of  this  section. 

(vii)  The  influent  to  exempt 
wastewater  treatment  tanks  mifit  be  re- 
tested,  at  a  minimum,  annually  and 
must  be  retested  after  a  process  change 
that  could  change  the  TCDD  TEQ  level 
in  the  waste. 

(3)  Records.  The  generator  must 
maintain  records  of  the  following 
information  on-site: 

(i)  All  information  required  to  be 
submitted  to  the  implementing 
authority  as  part  of  the  notification  of 
the  claim: 

(A)  The  owner/operator  name, 
address,  and  RCRA  facility  ID  number  of 
the  person  claiming  the  exemption;  and 


(B)  The  certification  signed  by  the 
person  claiming  the  exclusion  or  his 
authorized  representative. 

(ii)  A  brief  description  of  the  tanks 
covered  by  the  claimed  exemption, 
including  dimensions  and  service  in  the 
wastewater  treatment  system; 

(iii)  A  description  and  process  flow 
diagram  of  the  wastewater  treatment 
system,  clearly  identifying  the  exempt 
tanks  and  sampling  points; 

(iv)  The  resiuts  of  all  analyses  and  aU 
detection  limits  achieved  as  required 
underparagraph  (h)(2)  of  this  section; 

(v)  Tne  waste  sampling  and  analysis 
plan; 

(vi)  The  results  of  the  sampling  and 
analysis,  including  the  following: 

(A)  The  dates  awl  times  waste 
samples  were  obtained,  and  the  dates 
the  samples  were  analyzed; 

(B)  The  names  and  qualifications  of 
the  person(s)  who  obtained  the  samples; 

(C)  A  description  of  the  temporal  and 
spatial  locations  of  the  samples; 

(D)  The  name  and  address  of  the 
laboratory  facility  at  which  analyses  of 
the  samples  were  performed; 

(E)  A  detailed  description  of  the 
analytical  methods  used,  including  any 
clean-up  and  sample  preparation 
methods; 

(F)  All  quantitation  limits  achieved 
and  all  other  quality  control  results  for 
the  analysis  (including  method  blanks, 
duplicate  analyses,  matrix  spikes,  etc.), 
laboratory  quality  assurance  data,  and 
description  of  any  deviations  frt>m 
analytical  methods  written  in  the  plan 
or  from  any  other  activity  written  in  the 
plan  which  occiured; 

(G)  All  laboratory  analytical  results 
demonstrating  that  the  trigger 
exemption  level  has  not  been  exceeded 
at  the  taixk  influent,  for  each  exempt 
tank;  and 

(H)  All  laboratory  dociunentation  that 
support  the  analytical  results,  unless  a 
contract  between  the  claimant  and  the 
laboratory  provides  for  the 
documentation  to  be  maintained  by  the 
laboratory  for  the  period  specified  in 
paragraph  (h)(4)  of  this  section  and  also 
provides  for  the  availability  of  the 
dociunentation  to  the  claimant  upon 
request;  and 

(4)  Records  retention.  Records  must 
be  maintained  for  the  period  of  three 
years.  A  generator  must  maintain  a 
current  waste  sampling  and  analysis 
plan  during  that  three  year  period.   ' 

(5)  Notification  and  certification.  The 
waste  generator  must  submit  a  one-time 
notification  and  certification  to  the  EPA 
Region  or  an  authorized  State  (by  mail 
or  delivery  service  which  provides 
return  receipt)  within  60  days  following 
the  efi'ective  date  of  the  final  rule  or 
initial  use  of  a  wastewater  treatment 
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tank  us0ii  to  manage  K173.  The 
notification  must  include  the  waste 
generator's  name  and  address,  a 
representative's  name  and  telephone 
number,  and  a  description  of  the 
wastewater  treatment  system  and  the 
assessed  tanks.  The  certification  must  be 
signed  by  an  authorized  representative 
and  mu$t  state  as  follows: 

I  certify  ik^der  penalty  of  law  that  the 
influentts)  to  the  tanks  identified  in  this 
certification  do  not  exceed  1  ng/L  TCDD 
TEQ.  I  aipj  aware  that  there  are  significant 
penalties;  for  submitting  a  false,  inaccurate,  or 
incompl4t|e  certification,  including  the 
possibility  of  fine  and  imprisonment. 

PART  26to— LAND  DISPOSAL 
RESTRi|[^TIONS 

15.  The  authority  citation  for  part  268 
continue^  to  read  as  follows: 

Authonity:  42  U.S.C.  6905. 6912(a),  6921, 
and  6924 

Subpart  A— General 

16.  Set^on  268.7  is  amended  by 
adding  {ifragraph  (f)  to  read  as  follows: 

1268.7    iWing,  tracking,  and 
racordke#^ing  FaquiranMnta  for  ganaratora, 
' — ' Idiapoaalfadlitiaa. 


r 


(f)  The  owner  or  operator  of  a  facility 
codisposibg  wastes  with  wastes 
identified  as  hazardous  waste  K175 
must  maintain  records  available  for 
inspection  of  the  pH  of  the  wastes  so 
codisposad. 


Subpart  C— Prohlbitlona  on  Land 
Disposal 

17.  Section  268.33  is  revised  to  read 
as  follows: 

§268.33    Waata  afwcjfic  prohibitiona— 
chlorinatad  aliphatic  waataa. 

(a)  Effective  [date  90  days  from  date 
of  publication  of  final  rule],  the  wastes 
specified  in  40  CFR  Part  261  as  EPA 
Hazardous  Wastes  Nxunbers  K173, 
K174,  and  K175,  and  soil  and  debris 
contaminated  with  these  wastes  are 
prohibited  firom  land  disposal. 

(b)  Effective  [date  two  years  from  date 
of  publication  of  final  rule],  the 
following  wastes  are  prohibited  from 
land  disposal:  soil  and  debris 
contaminated  with  radioactive  wastes 
mixed  with  EPA  Hazardous  wastes 
K173,  Kl74,andKl75. 

(c)  Between  [date  of  publication  of 
final  rule]  and  [Insert  date  two  years 
bom  date  of  publication  of  final  rule], 
radioactive  waste  mixed  with  K173, 
K174,  and  K175  wastes  and/or  soil  and 
debris  may  be  disposed  in  a  landfill  or 
surface  impoundment  only  if  such  imit 
is  in  compliance  with  the  requirements 
specified  in  §  268.5(h)(2). 

(d)  The  requirements  of  paragraphs 
(a),  (b)  and  (c)  of  this  section  do  not 
apply  if: 

fl)  The  wastes  meet  the  applicable 
treatment  standards  specified  in  subpart 
D  of  this  part; 

(2)  Potsous  have  been  granted  an 
exemption  bom  a  prohibition  pursuant 
to  a  petition  under  §  268.6,  with  respect 
to  those  wastes  and  imits  covered  by  the 
petition; 

(3)  The  wastes  meet  the  applicable 
treatment  standards  estabUshed 


pursuant  to  a  petition  granted  under 
§  268.44; 

(4)  Hazardous  debris  has  met  the 
treatment  standards  in  §  268.40  or  the 
alternative  treatment  standards  in 

§  268.45;  or 

(5)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5,  with 
respect  to  these  wastes  covered  by  the 
extension. 

(e)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 
the  applicable  treatment  standards 
specified  in  §  268.40,  the  initial 
generator  must  test  a  sample  of  the 
waste  extract  or  the  entire  waste, 
depending  on  whether  the  treatment 
standards  are  expressed  as 
concentrations  in  the  waste  extract  or 
the  waste,  or  the  generator  may  use 
knowledge  of  the  waste.  If  the  waste 
contains  regulated  constituents  in 
excess  of  the  applicable  Universal 
Treatment  Standard  levels  of  §  268.48. 
the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  this 
part  are  applicable,  except  as  otherwise 
specified. 

(f)  Disposal  of  K175  wastes  containing 
mercimc  sulfide  is  restricted  to  units  to 
which  disposal  of  wastes  in  excess  of 
pH  6.0  is  prohibited. 

18.  In  §  268.40,  the  Table  is  amended 
in  the  entry  for  F039  to  add  constituents 
in  alphabetical  order  and  by  adding  in 
alphanumeric  order  new  entries  for 
K173,  K174,  and  K175  to  read  as 
follows: 

§268.40    Applicability  of  traatment 
atandarda. 


Treatment  Standards  for  Hazardous  Wastes 


Regulated  hazardous  constituent 


Wastewaters      Nonwastewaters 


Waste     '  Waste  description  and  treatment/regu- 
code    ,  I  latory  sutx»tegory  ^ 


f  - 


Common  name 


CAS  2  No. 


Concentration 

in  mg/L,3  or 

technology 

code* 


Concentration  in 
mg^'kgs  unless 
noted  as  "mg/L 
TCLP",  or  tech- 
nology code 


F039  '  Leachate  (liquids  that  have  percolated 

through  land  disposed  wastes)  re- 
sulting from  the  disposal  of  more 
than  one  restricted  waste  classified 
as  hazardous  under  Sut)part  D  of 
this  part.  (Leachate  resulting  from 
the  disposal  of  one  or  more  of  the 
following  EPA  Hazardous  Wastes 
and  no  other  l-lazardous  Waste  re- 
tains its  EPA  Hazardous  Waste 
Number(s):  F020,  F021,  F022, 
F026.  F027,  and/or  F028)  *  *  *. 


1 ,2,3,4,6,7,8-Heptachlorodibenzo-p- 
dioxin  (1,2,3,4,6.7,8-HpCDD). 


35822-39-4 


0.000035     0.0025 


1 ,2,3,4.6, 7,8-Heptachlorodibenzofuran 

(1,2,3,4,6,7,8-HpCDF). 
1 ,2,3,4,7,8,9-Heptachlorodibenzofuran 

(1.2,3,4,7,8,9-HpCDF). 


67562-39-4 
55673-89-7 


0.000035    0.0025 
0.000035    0.0025 
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TREATMENT  STANDARDS  FOR  HAZARDOUS  WASTES— Continued 


Waste       Waste  description  and  treatment/regu- 
code  latory  sutx»tegory  ^ 


Regulated  hazardous  constituent 


Common  name 


CAS2N0. 


Wastewaters      Nonwastewaters 


CoTKentration 

in  mg/L,3  or 

technotogy 

code* 


Concentration  in 
mg/kg*  unless 
noted  as  "mg/L 
TCLP",  or  tech- 
nology code 


1.2,3,4.6,7.8,9-Octachlorodibenzo-p-  3268-87-^ 

dioxin  (OCDD). 
1.2.3,4,6.7.8.9-  39001-02-0 

Octachioroditwnzofuran  (OCDF). 


0.000063    0.0025 
0.000063    0.005 


K173 


Wastewaters  from  the  production  of 
chlorinated  aliphatic  hydrocartx>ns, 
except  wastewaters  generated  from 
the  production  of  vinyi  chloride 
morK>mer  using  mercuric  chloride 
catalyst  in  an  acetylene-based  proc- 
ess. This  listing  includes 
wastewaters  from  the  production  of 
chlorinated  aliphatic  hydrocartxxis 
having  cartxMi  chain  lengths  rang- 
irtg  from  one  to  and  including  five, 
with  varying  amounts  and  positions 
of  chlorine  substitution. 


Bis(2-chloroethyl)ether 


11 


0.033    6.0 


K174 


Wastewater  treatment  sludges  from 
the  production  of  ethylene  dichlo- 
ride  or  vinyl  chloride  morKxner. 


Chtoroform ••...  67-66-3 

Pentachlorophenol 87-86-5 

Phenol  ~ 108-95-4 

2.4.6-Trichlorophenol  88-06-2 

1,2.3.4.6,7.8-Heptachlorodibenzo-p-  35822-39-4 

dioxin  (1.2.3.4,6.7,8-HpCDD). 
1 ,2,3,4,6,7,8-Heptachlorodibenzofuran         67562-39-4 

(1,2,3,4.6,7,8-HpCDF). 
1.2.3,4,7,8,9-Heptachlorodibenzofuran         55673-89-7 

(1,2,3.4.7.8.9-HpCDF). 

HxCDDs  (All  Hexachloro-  0.000063 

dibenzo-/>dioxins)  34465-46-8 

HxCDFs  (All  Hexachloro- .^ 55684-94-1 

dibenzofurans) •..■ 

1.2,3,4,6.7.8,9-Octachlorodiben20-p-  3268-87-9 

dioxin  (OCDD). 
1.2.3.4.6.7.8.9-  39001-02-0 

Octachlorodibenzofuran  (OCDF). 

PeCDDs  (AM  Pentachloro-  36088-22-9 

dibenzo-p<lioxins)  

PeCDFs  (All  Pentachloro- 30402-15-4 

dibenzofurans) 

TCDDs  (All  tetrachloro- 0.000063 

di-benzo-p<lioxins) 

TCDFs  (All  tetrachloro- .    55722-27-5 

dibenzofurans) 

Chromium  (Total)  -...         7440-47-3 

NicKel 7440-02-0 

1,2,3,4.6.7.8-Heptachlorodlbenzo-p-  35822-39-4 

dioxin  (1.2,3.4.6.7.8-HpCDD). 

1,2.3,4.6.7,8-Heptachlorodibenzofuran        67562-39-4 

(1.2.3.4.6.7,8-HpCDF). 
1 ,2,3.4.7,8,9-Heptachlorodibenzofuran        55673-89-7 

(1,2.3.4,7,8,9-HpCDF). 

HxCDDs  (All  Hexachloro- 34465-46-8 

dibenzo-p<Jioxins)  

HxCDFs  (All  Hexachloro- 55684-94-1 

dibenzofurans) 

1.2.3,4,6,7,8.9-Octachlorodibenzo-p-  3268-87-9 

dioxin  (OCDD). 
1,2.3.4.6.7.8.9-  39001-02-0 

Octachlorodibenzofuran  (OCDF). 


0.046  6.0 

0.089  7.4 

0.039  6.2 

0.035  7.4 

0.000035  0.0025 

0.000035  0.0025 

0.000035  0.0025 

0.001 

0.000063  0.001 

0.000063  0.005 

0.000063  0.005 

0.000063  0.001 

0.000035  0.001 

0.001 

0.000063  0.001 

2.77    0.60  mg/L  TCLP 
3.98    11  mg/L  TCLP 
0.000035    0.0025 

0.000035  0.0025 

0.000035  0.0025 

0.000063  0.001 

0.000063  0.001 

0.000063  0.005 

0.000063  0.005 


'Note:  NJAime 
^  The  waele  d 
ut>categoM#s  a 

2  CAS  rnaans 
]  its  saH^  anc 

3  Conceiliratic 

4  All  treei^en 
rable  1-Tecnnol 

5  Except  tor  N 
9re  establi$he< 

or  Part  26^  Sub 
cility  may  compl 
are  based  on  ar 


1,2.3,4,6,7;i-He 
1.2,3,4,6,7,8-He 
1,2,3,4,7.8v$-He 


1,2,3,4,6,7'.8,9-< 
1,2,3.4.6,7,8.9-< 


wastewaters 
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Treatment  Standards  for  Hazardous  Wastes— Continued 


Regulated  hazardous  constituent 


Wastewaters      Nonwastewaters 


Waste 
code 


C175 


/Vaste  description  and  treatment/regu- 
latory subcategory  ^ 


Common  name 


CAS  2  No. 


Concentration 

in  mg/L,3  or 

technology 

code* 


Concentration  in 
mg/kgs  unless 
noted  as  "mg/L 
TCLP",  or  tech- 
nology code 


(175  (wastewater  treatment  sludge 
from  the  production  of  vinyl  chloride 
monomer  using  mercuric  chloride 
catalyst  in  an  acetylene-t>ased  proc- 
ess) rKinwastewaters  that  contain 
greater  than  or  equal  to  260  mg/kg 
total  mercury. 

(175  nonwastewaters  that  contain 
less  than  260  mg/kg  total  mercury 
that  are  reskjues  from  RMERC. 

Dther  K175  nonwastewaters  that  con- 
tain less  than  260  mg/kg  total  mer- 
cury and  are  not  residues  from 
RMERC. 


PeCDDs  (All  Pentachtoro-  36088-22-« 

dit>enzo-p-dioxins) 

PeCDFs  (All  Pentachtoro- 30402-15-4 

dit>enzofurans) 

TCDDs     (All     tetrachlorodi-l)enzo-p-  41903-57-5 

dtoxins). 

TCDFs  (All  tetrachloroditjenzofurans)  55722-27-5 

Arsenic 7440-36-0 

Mercury  743»-97-6 


0.000063  0.001 

0.000035  0.001 

0.000063  0.001 

0.000063  0.001 

1.4  5.0  mg/L  TCLP 

NA  RMERC 


Ml  K175  wastewaters 


Mercury 7438-97-6 

Mercury  7438-97-6 

PH • 

Mercury  7438-97-6 


NA    0.20  mg/L  TCLP 


NA    0.025  mg/L 
TCLP 


NA    pH<6.0 
0.15    NA 


*  Note:  NW  means  not  applicable.  „  .^^.^     u_^ 

1  The  wacie  descripttons  provided  in  this  table  do  not  replace  waste  descriptions  in  40  CFR  Part  261 .  DescriptKxis  of  Treatment/Regulatory 
jbcategoMto  are  provided,  as  needed,  to  distinguish  between  applicability  of  different  standards. 

2  CAS  means  Chemteal  Abstract  Sen/ices.  When  the  waste  code  and/or  regulated  constituents  are  described  as  a  combinatton  of  a  chemical 
ith  its  sate  and/or  esters,  the  CAS  number  is  given  for  the  parent  compound  only. 

3  Concentration  standards  for  wastewaters  are  expressed  in  mg/L  and  are  based  on  analysis  of  composite  samples. 

*  All  treeithent  standards  expressed  as  a  Technotogy  Code  or  combination  of  Technology  Codes  are  explained  in  detail  in  40  CFR  268.42 
Fable  1-Te«mology  Codes  and  Descriptions  of  Technology-Based  Standards. 

5  Except  tor  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  corwentration 

lere  establi$lied,  in  part,  based  upon  incineration  in  units  operated  in  accordance  with  the  technical  requirements  of  40  CFR  Part  264  Subpart  O 

X  Part  26d  Subpart  O,  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applk»ble  technical  requirements.  A  fa- 

ality  may  comply  with  these  treatment  standards  according  to  provisions  in  40  CFR  268.40(d).  All  concentration  standards  for  nonwastewaters 

ire  based  pn  analysis  of  grab  samples. 


^68.^ 


19.  In  §  ^68.48(a)  the  Table  is 
lended  by  adding  in  alphabetical 
srder  the  ,&Ilowing  entries  under  the 


heading  organic  constituents:  (The 
footnotes  are  republished  without 
change.) 

Universal  Treatment  Standards 


1268.48    Univwsal  treatment  Standards. 


Regulated  constituent  common  name 


CAS' 

number 


Wastewater 

standard 

corx:entratk>n 

in 

mg/L  2 


Nonwastewater 

standard 
concentratton  in 
mg/Kg3  unless 

noted  as 
"mg/L  TCLP" 


1,2,3.4,6.7|$-Heptachtorodibenzo-p-dtoxin  (1 ,2,3,4,6.7,8-HpCDO) 35822-39-4 

1 ,2,3.4,6,7L$-Heptachtorodibenzofuran  (1 ,2.3,4,6,7,8-HpCDF) 67562-39-4 

1 ,2,3,4,7,8[i-Heptachlorodibenzofuran  (1 ,2,3.6,7,8,9-HpCDF)  55673-89-7 


0.000035 
0.000035 
0.000035 


0.0025 
0.0025 
0.0025 


1 ,2,3,4,6,7',i,9-Octachtorodibenzo-p-dtoxin  (OCDD) 
1,2,3,4,6,7,8,9-Octachlorodibenzofuran  (OCDF)  „..., 


3268-87-9 
39001-02-0 


0.000063 
0.000063 


0.005 
0.005 
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'hkAe:  NA  means  not  apcHicable. 

^  CAS  means  Chemical  Abstract  Services.  When  the  waste  code  and/or  regulated  constituents  are  described  as  a  combination  of  a  chemic 
with  tis  salts  yd/or  esters,  the  CAS  number  is  given  for  the  parent  compound  only. 

^Concentration  standards  for  wastewaters  are  expressed  in  mg/L  and  are  based  on  analysis  of  composite  samples. 

3  Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentratic. 
jjjjere  established,  in  part  based  upon  incineration  in  units  operated  in  accordance  with  the  technical  requirements  of  40  CFR  Part  264,  Subpan 
O,  Of  Part  265,  Sutipart  O,  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applicable  technical  requirements.  / 
fadiity  may  comply  with  these  treatment  standards  according  to  provisions  in  40  CFR  268.40(d).  All  concentration  standards  for  nonwastewater 
are  based  on  analysis  o(  grab  samples. 


(302.6    Ndtifii 


PART  271-REQUIREMENTS  FOR  AUTHORIZATION  OF  STATE  HAZARDOUS  WASTE  PROGRAMS 

20.  The  authority  citation  for  part  271  continues  to  read  as  follows: 
Anthority:  42  U.S.C.  6905,  6912(a),  and  6926. 

21.  Section  271.1(j)  is  amended  by  adding  the  following  entries  to  Table  1  and  Table  2  in  chronological  ordej 
1^  date  to  read  as  follows.  ^ 


f  271.1    PurpoM  and  scope. 


(j)*    * 


Table  1.— Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register 
reference 


Effective  date 


-  -  w  »  * 

Pnsert  date  of  signature  of  final    Listing    of     Hazardous    Wastes    [insert    Federal    Register    page    [insert  effective  date  of  final  mle] 
rule]  K173,  K174.  and  K175  numbersj 


Table  2.— Self  Implementing  Provisions  of  the  Solid  Waste  Amendments  of  1984 


Effective  date 


Self-implementing  provision 


RCRA  citation 


Federal  Register  reference! 


[effective  date  of  final  aile].     Prohibition  on  land  disposal  of  K173,  K174,  and  K175  3004(g)(4)(C)  and  3004(m).    [date  of  publication  of  final 

wastes,  and  prohibition  on  land  disposal  of  radio-  aile],  [FR  page  num- 

active  waste  mixed  with  K173,  K174,  and  K175  .  bers]. 

wastes,  including  soil  and  debris. 


PART  302— DESIGNATION,  REPORTABLE  QUANTITIES.  AND  NOTIRCATION 

22.  The  authority  citation  for  part  302  continues  to  read  as  follows: 
Authority:  42  U.S.C.  9602,  9603,  and  9604;  33  U.S.C.  1321  and  1361. 

r.i?^"  J^  §302.4,  Table  302.4  is  amended  by  adding  the  following  new  entries  in  alphaniuneric  order  at  the  enc 
of  the  table  to  read  as  follows: 

1302.4    Designation  of  hazardous  substances 


TABLE  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities 

[Note:  All  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Hazardous  substance 


KITS' 
K174f 
K175f 


CASRN 


Regulatory  synonyms 


Statutory 


RQ 


*1 
•1 
•1 


Codet 


RCRA 

waste 

No. 


K173 
K174 
K175 


Final  RQ 


Category 


t  Indicates  the  statutory  sources  as  defined  by  1,  2,  3,  and  4  below. 

•  •  •  *  • 

4— Indicates  that  the  statutory  source  for  designation  of  this  hazardous  substance  under  CERCLA  is  RCRA  Section  3001. 
1— Indicates  that  the  1 -pound  RQ  is  a  CERCLA  statutory  RQ. 

'See  40  CFR  302.6(b)(1)  for  application  of  the  mixture  mle  to  tNs  hazardous  waste. 


Pounds 
(Kg) 


1(0.454)1 
1(0.454)1 
1(0.454)1 


>n  of  a  chemic 


a  concentratjc 
art  264,  SubpaiJ 
requirements, 
nonwastewaten 


24. 
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bon  302.6  is  amended  by  revising  paragraph  {b)(l)(iii)  introductory  text  and  by  adding  entries  Kl 73,  K174, 


id  K175  Tthe  table  in  paragraph  (b)(l)(iii)  in  numerical  order  to  read  as  follows: 
{302.6    Notification  requirements. 


uuj  rqr  waste  streams  K169,  K170.  K171.  K172.  K173.  K174.  and  K175,  knowledge  of  the  quantity  of  all  of  the 
tiazardouslponstitilent(s)  may  be  assumed,  based  on  the  following  maximum  observed  constituent  concentrations  identified 
by  EPA:    j  |  ^ 


Waste 


K173 


e  of  final  rule] 


K174 


)ister  reference! 


lication  of  final 
page  num- 


r  at  the  enc 


K175 


2,3,7.8-TCDD  

1.2,3,7,8-PeCDD  

1.2,3,4,7,8-HxCDD  ..... 

1.2,3,6,7.8-HxCDD  

1,2.3,7,8.9-HxCDD  .... 
1,2,3.4.6,7.8-HpCDD  . 

OCDD 

2,3.7,8-TCDF 

1,2,3,7.8-PeCDF  

2,3,4,7,8-PeCDF  

1.2.3.4,7,8-HxCDF  .... 
1.2,3,6.7,8-HxCDF  .... 
1.2,3.7.8,9-HxCDF  .... 
2,3.4.6,7,8-HxCDF.  ... 
1,2,3.4,6,7,8-HpCDF  . 
1.2,3,4.7.8.9-HpCDF  . 

OCDF  

Chloroform 

2,3,7,8-TCDD  

1,2,3.7,8-PeCDD  

1,2,3.4,7,8-HxCDD  ... 
1.2,3,6,7,8-HxCDD  ... 
1.2.3,7,8,9-HxCDD  ... 
1.2,3,4,6,7,8-HpCDD 

OCDD  

2,3,7,8-TCDF 

1,2.3,7,8-PeCDF  

2.3,4,7.8-PeCDF  

1.2,3,4,7,8-HxCDF  ... 
1,2,3.6,7,8-HxCDF  ... 
1,2,3,7.8,9-HxCDF  ... 
2,3,4,6,7,8-HxCDF.  .. 
1,2,3,4,6,7,8-HpCDF 
1,2,3,4.7,8,9-HpCDF 

CXDDF  

Mercury  


Constituent 
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Max  ppm 


0.000000017 
0.00000015 
0.00000012 
0.00000091 
0.00000092 
0.000044 
0.00022 
0.00000045 
0.0000012 
0.0000015 
0.000042 
0.000045 
0.000014 
0.000027 
0.0013 
0.00017 
0.006 
7.1 

0.000039 
0.0000108 
0.0000241 
0.000083 
0.000062 
0.00123 
0.0129 
0.000145 
0.0000777 
0.000127 
0.001425 
0.000281 
0.00014 
0.000648 
0.0207 
0.0135^ 
0.212 
9200 
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Pounds 
(Kg) 

1(0.454) 
1(0.454) 
1(0.454) 
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Wednesday 
August  25,  1999 


Part  III 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Final  Rule  To  Remove  the 
American  Peregrine  Falcon  From  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife,  and  To  Remove  the 
Similarity  of  Appearance  Provision  for 
Free-Flying  Peregrines  in  the 
Conterminous  United  States;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlifo  Service 

50  CFR  Part  17 
Rmi018-AF04 

Endangarsd  and  Threatened  Wildlife 
and  Planta;  Final  Rule  To  Remove  the 
Amartean  Paregrlna  Falcon  From  the 
FMaral  Uat  of  Endangered  and 
Threatened  Wildiife,  and  To  Remove 
the  Similartty  of  Appearance  Provision 
for  Freaking  Peregrlnea  In  the 
Conlarmlnoua  UnHad  Stataa 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  have 
determined  that  the  American  peregrine 
falcon  [Falco  peregrinus  anatum)  is  no 
longer  an  endangered  or  threatened 
species  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
lliis  determination  is  based  on  available 
data  indicating  that  this  subspecies  has 
recovered  following  restrictions  on 
organochlorine  pesticides  in  the  United 
States  and  Canada,  and  following  the 
implementation  of  successful 
management  activities.  This  action  will 
remove  the  American  peregrine  falcon 
{Falco  peregrinus  anatum)  throughout 
its  range  as  an  endangered  species  from 
the  Federal  List  of  Endangered  and 
Threatened  Wildlife,  thereby  removing 
all  protections  provided  by  the  Act.  It 
also  will  remove  the  designation  of 
"endangered  due  to  similarity  of 
appearance"  for  any  free-flying 
peregrine  falcons  within  the  48 
conterminous  United  States.  It  will  not 
affect  protection  provided  to  this 
species  by  the  Migratory  Bird  Treaty  Act 
(MBTA),  the  G>nvention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES),  or  state  laws  and  regulations, 
nor  will  it  affect  the  endangwed  listing 
status  of  the  Eurasian  peregrine  falcon 
(Falco  peregrinus  peregnnus)  under  the 
Act. 

EFfECnVE  DATE:  August  25, 1999. 
ADDRESSES:  The  administrative  file  for 
this  rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  Ventura  Fish  and  Wildlife 
Office,  2493  Poriola  Road,  Suite  B, 
Ventura,  California  93003  (telephone 
(805)  644-1 766/facsimile  805/644- 
3958). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mesta  at  the  above  address  for 
further  information  on  the  removal  of 


the  peregrine  falcon  from  the 
endangered  species  list. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  peregrine  falcon  {Falco 
peregrinus)  is  a  medium-sized  raptor 
weighing  approximately  1 ,000  grams  (36 
ounces)  and  having  a  wing  span  of  112 
centimeters  (44  inches).  The  adult 
peregrine  Mcon  has  a  dark  gray  back 
and  crown,  dark  bars  or  streaks  on  a 
pale  chest  and  abdomen,  and  heavy 
malar  (cheek)  stripes  on  the  face. 
Immature  falcons  are  buff-colored  in 
boat  and  have  dark  brown  backs;  adults 
are  white  or  buff  in  front  and  bluish- 
gray  on  their  backs.  Peregrines  prey 
almost  entirely  on  other  birds,  and 
occasionally  on  bats,  caught  in  midair 
(Hickey  and  Anderson  1969). 

The  peregrine  falcon  has  an  almost 
worldwide  distribution,  with  three 
subspecies  recognized  in  North  America 
(Brown  and  Amadon  1968).  The  Peale's 
folcon  {F.  p.  pealei)  is  a  year-round 
resident  of  the  northwest  Pacific  coast 
bom  northern  Washington  through 
British  Columbia  to  the  Aleutian 
Islands.  The  Arctic  peregrine  falcon  (F. 
p.  tundrius)  nests  in  the  tundra  of 
Alaska,  Canada,  and  Greenland,  and  is 
typically  a  long-distance  migrant, 
wintering  as  far  south  as  South  America. 
The  American  peregrine  falcon  (F.  p. 
anatum)  occius  throughout  much  of 
North  America  frtim  the  subarctic  boreal 
forests  of  Alaska  and  Canada  south  to 
Mexico.  The  American  peregrine  falcon 
nests  from  central  Alaska,  central  Yukon 
Territory,  and  northern  Alberta  and 
Saskatchewan,  east  to  the  Maritimes  and 
south  (excluding  coastal  areas  north  of 
the  Columbia  River  in  Washington  and 
British  Columbia)  throughout  western 
Canada  and  the  United  States  to  Baja 
California,  Sonora,  and  the  highlands  of 
central  Mexico  (48  FR  8799).  American 
peregrine  falcons  that  nest  in  subarctic 
areas  generally  winter  in  South 
America,  while  those  that  nest  at  lower 
latitudes  exhibit  variable  migratory 
behavior:  some  are  nonmigratory  (Yates 
efa7. 1988). 

Since  the  early  1970s,  efforts  to 
reestabUsh  peregrine  falcons  in  the 
eastern  and  midwestem  United  States 
have  successfully  returned  this  species 
to  areas  bom  which  it  was  extirpated 
(See  "Eastern  United  States"  under 
"Peregrine  Falcon  Recovery").  Peregrine 
falcons  are  now  found  nesting  in  all 
States  within  their  historical  range  east 
of  the  100th  meridian,  except  for  Rhode 
Island,  West  Virginia,  and  Arkansas. 

Peregrine  falcons  declined 
precipitously  in  North  America 
following  World  War  II  (Kiff  1988). 
Research  implicated  organochlorine 


pesticides,  mainly  l,l,l-trichloro-2,2- 
bis(p-chlorophenyl)-ethane  (DDT), 
applied  in  the  United  States  and  Canada 
during  this  same  period,  as  causing  the 
decline  (for  a  review,  see  Risebrough 
and  Peakall  1988).  Use  of  these 
chemicals  peaked  in  the  1950s  and  early 
1960s  and  continued  through  the  early 
1970s.  Organochlorines  and  their 
metabolites,  including  DDT  and  its 
principal  metabolite  DDE  (1,1-dichloro- 
2,2-bis(p-chlorophenyl)-ethylene), 
aldrin,  dieldrin,  and  others,  are  stable, 
persistent  compounds  that  are  stored  in 
the  fatty  tissues  of  animals  ingesting 
contaminated  food  (Fyfe  et  ai  1988). 

Organochlorines  can  affect  peregrine 
falcons  either  by  causing  direct 
mortality  or  by  adversely  affecting 
reproduction.  Because  mortality  in  wild 
birds  is  difficult  to  study,  the  effect  of 
organochlorines  on  mortality  is  not  as 
well  known  as  the  effects  on 
reproduction.  Organochlorines  can 
adversely  affect  reproduction  by  causing 
egg  breakage,  addling,  hatching  failure, 
and  abnormal  reproductive  behavior  by 
the  parent  birds  (Risebrough  and  Peakall 
1988).  DDE  prevents  normal  calcium 
deposition  during  eggshell  formation, 
resulting  in  thin-shelled  eggs  that  are 
susceptible  to  breakage  during 
incubation.  In  general,  populations 
laying  eggs  witih  shells  that  averaged 
more  than  17  percent  thiimer  than  pre- 
DDT  eggs  had  such  high  rates  of 
reproductive  failure  that  the  number  of 
peregrine  falcon  pairs  declined  (Peakall 
and  Kiff  1988). 

Diuing  the  period  of  DDT  use  in 
North  America,  eggshell  thinning  and 
nesting  failiues  were  widespread  in 
peregrine  falccms,  and  in  some  areas, 
successful  reproduction  virtually  ceased 
(Hickey  and  Anderson  1969).  As  a 
result,  there  was  a  slow  but  drastic 
decline  in  the  number  of  peregrine 
falcons  in  many  areas  of  North  America. 
The  degree  of  exposure  to  these 
pesticides  varied  among  regions,  and 
peregrine  falcon  numbers  in  more 
contaminated  areas  suffered  greater 
declines.  Peregrine  falcons  that  nested 
outside  of  agricultural  and  forested 
areas  where  DDT  was  heavily  used  were 
affiected  less,  although  some  of  these 
individuals  were  still  exposed  to  DDT 
when  wintering  in  areas  of  pesticide 
use.  Presumably  all  peregrine  falcon 
individuals  have  eaten  some  migratory 
prey  containing  organochlorines  (for 
reviews,  see  Hickey  and  Anderson  1969; 
Kiff  1988;  Peakall  and  Kiff  1988). 

Peregrine  falcons  nesting  in  the    ' 
agricultural  and  forested  areas  east  of 
the  Mississippi  River  in  the  United 
States  and  in  eastern  Canada  south  of 
the  boreal  forest  were  the  most  heavily 
contaminated  and  were  essenti,ally 
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jatedby  the  mid-1960s  (Berger  et 
1969).  Peregrine  falcons  ib  the  Great 
'lains  statel  east  of  the  Rocky 
lountainsi  ^d  south  of  the  boreal  forest 
I  Canada  tibd  the  United  States  were 
Iso  extirpated  in  the  DDT-era  (Cade 
1975;  Enddison  et  al.  1995).  No  active 
ries  (nesti)  were  found  in  surveys  of 
|l33  formeiily  used  peregrine  falcon 
jeyries  in  th^  latter  part  of  the  1964 

lesting  season  in  the  eastern  United 
I  States  and  the  Maritime  Provinces  in 
■Canada  (Berger  et  al.  1969).  By  1975, 
I  there  werei  6nly  three  peregrine  falcon 
I  pairs  in  Alberta,  and  no  other  peregrine 
falcon  paiiis  were  foimd  south  of 
latitude  60  degrees  North  and  east  of  the 
Rocky  Moiititains  in  Canada  (Erickson  et 
I  ai.  1988).  II 

West  of  t^e  100th  meridian,  peregrine 
I  falcons  wetle  significantly  reduced;  only 
33  percent  0f  historical  nest  sites  in  the 
I  Rocky  MoWtains  were  still  occupied  by 
1965  (End^son  1969).  The  peregrine 
falcon  dis4^peared  as  a  breeding  species 
from  southern  California,  and  major 
declines  also  occmred  in  other  parts  of 
the  westeif^  United  States  and  in  much 
of  southern  Canada  and  the  Northwest 
Territories!  (Kiff  1988).  In  contrast, 
peregrine  f^cons  in  most  areas  of  the 
Pacific  coait  of  Alaska  remained  fairly 
stable  durug  this  period,  due  to  their 
lower  exp9feiue  to  o'rganochlorine 
pesticides!  The  exact  degree  of  local 
declines  i]|i|much  of  western  North 
America  r^tnains  somewhat  speculative 
due  to  a  laidk  of  accurate  pre-pesticide 
era  census)  data.  For  example,  in  the 
southwest^n  United  States  and 
mainland  ^  (exico,  peregrine  falcons 
were  not  aensused  imtil  after  the 
beginning  of  the  use  of  organochlorines 
(Kiffl988|i 

Previous  federal  Actioiis 

Population  declines  due  to  negative 
impacts  of  DDT  and  its  metabolites  on 
peregrine  falcon  reproduction  and 
siuvival  led  us  to  list  two  of  the  three 
North  Amarican  subspecies,  the  Arctic 
peregrine  {fMcon  and  the  American 
peregrine  Jf^con,  as  endangered  in  1970 
under  the  {Endangered  Species 
Conservatlbn  Act  of  1969  (Public  Law 
91-135,  88  Stat.  275).  Arctic  and 
American  peregrine  falcons  were 
included  ia  the  United  States'  list  of 
endangered  foreign  species  on  Jime  2, 
1970  (35  FR  8491)  under  the 
Endangered  Species  Conservation  Act  of 
1969,  andjtfie  native  list  of  endangered 
species  oit  October  13, 1970  (35  FR 
16047).  Upon  passage  of  the  Endangered 
Species  Ajat  of  1973,  as  amended  (Act) 
(16  U.S.CJll531  et  seq.),  the  native  and 
foreign  spiacies  lists  were  combined  into 
a  single  lifct  of  endangered  and 
threatened  species.  Both  the  American 


and  Arctic  peregrine  falcon  subspecies 
were  listed  as  endangered  throughout 
their  respective  ranges.  The  Peale's 
peregrine  falcon  was  not  listed  because 
it  was  reproducing  at  near  normal  levels 
with  only  traces  of  DDT. 

On  March  1, 1983,  we  published  a 
proposed  rule  to  (1)  reclassify  the  Arctic 
peregrine  falcon  from  endangered  to 
threatened;  (2)  clarify  the  status  of  the 
American  peregrine  falcon  [Falco 
peregrinus  anatum)  in  some  areas  of  its 
range;  and  (3)  designate  all  free-fljring 
peregrine  falcons  in  the  48 
conterminous  United  States  as 
endangered  under  the  similarity  of 
appearance  provisions  of  section  4(e)  of 
the  Act  (48  FR  8796).  A  final  rule  was 
published  on  March  20, 1984  (49  FR 
10520).  Pinsuant  to  the  similarity  of 
appearance  provisions,  species  that  are 
not  considered  to  be  endangered  or 
threatened  are  treated  as  such  for  the 
piupose  of  providing  protection  to  a 
species  that  is  biologically  endangered 
or  threatened. 

On  June  12, 1991,  we  announced  in 
the  Federal  Register  a  Notice  of  Status 
Review  of  American  and  Arctic 
peregrines  (56  FR  26969).  The  Arctic 
peregrine  was  removed  as  a  threatened 
species  from  the  Federal  List  of 
Endangered  and  Threatened  Wildlife  on 
October  5. 1994  (59  FR  50796)  but  was 
still  regulated  under  the  Act  in  the 
lower  48  United  States  due  to  the 
similarity  of  appearance  provision  for 
all  Falco  peregrinus  peregrine  falcons. 
The  similarity  of  appearance  provision 
was  maintained  because  the  American 
peregrine  falcon  was  still  listed  as 
endangered. 

We  published  an  Advanced  Notice  of 
a  Proposal  to  Remove  the  American 
Peregrine  Falcon  from  the  Federal  List 
of  Endangered  and  Threatened  Wildlife 
on  June  30. 1995  (60  FR  34406).  This 
was  based  on  data  indicating  this 
subspecies  was  recovered  following 
restrictions  on  the  use  of  organochlorine 
pesticides  in  the  United  States  and 
Canada  and  because  of  successful 
management  activities,  including  the 
reintroduction  of  captive-bred  and 
relocated  wild  hatchling  peregrine 
falcons.  Current  data  provides 
additional  support  for  recovery  of  all 
North  American  peregrine  falcons, 
including  the  American  peregrine  falcon 
subspecies.  We  published  a  proposed 
rule  to  remove  the  peregrine  falcon  in 
North  America  from  the  Federal  List  of 
Endangered  and  Threatened  Wildlife  on 
August  26,  1998,  based  on  continuing 
data  indicating  this  species  was 
recovered  (63  FR  45446). 

The  processing  of  this  final  rule 
conforms  with  our  listing  priority 
guidance  published  on  May  8, 1998  (63 


FR  25502).  This  guidance  clarifies  the 
order  in  which  we  vtrill  process 
rulemakings,  giving  highest  priority  to 
handling  emergency  situations  (Tier  1) 
and  second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of 
outstanding  proposed  listings,  resolving 
the  conservation  status  of  candidate 
species,  processing  administrative 
findings  on  petitions  to  add  species  to 
the  lists  or  reclassify  species  from 
threatened  to  endangered  status,  and 
delisting  or  reclassifying  actions.  The 
lowest  priority  actions,  processing 
critical  habitat  designations,  are  in  Tier 
3.  Processing  of  this  final  rule  is  a  Tier 
2  action. 

Peregrine  Falcon  Recovery 

Section  4(f)  of  the  Act  directs  us  to 
develop  and  implement  recovery  plans 
for  listed  species.  In  some  cases,  we 
appoint  experts  to  recovery  teams  to 
assist  in  the  writing  of  recovery  plans. 
Between  1974  and  1975  we  formed 
recovery  teams  consisting  of  Service,  ^ 
State,  and  other  experts.  In  cooperation 
with  us,  these  recovery  teams  produced 
four  regional  recovery  plans:  three  for 
the  American  peregrine  falcon  (Alaska, 
Rocky  Mountains/Southwest  United 
States,  and  the  Pacific  Coast  of  the 
United  States),  and  one  for  the  peregrine 
falcon  in  the  eastern  United  States. 
Although  no  United  States  recovery 
plans  established  recovery  criteria  for 
peregrine  falcons  nesting  outside  of  the 
United  States,  the  Canadian  Wildlife 
Service  published  an  Anatum  Peregrine 
Falcon  Recovery  Plan  (Erickson  et  al. 
1988)  establisl^ng  recovery  criteria  for 
American  peregrine  falcons  in  Canada. 
Recovery  plans  for  peregrine  falcons 
called  for  captive  rearing  and  release  of 
birds  in  several  areas  of  North  America. 
In  the  eastern  United  States,  where 
peregrine  falcons  were  extirpated,  the 
initial  recovery  objective  was  to 
reestablish  peregrine  falcons  through 
the  release  of  offspring  from  a  variety  of 
wild  stocks  being  held  in  captivity  by 
falconers.  The  first  experimental 
releases  of  captive-produced  young 
occurred  in  1974  and  1975  in  the  United 
States.  Since  then,  approximately  6,000 
falcons  were  released  throughout  its 
historic  range  in  North  America.  These 
releases  helped  to  re-establish  breeding 
pairs  in  areas  where  the  species  was 
extirpated,  and  accelerated  the  recovery 
of  the  species. 

Later,  reintroduction  was  also 
pursued  in  eastern  Canada  using  only  F. 
p.  anatum  breeding  stock  from  the 
boreal  regions  of  the  subspecies'  range. 
All  peregrine  falcons  released  to 
augment  wild  populations  in  western 
North  America  west  of  the  100th 
meridian,  where  small  numbers  of 
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American  peregrines  survived  the 
pesticide  era,  were  derived  from 
western  anatum  stock  (Enderson  et  al. 
1995). 

The  most  significant  factor  in  the 
recovery  of  the  peregrine  falcon  was  the 
restriction  placed  on  the  use  of 
organochlorine  pesticides.  Use  of  DDT 
was  banned  in  Canada  in  1970  and  in 
die  United  States  in  1972  (37  FR  13369). 
Restrictions  that  controlled  the  use  of 
aldrin  and  dieldrin  were  imposed  in  the 
United  States  in  1974  (39  FR  37246). 
Since  implementation  of  these 
restrictions,  residues  of  the  pesticides 
have  significantly  decreased  in  many 
regions  where  they  were  formerly  used. 
ConsequenUy,  reproductive  rates  in 
most  siuviving  peregrine  falcon 
popidations  in  North  America 
improved,  and  numbers  began  to 
increase  (Kiff  1988;  Enderson  et  al. 
1995). 

In  Alaska  and  northwest  Canada, 
American  peregrine  falcon  popidations 
were  locally  depressed,  but  enough 
individuals  survived  the  pesticide  era  to 
allow  populations  to  expand  without 
the  need  for  release  of  captive-bred 
falcons.  Likewise,  in  the  southwestern 
United  States,  very  few  captive-bred 
birds  were  released,  and  populations 
recovered  naturally  following 
restrictions  on  the  use  of  organochlorine 
pesticides.  In  southwest  Canada,  the 
northern  Rocky  Moimtain  States,  and 
the  Pacific  Coast  States,  however,  local 
populations  were  greatly  depressed  or 
extirpated,  and  over  3,400  yoimg 
American  peregrine  falcons  were 
released  to  promote  recovery  in  those 
areas  (Enderson  et  al.  1995). 

American  peregrine  felcon  population 
growth  was  noted  in  Alaska  in  the  late 
19708  (Ambrose  et  al.  1988b),  and,  by 
1980,  population  growth  was  found  in 
many  other  areas  (Enderson  et  al.  1995). 
The  rate  of  increase  varied  among 
regions  of  North  America,  imdoubtedly 
influenced  by  variation  in  patterns  of 
pesticide  use,  potential  differences  in 
the  rate  of  pesticide  degradation,  and 
the  degree  to  which  local  populations 
had  declined.  Populations  in  some 
portions  of  the  range  of  American 
peregrine  falcons,  such  as  Alaska, 
northwest  Canada,  and  southwestern 
United  States,  reached  densities  several 
years  ago  that  suggested  recovery  was 
approaching  completion  (Ambrose  et  al. 
1988b;  Mossop  1988;  Geoff  Hofroyd, 
Canadian  Wildlife  Service,  in  litt.  1993; 
Enderson  et  al.  1995).  Residual 
organochlorine  pesticide  contamination 
continues  to  affect  eggshells  in  some 
areas,  such  as  portions  of  coastal 
California  (Jarman  1994)  and  western 
Texas  (Boimie  McKinney,  Texas  Parks 
and  Wildlife  Department,  pers.  conun. 


1997),  but  these  effects  are  localized. 
Despite  these  localized  effects  and  the 
variation  in  the  rate  of  increase  among 
regions,  local  populations  throughout 
North  America  have  increased  in  size, 
and  positive  trends  in  nearly  all  areas 
suggest  that  an  extensive  recovery  of 
American  peregrine  falcons  has  taken 
place. 

Recovery  Status 

To  aid  in  assessing  peregrine  falcon 
recovery,  the  ciurent  status  was 
compared  to  specific  recovery  plan 
objectives  for  American  peregrine 
falcons  in  (1)  Alaska,  (2)  Canada,  (3)  the 
Pacific  Coast,  (4)  the  Rocky  Moimtains 
and  the  Southwest,  and  for  the 
peregrine  falcon  in,  and  (5)  the  eastern 
United  States.  The  current  status  of  the 
subspecies  in  Mexico  is  discussed 
below,  although  no  recovery  plan  or 
recovery  objectives  are  established  for 
Mexico. 

Alaska 

The  Peregrine  Falcon  Recovery  Plan, 
Alaska  Population  (Alaska  Recovery 
Plan)  (U.S.  Fish  and  Wildlife  Service 
1982a)  includes  both  Arctic  and 
American  peregrine  falcons  nesting  in 
Alaska.  The  foUowing  discussion  relates 
only  to  provisions  regarding  the 
American  peregrine  falcon,  as  the  Arctic 
peregrine  falcon  was  delisted  on 
October  5, 1994  (59  FR  50796). 

The  Alaska  Recovery  Plan  established 
recovery  objectives  based  on  four 
measurements  for  assessing  the  status  of 
American  peregrine  falcons  including 
population  size,  reproductive 
performance,  pesticide  residues  in  eggs, 
and  eggshell  thickness.  The  recovery 
objectives  included: 

(1)  28  nesting  pairs  in  2  specified 
study  areas  (16  in  upper  Yukon  and  12 
in  upper  Tanana); 

(2)  An  average  of  1.8  young  per 
territorial  pair; 

(3)  Average  organochlorine 
concentration  in  eggs  of  less  than  5  parts 
per  million  (ppm)  (wet  weight  basis 
DDE);  and 

(4)  Eggshells  no  more  than  10  percent 
thiimer  than  pre-DDT  era  eggshells. 
The  Alaska  Recovery  Plan  suggested 
that  these  objectives  be  maintained  in 
the  specified  study  areas  for  5  years 
before  reclassifying  from  endangered  to 
threatened  status,  and  remain  constant 
or  improve  for  an  additional  5  years 
before  delisting. 

Surveys  were  conducted  in  the  upper 
Yukon  and  Tanana  Rivers,  for  which 
historical  population  data  were 
available,  using  consistent  methodology 
bova  1973  to  the  present  so  trends 
would  be  discemable.  Surveys 
conducted  between  1966  and  1998 


along  the  upper  Yukon  River 
demonstrated  increases  in  the  number 
of  occupied  nesting  territories  from  a 
low  of  11  known  pairs  in  1973  to  46 
pairs  in  1998  (Ambrose  et  al.  1988b; 
Robert  Ambrose,  U.S.  Fish  and  Wildlife 
Service,  in  litt.  1997a,  1999).  Similarly, 
along  the  upper  Tanana  River,  the 
number  of  occupied  nesting  territories 
increased  boxn  2  in  1975  to  33  in  1998 
(R.  Ambrose,  in  litt.  1997a;  1999).  The 
recovery  objective  of  28  occupied 
nesting  territories  in  the  two  study  areas 
was  firet  achieved  (post-DDT)  in  1988. 
with  23  nesting  territories  on  the  Yukon 
River  and  12  on  the  Tanana  River.  The 
niunber  has  increased  steadily  since  that 
time  to  the  current  level  of  79  occupied 
nesting  territories  in  1998,  with  46  pairs 
on  the  Yukon  River  and  33  pairs  on  the 
Tanana  River  (R.  Ambrose,  in  litt.  1999). 
Thus,  the  recovery  objective  of  28 
occupied  nesting  territories  was 
achieved  and  surpassed  for  10  years.  A 
minimum  of  301  breeding  pairs  of 
American  peregrine  falcons  ourently 
nest  in  Alaska. 

Productivity  measiued  along  the 
upper  Yukon  and  Tanana  Rivers  fell  to 
a  low  of  about  1.0  young  per  territorial 
pair  per  year  (yg/pr)  in  die  late  1960s, 
but  began  to  increase  in  the  mid-1970s. 
By  1982,  productivity  exceeded  the 
objective  of  1.8  yg/pr,  and  varied 
between  1.6  and  3.0  yg/pr  in  the  years 
since.  Between  1994  and  1998, 
productivity  averaged  2.0  yg/pr  (sample- 
size  (N)  =  362  nests/pairs).  Overall, 
between  1982  and  1998,  the  Yukon 
River  study  area  averaged  1.79  yg/pr, 
and  the  Tanana  River  study  area 
averaged  1.85  yg/pr  (R.  Ambrose,  in  litt. 
1999).  It  is  expected  that  there  are  yearly 
variations  in  productivity,  which  most 
wildlife  species  experience.  However, 
average  productivity  for  the  peregrine 
falcon  was  constant  or  improving,  thus 
meeting  the  goal  of  at  least  1.8  yg/pr 
over  the  last  10  years  as  recommended 
by  the  Alaska  Recovery  Plan. 

Mean  concentrations  of  DDE  in 
peregrine  falcon  eggs  in  excess  of  15-20 
ppm  are  associated  with  nesting  failiue, 
whereas  productivity  is  usually 
sufficient  to  maintain  population  size  if 
residues  average  less  than  this 
concentration  (Peakall  et  al.  1975,  as 
cited  in  Peakall  and  Kiff  1988;  Newton 
et  al.  1989).  In  Alaska,  average  DDE 
residues  in  American  peregrine  falcons 
averaged  12.2  ppm  from  1979  through 
1984,  5.8  ppm  from  1988  through  1991, 
and  3.5  ppm  from  1993  through  1995  (R. 
Ambrose,  in  litt.  1997b).  Current  data 
suggest  that  the  concentrations  of  less 
than  5  ppm  DDE  residue  levels  in 
peregrine  falcon  eggs  have  improved  in 
the  last  10  years  (R.  Ambrose  in  litt. 
1997b).  As  a  result  of  lowered  DDE 
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Iconcentraltions,  there  was  consistent 

[population  growth  during  that  time. 
In  Alaska,  eggshells  were  as  much  as 

1 20-22  percent  thinner  than  pre-DDT  era 
shells  in  the  mid-1960s  (Cade  et  al. 
1988).  By  the  early  198Ds,  shells  were 
about  14  percent  thinner  than  before  the 
DDT  era  (Ambrose  et  al.  1988a). 

I  Eggshells  I  averaged  13.0  percent  thinner 
from  1979,through  1984. 13.1  percent 
thinner  frjdm  1988  through  1991.  and 
12.1  percent  thinner  from  1993  through 
1995  (R.  Ajmbrose,  in  litt.  1997b).  The 
average  thickness  of  pre-DDT  American 
peregrinej  |^alcon  eggs  frt>m  Alaska  is  not 
precisely  [known,  so  current  estimates  of 
thinning  oDuld  be  inaccxirate.  While 
average  egjgshell  thinning  has  not  yet 
reached  t^  level  of  10  percent  or  less 
of  the  prd^DT  era,  it  has  improved  over 
the  last  lb  years.  Also,  reproduction  was 
sufficient  to  allow  consistent  population 

I  growth  siiqce  the  late  1970s,  and 
productivity  has,  on  average,  exceeded 
its  stated  I  Recovery  objective  for  17  years. 

In  summary,  based  on  the  most 
current  iliformation  (1998  siuvey  and 
early  19gJQs  contamination  data),  we 
conclude  that  goals  underlying  all  four 
objective^!  were  met  or  exceeded.  On 
average,  the  niunber  of  pairs  occupying 
nesting  territories  in  the  two  study  areas 
and  productivity  exceeded  the  recovery 
objectives  for  the  past  17  years.  Neither 
DDE  residues  in  eggs  nor  eggshell 


thinning 


l^s  prevented  a  dramatic 


population  growth  since  the  late  1970s. 

Ckinada 

The  IS  < «  Anatum  Peregrine  Falcon 
Recovery  plan  for  Canada  (Canadian 
Recovery  plan)  (Erickson  et  al.  1988) 
categori^^  the  historical  range  of  the 
American  peregrine  falcon  throughout 
Canada  into  three  regions,  which 
include  the  Western  Moimtains,  Interior 
Plains,  and  the  Eastern  Seaboard  and 
Great  Lakes.  These  regions  were 
subdivididd  into  nine  zones  on  the  basis 
of  historical  population  levels,  habitat, 
political  {boundaries,  and  restoration 
needs.  Tlie  zones  are  (1)  Maritime,  (2) 
Great  Lakes.  (3)  Prairies,  (4)  Mackenzie 
River  Valley,  (5)  Northern  Mountains, 
(6)  Southern  Mountains,  (7)  Eastern 
Mackenzie  Watershed,  (8)  Western 
Canadiahj  Shield,  and  the  (9)  Eastern 
Canadian  Shield.  Coastal  British 
Columbii^  was  excluded  frt>m 
conside^tion  in  the  Canadian  Recovery 
Plan  because  that  area  is  occupied  by 
P.p.  pea^M. 

The  g(^«l  of  the  Canadian  Recovery 
Plan  wa4  tto  increase  the  wild  American 
peregrinja  falcon  population  in  Canada 
so  the  subspecies  is  no  longer 
conside^d  endangered  or  threatened  by 
the  Comkfiittee  on  the  Status  of 
Endanga^  Wildlife  in  Canada.  The 


proposed  objectives  werell)  to  establish 
by  1992  a  minimiun  of  10  territorial 
American  peregrine  falcon  pairs  in  each 
of  Zones  1  to  6,  and  (2)  to  establish  by 
1997.  in  each  of  5  of  these  6  zones,  a 
minimiim  of  10  pairs  naturally  fledging 
15  (1 .5  yg/pr)  or  more  young  annually,     . 
measured  as  a  5-year  average  beginning 
in  1993.  No  recovery  objectives  were 
established  for  Zones  7.  8,  and  9.  The 
Canadian  Recovery  Plan  did  not  contain 
separate  objectives  for  reclassification  of 
the  subspecies  in  Canada  bom.  its 
current  endangered  status  to  threatened. 

Starting  in  1990,  the  Canadian 
Wildlife  Service  has  coordinated  and 
published  a  national  range-wide 
peregrine  falcon  population  survey  once 
every  5  years.  The  results  of  the  1995 
national  population  siuvey  were  used  in 
the  following  status  summary  of  the 
American  peregrine  falcon  in  Canada 
(Ursiila  Banasch,  Canadian  Wildlife 
Service,  in  litt.  1997). 

There  were  98  known  nest  sites  in 
Zones  1  and  2  (southern  Ontario  and 
Quebec,  northern  Great  Lakes,  Bay  of 
Fimdy  and  Labrador),  and  surveys 
located  64  pairs.  There  were  98  known 
nest  sites  in  Zone  3  (Manitoba, 
Saskatchewan  and  Alberta),  and  surveys 
located  41  pairs.  There  were  117  known 
nest  sites  in  Zone  4  (eastern  N.W. 
Territories),  and  surveys  located  83 
pairs.  There  were  125  known  nest  sites 
in  Zone  5  (Yukon),  and  surveys  located 
113  pairs.  There  were  50  known  nest 
sites  in  Zone  6  (Interior  British 
Columbia),  and  surveys  located  18  pairs. 
The  total  known  niunber  of  pairs  for  all 
six  zones  in  1995  was  319,  with 
fninimnm  objectives  achieved  for  every 
recovery  zone. 

The  only  comprehensive  range-wide 
productivity  surveys  available  to  us 
were  the  national  population  surveys 
coordinated  by  the  Canadian  Wildlife 
Service  in  1990  and  1995  (U.  Banasch, 
in  litt.  1997;  Holroyd  and  Banasch 
1996).  Surveys  conducted  in  the 
intervening  years  were  not  nationally 
coordinated,  and  therefore  not 
complete.  Thus,  we  used  the  combined 
average  annual  productivity  data 
collected  in  the  1990  and  1995  surveys 
to  address  this  recovery  objective. 

In  Zones  1  and  2,  average  productivity 
was  1.7  yg/pr  (N=104  nests).  In  Zone  3, 
average  productivity  was  1.5  yg/pr 
(N=55).  In  Zone  4,  average  productivity 
was  2.0  yg/pr  (N=171).  In  Zone  5, 
average  productivity  was  1.8  yg/pr 
(N=626).  No  productivity  data  were 
available  for  Zone  6.  The  2-year  average 
annual  productivity  for  the  Canadian 
population  of  American  peregrine 
falcons  was  1.8  yg/pr. 

Although  the  Canadian  Recovery  Plan 
did  not  identify  recovery  objectives  for 


pesticide  residue  or  eggshell  thinning 
levels,  205  eggs  and  62  samples  from  28 
specimens  of  peregrine  falcons  were 
collected  in  Canada  between  1965  and 
1987  to  assess  organochlorine  residue 
concentrations.  In  all  three  subspecies 
[P.p.  anatum,  P.p.  tundrius.  P.p.  pealei), 
the  proportion  of  specimens  having 
residue  concentrations  above 
established  critical  values 
(concentration  at  which  egg  faUiue 
occurs,  which  varies  among 
organochlorine  contaminants)  had 
decreased  and  was  inversely  correlated 
with  improvements  in  the  reproductive 
success  of  the  population  (Peakall  et  al. 
1990). 

In  summary,  the  Canadian  Recovery 
Plan  identified  two  objectives  to 
determine  recovery  for  the  American 
peregrine  falcon  popiUation  in  Canada. 
Based  on  current  available  information, 
both  objectives  were  met.  The  total 
number  of  pairs  for  all  six  zones  in  1995 
was  319.  with  minimum  objectives 
achieved  for  every  recovery  zone.  This 
count  exceeds  the  total  recovery 
objective  of  60  pairs  by  259  pairs.  The 
average  annual  productivity  data  for 
1990  and  1995  either  met  or  exceeded 
objectives  in  five  of  the  six  zones  with 
an  average  annual  productivity  of  1.8 
yg/pr  for  the  American  peregrine  felcon 
population  in  Canada. 

Pacific  Coast 

To  reclassify  the  American  peregrine 
falcon  from  endangered  to  threatened, 
the  Pacific  Coast  Recovery  Plan  (Pacific 
Population  Plan)  (U.S.  Fish  and  Wildlife 
Service  1982b)  recommended  that  122 
pairs  be  established  in  a  specified 
distribution  spanning  California, 
Washington,  Oregon,  and  Nevada.  The 
distribution  goals  were  based  on  22 
management  luiits  distributed 
throughout  the  historic  range  of  the 
Pacific  Coast  (wregrine  falcon 
population.  For  each  management  unit, 
the  population  must  achieve  a  specified 
fpinimnm  niunber  of  active  pairs  before 
dowmlisting  can  be  considered.  The 
Pacific  Population  Plan  also 
recommended  that  with  attainment  of 
185  wild,  self-sustaining  pairs 
(California  120,  Oregon  30,  Washington 
30.  and  Nevada  5  pairs)  and  an  average 
productivity  of  1.5  yg/pr  for  a  5-year 
period,  the  subspecies  could  be 
considered  for  delisting.  Since  this  final 
rule  addresses  the  delisting  of  the 
peregrine  falcon,  only  the  latter  two 
objectives  are  discussed  in  this  section. 
The  Pacific  Population  Plan  defined  a 
"self-sustaining"  population  as  one 
whose  nattual  productivity  without 
human  management  is  equal  to  or 
greater  than  its  mortality. 
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By  1976,  no  American  peregrine 
falcons  were  found  at  14  historical  nest 
sites  in  Washington,  and  Oregon  had 
also  lost  most  of  its  peregrine  falcons.  In 
addition,  only  1  or  2  pairs  remained  on 
the  California  coast,  with  no  more  than 
10  nest  sites  known  to  be  occupied  in 
the  entire  State  (Cade  1994).  A  steadily 
increasing  nimiber  of  American 
peregrine  falcon  pairs  breeding  in 
Washington.  Oregon,  and  Nevada  was 
indicated  by  surveys  from  1991  through 
1998.  Known  pairs  in  Washington 
increased  from  17  to  45,  in  Oregon  from 
23  to  51.  and  in  Nevada  from  3  to  6 
(Gary  Herron,  Nevada  Division  of 
Wildlife,  pers.  comm.  1997;  Martin 
Nugent,  (Jregon  Department  of  Fish  and 
Wildlife,  ill  litt.  1999;  David  Anderson. 
Washington  Department  of  Fish  and 
Game,  in  litt.  1997J.  The  number  of 
American  peregrine  falcons  in 
California  increased  from  an  estimated 
low  of  5  to  10  breeding  pairs  in  the  early 
1970s  (Herman  1971),  to  a  minimum  of 
167  occupied  sites  in  1998  (Janet 
Linthicum,  Santa  Cruz  Predatory  Bird 
Research  Group,  in  litt.  1999).  The 
increase  in  California  was  conciurent 
with  the  restriction  of  DDT  and 
management  that  included  the  release  of 
over  750  American  peregrine  falcons, 
including  captive-reared  and  relocated 
wild  hatchlings,  through  1997  (Walton 
1997).  Recovery  of  American  peregrine 
falcons  in  some  areas  of  California, 
however,  was  impeded  by  continuing 
elevated  DDT  levels  (Jarman  1994; 
Walton  1997). 

The  recovery  of  the  peregrine  falcon 
could  be  the  result  of  a  lower  than 
expected  first-year  mortality  of  released 
birds  bom  the  augmentation  program, 
which  accelerated  the  growth  of  the 
Pacific  population  (Brian  Walton,  Santa 
Cruz  Predatory  Bird  Research  Group, 
pers.  comm.  1997).  As  a  result,  intensive 
human  management  has  essentially 
ended,  and  the  release  of  captive-bred 
American  peregrine  falcons  was 
suspended  in  Nevada  in  1989.  in 
California  in  1992  (although  the 
relocation  of  wild  hatchlings  continues), 
and  in  Oregon  and  Washington  in  1995. 
Based  on  available  information,  the  first 
recovery  objective  was  met;  a  minimum 
known  population  of  270  pairs  exceeds 
the  delisting  goal  of  185  by  85  pairs. 
Also,  the  distribution  goals  for  the 
Pacific  Coast  population  was  met  in  all 
four  States.  Surveys  conducted  from 
1991  through  1998  demonstrate  a 
steadily  increasing  number  of  American 
peregrine  falcon  pairs,  indicating  that 
natural  productivity  is  greater  than 
mortality  in  this  recovery  region. 

Productivity  measured  in  Washington 
between  1993  and  1998  ranged  from  1.3 
to  1.8  yg/pr,  with  an  average  of  1.5  yg/ 


pr  (N=204)  (D.  Anderson,  in  litt.  1999). 
In  Oregon,  productivity  between  1993 
and  1998  ranged  from  0.8  to  1.9  yg/pr, 
with  an  average  of  1.3  yg/pr  (N=178)  (M. 
Nugent,  in  litt.  1997;  David  Peterson, 
U.S.  Fish  and  Wildlife  Service,  in  litt. 
1999).  Between  1993  and  1998, 
productivity  in  California  ranged  from 

1.4  to  1.7  yg/pr  (N=523),  with  an 
average  of  1.6  yg/pr  (J.  Unthicum  in  litt. 
1999).  No  productivity  data  were 
available  for  Nevada. 

Productivity,  an  important  measure  of 
population  health,  can  be  difficult  to 
determine  in  wide-ranging  species 
nesting  in  remote  landscapes  that  are 
often  difficult  to  access.  However, 
available  data  indicate  that  the  average 
productivity  bom  1993  through  1998  in 
Washington,  Oregon  and  California  was 

1.5  yg/pr  (D.  Anderson,  in  litt.  1999;  M. 
Nugent,  in  litt.  1997;  David  Peterson, 
U.S.  Fish  and  Wildlife  Service,  in  litt. 
1999;  J.  Linthicum  in  litt.  1999). 
Therefore,  we  consider  this  objective  to 
be  met. 

The  Pacific  Population  Plan  did  not 
identify  recovery  objectives  for  pesticide 
residue  or  eggshell  thinning  levels. 
However,  organochlorine  residues  and 
eggshell  thinning  were  measured  in 
California  starting  in  the  early  1970s. 
Jarman  (1994)  reported  DDE 
concentrations  in  105  peregrine  eggs 
collected  from  California  from  1987  to 
1992,  and  11  eggs  from  Oregon  bom 
1990  through  1993.  Data  collected  in 
nine  study  regions  in  California  (Jarman 
1994)  indicated  the  highest 
concentrations  of  DDE  were  foimd  in 
California  eggs  from  the  Channel  Islands 
and  mid-coast  with  21  and  13  ppm, 
respectively.  The  southern  coast  and 
San  Francisco  regions  had  the  lowest 
concentrations  of  5.5  and  4.3  ppm. 
respectively.  The  DDE  concentrations  in 
eggs  collected  along  the  coast  of 
California  (between  San  Francisco  Bay 
and  34°  N)  did  not  decrease  between 
1969  and  1992  (Jarman  1994).  Eggs  from 
Oregon  contained  DDE  levels  of  10  ppm. 

Egjgshells  from  coastal  California 
continued  to  show  thinning.  In  northern 
and  central  coastal  California,  eggshells 
collected  between  1975  and  1995 
averaged  17.7  and  19.1  percent  thinner 
than  pre-DDT  era,  respectively  (J. 
Linthicum,  in  litt.  1996).  In  northern 
interior  California,  where  104  of  the  186 
sites  were  active  at  least  once  from 
1975-1993,  eggshells  averaged  15.6 
percent  thinner  than  pre-DDT  era  shells 
[].  Linthicum,  in  litt.  1986).  Eggshells 
collected  on  the  Channel  Islands  off  the 
southern  coast  of  California  in  1992- 
1995  averaged  19.4  percent  thiimer  than 
those  collected  in  California  prior  to 
1947  0.  Linthicum,  in  litt.  1996).  In 
montane  California,  the  average  was  15 


percent  thinner  than  normal,  and  in  the 
southern  interior  (coastal  moimtains) 
the  average  was  17.9  percent  thinner 
than  normal  (J.  Linthicum,  in  litt.  1996). 
Urban  pairs  experienced  eggshell 
thinning  averaging  8.7  percent  in  the 
San  Francisco  area  and  10.9  percent  in 
the  Los  Angeles/Orange  County  area.  A 
simunary  of  633  clutch  mean 
measurements  representing  1,237 
samples  of  one  or  more  eggshells 
collected  between  1975  and  1995  bom 
the  historical  range  of  the  American 
peregrine  falcon  in  California  averaged 
16.1  percent  thinner  (J.  Linthicum,  in 
litt.  1996).  However,  current 
reproduction  indicates  an  expanding 
population  in  most  areas  despite  high 
organochlorine  residue  concentrations 
and  associated  eggshell  thinning  in 
some  areas  of  the  Pacific  population. 

Rocky  Mountain/Southwest 

The  American  Peregrine  Falcon  Rocky 
Mountain/Southwest  Population 
Recovery  Plan  (U.S.  Fish  and  Wildlife 
Service  1984)  established  three 
objectives  for  delisting,  including  (1) 
increasing  the  Faico  peregrinus  anatum 
population  in  the  Rocky  Mountain/ 
Southwest  region  to  a  minimum  of  183 
breeding  pairs  and  the  following 
distribution:  Arizona  (46),  Colorado 
(31),  Idaho  (17),  Montana  (20),  Nebraska 
(1),  New  Mexico  (23),  North  Dakota  (1). 
South  Dakota  (1),  Texas  (8),  Utah  (21), 
and  Wyoming  (14);  (2)  sustaining  a  long- 
term  average  production  of  1.25  yg/pr 
without  manipulation  by  1995;  and  (3) 
observing  eggshell  thinning  of  no  more 
than  10  percent  bom  the  pre-DDT  era 
for  a  5-year  span. 

The  prairie  States  of  North  Dakota, 
South  Dakota,  Nebraska,  Kansas,  and 
Oklahoma  contain  little  peregrine  falcon 
habitat,  and  historical  data  are 
incomplete.  No  recovery  goals  for  a 
specific  number  of  peregrine  falcon 
pairs  were  set  for  Kansas  or  Oklahoma; 
nesting  peregrine  falcons  are  not  known 
from  Oklahoma.  Currently,  South 
Dakota,  Nebraska  and  Kansas  each  have 
one  peregrine  falcon  pair  (Mark  Martell, 
The  Raptor  Center,  pers.  comm.  1998; 
Tordoff  et  al.  1997);  no  peregrine  falcon 
pairs  are  currently  known  to  occiu  in 
North  Dakota  or  Oklahoma. 

The  Rocky  Mountain/Southwest 
population  of  the  American  peregrine 
falcon  has  made  a  profound  comeback 
since  the  late  1970s  when  surveys 
showed  no  occupied  nest  sites  in  Idaho, 
Montana,  or  Wyoming  and  few  pairs  in 
Colorado,  New  Mexico,  a'nd  the 
Colorado  Plateau,  including  parts  of 
southern  Utah  and  Arizona  (Cade  1994). 
Surveys  conducted  from  1991  through 
1998  indicated  that  the  number  of 
American  peregrine  falcon  pairs  in  the 
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ocky  Moi^itain/Southwest  population 
s  steadily  increasing.  In  1991,  this 
opulation  Bupported  367  known  pairs; 

1998  th9  {number  of  pairs  increased 
o  535  (Robert  Mesta,  U.S.  Fish  and 

ildlife  Service,  in  litt.  1999).  Stnveys 
onducted  from  1992  through  1998 
bowed  that,  with  the  exception  of 

orth  Dakp^,  all  States  within  the 

ocky  Moimtain/Southwest  population 

ve  met  or  exceeded  their  specific 
lelisting  goals  for  breeding  pairs. 

The  curyont  tp'"'""""  KQOwn  niunber 
of  peregrin^  falcon  pairs  for  each  State 
include  Arizona  159,  Colorado  89,  Idaho 
17,  Monta^  18,  Nebraska  1,  New 
Mexico  32|.jNorth  Dakota  0,  South 
Dakota  1,  "Texas  11,  Utah  164,  Wyoming 
42.  and  Kansas  1  (Greg  Beatty,  Arizona 
Game  and^ish  Department,  in  litt.  1997; 
James  Enderson,  Western  Peregrine 
Falcon  Retbvery  Team,  pers.  comm. 
1999;  Dentiis  Flath,  Montana 
Department  of  Fish  and  Parks,  in  litt. 
1999;  Frank  Howe,  Utah  Division  of 
Wildlife  Rasoinces,  in  litt.  1999;  Levine 
et  al.  1998;  McKinney  1994;  B. 
McKiimey,  pers.  comm.  1999;  Robert 
Oakleaf ,  Wyoming  Game  and  Fish 
Departmert.  in  Utt.  1999;  Sator  O. 
Williams  W,  New  Mexico  Department  of 
Game  and  Fish,  in  litt.  1999).  The 
current  Rii^ky  Moimtain/Southwest 
population  is  535,  which  surpasses  the 
objective  bf  183  by  352  pairs. 

In  Arizona  ,  productivity  from  1989 
through  19197  ranged  from  0.9  to  1.8 
yg/yr,  witli  an  average  productivity  of 
1.1  yg/pr  (N=294).  Recent  average 
productivity  (1994-1997)  is  0.9  yg/pr 
(N=194)  (Ward  and  Siemens  1995;  G. 
Beatty,  inji/tt.  1997). 

In  1973t'l974,  and  1975,  productivity 
in  Coloradb  was  0.2  (N=ll),  1.9  (N=8), 
and  0.7  y^/pr  (N=8),  respectively, 
reflectingl^e  irregular  and  generally 
poor  prodikctivity  t3?pical  of  the  1970s 
(Piatt  and  Enderson  1988).  Long  term 
productivity  measured  in  Colorado  from 
1985  through  1998  ranged  from  1.2  to 
1.9  yg/pr  j  With  an  average  of  1.6  yg/pr 
(N=753)  (Gerry  Craig,  Colorado  Division 
of  Wildlife,  in  litt.  1999;  J.H.  Enderson, 
pers.  comm.  1999).  Recent  productivity 
from  1994  through  1998,  averaged  1.6 
yg/pr  (N=^395)  (G.  Craig,  in  litt.  1999). 

In  Idaho,  productivity  recorded  from 
1989  through  1998  ranged  from  0  to  2.5 
yg/pr,  wit^  an  average  of  1.6  yg/pr  for 
this  10-yd»r  period  (N=120).  Recent 
productivity  from  1994  through  1998 
averaged  t.4  yg/pr  (N=75)  (Levine  et  al. 
1998).  In  Montana,  productivity 
between  ;i!984  and  1998  ranged  from  0.3 
to  3.0  yg/0r,  with  an  average  of  1.7 
yg/pr  for  t  le  15-year  period  (N=137). 
Recent  pWKiuctivity  from  1994  through 

1998  ayet  iged  1.5  yg/pr  (N=91)  (D. 
Flath,  in  I  tt.  1999).  In  Nebraska, 


productivity  between  1992  and  1998  for 
a  single  pair  ranged  from  0  to  5.0  yg/pr, 
with  an  average  of  1.7  yg/pr  fo^the  7- 
year  period  {N=7)  (Lloyd  Kiff.  The 
Peregrine  Fimd,  in  litt.  1997;  Tordoff  et 
al.  1998). 

For  the  period  1986  through  1998, 
New  Mexico  experienced  a  12-year 
average  productivity  of  1^  yg/pr 
(N=278).  Recent  productivity  from  1995 
through  1998  averaged  1.4  yg/pr 
(N=131)  (S.  Williams,  in  litt.  1997, 
1999).  In  Texas,  long  term  productivity 
recorded  from  1975  throu^  1998 
ranged  from  0  to  2.3  yg/pr,  with  an 
average  of  0.9  yg/pr  (N=185)  for  the  23- 
year  period.  Recent  productivity  from 
1994  through  1998  averaged  0.5  yg/pr 
(N=69)  (McKinney  1994;  B.  McKinney, 
pers.  comm.  1999). 

In  Utah,  between  1985  and  1987, 
productivity  averaged  0.8  yg/pr 
(N=117).  From  1991  through  1996. 
productivity  ranged  from  0.9  to  2.0 
yg/pr,  with  an  average  of  1.3  yg/pr 
(N=629)  for  the  6-year  period  (Bunnell 
1994;  F.  Howe,  in  litt.  1997).  In 
Wyoming,  productivity  between  1984 
and  1998  ranged  from  0.9  to  3.0  yg/pr, 
with  an  average  of  1.7  yg/pr  (N=282)  for 
the  15-year  period.  Recent  productivity 
between  1994  and  1998  averaged  1.8 
yg/pr  (N=179)  (Joe  White,  Wyoming 
Game  and  Fish  Department,  in  litt.  1995; 
R.  Oakleaf,  in  litt.  1999). 

In  Kansas,  productivity  between  1993 
and  1998  ranged  from  0  to  3.0  yg/pr. 
with  an  average  of  1.0  yg/pr  (N=6)  for 
the  4-year  period  (L.  Kiff,  in  litt.  1997; 
Tordoff  et  al.  1998).  In  1998,  the  first 
pair  of  peregrine  falcons  were  located  in 
South  Dakota;  they  produced  no  yoimg. 

Although  Texas  and  Arizona  have 
exceeded  their  goals  for  number  of 
pairs,  ciuxent  productivity  is  below  the 
goal  of  1.25  yg/pr  and  below  their  long 
term  productivity  averages  by  44  and  18 
percent  respectively.  Heavy  metal 
contamination,  particularly  mercury,  in 
adults  and  nestlings  may  be  depressing 
productivity  in  Texas  (Andrew  Sansom, 
Texas  Parks  and  Wildlife  Department,  in 
litt.  1995).  Residual  mercury 
contamination  from  mines  operated 
along  the  Rio  Grande  River  in  the  early 
1900s  is  the  suspected  cause  (B. 
McKinney,  pers.  comm.  1997).  The 
current  productivity  level  in  Arizona  is 
not  fully  understood,  but  may  be  a 
continuation  of  the  variability  exhibited 
in  productivity  between  1989  and  1995 
(Garrison  and  Spencer  1996;  Bruce 
Taubert,  Arizona  Game  and  Fish 
Department,  pers.  comm.  1999). 

Kansas  and  South  Dakota  are  two 
more  States  that  currently  have  not  met 
the  productivity  goal  of  1.25  yg/pr. 
Kansas  has  had  only  one  peregrine 


falcon  pair  since  1992,  and  breeding  is 
sporadic  each  year. 

Average  productivity  for  the  11  States 
supporting  breeding  populations  is  1.3 
yg/pr,  exceeding  the  goal  of  1.25  yg/pr 
goal.  Even  though  Texas.  Kansas,  South 
Dakota  and  Arizona  currently  have  not 
met  the  productivity  goal,  productivity 
throughout  the  Rocky  Mountain/ 
Southwest  region  is  more  than  sufficient 
for  recruitment  to  exceed  mortality,  so 
dramatic  population  growth  has 
resulted. 

In  Arizona,  eggshells  collected 
between  1978  and  1983  averaged  14.2 
percent  thinner,  and  20  eggshell 
replicates  collected  from  1989  through 
1994  averaged  13  percent  thinner,  than 
pre-DDT  era  eggshells  (Elhs  et  al.  1989. 
Ward  and  Siemens  1995).  In  Colorado 
and  New  Mexico,  shells  from  260  eggs 
laid  between  1977  and  1985  averaged  12 
percent  thinner  than  pre-DDT  eggshells 
(Enderson  et  al.  1988).  In  another 
analysis  of  eggs  from  New  Mexico, 
eggshells  collected  in  1977  averaged  20 
percent  thinner  than  pre-DDT  eggshells, 
but  in  1985  averaged  only  14  percent 
thinner  (Ponton  et  al.  1988).  Eggshells 
collected  in  Colorado  from  1973  through 
1997  were  as  much  as  25.1  percent 
thiimer  and  at  least  6.0  percent  thinner 
than  pre-DDT  eggshells,  with  an  average 
thiiming  of  13.5  percent.  Only  Colorado 
has  achieved  the  objective  for  eggshell 
thickness.  Sampling  in  Colorado  in 
1990, 1991, 1992, 1993,  and  1994 
produced  measurements  of  10.6, 11.7, 
8.6,  8.1,  and  6.0  percent  thinning 
'respectively,  with  an  average  annual    ; 
mean  of  9.0  percent  thinning  for  this 
period  (G.  Craig,  in  litt.  1995).  Although 
the  recovery  objective  was  not  met  in 
other  States  in  the  region,  there  is  a 
general  trend  toward  thicker  eggshells 
in  measurements  taken  since  the  mid- 
1920s  (L.  Kiff.  pers.  comm.  1995). 
The  Rocky  Mountain/Southwest 
Recovery  Plan  did  not  identify  a 
recovery  objective  for  pesticide  residue 
levels.  However,  organochlorine 
pesticide  residues  in  American 
peregrine  falcon  eggs  measined  in 
Colorado  and  New  Mexico  between 
1973  and  1979  averaged  26  ppm  DDE, 
but  the  average  declined  to  15  ppm  by 
1980-1983  (Enderson  et  al.  1988).  The 
average  DDE  concentration  in  5  eggs 
collected  in  Colorado  from  1986  through 
1989  was  11  ppm  (Jarman  et  al.  1993). 

In  summary,  the  first  recovery 
objective  in  the  Rocky  Mountain/ 
Southwest  Recovery  Plan  was  met;  the 
ciurent  population  of  535  pairs  exceeds 
the  goal  of  183  pairs  by  352  pairs.  These 
pans  are  distributed  throughout  the 
Rocky  Moimtain/Southwest  States, 
meeting  or  exceeding  the  population 
goals  in  10  of  the  1 3  States  in  this 
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region.  The  second  objective  of 
sustaining  a  long-tenn  average 
production  of  1.25  yg/pr  without 
manipulation  by  1995  was  met  by  all 
Rocky  Mountain/Southwest  States  that 
have  breeding  American  peregrine 
falcons  except  Texas,  Kansas,  South 
Dakota,  and  Arizona.  By  the  mid-1980s 
the  practice  of  fostering  young  into 
active  nests  was  terminated,  therefore, 
the  long-term  average  productivity  this 
recovery  region  has  experienced  was 
accomplished  without  nest 
manipulation.  The  current  reproductive 
level  in  the  11  States  with  breeding 
populations  is  1.3  yg/pr,  exceeding  the 
second  objective  of  1.25  yg/pr. 
Therefore,  we  consider  the  intent  of  this 
objective  met.  Based  on  the  degree  of 
recovery  achieved,  the  third  objective, 
that  average  eggshell  ttmming  be  no 
more  than  10  percent  from  the  pre-DDT 
era  average  for  5  years,  appears  to  be 
conservative.  The  increase  in  numbers 
of  American  peregrine  falcons  indicates 
the  subspecies  has  recovered  without 
the  necessity  of  reaching  this  specific 
recovery  objective. 

Eastern  United  States 

The  eastern  peregrine  population  has 
a  unique  history  and  complex  status 
under  the  Act.  As  stated  previously, 
peregrine  fiilcons  were  extirpated  in  the 
eastern  United  States  and  southeastern 
Canada  by  the  mid-1960s.  In  1974, 
shortly  after  the  passage  of  the  Act,  the 
National  Audubon  Society  sponsored  a 
meeting  of  experts  in  peregrine  biology,  * 
including  representatives  from  the 
Service,  to  address  the  conservation  of 
the  species  in  North  America  (U.S.  Fish 
and  Wildlife  Service  1991).  This 
sparked  the  beginning  of  an  effort  to 
reestablish  the  peregrine  in  the  eastern 
United  States  through  the  introduction 
of  ofEspring  from  parents  of  multiple 
sidispecies.  Peregrine  falcons  were 
raised  in  captivity  frt>m  parent 
subspecies  then  listed  as  endangered 
(Falco  peregrinus  anatum.  F.  p. 
tundiius,  F.  p.  peregrinus).  unlisted 
subspecies  (F.  p.  pealei.  F.  p.  brookei. 
etc.),  and  combinations  of  these 
subspecies.  The  firet  experimental 
releases  of  captive-produced  young  is 
the  eastern  States  occurred  in  1974  and 
1975  (Cade  1994).  These  and  future 
releases,  coordinated  by  the  Service, 
State  fish  and  wildlife  agencies,  and 
representatives  of  The  Peregrine  Fund, 
demonstrated  that  hacking,  the  practice 
of  retaining  and  feeding  young  captive- 
bred  birds  in  partial  captivity  until  they 
leam  to  fly  and  hunt  on  their  own,  was 
an  effective  method  of  introducing 
captive-bred  peregrines  to  the  wild  (U.S 
Fish  and  Wildlife  Service  1991). 


In  1978,  we  issued  a  policy  statement 
confirming  support  for  the  use  of  North 
American  peregrines  to  establish  an 
eastern  peregrine  falcon  population, 
supported  with  endangered  species 
funds,  and  the  use  of  peregrines  frtim 
other  geographic  areas  for  specific 
research  purposes.  The  policy  applied 
only  to  peregrine  falcons  in  the  east 
(Keith  M.  Schreiner,  U.S.  Fish  and 
Wildlife  Service,  in  litt.  1978). 

Thus,  notwithstanding  the  similarity 
of  appearance  designation,  we  have 
continued  to  fully  support  the 
restoration  of  the  eastern  peregrine 
falcon  under  the  1991  revised  Peregrine 
Falcon  Eastern  Population  Recovery 
Plan.  We  have  given  the  eastern 
peregrine  falcon  equal  consideration 
with  the  American  peregrine  falcon 
with  respect  to  recovery. 

The  Peregrine  Falcon  Eastern 
Population  Recovery  Plan  (Eastern 
Plan),  first  published  in  1979,  and 
revised  in  1985  and  1991  (U.S.  Fish  and 
Wildlife  Service  1991),  addressed  the 
recovery  of  the  peregrine  falcon  in  the 
Eastern  United  States,  a  population  re- 
established beginning  in  1974  and  1975 
by  releasing  captive-bred  peregrine 
falcons  of  mixed  genetic  heritage.  The 
recovery  plan  established  two  recovery 
objectives  (1)  establish  a  minimum  of 
20-25  nesting  pairs  in  each  of  5 
recovery  units  and  sustained  them  for  a 
minimiHn  of  3  years;  and  (2)  an  overall 
minimum  of  175*200  pairs 
demonstrating  successful,  sustained 
nesting.  The  five  recovery  units  are  (1) 
Mid-Atlantic  Coast.  (2)  Northern  New 
York  and  New  England.  (3)  Southern 
Appalachians,  (4)  Great  Lakes,  and  (5) 
Southern  New  England/Central 
Appalachians. 

The  first  recovery  objective  is  nearly 
achieved,  with  three  of  the  five  recovery 
units  (Mid-Atlantic  Coast,  Northern 
New  York  and  New  England,  and  Great 
Lakes)  siupassing  20  to  25  nesting  pairs 
of  peregrine  frdcons  for  3  years.  The 
Mid-AUantic  Coast  unit  had  65  pain 
fledging  110  yoimg  in  1998  and 
averaged  62  pairs  and  90  fledglings 
annually  from  1996  through  1998.  The 
Northern  New  York  and  New  England 
unit  had  50  pairs  fledging  70  yoimg  in 
1998  and  averaged  47  pairs  and  61 
fledglings  annually  from  1996  through 
1998.  The  Great  Lakes  unit  had  44  pairs 
fledging  95  young  in  1998  and  averaged 
40  pairs  and  74  fledglings  from  1996 
through  1998.  The  Southern 
Appalachians  unit  had  14  pairs  fledging 
seven  young  in  1998,  and  averaged  11 
pairs  fledging  14  young  from  1996 
through  1998.  The  Southern  New 
England  and  Central  Appalachians  Moit 
had  20  pairs  fledging  26  young  in  1998 
and  averaged  15  pairs  fledging  22  young 


from  1996  through  1998  (L.  Kiff.  in  litt. 
1997;  David  Flemming,  U.S.  Fish  and 
Wildlife  Service,  in  litt.  1997;  Mike 
Amaral,  U.S.  Fish  and  Wildlife  Service. 
in  litt.  1999).  In  1998.  there  was  a  total 
of  193  paire  counted  in  the  five  eastern 
State  recovery  units,  which  was  the 
upper  minimum  recovery  level  of  the 
Eastern  Plan.  The  recovery  goal, 
however,  was  probably  met  in  1997, 
because  up  to  10  percent  of  territorial 
pairs  in  any  given  year  are  believed  to 
escape  detection  and  are  not  counted 
(Cade  et  al.  1988).  Importantly,  the 
niunber  of  territorial  paira  recorded  in 
the  eastern  peregrine  falcon  recovery 
area  has  increased  an  average  of  10  per 
cent  annually  for  the  past  7  years  (1992-| 
1998).  Equally  important  is  that  the 
productivity  of  these  pairs  during  the 
same  7-year  period  has  averaged  1.5 
yg/pr.  thus  demonstrating  sustained 
successful  nesting. 

As  of  1998.  there  were  at  least  32 
nesting  peregrine  pairs  in  six 
midwestem  States,  which  is  outside  the 
recovery  area  delineated  in  the  1991 
Eastern  Plan.  The  birds  are  nesting 
successfully  in  a  larger  area  than  was 
believed  likely  in  1991.  Peregrine 
falcons  now  found  in  midwestem  States 
are  the  result  of  «aptive-reared  and 
released  birds,  and  others  that  probably 
came  from  the  peregrine  falcons 
released  in  the  eastern  States.  However, 
there  appears  to  be  a  zone  of  no  nesting 
in  the  northeastern  Great  Plains  that 
separates  the  western  American 
peregrine  falcons  from  the  introduced 
eastern  peregrine  falcons  (Chuck  Kjos, 
U.S.  Fish  and  Wildlife  Service,  pers. 
comm.  1997).  There  are  now  more  than 
225  pairs  of  peregrine  falcons  in  the 
midwestem  and  eastem  States  where 
peregrine  falcons  were  extirpated. 

Mexico 

None  of  the  existing  recovery  plans 
written  for  peregrine  falcons  in  North 
America  established  recovery  criteria  for 
birds  that  nest  in  Mexico.  There  is  very 
little  historical  or  recent  information  on 
peregrine  falcons  in  Mexico  to 
accurately  assess  their  current  status  in 
Mexico. 

Porter  et  al.  (1988)  reported  42  known 
nesting  territories  on  the  western  side  of 
the  Baja  California  Peninsula.  From 
1966  through  1971,  only  three  pain 
occurred  in  this  region  and  none  were 
found  in  1976  (Porter  et  al.  1988), 
indicating  a  substantial  decline  had 
occurred  by  the  mid-1970s.  Most  of 
these  territories  apparently  were 
checked  since  that  time,  but  seven  paira 
were  located  between  1985  and  1992  in 
areas  not  occupied  in  previous  yean 
(Massey  and  Palacios  1994). 
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In  199c|,ithree  active  American 
peregrine  lalcon  nests  were  discovered 
in  Ojo  de  Liebre  (Scammon's  Lagoon)  on 
the  westepiti  side  of  the  Baja  California 
Peninsul^iin  an  area  without  historical 
nesting  records  (Castellanos  et  al.  1994). 
The  centital  west  coast  of  the  Baja 
California  iPeninsula  was  an  important 
breeding  ^rea  with  a  historical 
populatiqt  of  about  13  pairs  (Banks 
1969).  Bekween  1980  and  1994, 
Castellanos  et  al.  (1997)  conducted 
breeding  sturveys  of  American  peregrine 
falcons  ii^ithis  area  of  the  coast  and 
found  10|ttesting  pairs.  Castellanos  et  al. 
(1997)  sti^died  the  reproductive  success 
of  three  ^\^ts  in  1993  and  five  pairs  in 
1994  located  at  0)o  de  Liebre  and  San 
Ignacio  L^oons.  An  average  of  three 
eggs.  1.8  nestlings,  and  1.6  fledglings 
were  produced  per  nest.  This 
productivity  appears  to  be  within  the 
range  of  iiprmal  productivity  for  healthy 
population  (Cade  et  al.  1988).  These 
observatiJDlns  suggest  some  recent 
recovery  bn  the  west  coast  of  the  Baja 
California  Peninsula. 

On  the!  Western  (Gulf  of  California) 
side  of  niainland  Mexico,  Porter  et  al. 
(1988)  reported  23  historical  nest  sites. 
A  numbOT  of  new  nest  sites  were  found 
in  this  area  between  1966  and  1984, 
increasiqg  the  number  of  known  nest 
sites  to  51.  Territory  occupancy 
averaged  ibout  82  percent  between  1967 
and  1971  and  77  percent  between  1971 
through  1975,  indicating  that  territory 
occupan<:y  in  that  area  never  declined 
as  gignifirtantly  as  on  the  west  side  of 
the  Baja  California  Peninsula.  Porter  and 
Jenkins  (1'988)  believed  that  the  number 
of  occupied  territories  in  the  Gulf  area 
increased  after  1967  following  a 
reduction  in  DDE  residues  in  prey. 

Between  1989  and  1997,  RoDert 
Mesta,  [in  litt.  1997)  found  three  pairs 
of  American  peregrine  falcons,  one  pair 
on  the  Rjo  Aros  and  two  on  the  Rio 
Yaqui,  Spliora.  Hunt  et  al.  (1988)  found 
14  occupied  nesting  territories  in  the 
highlands  of  northeast  Mexico  in  1982. 
In  this  aifea  and  adjacent  west  Texas, 
territory  kiccupancy  averaged  about  70 
percent  dtuing  1973-1985. 

Most  of  what  is  known  about 
productivity  and  pesticide  residues  in 
Mexico  Q9mes  from  the  western 
mainlandj  near  the  Gulf  of  California. 
Porter  e^l.  (1988)  found  that 
productivity  along  the  Gulf  of  California 
between  i 965  and  1984  was  "somewhat 
less  than  normal,"  and  five  addled  eggs 
collected  between  1976  and  1984 
averaged  12.8  ppm  DDE  with  a  range  of 
2.4  to  25.0  ppm  (Porter  and  Jenkins 
1988).  DOE  residues  in  prey  in  the  Gulf 
area  declined  from  the  1960s  to  the 
1980s,  ahd  this  decline  correlated  with 
increases  in  productivity  and  the 


number  of  breeding  pairs  (Porter  and 
Jenkins  1988).  Some  prey,  however,  still 
contained  high  pesticide  residues,  and 
reproduction  appeared  to  be  affected  by 
organochlorine  at  three  of  15  nests 
examined  (Porter  and  Jenkins  1988). 

Himt  et  al.  (1988)  foimd  that  only  five 
of  14  pairs  produced  young  in  northeast 
Mexico  in  1982.  Himt  et  al.  (1988) 
reported  significant  DDE  residues  in 
peregrine  falcon  prey  species  in  western 
Texas  in  the  mid  1980s,  but  prey  species 
in  Mexico  were  not  sampled. 

In  siunmary,  there  was  little  research 
on  the  distribution,  niunbers,  and  status 
of  American  peregrine  falcons  in 
Mexico,  and  most  research  took  place  in 
the  Baja  California  Peninsula  and  the 
Gulf  of  California  regions.  Numbers  on 
the  west  coast  of  the  Baja  California 
Peninsula  declined  significantly  (Porter 
et  al.  1988),  but  observations  suggest 
that  numbers  may  have  increased  in 
recent  years  (Massey  and  Palacios  1994; 
Castellanos  et  al.  1994;  and  iCastellanos 
et  al.  1997).  la  the  Gulf  of  California 
area,  territory  occupancy  never  was 
known  to  drop  below  77  percent  (Porter 
et  al.  1988),_and  it  increased  in  the 
1970s  and  1980s  (Porter  and  Jenkins 
1988). 

No  information  on  popidation  trends 
for  American  peregrine  falcons  in 
Mexico  is  avaikble.  However,  the  status 
of  the  Mexican  popiUation  may  be 
similar  to  that  of  the  population 
occupying  similar  habitat  in  nearby 
Arizona  (G.  Himt,  pars.  comm.  1997). 
Exposure  to  organochlorine-based 
pesticides  by  Mexico  nesting 
populations  continues  to  be  a  concern. 
In  1997,  as  part  of  the  North  American 
Agreement  for  Environmental 
Cooperation,  a  parallel  agreement  to  the 
North  American  Free  Trade  Agreement 
between  the  United  States,  Canada,  and 
Mexico,  the  Conunission  for 
Environmental  Cooperation  (CEC) 
established  a  North  American  Regional 
Action  Plan  (NARA)  on  DDT.  Mexico,  a 
member  nation  of  the  CEC,  proposes  a 
phased  reduction  of  DDT  (Philip 
Johnson,  U.S.  Fish  and  Wildlife  Service, 
pers.  comm.  1999).  Specific  goals  of  this 
reduction  are:  (1)  Reduce  the  use  of  DDT 
for  malaria  control  in  Mexico  by  80 
percent  in  5  years  (beginning  in  1997); 
(2)  eliminate  the  illegal  use  of  DDT  in 
agriculture  in  Mexico;  (3)  develop  a 
cooperative  approach  to  minimize 
movement  of  malaria-infected 
mosquitos  across  borders  and  reduce  the 
illegal  importation  of  DDT;  and  (4) 
advance  ^obal  controls  on  DDT 
production,  export  and  use. 

Adverse  effects  of  org£mochlorine 
pesticides  in  the  environment  remains 
an  international  concern  for  peregrine 
falcons  nesting  in  Mexico,  and  for 


peregrine  falcons  wintering  in  or 
migrating  through  Latin  America.  By 
undertaking  the  steps  proposed  in  the- 
NARA,  the  United  States,  Canada,  and 
Mexico  are  committing  to  ongoing, 
cooperative  activities  and  yearly 
reporting  on  progress  made  on  these 
initiatives  and  objectives.  Aimual 
reports  will  be  submitted  to  the  North 
American  Working  Group  for  the  Soimd 
Management  of  Chemicals  and 
subsequently  disseminated  to  the 
Council  of  the  Commission  for 
Environmental  Cooperation  and  the 
public. 

Summary  of  Peregrine  Falcon  Recovery 

Five  regional  peregrine  falcon 
recovery  plans,  four  for  American 
peregrine  falcons  in  Canada  and  the 
western  United  States,  and  one  for  the 
eastern  United  States  introduced 
peregrine  falcon  population,  were 
written  to  guide  recovery  efforts  and 
establish  criteria  to  be  used  in 
measuring  recovery.  These  recovery 
plans  included  objectives  for  population 
size  and  reproductive  performance. 
Only  two  of  the  recovery  plans  included 
specific  objectives  that  applied  to 
pesticide  residues  in  eggs  and  eggshell 
thinning.  The  combined  breeding 
population  size  goal  for  the  four 
American  peregrine  falcon  recovery 
plans  is  456  pairs.  Currently,  a 
minimnm  of  1 ,425  pairs  occupy  the 
range  of  the  American  peregrine  falcon 
in  Alaska,  Canada,  and  the  western 
United  States.  There  are  193  peregrine 
falcon  pairs  in  the  five  recovery  units 
included  in  the  Eastern  Plan,  and  an 
additional  32  peregrine  falcon  pairs 
occur  in  midwestem  States  in  areas  not 
included  in  the  Eastern  Plan  recovery 
imits.  In  1998,  the  total  known  breeding 
population  of  peregrine  falcons  was 
1,650  pairs  in  the  United  States  and 
Canada. 

Productivity  is  an  important  measiue 
of  population  health,  and  each  of  the 
four  American  peregrine  falcon  recovery 
regions  met  or  exceeded  their  respective 
productivity  goals,  as  did  the  eastern 
peregrine  population. 

Omer  objectives,  including  those  for 
pesticide  residues  in  eggs  and  the 
degree  to  which  eggshells  are  thinner 
than  pre-pesticide  era  eggshells,  vary 
among  the  plans.  In  the  case  of  eggshell 
thiiming,  current  measurements 
obtained  in  some  areas  fall  short  of 
recovery  objectives.  Eggshell  thinning 
was  originally  suggested  by  recovery 
teams  as  an  indicator  of  whether 
organochlorine  contamination  was 
preventing  species  recovery.  Despite  the 
failure  of  populations  in  localized  areas 
to  meet  recovery  objectives,  overall,   . 
populations  of  American  peregrine 
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felcons  have  increased  considerably. 
This  increase  continues  to  occur  even 
after  reintroduction  efforts  were 
curtailed.  The  consistent  and 
geographically  widespread  trends  in 
increasing  population  size  demonstrate 


that  current  levels  of  reproductive 
failure,  pesticide  residues,  and  eggshell 
thinning  still  affecting  American 
peregrine  falcons  in  some  areas  have  not 
prevented  recovery  of  the  subspecies  in 
North  America. 


Table  1  summarizes  the  recovery  plan 
goals  for  each  of  the  regions  and 
Canada,  as  well  as  the  cxurent  recovery 
status. 


Table  1.— American  Peregrine  Falcon  Recovery  Plan  Goals  and  Current  (1998)  Recovery  Status. 


Recovery  plan 


Alaska: 
Pairs 


Productivity  (young/pair) 
DDT  (parts  per  million)  .. 
Eggshell  thinning 


Canada: 
Pairs 


Productivity 

Pacific  Coast 

Pairs 

Productivity 

Rocky  Mountain/Southwest: 

Pairs 

"S  Productivity , 

Eggshell  thinning 


Eastern/Great  Lakes: 
Pairs 


Delisting  goal 


28  pairs  in  study 
areas. 

1.8yg/pr 

less  than  5  ppm 

less  than  10  per- 
cent. 

60  pairs  (10 

each  in  6 

zones). 
1.5yg/pr 


Current  status 


79  pairs  in  study 
areas. 

1.9yg/pr 

3.5  ppm 

12.1  percent 


319peurs 


185  pairs 
1.5yg/pr . 


183  pairs 

1.25yg/pr 

less  than  10  per- 
cent. 

175-200  pairs 
(with  no  fewer 
than  20-25  in 
each  of  5  re- 
covery zones). 


1.8yg/pr  . 

270  pairs 
1.5yg/pr  . 

535  pairs 
1.3yg/pr. 


193  pairs 


Comments/degree  to  which  delisting  gpals  are  met 


Exceeded  goal  by  51  pairs  in  study  areas.  Approximately  301  pairs! 

known  State-wide.  ' 

Exceeded  goal. 
Exceeded  goal. 
Goal  not  met,  but  has  not  prevented  recovery;  goal  probably  too 

conservative. 

Exceeded  goal  by  259  pairs. 


Exceeded  goal. 

Exceeded  goal  by  85  pairs. 
Goal  met. 

Exceeded  goal  by  352  pairs; 

Exceeded  goal. 

Goal  measured  by  only  a  few  States;  cannot  be  assessed. 


Exceeded  goal  in  3  zones;  goals  in  other  2  zones  prot>ably  were 
met;  an  additional  32  peregrine  falcon  pairs  occur  in  several  Mid- 
western States  not  included  under  the  Eastem  Plan. 


Summary  of  Issues  and 
Recommendations 

In  the  August  26, 1998,  proposed  rule 
(63  FR  45446),  we  requested  that  all 
interested  parties  provide  information 
and  comments  on  the  status  of  and 
proposal  to  delist  the  American 
peregrine  falcon.  Annoimcements  of  the 
proposed  rule  were  sent  to  Federal, 
State,  county,  and  city-elected  officials. 
Federal  and  State  agencies,  interested 
private  citizens,  and  local  area 
newspapers  and  radio  stations.  We 
provided  the  governments  of  Canada 
and  Mexico  with  the  proposed  rule,  and 
both  countries  responded  with 
comments.  We  held  public  hearings  on 
December  3, 1998,  in  Wisconsin  and 
December  8, 1998,  in  New  Hampshire. 
In  addition,  we  solicited  formal 
scientific  peer  review  of  the  proposal  in 
accordance  with  our  July  1, 1994, 
Interagency  Cooperative  Policy  fqr  Peer 
Review  in  Endangered  Species  Act 
Activities  (59  FR  34270).  We  requested 
three  individuals,  who  possess  expertise 
in  peregrine  falcon  biology,  to  review 
the  proposed  rule  by  the  close  of  the 
comment  period.  All  three  individuals 
responded  to  our  request  and  their 


comments  were  incorporated  into  this 
final  rule. 

We  considered  all  comments, 
including  oral  testimony  at  the  public 
hearings.  We  received  a  total  of  29  oral 
conunents  and  893  comment  letters 
from  49  States,  and  the  District  of 
Columbia,  Canada,  Mexico,  Germany, 
Bali,  four  Federal  agencies,  27  State 
resource  agencies,  305  falconry 
associations  or  individual  falconers,  and 
40  conservation  organizations.  Of  the 
conunents  received,  633  supported  the 
proposal  to  delist,  266  opposed  the 
proposal,  11  supported  downlisting,  and 
12  letters  duplicated  comments  from 
individuals  who  previously  provided 
oral  conunents. 

Because  many  respondents  offered 
similar  conunents,  those  comments  of  a 
similar  nature  are  grouped.  These 
comments,  and  our  responses,  are 
presented  below. 

Issue  1 .-  In  the  Midwest,  delisting  will 
result  in  less  cooperation  by  building 
owners  and  managers  to  protect 
peregrine  falcons  nesting  on  their 
buildings. 

Our  Response:  CiurenUy,  28  States  in 
the  midwestem  and  eastem  United 
States  support  nesting  peregrine  falcons. 
Approximately  87  percent  of  the 


midwestem  pairs  and  33  percent  of  the 
eastern  pairs  are  nesting  on  manmade 
structures:  bridges,  buildings  and 
smokestacks  (Martell  and  McNicoU 
1999).  Currently,  there  are  117  nests  on 
nest  boxes  or  trays  in  19  States  and  the 
District  of  Columbia.  Should  delisting 
the  peregrine  falcon  act  as  a 
disincentive  for  owners  and  managers  to 
protect  nesting  peregrine  falcons  on 
their  buildings,  the  long-term  security  of 
this  urban  population  could  be 
threatened  (Martell  and  McNicoll  1999). 

Between  January  and  March  of  1999, 
75  people  with  information  on  95  of  the 
117  nest  sites  were  asked  if  delisting 
would  afiiecttheir  current  management 
strategies.  Responses  were 
overwhelmingly  in  favor  of  continuing 
to  manage  for  the  presence  of  nesting 
pairs  for  some  of  the  following  reasons: 
pigeon  control,  good  public  relations, 
positive  effect  on  building  employees, 
and  good  environmental  stewardship 
(Martell  and  McNicoll  1999).  Survey 
results  do  not  suggest  that  delisting  of 
the  peregrine  Calcon  would  resiUt  in 
widespread  removal  of  nest  boxes  and 
trays  or  discouragement  of  nesting  on 
manmade  structures.  Fiuthermore,  the 
survey  found  the  public  widely 
appreciated  and  accommodated 
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Issue  2:  pisturbance  due  to 

I  recreational  rock  climbing  poses  a  threat 

I  to  nesting  jperegrine  falcons. 
Our  flepponse:  The  increasing 

I  popularitkr  of  rock  climbing  throughout 
North  America,  particularly  in  the 
northeast  lis  becoming  a  serious 
problem  ^(r  land  managers  trying  to 
protect  nesting  peregrine  falcons.  Unlike 
the  west^  landscape  that  provides 
rock  climbers  with  more  and  larger  cliffs 
and  thus  some  alternatives  to  conflicts 
with  nesting  peregrine  falcons,  the 
smaller  attd  limited  cliffs  of  the 
northeast  bresent  fewer  alternatives  to 
peregrin^^climber  conflicts. 

TTie  p^grine  falcon  will  still  be 
protected  by  the  MBTA.  Additional 
protectiob  is  provided  by  other  laws 
such  as  the  National  Forest  Management 
Act  (16  U4S.C.  1600)  and  the  Federal 
Land  Management  and  Policy  Act  (43 
U.S.C.  1701).  These  continued 
protections  are  adequate  to  address  this 
threat.  See  Factor  D  under  Summary  of 
Factors  A|^ecting  the  Species. 

In  addition,  we  are  aware  of  several 
very  effe^ive  raptor  management  plans 
that  wer^  cooperatively  developed  by 
land  mai^^ers,  representatives  of  the 
climbing  tommimity,  arid  other 
interested  parties  (plans  that  contain 
effective  public  education  components). 
Some  exatnples  include  plans 
developed  by  the  Prescott  National 
Forest  inl  j\rizona,  Yosemite  National 
Park  in  cUlifomia,  Adirondack  State 
Park  in  ijlew  York,  Zion  National  Park 
in  Utah,  Smith  Rock  State  Park  in 
Oregon,  the  Nantahala  National  Forest 
in  North  Carolina,  and  the  Colorado 
National  Moniunent  in  Colorado.  All  of 
these  pla^s  include  seasonal  rock 
climbing  ^strictions  to  prevent 
distiirbance  of  raptor  nests  from  rock 
climbing  activities.  The  development  of 
more  of  Uiese  partnerships  is  essential 
to  the  pi^ervation  of  the  peregrine 
falcon  aii^  the  sport  of  rock  climbing. 
Organizations  like  the  Access  Fund 
which  represent  the  climbing 
community  have  continued  to  express  a 
strong  desire  to  work  with  both  private 
and  public  land  managers  to  resolve  any 
conflict^  Originating  from  the  use  of 
cliffs  byicilimbers. 

Issue  3t  The  Act's  section  6  funds 
currently  being  used  by  States  to 
support  peregrine  falcon  monitoring 
programs  will  not  be  available  once  the 
peregrine  is  delisted. 

Our  Response:  We  are  authorized 
through  me  Secretary  of  the  Interior  to 
provide  grants  to  States  to  assist  in 
monitori&g  the  status  of  recovered 
species  Pursuant  to  section  4(g)  under 


section  6  of  the  Act.  Existing  and  future 
Federal  assistance  in  the  form  of  section 
6  funding  to  States  for  conservation 
work  will  not  be  affected  by  the 
delisting,  as  long  as  States  continue  to 
identify  monitoring  peregrine  falcons  as 
a  high  priority. 

Issue  4:  The  data  do  not  support 
delisting  the  American  peregrine  falcon 
throughout  its  range  in  the  United 
States.  The  Service  should  consider 
downlisting  the  American  peregrine 
falcon  to  threatened  rather  than 
delisting. 

Out  Response:  Recent  data  show 
improvements  in  numbers  of  breeding 
pairs  of  peregrine  falcons  and 
productivity  (Refer  to  Table  1, 
"Recovery  Status,"  and  "Summary  of 
Peregrine  Falcon  Recover}'"),  and 
demonstrate  that  goals  set  for  numbers 
and  productivity  for  the  American 
peregrine  falcon  recovery  plans  were 
met  or  exceeded.  The  combined 
population  size  goal  for  the  four 
American  peregrine  ^con  recovery 
plans  is  456  pairs.  Ciurently,  a 
minimum  of  1,425  known  pairs  occupy 
sites  in  Alaska,  Canada,  and  the  western 
United  States,  and  a  number  of 
additional  pairs  have  probably  gone 
undetected.  Overall  average 
productivity  goals  in  all  four  American 
peregrine  falcon  recovery  plans,  using 
productivity  as  a  recovery  criterion, 
were  met  or  exceeded. 

Only  the  Alaska  recovery  plan  set  a 
goal  for  DDT  levels,  and  only  two 
recovery  plans  (Alaska  and  Rocky 
Mountain/Southwest)  specified 
objectives  for  eggshell  thinning.  The 
Alaska  Recovery  Plan  set  a  delisting 
goal  of  less  than  5  ppm  DDT  and  less 
than  10  percent  eggshell  thinning. 
Recent  data  for  American  peregrine 
falcon  eggs  in  Alaska  indicate  DDT 
levels  at  less  than  3.5  ppm,  exceeding 
that  goal,  and  eggshell  thinning  is  at 
12.1  percent.  Measurements  for  eggshell 
thinning  were  not  consistently  taken  in 
the  Rocky  Mountain/Southwest  States. 
Colorado  has  met  the  recovery  plan 
eggshell  thinning  goal  of  less  than  10 
percent;  the  average  of  the  annual 
means  for  1990-1994  was  9.0  percent. 
Data  for  other  States  show  a  general 
trend  toward  thicker  eggshells  since  the 
mid-1970s  (refer  to  Rocky  Mountain/ 
Southwest  section  under  Recovery 
Status). 

Three  of  5  peregrine  falcon  recovery 
units  in  the  eastern  United  States  have 
met  recovery  goals,  and  193  pairs 
dociunented  in  1998  indicate  the  overall 
recovery  goal  of  175-200  pairs  was  met. 
In  addition,  another  32  pairs  are  nesting 
in  areas  of  the  Midwest  outside  the 
recovery  luiits  specified  in  the  Eastern 


Plan  but  nevertheless  contribute  to 
overall  restoration  goals. 

We  believe  that  the  species  has 
essentially  achieved  the  goals 
established  for  recovery  and,  in  many 
areas,  has  exceeded  the  goals.  We 
believe  the  available  information 
supports  full  delisting  of  the  species 
throughout  its  range,  and  the  species 
clearly  is  not  in  danger  of  extinction,  is 
not  likely  to  become  endangered  within 
the  foreseeable  futiu«  throughout  a 
significant  portion  of  its  range,  and 
warrants  fall  delisting. 

Issue  5:  American  peregrine  falcons 
should  not  be  delisted  because  they  are 
not  restored  throughout  the  historical 
range. 

Our  Response:  We  have  determined 
the  American  peregrine  falcon  has 
recovered  throughout  its  historical 
range.  Restoration  of  the  American 
peregrine  falcon  within  every  area 
throughout  its  historical  range  is  not 
required  by  the  Act,  is  not  required  for 
recovery,  nor  was  it  a  goal  of  any  of  the 
recovery  plans.  Generally,  the  goal  of  a 
recovery  program  is  to  restore  the 
species  to  a  point  at  which  protection 
under  the  Act  is  no  longer  required.  To 
be  recovered,  a  species  must  not  be 
endangered  with  extinction,  or  be  likely 
to  become  endangered  within  the 
foreseeable  future.  Although  a  few, 
localized  areas  have  not  quite  met  their 
numerical  recovery  goals,  the  overall 
status  of  the  American  peregrine  falcon 
has  improved  significantly  such  that  it 
is  considered  recovered  and  warrants 
delisting.  As  a  species  recovers  in 
numbers  and  popiilations  expand,  more 
of  the  historical  range  can  be  re- 
occupied  where  appropriate  habitat 
remains. 

Issue  6:  There  are  gaps  in  the 
scientific  knowledge  about  American 
peregrine  falcon  biology.  A  population 
viability  analysis  was  not  done,  and 
genetic  diversity,  viable  population  size, 
population  dynamics,  and  long-term 
stability  of  populations  have  not  been 
determined. 

Our  Response:  A  complete 
understanding  of  the  biology  of  a 
species  is  not  required  to  determine  a 
species'  conservation  status  under  the 
Act.  Population  viability  analyses  are 
important  tools  for  attempting  to 
quantify  threats  to  a  species, 
particularly  those  facing  loss  and 
fragmentation  of  habitat,  and  the 
consequences  of  conservation  actions, 
as  well  as  aiding  in  identifying  critical 
factors  for  study,  management,  and 
monitoring.  These  analyses  are  not 
always  essential,  however,  to  determine 
when  a  species  has  achieved  recovery, 
particularly  in  the  case  of  the  American 
peregrine  falcon.  It  is  evident  that 
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recovery  of  this  subspecies  was  largely 
achieved  by  eliminating  the  use  of  DDT 
and  by  successful  management 
activities,  including  the  reintroduction 
of  captive-bred  American  peregrine 
falcons.  Recovery  goals  established  for 
the  species  were  met  or  exceeded,  with 
few  exceptions. 

Issue  7:  Organochlorine  pesticides 
still  persist  within  the  breeding  range  of 
the  American  peregrine  falcon  and 
continue  to  depress  natural 
productivity. 

Our  Response:  We  recognize  that 
although  the  peregrine  falcon  has  made 
a  dramatic  recovery  throughout  its 
historical  range  in  the  United  States,  the 
presence  of  environmental 
contaminants  is  still  affecting  the 
productivity  of  certain  regional 
populations.  Eggs  collected  on  the 
eastern  shore  of  Virginia  and  Maryland 
had  slightly  elevated  levels  of  DDE, 
dieldrin,  and  mercury,  which  was 
associated  with  reproductive  problems 
(U.S.  Fish  and  Wildlife  Service  1994). 
On  the  Channel  Islands  in  California, 
particularly  Catalina,  populations  are 
still  affected  by  organochlorine  residues 
and  eggshell  thinning  (Jarman  1994).  In 
west  Texas,  heavy  metal  contamination, 
particularly  mercury  may  be  depressing 
productivity  (A.  Sansom.  in  7itt.l995). 
Residual  merciuy  from  mines  operated 
along  the  Rio  Grande  River  in  the  early 
1900s  is  the  suspected  source  of  this 
contamination  (B.  McKinney,  pers. 
comm.  1997).  We  recognize  the  possible 
threat  that  environmental  contaminants 
pose  to  the  sustained  recovery  of  this  ' 
species  and  therefore,  will  include  a 
contaminant  monitoring  component  in 
the  post-deUsting  monitoring  plan.  Refer 
to  Factor  E  under  Summary  of  Factors 
Affecting  the  Species,  for  an  in-depth 
discussion  of  contaminants.  See  also  our 
response  to  issue  8. 

Issue  8:  The  continued  unrestricted 
use  of  organochlorine  pesticides  in 
Latin  America  places  the  American 
peregrine  falcon  at  risk  of  contamination 
while  on  migration  and  on  its  wintering 
groimds. 

Our  Response:  Comparisons  of  blood 
samples  collected  during  fall  and  spring 
migration  indicate  that,  although 
migrant  peregrine  falcons  are  known  to 
accumulate  pesticides  while  wintering 
in  Latin  America,  DDE  residues  in  the 
blood  taken  from  female  peregrine 
fidcons  captured  during  spring 
migration  at  Padre  Island,  Texas 
decreased  between  1978  and  1994 
below  levels  that  woiild  affect 
reproduction  (Henny  et  al.  1996). 
Despite  the  use  of  organochlorines  in 
Latin  America,  the  American  peregrine 
falcon  has  recovered  over  its  historical 
range,  and  Arctic  peregrine  falcons. 


which  also  winter  in  Latin  America, 
were  delisted  due  to  their  recovery. 
Refer  to  Factor  E  under  Sununary  of 
Factors  Affecting  the  Species  for  an  in- 
depth  discussion.  The  North  American 
Working  Group  for  the  Sound 
Management  of  Chemicals  promotes  a 
regional  perspective  that  encourages  the 
active  involvement  of  Central  and  South 
American  countries  in  the 
implementation  of  the  North  American 
Regional  Action  Plan  on  DDT,  and  is 
facilitating  international  cooperation  on 
combating  malaria  in  these  regions 
without  the  continued  use  of 
organochlorine  pesticides.  This  effort 
could  eventually  eliminate  or  reduce 
one  source  of  DDT  in  Central  and  South 
American  countries. 

Issue  9:  The  take  of  American 
peregrine  falcons  for  falconry  after  its 
delisting  will  create  an  additional  threat 
to  the  subspecies. 

Our  Response:  Delisting  the  American 
peregrine  falcon  will  not  affect  the 
protection  given  to  all  migratory  bird 
species,  including  the  peregrine  falcon, 
imder  the  MBTA.  The  regulations 
issued  pmsuant  to  the  N&TA  allow  for 
issuance  of  permits  to  take  raptors  for 
falconry  and  other  purposes  provided 
the  taking  will  not  threaten  wildlife 
populations  (50  CFR  21.28  and 
13.21(b)).  Currently  we  are  working 
with  State  wildlife  agencies  to  develop 
biological  criteria  and  two  management 
plans  to  govern  the  issuance  of  permits 
for  take  of  peregrine  falcons  to  ensure 
the  taking  does  not  negatively  impact 
wild  populations,  particularly  those  in 
need  of  further  restoration.  The  first 
management  plan  will  deal  with  the 
take  of  eyas  (nestling)  peregrines.  A 
second  management  plan  will  deal  with 
the  take  of  passage  (migrating  first-year) 
peregrines.  The  management  plans  will 
include  criteria  for  harvest, 
implementation  criteria,  and  procediires 
for  evaluating  effects  of  the  harvest. 
They  will  pertain  to  the  take  of  all  wild 
peregrine  falcons  in  the  U.S.,  including 
the  American  peregrine  falcon,  and  will 
apply  to  all  falconry,  raptor  propagation, 
and  scientific  collecting  permits.  Take 
will  not  be  permitted  under  the  MBTA 
imtil  the  draft  management  plans 
undergo  public  review,  are  approved, 
finalized,  .and  published  in  the  Federal 
Register.  Some  exceptions  may  be  made 
on  a  case-by-case  basis  for  scientific 
piuposes.  The  effects  of  take  for  all 
purposes  will  be  assessed  during  the 
monitoring  period  following  delisting. 
Refer  to  Factor  D  imder  the  Summary  of 
Factors  Affecting  the  Species  section 
and  the  Effects  of  This  Rule  section  for 
further  information. 

Issue  10:  The  Canadian  Wildlife 
Service  has  expressed  concern  that 


American  peregrine  falcons  breeding  in 
Canada  but  migrating  to  or  through  the 
United  States  will  be  taken  for  falconry 
purposes. 

Our  Response:  Canada's  recovery 
program  for  American  peregrine  falcons 
is  still  in  progress  and  the  Canadian 
government  is  concerned  that  any  take 
of  American  peregrines  migrating  &t}m 
Canada  could  impact  recovery.  We  are 
working  with  the  governments  of 
Canada  and  Greenland  in  considering 
the  appropriateness  of  harvest  of 
peregrines  migrating  through  the  United 
States.  If  take  of  these  passage  birds  is 
approved,  it  would  be  designed  to  avoid 
take  of  American  peregrines  originating 
in  Canada  and  instead  target  the  more 
abimdant  Arctic  peregrines  from 
northern  Alaska.  Canada,  and 
Greenland. 

Issue  11:  The  Service  cannot  consider 
delisting  the  American  peregrine  falcon 
until  all  recovery  goals  in  the  four 
existing  recovery  plans  for  this 
subspecies  are  met  or  exceeded. 

Our  Response:  Section  4(f)  of  the  Act 
directs  us  to  develop  and  implement 
recovery  plans  for  species  of  animals  or 
plants  listed  as  endangered  or 
threatened.  Recovery  is  the  process  by 
which  the  decline  of  an  endangered  or 
threatened  species  is  arrested  or 
reversed  and  threats  to  its  survival  are 
neutralized  so  that  long-term  survival  in 
natme  can  be  ensured.  The  goal  of  this 
process  is  the  maintenance  of  secure, 
self-sustaining  wild  populations  of 
species  with  tixe  minimum  investment 
of  resoiuces.  One  of  the  main  purposes 
of  the  recovery  plan  is  to  enumerate 
goals  (guidelines)  that  will  help  us  to 
determine  when  recovery  for  a 
particular  species  is  achieved.  Meeting 
or  exceeding  all  of  the  specific  recovery 
goals  for  a  listed  species  is  not  required 
by  the  Act  before  delisting  can  occur. 

We  determine  whether  recovery  is 
achieved  based  on  a  species' 
performance  relative  to  the  goals  set  in 
its  recovery  plan  and  the  best  available 
scientific  information.  A  species  is 
considered  recovered  when  it  is  no 
longer  in  danger  of  extinction  (i.e., 
endangered),  or  likely  to  become 
endangered  within  the  foreseeable 
future  throughout  all  or  a  significant 
portion  of  its  range  (i.e.,  threatened). 
The  American  peregrine  falcon  has 
either  met,  exceeded,  or  is  very  close  to 
meeting  the  recovery  goals  set  for  this 
subspecies  throughout  its  range.  We 
believe  that  the  intent  of  all  the 
objectives  are  met  and  that  the  recovery 
of  the  subspecies  justifies  deUsting. 

Issue  12:  The  eastern  peregrine  falcon 
population  has  not  met  the  recovery 
goals  set  forth  in  the  Eastern  Recovery 
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investment 


Plan  aDC .  therefore,  should  remain  on 
the  end  a  ngered  species  list. 

Our /t^spo/ise;  The  eastern  peregrine 
falcon  papulation  is  protected  only  due 
to  the  sjiiilarity  of  appearance  to  F.  p. 
anatum,  which  has  protected  individual 
eastern  peregrine  falcons  from  direct 
take.  Thns,  their  status  with  respect  to 
recovery!  has  no  direct  impact  on  the 
decision  to  delist  the  American 
peregrine  falcon.  Nevertheless,  we  have 
supporteid  and  still  fully  support  the 
restoration  of  this  population. 

Data  through  1998  on  the  status  of  the 
eastern  beregrine  falcon  population 
indicate  tiiat  the  intent  of  the  recovery 
goals  se^  jfor  this  population  are  met. 
The  recovery  plan  established  2 
recovery  objectives  including  (!)  a 
minimum  of  20-25  nesting  pairs  in  each 
of  5  recovery  units  which  are 
establisl^^  and  sustained  for  a 
minimu|y  of  3  years,  and  (2)  an  overall 
minimuti  of  175-200  pairs 
demons^ating  successful,  sustained 
nesting.  Three  of  the  five  recovery  imits 
(Mid-Atlantic  Coast.  Northern  New  York 
and  New  England,  and  Great  Lakes) 
have  sumassed  the  nesting  pair  goal  for 
3  years,  me  Southern  Appdachians  and 
SoutherijNew  England/Central 
Appalachians  units  may  not  yet  have 
achieved  ihe  goals  established  for  the 
niunber  D|f  breeding  pairs  for  those 
areas.  Hbwever,  the  overall  minimum  of 
175-200  $uccessful  pairs  in  the  eastern 
region  wjk  achieved,  and  over  the  past 
6  years  (ip92-1998),  the  number  of 
territorial  pairs  has  increased  an  average 
of  10  peroent  annually.  There  are  now 
at  least  lj93  pairs  of  peregrine  falcons  in 
the  easterh  States  where  falcons  were 
extirpated,  and  pairs  are  successfully 
nesting  throughout  a  greater  range  than 
was  antidpated.  We  believe  the  intent 
of  the  re<j(^very  objectives  are  satisfied 
and  that  Recovery  of  the  peregrine  in  the 
eastern  United  States  is  sufficiently 
estabhshed-  Refer  to  the  Recovery  Status 
section  fo^  additional  discussion  on  this 
subject,  jj 

Issue  13:  The  status  of  the  American 
peregrine  falcon  in  Mexico  was  not 
adequately  addressed. 

Our  Response:  While  population 
status  an^  trends  for  falcons  nesting  in 
Mexico  ate  not  well  known,  American 
peregrine  falcon  populations  in  the 
United  Slj^es  and  Canada,  including 
those  migrating  to  and  from  Latin 
America,  have  met  or  exceeded  their 
criteria  fckj  delisting.  Restoration  of  the 
American  peregrine  falcon  within  every 
area  throughout  its  historical  range  is 
not  required  by  the  Act.  nor  is  it 
required  for  recovery.  Mexico's 
proposed  Iphased  reduction  of  DDT 
under  the  North  American  Regional 
Action  Plan  will  make  a  significant 


contribution  toward  increasing 
peregrine  falcon  populations  in  Mexico. 
Refer  to  the  Mexico  section  under 
Recovery  Status  for  additional 
discussion  on  this  subject. 

Issue  14:  The  Service's  delisting 
proposal  is  not  supported  by  an 
adequate  scientific  review. 

Our  Response:  The  proposed  rule  to 
remove  the  peregrine  falcon  in  North 
America  from  the  Federal  List  of 
Endangered  and  Threatened  Wildlife 
received  reviews  from  a  variety  of 
scientific  institutions  and  individual 
scientists.  Two  examples  are  the 
Ornithological  Council  and  the  Raptor 
Research  Foundation.  The 
Ornithological  Coimcil  consists  of  nine 
leading  scientific  ornithological 
societies:  the  American  Ornithologists' 
Union.  Association  of  Field 
Ornithologists,  Consejo  Intemacional 
para  la  Preservacion  de  las  Aves,  Cooper 
Ornithological  Society,  Colonial 
Waterbird  Society,  Pacific  Seabird 
Group,  Raptor  Research  Foundation. 
Society  of  Caribbean  Ornithology,  and 
Wilson  Ornithological  Society.  Together 
it  has  a  membership  of  approximately 
6.500  ornithologists.  One  of  its  primary 
missions  is  to  provide  scientific 
information  about  birds  to  legislators, 
regulatory  agencies,  industry  decision 
makers,  conservation  organizations  and 
others,  and  to  promote  the  use  of 
scientific  information  in  the  making  of 
policies  that  affect  birds. 

The  task  of  evaluating  the  proposed 
rule  on  behalf  of  the  Ornithological 
Council  was  accepted  by  a  committee  of 
Raptor  Research  Foundation  scientists. 
The  Raptor  Research  Foundation  is  a 
scientific  society  that  represents 
professional  raptor  scientists  and 
managers  throughout  North  America 
and  around  the  world.  This  committee 
of  raptor  scientists  reviewed  the 
available  data  and  submitted  a  report 
that  was  endorsed  by  both  the 
Ornithological  Council  and  the  Raptor 
Research  Foundation  as  their  position 
on  the  proposed  rule.  This  report 
underwent  peer  review  and  was 
published  in  the  Wildlife  Society 
Bulletin  (Millsap  etal..  1998,  WSB 
26(3);  522-538).  While  expressing  some 
concern  about  the  status  of  the  eastern 
peregrine  population,  the  authors 
conciured  with  our  position  that  the 
peregrine  falcon  warranted  delisting 
range- wide. 

Issue  15:  Recovery  plans  used  to 
evaluate  the  recovery  of  the  peregrine 
falcon  are  out  of  date  and  need  to  be 
revised  to  reflect  more  accurate 
contemporary  goals  and  the  Service 
should  not  misrepresent  the  goals  in  the 
current  plans. 


Our  Response:  As  addressed  in  oxn 
response  to  Issue  11,  section  4(f)  of  the 
Act  directs  us  to  develop  and 
implement  recovery  plans  for  species  of 
animals  or  plants  listed  as  endangered 
or  threatened.  Recovery  is  the  process 
by  which  the  decline  of  an  endangered 
or  threatened  species  is  arrested  or 
reversed  and  threats  to  its  survival  are 
neutralized  so  that  long-term  survival  in 
nature  can  be  ensiued.  One  of  the  main 
purposes  of  the  recovery  plan  is  to 
eniunerate  goals  (guidelines)  that  will 
help  us  to  determine  when  recovery  of 
a  particvdar  species  is  achieved.  Meeting 
or  exceeding  all  of  the  specific  recovery 
goals  for  a  listed  species  before  it  can  be 
delisted  is  not  required  by  the  Act. 
Section  4  of  the  Act  and  regulations  (50 
CFR  Part  424)  promulgated  to 
implement  the  Usting  provisions  of  the 
Act,  establish  the  procedures  for  listing, 
reclassifying,  and  delisting  species.  We 
may  list  a  species  if  one  or  more  of  the 
five  factors  described  in  section  4(a)(1) 
of  the  Act  threatens  the  continued 
existence  of  the  species.  A  species  may 
be  delisted,  according  to  50  CFR 
424.11(d),if  the  best  scientific  and 
commercial  data  available  substantiate 
that  the  species  is  neither  endangered  or 
threatened  because  of  (1)  extinction,  (2) 
recovery,  or  (3)  the  original  data  for 
classification  of  the  species  were  in 
error.  We  have  determined  that 
substantial  peregrine  falcon  recovery 
has  taken  place,  and  none  of  the  five 
factors  addressed  in  section  4(a)(1)  of 
the  Act  is  currently  negatively  affecting 
the  peregrine  falcon  to  the  degree  that 
the  species  is  endangered  or  threatened.- 
Issue  16:  Post-delisting  monitoring  for 
at  least  5  years  is  essential. 

Our  Response:  We  agree.  Section 
4(g)(1)  of  the  Act  requires  the  Secretary 
to  implement  a  system,  in  cooperation 
with  the  States,  to  monitor  for  not  less 
than  5  years  the  status  of  all  species 
which  have  recovered  to  the  point  that 
protection  of  the  Act  is  no  longer 
required  (section  4(g)).  If  it  becomes 
evident  during  the  com-se  of  the  post- 
delisting  monitoring  that  the  species 
again  requires  the  protection  of  the  Act, 
it  would  be  relisted. 

Sununary  of  Factors  Afifecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act,  set  forth  the  procedures  for  listing, 
reclassifying,  and  delisting  species  on 
the  Federal  lists.  We  may  list  a  species 
if  one  or  more  of  the  five  factors 
described  in  section  4(a)(1)  of  the  Act 
threatens  the  continued  existence  of  the 
species.  A  species  may  be  delisted, 
according  to  50  CFR  424.11(d).  if  the 
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best  scientific  and  commercial  data 
available  substantiate  that  the  species  is 
neither  endangered  or  threatened 
because  of  (1)  extinction,  (2)  recovery, 
or  (3)  the  original  data  for  classification 
of  the  species  were  in  error. 

After  a  thorough  review  of  all 
available  information,  we  have 
determined  that  substantial  peregrine 
folcon  recovery  has  taken  place  since 
the  early  1980s.  We  determined  that 
none  of  the  five  factors  addressed  in 
section  4(a)(1)  of  the  Act.  and  discussed 
below,  is  currently  affecting  the  species, 
including  the  American  peregrine  falcon 
subspecies  and  introduced  peregrine 
falcon  populations,  such  that  the 
species  is  no  longer  endangered  (in 
danger  of  extinction  throu^out  all  or  a 
significant  portion  of  its  range)  or 
tlueatened  Qikely  to  become  endangered 
in  the  foreseeable  futiue  throughout  all 
or  a  significant  portion  of  its  range). 
These  factors  and  their  application  to 
the  peregrine  fedcon  in  North  America 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Peregrine  falcons  occupy  a  variety  of 
habitat  t3^s  and  nest  from  the  boreal 
forest  region  of  Alaska  and  Canada, 
through  much  of  Canada  and  the 
western  United  States,  south  to  parts  of 
central  and  western  Mexico.  Nesting 
habitat  includes  cliffs  and  bluffis  in 
boreal  forests,  coastal  clifiiB  and  islands, 
luban  skyscrapers  and  other  structures, 
and  cliffs  and  buttes  in  southwestern 
deserts.  In  some  breeding  areas,  such  as 
the  southern  United  States,  some  or  all 
of  the  birds  remain  year-round  on  their 
nesting  territories.  In  other  breeding 
areas,  particularly  in  high  latitudes, 
many  or  all  of  the  individuals  are  highly 
migratory:  these  individuals  occupy  a 
number  of  regions  and  habitat  types 
throughout  the  year  as  they  nest, 
migrate  to  and  from  wintering  areas,  and 
occupy  their  wintering  ranges.  Due  to 
the  ractensive  geographic  distribution  of 
the  peregrine  falcon,  the  wide  variety  of 
habitat  types  in  which  the  species  nests, 
and  the  immense  area  that  some  of  the 
more  migratory  individuals  occupy 
during  a  year,  the  peregrine  falcon 
occupies  an  extremely  broad  array  of 
areas  and  habitats  throughout  its  range. 
As  a  residt,  the  degree  to  which 
peregrine  falcons  were  affected  by 
human-caused  habitat  modification 
varies  widely  by  region,  habitat  type, 
and  individual  falcons  within  the 
popidation. 

As  the  hiunan  population  has  grown 
in  North  America,  the  rate  of  habitat 
alteration  has  imquestionably  increased. 
Certainly  some  peregrine  falcon  habitat 


was  destroyed,  such  as  the  many 
weUands  drained  in  recent  years  that 
were  previously  used  by  peregrine 
falcons  for  foraging  or  as  migratory 
staging  areas  during  spring  and  fall.  But 
peregrine  falcons  have  colonized  many 
cities  in  North  America  due  to  the 
abundance  of  nest  sites  on  buildings 
and  the  abimdance  of  prey,  such  as  rock 
doves  [Columba  livia),  that  thrive  in 
urban  areas.  Therefore,  some  forms  of 
habitat  modification  have  negatively 
affected  peregrine  falcons  while  other 
forms  have  benefited  them.  It  would  be 
burdensome  to  estimate  the  net,  overall 
effect  of  habitat  modification  on  the 
species  throughout  North  America. 

Although  the  rate  of  habitat 
modification  in  North  America  has 
increased  in  recent  decades,  the  number 
of  American  peregrine  felcons 
occupying  the  region  has  increased 
substantially  since  the  late  1970s  or 
early  1980s.  In  several  parts  of  their 
range,  including  parts  of  Alaska,  the 
Yukon  and  Nordiwest  Territories. 
California,  and  the  southwestern  United 
States,  the  number  of  breeding  pairs  has 
increased  rapidly  in  recent  years,  and 
some  local  populations  now  occur  at 
very  high  densities  (R.  Ambrose,  pers. 
comm.  1997;  G.  Holroyd,  pers.  comm. 
1997;  Enderson  et  al.  1995).  Because 
these  rapid  population  growth  rates  and 
high  densities  were  achieved  despite 
habitat  modification  in  North  America, 
we  conclude  that  habitat  modification 
or  destruction  was  not  a  limiting  factor 
in  peregrine  recovery.  It  does  not 
currently  threaten  the  existence  of  the 
American  peregrine  falcon  nor  is  it 
likely  to  in  the  foreseeable  future. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Delisting  the  peregrine  falcon  vtrill  not 
result  in  overutilization  because  the 
delisting  will  not  affect  protection 
provided  the  peregrine  falcon  by  the 
MBTA.  The  take  of  all  migratory  birds, 
including  peregrine  falcons,  is  governed 
by  the  MBTA's  regulations  on  the  taking 
of  migratory  birds  for  educational, 
scientific,  and  recreational  purposes  and 
requiring  harvest  be  limited  to  levels 
that  prevent  overutilization  (See  Factor 
D). 

C.  Disease  or  Predation 

Peregrine  falcons  are  susceptible  to  a 
number  of  diseases  and  parasites  such 
as  tapeworms,  mites,  ticks,  botulism, 
fowl  pox,  and  viral  encephalitis  (U.S. 
Fish  and  Wildlife  Service  1982b; 
Trainer  (1969)  as  cited  in  U.S.  Fish  and 
Wildlife  Service  1984).  However,  these 
organisms  are  not  known  to  affect  the 
peregrine  falcon  at  the  population  level. 


Mammals  and  other  raptors  are 
known  to  prey  on  peregrine  falcons, 
including  such  species  as  the  great 
homed  owl  (Bubo  virginianus),  red- 
tailed  hawk  (Buteo  jamaicensis), 
raccoon  [Procyon  lotor),  and  coyote 
(Canis  latrans)  (U.S.  Fish  and  Wildlife 
Service  1982b,  1984).  For  example,  great 
homed  owls  are  natvual  predators  of 
peregrine  falcons  (U.S.  Fish  and 
Wildlife  Service  1991)  and  are  possibly 
responsible  for  the  slow  recovery  of 
peregrine  falcons  in  the  two  northern 
recovery  areas  in  the  reestabUshed 
eastern  population  (M.  Amaral  in  litt. 
1995).  Great  homed  owl  predation  was 
not  documented  as  a  significant  cause  of 
the  decline  in  peregrine  falcons  and  has 
not  affected  the  species'  overall 
recovery. 

Golden  eagles  (Aquila  chrysaetos)  are 
also  known  to  prey  on  young  peregrine 
falcons.  Barbara  Behan  (U.S.  Fish  and 
Wildlife  Service,  pers.  comm- 1999) 
witnessed  a  golden  eagle  prey  on  young 
peregrine  falcons  at  a  hack  site  in 
Colorado,  stooping  and  footing  one  of 
the  falcons,  and  leaving  the  area  §n\h  it 
in  its  talons.  The  same  eagle,  or  another, 
returned  numerous  times  over  the  next 
several  days,  and  the  other  four  falcons 
disappeared  in  that  time,  despite  efforts 
by  the  hack  site  attendants  to  scare  the 
eagles  away  from  the  site. 

Though  the  peregrine  falcon  is 
occasionally  preyed  upon,  this  factor  is 
not  loiown  to  affect  the  peregrine  falcon 
at  the  population  level. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Protection  from  take  and  commerce 
for  the  peregrine  falcons  under  the 
Endangered  Species  Act  will  be 
removed  upon  delisting.  However, 
peregrine  falcons  are  still  protected  by 
the  MBTA.  Section  704  of  the  MBTA 
states  that  the  Secretary  of  the  Interior 
is  authorized  and  directed  to  determine 
if,  and  by  what  means,  the  take  of 
migratory  birds  is  allowed  and  to  adopt 
suitable  regulations  permitting  and 
governing  the  take.  In  adopting 
regulations,  the  Secretary  is  to  consider 
such  fectors  as  distribution  and 
abimdance  to  ensure  that  take  is 
compatible  vdth  the  protection  of  the 
species. 

The  MBTA  and  its  implementing 
regulations  (50  CFR  Parts  20  and  21) 
prohibit  take,  possession,  import, 
export,  transport,  selling,  purchase, 
barter,  or  offering  for  sale,  purchase  or 
barter,  any  migratory  bird,  their  eggs, 
parts,  and  nests,  except  as  authorized 
under  a  valid  permit  (50  CFR  21.11). 
Regulations  at  50  CFR  21.28  and  21.30 
autiiorize  the  issuance  of  permits  to 
take,  possess,  transport  and  engage  in 
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comic  ( rce  with  raptors  for  falconry  and 
for  propagation.  Other  regulations 
authorize  the  issuance  of  permits  for 
scientific  collecting  (50  CFR  21.23), 
special:  piuposes  such  as  rehabilitation 
or  edi^ctation  (50  CFR  21.27),  and 
depredation  (50  CFR  21.41).  Prior  to 
issuance  of  these  permits,  meeting 
certaii^  criteria  is  required,  including  a 
requirement  that  the  issuance  will  not 
threaten  a  wildlife  population  (50  CFR 
13.21(b)(4)).  In  cooperation  with  State 
wildlife  agencies  we  will  develop  draft 
biologkal  criteria  for  management  of 
take  o^  Wild  peregrines  under  the 
MBTA(lThe  resulting  management  plans 
will  inidude  biological  criteria  for  take, 
implementation  criteria,  and  procedures 
for  evaluating  the  effects  of  the  taking. 
It  will  pertain  to  the  take  of  peregrines 
in  the  United  States  for  falconr>'  and 
other  i^tirposes.  With  limited 
exceptipns,  take  will  not  be  permitted 
under  f^TA  until  the  draft 
management  plans  undergo  public 
review,, are  approved,  fin^zed,  and 
publislibd  in  the  Federal  Register.  In 
additidA  to  considering  the  effect  on 
wild  pbpulations,  issuance  of  raptor 
propagjepon  permits  requires  that  we 
consid^  whether  suitable  captive  stock 
is  available  and  whether  wild  stock  is 
needed  to  enhance  the  genetic 
variability  of  captive  stock  (50  CFR 
21.30(dX4)). 

Thesia  existing  regulatory  provisions 
will  adequately  protect  against 
excessiWe  take  of  peregrine  falcons.  If 
necessa^,  protective  measures  could  be 
expanoad  by  promulgation  of  a 
regulation  under  the  MBTA.  We  have 
both  th^  legal  authority  and  the 
obligation  to  regulate  take  of  peregrines 
under  the  MBTA  (see  additional 
discussion  of  the  MBTA  in  the  Effects 
of  this  Rule  section  below). 

In  the  [absence  of  habitat  protection 
under  the  Act,  there  are  no  other 
existing  JFederal  laws  that  specifically 
protect  (he  habitat  of  this  species  (see 
"Critical  Habitat").  However,  loss  of 
habitat  Was  not  identified  as  a  threat  to 
the  species  and  was  not  a  factor 
identified  as  contributing  to  the  species' 
listing. 

An  important  regulatory  mechanism 
affecting  peregrine  falcons  is  the 
requireoient  Aat  pesticides  be  registered 
with  the  Environmental  Protection 
Agency, (pPA).  Under  the  authority  of 
the  Fed^fal  Insecticide,  Fungicide,  and 
Rodentibide  Act  (7  U.S.C.  136),  the  EPA 
require^  Environmental  testing  of  all 
new  pestiicides.  Testing  the  effects  of 
pesticidn  on  representative  wildlife 
species  xrior  to  pesticide  registration  is 
specific  41y  required.  This  protection 
from  eff  )t:ts  of  pesticides  are  not  altered 
by  delis :  ng  the  peregrine  falcon. 


On  July  1, 1975,  peregrine  falcons 
were  included  in  Appendix  I  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora.  This  treaty  was  established  to 
prevent  international  trade  that  may  be 
detrimental  to  the  survival  of  plants  and 
animals.  Generally,  both  import  and 
export  permits  are  required  by  the 
importing  and  exporting  countries 
before  an  Appendix  I  species  may  be 
shipped,  and  Appendix  I  species  may 
not  be  imported  for  primarily 
commercial  purposes.  Although  CITES 
does  not  itself  regulate  take  or  domestic 
trade,  CITES  permits  may  not  be  issued 
if  the  export  will  be  detrimental  to  the 
siu-vival  of  the  species  or  if  the 
specimens  were  not  legally  acquired. 
This  protection  is  not  be  altered  by 
delisting  the  peregrine  falcon  under  the 
Act. 

Peregrine  falcons  are  still  afforded 
some  protection  by  land  management 
agencies  under  laws  such  as  the 
National  Forest  Management  Act  (16 
U.S.C.  1600)  and  the  Federal  Land 
Management  and  Poficy  Act  (43  U.S.C. 
1701).  National  Forest  Management  Act 
regulations  specify  that  "fish  and 
wildlife  habitat  shall  be  managed  to 
maintain  viable  populations  of  existing 
native  and  desired  non-native  vertebrate 
species  in  the  planning  area."  (36  CFR 
219.19).  Guidelines  for  each  planning 
8U«a  must  provide  for  a  diversity  of 
plant  and  animal  communities  based  on 
the  suitability  of  a  specific  land  area. 
United  States  Forest  Service  regional 
foresters  are  responsible  for  identifying 
sensitive  species  occurring  within  their 
Region.  Sensitive  species  are  those  that 
may  require  special  management 
emphasis  to  ensine  their  viability  and  to 
preclude  trends  toward  endangerment 
that  would  result  in  the  need  for  Federal 
listing.  The  delisting  of  the  peregrine 
falcon  will  require  Federal  land 
managers  to  consider  the  need  for 
designating  the  peregrine  falcon  as  a 
sensitive  species  to  ensure  that  forest 
management  activities  do  not  contribute 
to  a  need  for  relisting.  The  Federal  Land 
Policy  and  Management  Act  requires 
that  public  lands  be  managed  to  protect 
the  quality  of  scientific,  ecological,  and 
environmental  qualities,  among  others, 
and  to  preserve  and  protect  certain 
lands  in  their  natiu-al  condition  to 
provide  food  and  habitat  for  fish  and 
wildlife. 

Federal  delisting  of  the  peregrine 
&lcon  will  not  remove  the  peregriae 
falcon  from  State  threatened  and 
endangered  species  lists,  or  suspend  any 
other  legal  protections  provided  by  State 
law.  States  may  have  more  restrictive 
laws  protecting  wildlife,  including 
restrictions  on  use  for  fidconry,  and  may 


retain  State  threatened  or  endangered 
status  for  the  peregrine  falcon  (see  50 
CFR  21.28).  Depending  on  the  biological 
status,  States  generally  list  peregrine 
falcons  as  endangered,  threatened, 
critically  imperiled  or  as  a  species  of 
concern.  Currentiy,  the  peregrine  falcon 
is  State-listed  in  38  of  the  40  States  that 
have  nesting  pairs.  The  two  States  that 
do  not  have  the  species  listed — 
Colorado  and  Arizona — removed  the 
peregrine  falcon  from  their  lists  due  to 
its  recovery  in  those  States.  However, 
both  will  continue  to  regidate  take  for 
falconry  and  other  purposes.  In  many 
States,  falconry  is  administered 
cooperatively  by  the  Service  and  the* 
States. 

E.  Other  Natural  ^Manmade  Factors 
Affecting  Its  Continued  Existence 

Egg  collecting,  shooting,  harvest  for 
falconry,  habitat  destruction,  climate 
change,  and  the  extinction  of  passenger 
pigeons  were  all  considered  as  possible 
factors  causing  or  contributing  to  the 
decline  in  peregrine  falcon  populations 
in  North  America;  however,  no  evidence 
supports  any  of  these  factors  as  causing 
the  widespread  reproductive  failure  and 
population  decline  that  occurred.  In 
contrast,  an  overwhelming  body  of 
evidence  has  accumulated  showing  that 
organochlorine  pesticides  affected 
survival  and  reproductive  performance 
sufficientiy  to  cause  the  decline.  There 
currentiy  is  no  question  within  the 
scientific  community  that 
contamination  with  organochlorines 
was  the  principal  cause  for  the  drastic 
declines  and  extirpations  in  peregrine 
falcon  populations  that  took  place  in 
most  parts  of  North  America  (Kiff  1988). 

Although  the  use  of  all 
organochlorine  pesticides  causing 
reproductive  failure  in  peregrine  falcons 
was  restricted  in  the  United  States  and 
Canada  in  the  early  1970s,  their  use 
continues  in  some  areas  of  Latin 
America.  It  was  shown,  by  comparing 
blood  samples  collected  during  fall  and 
spring  migration,  that  migrant  peregrine 
falcons  acciunulate  organochlorines 
while  wintering  in  Latin  America 
(Henny  et  al.  1982).  Henny  et  al.  (1996) 
demonstrated  that  DDE  residues  in  the 
blood  taken  from  female  peregrine 
falcons  captmed  during  spring 
migration  at  Padre  Island,  Texas 
decreased  between  1978  and  1994.  In 
second-year  peregrines,  residues 
dropped  bom  1.43  ppm  between  1978 
and  1979  to  only  0.25  ppm  in  1994  and 
from  0.88  to  0.41  ppm  for  older 
peregrines;  these  levels  are  well  below 
those  that  would  affect  reproduction 
(Henny  et  al.  1996). 

The  widespread  reproductive  failure 
and  popiUation  decline  of  peregrine 
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falcons  in  North  America  coincided 
with  the  period  of  heavy  organochlorine 
use  in  the  United  States.  Although  there 
was  not  an  immediate  lowering  of 
pesticide  residues  in  eggs  following 
restrictions  on  the  use  of 
organochlorines  north  of  Mexico 
(Enderson  et  al.  1995),  residues 
gradually  declined  following  the 
restrictions  (Ambrose  et  al.  1988b; 
Enderson  et  al.  1988;  Peakall  et  al. 
1990).  and  most  surviving  populations 
began  to  increase  in  size  thereafter. 
Despite  the  continued  use  of 
organochlorines  in  Latin  America, 
populations  of  American  peregrine 
falcons  in  North  America  have 
recovered  substantially  in  recent  years. 
In  fact,  Arctic  peregrine  falcons  that 
winter  predominantly  in  Latin  America 
recovered  to  the  point  that  the 
subspecies  was  removed  from  the 
Fedmal  List  of  Threatened  and 
Endangered  Wildlife  on  October  4, 1994 
(59  FR  50796). 

Additionally,  some  of  the  avian  prey 
used  during  the  nesting  season  by 
peregrine  ^cons  throu^out  North 
America  also  winter  in  Latin  America. 
Many  of  these  prey  return  to  their 
nesting  areas  wnth  pesticide  residues 
accumulated  during  the  winter  (Fyfe  et 
al.  1990).  Peregrine  falcons  preying 
upon  these  birds  diiring  the  summer  are 
further  exposed  to  Latin  American 
pesticides.  Overall,  pesticide  use  in 
Latin  America  does  not  appear  to  have 
adversely  affected  reproductive  success 
in  American  peregrine  falcon 
populations  in  North  America. 

We  recognize  that  certain  populations 
of  American  peregrine  falcons  have 
recovered  to  a  lesser  degree,  and  that  in 
some  of  these  populations 
organochlorine  residues  are  still  high 
and  reproductive  rates  remain  lower 
than  normal.  Populations  on  the 
Channel  Islands  off  southern  California 
are  still  affected  by  high  organochlorine 
residues  and  eggshell  thinning  (Jarman 
1994).  This  is  a  localized  threat,  and  the 
result  of  using  offshore  islands  as  DDT 
disposal  areas  during  the  1940s.  Despite 
the  residual  effects  of  organochlorines 
on  the  Channel  Islands,  this  popiilation 
is  continuing  to  increase,  although  some 
of  the  increase  could  be  the  result  of  the 
release  of  a  significant  number  of 
captive-bred  young  or  dispersal  from 
other  areas  where  recovery  is  greater  (B. 
Walton,  pers.  comm.  1997).  Based  on 
published  values  in  the  literature, 
detected  concentrations  of  DDT  in 
peregrine  falcon  eggs  collected  in  New 
Jersey  were  sufficient  to  impact 
reproduction.  Productivity  and  eggshell 
thinning  data,  however,  did  not  support 
a  conclusion  of  reproductive 
impairment  due  to  DDT  contamination 


(U.S.  Fish  and  Wildlife  Service  and  New 
jersey  Department  of  Environmental 
Protection  1997).  Jarman  (1994) 
suggested  that  these  locally  higher  egg 
residues  result  from  a  local  source  of 
DDT  or  DDE.  As  a  result,  the  effects  are 
localized,  and  the  observations  do  not 
reflect  the  current  status  of  peregrine 
falcons  as  a  whole.  In  recent  years, 
niunbers  of  peregrine  falcons  have 
increased  significantly  throughout  their 
historical  range  despite  the  effects  of 
localized  organochlorine  residues. 

Similarly,  American  peregrine  falcons 
in  southwest  Canada  have  not  recovered 
as  well  as  in  most  other  regions  of  North 
America.  Despite  the  release  of  several 
hundred  captive-bred  young  in  the 
prairie  Provinces  and  western  Canada 
(Hulruyd  and  Banascb  1990),  the 
number  of  pairs  occupying  territories  is 
still  well  below  the  niimber  of  known 
historical  nest  sites  (G.  Holroyd.  in  litt. 
1993).  In  soutliem  Canada,  including 
the  prairie  region,  the  proportion  of 
reintroduced  young  that  entered  the 
breeding  population  was  considerably 
lower  than  in  the  United  States  (Peakall 
1990;  Enderson  et  al.  1995).  The  factor 
or  factors  causing  this  lower  recruitment 
rate  remain  tmknown,  but  survivorship 
of  peregrine  falcons  released  into  this 
area  may  be  lower  than  in  adjacent 
portions  of  the  subspecies'  range. 
Pesticide  residues  in  American 
peregrine  falcon  eggs  do  not  appear  to 
be  higher  in  southwest  Canada  than  in 
the  United  States  (Peakall  et  al.  1990). 
Therefore,  higher  residual 
organochlorine  contamination  is 
apparently  not  responsible,  and  the 
number  of  pairs  occupying  this  region 
continues  to  increeise. 

Exposure  to  organochlorine  pesticides 
caused  drastic  population  declines  in 
peregrine  ^cons.  Following  restrictions 
on  the  use  of  organochlorines  in  the 
United  States  and  Canada,  residues  in 
eggs  declined  and  reproduction  rates 
improved.  Improved  reproduction, 
combined  with  the  release  of  thousands 
of  captive-reared  yoimg  and  relocated 
wild  hatchlings,  sdlowed  the  American 
peregrine  falcon  to  recover  and 
peregrine  falcons  to  be  successfully 
reestablished  in  those  areas  of  the 
historical  range  from  which  the  species 
was  extirpated.  Pesticide  residues, 
reproductive  rates,  and  the  rate  of 
recovery  have  varied  among  regions 
within  the  vast  range  of  this  species.  In 
some  areas,  such  as  the  Channel  Islands 
off  the  southern  coast  of  California,  the 
lingering  effects  of  DDT  have  caused 
reproductive  rates  to  remain  low.  Local 
source  contamination  may  even  cause 
continued  reproductive  problems  in  the 
Channel  Islands.  In  southwest  Canada, 
the  rate  of  recovery,  or  onset  of 


recovery,  apparently  lagged  behind  most 
other  areas,  but  recent  trends  suggest 
that  historical  nest  sites  will  continue  to 
bejoradually  re-colonized. 

The  peregrine  falcon  has  recovered 
throughout  its  historical  range. 
Although  the  recovery  is  slow  in  a  few 
parts  of  the  historical  range,  these  areas 
represent  a  small  portion  of  the  species' 
overall  range.  Furthermore,  evidence 
collected  in  recent  years  shows  that  a 
combination  of  lingering  residues  of 
organochlorines  in  North  America  and 
contamination  resulting  from  the 
continued  use  of  organochlorines  in 
Latin  America  has  not  prevented  a 
widespread  and  substantial  recovery  of 
peregrine  falcons,  as  numbers  of 
peregrine  ^cons  continue  to  increase. 
We  conclude,  therefore,  that  the 
continued  existence  of  the  American 
peregrine  falcon  is  no  longer  threatened 
by  exposure  to  organochlorine 
pesticides. 

In  summary,  due  to  the  reduction  in 
the  effects  of  pesticides  and  widespread 
positive  trends  in  population  size,  we 
have  determined  that  the  American 
peregrine  falcon  has  recovered  and  is  no 
longer  endangered  with  extinction,  or 
likely  to  become  endangered  within  the 
foreseeable  futiire  throughout  all  or  a 
significant  portion  of  its  range.  We 
considered  the  alternative  of 
downlisting  the  species,  but  recent  data 
show  improvements  in  breeding  pair 
numbers  and  productivity, 
demonstrating  that  the  delisting  goals 
set  for  the  American  peregrine  falcon  in 
recovery  plans  were  met  or  exceeded. 
We  believe  this  available  information 
supports  the  full  delisting  of  the  species 
throughout  its  range.  Therefore,  we  are 
removing  the  peregrine  folcon  from  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife,  thus,  removing 
endangered  status  for  the  American 
peregrine  falcon  throughout  its  range, 
and  the  similarity  of  appearance 
provision  for  all  &«e-flying  peregrine 
falcons  within  the  48  conterminous 
United  States. 

In  accordance  with  5  U.S.C.  553(d), 
we  have  determined  that  this  rule 
relieves  an  existing  restriction  and  good 
cause  exists  to  make  the  effective  date 
of  this  rule  immediate.  Delay  in 
implementation  of  this  delisting  would 
cost  government  agencies  staff  time  and 
monies  conducting  formal  section  7 
consultation  on  actions  which  may 
affect  species  no  longer  in  need  of  the 
protections  under  the  Act.  Relieving  the 
existing  restriction  associated  with  this 
listed  species  will  enable  Federal 
agencies  to  minimize  any  further  delays 
in  project  planning  and  implementation 
for  actions  that  may  affect  peregrine 
falcons. 
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EfiiBct8|^f  This  Rule 

Thisj^nal  rule  will  affect  the 
protectipn  afforded  to  North  American 
peregriji^e  falcons  under  the  Act.  It  will 
not  afii^  the  status  of  the  Eurasian 
peregrine  falcon  {F.  p.  peregrinus), 
currently  listed  under  the  Act  as 
endan^red  wherever  it  occurs.  The 
endangered  designation  under  the  Act 
for  thel^erican  peregrine  falcon  will 
be  removed  and  the  designation  of 
endan^^^red  due  to  similarity  of 
appearance  for  all  free-flying  peregrine 
falcons  tound  within  the  48 
conterminous  United  States,  including 
the  Arctic  and  Peale's  peregrine  falcons, 
and  the  reestablished  eastern  and 
midwe^tem  populations,  will  be 
removeiq.  Therefore,  taking,  interstate 
comme^e,  import,  and  export  of  North 
Americaip  peregrine  falcons  will  no 
longer  b«  prohibited  under  the  Act.  In 
addition.  Federal  agencies  will  no 
longer  be  required  to  consult  with  the 
Service  I  «nder  section  7  of  the  Act  in  the 
event  aiji^vities  they  authorize,  fund  or 
carry  oiit  adversely  affect  peregrine 
falcons.!  However,  as  previously 
discussMi,  removal  of  the  protection  of 
the  Act  will  not  affect  the  protection 
afforded  jail  peregrine  falcons  under  the 
MBTA.I|       ' 

The  t^e  and  use  of  peregrine  falcons 
must  coiliply  with  appropriate  State 
regulatii)^s.  State  regulations  applying 
to  falcoiuy  vary  among  States  and  are 
subject  ^0  change  over  time.  The 
applicable  State  regulations  may  be 
more  hurt  not  less  restrictive  than 
Federal  regulations. 

This  mle  will  not  afiiact  the  peregrine 
Eicon's  Appendix  I  status  under  CITES, 
and  CITES  permits  will  still  be  required 
to  import  and  export  peregrine  falcons 
to  and  fiiom  the  United  States.  CITES 
permits  Ji^ll  not  be  granted  if  the  export 
will  be  Mtrimental  to  the  survival  of  the 
species  m  if  the  falcon  was  not  legally 
acquired.' 

Critical  Hthitat 

Critic^  habitat  for  the  American 
peregrinpi  falcon  includes  five  areas  in 
northemj  California  (50  CFR  17.95).  The 
Act  defin^  critical  habitat  as  "specific 
areas  within  the  geographical  area 
occupied  by  the  species,  at  the  time  it 
is  listed  on  which  are  foimd  those 
physical  or  biological  features  essential 
to  the  conservation  of  the  species  and 
which  maty  require  special  management 
consider^ons  or  protection."  Since 
critical  hj^itat  can  be  designated  only 
for  specif  listed  as  endangered  or 
threatened  under  the  Act,  all  currently 
designated  American  peregrine  falcon 
critical  habitat  will  be  removed  upon 
publicaticia  of  this  final  rule. 


Monitoring 

Section  4(g)(1)  of  the  Act  requires  us 
to  monitor  a  species  for  at  least  5  years 
after  delisting.  A  monitoring  plan  was 
provided  in  the  proposed  delisting  rule 
on  August  26, 1998  (63  FR  45446).  We 
are  ciurently  developing  a  revised 
monitoring  plan  which  will  be  made 
available  for  public  review  in  the 
Federal  Register  in  the  near  future. 

Take  for  Falceary  and  Other  Purposes 

Wild  American  and  Arctic  peregrine 
falcons  were  unavailable  for  falconry 
and  raptor  propagation  in  the 
contiguous  United  States  since  these 
two  subspecies  of  peregrine  falcons 
were  listed  under  the  Act  in  1970.  In 
Alaska,  the  Arctic  peregrine  became 
available  for  take  in  1994  when  it  was 
delisted,  but  take  of  this  subspecies  was 
still  restricted  in  the  contiguous  United 
States  pursuant  to  the  similarity  of 
appearance  provision  of  the  Act.  Take  of 
Peale's  peregrines  also  was  restricted  in 
the  contiguous  United  States  since  1984 
pursuant  to  the  similarity  of  appearance 
provisions  of  the  Act. 

With  this-deUsting,  which  removes 
protection  of  the  Act,  regulation  and 
management  of  peregrine  falcons  in  the 
United  States  will  fall  primarily  imder 
the  MBTA  and  State  regulations.  In 
anticipation  of  delisting,  we  are  working 
with  the  State  wildlife  agencies  to 
develop  draft  biological  criteria  for 
management  of  take  of  peregrines.  These 
criteria  will  serve  as  the  basis  for 
discussions  with  authorities  in  Canada 
and  Greenland  to  identify  appropriate 
limits  for  take  of  passage  birds.  We  will 
then  prepare  environmental  assessments 
on  the  management  of  nestlings  and 
passage  birds  and  solicit  public 
comment.  The  resulting  management 
plans  will  include  biological  criteria  for 
harvest,  implementation  criteria,  and 
procediu-es  for  evaluating  the  harvest. 
One  objective  of  the  plans  is  to  allow  a 
level  of  take  that  does  not  compromise 
continuing  restoration  of  peregrine 
falcons  in  North  America.  We  expect  to 
complete  the  management  plan  for 
nestlings  by  the  Spring  of  2000,  and  the 
management  plan  for  passage  birds  by 
the  Fall  of  2000.  Take  of  peregrine 
falcons  in  the  conterminous  United 
States  is  not  permitted  under  the  MBTA 
until  the  management  plans  imdergo 
public  review  and  are  finalized, 
approved,  and  published  in  the  Federal 
Register.  Some  permit  exceptions  may 
be  made  for  scientific  research.  In 
Alaska,  take  of  American  peregrine 
falcons  is  not  permitted  but  take  of 
Peale's  and  Arctic  peregrines  may  be 
authorized. 


Executive  Order  12866 

This  rule  was  not  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Paperwork  Reduction  Act 

Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act,  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  agency  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  We  cannot 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  we  are  in  possession 
of  a  current  OMB  Control  Number.  We 
intend  to  collect  information  from  the 
public  during  the  post-delisting 
monitoring  period.  A  description  of  the 
information  that  will  be  collected  was 
provided  in  the  proftosed  delisting  rule. 
We  are  revising  the  monitoring  plan  that 
was  described  in  the  proposed  delisting 
rule,  and  will  obtain  a  revised  OMB 
Control  Number  for,  and  request  public 
comment  on,  the  revised  monitoring 
plan  in  the  Federal  Register  in  the  near 
future. 

National  EBvironmeutal  Policy  Act 

We  have  determined  that  an 
environmental  assessment  or 
environmental  impact  statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  ef 
1969,  need  not  be  prepare'd  in 
connection  with  r^ulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

References  Qted 

A  list  of  all  references  cited  herein  is 
available  upon  request  from  the  Ventura 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Robert  Mesta,  U.S.  Fish  and 
Wildlife  Service,  Ventura  Fish  and 
WildlifrOffice  (see  ADDRESSES  section). 

List  of  Subfects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  we  hereby  amend  part  17, 
subchapter  B  of  chapter  I,  Title  50  of  the 
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Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  fallows: 

Authority.  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 


§17.11    [Amended] 

2.  Section  17.11(h)  is  amended  by 
removing  the  entries  for  "Falcon. 
American  peregrine.  FaJco  peregrinus 
anatum"  and  "Falcon,  peregrine,  Falco 
peregrinus"  imder  "BIRDS"  from  the 
List  of  Endangered  and  Threatened 
WildHfe. 


§17.95    [AmendMQ 

3.  Section  17.95(b)  is  amended  by 
removing  the  critical  habitat  entry  for 
"American  Peregrine  Falcon." 

.  Dated:  August  17, 1999. 
Jamie  Rappaport  Clark. 

Director,  U.  S.  Fish  and  Wildlife  Service. 
|FR  Doc.  99-21959  Filed  8-20-99;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  25, 
1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
einimal  feeds,  and  raw 
agriculturai  commodities: 
Desmedipham;  published  8- 

25-9S 
Pyridate:  published  8-25-99 

FEDERAL  TRADE 
COMMISSION 

Practice  and  procedure: 
Effective  relief  provision 
wftere  parties  consent  to 
entry  of  cease  and  desist 
order,  consent  settlements 
comment  period 
shortened;  published  8-25- 
99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  aiKi  Drug 
Administration 
Food  additives: 
Polymers— 
Nyton  6/12  copolymer 
resins;  published  8-25- 
99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Rental  voucher  and 
certificate  programs 
(Section  8>— 
Management  assessment 
program;  technical 
amerxlrnent;  published 
7-26-99 
INTERIOR  DEPARTMENT 
Fish  and  WIMH*  Service 
Endangered  and  threatened 
species: 

American  peregrine  falcon; 
published  8-25-99 
PERSONNEL  MANAGEMENT 
OFFICE 

Absence  and  leave: 
Restored  annual  leave; 
published  8-25-99 
POSTAL  SERVICE 
International  Mail  Manual: 
Global  direct— Canada 
publications  mail; 
published  8-25-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 


Massachusetts;  published  8- 

25-99 
New  Yori<:  published  8-25- 

99 

TRANSPORTATION 
DEPARTMENT 

EcorKxnic  regulations: 
Airline  code-sharing 

arrangements,  long-term 

wet  leases,  and  cfiange- 

of-gauge  services; 

disclosure;  published  7- 

15-99 
TRANSPORTATION 
DEPARTMENT 
Fedmral  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  published  7-21-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agriculturai  Marlwtiftg 
Sarvics 

Prunes  (dried)  produced  In 
Califomia;  comments  due  by 
8-30-99;  pubHshed  7-29-99 

AGRICULTURE 

DEPARTMENT 

Cooporatlva  Stat*  Rassarch, 
'  Education,  and  Extension 

Sarvica 

Grants: 
Land-grant  institutions  (1890 
and  1862);  agricultural 
research  and  extension 

*  activities;  matching  funds 
requirements  for  fomiula 
funds;  comments  due  by 
9-3-99;  published  8-4-99 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Sarvica 

Food  stamp  program: 
Retail  food  store  definition 
and  program  authorization 
guidance;  comments  due 
by  8-30-99;  published  6- 
30-99 

AGRICULTURE 
DEPARTMENT 
Operations  Otfica 

Donation  of  excess  research 
equipment;  priorities  and 
administrative  guidelines; 
comments  due  by  8-30-99; 
published  7-29-99 
COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atmoapharic  Administration 
Fishery  consen^tion  and 
management 

Northeastem  United  States 
fisheries — 

Nortfieast  multispecies; 
comments  due  by  9-2- 
99;  published  8-3-99 


Spiny  dogfish;  comments 
due  by  8-30-99; 
published  6-29-99 

ENERGY  DEPARTMENT 

Assistance  to  foreign  atomic 

energy  activities: 

Miscellarwous  amendments; 
comments  due  by  8-31- 
99;  published  7-2-99 

ENERGY  DEPARTMENT 
Fadaral  Energy  Regulatory 
Commiasion 

OH  pipelines: 
Annual  report;  technical 
conference;  comments 
due  by  9-1-99;  published 
8-23-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and  ' 
promulgation;  State  plans 
for  designated  facilities  arxl 
poltutants: 

Washington;  comments  due 
by  8-30-99;  published  7- 
30-99 
Superfund  program: 

Natioruil  oil  and  hazardous 

substances  contingency 

plar>— 

National  priorities  list 
update;  comments  due 
by  9-1-99;  published  8- 
2-99 

National  priorities  list 
update;  comments  due 
by  9-3-99;  published  8- 
4-99 

FEDERAL  TRADE 
COMMISSION 

Industry  guides: 
Jewelry,  precious  metals, 
and  pewter  industries; 
comments  due  by  8-31- 
99;  published  7-9-99 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Historic  preference,  for  use 
in  acquisition  of  leasehold 
interests  in  real  property; 
comments  due  by  8-30- 
99;  published  6-30-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
Mammography  quality 
standards;  comments  due 
by  8-31-99;  published  6- 
17-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Haalth  Cars  Financing 
Administration 

Medicare  and  Medicaid: 
Hospital  participation 
conditions;  patients'  ri^ts; 


comments  due  by  8-31- 
99;  published  7-2-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
National  Institutes  of  Haalth 

Fellowships,  internships, 

training: 

National  Research  Service 
Awards;  comments  due 
by  8-30-99;  published  6- 
30-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD-owned  properties: 
HUD-acquired  single  family 
property  disposition— 
Officer  Next  Door  Sales 
Program:  comments 
due  by  8-31-99: 
published  7-2-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fadoral  Housing  Enterprise 

Oversight  Offica 

Federal  claims  collection; 

comments  due  by  8-30-99; 

published  6-30-99 
MTERIOR  DEPARTMENT 
National  Parte  Sarvica 
Concession  contracts; 

solicitation,  award,  and 

administration;  comments 

due  by  8-30-99;  published 

6-30-99 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 
Copyright  office  and 

procedures: 

Subscription  digital 
transmissions;  notice  ar>d 
recordkeeping;  comments 
due  by  9-3-99;  published 
8-4-99 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Freedom  of  Information  Act; 

implementation;  comments 

due  by  8-31-99;  put>lished 

7-2-99 
Privacy  Act;  implementation; 

comments  due  by  8-31-99; 

published  7-2-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Urxiercapitalized  federally- 
insured  credit  unions; 
prompt  corrective  action 
system 

Correction;  comments  due 
by  8-31-99;  published 
8-17-99 
PERSONNEL  MANAGEMENT 
OFFICE 

Voting  rights  program; 
comments  due  by  9-2-99; 
published  8-3-99 


SECURltieS  / 
EXCHANGE  C 
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earch  Service 
imments  due 
;  published  6- 


CONGRESS 
ice,  Library  of 


lized  federally- 
redit  unions; 
>rrective  action 

i;  comments  due 
-99;  published 


SECURltieS  AND 
EXCHANGE  COMMISSION 

Securities:! 
Portugal  securities 
exemotion  for  purposes  of 
trading  futures  contracts; 
comments  due  by  8-30- 
99;  published  7-29-99 

TRANSPORTATION 
DEPARTMENT 
Coast  G^m 

Drawbridge  operations: 
New  Jensey;  comments  due 
by  W31-99;  published  7-6- 
99     ! 
Oregon;  |  comments  due  by 
8-30-99;  published  6-29- 
99     i! 

TRANSPOTTATION 
DEPARTMENT 
Federal  Ablation 
Adminiat^ftlon 

Airworthimass  directives: 
Airbus;  kiomments  due  by  9- 

3-99; 'published  8-4-99 
Boeing;  comments  due  by 

8-30-96;  published  6-29- 

99     I 
Eurocopljer  Deutschland; 

comrri^nts  due  by  8-30- 

99;  published  7-1-99 
Euroco0tBr  France; 

comrrients  due  t>y  8-30- 

99;  p^ibiished  6-29-99 
Fokker,  laomments  due  by 

8-31-0$;  published  8-6-99 
Lockheed;  comments  due 

by  8-${)-99;  published  7- 

14-99i 
McDonriell  Douglas; 

commiants  due  by  8-30- 

99;  published  7-14-99 
Overland  Aviation  Services; 

comments  due  by  9-3-99; 

published  7-12-99 


Precise  Flight,  Inc.; 
comments  due  by  8-30- 
99;  published  7-7-99 

Short  Brothers;  comments 
due  by  9-3-99;  published 
8-4-99 

Stemme  GmbH  &  CoT  KG; 
comments  due  by  8-30- 
99;  published  7-21-99 
Class  E  airspace;  comments 

due  by  8-30-99;  published 

7-13-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  earner  safety  standards: 
Inspection,  repair,  and 

maintenarx:e — 
'   Intermoda!  container 
chassis  and  trailers; 
comments  due  by  8-30- 
99;  published  5-5-99 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 


text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  211/P.L.  106-48 

To  designate  the  Federal 
building  and  United  States 
courthouse  located  at  920 
West  Riverside  Avenue  in 
Spokane.  Washington,  as  the 
"Thomas  S.  Foley  United 
States  Courthouse",  and  the 
plaza  at  the  south  entrance  of 
such  building  and  courthouse 
as  the  "Walter  F.  Horan 
Plaza".  (Aug.  17,  1999;  113 
Stat.  230) 

H.R.  1219/P.L.  106^9 

Construction  Industry  Payment 
Protection  Act  of  1999  (Aug. 
17,  1999;  113  Stat.  231) 
H.R.  1S68/P.L  106-50 
Veterans  Entrepreneurship  and 
Small  Business  Development 
Act  of  1999  (Aug.  17,  1999; 
113  Stat.  233) 

H.R.  1664/P.L.  106-51 

Emergency  Steel  Loan 
Guarantee  and  Emergency  Oil 
and  Gas  Guaranteed  Loan  Act 
of  1999  (Aug.  17,  1999;  113 
Stat.  252) 

H.R.  246S/P.L.  106-52 

Military  Construction 
Appropriations  Act,  2000  (Aug. 
17,  1999;  113  Stat.  259) 
S.  507/P.L  106-53 
Water  Resources  Development 
Act  of  1999.  (Aug.  17,  1999; 
113  Stat.  269) 

S.  606/P.L.  106-54 

For  the  relief  of  Glot>al 
Exploration  and  Development 


Corporation,  Ken-McQee 
Corporation,  and  Ken-McGee 
Chemical,  LLC  (successor  to 
Kerr-McGee  Chemical 
Corporation),  and  for  other 
purposes.  (Aug.  17,  1999;  113 
Stat.  398) 

S.  1546/P.L.  106-55 

To  amend  the  Intemational 
Religious  Freedom  Act  of 
1998  to  provide  additional 
administrative  authorities  to 
the  United  States  Commission 
on  Intemational  Religkxjs 
Freedom,  and  to  make 
technical  corrections  to  that 
Act,  and  for  other  purposes. 
(Aug.  17,  1999:  113  Stat.  401) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listservewww.gsa.gov  with 
the  text  message: 

SUBSCRIBE  PUBLAWS4. 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
tb  specific  inquiries  sent  to 
this  address. 


to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t)een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  t>oth. 


LSA  •  Uat  of  CFR  Sections  Affected 

The  LSA  (LM  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Reguiations  to  amendatory 
actions  pubished  in  the  Federal  Register. 
The  LSA  is  issued  monlhty  in  cumulative  form. 
Entries  indteate  the  nalurs  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 


The  index,  covering  the  contents  of  the 
daiy  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agsnciss.  SignHicant  subiscts  are  carried 
as  cross-ietarertces. 
SZSpsryear. 


A  lindktg  aid  a  mcMjOmJ  in  each  publication  which  lists 
FedarH  Ragislm- page  numbers  with  the  date  of  putjticaHon 
in  Iti0  FedanI  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Ovdv  PffOCMiinQ  CodK 

*5421 


I    I  YES.  enta  the  following  indicated  subscriptions  for  one  year. 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


i^^^ 


Charge  your  order. 

ireEaeyl 

To  fax  your  orders  (202)  512-2250 

Pliooe  your  orders  (202)  512-1800 


To  erm  *  a  i 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Price  indndes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  Suie,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
Mmywtmiktyaar 


YES     NO 


I    I  GPO  Deposit  Account 

n  VISA      lJ  MasterCard  Account 


l-D 


II      II      1  1  1  II      1 

(Credit  card  expiration  date) 

Thank  you  for 
your  order! 

Mill 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Conqany  ^  pers< 


Daytime  phqae  in 

Purchase  otqer  nu 
MKywtamlmyau 


15250-7954 


KnowirtieB  to  eyect  yeur  renewal  Botk»  and  keep  a  go«I  thii^ 

prices  down,  the  Government  Printing  Office  maUs  each  subscriber  only  one  renewal  notice  You  can 
team  yifhen  you  wiU  get  your  renewal  notice  by  checking  tiie  number  that  foUows  month/year  code  on 
the  top  '"» "*■«"»"- 1"»»-'  — L —  -•-  -' •-  •  ■' 


AFF 


212 


ine  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shows  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shewB  date. 


SMITH212J 


DEC97R1 


:  joii  r  SMITH 


MAIN  STREET 


:  FORiSTVILLE  MD  20704 


:  AFRDO  SMITH212J 

I  JOHN  SMITH 

I  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R1 


:r 


To  be  s^  that  your  service  continues  without  interruption,  ptease  return  your  renewal  notice  promptly 
If  your ijubscnption  service  is  discontinued,  simply  send  your  maiUng  label  from  any  issue  to  the 
Superii^^ndent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance  Your  service 
will  be  Reinstated. 

To  change  yew  address:  Ptease  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Supdnntendent  of  Documents,  Atto:  Chief,  Mail  List  Branch.'Mail  Stop:  SSOM,  Washington. 
DC  204<)2-9373.  * 

To  uqgire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  cojrespondence,  to  the  Superintendent  of  Documents,  Atto:  Chief,  Mail  Ust  Branch  Mail 
Stop:  SfjOM,  Washington,  DC  20402-9373. 


To  ord#r  a  new  subscription:  Please  use  the  order  form  provided  below. 


Cods: 


Superintendent  of  Etocuments  Subscription  Order  Form 

Charge  your  order. 
H'tEasyl 


\,  enter  my  subscription(s)  as  follows: 


To  fax  your  orders  (202)  512-2250 
Phone  yoin-  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  icost  of  my  order  is  $ 

Intematiohal  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  <fi|  personal  name 
Additionalli  [idress/a(tention  line 


(Please  type  or  print) 


Street  additts 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 

n  VISA 


D 


-D 


MastetCard  Account 


City,  State, 


ZIP  code 


n 


n 


I   I   I   M   I 


(Credit  card  expiration  date) 


Daytime  pbqoe  including  area  code 


Thank  you  for 
your  order! 


toother 


YES     NO 


Authorizing  signature  wn 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


106th  Congress,  1st  Session,  1999 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  1st  Session,  1999. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printina  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
hrip://www.access.gpo.gov/nara/index.html 


The  Federal  F 
24x  micrbfich 
subscribers  tl 
class  mail.  As 
Federal  ftegis 
(Ust  of  CFR  £ 
Cumulatil/e  F< 
mailed  month 


The  Code  of  I 
comprising  af 
and  revised  a 
quarteriy  basi 
microfiche  for 
year's  volume 
subscribers  a 


One  yeajtt  $22 
Six  months:  $ 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  Y  £S,  enter  my  subscription(s)  as  follows: 


Onlar  ProcaMlng  Code: 

*6216 


Charge  your  order. 
It's  Eaeyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  1st  Session,  1999  for  $136  per  subscription. 


The  total  cost  (rf  my  order  is  $   

International  customers  please  add  25%. 


Price  inchides  re^ilar  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additiona]  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES  NO 


Please  Clioose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


I    I  GPO  Deposit  Account 

r~l  VISA      n  MasterCard  Account 


l-D 


M           II          1  1  1  1  1     1  1 

'                                                                                   7'li/rnfr  viifi  Air* 

1      1      1              (Credit  card  expiration  date)                  vitur  nnUr^ 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Order  Prcwes*^  Cod 


Intematiohalc 


Additioiud  ildres: 


Street  addnis 


102)  512-2250 
102)  512-1800 


rofiche  Editions  Available... 


Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  micrbfiche  format  and  mailed  to 
subscrit>ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  rnonthly. 

Code  t  if  Federal  Regulations 

The  Cocie  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  format  and  the  cunrent 
year's  v<>lumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal]  Register: 

One  yesjrt  $220.00 
Six  montl|is:  $110.00 

1  i  ■      • 

Code  olf  Federal  Regulations: 

Current  ybar  (as  issued):  $247.00 


Order  Proces^»g  Code 


*  54191 

DYj: 


Superintendent  of  Documents  Subscription  Order  Form 


o,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  Q  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


^^^w  ^^^^ 


Charge  your  order. 
It's  Easy! 

To  fax  your  orders  (202J  512-2250 

Phone  your  orders  (202)  512-1800 


The  total 

Intemati<^hal  customers  please  add  25%. 


post  of  my  order  is  $ . 


Company  i  >f  personal  name 


Additioiud  iqdress/attenlion  line 


Price  includes  r^ular  domestic  postage  and  handling  and  is  subject  to  change. 

nease  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


(Please  type  or  print) 


Street  addi^:  s 


City,  State,  i  IP  code 


LJ  VISA       LJ  MasterCard  Account 

□Z 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 
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Purchase  oifler  number  (optional) 

YES     NO 

Maywennkcyofis-name/UdRsavaiabfetootiieriiiHiers?     Q  |     | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1 262  (24  hours  a  day,  7  days  a  week).^ 

Internet  E-Mail:  gpoaccess@gpo.gov 
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